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FOREWORD

We are pleased to continue to offer to the legal and law enforcement community the 2012-2013 edition of Louisiana Criminal Law and Motor Vehicle Handbook. This compilation of selected laws is fully up to date with statutes enacted through the 2012 Regular Session with all changes made by the Louisiana State Law Institute through October 6, 2012. All changes to these laws have been incorporated in text, and effective dates have been added where applicable. Additionally, we have included a convenient listing of Sections Affected by 2012 Legislation, Legislative Highlights, Legal Guidelines, and a comprehensive index.

This Handbook contains the complete text of R.S. Titles 14 Criminal Law, 15 Criminal Procedure, 32 Motor Vehicles and Traffic Regulation, and the Code of Criminal Procedure of the Louisiana Annotated Statutes.

To make this Handbook more useful, related sections from the following have been included herein:

R.S. Title 37 - Professions and Occupations

R.S. Title 40 - Public Health and Safety

R.S. Title 47 - Revenue and Taxation

Children’s Code

We are committed to providing our customers with the most comprehensive, current and useful publications possible. If you have comments and suggestions please write to us or call us toll-free at 1-800-833-9844; fax us toll-free at 1-800-643-1280; visit our website at www.lexisnexis.com/lawenforcement; or E-mail us at LEpublications@lexisnexis.com. By providing us with your informed comments, you will be assured of having available a working tool which increases in value each year.
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HIGHLIGHTS OF THE
2012 LOUISIANA LEGISLATIVE SESSION

ANIMALS

Sale

It is unlawful to offer for sale or sell any dog or cat on any highway, right-of-way, flea market, public park, public playground, public swimming pool, any other public recreational area, or adjacent property to such locations regardless of whether or not access to those locations is authorized, or on any commercial or retail parking lot unless permission is granted by the owner of the parking lot. Violation is punishable by up to a $250 fine, first offense, or a $1,000 fine, second or subsequent offense. [§14:102.27]

ASSAULT & BATTERY

Domestic Abuse

Following a second conviction for domestic abuse battery, at least 96 hours of the sentence imposed must be served without benefit of parole, probation, or suspension of sentence and the offender shall be required to participate in a court-approved domestic abuse prevention program. [§14:35.3]

Domestic abuse aggravated assault is an assault with a dangerous weapon committed by one household member upon another household member. The offense is punishable by 1 — 5 years imprisonment at hard labor and up to a $5,000 fine. However, if a minor child 13 or younger was present at the residence or any other scene at the time of the commission of the offense, the mandatory minimum sentence imposed by the court shall be 2 years imprisonment without benefit of parole, probation, or suspension of sentence. [§14:37.7]

Members of the Armed Forces & Veterans

At least 1 year of a sentence imposed for aggravated battery, second degree battery, or aggravated second degree battery must be served without benefit of parole, probation, or suspension of sentence if the offender knew or should have known that the victim is an active member of the United States Armed Forces or is a disabled veteran and the aggravated battery was committed because of that status. [§§14:34, 14:34.1, 14:34.7]

Police Officers

Federal law enforcement officers are added to the definition of “police officer” relative to the crime of battery of a police office. [§14:34.2]

BURGLARY

Home Invasion

Home invasion while armed with a dangerous weapon is now punishable by up to a $7,000 fine and imprisonment at hard labor up to 30 years. [§14:62.8]

COMPUTER CRIME

Online Impersonation

It shall be unlawful for any person, with the intent to harm, intimidate, threaten, or defraud, to intentionally impersonate another actual person, without the consent of that person, in order to engage in any of the following:

• open an electronic mail account, any other type of account, or a profile on a social networking website or other Internet website; or

• post or send one or more messages on or through a social networking website or other Internet website.

It shall be unlawful for any person, with the intent to harm, intimidate, threaten, or defraud, to send an electronic mail, instant message, text message, or other form of electronic communication that references a name, domain address, phone number, or other item of identifying information belonging to another actual person without the consent of that person and with the intent to cause the recipient of the communication to believe that the other person authorized or transmitted the communication.

Violation is punishable by a $250 — $1,000 fine and/or 10 days — 6 months imprisonment. However, when the offender is under the age of 17, the disposition of the matter shall be governed exclusively by the provisions of Title VII of the Children’s Code. [§14:73.10]

Phantom-ware & Zappers

It is unlawful for any person to knowingly create, design, manufacture, sell, purchase, lease, install, update, repair, service, transfer, use, or possess or otherwise make available any automated sales suppression device, zapper, or phantom-ware. “Automated sales suppression device” or “zapper” means a software program that falsifies the records of electronic cash registers, including transaction data and transaction reports, and that is any of the following:

• carried on a memory stick or other flash memory data storage device, or on a removable optical disc;

• accessed through an Internet link; or

• accessed or stored via any other means.

“Phantom-ware” means a hidden programming option embedded in the operating system of, or hardwired into, an electronic cash register that can be used to create a virtual second or alternate electronic cash register or to eliminate or manipulate transaction records, which may or may not be preserved in digital format, to represent either the actual or the manipulated record of transactions. Violation of this section is punishable by up to a $5,000 fine and/or 5 years imprisonment. [§47:1641.1]

CRIMES AGAINST CHILDREN

Genital Mutilation

The crime of female genital mutilation is created, punishable by up to 156 years imprisonment. [§14:34.4]

Reporting

School coaches are now mandatory reporters of child abuse. [Children’s Code Art. 603]

Any person age 18 or older who witnesses the sexual abuse of a child and knowingly or willfully fails to report the abuse to law enforcement or to the Department of Children and Family Services shall be fined up to $10,000 and/or imprisoned up to 5 years. [§14:403]

A child’s caretaker shall report to an appropriate authority that a child is missing within 26 hours, for a child 13 or older, or 14 hours, for a child under 13. If the caretaker fails to do so and the child is found dead or determined to be dead, then the offender shall be imprisoned at hard labor for 2 — 50 years and fined up to $50,000. If the child has remained missing for a period of more than 6 months at the time of conviction and not determined to be dead, then the offender shall be imprisoned at hard labor for 2 — 10 years and fined up to $25,000. If the child is determined to have been either physically or sexually abused during the time that the child was missing, then the offender shall be imprisoned at hard labor for 10 years, or fined up to $10,000. If the child is found unharmed, then the offender shall be imprisoned up to 6 months and/or fined up to $500. [§14:403.3]

It is unlawful for a child’s caretaker to fail to report to an appropriate authority the death of a child that occurs while the child is in the physical custody of the caretaker, within 1 hour of the caretaker’s discovery of the child’s death or one hour of the caretaker learning of the location of the child’s body. Violation is punishable by up to a $5,000 fine and/or 5 years imprisonment. [§14:403.8]

CRIMINAL PROCEDURE

Release

Any defendant who has been arrested for any of the following crimes shall not be released by the court on the defendant’s own recognizance or on the signature of any other person:

• Vehicular homicide;

• Cyberstalking;

• Aggravated kidnapping of a child;

• Violation of a protective order (if second or subsequent offense);

• Killing a child during delivery;

• Human experimentation;

• Cruelty to animals;

• DWI (if second or subsequent offense);

• Aggravated cruelty to animals;

• Injuring or killing police animal;

• Production, manufacturing, distribution, or dispensing or the possession with the intent to produce, manufacture, distribute or dispense a controlled dangerous substance.

[Code of Criminal Procedure Art. 334.4]

Search Warrants

A search warrant may issue upon probable cause established to the satisfaction of the judge by the electronic testimony of a credible person reciting facts establishing the cause for issuance of the warrant. “Electronic testimony” means any method of communication, whether wired or wireless or any combination thereof, in which text or images may be transferred electronically from one person to another and includes but shall not be limited to text messages and electronic mail. The submission of electronic testimony to a judge must contain the electronic signature of the applicant, the applicant’s full name and occupation, and a telephone number and electronic address which may be used by the judge to contact the applicant. Accompanying the electronic testimony shall be an electronic facsimile of the search warrant. If the judge finds probable cause and approves the issuance of the warrant, he shall affix his electronic signature to the warrant and return it immediately to the applicant. [Code of Criminal Procedure Art. 162.2]

DRUGS

Classification

Phenazepam is now a Schedule I controlled substance. Ezogabine is now a Schedule V controlled substance. [§40:964]

FIREARMS

Discharge

Reckless discharge of a firearm at a parade or demonstration is now punishable by up to 15 years imprisonment. [§14:95.2.2]

Fraudulent Purchase

It is unlawful for any person:

• to knowingly solicit, persuade, encourage, or entice a licensed dealer or private seller of firearms or ammunition to sell a firearm or ammunition under circumstances which the person knows would violate the laws of this state or of the United States;

• to provide to a licensed dealer or private seller of firearms or ammunition what the person knows to be materially false information with intent to deceive the dealer or seller about the legality of a sale of a firearm or ammunition;

• to willfully procure another person to engage in conduct prohibited by this section.

Violation is punishable by a $1,000 — $5,000 fine and/or 1 — 5 years imprisonment. [§14:95.1.3]

Obliterated Serial Numbers

A person in possession of a firearm with an obliterated serial number now faces imprisonment for 1 — 5 years, first offense, or 2 — 10 years, second or subsequent offense. [§14:95.7]

FRAUD

False Lien Against a Law Enforcement Officer

The crime of filing a false lien or encumbrance against a law enforcement officer or court officer is committed when a person knowingly files, attempts to file, or conspires to file, in any public records or in any private record that is generally available to the public, any false lien or encumbrance against the real or personal property of a law enforcement officer or court officer, as retaliation against the officer for the performance of his official duties, knowing or having reason to know that such lien or encumbrance is false or contains any materially false, fictitious, or fraudulent statement or representation. The offense is punishable by a fine not less than $500 nor more than the amount of the value of the false lien or encumbrance and/or imprisonment up to 2 years. [§14:133.6]

False Personation

False personation of a firefighter is now a crime. [§14:112.1]

Home Improvement Fraud

The value of the contract for home improvement or the amount of damage caused by home improvement fraud is increased to be consistent with theft provisions. [§14:202.1]

HOMICIDE

Self-Defense

Whenever a death results from violence or under suspicious circumstances and a claim of self-defense is raised, the appropriate law enforcement agency and coroner shall expeditiously conduct a full investigation of the death. All evidence of such investigation shall be preserved. [§14:20.1]

Taxicab Drivers

First degree murder now includes the killing of a human being when the offender has a specific intent to kill or to inflict great bodily harm upon a taxicab driver who is in the course and scope of his employment. [§14:30]

Vehicular Homicide

Vehicular homicide now includes the killing of a human being caused proximately or caused directly by an offender engaged in the operation of, or in actual physical control of, any motor vehicle, aircraft, watercraft, or other means of conveyance, while the operator’s blood has any detectable amount of any controlled dangerous substance listed in Schedule I, II, III, or IV, or a metabolite of such controlled dangerous substance, that has not been medically ordered or prescribed for the individual. [§14:32.1]

OBSTRUCTION OF JUSTICE

Escape

A person participating in a home incarceration program under the jurisdiction and control of the sheriffs of the respective parishes who commits the crime of simple escape shall be imprisoned 6 months — 5 years, such sentence to run concurrently with any other sentence. [§14:110]

Failure to Report Felony

It is unlawful for any person having knowledge of the commission of any homicide, rape, or sexual abuse of a child to fail to report or disclose such information to a law enforcement agency or district attorney, except when the person having such knowledge is bound by any privilege of confidentiality recognized by law. Violation is punishable by a fine up to $500 and/or imprisonment up to 1 year. [§14:131.1]

RULES OF THE ROAD

DWI

Following a conviction for DWI when the arrest occurred within 1 year of the commission of a previous DWI offense, the offender must be imprisoned for 30 days without benefit of parole, probation, or suspension of sentence and must participate in a court-approved substance abuse program and in a court-approved driver improvement program. [§14:98]

Multiple chemical tests may be administered to a DWI suspect. [§32:666]

Safety Belts

All occupants of a vehicle must wear a safety belt. A driver of a passenger car, van, SUV, or pickup truckmay not transport more persons than there are safety belts available in the vehicle. [§32:295.1]

Tunnels

Drivers must use headlights while driving through a tunnel. [§32:301]

SEXUAL OFFENDERS

Internet Use

A sex offender or child predator who creates a profile on a social network site must indicate his status as a sex offender or child predator on the profile, along with a statement of the crime for which he was convicted, a description of his physical appearance, and his residential address. [§15:542.1]

Unlawful Presence or Contact

A sex offender convicted of an offense involving a child under the age of 13 may not establish a residence or be physically present within 1,000 feet of a child care facility. Nor may such an offender be present in or on public library property, or loiter within 1,000 feet of public library property. [§14:91.2]

It shall be unlawful for any person convicted of a sex offense to do any of the following:

• establish a residence or physically reside within 3 miles of the victim of the offense for which he was convicted;

• knowingly be physically present within 300 feet of the victim of the offense for which he was convicted;

• communicate, either by electronic communication, in writing, or orally, with the victim of the offense for which he was convicted or an immediate family member of the victim, unless the victim consents to such communication in writing and the communication is made pursuant to the provisions of §46:1846.

Violation of the first two situations is punishable by up to a $1,000 fine and/or 1 year imprisonment. The third situation is punishable by up to a $500 fine and/or 6 months imprisonment. [§14:91.9]

THEFT

Metals

Theft of copper or other metals amounting to a value of $1,000 or less shall be punishable by up to a fine up to $5,000 and/or 5 — 10 years imprisonment. When the value amounts to $500 or more but less than $1000, the theft is punishable by up to a fine up to $2,000 and/or 2 — 5 years imprisonment. When the value is less than $500, the theft is punishable by up to a fine up to $1,000 and/or 1 — 2 years imprisonment. Upon a second or subsequent conviction, the offender shall be fined up to $5,000 and/or imprisoned up to 10 years. [§14:67.28]

WEAPONS

Knives

The prohibition on carrying of certain knives does not apply to:

• any knife that may be opened with one hand by manual pressure applied to the blade or any projection of the blade, or

• any knife that may be opened by means of inertia produced by the hand, wrist, or other movement, provided the knife has either a detent or other structure that provides resistance that shall be overcome in opening or initiating the opening movement of the blade or a bias or spring load toward the closed position.

[§14:95]
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Editor’s Note: This is a general overview of criminal procedure law. It should be used to achieve understanding of basic principles but is not to be relied upon for guidance in a specific application. It is not to be used as a substitute for the opinion or advice of the appropriate legal counsel for the reader’s department. To the extent possible, the information is current. However, very recent statutory and case law developments may not be covered.

I. INTRODUCTION

The Bill of Rights to the federal Constitution, and corresponding provisions in each state’s constitution, provide citizens with certain fundamental safeguards from intrusive governmental conduct. Particularly relevant to situations involving a criminal suspect or defendant are the Fourth, Fifth, Sixth, and, to a lesser extent, the Fourteenth Amendments. As a preliminary matter, the reader should note that the federal Bill of Rights, as ultimately interpreted by the Supreme Court, guarantees U.S. citizens enumerated fundamental freedoms and provides the constitutionally required minimum levels of protection. Under the principles of federalism, state courts are free, in interpreting their respective state constitutions, to afford greater protection to state citizens.

The Fourth Amendment guarantees the people the right to be secure in their persons, houses, papers and effects against unreasonable searches and seizures. This amendment also provides that no search or arrest warrants shall be issued except those based on probable cause and which particularly describe both the place to be searched and the person or things to be seized.

Be aware that Louisiana courts have found that, in certain circumstances, Article 1, §5 of the Louisiana state constitution provides even greater protections than its federal counterpart. See State v. Jackson, 764 So.2d 64 (La. 2000); State v. Hernandez, 410 So.2d 1381 (La. 1982). Examples will be discussed below where appropriate.

The Fifth Amendment provides (in pertinent part) that no person shall be compelled to be a witness against oneself in a criminal case. The Supreme Court has also found that an integral part of an accused’s right to be free from compelled incrimination is a judicially created right to have counsel present and a right to refuse to answer questions during a custodial interrogation, even though the Constitution does not specifically provide such a safeguard.

The Sixth Amendment provides that a defendant in a criminal case—and a suspect in a criminal investigation when the investigation has focused on him or her or has reached a critical stage—shall enjoy the right to counsel to aid in his or her defense.

The Fifth and Fourteenth Amendments provide that no person shall be deprived of life, liberty or property without the due process of law. In the context of the rights of a criminal suspect, this provision has been construed as offering protection against certain fundamentally unfair governmental conduct, particularly the use of suggestive, prejudicial or discriminatory identification procedures.

The ramifications of constitutional violations impact not only a law enforcement officers’ efforts to enforce the law and obtain the conviction of criminal offenders, but also may lead to monetary sanctions against individual officers and the particular department employing them. Evidence seized in violation of the foregoing principles (whether it is physical evidence, e.g., contraband, or testimonial evidence, e.g., a statement or confession) generally cannot be introduced into evidence in any subsequent trial. The evidence will be excluded by the operation of a doctrine known as the exclusionary rule. The mechanism by which the use of evidence is denied to prosecutors is called suppression. Moreover, officers who violate a person’s constitutional rights may be civilly liable to that person in monetary damages. Officers, or the municipalities for which they work when they act in a manner inconsistent with their lawful authority, may also be held accountable for such damages.

II. DETENTION AND ARREST

A. Levels of Encounters

When reviewing the legality of police interactions with citizens, courts initially assess the nature and extent of the contact. To aid in this analysis, interactions, or encounters, are divided into three conceptual categories. First, there are encounters of a consensual nature. This has sometimes been called the “common law right to inquire.” This is a right to ask a question enjoyed by all citizens, whether they work in law enforcement or not.

Occupying the next tier of encounters are interactions of a more intrusive character. These are encounters commonly called detentions, investigatory stops or Terry stops. The justifications offered by law enforcement for this more forceful contact must be based on facts that are specific and articulable and lead to a rational inference or a reasonable suspicion that criminal activity is being undertaken.

The final level of encounter is a formal arrest. To justify this action, law enforcement officials must possess a higher degree of suspicion, i.e., “probable cause” to believe that a crime is being, or has been, perpetrated and that a specific person committed it.

This initial categorization of encounters is essential to a determination of the rights of the individual. If the encounter was consensual, the Constitution is not implicated because no seizure of a person, within the meaning of the Fourth Amendment, has taken place. However, if the encounter rises to the level of a detention or a full-scale arrest, then that person has been seized, and law enforcement conduct will be judged according to the standards of the Fourth Amendment. The person seized can then avail himself or herself of the Amendment’s protections.

B. Consensual Encounters—Right of Inquiry

The basic premise underlying a consensual encounter is that it is voluntary. Such an encounter is an interaction based on consent and is terminable by either party. Law enforcement officers do not infringe on a citizen’s Fourth Amendment rights by merely approaching him or her at random in a public place in order to ask a few questions, as long as a reasonable person would understand that he or she could refuse to cooperate and excuse themselves from the exchange, if they choose to do so. Simply identifying oneself as an officer or asking for someone’s name and identification is not an unreasonable intrusion or a seizure within the meaning of the Fourth Amendment. Courts reason that merely asking a few further questions, without more, does not constitute a seizure of the person. State v. Lewis, 815 So.2d 818 (La. 2002); State v. Owens, 655 So.2d 603 (La. Ct. App. 2d Cir. 1995). This is an important distinction; if the person has not been constitutionally seized, the Fourth Amendment is not implicated and no constitutional violation can occur. A constitutional seizure occurs when the officer, by means of physical force, coercion or show of authority, has in some way restrained the freedom of a citizen so that a reasonable person in the suspect’s position would no longer feel as though he or she were free to leave. State v. Gray, 738 So.2d 668 (La. Ct. App. 5th Cir. 1999). Detentions and arrests are viewed as seizures of a person. These actions are reviewed under the Fourth Amendment’s reasonableness standard and are subject to constitutional controls.

The objective test in a consensual encounter is whether a reasonable person would think that he or she were free to go. The following are suggestions for the law enforcement officer to establish a consensual encounter:

(i) ask the citizen:

• “May I talk to you?”

• “Can I have a minute of your time?”

• “Do you mind if I search you for drugs?”

• “Would you mind showing me what’s in your hand?”

• “May I look in your purse/luggage?”

or (ii) simply walk up to a citizen in a public place and start a conversation.

In Michigan v. Chesternut, 486 U.S. 567 (1988), defendant was not seized when an officer accelerated his patrol car and began to drive alongside defendant. The officer did not activate his siren or flashers, did not command defendant to halt, did not display a weapon, and did not drive aggressively so as to block defendant’s path.

In State v. Martin, 79 So.3d 951 (La. 2011), a Calcaseiu Parish deputy was walking into a convenience store as defendant was walking out. The deputy knew defendant, and asked how he was doing. Because he also knew defendant “had been in some trouble in Lake Charles,” he also asked for defendant’s identification so he could run a check for outstanding warrants. The Court found the deputy’s actions did not constitute a seizure.

In State v. Parker, 931 So.2d 353 (La. 2006), two officers on routine patrol saw defendant trying to open the locked door of an obviously closed business. Because it was mid-morning on a weekday, the officers approached and asked defendant if she worked there. She replied that she did not. The officers noticed that her eyes were bloodshot, and that she was incoherent and unsteady on her feet. They asked her for identification and if she was on any medication. She replied that she had smoked crack cocaine earlier in the day, which led to her arrest. Up until this point, defendant had not been seized. This was a casual conversation, not involving any sort of coercion. Therefore, whether or not the officers possessed reasonable suspicion of criminal wrongdoing was not an issue—this was not an encounter that needed to be supported by reasonable suspicion.

In State v. Washington, 778 So.2d 1252 (La. Ct. App. 4th Cir. 2001), defendant was not seized when officers merely shined a light on him as he sat on the front steps of a vacant house; the Court noted that the officers did not surround defendant or draw their weapons.

The courts will probably rule that what the officer thought was a consensual encounter was in fact a detention if the officer does one or more of the following:

• displays a weapon;

• uses a harsh, accusatorial tone of voice;

• orders the citizen to do something (e.g., “Stop,” “Open your hands,” “Don’t move,” “Stay right there,” or “Come over here”);

• blocks the individual’s path with his or her body or a police vehicle;

• tells the individual that he or she is a suspect;

• physically touches the individual;

• retains the individual’s property (e.g. driver’s license, airline ticket).

In State v. Atkins, 926 So.2d 591 (La. Ct. App. 5th Cir. 2006), defendant and his three companions were seized when an officer ordered them to come to his patrol car and place their hands on it.

Under the federal law, a seizure does not occur until either the suspect complies with a “show of authority” by police or there is an application of physical force (however slight) to the suspect by police. See California v. Hodari D., 499 U.S. 621 (1991). However, in Louisiana, a person is also considered seized when a stop is “imminent,” i.e., when police come upon an individual with such force that, regardless of any attempt the individual may make to flee or elude the encounter, an actual stop is virtually certain. State v. Long, 884 So.2d 1176 (La. 2004), cert. denied, 544 U.S. 977 (2005); State v. Dobard, 824 So.2d 1127 (La. 2002). Factors a court will weigh in determining if a stop of a defendant was “imminent” include:

• the proximity of police to the defendant;

• whether the defendant was surrounded by police;

• whether the officers had weapons drawn;

• whether the officers were on foot or in vehicles;

• the characteristics of the location where the encounter took place; and

• the number of officers present.

State v. Tucker, 626 So.2d 707 (La. 1993); State v. Mitchell, 877 So.2d 1151 (La. Ct. App. 5th Cir. 2004).

A stop of a moving vehicle constitutes a seizure of both the driver and any passengers, even if the purpose of the stop is limited and the resulting detention quite brief. Brendlin v. California, 551 U.S. 249 (2007); Berkemer v. McCarty, 468 U.S. 420 (1984).

Often an officer will approach a person in a public place (i.e. airport, bus station, train, plane or bus, etc.). The officer needs no reasonable suspicion to ask questions, or ask for a person’s identification, as long as a reasonable person would understand that he or she could refuse to cooperate. Florida v. Bostick, 501 U.S. 429 (1991).

For example, in U.S. v. Drayton, 536 U.S. 194 (2002), defendant was not seized when officers boarded a bus and began questioning the passengers, even when an officer asked consent to search his bag. Although the officers displayed their badges, they did not brandish weapons or make intimidating moves. They gave the passengers no reason to believe that they were required to answer the officer’s questions, and they left the aisle free so that passengers could exit the bus. Only one officer did the questioning, and he spoke in a polite, quiet (not authoritative) voice: “Nothing he said would suggest to a reasonable person that he or she was barred from leaving the bus or otherwise terminating the encounter.”

See also State v. Garriga, 592 So.2d 453 (La. Ct. App. 5th Cir. 1991). Undercover officers suspected that an individual in an airport was involved in drug trafficking. The officers approached him. They identified themselves as police and asked to speak with him. He agreed to speak with them. They asked him where he was arriving from and what his purpose was for being there. They also asked him to produce his ticket and his identification. This was a consensual encounter with the defendant. They were allowed to ask these questions and to ask for his tickets and identification. He could refuse to answer their questions. He could refuse to provide the tickets and identification and was free to walk away. However, when they asked him for his permission to search his luggage for drugs, this consensual encounter was transformed into an “Investigatory Stop.” The officers would need a reasonable suspicion of criminal activity before they could ask for permission to search the bag.

Note: It is important for the law enforcement officer to remember that in a consensual encounter, the officer does not have to give the citizen Miranda warnings. Once an arrest is made, or there is a detention equivalent to arrest, the person must be advised of his or her Miranda rights if the officer plans on questioning the person while he or she is in custody (see below).

C. Detentions and Investigatory Stops

The next conceptual category in the hierarchy of encounters involves interactions that courts refer to as investigatory stops, temporary detentions or Terry stops. The U.S. Supreme Court articulated the standard officers require as a justification for this more intrusive action in Terry v. Ohio, 392 U.S. 1 (1968). The Court held that when an officer observes specific and articulable events which give rise to a reasonable suspicion that illegal activity may be underway then the officer is justified in detaining and questioning the individual. The requisite suspicion must derive from facts and inferences from those facts. Such suspicions cannot lead to a mere hunch that something is amiss. More is needed. The facts producing the officer’s suspicions must be objectively reasonable at the time, taking into account all of the circumstances attendant to the encounter. Note that the observations made by the officer to justify a Terry stop need not be as convincing as information that would create “probable cause” for arrest.

In the Terry case, the Court also held that when a law enforcement officer has a reasonable suspicion that illegal activity may be under way and the suspect has been detained, the officer is entitled to conduct a limited pat-down, or frisk, of the outer garments of the detainee to determine whether the suspect is armed or possesses an item that could be used to harm the officer. The requirements for, and the parameters of, this limited search are discussed below. The legal standard for the stop is reasonable suspicion to believe the detainee is somehow engaged in unlawful activity. The legal standard for the frisk, unlike the stop, relates to fear that the suspect is armed with a deadly weapon.

1. Reasonable Suspicion.

a. In General. The level of doubt needed to permit this more intrusive type of encounter (i.e., a Terry stop) is phrased as “reasonable suspicion of criminal activity.” This suspicion must be reasonable to a judge or jury looking at the encounter in hindsight, not suspicion that was subjectively reasonable to the officer at the time. To ascertain if the suspicion was, in fact, reasonable, one must look to all the circumstances surrounding the encounter. The facts known by the officer are relevant here (e.g., the suspect was arrested for burglary two months ago or an all-points bulletin just came out for a murder only two blocks away), as well as his or her observations (e.g., the suspect was stumbling or slurring words or seemed nervous when the officer spoke to him) and experience (e.g., “I’ve been a cop for fifteen years and I know what a drug deal looks like.”). When taken together these elements must coalesce and point to a conclusion that a circumspect, judicious person would come to, namely, that some form of criminal endeavor was afoot. The facts given to support the suspicion must be detailed. The officer must be able to state them in a clear and concise fashion. A mere intuition or instinctive feeling, standing alone, is insufficient. Facts are needed to bolster the conclusion that the suspicion was reasonable. Assuming there was adequate justification for the stop, the means of investigation employed must be reasonably related to the suspicion created. Moreover, the detention must last no longer than reasonably necessary to dispel or confirm the suspicion (15 to 30 minutes is the time frame courts seem to routinely permit, although substantially longer detentions have been upheld, and shorter ones have been found excessive).

Note: If the officers do not have a justification for making the initial stop (i.e., at least a reasonable suspicion that criminal activity is underway), everything that may happen afterwards (e.g., guns or drugs are found) will be of no consequence. Any evidence that might have been used against the suspect becomes tainted by the police misconduct and will be suppressed as the result, or fruit, of an unconstitutional detention. State v. Elmore, 756 So.2d 1256 (La. Ct. App. 2d Cir. 2000); State v. Schaffer, 767 So.2d 49 (La. Ct. App. 4th Cir. 2000). This is known as the exclusionary rule.

b. Factors to Consider. For the professional officer, an important point to note is that an individual fact or observation alone may be as consistent with innocuous, perfectly lawful conduct and activities, as it is with criminal enterprise. Courts consistently look at the combination of several different observations, each of which when isolated may appear innocent, but when taken together would lead to a reasonable impression that illegal activities are taking place.

Investigatory stops are routinely conducted in a variety of factual settings. The process of detaining and questioning a person is not limited to an “on-the-street” scenario, where an officer detains and questions a pedestrian. Investigatory stops are permissible in situations involving vehicles and motorists as well. An officer may briefly detain and question the driver or passengers of a vehicle if he or she has a reasonable suspicion that the occupants are involved in criminal activity. Following a lawful stop an officer may, as a matter of course, order the driver and any passengers to step out of the vehicle, even without any particularized suspicion that the vehicle occupants are armed or may otherwise pose a threat to the officer.

c. Investigatory Stops. The police may briefly detain and question a person upon a reasonable suspicion, short of probable cause for arrest, that the person is involved in criminal activity. What is, or is not, reasonable suspicion depends on balancing, weighing and meshing a variety of factors, taking into account the particular factual setting with which an officer is confronted. Some factors commonly cited by courts when determining the existence or absence of reasonable suspicion are as follows:

(1) A prior criminal record does not create a reasonable suspicion that there is current criminal activity. However, if that knowledge is coupled with other concrete facts or observations, an officer may rely on the combination to create a reasonable suspicion of present criminal activity.

(2) An officer’s awareness that a crime was recently committed in the vicinity is a pertinent consideration. Standing alone, however, this knowledge does not create a reasonable suspicion that an individual who happens to be in that area, a short time later, was the perpetrator.

(3) A suspect’s presence in a high-crime area, or an area known for drug trafficking, standing alone, is not a basis for reasonable suspicion. But a suspect’s presence in such an area is an articulable fact. Coupled with other more solid observations, such presence can create reasonable suspicion that the suspect is engaged in the unlawful activity for which the neighborhood is known.

(4) Evasive conduct, furtive gestures, concealing or attempting to conceal one’s identity are criteria an officer may weigh in assessing if his suspicion is reasonable. However, each individual observation, without more, will not create a reasonable suspicion of criminal endeavor.

(5) The time of day or night in which the individual is observed is relevant. However, merely being out in public at a late hour, without more, will not justify a stop.

(6) Information given to an officer by a third party, an informant, is generally insufficient by itself to create reasonable suspicion. However, when this information is corroborated by officers through independent investigation, or there is extraneous evidence that the informant is reliable and truthful, reasonable suspicion may be based on the tip. An officer may also rely on a flyer or bulletin describing a suspect and disseminated by another law enforcement agency as a source for reasonable suspicion. The officer relying on the bulletin does not have to demonstrate personal knowledge of the facts necessary to justify the stop. However, the party issuing the bulletin or flyer must have facts in his or her possession which would support a finding of reasonable suspicion. Moreover, the scope of the stop made by the officer relying on the bulletin may be no more intrusive than that the issuing agency would have been justified in conducting.

d. Legality of a Stop. A determination that an officer possessed reasonable suspicion, justifying a detention, is only the first step in determining the legality of a stop. A reviewing court will ask initially if the officer’s action was justified at its inception, and secondly whether it was reasonably related in scope to the circumstances which justified the interference in the first place. An examination of the scope of the stop addresses the following: (i) the length of the detention, and (ii) the methods employed during the stop. The duration of, and methods employed during the stop must be tailored to serve the purpose of confirming or alleviating the officer’s suspicions. If those concerns are confirmed, and an officer’s observations during the detention create probable cause, an arrest may be made. If the suspicions are dispelled, then the suspect should be let go. The detention must be sufficiently limited in temporal duration to satisfy the conditions of an investigative seizure. The nature of the questioning and level of force employed during the detention must be similarly limited. Even though the initial stop was justified, if the detention exceeds the scope authorized by its justification, i.e., “reasonable suspicion of criminal activity,” it will be deemed an illegal stop, and any incriminating evidence found thereafter will not be admissible in court.

In Hiibel v. Sixth Judicial District Court of Nevada, Humboldt County, 542 U.S. 177 (2004), the U.S. Supreme Court upheld a law, similar to C.Cr.P. Art. 215.1(A), making it unlawful for a suspect to refuse to disclose his or her identity in the course of a valid Terry stop.

e. Justification for a Detention.

(1) Flight. A suspect’s flight, when confronted with police presence, may give the officer reasonable suspicion to pursue and detain the suspect. Note, however, that not all conduct that merely avoids contact with law enforcement is considered flight from law enforcement.

See, e.g., Illinois v. Wardlow, 528 U.S. 119 (2000). Two uniformed officers were in the last car of a four-car police caravan that converged on an area of Chicago known for heavy narcotics trafficking, in order to investigate drug transactions. The officers observed defendant, who was standing next to a building holding an opaque bag, look at the police caravan, then run in the opposite direction. Given the character of the area and defendant’s headlong flight (“the consummate act of evasion”), the officers had reasonable suspicion to stop him.

Compare with State v. Morgan, 59 So.3d 403 (La. 2011). A Baker officer was on patrol along Groom Road, a residential area, at around 1:45 a.m. when he saw defendant walking toward him in a dimly lit area. Upon seeing the officer’s marked patrol car, defendant immediately turned and ran in the opposite direction. This justified an investigatory stop. As the officer later testified, “from my experience, when somebody runs at that time of night, especially coming from a poor lit area, I believe something done happened or was about to happen.”

See also State v. Benjamin, 722 So.2d 988 (La. 1998). Two uniformed New Orleans officers were on patrol near Alabo and Johnson Streets. As they drove past defendant, he clutched at his waistband (“as if he were supporting a weapon or contraband”), then began to run away along Johnson Street. The officers had reasonable suspicion for an investigatory stop.

In State v. Conaler, 790 So.2d 164 (La. Ct. App. 4th Cir. 2000), two New Orleans detectives were patrolling near Majestic Oaks and Drew Avenue, a high-crime area. After turning a corner in their marked patrol car, they saw defendant riding toward them on a bicycle. Defendant “nervously and hurriedly turned on a dime” and began to “speed away” in the opposite direction from the officers. As he fled, he looked over his shoulder in a “very nervous and suspicious manner,” as if trying to see if the patrol car was keeping up. He simultaneously “reached to his right side, maybe attempting to get into his right front pants pocket.” The detectives were justified in stopping and frisking defendant.

See also State v. Keller, 732 So.2d 77 (La. Ct. App. 4th Cir. 1999). Three New Orleans officers were patrolling in the area of South Johnson and Third Streets in response to complaints of illegal drug activity. As they drove through the intersection of those streets, they saw defendant, who had been standing on the corner, walk away at a fast pace toward a parked truck. As the officers drove past defendant, he removed a small white object from his right pants pocket and shoved it into his mouth. This evasive conduct established reasonable suspicion to stop defendant.

Similarly, in State v. Hunter, 925 So.2d 599 (La. Ct. App. 4th Cir. 2006), two New Orleans officers were on patrol shortly before noon on North Villere Street, an area known for drugs and weapons. The observed defendant walking toward a convenience store. When defendant saw the officer’s police car, he reversed direction and started walking away from them. He kept looking back over his shoulder at the officers as he went. As the officers followed defendant, he placed both his hands under his T-shirt; when he removed his hands, his left fist was clinched. As the police car neared him, he knelt down as if to tie his shoe; the officers saw him place whatever was in his left hand under his right shoe. The officers then had reasonable suspicion to stop and question him.

But see State In the Interest of J.H., 83 So. 3d 1100 (La. Ct. App. 5th Cir. 2011). Two detectives were on patrol in the Lincolnshire area of Jefferson Parish, a high crime area known for illegal narcotic usage and illegal sales and carrying of illegal weapons, when they saw the juvenile defendant standing in front of a convenience store with his right hand under his shirt. This aroused the detectives’ suspicion that defendant might be carrying a weapon and that a crime was committed, or was about to be committed, so they elected to pull into the parking lot in front of the convenience store. One of the detectives stated that it would have been clear to anyone that they were police officers because they were dressed with a vest that had a Sheriff’s badge on the front and back, and were carrying guns and handcuffs. Upon exiting their vehicle, defendant noticed them and “quickly walked away.” The detectives stopped and frisked defendant, finding a gun in his waistband. However, the Court suppressed the gun, finding that defendant’s actions in merely standing with his hand under his shirt then quickly walking—not running—away did not give rise to a reasonable suspicion of criminal activity.

(2) High-Crime Area. Presence in a high-crime area, when coupled with observations of suspicious activity, can create reasonable suspicion.

See, e.g., State v. Wilson, 775 So.2d 1051 (La. 2000). An officer was patrolling the Iberville Housing Project in New Orleans. Shortly after midnight, he turned the corner at North Villere and Canal Streets, and saw defendant, a white male, crouching by the driver’s side of a car parked along the curb. Upon seeing the police car, defendant jammed his hands in his pockets and backed away; the car pulled out into traffic. In over 20 years on the job, the officer had made “several hundred arrests [of] people in that area who have gone there expressly to purchase cocaine, or crack cocaine, or people who have sold crack cocaine to individuals who have come there for that express purpose.” Defendant’s conduct was consistent with someone attempting to purchase crack. Therefore, the officer had reasonable suspicion for a stop.

In State v. Walker, 747 So.2d 133 (La. Ct. App. 2d Cir. 1999), an officer was patrolling the 1300 block of Oakdale Street in the Hollywood Heights section of Shreveport, an “extremely high-crime area” known for drug sales, drug use, and prostitution. He observed two individuals in a truck parked on private property next to a condemned house. The Shreveport Police Department had received an “entering and remaining letter” asking police to enforce no trespassing laws on the property. In the officer’s year and a half of patrol experience in this neighborhood, nine times out of ten, when a vehicle was backed onto this particular property, its occupants were conducting a drug transaction. The officer had reasonable suspicion for an investigatory stop.

Compare with State v. Bazile, 757 So.2d 851 (La. Ct. App. 4th Cir. 20000. Four New Orleans officers were assigned to pro-active patrol in the First Police District in response to increased drug-related activity. Specifically, there had been several “hot-line” complaints of high drug trafficking in the 2800 block of St. Ann Street. One of these officers, who had personally made at least eight to ten arrests on this particular block, was driving toward the block on North Dupre at around 10:00 p.m., followed by another marked car, when he noticed defendant trying to flag down a car. In the officer’s experience, drug dealers often “flag down vehicular traffic to facilitate a quick retail street level sale.” The vehicle slowed, but defendant abruptly quit waving upon seeing the two marked patrol cars. He “very furtively” turned and began to walk away, placing his left hand in his pocket. He then “very furtively” looked over his shoulder—in the officer’s opinion, he was trying to determine if police had been alerted to his activity. The officer was justified in making an investigatory stop.

In State v. Bradley, 791 So.2d 156 (La. Ct. App. 5th Cir. 2001), a Gretna officer saw defendant going door-to-door in an apartment complex known for high narcotics and prostitution activity, knocking on several different doors. The officer thought that defendant was looking to commit a burglary, buy drugs, or engage a prostitute, and thus the officer had reasonable suspicion for a stop.

In State v. Dupleche, 823 So.2d 1018 (La. Ct. App. 4th Cir. 2002), New Orleans officers were on patrol near A.P. Tureaud and Tonti Streets, a high-crime neighborhood notorious for auto theft. They saw defendant leaning into the driver’s side of an old gray Oldsmobile, while another individual was leaning against the rear of the car, in a “look-out” position. The officers knew this particular Oldsmobile model was commonly and easily stolen. As the officers approached, defendant and the other man fled to a nearby building. The officers had reasonable suspicion to make an investigatory stop.

Compare with State v. Handy, 925 So.2d 577 (La. Ct. App. 4th Cir. 2006). A New Orleans detective was on patrol one afternoon in the 3500 block of Octavia Street, an area with had been experiencing a problem with burglaries of sheds and theft of lawn equipment. He observed defendant standing in front of a yard, bending over and looking at a lawn mower. He also noticed a bicycle next to defendant, to which a hand truck (or “dolly”) had been tied. The officer exited his car and asked defendant about the lawn mower. Defendant said he did not know who owned it, but that he thought it had been left out as trash. However, there was no other trash left for pick up at the curb of this house or any other house on the block. In addition, defendant was nervous and fidgety during the conversation. The officer had reasonable suspicion to detain defendant at the scene while he investigated his possible connection to the recent thefts.

Similarly, in State v. Burciaga, 924 So.2d 1125 (La. Ct. App. 5th Cir. 2006), a Gretna officer was on patrol at dusk in a neighborhood where there had been a recent rash of burglaries. He passed a house with no cars parked outside, which he took as a sign that no one was home. As he drove by, he noticed defendant in the shadows next to the residence, walking toward the back yard. The officer called out and asked defendant if he lived in the house; defendant replied that he did not. The officer then had reasonable suspicion to detain and pat down defendant.

See also State v. Adams, 748 So.2d 510 (La. Ct. App. 4th Cir. 1999). Three officers were patrolling a high-narcotics area of New Orleans. As they turned onto South Liberty Street from Louisiana Avenue, they observed defendant leaning in the driver’s side window of a car, talking with the driver. As soon as defendant saw the police car, he stood up, and his right hand went to his right rear pocket. He then turned around and pulled his shirt over what the officers believed to be a gun. When the officers pulled up to the stopped car where defendant had been standing, he ran down an alley. The officers had reasonable suspicion to stop and frisk him.

But see State v. Scott, 754 So.2d 1108 (4th Cir. 2000). At around 10:00 p.m., two New Orleans officers were on patrol in the 1900 block of St. Ann Street, an area known for drug activity and prostitution. They saw defendant in the rear parking lot of a hotel, moving back and forth and looking into an open back door (the hotel was still open for business). The officers did not have reasonable suspicion to stop defendant. They did not see him speak or gesture to anyone, and he did not flee or discard anything upon seeing the officers. The hotel was still open, and, although it was in a high-crime area, there was no indication that this particular hotel was known for drug trafficking. Defendant’s actions were equally consistent with waiting for a hotel employee or guest as with criminal activity, so the officers were not justified in detaining him.

Compare with State v. Temple, 854 So.2d 856 (La. 2003). New Orleans officers saw defendant sitting next to a woman on the porch steps of a home in the St. Thomas Housing Development, a high-crime area. Defendant placed a small white object in the woman’s pocket. There was no exchange of money, and the officers were too far away to see exactly what the object was. Because the conduct observed was “ambiguous,” the officers did not have reasonable suspicion.

Similarly, in State v. Washington, 866 So.2d 1058 (La. Ct. App. 5th Cir. 2004), there was no reasonable suspicion merely because defendant briefly entered a suspected drug house, when no transaction was observed, defendant was not acting suspiciously, and no one else had been stopped and found in possession of drugs after leaving the residence that evening.

Race alone will not justify a stop. In State v. Wilson, supra, the Louisiana Supreme Court stated that “the fact a white man is walking in a predominantly black high-crime or drug trafficking area does not constitute reasonable suspicion to stop him.”

(3) Officer’s Experience. Officers are entitled to rely on their own knowledge and experience in forming reasonable suspicion.

See, e.g., State v. Collins, 890 So.2d 616 (La. Ct. App. 5th Cir. 2004). Two deputies were on patrol in the vicinity of the Villa D’Ames Apartments in Morrero, a high-crime area. They saw defendant walking through a parking lot. When defendant looked at the deputies, he tapped his left side with his hand, and began walking between the vehicles in the lot. Although neither deputy saw a weapon, one of the deputies later testified that he thought, based on is experience, that defendant was instinctively checking on a concealed weapon by touching his side. When the deputies exited their car, defendant adopted a defensive position (which the deputy described as “blading”) and reached under his shirt, another action consistent with possession of a firearm. The deputies had reasonable suspicion to stop and frisk defendant.

In State v. Welch, 59 So.3d 441 (La. Ct. App. 4th Cir. 2011), a New Orleans officer was conducting narcotics-based surveillance of Willow Street and Jackson Avenue. He observed defendant (not the target of the initial investigation) standing in front of a clothing store. Defendant drew his attention by looking up and down the block anxiously. Defendant’s stiff body posture indicated to the officer that defendant was “looking for something that would scare him.” Defendant then walked to an abandoned house next to the clothing store, reached under the front stairs, and withdrew a white plastic bag that appeared to contain a large object. Then, still nervously looking in all directions, he stuffed the bag and its contents underneath his sweatshirt, and walked off at a fast pace. The officer suspected defendant had retrieved some sort of contraband from under the stairs, more particularly a firearm. He related at trial that, in his experience, “firearms are often concealed in areas right underneath a house where they can be maintained in close proximity to an individual but not directly on his person.” Because of this, an investigatory stop was justified.

In State v. Mitchell, 877 So.2d 1151 (La. Ct. App. 5th Cir. 2004), two Jefferson Parish deputies were on routine patrol one evening near Whitney Avenue and Cooper Street, a high-narcotic, high-crime area. They saw defendant an another man walking from a corner grocery to an apartment complex. Although it was getting dark out, the store and the apartment complex were well-lit. Both defendant and his companion looked at the deputies’ vehicle; then, as defendant approached a grassy area along the side of the street, he dropped an object to the ground “very discreetly” but continued to walk on. In the deputies’ previous experience, persons who threw objects in this area were tossing away drugs; in light of this knowledge, defendant’s conduct established reasonable suspicion to stop and question both men. (The deputies also retrieved the object, which was now abandoned, and confirmed that it was cocaine.)

In State v. Cure, 2012 La. LEXIS 1953 (La. 2012), a New Orleans detective was conducting undercover surveillance in the parking lot of a gas station and fried chicken restaurant on Crowder Boulevard because it was a location where “a lot of drug meets between drug dealers and drug users that take place.” At around 3:30 p.m., a Toyota Camry pulled into the space next to the detective. The two men inside the vehicle did not immediately exit but seemed preoccupied with something in their laps, as they were looking downward. Shortly thereafter, one of the men (defendant) exited the car carrying in his hand an empty transparent plastic cup and went into the restaurant. He emerged moments later still carrying the cup, now filled with steaming water, and walked back to the Camry. This raised the detective’s suspicions because he knew that heroin users need water to help liquefy the heroin. His suspicions intensified after defendant got back in the car and noticed the detective looking at him. At that point, defendant “got a little nervous” and the driver of the Camry relocated the car to a parking spot on the opposite side of the lot. Based on this conduct, the detective had reasonable suspicion to initiate an investigatory stop.

In State v. Craft, 870 So.2d 359 (La. Ct. App. 4th Cir. 2004), two New Orleans officers were on patrol in an unmarked police car with the windows down. While stopped at an intersection, they smelled a strong aroma of burning marijuana coming from a gray Lumina parked near the corner. They also saw a cloud of smoke coming from the Lumina’s open front passenger window. These observations gave the officers reasonable suspicion for an investigatory stop.

In State v. Ewens, 735 So.2d 89 (La. Ct. App. 5th Cir. 1999), a deputy responded to a 2:40 a.m. “suspicious person” call in the 2200 block of Pasadena Street in Metairie; a black male in dark clothing was allegedly looking in the windows of parked cars. There recently had been a rash of vehicle burglaries in this area. When the deputy arrived at the 2200 block, defendant, a black male, drove past him. The deputy followed as defendant pulled into a gas station to use a pay phone. When defendant stopped, the deputy approached him and initiated a consensual conversation. While speaking with defendant, he noticed several stereo components in defendant’s car. When asked, defendant claimed he had bought them that day; however, some of the equipment showed obvious signs of wear. Therefore, the deputy had reasonable suspicion to detain defendant briefly while he investigated this matter further.

But see State v. Daniels, 631 So.2d 1281 (La. Ct. App. 4th Cir. 1994). At around 7:00 a.m., officers observed defendant carrying a tire pump and walking a bicycle that was too small for him in the St. Bernard housing development. Although this area was known for frequent bicycle and vehicle thefts, that morning there had not yet been any reports of a stolen bicycle like the one defendant was pushing. The officers stopped to allow defendant to cross the street; he became visibly nervous, and looked back over his shoulder at the officers. They then detained him. The officers did not have reasonable suspicion to believe that the defendant was involved in criminal activity. It was unreasonable to assume that a person walking a small bicycle and carrying a tire pump was a thief. There had been no specific reports of a recent bicycle theft. Although the bike was too small for defendant, he could have been repairing it for a child who was too small to push it him or herself. Criminality could not be inferred solely because the incident occurred in a public housing development. It was unreasonable to assume that only a criminal would be nervous in the presence of two officers at 7:00 a.m. in a public housing development. Thus, defendant’s detention was illegal.

Knowledge of an earlier crime in the area, coupled with observation of suspicious conduct, can justify a detention.

See, e.g., State v. Johnson, 748 So.2d 31 (La. Ct. App. 2d Cir. 1999). Two Shreveport officers were dispatched in response to a 911 call from an individual who said he had been in a fight. They first went to the Alston Street store where the fight had occurred, but did not find the caller. Several minutes later, one of the officers observed defendant walking along Clay Street, a short distance away. Defendant’s face was cut, and there was dirt in his hair and on his clothes. He appeared nervous when he saw the officer. The officer had reasonable suspicion to believe that defendant had been involved in the fight, and was thus justified in stopping him. (Because he suspected defendant had just been in a fight, the officer was entitled to pat him down for weapons, as well.)

In State v. Williams, 1 So.3d 615 (La. Ct. App. 4th Cir. 2008), a New Orleans officer saw a young male (defendant) driving a red Jaguar with a temporary. The officer recalled that he had received a report of a stolen red Jaguar while working the desk three days earlier. The Court noted that “[r]ed Jaguars are no common vehicles, and [this one] was observed in the same area where the subject vehicle was stolen.” Because the officer did not have the proper equipment to run the number on the temporary tag, he was justified in taking the least intrusive action available to him, which was briefly stopping the Jaguar to inspect its Vehicle Identification Number.

In State v. Greenwell, 746 So.2d 29 (La. Ct. App. 2d Cir. 1999), a West Monroe woman was startled to see a white male in an orange shirt and blue jeans sneaking into her home late one evening. She locked herself in the bathroom and screamed for her sister to call police; apparently, this was enough to scare the burglar off. Police logged a 911 call from the woman at 11:27 p.m.; she described the intruder and added that she thought she saw a knife. At 11:35, two more 911 calls from the Hillside area of town were received, both from 12-year-old girls. They had been walking home from a baby-sitting job when a man in an orange shirt and blue jeans tried to grab one of them; she ran, so the man grabbed her friend and brandished a knife. The second girl also managed to get away. A deputy quickly responded to the scene; as he approached the intersection of Hillside Drives West and South, he saw defendant in an orange shirt and blue jeans, running down the street. The deputy had reasonable suspicion to stop and frisk defendant.

Compare with State v. Bryant, 775 So.2d 576 (La. Ct. App. 2d Cir. 2000). At around 3:30 a.m., a Shreveport homeowner, Charles Ray, discovered an intruder in his storage room. Ray shouted at the intruder, then chased him out of the house and across a neighbor’s lawn. On his way back to his house, Ray noticed a blue Ford Aerostar stopped in the no-parking zone in front of his house. (He worked as a Ford technician, so he was certain about the vehicle’s make and model.) He then called 911 to report what had happened; shortly thereafter, he noticed that the Aerostar was gone, and reported this fact as well. Within minutes, an officer responding to the scene noticed a blue Aerostar just six blocks from Ray’s home. Given the time of night and the vehicle’s location so close to the recently burglarized residence, the officer had reasonable suspicion for a stop. Furthermore, once he made the stop, the fact the driver (defendant) was “sweating really bad” and had a screwdriver in his lap justified his further detention, until Ray could be brought to the scene to make an identification, even though defendant did not match the description given by Ray.

In State v. Gresham, 712 So.2d 946 (La. Ct. App. 5th Cir. 1998), a Gretna officer responded to a 1:00 a.m. call reporting an armed robbery by two black males at a Burger King. Within 30 to 45 seconds of receiving the call, he saw defendant and his companion walking along the same street as the Burger King, about a block and a half away. They were headed away from the victimized restaurant and were the only two black men the officer had seen in the area. When asked, they said they were going to Ralley’s; however, Ralley’s was in the opposite direction. The officer had reasonable suspicion to detain and frisk both men.

Compare with State v. Lawrence, 925 So.2d 727 (La. Ct. App. 2d Cir. 2006). In the early morning hours, three men robbed an E-Z Mart in Ruston. Within two minutes of the alarm being sounded, an officer driving to the scene of the robbery saw a white car a short distance away. The officer knew that three men matching the description of the E-Z Mart robbers had robbed a Huddle House earlier that morning, then fled in a white car. This was the only car the officer had seen on the road. He had reasonable suspicion to stop it to see if it was connected to the robberies.

See also State v. Martin, 643 So.2d 830 (La. Ct. App. 4th Cir. 1994). New Orleans officers knew of a series of armed robberies around the 2500 block of Felicity Street, in which two robbers would ride the same bicycle; one robber would sit on the handlebars so he could jump off and pull a gun on the victim. The officers saw defendant and another person riding a bicycle in this manner along Felicity Street at 4:45 a.m. Defendant, wearing a heavy coat in warm weather which could conceal a weapon, appeared startled and scared when he saw the officers. The officers were entitled to detain the defendant because of their reasonable suspicion that he was engaged in criminal activity.

(4) Tips. Information provided by someone outside the circles of law enforcement may provide sufficient justification for a stop if it carries with it sufficient indicia of reliability. Factors that bolster the reliability of information may include: the reliability and reputation of the person providing the tip; corroboration of the details contained in the tip by independent police work; and the extent to which any information provided by the informant has proved to be accurate or useful in the past.

See, e.g., State v. Watson, 774 So.2d 232 (La. Ct. App. 4th Cir. 2000). At around 1:00 p.m., a trooper with the Narcotics Division of the State Police received a tip from a confidential-informant (CI) stating that defendant Jimmy Watson would deliver approximately three ounces of cocaine to an unknown person at the Clearview Palm Shopping Center in Jefferson Parish at around 6:30 p.m. that evening. The CI said that defendant would be driving a primer gray Ford van. The trooper then conducted an independent investigation, which revealed that defendant had two prior convictions for distribution of and conspiracy to distribute cocaine, and that he owned a Ford van. The trooper then obtained a photo of defendant and staked out the shopping center parking lot. At 6:25, defendant passed by the shopping center on a service road in a van similar to the one described by the CI; defendant then turned around and came back, driving very slowly and scanning the parking lot. He then parked and walked to a pay phone, again constantly scanning the lot. The officer’s investigation and subsequent observations of defendant sufficiently corroborated the tip to establish reasonable suspicion for a stop.

Compare with State v. Melancon, 860 So.2d 225 (La. Ct. App. 5th Cir. 2003). A Jefferson Parish detective received a tip from a CI stating that a drug transaction would take place within the next 10 minutes in the parking lot behind the Rainbow Lanes bowling alley in Harvey. The detective had worked with this CI for 6 years, in which time the CI’s information had led to many narcotics arrests. The CI told the detective that a black male in a white Ford Probe would deliver crack cocaine to another black male wearing a brown shirt with a tiger design and driving a gray car. The detective drove to the bowling alley immediately; en route, the CI called again to say both participants had arrived at the scene. When the detective arrived, he saw defendant (a black male) meeting with another black male. Defendant then walked to a white Ford Probe. He entered the car, then furtively slipped an unseen object into the handle of the car door. At this point, the detective had reasonable suspicion to make an investigatory stop.

In State v. Jones, 731 So.2d 389 (La. Ct. App. 4th Cir. 1999), a CI told a New Orleans detective that he personally had obtained heroin from defendant in the past. This CI previously had provided reliable information which led to at least one arrest. He called defendant to arrange the purchase of a plastic-wrapped bundle of heroin outside defendant’s apartment, telling defendant that he would arrive in a black Chevy Blazer. Instead of the CI, the detective and one of his colleagues arrived at defendant’s apartment in the Blazer; defendant, who was waiting outside on the sidewalk, waved for them to stop. This showed that he was obviously expecting the CI, which corroborated the tip. The detectives had reasonable suspicion to detain defendant. When defendant attempted to put an object in his mouth (later determined to be a plastic-wrapped bundle of heroin), reasonable suspicion became probable cause to arrest.

In State v. Williams, 735 So.2d 62 (La. Ct. App. 5th Cir. 1999), a Jefferson Parish officer received a tip from a CI regarding drug sales in Avondale; this informant had been found to be reliable in the past. He reported that Brian Williams (the defendant) would be leaving his residence at 173 Nicole Boulevard around 11:45 p.m. that night, carrying a quantity of illegal narcotics. Police began surveillance of defendant’s apartment at 11:00 p.m.; at about 11:45, a man fitting the suspect’s description left the residence and drove off. Because the CI provided “predictive” information, the officer could infer that he had “inside information” or a “special familiarity” with defendant’s affairs. Therefore, when defendant left as the CI said he would, reasonable suspicion was established for a stop.

In State v. Bozeman, 6 So.3d 899 (La. Ct. App. 1st Cir. 2009), Assumption Parish officers received a tip from a property-owner along Pleasant Lane in Belle Rose that defendant was selling drugs. The tipster owned several rental trailers and indicated that defendant lived in one of the trailers with his girlfriend 5 or 6 days a week. When officers went to investigate, they saw defendant getting into a car outside the trailer indicated. Because the tipster was an identified citizen, he was presumed inherently credible. Therefore, based on his tip, the officers had reasonable suspicion to stop and question defendant.

See also State v. Hicks, 733 So.2d 652 (La. Ct. App. 5th Cir. 1999), where the owner of an “In and Out” store complained to police that defendant was selling drugs in the parking lot of his store. Because this tip came from an identified ordinary citizen, it was presumed reliable, and police had reasonable suspicion to stop defendant.

Compare with State v. Howard, 787 So.2d 404 (La. Ct. App. 4th Cir. 2001). A New Orleans officer was patrolling a neighborhood known for drugs. He approached an irate female who was uttering obscenities and making obscene hand gestures. After speaking with the woman, the officer determined that she was upset because someone named “Jamal” had tried to sell drugs to her daughter, a recovering addict, so now she was informing persons in the area not to offer her daughter any more narcotics. When asked, she described “Jamal” as a black male in blue jeans and a white T-shirt. The officer began searching the area and soon saw defendant Jamal Howard, dressed as described. Because the woman was clearly an ordinary citizen, and because she gave her tip in person (so the officer could judge her credibility first-hand), this tip gave the officer reasonable suspicion to stop and frisk defendant.

In State v. Elliott, 35 So.3d 247 (La. 2010), a Ford Ranger pick-up truck ran a red light and nearly collided with a vehicle carrying a married couple. The wife called 911 on her cell phone while the husband followed the truck. The wife described the truck as it swerved “all over the road,” hitting the right curb then almost hitting another car. Based on this call, Benton police stopped the truck and arrested the driver for DWI. The Court upheld this stop. The couple were clearly citizen informants providing information regarding a crime as it was happening. “The dispatcher could reasonably infer from the circumstances that the caller was motivated by the desire to eliminate an immediate risk to public safety and was holding herself accountable for the information she provided by identifying herself, if not by name, then by the cellular phone from which she was calling.” (Per §33:9109(A), cell phone services record the number of every phone that calls 911.) Because this tip came from an identifiable citizen making a first-hand report, it established reasonable suspicion.

But see State v. Rodriguez, 761 So.2d 14 (La. Ct. App. 5th Cir. 2000). A Jefferson Parish detective was given a tip by a DEA agent that a reliable CI had alleged that the residence of 2121 Cleary Avenue, Apt. 10, was involved in the distribution and storage of heroin” and that “a large quantity of heroin was to be delivered by one of the residents” on November 20. On that date, police set up surveillance outside the apartment. Two individuals exited the apartment and got into a car; they did not act suspiciously. Police followed them for five blocks, and though they still observed no suspicious activity, they nevertheless stopped them. This stop was not supported by reasonable suspicion. There was no indication when the tip was received. The information provided “was painfully lacking in specificity and can be described as sparse at best.” The CI did not describe a particular person by name or description, a particular vehicle by make, color or license number, or a particular place where the vehicle would go. It was not even clear from the tip if the delivery was to or from the apartment. Other than the date, no specific time frame was given for the delivery. Police observed no suspicious activity, and one of the officers candidly admitted that they would have stopped anyone leaving the apartment. In sum, the information in the tip was too lacking “in both quantity and quality” to justify an investigatory stop.

(5) Anonymous Tips. An anonymous tip, if corroborated by other observations and supported by indicia of reliability, can create reasonable suspicion.

See, e.g., Alabama v. White, 496 U.S. 325 (1990). Montgomery police received an anonymous tip stating that defendant, carrying a brown briefcase filled with cocaine, would leave a specific unit of an apartment building and travel in her brown Plymouth station wagon, which had a broken taillight, to a specific motel. Police watched the apartment complex, and saw a brown Plymouth wagon with a broken taillight. They then watched defendant, empty-handed, exit the specified apartment, get into the car and drive directly toward the motel. Even though not every detail in the tip turned out to be totally correct, the partial corroboration by police alone provided reasonable suspicion for a stop.

See also State v. Huntley, 708 So.2d 1048 (La. 1998). An unidentified woman approached officers on routine patrol in the St. Bernard Housing Project (in New Orleans) and stated that a man named “Ronnie” was selling crack cocaine in the project that day. She added that he wore a black New Orleans Saints starter jacket. Soon after, the officers saw three men standing in the 1400 block of Milton Street, an area known for drug trafficking. One of the men, defendant, wore a black Saints jacket. When the men noticed the officers, they “appeared startled and they attempted to dis[perse].” The location of the men and their flight at the sight of the officers corroborated the unidentified woman’s tip, so that reasonable suspicion existed to stop defendant.

In State v. Gentras, 733 So.2d 113 (La. Ct. App. 5th Cir. 1999), Jefferson Parish police received an anonymous tip reporting drug activity in Room 23 of the Texas Motel on Airlane Highway. Officers staked out the room for 30 to 40 minutes and saw an unusually large number of people entering and leaving the room. This sufficiently corroborated the tip to establish reasonable suspicion to knock on the door and question the room’s occupants. When defendant opened the door, one officer looked inside the room and saw several rocks of crack cocaine on a plate protruding from underneath the bed. This established probable cause for arrest.

In State v. Boss, 887 So.2d 581 (La. Ct. App. 5th Cir. 2004), an anonymous caller alleged that defendant Kelly Boss was going to sell her wedding ring to her sister for $2,000, then use the money to obtain illegal drugs for her husband. The caller identified herself as a member of defendant’s family (by the time of the trial it was revealed that she was actually defendant’s sister), and described Kelly as a white female with brown hair, gave her approximate height and weight, and said she drove a gray Mercury Cougar. She stated that the ring transaction would take place at around 3:30 p.m. at the Whitney Bank on Jefferson Highway. A detective arranged surveillance at the bank. A gray Cougar driven by a white female pulled into the lot; a license plate check confirmed that it was registered to Kelly Boss. The driver met another woman in front of the bank; they engaged in a short conversation, then left in separate vehicles. The detective then followed defendant’s Cougar as it drove to a nearby neighborhood. The driver picked up a white male, dropped him off, circled the neighborhood for 5 minutes while he went inside a house, then picked him up again. Because this behavior was consistent with the predictions made in the tip, the detective had reasonable suspicion for a stop.

But see Florida v. J.L., 529 U.S. 266 (2000). An anonymous caller to Miami-Dade County police stated that a young black male dressed in a plaid shirt who was standing at a specified bus stop was carrying a gun. Officers arrived at the bus stop approximately six minutes later, and saw three black males, one of whom (defendant) was wearing a plaid shirt. Other than the tip, the officers had no reason to suspect any of the three of criminal activity. They saw no firearm, nor any threatening or unusual movements. However, the tip carried no indicia of reliability. It provided no predictive information, and, therefore, no means to test the caller’s credibility. The caller neither explained how he knew defendant had a gun nor supplied any basis for believing that he had “inside information” about defendant. Therefore, the officers lacked reasonable suspicion, so that their stop of defendant was illegal.

Compare with State v. Robertson, 721 So.2d 1268 (La. 1998). An anonymous call to the Bureau of Alcohol, Tobacco and Firearms hotline alleged that “Will,” who drove a dark green Pontiac Grand Am with darkly tinted windows, was involved in the illegal sale of drugs at the Magnolia Housing Development in New Orleans. The tip described Will as a short, very dark-complexioned black male, who parked his car in the 2800 block of Magnolia when he “wasn’t dropping off narcotics.” A BATF agent and a police officer drove to that block and saw the described car; soon after, they followed as defendant got in the car and drove to 6th Street. When defendant stopped, they approached him and asked his name; he replied, “William Robertson.” They detained defendant and brought in a drug dog to sniff his car; the dog found crack cocaine. The Louisiana Supreme Court found that this detention was not supported by reasonable suspicion. The anonymous tip contained no “predictive” information which would demonstrate “inside information” or a “special familiarity” with defendant’s affairs. In particular, the Court noted, the tip did not provide a specific time period when defendant would be engaged in illegal activity. Defendant no doubt also used his car for wholly innocent activities; therefore the assumption that he was transporting drugs in it at all times was too broad. The Court added that more extensive surveillance which revealed defendant engaging in activity typical of drug sales might have sufficiently corroborated the tip and established reasonable suspicion.

In State v. Atkins, 926 So.2d 591 (La. Ct. App. 5th Cir. 2006), Kenner police received an anonymous tip alleging that four black males were possibly selling drugs at the corner of 27th and Augusta Streets. The tipster described one of the males as wearing a red T-shirt and blue jeans, and another as wearing a black hat; no description was offered of the other two. An officer arrived at that intersection within one minute of the broadcast; however, there was no one there. Driving one block up, the officer did see four black males at the corner of 27th and Dawson Streets. One of the males wore a red T-shirt and jeans, but none wore a hat. In addition, no evidence of past narcotics activity in this area was introduced, and the officer observed no hand-to-hand transactions or drugs. Because the four men were not found at the alleged location, and were not dressed as described, the Court concluded that this tip failed to establish reasonable suspicion.

See also State v. Martinez, 874 So.2d 272 (La. Ct. App. 5th Cir. 2004). Following up on an anonymous tip reporting drug sales, police staked out an apartment in Metairie. In approximately 45 minutes, they saw five subjects enter the apartment for short visits, 2 to 5 minutes in length. Defendant was the sixth person to pay such a visit; after he left, officers followed and stopped him. The Court found this stop was not supported by reasonable suspicion. Police observed no hand-to-hand transaction. None of the previous visitors was stopped after leaving the residence and found to be in possession of drugs or paraphernalia, and none were known narcotics traffickers. There had been no prior reports of suspicious activity at this residence, and there was no evidence that this was a high-crime neighborhood. In short, there was no corroboration of the tip which could have established reasonable suspicion

(6) “Erratic” Driving. Driving in an erratic manner in and of itself justifies a stop. An officer does not violate the Fourth Amendment by stopping and questioning someone who just committed a traffic violation in the officer’s presence. Moreover, routine traffic infractions, even minor ones, can provide the requisite reasonable suspicion to stop a vehicle.

See, e.g., State v. Cortes, 84 So.3d 733 (La. Ct. App. 3 Cir. 2012) (stop justified when defendant was following too closely, only two to three car lengths behind another vehicle despite a wet roadway and heavy traffic); State v. Cooper, 2 So.3d 1172 (La. Ct. App. 2d Cir. 2009) (valid stop for broken taillight); State v. McVan, 744 So.2d 641 (La. Ct. App. 2d Cir. 1999) (reasonable suspicion for a stop when defendant was traveling 10 m.p.h. below the speed limit, and drifted from the fog line to the center line, back to the center of the lane, then back to the center line, even though he never left his lane of travel); State v. Kinchen, 71 So.3d 344 (La. Ct. App. 3d Cir. 2011) (reasonable suspicion when defendant travelling 57 mph in the left lane of Interstate 10 where the speed limit was 70 mph); State v. Wyatt, 775 So.2d 481 (La. Ct. App. 4th Cir. 2000) (stop justified to investigate possible infraction when car windows so darkly tinted it was impossible to see inside); State v. Robinson, 743 So.2d 814 (La. Ct. App. 4th Cir. 1999) (valid stop after defendant failed to signal before a turn); State v. Calvert, 811 So.2d 1081 (La. Ct. App. 5th Cir. 2002) (reasonable suspicion to stop when defendant crossed center lane on three separate occasions and fog line once within less than a mile); State v. Curtis, 738 So.2d 657 (La. Ct. App. 5th Cir. 1999) (reasonable suspicion for a stop when defendant’s vehicle lacked an inspection sticker); State v. Anderson, 732 So.2d 605 (La. Ct. App. 5th Cir. 1999) (valid stop when defendant was stopped at a green light, obstructing traffic).

Be aware that under the revised language of R.S. §32:295.1, a stop is justified solely to investigate a seat belt violation, if the officer has a clear, unobstructed view of the violation. State v. Hunt, 25 So.3d 746 (La. 2009). However, a vehicle may not be inspected or searched solely because of a seat belt violation.

Note: Drunk Drivers. Research by the National Highway Transportation Safety Administration has identified the following indicators of drunk driving, in descending order of probability that the driver is intoxicated [percentages indicate the chances out of 100 that a driver exhibiting the behavior is intoxicated]:

(i) Turning with a wide radius [65%]

(ii) Straddling the center or a lane marker [65%]

(iii) Appearing to be drunk (e.g. gripping the steering wheel tightly, driving with one’s face close to the windshield, slouching in the seat, drinking in the vehicle, or staring straight ahead with eyes fixed) [60%]

(iv) Almost striking an object or vehicle [60%]

(v) Weaving [60%]

(vi) Driving somewhere other than the designated roadway (e.g. on the shoulder or straight through a turn-only lane) [55%]

(vii) Swerving [55%]

(viii) Slow speed (10 m.p.h. or more below the speed limit) [50%]

(ix) Stopping in lane without cause [50%]

(x) Following too closely [50%]

(xi) Drifting [50%]

(xii) Tires on center or lane marker [45%]

(xiii) Braking erratically [45%]

(xiv) Driving into opposing or crossing traffic [45%]

(xv) Signaling inconsistent with driving actions [40%]

(xvi) Stopping inappropriately other than in lane [35%]

(xvii) Slow response to traffic signals [40%]

(xviii) Turning abruptly or illegally [35%]

(xix) Accelerating or decelerating rapidly [35%]

(xx) Headlights off at night [30%]

Of course, if more than one indicator is observed, it is even more likely that the driver is intoxicated (add 10% to the highest value among the indicators observed). Note that speeding is not an indicator of DWI; because of quicker judgment and reflexes, in some circumstances it may indicate sobriety. Once a stop is made, the officer should look for the following behaviors by the driver, as NHTSA has found them to be excellent predictors of DWI:

(i) Difficulty with vehicle controls;

(ii) Difficulty exiting vehicle;

(iii) Fumbling with license or registration;

(iv) Repeating questions or comments;

(v) Swaying, unsteadiness or balance problems;

(vi) Leaning on the vehicle (or other object);

(vii) Slurred speech;

(viii) Slowness in responding to questions, or asking officer to repeat questions;

(ix) Providing incorrect information or changing answers;

(x) Odor of alcohol.

A detention following a traffic violation must last no longer than is necessary to effectuate the purpose of the stop, i.e. to issue a citation or warning. Once an officer has determined that the driver has a valid license and the citation or ticket has been issued, the driver must be allowed to proceed on his or her way, without being subjected to further delay by police for additional questioning, unless the driver consents to such questioning or the officer discovers evidence establishing a reasonable suspicion of criminal activity unrelated to the initial traffic violation. State v. Lopez, 772 So.2d 90 (La. 2000); C.Cr.P. Art. 215.1(D).

In Lopez, supra, defendant was stopped for speeding along I-10 East, near Sulphur. During the stop, the officer noticed that defendant was “extremely nervous”—his hands were shaking and he would not make eye contact. He said he was traveling from Texas to Fort Butler, Georgia, to visit his sister and to look for work picking fruit. The officer then spoke to defendant’s wife, who was in the passenger seat. She said they were driving to Fort Valley, Georgia, and only planned to stay for a week; when asked about looking for farm work, she replied that it was not yet picking season. Because of defendant’s agitated demeanor and the conflicts between his and his wife’s stories, the officer had reasonable suspicion to expand the traffic stop by detaining the car a few more minutes until a drug-sniffing dog could be brought to the scene.

See also State v. Kalie, 699 So.2d 879 (La. 1997). Defendant’s car was stopped on Interstate 12 outside Baton Rouge for weaving between several lanes on a Monday night. Defendant was nervous, and she avoided eye contact with the state trooper. Her passenger was also nervous, as his hands were shaking violently. Defendant said she had driven from Birmingham to Houston to visit a sick friend on Saturday. However, as the trooper read the rental agreement for the car, he learned that it had been rented on Sunday (only the day before). After giving defendant a warning and telling her she was free to leave, the trooper then added that he did, however, have to detain her car. This detention was valid, because the nervousness of defendant and her passenger, combined with her obvious falsehood regarding the purpose of her trip, established reasonable suspicion of criminal activity beyond that which justified the initial stop.

Compare with State v. Dixon, 708 So.2d 506 (La. Ct. App. 2d Cir. 1998). Defendant was stopped for following another car too closely on Interstate 20. He seemed nervous throughout the stop. He and his passenger gave conflicting stories regarding their destination and how much time they would spend there (he said Tennessee for “a couple days,” she said Kentucky or Tennessee for “two weeks”). When the passenger opened her purse to retrieve the rental papers for the car, the trooper saw a “scratchpad that they use to filter the crack in the crack pipes” in her purse. After issuing a ticket, the trooper had reasonable suspicion to detain the couple further so he could ask for consent to search their car.

In State v. Duran, 693 So.2d 2 (La. Ct. App. 5th Cir. 1997), appeal dismissed, 705 So.2d 1087 (La. 1998), defendant was stopped along Interstate 10 for a lane change without signaling. Defendant had a New Mexico driver’s license; however, his car was registered in Texas to another person, and was only insured for 30 days. He claimed he was headed to New Orleans for 10 to 15 days; however, the state trooper saw only one set of clothes hanging in the car, hardly enough for a two-week trip. When asked where he was spending the night, defendant hesitated “quite a bit[,]” then said he would “just get a hotel room.” Defendant appeared nervous and seemed to be making up his responses on the spot. Given these circumstances, the trooper had reasonable suspicion to detain defendant even after he issued a ticket for the traffic violation.

(7) Drug Courier Profiles. Profiles of drug couriers are relied on by officers to identify potential suspects. Generally, a match to the profile alone does not create reasonable suspicion to detain the suspect. The officer must observe other conduct or circumstances that sufficiently heighten his suspicion. Often, undercover officers will survey airport or bus terminals for individuals matching a certain profile. Factors utilized in compiling this profile may include: (i) a journey that originated in a source city for narcotics, or a short round trip, with a brief stay in such a city; (ii) the suspect carrying a hard-sided suitcase; (iii) the suspect appearing nervous when questioned; (iv) tickets that were paid for in cash; (v) the suspect providing inconsistent or wavering answers to inquiries; (vi) furtive movements (e.g., glancing over one’s shoulder, not making eye contact, etc.). U.S. v. Sokolow, 490 U.S. 1 (1989).

See, e.g., State v. Bailey, 713 So.2d 588 (La. Ct. App. 5th Cir. 1998). Marie Jones (defendant’s accomplice turned State’s witness) flew into New Orleans International Airport from California, a source state. She had purchased her one-way ticket with cash. During a consensual interview, an officer asked to see Jones’ ticket. She initially withdrew a ticket from her purse, but then hurriedly replaced it and retrieved a second ticket from her coat pocket. The name on the ticket did not match the name on her identification. As the encounter progressed, Jones’s hands began to tremble and her breathing became labored. She gave three different stories as to why she was in New Orleans. The officer had reasonable suspicion to detain her luggage until a warrant could be obtained to search it.

Compare with U.S. v. Cooper, 43 F.3d 140 (5th Cir. 1995). An officer saw defendant enter a Greyhound bus station through a boarding gate (drug traffickers commonly enter this way in order to bypass the ticket counter, which is often under police surveillance). Defendant then rapidly scanned the area. The officer approached him and began a consensual conversation. He learned that defendant had bought his ticket with cash just hours before the bus was to depart, that he had bought a one-way ticket even though he was spending only one night in town, and that he had no identification. In addition, the officer noticed an unusual horizontal bulge between defendant’s crotch area and waistline (a common hiding place among drug traffickers, as many male officers are hesitant about carefully patting down this area). The officer had reasonable suspicion to detain defendant.

In a typical scenario, a suspect matching the profile is approached by officers and asked a few questions. Often, a threshold issue in such cases is the nature of the questioning. If the encounter is consensual, then no Fourth Amendment concerns arise. If, however, the officers’ suspicions are aroused and a more aggressive investigatory posture is assumed, the encounter may escalate into a Terry type detention, and the scope of the encounter must conform to constitutional guidelines. The method employed by investigating officers should be of the least intrusive means reasonably necessary to verify or dispel the officer’s suspicion in a short period of time. Although the initial stop may be justified, it may become so protracted, exceeding a time limit that the officer would reasonably need to confirm or dispel his or her suspicions about possible trafficking activity, that it becomes unreasonable. To pass constitutional muster, a detention not only must be justified at its inception, but also must be reasonably related in scope to the circumstances that justified it in the first instance.

If, and when, such an encounter progresses into a full-blown detention, another frequently adjudicated question involves the seizure of a suspect’s luggage, purse, handbag or other personal item. The general rule is that officers may effect a temporary seizure if they have reasonable suspicion that the luggage contains contraband. The seizure must be brief, and related in duration to dispelling any suspicion about what the luggage contains. U.S. v. Place, 462 U.S. 696 (1983). Frequently, the luggage is subjected to a sniff-test (by a dog trained to recognize, by smell, the presence of narcotics or other drugs) or officers try to obtain consent to search the luggage. In such cases, a distinction must be drawn between detaining and actually opening and searching a container. Although police may temporarily detain a container based upon reasonable suspicion, they generally may not open it without a warrant, or some recognized exception to the warrant requirement.

(8) Roadblocks and Checkpoints. Roadblocks and checkpoints are used to make temporary stops. Municipal, parish and state law enforcement divisions set up roadblocks and checkpoints for a variety of reasons: checking the validity of driver’s license and registration; determining if the vehicle meets safety inspection minimums; deciding if the car has the necessary municipal parking permit; etc. Used with increasing frequency are checkpoints employed to apprehend intoxicated drivers.

What is at issue in these scenarios? Checkpoints involve a constitutional detention, a seizure of a person, without any level of particular, individualized doubt, i.e., reasonable suspicion or probable cause. Since there is no focused suspicion on an individual, rather than assessing the existence or absence of probable cause or reasonable suspicion, when the use of a roadblock is challenged, courts will examine police conduct and the circumstances of the stop and determine if the checkpoint is a reasonable intrusion, and therefore justifiable, under the Fourth Amendment. In the context of sobriety checkpoints, this reasonableness determination involves an analysis of three factors: (i) the magnitude of a state’s interest in preventing accidents caused by intoxicated drivers; (ii) the extent to which the checkpoint advances that goal; and (iii) the measure of intrusion on an individual’s privacy, both objectively, as perceived by the reviewing court, and subjectively, as the motorist may perceive the intrusion.

The U.S. Supreme Court applied these factors to determine the constitutionality of a sobriety checkpoint in Michigan Dep’t of State Police v. Sitz, 496 U.S. 444 (1990). Here, Michigan implemented a program where checkpoints would be set up at predetermined sites along state roads. All drivers passing through would be stopped and checked for obvious signs of intoxication. If such indications were detected, the motorist would be taken out of the flow of traffic and an officer would check his or her license and registration. If warranted, the officer would conduct field sobriety tests. All other motorists would continue unimpeded after the initial screening. The check lasted 75 minutes, during which 126 vehicles passed through. The average delay was 25 seconds. Three motorists were detained on suspicion of intoxication, and two were arrested. The Court held that this checkpoint passed constitutional muster. Citing the aforementioned factors, the Court found that:

(i) Michigan had a substantial interest in eliminating drunken driving, noting that “no one can seriously dispute the magnitude of the drunken driving problem [or the] State’s interest in eradicating it.”

(ii) This checkpoint advanced the State’s interest in curbing the drunk driving problem, noting that the use of a permissible checkpoint is but one of many reasonable alternatives to remedying the problem, and “the choice among such reasonable alternatives remains with the governmental officials who have a unique understanding” of the problem and the resources available to combat it.

(iii) The intrusion, both objective and subjective, was slight, pointing out the brevity (25 seconds) of the average encounter. The Court also noted that any subjective intrusion, such as making a motorist fearful or annoyed, was diminished by the fact that motorists could plainly see all vehicles were being stopped.

However, in City of Indianapolis v. Edmond, 531 U.S. 32 (2000), the U.S. Supreme Court found that roadblocks and checkpoints conducted for the “primary purpose” of “uncover[ing] evidence of ordinary criminal wrongdoing” violate the Fourth Amendment. Roadblocks should be directed toward administrative purposes, such as ensuring highway safety (for example, by removing the “immediate, vehicle-bound threat” caused by drunk drivers) or, where appropriate, policing the Nation’s borders (by checking for illegal immigrants in areas reasonably close to the border); they must not be motivated by “the general interest in crime control.” Thus, so-called “drug checkpoints,” staffed with drug-sniffing dogs and conducted for the primary purpose of discovering and interdicting illegal narcotics, were unconstitutional. The Court did note that if exigent circumstances were present, an appropriately tailored roadblock whose primary purpose was crime-control would almost certainly be permitted (for example, to thwart an imminent terrorist attack or to catch a dangerous criminal likely to flee by a particular route). Of course, if police uncover evidence of criminal wrongdoing at a valid roadblock, they may seize the evidence and arrest its possessor.

Contrast with Illinois v. Lidster, 540 U.S. 419 (2004), where the Court upheld a highway checkpoint designed to obtain more information about a recent hit-and-run accident. The Court found that the primary purpose of this checkpoint was not to determine whether the motorists stopped had committed a crime, but to ask for their help as members of the public in providing information about a crime in all likelihood committed by others. The Court noted that because an information-seeking stop is brief and police do not ask questions designed to elicit self-incriminating information, such a stop is less likely to provoke anxiety or to prove intrusive than a stop to investigate criminal activity. In this case, the relevant public concern was grave - police were investigating a crime that resulted in a human death. Moreover, the checkpoint advanced this concern to a significant degree—it took place near the scene of the accident one week later at about the same time of night. It was reasonable to believe some of the drivers on the road at this time had also been in the area around the time of the accident (for example, workers leaving the night shift at a nearby industrial complex). Most importantly, the stops only minimally interfered with drivers. All vehicles were stopped systematically, and each stop lasted only a few seconds, during which time police requested information and distributed a flyer regarding the accident. Because the checkpoint was valid, defendant’s arrest for DWI based on observations made while he was stopped at the checkpoint was valid.

The Louisiana Supreme Court recently has ruled that the Louisiana state constitution does not prohibit the use of checkpoints and roadblocks, as long as certain conditions are met. State v, Jackson, 764 So.2d 64 (La. 2000). In evaluating whether a given checkpoint satisfies the state constitution, Jackson set out four guidelines a court should consider the following:

• whether the location, time, and duration of the checkpoint, and other regulations for the operation of the checkpoint (preferably in written form) were established by supervisory personnel rather than officers in the field;

• whether advance warning (signs, flares, etc.) was given to approaching motorists;

• whether motorists were detained for a minimal length of time; and

• whether systematic, nonrandom criteria were used to decide which motorists were stopped.

(9) “Pretext” Stops. Pretext stop cases typically involve officers who have a hunch that the driver or passenger of a car is committing a given crime, e.g., possession of narcotics. However, nothing they have observed rises to the level of reasonable suspicion necessary to stop the car. The police then observe the motorist commit a minor traffic violation, and use this infraction, “the claimed pretext,” to stop the vehicle and pursue a more intrusive line of investigation. In the adjudicated cases, the pretext stop search typically leads to the discovery of contraband wholly unrelated to the reason for the stop. In Whren v. U.S., 517 U.S. 806 (1996), the U.S. Supreme Court held that “Ulterior motives do not invalidate police conduct that is justified on the basis of probable cause to believe a violation of the law has occurred.” The true motivating factor behind the stop is irrelevant. As long as there is probable cause to believe the rules of the road have been violated, a detention under such circumstances is lawful. A suspect may not claim that he or she was illegally detained merely because an officer had a hunch that a different, more serious crime was being committed, although the officer lacked proof for that proposition and intended to find evidence of that crime during the stop. If there is an objectively valid reason for the stop, even one involving a minor traffic infraction, subjective intentions are irrelevant.

For example, in State v. Thomas, 764 So.2d 1104 (La. Ct. App. 4th Cir. 2000), a stop was justified after defendant failed to completely stop at a stop sign, even if the “real” reason the officers made the stop was to investigate a tip regarding defendant’s drug activity, and even though a citation was not issued.

In Whren, supra, the Court did note that a stop motivated by an intent to single out members of a suspect class, such as race, would, however, be impermissible.

The Whren standard applies to arrests as well as investigatory stops—an arrest is valid as long as there was objective probable cause, even if the officer had a different subjective motivation for making the arrest. Arkansas v. Sullivan, 532 U.S. 769 (2001) (arrest for driving without registration or proof of insurance and carrying a weapon valid when supported by probable cause, even if the officer’s “true” purpose for making the arrest was to search defendant’s car for drugs). An arrest is valid even if the criminal offense for which probable cause actually exists is not “closely related” to the offense stated by the officer at the time of arrest. Devenpeck v. Alford, 543 U.S. 146 (2004).

2. Search Incident to a Detention. During an investigatory detention, an officer may come to reasonably believe that the persons with whom he is dealing may be armed and presently dangerous, and where nothing in the encounter serves to dispel his reasonable fear for his own or another’s safety, he is entitled to conduct a carefully limited search of the outer clothing to discover weapons which might be used to assault him. Terry v. Ohio, 392 U.S. 1 (1968). Reasonable suspicion for a detention does not automatically give an officer the authority to conduct a pat-down; the officer must also reasonably believe that his safety, or the safety of others, is in danger, based on specific, articulable facts. State v. Sims, 851 So.2d 1039 (La. 2003).

See, e.g., State v. Evans, 388 So.2d 774 (La. 1980). Officers had lawfully detained the defendant because his clothing and his physical characteristics matched those of an armed robber who had been described to them. As the officers approached the defendant from behind and informed him that they were police, he looked over his shoulder and reached towards his pocket. The officers frisked him. The defendant’s action in reaching towards his pocket gave the officers reasonable cause to believe that he was armed. Thus, the officers were justified in frisking him.

Compare with State v. Craft, 870 So.2d 359 (La. Ct. App. 4th Cir. 2004). Two New Orleans officers approached a car after smelling an aroma of marijuana and seeing a cloud of smoke coming from the front passenger window. The officers ordered all the occupants, including defendant, out of the car. As defendant was exiting the vehicle, he reached behind his back as if “stuffing” something into his pants; one of the officers saw this and believed defendant “was trying to conceal some type of object or perhaps a weapon.” The officer had reasonable suspicion for a pat-down.

See also State v. Marzett, 40 So.3d 1204 (La. Ct. App. 4th Cir. 2010). Two New Orleans officers were working a paid detail at the Guste Housing Project, a property posted with “No Trespassing” signs. They saw defendant approaching the housing project. Although both had worked the same detail for over a year, neither officer recognized defendant, so they decided to initiate a consensual encounter with him. During the ensuing conversation, defendant appeared nervous, sweating profusely. He also kept putting his hands in his pockets. The officers asked him to remove them, but defendant failed to comply. Because defendant’s conduct gave rise to a reasonable suspicion that he might be carrying a concealed weapon, the officers conducted a lawful pat-down.

In State v. Brumfield, 745 So.2d 214 (La. Ct. App. 1st Cir. 1999), two Houma officers saw defendant walking down the street in a high-crime area at around 3:45 a.m. On of them recognized defendant as a suspect in an armed robbery one week earlier. When the officers approached defendant and asked to speak with him, he refused and began to back away. Given the late hour, the character of the surrounding neighborhood, the nature of the crime under investigation, and defendant’s evasive behavior, a frisk was justified.

Compare with State v. Stewart, 721 So.2d 925 (La. Ct. App. 1st Cir. 1998). At about 1:00 a.m., a Baton Rouge officer received a radio dispatch regarding a possible burglary in progress at 2321 Gordon Street. He arrived at the 2300 block within three minutes. While scanning the area, he saw two men on a bicycle emerge from behind a residence one or two houses down from the victimized address. One of the men, defendant, was wearing a jacket which could easily have concealed a weapon. (In fact, he had a .22 pistol in his pocket, as the officer would soon learn.) Defendant refused to place his hands on the officer’s car as ordered and instead placed his hands in his pockets, then began moving around, walking backwards, and asking questions—all signs of nervousness. The officer reasonably believed that defendant might be armed, so that a pat-down was legal. (Of course, when the officer felt the gun, he lawfully seized it.)

In State v. Cowart, 862 So.2d 225 (La. Ct. App. 5th Cir. 2003), defendant was stopped for an expired inspection sticker by a lone deputy. By the time the deputy approached defendant’s car, defendant had already gotten out and was standing with his hands clenched tightly at his waist. He paced back and forth between the car and the curb, keeping his hands cupped at waist level. When asked, he said he had no driver’s license or other identification. Under these circumstances, the deputy reasonably feared for his safety and was justified in frisking defendant.

See also State v. Dumas, 786 So.2d 80 (La. 2001). Shreveport officers stopped defendant for walking in a roadway in violation of city ordinances. One of the officers was quite familiar with defendant, having arrested him on at least four prior occasions. In one of those incidents, defendant had emerged from a stolen vehicle in the company of an individual wanted for armed robbery; a .357 pistol had been found between the front seats of the car, accessible to both men. During another encounter, the officer questioned defendant about the theft of some missing dogs (which defendant was suspected of shooting); at that time defendant told the officer, “You just don’t know how crazy I am.” Moreover, the officer knew that defendant was currently on probation for burglary, and the stop occurred in the crime-riddled Highland/Stone Hill area. Even though both officers later testified that they were not “scared” when confronting defendant, his history and the surrounding circumstances made a pat-down search objectively reasonable.

In State v. Drake, 733 So.2d 33 (La. Ct. App. 2d Cir. 1999), defendant and Alfonso Brown were pulled over in Ruston for speeding (defendant was the passenger, Brown was the driver). Brown immediately exited his vehicle following the stop, and kept trying to step closer to the officer, forcing the officer to step back several times in order to maintain what he considered a “safe distance.” Brown had no driver’s license, and was wearing a bulky coat that would easily have concealed a weapon. He claimed he was going to a funeral, but could not tell the officer the name of the deceased. He also claimed that the car was his uncle’s, but could give no information about the man. The officer had reasonable suspicion to frisk defendant.

In State v. Herbert, 669 So.2d 499 (La. Ct. App. 4th Cir. 1996), a New Orleans officer lawfully detained defendant because he matched the description given by an anonymous caller of a man engaged in suspicious activity at the corner of Thalia and Broad Streets, an area known for a “significant amount of shootings and drug activity[.]” After the officer noticed a bulge in defendant’s front pocket, he was justified in frisking him.

But see State v. Francis, 60 So.3d 703 (La. Ct. App. 4th Cir. 2011). Late at night, two New Orleans officers were doing a proactive patrol near the Iberville Housing Project downtown, an area with a reputation for criminal activity. They observed defendant pacing on a sidewalk in front of a building housing a clinic and a security company—both of which were closed at that hour. While the Court found that the officers had reasonable suspicion to stop and question defendant, it also held that the officers did not have sufficient reasonable suspicion to pat him down. They had received no tips indicating defendant might be armed. Defendant was not nervous or fidgety. Although defendant had his hand in his pocket when approached, he immediately complied with an order to remove it, and showed the officers all he was carrying was a lighter. Moreover, one of the officers admitted on cross-examination at trial that it was his “standard procedure to pat a person down before speaking to him during a pedestrian check at night and in the dark.” The Court noted that “such a policy, although it may be efficient, is not constitutional.” Because the pat-down was not based on facts specific to defendant indicating that defendant might be armed, it was unlawful, and evidence found on defendant’s person was suppressed.

A pat-down search is generally allowed following an investigatory stop related to drug activities, because “drug traffickers and users have a violent lifestyle, which is exhibited by the criminal element who are generally armed due to the nature of their illicit business.” State v. Lipscomb, 770 So.2d 29 (La. Ct. App. 4th Cir. 2000).

See State v. Bellow, 982 So.2d 826 (La. Ct. App. 5th Cir. 2008). Kenner police received an anonymous tip that a man was selling methamphetamine at a specific bar, Dago’s Cantina. Two undercover agents went to the bar and observed defendant going out to his car numerous times and then entering the bathroom with different people, behavior that led the agents to believe he was involved in narcotic activity. Defendant later left the bar and drove off. A uniformed officer who had been informed of his conduct stopped defendant for not wearing a seatbelt, changing lanes without signaling, and a faulty license plate light. During the stop, defendant “was nervous, fidgety, and picked at sores on his face”—the officer recognized the sores and the fidgety behavior as signs of amphetamine use. These observations clearly warranted reasonable suspicion that defendant was involved with narcotics and could be dangerous—therefore, a pat-down of defendant was lawful.

Compare with State v. Brown, 32 So.3d 939 (La Ct. App. 4th Cir. 2010), where police were justified in patting down the occupants of a vehicle after stopping the car based on a tip from a reliable confidential informant that it was transporting crack cocaine.

The scope of the search must be strictly limited, so that the officer seeks only items that could be used to harm him or her.

See State v. Gresham, 712 So.2d 946 (La. Ct. App. 5th Cir. 1998). While frisking a suspected armed robber, an officer lawfully removed a roll of quarters and a roll of pennies found in his pocket; the officer felt “something hard” and reasonably believed that the object could have been a small weapon.

Compare with State v. McGee, 752 So.2d 930 (La. Ct. App. 4th Cir. 1999). Defendant was stopped and frisked following his involvement in an apparent drug transaction. During the pat-down, defendant took one of his hands off the patrol car and reached into his pocket. The officer was entitled then to grab and open defendant’s hand, because he reasonably believed defendant had retrieved a weapon. (Instead, the officer found a rock of cocaine, which was lawfully seized.)

Because weapons such as knives and razors can be concealed inside a clenched fist, an officer may order a suspect to open his fist during a pat-down. State v. Sylvester, 826 So.2d 1106 (La. 2002).

But see State v. James, 795 So.2d 1146 (La. 2000) (officer exceeded scope of valid frisk by opening a film canister he removed from defendant’s pocket); State v. Sheehan, 767 So.2d 1 (La. 1999) (seizure and search of a cigarette pack from defendant’s pocket—which led to the unfolding of a crumpled piece of cellophane and the discovery of a rock of crack—exceeded the scope of a lawful frisk); State v. Bohn, 668 So.2d 756 (La. Ct. App. 1 Cir 1996) (officer exceeded scope of pat-down search for weapons when he asked the defendant to empty his pockets); State v. Whitehead, 980 So.2d 243 (La. Ct. App. 2d Cir. 2008) (officer exceeded scope of valid Terry search when he put his hand in and shined a flashlight into defendant’s pocket before patting down the exterior of the pocket); State v. Handy, 52 So.3d 1012 (La. Ct. App. 3d Cir. 2010) (peering into the back of defendant’s pants with a flashlight exceeded the scope of a pat-down); State v. Malveaux, 854 So.2d 464 (3d Cir. 2003) (although officer was authorized to conduct a pat-down when defendant reached toward his pocket as the officer tried to subdue him, the officer exceeded the scope of this justification by reaching into defendant’s pocket); State v. Isidore, 789 So.2d 79 (La. Ct. App. 4th Cir. 2001) (officer exceeded scope of a pat-down by removing baseball cap from defendant’s head and shaking it; a gun or knife of any appreciable size could have been detected by frisking the exterior of the cap, while a smaller item, such as a razor blade or fishhook, no longer posed a danger once the cap was removed—the officer simply could have placed it on the vehicle or somewhere else out of reach until the stop concluded); State v. Thornton, 621 So.2d 173 (La. App 4th Cir. 1993) (after observing defendant exchange currency for a packet in an area known for drug trafficking, officers illegally went beyond the scope of a legal frisk when, during the frisk, they seized the packet and opened it).

If a weapon is found, the officer may seize the item, and retain it, if its possession is unlawful. If the officer determines that the suspect is not armed, the purpose of the frisk is satisfied and the probing can proceed no further. However, if in the frisking procedure an object is detected, in a pocket or under clothing, that is clearly not a weapon, but rather, and just as obviously, contraband, the item may be seized. The rule here is that officers conducting a Terry frisk are entitled to seize any items whose contour, shape or mass make its identity immediately apparent as contraband. The officer must be able to instantly tell the item is contraband, without resorting to further manipulation of the item. This corollary is sometimes called the “plain feel” doctrine. Minnesota v. Dickerson, 508 U.S. 366 (1993).

Minnesota v. Dickerson, supra, set out the three requirements for “plain feel.” First, the officer must have some independent constitutional justification for placing his or her hands on the person. Second, the officer must have lawful reason to touch the area in question, i.e., reasonable suspicion of finding a weapon there. Third, upon touching the area, the officer must, through the process of touching, garner probable cause to believe the object that he or she is touching constitutes evidence of crime, or contraband. The probable cause must be reasonably contemporaneous with the initial touching. Any evidence obtained as a result of an illegal pat-down or frisk is inadmissible under the “Exclusionary Rule.”

See, e.g., State v. Wilson, 775 So.2d 1051 (La. 2000). A New Orleans officer was patrolling the Iberville Housing Project shortly after midnight when he saw defendant apparently trying to purchase cocaine. He patted defendant down and, through defendant’s thin nylon jacket, felt “what appeared to be a bag of small rock-like objects.” Based on his 20 years of field experience, the officer immediately recognized this as rock cocaine packaged for retail sale on the streets. Thus, he lawfully seized the cocaine.

Compare with State v. Craft, supra. While patting defendant down, the officer “felt a loose, hard, rock-like object apparently packaged in plastic on the left side of his leg, closer to his crotch, near his buttocks[.]” The officer knew dealers commonly hide their drugs in their crotch, and was certain this was crack cocaine. He made a valid seizure of the object (which did prove to be crack) under the plain feel doctrine.

In U.S. v. Campbell, 178 F.2d 345 (5th Cir. 1999), officers saw defendant, a suspect in a bank robbery the day before, leaving a residence in a high-crime area, headed toward the apparent getaway car. They had good reason to think he was armed, and were justified in frisking him. During this pat-down, the searching officer felt a “large bulge” in defendant’s right front pants pocket, that he reasonably feared might be “some type of weapon[.]” He therefore lawfully removed a large was of cash (over $1,400), a gold jewelry box, and some change from defendant’s pocket.

In State v. Willis, 728 So.2d 493 (La. Ct. App. 2d Cir. 1999), three Shreveport officers were patrolling the area known as “The Bottoms,” when they saw four men standing in front of a vacant home. When the officers stopped, one of the men, defendant, walked away from the scene quickly, ducking into an alley between two houses. When one of the officers followed him, effectively “boxing” him in, defendant turned around to face the officer. Officer had reasonable suspicion to frisk defendant. He felt two cylindrical objects in defendant’s pocket, each three to four inches long. Due to his prior experience, officer immediately recognized these as crack pipes, and was justified in seizing this contraband.

Similarly, in State v. Littles, 742 So.2d 735 (La. Ct. App. 4th Cir. 1999), two New Orleans officers on patrol in the lower 9th Ward observed a car parked partially in the street in front of 829 Lizardi Street, a known crack house. Defendant was leaning in the driver’s side window, talking with the driver. He exchanged an unknown object for what looked like currency. The officers had reasonable suspicion for a stop. In addition, given the high-crime character of the area and the nature of the transaction they had just seen, a pat-down was also justified. The frisking officer felt an object in defendant’s pocket that he “immediately believed was consistent with crack cocaine, through [his, the officer’s] experience.” The contour of the object made its identity readily apparent. Thus, the crack was lawfully seized.

In U.S. v. Majors, 328 F.3d 791 (5th Cir. 2003), an officer felt a large bulge in the left pocket of defendant’s baggy shorts during a pat-down. It was “bigger than a softball” and “in between hard and soft.” The officer could not tell if there was a weapon within the bulge, and was justified in emptying the pocket (he lawfully seized what turned out to be a large bag with several smaller bags of cocaine).

But see State v. Johnson, 748 So.2d 31 (La. Ct. App. 2d Cir. 1999). While frisking defendant, an officer felt an object in his pants pocket; he removed what turned out to be two folded one-dollar bills. When the officer unfolded the bills, he discovered crack cocaine. At the suppression hearing, the officer testified that, “I felt something but I couldn’t determine what it was.” The Court noted that although the officer asserted that this unknown object “could have been” a weapon, “he failed to articulate any physical properties of the item that would serve as a basis for such speculation.” Nor was any evidence presented showing that folded dollar-bills are readily identifiable as contraband. Therefore, this was not a valid plain feel seizure, and the crack was suppressed.

Compare with State v. Boyer, 967 So. 2d 458 (La. 2008), where an officer’s seizure of two small, round charcoal filters used for smoking crack was not a valid plain feel seizure—the officer later admitted he could “not exactly” tell what the objects were before he removed them, but knew they could not be a weapon. Therefore, it was not “immediately apparent” that the filters were contraband.

See also State v. James, supra, where cocaine found inside a film canister in defendant’s pocket was not validly seized when the canister itself was not contraband and the officer had to shake it to determine that it held cocaine rather than film.

In State v. Lipscomb, supra, an officer felt a “cylinder-like item” in defendant’s pocket during a pat-down. However, because he had to remove the item before recognizing it as a crack pipe, there was no valid seizure.

The safety concerns that underlie the Terry exception have relevance not only to detentions on the street or in a public place, but also to the detention of automobile drivers and passengers as well. The U.S. Supreme Court has noted that “roadside encounters between police and suspects are especially hazardous, and danger may arise from the possible presence of weapons in the area surrounding a suspect.” Thus, the search of the passenger compartment of an automobile, limited to those areas in which a weapon may be placed or hidden, is permissible if the police officer possesses a reasonable belief based on specific and articulable facts which, taken together with the rational inferences from those facts, reasonably warrant the officer to believe that the suspect is dangerous and may gain immediate control of a weapon. Michigan v. Long, 463 U.S. 1032 (1983). The search must be limited in scope to the area that the suspect can reach easily, sometimes called the “zone within the wingspan” or “grabbable area.”

For example, in State v. Wilder, 983 So.2d 124 (La. Ct. App. 5th Cir. 2008), two Gretna officers stopped defendant’s vehicle for a defective license plate light. As one of the officers approached the car, he could see into the passenger compartment. He observed defendant shoving something underneath the center console. Because the officer knew the console to be “a really common compartment where weapons have been stored[,]” the officer searched it for firearms; instead, he found a bag of cocaine rocks. Because of defendant’s furtive actions, the officer was justified in making this protective search, and the cocaine was lawfully seized.

In State v. Heard, 70 So.3d 811 (La. Ct. App. 2d Cir. 2011), two officers stopped defendant because the music from his car stereo was too loud. The stop took place near Freddie and Caldwell Streets in Shreveport, a high-crime area where patrols had recently been increased as a result of gun violence. After the officers activated the lights on their patrol car, defendant made sudden movements between the driver’s door and the center console of his car, as if moving something from one area to the other. During the stop, when the officers asked defendant to step out of his car, they saw a large amount of cash in the side pocket of the driver’s door. Under the totality of the circumstances, the officers had reasonable suspicion for a Long search, and were justified in seizing a Bryco .380 semiautomatic firearm found in the center console.

See also State v. O’Neal, 7 So.3d 182 (La. Ct. App. 2d Cir. 2009). A Shreveport officer stopped defendant for speeding at around 3:00 a.m. near the corner of Lakeshore and Hearne, a high-crime area. As the officer approached the car, defendant appeared to conceal something under his leg. As the officer questioned defendant, he appeared nervous, and the officer saw an “RSC” tattoo on defendant’s hand that he knew indicated membership in the Rolling 60 Crips gang. The officer asked defendant to step out of the car, and when he did so, the officer saw a broken gun magazine on the seat. Given the late hour, dangerous neighborhood, and defendant’s apparent gang affiliation, the discovery of the magazine gave the officer reasonable suspicion to sweep the passenger compartment. A gun found under the driver’s seat was lawfully seized.

For safety reasons, following a lawful stop an officer may, as a matter of course, order the driver and any passengers to step out of the vehicle. Pennsylvania v. Mimms, 434 U.S. 106 (1977); Maryland v. Wilson, 519 U.S. 408 (1997); State v. Hunt, 25 So.3d 746 (La. 2009). In addition, the Louisiana Supreme Court had upheld an officer opening a car’s door during a stop, finding this was no more of an intrusion than ordering an occupant out. State v. Cure, 2012 La. LEXIS 1953 (La. 2012). Similarly, an officer may order a passenger in a vehicle to remove his hands from his pockets during an investigatory stop. State v. Jackson, 892 So.2d 71 (La. Ct. App. 5th Cir. 2004). An officer may also pat-down a driver or passenger during a traffic stop if there is reasonable suspicion to believe they may be armed and dangerous. Arizona v. Johnson, 555 U.S. 323 (2009).

3. Reasonable Suspicion and Probable Cause. The facts and observations divulged during an investigatory detention may lead to “probable cause” to arrest the person detained. However, the officer must possess facts sufficient to support crossing the threshold between mere reasonable suspicion to detain and question, and full probable cause to arrest, before the latter action may be taken. If the investigating officer does not yet possess facts sufficient to create probable cause to believe the detainee has committed a crime, yet restrains the liberty of the detainee in a manner consistent with a formal arrest, the detention, even if initially lawful, becomes illegal. For example, transporting a suspect involuntarily to a stationhouse for further questioning without probable cause to link him with a crime violates the detainee’s Fourth Amendment rights. This more intrusive step in the investigatory process requires probable cause and cannot be justified on reasonable suspicion alone. Courts look to the extent of the restriction on an individual’s freedom and movement, to determine if the restraint is more consistent with a detention, or a full-blown arrest. For example, although the use of handcuffs on a suspect is a hallmark of a formal arrest and is generally considered a watershed, where a temporary detention becomes an arrest, a suspect nonetheless may be handcuffed or similarly restrained during a temporary detention, if the circumstances warrant. State v. Jones, 78 So.3d 274 (La. Ct. App. 5th Cir. 2011).

One of the most common pitfalls in the area of reasonable suspicions and probable cause is the timing of an officer’s arrest. In his or her zeal, an officer frequently acts prematurely and, as a result, nullifies what might have been a valid arrest. Thus, an officer may have grounds to approach an individual to question him or her and may even have reason to stop a person in order to obtain information. Certain officers, based on a “hunch” or a “gut feeling” that the individual is “dirty,” will search or arrest the individual before they legally have grounds to do so. Many officers feel that the results of the search will justify the police activity. However, the courts have made it quite clear that a bad arrest or a bad search cannot be salvaged or corrected by what the officer recovers from the suspect.

Therefore an officer must proceed with care when approaching an individual on the street or in a car. The officer may only intrude upon the individual’s privacy to the extent permitted. The officer can only act in relation to the information he or she possesses at that time. If the information he or she possesses does not constitute probable cause to arrest, the officer must not act prematurely and cannot take the person into custody. A law enforcement officer should proceed with questioning, surveillance, or other appropriate police work that can culminate in probable cause.

4. Detention and Seizure of Property. Persons and vehicles are not the only potential subjects of a temporary detention. Officers may temporarily seize and detain items of personal property when they possess a reasonable suspicion that the property is connected with criminal activity. The detention must last no longer than reasonably necessary for the purpose of determining if the item is in fact linked to a criminal endeavor. If a brief investigation reveals that it is not, then the property should be returned to the owner. The Fourth Amendment protects property as well as privacy. Soldal v. Cook Co., 506 U.S. 538 (1992). Therefore, similar to the seizure of an individual, “seizures of property are subject to Fourth Amendment scrutiny.” Soldal, supra. This is true even when no search within the meaning of the Amendment has taken place.

Property is detained most often when the police wish to detain luggage or a package to search it for drugs. Often there is a slight delay to obtain a drug-sniffing dog. Items also may be held to search for weapons, explosive material or other contraband. Although in many cases the police will not need full probable cause for the detention of the property, in all cases the police will need some type of objective justification.

A detention of property may be deemed more reasonable if the police allow the owner of the object to leave. The police should then arrange a way to get the detained item back to that individual if their suspicions turn out to be baseless.

A “seizure” of property occurs when “there is some meaningful interference with an individual’s possessory interests in that property.” U.S. v. Jacobsen, 466 U.S. 109 (1984).

Note: In U.S. v. Bond, 529 U.S. 334 (2000), the U.S. Supreme Court held that warrantless “squeezing” or other physical manipulation by police of luggage in the overhead compartment of a vehicle or other publicly accessible space—as opposed to mere visual inspection—violates the Fourth Amendment. Although passengers must expect some “casual contact” with their bags by other passengers, they also have a reasonable expectation that their privacy will not be invaded by the other passengers feeling their bags in an exploratory manner.

D. Exclusionary Rule

1. Judicially Created. The exclusionary rule is a judicially created doctrine designed to protect those rights embodied in the Fourth Amendment. Mapp v. Ohio, 367 U.S. 643 (1961).

2. Application. The exclusionary rule is applicable only to constitutional violations by governmental actors. A violation of privacy by an individual who is not an agent of the government is not a constitutional violation; therefore, the exclusionary rule will not apply to such intrusions. See U.S. v. Jacobsen, 466 U.S. 109 (1984).

3. Purpose. The federal exclusionary rule serves as a deterrent to unlawful police conduct. U.S. v. Leon, 468 U.S. 897 (1984).

E. Probable Cause

1. In General. In a pre-trial, investigatory context, probable cause is the highest constitutional degree of suspicion (in a trial, or guilt phase context, the “beyond a reasonable doubt” standard would be an even higher level of skepticism, bordering on certainty of guilt). Probable cause does not mean that the arrestee actually committed the suspected crime, or that the officer possesses enough proof to convict the suspect at a trial, or even that the arrestee will go to trial for the alleged offense. It does mean that at the time of the arrest, a prudent, objective person, in the position of the officer, taking into account his or her experience, knowledge, and observations, would reasonably believe that a crime has been or is being committed. When probable cause determinations, whether made by a magistrate or an officer in the field, are challenged, the outcome will often depend on the presence or absence of one seemingly insignificant factor. As with factors used in a reasonable suspicion analysis, when an isolated factor is viewed alone, it may seem trivial. When analyzed with all of the other circumstances surrounding the arrest, it may lead a reviewing court to conclude the conduct was reasonable, and that the challenged arrest was based on probable cause.

In a warrantless arrest situation a police officer will be making the initial probable cause determination. Since probable cause is a somewhat nebulous concept, courts have tried to provide guidance. The U.S. Supreme Court has stated that “[i]n determining probable cause, evidence required to establish guilt is not necessary, but on the other hand, good faith on the part of the arresting officers is not enough, and probable cause exists if the facts and circumstances known to the officer warrant a prudent man in believing that the offense has been committed.” Henry v. U.S., 361 U.S. 98 (1959).

2. Legal Definition. “Probable cause” (sometimes called “reasonable cause”) is a standard of proof greater than that of reasonable suspicion needed for a detention. It does not rise to the level of proof needed to obtain a conviction. Probable cause to arrest may exist (as determined later by a reviewing court) even if the arresting officer subjectively did not believe he had sufficient facts to constitute probable cause, as long as the objective standard is met. An arrest may be effectuated pursuant to a validly executed warrant, or without, provided probable cause exists.

The highest (most invasive) level of contact a law enforcement officer may have with a citizen is “probable cause to arrest.” An officer may make a warrantless arrest if he or she has probable cause. Probable cause is the officer’s knowledge of facts and circumstances based on reasonable, trustworthy information sufficient to warrant a person of average caution to believe that the suspect has committed an offense. State v. Wells, 45 So.3d 577 (La. 2010).

“Probable cause” means that an officer need not have information which excludes every conceivable possibility of innocence. Probable cause depends upon probabilities, not certainties. Thus, it must appear to the officer that it is at least more probable than not that a crime has taken place, and that the one arrested is its perpetrator. Conduct equally compatible with guilt or innocence will not constitute probable cause.

The subsequent determination of the guilt or innocence of the person arrested does not determine the legality of the arrest. Michigan v. DeFillippo, 443 U.S. 31 (1979).

Because probable cause depends on the facts of each case, probable cause may or may not be found in certain instances.

3. Cautions to Observe (Warrantless Arrest). As every officer knows, our society is overrun with drugs. Many people rely on the police to fight this “war” against drug activity. The police officer must resist the temptation to use whatever means possible in fighting this “war.” Courts will not tolerate a violation of constitutional rights merely because it occurs in the fight against drugs.

Thus, while an exchange of money for a glassine envelope, tinfoil packet or small vial with white powder will constitute probable cause for an arrest in most cases, not every exchange will permit an arrest. An officer may feel that if he or she sees an exchange for any object, the courts will back him or her up should he or she make an arrest. This is not so. An officer must still have reason to believe that he or she is observing a sale of drugs. Should the officer observe an exchange of an object he or she cannot see, the officer should not move in to make an arrest, unless there are other factors that make it probable that drugs are being transferred.

The officer cannot use the “high-crime area” factor as a crutch to make the arrest. Most geographical areas today can be considered high-crime areas, and that fact, in and of itself, will not turn an improper arrest for drugs into a valid arrest. An officer may feel that he or she knows from past experience that the individual has no other reason to be in this area than to buy or sell drugs. However, that fact by itself will not be enough probable cause to justify an arrest.

4. Identification of Suspect Required. An officer must be sure that the description of a suspect is sufficiently detailed before he or she can effectuate an arrest. If the description is too vague or general, the officer should refrain from making the mistake of arresting the suspect prematurely. Instead he or she should ask the suspect certain questions or keep the suspect under surveillance. Obviously, if those procedures are not practical, the officer should use common sense and take reasonable steps to keep the suspect under observation.

The victim is the best source of identification of a suspect. The courts will assume that the victim is reliable and obviously knows what he or she is talking about. Unless a police officer has reason not to believe a victim (i.e., if he or she exhibits emotional or mental problems), the officer can rely on the victim for sufficient identification and probable cause to make an arrest, without having to verify the information.

See, e.g., State v. White, 674 So.2d 1018 (La. Ct. App. 2d Cir. 1996). A female who had been assaulted notified the police with a physical description of her assailant and the make, model, color, and license plate number of the assailant’s car. The officers had probable cause to arrest the defendant after determining that he and the car matched the victim’s description of the assailant, car, and license plate.

Compare with State v. Narcisse, 791 So.2d 149 (La. Ct. App. 5th Cir. 2001). A deputy responded to a burglary complaint. The victim stated that her apartment had been burglarized by two men—“Boo” and “Tom”— who were now in a brown car around the corner of the apartment complex. She rode with the deputy and pointed out the car. The deputy began knocking on apartment doors in the vicinity of the car. Defendant came outside when he heard the knocking. When asked who owned the car, he said that he did. The deputy asked if he was “Boo” and he replied in the affirmative. The deputy then had probable cause to arrest.

A police officer can also rely on a citizen who is not the victim of a crime, to provide information which will constitute probable cause to make an arrest. While the courts have also found this type of citizen to be trustworthy, an officer must still verify that the citizen knows what he or she is talking about. This is known as the citizen’s “basis of knowledge.”

Occasionally a victim will tell a police officer that he or she is not absolutely certain of an identification or that a person only looks like the perpetrator of the crime. This information is usually insufficient to provide an officer with probable cause. However, probable cause will exist if the victim picks out a suspect’s photograph.

5. Informants. When a police officer relies upon a confidential informant for information, there are certain points that the officer must keep in mind. Before the courts will find probable cause based on the informant’s information, the officer must be sure that the tip is reliable. Two important components of this determination include both the informant’s “credibility” and “basis of knowledge.”

In order to establish an informant’s “credibility,” an officer should determine the following: (i) whether the informant came forward in the past with accurate information; (ii) whether the informant is making a declaration against his or her penal interest; (iii) whether the officer can confirm details of the informant’s story; (iv) whether the informant is an ordinary citizen who provides information solely to help solve a crime or prevent a future crime.

In order to establish an informant’s “basis of knowledge,” the officer must consider the following: (i) whether the informant spoke from personal knowledge; (ii) whether the officer observed conduct directly involving the criminal activity about which the informant gave information.

If, under the totality of the circumstances—including the informant’s “credibility” and “basis of knowledge”—the reliability of the tip can be established by the officer, probable cause for an arrest will exist. State v. Bryant, 744 So.2d 108 (La. Ct. App. 4th Cir. 1999).

See, e.g., State v. Hutchinson, 620 So.2d 1205 (La. Ct. App. 3d Cir. 1993). An informant told an officer that a black male carrying cocaine would arrive at Lake Charles around 8:30 p.m. from Houston on a Greyhound Bus. The informant described this black male, as a man of medium build in his early 20’s, who would be wearing a baseball cap and carrying a handbag. At 8:15 p.m., the Lake Charles officers observed a man matching this description exit the Greyhound Bus from Houston and enter a taxi cab. After they stopped the cab, they arrested the suspect. The informant was considered reliable because the informant gave information in the past which led to narcotics arrests. The officers had probable cause to arrest the suspect because the informant’s prediction of the suspect’s future acts occurred. The corroboration of these acts gave them a reasonable basis to believe that the informant’s unverified allegation of drug possession was true.

In State v. Ingram, 726 So.2d 1000 (La. Ct. App. 5th Cir. 1998), a St. Charles Parish detective received a call from a confidential-informant (CI) who had proven to be a credible and reliable source in the past. The CI stated that Traci Ingram, the defendant, was in possession of a large quantity of crack cocaine, and would be “traveling from Paul Fredricks to the St. Charles Parish Hospital parking lot.” The CI also described defendant and her clothing. Five minutes later, the detective and several officers arrived at the hospital parking lot. Soon after, they observed defendant and two other individuals walking through the lot. When the three saw the police cars, they began to run; defendant threw away bits of paper and currency out of her pockets as she went. Under the totality of the circumstances, the officers had probable cause to arrest defendant.

See also State v. Lumpkin, 813 So.2d 640 (La. Ct. App. 1st Cir. 2002). A CI paged a Bogalusa detective; when the detective called, the CI informed him that one Brian Lumpkin was coming into town with approximately 100-200 “hits” of LSD at about 8:30-9:00 p.m. that evening. He described Lumpkin as a white male, driving a white Pontiac Grand Am, coming from the Bush area on Highway 21. At “maybe a few minutes to ten,” police surveillance spotted a white Grand Am driving on Highway 21 from Bush toward Bogalusa. Police stopped the car and confirmed that defendant Brian Lumpkin was the driver. Because the CI had provided sufficient detail and correctly predicted defendant’s future actions, they then had probable cause to arrest.

6. Other Basis for Probable Cause. When a police officer relies on information from fellow police officers or from official police sources, he or she is entitled to assume that the “sending” officer has “probable cause” and that the information is reliable and accurate. However, an officer should also realize that if he or she acts on information that has become stale or outdated before the arrest (i.e., an outdated arrest warrant, parole warrant, stolen car report, etc.), the arrest will be voided by the courts. Note that a failure to make a diligent search for the defendant when acting on a warrant can invalidate an arrest.

“Probable cause” can come from a variety of sources. A police officer can obtain information from a defendant’s accomplice. An officer can utilize fingerprints at the scene of a crime or even information from a conversation heard through a wall to obtain the necessary information for an arrest.

F. Arrest

1. Defined. The most invasive level of encounter a law enforcement officer may have with a citizen is the formal arrest. Under Louisiana law, an “arrest” occurs when there is actual restraint of a person and circumstances indicate the intent to effect extended restraint on the liberty of the accused. State v. Wimberly, 678 So.2d 577 (La. Ct. App. 4th Cir. 1996). Courts look to a variety of factors to determine whether an arrest has taken place, or whether a temporary detention has escalated into a formal arrest. Criteria employed in this evaluation include:

• whether the initial encounter was consensual;

• the duration or scope of the encounter, not only regarding the length of the detention, but also with respect to the degree of intrusiveness;

• an officer’s statement that an individual is not free to leave, and what a reasonable suspect in a similar situation would believe regarding his liberty;

• whether the officer in some way restrained the suspect, and the nature and extent of that restraint;

• the level of physical force threatened or employed;

• whether weapons or dogs were used to restrain, coerce or intimidate the suspect;

• the number of officers conducting the stop, and the nature of their questioning;

• whether or not the individual was transported to another location;

• whether the encounter took place in public view, or in a private or secluded area.

For example, in State v. Creecy, 742 So.2d 615 (La. Ct. App. 4th Cir. 1999), defendant was arrested, rather than seized, when police told him that he was under investigation for drug trafficking, read him his Miranda rights, and handcuffed him, even though he was never specifically told he was under arrest. But see U.S. v. Jordan, 232 F.3d 447 (5th Cir. 2000) (handcuffing a suspect alone does not automatically transform an investigative detention into an arrest).

For purposes of constitutional analysis, as with a Terry detention, when a suspect is formally arrested, he has been seized for Fourth Amendment purposes, thus calling constitutional protections into play. However, unlike the limited intrusion imposed during a Terry stop, an arrest imposes the greatest restraint on an individual’s liberty short of incarceration, and a higher level of skepticism—probable cause—must be demonstrated.

The U.S. Constitution does not forbid a custodial arrest for a minor misdemeanor offense. Atwater v. Lago Vista, 532 U.S. 318 (2001). The Louisiana Supreme Court has yet to rule on whether or not this is the case under the state constitution. However, lower courts have ruled that an arbitrary or non-customary decision to arrest might not lead to a “reasonable” search and seizure under the state constitution. Therefore, when an arrest is made for an offense for which Louisiana customarily requires only a summons, the officer should be able to demonstrate circumstances requiring immediate arrest as well as probable cause to arrest. State v. Harris, 916 So.2d 284 (La. Ct. App. 5th Cir. 2005) (arrest for littering unreasonable when there was no indication by the officer that defendant was a threat to himself or anyone else).

2. Warrantless Arrests.

a. In Public Places. In Louisiana, the general rule is that an officer is permitted to make a warrantless arrest in a public place for a misdemeanor or felony committed in his or her presence, as well as for a felony or misdemeanor not committed in his or her presence, if the officer has probable cause to believe a felony has been committed, and the arrestee committed it. State v. Surtain, 31 So.3d 1037 (La. 2010); State v. Cojoe, 828 So.2d 1101 (La. 2002). C.Cr.P. Art. 213 provides the situations when an officer may arrest a person without a warrant. Under C.Cr.P. Art. 213, a peace officer may, without a warrant, arrest a person when:

• the person to be arrested has committed an offense in his presence (if the arrest is for a misdemeanor it must be made immediately or on close pursuit);

• the person to be arrested has committed a felony, even though not in the presence of the officer;

• the peace officer has reasonable cause to believe the person to be arrested has committed an offense, although not in the presence of the officer; or

• the peace officer received positive and reliable information that another peace officer from this state holds an arrest warrant, or a peace officer of another state or the federal government holds an arrest warrant for a felony offense.

A peace officer in close pursuit of a person to be arrested, who is making an arrest pursuant to this article, may enter another jurisdiction in this state and make the arrest. C.Cr.P. Art. 213.

As long as an officer has probable cause, he or she may make a warrantless arrest in a public place, even if he or she had time to first obtain a warrant. U.S. v. Watson, 423 U.S. 411 (1976).

When making a warrantless arrest, the officer must inform the arrestee of his or her authority and the cause of the arrest. However, the officer need not do this if the arrestee is engaged in the commission of an offense, is pursued immediately after its commission, or forcibly resists, or where giving this information would imperil the arrest. C.Cr.P. Art. 218.

Note: Private Persons. A private citizen may make an arrest when the arrestee has committed a felony, whether in or out of the person’s presence. C.Cr.P. Art. 214. Officers outside their territorial jurisdiction may still make an arrest as a private citizen. State v. Thompson, 758 So.2d 972 (La. Ct. App. 2d Cir. 2000). In addition, merchants may use reasonable force to detain shoplifters for a reasonable period of time (up to 60 minutes), if there is reasonable cause. C.Cr.P. Art. 215.

b. Justification for a Warrantless Arrest. Statements made by a co-offender or accomplice can lead to probable cause for the arrest of his or her partner, when such a statement is against the maker’s penal interest, or is corroborated by the police through their own independent line of investigation. When the statement given implicates the maker in wrongdoing, courts may attach greater weight to it. It is sometimes said that statements against penal interest carry their own indicia of reliability because it is unlikely and unnatural for persons to falsely incriminate themselves.

Information that comes from a source outside of law enforcement circles, from private citizens or police informers, may demonstrate facts sufficient to establish probable cause. To determine if an informant’s tip supports a probable cause finding, courts will employ a totality of the circumstances analysis and examine all of the attendant factors, including the veracity and reliability of the informant, and the basis of the informant’s knowledge. No one aspect of the tip or information, or the person giving it, is determinative on the issue of probable cause, but rather the sum of all the circumstances concerning the tip and the person making it must be examined (see discussion under Informants, above).

Police are entitled to rely on facts garnered by those with whom they work. When more than one officer is working on a particular case, a reviewing court will take into account all of the information known to all of the officers on the case (not just the information known to the one who made the arrest) to determine if there was probable cause to arrest. This is known as the “fellow officer rule.” Probable cause may rest upon the collective knowledge of police where there is some degree of communication among them, rather than solely on the information possessed by the officer who made the arrest. If probable cause is possessed by one officer, and the officer communicates with a second officer, then that second officer may arrest although he or she does not have independent probable cause. State v. Mundy, 87 So.3d 300 (La. Ct. App. 3d Cir. 2012).

Flight, nervousness, or evasive maneuvers when confronted with police presence, although not sufficient to create probable cause when standing alone, may create probable cause for arrest if coupled with a suspicion centering on the suspect.

See, e.g., State v. Frosch, 816 So.2d 269 (La. 2002). At 11:50 p.m., officers saw defendant looking into a truck and jiggling the door handle in a neighborhood where many cars had been stolen. As the officers approached to conduct an investigatory stop, defendant noticed their presence and attempted to flee. The officers then had probable cause to arrest for attempted simple burglary.

See also State v. Flagg, 760 So.2d 522 (La. Ct. App. 5th Cir. 2000). A Jefferson Parish officer was patrolling an area of Westbank where there had been ongoing complaints of drug trafficking. As he turned from Rue Louis Phillipe onto Waters Street, he saw several men (including defendant) congregated in an open field next to a house. Defendant was twirling a white T-shirt with one hand and engaged in a hand-to-hand transaction with the other. As the officer’s police unit turned the corner, a “startled expression” crossed defendant’s face and he took off running, even after the officer yelled for him to stop. The officer then had probable cause to arrest defendant.

In State v. Davis, 768 So.2d 201 (La. Ct. App. 5th Cir. 2000), two Jefferson Parish deputies set up surveillance outside 309 North Elm Street in Metairie at around 2:00 a.m. They saw defendant, Nacaro Davis, and another man, Roger Williams, huddled together. An unknown third man approached. The three huddled together before defendant walked to the rear of the complex at the address, returned to the front, and conducted a hand-to-hand transaction with the third man, who then left the area. Another man soon approached, and defendant repeated his conduct. At this point, the deputies began to approach, as did an unmarked police car. Two passers-by alerted defendant to the police car, and both he and Williams quickly fled the area. Defendant entered a nearby apartment, discarding a bag with what appeared to be crack cocaine as he went. The deputies had probable cause to arrest defendant, and lawfully followed him into the apartment in hot pursuit.

In State v. Johnson, 675 So.2d 1175 (La. Ct. App. 5th Cir. 1996), officers lawfully detained the defendant and a group of other people in a high drug use area. A police officer noticed the defendant trying to conceal rocklike objects under his tongue. The officers then arrested the defendant. These officers had probable cause to arrest the defendant because they had probable cause to believe that he was trying to conceal crack cocaine.

Facts officers turn up through their own investigations, or by their own observations, can form the basis of probable cause.

See, e.g., State v. Hoffman, 768 So.2d 542 (La.), as supplemented, 768 So.2d 592, cert. denied, 531 U.S. 946 (2000). The victim failed to return home from her job in downtown New Orleans one evening; the next day, her nude body was found on a dock by the Middle Pearl River in Tammany Parish. The evening that she disappeared, her clothing and other items, including three ATM receipts were found in a vacant downtown lot. Police traced the receipts back to a bank, then viewed videotape footage from the ATM. They saw the victim withdrawing money while standing next to an African-American male. Although the male could not be identified, he wore a dark jacket with the word “VALET” in white letters on the back. Officers recognized this as the same jacket worn by employees at the Sheraton parking garage, where the victim routinely parked. Officers then spoke with the managers of the garage, who said that defendant had been on a 2½-hour break during the time under investigation. Defendant had explained his absence to his managers by saying that his brother had been shot six times in the Fisher Housing Projects; however there was no police report in regard to such a shooting. The managers were shown the ATM videotape, and though they could not positively identify the man on the tape, they said he did at least resemble defendant. In addition, police found the victim’s car just seven blocks from the garage. Based on the facts they uncovered, police had probable cause to arrest defendant for the murder.

In State v. Small, 762 So.2d 1071 (La. 2000), a confidential-informant alleged that defendant was dealing drugs at his neighborhood McDonald’s. Police surveillance saw defendant leave a residence known for narcotics traffic, carrying a small package. He looked up and down the street nervously, then placed the package in his back pocket and began walking toward McDonald’s. When he saw a police vehicle approaching, he quickened his pace and attempted to flee. The officers stopped him and patted him down. The searching officer felt plastic cellophane in defendant’s pocket; the officer looked down into the open pocket and saw a clear plastic bag of white powder. The officer then had probable cause to arrest.

Compare with State v. Surtain, 31 So.3d 1037 (La. 2010). A two-officer surveillance team was operating in the 1300 block of Bienville Street in New Orleans in response to recent shootings in the area. One of the officers saw defendant standing in front of an abandoned apartment building. An individual walked up and handed defendant an unknown amount of U.S. currency; in response, defendant opened a clear plastic bag he had been holding, reached inside, and extracted a small object between his index finger and thumb which he placed in the individual’s hand. Defendant then tied the bag off with a twisting motion, in a manner the officer knew to be consistent with narcotics dealing, and placed it in his rear pocket. The officer could see a white substance in the bag, which he recognized from experience as crack cocaine. A warrantless arrest for drug dealing was justified.

In State v. Hunter, 949 So.2d 649 (La. Ct. App. 3d Cir. 2007), a Natchitoches Parish deputy approached defendant, who was sitting in a vehicle stopped in the middle of a gravel road near Sibley Lake, an area known for narcotics and underage drinking. (The deputy had made four or five arrests there in the past month, and knew other deputies had, as well.) He immediately recognized defendant as a known drug offender. Defendant had “[g]reen vegetable matter down his shirt” and a “strong odor of marijuana about his person.” Based on his observations and knowledge, the deputy had probable cause to arrest defendant for possession of marijuana.

See also State v. Jones, 733 So.2d 127 (La. Ct. App. 2d Cir. 1999). A little after 2:00 a.m., a Shreveport officer responded to a report of an armed robbery at the Circle K at Mansfield Road and Jewella Avenue. The officer knew of two previous robberies at the store within the week, committed by a dark male in a dark blue coat and dark blue pants. While en route, the officer received a radio communication stating that two black males had been seen running toward the ditch at Southside and Mansfield Road. The officer stopped, got out of his car and checked the ditch under Mansfield. There he discovered defendant, a black male dressed in dark clothing, lying in the water with weeds pulled over him, even though it was a cold December night. Officer had probable cause to arrest defendant for the robbery.

In State v. Franks, 730 So.2d 998 (La. Ct. App. 2d Cir. 1999), a state trooper responded to an accident along Highway 572 in Franklin Parish. A truck had run off the roadway and was now stuck in a ditch on the opposite side of the roadway from its lane of travel. Upon the trooper’s arrival, defendant was sitting behind the wheel of the truck. When the trooper checked on him, he noticed that defendant smelled of alcohol (there was no alcohol visible in the truck) and had red, bloodshot eyes. Defendant required help in exiting the vehicle and admitted that he had been drinking in two bars which were approximately 10 miles away. He failed both the horizontal gaze nystagmus and “walk-and-turn” tests, swaying badly during both. Even though the trooper had not actually seen defendant driving, he had probable cause to arrest him for DWI.

In State v. Smith, 715 So.2d 547 (La. Ct. App. 4th Cir. 1998), two officers were on patrol in the Gerttown area of New Orleans, a predominantly black neighborhood. They specifically were looking for street-level narcotics activity in the area of Pine and Olive streets, an area known for crack cocaine distribution where one of the officers had made 300 to 400 arrests in three years, primarily for narcotics. They watched as a Buick with two white males stopped in front of a house. Two black males left the front porch of the house; one approached the driver’s side window, while the other leaned in the passenger window. The officers did not actually see any type of exchange, however. The officers followed as the Buick drove off; it soon parked in the lot of an abandoned building. The officers exited their vehicle and approached on foot; they then saw both men “loading” pipes with a white substance that appeared to be rocks of crack. The officers had probable cause to arrest both men.

See also State v. Bradford, 729 So.2d 1049 (La. Ct. App. 4th Cir. 1998). Police had a warrant to search defendant’s home for crack cocaine. As officers pulled up to the residence, they saw several individuals, including defendant, on the front porch. When defendant saw the officers, he threw several small objects into a side alleyway of the house. While the men were detained, an officer retrieved the abandoned objects and learned that they were crack cocaine. Probable cause then existed to arrest defendant.

In State v. Woods, 982 So. 2d 157 (La. Ct. App. 5th Cir, 2008), a Gretna officer was on patrol shortly after 8:00 p.m. one October evening near Belleview Park, after sunset. He observed a car parked at an end of a row of spaces in the park, with two occupants inside. The park was posted with numerous signs stating that the park is closed after dark. Therefore, the officer had probable cause to arrest the occupants for trespassing.

In State v. Freeman, 727 So.2d 630 (La. Ct. App. 5th Cir. 1998), two Jefferson Parish officers were patrolling the Waggaman area, where there had been anonymous reports of drug and gang activity. At around 1:00 a.m., they observed a car parked on Hellis Drive; its lights were off, but its doors were open, and music was blaring from inside. The officers approached, intending to tell the occupants to lower the volume. When they got close to the car, they smelled the distinct odor of marijuana. They looked inside the car and saw three partially smoked, hand-rolled cigarettes in an ashtray on the dashboard. The officers had probable cause to arrest all three occupants.

In State v. Sewell, 912 So.2d 719 (La. Ct. App. 2d Cir. 2005), defendant was a passenger in a car seen straddling the center line near North 11th Street and Adam Street in Monroe, an area associated with drugs and prostitution. After the officer signaled the vehicle to pull over, defendant tried to exit the car before it had even stopped. Given these suspicious circumstances, the officer frisked defendant. He felt a hard object in defendant’s pocket. However, when he tried to remove this object, defendant quickly shoved his hands in his pockets and struggled with the officer. The officer then had probable cause to arrest defendant for resisting an officer.

In State v. Mercante, 836 So.2d 596 (La. Ct. App. 5th Cir. 2002), a Jefferson Parish officer was on parade assignment during Mardi Gras when he saw defendant place a can of beer on the hood of a truck, expose his penis, and urinate in public. The officer had probable cause to arrest for lewd conduct.

Note that the officers making the observation need not necessarily be human. In State v. Bruser, 661 So.2d 152 (La. Ct. App. 4th Cir. 1996), officers had probable cause to arrest defendant after police narcotics dogs alerted the officers to bags of cocaine found in the folds of the vinyl top of defendant’s car.

If the officer actually observes someone committing an offense, then there is probable cause to make an arrest. Even if the officer does not witness the actual acts that constitute the offense, circumstantial evidence may create probable cause to believe the crime has been committed.

See, e.g., State v. Collins, 637 So.2d 741 (La. Ct. App. 1st Cir. 1994). A Baton Rouge officer was patrolling near 29th and Gracie Streets, following numerous complaints of illegal drug sales at that intersection. He observed defendant flag down a minivan. When it stopped, defendant talked to the driver. These two had some type of “hand-to-hand” transaction consistent with the sale of drugs. When the officer approached defendant, he began to run. While the officer was chasing him, he opened a matchbox and tossed it to the ground. This officer knew that matchboxes are often used by drug traffickers to store drugs. As the matchbox fell to the ground, the officer observed some small packages containing a white powder, fall from the matchbox. At this point, the officer had probable cause to arrest defendant for possession of drugs. Probable cause to arrest was established because of an observed hand-to-hand transaction consistent with the sale of drugs, the defendant’s flight upon seeing the officer, defendant’s abandonment of a container often used to store drugs, and the sight of packages that apparently contained drugs.

Compare with State v. Kirk, 773 So.2d 259 (La. Ct. App. 4th Cir. 2000). Two New Orleans detectives went to observe an apartment in the 2300 block of Washington Avenue following a citizen complaint that drugs were being sold from the apartment. Once there, they saw a person approach defendant, exchange currency for a small object, then walk away. The detectives continued their surveillance and saw three more apparent drug transactions. They stopped the last apparent buyer as he was walking away and found he was in possession of cocaine. The detectives then had probable cause to arrest defendant.

Contrast these cases with State v. Thornton, 621 So.2d 173 (La. Ct. App 4th Cir. 1993), where officers, in an area known for drugs, observed the defendant exchange currency with another man for an unknown object wrapped in white paper. The officers did not know either of the individuals. Neither individual tried to elude the police. Neither acted in a suspicious manner. The officers arrested the defendant. The officers had no probable cause to arrest the defendant because they were not justified in believing that a crime had been committed.

In State v. Landry, 742 So.2d 986 (La. Ct. App. 5th Cir. 1999), a Jefferson Parish deputy saw defendant acting suspiciously in the Dillard’s department store in Metairie. He was accompanied by a female juvenile, who seemed to be acting as a “look-out” for him. When the deputy approached defendant, he dropped the plastic bag he had been carrying and entered a men’s fitting room. Shortly thereafter, defendant and the girl left the store, without the bag. The deputy retrieved the bag and opened it, finding Dillard’s merchandise inside. Defendant and the girl later re-entered the store; when asked, defendant admitted that the bag was his, but that the merchandise did not belong to him. The deputy had probable cause to arrest defendant for shoplifting.

In State v. Jones, 970 So. 2d 1143 (La. Ct. App. 2007), a Jefferson Parish deputy patrolling the Jefferson Parish West Bank area in an attempt to deter looting and restore order to the community in the aftermath of Hurricane Katrina. The deputy drove by a closed Burlington Coat Factory store, where (prior to the storm) he had been in charge of a detail of officers; he had agreed to check on the store as often as possible as a favor to the manager. Given the deputy’s history with the store, he was familiar with its merchandise. The previous day, the store had been looted, although many items remained. This day, he saw three males leaving the store, each carrying a backpack. When the three saw the deputy’s car, they ran through the parking lot toward the street. Because of the amount of debris, including a downed pole, the deputy was unable to catch them. He continued the patrol, and spotted the men in the area about 30 minutes later—they were still carrying the backpacks, which the deputy recognized as from Burlington (from a “school wall” in the front of the store). Each backpack still had a Burlington sales tag attached. The deputy had probable cause to arrest the three men for looting.

In State v. Brown, 892 So.2d 45 (La. Ct. App. 5th Cir. 2004), an agent with the Jefferson Parish Sheriff’s Office received a tip indicating that two black men in an orange or rust-colored Ford Thunderbird would arrive at the Siesta Motel in Marrero with crack cocaine and a large sum of money. The tipster said one of the men had an “afro,” while the other wore his hair in “corn rows.” Police set up surveillance of the motel parking lot. Approximately 30 to 45 minutes later, a matching Thunderbird arrived, driven by a white male with two black male passengers who fit the description in the tip. Sheriff’s agents approached the car once it stopped. The passengers both exited, but did not flee. On the ground near the passenger side of the car, one of the agents found a bag with white powder (later proved to be heroin) and rocks of crack cocaine. Although the agents did not see who put this bag on the ground, they could see the area during surveillance, and the bag had not been there prior to the Thunderbird’s arrival. Because it was reasonable to infer one of the car’s occupants dropped the bag, the agents could arrest all of them.

See also Maryland v. Pringle, 540 U.S. 366 (2003). A car with three male occupants was stopped for speeding in the early morning hours. When the driver retrieved his license from the glove compartment, an officer noticed a large amount of cash. Because he found this suspicious, the officer asked for and received consent to search the car. Police found $763 in the glove compartment and five glassine bags of cocaine between the back-seat armrest and the back-seat. All three men denied ownership of the drug. Because the cocaine was accessible to all the men, it was reasonable to infer all three had knowledge of, and exercised domain and control over, it. Police therefore had probable cause to arrest all three occupants, including defendant, the front-seat passenger.

c. Warrantless Arrest at a Residence. A distinction must be drawn between a warrantless arrest made in a public place, and one made in a residence. Historically, the home has enjoyed nearly sacrosanct status in American and English common law. Courts have long held that the home’s threshold should not be crossed without significant justification. As a consequence of this long standing judicial respect for the integrity and privacy of the home, courts have held that in the absence of exigent circumstances or consent (see below), a law enforcement official may not make a warrantless entry into a person’s home to effect his or her arrest. Note, however, that a suspect cannot avoid a lawful warrantless public arrest already set in motion by retreating into his or her home. U.S. v. Santana, 427 U.S. 38 (1976); State v. Walker, 953 So.2d 786 (La. 2007).

The requirement of a warrant for an in-home arrest applies as well to the arrest of a suspect in a motel or hotel room where the suspect has set up a temporary residence. For similar reasons, if the police are to search in the home of a third party for a suspect for whose arrest they already have a warrant, they must obtain a search warrant before entering the third party’s home, absent exigent circumstances or consent. Steagald v. U.S., 451 U.S. 204 (1981).

The possession of an arrest warrant provides officers with the authority to arrest an individual within his or her own home, and limited authority to enter the dwelling for that purpose, if police have reason to believe that the subject of the warrant is inside at the time of entry. Payton v. New York, 445 U.S. 573 (1980). The result of these rules is that if a suspect is to be arrested in a residence, a warrant must be obtained first, or the State will be forced to show that exigent circumstances or another applicable exception justified the otherwise illegal entry. If this burden is not met the arrest will be quashed. Any evidence the State hopes to use as a result of the arrest may be suppressed.

The penalty for an unlawful arrest in a defendant’s dwelling is the suppression of anything seized at the time of the arrest, either from the defendant or in the dwelling, and any statements made at the time of the arrest inside the home. However, if the officers in fact had probable cause to arrest, a confession obtained after the illegal warrantless entry to effect the arrest, or other evidence found outside the home, is not necessarily inadmissible at trial. New York v. Harris, 495 U.S. 14 (1990).

d. Exceptions to the Warrant Requirement for Residence Arrest.

(1) Exigent Circumstances. Generally, exigent circumstances are explained as those surrounding a fast moving, often tense, series of events which call for quick and decisive law enforcement action. These are factors that allow law enforcement agents to conduct a warrantless arrest, based on probable cause, when there exists an urgent need for official action and time to secure a warrant is not available. Factors considered in determining if exigent circumstances are present include: (i) if the offense was violent in nature; (ii) a reasonable belief the suspect is armed; (iii) the level of certainty that the suspect committed the offense; (iv) the level of certainty that the suspect is in the building; (v) evidence indicating that the suspect is a flight risk; (vi) the time of day; (vii) the level of force officers need to obtain entry to the premises. State v. Pittman, 428 So.2d 979 (La. Ct. App. 1st Cir.), cert. denied, 464 U.S. 836 (1983).

The police generally must be unable to obtain a warrant in the time necessary to meet and defuse the situation, or at the very least, contacting a magistrate must be extremely impractical (e.g., late hour, remote location). In such situations, the requirement of a warrant may be excused. The presence of these extreme circumstances mandates the compelling need for quick activity and makes warrantless in-home arrests reasonable within the meaning of the Fourth Amendment. If such circumstances were not present, a warrant would be required. Often cited examples of the risks created when officers hesitate in making a warrantless in-home arrest and instead seek to obtain a warrant before acting include the following: (i) the risk of injury or death to officers or bystanders; (ii) the potential destruction or concealment of valuable evidence; or (iii) the possibility that the suspect may flee and elude capture.

A police officer can enter a premises without a warrant to protect individuals in distress, to assist victims of crimes that have just occurred, or to investigate suspicious signs of impending danger. In People v. Mitchell, 39 N.Y.2d 173, cert. denied, 426 U.S. 953 (1976), the Court held that there are three basic requirements for such action: (i) the police must have reasonable cause to believe that there is an emergency at hand and an immediate need for their assistance for the protection of life or property; (ii) the search must not be primarily motivated by an intent to arrest and seize evidence; and (iii) there must be some reasonable basis to associate the emergency with the area or property to be searched. Once the police respond and enter a premises pursuant to this exigency, they have the right to “restore or maintain the status quo during the emergency to control the dangerous or dynamic situation.” This right enables the officer to take a number of intrusive actions ranging from a command to halt to a seizure of an individual. During the investigation of an emergency situation, the police may search for weapons to protect themselves and others and may look for injured or missing persons.

In Brigham City v. Stuart, 547 U.S. 398 (2006), four officers responded to a loud party at a residence at around 3:00 a.m. When they arrived, they heard sounds of an altercation occurring inside—“thumping and crashing” as well as people yelling “stop, stop” and “get off me.” The officers looked in the front window but saw nothing; because the sounds seemed to be coming from the back of the house, they proceeded down the driveway to investigate further. From the end of the driveway, they could see two juveniles drinking beer in the back yard. When they entered the back yard, they saw an altercation taking place in the kitchen through a screen door and windows. “[F]our adults were attempting, with some difficulty, to restrain a juvenile.” The juvenile, fists clenched, eventually “broke free, swung a fist and struck one of the adults in the face.” That adult then spit blood into the sink. The other three adults continued to restrain the juvenile, pressing him against a refrigerator with such force that it slid across the floor. The officers called out, but were ignored. They then entered the residence and broke up the fight. The adults were arrested for contributing to the delinquency of a minor (because of the juveniles outside with beer), disorderly conduct and intoxication. The U.S. Supreme Court upheld this warrantless entry under the Fourth Amendment. The officers were confronted with ongoing violence. They had an objectively reasonable belief that “both the injured adult might need help and that the violence in the kitchen was just beginning.” The Court noted that police are not required to wait until someone is unconscious (or semi-conscious) before entering: “The role of a peace officer includes preventing violence and restoring order, not simply rendering first aid to casualties; an officer is not like a boxing (or hockey) referee, poised to stop a bout only if it becomes too one-sided.”

(2) Hot Pursuit. Hot pursuit can be thought of as a specific application of the general exigent circumstances exception. In Warden v. Hayden, 387 U.S. 294 (1967), the U.S. Supreme Court held that if police were in hot pursuit of a fleeing suspect, they were entitled to make a warrantless entry to effectuate the arrest if they had probable cause to believe the suspect committed a felony, and they believed he entered a specific dwelling. However, in Welsh v. Wisconsin, 466 U.S. 740 (1984), the Court held this exception was almost always inapplicable when the suspect committed a misdemeanor, traffic offense, or other non-jailable or minor infraction. To justify a warrantless in-home arrest based on this exception, the State must generally demonstrate that (i) the pursuit was undertaken immediately after the crime (i.e., it was “hot”); and (ii) there was a continuity of pursuit from the crime to the place of arrest.

(3) Consent. A third exception to the warrant requirement for an in-home arrest comes into play when police officers are first given permission to enter the premises and then arrest a suspect inside. Valid consent to enter may be given by the owner, or one entitled to possession of the premises, or one with common control or joint access to the premises for most purposes. Valid consent is that which is given voluntarily (i.e., in the absence of overbearing conduct on the part of the law enforcement officials seeking permission). Consent may be either actually given, or implied from conduct or acts. The validity, or voluntariness, of consent is determined by examining all of the facts and circumstances surrounding the encounter.

(4) Domestic Abuse. Whenever a law enforcement officer has reason to believe that a family or household member or dating partner has been abused, the officer must arrest the abusive party for a felony or a misdemeanor which endangers the physical safety of the victim, whether or not the offense occurred in the presence of the officer. If there is no cause to believe there is impending danger, arresting the abusive party is at the officer’s discretion. The officer must also assist the victim in obtaining medical treatment, arrange for or provide transportation to a place of shelter or safety, and notify the victim of the right to initiate criminal or civil proceedings, the availability of a protective order, and the availability of community assistance for domestic violence victims. R.S. §46:2140(A)(1).

When an officer receives conflicting accounts of domestic abuse or dating violence, the officer must evaluate each account separately to determine if one party was the predominant aggressor. In making this determination, the officer should consider all relevant factors, including:

• evidence from complainants and other witnesses;

• the extent of personal injuries received by each person;

• whether either person acted in self-defense;

• an imminent threat of future injury to any of the parties;

• prior complaints of domestic abuse or dating violence, if that history can be reasonably ascertained by the officer; and

• the future welfare of any minors present at the scene.

If the officer determines that one person was the predominant aggressor, that person may be arrested as described above. R.S. §46:2140(A)(2).

3. Arrests Pursuant to Warrant. The essential difference between arrests with a warrant and those without involves where a person may be arrested. When acting pursuant to a warrant, police are entitled to arrest a suspect anywhere. This is not so, absent exigent circumstances, in the case of a warrantless arrest. Another distinction is that in a situation where an arrest is made with a warrant, the existence of probable cause is determined by a neutral and detached magistrate, who places his or her independent judgment between a perhaps overzealous law enforcement official and the citizenry. In a situation where an arrest is made without a warrant, probable cause is determined by the officer in the field.

When making an arrest pursuant to a warrant, the officer must inform the arrestee of his or her authority and the fact that a warrant has been issued, unless the arrestee flees or forcibly resists before the officer has a chance to inform him or her, or giving such information would imperil the arrest. C.Cr.P. Art. 217.

When an officer stops a person who has an outstanding warrant or an attachment for failing to comply with a summons to appear in court on a misdemeanor offense, including a traffic offense, the officer may issue a summons based on such warrant or attachment in lieu of making an arrest. This does not apply if:

• the warrant or attachment was issued for DWI, any offense involving the use or possession of a weapon, or any offense involving the use of force or violence except the crime of simple battery (unless the warrant or attachment indicates that the battery was prosecuted as a domestic abuse battery);

• the information available to the officer indicates that the warrant or attachment was issued for the failure of a defendant to appear for trial on the merits, for violation of probation or parole, or for default in payment of a fine or costs; or

• the information available to the officer indicates that the defendant has already received the benefit of the provisions of this Article and that he has failed to appear in court or has failed to satisfy the obligations of the previous warrant and summons.

In any parish having a population of 482,000 or more, when an officer serving a subpoena, summons, or notice to appear in court for a misdemeanor traffic offense or a non-violent offense, except for possession of illegal weapons and driving under the influence, has reasonable grounds to believe that the conduct of an offender constitutes a direct contempt of court because the offender contumaciously fails to comply with such subpoena, summons, or notice to appear in court, and proof of service of the subpoena, summons, or notice appears of record, then either the court may order the offender attached and brought to court or the officer may issue a written citation or summons to the offender commanding him to appear and answer the direct contempt charge. C.Cr.P. Art. 211.5.

a. Contents of the Arrest Warrant. The arrest warrant must: (i) be in writing and in the name of the State of Louisiana; (ii) state the date when and municipality or parish where it was issued; (iii) state the name of the person to be arrested, or, if unknown, any name or description by which he or she can be identified with reasonable certainty; (iv) state the offense charged; (v) command that the person named be arrested and booked; and (vi) be signed by the magistrate with the title of his or her office. In addition, the warrant may specify the amount of bail, where the magistrate has the authority to fix bail. C.Cr.P. Art. 203. An application for a warrant may be submitted electronically. R.S. §9:2603.1.

b. Delay in Making Arrest. An arrest warrant remains in effect until it is executed, and does not become “stale” with the passage of time. C.Cr.P. Art. 205; State v. Romar, 985 So2d 722 (La. 2008). Moreover, a criminal suspect has no constitutional right to be arrested. There is no requirement that once law enforcement possesses probable cause to arrest, they do so immediately. However, a gap between the commission of the offense, or the time law enforcement becomes aware of it, and the arrest may be so protracted that it violates the Due Process Clause of the Fourteenth Amendment. Although the Sixth Amendment guarantees a defendant the right to a speedy trial, it does not guarantee the right to a speedy arrest. However, an inordinate delay between the time a crime is committed and the time a defendant is arrested or indicted may violate Due Process guarantees. To prevail on such a claim, a defendant must show that (i) the delay caused actual and substantial prejudice to the defendant; and (ii) the delay was the product of deliberate action or inaction by law enforcement in order to gain a tactical advantage.

To demonstrate prejudice the defendant must show that real and tangible harm was done to his defense. The mere passage of time, and its effects, is not sufficient. The fact that “memories will dim, witnesses become inaccessible, and evidence will be lost” during the gap is inadequate to demonstrate the defendant cannot receive a fair trial and insufficient to show a Due Process violation. U.S. v. Marion, 404 U.S. 307 (1971).

c. Time of Service. An arrest warrant may be served on any day and at any time of the day or night. C.Cr.P. Art. 216.

d. Who May Serve. An arrest warrant may only be executed by a peace officer, and may be executed in any parish by any peace officer having authority in the territorial jurisdiction where the arrestee is found, or by any peace officer having authority in one territorial jurisdiction in the State who enters another jurisdiction in close pursuit of the arrestee. C.Cr.P. Art. 204.

The officer need not have the warrant in his or her possession before making an arrest; however, the warrant must be shown to the arrestee as soon as practicable, if the arrestee so requests. C.Cr.P. Art. 217; State v. Semon, 943 So.2d 655 (La. Ct. App. 2d Cir. 2006).

A “media ride-along,” where a reporter and photographer accompanied police while an arrest warrant was served in a suspect’s home, violated the Constitution. Wilson v. Layne, 526 U.S. 603 (1999).

e. Knock-and-Announce Rule. When executing an arrest warrant, law enforcement officers should knock on the door of a residence or business, announce their purpose and authority, and give the occupants a reasonable opportunity to answer before forcing their way inside. C.Cr.P. Art. 224; State v. Miskell, 748 So.2d 409 (La. 1999). However, there is no constitutional mandate that an officer must knock and announce before entering a dwelling in every instance. In situations where exigent circumstances are present, an unannounced entry may be reasonable (e.g., presence of weapons that may put officers at peril, the destruction of evidence, etc.). “A no-knock entry is justified when the police have a reasonable suspicion that knocking and announcing their presence, under the particular circumstances, would be dangerous or futile, or that it would inhibit the effective investigation of the crime.” Richards v. Wisconsin, 520 U.S. 385 (1997). Police are not required to possess the higher standard of probable cause to believe that exigent circumstances exist, but only the less stringent standard of reasonable suspicion. State v. Miskell, supra. The failure to knock and announce is not a per se constitutional violation. There are no rigid rules to determine when an unannounced entry will be excused. The constitutionality of the entry will be judged on the particular facts and circumstances of each case. However, the failure to knock and announce may render an entry unreasonable, and therefore unconstitutional, when there is no showing of exigent circumstances that justify the failure to first knock.

f. Protective Sweep. In Maryland v. Buie, 494 U.S. 325 (1990), the U.S. Supreme Court held that when police make an arrest at a residence, they may conduct a warrantless search of the arrest scene, known as a “protective sweep.” The extent of the sweep is limited to a brief cursory visual inspection of the premises. The Court reasoned that it is reasonable for officers to safeguard themselves by ensuring that no others are present who could injure them. It is important to note this is not a general crime scene exception to the warrant requirement but rather a doctrine that may be used to justify a warrantless search in particularized circumstances. A sweep is permissible only “when the searching officer possesses a reasonable belief based on specific and articulable facts that the area to be swept harbors an individual posing a danger to those on the arrest scene.”

See, e.g., State v. Guiden, 399 So.2d 194 (La. 1981). After an arrest warrant was issued for defendant’s arrest for an attempted armed robbery and shooting of a Shreveport taxicab driver, police received information that defendant and an accomplice, Fair Wayne Bryant, were hiding at a Lake Charles motel. Police surrounded the room and ordered all occupants to come outside; defendant and another man (not Bryant, the alleged accomplice) complied. Since only one of those suspects came out of the motel room, there was reason to believe that the other wanted party had remained in the room; given the nature of the crimes under investigation, there was also reason to believe this suspect was still armed and dangerous. A warrantless sweep of the motel room—including the bathroom—was justified.

g. Use of Force to Effect Arrest. The general rule is that reasonable force may be used to place a suspect under arrest. The permissible quantum of force employed varies from situation to situation. A reasonable level of force in one context, may be unreasonable in another, and vice versa. Regardless the essential principle remains that the force used must be reasonable under the particular circumstances surrounding the arrest. The analysis applied by courts to determine the reasonableness of an officer’s actions, focuses on the police conduct, viewed objectively, in light of the circumstances confronting the officers at the time, without regard to their subjective intent or motivation. Factors a Louisiana court will weigh include:

• the character of the arrestee;

• the risks and dangers faced by the officers;

• the nature of the offense involved;

• the chance of the arrestee’s escape if particular means are not employed;

• the existence of alternative methods of arrest;

• the physical size, strength, and weaponry of the officers as opposed to the arrestee; and

• the exigency of the moment.

Kyle v. City of New Orleans, 353 So.2d 969 (La. 1977); Ross v. City of New Orleans, 808 So.2d 751 (La. Ct. App. 4th Cir. 2001). The ultimate inquiry is whether a reasonable officer, confronted with the same circumstances, would have reacted in the same way.

In some situations, the use of deadly force is reasonable within the meaning of the Fourth Amendment. Deadly force does not mean force that necessarily results in the death of the suspect, but rather a level of force that is reasonably likely to cause death or serious bodily injury. The U.S. Supreme Court has described the circumstances under which the use of deadly force may be reasonable for purposes of Fourth Amendment analysis, and therefore permissible. In Tennessee v. Garner, 471 U.S. 1 (1985), the Court stated “Where the officer has probable cause to believe that the suspect poses a threat of serious physical harm, either to the officer or to others, it is not constitutionally unreasonable to prevent escape by using deadly force.” Thus, if the suspect threatens the officer with a weapon or there is probable cause to believe that he has committed a crime involving the “infliction or threatened infliction of serious physical harm,” the use of deadly force is permissible. If the officer does not have probable cause to believe the above, reasonable, non-deadly force must be used to effect the arrest.

The rule in Garner is not applicable to a situation involving an arrest by a private person because private citizens are not bound by the Fourth Amendment. Similar principles apply, however, to the use of force employed by a private individual to effect an arrest, although any potential excessive force claim would be premised on state law tort principles, rather than on a theory involving the deprivation of constitutional rights.

Be aware that a person has the right to use such force as is necessary to resist an unlawful arrest. City of Munroe v. Goldston, 661 So.2d 428 (1995); State v. Lindsay, 388 So.2d 781 (La. 1980). However, there is no right to use force to resist an unlawful stop or frisk. State v. Sims, 851 So.2d 1039 (La. 2003).

G. Procedure After Arrest

When an individual is the subject of a warrantless arrest, he or she is entitled to a prompt judicial determination of probable cause to arrest (if he or she has been arrested pursuant to a warrant, a judge has already made a probable cause determination as a prerequisite to issuing the warrant). A prompt determination means that judicial hearing must be held as soon as is reasonably feasible. However, a finding must be made within 48 hours of the arrest. County of Riverside v. McLaughlin, 500 U.S. 44 (1991); C.Cr.P. Art. 230.2. A hearing provided within 48 hours may violate the promptness requirement if the arrested individual can prove that the probable cause determination was delayed in an unreasonable manner. Examples of unreasonable delays are ones for the purpose of gathering additional evidence against the defendant, or motivated by ill will toward the defendant. The judicial probable cause determination, may be combined with other proceedings, like an arraignment. If the State fails to provide a determination within this 48-hour window, the burden of proof shifts to the government to demonstrate the existence of an emergency or other extraordinary circumstances justifying the delay. If the prosecution cannot justify the delay, the suspect must be released immediately. State v. Wallace, 25 So.3d 720 (La. 2009).

Note: The government cannot justify the failure to provide a determination within 48 hours on the basis of an intervening weekend (e.g., a person arrested on Thursday not given a hearing until Monday).

In addition, following any arrest (whether warrantless or pursuant to a warrant), the arrestee must be brought promptly (within 72 hours, excluding Saturday, Sunday, and holidays) before a magistrate, for purpose of appointment of counsel and determination of bail. C.Cr.P. Art. 230.1; Frank v. City of Ville Platte, 730 So.2d 887 (La. 1999).

III. CRIMINAL LIABILITY

In order for criminal liability to attach, a person must engage in a course of conduct during which two factors coincide: a voluntary act committed by the accused and a culpable mental state, existing at the time of the act, e.g., criminal negligence, general intent, or specific intent. Specific criminal intent is the present when the circumstances indicate that the offender actively desired the prescribed criminal consequences to follow his or her act or failure to act. General criminal intent is present whenever there is specific intent, and also when the circumstances indicate that the offender, in the ordinary course of human experience, must have adverted to the prescribed criminal consequences as reasonably certain to result from his or her act or failure to act. Criminal negligence exists when, although neither specific nor general criminal intent is present, there is such disregard of the interest of others that the offender’s conduct amounts to a gross deviation below the standard of care expected to be maintained by a reasonably careful man under like circumstances. There are certain offenses that do not require a mental state coinciding with an act to create criminal liability; the act alone, regardless of the state of mind of the defendant when he committed the act, is sufficient to constitute the completed crime. These are called strict liability crimes.

IV. SEARCH & SEIZURE

The Fourth Amendment mandates that citizens shall be free from unreasonable searches and seizures. What type of governmental conduct is deemed unreasonable, and therefore unconstitutional, is determined by the particular facts and circumstances of each case. However, some hard and fast rules do provide guidance. First and foremost among these is the core principle that all searches, unless conducted pursuant to a warrant, are per se unreasonable, therefore unconstitutional. U.S. v. Richard, 994 F.2d 244 (5th Cir. 1993). There are, however, certain well-crafted exceptions to the warrant requirement, permitting warrantless searches when the requirements of the relevant exception are met. These are discussed below.

A. The Search Warrant

The Fourth Amendment requires that a search warrant be issued by a magistrate or judge who must, after receiving an oath or affirmation from the warrant applicant, make an independent, neutral and detached determination whether probable cause exists to believe that particularly described property will be found at a particular place. An application for a warrant may be submitted electronically. R.S. §9:2603.1.

When applying for a warrant, an officer must present an affidavit that contains facts that support a finding of “probable cause.” C.Cr.P. Art. 162. An officer may also transmit the fact supporting a warrant via oral statement (by telephone or radio) or via fax. C.Cr.P. Art. 162.1. The warrant and the affidavit or testimony on which it is based must be legally sufficient, i.e., they must contain facts that show a crime was committed, and facts that indicate why evidence will be found in a given place. Cursory assertions and bare-bones allegations will not support a warrant.

Under C.Cr.P. Art. 163.1, a judge may issue a search warrant authorizing a search of a person for bodily sample to obtain DNA. Such a warrant may be executed at any place where the subject is found, and remains in effect for 180 days after its issuance.

A criminal defendant may challenge the validity of a warrant, or the sufficiency of an affidavit, on constitutional grounds, or may allege the warrant does not fulfill the requirements of the warrant statute. A constitutional challenge would, for example, involve assertions that the facts as alleged do not establish “probable cause,” or that the warrant did not “particularly” describe the place to be searched, et al., as required by the Fourth Amendment. A statutory challenge would involve allegations that the procedures required by the statute were not complied with. If the defendant shows that a search warrant contains false statements made by the affiant either knowingly or with reckless disregard for the truth, then the remaining information in the affidavit must independently establish probable cause, or else the warrant will be invalid. Franks v. Delaware, 438 U.S. 154 (1978); State v. Casey, 775 So.2d 1022 (La.), cert. denied, 531 U.S. 840 (2000).


B. Neutral and Detached Magistrate

The warrant must be issued by a removed, impartial judge. This requirement is premised on the notion “that a warrant authorized by a neutral and detached judicial officer is a more reliable safeguard against improper searches than the hurried judgment of a law enforcement officer engaged in the often competitive enterprise of ferreting out crime.” Lo-Ji Sales Inc. v. New York, 442 U.S. 319 (1979). In Lo-Ji, the warrant was invalid when the magistrate who issued it went along on the raid he had authorized, and determined only when he saw certain materials what was obscene, and therefore what was to be seized. Similarly, where a warrant was issued by the state Attorney General, who was also actively involved in the investigation, and later prosecuted the case at trial, the initial probable cause determination was patently improper, for it was not made by an impartial and remote observer. Coolidge v. New Hampshire, 403 U.S. 443 (1971). To ensure the requisite neutrality, the issuing judge must not play a role in the investigation or the search itself.

Under R.S. §13:716(B)(1), a court commissioner is authorized to sign a search warrant. The Louisiana Supreme Court has ruled this section constitutional. State v. Umezulike, 866 So.2d 794 (La. 2004).

C. Probable Cause Required—Justification for Issuance of a Search Warrant

The probable cause standard for issuance of a search warrant is essentially the same as that for arrest, the difference being that police must have probable cause to believe that a crime has been committed, and they can find certain evidence in a particular place. State v. Casey, 775 So.2d 1022 (La.), cert. denied, 531 U.S. 840 (2000); State v. Robinson, 871 So.2d 575 (La. Ct. App. 5th Cir. 2004). When making a probable cause determination, the issuing magistrate is entitled to consider all the circumstances surrounding an alleged crime, i.e., “the totality of the circumstances.” There has to be, however, more than mere conjecture involved. Facts, real and demonstrable, must back up the allegations and assertions. Positive proof of illegal endeavor and the location of incriminating evidence are not required, but rather a showing that there is a probability of criminal activity, and proof thereof in a specific location. The facts relied upon by the magistrate must be contained within the four corners of the affidavit. State v. Green, 831 So.2d 962 (La. 2002).

The controlled buy of a small amount of illegal drugs at a residence by a confidential-informant is enough to give police probable cause to secure a search warrant for that address. State v. Williams, 53 So.3d 669 (La. Ct. App. 4th Cir. 2010).

Three specific concepts, regarding sources of information, or the nature and quality of the information itself, pose special problems for courts when ascertaining the existence of probable cause: (i) the use of third party informants, rather than direct observation or personal knowledge; (ii) the facts relied upon may be too old or no longer accurate (staleness); (iii) the facts relied upon establish that a crime may take place, and evidence of that crime may be found in a certain place in the future, but not at present (anticipatory warrants).

1. Informants. Rarely do law enforcement officers rely on their own direct observations to provide the underlying facts supporting a warrant. In many, if not most cases, a third party will provide documentation of a crime’s commission, and detail where evidence or contraband can be found. To determine if an informant’s tip supports a probable cause finding, courts will employ a totality of the circumstances analysis and examine all of the attendant factors, including the veracity and reliability of the informant, and the basis of the informant’s knowledge, as well as the extent to which that information can be or has been corroborated and verified. Illinois v. Gates, 462 U.S. 213 (1983); State v. Long, 884 So.2d 1176 (La. 2004), cert. denied, 544 U.S. 977 (2005); State v. Fisher, 720 So.2d 1179 (La. 1998).

No one aspect of the tip or information, or the person giving it, is determinative on the issue of probable cause. A question regarding the informant’s veracity may be compensated for by strong evidence confirming the way in which the informant obtained his or her information, or verification that the facts he or she relayed are accurate, or some other factors indicating the informant’s reliability. Even so, some broad generalizations may be made. Generally, the information provided by a non-confidential informant will be given greater deference than that provided by a confidential informant, who asks that his or her identity be kept secret. Courts reason that if someone is willing to expose themselves to public scrutiny, then the information they pass on is likely more reliable than information given by someone who is reluctant to associate their identity with the tip.

Information given by a witness to or victim of a crime is likely to be perceived as more trustworthy than information given anonymously, or even by a known police informant. Generally, if other factors point to the conclusion that a witness’s or victim’s tip is reliable (i.e., some corroboration), and there is no evidence that calls his or her motives for giving information into question, there will not be an inquiry into that informant’s credibility or veracity. Moreover, witness and victim informers have not had the opportunity to build up a reputation for giving solid information to the authorities, as they have had no reason to do so. There is no past conduct by which to gauge their propensity for honesty. Witness and victim informers generally have nothing to gain by giving information to police, other than the satisfaction of knowing they may help solve a crime, or prevent the commission of another.

A distinction may also be drawn between an anonymous tip and a tip provided by an identified informant or one with whom police have previously worked. A court may give more credence to an informant known to police, especially if he or she has provided solid information in the past. When the identity of the informant is known, there may be some basis for determining how the tipster came about his or her information. Rarely will an anonymous, uncorroborated tip form the basis of probable cause or reasonable suspicion. However, independent corroboration on the part of officers working the case may bolster the tip and, if the information is sufficiently confirmed, create probable cause.

Statements against an informant’s penal interest, i.e. which implicate the informant in a crime, also carry a presumption of reliability, because courts reason it is unlikely and unnatural for persons to falsely incriminate themselves. State v. Gibson, 758 So.2d 782 (La.), cert. denied, 531 U.S. 1052 (2000).

Regardless of who provides the information, the court will ultimately employ the same analysis, examining the totality of the circumstances; the informant’s reputation for truthfulness, his or her dependability, and the circumstances under which he or she obtained the information.

See, e.g., State v. Tilley, 525 So.2d 716 (La. Ct. App. 1st Cir. 1988). A Denham Springs City officer received a tip from a confidential-informant (CI) reporting that he had personally seen “T’s and Blues” in the trunk of defendant’s Cadillac, which he described as white with a green vinyl top, parked on Rodeo Drive. This CI had previously given information which led to one arrest. The officer drove down Rodeo and saw the car parked just as the CI had described; the officer recognized it as belonging to a reputed drug dealer. Under the totality of the circumstances, probable cause existed for a warrant to search both the Cadillac and defendant’s residence.

See also State v. Sheppard, 466 So.2d 493 (La. Ct. App. 1st Cir. 1985), the search warrant affidavit related the following: a CI went to defendant’s home and personally observed an occupant selling as Preludin some pink pills marked BI62. This CI also observed the defendant’s husband in possession of pills which he was selling for $20 per tablet. The CI’s tips had been responsible for at least five previous convictions. There was probable cause for a warrant to search defendant’s home for controlled substances. Probable cause was established because the CI had been reliable in the past and because the CI’s observations were detailed enough for police to infer that controlled substances were on the premises.

In State v. Blanchard, 749 So.2d 19 (La. Ct. App. 5th Cir. 1999), a CI contacted a sergeant with the Jefferson Parish Sheriff’s Office Narcotics Division. This CI had supplied the Sheriff’s Office with information that led to the arrest and conviction of narcotics traffickers and had never supplied information which later proved to be false. He stated that he was familiar with one Bill Denning, who was selling cocaine in the Parish. The CI added that Denning had told him that he was supplied with narcotics by a man in Grand Isle named “Dean.” The CI arranged a meeting between Denning and an undercover officer. The officer would buy cocaine from Denning three times over the next week. During their first meeting, Denning mentioned that he had to drive to Grand Isle to purchase more cocaine from “Dean.” Police surveillance watched Denning the day after the officer’s second buy. The Grand Isle police chief, who knew both Denning and defendant Dean Blanchard, saw both men meet at defendant’s seafood business, then meet again at defendant’s residence. Upon Denning’s return, the CI told police that Denning was now in possession of three more ounces. Four days after this surveillance, the undercover officer called Denning and requested another buy; Denning stated that he had just received another eight ounces from Grand Isle. These observations, as well as the CI’s past record of reliability, sufficiently corroborated the initial tip, and established probable cause for a warrant to search defendant’s residence.

State v. Williams, 619 So.2d 650 (La. App. 4th Cir. 1993), provides an example of how officer corroboration can verify an informant’s tip. The affidavit showed no basis for believing that the informant’s tip was trustworthy. The affidavit did not explain if the informant had first-hand knowledge of the defendant’s illegal drug activity or if the informant learned of the activity through hearsay. The informant’s tip alone failed to provide probable cause for a warrant to search the defendant’s trailer for illegal drugs. Nevertheless, probable cause was established for a search warrant. The independent observation of illegal drugs in the defendant’s dwelling by the affiant officer corroborated sufficient details of the informant’s tip to indicate that the information was not fabricated.

Compare with State v. Lewis, 782 So.2d 662 (La. Ct. App. 4th Cir. 2001). A New Orleans detective received a tip from a CI who alleged that an unknown black male was using a residence at 2722 Banks Street as a wholesale outlet for cocaine. The CI stated that he met another black male, “Horace,” at 414 South Gayoso Street and that Horace would then call the dealer, who would deliver the drugs to that address in a white 1983 GMC pick-up truck. The CI had made such a purchase within the previous 48 hours. He further described the dealer as about 25 to 30-years-old, 5’8”, with a medium build. While the Banks Street residence was placed under surveillance, the CI (under the supervision of the detective) went to 414 Gayoso to meet Horace and make a “controlled buy.” After going inside briefly, the CI and a black male came back out and went to a pay phone where the latter placed a call. Shortly thereafter, defendant, a black male who matched the CI’s description, left the Banks Street residence, got into a white GMC pick-up, and drove to Gayoso, where the detective saw him make an exchange with the CI. Afterwards, the CI showed the detective cocaine he had purchased from defendant and stated that he had been invited back for future purchases. The investigation was then delayed for six days, but at that point surveillance was again set up; within 1½ hours, defendant made three trips from Banks to Gayoso, making an exchange each time. These observations supported the CI’s contention that defendant stored drugs in the Banks Street residence, so police had probable cause for a search warrant.

2. Staleness. If there is an appreciable delay between the occurrence of the circumstances that create probable cause and the time a warrant is issued, the facts supporting the probable cause determination may become “stale,” in that, although the alleged facts may have once supported a probable cause determination, presently, they may not. Courts reason that information demonstrating that evidence of a crime could once be found in a given location does not mean that evidence of a crime may necessarily be found there now. Stale information creates the mere suspicion crime has been committed and does not rise to the level of probable cause. U.S. v. McKeever, 5 F.3d 863 (5th Cir. 1993), cert. denied, 510 U.S. 949 (1993).

A “mechanical count” of the number of days between the observation of criminal activity and the issuance of the warrant is not as important in determining whether information is stale if the evidence shows a long-standing, on-going pattern of criminal activity. U.S. v. Robins, 978 F.2d 881 (5th Cir. 1992).

Staleness can also depend on the nature of the items sought. For example, a warrant to search a house for a gun a witness had reported seeing there 1½ to 2 years before was valid, because a gun—unlike, for example, narcotics—is not a consumable item, and is therefore still likely to be present. State v. Herbert, 693 So.2d 282 (La. Ct. App. 4th Cir. 1997).

3. Anticipatory Warrants. An “anticipatory warrant” is a warrant authorizing a search at some future time. When applying for an anticipatory warrant, the affiant-officer is, in essence, asserting that probable cause does not exist presently, but will exist following the occurrence of some “triggering event” (for example, controlled delivery of a package containing contraband). Anticipatory warrants are constitutional. To obtain such a warrant, the affidavit must provide facts establishing a fair probability that evidence of a crime or contraband will be found at the place to be searched if the triggering condition occurs, and probable cause to believe that the triggering condition will occur. U.S. v. Grubbs, 547 U.S. 90 (2006).

In Grubbs, defendant purchased a videotape of child pornography from a website operated by an undercover postal inspector. Authorities arranged a controlled delivery of the videotape, then obtained a search warrant for defendant’s home; the affidavit in support of the warrant specifically provided that the warrant was not to be executed “unless and until the parcel has been delivered by a person(s) and has been physically taken into the residence.” After defendant’s wife signed for the videotape, the warrant was lawfully executed. The affidavit in this case clearly established that contraband would be present in defendant’s home once the videotape was delivered—child porn is obviously illegal. In addition, there was probable cause to believe this condition would be satisfied; although it was possible defendant might have refused delivery, he was unlikely to do so after having ordered the videotape. Therefore, this was a valid anticipatory warrant.

The Fourth Amendment does not require that the triggering condition be set forth in the warrant itself, although that is the better practice. U.S. v. Grubbs, supra.

D. Particularity Requirement

The Fourth Amendment requires that a warrant specifically name both the places to be searched and the items to be seized. The purpose of this particularity requirement is to prevent general searches, i.e., a rummaging for incriminating evidence without cause. The warrant must state the items and the places with distinctiveness, so that the officer executing the warrant will have no question, and no room for guesswork or discretionary choices, as to where he or she is to search, and for what they are looking. A valid warrant authorizes the executing officer to look for a particular item in any place it could logically be found (e.g., narcotics may be reasonably expected to be found in a dresser drawer; a stolen Harley Davidson motorcycle, on the other hand, would not). However, the particularity requirement limits any arbitrary decisions as to what items may be seized. The warrant and the supporting affidavit may generally be read together to arrive at a sufficiently particular description. State v. Harper, 660 So.2d 537 (La. Ct. App. 2d Cir. 1995).

The particularity requirement has two prongs: (i) a particularly described place, and (ii) particularly described items.

1. Places to Be Searched. The warrant must describe the location to be searched so that officers can, with reasonable effort, ascertain and identify the place authorized. State v. Alonzo, 675 So.2d 266 (La. 1996). Generally, a description containing the address as it would appear on a mailing envelope, along with the name of the resident, and a cursory listing of the physical appearance of the building itself, is sufficient for single unit dwellings.

If the description in the warrant is not particular enough, the evidence obtained pursuant to the warrant can be suppressed. In State v. Ockman, 446 So.2d 658 (La. Ct. App. 5th Cir. 1985), a description in the affidavit and search warrant describing the home to be searched was inadequate and did not particularly describe the house to be searched as required by law. The home was described as a white brick home with an asphalt shingle roof and a garage. The description further indicated a Christmas tree in the front window and that the house was located off a certain street. There was no indication in the affidavit or in the warrant that the officer knew the place to be searched or had the home under surveillance.

Contrast with State v. Alonzo, supra. A search warrant was incorrectly issued for “654 North Toni Street” instead of “660 North Toni Street.” However, the warrant also stated that the residence to be searched had a piece of plywood covering its first floor window with the words “Steve Lil Rony” written on it, and an electrical box below the window. This description was accurate, and only described the subject address. In addition, the affiant-officer, who had previously witnessed illegal activity at the property in question, accompanied officers on the raid, and knew exactly which door was to be targeted. Therefore, the search was valid despite the error in the warrant.

Compare with State v. Jenkins, 764 So.2d 137 (La. Ct. App. 4th Cir. 2000), where even though the search warrant mistakenly listed the first floor of a residence as the place to be searched (rather than the second floor), the search was upheld when one of the executing officers who had participated in the surveillance leading to the warrant knew which floor was to be searched, and the first floor was not, in fact, searched.

A problem arises when the place to be searched is in a multi-unit structure, like an apartment in a complex or an office in a professional building. The general rule is that the description must describe the specific sub-unit to be searched, not the whole building. If the description merely lists the address of a building which itself contains many residences or offices, and the law enforcement agents executing the warrant have no means to determine which of the individual units is to be searched, the warrant may be invalid. State v. Sterling, 759 So.2d 60 (La. 2000). However, a warrant which mistakenly characterizes a multi-unit dwelling as single-occupancy dwelling will not be invalid if the building’s outward appearance indicates that it is a single-occupancy dwelling, neither the affiant-officer nor the executing officers knows or has reason to know of its actual multiple-occupancy character until entering, and the officers subsequently limit their investigation to areas where they have probable cause to search upon learning this fact. State v. Sterling, supra.

2. Items to Be Seized. The degree of particularity with which the items must be described will fluctuate, depending on the nature and individual attributes of the subject items. However, a certain minimum level of specificity will always be required. For example, generic descriptions of contraband, such as “controlled and dangerous substances” or “all controlled substances” or “narcotic drugs,” etc., are generally held to be sufficient descriptions, if the affidavit suggests the presence of more than one drug. Similarly, in State v. Joseph, 524 So.2d 273 (La. Ct. App. 5th Cir. 1988), a warrant for “any and all tools which may have been used to commit the burglary” was sufficiently particular.

In Groh v. Ramirez, 540 U.S. 551 (2004), a search warrant was plainly invalid when it provided no description of the type of evidence sought. The fact that the application for the warrant adequately described the “things to be seized” did not save it, because there were no words in the warrant incorporating other documents by reference and the application did not accompany the warrant (it had been sealed). Even though the search was conducted with restraint and only items listed in the application were seized, the search was unlawful.

E. Execution of the Search Warrant

1. Time of Execution. A search warrant must be executed within 10 days of its issuance, else it is void. C.Cr.P. Art. 163(C). Note that service may be impermissible even when done within 10 days if probable cause ceases to exist before execution. State v. Nelson, 817 So.2d 158 (La. Ct. App. 1st Cir. 2002).

A search warrant cannot be served during the nighttime or on Sunday, unless the warrant expressly allows such service. C.Cr.P. Art. 163(B).

There is no requirement under Louisiana law that police serve a copy of the search warrant on the person whose house or effects are to be searched before the warrant is executed. State v. Wilson, 984 So.2d 870 (La. Ct. App. 5th Cir. 2008).

2. Who May Serve. Any peace officer may execute a search warrant. C.Cr.P. Art. 163(A). Police violate the Fourth Amendment when they allow members of the media to accompany them during the execution of a search warrant. Hanlon v. Berger, 526 U.S. 808 (1999).

3. Knock or No-Knock. As a matter of course, when executing a search warrant, law enforcement officers should knock on the door of a residence or business, announce their purpose and authority, and give the occupants a reasonable opportunity to answer before forcing their way inside. State v. Williams, 800 So.2d 819 (La. 2001); State v. Robinson, 871 So.2d 575 (La. Ct. App. 5th Cir. 2004).

The amount of time police must wait to enter after knocking depends on the totality of the circumstances. U.S. v. Banks, 540 U.S. 31 (2003). In Banks, a 15 to 20 second delay between knocking and entry was held reasonable when police were searching for cocaine, which is easily disposable. The Court noted that police served the warrant during the middle of the day, when occupants would likely be up and around, and that a prudent dealer would keep cocaine near a commode or kitchen sink, meaning 15 to 20 seconds would likely be enough time for defendant to get in a position to rid his residence of cocaine.

Note, however, that there is no constitutional mandate that an officer must knock and announce before entering a dwelling in every instance. In situations where exigent circumstances are present, an unannounced entry may be reasonable (e.g., presence of weapons that may put officers at peril, the destruction of evidence, etc.). “A no-knock entry is justified when the police have a reasonable suspicion that knocking and announcing their presence, under the particular circumstances, would be dangerous or futile, or that it would inhibit the effective investigation of the crime.” Richards v. Wisconsin, 520 U.S. 385 (1997). See also Wilson v. Arkansas, 514 U.S. 927 (1995); State v. Robinson, 63 So.3d 1113 (La. Ct. App. 2d Cir. 2011). Police are not required to possess the higher standard of probable cause to believe that exigent circumstances exist, but only the less stringent standard of reasonable suspicion. State v. Miskell, 748 So.2d 409 (La. 1999). The failure to knock and announce is not a per se constitutional violation, and there are no rigid rules to determine when an unannounced entry will be excused; rather, the constitutionality of the entry will be judged on the particular facts and circumstances of each case. Nevertheless, the failure to knock and announce may render an entry unreasonable, and therefore unconstitutional, where there is no showing of exigent circumstances that justify the failure to first knock.

For example, a no-knock entry made by police in broad daylight with a battering ram was found to be unreasonable, because police had no indication anyone inside would be armed or likely to destroy evidence. The evidence found inside was therefore suppressed. State v. Thompson, 693 So.2d 282 (La. Ct. App. 4th Cir. 1997).

Contrast with State v. Miskell, supra, where police had a warrant to search defendant’s home for evidence of drug dealing. Because there were burglar bars on the main entrance—which the officers reasonably inferred were intended as much to slow their entry as to protect defendant from criminals—knocking would have given defendant an opportunity to destroy his supply of narcotics before police could enter. Therefore, officers were allowed to winch the bars off the door and enter without knocking or announcing their presence. The Court noted with favor that the executing officers had witnessed drug deals go down at the front door of the residence mere minutes before entry, so that there was no danger of entering the wrong residence.

In State v. Robinson, supra, police had a warrant to search a “double shotgun” house for cocaine. Seven or eight officers in jackets and hats marked “POLICE” (one of whom also carried a shield marked “POLICE”) approached the residence. Once on the porch, they heard talking inside which came to an immediate stop when someone looked out the side window panel of the front door. The officers then heard someone inside the house yell, followed by sounds of scurrying movement away from the door and front room. A no-knock entry was justified to prevent the possible destruction of the drugs sought.

See also State v. Johnson, 665 So.2d 1237 (La. Ct. App. 2d Cir. 1995), where a no-knock entry by officers into the defendant’s apartment was justified when officers had probable cause to believe that illegal drugs that could easily be disposed of were stored in the apartment, and the officers had knowledge that defendant was violent and known to carry a gun.

Although officers should make every effort to comply with the knock-and-announce rule, in Hudson v. Michigan, 547 U.S. 586 (2006), the U.S. Supreme Court held that evidence seized pursuant to a valid search warrant is not subject to suppression under the Exclusionary Rule solely because the officers executing the warrant entered in violation of the knock-and-announce requirement. The Court did note that officers who violate the rule still face the threat of possible civil remedies (such as a lawsuit under 42 U.S.C. §1983) or internal discipline by their employer.

4. Scope of the Search. When executing a search warrant, officers are entitled to search the entire named premises for the items listed, and any closed containers, drawers, closets, etc., where they have probable cause to believe those items may be found. “A lawful search of fixed premises generally extends to the entire area in which the object of the search may be found and is not limited by the possibility that separate acts of entry or opening may be required to complete the search. Thus, a warrant that authorizes an officer to search a home for illegal weapons also provides authority to open closets, chests, drawers and containers in which the weapon might be found. A warrant to open a footlocker to search for marijuana would also authorize the opening of packages found inside.” U.S. v. Ross, 456 U.S. 798 (1982).

In State v. Jones, 741 So.2d 706 (La. Ct. App. 3d Cir. 1999), LaSalle Parish officers had a warrant to search defendant’s “mobile home...and all outlying appurtenances” for evidence relating to counterfeiting. When they knocked and announced their presence, they heard heavy footsteps inside the trailer, followed by the sound of a commode flushing. After hearing these noises, a search of the sewer line attached to defendant’s trailer was within the scope of the warrant.

In State v. Evans, 715 So.2d 695 (La. Ct. App. 1998), an officer executing a search warrant for two guns, a .45 and a .223, could search the pocket of a coat found in defendant’s bedroom, as the pocket was large enough to conceal a gun, even though there was nothing else to indicate that a gun would be found there. (Although the officer did not find either gun in the pocket, he did discover a package of marijuana, which was thus admissible under the “Plain View Doctrine”.)

In State v. Stapleton, 924 So.2d 453 (La. Ct. App. 2d Cir. 2006), a warrant authorizing a search of the contents of defendant’s computer hard drive extended to a search of 20 floppy disks found with the computer, even though they were not specifically mentioned in the warrant.

A warrant authorizing the search of the “premises” at a stated address permits a search of “the dwelling house, the garage, and any other outbuildings within close proximity of the house proper that one normally associates with and includes within the word ‘house’ or ‘premises.’” State v. Kimble, 375 So.2d 924 (La. 1979); State v. Snelling, 36 So.3d 1060 (La. Ct. App. 3d Cir. 2010). The warrant also extends to any vehicles owned or controlled by the owner of, and found on, the premises. State v. Smith, 827 So.2d 1122 (La. 2002); State v. Carter, 75 So.3d 1 (La. Ct. App. 5th Cir. 2011).

In addition, a valid warrant implicitly carries with it the limited authority to detain the occupants of the premises, or recall and similarly detain those seen leaving, while a proper search is conducted. Michigan v. Summers, 452 U.S. 692 (1981); State v. Jones, 78 So.3d 274 (La. Ct. App. 5th Cir. 2011). Officers may detain anyone found in the residence, regardless of whether or not the occupant is a suspect named in the warrant, and may use reasonable force in detaining the occupants. Muehler v. Mena, 544 U.S. 93 (2005) (police justified in handcuffing woman for two to three hours while executing search warrant for weapons at the residence of a suspected gang member).

Compare with State v. Boyer, 967 So. 2d 458 (La. 2008). The Lafourche Parish Drug Task Force executed a search warrant on the mobile home residence of a mid to upper level crack cocaine distributor in Raceland. When the SWAT team arrived to serve the warrant, defendant (the targeted dealer’s lawyer, who was on his way to meet with his client) was standing approximately 20 feet from the mobile home. The Court found it reasonable for police to temporarily detain defendant to ensure officer safety and maintain the status quo while the team swarmed the property, even though it was not clear that defendant was a resident. The Court ruled “when executing a search warrant, officers may briefly detain persons who are present, regardless of their occupancy status with regard to the subject property, if the police possess the minimal level of objective justification for an investigatory stop based on reasonable suspicion of criminal activity.”

See also Illinois v. McArthur, 531 U.S. 326 (2001), where the U.S. Supreme Court held that police could detain defendant on the front porch outside his home for two hours while they obtained a search warrant when they had probable cause to believe that marijuana was hidden inside the home, and that defendant would destroy this contraband if allowed to enter unescorted. (The Court noted with favor that this detention lasted only long enough for police, acting with diligence, to obtain a warrant.)

However, the authority to detain those present but not named in the warrant does not include the authority to search those persons, absent an independent justification for the search. Ybarra v. Illinois, 444 U.S. 85 (1979). For example, in Ybarra, a warrant issued to search a bar for narcotics gave the police authority to search the bartender named in the warrant, but not a patron who just happened to be there.

Compare with State v. Bradford, 729 So.2d 1049 (La. Ct App. 4th Cir. 1998). Police were executing a valid search warrant for crack cocaine at the residence of defendant Bradford when his sister, defendant Shanika Baxter, happened to be in the house. The search warrant included no information linking Baxter with the residence or the underlying criminal activity. The informant whose tip led to the warrant did not mention Baxter; police surveillance had seen only Bradford engage in activity consistent with drug dealing. Baxter never even had been seen at the residence prior to the search. When police questioned Baxter, she gave a different address as her home and police found no documentation linking her to the residence. In addition, no contraband was found in plain view in the house, so police could not assume that Baxter had to know of any illegal activity. Therefore, a search of Baxter’s person was illegal.

But see State v. Boyer, supra. Once defendant saw the SWAT team arriving to serve the search warrant, he put down the cell phone he had been talking on and began frantically digging in his left pocket. An officer ran toward him and ordered him to remove his hand from his pocket at least four times, but defendant failed to comply. Given the connection between drugs and guns and defendant’s behavior, the officer had reasonable suspicion for a frisk.

“While in the course of executing a search warrant, a peace officer may make photographs, lift fingerprints, seize things whether or not described in the warrant that may constitute evidence tending to prove the commission of any offense, and perform all other acts pursuant to his duties.” C.Cr.P. Art. 165. (Also see further discussion under Plain View Doctrine, below).

A search warrant for a specific premises implicitly carries the authority to search a vehicle located on the premises. State v. Washington, 90 So.3d 1157 (La. Ct App. 5th Cir. 2012).

5. Property Seized. Whenever police seize property pursuant to a warrant, a receipt describing the items in detail must be given to the person from whom the property was taken. In the absence of such person, the receipt should be left in the place where the property was seized. C.Cr.P. Art. 166.

When law enforcement agents seize property pursuant to a search warrant, Due Process requires that they give notice so that the owner can pursue any remedies available for return under state law; however, agents are not required to give owners notice of state law remedies established by published, generally available statutes and case law. City of West Covina v. Perkins, 525 U.S. 234 (1999).

F. Search of Containers

Regardless of whether the subject of a search is a container, like a briefcase, purse, suitcase or footlocker, instead of a house, car, office building or person, the general rule is the same; a warrant must be obtained before the container may be opened. The Fourth Amendment “proscribes—except in certain well defined circumstances—the search of that property unless accomplished pursuant to a judicial warrant issued on probable cause.” U.S. v. Ross, 456 U.S. 798 (1982). These “well-defined circumstances,” e.g., a search incident to arrest or a booking search, are discussed under Warrantless Searches, below. The rationale advanced in this situation is similar to the reasoning behind the rule requiring warrants for the search of a home. When an individual manifests an expectation that certain items remain private by placing them in a closed container, it is unreasonable for the government to intrude on that expectation of privacy without the protections of a warrant based on a clear showing of probable cause. When dealing with items of personalty, the procedure prior to a search may be somewhat different, in that it is permissible to briefly detain personal property, based on a reasonable suspicion that it contains contraband.

A crucial, and often dispositive distinction must be made between closed containers seized and detained from the possession of a person, and those containers taken from an automobile. If the container is found in an automobile, the police may almost always open and search the container without a warrant, if they have probable cause to think the container, or the car transporting it, contains contraband.

G. Exceptions to the Warrant Requirement (Warrantless Searches)

The general rule is that all searches and seizures conducted without a warrant are presumptively unreasonable and therefore unconstitutional. To justify a warrantless search, the State must show that the search falls into one of the narrowly drawn exceptions to warrant requirement. Courts have, however, crafted a few specifically established and well-delineated exceptions to the general principle, and they are discussed in detail, below.

1. Exigent Circumstances. The situations that often fall under the exigent circumstances exception can be grouped into three general categories. An exigency exists if: (i) there is a good chance evidence—either contraband, instrumentalities used in the crime, or the fruits of the crime—is being or will be destroyed or concealed; (ii) it is likely a suspect will flee; (iii) there is a real danger to people. The rationale advanced for permitting warrantless searches under such circumstances is that extreme situations dictate that police act quickly, where there is no time to secure a warrant. The warrant requirement may be dispensed with when officers take actions that are necessary responses to an emergency situation. Courts permit warrantless searches where officers have probable cause and a qualifying set of circumstances.

Law enforcement officers do not impermissibly create exigent circumstances when they act in an entirely lawful manner—for example, by knocking on the front door of a residence where they suspect drugs are hidden inside, as long as they do not gain entry to premises by means of an actual or threatened violation of the Fourth Amendment. Kentucky v. King, 563 U.S. __ (2011).

2. Destruction or Removal of Evidence. Where police have a reasonable belief that evidence is being or about to be destroyed, a warrantless entry may be permitted under this exception. Where the police have an objectively reasonable fear that the evidence is being or about to be destroyed and a reasonable belief that there are people within the home presently capable of destroying or hiding the evidence, and the officer’s fear is of an immediate or imminent destruction, the requirements of the exception are met. In order to invoke this exception, the State must demonstrate that the seized evidence is of an “evanescent” nature (i.e., an easily destructible item, like narcotics, which can be easily burned, secreted or flushed). Other factors to consider include: the degree of urgency and amount of time necessary to secure a warrant; any possible danger to officers guarding the site while a warrant is obtained; information indicating that the suspects are aware police are on their trail; and the fact that destruction of evidence is characteristic of the illegal activity under investigation. State v. Finley, 664 So.2d 775 (La. Ct App. 3d Cir. 1995).

See, e.g., State v. Wimberly, 588 So.2d 1343 (La. Ct. App. 2d Cir. 1991). Police received a tip from a confidential-informant who had seen a quantity of cocaine in defendant’s apartment, and alleged that defendant would leave his Shreveport apartment at 10:00 a.m. and drive to Cedar Grove to sell some of his stash. Right on schedule, defendant headed toward Cedar Grove; officers promptly stopped him and, after seeing a bag of white powder in his car, arrested him. As he was being arrested, defendant hollered to bystanders to call his apartment and tell whoever answered the phone that he had been arrested for cocaine possession. Officers knew that defendant lived with his girlfriend. They were therefore entitled to make a warrantless entry into the apartment to secure it and prevent the girlfriend—or anyone else—from destroying evidence upon hearing of defendant’s arrest.

Compare with State v. Johnson, 748 So.2d 527 (La. Ct. App. 4th Cir. 1999). Following up on an anonymous tip, an officer made a controlled buy of crack cocaine at the doorway of the motel room where defendant was staying. As soon as the transaction was complete, the officer gave a signal to three of his fellow officers, who approached the door and identified themselves. Defendant immediately attempted to shut the motel room door. A warrantless entry was then justified, because it was reasonable to believe that defendant, now aware he was the subject of a sting, was attempting to shut out the officers so that he could destroy the remaining narcotics.

In State v. Welch, 449 So.2d 468 (La. 1984), a warrantless search of defendant’s apartment was proper when, at 3:52 a.m., a rape victim told police defendant had assaulted her just 20 minutes earlier, and led officers to the apartment where she had been victimized. The Court noted that any delay might have allowed destruction of the evidence (such as bed sheets and clothing) and escape of the suspect, who was believed to be on the premises.

In State v. Brisban, 809 So.2d 923 (La. 2002), a New Orleans officer was making a drug arrest at a Louisiana Avenue residence at 8:30 a.m. one morning when he noticed that there was no one on the front porch of the apartment complex next door. This was significant to him because he often spoke with “several older people” who liked to sit out on the porch; they had told him “if they are not on the front porch that means that there is drug activity in the area as they don’t want to be associated with it.” The officer walked onto the porch of the apartments to check on and talk to one of the individuals who usually sat outside. As he walked by a screen door, he saw a man cutting crack cocaine with a razor blade on a coffee table littered with drug paraphernalia. He also saw another man, later identified as defendant, sitting upright on a sofa behind the coffee table. An immediate warrantless entry was justified because this was a “now or never” situation—defendant and the other man were no doubt aware of the officer’s presence, and would certainly have disposed of the cocaine had he left to seek a warrant.

In State v. Mayberry, 791 So.2d 725 (La. Ct. App. 4th Cir. 2001), defendant was arrested on a New Orleans street corner for dealing cocaine. When the officers asked defendant where he lived, he yelled into the crowd that had gathered around, to go to his house and tell his mother that he had been arrested. (He also screamed out “a few other things.”) The officers feared that defendant had alerted someone to clean out the apartment, especially because defendant did not call out a phone number to use to call his mother. Because they feared evidence would be destroyed, exigent circumstances existed for them to secure the apartment by making a warrantless entry.

See also State v. Robinson, 11 So.3d 613 (La. Ct. App. 4th Cir. 2009). Police recovered a stolen vehicle after a high-speed chase; one of the passengers in the car was a 10-year-old girl. A uniformed officer took the girl home, where her mother answered the door. As soon as the door opened, the officer recognized a “very, very strong odor” of marijuana, and saw clouds of smoke hanging in the air inside the home—this established probable cause to believe contraband (specifically marijuana) could be found inside the home. When questioned, the mother admitted that she had been smoking marijuana, and that her boyfriend was also present in the home. The officer reasonable believed that, even if he arrested the mother, her boyfriend or someone else inside the house might destroy the drugs, as the presence of a police officer at the front door had to be known to everyone inside at that time. Therefore, the officer made a lawful warrantless entry to preserve evidence.

Officers must remember that the fact that the grounds for arrest involve narcotics, standing alone, does not create an exigent circumstance. The arrest of a narcotics suspect on his front doorstep, without any indication drugs are being hidden or destroyed, will not justify the arresting officers conducting a warrantless search of the arrestee’s home for narcotics.

When a suspect attempts to swallow narcotics, an officer may use reasonable measures to remove the contraband and prevent its destruction. However, the officer may not beat or choke the suspect. State v. Schnyder, 10 So. 3d 303 (La. Ct. App. 5th Cir. 2009).

3. Flight of the Suspect. If police have evidence demonstrating a suspect is an immediate flight risk, and has the present ability to flee the jurisdiction, a warrantless entry may be permitted to apprehend that suspect before flight. See State v. Laird, 674 So.2d 425 (La. Ct. App. 4th Cir. 1996).

4. Safety of the Officer or Others. If the officer believes that the suspect is armed and presents a real and immediate danger to the officers or other people, a warrantless entry is permitted. State v. Laird, 674 So.2d 425 (La. Ct. App. 4th Cir. 1996).

See, e.g., State v. Robichaux, 788 So.2d 458 (La. Ct. App. 4th Cir. 2001). A juvenile flagged down police and told them someone needed assistance at the defendant’s apartment. When officers arrived on the scene, they noticed droplets of blood on the ground and front porch, and heard moaning from inside. After the officers knocked, the victim answered the door; she was partially clothed and bleeding profusely from the head. She said that defendant had tried to kill her by beating her with a hammer. The officers were then entitled to perform a warrantless “sweep” of the apartment, to make sure that the assailant was not still on the premises where he could pose a danger to the officers or destroy evidence. During this sweep, the officers validly seized a bloody hammer found near the back door.

In State v. Shumaker, 914 So.2d 1156 (La. Ct. App. 2d Cir. 2005), Caddo Parish Sheriff’s officers went to the defendants’ Shreveport trailer to follow up on a complaint of a chemical smell, planning to do a “knock and talk.” In the yard outside the trailer, they noticed a strong odor like sour or rotten eggs, which they associated with methamphetamine manufacture. The “clear public safety concerns” (including a risk of explosion) to anyone inside the trailer, surrounding neighbors, and the officers themselves justified immediate warrantless entry.

In Ryburn v. Huff, 556 U.S. __ (2012), two Burbank, California, officers responded to a call at a high school. There the principal informed them that a student, Vincent Huff, was rumored to have written a letter threatening to “shoot up” the school, and asked them to investigate. In interviewing Vincent’s classmates, the officers learned he was a frequent target of bullying who had been absent from school for two days. The officers found this to be a cause for concern, as they had received training on targeted school violence and were aware that these characteristics are common among perpetrators of school shootings. The officers decided to continue their investigation by interviewing Vincent. At his house, the officers knocked on the door and announced several times they were with the Burbank Police Department. No one answered the door or otherwise responded to the knocks. One of the officers then called the home telephone. The officers could hear the phone ringing inside the house, but no one picked up. They next tried calling the cell phone of Vincent’s mother, Mrs. Huff. When Mrs. Huff answered the phone, she indicated that both she and Vincent were inside the house; however, when the officers indicated they were outside and asked to speak with her, she hung up. One or two minutes later, Mrs. Huff and Vincent walked out of the house and stood on the front steps. The officers advised Vincent that they were there to discuss the threats. Vincent, apparently aware of the rumor that was circulating at his school, responded, “I can’t believe you’re here for that.” An officer asked Mrs. Huff if they could continue the discussion inside the house, but she refused; in the officer’s experience, it was “extremely unusual” for a parent to decline an officer’s request to interview a juvenile inside. He also found it odd that Mrs. Huff never asked the officers the reason for their visit. The officer then asked if there were any guns in the house. Mrs. Huff responded by “immediately turn[ing] around and r[unning] into the house.” The officers followed her in. There, after a brief argument with Vincent’s father, the interview continued for 5 to 10 minutes; the officers concluded the rumor about Vincent was false and left. The Huffs brought an action claiming the police violated their rights by entering their home without a warrant. The U.S. Supreme Court disagreed, finding that Mrs. Huff’s odd behavior, combined with the information the officers gathered at the school, could have led reasonable officers to believe “that there could be weapons inside the house, and that family members or the officers themselves were in danger.”

When police come upon the scene of a homicide, they may make a “prompt warrantless search of the area to see if there are other victims or if a killer is still on the premises.” Mincey v. Arizona, 437 U.S. 385 (1978). However, there is no general “murder scene” exception to the warrant requirement, and police may not continue to search for evidence once the crime scene has been secured. Flippo v. West Virginia, 528 U.S. 11 (1999).

For example, in State v. Ludwig, 423 So.2d 1073 (La. 1982), after officers learned that a murder victim and the suspect had been in a recent altercation and observed blood and a shell casing outside the suspect’s motel room, they searched the suspect’s motel room. This warrantless limited search of the room to determine whether anyone was present was valid as an emergency exception to the warrant requirement.

5. Hot Pursuit. This doctrine may be analyzed as a specific application of the exigent circumstance doctrine discussed above. A warrantless entry of a private dwelling will be allowed when police are in hot pursuit of a suspect who they have probable cause to believe committed a jailable offense. Welsh v. Wisconsin, 466 U.S. 740 (1984); State v. Bell, 28 So.3d 502 (La. Ct. App. 4th Cir. 2009). The pursuing officers must also have probable cause to believe the suspect entered a specific dwelling. After following the suspect into a dwelling, the police may seize contraband, weapons, instrumentalities or fruits of crime that are in plain view.

See, e.g., State v. Henderson, 571 So.2d 770 (La. Ct. App. 2d Cir. 1990). The victim was beaten and robbed in a Lake Providence convenience store. She described her attacker as wearing a blue shirt with an orange design. Another customer in the store, Timothy Baxter, heard the victim’s screams and saw defendant flee wearing the same shirt. The local sheriff happened to be in the vicinity and he responded within seconds. Baxter got in the sheriff’s car and told him to follow defendant; they pursued defendant to a mobile home, where he ran inside. Under the hot pursuit doctrine, the sheriff and other officers were justified in entering on to defendant’s property in order to arrest him; therefore, an officer was lawfully in position to seize a blue shirt with an orange design that he found in the doorway of an outbuilding by the back door to the trailer.

Compare with State v. Byas, 648 So.2d 37 (La. Ct. App. 4th Cir. 1994). New Orleans officers received information from a reliable, tested informant that one Cory Chambers was selling crack cocaine outside 3219 Diana Street. As officers approached him, he threw a bag containing a white object over a fence into a vacant lot, then ran to the back of the residence. Defendant allowed Chambers to enter through the back door, then slammed the door on a uniformed officer who was chasing him. The officer lawfully entered the residence in hot pursuit of Chambers.

The hot pursuit doctrine only applies to felonies and misdemeanors punishable by incarceration—entry would not be justified, for example, to arrest for a non-jailable traffic offense. Welsh v. Wisconsin, supra; State v. Bell, supra.

6. Search Incident to Arrest. Upon the lawful arrest of a person, the arresting officer is entitled to search not only the person of the arrestee, but also the area that was in the immediate control of the suspect prior to the arrest. Chimel v. California, 395 U.S. 752 (1969); State v. Hansbro, 796 So.2d 185 (La. Ct. App. 2d Cir. 2001); State v. Cambrice, 884 So.2d 628 (La. Ct. App. 4th Cir. 2004); State v. Wright, 896 So.2d 1172 (La. Ct. App. 5th Cir. 2005). This exception is premised on the notion that the arrest of a suspect, when based on probable cause, is per se reasonable with respect to the Fourth Amendment. Since this intrusion on an individual’s freedom is by definition lawful, a search incident to the arrest requires no additional justification. It is the fact of the arrest that establishes the authority to search. Notice that the arrest must be lawful, i.e., based on probable cause. If the arrest is later deemed improper, all evidence seized incident to that arrest will be suppressed. Under this exception, a search of all effects in the suspect’s possession is permissible. However, as mentioned, the scope of the search must be limited to the suspect’s person, or what is in, or potentially could be in, the suspect’s immediate control. Courts say that a region is within the immediate control of the suspect when he or she might immediately and easily gain possession of a weapon or destructible evidence from that area. Chimel v. California, supra; State v. Tassin, 758 So.2d 351 (La. Ct. App. 4th Cir. 2000).

State in the Interest of Jynes, 626 So.2d 457 (La. Ct. App. 4th Cir. 1993), shows the limits of the area that may be searched incident to arrest. While officers were executing an arrest warrant, they arrested the defendant at the front door of his apartment. A gun was found behind some objects on a shelf in a closet in the apartment. Because the gun was not readily accessible or within the immediate control of the defendant, it could not be seized incident to a lawful arrest. Therefore, the gun was suppressed.

See also State v. Brown, 598 So.2d 565 (La. Ct. App. 4th Cir. 1992). Defendant lived in a small shed on a farm in Davant. Police arrested him as he was outside the shed, walking away from it. One deputy knew defendant owned a .22 rifle and asked him where it was. When told it was inside, the deputy retrieved it. This was not a valid search incident to arrest; the rifle was not in defendant’s area of immediate control at the time of arrest and defendant made no threatening movements or attempts to go for it. Therefore, the rifle was suppressed.

Contrast these cases with State v. Taylor, 875 So.2d 962 (La. Ct. App. 5th Cir. 2004). Police served a search warrant on defendant as he lay sleeping on a mattress in the middle of his bedroom floor. (Although the warrant was actually for defendant’s father, who shared his name, the Court found police reasonably believed defendant was the suspect named in the warrant.) Following the arrest, police lawfully searched a pair of jeans lying on top of a pile of clothing at the foot of the mattress.

Compare with State v. Cambrice, supra. A New Orleans officer found defendant asleep one morning on a bench at the Canal Street ferry landing, using a duffel bag as a pillow. After the officer woke defendant up, he observed that he was drunk and arrested him for public intoxication. The officer then lawfully searched the duffel bag incident to the arrest.

In State v. Slaydon, 921 So.2d 1199 (La. Ct. App. 3d Cir. 2006), following defendant’s arrest for criminal trespass, an officer lawfully removed a pen cap from defendant’s pocket and searched it (inside the officer found narcotics).

In U.S. v. Johnson, 445 F.3d 793 (5th Cir.), cert. denied, 547 U.S. 1199 (2006), police lawfully performed gunpowder residue tests of defendant’s hands incident to his arrest for a shooting.

The search may precede the arrest, as long as probable cause for the arrest exists independently of what is found during the search and probable cause to arrest exists before the search is conducted. In other words, an officer may not use the fruits of a search as the basis for the arrest of the suspect, and then seek to justify the search as one incident to the arrest. Rawlings v. Kentucky, 448 U.S. 98 (1980); State v. James, 795 So.2d 1146 (La. 2000).

A proper search incident to an arrest should be conducted contemporaneously with the arrest, i.e., immediately preceding or succeeding that actual physical act of arrest. However, a search of articles in the possession of the defendant at the time of arrest may not only be conducted at the time of the arrest, but may instead be conducted later, and at a different location, if a reasonable explanation for the delay is put forth. U.S. v. Edwards, 415 U.S. 800 (1974) (delay of ten hours between arrest and station house search permissible).

When police arrest the driver of or a passenger in a vehicle, officers may search the passenger compartment of the vehicle incident to the arrest, but only if:

• the arrestee is within “reaching distance” of the passenger compartment at the time of the search, or
 
• it is reasonable to believe the vehicle contains evidence of the offense of arrest.
 
Arizona v. Gant, 556 U.S. 332 (2009); State v. Cure, 2012 La. LEXIS 1953 (La. 2012). If the arrestee has already been handcuffed and placed in the back of a patrol car, then a search of the vehicle is no longer justified because the arrestee is no longer capable of accessing any weapon potentially hidden inside, unless police reasonable expect to find evidence of the crime for which the arrest was made in the vehicle. While police can generally expect to find evidence following a drug arrest (e.g. more drugs, paraphernalia), a search is not allowed following a traffic violation (for example, driving with a suspended license) as no evidence of such offenses could be concealed inside the vehicle. Under New York v. Belton, 453 U.S. 454 (1981), the scope of a vehicle search incident to arrest includes the entire passenger compartment, and all containers located therein, locked or unlocked.

In State v. Guillory, 21 So.3d 945 (La. 2009), a Lake Charles officer was patrolling an area where drug and gang activity had increased. He saw a known drug dealer standing with others outside the open passenger door of an SUV; defendant was sitting in the driver’s seat of the vehicle. The gathered individuals seemed to be “exchanging something or concentrating on something between them.” After a few moments, one of the men standing outside the passenger door apparently recognized the officer, because he mouthed the words, “that’s the police.” Several of the men quickly walked away. Believing he was witnessing a drug transaction, the officer then got out of the vehicle and approached the SUV; as he drew closer, he recognized defendant from a prior drug arrest. Defendant and his passenger began attempting to clear something from the armrest of the vehicle, but the officer could still see white crumbs on the armrest, as well as a piece of U.S. currency in the center console. The passenger was physically shaking and his eyes were wide, “about to bulge out.” For his part, defendant avoided eye contact with the officer. Believing the white crumbs on the armrest were the residue of crack cocaine, the officer asked defendant to exit the vehicle. Defendant stepped out with his back towards the officer, stuffing something into his front waistband as he exited. Fearing defendant was hiding a weapon, the officer patted him down. Instead, the officer recovered what turned out to be a bag of crack cocaine, and arrested defendant. The officer then conducted a lawful search incident to arrest of the passenger compartment of the SUV—it was reasonable to assume that the white crumbs were also from crack cocaine, and that therefore other evidence of the crime of drug possession could be found inside the vehicle.

As long as the above criteria are met, a search is allowed even when the arrestee is a “recent occupant” who has already stepped out of the vehicle when the officer first makes contact. Thornton v. U.S., 541 U.S. 615 (2004). However, a search is not allowed during a routine traffic stop where only a traffic citation is issued and no formal arrest is made. Knowles v. Iowa, 525 U.S. 113 (1998).

Note: The “Clothing Exception.” If an arrestee has a substantial need for clothing, police may make a brief entry into the arrestee’s residence in order to retrieve the appropriate garments. See U.S. v. Wilson, 306 F.3d 231 (5th Cir. 2002), cert. denied, 537 U.S. 1240 (2003). A man met police 5 or 6 feet outside of his apartment. He was arrested for kidnapping. Police were justified in entering the apartment to obtain clothing for the arrestee. The Court noted that “the hazards of public sidewalks and streets pose a threat of injury to the feet and other exposed areas of the body. . .Even without considering any issue of ‘common decency’ in transporting a person in underwear to a jailhouse or police station, we hold that in a situation such as this, the potential of a personal safety hazard to the arrestee places a duty on law enforcement officers to obtain appropriate clothing.”

7. Emergency Aid. Under this doctrine, a police officer can enter a premises without a warrant to protect individuals in distress, to assist victims of crimes that have just occurred or to investigate suspicious signs of impending danger. Warrantless entry is lawful if done to assist persons who are seriously injured or threatened with serious injury. Brigham City v. Stuart, 547 U.S. 398 (2006). This exigency, therefore, is based on the officer’s obligation to protect life and property.

In People v. Mitchell, 39 N.Y.2d 173, cert. denied, 426 U.S. 953 (1976), the Court held that there are three basic requirements for the application of the emergency doctrine: (i) the police must have reasonable cause to believe that there is an emergency at hand and an immediate need for their assistance for the protection of life or property; (ii) the search must not be primarily motivated by an intent to arrest and seize evidence; and (iii) there must be some reasonable basis to associate the emergency with the area or property to be searched. Once the police respond and enter a premises pursuant to this exigency, they have the right to “restore or maintain the status quo during the emergency to control the dangerous or dynamic situation.” This right enables the officer to take a number of intrusive actions ranging from a command to halt to a seizure of an individual. During the investigation of an emergency situation, the police may search for weapons to protect themselves and others and may look for injured or missing persons.

See, e.g., State v. Copeland, 631 So.2d 1223 (La. Ct. App. 5th Cir. 1994). Backup officers arrived on the scene two minutes after the detective investigating gunshots exited the apartment. The detective had checked the victim for pulse and found none. It was reasonable for the backup officers to enter the apartment to ascertain the need for medical assistance or to confirm the death. Also the officers had to enter the apartment because there was a two-year-old in it for whom immediate assistance was necessary.

In Michigan v. Fisher, 558 U.S. __ (2009), Brownstown, Michigan, officers responded to a complaint of a disturbance—a man was reportedly “going crazy” at a residence. Upon arrival, the officers found a household in considerable chaos: a pickup truck in the driveway with its front smashed, damaged fenceposts along the side of the property, and three broken house windows, the glass still on the ground outside. The officers also noticed blood on the hood of the pickup and on clothes inside of it, as well as on one of the doors to the house. Through a window, the officers could see defendant inside, screaming and throwing things. The back door was locked, and a couch had been placed to block the front door. The officers knocked, but defendant would not answer. They saw defendant had a cut on his hand and asked if he needed medical help, but defendant ignored these questions and demanded, with accompanying profanity, that they get a search warrant. One of the officers then pushed his way inside. The U.S. Supreme Court ruled that this warrantless entry was justified under the “Emergency Aid” doctrine because of defendant’s violent behavior. Although the officers had not seen defendant hit anyone, they did see him throwing things, and it was objectively reasonable to believe that these projectiles might have a human target (perhaps a spouse or a child), or that defendant would hurt himself in the course of his rage.

Note: Firefighters. Firefighters may make a warrantless entry into a burning building and seize any evidence of arson in plain view. They may also remain for a reasonable time after the blaze is extinguished to investigate its cause. However, additional entries to investigate must be made pursuant to the warrant proceedings governing administrative searches. Michigan v. Tyler, 436 U.S. 499 (1978).

8. Consent. A tool often employed by law enforcement officers is to simply ask a suspect for permission to search his or her person, car, or residence. If the request is granted, the individual has in effect waived his or her privacy interest in the area searched. This being so, a lawful, warrantless search may be conducted pursuant to consent given by the suspect. U.S. v. Santiago, 410 F.3d 193 (5th Cir. 2005); State v. Strange, 876 So.2d 39 (La. 2004). An officer need not have reasonable suspicion of criminal activity before asking for and receiving consent to search. State v. Snelling, 36 So.3d 1060 (La. Ct. App. 3d Cir. 2010).

Permission to search may also be obtained from a third party who possesses common authority over, or other sufficient relationship to the premises or effects sought to be inspected. Moreover, even where the party granting permission does not in fact have legally sufficient control over the premises, the consent may nonetheless be valid if the officer reasonably believes that the party had common control. Illinois v. Rodriguez, 497 U.S. 177 (1990).

In State v. Shumaker, 914 So.2d 1156 (La. Ct. App. 2d Cir. 2005), an adult babysitter who was watching the defendants’ 2-year-old son and who “stayed [in their trailer] occasionally” had at least apparent authority to consent to a search of the common areas of the trailer.

See also State v. Melbert, 649 So.2d 740 (La. Ct. App. 3d Cir. 1994). An officer received a tip from an informant, who previously provided reliable tips which led to arrests and convictions, that the defendant trafficked in cocaine and possessed a large amount of it where he lived. The officer who talked to the owner of the house where defendant lived told her this information and obtained her consent to search her house. He found a closed boot bag in the defendant’s room. The officer searched the boot bag and found some cocaine inside. The homeowner could give permission for police to search the room in which defendant was staying as a guest. Defendant did not have any expectation of privacy for three reasons: his room was open to the rest of the house at all times; he shared storage space in the room with other household members; and he could stay solely at the discretion of the homeowner. Had the officer seen any contraband or evidence of a crime in plain view in the room, the officer would have been entitled to take such evidence because the officer was entitled to be there. On the other hand, the homeowner’s consent to search defendant’s room did not give the officer the right to search through defendant’s boot bag. Although he was a guest in the home of another who had use of the room, defendant could expect his personal belongings kept in a boot bag not to be searched by the police without his permission. Thus, the cocaine found in the boot bag was suppressed.

Absent unusual circumstances, a parent possesses at least common authority over a residence occupied by a parent and child. State v. Cosie, 44 So.3d 314 (La. Ct. App. 5th Cir, 2010). See, e.g., State v. Cambre, 902 So.2d 473 (La. Ct. App. 5th Cir. 2005), where the Court found that defendant’s parents had the authority to consent to a search of his bedroom. Defendant did not pay rent; his only limited contribution to the household was the occasional purchase of groceries. In addition, the door to the bedroom was not locked, and both parents told police that they had “full access” to the room.

Be aware that a landlord generally cannot consent to a search of a tenant’s property. Chapman v. U.S., 365 U.S. 610 (1961).

When one co-occupant of a residence consents to a search, but another co-occupant is also physically present and expressly objects to the search, then any subsequent search and seizure is unreasonable and invalid as to the objecting party. Georgia v. Randolph, 547 U.S. 103 (2006). In Randolph, defendant’s wife called police regarding a domestic disturbance. When officers arrived, defendant was not home, but his wife alleged that he had a cocaine habit, and that he had drug paraphernalia in the house. While officers were speaking with defendant’s wife, defendant returned home. He denied he had a drug habit, but also refused to consent to a search of the residence. Undeterred, the officer who asked defendant for consent then turned to defendant’s wife and asked her; she readily agreed to let him search, leading the officer to a bedroom, where the officer saw a section of a drinking straw covered with a powdery residue. Because defendant had been present at the start of the search and objected to it, the contraband the officer observed could not be used against him.

Valid consent may be rendered verbally (express consent), or inferred from the conduct or actions of the person from whom the police seek consent (implied consent). See, e.g., State v. Massey, 653 So.2d 1372 (La. Ct. App. 4th Cir. 1995). Several officers stopped and got off their bicycles outside a reputed crack house on Annunciation Street in New Orleans. A man who had been sitting on the steps in front of the house’s screen door moved aside, and told the officers, “They’re in back.” The Court found that the man implicitly consented to police entry.

To be valid, consent must be given voluntarily. Courts will examine the circumstances under which the consent was given and ascertain if it was rendered intentionally and deliberately. Courts will inquire if the permission was the product of an essentially free and unconstrained choice by its maker. In making this determination, a court will consider: (i) the voluntariness of the suspect’s custodial status; (ii) the presence of coercive police procedures; (iii) the extent and level of the defendant’s cooperation with police; (iv) the suspect’s awareness of the right to refuse consent; (v) the suspect’s education and intelligence; (vi) the suspect’s belief that no incriminating evidence will be found. U.S. v. Santiago, supra. The State has the burden of proof to show by a preponderance of the evidence that the consent to search was freely and voluntarily given. State v. Thompson, 2012 La. LEXIS 1321 (La. 2012).

There is no requirement that officers tell an individual he or she has a right to refuse permission to search. While an individual’s knowledge, or lack thereof, concerning his or her right to refuse permission, is a factor to be considered in assessing the voluntariness of any consent given, it is not dispositive. U.S. v. Drayton, 536 U.S. 194 (2002); State v. Lara, 78 So.3d 159 (La. Ct. App. 5th Cir. 2011). Similarly, following a valid traffic stop, there is no requirement that an officer tell an individual that he or she is free to leave before asking for permission to search his or her vehicle. Ohio v. Robinette, 519 U.S. 33 (1996); State v. Parfait, 693 So.2d 1232 (La. Ct. App. 1st Cir. 1997). Because a suspect’s consent to a search is not an “incriminating statement,” there is also no requirement that a request for permission to search be prefaced by the Miranda warning. State v. Palmer, 14 So.3d 304 (La. 2009).

The search must be limited to those areas to which the defendant actually or implicitly gives permission to search. The scope of the search is generally determined with reference to that which the officer is seeking, i.e., to areas or containers where the stated subject of the search could be located. In Florida v. Jimeno, 500 U.S. 248 (1991), the Court approved the search of a paper bag, found on the floor of a car, for narcotics, after the defendant had given consent to a general search of his car. The Court concluded that, based on these facts, it was reasonable for the searching officer to believe the scope of the consent given permitted him to open the bag. The defendant knew the purpose of the search was to look for drugs, and it was objectively reasonable to assume drugs could be found there.

Compare with U.S. v. Rich, 992 F.2d 502 (5th Cir. 1993). During a stop for a burned out license plate light, a state trooper asked defendant, “Do you have any narcotics or weapons in your truck?” then asked, “Can I have a look in your truck?” Defendant said yes. Because of the open-ended nature of the question, defendant effectively consented to a search of the entire vehicle, including a closed suitcase found inside.

If, in an attempt to gain consent to search a residence, officers mislead a person by saying or implying they have a warrant and will search anyway, when in reality they do not, any permission given is invalid. Bumper v. North Carolina, 391 U.S. 543 (1968); State v. Hebert, 697 So.2d 1040 (La. Ct. App. 1st Cir. 1997). However, the threat to obtain a warrant, while bearing on the voluntariness of consent, is not treated the same. Stating that a warrant can and will be obtained, if police in fact have the requisite grounds, will not automatically vitiate an ensuing consent. State v. Franklin, 686 So.2d 38 (La. 1997).

9. Inventory and Booking. As long as preexisting, standardized procedures are followed, police may conduct a warrantless search of a lawfully impounded automobile and its contents (i.e., Inventory). Similarly, a lawful warrantless search of an arrestee, and containers in his or her possession, may be made prior to incarceration (i.e., Booking). These exceptions are premised on the notion that the police are, in addition to their other duties, fulfilling a caretaking role. They are protecting the property of the arrestee from loss or theft or vandalism, and other fellow detainees from the possibility of assault if a weapon is smuggled in. They are also protecting themselves from possible charges of theft. State v. Cousin, 700 So.2d 1016 (La. Ct. App. 1st Cir. 1997). Courts caution, however, that the extent of the search must be tailored to serve these objectives. An inventory or booking search must not be a ruse for a general rummaging in order to discover incriminating evidence. When evaluating the circumstances surrounding an inventory search to determine whether it was a true inventory search or a sham, the following factors should be considered:

• whether the vehicle could not have remained safely where it was located;

• whether the search was conducted in the field;

• whether a tow truck was called before the search commenced;

• whether formal impoundment procedures were followed;

• whether the vehicle operator was asked if he consented to a search, if the car contained any valuables, or if he would consent to a waiver of the protections afforded by an inventory search;

• whether the operator was given an opportunity to make arrangements for someone to pick up the vehicle for them.

State v. Keller, 77 So.3d 378 (La. Ct. App. 5th Cir. 2011).

With respect to the legitimacy of inventory searches, courts have found that reasonable departmental regulations relating to inventory procedures, when carried out in good faith, satisfy the Constitution. South Dakota v. Opperman, 428 U.S. 364 (1976); U.S. v. Seals, 987 F.2d 1102 (5th Cir.), cert. denied, 510 U.S. 853 (1993). The presence of preexisting and standardized procedures, as well as the absence of bad faith on the part of officers conducting the search, guard against the threat of using an inventory search as a pretext for looking for contraband or other evidence of crime without any individualized suspicion. Objects that are open to view in the vehicle are treated the same as objects that are hidden or otherwise concealed, so that when acting pursuant to the aforementioned criteria, officers conducting the search may open closed containers found in the vehicle, and inventory their contents. Colorado v. Bertine, 479 U.S. 367 (1987); State v. Jackson, 42 So.3d 368 (La. 2010).

The vehicle searched must lawfully be in police custody (i.e., there are sufficient grounds for impoundment) at the time of the search. Impoundment may be proper for a number of reasons.

In State v. Cousin, 700 So.2d 1016 (La. Ct. App. 1st Cir. 1997), an inventory search of defendant’s car pursuant to his valid arrest was found to be proper despite the fact that the search took place in a field rather than a storage area. There was no indication that the search was a pretext for the officers to look for illegal drugs. Moreover, there were no passengers who could drive defendant’s car home after he was arrested. In addition, the car was stopped in an unsafe area of a private driveway. Furthermore, the officers had called a tow truck to impound the car for safekeeping.

Similarly, the search of an arrestee and his or her personal effects, including closed containers, prior to incarceration is reasonable under the Fourth Amendment. “A stationhouse search of every item carried on or by the person who has lawfully been taken into custody by the police” is permissible. Illinois v. Lafayette, 462 U.S. 640 (1983). In Lafayette, police arrested the defendant and transported him to the precinct headquarters. At the time he was carrying a shoulder bag. The bag was opened, emptied, and found to contain contraband. The defendant argued that the search exceeded the scope of a permissible booking search. The Supreme Court disagreed, reasoning that the search served the important government interests of protecting the property of the arrestee, as well as protecting the police department from false claims. A routine booking and search is a reasonable way to promote these interests and thus is valid under the Fourth Amendment.

10. Automobiles. If police have probable cause to believe a moveable car contains contraband or evidence of a crime, they may lawfully conduct a search of the entire automobile and any containers inside it which could reasonably be expected to contain contraband, whether open or closed, without first securing a warrant if exigent circumstances are present. State v. Thompson, 842 So.2d 330 (La. 2003). The fact that a car is mobile and on the open road constitutes an exigent circumstance sufficient to justify a warrantless search. State v. Lopez, 772 So.2d 90 (La. 2000); State v. Williams, 858 So.2d 878 (La. Ct. App. 2d Cir. 2003). This exception applies to all containers, whether owned by the driver or a passenger, and regardless of whether or not there is individualized probable cause to search a specific container. Wyoming v. Houghton, 526 U.S. 295 (1999) (after officer saw a syringe in plain view in the driver’s pocket, he was entitled to search purse belonging to back seat passenger for narcotics).

See, e.g., State v. Bryant, 744 So.2d 108 (La. Ct. App. 4th Cir. 1999). New Orleans police received a tip from a paid, reliable confidential-informant (CI) that every day starting at about 5:00 p.m., a black male in his late 20s or early 30s was selling narcotics out of a dark green Oldsmobile in the 1200 block of South Robinson. Police began surveillance of the block. At around 5:00 p.m., defendant drove up in a dark green Oldsmobile, exited the vehicle, and sat on the steps of a vacant house. A few minutes later, a second individual arrived and sat next to defendant. After a brief conversation, both men stepped over to the vehicle. Defendant retrieved a black pouch from under the driver’s seat. The other man handed him a bill, in exchange for which defendant handed him an object out of the pouch. After this, the second man walked away. The officers observing this conduct had probable cause to search the car, including the pouch, for narcotics, and lawfully did so without a warrant.

Compare with State v. Heim, 870 So.2d 335 (La. Ct. App. 4th Cir. 2004). A CI told a New Orleans detective that a person by the name of “Tremaine” was selling marijuana from 21 North Oakridge Court, and that he used an older model blue Oldsmobile Cutlass to transport the drug. Police set up surveillance outside the specified apartment. They saw defendant exit the residence carrying a yellow plastic bag and enter an old blue Oldsmobile. Police followed defendant as he drove to the 7800 block of Dorsett Drive., where he parked the car and approached a group of men gathered near a tree. After a few minutes of conversation, defendant returned to the Oldsmobile with two of the men. Defendant sat inside the car, retrieved the yellow bag, and handed small items to the two men. This conduct sufficiently confirmed the tip and gave police probable cause for a warrantless search of the car.

In State v, Pratt, 16 So.3d 1163 (La. 2009), a detective observed an apparent exchange conducted by defendant inside his vehicle with an unidentified female, who climbed into the car moments after it rolled to a stop, and after defendant retrieved a magnetic key box attached to the frame of the vehicle. The encounter lasted no more than a minute before the female got out of the car and defendant drove away after returning the magnetic box to vehicle’s undercarriage. The detective had investigated many cases where drug dealers used magnetic boxes to avoid having narcotics detected by police. Another detective followed up on this information, finding defendant stopped by the pumps at a nearby gas station. However, defendant was not pumping gas—instead, he sat in his car counting a large wad of cash. After ordering defendant out of the car, the detective reached underneath the vehicle and retrieved three magnetic key boxes that were attached to it. Because defendant had apparently engaged in a drug deal just minutes earlier, the detective had probable cause to search the boxes without first obtaining a warrant. Marijuana and heroin found inside the boxes was admissible.

In State v. Toca, supra, a New Orleans officer was on patrol along North Roman Street at around 1:30 a.m.; from about a block away, he saw defendant standing at the intersection of Dumaine next to a car with an open trunk. The officer was in “blackout mode” (lights and siren off, “creeping along”), so defendant did not see the police car until it was about 10 feet from him. Upon seeing it, he slammed the trunk closed, then removed a white object from his pocket and discarded it. Having reasonable suspicion, the officer detained defendant in the police car, then retrieved the abandoned object, which proved to be crack cocaine. Because defendant had hurriedly closed the trunk, the officer had probable cause to search it without a warrant, and he lawfully seized the bag of crack he found inside.

Compare with State v. Thompson, supra. Following up on a tip that defendant was dealing drugs, two officers approached him as he stood near his car. Upon seeing the officers, defendant tossed something into the car (later revealed to be heroin wrapped up in a napkin). The tip, corroborated by defendant’s furtive conduct, provided probable cause, while the fact that the car was on the open road created exigent circumstances calling for a warrantless search.

In U.S. v. McBee, 659 F.2d 1302 (5th Cir. 1981), a bank was robbed one morning by a lone male in a blue-hooded sweatshirt. Immediately after the crime, a private citizen in a nearby office reported seeing a man in a sweat shirt enter the bank, leave as the alarm sounded, and then flee in a maroon Buick Regal with a specified dealer tag. Fifteen minutes to a half-hour after the robbery, an officer found a matching Buick parked on a street two or three miles from the bank. It was unoccupied, but the officer could see a blue sweatshirt inside. Warm air was coming from the grill, indicating the car had been parked recently. Police had probable cause for a warrantless search of the vehicle.

In State v. Adams, 909 So.2d 5 (La. Ct. App. 4th Cir. 2005), two New Orleans officers investigating an unrelated matter heard gunshots, then a broadcast reporting a shooting on nearby Deslonde Street. According to the broadcast, a 911 called saw the perpetrators fleeing the scene in a white van. While driving to the scene of the shooting, the officers saw a speeding white van just one block away. They stopped it. The 911 caller, who had stayed on the line while following the van, confirmed to the dispatcher that the officers had the correct vehicle, and this fact was relayed to the officers. The officers then removed both of the van’s occupants, handcuffed them, and searched the van. The Court upheld this warrantless search, even though both occupants had already been handcuffed. The officers nevertheless still had a compelling, lawful reason to search—they needed to determine if the gun used in the shooting was still in the van, or if they would have to widen their search to areas outside of the van. The offices thus made a valid seizure of a gun found under the center console.

Often, a statement by an occupant of the car alone can supply probable cause to search the car. An officer stopped a car for being without a required inspection sticker. During a computer check, he learned that the driver did not have a license. After arresting the driver, the officer told him that the car would be impounded and searched. When the officer asked if there were any drugs in the car, the driver admitted that there were. At this point the officer had probable cause to search the car. This probable cause was augmented when the other passengers admitted that there were drugs in the car. State v. St. Martin, 644 So.2d 773 (La. Ct. App. 1st Cir. 1994).

Sometimes, an odor alone can furnish probable cause to believe that a vehicle contains contraband. For example, in State v. Reynaga, 643 So.2d 431 (La. Ct. App. 3d Cir. 1994), the officer stopped a car for speeding. When standing at the driver’s side window, he noticed a strong smell of air freshener and a faint smell of marijuana. The smell of marijuana, coupled with the use of air freshener to hide it, established probable cause to search the vehicle for marijuana. Compare with State v. Williams, supra. Following a stop along I-20 for improper lane usage, defendant was extremely nervous, to the point that his hands were shaking. The state trooper who made the stop noticed an “overwhelming odor of fabric softener sheets and an odor of raw marijuana” emanating from defendant’s car. The trooper then had probable cause for a warrantless search.

Compare with State v. Wyatt, 775 So.2d 481 (La. Ct. App. 4th Cir. 2000). Defendant was a passenger in a car stopped because its windows were so darkly tinted that the officer could not see inside. As soon as the car stopped, defendant opened the passenger side door without any prompting by the officer. The officer immediately smelled a strong odor of marijuana coming from the car, and saw defendant make a “stuffing motion to the floorboard of the vehicle.” The officer then had probable cause to search the car (as well as probable cause to arrest defendant).

Note: Canine Searches. The Fourth Amendment does not require that police have a reasonable, articulable suspicion of criminal activity before allowing a well-trained narcotics detection dog to sniff the exterior of a vehicle during a lawful traffic stop, as long as this does not extend the duration of the stop. Illinois v. Caballes, 543 U.S. 405 (2005); State v. Lopez, 772 So.2d 90 (La. 2000). See also State v. Alsay, 847 So.2d 144 (La. Ct. App. 2d Cir. 2003) (dog sniff of cargo area of a bus not a constitutional violation, when the bus was already stopped for routine maintenance). An “alert” by a trained drug dog will establish probable cause to search the vehicle. State v. Lopez, supra; State v. Burney, 92 So.3d 1184 (La. Ct. App. 2d Cir. 2012). However, given the recognized fallibility of a dog’s sense of smell and its vulnerability to confusion by ambient odors, a dog’s failure to alert does not defeat probable cause when other factors, viewed within the totality of the circumstances, continue to support it. State v. Jackson, 42 So.3d 368 (La. 2010).

Historically, this exception to the warrant requirement was premised on the notion that a car is readily mobile. As such, there is a potential exigency, in that a vehicle containing contraband may be driven from the jurisdiction before officers have an opportunity to secure a warrant. More recently, courts have focused on the pervasive government regulation of automobiles. Because the State has a hand in so many facets of automobile ownership and use (e.g., licensing, registration, emission and safety inspections, et al.), one’s expectation of privacy in the solitude of his or her automobile and its contents is diminished. Automobiles, in our society, do not occupy the same sacrosanct position courts attribute to the home. With a lessened privacy interest, a greater intrusion becomes more reasonable, and permissible under the Fourth Amendment.

Stopping a car for a minor traffic violation, without more, will not create probable cause to believe the car contains contraband and justify a search of the vehicle. The officer must have a reasonable belief that a more serious crime has been committed, and probable cause to think that evidence of it can be found in the car.

Stated broadly, police have justification to conduct a warrantless search of a car, or an area or container within the car, in the following circumstances:

• the entire car, including the trunk and any closed containers, when the car is readily mobile and they possess probable cause to believe that it contains contraband or the fruits and instrumentalities of crime;

• the area within an occupant’s immediate control, to ensure the officer’s safety during a Terry stop;

• the entire passenger area of the car when they place an occupant of the car under arrest if the arrestee is within reaching distance of the passenger compartment at the time of the search or it is reasonable to believe the vehicle contains evidence of the offense of arrest;

• the entire car, and generally any closed containers, as part of an inventory procedure when the car has been impounded;

• the entire car, when the car has been abandoned; and

• the entire car, when valid consent has been given, or specific areas or containers, when permission to search has been limited to those areas.

The effective officer should keep these principles in mind when making the decision to act without a warrant. Although the rule remains that warrantless searches are per se invalid, warrantless searches are permissible in a variety of situations. However, the justifications permitting warrantless searches differ. The thorough officer should make sure that the circumstances with which he or she is confronted fit within the aforementioned exceptions, before deciding on a course of action.

Note: GPS Tracking. In U.S. v. Jones, 565 U.S. __ (2012), FBI agents installed a GPS tracking device on the undercarriage of defendant’s Jeep while it was parked in a public parking lot. Over the next 28 days, the agents used the device to track the vehicle’s movements (and once had to replace the device’s battery when the Jeep was parked in a different public lot). By means of signals from multiple satellites, the device established the vehicle’s location within 50 to 100 feet, and communicated that location by cellular phone to an FBI computer. It relayed more than 2,000 pages of data over the 4-week period. The U.S. Supreme Court found that installation of a GPS device, and the subsequent use of that device to monitor the vehicle’s movements, constitutes a “search” within the meaning of the Fourth Amendment. The agents did more than conduct a visual inspection of the Jeep; by attaching the device to it, they encroached on a protected area. Because they did not first obtain a warrant, this search was illegal.

Note: Other Vehicles. Watercraft are considered similar to automobiles, and searches of watercraft may be conducted under the same circumstances that would justify a search of an automobile. U.S. v. Villamonte-Marquez, 462 U.S. 579 (1983). Upon a showing of probable cause, police can make a warrantless search of a mobile home in a public place, if it is being used for transportation rather than as a residence. In making this determination, officers should consider the location of the mobile home, whether it is truly mobile (or, for example, on blocks); whether the vehicle is licensed; whether it is connected to utilities; and whether it has convenient access to a public road. California v. Carney, 471 U.S. 386 (1985).

11. Implied Consent (DWI Stops). Any driver who operates a motor vehicle upon the public highways of Louisiana is deemed to have consented to a chemical test or tests of his or her blood, breath, urine or other bodily substance for the purpose of determining the alcoholic content of his blood and the presence of any abused substance or controlled dangerous substance if a law enforcement officer has reasonable grounds to arrest the driver for DWI or a related offense (or if the driver is under 21 and the officer has reasonable grounds to believe he or she has been drinking). R.S. §32:661(A). A driver who is dead, unconscious or otherwise in a condition rendering him or her incapable of refusal is deemed not to have withdrawn such consent. R.S. §32:661(B).

When an officer requests that an arrested driver submit to chemical tests, the officer must read a standardized form advising the driver:

• of the Miranda rights,

• that his or her driving privileges can be suspended for refusing to submit to the chemical test,

• that his or her driving privileges can be suspended if he or she submits to the chemical test which shows a blood alcohol level of 0.08% or above or, if under 21, a blood alcohol level of 0.02% or above,

• that his or her driving privileges can be suspended if he or she submits to the chemical test which indicates the presence of any controlled dangerous substance,

• of the name and employing agency of all law enforcement officers involved in the stop, detention, investigation, or arrest of the person, and

• that refusal to submit to a chemical test after an arrest for DWI following refusals on two previous and separate occasions is a crime, the penalties for which are the same as the penalties for first conviction of DWI.

After reading the form, the officer should request that the driver sign it. If the driver is unable or unwilling to sign, the officer shall certify that the arrestee was advised of the information contained in the form and that the driver was unable to sign or refused to sign. R.S. §32:661(C).

The results of any test taken must be made available to the arrested driver or the driver’s attorney upon request. R.S. §32:665.

If the driver refuses the tests, or if the tests indicate a prohibited blood alcohol level, the officer’s must seize the driver’s license and issue in its place a temporary receipt of license, valid for not more than 30 days. The temporary receipt shall also provide and serve as notice to the driver that he or she has not more than 15 days from the date of arrest to make written request to the Department of Public Safety and Corrections for an administrative hearing. If the driver’s vehicle is operable and a passenger in the vehicle who is not under the influence of alcohol has a valid driver’s license, the officer must allow the passenger to take control of the vehicle rather than ordering or procuring towing services for the vehicle. If the vehicle does not create a hazard or obstruction to traffic and the motoring public, and if there is no passenger in the vehicle who possesses a valid driver’s license and is not under the influence of alcohol, the officer, before ordering or procuring towing services, must allow the arrested driver a reasonable time and opportunity to contact another person to take possession or control of the vehicle on behalf of the arrestee. Reasonable time to notify and take possession of the vehicle shall be in the sole discretion of the officer. R.S. §32:667.

12. Parolees and Probationers. Probable cause search is not required to search a probationer or a parolee, rather, only a reasonable suspicion that criminal activity is occurring is necessary for a probation officer to conduct the warrantless search. Griffin v. Wisconsin, 483 U.S. 868 (1987). The parole or probation officer must believe that the search is necessary in the performance of his duties and reasonable in light of the total circumstances. A probation officer, however, may not use his authority as a subterfuge to help another police agency that desires to conduct a search, but lacks probable cause. In determining whether a warrantless search by a probation or parole officer was reasonable, the court must consider:

• the scope of the particular intrusion,

• the manner in which it was conducted,

• the justification for initiating it, and

• the place in which it was conducted.

State v. Malone, 403 So. 2d 1234 (La. 1981); State v. Cosie, 44 So.3d 314 (La. Ct. App. 5th Cir. 2010).

13. Administrative Searches. Searches and seizures may be undertaken, by a state and its agents wholly apart from those pursued by law enforcement agencies. The constraints imposed by the Constitution apply to the state and federal governments and their subdivisions or agents. The U.S. Supreme Court has never limited the Amendment’s prohibition on unreasonable searches and seizures to operations conducted by the police. Rather, the Court has long spoken of the Fourth Amendment’s strictures as restraints imposed upon “governmental action”—that is, upon “the activities of sovereign authority.” New Jersey v. T.L.O., 469 U.S. 325 (1985).

Note: If a search is conducted by a private person, or at the direction of a private sector entity, no constitutional concerns arise. The Constitution places limits on government, not private, action. Allen v. Louisiana State Bd. of Dentistry, 543 So.2d 908 (La. 1989).

Detailed below are U.S. Supreme Court cases assessing the constitutionality of searches of an administrative character. In these instances, the Court has upheld searches in several situations where no law enforcement officials were involved, but where those individuals conducting the search could be deemed agents of a state or political subdivision (i.e., intermediaries acting at the state’s behest or in some way advancing the state’s agenda), and their actions thus subject to constitutional limitations.

These warrantless intrusions by state actors are justified by the rationale that particular situations may involve special needs of the government. The special needs doctrine concerns governmental objectives that go beyond the normal day to day needs of law enforcement agencies. If special governmental needs are demonstrated, a reviewing court will balance the privacy interests of the individual against the magnitude of the state’s need, to determine if a warrant, or at least some level of individualized suspicion (i.e., probable cause or reasonable suspicion) is required to justify a search in each particular context.

The Court approved a warrantless search by school officials of schoolchildren, New Jersey v. T.L.O., supra; warrantless drug tests on student athletes, Vernonia Sch. Dist. 47j v. Acton, 515 U.S. 646 (1995), and students engaged in competitive extracurricular activities, Bd. of Educ. of Indep. Sch. Dist. No. 92 of Pottawatomie Co. v. Earls, 536 U.S. 822 (2002); a warrantless search by an employer of employees’ desks, offices, or file cabinets, O’Conner v. Ortega, 480 U.S. 709 (1987); mandatory warrantless drug testing of both railway employees, Skinner v. Railway Labor Executives Ass’n, 489 U.S. 602 (1989), and customs officials, Nat’l Treasury Employees Union v. Von Raab, 489 U.S. 656 (1989).

See also Saacks v. City of New Orleans, 687 So.2d 432 (La. Ct. App. 4th Cir. 1996). Defendant was a police officer under investigation for illegal involvement in gambling. An anonymous phone call indicated that records of the details of defendant’s private business would be found in his police department office. The department’s operational manual provided that as a condition of employment, any police department office was subject to search upon the request of a superior. Since defendant’s supervisor agreed to the search and supervised it, this was a legal administrative search. There was no need for probable cause to conduct the search. The public’s interest in stopping police misconduct outweighed defendant’s privacy interest.

However, in Chandler v. Miller, 520 U.S. 305 (1997), the U.S. Supreme Court struck down a Georgia statutory provision requiring that candidates for specified state political offices pass a urinalysis drug test within 30 days prior to qualifying for election. The Court reasoned that Georgia had failed to show a special need important enough to override the individual privacy interests of the candidates. The Court found that the “certification requirement is not well designed to identify candidates who violate anti-drug laws” and that the statute failed to show any concrete danger posed by a state official possibly using drugs. See also Ferguson v. City of Charleston, 532 U.S. 67 (2001), where the Court struck down a policy which required state hospital employees to perform drug tests on urine samples taken from pregnant women (without the informed consent of the women), then to report positive results to police, who arrested the women if they refused to enter a drug treatment program. The Court found that the “central and indispensable” purpose of this policy was to generate evidence for law enforcement purposes, not to provide medical treatment, and noted that police were actively involved in the development of this policy as well as its day-to-day administration.

V. EXPECTATION OF PRIVACY

In Katz v. U.S., 389 U.S. 347 (1967), the U.S. Supreme Court held that the Fourth Amendment safeguards against unreasonable searches and seizures only extend to those places or objects with respect to which a person has exhibited some expectation of privacy. This expectation is one which society is prepared to recognize as reasonable. There are three varieties of property to which courts have consistently held no reasonable privacy expectation applies, and to which no constitutional protections will attach. These are: objects in open fields, objects placed in plain view, and objects that have been abandoned. These places can be searched, and items in those areas seized, without first securing a warrant.

The Supreme Court has noted that “the touchstone” of any claimed Fourth Amendment violation is always the reasonableness of the government’s intrusion upon a citizen’s personal security. It is often said that the Fourth Amendment does not prohibit all searches and seizures, only unreasonable ones. The threshold question in determining if government conduct is reasonable, is inquiring whether a legitimate privacy interest has been invaded. In Katz, supra, the Court spelled out the analysis that will be used to determine when Fourth Amendment protections are implicated, and when they are not. The Constitution will protect people from government intrusion only with respect to those areas and items for which they subjectively have an expectation of privacy and only when that expectation is plainly one that society is prepared to recognize as reasonable. The Fourth Amendment protects “people—and not simply areas—against unreasonable searches and seizures.” The Court noted that an expectation of privacy will vary from person to person, and place to place, reasoning that “objects, activities or statements that one exposes to outsiders may fall outside the protection of the Fourth Amendment because (one) has displayed them freely and has not shown an intention of keeping them private. One may also exhibit an expectation of privacy in an item, even though he or she takes it to a public place, if his or her acts manifest an intent to keep the item private.” If no privacy violation occurred, the Fourth Amendment is not implicated, and there is no need to further examine government conduct. Likewise, if one person’s privacy concerns have been trodden upon, other individuals whose interests were not interfered with do not have legal grounds, or standing, to challenge the government’s conduct, and that conduct need not be analyzed.

If, however, a privacy violation has occurred, the courts will proceed to examine the conduct in question, and endeavor to determine if it was reasonable under the circumstances. If the actions are deemed reasonable, they are legal; if unreasonable, they are unconstitutional, bringing the specter of suppression and civil liability into the forefront. To aid in this reasonableness determination, courts employ a balancing analysis. On one side of the scale rests a person’s privacy concerns regarding his home, body, and possessions. On the other side of the scale rests the government’s interest in advancing or promoting the law enforcement conduct in question. If the privacy interest is weighty (e.g., the inviolability of one’s home), then intrusive government conduct is less likely to be reasonable under the circumstances. If, on the other hand, the government interest is significant (e.g., curtailing the drug epidemic), and the individual’s privacy interest is lessened (e.g., items that may be carried about in one’s car), then more intrusive government action is more likely to be deemed constitutionally reasonable under the circumstances.

Nonetheless, there remains a judicial preference for warrants, and the general rule remains that warrantless searches are per se unreasonable. The Supreme Court has provided some clear-cut guidelines in specific instances, the so-called “bright-line rules” (e.g., requirement of a warrant for an in-home arrest, search of a passenger compartment when the occupant is arrested, etc.). Courts routinely state that they are hesitant to pronounce far-reaching rules of universal applicability. Rather, there is an increasing tendency to evaluate each case on its own facts, and resort to the balancing test to determine the reasonableness, and hence the constitutionality, of any given law enforcement action. There are many circumstances to which no precedent applies. In cases that fall beyond the confines of these “bright line” rules, where government conduct is in the periphery, or gray area of Fourth Amendment law, courts are increasingly likely to employ the balancing test. The outcome, obviously, will vary depending on the unique circumstances of each factual setting. In these cases, rather than employing a rule requiring a warrant for virtually all law enforcement actions, subject to limited exceptions, courts will instead employ the above criteria to answer the question begged by the Fourth Amendment: Was the conduct reasonable?

The following doctrines concern areas, and objects within those areas, or classes of property, with respect to which courts have consistently held individuals do not have a reasonable expectation of privacy. Because there is no privacy expectation, no search, within the meaning of the Constitution, can take place; i.e., the Fourth Amendment is not implicated, there is no need to examine government acts, and no basis for suppression of evidence seized.

A. Plain View Doctrine

Under the plain view doctrine, the warrantless seizure of a piece of evidence that is in plain view is permissible when two criteria are met. First, the evidence must be seen from a lawful vantage point. Second, it must be immediately apparent to the viewer that the object observed is incriminating evidence. In other words, the observing officer must have probable cause to believe the evidence in question is contraband or incriminating evidence. Finally, the officer must have a right of lawful access to the object itself. Horton v. California, 496 U.S. 128 (1990); State v. Boos, 47 So.3d 541 (La. Ct. App. 2d Cir. 2010). See also C.Cr.P. Art. 165.

Lawful vantage point means that the officer has a legal justification for his or her place of observation. State v. Laird, 674 So.2d 425 (La. Ct. App. 4th Cir. 1996).

See, e.g., State v. Williams, 608 So.2d 266 (La. Ct. App. 3 Cir 1992). An informant told an officer that defendant had returned from Houston that day with a shipment of illegal drugs. The officer relayed this information to other officers who went to defendant’s trailer. When these officers asked defendant if they could enter, he allowed them in. While in defendant’s trailer, they observed a marijuana cigarette in an ashtray on a coffee table. The officers had a right to be where they observed the marijuana cigarette because defendant had consented to their entry and the defendant agreed to talk to them in the room where the ashtray was located.

See also State in the Interest of Jynes, 626 So.2d 457 (La. Ct. App. 4th Cir. 1993), where a hat and plaque that were in plain view of officers in the living room of an apartment where officers were executing an arrest warrant for defendant were lawfully seized. The officers had a right to be where they were because of the arrest warrant.

In State v. Robichaux, 788 So.2d 458 (La. Ct. App. 4th Cir. 2001), a juvenile flagged down police and told them someone in defendant’s residence needed assistance. As they walked up the driveway toward the residence, the officers noticed droplets of blood on the ground and porch steps. They knocked on the back door, and could hear someone moaning inside. When the victim opened the door, she was covered with blood; she told the officers the name of her assailant and explained that she had been beaten with a hammer. The officers “swept” the apartment for their safety to verify that the assailant was not still on the premises. During this sweep, they found a bloody hammer by the back door. Because the officers were justified in conducting a brief search for the assailant, they lawfully seized the hammer, which was obviously connected to the crime under investigation.

In State v. Gray, 945 So.2d 798 (La. Ct. App. 5th Cir. 2006), defendant was stopped for a traffic violation. While one deputy approached from the driver’s side to ask for defendant’s license, a second deputy walked up to the passenger side and shined his flashlight into the vehicle, to scan for weapons through a partially open window. Instead he saw a clear bag of crack cocaine in a cupholder in the center console of the floorboard. Because the traffic stop gave the deputy justification for being next to defendant’s vehicle, and it was immediately apparent that the clear plastic bag that he saw contained contraband, he had a right to seize the crack under the plain view doctrine.

Immediately apparent means that the officer needs to conduct no further investigation on the object or item in question to realize its evidentiary value. State v. Laird, supra.

See, e.g., State v. Harris, 744 So.2d 160 (La. Ct. App. 4th Cir. 1999). During a lawful frisk of defendant, who was walking and weaving down Edinburg Street late at night, apparently intoxicated, the officer saw a crack pipe jutting out of his shoe. The pipe was lawfully seized.

Compare with State v. Young, 820 So.2d 1182 (La. Ct. App. 4th Cir. 2004). Defendant was stopped for a seatbelt violation. While interviewing defendant, the officer noticed a clear plastic bag filled with a green vegetable material that was hanging out of the right front pocket of defendant’s sweatshirt. Because it was immediately apparent that the bag contained marijuana, the officer made a valid seizure of it.

See also State v. Braud, 357 So.2d 545 (La. 1978). Defendant was stopped for an expired brake tag on his vehicle. During the stop, the officer saw loose marijuana scattered on defendant’s lap and the floorboard. While recovering the marijuana, he also saw an open brown envelope containing marijuana and an unlabeled brown pill bottle beside the envelope on the floor of the car. Because the pill bottle was unmarked and seemed to be contraband based on its placement in the car immediately next to a container of marijuana, it was lawfully seized under the plain view doctrine.

In State v. Lawrence, 925 So.2d 727 (La. Ct. App. 2d Cir. 2006), three masked men robbed an E-Z Mart in Ruston in the early morning hours. Within two minutes of the alarm being sounded, an officer driving to the scene of the robbery saw a white car a short distance away. The officer knew that three men matching the description of the E-Z Mart robbers had robbed a Huddle House earlier that morning, then fled in a white car. This was the only car the officer had seen on the road. The officer stopped the car. When he looked inside of it, he saw cash and masks; he lawfully seized these items, as they clearly connected the men to the recent robbery.

In State v. James, 788 So.2d 23 (La. Ct. App. 4th Cir. 2000), an officer went to defendant’s house after defendant was identified as a suspect in a brutal rape/robbery. When defendant answered the door, he had dried blood on the side of his jaw. The officer handcuffed defendant, then asked if he could check if there was anyone else in the house; defendant agreed to this. While in side the house, the officer saw a pair of tennis shoes with blood on them. Considering that the victim was badly beaten and that defendant answered the door with a bloody face, it was reasonable for the officer to assume that bloody tennis shoes were evidence of the crime. The officer also made a valid seizure of a television he found in plain view which defendant had stolen from the victim after raping her; the officer could tell it was the victim’s television by paint on the extension cord.

The theory behind the plain view doctrine is that when a police officer is conducting a lawful search and comes across an item or object that is not the object of a search, but is plainly incriminating, then the officer may seize that item. The justification for such a warrantless seizure is not a lack of privacy interest in the item (probable cause to believe that the object or item is contraband, evidence, or fruits or instrumentality of a crime is necessary), but that there is no intrusion beyond that which is already justified.

The importance of the plain view doctrine is that, technically, when conducting a search, an officer may seize only those objects or items described in a warrant or, in a warrantless search, those objects or items which the officer is lawfully authorized to seize under an exception to the warrant requirement. Thus, without the plain view doctrine, an officer searching an automobile for weapons would be forced to ignore evidence that was not a weapon. However, under the plain view doctrine, a seizure of other evidence is lawful.

Use of a flashlight to view an object does not make a plain view seizure unlawful. State v. Hunt, 25 So.3d 746 (La. 2009). However, police cannot use a device which is not in general public use to explore details of the home that would previously have been unknowable without physical intrusion without first obtaining a warrant. Kyllo v. U.S., 533 U.S. 27 (2001) (warrantless police use of a thermal imager, which measured the amount of heat emanating from different areas of defendant’s house, violated the Fourth Amendment).

Similar to plain view is the theory of open view. However, in open view an officer needs no justification for his or her vantage point in that the object or item is in a place in which no person could have a reasonable expectation of privacy. Thus, there is no search being conducted when an officer finds an object or item in open view.

“The seizure of property in plain view involves no invasion of privacy and is presumptively reasonable, assuming that there is probable cause to associate the property with criminal activity.” Payton v. New York, 445 U.S. 573 (1980). This doctrine is premised on the notion that if an article is already in plain view, the owner of the property has not manifested any expectation of privacy in the object. Often, the critical factor in deciding the applicability of the doctrine to the admission of proffered evidence, involves a determination of whether or not the seizing officers are lawfully in the position from which they view the seized item. As long as law enforcement officials have a proper justification for being where they conduct their observation, and have a right of access to the item seized, they may seize all contraband, fruits, and instrumentalities of crime, or those items that they have probable cause to believe are contraband, fruits, or instrumentalities of crime. Adequate justifications for being at a given vantage point would include being in a public area (e.g., street, or business open to the public), working under the authority of a warrant, or where the intrusion that brings the police within plain view of the evidence is supported by one of the exceptions to the warrant requirement (e.g., hot pursuit or exigent circumstances). A proper justification for the officers being where they are viewing from, in essence, means that the officer did not violate the defendant’s constitutional rights in establishing his or her vantage point. To fall within the purview of this exception, the discovery of the incriminating items need not be inadvertent (i.e., the seizing officer can be operating under the assumption that incriminating evidence will be found, or have an idea of what he or she will find), but the incriminating nature of the item must be immediately apparent. U.S. v. Elwood, 993 F.2d 1146 (5th Cir. 1993).

Courts sometimes draw a distinction between items seized in “plain” view, and items seized in “open” view. Under this analysis, items in plain view are in a constitutionally protected area (i.e., one in which there is a reasonable expectation of privacy). When these items are seized the question a reviewing court will ask is, once the item has been seen, is there a justification, like a warrant or an applicable exception, that will permit access? Or, if the item is seen from a constitutionally protected area, is there a justification for the law enforcement personnel being in that protected area? For example, if contraband is seen in plain view, and the officer is justified in being at his vantage point, it does not always mean the contraband is subject to immediate seizure. If the contraband is in a home, or in the curtilage, and seen from without, a warrant must be procured, absent an applicable exception to the warrant requirement, before the home can be entered and the evidence seized. Items in open view, on the other hand, are items seen in an area that is not constitutionally protected (i.e., where there is no reasonable expectation of privacy). Examples often cited are objects in open fields, on the body of a person, in a public building, or in a car. In this respect, the open view doctrine is essentially identical to the open fields concept, discussed below.

In State v. Paulson, 740 So.2d 698 (La. Ct. App. 1st Cir. 1998), defendant was growing marijuana in garden plots in his front yard. Although these plants were not visible from the public road, because of a wood fence, they were clearly visible from defendant’s driveway. This driveway was non-gated, and defendant had no “Keep Out” or similar signs. Defendant made no attempt to keep people out, so the plants would be visible to mail carriers, delivery people, neighbors or anyone else who might enter the driveway. Therefore, the plants were in open view, and officers could enter the driveway and observe them without a warrant.

By analogy, the plain view doctrine has been expanded to include a “plain smell” corollary—see, e.g., State v. Johnlouis, 22 So.3d 1150 (La. Ct. App. 3d Cir. 2009), finding that the odor of marijuana on a driver alone establishes probable cause for the search of a vehicle.

B. Areas and Items Surrounding the Home

The home is clearly a bastion of Fourth Amendment rights. The area around the home, often referred to as the “curtilage,” also enjoys protection. This includes areas such as the garage, garden, or the immediate yard. However, courts have held that the area outside the curtilage is not worthy of the same protection.

1. Curtilage. The sanctity of one’s home is at the core of Fourth Amendment rights. While objects in open areas do not receive the benefit of Fourth Amendment protections, courts have also ruled that constitutional safeguards will extend to zones immediately outside the home, an area called the curtilage. The extent of the curtilage is determined by factors that bear upon whether an individual reasonably may expect that the area in question should be treated as the home itself. Courts look to see if the area is used for the “intimate activity associated with the sanctity of a man’s home and the privacies of life.” The analysis employed by courts entails an examination of four factors: (i) the proximity of the area claimed to be curtilage to the home; (ii) whether the area is enclosed, for example, by a fence or hedge; (iii) the types of activities for which the homeowner uses the area; and (iv) the measures taken by the resident to guard the area from observation by people passing by. U.S. v. Dunn, 480 U.S. 294, reh’g denied, 481 U.S. 1024 (1987); State v. Taylor, 714 So.2d 143 (La. Ct. App. 2d Cir. 1998).

As a consequence of the interplay between these two doctrines, the home and the curtilage are protected by the Constitution, and a warrant will generally be required to enter and search them. The open areas that surround those private protected zones do not occupy the same position of reverence and are not accorded the same protections.

“[P]olice with legitimate business may enter the areas of the curtilage which are impliedly open to use by the public, and...in so doing they are free to keep their eves open and use their other senses.” State v. Deary, 753 So.2d 200 (La. 2000). In the absence of signs or other warnings, officers are free to walk up to the front door and knock, just as any other citizen would be, and their observations while doing so are admissible (this procedure is often called a “knock-and-talk”). State v. Brisban, 809 So.2d 923 (La. 2002). For example, in Deary, police walked onto defendant’s front porch hoping to question him about an individual who had just been seen leaving his residence. The screen door and front door were both open, and the officers could see defendant inside on the phone with his back to the door. When the officers knocked on the side of the house, defendant turned and a startled look crossed his face; he then dropped a clear plastic bag containing a white substance (later proven to be cocaine). Because the officers were lawfully in position to make their observations, their subsequent arrest of defendant was valid.

When police approach a home to speak with the residents, a protective sweep may be justified if necessary to ensure the safety of the officers, even though no arrest is made. U.S. v. Gould, 364 F.3d 578 (5th Cir.), as revised, cert. denied, 543 U.S. 955 (2004). In Gould, police had information that defendant “planned to go on a killing spree killing judges, police officers, and minority groups,” and that after this spree, he planned to hide and “snipe” at anyone who tried to take him into custody. Deputies went to the mobile home where he was staying to follow up on these reports; because they did not yet have probable cause, they planned only to talk with him, not to arrest him. A man met the deputies at the door of the mobile home and indicated that defendant was in a bedroom and was “probably asleep,” but he agreed to let them enter anyway to “check it out.” As the deputies walked down the hallway toward the bedroom, they could see that defendant was not in bed as the first man had indicated, which raised their suspicions. Concerned about defendant’s professed hatred of police and alleged violent plans, the deputies conducted a brief sweep of the room, which included looking into two closets and under the bed, to make sure that defendant was not hiding and waiting to ambush them. The Court concluded that this sweep was a reasonable step to ensure the deputies’ safety; therefore, rifles seen in the closet during the sweep could be used to justify defendant’s arrest for possession of a firearm by a felon when he was found outside in the woods.

2. Aerial Search. Courts have found that it is unreasonable to have a privacy expectation in the aerial view of one’s property. This is due to the fact that any private citizen may obtain such a view. Since there is no protected privacy interest in the view, police may conduct aerial searches without a warrant. Dow Chemicals Co. v. U.S., 476 U.S. 227 (1986).

3. Open Fields. Courts have said that people cannot maintain a reasonable expectation of privacy as to items placed in open fields, or concerning activities conducted there. Because there is no intrusion on a constitutionally protected zone of privacy, the Fourth Amendment is not implicated when law enforcement officials survey structures found, or activities conducted, in an open field. Because the Fourth Amendment does not protect open fields, the examination of objects therein does not constitute a search, and neither a warrant—nor any exception to the warrant requirement—need be shown to justify the seizure of articles in an open field. Oliver v. U.S., 466 U.S. 170 (1984); State v. Hemphill, 942 So.2d 1263 (La. Ct. App. 2d Cir. 2006).

The type of land a court may deem an open field will depend on the unique circumstances of each parcel. A variety of circumstantial factors will be examined to determine if the area is treated as a non-private area, or if the owner has manifested a privacy interest, or has exhibited an intent to keep outsiders away. The presence or absence of “No Trespassing” signs, and the extent to which such a policy is enforced, is relevant in this determination, as is the presence or absence of a fence or hedge surrounding the field, and the extent to which the owner controls access to the field by use of a gate or chain across an entry lane.

Remember that “open field” is a term of art, and encompasses “any unoccupied or undeveloped area outside of the curtilage.” Thus, land that is neither “open” nor a “field,” as those terms are understood in common parlance, may still fall within this doctrine, e.g. a thickly wooded area. State v. Taylor, 714 So.2d 143 (La. Ct. App. 2d Cir. 1998).

Courts have held that it is generally unreasonable to have an expectation of privacy in open areas of land. Even if the land shows evidence of an expectation of privacy, the courts will still only look at the reasonableness of that expectation.

See, e.g., State v. Taylor, supra, where officers did not require a warrant to enter a marijuana patch in a wooded area located in DeSoto Parish, at the end of a “cattle trail” through a pasture. The entrance to the path was guarded only by a single strand of rusty wire on a broken-down fence. There was no gate or “No Trespassing” sign. The patch was some distance from defendant’s house, and could not be seen from there.

See also State v. Green, 683 So.2d 1292 (La. Ct. App. 3d Cir. 1996). A plastic bottle containing crack cocaine was first discovered in a vacant lot by a police officer, who placed his initials and badge number on it. It was next seen in, and recovered from, the defendant’s hands by the same officer after he saw defendant retrieve the container from underneath a tire in the lot. Defendant could not have a reasonable expectation of privacy in an article left in such a location. Warrantless search and seizure yielding the bottle containing crack cocaine fell within the “open fields” exception to the search warrant requirement.

In State v. Smith, 680 So.2d 95 (La. Ct. App. 5th Cir. 1996), defendant had no expectation of privacy in an open, grassy area located between his mobile home and the carport of his father’s residence. The area was located 15 to 20 feet from the road, and as there was no fence, it was clearly visible from the road. Officers could enter and look at a car parked on this strip of land without violating the Fourth Amendment.

4. Abandoned Items or Garbage. When property has been abandoned, it no longer falls within the area of protection afforded by the Fourth Amendment, and therefore can be searched or seized without a warrant or any other justification. When determining if property has been abandoned, courts will analyze the actions of the individual alleged to have discarded the article. The focus is not whether the defendant relinquished dominion and control of the property with respect to his or her possession, as would be the case if the ownership of the item were in dispute, but rather, whether the individual has relinquished any reasonable expectation of privacy in the article. When police conduct is lawful (e.g., they have a lawful right to approach and question a person) and a suspect discards an item in a public place, then he or she can be said to have abandoned that item. State v. Jackson, 824 So.2d 1124 (La. 2002). Police may secure the item and, if incriminating, retain it for use later as evidence, without fear of the suspect claiming that the evidence was seized from him or her unlawfully.

See, e.g., State v. Bacuetes, 772 So.2d 813 (La. Ct. App. 4th Cir. 2000). Two plain clothes New Orleans officers were on patrol along Conti Street when they saw defendant throw tissues to the ground. Because they had been ordered to enforce “quality of life” violations, they stopped and got out of their car, intending to issue defendant a warning for littering. However, before they even said anything to defendant, he dropped a crack pipe to the ground and began to cross the street. Because defendant had not yet been seized, he voluntarily abandoned the crack pipe; the officers could lawfully seize it without a warrant.

Compare with State v. Lewis, 85 So.3d 150 (La. Ct. App. 4th Cir. 2012), two New Orleans officers on routine patrol turned onto a street, where they saw defendant and a companion sitting on steps leading to an abandoned house. Defendant held a black object in his hand (later revealed to be a magnetic key box) into which his companion was looking. As soon as defendant noticed the officers, he reacted nervously and “threw down” the key box on the step below him under his legs. The officers then exited their vehicle and told the men on the steps to come to them. As defendant got up, he made no effort to retrieve the key box, instead leaving it on the steps on the abandoned house. Because the officers had not yet made an effort to stop defendant at the time he dropped the key box, it was abandoned, and could be searched.

In State v. Bell, 709 So.2d 921 (La. Ct. App. 5th Cir. 1998), defendant saw flashing lights on an unmarked squad car, walked off toward the alley, and threw a brown object with a white lid onto the street. Because this evidence was abandoned by the defendant prior to any intrusion by police, the evidence was legally obtained and admissible.

Conversely, if officers do not have a justification for their initial actions (e.g., detaining without reasonable suspicion), and the item is discarded in response to this unlawful activity, the evidence may be suppressed as the fruit of illegal law enforcement activity. In this instance, courts say that the unlawful police action forced the abandonment. State v. Tucker, 626 So.2d 707 (La. 1993); State v. Mitchell, 731 So.2d 319 (La. Ct. App. 4th Cir. 1999). Suppression may be proper even if the defendant was not actually seized by police, as long as an unlawful seizure was “imminent” at the time the evidence was discarded. State v. Dobard, 824 So.2d 1127 (La. 2002).

When an individual abandons an item of personal property, he relinquishes a reasonable expectation of privacy in the discarded item. This is true whether an individual is putting trash to the curb or dropping evidence while fleeing from police. A showing of actual intent to abandon is not necessary. It is only necessary to show that the individual asserting a privacy interest in the property in question had relinquished sufficient control over the property so that he no longer had any reasonable expectation of privacy in the object or item. See California v. Greenwood, 486 U.S. 35 (1988) (renounce any expectation of privacy in garbage set out on the street). Compare with State v. Strickland, 683 So.2d 218 (La. 1996) (a bank bag discovered in a trash bin located near a trailer where the defendant had been staying was abandoned property and subject to seizure without warrant).

5. Disclaimer of Ownership. If a defendant disclaims ownership of property or any possessory interest, police may use such a denial as sufficient proof of either an intent to abandon the property or a lack of ownership of the property.

See, e.g., State v. Lee, 715 So.2d 582 (La. Ct. App. 3d Cir. 1998). Police used a drug dog to sniff the baggage in a cargo bay of a Greyhound bus stopped in Alexandria. The dog alerted on a bag with a nametag reading “Mike Jones.” An officer boarded the bus and asked if the bag belonged to anyone; no one responded. The driver indicated the claim ticket on the bag matched defendant’s ticket. The officer spoke with defendant, who was nervous and said he no longer had his ticket. At this point, the officer had reasonable suspicion to detain defendant and asked him to step off the bus. Outside the bus, defendant denied he was “Mike Jones” and claimed that the bag was not his. Therefore, the bag was abandoned and police could search it without a warrant.

Compare with U.S. v. Roman, 849 F.2d 920 (5th Cir. 1988). The Court found that defendant abandoned his suitcases he had checked in an airport when he told officers that he had not checked any bags and had no luggage besides his carry-on bag; defendant therefore could not object to the officers’ search of the suitcases.

However, as with abandonment, if the disclaimer comes as a result of police misconduct then the owner of the property may still have a privacy interest in the property. State v. McBarry, 699 So.2d 127 (La. Ct. App. 4th Cir. 1997). In McBarry, the discovery of a bag containing a gun was a direct result of an illegal stop and could not be lawfully seized. The defendant had placed the bag under the police car after being unlawfully stopped. The defendant only abandoned the property after being stopped.

C. The Caretaker Function

The “caretaker function” was first developed by the U.S. Supreme Court in Cady v. Dombrowski, 413 U.S. 433 (1973). The concept of the “caretaker function” is that the police are not always involved in the adversarial process of arresting criminals. Sometimes the police may act in other ways to help the public. This may be to render assistance to individuals in need or to provide protection for the rights and property of members of the general public. The “caretaker function” also applies to certain acts performed by police to secure a suspect’s rights or property. The Courts will examine the reasonableness of any such act. However, probable cause is not necessary. Evidence that is found during such acts will be admissible.

VI. THE EXCLUSIONARY RULE

The frequent result of unconstitutional actions by law enforcement is the imposition of a judicially created remedy—banning the use of evidence gathered under such circumstances—called suppression. The exclusionary rule mandates that all evidence obtained by searches and seizures violative of the rights of an accused are inadmissible against that person in a subsequent trial. The rule is premised on the notion that if private, constitutionally protected areas can be searched, and items taken unlawfully are used to obtain a conviction, the protections of the Fourth Amendment are of little, if any, value. The exclusionary rule is in essence an enforcement mechanism, serving to give teeth to constitutional guarantees. The rule bars the use of all forms of illegally obtained evidence. Physical evidence as well as statements are subject to suppression, if they derive from an unconstitutional act, such as an unlawful arrest, illegal search or coercive interrogation. If law enforcement officials come by evidence through exploitation of their illegal conduct, the evidence is said to be “tainted,” and evidence tainted by illegal conduct on the part of law enforcement is inadmissible against an accused.

The exclusionary rule applies not only to the illegally obtained evidence itself, but also bars the use of evidence derived from the initially obtained illegal evidence, because of the initial illegality. This derivative, or secondary evidence, including an officer’s testimony based on knowledge garnered as a result of the illegal conduct, is often referred to as the “fruit of the poisonous tree.” To invoke the protection of the “poisonous tree” principle, the defendant must first demonstrate there was a primary illegality (i.e., an unconstitutional search or arrest, or a coerced confession), and secondly, a nexus, or connection, between the illegality and the derivative evidence. The nexus between the illegal act and the subject evidence must be so strong that police can be said to have obtained the evidence only by an exploitation of their illegal actions. If another event or outside factor weakens the connection between the illegality and the evidence, a principle referred to as attenuation, so that the evidence can no longer be said to be a by-product of the unlawful conduct, then suppression is not appropriate. The attenuating factor removes the stigma of the illegal law enforcement action, so that denying the admission of the seized evidence does not serve the deterrent purposes of the exclusionary rule.

The exclusionary rule is not mandated by the language of the Constitution. It is, rather, a judicially created remedy. Exclusion is appropriate where the underlying purposes of the Bill of Rights (i.e., freedom from unbridled government intrusion) are best served. The rule prohibiting the use of illegally obtained evidence has its roots in the notion that we live in a society governed by the rule of law, not rule by law. If a government is not held to the standards found in the document that created it, then how can a government expect citizens to respect and abide by its pronouncements? Moreover, the rule is not designed to penalize officers for their mistakes or oversights, or to hamper their legitimate efforts. “The criminal does not go free because the constable blundered, but because the Constitution prohibits securing the evidence against” the defendant. People v. Cahan, 282 P.2d 905 (Cal. 1955). However, the rule does serve as a deterrent, in that it discourages officers from obtaining evidence in an illegal manner. If the evidence cannot be used to obtain a conviction, then the incentive to obtain it disappears. Put another way, law enforcement is encouraged to respect constitutional guarantees in evidence gathering, for only evidence taken in accordance with those principles will be of any use.

There are three well recognized exceptions to the above rule: (i) the “independent source” and (ii) “inevitable discovery” doctrines, and (iii) the “good faith” exception. The first two are analogous to the attenuation concept, discussed above, where the connection between police misconduct and evidence of crime may be sufficiently protracted to permit the use of that evidence at trial. If an event or act is interposed between the initial illegality and the discovery of the evidence offered, then it may be argued that the evidence is not a byproduct or direct result of action tainted by illegal conduct. An attenuation argument may lead to the admission of evidence seized as a result of an illegal arrest or search in certain circumstances. For example, if a suspect’s response to illegal police actions is itself a distinct and separate crime, then the suspect may be arrested or searched on the basis of that crime, even if the initial police conduct was illegal. The independent, intervening illegal act may be said to purge the seized evidence of the taint of the initial illegality. The relationship between any illegal conduct and the seizure is adequately attenuated, so that the effect is not the result of an illegality, and the admission of the seized item does not offend constitutional guarantees.

With respect to the independent source and inevitable discovery exceptions, the prosecution is, in effect, arguing that there is no nexus between the illegal conduct and the evidence, but rather the evidence was derived from other, constitutionally permissible sources. Attenuation analysis focuses on whether the proffered evidence has come to the attention of officers by an exploitation of illegal action or instead by means sufficiently distinguishable to be purged of the primary taint.

A. Independent Source

“The Fourth Amendment does not require the suppression of evidence initially discovered during police officer’s illegal entry of private premises, if that evidence is also discovered during a later search pursuant to a valid warrant that is wholly independent of the initial illegal entry. The independent source doctrine permits the introduction of evidence initially discovered during, or as a consequence of, an unlawful search, but later obtained independently from lawful activities untainted by the initial illegality.” Murray v. U.S., 487 U.S. 533 (1988). The circumstances that justify the second lawful search must have no connection to the initial, unlawful conduct. The facts supporting the second search must arise wholly apart from those that purportedly justified the initial search (e.g., a judicial finding of probable cause, and a warrant issued based on that finding, where the facts in the supporting affidavit derive completely from a source independent of facts garnered during an initial, illegal search).

In Murray, supra, officers conducting a narcotics investigation had probable cause to believe a large quantity of drugs was being stored in a warehouse. Before securing a warrant, they illegally entered the warehouse and confirmed their beliefs, finding several bales of marijuana. The officer subsequently applied for and obtained a search warrant, but made no mention of their entry to the issuing judge, basing their application only on facts they had accumulated prior to the unlawful entry. The Supreme Court held that if the earlier information in the affidavit in fact supported the probable cause determination, so that the later seizure of the marijuana was not a result of the illegal entry, but rather the result of a warrant executed pursuant to the independent probable cause finding, the evidence would not be suppressed.

See also State v. Williams, 619 So.2d 650 (La. Ct. App. 4th Cir. 1993). A credible informant told the officers that cocaine was being sold from a certain house by several people. He told the officers that he observed cocaine in this house within the last 72 hours. The officers’ surveillance of the house indicated activity consistent with drug trafficking. When the informant exited the house, he told the officers that the defendant had just spoken about leaving to do a drug deal. After the defendant and another man left the house, they were arrested. The officers then illegally entered the house and secured it until they obtained a search warrant. Even without this illegal entry, there was probable cause to obtain a search warrant for the house. The evidence seized in the house was not remotely related to the illegal entry into the house. Rather, the evidence in the house was seized as a result of an independent source, the search warrant. Thus, this evidence was admissible.

B. Inevitable Discovery

“If the prosecution can establish by a preponderance of the evidence that the information ultimately or inevitably would have been discovered by lawful means then the deterrence rationale has so little basis that the evidence should be received.” Nix v. Williams, 467 U.S. 431 (1984). Generally, courts will find evidence would have been inevitably discovered if the evidence would have been discovered, in the same condition, through an independent line of investigation, and where the independent investigation was already in progress at the time of the illegal search.

In Nix, supra, two officers illegally obtained from a suspect the location of the body of a child he had murdered. The defendant argued that testimony concerning the location and condition of the body should be suppressed as a result of this illegality. The Supreme Court disagreed, holding that if the prosecution could demonstrate that the child’s body would have been discovered without the benefit of the defendant’s statements, suppression was not appropriate. In this case, there was an extremely good chance that the state could demonstrate the body’s location would have been inevitably discovered, as there was a 200-member search party, combing the area, which in fact was scheduled to search the area where the body was found.

Compare with State v. Knapper, 626 So.2d 395 (La. Ct. App. 4th Cir. 1993). An informant told officers that the defendant’s husband was selling narcotics. After they observed the defendant’s husband on two successive days drive from his home to conduct what appeared to be drug transactions at different locations, they arrested him. They went back to the home with the intention of securing it while they obtained a search warrant. When the defendant opened the front door, they told her what had happened and asked for permission to secure the home. The defendant refused to allow them to enter and walked back into the home. One of the officers entered the home and saw the defendant pouring cocaine into a toilet. This officer recovered the cocaine. The officers subsequently secured a search warrant for the home. The officer’s entry into the house was illegal. Under the exclusionary rule the cocaine and the evidence found in the search conducted pursuant to the search warrant would not be admissible. When the officers observed what appeared to be a second illegal drug transaction, they had probable cause to believe that illegal drugs were in the defendant’s home. It was more probable than not that a search warrant would have been issued at that point to search the home for drugs, even if the officer had not illegally entered the home. Thus, the cocaine inevitably would have been discovered; therefore, the cocaine and the evidence obtained pursuant to the search warrant were admissible.

See also State v. Drake, 733 So.2d 33 (La. Ct. App. 2d Cir. 1999). Defendant was a passenger in a car stopped for speeding. After marijuana was found on the person of the driver, defendant was removed from the car and handcuffed. Police then asked him to whom the car belonged; defendant replied that it was his. A search of the car found more marijuana, which was used to convict defendant of possession. The Court found that defendant was illegally detained and was not read his Miranda rights despite being subjected to questioning while in custody. His statement therefore ordinarily would have been suppressed. However, defendant’s statement was not the only way police could have connected him to the vehicle. A routine records check by the dispatcher would have revealed that defendant owned the car even if he had said nothing. Because the fact contained in the statement inevitably would have been discovered, the statement was admissible.

C. Good Faith Exception

This exception is a logical extension of the deterrent rationale behind the exclusionary rule. In effect, the exception represents a judicial recognition that an officer will not be encouraged to abide by constitutional rights, or discouraged from infringing upon them, where he or she objectively, reasonably and in good faith performs his or her duties, only to have a mistake, oversight or technical error by a third party hamper his or her efforts. Where an officer, operating in good faith, bases an arrest on a violation of a criminal statute or ordinance, and that statute is later deemed unconstitutional, retroactively rendering the arrest illegal, evidence discovered incident to that arrest will not be suppressed. U.S. v. Leon, 468 U.S. 897 (1984). Similarly, suppression is inappropriate where an officer conducts a search or arrest in reasonable, good faith reliance on a warrant issued by a neutral and detached magistrate and that warrant is later found defective or technically deficient. U.S. v. Sibley, 448 F.3d 754 (5th Cir. 2006); State v. Barrilleaux, 620 So.2d 1317 (La. 1993).

In Barrilleaux, defendant operated an outpatient clinic for chemically dependent patients. An informant told an officer that defendant was defrauding insurance companies by overbilling for services rendered and billing for therapy sessions never conducted. The officer put this information in a search warrant affidavit. After reviewing this affidavit, the judge issued a search warrant to search the clinic. The search pursuant to the warrant produced records which established the operation of the fraudulent scheme. In reviewing this case, the Louisiana Supreme Court concluded that the affidavit did not establish probable cause for a search warrant, because it failed to comply with Article 162 of the Louisiana Code of Criminal Procedure. The affidavit failed to mention why the informant was reliable or how the informant obtained his information. The affiant-officer withheld the name of the informant in the affidavit because the officer feared that the defendant might threaten the informant. However, this officer told the judge the following: the informant was the admissions coordinator at the clinic; and the informant produced some of defendant’s business records which showed that defendant charged for certain patients on days on which the patients had not been treated. Moreover, this officer told the judge his reason for not including the informant’s name in the affidavit. Had the information that the officer orally told the judge been included in the written affidavit, the affidavit would have been sufficient to establish probable cause. The officer reasonably believed in good faith that he had valid justification for withholding the name of the informant who had a close relationship with the defendant. Therefore, under the Good Faith Doctrine, the evidence he seized while searching under the faulty warrant was admissible.

The U.S. Supreme Court has held that the exclusionary rule will not apply to evidence seized pursuant to a warrant executed in good faith, where the warrant is subsequently deemed defective because of clerical errors. Arizona v. Evans, 514 U.S. 1 (1995). In Evans, a motorist was pulled over for a routine traffic stop. The officer’s in-dash computer indicated the motorist had an outstanding warrant for his arrest. He was placed under arrest, and a search of his car revealed a bag of marijuana. The officer did not know that the warrant under which he arrested the motorist had been quashed, and a clerk forgot to make the appropriate entry. The motorist sought to have the evidence suppressed as the fruit of an unlawful arrest. The Supreme Court denied suppression and held that “the exclusionary rule does not require suppression of evidence seized in violation of the Fourth Amendment where the erroneous information resulted from clerical errors of court employees.”

The prosecution is not entitled to the benefit of the good faith exception in four circumstances:

(i) when the warrant is based on an affidavit containing knowing or reckless falsity;

(ii) when the magistrate simply acted as a rubber stamp for the police;

(iii) when the supporting affidavit does not provide the magistrate with a substantial basis for determining the existence of probable cause; or

(iv) when the warrant is so facially deficient that the officer could not reasonably rely on it.

U.S. v. Alvarez, 451 F.3d 320 (5th Cir. 2006); State v. Long, 884 So.2d 1176 (La. 2004), cert. denied, 544 U.S. 977 (2005).

VII. LIABILITY

A. Criminal Liability

Law enforcement officers may be held criminally liable under both 18 U.S.C. §241 and 18 U.S.C. §242. However, neither section provides individual relief for the party whose rights were violated.

Under 18 U.S.C. §241, a law enforcement officer is liable if he or she enters into a conspiracy to deprive any citizen of any right or privilege guaranteed by the Constitution. For this section, the only act that is necessary for a violation is an act in furtherance of the conspiracy. The penalty under this section is up to 10 years in prison and/or up to a $10,000 fine. If death results then the prison term may be for life.

18 U.S.C. §242 makes it an offense for a law enforcement officer to act under color of law to willfully deprive any inhabitant of the United States of rights guaranteed by the Constitution or laws of the United States. Under color of law means under the pretense of law. The penalty under this section is up to 1 year in jail and/or up to a $1,000 fine.

B. Civil Liability

Under Title 42, Chapter 21, Subchapter 1, §1983 of the United States Code (commonly referred to as a “§1983” action), any person who, under pretense of law, deprives another of any constitutional right, “shall be liable to the party injured in an action at law, suit in equity, or other proper proceeding for redress.”

Under this section the U.S. Supreme Court has held that an officer (and the department) may be sued for money damages by the victim of an unlawful arrest. Malley v. Briggs, 475 U.S. 335 (1986). Furthermore, the same civil liability for an objectively unreasonable arrest will apply to an objectively unreasonable search. Anderson v. Creighton, 483 U.S. 635 (1987).

It is important to note that a police officer’s intent in making a false arrest is not material to an action for deprivation of civil rights brought under this statute. Caballero v. City of Concord, 956 F.2d 204 (9th Cir. 1992).

Once probable cause to arrest is established, a law enforcement officer cannot be held liable for false arrest under state laws or for deprivation of civil rights under this statute. Hunter v. Clardy, 558 F.2d 290 (5th Cir. 1977). Any collateral bad motive or intent on the part of the arresting officer is immaterial.

Qualified immunity is an affirmative defense against §1983 claims. Its purpose is to shield public officials from undue interference with their duties and from potentially disabling threats of liability where the official acts objectively and reasonably in the good faith performance of his or her duties. The defense provides immunity from suit, not merely liability. Saucier v. Katz, 533 U.S. 194 (2001).

Some examples of the types of cases which have been brought under this statute are: (i) failure to advise grounds for arrest and detention, Tilson v. Forrest City Police Dep’t, 28 F.3d 802 (8th Cir. 1994), cert. denied, 514 U.S. 1004 (1995); (ii) detaining the person arrested for too long a period, Tilson v. Forrest City Police Dep’t, supra; (iii) use of unreasonable or excessive force during arrest or detention, Elliott v. Leavitt, 99 F.3d 640 (4th Cir. 1996); (iv) unlawful search and seizure by police, Brouhard v. Lee, 125 F.3d 656 (8th Cir. 1997); (v) interrogation in violation of a suspect’s right to remain silent, Cooper v. Dupink, 963 F.2d 1220 (9th Cir.), cert. denied, 506 U.S. 953 (1992). But see Scott v. Harris, 550 U.S. 372 (2007) (actions undertaken by police to terminate a dangerous high-speed car chase that threatens the lives of innocent by-standers—such as bumping the fleeing vehicle—do not create liability under §1983 even when such actions place the fleeing motorist at risk of death or serious bodily injury); Town of Castle Rock v. Gonzales, 545 U.S. 748 (2005) (no liability under §1983 when police failed to arrest the plaintiff’s husband for violation of a temporary restraining order).

Title 42 U.S.C. §1985(3) is the conspiracy counterpart of §1983. This section makes any person, who conspires with another to deprive a third person of any constitutional right, liable to that third person for damages. The violated individual may sue one or all of the conspirators.

Title 42 U.S.C. §1983 provides that every person who, under color of law, deprives another of any rights, privileges and immunities secured by the Constitution shall be liable to the party injured. Actions by a suspect, an arrestee or defendant may be premised, for example, on a claim of an unlawful arrest, the use of excessive force, a coerced confession, or an illegal search. See Quinones v. Szorc, 771 F.2d 289 (7th Cir. 1985); Munson v. Friske, 754 F.2d 683 (7th Cir. 1985); Mass v. McClenahan, 893 F. Supp. 225 (S.D.N.Y. 1995).

Individual officers and the municipality, but not the state, in which they work may be rendered liable under this section. See, e.g., Bd. of County Comm’rs of Bryan Co., Okl. v. Brown, 520 U.S. 397 (1997), where the plaintiff sought to sue the county for alleged excessive force used by a deputy. The plaintiff’s theory of recovery was that the county, and its agent, in this case the sheriff who hired the deputy, were negligent in hiring the deputy. She maintained that a brief background check would have revealed that there was a strong likelihood, based on the deputy’s past behavior, that he would routinely use excessive force. The Supreme Court disagreed, reasoning that a county or municipality cannot be liable under §1983 merely because they employ a tort feasor. The plaintiff must show that there was a policy or custom of employing tort feasors. Moreover, the plaintiff must demonstrate a causal link between the municipality’s conduct and the alleged injury. Here, the plaintiff did not prove any culpability on the part of the municipality. The State itself cannot be a defendant in a §1983 action. The Court has ruled that a state, unlike a municipality, a county, a parish, or an individual officer, is not a person within the meaning of the statute, and therefore not amenable to suit.

Courts will, and routinely do, provide immunity from liability under this section. Immunity from suit “is the rule, not the exception.” The doctrine of qualified immunity protects law enforcement officers to the extent that their discretionary actions do not clearly violate a suspect’s federal statutory or constitutional rights. To raise a triable “§1983” claim, the plaintiff must initially demonstrate that the rights allegedly transgressed were clearly established at the time of the alleged violation. Wilson v. Layne, 526 U.S. 603 (1999); Kipps v. Caillier, 197 F.3d 765 (5th Cir. 1999); Moresi v. Dep’t of Wildlife & Fisheries, 507 So.2d 1081 (La. 1990). In other words, in order for conduct to fall outside the scope of the qualified immunity doctrine and render an officer or his or her employer liable, the plaintiff must demonstrate it would be clear to a reasonable officer in that position that his or her actions are offending a well-settled constitutional or statutory right. Conversely, if the officer objectively, reasonably, and in good faith performs his or her duties, he or she will be shielded from a damage claim. An officer is immune for harm resulting from his or her actions, for example, if a reasonable officer could have believed a search to be lawful in light of clearly established law and the information the searching officers possessed, or if a reasonable officer would have believed there was probable cause to arrest. See Anderson v. Creighton, supra; Fontenot v. Cormier, 56 F.3d 669 (5th Cir. 1995).

In addition to suits under §1983, officers may be liable for damages resulting from their unlawful actions in suits based on state law tort principles.

VIII. FIFTH AMENDMENT RIGHTS AND PRIVILEGES

The Fifth Amendment of the U.S. Constitution contains numerous rights and privileges. However, two of particular importance in the area of police procedure are the privilege against self-incrimination and the right to an attorney during any custodial police interrogation. The privilege against self-incrimination may also be called the right to remain silent. The remedy for police violation of these rights is exclusion of all evidence obtained as a result of the violation. Also, individual officers may be liable in a civil or criminal context, or both, if found in violation of these rights.

The Fifth Amendment’s prohibition against compelled self-incrimination requires that any custodial interrogation be preceded by advice to the suspect that he or she has the right to remain silent and also the right to the presence of an attorney. The Fifth Amendment itself does not mandate that Miranda warnings be given. Instead, the warnings, and the suppression of statements given by a custodial suspect in the absence of the warnings, are enforcement mechanisms, employed by the courts to preserve the essence of the right guaranteed by the amendment. The result of the rule is that custodial suspect, not given these warnings prior to an interrogation, may not have any statements he or she may make during that interrogation, used against him or her in a subsequent prosecution.

Moreover, if the suspect indicates that he or she wishes to remain silent, the interrogation must cease immediately, although the questioning generally may be resumed later. If the suspect requests counsel, the interrogation must cease until an attorney is present. Furthermore, if a suspect indicates he or she wants to deal with the police only through counsel, officers may not resume questioning unless the suspect initiates the contact and indicates he or she wishes to proceed without the benefit of counsel. To this extent, police conduct is determined by which right the suspect invokes. If the suspect invokes the right to counsel, an attorney must be provided, and the police cannot initiate further communications with the suspect without counsel present, unless the suspect approaches the officers and personally reinitiates the interrogation. If however, the suspect invokes the right to remain silent, police may generally reinitiate questioning after a break and after fresh warnings are administered, if the request that questioning cease is initially honored. New warnings at the resumption of questioning may not always be required. If the court finds that the initial warnings are not too remote, and still sufficiently fresh to apprise the suspect of his or her rights, subsequent warnings may not be necessary.

Apart from these court created rules, the Fifth Amendment, by its terms, prohibits the State from forcing a criminal defendant into self-incrimination. Notice that the statements or evidence that a suspect is compelled to give must be testimonial or communicative in nature to fall under the Fifth Amendment’s protection. The Fifth Amendment prohibits the State from marshaling evidence against a defendant only by “the cruel expedient of compelling it from his [or her] own mouth.” Coercing a suspect into confessing, taking a statement prior to reading a custodial suspect Miranda warnings, or failing to honor a request for counsel or to remain silent, are methods by which courts have determined law enforcement may offend the guarantees of the Fifth Amendment. However, even if potentially incriminating, the following statements are not considered testimonial: statements used for voice exemplars; answers to general on-the-scene questions during routine investigatory stops; answers to routine booking questions prior to incarceration. Moreover, the privilege does not prohibit the State from compelling a suspect to provide what may ultimately be used as evidence against him or her in another fashion. Therefore, a suspect does not have a privilege against revealing the color of his or her eyes, skin, the way his or her face looks, or the way he or she is dressed, his or her fingerprints or measurements, assuming a particular posture or stance, or making a specific gesture. These displays, which certainly may point to the suspect’s identity and guilt, and in that regard be incriminating, nonetheless are real or physical evidence as opposed to testimonial, and a suspect may be compelled to show these physical attributes.

Note: Although the Fifth Amendment may not prohibit the use of physical evidence obtained in such fashion, the Fourth Amendment’s ban on unreasonable searches may do so, where evidence is taken from the body of a person without first obtaining a warrant. See, e.g., State v. Clark, 851 So.2d 1055 (La. 2003) (court-ordered blood test or medical procedure designed to gather evidence constitutes a search and seizure within the meaning of the Fourth Amendment).

A. Miranda Rights

Suspects must be informed of their Fifth Amendment rights once they are in custody. Any statement made by a suspect in custody before he or she is apprised of these rights will be inadmissible. Suspects must be informed of the following:

• You have the right to remain silent.
 
• Anything you say can and will be used against you in court.
 
• You have the right to consult with an attorney and have an attorney present during questioning.
 
• If you cannot afford an attorney, one can be provided to you before questioning at no cost.
 
These rights must be presented to the suspect due to the fact that the U.S. Supreme Court has held that being interrogated while in custody is an inherently coercive situation. Miranda v. Arizona, 384 U.S. 436 (1966); State v. Hobley, 752 So.2d 771 (La. 1999), cert. denied, 531 U.S. 839 (2000); see also C.Cr.P. Art. 218.1.

A suspect is entitled to the Miranda rights regardless of the nature or severity of the offense. Berkemer v. McCarty, 468 U.S. 420 (1984).

There is no requirement that an officer use the precise language of the Miranda decision. A warning is sufficient as long as it reasonably conveys the above rights to the suspect, regardless of whether or not the officer quotes the Miranda decision verbatim. Duckworth v. Eagan, 492 U.S. 195 (1989).

B. Custody and Interrogation

A suspect is only accorded the Miranda protections during a custodial interrogation. Both elements (i.e., custody and interrogation) must be present before the requirement that the warnings be given arises. State v. Drake, 733 So.2d 33 (La. Ct. App. 2d Cir. 1999); State v. Johnson, 728 So.2d 901 (La. Ct. App. 5th Cir. 1999).

1. Interrogation. Interrogation is referred to as questioning initiated by law enforcement officers—either direct questioning or its functional equivalent. The term interrogation refers not only to express questioning, but also to any words or actions on the part of the police (other than those normally attendant to arrest and custody, e.g., “routine booking questions”) that the police should reasonably expect to elicit an incriminating response. Rhode Island v. Innis, 446 U.S. 291 (1980); State v. Koon, 704 So.2d 756 (La. 1997).

In State v. Reeves, 714 So.2d 696 (La. 1998), defendant was interrogated when police handed him a copy of his arrest warrant and the supporting affidavit, then gave him “misleading advice that this moment represented his ‘only chance’ to tell his side of the story[.]” Although merely informing a suspect of the basis for his arrest is normally a routine part of the booking process which does not constitute interrogation, the officers went beyond that and they should have known their actions were reasonably likely to elicit an incriminating response.

In State v. Gustavis, 788 So.2d 1242 (La. Ct. App. 4th Cir. 2001), an officer stopped the car defendant was driving after it nearly hit his in a traffic circle. After making the stop, but before approaching the driver, the officer ran the license plate and learned that the car had been stolen in Mississippi. Nevertheless, when the officer approached the car and defendant could not produce a license, he asked, “Who does the car belong to?” This question constituted interrogation. Although not formally arrested, defendant was definitely the target of the officer’s investigation and would not have been free to leave; moreover, the likely response to the question would have implicated defendant in the theft of the car.

But see State v. Tapp, 788 So.2d 1215 (La. Ct. App. 4th Cir. 2001). Defendant was arrested while fleeing after an attempted armed robbery. The gun he had used was not on his person. While defendant was being transported to the police station in the back seat of a patrol car, the two officers in the front seat had a conversation regarding the missing weapon. One officer told the other that he hoped police recovered the gun before a child found it. At that point, defendant spoke up and volunteered to show the officers where the gun was hidden. There was no interrogation on the part of the officers.

See also State v. Williams, 827 So.2d 1286 (La. Ct. App. 2002), where there was no interrogation when defendant was taken to a detective’s office rather than the booking area following arrest; the detective did not ask defendant any questions, and there was no evidence defendant was held there for an undue or excessive amount of time.

Because consent to a search is not an “incriminating statement,” request for consent to search does not constitute interrogation. State v. Palmer, 14 So.2d 304 (La. 2009).

Spontaneous, volunteered statements are not subject to the Miranda requirement. State v. Robinson, 384 So.2d 332 (La. 1980); State v. Caston, 895 So.2d 767 (La. Ct. App. 2d Cir. 2006).

See, e.g., State v. Cousin, 700 So.2d 1016 (La. Ct. App. 1st Cir. 1997). Police were performing a valid inventory search on defendant’s car following his arrest while he was still present at the scene. After seeing an officer pull a bag of crack cocaine from the car, defendant said, “that little bit; you’re going to charge me with just [that] little bit..” This was a spontaneous comment that was not part of a custodial interrogation. Therefore, Miranda warnings were not necessary and the statement was admissible.

In State v. Taylor, 709 So.2d 883 (La. Ct. App. 2d Cir. 1998), Shreveport police responded to a silent alarm at the Boys’ and Girls’ Club and arrested defendant, who was hiding in an outside stairwell. After he was apprehended and handcuffed, but before he was read his rights or questioned by the officers, defendant blurted out that he was just a lookout for police and had not entered the building. This statement was admissible.

Compare with State v. Fuller, 759 So.2d 104 (La. Ct. App. 2d Cir. 1999). Defendant went to the police station on his own accord because he had heard police were looking for him. A detective met with defendant and told him there was a warrant out for his arrest for the murder of Willie Drew Graham. Defendant immediately replied, “I’m not the trigger man.” Because there was no prompting or questioning by police, defendant’s remark was voluntary and admissible.

As mentioned above, “routine booking questions” do not constitute interrogation, and need not be preceded by Miranda warnings. See Pennsylvania v. Muñiz, 496 U.S. 582 (1990) (questions regarding a suspect’s name, address, height, weight, eye color, date of birth, and current age do not qualify as custodial interrogation).

See also State v. King, 563 So.2d 449 (La. Ct. App. 1st Cir. 1990). A St. Helena Parish deputy was the first on the scene following a shooting at defendant’s house. He found defendant’s wife lying on the kitchen floor, and a gun lying on the kitchen table. After securing the gun, he found defendant in a bedroom and asked what happened. Defendant replied that he had pulled the gun when his wife hit him and it fired. At this point, the deputy immediately read defendant his rights. However, because there was no need to Mirandize defendant before the first question, his response was admissible.

2. Custody. The warnings must be read to suspects in custody. If statements are made in a non-custodial setting, no warnings are required. Hence a defendant cannot later attempt to bar the use of his or her statements at trial on the ground that they were elicited without the benefit of the Miranda warnings. Custody is a legal status during which the suspect has been formally arrested or deprived of his or her freedom of action in any significant way, i.e. to a degree normally associated with formal arrest. Stansbury v. California, 511 U.S. 318 (1994); State v. Thornton, 83 So.3d 1024 (La. 2012). Whether or not a suspect is in custody for purposes of Miranda warnings is an objective determination, based on all of the components of the setting, and determined on the basis of how a reasonable person in the suspect’s situation would understand the circumstances. A custodial setting is not determined with reference to a suspect’s belief that he or she is in police custody, or by a subjective belief on the part of the interrogating officers that they have placed the suspect in custody, unless that fact has been communicated to the suspect. See U.S. v. Carollo, 502 F.2d 50 (5th Cir. 1975); State v. Drake, supra. Also note that a suspect’s previous experience with law enforcement is not relevant to the Miranda custody analysis. Yarborough v. Alvarado, 541 U.S. 652 (2004).

A suspect not under formal arrest may nonetheless be in custody for Miranda purposes. State v. Alford, 694 So.2d 1162 (La. Ct. App. 2d Cir. 1997).

Similar to an arrest situation, in determining whether an individual was in custody for Miranda purposes, courts will not try to determine the subjective intent of the officers involved. Whether a person is in custody for Miranda purposes depends on whether the person is physically denied his or her freedom of action in any significant way or is placed in a situation in which he or she reasonably believes that his or her freedom of action or movement is restricted. Thus, police need not give Miranda warnings to an individual who is not restrained in any way and freely accompanies them to the police station. California v. Beheler, 463 U.S. 1121 (1983).

See, e.g., State v. Thomas, 683 So.2d 1272 (La. Ct. App. 2d Cir. 1996). A tip alleged that defendant was involved in a murder. A Caddo Parish investigator went to defendant’s house and told him that his name had come up in “something real serious[,]” and asked him to come to his office for questioning. Defendant readily agreed, saying he wanted to “find out what this was about.” The investigator never told defendant that he was under arrest. Defendant rode to the Sheriff’s Office uncuffed in an unmarked police car that had neither a cage nor a secure rear door. Once at the station, he was allowed to use the bathroom and given water. He was not formally guarded and was in fact left alone in the office several times. Defendant was not in custody.

Merely informing an individual of his or her Miranda rights does not necessarily create an in-custody situation.

A motorist stopped for an ordinary traffic violation is not in custody for Miranda purposes. Pennsylvania v. Bruder, 488 U.S. 9 (1988). See also State v. Pomeroy, 713 So.2d 642 (La. Ct. App. 5th Cir. 1998) (no Miranda warnings were required before an officer asked defendant, who was standing—and swaying—in the street following an auto accident, if he had been drinking). However, a motorist who is subsequently arrested, or otherwise placed in custody, must be given Miranda warnings prior to any questioning. Otherwise, any statements by the defendant may be inadmissible. Berkemer v. McCarty, 468 U.S. 420 (1984).

Note: Inmates. Imprisonment alone does not constitute custody under Miranda. The Miranda case does not hold that the inherently compelling pressures of custodial interrogation are always present when a prisoner is taken aside and questioned about events outside the prison walls. When a prisoner is questioned, the determination of custody should focus on all of the features of the interrogation. It is unnecessary to read Miranda warnings to an inmate before asking him about events unrelated to his incarceration, as long as (i) the interview occurs in a well-lit, non-intimidating room, (ii) the inmate is offered food or water, (iii) the inmate is not threatened or physically restrained, and (4) the inmate is clearly advised that he can end the interview at any time. Howes v. Fields, 565 U.S. __ (2012).

C. Invocation of Rights

After a suspect has been informed of his or her rights, the police may wish to ask the suspect questions. It is at this point that suspects must invoke their right to remain silent and/or their right to have counsel present. A suspect that does not invoke either right will be subject to further questioning. Note that if the suspect gives a response to questioning that is ambiguous but may be construed as invoking either the right to remain silent or the right to counsel, the officers conducting the questioning are not required to clarify the response, and may continue questioning. Officers must stop all questioning only if there is an unambiguous, unequivocal request for counsel. Davis v. U.S., 512 U.S. 452 (1994) (“Maybe I should talk to a lawyer” was not an unequivocal request for counsel, so continued questioning by police was upheld).

Compare with State v. Chesson, 856 So.2d 166 (La. Ct. App. 3d Cir. 2003) (“I think I might should talk to an attorney” too ambiguous to invoke right to counsel); State v. Gaspard, 685 So.2d 151 (La. Ct. App. 3d Cir.), aff’d, 675 So.2d 1100 (La. 1996) (defendant’s repeated statement—“I don’t know nothing about no murder”—was not an unambiguous invocation of his right to remain silent).

See also Connecticut v. Barrett, 479 U.S. 523 (1987) (continued questioning was proper when defendant said he would not give a written statement regarding a sexual assault without his attorney, but added he had “no problem” talking about the incident).

1. Right to Remain Silent. When a suspect informs the police that he or she wishes not to speak, then all questioning must cease and the police are not allowed to say or do anything that is intended to elicit a response from the suspect or that is likely to elicit a response from the suspect.; State v. Leger, 936 So.2d 108 (La. 2006). If they do elicit a response, then such response will be inadmissible. State v. Pierce, 681 So.2d 586 (La. Ct. App. 4th Cir. 1996).

However, a suspect’s assertion of the right to remain silent does not create a permanent bar to further discussions. The police may start questioning again at a later time, as long as they “scrupulously honor” the suspect’s initial invocation of the right to silence. State v. Brooks, 505 So.2d 714 (La.), cert. denied, 484 U.S. 947 (1987). Factors a court should weigh in making this determination include: who initiated the conversation; whether a substantial amount of time had passed since the first invocation of the right; whether the suspect was re-read the Miranda warnings; whether the suspect signed a waiver form; and whether the new round of questioning concerned a different subject than the previous interrogation. State v. Taylor, 838 So.2d 729 (La. 2003); State v. Stein, 874 So.2d 279 (La. Ct. App. 5th Cir. 2004). Of course, the suspect may once again refuse to speak.

2. Right to Counsel. When a suspect invokes his or her right to counsel all questioning must cease immediately, and police may not initiate any new questioning until the suspect meets with an attorney. Minnick v. Mississippi, 498 U.S. 146 (1990); State v. Montejo, 40 So.3d 952 (La.), cert. denied, 178 L.Ed.2d 513 (2010). This is true whether the questioning is for the original offense or a different offense. Arizona v. Roberson, 486 U.S. 675 (1988). The only way that the police may then speak to the suspect without an attorney is if the suspect initiates the conversation. Arizona v. Edwards, 451 U.S. 477 (1981); State v. Tilley, 767 So.2d 6 (La. 2000). However, for any statement to be admissible, the police will still have to show that the suspect waived his or her rights. Arizona v. Edwards, supra; State v. Hobley, 752 So.2d 771 (La. 1999), cert. denied, 531 U.S. 839 (2000).

Be aware that “initiates the conversation” is a term of art, and does not necessarily mean the first person who speaks. Routine inquiries by a suspect, such as asking for a drink of water or to use the telephone, will not constitute an initiation of conversation justifying continued questioning by police. Instead, the suspect must convey a desire “to open up a general discussion relating directly or indirectly to the criminal investigation.” Similarly, routine inquiries by police do not violate a suspect’s right to counsel. Oregon v. Bradshaw, 462 U.S. 1039 (1983). In Bradshaw, after defendant invoked his right to counsel, he asked, “well what’s going to happen to me now?” This question evidenced a desire to open up a generalized discussion about the investigation, so police could question him and obtain a valid waiver of his rights.

A suspect can make a limited invocation of the right to counsel. See Connecticut v. Barrett, 479 U.S. 523 (1987), where defendant requested counsel in the event that he gave a written statement. The Court found that his invocation was limited to that particular situation, and police were therefore not prohibited from re-initiating questioning at a later time. Compare with State v. Hutchinson, 803 So.2d 1120 (La. Ct. App. 1st Cir. 2001), where defendant asked to consult with an attorney before taking a polygraph test. He was allowed to do so, then declined the test. Because his invocation had been limited in scope to the subject of the polygraph, police could still question defendant outside the presence of counsel.

As long as the Sixth Amendment right to counsel has not yet attached, the failure of police to inform a suspect who is in custody that a third party (such as a relative) has retained counsel for him, or even that an attorney has made efforts to contact him, will not vitiate a waiver of Miranda rights by the suspect, because “[e]vents occurring outside the presence of the suspect and entirely unknown to him surely can have no bearing on the capacity to comprehend and relinquish a constitutional right.” Moran v. Burbine, 475 U.S. 412 (1986).

The U.S. Supreme Court has ruled that when a suspect who has requested an attorney is released from pretrial custody for 14 days or more, then the Edwards rule no longer applies. After a 14-day break in custody, police may attempt to once again initiate questioning even though the suspect is not accompanied by an attorney. Maryland v. Shatzer, 559 U.S. __ (2010).

3. Waiver. Once a custodial suspect has been given the Miranda warnings, he or she can, of course, waive his or her right to be silent or to counsel, and decide to talk to the police at any time. The failure to obtain the defendant’s signature on a written Miranda waiver form does not necessarily require that the confession be suppressed. State v. Parker, 696 So.2d 599 (La. Ct. App. 4th Cir. 1997); State v. McCorkle, 708 So.2d 1212 (La. Ct. App. 5th Cir. 1998). The waiver of Miranda rights need not be explicit but may be inferred from the words or the actions of the defendant. North Carolina v. Butler, 441 U.S. 369 (1979). A suspect who has received and understood the Miranda warnings, and has not invoked his Miranda rights, waives the right to remain silent by making an uncoerced statement to the police. Berghuis v. Thompkins, 560 U.S. __ (2010). That said, an oral or express waiver of rights is strong proof of a valid waiver. State v. Ford, 713 So.2d 1214 (La. Ct. App. 1st Cir. 1998).

If the suspect voluntarily waives the Miranda rights, police may continue to question until the suspect requests an attorney, or effectively renounces his or her waiver and relates that he or she wishes to remain silent. However, the prosecution will be asked to show that any such waiver was not only knowing and voluntary, but that the suspect understood the right that he or she was waiving. State v. Loeb, 34 So.3d 917 (La. Ct. App. 5th Cir. 2010). In Louisiana, the State has the burden of showing beyond a reasonable doubt that the consent was voluntary. State v. Hills, 354 So.2d 186 (La. 1977); State v. Robertson, 927 So.2d 629 (La. Ct. App. 2d Cir. 2006). (This is a higher burden than under the federal law, which requires only a showing by the preponderance of the evidence.) Waivers obtained by improper means, such as suggesting that the suspect may receive some specific benefit by talking, are invalid.

In checking to see that a waiver was legally sufficient, the courts will look at the totality of the circumstances, including the suspect’s background, experience and conduct. State v. Robertson, 712 So.2d 8 (La. 1998), cert. denied, 525 U.S. 882, reh’g denied, 525 U.S. 1035 (1999). Suspects who are in pain, intoxicated or on drugs may not be able to give a knowing, intelligent and voluntary waiver. See State v. Manning, 885 So.2d 1044 (La. 2004) (confession involuntary only if intoxication is to such a degree as to render the defendant unconscious of what he or she is saying).

When a juvenile suspect is interrogated, other factors to be considered in determining voluntariness of a statement include the juvenile’s age and education. State v. Maise, 805 So. 2d 1141 (La. 2002). There is no absolute requirement that an attorney or guardian be present at the time the suspect makes a statement. However, presence or absence of an interested adult is another factor to be considered. State ex rel. J.E.T., 10 So.3d 1264 (La. Ct. App. 3d Cir. 2009).

A suspect may invoke or re-invoke either the right to remain silent or the right to counsel at any time, even after a valid waiver, and police must act accordingly. State v. Robertson, supra. However, there is no requirement that police inform a suspect that he can retract his waiver. State v. Hundley, 760 So.2d 417 (La. Ct. App. 3d Cir. 2000).

If the suspect voluntarily waives the rights to silence and counsel, police may continue to question until the suspect requests an attorney, or effectively renounces his or her waiver, and relates that he or she wishes to remain silent. Voluntariness and coercion are different sides of the same coin. If a confession or statement has been coerced or taken from a custodial suspect in the absence of Miranda warnings, there was no waiver. The statement is involuntary and therefore not the product of a free relinquishment of a known right, and hence not allowed in evidence at a trial. Conversely, if a confession or statement is voluntary, the suspect has either impliedly or expressly waived his rights and the statement or confession has not been coerced, and it, and any other incriminating evidence deriving from it, is admissible. State v. Edmonson, 714 So.2d 1233 (La. 1998).

A waiver of Fifth Amendment rights is not invalid solely because police do not inform the suspect of the potential subjects that might be covered in the interrogation before questioning begins. Colorado v. Spring, 479 U.S. 564 (1987).

Note: Statements made during an illegal detention, even if voluntary, are inadmissible. State v. Fisher, 720 So.2d 1179 (La. 1998).

One way in which a defendant may attempt to show his or her statement was involuntary is to show that actual physical or psychological force was used to coerce the confession (e.g., actual or threatened bodily harm, or threats of adverse consequences).

See Arizona v. Fulmiante, 499 U.S. 279 (1991) (a “credible threat of physical violence” will render a subsequent statement involuntary); Lynumm v. Illinois, 372 U.S. 528 (1963) (defendant’s confession involuntary when police told her that her state financial aid would be cut off and her six children taken from her unless she “cooperated” with them); State v. Robertson, 843 So.2d 672 (La. Ct. App. 4th Cir. 2003) (statement involuntary when an officer yelled in defendant’s face for over an hour and threatened to provide the victim’s family with the addresses of defendant and his family if he did not cooperate).

A defendant may also attempt to show that the atmosphere surrounding the interrogation was so inherently coercive that his or her will was overborne, and the statement or confession was given involuntarily (e.g., suspect was denied sleep, food and drink, use of restroom facilities, handcuffed, or left alone for extended periods).

Another way a defendant may demonstrate involuntariness is to show that a promise of leniency was made, and in return for his or her cooperation, the defendant was told that his or her punishment would be less severe. State v. Morvant, 384 So.2d 765 (La. 1980). To prevail, the defendant must show not just that such a promise was made, but that he or she relied on it to such an extent that his or her will was overborne, and the subsequent statement was therefore involuntary. The promise must cause the statement.

See State v. Leonard, 605 So.2d 617 (La. Ct. App. 2d Cir. 1992). A deputy told defendant that if he talked, he (the deputy) would speak with the D.A. and get the charge of simple burglary reduced to unauthorized entry so that defendant would get a suspended sentence instead of a year in jail. The Court found this promise induced defendant’s subsequent statement, making it involuntary and inadmissible.

However, mere exhortations to tell the truth or a remark that if the defendant cooperates the officer will “do what he can” or that “things will go easier” does not render a subsequent statement involuntary. State v. Ardain, 58 So.3d 1025 (La. Ct. App. 3d Cir. 2011).

See State v. Sanford, 569 So.2d 147 (La. Ct. App. 1st Cir. 1990) (officer’s assertion that D.A.’s office would be made aware of the fact that defendant cooperated by giving a statement was not a promise of leniency strong enough to overcome defendant’s will); State v. Franklin, 803 So.2d 1057 (La. Ct. App. 2d Cir. 2001) (“a remark by the police telling the defendant that the officer will ‘help’ or ‘do what he can’ or ‘things will go easier’ will not negate the voluntary nature of the confession”); State v. Quest, 772 So.2d 772 (La. Ct. App. 5th Cir. 2000) (statement that defendant would be “better off” if he cooperated not a promise of leniency).

See also State v. Robertson, supra (officer’s statement to defendant that he would “meet his God...with such a heavy soul” if he did not speak, and that giving a statement would allow him to “clear his conscience...and get it off his chest,” did not render defendant’s subsequent statements involuntary).

As long as a suspect’s unMirandized statements were voluntary, statements voluntarily made by the suspect after the Miranda rights are read are admissible (even though the earlier unwarned statements must be suppressed). Oregon v. Elstad, 470 U.S. 298 (1985); State v. Cage, 703 So.2d 1280 (La. 1997). However, police may not use a “two-step” interview technique where they deliberately interview a suspect without reading the Miranda warnings until a confession is obtained, then, although that statement is inadmissible at trial, use facts gleaned from it to direct questioning during a successive post-Miranda interview. Missouri v. Seibert, 542 U.S. 600 (2004).

D. Actions Not Protected by the Fifth Amendment

The Fifth Amendment only provides protection for suspects from being forced to give testimony that is self-incriminating. Suspects may still be forced to provide evidence that is not testimonial in nature. Thus suspects may be forced to provide answers to booking questions, such as name, address, and telephone number. Suspects may also be forced to allow the taking of physical evidence such as voice exemplars, handwriting samples, blood samples, hair samples, or evidence of physical characteristics. Schmerber v. California, 384 U.S. 757 (1966). Courts have also allowed videotaped dexterity tests, as well as other conduct on videotape as long as it is not testimonial evidence.

Remember that although the Fifth Amendment allows the taking of such evidence, the Fourth Amendment and its protections (i.e. the warrant requirement) may still be implicated. See, e.g., In re J.M., 590 So.2d 265 (La. 1991) (taking of blood is a search and seizure within the meaning of the Fourth Amendment); see also C.Cr.P. Art. §163.1 (search warrant may be issued for a bodily sample to obtain a suspects DNA).

In U.S. v. Patane, 542 U.S. 630 (2004), the U.S. Supreme Court held that when a suspect’s unMirandized statements lead police to physical evidence, that evidence is admissible even though the underlying statements themselves are not.

E. Public Safety Exception

In certain limited circumstances, suspects may be questioned without first being Mirandized pursuant to the “Public Safety Exception.” This doctrine was first announced by the U.S. Supreme Court in New York v. Quarles, 467 U.S. 649 (1984). In that case, an officer entered a supermarket in pursuit of defendant following a report that defendant had raped a woman. Upon seeing the officer, defendant turned and ran to the rear of the store. The officer followed, and although he lost sight of defendant for several seconds, he found him again and apprehended him. The victim had alleged defendant was carrying a gun, and when the officer frisked him, he discovered that defendant was wearing an empty shoulder holster. After handcuffing defendant, the officer asked him where the gun was. Defendant nodded in the direction of some empty cartons and responded, “the gun is over there.” As other officers arrived, the first officer retrieved a loaded .38-caliber revolver from one of the cartons, then formally placed defendant under arrest and read him his Miranda rights.

There is no question but that defendant was in custody—he was in handcuffs surrounded by four police officers. And asking where a gun just used in a crime is located will likely elicit an incriminating response. Nevertheless, the Court held that there is a “public safety” exception to the requirement that Miranda warnings be given before a suspect’s answers may be admitted into evidence. The Court noted that police were confronted with the immediate necessity of ascertaining the whereabouts of a gun they had every reason to believe defendant had just removed from his empty holster and discarded somewhere in the store. “So long as the gun was concealed somewhere in the supermarket, with its actual whereabouts unknown, it obviously posed more than one danger to the public safety: an accomplice might make use of it, a customer or employee might later come upon it.” In such situations, if police were required to recite the Miranda warning before questioning, suspects in defendant’s’ position might well be deterred from responding. The Court concluded that “the need for answers to questions in a situation posing a threat to the public safety outweighs the need for the prophylactic rule protecting the Fifth Amendment’s privilege against self-incrimination.” The Court reasoned that “police officers can and will distinguish almost instinctively between questions necessary to secure their own safety or the safety of the public and questions designed solely to elicit testimonial evidence from a suspect.” If the question is motivated primarily out of concern for the officer’s safety, or that of the public at large, rather than a deliberate attempt to obtain an incriminating statement, there is no reason to bar the statement’s subsequent use against its maker. Thus, the gun in the Quarles case was not suppressed, even though it was recovered as a direct result of defendant’s unMirandized statement.

IX. SIXTH AMENDMENT RIGHT TO COUNSEL

The Sixth Amendment right to counsel differs from the Fifth Amendment right to counsel in three principal ways. First, the right attaches when the criminal justice process has reached a critical stage, at the initiation of the prosecution, rather than during a custodial interrogation. A prosecution is initiated, for example, when (i) formal charges are filed, (ii) a preliminary hearing is held, (iii) an indictment or information is filed, or (iv) an arraignment is held. Brewer v. Williams, 430 U.S. 387 (1977). So, for example, there is a right to have counsel present during a post arraignment line-up. But, the stage of the proceeding and the nature of the confrontation must be “trial-like” for the right to be implicated (e.g., there is no Sixth Amendment right to counsel when police bring in a witness to examine a photo spread, because the accused is not being confronted).

Secondly, the Sixth Amendment right to counsel is offense specific. Once the right has attached for a given charge, the suspect cannot be questioned about that charge without counsel present. He or she can, however, be questioned regarding other offenses for which the Sixth Amendment right has not yet attached without violating that provision. McNeil v. Wisconsin, 501 U.S. 171 (1991). Suspects can even be questioned regarding an offense which is “factually related” to the offense for which this right has been invoked, as long as the offenses are not the same for Double Jeopardy purposes. Texas v. Cobb, 532 U.S. 162 (2001). On the other hand, the Miranda Fifth Amendment right to counsel is not offense specific. If a suspect has invoked his or her Fifth Amendment right to have counsel present during a custodial interrogation, that suspect cannot be questioned regarding any offense without counsel present. Of course, the suspect may waive his or her Sixth Amendment right to counsel, provided the waiver is knowing, intelligent and voluntary. This right to counsel is safeguarded by the exclusionary rule as well. If a statement is obtained in violation of the Sixth Amendment, it, and any other evidence that may come to light as a result of the statement, will be suppressed.

Finally, unlike the Fifth Amendment right, a waiver of the Sixth Amendment right to counsel is not valid if police fail to inform the suspect that an attorney is trying to reach him or her. Patterson v. Illinois, 487 U.S. 285 (1988).

X. SUSPECT IDENTIFICATION

Frequently, the State will attempt to elicit at trial identification testimony from a witness to a crime who has made an out-of-court identification of the defendant. Typically, the testimony culminates in the witness pointing to the defendant in court and identifying him or her as the perpetrator. The defendant may challenge the admission of this testimony, claiming that the in-court identification was in fact the result of a suggestive prior out-of-court identification, orchestrated by law enforcement. The Fourteenth Amendment provides that no person shall lose his or her life, liberty or property without due process of law. The “Due Process Clause” protects a suspect from police identification procedures that are so impermissibly suggestive as to create a very substantial likelihood of irreparable misidentification. Simmons v. U.S., 390 U.S. 377 (1968); State v. Campbell, 983 So. 2d 810 (La. 2008); see also State v. McCloud, 901 So.2d 498 (La. Ct. App. 5th Cir. 2005) (procedure unduly suggestive if it focuses attention on the defendant).

A suspect can challenge an identification by raising the issue of impermissible suggestiveness. If the requisite showing is made, a hearing will be held, after which the judge will make a ruling regarding the admissibility of testimony concerning the identification. To determine which practices are so unfairly suggestive as to deprive a suspect of Due Process, a court looks to the totality of the circumstances surrounding the out-of-court identification.

See State v. Rosette, 653 So.2d 80 (La. Ct. App. 3d Cir. 1995). An officer described defendant as a black male in his late teens, 5’6” to 5’7”. He was shown four photos; three had height charts in the back. Two photos showed the subjects’ heights as approximately 6’5”, while defendant’s photo showed his height as 5’6”. The remaining photo did not have a height chart, but depicted a man in his late 30s. This photo line-up was unnecessarily suggestive.

Similarly, in State ex rel. A.M., 983 So. 2d 176 (La. Ct. App. 4th Cir. 2008), an array of six photos was unduly suggestive when a juvenile carjacking suspect’s face was the only one to fill the entire frame of a picture—this focused attention on the suspect.

But see State v. Brown, 744 So.2d 93 (La. Ct. App. 4th Cir. 1999) (photo array not suggestive even though defendant’s was the only photo featuring a height chart in the background; the witness had not estimated defendant’s height, and the facial features and complexions of the other women in the array were similar).

Compare with State v. Williams, 738 So.2d 598 (La. Ct. App. 4th Cir. 1999) (photo line-up not suggestive even though defendant’s photo was “noticeably lighter” than the other due to overexposure; the men were otherwise similar in appearance); State v. Every, 678 So.2d 952 (La. Ct. App. 5th Cir. 1996) (photo array not suggestive even though defendant was the only man in the six pictured without a shirt, when nothing indicated that the victim focused on that feature rather than the overall physical appearance of the men).

An identification is invalid if the photo array includes a picture taken during an illegal arrest; however, a subsequent in-court identification may still be admissible. U.S. v. Crews, 445 U.S. 463 (1980).

Even if an identification procedure is found to be unnecessarily suggestive, the resulting identification may still be admissible, if the reliability of the witness who made it can be independently established. Factors a court will consider in determining reliability include:

• the opportunity of the witness to view the defendant during the crime;

• the level of attention the witness was paying to the defendant;

• the accuracy of descriptions of the defendant made by the witness prior to the suggestive procedure;

• the witness’ level of certainty in his or her identification;

• the time between the crime and confrontation.

Neil v. Biggers, 409 U.S. 188 (1972); State v. Campbell, 983 So.2d 810 (La. 2008).

See, e.g., State v. Johnson, 775 So.2d 670 (La. Ct. App. 1st Cir. 2000). Defendant robbed a German tourist couple, shooting the husband, in the parking lot of a Baton Rogue motel. The wife was later shown a photo array. Defendant argued that his head was larger than those of the other men pictured and that his photo was brighter than the others. The Court found these differences negligible, but noted that even if the array was suggestive, the wife’s identification of defendant was nevertheless reliable. Although the robbery occurred at night, the lighting in the lot was bright enough to read a newspaper by. The victim’s attention was drawn to defendant because she was shocked to see a gun; she was not accustomed to seeing such weapons in her own country. Before seeing any photos, she correctly identified defendant’s race, sex, and eye color. After being shown one array, which did not contain defendant’s photo, she said she had no doubt that the robber was not pictured. During the second array, she immediately identified defendant’s photo, and never wavered in her identification throughout trial. Finally, she made her initial identification of defendant only eight days after the crime.

In State v. Lagarde, 861 So.2d 871 (La. Ct. App. 4th Cir. 2003), defendant abducted the victim and raped her in his car. The victim described her attacker as having braided hair. Even assuming that a photo line-up where only two of the suspects pictured had braids violated Due Process, the Court found that the victim’s selection of defendant’s photo was reliable. She had ample opportunity to view her assailant—she spent approximately one hour in his car from the initial abduction to the completion of the rape and she could clearly see his face as they drove around. Her attention was sharply focused on her attacker for obvious reasons. Overall, the victim’s initial description largely matched defendant, and the few inconsistencies in her description (she said defendant had a mustache and slits in his eyebrows) were characteristics that could have been changed. The victim immediately picked defendant from the photo array, and at trial said she was certain in her identification. Finally, only two months had passed between the crime and the line-up, not a significantly long period of time.

In State v. Martello, supra, defendant, a Pizza Hut delivery person, was robbed by a man with a knife who jumped out from behind some bushes as she was making a delivery. Less than two hours later, police apprehended defendant and showed him to the victim, alone, at the crime scene, where the victim identified him as her attacker. The Court found that, even assuming this single-person “show-up” was unnecessarily suggestive, the victim’s identification was still reliable. When she was robbed it was still daylight and she had been only a foot and a half away from her attacker, so she had an excellent opportunity to view him. Her attention was, of course, completely focused on defendant as he brandished a knife toward her. Before defendant was apprehended, the victim accurately described his shirt, pants, and “Don King-style” haircut. The victim had “no doubt in her mind” that defendant had robbed her, and, again, the show-up took place less than two hours after the crime, while the incident was still fresh in her memory. Under the totality of the circumstances, the victim’s identification was admissible.

But see State v. Martin, 595 So.2d 592 (La. 1992). An undercover St. Charles Parish deputy made a controlled buy of crack cocaine. A month later, he was shown a single photograph of defendant, whom he identified as the seller. The Court found that, as there were no emergency or exigent circumstances present, this single-photo “line-up” was unnecessarily suggestive. Moreover, the surrounding circumstances did not demonstrate the deputy’s reliability. Before making the identification, the deputy described the seller as six inches shorter, 40 pounds lighter, 10 years older and darker complexioned than defendant actually was. In addition, in the month that had passed since the drug deal, the deputy had made between 10 and 50 other controlled buys from different dealers. Therefore, his identification testimony should have been suppressed.

XI. FOREIGN NATIONALS

A. Notification Requirements

Pursuant to Article 36 of the Vienna Convention, when a foreign national (including an illegal alien or alien with a “green card”) is arrested or detained, he or she must be informed without delay of the right to have the consular officials of his or her home country notified and the right to communicate with those consular officials. This notice should be given in addition to, not instead of, the Miranda warnings.

Brief, routine detentions, such as for a traffic violation or accident investigation, do not trigger this requirement. However, if the foreign national is required to accompany a law enforcement officer to a place of detention or is detained for a number of hours or overnight, the consular notification requirement will apply.

In addition, when a foreign national from one of the following countries is arrested or detained, the nearest consular officials must be notified without delay, regardless of the person’s wishes. These countries include the following:

Algeria

Anguilla

Antigua and Barbuda

Armenia

Azerbaijan

Bahamas

Barbados

Belarus

Belize

Bermuda

British Virgin Islands

Brunei

Bulgaria

China (but not “Republic of China,” i.e. Taiwan)

Costa Rica

Cyprus

Czech Republic

Dominica

Fiji

Gambia

Georgia

Ghana

Grenada

Guyana

Hong Kong

Hungary

Jamaica

Kazakhstan

Kiribati

Kuwait

Kyrgyzstan

Malaysia

Malta

Mauritius

Moldova

Mongolia

Montserrat

Nigeria

Philippines

Poland (nonpermanent residents only)

Romania

Russia

St. Kitts and Nevis

St. Lucia

St. Vincent and Grenadines

Seychelles

Sierra Leone

Singapore

Slovakia

Tajikistan

Tanzania

Tonga

Trinidad and Tobago

Tunisia

Turkmenistan

Turks and Caicos Islands

Tuvalu

Ukraine

United Kingdom

USSR (passports may still be in use)

Uzbekistan

Zambia

Zimbabwe

Note: Under no circumstances should any information indicating that a foreign national may have applied for asylum in the United States or elsewhere be disclosed to that person’s government.

The following statement is suggested by the U.S. Department of State when consular notification is at the foreign national’s option:

As a non-U.S. citizen who is being arrested or detained, you are entitled to have us notify your country’s consular representatives here in the United States. A consular official from your country may be able to help you obtain legal counsel and may contact your family and visit you in detention, among other things. If you want us to notify your country’s consular officials, you can request this notification now or at any time in the future. After your consular officials are notified, they may call or visit you. Do you want us to notify your country’s consular officials?

The following statement is suggested by the U.S. Department of State when consular notification is mandatory:

Because of your nationality, we are required to notify your country’s consular representatives here in the United States that you have been arrested or detained. After your consular officials are notified, they may call or visit you. You are not required to accept their assistance, but they may be able to help you obtain legal counsel and may contact your family and visit you in detention, among other things. We will be notifying your country’s consular officials as soon as possible.

Telephone and fax numbers of the foreign embassies and consulates in the United States and translations of the above statements into selected languages are available at the U.S. Department of State website, http://travel.state.gov.

Although law enforcement officers should make every effort to comply with these procedures, failure to do so does not justify suppression of a suspect’s statement. Sanchez-Llamas v. Oregon, 548 U.S. 331 (2006).

B. Diplomatic Immunity

International law requires that law enforcement authorities of the United States extend certain privileges and immunities to members of foreign diplomatic missions and consular posts. If it is established that the individual detained is entitled to the full inviolability and immunity of a diplomatic agent, he or she may not be arrested and should not, absent an imminent danger to public safety, be handcuffed or detained in any way. The property of a person enjoying full immunity, including his or her vehicle, may not be searched or seized. Such vehicles may not be impounded or “booted” but may be towed the distance necessary to remove them from obstructing traffic or endangering public safety.

If an officer stops a driver for a traffic violation and learns that the driver has diplomatic immunity, the officer should contact the U.S. Department of State as soon as practicable in order to verify the driver’s status and immunity, if any. The following telephone numbers may be used:

• (202) 895-3521, during business hours;

• (866) 217-2089, after hours Diplomatic Security Command Center.

When a driver who displays a license issued by the U.S. Department of State or otherwise claims immunities or privileges is stopped for a violation of the Louisiana Highway Regulatory Act or involvement in a motor vehicle accident, the officer making the stop must record the driver’s name, address, motor vehicle license number, operator license number, and all other relevant information contained on the driver’s license or identification card issued by the U.S. Department of State. The officer must forward such information, with a copy of the traffic citation (if applicable), to the Department of Public Safety and Corrections within 7 calendar days after the traffic stop. If the driver is involved in a motor vehicle accident, the officer must forward such information with a copy of the written report of the accident investigation to the Department of Public Safety and Corrections within 48 hours after completion of the accident investigation. R.S. §32:393.2.

Licensed to Jay Purdue,  

TITLE 14. CRIMINAL LAW

Chapter

1 Criminal Code.

2 Miscellaneous Crimes and Offenses.

CHAPTER 1. CRIMINAL CODE.

PART 1. GENERAL PROVISIONS.

SUBPART A. PRELIMINARY PROVISIONS.

Section

1. Method of citation.

2. Definitions.

3. Interpretation.

4. Conduct made criminal under several articles; how prosecuted.

5. Lesser and included offenses.

6. Civil remedies not affected.

SUBPART B. ELEMENTS OF CRIMES.

7. Crime defined.

8. Criminal conduct.

9. Criminal consequences.

10. Criminal intent.

11. Criminal intent; how expressed.

12. Criminal negligence.

SUBPART C. CULPABILITY.

13. Infancy.

14. Insanity.

15. Intoxication.

16. Mistake of fact.

17. Mistake of law.

18. Justification; general provisions.

19. Use of force or violence in defense.

20. Justifiable homicide.

20.1. Investigation of death due to violence or suspicious circumstances when claim of self-defense is raised.

21. Aggressor cannot claim self defense.

22. Defense of others.

SUBPART D. PARTIES.

23. Parties classified.

24. Principals.

25. Accessories after the fact.

SUBPART E. INCHOATE OFFENSES.

26. Criminal conspiracy.

27. Attempt; penalties; attempt on peace officer; enhanced penalties.

28. Inciting a felony.

28.1. Solicitation for murder.

PART 2. OFFENSES AGAINST THE PERSON.

SUBPART A. HOMICIDE.

29. Homicide.

30. First degree murder.

30.1. Second degree murder.

31. Manslaughter.

32. Negligent homicide.

32.1. Vehicular homicide.

SUBPART A-1. FETICIDE.

32.5. Feticide defined; exceptions.

32.6. First degree feticide.

32.7. Second degree feticide.

32.8. Third degree feticide.

32.9. Criminal abortion.

32.9.1. Aggravated criminal abortion by dismemberment.

32.10. Partial birth abortion.

32.11. Partial birth abortion.

SUBPART A-2. SUICIDE.

32.12. Criminal assistance to suicide.

SUBPART B. ASSAULT AND BATTERY (WITH RELATED OFFENSES).

33. Battery defined.

34. Aggravated battery.

34.1. Second degree battery.

34.2. Battery of a police officer.

34.3. Battery of a school teacher.

34.4. Battery of a school or recreation athletic contest official.

34.5. Battery of a correctional facility employee.

34.5.1. Battery of a bus operator.

34.6. Disarming of a peace officer.

34.7. Aggravated second degree battery.

35. Simple battery.

35.1. Battery of a child welfare or adult protective service worker.

35.2. Simple battery of the infirm.

35.3. Domestic abuse battery.

36. Assault defined.

37. Aggravated assault.

37.1. Assault by drive-by shooting.

37.2. Aggravated assault upon a peace officer with a firearm.

37.3. Unlawful use of a laser on a police officer.

37.4. Aggravated assault with a firearm.

37.5. Aggravated assault upon a utility service employee with a firearm.

37.6. Aggravated assault with a motor vehicle upon a peace officer.

37.7. Domestic abuse aggravated assault.

38. Simple assault.

38.1. Mingling harmful substances.

38.2. Assault on a school teacher.

38.3. Assault on a child welfare worker.

39. Negligent injuring.

39.1. Vehicular negligent injuring.

39.2. First degree vehicular negligent injuring.

40. Intimidation by officers.

40.1. Terrorizing.

40.2. Stalking.

40.3. Cyberstalking.

40.4. Burning cross on property of another or public place; intent to intimidate.

40.5. Public display of a noose on property of another or public place; intent to intimidate.

40.6. Unlawful disruption of the operation of a school; penalties.

40.7. Cyberbullying.

SUBPART C. RAPE AND SEXUAL BATTERY.

41. Rape; defined.

42. Aggravated rape.

42.1. Forcible rape.

43. Simple rape.

43.1. Sexual battery.

43.2. Second degree sexual battery.

43.3. Oral sexual battery.

43.4. Female genital mutilation.

43.5. Intentional exposure to AIDS virus.

43.6. Administration of medroxyprogesterone acetate (MPA) to certain sex offenders.

SUBPART D. KIDNAPPING AND FALSE IMPRISONMENT.

44. Aggravated kidnapping.

44.1. Second degree kidnapping.

44.2. Aggravated kidnapping of a child.

45. Simple kidnapping.

45.1. Interference with the custody of a child.

46. False imprisonment.

46.1. False imprisonment; offender armed with dangerous weapon.

46.2. Human trafficking.

46.3. Trafficking of children for sexual purposes.

SUBPART E. DEFAMATION.

47. Defamation.

48. Presumption of malice.

49. Qualified privilege.

50. Absolute privilege.

50.1. [Repealed.]

50.2. Perpetration or attempted perpetration of certain crimes of violence against a victim sixty-five years of age or older.

PART 3. OFFENSES AGAINST PROPERTY.

SUBPART A. BY VIOLENCE TO BUILDINGS AND OTHER PROPERTY.

1. ARSON AND USE OF EXPLOSIVES.

51. Aggravated arson.

51.1. Injury by arson.

52. Simple arson.

52.1. Simple arson of a religious building.

53. Arson with intent to defraud.

54. [Repealed.]

54.1. Communicating of false information of planned arson.

54.2. Manufacture and possession of delayed action incendiary devices; penalty.

54.3. Manufacture and possession of a bomb.

54.4. Forfeitures.

54.5. Fake explosive device.

54.6. Communicating of false information of planned bombing on school property, at a school-sponsored function, or in a firearm-free zone.

2. CRIMINAL DAMAGE TO PROPERTY.

55. Aggravated criminal damage to property.

56. Simple criminal damage to property.

56.1. Criminal damage to coin-operated devices.

56.2. Criminal damage of a pipeline facility.

56.3. Criminal damage to genetically engineered crops, genetically engineered crop facilities, or genetically engineered crop information.

56.4. Criminal damage to property by defacing with graffiti.

56.5. Criminal damage to historic buildings or landmarks by defacing with graffiti.

57. Damage to property with intent to defraud.

58. Contaminating water supplies.

59. Criminal mischief.

3. BURGLARY.

60. Aggravated burglary.

61. Unauthorized entry of a critical infrastructure.

62. Simple burglary.

62.1. Simple burglary of a pharmacy.

62.2. Simple burglary of an inhabited dwelling.

62.3. Unauthorized entry of an inhabited dwelling.

62.4. Unauthorized entry of a place of business.

62.5. Looting.

62.6. Simple burglary of a religious building.

62.7. Unauthorized entry of a dwelling during an emergency or disaster.

62.8. Home invasion.

62.9. Simple burglary of a law enforcement or emergency vehicle.

4. CRIMINAL TRESPASS.

63. Criminal trespass.

63.1, 63.2. [Repealed.]

63.3. Entry on or remaining in places or on land after being forbidden.

63.4. Aiding and abetting others to enter or remain on premises where forbidden.

63.5 to 63.10. [Repealed.]

63.11. [Repealed.]

63.12. [Repealed.]

SUBPART B. BY MISAPPROPRIATION WITH VIOLENCE TO THE PERSON.

64. Armed robbery.

64.1. First degree robbery.

64.2. Carjacking.

64.3. Armed robbery; attempted armed robbery; use of firearm; additional penalty.

64.4. Second degree robbery.

65. Simple robbery.

65.1. Purse snatching.

66. Extortion.

SUBPART C. BY MISAPPROPRIATION WITHOUT VIOLENCE.

67. Theft.

67.1. Theft of livestock.

67.2. Theft of animals.

67.3. Unauthorized use of “access card” as theft; definitions.

67.4. Anti-Skimming Act.

67.5. Theft of crawfish; penalty.

67.6. Theft of utility service; inference of commission of theft; penalties.

67.7. Theft of petroleum products; penalties.

67.8. Theft of oilfield geological survey, seismograph, and production maps; penalties.

67.9. Theft of oil and gas equipment; penalties.

67.10. Theft of goods.

67.11. Credit card fraud by persons authorized to provide goods and services.

67.12. Theft of timber; criminal penalties; information and investigations.

67.13. Theft of an alligator.

67.14. Fraudulent acquisition of a rental motor vehicle.

67.15. Theft of a firearm.

67.16. Identity theft.

67.17. Theft of motor vehicle fuel.

67.18. Cheating and swindling.

67.19. Theft of anhydrous ammonia.

67.19.1. Unauthorized possession of anhydrous ammonia.

67.20. Theft of a business record.

67.21. Theft of the assets of an aged person or disabled person.

67.22. Fraudulent acquisition of a credit card.

67.23. Theft of a used building component; penalties.

67.24. Theft of utility property.

67.25. Organized retail theft.

67.26. Theft of a motor vehicle.

67.27. Theft of copper from a religious building or cemetery or graveyard.

67.28. Theft of copper or other metals; determination of value of copper or other metals taken.

68. Unauthorized use of a movable.

68.1. Unauthorized removal of shopping cart, basket, or dairy case.

68.2. [Effective until January 1, 2013] Unauthorized use of food stamp coupons, food stamp authorization cards, or food stamp access devices.

68.2. [Effective January 1, 2013] Unauthorized use of supplemental nutrition assistance program benefits or supplemental nutrition assistance program benefit access devices.

68.2.1. [Effective January 1, 2013] Failure to report unauthorized use of supplemental nutrition assistance program benefits; penalties.

68.3. Unauthorized removal of a motor vehicle; penalties.

68.4. Unauthorized use of a motor vehicle.

68.5. Unauthorized removal of property from governor’s mansion and the state capitol complex.

68.6. Unauthorized ordering of goods or services.

68.7. Receipts and universal product code labels; unlawful acts.

69. Illegal possession of stolen things.

69.1. Illegal possession of stolen firearms.

70. False accounting.

70.1. Medicaid fraud.

70.2. Refund or access device application fraud.

70.3. Fraud in selling agricultural equipment.

70.4. Access device fraud.

70.5. Fraudulent remuneration.

70.6. Unlawful distribution, possession, or use of theft alarm deactivation devices.

70.7. Unlawful production, manufacturing, distribution, or possession of fraudulent documents for identification purposes.

70.8. Illegal transmission of monetary funds.

71. Issuing worthless checks.

71.1. Bank fraud.

71.2. Failure to pay bridge or bridge-causeway toll.

71.3. Mortgage fraud.

72. Forgery.

72.1. Use of forged academic records.

72.1.1. Forgery of a certificate of insurance or insurance identification card; penalties.

72.2. Monetary instrument abuse.

72.3. Identification of alleged offender.

72.4. Disposal of property with fraudulent or malicious intent.

72.5. Unlawful production, manufacture, distribution or possession of fraudulent postsecondary education degree.

73. Commercial bribery.

SUBPART D. COMPUTER RELATED CRIME.

73.1. Definitions.

73.2. Offenses against intellectual property.

73.3. Offenses against computer equipment or supplies.

73.4. Offenses against computer users.

73.5. Computer fraud.

73.6. Offenses against electronic mail service provider.

73.7. Computer tampering.

73.8. Unauthorized use of a wireless router system; pornography involving juveniles; penalty.

73.9. Criminal use of Internet, virtual, street-map; enhanced penalties.

73.10. Online impersonation.

PART 4. OFFENSES AFFECTING THE FAMILY.

SUBPART A. CRIMINAL NEGLECT OF FAMILY.

74. Criminal neglect of family.

74.1. Right of action.

75. Failure to pay child support obligation.

75.1, 75.2. [Repealed.]

SUBPART B. SEX OFFENSES AFFECTING THE FAMILY.

76. Bigamy.

77. Abetting in bigamy.

78. Incest.

78.1. Aggravated incest.

SUBPART C. DOMESTIC VIOLENCE OFFENSES.

79. Violation of protective orders.

SUBPART D. CRIMINAL ABANDONMENT.

79.1. Criminal abandonment.

79.2. [Repealed.]

PART 5. OFFENSES AFFECTING THE PUBLIC MORALS.

SUBPART A. OFFENSES AFFECTING SEXUAL IMMORALITY.

1. SEXUAL OFFENSES AFFECTING MINORS.

80. Felony carnal knowledge of a juvenile.

80.1. Misdemeanor carnal knowledge of a juvenile.

81. Indecent behavior with juveniles.

81.1. Pornography involving juveniles.

81.1.1. “Sexting”; prohibited acts; penalties.

81.2. Molestation of a juvenile or a person with a physical or mental disability.

81.3. Computer-aided solicitation of a minor.

81.4. Prohibited sexual conduct between educator and student.

81.5. Unlawful possession of videotape of protected persons under R.S. 15:440.1 et seq.

2. OFFENSES CONCERNING PROSTITUTION.

82. Prostitution; definition; penalties; enhancement.

82.1. Prostitution; persons under eighteen; additional offenses.

83. Soliciting for prostitutes.

83.1. Inciting prostitution.

83.2. Promoting prostitution.

83.3. Prostitution by massage.

83.4. Massage; sexual conduct prohibited.

84. Pandering.

85. Letting premises for prostitution.

85.1. [Repealed.]

86. Enticing persons into prostitution.

3. ABORTION.

87. Abortion.

87.1. Killing a child during delivery.

87.2. Human experimentation.

87.3 [Blank.]

87.4. Abortion advertising.

87.5. Intentional failure to sustain life and health of aborted viable infant.

88. Distribution of abortifacients.

4. CRIME AGAINST NATURE.

89. Crime against nature.

89.1. Aggravated crime against nature.

89.2. Crime against nature by solicitation.

5. HUMAN-ANIMAL HYBRIDS.

89.6. Human-animal hybrids.

SUBPART B. OFFENSES AFFECTING GENERAL MORALITY.

1. GAMBLING.

90. Gambling.

90.1. Seizure and disposition of evidence, property and proceeds; gambling.

90.2. Gambling in public.

90.3. Gambling by computer.

90.4. Unlawful playing of video draw poker devices by persons under the age of twenty-one; penalty.

90.5. Unlawful playing of gaming devices by persons under the age of twenty-one; underage persons, penalty.

90.6. Gambling or wagering at cockfights.

2. OFFENSES AFFECTING THE HEALTH AND MORALS OF MINORS.

91. Unlawful sales of weapons to minors.

91.1. Unlawful presence of a sexually violent predator.

91.2. Unlawful presence of a sex offender.

91.3. Unlawful participation in a child-related business.

91.4. Contributing to the endangerment of a minor.

91.5. Unlawful use of a social networking website.

91.6. Unlawful distribution of sample tobacco products to persons under age eighteen; penalty.

91.7. Unauthorized possession or consumption of alcoholic beverages on public school property.

91.8. Unlawful sale, purchase, or possession of tobacco; signs required; penalties.

91.9. Unlawful presence or contact of a sex offender relative to a former victim.

91.10. [Blank.]

91.11. Sale, exhibition, or distribution of material harmful to minors.

91.12. Sale, distribution or making available to minors publications encouraging, advocating, or facilitating the illegal use of controlled dangerous substances.

91.13. Illegal use of controlled dangerous substances in the presence of persons under seventeen years of age.

91.14. [Repealed.]

91.15 to 91.20. [Blank.]

91.21. Sale of poisonous reptiles to minors; penalty.

91.22. [Repealed.]

92. Contributing to the delinquency of juveniles.

92.1. Encouraging or contributing to child delinquency, dependency, or neglect; penalty; suspension of sentence; definitions.

92.2. Improper supervision of a minor by parent or legal custodian; penalty.

92.3. Retaliation by a minor against a parent, legal custodian, witness, or complainant.

93. Cruelty to juveniles.

93.1. Model glue; use of; abuse of toxic vapors; unlawful sales to minors; penalties.

93.2. Tattooing and body piercing of minors; prohibition.

93.2.1. Child desertion.

93.2.2. Unlawful placement of gold fillings, caps, and crowns; minors.

93.2.3. Second degree cruelty to juveniles.

3. OFFENSES AFFECTING THE HEALTH AND SAFETY OF THE INFIRM.

93.3. Cruelty to the infirmed.

93.4. Exploitation of the infirmed.

93.5. Sexual battery of the infirm.

4. UNLAWFUL SALE, PURCHASE, AND POSSESSION OF ALCOHOLIC BEVERAGES.

93.10. Definitions.

93.11. Unlawful sales to persons under twenty-one.

93.12. Purchase and public possession of alcoholic beverages; exceptions; penalties.

93.13. Unlawful purchase of alcoholic beverages by persons on behalf of persons under twenty-one.

93.14. Responsibilities of retail dealers not relieved.

93.15. Alcoholic beverage vaporizer; prohibitions.

93.16 to 93.19. [Reserved.]

93.20. [Repealed.]

PART 6. OFFENSES AFFECTING THE PUBLIC GENERALLY.

SUBPART A. OFFENSES AFFECTING THE PUBLIC SAFETY.

1. ILLEGAL CARRYING AND DISCHARGE OF WEAPONS.

94. Illegal use of weapons or dangerous instrumentalities.

95. Illegal carrying of weapons.

95.1. Possession of firearm or carrying concealed weapon by a person convicted of certain felonies.

95.1.1. Illegally supplying a felon with a firearm.

95.1.2. Illegally supplying a felon with ammunition.

95.1.3. Fraudulent firearm and ammunition purchase.

95.2. Carrying a firearm or dangerous weapon by a student or nonstudent on school property, at school-sponsored functions or firearm-free zone.

95.2.1. Illegal carrying of a firearm at a parade with any firearm used in the commission of a crime of violence.

95.2.2. Reckless discharge of a firearm at a parade or demonstration.

95.3. Unlawful use or possession of body armor.

95.4. Consent to search; alcoholic beverage outlet.

95.5. Possession of firearm on premises of alcoholic beverage outlet.

95.6. Firearm-free zone; notice; signs; crime; penalties.

95.7. Possession of or dealing in firearms with obliterated numbers or marks.

95.8. Illegal possession of a handgun by a juvenile.

95.9. Wearing or possessing body armor, by a student or nonstudent on school property, at school-sponsored functions, or in firearm-free zones.

2. OBSTRUCTING HIGHWAYS OF COMMERCE.

96. Aggravated obstruction of a highway of commerce.

97. Simple obstruction of a highway of commerce.

97.1. Solicitation on an interstate highway.

97.2. Unlawful sale, purchase, possession, or use of traffic signal preemption devices.

3. DRIVING OFFENSES.

98. Operating a vehicle while intoxicated.

98.1. Underage driving under the influence.

98.2. Unlawful refusal to submit to chemical tests; arrests for driving while intoxicated.

98.3. Operating a vehicle while under suspension for certain prior offenses.

99. Reckless operation of a vehicle.

99.1. Hit and run damaging of a potable waterline by operation of a watercraft or vessel.

100. Hit-and-run driving.

4. OBSTRUCTING PUBLIC PASSAGES.

100.1. Obstructing public passages.

5. PREVENTION OF TERRORISM ON THE HIGHWAYS.

100.2 to 100.2.3. [Blank.]

100.11. Legislative findings; purpose.

100.12. Definitions.

100.13. Operating a vehicle without lawful presence in the United States.

100.14. Giving false information regarding lawful presence in the United States in order to obtain a driver’s license.

SUBPART B. OFFENSES AFFECTING THE PUBLIC SENSIBILITY.

101. Desecration of graves.

101.1. Purchase or sale of human organs.

101.2. Unauthorized use of sperm, ovum, or embryo.

102. Definitions; cruelty to animals.

102.1. Cruelty to animals; simple and aggravated.

102.2. Seizure and disposition of animals cruelly treated.

102.3. Search warrant; animal cruelty offenses.

102.4. Confined animals; necessary food and water.

102.5. Dogfighting; training and possession of dogs for fighting.

102.6. Seizure and destruction or disposition of dogs and equipment used in dogfighting.

102.7. Search warrant for dogfighting offenses.

102.8. Injuring or killing of a police animal.

102.9. Interference with animal research; research laboratory or farm.

102.10. Bear wrestling; penalty.

102.11. Illegal contact sports; penalty.

102.12. Definitions.

102.13. Hearing to determine if dog is dangerous or vicious.

102.14. Unlawful ownership of dangerous dog.

102.15. Unlawful ownership of a vicious dog.

102.16. Seizure and destruction or disposition of dangerous or vicious dogs.

102.17. Registration of dangerous dogs; fees.

102.18. Seizure and disposition of dogs which cause death or inflict bodily injury.

102.19. Hog and canine fighting prohibited; penalties.

102.20. Sport killing of zoo or circus animals prohibited.

102.21. Unauthorized use of the identity of a deceased soldier.

102.22. Harboring or concealing an animal which has bitten or inflicted serious bodily injury on a human.

102.23. Cockfighting.

102.24. Participation in cockfighting.

102.25. Unlawfully supplying any product for the purpose of falsifying a screening test.

102.26. Unlawful restraint of a dog; definitions; penalties.

102.27. Unlawful sale of a live dog or cat at certain locations.

SUBPART C. OFFENSES AFFECTING THE GENERAL PEACE AND ORDER.

103. Disturbing the peace.

103.1. Emanation of excessive sound or noise; exceptions; penalties.

103.2. Amplified devices in public places; quiet zones; penalties.

104. Keeping a disorderly place.

105. Letting a disorderly place.

106. Obscenity.

106.1. Promotion or wholesale promotion of obscene devices.

106.2. Sexual acts prohibited in public; penalties.

106.3. Unlawful exhibition of sexually explicit material in a motor vehicle; penalties.

107. Vagrancy.

107.1. Ritualistic acts.

107.2. Hate crimes.

107.3. Criminal blighting of property.

107.4. Unlawful posting of criminal activity for notoriety and publicity.

SUBPART D. OFFENSES AFFECTING LAW ENFORCEMENT.

108. Resisting an officer.

108.1. Flight from an officer; aggravated flight from an officer.

108.2. Resisting a police officer with force or violence.

109, 109.1. [Repealed.]

110. Simple escape; aggravated escape.

110.1. Jumping bail.

110.1.1. Out-of-state bail jumping.

110.2. Tampering with electronic monitoring equipment.

110.3. Tampering with surveillance, accounting, inventory, or monitoring systems; definitions; penalties.

111. Assisting escape.

112. False personation.

112.1. False personation of a peace officer or firefighter.

112.2. Fraudulent portrayal of a law enforcement officer or firefighter.

112.3. Aiding and abetting the fraudulent portrayal of a law enforcement officer or firefighter.

112.4. Unlawful production, manufacturing, distribution, or possession of unauthorized peace officer badges.

PART 7. OFFENSES AFFECTING ORGANIZED GOVERNMENT.

SUBPART A. TREASON AND DISLOYAL ACTS.

113. Treason.

114. Misprision of treason.

115. Criminal anarchy.

116. Flag desecration.

116.1. Flag burning.

117. Flag desecration; exceptions.

117.1. Paramilitary organizations; prohibitions.

SUBPART B. BRIBERY AND INTIMIDATION.

118. Public bribery.

118.1. Bribery of sports participants.

118.2. Falsifying information on racing license applications.

119. [Repealed.]

119.1. Bribery of parents of school children.

120. Corrupt influencing.

121. Informers granted immunity.

122. Public intimidation and retaliation.

122.1. Intimidation and interference in the operation of schools.

122.2. Threatening a public official; penalties; definitions.

SUBPART C. PERJURY.

123. Perjury.

124. Inconsistent statements; perjury.

125. False swearing.

125.1. False swearing in paternity cases.

125.2. False statements concerning paternity.

126. Inconsistent statements; false swearing.

126.1. False swearing for purpose of violating public health or safety.

126.2. False statements concerning denial of constitutional rights.

126.3. False statements concerning employment in a nursing or health care facility.

126.3.1. Unauthorized participation in medical assistance programs.

126.4. False certification of arrest documents.

127. Limitation of defenses.

128. Completion of affidavit.

SUBPART D. ANTI-TERRORISM.

128.1. Terrorism.

128.2. Aiding others in terrorism.

SUBPART E. MISCELLANEOUS OFFENSES AFFECTING JUDICIAL FUNCTIONS AND PUBLIC RECORDS.

129. Jury tampering.

129.1. Intimidating, impeding, or injuring witnesses; injuring officers; penalties.

129.2. Recording, listening to, or observing proceedings of grand or petit juries while deliberating or voting.

130. Jury misconduct.

130.1. Obstruction of justice.

131. Compounding a felony.

131.1. Failure to report the commission of certain felonies.

132. Injuring public records.

133. Filing or maintaining false public records.

133.1. Obstruction of court orders.

133.2. Misrepresentation during booking.

133.3. Falsification of drug tests.

133.4. Misrepresentation during issuance of a misdemeanor summons or preparation of a juvenile custodial agreement.

133.5. Filing a false complaint against a law enforcement officer.

133.6. Filing a false lien against a law enforcement or court officer.

SUBPART F. OFFICIAL MISCONDUCT AND CORRUPT PRACTICES.

134. Malfeasance in office.

134.1. Malfeasance in office; sexual conduct prohibited with persons in the custody and supervision of the Department of Public Safety and Corrections.

134.2. Malfeasance in office; tampering with evidence.

134.3. Abuse of office.

135. Public salary deduction.

136. Public salary extortion.

137. [Repealed.]

138. Public payroll fraud.

139. Political payroll padding.

139.1. Political payroll padding by sheriff; sale of assets of sheriff’s office prohibited.

139.2. Transfer of capital assets of clerk of court’s office prohibited.

140. Public contract fraud.

141. Prohibited splitting of profits, fees or commissions; exceptions.

PART 8. CONCLUDING PROVISIONS.

142. Offenses committed prior to effective date of Code.

143. Preemption of state law; exceptions.

PART 1. GENERAL PROVISIONS.

SUBPART A. PRELIMINARY PROVISIONS.

§ 1. Method of citation.

This Chapter shall be known as the Louisiana Criminal Code. The provisions hereunder may be referred to or cited either as Articles of the Criminal Code or as Sections of the Revised Statutes. Thus Article 30 of Louisiana Criminal Code may also be referred to or cited as R.S. 14:30.

Whenever reference is made herein to an Article of the Criminal Code, the same shall also relate to the corresponding Section of the Revised Statutes.

CROSS REFERENCES

Municipal Law. — Criminal code > definitions. Shreveport Code of Ordinance § 50-27.

Criminal code > interpretation. Shreveport Code of Ordinance § 50-28.

Criminal code > short title. Shreveport Code of Ordinance § 50-26.

Criminal law > short title. Baton Rouge Code of Ordinance § 13:1.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 44:1., OPINION No. 79-242, La. Atty. Gen. Op. No. 1979-242; 1979 La. AG LEXIS 142.

A committee of citizens established by the City of Franklin is a public body subject to the provisions of the La. Public Records Act and the Open Meetings Law. Tax returns and other personal financial information submitted to the committee by a loan applicant is confidential information, not subject to public disclosure. The committee may lawfully call an executive session to discuss the privileged information submitted by an applicant, but must formally vote in open session., OPINION NUMBER 92-698, La. Atty. Gen. Op. No. 1992-698; 1992 La. AG LEXIS 512.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: The Mental Element of Louisiana Crimes: It Doesn’t Matter What You Think. 70 Tul. L. Rev. 855 (March, 1996).

Article: Error in the Formation of Contracts in Louisiana: A Comparative Analysis. 53 Tul. L. Rev. 329 (February, 1979).

Article: The Judge: The Extent and Limit of His Role in a Civil Law Jurisdiction. 50 Tul. L. Rev. 511 (March, 1976).

General Law Reviews. — Essay: Agreeing To Agree: A Proponent and Opponent of Hate Crime Laws Reach for Common Ground. 41 Harv. J. on Legis. 421 (2004).

§ 2. Definitions.

A. In this Code the terms enumerated shall have the designated meanings:

(1) “Another” refers to any other person or legal entity, including the state of Louisiana or any subdivision thereof.

(2) “Anything of value” must be given the broadest possible construction, including any conceivable thing of the slightest value, movable or immovable, corporeal or incorporeal, public or private, and including transportation, telephone and telegraph services, or any other service available for hire. It must be construed in the broad popular sense of the phrase, not necessarily as synonymous with the traditional legal term “property.” In all cases involving shoplifting the term “value” is the actual retail price of the property at the time of the offense.

(3) “Dangerous weapon” includes any gas, liquid or other substance or instrumentality, which, in the manner used, is calculated or likely to produce death or great bodily harm.

(4) “Felony” is any crime for which an offender may be sentenced to death or imprisonment at hard labor.

(5) “Foreseeable” refers to that which ordinarily would be anticipated by a human being of average reasonable intelligence and perception.

(6) “Misdemeanor” is any crime other than a felony.

(7) “Person” includes a human being from the moment of fertilization and implantation and also includes a body of persons, whether incorporated or not.

(8) “Property” refers to both public and private property, movable and immovable, and corporeal and incorporeal property.

(9) “Public officer,” “public office,” “public employee” or “position of public authority” means and applies to any executive, ministerial, administrative, judicial, or legislative officer, office, employee or position of authority respectively, of the state of Louisiana or any parish, municipality, district, or other political subdivision thereof, or of any agency, board, commission, department or institution of said state, parish, municipality, district, or other political subdivision.

(10) “State” means the state of Louisiana, or any parish, municipality, district, or other political subdivision thereof, or any agency, board, commission, department or institution of said state, parish, municipality, district or other political subdivision.

(11) “Unborn child” means any individual of the human species from fertilization and implantation until birth.

(12) “Whoever” in a penalty clause refers only to natural persons insofar as death or imprisonment is provided, but insofar as a fine may be imposed “whoever” in a penalty clause refers to any person.

B. In this Code, “crime of violence” means an offense that has, as an element, the use, attempted use, or threatened use of physical force against the person or property of another, and that, by its very nature, involves a substantial risk that physical force against the person or property of another may be used in the course of committing the offense or an offense that involves the possession or use of a dangerous weapon. The following enumerated offenses and attempts to commit any of them are included as “crimes of violence”:

(1) Solicitation for murder

(2) First degree murder

(3) Second degree murder

(4) Manslaughter

(5) Aggravated battery

(6) Second degree battery

(7) Aggravated assault

(8) Mingling harmful substances

(9) Aggravated rape

(10) Forcible rape

(11) Simple rape

(12) Sexual battery

(13) Second degree sexual battery

(14) Intentional exposure to AIDS virus

(15) Aggravated kidnapping

(16) Second degree kidnapping

(17) Simple kidnapping

(18) Aggravated arson

(19) Aggravated criminal damage to property

(20) Aggravated burglary

(21) Armed robbery

(22) First degree robbery

(23) Simple robbery

(24) Purse snatching

(25) Extortion

(26) Assault by drive-by shooting

(27) Aggravated crime against nature

(28) Carjacking

(29) Illegal use of weapons or dangerous instrumentalities

(30) Terrorism

(31) Aggravated second degree battery

(32) Aggravated assault upon a peace officer with a firearm

(33) Aggravated assault with a firearm

(34) Armed robbery; use of firearm; additional penalty

(35) Second degree robbery

(36) Disarming of a peace officer

(37) Stalking

(38) Second degree cruelty to juveniles

(39) Aggravated flight from an officer

(40) Aggravated incest

(41) Battery of a police officer

(42) Trafficking of children for sexual purposes

(43) Human trafficking

(44) Home invasion (Amended by Acts 1962, No. 68, § 1; Acts 1976, No. 256, § 1; Acts 1977, No. 128, § 1; Acts 1989, No. 777, § 1; Acts 1992, No. 1015, § 1; Acts 1994, 3rd Ex. Sess., No. 73, § 1; Acts 1995, No. 650, § 1; Acts 1995, No. 1223, § 1; Acts 2001, No. 301, § 2, eff. Aug. 15, 2001; Acts 2002, 1st Ex. Sess., No. 128, § 2, eff. June 16, 2002; Acts 2003, No. 637, § 1, eff. Aug. 15, 2003; Acts 2004, No. 651, § 1, eff. Aug. 15, 2004; Acts 2004, No. 676, § 1, eff. Aug. 15, 2004; Acts 2006, No. 72, § 1, eff. Aug. 15, 2006; Acts 2008, No. 619, § 1, eff. Aug. 15, 2008; Acts 2010, No. 387, § 1, eff. Aug. 15, 2010; Acts 2010, No. 524, § 1, eff. Aug. 15, 2010.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated (B)(42), as enacted by Acts 2010, No. 524, § 1, as (B)(44). In addition, the LSLI made stylistic changes in (B)(41) through (B)(44).

2010 Amendments. — The 2010 amendment by No. 387 added (B)(42) and (B)(43).

The 2010 amendment by No. 524 added (B)(42).

2008 Amendments. — Acts 2008, No. 619, § 1, effective August 15, 2008, added (B)(41).

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute added the (A) designation and redesignated (13) as (B); substituted “In this Code, ‘crime of violence’” for “‘Crime of violence’” in newly designated (B), redesignated former (a)-(m) as present (1)-(13) and former (p)-(oo) as present (14)-(39); and redesignated newly enacted (pp) as (40), as amended by Acts 2006, No. 72, § 1.

2006 Amendments. — Acts 2006, No. 72, § 1, effective August 15, 2006, added (13)(pp).

2004 Amendments. — Acts 2004, No. 651, § 1, effective August 15, 2004, substituted “Second degree robbery” for “Aggravated robbery” in (13)(kk).

Acts 2004, No. 676, § 1, effective August 15, 2004, substituted “Second degree” for “Aggravated” in (13)(m).

2003 Amendments. — Acts 2003, No. 637, § 1, effective August 15, 2003, added (13)(gg) through (13)(oo).

2002 Amendments. — Acts 2002, 1st Ex. Sess., No. 128, § 2, effective June 16, 2002, added (13)(ff).

2001 Amendments. — Acts 2001, No. 301, § 2, effective August 15, 2001, repealed former (13)(n), which read: “Oral sexual battery”; repealed former (13)(o), which read “Aggravated oral sexual battery.”

CROSS REFERENCES

Louisiana Law. — [Effective December 31, 2014] Forty-First Judicial District, see La. R.S. 13:621.41 [Repealed].

[Effective until December 31, 2014] Allotment of cases among judges; holding of preliminary examination not ground for recusation, see La. R.S. 13:1343.

Definitions; right to enjoin; abatement, see La. R.S. 13:4711.

Petition for name change; adults; minors, see La. R.S. 13:4751.

The drug division probation program, see La. R.S. 13:5304.

Domestic abuse battery, see La. R.S. 14:35.3.

Perpetration or attempted perpetration of certain crimes of violence against a victim sixty-five years of age or older, see La. R.S. 14:50.2.

Definitions, see La. R.S. 14:73.1.

Computer-aided solicitation of a minor, see La. R.S. 14:81.3.

Contributing to the delinquency of juveniles, see La. R.S. 14:92.

Illegal carrying of weapons, see La. R.S. 14:95.

Possession of firearm or carrying concealed weapon by a person convicted of certain felonies, see La. R.S. 14:95.1.

Carrying a firearm or dangerous weapon by a student or nonstudent on school property, at school-sponsored functions or firearm-free zone, see La. R.S. 14:95.2.

Illegal carrying of a firearm at a parade with any firearm used in the commission of a crime of violence, see La. R.S. 14:95.2.1.

Unlawful use or possession of body armor, see La. R.S. 14:95.3.

Public bribery, see La. R.S. 14:118.

Sentences for second and subsequent offenses; certificate of warden or clerk of court in the state of Louisiana as evidence, see La. R.S. 15:529.1.

Pilot program; location tracking and crime correlation based electronic monitoring supervision program for certain sex and violent offenders, see La. R.S. 15:550.

Diminution of sentence for good behavior, see La. R.S. 15:571.3.

Pilot program; Lafourche Parish Pretrial Home Incarceration Program; electronic monitoring, see La. R.S. 15:571.35.1.

Stipulations; advice by court, see La. R.S. 15:571.44.

Board of Parole; membership; qualifications; vacancies; compensation; domicile; venue; meetings; quorum; panels; powers and duties; transfer of property to board; representation of applicants before the board; prohibitions, see La. R.S. 15:574.2.

Parole; eligibility, see La. R.S. 15:574.4.

Revocation of parole for violation of condition; board panels; return to custody hearing; duration of reimprisonment and reparole after revocation; credit for time served; revocation for a technical violation, see La. R.S. 15:574.9.

Louisiana Risk Review Panel, see La. R.S. 15:574.22 [Repealed].

Drawing or taking of DNA samples, see La. R.S. 15:609.

Reentry preparation program; establishment, see La. R.S. 15:827.1.

Community resource centers; participation; conditions, see La. R.S. 15:833.1.

[Effective if and when sufficient funds are appropriated for such purposes] Eligibility for participation, see La. R.S. 15:974.

Inmate eligibility for program; prohibitions, see La. R.S. 15:1199.7.

Qualifications of applicants for permits, see La. R.S. 26:80.

Qualifications of applicants for permits, see La. R.S. 26:280.

Suitability standards, see La. R.S. 27:28.

Criminal matters, see La. R.S. 28:454.14.

Suitability, see La. R.S. 37:3276.1.

Prohibited acts—Schedule IV; penalties, see La. R.S. 40:969.

Definitions, see La. R.S. 40:1299.58.2.

Statewide permits for concealed handguns; application procedures; definitions, see La. R.S. 40:1379.3.

License; manufacturer, dealer-distributor, user, blaster, or handler of explosives, see La. R.S. 40:1472.3.

Denial, revocation, suspension of license, see La. R.S. 40:1472.10.

Criminal background checks, see La. R.S. 40:1664.8.

Definitions, see La. R.S. 46:1842.

Communication between offender and victim prohibited, see La. R.S. 46:1846.

Tax credit for employment of first-time nonviolent offenders, see La. R.S. 47:287.752.

Disqualification of tutor, see La. C.C.P. Art. 4231.

Bail in extradition cases, see La. C.Cr.P. Art. 271.

Arrest for a crime of violence or domestic abuse battery; release on own recognizance prohibited, see La. C.Cr.P. Art. 334.2.

Release conditioned on participation in pretrial drug testing program, see La. C.Cr.P. Art. 336.

Procedure after determination of mental capacity or incapacity, see La. C.Cr.P. Art. 648.

Suspension and deferral of sentence and probation in felony cases, see La. C.Cr.P. Art. 893.

Discharge, use, or possession of firearm in commission of a felony or a specifically enumerated misdemeanor; hearing, see La. C.Cr.P. Art. 893.2.

Violation hearing; sanctions, see La. C.Cr.P. Art. 900.

Bail during emergency sessions of court; selected offenses, see La. C.Cr.P. Art. 957.

Confidentiality of records; disclosure exceptions; sanctions, see La. Ch.C. Art. 412.

Presence at adjudication hearing; exclusion of witnesses, see La. Ch.C. Art. 879.

Municipal Law. — Criminal law > definitions. Baton Rouge Code of Ordinance § 13:2.

Criminal law > domestic abuse battery. Baton Rouge Code of Ordinance § 13:35.3.
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•• Sex Crimes

••• Sexual Assault

•••• General Overview

•• Weapons

••• Possession

•••• General Overview

••• Use

•••• General Overview

• Pretrial Motions & Procedures

•• Competency to Stand Trial

• Guilty Pleas

•• Changes & Withdrawals

•• Enforcement of Plea Agreements

• Trials

•• Burdens of Proof

••• Defense

• Scienter

•• Specific Intent

• Jury Instructions

•• Particular Instructions

••• General Overview

• Sentencing

•• Corrections, Modifications & Reductions

••• General Overview

••• Illegal Sentences

•• Guidelines

••• General Overview

••• Adjustments & Enhancements

•••• General Overview

•••• Criminal History

••••• Prior Felonies

••••• Three Strikes

••• Departures

•••• General Overview

•• Suspension

• Postconviction Proceedings

•• Parole

• Appeals

•• Standards of Review

••• Abuse of Discretion

•••• General Overview

••• Harmless & Invited Errors

•••• General Overview

••• Substantial Evidence

•••• General Overview

EVIDENCE

• Procedural Considerations

•• Weight & Sufficiency

• Relevance

•• Confusion, Prejudice & Waste of Time

FAMILY LAW

• Name Changes

•• General Overview

GOVERNMENTS

• Legislation

•• Statutes of Limitations

••• General Overview

TAX LAW

• State & Local Taxes

•• Sales Tax

••• General Overview

BUSINESS & CORPORATE LAW

• Corporations

•• General Overview. — Because La. Rev. Stat. Ann. § 14:2(7) provides that the term “person” includes a corporation, and the “person” who actually owed the taxes was a corporation, the State should have also prosecuted the corporation as a co-defendant. State v. Hazard, 666 So. 2d 691, 1995 La. App. LEXIS 3462 (Dec. 28, 1995), remanded by La. 96-0272, 672 So. 2d 699, 1996 La. LEXIS 1114 (La. May 3, 1996).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• General Overview. — Persons adjudicated as third or fourth offenders may receive a longer sentence, pursuant to La. Rev. Stat. Ann. § 15:529.1, if their instant or prior offense is defined as a “crime of violence” under La. Rev. Stat. Ann. § 14:2(13). State v. Smith, 769 So. 2d 1280, 2000 La. App. LEXIS 2924 (Nov. 3, 2000), writ denied by La. 2001-0993, 804 So. 2d 630, 2001 La. LEXIS 3819 (La. Dec. 14, 2001).

Where good time credit was denied the prisoner because he was a habitual offender, he was not denied equal protection, although other inmates who had committed more serious crimes were eligible for good time. The prisoner’s complaint was ameliorated because the good time statute was expanded to include crimes of violence under La. Rev. Stat. Ann. 14:2(13). Whittington v. Wall, 657 So. 2d 1058, 1995 La. App. LEXIS 1919 (June 23, 1995), writ denied by La. 95-1722, 674 So. 2d 979, 1996 La. LEXIS 1654 (La. June 7, 1996).

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — Reversal of defendant’s conviction was not needed, where the evidence was sufficient to have convicted him of the responsive offense of second degree battery, and where there was sufficient evidence to have convicted him of the originally charged offense of aggravated battery; it was undisputed that defendant intentionally committed a battery and his wife did not consent to the battery; moreover, there was no evidence to suggest that his wife did anything to physically threaten defendant that would have justified him in striking her repeatedly with the handle of a pistol and with his fists and feet. State v. Odom, 878 So. 2d 582, 2004 La. App. LEXIS 775 (Apr. 2, 2004), writ denied by La. 2004-1105, 883 So. 2d 1026, 2004 La. LEXIS 3026 (La. Oct. 8, 2004).

Videotape of defendants using the victim’s stolen credit card to make purchases (later traced to them through credit card receipts and a shopping list), the victim’s positive identification of one of the defendants as the man who beat him and who took his money clip, cash, credit card and other valuables, and the fact that the weapon used was found in defendants’ car, was sufficient evidence to sustain defendants’ convictions for armed robbery, conspiracy to commit armed robbery, and aggravated second degree battery. State v. Hampton, 865 So. 2d 284, 2004 La. App. LEXIS 57 (Jan. 28, 2004), writ denied by La. 2004-0834, 896 So. 2d 57, 2005 La. LEXIS 621 (La. Mar. 11, 2005), writ denied by La. 2004-2380, 903 So. 2d 452, 2005 La. LEXIS 1903 (La. June 3, 2005).

Evidence was sufficient to convict defendant of aggravated robbery, a violation of La. Rev. Stat. Ann. § 14:34, because defendant hit a defenseless man in the head with a three-foot-long piece of wood and knocked him to the ground, and the man required medical treatment that involved several sutures; the jury did not err in determining that the stick was used in a manner likely to cause great bodily harm and was, therefore, a “dangerous weapon” pursuant to La. Rev. Stat. Ann. § 14:2(3). State v. McClure, 793 So. 2d 454, 2001 La. App. LEXIS 1907 (Aug. 22, 2001).

Trial court did not err in denying defendant’s motion to enforce a plea agreement, in which defendant pled guilty to aggravated battery, a violation of La. Rev. Stat. § 14:34, in exchange for a sentence recommendation under La. Code Crim. Proc. Ann. art. 893, which allowed for a suspended or deferred sentence except for convictions for a crime of violence, because La. Rev. Stat. Ann. § 14:2(13)(e) listed aggravated battery as a crime of violence; therefore, the plea agreement, which had an unlawful cause pursuant to La. Civ. Code Ann. art. 1968, could not exist under La. Civ. Code Ann. art. 1966 and was an absolute nullity under La. Civ. Code Ann. art. 2030. State v. Byrnside, 795 So. 2d 435, 2001 La. App. LEXIS 1882 (Aug. 22, 2001).

The reviewing court upheld a defendant’s aggravated battery conviction since the defendant’s conduct in striking the victim with a piece of wood was the intentional use of force or violence upon the person of another with an instrumentality which in the manner used was calculated or likely to produce death or great bodily harm. State v. Brown, 808 So. 2d 622, 2001 La. App. LEXIS 972 (May 11, 2001).

La. Rev. Stat. Ann. § 14:34 provides that aggravated battery, which is a battery committed with a dangerous weapon; a dangerous weapon, as that term is defined in La. Rev. Stat. Ann. § 14:2(3), is any gas, liquid, or other substance or instrumentality, which, in the manner used, is calculated or likely to produce death or great bodily harm. State v. Cherry, 752 So. 2d 894, 1999 La. App. LEXIS 2474 (Sept. 22, 1999), reversed by, remanded by La. App. 32141, 752 So. 2d 894, 1999 La. App. LEXIS 3466 (La.App. 2 Cir. Dec. 8, 1999).

Where a defendant pointed a gun at a person sitting in a car and threatened to shoot, and then after the person exited the car, fired into the car in a residential neighborhood, both illegal use of a weapon under La. Rev. Stat. Ann. § 14:94(A) and aggravated assault under La. Rev. Stat. Ann. § 14:2(13)(g) occurred, so that the enhanced crime of illegal use of a weapon during a crime of violence under La. R.S. 14:94(F) was proven beyond reasonable doubt. State v. Lee, 742 So. 2d 651, 1999 La. App. LEXIS 2352 (Aug. 18, 1999), writ denied by La. 1999-2730, 756 So. 2d 326, 2000 La. LEXIS 810 (La. Mar. 17, 2000).

There was sufficient proof of the crime of aggravated assault, where a defendant pointed a gun at a person sitting in a car and threatened to shoot, thus demonstrating a specific criminal intent for placing that person in reasonable apprehension of receiving a battery; and where the assault, which required merely general criminal intent, continued thereafter during the defendant’s tirade in shooting into the person’s car after the person vacated it and stood terrified in the ditch nearby, the defendant must have adverted to the fact that the victim would remain in great apprehension and that such apprehension was reasonably certain to result from his actions. State v. Lee, 742 So. 2d 651, 1999 La. App. LEXIS 2352 (Aug. 18, 1999), writ denied by La. 1999-2730, 756 So. 2d 326, 2000 La. LEXIS 810 (La. Mar. 17, 2000).

Judgment entered on a compromise jury verdict of second degree battery in violation of La. Rev. Stat. Ann. § 14:34.1 was not error where the victim testifed that defendant had repeatedly beat her with a thick branch and photographic evidence corroborated her testimony because the court held that the stick, which left a four-inch bruise on the victim’s buttocks, constituted a dangerous weapon under La. Rev. Stat. Ann. § 14:20. State v. Hopkins, 692 So. 2d 538, 1997 La. App. LEXIS 471 (Mar. 5, 1997).

Where defendant struck his victim with a metal sign post, the sign post was a dangerous weapon as defined by La. Rev. Stat. Ann. § 14:2(3), and as such, supported defendant’s conviction of aggravated burglary under La. Rev. Stat. Ann. § 14:34. State v. Clark, 527 So. 2d 542, 1988 La. App. LEXIS 1565 (June 22, 1988), writ denied by 569 So. 2d 977, 1990 La. LEXIS 2758 (La. 1990).

In a prosecution for aggravated assault under La. Rev. Stat. Ann. §§ 14:2, 14:33 and 14:34, a defendant has the burden of production as well as the burden of persuasion when self-defense or defense of another is asserted as a defense. State v. Barnes, 491 So. 2d 42, 1986 La. App. LEXIS 7213 (June 2, 1986).

State proved defendant used a dangerous weapon to commit an aggravated battery on the victim as defendant’s use of defendant’s shoes defendant was wearing to kick the victim repeatedly with the intent to commit serious bodily injury qualified the shoes as a dangerous weapon because the manner in which the shoes were used, to inflict serious bodily injury, qualified the shoes as dangerous weapons. State v. Taylor, 485 So. 2d 117, 1986 La. App. LEXIS 6257 (Feb. 26, 1986).

Evidence that defendant kicked the victim with a steel-toed boot was sufficient to support defendant’s conviction for aggravated battery because such a boot was a dangerous weapon. State in Interest of Ruschel, 411 So. 2d 1216, 1982 La. App. LEXIS 7042 (Mar. 9, 1982).

••• Carjacking

•••• General Overview. — Defendant’s conviction for attempted carjacking and sentence to life imprisonment were proper where the crime of attempted carjacking was defined as a crime of violence under La. Rev. Stat. Ann. § 14:2(13)(dd); thus, defendant’s life sentence without benefits was a mandatory sentence. State v. Jones, 765 So. 2d 1191, 2000 La. App. LEXIS 2081 (Aug. 23, 2000), writ denied by La. 2000-2779, 794 So. 2d 825, 2001 La. LEXIS 2189 (La. June 29, 2001).

••• Kidnapping

•••• General Overview. — La. Rev. Stat. Ann. § 14:2(13)(d) stipulates that sexual battery, aggravated rape, simple kidnapping, and simple robbery are all crimes of violence. State v. Bush, 733 So. 2d 49, 1999 La. App. LEXIS 332 (Feb. 24, 1999), writ denied by La. 99-1010, 747 So. 2d 536, 1999 La. LEXIS 2301 (La. Sept. 3, 1999).

Defendant was not entitled to reversal of his convictions for two counts of aggravated kidnapping on the ground that the trial court did not instruct the jury on the definition of the phrase “anything of value” as provided in La. Rev. Stat. Ann. § 14:2(2); although it would have been preferable to have read the general definition provided in § 14:2(2), the jury charge, considered as a whole, was not erroneous and prejudicial. State v. Dupre, 369 So. 2d 1303, 1979 La. LEXIS 6279 (Apr. 9, 1979).

••• Robbery

•••• General Overview. — Videotape of defendants using the victim’s stolen credit card to make purchases (later traced to them through credit card receipts and a shopping list), the victim’s positive identification of one of the defendants as the man who beat him and who took his money clip, cash, credit card and other valuables, and the fact that the weapon used was found in defendants’ car, was sufficient evidence to sustain defendants’ convictions for armed robbery, conspiracy to commit armed robbery, and aggravated second degree battery. State v. Hampton, 865 So. 2d 284, 2004 La. App. LEXIS 57 (Jan. 28, 2004), writ denied by La. 2004-0834, 896 So. 2d 57, 2005 La. LEXIS 621 (La. Mar. 11, 2005), writ denied by La. 2004-2380, 903 So. 2d 452, 2005 La. LEXIS 1903 (La. June 3, 2005).

At the time of defendant’s conviction, the provisions of La. Rev. Stat. Ann. § 15:529.1(A)(1)(c)(ii) subjected defendant to a mandatory life sentence as a fourth-felony offender convicted of simple robbery in violation of La. Rev. Stat. Ann. § 14:2(13), even though defendant’s three prior offenses were non-violent, and the penalties were not unconstitutional on their face; however, given that the sentence of life imprisonment was disproportionate to the harm done, the court found that the sentence was excessive under La. Const. art. I, § 20. State v. Wilson, 859 So. 2d 957, 2003 La. App. LEXIS 3041 (Nov. 6, 2003), writ denied by La. 2003-3232, 876 So. 2d 73, 2004 La. LEXIS 1895 (La. June 4, 2004).

Defendant was guilty or armed robbery where he raped all of his victims at knife point and stole from them; the fact that the weapon was not recovered is not a fatal failure of proof. State v. Washington, 828 So. 2d 97, 2002 La. App. LEXIS 2751 (Sept. 18, 2002), writ denied by La. 2002-2963, 853 So. 2d 631, 2003 La. LEXIS 2515 (La. Sept. 19, 2003).

In sentencing defendant, the trial court did not err by failing to follow the mandates of La. Code Crim. Proc. Ann. art. 894.1 but merely stating that defendant had been adjudicated a fourth felony offender and that he would receive the mandatory sentence; because simple robbery is a crime of violence pursuant to La. Rev. Stat. Ann. § 14:2(13)(y), and because defendant was adjudicated a fourth felony offender pursuant to the constitutional habitual offender law, he faced a mandatory sentence of life imprisonment without benefits, as required by La. Rev. Stat. Ann. § 15:529.1(A)(1)(c)(ii), so articulating the factors would have been an exercise in futility. State v. Wilson, 796 So. 2d 45, 2001 La. App. LEXIS 1905 (Aug. 22, 2001), vacated in part by, remanded by La. 2001-2815, 836 So. 2d 2, 2002 La. LEXIS 3351 (La. Nov. 22, 2002).

Defendant properly received the mandatory sentence of life imprisonment without benefit of parole, probation, or suspension of sentence, pursuant to La. Rev. Stat. Ann. § 15:529.1A(1)(b)(ii), as he was a third felony habitual offender whose third felony conviction was for armed robbery, a crime of violence under La. Rev. Stat. Ann. § 14:2(13)(w). State v. Smith, 769 So. 2d 1280, 2000 La. App. LEXIS 2924 (Nov. 3, 2000), writ denied by La. 2001-0993, 804 So. 2d 630, 2001 La. LEXIS 3819 (La. Dec. 14, 2001).

Testimony that defendant was armed with a screwdriver when he took car keys from the victim was sufficient to prove defendant committed robbery in violation of La. Rev. Stat. Ann. § 14:64.1 while armed with a dangerous weapon, La. Rev. Stat. Ann. § 14:2(3). State v. Perkins, 762 So. 2d 67, 2000 La. App. LEXIS 993 (Apr. 25, 2000), modified by La. App. 99-1109, 762 So. 2d 67, 2000 La. App. LEXIS 1773 (La.App. 5 Cir. June 27, 2000).

In Louisiana, simple robbery is considered a crime of violence. State v. Anderson, 753 So. 2d 321, 2000 La. App. LEXIS 264 (Jan. 26, 2000).

Evidence was sufficient to convict defendant of second degree murder, where the victim was a cab driver, defendant took money from the victim, the severity of the victim’s wounds showed that defendant had the necessary specific intent under La. Rev. Stat. Ann. § 14:30.1, and where the money that defendant took from the victim was something of value of value under La. Rev. Stat. Ann. § 14.2; thus, defendant committed murder while committing robbery under La. Rev. Stat. Ann. § 14.30.1. State v. Morrison, 743 So. 2d 232, 1999 La. App. LEXIS 2171 (July 22, 1999), writ denied by La. 1999-3514, 762 So. 2d 1103, 2000 La. LEXIS 1488 (La. May 26, 2000).

La. Rev. Stat. Ann. § 14:2(13)(d) stipulates that sexual battery, aggravated rape, simple kidnapping, and simple robbery are all crimes of violence. State v. Bush, 733 So. 2d 49, 1999 La. App. LEXIS 332 (Feb. 24, 1999), writ denied by La. 99-1010, 747 So. 2d 536, 1999 La. LEXIS 2301 (La. Sept. 3, 1999).

Where defendant was convicted of simple robbery some 18 years before being convicted of shoplifting a $159 jacket from a department store, and where simple robbery was considered a crime of violence under La. Rev. Stat. Ann. § 14:2(13), the earlier conviction was sufficient under the habitual offender statute, La. Rev. Stat. Ann. § 15:529.1(A)(1)(c)(ii), which required life imprisonment if a prior felony was a crime of violence, to subject defendant to life imprisonment. State v. Jackson, 718 So. 2d 1001, 1998 La. App. LEXIS 2540 (Aug. 12, 1998), writ denied by La. 98-2560, 738 So. 2d 1069, 1999 La. LEXIS 471 (La. Feb. 26, 1999).

Where defendant was charged with armed robbery, a toy gun constituted a dangerous weapon within the meaning of La. Rev. Stat. Ann. § 14:2(3) where the interaction between defendant and the bank teller created a highly charged atmosphere whereby there was a danger of serious bodily harm resulting from the teller’s fear for her life. State v. Woods, 713 So. 2d 1231, 1998 La. App. LEXIS 2247 (June 29, 1998), writ denied by La. 98-3041, 741 So. 2d 1281, 1999 La. LEXIS 917 (La. Apr. 1, 1999).

Defendant’s sentence as a multiple offender was excessive under La. Const. art. I, § 20 although it was the minimum sentence under La. Rev. Stat. Ann. § 15:529.1, where defendant was sentenced to 20 years imprisonment without parole; all of defendant’s prior convictions were for nonviolent felonies, where defendant’s current conviction of purse snatching under La. Rev. Stat. Ann. § 14:65.1 was classified as a violent crime under La. Rev. Stat. Ann. § 14:2(13)(z), but where defendant did not harm the victim. State v. Neville, 695 So. 2d 534, 1997 La. App. LEXIS 1467 (May 21, 1997), writ denied by La. 97-1637, 704 So. 2d 1180, 1997 La. LEXIS 3876 (La. Dec. 12, 1997).

Where defendant held a store clerk at knife-point while an accomplice stole merchandise, he was properly convicted of armed robbery in violation of La. Rev. Stat. Ann. § 14:64, because a knife was a “dangerous weapon,” as defined by La. Rev. Stat. Ann. § 14:2(3), and the merchandise was in the clerk’s custody and control. State v. Toney, 651 So. 2d 387, 1995 La. App. LEXIS 411 (Mar. 1, 1995).

Defendant robbed a grocery store and wielded what he intended to look like a gun, although it was wrapped under scarves and not seen; it appeared later that it was a baseball bat rather than a gun, but such still constituted a dangerous weapon pursuant to La. Rev. Stat. Ann. § 14:2(3). State v. White, 590 So. 2d 1330, 1991 La. App. LEXIS 3275 (Dec. 4, 1991).

A defendant was properly found guilty of armed robbery because the mere fact that the victims of the robbery did not see a weapon and no weapon was recovered by the police did not preclude the defendant’s conviction for armed robbery where the test was not whether a weapon was inherently dangerous, but whether it was dangerous in the manner used. State v. Harrison, 501 So. 2d 1041, 1987 La. App. LEXIS 8505 (Jan. 21, 1987), writ of certiorari denied by 508 So. 2d 65, 1987 La. LEXIS 9411 (La. 1987), writ denied by 515 So. 2d 444, 1987 La. LEXIS 10713 (La. 1987).

Even though no one actually saw a gun during a bank robbery and no gun was ever found, there was ample evidence to support the jury’s conclusion that defendant was armed with a dangerous weapon, as defined by La. Rev. Stat. Ann. § 14:2(3), at the time of the robbery. State v. Gould, 395 So. 2d 647, 1980 La. LEXIS 9614 (Oct. 6, 1980).

An unloaded pistol could be a dangerous weapon under La. Rev. Stat. Ann. § 14:2(3) because if the victim believed it was loaded, there was a danger of bodily harm or death arising from the great possibility of violent reaction between offender and victim. State v. Bonier, 367 So. 2d 824, 1979 La. LEXIS 7301 (Jan. 29, 1979).

Unloaded and unworkable pistol, pointed at a victim, is a dangerous weapon pursuant to La. Rev. Stat. Ann. § 14:2(3), making the robbery which occurred an aggravated one. State v. Sonnier, 317 So. 2d 190, 1975 La. LEXIS 4434 (July 25, 1975).

Under the definition in La. Rev. Stat. Ann. § 14:2, a dangerous weapon was not necessarily an instrumentality that would, without some intervening circumstance, produce death or great bodily harm but rather any instrumentality, which in the manner used, was calculated or likely to produce death or great bodily harm; thus a revolver used in a robbery, though it was unloaded and unworkable, was a dangerous weapon given the possibility it could be used to impose death or great bodily harm. State v. Levi, 259 LA. 591, 250 So. 2d 751, 1971 La. LEXIS 4298 (June 28, 1971).

•• Homicide

••• Voluntary Manslaughter

•••• General Overview. — Because manslaughter is a crime of violence specifically enumerated in La. Rev. Stat. Ann. § 14:2(13), the Department of Safety and Corrections may determine eligibility for good time or parole release to persons convicted of manslaughter, irrespective of any designation by the trial judge. State v. Allen, 762 So. 2d 615, 2000 La. LEXIS 1785 (June 16, 2000).

•• Miscellaneous Offenses

••• General Overview. — Where the parents in effect “pledged” their minor child to defendant as security for the debt owed to defendant’s brother and by receiving the child, defendant obtained the right to enforce payment of the debt, the right to enforce the debt fell within the definition of “anything of value” per La. Rev. Stat. Ann. § 14:2(2), as found in La. Rev. Stat. Ann. § 14:286. State v. Westmoreland, 721 So. 2d 951, 1998 La. App. LEXIS 2884 (Oct. 14, 1998).

•• Property Crimes

••• Burglary & Criminal Trespass

•••• General Overview. — Defendant’s habitual offender sentence of life imprisonment for aggravated burglary, in violation of La. Rev. Stat. Ann. § 14:60, was not in violation of La. Const. art. I, § 20 and the Eighth and Fourteenth Amendments, because even if the appellate court reconsidered its prior ruling on the matter, the evidence of defendant’s childhood and his drug problems did not rebut the presumption of the constitutionality of the sentence. State v. Guillard, 902 So. 2d 1061, 2005 La. App. LEXIS 1069 (Apr. 26, 2005), writ denied by La. 2005-1381, 920 So. 2d 233, 2006 La. LEXIS 211 (La. Jan. 13, 2006).

Aggravated burglary is defined as a crime of violence under La. Rev. Stat. Ann. § 14:2(13)(v); therefore, the trial court improperly suspended 5 years of defendant’s 20 year sentence. State v. Cox, 829 So. 2d 521, 2002 La. App. LEXIS 2849 (Sept. 30, 2002).

Aggravated burglary is defined as a crime of violence by La. Rev. Stat. Ann. § 14:2(13)(v). State v. Calhoun, 776 So. 2d 1188, 2000 La. App. LEXIS 2738 (Nov. 2, 2000), writ denied by La. 2000-3309, 799 So. 2d 1151, 2001 La. LEXIS 3928 (La. Oct. 26, 2001).

••• Destruction of Property

•••• General Overview. — In an action under a double indemnity provision of a life insurance policy issued on the life of the insured, who died as a result of being struck by a bullet that discharged from his pistol as he was hitting it against the windshield of a car, the trial court properly found that the insurer failed to show that the insured was committing the crime of aggravated criminal damage to property, as defined in La. Rev. Stat. Ann. § 14:55; the crime described in La. Rev. Stat. Ann. § 14:55 is a felony under La. Rev. Stat. Ann. § 14:2, and the insurer failed to show that it was foreseeable that human life might have been endangered by the insured’s actions. Rachal v. Union Nat’l Life Ins. Co., 184 So. 2d 775, 1966 La. App. LEXIS 5391 (Mar. 22, 1966), appeal denied by 249 LA. 380, 186 So. 2d 628, 1966 La. LEXIS 2358 (1966).

••• Larceny & Theft

•••• General Overview. — Life sentence for purse snatching, a crime of violence under La. Rev. Stat. Ann. § 14:2(13)(z) was proper because it was defendant’s third offense pursuant to the “three strikes” provision of the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii). State v. Webster, 775 So. 2d 661, 2000 La. App. LEXIS 3431 (Dec. 20, 2000), remanded by La. 2001-0397, 805 So. 2d 1178, 2002 La. LEXIS 364 (La. Jan. 25, 2002).

Under La. Rev. Stat. Ann. § 14:2(2) “anything of value” must be given the broadest possible construction, including any conceivable thing of the slightest value, movable or immovable, corporeal or incorporeal, public or private, and including transportation, telephone and telegraph services, or any other service available for hire. State v. Johnson, 626 So. 2d 448, 1993 La. App. LEXIS 3278 (Oct. 28, 1993), writ of certiorari denied by La. 93-2952, 632 So. 2d 762, 1994 La. LEXIS 519 (La. Feb. 25, 1994).

Purse snatching, La. Rev. Stat. Ann. § 14:65.1, required a showing that “anything of value” was contained within the purse at the time of the theft; as interpreted by La. Rev. Stat. Ann. § 14:2(2), “anything of value” given its broadest construction included things of the slightest value; the court found that the victim’s testimony that her purse contained “various items” at the time it was snatched was sufficient to support defendant’s conviction of purse snatching. State v. Floyd, 461 So. 2d 638, 1984 La. App. LEXIS 10418 (Dec. 28, 1984).

Defendant’s conviction for attempted theft and his sentence were reversed because the verdict failed to state the dollar amount of the property that was taken; defendant could not be sentenced under the verdict because the verdict was insufficient to identify the appropriate sentence to be imposed. State v. White, 315 So. 2d 301, 1975 La. LEXIS 4935 (June 23, 1975).

••• Receiving Stolen Property

•••• General Overview. — It was apparent from La. Rev. Stat. Ann. §§ 14:67 and 14:2(2) that incorporeals could be the subject of a theft and could be received and possessed, so defendant could be convicted of illegal possession of a stolen thing for knowingly receiving an improper credit on his utility bill. State v. Jones, 544 So. 2d 1209, 1989 La. App. LEXIS 1049 (May 24, 1989).

Photograph of a stolen refrigerator and testimony that the appliance was working, in fairly good condition, and approximately one and a half years old was sufficient to allow a rational trier of fact to conclude that the stolen refrigerator was a thing of value, within the meaning of La. Rev. Stat. Ann. § 14:2(2), and that the value was greater than $ 100 but less than $ 500; thus, the evidence was sufficient to establish the value element of the crime of receiving stolen goods, a violation of La. Rev. Stat. Ann. § 14:69. State v. Camp, 436 So. 2d 723, 1983 La. App. LEXIS 9073 (Aug. 3, 1983), reversed by 446 So. 2d 1207, 1984 La. LEXIS 8364 (La. 1984).

•• Sex Crimes

••• Sexual Assault

•••• General Overview. — Trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 559 where it refused to permit defendant to withdraw “best interest” pleas on three counts of indecent behavior with juveniles in violation of La. Rev. Stat. Ann. § 14:81 where defendant claimed he entered the pleas due to sudden uneasiness regarding defense counsel’s knowing members of both victims’ families because the trial court could have reasonably concluded that the plea was entered because the State offered to reduce a count charging sexual battery to indecent behavior with a juvenile, and defense counsel was aware that the offense of sexual battery precluded parole, probation, or suspension of sentence pursuant to La. Rev. Stat. Ann. § 14:43.1 and that the legislature had denominated sexual battery a crime of violence, pursuant to La. Rev. Stat. Ann. § 14:2(13)(1), so it provided greatly reduced good time credits against any sentence imposed pursuant to La. Rev. Stat. Ann. § 15:571.3(A)(1). State v. Blanchard, 786 So. 2d 701, 2001 La. LEXIS 1123 (Apr. 20, 2001).

La. Rev. Stat. Ann. § 14:2(13)(d) stipulates that sexual battery, aggravated rape, simple kidnapping, and simple robbery are all crimes of violence. State v. Bush, 733 So. 2d 49, 1999 La. App. LEXIS 332 (Feb. 24, 1999), writ denied by La. 99-1010, 747 So. 2d 536, 1999 La. LEXIS 2301 (La. Sept. 3, 1999).

•• Weapons

••• Possession

•••• General Overview. — Where defendant was convicted of being a felon in possession of a firearm, imposition of the maximum sentence of 15 years was not constitutionally excessive; the record reflected that defendant had previous convictions for aggravated battery and manslaughter, both crimes of violence under La. Rev. Stat. Ann. § 14:2. State v. Crawford, 873 So. 2d 768, 2004 La. App. LEXIS 1077 (Apr. 27, 2004), writ denied by La. 2004-1744, 901 So. 2d 1083, 2005 La. LEXIS 1516 (La. May 6, 2005).

Predicate convictions for a violation of La. Rev. Stat. Ann. § 14:95.1 include certain crimes enumerated therein; additional predicate convictions provided in § 14:95.1 are for any crime of violence, as defined in La. Rev. Stat. Ann. § 14:2(13). State v. Sims, 734 So. 2d 813, 1999 La. App. LEXIS 1090 (Apr. 1, 1999).

Under La. Rev. Stat. Ann. § 14:2(3), testimony of the victim that defendant overpowered her and that his pit bull growled and bared its teeth at her when she resisted was sufficient to find the essential elements of the crime beyond a reasonable doubt. State v. Michels, 726 So. 2d 449, 1999 La. App. LEXIS 10 (Jan. 13, 1999).

In a prosecution for possession of a firearm by a convicted felon, the defendant’s prior crime of attempted purse snatching, while classified as a “crime of violence” under La. Rev. Stat. § 14:2(13), was sufficiently dissimilar to the crime charged that the risk of unfair prejudice was minimal and unlikely to result in a conviction based on inappropriate grounds or improper consideration of the predicate offense; thus, the evidence was admissible pursuant to La. Code Evid. art. 403. State v. Morvan, 725 So. 2d 515, 1998 La. App. LEXIS 3515 (Dec. 9, 1998), writ denied by La. 99-0186, 743 So. 2d 659, 1999 La. LEXIS 1583 (La. May 28, 1999).

Defendant robbed a grocery store and wielded what he intended to look like a gun, although it was wrapped under scarves and not seen; it appeared later that it was a baseball bat rather than a gun, but such still constituted a dangerous weapon pursuant to La. Rev. Stat. Ann. § 14:2(3). State v. White, 590 So. 2d 1330, 1991 La. App. LEXIS 3275 (Dec. 4, 1991).

Under La. Rev. Stat. Ann. § 40:966 the maximum sentence for a second conviction of possession of marijuana included imprisonment at hard labor and therefore qualified as a felony under La. Rev. Stat. Ann. § 14:2(4); hence, where defendant had been convicted of a felony on the count charging him with possession of marijuana as a second offense, he was properly charged later with possession of a firearm as a convicted felon, and his conviction on the latter charge was therefore affirmed on appeal. State v. Jasper, 491 So. 2d 709, 1986 La. App. LEXIS 7154 (June 5, 1986).

••• Use

•••• General Overview. — Reversal of defendant’s conviction was not needed, where the evidence was sufficient to have convicted him of the responsive offense of second degree battery, and where there was sufficient evidence to have convicted him of the originally charged offense of aggravated battery; it was undisputed that defendant intentionally committed a battery and his wife did not consent to the battery; moreover, there was no evidence to suggest that his wife did anything to physically threaten defendant that would have justified him in striking her repeatedly with the handle of a pistol and with his fists and feet. State v. Odom, 878 So. 2d 582, 2004 La. App. LEXIS 775 (Apr. 2, 2004), writ denied by La. 2004-1105, 883 So. 2d 1026, 2004 La. LEXIS 3026 (La. Oct. 8, 2004).

Person that defendant attempted to rob testified that defendant pointed a weapon at her that looked like the pellet gun introduced at trial, threatened to shoot her with it, then demanded that she give him the money in the safe; thus, in the manner the pellet gun was used, the jury could have reasonably concluded that the gun was a dangerous weapon. State v. Williams, 827 So. 2d 1286, 2002 La. App. LEXIS 2877 (Oct. 4, 2002), writ denied by La. 2002-3071, 853 So. 2d 633, 2003 La. LEXIS 2522 (La. Sept. 19, 2003).

Because defendant used a brick during an armed robbery in a way likely to produce death or great bodily harm, it could be defined as a dangerous weapon. State v. Batchelor, 823 So. 2d 367, 2002 La. App. LEXIS 1321 (May 10, 2002).

Viewing the evidence in the light most favorable to the prosecution, a rational trier of fact could have found that defendant committed the offense charged, the illegal use of a weapon while committing a crime of violence, namely aggravated assault, in violation of La. Rev. Stat. Ann. §§ 14:94(F), 14:2(13), 14:36, 14:37, because defendant initiated the incident by driving up and, without warning, opening fire at the brother of defendant’s girlfriend and several other innocent bystanders, and the testimony of the brother and three other bystanders demonstrated that the witnesses ducked, crawled, or ran to safety out of fear once defendant began shooting; consequently, defendant’s conviction was affirmed. State v. Hill, 796 So. 2d 127, 2001 La. App. LEXIS 2000 (Sept. 26, 2001).

Evidence was sufficient to convict defendant of aggravated robbery, a violation of La. Rev. Stat. Ann. § 14:34, because defendant hit a defenseless man in the head with a three-foot-long piece of wood and knocked him to the ground, and the man required medical treatment that involved several sutures; the jury did not err in determining that the stick was used in a manner likely to cause great bodily harm and was, therefore, a “dangerous weapon” pursuant to La. Rev. Stat. Ann. § 14:2(3). State v. McClure, 793 So. 2d 454, 2001 La. App. LEXIS 1907 (Aug. 22, 2001).

Dangerous weapon is defined under La. Rev. Stat. Ann. § 14:2(3) as any gas, liquid, or other substance or instrumentality, which in the manner used, is calculated or likely to produce death or great bodily harm. State v. Oxley, 802 So. 2d 35, 2001 La. App. LEXIS 1130 (May 16, 2001), writ denied by La. 2001-1784, 815 So. 2d 96, 2002 La. LEXIS 1456 (La. May 3, 2002).

The reviewing court upheld a defendant’s aggravated battery conviction since the defendant’s conduct in striking the victim with a piece of wood was the intentional use of force or violence upon the person of another with an instrumentality which in the manner used was calculated or likely to produce death or great bodily harm. State v. Brown, 808 So. 2d 622, 2001 La. App. LEXIS 972 (May 11, 2001).

Where a defendant pointed a gun at a person sitting in a car and threatened to shoot, and then after the person exited the car, fired into the car in a residential neighborhood, both illegal use of a weapon under La. Rev. Stat. Ann. § 14:94(A) and aggravated assault under La. Rev. Stat. Ann. § 14:2(13)(g) occurred, so that the enhanced crime of illegal use of a weapon during a crime of violence under La. R.S. 14:94(F) was proven beyond reasonable doubt. State v. Lee, 742 So. 2d 651, 1999 La. App. LEXIS 2352 (Aug. 18, 1999), writ denied by La. 1999-2730, 756 So. 2d 326, 2000 La. LEXIS 810 (La. Mar. 17, 2000).

Where defendant was charged with armed robbery, a toy gun constituted a dangerous weapon within the meaning of La. Rev. Stat. Ann. § 14:2(3) where the interaction between defendant and the bank teller created a highly charged atmosphere whereby there was a danger of serious bodily harm resulting from the teller’s fear for her life. State v. Woods, 713 So. 2d 1231, 1998 La. App. LEXIS 2247 (June 29, 1998), writ denied by La. 98-3041, 741 So. 2d 1281, 1999 La. LEXIS 917 (La. Apr. 1, 1999).

Where defendant struck his victim with a metal sign post, the sign post was a dangerous weapon as defined by La. Rev. Stat. Ann. § 14:2(3), and as such, supported defendant’s conviction of aggravated burglary under La. Rev. Stat. Ann. § 14:34. State v. Clark, 527 So. 2d 542, 1988 La. App. LEXIS 1565 (June 22, 1988), writ denied by 569 So. 2d 977, 1990 La. LEXIS 2758 (La. 1990).

In a robbery case, although the accused robbed a store using only a pellet gun, it was considered a dangerous weapon under La. Rev. Stat. Ann. § 14:2(3) because it was used in a manner which led the victim to believe it was a dangerous weapon; the jury as the trier of fact could have reasonably found that the state proved beyond reasonable doubt that the robbery was committed with a dangerous weapon. State v. Bruno, 526 So. 2d 1287, 1988 La. App. LEXIS 927 (Apr. 21, 1988).

A defendant was properly found guilty of armed robbery because the mere fact that the victims of the robbery did not see a weapon and no weapon was recovered by the police did not preclude the defendant’s conviction for armed robbery where the test was not whether a weapon was inherently dangerous, but whether it was dangerous in the manner used. State v. Harrison, 501 So. 2d 1041, 1987 La. App. LEXIS 8505 (Jan. 21, 1987), writ of certiorari denied by 508 So. 2d 65, 1987 La. LEXIS 9411 (La. 1987), writ denied by 515 So. 2d 444, 1987 La. LEXIS 10713 (La. 1987).

Defendant’s use of a toy pistol during a bank robbery did not defeat the State’s proof of an element of the offense of armed robbery under La. Rev. Stat. Ann. § 14:64; the pistol was used in a manner that was likely to produce death or great bodily harm within the meaning of La. Rev. Stat. Ann. § 14:2(3); the manner in which defendant used the toy pistol and the effect this use had upon the bank employees could have produced death or great bodily harm in the highly charged atmosphere. State v. Green, 409 So. 2d 563, 1982 La. LEXIS 9869 (Jan. 25, 1982).

Even though no one actually saw a gun during a bank robbery and no gun was ever found, there was ample evidence to support the jury’s conclusion that defendant was armed with a dangerous weapon, as defined by La. Rev. Stat. Ann. § 14:2(3), at the time of the robbery. State v. Gould, 395 So. 2d 647, 1980 La. LEXIS 9614 (Oct. 6, 1980).

Defendant’s conviction for attempted armed robbery was improper where his use of a toy gun to steal money from a cash register at the pick-up window of a restaurant did not constitute use of a dangerous weapon within the contemplation of La. Rev. Stat. Ann. §§ 14:64 and 14:2(3) in light of the subjective reaction of the employee to defendant’s actions. State v. Byrd, 385 So. 2d 248, 1980 La. LEXIS 7853 (June 23, 1980), limited by State v. Jones, 426 So. 2d 1323, 1983 La. LEXIS 9582 (La. 1983).

Trial court erred by sustaining defendant’s motion to quash the state’s bill of information on the basis of factual evidence introduced at a preliminary hearing which tended to prove that defendant did not use mace in a manner likely to cause death or great bodily harm. State v. Rembert, 312 So. 2d 282, 1975 La. LEXIS 5094 (Apr. 24, 1975).

Under the definition in La. Rev. Stat. Ann. § 14:2, a dangerous weapon was not necessarily an instrumentality that would, without some intervening circumstance, produce death or great bodily harm but rather any instrumentality, which in the manner used, was calculated or likely to produce death or great bodily harm; thus a revolver used in a robbery, though it was unloaded and unworkable, was a dangerous weapon given the possibility it could be used to impose death or great bodily harm. State v. Levi, 259 LA. 591, 250 So. 2d 751, 1971 La. LEXIS 4298 (June 28, 1971).

• Pretrial Motions & Procedures

•• Competency to Stand Trial. — Trial court did not err when it found that 15 year old, indicted as an adult for attempted manslaughter, defined in La. Rev. Stat. Ann. § 14:2(13)(d), had the capacity to proceed to trial, considering, inter alia, the clear opinion of two psychiatrists regarding defendant’s ability to stand trial. State v. Moore, 827 So. 2d 647, 2002 La. App. LEXIS 2990 (Oct. 2, 2002).

• Guilty Pleas

•• Changes & Withdrawals. — Trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 559 where it refused to permit defendant to withdraw “best interest” pleas on three counts of indecent behavior with juveniles in violation of La. Rev. Stat. Ann. § 14:81 where defendant claimed he entered the pleas due to sudden uneasiness regarding defense counsel’s knowing members of both victims’ families because the trial court could have reasonably concluded that the plea was entered because the State offered to reduce a count charging sexual battery to indecent behavior with a juvenile, and defense counsel was aware that the offense of sexual battery precluded parole, probation, or suspension of sentence pursuant to La. Rev. Stat. Ann. § 14:43.1 and that the legislature had denominated sexual battery a crime of violence, pursuant to La. Rev. Stat. Ann. § 14:2(13)(1), so it provided greatly reduced good time credits against any sentence imposed pursuant to La. Rev. Stat. Ann. § 15:571.3(A)(1). State v. Blanchard, 786 So. 2d 701, 2001 La. LEXIS 1123 (Apr. 20, 2001).

•• Enforcement of Plea Agreements. — Trial court did not err in denying defendant’s motion to enforce a plea agreement, in which defendant pled guilty to aggravated battery, a violation of La. Rev. Stat. § 14:34, in exchange for a sentence recommendation under La. Code Crim. Proc. Ann. art. 893, which allowed for a suspended or deferred sentence except for convictions for a crime of violence, because La. Rev. Stat. Ann. § 14:2(13)(e) listed aggravated battery as a crime of violence; therefore, the plea agreement, which had an unlawful cause pursuant to La. Civ. Code Ann. art. 1968, could not exist under La. Civ. Code Ann. art. 1966 and was an absolute nullity under La. Civ. Code Ann. art. 2030. State v. Byrnside, 795 So. 2d 435, 2001 La. App. LEXIS 1882 (Aug. 22, 2001).

• Trials

•• Burdens of Proof

••• Defense. — In a prosecution for aggravated assault under La. Rev. Stat. Ann. §§ 14:2, 14:33 and 14:34, a defendant has the burden of production as well as the burden of persuasion when self-defense or defense of another is asserted as a defense. State v. Barnes, 491 So. 2d 42, 1986 La. App. LEXIS 7213 (June 2, 1986).

• Scienter

•• Specific Intent. — There was sufficient proof of the crime of aggravated assault, where a defendant pointed a gun at a person sitting in a car and threatened to shoot, thus demonstrating a specific criminal intent for placing that person in reasonable apprehension of receiving a battery; and where the assault, which required merely general criminal intent, continued thereafter during the defendant’s tirade in shooting into the person’s car after the person vacated it and stood terrified in the ditch nearby, the defendant must have adverted to the fact that the victim would remain in great apprehension and that such apprehension was reasonably certain to result from his actions. State v. Lee, 742 So. 2d 651, 1999 La. App. LEXIS 2352 (Aug. 18, 1999), writ denied by La. 1999-2730, 756 So. 2d 326, 2000 La. LEXIS 810 (La. Mar. 17, 2000).

• Jury Instructions

•• Particular Instructions

••• General Overview. — Defendant was not entitled to reversal of his convictions for two counts of aggravated kidnapping on the ground that the trial court did not instruct the jury on the definition of the phrase “anything of value” as provided in La. Rev. Stat. Ann. § 14:2(2); although it would have been preferable to have read the general definition provided in § 14:2(2), the jury charge, considered as a whole, was not erroneous and prejudicial. State v. Dupre, 369 So. 2d 1303, 1979 La. LEXIS 6279 (Apr. 9, 1979).

• Sentencing

•• Corrections, Modifications & Reductions

••• General Overview. — Under La. Rev. Stat. § 14:2(13), defendant’s was not entitled to a diminution of sentence or parole because he was convicted of a violent crime. State v. Brown, 764 So. 2d 197, 2000 La. App. LEXIS 1648 (June 21, 2000), writ denied by La. 2000-2186, 798 So. 2d 957, 2001 La. LEXIS 2955 (La. Oct. 5, 2001).

La. Rev. Stat. Ann. § 15:571.3(C)(1)(q) provides that diminution of sentence shall not be allowed to an inmate in the custody of the Department of Public Safety and Corrections if he has been convicted of a crime of violence as defined in La. Rev. Stat. Ann. § 14:2(13). Aggravated battery is specifically listed in La. Rev. Stat. Ann. § 14:2(13) as a crime of violence; therefore, the trial court has no discretion in such cases to grant diminution of sentence for good behavior. State v. Williams, 764 So. 2d 1164, 2000 La. App. LEXIS 1670 (June 21, 2000).

••• Illegal Sentences. — Aggravated burglary is defined as a crime of violence under La. Rev. Stat. Ann. § 14:2(13)(v); therefore, the trial court improperly suspended 5 years of defendant’s 20 year sentence. State v. Cox, 829 So. 2d 521, 2002 La. App. LEXIS 2849 (Sept. 30, 2002).

•• Guidelines

••• General Overview. — In sentencing defendant, the trial court did not err by failing to follow the mandates of La. Code Crim. Proc. Ann. art. 894.1 but merely stating that defendant had been adjudicated a fourth felony offender and that he would receive the mandatory sentence; because simple robbery is a crime of violence pursuant to La. Rev. Stat. Ann. § 14:2(13)(y), and because defendant was adjudicated a fourth felony offender pursuant to the constitutional habitual offender law, he faced a mandatory sentence of life imprisonment without benefits, as required by La. Rev. Stat. Ann. § 15:529.1(A)(1)(c)(ii), so articulating the factors would have been an exercise in futility. State v. Wilson, 796 So. 2d 45, 2001 La. App. LEXIS 1905 (Aug. 22, 2001), vacated in part by, remanded by La. 2001-2815, 836 So. 2d 2, 2002 La. LEXIS 3351 (La. Nov. 22, 2002).

Mandatory sentence was life imprisonment without benefit of parole, probation, or suspension of sentence where defendant was a fourth felony offender with two predicate felonies that were defined as crimes of violence, La. Rev. Stat. § 14:2(13), La. Rev. Stat. § 15:529.1(A)(1)(c)(ii). State v. Neal, 762 So. 2d 281, 2000 La. App. LEXIS 1262 (May 30, 2000), writ denied by La. 2000-2754, 793 So. 2d 1240, 2001 La. LEXIS 1969 (La. June 15, 2001).

••• Adjustments & Enhancements

•••• General Overview. — Under La. Code Crim. Proc. Ann. art. 890.1 [Repealed], when a defendant has committed a crime of violence, enumerated under La. Rev. Stat. Ann. § 14:2(13)(j), the trial court may deny eligibility for diminution of sentence for good behavior. State v. Cooper, 774 So. 2d 1153, 2000 La. App. LEXIS 3331 (Dec. 15, 2000), writ denied by La. App. 38986, 871 So. 2d 1275, 2004 La. App. LEXIS 1275 (La.App. 2 Cir. May 20, 2004).

•••• Criminal History

••••• Prior Felonies. — Defendant’s habitual offender sentence of life imprisonment pursuant to La. Rev. Stat. Ann. § 15:529.1 was not unconstitutionally excessive where defendant’s two prior convictions for simple robbery and possession of cocaine with intent to distribute; the trial court was required to impose a life sentence; and defendant’s offenses, as well as the underlying offense, were crimes of violence as contemplated under La. Rev. Stat. Ann. § 14:2(13). State v. Simmons, 875 So. 2d 1018, 2004 La. App. LEXIS 1407 (May 26, 2004), writ denied by La. 2004-1702, 888 So. 2d 194, 2004 La. LEXIS 3439 (La. Nov. 19, 2004).

Where defendant’s habitual offender bill of information averred that defendant had previously pleaded guilty to four counts of armed robbery but documentary evidence presented at the habitual offender hearing showed that defendant had actually pleaded guilty to the lesser offense of simple robbery, the error was harmless as both offenses were felonies and were defined as crimes of violence under La. Rev. Stat. Ann. § 14:2(13). State v. Simmons, 875 So. 2d 1018, 2004 La. App. LEXIS 1407 (May 26, 2004), writ denied by La. 2004-1702, 888 So. 2d 194, 2004 La. LEXIS 3439 (La. Nov. 19, 2004).

Where defendant was convicted of being a felon in possession of a firearm, imposition of the maximum sentence of 15 years was not constitutionally excessive; the record reflected that defendant had previous convictions for aggravated battery and manslaughter, both crimes of violence under La. Rev. Stat. Ann. § 14:2. State v. Crawford, 873 So. 2d 768, 2004 La. App. LEXIS 1077 (Apr. 27, 2004), writ denied by La. 2004-1744, 901 So. 2d 1083, 2005 La. LEXIS 1516 (La. May 6, 2005).

In sentencing defendant, the trial court did not err by failing to follow the mandates of La. Code Crim. Proc. Ann. art. 894.1 but merely stating that defendant had been adjudicated a fourth felony offender and that he would receive the mandatory sentence; because simple robbery is a crime of violence pursuant to La. Rev. Stat. Ann. § 14:2(13)(y), and because defendant was adjudicated a fourth felony offender pursuant to the constitutional habitual offender law, he faced a mandatory sentence of life imprisonment without benefits, as required by La. Rev. Stat. Ann. § 15:529.1(A)(1)(c)(ii), so articulating the factors would have been an exercise in futility. State v. Wilson, 796 So. 2d 45, 2001 La. App. LEXIS 1905 (Aug. 22, 2001), vacated in part by, remanded by La. 2001-2815, 836 So. 2d 2, 2002 La. LEXIS 3351 (La. Nov. 22, 2002).

Defendant failed to make a showing of exceptional circumstances sufficient to justify a downward departure from the mandatory sentence of life imprisonment imposed pursuant to La. Rev. Stat. Ann. § 14:2(13) where, although his last previous felony had been committed more than 20 years ago, defendant committed a crime of violence less than a year after he was released from prison. State v. Cushinello, 792 So. 2d 926, 2001 La. App. LEXIS 1810 (July 30, 2001), writ denied by La. 2001-2505, 825 So. 2d 1159, 2002 La. LEXIS 2726 (La. Sept. 20, 2002).

Where access device fraud was punishable by imprisonment with or without hard labor under La. Rev. Stat. Ann. § 14:70.4(E), it was a felony under La. Rev. Stat. Ann. § 14:2(4). State v. Ball, 748 So. 2d 1239, 1999 La. App. LEXIS 3531 (Dec. 15, 1999), writ denied by La. 2000-0385, 770 So. 2d 360, 2000 La. LEXIS 2820 (La. Oct. 6, 2000).

Defendant was properly sentenced to life in prison at hard labor as a third felony offender, where defendant was convicted of aggravated oral sexual battery; where the aggravated oral sexual battery was listed as a crime of violence in La. Rev. Stat. Ann. § 14:2(13); and where the sentence was not excessive under La. Const. art. I, § 20 because defendant did not offer any evidence showing that he was exceptional to justify a downward departure from the statutorily mandated sentence of life imprisonment at hard labor. State v. Ditcharo, 739 So. 2d 957, 1999 La. App. LEXIS 2230 (July 27, 1999), writ denied by La. 1999-2551, 754 So. 2d 964, 2000 La. LEXIS 627 (La. Feb. 18, 2000).

Trial judge did not have discretion in whether to sentence defendant to life because, under La. Rev. Stat. Ann. § 15:529.1(A)(1)(B)(ii), where the offense was defendant’s third felony conviction and was a crime of violence under La. Rev. Stat. Ann. § 14:2(3), the Habitual Offender Law was triggered and the life sentence was mandatory. State v. Haynes, 729 So. 2d 104, 1999 La. App. LEXIS 409 (Feb. 23, 1999).

Habitual offender statute was not unconstitutional as applied to defendant because it mandated a life sentence if one of the three convictions was for a violent crime, and his three convictions were all statutorily defined as crimes of violence La. Rev. Stat. Ann. § 14:2(13). State v. Short, 725 So. 2d 23, 1998 La. App. LEXIS 3391 (Nov. 18, 1998), writ denied by La. 99-0198, 745 So. 2d 11, 1999 La. LEXIS 1377 (La. May 14, 1999).

In a case where defendant was sentenced as an habitual offender the court held that a felony was defined as any crime for which an offender may be sentenced to death or imprisonment at hard labor, pursuant to La. Rev. Stat. Ann. §14:2 (4); “relative felonies,” though not defined by statute, were cases in which the punishment may be confinement at hard labor shall be tried before a jury of six persons, all of whom must concur to render a verdict in accordance with La. Const. art. I, § 17; La. Code Crim. Proc. Ann art. 782. State v. Burns, 699 So. 2d 1179, 1997 La. App. LEXIS 2281 (Sept. 24, 1997), reversed by, remanded by La. App. 35267, 800 So. 2d 106, 2001 La. App. LEXIS 2443 (La.App. 2 Cir. Oct. 31, 2001).

••••• Three Strikes. — Life sentence for purse snatching, a crime of violence under La. Rev. Stat. Ann. § 14:2(13)(z) was proper because it was defendant’s third offense pursuant to the “three strikes” provision of the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii). State v. Webster, 775 So. 2d 661, 2000 La. App. LEXIS 3431 (Dec. 20, 2000), remanded by La. 2001-0397, 805 So. 2d 1178, 2002 La. LEXIS 364 (La. Jan. 25, 2002).

Under La. Rev. Stat. Ann. § 15:529.1, persons adjudicated as third or fourth offenders may receive a longer sentence if their instant or prior offense is defined as a “crime of violence” under La. Rev. Stat. Ann. § 14:2(13). State v. Calhoun, 776 So. 2d 1188, 2000 La. App. LEXIS 2738 (Nov. 2, 2000), writ denied by La. 2000-3309, 799 So. 2d 1151, 2001 La. LEXIS 3928 (La. Oct. 26, 2001).

Mandatory sentence was life imprisonment without benefit of parole, probation, or suspension of sentence where defendant was a fourth felony offender with two predicate felonies that were defined as crimes of violence, La. Rev. Stat. § 14:2(13), La. Rev. Stat. § 15:529.1(A)(1)(c)(ii). State v. Neal, 762 So. 2d 281, 2000 La. App. LEXIS 1262 (May 30, 2000), writ denied by La. 2000-2754, 793 So. 2d 1240, 2001 La. LEXIS 1969 (La. June 15, 2001).

When a third felony is a crime of violence under La. Rev. Stat. Ann. § 14:2(13), the court is required to sentence defendant to life imprisonment under La. Rev. Stat. Ann. § 15:529.1, and this sentence is not barred as excessive by La. Const. art. I, § 20 or U.S. Const. amend. VIII. State v. Smith, 760 So. 2d 506, 2000 La. App. LEXIS 999 (Apr. 25, 2000), writ denied by La. 2000-1604, 793 So. 2d 1233, 2001 La. LEXIS 1942 (La. June 15, 2001).

Trial judge did not have discretion in whether to sentence defendant to life because, under La. Rev. Stat. Ann. § 15:529.1(A)(1)(B)(ii), where the offense was defendant’s third felony conviction and was a crime of violence under La. Rev. Stat. Ann. § 14:2(3), the Habitual Offender Law was triggered and the life sentence was mandatory. State v. Haynes, 729 So. 2d 104, 1999 La. App. LEXIS 409 (Feb. 23, 1999).

Where defendant was convicted of simple robbery some 18 years before being convicted of shoplifting a $159 jacket from a department store, and where simple robbery was considered a crime of violence under La. Rev. Stat. Ann. § 14:2(13), the earlier conviction was sufficient under the habitual offender statute, La. Rev. Stat. Ann. § 15:529.1(A)(1)(c)(ii), which required life imprisonment if a prior felony was a crime of violence, to subject defendant to life imprisonment. State v. Jackson, 718 So. 2d 1001, 1998 La. App. LEXIS 2540 (Aug. 12, 1998), writ denied by La. 98-2560, 738 So. 2d 1069, 1999 La. LEXIS 471 (La. Feb. 26, 1999).

••• Departures

•••• General Overview. — Defendant failed to make a showing of exceptional circumstances sufficient to justify a downward departure from the mandatory sentence of life imprisonment imposed pursuant to La. Rev. Stat. Ann. § 14:2(13) where, although his last previous felony had been committed more than 20 years ago, defendant committed a crime of violence less than a year after he was released from prison. State v. Cushinello, 792 So. 2d 926, 2001 La. App. LEXIS 1810 (July 30, 2001), writ denied by La. 2001-2505, 825 So. 2d 1159, 2002 La. LEXIS 2726 (La. Sept. 20, 2002).

•• Suspension. — Where a defendant was found guilty of attempted manslaughter, a crime of violence as defined in La. Rev. Stat. Ann. § 14:2(13)(d), suspension of sentence was prohibited by La. Code Crim. Proc. Ann. art. 893(A); thus, a trial court was required to impose a term of imprisonment. State v. Moore, 827 So. 2d 647, 2002 La. App. LEXIS 2990 (Oct. 2, 2002).

Aggravated burglary is defined as a crime of violence under La. Rev. Stat. Ann. § 14:2(13)(v); therefore, the trial court improperly suspended 5 years of defendant’s 20 year sentence. State v. Cox, 829 So. 2d 521, 2002 La. App. LEXIS 2849 (Sept. 30, 2002).

Where defendant was convicted of arson and sentenced to eight years and three years were suspended, the sentence was required to be vacated because, pursuant to La. Code Crim. Proc. Ann. art. 893(A) and La. Rev. Stat. Ann. § 14:2(13)(t), the court was not permitted to impose a suspended sentence for the crime of aggravated arson. State v. Bazar, 758 So. 2d 844, 2000 La. App. LEXIS 136 (Feb. 2, 2000).

• Postconviction Proceedings

•• Parole. — There is no time limit provided in La. Rev. Stat. Ann. § 14:2(13) for requesting a trial judge to correct an omission of the designation required by La. Code Crim. Proc. Ann. art. 890.1A [Repealed]; the trial judge erred in denying the prosecutor’s motion to designate the crime of which defendant was convicted as a crime of violence. State v. Allen, 762 So. 2d 615, 2000 La. LEXIS 1785 (June 16, 2000).

• Appeals

•• Standards of Review

••• Abuse of Discretion

•••• General Overview. — Trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 559 where it refused to permit defendant to withdraw “best interest” pleas on three counts of indecent behavior with juveniles in violation of La. Rev. Stat. Ann. § 14:81 where defendant claimed he entered the pleas due to sudden uneasiness regarding defense counsel’s knowing members of both victims’ families because the trial court could have reasonably concluded that the plea was entered because the State offered to reduce a count charging sexual battery to indecent behavior with a juvenile, and defense counsel was aware that the offense of sexual battery precluded parole, probation, or suspension of sentence pursuant to La. Rev. Stat. Ann. § 14:43.1 and that the legislature had denominated sexual battery a crime of violence, pursuant to La. Rev. Stat. Ann. § 14:2(13)(1), so it provided greatly reduced good time credits against any sentence imposed pursuant to La. Rev. Stat. Ann. § 15:571.3(A)(1). State v. Blanchard, 786 So. 2d 701, 2001 La. LEXIS 1123 (Apr. 20, 2001).

••• Harmless & Invited Errors

•••• General Overview. — Defendant was not entitled to reversal of his convictions for two counts of aggravated kidnapping on the ground that the trial court did not instruct the jury on the definition of the phrase “anything of value” as provided in La. Rev. Stat. Ann. § 14:2(2); although it would have been preferable to have read the general definition provided in § 14:2(2), the jury charge, considered as a whole, was not erroneous and prejudicial. State v. Dupre, 369 So. 2d 1303, 1979 La. LEXIS 6279 (Apr. 9, 1979).

••• Substantial Evidence

•••• General Overview. — Viewing the evidence in the light most favorable to the prosecution, a rational trier of fact could have found that defendant committed the offense charged, the illegal use of a weapon while committing a crime of violence, namely aggravated assault, in violation of La. Rev. Stat. Ann. §§ 14:94(F), 14:2(13), 14:36, 14:37, because defendant initiated the incident by driving up and, without warning, opening fire at the brother of defendant’s girlfriend and several other innocent bystanders, and the testimony of the brother and three other bystanders demonstrated that the witnesses ducked, crawled, or ran to safety out of fear once defendant began shooting; consequently, defendant’s conviction was affirmed. State v. Hill, 796 So. 2d 127, 2001 La. App. LEXIS 2000 (Sept. 26, 2001).

Evidence was sufficient to convict defendant of aggravated robbery, a violation of La. Rev. Stat. Ann. § 14:34, because defendant hit a defenseless man in the head with a three-foot-long piece of wood and knocked him to the ground, and the man required medical treatment that involved several sutures; the jury did not err in determining that the stick was used in a manner likely to cause great bodily harm and was, therefore, a “dangerous weapon” pursuant to La. Rev. Stat. Ann. § 14:2(3). State v. McClure, 793 So. 2d 454, 2001 La. App. LEXIS 1907 (Aug. 22, 2001).

EVIDENCE

• Procedural Considerations

•• Weight & Sufficiency. — Reversal of defendant’s conviction was not needed, where the evidence was sufficient to have convicted him of the responsive offense of second degree battery, and where there was sufficient evidence to have convicted him of the originally charged offense of aggravated battery; it was undisputed that defendant intentionally committed a battery and his wife did not consent to the battery; moreover, there was no evidence to suggest that his wife did anything to physically threaten defendant that would have justified him in striking her repeatedly with the handle of a pistol and with his fists and feet. State v. Odom, 878 So. 2d 582, 2004 La. App. LEXIS 775 (Apr. 2, 2004), writ denied by La. 2004-1105, 883 So. 2d 1026, 2004 La. LEXIS 3026 (La. Oct. 8, 2004).

Videotape of defendants using the victim’s stolen credit card to make purchases (later traced to them through credit card receipts and a shopping list), the victim’s positive identification of one of the defendants as the man who beat him and who took his money clip, cash, credit card and other valuables, and the fact that the weapon used was found in defendants’ car, was sufficient evidence to sustain defendants’ convictions for armed robbery, conspiracy to commit armed robbery, and aggravated second degree battery. State v. Hampton, 865 So. 2d 284, 2004 La. App. LEXIS 57 (Jan. 28, 2004), writ denied by La. 2004-0834, 896 So. 2d 57, 2005 La. LEXIS 621 (La. Mar. 11, 2005), writ denied by La. 2004-2380, 903 So. 2d 452, 2005 La. LEXIS 1903 (La. June 3, 2005).

Person that defendant attempted to rob testified that defendant pointed a weapon at her that looked like the pellet gun introduced at trial, threatened to shoot her with it, then demanded that she give him the money in the safe; thus, in the manner the pellet gun was used, the jury could have reasonably concluded that the gun was a dangerous weapon. State v. Williams, 827 So. 2d 1286, 2002 La. App. LEXIS 2877 (Oct. 4, 2002), writ denied by La. 2002-3071, 853 So. 2d 633, 2003 La. LEXIS 2522 (La. Sept. 19, 2003).

Under La. Rev. Stat. Ann. § 14:2(3), testimony of the victim that defendant overpowered her and that his pit bull growled and bared its teeth at her when she resisted was sufficient to find the essential elements of the crime beyond a reasonable doubt. State v. Michels, 726 So. 2d 449, 1999 La. App. LEXIS 10 (Jan. 13, 1999).

Even though no one actually saw a gun during a bank robbery and no gun was ever found, there was ample evidence to support the jury’s conclusion that defendant was armed with a dangerous weapon, as defined by La. Rev. Stat. Ann. § 14:2(3), at the time of the robbery. State v. Gould, 395 So. 2d 647, 1980 La. LEXIS 9614 (Oct. 6, 1980).

• Relevance

•• Confusion, Prejudice & Waste of Time. — In a prosecution for possession of a firearm by a convicted felon, the defendant’s prior crime of attempted purse snatching, while classified as a “crime of violence” under La. Rev. Stat. § 14:2(13), was sufficiently dissimilar to the crime charged that the risk of unfair prejudice was minimal and unlikely to result in a conviction based on inappropriate grounds or improper consideration of the predicate offense; thus, the evidence was admissible pursuant to La. Code Evid. art. 403. State v. Morvan, 725 So. 2d 515, 1998 La. App. LEXIS 3515 (Dec. 9, 1998), writ denied by La. 99-0186, 743 So. 2d 659, 1999 La. LEXIS 1583 (La. May 28, 1999).

FAMILY LAW

• Name Changes

•• General Overview. — Under La. Rev. Stat. Ann. § 13:4751D(2), an inmate’s petition for a name change was barred by his failure to establish that he had not been convicted of a crime of violence under La. Rev. Stat. Ann. § 14:2(13). Bartley v. Mamoulides, 694 So. 2d 1050, 1997 La. App. LEXIS 1190 (Apr. 29, 1997), remanded sub nomine Bartley v. State, La. 97-1515, 703 So. 2d 3, 1997 La. LEXIS 3373 (La. Oct. 31, 1997).

GOVERNMENTS

• Legislation

•• Statutes of Limitations

••• General Overview. — Where parents sued school board for two incidents in which their child was injured, the original petition was prescribed on its face under the one-year tort prescriptive period, and the second amended petition was also filed untimely, even under the lengthened two-year prescriptive period of La. Civ. Code Ann. art. 3493.10, which applied to La. Rev. Stat. Ann. § 14:2(13)(nn) (as amended by 2003 La. Acts 2003 637), and included cruelty to a juvenile as an enumerated crime of violence; moreover, at the time the second amended petition was filed, the school board had obtained a vested right in being able to assert the exception of prescription, and due to the parent’s procedural mistakes, La. Rev. Stat. Ann. § 14:2(13)(nn) could not be utilized to revive the parent’s claim. Raymond v. Orleans Parish Sch. Bd., 856 So. 2d 27, 2003 La. App. LEXIS 2449 (Sept. 3, 2003).

TAX LAW

• State & Local Taxes

•• Sales Tax

••• General Overview. — Because La. Rev. Stat. Ann. § 14:2(7) provides that the term “person” includes a corporation, and the “person” who actually owed the taxes was a corporation, the State should have also prosecuted the corporation as a co-defendant. State v. Hazard, 666 So. 2d 691, 1995 La. App. LEXIS 3462 (Dec. 28, 1995), remanded by La. 96-0272, 672 So. 2d 699, 1996 La. LEXIS 1114 (La. May 3, 1996).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Persons convicted of a relative felony and sentenced with hard labor should be committed to the Louisiana Department of Corrections. R.S.15:824(A) Persons convicted of a relative felony and sentenced without hard labor should not be committed to the Department of Corrections, but should be committed to the Parish Jail., OPINION No. 78-1243, La. Atty. Gen. Op. No. 1978-1243; 1978 La. AG LEXIS 234.

The private carrying of CS type tear gas is not a violation of Louisiana law., OPINION No. 81-436, La. Atty. Gen. Op. No. 1981-436; 1981 La. AG LEXIS 115.

R.S. 14:134; R.S. 14:140; R.S. 42:64, OPINION No. 86-408, La. Atty. Gen. Op. No. 1986-408; 1986 La. AG LEXIS 435.

Removal of public officer upon conviction for a felony. R.S. 42:1411, R.S. 40:966 B, R.S. 14:2(4), OPINION No. 88-71, La. Atty. Gen. Op. No. 1988-71; 1988 La. AG LEXIS 46.

If Registrar of Voters has knowledge of federal felony conviction of registered voter he should follow cancellation procedures., OPINION No. 88-565, La. Atty. Gen. Op. No. 1988-565; 1988 La. AG LEXIS 410.

The crime of attempted felony theft is a misdemeanor offense because La. R.S. 14:27 D(2) does not provide for punishment at “hard labor.” Subsequently, a convicted offender must be sentenced to the parish jail rather than committed to the state Department of Corrections., OPINION NUMBER 89-241, La. Atty. Gen. Op. No. 1989-241; 1989 La. AG LEXIS 323.

R.S. 33:2536, OPINION NUMBER 90-521, La. Atty. Gen. Op. No. 1990-521; 1990 La. AG LEXIS 418.

R.S.32:398 requires the custodian of records to allow persons representing parties to an accident to “screen” accident reports, and requires the custodian to produce specific accident reports requested from persons not representing parties involved in an accident., OPINION No. 94-340, La. Atty. Gen. Op. No. 1994-340; 1994 La. AG LEXIS 542.

Termination of voting rights for felony convictions under the Comprehensive Crime Control Act of 1984., OPINION NUMBER 94-555, La. Atty. Gen. Op. No. 1994-555; 1995 La. AG LEXIS 6.

The Grant Parish School Board may continue to consider the convictions of employees in their determination of whether to permanently revoke their tenures pursuant to R.S. 17:443. A suspended conviction pursuant to C.Cr.P. Article 893 does not remove felony convictions from this review., OPINION NUMBER 95-204, La. Atty. Gen. Op. No. 1995-204; 1995 La. AG LEXIS 237.

The automatic first offender felony pardon does not erase the fact of conviction for purposes of R.S. 44:9 or C.Cr.P. Art. 893., OPINION No. 95-293, La. Atty. Gen. Op. No. 1995-293; 1995 La. AG LEXIS 296.

Justices of the peace and constables may carry concealed weapons if they are certified by the Council on Peace Officer Standards and Training in accordance with R.S. 14:95. This opinion recalls No. 96-410., Opinion Number 97-485, La. Atty. Gen. Op. No. 1997-485; 1998 La. AG LEXIS 76.

Removal of campaign signs or other notices from public right of ways by an individual may constitute theft but such a display violates states law., OPINION 98-406, La. Atty. Gen. Op. No. 1998-406; 1998 La. AG LEXIS 459.

The City of New Iberia is prohibited by La. R.S. 14:160(E) from passing an ordinance on the criminal offense of obscenity which exceeds the scope of the behavior listed in La. R.S. 14:106., Opinion No. 98-442, La. Atty. Gen. Op. No. 1998-442; 1999 La. AG LEXIS 98.

The ten year cleansing period set out the amended portions of Louisiana Revised Statutes 40:1662.6(B)(6b) [Repealed] and 1662.7(C)(2b) [Repealed] applies to all of the criteria set forth in that amendment and must be done in conjunction with either of those criteria., Opinion No. 99-219, La. Atty. Gen. Op. No. 1999-219; 1999 La. AG LEXIS 333.

Removal action against a public official convicted of a felony in another state would be appropriate where the crime is comparable to a felony under Louisiana laws, and the District Attorney should take action within ten days of the final conviction and/or within a reasonable time thereafter., OPINION NUMBER 2000-263, La. Atty. Gen. Op. No. 2000-263; 2000 La. AG LEXIS 267.

Deals with requirement to appoint, and authority to remove, with or without “good cause,” a board member appointed for a term., OPINION 00-350, La. Atty. Gen. Op. No. 2000-350; 2000 La. AG LEXIS 354.

Because the Louisiana Legislature made no specific provisions in La. R.S. 14:98(B)(2) prohibiting the sentence of home incarceration in lieu of the minimum forty-eight hours a defendant must serve, the only logical conclusion is that home incarceration under La.C.Cr.P. Art. 894.2 is a legal sentence for a misdemeanor first under La. R.S. 14:98(B)., Opinion No. 00-276, La. Atty. Gen. Op. No. 2000-276; 2000 La. AG LEXIS 379.

Member of St. Tammany Fire Protection District # 4 Civil Service Board may serve as a member of a volunteer fire department but may not hold employment with a fire protection district., OPINION 00-405, La. Atty. Gen. Op. No. 2000-405; 2001 La. AG LEXIS 35.

Member of the Houma Fire and Police Civil Service Board may not hold another appointed office with the regional planning commission. He must also be a qualified voter of the municipality of Houma at the time of his appointment, and if he is lacking this qualification, he is ineligible to serve., OPINION 01-24, La. Atty. Gen. Op. No. 2001-24; 2001 La. AG LEXIS 78.

Consistent with previous La. Atty. Gen. Op. No. 95-293, both La. R.S. 44:9 and C. Cr. P. Art 893 confirm the expungement of one’s record following a first felony offender pardon is not a guaranteed right, but instead is a privilege left to the discretion of the court. An offender convicted of Contributing to the Delinquency of a minor, who has received his automatic pardon, is not permitted this privilege., Opinion 01-49, La. Atty. Gen. Op. No. 2001-49; 2001 La. AG LEXIS 488.

Deputy sheriff may run for the elected office of police juror. A leave of absence from employment as deputy sheriff need not be taken as long as the individual fulfills his job duties and does not use official time for election activities. Should he be elected, he must resign from both his positions as deputy sheriff and reserve deputy sheriff., OPINION 02-0292, La. Atty. Gen. Op. No. 2002-0292; 2002 La. AG LEXIS 381.

Members of municipal fire and police civil service boards are prohibited from holding any other public office., Opinion No. 03-0006, La. Atty. Gen. Op. No. 2003-0006; 2003 La. AG LEXIS 47.

Elected constable may not hold full-time position of deputy sheriff unless exempted by law; however, elected constable may hold part-time position of deputy sheriff., Opinion 03-0228, 2003 La. AG LEXIS 300.

Elected school board member may not also hold appointed office of reserve deputy sheriff., Opinion 03-0308, La. Atty. Gen. Op. No. 2003-0308; 2003 La. AG LEXIS 392.

Public officers or employees of the State of Louisiana, including officers of a political subdivision, cannot use their power, nor State funds, to contract for personal gain., Opinion Number 03-0358, 2003 La. AG LEXIS 448.

TREATISES AND LAW REVIEWS

Louisiana Treatises. — 1-10 Louisiana Tort Law § 10.02 > Chapter 10 PRESCRIPTION AND PEREMPTION > § 10.02 Prescription, Peremption and Laches.

Louisiana Law Reviews. — Article: Criminal Law. 44 La. L. Rev. 279 (November, 1983).

Developments in the Law, 1986-1987: A Faculty Symposium: Criminal Procedure. 48 La. L. Rev. 257 (November, 1987).

Article: Limits on Borrowing and Donations in the Louisiana Constitution of 1975. 62 La. L. Rev. 137 (Fall, 2001).

Note: The Jaws that Bite, the Claws that Snatch. 62 La. L. Rev. 303 (Fall, 2001).

Article: Louisiana Constitutional Law. 52 La. L. Rev. 575 (January, 1992).

Article: Theft in the Louisiana Criminal Code of 1942. 52 La. L. Rev. 1109 (May, 1992).

Criminal Law and Procedure: 1991-92 in Review. 53 La. L. Rev. 771 (January, 1993).

Comment: The Louisiana Constitution’s Declaration of Rights: Post-Hardwick Protection for Sexual Privacy? 62 Tul. L. Rev. 767 (March, 1988).

Recent Development: City of Baton Rouge v. Williams: The Louisiana Supreme Court Expands Home Rule Police Power. 70 Tul. L. Rev. 1751 (May, 1996).

Casenote: Wartelle v. Women’s and Children’s Hospital: When Is a “Person” Not a Person? Solving the Riddle of the Stillborn’s Survival Action. 44 Loy. L. Rev. 631 (Fall, 1998).

Casenote: State v. Ball: A Cause for Pride or Unfair Prejudice. 46 Loy. L. Rev. 313 (Spring, 2000).

Comment: In the Doghouse or in the Jailhouse?: The Possibility of Criminal Prosecution of the Owners of Vicious Dogs in Louisiana. 49 Loy. L. Rev. 953 (Winter, 2003).

Comment: Louisiana’s Shoot the Carjacker Law: A License to Kill or a Layman’s Explanation to Already Existing Homicide Justifications? 26 S.U. L. Rev. 227 (Spring, 1999).

Survey: State Statutes Dealing with HIV and AIDS: A Comprehensive State-by-State Summary (2004 Edition). 13 Law & Sex. 1 (2004).

General Law Reviews. — Essay: Agreeing To Agree: A Proponent and Opponent of Hate Crime Laws Reach for Common Ground. 41 Harv. J. on Legis. 421 (2004).

Symposium: The Feminism and Legal Theory Project: Celebrating Twenty Years of Feminist Pedagogy, Praxis and Prisms: Feminist Theory and the Erosion of Women’s Reproductive Rights: The Impilcations of Fetal Personhood Laws and In Vitro Fertilization. 13 Am. U.J. Gender Soc. Pol’y & L. 87 (2005).

Symposium: The Feminism and Legal Theory Project: Celebrating Twenty Years of Feminist Pedagogy, Praxis and Prisms: Feminist Theory and the Erosion of Women’s Reproductive Rights: The Implications of Fetal Personhood Laws and In Vitro Fertilization. 13 Am. U.J. Gender Soc. Pol’y & L. 87 (2005).

SYMPOSIUM: The Feminism and Legal Theory Project: Celebrating Twenty Years of Feminist Pedagogy, Praxis and Prisms: Feminist Theory and the Erostion of Women’s Reproductive Rights: The Implications of Fetal Personhood Laws and In Vitro Fertilization. 13 Am. U.J. Gender Soc. Pol’y & L. 87 (2005).

§ 3. Interpretation.

The articles of this Code cannot be extended by analogy so as to create crimes not provided for herein; however, in order to promote justice and to effect the objects of the law, all of its provisions shall be given a genuine construction, according to the fair import of their words, taken in their usual sense, in connection with the context, and with reference to the purpose of the provision.

CROSS REFERENCES

Municipal Law. — Criminal code > interpretation. New Orleans Code of Ordinance § 54-5.

Criminal law > interpretation. Baton Rouge Code of Ordinance § 13:3.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — La. Rev. Stat. Ann. § 40:981.3, prohibiting distribution of cocaine within 1,000 feet of school property, was not unconstitutionally vague due to its failure to specify the manner in which the distance from a school should be measured in assessing whether a violation had occurred where the purpose of the statute was best achieved by giving effect to the plain meaning of “within 1,000 feet,” which clearly and unambiguously indicated a straight-line measurement. State v. Crawford, 727 So. 2d 589, 1998 La. App. LEXIS 3774 (Dec. 28, 1998).

The drug-traffic loitering statute was found to be unconstitutionally vague and overbroad where the statute delegated basic policy matters to policemen and criminalized conduct in violation of an individual’s freedom of movement. State v. Muschkat, 706 So. 2d 429, 1998 La. LEXIS 245 (Mar. 4, 1998).

In the prosecution of defendant for distribution of cocaine within 1000 feet of school property in violation of La. Rev. Stat. Ann. §§ 40:967(A)(1) and 40:981.3, defendant was properly sentenced to 15 years at hard labor, without benefit of parole, probation or suspension of sentence under La. Rev. Stat. Ann. §§ 14:3, 40:967(A)(1), (B)(1), 40:981.3. State v. Hensley, 606 So. 2d 13, 1992 La. App. LEXIS 2741 (Sept. 16, 1992).

La. Rev. Stat. Ann. § 14:3 requires that the word “deliver” in La. Rev. Stat. Ann. § 40:961(15) be taken in its usual sense, in connection with the context; in context, “deliver” means to transfer possession or control, and therefore it has a commonly understood meaning, and it is not unconstitutionally vague. State v. Martin, 310 So. 2d 544, 1975 La. LEXIS 3531 (Mar. 31, 1975).

••• Possession

•••• General Overview. — Where La. Rev. Stat. Ann. § 14:95(E) served the legitimate state purpose of protecting law enforcement officers and the public from those who might commit a violent act with a weapon while under the influence of drugs, there was no merit to a defendant’s allegation that § 14:95(E) was unconstitutional. State v. Blanchard, 749 So. 2d 19, 1999 La. App. LEXIS 3204 (Nov. 10, 1999).

•• Weapons

••• Possession

•••• General Overview. — Juvenile who was found in possession of a gun in his waistband was not guilty of carrying a concealed weapon in violation of La. Rev. Stat. Ann. § 14:95A(1) because the term concealment required that the object be fully hidden and the gun was not fully hidden from view; the court held that it was required to use a strict or genuine construction of the term concealment. In re State in Interest of Ogletree, 244 So. 2d 288, 1971 La. App. LEXIS 6451 (Feb. 8, 1971).

• Jury Instructions

•• Particular Instructions

••• General Overview. — In a prosecution of a father for incest, a trial court’s jury instruction on sexual intercourse was proper given that it was patterned after the rape statute, La. Rev. Stat. Ann. § 14:41(B), and reflected a dictionary definition of intercourse, and, even assuming error in the instruction, the defendant was not prejudiced. State v. Butters, 527 So. 2d 1023, 1988 La. App. LEXIS 1186 (May 17, 1988).

• Sentencing

•• Forfeitures

••• General Overview. — A trial court erred when it ordered the confiscation of defendants’ firearms because there was an ambiguity as to whether La. Rev. Stat. Ann. § 56:33 or La. Code Crim. Proc. Ann. art. 891 controlled defendants’ sentencing for taking illegal deer; thus, the ambiguity had to be resolved in favor of leniency toward defendants. State v. Davis, 448 So. 2d 645, 1984 La. LEXIS 8358 (Feb. 27, 1984).

•• Guidelines

••• Adjustments & Enhancements

•••• General Overview. — In the prosecution of defendant for distribution of cocaine within 1000 feet of school property in violation of La. Rev. Stat. Ann. §§ 40:967(A)(1) and 40:981.3, defendant was properly sentenced to 15 years at hard labor, without benefit of parole, probation or suspension of sentence under La. Rev. Stat. Ann. §§ 14:3, 40:967(A)(1), (B)(1), 40:981.3. State v. Hensley, 606 So. 2d 13, 1992 La. App. LEXIS 2741 (Sept. 16, 1992).

EVIDENCE

• Procedural Considerations

•• Weight & Sufficiency. — Evidence was sufficient to support defendant’s conviction of pornography involving juveniles; the element of “lewd exhibition of the genitals,” contained in La. Rev. Stat. Ann. § 14:81.1(B)(3), was satisfied by the children’s inappropriate poses, facial expressions suggesting sexual coyness, and displays of their genitalia. State v. Roberts, 796 So. 2d 779, 2001 La. App. LEXIS 2114 (Oct. 3, 2001), writ denied by La. 2001-2974, 825 So. 2d 1163, 2002 La. LEXIS 2741 (La. Sept. 20, 2002).

• Relevance

•• Character Evidence. — Although there is no plea of self-defense, the domestic violence exception to the general inadmissibility of character evidence, found in La. Code Evid. Ann. art. 404(A), required the defendant to plead self defense; because the court should give construction to the language, under La. Rev. Stat. Ann. § 14:3, the exception applied when the defendant relied on self-defense as a defense to the prosecution. State v. Rodrigue, 734 So. 2d 608, 1999 La. LEXIS 979 (Apr. 13, 1999).

GOVERNMENTS

• Legislation

•• Interpretation. — Habitual offender adjudication under La. Rev. Stat. Ann. § 15:529.1 was not permitted for a third driving while intoxicated (DWI) offense where defendant also had two prior felony convictions unrelated to his DWI offenses because La. Rev. Stat. Ann. § 14:98(D)(1)(a) specifically required that a third DWI offender receive treatment for a substance abuse disorder, in accordance with the rehabilitative policy expressed in § 14:98(G); pursuant to La. Rev. Stat. Ann. § 14:3, a criminal statute must be construed in light of its context and with reference to the purpose of the provision. State v. Campbell, 877 So. 2d 112, 2004 La. LEXIS 2222 (July 6, 2004).

La. Rev. Stat. Ann. § 14:3 prevented the court from allowing by analogy an offense of distribution of marijuana, in violation of La. Rev. Stat. Ann. § 40:966(A), to serve as a predicate offense for possession of marijuana, second offense, in violation of La. Rev. Stat. Ann. § 40:966, where La. Rev. Stat. Ann. § 40:966 provided that only a possession conviction under La. Rev. Stat. Ann. § 40:966(C) could serve to enhance a second possession charge. State v. Anders, 778 So. 2d 1227, 2001 La. App. LEXIS 220 (Jan. 31, 2001), affirmed by La. 2001-0556, 820 So. 2d 513, 2002 La. LEXIS 2163 (La. June 21, 2002).

In construing statutes, the court must endeavor to give an interpretation that will give the statute effectiveness and purpose, rather than one which makes it meaningless; statutory interpretation begins, as it must, with the language of the statute, and therefore, the court begins the analysis with the contested language of the statute. State v. Taylor, 769 So. 2d 535, 2000 La. LEXIS 2740 (Oct. 17, 2000).

State’s use of the definition of “snatching” from the dictionary in its closing argument in a prosecution for purse snatching, a violation of La. Rev. Stat. Ann. § 14:65.1, did not constitute a misstatement of the law or facts and was not prejudicial to defendant. State v. Jackson, 439 So. 2d 616, 1983 La. App. LEXIS 9419 (Oct. 11, 1983).

Juvenile who was found in possession of a gun in his waistband was not guilty of carrying a concealed weapon in violation of La. Rev. Stat. Ann. § 14:95A(1) because the term concealment required that the object be fully hidden and the gun was not fully hidden from view; the court held that it was required to use a strict or genuine construction of the term concealment. In re State in Interest of Ogletree, 244 So. 2d 288, 1971 La. App. LEXIS 6451 (Feb. 8, 1971).

•• Overbreadth. — Defendant’s argument, that La. Rev. Stat. Ann. § 14.44.1, the second degree kidnapping statute, was unconstitutionally vague, was without merit because the issue had already been considered, and no ambiguity was found. State v. Williams, 842 So. 2d 1143, 2003 La. App. LEXIS 697 (Mar. 12, 2003), writ denied by La. 2003-1991, 864 So. 2d 625, 2004 La. LEXIS 187 (La. Jan. 16, 2004), writ denied by La. 2006-1583, 951 So. 2d 1096, 2007 La. LEXIS 716 (La. Mar. 23, 2007).

Where La. Rev. Stat. Ann. § 14:95(E) served the legitimate state purpose of protecting law enforcement officers and the public from those who might commit a violent act with a weapon while under the influence of drugs, there was no merit to a defendant’s allegation that § 14:95(E) was unconstitutional. State v. Blanchard, 749 So. 2d 19, 1999 La. App. LEXIS 3204 (Nov. 10, 1999).

La. Rev. Stat. Ann. § 40:981.3, prohibiting distribution of cocaine within 1,000 feet of school property, was not unconstitutionally vague due to its failure to specify the manner in which the distance from a school should be measured in assessing whether a violation had occurred where the purpose of the statute was best achieved by giving effect to the plain meaning of “within 1,000 feet,” which clearly and unambiguously indicated a straight-line measurement. State v. Crawford, 727 So. 2d 589, 1998 La. App. LEXIS 3774 (Dec. 28, 1998).

La. Rev. Stat. Ann. § 14:3 requires that the word “deliver” in La. Rev. Stat. Ann. § 40:961(15) be taken in its usual sense, in connection with the context; in context, “deliver” means to transfer possession or control, and therefore it has a commonly understood meaning, and it is not unconstitutionally vague. State v. Martin, 310 So. 2d 544, 1975 La. LEXIS 3531 (Mar. 31, 1975).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — In light of R.S. 37:700 which makes a violation of “any provisions of this Chapter” a misdemeanor, R.S. 37:698 A (1-4) provide a basis for criminal prosecution., OPINION No. 83-78, La. Atty. Gen. Op. No. 1983-78; 1983 La. AG LEXIS 649.

Time is generally reckoned forward in such a manner as to make the period a consecutive one. La. R.S. 14:98(B)(1) is in conformity with the mandates of 23 USC 408. The intention of La. R.S. 14:98(B)(1) is that the “two day” jail sentence runs consecutively., OPINION No. 84-371, La. Atty. Gen. Op. No. 1984-371; 1984 La. AG LEXIS 361.

R.S. 32:430 applies only to convictions or adjudications of crimes, offenses, violations or infractions where alcohol or controlled substance possession, use or abuse is a necessary element for a conviction of the crime or offense., OPINION NUMBER 88-381, La. Atty. Gen. Op. No. 1988-381; 1988 La. AG LEXIS 305.

Term “pregnancy” is not defined in R.S. 14:87 but shall be given its customary meaning. R.S. 14:87 does not apply to the prescription, administration and use of the oral contraceptive pill, the intrauterine device (IUD) and the morning after pill. Regarding in vitro fertilization, criminal sanctions of R.S. 14:87 do not apply until after the successful implantation of a fertilized ovum., OPINION No. 91-419, La. Atty. Gen. Op. No. 1991-419; 1991 La. AG LEXIS 334.

The act of “maintaining” as required by law, regulation, or rule, and with knowledge of its falsity, any wrongfully altered document, or any document containing a false statement or false representation of a material fact, is a prohibited act under La. R.S. 14:133, and therefore subjects the offender to the penalty provisions provided therein. Opinion No. 04-0248. 2004 La. AG LEXIS 219.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: The Jaws that Bite, the Claws that Snatch. 62 La. L. Rev. 303 (Fall, 2001).

Article: The Many Guises of Equity in a Mixed Jurisdiction: A Functional View of Equity in Louisiana. 69 Tul. L. Rev. 7 (November, 1994).

Article: The Mental Element of Louisiana Crimes: It Doesn’t Matter What You Think. 70 Tul. L. Rev. 855 (March, 1996).

Article: The “New” Judicial Solution: Occasions for and Limits to Judicial Creativity. 54 Tul. L. Rev. 877 (June, 1980).

§ 4. Conduct made criminal under several articles; how prosecuted.

Prosecution may proceed under either provision, in the discretion of the district attorney, whenever an offender’s conduct is:

(1) Criminal according to a general article of this Code or Section of this Chapter of the Revised Statutes and also according to a special article of this Code or Section of this Chapter of the Revised Statutes; or

(2) Criminal according to an article of the Code or Section of this Chapter of the Revised Statutes and also according to some other provision of the Revised Statutes, some special statute, or some constitutional provision.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• General Overview. — Court rejected defendant’s argument that evidence that defendant was intoxicated while jet skiing could only be used for a conviction under former La. Rev. Stat. Ann. § 34:851.8 where both former § 34:851.8 and La. Rev. Stat. Ann. § 14:98 prohibited the operation of watercraft while intoxicated; under La. Rev. Stat. Ann. § 14:4, prosecution was allowable under either former La. Rev. Stat. Ann. § 34:851.8 or La. Rev. Stat. Ann. § 14:98 in the discretion of the district attorney. State v. Eppinette, 838 So. 2d 189, 2003 La. App. LEXIS 289 (Feb. 11, 2003).

•• Weapons

••• Use

•••• General Overview. — The firearm penalty enhancement statutes, La. Rev. Stat. Ann. § 14:95.2 and La. Code Crim. Proc. Ann. art. 893.1, did not authorize the court to correct a district attorney in the exercise of the constitutional and statutory discretion to proceed under a particular provision when defendant’s conduct was criminal. State v. Jackson, 480 So. 2d 263, 1985 La. LEXIS 10088 (Dec. 2, 1985), overruled by State v. Sanders, 523 So. 2d 209, 1988 La. LEXIS 530 (La. 1988), overruled by State v. Allen, 496 So. 2d 301, 1986 La. LEXIS 7476 (La. 1986).

• Accusatory Instruments

•• Indictments

••• General Overview. — Under La. Rev. Stat. Ann. § 14:4, the State was free to charge defendants for a conspiracy to distribute illegal drugs under either La. Rev. Stat. Ann. § 40:979 or La. Rev. Stat. Ann. § 14:26. State v. O’Blanc, 346 So. 2d 686, 1977 La. LEXIS 5750 (May 16, 1977).

•• Informations

••• General Overview. — La. Rev. Stat. Ann. § 40:966 was not unconstitutional although it gave the district attorney discretion to charge defendant either with simple possession of 50 pounds of marijuana or possession with intent to distribute, where La. Rev. Stat. Ann. § 14:4(2) expressly gave the district attorney such discretion, and where La. Code Crim. Proc. Ann. art. 61 and La. Const. art. v, § 26(B) gave the district attorney broad discretion in both the institution and the handling of criminal prosecution. State v. Kibodeaux, 435 So. 2d 1128, 1983 La. App. LEXIS 8811 (June 28, 1983).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Procedure. 47 La. L. Rev. 267 (November, 1986).

§ 5. Lesser and included offenses.

An offender who commits an offense which includes all the elements of other lesser offenses, may be prosecuted for and convicted of either the greater offense or one of the lesser and included offenses. In such case, where the offender is prosecuted for the greater offense, he may be convicted of any one of the lesser and included offenses.

CROSS REFERENCES

Municipal Law. — Criminal code > civil remedies not affected. Shreveport Code of Ordinance § 50-30.

Criminal code > crime defined. Shreveport Code of Ordinance § 50-31.

Criminal code > criminal conduct. Shreveport Code of Ordinance § 50-32.

Criminal code > criminal consequences. Shreveport Code of Ordinance § 50-33.

Criminal code > criminal intent > general or specific. Shreveport Code of Ordinance § 50-34.

Criminal code > criminal negligence. Shreveport Code of Ordinance § 50-36.

Criminal code > infancy. Shreveport Code of Ordinance § 50-37.

Criminal code > insanity. Shreveport Code of Ordinance § 50-38.

Criminal code > intoxication. Shreveport Code of Ordinance § 50-39.

Criminal code > justification, circumstances constituting. Shreveport Code of Ordinance § 50-42.

Criminal code > mistake of fact. Shreveport Code of Ordinance § 50-40.

Criminal code > mistake of law. Shreveport Code of Ordinance § 50-41.

Criminal code > other and included offenses. Shreveport Code of Ordinance § 50-29.

Criminal code > same > how expressed. Shreveport Code of Ordinance § 50-35.

Criminal code > use of force or violence in defense. Shreveport Code of Ordinance § 50-43.

Criminal law > lesser and included offenses. Baton Rouge Code of Ordinance § 13:5.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — Conviction for possession of cocaine with intent to distribute was set aside where record was devoid of evidence defendant ever distributed or attempted to distribute cocaine, but defendant would be guilty of possession of cocaine since the evidence supported the existence of every element of the lesser and included crime. State v. McIntyre, 544 So. 2d 86, 1989 La. App. LEXIS 1066 (May 24, 1989).

•• Crimes Against Persons

••• Robbery

•••• General Overview. — Defendant was a principal to co-defendant’s threatening of the victim with a knife and, as such, could be charged with and convicted of armed robbery; where the testimony was uncontradicted that a knife was used in the robbery, the evidence was sufficient to support a conviction of armed robbery and was therefore sufficient to convict of the lesser-included offense of attempted armed robbery. State v. Augustine, 482 So. 2d 150, 1986 La. App. LEXIS 5939 (Jan. 15, 1986).

•• Miscellaneous Offenses

••• Lesser Included Offenses

•••• General Overview. — Trial court properly ruled that defendant was not entitled to a jury charge that the responsive verdicts to wilfully and unlawfully possessing narcotics included “guilty of being an addict;” it is vital to the validity of a verdict for a lesser offense that all of the elements of that offense are necessarily contained in the definition of the greater offense. State v. Robinson, 221 LA. 19, 58 So. 2d 408, 1952 La. LEXIS 1170 (Feb. 18, 1952), writ of certiorari denied by 344 U.S. 904, 73 S. Ct. 285, 97 L. Ed. 699, 1952 U.S. LEXIS 1447 (1952).

•• Weapons

••• Possession

•••• General Overview. — Defendant could not be charged with attempted concealment of a weapon on his person in violation of La. Rev. Stat. Ann. §§ 14:95(A)(1), 14:27 after his arrest for having a weapon protruding from a pocket, because guilt was based on his intent to conceal, rather than on the extent of his concealment, and because proof of the elements of attempted concealment would not be proof of a lesser offense under § 14:5, but would be proof of the greater offense alone. State v. Dyer, 388 So. 2d 374, 1980 La. LEXIS 8492 (Sept. 3, 1980).

§ 6. Civil remedies not affected.

Nothing in this Code shall affect any civil remedy provided by the law pertaining to civil matters, or any legal power to inflict penalties for contempt.

CROSS REFERENCES

Municipal Law. — Criminal law > civil remedies not affected. Baton Rouge Code of Ordinance § 13:6.

SUBPART B. ELEMENTS OF CRIMES.

§ 7. Crime defined.

A crime is that conduct which is defined as criminal in this Code, or in other acts of the legislature, or in the constitution of this state.

CROSS REFERENCES

Louisiana Law. — Criminal background investigation, see La. R.S. 40:61.1.

Municipal Law. — Criminal code > crime defined. New Orleans Code of Ordinance § 54-8.

Criminal law > crime defined. Baton Rouge Code of Ordinance § 13:7.
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••• General Overview

ENVIRONMENTAL LAW

• Hazardous Wastes & Toxic Substances

•• Treatment, Storage & Disposal

EVIDENCE

• Testimony

•• Credibility

••• Impeachment

•••• Prior Conduct

ADMINISTRATIVE LAW

• Separation of Powers

•• Constitutional Controls

••• General Overview. — Allowing prison officials unbridled discretion to determine the definition of contraband was an impermissible delegation of a legislative function; the definition of acts punishable as crimes was purely a legislative function. State v. Taylor, 479 So. 2d 339, 1985 La. LEXIS 10091 (Dec. 2, 1985).

ENVIRONMENTAL LAW

• Hazardous Wastes & Toxic Substances

•• Treatment, Storage & Disposal. — While La. Rev. Stat. Ann. § 30:2183(G)(2) prohibited any person from knowingly transporting, treating, storing, disposing of, or exporting any hazardous substance as defined by § 30:2173, only the legislature could define a felony under § 14:7, and this duty could not be delegated to any other branch of government to fill in the details as to what constituted a felony. Where the legislature had not filled in the felonious details, the convictions of defendants under § 30:2183(G)(2) were reversed. State v. All Pro Paint & Body Shop, 618 So. 2d 962, 1993 La. App. LEXIS 1610 (Apr. 23, 1993), reversed by La. 93-1316, 639 So. 2d 707, 1994 La. LEXIS 1869 (La. July 5, 1994).

EVIDENCE

• Testimony

•• Credibility

••• Impeachment

•••• Prior Conduct. — Impeachment of defendant with evidence that defendant had violated municipal ordinances was permissible because defense counsel had “opened the door” for questions regarding defendant’s municipal convictions; defense counsel asked defendant if he had a conviction for “anything else,” which encompassed more than those activities defined as a crime for purposes of La. Rev. Stat. Ann. § 14:7. State v. Richard, 550 So. 2d 300, 1989 La. App. LEXIS 1633 (Sept. 27, 1989).

Criminal defendant could be impeached by questions about his misdemeanor convictions because former La. Rev. Stat. Ann. § 15:495 (now La. Code Evid. Ann. art. 609.1) permitted impeachment by evidence of conviction of crime, and La. Rev. Stat. Ann. § 14:7 defined crime without limitation to felonies. State v. Odom, 273 So. 2d 261, 1973 La. LEXIS 5681 (Feb. 13, 1973).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — La. Const. 1974 Art. V subsec 26; La. Const. 1974 Art. V subsec. 27; R.S. 26:88; R.S. 26:191; R.S. 16:1; R.S. 15:703; R.S. 33:1435; La.Cr.P Art. 213; La.C.Cr.P. Arts. 61 et seq and La.C.Cr.P. Arts. 680 et seq., OPINION No. 82-747, La. Atty. Gen. Op. No. 1982-747; 1982 La. AG LEXIS 324.

Traffic violations are considered as criminal offenses for the implementation of House Bill 670 and the assessment of additional court costs., OPINION No. 86-616, La. Atty. Gen. Op. No. 1986-616; 1986 La. AG LEXIS 379.

Review of civil and criminal sanctions of the Banking Code: suggested legislative revisions to enhance Commissioner’s civil enforcement powers. and to more clearly delineate the judicial enforcement roles of the District Attorney and Attorney General., OPINION NUMBER 90-172, La. Atty. Gen. Op. No. 1990-172; 1990 La. AG LEXIS 261.

R.S. 18:1462 is intended to provide a 600 foot campaign-free zone, free from intimidation, harassment, confusion, obstruction, and undue influence by citizens and by election officials. Violations of the election code are matters to be decided by a trier of fact. R.S. 18:552 provides for election materials to be distributed to the polling places., OPINION No. 96-63, La. Atty. Gen. Op. No. 1996-63; 1996 La. AG LEXIS 38.

TREATISES AND LAW REVIEWS

Louisiana Treatises. — Louisiana Code of Evidence Practice Guide Article 609.1 > CHAPTER 6. WITNESSES > Article 609.1. Attacking Credibility by Evidence of Conviction of Crime in Criminal Cases.

Louisiana Law Reviews. — Developements in the Law, 1983-84: A Faculty Symposium: Legislation — Procedure and Interpretation. 45 La. L. Rev. 341 (November, 1984).

Developments in the Law, 1984-85: A Faculty Symposium: Louisiana Constitutional Law. 45 La. L. Rev. 397 (November, 1984).

Recent Development: State v. Tolbert: The Louisiana Supreme Court Expands Use of Convictions to Impeach Witnesses in Criminal Cases. 78 Tul. L. Rev. 1719 (May, 2004).

§ 8. Criminal conduct.

Criminal conduct consists of:

(1) An act or a failure to act that produces criminal consequences, and which is combined with criminal intent; or

(2) A mere act or failure to act that produces criminal consequences, where there is no requirement of criminal intent; or

(3) Criminal negligence that produces criminal consequences.

CROSS REFERENCES

Municipal Law. — Criminal code > criminal conduct. New Orleans Code of Ordinance § 54-9.

Criminal law > criminal conduct. Baton Rouge Code of Ordinance § 13:8.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — Victim’s testimony that defendant had repeatedly beat her with a thick branch and photographs of the victim’s four-inch bruise constituted sufficient evidence to meet the act and the intent element of La. Rev. Stat. Ann. § 14:8(1) to convict defendant of aggravated battery with a dangerous weapon in violation of La. Rev. Stat. Ann. § 14.34; hence, defendant’s conviction for second degree battery, a lesser-included offense of aggravated battery, was affirmed. State v. Hopkins, 692 So. 2d 538, 1997 La. App. LEXIS 471 (Mar. 5, 1997).

•• Fraud

••• Fraud Against the Government

•••• Tax Fraud

••••• General Overview. — Under La. Rev. Stat. Ann. § 14:8(2), a crime could be enacted where there was no requirement of criminal intent when there was a failure to act which produced criminal consequences; thus, La. Rev. Stat. Ann. § 47:107 which provided a criminal consequence for failure to file a timely tax return was constitutional. State v. Terrell, 352 So. 2d 220, 1977 La. LEXIS 5881 (Nov. 14, 1977).

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — Under La. Rev. Stat. Ann. § 14:98, a defendant could not be guilty of the crime of driving while intoxicated, second offense, because he had not yet been convicted for driving while intoxicated, and neither specific nor general criminal intent to commit the crime of driving while intoxicated, second offense, could be inferred from driving while intoxicated, when he had never before been convicted for the offense of driving while intoxicated, a necessary allegation of indictment and proof of the crime of driving while intoxicated, second offense. State v. Neal, 347 So. 2d 1139, 1977 La. LEXIS 6274 (July 1, 1977).

• Scienter

•• Actus Reus. — Under La. Rev. Stat. Ann. § 14:8(2), a crime could be enacted where there was no requirement of criminal intent when there was a failure to act which produced criminal consequences; thus, La. Rev. Stat. Ann. § 47:107 which provided a criminal consequence for failure to file a timely tax return was constitutional. State v. Terrell, 352 So. 2d 220, 1977 La. LEXIS 5881 (Nov. 14, 1977).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Review of civil and criminal sanctions of the Banking Code: suggested legislative revisions to enhance Commissioner’s civil enforcement powers. and to more clearly delineate the judicial enforcement roles of the District Attorney and Attorney General., OPINION NUMBER 90-172, La. Atty. Gen. Op. No. 1990-172; 1990 La. AG LEXIS 261.

TREATISES AND LAW REVIEWS

Louisiana Treatises. — 1-1 Louisiana Tort Law § 1.04 > Chapter 1 THE NATURE OF TORT LIABILITY IN LOUISIANA > § 1.04 The Intentional Tort.

Louisiana Law Reviews. — Developments in the Law, 1983-84: A Faculty Symposium: Criminal Law. 45 La. L. Rev. 251 (November, 1984).

Comment: The Louisiana Criminal Code and Criminal Intent: Distinguishing Between Specific and General Intent. 46 La. L. Rev. 1061 (May, 1986).

Note: State v. Wingate: Fishing the Murky Waters of Louisiana’s Strict Liability Crimes. 57 La. L. Rev. 1415 (Summer, 1997).

Developments in the Law 1981-1982: A Symposium: Criminal Law. 43 La. L. Rev. 361 (November, 1982).

Article: The Mental Element of Louisiana Crimes: It Doesn’t Matter What You Think. 70 Tul. L. Rev. 855 (March, 1996).

Developments in the Law, 1984-85: A Faculty Symposium: Louisiana Constitutional Law. 45 La. L. Rev. 397 (November, 1984).

§ 9. Criminal consequences.

Criminal consequences are any set of consequences prescribed in the various articles of this Code or in the other acts of the legislature of this state as necessary to constitute any of the various crimes defined therein.

CROSS REFERENCES

Municipal Law. — Criminal code > criminal consequences. New Orleans Code of Ordinance § 54-10.

Criminal law > criminal consequences. Baton Rouge Code of Ordinance § 13:9.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The religious healing article does not prevent investigation into a report of medical neglect, although it may provide a defense to an accusation of neglect. OPINION NUMBER 94-78, La. Atty. Gen. Op. No. 1994-78; 1994 La. AG LEXIS 137.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1984-85: A Faculty Symposium: Louisiana Constitutional Law. 45 La. L. Rev. 397 (November, 1984).


§ 10. Criminal intent.

Criminal intent may be specific or general:

(1) Specific criminal intent is that state of mind which exists when the circumstances indicate that the offender actively desired the prescribed criminal consequences to follow his act or failure to act.

(2) General criminal intent is present whenever there is specific intent, and also when the circumstances indicate that the offender, in the ordinary course of human experience, must have adverted to the prescribed criminal consequences as reasonably certain to result from his act or failure to act.

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 15:541.

Definitions, see La. R.S. 15:560.1.

Municipal Law. — Criminal code > criminal intent. New Orleans Code of Ordinance § 54-11.

Criminal law > criminal intent. Baton Rouge Code of Ordinance § 13:10.
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EVIDENCE

• Inferences & Presumptions

•• Inferences

• Procedural Considerations

•• Circumstantial & Direct Evidence

•• Weight & Sufficiency

• Relevance

•• Prior Acts, Crimes & Wrongs

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — Defendant’s conviction for possession with the intent to distribute marijuana within 1,000 feet of Kenner Drug Free Zone # 11 was proper where the facts supported the inference that defendant had specific intent to distribute the marijuana under La. Rev. Stat. Ann. §§ 40:966(A) and 14:10. State v. Washington, 866 So. 2d 973, 2004 La. App. LEXIS 58 (Jan. 27, 2004).

Sufficient evidence existed for a rational jury to conclude, beyond a reasonable doubt, that defendant had acted as a principal in the sale of oxycodone to an undercover agent, even though the exchange was made through another man; defendant did not hand the agent the pills, and the agent did not hand defendant money. State v. Black, 864 So. 2d 836, 2003 La. App. LEXIS 3693 (Dec. 30, 2003).

Defendant’s argument that defendant only had the specific intent to distribute “counterfeit” cocaine, was to no avail, where the packages contained mostly common adulterating agents, with only traces of cocaine, defendant told the undercover agent the cocaine was “good,” and two of the packages were wrapped in rubber latex material to defeat drug-sniffing dogs; thus, the jury could properly infer defendant had the specific intent to sell cocaine. State v. Smith, 864 So. 2d 679, 2003 La. App. LEXIS 3372 (Dec. 9, 2003).

Where an agent observed a second person exchange what the agent believed was money for an object with defendant, a packet of heroin was found in the second person’s hand, 17 more packets were found in the second person’s pocket, and “dosage units,” of heroin, cash, and a handgun were found in defendant’s possession, the evidence was sufficient to support defendant’s conviction for possession of heroin with the specific intent to distribute the heroin. State v. Sandoval, 841 So. 2d 977, 2003 La. App. LEXIS 474 (Feb. 25, 2003), writ of certiorari denied by La. 2003-0853, 855 So. 2d 308, 2003 La. LEXIS 2777 (La. Oct. 3, 2003).

In a juvenile proceeding, the State was unable to prove that defendant had the intent to distribute marijuana where there was no evidence that any weapons, packaging materials, currency, or drug paraphernalia was found in defendant’s possession; moreover, there was no expert testimony regarding whether the amount found was inconsistent with personal use. State ex rel. B.L., 839 So. 2d 246, 2003 La. App. LEXIS 90 (Jan. 28, 2003).

Although defendant only possessed a small amount of cocaine and money, the circumstances surrounding his possession gave rise to a reasonable inference of his intent to distribute; the activities observed by a police officer were consistent with the street sale of drugs. State v. Bannister, 658 So. 2d 16, 1995 La. App. LEXIS 1967 (June 28, 1995).

Defendant was properly convicted of possession of phencyclidine (PCP) with intent to distribute because marijuana and PCP cigarettes that were in the defendant’s possession were individually wrapped in aluminum foil in a method consistent with retail street distribution. State v. Myre, 502 So. 2d 1105, 1987 La. App. LEXIS 8458 (Jan. 14, 1987).

••• Possession

•••• General Overview. — State established defendant’s specific intent for attempted possession of cocaine where the police had information defendant would be delivering cocaine, defendant ran a stop sign and fled demonstrating guilty knowledge, and the passenger was caught stuffing cocaine into a vent when the car was stopped. State v. Segura, 829 So. 2d 587, 2002 La. App. LEXIS 2841 (Sept. 30, 2002), writ denied by La. 2002-2696, 840 So. 2d 569, 2003 La. LEXIS 893 (La. Mar. 28, 2003).

Trial court properly refused to give a special charge under La. Code Crim. Proc. Ann. art. 807, as to intent for possession of marijuana, La. Rev. Stat. Ann. § 14:10, and fairly included the concept of knowledge or scienter; moreover, the special charge would have required further explanation of “guilty knowledge.” State v. Barnes, 257 LA. 1017, 245 So. 2d 159, 1970 La. LEXIS 3658 (June 29, 1970).

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — Although the evidence was insufficient to convict defendant of attempted second-degree murder, the evidence produced by the State that defendant and the other individual entered the victim’s residence armed with handguns and that a gunshot was fired striking the victim was sufficient to prove that defendant had the requisite general intent and was guilty as a principal to the aggravated battery of the victim. State v. Herron, 879 So. 2d 778, 2004 La. App. LEXIS 1257 (May 14, 2004).

Where defendant drove his van onto a curb, struck a juvenile, and dragged his body for 157 feet before the juvenile fell free from the van, the evidence was sufficient to establish the criminal intent to convict him for aggravated battery, and defendant’s purposeful actions refuted his claim that he was only trying to scare the juvenile. State v. McGee, 862 So. 2d 452, 2003 La. App. LEXIS 3343 (Dec. 10, 2003).

Where the evidence demonstrated that defendant threw hot grease on a co-worker during an argument about a work assignment, there was sufficient evidence to support a conviction for second-degree battery because defendant intended to inflict serious bodily harm. State v. Harris, 842 So. 2d 432, 2003 La. App. LEXIS 649 (Mar. 5, 2003).

Defendant’s conviction and sentence for second-degree battery after chasing the victim, who allegedly stole gas from defendant, and striking him in the head, was proper where the victim’s attending physician testified that the victim arrived at the emergency room with serious injuries as a result of blunt force trauma to the head and where the officer’s investigation led him to conclude that defendant had thrown a dense object into the rear windshield of the victim’s truck; thus, specific intent was shown pursuant to La. Rev. Stat. Ann. § 14:10(1). State v. Rasheed, 841 So. 2d 85, 2003 La. App. LEXIS 626 (Feb. 26, 2003).

In general intent crimes, the criminal intent necessary to sustain a conviction was shown by the very doing of the acts that had been declared criminal; thus a defendant’s actions of striking the victim with a piece of wood was the intentional use of force or violence upon the person of another with an instrumentality used in a manner that was calculated or likely to produce death or great bodily harm and was sufficient to prove a general intent to commit aggravated battery. State v. Brown, 808 So. 2d 622, 2001 La. App. LEXIS 972 (May 11, 2001).

La. Rev. Stat. Ann. § 14:10 provides that an aggravated battery conviction requires proof of only general criminal intent or a showing that the defendant in the ordinary course of human experience, must have adverted to prescribed criminal consequences as reasonably certain to result from the defendant’s act or failure to act. State v. Cherry, 752 So. 2d 894, 1999 La. App. LEXIS 2474 (Sept. 22, 1999), reversed by, remanded by La. App. 32141, 752 So. 2d 894, 1999 La. App. LEXIS 3466 (La.App. 2 Cir. Dec. 8, 1999).

There was sufficient proof of the crime of aggravated assault, where a defendant pointed a gun at a person sitting in a car and threatened to shoot, thus demonstrating a specific criminal intent for placing that person in reasonable apprehension of receiving a battery; and where the assault, which required merely general criminal intent, continued thereafter during the defendant’s tirade in shooting into the person’s car after the person vacated it and stood terrified in the ditch nearby, the defendant must have adverted to the fact that the victim would remain in great apprehension and that such apprehension was reasonably certain to result from his actions. State v. Lee, 742 So. 2d 651, 1999 La. App. LEXIS 2352 (Aug. 18, 1999), writ denied by La. 1999-2730, 756 So. 2d 326, 2000 La. LEXIS 810 (La. Mar. 17, 2000).

Where defendant struck the victim without warning with his closed fist on the head with a blow sufficient to knock the 200-pound victim to the ground, the State proved that defendant specifically intended the criminal consequences of his action and his conviction for second-degree battery was affirmed. State v. Johnson, 602 So. 2d 310, 1992 La. App. LEXIS 2278 (June 29, 1992).

A reasonable trier of fact could have concluded beyond a reasonable doubt that the essential elements of an aggravated battery were proven when general criminal intent, the intent required for aggravated battery was present, La. Rev. Stat. Ann. § 14:10(2), and the evidence established physical contact either between the officer and defendant’s vehicle, or between the officer and the patrol vehicle when it was struck by defendant’s vehicle. State v. Trahan, 416 So. 2d 65, 1982 La. LEXIS 12520 (June 21, 1982).

Because simple battery required general intent, whereas, attempted murder required specific intent, simple battery and attempted murder were not identical and the prosecution of defendant for attempted murder did not constitute former jeopardy. State v. Comeaux, 249 LA. 914, 192 So. 2d 122, 1966 La. LEXIS 2165 (Nov. 7, 1966).

••• Domestic Offenses

•••• General Overview. — The evidence showed that defendant intentionally shoved the victim with both hands which sufficiently established his general criminal intent to mistreat the victim, an aged person; the pain caused to the victim was not an inevitable consequence of care and treatment, and was unjustifiable, and there was sufficient evidence to support defendant’s conviction for cruelty to the infirmed. State v. Echeverria, 858 So. 2d 632, 2003 La. App. LEXIS 1906 (June 27, 2003), writ denied by La. 2003-2332, 882 So. 2d 580, 2004 La. LEXIS 2501 (La. Aug. 20, 2004).

Defendant’s conviction based on attempted intentional mistreatment of the defendant’s infant son for failing to obtain necessary medical care could not stand absent a showing of general or specific criminal intent, and it was a legal impossibility for the defendant, or anyone, to be guilty of attempted criminal negligence because one cannot harbor the intent to do an unintentional act. State v. Cortez, 687 So. 2d 515, 1996 La. App. LEXIS 3032 (Dec. 18, 1996).

••• Robbery

•••• General Overview. — Defendant’s attack of a robbery victim after the victim was led under false pretenses to a secluded location, his repeated beating and holding of the victim’s head under water demonstrated the specific intent as described by La. Rev. Stat. Ann. § 14:10(1) to commit an overt act for the purpose of killing the robbery victim. State v. Guccione, 694 So. 2d 1060, 1997 La. App. LEXIS 1196 (Apr. 29, 1997), writ denied by La. 97-2151, 712 So. 2d 869, 1998 La. LEXIS 772 (La. Mar. 13, 1998), writ denied by La. 2001-2825, 822 So. 2d 613, 2002 La. LEXIS 2389 (La. Aug. 16, 2002).

Considering the close range of the shooting, the scheme to steal money for drugs, an eyewitness’s identification of defendant as the man at the scene of the crime and fleeing the scene while carrying a gun, and defendant’s own statement placing him at the crime scene and containing a description of the victim and the victim’s car, the evidence supported the jury’s finding of a specific intent to kill or inflict great bodily harm during the commission of an armed robbery. State v. Lindsey, 543 So. 2d 886, 1989 La. LEXIS 829 (May 1, 1989), writ of certiorari denied by 494 U.S. 1074, 110 S. Ct. 1796, 108 L. Ed. 2d 798, 1990 U.S. LEXIS 1742, 58 U.S.L.W. 3628 (1990).

Defendant, who waited for two companions in a car while the companions robbed a store and who was found carrying money stolen from the store, was properly tried as a principal for the armed robbery of a convenience store; evidence was sufficient to support a finding that defendant specifically intended to deprive the victim of the money. State v. Antoine, 444 So. 2d 334, 1983 La. App. LEXIS 9999 (Dec. 22, 1983).

Defendant’s specific intent to commit the offense of purse snatching could be inferred from defendant’s actions of slowly driving up to his victim from behind, with his car lights off, and speeding away after snatching the victim’s purse. State v. Woods, 435 So. 2d 1137, 1983 La. App. LEXIS 8813 (June 28, 1983).

•• Homicide

••• General Overview. — A defendant’s first-degree murder and attempted manslaughter convictions were properly set aside pursuant to La. Rev. Stat. Ann. § 14:10(1) because the prosecution failed to prove beyond a reasonable doubt that the defendant had the specific intent to kill. State v. Whins, 692 So. 2d 1350, 1997 La. App. LEXIS 923 (Apr. 9, 1997), writ denied by La. 97-1227, 703 So. 2d 1263, 1997 La. LEXIS 3571 (La. Nov. 7, 1997).

••• Involuntary Manslaughter

•••• General Overview. — Defendant was properly convicted of second-degree murder, a violation of La. Rev. Stat. Ann. § 14:30.1(A)(1), rather than manslaughter, a violation of La. Rev. Stat. Ann. § 14:31(A)(1), given that the specific intent to kill under La. Rev. Stat. Ann. § 14:10(1), in that he acted with deliberation and reflection and not in the heat of passion, could be inferred from the fact that he shot the victim at a fairly close range. State v. Cummings, 771 So. 2d 874, 2000 La. App. LEXIS 2916 (Nov. 3, 2000).

••• Murder

•••• General Overview. — Evidence was sufficient to convict defendant of second-degree murder where the fight was essentially over at the time the shots were fired and defendant was armed with a .22 caliber semi-automatic rifle and fired the shots that caused the victim’s death. State v. Fields, 877 So. 2d 202, 2004 La. App. LEXIS 1563 (June 23, 2004), writ denied by La. 2004-1865, 888 So. 2d 229, 2004 La. LEXIS 3663 (La. Nov. 24, 2004).

Defendant’s claim that a killing was in self-defense was not supported by the record where a witness, the university administrator, testified that after the fight between defendant and some other young men, defendant did not run as the others did but went to his car and got a gun, the witness then heard a shot, and then saw defendant walk back past him, get in his car and leave the scene; the witness recalled that defendant appeared very calm both before and after the shooting. The victim had been shot in the back while, according to another witness, he had stumbled while running up a hill to get away. State v. Spivey, 874 So. 2d 352, 2004 La. App. LEXIS 1179 (May 12, 2004).

Where defendant testified that he removed the belt he was wearing during a fight, put it around the victim’s neck, remarked “Goddamn, when he’s gonna die?” and strangled the victim, killing him, the evidence was sufficient to support his conviction for second-degree murder; the State proved beyond a reasonable doubt that defendant had the specific intent to kill the victim. State v. Stein, 874 So. 2d 279, 2004 La. App. LEXIS 1069 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1345, 885 So. 2d 1122, 2004 La. LEXIS 3334 (La. Nov. 8, 2004).

Evidence was sufficient to have supported a conviction for specific intent murder, where, although defendant had mental health problems, nothing led defendant’s expert to believe defendant was in a drug-induced stupor when he made statements to police and she did not feel that defendant was incapable of understanding the difference between right and wrong. State v. Jackson, 880 So. 2d 841, 2004 La. App. LEXIS 1071 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1399, 885 So. 2d 1118, 2004 La. LEXIS 3337 (La. Nov. 8, 2004).

Evidence was sufficient to have supported a conviction for specific intent murder, where defendant stated co-defendant enlisted him to kill the assault victim in exchange for a share of that victim’s cocaine, and by his own account, defendant went to the apartments with the intention of carrying out that act; he admitted to police that he fired 10 shots at the murder victim despite the fact that that victim was running away from him. State v. Jackson, 880 So. 2d 841, 2004 La. App. LEXIS 1071 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1399, 885 So. 2d 1118, 2004 La. LEXIS 3337 (La. Nov. 8, 2004).

Where the evidence showed that defendant stabbed an estranged spouse 12 times in an office, and three of the wounds were fatal, the evidence showed that defendant had the specific intent to commit second-degree murder. State v. Lemons, 870 So. 2d 503, 2004 La. App. LEXIS 826 (Apr. 7, 2004), writ denied by La. 2004-1288, 885 So. 2d 584, 2004 La. LEXIS 3210 (La. Oct. 29, 2004).

There was sufficient evidence to support a conviction for second-degree murder where two witnesses and an accomplice testified that defendant ran away from the scene of an attempted robbery after shooting a victim in the head at close range; the jury was free to reject defendant’s testimony that the partially disabled victim was the aggressor, and the fact that a gun was fired at close range was sufficient to establish a specific intent to commit the crime. State v. Walker, 870 So. 2d 442, 2004 La. App. LEXIS 834 (Apr. 7, 2004).

In a criminal prosecution for second-degree murder, defendant was properly convicted upon evidence that he stabbed and cut the victim 50 times; based on the circumstantial evidence, the jury could conclude that defendant had the requisite specific intent to kill or to inflict great bodily harm. State v. Sales, 867 So. 2d 849, 2004 La. App. LEXIS 403 (Mar. 3, 2004), writ denied by La. 2004-1305, 899 So. 2d 569, 2005 La. LEXIS 1288 (La. Apr. 22, 2005).

On appeal, defendant attempted to argue that, at most, the State proved that she was guilty of manslaughter, not second-degree murder where defendant’s neighbor testified that defendant and her boyfriend, the victim, were seen together drinking and having a good time hours before the murder, and defendant told police that she suspected that her boyfriend had been unfaithful for some time; however, the appellate court found that the state proved the essential elements of second-degree murder beyond a reasonable doubt, and that defendant failed to prove by a preponderance of the evidence that she acted in sudden passion or heat of blood. State v. Eugene, 866 So. 2d 985, 2004 La. App. LEXIS 60 (Jan. 27, 2004), writ denied by La. 2004-0515, 889 So. 2d 263, 2005 La. LEXIS 171 (La. Jan. 14, 2005).

Where defendant shot the victim to death following an altercation outside a fast food restaurant, the evidence was sufficient to support his conviction for second-degree murder; the jury could infer defendant’s specific intent to kill from his act of pointing a gun and firing at the victim. State v. Emanuel-Dunn, 868 So. 2d 75, 2003 La. App. LEXIS 3068 (Nov. 7, 2003), writ denied by La. 2004-0339, 876 So. 2d 829, 2004 La. LEXIS 2207 (La. June 25, 2004).

As to specific intent, defendant’s intent to kill or inflict great bodily harm could be inferred from defendant’s actions which included defendant’s admission that defendant repeatedly kicked the victim until she was unconscious, and the evidence clearly was sufficient to support the verdict of second-degree murder. State v. Finch, 853 So. 2d 680, 2003 La. App. LEXIS 2201 (July 23, 2003), writ of certiorari denied by La. 2003-2379, 865 So. 2d 738, 2004 La. LEXIS 411 (La. Feb. 6, 2004).

Where defendant was convicted of first-degree murder, the jury was presented with sufficient evidence that defendant had the specific intent to kill or inflict great bodily harm on the two victims. State v. Bridgewater, 823 So. 2d 877, 2002 La. LEXIS 2157 (June 21, 2002), writ of certiorari denied by 537 U.S. 1227, 123 S. Ct. 1266, 154 L. Ed. 2d 1089, 2003 U.S. LEXIS 1533, 71 U.S.L.W. 3551 (2003).

Defendant’s act of pointing a gun at the victim’s head while firing it was evidence from which a reasonable person could have concluded that defendant had a specific intent to kill the victim under La. Rev. Stat. Ann. § 14:10(1); therefore, sufficient evidence existed to convict defendant of second-degree murder under La. Rev. Stat. Ann. § 14:30.1. State v. Wisely, 780 So. 2d 1230, 2001 La. App. LEXIS 333 (Feb. 28, 2001).

Defendant was properly convicted of second-degree murder, a violation of La. Rev. Stat. Ann. § 14:30.1(A)(1), rather than manslaughter, a violation of La. Rev. Stat. Ann. § 14:31(A)(1), given that the specific intent to kill under La. Rev. Stat. Ann. § 14:10(1), in that he acted with deliberation and reflection and not in the heat of passion, could be inferred from the fact that he shot the victim at a fairly close range. State v. Cummings, 771 So. 2d 874, 2000 La. App. LEXIS 2916 (Nov. 3, 2000).

Defendant’s motion for a post-verdict judgment of acquittal in a prosecution for second-degree murder was properly denied under La. Const. art. 5, § 10(B), La. Code Crim. Proc. Ann. art. 821, and La. Rev. Stat. Ann. §§ 14:10 and 14:30.1 because the evidence was sufficient where a witness consistently stated that she was able to observe the shooting at issue from her position. State v. Brown, 768 So. 2d 670, 2000 La. App. LEXIS 2182 (Sept. 27, 2000).

Evidence of defendant’s specific intent to kill or inflict severe bodily harm, as defined in La. Rev. Stat. Ann. § 14:10(1), was clear where, after scuffling with a man earlier in the evening, defendant shot at least four times into a room of the man’s house where the light and noise of a television indicated that people were present; defendant’s specific intent was transferred to a child who was killed by the shots. State v. Scott, 752 So. 2d 255, 2000 La. App. LEXIS 39 (Jan. 5, 2000).

Evidence provided a rational basis for a trier of fact to find, beyond a reasonable doubt, that defendant was the person who killed one man where he had the specific intent, as required by La. Rev. Stat. Ann. § 14:10(1), to kill more than one person because guns were fired only a short distance from where a group of people were standing, bullets and spent casings were found all over the area where the people were standing, a witness identified defendant as one of the assailants, defendant claimed ownership of a car that roughly matched the description of a car driven by the assailants, defendant gave conflicting reports concerning the theft of the car, and a bullet matching the shells at the scene was found in the car; therefore, defendant’s conviction for first-degree murder under La. Rev. Stat. Ann. § 14:30(3) was supported by sufficient evidence. State v. Davis, 727 So. 2d 453, 1998 La. App. LEXIS 3809 (Dec. 16, 1998).

Defendant was convicted of first-degree murder in violation of La. Rev. Stat. Ann. § 14:30(A) as he had the required specific intent, pursuant to La. Rev. Stat. Ann. § 14:10(1) and the State was able to prove beyond a reasonable doubt that the homicide was not justifiable, pursuant to La. Rev. Stat. Ann. § 14:20, in the face of his claim of self-defense. State v. Causey, 721 So. 2d 78, 1998 La. App. LEXIS 3327 (Oct. 21, 1998).

Defendant’s attack of a robbery victim after the victim was led under false pretenses to a secluded location, his repeated beating and holding of the victim’s head under water demonstrated the specific intent as described by La. Rev. Stat. Ann. § 14:10(1) to commit an overt act for the purpose of killing the robbery victim. State v. Guccione, 694 So. 2d 1060, 1997 La. App. LEXIS 1196 (Apr. 29, 1997), writ denied by La. 97-2151, 712 So. 2d 869, 1998 La. LEXIS 772 (La. Mar. 13, 1998), writ denied by La. 2001-2825, 822 So. 2d 613, 2002 La. LEXIS 2389 (La. Aug. 16, 2002).

Defendant who killed another man by forcing him to participate in a game of Russian roulette actively desired the criminal consequences that followed his actions and therefore had the specific intent, as defined by pursuant to La. Rev. Stat. Ann. § 14:10(1), necessary to be convicted of murder in violation of La. Rev. Stat. Ann. § 14:30.1. State v. Mackey, 687 So. 2d 465, 1996 La. App. LEXIS 2940 (Dec. 11, 1996), writ denied by La. 97-1814, 712 So. 2d 865, 1998 La. LEXIS 757 (La. Mar. 13, 1998).

Defendant was properly convicted of second-degree murder where he intentionally aimed his gun and fired three shots at the victim and the victim was killed by a single gun shot to the head. State v. Guy, 669 So. 2d 517, 1996 La. App. LEXIS 122 (Jan. 31, 1996), writ denied by La. 96-0388, 679 So. 2d 102, 1996 La. LEXIS 2286 (La. Sept. 13, 1996).

Where the evidence at trial showed that a defendant fired a lethal weapon, aimed in the direction of a crowd of innocent bystanders, such evidence was clearly sufficient to prove defendant had the specific intent, as defined by La. Rev. Stat. Ann. § 14:10(1), to kill or to inflict great bodily harm. State v. Allen, 664 So. 2d 1264, 1995 La. App. LEXIS 3187 (Nov. 9, 1995), writ of certiorari denied by La. 95-2946, 669 So. 2d 433, 1996 La. LEXIS 790 (La. Mar. 15, 1996).

Pursuant to La. Rev. Stat. section 14:10, defendant had the specific intent to commit murder because it was not logical for the victim to attempt to jump from one building to another in order for her to gain assistance after her rape and blood droplets indicated that she was only the roof’s ledge for more than a few seconds. State v. Haynes, 662 So. 2d 849, 1995 La. App. LEXIS 2734 (Nov. 1, 1995), writ of certiorari denied by La. 95-2768, 667 So. 2d 1050, 1996 La. LEXIS 562 (La. Feb. 16, 1996).

Accomplice did not have the required intent to commit attempted first-degree murder because the accomplice did not encourage the principal to fire the gun and did not counsel the principal on using the gun; the principal’s conviction for attempted first-degree murder was amended to second-degree murder because the principal fired the gun only at the victim although another individual was present. State v. Bordenave, 660 So. 2d 1207, 1995 La. App. LEXIS 2347 (Aug. 23, 1995), reversed in part by, remanded by La. 95-2328, 672 So. 2d 171, 1996 La. LEXIS 687 (La. Apr. 26, 1996), reversed in part by, remanded by La. 95-2328, 678 So. 2d 19, 1996 La. LEXIS 3732 (La. Apr. 26, 1996) supra.

Evidence was sufficient to prove that defendant had the specific intent, La. Rev. Stat. Ann. § 14:10, to commit second-degree murder, La. Rev. Stat. Ann. § 14:30.1, because defendant shot his wife three times from the range of 10-12 feet, while she was seated, after an apparently dispassionate argument over money. State v. Fisher, 626 So. 2d 548, 1993 La. App. LEXIS 3362 (Nov. 3, 1993), writ of certiorari denied by La. 93-2990, 635 So. 2d 1131, 1994 La. LEXIS 931 (La. Apr. 7, 1994).

Defendant’s attempted first-degree murder conviction was upheld because there was sufficient evidence presented to show defendant had the requisite specific intent to be found guilty of attempted first-degree murder. State v. Rice, 626 So. 2d 515, 1993 La. App. LEXIS 3415 (Nov. 3, 1993).

Given the definitions of intoxication in La. Rev. Stat. Ann. § 14:15(2), specific intent in La. Rev. Stat. Ann. § 14:10(1), and that under La. Rev. Stat. Ann. § 14:30.1, an element of second-degree murder was the specific intent to kill or inflict great bodily harm, the evidence supported the conclusion that a defendant had a specific intent to kill his victim, despite his use of anabolic steroids. State v. Knowles, 598 So. 2d 430, 1992 La. App. LEXIS 992 (Apr. 8, 1992).

Specific intent, as defined by La. Rev. Stat. Ann. § 14:10(1), was provable by direct or circumstantial evidence, and where a defendant shot his victim in the chest with a pistol at a fairly close range, his actions indicated a specific intent to kill or to inflict great bodily harm as specified in La. Rev. Stat. Ann. § 14:30.1(A)(1). State v. Ducre, 596 So. 2d 1372, 1992 La. App. LEXIS 607 (Mar. 6, 1992), writ of certiorari denied by 600 So. 2d 637, 1992 La. LEXIS 2188 (La. 1992).

Defendant’s conviction for second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1(A)(1) was upheld where defendant admitted that he shot the victim, his own experts testified that he was sane when the act was committed, and he had the specific intent to kill or inflict great bodily harm on the victim within the meaning of La. Rev. Stat. Ann. § 14:10(1). Defendant waited with a loaded gun for the victim to arrive home and shot the victim while the victim was on the telephone. State v. Starks, 549 So. 2d 409, 1989 La. App. LEXIS 1594 (Sept. 5, 1989).

In defendant’s trial for attempted murder, the State met its burden of proving that defendant had the specific intent under La. Rev. Stat. Ann. § 14:10 of killing his victim, where defendant shouted obscenities at his victim and stated that he would kill his victim just before shooting his victim in the face. State v. Navarre, 498 So. 2d 249, 1986 La. App. LEXIS 8298 (Nov. 12, 1986).

Circumstances of the crime including the physical wreckage of the room in which the attack on the victim by defendant took place and the sheer brutality of the attack implied that defendant must have adverted to, and actively desired, the prescribed criminal consequences; the trial court’s finding that defendant did not have specific intent to kill the victim was clearly contrary to the law and the evidence. State v. Cushman, 481 So. 2d 1376, 1986 La. App. LEXIS 5924 (Jan. 13, 1986), writ of certiorari denied by 486 So. 2d 748, 1986 La. LEXIS 6191 (La. 1986).

Defendant’s conviction for second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1 was reversed where the State failed to prove beyond a reasonable doubt that defendant had the specific intent under La. Rev. Stat. Ann. § 14:10(1) to kill or inflict great bodily harm. State v. Rosiere, 476 So. 2d 816, 1985 La. App. LEXIS 10164 (Aug. 23, 1985), reversed by 488 So. 2d 965, 1986 La. LEXIS 6445 (La. 1986).

State submitted sufficient evidence of defendant’s specific intent to murder her husband where it could be strongly inferred from the circumstances and nature of the killing that she intended to kill or inflict great bodily harm on the victim; the victim was shot twice, in the chest and the thigh, defendant told a friend that she shot him, and her friend testified that he and defendant devised a plan to explain the victim’s absence. State v. Ring, 461 So. 2d 1162, 1984 La. App. LEXIS 10148 (Dec. 12, 1984), writ of certiorari denied by 465 So. 2d 732, 1985 La. LEXIS 8317 (La. 1985).

Where a defendant shot and killed his girlfriend while they were traveling in a car, a reasonable trier of fact could find, pursuant to La. Rev. Stat. Ann. § 14:10(1), that defendant had the specific intent to kill or inflict great bodily harm upon the victim. State v. Chelette, 453 So. 2d 1282, 1984 La. App. LEXIS 9373 (Aug. 10, 1984), review denied by 458 So. 2d 127, 1984 La. LEXIS 9899 (La. 1984).

While coercion, or threats by defendant’s accomplice might have affected defendant’s motivation for killing, i.e., to survive, this factor had no bearing on whether defendant had specific intent as required by the first-degree murder statute, La. Rev. Stat. Ann. § 14:30; the trial judge’s instruction to the effect that the defense of coercion was not available to one charged with murder was a correct statement of the law, La. Rev. Stat. Ann. § 14:18(6). State v. Glass, 455 So. 2d 659, 1984 La. LEXIS 8993 (May 14, 1984), writ of certiorari denied by 471 U.S. 1080, 105 S. Ct. 2159, 85 L. Ed. 2d 514, 1985 U.S. LEXIS 1731 (1985).

Although the testimony indicated that a second-degree murder defendant had been drinking for a long period of time; where there was no testimony as to the exact amount of beer he had consumed and evidence that defendant had nothing to drink for at least three and one-half hours prior to a fatal shooting and had eaten a large breakfast during this period, there was insufficient evidence that intoxication negated the specific intent required for a second-degree murder conviction. State v. Massey, 436 So. 2d 522, 1983 La. LEXIS 11188 (June 27, 1983).

Although another participant in an armed robbery killed a security guard, the jury could infer that defendant had the specific intent necessary to be guilty of first-degree murder because of his significant involvement in the planning and execution of the robbery. State v. Holmes, 388 So. 2d 722, 1980 La. LEXIS 8493 (Sept. 3, 1980).

Because simple battery required general intent, whereas, attempted murder required specific intent, simple battery and attempted murder were not identical and the prosecution of defendant for attempted murder did not constitute former jeopardy. State v. Comeaux, 249 LA. 914, 192 So. 2d 122, 1966 La. LEXIS 2165 (Nov. 7, 1966).

•••• Capital Murder

••••• General Overview. — Where defendant’s statement established that he went to the victim’s home, armed himself with a dangerous weapon, attempted to take CDs from the victim’s immediate control by force, and stabbed the victim a minimum of 25 times, using knives, scissors, and screwdrivers, the evidence of specific intent to kill or to inflict great bodily harm was overwhelming. State v. Legrand, 864 So. 2d 89, 2003 La. LEXIS 3438 (Dec. 3, 2003), writ of certiorari denied by 544 U.S. 947, 125 S. Ct. 1692, 161 L. Ed. 2d 523, 2005 U.S. LEXIS 2787, 73 U.S.L.W. 3569 (2005).

Pursuant to La. Rev. Stat. section 14:10, defendant had the specific intent to commit murder because it was not logical for the victim to attempt to jump from one building to another in order for her to gain assistance after her rape and blood droplets indicated that she was only the roof’s ledge for more than a few seconds. State v. Haynes, 662 So. 2d 849, 1995 La. App. LEXIS 2734 (Nov. 1, 1995), writ of certiorari denied by La. 95-2768, 667 So. 2d 1050, 1996 La. LEXIS 562 (La. Feb. 16, 1996).

Merely because each of three defendants was a principal within the meaning of La. Rev. Stat. Ann. § 14:24 in the commission of a contract killing in violation of La. Rev. Stat. Ann. § 14:30(A)(4), did not mean that proof of the requisite elements of the crime against one principal constituted proof of the same elements against the other principals, and, where one principal was not shown to have acted pursuant to the murder contract, or to have received or been offered money, he was guilty of the lesser-included offense of second-degree murder, because the offer or exchange of something of value for the killing was a necessary element of the offense under § 14:30(A)(4). State v. Velez, 588 So. 2d 116, 1991 La. App. LEXIS 2533 (Oct. 2, 1991), writ of certiorari denied by 592 So. 2d 408, 1992 La. LEXIS 265 (La. 1992), writ of certiorari denied by 592 So. 2d 408, 1992 La. LEXIS 266 (La. 1992), writ of certiorari denied by 592 So. 2d 408, 1992 La. LEXIS 267 (La. 1992), writ of certiorari denied by 505 U.S. 1220, 112 S. Ct. 3031, 120 L. Ed. 2d 901, 1992 U.S. LEXIS 4617, 60 U.S.L.W. 3878 (1992).

Sufficient evidence existed to support defendant’s conviction of attempted first-degree murder; evidence that defendant fired four shots at a police officer was sufficient circumstantial evidence of his specific intent to kill the officer or to inflict great bodily harm. State v. Chairs, 466 So. 2d 642, 1985 La. App. LEXIS 8470 (Mar. 11, 1985).

•••• Felony Murder

••••• General Overview. — Evidence presented at trial indicated that defendant shot his gun more than once from a slow moving car into a crowd of people, and that the defendant was not shooting into the air or into another direction in order to frighten people; although defendant claimed he did not see anyone in front of the club, there was sufficient evidence to support a finding beyond a reasonable doubt that the defendant was guilty of second-degree murder. State v. Powell, 671 So. 2d 493, 1995 La. App. LEXIS 2743 (Oct. 6, 1995), writ of certiorari denied by La. 95-2710, 667 So. 2d 529, 1996 La. LEXIS 438 (La. Feb. 9, 1996).

••• Voluntary Manslaughter

•••• General Overview. — Defendant’s act of shooting the victim at close range clearly was sufficient to support defendant’s conviction for attempted manslaughter. State v. Collins, 826 So. 2d 598, 2002 La. App. LEXIS 2661 (Aug. 21, 2002), writ denied by La. 2002-2490, 847 So. 2d 1254, 2003 La. LEXIS 2147 (La. June 27, 2003).

Evidence was sufficient to prove that defendant had the specific intent necessary to commit manslaughter, including evidence that he broke through the apartment door, proceeded to the victim’s bedroom, and without speaking fired the single shot that killed the victim. State v. Points, 787 So. 2d 396, 2001 La. App. LEXIS 1215 (Apr. 11, 2001), writ denied by La. 2001-1410, 812 So. 2d 665, 2002 La. LEXIS 1273 (La. Apr. 12, 2002).

Where defendant admitted that his shotgun discharged inside an occupied car, but claimed that it did so accidentally or was justified as part of a lawful citizen’s arrest, but there was evidence refuting his claim, there was sufficient evidence that defendant possessed a specific criminal intent to kill as defined by La. Rev. Stat. Ann. § 14:10(1) to support a jury verdict convicting defendant of attempted manslaughter. State v. Dubroc, 755 So. 2d 297, 1999 La. App. LEXIS 3540 (Dec. 15, 1999).

Where the evidence was overwhelming that defendant fired voluntarily, deliberately and intentionally, even if the argument is accepted that she panicked and intended only to “scare” the crowd away, consequences of scaring the crowd were “intended” by defendant; because the victim died as a result of the fatal shot which the defendant voluntarily fired, the homicide was an intended consequence of her conduct, and defendant was properly convicted of manslaughter and was properly denied her requested charge of negligent homicide. State v. Vergo, 594 So. 2d 1361, 1992 La. App. LEXIS 41 (Jan. 22, 1992).

•• Inchoate Crimes

••• Attempt

•••• General Overview. — Defendant’s conviction for attempted manslaughter was proper where the discharge of a firearm at close range and aimed at a person was indicative of a specific intent to kill or to inflict great bodily harm upon that person. Further, the trial court did not err in denying defendant’s request for a jury instruction pertaining to the State’s burden of proof in relation to a claim of self-defense because defendant clearly had several, non-violent options readily available to him, including leaving and contacting the police. State v. Cheatham, 877 So. 2d 164, 2004 La. App. LEXIS 1586 (June 23, 2004), writ denied by La. 2004-2224, 904 So. 2d 717, 2005 La. LEXIS 2156 (La. June 24, 2005).

State established defendant’s specific intent for attempted possession of cocaine where the police had information defendant would be delivering cocaine, defendant ran a stop sign and fled demonstrating guilty knowledge, and the passenger was caught stuffing cocaine into a vent when the car was stopped. State v. Segura, 829 So. 2d 587, 2002 La. App. LEXIS 2841 (Sept. 30, 2002), writ denied by La. 2002-2696, 840 So. 2d 569, 2003 La. LEXIS 893 (La. Mar. 28, 2003).

La. Rev. Stat. Ann. §§ 14:10 and 14:27, a conviction of an attempted offense must rest upon sufficient proof that the offender actively desired to cause the proscribed criminal consequences to follow his act or failure to act and that the offender committed or omitted an act for the purpose and tending directly toward the accomplishing of his object. State v. Sanders, 769 So. 2d 183, 2000 La. App. LEXIS 2261 (Oct. 4, 2000).

Based on a witness’ testimony that the witness, while unloading luggage after a trip and finding the witness’ car door open, saw a defendant approaching holding the witness’ checkbook, which had been in the car’s glove compartment, and later noticed that one of the checks was missing, a jury could have inferred that the defendant had attempted an unauthorized entry into the witness’ car with the intent to commit a theft therein; thus, the evidence was sufficient for a rational trier of fact to conclude beyond a reasonable doubt that the defendant committed attempted simple burglary. State v. Williams, 729 So. 2d 14, 1999 La. App. LEXIS 309 (Feb. 10, 1999).

Accomplice did not have the required intent to commit attempted first-degree murder because the accomplice did not encourage the principal to fire the gun and did not counsel the principal on using the gun; the principal’s conviction for attempted first-degree murder was amended to second-degree murder because the principal fired the gun only at the victim although another individual was present. State v. Bordenave, 660 So. 2d 1207, 1995 La. App. LEXIS 2347 (Aug. 23, 1995), reversed in part by, remanded by La. 95-2328, 672 So. 2d 171, 1996 La. LEXIS 687 (La. Apr. 26, 1996), reversed in part by, remanded by La. 95-2328, 678 So. 2d 19, 1996 La. LEXIS 3732 (La. Apr. 26, 1996) supra.

Defendant’s attempted first-degree murder conviction was upheld because there was sufficient evidence presented to show defendant had the requisite specific intent to be found guilty of attempted first-degree murder. State v. Rice, 626 So. 2d 515, 1993 La. App. LEXIS 3415 (Nov. 3, 1993).

Sufficient evidence existed to support defendant’s conviction of attempted first-degree murder; evidence that defendant fired four shots at a police officer was sufficient circumstantial evidence of his specific intent to kill the officer or to inflict great bodily harm. State v. Chairs, 466 So. 2d 642, 1985 La. App. LEXIS 8470 (Mar. 11, 1985).

Where the State failed to prove defendant’s specific intent to enter a building in order to burgle the property, a conviction for attempted simple burglary in violation of La. Rev. Stat. Ann. § 14:62 was dismissed, as such intent was an essential element of the crime. State v. Marcello, 385 So. 2d 244, 1980 La. LEXIS 7854 (June 23, 1980).

•• Miscellaneous Offenses

••• General Overview. — Because the evidence was not sufficient for a jury to have found that a defendant had the specific intent, as defined in La. Rev. Stat. Ann. § 14:10(1), to influence a police officer’s conduct, his conviction for public intimidation under La. Rev. Stat. Ann. § 14:122 was reversed, and, because his sentence under La. Rev. Stat. Ann. § 15:529.1 as a habitual offender was based in part on that conviction, that sentence was also reversed. State v. Love, 602 So. 2d 1014, 1992 La. App. LEXIS 1527 (May 20, 1992).

Trial court did not err in convicting defendant of intentional failure to support his minor child where the evidence showed that defendant was employed, was aware of the minor child, and the child was in need of support. State v. Jackson, 485 So. 2d 630, 1986 La. App. LEXIS 6343 (Mar. 12, 1986).

••• Escape

•••• General Overview. — Simple escape conviction in violation of La. Rev. Stat. Ann. § 14:10 and five-year sentence were proper for an inmate who escaped a correctional facility via a rope of sheets. State v. Oliver, 614 So. 2d 335, 1993 La. App. LEXIS 486 (Feb. 11, 1993).

Defendant’s conviction and sentence for escape were affirmed as the evidence that cotton stalks had been broken and that tracks leading from the stalks had been intentionally scratched out showed that defendant’s departure was intentional under the general intent requirements of La. Rev. Stat. Ann. § 14:10. State v. Harris, 414 So. 2d 325, 1982 La. LEXIS 10984 (May 17, 1982).

••• Lesser Included Offenses

•••• General Overview. — Merely because each of three defendants was a principal within the meaning of La. Rev. Stat. Ann. § 14:24 in the commission of a contract killing in violation of La. Rev. Stat. Ann. § 14:30(A)(4), did not mean that proof of the requisite elements of the crime against one principal constituted proof of the same elements against the other principals, and, where one principal was not shown to have acted pursuant to the murder contract, or to have received or been offered money, he was guilty of the lesser-included offense of second-degree murder, because the offer or exchange of something of value for the killing was a necessary element of the offense under § 14:30(A)(4). State v. Velez, 588 So. 2d 116, 1991 La. App. LEXIS 2533 (Oct. 2, 1991), writ of certiorari denied by 592 So. 2d 408, 1992 La. LEXIS 265 (La. 1992), writ of certiorari denied by 592 So. 2d 408, 1992 La. LEXIS 266 (La. 1992), writ of certiorari denied by 592 So. 2d 408, 1992 La. LEXIS 267 (La. 1992), writ of certiorari denied by 505 U.S. 1220, 112 S. Ct. 3031, 120 L. Ed. 2d 901, 1992 U.S. LEXIS 4617, 60 U.S.L.W. 3878 (1992).

•• Property Crimes

••• Arson

•••• General Overview. — General criminal intent was present here; both the evidence presented and defendant’s confession indicated that defendant set fire to the structures. State v. Simmons, 443 So. 2d 512, 1983 La. LEXIS 12547 (Apr. 4, 1983).

••• Burglary & Criminal Trespass

•••• General Overview. — All the elements of the felony of aggravated burglary in violation of La. Rev. Stat. Ann. § 14:60, including requisite intent as required by La. Rev. Stat. Ann. § 14:10, were shown where defendant admitted to entering two apartments without authorization and the evidence revealed that he kicked in the first door in order to beat his ex-girlfriend, armed himself with a knife, and forced himself into a neighbor’s apartment where he beat her and held rescuers at bay; the sentence imposed of 10 years of hard labor was not unconstitutionally excessive as prohibited by La. Const. art. I, § 20, given defendant’s past criminal history and the fact that the sentence was well within the maximum of 30 years’ hard labor as provided by La. Rev. Stat. Ann. § 14:10. State v. Pierre, 733 So. 2d 674, 1999 La. App. LEXIS 1071 (Apr. 14, 1999).

Based on a witness’ testimony that the witness, while unloading luggage after a trip and finding the witness’ car door open, saw a defendant approaching holding the witness’ checkbook, which had been in the car’s glove compartment, and later noticed that one of the checks was missing, a jury could have inferred that the defendant had attempted an unauthorized entry into the witness’ car with the intent to commit a theft therein; thus, the evidence was sufficient for a rational trier of fact to conclude beyond a reasonable doubt that the defendant committed attempted simple burglary. State v. Williams, 729 So. 2d 14, 1999 La. App. LEXIS 309 (Feb. 10, 1999).

Evidence of specific intent was sufficient to convict defendant under La. Rev. Stat. Ann. § 14:10, where defendant gained entry to the apartment and threw a blanket on the victim and beat him after the accomplice came in to the apartment. State v. Bunch, 510 So. 2d 1266, 1987 La. App. LEXIS 9601 (June 3, 1987).

Evidence that defendant entered a dwelling in the dead of night, through surreptitious means, and without authorization and fled the scene upon detection was sufficient to show that he had specific intent under La. Rev. Stat. Ann. § 14:10 to commit a felony in the dwelling and to exclude every reasonable hypothesis of innocence for the offense of simple burglary in violation of La. Rev. Stat. Ann. § 14:62.2. State v. Lawson, 446 So. 2d 494, 1984 La. App. LEXIS 8167 (Feb. 9, 1984).

Where defendant entered a school and was in the act of misappropriating the speakers to his own use when he was thwarted by the security guard, there was sufficient evidence that defendant had the requisite intent to commit a theft, and thus, that defendant committed a burglary. State v. Johnson, 442 So. 2d 719, 1983 La. App. LEXIS 9661 (Nov. 22, 1983).

Defendant’s conviction of attempted simple burglary of an inhabited dwelling, La. Rev. Stat. Ann. §§ 14:27 and 14:62.2, was reversed and set aside when the evidence introduced by the State failed to prove the necessary element of intent to commit a felony or theft, and one could have reasonably believed that defendant went to the apartment without criminal intent. State v. Ricks, 428 So. 2d 794, 1983 La. LEXIS 9918 (Feb. 23, 1983).

Defendant’s conviction for burglary was affirmed where there was sufficient evidence that defendant made an unauthorized entry of defendant’s neighbor’s home for the purpose of looking for drugs. State v. Pike, 426 So. 2d 1329, 1983 La. LEXIS 9581 (Jan. 21, 1983).

Defendant’s conviction for simple burglary was reversed because he did not remove any property from the premises nor did he commit a felony within his neighbor’s home and the only evidence of an intent to burglarize the home was his presence there. State v. Jones, 426 So. 2d 1323, 1983 La. LEXIS 9582 (Jan. 21, 1983).

Where the State failed to prove defendant’s specific intent to enter a building in order to burgle the property, a conviction for attempted simple burglary in violation of La. Rev. Stat. Ann. § 14:62 was dismissed, as such intent was an essential element of the crime. State v. Marcello, 385 So. 2d 244, 1980 La. LEXIS 7854 (June 23, 1980).

••• Larceny & Theft

•••• General Overview. — Where an eyewitness observed defendant and another man act suspiciously inside of a store, remove items from the store, and place the items in the back of a vehicle, there was sufficient evidence presented to support a conviction for theft of goods over $500.00; the evidence also showed that defendant had the specific intent to commit the crime, and he was not just an unsuspecting accomplice. State v. Green, 839 So. 2d 286, 2003 La. App. LEXIS 85 (Jan. 28, 2003), writ denied by La. 2003-0848, 857 So. 2d 474, 2003 La. LEXIS 3180 (La. Oct. 31, 2003).

In a case involving the theft of clothing from a retail store, where defendant returned immediately to the store and unloaded the clothes underneath a clothes rack, the court held that whether the requisite element of intent in the crime was proved, was to be determined by the jury from the “circumstances” of the conduct in question; the essential, La. Rev. Stat. Ann. § 14:67, or specific, La. Rev. Stat. Ann. § 14:10, intent element in the crime of a taking theft existed when the trier of fact found that the circumstances indicated that the offender actively desired to permanently deprive the owner of the sportswear when she concealed it on her person and in her purse and departed the store. State v. Ellis, 618 So. 2d 616, 1993 La. App. LEXIS 1790 (May 5, 1993).

A jury was entitled to discredit defendant’s claim of intoxication under La. Rev. Stat. Ann. §§ 14:10 and 14:15, and to convict defendant of simple burglary under La. Rev. Stat. Ann. § 14:62 and theft under La. Rev. Stat. Ann. § 14:67, where the state’s witnesses testified that defendant’s actions in trying to remove a child’s car seat and throwing a tool box over a fence were inconsistent with being drunk. State v. Rogers, 464 So. 2d 955, 1985 La. App. LEXIS 8257 (Feb. 12, 1985).

•• Sex Crimes

••• Sexual Assault

•••• General Overview. — Defendant left the living room, entered the victim’s bedroom in which the victim was sleeping, exposed himself, and laid on top of the victim, accordingly, the jury found that defendant possessed the specific intent, pursuant to La. Rev. Stat. Ann. § 14:10(1), to commit the crime of aggravated rape. State v. Crawford, 619 So. 2d 828, 1993 La. App. LEXIS 2248 (May 28, 1993), writ of certiorari denied by 625 So. 2d 1032, 1993 La. LEXIS 2899 (La. 1993).

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — Under La. Rev. Stat. Ann. § 14:98, a defendant could not be guilty of the crime of driving while intoxicated, second offense, because he had not yet been convicted for driving while intoxicated, and neither specific nor general criminal intent to commit the crime of driving while intoxicated, second offense, could be inferred from driving while intoxicated, when he had never before been convicted for the offense of driving while intoxicated, a necessary allegation of indictment and proof of the crime of driving while intoxicated, second offense. State v. Neal, 347 So. 2d 1139, 1977 La. LEXIS 6274 (July 1, 1977).

•• Weapons

••• Possession

•••• General Overview. — The state can prove possession of a firearm by a convicted felon by either actual or constructive possession where constructive possession of a firearm is demonstrated when the state shows the firearm was subject to defendant’s dominion and control, and the dominion and control over a weapon may be temporary in nature and shared; section 14:95.1 requires only general criminal intent, meaning, the circumstances indicate that the accused “in the ordinary course of human experience, must have adverted to the prescribed criminal consequences as reasonably certain to result from his act or failure to act,” pursuant to La. Rev. Stat. Ann. § 14:10(2). State v. Anderson, 842 So. 2d 1222, 2003 La. App. LEXIS 1040 (Apr. 9, 2003).

Where defendant discovered the guns in his truck 30 to 40 minutes prior to his arrest, but instead of removing the guns from his vehicle, defendant knowingly drove his truck for 30 to 40 minutes with the weapons under the seat, these facts were sufficient to establish that defendant actively desired to possess the weapons, even if for a short period of time. State v. Tatum, 661 So. 2d 657, 1995 La. App. LEXIS 2518 (Sept. 27, 1995).

••• Use

•••• General Overview. — In general intent crimes, the criminal intent necessary to sustain a conviction was shown by the very doing of the acts that had been declared criminal; thus a defendant’s actions of striking the victim with a piece of wood was the intentional use of force or violence upon the person of another with an instrumentality used in a manner that was calculated or likely to produce death or great bodily harm and was sufficient to prove a general intent to commit aggravated battery. State v. Brown, 808 So. 2d 622, 2001 La. App. LEXIS 972 (May 11, 2001).

• Accessories

•• General Overview. — Defendant, who waited for two companions in a car while the companions robbed a store and who was found carrying money stolen from the store, was properly tried as a principal for the armed robbery of a convenience store; evidence was sufficient to support a finding that defendant specifically intended to deprive the victim of the money. State v. Antoine, 444 So. 2d 334, 1983 La. App. LEXIS 9999 (Dec. 22, 1983).

•• Aiding & Abetting. — Evidence that the victim was engaged in a drug deal with the co-defendant, that the victim attempted to take the drugs without payment, that defendant initiated the attack on the victim by punching him, that defendant and his co-defendant chased the victim down, and that defendant continued to participate with his co-defendant even when the co-defendant produced a gun was legally sufficient to support defendant’s conviction for second-degree murder as the jury could have reasonably inferred from the evidence that defendant had the specific intent to inflict great bodily harm on the victim and was a willing participant in the offense. State v. Terrick, 857 So. 2d 1153, 2003 La. App. LEXIS 2658 (Sept. 30, 2003), writ of certiorari denied by La. 2003-3272, 871 So. 2d 346, 2004 La. LEXIS 1015 (La. Mar. 26, 2004).

Merely because each of three defendants was a principal within the meaning of La. Rev. Stat. Ann. § 14:24 in the commission of a contract killing in violation of La. Rev. Stat. Ann. § 14:30(A)(4), did not mean that proof of the requisite elements of the crime against one principal constituted proof of the same elements against the other principals, and, where one principal was not shown to have acted pursuant to the murder contract, or to have received or been offered money, he was guilty of the lesser-included offense of second-degree murder, because the offer or exchange of something of value for the killing was a necessary element of the offense under § 14:30(A)(4). State v. Velez, 588 So. 2d 116, 1991 La. App. LEXIS 2533 (Oct. 2, 1991), writ of certiorari denied by 592 So. 2d 408, 1992 La. LEXIS 265 (La. 1992), writ of certiorari denied by 592 So. 2d 408, 1992 La. LEXIS 266 (La. 1992), writ of certiorari denied by 592 So. 2d 408, 1992 La. LEXIS 267 (La. 1992), writ of certiorari denied by 505 U.S. 1220, 112 S. Ct. 3031, 120 L. Ed. 2d 901, 1992 U.S. LEXIS 4617, 60 U.S.L.W. 3878 (1992).

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — In a juvenile proceeding, the State was unable to prove that defendant had the intent to distribute marijuana where there was no evidence that any weapons, packaging materials, currency, or drug paraphernalia was found in defendant’s possession; moreover, there was no expert testimony regarding whether the amount found was inconsistent with personal use. State ex rel. B.L., 839 So. 2d 246, 2003 La. App. LEXIS 90 (Jan. 28, 2003).

• Double Jeopardy

•• Attachment Jeopardy. — Because simple battery required general intent, whereas, attempted murder required specific intent, simple battery and attempted murder were not identical and the prosecution of defendant for attempted murder did not constitute former jeopardy. State v. Comeaux, 249 LA. 914, 192 So. 2d 122, 1966 La. LEXIS 2165 (Nov. 7, 1966).

• Guilty Pleas

•• Coercion. — Trial court properly refused defendant’s requests to exhibit defendant’s accomplice as physical evidence and to produce mug shots of the accomplice for the purpose of showing the jury what the accomplice looked like; the trial judge correctly understood that the purpose of exhibiting the accomplice was to support defendant’s coercion argument, but because coercion was not a defense to murder, and because defendant’s argument that coercion justified the two murders of which he was accused would not have affected the determination of whether defendant had the requisite specific intent, such evidence was not relevant in the guilt phase of the first-degree murder file. State v. Glass, 455 So. 2d 659, 1984 La. LEXIS 8993 (May 14, 1984), writ of certiorari denied by 471 U.S. 1080, 105 S. Ct. 2159, 85 L. Ed. 2d 514, 1985 U.S. LEXIS 1731 (1985).

• Defenses

•• Coercion & Duress. — While coercion, or threats by defendant’s accomplice might have affected defendant’s motivation for killing, i.e., to survive, this factor had no bearing on whether defendant had specific intent as required by the first-degree murder statute, La. Rev. Stat. Ann. § 14:30; the trial judge’s instruction to the effect that the defense of coercion was not available to one charged with murder was a correct statement of the law, La. Rev. Stat. Ann. § 14:18(6). State v. Glass, 455 So. 2d 659, 1984 La. LEXIS 8993 (May 14, 1984), writ of certiorari denied by 471 U.S. 1080, 105 S. Ct. 2159, 85 L. Ed. 2d 514, 1985 U.S. LEXIS 1731 (1985).

•• Intoxication. — Evidence that defendant and the victim had an argument early morning on the day of the murder, that defendant stopped and talked to her on the street that afternoon, that defendant then followed her inside a house where he shot her three times, including once in the back of the head at close range, was sufficient to establish the specific criminal intent required by the second-degree murder statute, La. Rev. Stat. Ann. § 14:30.1(A)(1); considering the facts of the shooting, and the fact that defendant left the scene and drove to a friend’s house after the killing, a rational trier of fact could have reasonably rejected defendant’s testimony and his defense of intoxication. State v. Edwards, 790 So. 2d 109, 2001 La. App. LEXIS 1706 (June 27, 2001), writ denied by La. 2001-2235, 823 So. 2d 935, 2002 La. LEXIS 2491 (La. Aug. 30, 2002), writ denied by La. 2003-0901, 869 So. 2d 870, 2004 La. LEXIS 1143 (La. Apr. 2, 2004), writ denied by 994 So. 2d 4, 2008 La. LEXIS 2269 (La. 2008).

Given the definitions of intoxication in La. Rev. Stat. Ann. § 14:15(2), specific intent in La. Rev. Stat. Ann. § 14:10(1), and that under La. Rev. Stat. Ann. § 14:30.1, an element of second-degree murder was the specific intent to kill or inflict great bodily harm, the evidence supported the conclusion that a defendant had a specific intent to kill his victim, despite his use of anabolic steroids. State v. Knowles, 598 So. 2d 430, 1992 La. App. LEXIS 992 (Apr. 8, 1992).

Voluntary intoxication defense was inapplicable to a simple battery charge, as it was a general intent crime per La. Rev. Stat. Ann. §§ 14:10 and 14:35. State v. Blancaneaux, 535 So. 2d 1341, 1988 La. App. LEXIS 2669 (Dec. 14, 1988).

Defendant, who had helped consume a case of beer and two fifths of whiskey in the 12 hours prior to the crime, did not present sufficient evidence of voluntary intoxication under La. Rev. Stat. Ann. § 14:15(2) to negate the specific intent element of second-degree murder, as defined in La. Rev. Stat. Ann. § 14:10. State v. Salas Martinez, 524 So. 2d 871, 1988 La. App. LEXIS 203 (Feb. 3, 1988), writ of certiorari denied by 525 So. 2d 1047, 1988 La. LEXIS 1194 (La. 1988).

A jury was entitled to discredit defendant’s claim of intoxication under La. Rev. Stat. Ann. §§ 14:10 and 14:15, and to convict defendant of simple burglary under La. Rev. Stat. Ann. § 14:62 and theft under La. Rev. Stat. Ann. § 14:67, where the state’s witnesses testified that defendant’s actions in trying to remove a child’s car seat and throwing a tool box over a fence were inconsistent with being drunk. State v. Rogers, 464 So. 2d 955, 1985 La. App. LEXIS 8257 (Feb. 12, 1985).

Although the testimony indicated that a second-degree murder defendant had been drinking for a long period of time; where there was no testimony as to the exact amount of beer he had consumed and evidence that defendant had nothing to drink for at least three and one-half hours prior to a fatal shooting and had eaten a large breakfast during this period, there was insufficient evidence that intoxication negated the specific intent required for a second-degree murder conviction. State v. Massey, 436 So. 2d 522, 1983 La. LEXIS 11188 (June 27, 1983).

•• Self-Defense. — Defendant’s claim that a killing was in self-defense was not supported by the record where a witness, the university administrator, testified that after the fight between defendant and some other young men, defendant did not run as the others did but went to his car and got a gun, the witness then heard a shot, and then saw defendant walk back past him, get in his car and leave the scene; the witness recalled that defendant appeared very calm both before and after the shooting. The victim had been shot in the back while, according to another witness, he had stumbled while running up a hill to get away. State v. Spivey, 874 So. 2d 352, 2004 La. App. LEXIS 1179 (May 12, 2004).

Defendant was convicted of first-degree murder in violation of La. Rev. Stat. Ann. § 14:30(A) as he had the required specific intent, pursuant to La. Rev. Stat. Ann. § 14:10(1) and the State was able to prove beyond a reasonable doubt that the homicide was not justifiable, pursuant to La. Rev. Stat. Ann. § 14:20, in the face of his claim of self-defense. State v. Causey, 721 So. 2d 78, 1998 La. App. LEXIS 3327 (Oct. 21, 1998).

• Scienter

•• General Intent. — Where defendant scalded an infant and the treating physician testified that defendant’s account of the incident was not consistent with the injuries, the evidence was sufficient to sustain a conviction for second-degree cruelty to a juvenile, either based on general intent as defined in La. Rev. Stat. Ann. § 14:10(2), or criminal negligence as defined in La. Rev. Stat. Ann. § 14:12. State v. Vance, 879 So. 2d 862, 2004 La. App. LEXIS 1846 (June 30, 2004), writ denied by La. 2006-1071, 941 So. 2d 34, 2006 La. LEXIS 3208 (La. Nov. 9, 2006).

Where defendant drove his van onto a curb, struck a juvenile, and dragged his body for 157 feet before the juvenile fell free from the van, the evidence was sufficient to establish the criminal intent to convict him for aggravated battery, and defendant’s purposeful actions refuted his claim that he was only trying to scare the juvenile. State v. McGee, 862 So. 2d 452, 2003 La. App. LEXIS 3343 (Dec. 10, 2003).

In general intent crimes, the criminal intent necessary to sustain a conviction was shown by the very doing of the acts that had been declared criminal; thus a defendant’s actions of striking the victim with a piece of wood was the intentional use of force or violence upon the person of another with an instrumentality used in a manner that was calculated or likely to produce death or great bodily harm and was sufficient to prove a general intent to commit aggravated battery. State v. Brown, 808 So. 2d 622, 2001 La. App. LEXIS 972 (May 11, 2001).

General criminal intent is present whenever there is specific intent, and also when the circumstances indicate that the offender must have known that the prescribed criminal consequences were reasonably certain to result from his actions or inactions. La. Rev. Stat. Ann. § 14:10(2). State v. Keyworth, 753 So. 2d 312, 1999 La. App. LEXIS 3663 (Dec. 22, 1999), writ denied by La. 2000-0592, 768 So. 2d 601, 2000 La. LEXIS 2607 (La. Sept. 22, 2000).

There was sufficient proof of the crime of aggravated assault, where a defendant pointed a gun at a person sitting in a car and threatened to shoot, thus demonstrating a specific criminal intent for placing that person in reasonable apprehension of receiving a battery; and where the assault, which required merely general criminal intent, continued thereafter during the defendant’s tirade in shooting into the person’s car after the person vacated it and stood terrified in the ditch nearby, the defendant must have adverted to the fact that the victim would remain in great apprehension and that such apprehension was reasonably certain to result from his actions. State v. Lee, 742 So. 2d 651, 1999 La. App. LEXIS 2352 (Aug. 18, 1999), writ denied by La. 1999-2730, 756 So. 2d 326, 2000 La. LEXIS 810 (La. Mar. 17, 2000).

“General criminal intent,” as defined in La. Rev. Stat. Ann. § 14:10(2), is present whenever there is specific intent, and also when the circumstances indicate that the offender, in the ordinary course of human experience, must have adverted to the prescribed criminal consequences as reasonably certain to result from his act or failure to act. Hebert v. Talbot, 713 So. 2d 647, 1998 La. App. LEXIS 1183 (May 13, 1998).

Willful violation of a penal statute or ordinance committed by or with the knowledge or consent of any insured requires no more than “general criminal intent,” as defined in La. Rev. Stat. Ann. § 14:10(2). Hebert v. Talbot, 713 So. 2d 647, 1998 La. App. LEXIS 1183 (May 13, 1998).

Court reversed defendant’s conviction for possession of a firearm by a convicted felon on the grounds that the State failed to show that defendant had the knowledge or general intent, as defined in La. Rev. Stat. Ann. § 14:10(2), required to support a conviction; the court found that a resident of defendant’s home had sole possession and control over the rifle, that defendant’s stepbrother had given the rifle to the woman for protection, and that defendant did not know that the rifle was in the house until the woman tried to shoot him. State v. Neeley, 704 So. 2d 443, 1997 La. App. LEXIS 2937 (Dec. 23, 1997).

Where defendant possessed a firearm, had a previous felony drug conviction within the previous 10 years, and general intent, as inferred from the circumstances and determined by the trier of fact, to commit the offense, beyond a reasonable doubt, defendant’s conviction was affirmed. State v. Washington, 705 So. 2d 254, 1997 La. App. LEXIS 2844 (Dec. 10, 1997), writ denied by La. 98-0148, 718 So. 2d 430, 1998 La. LEXIS 1434 (La. May 8, 1998).

Where defendant possessed a firearm, had a previous felony drug conviction within the previous 10 years, and general intent, as inferred from the circumstances under La. Rev. Stat. Ann. § 15:445 and determined by the trier of fact, to commit the offense under La. Rev. Stat. Ann. §§ 14:95.1, 14:10(2) beyond a reasonable doubt, defendant’s conviction was affirmed. State v. Washington, 705 So. 2d 254, 1997 La. App. LEXIS 2844 (Dec. 10, 1997), writ denied by La. 98-0148, 718 So. 2d 430, 1998 La. LEXIS 1434 (La. May 8, 1998).

Where the victim testified that defendant had repeatedly beat her with a thick branch and the evidence included photographs of the victim’s four-inch bruise from the beating, such satisfied the definition of general intent of La. Rev. Stat. Ann. § 14:10(2); hence, defendant’s conviction for second-degree battery was affirmed. State v. Hopkins, 692 So. 2d 538, 1997 La. App. LEXIS 471 (Mar. 5, 1997).

Defendant’s conviction based on attempted intentional mistreatment of the defendant’s infant son for failing to obtain necessary medical care could not stand absent a showing of general or specific criminal intent, and it was a legal impossibility for the defendant, or anyone, to be guilty of attempted criminal negligence because one cannot harbor the intent to do an unintentional act. State v. Cortez, 687 So. 2d 515, 1996 La. App. LEXIS 3032 (Dec. 18, 1996).

A defendant was properly convicted of aggravated battery because the crime was a general intent crime, thus could be proved by evidence that an act was committed which would be reasonably certain to result in a battery. State v. Howard, 649 So. 2d 489, 1994 La. App. LEXIS 2972 (Nov. 2, 1994), writ of certiorari denied by La. 94-2944, 651 So. 2d 266, 1995 La. LEXIS 1890 (La. Mar. 17, 1995).

In a case involving the theft of clothing from a retail store, where defendant returned immediately to the store and unloaded the clothes underneath a clothes rack, the court held that whether the requisite element of intent in the crime was proved, was to be determined by the jury from the “circumstances” of the conduct in question; the essential, La. Rev. Stat. Ann. § 14:67, or specific, La. Rev. Stat. Ann. § 14:10, intent element in the crime of a taking theft existed when the trier of fact found that the circumstances indicated that the offender actively desired to permanently deprive the owner of the sportswear when she concealed it on her person and in her purse and departed the store. State v. Ellis, 618 So. 2d 616, 1993 La. App. LEXIS 1790 (May 5, 1993).

In connection with the prosecution of defendant for possession of a firearm by a convicted felon, the fact that defendant had the gun in his pocket was sufficient proof that defendant had the requisite general intent, as defined in La. Rev. Stat. Ann. § 14:10(2), to commit the crime. State v. Jones, 544 So. 2d 1294, 1989 La. App. LEXIS 1032 (May 25, 1989).

Voluntary intoxication defense was inapplicable to a simple battery charge, as it was a general intent crime per La. Rev. Stat. Ann. §§ 14:10 and 14:35. State v. Blancaneaux, 535 So. 2d 1341, 1988 La. App. LEXIS 2669 (Dec. 14, 1988).

General criminal intent was present here; both the evidence presented and defendant’s confession indicated that defendant set fire to the structures. State v. Simmons, 443 So. 2d 512, 1983 La. LEXIS 12547 (Apr. 4, 1983).

A reasonable trier of fact could have concluded beyond a reasonable doubt that the essential elements of an aggravated battery were proven when general criminal intent, the intent required for aggravated battery was present, La. Rev. Stat. Ann. § 14:10(2), and the evidence established physical contact either between the officer and defendant’s vehicle, or between the officer and the patrol vehicle when it was struck by defendant’s vehicle. State v. Trahan, 416 So. 2d 65, 1982 La. LEXIS 12520 (June 21, 1982).

Defendant’s conviction and sentence for escape were affirmed as the evidence that cotton stalks had been broken and that tracks leading from the stalks had been intentionally scratched out showed that defendant’s departure was intentional under the general intent requirements of La. Rev. Stat. Ann. § 14:10. State v. Harris, 414 So. 2d 325, 1982 La. LEXIS 10984 (May 17, 1982).

Under La. Rev. Stat. Ann. § 14:98, a defendant could not be guilty of the crime of driving while intoxicated, second offense, because he had not yet been convicted for driving while intoxicated, and neither specific nor general criminal intent to commit the crime of driving while intoxicated, second offense, could be inferred from driving while intoxicated, when he had never before been convicted for the offense of driving while intoxicated, a necessary allegation of indictment and proof of the crime of driving while intoxicated, second offense. State v. Neal, 347 So. 2d 1139, 1977 La. LEXIS 6274 (July 1, 1977).

Defendant’s mere possession of 21 marijuana cigarettes and a small plastic bag containing seeds and stems was not “some evidence” of possession of marijuana with intent to distribute pursuant to La. Rev. Stat. Ann. § 40:966(a) and defendant’s motion for a directed verdict should have been granted. State v. House, 325 So. 2d 222, 1975 La. LEXIS 4198 (Dec. 8, 1975).

A juvenile was not guilty of aggravated battery as per La. Rev. Stat. Ann. §§ 14:33, 14:34 because the crime required a general criminal intent, defined by La. Rev. Stat. Ann. § 14:10(2), but the testimony proved that the juvenile accidentally pointed the gun in the general direction of the victim and discharged it, resulting in her injury. In re Glassberg, 230 LA. 396, 88 So. 2d 707, 1956 La. LEXIS 1427 (June 11, 1956).

•• Knowledge. — Trial court properly refused to give a special charge under La. Code Crim. Proc. Ann. art. 807, as to intent for possession of marijuana, La. Rev. Stat. Ann. § 14:10, and fairly included the concept of knowledge or scienter; moreover, the special charge would have required further explanation of “guilty knowledge.” State v. Barnes, 257 LA. 1017, 245 So. 2d 159, 1970 La. LEXIS 3658 (June 29, 1970).

•• Specific Intent. — In a second-degree murder case, the trial court did not err in denying defendant’s motion for new trial as the evidence was sufficient for the jury to reasonably conclude that the shooting was not accidental, and that defendant had the specific intent under La. Rev. Stat. Ann. § 14:10(1) to kill or inflict great bodily harm on the victim. State v. Brashears, 902 So. 2d 536, 2005 La. App. LEXIS 1066 (Apr. 26, 2005), writ denied by La. 2005-2007, 925 So. 2d 538, 2006 La. LEXIS 948 (La. Mar. 17, 2006).

Evidence more than adequately supported a finding that defendant intentionally mistreated the child, causing her unjustifiable pain or suffering; contrary to defendant’s argument, the State did not have to prove he had specific intent to kill the child or inflict great bodily harm upon her, the evidence showed that despite her other injuries, on the night before her death the child was still alert, and it was only after defendant beat her that she went to sleep, only to be discovered dead the next morning, such that there was sufficient evidence for the jury to find that defendant’s actions resulted in her death, which was sufficient to support a conviction for second-degree murder. State v. Hart, 881 So. 2d 1237, 2004 La. App. LEXIS 2045 (Aug. 18, 2004), writ denied by La. 2004-2330, 893 So. 2d 84, 2005 La. LEXIS 1234 (La. Feb. 4, 2005).

Evidence was insufficient to convict defendant of public intimidation under La. Rev. Stat. Ann. § 14:122 because he did not have the specific intent of La. Rev. Stat. Ann. § 14:10(1) to attempt to influence the officers’ conduct in relation to their duties; defendant, who had been drinking that night, was not under arrest at the time he made his first threats and defendant was merely venting his anger at the officer when he made threats during his booking after he had been “maced.” State v. Burgess, 876 So. 2d 263, 2004 La. App. LEXIS 1496 (June 16, 2004).

Defendant’s claim that a killing was in self-defense was not supported by the record where a witness, the university administrator, testified that after the fight between defendant and some other young men, defendant did not run as the others did but went to his car and got a gun, the witness then heard a shot, and then saw defendant walk back past him, get in his car and leave the scene; the witness recalled that defendant appeared very calm both before and after the shooting. The victim had been shot in the back while, according to another witness, he had stumbled while running up a hill to get away. State v. Spivey, 874 So. 2d 352, 2004 La. App. LEXIS 1179 (May 12, 2004).

Where defendant testified that he removed the belt he was wearing during a fight, put it around the victim’s neck, remarked “Goddamn, when he’s gonna die?” and strangled the victim, killing him, the evidence was sufficient to support his conviction for second-degree murder; the State proved beyond a reasonable doubt that defendant had the specific intent to kill the victim. State v. Stein, 874 So. 2d 279, 2004 La. App. LEXIS 1069 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1345, 885 So. 2d 1122, 2004 La. LEXIS 3334 (La. Nov. 8, 2004).

Evidence was sufficient to have supported a conviction for specific intent murder, where, although defendant had mental health problems, nothing led defendant’s expert to believe defendant was in a drug-induced stupor when he made statements to police and she did not feel that defendant was incapable of understanding the difference between right and wrong. State v. Jackson, 880 So. 2d 841, 2004 La. App. LEXIS 1071 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1399, 885 So. 2d 1118, 2004 La. LEXIS 3337 (La. Nov. 8, 2004).

Evidence was sufficient to have supported a conviction for specific intent murder, where defendant stated co-defendant enlisted him to kill the assault victim in exchange for a share of that victim’s cocaine, and by his own account, defendant went to the apartments with the intention of carrying out that act; he admitted to police that he fired 10 shots at the murder victim despite the fact that that victim was running away from him. State v. Jackson, 880 So. 2d 841, 2004 La. App. LEXIS 1071 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1399, 885 So. 2d 1118, 2004 La. LEXIS 3337 (La. Nov. 8, 2004).

Where the evidence showed that defendant stabbed an estranged spouse 12 times in an office, and three of the wounds were fatal, the evidence showed that defendant had the specific intent to commit second-degree murder. State v. Lemons, 870 So. 2d 503, 2004 La. App. LEXIS 826 (Apr. 7, 2004), writ denied by La. 2004-1288, 885 So. 2d 584, 2004 La. LEXIS 3210 (La. Oct. 29, 2004).

There was sufficient evidence to support a conviction for second-degree murder where two witnesses and an accomplice testified that defendant ran away from the scene of an attempted robbery after shooting a victim in the head at close range; the jury was free to reject defendant’s testimony that the partially disabled victim was the aggressor, and the fact that a gun was fired at close range was sufficient to establish a specific intent to commit the crime. State v. Walker, 870 So. 2d 442, 2004 La. App. LEXIS 834 (Apr. 7, 2004).

Evidence was sufficient to convict defendant of second-degree battery, La. Rev. Stat. Ann. § 14:34.1, because defendant followed the victim and punched him, causing the victim to fall onto the concrete, and the victim suffered a broken jaw, a fractured jaw, scrapes and bruises. State v. Landry, 871 So. 2d 1235, 2004 La. App. LEXIS 793 (Mar. 31, 2004).

In a criminal prosecution for second-degree murder, defendant was properly convicted upon evidence that he stabbed and cut the victim 50 times; based on the circumstantial evidence, the jury could conclude that defendant had the requisite specific intent to kill or to inflict great bodily harm. State v. Sales, 867 So. 2d 849, 2004 La. App. LEXIS 403 (Mar. 3, 2004), writ denied by La. 2004-1305, 899 So. 2d 569, 2005 La. LEXIS 1288 (La. Apr. 22, 2005).

Defendant’s conviction for possession with the intent to distribute marijuana within 1,000 feet of Kenner Drug Free Zone # 11 was proper where the facts supported the inference that defendant had specific intent to distribute the marijuana under La. Rev. Stat. Ann. §§ 40:966(A) and 14:10. State v. Washington, 866 So. 2d 973, 2004 La. App. LEXIS 58 (Jan. 27, 2004).

On appeal, defendant attempted to argue that, at most, the State proved that she was guilty of manslaughter, not second-degree murder where defendant’s neighbor testified that defendant and her boyfriend, the victim, were seen together drinking and having a good time hours before the murder, and defendant told police that she suspected that her boyfriend had been unfaithful for some time; however, the appellate court found that the state proved the essential elements of second-degree murder beyond a reasonable doubt, and that defendant failed to prove by a preponderance of the evidence that she acted in sudden passion or heat of blood. State v. Eugene, 866 So. 2d 985, 2004 La. App. LEXIS 60 (Jan. 27, 2004), writ denied by La. 2004-0515, 889 So. 2d 263, 2005 La. LEXIS 171 (La. Jan. 14, 2005).

Defendant’s second-degree murder conviction was proper pursuant to La. Rev. Stat. Ann. § 14:30.1 even though an inculpatory statement was erroneously admitted where it was a harmless error in light of the overwhelming evidence of guilt against defendant; further, based on the injuries that the victim received and the number of shots fired, the jury could have inferred that defendant had the specific intent to kill the victim. State v. Poullard, 863 So. 2d 702, 2003 La. App. LEXIS 3703 (Dec. 31, 2003), writ denied by La. 2004-0908, 896 So. 2d 995, 2005 La. LEXIS 700 (La. Mar. 18, 2005).

Court affirmed defendant’s conviction of attempted possession of cocaine in violation of La. Rev. Stat. Ann. §§ 40:967(C) and 14:27 because the evidence was sufficient to show that defendant had constructive possession of the cocaine and the State proved intent pursuant to La. Rev. Stat. Ann. § 14:10(1) where the evidence demonstrated that: (1) defendant acted nervously when a police officer attempted to pull over the driver of the vehicle in which defendant was a passenger, (2) the officer observed defendant throw a plastic bag containing the cocaine on the driver’s seat when defendant exited the vehicle, (3) the officer observed another bag underneath the passenger’s seat, (4) defendant knew the driver, and (5) defendant had access to the area where the drugs were found. State v. Lee, 864 So. 2d 654, 2003 La. App. LEXIS 3361 (Dec. 9, 2003).

Defendant’s argument that defendant only had the specific intent to distribute “counterfeit” cocaine, was to no avail, where the packages contained mostly common adulterating agents, with only traces of cocaine, defendant told the undercover agent the cocaine was “good,” and two of the packages were wrapped in rubber latex material to defeat drug-sniffing dogs; thus, the jury could properly infer defendant had the specific intent to sell cocaine. State v. Smith, 864 So. 2d 679, 2003 La. App. LEXIS 3372 (Dec. 9, 2003).

Where defendant’s statement established that he went to the victim’s home, armed himself with a dangerous weapon, attempted to take CDs from the victim’s immediate control by force, and stabbed the victim a minimum of 25 times, using knives, scissors, and screwdrivers, the evidence of specific intent to kill or to inflict great bodily harm was overwhelming. State v. Legrand, 864 So. 2d 89, 2003 La. LEXIS 3438 (Dec. 3, 2003), writ of certiorari denied by 544 U.S. 947, 125 S. Ct. 1692, 161 L. Ed. 2d 523, 2005 U.S. LEXIS 2787, 73 U.S.L.W. 3569 (2005).

Where defendant shot the victim to death following an altercation outside a fast food restaurant, the evidence was sufficient to support his conviction for second-degree murder; the jury could infer defendant’s specific intent to kill from his act of pointing a gun and firing at the victim. State v. Emanuel-Dunn, 868 So. 2d 75, 2003 La. App. LEXIS 3068 (Nov. 7, 2003), writ denied by La. 2004-0339, 876 So. 2d 829, 2004 La. LEXIS 2207 (La. June 25, 2004).

Evidence that the victim was engaged in a drug deal with the co-defendant, that the victim attempted to take the drugs without payment, that defendant initiated the attack on the victim by punching him, that defendant and his co-defendant chased the victim down, and that defendant continued to participate with his co-defendant even when the co-defendant produced a gun was legally sufficient to support defendant’s conviction for second-degree murder as the jury could have reasonably inferred from the evidence that defendant had the specific intent to inflict great bodily harm on the victim and was a willing participant in the offense. State v. Terrick, 857 So. 2d 1153, 2003 La. App. LEXIS 2658 (Sept. 30, 2003), writ of certiorari denied by La. 2003-3272, 871 So. 2d 346, 2004 La. LEXIS 1015 (La. Mar. 26, 2004).

Specific criminal intent under La. Rev. Stat. Ann. § 14:10(1) need not be proven as fact but may be inferred from the circumstances of the case and actions of a defendant. State v. Jones, 855 So. 2d 408, 2003 La. App. LEXIS 2426 (Sept. 10, 2003), writ denied by La. 2004-0409, 889 So. 2d 262, 2005 La. LEXIS 216 (La. Jan. 14, 2005).

As to specific intent, defendant’s intent to kill or inflict great bodily harm could be inferred from defendant’s actions which included defendant’s admission that defendant repeatedly kicked the victim until she was unconscious, and the evidence clearly was sufficient to support the verdict of second-degree murder. State v. Finch, 853 So. 2d 680, 2003 La. App. LEXIS 2201 (July 23, 2003), writ of certiorari denied by La. 2003-2379, 865 So. 2d 738, 2004 La. LEXIS 411 (La. Feb. 6, 2004).

Based on the testimony of the owner of the vehicle who did not give defendant authorization to enter it, defendant was found to have the specific intent to commit a theft or a theft therin. State v. Smith, 844 So. 2d 119, 2003 La. App. LEXIS 644 (Mar. 11, 2003).

Defendant’s conviction and sentence for second-degree battery after chasing the victim, who allegedly stole gas from defendant, and striking him in the head, was proper where the victim’s attending physician testified that the victim arrived at the emergency room with serious injuries as a result of blunt force trauma to the head and where the officer’s investigation led him to conclude that defendant had thrown a dense object into the rear windshield of the victim’s truck; thus, specific intent was shown pursuant to La. Rev. Stat. Ann. § 14:10(1). State v. Rasheed, 841 So. 2d 85, 2003 La. App. LEXIS 626 (Feb. 26, 2003).

Where an agent observed a second person exchange what the agent believed was money for an object with defendant, a packet of heroin was found in the second person’s hand, 17 more packets were found in the second person’s pocket, and “dosage units,” of heroin, cash, and a handgun were found in defendant’s possession, the evidence was sufficient to support defendant’s conviction for possession of heroin with the specific intent to distribute the heroin. State v. Sandoval, 841 So. 2d 977, 2003 La. App. LEXIS 474 (Feb. 25, 2003), writ of certiorari denied by La. 2003-0853, 855 So. 2d 308, 2003 La. LEXIS 2777 (La. Oct. 3, 2003).

Where defendant assaulted, attempted to rape, threatened, and concealed a victim after a violent sexual assault, there was sufficient evidence of specific intent presented to support his conviction for attempted second-degree murder. State v. Graham, 845 So. 2d 416, 2003 La. App. LEXIS 352 (Feb. 14, 2003), writ of certiorari denied by La. 2003-1716, 861 So. 2d 557, 2003 La. LEXIS 3720 (La. Dec. 19, 2003).

Where an eyewitness observed defendant and another man act suspiciously inside of a store, remove items from the store, and place the items in the back of a vehicle, there was sufficient evidence presented to support a conviction for theft of goods over $500.00; the evidence also showed that defendant had the specific intent to commit the crime, and he was not just an unsuspecting accomplice. State v. Green, 839 So. 2d 286, 2003 La. App. LEXIS 85 (Jan. 28, 2003), writ denied by La. 2003-0848, 857 So. 2d 474, 2003 La. LEXIS 3180 (La. Oct. 31, 2003).

In a juvenile proceeding, the State was unable to prove that defendant had the intent to distribute marijuana where there was no evidence that any weapons, packaging materials, currency, or drug paraphernalia was found in defendant’s possession; moreover, there was no expert testimony regarding whether the amount found was inconsistent with personal use. State ex rel. B.L., 839 So. 2d 246, 2003 La. App. LEXIS 90 (Jan. 28, 2003).

State established defendant’s specific intent for attempted possession of cocaine where the police had information defendant would be delivering cocaine, defendant ran a stop sign and fled demonstrating guilty knowledge, and the passenger was caught stuffing cocaine into a vent when the car was stopped. State v. Segura, 829 So. 2d 587, 2002 La. App. LEXIS 2841 (Sept. 30, 2002), writ denied by La. 2002-2696, 840 So. 2d 569, 2003 La. LEXIS 893 (La. Mar. 28, 2003).

Where defendant was convicted of first-degree murder, the jury was presented with sufficient evidence that defendant had the specific intent to kill or inflict great bodily harm on the two victims. State v. Bridgewater, 823 So. 2d 877, 2002 La. LEXIS 2157 (June 21, 2002), writ of certiorari denied by 537 U.S. 1227, 123 S. Ct. 1266, 154 L. Ed. 2d 1089, 2003 U.S. LEXIS 1533, 71 U.S.L.W. 3551 (2003).

Although intent was a question of fact, it did not have to be proven by direct evidence and could be inferred from the circumstances of the transaction. State v. Gordon, 809 So. 2d 549, 2002 La. App. LEXIS 216 (Feb. 15, 2002), writ denied by La. 2004-2438, 904 So. 2d 733, 2005 La. LEXIS 2165 (La. June 24, 2005).

In second-degree murder case, the court stressed that specific intent is that state of mind which exists when the circumstances indicate that the offender actively desired the prescribed criminal consequences to follow his act or failure to act, in accordance with La. Rev. Stat. Ann. § 14:10(1). State v. Chattman, 800 So. 2d 1043, 2001 La. App. LEXIS 2402 (Oct. 30, 2001), writ denied by La. 2001-3320, 833 So. 2d 332, 2002 La. LEXIS 3763 (La. Dec. 19, 2002).

Specific intent is defined as that state of mind which exists when the circumstances indicate the offender actively desired the prescribed criminal consequences as reasonably certain to result from his act or failure to act. State v. Kelly, 800 So. 2d 978, 2001 La. App. LEXIS 2201 (Oct. 17, 2001), writ denied by La. 2002-3266, 828 So. 2d 565, 2002 La. LEXIS 3191 (La. Nov. 1, 2002).

Specific intent may be inferred from the circumstances and actions of the defendant. State v. Edwards, 790 So. 2d 109, 2001 La. App. LEXIS 1706 (June 27, 2001), writ denied by La. 2001-2235, 823 So. 2d 935, 2002 La. LEXIS 2491 (La. Aug. 30, 2002), writ denied by La. 2003-0901, 869 So. 2d 870, 2004 La. LEXIS 1143 (La. Apr. 2, 2004), writ denied by 994 So. 2d 4, 2008 La. LEXIS 2269 (La. 2008).

Evidence that defendant and the victim had an argument early morning on the day of the murder, that defendant stopped and talked to her on the street that afternoon, that defendant then followed her inside a house where he shot her three times, including once in the back of the head at close range, was sufficient to establish the specific criminal intent required by the second-degree murder statute, La. Rev. Stat. Ann. § 14:30.1(A)(1); considering the facts of the shooting, and the fact that defendant left the scene and drove to a friend’s house after the killing, a rational trier of fact could have reasonably rejected defendant’s testimony and his defense of intoxication. State v. Edwards, 790 So. 2d 109, 2001 La. App. LEXIS 1706 (June 27, 2001), writ denied by La. 2001-2235, 823 So. 2d 935, 2002 La. LEXIS 2491 (La. Aug. 30, 2002), writ denied by La. 2003-0901, 869 So. 2d 870, 2004 La. LEXIS 1143 (La. Apr. 2, 2004), writ denied by 994 So. 2d 4, 2008 La. LEXIS 2269 (La. 2008).

Specific criminal intent is defined in La. Rev. Stat. § 14:10(1) as that state of mind which exists when the circumstances indicate that the offender actively desired the prescribed criminal consequences to follow his act or failure to act. State v. Oxley, 802 So. 2d 35, 2001 La. App. LEXIS 1130 (May 16, 2001), writ denied by La. 2001-1784, 815 So. 2d 96, 2002 La. LEXIS 1456 (La. May 3, 2002).

La. Rev. Stat. Ann. § 14:10(1) defines specific intent as that state of mind which exists when the circumstances indicate that the offender actively desired the prescribed criminal consequences to follow his act or failure to act; specific intent need not be proven as fact, but may be inferred from the circumstances and actions of the defendant; specific intent to distribute may be established by proving circumstances surrounding defendant’s possession which give rise to a reasonable inference of intent to distribute. State v. Hebert, 787 So. 2d 1041, 2001 La. App. LEXIS 1221 (Apr. 11, 2001), writ denied by La. 2001-1804, 811 So. 2d 905, 2002 La. LEXIS 848 (La. Mar. 15, 2002).

Evidence was sufficient to prove that defendant had the specific intent necessary to commit manslaughter, including evidence that he broke through the apartment door, proceeded to the victim’s bedroom, and without speaking fired the single shot that killed the victim. State v. Points, 787 So. 2d 396, 2001 La. App. LEXIS 1215 (Apr. 11, 2001), writ denied by La. 2001-1410, 812 So. 2d 665, 2002 La. LEXIS 1273 (La. Apr. 12, 2002).

Specific intent is that state of mind which exists when the circumstances indicate that the offender actively desired the prescribed criminal consequences to follow his act. State v. Wisely, 780 So. 2d 1230, 2001 La. App. LEXIS 333 (Feb. 28, 2001).

Defendant’s act of pointing a gun at the victim’s head while firing it was evidence from which a reasonable person could have concluded that defendant had a specific intent to kill the victim under La. Rev. Stat. Ann. § 14:10(1); therefore, sufficient evidence existed to convict defendant of second-degree murder under La. Rev. Stat. Ann. § 14:30.1. State v. Wisely, 780 So. 2d 1230, 2001 La. App. LEXIS 333 (Feb. 28, 2001).

Specific intent, an element of second-degree murder, and defined in La. Rev. Stat. Ann. § 14:10(1), was sufficiently included in the jury instructions for second-degree murder when the jury was instructed that, in order to find defendant guilty, they had to find that he “actively desired to kill or inflict great bodily harm.” State v. Lee, 788 So. 2d 452, 2001 La. App. LEXIS 424 (Feb. 16, 2001), writ denied by La. 2000-1611, 788 So. 2d 442, 2001 La. LEXIS 1075 (La. Mar. 30, 2001).

Defendant was properly convicted of second-degree murder, a violation of La. Rev. Stat. Ann. § 14:30.1(A)(1), rather than manslaughter, a violation of La. Rev. Stat. Ann. § 14:31(A)(1), given that the specific intent to kill under La. Rev. Stat. Ann. § 14:10(1), in that he acted with deliberation and reflection and not in the heat of passion, could be inferred from the fact that he shot the victim at a fairly close range. State v. Cummings, 771 So. 2d 874, 2000 La. App. LEXIS 2916 (Nov. 3, 2000).

Where defendant was not yet arrested when he threatened a young female deputy, the threats occurred under the circumstances where defendant was in a position to attempt to influence the deputy not to arrest him; thus, defendant had the specific intent under La. Rev. Stat. Ann. § 14:10(1) to intimidate the deputy. State v. Jones, 772 So. 2d 788, 2000 La. App. LEXIS 2488 (Oct. 18, 2000).

La. Rev. Stat. Ann. §§ 14:10 and 14:27, a conviction of an attempted offense must rest upon sufficient proof that the offender actively desired to cause the proscribed criminal consequences to follow his act or failure to act and that the offender committed or omitted an act for the purpose and tending directly toward the accomplishing of his object. State v. Sanders, 769 So. 2d 183, 2000 La. App. LEXIS 2261 (Oct. 4, 2000).

Under La. Rev. Stat. Ann. § 14:10(1), specific intent may be proven by direct evidence, such as statements by a defendant, or by inference from circumstantial evidence, such as a defendant’s actions or facts depicting the circumstances; specific intent is an ultimate legal conclusion to be resolved by the fact finder. State v. Lucas, 762 So. 2d 717, 2000 La. App. LEXIS 2028 (May 12, 2000).

Specific criminal intent exists when the circumstances indicate that the offender actively desired the prescribed criminal consequences to follow their act or failure to act; specific intent is a state of mind and, as such, need not be proven as a fact, but may be inferred from the circumstances and actions of the accused. State v. Petty, 759 So. 2d 946, 2000 La. App. LEXIS 850 (Apr. 12, 2000), writ denied by La. 2000-1718, 787 So. 2d 301, 2001 La. LEXIS 858 (La. Mar. 16, 2001).

Specific intent is that state of mind which exists when the circumstances indicate that the offender actively desired the prescribed criminal consequences to follow his act; specific intent need not be proved as a fact, but may be inferred from the circumstances of the transaction and the actions of the defendant. State v. Thompson, 758 So. 2d 972, 2000 La. App. LEXIS 792 (Apr. 7, 2000).

Under La. Rev. Stat. Ann. § 14:10(1), specific criminal intent is defined as that state of mind which exists when the circumstances indicate that the offender actively desired the prescribed criminal consequences to follow his act or failure to act; specific intent need not be proven as a fact, but may be inferred from the defendant’s actions and the circumstances of the transaction; deliberately pointing and firing a deadly weapon at close range are circumstances which will support a finding of specific intent to kill. State v. Broaden, 2000 La. LEXIS 3614 (Feb. 21, 2000).

Evidence of defendant’s specific intent to kill or inflict severe bodily harm, as defined in La. Rev. Stat. Ann. § 14:10(1), was clear where, after scuffling with a man earlier in the evening, defendant shot at least four times into a room of the man’s house where the light and noise of a television indicated that people were present; defendant’s specific intent was transferred to a child who was killed by the shots. State v. Scott, 752 So. 2d 255, 2000 La. App. LEXIS 39 (Jan. 5, 2000).

Specific intent is that state of mind that exists when the circumstances indicate that the offender actively desired the prescribed criminal consequences to follow his act or failure to act; where specific intent is a state of mind, it need not be proven as a fact but may be inferred from the circumstances of the transaction and the actions of the defendant. State v. Hall, 750 So. 2d 1105, 1999 La. App. LEXIS 3682 (Dec. 22, 1999).

General criminal intent is present whenever there is specific intent, and also when the circumstances indicate that the offender must have known that the prescribed criminal consequences were reasonably certain to result from his actions or inactions. La. Rev. Stat. Ann. § 14:10(2). State v. Keyworth, 753 So. 2d 312, 1999 La. App. LEXIS 3663 (Dec. 22, 1999), writ denied by La. 2000-0592, 768 So. 2d 601, 2000 La. LEXIS 2607 (La. Sept. 22, 2000).

Where defendant admitted that his shotgun discharged inside an occupied car, but claimed that it did so accidentally or was justified as part of a lawful citizen’s arrest, but there was evidence refuting his claim, there was sufficient evidence that defendant possessed a specific criminal intent to kill as defined by La. Rev. Stat. Ann. § 14:10(1) to support a jury verdict convicting defendant of attempted manslaughter. State v. Dubroc, 755 So. 2d 297, 1999 La. App. LEXIS 3540 (Dec. 15, 1999).

Defendant’s conviction for second-degree murder under La. Rev. Stat. Ann. § 14:30.1(A)(1) was affirmed where the State proved beyond a reasonable doubt that defendant had the specific intent to kill or inflict great bodily harm, under La. Rev. Stat. Ann. § 14:10(1). State v. McKinney, 749 So. 2d 716, 1999 La. App. LEXIS 3149 (Nov. 10, 1999), writ denied by La. 2000-0144, 769 So. 2d 550, 2000 La. LEXIS 2454 (La. Sept. 29, 2000).

There was sufficient proof of the crime of aggravated assault, where a defendant pointed a gun at a person sitting in a car and threatened to shoot, thus demonstrating a specific criminal intent for placing that person in reasonable apprehension of receiving a battery; and where the assault, which required merely general criminal intent, continued thereafter during the defendant’s tirade in shooting into the person’s car after the person vacated it and stood terrified in the ditch nearby, the defendant must have adverted to the fact that the victim would remain in great apprehension and that such apprehension was reasonably certain to result from his actions. State v. Lee, 742 So. 2d 651, 1999 La. App. LEXIS 2352 (Aug. 18, 1999), writ denied by La. 1999-2730, 756 So. 2d 326, 2000 La. LEXIS 810 (La. Mar. 17, 2000).

Defendant was shown to have had specific intent, under La. Rev. Stat. Ann. § 14:10(1), sufficient to support defendant’s conviction for first-degree murder, where defendant was a passenger in a car when the car was shot at as the car passed in front of a house; rival gang members were standing in front of the house and immediately left the vicinity of the house while defendant went to a relative’s residence and returned to the house with a gun. State v. Smith, 740 So. 2d 675, 1999 La. App. LEXIS 1335 (May 5, 1999), writ denied by La. 2000-1404, 785 So. 2d 840, 2001 La. LEXIS 657 (La. Feb. 16, 2001).

All the elements of the felony of aggravated burglary in violation of La. Rev. Stat. Ann. § 14:60, including requisite intent as required by La. Rev. Stat. Ann. § 14:10, were shown where defendant admitted to entering two apartments without authorization and the evidence revealed that he kicked in the first door in order to beat his ex-girlfriend, armed himself with a knife, and forced himself into a neighbor’s apartment where he beat her and held rescuers at bay; the sentence imposed of 10 years of hard labor was not unconstitutionally excessive as prohibited by La. Const. art. I, § 20, given defendant’s past criminal history and the fact that the sentence was well within the maximum of 30 years’ hard labor as provided by La. Rev. Stat. Ann. § 14:10. State v. Pierre, 733 So. 2d 674, 1999 La. App. LEXIS 1071 (Apr. 14, 1999).

Specific intent is defined as that state of mind which exists when the circumstances indicate that the offender actively desired the prescribed criminal consequences to follow their act or failure to act. State v. Lewis, 732 So. 2d 556, 1999 La. App. LEXIS 559 (Mar. 10, 1999), writ denied by La. 1999-2818, 760 So. 2d 334, 2000 La. LEXIS 1241 (La. Apr. 20, 2000).

Specific intent is a state of mind and, as such, need not be proven as a fact but may be inferred from the circumstances and actions of the accused; the determination of whether the requisite intent is present in a criminal case is for the trier of fact. State v. Lewis, 732 So. 2d 556, 1999 La. App. LEXIS 559 (Mar. 10, 1999), writ denied by La. 1999-2818, 760 So. 2d 334, 2000 La. LEXIS 1241 (La. Apr. 20, 2000).

Based on a witness’ testimony that the witness, while unloading luggage after a trip and finding the witness’ car door open, saw a defendant approaching holding the witness’ checkbook, which had been in the car’s glove compartment, and later noticed that one of the checks was missing, a jury could have inferred that the defendant had attempted an unauthorized entry into the witness’ car with the intent to commit a theft therein; thus, the evidence was sufficient for a rational trier of fact to conclude beyond a reasonable doubt that the defendant committed attempted simple burglary. State v. Williams, 729 So. 2d 14, 1999 La. App. LEXIS 309 (Feb. 10, 1999).

Specific intent is the state of mind which exists when the circumstances indicate that the offender actively desired the prescribed criminal consequences to follow his act or failure to act. State v. Davis, 727 So. 2d 453, 1998 La. App. LEXIS 3809 (Dec. 16, 1998).

Evidence provided a rational basis for a trier of fact to find, beyond a reasonable doubt, that defendant was the person who killed one man where he had the specific intent, as required by La. Rev. Stat. Ann. § 14:10(1), to kill more than one person because guns were fired only a short distance from where a group of people were standing, bullets and spent casings were found all over the area where the people were standing, a witness identified defendant as one of the assailants, defendant claimed ownership of a car that roughly matched the description of a car driven by the assailants, defendant gave conflicting reports concerning the theft of the car, and a bullet matching the shells at the scene was found in the car; therefore, defendant’s conviction for first-degree murder under La. Rev. Stat. Ann. § 14:30(3) was supported by sufficient evidence. State v. Davis, 727 So. 2d 453, 1998 La. App. LEXIS 3809 (Dec. 16, 1998).

Specific criminal intent pursuant to La. Rev.Stat. § 14:10 need not be proven as fact, but may be inferred from the circumstances of the case and actions of the defendant. State v. Robertson, 723 So. 2d 500, 1998 La. App. LEXIS 3587 (Dec. 09, 1998), writ denied by La. 99-0658, 745 So. 2d 1187, 1999 La. LEXIS 1786 (La. June 25, 1999).

Defendant was convicted of first-degree murder in violation of La. Rev. Stat. Ann. § 14:30(A) as he had the required specific intent, pursuant to La. Rev. Stat. Ann. § 14:10(1) and the State was able to prove beyond a reasonable doubt that the homicide was not justifiable, pursuant to La. Rev. Stat. Ann. § 14:20, in the face of his claim of self-defense. State v. Causey, 721 So. 2d 78, 1998 La. App. LEXIS 3327 (Oct. 21, 1998).

Under La. Rev. Stat. Ann. § 14:10(1), specific criminal intent is that state of mind which exists when the circumstances indicate that the offender actively desired the prescribed criminal consequences to follow his act or failure to act. State v. Forbes, 716 So. 2d 424, 1998 La. App. LEXIS 2240 (June 29, 1998).

Court affirmed defendant’s conviction for second-degree murder on the ground that he admitted that he had the specific intent to kill the victim, as was required under La. Rev. Stat. Ann. § 14:10(1), because he had beaten defendant’s step-sister. Defendant failed to carry his burden in demonstrating that he was guilty of manslaughter because “sudden passion” and “heat of blood” mitigated his intent, and the jury concluded that he either had time to cool off or was not sufficiently provoked. State v. Tipton, 705 So. 2d 1142, 1997 La. App. LEXIS 2979 (Dec. 29, 1997).

Defendant’s participation in a felony drug transaction where he knew that his wife possessed a firearm and an intent to use it may have been sufficient for a jury to find that defendant had the specific intent pursuant to La. Rev. Stat. Ann. § 14:10(1) that was necessary for defendant to have been convicted of first-degree murder. State v. Bremer, 704 So. 2d 917, 1997 La. App. LEXIS 2898 (Dec. 10, 1997), writ denied by La. 98-0080, 719 So. 2d 459, 1998 La. LEXIS 1668 (La. May 15, 1998).

There was sufficient evidence that defendant had the required specific intent to rob and kill the victim because defendant was armed with a gun, attempted to rob the victim, and when the victim resisted shot him three times. State v. Gay, 697 So. 2d 642, 1997 La. App. LEXIS 1662 (June 18, 1997).

Defendant’s attack of a robbery victim after the victim was led under false pretenses to a secluded location, his repeated beating and holding of the victim’s head under water demonstrated the specific intent as described by La. Rev. Stat. Ann. § 14:10(1) to commit an overt act for the purpose of killing the robbery victim. State v. Guccione, 694 So. 2d 1060, 1997 La. App. LEXIS 1196 (Apr. 29, 1997), writ denied by La. 97-2151, 712 So. 2d 869, 1998 La. LEXIS 772 (La. Mar. 13, 1998), writ denied by La. 2001-2825, 822 So. 2d 613, 2002 La. LEXIS 2389 (La. Aug. 16, 2002).

A defendant’s first-degree murder and attempted manslaughter convictions were properly set aside pursuant to La. Rev. Stat. Ann. § 14:10(1) because the prosecution failed to prove beyond a reasonable doubt that the defendant had the specific intent to kill. State v. Whins, 692 So. 2d 1350, 1997 La. App. LEXIS 923 (Apr. 9, 1997), writ denied by La. 97-1227, 703 So. 2d 1263, 1997 La. LEXIS 3571 (La. Nov. 7, 1997).

Defendant who killed another man by forcing him to participate in a game of Russian roulette actively desired the criminal consequences that followed his actions and therefore had the specific intent, as defined by pursuant to La. Rev. Stat. Ann. § 14:10(1), necessary to be convicted of murder in violation of La. Rev. Stat. Ann. § 14:30.1. State v. Mackey, 687 So. 2d 465, 1996 La. App. LEXIS 2940 (Dec. 11, 1996), writ denied by La. 97-1814, 712 So. 2d 865, 1998 La. LEXIS 757 (La. Mar. 13, 1998).

Where specific intent, as defined in La. Rev. Stat. Ann. § 14:10(1), could be inferred from defendant’s actions, and defendant did not prove by a preponderance of the evidence that he lacked specific intent due to intoxication, under La. Rev. Stat. Ann. § 14:15(2), the trial court did not err in finding that the evidence was sufficient to support a conviction for second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1(A)(1). State v. Tolbird, 685 So. 2d 415, 1996 La. App. LEXIS 2975 (Dec. 11, 1996).

Where a defendant fought with his victim in public, left the scene and returned with a knife, and was overheard stating his intent to kill the victim, proof of defendant’s specific intent under La. Rev. Stat. Ann. § 14:10(1) to kill was shown. State v. Ellis, 677 So. 2d 617, 1996 La. App. LEXIS 1343 (June 26, 1996), writ denied by La. 96-1991, 688 So. 2d 521, 1997 La. LEXIS 427 (La. Feb. 21, 1997), writ denied by La. 2003-1268, 872 So. 2d 486, 2004 La. LEXIS 1504 (La. Apr. 30, 2004).

Defendant was properly convicted of second-degree murder where he intentionally aimed his gun and fired three shots at the victim and the victim was killed by a single gun shot to the head. State v. Guy, 669 So. 2d 517, 1996 La. App. LEXIS 122 (Jan. 31, 1996), writ denied by La. 96-0388, 679 So. 2d 102, 1996 La. LEXIS 2286 (La. Sept. 13, 1996).

Where the evidence at trial showed that a defendant fired a lethal weapon, aimed in the direction of a crowd of innocent bystanders, such evidence was clearly sufficient to prove defendant had the specific intent, as defined by La. Rev. Stat. Ann. § 14:10(1), to kill or to inflict great bodily harm. State v. Allen, 664 So. 2d 1264, 1995 La. App. LEXIS 3187 (Nov. 9, 1995), writ of certiorari denied by La. 95-2946, 669 So. 2d 433, 1996 La. LEXIS 790 (La. Mar. 15, 1996).

Pursuant to La. Rev. Stat. section 14:10, defendant had the specific intent to commit murder because it was not logical for the victim to attempt to jump from one building to another in order for her to gain assistance after her rape and blood droplets indicated that she was only the roof’s ledge for more than a few seconds. State v. Haynes, 662 So. 2d 849, 1995 La. App. LEXIS 2734 (Nov. 1, 1995), writ of certiorari denied by La. 95-2768, 667 So. 2d 1050, 1996 La. LEXIS 562 (La. Feb. 16, 1996).

Evidence presented at trial indicated that defendant shot his gun more than once from a slow moving car into a crowd of people, and that the defendant was not shooting into the air or into another direction in order to frighten people; although defendant claimed he did not see anyone in front of the club, there was sufficient evidence to support a finding beyond a reasonable doubt that the defendant was guilty of second-degree murder. State v. Powell, 671 So. 2d 493, 1995 La. App. LEXIS 2743 (Oct. 6, 1995), writ of certiorari denied by La. 95-2710, 667 So. 2d 529, 1996 La. LEXIS 438 (La. Feb. 9, 1996).

Accomplice did not have the required intent to commit attempted first-degree murder because the accomplice did not encourage the principal to fire the gun and did not counsel the principal on using the gun; the principal’s conviction for attempted first-degree murder was amended to second-degree murder because the principal fired the gun only at the victim although another individual was present. State v. Bordenave, 660 So. 2d 1207, 1995 La. App. LEXIS 2347 (Aug. 23, 1995), reversed in part by, remanded by La. 95-2328, 672 So. 2d 171, 1996 La. LEXIS 687 (La. Apr. 26, 1996), reversed in part by, remanded by La. 95-2328, 678 So. 2d 19, 1996 La. LEXIS 3732 (La. Apr. 26, 1996) supra.

Although defendant only possessed a small amount of cocaine and money, the circumstances surrounding his possession gave rise to a reasonable inference of his intent to distribute; the activities observed by a police officer were consistent with the street sale of drugs. State v. Bannister, 658 So. 2d 16, 1995 La. App. LEXIS 1967 (June 28, 1995).

Defendant’s second-degree murder and attempted second-degree murder conviction was upheld because under La. Rev. Stat. Ann. § 14:10(1), there was specific intent on defendant’s part due to him having a gun at the field and inside the car. State v. Smith, 651 So. 2d 890, 1995 La. App. LEXIS 402 (Mar. 1, 1995), writ denied by La. 95-0918, 660 So. 2d 458, 1995 La. LEXIS 2164 (La. Sept. 15, 1995), writ denied by La. 95-0995, 687 So. 2d 378, 1997 La. LEXIS 228 (La. Jan. 29, 1997), writ of certiorari denied by La. 95-1598, 688 So. 2d 493, 1997 La. LEXIS 561 (La. Feb. 7, 1997).

Evidence was sufficient to prove that defendant had the specific intent, La. Rev. Stat. Ann. § 14:10, to commit second-degree murder, La. Rev. Stat. Ann. § 14:30.1, because defendant shot his wife three times from the range of 10-12 feet, while she was seated, after an apparently dispassionate argument over money. State v. Fisher, 626 So. 2d 548, 1993 La. App. LEXIS 3362 (Nov. 3, 1993), writ of certiorari denied by La. 93-2990, 635 So. 2d 1131, 1994 La. LEXIS 931 (La. Apr. 7, 1994).

Defendant’s attempted first-degree murder conviction was upheld because there was sufficient evidence presented to show defendant had the requisite specific intent to be found guilty of attempted first-degree murder. State v. Rice, 626 So. 2d 515, 1993 La. App. LEXIS 3415 (Nov. 3, 1993).

Defendant left the living room, entered the victim’s bedroom in which the victim was sleeping, exposed himself, and laid on top of the victim, accordingly, the jury found that defendant possessed the specific intent, pursuant to La. Rev. Stat. Ann. § 14:10(1), to commit the crime of aggravated rape. State v. Crawford, 619 So. 2d 828, 1993 La. App. LEXIS 2248 (May 28, 1993), writ of certiorari denied by 625 So. 2d 1032, 1993 La. LEXIS 2899 (La. 1993).

Evidence that defendant declared his intention to shoot somebody, aimed a rifle at the victim, and laughed after shooting was sufficient to establish his specific intent to commit second-degree murder. State v. Perow, 616 So. 2d 1336, 1993 La. App. LEXIS 1230 (Mar. 31, 1993), writ of certiorari denied by 623 So. 2d 1303, 1993 La. LEXIS 2380 (La. 1993).

Where the trial court convicted defendant of the attempted aggravated rape of his eight-year-old daughter because it found insufficient proof of penetration, defendant’s specific intent to rape was not negated by his contention that he could have raped her had he intended to do so because they were alone. His specific intent under La. Rev. Stat. Ann. § 14:10(1) could be inferred from the evidence that he disrobed himself and his child and from her testimony that he put his penis in her “wrong place,” State v. Robinson, 610 So. 2d 1041, 1992 La. App. LEXIS 3781 (Dec. 9, 1992).

Where defendant struck the victim without warning with his closed fist on the head with a blow sufficient to knock the 200-pound victim to the ground, the State proved that defendant specifically intended the criminal consequences of his action and his conviction for second-degree battery was affirmed. State v. Johnson, 602 So. 2d 310, 1992 La. App. LEXIS 2278 (June 29, 1992).

Specific intent to kill or cause great bodily harm was shown at a felony murder trial by evidence that the defendant tossed a gun to his partner during the commission of an armed robbery. State v. Ross, 604 So. 2d 1036, 1992 La. App. LEXIS 2308 (June 29, 1992), reversed by, remanded by 623 So. 2d 643, 1993 La. LEXIS 2472 (La. 1993).

Because the evidence was not sufficient for a jury to have found that a defendant had the specific intent, as defined in La. Rev. Stat. Ann. § 14:10(1), to influence a police officer’s conduct, his conviction for public intimidation under La. Rev. Stat. Ann. § 14:122 was reversed, and, because his sentence under La. Rev. Stat. Ann. § 15:529.1 as a habitual offender was based in part on that conviction, that sentence was also reversed. State v. Love, 602 So. 2d 1014, 1992 La. App. LEXIS 1527 (May 20, 1992).

Given the definitions of intoxication in La. Rev. Stat. Ann. § 14:15(2), specific intent in La. Rev. Stat. Ann. § 14:10(1), and that under La. Rev. Stat. Ann. § 14:30.1, an element of second-degree murder was the specific intent to kill or inflict great bodily harm, the evidence supported the conclusion that a defendant had a specific intent to kill his victim, despite his use of anabolic steroids. State v. Knowles, 598 So. 2d 430, 1992 La. App. LEXIS 992 (Apr. 8, 1992).

Specific intent, as defined by La. Rev. Stat. Ann. § 14:10(1), was provable by direct or circumstantial evidence, and where a defendant shot his victim in the chest with a pistol at a fairly close range, his actions indicated a specific intent to kill or to inflict great bodily harm as specified in La. Rev. Stat. Ann. § 14:30.1(A)(1). State v. Ducre, 596 So. 2d 1372, 1992 La. App. LEXIS 607 (Mar. 6, 1992), writ of certiorari denied by 600 So. 2d 637, 1992 La. LEXIS 2188 (La. 1992).

Defendant’s specific intent to distribute the large quantity of heroin found on her at the time of her arrest was inferred by the circumstances, pursuant to La. Rev. Stat. Ann. § 14:10(1); where defendant was arrested with 27 foil packets of heroin and almost $600, the jury reasonably concluded that she intended to sell the drugs, not use them all herself. State v. McCaleb, 593 So. 2d 1388, 1992 La. App. LEXIS 173 (Jan. 31, 1992), writ denied by 626 So. 2d 1185, 1993 La. LEXIS 3005 (La. 1993).

Defendant had the specific intent to kill or inflict great bodily harm under La. Rev. Stat. Ann. § 14:10(1) and was convicted of second-degree murder, where defendant and others confected a plan to confront the victim at his home and rob him at gunpoint. State v. Bacon, 578 So. 2d 175, 1991 La. App. LEXIS 614 (Mar. 28, 1991), writ denied by La. 93-0694, 651 So. 2d 857, 1995 La. LEXIS 955 (La. Mar. 30, 1995).

It was not error to deny defendant’s motion for a new trial and his motion for a post-judgment verdict of acquittal where the evidence viewed in the light most favorable to the prosecution established all of the elements of second-degree murder under La. Rev. Stat. Ann. § 14:30.1, including the requisite specific intent as defined in La. Rev. Stat. Ann. § 14:10, and a rational trier of fact could have found defendant guilty of second-degree murder beyond a reasonable doubt. State v. Savage, 575 So. 2d 478, 1991 La. App. LEXIS 220 (Feb. 6, 1991), writ of certiorari denied by 586 So. 2d 556, 1991 La. LEXIS 2787 (La. 1991).

Defendant’s conviction for second-degree murder, in violation of La. Rev. Stat. Ann. § 14:30.1(1), was supported by sufficient evidence because there was circumstantial evidence that defendant had specific intent, as defined under La. Rev. Stat. Ann. § 14:10(1), to cause his victim great bodily harm. State v. Willis, 552 So. 2d 39, 1989 La. App. LEXIS 1989 (Nov. 8, 1989), writ of certiorari denied by 560 So. 2d 20, 1990 La. LEXIS 923 (La. 1990).

Specific criminal intent is a state of mind as defined in La. Rev. Stat. Ann. § 14:10; although it is a question of fact, it need not be proven as a fact, but rather it may be inferred from the circumstances. State v. Byars, 550 So. 2d 876, 1989 La. App. LEXIS 1655 (Sept. 27, 1989).

Defendant’s conviction for second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1(A)(1) was upheld where defendant admitted that he shot the victim, his own experts testified that he was sane when the act was committed, and he had the specific intent to kill or inflict great bodily harm on the victim within the meaning of La. Rev. Stat. Ann. § 14:10(1). Defendant waited with a loaded gun for the victim to arrive home and shot the victim while the victim was on the telephone. State v. Starks, 549 So. 2d 409, 1989 La. App. LEXIS 1594 (Sept. 5, 1989).

Considering the close range of the shooting, the scheme to steal money for drugs, an eyewitness’s identification of defendant as the man at the scene of the crime and fleeing the scene while carrying a gun, and defendant’s own statement placing him at the crime scene and containing a description of the victim and the victim’s car, the evidence supported the jury’s finding of a specific intent to kill or inflict great bodily harm during the commission of an armed robbery. State v. Lindsey, 543 So. 2d 886, 1989 La. LEXIS 829 (May 1, 1989), writ of certiorari denied by 494 U.S. 1074, 110 S. Ct. 1796, 108 L. Ed. 2d 798, 1990 U.S. LEXIS 1742, 58 U.S.L.W. 3628 (1990).

Where a witness during an armed robbery testified that she actually saw defendant pull the trigger of the gun, her testimony negated the possibility of an accidental shooting and amply supported a finding of specific intent to kill or inflict great bodily harm. State v. Messiah, 538 So. 2d 175, 1988 La. LEXIS 2438 (Dec. 12, 1988), writ of certiorari denied by 493 U.S. 1063, 110 S. Ct. 880, 107 L. Ed. 2d 963, 1990 U.S. LEXIS 605, 58 U.S.L.W. 3468 (1990).

Defendant’s specific intent to kill the victim pursuant to La. Rev. Stat. Ann. § 14:10(1) was inferred by his actions in pointing a loaded shot gun at the victim and pulling the trigger. State v. Maxey, 527 So. 2d 551, 1988 La. App. LEXIS 1568 (June 22, 1988), writ of certiorari denied by 541 So. 2d 868, 1989 La. LEXIS 1097 (La. 1989).

Defendant was properly convicted of simple burglary, in violation of La. Rev. Stat. Ann. § 14:62, as he failed to prove that he did not have the specific intent to commit the crime, as required by La. Rev. Stat. Ann. § 14:10(1), and that he was voluntarily intoxicated under La. Rev. Stat. Ann. § 14:15(2) because the police testified that when they apprehended him, defendant spoke clearly, did not smell of alcohol, and was not stumbling about. State v. Lewis, 525 So. 2d 215, 1988 La. App. LEXIS 905 (Apr. 19, 1988), writ of certiorari denied by 531 So. 2d 469, 1988 La. LEXIS 2178 (La. 1988).

Defendant, who had helped consume a case of beer and two fifths of whiskey in the 12 hours prior to the crime, did not present sufficient evidence of voluntary intoxication under La. Rev. Stat. Ann. § 14:15(2) to negate the specific intent element of second-degree murder, as defined in La. Rev. Stat. Ann. § 14:10. State v. Salas Martinez, 524 So. 2d 871, 1988 La. App. LEXIS 203 (Feb. 3, 1988), writ of certiorari denied by 525 So. 2d 1047, 1988 La. LEXIS 1194 (La. 1988).

The circumstances surrounding the defendant’s stabbing of his fellow inmate indicated the requisite specific intent under La. Rev. Stat. Ann. § 14:10 to support the defendant’s conviction of attempted manslaughter. State v. Barnes, 520 So. 2d 838, 1987 La. App. LEXIS 10613 (Nov. 4, 1987).

Evidence of specific intent was sufficient to convict defendant under La. Rev. Stat. Ann. § 14:10, where defendant gained entry to the apartment and threw a blanket on the victim and beat him after the accomplice came in to the apartment. State v. Bunch, 510 So. 2d 1266, 1987 La. App. LEXIS 9601 (June 3, 1987).

Where defendant was acting as his accomplice’s lookout, his intent, as defined in La. Rev. Stat. Ann. § 14:10(1), to participate in the attempted burglary could be inferred from the circumstances, in particular his flight from the scene when the detective arrived, and he could be convicted as a principal. State v. Brown, 504 So. 2d 1055, 1987 La. App. LEXIS 8926 (Mar. 4, 1987), writ of certiorari denied by 506 So. 2d 1223, 1987 La. LEXIS 9265 (La. 1987).

Defendant was properly convicted of possession of phencyclidine (PCP) with intent to distribute because marijuana and PCP cigarettes that were in the defendant’s possession were individually wrapped in aluminum foil in a method consistent with retail street distribution. State v. Myre, 502 So. 2d 1105, 1987 La. App. LEXIS 8458 (Jan. 14, 1987).

In defendant’s trial for attempted murder, the State met its burden of proving that defendant had the specific intent under La. Rev. Stat. Ann. § 14:10 of killing his victim, where defendant shouted obscenities at his victim and stated that he would kill his victim just before shooting his victim in the face. State v. Navarre, 498 So. 2d 249, 1986 La. App. LEXIS 8298 (Nov. 12, 1986).

After viewing the evidence in the light most favorable to the prosecution, any rational trier of fact could have found the essential elements of the crime of attempted simple burglary, as defined by La. Rev. Stat. Ann. §§ 14:62, 14:27, 14:10, beyond a reasonable doubt; under La. Rev. Stat. Ann. § 15:438, the finder of fact was satisfied that the overall evidence excluded every reasonable hypothesis of innocence where defendant admittedly had no permission to be in the mobile home and forced entry was apparent. State v. Scott, 496 So. 2d 571, 1986 La. App. LEXIS 7899 (Oct. 15, 1986), remanded by, writ denied in part by 501 So. 2d 766, 1987 La. LEXIS 8595 (La. 1987).

Shooting a robbery victim in the back at close range evidenced a specific intent, as defined in La. Rev. Stat. Ann. § 14:10(1), to kill, as required for a conviction under La. Rev. Stat. Ann. § 14:30.1(1). State v. Banks, 496 So. 2d 1099, 1986 La. App. LEXIS 7717 (Oct. 9, 1986).

Where the victim was able to resist defendant’s efforts to rape her, his conviction for attempted forcible rape was proper on the ground that in grabbing her legs and trying to spread them his intent to rape her was established under La. Rev. Stat. Ann. § 14:10; her success in resisting him did not negate his culpability for the attempt. State v. Magee, 491 So. 2d 454, 1986 La. App. LEXIS 7374 (June 24, 1986).

Specific intent was that state of mind which existed when the offender actively desired the prescribed criminal consequences to follow his act or failure to act. La. Rev. Stat. Ann. § 14:10(1): specific intent, being a state of mind, need not be proven as a fact; it may be inferred from the circumstances of the transaction. State v. Medford, 489 So. 2d 957, 1986 La. App. LEXIS 6877 (May 12, 1986).

Specific intent to kill or inflict great bodily harm could be inferred from the fact that defendant overturned a table and fired two shots at the victim from close range after the victim had taken refuge under the table and begged the defendant several times not to shoot, and the appellate court affirmed defendant’s conviction and sentence for second-degree murder. State v. Braggs, 487 So. 2d 488, 1986 La. App. LEXIS 6286 (Mar. 5, 1986).

Defendant who sat in a car while his co-defendant shot a victim was not proved to have possessed specific intent to commit attempted second-degree murder where there was no evidence that the defendant had specifically intended the death of the victim as required under La. Rev. Stat. Ann. § 14:10(1). State v. McCue, 484 So. 2d 889, 1986 La. App. LEXIS 6190 (Feb. 25, 1986).

Circumstances of the crime including the physical wreckage of the room in which the attack on the victim by defendant took place and the sheer brutality of the attack implied that defendant must have adverted to, and actively desired, the prescribed criminal consequences; the trial court’s finding that defendant did not have specific intent to kill the victim was clearly contrary to the law and the evidence. State v. Cushman, 481 So. 2d 1376, 1986 La. App. LEXIS 5924 (Jan. 13, 1986), writ of certiorari denied by 486 So. 2d 748, 1986 La. LEXIS 6191 (La. 1986).

Defendant’s conviction for second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1 was reversed where the State failed to prove beyond a reasonable doubt that defendant had the specific intent under La. Rev. Stat. Ann. § 14:10(1) to kill or inflict great bodily harm. State v. Rosiere, 476 So. 2d 816, 1985 La. App. LEXIS 10164 (Aug. 23, 1985), reversed by 488 So. 2d 965, 1986 La. LEXIS 6445 (La. 1986).

Specific intent could be inferred, pursuant to La. Rev. Stat. Ann. § 14:10, from the fact that defendant shot his victim in the head twice at close range. State v. Ford, 467 So. 2d 1243, 1985 La. App. LEXIS 8580 (Apr. 3, 1985), writ of certiorari denied by 474 So. 2d 1302, 1985 La. LEXIS 9315 (La. 1985).

Under La. Rev. Stat. Ann. § 14:10, a criminal defendant was shown to have acted with specific intent where the defendant shot the victim in the back while he was 20 to 25 feet away after the defendant had initiated an argument with the victim. State v. Hardeman, 467 So. 2d 1163, 1985 La. App. LEXIS 8559 (Apr. 3, 1985).

A jury was entitled to discredit defendant’s claim of intoxication under La. Rev. Stat. Ann. §§ 14:10 and 14:15, and to convict defendant of simple burglary under La. Rev. Stat. Ann. § 14:62 and theft under La. Rev. Stat. Ann. § 14:67, where the state’s witnesses testified that defendant’s actions in trying to remove a child’s car seat and throwing a tool box over a fence were inconsistent with being drunk. State v. Rogers, 464 So. 2d 955, 1985 La. App. LEXIS 8257 (Feb. 12, 1985).

Evidence of specific intent was sufficient under La. Rev. Stat. Ann. § 14:10 where defendant admitted he had come to the premises and broken in with the hope of finding money or drugs. State v. Williams, 463 So. 2d 102, 1985 La. App. LEXIS 8115 (Jan. 30, 1985).

In defendant’s trial for purse snatching, the evidence was sufficient for the jury to infer defendant’s specific intent permanently to deprive his victim of something of value, where defendant grabbed his victim’s purse as the victim was exiting her car, and where defendant admitted that when he was arrested, he was in possession of the victim’s husband’s credit card. State v. Johnson, 461 So. 2d 1273, 1984 La. App. LEXIS 10415 (Dec. 28, 1984).

Defendant had the specific intent required by La. Rev. Stat. Ann. § 14:10(1) to commit armed robbery, where defendant freely entered the washateria with his accomplices, where defendant did not attempt to dissuade his accomplices when one of them threatened two customers with a gun, where defendant acted as a lookout, where defendant walked out of the washateria before an accomplice killed the customers, and where defendant received some of the stolen money. State v. Sterling, 462 So. 2d 290, 1984 La. App. LEXIS 10421 (Dec. 28, 1984), writ of certiorari denied by 466 So. 2d 466, 1985 La. LEXIS 8420 (La. 1985).

State submitted sufficient evidence of defendant’s specific intent to murder her husband where it could be strongly inferred from the circumstances and nature of the killing that she intended to kill or inflict great bodily harm on the victim; the victim was shot twice, in the chest and the thigh, defendant told a friend that she shot him, and her friend testified that he and defendant devised a plan to explain the victim’s absence. State v. Ring, 461 So. 2d 1162, 1984 La. App. LEXIS 10148 (Dec. 12, 1984), writ of certiorari denied by 465 So. 2d 732, 1985 La. LEXIS 8317 (La. 1985).

Defendant’s use of a gun to hijack a car proved his specific intent to permanently deprive the owner, an element of theft La. Rev. Stat. Ann. § 14:67 and therefore of armed robbery under § 14:64, even though the car was subsequently recovered; intent to deprive was inferable under former La. Rev. Stat. Ann. § 15:445 (now La. Code Evid. Ann. art. 404). State v. Eason, 460 So. 2d 1139, 1984 La. App. LEXIS 10083 (Dec. 5, 1984), writ of certiorari denied by 463 So. 2d 1317, 1985 La. LEXIS 8056 (La. 1985).

Where a defendant shot and killed his girlfriend while they were traveling in a car, a reasonable trier of fact could find, pursuant to La. Rev. Stat. Ann. § 14:10(1), that defendant had the specific intent to kill or inflict great bodily harm upon the victim. State v. Chelette, 453 So. 2d 1282, 1984 La. App. LEXIS 9373 (Aug. 10, 1984), review denied by 458 So. 2d 127, 1984 La. LEXIS 9899 (La. 1984).

Evidence that defendant held a gun to his victim’s head and told the victim he was being robbed was sufficient to establish specific intent to commit armed robbery even though defendant used a gun he knew was inoperable. State v. Sterling, 453 So. 2d 625, 1984 La. App. LEXIS 9231 (June 26, 1984).

While coercion, or threats by defendant’s accomplice might have affected defendant’s motivation for killing, i.e., to survive, this factor had no bearing on whether defendant had specific intent as required by the first-degree murder statute, La. Rev. Stat. Ann. § 14:30; the trial judge’s instruction to the effect that the defense of coercion was not available to one charged with murder was a correct statement of the law, La. Rev. Stat. Ann. § 14:18(6). State v. Glass, 455 So. 2d 659, 1984 La. LEXIS 8993 (May 14, 1984), writ of certiorari denied by 471 U.S. 1080, 105 S. Ct. 2159, 85 L. Ed. 2d 514, 1985 U.S. LEXIS 1731 (1985).

Trial court properly refused defendant’s requests to exhibit defendant’s accomplice as physical evidence and to produce mug shots of the accomplice for the purpose of showing the jury what the accomplice looked like; the trial judge correctly understood that the purpose of exhibiting the accomplice was to support defendant’s coercion argument, but because coercion was not a defense to murder, and because defendant’s argument that coercion justified the two murders of which he was accused would not have affected the determination of whether defendant had the requisite specific intent, such evidence was not relevant in the guilt phase of the first-degree murder file. State v. Glass, 455 So. 2d 659, 1984 La. LEXIS 8993 (May 14, 1984), writ of certiorari denied by 471 U.S. 1080, 105 S. Ct. 2159, 85 L. Ed. 2d 514, 1985 U.S. LEXIS 1731 (1985).

Defendant’s level of intoxication did not vitiate his specific intent to kill the victim where the defendant decided to se the fire to prevent the victim from reporting the assault to the police and he drove to a secluded area before setting the fire; the defendant methodically set the fire so that the gas tank would likely explode and where he could get away before it did so. State v. Reed, 448 So. 2d 794, 1984 La. App. LEXIS 8453 (Mar. 26, 1984), review denied by 452 So. 2d 696, 1984 La. LEXIS 9360 (La. 1984).

Evidence that defendant entered a dwelling in the dead of night, through surreptitious means, and without authorization and fled the scene upon detection was sufficient to show that he had specific intent under La. Rev. Stat. Ann. § 14:10 to commit a felony in the dwelling and to exclude every reasonable hypothesis of innocence for the offense of simple burglary in violation of La. Rev. Stat. Ann. § 14:62.2. State v. Lawson, 446 So. 2d 494, 1984 La. App. LEXIS 8167 (Feb. 9, 1984).

Defendant, who waited for two companions in a car while the companions robbed a store and who was found carrying money stolen from the store, was properly tried as a principal for the armed robbery of a convenience store; evidence was sufficient to support a finding that defendant specifically intended to deprive the victim of the money. State v. Antoine, 444 So. 2d 334, 1983 La. App. LEXIS 9999 (Dec. 22, 1983).

Specific intent is defined under La. Rev. Stat. Ann. § 14:10(1) as that state of mine that exists when the circumstances indicate that the offender actively desired the prescribed criminal consequences to follow his act or failure to act. State v. Fredenburg, 441 So. 2d 443, 1983 La. App. LEXIS 9763 (Nov. 29, 1983).

Where defendant entered a school and was in the act of misappropriating the speakers to his own use when he was thwarted by the security guard, there was sufficient evidence that defendant had the requisite intent to commit a theft, and thus, that defendant committed a burglary. State v. Johnson, 442 So. 2d 719, 1983 La. App. LEXIS 9661 (Nov. 22, 1983).

Defendant’s conviction for attempt second-degree murder was affirmed; the required specific intent to kill could be inferred from the fact that defendant shot the victim in the back. State v. Buchanan, 439 So. 2d 576, 1983 La. App. LEXIS 9434 (Oct. 11, 1983).

Defendant’s specific intent to commit the offense of purse snatching could be inferred from defendant’s actions of slowly driving up to his victim from behind, with his car lights off, and speeding away after snatching the victim’s purse. State v. Woods, 435 So. 2d 1137, 1983 La. App. LEXIS 8813 (June 28, 1983).

Although the testimony indicated that a second-degree murder defendant had been drinking for a long period of time; where there was no testimony as to the exact amount of beer he had consumed and evidence that defendant had nothing to drink for at least three and one-half hours prior to a fatal shooting and had eaten a large breakfast during this period, there was insufficient evidence that intoxication negated the specific intent required for a second-degree murder conviction. State v. Massey, 436 So. 2d 522, 1983 La. LEXIS 11188 (June 27, 1983).

Evidence was sufficient to convict defendant of attempted second-degree murder because there was testimony that defendant knew the difference between right and wrong and had the specific intent under La. Rev. Stat. Ann. § 14:10(1) to kill the victim as his actions were purposeful. State v. Hill, 431 So. 2d 871, 1983 La. App. LEXIS 8443 (May 3, 1983), writ of certiorari denied by 439 So. 2d 1073, 1983 La. LEXIS 11662 (La. 1983).

Defendant’s conviction of attempted simple burglary of an inhabited dwelling, La. Rev. Stat. Ann. §§ 14:27 and 14:62.2, was reversed and set aside when the evidence introduced by the State failed to prove the necessary element of intent to commit a felony or theft, and one could have reasonably believed that defendant went to the apartment without criminal intent. State v. Ricks, 428 So. 2d 794, 1983 La. LEXIS 9918 (Feb. 23, 1983).

Pursuant to La. Rev. Stat. Ann. § 14:10, defendant was properly convicted for felony theft because a rational jury could have concluded that defendant intended to permanently deprive the victim of the used auto parts, as defendant loaded the parts into his car, at night, had never conducted business with the victim before, and the items were located in a somewhat protected area. State v. Sloan, 426 So. 2d 368, 1983 La. App. LEXIS 7661 (Jan. 17, 1983.), writ of certiorari denied by 433 So. 2d 166, 1983 La. LEXIS 10628 (La. 1983).

Although another participant in an armed robbery killed a security guard, the jury could infer that defendant had the specific intent necessary to be guilty of first-degree murder because of his significant involvement in the planning and execution of the robbery. State v. Holmes, 388 So. 2d 722, 1980 La. LEXIS 8493 (Sept. 3, 1980).

Where the State failed to prove defendant’s specific intent to enter a building in order to burgle the property, a conviction for attempted simple burglary in violation of La. Rev. Stat. Ann. § 14:62 was dismissed, as such intent was an essential element of the crime. State v. Marcello, 385 So. 2d 244, 1980 La. LEXIS 7854 (June 23, 1980).

Under La. Rev. Stat. Ann. § 14:98, a defendant could not be guilty of the crime of driving while intoxicated, second offense, because he had not yet been convicted for driving while intoxicated, and neither specific nor general criminal intent to commit the crime of driving while intoxicated, second offense, could be inferred from driving while intoxicated, when he had never before been convicted for the offense of driving while intoxicated, a necessary allegation of indictment and proof of the crime of driving while intoxicated, second offense. State v. Neal, 347 So. 2d 1139, 1977 La. LEXIS 6274 (July 1, 1977).

Defendant’s mere possession of 21 marijuana cigarettes and a small plastic bag containing seeds and stems was not “some evidence” of possession of marijuana with intent to distribute pursuant to La. Rev. Stat. Ann. § 40:966(A) and defendant’s motion for a directed verdict should have been granted. State v. House, 325 So. 2d 222, 1975 La. LEXIS 4198 (Dec. 8, 1975).

Where an insured’s business truck was damaged when an employee of the insured used the truck while intoxicated for his personal business, the damage caused by the employee was not covered under a comprehensive policy issued by the insurer; evidence established that the employee had not intended to permanently deprive the insured of the truck. Ducote v. United States Fidelity & Guaranty Co., 241 LA. 677, 130 So. 2d 649, 1961 La. LEXIS 585 (May 29, 1961).

• Jury Instructions

•• Particular Instructions

••• General Overview. — Jury instruction in defendant’s murder trial should not have suggested that specific intent was to be inferred from the homicide itself, but the charge did no harm in the circumstances of the case; it had been shown beyond a reasonable doubt that defendant beat his victim with his fists so that she died, and the intent to commit great bodily harm was inescapable. State v. Davis, 411 So. 2d 2, 1982 La. LEXIS 10298 (Mar. 1, 1982).

•• Requests to Charge. — Where the evidence was overwhelming that defendant fired voluntarily, deliberately and intentionally, even if the argument is accepted that she panicked and intended only to ‘scare’ the crowd away, consequences of scaring the crowd were ‘intended’ by defendant; because the victim died as a result of the fatal shot which the defendant voluntarily fired, the homicide was an intended consequence of her conduct, and defendant was properly convicted of manslaughter and was properly denied her requested charge of negligent homicide. State v. Vergo, 594 So. 2d 1361, 1992 La. App. LEXIS 41 (Jan. 22, 1992).

• Sentencing

•• Guidelines

••• Adjustments & Enhancements

•••• Criminal History

••••• General Overview. — Because the evidence was not sufficient for a jury to have found that a defendant had the specific intent, as defined in La. Rev. Stat. Ann. § 14:10(1), to influence a police officer’s conduct, his conviction for public intimidation under La. Rev. Stat. Ann. § 14:122 was reversed, and, because his sentence under La. Rev. Stat. Ann. § 15:529.1 as a habitual offender was based in part on that conviction, that sentence was also reversed. State v. Love, 602 So. 2d 1014, 1992 La. App. LEXIS 1527 (May 20, 1992).

••••• Prior Felonies. — The state can prove possession of a firearm by a convicted felon by either actual or constructive possession where constructive possession of a firearm is demonstrated when the state shows the firearm was subject to defendant’s dominion and control, and the dominion and control over a weapon may be temporary in nature and shared; section 14:95.1 requires only general criminal intent, meaning, the circumstances indicate that the accused “in the ordinary course of human experience, must have adverted to the prescribed criminal consequences as reasonably certain to result from his act or failure to act,” pursuant to La. Rev. Stat. Ann. § 14:10(2). State v. Anderson, 842 So. 2d 1222, 2003 La. App. LEXIS 1040 (Apr. 9, 2003).

•• Imposition

••• Factors. — All the elements of the felony of aggravated burglary in violation of La. Rev. Stat. Ann. § 14:60, including requisite intent as required by La. Rev. Stat. Ann. § 14:10, were shown where defendant admitted to entering two apartments without authorization and the evidence revealed that he kicked in the first door in order to beat his ex-girlfriend, armed himself with a knife, and forced himself into a neighbor’s apartment where he beat her and held rescuers at bay; the sentence imposed of 10 years of hard labor was not unconstitutionally excessive as prohibited by La. Const. art. I, § 20, given defendant’s past criminal history and the fact that the sentence was well within the maximum of 30 years’ hard labor as provided by La. Rev. Stat. Ann. § 14:10. State v. Pierre, 733 So. 2d 674, 1999 La. App. LEXIS 1071 (Apr. 14, 1999).

• Postconviction Proceedings

•• General Overview. — Defendant was convicted of attempted first-degree murder upon sufficient evidence and defendant’s motion for a post-verdict judgment of acquittal was properly denied under La. Rev. Stat. Ann. §§ 14:10(1), 14:24, 14:27(A), 14:30(A)(3), and 15:438 and La. Code Crim. Proc. Ann. arts. 804(A) and 821 because the State provided the jury with sufficient evidence of defendant’s specific intent to kill that negated every possible hypothesis of innocence of defendant. State v. Mitchell, 772 So. 2d 78, 2000 La. LEXIS 2739 (Oct. 17, 2000).

Defendant’s motion for a post-verdict judgment of acquittal in a prosecution for second-degree murder was properly denied under La. Const. art. V, § 10(B), La. Code Crim. Proc. Ann. art. 821, and La. Rev. Stat. Ann. §§ 14:10 and 14:30.1 because the evidence was sufficient where a witness consistently stated that she was able to observe the shooting at issue from her position. State v. Brown, 768 So. 2d 670, 2000 La. App. LEXIS 2182 (Sept. 27, 2000).

In defendant’s trial for attempted second-degree murder when he slashed his jailer’s face, the denial of his motion for acquittal under La. Code Crim. Proc. Ann. art. 778 was not an abuse of discretion because defendant had the requisite specific intent under La. Rev. Stat. Ann. § 14:10(1) as the depth and length of the victim’s wound showed that defendant’s actions were well-aimed and purposeful. State v. Hill, 431 So. 2d 871, 1983 La. App. LEXIS 8443 (May 3, 1983), writ of certiorari denied by 439 So. 2d 1073, 1983 La. LEXIS 11662 (La. 1983).

•• Motions for New Trial. — It was not error to deny defendant’s motion for a new trial and his motion for a post-judgment verdict of acquittal where the evidence viewed in the light most favorable to the prosecution established all of the elements of second-degree murder under La. Rev. Stat. Ann. § 14:30.1, including the requisite specific intent as defined in La. Rev. Stat. Ann. § 14:10, and a rational trier of fact could have found defendant guilty of second-degree murder beyond a reasonable doubt. State v. Savage, 575 So. 2d 478, 1991 La. App. LEXIS 220 (Feb. 6, 1991), writ of certiorari denied by 586 So. 2d 556, 1991 La. LEXIS 2787 (La. 1991).

• Appeals

•• Standards of Review

••• Substantial Evidence

•••• General Overview. — There was sufficient evidence to support a conviction for second-degree murder where two witnesses and an accomplice testified that defendant ran away from the scene of an attempted robbery after shooting a victim in the head at close range; the jury was free to reject defendant’s testimony that the partially disabled victim was the aggressor, and the fact that a gun was fired at close range was sufficient to establish a specific intent to commit the crime. State v. Walker, 870 So. 2d 442, 2004 La. App. LEXIS 834 (Apr. 7, 2004).

Sufficient evidence existed to convict defendant of murder where two witnesses identified defendant as the shooter, and one of the witnesses saw defendant stand over the victim and fire shots. State v. Harris, 859 So. 2d 690, 2003 La. App. LEXIS 1707 (May 28, 2003), writ of certiorari denied by La. 2003-1977, 862 So. 2d 982, 2004 La. LEXIS 63 (La. Jan. 9, 2004).

Where the evidence demonstrated that defendant threw hot grease on a co-worker during an argument about a work assignment, there was sufficient evidence to support a conviction for second-degree battery because defendant intended to inflict serious bodily harm. State v. Harris, 842 So. 2d 432, 2003 La. App. LEXIS 649 (Mar. 5, 2003).

Evidence that defendant declared his intention to shoot somebody, aimed a rifle at the victim, and laughed after shooting was sufficient to establish his specific intent to commit second-degree murder. State v. Perow, 616 So. 2d 1336, 1993 La. App. LEXIS 1230 (Mar. 31, 1993), writ of certiorari denied by 623 So. 2d 1303, 1993 La. LEXIS 2380 (La. 1993).

EVIDENCE

• Inferences & Presumptions

•• Inferences. — La. Rev. Stat. Ann. § 14:10(1) defines specific intent as that state of mind which exists when the circumstances indicate that the offender actively desired the prescribed criminal consequences to follow his act or failure to act; specific intent need not be proven as fact, but may be inferred from the circumstances and actions of the defendant; specific intent to distribute may be established by proving circumstances surrounding defendant’s possession which give rise to a reasonable inference of intent to distribute. State v. Hebert, 787 So. 2d 1041, 2001 La. App. LEXIS 1221 (Apr. 11, 2001), writ denied by La. 2001-1804, 811 So. 2d 905, 2002 La. LEXIS 848 (La. Mar. 15, 2002).

Under La. Rev. Stat. Ann. § 14:10(1), specific criminal intent is defined as that state of mind which exists when the circumstances indicate that the offender actively desired the prescribed criminal consequences to follow his act or failure to act; specific intent need not be proven as a fact, but may be inferred from the defendant’s actions and the circumstances of the transaction; deliberately pointing and firing a deadly weapon at close range are circumstances which will support a finding of specific intent to kill. State v. Broaden, 2000 La. LEXIS 3614 (Feb. 21, 2000).

Jury instruction in defendant’s murder trial should not have suggested that specific intent was to be inferred from the homicide itself, but the charge did no harm in the circumstances of the case; it had been shown beyond a reasonable doubt that defendant beat his victim with his fists so that she died, and the intent to commit great bodily harm was inescapable. State v. Davis, 411 So. 2d 2, 1982 La. LEXIS 10298 (Mar. 1, 1982).

• Procedural Considerations

•• Circumstantial & Direct Evidence. — In a criminal prosecution for second-degree murder, defendant was properly convicted upon evidence that he stabbed and cut the victim 50 times; based on the circumstantial evidence, the jury could conclude that defendant had the requisite specific intent to kill or to inflict great bodily harm. State v. Sales, 867 So. 2d 849, 2004 La. App. LEXIS 403 (Mar. 3, 2004), writ denied by La. 2004-1305, 899 So. 2d 569, 2005 La. LEXIS 1288 (La. Apr. 22, 2005).

Where defendant shot the victim to death following an altercation outside a fast food restaurant, the evidence was sufficient to support his conviction for second-degree murder; the jury could infer defendant’s specific intent to kill from his act of pointing a gun and firing at the victim. State v. Emanuel-Dunn, 868 So. 2d 75, 2003 La. App. LEXIS 3068 (Nov. 7, 2003), writ denied by La. 2004-0339, 876 So. 2d 829, 2004 La. LEXIS 2207 (La. June 25, 2004).

Specific criminal intent under La. Rev. Stat. Ann. § 14:10(1) need not be proven as fact but may be inferred from the circumstances of the case and actions of a defendant. State v. Jones, 855 So. 2d 408, 2003 La. App. LEXIS 2426 (Sept. 10, 2003), writ denied by La. 2004-0409, 889 So. 2d 262, 2005 La. LEXIS 216 (La. Jan. 14, 2005).

Where defendant possessed a firearm, had a previous felony drug conviction within the previous 10 years, and general intent, as inferred from the circumstances and determined by the trier of fact, to commit the offense, beyond a reasonable doubt, defendant’s conviction was affirmed. State v. Washington, 705 So. 2d 254, 1997 La. App. LEXIS 2844 (Dec. 10, 1997), writ denied by La. 98-0148, 718 So. 2d 430, 1998 La. LEXIS 1434 (La. May 8, 1998).

Where defendant possessed a firearm, had a previous felony drug conviction within the previous 10 years, and general intent, as inferred from the circumstances under La. Rev. Stat. Ann. § 15:445 and determined by the trier of fact, to commit the offense under La. Rev. Stat. Ann. §§ 14:95.1, 14:10(2) beyond a reasonable doubt, defendant’s conviction was affirmed. State v. Washington, 705 So. 2d 254, 1997 La. App. LEXIS 2844 (Dec. 10, 1997), writ denied by La. 98-0148, 718 So. 2d 430, 1998 La. LEXIS 1434 (La. May 8, 1998).

Sufficient evidence existed to support defendant’s conviction of attempted first-degree murder; evidence that defendant fired four shots at a police officer was sufficient circumstantial evidence of his specific intent to kill the officer or to inflict great bodily harm. State v. Chairs, 466 So. 2d 642, 1985 La. App. LEXIS 8470 (Mar. 11, 1985).

State submitted sufficient evidence of defendant’s specific intent to murder her husband where it could be strongly inferred from the circumstances and nature of the killing that she intended to kill or inflict great bodily harm on the victim; the victim was shot twice, in the chest and the thigh, defendant told a friend that she shot him, and her friend testified that he and defendant devised a plan to explain the victim’s absence. State v. Ring, 461 So. 2d 1162, 1984 La. App. LEXIS 10148 (Dec. 12, 1984), writ of certiorari denied by 465 So. 2d 732, 1985 La. LEXIS 8317 (La. 1985).

•• Weight & Sufficiency. — Although the evidence was insufficient to convict defendant of attempted second-degree murder, the evidence produced by the State that defendant and the other individual entered the victim’s residence armed with handguns and that a gunshot was fired striking the victim was sufficient to prove that defendant had the requisite general intent and was guilty as a principal to the aggravated battery of the victim. State v. Herron, 879 So. 2d 778, 2004 La. App. LEXIS 1257 (May 14, 2004).

Where defendant testified that he removed the belt he was wearing during a fight, put it around the victim’s neck, remarked “Goddamn, when he’s gonna die?” and strangled the victim, killing him, the evidence was sufficient to support his conviction for second-degree murder; the State proved beyond a reasonable doubt that defendant had the specific intent to kill the victim. State v. Stein, 874 So. 2d 279, 2004 La. App. LEXIS 1069 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1345, 885 So. 2d 1122, 2004 La. LEXIS 3334 (La. Nov. 8, 2004).

Evidence was sufficient to have supported a conviction for specific intent murder, where, although defendant had mental health problems, nothing led defendant’s expert to believe defendant was in a drug-induced stupor when he made statements to police and she did not feel that defendant was incapable of understanding the difference between right and wrong. State v. Jackson, 880 So. 2d 841, 2004 La. App. LEXIS 1071 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1399, 885 So. 2d 1118, 2004 La. LEXIS 3337 (La. Nov. 8, 2004).

Evidence was sufficient to have supported a conviction for specific intent murder, where defendant stated co-defendant enlisted him to kill the assault victim in exchange for a share of that victim’s cocaine, and by his own account, defendant went to the apartments with the intention of carrying out that act; he admitted to police that he fired 10 shots at the murder victim despite the fact that that victim was running away from him. State v. Jackson, 880 So. 2d 841, 2004 La. App. LEXIS 1071 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1399, 885 So. 2d 1118, 2004 La. LEXIS 3337 (La. Nov. 8, 2004).

Where defendant drove his van onto a curb, struck a juvenile, and dragged his body for 157 feet before the juvenile fell free from the van, the evidence was sufficient to establish the criminal intent to convict him for aggravated battery, and defendant’s purposeful actions refuted his claim that he was only trying to scare the juvenile. State v. McGee, 862 So. 2d 452, 2003 La. App. LEXIS 3343 (Dec. 10, 2003).

Defendant’s argument that defendant only had the specific intent to distribute “counterfeit” cocaine, was to no avail, where the packages contained mostly common adulterating agents, with only traces of cocaine, defendant told the undercover agent the cocaine was “good,” and two of the packages were wrapped in rubber latex material to defeat drug-sniffing dogs; thus, the jury could properly infer defendant had the specific intent to sell cocaine. State v. Smith, 864 So. 2d 679, 2003 La. App. LEXIS 3372 (Dec. 9, 2003).

The state can prove possession of a firearm by a convicted felon by either actual or constructive possession where constructive possession of a firearm is demonstrated when the state shows the firearm was subject to defendant’s dominion and control, and the dominion and control over a weapon may be temporary in nature and shared; section 14:95.1 requires only general criminal intent, meaning, the circumstances indicate that the accused “in the ordinary course of human experience, must have adverted to the prescribed criminal consequences as reasonably certain to result from his act or failure to act,” pursuant to La. Rev. Stat. Ann. § 14:10(2). State v. Anderson, 842 So. 2d 1222, 2003 La. App. LEXIS 1040 (Apr. 9, 2003).

Where the evidence demonstrated that defendant threw hot grease on a co-worker during an argument about a work assignment, there was sufficient evidence to support a conviction for second-degree battery because defendant intended to inflict serious bodily harm. State v. Harris, 842 So. 2d 432, 2003 La. App. LEXIS 649 (Mar. 5, 2003).

Where an eyewitness observed defendant and another man act suspiciously inside of a store, remove items from the store, and place the items in the back of a vehicle, there was sufficient evidence presented to support a conviction for theft of goods over $500.00; the evidence also showed that defendant had the specific intent to commit the crime, and he was not just an unsuspecting accomplice. State v. Green, 839 So. 2d 286, 2003 La. App. LEXIS 85 (Jan. 28, 2003), writ denied by La. 2003-0848, 857 So. 2d 474, 2003 La. LEXIS 3180 (La. Oct. 31, 2003).

Defendant’s act of shooting the victim at close range clearly was sufficient to support defendant’s conviction for attempted manslaughter. State v. Collins, 826 So. 2d 598, 2002 La. App. LEXIS 2661 (Aug. 21, 2002), writ denied by La. 2002-2490, 847 So. 2d 1254, 2003 La. LEXIS 2147 (La. June 27, 2003).

Defendant’s act of pointing a gun at the victim’s head while firing it was evidence from which a reasonable person could have concluded that defendant had a specific intent to kill the victim under La. Rev. Stat. Ann. § 14:10(1); therefore, sufficient evidence existed to convict defendant of second-degree murder under La. Rev. Stat. Ann. § 14:30.1. State v. Wisely, 780 So. 2d 1230, 2001 La. App. LEXIS 333 (Feb. 28, 2001).

Evidence provided a rational basis for a trier of fact to find, beyond a reasonable doubt, that defendant was the person who killed one man where he had the specific intent, as required by La. Rev. Stat. Ann. § 14:10(1), to kill more than one person because guns were fired only a short distance from where a group of people were standing, bullets and spent casings were found all over the area where the people were standing, a witness identified defendant as one of the assailants, defendant claimed ownership of a car that roughly matched the description of a car driven by the assailants, defendant gave conflicting reports concerning the theft of the car, and a bullet matching the shells at the scene was found in the car; therefore, defendant’s conviction for first-degree murder under La. Rev. Stat. Ann. § 14:30(3) was supported by sufficient evidence. State v. Davis, 727 So. 2d 453, 1998 La. App. LEXIS 3809 (Dec. 16, 1998).

Evidence that defendant declared his intention to shoot somebody, aimed a rifle at the victim, and laughed after shooting was sufficient to establish his specific intent to commit second-degree murder. State v. Perow, 616 So. 2d 1336, 1993 La. App. LEXIS 1230 (Mar. 31, 1993), writ of certiorari denied by 623 So. 2d 1303, 1993 La. LEXIS 2380 (La. 1993).

Evidence that defendant entered a dwelling in the dead of night, through surreptitious means, and without authorization and fled the scene upon detection was sufficient to show that he had specific intent under La. Rev. Stat. Ann. § 14:10 to commit a felony in the dwelling and to exclude every reasonable hypothesis of innocence for the offense of simple burglary in violation of La. Rev. Stat. Ann. § 14:62.2. State v. Lawson, 446 So. 2d 494, 1984 La. App. LEXIS 8167 (Feb. 9, 1984).

• Relevance

•• Prior Acts, Crimes & Wrongs. — Liquor licensee’s conviction for allowing minor to visit place serving alcohol under former La. Rev. Stat. Ann. § 26:285 (now La. Rev. Stat. Ann. § 26:286) was affirmed; the juvenile court had jurisdiction under La. Const. 1921, art. VII, § 52 (now La. Child. Code art. 312) since the crime related to minors; the licensee’s prior civil license revocation did not render his criminal prosecution double jeopardy or former jeopardy under former La. Rev. Stat. Ann. § 15:279 (now La. Code Crim. Proc. Ann. art. 595); and the minor’s prior visits were admissible under former La. Rev. Stat. Ann. §§ 15:445, 15:446 (now La. Code Evid. Ann. art. 404) to show the licensee’s requisite intent. State v. Allen, 243 LA. 698, 146 So. 2d 407, 1962 La. LEXIS 556 (Nov. 5, 1962).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The Lafayette Parish School Board’s transportation of students residing outside of the jurisdictional boundaries of the parish or school board to Lafayette Parish private schools would constitute an ultra vires act and is unauthorized. The District Attorney of Lafayette Parish must determine if the requisite elements of La. R.S. 14:134(2) are present when reviewing any ultra vires actions of the parish school board. Opinion No. 05-0235. 2005 La. AG LEXIS 204.

TREATISES AND LAW REVIEWS

Louisiana Treatises. — 1-1 Louisiana Tort Law § 1.04 > Chapter 1 THE NATURE OF TORT LIABILITY IN LOUISIANA > § 1.04 The Intentional Tort.

1-2 Louisiana Tort Law § 2.01 > Chapter 2 INTENTIONAL TORTS AND DEFENSES > § 2.01 Introduction.

Louisiana Law Reviews. — Comment: The Insanity Defense: Should Louisiana Change the Rules? 44 La. L. Rev. 165 (September, 1983).

Article: Criminal Law. 44 La. L. Rev. 279 (November, 1983).

Note: The Intentional Act Exception to the Exclusivity of Workers’ Compensation. 44 La. L. Rev. 1507 (May, 1984).

Comment: The Louisiana Criminal Code and Criminal Intent: Distinguishing Between Specific and General Intent. 46 La. L. Rev. 1061 (May, 1986).

Article: Criminal Procedure. 47 La. L. Rev. 267 (November, 1986).

Note: A First Step Toward Resolution of the Physical Evidence Dilemma: State v. Green. 48 La. L. Rev. 1019 (March, 1988).

Article: Enforcing Environmental Standards Under State Law: The Louisiana Environmental Quality Act. 57 La. L. Rev. 497 (Winter, 1997).

Note: State v. Wingate: Fishing the Murky Waters of Louisiana’s Strict Liability Crimes. 57 La. L. Rev. 1415 (Summer, 1997).

Comment: The Mental Element Required for Accomplice Liability: A Topic Note. 59 La. L. Rev. 325 (Fall, 1998).

The Willfulness Requirement: A Chameleon in the Legal Arena. 60 La. L. Rev. 563 (Winter, 2000).

Developments in the Law 1981-1982: A Symposium: Criminal Law. 43 La. L. Rev. 361 (November, 1982).

Article: The Louisiana Criminal Code of 1942 — Doctrinal Provisions, Defenses, and Theories of Culpability. 52 La. L. Rev. 1083 (May, 1992).

Comment: Knowledge, Intent, System, and Motive: A Much Needed Return to the Requirement of Independent Relevance. 55 La. L. Rev. 179 (September, 1994).

Recent Development: Breland v. Schilling: The Intentional Act Exclusion Clause in the General Liability Policy — What Did You Intend? 65 Tul. L. Rev. 443 (December, 1990).

Article: The Mental Element of Louisiana Crimes: It Doesn’t Matter What You Think. 70 Tul. L. Rev. 855 (March, 1996).

Comment: Louisiana Workers’ Compensation Scheme: Substantially Certain to Result in An Unsafe Workplace. 50 Loy. L. Rev. 209 (Spring, 2004).

Casenote: State v. Sylvia: How Possession of Drug Paraphernalia Containing Invisible Trace Amounts of Drug Residue Secures a Louisiana Prosecutor’s Conviction for Possession of Narcotics. 50 Loy. L. Rev. 287 (Spring, 2004).

Unveiling the Cloak of Deception: Determining When Ignorance or Mistake Should Excuse Criminal Responsibility in Louisiana. 23 S.U. L. Rev. 213 (Spring, 1996).

§ 11. Criminal intent; how expressed.

The definitions of some crimes require a specific criminal intent, while in others no intent is required. Some crimes consist merely of criminal negligence that produces criminal consequences. However, in the absence of qualifying provisions, the terms “intent” and “intentional” have reference to “general criminal intent.”

CROSS REFERENCES

Municipal Law. — Criminal code > criminal intent; how expressed. New Orleans Code of Ordinance § 54-12.

Criminal law > criminal intent; how expressed. Baton Rouge Code of Ordinance § 13:11.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Homicide

••• Involuntary Manslaughter

•••• General Overview. — Since negligent homicide was a crime which required no intent and no intent, therefore, was required for one to be a principal to the crime; thus, the conviction of defendant as a principal for negligent homicide for the death of two persons due to his drag racing was affirmed. State v. Martin, 539 So. 2d 1235, 1989 La. LEXIS 633 (Mar. 13, 1989).

•• Miscellaneous Offenses

••• General Overview. — Trial court did not err in convicting defendant of intentional failure to support his minor child where the evidence showed that defendant was employed, was aware of the minor child, and the child was in need of support. State v. Jackson, 485 So. 2d 630, 1986 La. App. LEXIS 6343 (Mar. 12, 1986).

•• Property Crimes

••• Arson

•••• General Overview. — Intent required for a conviction of either aggravated or simple arson as defined by Louisiana Rev. Stat. Ann. §§ 14:51 and 14:52 is general criminal intent. State v. Simmons, 443 So. 2d 512, 1983 La. LEXIS 12547 (Apr. 4, 1983).

• Scienter

•• General Overview. — Pursuant to La. Rev. Stat. Ann. § 14:11, sexual battery, as defined in La. Rev. Stat. Ann. § 14:43.1, requires general criminal intent because the word “intentional” is included in the definition of that offense without a qualifying provision; the intent requirement in the definition of oral sexual battery under La. Rev. Stat. Ann. § 14:43.3 is identical to that contained in La. Rev. Stat. Ann. § 14:43.1 for sexual battery, and based on La. Rev. Stat. Ann. § 14:11, general criminal intent is required to commit oral sexual battery. State v. Williams, 738 So. 2d 640, 1999 La. App. LEXIS 1863 (June 1, 1999), writ denied by La. 1999-1984, 752 So. 2d 176, 2000 La. LEXIS 91 (La. Jan. 7, 2000).

•• General Intent. — In the absence of qualifying provisions, the term “intent” refers to “general criminal intent.” State v. Keyworth, 753 So. 2d 312, 1999 La. App. LEXIS 3663 (Dec. 22, 1999), writ denied by La. 2000-0592, 768 So. 2d 601, 2000 La. LEXIS 2607 (La. Sept. 22, 2000).

•• Negligence. — Since negligent homicide was a crime which required no intent and no intent, therefore, was required for one to be a principal to the crime; thus, the conviction of defendant as a principal for negligent homicide for the death of two persons due to his drag racing was affirmed. State v. Martin, 539 So. 2d 1235, 1989 La. LEXIS 633 (Mar. 13, 1989).

•• Specific Intent. — Defendant’s mere possession of 21 marijuana cigarettes and a small plastic bag containing seeds and stems was not “some evidence” of possession of marijuana with intent to distribute pursuant to La. Rev. Stat. Ann. § 40:966(a) and defendant’s motion for a directed verdict should have been granted. State v. House, 325 So. 2d 222, 1975 La. LEXIS 4198 (Dec. 8, 1975).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — No violation of unauthorized use of a movable statute when a wrecker removes an illegally parked car from an individual’s property. Opinion No. 84-408, La. Atty. Gen. Op. No. 1984-408; 1984 La. AG LEXIS 380.

The Lafayette Parish School Board’s transportation of students residing outside of the jurisdictional boundaries of the parish or school board to Lafayette Parish private schools would constitute an ultra vires act and is unauthorized. The District Attorney of Lafayette Parish must determine if the requisite elements of La. R.S. 14:134(2) are present when reviewing any ultra vires actions of the parish school board. Opinion No. 05-0235. 2005 La. AG LEXIS 204.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Law. 44 La. L. Rev. 279 (November, 1983).

Comment: The Louisiana Criminal Code and Criminal Intent: Distinguishing Between Specific and General Intent. 46 La. L. Rev. 1061 (May, 1986).

The Willfulness Requirement: A Chameleon in the Legal Arena. 60 La. L. Rev. 563 (Winter, 2000).

Developments in the Law 1981-1982: A Symposium: Criminal Law. 43 La. L. Rev. 361 (November, 1982).

Article: Theft in the Louisiana Criminal Code of 1942. 52 La. L. Rev. 1109 (May, 1992).

Article: The Mental Element of Louisiana Crimes: It Doesn’t Matter What You Think. 70 Tul. L. Rev. 855 (March, 1996).

Casenote: State v. Sylvia: How Possession of Drug Paraphernalia Containing Invisible Trace Amounts of Drug Residue Secures a Louisiana Prosecutor’s Conviction for Possession of Narcotics. 50 Loy. L. Rev. 287 (Spring, 2004).

Unveiling the Cloak of Deception: Determining When Ignorance or Mistake Should Excuse Criminal Responsibility in Louisiana. 23 S.U. L. Rev. 213 (Spring, 1996).


§ 12. Criminal negligence.

Criminal negligence exists when, although neither specific nor general criminal intent is present, there is such disregard of the interest of others that the offender’s conduct amounts to a gross deviation below the standard of care expected to be maintained by a reasonably careful man under like circumstances.

CROSS REFERENCES

Louisiana Law. — Criminal penalties for violation of the Louisiana Pollutant Discharge Elimination System, see La. R.S. 30:2076.2.

Municipal Law. — Criminal code > criminal negligence. New Orleans Code of Ordinance § 54-13.

Criminal law > criminal negligence. Baton Rouge Code of Ordinance § 13:12.
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CIVIL PROCEDURE

• Summary Judgment

•• General Overview. — Summary judgment in favor of an insurer in a claim dispute that arose from a gunshot wound to the insured would not stand on review because the language excluding insurance coverage for damages resulting from criminal acts was ambiguous and susceptible of differing interpretations, and the exclusion violated public policy when applied to non-intentional, criminally negligent behavior; to resolve the public policy violation, the insurance policy was construed to provide coverage for losses resulting from the criminally negligent acts, as such term was defined by La. Rev. Stat. Ann. § 14:12. Young v. Brown, 658 So. 2d 750, 1995 La. App. LEXIS 1801 (June 21, 1995), writ of certiorari denied by La. 95-1811, 662 So. 2d 1, 1995 La. LEXIS 2649 (La. Oct. 27, 1995).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• General Overview. — Because the crime of cruelty to juveniles was the predicate felony offense for the manslaughter charge and because the State was attempting to prove that defendant’s inactions or actions toward her child were either intentional or criminal negligence, a trial court was required to fully inform the jury of the elements of the predicate crime by defining the standard of criminal negligence as set forth in La. Rev. Stat. Ann. § 14:12. State v. Wade, 508 So. 2d 114, 1987 La. App. LEXIS 9449 (May 12, 1987).

••• Domestic Offenses

•••• General Overview. — There was sufficient evidence to support a conviction for attempted cruelty to the infirm where the evidence showed that defendant allowed a mother to lie on a couch filled with feces, urine, and pus for three months; even though the mother resisted efforts at medical treatment, defendant’s failure to intervene on the mother’s behalf amounted to criminal negligence. State v. Smith, 870 So. 2d 618, 2004 La. App. LEXIS 978 (Apr. 14, 2004).

•• Homicide

••• Involuntary Manslaughter

•••• General Overview. — Evidence of defendant’s smelling of alcohol, his high rate of speed while driving, and the death of the pedestrian that he hit supported the jury verdict convicting him of negligent homicide in violation of La. Rev. Stat. Ann. §§ 14:32, 12; hence, on appeal the conviction was affirmed. State v. Taylor, 585 So. 2d 655, 1991 La. App. LEXIS 2316 (Aug. 29, 1991), writ of certiorari denied by 590 So. 2d 78, 1991 La. LEXIS 3434 (La. 1991).

Unlike general or specific criminal intent, criminal negligence is essentially negative; rather than requiring defendant to intend some consequences of his actions, criminal negligence is found from defendant’s gross disregard for the consequences of his actions. State v. Rock, 571 So. 2d 908, 1990 La. App. LEXIS 2939 (Dec. 12, 1990), writ of certiorari denied by 577 So. 2d 49, 1991 La. LEXIS 958 (La. 1991).

••• Voluntary Manslaughter

•••• General Overview. — Where the evidence was overwhelming that defendant fired voluntarily, deliberately and intentionally, even if the argument is accepted that she panicked and intended only to “scare” the crowd away, consequences of scaring the crowd were “intended” by defendant; because the victim died as a result of the fatal shot which the defendant voluntarily fired, the homicide was an intended consequence of her conduct, and defendant was properly convicted of manslaughter and was properly denied her requested charge of negligent homicide. State v. Vergo, 594 So. 2d 1361, 1992 La. App. LEXIS 41 (Jan. 22, 1992).

•• Vehicular Crimes

••• Reckless Driving

•••• General Overview. — Evidence was insufficient to support defendant’s conviction for reckless driving under La. Rev. Stat. §§ 14:12 and 14:99 where: (1) a police officer thought that the speed limit in the area was 25 miles per hour and that defendant was exceeding that limit; (2) there were neither persons nor vehicles in the street; (3) people were in the area preparing for a festival; and (4) defendant did not almost run anyone over. State v. Lemoine, 403 So. 2d 1230, 1981 La. LEXIS 10160 (Sept. 8, 1981).

•• Weapons

••• Use

•••• General Overview. — Defendant’s shooting into a car in a residential neighborhood was clearly a gross deviation below the standard of care expected to be maintained by a reasonably careful person and constituted criminal negligence under La. Rev. Stat. Ann. § 14:12, and regardless of whether the occupant was in the car or had fled in a direction away from the car, the shooting of a weapon in a residential area where a stray bullet could have easily injured or killed a neighbor at the scene made it foreseeable that the defendant’s actions might have caused great bodily harm; therefore, there was sufficient evidence that the crime of illegal use of a weapon occurred. State v. Lee, 742 So. 2d 651, 1999 La. App. LEXIS 2352 (Aug. 18, 1999), writ denied by La. 1999-2730, 756 So. 2d 326, 2000 La. LEXIS 810 (La. Mar. 17, 2000).

• Scienter

•• Negligence. — Where defendant scalded an infant and the treating physician testified that defendant’s account of the incident was not consistent with the injuries, the evidence was sufficient to sustain a conviction for second-degree cruelty to a juvenile, either based on general intent as defined in La. Rev. Stat. Ann. § 14:10(2), or criminal negligence as defined in La. Rev. Stat. Ann. § 14:12. State v. Vance, 879 So. 2d 862, 2004 La. App. LEXIS 1846 (June 30, 2004), writ denied by La. 2006-1071, 941 So. 2d 34, 2006 La. LEXIS 3208 (La. Nov. 9, 2006).

Defendant’s shooting into a car in a residential neighborhood was clearly a gross deviation below the standard of care expected to be maintained by a reasonably careful person and constituted criminal negligence under La. Rev. Stat. Ann. § 14:12, and regardless of whether the occupant was in the car or had fled in a direction away from the car, the shooting of a weapon in a residential area where a stray bullet could have easily injured or killed a neighbor at the scene made it foreseeable that the defendant’s actions might have caused great bodily harm; therefore, there was sufficient evidence that the crime of illegal use of a weapon occurred. State v. Lee, 742 So. 2d 651, 1999 La. App. LEXIS 2352 (Aug. 18, 1999), writ denied by La. 1999-2730, 756 So. 2d 326, 2000 La. LEXIS 810 (La. Mar. 17, 2000).

Defendants possessed the requisite negative mental state of gross disregard for the consequences of their actions and for the interest of others to support a finding that they were criminally negligent under La. Rev. Stat. Ann. § 14:12 in driving at high speeds through town and in chasing another driving in a threatening manner. State v. Beason, 653 So. 2d 1274, 1995 La. App. LEXIS 824 (Apr. 7, 1995), writ of certiorari denied by La. 95-1388, 661 So. 2d 1359, 1995 La. LEXIS 2614 (La. Oct. 27, 1995).

Unlike general or specific criminal intent, criminal negligence is essentially negative; rather than requiring defendant to intend some consequences of his actions, criminal negligence is found from defendant’s gross disregard for the consequences of his actions. State v. Rock, 571 So. 2d 908, 1990 La. App. LEXIS 2939 (Dec. 12, 1990), writ of certiorari denied by 577 So. 2d 49, 1991 La. LEXIS 958 (La. 1991).

Term “negligently,” as used in La. Rev. Stat. Ann. § 32:58, is not preceded by the term “criminal” and does not define the same conduct as is defined in La. Rev. Stat. Ann. § 14:12 by the terms “criminal negligence” which § 14:12 defines as gross deviation below the standard as can be expected to be maintained by a reasonably careful man; the term “negligently” in La. Rev. Stat. Ann. § 32:58 means conduct which is a departure from that expected of a reasonable prudent man under like circumstances. State v. Skeetoe, 501 So. 2d 931, 1987 La. App. LEXIS 8517 (Jan. 21, 1987).

Criminal negligence calls for substantially more than the ordinary lack of care that may be the basis of tort liability, and furnishes a more explicit statement of that lack of care that has been variously characterized in criminal statutes as “gross negligence” and “recklessness.” State v. Brenner, 486 So. 2d 101, 1986 La. LEXIS 6032 (Mar. 31, 1986).

Where defendant crossed over the centerline of a highway and struck another vehicle, the court dismissed the charge of negligent injuring on the ground that there was no proof of criminal negligence because he was not driving erratically, and his blood alcohol level was negligible. State v. Crawford, 471 So. 2d 778, 1985 La. App. LEXIS 8626 (May 8, 1985).

Where evidence did not support that a son who supposedly arranged his mother’s murder was merely criminally negligent, the trial court did not err in not giving that requested instruction to the jury. State v. Johnson, 438 So. 2d 1091, 1983 La. LEXIS 11391 (Sept. 2, 1983), remanded by 215 F.3d 489, 2000 U.S. App. LEXIS 14207 (5th Cir. La. 2000).

Evidence was sufficient to find that defendant was criminally negligent and to convict him of negligent injuring, where defendant made a left turn into an intersection without yielding to an oncoming car as required by La. Rev. Stat. Ann. § 32:122, where the oncoming car collided with defendant’s car as it was turning, and where the occupants of the other car were injured. State v. Reynolds, 436 So. 2d 1275, 1983 La. App. LEXIS 8809 (June 28, 1983).

Defendant was criminally negligent, where he drove his car westbound in an eastbound lane of traffic, and where defendant failed to drive off the road when approached by an oncoming eastbound car. State v. Scheler, 243 LA. 443, 144 So. 2d 389, 1962 La. LEXIS 539 (June 29, 1962).

Evidence at trial that defendant was speeding on a wet road in an attempt to pass cars when he lost control of his car and swerved into the victim’s oncoming car was sufficient to sustain the conclusion that defendant’s criminal negligence caused the victim’s death. State v. Minor, 241 LA. 339, 129 So. 2d 10, 1961 La. LEXIS 568 (Apr. 24, 1961).

Defendant was not criminally negligent, as shown by evidence of skid marks 95 feet before impact and eyewitness testimony that the child did not attempt to cross the road until he was out of defendant’s line of vision, because driver’s vision was blocked by an oncoming car. State v. Harrell, 232 LA. 35, 93 So. 2d 684, 1957 La. LEXIS 1159 (Jan. 21, 1957), overruled by State v. Scheler, 243 LA. 443, 144 So. 2d 389, 1962 La. LEXIS 539 (1962), overruled by State v. Gatlin, 241 LA. 321, 129 So. 2d 4, 1961 La. LEXIS 567 (1961).

•• Recklessness. — Sufficient evidence existed for the jury to find beyond a reasonably doubt that defendant disregarded the interests of her son, that her conduct was a gross deviation below the standard of care that could reasonably be expected, and that defendant was criminally negligent under La. Rev. Stat. Ann. § 14:12; thus, the conviction was sustained. State v. Jackson, 733 So. 2d 657, 1999 La. App. LEXIS 786 (Mar. 30, 1999).

•• Specific Intent. — Where an insured’s business truck was damaged when an employee of the insured used the truck while intoxicated for his personal business, the damage caused by the employee was not covered under a comprehensive policy issued by the insurer; evidence established that the employee had not intended to permanently deprive the insured of the truck. Ducote v. United States Fidelity & Guaranty Co., 241 LA. 677, 130 So. 2d 649, 1961 La. LEXIS 585 (May 29, 1961).

• Jury Instructions

•• Particular Instructions

••• General Overview. — Because the crime of cruelty to juveniles was the predicate felony offense for the manslaughter charge and because the State was attempting to prove that defendant’s inactions or actions toward her child were either intentional or criminal negligence, a trial court was required to fully inform the jury of the elements of the predicate crime by defining the standard of criminal negligence as set forth in La. Rev. Stat. Ann. § 14:12. State v. Wade, 508 So. 2d 114, 1987 La. App. LEXIS 9449 (May 12, 1987).

••• Theory of Defense. — Where evidence did not support that a son who supposedly arranged his mother’s murder was merely criminally negligent, the trial court did not err in not giving that requested instruction to the jury. State v. Johnson, 438 So. 2d 1091, 1983 La. LEXIS 11391 (Sept. 2, 1983), remanded by 215 F.3d 489, 2000 U.S. App. LEXIS 14207 (5th Cir. La. 2000).

•• Requests to Charge. — Where the evidence was overwhelming that defendant fired voluntarily, deliberately and intentionally, even if the argument is accepted that she panicked and intended only to ‘scare’ the crowd away, consequences of scaring the crowd were ‘intended’ by defendant; because the victim died as a result of the fatal shot which the defendant voluntarily fired, the homicide was an intended consequence of her conduct, and defendant was properly convicted of manslaughter and was properly denied her requested charge of negligent homicide. State v. Vergo, 594 So. 2d 1361, 1992 La. App. LEXIS 41 (Jan. 22, 1992).

• Postconviction Proceedings

•• Motions for New Trial. — Statement by a trial judge that defendant’s negligent operation of his truck caused the decedent’s death did not indicate that the death was not caused by gross disregard of the rights of others pursuant to La. Rev. Stat. Ann. § 14:12; defendant’s motion for a new trial was properly denied. State v. Robinson, 223 LA. 595, 66 So. 2d 515, 1953 La. LEXIS 1338 (Feb. 16, 1953).

• Appeals

•• Standards of Review

••• Substantial Evidence

•••• General Overview. — There was sufficient evidence to support a conviction for attempted cruelty to the infirm where the evidence showed that defendant allowed a mother to lie on a couch filled with feces, urine, and pus for three months; even though the mother resisted efforts at medical treatment, defendant’s failure to intervene on the mother’s behalf amounted to criminal negligence. State v. Smith, 870 So. 2d 618, 2004 La. App. LEXIS 978 (Apr. 14, 2004).

Evidence that defendant’s car wove across a road for three to five miles and that he failed to stop despite efforts to attract his attention and to force him to stop made by a former sheriff who was riding in a car behind him was sufficient to support his negligent homicide conviction. State v. Calvin, 337 So. 2d 500, 1976 La. LEXIS 4393 (Sept. 13, 1976).

EVIDENCE

• Procedural Considerations

•• Weight & Sufficiency. — There was sufficient evidence to support a conviction for attempted cruelty to the infirm where the evidence showed that defendant allowed a mother to lie on a couch filled with feces, urine, and pus for three months; even though the mother resisted efforts at medical treatment, defendant’s failure to intervene on the mother’s behalf amounted to criminal negligence. State v. Smith, 870 So. 2d 618, 2004 La. App. LEXIS 978 (Apr. 14, 2004).

GOVERNMENTS

• Legislation

•• Interpretation. — Criminal negligence calls for substantially more than the ordinary lack of care that may be the basis of tort liability, and furnishes a more explicit statement of that lack of care that has been variously characterized in criminal statutes as “gross negligence” and “recklessness.” State v. Brenner, 486 So. 2d 101, 1986 La. LEXIS 6032 (Mar. 31, 1986).

INSURANCE LAW

• General Liability Insurance

•• Exclusions

••• General Overview. — Summary judgment in favor of an insurer in a claim dispute that arose from a gunshot wound to the insured would not stand on review because the language excluding insurance coverage for damages resulting from criminal acts was ambiguous and susceptible of differing interpretations, and the exclusion violated public policy when applied to non-intentional, criminally negligent behavior; to resolve the public policy violation, the insurance policy was construed to provide coverage for losses resulting from the criminally negligent acts, as such term was defined by La. Rev. Stat. Ann. § 14:12. Young v. Brown, 658 So. 2d 750, 1995 La. App. LEXIS 1801 (June 21, 1995), writ of certiorari denied by La. 95-1811, 662 So. 2d 1, 1995 La. LEXIS 2649 (La. Oct. 27, 1995).

TORTS

• Negligence

•• General Overview. — Term “negligently,” as used in La. Rev. Stat. Ann. § 32:58, is not preceded by the term “criminal” and does not define the same conduct as is defined in La. Rev. Stat. Ann. § 14:12 by the terms “criminal negligence” which § 14:12 defines as gross deviation below the standard as can be expected to be maintained by a reasonably careful man; the term “negligently” in La. Rev. Stat. Ann. § 32:58 means conduct which is a departure from that expected of a reasonable prudent man under like circumstances. State v. Skeetoe, 501 So. 2d 931, 1987 La. App. LEXIS 8517 (Jan. 21, 1987).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The effect of the amended R.S. 46:1805 is to broaden the scope of crimes for which victims may be remunerated by the Crime Victims Reparation Board. Intoxication related offenses should not be exempt from this provision. Opinion No. 84-685, La. Atty. Gen. Op. No. 1984-685; 1984 La. AG LEXIS 209.

The Crime Victim’s Reparation Board may compensate crimes involving vehicles where (1) the accident is intentional, (2) the accident is caused as a result of intoxication, or (3) the accident results from a hit and run incident. Criminal negligence involves neither specific nor general criminal intent, for this reason, the board may not compensate a victim of negligent homicide involving a vehicle. Opinion No. 94-213, La. Atty. Gen. Op. No. 1994-213; 1994 La. AG LEXIS 394.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: Punitive Damages in Maritime Personal Injuries: Dyer v. Merry Shipping Co. 43 La. L. Rev. 823 (January, 1983).

Comment: The Louisiana Criminal Code and Criminal Intent: Distinguishing Between Specific and General Intent. 46 La. L. Rev. 1061 (May, 1986).

Article: Criminal Procedure. 47 La. L. Rev. 267 (November, 1986).

Comment: Reflections on Willful, Wanton, Reckless, and Gross Negligence. 48 La. L. Rev. 1383 (July, 1988).

Comment: The Mental Element Required for Accomplice Liability: A Topic Note. 59 La. L. Rev. 325 (Fall, 1998).

Article: The Mental Element of Louisiana Crimes: It Doesn’t Matter What You Think. 70 Tul. L. Rev. 855 (March, 1996).

Comment: In the Doghouse or in the Jailhouse?: The Possibility of Criminal Prosecution of the Owners of Vicious Dogs in Louisiana. 49 Loy. L. Rev. 953 (Winter, 2003).

Casenote: State v. Sylvia: How Possession of Drug Paraphernalia Containing Invisible Trace Amounts of Drug Residue Secures a Louisiana Prosecutor’s Conviction for Possession of Narcotics. 50 Loy. L. Rev. 287 (Spring, 2004).

Unveiling the Cloak of Deception: Determining When Ignorance or Mistake Should Excuse Criminal Responsibility in Louisiana. 23 S.U. L. Rev. 213 (Spring, 1996).

SUBPART C. CULPABILITY.

§ 13. Infancy.

Those who have not reached the age of ten years are exempt from criminal responsibility. However, nothing in this article shall affect the jurisdiction of juvenile courts as established by the constitution and statutes of this state.

CROSS REFERENCES

Municipal Law. — Criminal law > infancy. Baton Rouge Code of Ordinance § 13:13.

JUDICIAL DECISIONS

INDEX

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Property Crimes

••• Larceny & Theft

•••• General Overview

• Defenses

•• Diminished Capacity

TORTS

• Intentional Torts

•• Assault & Battery

••• General Overview

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Property Crimes

••• Larceny & Theft

•••• General Overview. — There is no difference, for purposes of charging in a bill of information, between purse snatching and attempted purse snatching, as both are felonies and crimes of violence, pursuant to La. Rev. Stat. Ann. § 14:13. State v. Jason, 779 So. 2d 865, 2000 La. App. LEXIS 3002 (Dec. 6, 2000), writ denied by La. 2001-0037, 801 So. 2d 357, 2001 La. LEXIS 3047 (La. Nov. 9, 2001).

• Defenses

•• Diminished Capacity. — Where there was evidence that an adult defendant charged with first-degree murder had a mental age of eight years, defendant was not entitled to an instruction on the purpose of La. Rev. Stat. Ann. § 14:13, because that statute exempted persons from criminal responsibility based solely on chronological age. State v. Welcome, 458 So. 2d 1235, 1983 La. LEXIS 12548 (May 23, 1983), reinstated by 432 So. 2d 269, 458 So. 2d 1235, 1983 La. LEXIS 10523 (La. 1984), writ of certiorari denied by 470 U.S. 1088, 105 S. Ct. 1856, 85 L. Ed. 2d 152, 1985 U.S. LEXIS 1635, 53 U.S.L.W. 3687 (1985).

TORTS

• Intentional Torts

•• Assault & Battery

••• General Overview. — While the pupil who assaulted the employee was exempt from criminal responsibility because he was under 10 years of age, pursuant to La. Rev. Stat. § 14:13, civil liability attached to his tortious act under La. Civ. Code Ann. art. 2315. Lott v. St. Martin Parish Sch. Bd., 784 So. 2d 838, 2001 La. App. LEXIS 864 (May 2, 2001), writ denied by La. 2001-1564, 796 So. 2d 680, 2001 La. LEXIS 2763 (La. Sept. 14, 2001).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Presumptions and Burdens of Proof in Louisiana Property Law. 46 La. L. Rev. 225 (November, 1985).

Note: State v. Wingate: Fishing the Murky Waters of Louisiana’s Strict Liability Crimes. 57 La. L. Rev. 1415 (Summer, 1997).

Practitioner’s Note: Evidentiary Presumptions. 72 Tul. L. Rev. 1321 (March, 1998).

§ 14. Insanity.

If the circumstances indicate that because of a mental disease or mental defect the offender was incapable of distinguishing between right and wrong with reference to the conduct in question, the offender shall be exempt from criminal responsibility.

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 15:541.

Municipal Law. — Criminal code > insanity. New Orleans Code of Ordinance § 54-14.

Criminal law > insanity. Baton Rouge Code of Ordinance § 13:14.
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EVIDENCE

• Inferences & Presumptions

•• General Overview

•• Presumptions

••• General Overview

• Procedural Considerations

•• Judicial Intervention in Trials

••• Comments by Judges

•••• General Overview

•• Limited Admissibility

• Scientific Evidence

•• Daubert Standard

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Robbery

•••• General Overview. — Trial court properly found that defendant had no viable insanity defense based on intoxication at the time of his plea of guilty of armed robbery; defendant’s testimony that he used drugs prior to committing the crime was contradictory and evasive and three police officers consistently testified that defendant did not appear to be under the influence of drugs at the time of his arrest. State v. Sheppard, 646 So. 2d 1130, 1994 La. App. LEXIS 3130 (Nov. 16, 1994), vacated by, remanded by La. 95-0370, 679 So. 2d 899, 1996 La. LEXIS 2266 (La. Sept. 13, 1996).

Defendant’s demeanor, conduct, actions, and the content of a confession constituted evidence that tended to establish sanity and provided a basis for a jury to disregard the formal report of a lunacy commission that defendant was not sane at the time that defendant committed the offense of armed robbery. State v. Whisenant, 247 LA. 987, 175 So. 2d 293, 1965 La. LEXIS 1959 (May 3, 1965).

•• Homicide

••• Murder

•••• General Overview. — Given the definition of insanity in La. Rev. Stat. Ann. § 14:14, a defendant did not negate the presumption of sanity by putting forth an affirmative defense of insanity, and proving his insanity, by a preponderance of the evidence pursuant to La. Code Crim. Proc. Ann. art. 652; a jury properly concluded that he was capable of forming the specific intent to commit second degree murder. State v. Knowles, 598 So. 2d 430, 1992 La. App. LEXIS 992 (Apr. 8, 1992).

••• Voluntary Manslaughter

•••• General Overview. — Defendant’s conviction of manslaughter was proper because no evidence was introduced to show the presence of a mental disease or defect in the nature of insanity and he failed to prove by a preponderance of the evidence pursuant to La. Rev. Stat. Ann. § 14:14 that he was insane at the time of the offense. State v. Hilburn, 512 So. 2d 497, 1987 La. App. LEXIS 9845 (June 23, 1987), writ of certiorari denied by 515 So. 2d 444, 1987 La. LEXIS 10727 (La. 1987).

Insanity and intoxication defenses could not be combined such that a person who was voluntarily intoxicated could lose the ability to form a specific intent and to distinguish right from wrong, so a defendant was properly convicted of manslaughter. State v. Scott, 344 So. 2d 1002, 1977 La. LEXIS 5647 (Apr. 11, 1977).

•• Property Crimes

••• Burglary & Criminal Trespass

•••• General Overview. — Trial court did not err in failing to return a verdict that a defendant was not guilty of burglary by reason of insanity under La. Rev. Stat. Ann. art. 14:14 because the defendant failed to prove that he was unable to distinguish right and wrong when he and two accomplices ransacked a home and took several items. State v. Mills, 492 So. 2d 150, 1986 La. App. LEXIS 7348 (June 24, 1986), writ of certiorari denied by 499 So. 2d 82, 1987 La. LEXIS 8209 (La. 1987).

• Juries & Jurors

•• Voir Dire

••• General Overview. — Trial court did not abuse its discretion in refusing to allow defense counsel to ask prospective jurors, during voir dire, a question that injected a definition of insanity that was inapplicable in criminal proceedings. State v. Williams, 346 So. 2d 181, 1977 La. LEXIS 5766 (May 16, 1977).

• Defenses

•• Insanity

••• General Overview. — Defendant’s murder conviction was upheld because questions to three expert witnesses regarding defendant’s sanity were proper because they followed the language of La. Rev. Stat. Ann. § 14:14, which exempted defendant from criminal responsibility if he was incapable of distinguishing between right and wrong. State v. Fulghum, 242 LA. 767, 138 So. 2d 569, 1962 La. LEXIS 490 (Feb. 19, 1962), appeal dismissed by 371 U.S. 5, 83 S. Ct. 82, 9 L. Ed. 2d 50, 1962 U.S. LEXIS 522 (1962).

••• Burdens of Proof. — Trial court, in the face of conflicting expert testimony, did not err in finding that the defense did not prove by a preponderance of the evidence that the defendant suffered a mental defect that prevented him from distinguishing between right and wrong with reference to the conduct involved in the sexually oriented crimes. State v. Lebreton, 859 So. 2d 785, 2003 La. App. LEXIS 2872 (Oct. 17, 2003), writ of certiorari denied by La. 2003-3176, 871 So. 2d 345, 2004 La. LEXIS 1010 (La. Mar. 26, 2004).

Where defendant (1) bought a gun and obtained a loan from a pawn shop, (2) went to the victim’s home, (3) ordered the children there to go to a separate room, where they heard a gunshot, (4) instructed the children not to bother the victim, and (5) fled the scene, there was sufficient evidence that defendant planned to kill the victim, and thus defendant’s conviction of second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1 was affirmed; there was no evidence that defendant was insane within the meaning of La. Rev. Stat. Ann. § 14:14, and there were no errors patent in the court’s review of the record under La. Code Crim. Proc. Ann. art. 920. State v. Winston, 844 So. 2d 184, 2003 La. App. LEXIS 714 (Mar. 25, 2003), writ denied by La. 2003-1284, 858 So. 2d 419, 2003 La. LEXIS 3390 (La. Nov. 14, 2003).

Defendant’s conviction for second-degree murder was proper although defendant’s expert testified that defendant suffered from paranoia and psychosis as a result of a seizure and brain surgery because the jury could rationally have found that defendant failed to prove her insanity defense where there was no proof that defendant had a seizure at or near the time of the homicide as defendant’s experts assumed. State v. Appacrombie, 766 So. 2d 771, 2000 La. App. LEXIS 2137 (Sept. 12, 2000), writ of certiorari denied by La. 2000-2856, 798 So. 2d 961, 2001 La. LEXIS 2927 (La. Oct. 5, 2001).

Under La. Rev. Stat. Ann. § 15:432, defendant was presumed to have been sane at the time he shot three people and kidnapped his estranged wife, and, pursuant to La. Code Crim. Proc. Ann. art. 652, he had the burden to prove by a preponderance of the evidence that a mental disease or defect rendered him incapable of distinguishing between right and wrong with reference to his conduct, as provided by La. Rev. Stat. Ann. § 14:14. State v. Prince, 688 So. 2d 643, 1997 La. App. LEXIS 84 (Jan. 24, 1997).

Evidence that defendant committed a murder in plain view of law enforcement officials and that those officials testified that he appeared to be in a trance, was non-communicative, and ignored their commands to drop his weapon was sufficient to overcome the legal presumption of sanity under La. Rev. Stat. Ann. § 15:432 and relieve defendant from criminal responsibility pursuant to La. Rev. Stat. Ann. § 14:14. State v. Armstrong, 671 So. 2d 307, 1996 La. LEXIS 619 (Apr. 8, 1996).

Given the definition of insanity in La. Rev. Stat. Ann. § 14:14, a defendant did not negate the presumption of sanity by putting forth an affirmative defense of insanity, and proving his insanity, by a preponderance of the evidence pursuant to La. Code Crim. Proc. Ann. art. 652; a jury properly concluded that he was capable of forming the specific intent to commit second degree murder. State v. Knowles, 598 So. 2d 430, 1992 La. App. LEXIS 992 (Apr. 8, 1992).

Defendant failed to carry the burden of proof by a preponderance of the evidence that he was insane at the time of the killing under La. Rev. Stat. Ann. § 14:14, and therefore was properly convicted of murder. State v. Eaton, 524 So. 2d 1194, 1988 La. LEXIS 649 (Apr. 11, 1988), writ of certiorari denied by 488 U.S. 1019, 109 S. Ct. 818, 102 L. Ed. 2d 807, 1989 U.S. LEXIS 60, 57 U.S.L.W. 3453 (1989).

Pursuant to La. Rev. Stat. Ann. § 14:14, defendant failed to establish that he was insane at the time of the murders because two of the expert witnesses could not conclusively eliminate the possibility that defendant was not able to distinguish between right and wrong at the time of the offense, as one expert testified that defendant’s impairment of judgment would not affect his ability to distinguish between right and wrong and the other expert’s opinion that defendant might not have known the difference between right and wrong was based upon the history related by defendant, without a determination of whether the history was valid. State v. Pravata, 522 So. 2d 606, 1988 La. App. LEXIS 639 (Feb. 23, 1988), writ of certiorari denied by 531 So. 2d 261, 1988 La. LEXIS 1852 (La. 1988).

Defendant’s conviction of manslaughter was proper because no evidence was introduced to show the presence of a mental disease or defect in the nature of insanity and he failed to prove by a preponderance of the evidence pursuant to La. Rev. Stat. Ann. § 14:14 that he was insane at the time of the offense. State v. Hilburn, 512 So. 2d 497, 1987 La. App. LEXIS 9845 (June 23, 1987), writ of certiorari denied by 515 So. 2d 444, 1987 La. LEXIS 10727 (La. 1987).

Defendant had the burden of proving his insanity defense and the jury did not err by rejecting defendant’s insanity defense because there was overwhelming evidence contradicting the defendant’s insanity claim; the evidence showed that the victim and the defendant had argued recently, that the defendant had been drinking, and that the defendant had made a statement that he was going to kill the victim the next time he “gypped” him and that he would plead insanity. State v. Bowman, 491 So. 2d 1380, 1986 La. App. LEXIS 7275 (June 25, 1986), writ of certiorari denied by 498 So. 2d 13, 1986 La. LEXIS 8040 (La. 1986).

Trial court did not err in failing to return a verdict that a defendant was not guilty of burglary by reason of insanity under La. Rev. Stat. Ann. art. 14:14 because the defendant failed to prove that he was unable to distinguish right and wrong when he and two accomplices ransacked a home and took several items. State v. Mills, 492 So. 2d 150, 1986 La. App. LEXIS 7348 (June 24, 1986), writ of certiorari denied by 499 So. 2d 82, 1987 La. LEXIS 8209 (La. 1987).

Defendant did not establish his defense of insanity where the state presented evidence that the defendant knew right from wrong at the time the offense was committed and the defendant failed to produce any evidence to the contrary. State v. Smith, 477 So. 2d 875, 1985 La. App. LEXIS 9896 (Oct. 11, 1985).

Under La. Rev. Stat. Ann. § 15:432, defendant was presumed sane and responsible for his actions, and he failed to prove by a preponderance of evidence, pursuant to La. Code Crim. Proc. Ann. art. 652, that he was insane within the meaning of La. Rev. Stat. Ann. § 14:14 when he attempted to shoot two people. State v. Collatt, 477 So. 2d 177, 1985 La. App. LEXIS 10025 (Oct. 10, 1985), vacated in part by, writ of certiorari dismissed in part by 497 So. 2d 1001, 1986 La. LEXIS 7826 (La. 1986).

After reviewing the evidence and the expert testimony offered by a defendant and the state in light of the presumption of the defendant’s sanity and his burden of establishing his insanity at the time of the offense, a rational trier of fact could have concluded that the defendant failed to prove by a preponderance of the evidence that he was insane within the meaning of La. Rev. Stat. Ann. § 14:14. State v. Heath, 447 So. 2d 570, 1984 La. App. LEXIS 8318 (Feb. 28, 1984), writ of certiorari denied by 448 So. 2d 1302, 1984 La. LEXIS 8734 (La. 1984).

Where defendant pled not guilty by reason of insanity in his trial for murder, the trial court properly instructed the jury that defendant was presumed sane and had the burden to prove his insanity at the time the offense was committed. State v. Lee, 395 So. 2d 700, 1981 La. LEXIS 7316 (Mar. 2, 1981).

Insanity and intoxication defenses could not be combined such that a person who was voluntarily intoxicated could lose the ability to form a specific intent and to distinguish right from wrong, so a defendant was properly convicted of manslaughter. State v. Scott, 344 So. 2d 1002, 1977 La. LEXIS 5647 (Apr. 11, 1977).

Requiring defendant to prove insanity, under La. Rev. Stat. Ann. § 14:14, which adopted the M’Naughten insanity test, did not violate due process; the court would not substitute a new test for the one chosen by the legislature. State v. Berry, 324 So. 2d 822, 1975 La. LEXIS 4197 (Dec. 8, 1975), writ of certiorari denied by 425 U.S. 954, 96 S. Ct. 1731, 48 L. Ed. 2d 198, 1976 U.S. LEXIS 1490 (1976).

••• Insanity Defense. — Trial court did not err in admitting evidence of defendant’s assault on another victim as it was relevant to the defense of insanity advanced by defendant, and the incident gave a fact finder a rational evidentiary basis for concluding that some degree of moral awareness led defendant to bar access to his home before sexually assaulting his daughter. State v. Morgan, 863 So. 2d 520, 2004 La. LEXIS 147 (Jan. 21, 2004).

Where defendant planned bank robbery, wore make-up kit, and had additional license plates, defendant failed to prove by a preponderance of the evidence that, due to mental disease or defect, he was unable to distinguish between right and wrong at the time of armed robbery. State v. Gleason, 836 So. 2d 1165, 2003 La. App. LEXIS 129 (Jan. 29, 2003), writ denied by La. 2005-2161, 927 So. 2d 306, 2006 La. LEXIS 1567 (La. May 5, 2006).

To be exempted of criminal responsibility under La. Rev. Stat. Ann. § 14:14, the defendant must show he suffered a mental disease or mental defect which prevented him from distinguishing between right and wrong with reference to the conduct in question; and all the evidence, including expert and lay testimony, along with the defendant’s conduct and action, should be reserved for the fact finder to establish whether the defendant has proven by a preponderance of the evidence that he was insane at the time of the offense. State v. Morgan, 779 So. 2d 17, 2001 La. App. LEXIS 150 (Jan. 17, 2001), remanded by La. 2001-0418, 806 So. 2d 662, 2002 La. LEXIS 379 (La. Jan. 25, 2002).

Pursuant to La. Rev. Stat. Ann. § 14:14, a plea of not guilty by reason of insanity urges that a defendant was incapable of distinguishing between right and wrong at the time the criminal offense was committed. State v. Jason, 779 So. 2d 865, 2000 La. App. LEXIS 3002 (Dec. 6, 2000), writ denied by La. 2001-0037, 801 So. 2d 357, 2001 La. LEXIS 3047 (La. Nov. 9, 2001).

Trial court properly excluded defendant’s proposed evidence, in support of his insanity defense to second degree murder charge, to show “irresistible impulse” or “limbic psychotic trigger reaction” because they were outside the scope of La. Rev. Stat. Ann. § 14:14 and because the evidence was not scientifically reliable for admission under La. Code Evid. Ann. art. 702. State v. George, 768 So. 2d 748, 2000 La. App. LEXIS 2196 (Sept. 27, 2000), writ denied by La. 2000-2806, 796 So. 2d 674, 2001 La. LEXIS 2813 (La. Sept. 14, 2001).

Defendant’s conviction for second-degree murder was proper although defendant’s expert testified that defendant suffered from paranoia and psychosis as a result of a seizure and brain surgery because the jury could rationally have found that defendant failed to prove her insanity defense where there was no proof that defendant had a seizure at or near the time of the homicide as defendant’s experts assumed. State v. Appacrombie, 766 So. 2d 771, 2000 La. App. LEXIS 2137 (Sept. 12, 2000), writ of certiorari denied by La. 2000-2856, 798 So. 2d 961, 2001 La. LEXIS 2927 (La. Oct. 5, 2001).

Under Louisiana’s codification of the M’Naughten insanity rule codified at La. Rev. Stat. Ann. § 14:14, only an offender who is incapable of distinguishing between right and wrong is exempt from criminal responsibility. State v. Tyler, 1998 La. LEXIS 2675 (Sept. 9, 1998).

Under La. Rev. Stat. Ann. § 15:432, defendant was presumed to have been sane at the time he shot three people and kidnapped his estranged wife, and, pursuant to La. Code Crim. Proc. Ann. art. 652, he had the burden to prove by a preponderance of the evidence that a mental disease or defect rendered him incapable of distinguishing between right and wrong with reference to his conduct, as provided by La. Rev. Stat. Ann. § 14:14. State v. Prince, 688 So. 2d 643, 1997 La. App. LEXIS 84 (Jan. 24, 1997).

Trial court properly found that defendant had no viable insanity defense based on intoxication at the time of his plea of guilty of armed robbery; defendant’s testimony that he used drugs prior to committing the crime was contradictory and evasive and three police officers consistently testified that defendant did not appear to be under the influence of drugs at the time of his arrest. State v. Sheppard, 646 So. 2d 1130, 1994 La. App. LEXIS 3130 (Nov. 16, 1994), vacated by, remanded by La. 95-0370, 679 So. 2d 899, 1996 La. LEXIS 2266 (La. Sept. 13, 1996).

Where two psychiatrists testified that defendant did not know right from wrong when he stabbed the victim because he suffered from paranoid schizophrenia, the lay witnesses who knew defendant well testified that he did know right from wrong, and defendant testified that he was in his right senses when he stabbed the victim, the jury was not bound to give greater weight to the medical testimony in determining whether defendant was legally insane, as defined under La. Rev. Stat. Ann. § 14:14. State v. Jenkins, 600 So. 2d 793, 1992 La. App. LEXIS 1709 (May 15, 1992), writ of certiorari denied by 604 So. 2d 1009, 1992 La. LEXIS 2830 (La. 1992).

Pursuant to La. Rev. Stat. Ann. § 14:14, defendant failed to establish that he was insane at the time of the murders because two of the expert witnesses could not conclusively eliminate the possibility that defendant was not able to distinguish between right and wrong at the time of the offense, as one expert testified that defendant’s impairment of judgment would not affect his ability to distinguish between right and wrong and the other expert’s opinion that defendant might not have known the difference between right and wrong was based upon the history related by defendant, without a determination of whether the history was valid. State v. Pravata, 522 So. 2d 606, 1988 La. App. LEXIS 639 (Feb. 23, 1988), writ of certiorari denied by 531 So. 2d 261, 1988 La. LEXIS 1852 (La. 1988).

In rejecting an insanity defense, the trial court was entitled to give greater weight to the testimony of persons who dealt with defendant around the time of the offense, and who testified that he appeared and acted sane, than to experts who, after the fact, diagnosed defendant as manic depressive, and incapable of knowing right from wrong at the time. State v. Standridge, 505 So. 2d 256, 1987 La. App. LEXIS 9266 (Apr. 8, 1987), writ of certiorari denied by 508 So. 2d 85, 1987 La. LEXIS 9537 (La. 1987).

Defendant had the burden of proving his insanity defense and the jury did not err by rejecting defendant’s insanity defense because there was overwhelming evidence contradicting the defendant’s insanity claim; the evidence showed that the victim and the defendant had argued recently, that the defendant had been drinking, and that the defendant had made a statement that he was going to kill the victim the next time he “gypped” him and that he would plead insanity. State v. Bowman, 491 So. 2d 1380, 1986 La. App. LEXIS 7275 (June 25, 1986), writ of certiorari denied by 498 So. 2d 13, 1986 La. LEXIS 8040 (La. 1986).

Where defendant freely admitted that he made 10 to 12 harassing and obscene phone calls to the victim, the evidence was sufficient to prove his specific intent; he did not overcome the presumption of sanity on the grounds that he failed to carry the burden of establishing his defense of insanity and that his personality disorder did not exempt him from criminal responsibility under La. Rev. Stat. Ann. § 14:14. State v. Martin, 491 So. 2d 458, 1986 La. App. LEXIS 7380 (June 24, 1986).

Where defendant pled not guilty to first-degree murder by reason of insanity, the court affirmed his conviction by the jury on the grounds that he failed to overcome the presumption of sanity and that he failed to prove by a preponderance of the evidence that he was insane because his and the State’s expert witnesses opined that he knew right from wrong under La. Rev. Stat. Ann. § 14:14 when he shot the victim in the head. State v. Jackson, 482 So. 2d 807, 1986 La. App. LEXIS 5872 (Jan. 15, 1986).

Where, in an attempt to establish a defense based on the so-called battered woman’s syndrome, a wife sought to introduce evidence of her husband’s repeated and violent beatings and her dependency, economic and emotional, that made it practically impossible for her to leave the husband, the proffered evidence was properly excluded, because she did not establish an overt act by her husband at the time she shot and killed him; that she pled insanity did not make the evidence admissible. State v. Burton, 464 So. 2d 421, 1985 La. App. LEXIS 8321 (Feb. 26, 1985), writ of certiorari denied by 468 So. 2d 570, 1985 La. LEXIS 8723 (La. 1985).

Because the testimony of a psychiatrist, coupled with the psychiatrist’s brief report, including its reference to defendant’s knowing the difference between right and wrong, which was the appropriate test for time-of-offense insanity under La. Rev. Stat. Ann. § 14:14 (version in effect in 1984), the appellate court concluded that the psychiatrist examined for and testified to defendant’s sanity at the time of the offense; under these circumstances, it was not error for the trial judgment to refuse to appoint another doctor. State v. Glass, 455 So. 2d 659, 1984 La. LEXIS 8993 (May 14, 1984), writ of certiorari denied by 471 U.S. 1080, 105 S. Ct. 2159, 85 L. Ed. 2d 514, 1985 U.S. LEXIS 1731 (1985).

After reviewing the evidence and the expert testimony offered by a defendant and the state in light of the presumption of the defendant’s sanity and his burden of establishing his insanity at the time of the offense, a rational trier of fact could have concluded that the defendant failed to prove by a preponderance of the evidence that he was insane within the meaning of La. Rev. Stat. Ann. § 14:14. State v. Heath, 447 So. 2d 570, 1984 La. App. LEXIS 8318 (Feb. 28, 1984), writ of certiorari denied by 448 So. 2d 1302, 1984 La. LEXIS 8734 (La. 1984).

Defendant’s requested jury charge on the insanity defense was properly rejected as legally incorrect; it did not require the jury to determine if defendant was capable or incapable of distinguishing between right and wrong at the time he shot his estranged wife’s boyfriend. State v. Belgard, 410 So. 2d 720, 1982 La. LEXIS 9983 (Jan. 25, 1982).

Murder defendant’s deliberate refusal to take the “bait money” allowed the inference that he understood that the money could foil the crime; this inference supported the finding that defendant knew that his actions were outlawed, and he was anxious to avoid detection or capture, also he stated he did not want to hurt anyone, which signaled at least a rudimentary value system on his part, representing a choice between “right” and “wrong”; given these facts, a rational jury could have concluded that the defense of insanity was not proved by a preponderance of the evidence. State v. Price, 403 So. 2d 660, 1981 La. LEXIS 10021 (Sept. 8, 1981).

Where defendant pled not guilty by reason of insanity in his trial for murder, the trial court properly instructed the jury that defendant was presumed sane and had the burden to prove his insanity at the time the offense was committed. State v. Lee, 395 So. 2d 700, 1981 La. LEXIS 7316 (Mar. 2, 1981).

Trial court did not err in denying defendant’s motion for new trial based on the lack of evidence of his sanity because the record contained some evidence which indicates a capability of “distinguishing between right and wrong” based on testimony that defendant avoided going for his gun when confronted by police officers and he refused to make any statement until he consulted with a lawyer. State v. Poree, 386 So. 2d 1331, 1980 La. LEXIS 7849 (Mar. 3, 1980).

Where a trial judge extensively cross-examined a sanity commission member before the jury with the purpose of destroying the basis of his opinion that a defendant was legally insane when he committed an armed robbery, a conviction was reversed. State v. Williams, 375 So. 2d 1379, 1979 La. LEXIS 7116 (Oct. 8, 1979).

Defendant could not avoid La. Rev. Stat. Ann. § 14:14 by using testimony regarding his mental defect that did not constitute insanity to show that he could not have had the specific intent needed to commit the crime with which he was charged and reduce the degree of the crime. State v. Lecompte, 371 So. 2d 239, 1979 La. LEXIS 8156 (May 21, 1979).

Trial court did not abuse its discretion in refusing to allow defense counsel to ask prospective jurors, during voir dire, a question that injected a definition of insanity that was inapplicable in criminal proceedings. State v. Williams, 346 So. 2d 181, 1977 La. LEXIS 5766 (May 16, 1977).

Where defendant was charged with aggravated burglary, and he pleaded not guilty by reason of insanity, the trial court properly instructed the jury on the insanity defense. State v. Marmillion, 339 So. 2d 788, 1976 La. LEXIS 5064 (Nov. 8, 1976).

Defendant’s demeanor, conduct, actions, and the content of a confession constituted evidence that tended to establish sanity and provided a basis for a jury to disregard the formal report of a lunacy commission that defendant was not sane at the time that defendant committed the offense of armed robbery. State v. Whisenant, 247 LA. 987, 175 So. 2d 293, 1965 La. LEXIS 1959 (May 3, 1965).

•• Intoxication. — Trial court properly found that defendant had no viable insanity defense based on intoxication at the time of his plea of guilty of armed robbery; defendant’s testimony that he used drugs prior to committing the crime was contradictory and evasive and three police officers consistently testified that defendant did not appear to be under the influence of drugs at the time of his arrest. State v. Sheppard, 646 So. 2d 1130, 1994 La. App. LEXIS 3130 (Nov. 16, 1994), vacated by, remanded by La. 95-0370, 679 So. 2d 899, 1996 La. LEXIS 2266 (La. Sept. 13, 1996).

Voluntary intoxication is not a defense to the offense of aggravated rape, which is a general intent crime. State v. Hurst, 606 So. 2d 965, 1992 La. App. LEXIS 2824 (Oct. 6, 1992).

Insanity and intoxication defenses could not be combined such that a person who was voluntarily intoxicated could lose the ability to form a specific intent and to distinguish right from wrong, so a defendant was properly convicted of manslaughter. State v. Scott, 344 So. 2d 1002, 1977 La. LEXIS 5647 (Apr. 11, 1977).

•• Self-Defense. — Where, in an attempt to establish a defense based on the so-called battered woman’s syndrome, a wife sought to introduce evidence of her husband’s repeated and violent beatings and her dependency, economic and emotional, that made it practically impossible for her to leave the husband, the proffered evidence was properly excluded, because she did not establish an overt act by her husband at the time she shot and killed him; that she pled insanity did not make the evidence admissible. State v. Burton, 464 So. 2d 421, 1985 La. App. LEXIS 8321 (Feb. 26, 1985), writ of certiorari denied by 468 So. 2d 570, 1985 La. LEXIS 8723 (La. 1985).

• Scienter

•• Specific Intent. — Given the definition of insanity in La. Rev. Stat. Ann. § 14:14, a defendant did not negate the presumption of sanity by putting forth an affirmative defense of insanity, and proving his insanity, by a preponderance of the evidence pursuant to La. Code Crim. Proc. Ann. art. 652; a jury properly concluded that he was capable of forming the specific intent to commit second degree murder. State v. Knowles, 598 So. 2d 430, 1992 La. App. LEXIS 992 (Apr. 8, 1992).

• Jury Instructions

•• Requests to Charge. — Where defendant was charged with aggravated burglary, and he pleaded not guilty by reason of insanity, the trial court properly instructed the jury on the insanity defense. State v. Marmillion, 339 So. 2d 788, 1976 La. LEXIS 5064 (Nov. 8, 1976).

• Appeals

•• Standards of Review

••• Abuse of Discretion

•••• General Overview. — Trial court did not abuse its discretion in refusing to allow defense counsel to ask prospective jurors, during voir dire, a question that injected a definition of insanity that was inapplicable in criminal proceedings. State v. Williams, 346 So. 2d 181, 1977 La. LEXIS 5766 (May 16, 1977).

EVIDENCE

• Inferences & Presumptions

•• General Overview. — After reviewing the evidence and the expert testimony offered by a defendant and the state in light of the presumption of the defendant’s sanity and his burden of establishing his insanity at the time of the offense, a rational trier of fact could have concluded that the defendant failed to prove by a preponderance of the evidence that he was insane within the meaning of La. Rev. Stat. Ann. § 14:14. State v. Heath, 447 So. 2d 570, 1984 La. App. LEXIS 8318 (Feb. 28, 1984), writ of certiorari denied by 448 So. 2d 1302, 1984 La. LEXIS 8734 (La. 1984).

•• Presumptions

••• General Overview. — Where defendant pled not guilty by reason of insanity in his trial for murder, the trial court properly instructed the jury that defendant was presumed sane and had the burden to prove his insanity at the time the offense was committed. State v. Lee, 395 So. 2d 700, 1981 La. LEXIS 7316 (Mar. 2, 1981).

• Procedural Considerations

•• Judicial Intervention in Trials

••• Comments by Judges

•••• General Overview. — Where a trial judge extensively cross-examined a sanity commission member before the jury with the purpose of destroying the basis of his opinion that a defendant was legally insane when he committed an armed robbery, a conviction was reversed. State v. Williams, 375 So. 2d 1379, 1979 La. LEXIS 7116 (Oct. 8, 1979).

•• Limited Admissibility. — Trial court did not err in admitting evidence of defendant’s assault on another victim as it was relevant to the defense of insanity advanced by defendant, and the incident gave a fact finder a rational evidentiary basis for concluding that some degree of moral awareness led defendant to bar access to his home before sexually assaulting his daughter. State v. Morgan, 863 So. 2d 520, 2004 La. LEXIS 147 (Jan. 21, 2004).

• Scientific Evidence

•• Daubert Standard. — Trial court properly excluded defendant’s proposed evidence, in support of his insanity defense to second degree murder charge, to show “irresistible impulse” or “limbic psychotic trigger reaction” because they were outside the scope of La. Rev. Stat. Ann. § 14:14 and because the evidence was not scientifically reliable for admission under La. Code Evid. Ann. art. 702. State v. George, 768 So. 2d 748, 2000 La. App. LEXIS 2196 (Sept. 27, 2000), writ denied by La. 2000-2806, 796 So. 2d 674, 2001 La. LEXIS 2813 (La. Sept. 14, 2001).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A plea of not guilty by reason of insanity may be accepted by a trial court and given the same effect as verdict of not guilty by reason of insanity for implementations of the provisions of C.Cr.P. 654., OPINION No. 78-632, La. Atty. Gen. Op. No. 1978-632; 1978 La. AG LEXIS 617.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: The Insanity Defense: Should Louisiana Change the Rules? 44 La. L. Rev. 165 (September, 1983).

Article: Criminal Procedure. 47 La. L. Rev. 267 (November, 1986).

Note: State v. Wingate: Fishing the Murky Waters of Louisiana’s Strict Liability Crimes. 57 La. L. Rev. 1415 (Summer, 1997).

Note: The Jaws that Bite, the Claws that Snatch. 62 La. L. Rev. 303 (Fall, 2001).

Developments in the Law, 1987-1988: A Faculty Symposium: Criminal Procedure. 49 La. L. Rev. 329 (November, 1988).

Article: The Louisiana Criminal Code of 1942 — Doctrinal Provisions, Defenses, and Theories of Culpability. 52 La. L. Rev. 1083 (May, 1992).

Comment: Presumptions in the Criminal Law of Louisiana. 52 Tul. L. Rev. 793 (June, 1978).

§ 15. Intoxication.

The fact of an intoxicated or drugged condition of the offender at the time of the commission of the crime is immaterial, except as follows:

(1) Where the production of the intoxicated or drugged condition has been involuntary, and the circumstances indicate this condition is the direct cause of the commission of the crime, the offender is exempt from criminal responsibility.

(2) Where the circumstances indicate that an intoxicated or drugged condition has precluded the presence of a specific criminal intent or of special knowledge required in a particular crime, this fact constitutes a defense to a prosecution for that crime.

CROSS REFERENCES

Municipal Law. — Criminal code > intoxication. New Orleans Code of Ordinance § 54-15.

Criminal law > intoxication. Baton Rouge Code of Ordinance § 13:15.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Robbery

•••• General Overview. — Defense of insanity by reason of voluntary intoxication was not available to defendant who was charged with armed robbery, where specific intent was not an essential element of the crime of armed robbery. State v. Sheppard, 618 So. 2d 1204, 1993 La. App. LEXIS 1924 (May 12, 1993), remanded by 624 So. 2d 1209, 1993 La. LEXIS 2678 (La. 1993).

•• Homicide

••• Murder

•••• General Overview. — Defendant was properly convicted of second degree murder based on evidence that he removed the belt he was wearing, strangled the victim, and remarked: “Goddamn, when he’s gonna die?”; the jury rejected defendant’s argument that he was drugged and/or intoxicated to the point that he could not form the specific intent to kill. State v. Stein, 874 So. 2d 279, 2004 La. App. LEXIS 1069 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1345, 885 So. 2d 1122, 2004 La. LEXIS 3334 (La. Nov. 8, 2004).

Evidence that defendant and the victim had an argument early morning on the day of the murder, that defendant stopped and talked to her on the street that afternoon, that defendant then followed her inside a house where he shot her three times, including once in the back of the head at close range, was sufficient to establish the specific criminal intent required by the second degree murder statute, La. Rev. Stat. Ann. § 14:30.1(A)(1); considering the facts of the shooting, and the fact that defendant left the scene and drove to a friend’s house after the killing, a rational trier of fact could have reasonably rejected defendant’s testimony and his defense of intoxication. State v. Edwards, 790 So. 2d 109, 2001 La. App. LEXIS 1706 (June 27, 2001), writ denied by La. 2001-2235, 823 So. 2d 935, 2002 La. LEXIS 2491 (La. Aug. 30, 2002), writ denied by La. 2003-0901, 869 So. 2d 870, 2004 La. LEXIS 1143 (La. Apr. 2, 2004), writ denied by 994 So. 2d 4, 2008 La. LEXIS 2269 (La. 2008).

Given the definitions of intoxication in La. Rev. Stat. Ann. § 14:15(2), specific intent in La. Rev. Stat. Ann. § 14:10(1), and that under La. Rev. Stat. Ann. § 14:30.1, an element of second degree murder was the specific intent to kill or inflict great bodily harm, the evidence supported the conclusion that a defendant had a specific intent to kill his victim, despite his use of anabolic steroids. State v. Knowles, 598 So. 2d 430, 1992 La. App. LEXIS 992 (Apr. 8, 1992).

Expert medical testimony offered by a defendant failed to meet his burden of proof under La. Rev. Stat. Ann. § 14.15 that he was in a drugged condition and lacked specific criminal intent to commit the offense of second degree murder. State v. Castille, 590 So. 2d 755, 1991 La. App. LEXIS 2979 (Nov. 13, 1991), writ of certiorari denied by 597 So. 2d 1025, 1992 La. LEXIS 1578 (La. 1992).

Although there was conflicting evidence as to defendant’s appearance of intoxication, the evidence overwhelmingly indicated that defendant was aware of what he was doing and had the requisite specific intent to commit first degree murder, especially in light of the severity of the attack and the facts that defendant was able to leave the scene, stop at both his brother’s house and a friend’s house, and then proceed to drive to another town. State v. Freeman, 517 So. 2d 390, 1987 La. App. LEXIS 11066 (Dec. 8, 1987).

Although the testimony indicated that a second degree murder defendant had been drinking for a long period of time; where there was no testimony as to the exact amount of beer he had consumed and evidence that defendant had nothing to drink for at least three and one-half hours prior to a fatal shooting and had eaten a large breakfast during this period, there was insufficient evidence that intoxication negated the specific intent required for a second degree murder conviction. State v. Massey, 436 So. 2d 522, 1983 La. LEXIS 11188 (June 27, 1983).

•••• Capital Murder

••••• General Overview. — Where defendant’s statement established that he went to the victim’s home, armed himself with a dangerous weapon, attempted to take CDs from the victim’s immediate control by force, and stabbed the victim a minimum of 25 times, the evidence of specific intent to kill or to inflict great bodily harm was overwhelming; by convicting him of first degree murder, the jury implicitly rejected defendant’s argument that he was so drugged or intoxicated by cocaine that he could not form the requisite specific intent to kill. State v. Legrand, 864 So. 2d 89, 2003 La. LEXIS 3438 (Dec. 3, 2003), writ of certiorari denied by 544 U.S. 947, 125 S. Ct. 1692, 161 L. Ed. 2d 523, 2005 U.S. LEXIS 2787, 73 U.S.L.W. 3569 (2005).

••• Voluntary Manslaughter

•••• General Overview. — Manslaughter conviction was proper because the defendant failed to prove that he was insane at the time of a shooting and his level of intoxication was insufficient pursuant to La. Rev. Stat. Ann. § 14:15(2) to preclude his specific intent to kill or do great bodily harm to his wife. State v. Hilburn, 512 So. 2d 497, 1987 La. App. LEXIS 9845 (June 23, 1987), writ of certiorari denied by 515 So. 2d 444, 1987 La. LEXIS 10727 (La. 1987).

Insanity and intoxication defenses could not be combined such that a person who was voluntarily intoxicated could lose the ability to form a specific intent and to distinguish right from wrong, so a defendant was properly convicted of manslaughter. State v. Scott, 344 So. 2d 1002, 1977 La. LEXIS 5647 (Apr. 11, 1977).

•• Property Crimes

••• Burglary & Criminal Trespass

•••• General Overview. — In a defendant’s prosecution for simple burglary in violation of La. Rev. Stat. Ann. § 14:62, the evidence established the intent necessary to convict defendant pursuant to La. Rev. Stat. Ann. § 14:15 because the testimony of one officer who reported that she found defendant to be offensively scented, but not intoxicated, was sufficient to allow the jury to conclude that defendant was not intoxicated and had committed acts for the purpose of accomplishing a crime and the testimony of the two other officers was astonishingly spurious and without credibility. State v. Taylor, 720 So. 2d 447, 1998 La. App. LEXIS 2973 (Oct. 28, 1998).

Pursuant to La. Rev. Stat. Ann. § 14:15(2), the circumstances did not indicate that defendant’s alleged intoxication precluded the presence of the specific criminal intent required in simple burglary. State v. Guidry, 476 So. 2d 500, 1985 La. App. LEXIS 9897 (Oct. 8, 1985), writ of certiorari denied by 480 So. 2d 739, 1986 La. LEXIS 5449 (La. 1986).

••• Larceny & Theft

•••• General Overview. — A jury was entitled to discredit defendant’s claim of intoxication under La. Rev. Stat. Ann. §§ 14:10 and 14:15, and to convict defendant of simple burglary under La. Rev. Stat. Ann. § 14:62 and theft under La. Rev. Stat. Ann. § 14:67, where the state’s witnesses testified that defendant’s actions in trying to remove a child’s car seat and throwing a tool box over a fence were inconsistent with being drunk. State v. Rogers, 464 So. 2d 955, 1985 La. App. LEXIS 8257 (Feb. 12, 1985).

With the testimony of police and store employees, the opinions of the doctors regarding defendant’s use of alcohol and drugs, and defendant’s meticulous mode of operation, there was sufficient evidence of defendant’s ability to form specific intent to commit theft even though defendant claimed she was intoxicated at the time of the offense. State v. Deaton, 438 So. 2d 1218, 1983 La. App. LEXIS 9311 (Oct. 12, 1983).

•• Sex Crimes

••• Sexual Assault

•••• General Overview. — Based on defendant’s actions, his signing of a waiver, and the testimony of the police as to the level and affect of his intoxication, a rational jury, pursuant to La. Rev. Stat. Ann. § 14:15(2), could have found that defendant had the specific intent to commit aggravated rape in spite of his intoxication. State v. Crawford, 619 So. 2d 828, 1993 La. App. LEXIS 2248 (May 28, 1993), writ of certiorari denied by 625 So. 2d 1032, 1993 La. LEXIS 2899 (La. 1993).

• Discovery & Inspection

•• Brady Materials

••• General Overview. — Where a prosecutor failed to turn over exculpatory statements regarding an inmate’s intoxication when a shooting occurred, the inmate’s application for post-conviction relief should have been granted; the statements supported a defense theory in a murder trial. State v. Lindsey, 844 So. 2d 961, 2003 La. App. LEXIS 1070 (Apr. 2, 2003).

• Counsel

•• Effective Assistance

••• Trials. — Because specific intent was not required for illegal possession of a firearm under La. Rev. Stat. Ann. § 14:95.1, a defendant’s intoxicated condition was not an available defense under La. Rev. Stat. Ann. § 14:15, so the defendant’s counsel was not ineffective in failing to raise that defense. State v. Frank, 549 So. 2d 401, 1989 La. App. LEXIS 1536 (Sept. 1, 1989).

• Defenses

•• Diminished Capacity. — It is permissible to introduce evidence of a drugged condition that precludes the presence of a specific criminal intent. State v. Hopkins, 626 So. 2d 820, 1993 La. App. LEXIS 3283 (Oct. 27, 1993).

•• Intoxication. — Defendant was properly convicted of second degree murder based on evidence that he removed the belt he was wearing, strangled the victim, and remarked: “Goddamn, when he’s gonna die?”; the jury rejected defendant’s argument that he was drugged and/or intoxicated to the point that he could not form the specific intent to kill. State v. Stein, 874 So. 2d 279, 2004 La. App. LEXIS 1069 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1345, 885 So. 2d 1122, 2004 La. LEXIS 3334 (La. Nov. 8, 2004).

Intoxication renders a confession involuntary when the intoxication is of such a degree as to negate the defendant’s comprehension and to make him unconscious of the consequences of what he is saying. State v. Stein, 874 So. 2d 279, 2004 La. App. LEXIS 1069 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1345, 885 So. 2d 1122, 2004 La. LEXIS 3334 (La. Nov. 8, 2004).

Where defendant’s statement established that he went to the victim’s home, armed himself with a dangerous weapon, attempted to take CDs from the victim’s immediate control by force, and stabbed the victim a minimum of 25 times, the evidence of specific intent to kill or to inflict great bodily harm was overwhelming; by convicting him of first degree murder, the jury implicitly rejected defendant’s argument that he was so drugged or intoxicated by cocaine that he could not form the requisite specific intent to kill. State v. Legrand, 864 So. 2d 89, 2003 La. LEXIS 3438 (Dec. 3, 2003), writ of certiorari denied by 544 U.S. 947, 125 S. Ct. 1692, 161 L. Ed. 2d 523, 2005 U.S. LEXIS 2787, 73 U.S.L.W. 3569 (2005).

Where a prosecutor failed to turn over exculpatory statements regarding an inmate’s intoxication when a shooting occurred, the inmate’s application for post-conviction relief should have been granted; the statements supported a defense theory in a murder trial. State v. Lindsey, 844 So. 2d 961, 2003 La. App. LEXIS 1070 (Apr. 2, 2003).

Evidence that defendant and the victim had an argument early morning on the day of the murder, that defendant stopped and talked to her on the street that afternoon, that defendant then followed her inside a house where he shot her three times, including once in the back of the head at close range, was sufficient to establish the specific criminal intent required by the second degree murder statute, La. Rev. Stat. Ann. § 14:30.1(A)(1); considering the facts of the shooting, and the fact that defendant left the scene and drove to a friend’s house after the killing, a rational trier of fact could have reasonably rejected defendant’s testimony and his defense of intoxication. State v. Edwards, 790 So. 2d 109, 2001 La. App. LEXIS 1706 (June 27, 2001), writ denied by La. 2001-2235, 823 So. 2d 935, 2002 La. LEXIS 2491 (La. Aug. 30, 2002), writ denied by La. 2003-0901, 869 So. 2d 870, 2004 La. LEXIS 1143 (La. Apr. 2, 2004), writ denied by 994 So. 2d 4, 2008 La. LEXIS 2269 (La. 2008).

Intoxication is in the nature of an affirmative defense to a criminal charge and the burden is upon the defendant to prove the existence of that condition at the time of the offense; when a defendant raises intoxication as a defense, he must prove, by a preponderance of the evidence, that he was in fact intoxicated. State v. Edwards, 790 So. 2d 109, 2001 La. App. LEXIS 1706 (June 27, 2001), writ denied by La. 2001-2235, 823 So. 2d 935, 2002 La. LEXIS 2491 (La. Aug. 30, 2002), writ denied by La. 2003-0901, 869 So. 2d 870, 2004 La. LEXIS 1143 (La. Apr. 2, 2004), writ denied by 994 So. 2d 4, 2008 La. LEXIS 2269 (La. 2008).

When circumstances exist which indicate that intoxication could have precluded specific intent, the burden shifts to the State to show, beyond a reasonable doubt, that specific intent was present; whether intoxication is sufficient to negate specific intent is a question for the trier of fact. State v. Edwards, 790 So. 2d 109, 2001 La. App. LEXIS 1706 (June 27, 2001), writ denied by La. 2001-2235, 823 So. 2d 935, 2002 La. LEXIS 2491 (La. Aug. 30, 2002), writ denied by La. 2003-0901, 869 So. 2d 870, 2004 La. LEXIS 1143 (La. Apr. 2, 2004), writ denied by 994 So. 2d 4, 2008 La. LEXIS 2269 (La. 2008).

When a defendant raises intoxication as a defense, pursuant to La. Rev. Stat. Ann. § 14:15, he must prove, by a preponderance of the evidence, that he was in fact intoxicated and the degree of intoxication. State v. Randolph, 788 So. 2d 1210, 2001 La. App. LEXIS 1423 (May 30, 2001).

Defendant’s statements made while stabbing his girlfriend showed that he was not so intoxicated so as to preclude his cognizance of his actions, or that he lacked specific intent pursuant to La. Rev. Stat. Ann. § 14:15 to stab his girlfriend. State v. Jackson, 774 So. 2d 1046, 2000 La. App. LEXIS 2976 (Dec. 6, 2000).

Where there was evidence that defendant intended to cause specific harm to a victim and there was evidence that defendant was intoxicated at the time of the crime, the jury’s verdict convicting defendant of second degree murder would not be overturned. State v. Keating, 772 So. 2d 740, 2000 La. App. LEXIS 2489 (Oct. 18, 2000), writ denied by La. 2000-3150, 799 So. 2d 494, 2001 La. LEXIS 4049 (La. Oct. 12, 2001).

Under La. Rev. Stat. § 14:15, where defendant claimed to be too intoxicated to be able to form the specific intent to kill, but was able, after killing the victim, to disconnect the electronics, break back into the victim’s house for his keys, change a flat tire, drive to a nearby convenience store to talk to his mother, and drive to pick up a friend to help him sell the equipment, the evidence proved beyond a reasonable doubt that defendant’s drug use, voluntary or otherwise, neither caused him to commit this crime nor prevented him from having the specific intent to kill the victim. State v. Jordan, 728 So. 2d 954, 1999 La. App. LEXIS 348 (Feb. 24, 1999), writ denied by La. 99-0893, 750 So. 2d 177, 1999 La. LEXIS 2585 (La. Oct. 8, 1999).

The McNaughton test is not incorporated into La. Rev. Stat. Ann. § 14:15(2), and the prosecutor’s statement in closing argument that voluntary intoxication meant “you must not be able to tell the difference between right and wrong” was a misstatement of law; however, in giving the instructions, the trial court corrected the misstatement of law, and since there was no showing that defendant was prejudiced by the prosecutor’s misstatement, the error did not require reversal. State v. Jordan, 728 So. 2d 954, 1999 La. App. LEXIS 348 (Feb. 24, 1999), writ denied by La. 99-0893, 750 So. 2d 177, 1999 La. LEXIS 2585 (La. Oct. 8, 1999).

Where the circumstances indicate that an intoxicated condition has precluded the presence of a specific criminal intent, such fact constitutes a defense to the prosecution for the crime under La. Rev. Stat. § 14:15. State v. Lindsey, 715 So. 2d 544, 1998 La. App. LEXIS 1593 (June 3, 1998), remanded by La. App. 2002-2363, 844 So. 2d 961, 2003 La. App. LEXIS 1070 (La.App. 4 Cir. Apr. 2, 2003).

Where specific intent, as defined in La. Rev. Stat. Ann. § 14:10(1), could be inferred from defendant’s actions, and defendant did not prove by a preponderance of the evidence that he lacked specific intent due to intoxication, under La. Rev. Stat. Ann. § 14:15(2), the trial court did not err in finding that the evidence was sufficient to support a conviction for second degree murder in violation of La. Rev. Stat. Ann. § 14:30.1(A)(1). State v. Tolbird, 685 So. 2d 415, 1996 La. App. LEXIS 2975 (Dec. 11, 1996).

Where a defendant fought with his victim in public, left the scene and returned with a knife, and was overheard stating his intent to kill the victim, and witnesses testified that defendant was drunk, defendant failed to prove voluntary intoxication as a defense under La. Rev. Stat. Ann. § 14:15 to his crime of murder. State v. Ellis, 677 So. 2d 617, 1996 La. App. LEXIS 1343 (June 26, 1996), writ denied by La. 96-1991, 688 So. 2d 521, 1997 La. LEXIS 427 (La. Feb. 21, 1997), writ denied by La. 2003-1268, 872 So. 2d 486, 2004 La. LEXIS 1504 (La. Apr. 30, 2004).

Trial court did not err in refusing to give defendant’s requested special charges concerning the defense of intoxication because the trial court correctly instructed the jury that voluntary intoxication constituted a defense under La. Rev. Stat. Ann. § 14:15(2) if defendant’s intoxicated condition precluded the presence of a specific criminal intent. State v. Leroux, 641 So. 2d 656, 1994 La. App. LEXIS 2213 (July 26, 1994).

Jury properly rejected a defense of intoxication, where there was no physical evidence showing that defendant was intoxicated on phencyclidine (PCP) at the time of the offense, and there was evidence contradicting defendant’s claim that he did not use PCP. State v. Brown, 619 So. 2d 692, 1993 La. App. LEXIS 1845 (May 13, 1993).

Defense of insanity by reason of voluntary intoxication was not available to defendant who was charged with armed robbery, where specific intent was not an essential element of the crime of armed robbery. State v. Sheppard, 618 So. 2d 1204, 1993 La. App. LEXIS 1924 (May 12, 1993), remanded by 624 So. 2d 1209, 1993 La. LEXIS 2678 (La. 1993).

Defendant’s second-degree murder conviction was upheld because the fact that defendant was drinking before he committed the murder was not, of itself, sufficient to negate specific intent. State v. Corley, 617 So. 2d 1292, 1993 La. App. LEXIS 1720 (May 5, 1993), reversed by, vacated by, remanded by La. 93-1934, 633 So. 2d 151, 1994 La. LEXIS 655 (La. Mar. 11, 1994).

Man was properly convicted of first-degree murder after he failed to carry his burden of proving that he lacked specific intent to commit the crime because he was involuntarily intoxicated by a combination of alcohol and prescription drugs. State v. Wisinger, 618 So. 2d 923, 1993 La. App. LEXIS 1690 (Apr. 23, 1993), writ of certiorari denied by 625 So. 2d 1063, 1993 La. LEXIS 2943 (La. 1993).

Given the definitions of intoxication in La. Rev. Stat. Ann. § 14:15(2), specific intent in La. Rev. Stat. Ann. § 14:10(1), and that under La. Rev. Stat. Ann. § 14:30.1, an element of second degree murder was the specific intent to kill or inflict great bodily harm, the evidence supported the conclusion that a defendant had a specific intent to kill his victim, despite his use of anabolic steroids. State v. Knowles, 598 So. 2d 430, 1992 La. App. LEXIS 992 (Apr. 8, 1992).

Expert medical testimony offered by a defendant failed to meet his burden of proof under La. Rev. Stat. Ann. § 14.15 that he was in a drugged condition and lacked specific criminal intent to commit the offense of second degree murder. State v. Castille, 590 So. 2d 755, 1991 La. App. LEXIS 2979 (Nov. 13, 1991), writ of certiorari denied by 597 So. 2d 1025, 1992 La. LEXIS 1578 (La. 1992).

Under La. Rev. Stat. Ann. § 14:15, defendant’s intoxication was not material unless it precluded the presence of criminal intent and, because intoxication was an “other condition” under La. Code Crim. Proc. Ann. art. 726, requiring prior notice to the State of defendant’s intention to introduce testimony relative thereto, evidence of the results of a blood alcohol test was properly excluded. State v. Trahan, 576 So. 2d 1, 1990 La. LEXIS 1028 (Apr. 30, 1990).

Involuntary intoxication defense instruction to the jury was improper under La. Rev. Stat. Ann. § 14:15 in the case of defendant who fraudulently obtained prescriptions for controlled substances, ostensibly under the influence of a drug addiction. State v. Savoy, 551 So. 2d 835, 1989 La. App. LEXIS 2052 (Nov. 8, 1989).

Because specific intent was not required for illegal possession of a firearm under La. Rev. Stat. Ann. § 14:95.1, a defendant’s intoxicated condition was not an available defense under La. Rev. Stat. Ann. § 14:15, so the defendant’s counsel was not ineffective in failing to raise that defense. State v. Frank, 549 So. 2d 401, 1989 La. App. LEXIS 1536 (Sept. 1, 1989).

Defendant failed to meet his burden of proving the defense of intoxication under La. Rev. Stat. Ann. § 14:15(2), in his criminal trial on charges of armed robbery and attempted first-degree murder. State v. Patterson, 540 So. 2d 515, 1989 La. App. LEXIS 357 (Feb. 28, 1989).

Defendant was properly convicted of simple burglary, in violation of La. Rev. Stat. Ann. § 14:62, as he failed to prove that he did not have the specific intent to commit the crime, as required by La. Rev. Stat. Ann. § 14:10(1), and that he was voluntarily intoxicated under La. Rev. Stat. Ann. § 14:15(2) because the police testified that when they apprehended him, defendant spoke clearly, did not smell of alcohol, and was not stumbling about. State v. Lewis, 525 So. 2d 215, 1988 La. App. LEXIS 905 (Apr. 19, 1988), writ of certiorari denied by 531 So. 2d 469, 1988 La. LEXIS 2178 (La. 1988).

Defendant, who had helped consume a case of beer and two fifths of whiskey in the 12 hours prior to the crime, did not present sufficient evidence of voluntary intoxication under La. Rev. Stat. Ann. § 14:15(2) to negate the specific intent element of second-degree murder, as defined in La. Rev. Stat. Ann. § 14:10. State v. Salas Martinez, 524 So. 2d 871, 1988 La. App. LEXIS 203 (Feb. 3, 1988), writ of certiorari denied by 525 So. 2d 1047, 1988 La. LEXIS 1194 (La. 1988).

Although there was conflicting evidence as to defendant’s appearance of intoxication, the evidence overwhelmingly indicated that defendant was aware of what he was doing and had the requisite specific intent to commit first degree murder, especially in light of the severity of the attack and the facts that defendant was able to leave the scene, stop at both his brother’s house and a friend’s house, and then proceed to drive to another town. State v. Freeman, 517 So. 2d 390, 1987 La. App. LEXIS 11066 (Dec. 8, 1987).

Manslaughter conviction was proper because the defendant failed to prove that he was insane at the time of a shooting and his level of intoxication was insufficient pursuant to La. Rev. Stat. Ann. § 14:15(2) to preclude his specific intent to kill or do great bodily harm to his wife. State v. Hilburn, 512 So. 2d 497, 1987 La. App. LEXIS 9845 (June 23, 1987), writ of certiorari denied by 515 So. 2d 444, 1987 La. LEXIS 10727 (La. 1987).

Where defendant’s level of intoxication was insufficient to preclude his specific intent under La. Rev. Stat. Ann. § 14:15(2), his conviction for second-degree murder was upheld. State v. Brunner, 476 So. 2d 548, 1985 La. App. LEXIS 9924 (Oct. 8, 1985), writ of certiorari denied by 577 So. 2d 44, 1991 La. LEXIS 979 (La. 1991).

Pursuant to La. Rev. Stat. Ann. § 14:15(2), the circumstances did not indicate that defendant’s alleged intoxication precluded the presence of the specific criminal intent required in simple burglary. State v. Guidry, 476 So. 2d 500, 1985 La. App. LEXIS 9897 (Oct. 8, 1985), writ of certiorari denied by 480 So. 2d 739, 1986 La. LEXIS 5449 (La. 1986).

A jury was entitled to discredit defendant’s claim of intoxication under La. Rev. Stat. Ann. §§ 14:10 and 14:15, and to convict defendant of simple burglary under La. Rev. Stat. Ann. § 14:62 and theft under La. Rev. Stat. Ann. § 14:67, where the state’s witnesses testified that defendant’s actions in trying to remove a child’s car seat and throwing a tool box over a fence were inconsistent with being drunk. State v. Rogers, 464 So. 2d 955, 1985 La. App. LEXIS 8257 (Feb. 12, 1985).

Defendant’s level of intoxication did not vitiate his specific intent to kill the victim where the defendant decided to se the fire to prevent the victim from reporting the assault to the police and he drove to a secluded area before setting the fire; the defendant methodically set the fire so that the gas tank would likely explode and where he could get away before it did so. State v. Reed, 448 So. 2d 794, 1984 La. App. LEXIS 8453 (Mar. 26, 1984), review denied by 452 So. 2d 696, 1984 La. LEXIS 9360 (La. 1984).

Where defendant was charged with simple burglary of an inhabited dwelling, and the defendant raised the defense of intoxication, the burden was on the defendant to establish that the state of mind at the time of the alleged crime was such as to preclude the formation of a specific intent to commit the crime. State v. Rivers, 444 So. 2d 1384, 1984 La. App. LEXIS 8006 (Feb. 1, 1984).

With the testimony of police and store employees, the opinions of the doctors regarding defendant’s use of alcohol and drugs, and defendant’s meticulous mode of operation, there was sufficient evidence of defendant’s ability to form specific intent to commit theft even though defendant claimed she was intoxicated at the time of the offense. State v. Deaton, 438 So. 2d 1218, 1983 La. App. LEXIS 9311 (Oct. 12, 1983).

Although the testimony indicated that a second degree murder defendant had been drinking for a long period of time; where there was no testimony as to the exact amount of beer he had consumed and evidence that defendant had nothing to drink for at least three and one-half hours prior to a fatal shooting and had eaten a large breakfast during this period, there was insufficient evidence that intoxication negated the specific intent required for a second degree murder conviction. State v. Massey, 436 So. 2d 522, 1983 La. LEXIS 11188 (June 27, 1983).

Defendant’s testimony concerning his intoxication was properly excluded because defendant had not notified the state that he intended to assert intoxication, which was an affirmative defense like mental disease or defect, as a defense. State v. Gipson, 427 So. 2d 1293, 1983 La. App. LEXIS 7913 (Feb. 22, 1983).

Under La. Rev. Stat. Ann. § 14:15, the fact of an intoxicated or drugged condition of the offender at the time of the commission of the crime is immaterial, except as follows: where the production of the intoxicated or drugged condition has been involuntary, and the circumstances indicate this condition is the direct cause of the commission of the crime, the offender is exempt from criminal responsibility. Where the circumstances indicate that an intoxicated or drugged condition has precluded the presence of a specific criminal intent or of special knowledge required in a particular crime, this fact constitutes a defense to a prosecution for that crime. State v. Bell, 377 So. 2d 275, 1979 La. LEXIS 7260 (Nov. 1, 1979).

In defendants’ trial for aggravated rape and aggravated kidnapping, even though the prosecution incorrectly stated the law as to the intoxication defense under La. Rev. Stat. Ann. § 14:15, the incorrect statement was not prejudicial because the law was correctly stated during the jury charge and during closing argument. State v. Burge, 362 So. 2d 1371, 1978 La. LEXIS 6316 (Sept. 5, 1978).

Insanity and intoxication defenses could not be combined such that a person who was voluntarily intoxicated could lose the ability to form a specific intent and to distinguish right from wrong, so a defendant was properly convicted of manslaughter. State v. Scott, 344 So. 2d 1002, 1977 La. LEXIS 5647 (Apr. 11, 1977).

In defendants’ trial for murder, the trial court erred in failing to give a complete charge to the jury concerning intoxication because the jury was not instructed to consider whether defendants were in such an intoxicated condition as to preclude the presence of a specific criminal intent. State v. Youngblood, 235 LA. 1087, 106 So. 2d 689, 1958 La. LEXIS 1279 (Nov. 10, 1958).

• Scienter

•• General Intent. — In an injured party’s action against an insured and his insurer to recover for personal damages sustained when the insured attacked her, the trial court erred in relying on the criminal law rule that voluntary intoxication does not constitute a defense to a crime requiring general intent, such as aggravated battery; La. Rev. Stat. Ann. § 14:15 does not establish that an intent exists in fact in an intoxicated person but merely precludes the assertion that intent was lacking, due to intoxication, as a defense. Nettles v. Evans, 303 So. 2d 306, 1974 La. App. LEXIS 4043 (Feb. 11, 1974).

•• Specific Intent. — Defendant was properly convicted of second degree murder based on evidence that he removed the belt he was wearing, strangled the victim, and remarked: “Goddamn, when he’s gonna die?”; the jury rejected defendant’s argument that he was drugged and/or intoxicated to the point that he could not form the specific intent to kill. State v. Stein, 874 So. 2d 279, 2004 La. App. LEXIS 1069 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1345, 885 So. 2d 1122, 2004 La. LEXIS 3334 (La. Nov. 8, 2004).

Where defendant’s statement established that he went to the victim’s home, armed himself with a dangerous weapon, attempted to take CDs from the victim’s immediate control by force, and stabbed the victim a minimum of 25 times, the evidence of specific intent to kill or to inflict great bodily harm was overwhelming; by convicting him of first degree murder, the jury implicitly rejected defendant’s argument that he was so drugged or intoxicated by cocaine that he could not form the requisite specific intent to kill. State v. Legrand, 864 So. 2d 89, 2003 La. LEXIS 3438 (Dec. 3, 2003), writ of certiorari denied by 544 U.S. 947, 125 S. Ct. 1692, 161 L. Ed. 2d 523, 2005 U.S. LEXIS 2787, 73 U.S.L.W. 3569 (2005).

When circumstances exist which indicate that intoxication could have precluded specific intent, the burden shifts to the State to show, beyond a reasonable doubt, that specific intent was present; whether intoxication is sufficient to negate specific intent is a question for the trier of fact. State v. Edwards, 790 So. 2d 109, 2001 La. App. LEXIS 1706 (June 27, 2001), writ denied by La. 2001-2235, 823 So. 2d 935, 2002 La. LEXIS 2491 (La. Aug. 30, 2002), writ denied by La. 2003-0901, 869 So. 2d 870, 2004 La. LEXIS 1143 (La. Apr. 2, 2004), writ denied by 994 So. 2d 4, 2008 La. LEXIS 2269 (La. 2008).

Defendant’s statements made while stabbing his girlfriend showed that he was not so intoxicated so as to preclude his cognizance of his actions, or that he lacked specific intent pursuant to La. Rev. Stat. Ann. § 14:15 to stab his girlfriend. State v. Jackson, 774 So. 2d 1046, 2000 La. App. LEXIS 2976 (Dec. 6, 2000).

Under La. Rev. Stat. § 14:15, where defendant claimed to be too intoxicated to be able to form the specific intent to kill, but was able, after killing the victim, to disconnect the electronics, break back into the victim’s house for his keys, change a flat tire, drive to a nearby convenience store to talk to his mother, and drive to pick up a friend to help him sell the equipment, the evidence proved beyond a reasonable doubt that defendant’s drug use, voluntary or otherwise, neither caused him to commit this crime nor prevented him from having the specific intent to kill the victim. State v. Jordan, 728 So. 2d 954, 1999 La. App. LEXIS 348 (Feb. 24, 1999), writ denied by La. 99-0893, 750 So. 2d 177, 1999 La. LEXIS 2585 (La. Oct. 8, 1999).

The McNaughton test is not incorporated into La. Rev. Stat. Ann. § 14:15(2), and the prosecutor’s statement in closing argument that voluntary intoxication meant “you must not be able to tell the difference between right and wrong” was a misstatement of law; however, in giving the instructions, the trial court corrected the misstatement of law, and since there was no showing that defendant was prejudiced by the prosecutor’s misstatement, the error did not require reversal. State v. Jordan, 728 So. 2d 954, 1999 La. App. LEXIS 348 (Feb. 24, 1999), writ denied by La. 99-0893, 750 So. 2d 177, 1999 La. LEXIS 2585 (La. Oct. 8, 1999).

In a defendant’s prosecution for simple burglary in violation of La. Rev. Stat. Ann. § 14:62, the evidence established the intent necessary to convict defendant pursuant to La. Rev. Stat. Ann. § 14:15 because the testimony of one officer who reported that she found defendant to be offensively scented, but not intoxicated, was sufficient to allow the jury to conclude that defendant was not intoxicated and had committed acts for the purpose of accomplishing a crime and the testimony of the two other officers was astonishingly spurious and without credibility. State v. Taylor, 720 So. 2d 447, 1998 La. App. LEXIS 2973 (Oct. 28, 1998).

Where specific intent, as defined in La. Rev. Stat. Ann. § 14:10(1), could be inferred from defendant’s actions, and defendant did not prove by a preponderance of the evidence that he lacked specific intent due to intoxication, under La. Rev. Stat. Ann. § 14:15(2), the trial court did not err in finding that the evidence was sufficient to support a conviction for second degree murder in violation of La. Rev. Stat. Ann. § 14:30.1(A)(1). State v. Tolbird, 685 So. 2d 415, 1996 La. App. LEXIS 2975 (Dec. 11, 1996).

Where a defendant fought with his victim in public, left the scene and returned with a knife, and was overheard stating his intent to kill the victim, and witnesses testified that defendant was drunk, defendant failed to prove voluntary intoxication as a defense under La. Rev. Stat. Ann. § 14:15 to his crime of murder. State v. Ellis, 677 So. 2d 617, 1996 La. App. LEXIS 1343 (June 26, 1996), writ denied by La. 96-1991, 688 So. 2d 521, 1997 La. LEXIS 427 (La. Feb. 21, 1997), writ denied by La. 2003-1268, 872 So. 2d 486, 2004 La. LEXIS 1504 (La. Apr. 30, 2004).

Based on defendant’s actions, his signing of a waiver, and the testimony of the police as to the level and affect of his intoxication, a rational jury, pursuant to La. Rev. Stat. Ann. § 14:15(2), could have found that defendant had the specific intent to commit aggravated rape in spite of his intoxication. State v. Crawford, 619 So. 2d 828, 1993 La. App. LEXIS 2248 (May 28, 1993), writ of certiorari denied by 625 So. 2d 1032, 1993 La. LEXIS 2899 (La. 1993).

Defendant’s second-degree murder conviction was upheld because the fact that defendant was drinking before he committed the murder was not, of itself, sufficient to negate specific intent. State v. Corley, 617 So. 2d 1292, 1993 La. App. LEXIS 1720 (May 5, 1993), reversed by, vacated by, remanded by La. 93-1934, 633 So. 2d 151, 1994 La. LEXIS 655 (La. Mar. 11, 1994).

Man was properly convicted of first-degree murder after he failed to carry his burden of proving that he lacked specific intent to commit the crime because he was involuntarily intoxicated by a combination of alcohol and prescription drugs. State v. Wisinger, 618 So. 2d 923, 1993 La. App. LEXIS 1690 (Apr. 23, 1993), writ of certiorari denied by 625 So. 2d 1063, 1993 La. LEXIS 2943 (La. 1993).

Given the definitions of intoxication in La. Rev. Stat. Ann. § 14:15(2), specific intent in La. Rev. Stat. Ann. § 14:10(1), and that under La. Rev. Stat. Ann. § 14:30.1, an element of second degree murder was the specific intent to kill or inflict great bodily harm, the evidence supported the conclusion that a defendant had a specific intent to kill his victim, despite his use of anabolic steroids. State v. Knowles, 598 So. 2d 430, 1992 La. App. LEXIS 992 (Apr. 8, 1992).

Expert medical testimony offered by a defendant failed to meet his burden of proof under La. Rev. Stat. Ann. § 14.15 that he was in a drugged condition and lacked specific criminal intent to commit the offense of second degree murder. State v. Castille, 590 So. 2d 755, 1991 La. App. LEXIS 2979 (Nov. 13, 1991), writ of certiorari denied by 597 So. 2d 1025, 1992 La. LEXIS 1578 (La. 1992).

Involuntary intoxication defense instruction to the jury was improper under La. Rev. Stat. Ann. § 14:15 in the case of defendant who fraudulently obtained prescriptions for controlled substances, ostensibly under the influence of a drug addiction. State v. Savoy, 551 So. 2d 835, 1989 La. App. LEXIS 2052 (Nov. 8, 1989).

Because specific intent was not required for illegal possession of a firearm under La. Rev. Stat. Ann. § 14:95.1, a defendant’s intoxicated condition was not an available defense under La. Rev. Stat. Ann. § 14:15, so the defendant’s counsel was not ineffective in failing to raise that defense. State v. Frank, 549 So. 2d 401, 1989 La. App. LEXIS 1536 (Sept. 1, 1989).

Defendant, who had helped consume a case of beer and two fifths of whiskey in the 12 hours prior to the crime, did not present sufficient evidence of voluntary intoxication under La. Rev. Stat. Ann. § 14:15(2) to negate the specific intent element of second-degree murder, as defined in La. Rev. Stat. Ann. § 14:10. State v. Salas Martinez, 524 So. 2d 871, 1988 La. App. LEXIS 203 (Feb. 3, 1988), writ of certiorari denied by 525 So. 2d 1047, 1988 La. LEXIS 1194 (La. 1988).

Although there was conflicting evidence as to defendant’s appearance of intoxication, the evidence overwhelmingly indicated that defendant was aware of what he was doing and had the requisite specific intent to commit first degree murder, especially in light of the severity of the attack and the facts that defendant was able to leave the scene, stop at both his brother’s house and a friend’s house, and then proceed to drive to another town. State v. Freeman, 517 So. 2d 390, 1987 La. App. LEXIS 11066 (Dec. 8, 1987).

Manslaughter conviction was proper because the defendant failed to prove that he was insane at the time of a shooting and his level of intoxication was insufficient pursuant to La. Rev. Stat. Ann. § 14:15(2) to preclude his specific intent to kill or do great bodily harm to his wife. State v. Hilburn, 512 So. 2d 497, 1987 La. App. LEXIS 9845 (June 23, 1987), writ of certiorari denied by 515 So. 2d 444, 1987 La. LEXIS 10727 (La. 1987).

Where defendant’s level of intoxication was insufficient to preclude his specific intent under La. Rev. Stat. Ann. § 14:15(2), his conviction for second-degree murder was upheld. State v. Brunner, 476 So. 2d 548, 1985 La. App. LEXIS 9924 (Oct. 8, 1985), writ of certiorari denied by 577 So. 2d 44, 1991 La. LEXIS 979 (La. 1991).

A jury was entitled to discredit defendant’s claim of intoxication under La. Rev. Stat. Ann. §§ 14:10 and 14:15, and to convict defendant of simple burglary under La. Rev. Stat. Ann. § 14:62 and theft under La. Rev. Stat. Ann. § 14:67, where the state’s witnesses testified that defendant’s actions in trying to remove a child’s car seat and throwing a tool box over a fence were inconsistent with being drunk. State v. Rogers, 464 So. 2d 955, 1985 La. App. LEXIS 8257 (Feb. 12, 1985).

Where the evidence tending to show that defendant was drugged during the commission of the offenses was his own unsubstantiated and uncorroborated statements, it was inadequate to create reasonable doubt as to the presence of his specific criminal intent under La. Rev. Stat. Ann. § 14:15(2). State v. Jackson, 445 So. 2d 62, 1984 La. App. LEXIS 7895 (Jan. 16, 1984).

With the testimony of police and store employees, the opinions of the doctors regarding defendant’s use of alcohol and drugs, and defendant’s meticulous mode of operation, there was sufficient evidence of defendant’s ability to form specific intent to commit theft even though defendant claimed she was intoxicated at the time of the offense. State v. Deaton, 438 So. 2d 1218, 1983 La. App. LEXIS 9311 (Oct. 12, 1983).

Although the testimony indicated that a second degree murder defendant had been drinking for a long period of time; where there was no testimony as to the exact amount of beer he had consumed and evidence that defendant had nothing to drink for at least three and one-half hours prior to a fatal shooting and had eaten a large breakfast during this period, there was insufficient evidence that intoxication negated the specific intent required for a second degree murder conviction. State v. Massey, 436 So. 2d 522, 1983 La. LEXIS 11188 (June 27, 1983).

Insanity and intoxication defenses could not be combined such that a person who was voluntarily intoxicated could lose the ability to form a specific intent and to distinguish right from wrong, so a defendant was properly convicted of manslaughter. State v. Scott, 344 So. 2d 1002, 1977 La. LEXIS 5647 (Apr. 11, 1977).

• Jury Instructions

•• Requests to Charge. — Trial court did not err in refusing to give defendant’s requested special charges concerning the defense of intoxication because the trial court correctly instructed the jury that voluntary intoxication constituted a defense under La. Rev. Stat. Ann. § 14:15(2) if defendant’s intoxicated condition precluded the presence of a specific criminal intent. State v. Leroux, 641 So. 2d 656, 1994 La. App. LEXIS 2213 (July 26, 1994).

• Postconviction Proceedings

•• Motions for New Trial. — Where a prosecutor failed to turn over exculpatory statements regarding an inmate’s intoxication when a shooting occurred, the inmate’s application for post-conviction relief should have been granted; the statements supported a defense theory in a murder trial. State v. Lindsey, 844 So. 2d 961, 2003 La. App. LEXIS 1070 (Apr. 2, 2003).

EVIDENCE

• Scientific Evidence

•• Blood Alcohol. — Under La. Rev. Stat. Ann. § 14:15, defendant’s intoxication was not material unless it precluded the presence of criminal intent and, because intoxication was an “other condition” under La. Code Crim. Proc. Ann. art. 726, requiring prior notice to the State of defendant’s intention to introduce testimony relative thereto, evidence of the results of a blood alcohol test was properly excluded. State v. Trahan, 576 So. 2d 1, 1990 La. LEXIS 1028 (Apr. 30, 1990).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The effect of the amended R.S. 46:1805 is to broaden the scope of crimes for which victims may be remunerated by the Crime Victims Reparation Board. Intoxication related offenses should not be exempt from this provision., OPINION No. 84-685, La. Atty. Gen. Op. No. 1984-685; 1984 La. AG LEXIS 209.

The crime of driving while intoxicated, does not lend itself to a valid charge of “attempted DWI”., OPINION No. 87-94, La. Atty. Gen. Op. No. 1987-94; 1987 La. AG LEXIS 389.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: The Insanity Defense: Should Louisiana Change the Rules? 44 La. L. Rev. 165 (September, 1983).

Article: Criminal Procedure. 47 La. L. Rev. 267 (November, 1986).

Developments in the Law 1981-1982: A Symposium: Criminal Law. 43 La. L. Rev. 361 (November, 1982).

Article: The Louisiana Criminal Code of 1942 — Doctrinal Provisions, Defenses, and Theories of Culpability. 52 La. L. Rev. 1083 (May, 1992).

Article: The Mental Element of Louisiana Crimes: It Doesn’t Matter What You Think. 70 Tul. L. Rev. 855 (March, 1996).

Unveiling the Cloak of Deception: Determining When Ignorance or Mistake Should Excuse Criminal Responsibility in Louisiana. 23 S.U. L. Rev. 213 (Spring, 1996).

§ 16. Mistake of fact.

Unless there is a provision to the contrary in the definition of a crime, reasonable ignorance of fact or mistake of fact which precludes the presence of any mental element required in that crime is a defense to any prosecution for that crime.

CROSS REFERENCES

Municipal Law. — Criminal code > mistake of fact. New Orleans Code of Ordinance § 54-16.

Criminal law > mistake of fact. Baton Rouge Code of Ordinance § 13:16.
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CRIMINAL LAW & PROCEDURE

• Defenses

•• Ignorance & Mistake of Law. — Defense of mistake of fact requires a reasonable ignorance of fact or mistake of fact which precludes the presence of any mental element required in that crime; along with establishing this defense, a special jury charge by the court under La. Code Crim. Proc. Ann. art. 807 shall not require qualification, limitation or explanation, and it is required to be wholly correct and pertinent. State v. Murphy, 785 So. 2d 197, 2001 La. App. LEXIS 742 (Apr. 6, 2001), writ denied by La. 2001-1259, 811 So. 2d 920, 2002 La. LEXIS 1132 (La. Mar. 22, 2002).

Pursuant to La. Rev. Stat. Ann. § 14:16, reasonable ignorance of fact or mistake of fact, which precludes the presence of any mental element required in the crime, is a defense, unless there is a statutory provision to the contrary. State v. Byars, 550 So. 2d 876, 1989 La. App. LEXIS 1655 (Sept. 27, 1989).

•• Justification. — In a second-degree murder case, defendant was not entitled to a jury instruction on justification where defendant killed the victim in defense of his stepfather where his stepfather was the aggressor. State v. Bacon, 578 So. 2d 175, 1991 La. App. LEXIS 614 (Mar. 28, 1991), writ denied by La. 93-0694, 651 So. 2d 857, 1995 La. LEXIS 955 (La. Mar. 30, 1995).

• Sentencing

•• Cruel & Unusual Punishment. — Defendant could not claim ignorance or mistake when he admitted to taking the truck bed cover that belonged to another person. State v. Alvey, 839 So. 2d 395, 2003 La. App. LEXIS 172 (Jan. 29, 2003).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Law. 44 La. L. Rev. 279 (November, 1983).

Article: Presumptions and Burdens of Proof in Louisiana Property Law. 46 La. L. Rev. 225 (November, 1985).

Article: Criminal Procedure. 47 La. L. Rev. 267 (November, 1986).

Article: The Louisiana Criminal Code of 1942 — Doctrinal Provisions, Defenses, and Theories of Culpability. 52 La. L. Rev. 1083 (May, 1992).

Article: The Mental Element of Louisiana Crimes: It Doesn’t Matter What You Think. 70 Tul. L. Rev. 855 (March, 1996).

Unveiling the Cloak of Deception: Determining When Ignorance or Mistake Should Excuse Criminal Responsibility in Louisiana. 23 S.U. L. Rev. 213 (Spring, 1996).

§ 17. Mistake of law.

Ignorance of the provision of this Code or of any criminal statute is not a defense to any criminal prosecution. However, mistake of law which results in the lack of an intention that consequences which are criminal shall follow, is a defense to a criminal prosecution under the following circumstances:

(1) Where the offender reasonably relied on the act of the legislature in repealing an existing criminal provision, or in otherwise purporting to make the offender’s conduct lawful; or

(2) Where the offender reasonably relied on a final judgment of a competent court of last resort that a provision making the conduct in question criminal was unconstitutional.

CROSS REFERENCES

Municipal Law. — Criminal code > mistake of law. New Orleans Code of Ordinance § 54-17.

Criminal law > mistake of law. Baton Rouge Code of Ordinance § 13:17.
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CRIMINAL LAW & PROCEDURE

• Defenses

•• Ignorance & Mistake of Law. — Although defendant received a pardon as a first-time felony offender, his conviction for attempted possession of a firearm by a convicted felon was affirmed on the grounds that he was not protected from prosecution for the offense; the legislature limited the rights of citizenship that were restored and defendant failed to produce any evidence to support his defense of mistake of law under La. Rev. Stat. Ann. § 14:17(1). State v. Riser, 704 So. 2d 946, 1997 La. App. LEXIS 2834 (Dec. 12, 1997).

Although the second defendant may not have thought that his actions of settling the case with the victims while a criminal investigation was ongoing was to criminal, the second defendant as well as the first defendant intended to influence the conduct of potential witnesses. State v. DeKay, 387 So. 2d 570, 1980 La. LEXIS 8343 (June 23, 1980).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Vices of Consent, Error, Fraud, Duress and an Epilogue on Lesion. 50 La. L. Rev. 1 (September, 1989).

Article: The Mental Element of Louisiana Crimes: It Doesn’t Matter What You Think. 70 Tul. L. Rev. 855 (March, 1996).

Article: Error in the Formation of Contracts in Louisiana: A Comparative Analysis. 53 Tul. L. Rev. 329 (February, 1979).

Unveiling the Cloak of Deception: Determining When Ignorance or Mistake Should Excuse Criminal Responsibility in Louisiana. 23 S.U. L. Rev. 213 (Spring, 1996).

Comment: Louisiana’s Shoot the Carjacker Law: A License to Kill or a Layman’s Explanation to Already Existing Homicide Justifications? 26 S.U. L. Rev. 227 (Spring, 1999).

§ 18. Justification; general provisions.

The fact that an offender’s conduct is justifiable, although otherwise criminal, shall constitute a defense to prosecution for any crime based on that conduct. This defense of justification can be claimed under the following circumstances:

(1) When the offender’s conduct is an apparently authorized and reasonable fulfillment of any duties of public office; or

(2) When the offender’s conduct is a reasonable accomplishment of an arrest which is lawful under the Code of Criminal Procedure; or

(3) When for any reason the offender’s conduct is authorized by law; or

(4) When the offender’s conduct is reasonable discipline of minors by their parents, tutors or teachers; or

(5) When the crime consists of a failure to perform an affirmative duty and the failure to perform is caused by physical impossibility; or

(6) When any crime, except murder, is committed through the compulsion of threats by another of death or great bodily harm, and the offender reasonably believes the person making the threats is present and would immediately carry out the threats if the crime were not committed; or

(7) When the offender’s conduct is in defense of persons or of property under any of the circumstances described in Articles 19 through 22.

CROSS REFERENCES

Louisiana Law. — Statewide permits for concealed handguns; application procedures; definitions, see La. R.S. 40:1379.3.

Municipal Law. — Criminal code > justification, general provisions. New Orleans Code of Ordinance § 54-18.

Criminal law > justification; general provisions. Baton Rouge Code of Ordinance § 13:18.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• General Overview. — Defendant’s application for rehearing on the affirmance of defendant’s conviction had to be denied as the evidence did not show that defendant was justified or acting in self-defense when defendant heard a person identify that person as a police officer as defendant’s actions in then firing at the police officer and continuing to fire at the officer as the officer ran away negated defendant’s claims that defendant was justified or acting in self-defense while shooting at the officer. State v. Woods, 828 So. 2d 6, 2002 La. App. LEXIS 2769 (Sept. 11, 2002).

••• Assault & Battery

•••• General Overview. — Evidence was sufficient to support defendant’s aggravated battery conviction arising out of a stabbing; the State’s evidence negated his justification defense by showing that defendant’s victim was unarmed and backing away from the defendant in an attempt to retreat from the altercation and that defendant continued to approach the victim, swinging his box cutter, until he hit his mark. State v. Smith, 777 So. 2d 584, 2000 La. App. LEXIS 3439 (Dec. 20, 2000), writ denied by La. 2001-0364, 812 So. 2d 663, 2002 La. LEXIS 1267 (La. Apr. 12, 2002), writ denied by La. 2003-0377, 867 So. 2d 679, 2004 La. LEXIS 519 (La. Feb. 13, 2004), writ denied by La. 2004-1223, 897 So. 2d 593, 2005 La. LEXIS 969 (La. Apr. 1, 2005), writ denied by La. 2005-0431, 918 So. 2d 1024, 2006 La. LEXIS 28 (La. Jan. 9, 2006).

Where there was no proof that the disciplinary measures undertaken by the care center workers were unreasonable or excessive so as to demonstrate that the minor defendant was justified in resisting, and when the batteries occurred, the defendant was actually striking at the workers, rather than merely attempting to wrest herself free from the workers’ restraints, the defendant’s behavior manifested a general intent to use force or violence on the workers, and the batteries were proven. State in Interest of D.W., 528 So. 2d 1071, 1988 La. App. LEXIS 1655 (June 28, 1988).

Although defendant teacher raised the defense of justification under La. Rev. Stat. Ann.§14:18(4), the trial court noted the defendant was not in sufficient control of himself to delover any corporal punishment to the child, as evidenced by the location of the marks, which were inflicted in the lumbosacral area. State v. Spencer, 486 So. 2d 870, 1986 La. App. LEXIS 6452 (Mar. 25, 1986).

•• Homicide

••• General Overview. — Under La. Rev. Stat. Ann. § 14:18, the fact that an offender’s conduct is justifiable, although otherwise criminal, constitutes a defense to prosecution for any crime based on that conduct; under La. Rev. Stat. Ann. § 14:20(1) a homicide is justifiable when committed in self-defense by one who reasonably believes that he is in imminent danger of losing his life or receiving great bodily harm and that the killing is necessary to save himself from that danger. State v. Miller, 720 So. 2d 829, 1998 La. App. LEXIS 3051 (Oct. 28, 1998), writ denied by La. 98-3119, 741 So. 2d 659, 1999 La. LEXIS 1394 (La. May 14, 1999).

••• Murder

•••• General Overview. — Defense of justification by compulsion was unavailable to defendant accused of murder pursuant to La. Rev. Stat. Ann. § 14:18(6). State v. McCartney, 684 So. 2d 416, 1996 La. App. LEXIS 2354 (Oct. 9, 1996), writ of certiorari denied by La. 97-0508, 700 So. 2d 503, 1997 La. LEXIS 2589 (La. Sept. 5, 1997), writ of certiorari denied by 522 U.S. 1002, 118 S. Ct. 573, 139 L. Ed. 2d 412, 1997 U.S. LEXIS 7183, 66 U.S.L.W. 3386 (1997).

While coercion, or threats by defendant’s accomplice might have affected defendant’s motivation for killing, i.e., to survive, this factor had no bearing on whether defendant had specific intent as required by the first degree murder statute, La. Rev. Stat. Ann. § 14:30; the trial judge’s instruction to the effect that the defense of coercion was not available to one charged with murder was a correct statement of the law, La. Rev. Stat. Ann. § 14:18(6). State v. Glass, 455 So. 2d 659, 1984 La. LEXIS 8993 (May 14, 1984), writ of certiorari denied by 471 U.S. 1080, 105 S. Ct. 2159, 85 L. Ed. 2d 514, 1985 U.S. LEXIS 1731 (1985).

•• Miscellaneous Offenses

••• General Overview. — Trial court improperly convicted purported father of criminal neglect of family because he was justified under La. Rev. Stat. Ann. § 14:18(3) in not supporting the illegitimate child, as there was no legal duty for him to furnish support to the child; thus, his conduct was authorized by law. State v. Sims, 220 LA. 532, 57 So. 2d 177, 1952 La. LEXIS 1104 (Jan. 14, 1952).

•• Weapons

••• Possession

•••• General Overview. — Where officers found a gun on defendant’s person as he was crossing a bridge, he was convicted for being a felon in possession of a firearm based on his previous conviction for manslaughter; the jury properly rejected his defense of justification, because he was not in imminent peril of death or great bodily harm at the time of his arrest. State v. Crawford, 873 So. 2d 768, 2004 La. App. LEXIS 1077 (Apr. 27, 2004), writ denied by La. 2004-1744, 901 So. 2d 1083, 2005 La. LEXIS 1516 (La. May 6, 2005).

Louisiana Supreme Court has found that a felon may justifiably possess a weapon for self-defense in the following situations: (1) when a felon is in imminent peril of great bodily harm, or reasonably believes himself or others to be in such danger, he may take possession of a weapon for a period no longer than is necessary or apparently necessary to use it in self-defense, or (2) in defense of others. State v. Crawford, 873 So. 2d 768, 2004 La. App. LEXIS 1077 (Apr. 27, 2004), writ denied by La. 2004-1744, 901 So. 2d 1083, 2005 La. LEXIS 1516 (La. May 6, 2005).

••• Use

•••• General Overview. — Defendant’s actions in firing a shotgun at another person were neither reasonable nor justified under La. Rev. Stat. Ann. § 14:18 where there was no evidence to support defendant’s claims that he could not escape and that he had no other choice but to return fire, and where witnesses testified that there was nothing obstructing defendant’s vehicle or preventing him from driving away from the scene. State v. Brazil, 784 So. 2d 734, 2001 La. App. LEXIS 668 (Apr. 4, 2001).

• Double Jeopardy

•• Collateral Estoppel. — Where defendant’s first trial was properly instructed on his defense of justification and acquitted him of possession of a firearm by a convicted felon, the acquittal was not against the weight of the evidence; thus, collateral estoppel barred the state from prosecuting defendant for attempted second degree murder and from securing the conviction of the lesser included aggravated battery arising from the same incident. State v. Blache, 480 So. 2d 304, 1985 La. LEXIS 10084 (Dec. 2, 1985).

• Guilty Pleas

•• Coercion. — Trial court properly refused defendant’s requests to exhibit defendant’s accomplice as physical evidence and to produce mug shots of the accomplice for the purpose of showing the jury what the accomplice looked like; the trial judge correctly understood that the purpose of exhibiting the accomplice was to support defendant’s coercion argument, but because coercion was not a defense to murder, and because defendant’s argument that coercion justified the two murders of which he was accused would not have affected the determination of whether defendant had the requisite specific intent, such evidence was not relevant in the guilt phase of the first degree murder file. State v. Glass, 455 So. 2d 659, 1984 La. LEXIS 8993 (May 14, 1984), writ of certiorari denied by 471 U.S. 1080, 105 S. Ct. 2159, 85 L. Ed. 2d 514, 1985 U.S. LEXIS 1731 (1985).

• Defenses

•• General Overview. — In defendant’s manslaughter case, the court noted that the fact that an offender’s conduct was justifiable, although otherwise criminal, constituted a defense to prosecution for any crime based on that conduct under La. Rev. Stat. Ann. § 14:18; the court stressed that a homicide was justifiable when committed in self-defense by one who reasonably believed that he was in imminent danger of losing his life or receiving great bodily harm and that the killing is necessary to save himself from that danger in accordance with La. Rev. Stat. Ann. § 14:20(1). State v. Hardy, 711 So. 2d 715, 1998 La. App. LEXIS 390 (Mar. 06, 1998), writ denied by, review denied by La. 98-0927, 723 So. 2d 954, 1998 La. LEXIS 2564 (La. Sept. 4, 1998).

•• Coercion & Duress. — Defense of justification by compulsion was unavailable to defendant accused of murder pursuant to La. Rev. Stat. Ann. § 14:18(6). State v. McCartney, 684 So. 2d 416, 1996 La. App. LEXIS 2354 (Oct. 9, 1996), writ of certiorari denied by La. 97-0508, 700 So. 2d 503, 1997 La. LEXIS 2589 (La. Sept. 5, 1997), writ of certiorari denied by 522 U.S. 1002, 118 S. Ct. 573, 139 L. Ed. 2d 412, 1997 U.S. LEXIS 7183, 66 U.S.L.W. 3386 (1997).

While coercion, or threats by defendant’s accomplice might have affected defendant’s motivation for killing, i.e., to survive, this factor had no bearing on whether defendant had specific intent as required by the first degree murder statute, La. Rev. Stat. Ann. § 14:30; the trial judge’s instruction to the effect that the defense of coercion was not available to one charged with murder was a correct statement of the law, La. Rev. Stat. Ann. § 14:18(6). State v. Glass, 455 So. 2d 659, 1984 La. LEXIS 8993 (May 14, 1984), writ of certiorari denied by 471 U.S. 1080, 105 S. Ct. 2159, 85 L. Ed. 2d 514, 1985 U.S. LEXIS 1731 (1985).

•• Justification. — Where officers found a gun on defendant’s person as he was crossing a bridge, he was convicted for being a felon in possession of a firearm based on his previous conviction for manslaughter; the jury properly rejected his defense of justification, because he was not in imminent peril of death or great bodily harm at the time of his arrest. State v. Crawford, 873 So. 2d 768, 2004 La. App. LEXIS 1077 (Apr. 27, 2004), writ denied by La. 2004-1744, 901 So. 2d 1083, 2005 La. LEXIS 1516 (La. May 6, 2005).

Louisiana Supreme Court has found that a felon may justifiably possess a weapon for self-defense in the following situations: (1) when a felon is in imminent peril of great bodily harm, or reasonably believes himself or others to be in such danger, he may take possession of a weapon for a period no longer than is necessary or apparently necessary to use it in self-defense, or (2) in defense of others. State v. Crawford, 873 So. 2d 768, 2004 La. App. LEXIS 1077 (Apr. 27, 2004), writ denied by La. 2004-1744, 901 So. 2d 1083, 2005 La. LEXIS 1516 (La. May 6, 2005).

There was sufficient evidence to support defendant’s conviction under La. Rev. Stat. Ann. § 14:93.2.3 where: (1) The victim, a minor, identified defendant as the perpetrator, and while the victim sometimes referred to the perpetrator by a pronoun, there was no other figure named as a possible perpetrator; (2) the victim testified that defendant beat the victim with an electrical cord that caused bleeding, and beat the victim over a period of time; (3) even if considered discipline, defendant’s actions did not constitute reasonable discipline under La. Rev. Stat. Ann. § 14:18(4); and (4) the victim’s testimony was corroborated by a physician’s testimony, which physician treated the victim for the injuries. State v. Dixon, 852 So. 2d 471, 2003 La. App. LEXIS 1752 (June 12, 2003).

Although counsel argued that evidence of statements made by two co-defendants was admissible under the co-conspirator hearsay exception in La. Code Evid. Ann. art. 801(D)(3)(b), the trial transcript showed that counsel sought only to establish from police witnesses that the co-defendants had given statements completely at odds with what the bank surveillance tape depicted of their actions at the time of the robbery, and any opinion as to whether the statements matched what was depicted on the surveillance tape in support of the argument that defendant was merely a follower and not a leader in the conspiracy was irrelevant because the defense of justification or excuse to a homicide had no validity under La. Rev. Stat. Ann. § 14:18(6); thus, the trial court did not abuse its discretion when it decided to exclude introduction of actions and statements of the co-defendants who did not testify at defendant’s trial. State v. Dunn, 831 So. 2d 862, 2002 La. LEXIS 3065 (Nov. 1, 2002), remanded by La. 2003-0821, 847 So. 2d 1183, 2003 La. LEXIS 1342 (La. May 9, 2003), superseded by statute in State v. Turner, La. 2005-2425, 936 So. 2d 89, 2006 La. LEXIS 2133 (La. July 10, 2006).

Defendant’s actions in firing a shotgun at another person were neither reasonable nor justified under La. Rev. Stat. Ann. § 14:18 where there was no evidence to support defendant’s claims that he could not escape and that he had no other choice but to return fire, and where witnesses testified that there was nothing obstructing defendant’s vehicle or preventing him from driving away from the scene. State v. Brazil, 784 So. 2d 734, 2001 La. App. LEXIS 668 (Apr. 4, 2001).

Trial court did not err in refusing to allow defendant to present evidence on the defense of justification; although this right was guaranteed by La. Const. art. I, § 16, and La. Code Crim. Proc. Ann. art. 851, defendant could not prove that his illegal possession of a handgun was justified under La. Rev. Stat. Ann. § 14:18, or necessary for the defense of others under La. Rev. Stat. Ann. § 14:22, based on the proffered evidence that men had been trespassing around his property and that he found a gun there and had to pick it up to safeguard children in the area. State v. Lee, 782 So. 2d 1063, 2001 La. App. LEXIS 43 (Jan. 30, 2001), writ denied by La. 2001-0831, 808 So. 2d 338, 2002 La. LEXIS 419 (La. Feb. 1, 2002).

Evidence was sufficient to support defendant’s aggravated battery conviction arising out of a stabbing; the State’s evidence negated his justification defense by showing that defendant’s victim was unarmed and backing away from the defendant in an attempt to retreat from the altercation and that defendant continued to approach the victim, swinging his box cutter, until he hit his mark. State v. Smith, 777 So. 2d 584, 2000 La. App. LEXIS 3439 (Dec. 20, 2000), writ denied by La. 2001-0364, 812 So. 2d 663, 2002 La. LEXIS 1267 (La. Apr. 12, 2002), writ denied by La. 2003-0377, 867 So. 2d 679, 2004 La. LEXIS 519 (La. Feb. 13, 2004), writ denied by La. 2004-1223, 897 So. 2d 593, 2005 La. LEXIS 969 (La. Apr. 1, 2005), writ denied by La. 2005-0431, 918 So. 2d 1024, 2006 La. LEXIS 28 (La. Jan. 9, 2006).

Statutory defense of justification is a codification of the legal doctrine of necessity, which generally provides that the existence of extenuating circumstances will defeat criminal culpability; the doctrine may be applied in circumstances other than those enumerated in La. Rev. Stat. Ann. § 14:18 and may provide a defense in any case in which it is not expressly prohibited. State v. Smith, 777 So. 2d 584, 2000 La. App. LEXIS 3439 (Dec. 20, 2000), writ denied by La. 2001-0364, 812 So. 2d 663, 2002 La. LEXIS 1267 (La. Apr. 12, 2002), writ denied by La. 2003-0377, 867 So. 2d 679, 2004 La. LEXIS 519 (La. Feb. 13, 2004), writ denied by La. 2004-1223, 897 So. 2d 593, 2005 La. LEXIS 969 (La. Apr. 1, 2005), writ denied by La. 2005-0431, 918 So. 2d 1024, 2006 La. LEXIS 28 (La. Jan. 9, 2006).

In a non-homicide situation, the defense of justification requires a dual inquiry: (1) an objective inquiry into whether the force used was reasonable under the circumstance, and (2) a subjective inquiry into whether the force was apparently necessary. State v. Smith, 777 So. 2d 584, 2000 La. App. LEXIS 3439 (Dec. 20, 2000), writ denied by La. 2001-0364, 812 So. 2d 663, 2002 La. LEXIS 1267 (La. Apr. 12, 2002), writ denied by La. 2003-0377, 867 So. 2d 679, 2004 La. LEXIS 519 (La. Feb. 13, 2004), writ denied by La. 2004-1223, 897 So. 2d 593, 2005 La. LEXIS 969 (La. Apr. 1, 2005), writ denied by La. 2005-0431, 918 So. 2d 1024, 2006 La. LEXIS 28 (La. Jan. 9, 2006).

Where defendant choked his daughter outside their home and argued that he was justified under La. Rev. Stat. Ann. 14:18(4) in taking action to properly discipline his child, the trial court did not commit error in finding sufficient evidence to prove that defendant committed simple battery upon his daughter, a violation of La. Rev. Stat. Ann. § 14:35, when he restrained her and choked her outside of their residence. State v. Miller, 746 So. 2d 118, 1999 La. App. LEXIS 2763 (Oct. 13, 1999), writ denied by La. 1999-3259, 761 So. 2d 541, 2000 La. LEXIS 1322 (La. May 5, 2000).

Under La. Rev. Stat. Ann. § 14:18, the fact that an offender’s conduct is justifiable, although otherwise criminal, constitutes a defense to prosecution for any crime based on that conduct; under La. Rev. Stat. Ann. § 14:20(1) a homicide is justifiable when committed in self-defense by one who reasonably believes that he is in imminent danger of losing his life or receiving great bodily harm and that the killing is necessary to save himself from that danger. State v. Miller, 720 So. 2d 829, 1998 La. App. LEXIS 3051 (Oct. 28, 1998), writ denied by La. 98-3119, 741 So. 2d 659, 1999 La. LEXIS 1394 (La. May 14, 1999).

Father’s conduct was not reasonable discipline under La. Rev. Stat. Ann. § 14:18(4) but criminal beating where he hit his son’s body, ears, and head using a two foot long by one inch in diameter stick. State v. Bell, 647 So. 2d 498, 1994 La. App. LEXIS 3320 (Dec. 7, 1994).

Defendants could not assert a justification defense to charges of criminal trespass, obstructing public passages, and resisting an officer as a result of demonstrations at an abortion clinic. State v. Aguillard, 567 So. 2d 674, 1990 La. App. LEXIS 2084 (Sept. 13, 1990), writ of certiorari denied by 571 So. 2d 631, 1990 La. LEXIS 2920 (La. 1990).

In defendant’s trial for unauthorized entry into an inhabited dwelling, the trial court properly instructed the jury on defendant’s claim of justification, where the instructions were taken directly from La. Rev. Stat. Ann. § 14:18(3). State v. Washington, 533 So. 2d 392, 1988 La. App. LEXIS 2069 (Oct. 11, 1988).

Where there was no proof that the disciplinary measures undertaken by the care center workers were unreasonable or excessive so as to demonstrate that the minor defendant was justified in resisting, and when the batteries occurred, the defendant was actually striking at the workers, rather than merely attempting to wrest herself free from the workers’ restraints, the defendant’s behavior manifested a general intent to use force or violence on the workers, and the batteries were proven. State in Interest of D.W., 528 So. 2d 1071, 1988 La. App. LEXIS 1655 (June 28, 1988).

Although defendant teacher raised the defense of justification under La. Rev. Stat. Ann.§14:18(4), the trial court noted the defendant was not in sufficient control of himself to delover any corporal punishment to the child, as evidenced by the location of the marks, which were inflicted in the lumbosacral area. State v. Spencer, 486 So. 2d 870, 1986 La. App. LEXIS 6452 (Mar. 25, 1986).

Where defendant’s first trial was properly instructed on his defense of justification and acquitted him of possession of a firearm by a convicted felon, the acquittal was not against the weight of the evidence; thus, collateral estoppel barred the state from prosecuting defendant for attempted second degree murder and from securing the conviction of the lesser included aggravated battery arising from the same incident. State v. Blache, 480 So. 2d 304, 1985 La. LEXIS 10084 (Dec. 2, 1985).

Where defendant failed to show by a preponderance of the evidence that he was forced into participating in the robbery of a lounge, as required under La. Rev. Stat. Ann. § 14:18(6), the trial court did not err in finding that he was a delinquent. State in Interest of White, 411 So. 2d 537, 1982 La. App. LEXIS 6874 (Mar. 2, 1982).

•• Necessity. — Statutory defense of justification is a codification of the legal doctrine of necessity, which generally provides that the existence of extenuating circumstances will defeat criminal culpability; the doctrine may be applied in circumstances other than those enumerated in La. Rev. Stat. Ann. § 14:18 and may provide a defense in any case in which it is not expressly prohibited. State v. Smith, 777 So. 2d 584, 2000 La. App. LEXIS 3439 (Dec. 20, 2000), writ denied by La. 2001-0364, 812 So. 2d 663, 2002 La. LEXIS 1267 (La. Apr. 12, 2002), writ denied by La. 2003-0377, 867 So. 2d 679, 2004 La. LEXIS 519 (La. Feb. 13, 2004), writ denied by La. 2004-1223, 897 So. 2d 593, 2005 La. LEXIS 969 (La. Apr. 1, 2005), writ denied by La. 2005-0431, 918 So. 2d 1024, 2006 La. LEXIS 28 (La. Jan. 9, 2006).

•• Self-Defense. — Louisiana Supreme Court has found that a felon may justifiably possess a weapon for self-defense in the following situations: (1) when a felon is in imminent peril of great bodily harm, or reasonably believes himself or others to be in such danger, he may take possession of a weapon for a period no longer than is necessary or apparently necessary to use it in self-defense, or (2) in defense of others. State v. Crawford, 873 So. 2d 768, 2004 La. App. LEXIS 1077 (Apr. 27, 2004), writ denied by La. 2004-1744, 901 So. 2d 1083, 2005 La. LEXIS 1516 (La. May 6, 2005).

In defendant’s attempted manslaughter case, a court did not err in failing to give a requested special jury instruction on the issue of self-defense where the requested jury charge was contained in the general charge. State v. Farhood, 844 So. 2d 217, 2003 La. App. LEXIS 711 (Mar. 25, 2003).

Under La. Rev. Stat. Ann. § 14:18, the fact that an offender’s conduct is justifiable, although otherwise criminal, constitutes a defense to prosecution for any crime based on that conduct; under La. Rev. Stat. Ann. § 14:20(1) a homicide is justifiable when committed in self-defense by one who reasonably believes that he is in imminent danger of losing his life or receiving great bodily harm and that the killing is necessary to save himself from that danger. State v. Miller, 720 So. 2d 829, 1998 La. App. LEXIS 3051 (Oct. 28, 1998), writ denied by La. 98-3119, 741 So. 2d 659, 1999 La. LEXIS 1394 (La. May 14, 1999).

In connection with a charge of murder, the State sufficiently proved that the defendants did not act in self-defense, as the evidence indicated that the defendants pursued the victim around the corner and shot him in the back. State v. Thomas, 620 So. 2d 469, 1993 La. App. LEXIS 2334 (June 15, 1993), writ of certiorari denied by 625 So. 2d 1062, 1993 La. LEXIS 2944 (La. 1993).

• Scienter

•• Specific Intent. — While coercion, or threats by defendant’s accomplice might have affected defendant’s motivation for killing, i.e., to survive, this factor had no bearing on whether defendant had specific intent as required by the first degree murder statute, La. Rev. Stat. Ann. § 14:30; the trial judge’s instruction to the effect that the defense of coercion was not available to one charged with murder was a correct statement of the law, La. Rev. Stat. Ann. § 14:18(6). State v. Glass, 455 So. 2d 659, 1984 La. LEXIS 8993 (May 14, 1984), writ of certiorari denied by 471 U.S. 1080, 105 S. Ct. 2159, 85 L. Ed. 2d 514, 1985 U.S. LEXIS 1731 (1985).

Trial court properly refused defendant’s requests to exhibit defendant’s accomplice as physical evidence and to produce mug shots of the accomplice for the purpose of showing the jury what the accomplice looked like; the trial judge correctly understood that the purpose of exhibiting the accomplice was to support defendant’s coercion argument, but because coercion was not a defense to murder, and because defendant’s argument that coercion justified the two murders of which he was accused would not have affected the determination of whether defendant had the requisite specific intent, such evidence was not relevant in the guilt phase of the first degree murder file. State v. Glass, 455 So. 2d 659, 1984 La. LEXIS 8993 (May 14, 1984), writ of certiorari denied by 471 U.S. 1080, 105 S. Ct. 2159, 85 L. Ed. 2d 514, 1985 U.S. LEXIS 1731 (1985).

• Jury Instructions

•• Particular Instructions

••• Theory of Defense. — In a theft of goods case, the trial court did not err in failing to give a justification charge to the jury, where the evidence did not support a justification defense; there was no evidence defendant was compelled to steal by threats of death or great bodily harm, defendant admitted that the man who initially entered the store with her did not tell her to steal the items, and a videotape of defendant at the store clearly showed that she was alone when she stole the items. State v. Wallis, 871 So. 2d 552, 2004 La. App. LEXIS 675 (Mar. 30, 2004).

In defendant’s trial for unauthorized entry into an inhabited dwelling, the trial court properly instructed the jury on defendant’s claim of justification, where the instructions were taken directly from La. Rev. Stat. Ann. § 14:18(3). State v. Washington, 533 So. 2d 392, 1988 La. App. LEXIS 2069 (Oct. 11, 1988).

•• Requests to Charge. — In defendant’s attempted manslaughter case, a court did not err in failing to give a requested special jury instruction on the issue of self-defense where the requested jury charge was contained in the general charge. State v. Farhood, 844 So. 2d 217, 2003 La. App. LEXIS 711 (Mar. 25, 2003).

EDUCATION LAW

• Administration & Operation

•• Boards of Elementary & Secondary Schools

••• Authority. — The criminal code of Louisiana implicitly allows the reasonable physical discipline of students by teachers. Roy v. Continental Ins. Co., 313 So. 2d 349, 1975 La. App. LEXIS 4157 (Apr. 21, 1975), writ of certiorari denied by 318 So. 2d 47, 1975 La. LEXIS 3882 (La. 1975).

EVIDENCE

• Hearsay

•• Exemptions

••• Statements by Coconspirators

•••• General Overview. — Although counsel argued that evidence of statements made by two co-defendants was admissible under the co-conspirator hearsay exception in La. Code Evid. Ann. art. 801(D)(3)(b), the trial transcript showed that counsel sought only to establish from police witnesses that the co-defendants had given statements completely at odds with what the bank surveillance tape depicted of their actions at the time of the robbery, and any opinion as to whether the statements matched what was depicted on the surveillance tape in support of the argument that defendant was merely a follower and not a leader in the conspiracy was irrelevant because the defense of justification or excuse to a homicide had no validity under La. Rev. Stat. Ann. § 14:18(6); thus, the trial court did not abuse its discretion when it decided to exclude introduction of actions and statements of the co-defendants who did not testify at defendant’s trial. State v. Dunn, 831 So. 2d 862, 2002 La. LEXIS 3065 (Nov. 1, 2002), remanded by La. 2003-0821, 847 So. 2d 1183, 2003 La. LEXIS 1342 (La. May 9, 2003), superseded by statute in State v. Turner, La. 2005-2425, 936 So. 2d 89, 2006 La. LEXIS 2133 (La. July 10, 2006).

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor. — Although counsel argued that evidence of statements made by two co-defendants was admissible under the co-conspirator hearsay exception in La. Code Evid. Ann. art. 801(D)(3)(b), the trial transcript showed that counsel sought only to establish from police witnesses that the co-defendants had given statements completely at odds with what the bank surveillance tape depicted of their actions at the time of the robbery, and any opinion as to whether the statements matched what was depicted on the surveillance tape in support of the argument that defendant was merely a follower and not a leader in the conspiracy was irrelevant because the defense of justification or excuse to a homicide had no validity under La. Rev. Stat. Ann. § 14:18(6); thus, the trial court did not abuse its discretion when it decided to exclude introduction of actions and statements of the co-defendants who did not testify at defendant’s trial. State v. Dunn, 831 So. 2d 862, 2002 La. LEXIS 3065 (Nov. 1, 2002), remanded by La. 2003-0821, 847 So. 2d 1183, 2003 La. LEXIS 1342 (La. May 9, 2003), superseded by statute in State v. Turner, La. 2005-2425, 936 So. 2d 89, 2006 La. LEXIS 2133 (La. July 10, 2006).

•• Weight & Sufficiency. — Evidence was sufficient to support defendant’s aggravated battery conviction arising out of a stabbing; the State’s evidence negated his justification defense by showing that defendant’s victim was unarmed and backing away from the defendant in an attempt to retreat from the altercation and that defendant continued to approach the victim, swinging his box cutter, until he hit his mark. State v. Smith, 777 So. 2d 584, 2000 La. App. LEXIS 3439 (Dec. 20, 2000), writ denied by La. 2001-0364, 812 So. 2d 663, 2002 La. LEXIS 1267 (La. Apr. 12, 2002), writ denied by La. 2003-0377, 867 So. 2d 679, 2004 La. LEXIS 519 (La. Feb. 13, 2004), writ denied by La. 2004-1223, 897 So. 2d 593, 2005 La. LEXIS 969 (La. Apr. 1, 2005), writ denied by La. 2005-0431, 918 So. 2d 1024, 2006 La. LEXIS 28 (La. Jan. 9, 2006).

FAMILY LAW

• Child Support

•• Obligations

••• General Overview. — Trial court improperly convicted purported father of criminal neglect of family because he was justified under La. Rev. Stat. Ann. § 14:18(3) in not supporting the illegitimate child, as there was no legal duty for him to furnish support to the child; thus, his conduct was authorized by law. State v. Sims, 220 LA. 532, 57 So. 2d 177, 1952 La. LEXIS 1104 (Jan. 14, 1952).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — La. R.S. 17:223, 17:416.1, CC Art. 220, OPINION NUMBER 83-68, La. Atty. Gen. Op. No. 1983-68; 1983 La. AG LEXIS 747.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Procedure. 47 La. L. Rev. 267 (November, 1986).

Article: Louisiana Constitutional Law. 52 La. L. Rev. 575 (January, 1992).

Article: The Louisiana Criminal Code of 1942 — Doctrinal Provisions, Defenses, and Theories of Culpability. 52 La. L. Rev. 1083 (May, 1992).

Article: Theft in the Louisiana Criminal Code of 1942. 52 La. L. Rev. 1109 (May, 1992).

Article: The Mental Element of Louisiana Crimes: It Doesn’t Matter What You Think. 70 Tul. L. Rev. 855 (March, 1996).

Comment: Is Private Sexual Conduct By Consenting Adults Protected By the Louisiana Constitution? 28 S.U. L. Rev. 171 (Spring, 2001).

§ 19. Use of force or violence in defense.

A. The use of force or violence upon the person of another is justifiable when committed for the purpose of preventing a forcible offense against the person or a forcible offense or trespass against property in a person’s lawful possession, provided that the force or violence used must be reasonable and apparently necessary to prevent such offense, and that this Section shall not apply where the force or violence results in a homicide.

B. For the purposes of this Section, there shall be a presumption that a person lawfully inside a dwelling, place of business, or motor vehicle held a reasonable belief that the use of force or violence was necessary to prevent unlawful entry thereto, or to compel an unlawful intruder to leave the premises or motor vehicle, if both of the following occur:

(1) The person against whom the force or violence was used was in the process of unlawfully and forcibly entering or had unlawfully and forcibly entered the dwelling, place of business, or motor vehicle.

(2) The person who used force or violence knew or had reason to believe that an unlawful and forcible entry was occurring or had occurred.

C. A person who is not engaged in unlawful activity and who is in a place where he or she has a right to be shall have no duty to retreat before using force or violence as provided for in this Section and may stand his or her ground and meet force with force.

D. No finder of fact shall be permitted to consider the possibility of retreat as a factor in determining whether or not the person who used force or violence in defense of his person or property had a reasonable belief that force or violence was reasonable and apparently necessary to prevent a forcible offense or to prevent the unlawful entry. (Acts 2006, No. 141, § 1, eff. Aug. 15, 2006.)

2006 Amendments. — Acts 2006, No. 141, § 1, effective August 15, 2006, added (B)-(D), substituted “Section” for “article” in present (A).

CROSS REFERENCES

Louisiana Law. — Limitation of liability for use of force in defense of certain crimes, see La. R.S. 9:2800.19.

Municipal Law. — Criminal code > use of force or violence in defense. New Orleans Code of Ordinance § 54-19.

Criminal law > use of force or violence in defense. Baton Rouge Code of Ordinance § 13:19.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — Defendant’s contention that evidence was overwhelming that he acted in self-defense, was incorrect where, inter alia, victim testified that he had no weapon and did not try to break into the apartment and neither threatened nor attacked defendant. State v. Steele, 829 So. 2d 541, 2002 La. App. LEXIS 2864 (Sept. 30, 2002), writ denied by La. 2002-2992, 853 So. 2d 632, 2003 La. LEXIS 2517 (La. Sept. 19, 2003).

Evidence that defendant struck and bit a jail employee and knocked him to the ground was sufficient to support his conviction for battery of a correctional employee. State v. Bell, 796 So. 2d 816, 2001 La. App. LEXIS 2146 (Oct. 3, 2001).

Pursuant to La. Rev. Stat. Ann. § 14:21, defendant, who was convicted of aggravated battery for hitting a man in the head with a stick about the size of a metal fencepost, could not argue self-defense under La. Rev. Stat. Ann. § 14:19 because the jury could have reasonably determined that no one made any verbal or physical threats to defendant who, as the aggressor, walked toward three men with a stick and a gun and, without any fear for himself or his family, chose to hit one of the men, who was defenseless. State v. McClure, 793 So. 2d 454, 2001 La. App. LEXIS 1907 (Aug. 22, 2001).

Where there was no proof that the disciplinary measures undertaken by the care center workers were unreasonable or excessive so as to demonstrate that the minor defendant was justified in resisting, and when the batteries occurred, the defendant was actually striking at the workers, rather than merely attempting to wrest herself free from the workers’ restraints, the defendant’s behavior manifested a general intent to use force or violence on the workers, and the batteries were proven. State in Interest of D.W., 528 So. 2d 1071, 1988 La. App. LEXIS 1655 (June 28, 1988).

•• Homicide

••• Murder

•••• General Overview. — Where a homicide did not result from force, La. Rev. Stat. Ann. § 14:19 sets forth the correct standard for determining whether a defendant acted in self-defense. State v. Richardson, 648 So. 2d 945, 1994 La. App. LEXIS 3566 (Dec. 14, 1994), writ of certiorari denied by La. 95-0343, 656 So. 2d 1011, 1995 La. LEXIS 1668 (La. June 23, 1995).

•• Miscellaneous Offenses

••• Cruelty to Animals

•••• General Overview. — Juvenile was not justified under La. Rev. Stat. Ann. § 14:19 in killing a small dog that had killed two of his ducks; the juvenile had gone to his neighbor’s property and killed the neighbor’s dog. State in Interest of Rowland, 509 So. 2d 779, 1987 La. App. LEXIS 9716 (June 10, 1987), writ of certiorari denied by 513 So. 2d 290, 1987 La. LEXIS 10219 (La. 1987).

•• Weapons

••• Possession

•••• General Overview. — Rational trier of fact could have found beyond a reasonable doubt that defendant was guilty of possession of a firearm in a firearm-free zone, La. Rev. Stat. Ann. § 14:95.2, and that such possession was not justifiable under La. Rev. Stat. Ann. § 14:19 because defendant’s resort to a semi-automatic pistol to “settle” a conflict with an unarmed eighth grade child on school property was not reasonable. State v. Wallace, 754 So. 2d 991, 1999 La. App. LEXIS 2685 (Sept. 24, 1999).

••• Use

•••• General Overview. — Where defendant fired a weapon at the pursuing victim during a high speed chase, defendant could not claim that he fired in self-defense where there was no evidence that the victim’s car rammed the rear bumper of defendant’s car and the victim was apparently unarmed. State v. Updite, 877 So. 2d 216, 2004 La. App. LEXIS 1562 (June 23, 2004), writ denied by La. 2004-1866, 888 So. 2d 229, 2004 La. LEXIS 3664 (La. Nov. 24, 2004).

• Double Jeopardy

•• Collateral Estoppel. — Where defendant’s first trial was properly instructed on his defense of justification and acquitted him of possession of a firearm by a convicted felon, the acquittal was not against the weight of the evidence; thus, collateral estoppel barred the state from prosecuting defendant for attempted second-degree murder and from securing the conviction of the lesser included aggravated battery arising from the same incident. State v. Blache, 480 So. 2d 304, 1985 La. LEXIS 10084 (Dec. 2, 1985).

• Guilty Pleas

•• Alford Pleas. — Prisoner pled guilty under an Alford plea to three counts of battery of a police officer, and never claimed excessive force during the arrest, so the prisoner’s justification defense was barred. Calhoun v. Sanderson, 2003 U.S. Dist. LEXIS 4620 (Mar. 25, 2003).

• Defenses

•• Justification. — Defendant’s application for rehearing on the affirmance of defendant’s conviction had to be denied as the evidence did not show that defendant was justified or acting in self-defense when defendant heard a person identify that person as a police officer as defendant’s actions in then firing at the police officer and continuing to fire at the officer ran away negated defendant’s claims that defendant was justified or acting in self-defense while shooting at the officer. State v. Woods, 828 So. 2d 6, 2002 La. App. LEXIS 2769 (Sept. 11, 2002).

Despite the conflicting testimony concerning the circumstances surrounding a fight, the testimony established that the fight between one victim and another person had ended at the time of the shooting and shooting the victim at that point was neither necessary, nor reasonable; the requirements for asserting the justification defense — that the force used be reasonable under the circumstances and necessary to prevent an imminent assault — were not met and the violence employed by defendant was not justified. State v. Collins, 826 So. 2d 598, 2002 La. App. LEXIS 2661 (Aug. 21, 2002), writ denied by La. 2002-2490, 847 So. 2d 1254, 2003 La. LEXIS 2147 (La. June 27, 2003).

Rational trier of fact could have found beyond a reasonable doubt that defendant was guilty of possession of a firearm in a firearm-free zone, La. Rev. Stat. Ann. § 14:95.2, and that such possession was not justifiable under La. Rev. Stat. Ann. § 14:19 because defendant’s resort to a semi-automatic pistol to “settle” a conflict with an unarmed eighth grade child on school property was not reasonable. State v. Wallace, 754 So. 2d 991, 1999 La. App. LEXIS 2685 (Sept. 24, 1999).

Where defendant stated that, when he fired into a car he was not worried about being hit by the car, did not see anyone in the car with a weapon, and did not know who was in the car or how many people were in the car, the jury could reasonably conclude that defendant’s actions were not justified as there was no showing that he was in any danger. State v. Salter, 733 So. 2d 58, 1999 La. App. LEXIS 334 (Feb. 24, 1999), writ denied by La. 99-0990, 747 So. 2d 1114, 1999 La. LEXIS 2904 (La. Sept. 24, 1999).

Trial court properly refused defendant’s proposed instruction on the justification of the use of force under La. Rev. Stat. Ann. § 14:19, where defendant’s use of force resulted in the death of the victim and was subject to the stricter standard under La. Rev. Stat. Ann. § 14:20. State v. Rhodes, 688 So. 2d 628, 1997 La. App. LEXIS 62 (Jan. 22, 1997), writ of certiorari denied by La. 97-0753, 701 So. 2d 980, 1997 La. LEXIS 2882 (La. Sept. 26, 1997).

When the evidence showed that defendant shot at two fleeing unarmed victims after their altercation with his friends was over, his actions were neither reasonable nor apparently necessary, thus not justified under either La. Rev. Stat. Ann. § 14:19 or La. Rev. Stat. Ann. § 14:21. State v. Hidalgo, 668 So. 2d 1188, 1996 La. App. LEXIS 73 (Jan. 17, 1996).

Because defendant was verbally abusive and struck the first blow, she was not justified in using force against a police officer per La. Rev. Stat. Ann. § 14:19. State v. Blancaneaux, 535 So. 2d 1341, 1988 La. App. LEXIS 2669 (Dec. 14, 1988).

Where there was no proof that the disciplinary measures undertaken by the care center workers were unreasonable or excessive so as to demonstrate that the minor defendant was justified in resisting, and when the batteries occurred, the defendant was actually striking at the workers, rather than merely attempting to wrest herself free from the workers’ restraints, the defendant’s behavior manifested a general intent to use force or violence on the workers, and the batteries were proven. State in Interest of D.W., 528 So. 2d 1071, 1988 La. App. LEXIS 1655 (June 28, 1988).

Juvenile was not justified under La. Rev. Stat. Ann. § 14:19 in killing a small dog that had killed two of his ducks; the juvenile had gone to his neighbor’s property and killed the neighbor’s dog. State in Interest of Rowland, 509 So. 2d 779, 1987 La. App. LEXIS 9716 (June 10, 1987), writ of certiorari denied by 513 So. 2d 290, 1987 La. LEXIS 10219 (La. 1987).

Where defendant’s first trial was properly instructed on his defense of justification and acquitted him of possession of a firearm by a convicted felon, the acquittal was not against the weight of the evidence; thus, collateral estoppel barred the state from prosecuting defendant for attempted second-degree murder and from securing the conviction of the lesser included aggravated battery arising from the same incident. State v. Blache, 480 So. 2d 304, 1985 La. LEXIS 10084 (Dec. 2, 1985).

Evidence that the use of force was necessary to prevent a forcible offense against defendant, as contemplated by La. Rev. Stat. Ann. § 14:19, was not convincing where defendant was the agressor, nor was the reasonableness of shooting and threatening the victim with a shot gun. State v. Piazza, 400 So. 2d 1354, 1981 La. LEXIS 8396 (June 22, 1981).

Where the police officers did not attempt to arrest defendant prior to the time defendant assaulted the officers, the requested instructions, justifying the assault, were properly rejected. State v. Tedeton, 243 LA. 1031, 150 So. 2d 4, 1963 La. LEXIS 2213 (Feb. 18, 1963).

•• Self-Defense. — Defendant’s conviction for attempted manslaughter was proper where the discharge of a firearm at close range and aimed at a person was indicative of a specific intent to kill or to inflict great bodily harm upon that person. Further, the trial court did not err in denying defendant’s request for a jury instruction pertaining to the State’s burden of proof in relation to a claim of self-defense because defendant clearly had several, non-violent options readily available to him, including leaving and contacting the police. State v. Cheatham, 877 So. 2d 164, 2004 La. App. LEXIS 1586 (June 23, 2004), writ denied by La. 2004-2224, 904 So. 2d 717, 2005 La. LEXIS 2156 (La. June 24, 2005).

Where the evidence showed that (1) defendant was asked to leave the property he became angry, (2) the victim tried unsuccessfully to remove defendant from the porch, (3) then the victim picked up a board and swung it at defendant, (4) defendant stabbed the victim, (5) the victim tried to run away, but defendant caught him and continued to hit and stab him, (6) the victim was much older and smaller than defendant, and (7) defendant was a fifth-felony offender; defendant’s conviction of second-degree battery in violation of La. Rev. Stat. Ann. § 14:34.1 was affirmed because the evidence was sufficient to prove that defendant used force or violence on the victim, with the intent to cause serious bodily harm, and that defendant’s conduct was either not justified by the need to prevent the victim from committing a forcible offense against defendant, or was greater than necessary to prevent it. State v. Robinson, 848 So. 2d 642, 2003 La. App. LEXIS 1420 (May 14, 2003).

In defendant’s attempted manslaughter case, a court did not err in failing to give a requested special jury instruction on the issue of self-defense where the requested jury charge was contained in the general charge. State v. Farhood, 844 So. 2d 217, 2003 La. App. LEXIS 711 (Mar. 25, 2003).

Defendant’s contention that evidence was overwhelming that he acted in self-defense, was incorrect where, inter alia, victim testified that he had no weapon and did not try to break into the apartment and neither threatened nor attacked defendant. State v. Steele, 829 So. 2d 541, 2002 La. App. LEXIS 2864 (Sept. 30, 2002), writ denied by La. 2002-2992, 853 So. 2d 632, 2003 La. LEXIS 2517 (La. Sept. 19, 2003).

Pursuant to La. Rev. Stat. Ann. § 14:21, defendant, who was convicted of aggravated battery for hitting a man in the head with a stick about the size of a metal fencepost, could not argue self-defense under La. Rev. Stat. Ann. § 14:19 because the jury could have reasonably determined that no one made any verbal or physical threats to defendant who, as the aggressor, walked toward three men with a stick and a gun and, without any fear for himself or his family, chose to hit one of the men, who was defenseless. State v. McClure, 793 So. 2d 454, 2001 La. App. LEXIS 1907 (Aug. 22, 2001).

Sufficient evidence supported defendant’s conviction for second-degree battery in violation of La. Rev. Stat. Ann. § 14:34.1 where the jury could have reasonably found that defendant armed himself with a slingblade prior to an altercation with an acquaintance and that he did not act in self-defense pursuant to La. Rev. Stat. Ann. §§ 14:19, 14:21. State v. Tisby, 764 So. 2d 209, 2000 La. App. LEXIS 1674 (June 21, 2000), writ denied by La. 2000-2236, 793 So. 2d 181, 2001 La. LEXIS 1865 (La. June 1, 2001).

When the evidence showed that defendant shot at two fleeing unarmed victims after their altercation with his friends was over, his actions were neither reasonable nor apparently necessary, thus not justified under either La. Rev. Stat. Ann. § 14:19 or La. Rev. Stat. Ann. § 14:21. State v. Hidalgo, 668 So. 2d 1188, 1996 La. App. LEXIS 73 (Jan. 17, 1996).

Where a homicide did not result from force, La. Rev. Stat. Ann. § 14:19 sets forth the correct standard for determining whether a defendant acted in self-defense. State v. Richardson, 648 So. 2d 945, 1994 La. App. LEXIS 3566 (Dec. 14, 1994), writ of certiorari denied by La. 95-0343, 656 So. 2d 1011, 1995 La. LEXIS 1668 (La. June 23, 1995).

Defendant was properly convicted of aggravated assault where the boyfriend of a woman whose purse was stolen by defendant attempted to retrieve the purse by scuffling with defendant; defendant’s cutting the boyfriend with a knife was not a justifiable use of force to prevent the boyfriend from injuring defendant. State v. Willis, 591 So. 2d 365, 1991 La. App. LEXIS 3225 (Nov. 22, 1991), writ of certiorari denied by 594 So. 2d 1316, 1992 La. LEXIS 1214 (La. 1992).

Rational trier of fact could find that defendant did not act in self-defense in shooting a victim seven times after waiting for him outside a bar after an argument even though the only witness, defendant’s cousin, testified that the victim fired first. State v. Meshell, 567 So. 2d 1181, 1990 La. App. LEXIS 2172 (Oct. 3, 1990), writ of certiorari denied by 572 So. 2d 87, 1991 La. LEXIS 135 (La. 1991).

Where evidence established that defendant knew that the persons entering her home were police on a drug raid, she failed to establish that her attempt to shoot one of the officers was justified self-defense under La. Rev. Stat. Ann. § 14:19 because her action was not “reasonable and apparently necessary” under the circumstances. State v. Kalathakis, 543 So. 2d 1004, 1989 La. App. LEXIS 704 (Apr. 19, 1989), affirmed in part and reversed in part by 563 So. 2d 228, 1990 La. LEXIS 1377 (La. 1990).

Pursuant to La. Rev. Stat. Ann. § 14:19, the only conclusive evidence produced was the fact that defendant struck the victim and a rational trier of fact could have found that defendant’s conduct was not justifiable. State v. Schroder, 527 So. 2d 439, 1988 La. App. LEXIS 1459 (June 7, 1988).

In defendant’s trial for attempted murder, the jury properly rejected defendant’s claim of self-defense under La. Rev. Stat. Ann. § 14:19, where defendant claimed that he was defending himself from a knife attack, and where the State produced direct evidence which, if believed, clearly proved that defendant was not defending himself when he shot his victim in the face during a general fight at a wedding reception. State v. Navarre, 498 So. 2d 249, 1986 La. App. LEXIS 8298 (Nov. 12, 1986).

Verdict finding defendant guilty of aggravated battery was not contrary to the law and evidence as defendant did not show that defendant’s conduct constituted self-defense or defense of others, which otherwise would have precluded conviction, since evidence showed defendant joined fight that his cousin started and that defendant’s repeated kicking of the victim with defendant’s shoes while the cousin and defendant’s companion held the victim down was not a justifiable use of force. State v. Taylor, 485 So. 2d 117, 1986 La. App. LEXIS 6257 (Feb. 26, 1986).

In a prosecution for aggravated battery, even assuming, that defendant, who claimed self-defense, disarmed the victim, defendant became the aggressor and lost the right to claim self-defense when defendant callously stabbed the victim. State v. Patton, 479 So. 2d 625, 1985 La. App. LEXIS 10308 (Nov. 19, 1985).

Rational trier of fact could have found that defendant committed an aggravated battery and did not act in self-defense pursuant to La. Rev. Stat. Ann. § 14:19 where defendant’s own testimony was that he hit the victim in the back of the head with a pipe as the victim was trying to flee the fight. State v. Tolliver, 464 So. 2d 1088, 1985 La. App. LEXIS 8303 (Feb. 28, 1985).

In a bench trial of a battery case, the trial court was not required to discuss or review any factors of self-defense in reaching a verdict, as the court was presumed to correctly apply the law to the facts. State v. Aldridge, 450 So. 2d 1057, 1984 La. App. LEXIS 8911 (May 30, 1984).

There is apparently no Louisiana jurisprudence distinguishing the burdens of persuasion applicable to self-defense in homicide and non-homicide situations; the burden of persuasion in proving self-defense in a non-homicide situation pursuant to La. Rev. Stat. Ann. § 14:19, which entails a subjective as well as an objective inquiry, could arguably, in fairness to the State, be upon defendant, since a subjective inquiry is involved. State v. Freeman, 427 So. 2d 1161, 1983 La. LEXIS 9902 (Feb. 23, 1983).

Where student followed a teacher to his car and swung a club at the teacher, the teacher was acting in self-defense when he got a gun out of his car and waved it in the air. State v. Landry, 381 So. 2d 462, 1980 La. LEXIS 6798 (Mar. 3, 1980).

Where there was no evidence supporting the trial judge’s conclusion that defendant was the aggressor, or showing that defendant’s use of force was not reasonable or necessary to prevent the deputy’s offense against defendant’s person, pursuant to La. Rev. Stat. Ann. § 14:19, defendant’s conduct was justified and he should have been acquitted of simple battery. State v. Thompson, 366 So. 2d 1291, 1978 La. LEXIS 6575 (Oct. 9, 1978).

• Jury Instructions

•• Requests to Charge. — In defendant’s attempted manslaughter case, a court did not err in failing to give a requested special jury instruction on the issue of self-defense where the requested jury charge was contained in the general charge. State v. Farhood, 844 So. 2d 217, 2003 La. App. LEXIS 711 (Mar. 25, 2003).

EVIDENCE

• Procedural Considerations

•• Weight & Sufficiency. — Where the evidence showed that (1) defendant was asked to leave the property he became angry, (2) the victim tried unsuccessfully to remove defendant from the porch, (3) then the victim picked up a board and swung it at defendant, (4) defendant stabbed the victim, (5) the victim tried to run away, but defendant caught him and continued to hit and stab him, (6) the victim was much older and smaller than defendant, and (7) defendant was a fifth-felony offender; defendant’s conviction of second-degree battery in violation of La. Rev. Stat. Ann. § 14:34.1 was affirmed because the evidence was sufficient to prove that defendant used force or violence on the victim, with the intent to cause serious bodily harm, and that defendant’s conduct was either not justified by the need to prevent the victim from committing a forcible offense against defendant, or was greater than necessary to prevent it. State v. Robinson, 848 So. 2d 642, 2003 La. App. LEXIS 1420 (May 14, 2003).

Evidence that defendant struck and bit a jail employee and knocked him to the ground was sufficient to support his conviction for battery of a correctional employee. State v. Bell, 796 So. 2d 816, 2001 La. App. LEXIS 2146 (Oct. 3, 2001).

TORTS

• Intentional Torts

•• Defenses

••• Defense of Self & Others. — Self-defense was a complete bar to a motorcycle driver’s recovery for personal injuries he sustained when he was shot by a state trooper; the trooper was in fear for his life as the driver ran a roadblock that was set up to capture him, gunned his motorcycle, and drove straight at the trooper. Clark v. Dep’t of Pub. Safety, 861 So. 2d 603, 2003 La. App. LEXIS 3141 (Nov. 12, 2003), writ denied by La. 2003-3417, 866 So. 2d 834, 2004 La. LEXIS 706 (La. Feb. 20, 2004).

As the evidence indicated that defendants made an unprovoked attack on the victim, and neither defendant sustained any injuries, the evidence did not support a claim of self-defense by defendants. Dorvilier v. Gagliano, 855 So. 2d 393, 2003 La. App. LEXIS 2423 (Aug. 27, 2003).
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§ 20. Justifiable homicide.

A. A homicide is justifiable:

(1) When committed in self-defense by one who reasonably believes that he is in imminent danger of losing his life or receiving great bodily harm and that the killing is necessary to save himself from that danger.

(2) When committed for the purpose of preventing a violent or forcible felony involving danger to life or of great bodily harm by one who reasonably believes that such an offense is about to be committed and that such action is necessary for its prevention. The circumstances must be sufficient to excite the fear of a reasonable person that there would be serious danger to his own life or person if he attempted to prevent the felony without the killing.

(3) When committed against a person whom one reasonably believes to be likely to use any unlawful force against a person present in a dwelling or a place of business, or when committed against a person whom one reasonably believes is attempting to use any unlawful force against a person present in a motor vehicle as defined in R.S. 32:1(40), while committing or attempting to commit a burglary or robbery of such dwelling, business, or motor vehicle.

(4) (a) When committed by a person lawfully inside a dwelling, a place of business, or a motor vehicle as defined in R.S. 32:1(40), against a person who is attempting to make an unlawful entry into the dwelling, place of business, or motor vehicle, or who has made an unlawful entry into the dwelling, place of business, or motor vehicle, and the person committing the homicide reasonably believes that the use of deadly force is necessary to prevent the entry or to compel the intruder to leave the premises or motor vehicle.

(b) The provisions of this Paragraph shall not apply when the person committing the homicide is engaged, at the time of the homicide, in the acquisition of, the distribution of, or possession of, with intent to distribute a controlled dangerous substance in violation of the provisions of the Uniform Controlled Dangerous Substances Law.

B. For the purposes of this Section, there shall be a presumption that a person lawfully inside a dwelling, place of business, or motor vehicle held a reasonable belief that the use of deadly force was necessary to prevent unlawful entry thereto, or to compel an unlawful intruder to leave the premises or motor vehicle, if both of the following occur:

(1) The person against whom deadly force was used was in the process of unlawfully and forcibly entering or had unlawfully and forcibly entered the dwelling, place of business, or motor vehicle.

(2) The person who used deadly force knew or had reason to believe that an unlawful and forcible entry was occurring or had occurred.

C. A person who is not engaged in unlawful activity and who is in a place where he or she has a right to be shall have no duty to retreat before using deadly force as provided for in this Section, and may stand his or her ground and meet force with force.

D. No finder of fact shall be permitted to consider the possibility of retreat as a factor in determining whether or not the person who used deadly force had a reasonable belief that deadly force was reasonable and apparently necessary to prevent a violent or forcible felony involving life or great bodily harm or to prevent the unlawful entry. (Added by Acts 1976, No. 655, § 1; Amended by Acts 1977, No. 392, § 1; Acts 1983, No. 234, § 1; Acts 1993, No. 516, § 1; Acts 1997, No. 1378, § 1, eff. Aug. 15, 1997; Acts 2003, No. 660, § 1, eff. Aug. 15, 2003; Acts 2006, No. 141, § 1, eff. Aug. 15, 2006.)

2006 Amendments. — Acts 2006, No. 141, § 1, effective August 15, 2006, added (B)-(D); and deleted “The homicide shall be justifiable even though the person does not retreat from the encounter” from the end of (A)(3) and (A)(4)(a).

2003 Amendments. — Acts 2003, No. 660, § 1, effective August 15, 2003, redesignated former (4) as (4)(a); added (4)(b).
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Homicide

••• General Overview. — A homicide is justifiable, under La. Rev. Stat. Ann. § 14:20, when committed in self-defense by one who reasonably believes that he is in imminent danger of losing his life or receiving great bodily harm and that the killing is necessary to save himself from that danger. State v. Armstrong, 743 So. 2d 284, 1999 La. App. LEXIS 2469 (Sept. 22, 1999), writ denied by La. 1999-3151, 759 So. 2d 92, 2000 La. LEXIS 1018 (La. Apr. 7, 2000).

Under La. Rev. Stat. Ann. § 14:18, the fact that an offender’s conduct is justifiable, although otherwise criminal, constitutes a defense to prosecution for any crime based on that conduct; under La. Rev. Stat. Ann. § 14:20(1) a homicide is justifiable when committed in self-defense by one who reasonably believes that he is in imminent danger of losing his life or receiving great bodily harm and that the killing is necessary to save himself from that danger. State v. Miller, 720 So. 2d 829, 1998 La. App. LEXIS 3051 (Oct. 28, 1998), writ denied by La. 98-3119, 741 So. 2d 659, 1999 La. LEXIS 1394 (La. May 14, 1999).

Defendant in a homicide prosecution who asserted that she acted in self-defense did not have any burden of proof and the prosecution bore the burden of proving beyond a reasonable doubt that the homicide was not committed in self-defense. State v. Addison, 717 So. 2d 648, 1998 La. App. LEXIS 364 (Mar. 6, 1998), writ denied by, review denied by La. 98-0938, 723 So. 2d 955, 1998 La. LEXIS 2562 (La. Sept. 4, 1998).

Where a homicide results from force, La. Rev. Stat. Ann. § 14:20 sets forth the correct standard for determining whether a defendant acted in self-defense. State v. Richardson, 648 So. 2d 945, 1994 La. App. LEXIS 3566 (Dec. 14, 1994), writ of certiorari denied by La. 95-0343, 656 So. 2d 1011, 1995 La. LEXIS 1668 (La. June 23, 1995).

Where two witnesses testified that they saw defendant and his brother approach the victim and begin fighting with him, and neither witness testified that the victim was armed with any weapon, and the crime-lab witness testified that based on the physical evidence, when defendant fired his gun he was two to five feet from the victim, the overwhelming evidence presented at trial was that the killing of the victim was not a justifiable act of self-defense. State v. Montgomery, 575 So. 2d 471, 1991 La. App. LEXIS 215 (Feb. 6, 1991).

Pursuant to La. Rev. Stat. Ann. § 14:20, murder was not committed in self-defense; all of the witnesses for both the State and defense, except defendant, testified that both of the victim’s hands were on the handlebars of the bike and no gun was found at the scene of the crime. State v. Jackson, 543 So. 2d 596, 1989 La. App. LEXIS 767 (Apr. 27, 1989).

Under La. Rev. Stat. Ann. § 14:20, a homicide was justifiable when committed in self-defense by one who reasonably believed that he was in imminent danger of losing his life or receiving great bodily harm and that the killing was necessary to save himself from that danger; defendant’s conviction of manslaughter was reversed where the prosecution failed to meet its burden of showing beyond a reasonable doubt that defendant did not reasonably believe he was in imminent danger of losing his life or receiving great bodily harm. State v. Carroll, 542 So. 2d 762, 1989 La. App. LEXIS 608 (Apr. 13, 1989), writ of certiorari denied by 550 So. 2d 625, 1989 La. LEXIS 2346 (La. 1989).

Where evidence supported the contention that defendant did not commit homicide in self-defense under La. Rev. Stat. Ann. § 14:20, but rather committed manslaughter, his conviction was proper. State v. Allen, 463 So. 2d 680, 1985 La. App. LEXIS 8182 (Jan. 11, 1985).

••• Involuntary Manslaughter

•••• General Overview. — Defendant’s manslaughter conviction was proper where the deadly force used by defendant was not necessary to prevent the danger perceived by him. State v. T.N., 650 So. 2d 288, 1995 La. App. LEXIS 32 (Jan. 18, 1995).

A manslaughter is a homicide which would be first or second-degree murder, but the offense is committed in sudden passion or heat of blood, immediately caused by provocation sufficient to deprive an average person of his self control and cool reflection under La. Rev. Stat. Ann. § 14:31; here, the evidence was sufficient to lead a reasonable trier of fact to believe that the defendant instigated the confrontation with the victim and was prepared to kill him. State v. Brumfield, 639 So. 2d 312, 1994 La. App. LEXIS 1819 (June 15, 1994).

••• Murder

•••• General Overview. — Defendant had not asserted a believable claim to support a defense of justifiable homicide where his self-serving testimony that he was being beaten and set upon by a group of men when the shots were fired was contradicted by the testimony of most of the witnesses, and it was clear that defendant could not have had a reasonable belief that he was in imminent danger of losing his life or receiving great bodily harm or that the killing was necessary to save himself from that danger because the victim was unarmed, was some distance from defendant, and had his back or side turned to defendant when the shots were fired. State v. Fields, 877 So. 2d 202, 2004 La. App. LEXIS 1563 (June 23, 2004), writ denied by La. 2004-1865, 888 So. 2d 229, 2004 La. LEXIS 3663 (La. Nov. 24, 2004).

Defendant’s claim that a killing was in self-defense was not supported by the record where a witness, the university administrator, testified that after the fight between defendant and some other young men, defendant did not run as the others did but went to his car and got a gun, the witness then heard a shot, and then saw defendant walk back past him, get in his car and leave the scene; the witness recalled that defendant appeared very calm both before and after the shooting. State v. Spivey, 874 So. 2d 352, 2004 La. App. LEXIS 1179 (May 12, 2004).

Where defendant walked into his kitchen, picked up a gun, and shot the victim nine times during two rounds of shooting, the resulting homicide was not justifiable; even though the men were involved in a confrontation before the shooting, defendant was significantly larger in size than the victim. State v. Miller, 868 So. 2d 239, 2004 La. App. LEXIS 404 (Mar. 3, 2004), writ denied by La. 2004-1127, 883 So. 2d 1027, 2004 La. LEXIS 3029 (La. Oct. 8, 2004).

On appeal, defendant attempted to argue that, at most, the State proved that she was guilty of manslaughter, not second-degree murder where defendant’s neighbor testified that defendant and her boyfriend, the victim, were seen together drinking and having a good time hours before the murder, and defendant told police that she suspected that her boyfriend had been unfaithful for some time; however, the appellate court found that the state proved the essential elements of second-degree murder beyond a reasonable doubt, and that defendant failed to prove by a preponderance of the evidence that she acted in sudden passion or heat of blood. State v. Eugene, 866 So. 2d 985, 2004 La. App. LEXIS 60 (Jan. 27, 2004), writ denied by La. 2004-0515, 889 So. 2d 263, 2005 La. LEXIS 171 (La. Jan. 14, 2005).

In a second-degree murder case, the severity of the victim’s neck wounds, the fact that defendant sustained no injuries in the fray, his initial denial of any knowledge of the victim’s death, his attempt to cover up his actions, and the lack of evidence that defendant attempted to retreat from the altercation was sufficient to find that the homicide was not committed in self-defense. State v. Woodhead, 866 So. 2d 995, 2004 La. App. LEXIS 68 (Jan. 27, 2004), writ denied by La. 2004-0598, 877 So. 2d 144, 2004 La. LEXIS 2313 (La. July 2, 2004).

In a second-degree murder case, the testimony and physical evidence were sufficient for a rational jury to find that defendant had the specific intent to kill or inflict great bodily harm when he fired his weapon at the victim’s head and did not act in self-defense, and defendant failed to explain why it was necessary to deliver a fatal gunshot to the head to protect himself. State v. Fielding, 862 So. 2d 420, 2003 La. App. LEXIS 3353 (Dec. 10, 2003), writ denied by La. 2004-0249, 889 So. 2d 256, 2005 La. LEXIS 195 (La. Jan. 14, 2005).

Where defendant shot the victim to death following an altercation outside a fast food restaurant, the evidence was sufficient to support his conviction for second-degree murder; defendant’s claim of self-defense was rejected where witnesses testified that the victim did not hit defendant before the shots were fired. State v. Emanuel-Dunn, 868 So. 2d 75, 2003 La. App. LEXIS 3068 (Nov. 7, 2003), writ denied by La. 2004-0339, 876 So. 2d 829, 2004 La. LEXIS 2207 (La. June 25, 2004).

Where a juvenile defendant and the victim (longtime friends) fought earlier in the evening while drinking, and the victim then came to defendant’s home, and ignored defendant’s command not to enter, the “shoot the burglar” provision was not applicable to justify defendant killing the victim, as defendant had several alternatives which could have been utilized to avoid deadly force, including beating up the victim, as defendant had in fact done earlier. State in re D.P.B., 846 So. 2d 753, 2003 La. LEXIS 1610 (May 20, 2003).

Because the victim told defendant that the victim did not wish to fight, defendant hit the victim in the head and caused the wound which ultimately killed the victim, the victim did not have a weapon, and the victim did not fight back, defendant’s self-defense argument had no merit. State v. Johnson, 820 So. 2d 604, 2002 La. App. LEXIS 1732 (May 29, 2002), writ denied by La. 2002-2200, 839 So. 2d 32, 2003 La. LEXIS 664 (La. Mar. 14, 2003).

Where defendant instigated the initial fight with the victim, had every means of escape available after the fistfight ended, and returned to the scene after leaving, he was not in imminent danger of death or great bodily harm, and his use of deadly force was not necessary under the circumstances as contemplated by La. Rev. Stat. Ann. § 14:20(1).. State v. Isaac, 762 So. 2d 25, 1999 La. App. LEXIS 3350 (Nov. 17, 1999), writ denied by La. 2000-0239, 781 So. 2d 1255, 2001 La. LEXIS 362 (La. Jan. 26, 2001).

Trial evidence was sufficient to sustain defendant’s conviction of second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1(A)(1) because the State presented sufficient evidence that the murder was not justifiable homicide, pursuant to La. Rev. Stat. Ann. § 14:20(1), because defendant did not act in self-defense, and defendant did not establish by a preponderance of the evidence that he killed his victim in sudden passion or heat of blood as required by the manslaughter statute, La. Rev. Stat. Ann. § 14:31(A)(1). State v. Byes, 735 So. 2d 758, 1999 La. App. LEXIS 1491 (Apr. 21, 1999), writ denied by La. 99-1559, 751 So. 2d 231, 1999 La. LEXIS 3118 (La. Nov. 5, 1999).

Where evidence of the circumstances of a shooting was conflicting, but where the only witness’s testimony indicated that the shooting was not done in self-defense and the jury believed the witness’s testimony, a rational trier of fact could have found beyond a reasonable doubt that the homicide was not committed in self-defense; thus the State met the burden of proving that the defendant was guilty of second-degree murder beyond a reasonable doubt. State v. Barnes, 729 So. 2d 44, 1999 La. App. LEXIS 307 (Feb. 10, 1999), writ denied by La. 99-1018, 747 So. 2d 1099, 1999 La. LEXIS 2768 (La. Sept. 17, 1999).

Defendant was convicted of first-degree murder in violation of La. Rev. Stat. Ann. § 14:30(A) as he had the required specific intent, pursuant to La. Rev. Stat. Ann. § 14:10(1) and the State was able to prove beyond a reasonable doubt that the homicide was not justifiable, pursuant to La. Rev. Stat. Ann. § 14:20, in the face of his claim of self-defense. State v. Causey, 721 So. 2d 78, 1998 La. App. LEXIS 3327 (Oct. 21, 1998).

Defendant’s state of mind was a material issue in defendant’s murder trial because defendant asserted that the victim’s death was a justifiable homicide that fell within the provisions of La. Rev. Stat. Ann. § 14:20 in that it was committed in self-defense; especially because defendant chose not to testify, the rulings of the trial court, which barred testimony that related the victim’s threats of harm to defendant, of which defendant was aware, had the effect of depriving defendant of substantial evidence in support of proving defendant’s own state of mind. State v. Washington, 706 So. 2d 203, 1998 La. App. LEXIS 61 (Jan. 23, 1998).

In a trial for second-degree murder, the record was devoid of evidence to support defendant’s assertion of self-defense or accidental shooting and replete with evidence that this was an act that defendant had been considering for some period of time. State v. Starr, 685 So. 2d 424, 1996 La. App. LEXIS 2990 (Dec. 11, 1996), writ denied by La. 99-0833, 747 So. 2d 1094, 1999 La. LEXIS 2778 (La. Sept. 17, 1999).

State proved beyond a reasonable doubt that a homicide was not committed in self-defense where defendant’s testimony was inconsistent with that of other witnesses, including the doctor who performed the autopsy on the victim, defendant had made prior threats that she would shoot the victim, and there were no marks or bruises on defendant when she was taken into custody for questioning to indicate that she had struggled with the victim. State v. Starr, 685 So. 2d 424, 1996 La. App. LEXIS 2990 (Dec. 11, 1996), writ denied by La. 99-0833, 747 So. 2d 1094, 1999 La. LEXIS 2778 (La. Sept. 17, 1999).

Evidence was sufficient to sustain a conviction for second-degree murder, even though the victim had initially chased the defendant with a butcher’s knife, because the victim threw the knife down before fighting the defendant, the defendant was much larger than the victim, and the defendant continued to beat the victim after the victim had been rendered totally defenseless and apparently unconscious. State v. Pittman, 636 So. 2d 299, 1994 La. App. LEXIS 902 (Apr. 8, 1994).

Evidence was sufficient to convict defendant of second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1A(1); the homicide was not justifiable under La. Rev. Stat. Ann. § 14:20(4) because there was no evidence that the victim was attempting to force his way into defendant’s home. State v. Wallace, 612 So. 2d 183, 1992 La. App. LEXIS 4213 (Dec. 23, 1992), writ of certiorari denied by 614 So. 2d 1253, 1993 La. LEXIS 1226 (La. 1993).

Where the evidence proved that the victim was unarmed and there were no bruises or injuries visible on defendant, his claim of self-defense under La. Rev. Stat. Ann. § 14:20(1) was denied. State v. Jones, 600 So. 2d 875, 1992 La. App. LEXIS 1784 (May 22, 1992), writ denied by La. 92-2351, 654 So. 2d 346, 1995 La. LEXIS 1334 (La. May 12, 1995).

Defendant’s conviction of second-degree murder under La. Rev. Stat. Ann. § 14:30.1 was proper despite his assertion that he was merely protecting himself from being raped by his homosexual victim; defendant’s admitted homosexuality, the nature of the victim’s multiple injuries, and the fact that the victim was unarmed were inconsistent with the assertion of self-defense justified under § 14:20. State v. Waxler, 569 So. 2d 29, 1990 La. App. LEXIS 2231 (Oct. 11, 1990).

Shooting was not committed in self-defense where the victim had threatened defendant on the telephone, arrived home and threatened him again, and then was shot by defendant after he had gone to his own room to make another telephone call. State v. Starks, 549 So. 2d 409, 1989 La. App. LEXIS 1594 (Sept. 5, 1989).

Defendant’s conviction for second-degree murder for the fatal stabbing of his wife was supported by sufficient evidence because under La. Rev. Stat. Ann. § 15:438, even though no one saw defendant stab the victim, the numerous wounds over her body and defensive wounds to the hands, excluded every reasonable hypothesis of innocence, including defendant’s theory of self-defense pursuant to La. Rev. Stat. Ann. § 14:20. State v. Smith, 490 So. 2d 365, 1986 La. App. LEXIS 7078 (May 28, 1986), writ denied by 494 So. 2d 324, 1986 La. LEXIS 7227 (La. 1986).

Evidence that defendant initiated an armed confrontation with his victim although he knew her reputation for violence and she had told him to stay away from her, as well as physical evidence that she was moving away from him when he shot her, was sufficient to allow a jury to conclude beyond a reasonable doubt that he was the aggressor and that he did not shoot her in self-defense. State v. Sylvester, 438 So. 2d 1277, 1983 La. App. LEXIS 9308 (Oct. 12, 1983), writ of certiorari denied by 444 So. 2d 606, 1984 La. LEXIS 7934 (La. 1984).

••• Voluntary Manslaughter

•••• General Overview. — In a manslaughter case, the jury reasonably rejected a self-defense claim made under La. Rev. Stat. Ann. § 14:20, because the evidence indicated that defendant was the aggressor within the meaning of La. Rev. Stat. Ann. § 14:21, and that the victim was unarmed. State v. Loston, 874 So. 2d 197, 2004 La. App. LEXIS 354 (Feb. 23, 2004), writ denied by La. 2004-0792, 882 So. 2d 1167, 2004 La. LEXIS 2866 (La. Sept. 24, 2004).

Evidence was sufficient to support a conviction for manslaughter where defendant shot the victim from defendant’s car after a nightclub brawl; defendant did not establish self-defense under La. Rev. Stat. Ann. § 14:20 where he could have driven away from the area and thus was the aggressor for purposes of La. Rev. Stat. Ann. § 14:21 and could not claim self-defense. State v. Favorite, 862 So. 2d 208, 2003 La. App. LEXIS 3295 (Nov. 25, 2003), writ denied by La. 2003-3529, 870 So. 2d 298, 2004 La. LEXIS 1399 (La. Apr. 23, 2004).

State was able to overcome defendant’s claim of self-defense at a trial for manslaughter where the evidence showed that the defendant and the victim had an altercation in an employee’s lounge room where they worked, that the victim pulled a knife on the defendant, that the defendant walked away, went to his car, concealed a gun on his person, and returned to the lounge where defendant said, “Pull your knife out on me now,” that the victim pulled his knife out and followed the defendant from the lounge, and that the defendant then shot and killed the victim. State v. Prudhomme, 829 So. 2d 1166, 2002 La. App. LEXIS 3313 (Oct. 30, 2002), writ denied by La. 2002-3230, 855 So. 2d 324, 2003 La. LEXIS 2906 (La. Oct. 10, 2003).

Trial evidence was sufficient to sustain defendant’s conviction of second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1(A)(1) because the State presented sufficient evidence that the murder was not justifiable homicide, pursuant to La. Rev. Stat. Ann. § 14:20(1), because defendant did not act in self-defense, and defendant did not establish by a preponderance of the evidence that he killed his victim in sudden passion or heat of blood as required by the manslaughter statute, La. Rev. Stat. Ann. § 14:31(A)(1). State v. Byes, 735 So. 2d 758, 1999 La. App. LEXIS 1491 (Apr. 21, 1999), writ denied by La. 99-1559, 751 So. 2d 231, 1999 La. LEXIS 3118 (La. Nov. 5, 1999).

Existence of defensive wounds on the victim and the relative lack of evidence of a mutual altercation in the form of cuts or abrasions on defendant’s hands supported the jury’s rejection of defendant’s claim of self defense, La. Rev. Stat. Ann. § 14:20, to the charge of manslaughter. State v. Davis, 680 So. 2d 1296, 1996 La. App. LEXIS 2179 (Sept. 25, 1996).

Defendant’s manslaughter conviction was proper where the deadly force used by defendant was not necessary to prevent the danger perceived by him. State v. T.N., 650 So. 2d 288, 1995 La. App. LEXIS 32 (Jan. 18, 1995).

Pursuant to La. Rev. Stat. Ann. § 14:20(1), the evidence was sufficient to support the verdict of manslaughter, and the State proved beyond a reasonable doubt that the defendant did not act in self-defense. State v. Mitchell, 639 So. 2d 391, 1994 La. App. LEXIS 1830 (June 22, 1994), writ of certiorari denied by La. 94-1981, 648 So. 2d 387, 1994 La. LEXIS 3056 (La. Dec. 16, 1994).

A manslaughter is a homicide which would be first or second-degree murder, but the offense is committed in sudden passion or heat of blood, immediately caused by provocation sufficient to deprive an average person of his self control and cool reflection under La. Rev. Stat. Ann. § 14:31; here, the evidence was sufficient to lead a reasonable trier of fact to believe that the defendant instigated the confrontation with the victim and was prepared to kill him. State v. Brumfield, 639 So. 2d 312, 1994 La. App. LEXIS 1819 (June 15, 1994).

Jury could rationally reject a verdict of manslaughter under La. Rev. Stat. Ann. § 14:31(A)(1) and a plea of self-defense under La. Rev. Stat. Ann. § 14:20(1), despite defendant’s heated argument with his victim and testimony that the victim had a gun on his person, where the evidence established that, following the argument, defendant left the scene and shot the victim when he returned with a gun. State v. Ducre, 596 So. 2d 1372, 1992 La. App. LEXIS 607 (Mar. 6, 1992), writ of certiorari denied by 600 So. 2d 637, 1992 La. LEXIS 2188 (La. 1992).

Woman in a bar who without apparent cause lunged at her husband with a knife, and later was seen outside the bar stabbing him, did not act self-defense. State v. Gibson, 529 So. 2d 1347, 1988 La. App. LEXIS 1674 (July 26, 1988), writ of certiorari denied by 536 So. 2d 1212, 1989 La. LEXIS 365 (La. 1989).

Defendant’s manslaughter conviction was upheld because a rational trier of fact could have found, beyond a reasonable doubt, that the homicide was not justifiable. State v. Howard, 443 So. 2d 632, 1983 La. App. LEXIS 9527 (Nov. 9, 1983), review denied by 444 So. 2d 1215, 1984 La. LEXIS 8041 (La. 1984).

Defendant’s conviction of manslaughter was supported by evidence sufficient to prove beyond a reasonable doubt that she shot her husband four times after he accused her of sleeping with other men, and the homicide was not committed in self defense pursuant to La. Rev. Stat. Ann. § 14:20. State v. Brown, 414 So. 2d 726, 1982 La. LEXIS 11009 (May 17, 1982).

Defendant’s manslaughter conviction, in violation of La. Rev. Stat. Ann. § 14:31, was proper and he was not entitled to a new trial when evidence existed supporting the contention that defendant did not act in self-defense pursuant to La. Rev. Stat. Ann. § 14:20(1) when killing another individual. State v. Collins, 306 So. 2d 662, 1975 La. LEXIS 3835 (Jan. 20, 1975).

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Self-defense was not held to be a valid defense when used by a juvenile who killed his mother’s boyfriend when he was advancing toward him using a verbally abusive tone and words; there was justification for a killing only if the person committing the homicide reasonably believed that he was in imminent danger of losing his life or receiving great bodily harm and that deadly force was necessary to save his life. In the Interest of D.S., 694 So. 2d 565, 1997 La. App. LEXIS 1384 (May 7, 1997).

• Guilty Pleas

•• Allocution & Colloquy. — Under La. Rev. Stat. Ann. § 14:20(1), when the evidence revealed that defendant may have killed the victim in self-defense instead of by negligence, the trial court was required to conduct a hearing to determine the factual basis for the plea. State v. Bowie, 684 So. 2d 68, 1996 La. App. LEXIS 2676 (Nov. 13, 1996).

• Trials

•• Burdens of Proof

••• Prosecution. — Homicide is justifiable pursuant to La. Rev. Stat. Ann. § 14:20(1) if committed by one in defense of himself when he reasonably believes that he is in imminent danger of being killed or receiving great bodily harm and that the homicide is necessary to save himself from that danger; when a defendant claims self-defense, the State has the burden of proving beyond a reasonable doubt that the defendant did not act in self-defense. State v. Pleasant, 772 So. 2d 910, 2000 La. App. LEXIS 2803 (Nov. 8, 2000), writ denied by La. 2000-3349, 799 So. 2d 1159, 2001 La. LEXIS 3932 (La. Oct. 26, 2001).

Where evidence of the circumstances of a shooting was conflicting, but where the only witness’s testimony indicated that the shooting was not done in self-defense and the jury believed the witness’s testimony, a rational trier of fact could have found beyond a reasonable doubt that the homicide was not committed in self-defense; thus the State met the burden of proving that the defendant was guilty of second-degree murder beyond a reasonable doubt. State v. Barnes, 729 So. 2d 44, 1999 La. App. LEXIS 307 (Feb. 10, 1999), writ denied by La. 99-1018, 747 So. 2d 1099, 1999 La. LEXIS 2768 (La. Sept. 17, 1999).

• Defenses

•• Justification. — Where a juvenile defendant and the victim (longtime friends) fought earlier in the evening while drinking, and the victim then came to defendant’s home, and ignored defendant’s command not to enter, the “shoot the burglar” provision was not applicable to justify defendant killing the victim, as defendant had several alternatives which could have been utilized to avoid deadly force, including beating up the victim, as defendant had in fact done earlier. State in re D.P.B., 846 So. 2d 753, 2003 La. LEXIS 1610 (May 20, 2003).

Homicide was justifiable where victim’s overt acts or hostile demonstrations created in the mind of defendant a reasonable belief that the use of deadly force was necessary, and where the State failed to eliminate, beyond a reasonable doubt, the rational theory that defendant believed deadly force was necessary to compel the victim to leave his home. State ex rel. D.P.B., 817 So. 2d 1195, 2002 La. App. LEXIS 1314 (May 8, 2002), reversed by La. 2002-1742, 846 So. 2d 753, 2003 La. LEXIS 1610 (La. May 20, 2003).

Under La. Rev. Stat. Ann. § 14:18, the fact that an offender’s conduct is justifiable, although otherwise criminal, constitutes a defense to prosecution for any crime based on that conduct; under La. Rev. Stat. Ann. § 14:20(1) a homicide is justifiable when committed in self-defense by one who reasonably believes that he is in imminent danger of losing his life or receiving great bodily harm and that the killing is necessary to save himself from that danger. State v. Miller, 720 So. 2d 829, 1998 La. App. LEXIS 3051 (Oct. 28, 1998), writ denied by La. 98-3119, 741 So. 2d 659, 1999 La. LEXIS 1394 (La. May 14, 1999).

Self-defense was not held to be a valid defense when used by a juvenile who killed his mother’s boyfriend when he was advancing toward him using a verbally abusive tone and words; there was justification for a killing only if the person committing the homicide reasonably believed that he was in imminent danger of losing his life or receiving great bodily harm and that deadly force was necessary to save his life. In the Interest of D.S., 694 So. 2d 565, 1997 La. App. LEXIS 1384 (May 7, 1997).

Trial court properly refused defendant’s proposed instruction on the justification of the use of force under La. Rev. Stat. Ann. § 14:19, where defendant’s use of force resulted in the death of the victim and was subject to the stricter standard under La. Rev. Stat. Ann. § 14:20. State v. Rhodes, 688 So. 2d 628, 1997 La. App. LEXIS 62 (Jan. 22, 1997), writ of certiorari denied by La. 97-0753, 701 So. 2d 980, 1997 La. LEXIS 2882 (La. Sept. 26, 1997).

Former boyfriend who was the aggressor in entering a former girlfriend’s apartment where a shootout followed with a man that was there, was not acting in self-defense as defined in La. Rev. Stat. Ann. § 14:20. State v. Carrier, 670 So. 2d 794, 1996 La. App. LEXIS 694 (Mar. 6, 1996), writ of certiorari denied by La. 96-0881, 679 So. 2d 431, 1996 La. LEXIS 2487 (La. Sept. 20, 1996).

Evidence was sufficient to convict defendant of second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1A(1); the homicide was not justifiable under La. Rev. Stat. Ann. § 14:20(4) because there was no evidence that the victim was attempting to force his way into defendant’s home. State v. Wallace, 612 So. 2d 183, 1992 La. App. LEXIS 4213 (Dec. 23, 1992), writ of certiorari denied by 614 So. 2d 1253, 1993 La. LEXIS 1226 (La. 1993).

Defendant’s killing of the victim was not justifiable under La. Rev. Stat. section 14:20(1) because viewed in the light most favorable to the prosecution, a rational fact finder could have found that the homicide was not committed in self-defense, as all of the state’s witnesses testified that the victim was not armed, defendant’s witness first testified to the police that the victim was not armed, a state’s witness testified that when she opened the door to her home, she saw defendant aiming a gun at her house, and that subsequently defendant attached a device with a red light to the gun and repeatedly aimed at her children. State v. Mayho, 601 So. 2d 783, 1992 La. App. LEXIS 1725 (May 28, 1992), writ of certiorari denied by 605 So. 2d 1121, 1992 La. LEXIS 3017 (La. 1992).

In a second-degree murder case, defendant was not entitled to a jury instruction on justification where defendant killed the victim in defense of his stepfather where his stepfather was the aggressor. State v. Bacon, 578 So. 2d 175, 1991 La. App. LEXIS 614 (Mar. 28, 1991), writ denied by La. 93-0694, 651 So. 2d 857, 1995 La. LEXIS 955 (La. Mar. 30, 1995).

Defendant’s murder of the two victims was not justifiable pursuant to La. Rev. Stat. section 14:20(1) because the murders were not committed in self-defense. State v. Pravata, 522 So. 2d 606, 1988 La. App. LEXIS 639 (Feb. 23, 1988), writ of certiorari denied by 531 So. 2d 261, 1988 La. LEXIS 1852 (La. 1988).

Defendant, who set up a booby trap to shoot a person entering his back door, could not assert the defense of justification under La. Rev. Stat. Ann. § 14:20(4) because the mechanical invention eliminated the use of discretion. State v. Britt, 510 So. 2d 670, 1987 La. App. LEXIS 9941 (Apr. 20, 1987).

In the state’s prosecution of the defendant for murder, the trial court properly declined to grant defendant’s motion for post-verdict judgment of acquittal under La. Rev. Stat. Ann. §§ 14:20(1), 14:21, 14:22 where the homicides were not committed in self-defense or in defense of another. State v. Burge, 486 So. 2d 855, 1986 La. App. LEXIS 6531 (Mar. 25, 1986), writ of certiorari denied by 493 So. 2d 1204, 1986 La. LEXIS 7141 (La. 1986).

Because a wife did not kill her husband out of a reasonable belief that it was necessary to save herself from imminent danger, the applicability of the battered woman’s syndrome to that statutory requirement of justification was not considered. State v. Burton, 464 So. 2d 421, 1985 La. App. LEXIS 8321 (Feb. 26, 1985), writ of certiorari denied by 468 So. 2d 570, 1985 La. LEXIS 8723 (La. 1985).

Evidence failed to establish that defendant shot his victim in self-defense or with any other grounds for justification under La. Rev. Stat. Ann. § 14:20, where all the testimony showed that defendant had expressed his prior intention to carry out the killing and the victim displayed no hostility, was not armed, and presented no threat to defendant or anyone else. State v. Simms, 465 So. 2d 769, 1985 La. App. LEXIS 8492 (Feb. 11, 1985).

Defendant’s murder of the victim was not justified pursuant to La. Rev. Stat. Ann. § 14:20 under a theory of self-defense because defendant did not issue any warning to the victim, shot the victim with the specific intent to kill — or at the very least inflict serious bodily injury — and could have easily departed from the escalating situation. State v. Dill, 461 So. 2d 1130, 1984 La. App. LEXIS 10263 (Dec. 11, 1984), writ of certiorari denied by 475 So. 2d 1106, 1985 La. LEXIS 9509 (La. 1985).

Wife was not justified in shooting her husband, the victim, in self-defense because the victim’s act of punching defendant in the face in a crowded area and his attempt to knock the gun from defendant’s hand did not negate defendant’s unreasonable and criminally substandard behavior in pointing a loaded gun at the victim’s body. State v. Deville, 451 So. 2d 129, 1984 La. App. LEXIS 8722 (May 16, 1984).

Defendant’s manslaughter conviction was upheld because a rational trier of fact could have found, beyond a reasonable doubt, that the homicide was not justifiable. State v. Howard, 443 So. 2d 632, 1983 La. App. LEXIS 9527 (Nov. 9, 1983), review denied by 444 So. 2d 1215, 1984 La. LEXIS 8041 (La. 1984).

Where the decedent interfered with the police captain’s arrest of his companion, resisted arrest, attempted to flee in his car, and assaulted the police captain, the police officer acted reasonably in pulling his weapon under La. Rev. Stat. Ann. § 14:20, and its discharge during the decedent’s assault was accidental. Loyden v. J. C. Penney Co., 352 So. 2d 755, 1977 La. App. LEXIS 5246 (Nov. 17, 1977), writ of certiorari denied by 354 So. 2d 207 (La. 1978).

Defendant was entitled to a directed verdict in his favor because the State’s witnesses testified that defendant retreated and the decedent took chase and was advancing with the knife when defendant fired the gun. State v. Patterson, 295 So. 2d 792, 1974 La. LEXIS 3254 (Apr. 29, 1974).

•• Self-Defense. — Defendant’s convictions for manslaughter in violation of La. Rev. Stat. Ann. § 14:31 and attempted second-degree murder in violation of La. Rev. Stat. Ann. § 14:27 and 14:30.1 were proper where the State met its burden of proving that defendant did not act in self-defense as to either of the two victims. Defendant’s attack on the first victim was brutal and when one knife broke, defendant retrieved a second and continued to stab the victim; further, the second victim testified that he did not have any weapon at the time of the stabbing and that he did nothing to provoke defendant. State v. Hebert, 877 So. 2d 1115, 2004 La. App. LEXIS 1663 (June 29, 2004), writ denied by La. 2004-2674, 894 So. 2d 1132, 2005 La. LEXIS 531 (La. Feb. 25, 2005).

Defendant’s conviction for attempted manslaughter was proper where the discharge of a firearm at close range and aimed at a person was indicative of a specific intent to kill or to inflict great bodily harm upon that person. Further, the trial court did not err in denying defendant’s request for a jury instruction pertaining to the State’s burden of proof in relation to a claim of self-defense because defendant clearly had several, non-violent options readily available to him, including leaving and contacting the police; thus, he failed to prove that using deadly force was necessary to save his life under La. Rev. Stat. Ann. § 14:20(1). State v. Cheatham, 877 So. 2d 164, 2004 La. App. LEXIS 1586 (June 23, 2004), writ denied by La. 2004-2224, 904 So. 2d 717, 2005 La. LEXIS 2156 (La. June 24, 2005).

Defendant’s claim that a killing was in self-defense was not supported by the record where a witness, the university administrator, testified that after the fight between defendant and some other young men, defendant did not run as the others did but went to his car and got a gun, the witness then heard a shot, and then saw defendant walk back past him, get in his car and leave the scene; the witness recalled that defendant appeared very calm both before and after the shooting. State v. Spivey, 874 So. 2d 352, 2004 La. App. LEXIS 1179 (May 12, 2004).

Where defendant walked into his kitchen, picked up a gun, and shot the victim nine times during two rounds of shooting, the resulting homicide was not justifiable; even though the men were involved in a confrontation before the shooting, defendant was significantly larger in size than the victim. State v. Miller, 868 So. 2d 239, 2004 La. App. LEXIS 404 (Mar. 3, 2004), writ denied by La. 2004-1127, 883 So. 2d 1027, 2004 La. LEXIS 3029 (La. Oct. 8, 2004).

In a manslaughter case, the jury reasonably rejected a self-defense claim made under La. Rev. Stat. Ann. § 14:20, because the evidence indicated that defendant was the aggressor within the meaning of La. Rev. Stat. Ann. § 14:21, and that the victim was unarmed. State v. Loston, 874 So. 2d 197, 2004 La. App. LEXIS 354 (Feb. 23, 2004), writ denied by La. 2004-0792, 882 So. 2d 1167, 2004 La. LEXIS 2866 (La. Sept. 24, 2004).

On appeal, defendant attempted to argue that, at most, the State proved that she was guilty of manslaughter, not second-degree murder where defendant’s neighbor testified that defendant and her boyfriend, the victim, were seen together drinking and having a good time hours before the murder, and defendant told police that she suspected that her boyfriend had been unfaithful for some time; however, the appellate court found that the state proved the essential elements of second-degree murder beyond a reasonable doubt, and that defendant failed to prove by a preponderance of the evidence that she acted in sudden passion or heat of blood. State v. Eugene, 866 So. 2d 985, 2004 La. App. LEXIS 60 (Jan. 27, 2004), writ denied by La. 2004-0515, 889 So. 2d 263, 2005 La. LEXIS 171 (La. Jan. 14, 2005).

In a second-degree murder case, the severity of the victim’s neck wounds, the fact that defendant sustained no injuries in the fray, his initial denial of any knowledge of the victim’s death, his attempt to cover up his actions, and the lack of evidence that defendant attempted to retreat from the altercation was sufficient to find that the homicide was not committed in self-defense. State v. Woodhead, 866 So. 2d 995, 2004 La. App. LEXIS 68 (Jan. 27, 2004), writ denied by La. 2004-0598, 877 So. 2d 144, 2004 La. LEXIS 2313 (La. July 2, 2004).

In a second-degree murder case, the testimony and physical evidence were sufficient for a rational jury to find that defendant had the specific intent to kill or inflict great bodily harm when he fired his weapon at the victim’s head and did not act in self-defense, and defendant failed to explain why it was necessary to deliver a fatal gunshot to the head to protect himself. State v. Fielding, 862 So. 2d 420, 2003 La. App. LEXIS 3353 (Dec. 10, 2003), writ denied by La. 2004-0249, 889 So. 2d 256, 2005 La. LEXIS 195 (La. Jan. 14, 2005).

Evidence was sufficient to support a conviction for manslaughter where defendant shot the victim from defendant’s car after a nightclub brawl; defendant did not establish self-defense under La. Rev. Stat. Ann. § 14:20 where he could have driven away from the area and thus was the aggressor for purposes of La. Rev. Stat. Ann. § 14:21 and could not claim self-defense. State v. Favorite, 862 So. 2d 208, 2003 La. App. LEXIS 3295 (Nov. 25, 2003), writ denied by La. 2003-3529, 870 So. 2d 298, 2004 La. LEXIS 1399 (La. Apr. 23, 2004).

Where defendant shot the victim to death following an altercation outside a fast food restaurant, the evidence was sufficient to support his conviction for second-degree murder; defendant’s claim of self-defense was rejected where witnesses testified that the victim did not hit defendant before the shots were fired. State v. Emanuel-Dunn, 868 So. 2d 75, 2003 La. App. LEXIS 3068 (Nov. 7, 2003), writ denied by La. 2004-0339, 876 So. 2d 829, 2004 La. LEXIS 2207 (La. June 25, 2004).

Where defendant stabbed and killed the victim, the state submitted sufficient evidence to prove that defendant did not act in self-defense, as the murder scene did not show any signs of a violent physical confrontation, defendant had physically attacked the victim on several prior occasions, and it was unnecessary to kill the victim under any of the scenarios offered by defendant. State v. Paddio, 832 So. 2d 1120, 2002 La. App. LEXIS 3737 (Dec. 11, 2002), writ denied by La. 2003-0402, 867 So. 2d 682, 2004 La. LEXIS 531 (La. Feb. 13, 2004).

State was able to overcome defendant’s claim of self-defense at a trial for manslaughter where the evidence showed that the defendant and the victim had an altercation in an employee’s lounge room where they worked, that the victim pulled a knife on the defendant, that the defendant walked away, went to his car, concealed a gun on his person, and returned to the lounge where defendant said, “Pull your knife out on me now,” that the victim pulled his knife out and followed the defendant from the lounge, and that the defendant then shot and killed the victim. State v. Prudhomme, 829 So. 2d 1166, 2002 La. App. LEXIS 3313 (Oct. 30, 2002), writ denied by La. 2002-3230, 855 So. 2d 324, 2003 La. LEXIS 2906 (La. Oct. 10, 2003).

Trial court did not err in denying defendant’s motion for new trial based on newly discovered testimony of witness who would testify as to self-defense; the testimony would not have added anything new, and he was always available as a witness. State v. Woods, 830 So. 2d 559, 2002 La. App. LEXIS 3356 (Oct. 30, 2002), writ of certiorari denied by La. 2003-0055, 855 So. 2d 307, 2003 La. LEXIS 2773 (La. Oct. 3, 2003).

Because the victim told defendant that the victim did not wish to fight, defendant hit the victim in the head and caused the wound which ultimately killed the victim, the victim did not have a weapon, and the victim did not fight back, defendant’s self-defense argument had no merit. State v. Johnson, 820 So. 2d 604, 2002 La. App. LEXIS 1732 (May 29, 2002), writ denied by La. 2002-2200, 839 So. 2d 32, 2003 La. LEXIS 664 (La. Mar. 14, 2003).

Evidence was sufficient to overcome defendant’s claim of self-defense and to convict him of second-degree murder where the State’s expert testified that the victim had defensive wounds, and that five to six blows were delivered, each so forceful that it would have rendered the victim incapable of acting aggressively. State v. Sprinkle, 801 So. 2d 1131, 2001 La. App. LEXIS 2200 (Oct. 17, 2001), writ of certiorari denied by La. 2001-3062, 827 So. 2d 1174, 2002 La. LEXIS 3084 (La. Oct. 25, 2002), writ of certiorari denied by 537 U.S. 1235, 123 S. Ct. 1358, 155 L. Ed. 2d 200, 2003 U.S. LEXIS 1796, 71 U.S.L.W. 3566 (2003).

Defendant’s conviction of manslaughter was affirmed and the trial court properly rejected defendant’s claim of self-defense because defendant was engaged in an armed robbery at the time of the shooting which clearly made him the aggressor. State v. Hopkins, 774 So. 2d 1178, 2000 La. App. LEXIS 3410 (Dec. 20, 2000).

Homicide is justifiable pursuant to La. Rev. Stat. Ann. § 14:20(1) if committed by one in defense of himself when he reasonably believes that he is in imminent danger of being killed or receiving great bodily harm and that the homicide is necessary to save himself from that danger; when a defendant claims self-defense, the State has the burden of proving beyond a reasonable doubt that the defendant did not act in self-defense. State v. Pleasant, 772 So. 2d 910, 2000 La. App. LEXIS 2803 (Nov. 8, 2000), writ denied by La. 2000-3349, 799 So. 2d 1159, 2001 La. LEXIS 3932 (La. Oct. 26, 2001).

Regarding self-defense, it is necessary to consider whether a defendant had a reasonable belief that he was in imminent danger of losing his life or receiving great bodily harm and whether the killing was necessary, under the circumstances, to save the defendant from that danger; although there is no unqualified duty to retreat, the possibility of escape is a factor in determining the reasonableness of defendant’s belief. State v. Pleasant, 772 So. 2d 910, 2000 La. App. LEXIS 2803 (Nov. 8, 2000), writ denied by La. 2000-3349, 799 So. 2d 1159, 2001 La. LEXIS 3932 (La. Oct. 26, 2001).

Defendant’s second-degree murder conviction was affirmed where defendant admitted stabbing the victim and witnesses testified that the victim did not attack defendant prior to being stabbed. Defendant failed to prove self-defense under La. Rev. Stat. Ann. § 14:20 A(1). State v. Clark, 774 So. 2d 305, 2000 La. App. LEXIS 2806 (Nov. 8, 2000).

Based on the testimony of several witnesses and the fact that the murder victim was shot in the buttock, the evidence was sufficient to convict defendant of second-degree murder and reject defendant’s claim of self-defense. State v. Cazenave, 772 So. 2d 854, 2000 La. App. LEXIS 2693 (Oct. 31, 2000), writ denied by La. 2000-3297, 799 So. 2d 1151, 2001 La. LEXIS 3926 (La. Oct. 26, 2001), writ denied by La. 2002-2713, 855 So. 2d 339, 2003 La. LEXIS 2894 (La. Oct. 10, 2003).

Defendant was not entitled to claim self-defense under La. Rev. Stat. Ann. § 14:20, as evidence showed defendant was the aggressor in confrontation in which victim was killed and, under transferred intent doctrine, defendant’s specific intent to kill another man was transferred to victim. State v. Henderson, 762 So. 2d 747, 2000 La. App. LEXIS 1828 (June 23, 2000), writ denied by La. 2000-2223, 793 So. 2d 1235, 2001 La. LEXIS 1989 (La. June 15, 2001).

Where defendant instigated the initial fight with the victim, had every means of escape available after the fistfight ended, and returned to the scene after leaving, he was not in imminent danger of death or great bodily harm, and his use of deadly force was not necessary under the circumstances as contemplated by La. Rev. Stat. Ann. § 14:20(1).. State v. Isaac, 762 So. 2d 25, 1999 La. App. LEXIS 3350 (Nov. 17, 1999), writ denied by La. 2000-0239, 781 So. 2d 1255, 2001 La. LEXIS 362 (La. Jan. 26, 2001).

A homicide is justifiable, under La. Rev. Stat. Ann. § 14:20, when committed in self-defense by one who reasonably believes that he is in imminent danger of losing his life or receiving great bodily harm and that the killing is necessary to save himself from that danger. State v. Armstrong, 743 So. 2d 284, 1999 La. App. LEXIS 2469 (Sept. 22, 1999), writ denied by La. 1999-3151, 759 So. 2d 92, 2000 La. LEXIS 1018 (La. Apr. 7, 2000).

Trial evidence was sufficient to sustain defendant’s conviction of second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1(A)(1) because the State presented sufficient evidence that the murder was not justifiable homicide, pursuant to La. Rev. Stat. Ann. § 14:20(1), because defendant did not act in self-defense, and defendant did not establish by a preponderance of the evidence that he killed his victim in sudden passion or heat of blood as required by the manslaughter statute, La. Rev. Stat. Ann. § 14:31(A)(1). State v. Byes, 735 So. 2d 758, 1999 La. App. LEXIS 1491 (Apr. 21, 1999), writ denied by La. 99-1559, 751 So. 2d 231, 1999 La. LEXIS 3118 (La. Nov. 5, 1999).

Where evidence of the circumstances of a shooting was conflicting, but where the only witness’s testimony indicated that the shooting was not done in self-defense and the jury believed the witness’s testimony, a rational trier of fact could have found beyond a reasonable doubt that the homicide was not committed in self-defense; thus the State met the burden of proving that the defendant was guilty of second-degree murder beyond a reasonable doubt. State v. Barnes, 729 So. 2d 44, 1999 La. App. LEXIS 307 (Feb. 10, 1999), writ denied by La. 99-1018, 747 So. 2d 1099, 1999 La. LEXIS 2768 (La. Sept. 17, 1999).

Under La. Rev. Stat. Ann. § 14:18, the fact that an offender’s conduct is justifiable, although otherwise criminal, constitutes a defense to prosecution for any crime based on that conduct; under La. Rev. Stat. Ann. § 14:20(1) a homicide is justifiable when committed in self-defense by one who reasonably believes that he is in imminent danger of losing his life or receiving great bodily harm and that the killing is necessary to save himself from that danger. State v. Miller, 720 So. 2d 829, 1998 La. App. LEXIS 3051 (Oct. 28, 1998), writ denied by La. 98-3119, 741 So. 2d 659, 1999 La. LEXIS 1394 (La. May 14, 1999).

Defendant was convicted of first-degree murder in violation of La. Rev. Stat. Ann. § 14:30(A) as he had the required specific intent, pursuant to La. Rev. Stat. Ann. § 14:10(1) and the State was able to prove beyond a reasonable doubt that the homicide was not justifiable, pursuant to La. Rev. Stat. Ann. § 14:20, in the face of his claim of self-defense. State v. Causey, 721 So. 2d 78, 1998 La. App. LEXIS 3327 (Oct. 21, 1998).

Evidence was sufficient that defendant argued with the victim, left the scene of the fight, and then returned to shoot the victim thereby defeating his defense of self-defense, pursuant to La. Rev. Stat. Ann. § 14:20(1), as there was evidence that he was the aggressor, La. Rev. Stat. Ann. § 14:21. State v. Washington, 716 So. 2d 936, 1998 La. App. LEXIS 2434 (Aug. 19, 1998), writ denied by La. 98-2473, 734 So. 2d 1229, 1999 La. LEXIS 143 (La. Jan. 8, 1999).

In defendant’s manslaughter case, the court noted that the fact that an offender’s conduct was justifiable, although otherwise criminal, constituted a defense to prosecution for any crime based on that conduct under La. Rev. Stat. Ann. § 14:18; the court stressed that a homicide was justifiable when committed in self-defense by one who reasonably believed that he was in imminent danger of losing his life or receiving great bodily harm and that the killing is necessary to save himself from that danger in accordance with La. Rev. Stat. Ann. § 14:20(1). State v. Hardy, 711 So. 2d 715, 1998 La. App. LEXIS 390 (Mar. 06, 1998), writ denied by, review denied by La. 98-0927, 723 So. 2d 954, 1998 La. LEXIS 2564 (La. Sept. 4, 1998).

Defendant’s state of mind was a material issue in defendant’s murder trial because defendant asserted that the victim’s death was a justifiable homicide that fell within the provisions of La. Rev. Stat. Ann. § 14:20 in that it was committed in self-defense; especially because defendant chose not to testify, the rulings of the trial court, which barred testimony that related the victim’s threats of harm to defendant, of which defendant was aware, had the effect of depriving defendant of substantial evidence in support of proving defendant’s own state of mind. State v. Washington, 706 So. 2d 203, 1998 La. App. LEXIS 61 (Jan. 23, 1998).

Self-defense was not held to be a valid defense when used by a juvenile who killed his mother’s boyfriend when he was advancing toward him using a verbally abusive tone and words; there was justification for a killing only if the person committing the homicide reasonably believed that he was in imminent danger of losing his life or receiving great bodily harm and that deadly force was necessary to save his life. In the Interest of D.S., 694 So. 2d 565, 1997 La. App. LEXIS 1384 (May 7, 1997).

Prosecution established beyond a reasonable doubt that defendant’s shooting of the victim was not justified under La. Rev. Stat. Ann. § 14:20, where the circumstances were inconsistent with the theory that he reasonably believed that he was in imminent danger of losing his life or receiving great bodily harm and that the killing was necessary to save himself from that danger. State v. Rhodes, 688 So. 2d 628, 1997 La. App. LEXIS 62 (Jan. 22, 1997), writ of certiorari denied by La. 97-0753, 701 So. 2d 980, 1997 La. LEXIS 2882 (La. Sept. 26, 1997).

In a trial for second-degree murder, the record was devoid of evidence to support defendant’s assertion of self-defense or accidental shooting and replete with evidence that this was an act that defendant had been considering for some period of time. State v. Starr, 685 So. 2d 424, 1996 La. App. LEXIS 2990 (Dec. 11, 1996), writ denied by La. 99-0833, 747 So. 2d 1094, 1999 La. LEXIS 2778 (La. Sept. 17, 1999).

State proved beyond a reasonable doubt that a homicide was not committed in self-defense where defendant’s testimony was inconsistent with that of other witnesses, including the doctor who performed the autopsy on the victim, defendant had made prior threats that she would shoot the victim, and there were no marks or bruises on defendant when she was taken into custody for questioning to indicate that she had struggled with the victim. State v. Starr, 685 So. 2d 424, 1996 La. App. LEXIS 2990 (Dec. 11, 1996), writ denied by La. 99-0833, 747 So. 2d 1094, 1999 La. LEXIS 2778 (La. Sept. 17, 1999).

Under La. Rev. Stat. Ann. § 14:20(1), when the evidence revealed that defendant may have killed the victim in self-defense instead of by negligence, the trial court was required to conduct a hearing to determine the factual basis for the plea. State v. Bowie, 684 So. 2d 68, 1996 La. App. LEXIS 2676 (Nov. 13, 1996).

Number and character of the deceased victim’s stab wounds were sufficient for the trial court to have concluded that defendant’s conduct was not self-defense as envisioned by La. Rev. Stat. Ann. § 14:20(1). State v. Bates, 683 So. 2d 1370, 1996 La. App. LEXIS 2708 (Nov. 8, 1996).

Court affirmed defendant’s conviction for the second-degree murder on the ground that the evidence showed that her actions could not be reasonably be characterized as self-defense under La. Rev. Stat. Ann. § 14:20(1), even though she may have been afraid of her husband on the morning of the murder as a result of his history of abusive behavior, because he was unarmed, she shot him 9 or 10 times, and she shot him in the back when he tried to flee. State v. Dugas, 683 So. 2d 1253, 1996 La. App. LEXIS 2350 (Oct. 9, 1996), writ of certiorari denied by La. 96-2652, 692 So. 2d 417, 1997 La. LEXIS 1166 (La. Apr. 4, 1997).

Existence of defensive wounds on the victim and the relative lack of evidence of a mutual altercation in the form of cuts or abrasions on defendant’s hands supported the jury’s rejection of defendant’s claim of self defense, La. Rev. Stat. Ann. § 14:20, to the charge of manslaughter. State v. Davis, 680 So. 2d 1296, 1996 La. App. LEXIS 2179 (Sept. 25, 1996).

The court affirmed defendant’s conviction for second-degree murder where the State proved that he did not act in self-defense pursuant to La. Rev. Stat. Ann. 14:20(1). State v. Stringfellow, 674 So. 2d 1036, 1996 La. App. LEXIS 838 (May 8, 1996).

Former boyfriend who was the aggressor in entering a former girlfriend’s apartment where a shootout followed with a man that was there, was not acting in self-defense as defined in La. Rev. Stat. Ann. § 14:20. State v. Carrier, 670 So. 2d 794, 1996 La. App. LEXIS 694 (Mar. 6, 1996), writ of certiorari denied by La. 96-0881, 679 So. 2d 431, 1996 La. LEXIS 2487 (La. Sept. 20, 1996).

When the evidence established that defendant was the aggressor, and that his victim was unarmed, a jury’s conclusion that defendant did not act in self-defense within the meaning of La. Rev. Stat. Ann. § 14:20 was reasonable. State v. Hidalgo, 668 So. 2d 1188, 1996 La. App. LEXIS 73 (Jan. 17, 1996).

Defendant’s manslaughter conviction was proper where the deadly force used by defendant was not necessary to prevent the danger perceived by him. State v. T.N., 650 So. 2d 288, 1995 La. App. LEXIS 32 (Jan. 18, 1995).

Where a homicide results from force, La. Rev. Stat. Ann. § 14:20 sets forth the correct standard for determining whether a defendant acted in self-defense. State v. Richardson, 648 So. 2d 945, 1994 La. App. LEXIS 3566 (Dec. 14, 1994), writ of certiorari denied by La. 95-0343, 656 So. 2d 1011, 1995 La. LEXIS 1668 (La. June 23, 1995).

Pursuant to La. Rev. Stat. Ann. § 14:20(1), the evidence was sufficient to support the verdict of manslaughter, and the State proved beyond a reasonable doubt that the defendant did not act in self-defense. State v. Mitchell, 639 So. 2d 391, 1994 La. App. LEXIS 1830 (June 22, 1994), writ of certiorari denied by La. 94-1981, 648 So. 2d 387, 1994 La. LEXIS 3056 (La. Dec. 16, 1994).

A homicide is justifiable when committed in self-defense by one who reasonably believes that he is in imminent danger of losing his life or receiving great bodily harm, and the killing isnecessary to save himself from that danger; there was no evidence that the defendant reasonably believed that he was in imminent danger of losing his life when he entered an apartment and attacked the victim from behind. State v. Brumfield, 639 So. 2d 312, 1994 La. App. LEXIS 1819 (June 15, 1994).

A manslaughter is a homicide which would be first or second-degree murder, but the offense is committed in sudden passion or heat of blood, immediately caused by provocation sufficient to deprive an average person of his self control and cool reflection under La. Rev. Stat. Ann. § 14:31; here, the evidence was sufficient to lead a reasonable trier of fact to believe that the defendant instigated the confrontation with the victim and was prepared to kill him. State v. Brumfield, 639 So. 2d 312, 1994 La. App. LEXIS 1819 (June 15, 1994).

La. Rev. Stat. Ann. § 14:20(1) provides that a homicide is justifiable when committed in self-defense by one who reasonably believes that he is in imminent danger of losing his life or receiving great bodily harm and that the killing is necessary to save himself from that danger; where defendant was outnumbered by assailants, retreated, and was not the aggressor, the court affirmed the grant of his motion for a postjudgment verdict of acquittal from a conviction of manslaughter. State v. Brown, 640 So. 2d 488, 1994 La. App. LEXIS 1393 (May 4, 1994).

Evidence was sufficient to sustain a conviction for second-degree murder, even though the victim had initially chased the defendant with a butcher’s knife, because the victim threw the knife down before fighting the defendant, the defendant was much larger than the victim, and the defendant continued to beat the victim after the victim had been rendered totally defenseless and apparently unconscious. State v. Pittman, 636 So. 2d 299, 1994 La. App. LEXIS 902 (Apr. 8, 1994).

Where the evidence proved that the victim was unarmed and there were no bruises or injuries visible on defendant, his claim of self-defense under La. Rev. Stat. Ann. § 14:20(1) was denied. State v. Jones, 600 So. 2d 875, 1992 La. App. LEXIS 1784 (May 22, 1992), writ denied by La. 92-2351, 654 So. 2d 346, 1995 La. LEXIS 1334 (La. May 12, 1995).

Jury could rationally reject a verdict of manslaughter under La. Rev. Stat. Ann. § 14:31(A)(1) and a plea of self-defense under La. Rev. Stat. Ann. § 14:20(1), despite defendant’s heated argument with his victim and testimony that the victim had a gun on his person, where the evidence established that, following the argument, defendant left the scene and shot the victim when he returned with a gun. State v. Ducre, 596 So. 2d 1372, 1992 La. App. LEXIS 607 (Mar. 6, 1992), writ of certiorari denied by 600 So. 2d 637, 1992 La. LEXIS 2188 (La. 1992).

Because the victim raised a stake as though to strike defendant, defendant believed that killing the victim was necessary to save himself from danger; thus for the purposes of self-defense under La. Rev. Stat. Ann. § 14:20(1), his conviction was reversed. State v. Makar, 578 So. 2d 564, 1991 La. App. LEXIS 786 (Apr. 17, 1991).

Where two witnesses testified that they saw defendant and his brother approach the victim and begin fighting with him, and neither witness testified that the victim was armed with any weapon, and the crime-lab witness testified that based on the physical evidence, when defendant fired his gun he was two to five feet from the victim, the overwhelming evidence presented at trial was that the killing of the victim was not a justifiable act of self-defense. State v. Montgomery, 575 So. 2d 471, 1991 La. App. LEXIS 215 (Feb. 6, 1991).

Defendant’s conviction for manslaughter was affirmed where the defendant’s claim that he warded off homosexual advances by the victim by stabbing him 17 times in the chest and back did not support a claim of self defense and defendant could not introduce specific previous aggressive homosexual events because they were not relevant under La. Code Evid. Ann. art. 404 to the issue of self-defense under La. Rev. Stat. Ann § 14:20 (1). State v. Flowers, 574 So. 2d 448, 1991 La. App. LEXIS 127 (Jan. 23, 1991), writ of certiorari denied by 580 So. 2d 666, 1991 La. LEXIS 1573 (La. 1991).

Facts were inconsistent with defendant’s claim of self-defense under La. Rev. Stat. Ann. § 14:20 where he repeatedly hit the victim in the head with a brick, even after the victim no longer posed an alleged threat, proceeded to stab the victim in the neck several times, and then took the victim’s wallet. State v. Wooden, 572 So. 2d 1156, 1990 La. App. LEXIS 2983 (Dec. 18, 1990).

Defendant’s conviction of second-degree murder under La. Rev. Stat. Ann. § 14:30.1 was proper despite his assertion that he was merely protecting himself from being raped by his homosexual victim; defendant’s admitted homosexuality, the nature of the victim’s multiple injuries, and the fact that the victim was unarmed were inconsistent with the assertion of self-defense justified under § 14:20. State v. Waxler, 569 So. 2d 29, 1990 La. App. LEXIS 2231 (Oct. 11, 1990).

Rational trier of fact could find that defendant did not act in self-defense in shooting a victim seven times after waiting for him outside a bar after an argument even though the only witness, defendant’s cousin, testified that the victim fired first. State v. Meshell, 567 So. 2d 1181, 1990 La. App. LEXIS 2172 (Oct. 3, 1990), writ of certiorari denied by 572 So. 2d 87, 1991 La. LEXIS 135 (La. 1991).

Defendant did not act in self-defense because there was no actual face-to-face confrontation between defendant and the deceased at the time of the shooting; there was a locked door separating the decedent and the defendant, as such, the defendant was not in imminent danger. State v. Moore, 568 So. 2d 612, 1990 La. App. LEXIS 2068 (Sept. 25, 1990).

Defendant was not entitled to the defense of self-defense under La. Rev. Stat. Ann. § 14:20(1), where defendant refused to move his vehicle which was blocking his victim’s vehicle, where the victim punched defendant, where co-defendant then came out of defendant’s car, pointed a gun at the victim, and argued with the victim until defendant shot and killed the victim, and where defendant could have avoided any danger if he moved his car. State v. Dozier, 553 So. 2d 911, 1989 La. App. LEXIS 2175 (Nov. 16, 1989), writ of certiorari denied by 558 So. 2d 568, 1990 La. LEXIS 577 (La. 1990).

Jury’s rejection of defendant’s plea of self defense under La. Rev. Stat. Ann. § 14:20(1) was supported by sufficient evidence, where the state established that defendant went into his victim’s bar armed, seeking payment for mechanical services rendered on behalf of the owners of the bar; that defendant was intoxicated and belligerent; and that the victim, although clutching a kitchen knife, made no aggressive moves toward defendant. State v. Johnson, 553 So. 2d 865, 1989 La. App. LEXIS 2244 (Nov. 14, 1989), writ of certiorari denied by 558 So. 2d 600, 1990 La. LEXIS 772 (La. 1990).

Pursuant to La. Rev. Stat. Ann. § 14:20, murder was not committed in self-defense; all of the witnesses for both the State and defense, except defendant, testified that both of the victim’s hands were on the handlebars of the bike and no gun was found at the scene of the crime. State v. Jackson, 543 So. 2d 596, 1989 La. App. LEXIS 767 (Apr. 27, 1989).

Under La. Rev. Stat. Ann. § 14:20, a homicide was justifiable when committed in self-defense by one who reasonably believed that he was in imminent danger of losing his life or receiving great bodily harm and that the killing was necessary to save himself from that danger; defendant’s conviction of manslaughter was reversed where the prosecution failed to meet its burden of showing beyond a reasonable doubt that defendant did not reasonably believe he was in imminent danger of losing his life or receiving great bodily harm. State v. Carroll, 542 So. 2d 762, 1989 La. App. LEXIS 608 (Apr. 13, 1989), writ of certiorari denied by 550 So. 2d 625, 1989 La. LEXIS 2346 (La. 1989).

Woman in a bar who without apparent cause lunged at her husband with a knife, and later was seen outside the bar stabbing him, did not act self-defense. State v. Gibson, 529 So. 2d 1347, 1988 La. App. LEXIS 1674 (July 26, 1988), writ of certiorari denied by 536 So. 2d 1212, 1989 La. LEXIS 365 (La. 1989).

Defendant’s murder of the two victims was not justifiable pursuant to La. Rev. Stat. section 14:20(1) because the murders were not committed in self-defense. State v. Pravata, 522 So. 2d 606, 1988 La. App. LEXIS 639 (Feb. 23, 1988), writ of certiorari denied by 531 So. 2d 261, 1988 La. LEXIS 1852 (La. 1988).

Defendant’s claim that he shot the victim in self-defense was properly rejected where at the time of the shooting the victim was 40 feet from defendant and had stopped and was no longer approaching him. State v. Lee, 498 So. 2d 1177, 1986 La. App. LEXIS 8611 (Dec. 10, 1986), writ of certiorari denied by 504 So. 2d 874 (La. 1987).

Undisputed testimony that the unarmed victim attempted to flee after defendant commenced firing a gun at the victim negated any justification for the continued use of deadly force by defendant under La. Rev. Stat. Ann. § 14:20. State v. Ducksworth, 496 So. 2d 624, 1986 La. App. LEXIS 7857 (Oct. 15, 1986).

Defendant’s conviction for second-degree murder for the fatal stabbing of his wife was supported by sufficient evidence because under La. Rev. Stat. Ann. § 15:438, even though no one saw defendant stab the victim, the numerous wounds over her body and defensive wounds to the hands, excluded every reasonable hypothesis of innocence, including defendant’s theory of self-defense pursuant to La. Rev. Stat. Ann. § 14:20. State v. Smith, 490 So. 2d 365, 1986 La. App. LEXIS 7078 (May 28, 1986), writ denied by 494 So. 2d 324, 1986 La. LEXIS 7227 (La. 1986).

Where a rational trier could infer that defendant police officer had believed he was being shot at by the motorcyclists he was pursing, and where the issue who whether defendant reasonalty believed he was in imminent danger of losing his life or receiving great bodily harm, the appellate court granted defendant a new trial. State v. Rosiere, 488 So. 2d 965, 1986 La. LEXIS 6445 (May 20, 1986).

In the state’s prosecution of the defendant for murder, the trial court properly declined to grant defendant’s motion for post-verdict judgment of acquittal under La. Rev. Stat. Ann. §§ 14:20(1), 14:21, 14:22 where the homicides were not committed in self-defense or in defense of another. State v. Burge, 486 So. 2d 855, 1986 La. App. LEXIS 6531 (Mar. 25, 1986), writ of certiorari denied by 493 So. 2d 1204, 1986 La. LEXIS 7141 (La. 1986).

Defendant did not commit the homicide in self-defense where the facts were in dispute, but a rational fact-finder could have found that homicide was not justified. State v. Garcia, 483 So. 2d 953, 1986 La. LEXIS 5707 (Feb. 24, 1986).

Although the victim was a larger man than defendant, he had no weapon, he displayed no intent to inflict great bodily harm, defendant received no injuries, and did not fire any warning shots or display his weapon before shooting the victim twice and killing him; thus, a rational trier of fact could have concluded that the State carried its burden of proving beyond a reasonable doubt that defendant did not act in self-defense. State v. Williams, 470 So. 2d 617, 1985 La. App. LEXIS 9759 (May 29, 1985), reversed by 483 So. 2d 999, 1986 La. LEXIS 5718 (La. 1986).

Homicide was not justifiable under La. Rev. Stat. Ann. § 14:20(1) where defendant chased an unarmed victim into the bushes and stabbed him with a knife. State v. Green, 470 So. 2d 434, 1985 La. App. LEXIS 8829 (May 15, 1985), writ of certiorari denied by 475 So. 2d 355, 1985 La. LEXIS 9361 (La. 1985).

Because a wife did not kill her husband out of a reasonable belief that it was necessary to save herself from imminent danger, the applicability of the battered woman’s syndrome to that statutory requirement of justification was not considered. State v. Burton, 464 So. 2d 421, 1985 La. App. LEXIS 8321 (Feb. 26, 1985), writ of certiorari denied by 468 So. 2d 570, 1985 La. LEXIS 8723 (La. 1985).

Where evidence supported the contention that defendant did not commit homicide in self-defense under La. Rev. Stat. Ann. § 14:20, but rather committed manslaughter, his conviction was proper. State v. Allen, 463 So. 2d 680, 1985 La. App. LEXIS 8182 (Jan. 11, 1985).

A jury’s finding that defendant was not acting in self-defense under La. Rev. Stat. Ann. § 14:20 was proper where the evidence showed that, according to defendant’s version of the facts, defendant could have retreated and driven away from the victims prior to shooting them; moreover, the evidence showed that defendant failed to warn and that the bullets struck the victims in their sides and backs. State v. Williams, 461 So. 2d 1118, 1984 La. App. LEXIS 10266 (Dec. 11, 1984), overruled by State v. Wilson, 538 So. 2d 1124, 1989 La. App. LEXIS 260 (La.App. 5 Cir. 1989).

Defendant’s murder of the victim was not justified pursuant to La. Rev. Stat. Ann. § 14:20 under a theory of self-defense because defendant did not issue any warning to the victim, shot the victim with the specific intent to kill — or at the very least inflict serious bodily injury — and could have easily departed from the escalating situation. State v. Dill, 461 So. 2d 1130, 1984 La. App. LEXIS 10263 (Dec. 11, 1984), writ of certiorari denied by 475 So. 2d 1106, 1985 La. LEXIS 9509 (La. 1985).

There was sufficient evidence to support defendant’s conviction because there was no issue as to whether defendant killed the victim and the facts provided a sufficient basis on which the jury could have properly concluded that defendant did not act in self-defense. State v. Martin, 458 So. 2d 454, 1984 La. LEXIS 9905 (Oct. 15, 1984).

Appeals court, in affirming manslaughter verdict, stated that the State carried its burden to prove beyond a reasonable doubt that the defendant did not act in self-defense, and that while there was not an unqualified duty to retreat, the possibility of escape was a recognized factor in determining whether or not the defendant had a reasonable belief that deadly force was necessary to avoid the danger. State v. Jackson, 452 So. 2d 1225, 1984 La. App. LEXIS 8960 (June 6, 1984).

Defendant’s action, in stabbing the victim in the back, was not in self-defense within the meaning of La. Rev. Stat. Ann. § 14:20. State v. Allen, 442 So. 2d 737, 1983 La. App. LEXIS 9698 (Nov. 22, 1983).

Even assuming a victim pulled a knife, defendant could have defended himself by less drastic measures; the repeated stabbing of an extremely intoxicated victim in the back was not necessary to save defendant from any perceived danger. State v. Bell, 442 So. 2d 715, 1983 La. App. LEXIS 9662 (Nov. 22, 1983), writ of certiorari denied by 444 So. 2d 1244, 1984 La. LEXIS 8314 (La. 1984).

Evidence that defendant initiated an armed confrontation with his victim although he knew her reputation for violence and she had told him to stay away from her, as well as physical evidence that she was moving away from him when he shot her, was sufficient to allow a jury to conclude beyond a reasonable doubt that he was the aggressor and that he did not shoot her in self-defense. State v. Sylvester, 438 So. 2d 1277, 1983 La. App. LEXIS 9308 (Oct. 12, 1983), writ of certiorari denied by 444 So. 2d 606, 1984 La. LEXIS 7934 (La. 1984).

A jury was justified in finding that defendant did not kill a victim in self defense where there was no evidence to support defendant’s assertion that the victim was armed and there was evidence that defendant was the aggressor and thus could not avail himself to that defense. State v. Williams, 438 So. 2d 1212, 1983 La. App. LEXIS 9310 (Oct. 12, 1983), writ of certiorari denied by 443 So. 2d 590, 1983 La. LEXIS 12518 (La. 1983).

Defendant’s manslaughter conviction was reversed where the appellate court concluded that a rational trier of fact could not have found that defendant did not act in self-defense under La. Rev. Stat. Ann. § 14:20 when defendant shot the victim, who was threatening to beat her. State v. Lynch, 436 So. 2d 567, 1983 La. LEXIS 11189 (June 27, 1983).

Trial judge did not abuse discretion in denying defendant’s motion for a new trial, based on a claim of self-defense from use of excessive force, where the only evidence of prior acts of violence by the deputy would not have been admissible at trial to show defendant’s state of mind because defendant did not know of these incidents at the time of the homicide, and no evidence was introduced to show that the deputy had a general reputation for violence; also, all of the evidence adduced at the hearing on remand could have been obtained with due diligence prior to trial. State v. Bryan, 427 So. 2d 1169, 1983 La. LEXIS 9899 (Feb. 23, 1983).

There is apparently no Louisiana jurisprudence distinguishing the burdens of persuasion applicable to self-defense in homicide and non-homicide situations; the burden of persuasion in proving self-defense in a non-homicide situation pursuant to La. Rev. Stat. Ann. § 14:19, which entails a subjective as well as an objective inquiry, could arguably, in fairness to the State, be upon defendant, since a subjective inquiry is involved. State v. Freeman, 427 So. 2d 1161, 1983 La. LEXIS 9902 (Feb. 23, 1983).

Fact that no weapon was discovered on or near the victim’s body was not dispositive of the issue of self-defense; under La. Rev. Stat. Ann. § 14:20, it is the reasonableness of the apprehension, and not the actuality of danger, that determines the question of self-defense. State v. Jackson, 419 So. 2d 425, 1982 La. LEXIS 11754 (Sept. 7, 1982).

Defendant’s conviction of manslaughter was supported by evidence sufficient to prove beyond a reasonable doubt that she shot her husband four times after he accused her of sleeping with other men, and the homicide was not committed in self defense pursuant to La. Rev. Stat. Ann. § 14:20. State v. Brown, 414 So. 2d 726, 1982 La. LEXIS 11009 (May 17, 1982).

In defendant’s trial for manslaughter for shooting and killing a victim who hit defendant’s girlfriend, the jury properly rejected defendant’s plea of self-defense under La. Rev. Stat. Ann. § 14:20(1), where the testimony of defendant and his witness that the victim was armed by a bottle was contradicted by other witnesses who testified that the bottle was taken from the victim before defendant arrived at the scene. State v. Abney, 347 So. 2d 498, 1977 La. LEXIS 5785 (June 20, 1977).

Defendant’s manslaughter conviction, in violation of La. Rev. Stat. Ann. § 14:31, was proper and he was not entitled to a new trial when evidence existed supporting the contention that defendant did not act in self-defense pursuant to La. Rev. Stat. Ann. § 14:20(1) when killing another individual. State v. Collins, 306 So. 2d 662, 1975 La. LEXIS 3835 (Jan. 20, 1975).

Defendant was entitled to a directed verdict in his favor because the State’s witnesses testified that defendant retreated and the decedent took chase and was advancing with the knife when defendant fired the gun. State v. Patterson, 295 So. 2d 792, 1974 La. LEXIS 3254 (Apr. 29, 1974).

• Scienter

•• Specific Intent. — Defendant was convicted of first-degree murder in violation of La. Rev. Stat. Ann. § 14:30(A) as he had the required specific intent, pursuant to La. Rev. Stat. Ann. § 14:10(1) and the State was able to prove beyond a reasonable doubt that the homicide was not justifiable, pursuant to La. Rev. Stat. Ann. § 14:20, in the face of his claim of self-defense. State v. Causey, 721 So. 2d 78, 1998 La. App. LEXIS 3327 (Oct. 21, 1998).

Shooting was not committed in self-defense where the victim had threatened defendant on the telephone, arrived home and threatened him again, and then was shot by defendant after he had gone to his own room to make another telephone call. State v. Starks, 549 So. 2d 409, 1989 La. App. LEXIS 1594 (Sept. 5, 1989).

• Jury Instructions

•• Particular Instructions

••• Unanimity. — Trial court committed reversible error when it refused defendant’s requested jury instruction under La. Rev. Stat. Ann. § 14:20(2) upon an erroneous determination that § 14:20(2) applied only in situations where the killer was a third party to a violent felony; La. Rev. Stat. Ann. § 14:20(2) applied where the killer was also the potential victim of a violent felony and the omitted instruction might have led the jury to view defendant’s account of a shooting differently. State v. Harris, 645 So. 2d 224, 1994 La. App. LEXIS 2716 (Oct. 26, 1994), remanded by La. 96-2241, 679 So. 2d 412, 1996 La. LEXIS 2362 (La. Sept. 20, 1996).

• Postconviction Proceedings

•• Motions for New Trial. — Trial court did not err in denying defendant’s motion for new trial based on newly discovered testimony of witness who would testify as to self-defense; the testimony would not have added anything new, and he was always available as a witness. State v. Woods, 830 So. 2d 559, 2002 La. App. LEXIS 3356 (Oct. 30, 2002), writ of certiorari denied by La. 2003-0055, 855 So. 2d 307, 2003 La. LEXIS 2773 (La. Oct. 3, 2003).

Where a rational trier could infer that defendant police officer had believed he was being shot at by the motorcyclists he was pursing, and where the issue who whether defendant reasonalty believed he was in imminent danger of losing his life or receiving great bodily harm, the appellate court granted defendant a new trial. State v. Rosiere, 488 So. 2d 965, 1986 La. LEXIS 6445 (May 20, 1986).

Trial judge did not abuse discretion in denying defendant’s motion for a new trial, based on a claim of self-defense from use of excessive force, where the only evidence of prior acts of violence by the deputy would not have been admissible at trial to show defendant’s state of mind because defendant did not know of these incidents at the time of the homicide, and no evidence was introduced to show that the deputy had a general reputation for violence; also, all of the evidence adduced at the hearing on remand could have been obtained with due diligence prior to trial. State v. Bryan, 427 So. 2d 1169, 1983 La. LEXIS 9899 (Feb. 23, 1983).

•• Motions to Vacate Judgment. — La. Rev. Stat. Ann. § 14:20(1) provides that a homicide is justifiable when committed in self-defense by one who reasonably believes that he is in imminent danger of losing his life or receiving great bodily harm and that the killing is necessary to save himself from that danger; where defendant was outnumbered by assailants, retreated, and was not the aggressor, the court affirmed the grant of his motion for a postjudgment verdict of acquittal from a conviction of manslaughter. State v. Brown, 640 So. 2d 488, 1994 La. App. LEXIS 1393 (May 4, 1994).

• Appeals

•• Standards of Review

••• Substantial Evidence

•••• General Overview. — There was sufficient evidence to support defendant’s conviction because there was no issue as to whether defendant killed the victim and the facts provided a sufficient basis on which the jury could have properly concluded that defendant did not act in self-defense. State v. Martin, 458 So. 2d 454, 1984 La. LEXIS 9905 (Oct. 15, 1984).

EVIDENCE

• Hearsay

•• Exceptions

••• State of Mind

•••• General Overview. — Defendant’s state of mind was a material issue in defendant’s murder trial because defendant asserted that the victim’s death was a justifiable homicide that fell within the provisions of La. Rev. Stat. Ann. § 14:20 in that it was committed in self-defense; especially because defendant chose not to testify, the rulings of the trial court, which barred testimony that related the victim’s threats of harm to defendant, of which defendant was aware, had the effect of depriving defendant of substantial evidence in support of proving defendant’s own state of mind. State v. Washington, 706 So. 2d 203, 1998 La. App. LEXIS 61 (Jan. 23, 1998).

• Procedural Considerations

•• Weight & Sufficiency. — Evidence was sufficient to support a conviction for manslaughter where defendant shot the victim from defendant’s car after a nightclub brawl; defendant did not establish self-defense under La. Rev. Stat. Ann. § 14:20 where he could have driven away from the area and thus was the aggressor for purposes of La. Rev. Stat. Ann. § 14:21 and could not claim self-defense. State v. Favorite, 862 So. 2d 208, 2003 La. App. LEXIS 3295 (Nov. 25, 2003), writ denied by La. 2003-3529, 870 So. 2d 298, 2004 La. LEXIS 1399 (La. Apr. 23, 2004).

• Relevance

•• Character Evidence. — Defendant’s conviction for manslaughter was affirmed where the defendant’s claim that he warded off homosexual advances by the victim by stabbing him 17 times in the chest and back did not support a claim of self defense and defendant could not introduce specific previous aggressive homosexual events because they were not relevant under La. Code Evid. Ann. art. 404 to the issue of self-defense under La. Rev. Stat. Ann § 14:20 (1). State v. Flowers, 574 So. 2d 448, 1991 La. App. LEXIS 127 (Jan. 23, 1991), writ of certiorari denied by 580 So. 2d 666, 1991 La. LEXIS 1573 (La. 1991).

TORTS

• Wrongful Death & Survival Actions

•• General Overview. — District court’s instruction on justifiable homicide under La. Rev. Stat. Ann. § 14:20 in a wrongful death action against the decedent’s ex-girlfriend who shot the decedent by mistake in her apartment, was not reversible error because it merely served as a guideline for liability and did not impose criminal standards on the jury in its determination of liability based on a duty risk analysis. Lavergne v. Thomas, 491 So. 2d 687, 1986 La. App. LEXIS 7083 (May 28, 1986), writ of certiorari denied by 493 So. 2d 643, 1986 La. LEXIS 7120 (La. 1986).

Standards set forth in La. Rev. Stat. Ann. § 14:20 are applicable to civil suits where a death has ensued. Duplechain v. Turner, 444 So. 2d 1322, 1984 La. App. LEXIS 7967 (Jan. 12, 1984), writ of certiorari denied by 448 So. 2d 114, 1984 La. LEXIS 8738 (La. 1984).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The language of the two statutes can be distinguished. The language in R.S. 14:20(3) clearly states a person who observes an unlawful entry of a dwelling, a place of business or motor vehicle during the commission of or attempted commission of a burglary or robbery and that person knows or reasonably believes that unlawful force will be used against another person present on such premises or motor vehicle then the homicide is justifiable. On the other hand, R.S. 14:20(4) allows a person lawfully present inside such a premises or motor vehicle to use deadly force if he reasonably believes it necessary to prevent the unlawful entry or to compel the intruder to leave the premises or motor vehicle. In either case the person present is not required to retreat. Opinion No. 00-87, La. Atty. Gen. Op. No. 2000-87; 2000 La. AG LEXIS 229.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Departments: Recent Developments: Criminal Law: Self-Defense in Delinquency Proceeding. 51 La Bar Jnl. 212 (October/November, 2003).

Article: Criminal Law. 44 La. L. Rev. 279 (November, 1983).

Article: Criminal Procedure. 47 La. L. Rev. 267 (November, 1986).

Article: The Admissibility of Expert Testimony on Battered Woman Syndrome in Battered Women’s Self-Defense Cases in Louisiana. 47 La. L. Rev. 979 (May, 1987).

Article: An Overview of the New Louisiana Code of Evidence — Its Imperfections and Uncertainties. 49 La. L. Rev. 697 (January, 1989).

Comment: “Midnight Stole My Impala, So I Shot Him”: Handguns and Personal Defense in Louisiana. 73 Tul. L. Rev. 331 (November, 1998).

Symposium on Integrating Responses to Domestic Violence: Domestic Violence: Competing Conceptions of Equality in the Law of Evidence. 47 Loy. L. Rev. 81 (Spring, 2001).

Unveiling the Cloak of Deception: Determining When Ignorance or Mistake Should Excuse Criminal Responsibility in Louisiana. 23 S.U. L. Rev. 213 (Spring, 1996).

Comment: Louisiana’s Shoot the Carjacker Law: A License to Kill or a Layman’s Explanation to Already Existing Homicide Justifications? 26 S.U. L. Rev. 227 (Spring, 1999).

General Law Reviews. — Article: Defending Imminence: From Battered Women to Iraq. 46 Ariz. L. Rev. 213 (2004).

Article: Stopping the Chronic Batterer Through Legislation: Will It Work This Time? 31 Pepp. L. Rev. 709 (2004).

Digest: Juveniles and Self-Defense. 25 J. Juv. L. 121 (2005).

§ 20.1. Investigation of death due to violence or suspicious circumstances when claim of self-defense is raised.

Whenever a death results from violence or under suspicious circumstances and a claim of self-defense is raised, the appropriate law enforcement agency and coroner shall expeditiously conduct a full investigation of the death. All evidence of such investigation shall be preserved. (Acts 2012, No. 690, § 1, eff. June 7, 2012.)

§ 21. Aggressor cannot claim self defense.

A person who is the aggressor or who brings on a difficulty cannot claim the right of self-defense unless he withdraws from the conflict in good faith and in such a manner that his adversary knows or should know that he desires to withdraw and discontinue the conflict.

CROSS REFERENCES

Municipal Law. — Aggressor cannot claim self-defense, Shreveport Code of Ordinance § 50-44.

Criminal code > aggressor cannot claim self-defense. New Orleans Code of Ordinance § 54-20.

Criminal code > defense of others. Shreveport Code of Ordinance § 50-45.

Criminal law > aggressor cannot claim self-defense. Baton Rouge Code of Ordinance § 13:21.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — State proved beyond a reasonable doubt that defendant did not act in self defense, where after the first altercation (1) he went home and his girlfriend testified that he was angry at the victim and she heard him cock a gun and say, “I’m going to show you,” and (2) a witness acknowledged that it appeared that the victim was attempting to throw defendant off of the balcony but she did not see defendant fire two shots while the victim and defendant were wrestling, but she did see defendant “walk off and turn around and shoot again.” State v. Taylor, 874 So. 2d 297, 2004 La. App. LEXIS 1074 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1326, 885 So. 2d 1122, 2004 La. LEXIS 3333 (La. Nov. 8, 2004), writ denied by La. 2004-1495, 885 So. 2d 1120, 2004 La. LEXIS 3346 (La. Nov. 8, 2004), writ denied by 2007 La. App. LEXIS 2459 (La.App. 5 Cir. June 29, 2007).

Defendant was found guilty of second-degree battery, and contention on appeal that evidence was overwhelming that he had acted in self-defense, was incorrect where, inter alia, the victim testified that he had no weapon and did not try to break into the apartment and neither threatened nor attacked defendant. State v. Steele, 829 So. 2d 541, 2002 La. App. LEXIS 2864 (Sept. 30, 2002), writ denied by La. 2002-2992, 853 So. 2d 632, 2003 La. LEXIS 2517 (La. Sept. 19, 2003).

Pursuant to La. Rev. Stat. Ann. § 14:21, defendant, who was convicted of aggravated battery for hitting a man in the head with a stick about the size of a metal fencepost, could not argue self-defense under La. Rev. Stat. Ann. § 14:19 because the jury could have reasonably determined that no one made any verbal or physical threats to defendant who, as the aggressor, walked toward three men with a stick and a gun and, without any fear for himself or his family, chose to hit one of the men, who was defenseless. State v. McClure, 793 So. 2d 454, 2001 La. App. LEXIS 1907 (Aug. 22, 2001).

•• Homicide

••• Murder

•••• General Overview. — Defendant’s claim that a killing was in self-defense was not supported by the record where a witness, the university administrator, testified that after the fight between defendant and some other young men, defendant did not run as the others did but went to his car and got a gun, the witness then heard a shot, and then saw defendant walk back past him, get in his car and leave the scene; the witness recalled that defendant appeared very calm both before and after the shooting. The victim had been shot in the back when, according to another witness, he had stumbled while running away up a hill. State v. Spivey, 874 So. 2d 352, 2004 La. App. LEXIS 1179 (May 12, 2004).

Where defendant walked into his kitchen, picked up a gun, and shot the victim nine times during two rounds of shooting, the resulting homicide was not justifiable; even though the men were involved in a confrontation before the shooting, defendant was significantly larger in size than the victim. State v. Miller, 868 So. 2d 239, 2004 La. App. LEXIS 404 (Mar. 3, 2004), writ denied by La. 2004-1127, 883 So. 2d 1027, 2004 La. LEXIS 3029 (La. Oct. 8, 2004).

Where defendant shot the victim to death following an altercation outside a fast food restaurant, the evidence was sufficient to support his conviction for second-degree murder; defendant’s claim of self-defense was rejected where witnesses testified that the victim did not hit defendant before the shots were fired. State v. Emanuel-Dunn, 868 So. 2d 75, 2003 La. App. LEXIS 3068 (Nov. 7, 2003), writ denied by La. 2004-0339, 876 So. 2d 829, 2004 La. LEXIS 2207 (La. June 25, 2004).

Because the victim told defendant that the victim did not wish to fight, defendant hit the victim in the head and caused the wound which ultimately killed the victim, the victim did not have a weapon, and the victim did not fight back, defendant’s self-defense argument had no merit. State v. Johnson, 820 So. 2d 604, 2002 La. App. LEXIS 1732 (May 29, 2002), writ denied by La. 2002-2200, 839 So. 2d 32, 2003 La. LEXIS 664 (La. Mar. 14, 2003).

Defendant was properly convicted of murder rather than manslaughter because the use of derogatory words by the victim was not sufficient provocation to deprive an average person of his self-control and cool reflection; in addition, there was no testimony that the victim attempted to physically harm defendant. State v. Tran, 743 So. 2d 1275, 1999 La. App. LEXIS 3125 (Nov. 5, 1999), writ denied by La. 1999-3380, 762 So. 2d 1101, 2000 La. LEXIS 1504 (La. May 26, 2000), writ denied by La. 2003-0707, 869 So. 2d 814, 2004 La. LEXIS 792 (La. Mar. 12, 2004).

Evidence was sufficient to sustain a conviction for second-degree murder, even though the victim had initially chased the defendant with a butcher’s knife, because the victim threw the knife down before fighting the defendant, the defendant was much larger than the victim, and the defendant continued to beat the victim after the victim had been rendered totally defenseless and apparently unconscious. State v. Pittman, 636 So. 2d 299, 1994 La. App. LEXIS 902 (Apr. 8, 1994).

Where defendant’s testimony that he shot the victim, who was striking defendant repeatedly as he lay on the ground, was inconsistent with the presence of shell casings on the victim’s porch and the testimony of the victim’s wife that the victim was shot as he walked toward defendant with a stick, the killing was not in self-defense under La. Rev. Stat. Ann. § 14:21 and defendant was the aggressor and convicted for second-degree murder under La. Rev. Stat. Ann. § 14:30.1. State v. Vallier, 527 So. 2d 1168, 1988 La. App. LEXIS 1469 (June 22, 1988).

In the conviction of defendant of second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1, defendant was not entitled to a requested special charge in regard to whether defendant was an aggressor under La. Code Crim. Proc. Ann. art. 807 and La. Rev. Stat. Ann. § 14:21 where such charge required qualification. State v. Lombard, 486 So. 2d 106, 1986 La. LEXIS 6024 (Mar. 31, 1986).

Evidence that defendant initiated an armed confrontation with his victim although he knew her reputation for violence and she had told him to stay away from her, as well as physical evidence that she was moving away from him when he shot her, was sufficient to allow a jury to conclude beyond a reasonable doubt that he was the aggressor and that he did not shoot her in self-defense. State v. Sylvester, 438 So. 2d 1277, 1983 La. App. LEXIS 9308 (Oct. 12, 1983), writ of certiorari denied by 444 So. 2d 606, 1984 La. LEXIS 7934 (La. 1984).

••• Voluntary Manslaughter

•••• General Overview. — In a manslaughter case, the jury reasonably rejected a self-defense claim made under La. Rev. Stat. Ann. § 14:20, because the evidence indicated that defendant was the aggressor within the meaning of La. Rev. Stat. Ann. § 14:21, and that the victim was unarmed. State v. Loston, 874 So. 2d 197, 2004 La. App. LEXIS 354 (Feb. 23, 2004), writ denied by La. 2004-0792, 882 So. 2d 1167, 2004 La. LEXIS 2866 (La. Sept. 24, 2004).

Evidence was sufficient to support a conviction for manslaughter where defendant shot the victim from defendant’s car after a nightclub brawl; defendant did not establish self-defense under La. Rev. Stat. Ann. § 14:20 where he could have driven away from the area and thus was the aggressor for purposes of La. Rev. Stat. Ann. § 14:21 and could not claim self-defense. State v. Favorite, 862 So. 2d 208, 2003 La. App. LEXIS 3295 (Nov. 25, 2003), writ denied by La. 2003-3529, 870 So. 2d 298, 2004 La. LEXIS 1399 (La. Apr. 23, 2004).

Because it contradicted defendant’s claim of self-defense, the evidence was sufficient to sustain defendant’s conviction for manslaughter where defendant and the victim argued, they both retrieved guns, defendant did not retreat, and the two fired simultaneous shots, one of which killed the victim. State v. Simmons, 414 So. 2d 705, 1982 La. LEXIS 10998 (May 17, 1982).

•• Weapons

••• Use

•••• General Overview. — Where defendant fired a weapon at the pursuing victim during a high speed chase, defendant could not claim that he fired in self-defense where there was no evidence that the victim’s car rammed the rear bumper of defendant’s car and the victim was apparently unarmed. State v. Updite, 877 So. 2d 216, 2004 La. App. LEXIS 1562 (June 23, 2004), writ denied by La. 2004-1866, 888 So. 2d 229, 2004 La. LEXIS 3664 (La. Nov. 24, 2004).

• Accessories

•• Aiding & Abetting. — Although the victim’s ex-wife was not a codefendant in a manslaughter trial, evidence that she participated in assaulting the victim warranted an instruction on the law of principals. State v. Gremillion, 529 So. 2d 497, 1988 La. App. LEXIS 1390 (June 22, 1988), reversed by 542 So. 2d 1074, 1989 La. LEXIS 822 (La. 1989).

• Defenses

•• Justification. — Where officers found a gun on defendant’s person as he was crossing a bridge, he was convicted for being a felon in possession of a firearm based on his previous conviction for manslaughter; the jury properly rejected his defense of justification, because he was not in imminent peril of death or great bodily harm at the time of his arrest, because he was alone at the time officers saw him and no one was chasing him. State v. Crawford, 873 So. 2d 768, 2004 La. App. LEXIS 1077 (Apr. 27, 2004), writ denied by La. 2004-1744, 901 So. 2d 1083, 2005 La. LEXIS 1516 (La. May 6, 2005).

When the evidence showed that defendant shot at two fleeing unarmed victims after their altercation with his friends was over, his actions were neither reasonable nor apparently necessary, thus not justified under either La. Rev. Stat. Ann. § 14:19 or La. Rev. Stat. Ann. § 14:21. State v. Hidalgo, 668 So. 2d 1188, 1996 La. App. LEXIS 73 (Jan. 17, 1996).

In the state’s prosecution of the defendant for murder, the trial court properly declined to grant defendant’s motion for post-verdict judgment of acquittal under La. Rev. Stat. Ann. §§ 14:20(1), 14:21, 14:22 where the homicides were not committed in self-defense or in defense of another. State v. Burge, 486 So. 2d 855, 1986 La. App. LEXIS 6531 (Mar. 25, 1986), writ of certiorari denied by 493 So. 2d 1204, 1986 La. LEXIS 7141 (La. 1986).

•• Self-Defense. — Defendant’s claim that a killing was in self-defense was not supported by the record where a witness, the university administrator, testified that after the fight between defendant and some other young men, defendant did not run as the others did but went to his car and got a gun, the witness then heard a shot, and then saw defendant walk back past him, get in his car and leave the scene; the witness recalled that defendant appeared very calm both before and after the shooting. The victim had been shot in the back when, according to another witness, he had stumbled while running away up a hill. State v. Spivey, 874 So. 2d 352, 2004 La. App. LEXIS 1179 (May 12, 2004).

State proved beyond a reasonable doubt that defendant did not act in self defense, where after the first altercation (1) he went home and his girlfriend testified that he was angry at the victim and she heard him cock a gun and say, “I’m going to show you,” and (2) a witness acknowledged that it appeared that the victim was attempting to throw defendant off of the balcony but she did not see defendant fire two shots while the victim and defendant were wrestling, but she did see defendant “walk off and turn around and shoot again.” State v. Taylor, 874 So. 2d 297, 2004 La. App. LEXIS 1074 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1326, 885 So. 2d 1122, 2004 La. LEXIS 3333 (La. Nov. 8, 2004), writ denied by La. 2004-1495, 885 So. 2d 1120, 2004 La. LEXIS 3346 (La. Nov. 8, 2004), writ denied by 2007 La. App. LEXIS 2459 (La.App. 5 Cir. June 29, 2007).

Where defendant walked into his kitchen, picked up a gun, and shot the victim nine times during two rounds of shooting, the resulting homicide was not justifiable; even though the men were involved in a confrontation before the shooting, defendant was significantly larger in size than the victim. State v. Miller, 868 So. 2d 239, 2004 La. App. LEXIS 404 (Mar. 3, 2004), writ denied by La. 2004-1127, 883 So. 2d 1027, 2004 La. LEXIS 3029 (La. Oct. 8, 2004).

In a manslaughter case, the jury reasonably rejected a self-defense claim made under La. Rev. Stat. Ann. § 14:20, because the evidence indicated that defendant was the aggressor within the meaning of La. Rev. Stat. Ann. § 14:21, and that the victim was unarmed. State v. Loston, 874 So. 2d 197, 2004 La. App. LEXIS 354 (Feb. 23, 2004), writ denied by La. 2004-0792, 882 So. 2d 1167, 2004 La. LEXIS 2866 (La. Sept. 24, 2004).

Evidence was sufficient to support a conviction for manslaughter where defendant shot the victim from defendant’s car after a nightclub brawl; defendant did not establish self-defense under La. Rev. Stat. Ann. § 14:20 where he could have driven away from the area and thus was the aggressor for purposes of La. Rev. Stat. Ann. § 14:21 and could not claim self-defense. State v. Favorite, 862 So. 2d 208, 2003 La. App. LEXIS 3295 (Nov. 25, 2003), writ denied by La. 2003-3529, 870 So. 2d 298, 2004 La. LEXIS 1399 (La. Apr. 23, 2004).

Where defendant shot the victim to death following an altercation outside a fast food restaurant, the evidence was sufficient to support his conviction for second-degree murder; defendant’s claim of self-defense was rejected where witnesses testified that the victim did not hit defendant before the shots were fired. State v. Emanuel-Dunn, 868 So. 2d 75, 2003 La. App. LEXIS 3068 (Nov. 7, 2003), writ denied by La. 2004-0339, 876 So. 2d 829, 2004 La. LEXIS 2207 (La. June 25, 2004).

Defendant’s conviction and sentence for second-degree battery after chasing the victim, who allegedly stole gas from defendant, and striking him in the head, was proper where the defense of self-defense was not available to defendant because he was clearly the aggressor and because the jury heard and rejected defendant’s claim that his actions were in self-defense. State v. Rasheed, 841 So. 2d 85, 2003 La. App. LEXIS 626 (Feb. 26, 2003).

Appellate court ruled that the jury could have reasonably found against the defendant on his self-defense claim at his trial for manslaughter where the defendant left an altercation in which the victim had pulled a knife on the defendant, returned to the altercation with a concealed handgun, told the victim to pull his knife on me now, left the room when the victim pulled his knife out, and shot and killed the victim when the victim followed the defendant, although the defendant had means of retreat available to avoid shooting the victim. State v. Prudhomme, 829 So. 2d 1166, 2002 La. App. LEXIS 3313 (Oct. 30, 2002), writ denied by La. 2002-3230, 855 So. 2d 324, 2003 La. LEXIS 2906 (La. Oct. 10, 2003).

Defendant was found guilty of second-degree battery, and contention on appeal that evidence was overwhelming that he had acted in self-defense, was incorrect where, inter alia, the victim testified that he had no weapon and did not try to break into the apartment and neither threatened nor attacked defendant. State v. Steele, 829 So. 2d 541, 2002 La. App. LEXIS 2864 (Sept. 30, 2002), writ denied by La. 2002-2992, 853 So. 2d 632, 2003 La. LEXIS 2517 (La. Sept. 19, 2003).

Because the victim told defendant that the victim did not wish to fight, defendant hit the victim in the head and caused the wound which ultimately killed the victim, the victim did not have a weapon, and the victim did not fight back, defendant’s self-defense argument had no merit. State v. Johnson, 820 So. 2d 604, 2002 La. App. LEXIS 1732 (May 29, 2002), writ denied by La. 2002-2200, 839 So. 2d 32, 2003 La. LEXIS 664 (La. Mar. 14, 2003).

Pursuant to La. Rev. Stat. Ann. § 14:21, defendant, who was convicted of aggravated battery for hitting a man in the head with a stick about the size of a metal fencepost, could not argue self-defense under La. Rev. Stat. Ann. § 14:19 because the jury could have reasonably determined that no one made any verbal or physical threats to defendant who, as the aggressor, walked toward three men with a stick and a gun and, without any fear for himself or his family, chose to hit one of the men, who was defenseless. State v. McClure, 793 So. 2d 454, 2001 La. App. LEXIS 1907 (Aug. 22, 2001).

Defendant’s conviction of manslaughter was affirmed and the trial court properly rejected defendant’s claim of self-defense because defendant was engaged in an armed robbery at the time of the shooting which clearly made him the aggressor. State v. Hopkins, 774 So. 2d 1178, 2000 La. App. LEXIS 3410 (Dec. 20, 2000).

When a defendant is the aggressor or brings on a difficulty, he cannot claim the right of self-defense unless he withdraws from the conflict in good faith and in such a manner that his adversary knows or should know that the defendant desires to withdraw and discontinue the conflict. State v. Pleasant, 772 So. 2d 910, 2000 La. App. LEXIS 2803 (Nov. 8, 2000), writ denied by La. 2000-3349, 799 So. 2d 1159, 2001 La. LEXIS 3932 (La. Oct. 26, 2001).

Sufficient evidence supported defendant’s conviction for second-degree battery in violation of La. Rev. Stat. Ann. § 14:34.1 where the jury could have reasonably found that defendant armed himself with a slingblade prior to an altercation with an acquaintance and that he did not act in self-defense pursuant to La. Rev. Stat. Ann. §§ 14:19, 14:21. State v. Tisby, 764 So. 2d 209, 2000 La. App. LEXIS 1674 (June 21, 2000), writ denied by La. 2000-2236, 793 So. 2d 181, 2001 La. LEXIS 1865 (La. June 1, 2001).

Defendant who is the aggressor in a conflict or who brings on a difficulty cannot claim the right of self-defense unless he withdraws from the conflict in good faith and in such a manner that his adversary knows or should know that defendant desires to withdraw and discontinue the conflict; thus, where defendant disarmed an individual who approached him with a small knife and then used that knife on the victim, the evidence was sufficient for a jury to conclude that defendant did not act in self-defense because defendant admitted that when the knife broke he found a larger knife and continued to stab the victim. State v. Jenkins, 750 So. 2d 366, 1999 La. App. LEXIS 3786 (Dec. 29, 1999), writ denied by La. 2000-0556, 773 So. 2d 157, 2000 La. LEXIS 3227 (La. Nov. 13, 2000).

Evidence was sufficient that defendant argued with the victim, left the scene of the fight, and then returned to shoot the victim thereby defeating his defense of self-defense, pursuant to La. Rev. Stat. Ann. § 14:20, as there was evidence that he was the aggressor, La. Rev. Stat. Ann. § 14:21. State v. Washington, 716 So. 2d 936, 1998 La. App. LEXIS 2434 (Aug. 19, 1998), writ denied by La. 98-2473, 734 So. 2d 1229, 1999 La. LEXIS 143 (La. Jan. 8, 1999).

Where witnesses testified that the defendant’s shooting of the victim was not preceded by any other physically aggressive actions, because the shooting itself and the circumstances involving the conduct of both the defendant and the victim showed beyond a reasonable doubt that the defendant was the aggressor, a jury instruction under La. Rev. Stat. Ann. § 14:21 was not improper. State v. McHenry, 711 So. 2d 404, 1998 La. App. LEXIS 752 (Apr. 9, 1998), writ denied by La. 99-0281, 745 So. 2d 615, 1999 La. LEXIS 1875 (La. June 18, 1999).

Defendant’s self-defense claim failed because the victim’s actions and words were insufficiently threatening to justify the use of deadly force; defendant was clearly the aggressor. State v. Arnold, 706 So. 2d 578, 1998 La. App. LEXIS 31 (Jan. 21, 1998).

When the evidence showed that defendant shot at two fleeing unarmed victims after their altercation with his friends was over, his actions were neither reasonable nor apparently necessary, thus not justified under either La. Rev. Stat. Ann. § 14:19 or La. Rev. Stat. Ann. § 14:21. State v. Hidalgo, 668 So. 2d 1188, 1996 La. App. LEXIS 73 (Jan. 17, 1996).

Evidence was sufficient to sustain a conviction for second-degree murder, even though the victim had initially chased the defendant with a butcher’s knife, because the victim threw the knife down before fighting the defendant, the defendant was much larger than the victim, and the defendant continued to beat the victim after the victim had been rendered totally defenseless and apparently unconscious. State v. Pittman, 636 So. 2d 299, 1994 La. App. LEXIS 902 (Apr. 8, 1994).

Defendant’s attempted first-degree murder conviction was upheld and defendant had not acted in self-defense because he was the aggressor and had not withdrawn from the conflict. State v. Rice, 626 So. 2d 515, 1993 La. App. LEXIS 3415 (Nov. 3, 1993).

Viewed in the light most favorable to the prosecution, a rational fact finder could conclude that defendant did not act in self-defense under La. Rev. Stat. section 14:21 because all of the state’s witnesses testified that the victim was not armed, defendant’s witness first testified to the police that the victim was not armed, and a state’s witness stated that she saw defendant attach a device with a red light to his gun and yelled at the victim to come closer. State v. Mayho, 601 So. 2d 783, 1992 La. App. LEXIS 1725 (May 28, 1992), writ of certiorari denied by 605 So. 2d 1121, 1992 La. LEXIS 3017 (La. 1992).

In a manslaughter case where the defendant shot the victim who had attacked him with a knife, a district court committed reversible error in prohibiting introduction of the victim’s violent character, because the defendant had demonstrated an overt act of violence by the victim and claimed self-defense and had a right to present character evidence under the aggressor doctrine, La. Rev. Stat. Ann. § 14:21, and to show the defendant’s reasonable apprehension of danger. State v. Anderson, 550 So. 2d 797, 1989 La. App. LEXIS 1667 (Sept. 27, 1989), writ of certiorari denied by 556 So. 2d 1260, 1990 La. LEXIS 200 (La. 1990).

Where defendant’s testimony that he shot the victim, who was striking defendant repeatedly as he lay on the ground, was inconsistent with the presence of shell casings on the victim’s porch and the testimony of the victim’s wife that the victim was shot as he walked toward defendant with a stick, the killing was not in self-defense under La. Rev. Stat. Ann. § 14:21 and defendant was the aggressor and convicted for second-degree murder under La. Rev. Stat. Ann. § 14:30.1. State v. Vallier, 527 So. 2d 1168, 1988 La. App. LEXIS 1469 (June 22, 1988).

Pursuant to La. Rev. Stat. section 14:21, defendant was not entitled to claim self-defense because the evidence established that defendant was the aggressor, as defendant sought out his victims and waited several days for the opportunity to approach them, forcibly entered one victim’s apartment while armed, neither victim was armed, one victim was shot in the back while the other sustained injuries indicative of defensive wounds, and both victims retreated to the extent possible under the circumstances. State v. Pravata, 522 So. 2d 606, 1988 La. App. LEXIS 639 (Feb. 23, 1988), writ of certiorari denied by 531 So. 2d 261, 1988 La. LEXIS 1852 (La. 1988).

Defendant was the aggressor in an incident that led to his killing a person with a shotgun and he could not claim the right of self-defense under La. Rev. Stat. Ann. § 14:21; even if he could, the evidence was insufficient to prove that he acted in self-defense. State v. Johnson, 514 So. 2d 684, 1987 La. App. LEXIS 10525 (Oct. 28, 1987).

In the state’s prosecution of the defendant for murder, the trial court properly declined to grant defendant’s motion for post-verdict judgment of acquittal under La. Rev. Stat. Ann. §§ 14:20(1), 14:21, 14:22 where the homicides were not committed in self-defense or in defense of another. State v. Burge, 486 So. 2d 855, 1986 La. App. LEXIS 6531 (Mar. 25, 1986), writ of certiorari denied by 493 So. 2d 1204, 1986 La. LEXIS 7141 (La. 1986).

Verdict finding defendant guilty of aggravated battery was not contrary to the law and evidence as defendant did not show that defendant’s conduct constituted self-defense or defense of others, which otherwise would have precluded conviction, since evidence showed defendant joined fight that his cousin started and that defendant’s repeated kicking of the victim with defendant’s shoes while the cousin and defendant’s companion held the victim down was not a justifiable use of force. State v. Taylor, 485 So. 2d 117, 1986 La. App. LEXIS 6257 (Feb. 26, 1986).

In a prosecution for aggravated battery, even assuming, that defendant, who claimed self-defense, disarmed the victim, defendant became the aggressor and lost the right to claim self-defense when defendant callously stabbed the victim. State v. Patton, 479 So. 2d 625, 1985 La. App. LEXIS 10308 (Nov. 19, 1985).

Under La. Rev. Stat. Ann. § 14:21, the defendant could not claim self defense after he assaulted the victim because the defendant had been the initial aggressor in the situation and did not withdraw from the conflict before shooting the victim in the leg. State v. Zeno, 469 So. 2d 337, 1985 La. App. LEXIS 8621 (May 8, 1985), writ of certiorari denied by 474 So. 2d 1303, 1985 La. LEXIS 9340 (La. 1985).

Evidence that defendant initiated an armed confrontation with his victim although he knew her reputation for violence and she had told him to stay away from her, as well as physical evidence that she was moving away from him when he shot her, was sufficient to allow a jury to conclude beyond a reasonable doubt that he was the aggressor and that he did not shoot her in self-defense. State v. Sylvester, 438 So. 2d 1277, 1983 La. App. LEXIS 9308 (Oct. 12, 1983), writ of certiorari denied by 444 So. 2d 606, 1984 La. LEXIS 7934 (La. 1984).

Trial judge did not abuse discretion in denying defendant’s motion for a new trial, based on a claim of self-defense from use of excessive force, where the only evidence of prior acts of violence by the deputy would not have been admissible at trial to show defendant’s state of mind because defendant did not know of these incidents at the time of the homicide, and no evidence was introduced to show that the deputy had a general reputation for violence; also, all of the evidence adduced at the hearing on remand could have been obtained with due diligence prior to trial. State v. Bryan, 427 So. 2d 1169, 1983 La. LEXIS 9899 (Feb. 23, 1983).

Because it contradicted defendant’s claim of self-defense, the evidence was sufficient to sustain defendant’s conviction for manslaughter where defendant and the victim argued, they both retrieved guns, defendant did not retreat, and the two fired simultaneous shots, one of which killed the victim. State v. Simmons, 414 So. 2d 705, 1982 La. LEXIS 10998 (May 17, 1982).

• Scienter

•• Specific Intent. — Defendant’s claim that a killing was in self-defense was not supported by the record where a witness, the university administrator, testified that after the fight between defendant and some other young men, defendant did not run as the others did but went to his car and got a gun, the witness then heard a shot, and then saw defendant walk back past him, get in his car and leave the scene; the witness recalled that defendant appeared very calm both before and after the shooting. The victim had been shot in the back when, according to another witness, he had stumbled while running away up a hill. State v. Spivey, 874 So. 2d 352, 2004 La. App. LEXIS 1179 (May 12, 2004).

• Jury Instructions

•• Particular Instructions

••• Theory of Defense. — Where witnesses testified that the defendant’s shooting of the victim was not preceded by any other physically aggressive actions, because the shooting itself and the circumstances involving the conduct of both the defendant and the victim showed beyond a reasonable doubt that the defendant was the aggressor, a jury instruction under La. Rev. Stat. Ann. § 14:21 was not improper. State v. McHenry, 711 So. 2d 404, 1998 La. App. LEXIS 752 (Apr. 9, 1998), writ denied by La. 99-0281, 745 So. 2d 615, 1999 La. LEXIS 1875 (La. June 18, 1999).

•• Requests to Charge. — Although the victim’s ex-wife was not a codefendant in a manslaughter trial, evidence that she participated in assaulting the victim warranted an instruction on the law of principals. State v. Gremillion, 529 So. 2d 497, 1988 La. App. LEXIS 1390 (June 22, 1988), reversed by 542 So. 2d 1074, 1989 La. LEXIS 822 (La. 1989).

In the conviction of defendant of second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1, defendant was not entitled to a requested special charge in regard to whether defendant was an aggressor under La. Code Crim. Proc. Ann. art. 807 and La. Rev. Stat. Ann. § 14:21 where such charge required qualification. State v. Lombard, 486 So. 2d 106, 1986 La. LEXIS 6024 (Mar. 31, 1986).

Defendant’s conviction for manslaughter was reversed and remanded where the trial judge erred in denying the defendant’s requested jury instruction regarding self-defense pursuant to La. Rev. Stat. Ann. § 14:21 where the defendant testified that he had withdrawn from the conflict with the deceased and the trial judge should have given the requested instruction. State v. Brown, 313 So. 2d 581, 1975 La. LEXIS 4987 (Apr. 24, 1975).

• Postconviction Proceedings

•• Motions for New Trial. — Trial judge did not abuse discretion in denying defendant’s motion for a new trial, based on a claim of self-defense from use of excessive force, where the only evidence of prior acts of violence by the deputy would not have been admissible at trial to show defendant’s state of mind because defendant did not know of these incidents at the time of the homicide, and no evidence was introduced to show that the deputy had a general reputation for violence; also, all of the evidence adduced at the hearing on remand could have been obtained with due diligence prior to trial. State v. Bryan, 427 So. 2d 1169, 1983 La. LEXIS 9899 (Feb. 23, 1983).

EVIDENCE

• Procedural Considerations

•• Weight & Sufficiency. — Evidence was sufficient to support a conviction for manslaughter where defendant shot the victim from defendant’s car after a nightclub brawl; defendant did not establish self-defense under La. Rev. Stat. Ann. § 14:20 where he could have driven away from the area and thus was the aggressor for purposes of La. Rev. Stat. Ann. § 14:21 and could not claim self-defense. State v. Favorite, 862 So. 2d 208, 2003 La. App. LEXIS 3295 (Nov. 25, 2003), writ denied by La. 2003-3529, 870 So. 2d 298, 2004 La. LEXIS 1399 (La. Apr. 23, 2004).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Procedure. 47 La. L. Rev. 267 (November, 1986).

Comment: “Midnight Stole My Impala, So I Shot Him”: Handguns and Personal Defense in Louisiana. 73 Tul. L. Rev. 331 (November, 1998).

Comment: Louisiana’s Shoot the Carjacker Law: A License to Kill or a Layman’s Explanation to Already Existing Homicide Justifications? 26 S.U. L. Rev. 227 (Spring, 1999).

§ 22. Defense of others.

It is justifiable to use force or violence or to kill in the defense of another person when it is reasonably apparent that the person attacked could have justifiably used such means himself, and when it is reasonably believed that such intervention is necessary to protect the other person.

CROSS REFERENCES

Municipal Law. — Aggressor cannot claim self-defense. Shreveport Code of Ordinance § 50-44.

Criminal code > defense of others. New Orleans Code of Ordinance § 54-21.

Criminal code > defense of others. Shreveport Code of Ordinance § 50-45.

Criminal law > defense of others. Baton Rouge Code of Ordinance § 13:22.
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CRIMINAL LAW & PROCEDURE

• Defenses

•• Justification. — Despite the conflicting testimony concerning the circumstances surrounding a fight, the testimony established that the fight between one victim and another person had ended at the time of the shooting and shooting the victim at that point was neither necessary, nor reasonable; the requirements for asserting the justification defense — that the force used be reasonable under the circumstances and necessary to prevent an imminent assault — were not met and the violence employed by defendant was not justified. State v. Collins, 826 So. 2d 598, 2002 La. App. LEXIS 2661 (Aug. 21, 2002), writ denied by La. 2002-2490, 847 So. 2d 1254, 2003 La. LEXIS 2147 (La. June 27, 2003).

Defendants could not assert a justification defense to charges of criminal trespass, obstructing public passages, and resisting an officer as a result of demonstrations at an abortion clinic. State v. Aguillard, 567 So. 2d 674, 1990 La. App. LEXIS 2084 (Sept. 13, 1990), writ of certiorari denied by 571 So. 2d 631, 1990 La. LEXIS 2920 (La. 1990).

•• Necessity. — Trial court did not err in refusing to allow defendant to present evidence on the defense of justification; although this right was guaranteed by La. Const. art. I, § 16, and La. Code Crim. Proc. Ann. art. 851, defendant could not prove that his illegal possession of a handgun was justified under La. Rev. Stat. Ann. § 14:18, or necessary for the defense of others under La. Rev. Stat. Ann. § 14:22, based on the proffered evidence that men had been trespassing around his property and that he found a gun there and had to pick it up to safeguard children in the area. State v. Lee, 782 So. 2d 1063, 2001 La. App. LEXIS 43 (Jan. 30, 2001), writ denied by La. 2001-0831, 808 So. 2d 338, 2002 La. LEXIS 419 (La. Feb. 1, 2002).

•• Self-Defense. — In the state’s prosecution of the defendant for murder, the trial court properly declined to grant defendant’s motion for post-verdict judgment of acquittal under La. Rev. Stat. Ann. §§ 14:20(1), 14:21, 14:22 where the homicides were not committed in self-defense or in defense of another. State v. Burge, 486 So. 2d 855, 1986 La. App. LEXIS 6531 (Mar. 25, 1986), writ of certiorari denied by 493 So. 2d 1204, 1986 La. LEXIS 7141 (La. 1986).

Verdict finding defendant guilty of aggravated battery was not contrary to the law and evidence as defendant did not show that defendant’s conduct constituted self-defense or defense of others, which otherwise would have precluded conviction, since evidence showed defendant joined fight that his cousin started and that defendant’s repeated kicking of the victim with defendant’s shoes while the cousin and defendant’s companion held the victim down was not a justifiable use of force. State v. Taylor, 485 So. 2d 117, 1986 La. App. LEXIS 6257 (Feb. 26, 1986).

TORTS

• Intentional Torts

•• Defenses

••• Defense of Self & Others. — The defense of others was a complete bar to a motorcycle driver’s recovery for personal injuries sustained when he was shot by state troopers; the trooper had a reasonable fear that the life of his fellow officers was in danger when the driver ran a roadblock that was set up to capture him, gunned his motorcycle, and drove straight at a trooper. Clark v. Dep’t of Pub. Safety, 861 So. 2d 603, 2003 La. App. LEXIS 3141 (Nov. 12, 2003), writ denied by La. 2003-3417, 866 So. 2d 834, 2004 La. LEXIS 706 (La. Feb. 20, 2004).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: The Louisiana Criminal Code and Criminal Intent: Distinguishing Between Specific and General Intent. 46 La. L. Rev. 1061 (May, 1986).

Article: Louisiana Constitutional Law. 52 La. L. Rev. 575 (January, 1992).

Comment: Louisiana’s Shoot the Carjacker Law: A License to Kill or a Layman’s Explanation to Already Existing Homicide Justifications? 26 S.U. L. Rev. 227 (Spring, 1999).

SUBPART D. PARTIES.

§ 23. Parties classified.

The parties to crimes are classified as:

(1) Principals; and

(2) Accessories after the fact.
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•• Accessory After the Fact

CRIMINAL LAW & PROCEDURE

• Accessories

•• Accessory After the Fact. — Where the record disclosed that some evidence was introduced tending to link all of defendants to the mentioned conspiracy, whether it was sufficient to justify the verdict rendered was a question within the exclusive province of the jury. State v. Matassa, 222 LA. 363, 62 So. 2d 609, 1952 La. LEXIS 1340 (Dec. 15, 1952).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Under Louisiana law, there is no duty to disclose information about a crime where failure to do so would result in criminal liability., OPINION No. 83-388, La. Atty. Gen. Op. No. 1983-388; 1983 La. AG LEXIS 281.


§ 24. Principals.

All persons concerned in the commission of a crime, whether present or absent, and whether they directly commit the act constituting the offense, aid and abet in its commission, or directly or indirectly counsel or procure another to commit the crime, are principals.

CROSS REFERENCES

Municipal Law. — Criminal code > principals. New Orleans Code of Ordinance § 54-22.
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••• Kidnapping
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•• Negligence

•• Specific Intent

• Jury Instructions
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••• General Overview
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• Verdicts
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•• General Overview
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• Procedural Considerations

•• Circumstantial & Direct Evidence

•• Weight & Sufficiency

LEGAL ETHICS

• Legal Services Marketing

•• Direct Contact With Prospective Clients

BUSINESS & CORPORATE LAW

• Corporations

•• Directors & Officers

••• Management Duties & Liabilities

•••• General Overview. — If corporate officers had direct control or supervision of the corporation’s taxes, they could be held personalyy liable as accessories if they prepared their corporation’s false sales tax returns, if they failed to file the corporation’s sales tax returns or if the corporation did not collect taxes. State v. DeJesus, 642 So. 2d 854, 1994 La. LEXIS 2047 (Sept. 16, 1994).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — Defendant was convicted as a principal, as defined under La. Rev. Stat. Ann. § 14:24, to distribution of schedule II controlled substance, in violation of La. Rev. Stat. Ann. § 40:967(A)(1), where defendant acted as a lookout during a sale of cocaine, which was a schedule II controlled substance under La. Rev. Stat. Ann. § 40:964. State v. Slocum, 791 So. 2d 143, 2001 La. App. LEXIS 1712 (June 27, 2001).

Pursuant to La. Rev. Stat. Ann. § 14:24, defendant was properly convicted because he arranged and participated in the crack cocaine transaction; the entire transaction was videotaped, and the videotape was admitted into evidence at trial and played for the jury. The undercover officer testified that the videotape accurately depicted the narcotics transaction, and while testifying on his own behalf, defendant admitted that he was the person on the videotape. State v. Bartley, 782 So. 2d 29, 2001 La. App. LEXIS 194 (Feb. 14, 2001), writ denied by La. 2001-0717, 809 So. 2d 981, 2002 La. LEXIS 645 (La. Feb. 22, 2002).

Sufficient evidence supported the habeas corpus petitioner’s conviction for distribution of heroin and possession with intent to distribute heroin, where petitioner: (1) indirectly procured the person who actually consummated the sale, (2) instructed the buyer on how to obtain the drugs, (3) was observed receiving money, and (4) had a key to an apartment containing a large quantity of heroin. Stewart v. Cain, 2000 U.S. Dist. LEXIS 22388 (Oct. 10, 2000).

Under La. Code Crim. Proc. art. 821, review of questions of fact is limited to the sufficiency of the evidence and, under La. Const. art. V, §§ 5(C) and 10(B), does not extend to credibility determinations made by the trier of fact; the court found that the evidence of defendant’s knowledge and involvement in facilitating a sale of cocaine for an undercover officer was sufficient for the jury to have reasonably concluded that, under the standards of La. Rev. Stat. Ann. §§ 40:961(14), 40:964, and 40:967, he was guilty of distribution and possession of a controlled substance and of conspiracy under La. Rev. Stat. Ann. §§ 14:24 and 14:26. State v. Williams, 768 So. 2d 728, 2000 La. App. LEXIS 2200 (Sept. 27, 2000), writ of certiorari denied by La. 2000-3099, 798 So. 2d 963, 2001 La. LEXIS 2903 (La. Oct. 5, 2001).

Where relator purchased cocaine from an undercover officer, he could not be convicted of distribution of cocaine because, by taking delivery of narcotics from a distributor relator was not guilty as a principal in the distribution. State v. Celestine, 671 So. 2d 896, 1996 La. LEXIS 1608 (Jan. 26, 1996).

Where police officers saw a person apparently selling drugs and later giving money to defendant, who then went to a nearby apartment, and, after arresting defendant, the police searched the apartment, finding money and cocaine, the evidence was sufficient for defendant’s conviction under La. Rev. Stat. Ann. § 40:967; any rational finder of fact could conclude that defendant had access to and control of a large amount of money and cocaine and that he was a principal in the distribution of cocaine, as principal was defined in La. Rev. Stat. Ann. § 14:24. State v. Pollard, 640 So. 2d 882, 1994 La. App. LEXIS 2094 (July 14, 1994).

Where a rational trier of fact could have found that defendant aided and abetted in the commission of the crime of distribution of cocaine under La. Rev. Stat. Ann. § 40:967, and, thus, was guilty as a principal under La. Rev. Stat. Ann. § 14:24, the state was not required to prove that he had actual or constructive possession of the drug at the time of sale. State v. Parker, 595 So. 2d 765, 1992 La. App. LEXIS 223 (Feb. 25, 1992).

Defendant was guilty as a principal in the crime of distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A) where he told an undercover officer that he would supply him with cocaine, took the officer’s money, and returned a short time later with the cocaine. State v. Parker, 536 So. 2d 459, 1988 La. App. LEXIS 2409 (Nov. 22, 1988), writ of certiorari denied by 584 So. 2d 670, 1991 La. LEXIS 2292 (La. 1991).

Where the record disclosed that some evidence was introduced tending to link all of defendants to the mentioned conspiracy, whether it was sufficient to justify the verdict rendered was a question within the exclusive province of the jury. State v. Matassa, 222 LA. 363, 62 So. 2d 609, 1952 La. LEXIS 1340 (Dec. 15, 1952).

••• Possession

•••• General Overview. — Defendant’s actions indicated he was a principal in the crime of possession of cocaine where defendant was the driver of the car in which the cocaine was transported, had an exchange with undercover officers, was the one who decided whether the drug deal was going to happen or not, and fled the scene once the officers sought to arrest him. State v. Furgerson, 781 So. 2d 1268, 2001 La. App. LEXIS 454 (Feb. 28, 2001), writ denied by La. 2001-1102, 811 So. 2d 921, 2002 La. LEXIS 1137 (La. Mar. 22, 2002).

Where defendant was convicted of possession of marijuana cigarettes and marijuana gleanings, even though the cigarettes were found on co-defendant, the trial court did not err in admitting the marijuana, as the determination by the jury was whether defendant had joint possession and control of the drugs, irrespective of whether they were in defendant’s physical custody. State v. Washington, 225 LA. 1021, 74 So. 2d 200, 1954 La. LEXIS 1285 (July 2, 1954).

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — Although the evidence was insufficient to convict defendant of attempted second-degree murder, the evidence produced by the State that defendant and the other individual entered the victim’s residence armed with handguns and that a gunshot was fired striking the victim was sufficient to prove that defendant had the requisite general intent and was guilty as a principal to the aggravated battery of the victim. State v. Herron, 879 So. 2d 778, 2004 La. App. LEXIS 1257 (May 14, 2004).

Defendant admitted that victim’s former roommate owed money for drugs, and the evidence showed that defendant was present, and actually committed the second-degree battery, or ordered companions to cut off defendant’s finger; despite certain inconsistent statements by the victim as to how the battery occurred, a rational trier of fact could have concluded that defendant was a principal to the crime of second-degree battery. State v. Dallas, 830 So. 2d 1113, 2002 La. App. LEXIS 3343 (Nov. 6, 2002).

A woman whose male companion committed aggravated burglary in violation of La. Rev. Stat. Ann. § 14:60 while she was in the dwelling could not be convicted as a principal under La. Rev. Stat. Ann. § 14:24 for having aided and abetted its commission, because she had consent to enter the dwelling, was merely a surprised spectator to the companion’s actions, and did not participate in any theft or in any battery upon the victim. State v. Schwander, 345 So. 2d 1173, 1977 La. LEXIS 5759 (May 16, 1977).

••• Domestic Offenses

•••• General Overview. — Trial court correctly granted the motion to quash the bill of information against defendant due to the State’s failure to properly charge her with a criminal offense; the prosecution alleged only that defendant witnessed the offense committed by another, such that the act of witnessing an offense was not a crime and the bill of information did not state the essential facts necessary to describe the offense of cruelty to the infirm. State v. Walker, 853 So. 2d 746, 2003 La. App. LEXIS 2311 (Aug. 20, 2003).

••• Kidnapping

•••• General Overview. — Where defendant and three accomplices abducted, robbed, and shot a pizza delivery driver, defendant was convicted as a principal for attempted second-degree murder, second-degree kidnapping and armed robbery. State v. Moore, 865 So. 2d 227, 2004 La. App. LEXIS 75 (Jan. 28, 2004), writ denied by La. 2004-0507, 877 So. 2d 142, 2004 La. LEXIS 2305 (La. July 2, 2004).

••• Robbery

•••• General Overview. — Defendant was properly convicted of armed robbery where he and two other men approached the victim and her boyfriend outside their apartment and stole several items including the victim’s purse containing her cell phone; the trial court properly granted a motion in limine to exclude the co-defendant’s acquittal. State v. Weaver, 873 So. 2d 909, 2004 La. App. LEXIS 1180 (May 12, 2004).

In a criminal prosecution for conspiracy to commit armed robbery, evidence that defendant drove the get-away car during the attempted robberies, loaned his car to an accomplice during the robberies, and shared in the proceeds, was sufficient to support his conviction as a principal. State v. Barton, 857 So. 2d 1189, 2003 La. App. LEXIS 2648 (Sept. 30, 2003), writ denied by La. 2003-3012, 866 So. 2d 817, 2004 La. LEXIS 696 (La. Feb. 20, 2004).

In a criminal prosecution for attempted armed robbery where defendant drove the accomplices into the parking lot and waited for the victims to exit a department store, whereupon the accomplices placed bandannas over their faces, armed themselves, confronted and later chased the victims, attempting to take their personal belongings, the evidence was sufficient to support’s defendant’s conviction as a principal. State v. Barton, 857 So. 2d 1189, 2003 La. App. LEXIS 2648 (Sept. 30, 2003), writ denied by La. 2003-3012, 866 So. 2d 817, 2004 La. LEXIS 696 (La. Feb. 20, 2004).

Jury could reasonably conclude that defendant was a principal, as he was directly involved in the commission of the armed robbery; witness testimony directly supported the finding that defendant participated in beating the victim while his codefendants robbed the victim. State v. Batchelor, 823 So. 2d 367, 2002 La. App. LEXIS 1321 (May 10, 2002).

Sufficient evidence existed such that a jury could easily have found beyond a reasonable doubt that defendant had the requisite intent and was a principal to an armed robbery where the victim testified that defendant threatened him after the victim dismissed defendant from his job early in the evening; defendant and two men were then seen together getting into a car shortly before the robbery; the victim observed defendant driving the car when both were stopped at a traffic light minutes before the offense, and the victim saw the robber and hooded man running toward the car after the victim was robbed. State v. Laneheart, 778 So. 2d 1217, 2001 La. App. LEXIS 205 (Jan. 31, 2001), writ denied by La. 2001-0777, 807 So. 2d 228, 2002 La. LEXIS 221 (La. Jan. 11, 2002).

Defendant was properly convicted of armed robbery in violation of La. Rev. Stat. Ann. § 14:64 where the record evidence, both direct and circumstantial, was sufficient to support the finding beyond a reasonable doubt that defendant was involved in the armed robbery, aiding and abetting the crime under La. Rev. Stat. Ann. § 14:24 by participating in the purchase of disguises, securing a weapon, and driving the getaway car. State v. Thompson, 754 So. 2d 412, 2000 La. App. LEXIS 306 (Mar. 1, 2000).

Evidence is sufficient to sustain a conviction for first-degree murder and robbery where the defendant’s own testimony demonstrates that the defendant was not merely present at the scene of the crime, but rather that the defendant knowingly participated in the execution of the robbery and murder of the victim. State v. Webb, 750 So. 2d 479, 2000 La. App. LEXIS 63 (Jan. 26, 2000), writ denied by La. 2000-0593, 775 So. 2d 1078, 2000 La. LEXIS 3422 (La. Dec. 8, 2000).

Evidence that a defendant gave two robbers information about a restaurant where the defendant worked, that the defendant unlocked the back door to assist the robbers, and that the defendant was later compensated for the assistance thus rendered, was sufficient to convict the defendant as a principal to armed robbery. State v. Cayton, 721 So. 2d 542, 1998 La. App. LEXIS 3017 (Oct. 28, 1998).

Driver of a getaway car in an armed robbery aided and abetted in the crime even though he was not the perpetrator of the crime who held the gun during the armed robbery. State v. Richardson, 703 So. 2d 1371, 1997 La. App. LEXIS 2903 (Dec. 17, 1997), writ denied by La. 98-0228, 726 So. 2d 7, 1998 La. LEXIS 2826 (La. Sept. 25, 1998).

Defendant’s ratification of his accomplice’s use of a firearm during a robbery sufficed to find him guilty as a principal of an armed robbery under La. Rev. Stat. Ann. § 14:24. State v. Hebert, 688 So. 2d 612, 1997 La. App. LEXIS 52 (Jan. 22, 1997), writ of certiorari denied by La. 97-0497, 700 So. 2d 503, 1997 La. LEXIS 2588 (La. Sept. 5, 1997).

Person who knowingly participated in the planning or execution of two armed robberies was a principal. State v. Tate, 670 So. 2d 671, 1996 La. App. LEXIS 681 (Mar. 6, 1996).

Defendant’s armed robbery conviction was affirmed because armed robbery and first-degree robbery were general intent crimes and in general intent crimes the criminal intent necessary to sustain a conviction is shown by the doing of the acts which have been declared criminal. State v. Battieste, 597 So. 2d 508, 1992 La. App. LEXIS 629 (Mar. 6, 1992), vacated by 604 So. 2d 960, 1992 La. LEXIS 2659 (La. 1992).

Evidence that defendant and a co-perpetrator approached the victim at a phone booth, that defendant held a knife to the victim’s throat, that the co-perpetrator actually took victim’s jewelry, and that defendant drove away in the victim’s car was sufficient to support the fact that defendant was a principal in the armed robbery and to support his conviction for armed robbery. The state was not required to prove defendant’s specific intent to deprive the victim of her property and defendant’s participation in the crime was sufficient to satisfy the general intent requirement. State v. Payne, 540 So. 2d 520, 1989 La. App. LEXIS 353 (Feb. 28, 1989), writ of certiorari denied by 546 So. 2d 169, 1989 La. LEXIS 1616 (La. 1989).

Where victims of a purse-snatching testified that defendant engaged in a fight while another perpetrator grabbed a woman’s purse, defendant was a “principal” within the meaning of La. Rev. Stat. Ann. § 14:24. State v. Crawford, 454 So. 2d 868, 1984 La. App. LEXIS 9319 (July 31, 1984).

Under the Louisiana statutory law of principals, La. Rev. Stat. Ann. § 14:24, a brother who urged his brother to get all the money during a robbery was a principal to the brother’s crime of robbery though he could be culpable for robbery to a lesser degree. State v. Smith, 450 So. 2d 714, 1984 La. App. LEXIS 8785 (May 10, 1984).

Defendant, who waited for two companions in a car while the companions robbed a store and who was found carrying money stolen from the store, was properly tried as a principal for the armed robbery of a convenience store; evidence was sufficient to support a finding that defendant specifically intended to deprive the victim of the money. State v. Antoine, 444 So. 2d 334, 1983 La. App. LEXIS 9999 (Dec. 22, 1983).

Where evidence showed that three defendants were in a group which intended that two defendants rob a store, with the third defendant providing a means of escape, the third defendant was aprincipal in the attempted armed robbery, and was thus criminally responsible for any killing which resulted from its attempted perpetration. State v. Johnson, 365 So. 2d 1267, 1978 La. LEXIS 5479 (Nov. 13, 1978).

Defendant that aided and abetted another in the commission of a simple robbery was both an accessory and a principal to the crime. State v. Mitchell, 337 So. 2d 1189, 1976 La. LEXIS 3737 (Oct. 6, 1976).

•• Homicide

••• General Overview. — A driver was properly convicted as a principal to the crime of negligent homicide, even though his car was not the vehicle that was involved in a collision that killed the passengers in the vehicle struck, because the prosecution established that he was drag racing and that the drag racing resulted in an accident in which two people were killed. State v. Martin, 525 So. 2d 535, 1988 La. App. LEXIS 951 (Apr. 18, 1988), affirmed by 539 So. 2d 1235, 1989 La. LEXIS 633 (La. 1989).

••• Involuntary Manslaughter

•••• General Overview. — Since negligent homicide was a crime which required no intent and no intent, therefore, was required for one to be a principal to the crime; thus, the conviction of defendant as a principal for negligent homicide for the death of two persons due to his drag racing was affirmed. State v. Martin, 539 So. 2d 1235, 1989 La. LEXIS 633 (Mar. 13, 1989).

••• Murder

•••• General Overview. — Where the only direct proof of defendant’s intent to kill the victim was co-defendant’s last statement, in which he said defendant offered him six thousand dollars worth of cocaine to kill the victim, and co-defendant’s statement was supported by defendant’s own admission that he obtained a gun for co-defendant, and that he (defendant) took the victim’s cocaine, such evidence was sufficient to prove attempted second-degree murder. State v. Wiley, 880 So. 2d 854, 2004 La. App. LEXIS 1072 (Apr. 27, 2004), writ denied by La. 2004-1298, 885 So. 2d 585, 2004 La. LEXIS 3215 (La. Oct. 29, 2004).

Evidence was sufficient to convict defendant as a principal of second-degree murder where (1) defendant was not surprised by the shooting and did not say anything after the shooting, and thus, defendant failed to show that the state did not sufficiently prove the element of intent required for a second-degree murder conviction; (2) he did nothing to try and stop the shooting; (3) he accompanied the shooter and another person to a remote area where the car was set on fire with the victim, who was still alive, inside it; and (4) the marijuana taken from the victim was divided between the three people. State v. Cooper, 862 So. 2d 512, 2003 La. App. LEXIS 3569 (Dec. 23, 2003), writ denied by La. 2004-0236, 876 So. 2d 74, 2004 La. LEXIS 1900 (La. June 4, 2004).

There was sufficient evidence to sustain defendant’s second-degree murder conviction as a principal where the evidence showed that defendant assisted the real murderer in obtaining a weapon and ammunition, defendant was in constant contact with the real murderer before and after the victim’s disappearance, defendant admitted to attempting to poison the victim; defendant expressed dissatisfaction with the marriage; defendant provided police with an “anonymous” tip concerning the whereabouts of the victim’s vehicle; and defendant’s story regarding the victim’s whereabouts before the murder was never substantiated. State v. Sykes, 857 So. 2d 638, 2003 La. App. LEXIS 2803 (Oct. 7, 2003), writ of certiorari denied by La. 2003-3429, 869 So. 2d 875, 2004 La. LEXIS 1160 (La. Apr. 2, 2004).

Defendant’s first-degree murder conviction was upheld where the jury reasonably rejected defendant’s theory that he was merely participating in the robbery and that he never intended for anyone to be murdered and the State proved all of the elements necessary to establish that defendant committed the murders during the perpetration of an armed robbery or drive-by shooting and that he acted with specific intent to kill or to inflict great bodily harm upon the victims. State v. Tate, 851 So. 2d 921, 2003 La. LEXIS 1608 (May 20, 2003), writ of certiorari denied by 541 U.S. 905, 124 S. Ct. 1604, 158 L. Ed. 2d 248, 2004 U.S. LEXIS 1891, 72 U.S.L.W. 3567 (2004).

Evidence was sufficient to convict defendant as a principal to the victim’s murder because defendant was more than merely present at the crime scene as the evidence showed that defendant was present in the victim’s home and in the victim’s bedroom on the night of the victim’s murder and that defendant assisted co-defendant in the post-murder theft of numerous items from the victim’s home, that a friend washed defendant’s bloody shirt that night, and that the severity of the attack indicated that the perpetrator had the specific intent to kill or to inflict great bodily harm. State v. Amin, 839 So. 2d 262, 2003 La. App. LEXIS 82 (Jan. 28, 2003).

Evidence is sufficient to sustain a conviction for first-degree murder and robbery where the defendant’s own testimony demonstrates that the defendant was not merely present at the scene of the crime, but rather that the defendant knowingly participated in the execution of the robbery and murder of the victim. State v. Webb, 750 So. 2d 479, 2000 La. App. LEXIS 63 (Jan. 26, 2000), writ denied by La. 2000-0593, 775 So. 2d 1078, 2000 La. LEXIS 3422 (La. Dec. 8, 2000).

To support a conviction as a principal to second-degree murder, the state must show that the defendants had specific intent to kill or inflict great bodily harm. State v. Hall, 750 So. 2d 1105, 1999 La. App. LEXIS 3682 (Dec. 22, 1999).

Evidence was sufficient, under La. Rev. Stat. Ann. § 15:438, to support the conviction of murder, under La. Rev. Stat. Ann. § 14:30.1 and La. Rev. Stat. Ann. § 14:24,, where defendant was identified as one of two potential shooters at the victim’s door. State v. Hopson, 735 So. 2d 81, 1999 La. App. LEXIS 804 (Mar. 30, 1999), writ denied by La. 99-1315, 749 So. 2d 650, 1999 La. LEXIS 3383 (La. Nov. 12, 1999).

Defendant’s conviction for second-degree murder was affirmed because defendant acted in concert with an accomplice to bring about the victim’s death as intended by defendant; the State was not required to prove which man fired the fatal shot because under La. Rev. Stat. Ann. § 14:24, each person concerned in the commission of the offense were principals in the crime and responsible for the acts of the other. State v. Anderson, 707 So. 2d 1223, 1998 La. LEXIS 15 (Feb. 6, 1998).

Defendant was properly convicted under La. Rev. Stat. Ann. § 14:24 as a principal to second-degree murder beyond a reasonable doubt, where the state presented sufficient evidence of defendant’s guilt. State v. Lambertus, 482 So. 2d 812, 1986 La. App. LEXIS 5914 (Jan. 15, 1986).

In the prosecution of defendant for first-degree murder in violation of La. Rev. Stat. Ann. § 14:30, defendant’s conviction did not violate the meaningful appellate review requirement established by the U.S. Supreme Court; there was no evidence that, under La. Rev. Stat. Ann. § 14:24, the jury elevated evidence that could only sustain a second-degree murder conviction to a conviction involving death where defendant was neither sentenced to death nor found guilty of a lesser included offense. State v. McDonald, 387 So. 2d 1116, 1980 La. LEXIS 8348 (May 19, 1980), writ of certiorari denied by 449 U.S. 957, 101 S. Ct. 366, 66 L. Ed. 2d 222, 1980 U.S. LEXIS 3780, 49 U.S.L.W. 3332 (1980).

Where evidence showed that three defendants were in a group which intended that two defendants rob a store, with the third defendant providing a means of escape, the third defendant was aprincipal in the attempted armed robbery, and was thus criminally responsible for any killing which resulted from its attempted perpetration. State v. Johnson, 365 So. 2d 1267, 1978 La. LEXIS 5479 (Nov. 13, 1978).

•••• Felony Murder

••••• General Overview. — Defendant had the requisite intent to kill or inflict great bodily harm, and the evidence was sufficient to support specific intent murder, where he knew the victim was waiting in a parked vehicle and it was an obvious inference that defendant was aware of the likelihood that the murder victim would witness whatever occurred between co-defendant and the assault victim; considering that defendant knew co-defendant had a weapon, and in fact admitted supplying co-defendant with the gun, the appellate court thought it clear that the murder victim’s injury or death was a foreseeable consequence of the plan defendant and co-defendant devised. State v. Wiley, 880 So. 2d 854, 2004 La. App. LEXIS 1072 (Apr. 27, 2004), writ denied by La. 2004-1298, 885 So. 2d 585, 2004 La. LEXIS 3215 (La. Oct. 29, 2004).

Where evidence showed that defendant helped plan the robbery, knew the victim might be killed, brought to the robbery site the guns belonging to the other two perpetrators, drove the getaway car, and shared in the proceeds was sufficient to find that he was a principal in the killing of the victim; hence, his conviction for second-degree murder was affirmed on appeal. State v. Touchet, 847 So. 2d 746, 2003 La. App. LEXIS 1757 (June 12, 2003).

Court affirmed defendant’s conviction of second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1; defendant was properly found to be a principal, pursuant to La. Rev. Stat. Ann. § 14:24, to a felony murder because (1) defendant drove the getaway car while defendant’s cousin robbed a store owner after fatally shooting the owner in violation of La. Rev. Stat. Ann. § 14:64, (2) defendant provided the murder weapon, and (3) defendant accepted proceeds from the crime. State v. Goodley, 832 So. 2d 1165, 2002 La. App. LEXIS 3787 (Dec. 11, 2002).

Where defendant participated with a co-defendant in tying up the victim, engaging in sexual acts with the victim, gagging the victim, and driving him to a location where the victim was shot by one of the perpetrators, there was sufficient evidence to infer the intent to commit murder. State v. Brooks, 505 So. 2d 714, 1987 La. LEXIS 8979 (Apr. 6, 1987), writ of certiorari denied by 484 U.S. 947, 108 S. Ct. 337, 98 L. Ed. 2d 363, 1987 U.S. LEXIS 4687, 56 U.S.L.W. 3338 (1987).

•• Inchoate Crimes

••• Attempt

•••• General Overview. — Where the only direct proof of defendant’s intent to kill the victim was co-defendant’s last statement, in which he said defendant offered him six thousand dollars worth of cocaine to kill the victim, and co-defendant’s statement was supported by defendant’s own admission that he obtained a gun for co-defendant, and that he (defendant) took the victim’s cocaine, such evidence was sufficient to prove attempted second-degree murder. State v. Wiley, 880 So. 2d 854, 2004 La. App. LEXIS 1072 (Apr. 27, 2004), writ denied by La. 2004-1298, 885 So. 2d 585, 2004 La. LEXIS 3215 (La. Oct. 29, 2004).

In a criminal prosecution for attempted armed robbery, where defendant drove the accomplices into the parking lot and waited for the victims to exit a department store, whereupon the accomplices placed bandannas over their faces, armed themselves, confronted and later chased the victims, attempting to take their personal belongings, the evidence was sufficient to support’s defendant’s conviction as a principal. State v. Barton, 857 So. 2d 1189, 2003 La. App. LEXIS 2648 (Sept. 30, 2003), writ denied by La. 2003-3012, 866 So. 2d 817, 2004 La. LEXIS 696 (La. Feb. 20, 2004).

••• Conspiracy

•••• General Overview. — In a criminal prosecution for conspiracy to commit armed robbery, evidence that defendant drove the get-away car during the attempted robberies, loaned his car to an accomplice during the robberies, and shared in the proceeds, was sufficient to support his conviction as a principal. State v. Barton, 857 So. 2d 1189, 2003 La. App. LEXIS 2648 (Sept. 30, 2003), writ denied by La. 2003-3012, 866 So. 2d 817, 2004 La. LEXIS 696 (La. Feb. 20, 2004).

Where defendant was charged and acquitted of being a principal to her brother-in-law’s murder, it was plausible to consider that she could be a conspirator; however, where the facts relied on by the State were the same for both charges, the defendant’s acquittal on the murder charge precluded litigation of whether she conspired to commit the killing. State v. Knowles, 392 So. 2d 651, 1980 La. LEXIS 9598 (Dec. 15, 1980).

Evidence of threats defendant made to a female companion and evidence that she was dependent upon him for a supply of drugs was admissible to show that defendant was a principal in a forgery committed by the female companion of a check stolen by defendant. State v. Martin, 377 So. 2d 259, 1979 La. LEXIS 6420 (May 21, 1979).

•• Miscellaneous Offenses

••• Lesser Included Offenses

•••• General Overview. — In the prosecution of defendant for first-degree murder in violation of La. Rev. Stat. Ann. § 14:30, defendant’s conviction did not violate the meaningful appellate review requirement established by the U.S. Supreme Court; there was no evidence that, under La. Rev. Stat. Ann. § 14:24, the jury elevated evidence that could only sustain a second-degree murder conviction to a conviction involving death where defendant was neither sentenced to death nor found guilty of a lesser included offense. State v. McDonald, 387 So. 2d 1116, 1980 La. LEXIS 8348 (May 19, 1980), writ of certiorari denied by 449 U.S. 957, 101 S. Ct. 366, 66 L. Ed. 2d 222, 1980 U.S. LEXIS 3780, 49 U.S.L.W. 3332 (1980).

•• Property Crimes

••• Burglary & Criminal Trespass

•••• General Overview. — Although none of the witnesses placed defendant at the crime scene, circumstantial evidence proved that he actively participated in the burglary; whether or not he personally kicked in the complainants’ front door, or personally stole a gun, overwhelming direct and circumstantial evidence proved he was actively involved in the aggravated burglary as a principle. State v. Haley, 873 So. 2d 747, 2004 La. App. LEXIS 1026 (Apr. 22, 2004), writ denied by La. 2004-2606, 904 So. 2d 728, 2005 La. LEXIS 2189 (La. June 24, 2005).

Evidence that defendant loaded stolen items into a van and furnished transportation for the stolen items was sufficient for a jury to find that defendant was guilty as a principal of simple burglary of an inhabited dwelling, even if defendant made no unauthorized entry. State v. Daley, 463 So. 2d 826, 1985 La. App. LEXIS 8032 (Jan. 23, 1985).

Trial court properly convicted defendant for simple burglary because pursuant to La. Rev. Stat. Ann. section 14:24, it was unnecessary for the prosecution to prove that defendant, as the principal, made the unauthorized entry into the employer’s premises. State v. Hopson, 464 So. 2d 18, 1984 La. App. LEXIS 10310 (Dec. 28, 1984), writ of certiorari denied by 467 So. 2d 537, 1985 La. LEXIS 8580 (La. 1985).

A juvenile was properly adjudicated to be a delinquent for having committed the crime of simple burglary of a inhabited dwelling in violation of La. Rev. Stat. Ann. § 14:62.2 because the juvenile, who acted as a lookout, acted as a principal under La. Rev. Stat. Ann. § 14:24 by aiding and abetting the crime’s commission. State in Interest of P.S., 459 So. 2d 165, 1984 La. App. LEXIS 9789 (Oct. 31, 1984).

It was not necessary in a burglary prosecution to prove that one charged as a principal made an unauthorized entry, pursuant to La. Rev. Stat. Ann. § 14:24; it was sufficient to show that he aided and abetted one who entered unauthorized. State v. Rogers, 428 So. 2d 932, 1983 La. App. LEXIS 7825 (Feb. 22, 1983).

Defendant’s conviction of simple burglary of an inhabitated dwelling was upheld where defendant’s intent to commit the crime could be inferred from the circumstances surrounding the transaction. State v. Rogers, 428 So. 2d 932, 1983 La. App. LEXIS 7825 (Feb. 22, 1983).

A woman whose male companion committed aggravated burglary in violation of La. Rev. Stat. Ann. § 14:60 while she was in the dwelling could not be convicted as a principal under La. Rev. Stat. Ann. § 14:24 for having aided and abetted its commission, because she had consent to enter the dwelling, was merely a surprised spectator to the companion’s actions, and did not participate in any theft or in any battery upon the victim. State v. Schwander, 345 So. 2d 1173, 1977 La. LEXIS 5759 (May 16, 1977).

••• Destruction of Property

•••• General Overview. — Where defendant drove the car and he owned the gun and the shells that were used in a drive-by shooting, there was ample evidence to prove that he was a principal under La. Rev. Stat. Ann. § 14:24 to the crime of aggravated criminal damage to property, a violation of La. Rev. Stat. Ann. § 14:55. State v. May, 362 So. 2d 516, 1978 La. LEXIS 6787 (Sept. 5, 1978).

••• Forgery

•••• General Overview. — Defendant’s conviction for attempted forgery and forgery was reversed where the conviction had been based on circumstantial evidence and the evidence did not prove beyond a reasonable doubt that defendant committed the crimes charged; there was no evidence of defendant’s intent and no evidence that she was an active participant in any crime. State v. Durham, 748 So. 2d 1, 1999 La. App. LEXIS 2363 (Aug. 20, 1999), writ denied by La. 1999-2959, 759 So. 2d 91, 2000 La. LEXIS 1026 (La. Apr. 7, 2000).

Evidence of threats defendant made to a female companion and evidence that she was dependent upon him for a supply of drugs was admissible to show that defendant was a principal in a forgery committed by the female companion of a check stolen by defendant. State v. Martin, 377 So. 2d 259, 1979 La. LEXIS 6420 (May 21, 1979).

••• Larceny & Theft

•••• General Overview. — Where an eyewitness observed defendant and another man act suspiciously inside of a store, remove items from the store, and place the items in the back of a vehicle, there was sufficient evidence presented to support a conviction for theft of goods over $500.00; the evidence also showed that defendant had the specific intent to commit the crime, and he was not just an unsuspecting accomplice. State v. Green, 839 So. 2d 286, 2003 La. App. LEXIS 85 (Jan. 28, 2003), writ denied by La. 2003-0848, 857 So. 2d 474, 2003 La. LEXIS 3180 (La. Oct. 31, 2003).

Defendant’s conviction of theft of goods valued between $100 and $500 under La. Rev. Stat. Ann. § 14:67.10 was affirmed on appeal where the evidence supported the trial court’s determination that, pursuant to La. Rev. Stat. Ann. § 14:24, defendant was a principal to the offense in that defendant aided and abetted another principal who shoplifted merchandise from a department store. State v. Price, 792 So. 2d 180, 2001 La. App. LEXIS 1811 (July 30, 2001).

Where a detective testified he had seen defendant and others walking out of a store prior to incident, defendant was the driver of the car, defendant waited for the others in the parking lot, and there was a bag in the car with items that had been stolen by the others, evidence showing that defendant was a principal to the offense by aiding and abetting was sufficient to sustain defendant’s conviction for theft. State v. Coleman, 792 So. 2d 918, 2001 La. App. LEXIS 1817 (July 30, 2001).

As a principal of the crime of theft of goods valued between $ 100 and $ 500, which crime was a violation of La. Rev. Stat. Ann. § 14:67.10, defendant was culpable for the entire value of the goods taken by her and her co-defendants from a store; ergo, the evidence sufficiently showed that defendant with the requisite intent committed theft of goods valued between $ 100 and $ 500. State v. Brooks, 769 So. 2d 1242, 2000 La. App. LEXIS 2179 (Sept. 26, 2000).

Appeals court affirmed a shoplifter’s conviction and two-year hard labor sentence; the shoplifter acted in complicity (a La. Rev. Stat. Ann. § 14:24 aider and abettor) with others in the shoplifting so the shoplifter was properly charged and convicted based upon the total value of the meat (theft of more than $100 and less than $500 under La. Rev. Stat. Ann. § 14:67) rather than just the shoplifter’s share. State v. Johnson, 453 So. 2d 279, 1984 La. App. LEXIS 8959 (June 6, 1984).

La. Rev. Stat. Ann. § 14:24, the prohibition against theft of electric utility services, clearly requires proof of an accused’s fraudulent intent and of his act or his guilty knowledge of the acts of others in hindering accurate registration of utility service. State v. McCoy, 395 So. 2d 319, 1980 La. LEXIS 9367 (Nov. 10, 1980), overruled by State v. Caruso, La. 98-1415, 733 So. 2d 1169, 1999 La. LEXIS 308 (La. Mar. 2, 1999).

••• Receiving Stolen Property

•••• General Overview. — Where the police sergeant saw defendant standing near the scene of the crime and told the sergeant that two men were trying to steal his sister’s boyfriend’s motorcycle and then gave the sergeant incorrect information about the direction in which the men ran, the evidence was sufficient to convict defendant of accessory after the fact to possession of a stolen thing; defendant could not be convicted as a principal because he was never seen in actual possession of the motorcycle. State v. Hall, 875 So. 2d 996, 2004 La. App. LEXIS 1405 (May 26, 2004), writ denied by La. 2004-1875, 888 So. 2d 834, 2004 La. LEXIS 3751 (La. Dec. 10, 2004).

In order to convict a defendant as principal to illegal possession of a stolen thing, the evidence must show that defendant aided in the commission of the possession of stolen property or directly or indirectly counseled or procured another to possess stolen property. State v. Hall, 875 So. 2d 996, 2004 La. App. LEXIS 1405 (May 26, 2004), writ denied by La. 2004-1875, 888 So. 2d 834, 2004 La. LEXIS 3751 (La. Dec. 10, 2004).

•• Sex Crimes

••• Sexual Assault

•••• General Overview. — A defendant who was found to have aided and abetted in the rape of a 12-year-old was a principal under La. Rev. Stat. Ann. § 14:24, and therefore was properly convicted for aggravated rape. State v. Evans, 669 So. 2d 719, 1996 La. App. LEXIS 332 (Feb. 28, 1996), writ of certiorari denied by La. 96-0793, 675 So. 2d 1119, 1996 La. LEXIS 1948 (La. June 28, 1996).

Trial court’s refusal to grant a special charge defining an accomplice and instructing as to the weight to be given an accomplice’s uncorroborated testimony was not error because the prosecutrix was not an accomplice to the crime of statutory rape. State v. David, 226 LA. 268, 76 So. 2d 1, 1954 La. LEXIS 1321 (Nov. 8, 1954).

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — Where defendant participated in an armed robbery, as defined by La. Rev. Stat. Ann. § 14:64(A), along with two companions, and one companion stabbed decedent victim, the evidence was sufficient to properly convict defendant of second-degree murder pursuant to La. Rev. Stat. Ann. § 14:30.1 even though he did not stab the victim because his intent to rob made him guilty as a principal under La. Rev. Stat. Ann. § 14:24. State v. Wiggins, 465 So. 2d 271, 1985 La. App. LEXIS 8395 (Mar. 6, 1985).

••• Reckless Driving

•••• General Overview. — Defendant’s reckless operation of a motorboat conviction was reversed because there was no evidence at all that defendant aided or abetted in the careless operation of the motorboat; thus, he was not a principal in the reckless operation of a motorboat. State v. Hines, 465 So. 2d 958, 1985 La. App. LEXIS 8367 (Feb. 27, 1985), writ of certiorari denied by 467 So. 2d 536, 1985 La. LEXIS 8575 (La. 1985).

• Accessories

•• General Overview. — Evidence was sufficient to convict defendant as a principal to the victim’s murder because defendant was more than merely present at the crime scene as the evidence showed that defendant was present in the victim’s home and in the victim’s bedroom on the night of the victim’s murder and that defendant assisted co-defendant in the post-murder theft of numerous items from the victim’s home, that a friend washed defendant’s bloody shirt that night, and that the severity of the attack indicated that the perpetrator had the specific intent to kill or to inflict great bodily harm. State v. Amin, 839 So. 2d 262, 2003 La. App. LEXIS 82 (Jan. 28, 2003).

Term “principal” is broadly defined to include the actual perpetrator of the crime as well as one who assists in the perpetration. State v. Arnold, 801 So. 2d 408, 2001 La. App. LEXIS 841 (Apr. 11, 2001).

Evidence was sufficient to convict defendant as a principal to simple burglary of vehicles, La. Rev. Stat. Ann. § 14:62, where it showed he knowingly helped plan the crimes and accompanied his co-defendants to the scene, and that the jury was aware that defendant had actually committed an earlier car burglary six days before. State v. Jetton, 756 So. 2d 1206, 2000 La. App. LEXIS 735 (Apr. 5, 2000), writ denied by La. 2000-1568, 787 So. 2d 299, 2001 La. LEXIS 851 (La. Mar. 16, 2001).

Only persons who knowingly participate in the planning and/or execution of a crime are principals; mere presence at the scene is not enough to concern an individual in a crime. State v. Jetton, 756 So. 2d 1206, 2000 La. App. LEXIS 735 (Apr. 5, 2000), writ denied by La. 2000-1568, 787 So. 2d 299, 2001 La. LEXIS 851 (La. Mar. 16, 2001).

Defendant’s conviction for acting as a principal to second-degree murder under La. Rev. Stat. Ann. § 14:24 was reversed because the state did not prove the offense beyond a reasonable doubt where there was no evidence that defendant knowingly participated in the planning or execution of the killer’s crime of second-degree murder. State v. Anderson, 691 So. 2d 336, 1997 La. App. LEXIS 821 (Apr. 2, 1997).

Under La. Rev. Stat. Ann. § 14:24, an accessory could only be convicted of second-degree murder as a principal if he had the specific intent to kill or inflict great bodily harm; the intent of a co-defendant could not be imputed to an accessory. State v. Meyers, 683 So. 2d 1378, 1996 La. App. LEXIS 3023 (Nov. 26, 1996), writ denied by La. 97-0015, 693 So. 2d 766, 1997 La. LEXIS 1656 (La. May 9, 1997), writ denied by La. 97-0234, 695 So. 2d 1350, 1997 La. LEXIS 2003 (La. June 20, 1997), writ denied by La. 98-2530, 737 So. 2d 745, 1999 La. LEXIS 572 (La. Feb. 5, 1999), writ denied by La. 2000-0995, 775 So. 2d 1079, 2000 La. LEXIS 3429 (La. Dec. 8, 2000).

Where relator purchased cocaine from an undercover officer, he could not be convicted of distribution of cocaine because, by taking delivery of narcotics from a distributor relator was not guilty as a principal in the distribution. State v. Celestine, 671 So. 2d 896, 1996 La. LEXIS 1608 (Jan. 26, 1996).

Accomplice was properly charged with the armed robbery conviction because he encouraged the principal to take the victim’s jacket; however, the conviction was reversed because the trial court erred by admitting evidence of the accomplice’s prior arrest and convictions because the evidence was not relevant to prove the elements of the offense and were remote in time and location to the armed robbery. State v. Bordenave, 660 So. 2d 1207, 1995 La. App. LEXIS 2347 (Aug. 23, 1995), reversed in part by, remanded by La. 95-2328, 672 So. 2d 171, 1996 La. LEXIS 687 (La. Apr. 26, 1996), reversed in part by, remanded by La. 95-2328, 678 So. 2d 19, 1996 La. LEXIS 3732 (La. Apr. 26, 1996) supra.

Where an indigent defendant planned and participated in a murder, even if the victim’s fatal shotgun wound was inflicted by an accomplice, the defendant still would be guilty of second-degree murder under the law of principals, La. Rev. Stat. Ann. § 14:24, so the facts that the defendant sought to prove through a forensic pathologist and a forensic serologist would not have exculpated the defendant and a trial court did not err in not requiring the State to provide funds for the defendant’s retention of such experts. State v. Daughtery, 563 So. 2d 1171, 1990 La. App. LEXIS 1531 (May 30, 1990), writ of certiorari denied by 569 So. 2d 980, 1990 La. LEXIS 2772 (La. 1990).

Evidence in the form of testimony by the victims and eyewitnesses was sufficient to support a finding that identical twin brothers acted in concert to commit the theft of a gold chain from one of the victims, and that the value of the gold chain was over $ 500; the witnesses testified that both brothers attacked the victims, and that one of them yanked the gold chain from one of the victims. State in Interest of S.S., 557 So. 2d 407, 1990 La. App. LEXIS 151 (Jan. 30, 1990).

Defendant, who waited for two companions in a car while the companions robbed a store and who was found carrying money stolen from the store, was properly tried as a principal for the armed robbery of a convenience store; evidence was sufficient to support a finding that defendant specifically intended to deprive the victim of the money. State v. Antoine, 444 So. 2d 334, 1983 La. App. LEXIS 9999 (Dec. 22, 1983).

Defendant that aided and abetted another in the commission of a simple robbery was both an accessory and a principal to the crime. State v. Mitchell, 337 So. 2d 1189, 1976 La. LEXIS 3737 (Oct. 6, 1976).

•• Accessory After the Fact. — Where the police sergeant saw defendant standing near the scene of the crime and told the sergeant that two men were trying to steal his sister’s boyfriend’s motorcycle and then gave the sergeant incorrect information about the direction in which the men ran, the evidence was sufficient to convict defendant of accessory after the fact to possession of a stolen thing; defendant could not be convicted as a principal because he was never seen in actual possession of the motorcycle. State v. Hall, 875 So. 2d 996, 2004 La. App. LEXIS 1405 (May 26, 2004), writ denied by La. 2004-1875, 888 So. 2d 834, 2004 La. LEXIS 3751 (La. Dec. 10, 2004).

Where the record disclosed that some evidence was introduced tending to link all of defendants to the mentioned conspiracy, whether it was sufficient to justify the verdict rendered was a question within the exclusive province of the jury. State v. Matassa, 222 LA. 363, 62 So. 2d 609, 1952 La. LEXIS 1340 (Dec. 15, 1952).

•• Accessory Before the Fact. — Where defendant, a police chief, planted a white powder in a suspect’s car, defendant was guilty of filing a false report because he knew that the person would be arrested and a false report would be filed; thus defendant was a principal for the filing of a false report. State v. Carpenter, 772 So. 2d 200, 2000 La. App. LEXIS 2549 (Oct. 18, 2000), writ denied by La. 2000-3152, 806 So. 2d 665, 2002 La. LEXIS 272 (La. Jan. 25, 2002).

Defendant’s manslaughter conviction was reversed because the evidence at trial did not prove beyond a reasonable doubt that defendant specifically intended to kill the victim so as to make him a principal in the crime. State v. Pierre, 631 So. 2d 427, 1994 La. LEXIS 282 (Feb. 3, 1994).

•• Aiding & Abetting. — Where defendant waited for codefendants in a car while they robbed a nearby bank, the car was parked in a position to leave quickly, the codefendants were wearing suspicious clothing as they exited the bank, and physical evidence from the crime was found in the car, there was sufficient evidence to support a conviction for armed robbery as a principal. State v. Falkins, 880 So. 2d 903, 2004 La. App. LEXIS 1870 (July 27, 2004), writ denied by La. 2004-2220, 889 So. 2d 266, 2005 La. LEXIS 180 (La. Jan. 14, 2005), writ denied by La. 2004-2171, 902 So. 2d 1045, 2005 La. LEXIS 1799 (La. May 20, 2005).

Evidence was sufficient to sustain defendant’s murder conviction where he was participating in a drug deal with the victim, there was evidence that defendant shot one victim in the head at very close range and that the same gun that was used to shoot that victim was used to shoot the other victim numerous times. The victim was shot with that gun in the torso, both from the front and the back, in the head, and in other areas of his body, and even if the fatal wound were inflicted by someone other than defendant, defendant was a principal to the crime. State v. Newman, 879 So. 2d 870, 2004 La. App. LEXIS 1858 (July 7, 2004), writ denied by La. 2004-2050, 891 So. 2d 668, 2005 La. LEXIS 58 (La. Jan. 7, 2005).

Only those persons who knowingly participate in the planning or execution of a crime are principals to that crime. State v. Hall, 875 So. 2d 996, 2004 La. App. LEXIS 1405 (May 26, 2004), writ denied by La. 2004-1875, 888 So. 2d 834, 2004 La. LEXIS 3751 (La. Dec. 10, 2004).

Mere presence at the scene of a crime does not make one a principal to the crime; however, it is sufficient encouragement that the accomplice is standing by at the scene of the crime ready to give some aid if needed, although in such a case it is necessary that the principal actually be aware of the accomplice’s intention. State v. Hall, 875 So. 2d 996, 2004 La. App. LEXIS 1405 (May 26, 2004), writ denied by La. 2004-1875, 888 So. 2d 834, 2004 La. LEXIS 3751 (La. Dec. 10, 2004).

In order to convict a defendant as principal to illegal possession of a stolen thing, the evidence must show that defendant aided in the commission of the possession of stolen property or directly or indirectly counseled or procured another to possess stolen property. State v. Hall, 875 So. 2d 996, 2004 La. App. LEXIS 1405 (May 26, 2004), writ denied by La. 2004-1875, 888 So. 2d 834, 2004 La. LEXIS 3751 (La. Dec. 10, 2004).

Defendant was properly convicted of armed robbery where he and two other men approached the victim and her boyfriend outside their apartment and stole several items including the victim’s purse containing her cell phone; the trial court properly granted a motion in limine to exclude the co-defendant’s acquittal. State v. Weaver, 873 So. 2d 909, 2004 La. App. LEXIS 1180 (May 12, 2004).

Where the only direct proof of defendant’s intent to kill the victim was co-defendant’s last statement, in which he said defendant offered him six thousand dollars worth of cocaine to kill the victim, and co-defendant’s statement was supported by defendant’s own admission that he obtained a gun for co-defendant, and that he (defendant) took the victim’s cocaine, such evidence was sufficient to prove attempted second-degree murder. State v. Wiley, 880 So. 2d 854, 2004 La. App. LEXIS 1072 (Apr. 27, 2004), writ denied by La. 2004-1298, 885 So. 2d 585, 2004 La. LEXIS 3215 (La. Oct. 29, 2004).

Although none of the witnesses placed defendant at the crime scene, circumstantial evidence proved that he actively participated in the burglary; whether or not he personally kicked in the complainants’ front door, or personally stole a gun, overwhelming direct and circumstantial evidence proved he was actively involved in the aggravated burglary as a principle. State v. Haley, 873 So. 2d 747, 2004 La. App. LEXIS 1026 (Apr. 22, 2004), writ denied by La. 2004-2606, 904 So. 2d 728, 2005 La. LEXIS 2189 (La. June 24, 2005).

Where defendant and three accomplices abducted, robbed, and shot a pizza delivery driver, defendant was convicted as a principal for attempted second-degree murder, second-degree kidnapping and armed robbery. State v. Moore, 865 So. 2d 227, 2004 La. App. LEXIS 75 (Jan. 28, 2004), writ denied by La. 2004-0507, 877 So. 2d 142, 2004 La. LEXIS 2305 (La. July 2, 2004).

Defendant’s second-degree murder conviction as a principal was upheld, as sufficient evidence was presented that he drove his two cohorts to and from the scene of an armed robbery, contrary to La. Rev. Stat. Ann. § 14:64, knowing that the same was to be committed, without alerting police or attempting to leaving the area State v. Gurganus, 864 So. 2d 771, 2003 La. App. LEXIS 3689 (Dec. 30, 2003), writ denied by La. 2004-0254, 876 So. 2d 75, 2004 La. LEXIS 1902 (La. June 4, 2004).

There was sufficient evidence to sustain defendant’s second-degree murder conviction as a principal where the evidence showed that defendant assisted the real murderer in obtaining a weapon and ammunition, defendant was in constant contact with the real murderer before and after the victim’s disappearance, defendant admitted to attempting to poison the victim; defendant expressed dissatisfaction with the marriage; defendant provided police with an “anonymous” tip concerning the whereabouts of the victim’s vehicle; and defendant’s story regarding the victim’s whereabouts before the murder was never substantiated. State v. Sykes, 857 So. 2d 638, 2003 La. App. LEXIS 2803 (Oct. 7, 2003), writ of certiorari denied by La. 2003-3429, 869 So. 2d 875, 2004 La. LEXIS 1160 (La. Apr. 2, 2004).

In a criminal prosecution for attempted armed robbery, where defendant drove the accomplices into the parking lot and waited for the victims to exit a department store, whereupon the accomplices placed bandannas over their faces, armed themselves, confronted and later chased the victims, attempting to take their personal belongings, the evidence was sufficient to support’s defendant’s conviction as a principal. State v. Barton, 857 So. 2d 1189, 2003 La. App. LEXIS 2648 (Sept. 30, 2003), writ denied by La. 2003-3012, 866 So. 2d 817, 2004 La. LEXIS 696 (La. Feb. 20, 2004).

Evidence that the victim was engaged in a drug deal with the co-defendant, that the victim attempted to take the drugs without payment, that defendant initiated the attack on the victim by punching him, that defendant and his co-defendant chased the victim down, and that defendant continued to participate with his co-defendant even when the co-defendant produced a gun, was legally sufficient to support defendant’s conviction for second-degree murder as the jury could have reasonably inferred from the evidence that defendant had the specific intent to inflict great bodily harm on the victim and was a willing participant in the offense. State v. Terrick, 857 So. 2d 1153, 2003 La. App. LEXIS 2658 (Sept. 30, 2003), writ of certiorari denied by La. 2003-3272, 871 So. 2d 346, 2004 La. LEXIS 1015 (La. Mar. 26, 2004).

Trial court correctly granted the motion to quash the bill of information against defendant due to the State’s failure to properly charge her with a criminal offense; the prosecution alleged only that defendant witnessed the offense committed by another, such that the act of witnessing an offense was not a crime and the bill of information did not state the essential facts necessary to describe the offense of cruelty to the infirm. State v. Walker, 853 So. 2d 746, 2003 La. App. LEXIS 2311 (Aug. 20, 2003).

There was sufficient evidence to support defendant’s conviction as a principal to armed robbery in violation of La. Rev. Stat. Ann. §§ 14:64, 14:24; defendant was seen driving the vehicle escaping from a bank robbery, defendant was later arrested with some of the stolen money, and defendant never appeared to be in distress during the incident, which failed to support defendant’s claim that defendant was forced by the person who robbed the bank to flee the scene. State v. Dauzart, 844 So. 2d 159, 2003 La. App. LEXIS 713 (Mar. 25, 2003), remanded by La. App. 07-15, 960 So. 2d 1079, 2007 La. App. LEXIS 1030 (La.App. 5 Cir. May 15, 2007).

Defendant admitted that victim’s former roommate owed money for drugs, and the evidence showed that defendant was present, and actually committed the second-degree battery, or ordered companions to cut off defendant’s finger; despite certain inconsistent statements by the victim as to how the battery occurred, a rational trier of fact could have concluded that defendant was a principal to the crime of second-degree battery. State v. Dallas, 830 So. 2d 1113, 2002 La. App. LEXIS 3343 (Nov. 6, 2002).

Even though there were deficiencies in a witness’s testimony, the evidence was sufficient to support defendant’s conviction for second-degree murder, and the trial court properly denied defendant’s motion for post verdict judgment of acquittal. State v. Harris, 823 So. 2d 1054, 2002 La. App. LEXIS 2566 (Aug. 14, 2002), writ of certiorari denied by La. 2002-2550, 852 So. 2d 1019, 2003 La. LEXIS 2372 (La. Sept. 5, 2003).

Defendant was proven guilty of second-degree murder under La. Rev. Stat. Ann. § 14:24 because the state showed that defendant served as a principal to the crime of murder by aiding another; while defendant did not shoot the gun that killed the victim, he was a willing participant in the murder, and these acts made defendant a principal in the murder. State v. Logan, 822 So. 2d 657, 2002 La. App. LEXIS 1931 (June 14, 2002).

Jury could reasonably conclude that defendant was a principal, as he was directly involved in the commission of the armed robbery; witness testimony directly supported the finding that defendant participated in beating the victim while his codefendants robbed the victim. State v. Batchelor, 823 So. 2d 367, 2002 La. App. LEXIS 1321 (May 10, 2002).

Evidence of defendant’s involvement in armed robbery of motel was sufficient to show his liability in the crime where the evidence showed that defendant and actual robber were friends, were together the night of the robbery, and witnesses testified that, inter alia, defendant admitted his involvement in the crime. State v. Tolliver, 818 So. 2d 310, 2002 La. App. LEXIS 1311 (May 8, 2002).

Defendant’s conviction of theft of goods valued between $100 and $500 under La. Rev. Stat. Ann. § 14:67.10 was affirmed on appeal where the evidence supported the trial court’s determination that, pursuant to La. Rev. Stat. Ann. § 14:24, defendant was a principal to the offense in that defendant aided and abetted another principal who shoplifted merchandise from a department store. State v. Price, 792 So. 2d 180, 2001 La. App. LEXIS 1811 (July 30, 2001).

Only those persons who knowingly participate in the planning or execution of a crime are principals; therefore, mere presence at the scene is not enough to concern an individual in the crime. State v. Coleman, 792 So. 2d 918, 2001 La. App. LEXIS 1817 (July 30, 2001).

Where a detective testified he had seen defendant and others walking out of a store prior to incident, defendant was the driver of the car, defendant waited for the others in the parking lot, and there was a bag in the car with items that had been stolen by the others, evidence showing that defendant was a principal to the offense by aiding and abetting was sufficient to sustain defendant’s conviction for theft. State v. Coleman, 792 So. 2d 918, 2001 La. App. LEXIS 1817 (July 30, 2001).

All persons concerned in the commission of a crime, whether present or absent, and whether they directly commit the act constituting the offense, aid and abet in its commission, or directly or indirectly counsel or procure another to commit the crime, were principals under La. Rev. Stat. Ann. § 14:24; even had the evidence failed to show that defendant was the one who inflicted the majority of the injuries, his statement that he did cut and strike the victim and his attempt to hide the crime showed that, at the very least, he aided and abetted in the commission of the offense and was a principal. State v. Bishop, 792 So. 2d 886, 2001 La. App. LEXIS 1796 (July 24, 2001), reversed by La. 2001-2548, 835 So. 2d 434, 2003 La. LEXIS 6 (La. Jan. 14, 2003).

Defendant was convicted as a principal, as defined under La. Rev. Stat. Ann. § 14:24, to distribution of schedule II controlled substance, in violation of La. Rev. Stat. Ann. § 40:967(A)(1), where defendant acted as a lookout during a sale of cocaine, which was a schedule II controlled substance under La. Rev. Stat. Ann. § 40:964. State v. Slocum, 791 So. 2d 143, 2001 La. App. LEXIS 1712 (June 27, 2001).

Pursuant to La. Rev. Stat. Ann. § 14:24, defendant was properly convicted because he arranged and participated in the crack cocaine transaction; the entire transaction was videotaped, and the videotape was admitted into evidence at trial and played for the jury. The undercover officer testified that the videotape accurately depicted the narcotics transaction, and while testifying on his own behalf, defendant admitted that he was the person on the videotape. State v. Bartley, 782 So. 2d 29, 2001 La. App. LEXIS 194 (Feb. 14, 2001), writ denied by La. 2001-0717, 809 So. 2d 981, 2002 La. LEXIS 645 (La. Feb. 22, 2002).

Where defendant was the driver of a car for a co-defendant who was accused of armed robbery and second-degree murder in connection with a drug encounter, watched the killing through the rearview mirror, had an AK-47 gun readily available to him, and sped away from the scene with the co-defendant without attempting to aid the victim, the evidence was sufficient to support a conviction for being a principal in a felony murder, in violation of La. Rev. Stat. Ann. § 14:30.1A(2)(a) State v. Cazenave, 772 So. 2d 854, 2000 La. App. LEXIS 2693 (Oct. 31, 2000), writ denied by La. 2000-3297, 799 So. 2d 1151, 2001 La. LEXIS 3926 (La. Oct. 26, 2001), writ denied by La. 2002-2713, 855 So. 2d 339, 2003 La. LEXIS 2894 (La. Oct. 10, 2003).

Law of principals, La. Rev. Stat. Ann. § 14:24, did not authorize charging defendants, who were not attorneys, with violating La. Rev. Stat. Ann. § 37:219, making it a crime for attorneys to pay others to obtain representation of any client. State v. Nichols, 772 So. 2d 263, 2000 La. App. LEXIS 2699 (Oct. 31, 2000).

Sufficient evidence supported the habeas corpus petitioner’s conviction for distribution of heroin and possession with intent to distribute heroin, where petitioner: (1) indirectly procured the person who actually consummated the sale, (2) instructed the buyer on how to obtain the drugs, (3) was observed receiving money, and (4) had a key to an apartment containing a large quantity of heroin. Stewart v. Cain, 2000 U.S. Dist. LEXIS 22388 (Oct. 10, 2000).

As a principal of the crime of theft of goods valued between $ 100 and $ 500, which crime was a violation of La. Rev. Stat. Ann. § 14:67.10, defendant was culpable for the entire value of the goods taken by her and her co-defendants from a store; ergo, the evidence sufficiently showed that defendant with the requisite intent committed theft of goods valued between $ 100 and $ 500. State v. Brooks, 769 So. 2d 1242, 2000 La. App. LEXIS 2179 (Sept. 26, 2000).

Defendant was properly convicted of armed robbery in violation of La. Rev. Stat. Ann. § 14:64 where the record evidence, both direct and circumstantial, was sufficient to support the finding beyond a reasonable doubt that defendant was involved in the armed robbery, aiding and abetting the crime under La. Rev. Stat. Ann. § 14:24 by participating in the purchase of disguises, securing a weapon, and driving the getaway car. State v. Thompson, 754 So. 2d 412, 2000 La. App. LEXIS 306 (Mar. 1, 2000).

Under La. Rev. Stat. Ann. § 14:24, not all principals are automatically guilty of the same grade of offense; one who aids and abets in the commission of a crime may be charged and convicted with a higher or lower degree of the crime, depending upon the mental element proved at trial. State v. Hall, 750 So. 2d 1105, 1999 La. App. LEXIS 3682 (Dec. 22, 1999).

Individual may only be convicted as a principal for those crimes for which he personally has the requisite mental state; it is not enough to find merely that his accomplice had the necessary mental state where that intent cannot be imputed to the accused. State v. Hall, 750 So. 2d 1105, 1999 La. App. LEXIS 3682 (Dec. 22, 1999).

Defendant was properly convicted of second-degree murder even if the bullets that killed the victim were fired by his co-defendant because he clearly aided and abetted the co-defendant and the law of principals established that all persons concerned in the commission of a crime, whether present or absent, and whether they directly committed the act constituting the offense, aided and abetted in its commission, or directly or indirectly counseled or procured another to commit the crime, were principals. La. Rev. Stat. Ann. § 14:24. State v. Gilliam, 748 So. 2d 622, 1999 La. App. LEXIS 3656 (Dec. 15, 1999), writ denied by La. 2000-0493, 769 So. 2d 1215, 2000 La. LEXIS 2486 (La. Sept. 29, 2000).

A person who aided and abetted another in a crime was just as liable as the person who directly committed it, although he could be convicted of a higher or lower degree of the crime, depending upon the mental element proved at trial. State v. Texada, 734 So. 2d 854, 1999 La. App. LEXIS 1268 (May 5, 1999).

Evidence was sufficient, under La. Rev. Stat. Ann. § 15:438, to support the conviction of murder, under La. Rev. Stat. Ann. § 14:30.1 and La. Rev. Stat. Ann. § 14:24,, where defendant was identified as one of two potential shooters at the victim’s door. State v. Hopson, 735 So. 2d 81, 1999 La. App. LEXIS 804 (Mar. 30, 1999), writ denied by La. 99-1315, 749 So. 2d 650, 1999 La. LEXIS 3383 (La. Nov. 12, 1999).

Evidence that a defendant gave two robbers information about a restaurant where the defendant worked, that the defendant unlocked the back door to assist the robbers, and that the defendant was later compensated for the assistance thus rendered, was sufficient to convict the defendant as a principal to armed robbery. State v. Cayton, 721 So. 2d 542, 1998 La. App. LEXIS 3017 (Oct. 28, 1998).

Where one of the witnesses claimed to have seen a gun come out the window of the front passenger seat where defendant was sitting, there was sufficient evidence that he could be held responsible as a principal for a homicide in accordance with La. Rev. Stat. Ann. § 14:24. State v. Major, 708 So. 2d 813, 1998 La. App. LEXIS 362 (Mar. 4, 1998), writ denied by La. 98-2171, 735 So. 2d 647, 1999 La. LEXIS 77 (La. Jan. 15, 1999).

Defendant’s conviction for second-degree murder was affirmed because defendant acted in concert with an accomplice to bring about the victim’s death as intended by defendant; the State was not required to prove which man fired the fatal shot because under La. Rev. Stat. Ann. § 14:24, each person concerned in the commission of the offense were principals in the crime and responsible for the acts of the other. State v. Anderson, 707 So. 2d 1223, 1998 La. LEXIS 15 (Feb. 6, 1998).

Driver of a getaway car in an armed robbery aided and abetted in the crime even though he was not the perpetrator of the crime who held the gun during the armed robbery. State v. Richardson, 703 So. 2d 1371, 1997 La. App. LEXIS 2903 (Dec. 17, 1997), writ denied by La. 98-0228, 726 So. 2d 7, 1998 La. LEXIS 2826 (La. Sept. 25, 1998).

Although less than overwhelming, direct evidence combined with circumstantial evidence was sufficient to permit a rational juror to infer defendant had been serving as an armed lookout in a car during the drug transaction in a motel room that he did not attend. State v. Belino, 686 So. 2d 101, 1996 La. App. LEXIS 3086 (Dec. 20, 1996), writ denied by La. 98-2992, 745 So. 2d 625, 1999 La. LEXIS 1736 (La. June 25, 1999).

Evidence established that defendant was a principal to the crime of armed robbery, during which the victim was murdered by one of defendant’s friends; hence, the evidence was legally sufficient for the jury to conclude that the state proved beyond a reasonable doubt that defendant was a principal, as contemplated by La. Rev. Stat. Ann. § 14:24, and was guilty of the crime of second-degree murder committed during the perpetration of an armed robbery. State v. Lavigne, 683 So. 2d 905, 1996 La. App. LEXIS 2731 (Nov. 8, 1996), writ denied by La. 2003-1440, 865 So. 2d 723, 2004 La. LEXIS 405 (La. Feb. 6, 2004).

Person who knowingly participated in the planning or execution of two armed robberies was a principal. State v. Tate, 670 So. 2d 671, 1996 La. App. LEXIS 681 (Mar. 6, 1996).

Where the evidence established that defendant and her boyfriend acted in concert to lure the victim into a motel room for the purpose of robbing him, and that during this robbery the victim received injuries that caused his death, defendant was properly convicted of second-degree murder even if she did not commit the actual offense because the jury reasonably found that she was concerned in the commission of a crime, aided and abetted in its commission, or directly or indirectly counseled or procured her boyfriend to commit the crime, and was guilty as a principal pursuant to La. Rev. Stat. Ann. § 14:24. State v. Willars, 661 So. 2d 673, 1995 La. App. LEXIS 2511 (Sept. 27, 1995), writ of certiorari denied by La. 95-2825, 670 So. 2d 1238, 1996 La. LEXIS 984 (La. Mar. 29, 1996).

If corporate officers had direct control or supervision of the corporation’s taxes, they could be held personalyy liable as accessories if they prepared their corporation’s false sales tax returns, if they failed to file the corporation’s sales tax returns or if the corporation did not collect taxes. State v. DeJesus, 642 So. 2d 854, 1994 La. LEXIS 2047 (Sept. 16, 1994).

Where police officers saw a person apparently selling drugs and later giving money to defendant, who then went to a nearby apartment, and, after arresting defendant, the police searched the apartment, finding money and cocaine, the evidence was sufficient for defendant’s conviction under La. Rev. Stat. Ann. § 40:967; any rational finder of fact could conclude that defendant had access to and control of a large amount of money and cocaine and that he was a principal in the distribution of cocaine, as principal was defined in La. Rev. Stat. Ann. § 14:24. State v. Pollard, 640 So. 2d 882, 1994 La. App. LEXIS 2094 (July 14, 1994).

Evidence was sufficient to convict defendant of first-degree murder under La. Rev. Stat. Ann. § 14:30 as a principal under La. Rev. Stat. Ann. § 14:24, where defendant gave his accomplice a gun that belonged to the victim, where the accomplice, at defendant’s urging, shot and killed the victim who was sleeping on defendant’s couch, where defendant stole money from the victim’s pockets, where the accomplice sold the victim’s gun and stole the victim’s vehicle, and where the accomplice’s testimony was fully corroborated by the testimony of independent witnesses and of the experts as to virtually all matters except for the actual killing and the events immediately surrounding the killing. State v. Hess, 625 So. 2d 276, 1993 La. App. LEXIS 2901 (Sept. 30, 1993), writ of certiorari denied by 629 So. 2d 1182, 1993 La. LEXIS 3594 (La. 1993).

Where the witnesses observed defendant, a juvenile, approach a truck armed with a bat but did not actually see him strike the truck, defendant’s association with the armed, destructive group and his aggravated assault on the victim made him a principal, as defined by La. Rev. Stat. Ann. § 14:24, to the criminal damaging of the truck. State in Interest of MSS, 612 So. 2d 959, 1993 La. App. LEXIS 56 (Jan. 20, 1993).

Jury could have reasonably found defendant guilty of every element of distribution of cocaine in violation of La. Rev. Stat. Ann. § 90:967A and that he acted as a principal as contemplated by La. Rev. Stat. Ann. § 14:24 in light of evidence that he was present when the undercover officer purchased rock cocaine with marked bills, was handed the bills by another involved in the deal, accompanied that other person to purchase more rock cocaine, and during a chase immediately before his arrest was seen throwing something from the car; hence, on appeal, defendant’s conviction for distribution of cocaine was affirmed. State v. Davis, 602 So. 2d 150, 1992 La. App. LEXIS 2271 (June 23, 1992), writ of certiorari denied by 612 So. 2d 54, 1993 La. LEXIS 241 (La. 1993).

Where a rational trier of fact could have found that defendant aided and abetted in the commission of the crime of distribution of cocaine under La. Rev. Stat. Ann. § 40:967, and, thus, was guilty as a principal under La. Rev. Stat. Ann. § 14:24, the state was not required to prove that he had actual or constructive possession of the drug at the time of sale. State v. Parker, 595 So. 2d 765, 1992 La. App. LEXIS 223 (Feb. 25, 1992).

Where defendant was charged with first-degree murder as a principal to the crime, a jury charge that allowed the jurors to infer defendant’s specific intent to kill from the fact that defendant knew of his co-perpetrator’s intent was reversible error because it impermissibly shifted the State’s burden of proof on the essential element of state of mind. State v. West, 568 So. 2d 1019, 1990 La. LEXIS 2459 (Oct. 22, 1990).

Pursuant to La. Rev. Stat. Ann. § 14:24, defendant was properly convicted as a principal of first-degree robbery, where defendant acted as a lookout while his accomplice stole a truck at gunpoint. State v. Peters, 553 So. 2d 1026, 1989 La. App. LEXIS 2395 (Nov. 30, 1989).

Co-defendant was not an aider and abettor under La. Rev. Stat. Ann. § 14:24 and thus could not be convicted of manslaughter as a principal, where defendant refused to move his vehicle which was blocking his victim’s vehicle, where the victim punched defendant, where co-defendant then came out of defendant’s car, pointed a gun at the victim, and argued with the victim until defendant shot and killed the victim, and where there was no evidence that co-defendant had any idea that defendant was going to kill the victim. State v. Dozier, 553 So. 2d 911, 1989 La. App. LEXIS 2175 (Nov. 16, 1989), writ of certiorari denied by 558 So. 2d 568, 1990 La. LEXIS 577 (La. 1990).

Defendant was properly convicted of manslaughter after his accomplice killed a man during a robbery, because the defendant was directly involved in the commission of the crime and therefore was a principal of the crime. State v. Holland, 544 So. 2d 461, 1989 La. App. LEXIS 855 (May 10, 1989), writ of certiorari denied by 567 So. 2d 93, 1990 La. LEXIS 2192 (La. 1990).

Evidence that defendant and a co-perpetrator approached the victim at a phone booth, that defendant held a knife to the victim’s throat, that the co-perpetrator actually took victim’s jewelry, and that defendant drove away in the victim’s car was sufficient to support the fact that defendant was a principal in the armed robbery and to support his conviction for armed robbery. The state was not required to prove defendant’s specific intent to deprive the victim of her property and defendant’s participation in the crime was sufficient to satisfy the general intent requirement. State v. Payne, 540 So. 2d 520, 1989 La. App. LEXIS 353 (Feb. 28, 1989), writ of certiorari denied by 546 So. 2d 169, 1989 La. LEXIS 1616 (La. 1989).

Charge given by the trial judge was correct and adequate to inform the jury on the law of principals under La. Rev. Stat. Ann. § 14:24, and, under La. Code Crim. Proc. Ann. art. 807, the trial court properly refused defendant’s requested charge that introduction of a buyer to a drug seller was insufficient to establish guilt as a principal in the ensuing drug transaction. State v. Polzin, 536 So. 2d 667, 1988 La. App. LEXIS 2762 (Dec. 14, 1988), writ of certiorari denied by 541 So. 2d 870, 1989 La. LEXIS 1077 (La. 1989).

Rational jurors could convict one principal in a criminal prosecution and acquit another principal, under the same evidence and circumstances, under La. Rev. Stat. Ann. § 14:24. State v. Irvine, 535 So. 2d 365, 1988 La. LEXIS 2427 (Dec. 12, 1988).

Defendant was guilty as a principal in the crime of distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A) where he told an undercover officer that he would supply him with cocaine, took the officer’s money, and returned a short time later with the cocaine. State v. Parker, 536 So. 2d 459, 1988 La. App. LEXIS 2409 (Nov. 22, 1988), writ of certiorari denied by 584 So. 2d 670, 1991 La. LEXIS 2292 (La. 1991).

Defendant was properly convicted of purse snatching because the evidence showed that he was a principal to the crime due to his involvement as the driver of the get-away car. State v. Baum, 533 So. 2d 110, 1988 La. App. LEXIS 2044 (Oct. 11, 1988).

A driver was properly convicted as a principal to the crime of negligent homicide, even though his car was not the vehicle that was involved in a collision that killed the passengers in the vehicle struck, because the prosecution established that he was drag racing and that the drag racing resulted in an accident in which two people were killed. State v. Martin, 525 So. 2d 535, 1988 La. App. LEXIS 951 (Apr. 18, 1988), affirmed by 539 So. 2d 1235, 1989 La. LEXIS 633 (La. 1989).

Evidence was sufficient to convict defendant as a principal, under La. Rev. Stat. Ann. § 14:24, of aggravated burglary under La. Rev. Stat. Ann. § 14:60 where defendant gained entry to the apartment and threw a blanket on the victim and beat him after the accomplice came in the apartment. State v. Bunch, 510 So. 2d 1266, 1987 La. App. LEXIS 9601 (June 3, 1987).

Evidence was sufficient to support a conviction for first-degree murder under La. Rev. Stat. Ann. § 14:30, under the principal theory of La. Rev. Stat. Ann. § 14:24, where the physical evidence contradicted defendant’s claim that he was waiting outside while the crime was committed and the severity of the beating indicated a specific intent to cause death or great bodily harm. State v. Flowers, 509 So. 2d 588, 1987 La. App. LEXIS 9453 (May 1, 1987).

Where defendant participated with a co-defendant in tying up the victim, engaging in sexual acts with the victim, gagging the victim, and driving him to a location where the victim was shot by one of the perpetrators, there was sufficient evidence to infer the intent to commit murder. State v. Brooks, 505 So. 2d 714, 1987 La. LEXIS 8979 (Apr. 6, 1987), writ of certiorari denied by 484 U.S. 947, 108 S. Ct. 337, 98 L. Ed. 2d 363, 1987 U.S. LEXIS 4687, 56 U.S.L.W. 3338 (1987).

Where defendant was acting as his accomplice’s lookout, his intent to participate in the attempted burglary could be inferred from the circumstances, in particular his flight from the scene when the detective arrived, and he could be convicted as a principal under La. Rev. Stat. Ann. § 14:24. State v. Brown, 504 So. 2d 1055, 1987 La. App. LEXIS 8926 (Mar. 4, 1987), writ of certiorari denied by 506 So. 2d 1223, 1987 La. LEXIS 9265 (La. 1987).

Defendant who restrained a victim after the victim obtained a gun for the purpose of aiding another victim, who was being attacked by defendant’s associates, could be found guilty of the assaults being inflicted by the associates. State v. Lejeune, 487 So. 2d 1243, 1986 La. App. LEXIS 6272 (Mar. 5, 1986), affirmed in part and vacated in part by 489 So. 2d 907, 1986 La. LEXIS 6563 (La. 1986).

Trial judge did not commit error in refusing to allow defense counsel to argue “homicide-responsibility” to the jury, as Louisiana adopted the doctrine of “principles,” succinctly stated in statute. State v. Lopez, 484 So. 2d 217, 1986 La. App. LEXIS 6331 (Mar. 4, 1986).

Under La. Rev. Stat. Ann. § 14:24, a person in the car who sat in the car while a co-defendant went into a residence and shot the victim multiple times, aided and abetted in the commission of the crime of attempted second-degree murder, thus was to be considered a principal to the criminal conduct. State v. McCue, 484 So. 2d 889, 1986 La. App. LEXIS 6190 (Feb. 25, 1986).

Defendant’s conviction for possession of more than 400 grams of a Schedule II(A)(4) controlled dangerous substance, cocaine, in violation of La. Rev. Stat. Ann. § 40:967F(3) was affirmed where the court rejected defendant’s contention that the State failed to prove that he had actual physical possession or control and dominion over the cocaine; under La. Rev. Stat. Ann. § 14:24, the State was not required to prove actual possession or actual dominion and control when the State proved that defendant was a principal in the crime. State v. Green, 476 So. 2d 859, 1985 La. App. LEXIS 9809 (Sept. 25, 1985), writ of certiorari denied by 481 So. 2d 627, 1986 La. LEXIS 5668 (La. 1986).

Defendant’s reckless operation of a motorboat conviction was reversed because there was no evidence at all that defendant aided or abetted in the careless operation of the motorboat; thus, he was not a principal in the reckless operation of a motorboat. State v. Hines, 465 So. 2d 958, 1985 La. App. LEXIS 8367 (Feb. 27, 1985), writ of certiorari denied by 467 So. 2d 536, 1985 La. LEXIS 8575 (La. 1985).

Defendant was properly convicted of armed robbery for aiding and abetting his accomplices to rob and murder two customers of a washateria, where defendant freely entered the washateria with his accomplices, where defendant did not attempt to dissuade his accomplices when one of them threatened the victims with a gun, where defendant acted as a lookout, and where defendant received some of the stolen money. State v. Sterling, 462 So. 2d 290, 1984 La. App. LEXIS 10421 (Dec. 28, 1984), writ of certiorari denied by 466 So. 2d 466, 1985 La. LEXIS 8420 (La. 1985).

Appeals court affirmed a shoplifter’s conviction and two-year hard labor sentence; the shoplifter acted in complicity (a La. Rev. Stat. Ann. § 14:24 aider and abettor) with others in the shoplifting so the shoplifter was properly charged and convicted based upon the total value of the meat (theft of more than $100 and less than $500 under La. Rev. Stat. Ann. § 14:67) rather than just the shoplifter’s share. State v. Johnson, 453 So. 2d 279, 1984 La. App. LEXIS 8959 (June 6, 1984).

Where a rational trier of fact could have found that the State proved beyond a reasonable doubt that an accessory defendant intended to kill the victim, the evidence was sufficient to support a second-degree murder verdict. State v. Tobias, 452 So. 2d 157, 1984 La. LEXIS 9316 (May 25, 1984).

Under the Louisiana statutory law of principals, La. Rev. Stat. Ann. § 14:24, a brother who urged his brother to get all the money during a robbery was a principal to the brother’s crime of robbery though he could be culpable for robbery to a lesser degree. State v. Smith, 450 So. 2d 714, 1984 La. App. LEXIS 8785 (May 10, 1984).

Pursuant to La. Rev. Stat. Ann. § 14:24, defendant was a principal in an armed robbery where he was positively identified as being with the two active participants in the robbery when they came into the store three or four times prior to the robbery, when the three were seen behind some bushes near the store just prior to the robbery, and when the active participants were dividing the money after the robbery. State v. Johnson, 440 So. 2d 197, 1983 La. App. LEXIS 9249 (Oct. 12, 1983), writ of certiorari denied by 444 So. 2d 1240, 1984 La. LEXIS 8326 (La. 1984).

Where the bill of information charged only defendant with armed robbery and the evidence in the case established that the armed robbery was committed by two people, the trial court properly instructed the jury on the law of principals; such an instruction did not unduly prejudice or surprise defendant because he admitted at his arrest that he was not the lone perpetrator of the crime and his co-defendant did not have to be joined in the same criminal prosecution. State v. Krolowitz, 407 So. 2d 1175, 1981 La. LEXIS 10969 (Nov. 16, 1981).

Defendant aided and abetted the crime by furnishing the weapon and vehicle; the jury reasonably inferred from the testimony that defendant was guilty beyond a reasonable doubt as a principal in the crime of aggravated criminal damage to property. State v. Bernard, 404 So. 2d 914, 1981 La. LEXIS 10429 (Sept. 28, 1981).

Where evidence showed that three defendants were in a group which intended that two defendants rob a store, with the third defendant providing a means of escape, the third defendant was aprincipal in the attempted armed robbery, and was thus criminally responsible for any killing which resulted from its attempted perpetration. State v. Johnson, 365 So. 2d 1267, 1978 La. LEXIS 5479 (Nov. 13, 1978).

Where there was some evidence that defendant was guilty as a principal to the crime of first-degree murder in that he directly participated in the crime or aided and abetted in its commission or both, he was properly convicted of first-degree murder. State v. Williams, 362 So. 2d 530, 1978 La. LEXIS 6390 (Sept. 5, 1978), remanded by 984 So. 2d 789, 2008 La. App. LEXIS 336 (La.App. 1 Cir. 2008).

Where defendant drove the car and he owned the gun and the shells that were used in a drive-by shooting, there was ample evidence to prove that he was a principal under La. Rev. Stat. Ann. § 14:24 to the crime of aggravated criminal damage to property, a violation of La. Rev. Stat. Ann. § 14:55. State v. May, 362 So. 2d 516, 1978 La. LEXIS 6787 (Sept. 5, 1978).

Although an indictment for armed robbery under La. Rev. Stat. Ann. § 14:64 did not allege that defendant was actually armed, defendant’s motion to quash the indictment was properly denied because defendant was a principal to the crime under La. Rev. Stat. Ann. § 14:24. State v. Dominick, 354 So. 2d 1316, 1978 La. LEXIS 7033 (Jan. 30, 1978).

A woman whose male companion committed aggravated burglary in violation of La. Rev. Stat. Ann. § 14:60 while she was in the dwelling could not be convicted as a principal under La. Rev. Stat. Ann. § 14:24 for having aided and abetted its commission, because she had consent to enter the dwelling, was merely a surprised spectator to the companion’s actions, and did not participate in any theft or in any battery upon the victim. State v. Schwander, 345 So. 2d 1173, 1977 La. LEXIS 5759 (May 16, 1977).

Law of principals did not have to be cited in an indictment. State v. Ralph, 336 So. 2d 836, 1976 La. LEXIS 4338 (June 21, 1976), overruled by State v. Berndt, 416 So. 2d 56, 1982 La. LEXIS 11381 (La. 1982).

Defendant husband’s directed verdict of acquittal was properly denied under La. Code Crim. Proc. Ann. art. 778, when his participation was more than passive, as he was aware of the intention of defendant wife to slap and strike the child while forcing her to walk up and down the floor until morning, and in furtherance of the criminal act, defendant husband moved the furniture in order to make a path for the occurrence of such criminal activity. State v. Broussard, 312 So. 2d 325, 1975 La. LEXIS 5010 (Apr. 24, 1975).

On appeal from the denial of a motion for a directed verdict, a review of the record indicated that there was no evidence that defendants had committed a battery upon the victim where there were no witnesses who could identify them as principals in the attack. State v. Bradley, 310 So. 2d 582, 1975 La. LEXIS 3541 (Mar. 31, 1975).

When an occupant of a car “mooned” children standing by the road, the car’s driver was properly arrested for obscenity even if he did not personally do any “mooning,” because the evidence revealed that the driver was a principal in the commission of the offense and a principal was subject to arrest under La. Rev. Stat. Ann. § 14:24 just as if he had personally committed the act himself. State v. Terracina, 309 So. 2d 271, 1975 La. LEXIS 3566 (Feb. 24, 1975).

Trial court’s refusal to grant a special charge defining an accomplice and instructing as to the weight to be given an accomplice’s uncorroborated testimony was not error because the prosecutrix was not an accomplice to the crime of statutory rape. State v. David, 226 LA. 268, 76 So. 2d 1, 1954 La. LEXIS 1321 (Nov. 8, 1954).

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — A juvenile was properly adjudicated to be a delinquent for having committed the crime of simple burglary of a inhabited dwelling in violation of La. Rev. Stat. Ann. § 14:62.2 because the juvenile, who acted as a lookout, acted as a principal under La. Rev. Stat. Ann. § 14:24 by aiding and abetting the crime’s commission. State in Interest of P.S., 459 So. 2d 165, 1984 La. App. LEXIS 9789 (Oct. 31, 1984).

• Accusatory Instruments

•• Indictments

••• General Overview. — Law of principals did not have to be cited in an indictment. State v. Ralph, 336 So. 2d 836, 1976 La. LEXIS 4338 (June 21, 1976), overruled by State v. Berndt, 416 So. 2d 56, 1982 La. LEXIS 11381 (La. 1982).

The contention of defendants that were indicted for aggravated battery, that the indictment was defective because only one of them could have used the knife connected with the crime, was without merit; as both were charged as principals, it was immaterial under La. Rev. Stat. Ann. § 14:24 whether only one of them directly committed the offense and the other aided or abetted therein. State v. Johnson, 220 LA. 170, 56 So. 2d 143, 1951 La. LEXIS 978 (Dec. 10, 1951).

•• Informations

••• General Overview. — Trial court correctly granted the motion to quash the bill of information against defendant due to the State’s failure to properly charge her with a criminal offense; the prosecution alleged only that defendant witnessed the offense committed by another, such that the act of witnessing an offense was not a crime and the bill of information did not state the essential facts necessary to describe the offense of cruelty to the infirm. State v. Walker, 853 So. 2d 746, 2003 La. App. LEXIS 2311 (Aug. 20, 2003).

• Discovery & Inspection

•• Discovery by Defendant

••• Informants

•••• General Overview. — Disclosure of an informant’s identity was properly denied because taking away evidence of the participation of the confidential informant, the evidence was sufficient to establish that defendant was a principal in the delivery of cocaine under La. Rev. Stat. Ann. § 14:24. State v. Coleman, 713 So. 2d 440, 1998 La. LEXIS 987 (Apr. 24, 1998), remanded by La. App. 96-525, 720 So. 2d 381, 1998 La. App. LEXIS 2741 (La.App. 3 Cir. Oct. 7, 1998).

• Pretrial Motions & Procedures

•• Joinder & Severance

••• Severance of Defendants. — Where the first-defendant claimed that he stayed outside of the victim’s residence, while the second defendant alleged that the first defendant was the mastermind behind the armed robbery, defendants failed to absolve either of guilt for the second-degree murder of the victim; under either theory, both fit the definition of a principal, and they did not have antagonistic defenses sufficient to warrant a severance. State v. Sneed, 571 So. 2d 735, 1990 La. App. LEXIS 2865 (Dec. 5, 1990).

• Double Jeopardy

•• Res Judicata. — Where defendant was charged and acquitted of being a principal to her brother-in-law’s murder, it was plausible to consider that she could be a conspirator; however, where the facts relied on by the State were the same for both charges, the defendant’s acquittal on the murder charge precluded litigation of whether she conspired to commit the killing. State v. Knowles, 392 So. 2d 651, 1980 La. LEXIS 9598 (Dec. 15, 1980).

• Guilty Pleas

•• Alford Pleas. — Since defendant pled guilty, his statement that he was not pleading guilty as the shooter would not have any effect on the sentencing range because, under the law of principals, it makes no difference whether he actually pulled the trigger; the appropriate inquiry following defendant’s plea was whether or not a factual basis existed to support a finding that defendant had the specific intent that the victim be killed, and where the record clearly shows defendant planned the robbery and was carrying a semi-automatic pistol which he owned, there was an adequate factual basis for the sentence imposed, and remand is unnecessary even where there has not been full compliance. State v. Wills, 740 So. 2d 741, 1999 La. App. LEXIS 1901 (June 16, 1999).

• Counsel

•• Costs & Attorney Fees. — Where an indigent defendant planned and participated in a murder, even if the victim’s fatal shotgun wound was inflicted by an accomplice, the defendant still would be guilty of second-degree murder under the law of principals, La. Rev. Stat. Ann. § 14:24, so the facts that the defendant sought to prove through a forensic pathologist and a forensic serologist would not have exculpated the defendant and a trial court did not err in not requiring the State to provide funds for the defendant’s retention of such experts. State v. Daughtery, 563 So. 2d 1171, 1990 La. App. LEXIS 1531 (May 30, 1990), writ of certiorari denied by 569 So. 2d 980, 1990 La. LEXIS 2772 (La. 1990).

• Trials

•• Motions for Acquittal. — Defendant was properly convicted of armed robbery where he and two other men approached the victim and her boyfriend outside their apartment and stole several items including the victim’s purse containing her cell phone; the trial court properly granted a motion in limine to exclude the co-defendant’s acquittal. State v. Weaver, 873 So. 2d 909, 2004 La. App. LEXIS 1180 (May 12, 2004).

Defendant husband’s directed verdict of acquittal was properly denied under La. Code Crim. Proc. Ann. art. 778, when his participation was more than passive, as he was aware of the intention of defendant wife to slap and strike the child while forcing her to walk up and down the floor until morning, and in furtherance of the criminal act, defendant husband moved the furniture in order to make a path for the occurrence of such criminal activity. State v. Broussard, 312 So. 2d 325, 1975 La. LEXIS 5010 (Apr. 24, 1975).

• Scienter

•• General Overview. — An individual may only be convicted as a principal for those crimes for which he personally has the requisite mental state. State v. Coleman, 792 So. 2d 918, 2001 La. App. LEXIS 1817 (July 30, 2001).

Under La. Rev. Stat. Ann. § 14:24, not all principals are automatically guilty of the same grade of offense; one who aids and abets in the commission of a crime may be charged and convicted with a higher or lower degree of the crime, depending upon the mental element proved at trial. State v. Hall, 750 So. 2d 1105, 1999 La. App. LEXIS 3682 (Dec. 22, 1999).

Individual may only be convicted as a principal for those crimes for which he personally has the requisite mental state; it is not enough to find merely that his accomplice had the necessary mental state where that intent cannot be imputed to the accused. State v. Hall, 750 So. 2d 1105, 1999 La. App. LEXIS 3682 (Dec. 22, 1999).

•• General Intent. — Defendant’s armed robbery conviction was affirmed because armed robbery and first-degree robbery were general intent crimes and in general intent crimes the criminal intent necessary to sustain a conviction is shown by the doing of the acts which have been declared criminal. State v. Battieste, 597 So. 2d 508, 1992 La. App. LEXIS 629 (Mar. 6, 1992), vacated by 604 So. 2d 960, 1992 La. LEXIS 2659 (La. 1992).

Where defendant was charged with first-degree murder as a principal to the crime, a jury charge that allowed the jurors to infer defendant’s specific intent to kill from the fact that defendant knew of his co-perpetrator’s intent was reversible error because it impermissibly shifted the State’s burden of proof on the essential element of state of mind. State v. West, 568 So. 2d 1019, 1990 La. LEXIS 2459 (Oct. 22, 1990).

It was not necessary in a burglary prosecution to prove that one charged as a principal made an unauthorized entry, pursuant to La. Rev. Stat. Ann. § 14:24; it was sufficient to show that he aided and abetted one who entered unauthorized. State v. Rogers, 428 So. 2d 932, 1983 La. App. LEXIS 7825 (Feb. 22, 1983).

Defendant’s conviction of simple burglary of an inhabitated dwelling was upheld where defendant’s intent to commit the crime could be inferred from the circumstances surrounding the transaction. State v. Rogers, 428 So. 2d 932, 1983 La. App. LEXIS 7825 (Feb. 22, 1983).

•• Negligence. — Since negligent homicide was a crime which required no intent and no intent, therefore, was required for one to be a principal to the crime; thus, the conviction of defendant as a principal for negligent homicide for the death of two persons due to his drag racing was affirmed. State v. Martin, 539 So. 2d 1235, 1989 La. LEXIS 633 (Mar. 13, 1989).

•• Specific Intent. — Defendant had the requisite intent to kill or inflict great bodily harm, and the evidence was sufficient to support specific intent murder, where he knew the victim was waiting in a parked vehicle and it was an obvious inference that defendant was aware of the likelihood that the murder victim would witness whatever occurred between co-defendant and the assault victim; considering that defendant knew co-defendant had a weapon, and in fact admitted supplying co-defendant with the gun, the appellate court thought it clear that the murder victim’s injury or death was a foreseeable consequence of the plan defendant and co-defendant devised. State v. Wiley, 880 So. 2d 854, 2004 La. App. LEXIS 1072 (Apr. 27, 2004), writ denied by La. 2004-1298, 885 So. 2d 585, 2004 La. LEXIS 3215 (La. Oct. 29, 2004).

Evidence was sufficient to convict defendant as a principal of second-degree murder where (1) defendant was not surprised by the shooting and did not say anything after the shooting, and thus, defendant failed to show that the state did not sufficiently prove the element of intent required for a second-degree murder conviction; (2) he did nothing to try and stop the shooting; (3) he accompanied the shooter and another person to a remote area where the car was set on fire with the victim, who was still alive, inside it; and (4) the marijuana taken from the victim was divided between the three people. State v. Cooper, 862 So. 2d 512, 2003 La. App. LEXIS 3569 (Dec. 23, 2003), writ denied by La. 2004-0236, 876 So. 2d 74, 2004 La. LEXIS 1900 (La. June 4, 2004).

Evidence that the victim was engaged in a drug deal with the co-defendant, that the victim attempted to take the drugs without payment, that defendant initiated the attack on the victim by punching him, that defendant and his co-defendant chased the victim down, and that defendant continued to participate with his co-defendant even when the co-defendant produced a gun, was legally sufficient to support defendant’s conviction for second-degree murder as the jury could have reasonably inferred from the evidence that defendant had the specific intent to inflict great bodily harm on the victim and was a willing participant in the offense. State v. Terrick, 857 So. 2d 1153, 2003 La. App. LEXIS 2658 (Sept. 30, 2003), writ of certiorari denied by La. 2003-3272, 871 So. 2d 346, 2004 La. LEXIS 1015 (La. Mar. 26, 2004).

Where an eyewitness observed defendant and another man act suspiciously inside of a store, remove items from the store, and place the items in the back of a vehicle, there was sufficient evidence presented to support a conviction for theft of goods over $500.00; the evidence also showed that defendant had the specific intent to commit the crime, and he was not just an unsuspecting accomplice. State v. Green, 839 So. 2d 286, 2003 La. App. LEXIS 85 (Jan. 28, 2003), writ denied by La. 2003-0848, 857 So. 2d 474, 2003 La. LEXIS 3180 (La. Oct. 31, 2003).

Evidence is sufficient to sustain a conviction for first-degree murder and robbery where the defendant’s own testimony demonstrates that the defendant was not merely present at the scene of the crime, but rather that the defendant knowingly participated in the execution of the robbery and murder of the victim. State v. Webb, 750 So. 2d 479, 2000 La. App. LEXIS 63 (Jan. 26, 2000), writ denied by La. 2000-0593, 775 So. 2d 1078, 2000 La. LEXIS 3422 (La. Dec. 8, 2000).

To support a conviction as a principal to second-degree murder, the state must show that the defendants had specific intent to kill or inflict great bodily harm. State v. Hall, 750 So. 2d 1105, 1999 La. App. LEXIS 3682 (Dec. 22, 1999).

Under La. Rev. Stat. Ann. § 14:24, an accessory could only be convicted of second-degree murder as a principal if he had the specific intent to kill or inflict great bodily harm; the intent of a co-defendant could not be imputed to an accessory. State v. Meyers, 683 So. 2d 1378, 1996 La. App. LEXIS 3023 (Nov. 26, 1996), writ denied by La. 97-0015, 693 So. 2d 766, 1997 La. LEXIS 1656 (La. May 9, 1997), writ denied by La. 97-0234, 695 So. 2d 1350, 1997 La. LEXIS 2003 (La. June 20, 1997), writ denied by La. 98-2530, 737 So. 2d 745, 1999 La. LEXIS 572 (La. Feb. 5, 1999), writ denied by La. 2000-0995, 775 So. 2d 1079, 2000 La. LEXIS 3429 (La. Dec. 8, 2000).

Where defendant participated with a co-defendant in tying up the victim, engaging in sexual acts with the victim, gagging the victim, and driving him to a location where the victim was shot by one of the perpetrators, there was sufficient evidence to infer the intent to commit murder. State v. Brooks, 505 So. 2d 714, 1987 La. LEXIS 8979 (Apr. 6, 1987), writ of certiorari denied by 484 U.S. 947, 108 S. Ct. 337, 98 L. Ed. 2d 363, 1987 U.S. LEXIS 4687, 56 U.S.L.W. 3338 (1987).

Where a rational trier of fact could have found that the State proved beyond a reasonable doubt that an accessory defendant intended to kill the victim, the evidence was sufficient to support a second-degree murder verdict. State v. Tobias, 452 So. 2d 157, 1984 La. LEXIS 9316 (May 25, 1984).

Defendant, who waited for two companions in a car while the companions robbed a store and who was found carrying money stolen from the store, was properly tried as a principal for the armed robbery of a convenience store; evidence was sufficient to support a finding that defendant specifically intended to deprive the victim of the money. State v. Antoine, 444 So. 2d 334, 1983 La. App. LEXIS 9999 (Dec. 22, 1983).

• Jury Instructions

•• Particular Instructions

••• General Overview. — Because a trial court gave a jury instruction that defined the term “principal” as contained in La. Rev. Stat. Ann. § 14:24, there was no need to give an instruction providing an enlarged definition of the term, as requested by the defendant; defendant could have been found guilty of cruelty to a juvenile under La. Rev. Stat. Ann. § 14:93 with or without criminal intent, and thus there was no need for defendant’s proffered instructions. State v. Harvey, 598 So. 2d 715, 1992 La. App. LEXIS 1330 (Apr. 28, 1992), writ denied by La. 92-3095, 635 So. 2d 1146, 1994 La. LEXIS 948 (La. Apr. 7, 1994).

••• Lesser Included Offenses. — Contrary to defendant’s argument, the evidence was not sufficient to support a jury instruction of manslaughter in defendant’s murder trial as the evidence supported the conclusion that the murder was committed in the process of a robbery of the victim, not theft. State v. Goodley, 820 So. 2d 478, 2002 La. LEXIS 2166 (June 21, 2002).

•• Requests to Charge. — Charge given by the trial judge was correct and adequate to inform the jury on the law of principals under La. Rev. Stat. Ann. § 14:24, and, under La. Code Crim. Proc. Ann. art. 807, the trial court properly refused defendant’s requested charge that introduction of a buyer to a drug seller was insufficient to establish guilt as a principal in the ensuing drug transaction. State v. Polzin, 536 So. 2d 667, 1988 La. App. LEXIS 2762 (Dec. 14, 1988), writ of certiorari denied by 541 So. 2d 870, 1989 La. LEXIS 1077 (La. 1989).

• Verdicts

•• Impeachment of Verdicts. — Rational jurors could convict one principal in a criminal prosecution and acquit another principal, under the same evidence and circumstances, under La. Rev. Stat. Ann. § 14:24. State v. Irvine, 535 So. 2d 365, 1988 La. LEXIS 2427 (Dec. 12, 1988).

• Sentencing

•• Guidelines

••• General Overview. — Since defendant pled guilty, his statement that he was not pleading guilty as the shooter would not have any effect on the sentencing range because, under the law of principals, it makes no difference whether he actually pulled the trigger; the appropriate inquiry following defendant’s plea was whether or not a factual basis existed to support a finding that defendant had the specific intent that the victim be killed, and where the record clearly shows defendant planned the robbery and was carrying a semi-automatic pistol which he owned, there was an adequate factual basis for the sentence imposed, and remand is unnecessary even where there has not been full compliance. State v. Wills, 740 So. 2d 741, 1999 La. App. LEXIS 1901 (June 16, 1999).

•• Imposition

••• Factors. — Appeals court affirmed a shoplifter’s conviction of less than $250 worth of meat and two-year hard labor sentence; the sentence was not excessive; the trial court was required to consider the defendant’s personal history and background (other shoplifting and failure to rehabilitate) under La. Code Crim. Proc. Ann. art. 894.1. State v. Johnson, 453 So. 2d 279, 1984 La. App. LEXIS 8959 (June 6, 1984).

• Postconviction Proceedings

•• General Overview. — Defendant was convicted of attempted first-degree murder upon sufficient evidence and defendant’s motion for a post-verdict judgment of acquittal was properly denied under La. Rev. Stat. Ann. §§ 14:10(1), 14:24, 14:27(A), 14:30(A)(3), and 15:438 and La. Code Crim. Proc. Ann. arts. 804(A) and 821 because the State provided the jury with sufficient evidence of defendant’s specific intent to kill that negated every possible hypothesis of innocence of defendant. State v. Mitchell, 772 So. 2d 78, 2000 La. LEXIS 2739 (Oct. 17, 2000).

• Appeals

•• Standards of Review

••• Substantial Evidence

•••• General Overview. — Under La. Code Crim. Proc. art. 821, review of questions of fact is limited to the sufficiency of the evidence and, under La. Const. art. V, §§ 5(C) and 10(B), does not extend to credibility determinations made by the trier of fact; the court found that the evidence of defendant’s knowledge and involvement in facilitating a sale of cocaine for an undercover officer was sufficient for the jury to have reasonably concluded that, under the standards of La. Rev. Stat. Ann. §§ 40:961(14), 40:964, and 40:967, he was guilty of distribution and possession of a controlled substance and of conspiracy under La. Rev. Stat. Ann. §§ 14:24 and 14:26. State v. Williams, 768 So. 2d 728, 2000 La. App. LEXIS 2200 (Sept. 27, 2000), writ of certiorari denied by La. 2000-3099, 798 So. 2d 963, 2001 La. LEXIS 2903 (La. Oct. 5, 2001).

Evidence was sufficient to support defendant’s conviction as a principal to second-degree murder where defendant drove his accomplice to the scene of the crime, waited while the accomplice shot and killed the victim, allowed the accomplice back into the car and drove him home, did nothing to stop the accomplice, did nothing to help the victim, and lied to the police when they first confronted him. State v. Hall, 750 So. 2d 1105, 1999 La. App. LEXIS 3682 (Dec. 22, 1999).

Defendant’s conviction for attempted forgery and forgery was reversed where the conviction had been based on circumstantial evidence and the evidence did not prove beyond a reasonable doubt that defendant committed the crimes charged; there was no evidence of defendant’s intent and no evidence that she was an active participant in any crime. State v. Durham, 748 So. 2d 1, 1999 La. App. LEXIS 2363 (Aug. 20, 1999), writ denied by La. 1999-2959, 759 So. 2d 91, 2000 La. LEXIS 1026 (La. Apr. 7, 2000).

EVIDENCE

• Procedural Considerations

•• Circumstantial & Direct Evidence. — Defendant’s conviction for attempted forgery and forgery was reversed where the conviction had been based on circumstantial evidence and the evidence did not prove beyond a reasonable doubt that defendant committed the crimes charged; there was no evidence of defendant’s intent and no evidence that she was an active participant in any crime. State v. Durham, 748 So. 2d 1, 1999 La. App. LEXIS 2363 (Aug. 20, 1999), writ denied by La. 1999-2959, 759 So. 2d 91, 2000 La. LEXIS 1026 (La. Apr. 7, 2000).

Minor was properly convicted of manslaughter for aiding and abetting three other minors in abducting, raping, and murdering a 13-year-old boy more than five years before trial based solely on circumstantial evidence and a jailhouse informer’s testimony. State v. Pierre, 614 So. 2d 1309, 1993 La. App. LEXIS 989 (Mar. 3, 1993), reversed by La. 93-0893, 631 So. 2d 427, 1994 La. LEXIS 282 (La. Feb. 3, 1994).

•• Weight & Sufficiency. — Where the police sergeant saw defendant standing near the scene of the crime and told the sergeant that two men were trying to steal his sister’s boyfriend’s motorcycle and then gave the sergeant incorrect information about the direction in which the men ran, the evidence was sufficient to convict defendant of accessory after the fact to possession of a stolen thing; defendant could not be convicted as a principal because he was never seen in actual possession of the motorcycle. State v. Hall, 875 So. 2d 996, 2004 La. App. LEXIS 1405 (May 26, 2004), writ denied by La. 2004-1875, 888 So. 2d 834, 2004 La. LEXIS 3751 (La. Dec. 10, 2004).

In order to convict a defendant as principal to illegal possession of a stolen thing, the evidence must show that defendant aided in the commission of the possession of stolen property or directly or indirectly counseled or procured another to possess stolen property. State v. Hall, 875 So. 2d 996, 2004 La. App. LEXIS 1405 (May 26, 2004), writ denied by La. 2004-1875, 888 So. 2d 834, 2004 La. LEXIS 3751 (La. Dec. 10, 2004).

Although the evidence was insufficient to convict defendant of attempted second-degree murder, the evidence produced by the State that defendant and the other individual entered the victim’s residence armed with handguns and that a gunshot was fired striking the victim was sufficient to prove that defendant had the requisite general intent and was guilty as a principal to the aggravated battery of the victim. State v. Herron, 879 So. 2d 778, 2004 La. App. LEXIS 1257 (May 14, 2004).

Defendant had the requisite intent to kill or inflict great bodily harm, and the evidence was sufficient to support specific intent murder, where he knew the victim was waiting in a parked vehicle and it was an obvious inference that defendant was aware of the likelihood that the murder victim would witness whatever occurred between co-defendant and the assault victim; considering that defendant knew co-defendant had a weapon, and in fact admitted supplying co-defendant with the gun, the appellate court thought it clear that the murder victim’s injury or death was a foreseeable consequence of the plan defendant and co-defendant devised. State v. Wiley, 880 So. 2d 854, 2004 La. App. LEXIS 1072 (Apr. 27, 2004), writ denied by La. 2004-1298, 885 So. 2d 585, 2004 La. LEXIS 3215 (La. Oct. 29, 2004).

Evidence was sufficient to convict defendant as a principal of second-degree murder where (1) defendant was not surprised by the shooting and did not say anything after the shooting, and thus, defendant failed to show that the state did not sufficiently prove the element of intent required for a second-degree murder conviction; (2) he did nothing to try and stop the shooting; (3) he accompanied the shooter and another person to a remote area where the car was set on fire with the victim, who was still alive, inside it; and (4) the marijuana taken from the victim was divided between the three people. State v. Cooper, 862 So. 2d 512, 2003 La. App. LEXIS 3569 (Dec. 23, 2003), writ denied by La. 2004-0236, 876 So. 2d 74, 2004 La. LEXIS 1900 (La. June 4, 2004).

There was sufficient evidence to sustain defendant’s second-degree murder conviction as a principal where the evidence showed that defendant assisted the real murderer in obtaining a weapon and ammunition, defendant was in constant contact with the real murderer before and after the victim’s disappearance, defendant admitted to attempting to poison the victim; defendant expressed dissatisfaction with the marriage; defendant provided police with an “anonymous” tip concerning the whereabouts of the victim’s vehicle; and defendant’s story regarding the victim’s whereabouts before the murder was never substantiated. State v. Sykes, 857 So. 2d 638, 2003 La. App. LEXIS 2803 (Oct. 7, 2003), writ of certiorari denied by La. 2003-3429, 869 So. 2d 875, 2004 La. LEXIS 1160 (La. Apr. 2, 2004).

In a criminal prosecution for conspiracy to commit armed robbery, evidence that defendant drove the get-away car during the attempted robberies, loaned his car to an accomplice during the robberies, and shared in the proceeds, was sufficient to support his conviction as a principal. State v. Barton, 857 So. 2d 1189, 2003 La. App. LEXIS 2648 (Sept. 30, 2003), writ denied by La. 2003-3012, 866 So. 2d 817, 2004 La. LEXIS 696 (La. Feb. 20, 2004).

Evidence was sufficient to convict defendant as a principal to the victim’s murder because defendant was more than merely present at the crime scene as the evidence showed that defendant was present in the victim’s home and in the victim’s bedroom on the night of the victim’s murder and that defendant assisted co-defendant in the post-murder theft of numerous items from the victim’s home, that a friend washed defendant’s bloody shirt that night, and that the severity of the attack indicated that the perpetrator had the specific intent to kill or to inflict great bodily harm. State v. Amin, 839 So. 2d 262, 2003 La. App. LEXIS 82 (Jan. 28, 2003).

Where an eyewitness observed defendant and another man act suspiciously inside of a store, remove items from the store, and place the items in the back of a vehicle, there was sufficient evidence presented to support a conviction for theft of goods over $500.00; the evidence also showed that defendant had the specific intent to commit the crime, and he was not just an unsuspecting accomplice. State v. Green, 839 So. 2d 286, 2003 La. App. LEXIS 85 (Jan. 28, 2003), writ denied by La. 2003-0848, 857 So. 2d 474, 2003 La. LEXIS 3180 (La. Oct. 31, 2003).

Evidence of defendant’s involvement in armed robbery of motel was sufficient to show his liability in the crime where the evidence showed that defendant and actual robber were friends, were together the night of the robbery, and witnesses testified that, inter alia, defendant admitted his involvement in the crime. State v. Tolliver, 818 So. 2d 310, 2002 La. App. LEXIS 1311 (May 8, 2002).

Sufficient evidence supported the habeas corpus petitioner’s conviction for distribution of heroin and possession with intent to distribute heroin, where petitioner: (1) indirectly procured the person who actually consummated the sale, (2) instructed the buyer on how to obtain the drugs, (3) was observed receiving money, and (4) had a key to an apartment containing a large quantity of heroin. Stewart v. Cain, 2000 U.S. Dist. LEXIS 22388 (Oct. 10, 2000).

Evidence was sufficient to support defendant’s conviction as a principal to second-degree murder where defendant drove his accomplice to the scene of the crime, waited while the accomplice shot and killed the victim, allowed the accomplice back into the car and drove him home, did nothing to stop the accomplice, did nothing to help the victim, and lied to the police when they first confronted him. State v. Hall, 750 So. 2d 1105, 1999 La. App. LEXIS 3682 (Dec. 22, 1999).

Evidence was sufficient, under La. Rev. Stat. Ann. § 15:438, to support the conviction of murder, under La. Rev. Stat. Ann. § 14:30.1 and La. Rev. Stat. Ann. § 14:24,, where defendant was identified as one of two potential shooters at the victim’s door. State v. Hopson, 735 So. 2d 81, 1999 La. App. LEXIS 804 (Mar. 30, 1999), writ denied by La. 99-1315, 749 So. 2d 650, 1999 La. LEXIS 3383 (La. Nov. 12, 1999).

Disclosure of an informant’s identity was properly denied because taking away evidence of the participation of the confidential informant, the evidence was sufficient to establish that defendant was a principal in the delivery of cocaine under La. Rev. Stat. Ann. § 14:24. State v. Coleman, 713 So. 2d 440, 1998 La. LEXIS 987 (Apr. 24, 1998), remanded by La. App. 96-525, 720 So. 2d 381, 1998 La. App. LEXIS 2741 (La.App. 3 Cir. Oct. 7, 1998).

Where police officers saw a person apparently selling drugs and later giving money to defendant, who then went to a nearby apartment, and, after arresting defendant, the police searched the apartment, finding money and cocaine, the evidence was sufficient for defendant’s conviction under La. Rev. Stat. Ann. § 40:967; any rational finder of fact could conclude that defendant had access to and control of a large amount of money and cocaine and that he was a principal in the distribution of cocaine, as principal was defined in La. Rev. Stat. Ann. § 14:24. State v. Pollard, 640 So. 2d 882, 1994 La. App. LEXIS 2094 (July 14, 1994).

Minor was properly convicted of manslaughter for aiding and abetting three other minors in abducting, raping, and murdering a 13-year-old boy more than five years before trial based solely on circumstantial evidence and a jailhouse informer’s testimony. State v. Pierre, 614 So. 2d 1309, 1993 La. App. LEXIS 989 (Mar. 3, 1993), reversed by La. 93-0893, 631 So. 2d 427, 1994 La. LEXIS 282 (La. Feb. 3, 1994).

Where a rational trier of fact could have found that defendant aided and abetted in the commission of the crime of distribution of cocaine under La. Rev. Stat. Ann. § 40:967, and, thus, was guilty as a principal under La. Rev. Stat. Ann. § 14:24, the state was not required to prove that he had actual or constructive possession of the drug at the time of sale. State v. Parker, 595 So. 2d 765, 1992 La. App. LEXIS 223 (Feb. 25, 1992).

Evidence that defendant loaded stolen items into a van and furnished transportation for the stolen items was sufficient for a jury to find that defendant was guilty as a principal of simple burglary of an inhabited dwelling, even if defendant made no unauthorized entry. State v. Daley, 463 So. 2d 826, 1985 La. App. LEXIS 8032 (Jan. 23, 1985).

LEGAL ETHICS

• Legal Services Marketing

•• Direct Contact With Prospective Clients. — Law of principals, La. Rev. Stat. Ann. § 14:24, did not authorize charging defendants, who were not attorneys, with violating La. Rev. Stat. Ann. § 37:219, making it a crime for attorneys to pay others to obtain representation of any client. State v. Nichols, 772 So. 2d 263, 2000 La. App. LEXIS 2699 (Oct. 31, 2000).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — La. R.S. 14:92 applies to anyone 17 years of age or older. Traffic violations would not apply to La. R.S. 14:92 when juvenile is not responsible for any crime. La. R.S. 32:361.1 does permit discolored windows, reflective murals or louvered windows in certain situations. Police officer may pursue traffic violator beyond territorial jurisdiction under theory of close pursuit. Const. Art. 1, Sec. 13 would not apply to the issuing of a summons. Opinion No. 82-626, La. Atty. Gen. Op. No. 1982-626; 1982 La. AG LEXIS 383.

Although a seller of alcoholic beverages may not be prosecuted under La. R.S. 14:91, unlawful sales to minors, when he sells to a person between the ages of eighteen and twenty-one, he may be prosecuted as a principal to the crime of purchasing alcoholic beverages by a person eighteen years of age or older and under twenty-one years of age. Opinion No. 92-567, La. Atty. Gen. Op. No. 1992-567; 1992 La. AG LEXIS 604.

A person must be twenty-one years of age or older to legally purchase alcoholic beverages. Although a seller of alcoholic beverages may not be prosecuted under R.S. 14:91, unlawful sales to minors, when he sells to a person between the ages of 18 and 21, he may be prosecuted as a principal to the crime of purchasing alcoholic beverages by a person 18 years of age or older and under 21 years of age. The term “public possession” under R.S. 14:91.5 does not include private residences, private clubs, or private establishments. Opinion No. 92-801, La. Atty. Gen. Op. No. 1992-801; 1992 La. AG LEXIS 638.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1986-1987: A Faculty Symposium: Criminal Procedure. 48 La. L. Rev. 257 (November, 1987).

Comment: The Mental Element Required for Accomplice Liability: A Topic Note. 59 La. L. Rev. 325 (Fall, 1998).

Developments in the Law 1981-1982: A Symposium: Criminal Law. 43 La. L. Rev. 361 (November, 1982).

§ 25. Accessories after the fact.

An accessory after the fact is any person who, after the commission of a felony, shall harbor, conceal, or aid the offender, knowing or having reasonable ground to believe that he has committed the felony, and with the intent that he may avoid or escape from arrest, trial, conviction, or punishment.

An accessory after the fact may be tried and punished, notwithstanding the fact that the principal felon may not have been arrested, tried, convicted, or amenable to justice.

Whoever becomes an accessory after the fact shall be fined not more than five hundred dollars, or imprisoned, with or without hard labor, for not more than five years, or both; provided that in no case shall his punishment be greater than one-half of the maximum provided by law for a principal offender.

JUDICIAL DECISIONS

INDEX

CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Double Jeopardy

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Manufacture

•••• General Overview

•• Homicide

••• Murder

•••• General Overview

•• Property Crimes

••• Destruction of Property

•••• General Overview

• Accessories

•• Accessory After the Fact

• Juvenile Offenders

•• General Overview

• Scienter

•• General Intent

•• Specific Intent

• Jury Instructions

•• Particular Instructions

••• Lesser Included Offenses

• Verdicts

•• General Overview

• Sentencing

•• Cruel & Unusual Punishment

•• Guidelines

••• Adjustments & Enhancements

•••• Criminal History

••••• General Overview

EVIDENCE

• Hearsay

•• Exemptions

••• Statements by Coconspirators

•••• General Overview

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor

•• Weight & Sufficiency

CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Double Jeopardy. — Juvenile defendants were not improperly placed in double jeopardy where they were tried and convicted of criminal damage to property in violation of La. Rev. Stat. Ann. § 14:56(A) after their previous convictions of accessory after the fact to criminal damage to property were vacated on the ground that the verdicts were not responsive, because the convictions of accessory after the fact pursuant to La. Rev. Stat. Ann. § 14:25 were not implied acquittals of criminal damage to property. State v. B.J.D., 799 So. 2d 563, 2001 La. App. LEXIS 2007 (Sept. 26, 2001).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Manufacture

•••• General Overview. — Sentence of two and one half years imposed on defendant for accessory after the fact to a cultivation of marijuana, which was one half the maximum sentence, was not excessive. State v. Johnson, 445 So. 2d 61, 1984 La. App. LEXIS 7891 (Jan. 16, 1984), writ of certiorari denied by 448 So. 2d 116, 1984 La. LEXIS 8752 (La. 1984).

•• Homicide

••• Murder

•••• General Overview. — Co-defendant’s statement was admissible hearsay in defendant’s second degree murder trial where the State had presented a prima facie case of conspiracy to commit accessory after fact when co-defendant admitted that defendant had removed the victim’s body and that co-defendant had cleaned the blood from the kitchen and the trial court erred when it did not admit the statement as an exception to the hearsay rule under La. Code Evid. Ann. art. 801D(3)(b). State v. Woodard, 847 So. 2d 629, 2003 La. App. LEXIS 1385 (Apr. 30, 2003).

Evidence was sufficient to convict defendant as a principal to the victim’s murder because defendant was more than merely present at the crime scene as the evidence showed that defendant was present in the victim’s home and in the victim’s bedroom on the night of the victim’s murder and that defendant assisted co-defendant in the post-murder theft of numerous items from the victim’s home, that a friend washed defendant’s bloody shirt that night, and that the severity of the attack indicated that the perpetrator had the specific intent to kill or to inflict great bodily harm. State v. Amin, 839 So. 2d 262, 2003 La. App. LEXIS 82 (Jan. 28, 2003).

•• Property Crimes

••• Destruction of Property

•••• General Overview. — Verdict of guilty of accessory after the fact to criminal damage to property was not responsive to the charge of criminal damage to property because accessory after the fact as defined in La. Rev. Stat. Ann. § 14:25 is not enumerated as a responsive verdict to criminal damage to property, nor does the definition of accessory after the fact include the elements of criminal damage to property. State v. B.J.D., 799 So. 2d 563, 2001 La. App. LEXIS 2007 (Sept. 26, 2001).

• Accessories

•• Accessory After the Fact. — Type of “aid” contemplated by La. Rev. Stat. Ann. § 14:25 includes volunteering false information to law enforcement officers. State v. Hall, 875 So. 2d 996, 2004 La. App. LEXIS 1405 (May 26, 2004), writ denied by La. 2004-1875, 888 So. 2d 834, 2004 La. LEXIS 3751 (La. Dec. 10, 2004).

La. Rev. Stat. Ann. § 14:25 requires only the general intent of the offender that the person who committed the felony will escape arrest, trial, conviction or punishment, and intent may be proven by circumstantial evidence or inferred. State v. Hall, 875 So. 2d 996, 2004 La. App. LEXIS 1405 (May 26, 2004), writ denied by La. 2004-1875, 888 So. 2d 834, 2004 La. LEXIS 3751 (La. Dec. 10, 2004).

Accessory after the fact statute did not contain broad language that could be interpreted to include preparatory acts in the offense; as such, the offense of accessory after the fact occurred when the aid was rendered to the fugitive with the state of mind to help his escape from arrest, trial, conviction or punishment. State v. Plaisance, 815 So. 2d 272, 2002 La. App. LEXIS 854 (Mar. 26, 2002).

Accessory after the fact statute, La. Rev. Stat. Ann. § 14:25, does not contain broad language that could be interpreted to include preparatory acts in the offense; as such, the offense of accessory after the fact occurs when the aid was rendered to the fugitive with the state of mind to help his escape from arrest, trial, conviction or punishment. State v. Clouatre, 815 So. 2d 292, 2002 La. App. LEXIS 878 (Mar. 26, 2002).

Juvenile defendants were not improperly placed in double jeopardy where they were tried and convicted of criminal damage to property in violation of La. Rev. Stat. Ann. § 14:56(A) after their previous convictions of accessory after the fact to criminal damage to property were vacated on the ground that the verdicts were not responsive, because the convictions of accessory after the fact pursuant to La. Rev. Stat. Ann. § 14:25 were not implied acquittals of criminal damage to property. State v. B.J.D., 799 So. 2d 563, 2001 La. App. LEXIS 2007 (Sept. 26, 2001).

Verdict of guilty of accessory after the fact to criminal damage to property was not responsive to the charge of criminal damage to property because accessory after the fact as defined in La. Rev. Stat. Ann. § 14:25 is not enumerated as a responsive verdict to criminal damage to property, nor does the definition of accessory after the fact include the elements of criminal damage to property. State v. B.J.D., 799 So. 2d 563, 2001 La. App. LEXIS 2007 (Sept. 26, 2001).

Police had probable cause to believe that defendant was an accessory after the fact under La. Rev. Stat. Ann. 14:25, where because of defendant’s misinformation about a murder, the police were justified in believing that, at a minimum, defendant intended to help the true murderer avoid discovery and arrest. State v. Womack-Grey, 764 So. 2d 108, 2000 La. App. LEXIS 1443 (May 17, 2000), reversed by, remanded by La. 00-1507, 805 So. 2d 1116, 2001 La. LEXIS 3294 (La. Dec. 7, 2001).

Trial court erred in granting defendant’s motion to quash a bill of information charging defendant as an accessory after the fact under La. Rev. Stat. Ann. § 14:25 for assisting a juvenile who committed a felony-grade act, because the statute applied to one who aided a juvenile after the juvenile committed a felony-grade act of delinquency; the legislature intended to criminalize the conduct of a person who helped the perpetrator of a felony, without regard to the legal status of that perpetrator. State v. Gregory, 745 So. 2d 723, 1999 La. App. LEXIS 2771 (Oct. 13, 1999).

Defendant’s sentence of four years at hard labor, out of a possible five years, for being an accessory after the fact to an armed robbery, a violation of La. Rev. Stat. Ann. § 14:25 was not excessive in light of defendant’s excessive criminal history, even though the earlier crimes were all misdemeanors; hence, on appeal the court affirmed the sentence. State v. Collins, 520 So. 2d 835, 1987 La. App. LEXIS 10593 (Nov. 4, 1987).

Where the defendant observed the attempted robbery and aggravated battery committed by the co-defendant, and drove him away after the crime, there was sufficient evidence to convict the defendant as an accessory after the fact to aggravated battery under La. Rev. Stat. Ann. § 14:25. State v. Wiggins, 487 So. 2d 1277, 1986 La. App. LEXIS 6748 (Apr. 29, 1986).

Under La. Rev. Stat. Ann. § 14:25 an accessory after the fact is any person who, after the commission of a felony, shall harbor, conceal, or aid the offender, knowing or having reasonable ground to believe that he has committed the felony, and with the intent that he may avoid or escape from arrest, trial, conviction, or punishment; an accessory after the fact may be tried and punished, notwithstanding the fact that the principal felon may not have been arrested, tried, convicted, or amenable to justice. State v. East, 486 So. 2d 902, 1986 La. App. LEXIS 6481 (Mar. 25, 1986), affirmed by, amended by 491 So. 2d 14, 1986 La. LEXIS 6842 (La. 1986).

Virtually any sort of aid given to a fugitive felon, to hinder his being arrested, tried or punished, will make the person assisting an accessory after the fact as furnishing a car, food, shelter or money to help him escape or elude the lawful authorities. State v. Franks, 377 So. 2d 1231, 1979 La. LEXIS 8307 (Dec. 13, 1979).

Language providing that the punishment for an accessory after the fact shall in no case be greater than one-half of the maximum provided by law for the principal offender does not prohibit the application of the habitual offender law to enhance the penalty of an accessory after the fact. State v. Young, 357 So. 2d 503, 1978 La. LEXIS 7380 (Apr. 10, 1978).

Where defendant received stolen goods and failed to report a felony, but did not harbor or conceal a felon with the intent of preventing his apprehension, defendant’s was not an accessory-after-the-fact as defined by La. Rev. Stat. Ann. § 14:25 for a simple burglary. State v. Jackson, 344 So. 2d 961, 1977 La. LEXIS 5629 (Apr. 11, 1977).

La. Rev. Stat. Ann. § 14:25 does not by its terms require specific criminal intent to aid the offender in avoiding detection or punishment. State v. Mitchell, 337 So. 2d 1189, 1976 La. LEXIS 3737 (Oct. 6, 1976).

• Juvenile Offenders

•• General Overview. — Trial court erred in granting defendant’s motion to quash a bill of information charging defendant as an accessory after the fact under La. Rev. Stat. Ann. § 14:25 for assisting a juvenile who committed a felony-grade act, because the statute applied to one who aided a juvenile after the juvenile committed a felony-grade act of delinquency; the legislature intended to criminalize the conduct of a person who helped the perpetrator of a felony, without regard to the legal status of that perpetrator. State v. Gregory, 745 So. 2d 723, 1999 La. App. LEXIS 2771 (Oct. 13, 1999).

• Scienter

•• General Intent. — La. Rev. Stat. Ann. § 14:25 requires only the general intent of the offender that the person who committed the felony will escape arrest, trial, conviction or punishment, and intent may be proven by circumstantial evidence or inferred. State v. Hall, 875 So. 2d 996, 2004 La. App. LEXIS 1405 (May 26, 2004), writ denied by La. 2004-1875, 888 So. 2d 834, 2004 La. LEXIS 3751 (La. Dec. 10, 2004).

•• Specific Intent. — La. Rev. Stat. Ann. § 14:25 does not by its terms require specific criminal intent to aid the offender in avoiding detection or punishment. State v. Mitchell, 337 So. 2d 1189, 1976 La. LEXIS 3737 (Oct. 6, 1976).

• Jury Instructions

•• Particular Instructions

••• Lesser Included Offenses. — Contrary to defendant’s argument, the evidence was not sufficient to support a jury instruction of manslaughter in defendant’s murder trial as the evidence supported the conclusion that the murder was committed in the process of a robbery of the victim, not theft. State v. Goodley, 820 So. 2d 478, 2002 La. LEXIS 2166 (June 21, 2002).

• Verdicts

•• General Overview. — Verdict of guilty of accessory after the fact to criminal damage to property was not responsive to the charge of criminal damage to property because accessory after the fact as defined in La. Rev. Stat. Ann. § 14:25 is not enumerated as a responsive verdict to criminal damage to property, nor does the definition of accessory after the fact include the elements of criminal damage to property. State v. B.J.D., 799 So. 2d 563, 2001 La. App. LEXIS 2007 (Sept. 26, 2001).

• Sentencing

•• Cruel & Unusual Punishment. — Sentence of two and one half years imposed on defendant for accessory after the fact to a cultivation of marijuana, which was one half the maximum sentence, was not excessive. State v. Johnson, 445 So. 2d 61, 1984 La. App. LEXIS 7891 (Jan. 16, 1984), writ of certiorari denied by 448 So. 2d 116, 1984 La. LEXIS 8752 (La. 1984).

•• Guidelines

••• Adjustments & Enhancements

•••• Criminal History

••••• General Overview. — Language providing that the punishment for an accessory after the fact shall in no case be greater than one-half of the maximum provided by law for the principal offender does not prohibit the application of the habitual offender law to enhance the penalty of an accessory after the fact. State v. Young, 357 So. 2d 503, 1978 La. LEXIS 7380 (Apr. 10, 1978).

EVIDENCE

• Hearsay

•• Exemptions

••• Statements by Coconspirators

•••• General Overview. — Co-defendant’s statement was admissible hearsay in defendant’s second degree murder trial where the State had presented a prima facie case of conspiracy to commit accessory after fact when co-defendant admitted that defendant had removed the victim’s body and that co-defendant had cleaned the blood from the kitchen and the trial court erred when it did not admit the statement as an exception to the hearsay rule under La. Code Evid. Ann. art. 801D(3)(b). State v. Woodard, 847 So. 2d 629, 2003 La. App. LEXIS 1385 (Apr. 30, 2003).

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor. — Co-defendant’s statement was admissible hearsay in defendant’s second degree murder trial where the State had presented a prima facie case of conspiracy to commit accessory after fact when co-defendant admitted that defendant had removed the victim’s body and that co-defendant had cleaned the blood from the kitchen and the trial court erred when it did not admit the statement as an exception to the hearsay rule under La. Code Evid. Ann. art. 801D(3)(b). State v. Woodard, 847 So. 2d 629, 2003 La. App. LEXIS 1385 (Apr. 30, 2003).

•• Weight & Sufficiency. — Where the police sergeant saw defendant standing near the scene of the crime and told the sergeant that two men were trying to steal his sister’s boyfriend’s motorcycle and then gave the sergeant incorrect information about the direction in which the men ran, the evidence was sufficient to convict defendant of accessory after the fact to possession of a stolen thing. State v. Hall, 875 So. 2d 996, 2004 La. App. LEXIS 1405 (May 26, 2004), writ denied by La. 2004-1875, 888 So. 2d 834, 2004 La. LEXIS 3751 (La. Dec. 10, 2004).

Evidence was sufficient to convict defendant as a principal to the victim’s murder because defendant was more than merely present at the crime scene as the evidence showed that defendant was present in the victim’s home and in the victim’s bedroom on the night of the victim’s murder and that defendant assisted co-defendant in the post-murder theft of numerous items from the victim’s home, that a friend washed defendant’s bloody shirt that night, and that the severity of the attack indicated that the perpetrator had the specific intent to kill or to inflict great bodily harm. State v. Amin, 839 So. 2d 262, 2003 La. App. LEXIS 82 (Jan. 28, 2003).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 32:41 reserves to local authorities the power to regulate the flow of traffic within their corporate limits under their general police power. If, however, a municipal ordinance purports to regulate the flow of traffic on state-maintained highways within the municipality, the ordinance must not “differ from” or be “in addition to” the provisions of state law. Municipalities may enact ordinaces which “supplement” state law only with the written approval of the State Department of Transportation and Development, OPINION 94-568, La. Atty. Gen. Op. No. 1994-568; 1994 La. AG LEXIS 619.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: The Louisiana Criminal Code and Criminal Intent: Distinguishing Between Specific and General Intent. 46 La. L. Rev. 1061 (May, 1986).

SUBPART E. INCHOATE OFFENSES.

§ 26. Criminal conspiracy.

A. Criminal conspiracy is the agreement or combination of two or more persons for the specific purpose of committing any crime; provided that an agreement or combination to commit a crime shall not amount to a criminal conspiracy unless, in addition to such agreement or combination, one or more of such parties does an act in furtherance of the object of the agreement or combination.

If the intended basic crime has been consummated, the conspirators may be tried for either the conspiracy or the completed offense, and a conviction for one shall not bar prosecution for the other.

B. Whoever is a party to a criminal conspiracy to commit any crime shall be fined or imprisoned, or both, in the same manner as for the offense contemplated by the conspirators; provided, however, whoever is a party to a criminal conspiracy to commit a crime punishable by death or life imprisonment shall be imprisoned at hard labor for not more than thirty years.

C. Whoever is a party to a criminal conspiracy to commit any other crime shall be fined or imprisoned, or both, in the same manner as for the offense contemplated by the conspirators; but such fine or imprisonment shall not exceed one-half of the largest fine, or one-half the longest term of imprisonment prescribed for such offense, or both. (Amended by Acts 1977, No. 538, § 1.)

CROSS REFERENCES

Louisiana Law. — Loss of eligibility, see La. R.S. 42:807.

Municipal Law. — Criminal code > attempt. Shreveport Code of Ordinance § 50-47.

Criminal code > criminal conspiracy. Shreveport Code of Ordinance § 50-46.

Criminal law > criminal conspiracy. Baton Rouge Code of Ordinance § 13:26.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — Prima facie case of conspiracy is presented by introduction of evidence which, if unrebutted, is sufficient to establish the fact of conspiracy, the elements of conspiracy may be proven by direct or circumstantial evidence, assuming every fact to be proved that the evidence tends to prove, and the evidence must exclude every reasonable hypothesis of innocence in order to convict by circumstantial evidence alone; whether circumstantial evidence excludes every reasonable hypothesis of innocence presents a question of law. State v. Kelley, 836 So. 2d 1243, 2003 La. App. LEXIS 95 (Jan. 29, 2003).

Conspiracy to distribute cocaine is the agreement or combination of two or more persons for the specific purpose of committing the crime, where at least one of the conspirators does an act in furtherance of the scheme, La. Rev. Stat. Ann. § 14:26. State v. Kelley, 836 So. 2d 1243, 2003 La. App. LEXIS 95 (Jan. 29, 2003).

Under La. Code Crim. Proc. art. 821, review of questions of fact is limited to the sufficiency of the evidence and, under La. Const. art. V, §§ 5(C) and 10(B), does not extend to credibility determinations made by the trier of fact; the court found that the evidence of defendant’s knowledge and involvement in facilitating a sale of cocaine for an undercover officer was sufficient for the jury to have reasonably concluded that, under the standards of La. Rev. Stat. Ann. §§ 40:961(14), 40:964, and 40:967, he was guilty of distribution and possession of a controlled substance and of conspiracy under La. Rev. Stat. Ann. §§ 14:24 and 14:26. State v. Williams, 768 So. 2d 728, 2000 La. App. LEXIS 2200 (Sept. 27, 2000), writ of certiorari denied by La. 2000-3099, 798 So. 2d 963, 2001 La. LEXIS 2903 (La. Oct. 5, 2001).

Witness’s testimony that defendant reached an agreement to pick up marijuana and take it to Texas for distribution, along with testimony of surveillance officers as well as photographic evidence, was sufficient to support defendant’s conviction of conspiracy to distribute marijuana in violation of La. Rev. Stat. Ann. § 14:26. State v. Perez, 569 So. 2d 609, 1990 La. App. LEXIS 2391 (Oct. 31, 1990), writ of certiorari denied by 575 So. 2d 365, 1991 La. LEXIS 368 (La. 1991).

Where there was evidence that an inmate called defendant to bring her drugs to distribute at a jail and that defendant brought the drugs to the defendant, there was sufficient evidence to justify the trial court’s denial of defendant’s motion for a post judgment verdict of acquittal. State v. Dore, 443 So. 2d 644, 1983 La. App. LEXIS 9513 (Nov. 9, 1983).

Where the facts clearly indicated evidence of an agreement between defendant and two inmates to make an illegal drug transfer, the required showing of the statutory element of an act of furtherance as defined in La. Rev. Stat. Ann. 14:26 was evidenced from the facts, which indicated that defendant’s presence at the jail on the day of the offense with the illegal drugs in hand. State v. Dore, 443 So. 2d 644, 1983 La. App. LEXIS 9513 (Nov. 9, 1983).

••• Possession

•••• General Overview. — Evidence was insufficient to sustain defendant’s convictions for drug conspiracy, where there was no evidence offered of specific acts with the cocaine and marijuana as part of a joint venture or enterprise between defendant and his two passengers. State v. Mitchell, 869 So. 2d 276, 2004 La. App. LEXIS 415 (Mar. 3, 2004), writ denied by La. 2004-0797, 882 So. 2d 1168, 2004 La. LEXIS 2868 (La. Sept. 24, 2004), writ of certiorari denied by 543 U.S. 1068, 125 S. Ct. 905, 160 L. Ed. 2d 801, 2005 U.S. LEXIS 103, 73 U.S.L.W. 3398 (2005), remanded by La. App. 05-39913, 909 So. 2d 45, 2005 La. App. LEXIS 2011 (La.App. 2 Cir. Aug. 17, 2005).

Defendant’s concurrent sentences of 20 years at hard labor with five years suspended conditioned on five years’ supervised probation for the crime of possession with intent to distribute marijuana and 25 years at hard labor with 10 years suspended conditioned on five years’ supervised probation for the crime of possession with intent to distribute cocaine were not constitutionally excessive; the sentences fell within the statutory limits, defendant was in possession of a large quantity of illegal substances, and defendant had been previously convicted of four felonies and numerous misdemeanors. State v. Graves, 798 So. 2d 1090, 2001 La. App. LEXIS 2113 (Oct. 3, 2001), writ denied by La. 2002-0029, 827 So. 2d 420, 2002 La. LEXIS 3021 (La. Oct. 14, 2002).

The district court revoked the probation that defendant, who pleaded guilty, received for her conviction for violating La. Rev. Stat. Ann. §§ 40:967(A)(1) and 14:26(A) by conspiring to possess methamphetamine with the intent to distribute. State v. Lavergne, 716 So. 2d 92, 1998 La. App. LEXIS 1519 (June 3, 1998).


•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — In the State’s prosecution of defendant, defendant was properly convicted of aggravated battery in violation of La. Rev. Stat. Ann. § 14:33, conspiracy to commit aggravated battery in violation of La. Rev. Stat. Ann. § 14:26, and intimidating a witness in violation of La. Rev. Stat. Ann. § 14:129.1(a). State v. Mayeaux, 570 So. 2d 185, 1990 La. App. LEXIS 2647 (Nov. 14, 1990), writ of certiorari denied by 575 So. 2d 386, 1991 La. LEXIS 471 (La. 1991).

••• Bribery

•••• General Overview. — La. Code Crim. Proc. Ann. art. 573(3) provides that when the offense charged is public bribery, the time limitations in La. Code Crim. Proc. Ann. art. 572 shall not commence to run until the relationship or status involved has ceased to exist; the offense of conspiracy to commit public bribery is not listed in the statute, there is no authority for extending the exception to the crime of conspiracy to commit public bribery, or any evidence that the Louisiana Legislature meant the exception to apply to conspiracy to commit public bribery. State v. Odom, 861 So. 2d 202, 2003 La. App. LEXIS 1907 (June 27, 2003), writ denied by La. App. 2002-2701, 861 So. 2d 195, 2003 La. App. LEXIS 1919 (La.App. 1 Cir. June 27, 2003).

••• Robbery

•••• General Overview. — Evidence was sufficient to support defendants’ convictions of conspiracy to commit armed robbery where the victim identified one of the defendants as the man who beat him and took his money clip, cash, credit card and other valuables, and the robbery was committed when the driver, acting either on a predetermined plan or at one of the defendant’s direction, stopped the vehicle at the victim’s driveway, which showed that the driver of the vehicle, one of the defendants, was acting in concert with the other defendant. State v. Hampton, 865 So. 2d 284, 2004 La. App. LEXIS 57 (Jan. 28, 2004), writ denied by La. 2004-0834, 896 So. 2d 57, 2005 La. LEXIS 621 (La. Mar. 11, 2005), writ denied by La. 2004-2380, 903 So. 2d 452, 2005 La. LEXIS 1903 (La. June 3, 2005).

In a criminal prosecution for conspiracy to commit armed robbery, evidence that defendant drove the get-away car during the attempted robberies, loaned his car to an accomplice during the robberies, and shared in the proceeds, was sufficient to support his conviction. State v. Barton, 857 So. 2d 1189, 2003 La. App. LEXIS 2648 (Sept. 30, 2003), writ denied by La. 2003-3012, 866 So. 2d 817, 2004 La. LEXIS 696 (La. Feb. 20, 2004).

Defendant’s convictions for armed robbery, a violation of La. Rev. Stat. Ann. § 14:64, and conspiracy to commit armed robbery, a violation of La. Rev. Stat. Ann. § 14:26, were affirmed; the evidence was sufficient to support the conviction where defendant’s intent to assist in the armed robbery, as well as participate as a principal, was proven by such facts as defendant’s driving the getaway car, evading the police in a high-speed chase, and his fingerprint on a gun. State v. Valrie, 749 So. 2d 11, 1999 La. App. LEXIS 2765 (Oct. 13, 1999), writ denied by La. 1999-3236, 760 So. 2d 343, 2000 La. LEXIS 1208 (La. Apr. 20, 2000).

Armed robbery and conspiracy convictions and sentences were upheld as, inter alia, identification evidence was sufficient since it noted the perpetrator’s voice and hair style, and there was no error if the jury was cautioned about the charging information. State v. Zeno, 742 So. 2d 699, 1999 La. App. LEXIS 2392 (Aug. 31, 1999), writ denied by La. 2000-0105, 765 So. 2d 1065, 2000 La. LEXIS 2103 (La. June 30, 2000).

Defendant, who was convicted of conspiracy to commit first-degree robbery, was properly sentenced under La. Rev. Stat. Ann. § 14:26(C) in the same manner as the offense of first-degree robbery, with the entire sentence be served without benefit of probation, parole, or suspension of sentence. State v. Moore, 696 So. 2d 657, 1997 La. App. LEXIS 1729 (June 20, 1997).

Defendant was guilty of conspiracy to commit armed robbery where, although not present during the robbery, he was present during the planning stages, supplied the gun ultimately used to shoot the victim, shared in the proceeds, and then hid the gun. State v. Guillory, 540 So. 2d 1212, 1989 La. App. LEXIS 445 (Mar. 15, 1989).

•• Fraud

••• General Overview. — Applying La. Rev. Stat. Ann. § 15:438 in conjunction with a standard required by the United States Constitution, a Court of Appeal of Louisiana held that there was sufficient evidence for a defendant’s convictions on two counts of conspiracy to commit arson with intent to defraud, and, in sentencing the defendant, the trial court had complied with the guidelines established by La. Code Crim. Proc. Ann. art. 894.1 and the sentence was not excessive. State v. Allen, 526 So. 2d 1198, 1988 La. App. LEXIS 541 (Apr. 6, 1988), reversed by 539 So. 2d 1232, 1989 La. LEXIS 681 (La. 1989).

••• Fraud Against the Government

•••• False Claims

••••• General Overview. — Defendant was guilty of forgery, conspiracy to commit forgery, filing of false public documents, and conspiracy to file false public documents where the defendant had another man pose as the defendant for purposes of a court-ordered blood test to establish paternity; the defendant had the man sign his name to the documents with the intent to defraud the state and his children, furthermore, the documents were part of the record filed with the court. State v. Daigle, 681 So. 2d 66, 1996 La. App. LEXIS 2234 (Sept. 27, 1996).

•• Homicide

••• Murder

•••• General Overview. — Under La. Rev. Stat. Ann. § 15:455 and La. Code Evid. Ann. art. 801(D)(3)(b) certain statements made by joint defendants charged with conspiracy to murder and second-degree murder were inadmissible hearsay because the State failed to present a prima facie case of conspiracy. State v. Myers, 545 So. 2d 981, 1989 La. LEXIS 1483 (June 19, 1989).

Where defendant was charged and acquitted of being a principal to her brother-in-law’s murder, it was plausible to consider that she could be a conspirator; however, where the facts relied on by the State were the same for both charges, the defendant’s acquittal on the murder charge precluded litigation of whether she conspired to commit the killing. State v. Knowles, 392 So. 2d 651, 1980 La. LEXIS 9598 (Dec. 15, 1980).

•••• Capital Murder

••••• General Overview. — Defendant was properly convicted of conspiracy to commit first-degree murder in violation of La. Rev. Stat. Ann. §§ 14:26 and 14:30(4) based his offer to pay a hit man to kill a witness in a separate armed robbery case and the hit man’s acceptance of a down payment before he was arrested for the crime. State v. Richards, 426 So. 2d 1314, 1982 La. LEXIS 11014 (May 17, 1982).

•• Inchoate Crimes

••• Conspiracy

•••• General Overview. — Evidence was insufficient to sustain defendant’s convictions for drug conspiracy, where there was no evidence offered of specific acts with the cocaine and marijuana as part of a joint venture or enterprise between defendant and his two passengers. State v. Mitchell, 869 So. 2d 276, 2004 La. App. LEXIS 415 (Mar. 3, 2004), writ denied by La. 2004-0797, 882 So. 2d 1168, 2004 La. LEXIS 2868 (La. Sept. 24, 2004), writ of certiorari denied by 543 U.S. 1068, 125 S. Ct. 905, 160 L. Ed. 2d 801, 2005 U.S. LEXIS 103, 73 U.S.L.W. 3398 (2005), remanded by La. App. 05-39913, 909 So. 2d 45, 2005 La. App. LEXIS 2011 (La.App. 2 Cir. Aug. 17, 2005).

Evidence was sufficient to support defendants’ convictions of conspiracy to commit armed robbery where the victim identified one of the defendants as the man who beat him and took his money clip, cash, credit card and other valuables, and the robbery was committed when the driver, acting either on a predetermined plan or at one of the defendant’s direction, stopped the vehicle at the victim’s driveway, which showed that the driver of the vehicle, one of the defendants, was acting in concert with the other defendant. State v. Hampton, 865 So. 2d 284, 2004 La. App. LEXIS 57 (Jan. 28, 2004), writ denied by La. 2004-0834, 896 So. 2d 57, 2005 La. LEXIS 621 (La. Mar. 11, 2005), writ denied by La. 2004-2380, 903 So. 2d 452, 2005 La. LEXIS 1903 (La. June 3, 2005).

In a criminal prosecution for conspiracy to commit armed robbery, evidence that defendant drove the get-away car during the attempted robberies, loaned his car to an accomplice during the robberies, and shared in the proceeds, was sufficient to support his conviction. State v. Barton, 857 So. 2d 1189, 2003 La. App. LEXIS 2648 (Sept. 30, 2003), writ denied by La. 2003-3012, 866 So. 2d 817, 2004 La. LEXIS 696 (La. Feb. 20, 2004).

La. Code Crim. Proc. Ann. art. 573(3) provides that when the offense charged is public bribery, the time limitations in La. Code Crim. Proc. Ann. art. 572 shall not commence to run until the relationship or status involved has ceased to exist; the offense of conspiracy to commit public bribery is not listed in the statute, there is no authority for extending the exception to the crime of conspiracy to commit public bribery, or any evidence that the Louisiana Legislature meant the exception to apply to conspiracy to commit public bribery. State v. Odom, 861 So. 2d 202, 2003 La. App. LEXIS 1907 (June 27, 2003), writ denied by La. App. 2002-2701, 861 So. 2d 195, 2003 La. App. LEXIS 1919 (La.App. 1 Cir. June 27, 2003).

Prima facie case of conspiracy is presented by introduction of evidence which, if unrebutted, is sufficient to establish the fact of conspiracy, the elements of conspiracy may be proven by direct or circumstantial evidence, assuming every fact to be proved that the evidence tends to prove, and the evidence must exclude every reasonable hypothesis of innocence in order to convict by circumstantial evidence alone; whether circumstantial evidence excludes every reasonable hypothesis of innocence presents a question of law. State v. Kelley, 836 So. 2d 1243, 2003 La. App. LEXIS 95 (Jan. 29, 2003).

Conspiracy to distribute cocaine is the agreement or combination of two or more persons for the specific purpose of committing the crime, where at least one of the conspirators does an act in furtherance of the scheme, La. Rev. Stat. Ann. § 14:26. State v. Kelley, 836 So. 2d 1243, 2003 La. App. LEXIS 95 (Jan. 29, 2003).

Court rejected defendant’s contention that La. Rev. Stat. Ann. § 14:62.2, which provided a mandatory minimum sentence, was unconstitutionally applied in defendant’s case; given that the burglary was of defendant’s relatives’ house, and the relatives had just suffered a death in the family, defendant failed to rebut the presumption that the minimum sentence was constitutional, and thus the court affirmed defendant’s sentence for conspiracy to commit simple burglary in violation of La. Rev. Stat. Ann. §§ 14:26 and 14:62.2, simple burglary in violation of La. Rev. Stat. Ann. § 14:62.2, and theft of property in violation of La. Rev. Stat. Ann. § 14:67. State v. Laird, 829 So. 2d 1098, 2002 La. App. LEXIS 3278 (Oct. 30, 2002).

La. Rev. Stat. Ann. § 14:26(A) defines criminal conspiracy. State v. Ratliff, 796 So. 2d 101, 2001 La. App. LEXIS 2030 (Sept. 26, 2001).

Motive was not an element of the crime of simple arson or conspiracy to commit simple arson, but specific intent was an essential element of conspiracy. State v. W.T.B., 771 So. 2d 807, 2000 La. App. LEXIS 2552 (Oct. 20, 2000).

Evidence was sufficient to support a juvenile’s specific intent to burn a school where although he was reluctant about the idea of burning the school, he went to the school with two friends to accomplish the deed and was present when a window was broken. State v. W.T.B., 771 So. 2d 807, 2000 La. App. LEXIS 2552 (Oct. 20, 2000).

Where a juvenile participated in a discussion about burning down a school, reluctantly went to the school with the other two youths to accomplish the deed, was present when a window was broken, but then ran from the scene and was not present when the gasoline was poured and the fire was ignited, the evidence was sufficient to sustain his adjudication as a delinquent beyond a reasonable doubt based upon his conspiracy to commit simple arson in violation of La. Rev. Stat. Ann. §§ 14:52 and 14:26; the juvenile neither made a clean breast through confession of the extent of his involvement in the plan nor notified his co-conspirators that he was abandoning or withdrawing from the plan. State v. W.T.B., 771 So. 2d 807, 2000 La. App. LEXIS 2552 (Oct. 20, 2000).

Defendant’s convictions for armed robbery, a violation of La. Rev. Stat. Ann. § 14:64, and conspiracy to commit armed robbery, a violation of La. Rev. Stat. Ann. § 14:26, were affirmed; the evidence was sufficient to support the conviction where defendant’s intent to assist in the armed robbery, as well as participate as a principal, was proven by such facts as defendant’s driving the getaway car, evading the police in a high-speed chase, and his fingerprint on a gun. State v. Valrie, 749 So. 2d 11, 1999 La. App. LEXIS 2765 (Oct. 13, 1999), writ denied by La. 1999-3236, 760 So. 2d 343, 2000 La. LEXIS 1208 (La. Apr. 20, 2000).

Armed robbery and conspiracy convictions and sentences were upheld as, inter alia, identification evidence was sufficient since it noted the perpetrator’s voice and hair style, and there was no error if the jury was cautioned about the charging information. State v. Zeno, 742 So. 2d 699, 1999 La. App. LEXIS 2392 (Aug. 31, 1999), writ denied by La. 2000-0105, 765 So. 2d 1065, 2000 La. LEXIS 2103 (La. June 30, 2000).

The district court revoked the probation that defendant, who pleaded guilty, received for her conviction for violating La. Rev. Stat. Ann. §§ 40:967(A)(1) and 14:26(A) by conspiring to possess methamphetamine with the intent to distribute. State v. Lavergne, 716 So. 2d 92, 1998 La. App. LEXIS 1519 (June 3, 1998).

Defendant, who was convicted of conspiracy to commit first-degree robbery, was properly sentenced under La. Rev. Stat. Ann. § 14:26(C) in the same manner as the offense of first-degree robbery, with the entire sentence be served without benefit of probation, parole, or suspension of sentence. State v. Moore, 696 So. 2d 657, 1997 La. App. LEXIS 1729 (June 20, 1997).

Although less than overwhelming, direct evidence combined with circumstantial evidence was sufficient to permit a rational juror to infer defendant had been serving as an armed lookout in a car during the drug transaction in a motel room that he did not attend. State v. Belino, 686 So. 2d 101, 1996 La. App. LEXIS 3086 (Dec. 20, 1996), writ denied by La. 98-2992, 745 So. 2d 625, 1999 La. LEXIS 1736 (La. June 25, 1999).

After the State presents a prima facie case of conspiracy, the burden of proof shifts to the defendant to show that he withdrew from the conspiracy prior to the time the statements were made by his co-conspirator; to prove withdrawal, the defendant must show affirmative actions by him which are inconsistent with the object of the conspiracy; such affirmative actions by him which are inconsistent with the object of the conspiracy; such affirmative actions include confession th the authorities as well as notification to co-conspirators of abandonment or withdrawal. State v. Ellis, 657 So. 2d 341, 1995 La. App. LEXIS 1718 (May 30, 1995), writ of certiorari denied by La. 95-2095, 664 So. 2d 421, 1995 La. LEXIS 3111 (La. Dec. 8, 1995), writ of certiorari denied by La. 95-1639, 666 So. 2d 300, 1996 La. LEXIS 92 (La. Jan. 5, 1996).

Where the defendant procured the services of two individuals to throw a chemical substance in the face of the victim, the former girlfriend of the defendant’s brother, and where the planned attack was carried out by those two individuals, the defendant was properly convicted of aggravated battery and criminal conspiracy. State v. Mayeux, 639 So. 2d 828, 1994 La. App. LEXIS 2023 (June 28, 1994).

Evidence concerning the gathering of the group to go to a particular place to commit a crime was an essential part of the murder, and it was clearly appropriate for the law of conspiracy to be explained in the jury selection process. State v. Tasby, 639 So. 2d 469, 1994 La. App. LEXIS 1869 (June 24, 1994), writ of certiorari denied by La. 94-2256, 648 So. 2d 1336, 1995 La. LEXIS 164 (La. Jan. 13, 1995).

Language of La. Rev. Stat. Ann. § 14:26(C) concerning the manner in determining maximum conspiracy sentences had been interpreted to mean that the minimum sentence for conspiracy was one-half the minimum fine and one-half the minimum term of imprisonment for the offense contemplated by the conspirators; therefore, the minimum sentence and fine for conspiracy to distribute cocaine was one half of the minimum for distribution of cocaine found in La. Rev. Stat. Ann. § 40:967(B). State v. Garth, 622 So. 2d 1189, 1993 La. App. LEXIS 2721 (Aug. 18, 1993).

In the State’s prosecution of defendant, defendant was properly convicted of aggravated battery in violation of La. Rev. Stat. Ann. § 14:33, conspiracy to commit aggravated battery in violation of La. Rev. Stat. Ann. § 14:26, and intimidating a witness in violation of La. Rev. Stat. Ann. § 14:129.1(a). State v. Mayeaux, 570 So. 2d 185, 1990 La. App. LEXIS 2647 (Nov. 14, 1990), writ of certiorari denied by 575 So. 2d 386, 1991 La. LEXIS 471 (La. 1991).

Under La. Rev. Stat. Ann. § 15:455 and La. Code Evid. Ann. art. 801(D)(3)(b) certain statements made by joint defendants charged with conspiracy to murder and second-degree murder were inadmissible hearsay because the State failed to present a prima facie case of conspiracy. State v. Myers, 545 So. 2d 981, 1989 La. LEXIS 1483 (June 19, 1989).

Defendant was guilty of conspiracy to commit armed robbery where, although not present during the robbery, he was present during the planning stages, supplied the gun ultimately used to shoot the victim, shared in the proceeds, and then hid the gun. State v. Guillory, 540 So. 2d 1212, 1989 La. App. LEXIS 445 (Mar. 15, 1989).

Applying La. Rev. Stat. Ann. § 15:438 in conjunction with a standard required by the United States Constitution, a Court of Appeal of Louisiana held that there was sufficient evidence for a defendant’s convictions on two counts of conspiracy to commit arson with intent to defraud, and, in sentencing the defendant, the trial court had complied with the guidelines established by La. Code Crim. Proc. Ann. art. 894.1 and the sentence was not excessive. State v. Allen, 526 So. 2d 1198, 1988 La. App. LEXIS 541 (Apr. 6, 1988), reversed by 539 So. 2d 1232, 1989 La. LEXIS 681 (La. 1989).

Where, before any fires had occurred, a defendant on trial for conspiracy to commit arson with intent to defraud made various statements about the setting of fires in his home and in his brother’s home, including telling a fireman that his brother was looking for someone to set fire to the brother’s home, and then, after such a fire, telling the fireman that he, the defendant, had started it, there was no error in the admission of such evidence before any conspiracy was established. State v. Allen, 526 So. 2d 1198, 1988 La. App. LEXIS 541 (Apr. 6, 1988), reversed by 539 So. 2d 1232, 1989 La. LEXIS 681 (La. 1989).

Under La. Rev. Stat. Ann. § 14:26, defendant could not be guilty of conspiracy to commit murder and arson when the only supposes co-conspirators were a state informer and an undercover police officer who both only pretended to conspire with defendant. State v. Kihnel, 488 So. 2d 1238, 1986 La. App. LEXIS 6845 (May 12, 1986), writ of certiorari denied by 494 So. 2d 1174, 1986 La. LEXIS 7396 (La. 1986).

Since statute required criminal intent in the mind of at least two persons and an overt act in furtherance of the enterprise for a conspiracy, there could have been no conspiracy with a government agent who intended to frustrate the enterprise; where only participants in conspiracy were defendant and informant agent, conspiracy charge was properly quashed. State v. Joles, 485 So. 2d 212, 1986 La. App. LEXIS 6245 (Feb. 26, 1986).

Where the facts clearly indicated evidence of an agreement between defendant and two inmates to make an illegal drug transfer, the required showing of the statutory element of an act of furtherance as defined in La. Rev. Stat. Ann. 14:26 was evidenced from the facts, which indicated that defendant’s presence at the jail on the day of the offense with the illegal drugs in hand. State v. Dore, 443 So. 2d 644, 1983 La. App. LEXIS 9513 (Nov. 9, 1983).

Defendant was properly convicted of conspiracy to commit first-degree murder in violation of La. Rev. Stat. Ann. §§ 14:26 and 14:30(4) based his offer to pay a hit man to kill a witness in a separate armed robbery case and the hit man’s acceptance of a down payment before he was arrested for the crime. State v. Richards, 426 So. 2d 1314, 1982 La. LEXIS 11014 (May 17, 1982).

Where defendant was charged and acquitted of being a principal to her brother-in-law’s murder, it was plausible to consider that she could be a conspirator; however, where the facts relied on by the State were the same for both charges, the defendant’s acquittal on the murder charge precluded litigation of whether she conspired to commit the killing. State v. Knowles, 392 So. 2d 651, 1980 La. LEXIS 9598 (Dec. 15, 1980).

In defendant’s murder trial, the trial court did not err in charging the jury on conspiracy where there was evidence that defendant and another man had agreed or combined for the specific purposes of committing the robbery and murder of the victim. State v. Clark, 387 So. 2d 1124, 1980 La. LEXIS 8339 (June 23, 1980), writ of certiorari denied by 449 U.S. 1103, 101 S. Ct. 900, 66 L. Ed. 2d 830 (1981).

Criminal conspiracy is the agreement or combination of two or more persons for the specific purpose of committing any crime; provided that an agreement or combination to commit a crime shall not amount to a criminal conspiracy unless, in addition to such agreement or combination, one or more of such parties does an act in furtherance of the object of the agreement or combination. State v. Rogers, 375 So. 2d 1304, 1979 La. LEXIS 7129 (Oct. 8, 1979).

Defendant’s robbery conviction was reversed as the trial court allowed the prosecutor to argue conspiracy without first establishing a prima facie case of conspiracy, which required independent corroborating evidence other than the co-conspirator’s statements. State v. Carter, 326 So. 2d 848, 1975 La. LEXIS 4120 (Dec. 8, 1975).

In a felony murder trial involving two co-defendants, the trial court properly instructed the jury on criminal conspiracy under La. Rev. Stat. Ann. § 14:26 because the issue of conspiracy was relevant in all multiple-defendant cases. State v. Kaufman, 278 So. 2d 86, 1972 La. LEXIS 5297 (Dec. 11, 1972).

•• Miscellaneous Offenses

••• Witness Tampering

•••• General Overview. — In the State’s prosecution of defendant, defendant was properly convicted of aggravated battery in violation of La. Rev. Stat. Ann. § 14:33, conspiracy to commit aggravated battery in violation of La. Rev. Stat. Ann. § 14:26, and intimidating a witness in violation of La. Rev. Stat. Ann. § 14:129.1(a). State v. Mayeaux, 570 So. 2d 185, 1990 La. App. LEXIS 2647 (Nov. 14, 1990), writ of certiorari denied by 575 So. 2d 386, 1991 La. LEXIS 471 (La. 1991).

•• Property Crimes

••• Arson

•••• General Overview. — Motive was not an element of the crime of simple arson or conspiracy to commit simple arson, but specific intent was an essential element of conspiracy. State v. W.T.B., 771 So. 2d 807, 2000 La. App. LEXIS 2552 (Oct. 20, 2000).

Evidence was sufficient to support a juvenile’s specific intent to burn a school where although he was reluctant about the idea of burning the school, he went to the school with two friends to accomplish the deed and was present when a window was broken. State v. W.T.B., 771 So. 2d 807, 2000 La. App. LEXIS 2552 (Oct. 20, 2000).

Where a juvenile participated in a discussion about burning down a school, reluctantly went to the school with the other two youths to accomplish the deed, was present when a window was broken, but then ran from the scene and was not present when the gasoline was poured and the fire was ignited, the evidence was sufficient to sustain his adjudication as a delinquent beyond a reasonable doubt based upon his conspiracy to commit simple arson in violation of La. Rev. Stat. Ann. §§ 14:52 and 14:26; the juvenile neither made a clean breast through confession of the extent of his involvement in the plan nor notified his co-conspirators that he was abandoning or withdrawing from the plan. State v. W.T.B., 771 So. 2d 807, 2000 La. App. LEXIS 2552 (Oct. 20, 2000).

Applying La. Rev. Stat. Ann. § 15:438 in conjunction with a standard required by the United States Constitution, a Court of Appeal of Louisiana held that there was sufficient evidence for a defendant’s convictions on two counts of conspiracy to commit arson with intent to defraud, and, in sentencing the defendant, the trial court had complied with the guidelines established by La. Code Crim. Proc. Ann. art. 894.1 and the sentence was not excessive. State v. Allen, 526 So. 2d 1198, 1988 La. App. LEXIS 541 (Apr. 6, 1988), reversed by 539 So. 2d 1232, 1989 La. LEXIS 681 (La. 1989).

••• Burglary & Criminal Trespass

•••• General Overview. — Evidence that defendant’s co-conspirators had an understanding between themselves that defendant would act as the lookout, that defendant actively desired the result to follow, that the house was broken into and property belonging to the resident was stolen, and that defendant helped to sell some of the stolen property was sufficient to support his conviction for conspiracy to commit simple burglary. State v. White, 880 So. 2d 192, 2004 La. App. LEXIS 1976 (Aug. 18, 2004).

Court rejected defendant’s contention that La. Rev. Stat. Ann. § 14:62.2, which provided a mandatory minimum sentence, was unconstitutionally applied in defendant’s case; given that the burglary was of defendant’s relatives’ house, and the relatives had just suffered a death in the family, defendant failed to rebut the presumption that the minimum sentence was constitutional, and thus the court affirmed defendant’s sentence for conspiracy to commit simple burglary in violation of La. Rev. Stat. Ann. §§ 14:26 and 14:62.2, simple burglary in violation of La. Rev. Stat. Ann. § 14:62.2, and theft of property in violation of La. Rev. Stat. Ann. § 14:67. State v. Laird, 829 So. 2d 1098, 2002 La. App. LEXIS 3278 (Oct. 30, 2002).

Evidence was insufficient to support defendants’ convictions for simple burglary under La. Rev. Stat. Ann. § 14:62 because no witnesses testified that they had seen either defendant within the locked dealership compound and none of the stolen items were found in either defendant’s possession, despite the fact that defendants were apprehended just outside of the dealership. State v. Nelson, 487 So. 2d 695, 1986 La. App. LEXIS 6660 (Apr. 14, 1986).

••• Forgery

•••• General Overview. — Defendant was guilty of forgery, conspiracy to commit forgery, filing of false public documents, and conspiracy to file false public documents where the defendant had another man pose as the defendant for purposes of a court-ordered blood test to establish paternity; the defendant had the man sign his name to the documents with the intent to defraud the state and his children, furthermore, the documents were part of the record filed with the court. State v. Daigle, 681 So. 2d 66, 1996 La. App. LEXIS 2234 (Sept. 27, 1996).

•• Racketeering

••• Extortion

•••• General Overview. — Police officer who participated in taking money from an Asian driver for a phony ticket was convicted of extortion and sentenced to hard labor, in accordance with La. Rev. Stat. Ann.§§14:26, 14:66, but the matter was remanded under La. Code Crim. Proc. Ann. art. 930.8 as the officer was not informed of the prescriptive period for post-conviction relief. State v. Sampson, 656 So. 2d 1085, 1995 La. App. LEXIS 1466 (May 30, 1995), writ of certiorari denied by La. 95-1665, 663 So. 2d 730, 1995 La. LEXIS 3011 (La. Nov. 27, 1995).

• Accusatory Instruments

•• Indictments

••• General Overview. — Under La. Rev. Stat. Ann. § 14:4, the State was free to charge defendants for a conspiracy to distribute illegal drugs under either La. Rev. Stat. Ann. § 40:979 or La. Rev. Stat. Ann. § 14:26. State v. O’Blanc, 346 So. 2d 686, 1977 La. LEXIS 5750 (May 16, 1977).

• Double Jeopardy

•• Attachment Jeopardy. — Prima facie case of conspiracy is presented by introduction of evidence which, if unrebutted, is sufficient to establish the fact of conspiracy, the elements of conspiracy may be proven by direct or circumstantial evidence, assuming every fact to be proved that the evidence tends to prove, and the evidence must exclude every reasonable hypothesis of innocence in order to convict by circumstantial evidence alone; whether circumstantial evidence excludes every reasonable hypothesis of innocence presents a question of law. State v. Kelley, 836 So. 2d 1243, 2003 La. App. LEXIS 95 (Jan. 29, 2003).

•• Res Judicata. — Where defendant was charged and acquitted of being a principal to her brother-in-law’s murder, it was plausible to consider that she could be a conspirator; however, where the facts relied on by the State were the same for both charges, the defendant’s acquittal on the murder charge precluded litigation of whether she conspired to commit the killing. State v. Knowles, 392 So. 2d 651, 1980 La. LEXIS 9598 (Dec. 15, 1980).

• Trials

•• Burdens of Proof

••• Defense. — After the State presents a prima facie case of conspiracy, the burden of proof shifts to the defendant to show that he withdrew from the conspiracy prior to the time the statements were made by his co-conspirator; to prove withdrawal, the defendant must show affirmative actions by him which are inconsistent with the object of the conspiracy; such affirmative actions by him which are inconsistent with the object of the conspiracy; such affirmative actions include confession th the authorities as well as notification to co-conspirators of abandonment or withdrawal. State v. Ellis, 657 So. 2d 341, 1995 La. App. LEXIS 1718 (May 30, 1995), writ of certiorari denied by La. 95-2095, 664 So. 2d 421, 1995 La. LEXIS 3111 (La. Dec. 8, 1995), writ of certiorari denied by La. 95-1639, 666 So. 2d 300, 1996 La. LEXIS 92 (La. Jan. 5, 1996).

•• Motions for Acquittal. — Where there was evidence that an inmate called defendant to bring her drugs to distribute at a jail and that defendant brought the drugs to the defendant, there was sufficient evidence to justify the trial court’s denial of defendant’s motion for a post judgment verdict of acquittal. State v. Dore, 443 So. 2d 644, 1983 La. App. LEXIS 9513 (Nov. 9, 1983).

•• Motions for Mistrial. — Evidence concerning the gathering of the group to go to a particular place to commit a crime was an essential part of the murder, and it was clearly appropriate for the law of conspiracy to be explained in the jury selection process. State v. Tasby, 639 So. 2d 469, 1994 La. App. LEXIS 1869 (June 24, 1994), writ of certiorari denied by La. 94-2256, 648 So. 2d 1336, 1995 La. LEXIS 164 (La. Jan. 13, 1995).

•• Opening Statements. — Defendant’s robbery conviction was reversed as the trial court allowed the prosecutor to argue conspiracy without first establishing a prima facie case of conspiracy, which required independent corroborating evidence other than the co-conspirator’s statements. State v. Carter, 326 So. 2d 848, 1975 La. LEXIS 4120 (Dec. 8, 1975).

• Scienter

•• Specific Intent. — Motive was not an element of the crime of simple arson or conspiracy to commit simple arson, but specific intent was an essential element of conspiracy. State v. W.T.B., 771 So. 2d 807, 2000 La. App. LEXIS 2552 (Oct. 20, 2000).

Evidence was sufficient to support a juvenile’s specific intent to burn a school where although he was reluctant about the idea of burning the school, he went to the school with two friends to accomplish the deed and was present when a window was broken. State v. W.T.B., 771 So. 2d 807, 2000 La. App. LEXIS 2552 (Oct. 20, 2000).

• Jury Instructions

•• Objections. — In defendant’s murder trial, the trial court did not err in charging the jury on conspiracy where there was evidence that defendant and another man had agreed or combined for the specific purposes of committing the robbery and murder of the victim. State v. Clark, 387 So. 2d 1124, 1980 La. LEXIS 8339 (June 23, 1980), writ of certiorari denied by 449 U.S. 1103, 101 S. Ct. 900, 66 L. Ed. 2d 830 (1981).

In a felony murder trial involving two co-defendants, the trial court properly instructed the jury on criminal conspiracy under La. Rev. Stat. Ann. § 14:26 because the issue of conspiracy was relevant in all multiple-defendant cases. State v. Kaufman, 278 So. 2d 86, 1972 La. LEXIS 5297 (Dec. 11, 1972).

• Sentencing

•• Cruel & Unusual Punishment. — Although the trial judge did not fully articulate the sentencing factors set forth in La. Code Crim. Proc. Ann. art. 894.1, defendant’s maximum sentences of 49 ½ years on the conspiracy to commit armed robbery conviction and 99 years on the armed robbery conviction, were not excessive where defendant went into the victim’s place of business, pointed a gun at him, tied his up, and threatened to kill him. Also, defendant was apparently not a first felony offender. State v. Jackson, 880 So. 2d 69, 2004 La. App. LEXIS 1868 (July 27, 2004), writ denied in part by La. 2004-1409, 898 So. 2d 1290, 2005 La. LEXIS 1046 (La. Apr. 8, 2005), writ denied by La. 2005-0232, 901 So. 2d 1094, 2005 La. LEXIS 1578 (La. May 6, 2005), writ denied by 999 So. 2d 776, 2009 La. LEXIS 1940 (La. 2009).

Defendant’s concurrent sentences of 20 years at hard labor with five years suspended conditioned on five years’ supervised probation for the crime of possession with intent to distribute marijuana and 25 years at hard labor with 10 years suspended conditioned on five years’ supervised probation for the crime of possession with intent to distribute cocaine were not constitutionally excessive; the sentences fell within the statutory limits, defendant was in possession of a large quantity of illegal substances, and defendant had been previously convicted of four felonies and numerous misdemeanors. State v. Graves, 798 So. 2d 1090, 2001 La. App. LEXIS 2113 (Oct. 3, 2001), writ denied by La. 2002-0029, 827 So. 2d 420, 2002 La. LEXIS 3021 (La. Oct. 14, 2002).

•• Imposition

••• Factors. — Under La. Code Crim. Proc. Ann. art. 894.1 and La. Rev. Stat. Ann. § 14:26, a 10 year sentence for conspiracy to commit murder was not excessive where defendant was a law enforcement official who attempted to use his office to cover up an attempt to murder a newly elected sheriff. State v. Bridges, 480 So. 2d 926, 1985 La. App. LEXIS 10586 (Dec. 4, 1985), writ of certiorari denied by 486 So. 2d 732, 1986 La. LEXIS 6090 (La. 1986).

•• Ranges. — Court rejected defendant’s contention that La. Rev. Stat. Ann. § 14:62.2, which provided a mandatory minimum sentence, was unconstitutionally applied in defendant’s case; given that the burglary was of defendant’s relatives’ house, and the relatives had just suffered a death in the family, defendant failed to rebut the presumption that the minimum sentence was constitutional, and thus the court affirmed defendant’s sentence for conspiracy to commit simple burglary in violation of La. Rev. Stat. Ann. §§ 14:26 and 14:62.2, simple burglary in violation of La. Rev. Stat. Ann. § 14:62.2, and theft of property in violation of La. Rev. Stat. Ann. § 14:67. State v. Laird, 829 So. 2d 1098, 2002 La. App. LEXIS 3278 (Oct. 30, 2002).

Defendant, who was convicted of conspiracy to commit first-degree robbery, was properly sentenced under La. Rev. Stat. Ann. § 14:26(C) in the same manner as the offense of first-degree robbery, with the entire sentence be served without benefit of probation, parole, or suspension of sentence. State v. Moore, 696 So. 2d 657, 1997 La. App. LEXIS 1729 (June 20, 1997).

Language of La. Rev. Stat. Ann. § 14:26(C) concerning the manner in determining maximum conspiracy sentences had been interpreted to mean that the minimum sentence for conspiracy was one-half the minimum fine and one-half the minimum term of imprisonment for the offense contemplated by the conspirators; therefore, the minimum sentence and fine for conspiracy to distribute cocaine was one half of the minimum for distribution of cocaine found in La. Rev. Stat. Ann. § 40:967(B). State v. Garth, 622 So. 2d 1189, 1993 La. App. LEXIS 2721 (Aug. 18, 1993).

• Appeals

•• Standards of Review

••• Substantial Evidence

•••• General Overview. — Under La. Code Crim. Proc. art. 821, review of questions of fact is limited to the sufficiency of the evidence and, under La. Const. art. V, §§ 5(C) and 10(B), does not extend to credibility determinations made by the trier of fact; the court found that the evidence of defendant’s knowledge and involvement in facilitating a sale of cocaine for an undercover officer was sufficient for the jury to have reasonably concluded that, under the standards of La. Rev. Stat. Ann. §§ 40:961(14), 40:964, and 40:967, he was guilty of distribution and possession of a controlled substance and of conspiracy under La. Rev. Stat. Ann. §§ 14:24 and 14:26. State v. Williams, 768 So. 2d 728, 2000 La. App. LEXIS 2200 (Sept. 27, 2000), writ of certiorari denied by La. 2000-3099, 798 So. 2d 963, 2001 La. LEXIS 2903 (La. Oct. 5, 2001).

EVIDENCE. — Trial court erred in granting defendant’s post-verdict motion for acquittal of conspiracy to distribute cocaine because although the undercover police officer did not hear any conversation between defendant and his co-conspirator, the jury could have concluded that defendant and the co-conspirator knew precisely what was expected of each by the other throughout the drug transaction, which satisfied the requirements of La. Rev. Stat. Ann. § 14:26. State v. Daniels, 607 So. 2d 620, 1992 La. App. LEXIS 2683 (Sept. 23, 1992).

• Hearsay

•• Exemptions

••• Statements by Coconspirators

•••• General Overview. — Under La. Rev. Stat. Ann. § 15:455 and La. Code Evid. Ann. art. 801(D)(3)(b) certain statements made by joint defendants charged with conspiracy to murder and second-degree murder were inadmissible hearsay because the State failed to present a prima facie case of conspiracy. State v. Myers, 545 So. 2d 981, 1989 La. LEXIS 1483 (June 19, 1989).

Where, before any fires had occurred, a defendant on trial for conspiracy to commit arson with intent to defraud made various statements about the setting of fires in his home and in his brother’s home, including telling a fireman that his brother was looking for someone to set fire to the brother’s home, and then, after such a fire, telling the fireman that he, the defendant, had started it, there was no error in the admission of such evidence before any conspiracy was established. State v. Allen, 526 So. 2d 1198, 1988 La. App. LEXIS 541 (Apr. 6, 1988), reversed by 539 So. 2d 1232, 1989 La. LEXIS 681 (La. 1989).

• Procedural Considerations

•• Weight & Sufficiency. — Evidence was insufficient to sustain defendant’s convictions for drug conspiracy, where there was no evidence offered of specific acts with the cocaine and marijuana as part of a joint venture or enterprise between defendant and his two passengers. State v. Mitchell, 869 So. 2d 276, 2004 La. App. LEXIS 415 (Mar. 3, 2004), writ denied by La. 2004-0797, 882 So. 2d 1168, 2004 La. LEXIS 2868 (La. Sept. 24, 2004), writ of certiorari denied by 543 U.S. 1068, 125 S. Ct. 905, 160 L. Ed. 2d 801, 2005 U.S. LEXIS 103, 73 U.S.L.W. 3398 (2005), remanded by La. App. 05-39913, 909 So. 2d 45, 2005 La. App. LEXIS 2011 (La.App. 2 Cir. Aug. 17, 2005).

Evidence was sufficient to support defendants’ convictions of conspiracy to commit armed robbery where the victim identified one of the defendants as the man who beat him and took his money clip, cash, credit card and other valuables, and the robbery was committed when the driver, acting either on a predetermined plan or at one of the defendant’s direction, stopped the vehicle at the victim’s driveway, which showed that the driver of the vehicle, one of the defendants, was acting in concert with the other defendant. State v. Hampton, 865 So. 2d 284, 2004 La. App. LEXIS 57 (Jan. 28, 2004), writ denied by La. 2004-0834, 896 So. 2d 57, 2005 La. LEXIS 621 (La. Mar. 11, 2005), writ denied by La. 2004-2380, 903 So. 2d 452, 2005 La. LEXIS 1903 (La. June 3, 2005).

In a criminal prosecution for conspiracy to commit armed robbery, evidence that defendant drove the get-away car during the attempted robberies, loaned his car to an accomplice during the robberies, and shared in the proceeds, was sufficient to support his conviction. State v. Barton, 857 So. 2d 1189, 2003 La. App. LEXIS 2648 (Sept. 30, 2003), writ denied by La. 2003-3012, 866 So. 2d 817, 2004 La. LEXIS 696 (La. Feb. 20, 2004).

Armed robbery and conspiracy convictions and sentences were upheld as, inter alia, identification evidence was sufficient since it noted the perpetrator’s voice and hair style, and there was no error if the jury was cautioned about the charging information. State v. Zeno, 742 So. 2d 699, 1999 La. App. LEXIS 2392 (Aug. 31, 1999), writ denied by La. 2000-0105, 765 So. 2d 1065, 2000 La. LEXIS 2103 (La. June 30, 2000).

Evidence was insufficient to support defendants’ convictions for simple burglary under La. Rev. Stat. Ann. § 14:62 because no witnesses testified that they had seen either defendant within the locked dealership compound and none of the stolen items were found in either defendant’s possession, despite the fact that defendants were apprehended just outside of the dealership. State v. Nelson, 487 So. 2d 695, 1986 La. App. LEXIS 6660 (Apr. 14, 1986).

FAMILY LAW

• Paternity & Surrogacy

•• General Overview. — Defendant was guilty of forgery, conspiracy to commit forgery, filing of false public documents, and conspiracy to file false public documents where the defendant had another man pose as the defendant for purposes of a court-ordered blood test to establish paternity; the defendant had the man sign his name to the documents with the intent to defraud the state and his children, furthermore, the documents were part of the record filed with the court. State v. Daigle, 681 So. 2d 66, 1996 La. App. LEXIS 2234 (Sept. 27, 1996).

GOVERNMENTS

• Legislation

•• Statutes of Limitations

••• Time Limitations. — La. Code Crim. Proc. Ann. art. 573(3) provides that when the offense charged is public bribery, the time limitations in La. Code Crim. Proc. Ann. art. 572 shall not commence to run until the relationship or status involved has ceased to exist; the offense of conspiracy to commit public bribery is not listed in the statute, there is no authority for extending the exception to the crime of conspiracy to commit public bribery, or any evidence that the Louisiana Legislature meant the exception to apply to conspiracy to commit public bribery. State v. Odom, 861 So. 2d 202, 2003 La. App. LEXIS 1907 (June 27, 2003), writ denied by La. App. 2002-2701, 861 So. 2d 195, 2003 La. App. LEXIS 1919 (La.App. 1 Cir. June 27, 2003).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The crime of attempted felony theft is a misdemeanor offense because La. R.S. 14:27(D)(2) does not provide for punishment at “hard labor.” Subsequently, a convicted offender must be sentenced to the parish jail rather than committed to the state Department of Corrections. Opinion No. 89-241, La. Atty. Gen. Op. No. 1989-241; 1989 La. AG LEXIS 323.

R.S. 32:41 reserves to local authorities the power to regulate the flow of traffic within their corporate limits under their general police power. If, however, a municipal ordinance purports to regulate the flow of traffic on state-maintained highways within the municipality, the ordinance must not “differ from” or be “in addition to” the provisions of state law. Municipalities may enact ordinaces which “supplement” state law only with the written approval of the State Department of Transportation and Development. Opinion No. 94-568, La. Atty. Gen. Op. No. 1994-568; 1994 La. AG LEXIS 619.

TREATISES AND LAW REVIEWS

Louisiana Treatises. — 1-12 Louisiana Tort Law § 12.02 > Chapter 12 MULTIPLE TORTFEASORS AND SOLIDARY LIABILITY > § 12.02 Modern Intentional Tortfeasors and Solidarity.

Louisiana Law Reviews. — Note: Hiring of Attorney to Represent Third Parties — The Umbrella Defense. 43 La. L. Rev. 1041 (March, 1983).

Criminal Law and Procedure: 1991-92 in Review. 53 La. L. Rev. 771 (January, 1993).

Forum Juridicum: Article 2324: The Discombobulating State of Solidarity in Post Tort Reform Louisiana. 54 La. L. Rev. 551 (January, 1994).


§ 27. Attempt; penalties; attempt on peace officer; enhanced penalties.

A. Any person who, having a specific intent to commit a crime, does or omits an act for the purpose of and tending directly toward the accomplishing of his object is guilty of an attempt to commit the offense intended; and it shall be immaterial whether, under the circumstances, he would have actually accomplished his purpose.

B. (1) Mere preparation to commit a crime shall not be sufficient to constitute an attempt; but lying in wait with a dangerous weapon with the intent to commit a crime, or searching for the intended victim with a dangerous weapon with the intent to commit a crime, shall be sufficient to constitute an attempt to commit the offense intended.

(2) Further, the placing of any combustible or explosive substance in or near any structure, watercraft, movable, or forestland, with the specific intent eventually to set fire to or to damage by explosive substance such structure, watercraft, movable, or forestland, shall be sufficient to constitute an attempt to commit the crime of arson as defined in R.S. 14:51 through 53.

C. An attempt is a separate but lesser grade of the intended crime; and any person may be convicted of an attempt to commit a crime, although it appears on the trial that the crime intended or attempted was actually perpetrated by such person in pursuance of such attempt.

D. Whoever attempts to commit any crime shall be punished as follows:

(1) (a) If the offense so attempted is punishable by death or life imprisonment, he shall be imprisoned at hard labor for not less than ten nor more than fifty years without benefit of parole, probation, or suspension of sentence.

(b) If the offense so attempted is punishable by death or life imprisonment and is attempted against an individual who is a peace officer engaged in the performance of his lawful duty, he shall be imprisoned at hard labor for not less than twenty nor more than fifty years without benefit of parole, probation, or suspension of sentence.

(2) (a) If the offense so attempted is theft or receiving stolen things, and is not punishable as a felony, he shall be fined not more than two hundred dollars, imprisoned for not more than six months, or both.

(b) If the offense so attempted is receiving stolen things, and is punishable as a felony, he shall be fined not more than two hundred dollars, imprisoned for not more than one year, or both.

(c) (i) If the offense so attempted is theft of an amount not less than three hundred dollars nor more than five thousand dollars, he shall be fined not more than five hundred dollars, imprisoned for not more than one year, or both.

(ii) If the offense so attempted is theft of an amount over five thousand dollars, he shall be fined not more than two thousand dollars, imprisoned, with or without hard labor, for not more than five years, or both.

(3) In all other cases he shall be fined or imprisoned or both, in the same manner as for the offense attempted; such fine or imprisonment shall not exceed one-half of the largest fine, or one-half of the longest term of imprisonment prescribed for the offense so attempted, or both.

E. For the purposes of Subsection D of this Section, the term “peace officer” means any peace officer, as defined in R.S. 40:2402. (Amended by Acts 1970, No. 471, § 1; Acts 1975, No. 132, § 1; Acts 1989, No. 609, § 1; Acts 1995, No. 988, § 1; Acts 2003, No. 166, § 1, eff. Aug. 15, 2003; Acts 2003, No. 745, § 1, eff. Aug. 15, 2003; Acts 2010, No. 531, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 531 added the (D)(2)(a), (D)(2)(b) and (D)(2)(c)(i) designations; substituted “theft of an amount not less than three hundred dollars nor more than five thousand dollars” for “theft and is punishable as a felony” in (D)(2)(c)(i); added (D)(2)(c)(ii); and made related and stylistic changes.

CROSS REFERENCES

Louisiana Law. — Armed robbery; attempted armed robbery; use of firearm; additional penalty, see La. R.S. 14:64.3.

Possession of firearm or carrying concealed weapon by a person convicted of certain felonies, see La. R.S. 14:95.1.

Obstructing a fireman, see La. R.S. 14:327.

Work release program, see La. R.S. 15:711.

Inmate contact with persons outside of parish or multiparish prison; temporary release or furlough, see La. R.S. 15:811.

Inmate contact with persons outside institution; temporary release, see La. R.S. 15:833.

Temporary release of inmate for limited purposes, see La. R.S. 15:833.2.

Work release program, see La. R.S. 15:1111.

Loss of eligibility, see La. R.S. 42:807.

§ 28. Inciting a felony.

A. Inciting a felony is the endeavor by one or more persons to incite or procure another person to commit a felony.

B. Whoever commits the crime of inciting a felony shall be fined not more than one thousand dollars, or imprisoned, with or without hard labor, for not more than two years, or both.

C. If an offender over the age of seventeen years commits the crime of inciting a felony by endeavoring to incite or procure a person under the age of seventeen years to commit a felony, the offender shall be fined not more than one thousand dollars and imprisoned at hard labor for not more than five years. (Amended by Acts 1968, No. 647, § 1; Acts 1994, 3rd Ex. Sess., No. 131, § 1.)

§ 28.1. Solicitation for murder.

A. Solicitation for murder is the intentional solicitation by one person of another to commit or cause to be committed a first or second degree murder.

B. Whoever commits the crime of solicitation for murder shall be imprisoned at hard labor for not less than five years nor more than twenty years. (Acts 1985, No. 576, § 1, eff. July 13, 1985; Acts 2001, No. 851, § 1.)

2001 Amendments. — Acts 2001, No. 851, § 1, effective August 15, 2001, substituted “twenty years” for “ten years” in (B).

CROSS REFERENCES

Louisiana Law. — Homicide section; Orleans Parish Criminal District Court; assignment of judges; jurisdiction; transfer of cases; expedited handling of writs and appeals; applicability of section to other district courts, see La. R.S. 13:1344.

Definitions, see La. R.S. 15:1352.

Refusal to hire or contract; termination of employment; exemption; appeal procedure; waiver, see La. R.S. 40:1300.53.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Inchoate Crimes

••• Solicitation

•••• General Overview. — La. Rev. Stat. Ann. § 14:28.1 is not unconstitutionally vague because the State is required to prove incitement of either first or second degree murder in order to prove a defendant guilty. State v. Bennett, 617 So. 2d 550, 1993 La. App. LEXIS 1486 (Apr. 7, 1993).

La. Rev. Stat. Ann. § 14:28.1 is not duplicative of La. Rev. Stat. Ann. § 14:28 because La. Rev. Stat. Ann. § 14:28.1 deals with incitement of two of the worst types of felonies. State v. Bennett, 617 So. 2d 550, 1993 La. App. LEXIS 1486 (Apr. 7, 1993).

It is irrelevant whether a jury finds a defendant guilty of soliciting first degree murder or second degree murder because solicitation of either is proscribed under the same statute, La. Rev. Stat. Ann. § 14:28.1. State v. Bennett, 617 So. 2d 550, 1993 La. App. LEXIS 1486 (Apr. 7, 1993).

PART 2. OFFENSES AGAINST THE PERSON.

SUBPART A. HOMICIDE.

§ 29. Homicide.

Homicide is the killing of a human being by the act, procurement, or culpable omission of another. Criminal homicide is of five grades:

(1) First degree murder.

(2) Second degree murder.

(3) Manslaughter.

(4) Negligent homicide.

(5) Vehicular homicide. (Amended by Acts 1973, No. 110, § 1; Acts 1978, No. 393, § 1; Acts 1983, No. 635, § 1.)

CROSS REFERENCES

Louisiana Law. — Prohibition on destruction of evidence; certain cases, see La. R.S. 15:621.

Work release program, see La. R.S. 15:711.

Inmate contact with persons outside of parish or multiparish prison; temporary release or furlough, see La. R.S. 15:811.

Inmate contact with persons outside institution; temporary release, see La. R.S. 15:833.

Temporary release of inmate for limited purposes, see La. R.S. 15:833.2.

Work release program, see La. R.S. 15:1111.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Homicide

••• General Overview. — Defendant’s conviction of two counts of attempted first-degree murder arising from a single episode with two shooting victims was not improper because the plain language of the homicide statute showed that the legislature intended to protect each victim of a homicidal assault with the degree of defendant’s culpability for each offense to be determined by the intent that accompanied the prohibited acts; as such, there could be as many counts as there were victims. State v. Murray, 799 So. 2d 453, 2001 La. LEXIS 2536 (Sept. 18, 2001), modified by, remanded by La. 2000-1258, 2001 La. LEXIS 2975 (La. Oct. 26, 2001).

• Accusatory Instruments

•• Indictments

••• General Overview. — Where defendant was convicted of manslaughter of a woman and manslaughter of a fetus, his conviction was improper; the indictment of murder of a fetus did not charge a crime under Louisiana law. State v. Brown, 378 So. 2d 916, 1979 La. LEXIS 7737 (Dec. 13, 1979).

• Sentencing

•• Capital Punishment

••• Cruel & Unusual Punishment. — Appropriate sentence to be imposed upon a valid conviction for first degree murder is the most severe constitutional penalty established by the Louisiana Legislature for criminal homicide at the time that the offense was committed; thus, where defendant’s death sentence for committing first degree murder in violation of La. Rev. Stat. Ann. § 14:30 was found to be cruel and unusual in violation of the Eighth Amendment and the Fourteenth Amendment to the United States Constitution, the death sentence was annulled and defendant was sentenced to imprisonment at hard labor for life without eligibility for parole, probation, or suspension of sentence for a period of 20 years since that was the most severe penalty available for homicide on July 4, 1973, the date of defendant’s offense. State v. Washington, 348 So. 2d 1251, 1976 La. LEXIS 4963 (Nov. 30, 1976).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Proposed Legislation for Safely Regulating the Increasing Number of Living Organ and Tissue Donations by Minors. 61 La. L. Rev. 433 (Winter, 2001).

Developments in the Law 1981-1982: A Symposium: Criminal Law. 43 La. L. Rev. 361 (November, 1982).

Article: Arming the Pregnancy Police: More Outlandish Concoctions? 53 La. L. Rev. 427 (November, 1992).

Article: The Mental Element of Louisiana Crimes: It Doesn’t Matter What You Think. 70 Tul. L. Rev. 855 (March, 1996).

Casenote: Wartelle v. Women’s and Children’s Hospital: When Is a “Person” Not a Person? Solving the Riddle of the Stillborn’s Survival Action. 44 Loy. L. Rev. 631 (Fall, 1998).

§ 30. First degree murder.

A. First degree murder is the killing of a human being:

(1) When the offender has specific intent to kill or to inflict great bodily harm and is engaged in the perpetration or attempted perpetration of aggravated kidnapping, second degree kidnapping, aggravated escape, aggravated arson, aggravated rape, forcible rape, aggravated burglary, armed robbery, assault by drive-by shooting, first degree robbery, second degree robbery, simple robbery, terrorism, cruelty to juveniles, or second degree cruelty to juveniles.

(2) When the offender has a specific intent to kill or to inflict great bodily harm upon a fireman, peace officer, or civilian employee of the Louisiana State Police Crime Laboratory or any other forensic laboratory engaged in the performance of his lawful duties, or when the specific intent to kill or to inflict great bodily harm is directly related to the victim’s status as a fireman, peace officer, or civilian employee.

(3) When the offender has a specific intent to kill or to inflict great bodily harm upon more than one person.

(4) When the offender has specific intent to kill or inflict great bodily harm and has offered, has been offered, has given, or has received anything of value for the killing.

(5) When the offender has the specific intent to kill or to inflict great bodily harm upon a victim who is under the age of twelve or sixty-five years of age or older.

(6) When the offender has the specific intent to kill or to inflict great bodily harm while engaged in the distribution, exchange, sale, or purchase, or any attempt thereof, of a controlled dangerous substance listed in Schedules I, II, III, IV, or V of the Uniform Controlled Dangerous Substances Law.

(7) When the offender has specific intent to kill or to inflict great bodily harm and is engaged in the activities prohibited by R.S. 14:107.1(C)(1).

(8) When the offender has specific intent to kill or to inflict great bodily harm and there has been issued by a judge or magistrate any lawful order prohibiting contact between the offender and the victim in response to threats of physical violence or harm which was served on the offender and is in effect at the time of the homicide.

(9) When the offender has specific intent to kill or to inflict great bodily harm upon a victim who was a witness to a crime or was a member of the immediate family of a witness to a crime committed on a prior occasion and:

(a) The killing was committed for the purpose of preventing or influencing the victim’s testimony in any criminal action or proceeding whether or not such action or proceeding had been commenced; or

(b) The killing was committed for the purpose of exacting retribution for the victim’s prior testimony.

(10) When the offender has a specific intent to kill or to inflict great bodily harm upon a taxicab driver who is in the course and scope of his employment. For purposes of this Paragraph, “taxicab” means a motor vehicle for hire, carrying six passengers or less, including the driver thereof, that is subject to call from a garage, office, taxi stand, or otherwise.

(11) When the offender has a specific intent to kill or inflict great bodily harm and the offender has previously acted with a specific intent to kill or inflict great bodily harm that resulted in the killing of one or more persons.

B. (1) For the purposes of Paragraph (A)(2) of this Section, the term “peace officer” means any peace officer, as defined in R.S. 40:2402, and includes any constable, marshal, deputy marshal, sheriff, deputy sheriff, local or state policeman, commissioned wildlife enforcement agent, federal law enforcement officer, jail or prison guard, parole officer, probation officer, judge, attorney general, assistant attorney general, attorney general’s investigator, district attorney, assistant district attorney, or district attorney’s investigator.

(2) For the purposes of Paragraph (A)(9) of this Section, the term “member of the immediate family” means a husband, wife, father, mother, daughter, son, brother, sister, stepparent, grandparent, stepchild, or grandchild.

(3) For the purposes of Paragraph (A)(9) of this Section, the term “witness” means any person who has testified or is expected to testify for the prosecution, or who, by reason of having relevant information, is subject to call or likely to be called as a witness for the prosecution, whether or not any action or proceeding has yet commenced.

C. Penalty provisions.

(1) If the district attorney seeks a capital verdict, the offender shall be punished by death or life imprisonment at hard labor without benefit of parole, probation, or suspension of sentence, in accordance with the determination of the jury. The provisions of C.Cr.P. Art 782 relative to cases in which punishment may be capital shall apply.

(2) If the district attorney does not seek a capital verdict, the offender shall be punished by life imprisonment at hard labor without benefit of parole, probation or suspension of sentence. The provisions of C.Cr.P. Art 782 relative to cases in which punishment is necessarily confinement at hard labor shall apply. (Amended by Acts 1973, No. 109, § 1; Acts 1975, No. 327, § 1; Acts 1976, No. 657, § 1; Acts 1979, No. 74, § 1, eff. June 29, 1979; Acts 1985, No. 515, § 1; Acts 1987, No. 654, § 1; Acts 1987, No. 862, § 1; Acts 1988, No. 779, § 2, eff. July 18, 1988; Acts 1989, No. 373, § 1; Acts 1989, No. 637, § 2; Acts 1990, No. 526, § 1; Acts 1992, No. 296, § 1; Acts 1993, No. 244, § 1; Acts 1993, No. 496, § 1; Acts 1999, No. 579, § 1, eff. Aug. 15, 1999; Acts 1999, No. 1359, § 1, eff. Aug. 15, 1999; Acts 2001, No. 1056, § 1, eff. Aug 15, 2001; Acts 2002, 1st Ex. Sess., No. 128, § 2, eff. June 16, 2002; Acts 2003, No. 1223, § 1, eff. Aug. 15, 2003; Acts 2004, No. 145, § 1, eff. Aug. 15, 2004; Acts 2004, No. 649, § 1, eff. Aug. 15, 2004; Acts 2006, No. 53, § 1, eff. Aug. 15, 2006; Acts 2007, No. 125, § 1, eff. Aug. 15, 2007; Acts 2009, No. 79, § 1, eff. June 18, 2009; Acts 2012, No. 679, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 679 added (A)(10); and redesignated former (A)(10) as (A)(11).

2009 Amendments. — The 2009 amendment by No. 79 added (A)(10).

2007 Amendments. — Acts 2007, No. 125, § 1, effective August 15, 2007, rewrote (C).

2006 Amendments. — Acts 2006, No. 53, § 1, effective August 15, 2006, substituted “assault by drive-by shooting ... or second degree cruelty to juveniles” for “drive-by shooting, first degree robbery, simple robbery, or terrorism” in (A)(1).

2004 Amendments. — Acts 2004, No. 145, § 1, effective August 15, 2004, added (A)(9); and added (B)(2) and (3).

Acts 2004, No. 649, § 1, effective August 15, 2004, inserted “or to inflict great bodily harm” in (A)(7).

2003 Amendments. — Acts 2003, No. 1223, § 1, effective August 15, 2003, added (A)(8).

2002 Amendments. — Acts 2002, 1st Ex. Sess., No. 128, § 2, effective June 16, 2002, in (A)(1), deleted “or” preceding “simple robbery,” and added “or terrorism” to the end of the sentence.

2001 Amendments. — Acts 2001, No. 1056, § 1, effective August 15, 2001, added “or when the specific intent to kill or to inflict great bodily harm is directly related to the victim’s status as a fireman, peace officer, or civilian employee” to the end of (A)(2).

1999 Amendments. — Acts 1999, No. 579, § 1, effective August 15, 1999, in (A)(2), substituted a comma following “fireman” for “or,” and inserted “or civilian ... forensic laboratory.”

Acts 1999, No. 1359, § 1, effective August 15, 1999, in (A)(5), inserted “who is.”

CROSS REFERENCES

Louisiana Law. — Homicide section; Orleans Parish Criminal District Court; assignment of judges; jurisdiction; transfer of cases; expedited handling of writs and appeals; applicability of section to other district courts, see La. R.S. 13:1344.

Method of citation, see La. R.S. 14:1.

Assault by drive-by shooting, see La. R.S. 14:37.1.

Perpetration or attempted perpetration of certain crimes of violence against a victim sixty-five years of age or older, see La. R.S. 14:50.2.

Illegal carrying of weapons, see La. R.S. 14:95.

Obstruction of justice, see La. R.S. 14:130.1.

Board of Parole; membership; qualifications; vacancies; compensation; domicile; venue; meetings; quorum; panels; powers and duties; transfer of property to board; representation of applicants before the board; prohibitions, see La. R.S. 15:574.2.

Medical parole program; eligibility; revocation, see La. R.S. 15:574.20.

Provision of information to protect children, see La. R.S. 15:587.1.

Inmate contact with persons outside of parish or multiparish prison; temporary release or furlough, see La. R.S. 15:811.

Inmate contact with persons outside institution; temporary release, see La. R.S. 15:833.

Temporary release of inmate for limited purposes, see La. R.S. 15:833.2.

Definitions, see La. R.S. 15:1352.

Definitions, see La. R.S. 15:1404.

Refusal to hire or contract; termination of employment; exemption; appeal procedure; waiver, see La. R.S. 40:1300.53.

Presence at adjudication hearing; exclusion of witnesses, see La. Ch.C. Art. 879.

Disposition after adjudication of certain felony-grade delinquent acts, see La. Ch.C. Art. 897.1.

Disposition guidelines; generally, see La. Ch.C. Art. 901.

Municipal Law. — Weapons prohibited in public buildings. Shreveport Code of Ordinance § 50-135.2.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Double Jeopardy. — Defendant’s punishment for both attempted first-degree felony murder, a violation of La. Rev. Stat. Ann. § 14:30(A)(1), and the felony (armed robbery) subjected him to constitutionally prohibited double jeopardy and the conviction for the less severely punished offense had to be vacated; attempted first-degree murder required proof of both elements, specific intent to kill while engaged in the perpetration of the felony of armed robbery. State v. Lee, 554 So. 2d 180, 1989 La. App. LEXIS 2465 (Dec. 6, 1989).

•••• Scope of Protection. — Death penalty as a sentence for for first-degree murder pursuant to La. Rev. Stat. Ann. § 14:30 (amended 1973) was not unconstitutional because the Due Process Clause of the United States Constitution did not proscribe capital punishment that was imposed with due process of law; hence, on appeal the court reversed the ruling quashing defendant’s indictment for first-degree murder and further maintained the indictment. State v. Hill, 297 So. 2d 660, 1974 La. LEXIS 4552 (July 1, 1974), writ of certiorari denied by 419 U.S. 1090, 95 S. Ct. 682, 42 L. Ed. 2d 683, 1974 U.S. LEXIS 3819 (1974).

••• Criminal Process

•••• Speedy Trial. — Defendant’s right to a speedy trial was not violated by a delay of fifteen months and six days and the trial court therefore erred in granting his motion to quash indictments charging him with two counts of first-degree murder; all continuances were granted for legitimate and recognized reasons, defendant did not actively pursue his right to a speedy trial, and he was not prejudiced by the delay. State v. Alfred, 337 So. 2d 1049, 1976 La. LEXIS 4532 (Sept. 24, 1976).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — Because simple battery required general intent, whereas, attempted murder required specific intent, simple battery and attempted murder were not identical and the prosecution of defendant for attempted murder did not constitute former jeopardy. State v. Comeaux, 249 LA. 914, 192 So. 2d 122, 1966 La. LEXIS 2165 (Nov. 7, 1966).

••• Kidnapping

•••• General Overview. — Defendant’s statement that he beat a victim and locked him in the trunk of a car after accusing the victim of stealing cocaine was sufficient to support convictions of second-degree murder and aggravated kidnapping when the victim was found dead the next day. State v. Mitchell, 753 So. 2d 985, 2000 La. App. LEXIS 308 (Mar. 1, 2000), writ denied by La. 2000-1019, 788 So. 2d 440, 2001 La. LEXIS 1069 (La. Mar. 30, 2001), writ denied by La. 2002-1745, 845 So. 2d 1071, 2003 La. LEXIS 1753 (La. May 30, 2003), writ denied by La. 2004-3103, 916 So. 2d 134, 2005 La. LEXIS 2751 (La. Nov. 28, 2005).

••• Robbery

•••• General Overview. — Because the homicide and subsequent taking of the victim’s property formed an integral part of the same transaction, the killing of the victim occurred during an armed robbery and constituted first-degree murder; thus, a reasonable jury could have determined that the State’s evidence supported all of the elements to prove that defendant committed first-degree murder during the perpetration of an attempted armed robbery or armed robbery. State v. Williams, 831 So. 2d 835, 2002 La. LEXIS 3066 (Nov. 1, 2002), superseded by statute in State v. Turner, La. 2005-2425, 936 So. 2d 89, 2006 La. LEXIS 2133 (La. July 10, 2006).

Evidence is sufficient to sustain a conviction for first-degree murder and robbery where the defendant’s own testimony demonstrates that the defendant was not merely present at the scene of the crime, but rather that the defendant knowingly participated in the execution of the robbery and murder of the victim. State v. Webb, 750 So. 2d 479, 2000 La. App. LEXIS 63 (Jan. 26, 2000), writ denied by La. 2000-0593, 775 So. 2d 1078, 2000 La. LEXIS 3422 (La. Dec. 8, 2000).

Where defendant was convicted of first-degree murder during the course of an armed robbery, it was immaterial whether he used force before taking the victim’s VCR and CD player, or if he used the force due to being discovered by the victim; the force or intimidation can be applied at any time in the course of the crime, and defendant used homicidal force to accomplish the taking of the electronic items from the victim’s home. State v. Jordan, 728 So. 2d 954, 1999 La. App. LEXIS 348 (Feb. 24, 1999), writ denied by La. 99-0893, 750 So. 2d 177, 1999 La. LEXIS 2585 (La. Oct. 8, 1999).

•• Homicide

••• General Overview. — Defendant’s death sentence was annulled; the appropriate sentence for a valid conviction for first-degree murder was imprisonment at hard labor for life without eligibility for parole, probation or suspension of sentence for a period of 20 years. State v. Calloway, 343 So. 2d 694, 1976 La. LEXIS 5029 (Dec. 13, 1976).

••• Involuntary Manslaughter

•••• General Overview. — Defendant was properly convicted of second-degree murder, a violation of La. Rev. Stat. Ann. § 14:30.1(A)(1), rather than manslaughter, a violation of La. Rev. Stat. Ann. § 14:31(A)(1), given that the specific intent to kill under La. Rev. Stat. Ann. § 14:10(1), in that he acted with deliberation and reflection and not in the heat of passion, could be inferred from the fact that he shot the victim at a fairly close range. State v. Cummings, 771 So. 2d 874, 2000 La. App. LEXIS 2916 (Nov. 3, 2000).

Evidence that defendant was identified by two witnesses as the person who shot three victims, one of whom was shot in three times in the head and died, and that the motive may have been robbery was sufficient to sustain a conviction for first-degree murder under La. Rev. Stat. Ann. § 14:30 and to sustain a compromise verdict of manslaughter. State v. Harris, 742 So. 2d 997, 1999 La. App. LEXIS 2424 (Sept. 1, 1999), writ denied by La. 1999-2835, 758 So. 2d 146, 2000 La. LEXIS 915 (La. Mar. 24, 2000).

In a conviction for second-degree murder, the trial court did not err in its charge defining manslaughter under La. Rev. Stat. Ann. §§ 14:30, 14:30.1, and 14:31(2) where defendant alleged he did not have the specific intent to commit the crime as he was legally insane at the time of the offense. State v. Campbell, 673 So. 2d 1061, 1996 La. App. LEXIS 530 (Mar. 13, 1996), writ of certiorari denied by La. 96-1785, 685 So. 2d 140, 1997 La. LEXIS 135 (La. Jan. 10, 1997), reversed by, remanded by 523 U.S. 392, 118 S. Ct. 1419, 140 L. Ed. 2d 551, 1998 U.S. LEXIS 2787, 66 U.S.L.W. 4258, 11 Fla. L. Weekly Fed. S 466, 98 Cal. Daily Op. Service 2945, 1998 Colo. J. C.A.R. 1950, 98 D.A.R. 4026, 172 A.L.R. Fed. 597 (1998).

••• Murder

•••• General Overview. — Evidence was sufficient to sustain defendant’s murder conviction where he was participating in a drug deal with the victim, there was evidence that defendant shot one victim in the head at very close range and that the same gun that was used to shoot that victim was used to shoot the other victim numerous times; clearly, shooting the victim in the torso and in the head evidenced a specific intent on the part of defendant at least to commit great bodily harm. State v. Newman, 879 So. 2d 870, 2004 La. App. LEXIS 1858 (July 7, 2004), writ denied by La. 2004-2050, 891 So. 2d 668, 2005 La. LEXIS 58 (La. Jan. 7, 2005).

In a second-degree murder case, the severity of the victim’s neck wounds, the fact that defendant sustained no injuries in the fray, his initial denial of any knowledge of the victim’s death, his attempt to cover up his actions, and the lack of evidence that defendant attempted to retreat from the altercation was sufficient to find that the homicide was not committed in self-defense. State v. Woodhead, 866 So. 2d 995, 2004 La. App. LEXIS 68 (Jan. 27, 2004), writ denied by La. 2004-0598, 877 So. 2d 144, 2004 La. LEXIS 2313 (La. July 2, 2004).

Sufficient evidence existed to convict defendant of first-degree murder as defendant was the only with the two year old child before she died and her injuries were consistent with being beaten to death. State v. Douglas, 862 So. 2d 390, 2003 La. App. LEXIS 3333 (Dec. 10, 2003), writ denied by La. 2004-0153, 872 So. 2d 1080, 2004 La. LEXIS 1626 (La. May 7, 2004).

Evidence was sufficient to sustain a second-degree murder conviction, rather than manslaughter, where even if defendant’s motivation was some misguided belief that his child was at risk, an average person certainly would have had time over a three-day period to consider more rational ways to deal with a child welfare issue than killing the child’s other parent; the state rebutted any suggestion that the victim had mistreated or abandoned her child and established that defendant planned for at least three days to kill his wife. State v. Cheavious, 862 So. 2d 135, 2003 La. App. LEXIS 3305 (Nov. 19, 2003).

Trial court did not err in finding that the prejudicial effect of detailed evidence regarding defendant’s seven state crime spree did not substantially outweigh the probative value of the evidence where it was necessary in order to give the jury a complete picture of the events that gave rise to the murder for which defendant was being tried and to give context to the jury for it to evaluate defendant’s assertions. State v. Taylor, 855 So. 2d 958, 2003 La. App. LEXIS 2545 (Sept. 26, 2003), writ of certiorari denied by La. 2003-3141, 869 So. 2d 848, 2004 La. LEXIS 914 (La. Mar. 19, 2004).

Based on the evidence before the appellate court, it held that the trial court had not manifestly erroneously suppressed young defendant’s confession about his involvement in a murder; the defendant had actually been arrested for carjacking and expert testimony pursuant to a competency hearing overwhelmingly indicated that defendant was not able to have understood and intelligently waive his rights as given to him at the time he made his statement. State v. Raiford, 846 So. 2d 913, 2003 La. App. LEXIS 1253 (Apr. 23, 2003), writ denied by La. 2003-1468, 847 So. 2d 1217, 2003 La. LEXIS 1968 (La. June 18, 2003).

Evidence was sufficient to sustain defendants’ murder convictions where one defendant shot the victim once with a handgun, then the other defendant ran up the stairs with a shotgun and shot the victim. State v. Price, 842 So. 2d 491, 2003 La. App. LEXIS 1063 (Apr. 2, 2003), writ denied sub nomine State v. Honore, La. 2003-1322, 860 So. 2d 542, 2003 La. LEXIS 3478 (La. Nov. 21, 2003), writ denied by La. 2003-1517, 860 So. 2d 1151, 2003 La. LEXIS 3628 (La. Dec. 12, 2003).

Where a prosecutor failed to turn over exculpatory statements regarding an inmate’s intoxication when a shooting occurred, the inmate’s application for post-conviction relief should have been granted; the statements supported a defense theory in a murder trial. State v. Lindsey, 844 So. 2d 961, 2003 La. App. LEXIS 1070 (Apr. 2, 2003).

Trial court did not abuse its discretion where it denied defendants’ motion for a continuance after the voire dire had started; defendants hired private counsel the night before the trial and the court considered the outstanding careers and competence of appointed counsel as well as retained counsel’s ability to try the case in the context of the constitutional requirement to safeguard defendants’ rights and concluded that neither defendants’ nor the state’s interests would have been served by delaying the trial. State v. Marshall, 843 So. 2d 469, 2003 La. App. LEXIS 726 (Mar. 19, 2003), writ of certiorari denied by La. 2003-1087, 855 So. 2d 760, 2003 La. LEXIS 3038 (La. Oct. 17, 2003), writ of certiorari denied by La. 2003-1101, 855 So. 2d 760, 2003 La. LEXIS 3039 (La. Oct. 17, 2003), writ denied by La. 2003-1280, 872 So. 2d 506, 2004 La. LEXIS 1703 (La. May 14, 2004).

Trial court had not abused its sentencing discretion where it sentenced two defendants convicted, inter alia, of attempted first-degree murder of police officers and attempted manslaughter; the court considered the crimes and defendants’ lengthy violent criminal histories. State v. Marshall, 843 So. 2d 469, 2003 La. App. LEXIS 726 (Mar. 19, 2003), writ of certiorari denied by La. 2003-1087, 855 So. 2d 760, 2003 La. LEXIS 3038 (La. Oct. 17, 2003), writ of certiorari denied by La. 2003-1101, 855 So. 2d 760, 2003 La. LEXIS 3039 (La. Oct. 17, 2003), writ denied by La. 2003-1280, 872 So. 2d 506, 2004 La. LEXIS 1703 (La. May 14, 2004).

Evidence was sufficient to sustain defendant’s murder conviction where the witnesses’ testimony, although seemingly inconsistent, established that they both recognized defendant as the one who shot the victim. State v. Crawford, 848 So. 2d 615, 2003 La. App. LEXIS 377 (Feb. 12, 2003), writ denied by La. 2003-1085, 869 So. 2d 815, 2004 La. LEXIS 793 (La. Mar. 12, 2004).

Trial court’s evaluation of the newly discovered evidence becomes more complicated in a death penalty case in which the jury determines not only guilt, but also the penalty, which must be imposed by a unanimous verdict. State v. Watts, 835 So. 2d 441, 2003 La. LEXIS 15 (Jan. 14, 2003).

State’s burden is to prove that defendant acted in concert with his co-perpetrator, that defendant had the specific intent to kill, and that one of the aggravating elements enumerated in La. Rev. Stat. Ann. § 14:30 was present. State v. Watts, 835 So. 2d 441, 2003 La. LEXIS 15 (Jan. 14, 2003).

Because the homicide and subsequent taking of the victim’s property formed an integral part of the same transaction, the killing of the victim occurred during an armed robbery and constituted first-degree murder; thus, a reasonable jury could have determined that the State’s evidence supported all of the elements to prove that defendant committed first-degree murder during the perpetration of an attempted armed robbery or armed robbery. State v. Williams, 831 So. 2d 835, 2002 La. LEXIS 3066 (Nov. 1, 2002), superseded by statute in State v. Turner, La. 2005-2425, 936 So. 2d 89, 2006 La. LEXIS 2133 (La. July 10, 2006).

There was sufficient evidence to show defendant possessed the specific intent to kill or inflict great bodily harm where, inter alia, at least 15 minutes passed between the time of the argument and the killing, and even if the prior argument had been sufficient to have provoked a reasonable person, the jury reasonably found defendant’s blood had ample time to cool before he returned and killed the victim. State v. Williams, 828 So. 2d 180, 2002 La. App. LEXIS 2754 (Sept. 18, 2002).

Defendant’s claim, that he was trying to escape when he swerved his car several times and drove at high speed through a parking lot while dragging a police officer, whose arm was caught in steering wheel, was not sufficiently reasonable that rational juror could not have found him guilty beyond a reasonable doubt. State v. Percy, 822 So. 2d 823, 2002 La. App. LEXIS 2169 (June 26, 2002), writ denied by La. 2003-2197, 877 So. 2d 138, 2004 La. LEXIS 2282 (La. July 2, 2004).

Evidence was sufficient to convict defendant of first-degree murder, since defendant’s cohort from the outset threatened to shoot the victims, defendant admitted he was surprised that his cohort had not killed a robbery victim in a prior crime, defendant aided his cohort in keeping the victims at bay and stealing their property, defendant remained with his cohort after the killings, and defendant shared in the stolen property. State v. Bridgewater, 823 So. 2d 877, 2002 La. LEXIS 2157 (June 21, 2002), writ of certiorari denied by 537 U.S. 1227, 123 S. Ct. 1266, 154 L. Ed. 2d 1089, 2003 U.S. LEXIS 1533, 71 U.S.L.W. 3551 (2003).

First-degree murder is a violation of La. Rev. Stat. Ann. § 14:30. State v. M.M., 802 So. 2d 43, 2001 La. App. LEXIS 1932 (Aug. 29, 2001), writ denied by La. 2001-3370, 826 So. 2d 1121, 2002 La. LEXIS 2934 (La. Oct. 4, 2002).

Conviction and sentence affirmed where there was sufficient evidence to convict defendant of first-degree murder under La. Rev. Stat. Ann. § 14:30(A)(1). State v. Neal, 796 So. 2d 649, 2001 La. LEXIS 2013 (June 29, 2001).

The gravamen of the crime of attempted murder, whether first or second-degree, is the specific intent to kill and the commission of an overt act tending toward that goal; thus, where defendant shot the victim in the head, specific intent to kill could be inferred. State v. Lewis, 793 So. 2d 302, 2001 La. App. LEXIS 1625 (June 22, 2001).

Where defendant participated in a scheme to lure the victim away and to hit him in the head or knock him out and to rob him of his money, but instead of being hit in the head, the victim was shot and killed at the location and robbed of his money, the trial court did not give an incorrect definition of manslaughter under La. R.S. 14:31(A)(2) simply because it did not identify or define “any felony not enumerated in Article 30 or 30.1,” “any intentional misdemeanor directly affecting the person,” simple battery, or second-degree battery. State v. Hall, 794 So. 2d 920, 2001 La. App. LEXIS 1477 (June 20, 2001), writ denied by La. 2001-2612, 823 So. 2d 938, 2002 La. LEXIS 2501 (La. Aug. 30, 2002).

Where evidence was sufficient to establish that the defendant and the victim were not involved in a fight prior to the victim being killed, and that the victim appeared to have been relaxed in his recliner when he was shot, the jury properly concluded that defendant had the specific intent to kill as required under La. Rev. Stat. § 14:30. State v. Oxley, 802 So. 2d 35, 2001 La. App. LEXIS 1130 (May 16, 2001), writ denied by La. 2001-1784, 815 So. 2d 96, 2002 La. LEXIS 1456 (La. May 3, 2002).

Killing during the commission or attempted commission of a second-degree kidnapping constituted first-degree murder, pursuant to La. Rev. Stat. Ann. § 14:30A(1). State v. Broaden, 780 So. 2d 349, 2001 La. LEXIS 706 (Feb. 21, 2001), writ of certiorari denied by 534 U.S. 884, 122 S. Ct. 192, 151 L. Ed. 2d 135, 2001 U.S. LEXIS 6491, 70 U.S.L.W. 3239 (2001).

As defendant made his victim accompany him in order to murder him, he was guilty of murder during the commission of a second-degree kidnapping; thus, his first-degree murder conviction and death sentence were upheld. State v. Broaden, 780 So. 2d 349, 2001 La. LEXIS 706 (Feb. 21, 2001), writ of certiorari denied by 534 U.S. 884, 122 S. Ct. 192, 151 L. Ed. 2d 135, 2001 U.S. LEXIS 6491, 70 U.S.L.W. 3239 (2001).

Defendant was properly convicted of second-degree murder, a violation of La. Rev. Stat. Ann. § 14:30.1(A)(1), rather than manslaughter, a violation of La. Rev. Stat. Ann. § 14:31(A)(1), given that the specific intent to kill under La. Rev. Stat. Ann. § 14:10(1), in that he acted with deliberation and reflection and not in the heat of passion, could be inferred from the fact that he shot the victim at a fairly close range. State v. Cummings, 771 So. 2d 874, 2000 La. App. LEXIS 2916 (Nov. 3, 2000).

Contrary to defendant’s position implying that if he did not pull the trigger, then he could not be sentenced to death, the state was not required to show that defendant actually pulled the trigger; instead, to successfully carry its burden, the State must prove that defendant acted in concert with his co-perpetrators, that defendant had the specific intent to kill, and that one of the aggravating elements enumerated in La. Rev. Stat. Ann. § 14:30 was present. State v. Anthony, 776 So. 2d 376, 2000 La. LEXIS 978 (Apr. 11, 2000), writ of certiorari denied by 531 U.S. 934, 121 S. Ct. 320, 148 L. Ed. 2d 258, 2000 U.S. LEXIS 6755, 69 U.S.L.W. 3258 (2000).

Defendant’s statement that he beat a victim and locked him in the trunk of a car after accusing the victim of stealing cocaine was sufficient to support convictions of second-degree murder and aggravated kidnapping when the victim was found dead the next day. State v. Mitchell, 753 So. 2d 985, 2000 La. App. LEXIS 308 (Mar. 1, 2000), writ denied by La. 2000-1019, 788 So. 2d 440, 2001 La. LEXIS 1069 (La. Mar. 30, 2001), writ denied by La. 2002-1745, 845 So. 2d 1071, 2003 La. LEXIS 1753 (La. May 30, 2003), writ denied by La. 2004-3103, 916 So. 2d 134, 2005 La. LEXIS 2751 (La. Nov. 28, 2005).

Evidence is sufficient to sustain a conviction for first-degree murder and robbery where the defendant’s own testimony demonstrates that the defendant was not merely present at the scene of the crime, but rather that the defendant knowingly participated in the execution of the robbery and murder of the victim. State v. Webb, 750 So. 2d 479, 2000 La. App. LEXIS 63 (Jan. 26, 2000), writ denied by La. 2000-0593, 775 So. 2d 1078, 2000 La. LEXIS 3422 (La. Dec. 8, 2000).

Evidence of defendant’s specific intent to kill or inflict severe bodily harm, sufficient to support a conviction under La. Rev. Stat. Ann. § 14:30.1, was clear where, after scuffling with a man earlier in the evening, defendant shot at least four times into a room of the man’s house where the light and noise of a television indicated that people were present; defendant’s specific intent was transferred to a child who was killed by the shots. State v. Scott, 752 So. 2d 255, 2000 La. App. LEXIS 39 (Jan. 5, 2000).

Defendant’s conviction for first-degree murder was affirmed where the evidence was sufficient to support a finding of intent to kill; the jury had rejected defendant’s contention that the shooting was accidental. State v. Hobley, 752 So. 2d 771, 1999 La. LEXIS 3427 (Dec. 15, 1999), writ of certiorari denied by 531 U.S. 839, 121 S. Ct. 102, 148 L. Ed. 2d 61, 2000 U.S. LEXIS 5376, 69 U.S.L.W. 3226 (2000).

Evidence that defendant shot the victim four of five times as he ran from the car and that the victim and defendant did not exchange any heated words was sufficient to support a verdict of second-degree murder; there was no evidence of mitigating factors showing that defendant acted out of sudden passion. State v. Ruffins, 748 So. 2d 614, 1999 La. App. LEXIS 3483 (Dec. 10, 1999).

Prosecution failed through either direct evidence or trial testimony to establish that defendant, who gave his gun to a co-defendant, intended that his co-defendant would use the gun to attempt to kill someone; the evidence was insufficient to establish first-degree murder, and the record supported reasonable hypothesis of defendant’s innocence. State v. Mitchell, 745 So. 2d 208, 1999 La. App. LEXIS 3131 (Nov. 5, 1999), reversed by, remanded by La. 99-3342, 772 So. 2d 78, 2000 La. LEXIS 2739 (La. Oct. 17, 2000).

First-degree murder is the killing of a human being when the offender has the specific intent to kill or to inflict great bodily harm and is engaged in the perpetration or attempted perpetration of an armed robbery or when the offender has the specific intent to kill or inflict great bodily harm upon more than one person. State v. Harris, 742 So. 2d 997, 1999 La. App. LEXIS 2424 (Sept. 1, 1999), writ denied by La. 1999-2835, 758 So. 2d 146, 2000 La. LEXIS 915 (La. Mar. 24, 2000).

Evidence that defendant was identified by two witnesses as the person who shot three victims, one of whom was shot in three times in the head and died, and that the motive may have been robbery was sufficient to sustain a conviction for first-degree murder under La. Rev. Stat. Ann. § 14:30 and to sustain a compromise verdict of manslaughter. State v. Harris, 742 So. 2d 997, 1999 La. App. LEXIS 2424 (Sept. 1, 1999), writ denied by La. 1999-2835, 758 So. 2d 146, 2000 La. LEXIS 915 (La. Mar. 24, 2000).

Where the sufficiency of the evidence to support defendant’s conviction for attempted first-degree murder of police officers in violation of La. Rev. Stat. Ann. § 14:30 rested upon a credibility finding, it was inappropriate to reverse a trial court’s determination that defendant’s testimony that he barricaded himself in his home and shot at officers who were investigating his wife’s domestic violence call so that the officers would kill him was incredible, and that he specifically intended to kill the officers under La. Rev. Stat. Ann. § 14:27. State v. Fauchetta, 738 So. 2d 104, 1999 La. App. LEXIS 1730 (June 1, 1999), writ denied by La. 1999-1983, 752 So. 2d 176, 2000 La. LEXIS 90 (La. Jan. 7, 2000).

Evidence that defendant fired the shot that killed the victim in a drive-by shooting, and that defendant was shooting at more than one person, was sufficient where, viewed in the light most favorable to the prosecution, any rational trier of fact could have found the essential elements of the crime beyond a reasonable doubt. State v. Pascual, 735 So. 2d 98, 1999 La. App. LEXIS 839 (Mar. 30, 1999).

Evidence provided a rational basis for a trier of fact to find, beyond a reasonable doubt, that defendant was the person who killed one man where he had the specific intent, as required by La. Rev. Stat. Ann. § 14:10(1), to kill more than one person because guns were fired only a short distance from where a group of people were standing, bullets and spent casings were found all over the area where the people were standing, a witness identified defendant as one of the assailants, defendant claimed ownership of a car that roughly matched the description of a car driven by the assailants, defendant gave conflicting reports concerning the theft of the car, and a bullet matching the shells at the scene was found in the car; therefore, defendant’s conviction for first-degree murder under La. Rev. Stat. Ann. § 14:30(3) was supported by sufficient evidence. State v. Davis, 727 So. 2d 453, 1998 La. App. LEXIS 3809 (Dec. 16, 1998).

Defendant was convicted of first-degree murder in violation of La. Rev. Stat. Ann. § 14:30(A) as he had the required specific intent, pursuant to La. Rev. Stat. Ann. § 14:10(1) and the State was able to prove beyond a reasonable doubt that the homicide was not justifiable, pursuant to La. Rev. Stat. Ann. § 14:20, in the face of his claim of self-defense. State v. Causey, 721 So. 2d 78, 1998 La. App. LEXIS 3327 (Oct. 21, 1998).

First-degree murder statute, La. Rev. Stat. Ann. § 14:30(A)(1), which concerned drive-by shootings was not unconstitutionally vague because a person of reasonable intelligence can easily discern the meanings of “public”, “cause harm” and “frighten”, and apply them to the context of the statute and conform their behavior to the statute. State v. Norfleet, 721 So. 2d 506, 1998 La. App. LEXIS 3321 (Oct. 21, 1998).

La. Rev. Stat. § 14:30(A)(1), (3), relating to drive-by shootings, was not vague or overly broad because a person of ordinary intelligence could easily discern its meaning and its description of those items covered. State v. Jordan, 719 So. 2d 556, 1998 La. App. LEXIS 2639 (Sept. 16, 1998), writ denied by La. 98-2595, 736 So. 2d 207, 1999 La. LEXIS 44 (La. Jan. 15, 1999).

La. Rev. Stat. Ann. § 15:438 functions as an evidentiary guideline to facilitate appellate review of whether a rational juror could have found a defendant guilty beyond a reasonable doubt; the reasonable doubt standard was met for both defendants’ convictions for first-degree murder, La. Rev. Stat. Ann. § 14:30. State v. Smith, 717 So. 2d 1209, 1998 La. App. LEXIS 2527 (July 1, 1998), writ denied by La. 98-2228, 732 So. 2d 54, 1998 La. LEXIS 3812 (La. Dec. 18, 1998).

Where defendant never left a victim after taking his money, but merely moved the victim to a place where killing him would be less public than the middle of a road, a robbery was sufficiently contemporaneous with a killing to justify a first-degree murder conviction. State v. Barber, 706 So. 2d 563, 1998 La. App. LEXIS 42 (Jan. 21, 1998), writ denied by La. 98-1353, 726 So. 2d 24, 1998 La. LEXIS 2999 (La. Oct. 9, 1998).

Where specific intent, as defined in La. Rev. Stat. Ann. § 14:10(1), could be inferred from defendant’s actions, and defendant did not prove by a preponderance of the evidence that he lacked specific intent due to intoxication, under La. Rev. Stat. Ann. § 14:15(2), the trial court did not err in finding that the evidence was sufficient to support a conviction for second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1(A)(1). State v. Tolbird, 685 So. 2d 415, 1996 La. App. LEXIS 2975 (Dec. 11, 1996).

Defendant who used a child as a shield during a shoot out could be charged with first-degree murder under La. Rev. Stat. Ann. § 14:30 after the child was killed by a bullet from the other person’s gun. State v. Lagarde, 672 So. 2d 1102, 1996 La. App. LEXIS 611 (Apr. 3, 1996), writ of certiorari denied by La. 96-1111, 679 So. 2d 1378, 1996 La. LEXIS 2629 (La. Oct. 4, 1996).

Offender who killed a father and seriously injured his two sons who were trying to prevent the kidnapping of the offender’s former girlfriend by offender from a public place did show specific intent to kill as required by La. Rev. Stat. Ann. § 14:30(A)(1), and specific intent to kill or inflict great bodily harm upon more than one person, La. Rev. Stat. Ann. § 14:30(A)(3). State v. Williamson, 671 So. 2d 1208, 1996 La. App. LEXIS 705 (Apr. 3, 1996), writ denied by La. 96-1143, 679 So. 2d 1380, 1996 La. LEXIS 2638 (La. Oct. 4, 1996), writ denied by La. 98-0058, 719 So. 2d 1279, 1998 La. LEXIS 1626 (La. May 29, 1998).

Evidence was sufficient to support defendant’s conviction for second-degree murder because the defendant did not like the victim, the defendant bragged about shooting the victim, the defendant was holding a gun after the murder occurred and fled from the scene and the police. State v. Forrest, 670 So. 2d 1263, 1996 La. App. LEXIS 362 (Feb. 14, 1996), writ of certiorari denied by La. 96-0654, 675 So. 2d 1117, 1996 La. LEXIS 1941 (La. June 28, 1996).

Second-degree murder defendant who had injected a shop worker with a clear syringe while stating that he was injecting her with the AIDS virus had the specific intent to kill or inflict great bodily harm, and thus had been properly charged under La. Rev. Stat. Ann. § 14:30.1(A). State v. Caine, 652 So. 2d 611, 1995 La. App. LEXIS 654 (Mar. 3, 1995), writ of certiorari denied by La. 95-0860, 661 So. 2d 1358, 1995 La. LEXIS 2608 (La. Oct. 27, 1995).

Where the evidence established that the defendant knew that the victim was an undercover officer, the defendant beat the victim unconscious and thereafter continued to stomp on the victim’s head, and that the defendant shouted at a companion to “kill the bitch,” the evidence was sufficient to support defendant’s conviction for the offense of attempted first-degree murder. State v. Guidry, 647 So. 2d 511, 1994 La. App. LEXIS 3379 (Dec. 7, 1994).

Though the trial court erred in failing to stipulate that defendant’s sentence for second-degree murder was to have been served without parole eligibility as required by La. Rev. Stat. Ann. § 14:30.1, the appellate court refused to correct the error where the State failed to raise the issue on appeal. State v. Bush, 634 So. 2d 79, 1994 La. App. LEXIS 584 (Mar. 15, 1994).

Where a defendant walked into his estranged wife’s house and shot and killed both her and a male friend, the defendant’s conviction for first-degree murder was affirmed, where the defendant failed to establish by a preponderance of the evidence that he acted in the heat of passion which, would negate the specific intent to kill required for a conviction of murder. State v. James, 627 So. 2d 203, 1993 La. App. LEXIS 3503 (Nov. 18, 1993), writ of certiorari denied by La. 93-3015, 646 So. 2d 375, 1994 La. LEXIS 2808 (La. Nov. 18, 1994).

Evidence was sufficient to convict defendant of first-degree murder under La. Rev. Stat. Ann. § 14:30 as a principal under La. Rev. Stat. Ann. § 14:24, where defendant gave his accomplice a gun that belonged to the victim, where the accomplice, at defendant’s urging, shot and killed the victim who was sleeping on defendant’s couch, where defendant stole money from the victim’s pockets, where the accomplice sold the victim’s gun and stole the victim’s vehicle, and where the accomplice’s testimony was fully corroborated by the testimony of independent witnesses and of the experts as to virtually all matters except for the actual killing and the events immediately surrounding the killing. State v. Hess, 625 So. 2d 276, 1993 La. App. LEXIS 2901 (Sept. 30, 1993), writ of certiorari denied by 629 So. 2d 1182, 1993 La. LEXIS 3594 (La. 1993).

Under La. Code Crim. Proc. Ann. art. 821, the evidence was sufficient to support the defendant’s conviction for first-degree murder, in violation of La. Rev. Stat. Ann. § 14:30, where the defendant shot his victims at close range and it could be inferred that he had the specific intent to kill. State v. Holliday, 623 So. 2d 127, 1993 La. App. LEXIS 2555 (July 2, 1993), writ of certiorari denied by 629 So. 2d 358, 1993 La. LEXIS 3141 (La. 1993).

Man was properly convicted of first-degree murder under La. Rev. Stat. Ann. § 14:30(A)(3) after he failed to carry his burden of proving that he lacked specific intent to commit the crime because he was involuntarily intoxicated by a combination of alcohol and prescription drugs. State v. Wisinger, 618 So. 2d 923, 1993 La. App. LEXIS 1690 (Apr. 23, 1993), writ of certiorari denied by 625 So. 2d 1063, 1993 La. LEXIS 2943 (La. 1993).

Evidence was sufficient to convict defendant of first-degree murder where defendant brutally attacked and killed his supervisor and declared his intent to kill the witness to the slaying but the witness was able to escape when defendant was distracted by a third party; defendant became enraged on finding that the witness was gone and began to search for him. State v. Johnson, 613 So. 2d 746, 1993 La. App. LEXIS 287 (Jan. 28, 1993).

One of defendant’s murder victims, an unborn child, was considered a “person” for purposes of La. Rev. Stat. Ann. § 14:30A(3); accordingly, where defendant killed a human being, i.e., one born alive, while he possessed the specific intent to kill or to inflict great bodily injury on two persons, such conduct constituted first-degree murder under § 14:30A(3), regardless of whether or not the other person was a human being born alive or was a fetus. State v. Keller, 592 So. 2d 1365, 1991 La. App. LEXIS 3664 (Dec. 27, 1991), writ denied by 594 So. 2d 878, 1992 La. LEXIS 794 (La. 1992).

Where the State proved that defendant had the specific intent to kill the police officer per La. Rev. Stat. Ann. §§ 14:27, 14:30, his sentence was not excessive where the trial court took cognizance of the criteria of La. Code Crim. Proc. Ann. art. 894.1, and the sentence did not shock one’s sense of justice as set forth in La. Const. art. I, § 20. State v. Rubin, 588 So. 2d 1289, 1991 La. App. LEXIS 2813 (Oct. 30, 1991).

Defendant’s punishment for both attempted first-degree felony murder, a violation of La. Rev. Stat. Ann. § 14:30(A)(1), and the felony (armed robbery) subjected him to constitutionally prohibited double jeopardy and the conviction for the less severely punished offense had to be vacated; attempted first-degree murder required proof of both elements, specific intent to kill while engaged in the perpetration of the felony of armed robbery. State v. Lee, 554 So. 2d 180, 1989 La. App. LEXIS 2465 (Dec. 6, 1989).

Defendant’s conviction for first-degree murder pursuant to La. Rev. Stat. Ann. § 14:30(A)(3) was supported by evidence that he slashed the throats of two children who were present in an apartment during the commission of a burglary, that he confessed to his sister that he had committed the murders, and that he acted throughout the course of the burglary with the intent to kill any and all potential witnesses against him who were present at the scene. State v. Deboue, 552 So. 2d 355, 1989 La. LEXIS 1462 (June 19, 1989), amended by, reaffirmed, reinstated by 1989 La. LEXIS 2991 (La. Dec. 7, 1989), writ of certiorari denied by 498 U.S. 881, 111 S. Ct. 215, 112 L. Ed. 2d 174, 1990 U.S. LEXIS 4801, 59 U.S.L.W. 3250 (1990).

Defendant had specific intent to kill two victims and therefore he was properly convicted on two counts of first-degree murder; the “same evidence” test was satisfied because the enhancement did not require proof of an actual killing, only the specific intent to do so. State v. Wilson, 538 So. 2d 1124, 1989 La. App. LEXIS 260 (Feb. 15, 1989).

Where the evidence is insufficient to establish first-degree murder under the only definition of that crime which was argued or provided to the jury, the conviction cannot be upheld based on speculation about what verdict the jury would have returned if it had been informed of a different statutory basis for concluding that the defendant’s crime constituted first-degree murder. State v. Johnson, 541 So. 2d 818, 1989 La. LEXIS 86 (Jan. 30, 1989).

Defendant charged initially with first-degree murder and attempted first-degree murder was properly convicted of the amended charge of second-degree murder where he shot the victim, and she died as a result of a delayed reaction to the passage of the bullet through one of her legs where a blood clot formed after the shooting. State v. Le Bouef, 532 So. 2d 365, 1988 La. App. LEXIS 2020 (Oct. 5, 1988).

Defendant’s conviction and sentence for first-degree murder under La. Rev. Stat. Ann. § 14:30(1) were set aside where there was insufficient evidence that he committed armed robbery. State v. Bay, 529 So. 2d 845, 1988 La. LEXIS 1259 (May 23, 1988).

Although there was conflicting evidence as to defendant’s appearance of intoxication, the evidence overwhelmingly indicated that defendant was aware of what he was doing and had the requisite specific intent to commit first-degree murder, especially in light of the severity of the attack and the facts that defendant was able to leave the scene, stop at both his brother’s house and a friend’s house, and then proceed to drive to another town. State v. Freeman, 517 So. 2d 390, 1987 La. App. LEXIS 11066 (Dec. 8, 1987).

Evidence was sufficient to support a conviction for first-degree murder under La. Rev. Stat. Ann. § 14:30 where the physical evidence contradicted defendant’s claim that he was waiting outside while the crime was committed and the severity of the beating indicated a specific intent to cause death or great bodily harm. State v. Flowers, 509 So. 2d 588, 1987 La. App. LEXIS 9453 (May 1, 1987).

Defendant’s first-degree murder indictment was properly dismissed, as his killing of a prosecution witness in a pending case against him did not constitute “anything of value” in satisfaction of the requisite contractual element of La. Rev. Stat. Ann. § 14:30(A)(4); the court ruled that “anything of value” was meant to cover the murder-for-hire or murder-for-contract situation, and not any beneficial result that might accrue to the murderer. State v. Holmes, 502 So. 2d 1112, 1987 La. App. LEXIS 8459 (Jan. 14, 1987).

A conviction for attempted first-degree murder in violation of La. Rev. Stat. Ann. 14:30 was affirmed where the defendant was shown to have had the specific intent to kill or to inflict great bodily harm. State v. Byrd, 491 So. 2d 87, 1986 La. App. LEXIS 7303 (June 25, 1986), writ of certiorari denied by 506 So. 2d 1219, 1987 La. LEXIS 9250 (La. 1987).

Evidence was sufficient to support first-degree murder conviction where the evidence included testimony from the co-defendant and from defendant’s wife that defendant kidnapped the victim at gunpoint; the co-defendant further testified that the co-defendant and defendant drove the victim to a secluded area and shot the victim several times, and a pathologist testified that the cause of death was gunshot wounds to the head, chest, neck, and right arm, and there was testimony that the victim died from gunshot wounds fired from two guns. State v. Lopez, 484 So. 2d 217, 1986 La. App. LEXIS 6331 (Mar. 4, 1986).

Indictment under La. Rev. Stat. Ann. § 14:30(A)(3), first-degree murder while attempting to kill more than one person, requires only that an attempt has been made to kill more than one person and does not require an allegation that defendant caused the death or the infliction of great bodily harm on more than one person. State v. Johnson, 480 So. 2d 391, 1985 La. App. LEXIS 10367 (Dec. 11, 1985), writ denied by 483 So. 2d 1011, 1986 La. LEXIS 5836 (La. 1986).

From evidence that the victim was killed by a shot fired at close range and defendant’s post-arrest confession that he entered the store to commit robbery, the jury could reasonably infer defendant’s specific intent to kill his victim; hence, defendant was convicted of first-degree murder in violation of La. Rev. Stat. Ann. § 14:30(A)(1) and the sentence imposed. State v. Bickman, 480 So. 2d 423, 1985 La. App. LEXIS 10377 (Dec. 11, 1985).

The aggravating element in La. Rev. Stat. Ann. § 14:30(3), that defendant knowingly created a risk of death to more than one person, and the aggravating circumstance listed in La. Code Crim. Proc. Ann. art. 905.4, that defendant knowingly created a risk of death to more than one person, should be construed similarly, despite the difference in statutory language. State v. Williams, 480 So. 2d 721, 1985 La. LEXIS 9243 (May 14, 1985).

Defendant’s first-degree murder conviction in violation of La. Rev. Stat. Ann. § 14:30 was proper where the trial court did not abuse its discretion by permitting the detective to testify according to his personal knowledge on whether defendant attempted to assist the victim. State v. Taylor, 469 So. 2d 46, 1985 La. App. LEXIS 9420 (Apr. 16, 1985).

Defendant’s conviction for first-degree murder, a violation of La. Rev. Stat. Ann. § 14:30, was converted to a conviction for second-degree murder, a violation of La. Rev. Stat. Ann. § 14:30.1, when the State failed to prove that by shooting his wife’s son while inside their house the defendant intended to also kill the wife’s sister, whom he later shot. State v. Stewart, 458 So. 2d 1289, 1984 La. LEXIS 10519 (Nov. 26, 1984).

Where the current court found that defendant could not have, while shooting the victim, intended to kill both the victim and another person who was not present, defendant’s first-degree murder conviction was modified to second-degree murder. State v. Andrews, 452 So. 2d 687, 1984 La. LEXIS 9400 (June 27, 1984).

Reasonable juror could have concluded beyond a reasonable doubt that defendant used a knife to attempt an armed robbery and stabbed the victim when the victim resisted as (1) defendant was present at the time of the stabbing, (2) defendant had blood other than his own on his hands, (3) defendant’s knife pouch was empty when he was apprehended in the woods, and (4) defendant made a statement immediately after the incident that defendant was the one who stabbed the victim; thus, although defendant denied making such a statement at trial, the evidence supporting the conviction of first-degree murder was sufficient. State v. Summit, 454 So. 2d 1100, 1984 La. LEXIS 8989 (May 14, 1984), writ of certiorari denied by 470 U.S. 1038, 105 S. Ct. 1411, 84 L. Ed. 2d 800, 1985 U.S. LEXIS 1314, 53 U.S.L.W. 3635 (1985).

While coercion, or threats by defendant’s accomplice might have affected defendant’s motivation for killing, i.e., to survive, this factor had no bearing on whether defendant had specific intent as required by the first-degree murder statute, La. Rev. Stat. Ann. § 14:30; the trial judge’s instruction to the effect that the defense of coercion was not available to one charged with murder was a correct statement of the law, La. Rev. Stat. Ann. § 14:18(6). State v. Glass, 455 So. 2d 659, 1984 La. LEXIS 8993 (May 14, 1984), writ of certiorari denied by 471 U.S. 1080, 105 S. Ct. 2159, 85 L. Ed. 2d 514, 1985 U.S. LEXIS 1731 (1985).

Where defendant was present when the victim was killed, participated in criminal acts in the home, and did not try to leave or prevent any criminal acts, he possessed the specific intent necessary to support a conviction of first-degree murder. State v. Faulkner, 447 So. 2d 1139, 1984 La. App. LEXIS 8301 (Feb. 28, 1984), writ of certiorari denied by 449 So. 2d 1345, 1984 La. LEXIS 8883 (La. 1984).

Defendant was properly convicted of second-degree murder after four eyewitnesses said he shot the victim while the victim was non-aggressively trying to calm defendant after the victim stopped defendant from bothering two women inside a bar; defendant’s claim of self-defense was properly rejected because the jury was not required to believe defendant’s assertion that the witnesses’ testimony was a “pack of lies.” State v. Willis, 438 So. 2d 605, 1983 La. App. LEXIS 8778 (June 29, 1983).

Defendant’s conviction for first-degree murder was set aside because simple burglary was not one of the felonies listed in La. Rev. Stat. Ann. § 14:30; however, the elements of the lesser included offense, second-degree murder, were proven beyond a reasonable doubt. State v. Tuckson, 414 So. 2d 360, 1982 La. LEXIS 10970 (May 17, 1982).

Defendant was entitled to a retrial following his conviction for first-degree murder, a violation of La. Rev. Stat. Ann. § 14:30, because the prosecution failed to show that the specific intent homicide was accomplished with one of the aggravating circumstances prescribed by La. Code Crim. Proc. Ann. art. 905.4; the court ruled that the prosecution’s allusion to armed robbery, a qualifying circumstance under art. 905.4, was an insufficient basis for proving an essential element of first-degree murder, given the absence of proof that defendant ever saw the victim in possession of a great deal of money and the fact that no belongings of the victim were found in defendant’s possession. State v. Love, 410 So. 2d 1045, 1982 La. LEXIS 10273 (Mar. 1, 1982).

Where defendant was convicted of first-degree murder under La. Rev. Stat. Ann. § 14:30, the trial court erred by not allowing defendant to cross-examine the co-defendant about his juvenile record. State v. Hillard, 398 So. 2d 1057, 1981 La. LEXIS 8058 (May 18, 1981).

Second-degree murder conviction and sentence of defendant charged with first-degree murder were upheld given that unaggravated specific intent murder was punishable under both the first- and second-degree murder statutes at the time of the defendant’s offense. State v. Ford, 375 So. 2d 641, 1979 La. LEXIS 6927 (Sept. 4, 1979).

Trial court did not err in denying defendant’s motion to quash his indictment for first-degree murder on the grounds that the State’s answer to his bill of particulars revealed that the prosecution possessed no evidence of aggravating circumstances that would allow a jury to consider imposition of the death penalty; consideration of the aggravating factors set forth in La. Code Crim. Proc. Ann. art. 905.4 only affected the sentencing stage of the bifurcated proceedings in defendant’s capital case and did not apply to the definition of the crime or to the nature of the proof necessary to show that defendant committed the substantive offense of first-degree murder. State v. Unger, 362 So. 2d 1095, 1978 La. LEXIS 6324 (Sept. 5, 1978).

Notwithstanding that the mandatory death penalty for murder under La. Rev. Stat. Ann. § 14:30 had been held unconstitutional by the United States Supreme Court, the trial court’s sentencing of a defendant, who was convicted of first-degree murder, to the most severe penalty established the the Louisiana legislature for criminal homicide at the time of the offense was not improper, since the entire statute was not invalid. State v. Lewis, 353 So. 2d 703, 1977 La. LEXIS 6722 (Nov. 14, 1977).

Defendant’s conviction for murder in violation of La. Rev. Stat. Ann. § 14:30 was proper when the trial court did not err in admitting photos of the victim. State v. Chase, 329 So. 2d 434, 1976 La. LEXIS 3892 (Mar. 29, 1976).

Verdict finding defendants guilty of violating La. Rev. Stat. Ann. § 14:30 was in proper form and could not form the basis for a motion in arrest of judgment. State v. Nix, 327 So. 2d 301, 1975 La. LEXIS 5233 (Dec. 8, 1975).

Where a trial court erroneously instructed a jury that it could have convicted defendant of attempted murder without finding a specific intent to kill, the case was reversed and remanded for a new trial; however, defendant’s motions for a directed verdict and a new trial were properly denied because a properly instructed jury could have inferred a specific intent to kill from the fact that defendant slashed his girlfriend’s face with a knife and kicked her in the stomach. State v. Butler, 322 So. 2d 189, 1975 La. LEXIS 4107 (Nov. 3, 1975).

Defendant was properly convicted of first-degree murder, in violation of La. Rev. Stat. Ann. § 14:30, even though women were exempted from the jury because a decision holding that the exemption was a violation of due process and equal protection was not retroactive State v. Wilson, 315 So. 2d 646, 1975 La. LEXIS 3956 (June 23, 1975).

Defendant was properly convicted of attempted murder in violation of La. Rev. Stat. Ann. §§ 14:30 and 14:27 even though the license number of the perpetrator’s vehicle placed it, and not defendant, at the crime scene, because some evidence showing defendant driving the vehicle both before and after the shooting inferentially linked him to the crime; thus, defendant was not entitled to a directed verdict under La. Code Crim. Proc. Ann. art. 778, as some evidence existed that allowed for a jury to support conviction. State v. Carvin, 308 So. 2d 757, 1975 La. LEXIS 3559 (Feb. 24, 1975).

In a case in which a defendant was convicted of murder while committing or attempting to commit armed robbery, La. Rev. Stat. Ann. § 14:30(2) and sentenced to death, his motion for change of venue was properly denied; the publicity in the case was no greater than in other cases of a similar nature and the defendant had not borne his burden of proving a sound reason for a change of venue as required by La. Code Crim. Proc. Ann. art. 622. State v. Foy, 278 So. 2d 38, 1973 La. LEXIS 5709 (May 7, 1973).

Where a gun used in other shooting incidents was the same gun that was used in a murder, evidence of bullets and shell casings used in the other crimes was irrelevant to prove defendant’s specific intent to kill the victim; evidence of specific intent was not essential because there was a presumption that one intended the consequences of his act in shooting another. State v. Jordan, 276 So. 2d 277, 1973 La. LEXIS 5903 (Mar. 26, 1973).

Defendant’s conviction for murder, in violation of La. Rev. Stat. Ann. § 14:30, was not subject to reversal; it was shown that his confession was freely and voluntarily made and the prosecution’s reference to a witness’ taking a lie detector test was not so prejudicial in light of the confession and evidence that defendant had borrowed the gun that killed the victim. State v. Refuge, 270 So. 2d 842, 1972 La. LEXIS 5283 (Dec. 11, 1972).

Because simple battery required general intent, whereas, attempted murder required specific intent, simple battery and attempted murder were not identical and the prosecution of defendant for attempted murder did not constitute former jeopardy. State v. Comeaux, 249 LA. 914, 192 So. 2d 122, 1966 La. LEXIS 2165 (Nov. 7, 1966).

Where the State prosecuted defendants for both conceiving a plan of allowing themselves to be picked up by an alleged homosexual whom they intended to beat and rob, and that as a result of their actions, the victim died, a trial court’s ruling requiring the State was not required to elect between murder from specific intent and where the offender has no intent to kill but is engaged in certain felonies; the State could prosecute a continuing course of action resulting in death under either provision, whether or not the intent was to murder or commit a robbery. State v. Rowan, 233 LA. 284, 96 So. 2d 569, 1957 La. LEXIS 1293 (June 28, 1957).

During the voir dire of jurors and his opening statement, a prosecutor did not commit reversible error by referring to defendant’s aggravated rape of a female friend of the victim because the uncharged crime was part of the res gestae and was contained in the statutory definition of murder. State v. Palmer, 227 LA. 691, 80 So. 2d 374, 1955 La. LEXIS 1287 (Mar. 21, 1955).

•••• Capital Murder

••••• General Overview. — Where defendant’s statement established that he went to the victim’s home, armed himself with a dangerous weapon, attempted to take CDs from the victim’s immediate control by force, and stabbed the victim a minimum of 25 times, using knives, scissors, and screwdrivers, the evidence of specific intent to kill or to inflict great bodily harm was overwhelming; the evidence was sufficient to support defendant’s conviction for first-degree murder in violation of La. Rev. Stat. Ann. § 14:30. State v. Legrand, 864 So. 2d 89, 2003 La. LEXIS 3438 (Dec. 3, 2003), writ of certiorari denied by 544 U.S. 947, 125 S. Ct. 1692, 161 L. Ed. 2d 523, 2005 U.S. LEXIS 2787, 73 U.S.L.W. 3569 (2005).

Defense argued that the State failed to prove each element of La. Rev. Stat. Ann. § 14:30(A)(3), which required that the perpetrator have a specific intent to kill, but clearly, the State proved that defendant’s discharge of a firearm at close range, while directly aimed at one son (left a paraplegic), and the son’s father (who was killed), was indicative of a specific intent to kill or inflict great bodily harm upon more than one person; further, the fact that defendant was the perpetrator was proved by eyewitness testimony from the wounded son and the other 11 year-old son at the scene, both of whom positively identified defendant in court. State v. Turner, 859 So. 2d 911, 2003 La. App. LEXIS 2985 (Oct. 29, 2003), writ of certiorari denied by La. 2003-3400, 871 So. 2d 347, 2004 La. LEXIS 1019 (La. Mar. 26, 2004).

Defendant had no valid Witherspoon complaints, because the jury did not recommend the death penalty. State v. Turner, 859 So. 2d 911, 2003 La. App. LEXIS 2985 (Oct. 29, 2003), writ of certiorari denied by La. 2003-3400, 871 So. 2d 347, 2004 La. LEXIS 1019 (La. Mar. 26, 2004).

Defendant’s conviction for murdering his stepdaughter was supported by sufficient evidence that he had the specific intent to kill her or inflict great bodily harm immediately before she sustained fatal blows, and that he was at least a principal to the offense. State v. Wright, 834 So. 2d 974, 2002 La. LEXIS 3460 (Dec. 4, 2002), writ of certiorari denied by 540 U.S. 833, 124 S. Ct. 82, 157 L. Ed. 2d 62, 2003 U.S. LEXIS 6206, 72 U.S.L.W. 3237 (2003).

While the State presented insufficient evidence to prove that defendant’s murder of the victim took place while she was being subjected to an actual or attempted aggravated or forcible rape, his first-degree murder conviction was sustained by proof, which the jury found, that the victim was under 12 years of age. State v. Wright, 834 So. 2d 974, 2002 La. LEXIS 3460 (Dec. 4, 2002), writ of certiorari denied by 540 U.S. 833, 124 S. Ct. 82, 157 L. Ed. 2d 62, 2003 U.S. LEXIS 6206, 72 U.S.L.W. 3237 (2003).

To convict defendant of first-degree murder, the State had to prove that defendant had the specific intent to kill or inflict great bodily harm while he was engaged in the perpetration or attempted perpetration of an armed robbery. In the absence of conduct by word or deed that supported an inference that the assailants intended a robbery, there was scant evidence to link the murder to an armed robbery, an attempted armed robbery, or something else; evidence was insufficient to support defendant’s conviction for first-degree murder. State v. Bright, 776 So. 2d 1134, 2000 La. LEXIS 975 (Apr. 11, 2000), remanded by La. 02-2793, 875 So. 2d 37, 2004 La. LEXIS 1783 (La. May 25, 2004).

Evidence was sufficient to convict defendant of first-degree murder under La. Rev. Stat. Ann. § 14.30(A)(1), where defendant confessed to raping and killing a 14-year-old girl; where the doctor who performed the autopsy testified that the victim had a ligature around her neck and died from asphyxiation, and where the victim’s body was found in a state of undress. State v. Thibodeaux, 750 So. 2d 916, 1999 La. LEXIS 2231 (Sept. 8, 1999), writ of certiorari denied by 529 U.S. 1112, 120 S. Ct. 1969, 146 L. Ed. 2d 800, 2000 U.S. LEXIS 3243, 68 U.S.L.W. 3711 (2000).

Evidence was sufficient to convict defendant of first-degree murder where defendant was a passenger in a car when the car was shot at as the car passed in front of a house, rival gang members were standing in front of the house, and gang members immediately left the vicinity of the house; defendant went to a relative’s residence and returned to the house with a gun, and the manslaughter conviction in a separate trial of defendant’s co-defendant was not a reason to change defendant’s conviction to manslaughter. State v. Smith, 740 So. 2d 675, 1999 La. App. LEXIS 1335 (May 5, 1999), writ denied by La. 2000-1404, 785 So. 2d 840, 2001 La. LEXIS 657 (La. Feb. 16, 2001).

Murder conviction under La. Rev. Stat. Ann. § 14:30 was upheld after rejecting defendant’s 82 claims of error and the death sentence was affirmed as not disproportionate to the offense. State v. Hampton, 750 So. 2d 867, 1999 La. LEXIS 1074 (Apr. 23, 1999), writ of certiorari denied by 528 U.S. 1007, 120 S. Ct. 504, 145 L. Ed. 2d 390, 1999 U.S. LEXIS 7582, 68 U.S.L.W. 3326 (1999).

Where defendant was convicted of first-degree murder during the course of an armed robbery, it was immaterial whether he used force before taking the victim’s VCR and CD player, or if he used the force due to being discovered by the victim; the force or intimidation can be applied at any time in the course of the crime, and defendant used homicidal force to accomplish the taking of the electronic items from the victim’s home. State v. Jordan, 728 So. 2d 954, 1999 La. App. LEXIS 348 (Feb. 24, 1999), writ denied by La. 99-0893, 750 So. 2d 177, 1999 La. LEXIS 2585 (La. Oct. 8, 1999).

Defendant’s argument, in trial for murder, that a verdict of manslaughter was more appropriate because the victim provoked the crime by drugging him and making unwanted sexual advances was without merit and did not warrant modification of the verdict under La. Code Crim. Proc. Ann. art. 821(E); defensive wounds on the victim’s arm and hand, and stab wounds inflicted after the victim had stopped struggling, were indicative o defendant’s intent to kill, and the jury’s decision to reject the manslaughter was rational. State v. Jordan, 728 So. 2d 954, 1999 La. App. LEXIS 348 (Feb. 24, 1999), writ denied by La. 99-0893, 750 So. 2d 177, 1999 La. LEXIS 2585 (La. Oct. 8, 1999).

Evidence that defendant tied up his victim during a burglary, which later resulted in the victim’s death, did not in itself establish the specific intent to kill required to support conviction for first-degree murder. State v. Hart, 691 So. 2d 651, 1997 La. LEXIS 378 (Mar. 7, 1997).

In a direct appeal pursuant to La. Const. art. V, § 5(D), a defendant’s conviction for first-degree murder and his sentence to death after the jury found two statutory aggravating circumstances was reversed, because two jurors, who in effect stated that they would consider only the death penalty for an intentional murder, should have been stricken for cause. State v. Divers, 681 So. 2d 320, 1996 La. LEXIS 2092 (Sept. 5, 1996), writ of certiorari denied by 520 U.S. 1182, 117 S. Ct. 1461, 137 L. Ed. 2d 564, 1997 U.S. LEXIS 2458, 65 U.S.L.W. 3693 (1997).

Where defendant was charged with attempted first-degree murder of a parole officer pursuant to La. Rev. Stat. Ann. §§ 14:27 and 14:30, a verdict of guilty of attempted second-degree murder was permitted, despite the difference between the two offenses, where specific intent to attempt to kill a peace officer is established, there must be sufficient evidence to establish the specific intent to kill a human being. State v. Davis, 651 So. 2d 323, 1995 La. App. LEXIS 422 (Mar. 1, 1995), writ denied by La. 95-1093, 687 So. 2d 395, 1997 La. LEXIS 289 (La. Jan. 31, 1997).

Defendant’s confession to the rape-murder of his victim in violation of La. Stat. Ann. § 14:30(A)(1) was independently corroborated by evidence that showed that the victim was killed with a rope and board in a shed in a nearby town, just as defendant described to a friend. State v. Martin, 645 So. 2d 190, 1994 La. LEXIS 2464 (Oct. 17, 1994), writ of certiorari denied by 515 U.S. 1105, 115 S. Ct. 2252, 132 L. Ed. 2d 260, 1995 U.S. LEXIS 3699, 63 U.S.L.W. 3848 (1995).

Merely because each of three defendants was a principal within the meaning of La. Rev. Stat. Ann. § 14:24 in the commission of a contract killing in violation of La. Rev. Stat. Ann. § 14:30(A)(4), did not mean that proof of the requisite elements of the crime against one principal constituted proof of the same elements against the other principals, and, where one principal was not shown to have acted pursuant to the murder contract, or to have received or been offered money, he was guilty of the lesser-included offense of second-degree murder, because the offer or exchange of something of value for the killing was a necessary element of the offense under § 14:30(A)(4). State v. Velez, 588 So. 2d 116, 1991 La. App. LEXIS 2533 (Oct. 2, 1991), writ of certiorari denied by 592 So. 2d 408, 1992 La. LEXIS 265 (La. 1992), writ of certiorari denied by 592 So. 2d 408, 1992 La. LEXIS 266 (La. 1992), writ of certiorari denied by 592 So. 2d 408, 1992 La. LEXIS 267 (La. 1992), writ of certiorari denied by 505 U.S. 1220, 112 S. Ct. 3031, 120 L. Ed. 2d 901, 1992 U.S. LEXIS 4617, 60 U.S.L.W. 3878 (1992).

Where defendant was arrested during a police raid while poised to shoot an approaching officer and she was charged with attempted first-degree murder of the officer in violation of La. Rev. Stat. Ann. §§ 14:27 and 14:30, the jury’s finding of guilty of attempted manslaughter was a valid responsive verdict to the offense charged and in accordance with La. Code Crim. Proc. Ann. art. 814(A)(2). State v. Kalathakis, 543 So. 2d 1004, 1989 La. App. LEXIS 704 (Apr. 19, 1989), affirmed in part and reversed in part by 563 So. 2d 228, 1990 La. LEXIS 1377 (La. 1990).

State sufficiently proved that defendant committed first-degree murder in violation of La. Rev. Stat. section 14:30 although the state failed to prove aggravated kidnapping because the evidence established that defendant committed aggravated rape, as defendant admitted that he took off the child’s shorts and had sexual encounters with the child before defendant and his companion killed the child. State v. Copeland, 530 So. 2d 526, 1988 La. LEXIS 641 (Apr. 11, 1988), writ of certiorari denied by 489 U.S. 1091, 109 S. Ct. 1558, 103 L. Ed. 2d 860, 1989 U.S. LEXIS 1554, 57 U.S.L.W. 3621 (1989).

Where defendant was chased on foot by a police officer, fired at the officer three times, and killed a police dog, he was properly convicted of attempted first-degree murder under La. Rev. Stat. Ann. § 14:30(A)(2) because the State successfully showed the defendant attempted to kill a human being when he had a specific intent to kill or to inflict great bodily harm upon an officer engaged in the performance of his lawful duties. State v. Williams, 521 So. 2d 629, 1988 La. App. LEXIS 658 (Feb. 23, 1988).

Pursuant to La. Rev. Stat. Ann. § 15:438, the circumstantial evidence was sufficient to convict defendant of first-degree murder under La. Rev. Stat. Ann. § 14:30, where defendant broke into his victim’s home while she was talking on the telephone to her daughter, where the victim regularly employed defendant to do yard work at her home, where the victim called out defendant’s first name while she was on the telephone, where defendant’s fingerprint was found on the victim’s telephone, where defendant initially told the police that he was never in the victim’s home although he testified to the contrary during trial, where defendant’s assistant testified that defendant was never in the victim’s home, and where traces of blood were found on defendant’s wet jeans that were in defendant’s washing machine. State v. Malveaux, 499 So. 2d 301, 1986 La. App. LEXIS 8306 (Nov. 12, 1986), writ of certiorari denied by 505 So. 2d 1138, 1987 La. LEXIS 9133 (La. 1987).

Sufficient evidence existed to support defendant’s conviction of attempted first-degree murder; evidence that defendant fired four shots at a police officer was sufficient circumstantial evidence of his specific intent to kill the officer or to inflict great bodily harm. State v. Chairs, 466 So. 2d 642, 1985 La. App. LEXIS 8470 (Mar. 11, 1985).

Overall evidence supported the jury’s conclusion that defendant had the specific intent to kill and actively participated in the crimes; also, the magnitude and viciousness of the crime and lack of strong factors in mitigation reasonably led the jury to recommend death rather than life imprisonment. State v. Wingo, 457 So. 2d 1159, 1984 La. LEXIS 9644 (Sept. 10, 1984), writ of certiorari denied by 471 U.S. 1030, 105 S. Ct. 2049, 85 L. Ed. 2d 322, 1985 U.S. LEXIS 2701, 53 U.S.L.W. 3740 (1985).

Defendant’s level of intoxication did not vitiate his specific intent to kill the victim where the defendant decided to se the fire to prevent the victim from reporting the assault to the police and he drove to a secluded area before setting the fire; the defendant methodically set the fire so that the gas tank would likely explode and where he could get away before it did so. State v. Reed, 448 So. 2d 794, 1984 La. App. LEXIS 8453 (Mar. 26, 1984), review denied by 452 So. 2d 696, 1984 La. LEXIS 9360 (La. 1984).

Trial evidence was found to be sufficient within the requirements of La. Rev. Stat. Ann. § 15:438 to establish beyond a reasonable doubt that defendant had murdered his victim in the perpetration of an aggravated rape under La. Rev. Stat. Ann. § 14:42 and an aggravated kidnapping under La. Rev. Stat. Ann. § 14:44, which supported his conviction for the offense of murder in the first-degree under La. Rev. Stat. Ann. § 14:30(1). State v. Rault, 445 So. 2d 1203, 1984 La. LEXIS 7984 (Jan. 16, 1984), writ of certiorari denied by 469 U.S. 873, 105 S. Ct. 225, 83 L. Ed. 2d 154, 1984 U.S. LEXIS 350, 53 U.S.L.W. 3241 (1984).

Where witnesses saw defendant try to force his victim into his car prior to shooting her as she fled, there was insufficient evidence to show attempted rape but sufficient evidence to show attempted kidnapping so that defendant could be found guilty of first-degree murder under La. Rev. Stat. Ann. § 14:30. State v. Neslo, 433 So. 2d 73, 1983 La. LEXIS 10723 (May 23, 1983).

Under La. Rev. Stat. Ann. § 14:30, the State was required to prove any of the elements set out in the statute, in addition to the elements of the specific intent to kill or to inflict great bodily harm, to be able to convict the defendant of first-degree murder; without proof of any of the other elements, the defendant was only guilty of the lesser included offense of second-degree murder. State v. Thomas, 427 So. 2d 428, 1982 La. LEXIS 12904 (Sept. 7, 1982).

Defendant was properly convicted of conspiracy to commit first-degree murder in violation of La. Rev. Stat. Ann. §§ 14:26 and 14:30(4) based his offer to pay a hit man to kill a witness in a separate armed robbery case and the hit man’s acceptance of a down payment before he was arrested for the crime. State v. Richards, 426 So. 2d 1314, 1982 La. LEXIS 11014 (May 17, 1982).

Offender engaged in the commission or attempted commission of aggravated rape, aggravated burglary and armed robbery, and murder was committed in an especially heinous, atrocious or cruel manner, where the offender viciously stabbed the victim and left her conscious to die; thus death sentence was proper due to aggravating circumstances. State v. Moore, 414 So. 2d 340, 1982 La. LEXIS 10978 (May 17, 1982), writ of certiorari denied by 463 U.S. 1214, 103 S. Ct. 3553, 77 L. Ed. 2d 1399, 1983 U.S. LEXIS 4717, 51 U.S.L.W. 3920 (1983), not followed by State v. Banks, 428 So. 2d 544, 1983 La. App. LEXIS 8059 (La.App. 4 Cir. 1983).

La. Rev. Stat. Ann. § 14:30 and La. Code Crim. Proc. Ann. art. 905, et seq., did not unconstitutionally deprive a defendant of due process in a capital murder case. State v. Monroe, 397 So. 2d 1258, 1981 La. LEXIS 7911 (Apr. 6, 1981), writ of certiorari denied by 463 U.S. 1229, 103 S. Ct. 3571, 103 S. Ct. 3572, 103 S. Ct. 3573, 77 L. Ed. 2d 1411, 77 L. Ed. 2d 1412, 77 L. Ed. 2d 1413, 1983 U.S. LEXIS 863, 51 U.S.L.W. 3938 (1983).

Trial court properly admitted the State’s evidence showing that the victim was shot twice in the head after he was already critically injured in order to show the defendant’s specific intent and to rebut the defense of justification to the charge of first-degree murder under La. Rev. Stat. Ann. § 14:30. State v. Eaker, 380 So. 2d 19, 1980 La. LEXIS 8220 (Jan. 28, 1980), writ of certiorari denied by 449 U.S. 847, 101 S. Ct. 133, 66 L. Ed. 2d 57, 1980 U.S. LEXIS 2936, 49 U.S.L.W. 3247 (1980).

La. Rev. Stat. Ann. § 14:30 had been amended by 1976 La. Acts 657 and, when considered together with the requirement of a sentencing hearing of La. Code Crim. Proc. Ann. art. 905, no longer prescribed a death penalty so defendant’s claim that La. Rev. Stat. Ann. § 14:30 was unconstitutional had no merit and his motion to quash the indictment under la. Code Crim. Ann. art. 532(a) was properly denied. State v. Procell, 365 So. 2d 484, 1978 La. LEXIS 5477 (Nov. 13, 1978), writ of certiorari denied by 441 U.S. 944, 99 S. Ct. 2164, 60 L. Ed. 2d 1046, 1979 U.S. LEXIS 1838 (1979).

Given the scope of review permitted the Supreme Court of Louisiana under La. Const. art. V, § 5(C), because there were ample facts to show a defendant’s intent to kill, his motion for a new trial after his conviction for first-degree murder was properly denied. State v. Procell, 365 So. 2d 484, 1978 La. LEXIS 5477 (Nov. 13, 1978), writ of certiorari denied by 441 U.S. 944, 99 S. Ct. 2164, 60 L. Ed. 2d 1046, 1979 U.S. LEXIS 1838 (1979).

Defendant’s death sentence was annulled; the appropriate sentence for a valid conviction for first-degree murder was imprisonment at hard labor for life without eligibility for parole, probation or suspension of sentence for a period of 20 years. State v. Calloway, 343 So. 2d 694, 1976 La. LEXIS 5029 (Dec. 13, 1976).

Mandatory death sentences imposed on the defendants under La. Rev. Stat. Ann. § 14:30 for first-degree murder were unconstitutional in connection with the shooting death of a victim at a hotel in the course of an attempted armed robbery. State v. Clark, 340 So. 2d 208, 1976 La. LEXIS 5278 (Oct. 14, 1976), writ of certiorari denied by 430 U.S. 936, 97 S. Ct. 1563, 51 L. Ed. 2d 782, 1977 U.S. LEXIS 1231 (1977).

Death penalty as a sentence for for first-degree murder pursuant to La. Rev. Stat. Ann. § 14:30 (amended 1973) was not unconstitutional because the Due Process Clause of the United States Constitution did not proscribe capital punishment that was imposed with due process of law; hence, on appeal the court reversed the ruling quashing defendant’s indictment for first-degree murder and further maintained the indictment. State v. Hill, 297 So. 2d 660, 1974 La. LEXIS 4552 (July 1, 1974), writ of certiorari denied by 419 U.S. 1090, 95 S. Ct. 682, 42 L. Ed. 2d 683, 1974 U.S. LEXIS 3819 (1974).

•••• Felony Murder

••••• General Overview. — Where defendant participated in a scheme to lure the victim away and to hit him in the head or knock him out and to rob him of his money, but instead of being hit in the head, the victim was shot and killed at the location and robbed of his money, the trial court did not give an incorrect definition of manslaughter under La. R.S. 14:31(A)(2) simply because it did not identify or define “any felony not enumerated in Article 30 or 30.1,” “any intentional misdemeanor directly affecting the person,” simple battery, or second-degree battery. State v. Hall, 794 So. 2d 920, 2001 La. App. LEXIS 1477 (June 20, 2001), writ denied by La. 2001-2612, 823 So. 2d 938, 2002 La. LEXIS 2501 (La. Aug. 30, 2002).

Pursuant to La. Rev. Stat. § 14:30(A)(1), there was sufficient evidence to support the jury’s first-degree murder conviction, since the prosecution established that defendant had the specific intent to kill or inflict great bodily harm and that the murder occurred during the commission of attempted armed robbery or armed robbery; a rational trier of fact could have accepted one eyewitness’s testimony and concluded that defendant was the man who shot the adult victim. State v. Deruise, 802 So. 2d 1224, 2001 La. LEXIS 1022 (Apr. 3, 2001), writ of certiorari denied by 534 U.S. 926, 122 S. Ct. 283, 151 L. Ed. 2d 208, 2001 U.S. LEXIS 7084, 70 U.S.L.W. 3243 (2001).

Defendant’s conviction for first-degree murder was upheld because physical evidence existed independent of defendant’s confession that defendant and an accomplice planned to enter a lounge to rob and kill the victim, who knew them. State v. Gaspard, 746 So. 2d 725, 1999 La. App. LEXIS 3006 (Nov. 3, 1999), writ denied by La. 1999-3401, 790 So. 2d 12, 2001 La. LEXIS 1468 (La. Apr. 20, 2001).

In defendant’s trial for first-degree murder in violation of La. Rev. Stat. Ann. § 14:30(A)(1), where the State sought to introduce evidence that during an investigation of defendant for possession of a stolen car from the victim of an unrelated murder, that police found only a few feet away from the vehicle and from where defendant was standing, a handgun taken from the victim of the prior offense connected defendant with that handgun and linked him directly to the prior offense, such evidence was admissible at trial on the question of identity under La. Code Evid. Ann. art. 401. State v. Evans, 746 So. 2d 1265, 1999 La. LEXIS 2693 (Sept. 17, 1999).

Offender who killed a father and seriously injured his two sons who were trying to prevent the kidnapping of the offender’s former girlfriend by offender from a public place did show specific intent to kill as required by La. Rev. Stat. Ann. § 14:30(A)(1), and specific intent to kill or inflict great bodily harm upon more than one person, La. Rev. Stat. Ann. § 14:30(A)(3). State v. Williamson, 671 So. 2d 1208, 1996 La. App. LEXIS 705 (Apr. 3, 1996), writ denied by La. 96-1143, 679 So. 2d 1380, 1996 La. LEXIS 2638 (La. Oct. 4, 1996), writ denied by La. 98-0058, 719 So. 2d 1279, 1998 La. LEXIS 1626 (La. May 29, 1998).

Evidence that defendant struck the victim twice with a blunt object then strangled him was sufficient to show that defendant specifically intended death or great bodily harm, and evidence that defendant then took the victim’s money and car after his death supported a finding that the victim’s death occurred during a robbery and warranted defendant’s conviction for first-degree murder under La. Rev. Stat. Ann. § 14:30(A)(1). State v. McGuire, 577 So. 2d 1120, 1991 La. App. LEXIS 623 (Mar. 28, 1991), writ of certiorari denied by 581 So. 2d 704, 1991 La. LEXIS 1869 (La. 1991).

Defendant’s punishment for both attempted first-degree felony murder, a violation of La. Rev. Stat. Ann. § 14:30(A)(1), and the felony (armed robbery) subjected him to constitutionally prohibited double jeopardy and the conviction for the less severely punished offense had to be vacated; attempted first-degree murder required proof of both elements, specific intent to kill while engaged in the perpetration of the felony of armed robbery. State v. Lee, 554 So. 2d 180, 1989 La. App. LEXIS 2465 (Dec. 6, 1989).

Defendant’s conviction and sentence for first-degree murder under La. Rev. Stat. Ann. § 14:30(1) were set aside where there was insufficient evidence that he committed armed robbery. State v. Bay, 529 So. 2d 845, 1988 La. LEXIS 1259 (May 23, 1988).

State sufficiently proved that defendant committed first-degree murder in violation of La. Rev. Stat. section 14:30 although the state failed to prove aggravated kidnapping because the evidence established that defendant committed aggravated rape, as defendant admitted that he took off the child’s shorts and had sexual encounters with the child before defendant and his companion killed the child. State v. Copeland, 530 So. 2d 526, 1988 La. LEXIS 641 (Apr. 11, 1988), writ of certiorari denied by 489 U.S. 1091, 109 S. Ct. 1558, 103 L. Ed. 2d 860, 1989 U.S. LEXIS 1554, 57 U.S.L.W. 3621 (1989).

Where defendant participated in tying up the victim, engaging in sexual acts with the victim, gagging the victim, and driving him to a location where the victim was shot, there was sufficient evidence to infer the intent to commit murder. State v. Brooks, 505 So. 2d 714, 1987 La. LEXIS 8979 (Apr. 6, 1987), writ of certiorari denied by 484 U.S. 947, 108 S. Ct. 337, 98 L. Ed. 2d 363, 1987 U.S. LEXIS 4687, 56 U.S.L.W. 3338 (1987).

The Louisiana Supreme Court follows the majority of jurisdictions in concluding the felony murder rule is broad enough to include homicides committed in attempts to escape from the scene of the crime where the killing is done immediately thereafter; moreover, in the context of the felony murder rule, the same principles apply to both escaping robbers and escaping burglars, and res gestae is a short way of saying that the underlying felony, and the homicide, form part of one continuous transaction which occurs without a significant break in the chain of events. State v. Anthony, 427 So. 2d 1155, 1983 La. LEXIS 9896 (Feb. 23, 1983).

In a prosecution for attempted murder, the trial court did not err in including within its general charge instructions regarding the crime of armed robbery; included in the definition of first-degree murder was the killing of a human being when the offender was engaged in the perpetration of armed robbery, and the evidence established that defendant shot an officer who had responded to a radio dispatch alerting him that a robbery was in progress. State v. Williams, 346 So. 2d 181, 1977 La. LEXIS 5766 (May 16, 1977).

Defendants were properly convicted of abducting and murdering two gas station attendants during a robbery; the rebuttable presumption of innocence contained in La. Rev. Stat. Ann. § 15:432 permitted the prosecutor to ask potential jurors during voir dire if they could accept and apply the presumption that a person found in the unexplained possession of recently stolen items was a thief without prejudicing defendants. State v. Kaufman, 278 So. 2d 86, 1972 La. LEXIS 5297 (Dec. 11, 1972).

••• Voluntary Manslaughter

•••• General Overview. — Evidence was sufficient to sustain a second-degree murder conviction, rather than manslaughter, where even if defendant’s motivation was some misguided belief that his child was at risk, an average person certainly would have had time over a three-day period to consider more rational ways to deal with a child welfare issue than killing the child’s other parent; the state rebutted any suggestion that the victim had mistreated or abandoned her child and established that defendant planned for at least three days to kill his wife. State v. Cheavious, 862 So. 2d 135, 2003 La. App. LEXIS 3305 (Nov. 19, 2003).

Trial court had not abused its sentencing discretion where it sentenced two defendants convicted, inter alia, of attempted first-degree murder of police officers and attempted manslaughter; the court considered the crimes and defendants’ lengthy violent criminal histories. State v. Marshall, 843 So. 2d 469, 2003 La. App. LEXIS 726 (Mar. 19, 2003), writ of certiorari denied by La. 2003-1087, 855 So. 2d 760, 2003 La. LEXIS 3038 (La. Oct. 17, 2003), writ of certiorari denied by La. 2003-1101, 855 So. 2d 760, 2003 La. LEXIS 3039 (La. Oct. 17, 2003), writ denied by La. 2003-1280, 872 So. 2d 506, 2004 La. LEXIS 1703 (La. May 14, 2004).

Defendant’s argument, in trial for murder, that a verdict of manslaughter was more appropriate because the victim provoked the crime by drugging him and making unwanted sexual advances was without merit and did not warrant modification of the verdict under La. Code Crim. Proc. Ann. art. 821(E); defensive wounds on the victim’s arm and hand, and stab wounds inflicted after the victim had stopped struggling, were indicative o defendant’s intent to kill, and the jury’s decision to reject the manslaughter was rational. State v. Jordan, 728 So. 2d 954, 1999 La. App. LEXIS 348 (Feb. 24, 1999), writ denied by La. 99-0893, 750 So. 2d 177, 1999 La. LEXIS 2585 (La. Oct. 8, 1999).

Where the evidence was overwhelming that defendant fired voluntarily, deliberately and intentionally, even if the argument is accepted that she panicked and intended only to ‘scare’ the crowd away, consequences of scaring the crowd were ‘intended’ by defendant; because the victim died as a result of the fatal shot which the defendant voluntarily fired, the homicide was an intended consequence of her conduct, and defendant was properly convicted of manslaughter and was properly denied her requested charge of negligent homicide. State v. Vergo, 594 So. 2d 1361, 1992 La. App. LEXIS 41 (Jan. 22, 1992).

Fact that defendant and the victim had exchanged words at a dance and that victim tried to back his car up while defendant attempted to block the car did not rise to the level of a provocation that would have justified killing the victim. State v. Gauthier, 546 So. 2d 652, 1989 La. App. LEXIS 1380 (June 29, 1989).

Insanity and intoxication defenses could not be combined such that a person who was voluntarily intoxicated could lose the ability to form a specific intent and to distinguish right from wrong, so a defendant was properly convicted of manslaughter. State v. Scott, 344 So. 2d 1002, 1977 La. LEXIS 5647 (Apr. 11, 1977).

•• Inchoate Crimes

••• Attempt

•••• General Overview. — The gravamen of the crime of attempted murder, whether first or second-degree, is the specific intent to kill and the commission of an overt act tending toward that goal; thus, where defendant shot the victim in the head, specific intent to kill could be inferred. State v. Lewis, 793 So. 2d 302, 2001 La. App. LEXIS 1625 (June 22, 2001).

Prosecution failed through either direct evidence or trial testimony to establish that defendant, who gave his gun to a co-defendant, intended that his co-defendant would use the gun to attempt to kill someone; the evidence was insufficient to establish first-degree murder, and the record supported reasonable hypothesis of defendant’s innocence. State v. Mitchell, 745 So. 2d 208, 1999 La. App. LEXIS 3131 (Nov. 5, 1999), reversed by, remanded by La. 99-3342, 772 So. 2d 78, 2000 La. LEXIS 2739 (La. Oct. 17, 2000).

Where the evidence established that the defendant knew that the victim was an undercover officer, the defendant beat the victim unconscious and thereafter continued to stomp on the victim’s head, and that the defendant shouted at a companion to “kill the bitch,” the evidence was sufficient to support defendant’s conviction for the offense of attempted first-degree murder. State v. Guidry, 647 So. 2d 511, 1994 La. App. LEXIS 3379 (Dec. 7, 1994).

Where the State proved that defendant had the specific intent to kill the police officer per La. Rev. Stat. Ann. §§ 14:27, 14:30, his sentence was not excessive where the trial court took cognizance of the criteria of La. Code Crim. Proc. Ann. art. 894.1, and the sentence did not shock one’s sense of justice as set forth in La. Const. art. I, § 20. State v. Rubin, 588 So. 2d 1289, 1991 La. App. LEXIS 2813 (Oct. 30, 1991).

Where defendant was arrested during a police raid while poised to shoot an approaching officer and she was charged with attempted first-degree murder of the officer in violation of La. Rev. Stat. Ann. §§ 14:27 and 14:30, the jury’s finding of guilty of attempted manslaughter was a valid responsive verdict to the offense charged and in accordance with La. Code Crim. Proc. Ann. art. 814(A)(2). State v. Kalathakis, 543 So. 2d 1004, 1989 La. App. LEXIS 704 (Apr. 19, 1989), affirmed in part and reversed in part by 563 So. 2d 228, 1990 La. LEXIS 1377 (La. 1990).

Defendant charged initially with first-degree murder and attempted first-degree murder was properly convicted of the amended charge of second-degree murder where he shot the victim, and she died as a result of a delayed reaction to the passage of the bullet through one of her legs where a blood clot formed after the shooting. State v. Le Bouef, 532 So. 2d 365, 1988 La. App. LEXIS 2020 (Oct. 5, 1988).

Sufficient evidence existed to support defendant’s conviction of attempted first-degree murder; evidence that defendant fired four shots at a police officer was sufficient circumstantial evidence of his specific intent to kill the officer or to inflict great bodily harm. State v. Chairs, 466 So. 2d 642, 1985 La. App. LEXIS 8470 (Mar. 11, 1985).

Rational trier of fact could have found defendant guilty beyond a reasonable doubt of aggravated rape and attempted first-degree murder based on the victim’s testimony, substantial other testimony supporting her recollection of events, defendant’s admission that he was at or near the crime scene at the time, and his failure to offer a credible explanation of his whereabouts. State v. Williams, 445 So. 2d 1171, 1984 La. LEXIS 7977 (Jan. 16, 1984).

In a prosecution for attempted murder, the trial court did not err in including within its general charge instructions regarding the crime of armed robbery; included in the definition of first-degree murder was the killing of a human being when the offender was engaged in the perpetration of armed robbery, and the evidence established that defendant shot an officer who had responded to a radio dispatch alerting him that a robbery was in progress. State v. Williams, 346 So. 2d 181, 1977 La. LEXIS 5766 (May 16, 1977).

Where a trial court erroneously instructed a jury that it could have convicted defendant of attempted murder without finding a specific intent to kill, the case was reversed and remanded for a new trial; however, defendant’s motions for a directed verdict and a new trial were properly denied because a properly instructed jury could have inferred a specific intent to kill from the fact that defendant slashed his girlfriend’s face with a knife and kicked her in the stomach. State v. Butler, 322 So. 2d 189, 1975 La. LEXIS 4107 (Nov. 3, 1975).

Trial court’s erroneous instruction that a jury did not have to find a specific intent to kill in order to convict defendant of attempted murder did not constitute harmless error because the evidence presented was only sufficient to sustain a conviction for aggravated battery. State v. Butler, 322 So. 2d 189, 1975 La. LEXIS 4107 (Nov. 3, 1975).

Defendant was properly convicted of attempted murder in violation of La. Rev. Stat. Ann. §§ 14:30 and 14:27 even though the license number of the perpetrator’s vehicle placed it, and not defendant, at the crime scene, because some evidence showing defendant driving the vehicle both before and after the shooting inferentially linked him to the crime; thus, defendant was not entitled to a directed verdict under La. Code Crim. Proc. Ann. art. 778, as some evidence existed that allowed for a jury to support conviction. State v. Carvin, 308 So. 2d 757, 1975 La. LEXIS 3559 (Feb. 24, 1975).

••• Conspiracy

•••• General Overview. — Defendant was properly convicted of conspiracy to commit first-degree murder in violation of La. Rev. Stat. Ann. §§ 14:26 and 14:30(4) based his offer to pay a hit man to kill a witness in a separate armed robbery case and the hit man’s acceptance of a down payment before he was arrested for the crime. State v. Richards, 426 So. 2d 1314, 1982 La. LEXIS 11014 (May 17, 1982).

•• Miscellaneous Offenses

••• Lesser Included Offenses

•••• General Overview. — Where defendant was arrested during a police raid while poised to shoot an approaching officer and she was charged with attempted first-degree murder of the officer in violation of La. Rev. Stat. Ann. §§ 14:27 and 14:30, the jury’s finding of guilty of attempted manslaughter was a valid responsive verdict to the offense charged and in accordance with La. Code Crim. Proc. Ann. art. 814(A)(2). State v. Kalathakis, 543 So. 2d 1004, 1989 La. App. LEXIS 704 (Apr. 19, 1989), affirmed in part and reversed in part by 563 So. 2d 228, 1990 La. LEXIS 1377 (La. 1990).

Testimony as to a taunt made by defendant’s victim shortly before he killed her was critical to his manslaughter defense in his murder trial; by erroneously restricting evidence bearing on that defense in both the guilt and sentencing phases of his trial, the trial court deprived defendant of a fair trial by excluding crucial mitigating evidence. State v. Weiland, 505 So. 2d 702, 1987 La. LEXIS 8992 (Apr. 6, 1987).

Under La. Rev. Stat. Ann. § 14:30, the State was required to prove any of the elements set out in the statute, in addition to the elements of the specific intent to kill or to inflict great bodily harm, to be able to convict the defendant of first-degree murder; without proof of any of the other elements, the defendant was only guilty of the lesser included offense of second-degree murder. State v. Thomas, 427 So. 2d 428, 1982 La. LEXIS 12904 (Sept. 7, 1982).

• Accessories

•• Aiding & Abetting. — Trial court properly rejected defendant’s special instruction that the jury could not return a sentence of death unless it found defendant pulled the trigger on the weapon that killed the victim; one who aids and abets in the commission of first-degree murder may be charged and convicted as a principle, and the fact that the murder weapon was employed directly by the defendant’s accomplice is a mitigating circumstance. State v. Sonnier, 402 So. 2d 650, 1981 La. LEXIS 8641 (June 22, 1981), writ of certiorari denied by 463 U.S. 1229, 103 S. Ct. 3571, 77 L. Ed. 2d 1412 (1983).

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Contrary to a defendant’s argument, first-degree murder was still classified as a capital offense for purposes of a district court’s jurisdiction over a juvenile offender. State v. Moore, 340 So. 2d 1351, 1976 La. LEXIS 5242 (Dec. 13, 1976).

• Interrogation

•• Miranda Rights

••• Voluntary Waiver. — Based on the evidence before the appellate court, it held that the trial court had not manifestly erroneously suppressed young defendant’s confession about his involvement in a murder; the defendant had actually been arrested for carjacking and expert testimony pursuant to a competency hearing overwhelmingly indicated that defendant was not able to have understood and intelligently waive his rights as given to him at the time he made his statement. State v. Raiford, 846 So. 2d 913, 2003 La. App. LEXIS 1253 (Apr. 23, 2003), writ denied by La. 2003-1468, 847 So. 2d 1217, 2003 La. LEXIS 1968 (La. June 18, 2003).

•• Voluntariness. — Defendant was properly convicted of first-degree murder where his written confession was freely and voluntarily given after he had been informed of his rights on three separate occasions; defendant’s diminished capacity did not vitiate his ability to make a voluntary confession. State v. Bueno, 499 So. 2d 362, 1986 La. App. LEXIS 8196 (Nov. 14, 1986).

• Discovery & Inspection

•• Brady Materials

••• General Overview. — Where a prosecutor failed to turn over exculpatory statements regarding an inmate’s intoxication when a shooting occurred, the inmate’s application for post-conviction relief should have been granted; the statements supported a defense theory in a murder trial. State v. Lindsey, 844 So. 2d 961, 2003 La. App. LEXIS 1070 (Apr. 2, 2003).

Because Brady material was withheld from a defendant who was convicted of first-degree murder and because his inculpatory statement was brought into the jury deliberation room after the jury retired, each of which was reversible error, his motion for a new trial should have been granted. State v. Perkins, 423 So. 2d 1103, 1982 La. LEXIS 12730 (Nov. 29, 1982).

• Pretrial Motions & Procedures

•• Speedy Trial

••• General Overview. — Defendant’s right to a speedy trial was not violated by a delay of fifteen months and six days and the trial court therefore erred in granting his motion to quash indictments charging him with two counts of first-degree murder; all continuances were granted for legitimate and recognized reasons, defendant did not actively pursue his right to a speedy trial, and he was not prejudiced by the delay. State v. Alfred, 337 So. 2d 1049, 1976 La. LEXIS 4532 (Sept. 24, 1976).

•• Transfer. — In a case in which a defendant was convicted of murder while committing or attempting to commit armed robbery, La. Rev. Stat. Ann. § 14:30(2) and sentenced to death, his motion for change of venue was properly denied; the publicity in the case was no greater than in other cases of a similar nature and the defendant had not borne his burden of proving a sound reason for a change of venue as required by La. Code Crim. Proc. Ann. art. 622. State v. Foy, 278 So. 2d 38, 1973 La. LEXIS 5709 (May 7, 1973).

• Double Jeopardy

•• General Overview. — The double jeopardy doctrine prohibited conviction of a defendant on two counts of first-degree murder because La. Rev. Stat. Ann. § 14:30(3) required the showing of an intent to kill more than one person. State v. Williams, 461 So. 2d 1118, 1984 La. App. LEXIS 10266 (Dec. 11, 1984), overruled by State v. Wilson, 538 So. 2d 1124, 1989 La. App. LEXIS 260 (La.App. 5 Cir. 1989).

•• Attachment Jeopardy. — Defendant was not placed in double jeopardy for being convicted for aggravated rape and first-degree murder because aggravated rape included the element of penetration and the crime of first-degree murder did not. State v. Edgar, 570 So. 2d 88, 1990 La. App. LEXIS 2387 (Oct. 30, 1990), vacated by 573 So. 2d 1128, 1991 La. LEXIS 242 (La. 1991).

Because simple battery required general intent, whereas, attempted murder required specific intent, simple battery and attempted murder were not identical and the prosecution of defendant for attempted murder did not constitute former jeopardy. State v. Comeaux, 249 LA. 914, 192 So. 2d 122, 1966 La. LEXIS 2165 (Nov. 7, 1966).

• Juries & Jurors

•• Challenges for Cause

••• General Overview. — In a direct appeal pursuant to La. Const. art. V, § 5(D), a defendant’s conviction for first-degree murder and his sentence to death after the jury found two statutory aggravating circumstances was reversed, because two jurors, who in effect stated that they would consider only the death penalty for an intentional murder, should have been stricken for cause. State v. Divers, 681 So. 2d 320, 1996 La. LEXIS 2092 (Sept. 5, 1996), writ of certiorari denied by 520 U.S. 1182, 117 S. Ct. 1461, 137 L. Ed. 2d 564, 1997 U.S. LEXIS 2458, 65 U.S.L.W. 3693 (1997).

•• Challenges to Jury Venire

••• Fair Cross-Section Challenges

•••• General Overview. — Supreme court affirmed convictions and death sentences for three first-degree murders under La. Rev. Stat. Ann. § 14:30 and two manslaughter convictions under La. Rev. Stat. Ann. § 14:31; defendant was paranoid but competent to proceed and clearly understood consequences of withdrawal of an insanity plea, and for fair-cross section jury selection purposes, people that had a common idea, a single attitude, (that they would not impose the death penalty), did not comprise a cognizable, distinctive group. State v. Lowenfield, 495 So. 2d 1245, 1985 La. LEXIS 10101 (Dec. 2, 1985), writ of certiorari denied by 476 U.S. 1153, 106 S. Ct. 2259, 90 L. Ed. 2d 704, 1986 U.S. LEXIS 1710, 54 U.S.L.W. 3777 (1986).

•• Peremptory Challenges

••• General Overview. — Where defendant was charged with murdering a taxi cab driver during a robbery, the trial court did not err by excusing two prospective jurors for cause since the State had not used all of its peremptory challenges during jury selection. State v. Hillard, 398 So. 2d 1057, 1981 La. LEXIS 8058 (May 18, 1981).

• Jurisdiction & Venue

•• Venue. — Venue was proper in the parish where the murder victims’ mutilated bodies were found even though no evidence established where any element of the crimes had occurred, because otherwise, defendants would have escaped trial merely because they had had the mental acuity to conceal the place where any acts of the offense had occurred. State v. Anderson, 877 So. 2d 336, 2004 La. App. LEXIS 1784 (July 7, 2004).

• Trials

•• Burdens of Proof

••• Prosecution. — State’s burden is to prove that defendant acted in concert with his co-perpetrator, that defendant had the specific intent to kill, and that one of the aggravating elements enumerated in La. Rev. Stat. Ann. § 14:30 was present. State v. Watts, 835 So. 2d 441, 2003 La. LEXIS 15 (Jan. 14, 2003).

•• Continuances. — Trial court did not abuse its discretion where it denied defendants’ motion for a continuance after the voire dire had started; defendants hired private counsel the night before the trial and the court considered the outstanding careers and competence of appointed counsel as well as retained counsel’s ability to try the case in the context of the constitutional requirement to safeguard defendants’ rights and concluded that neither defendants’ nor the state’s interests would have been served by delaying the trial. State v. Marshall, 843 So. 2d 469, 2003 La. App. LEXIS 726 (Mar. 19, 2003), writ of certiorari denied by La. 2003-1087, 855 So. 2d 760, 2003 La. LEXIS 3038 (La. Oct. 17, 2003), writ of certiorari denied by La. 2003-1101, 855 So. 2d 760, 2003 La. LEXIS 3039 (La. Oct. 17, 2003), writ denied by La. 2003-1280, 872 So. 2d 506, 2004 La. LEXIS 1703 (La. May 14, 2004).

•• Defendant’s Rights

••• Right to Fair Trial. — Because Brady material was withheld from a defendant who was convicted of first-degree murder and because his inculpatory statement was brought into the jury deliberation room after the jury retired, each of which was reversible error, his motion for a new trial should have been granted. State v. Perkins, 423 So. 2d 1103, 1982 La. LEXIS 12730 (Nov. 29, 1982).

Where defendant was convicted of first-degree murder under La. Rev. Stat. Ann. § 14:30, the trial court erred by not allowing defendant to cross-examine the co-defendant about his juvenile record. State v. Hillard, 398 So. 2d 1057, 1981 La. LEXIS 8058 (May 18, 1981).

••• Right to Speedy Trial. — Defendant’s right to a speedy trial was not violated by a delay of fifteen months and six days and the trial court therefore erred in granting his motion to quash indictments charging him with two counts of first-degree murder; all continuances were granted for legitimate and recognized reasons, defendant did not actively pursue his right to a speedy trial, and he was not prejudiced by the delay. State v. Alfred, 337 So. 2d 1049, 1976 La. LEXIS 4532 (Sept. 24, 1976).

•• Judicial Discretion. — Trial court had not abused its sentencing discretion where it sentenced two defendants convicted, inter alia, of attempted first-degree murder of police officers and attempted manslaughter; the court considered the crimes and defendants’ lengthy violent criminal histories. State v. Marshall, 843 So. 2d 469, 2003 La. App. LEXIS 726 (Mar. 19, 2003), writ of certiorari denied by La. 2003-1087, 855 So. 2d 760, 2003 La. LEXIS 3038 (La. Oct. 17, 2003), writ of certiorari denied by La. 2003-1101, 855 So. 2d 760, 2003 La. LEXIS 3039 (La. Oct. 17, 2003), writ denied by La. 2003-1280, 872 So. 2d 506, 2004 La. LEXIS 1703 (La. May 14, 2004).

•• Motions for Acquittal. — Defendant was properly convicted of attempted murder in violation of La. Rev. Stat. Ann. §§ 14:30 and 14:27 even though the license number of the perpetrator’s vehicle placed it, and not defendant, at the crime scene, because some evidence showing defendant driving the vehicle both before and after the shooting inferentially linked him to the crime; thus, defendant was not entitled to a directed verdict under La. Code Crim. Proc. Ann. art. 778, as some evidence existed that allowed for a jury to support conviction. State v. Carvin, 308 So. 2d 757, 1975 La. LEXIS 3559 (Feb. 24, 1975).

•• Pretrial Publicity. — In a case in which a defendant was convicted of murder while committing or attempting to commit armed robbery, La. Rev. Stat. Ann. § 14:30(2) and sentenced to death, his motion for change of venue was properly denied; the publicity in the case was no greater than in other cases of a similar nature and the defendant had not borne his burden of proving a sound reason for a change of venue as required by La. Code Crim. Proc. Ann. art. 622. State v. Foy, 278 So. 2d 38, 1973 La. LEXIS 5709 (May 7, 1973).

• Witnesses

•• Credibility. — Where the sufficiency of the evidence to support defendant’s conviction for attempted first-degree murder of police officers in violation of La. Rev. Stat. Ann. § 14:30 rested upon a credibility finding, it was inappropriate to reverse a trial court’s determination that defendant’s testimony that he barricaded himself in his home and shot at officers who were investigating his wife’s domestic violence call so that the officers would kill him was incredible, and that he specifically intended to kill the officers under La. Rev. Stat. Ann. § 14:27. State v. Fauchetta, 738 So. 2d 104, 1999 La. App. LEXIS 1730 (June 1, 1999), writ denied by La. 1999-1983, 752 So. 2d 176, 2000 La. LEXIS 90 (La. Jan. 7, 2000).

• Defenses

•• General Overview. — Defendant’s argument, in trial for murder, that a verdict of manslaughter was more appropriate because the victim provoked the crime by drugging him and making unwanted sexual advances was without merit and did not warrant modification of the verdict under La. Code Crim. Proc. Ann. art. 821(E); defensive wounds on the victim’s arm and hand, and stab wounds inflicted after the victim had stopped struggling, were indicative o defendant’s intent to kill, and the jury’s decision to reject the manslaughter was rational. State v. Jordan, 728 So. 2d 954, 1999 La. App. LEXIS 348 (Feb. 24, 1999), writ denied by La. 99-0893, 750 So. 2d 177, 1999 La. LEXIS 2585 (La. Oct. 8, 1999).

•• Coercion & Duress. — While coercion, or threats by defendant’s accomplice might have affected defendant’s motivation for killing, i.e., to survive, this factor had no bearing on whether defendant had specific intent as required by the first-degree murder statute, La. Rev. Stat. Ann. § 14:30; the trial judge’s instruction to the effect that the defense of coercion was not available to one charged with murder was a correct statement of the law, La. Rev. Stat. Ann. § 14:18(6). State v. Glass, 455 So. 2d 659, 1984 La. LEXIS 8993 (May 14, 1984), writ of certiorari denied by 471 U.S. 1080, 105 S. Ct. 2159, 85 L. Ed. 2d 514, 1985 U.S. LEXIS 1731 (1985).

•• Diminished Capacity. — Based on the evidence before the appellate court, it held that the trial court had not manifestly erroneously suppressed young defendant’s confession about his involvement in a murder; the defendant had actually been arrested for carjacking and expert testimony pursuant to a competency hearing overwhelmingly indicated that defendant was not able to have understood and intelligently waive his rights as given to him at the time he made his statement. State v. Raiford, 846 So. 2d 913, 2003 La. App. LEXIS 1253 (Apr. 23, 2003), writ denied by La. 2003-1468, 847 So. 2d 1217, 2003 La. LEXIS 1968 (La. June 18, 2003).

•• Intoxication. — Where a prosecutor failed to turn over exculpatory statements regarding an inmate’s intoxication when a shooting occurred, the inmate’s application for post-conviction relief should have been granted; the statements supported a defense theory in a murder trial. State v. Lindsey, 844 So. 2d 961, 2003 La. App. LEXIS 1070 (Apr. 2, 2003).

Man was properly convicted of first-degree murder under La. Rev. Stat. Ann. § 14:30(A)(3) after he failed to carry his burden of proving that he lacked specific intent to commit the crime because he was involuntarily intoxicated by a combination of alcohol and prescription drugs. State v. Wisinger, 618 So. 2d 923, 1993 La. App. LEXIS 1690 (Apr. 23, 1993), writ of certiorari denied by 625 So. 2d 1063, 1993 La. LEXIS 2943 (La. 1993).

Although there was conflicting evidence as to defendant’s appearance of intoxication, the evidence overwhelmingly indicated that defendant was aware of what he was doing and had the requisite specific intent to commit first-degree murder, especially in light of the severity of the attack and the facts that defendant was able to leave the scene, stop at both his brother’s house and a friend’s house, and then proceed to drive to another town. State v. Freeman, 517 So. 2d 390, 1987 La. App. LEXIS 11066 (Dec. 8, 1987).

•• Justification. — Trial court properly admitted the State’s evidence showing that the victim was shot twice in the head after he was already critically injured in order to show the defendant’s specific intent and to rebut the defense of justification to the charge of first-degree murder under La. Rev. Stat. Ann. § 14:30. State v. Eaker, 380 So. 2d 19, 1980 La. LEXIS 8220 (Jan. 28, 1980), writ of certiorari denied by 449 U.S. 847, 101 S. Ct. 133, 66 L. Ed. 2d 57, 1980 U.S. LEXIS 2936, 49 U.S.L.W. 3247 (1980).

•• Self-Defense. — In a second-degree murder case, the severity of the victim’s neck wounds, the fact that defendant sustained no injuries in the fray, his initial denial of any knowledge of the victim’s death, his attempt to cover up his actions, and the lack of evidence that defendant attempted to retreat from the altercation was sufficient to find that the homicide was not committed in self-defense. State v. Woodhead, 866 So. 2d 995, 2004 La. App. LEXIS 68 (Jan. 27, 2004), writ denied by La. 2004-0598, 877 So. 2d 144, 2004 La. LEXIS 2313 (La. July 2, 2004).

Defendant was convicted of first-degree murder in violation of La. Rev. Stat. Ann. § 14:30(A) as he had the required specific intent, pursuant to La. Rev. Stat. Ann. § 14:10(1) and the State was able to prove beyond a reasonable doubt that the homicide was not justifiable, pursuant to La. Rev. Stat. Ann. § 14:20, in the face of his claim of self-defense. State v. Causey, 721 So. 2d 78, 1998 La. App. LEXIS 3327 (Oct. 21, 1998).

Defendant was properly convicted of second-degree murder after four eyewitnesses said he shot the victim while the victim was non-aggressively trying to calm defendant after the victim stopped defendant from bothering two women inside a bar; defendant’s claim of self-defense was properly rejected because the jury was not required to believe defendant’s assertion that the witnesses’ testimony was a “pack of lies.” State v. Willis, 438 So. 2d 605, 1983 La. App. LEXIS 8778 (June 29, 1983).

• Scienter

•• Specific Intent. — Where defendant’s statement established that he went to the victim’s home, armed himself with a dangerous weapon, attempted to take CDs from the victim’s immediate control by force, and stabbed the victim a minimum of 25 times, using knives, scissors, and screwdrivers, the evidence of specific intent to kill or to inflict great bodily harm was overwhelming; the evidence was sufficient to support defendant’s conviction for first-degree murder in violation of La. Rev. Stat. Ann. § 14:30. State v. Legrand, 864 So. 2d 89, 2003 La. LEXIS 3438 (Dec. 3, 2003), writ of certiorari denied by 544 U.S. 947, 125 S. Ct. 1692, 161 L. Ed. 2d 523, 2005 U.S. LEXIS 2787, 73 U.S.L.W. 3569 (2005).

Defense argued that the State failed to prove each element of La. Rev. Stat. Ann. § 14:30(A)(3), which required that the perpetrator have a specific intent to kill, but clearly, the State proved that defendant’s discharge of a firearm at close range, while directly aimed at one son (left a paraplegic), and the son’s father (who was killed), was indicative of a specific intent to kill or inflict great bodily harm upon more than one person; further, the fact that defendant was the perpetrator was proved by eyewitness testimony from the wounded son and the other 11 year-old son at the scene, both of whom positively identified defendant in court. State v. Turner, 859 So. 2d 911, 2003 La. App. LEXIS 2985 (Oct. 29, 2003), writ of certiorari denied by La. 2003-3400, 871 So. 2d 347, 2004 La. LEXIS 1019 (La. Mar. 26, 2004).

Where evidence was sufficient to establish that the defendant and the victim were not involved in a fight prior to the victim being killed, and that the victim appeared to have been relaxed in his recliner when he was shot, the jury properly concluded that defendant had the specific intent to kill as required under La. Rev. Stat. § 14:30. State v. Oxley, 802 So. 2d 35, 2001 La. App. LEXIS 1130 (May 16, 2001), writ denied by La. 2001-1784, 815 So. 2d 96, 2002 La. LEXIS 1456 (La. May 3, 2002).

Defendant was properly convicted of second-degree murder, a violation of La. Rev. Stat. Ann. § 14:30.1(A)(1), rather than manslaughter, a violation of La. Rev. Stat. Ann. § 14:31(A)(1), given that the specific intent to kill under La. Rev. Stat. Ann. § 14:10(1), in that he acted with deliberation and reflection and not in the heat of passion, could be inferred from the fact that he shot the victim at a fairly close range. State v. Cummings, 771 So. 2d 874, 2000 La. App. LEXIS 2916 (Nov. 3, 2000).

Under La. Rev. Stat. Ann. § 14:30A(1), a specific intent killing during the commission or attempted commission of an armed robbery or second-degree kidnapping is a first-degree murder; under La. Rev. Stat. Ann. § 14:30A(3) it is also a specific intent killing when the offender has the specific intent to kill or to inflict great bodily harm upon more than one person, also is first-degree murder. This intent requires an offender to contemplate and actually cause the death of one person and the risk of death or great bodily harm to at least one other person by a series of acts during a single criminal episode or transaction. State v. Broaden, 2000 La. LEXIS 3614 (Feb. 21, 2000).

Evidence is sufficient to sustain a conviction for first-degree murder and robbery where the defendant’s own testimony demonstrates that the defendant was not merely present at the scene of the crime, but rather that the defendant knowingly participated in the execution of the robbery and murder of the victim. State v. Webb, 750 So. 2d 479, 2000 La. App. LEXIS 63 (Jan. 26, 2000), writ denied by La. 2000-0593, 775 So. 2d 1078, 2000 La. LEXIS 3422 (La. Dec. 8, 2000).

Evidence of defendant’s specific intent to kill or inflict severe bodily harm, sufficient to support a conviction under La. Rev. Stat. Ann. § 14:30.1, was clear where, after scuffling with a man earlier in the evening, defendant shot at least four times into a room of the man’s house where the light and noise of a television indicated that people were present; defendant’s specific intent was transferred to a child who was killed by the shots. State v. Scott, 752 So. 2d 255, 2000 La. App. LEXIS 39 (Jan. 5, 2000).

Where the sufficiency of the evidence to support defendant’s conviction for attempted first-degree murder of police officers in violation of La. Rev. Stat. Ann. § 14:30 rested upon a credibility finding, it was inappropriate to reverse a trial court’s determination that defendant’s testimony that he barricaded himself in his home and shot at officers who were investigating his wife’s domestic violence call so that the officers would kill him was incredible, and that he specifically intended to kill the officers under La. Rev. Stat. Ann. § 14:27. State v. Fauchetta, 738 So. 2d 104, 1999 La. App. LEXIS 1730 (June 1, 1999), writ denied by La. 1999-1983, 752 So. 2d 176, 2000 La. LEXIS 90 (La. Jan. 7, 2000).

Evidence provided a rational basis for a trier of fact to find, beyond a reasonable doubt, that defendant was the person who killed one man where he had the specific intent, as required by La. Rev. Stat. Ann. § 14:10(1), to kill more than one person because guns were fired only a short distance from where a group of people were standing, bullets and spent casings were found all over the area where the people were standing, a witness identified defendant as one of the assailants, defendant claimed ownership of a car that roughly matched the description of a car driven by the assailants, defendant gave conflicting reports concerning the theft of the car, and a bullet matching the shells at the scene was found in the car; therefore, defendant’s conviction for first-degree murder under La. Rev. Stat. Ann. § 14:30(3) was supported by sufficient evidence. State v. Davis, 727 So. 2d 453, 1998 La. App. LEXIS 3809 (Dec. 16, 1998).

Defendant was convicted of first-degree murder in violation of La. Rev. Stat. Ann. § 14:30(A) as he had the required specific intent, pursuant to La. Rev. Stat. Ann. § 14:10(1) and the State was able to prove beyond a reasonable doubt that the homicide was not justifiable, pursuant to La. Rev. Stat. Ann. § 14:20, in the face of his claim of self-defense. State v. Causey, 721 So. 2d 78, 1998 La. App. LEXIS 3327 (Oct. 21, 1998).

There was sufficient evidence that defendant had the required specific intent to rob and kill the victim because defendant was armed with a gun, attempted to rob the victim, and when the victim resisted shot him three times. State v. Gay, 697 So. 2d 642, 1997 La. App. LEXIS 1662 (June 18, 1997).

Offender who killed a father and seriously injured his two sons who were trying to prevent the kidnapping of the offender’s former girlfriend by offender from a public place did show specific intent to kill as required by La. Rev. Stat. Ann. § 14:30(A)(1), and specific intent to kill or inflict great bodily harm upon more than one person, La. Rev. Stat. Ann. § 14:30(A)(3). State v. Williamson, 671 So. 2d 1208, 1996 La. App. LEXIS 705 (Apr. 3, 1996), writ denied by La. 96-1143, 679 So. 2d 1380, 1996 La. LEXIS 2638 (La. Oct. 4, 1996), writ denied by La. 98-0058, 719 So. 2d 1279, 1998 La. LEXIS 1626 (La. May 29, 1998).

Second-degree murder defendant who had injected a shop worker with a clear syringe while stating that he was injecting her with the AIDS virus had the specific intent to kill or inflict great bodily harm, and thus had been properly charged under La. Rev. Stat. Ann. § 14:30.1(A). State v. Caine, 652 So. 2d 611, 1995 La. App. LEXIS 654 (Mar. 3, 1995), writ of certiorari denied by La. 95-0860, 661 So. 2d 1358, 1995 La. LEXIS 2608 (La. Oct. 27, 1995).

Where a defendant walked into his estranged wife’s house and shot and killed both her and a male friend, the defendant’s conviction for first-degree murder was affirmed, where the defendant failed to establish by a preponderance of the evidence that he acted in the heat of passion which, would negate the specific intent to kill required for a conviction of murder. State v. James, 627 So. 2d 203, 1993 La. App. LEXIS 3503 (Nov. 18, 1993), writ of certiorari denied by La. 93-3015, 646 So. 2d 375, 1994 La. LEXIS 2808 (La. Nov. 18, 1994).

Defendant’s attempted first-degree murder conviction was upheld where defendant had the requisite specific intent to be found guilty of attempted first-degree murder. State v. Rice, 626 So. 2d 515, 1993 La. App. LEXIS 3415 (Nov. 3, 1993).

Under La. Code Crim. Proc. Ann. art. 821, the evidence was sufficient to support the defendant’s conviction for first-degree murder, in violation of La. Rev. Stat. Ann. § 14:30, since the defendant shot his victims at close range and it could be inferred that he had the specific intent to kill as defined by La. Rev. Stat. Ann. § 14:10(1). State v. Holliday, 623 So. 2d 127, 1993 La. App. LEXIS 2555 (July 2, 1993), writ of certiorari denied by 629 So. 2d 358, 1993 La. LEXIS 3141 (La. 1993).

Evidence, showing that defendant stabbed his girlfriend and threw three of the girlfriend’s children from a third-floor balcony, was sufficient, under La. Rev. Stat. Ann. § 14:30(A)(3), to show that defendant intended to inflict great bodily harm upon more than one person. State v. Brown, 619 So. 2d 692, 1993 La. App. LEXIS 1845 (May 13, 1993).

Man was properly convicted of first-degree murder under La. Rev. Stat. Ann. § 14:30(A)(3) after he failed to carry his burden of proving that he lacked specific intent to commit the crime because he was involuntarily intoxicated by a combination of alcohol and prescription drugs. State v. Wisinger, 618 So. 2d 923, 1993 La. App. LEXIS 1690 (Apr. 23, 1993), writ of certiorari denied by 625 So. 2d 1063, 1993 La. LEXIS 2943 (La. 1993).

Defendant had specific intent to kill two victims and therefore he was properly convicted on two counts of first-degree murder; the “same evidence” test was satisfied because the enhancement did not require proof of an actual killing, only the specific intent to do so. State v. Wilson, 538 So. 2d 1124, 1989 La. App. LEXIS 260 (Feb. 15, 1989).

Although there was conflicting evidence as to defendant’s appearance of intoxication, the evidence overwhelmingly indicated that defendant was aware of what he was doing and had the requisite specific intent to commit first-degree murder, especially in light of the severity of the attack and the facts that defendant was able to leave the scene, stop at both his brother’s house and a friend’s house, and then proceed to drive to another town. State v. Freeman, 517 So. 2d 390, 1987 La. App. LEXIS 11066 (Dec. 8, 1987).

Where defendant participated in tying up the victim, engaging in sexual acts with the victim, gagging the victim, and driving him to a location where the victim was shot, there was sufficient evidence to infer the intent to commit murder. State v. Brooks, 505 So. 2d 714, 1987 La. LEXIS 8979 (Apr. 6, 1987), writ of certiorari denied by 484 U.S. 947, 108 S. Ct. 337, 98 L. Ed. 2d 363, 1987 U.S. LEXIS 4687, 56 U.S.L.W. 3338 (1987).

While coercion, or threats by defendant’s accomplice might have affected defendant’s motivation for killing, i.e., to survive, this factor had no bearing on whether defendant had specific intent as required by the first-degree murder statute, La. Rev. Stat. Ann. § 14:30; the trial judge’s instruction to the effect that the defense of coercion was not available to one charged with murder was a correct statement of the law, La. Rev. Stat. Ann. § 14:18(6). State v. Glass, 455 So. 2d 659, 1984 La. LEXIS 8993 (May 14, 1984), writ of certiorari denied by 471 U.S. 1080, 105 S. Ct. 2159, 85 L. Ed. 2d 514, 1985 U.S. LEXIS 1731 (1985).

Where defendant was present when the victim was killed, participated in criminal acts in the home, and did not try to leave or prevent any criminal acts, he possessed the specific intent necessary to support a conviction of first-degree murder. State v. Faulkner, 447 So. 2d 1139, 1984 La. App. LEXIS 8301 (Feb. 28, 1984), writ of certiorari denied by 449 So. 2d 1345, 1984 La. LEXIS 8883 (La. 1984).

Trial court properly admitted the State’s evidence showing that the victim was shot twice in the head after he was already critically injured in order to show the defendant’s specific intent and to rebut the defense of justification to the charge of first-degree murder under La. Rev. Stat. Ann. § 14:30. State v. Eaker, 380 So. 2d 19, 1980 La. LEXIS 8220 (Jan. 28, 1980), writ of certiorari denied by 449 U.S. 847, 101 S. Ct. 133, 66 L. Ed. 2d 57, 1980 U.S. LEXIS 2936, 49 U.S.L.W. 3247 (1980).

Where a trial court erroneously instructed a jury that it could have convicted defendant of attempted murder without finding a specific intent to kill, the case was reversed and remanded for a new trial; however, defendant’s motions for a directed verdict and a new trial were properly denied because a properly instructed jury could have inferred a specific intent to kill from the fact that defendant slashed his girlfriend’s face with a knife and kicked her in the stomach. State v. Butler, 322 So. 2d 189, 1975 La. LEXIS 4107 (Nov. 3, 1975).

Trial court’s erroneous instruction that a jury did not have to find a specific intent to kill in order to convict defendant of attempted murder did not constitute harmless error because the evidence presented was only sufficient to sustain a conviction for aggravated battery. State v. Butler, 322 So. 2d 189, 1975 La. LEXIS 4107 (Nov. 3, 1975).

Where a gun used in other shooting incidents was the same gun that was used in a murder, evidence of bullets and shell casings used in the other crimes was irrelevant to prove defendant’s specific intent to kill the victim; evidence of specific intent was not essential because there was a presumption that one intended the consequences of his act in shooting another. State v. Jordan, 276 So. 2d 277, 1973 La. LEXIS 5903 (Mar. 26, 1973).

Where the State prosecuted defendants for both conceiving a plan of allowing themselves to be picked up by an alleged homosexual whom they intended to beat and rob, and that as a result of their actions, the victim died, a trial court’s ruling requiring the State was not required to elect between murder from specific intent and where the offender has no intent to kill but is engaged in certain felonies; the State could prosecute a continuing course of action resulting in death under either provision, whether or not the intent was to murder or commit a robbery. State v. Rowan, 233 LA. 284, 96 So. 2d 569, 1957 La. LEXIS 1293 (June 28, 1957).

• Jury Instructions

•• Objections. — In a prosecution for attempted murder, the trial court did not err in including within its general charge instructions regarding the crime of armed robbery; included in the definition of first-degree murder was the killing of a human being when the offender was engaged in the perpetration of armed robbery, and the evidence established that defendant shot an officer who had responded to a radio dispatch alerting him that a robbery was in progress. State v. Williams, 346 So. 2d 181, 1977 La. LEXIS 5766 (May 16, 1977).

•• Particular Instructions

••• Lesser Included Offenses. — Contrary to defendant’s argument, the evidence was not sufficient to support a jury instruction of manslaughter in defendant’s murder trial as the evidence supported the conclusion that the murder was committed in the process of a robbery of the victim, not theft. State v. Goodley, 820 So. 2d 478, 2002 La. LEXIS 2166 (June 21, 2002).

••• Presumption of Innocence. — Defendant argued that an instruction read to the jury created a presumption of specific intent in violation of the Fourteenth Amendment; however, while the instruction contained a prohibited conclusive presumption of intent, the court held that it did not lessen the state’s burden of proving that defendant fired the gun intentionally. State v. Hamilton, 478 So. 2d 123, 1985 La. LEXIS 9738 (Oct. 21, 1985), writ of certiorari denied by 478 U.S. 1022, 106 S. Ct. 3339, 92 L. Ed. 2d 743, 1986 U.S. LEXIS 2763, 54 U.S.L.W. 3867 (1986).

•• Requests to Charge. — In a conviction for second-degree murder, the trial court did not err in its charge defining manslaughter under La. Rev. Stat. Ann. §§ 14:30, 14:30.1, and 14:31(2) where defendant alleged he did not have the specific intent to commit the crime as he was legally insane at the time of the offense. State v. Campbell, 673 So. 2d 1061, 1996 La. App. LEXIS 530 (Mar. 13, 1996), writ of certiorari denied by La. 96-1785, 685 So. 2d 140, 1997 La. LEXIS 135 (La. Jan. 10, 1997), reversed by, remanded by 523 U.S. 392, 118 S. Ct. 1419, 140 L. Ed. 2d 551, 1998 U.S. LEXIS 2787, 66 U.S.L.W. 4258, 11 Fla. L. Weekly Fed. S 466, 98 Cal. Daily Op. Service 2945, 1998 Colo. J. C.A.R. 1950, 98 D.A.R. 4026, 172 A.L.R. Fed. 597 (1998).

Where the evidence was overwhelming that defendant fired voluntarily, deliberately and intentionally, even if the argument is accepted that she panicked and intended only to ‘scare’ the crowd away, consequences of scaring the crowd were ‘intended’ by defendant; because the victim died as a result of the fatal shot which the defendant voluntarily fired, the homicide was an intended consequence of her conduct, and defendant was properly convicted of manslaughter and was properly denied her requested charge of negligent homicide. State v. Vergo, 594 So. 2d 1361, 1992 La. App. LEXIS 41 (Jan. 22, 1992).

• Verdicts

•• Inconsistent Verdicts. — Where defendant was charged with attempted first-degree murder of a parole officer pursuant to La. Rev. Stat. Ann. §§ 14:27 and 14:30, a verdict of guilty of attempted second-degree murder was permitted, despite the difference between the two offenses, where specific intent to attempt to kill a peace officer is established, there must be sufficient evidence to establish the specific intent to kill a human being. State v. Davis, 651 So. 2d 323, 1995 La. App. LEXIS 422 (Mar. 1, 1995), writ denied by La. 95-1093, 687 So. 2d 395, 1997 La. LEXIS 289 (La. Jan. 31, 1997).

•• Unanimity. — Trial court’s evaluation of the newly discovered evidence becomes more complicated in a death penalty case in which the jury determines not only guilt, but also the penalty, which must be imposed by a unanimous verdict. State v. Watts, 835 So. 2d 441, 2003 La. LEXIS 15 (Jan. 14, 2003).

• Sentencing

•• General Overview. — Notwithstanding that the mandatory death penalty for murder under La. Rev. Stat. Ann. § 14:30 had been held unconstitutional by the United States Supreme Court, the trial court’s sentencing of a defendant, who was convicted of first-degree murder, to the most severe penalty established the the Louisiana legislature for criminal homicide at the time of the offense was not improper, since the entire statute was not invalid. State v. Lewis, 353 So. 2d 703, 1977 La. LEXIS 6722 (Nov. 14, 1977).

•• Capital Punishment

••• General Overview. — Defendant was properly convicted of first-degree murder in violation of La. Rev. Stat. Ann. § 14:30, and sentenced to death because there was no reversible error found in the jury selection at the second trial, in the trial court’s admission of a confession where defendant had not exercised his right to remain silent, in the state’s use of prior crimes evidence during the penalty phase, or in the jury’s finding of the “especially heinous” aggravating factor since ample evidence of torture had been presented. State v. Robertson, 712 So. 2d 8, 1998 La. LEXIS 244 (Mar. 4, 1998), writ of certiorari denied by 525 U.S. 882, 119 S. Ct. 190, 142 L. Ed. 2d 155, 1998 U.S. LEXIS 5773, 67 U.S.L.W. 3235 (1998).

Trial court properly rejected defendant’s special instruction that the jury could not return a sentence of death unless it found defendant pulled the trigger on the weapon that killed the victim; one who aids and abets in the commission of first-degree murder may be charged and convicted as a principle, and the fact that the murder weapon was employed directly by the defendant’s accomplice is a mitigating circumstance. State v. Sonnier, 402 So. 2d 650, 1981 La. LEXIS 8641 (June 22, 1981), writ of certiorari denied by 463 U.S. 1229, 103 S. Ct. 3571, 77 L. Ed. 2d 1412 (1983).

La. Rev. Stat. Ann. § 14:30 and La. Code Crim. Proc. Ann. art. 905, et seq., did not unconstitutionally deprive a defendant of due process in a capital murder case. State v. Monroe, 397 So. 2d 1258, 1981 La. LEXIS 7911 (Apr. 6, 1981), writ of certiorari denied by 463 U.S. 1229, 103 S. Ct. 3571, 103 S. Ct. 3572, 103 S. Ct. 3573, 77 L. Ed. 2d 1411, 77 L. Ed. 2d 1412, 77 L. Ed. 2d 1413, 1983 U.S. LEXIS 863, 51 U.S.L.W. 3938 (1983).

Defendant’s death sentence was annulled; the appropriate sentence for a valid conviction for first-degree murder was imprisonment at hard labor for life without eligibility for parole, probation or suspension of sentence for a period of 20 years. State v. Calloway, 343 So. 2d 694, 1976 La. LEXIS 5029 (Dec. 13, 1976).

Where the death penalty that was imposed on defendant for defendant’s offense of first-degree murder, a violation of La. Rev. Stat. Ann. § 14:30, was found to be unconstitutional, that sentence was annulled and defendant was, instead, sentenced to the most severe constitutional penalty established by the legislature for criminal homicide at the time the offense was committed on August 18, 1973, which, pursuant to La. Rev. Stat. Ann. § 14:30.1, was imprisonment at hard labor for life without eligibility for parole, probation, or suspension of sentence for a period of 20 years. State v. Roberts, 340 So. 2d 263, 1976 La. LEXIS 5087 (Nov. 30, 1976).

Death penalty mandated by La. Rev. Stat. Ann. § 14:30 after conviction under subsection (1) is not unconstitutional per se. State v. Roberts, 319 So. 2d 317, 1975 La. LEXIS 4375 (Sept. 5, 1975), reversed by 428 U.S. 325, 96 S. Ct. 3001, 49 L. Ed. 2d 974, 1976 U.S. LEXIS 14 (1976).

••• Aggravating Circumstances. — State’s burden is to prove that defendant acted in concert with his co-perpetrator, that defendant had the specific intent to kill, and that one of the aggravating elements enumerated in La. Rev. Stat. Ann. § 14:30 was present. State v. Watts, 835 So. 2d 441, 2003 La. LEXIS 15 (Jan. 14, 2003).

In a direct appeal pursuant to La. Const. art. V, § 5(D), a defendant’s conviction for first-degree murder and his sentence to death after the jury found two statutory aggravating circumstances was reversed, because two jurors, who in effect stated that they would consider only the death penalty for an intentional murder, should have been stricken for cause. State v. Divers, 681 So. 2d 320, 1996 La. LEXIS 2092 (Sept. 5, 1996), writ of certiorari denied by 520 U.S. 1182, 117 S. Ct. 1461, 137 L. Ed. 2d 564, 1997 U.S. LEXIS 2458, 65 U.S.L.W. 3693 (1997).

Under La. Rev. Stat. Ann. § 14:30 death penalty was proportionate for defendant’s senseless killing of his six-year-old stepson, even though no sexual abuse or other felony was committed against the boy, where the boy was subjected to severe physical abuse. State v. Sepulvado, 672 So. 2d 158, 1996 La. LEXIS 616 (Apr. 8, 1996), writ of certiorari denied by 519 U.S. 934, 117 S. Ct. 310, 136 L. Ed. 2d 227, 1996 U.S. LEXIS 6243, 65 U.S.L.W. 3293 (1996).

The aggravating element in La. Rev. Stat. Ann. § 14:30(3), that defendant knowingly created a risk of death to more than one person, and the aggravating circumstance listed in La. Code Crim. Proc. Ann. art. 905.4, that defendant knowingly created a risk of death to more than one person, should be construed similarly, despite the difference in statutory language. State v. Williams, 480 So. 2d 721, 1985 La. LEXIS 9243 (May 14, 1985).

Offender engaged in the commission or attempted commission of aggravated rape, aggravated burglary and armed robbery, and murder was committed in an especially heinous, atrocious or cruel manner, where the offender viciously stabbed the victim and left her conscious to die; thus death sentence was proper due to aggravating circumstances. State v. Moore, 414 So. 2d 340, 1982 La. LEXIS 10978 (May 17, 1982), writ of certiorari denied by 463 U.S. 1214, 103 S. Ct. 3553, 77 L. Ed. 2d 1399, 1983 U.S. LEXIS 4717, 51 U.S.L.W. 3920 (1983), not followed by State v. Banks, 428 So. 2d 544, 1983 La. App. LEXIS 8059 (La.App. 4 Cir. 1983).

Decision of a trial judge, when charging the jury in a capital murder case, to exclude the aggravating circumstances set forth in La. Code Crim. Proc. Ann. art. 905.4 from the definition of first-degree murder under La. Rev. Stat. Ann. § 14:30, and to exclude La. Rev. Stat. Ann. § 14:30.1(B) from the definition of second-degree murder under La. Rev. Stat. Ann. § 14:30.1, was not reversible error when defendant admitted that the killing occurred during the commission of an armed robbery. State v. Mattheson, 407 So. 2d 1150, 1981 La. LEXIS 10972 (Nov. 16, 1981), writ of certiorari denied by 463 U.S. 1229, 103 S. Ct. 3571, 77 L. Ed. 2d 1412 (1983).

••• Bifurcated Trials. — Trial court did not err in denying defendant’s motion to quash his indictment for first-degree murder on the grounds that the State’s answer to his bill of particulars revealed that the prosecution possessed no evidence of aggravating circumstances that would allow a jury to consider imposition of the death penalty; consideration of the aggravating factors set forth in La. Code Crim. Proc. Ann. art. 905.4 only affected the sentencing stage of the bifurcated proceedings in defendant’s capital case and did not apply to the definition of the crime or to the nature of the proof necessary to show that defendant committed the substantive offense of first-degree murder. State v. Unger, 362 So. 2d 1095, 1978 La. LEXIS 6324 (Sept. 5, 1978).

••• Cruel & Unusual Punishment. — La. Rev. Stat. Ann. § 14:30 had been amended by 1976 La. Acts 657 and, when considered together with the requirement of a sentencing hearing of La. Code Crim. Proc. Ann. art. 905, no longer prescribed a death penalty so defendant’s claim that La. Rev. Stat. Ann. § 14:30 was unconstitutional had no merit and his motion to quash the indictment under la. Code Crim. Ann. art. 532(a) was properly denied. State v. Procell, 365 So. 2d 484, 1978 La. LEXIS 5477 (Nov. 13, 1978), writ of certiorari denied by 441 U.S. 944, 99 S. Ct. 2164, 60 L. Ed. 2d 1046, 1979 U.S. LEXIS 1838 (1979).

Mandatory death sentences imposed on the defendants under La. Rev. Stat. Ann. § 14:30 for first-degree murder were unconstitutional in connection with the shooting death of a victim at a hotel in the course of an attempted armed robbery. State v. Clark, 340 So. 2d 208, 1976 La. LEXIS 5278 (Oct. 14, 1976), writ of certiorari denied by 430 U.S. 936, 97 S. Ct. 1563, 51 L. Ed. 2d 782, 1977 U.S. LEXIS 1231 (1977).

••• Death-Qualified Jurors. — Supreme court affirmed convictions and death sentences for three first-degree murders under La. Rev. Stat. Ann. § 14:30 and two manslaughter convictions under La. Rev. Stat. Ann. § 14:31; defendant was paranoid but competent to proceed and clearly understood consequences of withdrawal of an insanity plea, and for fair-cross section jury selection purposes, people that had a common idea, a single attitude, (that they would not impose the death penalty), did not comprise a cognizable, distinctive group. State v. Lowenfield, 495 So. 2d 1245, 1985 La. LEXIS 10101 (Dec. 2, 1985), writ of certiorari denied by 476 U.S. 1153, 106 S. Ct. 2259, 90 L. Ed. 2d 704, 1986 U.S. LEXIS 1710, 54 U.S.L.W. 3777 (1986).

•• Cruel & Unusual Punishment. — Sentencing defendant was convicted of attempted first-degree murder to imprisonment without benefit of parole was not authorized by La. Rev. Stat Ann. § 15:529.1(G). State v. Thomas, 685 So. 2d 261, 1996 La. App. LEXIS 2881 (Nov. 14, 1996).

•• Guidelines

••• General Overview. — Where the sentence of life imprisonment imposed by the trial court was mandatory under the provisions of La. Rev. Stat. Ann. § 14:30, the trial court was not required to articulate the sentencing considerations set forth in La. Code Crim. Proc. Ann. art. 894.1. State v. Sims, 745 So. 2d 151, 1999 La. App. LEXIS 2980 (Oct. 27, 1999), writ denied by La. 1999-3384, 762 So. 2d 11, 2000 La. LEXIS 1397 (La. May 12, 2000).

•• Imposition

••• Factors. — Trial court had not abused its sentencing discretion where it sentenced two defendants convicted, inter alia, of attempted first-degree murder of police officers and attempted manslaughter; the court considered the crimes and defendants’ lengthy violent criminal histories. State v. Marshall, 843 So. 2d 469, 2003 La. App. LEXIS 726 (Mar. 19, 2003), writ of certiorari denied by La. 2003-1087, 855 So. 2d 760, 2003 La. LEXIS 3038 (La. Oct. 17, 2003), writ of certiorari denied by La. 2003-1101, 855 So. 2d 760, 2003 La. LEXIS 3039 (La. Oct. 17, 2003), writ denied by La. 2003-1280, 872 So. 2d 506, 2004 La. LEXIS 1703 (La. May 14, 2004).

Where the sentence of life imprisonment imposed by the trial court was mandatory under the provisions of La. Rev. Stat. Ann. § 14:30, the trial court was not required to articulate the sentencing considerations set forth in La. Code Crim. Proc. Ann. art. 894.1. State v. Sims, 745 So. 2d 151, 1999 La. App. LEXIS 2980 (Oct. 27, 1999), writ denied by La. 1999-3384, 762 So. 2d 11, 2000 La. LEXIS 1397 (La. May 12, 2000).

•• Proportionality. — Under La. Rev. Stat. Ann. § 14:30 death penalty was proportionate for defendant’s senseless killing of his six-year-old stepson, even though no sexual abuse or other felony was committed against the boy, where the boy was subjected to severe physical abuse. State v. Sepulvado, 672 So. 2d 158, 1996 La. LEXIS 616 (Apr. 8, 1996), writ of certiorari denied by 519 U.S. 934, 117 S. Ct. 310, 136 L. Ed. 2d 227, 1996 U.S. LEXIS 6243, 65 U.S.L.W. 3293 (1996).

Death sentence imposed upon defendant for violating La. Rev. Stat. Ann. § 14:30(A)(3) by committing first-degree murder with the specific intent to kill or to inflict great bodily harm on more than one person was excessive and disproportionate to the offense pursuant to La. Code Crim. Proc. Ann. art. 905.9; defendant had no criminal history, his actions were provoked, his second victim did not die, and he showed immediate remorse. State v. Weiland, 505 So. 2d 702, 1987 La. LEXIS 8992 (Apr. 6, 1987).

•• Ranges. — Trial court did not err in refusing to deviate from the mandatory life sentence where the record contained no evidence which the trial court could have reviewed to determine that the mandatory life sentence was constitutionally excessive. State v. Paddio, 832 So. 2d 1120, 2002 La. App. LEXIS 3737 (Dec. 11, 2002), writ denied by La. 2003-0402, 867 So. 2d 682, 2004 La. LEXIS 531 (La. Feb. 13, 2004).

Though the trial court erred in failing to stipulate that defendant’s sentence for second-degree murder was to have been served without parole eligibility as required by La. Rev. Stat. Ann. § 14:30.1, the appellate court refused to correct the error where the State failed to raise the issue on appeal. State v. Bush, 634 So. 2d 79, 1994 La. App. LEXIS 584 (Mar. 15, 1994).

• Postconviction Proceedings

•• General Overview. — Defendant was convicted of attempted first-degree murder upon sufficient evidence and defendant’s motion for a post-verdict judgment of acquittal was properly denied under La. Rev. Stat. Ann. §§ 14:10(1), 14:24, 14:27(A), 14:30(A)(3), and 15:438 and La. Code Crim. Proc. Ann. arts. 804(A) and 821 because the State provided the jury with sufficient evidence of defendant’s specific intent to kill that negated every possible hypothesis of innocence of defendant. State v. Mitchell, 772 So. 2d 78, 2000 La. LEXIS 2739 (Oct. 17, 2000).

Defendant’s sentence to life imprisonment at hard labor without benefit of probation, parole, or suspension of sentence upon conviction for two counts of first-degree murder in violation of La. Rev. Stat. Ann. § 14:30 was remanded with instructions where defendant was not informed by the trial court of the prescriptive period for filing post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8; the trial court was directed to inform the defendant that he had two years from the date his judgments of conviction and sentences became final to apply for post-conviction relief. State v. Lormand, 771 So. 2d 734, 2000 La. App. LEXIS 2309 (Oct. 11, 2000), writ denied by La. 2000-3214, 800 So. 2d 866, 2001 La. LEXIS 3702 (La. Nov. 2, 2001).

•• Arrest of Judgment. — Verdict finding defendants guilty of violating La. Rev. Stat. Ann. § 14:30 was in proper form and could not form the basis for a motion in arrest of judgment. State v. Nix, 327 So. 2d 301, 1975 La. LEXIS 5233 (Dec. 8, 1975).

•• Motions for New Trial. — Trial court erred in not granting an accused murderer a new trial based on the newly discovered evidence that an initial suspect stated to a former deputy sheriff that he had killed the victim, and when given the chance to recant his statement, he stated he was protected by double jeopardy to prosecution; the suspect’s admission was bolstered by the fact that he sold the murder weapon soon after the killing, that the admission was consistent with defendant’s first recorded statement to police, and that the suspect had knowledge of details of the killing that defendant denied having when he gave his second statement to police. State v. Watts, 835 So. 2d 441, 2003 La. LEXIS 15 (Jan. 14, 2003).

Trial court’s evaluation of the newly discovered evidence becomes more complicated in a death penalty case in which the jury determines not only guilt, but also the penalty, which must be imposed by a unanimous verdict. State v. Watts, 835 So. 2d 441, 2003 La. LEXIS 15 (Jan. 14, 2003).

Given the scope of review permitted the Supreme Court of Louisiana under La. Const. art. V, § 5(C), because there were ample facts to show a defendant’s intent to kill, his motion for a new trial after his conviction for first-degree murder was properly denied. State v. Procell, 365 So. 2d 484, 1978 La. LEXIS 5477 (Nov. 13, 1978), writ of certiorari denied by 441 U.S. 944, 99 S. Ct. 2164, 60 L. Ed. 2d 1046, 1979 U.S. LEXIS 1838 (1979).

• Appeals

•• Reversible Errors

••• General Overview. — Defendant was entitled to a retrial following his conviction for first-degree murder, a violation of La. Rev. Stat. Ann. § 14:30, because the prosecution failed to show that the specific intent homicide was accomplished with one of the aggravating circumstances prescribed by La. Code Crim. Proc. Ann. art. 905.4; the court ruled that the prosecution’s allusion to armed robbery, a qualifying circumstance under art. 905.4, was an insufficient basis for proving an essential element of first-degree murder, given the absence of proof that defendant ever saw the victim in possession of a great deal of money and the fact that no belongings of the victim were found in defendant’s possession. State v. Love, 410 So. 2d 1045, 1982 La. LEXIS 10273 (Mar. 1, 1982).

•• Standards of Review

••• General Overview. — The Louisiana Supreme Court follows the majority of jurisdictions in concluding the felony murder rule is broad enough to include homicides committed in attempts to escape from the scene of the crime where the killing is done immediately thereafter; moreover, in the context of the felony murder rule, the same principles apply to both escaping robbers and escaping burglars, and res gestae is a short way of saying that the underlying felony, and the homicide, form part of one continuous transaction which occurs without a significant break in the chain of events. State v. Anthony, 427 So. 2d 1155, 1983 La. LEXIS 9896 (Feb. 23, 1983).

••• Harmless & Invited Errors

•••• General Overview. — Trial court’s erroneous instruction that a jury did not have to find a specific intent to kill in order to convict defendant of attempted murder did not constitute harmless error because the evidence presented was only sufficient to sustain a conviction for aggravated battery. State v. Butler, 322 So. 2d 189, 1975 La. LEXIS 4107 (Nov. 3, 1975).

••• Plain Error

•••• General Overview. — Defendant’s first-degree murder convictions under La. Rev. Stat. § 14:30 were supported by the evidence; where the jury was free to conclude that the defendant entered the victims’ home knowing that the victim’s were present, that it was the defendant who committed the crimes given the short time span between the defendant’s identification on the street and one victim’s call for help, and that the defendant did not shoot the victims in self-defense. State v. Karam, 834 So. 2d 1003, 2002 La. App. LEXIS 2479 (July 31, 2002).

••• Substantial Evidence

•••• General Overview. — Sufficient evidence existed to convict defendant of first-degree murder as defendant was the only with the two year old child before she died and her injuries were consistent with being beaten to death. State v. Douglas, 862 So. 2d 390, 2003 La. App. LEXIS 3333 (Dec. 10, 2003), writ denied by La. 2004-0153, 872 So. 2d 1080, 2004 La. LEXIS 1626 (La. May 7, 2004).

Defense argued that the State failed to prove each element of La. Rev. Stat. Ann. § 14:30(A)(3), which required that the perpetrator have a specific intent to kill, but clearly, the State proved that defendant’s discharge of a firearm at close range, while directly aimed at one son (left a paraplegic), and the son’s father (who was killed), was indicative of a specific intent to kill or inflict great bodily harm upon more than one person; further, the fact that defendant was the perpetrator was proved by eyewitness testimony from the wounded son and the other 11 year-old son at the scene, both of whom positively identified defendant in court. State v. Turner, 859 So. 2d 911, 2003 La. App. LEXIS 2985 (Oct. 29, 2003), writ of certiorari denied by La. 2003-3400, 871 So. 2d 347, 2004 La. LEXIS 1019 (La. Mar. 26, 2004).

Evidence was sufficient to convict defendant of first-degree murder, since defendant’s cohort from the outset threatened to shoot the victims, defendant admitted he was surprised that his cohort had not killed a robbery victim in a prior crime, defendant aided his cohort in keeping the victims at bay and stealing their property, defendant remained with his cohort after the killings, and defendant shared in the stolen property. State v. Bridgewater, 823 So. 2d 877, 2002 La. LEXIS 2157 (June 21, 2002), writ of certiorari denied by 537 U.S. 1227, 123 S. Ct. 1266, 154 L. Ed. 2d 1089, 2003 U.S. LEXIS 1533, 71 U.S.L.W. 3551 (2003).

Evidence that defendant fired the shot that killed the victim in a drive-by shooting, and that defendant was shooting at more than one person, was sufficient where, viewed in the light most favorable to the prosecution, any rational trier of fact could have found the essential elements of the crime beyond a reasonable doubt. State v. Pascual, 735 So. 2d 98, 1999 La. App. LEXIS 839 (Mar. 30, 1999).

Defendant’s conviction for first-degree murder pursuant to La. Rev. Stat. Ann. § 14:30(A)(3) was supported by evidence that he slashed the throats of two children who were present in an apartment during the commission of a burglary, that he confessed to his sister that he had committed the murders, and that he acted throughout the course of the burglary with the intent to kill any and all potential witnesses against him who were present at the scene. State v. Deboue, 552 So. 2d 355, 1989 La. LEXIS 1462 (June 19, 1989), amended by, reaffirmed, reinstated by 1989 La. LEXIS 2991 (La. Dec. 7, 1989), writ of certiorari denied by 498 U.S. 881, 111 S. Ct. 215, 112 L. Ed. 2d 174, 1990 U.S. LEXIS 4801, 59 U.S.L.W. 3250 (1990).

Where the current court found that defendant could not have, while shooting the victim, intended to kill both the victim and another person who was not present, defendant’s first-degree murder conviction was modified to second-degree murder. State v. Andrews, 452 So. 2d 687, 1984 La. LEXIS 9400 (June 27, 1984).

Rational trier of fact could have found defendant guilty beyond a reasonable doubt of aggravated rape and attempted first-degree murder based on the victim’s testimony, substantial other testimony supporting her recollection of events, defendant’s admission that he was at or near the crime scene at the time, and his failure to offer a credible explanation of his whereabouts. State v. Williams, 445 So. 2d 1171, 1984 La. LEXIS 7977 (Jan. 16, 1984).

Trial evidence was found to be sufficient within the requirements of La. Rev. Stat. Ann. § 15:438 to establish beyond a reasonable doubt that defendant had murdered his victim in the perpetration of an aggravated rape under La. Rev. Stat. Ann. § 14:42 and an aggravated kidnapping under La. Rev. Stat. Ann. § 14:44, which supported his conviction for the offense of murder in the first-degree under La. Rev. Stat. Ann. § 14:30(1). State v. Rault, 445 So. 2d 1203, 1984 La. LEXIS 7984 (Jan. 16, 1984), writ of certiorari denied by 469 U.S. 873, 105 S. Ct. 225, 83 L. Ed. 2d 154, 1984 U.S. LEXIS 350, 53 U.S.L.W. 3241 (1984).

EVIDENCE

• Demonstrative Evidence

•• Admissibility. — State was required to prove the intentional infliction of great bodily harm in order to convict defendant of attempted first-degree murder, La. Rev. Stat. Ann. §§ 14:27 and 14:30, and the photograph of the blood lost by the victim was probative to the extent of the injuries received by the victim; thus, defendant made no showing that the prejudicial effect clearly outweighed the probative value of the photographs and the trial court did not abuse its discretion in admitting the photograph into evidence. State v. Breaux, 546 So. 2d 1352, 1989 La. App. LEXIS 1370 (June 28, 1989).

• Hearsay

•• Exceptions

••• State of Mind

•••• General Overview. — Testimony as to a taunt made by defendant’s victim shortly before he killed her was critical to his manslaughter defense in his murder trial; by erroneously restricting evidence bearing on that defense in both the guilt and sentencing phases of his trial, the trial court deprived defendant of a fair trial by excluding crucial mitigating evidence. State v. Weiland, 505 So. 2d 702, 1987 La. LEXIS 8992 (Apr. 6, 1987).

• Inferences & Presumptions

•• Presumptions

••• General Overview. — Where a gun used in other shooting incidents was the same gun that was used in a murder, evidence of bullets and shell casings used in the other crimes was irrelevant to prove defendant’s specific intent to kill the victim; evidence of specific intent was not essential because there was a presumption that one intended the consequences of his act in shooting another. State v. Jordan, 276 So. 2d 277, 1973 La. LEXIS 5903 (Mar. 26, 1973).

Defendants were properly convicted of abducting and murdering two gas station attendants during a robbery; the rebuttable presumption of innocence contained in La. Rev. Stat. Ann. § 15:432 permitted the prosecutor to ask potential jurors during voir dire if they could accept and apply the presumption that a person found in the unexplained possession of recently stolen items was a thief without prejudicing defendants. State v. Kaufman, 278 So. 2d 86, 1972 La. LEXIS 5297 (Dec. 11, 1972).

• Procedural Considerations

•• Circumstantial & Direct Evidence. — La. Rev. Stat. Ann. § 15:438 functions as an evidentiary guideline to facilitate appellate review of whether a rational juror could have found a defendant guilty beyond a reasonable doubt; the reasonable doubt standard was met for both defendants’ convictions for first-degree murder, La. Rev. Stat. Ann. § 14:30. State v. Smith, 717 So. 2d 1209, 1998 La. App. LEXIS 2527 (July 1, 1998), writ denied by La. 98-2228, 732 So. 2d 54, 1998 La. LEXIS 3812 (La. Dec. 18, 1998).

Where defendant participated in tying up the victim, engaging in sexual acts with the victim, gagging the victim, and driving him to a location where the victim was shot, there was sufficient evidence to infer the intent to commit murder. State v. Brooks, 505 So. 2d 714, 1987 La. LEXIS 8979 (Apr. 6, 1987), writ of certiorari denied by 484 U.S. 947, 108 S. Ct. 337, 98 L. Ed. 2d 363, 1987 U.S. LEXIS 4687, 56 U.S.L.W. 3338 (1987).

Pursuant to La. Rev. Stat. Ann. § 15:438, the circumstantial evidence was sufficient to convict defendant of first-degree murder under La. Rev. Stat. Ann. § 14:30, where defendant broke into his victim’s home while she was talking on the telephone to her daughter, where the victim regularly employed defendant to do yard work at her home, where the victim called out defendant’s first name while she was on the telephone, where defendant’s fingerprint was found on the victim’s telephone, where defendant initially told the police that he was never in the victim’s home although he testified to the contrary during trial, where defendant’s assistant testified that defendant was never in the victim’s home, and where traces of blood were found on defendant’s wet jeans that were in defendant’s washing machine. State v. Malveaux, 499 So. 2d 301, 1986 La. App. LEXIS 8306 (Nov. 12, 1986), writ of certiorari denied by 505 So. 2d 1138, 1987 La. LEXIS 9133 (La. 1987).

Sufficient evidence existed to support defendant’s conviction of attempted first-degree murder; evidence that defendant fired four shots at a police officer was sufficient circumstantial evidence of his specific intent to kill the officer or to inflict great bodily harm. State v. Chairs, 466 So. 2d 642, 1985 La. App. LEXIS 8470 (Mar. 11, 1985).

•• Exclusion & Preservation by Prosecutor. — Testimony as to a taunt made by defendant’s victim shortly before he killed her was critical to his manslaughter defense in his murder trial; by erroneously restricting evidence bearing on that defense in both the guilt and sentencing phases of his trial, the trial court deprived defendant of a fair trial by excluding crucial mitigating evidence. State v. Weiland, 505 So. 2d 702, 1987 La. LEXIS 8992 (Apr. 6, 1987).

•• Weight & Sufficiency. — Where defendant’s statement established that he went to the victim’s home, armed himself with a dangerous weapon, attempted to take CDs from the victim’s immediate control by force, and stabbed the victim a minimum of 25 times, using knives, scissors, and screwdrivers, the evidence of specific intent to kill or to inflict great bodily harm was overwhelming; the evidence was sufficient to support defendant’s conviction for first-degree murder in violation of La. Rev. Stat. Ann. § 14:30. State v. Legrand, 864 So. 2d 89, 2003 La. LEXIS 3438 (Dec. 3, 2003), writ of certiorari denied by 544 U.S. 947, 125 S. Ct. 1692, 161 L. Ed. 2d 523, 2005 U.S. LEXIS 2787, 73 U.S.L.W. 3569 (2005).

Evidence was sufficient to sustain a second-degree murder conviction, rather than manslaughter, where even if defendant’s motivation was some misguided belief that his child was at risk, an average person certainly would have had time over a three-day period to consider more rational ways to deal with a child welfare issue than killing the child’s other parent; the state rebutted any suggestion that the victim had mistreated or abandoned her child and established that defendant planned for at least three days to kill his wife. State v. Cheavious, 862 So. 2d 135, 2003 La. App. LEXIS 3305 (Nov. 19, 2003).

Evidence was sufficient to sustain defendants’ murder convictions where one defendant shot the victim once with a handgun, then the other defendant ran up the stairs with a shotgun and shot the victim. State v. Price, 842 So. 2d 491, 2003 La. App. LEXIS 1063 (Apr. 2, 2003), writ denied sub nomine State v. Honore, La. 2003-1322, 860 So. 2d 542, 2003 La. LEXIS 3478 (La. Nov. 21, 2003), writ denied by La. 2003-1517, 860 So. 2d 1151, 2003 La. LEXIS 3628 (La. Dec. 12, 2003).

Evidence was sufficient to sustain defendant’s murder conviction where the witnesses’ testimony, although seemingly inconsistent, established that they both recognized defendant as the one who shot the victim. State v. Crawford, 848 So. 2d 615, 2003 La. App. LEXIS 377 (Feb. 12, 2003), writ denied by La. 2003-1085, 869 So. 2d 815, 2004 La. LEXIS 793 (La. Mar. 12, 2004).

Because the homicide and subsequent taking of the victim’s property formed an integral part of the same transaction, the killing of the victim occurred during an armed robbery and constituted first-degree murder; thus, a reasonable jury could have determined that the State’s evidence supported all of the elements to prove that defendant committed first-degree murder during the perpetration of an attempted armed robbery or armed robbery. State v. Williams, 831 So. 2d 835, 2002 La. LEXIS 3066 (Nov. 1, 2002), superseded by statute in State v. Turner, La. 2005-2425, 936 So. 2d 89, 2006 La. LEXIS 2133 (La. July 10, 2006).

Where only eyewitness’s testimony was sufficient for the State to negate any reasonable possibility of misidentification of defendant, evidence was sufficient to prove beyond a reasonable doubt that defendant committed first-degree murder. State v. Coleman, 831 So. 2d 375, 2002 La. App. LEXIS 3229 (Oct. 23, 2002).

Evidence was sufficient to convict defendant of first-degree murder, since defendant’s cohort from the outset threatened to shoot the victims, defendant admitted he was surprised that his cohort had not killed a robbery victim in a prior crime, defendant aided his cohort in keeping the victims at bay and stealing their property, defendant remained with his cohort after the killings, and defendant shared in the stolen property. State v. Bridgewater, 823 So. 2d 877, 2002 La. LEXIS 2157 (June 21, 2002), writ of certiorari denied by 537 U.S. 1227, 123 S. Ct. 1266, 154 L. Ed. 2d 1089, 2003 U.S. LEXIS 1533, 71 U.S.L.W. 3551 (2003).

Although the State had not presented physical evidence that linked a suspect to the murder, the testimony of the sole eyewitness was sufficient to convict him of murder. State v. Cowart, 815 So. 2d 275, 2002 La. App. LEXIS 874 (Mar. 26, 2002), writ denied by La. 2002-1457, 843 So. 2d 387, 2003 La. LEXIS 1518 (La. May 9, 2003).

Evidence that defendant was identified by two witnesses as the person who shot three victims, one of whom was shot in three times in the head and died, and that the motive may have been robbery was sufficient to sustain a conviction for first-degree murder under La. Rev. Stat. Ann. § 14:30 and to sustain a compromise verdict of manslaughter. State v. Harris, 742 So. 2d 997, 1999 La. App. LEXIS 2424 (Sept. 1, 1999), writ denied by La. 1999-2835, 758 So. 2d 146, 2000 La. LEXIS 915 (La. Mar. 24, 2000).

Evidence that defendant fired the shot that killed the victim in a drive-by shooting, and that defendant was shooting at more than one person, was sufficient where, viewed in the light most favorable to the prosecution, any rational trier of fact could have found the essential elements of the crime beyond a reasonable doubt. State v. Pascual, 735 So. 2d 98, 1999 La. App. LEXIS 839 (Mar. 30, 1999).

Evidence provided a rational basis for a trier of fact to find, beyond a reasonable doubt, that defendant was the person who killed one man where he had the specific intent, as required by La. Rev. Stat. Ann. § 14:10(1), to kill more than one person because guns were fired only a short distance from where a group of people were standing, bullets and spent casings were found all over the area where the people were standing, a witness identified defendant as one of the assailants, defendant claimed ownership of a car that roughly matched the description of a car driven by the assailants, defendant gave conflicting reports concerning the theft of the car, and a bullet matching the shells at the scene was found in the car; therefore, defendant’s conviction for first-degree murder under La. Rev. Stat. Ann. § 14:30(3) was supported by sufficient evidence. State v. Davis, 727 So. 2d 453, 1998 La. App. LEXIS 3809 (Dec. 16, 1998).

Where defendant never left a victim after taking his money, but merely moved the victim to a place where killing him would be less public than the middle of a road, a robbery was sufficiently contemporaneous with a killing to justify a first-degree murder conviction. State v. Barber, 706 So. 2d 563, 1998 La. App. LEXIS 42 (Jan. 21, 1998), writ denied by La. 98-1353, 726 So. 2d 24, 1998 La. LEXIS 2999 (La. Oct. 9, 1998).

Evidence was sufficient to convict defendant of first-degree murder where the witness identified the defendant as the person who shot the victim after attempting to rob him and the witness at gunpoint. State v. Duncan, 648 So. 2d 1090, 1994 La. App. LEXIS 3582 (Dec. 28, 1994), writ of certiorari denied by La. 95-0662, 657 So. 2d 1028, 1995 La. LEXIS 1820 (La. June 30, 1995), writ of certiorari denied by 516 U.S. 1148, 116 S. Ct. 1020, 134 L. Ed. 2d 99, 1996 U.S. LEXIS 1435, 64 U.S.L.W. 3575 (1996).

Evidence was sufficient to support defendant’s conviction for first-degree murder in violation of La. Rev. Stat. § 14:30(A)(1) because the jury heard and chose to believe the accomplice’s testimony and it was not the reviewing court’s function to reevaluate the credibility choices and factual findings made by the jury. State v. Spencer, 631 So. 2d 1363, 1994 La. App. LEXIS 125 (Jan. 25, 1994).

Reasonable juror could have concluded beyond a reasonable doubt that defendant used a knife to attempt an armed robbery and stabbed the victim when the victim resisted as (1) defendant was present at the time of the stabbing, (2) defendant had blood other than his own on his hands, (3) defendant’s knife pouch was empty when he was apprehended in the woods, and (4) defendant made a statement immediately after the incident that defendant was the one who stabbed the victim; thus, although defendant denied making such a statement at trial, the evidence supporting the conviction of first-degree murder was sufficient. State v. Summit, 454 So. 2d 1100, 1984 La. LEXIS 8989 (May 14, 1984), writ of certiorari denied by 470 U.S. 1038, 105 S. Ct. 1411, 84 L. Ed. 2d 800, 1985 U.S. LEXIS 1314, 53 U.S.L.W. 3635 (1985).

Where defendant was present when the victim was killed, participated in criminal acts in the home, and did not try to leave or prevent any criminal acts, he possessed the specific intent necessary to support a conviction of first-degree murder. State v. Faulkner, 447 So. 2d 1139, 1984 La. App. LEXIS 8301 (Feb. 28, 1984), writ of certiorari denied by 449 So. 2d 1345, 1984 La. LEXIS 8883 (La. 1984).

Rational trier of fact could have found defendant guilty beyond a reasonable doubt of aggravated rape and attempted first-degree murder based on the victim’s testimony, substantial other testimony supporting her recollection of events, defendant’s admission that he was at or near the crime scene at the time, and his failure to offer a credible explanation of his whereabouts. State v. Williams, 445 So. 2d 1171, 1984 La. LEXIS 7977 (Jan. 16, 1984).

Trial evidence was found to be sufficient within the requirements of La. Rev. Stat. Ann. § 15:438 to establish beyond a reasonable doubt that defendant had murdered his victim in the perpetration of an aggravated rape under La. Rev. Stat. Ann. § 14:42 and an aggravated kidnapping under La. Rev. Stat. Ann. § 14:44, which supported his conviction for the offense of murder in the first-degree under La. Rev. Stat. Ann. § 14:30(1). State v. Rault, 445 So. 2d 1203, 1984 La. LEXIS 7984 (Jan. 16, 1984), writ of certiorari denied by 469 U.S. 873, 105 S. Ct. 225, 83 L. Ed. 2d 154, 1984 U.S. LEXIS 350, 53 U.S.L.W. 3241 (1984).

Defendant was properly convicted of second-degree murder after four eyewitnesses said he shot the victim while the victim was non-aggressively trying to calm defendant after the victim stopped defendant from bothering two women inside a bar; defendant’s claim of self-defense was properly rejected because the jury was not required to believe defendant’s assertion that the witnesses’ testimony was a “pack of lies.” State v. Willis, 438 So. 2d 605, 1983 La. App. LEXIS 8778 (June 29, 1983).

• Relevance

•• Prior Acts, Crimes & Wrongs. — Trial court did not err in finding that the prejudicial effect of detailed evidence regarding defendant’s seven state crime spree did not substantially outweigh the probative value of the evidence where it was necessary in order to give the jury a complete picture of the events that gave rise to the murder for which defendant was being tried and to give context to the jury for it to evaluate defendant’s assertions. State v. Taylor, 855 So. 2d 958, 2003 La. App. LEXIS 2545 (Sept. 26, 2003), writ of certiorari denied by La. 2003-3141, 869 So. 2d 848, 2004 La. LEXIS 914 (La. Mar. 19, 2004).

In defendant’s trial for first-degree murder in violation of La. Rev. Stat. Ann. § 14:30(A)(1), where the State sought to introduce evidence that during an investigation of defendant for possession of a stolen car from the victim of an unrelated murder, that police found only a few feet away from the vehicle and from where defendant was standing, a handgun taken from the victim of the prior offense connected defendant with that handgun and linked him directly to the prior offense, such evidence was admissible at trial on the question of identity under La. Code Evid. Ann. art. 401. State v. Evans, 746 So. 2d 1265, 1999 La. LEXIS 2693 (Sept. 17, 1999).

During the voir dire of jurors and his opening statement, a prosecutor did not commit reversible error by referring to defendant’s aggravated rape of a female friend of the victim because the uncharged crime was part of the res gestae and was contained in the statutory definition of murder. State v. Palmer, 227 LA. 691, 80 So. 2d 374, 1955 La. LEXIS 1287 (Mar. 21, 1955).

• Testimony

•• Credibility

••• Impeachment

•••• Bias, Motive & Prejudice. — In defendant’s trial for first-degree murder in violation of La. Rev. Stat. Ann. § 14:30(A)(1), where the State sought to introduce evidence that during an investigation of defendant for possession of a stolen car from the victim of an unrelated murder, that police found only a few feet away from the vehicle and from where defendant was standing, a handgun taken from the victim of the prior offense connected defendant with that handgun and linked him directly to the prior offense, such evidence was admissible at trial on the question of identity under La. Code Evid. Ann. art. 401. State v. Evans, 746 So. 2d 1265, 1999 La. LEXIS 2693 (Sept. 17, 1999).
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§ 30.1. Second degree murder.

A. Second-degree murder is the killing of a human being:

(1) When the offender has a specific intent to kill or to inflict great bodily harm; or

(2) When the offender is engaged in the perpetration or attempted perpetration of aggravated rape, forcible rape, aggravated arson, aggravated burglary, aggravated kidnapping, second degree kidnapping, aggravated escape, assault by drive-by shooting, armed robbery, first degree robbery, second degree robbery, simple robbery, cruelty to juveniles, second degree cruelty to juveniles, or terrorism, even though he has no intent to kill or to inflict great bodily harm.

(3) When the offender unlawfully distributes or dispenses a controlled dangerous substance listed in Schedules I through V of the Uniform Controlled Dangerous Substances Law,1 or any combination thereof, which is the direct cause of the death of the recipient who ingested or consumed the controlled dangerous substance.

(4) When the offender unlawfully distributes or dispenses a controlled dangerous substance listed in Schedules I through V of the Uniform Controlled Dangerous Substances Law,2 or any combination thereof, to another who subsequently distributes or dispenses such controlled dangerous substance which is the direct cause of the death of the person who ingested or consumed the controlled dangerous substance.

B. Whoever commits the crime of second-degree murder shall be punished by life imprisonment at hard labor without benefit of parole, probation, or suspension of sentence. (Added by Acts 1973, No. 111, § 1; Amended by Acts 1975, No. 380, § 1; Acts 1976, No. 657, § 2; Acts 1977, No. 121, § 1; Acts 1978, No. 796, § 1; Acts 1979, No. 74, § 1, eff. June 29, 1979; Acts 1987, No. 465, § 1; Acts 1987, No. 653, § 1; Acts 1993, No. 496, § 1; Acts 1997, No. 563, § 1, eff. Aug. 15, 1997; Acts 1997, No. 899, § 1, eff. Aug. 15, 1997; Acts 2006, No. 53, § 1, eff. Aug. 15, 2006; Acts 2008, No. 451, § 2, eff. June 25, 2008; Acts 2009, No. 155, § 1, eff. Aug. 15, 2009.)

2009 Amendments. — The 2009 amendment by No. 155, in (A)(3) and (A)(4), substituted “Schedules I through V” for “Schedules I or II” and added “or any combination thereof” and made related changes.

2008 Amendments. — Acts 2008, No. 451, § 2, effective June 25, 2008, deleted former (2)(b), which read: “When the offender is engaged in the perpetration of cruelty to juveniles, even though he has no intent to kill or to inflict great bodily harm”; and deleted the former (2)(a) designation.

2006 Amendments. — Acts 2006, No. 53, § 1, effective August 15, 2006, substituted “assault by drive-by shooting ... or terrorism” for “drive-by shooting, armed robbery, first degree robbery, or simple robbery” in (A)(2)(a).

CROSS REFERENCES

Louisiana Law. — Homicide section; Orleans Parish Criminal District Court; assignment of judges; jurisdiction; transfer of cases; expedited handling of writs and appeals; applicability of section to other district courts, see La. R.S. 13:1344.

Perpetration or attempted perpetration of certain crimes of violence against a victim sixty-five years of age or older, see La. R.S. 14:50.2.

Medical parole program; eligibility; revocation, see La. R.S. 15:574.20.

Provision of information to protect children, see La. R.S. 15:587.1.

Inmate contact with persons outside of parish or multiparish prison; temporary release or furlough, see La. R.S. 15:811.

Inmate contact with persons outside institution; temporary release, see La. R.S. 15:833.

Temporary release of inmate for limited purposes, see La. R.S. 15:833.2.

Definitions, see La. R.S. 15:1352.

Definitions, see La. R.S. 15:1404.

Refusal to hire or contract; termination of employment; exemption; appeal procedure; waiver, see La. R.S. 40:1300.53.

Presence at adjudication hearing; exclusion of witnesses, see La. Ch.C. Art. 879.

Disposition after adjudication of certain felony-grade delinquent acts, see La. Ch.C. Art. 897.1.

Disposition guidelines; generally, see La. Ch.C. Art. 901.
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• Legislation
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Double Jeopardy. — Prosecution for both second-degree murder and armed robbery did not violate the double jeopardy clause; although use of the charged armed robbery as the enumerated felony to support the second-degree murder charge would not be permissible, the evidence at trial showed that the defendant also committed an additional armed robbery or attempted armed robbery on another victim. State v. Pendelton, 696 So. 2d 144, 1997 La. App. LEXIS 1539 (May 28, 1997), writ denied by La. 97-1714, 706 So. 2d 450, 1997 La. LEXIS 4045 (La. Dec. 19, 1997).

Defendant’s counsel was not ineffective for failing to determine whether the state was prosecuting an attempted second-degree murder charge as an attempted specific intent murder or felony murder where the record amply supported a conviction for attempted second-degree murder as a specific intent crime under La. Rev. Stat. Ann. § 14:30.1(A)(1) and thus defendant could stand convicted of both second-degree murder and the enumerated felony of armed robbery without being placed in double jeopardy. State v. Pollard, 585 So. 2d 634, 1991 La. App. LEXIS 2317 (Aug. 29, 1991), writ of certiorari denied by 588 So. 2d 1122, 1991 La. LEXIS 3059 (La. 1991).

Because the elements of felony murder under La. Rev. Stat. Ann. § 14:30.1 were the commission or attempted commission of an enumerated felony and a resulting death, defendants’ convictions for felony murder and attempted armed robbery arising out of the same incident placed them in double jeopardy in violation of U.S. Const. amend. V, La. Const. 1921, art. I, § 9 (now La. Const. art. I, § 15), and La. Code Crim. Proc. Ann. art. 591. State ex rel. Wikberg v. Henderson, 292 So. 2d 505, 1974 La. LEXIS 3458 (Mar. 25, 1974).

•••• Scope of Protection. — Neither La. Rev. Stat. Ann. § 13:1570 nor La. Const. art. V, § 19 violated the due process or equal protection rights of a 15-year-old defendant who was charged as an adult with second-degree murder; the classifications set out in La. Rev. Stat. Ann. § 13:1570 were not arbitrary and bore a rational relationship to a legitimate state interest, the protection of its citizens by exposing older minors who were accused of committing serious and violent felonies to the usual procedures and sanctions of Louisiana’s criminal law systems. State v. Perow, 616 So. 2d 1336, 1993 La. App. LEXIS 1230 (Mar. 31, 1993), writ of certiorari denied by 623 So. 2d 1303, 1993 La. LEXIS 2380 (La. 1993).

••• Criminal Process

•••• Assistance of Counsel. — Defendant accused of second-degree murder did not waive his Sixth Amendment right to counsel, and the trial court should have suppressed inculpatory statements made to a detective at crime scene, after counsel told officers not to interrogate defendant. State v. Trevathan, 414 So. 2d 316, 1982 La. LEXIS 10991 (May 17, 1982).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — Although defendant provided the money for the methylenedioxymethamphetamine (ecstasy), the facts showed that the deceased was a joint participant in the transaction because she shared in the right to control the drugs that were purchased, and thus, the State’s allegations did not support a finding that defendant’s actions went beyond those of a mere purchaser and consumer; therefore, pursuant to La. Const. art. I, § 13 and La. Code Crim. Proc. Ann. arts. 464, 484, 485, and 532(1) and (5), the trial court’s decision, granting of defendant’s motion to quash the indictment charging defendant with the second-degree murder of the deceased by distributing a controlled substance to her which caused her death, in violation of La. Rev. Stat. Ann. § 14:30.1(A)(3), and with possession with intent to distribute a Schedule I controlled dangerous substance, in violation of La. Rev. Stat. Ann. § 40:966(A)(1), was affirmed. State v. Corbett, 879 So. 2d 151, 2004 La. App. LEXIS 770 (Apr. 2, 2004), reversed by, remanded by La. 04-1124, 888 So. 2d 764, 2004 La. LEXIS 3289 (La. Nov. 15, 2004).

•• Crimes Against Persons

••• Domestic Offenses

•••• General Overview. — In order to convict a defendant of second-degree murder pursuant to La. Rev. Stat. Ann. § 14:30.1(A)(2)(b), the State must prove that the child’s death occurred while the defendant was engaged in the perpetration of cruelty to juveniles as set forth in La. Rev. Stat. Ann. § 14:93(A); the term “intentional” within the meaning of La. Rev. Stat. Ann. § 14:93(A) requires general criminal intent to cause a child unjustifiable pain and suffering, and the term “mistreatment” means abuse. State v. Porter, 761 So. 2d 115, 2000 La. App. LEXIS 1088 (May 3, 2000).

Evidence that a three-year-old girl had iron burns, bruises, scabs, and a fatal head injury and that defendant would not go to the hospital with the child and her mother because “no one would believe it was an accident” was sufficient convict defendant of second-degree murder pursuant to La. Rev. Stat. Ann. § 14:30.1(A)(2)(b). State v. Porter, 761 So. 2d 115, 2000 La. App. LEXIS 1088 (May 3, 2000).

••• Kidnapping

•••• General Overview. — There was sufficient evidence under La. Code Crim. Proc. Ann. art. 821 to convict defendant of second-degree murder, a violation of La. Rev. Stat. Ann. § 14:30.1(A), and aggravated kidnapping, a violation of La. Rev. Stat. Ann. § 14:44. Although largely circumstantial the evidence was competent under La. Rev. Stat. Ann. § 15:438 and showed that a reasonable person in the victim’s place could have believed, when confronted by a man desperate to get away and armed with a very large gun, that she would not have been safely released unless she complied with his demands. Because the victim is dead, requiring additional evidence that defendant expressly announced to the victim she would not be released unless she complied with his demands is overly technical and unnecessary. State v. Morris, 770 So. 2d 908, 2000 La. App. LEXIS 2923 (Nov. 3, 2000), writ denied by La. 2000-3293, 799 So. 2d 496, 2001 La. LEXIS 3996 (La. Oct. 12, 2001), writ of certiorari denied by 535 U.S. 934, 122 S. Ct. 1311, 152 L. Ed. 2d 220, 2002 U.S. LEXIS 1637, 70 U.S.L.W. 3577 (2002).

••• Robbery

•••• General Overview. — Evidence supported a conviction for second-degree felony murder when defendant, armed with a gun, went to the victim’s house with the intent to rob him, held a gun to the victim, tied him up in a chair with an appliance cord and put a plastic bag over the victim’s head after the victim refused to give him money. State v. Hensley, 781 So. 2d 834, 2001 La. App. LEXIS 450 (Feb. 28, 2001), writ denied in part by, remanded by La. 2003-1691, 876 So. 2d 78, 2004 La. LEXIS 1869 (La. June 4, 2004).

Evidence was sufficient, under La. Rev. Stat. Ann. § 14:30.1(A)(1), to support defendant’s conviction for second-degree murder as the evidence established that another individual shot the victim, but that defendant brought the gun with him, gave it to the shooter a few blocks away from the scene of the crime, and got it back from the shooter immediately after the shooting; the evidence presented at trial demonstrated that defendant was guilty as a principal to second-degree murder, based on felony murder pursuant to La. Rev. Stat. Ann. § 14:30.1(A)(2)(a), as armed robbery, La. Rev. Stat. Ann. § 14:64, was one of the felonies enumerated in § 14:30.1(A)(2)(a). State v. McPherson, 733 So. 2d 634, 1999 La. App. LEXIS 772 (Mar. 30, 1999).

Prosecution for both second-degree murder and armed robbery did not violate the double jeopardy clause; although use of the charged armed robbery as the enumerated felony to support the second-degree murder charge would not be permissible, the evidence at trial showed that the defendant also committed an additional armed robbery or attempted armed robbery on another victim. State v. Pendelton, 696 So. 2d 144, 1997 La. App. LEXIS 1539 (May 28, 1997), writ denied by La. 97-1714, 706 So. 2d 450, 1997 La. LEXIS 4045 (La. Dec. 19, 1997).

Where evidence showed that three defendants were in a group which intended that two defendants rob a store, with the third defendant providing a means of escape, the third defendant was a principal in the attempted armed robbery, and was thus criminally responsible for any killing which resulted from its attempted perpetration. State v. Johnson, 365 So. 2d 1267, 1978 La. LEXIS 5479 (Nov. 13, 1978).

•• Homicide

••• General Overview. — Defendant’s death sentence was annulled; the appropriate sentence for a valid conviction for first-degree murder was imprisonment at hard labor for life without eligibility for parole, probation or suspension of sentence for a period of 20 years. State v. Calloway, 343 So. 2d 694, 1976 La. LEXIS 5029 (Dec. 13, 1976).

Pursuant to La. Code Crim. Proc. Ann. art. 807, a trial court properly refused to give a special charge that the verdict of second-degree murder required the concurrence of all 12 members of the jury because crimes punishable by life imprisonment at hard labor under La. Rev. Stat. Ann. § 14:30.1, unlike capital cases under La. Code Crim. Proc. Ann. art. 782, did not require unanimous verdicts. State v. Wright, 332 So. 2d 240, 1976 La. LEXIS 4645 (May 17, 1976).

••• Involuntary Manslaughter

•••• General Overview. — In a conviction for second-degree murder, the trial court did not err in its charge defining manslaughter under La. Rev. Stat. Ann. §§ 14:30, 14:30.1, and 14:31(A)(2) where defendant alleged he did not have the specific intent to commit the crime as he was legally insane at the time of the offense. State v. Campbell, 673 So. 2d 1061, 1996 La. App. LEXIS 530 (Mar. 13, 1996), writ of certiorari denied by La. 96-1785, 685 So. 2d 140, 1997 La. LEXIS 135 (La. Jan. 10, 1997), reversed by, remanded by 523 U.S. 392, 118 S. Ct. 1419, 140 L. Ed. 2d 551, 1998 U.S. LEXIS 2787, 66 U.S.L.W. 4258, 11 Fla. L. Weekly Fed. S 466, 98 Cal. Daily Op. Service 2945, 1998 Colo. J. C.A.R. 1950, 98 D.A.R. 4026, 172 A.L.R. Fed. 597 (1998).

In a trial for second-degree murder, defendant was not entitled to an instruction on adultery as provocation for the shooting where both defendant and the victim were men and neither of them was married. State v. Jack, 596 So. 2d 323, 1992 La. App. LEXIS 606 (Mar. 11, 1992), writ of certiorari denied by 600 So. 2d 611, 1992 La. LEXIS 2000 (La. 1992).

••• Murder

•••• General Overview. — In a second-degree murder case, the trial court did not err in denying defendant’s motion for new trial as the evidence was sufficient for the jury to reasonably conclude that the shooting was not accidental: a forensic pathologist testified that the muzzle of the weapon was in contact with the skin at the time of the discharge of the weapon, defendant admitted to fleeing the scene, other witnesses observed defendant leave the scene, and defendant failed to call the police or an ambulance despite the fact that the victim was probably still alive when he fled. State v. Brashears, 902 So. 2d 536, 2005 La. App. LEXIS 1066 (Apr. 26, 2005), writ denied by La. 2005-2007, 925 So. 2d 538, 2006 La. LEXIS 948 (La. Mar. 17, 2006).

Evidence more than adequately supported a finding that defendant intentionally mistreated the child, causing her unjustifiable pain or suffering; contrary to defendant’s argument, the State did not have to prove he had specific intent to kill the child or inflict great bodily harm upon her, the evidence showed that despite her other injuries, on the night before her death the child was still alert, and it was only after defendant beat her that she went to sleep, only to be discovered dead the next morning, such that there was sufficient evidence for the jury to find that defendant’s actions resulted in her death, which was sufficient to support a conviction for second-degree murder. State v. Hart, 881 So. 2d 1237, 2004 La. App. LEXIS 2045 (Aug. 18, 2004), writ denied by La. 2004-2330, 893 So. 2d 84, 2005 La. LEXIS 1234 (La. Feb. 4, 2005).

Jury instructions as to second-degree murder and manslaughter were not so incomplete under La. Code Crim. Proc. Ann. art. 801 as to preclude the jury’s ability to properly consider manslaughter as a responsive verdict during defendant’s trial because the trial court had painstakingly limited the felonies listed in the definition of second-degree felony murder, La. Rev. Stat. Ann. § 14:30.1(A), to only armed robbery at the request and consent of the parties. Furthermore, the omissions were entirely consistent with a reasonable clarification of the legal situation. State v. Moore, 877 So. 2d 1027, 2004 La. App. LEXIS 1560 (June 23, 2004), writ denied by La. 2004-2316, 893 So. 2d 83, 2005 La. LEXIS 1233 (La. Feb. 4, 2005).

Evidence was sufficient to convict defendant of second-degree murder where the fight was essentially over at the time the shots were fired and defendant was armed with a .22 caliber semi-automatic rifle and fired the shots that caused the victim’s death. State v. Fields, 877 So. 2d 202, 2004 La. App. LEXIS 1563 (June 23, 2004), writ denied by La. 2004-1865, 888 So. 2d 229, 2004 La. LEXIS 3663 (La. Nov. 24, 2004).

Defendant’s second-degree murder conviction was improper where there was no evidence that defense counsel agreed that evidence in another individual’s trial could establish a prima facie case of conspiracy in defendant’s case, La. Code Evid. Ann. art. 801(D)(3)(b); further, the admission of the statement violated the Confrontation Clause, La. Const. art. I, § 16 and was not a harmless error because there were no eyewitnesses to the murder and the other individual’s statement was thus very important to the case. State v. Cox, 876 So. 2d 932, 2004 La. App. LEXIS 1493 (June 16, 2004).

It was harmless error when a forensic expert testified that the state’s theory of a murder case was the only reasonable explanation, because the physical evidence tying defendant to the crime scene was uncontroverted; his DNA was found in a blood smear on the panel of the door that was kicked in at the victim’s house and his shoe contained a blood droplet with the victim’s DNA and glass similar to the glass found in the broken window of the house. State v. Pickett, 878 So. 2d 722, 2004 La. App. LEXIS 1361 (May 26, 2004), writ denied by La. 2004-1632, 887 So. 2d 477, 2004 La. LEXIS 3550 (La. Nov. 15, 2004).

Trial court did not err in denying defendant’s motion to suppress evidence of his shoes that he claimed were unconstitutionally seized without probable cause or reasonable suspicion where three detectives testified that defendant was cooperating with the investigation and that he consented to give up his shoes and the issue of consent turned on the credibility of those testifying and the weight of the evidence. State v. Pickett, 878 So. 2d 722, 2004 La. App. LEXIS 1361 (May 26, 2004), writ denied by La. 2004-1632, 887 So. 2d 477, 2004 La. LEXIS 3550 (La. Nov. 15, 2004).

Defendant was entitled to a new trial where, in his murder trial, the state suppressed material evidence regarding the criminal history of the prosecution’s key witness who was the sole witness to claim he could identify defendant as the shooter and, to compound the detriment to defendant, the state used the very type of evidence withheld from defendant to effectively impeach defendant’s witnesses. State v. Bright, 875 So. 2d 37, 2004 La. LEXIS 1783 (May 25, 2004).

Pursuant to calculated plans to rob the victim, defendant and another individual, who were armed with handguns, kicked in the front door of the victim’s residence and entered the residence; during the robbery attempt, a shot was fired, and the victim sustained a non-fatal gunshot wound to the chest; however, the evidence was insufficient to support defendant’s conviction for attempted second-degree murder because proof of defendant’s participation in the robbery plans and subsequent attempt to carry them out, without more, did not support a rational inference that he specifically intended to kill the victim. State v. Herron, 879 So. 2d 778, 2004 La. App. LEXIS 1257 (May 14, 2004).

Where the evidence showed that defendant failed to get medical help for a victim after a shooting, placed the body in a trunk of a car, discarded bloodstained clothing, buried the victim in a remote area, fled the state, and told several different accounts of what happened, there was sufficient evidence to support a conviction for second-degree murder; moreover, the State was not required to prove specific intent since it could have been inferred from the circumstances. State v. James, 873 So. 2d 858, 2004 La. App. LEXIS 1160 (May 12, 2004).

Defendant’s claim that a killing was in self-defense was not supported by the record where a witness, the university administrator, testified that after the fight between defendant and some other young men, defendant did not run as the others did but went to his car and got a gun, the witness then heard a shot, and then saw defendant walk back past him, get in his car and leave the scene; the witness recalled that defendant appeared very calm both before and after the shooting. State v. Spivey, 874 So. 2d 352, 2004 La. App. LEXIS 1179 (May 12, 2004).

Where defendant testified that he removed the belt he was wearing during a fight, put it around the victim’s neck, and strangled the victim, killing him, the evidence was sufficient to support his conviction for second-degree murder. State v. Stein, 874 So. 2d 279, 2004 La. App. LEXIS 1069 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1345, 885 So. 2d 1122, 2004 La. LEXIS 3334 (La. Nov. 8, 2004).

Evidence was sufficient to have supported a conviction for specific intent murder, where, although defendant had mental health problems, nothing led defendant’s expert to believe defendant was in a drug-induced stupor when he made statements to police and she did not feel that defendant was incapable of understanding the difference between right and wrong. State v. Jackson, 880 So. 2d 841, 2004 La. App. LEXIS 1071 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1399, 885 So. 2d 1118, 2004 La. LEXIS 3337 (La. Nov. 8, 2004).

Defendant’s claim that he had the specific intent to kill attempted murder victim until the moment he shot the victim had no merit, where it was apparent from the police statements that he intended all along to shoot the victim, and that circumstances simply led him to fire earlier than planned, and there was no evidence that the victim was going to commit a forcible act against defendant, and the victim testified that he did not have a gun. State v. Jackson, 880 So. 2d 841, 2004 La. App. LEXIS 1071 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1399, 885 So. 2d 1118, 2004 La. LEXIS 3337 (La. Nov. 8, 2004).

Evidence was sufficient to have supported a conviction for specific intent murder, where defendant stated co-defendant enlisted him to kill the assault victim in exchange for a share of that victim’s cocaine, and by his own account, defendant went to the apartments with the intention of carrying out that act; he admitted to police that he fired 10 shots at the murder victim despite the fact that that victim was running away from him. State v. Jackson, 880 So. 2d 841, 2004 La. App. LEXIS 1071 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1399, 885 So. 2d 1118, 2004 La. LEXIS 3337 (La. Nov. 8, 2004).

Where defendant complained that the trial court deprived him of his Sixth Amendment right of confrontation by allowing the admission of inculpatory statements made by his co-defendant, and defendant did not have the opportunity to cross-examine co-defendant, appellate court found that co-defendant’s statements were not necessary to the state’s case and, in light of the overwhelming evidence submitted by the state, including defendant’s own confession, the court found that the guilty verdict was surely unattributable to any possible error. State v. Jackson, 880 So. 2d 841, 2004 La. App. LEXIS 1071 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1399, 885 So. 2d 1118, 2004 La. LEXIS 3337 (La. Nov. 8, 2004).

Where the only direct proof of defendant’s intent to kill the victim was co-defendant’s last statement, in which he said defendant offered him six thousand dollars worth of cocaine to kill the victim, and co-defendant’s statement was supported by defendant’s own admission that he obtained a gun for co-defendant, and that he (defendant) took the victim’s cocaine, such evidence was sufficient to prove attempted second-degree murder. State v. Wiley, 880 So. 2d 854, 2004 La. App. LEXIS 1072 (Apr. 27, 2004), writ denied by La. 2004-1298, 885 So. 2d 585, 2004 La. LEXIS 3215 (La. Oct. 29, 2004).

There was sufficient evidence to support a conviction for second-degree murder in a case where defendant stabbed an estranged spouse in an office because defendant was unable to show that the act was done in the sudden heat of passion; even if the spouse had berated defendant prior to the crime, mere words were insufficient to establish provocation. State v. Lemons, 870 So. 2d 503, 2004 La. App. LEXIS 826 (Apr. 7, 2004), writ denied by La. 2004-1288, 885 So. 2d 584, 2004 La. LEXIS 3210 (La. Oct. 29, 2004).

Where the evidence showed that defendant stabbed an estranged spouse 12 times in an office, and three of the wounds were fatal, the evidence showed that defendant had the specific intent to commit second-degree murder. State v. Lemons, 870 So. 2d 503, 2004 La. App. LEXIS 826 (Apr. 7, 2004), writ denied by La. 2004-1288, 885 So. 2d 584, 2004 La. LEXIS 3210 (La. Oct. 29, 2004).

Mandatory life sentence imposed after a conviction for second-degree murder was not unconstitutionally excessive, and defendant failed to show that the particular circumstances of the crime were an exception to the constitutional application of the mandatory sentence; the evidence showed that defendant waited outside an estranged spouse’s office before entering to inflict several fatal stab wounds. State v. Lemons, 870 So. 2d 503, 2004 La. App. LEXIS 826 (Apr. 7, 2004), writ denied by La. 2004-1288, 885 So. 2d 584, 2004 La. LEXIS 3210 (La. Oct. 29, 2004).

There was sufficient evidence to support a conviction for second-degree murder where two witnesses and an accomplice testified that defendant ran away from the scene of an attempted robbery after shooting a victim in the head at close range; the jury was free to reject defendant’s testimony that the partially disabled victim was the aggressor, and the fact that a gun was fired at close range was sufficient to establish a specific intent to commit the crime. State v. Walker, 870 So. 2d 442, 2004 La. App. LEXIS 834 (Apr. 7, 2004).

Sufficient evidence supported a second-degree murder conviction, although the body was never found; an accomplice’s testimony as to the method of the killing matched statements defendant made to others, in which he bragged about the murder. State v. Genter, 872 So. 2d 552, 2004 La. App. LEXIS 1120 (Apr. 7, 2004), writ denied by La. 2004-1302, 885 So. 2d 585, 2004 La. LEXIS 3216 (La. Oct. 29, 2004).

Although defendant provided the money for the methylenedioxymethamphetamine (ecstasy), the facts showed that the deceased was a joint participant in the transaction because she shared in the right to control the drugs that were purchased, and thus, the State’s allegations did not support a finding that defendant’s actions went beyond those of a mere purchaser and consumer; therefore, pursuant to La. Const. art. I, § 13 and La. Code Crim. Proc. Ann. arts. 464, 484, 485, and 532(1) and (5), the trial court’s decision, granting of defendant’s motion to quash the indictment charging defendant with the second-degree murder of the deceased by distributing a controlled substance to her which caused her death, in violation of La. Rev. Stat. Ann. § 14:30.1(A)(3), and with possession with intent to distribute a Schedule I controlled dangerous substance, in violation of La. Rev. Stat. Ann. § 40:966(A)(1), was affirmed. State v. Corbett, 879 So. 2d 151, 2004 La. App. LEXIS 770 (Apr. 2, 2004), reversed by, remanded by La. 04-1124, 888 So. 2d 764, 2004 La. LEXIS 3289 (La. Nov. 15, 2004).

Evidence was sufficient to have convicted defendant of second-degree murder of his wife’s lover, where (1) the victim was found shot to death, (2) the victim was last seen getting into a van driven by defendant’s wife, (3) the victim confessed to being a part of the killing, and (4) the wife took the police to the original murder scene, helping to retrieve crucial evidence, and explained how defendant lay in wait in the back of the van; the state clearly established that the gun in question was the murder weapon. State v. Morehead, 870 So. 2d 428, 2004 La. App. LEXIS 760 (Apr. 2, 2004), writ denied by La. 2004-1283, 883 So. 2d 1043, 2004 La. LEXIS 3127 (La. Oct. 15, 2004), writ denied by La. 2006-0079, 937 So. 2d 374, 2006 La. LEXIS 2587 (La. Sept. 22, 2006).

In second-degree murder trial, defendant did not receive ineffective assistance of counsel when counsel allowed the jury to hear of defendant’s Oklahoma manslaughter conviction, causing him prejudice, because defendant may not have been entirely forthcoming with his record, and because the defendant chose to testify, he could be impeached regarding any prior convictions; the testimony was limited to only his admitting to a prior conviction and there was no indication that the admission of the prior conviction years earlier had any bearing on the jury’s decision in light of the overwhelming evidence against him. State v. Morehead, 870 So. 2d 428, 2004 La. App. LEXIS 760 (Apr. 2, 2004), writ denied by La. 2004-1283, 883 So. 2d 1043, 2004 La. LEXIS 3127 (La. Oct. 15, 2004), writ denied by La. 2006-0079, 937 So. 2d 374, 2006 La. LEXIS 2587 (La. Sept. 22, 2006).

In second-degree murder trial, defendant did not receive ineffective assistance of counsel in the manner in which the objection to jurisdiction was raised, where the trial court found the state had clearly established that the murder had occurred in the Parish in which defendant was tried, and the record clearly indicated that the late filing of the motion may well have been part of a trial strategy by filing the motion just before trial, then agreeing to have the matter decided only after jeopardy had attached, so as to forbid a possible retrial, should the motion have been successful. State v. Morehead, 870 So. 2d 428, 2004 La. App. LEXIS 760 (Apr. 2, 2004), writ denied by La. 2004-1283, 883 So. 2d 1043, 2004 La. LEXIS 3127 (La. Oct. 15, 2004), writ denied by La. 2006-0079, 937 So. 2d 374, 2006 La. LEXIS 2587 (La. Sept. 22, 2006).

In second-degree murder trial, defendant did not receive ineffective assistance of counsel when counsel allowed the jury to hear of defendant’s Oklahoma manslaughter conviction causing him prejudice, because the state asked the testifying defendant about prior convictions only to impeach his testimony pursuant to La. Code Evid. Ann. art. 609.1; the state only asked the defendant if he had a prior conviction, he admitted that he did, and the state did not ask any questions about the facts of that crime; there was no evidence in the record that the state asked the question about a prior conviction to show motive, intent, knowledge, identity, absence of mistake or accident. State v. Morehead, 870 So. 2d 428, 2004 La. App. LEXIS 760 (Apr. 2, 2004), writ denied by La. 2004-1283, 883 So. 2d 1043, 2004 La. LEXIS 3127 (La. Oct. 15, 2004), writ denied by La. 2006-0079, 937 So. 2d 374, 2006 La. LEXIS 2587 (La. Sept. 22, 2006).

In a criminal prosecution for second-degree murder, defendant was properly convicted upon evidence that he stabbed and cut the victim 50 times; based on the circumstantial evidence, the jury could conclude that defendant had the requisite specific intent to kill or to inflict great bodily harm. State v. Sales, 867 So. 2d 849, 2004 La. App. LEXIS 403 (Mar. 3, 2004), writ denied by La. 2004-1305, 899 So. 2d 569, 2005 La. LEXIS 1288 (La. Apr. 22, 2005).

Where defendant shot the victim once during a confrontation, and then fired a second round of bullets resulting in eight wounds to the victim’s body, the evidence was sufficient to convict him of second-degree murder. State v. Miller, 868 So. 2d 239, 2004 La. App. LEXIS 404 (Mar. 3, 2004), writ denied by La. 2004-1127, 883 So. 2d 1027, 2004 La. LEXIS 3029 (La. Oct. 8, 2004).

Where defendant pleaded guilty to attempted second-degree murder and was sentenced to 20 years at hard labor, he could not appeal his sentence as excessive, because it was within the statutory range. State v. Willis, 868 So. 2d 237, 2004 La. App. LEXIS 405 (Mar. 3, 2004).

Circumstantial evidence was sufficient to sustain defendant’s conviction for attempted second-degree murder in a case arising from a drive-by shooting; although there were four men in the car, the gun was found in a closet at defendant’s house, so defendant was not entitled to a post verdict judgment of acquittal, under La. Code Crim. Proc. Ann. art. 821(B). State v. Hamilton, 867 So. 2d 151, 2004 La. App. LEXIS 443 (Mar. 3, 2004), writ denied by La. 2004-1227, 899 So. 2d 567, 2005 La. LEXIS 1282 (La. Apr. 22, 2005).

Trial court did not err in denying defendant’s motion in limine, to exclude evidence of other crimes preceding the attempted murder, where that evidence was “res gestae,” and independently relevant, and the state could not have told the complete story to the jury without the evidence of those events, which began with the kidnapping of the victim by co-defendant and culminated in the attempted murder. State v. Rhea, 868 So. 2d 863, 2004 La. App. LEXIS 309 (Feb. 23, 2004).

Defendant contended that the maximum sentence of 50 years of imprisonment, for his attempted second-degree murder conviction, was constitutionally excessive, because he was 16 years old at the time of the crime, had no criminal history, was not the shooter, and did not originally kidnap the victim; the appellate court found no abuse of discretion, because the record supported the sentence imposed, where the victim’s trial testimony reflected that (1) defendant repeatedly told her that he would kill her, (2) he sexually assaulted her at gunpoint, and (3) the defendant was more in control, and the situation worsened after he became involved. State v. Rhea, 868 So. 2d 863, 2004 La. App. LEXIS 309 (Feb. 23, 2004).

Where defendant and three accomplices abducted, robbed, and shot a pizza delivery driver, defendant was properly convicted of attempted second-degree murder and sentenced to 40 years to be served consecutive to any other terms defendant was sentenced to serve. State v. Moore, 865 So. 2d 227, 2004 La. App. LEXIS 75 (Jan. 28, 2004), writ denied by La. 2004-0507, 877 So. 2d 142, 2004 La. LEXIS 2305 (La. July 2, 2004).

On appeal, defendant attempted to argue that, at most, the State proved that she was guilty of manslaughter, not second-degree murder where defendant’s neighbor testified that defendant and her boyfriend, the victim, were seen together drinking and having a good time hours before the murder, and defendant told police that she suspected that her boyfriend had been unfaithful for some time; however, the appellate court found that the state proved the essential elements of second-degree murder beyond a reasonable doubt, and that defendant failed to prove by a preponderance of the evidence that she acted in sudden passion or heat of blood. State v. Eugene, 866 So. 2d 985, 2004 La. App. LEXIS 60 (Jan. 27, 2004), writ denied by La. 2004-0515, 889 So. 2d 263, 2005 La. LEXIS 171 (La. Jan. 14, 2005).

Defendant’s second-degree murder conviction was proper pursuant to La. Rev. Stat. Ann. § 14:30.1 even though an inculpatory statement was erroneously admitted where it was a harmless error in light of the overwhelming evidence of guilt against defendant; further, based on the injuries that the victim received and the number of shots fired, the jury could have inferred that defendant had the specific intent to kill the victim. State v. Poullard, 863 So. 2d 702, 2003 La. App. LEXIS 3703 (Dec. 31, 2003), writ denied by La. 2004-0908, 896 So. 2d 995, 2005 La. LEXIS 700 (La. Mar. 18, 2005).

Defendant’s convictions for second-degree kidnapping, attempted second-degree murder with respect to the first victim and aggravated crime against nature with respect to the second victim, were proper where, accepting the first victim’s testimony that defendant told her that he would kill her if she ran from him, and then fired multiple shots at her as she tried to escape, finally wounding her in the arm, it was entirely reasonable for the jurors to conclude defendant intended to make good on his threat to kill her; further, a rational trier of fact could have concluded that defendant’s conduct was not in self-defense. State v. Brown, 868 So. 2d 775, 2003 La. App. LEXIS 3721 (Dec. 31, 2003), writ of certiorari denied by La. 2004-0269, 876 So. 2d 76, 2004 La. LEXIS 1905 (La. June 4, 2004), writ denied by 17 So. 3d 953, 2009 La. LEXIS 2533 (La. 2009).

Where there was sufficient evidence of the felony of attempted armed robbery, the evidence was sufficient to convict defendant of attempted second-degree murder, La. Rev. Stat. Ann. §§ 14:30.1 and 14:27. State v. Robicheaux, 865 So. 2d 149, 2003 La. App. LEXIS 3678 (Dec. 30, 2003), writ denied by La. 2004-0381, 876 So. 2d 830, 2004 La. LEXIS 2211 (La. June 25, 2004).

Evidence was sufficient to convict defendant as a principal of second-degree murder where (1) defendant was not surprised by the shooting and did not say anything after the shooting, and thus, defendant failed to show that the state did not sufficiently prove the element of intent required for a second-degree murder conviction; (2) he did nothing to try and stop the shooting; (3) he accompanied the shooter and another person to a remote area where the car was set on fire with the victim, who was still alive, inside it; and (4) the marijuana taken from the victim was divided between the three people. State v. Cooper, 862 So. 2d 512, 2003 La. App. LEXIS 3569 (Dec. 23, 2003), writ denied by La. 2004-0236, 876 So. 2d 74, 2004 La. LEXIS 1900 (La. June 4, 2004).

Evidence supported defendant’s second-degree murder conviction where witnesses (members of defendant’s “group”) testified defendant shot the victim three times, the evidence showed the victim had not presented a threat to defendant, and defendant, after initially denying the shooting, had confessed, with no mention of being in imminent danger or of being angry or upset when defendant committed the crime. State v. Pouncy, 862 So. 2d 387, 2003 La. App. LEXIS 3336 (Dec. 10, 2003), writ denied by La. 2004-0247, 876 So. 2d 75, 2004 La. LEXIS 1901 (La. June 4, 2004).

In a second-degree murder case, the testimony and physical evidence were sufficient for a rational jury to find that defendant had the specific intent to kill or inflict great bodily harm when he fired his weapon at the victim’s head and did not act in self-defense, and defendant failed to explain why it was necessary to deliver a fatal gunshot to the head to protect himself. State v. Fielding, 862 So. 2d 420, 2003 La. App. LEXIS 3353 (Dec. 10, 2003), writ denied by La. 2004-0249, 889 So. 2d 256, 2005 La. LEXIS 195 (La. Jan. 14, 2005).

Defendant’s conviction and sentence for second-degree murder was proper where defendant offered no facts to prove that he was prejudiced by the loss of the evidence in question or that the police acted in bad faith, thus denying him due process; two eyewitnesses identified defendant as the shooter and the evidence left no question as to defendant’s specific intent to kill the victim. State v. LeBlanc, 862 So. 2d 129, 2003 La. App. LEXIS 3297 (Nov. 19, 2003), writ denied by La. 2004-0054, 872 So. 2d 1078, 2004 La. LEXIS 1620 (La. May 7, 2004).

Where defendant shot the victim to death following an altercation outside a fast food restaurant, the evidence was sufficient to support his conviction for second-degree murder. State v. Emanuel-Dunn, 868 So. 2d 75, 2003 La. App. LEXIS 3068 (Nov. 7, 2003), writ denied by La. 2004-0339, 876 So. 2d 829, 2004 La. LEXIS 2207 (La. June 25, 2004).

Where defendant shot the victim to death outside of a fried chicken restaurant, placing the life of several customers and children at risk during the shooting, he was convicted for second-degree murder; there was no reason for the trial court to deviate from the mandatory life sentence provided for the offense by La. Rev. Stat. Ann. § 14:30.1(B). State v. Emanuel-Dunn, 868 So. 2d 75, 2003 La. App. LEXIS 3068 (Nov. 7, 2003), writ denied by La. 2004-0339, 876 So. 2d 829, 2004 La. LEXIS 2207 (La. June 25, 2004).

There was sufficient evidence to sustain defendant’s second-degree murder conviction as a principal where the evidence showed that defendant assisted the real murderer in obtaining a weapon and ammunition, defendant was in constant contact with the real murderer before and after the victim’s disappearance, defendant admitted to attempting to poison the victim, defendant expressed dissatisfaction with the marriage, defendant provided police with an “anonymous” tip concerning the whereabouts of the victim’s vehicle, and defendant’s story regarding the victim’s whereabouts before the murder was never substantiated. State v. Sykes, 857 So. 2d 638, 2003 La. App. LEXIS 2803 (Oct. 7, 2003), writ of certiorari denied by La. 2003-3429, 869 So. 2d 875, 2004 La. LEXIS 1160 (La. Apr. 2, 2004).

Defendant’s conviction for second-degree murder was proper where the evidence was sufficient to support the conviction; the factors that defendant might have been distraught due to his wife’s having left the marriage were insufficient to require the jury to have found that he was acting in sudden passion and the wounds in the victim’s neck were not consistent with defendant’s story that she approached him with a knife and he forced her hand and the knife into her neck. State v. Chesson, 856 So. 2d 166, 2003 La. App. LEXIS 2642 (Oct. 1, 2003), writ denied by La. 2003-2913, 867 So. 2d 686, 2004 La. LEXIS 559 (La. Feb. 13, 2004).

Despite defendant’s claim that he did not shoot the victim or that he knew that his co-defendant was going to shoot the victim, the evidence was legally sufficient to support his conviction for second-degree murder as the jury could have reasonably inferred that defendant had the specific intent to inflict great bodily harm on the victim and was a willing participant in the offense which culminated in the victim’s murder. State v. Terrick, 857 So. 2d 1153, 2003 La. App. LEXIS 2658 (Sept. 30, 2003), writ of certiorari denied by La. 2003-3272, 871 So. 2d 346, 2004 La. LEXIS 1015 (La. Mar. 26, 2004).

In a second-degree murder case, defendant’s life sentence was not excessive as it was the mandatory minimum sentence under La. Rev. Stat. Ann. § 14:30.1(B) and defendant failed to present any evidence or make any argument at his sentencing hearing regarding a downward departure from the mandatory minimum sentence. State v. Royal, 857 So. 2d 1167, 2003 La. App. LEXIS 2664 (Sept. 30, 2003), writ of certiorari denied by La. 2003-3172, 869 So. 2d 849, 2004 La. LEXIS 918 (La. Mar. 19, 2004).

Defendant’s conviction of attempted second-degree murder was affirmed because the jury had sufficient evidence to infer that defendant had the specific intent to kill the deputy in that defendant did not attempt to avoid hitting the deputy, where the record showed that: (1) While attempting to escape from arrest in a vehicle pursuit, defendant turned into a dead end street and a deputy ordered defendant to get out of his truck; (2) defendant backed up his truck straight towards the deputy, continually increasing his speed, until the deputy had to jump onto his patrol car to avoid being run over; and (3) testimony showed that the defendant could have turned his truck around or driven through yards adjacent to the street in order to avoid the deputy. State v. Jones, 855 So. 2d 408, 2003 La. App. LEXIS 2426 (Sept. 10, 2003), writ denied by La. 2004-0409, 889 So. 2d 262, 2005 La. LEXIS 216 (La. Jan. 14, 2005).

In defendant’s appeal of defendant’s second-degree murder conviction, the evidence did not support a manslaughter conviction, because defendant had moved out of the residence that he shared with the victim, and approximately 24 hours later, defendant returned to the victim’s residence where defendant beat her severely, and therefore, defendant’s blood had time to cool. State v. Finch, 853 So. 2d 680, 2003 La. App. LEXIS 2201 (July 23, 2003), writ of certiorari denied by La. 2003-2379, 865 So. 2d 738, 2004 La. LEXIS 411 (La. Feb. 6, 2004).

As to specific intent, defendant’s intent to kill or inflict great bodily harm could be inferred from defendant’s actions which included defendant’s admission that defendant repeatedly kicked the victim until she was unconscious, and the evidence clearly was sufficient to support the verdict of second-degree murder. State v. Finch, 853 So. 2d 680, 2003 La. App. LEXIS 2201 (July 23, 2003), writ of certiorari denied by La. 2003-2379, 865 So. 2d 738, 2004 La. LEXIS 411 (La. Feb. 6, 2004).

Habeas petitioner seeking relief based on his counsel’s failure to challenge racial discrimination in the formation of the grand jury, was denied relief where counsel had a strong strategic reason for not challenging petitioner’s indictment. Brown v. Cain, 337 F.3d 546, 2003 U.S. App. LEXIS 14565 (July 21, 2003), writ of certiorari denied by 540 U.S. 1117, 124 S. Ct. 1065, 157 L. Ed. 2d 911, 2004 U.S. LEXIS 273, 72 U.S.L.W. 3447 (2004).

Because the appellate court could not determine from the sentencing proceedings whether the district court imposed impermissible enhanced sentences for both of defendant’s convictions, or which of the sentences was enhanced under the habitual offender statute, the appellate court had to vacate the sentences imposed for armed robbery and attempted second-degree murder, and remand the case for resentencing. State v. Small, 850 So. 2d 1019, 2003 La. App. LEXIS 1897 (June 27, 2003), writ denied by La. 2003-2202, 865 So. 2d 75, 2004 La. LEXIS 305 (La. Jan. 30, 2004).

Jury heard the victim’s unequivocal testimony describing defendant as the assailant who took his car keys at gunpoint, shot him two times at close range, and then drove away in the victim’s vehicle, and the jury also heard defendant’s recorded statement to police admitting approaching the victim while armed with a handgun, taking the keys by force, and firing the gun accidentally; in light of the compelling evidence of guilt, it was harmless error for the prosecutor to comment on defendant’s failure to take the stand, albeit grounds for a mistrial. State v. Small, 850 So. 2d 1019, 2003 La. App. LEXIS 1897 (June 27, 2003), writ denied by La. 2003-2202, 865 So. 2d 75, 2004 La. LEXIS 305 (La. Jan. 30, 2004).

Evidence was sufficient to sustain defendant’s second-degree murder conviction where witnesses testified that they saw defendant with an assault rifle, described his appearance, and testified about where the victim was located. State v. Mack, 850 So. 2d 1035, 2003 La. App. LEXIS 1898 (June 27, 2003), writ of certiorari denied by La. 2003-2122, 864 So. 2d 628, 2004 La. LEXIS 197 (La. Jan. 16, 2004).

Where (1) defendant admitted to placing her child in her husband’s arms, (2) to shooting her estranged husband, (3) and to taking the gun from her father without his knowledge, and (4) her mother admitted that she told police she saw defendant aim the gun at the child, and (5) a witnesses testified that defendant had previously made threats regarding the husband and the child, defendant failed to prove that she was unable to distinguish right from wrong at the time she shot and killed her three-year-old child. State v. Pierre, 854 So. 2d 945, 2003 La. App. LEXIS 1730 (June 11, 2003), writ denied by La. 2003-2042, 864 So. 2d 626, 2004 La. LEXIS 189 (La. Jan. 16, 2004).

Where the testimony of the experts and the eye-witness accounts provided sufficient evidence for the jury to have found an inmate guilty of second-degree murder under La. Rev. Stat. Ann. § 14:30.1, the inmate’s claim, presented in a 28 U.S.C.S. § 2254 habeas corpus petition, that the prosecution had not presented sufficient evidence to support the conviction, failed. Graves v. Cain, 2003 U.S. Dist. LEXIS 8811 (May 15, 2003).

Co-defendant’s statement was admissible hearsay in defendant’s second-degree murder trial where the State had presented a prima facie case of conspiracy to commit accessory after fact when co-defendant admitted that defendant had removed the victim’s body and that co-defendant had cleaned the blood from the kitchen and the trial court erred when it did not admit the statement as an exception to the hearsay rule under La. Code Evid. Ann. art. 801D(3)(b). State v. Woodard, 847 So. 2d 629, 2003 La. App. LEXIS 1385 (Apr. 30, 2003).

Where defendant was found guilty of attempted second-degree murder and the trial court sentenced him to 13 years in prison, his sentence was illegally lenient, where the sentence should have been at hard labor without benefit of probation, parole, or suspension of sentence; where the correction of a sentence as mandated by La. Rev. Stat. Ann. § 15:301.1(A), however, the sentence “self-activates” and eliminates the need for the case to be remanded for correction of the sentence. State v. Jones, 846 So. 2d 908, 2003 La. App. LEXIS 1250 (Apr. 23, 2003).

Defendant knowingly and intelligently waived his right to a jury trial where contemporaneous evidence, the minute entry, showed that the trial court informed him of his rights and that he waived his right to a jury trial after consulting with his attorney and in a subsequent motion for a new trial. State v. Jones, 846 So. 2d 908, 2003 La. App. LEXIS 1250 (Apr. 23, 2003).

Where defendant was charged with attempted second-degree murder, the court did not err by allowing evidence of defendant’s prior bad acts against the victim; one of the statements constituted a threat, both statements were probative of defendant’s intent, the statements negated defendant’s allegations of self-defense, and the probative value outweighed the prejudicial effect. State v. Farhood, 844 So. 2d 217, 2003 La. App. LEXIS 711 (Mar. 25, 2003).

Where defendant (1) bought a gun and obtained a loan from a pawn shop, (2) went to the victim’s home, (3) ordered the children there to go to a separate room, where they heard a gunshot, (4) instructed the children not to bother the victim, and (5) fled the scene, there was sufficient evidence that defendant planned to kill the victim, and thus defendant’s conviction of second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1 was affirmed; there was no evidence that defendant was insane within the meaning of La. Rev. Stat. Ann. § 14:14, and there were no errors patent in the court’s review pursuant to La. Code Crim. Proc. Ann. art. 920. State v. Winston, 844 So. 2d 184, 2003 La. App. LEXIS 714 (Mar. 25, 2003), writ denied by La. 2003-1284, 858 So. 2d 419, 2003 La. LEXIS 3390 (La. Nov. 14, 2003).

Second-degree murder conviction under La. Rev. Stat. Ann. § 14:30.1 was affirmed; a rational trier of fact could have concluded that defendant did not establish the mitigating factors for manslaughter, La. Rev. Stat. Ann. § 14:31, by a preponderance of the evidence, and viewed in a light most favorable to the prosecution, the testimony and evidence were legally sufficient, and would justify any rational jury’s finding that defendant had the specific intent to kill or inflict great bodily harm, without provocation, when he fired his weapon at the victim at close range. State v. Brooks, 839 So. 2d 1075, 2003 La. App. LEXIS 513 (Mar. 5, 2003), writ denied by La. 2003-0974, 857 So. 2d 517, 2003 La. LEXIS 3288 (La. Nov. 7, 2003).

Evidence was sufficient to sustain defendant’s second-degree murder conviction where defendant admitted wrapping the victim’s body in a sheet and the victim’s skull was found on a sheet under defendant’s house. State v. Wright, 839 So. 2d 1112, 2003 La. App. LEXIS 594 (Mar. 5, 2003).

Evidence was sufficient to sustain defendant’s second-degree murder conviction where a witness testified that defendant told the witness that defendant had shot the victim as the victim lay in bed and then cut up the victim’s body. State v. Myers, 839 So. 2d 1183, 2003 La. App. LEXIS 619 (Mar. 5, 2003), writ denied by La. 2003-0991, 855 So. 2d 330, 2003 La. LEXIS 2927 (La. Oct. 10, 2003).

Defendant’s conviction and sentence for second-degree murder was proper where the trial court did not err in allowing the state to admit a deceased’s witness’s eyewitness recorded statements made to the police and where defendant’s rights to confront and cross-examine witnesses were not violated; the testimony adduced from a state witness was sufficient to expose that witness’s bias or interest. State v. Jones, 841 So. 2d 965, 2003 La. App. LEXIS 459 (Feb. 25, 2003), writ denied by La. 2003-0895, 854 So. 2d 345, 2003 La. LEXIS 2662 (La. Sept. 26, 2003).

Evidence was sufficient to sustain defendant’s conviction for second-degree murder where defendant admitted beating and restraining a four year-old child and leaving the child in a cold room where the child froze to death. State v. Booker, 839 So. 2d 455, 2003 La. App. LEXIS 349 (Feb. 14, 2003), writ of certiorari denied by La. 2003-1145, 857 So. 2d 476, 2003 La. LEXIS 3185 (La. Oct. 31, 2003).

Where defendant assaulted, attempted to rape, threatened, and concealed a victim after a violent sexual assault, there was sufficient evidence of specific intent presented to support his conviction for attempted second-degree murder. State v. Graham, 845 So. 2d 416, 2003 La. App. LEXIS 352 (Feb. 14, 2003), writ of certiorari denied by La. 2003-1716, 861 So. 2d 557, 2003 La. LEXIS 3720 (La. Dec. 19, 2003).

Sentence of life imprisonment at hard labor, without benefit of parole, probation or suspension of sentence, on defendant’s conviction for second-degree murder was neither grossly disproportionate nor shocking to sense of justice, where defendant shot the victim at very close range while perpetrating an armed robbery. State v. Thornton, 836 So. 2d 1235, 2003 La. App. LEXIS 126 (Jan. 29, 2003), writ of certiorari denied by La. 2003-0861, 857 So. 2d 474, 2003 La. LEXIS 3181 (La. Oct. 31, 2003).

Mandatory life sentence for second-degree murder under La. Rev. Stat. Ann. § 14:30.1 does not violate the constitutional prohibition against excessive punishment under La. Const. art. I, § 20. State v. Thornton, 836 So. 2d 1235, 2003 La. App. LEXIS 126 (Jan. 29, 2003), writ of certiorari denied by La. 2003-0861, 857 So. 2d 474, 2003 La. LEXIS 3181 (La. Oct. 31, 2003).

Evidence was sufficient to convict defendant as a principal to the victim’s murder because defendant was more than merely present at the crime scene as the evidence showed that defendant was present in the victim’s home and in the victim’s bedroom on the night of the victim’s murder and that defendant assisted co-defendant in the post-murder theft of numerous items from the victim’s home, that a friend washed defendant’s bloody shirt that night, and that the severity of the attack indicated that the perpetrator had the specific intent to kill or to inflict great bodily harm. State v. Amin, 839 So. 2d 262, 2003 La. App. LEXIS 82 (Jan. 28, 2003).

Although the prosecutor’s remarks constituted an improper resort to personal experience, those remarks did not deny defendant a fair trial before an impartial jury as the trial court twice informed the jury that the statements and arguments made by the attorneys were not to be considered as evidence; thus, reversal of defendant’s second-degree murder conviction was not required. State v. Amin, 839 So. 2d 262, 2003 La. App. LEXIS 82 (Jan. 28, 2003).

Evidence, that defendant and his companion brutally beat and cut the victim, left him in the bushes, and in an attempt to prevent him from receiving medical treatment, actively discouraged passersby from discovering his presence, was sufficient to allow a properly instructed jury to infer that defendant had a specific intent to kill by reason of a specific intent to inflict great bodily harm, and thus, the court of appeals erred in reversing defendant’s conviction for attempted second-degree murder. State v. Bishop, 835 So. 2d 434, 2003 La. LEXIS 6 (Jan. 14, 2003).

Where defendant stabbed and killed the victim, the state submitted sufficient evidence to prove that defendant did not act in self-defense, as the murder scene did not show any signs of a violent physical confrontation, defendant had physically attacked the victim on several prior occasions, and it was unnecessary to kill the victim under any of the scenarios offered by defendant. State v. Paddio, 832 So. 2d 1120, 2002 La. App. LEXIS 3737 (Dec. 11, 2002), writ denied by La. 2003-0402, 867 So. 2d 682, 2004 La. LEXIS 531 (La. Feb. 13, 2004).

Where the state had presented evidence that identified defendant as one of the perpetrators of a murder, in the form of eyewitness testimony, the trial court’s admission of evidence about gang culture and defendant’s gang affiliation had not contributed to the guilty verdict. State v. Williams, 833 So. 2d 497, 2002 La. App. LEXIS 4264 (Nov. 26, 2002), writ denied by La. 2002-3182, 842 So. 2d 398, 2003 La. LEXIS 1286 (La. Apr. 25, 2003).

It was reasonable, given dead child’s emaciated condition, which must have been caused by a lengthy period of starvation, wounds to her body too numerous to count and in various stages of healing, and defendant’s own testimony, for a jury to conclude the child’s death was a direct result of defendant’s intentional abuse. State v. Duncan, 835 So. 2d 623, 2002 La. App. LEXIS 2827 (Sept. 27, 2002).

Evidence was sufficient to convict defendant of second-degree murder where the vehicle from which the shot came was identified as defendant’s, defendant admitted to being in the area of the crime, and where a co-defendant told officers that defendant shot the victim; although co-defendant was in police custody when he made the statement, and got a lenient sentence for his cocaine crime, the jury was aware of these facts and was free to assess the co-defendant’s credibility in light of that evidence. State v. Hurst, 828 So. 2d 1165, 2002 La. App. LEXIS 3049 (Sept. 25, 2002;), writ denied by La. 2003-0709, 869 So. 2d 840, 2004 La. LEXIS 903 (La. Mar. 19, 2004).

Even though there were deficiencies in a witness’s testimony, the evidence was sufficient to support defendant’s conviction for second-degree murder, and the trial court properly denied defendant’s motion for post verdict judgment of acquittal. State v. Harris, 823 So. 2d 1054, 2002 La. App. LEXIS 2566 (Aug. 14, 2002), writ of certiorari denied by La. 2002-2550, 852 So. 2d 1019, 2003 La. LEXIS 2372 (La. Sept. 5, 2003).

Evidence was sufficient to convict defendant of second-degree murder and attempted second-degree murder because it was reasonable for the jury to conclude that defendant held the only weapon and even if the victims had hit defendant, as defendant suggested, there was no evidence that defendant acted with anything other than the specific intent to kill when defendant (1) stabbed the deceased victim several times and slashed the deceased victim’s neck and (2) stabbed the other victim several times in the arm, stomach, chest, and neck. State v. Miller, 824 So. 2d 1208, 2002 La. App. LEXIS 2401 (July 25, 2002), writ denied by La. 2002-2480, 847 So. 2d 1253, 2003 La. LEXIS 2145 (La. June 27, 2003).

Evidence supported defendant’s conviction for second-degree murder, since a specific intent to kill or inflict great bodily harm could reasonably be inferred from the fact that defendant repeatedly hit the victim in the head with a hammer, and the killing occurred during an armed robbery of the victim. State v. Patorno, 822 So. 2d 141, 2002 La. App. LEXIS 2089 (June 21, 2002).

While State’s witnesses testified that defendant threatened and then stabbed the victim, defendant’s witnesses testified that the victim was the aggressor, that the victim was involved in another fight after defendant left, and that they did not see defendant with a weapon; thus, the evidence was sufficient to convict defendant of second-degree murder, pursuant to La. Rev. Stat. Ann. § 14:30.1(A)(1), as the jury reasonably believed the State’s witnesses, and found that defendant had the specific intent to kill the victim and that the crime was not committed in self-defense. State v. Elaire, 820 So. 2d 660, 2002 La. App. LEXIS 2018 (June 19, 2002).

Defendant was properly convicted of second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1; the evidence established that defendant provided the shooter with the gun used to kill the victim, defendant spoke to the shooter moments before the murder, and defendant participated in hiding the gun after the killing. State v. Logan, 822 So. 2d 657, 2002 La. App. LEXIS 1931 (June 14, 2002).

Second-degree murder with specific intent to kill or do great bodily harm rather than manslaughter due to panic by defendant was shown where he shot three victims in another’s apartment about 11 times each from inside and outside of the apartment, pausing to reload, after he had entered apartment window with 25-shot firearm and himself been shot in the arm. State v. Robinson, 820 So. 2d 571, 2002 La. App. LEXIS 1512 (Apr. 17, 2002), writ denied by La. 2002-1640, 845 So. 2d 1068, 2003 La. LEXIS 1743 (La. May 30, 2003).

La. Rev. Stat. Ann. § 14:30.1 second-degree murder conviction was upheld, where defendant claimed accidental shooting but jury could have inferred his specific intent to kill from close-range of gunshot and altercation between defendant and victim at time of shooting; additionally, the type of wound, blast angle, lack of victim powder burns, and body’s position appeared to discount accidental discharge. State v. Reed, 809 So. 2d 1261, 2002 La. App. LEXIS 631 (Mar. 6, 2002).

Evidence was sufficient for second-degree murder conviction when it included: defendant’s statement that he accidentally shot victim in head in struggle for gun, then fled in car; police testimony that car in which shooting took place and containing gun was found in street; and evidence of close contact wound and 4.5 pound trigger pressure for discharge. State v. Plaisance, 811 So. 2d 1172, 2002 La. App. LEXIS 638 (Mar. 6, 2002), writ denied by La. 2002-1395, 831 So. 2d 270, 2002 La. LEXIS 3599 (La. Nov. 27, 2002), writ of certiorari denied by 538 U.S. 1038, 123 S. Ct. 2084, 155 L. Ed. 2d 1071, 2003 U.S. LEXIS 3799, 71 U.S.L.W. 3722 (2003).

Evidence was sufficient to convict defendant of two counts of second-degree murder under La. Rev. Stat. Ann. § 14:30.1 because he was anxious to purchase ammunition on night of the shooting, pulled his weapon along with accomplice, and did not do anything to prevent the shooting. State v. Chattman, 800 So. 2d 1043, 2001 La. App. LEXIS 2402 (Oct. 30, 2001), writ denied by La. 2001-3320, 833 So. 2d 332, 2002 La. LEXIS 3763 (La. Dec. 19, 2002).

Sentencing defendant to life in prison at hard labor without benefit of parole, probation, or suspension of sentence for his second-degree murder conviction was the mandated punishment provided for by La. Rev. Stat. Ann. § 14:30.1(B), and defendant made no attempt to rebut the presumption that the mandatory life sentence was constitutional nor give a single reason why the sentence was excessive as to him in particular; furthermore, in light of the facts that defendant showed deliberate intent and malice when he shot the victim several times before and after the victim fell to the ground and showed no remorse for his actions, the court was justified in refusing to deviate from the legislative mandate. State v. Felder, 809 So. 2d 360, 2001 La. App. LEXIS 2080 (Sept. 28, 2001), writ denied by La. 2001-3027, 827 So. 2d 1173, 2002 La. LEXIS 3081 (La. Oct. 25, 2002).

Even though a trial record must generally reflect that the court adequately considered the factors set forth in La. Code Crim. Proc. Ann. art. 894.1 in sentencing, the failure to articulate such factors when imposing a mandatory life sentence is not an error because articulating such factors would be an exercise in futility when the court has no discretion; therefore, it was not error for a court, in sentencing defendant to life imprisonment at hard labor, as mandated by La. Rev. Stat. Ann. § 14:30.1(B) for second-degree murder, to simply state that defendant had been found guilty of second-degree murder, that the mandatory sentence was life imprisonment at hard labor without benefit of parole, probation, or suspension of sentence, and that it had no discretion to sentence defendant otherwise. State v. Felder, 809 So. 2d 360, 2001 La. App. LEXIS 2080 (Sept. 28, 2001), writ denied by La. 2001-3027, 827 So. 2d 1173, 2002 La. LEXIS 3081 (La. Oct. 25, 2002).

Even though La. Code Crim. Proc. Ann. art. 873 provides that sentence shall not be imposed until at least 24 hours after a motion for new trial, or in arrest of judgment, is overruled, defendant implicitly waived the 24-hour waiting period by failing to enter a contemporaneous objection when the trial court indicated that it would sentence defendant without delay and by indicating a readiness for sentencing; furthermore, no prejudice resulted from the failure to delay sentencing because defendant received the punishment mandated by La. Rev. Stat. Ann. § 14:30.1(B) for second-degree murder convictions. State v. Felder, 809 So. 2d 360, 2001 La. App. LEXIS 2080 (Sept. 28, 2001), writ denied by La. 2001-3027, 827 So. 2d 1173, 2002 La. LEXIS 3081 (La. Oct. 25, 2002).

Defendant’s conviction for second-degree murder was proper where a rational trier of fact, viewing the evidence in a light most favorable to the prosecution, could have found that defendant did not prove mitigating factors by a preponderance of the evidence. State v. Mathews, 809 So. 2d 1002, 2001 La. App. LEXIS 2059 (Sept. 28, 2001), writ denied by La. 2001-2873, 824 So. 2d 1191, 2002 La. LEXIS 2619 (La. Sept. 13, 2002).

Defendant’s conviction for second-degree murder was proper where a rational trier of fact, viewing all of the evidence as favorable to the prosecution, could have concluded that the State proved beyond a reasonable doubt that defendant had the specific intent to commit second-degree murder and that defendant aided a co-defendant in achieving such end. State v. Mathews, 809 So. 2d 1002, 2001 La. App. LEXIS 2059 (Sept. 28, 2001), writ denied by La. 2001-2873, 824 So. 2d 1191, 2002 La. LEXIS 2619 (La. Sept. 13, 2002).

There was sufficient evidence to convict defendant of second-degree murder, a violation of La. Rev. Stat. Ann. § 14:30.1, because police had probable cause to arrest defendant for public intoxication, defendant admitted to being at the scene of the homicide, bruise imprints on the face and neck of the victim were made by defendant’s tennis shoes, and the victim’s blood was on his jeans. State v. Hansbro, 796 So. 2d 185, 2001 La. App. LEXIS 2033 (Sept. 26, 2001), writ of certiorari denied by La. 2001-2970, 827 So. 2d 1177, 2002 La. LEXIS 3077 (La. Oct. 25, 2002).

Evidence that defendant and the victim had an argument early morning on the day of the murder, that defendant stopped and talked to her on the street that afternoon, that defendant then followed her inside a house where he shot her three times, including once in the back of the head at close range, was sufficient to establish the specific criminal intent required by the second-degree murder statute, La. Rev. Stat. Ann. § 14:30.1(A)(1); considering the facts of the shooting, and the fact that defendant left the scene and drove to a friend’s house after the killing, a rational trier of fact could have reasonably rejected defendant’s testimony and his defense of intoxication. State v. Edwards, 790 So. 2d 109, 2001 La. App. LEXIS 1706 (June 27, 2001), writ denied by La. 2001-2235, 823 So. 2d 935, 2002 La. LEXIS 2491 (La. Aug. 30, 2002), writ denied by La. 2003-0901, 869 So. 2d 870, 2004 La. LEXIS 1143 (La. Apr. 2, 2004), writ denied by 994 So. 2d 4, 2008 La. LEXIS 2269 (La. 2008).

Evidence was sufficient to support defendant’s conviction for second-degree murder under La. Rev. Stat. Ann. § 14:30.1 where defendant had an incredible animosity toward the victim; had beaten and threatened to kill the victim on prior occasions; and, on the occasion in question, beat the victim for two hours, strangled him, stomped his genitals, and rammed a broomstick into his rectum. State v. Bloodworth, 790 So. 2d 118, 2001 La. App. LEXIS 1752 (June 27, 2001), writ denied by La. 2001-2318, 815 So. 2d 836, 2002 La. LEXIS 1571 (La. May 10, 2002).

The gravamen of the crime of attempted murder, whether first or second-degree, is the specific intent to kill and the commission of an overt act tending toward that goal; thus, where defendant shot the victim in the head, specific intent to kill could be inferred. State v. Lewis, 793 So. 2d 302, 2001 La. App. LEXIS 1625 (June 22, 2001).

Where defendant participated in a scheme to lure the victim away and to hit him in the head or knock him out and to rob him of his money, but instead of being hit in the head, the victim was shot and killed at the location and robbed of his money, the trial court did not give an incorrect definition of manslaughter under La. R.S. 14:31(A)(2) simply because it did not identify or define “any felony not enumerated in Article 30 or 30.1,” “any intentional misdemeanor directly affecting the person,” simple battery, or second-degree battery. State v. Hall, 794 So. 2d 920, 2001 La. App. LEXIS 1477 (June 20, 2001), writ denied by La. 2001-2612, 823 So. 2d 938, 2002 La. LEXIS 2501 (La. Aug. 30, 2002).

State demonstrated sufficient evidence to prove second-degree murder under La. Rev. Stat. Ann. §§ 14:30.1(A)(1) and 14:10(1) where the co-conspirator testified as to defendant’s involvement in the murder and his intention to cause the murder, and other witnesses corroborated essential portions of the necessary evidence; it was within the jury’s discretion to accept or reject the evidence. State v. Lovick, 788 So. 2d 565, 2001 La. App. LEXIS 1142 (May 16, 2001), writ denied by La. 2001-1836, 815 So. 2d 833, 2002 La. LEXIS 1560 (La. May 10, 2002).

After considering the credibility of the witnesses and weighing the evidence of gunplay at defendant’s home after a disputed drug transaction and an identification of defendant as the shooter, the jury accepted the testimony of the state’s witnesses; after reviewing the record, we are convinced that the evidence supports the jury’s determination defendant was guilty of attempted second-degree murder. State v. Woods, 787 So. 2d 1083, 2001 La. App. LEXIS 973 (May 11, 2001), writ denied by La. 2001-2389, 817 So. 2d 1153, 2002 La. LEXIS 2083 (La. June 14, 2002).

Lack of transcripts of the suppression and sentencing hearings in defendant’s case did not prejudice his right under La. Const. art. I, § 19, to a complete review of the record, or under La. Code Crim. Proc. Ann. art. 843 to have all proceedings recorded, because defendant received a mandatory sentence under La. Rev. Stat. Ann. § 14:30.1, and the only missing portion of the suppression hearings involved one witness who testified at trial on the same matters. State v. Gibson, 785 So. 2d 213, 2001 La. App. LEXIS 1213 (Apr. 11, 2001), writ denied by La. 2001-1458, 813 So. 2d 418, 2002 La. LEXIS 1327 (La. Apr. 19, 2002).

In order for the State of Louisiana to find a defendant guilty of second-degree murder under La. Rev. Stat. Ann. § 14:30.1, it must prove that defendant had the specific intent to kill or to inflict great bodily harm; specific intent is a state of mind and, as such, need not be proven as a fact, but may be inferred from the circumstances and actions of the accused. State v. McNeal, 785 So. 2d 957, 2001 La. App. LEXIS 692 (Apr. 4, 2001).

Contrary to defendant’s contention, the evidence was sufficient to support his conviction of second-degree murder when three witnesses testified that defendant was the perpetrator, the victim’s gunshot wound was not consistent with the theory of a self-inflicted injury; defendant knew the victim kept a large sum of money in is home, but after the shooting the money was gone; and defendant was seen standing in the home after the shooting. State v. Sholes, 782 So. 2d 691, 2001 La. App. LEXIS 604 (Mar. 7, 2001), writ denied by La. 2001-1014, 810 So. 2d 1136, 2002 La. LEXIS 651 (La. Feb. 22, 2002).

Defendant’s act of pointing a gun at the victim’s head while firing it was evidence from which a reasonable person could have concluded that defendant had a specific intent to kill the victim under La. Rev. Stat. Ann. § 14:10(1); therefore, sufficient evidence existed to convict defendant of second-degree murder under La. Rev. Stat. Ann. § 14:30.1. State v. Wisely, 780 So. 2d 1230, 2001 La. App. LEXIS 333 (Feb. 28, 2001).

Because there was sufficient evidence to convict defendant of second-degree murder under La. Rev. Stat. Ann. § 14:30.1, there was sufficient evidence to convict him of manslaughter, a responsive verdict under La. Code Crim. Proc. Ann. art. 814. State v. Wisely, 780 So. 2d 1230, 2001 La. App. LEXIS 333 (Feb. 28, 2001).

Evidence supported a finding that defendant had specific intent to kill or inflict great bodily harm when he hog-tied the victim and placed a plastic bag over his head with the handles of the bag tied around his neck, then left the victim to die from suffocation, which he ultimately did. State v. Hensley, 781 So. 2d 834, 2001 La. App. LEXIS 450 (Feb. 28, 2001), writ denied in part by, remanded by La. 2003-1691, 876 So. 2d 78, 2004 La. LEXIS 1869 (La. June 4, 2004).

Evidence supported a conviction for second-degree felony murder when defendant, armed with a gun, went to the victim’s house with the intent to rob him, held a gun to the victim, tied him up in a chair with an appliance cord and put a plastic bag over the victim’s head after the victim refused to give him money. State v. Hensley, 781 So. 2d 834, 2001 La. App. LEXIS 450 (Feb. 28, 2001), writ denied in part by, remanded by La. 2003-1691, 876 So. 2d 78, 2004 La. LEXIS 1869 (La. June 4, 2004).

Gravamen of the crime of attempted murder, whether first or second-degree, is the specific intent to kill and the commission of an overt act tending toward the accomplishment of that goal; the specific intent to kill may be inferred from a defendant’s act of pointing a gun and firing at a person. State v. Musgrove, 774 So. 2d 1155, 2000 La. App. LEXIS 3330 (Dec. 15, 2000), writ denied by La. 2001-0356, 798 So. 2d 112, 2001 La. LEXIS 2582 (La. Sept. 28, 2001).

Evidence was sufficient to prove beyond a reasonable doubt that defendant was the perpetrator of attempted second-degree murder; there was no reasonable probability of misidentification, and the victim’s testimony, corroborated by a surveillance videotape and a witness’s testimony, was sufficient proof beyond a reasonable doubt that he had the specific intent to kill. State v. Musgrove, 774 So. 2d 1155, 2000 La. App. LEXIS 3330 (Dec. 15, 2000), writ denied by La. 2001-0356, 798 So. 2d 112, 2001 La. LEXIS 2582 (La. Sept. 28, 2001).

Eyewitness testimony that described defendant stabbing his girlfriend and her mother, and his refusal to stop until forced to do so at gunpoint, was sufficient to support his conviction of second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1(A)(1). State v. Jackson, 774 So. 2d 1046, 2000 La. App. LEXIS 2976 (Dec. 6, 2000).

Evidence was sufficient to support defendant’s second-degree murder conviction in violation of La. Rev. Stat. Ann. § 14:30.1 where defendant admitted that the victim was unarmed, and was either restrained or unable to secure a weapon with which to threaten defendant. State v. Nelson, 775 So. 2d 579, 2000 La. App. LEXIS 2983 (Dec. 6, 2000).

Although defendant did not actually hit or stab the victim, he did hold her while other defendants did so, and there was no doubt that defendant possessed the intent to kill or inflict bodily harm on the victim sufficient to support his conviction of second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1. State v. McCullough, 774 So. 2d 1105, 2000 La. App. LEXIS 3324 (Dec. 6, 2000), writ denied by La. 2001-0533, 806 So. 2d 669, 2002 La. LEXIS 284 (La. Jan. 25, 2002).

Unequivocal testimony that defendant was the shooter by a fatal gunshot victim’s friend who witnessed the assault, and evidence that the victim was wounded 100 times by an assault weapon, constituted sufficient evidence to support defendant’s conviction for second-decree murder in violation of La. Rev. Stat. 14:30.1. State v. Guss, 775 So. 2d 622, 2000 La. App. LEXIS 3001 (Dec. 6, 2000).

Evidence was sufficient to show that defendant intended to kill a victim where he drove the victim to a deserted spot in the middle of the night, allowed another to beat the victim before he intervened, and bragged that he ran over the victim with his car; later, defendant washed his clothes, put his cleaned car in a body shop, and turned over the wrong clothes to authorities. State v. Matthis, 775 So. 2d 558, 2000 La. App. LEXIS 2971 (Nov. 29, 2000), writ denied by La. 2000-3552, 801 So. 2d 358, 2001 La. LEXIS 3042 (La. Nov. 9, 2001), remanded by 970 So. 2d 505, 2007 La. LEXIS 2389 (La. 2007).

Defendant’s second-degree murder conviction was affirmed where defendant admitted stabbing the victim and witnesses testified that the victim did not attack defendant prior to being stabbed. State v. Clark, 774 So. 2d 305, 2000 La. App. LEXIS 2806 (Nov. 8, 2000).

There was sufficient evidence under La. Code Crim. Proc. Ann. art. 821 to convict defendant of second-degree murder, a violation of La. Rev. Stat. Ann. § 14:30.1(A), and aggravated kidnapping, a violation of La. Rev. Stat. Ann. § 14:44. Although largely circumstantial the evidence was competent under La. Rev. Stat. Ann. § 15:438 and showed that a reasonable person in the victim’s place could have believed, when confronted by a man desperate to get away and armed with a very large gun, that she would not have been safely released unless she complied with his demands. Because the victim is dead, requiring additional evidence that defendant expressly announced to the victim she would not be released unless she complied with his demands is overly technical and unnecessary. State v. Morris, 770 So. 2d 908, 2000 La. App. LEXIS 2923 (Nov. 3, 2000), writ denied by La. 2000-3293, 799 So. 2d 496, 2001 La. LEXIS 3996 (La. Oct. 12, 2001), writ of certiorari denied by 535 U.S. 934, 122 S. Ct. 1311, 152 L. Ed. 2d 220, 2002 U.S. LEXIS 1637, 70 U.S.L.W. 3577 (2002).

Based on the testimony of several witnesses and the fact that the murder victim was shot in the buttock, the evidence was sufficient to convict defendant of second-degree murder and reject defendant’s claim of self-defense. State v. Cazenave, 772 So. 2d 854, 2000 La. App. LEXIS 2693 (Oct. 31, 2000), writ denied by La. 2000-3297, 799 So. 2d 1151, 2001 La. LEXIS 3926 (La. Oct. 26, 2001), writ denied by La. 2002-2713, 855 So. 2d 339, 2003 La. LEXIS 2894 (La. Oct. 10, 2003).

Where there was evidence that defendant intended to cause specific harm to a victim and there was evidence that defendant was intoxicated at the time of the crime, the jury’s verdict convicting defendant of second-degree murder would not be overturned. State v. Keating, 772 So. 2d 740, 2000 La. App. LEXIS 2489 (Oct. 18, 2000), writ denied by La. 2000-3150, 799 So. 2d 494, 2001 La. LEXIS 4049 (La. Oct. 12, 2001).

Evidence was sufficient to convict defendant of attempted second-degree murder, in violation of La. Rev. Stat. Ann. § 14:30.1(A)(2), because the evidence showed that defendant and his friends were involved in an altercation with people in a house were the shooting occurred and that defendant intentionally armed himself with a weapon and shot into a crowd of four men. State v. Sanders, 769 So. 2d 183, 2000 La. App. LEXIS 2261 (Oct. 4, 2000).

Evidence was sufficient to sustain defendant’s conviction for second-degree murder under La. Rev. Stat. Ann. § 14:30.1(A)(1) where the State proved the elements of second-degree murder beyond a reasonable doubt by showing that defendant shot his wife four times with the specific intent to kill or inflict great bodily harm to her and where defendant failed to establish sufficient provocation by his wife to reduce the homicide to manslaughter. State v. Stewart, 771 So. 2d 723, 2000 La. App. LEXIS 2272 (Oct. 4, 2000), writ denied by La. 2000-3135, 800 So. 2d 866, 2001 La. LEXIS 3683 (La. Nov. 2, 2001).

Defendant’s motion for a post-verdict judgment of acquittal in a prosecution for second-degree murder was properly denied under La. Const. art. V, § 10(B), La. Code Crim. Proc. Ann. art. 821, La. Rev. Stat. Ann. §§ 14:10 and 14:30.1 because the evidence was sufficient where a witness consistently stated that she was able to observe the shooting at issue from her position. State v. Brown, 768 So. 2d 670, 2000 La. App. LEXIS 2182 (Sept. 27, 2000).

Defendant was properly convicted of second-degree murder and his conduct did not constitute manslaughter under La. Rev. Stat. Ann. §§ 14:30.1 and 14:31 because the testimony presented did not indicate any provocation by the victim that would have been sufficient to deprive an average person of his self-control. State v. Brown, 768 So. 2d 670, 2000 La. App. LEXIS 2182 (Sept. 27, 2000).

Defendant’s conviction on two counts of second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1 and sentence of life imprisonment on each count were proper where the evidence presented was sufficient to support his conviction, and where the bullet removed from the victim matched the gun that defendant had thrown away at the time officers captured him. State v. McGrew, 769 So. 2d 782, 2000 La. App. LEXIS 2180 (Sept. 26, 2000), writ denied by La. 2000-2852, 799 So. 2d 492, 805 So. 2d 1196, 2001 La. LEXIS 4042 (La. Oct. 12, 2001).

State presented sufficient evidence to establish defendant’s identity as the killer and to support defendant’s conviction for second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1, where a witness testified that defendant had inquired after the victim’s whereabouts, and that he saw defendant running from the victim’s house shortly after he heard gunshots coming from the house. State v. Derouselle, 769 So. 2d 141, 2000 La. App. LEXIS 2506 (Aug. 30, 2000), writ denied by La. 2000-2750, 799 So. 2d 491, 2001 La. LEXIS 4039 (La. Oct. 12, 2001).

Defendant’s conviction for aggravate rape and second-degree murder were affirmed where evidence that defendant choked the victim repeatedly, dragged a knife across her neck, knocked her out, wrapped a wire around her neck and placed a bag over her head showed that defendant had the specific intent to kill her. State v. Cepriano, 767 So. 2d 893, 2000 La. App. LEXIS 2116 (Aug. 29, 2000).

Where the evidence clearly showed specific intent to cause grave bodily harm to the victim on the part of defendant, his conviction for second-degree murder under La. Rev. Stat. § 14:30.1(A)(1) was upheld. State v. Williams, 766 So. 2d 579, 2000 La. App. LEXIS 1509 (June 14, 2000), writ denied by La. 2001-0180, 797 So. 2d 71, 2001 La. LEXIS 2676 (La. Sept. 21, 2001), writ denied by La. 2000-2080, 797 So. 2d 682, 2001 La. LEXIS 2555 (La. Sept. 28, 2001).

Defendant’s conviction of second-degree murder under La. Rev. Stat. Ann. § 14.30.1 was affirmed on appeal where the coroner testified that defendant’s conduct was the sole proximate cause of the victim’s death because the stroke suffered by the victim was caused by the stab wounds inflicted by defendant and that, but for the stab wounds, the victim would not have died at the time that he did. State v. Stone, 758 So. 2d 997, 2000 La. App. LEXIS 1134 (May 15, 2000), writ denied by La. 2000-2145, 793 So. 2d 181, 2001 La. LEXIS 1868 (La. June 1, 2001).

Imposition of a mandatory sentence of life imprisonment without benefit of parole, probation, or suspension of sentence on a defendant convicted of second-degree murder under La. Rev. Stat. Ann. § 14:30.1 did not violate the constitutional prohibition against excessive punishment where the defendant failed to show by clear and convincing evidence that his particular circumstances were an exception to the constitutional application of the mandatory sentence and where the sentence did not shock the sense of justice in light of the crime committed and the likely risk of harm to others by the defendant. State v. Stone, 758 So. 2d 997, 2000 La. App. LEXIS 1134 (May 15, 2000), writ denied by La. 2000-2145, 793 So. 2d 181, 2001 La. LEXIS 1868 (La. June 1, 2001).

Pursuant to La. Const. art. V, § 10(B), an appellate court’s authority to review the factual determinations of the trial court in support of a conviction of second-degree murder under La. Rev. Stat. Ann. § 14:30.1(A)(2) was limited to a Jackson sufficiency of the evidence evaluation and did not extend to credibility determinations made by the trier of fact. State v. Williams, 758 So. 2d 1003, 2000 La. App. LEXIS 1143 (May 15, 2000), writ denied by La. 2000-1784, 791 So. 2d 111, 2001 La. LEXIS 1589 (La. Apr. 27, 2001).

In order to convict a defendant of second-degree murder pursuant to La. Rev. Stat. Ann. § 14:30.1(A)(2)(b), the State must prove that the child’s death occurred while the defendant was engaged in the perpetration of cruelty to juveniles as set forth in La. Rev. Stat. Ann. § 14:93(A); the term “intentional” within the meaning of La. Rev. Stat. Ann. § 14:93(A) requires general criminal intent to cause a child unjustifiable pain and suffering, and the term “mistreatment” means abuse. State v. Porter, 761 So. 2d 115, 2000 La. App. LEXIS 1088 (May 3, 2000).

Evidence that a three-year-old girl had iron burns, bruises, scabs, and a fatal head injury and that defendant would not go to the hospital with the child and her mother because “no one would believe it was an accident” was sufficient convict defendant of second-degree murder pursuant to La. Rev. Stat. Ann. § 14:30.1(A)(2)(b). State v. Porter, 761 So. 2d 115, 2000 La. App. LEXIS 1088 (May 3, 2000).

Where it was established that a victim was killed by gunfire in a sudden, drive-by attack, and the jury found a witness’ identifications of the defendants credible while finding other witnesses’ testimony not credible, the fact that the state produced no physical evidence linking the defendants to the shooting did not prevent the evidence from being sufficient to convict them of second-degree murder. State v. Laymon, 756 So. 2d 1160, 2000 La. App. LEXIS 687 (Mar. 15, 2000), writ denied by La. 2000-1519, 791 So. 2d 648, 2001 La. LEXIS 1181 (La. May 4, 2001), writ denied by La. 2000-1412, 791 So. 2d 1288, 2001 La. LEXIS 1277 (La. May 11, 2001).

Trial court properly complied with La. Code Crim. Proc. Ann. art. 894.1 when it sentenced defendant to 100 years at hard labor on a conviction for armed robbery, La. Rev. Stat. Ann. § 14:64, which was the conviction used to enhance a second felony offender bill under La. Rev. Stat. Ann. § 15:529.1, and when it sentenced defendant to 50 years at hard labor on a conviction for attempted second-degree murder, La. Rev. Stat. Ann. §§ 14:27, 14:30.1. Given the extremely violent nature of the crimes, the sentences were not unconstitutionally severe under La. Const. art. I, § 20. State v. Milton, 751 So. 2d 440, 2000 La. App. LEXIS 103 (Feb. 1, 2000).

Testimony that defendant had a gun in his hands at the time of the initial confrontation with the murder victim, which indicated a specific intent to kill or inflict great bodily harm on the part of defendant, and testimony that defendant and another acted in concert to perpetrate a robbery was sufficient evidence for a reasonable trier of fact to conclude that defendant acted as a principal to the robbery and murder of the victim, or that he possessed the specific intent to inflict great bodily harm upon the victim. State v. Fuller, 759 So. 2d 104, 1999 La. App. LEXIS 3613 (Dec. 17, 1999), writ denied by La. 2000-0159, 766 So. 2d 1273, 2000 La. LEXIS 2353 (La. Aug. 31, 2000).

Defendant’s conviction for second-degree murder under La. Rev. Stat. Ann. § 14:30.1(A)(1) was affirmed where the State proved beyond a reasonable doubt that defendant had the specific intent to kill or inflict great bodily harm, under La. Rev. Stat. Ann. § 14:10(1). State v. McKinney, 749 So. 2d 716, 1999 La. App. LEXIS 3149 (Nov. 10, 1999), writ denied by La. 2000-0144, 769 So. 2d 550, 2000 La. LEXIS 2454 (La. Sept. 29, 2000).

Defendant’s conviction for second-degree murder in violation of La. Rev. Stat. Ann. § 14:30:1 was supported by the evidence where defendant’s version of events directly contradicted the eyewitness testimony and physical evidence. State v. Plaisance, 745 So. 2d 784, 1999 La. App. LEXIS 2978 (Oct. 27, 1999), writ denied by La. 1999-3609, 763 So. 2d 594, 2000 La. LEXIS 1702 (La. June 2, 2000).

Evidence that defendant shot the victim in the leg and buttocks was sufficient to sustain defendant’s conviction for attempted second-degree murder. State v. Trepagnier, 743 So. 2d 818, 1999 La. App. LEXIS 2816 (Sept. 29, 1999).

Under La. Rev. Stat. Ann. § 14:30.1(A)(1), second-degree murder is defined as the killing of a human being when the offender has a specific intent to kill or to inflict great bodily harm. State v. Armstrong, 743 So. 2d 284, 1999 La. App. LEXIS 2469 (Sept. 22, 1999), writ denied by La. 1999-3151, 759 So. 2d 92, 2000 La. LEXIS 1018 (La. Apr. 7, 2000).

To prove second-degree murder, La. Rev. Stat. Ann. § 14:30.1(A), the State must show (1), the killing of a human being and (2) that defendant had the specific intent to kill or inflict great bodily harm. State v. Graves, 740 So. 2d 814, 1999 La. App. LEXIS 2409 (Aug. 31, 1999), writ denied by La. 1999-3013, 759 So. 2d 68, 2000 La. LEXIS 1145 (La. Mar. 31, 2000).

Jury had enough evidence to find, from the circumstances, that defendant had the requisite specific intent to kill or inflict great bodily harm on the victim and, thus, committed second-degree murder under La. Rev. Stat. Ann. § 14:30.1(A) because witnesses testified that defendant accused the victim of smoking defendant’s drugs, beat the victim and pounded his head on the ground, and hit the victim again after the victim walked away. State v. Graves, 740 So. 2d 814, 1999 La. App. LEXIS 2409 (Aug. 31, 1999), writ denied by La. 1999-3013, 759 So. 2d 68, 2000 La. LEXIS 1145 (La. Mar. 31, 2000).

Evidence was sufficient to convict defendant of second-degree murder, where the victim was a cab driver, defendant took money from the victim, the severity of the victim’s wounds showed that defendant had the necessary specific intent under La. Rev. Stat. Ann. § 14:30.1, and where the money that defendant took from the victim was something of value of value under La. Rev. Stat. Ann. § 14.2; thus, defendant committed murder while committing robbery under La. Rev. Stat. Ann. § 14.30.1. State v. Morrison, 743 So. 2d 232, 1999 La. App. LEXIS 2171 (July 22, 1999), writ denied by La. 1999-3514, 762 So. 2d 1103, 2000 La. LEXIS 1488 (La. May 26, 2000).

Where a criminal defendant had testified that he had never been in trouble before being charged with second-degree murder, pursuant to La. Rev. Stat. Ann. § 14:30.1, it was not error to introduce normally inadmissible evidence of prior bad acts not resulting in conviction, in order to impeach him, pursuant to La. Code Evid. Ann. art. 609.1. State v. Bratton, 742 So. 2d 896, 1999 La. App. LEXIS 1889 (June 16, 1999).

Under La. Rev. Stat. Ann. § 14:30.1, specific intent need not be proven as a fact but may be inferred from the circumstances and actions of the accused; the determination of whether the requisite intent is present in a criminal case is for the trier of fact. State v. Simmons, 738 So. 2d 1131, 1999 La. App. LEXIS 1709 (June 1, 1999), writ denied by La. 1999-2419, 760 So. 2d 333, 2000 La. LEXIS 1236 (La. Apr. 20, 2000).

Individual’s conviction for second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1 was upheld after it was determined that the evidence was sufficient for a guilty verdict and that the individual failed to meet his burden of proving that the prosecution exercised peremptory challenges on the basis of race. State v. Touissaint, 734 So. 2d 961, 1999 La. App. LEXIS 1573 (May 19, 1999), writ denied by La. 99-1789, 750 So. 2d 980, 1999 La. LEXIS 3307 (La. Nov. 24, 1999).

The criminal intent to kill another human being, to support a conviction for second-degree murder, was a question for the trier of fact, but could be inferred from the circumstances and the actions of the accused. State v. Evans, 734 So. 2d 866, 1999 La. App. LEXIS 1282 (May 5, 1999), writ denied by La. 99-1616, 751 So. 2d 871, 1999 La. LEXIS 3460 (La. Dec. 17, 1999).

Defendant’s second-degree murder conviction, pursuant to La. Rev. Stat. Ann. § 14:30.1, was affirmed where defendant knowingly and intelligently waived the right to a jury trial; evidence was sufficient to support conviction and defendant’s motion for a new trial was properly denied. State v. Wolfe, 738 So. 2d 1093, 1999 La. App. LEXIS 1526 (Apr. 21, 1999), writ denied by La. 99-1460, 756 So. 2d 281, 1999 La. LEXIS 3428 (La. Dec. 10, 1999), writ of certiorari denied by 529 U.S. 1115, 120 S. Ct. 1976, 146 L. Ed. 2d 805, 2000 U.S. LEXIS 3288, 68 U.S.L.W. 3711 (2000).

Trial evidence was sufficient to sustain defendant’s conviction of second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1(A)(1) because the State presented sufficient evidence that the murder was not justifiable homicide, pursuant to La. Rev. Stat. Ann. § 14:20(1), because defendant did not act in self-defense, and defendant did not establish by a preponderance of the evidence that he killed his victim in sudden passion or heat of blood as required by the manslaughter statute, La. Rev. Stat. Ann. § 14:31(A)(1). State v. Byes, 735 So. 2d 758, 1999 La. App. LEXIS 1491 (Apr. 21, 1999), writ denied by La. 99-1559, 751 So. 2d 231, 1999 La. LEXIS 3118 (La. Nov. 5, 1999).

Defendant’s conviction for second-degree murder, under La. Rev. Stat. Ann. § 14:30.1, was affirmed where the State produced sufficient evidence of the elements of the offense to exclude every reasonable hypothesis of innocence, as required by La. Rev. Stat. Ann. § 15:438, and proved beyond a reasonable doubt that defendant was guilty; the testimony of two witnesses placed defendant next to the victim at the time of the shooting, with a weapon in his hand with which he had struck the victim on the head, showed that defendant stayed by the victim after the other men had walked away, and that within seconds the victim was shot and killed. State v. Rose, 732 So. 2d 761, 1999 La. App. LEXIS 1142 (Apr. 7, 1999), writ denied by La. 99-1894, 751 So. 2d 244, 1999 La. LEXIS 3629 (La. Dec. 10, 1999).

Where there was ample testimony to support the jury’s finding that the State proved the elements of the crime of second-degree murder under La. Rev. Stat. Ann. § 14.30.1(A)(1), and that the mitigating factors were not established by a preponderance of the evidence, defendant’s conviction was upheld. State v. Johnson, 734 So. 2d 800, 1999 La. App. LEXIS 1096 (Apr. 1, 1999), writ denied by La. 99-1386, 748 So. 2d 439, 1999 La. LEXIS 2397 (La. Oct. 1, 1999).

Penalty for second-degree murder is life imprisonment at hard labor, without benefit of parole, probation, or suspension of sentence; a mandatory sentence of life imprisonment for second-degree murder did not constitute cruel and unusual punishment. State v. Davis, 732 So. 2d 612, 1999 La. App. LEXIS 818 (Mar. 31, 1999), writ denied by La. 1999-3114, 761 So. 2d 539, 2000 La. LEXIS 1313 (La. May 5, 2000).

Where based on eyewitness testimony, a jury could have concluded beyond a reasonable doubt that a defendant shot a victim while attempting to rob him and immediately fled the scene, and where there was medical testimony that the victim died from a gunshot wound to the back, the evidence, direct and circumstantial, was legally sufficient to convict the defendant of second-degree murder beyond a reasonable doubt. State v. Davis, 732 So. 2d 612, 1999 La. App. LEXIS 818 (Mar. 31, 1999), writ denied by La. 1999-3114, 761 So. 2d 539, 2000 La. LEXIS 1313 (La. May 5, 2000).

Court did not abuse its discretion in dismissing jurors for failure to disclose information about their criminal history, and did not err in denying motion to suppress, or motion for mistrial; second-degree murder conviction, in violation of La. Rev. Stat. Ann. § 14:30.1, was found appropriate. State v. Green, 735 So. 2d 723, 1999 La. App. LEXIS 871 (Mar. 31, 1999), writ denied by La. 2000-2904, 795 So. 2d 323, 2001 La. LEXIS 2391 (La. Aug. 24, 2001).

Evidence was sufficient, under La. Rev. Stat. Ann. § 14:30.1(A)(1), to support defendant’s conviction for second-degree murder as the evidence established that another individual shot the victim, but that defendant brought the gun with him, gave it to the shooter a few blocks away from the scene of the crime, and got it back from the shooter immediately after the shooting; the evidence presented at trial demonstrated that defendant was guilty as a principal to second-degree murder, based on felony murder pursuant to La. Rev. Stat. Ann. § 14:30.1(A)(2)(a), as armed robbery, La. Rev. Stat. Ann. § 14:64, was one of the felonies enumerated in § 14:30.1(A)(2)(a). State v. McPherson, 733 So. 2d 634, 1999 La. App. LEXIS 772 (Mar. 30, 1999).

Evidence was sufficient, under La. Rev. Stat. Ann. § 15:438, to support the conviction of murder, under La. Rev. Stat. Ann. § 14:30.1, where defendant was identified as one of two potential shooters at the victim’s door. State v. Hopson, 735 So. 2d 81, 1999 La. App. LEXIS 804 (Mar. 30, 1999), writ denied by La. 99-1315, 749 So. 2d 650, 1999 La. LEXIS 3383 (La. Nov. 12, 1999).

Defendant was not entitled to a reversal of his conviction for second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1 on the ground that he was forced to use five peremptory challenges when his challenges for cause were denied because there was no showing that prejudice resulted, a required showing under La. Code Crim. Proc. Ann. art. 921. State v. Richardson, 729 So. 2d 114, 1999 La. App. LEXIS 499 (Mar. 3, 1999), writ denied by La. 99-1087, 747 So. 2d 1119, 1999 La. LEXIS 2900 (La. Sept. 24, 1999).

Evidence was sufficient to support defendant’s conviction for second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1 where he caused the victim’s death during an armed robbery, witness testimony established that defendant’s actions were a substantial contributing factor to the victim’s resulting death. State v. Richardson, 729 So. 2d 114, 1999 La. App. LEXIS 499 (Mar. 3, 1999), writ denied by La. 99-1087, 747 So. 2d 1119, 1999 La. LEXIS 2900 (La. Sept. 24, 1999).

Trial court did not err in imposing a mandatory life sentence at hard labor for conviction of second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1 after finding that the mandatory sentence was not constitutionally excessive under La. Const. art. I, § 20 and where no evidence or testimony was presented at sentencing to show that defendant should not receive the mandatory sentence. State v. Richardson, 729 So. 2d 114, 1999 La. App. LEXIS 499 (Mar. 3, 1999), writ denied by La. 99-1087, 747 So. 2d 1119, 1999 La. LEXIS 2900 (La. Sept. 24, 1999).

Evidence was sufficient to convict defendant of second-degree murder for killing his girlfriend’s eight-month-old child, where death followed shortly after the child’s skull was fractured, and defendant was alone with the child for approximately 90 minutes before the fatal injury was noted. State v. Koon, 730 So. 2d 503, 1999 La. App. LEXIS 434 (Feb. 24, 1999).

Where evidence of the circumstances of a shooting was conflicting, but where the only witness’s testimony indicated that the shooting was not done in self-defense and the jury believed the witness’s testimony, a rational trier of fact could have found beyond a reasonable doubt that the homicide was not committed in self-defense; thus the State met the burden of proving that the defendant was guilty of second-degree murder beyond a reasonable doubt. State v. Barnes, 729 So. 2d 44, 1999 La. App. LEXIS 307 (Feb. 10, 1999), writ denied by La. 99-1018, 747 So. 2d 1099, 1999 La. LEXIS 2768 (La. Sept. 17, 1999).

La. Rev. Stat. Ann. § 14.30.1(A) defines second-degree murder as the killing of a human being: when the offender has a specific intent to kill or to inflict great bodily harm; or is engaged in the perpetration or attempted perpetration of armed robbery. State v. Maxie, 719 So. 2d 104, 1998 La. App. LEXIS 2431 (Aug. 19, 1998).

Where the defendant pounded on the table and shouted that nobody would come to his house and hit him, prior to shooting the victim in the back as he left the defendant’s home, the State could infer the defendant’s specific intent to kill or inflict great bodily harm necessary for second-degree murder. State v. Shanks, 715 So. 2d 157, 1998 La. App. LEXIS 2242 (June 29, 1998).

Where the victim died of a blood clot one week after defendant shot him, and expert testimony showed that the victim would not have had a blood clotting problem but for the gunshot wound, the gunshot was the legal cause of death and defendant’s conviction for second-degree murder was affirmed. State v. Shanks, 715 So. 2d 157, 1998 La. App. LEXIS 2242 (June 29, 1998).

Defendants, three individuals, were entitled to reversals of their convictions for second-degree murder, in violation of La. Rev. Stat. Ann. § 14:30.1, because they were denied their right to effective counsel pursuant to La. Const. art. I, § 13 as in their joint trials, they were represented by the same counsel and two defendants had interests adverse to the other defendant. State v. Smith, 715 So. 2d 1226, 1998 La. App. LEXIS 1795 (June 29, 1998), reversed by, remanded by La. 98-2078, 748 So. 2d 1139, 1999 La. LEXIS 2932 (La. Oct. 29, 1999).

Sufficient evidence supported defendant’s conviction for the second-degree murder of his father-in-law where the victim’s house was not forcibly entered, defendant had access to a key to the victim’s house, defendant’s accomplices testified that they agreed to rob the victim, that defendant opened the victim’s door with a key, and that they heard sounds of a struggle between defendant and the victim, and where defendant knew that the victim routinely carried a large amount of cash and that he would be alone that night. State v. Butler, 714 So. 2d 877, 1998 La. App. LEXIS 1642 (June 24, 1998).

Defendant’s conviction of second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1 was proper because the finding that defendant was competent to stand trial was valid and because defendant did not offer any any rebuttal evidence as to the testimony of the State’s expert regarding his competency. State v. Evans, 715 So. 2d 604, 1998 La. App. LEXIS 1741 (June 17, 1998).

Second-degree murder, pursuant to La. Rev. Stat. § 14:30.1(A)(1), is the killing of a human being when the offender has the specific intent to kill or to inflict great bodily harm. State v. Lindsey, 715 So. 2d 544, 1998 La. App. LEXIS 1593 (June 3, 1998), remanded by La. App. 2002-2363, 844 So. 2d 961, 2003 La. App. LEXIS 1070 (La.App. 4 Cir. Apr. 2, 2003).

“Sudden passion” and “heat of blood” are not elements of La. Rev. Stat. Ann. § 14:31(A)(1), but rather, are mitigating factors. State v. Lindsey, 715 So. 2d 544, 1998 La. App. LEXIS 1593 (June 3, 1998), remanded by La. App. 2002-2363, 844 So. 2d 961, 2003 La. App. LEXIS 1070 (La.App. 4 Cir. Apr. 2, 2003).

Defendant was properly convicted of second-degree murder because the evidence was legally sufficient for the jury to conclude the state proved beyond a reasonable doubt that he was guilty of second-degree murder committed during an armed robbery. State v. Jackson, 714 So. 2d 87, 1998 La. App. LEXIS 1181 (May 13, 1998), writ denied by La. 98-1778, 727 So. 2d 444, 1998 La. LEXIS 3311 (La. Nov. 6, 1998).

Testimony by defendant’s friend, that defendant negotiated with the victim to have sex with the friend and then shot and killed the man as he exited his car after he had sex with the friend, was sufficient to support defendant’s conviction for second-degree murder. State v. Evans, 712 So. 2d 941, 1998 La. App. LEXIS 832 (Apr. 15, 1998).

Where defendant was convicted of second-degree murder, his conviction was proper; defendant left the area where the victim confronted him on two occasions and then returned with a gun and shot the victim three times at short range. State v. Schexnayder, 708 So. 2d 851, 1998 La. App. LEXIS 773 (Apr. 8, 1998), writ denied by La. 98-1665, 723 So. 2d 978, 1998 La. LEXIS 3131 (La. Oct. 30, 1998).

Eyewitness testimony that defendants had beaten the victim earlier in the day, returned with guns, one defendant pointed a gun at the victim’s head, shots were heard, and that the victim died of gunshot wounds from two different guns supported defendants’ convictions for second-degree murder. State v. Scott, 709 So. 2d 339, 1998 La. App. LEXIS 561 (Mar. 18, 1998).

Defendant’s level of intoxication did not prevent him from forming specific intent for second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1, because he did not drink more on day of the shooting than on other days and the drinking did not impair his ability to perform routine acts. State v. Harris, 708 So. 2d 1169, 1998 La. App. LEXIS 309 (Feb. 20, 1998), writ denied by, review denied by La. 98-0758, 723 So. 2d 434, 1998 La. LEXIS 2539 (La. Sept. 4, 1998).

Evidence presented at defendant’s trial was sufficient to support defendant’s conviction for second-degree murder, a violation of La. Rev. Stat. Ann. § 14:30.1, and precluded defendant’s theory of self-defense beyond a reasonable doubt; the State contended that defendant had the specific intent to kill the victim when defendant shot the victim three times with an automatic weapon, and defendant claimed that he did so only in self defense, so the jury made a proper credibility determination and believed certain eye-witness testimony, which was sufficient to establish, beyond a reasonable doubt, that the homicide was not committed in self-defense. State v. Batiste, 708 So. 2d 764, 1998 La. App. LEXIS 99 (Jan. 27, 1998), writ denied by La. 98-0913, 723 So. 2d 954, 1998 La. LEXIS 2565 (La. Sept. 4, 1998).

Court affirmed defendant’s conviction for second-degree murder under La. Rev. Stat. Ann. § 14:30.1 on the ground that he admitted that he had the specific intent to kill the victim because he had beaten defendant’s step-sister; defendant failed to carry his burden in demonstrating that he was guilty of manslaughter because “sudden passion” and “heat of blood” mitigated his intent, and the jury concluded that he either had time to cool off or was not sufficiently provoked. State v. Tipton, 705 So. 2d 1142, 1997 La. App. LEXIS 2979 (Dec. 29, 1997).

Where there was evidence that the victim was shot in the head at close range after being shot in the chest, under La. Rev. Stat. Ann. § 14:30.1, the State proved beyond a reasonable doubt that the defendant killed a human being, and that he had a specific intent to kill or inflict great bodily harm. State v. Sloan, 701 So. 2d 995, 1997 La. App. LEXIS 2304 (Sept. 24, 1997), writ denied by La. 97-2601, 709 So. 2d 731, 1998 La. LEXIS 293 (La. Feb. 6, 1998).

To convict on the charge of second-degree murder the State must prove a causal link between a defendant’s criminal conduct and the criminal consequence, but the statute does not appear to require a connection between the subject (victim) of defendant’s intent and the criminal consequence; the additional element of proving that a defendant intended the death of the person who actually died would be a strained and unjustified interpretation. State v. Johnson, 698 So. 2d 1051, 1997 La. App. LEXIS 2072 (Aug. 20, 1997).

Defendant failed to prove mitigating “sudden passion” or “heat of blood,” and his use of a knife to repeatedly and severely stab his victim was sufficient to sustain an inference of specific intent for attempted second-degree murder in violation of La. Rev. Stat. Ann. §§ 14:30.1, 14:27. State v. Lewis, 698 So. 2d 456, 1997 La. App. LEXIS 1997 (July 29, 1997), writ denied by La. 97-2381, 716 So. 2d 881, 1998 La. LEXIS 1064 (La. Mar. 27, 1998).

Prosecution for both second-degree murder and armed robbery did not violate the double jeopardy clause; although use of the charged armed robbery as the enumerated felony to support the second-degree murder charge would not be permissible, the evidence at trial showed that the defendant also committed an additional armed robbery or attempted armed robbery on another victim. State v. Pendelton, 696 So. 2d 144, 1997 La. App. LEXIS 1539 (May 28, 1997), writ denied by La. 97-1714, 706 So. 2d 450, 1997 La. LEXIS 4045 (La. Dec. 19, 1997).

Defendant was convicted of second-degree murder under La. Rev. Stat. Ann. § 14:30.1(A)(1) where he broke into his ex-wife’s residence and shot her boyfriend and two days prior fought with his ex-wife knowing that her boyfriend was there. State v. Crochet, 693 So. 2d 1300, 1997 La. App. LEXIS 1432 (May 9, 1997), writ denied by La. 97-1547, 703 So. 2d 1305, 1997 La. LEXIS 3631 (La. Nov. 21, 1997).

Defendant who killed another man by forcing him to participate in a game of Russian roulette actively desired the criminal consequences that followed his actions and therefore had the specific intent, as defined by pursuant to La. Rev. Stat. Ann. § 14:10(1), necessary to be convicted of murder in violation of La. Rev. Stat. Ann. § 14:30.1. State v. Mackey, 687 So. 2d 465, 1996 La. App. LEXIS 2940 (Dec. 11, 1996), writ denied by La. 97-1814, 712 So. 2d 865, 1998 La. LEXIS 757 (La. Mar. 13, 1998).

Murder victim’s request that his life support be terminated did not invalidate defendant’s conviction for murder in violation of La. Rev. Stat. Ann. § 14:30.1 because it was sufficient that defendant’s shooting of the victim was a substantial factor in bringing about the victim’s death. State v. Mackey, 687 So. 2d 465, 1996 La. App. LEXIS 2940 (Dec. 11, 1996), writ denied by La. 97-1814, 712 So. 2d 865, 1998 La. LEXIS 757 (La. Mar. 13, 1998).

In a trial for second-degree murder, the record was devoid of evidence to support defendant’s assertion of self-defense or accidental shooting and replete with evidence that this was an act that defendant had been considering for some period of time. State v. Starr, 685 So. 2d 424, 1996 La. App. LEXIS 2990 (Dec. 11, 1996), writ denied by La. 99-0833, 747 So. 2d 1094, 1999 La. LEXIS 2778 (La. Sept. 17, 1999).

Number and character of the deceased victim’s wounds were sufficient to establish defendant’s specific intent to commit murder in the second-degree in violation of La. Rev. Stat. Ann. § 14:30.1(A)(1). State v. Bates, 683 So. 2d 1370, 1996 La. App. LEXIS 2708 (Nov. 8, 1996).

Viewed in the light most favorable to the prosecution as required by La. Code Crim. Proc. Ann. art. 821, the evidence established that defendant was a principal to the crime of armed robbery in violation of La. Rev. Stat. Ann. § 14:64, during which crime the car owner was murdered; hence, the evidence was legally sufficient for the jury to conclude that the state proved beyond a reasonable doubt that defendant, as a principal, was guilty of the crime of second-degree murder committed during the perpetration of an armed robbery in violation of La. Rev. Stat. Ann. § 14:30.1. State v. Lavigne, 683 So. 2d 905, 1996 La. App. LEXIS 2731 (Nov. 8, 1996), writ denied by La. 2003-1440, 865 So. 2d 723, 2004 La. LEXIS 405 (La. Feb. 6, 2004).

Court affirmed defendant’s conviction for the second-degree murder under La. Rev. Stat. Ann. § 14:30.1(A)(1) on the ground that the evidence showed that her actions could not be reasonably be characterized as self-defense, even though she may have been afraid of her husband on the morning of the murder as a result of his history of abusive behavior, because he was unarmed, she shot him 9 or 10 times, and she shot him in the back when he tried to flee. State v. Dugas, 683 So. 2d 1253, 1996 La. App. LEXIS 2350 (Oct. 9, 1996), writ of certiorari denied by La. 96-2652, 692 So. 2d 417, 1997 La. LEXIS 1166 (La. Apr. 4, 1997).

Amended indictment conformed with La. Code Crim. Proc. Ann. art. 465(A)(31), (32) although it did not specify with which subparagraph of La. Rev. Stat. Ann. § 14:30.1 the State was charging defendant because it utilized the short form, which was permitted under La. Code Crim. Proc. Ann. art. 465(A)(32), and defendant failed to file a motion for a bill of particulars to procure details as to the statutory method by which he committed the offense with which he was charged. State v. McCartney, 684 So. 2d 416, 1996 La. App. LEXIS 2354 (Oct. 9, 1996), writ of certiorari denied by La. 97-0508, 700 So. 2d 503, 1997 La. LEXIS 2589 (La. Sept. 5, 1997), writ of certiorari denied by 522 U.S. 1002, 118 S. Ct. 573, 139 L. Ed. 2d 412, 1997 U.S. LEXIS 7183, 66 U.S.L.W. 3386 (1997).

Where defendant was convicted of second-degree murder, the conviction was proper; direct and circumstantial evidence supported the conviction and his confession was freely and voluntarily given. State v. Walker, 681 So. 2d 1023, 1996 La. App. LEXIS 2236 (Oct. 4, 1996).

Where defendant’s wife threatened to leave him and to report him to the police for sexual abuse, and defendant killed her the next day, the mitigating factor of provocation did not reduce his culpability for second-degree murder under La. Rev. Stat. Ann. § 14:30.1(A)(1) to manslaughter on the ground that the provocation was not immediate. State v. Thames, 681 So. 2d 480, 1996 La. App. LEXIS 2232 (Sept. 27, 1996), writ of certiorari denied by La. 96-2563, 691 So. 2d 80, 1997 La. LEXIS 855 (La. Mar. 21, 1997).

Where defendant admitted that he deliberately fired his weapon into the passing car in a drive-by shooting, and the ballistics report matched the bullets in the victim with defendant’s weapon, the evidence was sufficient to support his conviction for second-degree murder under La. Rev. Stat. Ann. § 14:30.1 because the jury could reasonably infer defendant’s intent to instill fear in the passengers of the other car. State v. Gipson, 677 So. 2d 544, 1996 La. App. LEXIS 1318 (June 26, 1996), writ denied by La. 96-2303, 687 So. 2d 402, 1997 La. LEXIS 317 (La. Jan. 31, 1997).

The element of specific intent needed to convict defendant of second-degree murder under La. Rev. Stat. Ann. § 14:30.1 was properly inferred by the trial court following a bench trial, as the act of throwing an infant four feet into a crib where he sustained a massive skull fracture and brain damage showed an intent to cause harm. State v. Jones, 677 So. 2d 493, 1996 La. App. LEXIS 1040 (May 8, 1996).

Where attempted manslaughter, under La. Rev. Stat. Ann. §§ 14:27, 14:31, was a lesser included offense of attempted second-degree murder under §§ 14:27, 14:30.1, and both required specific intent to kill, a rational trier of fact could have found specific intent to kill, negating acquittal. State v. Brunet, 674 So. 2d 344, 1996 La. App. LEXIS 967 (Apr. 30, 1996), writ of certiorari denied by La. 96-1406, 681 So. 2d 1258, 1996 La. LEXIS 3019 (La. Nov. 1, 1996).

Whoever commits the crime of second-degree murder shall be punished by life imprisonment at hard labor without benefit of parole, probation, or suspension of sentence. State v. Pyke, 670 So. 2d 713, 1996 La. App. LEXIS 698 (Mar. 6, 1996).

Defendant’s conviction of second degree murder under La. Rev. Stat. Ann. § 14:30.1 was upheld, where he was found to have had the requisite specific criminal intent to have committed the crime and his intoxication was not proven to be of such as to preclude that intent. State v. Carroll, 670 So. 2d 286, 1996 La. App. LEXIS 234 (Jan. 31, 1996).

Defendant was properly convicted of second degree murder where he aimed his gun and fired three shots at the victim and the victim was killed by a single gun shot to the head. State v. Guy, 669 So. 2d 517, 1996 La. App. LEXIS 122 (Jan. 31, 1996), writ denied by La. 96-0388, 679 So. 2d 102, 1996 La. LEXIS 2286 (La. Sept. 13, 1996).

Defense of diminished capacity was not recognized and a mental defect or disorder short of insanity could not negate the specific intent element of second-degree murder pursuant to La. Rev. Stat. Ann. § 14:30.1. State v. Thompson, 665 So. 2d 643, 1995 La. App. LEXIS 3235 (Dec. 6, 1995), writ of certiorari denied by La. 96-0232, 672 So. 2d 679, 1996 La. LEXIS 1237 (La. Apr. 26, 1996).

Defendant was properly convicted of second degree murder under La. Rev. Stat. Ann. § 14:30.1, where an acquaintance drove defendant and his two companions home from the apartment where the girlfriends of the acquaintance and one of the companions lived, where the acquaintance remained in the car while defendant and his companions exited the car, where defendant fired multiple shots at the acquaintance’s head as soon as defendant exited the car, where the acquaintance was killed as a result. State v. Thomas, 665 So. 2d 629, 1995 La. App. LEXIS 3260 (Dec. 6, 1995), writ denied by La. 96-0119, 671 So. 2d 333, 1996 La. LEXIS 1272 (La. Apr. 8, 1996).

Defendant’s convictions for armed robbery and attempted second-degree murder were proper where she had the specific intent to kill and committed an overt act for the purpose of accomplishing that goal. State v. Andrews, 665 So. 2d 454, 1995 La. App. LEXIS 3286 (Nov. 15, 1995).

Defendant’s conviction for both feticide and murder violated the same-evidence test, and double jeopardy attached to the feticide conviction; the evidence needed to support the murder conviction was the same as for the feticide conviction. State v. Powell, 671 So. 2d 493, 1995 La. App. LEXIS 2743 (Oct. 6, 1995), writ of certiorari denied by La. 95-2710, 667 So. 2d 529, 1996 La. LEXIS 438 (La. Feb. 9, 1996).

Under La. Code Crim. Proc. Ann. art. 821, the evidence was sufficient for defendant’s conviction of attempted second degree murder under La. Rev. Stat. Ann. §§ 14:27 and 30.1 because witnesses testified that defendant made eye contact with them before aiming and firing a gun at them. State v. Johnson, 671 So. 2d 461, 1995 La. App. LEXIS 2746 (Oct. 6, 1995), writ of certiorari denied by La. 95-2715, 667 So. 2d 1050, 1996 La. LEXIS 564 (La. Feb. 16, 1996).

A defendant was properly convicted of second degree murder in violation of La. Rev. Stat. Ann. § 14:30.1(A)(1) where the jury’s finding that he possessed the specific intent to kill was not irrational. State v. Offord, 663 So. 2d 296, 1995 La. App. LEXIS 2576 (Oct. 4, 1995).

Defendant was properly convicted of second degree murder under La. Rev. Stat. Ann. § 14:30.1 where he was present at the scene of the shooting and was seen holding a gun when the first shot was fired at the victim. State v. Marshall, 657 So. 2d 1106, 1995 La. App. LEXIS 1828 (June 29, 1995).

Where defendant alleged that he was wrongly convicted of second degree murder because the state failed to show that he was not acting in self defense, the state proved beyond a reasonable doubt that defendant did not act in self defense. State v. Pierre, 653 So. 2d 798, 1995 La. App. LEXIS 828 (Apr. 5, 1995), writ denied by La. 96-0020, 692 So. 2d 442, 1997 La. LEXIS 1122 (La. Apr. 18, 1997).

Under La. Rev. Stat. Ann. § 14:30.1A(1), the State must show that defendant (1) killed the victim, and (2) that defendant had the specific intent to kill or to inflict great bodily harm. State v. Dunn, 651 So. 2d 1378, 1995 La. App. LEXIS 354 (Feb. 15, 1995).

Under La. Rev. Stat. Ann. § 14:30.1(A)(2), the state must prove the killing of a human being when the offender is engaged in the perpetration or attempted perpetration of certain enumerated felonies, even though he has no intent to kill or inflict great bodily harm. State v. Dunn, 651 So. 2d 1378, 1995 La. App. LEXIS 354 (Feb. 15, 1995).

Defendant was properly convicted of second degree murder under La. Rev. Stat. Ann. § 14:30.1(A)(2) where defendant’s own statements placed him outside of the house where the crime was committed and defendant was later found driving the victim’s truck and holding defendant’s credit cards. State v. Dunn, 651 So. 2d 1378, 1995 La. App. LEXIS 354 (Feb. 15, 1995).

Defendant’s convictions and sentences for armed robbery and attempted second-degree murder were proper where his convictions did not constitute two punishments for the crime of armed robbery under La. Rev. Stat. Ann. § 14:30.1(A)(1) or (2). State v. Salone, 648 So. 2d 494, 1994 La. App. LEXIS 3583 (Dec. 28, 1994).

Defendant’s firing of a gun in a taxicab, past the driver’s head, leaving powder burns on the driver’s face, and shards of glass all over the driver was sufficient under La. Rev. Stat. Ann. § 14:30.1(A)(1) to show specific intent in support of his conviction for attempted second degree murder. State v. Slang, 646 So. 2d 1037, 1994 La. App. LEXIS 3154 (Nov. 16, 1994).

The violence associated with the defendant’s repeated beating of his victim in the head with a baseball bat was sufficient to show the specific intent necessary to sustain his conviction for second degree murder under La. Rev. Stat. Ann. § 14:30.1(A)(1). State v. Guise, 645 So. 2d 1193, 1994 La. App. LEXIS 2715 (Oct. 26, 1994), writ of certiorari denied by La. 94-3122, 657 So. 2d 1022, 1995 La. LEXIS 1799 (La. June 30, 1995).

Under the evidence at trial, the evidence was overwhelming that defendant possessed the specific intent to kill and commit an overt act tending toward the accomplishment of that goal under La. Rev. Stat. Ann. §§ 14:27, 14:30.1. State v. Harris, 643 So. 2d 779, 1994 La. App. LEXIS 2428 (Sept. 21, 1994), writ of certiorari denied by La. 94-2607, 650 So. 2d 251, 1995 La. LEXIS 645 (La. Feb. 17, 1995).

Defendant was not entitled to a modification of the verdict under La. Code Crim. Proc. Ann. art. 821(B) from second degree murder in violation of La. Rev. Stat. Ann. § 14:30.1 to manslaughter in violation of La. Rev. Stat. Ann. § 14:31(A)(1); his claim that he acted in sudden passion triggered by his ex-girlfriend’s rejection was not supported by the facts that he had time to cool off between his second and third visits to her house and that he returned armed with a butcher knife. State v. Stewart, 641 So. 2d 1086, 1994 La. App. LEXIS 2262 (Aug. 17, 1994), writ of certiorari denied by La. 94-2363, 648 So. 2d 1337, 1995 La. LEXIS 170 (La. Jan. 13, 1995).

Jury’s finding that defendant had the specific intent required by La. Rev. Stat. Ann. § 14:30.1(A)(1) was supported by defendant’s admission that he fired gun shots at the murder victim to scare the victim and by evidence concerning the number and placement of the shots. State v. Leroux, 641 So. 2d 656, 1994 La. App. LEXIS 2213 (July 26, 1994).

Pursuant to La. Rev. Stat. Ann. § 14:30.1, the defendant actively participated in the planning of the robbery and directed the co-conspirators to the victim, thus the defendant was guilty of armed robbery, as the victim was killed during the commission of this armed robbery. State v. Stokes, 639 So. 2d 395, 1994 La. App. LEXIS 1855 (June 22, 1994), writ denied by La. 94-1880, 644 So. 2d 387, 1994 La. LEXIS 2647 (La. Nov. 11, 1994).

Evidence was sufficient to sustain a conviction for second degree murder, even though the victim had initially chased the defendant with a butcher’s knife, because the victim threw the knife down before fighting the defendant, the defendant was much larger than the victim, and the defendant continued to beat the victim after the victim had been rendered totally defenseless and apparently unconscious. State v. Pittman, 636 So. 2d 299, 1994 La. App. LEXIS 902 (Apr. 8, 1994).

Under La. Rev. Stat. Ann. § 14:30.1(A)(1), second degree murder is the killing of a human being where the offender has the specific intent to kill or inflict great bodily harm, and specific intent exists when circumstances indicate that a defendant actively desired the prescribed criminal consequences to follow his act; specific intent is a state of mind and, as such, may be inferred from the state of affairs and from the actions of the accused. State v. Hill, 636 So. 2d 999, 1994 La. App. LEXIS 834 (Mar. 29, 1994), writ of certiorari denied by La. 94-3144, 658 So. 2d 1259, 1995 La. LEXIS 1986 (La. Sept. 1, 1995).

A defendant’s conviction for second-degree murder under La. Rev. Stat. Ann. § 14:30.1, instead of manslaughter was proper because the homicide was not committed in sudden passion or heat of blood. State v. Bourque, 636 So. 2d 254, 1994 La. App. LEXIS 400 (Feb. 16, 1994), writ of certiorari denied by La. 94-1839, 648 So. 2d 920, 1995 La. LEXIS 25 (La. Jan. 6, 1995).

Where defendant approached the victim, threatened to kill him, and put a loaded gun to the victim’s head, but only shot at the victim’s van, the court reversed the defendant’s conviction for attempted second degree murder under La. Rev. Stat. Ann. § 14:30.1 (1993) on the ground that there was insufficient evidence to show that the defendant intended to kill the victim, and the defendant could not be adjudged guilty of attempted manslaughter because it, too, required a specific intent to kill under La. Rev. Stat. Ann. § 14:27. State v. Hawkins, 631 So. 2d 1288, 1994 La. App. LEXIS 90 (Jan. 27, 1994), writ of certiorari denied by La. 94-0301, 640 So. 2d 1341, 1994 La. LEXIS 1753 (La. June 24, 1994).

Evidence was sufficient to prove that defendant had the specific intent, La. Rev. Stat. Ann. § 14:10, to commit second-degree murder, La. Rev. Stat. Ann. § 14:30.1, because defendant shot his wife three times from the range of 10-12 feet, while she was seated, after an apparently dispassionate argument over money. State v. Fisher, 626 So. 2d 548, 1993 La. App. LEXIS 3362 (Nov. 3, 1993), writ of certiorari denied by La. 93-2990, 635 So. 2d 1131, 1994 La. LEXIS 931 (La. Apr. 7, 1994).

Second degree murder is the killing of a human being when the offender has a specific intent to kill or to inflict great bodily harm. State v. Hopkins, 626 So. 2d 820, 1993 La. App. LEXIS 3283 (Oct. 27, 1993).

Defendant’s conviction for second degree murder under La. Rev. Stat. Ann. § 14:30.1(A)(1) was reversed, because there was no evidence that he had the specific intent to kill or inflict great bodily harm upon the victim. State v. Williams, 625 So. 2d 280, 1993 La. App. LEXIS 2905 (Sept. 30, 1993), reversed by La. 93-2707, 633 So. 2d 147, 1994 La. LEXIS 656 (La. Mar. 11, 1994).

Defendant’s second-degree murder conviction was proper where any error in the jury instructions did not unduly influence the jury verdict and did not deprive defendant of his constitutional right to a jury trial. State v. Harris, 624 So. 2d 443, 1993 La. App. LEXIS 2808 (Sept. 16, 1993), writ of certiorari denied by La. 93-2609, 640 So. 2d 1339, 1994 La. LEXIS 1746 (La. June 24, 1994).

Defendant’s second-degree murder conviction was proper where eyewitness testimony established that defendant, in a calm and calculated manner, planned the offense, armed himself, sought out the victim, and stabbed her repeatedly. State v. Ray, 623 So. 2d 190, 1993 La. App. LEXIS 2732 (Aug. 18, 1993), writ of certiorari denied by 629 So. 2d 399, 1993 La. LEXIS 3360 (La. 1993).

Use of the language “or to inflict great bodily harm” when defining attempted second degree murder in the bill of information was not reversible error, although use of the same language in the jury charge would have been. State v. Simon, 617 So. 2d 153, 1993 La. App. LEXIS 1490 (Apr. 7, 1993).

The act of a victim banging his hands on the hood of the car was not sufficient an act to deprive an average person of his self-control, nor would the victim’s alleged name-calling be sufficient provocation, such as would reduce a defendant’s killing of the victim from second-degree murder under La. Rev. Stat. Ann. § 14:30.1 to manslaughter under La. Rev. Stat. Ann. § 14:31. State v. Williams, 617 So. 2d 557, 1993 La. App. LEXIS 1492 (Apr. 7, 1993), writ of certiorari denied by 623 So. 2d 1331, 1993 La. LEXIS 2487 (La. 1993).

Evidence that defendant declared his intention to shoot somebody, aimed a rifle at the victim, and laughed after shooting was sufficient to establish his specific intent to commit second degree murder. State v. Perow, 616 So. 2d 1336, 1993 La. App. LEXIS 1230 (Mar. 31, 1993), writ of certiorari denied by 623 So. 2d 1303, 1993 La. LEXIS 2380 (La. 1993).

Neither La. Rev. Stat. Ann. § 13:1570 nor La. Const. art. V, § 19 violated the due process or equal protection rights of a 15-year-old defendant who was charged as an adult with second degree murder; the classifications set out in La. Rev. Stat. Ann. § 13:1570 were not arbitrary and bore a rational relationship to a legitimate state interest, the protection of its citizens by exposing older minors who were accused of committing serious and violent felonies to the usual procedures and sanctions of Louisiana’s criminal law systems. State v. Perow, 616 So. 2d 1336, 1993 La. App. LEXIS 1230 (Mar. 31, 1993), writ of certiorari denied by 623 So. 2d 1303, 1993 La. LEXIS 2380 (La. 1993).

Evidence was sufficient to convict defendant of second degree murder in violation of La. Rev. Stat. Ann. § 14:30.1(A)(1); the homicide was not justifiable under La. Rev. Stat. Ann. § 14:20(4) because there was no evidence that the victim was attempting to force his way into defendant’s home. State v. Wallace, 612 So. 2d 183, 1992 La. App. LEXIS 4213 (Dec. 23, 1992), writ of certiorari denied by 614 So. 2d 1253, 1993 La. LEXIS 1226 (La. 1993).

There was sufficient evidence to convict defendant of attempted second degree murder where defendant’s specific intent to kill could be inferred from the pointing of a gun at the victim’s chest. State v. Owens, 606 So. 2d 876, 1992 La. App. LEXIS 2728 (Sept. 23, 1992).

Evidence was sufficient to convict defendant for second degree murder in violation of La. Rev. Stat. section 14:30.1 because viewed in the light most favorable to the prosecution, a rational fact finder could conclude that defendant did not act in self defense, as all of the state’s witnesses testified that the victim was not armed, defendant’s own witness in her first statement to the police stated that defendant was not armed, and a state’s witness testified that she saw defendant attach a device with a red light to his gun and repeatedly aim at her children. State v. Mayho, 601 So. 2d 783, 1992 La. App. LEXIS 1725 (May 28, 1992), writ of certiorari denied by 605 So. 2d 1121, 1992 La. LEXIS 3017 (La. 1992).

Under La. Rev. Stat. Ann. § 14:30.1, defendant’s conviction for second-degree murder was proper where defendant hurled an elderly woman into the ceiling, and choked and kicked her, during a robbery. State v. Hill, 601 So. 2d 684, 1992 La. App. LEXIS 1373 (May 13, 1992), writ of certiorari denied by 608 So. 2d 192, 1992 La. LEXIS 3651 (La. 1992).

Defendant’s testimony at his Boykin hearing, to the effect that he did not intend to kill the victim and that he acted in self-defense, was sufficient to put the trial court on notice that there was an insufficient factual basis for defendant’s plea of guilty of attempted second degree murder; remand was required for further proceedings and an additional Boykin hearing to determine whether the plea was supported by a significant factual basis and was free and voluntary. State v. Linear, 600 So. 2d 113, 1992 La. App. LEXIS 1391 (May 13, 1992).

Jury could reasonably have concluded that defendant, who discharged a shotgun at the victim, acted with the requisite intent to kill or to inflict great bodily harm. State v. Johnson, 597 So. 2d 1226, 1992 La. App. LEXIS 1105 (Apr. 16, 1992).

Given the definitions of intoxication in La. Rev. Stat. Ann. § 14:15(2), specific intent in La. Rev. Stat. Ann. § 14:10(1), and that under La. Rev. Stat. Ann. § 14:30.1, an element of second degree murder was the specific intent to kill or inflict great bodily harm, the evidence supported the conclusion that a defendant had a specific intent to kill his victim, despite his use of anabolic steroids. State v. Knowles, 598 So. 2d 430, 1992 La. App. LEXIS 992 (Apr. 8, 1992).

In a trial for second-degree murder, defendant was not entitled to an instruction on adultery as provocation for the shooting where both defendant and the victim were men and neither of them was married. State v. Jack, 596 So. 2d 323, 1992 La. App. LEXIS 606 (Mar. 11, 1992), writ of certiorari denied by 600 So. 2d 611, 1992 La. LEXIS 2000 (La. 1992).

There was no error in the factual determination that defendant had the specific intent to support a guilty verdict on the charge of attempted second degree murder where the evidence revealed that defendant made repeated threats to take the victim’s life and physically abused her while he was armed with a knife. State v. Yarbrough, 596 So. 2d 311, 1992 La. App. LEXIS 630 (Mar. 11, 1992), writ of certiorari denied by 599 So. 2d 317, 1992 La. LEXIS 1858 (La. 1992).

Specific intent, as defined by La. Rev. Stat. Ann. § 14:10(1), was provable by direct or circumstantial evidence, and where a defendant shot his victim in the chest with a pistol at a fairly close range, his actions indicated a specific intent to kill or to inflict great bodily harm as specified in La. Rev. Stat. Ann. § 14:30.1(A)(1). State v. Ducre, 596 So. 2d 1372, 1992 La. App. LEXIS 607 (Mar. 6, 1992), writ of certiorari denied by 600 So. 2d 637, 1992 La. LEXIS 2188 (La. 1992).

Defendant was properly convicted of second-degree murder under La. Rev. Stat. Ann. § 14:30.1 and not manslaughter under La. Rev. Stat. Ann. § 14:31 where the evidence revealed that defendant was the aggressor throughout the conflict with the victim. State v. Tucker, 595 So. 2d 1183, 1992 La. App. LEXIS 563 (Feb. 25, 1992).

Defendant was properly convicted of second-degree murder under La. Rev. Stat. Ann. § 14:30.1 because she was not entitled to raise the issue of self-defense where the evidence revealed that defendant was the aggressor throughout the conflict with the victim. State v. Tucker, 595 So. 2d 1183, 1992 La. App. LEXIS 563 (Feb. 25, 1992).

Planning of and participation in an assault and battery that resulted in the victim’s death was sufficient to prove that defendants had the specific intent to commit murder under La. Rev. Stat. Ann. § 14:30.1. State v. Govan, 593 So. 2d 833, 1992 La. App. LEXIS 28 (Jan. 16, 1992), writ denied by 600 So. 2d 654, 1992 La. LEXIS 2357 (La. 1992).

Trial court properly convicted a defendant of second degree murder under La. Rev. Stat. Ann. § 14:30.1 because the evidence made it clear that any rational trier of fact could have found beyond a reasonable doubt that he had the intent to at least inflict serious bodily harm after he admitted to striking the victim with an iron and the victim suffered multiple wounds. State v. Castille, 590 So. 2d 755, 1991 La. App. LEXIS 2979 (Nov. 13, 1991), writ of certiorari denied by 597 So. 2d 1025, 1992 La. LEXIS 1578 (La. 1992).

Defendant’s actions that were inconsistent with a fear of the victim and defendant’s confession that he took the victim into the woods with the intention of shooting him, fired in the victim’s direction and hit him once or twice, and told his co-defendant that the victim needed to be shot again proved beyond a reasonable doubt that defendant had the specific intent to kill or inflict great bodily harm on the victim and, thus, provided sufficient evidence to support his conviction for second degree murder under La. Rev. Stat. Ann. § 14:30.1. State v. Moseley, 587 So. 2d 46, 1991 La. App. LEXIS 2291 (Aug. 21, 1991), writ of certiorari denied by 589 So. 2d 1066, 1991 La. LEXIS 3264 (La. 1991).

Defendant was guilty of second degree murder where defendant and others confected a plan to confront the victim at his home and rob him at gunpoint; defendant acted with deliberation and reflection and not from heat of passion at the time of the actual homicide to warrant a finding of manslaughter. State v. Bacon, 578 So. 2d 175, 1991 La. App. LEXIS 614 (Mar. 28, 1991), writ denied by La. 93-0694, 651 So. 2d 857, 1995 La. LEXIS 955 (La. Mar. 30, 1995).

It was not error to deny defendant’s motion for a new trial and his motion for a post-judgment verdict of acquittal where the evidence viewed in the light most favorable to the prosecution established all of the elements of second-degree murder under La. Rev. Stat. Ann. § 14:30.1, including the requisite specific intent as defined in La. Rev. Stat. Ann. § 14:10, and a rational trier of fact could have found defendant guilty of second-degree murder beyond a reasonable doubt. State v. Savage, 575 So. 2d 478, 1991 La. App. LEXIS 220 (Feb. 6, 1991), writ of certiorari denied by 586 So. 2d 556, 1991 La. LEXIS 2787 (La. 1991).

Defendant’s conviction of second-degree murder under La. Rev. Stat. Ann. § 14:30.1 was proper despite his assertion that he was merely protecting himself from being raped by his homosexual victim; defendant’s admitted homosexuality, the nature of the victim’s multiple injuries, and the fact that the victim was unarmed were inconsistent with the assertion of self-defense justified under La. Rev. Stat. Ann. § 14:20. State v. Waxler, 569 So. 2d 29, 1990 La. App. LEXIS 2231 (Oct. 11, 1990).

Defendants could not be charged with second degree murder of a victim killed during the course of an armed robbery where the person who actually fired the shots that killed the victim was not involved in the underlying criminal activity, thus, the trial court should have granted the defendants’ motion to quash the indictment. State v. Alexis, 562 So. 2d 957, 1990 La. App. LEXIS 1329 (May 16, 1990), writ of certiorari denied by 572 So. 2d 86, 1991 La. LEXIS 171 (La. 1991).

Evidence was sufficient to support defendant’s conviction for second degree murder in violation of La. Rev. Stat. Ann. § 14:30.1(1), as the testimony from all 11 witnesses clearly established that defendant intended to kill his wife by beating her with his fists as well as a pipe wrench. State v. Broussard, 560 So. 2d 694, 1990 La. App. LEXIS 900 (Apr. 18, 1990), writ of certiorari denied by 566 So. 2d 981, 1990 La. LEXIS 1884 (La. 1990).

Evidence was sufficient to convict defendant of second degree murder under La. Rev. Stat. Ann. § 14:30.1(A)(1), where defendant refused to move his vehicle which was blocking his victim’s vehicle, where the victim punched defendant, and where co-defendant then came out of defendant’s car, pointed a gun at the victim, and argued with the victim until defendant shot and killed the victim. State v. Dozier, 553 So. 2d 911, 1989 La. App. LEXIS 2175 (Nov. 16, 1989), writ of certiorari denied by 558 So. 2d 568, 1990 La. LEXIS 577 (La. 1990).

Defendant’s conviction for second-degree murder, in violation of La. Rev. Stat. Ann. § 14:30.1(A)(1), was supported by sufficient evidence because there was circumstantial evidence that defendant had specific intent, as defined under La. Rev. Stat. Ann. § 14:10(1), to cause his victim great bodily harm. State v. Willis, 552 So. 2d 39, 1989 La. App. LEXIS 1989 (Nov. 8, 1989), writ of certiorari denied by 560 So. 2d 20, 1990 La. LEXIS 923 (La. 1990).

Defendant’s conviction for second degree murder in violation of La. Rev. Stat. Ann. § 14:30.1(A)(1) was upheld where defendant admitted that he shot the victim, his own experts testified that he was sane when the act was committed, and he had the specific intent to kill or inflict great bodily harm on the victim within the meaning of La. Rev. Stat. Ann. § 14:10(1). Defendant waited with a loaded gun for the victim to arrive home and shot the victim while the victim was on the telephone. State v. Starks, 549 So. 2d 409, 1989 La. App. LEXIS 1594 (Sept. 5, 1989).

Evidence was sufficient to support defendant’s second degree murder conviction where it established that defendant, while armed with a gun, intended to take cocaine from his victim and, in the process, shot and killed the victim; although the victim did not legally own the cocaine, it was clearly in the victim’s possession, and the victim had a greater right to its possession than did the defendant at the time of the attempted taking. State v. Laird, 548 So. 2d 373, 1989 La. App. LEXIS 1537 (Sept. 1, 1989), writ of certiorari denied by 556 So. 2d 54, 1990 La. LEXIS 110 (La. 1990), writ denied by La. 95-0916, 666 So. 2d 668, 1996 La. LEXIS 220 (La. Jan. 26, 1996).

Evidence was sufficient to convict an individual of attempted second degree murder in violation of La. Rev. Stat. Ann. §§ 14:27 and 14:30.1 where the individual was a principal who either aided, abetted, or directly or indirectly counseled two other men to attempt to kill the victims. State v. Washington, 550 So. 2d 698, 1989 La. App. LEXIS 1530 (Aug. 23, 1989).

Videotaped confessions where defendant admitted to involvement in victim’s death and the evidence that defendant was in possession of the victim’s television and shotgun and large amounts of cash, which the victim was known to keep in the house, was sufficient evidence for a rational trier of fact to find defendant guilty of second degree murder in violation of La. Rev. Stat. Ann. § 14:30.1. State v. Portalis, 546 So. 2d 340, 1989 La. App. LEXIS 1333 (June 28, 1989).

Evidence that defendant engaged in an altercation with the victim, returned to the location after going home to obtain a gun, approached the victim without provocation, shot the victim once, then shot at the victim two more times, was sufficient to support a conviction for attempted second degree murder. State v. Talbert, 543 So. 2d 585, 1989 La. App. LEXIS 780 (Apr. 27, 1989).

La. Rev. Stat. Ann. § 14:30.1 requires that, in order to convict, the state prove, beyond a reasonable doubt, the killing of a human being and that such killing occurred when defendant had a specific intent to kill or to inflict great bodily harm. The court held that defendant failed to prove he lacked the mental ability necessary to form the specific intent required by the elements of the crime. State v. Bell, 543 So. 2d 1013, 1989 La. App. LEXIS 703 (Apr. 19, 1989).

Defendant charged initially with first-degree murder and attempted first-degree murder was properly convicted of the amended charge of second-degree murder where he shot the victim, and she died as a result of a delayed reaction to the passage of the bullet through one of her legs where a blood clot formed after the shooting. State v. Le Bouef, 532 So. 2d 365, 1988 La. App. LEXIS 2020 (Oct. 5, 1988).

Evidence was sufficient to support defendant’s conviction for second degree-murder, a violation of La. Rev. Stat. Ann. § 14:30.1, because there was no doubt that defendant killed the victim, as the victim stated it before she died, defendant’s son saw defendant shoot the victim, and defendant admitted shooting the victim; further, defendant had the specific intent to commit the crime, as he shot the victim twice, the second time in the back at close range. State v. Shannon, 531 So. 2d 1113, 1988 La. App. LEXIS 1829 (Sept. 16, 1988), writ denied by 600 So. 2d 632, 1992 La. LEXIS 2122 (La. 1992).

Where defendant was convicted of second degree murder and sentenced to life imprisonment, his conviction was proper; the jury found that defendant failed to carry his burden of proof on the issue of insanity. State v. Pier, 530 So. 2d 1253, 1988 La. App. LEXIS 1755 (Aug. 17, 1988), writ of certiorari denied by 536 So. 2d 1234, 1989 La. LEXIS 336 (La. 1989).

Pursuant to the mandatory provisions of La. Rev. Stat. Ann. § 14:30.1, the court changed defendant’s sentence for second degree murder to life in prison without benefit of probation, parole, or suspension of sentence, where the trial court improperly sentenced defendant to life in prison without benefit of pardon, parole, or suspension of sentence. State v. Matthieu, 527 So. 2d 530, 1988 La. App. LEXIS 1380 (June 22, 1988), writ of certiorari denied by 541 So. 2d 864, 1989 La. LEXIS 1053 (La. 1989).

Where defendant’s testimony that he shot the victim, who was striking defendant repeatedly as he lay on the ground, was inconsistent with the presence of shell casings on the victim’s porch and the testimony of the victim’s wife that the victim was shot as he walked toward defendant with a stick, the killing was not in self-defense under La. Rev. Stat. Ann. § 14:21; defendant was the aggressor and convicted of second-degree murder under La. Rev. Stat. Ann. § 14:30.1. State v. Vallier, 527 So. 2d 1168, 1988 La. App. LEXIS 1469 (June 22, 1988).

Conviction for second degree murder, rather than manslaughter, was justified where defendant shot the unarmed, fleeing victim in the back, and where there was no evidence of provocation, intoxication, or any attempt by the victim to wrest the weapon away, which showed to show sudden passion or heat of blood. State v. Theard, 527 So. 2d 393, 1988 La. App. LEXIS 1438 (June 7, 1988), writ of certiorari denied by 533 So. 2d 372, 1988 La. LEXIS 2804 (La. 1988).

The evidence was sufficient to convict defendant of second degree murder under La. Rev. Stat. Ann. § 14:30.1 because he brutally attacked the victim in response to a phone call which was insufficient provocation to deprive a reasonable man of self control and to commit a homicide. State v. Quinn, 526 So. 2d 322, 1988 La. App. LEXIS 1102 (May 12, 1988), writ of certiorari denied by 538 So. 2d 586, 1989 La. LEXIS 512 (La. 1989).

Evidence was sufficient to justify the guilty verdict rendered in defendant’s trial for second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1. State v. Richard, 525 So. 2d 1097, 1988 La. App. LEXIS 972 (Apr. 18, 1988), writ of certiorari denied by 538 So. 2d 609, 1989 La. LEXIS 566 (La. 1989).

Defendant was properly convicted for second degree murder in violation of La. Rev. Stat. section 14:30.1 because the evidence was sufficient to support his conviction, as the evidence showed that while armed with a sawed-off shotgun, defendant approached the victim and fired a single shot that killed him and that the victim did nothing to provoke the shooting. State v. Brown, 522 So. 2d 1110, 1988 La. App. LEXIS 606 (Feb. 23, 1988), writ denied by 548 So. 2d 1222, 1989 La. LEXIS 2192 (La. 1989).

Humiliation of having to repeatedly borrow money from his father and his father’s comments that defendant’s girlfriend was a “slut” and a “whore” were inadequate provocation to mitigate defendant’s offense from second degree murder, La. Rev. Stat. Ann. § 14:30.1(A)(1), to manslaughter. State v. Cheatham, 519 So. 2d 188, 1987 La. App. LEXIS 11058 (Dec. 30, 1987), writ denied by 523 So. 2d 228, 1988 La. LEXIS 975 (La. 1988), writ denied by 523 So. 2d 228, 1988 La. LEXIS 976 (La. 1988), writ denied by 530 So. 2d 567, 1988 La. LEXIS 1707 (La. 1988), writ denied by 544 So. 2d 400, 1989 La. LEXIS 1379 (La. 1989), writ denied by 565 So. 2d 444, 1990 La. LEXIS 1707 (La. 1990), writ denied by 581 So. 2d 705, 1991 La. LEXIS 1849 (La. 1991), writ denied by 590 So. 2d 78, 1991 La. LEXIS 3429 (La. 1991), writ denied by 592 So. 2d 1297, 1992 La. LEXIS 619 (La. 1992), writ denied by 617 So. 2d 927, 1993 La. LEXIS 1664 (La. 1993), writ denied by 620 So. 2d 866, 1993 La. LEXIS 2196 (La. 1993), writ denied by La. 94-2049, 648 So. 2d 921, 1995 La. LEXIS 22 (La. Jan. 6, 1995), writ denied by La. 94-2875, 657 So. 2d 1020, 1995 La. LEXIS 1790 (La. June 30, 1995), writ denied by La. 94-0713, 675 So. 2d 1108, 1996 La. LEXIS 1878 (La. June 28, 1996), writ denied by La. 95-0028, 675 So. 2d 1108, 1996 La. LEXIS 1921 (La. June 28, 1996), writ denied by La. 95-2619, 675 So. 2d 1115, 1996 La. LEXIS 1934 (La. June 28, 1996), writ denied by La. 96-3020, 701 So. 2d 977, 1997 La. LEXIS 3125 (La. Sept. 26, 1997), writ denied by La. 2001-0481, 799 So. 2d 498, 2001 La. LEXIS 3990 (La. Oct. 12, 2001).

Conviction of second degree murder under La. Rev. Stat. Ann. § 14:30.1 was proper where a defendant admitted that he was engaged in an aggravated burglary, and there was sufficient evidence for the jury to find that the battery that the victim received at the hands of the defendant caused his death. State v. Smith, 511 So. 2d 13, 1987 La. App. LEXIS 9801 (June 26, 1987), writ of certiorari denied by 513 So. 2d 822, 1987 La. LEXIS 10300 (La. 1987).

State’s evidence, that defendant stabbed the victim in the chest and told her that he would cut her throat if she screamed, was sufficient establish that defendant had the specific intent to inflict great bodily harm or kill. State v. Thorne, 503 So. 2d 760, 1987 La. App. LEXIS 8848 (Mar. 4, 1987).

Mandatory life sentencing provision of La. Rev. Stat. Ann. § 14:30.1 did not constitute cruel and unusual punishment in violation of U.S. Const. amend. VII or La. Const. art. I, § 20. State v. Lee, 498 So. 2d 1177, 1986 La. App. LEXIS 8611 (Dec. 10, 1986), writ of certiorari denied by 504 So. 2d 874 (La. 1987).

Pursuant to the standard of review in La. Code Crim. Proc. Ann. art. 821, the evidence was sufficient to convict defendant of attempted second degree murder under La. Rev. Stat. Ann. §§ 14:27 and 30.1, where defendant shot his victim in the face during a general fight at a wedding reception, and where defendant shouted obscenities at his victim and informed his victim that he intended to kill the victim. State v. Navarre, 498 So. 2d 249, 1986 La. App. LEXIS 8298 (Nov. 12, 1986).

Defendant was properly convicted of second degree murder, in violation of La. Rev. Stat. Ann. § 14:30.1, rather than manslaughter; a rational trier of fact, viewing the evidence in the light most favorable to the prosecution pursuant to La. Code Crim. Proc. Ann. art. 821(B), could have concluded that, even assuming the victim’s adavances toward defendant’s girlfriend suggested some provocation, defendant blood had actually cooled or that an average person’s blood would have cooled prior to the time defendant shot and killed the victim. State v. Vessell, 496 So. 2d 576, 1986 La. App. LEXIS 7880 (Oct. 15, 1986), writ of certiorari denied by 500 So. 2d 420, 1987 La. LEXIS 8336 (La. 1987).

Despite testimony that defendant had paranoid trends and was provoked by the victim on prior occasions, a rational trier of fact could have found that the mitigatory factors reducing second degree murder under La. Rev. Stat. Ann. § 14:30.1 to manslaughter under La. Rev. Stat. Ann. § 14:31(A)(1) were not established by a preponderance of the evidence; that defendant acted with deliberation and reflection, not heat of passion, at the time he fired a gun at the unarmed, fleeing victim. State v. Ducksworth, 496 So. 2d 624, 1986 La. App. LEXIS 7857 (Oct. 15, 1986).

Shooting a robbery victim in the back at close range evidenced a specific intent, as defined in La. Rev. Stat. Ann. § 14:10(1), to kill, as required for a conviction under La. Rev. Stat. Ann. § 14:30.1(A)(1). State v. Banks, 496 So. 2d 1099, 1986 La. App. LEXIS 7717 (Oct. 9, 1986).

In the prosecution of defendant for second degree murder in violation of La. Rev. Stat. Ann. § 14:30.1, the evidence did not support a finding beyond a reasonable doubt that defendant had possession of the weapon at the time of the homicide, that defendant was present at the time of the slaying, or that he participated in the crime as an absent co-principal. State v. Smith, 491 So. 2d 641, 1986 La. LEXIS 6772 (July 1, 1986).

Defendant’s conviction for second degree murder was sufficiently supported by evidence showing that defendant walked bare foot through the victim’s blood while it was still wet and that the victim was shot in the leg, hit on the head with a wooden table leg, and cut several times on the back and the neck. State v. Whitaker, 489 So. 2d 998, 1986 La. App. LEXIS 7075 (May 28, 1986), writ of certiorari denied by 494 So. 2d 324, 1986 La. LEXIS 7275 (La. 1986).

Defendant’s conviction for second-degree murder, in violation of La. Rev. Stat. Ann. § 14:30.1, for the fatal stabbing of his wife was supported by sufficient evidence because under La. Rev. Stat. Ann. § 15:438, even though no one saw defendant stab the victim, the numerous wounds over her body and defensive wounds to the hands, excluded every reasonable hypothesis of innocence, including defendant’s theory of self-defense pursuant to La. Rev. Stat. Ann. § 14:20. State v. Smith, 490 So. 2d 365, 1986 La. App. LEXIS 7078 (May 28, 1986), writ denied by 494 So. 2d 324, 1986 La. LEXIS 7227 (La. 1986).

Specific intent to kill or inflict great bodily harm could be inferred from the fact that defendant overturned a table and fired two shots at the victim from close range after the victim had taken refuge under the table and begged the defendant several times not to shoot, and the appellate court affirmed defendant’s conviction and sentence for second degree murder. State v. Braggs, 487 So. 2d 488, 1986 La. App. LEXIS 6286 (Mar. 5, 1986).

Evidence was sufficient to convict defendant of second degree murder where: (1) evidence as to the distance and trajectory of the shooting tended to prove the incident could not have occurred the way defendant said it had occurred; (2) there were no signs of any confrontation or violence to support any contention of self-defense, nor was the victim armed with any weapon; and (3) a defense witness testified, inconsistent with defendant’s statement, that the victim had arrived home while the witness and others were still there and there was no sign of any violent disagreement at that time. State v. Magee, 487 So. 2d 1233, 1986 La. App. LEXIS 6311 (Mar. 5, 1986), writ denied by 488 So. 2d 1018, 1986 La. LEXIS 6545 (La. 1986), writ denied by La. 94-2991, 683 So. 2d 263, 1996 La. LEXIS 3105 (La. Nov. 8, 1996).

Where the child’s mother saw defendant kick the child twice in the side, where the coroner testified that the child died due to a ruptured liver secondary to being struck or kicked and that the child died within 15 minutes of being struck, and where the defendant admitted to striking the victim with a fist in the side, the evidence was sufficient to sustain defendant’s conviction for the offense of second degree murder. State v. Augustine, 482 So. 2d 1063, 1986 La. App. LEXIS 6047 (Feb. 5, 1986), writ of certiorari denied by 487 So. 2d 437, 1986 La. LEXIS 6298 (La. 1986).

Defendant’s conviction for second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1 was reversed where the State failed to prove beyond a reasonable doubt that defendant had the specific intent under La. Rev. Stat. Ann. § 14:10(1) to kill or inflict great bodily harm. State v. Rosiere, 476 So. 2d 816, 1985 La. App. LEXIS 10164 (Aug. 23, 1985), reversed by 488 So. 2d 965, 1986 La. LEXIS 6445 (La. 1986).

Trial court properly denied defendant’s motion pursuant to La. Code Crim. Proc. Ann. art. 821(E) to modify the jury’s verdict of guilty of second degree murder, La. Rev. Stat. Ann. § 14:30.1, to guilty of manslaughter, La. Rev. Stat. Ann. § 14:31; the State did not have the affirmative burden of proving that defendant did not act in sudden passion or heat of blood, and defendant did not offer sufficient evidence to warrant such a finding. State v. Collier, 474 So. 2d 529, 1985 La. App. LEXIS 8696 (Aug. 12, 1985).

In accordance with defendant’s conviction for attempted second degree murder in violation of La. Rev. Stat. Ann. § 14:30.1, the trial court did not err in sentencing him to 15 years at hard labor, when five years were to be served without the benefit of parole. State v. Breaux, 471 So. 2d 1178, 1985 La. App. LEXIS 9012 (June 26, 1985).

Where a trial court failed to impose a condition that defendant’s life sentence was to be served without possibility of parole, as mandated by La. Rev. Stat. Ann. § 14:30.1, the error patent was ignored in the defendant’s appeal when the state failed to object to the trial court and did not appeal. State v. Bell, 471 So. 2d 277, 1985 La. App. LEXIS 8915 (June 5, 1985).

Defendant’s specific intent to kill was inferred from his discharge of a shotgun aimed at, and in close proximity to, the victims, which supported defendant’s conviction for second degree murder, in violation of La. Rev. Stat. Ann. § 14:30.1, and attempted second degree murder, in violation of La. Rev. Stat. Ann. § 14:27. State v. Bell, 471 So. 2d 277, 1985 La. App. LEXIS 8915 (June 5, 1985).

Defendant’s conviction of second degree murder under La. Rev. Stat. Ann. § 14:30.1(A)(1) or (2) was proper based on the evidence that he had the specific intent to kill when shooting the service station attendant or that the killing occurred during the perpetration of an armed robbery. State v. Harriman, 469 So. 2d 298, 1985 La. App. LEXIS 8624 (May 8, 1985), writ denied by 474 So. 2d 1304 (La. 1985).

Although defendant argued that the evidence presented against him was just as probative of another’s guilt as it was of his, the direct evidence, when considered in conjunction with the circumstantial evidence, was sufficient to convince a rational trier of facts, viewing the evidence in the light most favorable to the prosecution, that the essential elements of the crime of second degree murder were proved beyond a reasonable doubt. State v. Grabert, 467 So. 2d 1327, 1985 La. App. LEXIS 9135 (Apr. 15, 1985), writ of certiorari denied by 470 So. 2d 125, 1985 La. LEXIS 8934 (La. 1985).

Where specific criminal intent is a state of mind, it need not be proved as a fact in a second degree murder case, but may be inferred from the circumstances of the case and actions of the defendant pursuant. State v. Arnold, 466 So. 2d 520, 1985 La. App. LEXIS 8548 (Mar. 6, 1985), writ of certiorari denied by 470 So. 2d 124, 1985 La. LEXIS 8930 (La. 1985).

Where defendant was found not guilty of possession of a firearm by a felon, and he was subsequently tried for attempted second-degree murder, the trial court did not deprive him of his right against double jeopardy, although the charges arose out of the same incident, on the ground that the offenses required proof of different facts and evidence. State v. Blache, 464 So. 2d 1082, 1985 La. App. LEXIS 8302 (Feb. 28, 1985), reversed by 480 So. 2d 304, 1985 La. LEXIS 10084 (La. 1985).

Evidence was sufficient to convict defendant of second degree murder, where defendant’s accomplice testified that defendant was angry at the victim and shot the victim four times, where ballistic tests on a gun that the accomplice attempted to hide revealed that the gun was the murder weapon, where defendant told police officers who came to question him that defendant knew why the officers were at his house and that the victim should not have messed with defendant, and where defendant made an oral, inculpatory statement to the police at the police station after he was given his Miranda rights. State v. Childers, 463 So. 2d 1010, 1985 La. App. LEXIS 8108 (Jan. 30, 1985), writ of certiorari denied by 466 So. 2d 1305, 1985 La. LEXIS 8522 (La. 1985).

State submitted sufficient evidence of defendant’s specific intent to murder her husband where it could be strongly inferred from the circumstances and nature of the killing that she intended to kill or inflict great bodily harm on the victim; the victim was shot twice, in the chest and the thigh, defendant told a friend that she shot him, and her friend testified that he and defendant devised a plan to explain the victim’s absence. State v. Ring, 461 So. 2d 1162, 1984 La. App. LEXIS 10148 (Dec. 12, 1984), writ of certiorari denied by 465 So. 2d 732, 1985 La. LEXIS 8317 (La. 1985).

Sufficient evidence was introduced at trial to convict a man of the attempted second-degree murder rather than attempted manslaughter of his girlfriend because he persuaded her to meet with him at her mother’s house, calmly told her she did not deserve to live, and shot her five times in front of her sister without immediate provocation. State v. Eason, 460 So. 2d 1139, 1984 La. App. LEXIS 10083 (Dec. 5, 1984), writ of certiorari denied by 463 So. 2d 1317, 1985 La. LEXIS 8056 (La. 1985).

Defendant’s conviction for first-degree murder, a violation of La. Rev. Stat. Ann. § 14:30, was converted to a conviction for second-degree murder, a violation of La. Rev. Stat. Ann. § 14:30.1, when the State failed to prove that by shooting his wife’s son while inside their house the defendant intended to also kill the wife’s sister, whom he later shot. State v. Stewart, 458 So. 2d 1289, 1984 La. LEXIS 10519 (Nov. 26, 1984).

Evidence was sufficient to convict defendant of second degree murder and to show that defendant did not act in self-defense, where defendant had a fight with the victim at a bar, where the victim and defendant went to their cars after the fight, where defendant got out of his car and went to the victim’s car where the victim was seated behind the wheel, and where defendant shot the victim in the back. State v. Lamb, 458 So. 2d 996, 1984 La. App. LEXIS 9827 (Nov. 7, 1984).

Defendant’s conviction for second degree murder in violation of La. Rev. Stat. Ann. § 14:30.1 was proper when the evidence was properly admitted and when his sentence was not excessive in nature. State v. Lively, 457 So. 2d 1236, 1984 La. App. LEXIS 9579 (Oct. 9, 1984).

Defendant’s conviction for second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1 was reversed where defendant acted in sudden passion or heat of blood in killing his victim and where no rational trier of fact could have concluded otherwise; judgment of conviction on the lesser included responsive offense of manslaughter under La. Code Crim. Proc. Ann. art. 821(E) was appropriate. State v. Bryan, 454 So. 2d 1297, 1984 La. App. LEXIS 9383 (Aug. 23, 1984), writ denied by 458 So. 2d 128, 1984 La. LEXIS 9900 (La. 1984).

Statutory scheme defining second degree murder under La. Rev. Stat. Ann. § 14:30.1 and manslaughter under La. Rev. Stat. Ann. § 14:31 did not violate the Due Process Clause because the “sudden passion” and “heat of blood” provisions of the manslaughter statute were affirmative defenses to the charge of murder, and the murder statute did not place any burden on a defendant to disprove an essential element of the crime charged. State v. Chelette, 453 So. 2d 1282, 1984 La. App. LEXIS 9373 (Aug. 10, 1984), review denied by 458 So. 2d 127, 1984 La. LEXIS 9899 (La. 1984).

Defendant’s specific intent to kill could be inferred from evidence that defendant shot the victim in the back twice with a.357 magnum pistol, once while standing over the victim as he lay on the ground, and thus there was sufficient evidence to convict defendant of second degree murder. State v. Rankin, 454 So. 2d 880, 1984 La. App. LEXIS 9339 (July 31, 1984), affirmed by 465 So. 2d 679, 1985 La. LEXIS 8370 (La. 1985).

A trial court properly refused to suppress a custodial confession made by a defendant charged with two counts of second degree murder in violation of La. Rev. Stat. Ann. § 14:30.1 because the evidence supported the finding that the confession was given freely and voluntarily and not induced by threats, promises, or coercion. State v. Bennett, 454 So. 2d 1165, 1984 La. App. LEXIS 9360 (July 18, 1984), writ of certiorari denied by 460 So. 2d 604, 1984 La. LEXIS 10160 (La. 1984).

Where the current court found that defendant could not have, while shooting the victim, intended to kill both the victim and another person who was not present, defendant’s first-degree murder conviction was modified to second degree murder. State v. Andrews, 452 So. 2d 687, 1984 La. LEXIS 9400 (June 27, 1984).

Appeals court affirmed defendant’s La. Rev. Stat. Ann. § 14:30.1 second degree murder conviction, and life imprisonment, for stabbing victim during scuffle; defendant was not prejudiced by trial court’s not granting continuance since he failed to take advantage of other blood testing opportunities. State v. Davis, 451 So. 2d 1, 1984 La. App. LEXIS 8910 (May 30, 1984).

Defendant’s second degree murder conviction was supported by sufficient evidence because it was not reasonable to hypothesize that the victim’s boyfriend committed the murder when the boyfriend had no motive and when defendant’s car was on the scene, he had a motive and means to commit the crime, and clothing stained with the victim’s blood was found in his home. State v. Moran, 451 So. 2d 48, 1984 La. App. LEXIS 8763 (May 10, 1984), writ of certiorari denied by 456 So. 2d 165, 1984 La. LEXIS 9601 (La. 1984).

Where a witness testified that he heard two shots, saw the victim run into the alley, saw defendant point a gun through a fence into the alley and shoot the victim, and the pathologist performing the autopsy on the victim testified that one bullet went through the victim’s chest, one through his thigh, and one through his buttock, the evidence, when viewed in the light most favorable to the prosecution, was sufficient for a rational trier of fact to conclude that the essential elements of La. Rev. Stat. Ann. § 14:30.1, second degree murder, were proven beyond a reasonable doubt. State v. Broussard, 450 So. 2d 727, 1984 La. App. LEXIS 8792 (May 10, 1984).

Defendant’s motion for a post-verdict judgment of acquittal in his trial for second-degree murder was properly denied; the guilty verdict was supported by eyewitness testimony that placed him at the murder scene and by evidence that he fled the scene in a car resembling his mother’s, confessed shooting his wife to his mother, and could not explain how his wife was shot in the face at close range. State v. Harrison, 451 So. 2d 69, 1984 La. App. LEXIS 8775 (May 10, 1984), writ of certiorari denied by 477 So. 2d 1122, 1985 La. LEXIS 9975 (La. 1985).

No error or prejudice was found in the trial court’s instruction to the jury in defendant’s second-degree murder trial that there was no precise legal definition of “great bodily harm,” as such was found in La. Rev. Stat. Ann. § 14:30.1, and therefore, the term would have to be defined by each juror in accordance with his own best experience. State v. Smith, 447 So. 2d 42, 1984 La. App. LEXIS 8303 (Feb. 28, 1984).

Because a defendant indicted for second degree murder was tried within 2 years from the date the prosecution was instituted, as defined by La. Code Crim. Proc. Ann. art. 934(7), and there was just cause for delay after he filed his first motion for speedy trial, and he was tried within 180 days of his second motion for speedy trial, he was not denied a speedy trial. State v. Heath, 447 So. 2d 570, 1984 La. App. LEXIS 8318 (Feb. 28, 1984), writ of certiorari denied by 448 So. 2d 1302, 1984 La. LEXIS 8734 (La. 1984).

Although the state did not cite in the indictment the statute under which a defendant was charged with second degree murder, La. Rev. Stat. Ann. § 14:30.1, it was not ground for reversal given that the defendant was not prejudiced. State v. Heath, 447 So. 2d 570, 1984 La. App. LEXIS 8318 (Feb. 28, 1984), writ of certiorari denied by 448 So. 2d 1302, 1984 La. LEXIS 8734 (La. 1984).

Evidence that defendant initiated an armed confrontation with his victim although he knew her reputation for violence and she had told him to stay away from her, as well as physical evidence that she was moving away from him when he shot her, was sufficient to allow a jury to conclude beyond a reasonable doubt that he did not shoot her in self-defense and to convict him of second-degree murder. State v. Sylvester, 438 So. 2d 1277, 1983 La. App. LEXIS 9308 (Oct. 12, 1983), writ of certiorari denied by 444 So. 2d 606, 1984 La. LEXIS 7934 (La. 1984).

In a second degree murder trial, where defendant shot a victim three times and continued firing even after the victim sought cover under a car, the evidence was sufficient to support the jury’s finding that defendant had the specific intent to kill and that he did not act in self-defense. State v. Brockington, 437 So. 2d 994, 1983 La. App. LEXIS 9161 (Sept. 19, 1983).

Defendant’s conviction and life sentence for second-degree murder, a violation of La. Rev. Stat. Ann. § 14:30.1, were reversed because the prosecution was instituted by a bill of information, rather than by grand jury indictment, as required by La. Const. art. I, § 15 and La. Code Crim. Proc. Ann. art. 382 for offenses punishable by life imprisonment. State v. Lott, 434 So. 2d 1274, 1983 La. App. LEXIS 9027 (June 28, 1983).

Although the testimony indicated that a second degree murder defendant had been drinking for a long period of time; where there was no testimony as to the exact amount of beer he had consumed and evidence that defendant had nothing to drink for at least three and one-half hours prior to a fatal shooting and had eaten a large breakfast during this period, there was insufficient evidence that intoxication negated the specific intent required for a second degree murder conviction. State v. Massey, 436 So. 2d 522, 1983 La. LEXIS 11188 (June 27, 1983).

Defendant’s conviction for first-degree murder was set aside because simple burglary was not one of the felonies listed in La. Rev. Stat. Ann. § 14:30; however, the elements of the lesser included offense, second-degree murder, were proven beyond a reasonable doubt. State v. Tuckson, 414 So. 2d 360, 1982 La. LEXIS 10970 (May 17, 1982).

Defendant accused of second-degree murder did not waive his Sixth Amendment right to counsel, and the trial court should have suppressed inculpatory statements made to a detective at crime scene, after counsel told officers not to interrogate defendant. State v. Trevathan, 414 So. 2d 316, 1982 La. LEXIS 10991 (May 17, 1982).

Defendant was properly convicted in connection with the beating death of a fellow jail inmate and the phrase “inflict great bodily harm” in the definition of second degree murder under La. Rev. Stat. Ann. § 14:30.1 was sufficiently clear to inform defendant of the charge against him. State v. Mitchell, 412 So. 2d 547, 1982 La. LEXIS 10637 (Apr. 5, 1982).

In the trial of a defendant for second degree murder, the trial court properly instructed a jury on specific criminal intent to inflict great bodily harm pursuant to La. Rev. Stat. Ann. § 14:30.1 and an instruction given on general intent could not have confused the jury. State v. Mitchell, 412 So. 2d 547, 1982 La. LEXIS 10637 (Apr. 5, 1982).

Because the bill of information contained both the charges of armed robbery and attempted second-degree murder, defendant’s due process rights to proper notification of the charges against him were protected, and his conviction of attempted second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1 was upheld. State v. Stewart, 400 So. 2d 633, 1981 La. LEXIS 8411 (June 22, 1981).

Although the witness’s hearsay testimony that the defendant had been in a fight should have been excluded, it was harmless error under La. Code Crim. Proc. Ann. art. 921 in that it was cumulative, and the evidence was sufficient to conclude beyond a reasonable doubt that defendant was guilty of second degree murder under the provisions of La. Rev. Stat. Ann. § 14:30.1. State v. Darby, 403 So. 2d 44, 1981 La. LEXIS 8635 (June 22, 1981), writ of certiorari denied by 454 U.S. 1152, 102 S. Ct. 1022, 71 L. Ed. 2d 308, 1982 U.S. LEXIS 445, 50 U.S.L.W. 3548 (1982).

Defendant who was charged with attempted second-degree murder in violation of La. Rev. Stat. Ann. §§ 14:30.1 and 14:27 was improperly convicted of aggravated battery because aggravated battery was not a lesser included offense of attempted second-degree murder; an essential element of aggravated battery, physical contact, was not contained in the definition of attempted second-degree murder. State v. Dauzat, 392 So. 2d 393, 1980 La. LEXIS 9515 (Dec. 15, 1980).

Second degree murder conviction and sentence of defendant charged with first-degree murder were upheld given that unaggravated specific intent murder was punishable under both the first and second-degree murder statutes at the time of the defendant’s offense. State v. Ford, 375 So. 2d 641, 1979 La. LEXIS 6927 (Sept. 4, 1979).

Although a trial judge failed to charge a jury that a second-degree murder conviction required a mandatory life sentence, given that the jury returned the less serious verdict of manslaughter, which did not require a mandatory penalty, the error probably did not result in a miscarriage of justice, prejudice to the substantial rights of the defendant, or constitute a substantial violation of a constitutional or statutory right. State v. Monroe, 364 So. 2d 570, 1978 La. LEXIS 5424 (Nov. 13, 1978).

Despite a defendant’s argument that evidence of a similar offense he committed was improperly admitted to prove his intent to commit the charged crime of second degree murder, the trial judge properly invoked an exception to the general rule of the inadmissibility of such evidence and allowed its introduction to negate self-defense and lack of intent. State v. Monroe, 364 So. 2d 570, 1978 La. LEXIS 5424 (Nov. 13, 1978).

Where evidence showed that three defendants were in a group which intended that two defendants rob a store, with the third defendant providing a means of escape, the third defendant was a principal in the attempted armed robbery, and was thus criminally responsible for any killing which resulted from its attempted perpetration. State v. Johnson, 365 So. 2d 1267, 1978 La. LEXIS 5479 (Nov. 13, 1978).

Defendant was properly convicted and sentenced for murder under statute; mandatory sentencing provision was not unconstitutional where defendant received life imprisonment at hard labor without benefit of parole, probation or suspension of sentence for 40 years, rather than the death penalty. State v. Cook, 345 So. 2d 29, 1977 La. LEXIS 5650 (Apr. 11, 1977).

Life sentence was illegal where defendant was found guilty of second degree murder because the sentence rendered defendant ineligible for parole, probation or suspension of sentence for the rest of defendant’s natural life, rather than for 20 years. State v. Jones, 341 So. 2d 3, 1976 La. LEXIS 5014 (Dec. 22, 1976).

Trial judge did not abuse his discretion in denying defendant’s request for a jury charge that the absence of proof of motive by the State was a circumstance favorable to the accused; “Motive” was not an element of second degree murder as defined in La. Rev. Stat. Ann. § 14:30.1(A)(1) and the State was not obligated to prove that the accused had a cause or reason to commit the crime of second degree murder but was required to prove that the accused had the “specific intent” to commit the crime. State v. Johnson, 324 So. 2d 349, 1975 La. LEXIS 4207 (Dec. 8, 1975).

Where defendant is convicted of second-degree murder, a penalty of life imprisonment at hard labor without the benefit of parole, probation, or suspension of sentence for a period of 20 years does not constitute cruel and unusual punishment. State v. Anderson, 315 So. 2d 266, 1975 La. LEXIS 4886 (June 23, 1975).

Defendant’s indictment for the murder of a child who was stillborn after he hit a pregnant woman was quashed because the crime of “murder” did not proscribe conduct which caused an unborn child to be born dead. State v. Gyles, 313 So. 2d 799, 1975 La. LEXIS 4914 (May 29, 1975).

Defendant charged with second degree murder, a violation of La. Rev. Stat. Ann. § 14:30.1, had to be admitted to bail pursuant to La. Const. art. I, § 12 and La. Code Crim. Proc. Ann. arts. 312, 313 because the crime was not a capital offense punishable by death. State v. Washington, 294 So. 2d 793, 1974 La. LEXIS 3518 (Apr. 29, 1974).

•••• Felony Murder

••••• General Overview. — Where any error in the admission of co-defendant’s statement was harmless, a severance was not required, and there was thus no basis for a mistrial; the defenses were not mutually antagonistic, where defendant’s culpability in the armed robbery was supported by his own statements, and the jury could have reasonably concluded that defendant had the requisite intent. State v. Wiley, 880 So. 2d 854, 2004 La. App. LEXIS 1072 (Apr. 27, 2004), writ denied by La. 2004-1298, 885 So. 2d 585, 2004 La. LEXIS 3215 (La. Oct. 29, 2004).

Second degree murder conviction was upheld, as sufficient evidence was presented that defendant drove his two cohorts to and from the scene of an armed robbery, contrary to La. Rev. Stat. Ann. § 14:64, knowing that the same was to be committed, without alerting police or attempting to leaving the area State v. Gurganus, 864 So. 2d 771, 2003 La. App. LEXIS 3689 (Dec. 30, 2003), writ denied by La. 2004-0254, 876 So. 2d 75, 2004 La. LEXIS 1902 (La. June 4, 2004).

Defendant’s conviction for second degree murder under La. Rev. Stat. Ann. § 14:30.1(A)(2)(a) did not require a showing of specific intent to kill the robbery victim; hence, evidence that he helped plan the robbery, knew the victim might be killed, brought to the robbery site the guns belonging to the other two perpetrators, drove the getaway car, and shared in the proceeds was sufficient to support his conviction. State v. Touchet, 847 So. 2d 746, 2003 La. App. LEXIS 1757 (June 12, 2003).

Court affirmed defendant’s conviction of second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1; defendant was properly found to be a principal, pursuant to La. Rev. Stat. Ann. § 14:24, to a felony murder because (1) defendant drove the getaway car while defendant’s cousin robbed a store owner after fatally shooting the owner in violation of La. Rev. Stat. Ann. § 14:64, (2) defendant provided the murder weapon, and (3) defendant accepted proceeds from the crime. State v. Goodley, 832 So. 2d 1165, 2002 La. App. LEXIS 3787 (Dec. 11, 2002).

Evidence was sufficient to support defendant’s conviction for second degree murder where defendant and two companions, after agreeing to keep the victim from testifying, took weapons and burglarized the victim’s home, and the victim was killed. State v. Kirkland, 798 So. 2d 263, 2001 La. App. LEXIS 1995 (Sept. 25, 2001), writ denied by La. 2001-2967, 827 So. 2d 415, 2002 La. LEXIS 3004 (La. Oct. 14, 2002).

Where defendant participated in a scheme to lure the victim away and to hit him in the head or knock him out and to rob him of his money, but instead of being hit in the head, the victim was shot and killed at the location and robbed of his money, the trial court did not give an incorrect definition of manslaughter under La. R.S. 14:31(A)(2) simply because it did not identify or define “any felony not enumerated in Article 30 or 30.1,” “any intentional misdemeanor directly affecting the person,” simple battery, or second degree battery. State v. Hall, 794 So. 2d 920, 2001 La. App. LEXIS 1477 (June 20, 2001), writ denied by La. 2001-2612, 823 So. 2d 938, 2002 La. LEXIS 2501 (La. Aug. 30, 2002).

Under La. Rev. Stat. Ann. § 14:30.1(A), a jury does not have to find that defendant intended to kill or inflict great bodily harm if the victim has been killed and the defendant was engaged in the perpetration or attempted perpetration of armed robbery or simple robbery. State v. McNeal, 785 So. 2d 957, 2001 La. App. LEXIS 692 (Apr. 4, 2001).

Where defendant was the driver of a car for a co-defendant who was accused of armed robbery and second degree murder in connection with a drug encounter, watched the killing through the rearview mirror, had an AK-47 gun readily available to him, and sped away from the scene with the co-defendant without attempting to aid the victim, the evidence was sufficient to support a conviction for being a principal in a felony murder, in violation of La. Rev. Stat. Ann. § 14:30.1(A)(2)(a). State v. Cazenave, 772 So. 2d 854, 2000 La. App. LEXIS 2693 (Oct. 31, 2000), writ denied by La. 2000-3297, 799 So. 2d 1151, 2001 La. LEXIS 3926 (La. Oct. 26, 2001), writ denied by La. 2002-2713, 855 So. 2d 339, 2003 La. LEXIS 2894 (La. Oct. 10, 2003).

Evidence was sufficient, under La. Rev. Stat. Ann. § 14:30.1(A)(1), to support defendant’s conviction for second degree murder as the evidence established that another individual shot the victim, but that defendant brought the gun with him, gave it to the shooter a few blocks away from the scene of the crime, and got it back from the shooter immediately after the shooting; the evidence presented at trial demonstrated that defendant was guilty as a principal to second-degree murder, based on felony murder pursuant to La. Rev. Stat. Ann. § 14:30.1(A)(2)(a), as armed robbery, La. Rev. Stat. Ann. § 14:64, was one of the felonies enumerated in § 14:30.1(A)(2)(a). State v. McPherson, 733 So. 2d 634, 1999 La. App. LEXIS 772 (Mar. 30, 1999).

Viewed in the light most favorable to the prosecution as required by La. Code Crim. Proc. Ann. art. 821, the evidence established that defendant was a principal to the crime of armed robbery in violation of La. Rev. Stat. Ann. § 14:64, during which crime the car owner was murdered; hence, the evidence was legally sufficient for the jury to conclude that the state proved beyond a reasonable doubt that defendant, as a principal, was guilty of the crime of second degree murder committed during the perpetration of an armed robbery in violation of La. Rev. Stat. Ann. § 14:30.1. State v. Lavigne, 683 So. 2d 905, 1996 La. App. LEXIS 2731 (Nov. 8, 1996), writ denied by La. 2003-1440, 865 So. 2d 723, 2004 La. LEXIS 405 (La. Feb. 6, 2004).

Defendant’s convictions and sentences for armed robbery and attempted second-degree murder were proper where his convictions did not constitute two punishments for the crime of armed robbery under La. Rev. Stat. Ann. § 14:30.1(A)(1) or (2). State v. Salone, 648 So. 2d 494, 1994 La. App. LEXIS 3583 (Dec. 28, 1994).

Defendant was properly convicted of second-degree murder for accidentally killing his friend during a robbery attempt because the felony murder statute, La. Rev. Stat. Ann. § 14:30.1(A)(2), applies to co-conspirators and specifically excludes intent to kill as an element of the offense. State v. Toca, 551 So. 2d 4, 1989 La. App. LEXIS 1607 (Sept. 28, 1989).

Where defendant participated in an armed robbery, as defined by La. Rev. Stat. Ann. § 14:64(A), along with two companions, and one companion stabbed decedent victim, the evidence was sufficient to properly convict defendant of second degree murder pursuant to La. Rev. Stat. Ann. § 14:30.1 even though he did not stab the victim because his intent to rob made him guilty as a principal under La. Rev. Stat. Ann. § 14:24. State v. Wiggins, 465 So. 2d 271, 1985 La. App. LEXIS 8395 (Mar. 6, 1985).

Under La. Rev. Stat. Ann. § 14:30.1(A), second degree murder is the killing of a human being when the offender is engaged in the perpetration or attempted perpetration of aggravated rape, aggravated arson, aggravated burglary, aggravated kidnapping, aggravated escape, armed robbery, or simply robbery, even though he has no intent to kill; or under La. Rev. Stat. Ann. § 14:30.1(B) the killing of a human being when the offender has a specific intent to kill, under circumstances that would be first-degree murder under Article 30, but the killing is accomplished without any of the aggravating circumstances listed in La. Code Crim. Proc. Ann. art. 905.4. State v. Landry, 388 So. 2d 699, 1980 La. LEXIS 8502 (Sept. 3, 1980), writ of certiorari denied by 450 U.S. 968, 101 S. Ct. 1487, 67 L. Ed. 2d 618, 1981 U.S. LEXIS 1133, 49 U.S.L.W. 3643 (1981).

••• Voluntary Manslaughter

•••• General Overview. — There was sufficient evidence to support a conviction for second degree murder in a case where defendant stabbed an estranged spouse in an office because defendant was unable to show that the act was done in the sudden heat of passion; even if the spouse had berated defendant prior to the crime, mere words were insufficient to establish provocation. State v. Lemons, 870 So. 2d 503, 2004 La. App. LEXIS 826 (Apr. 7, 2004), writ denied by La. 2004-1288, 885 So. 2d 584, 2004 La. LEXIS 3210 (La. Oct. 29, 2004).

In defendant’s appeal of defendant’s second degree murder conviction, the evidence did not support a manslaughter conviction, because defendant had moved out of the residence that he shared with the victim, and approximately 24 hours later, defendant returned to the victim’s residence where defendant beat her severely, and therefore, defendant’s blood had time to cool. State v. Finch, 853 So. 2d 680, 2003 La. App. LEXIS 2201 (July 23, 2003), writ of certiorari denied by La. 2003-2379, 865 So. 2d 738, 2004 La. LEXIS 411 (La. Feb. 6, 2004).

Second degree murder conviction under La. Rev. Stat. Ann. § 14:30.1 was affirmed; a rational trier of fact could have concluded that defendant did not establish the mitigating factors for manslaughter, La. Rev. Stat. Ann. § 14:31, by a preponderance of the evidence, and viewed in a light most favorable to the prosecution, the testimony and evidence were legally sufficient, and would justify any rational jury’s finding that defendant had the specific intent to kill or inflict great bodily harm, without provocation, when he fired his weapon at the victim at close range. State v. Brooks, 839 So. 2d 1075, 2003 La. App. LEXIS 513 (Mar. 5, 2003), writ denied by La. 2003-0974, 857 So. 2d 517, 2003 La. LEXIS 3288 (La. Nov. 7, 2003).

Defendant was properly convicted of second degree murder and his conduct did not constitute manslaughter under La. Rev. Stat. Ann. §§ 14:30.1 and 14:31 because the testimony presented did not indicate any provocation by the victim that would have been sufficient to deprive an average person of his self-control. State v. Brown, 768 So. 2d 670, 2000 La. App. LEXIS 2182 (Sept. 27, 2000).

A court that imposed defendant’s mandatory life sentence, without possibility of probation or parole, for second-degree murder, as defined La. Rev. Stat. Ann. § 14:30.1(A)(1), was not required to articulate reasons on the record. State v. Armstrong, 743 So. 2d 284, 1999 La. App. LEXIS 2469 (Sept. 22, 1999), writ denied by La. 1999-3151, 759 So. 2d 92, 2000 La. LEXIS 1018 (La. Apr. 7, 2000).

Trial evidence was sufficient to sustain defendant’s conviction of second degree murder in violation of La. Rev. Stat. Ann. § 14:30.1(A)(1) because the State presented sufficient evidence that the murder was not justifiable homicide, pursuant to La. Rev. Stat. Ann. § 14:20(1), because defendant did not act in self-defense, and defendant did not establish by a preponderance of the evidence that he killed his victim in sudden passion or heat of blood as required by the manslaughter statute, La. Rev. Stat. Ann. § 14:31(A)(1). State v. Byes, 735 So. 2d 758, 1999 La. App. LEXIS 1491 (Apr. 21, 1999), writ denied by La. 99-1559, 751 So. 2d 231, 1999 La. LEXIS 3118 (La. Nov. 5, 1999).

Evidence that defendant responded with deadly force to the victim’s attack of non-deadly force, and the fact that defendant continued the attack after the victim attempted to flee, was sufficient to support defendant’s conviction for attempted manslaughter in violation of La. Rev. Stat. Ann. §§ 14:27 and 14:30.1. State v. Taylor, 721 So. 2d 929, 1998 La. App. LEXIS 2850 (Sept. 25, 1998).

Court affirmed defendant’s conviction for second degree murder under La. Rev. Stat. Ann. § 14:30.1 on the ground that he admitted that he had the specific intent to kill the victim because he had beaten defendant’s step-sister; defendant failed to carry his burden in demonstrating that he was guilty of manslaughter because “sudden passion” and “heat of blood” mitigated his intent, and the jury concluded that he either had time to cool off or was not sufficiently provoked. State v. Tipton, 705 So. 2d 1142, 1997 La. App. LEXIS 2979 (Dec. 29, 1997).

Defendant failed to prove mitigating “sudden passion” or “heat of blood,” and his use of a knife to repeatedly and severely stab his victim was sufficient to sustain an inference of specific intent for attempted second-degree murder in violation of La. Rev. Stat. Ann. §§ 14:30.1, 14:27. State v. Lewis, 698 So. 2d 456, 1997 La. App. LEXIS 1997 (July 29, 1997), writ denied by La. 97-2381, 716 So. 2d 881, 1998 La. LEXIS 1064 (La. Mar. 27, 1998).

Defendant was not entitled to a modification of the verdict under La. Code Crim. Proc. Ann. art. 821(B) from second degree murder in violation of La. Rev. Stat. Ann. § 14:30.1 to manslaughter in violation of La. Rev. Stat. Ann. § 14:31(A)(1); his claim that he acted in sudden passion triggered by his ex-girlfriend’s rejection was not supported by the facts that he had time to cool off between his second and third visits to her house and that he returned armed with a butcher knife. State v. Stewart, 641 So. 2d 1086, 1994 La. App. LEXIS 2262 (Aug. 17, 1994), writ of certiorari denied by La. 94-2363, 648 So. 2d 1337, 1995 La. LEXIS 170 (La. Jan. 13, 1995).

Defendant’s conviction for second degree murder pursuant to La. Rev. Stat. Ann. § 14:30.1 was affirmed where the evidence was sufficient to support the conviction and where the mitigating factors that reduced the degree of homicide from murder to manslaughter were proven. State v. Riley, 637 So. 2d 758, 1994 La. App. LEXIS 1710 (May 20, 1994).

A defendant’s conviction for second-degree murder under La. Rev. Stat. Ann. § 14:30.1, instead of manslaughter was proper because the homicide was not committed in sudden passion or heat of blood. State v. Bourque, 636 So. 2d 254, 1994 La. App. LEXIS 400 (Feb. 16, 1994), writ of certiorari denied by La. 94-1839, 648 So. 2d 920, 1995 La. LEXIS 25 (La. Jan. 6, 1995).

Evidence that defendant shot his victim while she sat next to his girlfriend could have supported a finding that he intended to shoot the girlfriend in passion provoked by a dispute with her, justifying a finding of manslaughter under La. Rev. Stat. Ann. § 14:31(A)(1), but a verdict of second degree murder under La. Rev. Stat. Ann. § 14:30.1 was not in error where the jury could have found that sufficient time had passed for his ardor to have cooled. State v. Lindsey, 631 So. 2d 486, 1994 La. App. LEXIS 22 (Jan. 13, 1994), writ denied by La. 94-0612, 675 So. 2d 1106, 1996 La. LEXIS 1883 (La. June 28, 1996).

Testimony from two eyewitnesses that the defendant shot the victim as the victim was falling to the ground, was sufficient evidence to prove, beyond a reasonable doubt, that the defendant committed the crime of second degree murder for the purposes of La. Rev. Stat. Ann. § 14:30.1. State v. Issac, 621 So. 2d 164, 1993 La. App. LEXIS 2514 (June 30, 1993), writ denied by 629 So. 2d 359, 1993 La. LEXIS 3161 (La. 1993).

The act of a victim banging his hands on the hood of the car was not sufficient an act to deprive an average person of his self-control, nor would the victim’s alleged name-calling be sufficient provocation, such as would reduce a defendant’s killing of the victim from second-degree murder under La. Rev. Stat. Ann. § 14:30.1 to manslaughter under La. Rev. Stat. Ann. § 14:31. State v. Williams, 617 So. 2d 557, 1993 La. App. LEXIS 1492 (Apr. 7, 1993), writ of certiorari denied by 623 So. 2d 1331, 1993 La. LEXIS 2487 (La. 1993).

Humiliation of having to repeatedly borrow money from his father and his father’s comments that defendant’s girlfriend was a “slut” and a “whore” were inadequate provocation to mitigate defendant’s offense from second degree murder, La. Rev. Stat. Ann. § 14:30.1(A)(1), to manslaughter. State v. Cheatham, 519 So. 2d 188, 1987 La. App. LEXIS 11058 (Dec. 30, 1987), writ denied by 523 So. 2d 228, 1988 La. LEXIS 975 (La. 1988), writ denied by 523 So. 2d 228, 1988 La. LEXIS 976 (La. 1988), writ denied by 530 So. 2d 567, 1988 La. LEXIS 1707 (La. 1988), writ denied by 544 So. 2d 400, 1989 La. LEXIS 1379 (La. 1989), writ denied by 565 So. 2d 444, 1990 La. LEXIS 1707 (La. 1990), writ denied by 581 So. 2d 705, 1991 La. LEXIS 1849 (La. 1991), writ denied by 590 So. 2d 78, 1991 La. LEXIS 3429 (La. 1991), writ denied by 592 So. 2d 1297, 1992 La. LEXIS 619 (La. 1992), writ denied by 617 So. 2d 927, 1993 La. LEXIS 1664 (La. 1993), writ denied by 620 So. 2d 866, 1993 La. LEXIS 2196 (La. 1993), writ denied by La. 94-2049, 648 So. 2d 921, 1995 La. LEXIS 22 (La. Jan. 6, 1995), writ denied by La. 94-2875, 657 So. 2d 1020, 1995 La. LEXIS 1790 (La. June 30, 1995), writ denied by La. 94-0713, 675 So. 2d 1108, 1996 La. LEXIS 1878 (La. June 28, 1996), writ denied by La. 95-0028, 675 So. 2d 1108, 1996 La. LEXIS 1921 (La. June 28, 1996), writ denied by La. 95-2619, 675 So. 2d 1115, 1996 La. LEXIS 1934 (La. June 28, 1996), writ denied by La. 96-3020, 701 So. 2d 977, 1997 La. LEXIS 3125 (La. Sept. 26, 1997), writ denied by La. 2001-0481, 799 So. 2d 498, 2001 La. LEXIS 3990 (La. Oct. 12, 2001).

Defendant failed to prove that a shooting was done in sudden passion or heat of blood sufficient to reduce the homicide to manslaughter where the evidence showed that defendant argued with the victim on a playing field but did not come to blows, then left the field, walked to his truck, removed his shotgun, and then began to walk back to the field. State v. Lee, 498 So. 2d 1177, 1986 La. App. LEXIS 8611 (Dec. 10, 1986), writ of certiorari denied by 504 So. 2d 874 (La. 1987).

Defendant was properly convicted of second degree murder, in violation of La. Rev. Stat. Ann. § 14:30.1, rather than manslaughter; a rational trier of fact, viewing the evidence in the light most favorable to the prosecution pursuant to La. Code Crim. Proc. Ann. art. 821(B), could have concluded that, even assuming the victim’s adavances toward defendant’s girlfriend suggested some provocation, defendant blood had actually cooled or that an average person’s blood would have cooled prior to the time defendant shot and killed the victim. State v. Vessell, 496 So. 2d 576, 1986 La. App. LEXIS 7880 (Oct. 15, 1986), writ of certiorari denied by 500 So. 2d 420, 1987 La. LEXIS 8336 (La. 1987).

Despite testimony that defendant had paranoid trends and was provoked by the victim on prior occasions, a rational trier of fact could have found that the mitigatory factors reducing second degree murder under La. Rev. Stat. Ann. § 14:30.1 to manslaughter under La. Rev. Stat. Ann. § 14:31(A)(1) were not established by a preponderance of the evidence; that defendant acted with deliberation and reflection, not heat of passion, at the time he fired a gun at the unarmed, fleeing victim. State v. Ducksworth, 496 So. 2d 624, 1986 La. App. LEXIS 7857 (Oct. 15, 1986).

Statutory scheme defining second degree murder under La. Rev. Stat. Ann. § 14:30.1 and manslaughter under La. Rev. Stat. Ann. § 14:31 did not violate the Due Process Clause because the “sudden passion” and “heat of blood” provisions of the manslaughter statute were affirmative defenses to the charge of murder, and the murder statute did not place any burden on a defendant to disprove an essential element of the crime charged. State v. Chelette, 453 So. 2d 1282, 1984 La. App. LEXIS 9373 (Aug. 10, 1984), review denied by 458 So. 2d 127, 1984 La. LEXIS 9899 (La. 1984).

Although a trial judge failed to charge a jury that a second-degree murder conviction required a mandatory life sentence, given that the jury returned the less serious verdict of manslaughter, which did not require a mandatory penalty, the error probably did not result in a miscarriage of justice, prejudice to the substantial rights of the defendant, or constitute a substantial violation of a constitutional or statutory right. State v. Monroe, 364 So. 2d 570, 1978 La. LEXIS 5424 (Nov. 13, 1978).

•• Inchoate Crimes

••• Attempt

•••• General Overview. — Pursuant to calculated plans to rob the victim, defendant and another individual, who were armed with handguns, kicked in the front door of the victim’s residence and entered the residence; during the robbery attempt, a shot was fired, and the victim sustained a non-fatal gunshot wound to the chest; however, the evidence was insufficient to support defendant’s conviction for attempted second degree murder because proof of defendant’s participation in the robbery plans and subsequent attempt to carry them out, without more, did not support a rational inference that he specifically intended to kill the victim. State v. Herron, 879 So. 2d 778, 2004 La. App. LEXIS 1257 (May 14, 2004).

Defendant’s claim that he had the specific intent to kill attempted murder victim until the moment he shot the victim had no merit, where it was apparent from the police statements that he intended all along to shoot the victim, and that circumstances simply led him to fire earlier than planned, and there was no evidence that the victim was going to commit a forcible act against defendant, and the victim testified that he did not have a gun. State v. Jackson, 880 So. 2d 841, 2004 La. App. LEXIS 1071 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1399, 885 So. 2d 1118, 2004 La. LEXIS 3337 (La. Nov. 8, 2004).

Where any error in the admission of co-defendant’s statement was harmless, a severance was not required, and there was thus no basis for a mistrial; the defenses were not mutually antagonistic, where defendant’s culpability in the armed robbery was supported by his own statements, and the jury could have reasonably concluded that defendant had the requisite intent. State v. Wiley, 880 So. 2d 854, 2004 La. App. LEXIS 1072 (Apr. 27, 2004), writ denied by La. 2004-1298, 885 So. 2d 585, 2004 La. LEXIS 3215 (La. Oct. 29, 2004).

Where the only direct proof of defendant’s intent to kill the victim was co-defendant’s last statement, in which he said defendant offered him six thousand dollars worth of cocaine to kill the victim, and co-defendant’s statement was supported by defendant’s own admission that he obtained a gun for co-defendant, and that he (defendant) took the victim’s cocaine, such evidence was sufficient to prove attempted second degree murder. State v. Wiley, 880 So. 2d 854, 2004 La. App. LEXIS 1072 (Apr. 27, 2004), writ denied by La. 2004-1298, 885 So. 2d 585, 2004 La. LEXIS 3215 (La. Oct. 29, 2004).

Where defendant pleaded guilty to attempted second degree murder and was sentenced to 20 years at hard labor, he could not appeal his sentence as excessive, because it was within the statutory range. State v. Willis, 868 So. 2d 237, 2004 La. App. LEXIS 405 (Mar. 3, 2004).

Circumstantial evidence was sufficient to sustain defendant’s conviction for attempted second degree murder in a case arising from a drive-by shooting; although there were four men in the car, the gun was found in a closet at defendant’s house, so defendant was not entitled to a post verdict judgment of acquittal, under La. Code Crim. Proc. Ann. art. 821(B). State v. Hamilton, 867 So. 2d 151, 2004 La. App. LEXIS 443 (Mar. 3, 2004), writ denied by La. 2004-1227, 899 So. 2d 567, 2005 La. LEXIS 1282 (La. Apr. 22, 2005).

Trial court did not err in denying defendant’s motion in limine, to exclude evidence of other crimes preceding the attempted murder, where that evidence was “res gestae,” and independently relevant, and the state could not have told the complete story to the jury without the evidence of those events, which began with the kidnapping of the victim by co-defendant and culminated in the attempted murder. State v. Rhea, 868 So. 2d 863, 2004 La. App. LEXIS 309 (Feb. 23, 2004).

Defendant contended that the maximum sentence of 50 years of imprisonment, for his attempted second degree murder conviction, was constitutionally excessive, because he was 16 years old at the time of the crime, had no criminal history, was not the shooter, and did not originally kidnap the victim; the appellate court found no abuse of discretion, because the record supported the sentence imposed, where the victim’s trial testimony reflected that (1) defendant repeatedly told her that he would kill her, (2) he sexually assaulted her at gunpoint, and (3) the defendant was more in control, and the situation worsened after he became involved. State v. Rhea, 868 So. 2d 863, 2004 La. App. LEXIS 309 (Feb. 23, 2004).

Where defendant and three accomplices abducted, robbed, and shot a pizza delivery driver, defendant was properly convicted of attempted second degree murder and sentenced to 40 years to be served consecutive to any other terms defendant was sentenced to serve. State v. Moore, 865 So. 2d 227, 2004 La. App. LEXIS 75 (Jan. 28, 2004), writ denied by La. 2004-0507, 877 So. 2d 142, 2004 La. LEXIS 2305 (La. July 2, 2004).

Defendant’s convictions for second-degree kidnapping, attempted second-degree murder with respect to the first victim and aggravated crime against nature with respect to the second victim, were proper where, accepting the first victim’s testimony that defendant told her that he would kill her if she ran from him, and then fired multiple shots at her as she tried to escape, finally wounding her in the arm, it was entirely reasonable for the jurors to conclude defendant intended to make good on his threat to kill her; further, a rational trier of fact could have concluded that defendant’s conduct was not in self-defense. State v. Brown, 868 So. 2d 775, 2003 La. App. LEXIS 3721 (Dec. 31, 2003), writ of certiorari denied by La. 2004-0269, 876 So. 2d 76, 2004 La. LEXIS 1905 (La. June 4, 2004), writ denied by 17 So. 3d 953, 2009 La. LEXIS 2533 (La. 2009).

Where there was sufficient evidence of the felony of attempted armed robbery, the evidence was sufficient to convict defendant of attempted second degree murder, La. Rev. Stat. Ann. §§ 14:30.1 and 14:27. State v. Robicheaux, 865 So. 2d 149, 2003 La. App. LEXIS 3678 (Dec. 30, 2003), writ denied by La. 2004-0381, 876 So. 2d 830, 2004 La. LEXIS 2211 (La. June 25, 2004).

Defendant’s conviction of attempted second degree murder was affirmed because the jury had sufficient evidence to infer that defendant had the specific intent to kill the deputy in that defendant did not attempt to avoid hitting the deputy, where the record showed that: (1) While attempting to escape from arrest in a vehicle pursuit, defendant turned into a dead end street and a deputy ordered defendant to get out of his truck; (2) defendant backed up his truck straight towards the deputy, continually increasing his speed, until the deputy had to jump onto his patrol car to avoid being run over; and (3) testimony showed that the defendant could have turned his truck around or driven through yards adjacent to the street in order to avoid the deputy. State v. Jones, 855 So. 2d 408, 2003 La. App. LEXIS 2426 (Sept. 10, 2003), writ denied by La. 2004-0409, 889 So. 2d 262, 2005 La. LEXIS 216 (La. Jan. 14, 2005).

Because the appellate court could not determine from the sentencing proceedings whether the district court imposed impermissible enhanced sentences for both of defendant’s convictions, or which of the sentences was enhanced under the habitual offender statute, the appellate court had to vacate the sentences imposed for armed robbery and attempted second degree murder, and remand the case for resentencing. State v. Small, 850 So. 2d 1019, 2003 La. App. LEXIS 1897 (June 27, 2003), writ denied by La. 2003-2202, 865 So. 2d 75, 2004 La. LEXIS 305 (La. Jan. 30, 2004).

Where defendant admitted to shooting her estranged husband and that she took the gun from her father without his knowledge and two witnesses testified that defendant had previously made threats regarding the husband, defendant failed to prove that she was unable to distinguish right from wrong at the time she shot her husband. State v. Pierre, 854 So. 2d 945, 2003 La. App. LEXIS 1730 (June 11, 2003), writ denied by La. 2003-2042, 864 So. 2d 626, 2004 La. LEXIS 189 (La. Jan. 16, 2004).

Where defendant was found guilty of attempted second degree murder and the trial court sentenced him to 13 years in prison, his sentence was illegally lenient, where the sentence should have been at hard labor without benefit of probation, parole, or suspension of sentence; where the correction of a sentence as mandated by La. Rev. Stat. Ann. § 15:301.1(A), however, the sentence “self-activates” and eliminates the need for the case to be remanded for correction of the sentence. State v. Jones, 846 So. 2d 908, 2003 La. App. LEXIS 1250 (Apr. 23, 2003).

Where defendant assaulted, attempted to rape, threatened, and concealed a victim after a violent sexual assault, there was sufficient evidence of specific intent presented to support his conviction for attempted second degree murder. State v. Graham, 845 So. 2d 416, 2003 La. App. LEXIS 352 (Feb. 14, 2003), writ of certiorari denied by La. 2003-1716, 861 So. 2d 557, 2003 La. LEXIS 3720 (La. Dec. 19, 2003).

Where the sentences imposed for attempted second degree murder, attempted aggravated rape for a habitual offender, and second degree kidnapping were within the permitted sentencing ranges, they were not unconstitutionally excessive in a case where defendant assaulted, threatened, attempted to rape, and kidnapped a family member. State v. Graham, 845 So. 2d 416, 2003 La. App. LEXIS 352 (Feb. 14, 2003), writ of certiorari denied by La. 2003-1716, 861 So. 2d 557, 2003 La. LEXIS 3720 (La. Dec. 19, 2003).

Evidence, that defendant and his companion brutally beat and cut the victim, left him in the bushes, and in an attempt to prevent him from receiving medical treatment, actively discouraged passersby from discovering his presence, was sufficient to allow a properly instructed jury to infer that defendant had a specific intent to kill by reason of a specific intent to inflict great bodily harm, and thus, the court of appeals erred in reversing defendant’s conviction for attempted second degree murder. State v. Bishop, 835 So. 2d 434, 2003 La. LEXIS 6 (Jan. 14, 2003).

The gravamen of the crime of attempted murder, whether first or second degree, is the specific intent to kill and the commission of an overt act tending toward that goal; thus, where defendant shot the victim in the head, specific intent to kill could be inferred. State v. Lewis, 793 So. 2d 302, 2001 La. App. LEXIS 1625 (June 22, 2001).

After considering the credibility of the witnesses and weighing the evidence of gunplay at defendant’s home after a disputed drug transaction and an identification of defendant as the shooter, the jury accepted the testimony of the state’s witnesses; after reviewing the record, we are convinced that the evidence supports the jury’s determination defendant was guilty of attempted second degree murder. State v. Woods, 787 So. 2d 1083, 2001 La. App. LEXIS 973 (May 11, 2001), writ denied by La. 2001-2389, 817 So. 2d 1153, 2002 La. LEXIS 2083 (La. June 14, 2002).

Gravamen of the crime of attempted murder, whether first or second degree, is the specific intent to kill and the commission of an overt act tending toward the accomplishment of that goal; the specific intent to kill may be inferred from a defendant’s act of pointing a gun and firing at a person. State v. Musgrove, 774 So. 2d 1155, 2000 La. App. LEXIS 3330 (Dec. 15, 2000), writ denied by La. 2001-0356, 798 So. 2d 112, 2001 La. LEXIS 2582 (La. Sept. 28, 2001).

Evidence was sufficient to convict defendant of attempted second degree murder, in violation of La. Rev. Stat. Ann. § 14:30.1(A)(2), because the evidence showed that defendant and his friends were involved in an altercation with people in a house were the shooting occurred and that defendant intentionally armed himself with a weapon and shot into a crowd of four men. State v. Sanders, 769 So. 2d 183, 2000 La. App. LEXIS 2261 (Oct. 4, 2000).

Evidence that defendant responded with deadly force to the victim’s attack of non-deadly force, and the fact that defendant continued the attack after the victim attempted to flee, was sufficient to support defendant’s conviction for attempted manslaughter in violation of La. Rev. Stat. Ann. §§ 14:27 and 14:30.1. State v. Taylor, 721 So. 2d 929, 1998 La. App. LEXIS 2850 (Sept. 25, 1998).

Where attempted manslaughter, under La. Rev. Stat. Ann. §§ 14:27, 14:31, was a lesser included offense of attempted second degree murder under La. Rev. Stat. Ann. §§ 14:27, 14:30.1, and both required specific intent to kill, a rational trier of fact could have found specific intent to kill, negating acquittal. State v. Brunet, 674 So. 2d 344, 1996 La. App. LEXIS 967 (Apr. 30, 1996), writ of certiorari denied by La. 96-1406, 681 So. 2d 1258, 1996 La. LEXIS 3019 (La. Nov. 1, 1996).

Defendant’s convictions for armed robbery and attempted second-degree murder were proper where she had the specific intent to kill and committed an overt act for the purpose of accomplishing that goal. State v. Andrews, 665 So. 2d 454, 1995 La. App. LEXIS 3286 (Nov. 15, 1995).

Under La. Code Crim. Proc. Ann. art. 821, the evidence was sufficient for defendant’s conviction of attempted second degree murder under La. Rev. Stat. Ann. §§ 14:27 and 14:30.1 because witnesses testified that defendant made eye contact with them before aiming and firing a gun at them. State v. Johnson, 671 So. 2d 461, 1995 La. App. LEXIS 2746 (Oct. 6, 1995), writ of certiorari denied by La. 95-2715, 667 So. 2d 1050, 1996 La. LEXIS 564 (La. Feb. 16, 1996).

Defendant’s firing of a gun in a taxicab, past the driver’s head, leaving powder burns on the driver’s face, and shards of glass all over the driver was sufficient under La. Rev. Stat. Ann. § 14:30.1(A)(1) to show specific intent in support of his conviction for attempted second degree murder. State v. Slang, 646 So. 2d 1037, 1994 La. App. LEXIS 3154 (Nov. 16, 1994).

Under the evidence at trial, the evidence was overwhelming that defendant possessed the specific intent to kill and commit an overt act tending toward the accomplishment of that goal under La. Rev. Stat. Ann. §§ 14:27, 14:30.1. State v. Harris, 643 So. 2d 779, 1994 La. App. LEXIS 2428 (Sept. 21, 1994), writ of certiorari denied by La. 94-2607, 650 So. 2d 251, 1995 La. LEXIS 645 (La. Feb. 17, 1995).

Defendant had the specific intent, as defined in La. Rev. Stat. Ann. § 14:27, to kill required for a conviction of attempted second-degree murder under La. Rev. Stat. Ann. § 14:30.1. State v. Hongo, 625 So. 2d 610, 1993 La. App. LEXIS 2973 (Oct. 6, 1993), writ of certiorari denied by La. 93-2774, 631 So. 2d 1163, 1994 La. LEXIS 116 (La. Jan. 13, 1994).

There was sufficient evidence to convict defendant of attempted second degree murder where defendant’s specific intent to kill could be inferred from the pointing of a gun at the victim’s chest. State v. Owens, 606 So. 2d 876, 1992 La. App. LEXIS 2728 (Sept. 23, 1992).

Defendant’s testimony at his Boykin hearing, to the effect that he did not intend to kill the victim and that he acted in self-defense, was sufficient to put the trial court on notice that there was an insufficient factual basis for defendant’s plea of guilty of attempted second degree murder; remand was required for further proceedings and an additional Boykin hearing to determine whether the plea was supported by a significant factual basis and was free and voluntary. State v. Linear, 600 So. 2d 113, 1992 La. App. LEXIS 1391 (May 13, 1992).

There was no error in the factual determination that defendant had the specific intent to support a guilty verdict on the charge of attempted second degree murder where the evidence revealed that defendant made repeated threats to take the victim’s life and physically abused her while he was armed with a knife. State v. Yarbrough, 596 So. 2d 311, 1992 La. App. LEXIS 630 (Mar. 11, 1992), writ of certiorari denied by 599 So. 2d 317, 1992 La. LEXIS 1858 (La. 1992).

Defendant’s conviction for attempted second degree murder, in violation of La. Rev. Stat. Ann. §§ 14:27 and 14:30.1, was nullified because he was also convicted for armed robbery, in violation of La. Rev. Stat. Ann. § 14:64, for the beating and shooting of his victim and thus, was exposed to double jeopardy for convictions of two offenses for the same act. State v. Newton, 562 So. 2d 978, 1990 La. App. LEXIS 1327 (May 23, 1990).

Defendant charged initially with first-degree murder and attempted first-degree murder was properly convicted of the amended charge of second-degree murder where he shot the victim, and she died as a result of a delayed reaction to the passage of the bullet through one of her legs where a blood clot formed after the shooting. State v. Le Bouef, 532 So. 2d 365, 1988 La. App. LEXIS 2020 (Oct. 5, 1988).

State’s evidence, that defendant stabbed the victim in the chest and told her that he would cut her throat if she screamed, was sufficient establish that defendant had the specific intent to inflict great bodily harm or kill. State v. Thorne, 503 So. 2d 760, 1987 La. App. LEXIS 8848 (Mar. 4, 1987).

In accordance with defendant’s conviction for attempted second degree murder, the trial court did not err in sentencing him to 15 years at hard labor, with five years to be served without the benefit of parole, when the sentence was within the limits as provided for by La. Rev. Stat. Ann. § 14:30.1. State v. Breaux, 471 So. 2d 1178, 1985 La. App. LEXIS 9012 (June 26, 1985).

Defendant’s specific intent to kill was inferred from his discharge of a shotgun aimed at, and in close proximity to, the victims, which supported defendant’s conviction for second degree murder, in violation of La. Rev. Stat. Ann. § 14:30.1, and attempted second degree murder, in violation of La. Rev. Stat. Ann. § 14:27. State v. Bell, 471 So. 2d 277, 1985 La. App. LEXIS 8915 (June 5, 1985).

Sufficient evidence was introduced at trial to convict a man of the attempted second-degree murder rather than attempted manslaughter of his girlfriend because he persuaded her to meet with him at her mother’s house, calmly told her she did not deserve to live, and shot her five times in front of her sister without immediate provocation. State v. Eason, 460 So. 2d 1139, 1984 La. App. LEXIS 10083 (Dec. 5, 1984), writ of certiorari denied by 463 So. 2d 1317, 1985 La. LEXIS 8056 (La. 1985).

Defendant who was charged with attempted second-degree murder in violation of La. Rev. Stat. Ann. §§ 14:30.1 and 14:27 was improperly convicted of aggravated battery because aggravated battery was not a lesser included offense of attempted second-degree murder; an essential element of aggravated battery, physical contact, was not contained in the definition of attempted second-degree murder. State v. Dauzat, 392 So. 2d 393, 1980 La. LEXIS 9515 (Dec. 15, 1980).

•• Miscellaneous Offenses

••• Lesser Included Offenses

•••• General Overview. — Because there was sufficient evidence to convict defendant of second degree murder under La. Rev. Stat. Ann. § 14:30.1, there was sufficient evidence to convict him of manslaughter, a responsive verdict under La. Code Crim. Proc. Ann. art. 814. State v. Wisely, 780 So. 2d 1230, 2001 La. App. LEXIS 333 (Feb. 28, 2001).

Defendant’s convictions and sentences for armed robbery and attempted second-degree murder were proper where his convictions did not constitute two punishments for the crime of armed robbery under La. Rev. Stat. Ann. § 14:30.1(A)(1) or (2). State v. Salone, 648 So. 2d 494, 1994 La. App. LEXIS 3583 (Dec. 28, 1994).

Where the evidence at trial supported a finding that defendant was guilty of attempted first-degree murder, which included the elements of the lesser crimes, it supported defendant’s convictions for the lesser offenses of attempted manslaughter and attempted second degree murder; it was not necessary to tailor the evidence to the lesser offenses. State v. Holley, 528 So. 2d 752, 1988 La. App. LEXIS 1616 (June 21, 1988), writ of certiorari denied by 536 So. 2d 1213, 1989 La. LEXIS 359 (La. 1989).

Despite testimony that defendant had paranoid trends and was provoked by the victim on prior occasions, a rational trier of fact could have found that the mitigatory factors reducing second degree murder under La. Rev. Stat. Ann. § 14:30.1 to manslaughter under La. Rev. Stat. Ann. § 14:31(A)(1) were not established by a preponderance of the evidence; that defendant acted with deliberation and reflection, not heat of passion, at the time he fired a gun at the unarmed, fleeing victim. State v. Ducksworth, 496 So. 2d 624, 1986 La. App. LEXIS 7857 (Oct. 15, 1986).


•• Property Crimes

••• Burglary & Criminal Trespass

•••• General Overview. — Conviction of second degree murder under La. Rev. Stat. Ann. § 14:30.1 was proper where a defendant admitted that he was engaged in an aggravated burglary, and there was sufficient evidence for the jury to find that the battery that the victim received at the hands of the defendant caused his death. State v. Smith, 511 So. 2d 13, 1987 La. App. LEXIS 9801 (June 26, 1987), writ of certiorari denied by 513 So. 2d 822, 1987 La. LEXIS 10300 (La. 1987).

• Accessories

•• General Overview. — Evidence was sufficient to convict defendant as a principal to the victim’s murder because defendant was more than merely present at the crime scene as the evidence showed that defendant was present in the victim’s home and in the victim’s bedroom on the night of the victim’s murder and that defendant assisted co-defendant in the post-murder theft of numerous items from the victim’s home, that a friend washed defendant’s bloody shirt that night, and that the severity of the attack indicated that the perpetrator had the specific intent to kill or to inflict great bodily harm. State v. Amin, 839 So. 2d 262, 2003 La. App. LEXIS 82 (Jan. 28, 2003).

It was error to grant defendant’s motion for a post verdict judgment of acquittal as to the second-degree murder charge because defendant voluntarily admitted to knowing that his cousin intended to rob the victim as early as two days before the commission of the crime, therefore, where defendant agreed to drive his cousin to the scene of the crime and wait for him, he acted as a principal to the crime of simple robbery, one of the underlying offenses to second-degree murder under La. Rev. Stat. Ann. § 14:30.1. State v. Doyle, 525 So. 2d 1090, 1988 La. App. LEXIS 469 (Apr. 6, 1988), writ of certiorari denied by 540 So. 2d 326, 1989 La. LEXIS 740 (La. 1989).

•• Aiding & Abetting. — There was sufficient evidence to sustain defendant’s second degree murder conviction as a principal where the evidence showed that defendant assisted the real murderer in obtaining a weapon and ammunition, defendant was in constant contact with the real murderer before and after the victim’s disappearance, defendant admitted to attempting to poison the victim, defendant expressed dissatisfaction with the marriage, defendant provided police with an “anonymous” tip concerning the whereabouts of the victim’s vehicle, and defendant’s story regarding the victim’s whereabouts before the murder was never substantiated. State v. Sykes, 857 So. 2d 638, 2003 La. App. LEXIS 2803 (Oct. 7, 2003), writ of certiorari denied by La. 2003-3429, 869 So. 2d 875, 2004 La. LEXIS 1160 (La. Apr. 2, 2004).

Defendant was properly convicted of second degree murder in violation of La. Rev. Stat. Ann. 14:30.1; the evidence established that defendant provided the shooter with the gun used to kill the victim, defendant spoke to the shooter moments before the murder, and defendant participated in hiding the gun after the killing. State v. Logan, 822 So. 2d 657, 2002 La. App. LEXIS 1931 (June 14, 2002).

To support a conviction as a principal to second-degree murder, the state must show that the defendants had specific intent to kill or inflict great bodily harm. State v. Hall, 750 So. 2d 1105, 1999 La. App. LEXIS 3682 (Dec. 22, 1999).

Testimony that defendant had a gun in his hands at the time of the initial confrontation with the murder victim, which indicated a specific intent to kill or inflict great bodily harm on the part of defendant, and testimony that defendant and another acted in concert to perpetrate a robbery was sufficient evidence for a reasonable trier of fact to conclude that defendant acted as a principal to the robbery and murder of the victim, or that he possessed the specific intent to inflict great bodily harm upon the victim. State v. Fuller, 759 So. 2d 104, 1999 La. App. LEXIS 3613 (Dec. 17, 1999), writ denied by La. 2000-0159, 766 So. 2d 1273, 2000 La. LEXIS 2353 (La. Aug. 31, 2000).

Where evidence showed that three defendants were in a group which intended that two defendants rob a store, with the third defendant providing a means of escape, the third defendant was a principal in the attempted armed robbery, and was thus criminally responsible for any killing which resulted from its attempted perpetration. State v. Johnson, 365 So. 2d 1267, 1978 La. LEXIS 5479 (Nov. 13, 1978).

• Interrogation

•• Miranda Rights

••• Voluntary Waiver. — Defendant accused of second-degree murder did not waive his Sixth Amendment right to counsel, and the trial court should have suppressed inculpatory statements made to a detective at crime scene, after counsel told officers not to interrogate defendant. State v. Trevathan, 414 So. 2d 316, 1982 La. LEXIS 10991 (May 17, 1982).

• Grand Juries

•• Indictments

••• General Overview. — Because the bill of information contained both the charges of armed robbery and attempted second-degree murder, defendant’s due process rights to proper notification of the charges against him were protected, and his conviction of attempted second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1 was upheld. State v. Stewart, 400 So. 2d 633, 1981 La. LEXIS 8411 (June 22, 1981).

• Accusatory Instruments

•• General Overview. — Defendant’s conviction and life sentence for second-degree murder, a violation of La. Rev. Stat. Ann. § 14:30.1, were reversed because the prosecution was instituted by a bill of information, rather than by grand jury indictment, as required by La. Const. art. I, § 15 and La. Code Crim. Proc. Ann. art. 382 for offenses punishable by life imprisonment. State v. Lott, 434 So. 2d 1274, 1983 La. App. LEXIS 9027 (June 28, 1983).

Defendant was properly convicted in connection with the beating death of a fellow jail inmate and the phrase “inflict great bodily harm” in the definition of second degree murder under La. Rev. Stat. Ann. § 14:30.1 was sufficiently clear to inform defendant of the charge against him. State v. Mitchell, 412 So. 2d 547, 1982 La. LEXIS 10637 (Apr. 5, 1982).

•• Indictments

••• General Overview. — Although defendant provided the money for the methylenedioxymethamphetamine (ecstasy), the facts showed that the deceased was a joint participant in the transaction because she shared in the right to control the drugs that were purchased, and thus, the State’s allegations did not support a finding that defendant’s actions went beyond those of a mere purchaser and consumer; therefore, pursuant to La. Const. art. I, § 13 and La. Code Crim. Proc. Ann. arts. 464, 484, 485, and 532(1) and (5), the trial court’s decision, granting of defendant’s motion to quash the indictment charging defendant with the second degree murder of the deceased by distributing a controlled substance to her which caused her death, in violation of La. Rev. Stat. Ann. § 14:30.1(A)(3), and with possession with intent to distribute a Schedule I controlled dangerous substance, in violation of La. Rev. Stat. Ann. § 40:966(A)(1), was affirmed. State v. Corbett, 879 So. 2d 151, 2004 La. App. LEXIS 770 (Apr. 2, 2004), reversed by, remanded by La. 04-1124, 888 So. 2d 764, 2004 La. LEXIS 3289 (La. Nov. 15, 2004).

Because a defendant indicted for second degree murder was tried within 2 years from the date the prosecution was instituted, as defined by La. Code Crim. Proc. Ann. art. 934(7), and there was just cause for delay after he filed his first motion for speedy trial, and he was tried within 180 days of his second motion for speedy trial, he was not denied a speedy trial. State v. Heath, 447 So. 2d 570, 1984 La. App. LEXIS 8318 (Feb. 28, 1984), writ of certiorari denied by 448 So. 2d 1302, 1984 La. LEXIS 8734 (La. 1984).

Although the state did not cite in the indictment the statute under which a defendant was charged with second degree murder, La. Rev. Stat. Ann. § 14:30.1, it was not ground for reversal given that the defendant was not prejudiced. State v. Heath, 447 So. 2d 570, 1984 La. App. LEXIS 8318 (Feb. 28, 1984), writ of certiorari denied by 448 So. 2d 1302, 1984 La. LEXIS 8734 (La. 1984).

•• Informations

••• General Overview. — Use of the language “or to inflict great bodily harm” when defining attempted second degree murder in the bill of information was not reversible error, although use of the same language in the jury charge would have been. State v. Simon, 617 So. 2d 153, 1993 La. App. LEXIS 1490 (Apr. 7, 1993).

Because the bill of information contained both the charges of armed robbery and attempted second-degree murder, defendant’s due process rights to proper notification of the charges against him were protected, and his conviction of attempted second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1 was upheld. State v. Stewart, 400 So. 2d 633, 1981 La. LEXIS 8411 (June 22, 1981).

• Discovery & Inspection

•• Brady Materials

••• General Overview. — Defendant was entitled to a new trial where, in his murder trial, the state suppressed material evidence regarding the criminal history of the prosecution’s key witness who was the sole witness to claim he could identify defendant as the shooter and, to compound the detriment to defendant, the state used the very type of evidence withheld from defendant to effectively impeach defendant’s witnesses. State v. Bright, 875 So. 2d 37, 2004 La. LEXIS 1783 (May 25, 2004).

• Bail

•• General Overview. — Defendant charged with second degree murder, a violation of La. Rev. Stat. Ann. § 14:30.1, had to be admitted to bail pursuant to La. Const. art. I, § 12 and La. Code Crim. Proc. Ann. arts. 312, 313 because the crime was not a capital offense punishable by death. State v. Washington, 294 So. 2d 793, 1974 La. LEXIS 3518 (Apr. 29, 1974).

• Eyewitness Identification

•• In-Court Identifications. — Where the state had presented evidence that identified defendant as one of the perpetrators of a murder, in the form of eyewitness testimony, the trial court’s admission of evidence about gang culture and defendant’s gang affiliation had not contributed to the guilty verdict. State v. Williams, 833 So. 2d 497, 2002 La. App. LEXIS 4264 (Nov. 26, 2002), writ denied by La. 2002-3182, 842 So. 2d 398, 2003 La. LEXIS 1286 (La. Apr. 25, 2003).

Defendant’s conviction for second degree murder in violation of La. Rev. Stat. Ann. § 14:30.1, and denial of defendant’s motion to suppress evidence of his identification, was proper where the witnesses saw defendant up close as he argued with the victim outside the car, their attention was necessarily focused on the argument, they were both certain of their identifications, one witness made his identification within hours after the crime and the other witness made his within five days, and there was no evidence that an officer suggested to the witnesses that they choose the picture of defendant. State v. Offray, 797 So. 2d 764, 2001 La. App. LEXIS 2167 (Sept. 26, 2001), writ denied by La. 2001-2859, 823 So. 2d 940, 2002 La. LEXIS 2515 (La. Aug. 30, 2002).

•• Photo Identifications. — In a case where defendant did not contest the existence of the statutory elements of the offenses, only his identity as the perpetrator, the record reflected that the State established defendant’s identity beyond a reasonable doubt because (1) a detective testified that as soon as the victim saw the photographic lineup containing defendant’s picture, she began to cry; (2) the victim pointed out defendant’s photograph in the photographic lineup before anything was even said to her; (3) the victim testified that she was certain defendant was the individual who had intruded into her home; (4) the victim stated that no one suggested to her that she should choose defendant’s photograph; (5) she identified defendant in court; and (6) she explained that she recognized defendant’s face because he was not concealing his entire face. Thus, the jury could have found beyond a reasonable doubt that the State proved the essential elements of the offenses of one count of attempted second degree murder, one count of armed robbery, and two counts of cruelty to a juvenile. State v. Lai, 902 So. 2d 550, 2005 La. App. LEXIS 1072 (Apr. 26, 2005), writ denied by La. 2005-1681, 922 So. 2d 1175, 2006 La. LEXIS 475 (La. Feb. 3, 2006).

• Pretrial Motions & Procedures

•• Continuances. — Appeals court affirmed defendant’s La. Rev. Stat. Ann. § 14:30.1 second degree murder conviction, and life imprisonment, for stabbing victim during scuffle; defendant was not prejudiced by trial court’s not granting continuance since he failed to take advantage of other blood testing opportunities. State v. Davis, 451 So. 2d 1, 1984 La. App. LEXIS 8910 (May 30, 1984).

•• Suppression of Evidence. — Trial court did not err in denying defendant’s motion to suppress evidence of his shoes that he claimed were unconstitutionally seized without probable cause or reasonable suspicion where three detectives testified that defendant was cooperating with the investigation and that he consented to give up his shoes and the issue of consent turned on the credibility of those testifying and the weight of the evidence. State v. Pickett, 878 So. 2d 722, 2004 La. App. LEXIS 1361 (May 26, 2004), writ denied by La. 2004-1632, 887 So. 2d 477, 2004 La. LEXIS 3550 (La. Nov. 15, 2004).

• Double Jeopardy

•• General Overview. — Because the elements of felony murder under La. Rev. Stat. Ann. § 14:30.1 were the commission or attempted commission of an enumerated felony and a resulting death, defendants’ convictions for felony murder and attempted armed robbery arising out of the same incident placed them in double jeopardy in violation of U.S. Const. amend. V, La. Const. 1921, art. I, § 9 (now La. Const. art. I, § 15), and La. Code Crim. Proc. Ann. art. 591. State ex rel. Wikberg v. Henderson, 292 So. 2d 505, 1974 La. LEXIS 3458 (Mar. 25, 1974).

•• Attachment Jeopardy. — Defendant’s conviction for both feticide and murder violated the same-evidence test, and double jeopardy attached to the feticide conviction; the evidence needed to support the murder conviction was the same as for the feticide conviction. State v. Powell, 671 So. 2d 493, 1995 La. App. LEXIS 2743 (Oct. 6, 1995), writ of certiorari denied by La. 95-2710, 667 So. 2d 529, 1996 La. LEXIS 438 (La. Feb. 9, 1996).

• Guilty Pleas

•• Voluntariness. — Defendant’s testimony at his Boykin hearing, to the effect that he did not intend to kill the victim and that he acted in self-defense, was sufficient to put the trial court on notice that there was an insufficient factual basis for defendant’s plea of guilty of attempted second degree murder; remand was required for further proceedings and an additional Boykin hearing to determine whether the plea was supported by a significant factual basis and was free and voluntary. State v. Linear, 600 So. 2d 113, 1992 La. App. LEXIS 1391 (May 13, 1992).

• Counsel

•• Effective Assistance

••• Trials. — In second degree murder trial, defendant did not receive ineffective assistance of counsel when counsel allowed the jury to hear of defendant’s Oklahoma manslaughter conviction, causing him prejudice, because defendant may not have been entirely forthcoming with his record, and because the defendant chose to testify, he could be impeached regarding any prior convictions; the testimony was limited to only his admitting to a prior conviction and there was no indication that the admission of the prior conviction years earlier had any bearing on the jury’s decision in light of the overwhelming evidence against him. State v. Morehead, 870 So. 2d 428, 2004 La. App. LEXIS 760 (Apr. 2, 2004), writ denied by La. 2004-1283, 883 So. 2d 1043, 2004 La. LEXIS 3127 (La. Oct. 15, 2004), writ denied by La. 2006-0079, 937 So. 2d 374, 2006 La. LEXIS 2587 (La. Sept. 22, 2006).

In second degree murder trial, defendant did not receive ineffective assistance of counsel in the manner in which the objection to jurisdiction was raised, where the trial court found the state had clearly established that the murder had occurred in the Parish in which defendant was tried, and the record clearly indicated that the late filing of the motion may well have been part of a trial strategy by filing the motion just before trial, then agreeing to have the matter decided only after jeopardy had attached, so as to forbid a possible retrial, should the motion have been successful. State v. Morehead, 870 So. 2d 428, 2004 La. App. LEXIS 760 (Apr. 2, 2004), writ denied by La. 2004-1283, 883 So. 2d 1043, 2004 La. LEXIS 3127 (La. Oct. 15, 2004), writ denied by La. 2006-0079, 937 So. 2d 374, 2006 La. LEXIS 2587 (La. Sept. 22, 2006).

In second degree murder trial, defendant did not receive ineffective assistance of counsel when counsel allowed the jury to hear of defendant’s Oklahoma manslaughter conviction causing him prejudice, because the state asked the testifying defendant about prior convictions only to impeach his testimony pursuant to La. Code Evid. Ann. art. 609.1; the state only asked the defendant if he had a prior conviction, he admitted that he did, and the state did not ask any questions about the facts of that crime; there was no evidence in the record that the state asked the question about a prior conviction to show motive, intent, knowledge, identity, absence of mistake or accident. State v. Morehead, 870 So. 2d 428, 2004 La. App. LEXIS 760 (Apr. 2, 2004), writ denied by La. 2004-1283, 883 So. 2d 1043, 2004 La. LEXIS 3127 (La. Oct. 15, 2004), writ denied by La. 2006-0079, 937 So. 2d 374, 2006 La. LEXIS 2587 (La. Sept. 22, 2006).

Defendant was not prejudiced by his trial counsel’s failure to object to an erroneous jury instruction that improperly included “intent to inflict great bodily harm” as an element of attempted second degree murder; the State argued and presented sufficient evidence to show that defendant had the intent to kill the victim but failed to complete his plan; the State failed to present evidence to the jury that would have supported a finding that defendant had the intent to only inflict great bodily harm. State v. Hongo, 706 So. 2d 419, 1997 La. LEXIS 3345 (Dec. 2, 1997), writ denied by La. 99-1308, 749 So. 2d 628, 1999 La. LEXIS 2881 (La. Sept. 24, 1999), writ denied by La. 2001-0142, 797 So. 2d 70, 2001 La. LEXIS 2646 (La. Sept. 21, 2001).

Defendant’s counsel was not ineffective for failing to determine whether the state was prosecuting an attempted second degree murder charge as an attempted specific intent murder or felony murder where the record amply supported a conviction for attempted second degree murder as a specific intent crime under La. Rev. Stat. Ann. § 14:30.1(A)(1) and thus defendant could stand convicted of both second degree murder and the enumerated felony of armed robbery without being placed in double jeopardy. State v. Pollard, 585 So. 2d 634, 1991 La. App. LEXIS 2317 (Aug. 29, 1991), writ of certiorari denied by 588 So. 2d 1122, 1991 La. LEXIS 3059 (La. 1991).

• Juries & Jurors

•• Peremptory Challenges

••• General Overview. — Defendant was not entitled to a reversal of his conviction for second degree murder in violation of La. Rev. Stat. Ann. § 14:30.1 on the ground that he was forced to use five peremptory challenges when his challenges for cause were denied because there was no showing that prejudice resulted, a required showing under La. Code Crim. Proc. Ann. art. 921. State v. Richardson, 729 So. 2d 114, 1999 La. App. LEXIS 499 (Mar. 3, 1999), writ denied by La. 99-1087, 747 So. 2d 1119, 1999 La. LEXIS 2900 (La. Sept. 24, 1999).

•• Waiver of Jury Trial

••• General Overview. — Defendant’s second-degree murder conviction, pursuant to La. Rev. Stat. Ann. § 14:30.1, was affirmed where defendant knowingly and intelligently waived the right to a jury trial; evidence was sufficient to support conviction and defendant’s motion for a new trial was properly denied. State v. Wolfe, 738 So. 2d 1093, 1999 La. App. LEXIS 1526 (Apr. 21, 1999), writ denied by La. 99-1460, 756 So. 2d 281, 1999 La. LEXIS 3428 (La. Dec. 10, 1999), writ of certiorari denied by 529 U.S. 1115, 120 S. Ct. 1976, 146 L. Ed. 2d 805, 2000 U.S. LEXIS 3288, 68 U.S.L.W. 3711 (2000).

• Jurisdiction & Venue

•• Jurisdiction. — In second degree murder trial, defendant did not receive ineffective assistance of counsel in the manner in which the objection to jurisdiction was raised, where the trial court found the state had clearly established that the murder had occurred in the Parish in which defendant was tried, and the record clearly indicated that the late filing of the motion may well have been part of a trial strategy by filing the motion just before trial, then agreeing to have the matter decided only after jeopardy had attached, so as to forbid a possible retrial, should the motion have been successful. State v. Morehead, 870 So. 2d 428, 2004 La. App. LEXIS 760 (Apr. 2, 2004), writ denied by La. 2004-1283, 883 So. 2d 1043, 2004 La. LEXIS 3127 (La. Oct. 15, 2004), writ denied by La. 2006-0079, 937 So. 2d 374, 2006 La. LEXIS 2587 (La. Sept. 22, 2006).

• Trials

•• General Overview. — The elements which must be proven to convict a defendant of second degree murder beyond a reasonable doubt are the killing of a human being and the specific intent to kill or inflict great bodily harm. State v. Brewington, 605 So. 2d 4, 1992 La. App. LEXIS 2326 (July 10, 1992).

•• Burdens of Proof

••• Prosecution. — Defendant’s conviction for second-degree murder was proper where a rational trier of fact, viewing all of the evidence as favorable to the prosecution, could have concluded that the State proved beyond a reasonable doubt that defendant had the specific intent to commit second-degree murder and that defendant aided a co-defendant in achieving such end. State v. Mathews, 809 So. 2d 1002, 2001 La. App. LEXIS 2059 (Sept. 28, 2001), writ denied by La. 2001-2873, 824 So. 2d 1191, 2002 La. LEXIS 2619 (La. Sept. 13, 2002).

Where evidence of the circumstances of a shooting was conflicting, but where the only witness’s testimony indicated that the shooting was not done in self-defense and the jury believed the witness’s testimony, a rational trier of fact could have found beyond a reasonable doubt that the homicide was not committed in self-defense; thus the State met the burden of proving that the defendant was guilty of second degree murder beyond a reasonable doubt. State v. Barnes, 729 So. 2d 44, 1999 La. App. LEXIS 307 (Feb. 10, 1999), writ denied by La. 99-1018, 747 So. 2d 1099, 1999 La. LEXIS 2768 (La. Sept. 17, 1999).

To convict on the charge of second degree murder the State must prove a causal link between a defendant’s criminal conduct and the criminal consequence, but the statute does not appear to require a connection between the subject (victim) of defendant’s intent and the criminal consequence; the additional element of proving that a defendant intended the death of the person who actually died would be a strained and unjustified interpretation. State v. Johnson, 698 So. 2d 1051, 1997 La. App. LEXIS 2072 (Aug. 20, 1997).

Defendant’s conviction on multiple counts of attempted second-degree murder that related to the armed robbery of a store was not supported by the evidence because the State did not meet its burden of proof of a specific intent to kill, an element of the crime required by La. Rev. Stat. Ann. §§ 14:30.1 and 14:27; although, defendant committed the robbery with a gun, he did not shoot or attempt to shoot any of the victims, one of whom was his close relative. State v. Franklin, 686 So. 2d 38, 1997 La. LEXIS 5 (Jan. 14, 1997).

In the prosecution of defendant for second degree murder in violation of La. Rev. Stat. Ann. § 14:30.1, the evidence did not support a finding beyond a reasonable doubt that defendant had possession of the weapon at the time of the homicide, that defendant was present at the time of the slaying, or that he participated in the crime as an absent co-principal. State v. Smith, 491 So. 2d 641, 1986 La. LEXIS 6772 (July 1, 1986).

Although defendant argued that the evidence presented against him was just as probative of another’s guilt as it was of his, the direct evidence, when considered in conjunction with the circumstantial evidence, was sufficient to convince a rational trier of facts, viewing the evidence in the light most favorable to the prosecution, that the essential elements of the crime of second degree murder were proved beyond a reasonable doubt. State v. Grabert, 467 So. 2d 1327, 1985 La. App. LEXIS 9135 (Apr. 15, 1985), writ of certiorari denied by 470 So. 2d 125, 1985 La. LEXIS 8934 (La. 1985).

Although evidence did not support defendant’s claim that defendant struggled with the victim before defendant shot the victim in self-defense, it did not preclude self-defense, and defendant’s conviction was reversed because state failed to prove lack of self-defense beyond a reasonable doubt. State v. Savoy, 418 So. 2d 547, 1982 La. LEXIS 11412 (June 21, 1982).

•• Closing Arguments

••• Defendant’s Failure to Testify. — Jury heard the victim’s unequivocal testimony describing defendant as the assailant who took his car keys at gunpoint, shot him two times at close range, and then drove away in the victim’s vehicle, and the jury also heard defendant’s recorded statement to police admitting approaching the victim while armed with a handgun, taking the keys by force, and firing the gun accidentally; in light of the compelling evidence of guilt, it was harmless error for the prosecutor to comment on defendant’s failure to take the stand, albeit grounds for a mistrial. State v. Small, 850 So. 2d 1019, 2003 La. App. LEXIS 1897 (June 27, 2003), writ denied by La. 2003-2202, 865 So. 2d 75, 2004 La. LEXIS 305 (La. Jan. 30, 2004).

••• Inflammatory Statements. — Although the prosecutor’s remarks constituted an improper resort to personal experience, those remarks did not deny defendant a fair trial before an impartial jury as the trial court twice informed the jury that the statements and arguments made by the attorneys were not to be considered as evidence; thus, reversal of defendant’s second degree murder conviction was not required. State v. Amin, 839 So. 2d 262, 2003 La. App. LEXIS 82 (Jan. 28, 2003).

•• Defendant’s Rights

••• Right to Due Process. — Statutory scheme defining second degree murder under La. Rev. Stat. Ann. § 14:30.1 and manslaughter under La. Rev. Stat. Ann. § 14:31 did not violate the Due Process Clause because the “sudden passion” and “heat of blood” provisions of the manslaughter statute were affirmative defenses to the charge of murder, and the murder statute did not place any burden on a defendant to disprove an essential element of the crime charged. State v. Chelette, 453 So. 2d 1282, 1984 La. App. LEXIS 9373 (Aug. 10, 1984), review denied by 458 So. 2d 127, 1984 La. LEXIS 9899 (La. 1984).

••• Right to Jury Trial

•••• Felonies. — Defendant knowingly and intelligently waived his right to a jury trial where contemporaneous evidence, the minute entry, showed that the trial court informed him of his rights and that he waived his right to a jury trial after consulting with his attorney and in a subsequent motion for a new trial. State v. Jones, 846 So. 2d 908, 2003 La. App. LEXIS 1250 (Apr. 23, 2003).

••• Right to Speedy Trial. — Because a defendant indicted for second degree murder was tried within 2 years from the date the prosecution was instituted, as defined by La. Code Crim. Proc. Ann. art. 934(7), and there was just cause for delay after he filed his first motion for speedy trial, and he was tried within 180 days of his second motion for speedy trial, he was not denied a speedy trial. State v. Heath, 447 So. 2d 570, 1984 La. App. LEXIS 8318 (Feb. 28, 1984), writ of certiorari denied by 448 So. 2d 1302, 1984 La. LEXIS 8734 (La. 1984).

•• Examination of Witnesses

••• Admission of Codefendant Statements. — Where defendant complained that the trial court deprived him of his Sixth Amendment right of confrontation by allowing the admission of inculpatory statements made by his co-defendant, and defendant did not have the opportunity to cross-examine co-defendant, appellate court found that co-defendant’s statements were not necessary to the state’s case and, in light of the overwhelming evidence submitted by the state, including defendant’s own confession, the court found that the guilty verdict was surely unattributable to any possible error. State v. Jackson, 880 So. 2d 841, 2004 La. App. LEXIS 1071 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1399, 885 So. 2d 1118, 2004 La. LEXIS 3337 (La. Nov. 8, 2004).

•• Judicial Discretion. — In a second degree murder trial, the trial court did not abuse its discretion in refusing to allow a proposed defense witness to provide expert testimony concerning the authorship of a suicide note that defendant alleged was authored by the victim but the prosecution argued was authored by defendant; the witness had no expert qualifications and no personal knowledge of defendant’s writing patterns. State v. Hilburn, 625 So. 2d 235, 1993 La. App. LEXIS 2852 (Sept. 22, 1993), writ of certiorari denied by La. 93-2608, 631 So. 2d 1161, 1994 La. LEXIS 109 (La. Jan. 13, 1994).

•• Motions for Acquittal. — In a conviction for second degree murder, the trial court did not err in its denial of defendant’s motions for a new trial and for a post-verdict judgment of acquittal under La. Code Crim. Proc. Ann. arts. 652, 821, 851(1), (2), (5), 858, and La. Rev. Stat. Ann. §§ 14:30.1(A)(1), 15:432, where the trial court did not abuse its discretion in refusing to charge the jury finding that the evidence did not preponderate in favor of the insanity defense and where a rational trier of fact could have found that defendant failed to prove by a preponderance of the evidence that he was legally insane at the time of the offense. State v. Campbell, 673 So. 2d 1061, 1996 La. App. LEXIS 530 (Mar. 13, 1996), writ of certiorari denied by La. 96-1785, 685 So. 2d 140, 1997 La. LEXIS 135 (La. Jan. 10, 1997), reversed by, remanded by 523 U.S. 392, 118 S. Ct. 1419, 140 L. Ed. 2d 551, 1998 U.S. LEXIS 2787, 66 U.S.L.W. 4258, 11 Fla. L. Weekly Fed. S 466, 98 Cal. Daily Op. Service 2945, 1998 Colo. J. C.A.R. 1950, 98 D.A.R. 4026, 172 A.L.R. Fed. 597 (1998).

It was error to grant defendant’s motion for a post verdict judgment of acquittal as to the second-degree murder charge because defendant voluntarily admitted to knowing that his cousin intended to rob the victim as early as two days before the commission of the crime, therefore, where defendant agreed to drive his cousin to the scene of the crime and wait for him, he acted as a principal to the crime of simple robbery, one of the underlying offenses to second-degree murder under La. Rev. Stat. Ann. § 14:30.1. State v. Doyle, 525 So. 2d 1090, 1988 La. App. LEXIS 469 (Apr. 6, 1988), writ of certiorari denied by 540 So. 2d 326, 1989 La. LEXIS 740 (La. 1989).

Defendant’s motion for a post-verdict judgment of acquittal in his trial for second-degree murder was properly denied; the guilty verdict was supported by eyewitness testimony that placed him at the murder scene and by evidence that he fled the scene in a car resembling his mother’s, confessed shooting his wife to his mother, and could not explain how his wife was shot in the face at close range. State v. Harrison, 451 So. 2d 69, 1984 La. App. LEXIS 8775 (May 10, 1984), writ of certiorari denied by 477 So. 2d 1122, 1985 La. LEXIS 9975 (La. 1985).

•• Motions for Severance. — Where any error in the admission of co-defendant’s statement was harmless, a severance was not required, and there was thus no basis for a mistrial; the defenses were not mutually antagonistic, where defendant’s culpability in the armed robbery was supported by his own statements, and the jury could have reasonably concluded that defendant had the requisite intent. State v. Wiley, 880 So. 2d 854, 2004 La. App. LEXIS 1072 (Apr. 27, 2004), writ denied by La. 2004-1298, 885 So. 2d 585, 2004 La. LEXIS 3215 (La. Oct. 29, 2004).

• Witnesses

•• Credibility. — Trial court did not err in denying defendant’s motion to suppress evidence of his shoes that he claimed were unconstitutionally seized without probable cause or reasonable suspicion where three detectives testified that defendant was cooperating with the investigation and that he consented to give up his shoes and the issue of consent turned on the credibility of those testifying and the weight of the evidence. State v. Pickett, 878 So. 2d 722, 2004 La. App. LEXIS 1361 (May 26, 2004), writ denied by La. 2004-1632, 887 So. 2d 477, 2004 La. LEXIS 3550 (La. Nov. 15, 2004).

Trial court had not erred when it believed testimony of eyewitness who had overdosed on PCP where an expert testified that the eye witness’ medical records had not indicated he was suffering from rapid eye movement, indicative of drug use and the witness had identified defendant by photo and in court; defendant’s witness was his girlfriend, he was the father of her two children, and she claimed defendant was at home with her on the night of the shootings. State v. Williams, 833 So. 2d 497, 2002 La. App. LEXIS 4264 (Nov. 26, 2002), writ denied by La. 2002-3182, 842 So. 2d 398, 2003 La. LEXIS 1286 (La. Apr. 25, 2003).

Evidence presented at defendant’s trial was sufficient to support defendant’s conviction for second degree murder, a violation of La. Rev. Stat. Ann. § 14:30.1, and precluded defendant’s theory of self-defense beyond a reasonable doubt; the State contended that defendant had the specific intent to kill the victim when defendant shot the victim three times with an automatic weapon, and defendant claimed that he did so only in self defense, so the jury made a proper credibility determination and believed certain eye-witness testimony, which was sufficient to establish, beyond a reasonable doubt, that the homicide was not committed in self-defense. State v. Batiste, 708 So. 2d 764, 1998 La. App. LEXIS 99 (Jan. 27, 1998), writ denied by La. 98-0913, 723 So. 2d 954, 1998 La. LEXIS 2565 (La. Sept. 4, 1998).

• Defenses

•• Diminished Capacity. — Defense of diminished capacity was not recognized and a mental defect or disorder short of insanity could not negate the specific intent element of second-degree murder pursuant to La. Rev. Stat. Ann. § 14:30.1. State v. Thompson, 665 So. 2d 643, 1995 La. App. LEXIS 3235 (Dec. 6, 1995), writ of certiorari denied by La. 96-0232, 672 So. 2d 679, 1996 La. LEXIS 1237 (La. Apr. 26, 1996).

•• Intoxication. — Evidence that defendant and the victim had an argument early morning on the day of the murder, that defendant stopped and talked to her on the street that afternoon, that defendant then followed her inside a house where he shot her three times, including once in the back of the head at close range, was sufficient to establish the specific criminal intent required by the second degree murder statute, La. Rev. Stat. Ann. § 14:30.1(A)(1); considering the facts of the shooting, and the fact that defendant left the scene and drove to a friend’s house after the killing, a rational trier of fact could have reasonably rejected defendant’s testimony and his defense of intoxication. State v. Edwards, 790 So. 2d 109, 2001 La. App. LEXIS 1706 (June 27, 2001), writ denied by La. 2001-2235, 823 So. 2d 935, 2002 La. LEXIS 2491 (La. Aug. 30, 2002), writ denied by La. 2003-0901, 869 So. 2d 870, 2004 La. LEXIS 1143 (La. Apr. 2, 2004), writ denied by 994 So. 2d 4, 2008 La. LEXIS 2269 (La. 2008).

Given the definitions of intoxication in La. Rev. Stat. Ann. § 14:15(2), specific intent in La. Rev. Stat. Ann. § 14:10(1), and that under La. Rev. Stat. Ann. § 14:30.1, an element of second degree murder was the specific intent to kill or inflict great bodily harm, the evidence supported the conclusion that a defendant had a specific intent to kill his victim, despite his use of anabolic steroids. State v. Knowles, 598 So. 2d 430, 1992 La. App. LEXIS 992 (Apr. 8, 1992).

Although the testimony indicated that a second degree murder defendant had been drinking for a long period of time; where there was no testimony as to the exact amount of beer he had consumed and evidence that defendant had nothing to drink for at least three and one-half hours prior to a fatal shooting and had eaten a large breakfast during this period, there was insufficient evidence that intoxication negated the specific intent required for a second degree murder conviction. State v. Massey, 436 So. 2d 522, 1983 La. LEXIS 11188 (June 27, 1983).

•• Justification. — Evidence was sufficient to convict defendant of second degree murder in violation of La. Rev. Stat. Ann. § 14:30.1(A)(1); the homicide was not justifiable under La. Rev. Stat. Ann. § 14:20(4) because there was no evidence that the victim was attempting to force his way into defendant’s home. State v. Wallace, 612 So. 2d 183, 1992 La. App. LEXIS 4213 (Dec. 23, 1992), writ of certiorari denied by 614 So. 2d 1253, 1993 La. LEXIS 1226 (La. 1993).

•• Self-Defense. — Defendant’s convictions for manslaughter in violation of La. Rev. Stat. Ann. § 14:31 and attempted second-degree murder in violation of La. Rev. Stat. Ann. §§ 14:27 and 14:30.1 were proper where the State met its burden of proving that defendant did not act in self-defense as to either of the two victims. Defendant’s attack on the first victim was brutal and when one knife broke, defendant retrieved a second and continued to stab the victim; further, the second victim testified that he did not have any weapon at the time of the stabbing and that he did nothing to provoke defendant. State v. Hebert, 877 So. 2d 1115, 2004 La. App. LEXIS 1663 (June 29, 2004), writ denied by La. 2004-2674, 894 So. 2d 1132, 2005 La. LEXIS 531 (La. Feb. 25, 2005).

Defendant’s claim that a killing was in self-defense was not supported by the record where a witness, the university administrator, testified that after the fight between defendant and some other young men, defendant did not run as the others did but went to his car and got a gun, the witness then heard a shot, and then saw defendant walk back past him, get in his car and leave the scene; the witness recalled that defendant appeared very calm both before and after the shooting. State v. Spivey, 874 So. 2d 352, 2004 La. App. LEXIS 1179 (May 12, 2004).

In a second degree murder case, the testimony and physical evidence were sufficient for a rational jury to find that defendant had the specific intent to kill or inflict great bodily harm when he fired his weapon at the victim’s head and did not act in self-defense, and defendant failed to explain why it was necessary to deliver a fatal gunshot to the head to protect himself. State v. Fielding, 862 So. 2d 420, 2003 La. App. LEXIS 3353 (Dec. 10, 2003), writ denied by La. 2004-0249, 889 So. 2d 256, 2005 La. LEXIS 195 (La. Jan. 14, 2005).

Physical evidence did not support a defendant’s claim that a shooting was in self-defense where he shot the victim in the chest twice at close range and his description of the victim’s demeanor on the day of the shooting was contrary to the testimony of witnesses regarding the victim’s personality and his behavior around guns. State v. Murray, 827 So. 2d 488, 2002 La. App. LEXIS 2672 (Aug. 29, 2002), writ of certiorari denied by La. 2002-2634, 852 So. 2d 1020, 2003 La. LEXIS 2373 (La. Sept. 5, 2003).

Evidence was sufficient to overcome defendant’s claim of self-defense and to convict him of second-degree murder where the State’s expert testified that the victim had defensive wounds, and that five to six blows were delivered, each so forceful that it would have rendered the victim incapable of acting aggressively. State v. Sprinkle, 801 So. 2d 1131, 2001 La. App. LEXIS 2200 (Oct. 17, 2001), writ of certiorari denied by La. 2001-3062, 827 So. 2d 1174, 2002 La. LEXIS 3084 (La. Oct. 25, 2002), writ of certiorari denied by 537 U.S. 1235, 123 S. Ct. 1358, 155 L. Ed. 2d 200, 2003 U.S. LEXIS 1796, 71 U.S.L.W. 3566 (2003).

Based on the testimony of several witnesses and the fact that the murder victim was shot in the buttock, the evidence was sufficient to convict defendant of second degree murder and reject defendant’s claim of self-defense. State v. Cazenave, 772 So. 2d 854, 2000 La. App. LEXIS 2693 (Oct. 31, 2000), writ denied by La. 2000-3297, 799 So. 2d 1151, 2001 La. LEXIS 3926 (La. Oct. 26, 2001), writ denied by La. 2002-2713, 855 So. 2d 339, 2003 La. LEXIS 2894 (La. Oct. 10, 2003).

Trial evidence was sufficient to sustain defendant’s conviction of second degree murder in violation of La. Rev. Stat. Ann. § 14:30.1(A)(1) because the State presented sufficient evidence that the murder was not justifiable homicide, pursuant to La. Rev. Stat. Ann. § 14:20(1), because defendant did not act in self-defense, and defendant did not establish by a preponderance of the evidence that he killed his victim in sudden passion or heat of blood as required by the manslaughter statute, La. Rev. Stat. Ann. § 14:31(A)(1). State v. Byes, 735 So. 2d 758, 1999 La. App. LEXIS 1491 (Apr. 21, 1999), writ denied by La. 99-1559, 751 So. 2d 231, 1999 La. LEXIS 3118 (La. Nov. 5, 1999).

Where evidence of the circumstances of a shooting was conflicting, but where the only witness’s testimony indicated that the shooting was not done in self-defense and the jury believed the witness’s testimony, a rational trier of fact could have found beyond a reasonable doubt that the homicide was not committed in self-defense; thus the State met the burden of proving that the defendant was guilty of second degree murder beyond a reasonable doubt. State v. Barnes, 729 So. 2d 44, 1999 La. App. LEXIS 307 (Feb. 10, 1999), writ denied by La. 99-1018, 747 So. 2d 1099, 1999 La. LEXIS 2768 (La. Sept. 17, 1999).

In a trial for second degree murder, the record was devoid of evidence to support defendant’s assertion of self-defense or accidental shooting and replete with evidence that this was an act that defendant had been considering for some period of time. State v. Starr, 685 So. 2d 424, 1996 La. App. LEXIS 2990 (Dec. 11, 1996), writ denied by La. 99-0833, 747 So. 2d 1094, 1999 La. LEXIS 2778 (La. Sept. 17, 1999).

Where defendant alleged that he was wrongly convicted of second degree murder because the state failed to show that he was not acting in self defense, the state proved beyond a reasonable doubt that defendant did not act in self defense. State v. Pierre, 653 So. 2d 798, 1995 La. App. LEXIS 828 (Apr. 5, 1995), writ denied by La. 96-0020, 692 So. 2d 442, 1997 La. LEXIS 1122 (La. Apr. 18, 1997).

Evidence was sufficient to sustain a conviction for second degree murder, even though the victim had initially chased the defendant with a butcher’s knife, because the victim threw the knife down before fighting the defendant, the defendant was much larger than the victim, and the defendant continued to beat the victim after the victim had been rendered totally defenseless and apparently unconscious. State v. Pittman, 636 So. 2d 299, 1994 La. App. LEXIS 902 (Apr. 8, 1994).

Defendant was properly convicted of second-degree murder under La. Rev. Stat. Ann. § 14:30.1 and not manslaughter under La. Rev. Stat. Ann. § 14:31 where the evidence revealed that defendant was the aggressor throughout the conflict with the victim. State v. Tucker, 595 So. 2d 1183, 1992 La. App. LEXIS 563 (Feb. 25, 1992).

Defendant was properly convicted of second-degree murder under La. Rev. Stat. Ann. § 14:30.1 because she was not entitled to raise the issue of self-defense where the evidence revealed that defendant was the aggressor throughout the conflict with the victim. State v. Tucker, 595 So. 2d 1183, 1992 La. App. LEXIS 563 (Feb. 25, 1992).

Defendant’s conviction of second-degree murder under La. Rev. Stat. Ann. § 14:30.1 was proper despite his assertion that he was merely protecting himself from being raped by his homosexual victim; defendant’s admitted homosexuality, the nature of the victim’s multiple injuries, and the fact that the victim was unarmed were inconsistent with the assertion of self-defense justified under § 14:20. State v. Waxler, 569 So. 2d 29, 1990 La. App. LEXIS 2231 (Oct. 11, 1990).

Where defendant’s testimony that he shot the victim, who was striking defendant repeatedly as he lay on the ground, was inconsistent with the presence of shell casings on the victim’s porch and the testimony of the victim’s wife that the victim was shot as he walked toward defendant with a stick, the killing was not in self-defense under La. Rev. Stat. Ann. § 14:21; defendant was the aggressor and convicted of second-degree murder under La. Rev. Stat. Ann. § 14:30.1. State v. Vallier, 527 So. 2d 1168, 1988 La. App. LEXIS 1469 (June 22, 1988).

Where a rational trier could infer that defendant police officer had believed he was being shot at by the motorcyclists he was pursing, and where the issue who whether defendant reasonalty believed he was in imminent danger of losing his life or receiving great bodily harm, the appellate court granted defendant a new trial. State v. Rosiere, 488 So. 2d 965, 1986 La. LEXIS 6445 (May 20, 1986).

After eliminating trial court’s findings that were contrary to the medical testimony, the circumstantial evidence failed to exclude defendant’s reasonable hypothesis of self-defense in accordance with La. Rev. Stat. Ann. § 15:438, and his conviction for second degree murder in violation of La. Rev. Stat. Ann. § 14:30.1 was reversed. State v. Garcia, 470 So. 2d 145, 1985 La. App. LEXIS 8786 (Apr. 15, 1985), reversed by 483 So. 2d 953, 1986 La. LEXIS 5707 (La. 1986).

Evidence was sufficient to convict defendant of second degree murder and to show that defendant did not act in self-defense, where defendant had a fight with the victim at a bar, where the victim and defendant went to their cars after the fight, where defendant got out of his car and went to the victim’s car where the victim was seated behind the wheel, and where defendant shot the victim in the back. State v. Lamb, 458 So. 2d 996, 1984 La. App. LEXIS 9827 (Nov. 7, 1984).

Even assuming a victim pulled a knife, defendant could have defended himself by less drastic measures; the repeated stabbing of an extremely intoxicated victim in the back was not necessary to save defendant from any perceived danger. State v. Bell, 442 So. 2d 715, 1983 La. App. LEXIS 9662 (Nov. 22, 1983), writ of certiorari denied by 444 So. 2d 1244, 1984 La. LEXIS 8314 (La. 1984).

Evidence that defendant initiated an armed confrontation with his victim although he knew her reputation for violence and she had told him to stay away from her, as well as physical evidence that she was moving away from him when he shot her, was sufficient to allow a jury to conclude beyond a reasonable doubt that he did not shoot her in self-defense and to convict him of second-degree murder. State v. Sylvester, 438 So. 2d 1277, 1983 La. App. LEXIS 9308 (Oct. 12, 1983), writ of certiorari denied by 444 So. 2d 606, 1984 La. LEXIS 7934 (La. 1984).

In a second degree murder trial, where defendant shot a victim three times and continued firing even after the victim sought cover under a car, the evidence was sufficient to support the jury’s finding that defendant had the specific intent to kill and that he did not act in self-defense. State v. Brockington, 437 So. 2d 994, 1983 La. App. LEXIS 9161 (Sept. 19, 1983).

Despite a defendant’s argument that evidence of a similar offense he committed was improperly admitted to prove his intent to commit the charged crime of second degree murder, the trial judge properly invoked an exception to the general rule of the inadmissibility of such evidence and allowed its introduction to negate self-defense and lack of intent. State v. Monroe, 364 So. 2d 570, 1978 La. LEXIS 5424 (Nov. 13, 1978).

• Scienter

•• Specific Intent. — Where the evidence showed that defendant failed to get medical help for a victim after a shooting, placed the body in a trunk of a car, discarded bloodstained clothing, buried the victim in a remote area, fled the state, and told several different accounts of what happened, there was sufficient evidence to support a conviction for second degree murder; moreover, the State was not required to prove specific intent since it could have been inferred from the circumstances. State v. James, 873 So. 2d 858, 2004 La. App. LEXIS 1160 (May 12, 2004).

Evidence was sufficient to have supported a conviction for specific intent murder, where, although defendant had mental health problems, nothing led defendant’s expert to believe defendant was in a drug-induced stupor when he made statements to police and she did not feel that defendant was incapable of understanding the difference between right and wrong. State v. Jackson, 880 So. 2d 841, 2004 La. App. LEXIS 1071 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1399, 885 So. 2d 1118, 2004 La. LEXIS 3337 (La. Nov. 8, 2004).

Evidence was sufficient to have supported a conviction for specific intent murder, where defendant stated co-defendant enlisted him to kill the assault victim in exchange for a share of that victim’s cocaine, and by his own account, defendant went to the apartments with the intention of carrying out that act; he admitted to police that he fired 10 shots at the murder victim despite the fact that that victim was running away from him. State v. Jackson, 880 So. 2d 841, 2004 La. App. LEXIS 1071 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1399, 885 So. 2d 1118, 2004 La. LEXIS 3337 (La. Nov. 8, 2004).

Where the evidence showed that defendant stabbed an estranged spouse 12 times in an office, and three of the wounds were fatal, the evidence showed that defendant had the specific intent to commit second degree murder. State v. Lemons, 870 So. 2d 503, 2004 La. App. LEXIS 826 (Apr. 7, 2004), writ denied by La. 2004-1288, 885 So. 2d 584, 2004 La. LEXIS 3210 (La. Oct. 29, 2004).

In a criminal prosecution for second degree murder, defendant was properly convicted upon evidence that he stabbed and cut the victim 50 times; based on the circumstantial evidence, the jury could conclude that defendant had the requisite specific intent to kill or to inflict great bodily harm. State v. Sales, 867 So. 2d 849, 2004 La. App. LEXIS 403 (Mar. 3, 2004), writ denied by La. 2004-1305, 899 So. 2d 569, 2005 La. LEXIS 1288 (La. Apr. 22, 2005).

Evidence was sufficient to convict defendant as a principal of second degree murder where (1) defendant was not surprised by the shooting and did not say anything after the shooting, and thus, defendant failed to show that the state did not sufficiently prove the element of intent required for a second degree murder conviction; (2) he did nothing to try and stop the shooting; (3) he accompanied the shooter and another person to a remote area where the car was set on fire with the victim, who was still alive, inside it; and (4) the marijuana taken from the victim was divided between the three people. State v. Cooper, 862 So. 2d 512, 2003 La. App. LEXIS 3569 (Dec. 23, 2003), writ denied by La. 2004-0236, 876 So. 2d 74, 2004 La. LEXIS 1900 (La. June 4, 2004).

As to specific intent, defendant’s intent to kill or inflict great bodily harm could be inferred from defendant’s actions which included defendant’s admission that defendant repeatedly kicked the victim until she was unconscious, and the evidence clearly was sufficient to support the verdict of second-degree murder. State v. Finch, 853 So. 2d 680, 2003 La. App. LEXIS 2201 (July 23, 2003), writ of certiorari denied by La. 2003-2379, 865 So. 2d 738, 2004 La. LEXIS 411 (La. Feb. 6, 2004).

Where defendant was charged with attempted second-degree murder, the court did not err by allowing evidence of defendant’s prior bad acts against the victim; one of the statements constituted a threat, both statements were probative of defendant’s intent, the statements negated defendant’s allegations of self-defense, and the probative value outweighed the prejudicial effect. State v. Farhood, 844 So. 2d 217, 2003 La. App. LEXIS 711 (Mar. 25, 2003).

Evidence, that defendant and his companion brutally beat and cut the victim, left him in the bushes, and in an attempt to prevent him from receiving medical treatment, actively discouraged passersby from discovering his presence, was sufficient to allow a properly instructed jury to infer that defendant had a specific intent to kill by reason of a specific intent to inflict great bodily harm, and thus, the court of appeals erred in reversing defendant’s conviction for attempted second degree murder. State v. Bishop, 835 So. 2d 434, 2003 La. LEXIS 6 (Jan. 14, 2003).

Evidence supported defendant’s conviction for second degree murder, since a specific intent to kill or inflict great bodily harm could reasonably be inferred from the fact that defendant repeatedly hit the victim in the head with a hammer, and the killing occurred during an armed robbery of the victim. State v. Patorno, 822 So. 2d 141, 2002 La. App. LEXIS 2089 (June 21, 2002).

Second degree murder with specific intent to kill or do great bodily harm rather than manslaughter due to panic by defendant was shown where he shot three victims in another’s apartment about 11 times each from inside and outside of the apartment, pausing to reload, after he had entered apartment window with 25-shot firearm and himself been shot in the arm. State v. Robinson, 820 So. 2d 571, 2002 La. App. LEXIS 1512 (Apr. 17, 2002), writ denied by La. 2002-1640, 845 So. 2d 1068, 2003 La. LEXIS 1743 (La. May 30, 2003).

Defendant’s act of pointing a gun at the victim’s head while firing it was evidence from which a reasonable person could have concluded that defendant had a specific intent to kill the victim under La. Rev. Stat. Ann. § 14:10(1); therefore, sufficient evidence existed to convict defendant of second degree murder under La. Rev. Stat. Ann. § 14:30.1. State v. Wisely, 780 So. 2d 1230, 2001 La. App. LEXIS 333 (Feb. 28, 2001).

Evidence supported a finding that defendant had specific intent to kill or inflict great bodily harm when he hog-tied the victim and placed a plastic bag over his head with the handles of the bag tied around his neck, then left the victim to die from suffocation, which he ultimately did. State v. Hensley, 781 So. 2d 834, 2001 La. App. LEXIS 450 (Feb. 28, 2001), writ denied in part by, remanded by La. 2003-1691, 876 So. 2d 78, 2004 La. LEXIS 1869 (La. June 4, 2004).

Gravamen of the crime of attempted murder, whether first or second degree, is the specific intent to kill and the commission of an overt act tending toward the accomplishment of that goal; the specific intent to kill may be inferred from a defendant’s act of pointing a gun and firing at a person. State v. Musgrove, 774 So. 2d 1155, 2000 La. App. LEXIS 3330 (Dec. 15, 2000), writ denied by La. 2001-0356, 798 So. 2d 112, 2001 La. LEXIS 2582 (La. Sept. 28, 2001).

Evidence was sufficient to prove beyond a reasonable doubt that defendant was the perpetrator of attempted second degree murder; there was no reasonable probability of misidentification, and the victim’s testimony, corroborated by a surveillance videotape and a witness’s testimony, was sufficient proof beyond a reasonable doubt that he had the specific intent to kill. State v. Musgrove, 774 So. 2d 1155, 2000 La. App. LEXIS 3330 (Dec. 15, 2000), writ denied by La. 2001-0356, 798 So. 2d 112, 2001 La. LEXIS 2582 (La. Sept. 28, 2001).

To support a conviction as a principal to second-degree murder, the state must show that the defendants had specific intent to kill or inflict great bodily harm. State v. Hall, 750 So. 2d 1105, 1999 La. App. LEXIS 3682 (Dec. 22, 1999).

Jury had enough evidence to find, from the circumstances, that defendant had the requisite specific intent to kill or inflict great bodily harm on the victim and, thus, committed second degree murder under La. Rev. Stat. Ann. § 14:30.1(A) because witnesses testified that defendant accused the victim of smoking defendant’s drugs, beat the victim and pounded his head on the ground, and hit the victim again after the victim walked away. State v. Graves, 740 So. 2d 814, 1999 La. App. LEXIS 2409 (Aug. 31, 1999), writ denied by La. 1999-3013, 759 So. 2d 68, 2000 La. LEXIS 1145 (La. Mar. 31, 2000).

Under La. Rev. Stat. Ann. § 14:30.1, specific intent need not be proven as a fact but may be inferred from the circumstances and actions of the accused; the determination of whether the requisite intent is present in a criminal case is for the trier of fact. State v. Simmons, 738 So. 2d 1131, 1999 La. App. LEXIS 1709 (June 1, 1999), writ denied by La. 1999-2419, 760 So. 2d 333, 2000 La. LEXIS 1236 (La. Apr. 20, 2000).

Where the defendant pounded on the table and shouted that nobody would come to his house and hit him, prior to shooting the victim in the back as he left the defendant’s home, the State could infer the defendant’s specific intent to kill or inflict great bodily harm necessary for second degree murder. State v. Shanks, 715 So. 2d 157, 1998 La. App. LEXIS 2242 (June 29, 1998).

Defendant’s level of intoxication did not prevent him from forming specific intent for second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1, because he did not drink more on day of the shooting than on other days and the drinking did not impair his ability to perform routine acts. State v. Harris, 708 So. 2d 1169, 1998 La. App. LEXIS 309 (Feb. 20, 1998), writ denied by, review denied by La. 98-0758, 723 So. 2d 434, 1998 La. LEXIS 2539 (La. Sept. 4, 1998).

Defendant failed to prove mitigating “sudden passion” or “heat of blood,” and his use of a knife to repeatedly and severely stab his victim was sufficient to sustain an inference of specific intent for attempted second-degree murder in violation of La. Rev. Stat. Ann. §§ 14:30.1, 14:27. State v. Lewis, 698 So. 2d 456, 1997 La. App. LEXIS 1997 (July 29, 1997), writ denied by La. 97-2381, 716 So. 2d 881, 1998 La. LEXIS 1064 (La. Mar. 27, 1998).

Defendant’s conviction on multiple counts of attempted second-degree murder that related to the armed robbery of a store was not supported by the evidence because the State did not meet its burden of proof of a specific intent to kill, an element of the crime required by La. Rev. Stat. Ann. §§ 14:30.1 and 14:27; although, defendant committed the robbery with a gun, he did not shoot or attempt to shoot any of the victims, one of whom was his close relative. State v. Franklin, 686 So. 2d 38, 1997 La. LEXIS 5 (Jan. 14, 1997).

Defendant who killed another man by forcing him to participate in a game of Russian roulette actively desired the criminal consequences that followed his actions and therefore had the specific intent, as defined by pursuant to La. Rev. Stat. Ann. § 14:10(1), necessary to be convicted of murder in violation of La. Rev. Stat. Ann. § 14:30.1. State v. Mackey, 687 So. 2d 465, 1996 La. App. LEXIS 2940 (Dec. 11, 1996), writ denied by La. 97-1814, 712 So. 2d 865, 1998 La. LEXIS 757 (La. Mar. 13, 1998).

Number and character of the deceased victim’s wounds were sufficient to establish defendant’s specific intent to commit murder in the second degree in violation of La. Rev. Stat. Ann. § 14:30.1(A)(1). State v. Bates, 683 So. 2d 1370, 1996 La. App. LEXIS 2708 (Nov. 8, 1996).

The element of specific intent needed to convict defendant of second-degree murder under La. Rev. Stat. Ann. § 14:30.1 was properly inferred by the trial court following a bench trial, as the act of throwing an infant four feet into a crib where he sustained a massive skull fracture and brain damage showed an intent to cause harm. State v. Jones, 677 So. 2d 493, 1996 La. App. LEXIS 1040 (May 8, 1996).

Defendant was properly convicted of second degree murder where he aimed his gun and fired three shots at the victim and the victim was killed by a single gun shot to the head. State v. Guy, 669 So. 2d 517, 1996 La. App. LEXIS 122 (Jan. 31, 1996), writ denied by La. 96-0388, 679 So. 2d 102, 1996 La. LEXIS 2286 (La. Sept. 13, 1996).

A defendant was properly convicted of second degree murder in violation of La. Rev. Stat. Ann. § 14:30.1(A)(1) where the jury’s finding that he possessed the specific intent to kill was not irrational. State v. Offord, 663 So. 2d 296, 1995 La. App. LEXIS 2576 (Oct. 4, 1995).

The violence associated with the defendant’s repeated beating of his victim in the head with a baseball bat was sufficient to show the specific intent necessary to sustain his conviction for second degree murder under La. Rev. Stat. Ann. § 14:30.1(A)(1). State v. Guise, 645 So. 2d 1193, 1994 La. App. LEXIS 2715 (Oct. 26, 1994), writ of certiorari denied by La. 94-3122, 657 So. 2d 1022, 1995 La. LEXIS 1799 (La. June 30, 1995).

Jury’s finding that defendant had the specific intent required by La. Rev. Stat. Ann. § 14:30.1(A)(1) was supported by defendant’s admission that he fired gun shots at the murder victim to scare the victim and by evidence concerning the number and placement of the shots. State v. Leroux, 641 So. 2d 656, 1994 La. App. LEXIS 2213 (July 26, 1994).

Evidence was sufficient to prove that defendant had the specific intent, La. Rev. Stat. Ann. § 14:10, to commit second-degree murder, La. Rev. Stat. Ann. § 14:30.1, because defendant shot his wife three times from the range of 10-12 feet, while she was seated, after an apparently dispassionate argument over money. State v. Fisher, 626 So. 2d 548, 1993 La. App. LEXIS 3362 (Nov. 3, 1993), writ of certiorari denied by La. 93-2990, 635 So. 2d 1131, 1994 La. LEXIS 931 (La. Apr. 7, 1994).

Defendant had the specific intent, as defined in La. Rev. Stat. Ann. § 14:27, to kill required for a conviction of attempted second-degree murder under La. Rev. Stat. Ann. § 14:30.1. State v. Hongo, 625 So. 2d 610, 1993 La. App. LEXIS 2973 (Oct. 6, 1993), writ of certiorari denied by La. 93-2774, 631 So. 2d 1163, 1994 La. LEXIS 116 (La. Jan. 13, 1994).

A conviction and sentence for second degree murder were affirmed where the evidence supported the jury’s conclusion that the defendant had the requisite specific intent under La. Rev. Stat. Ann. § 14:30.1. State v. Leeming, 612 So. 2d 308, 1992 La. App. LEXIS 4186 (Dec. 29, 1992), writ of certiorari denied by 616 So. 2d 681, 1993 La. LEXIS 1365 (La. 1993).

There was sufficient evidence to convict defendant of attempted second degree murder where defendant’s specific intent to kill could be inferred from the pointing of a gun at the victim’s chest. State v. Owens, 606 So. 2d 876, 1992 La. App. LEXIS 2728 (Sept. 23, 1992).

Given the definitions of intoxication in La. Rev. Stat. Ann. § 14:15(2), specific intent in La. Rev. Stat. Ann. § 14:10(1), and that under La. Rev. Stat. Ann. § 14:30.1, an element of second degree murder was the specific intent to kill or inflict great bodily harm, the evidence supported the conclusion that a defendant had a specific intent to kill his victim, despite his use of anabolic steroids. State v. Knowles, 598 So. 2d 430, 1992 La. App. LEXIS 992 (Apr. 8, 1992).

There was no error in the factual determination that defendant had the specific intent to support a guilty verdict on the charge of attempted second degree murder where the evidence revealed that defendant made repeated threats to take the victim’s life and physically abused her while he was armed with a knife. State v. Yarbrough, 596 So. 2d 311, 1992 La. App. LEXIS 630 (Mar. 11, 1992), writ of certiorari denied by 599 So. 2d 317, 1992 La. LEXIS 1858 (La. 1992).

Specific intent, as defined by La. Rev. Stat. Ann. § 14:10(1), was provable by direct or circumstantial evidence, and where a defendant shot his victim in the chest with a pistol at a fairly close range, his actions indicated a specific intent to kill or to inflict great bodily harm as specified in La. Rev. Stat. Ann. § 14:30.1(A)(1). State v. Ducre, 596 So. 2d 1372, 1992 La. App. LEXIS 607 (Mar. 6, 1992), writ of certiorari denied by 600 So. 2d 637, 1992 La. LEXIS 2188 (La. 1992).

Planning of and participation in an assault and battery that resulted in the victim’s death was sufficient to prove that defendants had the specific intent to commit murder under La. Rev. Stat. Ann. § 14:30.1. State v. Govan, 593 So. 2d 833, 1992 La. App. LEXIS 28 (Jan. 16, 1992), writ denied by 600 So. 2d 654, 1992 La. LEXIS 2357 (La. 1992).

Trial court properly convicted a defendant of second degree murder under La. Rev. Stat. Ann. § 14:30.1 because the evidence made it clear that any rational trier of fact could have found beyond a reasonable doubt that he had the intent to at least inflict serious bodily harm after he admitted to striking the victim with an iron and the victim suffered multiple wounds. State v. Castille, 590 So. 2d 755, 1991 La. App. LEXIS 2979 (Nov. 13, 1991), writ of certiorari denied by 597 So. 2d 1025, 1992 La. LEXIS 1578 (La. 1992).

Defendant’s actions that were inconsistent with a fear of the victim and defendant’s confession that he took the victim into the woods with the intention of shooting him, fired in the victim’s direction and hit him once or twice, and told his co-defendant that the victim needed to be shot again proved beyond a reasonable doubt that defendant had the specific intent to kill or inflict great bodily harm on the victim and, thus, provided sufficient evidence to support his conviction for second degree murder under La. Rev. Stat. Ann. § 14:30.1. State v. Moseley, 587 So. 2d 46, 1991 La. App. LEXIS 2291 (Aug. 21, 1991), writ of certiorari denied by 589 So. 2d 1066, 1991 La. LEXIS 3264 (La. 1991).

It was not error to deny defendant’s motion for a new trial and his motion for a post-judgment verdict of acquittal where the evidence viewed in the light most favorable to the prosecution established all of the elements of second-degree murder under La. Rev. Stat. Ann. § 14:30.1, including the requisite specific intent as defined in La. Rev. Stat. Ann. § 14:10, and a rational trier of fact could have found defendant guilty of second-degree murder beyond a reasonable doubt. State v. Savage, 575 So. 2d 478, 1991 La. App. LEXIS 220 (Feb. 6, 1991), writ of certiorari denied by 586 So. 2d 556, 1991 La. LEXIS 2787 (La. 1991).

Defendant’s conviction for second degree murder in violation of La. Rev. Stat. Ann. § 14:30.1(A)(1) was upheld where defendant admitted that he shot the victim, his own experts testified that he was sane when the act was committed, and he had the specific intent to kill or inflict great bodily harm on the victim within the meaning of La. Rev. Stat. Ann. § 14:10(1). Defendant waited with a loaded gun for the victim to arrive home and shot the victim while the victim was on the telephone. State v. Starks, 549 So. 2d 409, 1989 La. App. LEXIS 1594 (Sept. 5, 1989).

Where defendant had previously threatened to kill his victim and the victim was killed when defendant fired a sawed off shotgun into the victim’s moving vehicle, the evidence was sufficient to establish defendant’s specific intent to kill beyond a reasonable doubt. State v. Perkins, 540 So. 2d 556, 1989 La. App. LEXIS 443 (Mar. 15, 1989).

Evidence was sufficient to support defendant’s conviction for second degree-murder, a violation of La. Rev. Stat. Ann. § 14:30.1, because there was no doubt that defendant killed the victim, as the victim stated it before she died, defendant’s son saw defendant shoot the victim, and defendant admitted shooting the victim; further, defendant had the specific intent to commit the crime, as he shot the victim twice, the second time in the back at close range. State v. Shannon, 531 So. 2d 1113, 1988 La. App. LEXIS 1829 (Sept. 16, 1988), writ denied by 600 So. 2d 632, 1992 La. LEXIS 2122 (La. 1992).

Evidence was sufficient to justify the guilty verdict rendered in defendant’s trial for second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1. State v. Richard, 525 So. 2d 1097, 1988 La. App. LEXIS 972 (Apr. 18, 1988), writ of certiorari denied by 538 So. 2d 609, 1989 La. LEXIS 566 (La. 1989).

State’s evidence, that defendant stabbed the victim in the chest and told her that he would cut her throat if she screamed, was sufficient establish that defendant had the specific intent to inflict great bodily harm or kill. State v. Thorne, 503 So. 2d 760, 1987 La. App. LEXIS 8848 (Mar. 4, 1987).

Shooting a robbery victim in the back at close range evidenced a specific intent, as defined in La. Rev. Stat. Ann. § 14:10(1), to kill, as required for a conviction under La. Rev. Stat. Ann. § 14:30.1(A)(1). State v. Banks, 496 So. 2d 1099, 1986 La. App. LEXIS 7717 (Oct. 9, 1986).

Defendant’s conviction for second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1 was reversed where the State failed to prove beyond a reasonable doubt that defendant had the specific intent under La. Rev. Stat. Ann. § 14:10(1) to kill or inflict great bodily harm. State v. Rosiere, 476 So. 2d 816, 1985 La. App. LEXIS 10164 (Aug. 23, 1985), reversed by 488 So. 2d 965, 1986 La. LEXIS 6445 (La. 1986).

State submitted sufficient evidence of defendant’s specific intent to murder her husband where it could be strongly inferred from the circumstances and nature of the killing that she intended to kill or inflict great bodily harm on the victim; the victim was shot twice, in the chest and the thigh, defendant told a friend that she shot him, and her friend testified that he and defendant devised a plan to explain the victim’s absence. State v. Ring, 461 So. 2d 1162, 1984 La. App. LEXIS 10148 (Dec. 12, 1984), writ of certiorari denied by 465 So. 2d 732, 1985 La. LEXIS 8317 (La. 1985).

Defendant’s specific intent to kill could be inferred from evidence that defendant shot the victim in the back twice with a.357 magnum pistol, once while standing over the victim as he lay on the ground, and thus there was sufficient evidence to convict defendant of second degree murder. State v. Rankin, 454 So. 2d 880, 1984 La. App. LEXIS 9339 (July 31, 1984), affirmed by 465 So. 2d 679, 1985 La. LEXIS 8370 (La. 1985).

In a second degree murder trial, where defendant shot a victim three times and continued firing even after the victim sought cover under a car, the evidence was sufficient to support the jury’s finding that defendant had the specific intent to kill and that he did not act in self-defense. State v. Brockington, 437 So. 2d 994, 1983 La. App. LEXIS 9161 (Sept. 19, 1983).

Although the testimony indicated that a second degree murder defendant had been drinking for a long period of time; where there was no testimony as to the exact amount of beer he had consumed and evidence that defendant had nothing to drink for at least three and one-half hours prior to a fatal shooting and had eaten a large breakfast during this period, there was insufficient evidence that intoxication negated the specific intent required for a second degree murder conviction. State v. Massey, 436 So. 2d 522, 1983 La. LEXIS 11188 (June 27, 1983).

• Jury Instructions

•• General Overview. — Erroneous jury instruction that improperly included “intent to inflict great bodily harm” as an element of attempted second degree murder was not a structural error mandating reversal but was subject to a harmless error analysis or in the case of an ineffective assistance claim, an analysis of whether defendant was prejudiced by the error. State v. Hongo, 706 So. 2d 419, 1997 La. LEXIS 3345 (Dec. 2, 1997), writ denied by La. 99-1308, 749 So. 2d 628, 1999 La. LEXIS 2881 (La. Sept. 24, 1999), writ denied by La. 2001-0142, 797 So. 2d 70, 2001 La. LEXIS 2646 (La. Sept. 21, 2001).

Defendant was not prejudiced by his trial counsel’s failure to object to an erroneous jury instruction that improperly included “intent to inflict great bodily harm” as an element of attempted second degree murder; the State argued and presented sufficient evidence to show that defendant had the intent to kill the victim but failed to complete his plan; the State failed to present evidence to the jury that would have supported a finding that defendant had the intent to only inflict great bodily harm. State v. Hongo, 706 So. 2d 419, 1997 La. LEXIS 3345 (Dec. 2, 1997), writ denied by La. 99-1308, 749 So. 2d 628, 1999 La. LEXIS 2881 (La. Sept. 24, 1999), writ denied by La. 2001-0142, 797 So. 2d 70, 2001 La. LEXIS 2646 (La. Sept. 21, 2001).

•• Particular Instructions

••• Lesser Included Offenses. — Defendant’s conviction for second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1 could not stand because manslaughter was clearly a responsive verdict to the offense charged and was a viable option at law for the jury; the State’s theory was that defendant was guilty as a principal to the offense of second degree murder, as the homicide occurred while defendant and a companion were involved in the perpetration of the armed robbery, yet the jury was not thoroughly instructed as to all elements of the manslaughter statute as required by La. Code Crim. Proc. Ann. art. 804(B), in that there was no instruction in regard to felony theft being a non-enumerated felony, or as to the difference between felony and misdemeanor theft. State v. Goodley, 774 So. 2d 374, 2000 La. App. LEXIS 3334 (Dec. 13, 2000), reversed by, remanded by La. 2001-0077, 820 So. 2d 478, 2002 La. LEXIS 2166 (La. June 21, 2002).

••• Presumption of Innocence. — Defendant argued that an instruction read to the jury created a presumption of specific intent in violation of the Fourteenth Amendment; however, while the instruction contained a prohibited conclusive presumption of intent, the court held that it did not lessen the state’s burden of proving that defendant fired the gun intentionally. State v. Hamilton, 478 So. 2d 123, 1985 La. LEXIS 9738 (Oct. 21, 1985), writ of certiorari denied by 478 U.S. 1022, 106 S. Ct. 3339, 92 L. Ed. 2d 743, 1986 U.S. LEXIS 2763, 54 U.S.L.W. 3867 (1986).

•• Requests to Charge. — In a conviction for second degree murder, the trial court did not err in its charge defining manslaughter under La. Rev. Stat. Ann. §§ 14:30, 14:30.1, and 14:31(A)(2) where defendant alleged he did not have the specific intent to commit the crime as he was legally insane at the time of the offense. State v. Campbell, 673 So. 2d 1061, 1996 La. App. LEXIS 530 (Mar. 13, 1996), writ of certiorari denied by La. 96-1785, 685 So. 2d 140, 1997 La. LEXIS 135 (La. Jan. 10, 1997), reversed by, remanded by 523 U.S. 392, 118 S. Ct. 1419, 140 L. Ed. 2d 551, 1998 U.S. LEXIS 2787, 66 U.S.L.W. 4258, 11 Fla. L. Weekly Fed. S 466, 98 Cal. Daily Op. Service 2945, 1998 Colo. J. C.A.R. 1950, 98 D.A.R. 4026, 172 A.L.R. Fed. 597 (1998).

In a trial for second-degree murder, defendant was not entitled to an instruction on adultery as provocation for the shooting where both defendant and the victim were men and neither of them was married. State v. Jack, 596 So. 2d 323, 1992 La. App. LEXIS 606 (Mar. 11, 1992), writ of certiorari denied by 600 So. 2d 611, 1992 La. LEXIS 2000 (La. 1992).

Where defendant was tried for second-degree murder, the failure to charge the jury on the absence of aggravating factors was not error; because the defendant was convicted of the lesser-included offense of manslaughter, she was not adversely affected by the charge. State v. McMahon, 391 So. 2d 1120, 1980 La. LEXIS 9380 (Nov. 10, 1980).

Although a trial judge failed to charge a jury that a second-degree murder conviction required a mandatory life sentence, given that the jury returned the less serious verdict of manslaughter, which did not require a mandatory penalty, the error probably did not result in a miscarriage of justice, prejudice to the substantial rights of the defendant, or constitute a substantial violation of a constitutional or statutory right. State v. Monroe, 364 So. 2d 570, 1978 La. LEXIS 5424 (Nov. 13, 1978).

Trial judge did not abuse his discretion in denying defendant’s request for a jury charge that the absence of proof of motive by the State was a circumstance favorable to the accused; “Motive” was not an element of second degree murder as defined in La. Rev. Stat. Ann. § 14:30.1(A)(1) and the State was not obligated to prove that the accused had a cause or reason to commit the crime of second degree murder but was required to prove that the accused had the “specific intent” to commit the crime. State v. Johnson, 324 So. 2d 349, 1975 La. LEXIS 4207 (Dec. 8, 1975).

• Verdicts

•• Unanimity. — Pursuant to La. Code Crim. Proc. Ann. art. 807, a trial court properly refused to give a special charge that the verdict of second degree murder required the concurrence of all 12 members of the jury because crimes punishable by life imprisonment at hard labor under La. Rev. Stat. Ann. § 14:30.1, unlike capital cases under La. Code Crim. Proc. Ann. art. 782, did not require unanimous verdicts. State v. Wright, 332 So. 2d 240, 1976 La. LEXIS 4645 (May 17, 1976).

• Sentencing

•• General Overview. — In accordance with defendant’s conviction for attempted second degree murder in violation of La. Rev. Stat. Ann. § 14:30.1, the trial court did not err in sentencing him to 15 years at hard labor, when five years were to be served without the benefit of parole. State v. Breaux, 471 So. 2d 1178, 1985 La. App. LEXIS 9012 (June 26, 1985).

•• Appeals

••• General Overview. — In a second-degree murder case, defendant’s life sentence was not excessive as it was the mandatory minimum sentence under La. Rev. Stat. Ann. § 14:30.1(B) and defendant failed to present any evidence or make any argument at his sentencing hearing regarding a downward departure from the mandatory minimum sentence. State v. Royal, 857 So. 2d 1167, 2003 La. App. LEXIS 2664 (Sept. 30, 2003), writ of certiorari denied by La. 2003-3172, 869 So. 2d 849, 2004 La. LEXIS 918 (La. Mar. 19, 2004).

Defendants who were sentenced for their convictions of second degree murder on the same day that the trial court denied their motions for new trial and for post-verdict judgments of acquittal, rather than after 24 hours had elapsed as required by La. Code Crim. Proc. Ann. art. 873, were not entitled to appellate relief because they were not prejudiced; sentence for second degree murder was mandatory, and premature sentencing had no effect on trial court’s decision to impose the sentences. State v. Huff, 660 So. 2d 529, 1995 La. App. LEXIS 2349 (Aug. 23, 1995), writ denied by La. 96-0212, 693 So. 2d 754, 1997 La. LEXIS 1481 (La. May 1, 1997).

•• Capital Punishment

••• General Overview. — Defendant’s death sentence was annulled; the appropriate sentence for a valid conviction for first-degree murder was imprisonment at hard labor for life without eligibility for parole, probation or suspension of sentence for a period of 20 years. State v. Calloway, 343 So. 2d 694, 1976 La. LEXIS 5029 (Dec. 13, 1976).

••• Aggravating Circumstances. — Decision of a trial judge, when charging the jury in a capital murder case, to exclude the aggravating circumstances set forth in La. Code Crim. Proc. Ann. art. 905.4 from the definition of first-degree murder under La. Rev. Stat. Ann. § 14:30, and to exclude La. Rev. Stat. Ann. § 14:30.1(B) from the definition of second-degree murder under La. Rev. Stat. Ann. § 14:30.1, was not reversible error when defendant admitted that the killing occurred during the commission of an armed robbery. State v. Mattheson, 407 So. 2d 1150, 1981 La. LEXIS 10972 (Nov. 16, 1981), writ of certiorari denied by 463 U.S. 1229, 103 S. Ct. 3571, 77 L. Ed. 2d 1412 (1983).

••• Cruel & Unusual Punishment. — Where defendant’s death sentence for committing first-degree murder in violation of La. Rev. Stat. Ann. § 14:30 was found to be cruel and unusual in violation of the Eighth Amendment and the Fourteenth Amendment to the United States Constitution, the death sentence was annulled and defendant was sentenced to the most severe constitutional penalty established by the Louisiana Legislature for criminal homicide at the time the offense was committed on July 4, 1973, which, pursuant to La. Rev. Stat. Ann. § 14:30.1, as added by 1973 La. Acts 111, § 1, was imprisonment at hard labor for life without eligibility for parole, probation, or suspension of sentence for a period of 20 years. State v. Washington, 348 So. 2d 1251, 1976 La. LEXIS 4963 (Nov. 30, 1976).

••• Mitigating Circumstances. — Defendant was properly sentenced to the maximum of 21 years at hard labor under La. Const. art. I, § 20, La. Code Crim. Proc. Ann. art. 894.1, La. Rev. Stat. Ann. §§ 14:10(1), 14:30.1, and 15:445, where defendant could have been convicted of second degree murder, since the trial court was not required under La. Code Crim. Proc. Ann. art. 894.1 to enumerate every mitigating factor as long as there was an adequate basis for the sentence, and where the sentence was not excessive. State v. Darby, 476 So. 2d 400, 1985 La. App. LEXIS 9811 (Sept. 25, 1985).

•• Concurrent Sentences. — Trial court did not abuse its sentencing discretion in imposing on defendant the maximum sentences for the offenses of attempted armed robbery, La. Rev. Stat. Ann. §§ 14:64 and 14:27, and attempted second degree murder, La. Rev. Stat. Ann. §§ 14:30.1 and 14:27, which amounted to 49 ½ years and 50 years respectively, and ordering that they run concurrently; defendant created a risk of death or great bodily harm to the victim during the commission of the offense, he had a previous felony conviction for second degree murder, and his sentence was one-half as long as it could have been; thus, defendant’s sentence was not excessive under La. Const. art. I, § 20. State v. Robicheaux, 865 So. 2d 149, 2003 La. App. LEXIS 3678 (Dec. 30, 2003), writ denied by La. 2004-0381, 876 So. 2d 830, 2004 La. LEXIS 2211 (La. June 25, 2004).

•• Consecutive Sentences. — Where defendant and three accomplices abducted, robbed, and shot a pizza delivery driver, defendant was properly convicted of attempted second degree murder and sentenced to 40 years to be served consecutive to any other terms defendant was sentenced to serve. State v. Moore, 865 So. 2d 227, 2004 La. App. LEXIS 75 (Jan. 28, 2004), writ denied by La. 2004-0507, 877 So. 2d 142, 2004 La. LEXIS 2305 (La. July 2, 2004).

Record supported a trial court’s imposition of consecutive sentences for attempted second degree murder, in violation of La. Rev. Stat. Ann. §§ 14:30.1, and 14:27 and armed robbery, in violation of La. Rev. Stat. Ann. § 14:64, where trial court noted the victim’s age, defendant’s lack of remorse and the victim’s impact statement which indicated that the victim was required to take medication since the incident and that for quite some time was afraid to leave her home. State v. Gay, 830 So. 2d 356, 2002 La. App. LEXIS 3192 (Oct. 23, 2002).

•• Corrections, Modifications & Reductions

••• General Overview. — Where defendant was found guilty of attempted second degree murder and the trial court sentenced him to 13 years in prison, his sentence was illegally lenient, where the sentence should have been at hard labor without benefit of probation, parole, or suspension of sentence; where the correction of a sentence as mandated by La. Rev. Stat. Ann. § 15:301.1(A), however, the sentence “self-activates” and eliminates the need for the case to be remanded for correction of the sentence. State v. Jones, 846 So. 2d 908, 2003 La. App. LEXIS 1250 (Apr. 23, 2003).

Where the death penalty that was imposed on defendant for defendant’s offense of first-degree murder, a violation of La. Rev. Stat. Ann. § 14:30, was found to be unconstitutional, that sentence was annulled and defendant was, instead, sentenced to the most severe constitutional penalty established by the legislature for criminal homicide at the time the offense was committed on August 18, 1973, which, pursuant to La. Rev. Stat. Ann. § 14:30.1, was imprisonment at hard labor for life without eligibility for parole, probation, or suspension of sentence for a period of 20 years. State v. Roberts, 340 So. 2d 263, 1976 La. LEXIS 5087 (Nov. 30, 1976).

••• Illegal Sentences. — Defendant received an illegally lenient sentence for second-degree murder, in that he was sentenced to life imprisonment at hard labor with no restrictions, rather than without benefit of parole, probation, or suspension of sentence; however, the court declined to correct the error on appeal where the State did not raise the issue. State v. McZeal, 779 So. 2d 826, 2000 La. App. LEXIS 2966 (Nov. 29, 2000).

•• Cruel & Unusual Punishment. — Mandatory life sentence imposed after a conviction for second degree murder was not unconstitutionally excessive, and defendant failed to show that the particular circumstances of the crime were an exception to the constitutional application of the mandatory sentence; the evidence showed that defendant waited outside an estranged spouse’s office before entering to inflict several fatal stab wounds. State v. Lemons, 870 So. 2d 503, 2004 La. App. LEXIS 826 (Apr. 7, 2004), writ denied by La. 2004-1288, 885 So. 2d 584, 2004 La. LEXIS 3210 (La. Oct. 29, 2004).

Defendant contended that the maximum sentence of 50 years of imprisonment, for his attempted second degree murder conviction, was constitutionally excessive, because he was 16 years old at the time of the crime, had no criminal history, was not the shooter, and did not originally kidnap the victim; the appellate court found no abuse of discretion, because the record supported the sentence imposed, where the victim’s trial testimony reflected that (1) defendant repeatedly told her that he would kill her, (2) he sexually assaulted her at gunpoint, and (3) the defendant was more in control, and the situation worsened after he became involved. State v. Rhea, 868 So. 2d 863, 2004 La. App. LEXIS 309 (Feb. 23, 2004).

Trial court did not abuse its sentencing discretion in imposing on defendant the maximum sentences for the offenses of attempted armed robbery, La. Rev. Stat. Ann. §§ 14:64 and 14:27, and attempted second degree murder, La. Rev. Stat. Ann. §§ 14:30.1 and 14:27, which amounted to 49 ½ years and 50 years respectively, and ordering that they run concurrently; defendant created a risk of death or great bodily harm to the victim during the commission of the offense, he had a previous felony conviction for second degree murder, and his sentence was one-half as long as it could have been; thus, defendant’s sentence was not excessive under La. Const. art. I, § 20. State v. Robicheaux, 865 So. 2d 149, 2003 La. App. LEXIS 3678 (Dec. 30, 2003), writ denied by La. 2004-0381, 876 So. 2d 830, 2004 La. LEXIS 2211 (La. June 25, 2004).

Where defendant argued that his sentences were excessive as a result of the cumulation of all the charges for trial and that the trial judge erred ordering that he be sentenced to consecutive sentences, considering the findings and recommendations contained in the presentence investigation report, the evidence of defendant’s guilt for the crimes under appellate review, and his status as a sixth felony offender under La. Rev. Stat. Ann. § 15:529.1(A)(c)(ii), the trial court did not abuse its discretion in either the length of, or manner in which, the sentences are to be served. State v. Simmons, 848 So. 2d 58, 2003 La. App. LEXIS 2190 (May 14, 2003), writ denied by La. 2003-1718, 872 So. 2d 508, 2004 La. LEXIS 1734 (La. May 14, 2004).

Sentence of life imprisonment at hard labor, without benefit of parole, probation or suspension of sentence, on defendant’s conviction for second degree murder was neither grossly disproportionate nor shocking to sense of justice, where defendant shot the victim at very close range while perpetrating an armed robbery. State v. Thornton, 836 So. 2d 1235, 2003 La. App. LEXIS 126 (Jan. 29, 2003), writ of certiorari denied by La. 2003-0861, 857 So. 2d 474, 2003 La. LEXIS 3181 (La. Oct. 31, 2003).

Mandatory life sentence for second degree murder under La. Rev. Stat. Ann. § 14:30.1 does not violate the constitutional prohibition against excessive punishment under La. Const. art. I, § 20. State v. Thornton, 836 So. 2d 1235, 2003 La. App. LEXIS 126 (Jan. 29, 2003), writ of certiorari denied by La. 2003-0861, 857 So. 2d 474, 2003 La. LEXIS 3181 (La. Oct. 31, 2003).

Sentencing defendant to life in prison at hard labor without benefit of parole, probation, or suspension of sentence for his second-degree murder conviction was the mandated punishment provided for by La. Rev. Stat. Ann. § 14:30.1(B), and defendant made no attempt to rebut the presumption that the mandatory life sentence was constitutional nor give a single reason why the sentence was excessive as to him in particular; furthermore, in light of the facts that defendant showed deliberate intent and malice when he shot the victim several times before and after the victim fell to the ground and showed no remorse for his actions, the court was justified in refusing to deviate from the legislative mandate. State v. Felder, 809 So. 2d 360, 2001 La. App. LEXIS 2080 (Sept. 28, 2001), writ denied by La. 2001-3027, 827 So. 2d 1173, 2002 La. LEXIS 3081 (La. Oct. 25, 2002).

Defendant was convicted of second degree murder in connection with the shooting death of an individual and received a mandated sentence of life imprisonment without parole; pursuant to La. Rev. Stat. Ann. § 14:30.1(B) his sentence was not an abuse of discretion as defendant had been released from imprisonment on a manslaughter offense less than a month before the murder. State v. Carter, 782 So. 2d 43, 2001 La. App. LEXIS 557 (Feb. 21, 2001).

Imposition of a mandatory sentence of life imprisonment without benefit of parole, probation, or suspension of sentence on a defendant convicted of second degree murder under La. Rev. Stat. Ann. § 14:30.1 did not violate the constitutional prohibition against excessive punishment where the defendant failed to show by clear and convincing evidence that his particular circumstances were an exception to the constitutional application of the mandatory sentence and where the sentence did not shock the sense of justice in light of the crime committed and the likely risk of harm to others by the defendant. State v. Stone, 758 So. 2d 997, 2000 La. App. LEXIS 1134 (May 15, 2000), writ denied by La. 2000-2145, 793 So. 2d 181, 2001 La. LEXIS 1868 (La. June 1, 2001).

Penalty for second degree murder is life imprisonment at hard labor, without benefit of parole, probation, or suspension of sentence; a mandatory sentence of life imprisonment for second degree murder did not constitute cruel and unusual punishment. State v. Davis, 732 So. 2d 612, 1999 La. App. LEXIS 818 (Mar. 31, 1999), writ denied by La. 1999-3114, 761 So. 2d 539, 2000 La. LEXIS 1313 (La. May 5, 2000).

Trial court did not err in imposing a mandatory life sentence at hard labor for conviction of second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1 after finding that the mandatory sentence was not constitutionally excessive under La. Const. art. I, § 20 and where no evidence or testimony was presented at sentencing to show that defendant should not receive the mandatory sentence. State v. Richardson, 729 So. 2d 114, 1999 La. App. LEXIS 499 (Mar. 3, 1999), writ denied by La. 99-1087, 747 So. 2d 1119, 1999 La. LEXIS 2900 (La. Sept. 24, 1999).

Whoever commits the crime of second degree murder shall be punished by life imprisonment at hard labor without benefit of parole, probation, or suspension of sentence. State v. Pyke, 670 So. 2d 713, 1996 La. App. LEXIS 698 (Mar. 6, 1996).

Mandatory life sentencing provision of La. Rev. Stat. Ann. § 14:30.1 did not constitute cruel and unusual punishment in violation of U.S. Const. amend. VII or La. Const. art. I, § 20. State v. Lee, 498 So. 2d 1177, 1986 La. App. LEXIS 8611 (Dec. 10, 1986), writ of certiorari denied by 504 So. 2d 874 (La. 1987).

Where defendant is convicted of second-degree murder, a penalty of life imprisonment at hard labor without the benefit of parole, probation, or suspension of sentence for a period of 20 years does not constitute cruel and unusual punishment. State v. Anderson, 315 So. 2d 266, 1975 La. LEXIS 4886 (June 23, 1975).

•• Guidelines

••• General Overview. — Because the appellate court could not determine from the sentencing proceedings whether the district court imposed impermissible enhanced sentences for both of defendant’s convictions, or which of the sentences was enhanced under the habitual offender statute, the appellate court had to vacate the sentences imposed for armed robbery and attempted second degree murder, and remand the case for resentencing. State v. Small, 850 So. 2d 1019, 2003 La. App. LEXIS 1897 (June 27, 2003), writ denied by La. 2003-2202, 865 So. 2d 75, 2004 La. LEXIS 305 (La. Jan. 30, 2004).

Sentencing defendant to life in prison at hard labor without benefit of parole, probation, or suspension of sentence for his second-degree murder conviction was the mandated punishment provided for by La. Rev. Stat. Ann. § 14:30.1(B), and defendant made no attempt to rebut the presumption that the mandatory life sentence was constitutional nor give a single reason why the sentence was excessive as to him in particular; furthermore, in light of the facts that defendant showed deliberate intent and malice when he shot the victim several times before and after the victim fell to the ground and showed no remorse for his actions, the court was justified in refusing to deviate from the legislative mandate. State v. Felder, 809 So. 2d 360, 2001 La. App. LEXIS 2080 (Sept. 28, 2001), writ denied by La. 2001-3027, 827 So. 2d 1173, 2002 La. LEXIS 3081 (La. Oct. 25, 2002).

Even though a trial record must generally reflect that the court adequately considered the factors set forth in La. Code Crim. Proc. Ann. art. 894.1 in sentencing, the failure to articulate such factors when imposing a mandatory life sentence is not an error because articulating such factors would be an exercise in futility when the court has no discretion; therefore, it was not error for a court, in sentencing defendant to life imprisonment at hard labor, as mandated by La. Rev. Stat. Ann. § 14:30.1(B) for second-degree murder, to simply state that defendant had been found guilty of second-degree murder, that the mandatory sentence was life imprisonment at hard labor without benefit of parole, probation, or suspension of sentence, and that it had no discretion to sentence defendant otherwise. State v. Felder, 809 So. 2d 360, 2001 La. App. LEXIS 2080 (Sept. 28, 2001), writ denied by La. 2001-3027, 827 So. 2d 1173, 2002 La. LEXIS 3081 (La. Oct. 25, 2002).

Even though La. Code Crim. Proc. Ann. art. 873 provides that sentence shall not be imposed until at least 24 hours after a motion for new trial, or in arrest of judgment, is overruled, defendant implicitly waived the 24-hour waiting period by failing to enter a contemporaneous objection when the trial court indicated that it would sentence defendant without delay and by indicating a readiness for sentencing; furthermore, no prejudice resulted from the failure to delay sentencing because defendant received the punishment mandated by La. Rev. Stat. Ann. art. § 14:30.1(B) for second-degree murder convictions. State v. Felder, 809 So. 2d 360, 2001 La. App. LEXIS 2080 (Sept. 28, 2001), writ denied by La. 2001-3027, 827 So. 2d 1173, 2002 La. LEXIS 3081 (La. Oct. 25, 2002).

Imposition of a mandatory sentence of life imprisonment without benefit of parole, probation, or suspension of sentence on a defendant convicted of second degree murder under La. Rev. Stat. Ann. § 14:30.1 did not violate the constitutional prohibition against excessive punishment where the defendant failed to show by clear and convincing evidence that his particular circumstances were an exception to the constitutional application of the mandatory sentence and where the sentence did not shock the sense of justice in light of the crime committed and the likely risk of harm to others by the defendant. State v. Stone, 758 So. 2d 997, 2000 La. App. LEXIS 1134 (May 15, 2000), writ denied by La. 2000-2145, 793 So. 2d 181, 2001 La. LEXIS 1868 (La. June 1, 2001).

In accordance with defendant’s conviction for attempted second degree murder, the trial court did not err in sentencing him to 15 years at hard labor, with five years to be served without the benefit of parole, when the sentence was within the limits as provided for by La. Rev. Stat. Ann. § 14:30.1. State v. Breaux, 471 So. 2d 1178, 1985 La. App. LEXIS 9012 (June 26, 1985).

Defendant’s life sentence for second degree murder was appropriate; life imprisonment was mandatory for a conviction of second degree murder. State v. Williams, 438 So. 2d 1212, 1983 La. App. LEXIS 9310 (Oct. 12, 1983), writ of certiorari denied by 443 So. 2d 590, 1983 La. LEXIS 12518 (La. 1983).

Pursuant to La. Code Crim. Proc. Ann. art. 807, a trial court properly refused to give a special charge that the verdict of second degree murder required the concurrence of all 12 members of the jury because crimes punishable by life imprisonment at hard labor under La. Rev. Stat. Ann. § 14:30.1, unlike capital cases under La. Code Crim. Proc. Ann. art. 782, did not require unanimous verdicts. State v. Wright, 332 So. 2d 240, 1976 La. LEXIS 4645 (May 17, 1976).

•• Imposition. — Defendant was properly convicted and sentenced for murder under statute; mandatory sentencing provision was not unconstitutional where defendant received life imprisonment at hard labor without benefit of parole, probation or suspension of sentence for 40 years, rather than the death penalty. State v. Cook, 345 So. 2d 29, 1977 La. LEXIS 5650 (Apr. 11, 1977).

••• General Overview. — Defendant’s conviction for attempted second-degree murder was affirmed where the evidence showed beyond a reasonable doubt that defendant had the specific intent to kill; defendant aimed and pointed the gun directly at the victim, shot the victim in the mouth, chased the victim into an apartment, and continued to fire at the victim, and where the sentence was within the range of 10 to 50 years under La. Rev. Stat. Ann. §§ 14:27 and 14:30.1. State v. Stacker, 836 So. 2d 601, 2002 La. App. LEXIS 4150 (Dec. 30, 2002), writ denied by La. 2003-0411, 855 So. 2d 327, 2003 La. LEXIS 2917 (La. Oct. 10, 2003).

Even though La. Code Crim. Proc. Ann. art. 873 provides that sentence shall not be imposed until at least 24 hours after a motion for new trial, or in arrest of judgment, is overruled, defendant implicitly waived the 24-hour waiting period by failing to enter a contemporaneous objection when the trial court indicated that it would sentence defendant without delay and by indicating a readiness for sentencing; furthermore, no prejudice resulted from the failure to delay sentencing because defendant received the punishment mandated by La. Rev. Stat. Ann. § 14:30.1(B) for second-degree murder convictions. State v. Felder, 809 So. 2d 360, 2001 La. App. LEXIS 2080 (Sept. 28, 2001), writ denied by La. 2001-3027, 827 So. 2d 1173, 2002 La. LEXIS 3081 (La. Oct. 25, 2002).

Defendants who were sentenced for their convictions of second degree murder on the same day that the trial court denied their motions for new trial and for post-verdict judgments of acquittal, rather than after 24 hours had elapsed as required by La. Code Crim. Proc. Ann. art. 873, were not entitled to appellate relief because they were not prejudiced; sentence for second degree murder was mandatory, and premature sentencing had no effect on trial court’s decision to impose the sentences. State v. Huff, 660 So. 2d 529, 1995 La. App. LEXIS 2349 (Aug. 23, 1995), writ denied by La. 96-0212, 693 So. 2d 754, 1997 La. LEXIS 1481 (La. May 1, 1997).

••• Factors. — Imposition of a 50-year sentence at hard labor for an attempted second degree murder conviction was not an abuse of discretion considering that defendant stabbed the victim several times, that his attempted second degree murder occurred while he was participating in a kidnapping, and that he had a prior conviction for first-degree robbery, as well as other factors considered by the trial court and case law involving similar crimes. State v. Taylor, 841 So. 2d 894, 2003 La. App. LEXIS 456 (Feb. 25, 2003), writ denied by La. 2003-0949, 857 So. 2d 516, 2003 La. LEXIS 3285 (La. Nov. 7, 2003).

Defendant’s conviction for second-degree murder was proper where a rational trier of fact, viewing the evidence in a light most favorable to the prosecution, could have found that defendant did not prove mitigating factors by a preponderance of the evidence. State v. Mathews, 809 So. 2d 1002, 2001 La. App. LEXIS 2059 (Sept. 28, 2001), writ denied by La. 2001-2873, 824 So. 2d 1191, 2002 La. LEXIS 2619 (La. Sept. 13, 2002).

Trial court did not err in imposing a mandatory life sentence at hard labor for conviction of second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1 after finding that the mandatory sentence was not constitutionally excessive under La. Const. art. I, § 20 and where no evidence or testimony was presented at sentencing to show that defendant should not receive the mandatory sentence. State v. Richardson, 729 So. 2d 114, 1999 La. App. LEXIS 499 (Mar. 3, 1999), writ denied by La. 99-1087, 747 So. 2d 1119, 1999 La. LEXIS 2900 (La. Sept. 24, 1999).

Life sentence was illegal where defendant was found guilty of second degree murder because the sentence rendered defendant ineligible for parole, probation or suspension of sentence for the rest of defendant’s natural life, rather than for 20 years. State v. Jones, 341 So. 2d 3, 1976 La. LEXIS 5014 (Dec. 22, 1976).

••• Pronouncement. — Even though a trial record must generally reflect that the court adequately considered the factors set forth in La. Code Crim. Proc. Ann. art. 894.1 in sentencing, the failure to articulate such factors when imposing a mandatory life sentence is not an error because articulating such factors would be an exercise in futility when the court has no discretion; therefore, it was not error for a court, in sentencing defendant to life imprisonment at hard labor, as mandated by La. Rev. Stat. Ann. § 14:30.1(B) for second-degree murder, to simply state that defendant had been found guilty of second-degree murder, that the mandatory sentence was life imprisonment at hard labor without benefit of parole, probation, or suspension of sentence, and that it had no discretion to sentence defendant otherwise. State v. Felder, 809 So. 2d 360, 2001 La. App. LEXIS 2080 (Sept. 28, 2001), writ denied by La. 2001-3027, 827 So. 2d 1173, 2002 La. LEXIS 3081 (La. Oct. 25, 2002).

•• Ranges. — Where defendant pleaded guilty to attempted second degree murder and was sentenced to 20 years at hard labor, he could not appeal his sentence as excessive, because it was within the statutory range. State v. Willis, 868 So. 2d 237, 2004 La. App. LEXIS 405 (Mar. 3, 2004).

Where defendant shot the victim to death outside of a fried chicken restaurant, placing the life of several customers and children at risk during the shooting, he was convicted for second degree murder; there was no reason for the trial court to deviate from the mandatory life sentence provided for the offense by La. Rev. Stat. Ann. § 14:30.1(B). State v. Emanuel-Dunn, 868 So. 2d 75, 2003 La. App. LEXIS 3068 (Nov. 7, 2003), writ denied by La. 2004-0339, 876 So. 2d 829, 2004 La. LEXIS 2207 (La. June 25, 2004).

In a second-degree murder case, defendant’s life sentence was not excessive as it was the mandatory minimum sentence under La. Rev. Stat. Ann. § 14:30.1(B) and defendant failed to present any evidence or make any argument at his sentencing hearing regarding a downward departure from the mandatory minimum sentence. State v. Royal, 857 So. 2d 1167, 2003 La. App. LEXIS 2664 (Sept. 30, 2003), writ of certiorari denied by La. 2003-3172, 869 So. 2d 849, 2004 La. LEXIS 918 (La. Mar. 19, 2004).

Where defendant argued that his sentences were excessive as a result of the cumulation of all the charges for trial and that the trial judge erred ordering that he be sentenced to consecutive sentences, considering the findings and recommendations contained in the presentence investigation report, the evidence of defendant’s guilt for the crimes under appellate review, and his status as a sixth felony offender under La. Rev. Stat. Ann. § 15:529.1(A)(c)(ii), the trial court did not abuse its discretion in either the length of, or manner in which, the sentences are to be served. State v. Simmons, 848 So. 2d 58, 2003 La. App. LEXIS 2190 (May 14, 2003), writ denied by La. 2003-1718, 872 So. 2d 508, 2004 La. LEXIS 1734 (La. May 14, 2004).

Where the sentences imposed for attempted second degree murder, attempted aggravated rape for a habitual offender, and second degree kidnapping were within the permitted sentencing ranges, they were not unconstitutionally excessive in a case where defendant assaulted, threatened, attempted to rape, and kidnapped a family member. State v. Graham, 845 So. 2d 416, 2003 La. App. LEXIS 352 (Feb. 14, 2003), writ of certiorari denied by La. 2003-1716, 861 So. 2d 557, 2003 La. LEXIS 3720 (La. Dec. 19, 2003).

Defendant’s conviction for attempted second-degree murder was affirmed where the evidence showed beyond a reasonable doubt that defendant had the specific intent to kill; defendant aimed and pointed the gun directly at the victim, shot the victim in the mouth, chased the victim into an apartment, and continued to fire at the victim, and where the sentence was within the range of 10 to 50 years under La. Rev. Stat. Ann. §§ 14:27 and 14:30.1. State v. Stacker, 836 So. 2d 601, 2002 La. App. LEXIS 4150 (Dec. 30, 2002), writ denied by La. 2003-0411, 855 So. 2d 327, 2003 La. LEXIS 2917 (La. Oct. 10, 2003).

Lack of transcripts of the suppression and sentencing hearings in defendant’s case did not prejudice his right under La. Const. art. I, § 19, to a complete review of the record, or under La. Code Crim. Proc. Ann. art. 843 to have all proceedings recorded, because defendant received a mandatory sentence under La. Rev. Stat. Ann. § 14:30.1, and the only missing portion of the suppression hearings involved one witness who testified at trial on the same matters. State v. Gibson, 785 So. 2d 213, 2001 La. App. LEXIS 1213 (Apr. 11, 2001), writ denied by La. 2001-1458, 813 So. 2d 418, 2002 La. LEXIS 1327 (La. Apr. 19, 2002).

Defendant was properly sentenced to the maximum of 21 years at hard labor under La. Const. art. I, § 20, La. Code Crim. Proc. Ann. art. 894.1, La. Rev. Stat. Ann. §§ 14:10(1), 14:30.1, and 15:445, where defendant could have been convicted of second degree murder, since the trial court was not required under La. Code Crim. Proc. Ann. art. 894.1 to enumerate every mitigating factor as long as there was an adequate basis for the sentence, and where the sentence was not excessive. State v. Darby, 476 So. 2d 400, 1985 La. App. LEXIS 9811 (Sept. 25, 1985).

• Postconviction Proceedings

•• General Overview. — Defendant’s motion for a post-verdict judgment of acquittal in a prosecution for second degree murder was properly denied under La. Const. art. V, § 10(B), La. Code Crim. Proc. Ann. art. 821, La. Rev. Stat. Ann. §§ 14:10 and 14:30.1 because the evidence was sufficient where a witness consistently stated that she was able to observe the shooting at issue from her position. State v. Brown, 768 So. 2d 670, 2000 La. App. LEXIS 2182 (Sept. 27, 2000).

•• Clemency. — Pursuant to the mandatory provisions of La. Rev. Stat. Ann. § 14:30.1, the court changed defendant’s sentence for second degree murder to life in prison without benefit of probation, parole, or suspension of sentence, where the trial court improperly sentenced defendant to life in prison without benefit of pardon, parole, or suspension of sentence. State v. Matthieu, 527 So. 2d 530, 1988 La. App. LEXIS 1380 (June 22, 1988), writ of certiorari denied by 541 So. 2d 864, 1989 La. LEXIS 1053 (La. 1989).

•• Motions for New Trial. — Defendant’s second-degree murder conviction, pursuant to La. Rev. Stat. Ann. § 14:30.1, was affirmed where defendant knowingly and intelligently waived the right to a jury trial; evidence was sufficient to support conviction and defendant’s motion for a new trial was properly denied. State v. Wolfe, 738 So. 2d 1093, 1999 La. App. LEXIS 1526 (Apr. 21, 1999), writ denied by La. 99-1460, 756 So. 2d 281, 1999 La. LEXIS 3428 (La. Dec. 10, 1999), writ of certiorari denied by 529 U.S. 1115, 120 S. Ct. 1976, 146 L. Ed. 2d 805, 2000 U.S. LEXIS 3288, 68 U.S.L.W. 3711 (2000).

In a conviction for second degree murder, the trial court did not err in its denial of defendant’s motions for a new trial and for a post-verdict judgment of acquittal under La. Code Crim. Proc. Ann. arts. 652, 821, 851(1), (2), (5), 858, and La. Rev. Stat. Ann. §§ 14:30.1(A)(1), 15:432, where the trial court did not abuse its discretion in refusing to charge the jury finding that the evidence did not preponderate in favor of the insanity defense and where a rational trier of fact could have found that defendant failed to prove by a preponderance of the evidence that he was legally insane at the time of the offense. State v. Campbell, 673 So. 2d 1061, 1996 La. App. LEXIS 530 (Mar. 13, 1996), writ of certiorari denied by La. 96-1785, 685 So. 2d 140, 1997 La. LEXIS 135 (La. Jan. 10, 1997), reversed by, remanded by 523 U.S. 392, 118 S. Ct. 1419, 140 L. Ed. 2d 551, 1998 U.S. LEXIS 2787, 66 U.S.L.W. 4258, 11 Fla. L. Weekly Fed. S 466, 98 Cal. Daily Op. Service 2945, 1998 Colo. J. C.A.R. 1950, 98 D.A.R. 4026, 172 A.L.R. Fed. 597 (1998).

It was not error to deny defendant’s motion for a new trial and his motion for a post-judgment verdict of acquittal where the evidence viewed in the light most favorable to the prosecution established all of the elements of second-degree murder under La. Rev. Stat. Ann. § 14:30.1, including the requisite specific intent as defined in La. Rev. Stat. Ann. § 14:10, and a rational trier of fact could have found defendant guilty of second-degree murder beyond a reasonable doubt. State v. Savage, 575 So. 2d 478, 1991 La. App. LEXIS 220 (Feb. 6, 1991), writ of certiorari denied by 586 So. 2d 556, 1991 La. LEXIS 2787 (La. 1991).

Where a rational trier could infer that defendant police officer had believed he was being shot at by the motorcyclists he was pursing, and where the issue who whether defendant reasonalty believed he was in imminent danger of losing his life or receiving great bodily harm, the appellate court granted defendant a new trial. State v. Rosiere, 488 So. 2d 965, 1986 La. LEXIS 6445 (May 20, 1986).

•• Motions to Vacate Judgment. — Defendant was properly convicted of second degree murder, in violation of La. Rev. Stat. Ann. § 14:30.1, rather than manslaughter; a rational trier of fact, viewing the evidence in the light most favorable to the prosecution pursuant to La. Code Crim. Proc. Ann. art. 821(B), could have concluded that, even assuming the victim’s adavances toward defendant’s girlfriend suggested some provocation, defendant blood had actually cooled or that an average person’s blood would have cooled prior to the time defendant shot and killed the victim. State v. Vessell, 496 So. 2d 576, 1986 La. App. LEXIS 7880 (Oct. 15, 1986), writ of certiorari denied by 500 So. 2d 420, 1987 La. LEXIS 8336 (La. 1987).

• Appeals

•• Reversible Errors

••• General Overview. — Defendant was entitled to a new trial where, in his murder trial, the state suppressed material evidence regarding the criminal history of the prosecution’s key witness who was the sole witness to claim he could identify defendant as the shooter and, to compound the detriment to defendant, the state used the very type of evidence withheld from defendant to effectively impeach defendant’s witnesses. State v. Bright, 875 So. 2d 37, 2004 La. LEXIS 1783 (May 25, 2004).

Although the prosecutor’s remarks constituted an improper resort to personal experience, those remarks did not deny defendant a fair trial before an impartial jury as the trial court twice informed the jury that the statements and arguments made by the attorneys were not to be considered as evidence; thus, reversal of defendant’s second degree murder conviction was not required. State v. Amin, 839 So. 2d 262, 2003 La. App. LEXIS 82 (Jan. 28, 2003).

Although the state did not cite in the indictment the statute under which a defendant was charged with second degree murder, La. Rev. Stat. Ann. § 14:30.1, it was not ground for reversal given that the defendant was not prejudiced. State v. Heath, 447 So. 2d 570, 1984 La. App. LEXIS 8318 (Feb. 28, 1984), writ of certiorari denied by 448 So. 2d 1302, 1984 La. LEXIS 8734 (La. 1984).

•• Standards of Review

••• Abuse of Discretion

•••• General Overview. — Trial court did not abuse its sentencing discretion in imposing on defendant the maximum sentences for the offenses of attempted armed robbery, La. Rev. Stat. Ann. §§ 14:64 and 14:27, and attempted second degree murder, La. Rev. Stat. Ann. §§ 14:30.1 and 14:27, which amounted to 49 ½ years and 50 years respectively, and ordering that they run concurrently; defendant created a risk of death or great bodily harm to the victim during the commission of the offense, he had a previous felony conviction for second degree murder, and his sentence was one-half as long as it could have been; thus, defendant’s sentence was not excessive under La. Const. art. I, § 20. State v. Robicheaux, 865 So. 2d 149, 2003 La. App. LEXIS 3678 (Dec. 30, 2003), writ denied by La. 2004-0381, 876 So. 2d 830, 2004 La. LEXIS 2211 (La. June 25, 2004).

••• Harmless & Invited Errors

•••• General Overview. — It was harmless error when a forensic expert testified that the state’s theory of a murder case was the only reasonable explanation, because the physical evidence tying defendant to the crime scene was uncontroverted; his DNA was found in a blood smear on the panel of the door that was kicked in at the victim’s house and his shoe contained a blood droplet with the victim’s DNA and glass similar to the glass found in the broken window of the house. State v. Pickett, 878 So. 2d 722, 2004 La. App. LEXIS 1361 (May 26, 2004), writ denied by La. 2004-1632, 887 So. 2d 477, 2004 La. LEXIS 3550 (La. Nov. 15, 2004).

Where defendant complained that the trial court deprived him of his Sixth Amendment right of confrontation by allowing the admission of inculpatory statements made by his co-defendant, and defendant did not have the opportunity to cross-examine co-defendant, appellate court found that co-defendant’s statements were not necessary to the state’s case and, in light of the overwhelming evidence submitted by the state, including defendant’s own confession, the court found that the guilty verdict was surely unattributable to any possible error. State v. Jackson, 880 So. 2d 841, 2004 La. App. LEXIS 1071 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1399, 885 So. 2d 1118, 2004 La. LEXIS 3337 (La. Nov. 8, 2004).

Jury heard the victim’s unequivocal testimony describing defendant as the assailant who took his car keys at gunpoint, shot him two times at close range, and then drove away in the victim’s vehicle, and the jury also heard defendant’s recorded statement to police admitting approaching the victim while armed with a handgun, taking the keys by force, and firing the gun accidentally; in light of the compelling evidence of guilt, it was harmless error for the prosecutor to comment on defendant’s failure to take the stand, albeit grounds for a mistrial. State v. Small, 850 So. 2d 1019, 2003 La. App. LEXIS 1897 (June 27, 2003), writ denied by La. 2003-2202, 865 So. 2d 75, 2004 La. LEXIS 305 (La. Jan. 30, 2004).

Erroneous jury instruction that improperly included “intent to inflict great bodily harm” as an element of attempted second degree murder was not a structural error mandating reversal but was subject to a harmless error analysis or in the case of an ineffective assistance claim, an analysis of whether defendant was prejudiced by the error. State v. Hongo, 706 So. 2d 419, 1997 La. LEXIS 3345 (Dec. 2, 1997), writ denied by La. 99-1308, 749 So. 2d 628, 1999 La. LEXIS 2881 (La. Sept. 24, 1999), writ denied by La. 2001-0142, 797 So. 2d 70, 2001 La. LEXIS 2646 (La. Sept. 21, 2001).

Defendants who were sentenced for their convictions of second degree murder on the same day that the trial court denied their motions for new trial and for post-verdict judgments of acquittal, rather than after 24 hours had elapsed as required by La. Code Crim. Proc. Ann. art. 873, were not entitled to appellate relief because they were not prejudiced; sentence for second degree murder was mandatory, and premature sentencing had no effect on trial court’s decision to impose the sentences. State v. Huff, 660 So. 2d 529, 1995 La. App. LEXIS 2349 (Aug. 23, 1995), writ denied by La. 96-0212, 693 So. 2d 754, 1997 La. LEXIS 1481 (La. May 1, 1997).

••• Plain Error

•••• General Overview. — Where a trial court failed to impose a condition that defendant’s life sentence was to be served without possibility of parole, as mandated by La. Rev. Stat. Ann. § 14:30.1, the error patent was ignored in the defendant’s appeal when the state failed to object to the trial court and did not appeal. State v. Bell, 471 So. 2d 277, 1985 La. App. LEXIS 8915 (June 5, 1985).

••• Substantial Evidence

•••• General Overview. — Where the evidence showed that defendant failed to get medical help for a victim after a shooting, placed the body in a trunk of a car, discarded bloodstained clothing, buried the victim in a remote area, fled the state, and told several different accounts of what happened, there was sufficient evidence to support a conviction for second degree murder; moreover, the State was not required to prove specific intent since it could have been inferred from the circumstances. State v. James, 873 So. 2d 858, 2004 La. App. LEXIS 1160 (May 12, 2004).

There was sufficient evidence to support a conviction for second degree murder in a case where defendant stabbed an estranged spouse in an office because defendant was unable to show that the act was done in the sudden heat of passion; even if the spouse had berated defendant prior to the crime, mere words were insufficient to establish provocation. State v. Lemons, 870 So. 2d 503, 2004 La. App. LEXIS 826 (Apr. 7, 2004), writ denied by La. 2004-1288, 885 So. 2d 584, 2004 La. LEXIS 3210 (La. Oct. 29, 2004).

There was sufficient evidence to support a conviction for second degree murder where two witnesses and an accomplice testified that defendant ran away from the scene of an attempted robbery after shooting a victim in the head at close range; the jury was free to reject defendant’s testimony that the partially disabled victim was the aggressor, and the fact that a gun was fired at close range was sufficient to establish a specific intent to commit the crime. State v. Walker, 870 So. 2d 442, 2004 La. App. LEXIS 834 (Apr. 7, 2004).

Evidence supported defendant’s second degree murder conviction where witnesses (members of defendant’s “group”) testified defendant shot the victim three times, the evidence showed the victim had not presented a threat to defendant, and defendant, after initially denying the shooting, had confessed, with no mention of being in imminent danger or of being angry or upset when defendant committed the crime. State v. Pouncy, 862 So. 2d 387, 2003 La. App. LEXIS 3336 (Dec. 10, 2003), writ denied by La. 2004-0247, 876 So. 2d 75, 2004 La. LEXIS 1901 (La. June 4, 2004).

Sufficient evidence existed to convict defendant of murder where two witnesses identified defendant as the shooter, and one of the witnesses saw defendant stand over the victim and fire shots. State v. Harris, 859 So. 2d 690, 2003 La. App. LEXIS 1707 (May 28, 2003), writ of certiorari denied by La. 2003-1977, 862 So. 2d 982, 2004 La. LEXIS 63 (La. Jan. 9, 2004).

There was sufficient evidence to convict defendant of second degree murder, a violation of La. Rev. Stat. Ann. § 14:30.1, because police had probable cause to arrest defendant for public intoxication, defendant admitted to being at the scene of the homicide, bruise imprints on the face and neck of the victim were made by defendant’s tennis shoes, and the victim’s blood was on his jeans. State v. Hansbro, 796 So. 2d 185, 2001 La. App. LEXIS 2033 (Sept. 26, 2001), writ of certiorari denied by La. 2001-2970, 827 So. 2d 1177, 2002 La. LEXIS 3077 (La. Oct. 25, 2002).

There was sufficient evidence under La. Code Crim. Proc. Ann. art. 821 to convict defendant of second degree murder, a violation of La. Rev. Stat. Ann. § 14:30.1(A), and aggravated kidnapping, a violation of La. Rev. Stat. Ann. § 14:44. Although largely circumstantial the evidence was competent under La. Rev. Stat. Ann. § 15:438 and showed that a reasonable person in the victim’s place could have believed, when confronted by a man desperate to get away and armed with a very large gun, that she would not have been safely released unless she complied with his demands. Because the victim is dead, requiring additional evidence that defendant expressly announced to the victim she would not be released unless she complied with his demands is overly technical and unnecessary. State v. Morris, 770 So. 2d 908, 2000 La. App. LEXIS 2923 (Nov. 3, 2000), writ denied by La. 2000-3293, 799 So. 2d 496, 2001 La. LEXIS 3996 (La. Oct. 12, 2001), writ of certiorari denied by 535 U.S. 934, 122 S. Ct. 1311, 152 L. Ed. 2d 220, 2002 U.S. LEXIS 1637, 70 U.S.L.W. 3577 (2002).

State presented sufficient evidence to establish defendant’s identity as the killer and to support defendant’s conviction for second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1, where a witness testified that defendant had inquired after the victim’s whereabouts, and that he saw defendant running from the victim’s house shortly after he heard gunshots coming from the house. State v. Derouselle, 769 So. 2d 141, 2000 La. App. LEXIS 2506 (Aug. 30, 2000), writ denied by La. 2000-2750, 799 So. 2d 491, 2001 La. LEXIS 4039 (La. Oct. 12, 2001).

Pursuant to La. Const. art. V, § 10(B), an appellate court’s authority to review the factual determinations of the trial court in support of a conviction of second degree murder under La. Rev. Stat. Ann. § 14:30.1(A)(2) was limited to a Jackson sufficiency of the evidence evaluation and did not extend to credibility determinations made by the trier of fact. State v. Williams, 758 So. 2d 1003, 2000 La. App. LEXIS 1143 (May 15, 2000), writ denied by La. 2000-1784, 791 So. 2d 111, 2001 La. LEXIS 1589 (La. Apr. 27, 2001).

Where it was established that a victim was killed by gunfire in a sudden, drive-by attack, and the jury found a witness’ identifications of the defendants credible while finding other witnesses’ testimony not credible, the fact that the state produced no physical evidence linking the defendants to the shooting did not prevent the evidence from being sufficient to convict them of second degree murder. State v. Laymon, 756 So. 2d 1160, 2000 La. App. LEXIS 687 (Mar. 15, 2000), writ denied by La. 2000-1519, 791 So. 2d 648, 2001 La. LEXIS 1181 (La. May 4, 2001), writ denied by La. 2000-1412, 791 So. 2d 1288, 2001 La. LEXIS 1277 (La. May 11, 2001).

Evidence was sufficient to support defendant’s conviction as a principal to second-degree murder where defendant drove his accomplice to the scene of the crime, waited while the accomplice shot and killed the victim, allowed the accomplice back into the car and drove him home, did nothing to stop the accomplice, did nothing to help the victim, and lied to the police when they first confronted him. State v. Hall, 750 So. 2d 1105, 1999 La. App. LEXIS 3682 (Dec. 22, 1999).

Evidence that defendant declared his intention to shoot somebody, aimed a rifle at the victim, and laughed after shooting was sufficient to establish his specific intent to commit second degree murder. State v. Perow, 616 So. 2d 1336, 1993 La. App. LEXIS 1230 (Mar. 31, 1993), writ of certiorari denied by 623 So. 2d 1303, 1993 La. LEXIS 2380 (La. 1993).

Under La. Rev. Stat. Ann. § 14:30.1(A)(1), a trial court properly denied a criminal defendant’s motion for post-verdict judgment of acquittal where the evidence showed that the defendant reached into the truck and stabbed the victim in the chest with a pocketknife, which indicated a specific intent to kill or to inflict great bodily harm. State v. Overton, 596 So. 2d 1344, 1992 La. App. LEXIS 578 (Mar. 6, 1992), writ of certiorari denied by 599 So. 2d 315, 1992 La. LEXIS 1847 (La. 1992).

Evidence was sufficient to support defendant’s second degree murder conviction where it established that defendant, while armed with a gun, intended to take cocaine from his victim and, in the process, shot and killed the victim; although the victim did not legally own the cocaine, it was clearly in the victim’s possession, and the victim had a greater right to its possession than did the defendant at the time of the attempted taking. State v. Laird, 548 So. 2d 373, 1989 La. App. LEXIS 1537 (Sept. 1, 1989), writ of certiorari denied by 556 So. 2d 54, 1990 La. LEXIS 110 (La. 1990), writ denied by La. 95-0916, 666 So. 2d 668, 1996 La. LEXIS 220 (La. Jan. 26, 1996).

Defendant’s specific intent to kill could be inferred from evidence that defendant shot the victim in the back twice with a.357 magnum pistol, once while standing over the victim as he lay on the ground, and thus there was sufficient evidence to convict defendant of second degree murder. State v. Rankin, 454 So. 2d 880, 1984 La. App. LEXIS 9339 (July 31, 1984), affirmed by 465 So. 2d 679, 1985 La. LEXIS 8370 (La. 1985).

Where the current court found that defendant could not have, while shooting the victim, intended to kill both the victim and another person who was not present, defendant’s first-degree murder conviction was modified to second-degree murder. State v. Andrews, 452 So. 2d 687, 1984 La. LEXIS 9400 (June 27, 1984).

• Habeas Corpus

•• Review

••• Standards of Review

•••• General Overview. — Where the testimony of the experts and the eye-witness accounts provided sufficient evidence for the jury to have found an inmate guilty of second degree murder under La. Rev. Stat. Ann. § 14:30.1, the inmate’s claim, presented in a 28 U.S.C.S. § 2254 habeas corpus petition, that the prosecution had not presented sufficient evidence to support the conviction, failed. Graves v. Cain, 2003 U.S. Dist. LEXIS 8811 (May 15, 2003).

EVIDENCE

• Demonstrative Evidence

•• Admissibility. — Four gruesome photographs were admissible into evidence because their prejudicial effect did not outweigh their probative value where they were crucial to the question of specific intent to murder. State v. Edwards, 412 So. 2d 1029, 1982 La. LEXIS 10665 (Apr. 5, 1982).

•• Photographs. — Defendant was properly convicted of second degree murder because the evidence was legally sufficient for the jury to conclude the state proved beyond a reasonable doubt that he was guilty of second degree murder committed during an armed robbery. State v. Jackson, 714 So. 2d 87, 1998 La. App. LEXIS 1181 (May 13, 1998), writ denied by La. 98-1778, 727 So. 2d 444, 1998 La. LEXIS 3311 (La. Nov. 6, 1998).

• Hearsay

•• Exemptions

••• Confessions

•••• General Overview. — A trial court properly refused to suppress a custodial confession made by a defendant charged with two counts of second degree murder in violation of La. Rev. Stat. Ann. § 14:30.1 because the evidence supported the finding that the confession was given freely and voluntarily and not induced by threats, promises, or coercion. State v. Bennett, 454 So. 2d 1165, 1984 La. App. LEXIS 9360 (July 18, 1984), writ of certiorari denied by 460 So. 2d 604, 1984 La. LEXIS 10160 (La. 1984).

••• Statements by Coconspirators

•••• General Overview. — Co-defendant’s statement was admissible hearsay in defendant’s second degree murder trial where the State had presented a prima facie case of conspiracy to commit accessory after fact when co-defendant admitted that defendant had removed the victim’s body and that co-defendant had cleaned the blood from the kitchen and the trial court erred when it did not admit the statement as an exception to the hearsay rule under La. Code Evid. Ann. art. 801(D)(3)(b). State v. Woodard, 847 So. 2d 629, 2003 La. App. LEXIS 1385 (Apr. 30, 2003).

• Inferences & Presumptions

•• General Overview. — Where defendant argued that his sentences were excessive as a result of the cumulation of all the charges for trial and that the trial judge erred ordering that he be sentenced to consecutive sentences, considering the findings and recommendations contained in the presentence investigation report, the evidence of defendant’s guilt for the crimes under appellate review, and his status as a sixth felony offender under La. Rev. Stat. Ann. art. 15:529.1(A)(c)(ii), the trial court did not abuse its discretion in either the length of, or manner in which, the sentences are to be served. State v. Simmons, 848 So. 2d 58, 2003 La. App. LEXIS 2190 (May 14, 2003), writ denied by La. 2003-1718, 872 So. 2d 508, 2004 La. LEXIS 1734 (La. May 14, 2004).

•• Inferences. — Defendant’s specific intent to kill was inferred from his discharge of a shotgun aimed at, and in close proximity to, the victims, which supported defendant’s conviction for second degree murder, in violation of La. Rev. Stat. Ann. § 14:30.1, and attempted second degree murder, in violation of La. Rev. Stat. Ann. § 14:27. State v. Bell, 471 So. 2d 277, 1985 La. App. LEXIS 8915 (June 5, 1985).

• Procedural Considerations

•• Circumstantial & Direct Evidence. — In a criminal prosecution for second degree murder, defendant was properly convicted upon evidence that he stabbed and cut the victim 50 times; based on the circumstantial evidence, the jury could conclude that defendant had the requisite specific intent to kill or to inflict great bodily harm. State v. Sales, 867 So. 2d 849, 2004 La. App. LEXIS 403 (Mar. 3, 2004), writ denied by La. 2004-1305, 899 So. 2d 569, 2005 La. LEXIS 1288 (La. Apr. 22, 2005).

Where based on eyewitness testimony, a jury could have concluded beyond a reasonable doubt that a defendant shot a victim while attempting to rob him and immediately fled the scene, and where there was medical testimony that the victim died from a gunshot wound to the back, the evidence, direct and circumstantial, was legally sufficient to convict the defendant of second degree murder beyond a reasonable doubt. State v. Davis, 732 So. 2d 612, 1999 La. App. LEXIS 818 (Mar. 31, 1999), writ denied by La. 1999-3114, 761 So. 2d 539, 2000 La. LEXIS 1313 (La. May 5, 2000).

Although defendant argued that the evidence presented against him was just as probative of another’s guilt as it was of his, the direct evidence, when considered in conjunction with the circumstantial evidence, was sufficient to convince a rational trier of facts, viewing the evidence in the light most favorable to the prosecution, that the essential elements of the crime of second degree murder were proved beyond a reasonable doubt. State v. Grabert, 467 So. 2d 1327, 1985 La. App. LEXIS 9135 (Apr. 15, 1985), writ of certiorari denied by 470 So. 2d 125, 1985 La. LEXIS 8934 (La. 1985).

After eliminating trial court’s findings that were contrary to the medical testimony, the circumstantial evidence failed to exclude defendant’s reasonable hypothesis of self-defense in accordance with La. Rev. Stat. Ann. § 15:438, and his conviction for second degree murder in violation of La. Rev. Stat. Ann. § 14:30.1 was reversed. State v. Garcia, 470 So. 2d 145, 1985 La. App. LEXIS 8786 (Apr. 15, 1985), reversed by 483 So. 2d 953, 1986 La. LEXIS 5707 (La. 1986).

State submitted sufficient evidence of defendant’s specific intent to murder her husband where it could be strongly inferred from the circumstances and nature of the killing that she intended to kill or inflict great bodily harm on the victim; the victim was shot twice, in the chest and the thigh, defendant told a friend that she shot him, and her friend testified that he and defendant devised a plan to explain the victim’s absence. State v. Ring, 461 So. 2d 1162, 1984 La. App. LEXIS 10148 (Dec. 12, 1984), writ of certiorari denied by 465 So. 2d 732, 1985 La. LEXIS 8317 (La. 1985).

•• Exclusion & Preservation by Prosecutor. — Co-defendant’s statement was admissible hearsay in defendant’s second degree murder trial where the State had presented a prima facie case of conspiracy to commit accessory after fact when co-defendant admitted that defendant had removed the victim’s body and that co-defendant had cleaned the blood from the kitchen and the trial court erred when it did not admit the statement as an exception to the hearsay rule under La. Code Evid. Ann. art. 801(D)(3)(b). State v. Woodard, 847 So. 2d 629, 2003 La. App. LEXIS 1385 (Apr. 30, 2003).

•• Weight & Sufficiency. — Defendant’s conviction for the second-degree murder of his child pursuant to La. Rev. Stat. Ann. § 14:30.1(A)(2)(b) was proper where none of the experts believed that the injuries to the child could have been caused by falling down the stairs, choking, or CPR. State v. Smith, 877 So. 2d 1123, 2004 La. App. LEXIS 1673 (June 29, 2004), writ denied by La. 2004-2081, 891 So. 2d 669, 2005 La. LEXIS 61 (La. Jan. 7, 2005).

Eyewitness’s testimony describing the getaway car and identification of defendant as the person who killed the victim, and the fact that defendant hid when the police came to arrest him inferring guilt, was sufficient evidence to support defendant’s second-degree murder conviction. State v. Allen, 876 So. 2d 122, 2004 La. App. LEXIS 1499 (May 19, 2004), writ denied by La. 2004-1704, 888 So. 2d 194, 2004 La. LEXIS 3441 (La. Nov. 19, 2004), writ denied by 999 So. 2d 773, 2009 La. LEXIS 1855 (La. 2009).

Pursuant to calculated plans to rob the victim, defendant and another individual, who were armed with handguns, kicked in the front door of the victim’s residence and entered the residence; during the robbery attempt, a shot was fired, and the victim sustained a non-fatal gunshot wound to the chest; however, the evidence was insufficient to support defendant’s conviction for attempted second degree murder because proof of defendant’s participation in the robbery plans and subsequent attempt to carry them out, without more, did not support a rational inference that he specifically intended to kill the victim. State v. Herron, 879 So. 2d 778, 2004 La. App. LEXIS 1257 (May 14, 2004).

Where defendant testified that he removed the belt he was wearing during a fight, put it around the victim’s neck, and strangled the victim, killing him, the evidence was sufficient to support his conviction for second degree murder. State v. Stein, 874 So. 2d 279, 2004 La. App. LEXIS 1069 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1345, 885 So. 2d 1122, 2004 La. LEXIS 3334 (La. Nov. 8, 2004).

Evidence was sufficient to have supported a conviction for specific intent murder, where, although defendant had mental health problems, nothing led defendant’s expert to believe defendant was in a drug-induced stupor when he made statements to police and she did not feel that defendant was incapable of understanding the difference between right and wrong. State v. Jackson, 880 So. 2d 841, 2004 La. App. LEXIS 1071 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1399, 885 So. 2d 1118, 2004 La. LEXIS 3337 (La. Nov. 8, 2004).

Defendant’s claim that he had the specific intent to kill attempted murder victim until the moment he shot the victim had no merit, where it was apparent from the police statements that he intended all along to shoot the victim, and that circumstances simply led him to fire earlier than planned, and there was no evidence that the victim was going to commit a forcible act against defendant, and the victim testified that he did not have a gun. State v. Jackson, 880 So. 2d 841, 2004 La. App. LEXIS 1071 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1399, 885 So. 2d 1118, 2004 La. LEXIS 3337 (La. Nov. 8, 2004).

Evidence was sufficient to have supported a conviction for specific intent murder, where defendant stated co-defendant enlisted him to kill the assault victim in exchange for a share of that victim’s cocaine, and by his own account, defendant went to the apartments with the intention of carrying out that act; he admitted to police that he fired 10 shots at the murder victim despite the fact that that victim was running away from him. State v. Jackson, 880 So. 2d 841, 2004 La. App. LEXIS 1071 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1399, 885 So. 2d 1118, 2004 La. LEXIS 3337 (La. Nov. 8, 2004).

Where the only direct proof of defendant’s intent to kill the victim was co-defendant’s last statement, in which he said defendant offered him six thousand dollars worth of cocaine to kill the victim, and co-defendant’s statement was supported by defendant’s own admission that he obtained a gun for co-defendant, and that he (defendant) took the victim’s cocaine, such evidence was sufficient to prove attempted second degree murder. State v. Wiley, 880 So. 2d 854, 2004 La. App. LEXIS 1072 (Apr. 27, 2004), writ denied by La. 2004-1298, 885 So. 2d 585, 2004 La. LEXIS 3215 (La. Oct. 29, 2004).

There was sufficient evidence to support a conviction for second degree murder where two witnesses and an accomplice testified that defendant ran away from the scene of an attempted robbery after shooting a victim in the head at close range; the jury was free to reject defendant’s testimony that the partially disabled victim was the aggressor, and the fact that a gun was fired at close range was sufficient to establish a specific intent to commit the crime. State v. Walker, 870 So. 2d 442, 2004 La. App. LEXIS 834 (Apr. 7, 2004).

Sufficient evidence supported a second degree murder conviction, although the body was never found; an accomplice’s testimony as to the method of the killing matched statements defendant made to others, in which he bragged about the murder. State v. Genter, 872 So. 2d 552, 2004 La. App. LEXIS 1120 (Apr. 7, 2004), writ denied by La. 2004-1302, 885 So. 2d 585, 2004 La. LEXIS 3216 (La. Oct. 29, 2004).

Evidence was sufficient to have convicted defendant of second degree murder of his wife’s lover, where (1) the victim was found shot to death, (2) the victim was last seen getting into a van driven by defendant’s wife, (3) the victim confessed to being a part of the killing, and (4) the wife took the police to the original murder scene, helping to retrieve crucial evidence, and explained how defendant lay in wait in the back of the van; the state clearly established that the gun in question was the murder weapon. State v. Morehead, 870 So. 2d 428, 2004 La. App. LEXIS 760 (Apr. 2, 2004), writ denied by La. 2004-1283, 883 So. 2d 1043, 2004 La. LEXIS 3127 (La. Oct. 15, 2004), writ denied by La. 2006-0079, 937 So. 2d 374, 2006 La. LEXIS 2587 (La. Sept. 22, 2006).

Where defendant shot the victim once during a confrontation, and then fired a second round of bullets resulting in eight wounds to the victim’s body, the evidence was sufficient to convict him of second degree murder. State v. Miller, 868 So. 2d 239, 2004 La. App. LEXIS 404 (Mar. 3, 2004), writ denied by La. 2004-1127, 883 So. 2d 1027, 2004 La. LEXIS 3029 (La. Oct. 8, 2004).

Circumstantial evidence was sufficient to sustain defendant’s conviction for attempted second degree murder in a case arising from a drive-by shooting; although there were four men in the car, the gun was found in a closet at defendant’s house, so defendant was not entitled to a post verdict judgment of acquittal, under La. Code Crim. Proc. Ann. art. 821(B). State v. Hamilton, 867 So. 2d 151, 2004 La. App. LEXIS 443 (Mar. 3, 2004), writ denied by La. 2004-1227, 899 So. 2d 567, 2005 La. LEXIS 1282 (La. Apr. 22, 2005).

Where there was sufficient evidence of the felony of attempted armed robbery, the evidence was sufficient to convict defendant of attempted second degree murder, La. Rev. Stat. Ann. §§ 14:30.1 and 14:27. State v. Robicheaux, 865 So. 2d 149, 2003 La. App. LEXIS 3678 (Dec. 30, 2003), writ denied by La. 2004-0381, 876 So. 2d 830, 2004 La. LEXIS 2211 (La. June 25, 2004).

Evidence was sufficient to convict defendant as a principal of second degree murder where (1) defendant was not surprised by the shooting and did not say anything after the shooting, and thus, defendant failed to show that the state did not sufficiently prove the element of intent required for a second degree murder conviction; (2) he did nothing to try and stop the shooting; (3) he accompanied the shooter and another person to a remote area where the car was set on fire with the victim, who was still alive, inside it; and (4) the marijuana taken from the victim was divided between the three people. State v. Cooper, 862 So. 2d 512, 2003 La. App. LEXIS 3569 (Dec. 23, 2003), writ denied by La. 2004-0236, 876 So. 2d 74, 2004 La. LEXIS 1900 (La. June 4, 2004).

Evidence supported defendant’s second degree murder conviction where witnesses (members of defendant’s “group”) testified defendant shot the victim three times, the evidence showed the victim had not presented a threat to defendant, and defendant, after initially denying the shooting, had confessed, with no mention of being in imminent danger or of being angry or upset when defendant committed the crime. State v. Pouncy, 862 So. 2d 387, 2003 La. App. LEXIS 3336 (Dec. 10, 2003), writ denied by La. 2004-0247, 876 So. 2d 75, 2004 La. LEXIS 1901 (La. June 4, 2004).

Defendant’s conviction and sentence for second-degree murder was proper where defendant offered no facts to prove that he was prejudiced by the loss of the evidence in question or that the police acted in bad faith, thus denying him due process; two eyewitnesses identified defendant as the shooter and the evidence left no question as to defendant’s specific intent to kill the victim. State v. LeBlanc, 862 So. 2d 129, 2003 La. App. LEXIS 3297 (Nov. 19, 2003), writ denied by La. 2004-0054, 872 So. 2d 1078, 2004 La. LEXIS 1620 (La. May 7, 2004).

Where defendant shot the victim to death following an altercation outside a fast food restaurant, the evidence was sufficient to support his conviction for second degree murder. State v. Emanuel-Dunn, 868 So. 2d 75, 2003 La. App. LEXIS 3068 (Nov. 7, 2003), writ denied by La. 2004-0339, 876 So. 2d 829, 2004 La. LEXIS 2207 (La. June 25, 2004).

There was sufficient evidence to sustain defendant’s second degree murder conviction as a principal where the evidence showed that defendant assisted the real murderer in obtaining a weapon and ammunition, defendant was in constant contact with the real murderer before and after the victim’s disappearance, defendant admitted to attempting to poison the victim, defendant expressed dissatisfaction with the marriage, defendant provided police with an “anonymous” tip concerning the whereabouts of the victim’s vehicle, and defendant’s story regarding the victim’s whereabouts before the murder was never substantiated. State v. Sykes, 857 So. 2d 638, 2003 La. App. LEXIS 2803 (Oct. 7, 2003), writ of certiorari denied by La. 2003-3429, 869 So. 2d 875, 2004 La. LEXIS 1160 (La. Apr. 2, 2004).

Defendant’s conviction for second-degree murder was proper where the evidence was sufficient to support the conviction; the factors that defendant might have been distraught due to his wife’s having left the marriage were insufficient to require the jury to have found that he was acting in sudden passion and the wounds in the victim’s neck were not consistent with defendant’s story that she approached him with a knife and he forced her hand and the knife into her neck. State v. Chesson, 856 So. 2d 166, 2003 La. App. LEXIS 2642 (Oct. 1, 2003), writ denied by La. 2003-2913, 867 So. 2d 686, 2004 La. LEXIS 559 (La. Feb. 13, 2004).

Defendant’s conviction of attempted second degree murder was affirmed because the jury had sufficient evidence to infer that defendant had the specific intent to kill the deputy in that defendant did not attempt to avoid hitting the deputy, where the record showed that: (1) While attempting to escape from arrest in a vehicle pursuit, defendant turned into a dead end street and a deputy ordered defendant to get out of his truck; (2) defendant backed up his truck straight towards the deputy, continually increasing his speed, until the deputy had to jump onto his patrol car to avoid being run over; and (3) testimony showed that the defendant could have turned his truck around or driven through yards adjacent to the street in order to avoid the deputy. State v. Jones, 855 So. 2d 408, 2003 La. App. LEXIS 2426 (Sept. 10, 2003), writ denied by La. 2004-0409, 889 So. 2d 262, 2005 La. LEXIS 216 (La. Jan. 14, 2005).

Evidence was sufficient to sustain defendant’s second degree murder conviction where witnesses testified that they saw defendant with an assault rifle, described his appearance, and testified about where the victim was located. State v. Mack, 850 So. 2d 1035, 2003 La. App. LEXIS 1898 (June 27, 2003), writ of certiorari denied by La. 2003-2122, 864 So. 2d 628, 2004 La. LEXIS 197 (La. Jan. 16, 2004).

Second degree murder conviction under La. Rev. Stat. Ann. § 14:30.1 was affirmed; a rational trier of fact could have concluded that defendant did not establish the mitigating factors for manslaughter, La. Rev. Stat. Ann. § 14:31, by a preponderance of the evidence, and viewed in a light most favorable to the prosecution, the testimony and evidence were legally sufficient, and would justify any rational jury’s finding that defendant had the specific intent to kill or inflict great bodily harm, without provocation, when he fired his weapon at the victim at close range. State v. Brooks, 839 So. 2d 1075, 2003 La. App. LEXIS 513 (Mar. 5, 2003), writ denied by La. 2003-0974, 857 So. 2d 517, 2003 La. LEXIS 3288 (La. Nov. 7, 2003).

Evidence was sufficient to sustain defendant’s second-degree murder conviction where defendant admitted wrapping the victim’s body in a sheet and the victim’s skull was found on a sheet under defendant’s house. State v. Wright, 839 So. 2d 1112, 2003 La. App. LEXIS 594 (Mar. 5, 2003).

Evidence was sufficient to sustain defendant’s second-degree murder conviction where a witness testified that defendant told the witness that defendant had shot the victim as the victim lay in bed and then cut up the victim’s body. State v. Myers, 839 So. 2d 1183, 2003 La. App. LEXIS 619 (Mar. 5, 2003), writ denied by La. 2003-0991, 855 So. 2d 330, 2003 La. LEXIS 2927 (La. Oct. 10, 2003).

Evidence was sufficient to sustain defendant’s conviction for second-degree murder where defendant admitted beating and restraining a four year-old child and leaving the child in a cold room where the child froze to death. State v. Booker, 839 So. 2d 455, 2003 La. App. LEXIS 349 (Feb. 14, 2003), writ of certiorari denied by La. 2003-1145, 857 So. 2d 476, 2003 La. LEXIS 3185 (La. Oct. 31, 2003).

Evidence was sufficient to convict defendant as a principal to the victim’s murder because defendant was more than merely present at the crime scene as the evidence showed that defendant was present in the victim’s home and in the victim’s bedroom on the night of the victim’s murder and that defendant assisted co-defendant in the post-murder theft of numerous items from the victim’s home, that a friend washed defendant’s bloody shirt that night, and that the severity of the attack indicated that the perpetrator had the specific intent to kill or to inflict great bodily harm. State v. Amin, 839 So. 2d 262, 2003 La. App. LEXIS 82 (Jan. 28, 2003).

Evidence was sufficient to convict defendant of attempted second degree murder and armed robbery, where the victim, who knew defendant, positively identified him as the person who robbed her at gunpoint, shot her, and thereafter continued to unsuccessfully pull the trigger. State v. Gay, 830 So. 2d 356, 2002 La. App. LEXIS 3192 (Oct. 23, 2002).

Evidence was sufficient to convict defendant of second degree murder where the vehicle from which the shot came was identified as defendant’s, defendant admitted to being in the area of the crime, and where a co-defendant told officers that defendant shot the victim; although co-defendant was in police custody when he made the statement, and got a lenient sentence for his cocaine crime, the jury was aware of these facts and was free to assess the co-defendant’s credibility in light of that evidence. State v. Hurst, 828 So. 2d 1165, 2002 La. App. LEXIS 3049 (Sept. 25, 2002;), writ denied by La. 2003-0709, 869 So. 2d 840, 2004 La. LEXIS 903 (La. Mar. 19, 2004).

Evidence was sufficient to convict defendant of second degree murder and attempted second degree murder because it was reasonable for the jury to conclude that defendant held the only weapon and even if the victims had hit defendant, as defendant suggested, there was no evidence that defendant acted with anything other than the specific intent to kill when defendant (1) stabbed the deceased victim several times and slashed the deceased victim’s neck and (2) stabbed the other victim several times in the arm, stomach, chest, and neck. State v. Miller, 824 So. 2d 1208, 2002 La. App. LEXIS 2401 (July 25, 2002), writ denied by La. 2002-2480, 847 So. 2d 1253, 2003 La. LEXIS 2145 (La. June 27, 2003).

While State’s witnesses testified that defendant threatened and then stabbed the victim, defendant’s witnesses testified that the victim was the aggressor, that the victim was involved in another fight after defendant left, and that they did not see defendant with a weapon; thus, the evidence was sufficient to convict defendant of second degree murder, pursuant to La. Rev. Stat. Ann. § 14:30.1(A)(1), as the jury reasonably believed the State’s witnesses, and found that defendant had the specific intent to kill the victim and that the crime was not committed in self-defense. State v. Elaire, 820 So. 2d 660, 2002 La. App. LEXIS 2018 (June 19, 2002).

Defendant’s conviction for second-degree murder was proper where a rational trier of fact, viewing all of the evidence as favorable to the prosecution, could have concluded that the State proved beyond a reasonable doubt that defendant had the specific intent to commit second-degree murder and that defendant aided a co-defendant in achieving such end. State v. Mathews, 809 So. 2d 1002, 2001 La. App. LEXIS 2059 (Sept. 28, 2001), writ denied by La. 2001-2873, 824 So. 2d 1191, 2002 La. LEXIS 2619 (La. Sept. 13, 2002).

There was sufficient evidence to convict defendant of second degree murder, a violation of La. Rev. Stat. Ann. § 14:30.1, because police had probable cause to arrest defendant for public intoxication, defendant admitted to being at the scene of the homicide, bruise imprints on the face and neck of the victim were made by defendant’s tennis shoes, and the victim’s blood was on his jeans. State v. Hansbro, 796 So. 2d 185, 2001 La. App. LEXIS 2033 (Sept. 26, 2001), writ of certiorari denied by La. 2001-2970, 827 So. 2d 1177, 2002 La. LEXIS 3077 (La. Oct. 25, 2002).

Evidence was sufficient to support defendant’s conviction for second degree murder under La. Rev. Stat. Ann. § 14:30.1 where defendant had an incredible animosity toward the victim; had beaten and threatened to kill the victim on prior occasions; and, on the occasion in question, beat the victim for two hours, strangled him, stomped his genitals, and rammed a broomstick into his rectum. State v. Bloodworth, 790 So. 2d 118, 2001 La. App. LEXIS 1752 (June 27, 2001), writ denied by La. 2001-2318, 815 So. 2d 836, 2002 La. LEXIS 1571 (La. May 10, 2002).

State demonstrated sufficient evidence to prove second degree murder under La. Rev. Stat. Ann. §§ 14:30.1(A)(1) and 14:10(1) where the co-conspirator testified as to defendant’s involvement in the murder and his intention to cause the murder, and other witnesses corroborated essential portions of the necessary evidence; it was within the jury’s discretion to accept or reject the evidence. State v. Lovick, 788 So. 2d 565, 2001 La. App. LEXIS 1142 (May 16, 2001), writ denied by La. 2001-1836, 815 So. 2d 833, 2002 La. LEXIS 1560 (La. May 10, 2002).

Defendant’s act of pointing a gun at the victim’s head while firing it was evidence from which a reasonable person could have concluded that defendant had a specific intent to kill the victim under La. Rev. Stat. Ann. § 14:10(1); therefore, sufficient evidence existed to convict defendant of second degree murder under La. Rev. Stat. Ann. § 14:30.1. State v. Wisely, 780 So. 2d 1230, 2001 La. App. LEXIS 333 (Feb. 28, 2001).

Because there was sufficient evidence to convict defendant of second degree murder under La. Rev. Stat. Ann. § 14:30.1, there was sufficient evidence to convict him of manslaughter, a responsive verdict under La. Code Crim. Proc. Ann. art. 814. State v. Wisely, 780 So. 2d 1230, 2001 La. App. LEXIS 333 (Feb. 28, 2001).

Evidence was sufficient to prove beyond a reasonable doubt that defendant was the perpetrator of attempted second degree murder; there was no reasonable probability of misidentification, and the victim’s testimony, corroborated by a surveillance videotape and a witness’s testimony, was sufficient proof beyond a reasonable doubt that he had the specific intent to kill. State v. Musgrove, 774 So. 2d 1155, 2000 La. App. LEXIS 3330 (Dec. 15, 2000), writ denied by La. 2001-0356, 798 So. 2d 112, 2001 La. LEXIS 2582 (La. Sept. 28, 2001).

Evidence was sufficient to show that defendant intended to kill a victim where he drove the victim to a deserted spot in the middle of the night, allowed another to beat the victim before he intervened, and bragged that he ran over the victim with his car; later, defendant washed his clothes, put his cleaned car in a body shop, and turned over the wrong clothes to authorities. State v. Matthis, 775 So. 2d 558, 2000 La. App. LEXIS 2971 (Nov. 29, 2000), writ denied by La. 2000-3552, 801 So. 2d 358, 2001 La. LEXIS 3042 (La. Nov. 9, 2001), remanded by 970 So. 2d 505, 2007 La. LEXIS 2389 (La. 2007).

State presented sufficient evidence to establish defendant’s identity as the killer and to support defendant’s conviction for second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1, where a witness testified that defendant had inquired after the victim’s whereabouts, and that he saw defendant running from the victim’s house shortly after he heard gunshots coming from the house. State v. Derouselle, 769 So. 2d 141, 2000 La. App. LEXIS 2506 (Aug. 30, 2000), writ denied by La. 2000-2750, 799 So. 2d 491, 2001 La. LEXIS 4039 (La. Oct. 12, 2001).

Inmate’s conviction for second degree murder under La. Rev. Stat. Ann. § 14:30.1 was supported by sufficient evidence, where: (1) the victim had told her boyfriend that the inmate expressed sexual interest in her; (2) witnesses saw the victim riding in the inmate’s car to pick up a hibachi grille at her former apartment; (3) no one saw the victim alive after she was seen with the inmate; (4) the inmate was familiar with the abandoned house and heavily wooded area where the victim’s body was found in a septic tank; (5) a witness saw a car resembling the inmate’s leaving the driveway of the abandoned house during the time period that the coroner estimated as the time of death; (6) the inmate lied about his knowledge of the abandoned house and tried to pressure a friend into lying about the inmate’s knowledge of that house; (7) a cast taken of a tire track at the crime scene matched one of the tires on the inmate’s car; (8) the inmate began shaking and tearing up when confronted with the fact that he lied about his knowledge of the house; and (9) the wounds on the victim allowed an inference that the inmate specifically intended to kill or do great bodily injury to the victim. Brown v. Cain, 2000 U.S. App. LEXIS 38763 (May 31, 2000).

Where it was established that a victim was killed by gunfire in a sudden, drive-by attack, and the jury found a witness’ identifications of the defendants credible while finding other witnesses’ testimony not credible, the fact that the state produced no physical evidence linking the defendants to the shooting did not prevent the evidence from being sufficient to convict them of second degree murder. State v. Laymon, 756 So. 2d 1160, 2000 La. App. LEXIS 687 (Mar. 15, 2000), writ denied by La. 2000-1519, 791 So. 2d 648, 2001 La. LEXIS 1181 (La. May 4, 2001), writ denied by La. 2000-1412, 791 So. 2d 1288, 2001 La. LEXIS 1277 (La. May 11, 2001).

Evidence was sufficient to support defendant’s conviction as a principal to second-degree murder where defendant drove his accomplice to the scene of the crime, waited while the accomplice shot and killed the victim, allowed the accomplice back into the car and drove him home, did nothing to stop the accomplice, did nothing to help the victim, and lied to the police when they first confronted him. State v. Hall, 750 So. 2d 1105, 1999 La. App. LEXIS 3682 (Dec. 22, 1999).

Defendant’s conviction for second degree murder in violation of La. Rev. Stat. Ann. § 14:30:1 was supported by the evidence where defendant’s version of events directly contradicted the eyewitness testimony and physical evidence. State v. Plaisance, 745 So. 2d 784, 1999 La. App. LEXIS 2978 (Oct. 27, 1999), writ denied by La. 1999-3609, 763 So. 2d 594, 2000 La. LEXIS 1702 (La. June 2, 2000).

Evidence that defendant shot the victim in the leg and buttocks was sufficient to sustain defendant’s conviction for attempted second-degree murder. State v. Trepagnier, 743 So. 2d 818, 1999 La. App. LEXIS 2816 (Sept. 29, 1999).

Jury had enough evidence to find, from the circumstances, that defendant had the requisite specific intent to kill or inflict great bodily harm on the victim and, thus, committed second degree murder under La. Rev. Stat. Ann. § 14:30.1(A) because witnesses testified that defendant accused the victim of smoking defendant’s drugs, beat the victim and pounded his head on the ground, and hit the victim again after the victim walked away. State v. Graves, 740 So. 2d 814, 1999 La. App. LEXIS 2409 (Aug. 31, 1999), writ denied by La. 1999-3013, 759 So. 2d 68, 2000 La. LEXIS 1145 (La. Mar. 31, 2000).

Defendant’s conviction for second degree murder, under La. Rev. Stat. Ann. § 14:30.1, was affirmed where the State produced sufficient evidence of the elements of the offense to exclude every reasonable hypothesis of innocence, as required by La. Rev. Stat. Ann. § 15:438, and proved beyond a reasonable doubt that defendant was guilty; the testimony of two witnesses placed defendant next to the victim at the time of the shooting, with a weapon in his hand with which he had struck the victim on the head, showed that defendant stayed by the victim after the other men had walked away, and that within seconds the victim was shot and killed. State v. Rose, 732 So. 2d 761, 1999 La. App. LEXIS 1142 (Apr. 7, 1999), writ denied by La. 99-1894, 751 So. 2d 244, 1999 La. LEXIS 3629 (La. Dec. 10, 1999).

Where based on eyewitness testimony, a jury could have concluded beyond a reasonable doubt that a defendant shot a victim while attempting to rob him and immediately fled the scene, and where there was medical testimony that the victim died from a gunshot wound to the back, the evidence, direct and circumstantial, was legally sufficient to convict the defendant of second degree murder beyond a reasonable doubt. State v. Davis, 732 So. 2d 612, 1999 La. App. LEXIS 818 (Mar. 31, 1999), writ denied by La. 1999-3114, 761 So. 2d 539, 2000 La. LEXIS 1313 (La. May 5, 2000).

Evidence was sufficient, under La. Rev. Stat. Ann. § 15:438, to support the conviction of murder, under La. Rev. Stat. Ann. § 14:30.1, where defendant was identified as one of two potential shooters at the victim’s door. State v. Hopson, 735 So. 2d 81, 1999 La. App. LEXIS 804 (Mar. 30, 1999), writ denied by La. 99-1315, 749 So. 2d 650, 1999 La. LEXIS 3383 (La. Nov. 12, 1999).

Evidence was sufficient to support defendant’s conviction for second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1 where he caused the victim’s death during an armed robbery, witness testimony established that defendant’s actions were a substantial contributing factor to the victim’s resulting death. State v. Richardson, 729 So. 2d 114, 1999 La. App. LEXIS 499 (Mar. 3, 1999), writ denied by La. 99-1087, 747 So. 2d 1119, 1999 La. LEXIS 2900 (La. Sept. 24, 1999).

Evidence was sufficient to convict defendant of second-degree murder for killing his girlfriend’s eight-month-old child, where death followed shortly after the child’s skull was fractured, and defendant was alone with the child for approximately 90 minutes before the fatal injury was noted. State v. Koon, 730 So. 2d 503, 1999 La. App. LEXIS 434 (Feb. 24, 1999).

Sufficient evidence supported defendant’s conviction for the second-degree murder of his father-in-law where the victim’s house was not forcibly entered, defendant had access to a key to the victim’s house, defendant’s accomplices testified that they agreed to rob the victim, that defendant opened the victim’s door with a key, and that they heard sounds of a struggle between defendant and the victim, and where defendant knew that the victim routinely carried a large amount of cash and that he would be alone that night. State v. Butler, 714 So. 2d 877, 1998 La. App. LEXIS 1642 (June 24, 1998).

Where there was evidence that the victim was shot in the head at close range after being shot in the chest, under La. Rev. Stat. Ann. § 14:30.1, the State proved beyond a reasonable doubt that the defendant killed a human being, and that he had a specific intent to kill or inflict great bodily harm. State v. Sloan, 701 So. 2d 995, 1997 La. App. LEXIS 2304 (Sept. 24, 1997), writ denied by La. 97-2601, 709 So. 2d 731, 1998 La. LEXIS 293 (La. Feb. 6, 1998).

Defendant was properly convicted of second-degree murder under La. Rev. Stat. Ann. § 14:30.1 where he was present at the scene of the shooting and was seen holding a gun when the first shot was fired at the victim. State v. Marshall, 657 So. 2d 1106, 1995 La. App. LEXIS 1828 (June 29, 1995).

Evidence that defendant declared his intention to shoot somebody, aimed a rifle at the victim, and laughed after shooting was sufficient to establish his specific intent to commit second-degree murder. State v. Perow, 616 So. 2d 1336, 1993 La. App. LEXIS 1230 (Mar. 31, 1993), writ of certiorari denied by 623 So. 2d 1303, 1993 La. LEXIS 2380 (La. 1993).

Defendant’s actions that were inconsistent with a fear of the victim and defendant’s confession that he took the victim into the woods with the intention of shooting him, fired in the victim’s direction and hit him once or twice, and told his co-defendant that the victim needed to be shot again proved beyond a reasonable doubt that defendant had the specific intent to kill or inflict great bodily harm on the victim and, thus, provided sufficient evidence to support his conviction for second-degree murder under La. Rev. Stat. Ann. § 14:30.1. State v. Moseley, 587 So. 2d 46, 1991 La. App. LEXIS 2291 (Aug. 21, 1991), writ of certiorari denied by 589 So. 2d 1066, 1991 La. LEXIS 3264 (La. 1991).

Evidence was sufficient to support defendant’s second-degree murder conviction where it established that defendant, while armed with a gun, intended to take cocaine from his victim and, in the process, shot and killed the victim; although the victim did not legally own the cocaine, it was clearly in the victim’s possession, and the victim had a greater right to its possession than did the defendant at the time of the attempted taking. State v. Laird, 548 So. 2d 373, 1989 La. App. LEXIS 1537 (Sept. 1, 1989), writ of certiorari denied by 556 So. 2d 54, 1990 La. LEXIS 110 (La. 1990), writ denied by La. 95-0916, 666 So. 2d 668, 1996 La. LEXIS 220 (La. Jan. 26, 1996).

Videotaped confessions where defendant admitted to involvement in victim’s death and the evidence that defendant was in possession of the victim’s television and shotgun and large amounts of cash, which the victim was known to keep in the house, was sufficient evidence for a rational trier of fact to find defendant guilty of second degree murder in violation of La. Rev. Stat. Ann. § 14:30.1. State v. Portalis, 546 So. 2d 340, 1989 La. App. LEXIS 1333 (June 28, 1989).

Where the child’s mother saw defendant kick the child twice in the side, where the coroner testified that the child died due to a ruptured liver secondary to being struck or kicked and that the child died within 15 minutes of being struck, and where the defendant admitted to striking the victim with a fist in the side, the evidence was sufficient to sustain defendant’s conviction for the offense of second-degree murder. State v. Augustine, 482 So. 2d 1063, 1986 La. App. LEXIS 6047 (Feb. 5, 1986), writ of certiorari denied by 487 So. 2d 437, 1986 La. LEXIS 6298 (La. 1986).

After eliminating trial court’s findings that were contrary to the medical testimony, the circumstantial evidence failed to exclude defendant’s reasonable hypothesis of self-defense in accordance with La. Rev. Stat. Ann. § 15:438, and his conviction for second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1 was reversed. State v. Garcia, 470 So. 2d 145, 1985 La. App. LEXIS 8786 (Apr. 15, 1985), reversed by 483 So. 2d 953, 1986 La. LEXIS 5707 (La. 1986).

Sufficient evidence was introduced at trial to convict a man of the attempted second-degree murder rather than attempted manslaughter of his girlfriend because he persuaded her to meet with him at her mother’s house, calmly told her she did not deserve to live, and shot her five times in front of her sister without immediate provocation. State v. Eason, 460 So. 2d 1139, 1984 La. App. LEXIS 10083 (Dec. 5, 1984), writ of certiorari denied by 463 So. 2d 1317, 1985 La. LEXIS 8056 (La. 1985).

Defendant’s second-degree murder conviction was supported by sufficient evidence because it was not reasonable to hypothesize that the victim’s boyfriend committed the murder when the boyfriend had no motive and when defendant’s car was on the scene, he had a motive and means to commit the crime, and clothing stained with the victim’s blood was found in his home. State v. Moran, 451 So. 2d 48, 1984 La. App. LEXIS 8763 (May 10, 1984), writ of certiorari denied by 456 So. 2d 165, 1984 La. LEXIS 9601 (La. 1984).

Although the witness’s hearsay testimony that the defendant had been in a fight should have been excluded, it was harmless error under La. Code Crim. Proc. Ann. art. 921 in that it was cumulative, and the evidence was sufficient to conclude beyond a reasonable doubt that defendant was guilty of second-degree murder under the provisions of La. Rev. Stat. Ann. § 14:30.1. State v. Darby, 403 So. 2d 44, 1981 La. LEXIS 8635 (June 22, 1981), writ of certiorari denied by 454 U.S. 1152, 102 S. Ct. 1022, 71 L. Ed. 2d 308, 1982 U.S. LEXIS 445, 50 U.S.L.W. 3548 (1982).

• Relevance

•• Prior Acts, Crimes & Wrongs. — Trial court did not err in denying defendant’s motion in limine, to exclude evidence of other crimes preceding the attempted murder, where that evidence was “res gestae,” and independently relevant, and the state could not have told the complete story to the jury without the evidence of those events, which began with the kidnapping of the victim by co-defendant and culminated in the attempted murder. State v. Rhea, 868 So. 2d 863, 2004 La. App. LEXIS 309 (Feb. 23, 2004).

Where defendant was charged with attempted second-degree murder, the court did not err by allowing evidence of defendant’s prior bad acts against the victim; one of the statements constituted a threat, both statements were probative of defendant’s intent, the statements negated defendant’s allegations of self-defense, and the probative value outweighed the prejudicial effect. State v. Farhood, 844 So. 2d 217, 2003 La. App. LEXIS 711 (Mar. 25, 2003).

Where the state had presented evidence that identified defendant as one of the perpetrators of a murder, in the form of eyewitness testimony, the trial court’s admission of evidence about gang culture and defendant’s gang affiliation had not contributed to the guilty verdict. State v. Williams, 833 So. 2d 497, 2002 La. App. LEXIS 4264 (Nov. 26, 2002), writ denied by La. 2002-3182, 842 So. 2d 398, 2003 La. LEXIS 1286 (La. Apr. 25, 2003).

Despite a defendant’s argument that evidence of a similar offense he committed was improperly admitted to prove his intent to commit the charged crime of second degree murder, the trial judge properly invoked an exception to the general rule of the inadmissibility of such evidence and allowed its introduction to negate self-defense and lack of intent. State v. Monroe, 364 So. 2d 570, 1978 La. LEXIS 5424 (Nov. 13, 1978).

• Testimony

•• Credibility

••• Impeachment

•••• Prior Conduct. — In second-degree murder trial, defendant did not receive ineffective assistance of counsel when counsel allowed the jury to hear of defendant’s Oklahoma manslaughter conviction, causing him prejudice, because defendant may not have been entirely forthcoming with his record, and because the defendant chose to testify, he could be impeached regarding any prior convictions; the testimony was limited to only his admitting to a prior conviction and there was no indication that the admission of the prior conviction years earlier had any bearing on the jury’s decision in light of the overwhelming evidence against him. State v. Morehead, 870 So. 2d 428, 2004 La. App. LEXIS 760 (Apr. 2, 2004), writ denied by La. 2004-1283, 883 So. 2d 1043, 2004 La. LEXIS 3127 (La. Oct. 15, 2004), writ denied by La. 2006-0079, 937 So. 2d 374, 2006 La. LEXIS 2587 (La. Sept. 22, 2006).

In second-degree murder trial, defendant did not receive ineffective assistance of counsel when counsel allowed the jury to hear of defendant’s Oklahoma manslaughter conviction causing him prejudice, because the state asked the testifying defendant about prior convictions only to impeach his testimony pursuant to La. Code Evid. Ann. art. 609.1; the state only asked the defendant if he had a prior conviction, he admitted that he did, and the state did not ask any questions about the facts of that crime; there was no evidence in the record that the state asked the question about a prior conviction to show motive, intent, knowledge, identity, absence of mistake or accident. State v. Morehead, 870 So. 2d 428, 2004 La. App. LEXIS 760 (Apr. 2, 2004), writ denied by La. 2004-1283, 883 So. 2d 1043, 2004 La. LEXIS 3127 (La. Oct. 15, 2004), writ denied by La. 2006-0079, 937 So. 2d 374, 2006 La. LEXIS 2587 (La. Sept. 22, 2006).

•• Experts

••• General Overview. — In a second-degree murder trial, the trial court did not abuse its discretion in refusing to allow a proposed defense witness to provide expert testimony concerning the authorship of a suicide note that defendant alleged was authored by the victim but the prosecution argued was authored by defendant; the witness had no expert qualifications and no personal knowledge of defendant’s writing patterns. State v. Hilburn, 625 So. 2d 235, 1993 La. App. LEXIS 2852 (Sept. 22, 1993), writ of certiorari denied by La. 93-2608, 631 So. 2d 1161, 1994 La. LEXIS 109 (La. Jan. 13, 1994).

••• Criminal Trials. — In a second-degree murder trial, the trial court did not abuse its discretion in refusing to allow a proposed defense witness to provide expert testimony concerning the authorship of a suicide note that defendant alleged was authored by the victim but the prosecution argued was authored by defendant; the witness had no expert qualifications and no personal knowledge of defendant’s writing patterns. State v. Hilburn, 625 So. 2d 235, 1993 La. App. LEXIS 2852 (Sept. 22, 1993), writ of certiorari denied by La. 93-2608, 631 So. 2d 1161, 1994 La. LEXIS 109 (La. Jan. 13, 1994).

•• Lay Witnesses

••• Ultimate Issue. — It was harmless error when a forensic expert testified that the state’s theory of a murder case was the only reasonable explanation, because the physical evidence tying defendant to the crime scene was uncontroverted; his DNA was found in a blood smear on the panel of the door that was kicked in at the victim’s house and his shoe contained a blood droplet with the victim’s DNA and glass similar to the glass found in the broken window of the house. State v. Pickett, 878 So. 2d 722, 2004 La. App. LEXIS 1361 (May 26, 2004), writ denied by La. 2004-1632, 887 So. 2d 477, 2004 La. LEXIS 3550 (La. Nov. 15, 2004).

GOVERNMENTS

• Legislation

•• Effect & Operation

••• Amendments. — The re-amendment of La. Rev. Stat. Ann. § 14:30.1, which removed from the scope of second-degree murder an unaggravated specific intent killing and recast such a crime as a first-degree murder applied to a case filed after the re-amendment. State v. Perkins, 375 So. 2d 1179, 1979 La. LEXIS 6983 (Sept. 18, 1979).

•• Enactment. — 1973 La. Acts 111 of 1973, codified at La. Rev. Stat. Ann. § 14:30.1(A)(1), is free of any constitutional infirmity; the procedure followed for its enactment was in full conformity with La. Const. art. III, §§ 8 and 24, plus it received a three-fourths vote to extend the session and a majority vote for final passage. State v. Reado, 295 So. 2d 440, 1974 La. LEXIS 3662 (May 23, 1974).

Defendant’s argument was without merit that 1973 La. Acts 111 of 1973, codified at La. Rev. Stat. Ann. § 14:30.1(A)(1), failed to conform to the requirements of La. Const. art. III, §§ 16, 17, and 18; it was not found that 1973 La. Acts 111 was narrower than its body, nor was it found that it was an enactment by reference to other legislation. State v. Reado, 295 So. 2d 440, 1974 La. LEXIS 3662 (May 23, 1974).
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1 R.S. 40:961 et seq.
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§ 31. Manslaughter.

A. Manslaughter is:

(1) A homicide which would be murder under either Article 30 (first degree murder) or Article 30.1 (second degree murder), but the offense is committed in sudden passion or heat of blood immediately caused by provocation sufficient to deprive an average person of his self-control and cool reflection. Provocation shall not reduce a homicide to manslaughter if the jury finds that the offender’s blood had actually cooled, or that an average person’s blood would have cooled, at the time the offense was committed; or

(2) A homicide committed, without any intent to cause death or great bodily harm.

(a) When the offender is engaged in the perpetration or attempted perpetration of any felony not enumerated in Article 30 or 30.1, or of any intentional misdemeanor directly affecting the person; or

(b) When the offender is resisting lawful arrest by means, or in a manner, not inherently dangerous, and the circumstances are such that the killing would not be murder under Article 30 or 30.1.

B. Whoever commits manslaughter shall be imprisoned at hard labor for not more than forty years. However, if the victim killed was under the age of ten years, the offender shall be imprisoned at hard labor, without benefit of probation or suspension of sentence, for not less than ten years nor more than forty years. (Amended by Acts 1973, No. 127, § 1; Acts 1991, No. 864, § 1; Acts 1992, No. 306, § 1; Acts 1994, 3rd Ex. Sess., No. 115, § 1; Acts 2008, No. 10, § 1, eff. Aug. 15, 2008.)

2008 Amendments. — Acts 2008, No. 10, § 1, effective August 15, 2008, substituted “the victim killed was under” for “the victim was killed as a result of receiving a battery and was under” in the second sentence of (B).

CROSS REFERENCES

Louisiana Law. — Homicide section; Orleans Parish Criminal District Court; assignment of judges; jurisdiction; transfer of cases; expedited handling of writs and appeals; applicability of section to other district courts, see La. R.S. 13:1344.

Provision of information to protect children, see La. R.S. 15:587.1.

Refusal to hire or contract; termination of employment; exemption; appeal procedure; waiver, see La. R.S. 40:1300.53.
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• Legislation
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CONSTITUTIONAL LAW

• Congressional Duties & Powers

•• Ex Post Facto Clause & Bills of Attainder

••• General Overview. — Inmate was not entitled to habeas corpus relief on his claim that his manslaughter conviction under La. Rev. Stat. Ann. § 14:31 could not be used as a predicate offense for his multiple offender conviction because the 10-year cleansing period of La. Rev. Stat. Ann. § 15:529.1(C) applied; application of La. Rev. Stat. Ann. § 15:529.1(C) did not violate the ex post facto clause because it did not charge a new crime but merely was a method of increasing punishment of second and subsequent offenders, and because the inmate did not have 10 years without a felony conviction between his release date for the manslaughter conviction and the date he committed his earliest worthless check offense, the state judge properly relied on the manslaughter conviction as a predicate offense. Serio v. Stalder, 2003 U.S. Dist. LEXIS 18625 (Oct. 14, 2003).

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Double Jeopardy. — A defendant who killed the mother of his unborn child could not be convicted, consistent with state double jeopardy principles, of both manslaughter and second-degree feticide because the same evidence was used to convict him of both crimes. State v. Smith, 647 So. 2d 1321, 1994 La. App. LEXIS 3401 (Dec. 15, 1994), reversed by, remanded by La. 95-0061, 676 So. 2d 1068, 1996 La. LEXIS 1698 (La. July 2, 1996).

••• Criminal Process

•••• Cruel & Unusual Punishment. — Forty year sentence for manslaughter was not excessive even though defendant was a somewhat youthful first offender, because the victim was six months pregnant and her husband and family were deprived and shocked by her loss. State v. Points, 787 So. 2d 396, 2001 La. App. LEXIS 1215 (Apr. 11, 2001), writ denied by La. 2001-1410, 812 So. 2d 665, 2002 La. LEXIS 1273 (La. Apr. 12, 2002).

Thirty-two years at hard labor was not cruel and unusual punishment per La. Const. art. I, § 20 or a disproportionate sentence for a daughter who pleaded guilty to manslaughter, La. Rev. Stat. Ann. § 14:31, in the contract killing of her father, even though her similarly culpable mother only received five years. State v. Lofton, 701 So. 2d 712, 1997 La. App. LEXIS 2373 (Oct. 8, 1997), writ denied by La. 98-0389, 720 So. 2d 679, 1998 La. LEXIS 1952 (La. June 5, 1998).

Defendant’s sentence of 15 years at hard labor for manslaughter, a violation of La. Rev. Stat. Ann. § 14:31, was not excessive because it was well proportioned to the magnitude of the crime and any lesser sentence would have deprecated the seriousness of the offense and shown contempt for the value of human life. State v. Cunningham, 431 So. 2d 854, 1983 La. App. LEXIS 8435 (May 3, 1983), writ of certiorari denied by 438 So. 2d 1112, 1983 La. LEXIS 11687 (La. 1983).

Where defendant was convicted of manslaughter in the shooting death of her husband, a sentence of 15 years at hard labor was not excessive; the maximum sentence was 21 years, and the judge adequately considered the criteria in the sentencing guidelines. State v. McMahon, 391 So. 2d 1120, 1980 La. LEXIS 9380 (Nov. 10, 1980).

•••• Speedy Trial. — Six-year delay between a car accident and the filing of a bill of information against defendant for manslaughter did not deprive defendant of his right to a speedy trial because he could not establish that he was prejudiced by the delay; the bill of information was filed within the prescriptive period, evidence and witnesses were still available, and there was no deprivation of defendant’s constitutional rights by the delay. State v. Wilson, 672 So. 2d 716, 1996 La. App. LEXIS 821 (Apr. 4, 1996).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — Minimum imprisonment of 10 years under the manslaughter statute, La. Rev. Stat. Ann. § 14:31, was not applicable to a 17-year old father convicted of cruelty to juveniles where the father neither committed a battery as defined by La. Rev. Stat. Ann. § 14:33, nor allowed the perpetuation of a battery on his child. State v. Jones, 742 So. 2d 597, 1999 La. App. LEXIS 2033 (June 23, 1999), reversed by, remanded by La. 99-2207, 778 So. 2d 1131, 2001 La. LEXIS 233, 118 A.L.R.5th 739 (La. Jan. 29, 2001).

Defendant was properly convicted of manslaughter in violation of La. Rev. Stat. Ann. § 14:31 where defendant misused a weapon in violation of § 14:94, and did not commit an aggravated assault in violation of § 14:37 rather than murder, after he shot from the front seat of a car and killed a bystander who was observing a street fight from a nearby street corner; the physical evidence belied defendant’s assertion that he had been holding the gun pointed at the floor of the car while trying to unload it when it accidentally discharged. State v. Jones, 601 So. 2d 339, 1992 La. App. LEXIS 1390 (May 13, 1992), writ of certiorari denied by 605 So. 2d 1129, 1992 La. LEXIS 3051 (La. 1992).

••• Domestic Offenses

•••• General Overview. — Defendant was properly convicted of manslaughter under La. Rev. Stat. Ann. § 14:31 and sentenced to 20 years at hard labor rather than convicted of negligent homicide under La. Rev. Stat. Ann. § 14:32 and sentenced to five years or less where he was aware that the mother of his infant daughter was severely abusing the child and did nothing to stop the abuse or obtain medical care for the child. State v. Jones, 778 So. 2d 1131, 2001 La. LEXIS 233 (Jan. 29, 2001).

Although the trial court did not err in sentencing a father convicted of cruelty to juveniles under the manslaughter statute pursuant to La. Rev. Stat. Ann. § 14:31, the 20-year sentence imposed was excessive under the sentencing guidelines of La. Code Crim. Proc. Ann. art. 894.1 and under La. Const. art. I, § 20, where defendant was 17 years old, had no prior criminal history, and had only a limited involvement in the death of his daughter. State v. Jones, 742 So. 2d 597, 1999 La. App. LEXIS 2033 (June 23, 1999), reversed by, remanded by La. 99-2207, 778 So. 2d 1131, 2001 La. LEXIS 233, 118 A.L.R.5th 739 (La. Jan. 29, 2001).

•• Homicide

••• General Overview. — Sentence of 40 years’ imprisonment at hard labor, the maximum term for manslaughter under La. Rev. Stat. Ann. § 14:31(B), was not a purposeless and needless infliction of pain and suffering in violation of La. Const. art. 1, § 20, in light of defendant’s extensive criminal history of eight prior arrests and one arrest subsequent to the offense, and in light of the facts of the offense, a senseless murder, in which defendant fired a shotgun at the victim’s head, dragged the victim’s body into the woods, took his money, and went to great lengths to conceal his role in the homicide. State v. Wisely, 780 So. 2d 1230, 2001 La. App. LEXIS 333 (Feb. 28, 2001).

La. Rev. Stat. Ann. § 14:31(B) mandates that whoever commits the offense of manslaughter be punished by imprisonment at hard labor for not more than 40 years. State v. Wisely, 780 So. 2d 1230, 2001 La. App. LEXIS 333 (Feb. 28, 2001).

A defendant who killed the mother of his unborn child could not be convicted, consistent with state double jeopardy principles, of both manslaughter and second-degree feticide because the same evidence was used to convict him of both crimes. State v. Smith, 647 So. 2d 1321, 1994 La. App. LEXIS 3401 (Dec. 15, 1994), reversed by, remanded by La. 95-0061, 676 So. 2d 1068, 1996 La. LEXIS 1698 (La. July 2, 1996).

Defendant convicted of second-degree murder was not entitled to a manslaughter conviction where defendant did not act in self-defense; the judge based on his assessment on the credibility of defendant’s testimony and that of two eye-witnesses who contradicted defendant’s version of events. State v. Quinn, 479 So. 2d 592, 1985 La. App. LEXIS 10279 (Nov. 19, 1985).

Where evidence supported the contention that defendant did not commit homicide in self-defense, but rather committed manslaughter in violation of La. Rev. Stat. Ann. § 14:31, his conviction was proper. State v. Allen, 463 So. 2d 680, 1985 La. App. LEXIS 8182 (Jan. 11, 1985).

Near-maximum sentence of 10 years at hard labor was within the limits of La. Rev. Stat. Ann. § 14:27 and 14:31 and was not so disproportionate to the crime of attempted manslaughter, in light of the harm caused to society, as to have shocked the court’s sense of justice under La. Const. art. I, § 20, because defendant, although he had no prior criminal history, savagely stabbed a defenseless victim twice in the chest area, which caused the victim to suffer grave injuries. State v. Solomon, 461 So. 2d 548, 1984 La. App. LEXIS 10118 (Dec. 12, 1984).

••• Involuntary Manslaughter

•••• General Overview. — Where defendant stabbed a victim with a knife after an argument, there was sufficient evidence of manslaughter, as defined in La. Rev. Stat. Ann. § 14:31A(1), because the stabbing occurred during a physical confrontation; moreover, defendant was in the course of committing an aggravated battery, as defined in La. Rev. Stat. Ann. § 14:34, or, at the least, an aggravated assault, as defined in La. Rev. Stat. Ann. § 14:37A, and therefore, his conduct also constituted manslaughter pursuant to La. Rev. Stat. Ann. § 14:31A(2)(a). State v. Loston, 874 So. 2d 197, 2004 La. App. LEXIS 354 (Feb. 23, 2004), writ denied by La. 2004-0792, 882 So. 2d 1167, 2004 La. LEXIS 2866 (La. Sept. 24, 2004).

Evidence supported manslaughter conviction when it showed the victim died from a gunshot to the chest and defendant stated that the victim was shot over a struggle with the gun after an argument for money to purchase crack cocaine. State v. Joseph, 817 So. 2d 174, 2002 La. App. LEXIS 1002 (Apr. 10, 2002).

Defendant who faced a sentencing exposure of 40 years for manslaughter under La. Rev. Stat. Ann. § 14:31(B) but received a 10 years at hard labor sentence did not receive an unconstitutionally excessive sentence where the trial court had taken into account various factors pursuant to La. Code Crim. Proc. Ann. art. 894.1 to include that the defendant was 45 years old, had never been in any kind of trouble before, had graduated from high school, had completed various programs at a vocational/technical school, had served in the United States Navy and that the crime committed was a crime of passion. State v. Brice, 808 So. 2d 615, 2001 La. App. LEXIS 974 (May 11, 2001), writ denied by La. 2001-1610, 813 So. 2d 1099, 2002 La. LEXIS 1882 (La. Apr. 26, 2002).

Defendant was properly convicted of manslaughter under La. Rev. Stat. Ann. § 14:31 and sentenced to 20 years at hard labor rather than convicted of negligent homicide under La. Rev. Stat. Ann. § 14:32 and sentenced to five years or less where he was aware that the mother of his infant daughter was severely abusing the child and did nothing to stop the abuse or obtain medical care for the child. State v. Jones, 778 So. 2d 1131, 2001 La. LEXIS 233 (Jan. 29, 2001).

Defendant was properly convicted of second-degree murder, a violation of La. Rev. Stat. Ann. § 14:30.1(A)(1), rather than manslaughter, a violation of La. Rev. Stat. Ann. § 14:31(A)(1), given that the specific intent to kill under La. Rev. Stat. Ann. § 14:10(1), in that he acted with deliberation and reflection and not in the heat of passion, could be inferred from the fact that he shot the victim at a fairly close range. State v. Cummings, 771 So. 2d 874, 2000 La. App. LEXIS 2916 (Nov. 3, 2000).

Defendant’s motion to quash a bill of information or limit the manslaughter prosecution was the improper procedural vehicle to attack a manslaughter charge under La. Rev. Stat. Ann. § 14:31(2)(b) because the motion was essentially a mechanism by which to raise matters which did not go to the merits of the charge while defendant used the motion to argue that defendant had a valid defense to the indictment as written; therefore, the trial court did not err by denying the motion to quash, and defendant’s manslaughter and attempted second-degree murder convictions were affirmed. State v. Jordan, 774 So. 2d 267, 2000 La. App. LEXIS 2537 (Oct. 18, 2000), writ denied by La. 2001-3329, 801 So. 2d 363, 2001 La. LEXIS 3071 (La. Nov. 9, 2001).

Resisting an officer in violation of La. Rev. Stat. Ann. § 14:108 was a misdemeanor directly affecting the “person” as defined in the manslaughter statute, La. Rev. Stat. Ann. § 14:31, and was a proper basis for supporting a manslaughter charge because defendant tried to crush an officer between two cars, struggled with the officer over a gun, and attempted to shoot the officer; thus, although resisting arrest was not listed among the crimes classified as “offenses against the person,” the legislature, by simply inserting this crime where it fit conveniently as part of a group of similar offenses, did not mean to imply that law enforcement officers were not “persons.” State v. Jordan, 774 So. 2d 267, 2000 La. App. LEXIS 2537 (Oct. 18, 2000), writ denied by La. 2001-3329, 801 So. 2d 363, 2001 La. LEXIS 3071 (La. Nov. 9, 2001).

Defendant’s sentence of 18 years hard labor with credit for time served for her manslaughter conviction was not unconstitutionally excessive because the sentence was within the statutory guidelines under La. Rev. Stat. Ann. § 14:31(B), which provided that the penalty for manslaughter was not more than 40 years hard labor. State v. Clements, 774 So. 2d 263, 2000 La. App. LEXIS 2259 (Oct. 4, 2000), writ denied by La. 2001-0906, 808 So. 2d 333, 2002 La. LEXIS 411 (La. Feb. 1, 2002).

Minimum imprisonment of 10 years under the manslaughter statute, La. Rev. Stat. Ann. § 14:31, was not applicable to a 17-year old father convicted of cruelty to juveniles where the father neither committed a battery as defined by La. Rev. Stat. Ann. § 14:33, nor allowed the perpetuation of a battery on his child. State v. Jones, 742 So. 2d 597, 1999 La. App. LEXIS 2033 (June 23, 1999), reversed by, remanded by La. 99-2207, 778 So. 2d 1131, 2001 La. LEXIS 233, 118 A.L.R.5th 739 (La. Jan. 29, 2001).

Where there was ample testimony to support the jury’s finding that the State proved the elements of the crime of second-degree murder under La. Rev. Stat. Ann. § 14.30.1(A)(1), and that the mitigating factors were not established by a preponderance of the evidence, defendant’s conviction was upheld. State v. Johnson, 734 So. 2d 800, 1999 La. App. LEXIS 1096 (Apr. 1, 1999), writ denied by La. 99-1386, 748 So. 2d 439, 1999 La. LEXIS 2397 (La. Oct. 1, 1999).

Defendant’s admission that he repeatedly shot into a car showed a specific intent to kill or inflict great bodily harm and supported his convictions for attempted manslaughter in violation of La. Rev. Stat. Ann. §§ 14:31 and 14:27. State v. Salter, 733 So. 2d 58, 1999 La. App. LEXIS 334 (Feb. 24, 1999), writ denied by La. 99-0990, 747 So. 2d 1114, 1999 La. LEXIS 2904 (La. Sept. 24, 1999).

Sixteen-year-old boy was properly convicted of manslaughter as a principal actor for driving a car involved in a fatal drive-by shooting; the state was required to prove only that he intended to frighten the victim rather than to kill him. State v. Bowman, 677 So. 2d 1094, 1996 La. App. LEXIS 1378 (July 10, 1996), writ denied by La. 96-2070, 687 So. 2d 400, 1997 La. LEXIS 310 (La. Jan. 31, 1997).

Manslaughter and feticide were separate and distinct crimes because the killing of the mother was an element of manslaughter, not feticide and the killing of the fetus was an element of feticide and not manslaughter. State v. Smith, 676 So. 2d 1068, 1996 La. LEXIS 1698 (July 2, 1996).

In a conviction for second-degree murder, the trial court did not err in its charge defining manslaughter under La. Rev. Stat. Ann. §§ 14:30, 14:30.1, and 14:31(2) where defendant alleged he did not have the specific intent to commit the crime as he was legally insane at the time of the offense. State v. Campbell, 673 So. 2d 1061, 1996 La. App. LEXIS 530 (Mar. 13, 1996), writ of certiorari denied by La. 96-1785, 685 So. 2d 140, 1997 La. LEXIS 135 (La. Jan. 10, 1997), reversed by, remanded by 523 U.S. 392, 118 S. Ct. 1419, 140 L. Ed. 2d 551, 1998 U.S. LEXIS 2787, 66 U.S.L.W. 4258, 11 Fla. L. Weekly Fed. S 466, 98 Cal. Daily Op. Service 2945, 1998 Colo. J. C.A.R. 1950, 98 D.A.R. 4026, 172 A.L.R. Fed. 597 (1998).

La. Rev. Stat. Ann. § 14:31A(2)(a) is not unconstitutionally vague because any person of reasonable intelligence is able to understand its meaning and the fact that any felony, whether committed intentionally or through criminal negligence, may serve as a predicate offense for manslaughter. State v. Anseman, 607 So. 2d 665, 1992 La. App. LEXIS 3038 (Oct. 14, 1992), writ of certiorari denied by 613 So. 2d 989, 1993 La. LEXIS 1064 (La. 1993).

Predicate felony of cruelty to juveniles supported a conviction of manslaughter under La. Rev. Stat. Ann. § 14:31A(2)(a). State v. Anseman, 607 So. 2d 665, 1992 La. App. LEXIS 3038 (Oct. 14, 1992), writ of certiorari denied by 613 So. 2d 989, 1993 La. LEXIS 1064 (La. 1993).

Although there was testimony from state witnesses that defendant was angry and cursing when he emerged from his car and subsequently shot the victim, the trial court did not err by not convicting defendant for manslaughter in violation of La. Rev. Stat. section 14:31 because defendant failed to prove by a preponderance of the evidence that he acted in “sudden passion” or “heat of blood” when he shot the victim, as witnesses testified that defendant calmly called for the victim to approach as defendant aimed his gun at the victim and defendant’s friend repeatedly tried to entice the victim out of the house where defendant was waiting, armed and aiming the gun at the front door of the house. State v. Mayho, 601 So. 2d 783, 1992 La. App. LEXIS 1725 (May 28, 1992), writ of certiorari denied by 605 So. 2d 1121, 1992 La. LEXIS 3017 (La. 1992).

Defendant was properly convicted of manslaughter in violation of La. Rev. Stat. Ann. § 14:31 where defendant misused a weapon in violation of § 14:94, and did not commit an aggravated assault in violation of § 14:37 rather than murder, after he shot from the front seat of a car and killed a bystander who was observing a street fight from a nearby street corner; the physical evidence belied defendant’s assertion that he had been holding the gun pointed at the floor of the car while trying to unload it when it accidentally discharged. State v. Jones, 601 So. 2d 339, 1992 La. App. LEXIS 1390 (May 13, 1992), writ of certiorari denied by 605 So. 2d 1129, 1992 La. LEXIS 3051 (La. 1992).

Where defendants were convicted of manslaughter following the death of their infant child due to neglect, the conviction was proper; defendants were not prejudiced by the failure to grant a continuance and the sentence imposed was not excessive. State v. Lloyd, 535 So. 2d 885, 1988 La. App. LEXIS 1890 (Sept. 21, 1988), vacated in part by 538 So. 2d 584, 1989 La. LEXIS 507 (La. 1989).

Defendant’s conviction for manslaughter was not supported by the evidence where the state failed to produce any witnesses or physical evidence contradicting the defendant’s version of the events that lead to the victim’s death; the defendant was the only witness that provided direct testimony regarding the evidence and the state failed to exclude every reasonable hypothesis of innocence. State v. Vidrine, 521 So. 2d 472, 1988 La. App. LEXIS 239 (Feb. 10, 1988), writ of certiorari denied by 525 So. 2d 1055, 1988 La. LEXIS 1244 (La. 1988).

“Killing,” for purposes of finding unworthiness to inherit, did not need to be an intentional killing; a son who had been found guilty, based on his plea of guilty to the crime of manslaughter, was adjudged to be unworthy to inherit and was divested of any interest in his mother’s succession. Succession of Provensal v. Scott, 505 So. 2d 1170, 1987 La. App. LEXIS 9307 (Apr. 13, 1987).

Where defendant ran a stop sign and killed the passenger of another car while fleeing from police, sufficient evidence was presented to support his conviction of manslaughter while resisting arrest; although the officers initially intended only to issue a traffic citation, defendant’s flight from the scene justified his arrest for resisting the officers in violation of La. Rev. Stat. Ann. § 14:108. State v. Jenkins, 454 So. 2d 282, 1984 La. App. LEXIS 9280 (July 3, 1984), remanded by 458 So. 2d 109, 1984 La. LEXIS 9823 (La. 1984).

Appeals court affirmed manslaughter verdict based upon evidence that the victim first stabbed the defendant, whereupon defendant pursued the victim and hit and stomped him, causing him to later die of the complications (pneumonia) of being beaten into a vegetative state. State v. Jackson, 452 So. 2d 1225, 1984 La. App. LEXIS 8960 (June 6, 1984).

Conviction for crime of manslaughter based solely on circumstantial evidence was proper where the defendant had care and custody of the victim, a young child, for the entire day, returned the victim unconscious and badly bruised to the victim’s mother, and the defendant’s explanation for the manner in which the victim allegedly received the head injuries which caused the victim’s death was unbelievable. State v. Hayes, 446 So. 2d 1233, 1984 La. App. LEXIS 8047 (Feb. 6, 1984).

It was not enough to prove that defendant voluntarily committed aggravated battery and aggravated criminal damage to property to convict him of felony manslaughter under La. Rev. Stat. Ann. § 14:31(2)(a) for a homicide that resulted from these crimes; because these predicate offenses were specific intent crimes, proof of defendant’s intent to commit these offenses was required before they could serve as predicate offenses. State v. Maes, 427 So. 2d 1243, 1983 La. App. LEXIS 7901 (Feb. 22, 1983), writ of certiorari denied by 430 So. 2d 98, 1983 La. LEXIS 10460 (La. 1983).

Defendant was properly convicted of manslaughter under La. Rev. Stat. Ann. § 14:31 when a 13-year-old died after exiting a vehicle that dfendant was driving at a speed of 50 miles an hour where he was guilty of attempted carnal knowledge of a juvenile by his plan to have sex with her. State v. Statum, 390 So. 2d 886, 1980 La. LEXIS 9067 (Nov. 10, 1980), writ of certiorari denied by 450 U.S. 969, 101 S. Ct. 1489, 67 L. Ed. 2d 619, 1981 U.S. LEXIS 1147, 49 U.S.L.W. 3643 (1981).

Indictment charging defendant with manslaughter was properly quashed where the victim was fatally shot by a bartender acting in self-defense when attacked by defendant with a knife; because “offender” meant killer as used in the murder and manslaughter statutes and the actual killer was the bartender, the indictment, as supplemented to accuse defendant of engaging in attempted murder at the time of the homicide, did not charge defendant with an offense that was cognizable. State v. Garner, 238 LA. 563, 115 So. 2d 855, 1959 La. LEXIS 1113 (Nov. 9, 1959).

••• Murder

•••• General Overview. — Defendant’s claim that a killing was in self-defense was not supported by the record where a witness, the university administrator, testified that after the fight between defendant and some other young men, defendant did not run as the others did but went to his car and got a gun, the witness then heard a shot, and then saw defendant walk back past him, get in his car and leave the scene; the witness recalled that defendant appeared very calm both before and after the shooting. State v. Spivey, 874 So. 2d 352, 2004 La. App. LEXIS 1179 (May 12, 2004).

There was sufficient evidence to support a conviction for second-degree murder in a case where defendant stabbed an estranged spouse in an office because defendant was unable to show that the act was done in the sudden heat of passion; even if the spouse had berated defendant prior to the crime, mere words were insufficient to establish provocation. State v. Lemons, 870 So. 2d 503, 2004 La. App. LEXIS 826 (Apr. 7, 2004), writ denied by La. 2004-1288, 885 So. 2d 584, 2004 La. LEXIS 3210 (La. Oct. 29, 2004).

Where defendant shot the victim once during a confrontation, and then fired a second round of bullets resulting in eight wounds to the victim’s body, the evidence was sufficient to convict him of second-degree murder; the jury did not find the mitigating factors to suggest manslaughter, because defendant had the opportunity for self-control and cool reflection during the confrontation in which he went into his kitchen and retrieved the gun used to commit the killing. State v. Miller, 868 So. 2d 239, 2004 La. App. LEXIS 404 (Mar. 3, 2004), writ denied by La. 2004-1127, 883 So. 2d 1027, 2004 La. LEXIS 3029 (La. Oct. 8, 2004).

On appeal, defendant attempted to argue that, at most, the State proved that she was guilty of manslaughter, not second-degree murder where defendant’s neighbor testified that defendant and her boyfriend, the victim, were seen together drinking and having a good time hours before the murder, and defendant told police that she suspected that her boyfriend had been unfaithful for some time; however, the appellate court found that the state proved the essential elements of second-degree murder beyond a reasonable doubt, and that defendant failed to prove by a preponderance of the evidence that she acted in sudden passion or heat of blood. State v. Eugene, 866 So. 2d 985, 2004 La. App. LEXIS 60 (Jan. 27, 2004), writ denied by La. 2004-0515, 889 So. 2d 263, 2005 La. LEXIS 171 (La. Jan. 14, 2005).

Evidence was sufficient to sustain a second-degree murder conviction, rather than manslaughter, where even if defendant’s motivation was some misguided belief that his child was at risk, an average person certainly would have had time over a three-day period to consider more rational ways to deal with a child welfare issue than killing the child’s other parent; the state rebutted any suggestion that the victim had mistreated or abandoned her child and established that defendant planned for at least three days to kill his wife. State v. Cheavious, 862 So. 2d 135, 2003 La. App. LEXIS 3305 (Nov. 19, 2003).

“Heat of blood” or “sudden passion” shall not reduce a homicide to manslaughter if the jury finds that the offender’s blood had actually cooled or that an average person’s blood would have cooled at the time the offense was committed. State v. Cheavious, 862 So. 2d 135, 2003 La. App. LEXIS 3305 (Nov. 19, 2003).

In defendant’s appeal of defendant’s second-degree murder conviction, the evidence did not support a manslaughter conviction, because defendant had moved out of the residence that he shared with the victim, and approximately 24 hours later, defendant returned to the victim’s residence where defendant beat her severely, and therefore, defendant’s blood had time to cool. State v. Finch, 853 So. 2d 680, 2003 La. App. LEXIS 2201 (July 23, 2003), writ of certiorari denied by La. 2003-2379, 865 So. 2d 738, 2004 La. LEXIS 411 (La. Feb. 6, 2004).

Where a juvenile defendant and the victim (longtime friends) fought earlier in the evening while drinking, and the victim then came to defendant’s home, and ignored defendant’s command not to enter, the “shoot the burglar” provision was not applicable to justify defendant killing the victim, as defendant had several alternatives which could have been utilized to avoid deadly force, including beating up the victim, as defendant had in fact done earlier. State in re D.P.B., 846 So. 2d 753, 2003 La. LEXIS 1610 (May 20, 2003).

Second-degree murder conviction under La. Rev. Stat. Ann. § 14:30.1 was affirmed; a rational trier of fact could have concluded that defendant did not establish the mitigating factors for manslaughter, La. Rev. Stat. Ann. § 14:31, by a preponderance of the evidence, and viewed in a light most favorable to the prosecution, the testimony and evidence were legally sufficient, and would justify any rational jury’s finding that defendant had the specific intent to kill or inflict great bodily harm, without provocation, when he fired his weapon at the victim at close range. State v. Brooks, 839 So. 2d 1075, 2003 La. App. LEXIS 513 (Mar. 5, 2003), writ denied by La. 2003-0974, 857 So. 2d 517, 2003 La. LEXIS 3288 (La. Nov. 7, 2003).

Where defendant participated in a scheme to lure the victim away and to hit him in the head or knock him out and to rob him of his money, but instead of being hit in the head, the victim was shot and killed at the location and robbed of his money, the trial court did not give an incorrect definition of manslaughter under La. R.S. 14:31(A)(2) simply because it did not identify or define “any felony not enumerated in Article 30 or 30.1,” “any intentional misdemeanor directly affecting the person,” simple battery, or second-degree battery. State v. Hall, 794 So. 2d 920, 2001 La. App. LEXIS 1477 (June 20, 2001), writ denied by La. 2001-2612, 823 So. 2d 938, 2002 La. LEXIS 2501 (La. Aug. 30, 2002).

Defendant was properly convicted of second-degree murder, a violation of La. Rev. Stat. Ann. § 14:30.1(A)(1), rather than manslaughter, a violation of La. Rev. Stat. Ann. § 14:31(A)(1), given that the specific intent to kill under La. Rev. Stat. Ann. § 14:10(1), in that he acted with deliberation and reflection and not in the heat of passion, could be inferred from the fact that he shot the victim at a fairly close range. State v. Cummings, 771 So. 2d 874, 2000 La. App. LEXIS 2916 (Nov. 3, 2000).

Defendant was properly convicted of second-degree murder and his conduct did not constitute manslaughter under La. Rev. Stat. Ann. §§ 14:30.1 and 14:31 because the testimony presented did not indicate any provocation by the victim that would have been sufficient to deprive an average person of his self-control. State v. Brown, 768 So. 2d 670, 2000 La. App. LEXIS 2182 (Sept. 27, 2000).

Defendant who went to the home of his estranged wife and found her in bed with another man, then shot and killed her and a sheriff’s deputy responding to the crime, was guilty of murder in the first-degree and not of manslaughter under La. Rev. Stat. Ann. § 14:31(A)(1). State v. Hamilton, 747 So. 2d 164, 1999 La. App. LEXIS 3000 (Nov. 3, 1999).

Trial evidence was sufficient to sustain defendant’s conviction of second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1(A)(1) because the State presented sufficient evidence that the murder was not justifiable homicide, pursuant to La. Rev. Stat. Ann. § 14:20(1), because defendant did not act in self-defense, and defendant did not establish by a preponderance of the evidence that he killed his victim in sudden passion or heat of blood as required by the manslaughter statute, La. Rev. Stat. Ann. § 14:31(A)(1). State v. Byes, 735 So. 2d 758, 1999 La. App. LEXIS 1491 (Apr. 21, 1999), writ denied by La. 99-1559, 751 So. 2d 231, 1999 La. LEXIS 3118 (La. Nov. 5, 1999).

Court affirmed defendant’s conviction for second-degree murder on the ground that he admitted that he had the specific intent to kill the victim because he had beaten defendant’s step-sister. Defendant failed to carry his burden in demonstrating that he was guilty of manslaughter under La. Rev. Stat. Ann. § 14:31(A)(1) because “sudden passion” and “heat of blood” mitigated his intent, and the jury concluded that he either had time to cool off or was not sufficiently provoked. State v. Tipton, 705 So. 2d 1142, 1997 La. App. LEXIS 2979 (Dec. 29, 1997).

Defendant was not entitled to a modification of the verdict under La. Code Crim. Proc. Ann. art. 821(B) from second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1 to manslaughter in violation of La. Rev. Stat. Ann. § 14:31(A)(1); his claim that he acted in sudden passion triggered by his ex-girlfriend’s rejection was not supported by the facts that he had time to cool off between his second and third visits to her house and that he returned armed with a butcher knife. State v. Stewart, 641 So. 2d 1086, 1994 La. App. LEXIS 2262 (Aug. 17, 1994), writ of certiorari denied by La. 94-2363, 648 So. 2d 1337, 1995 La. LEXIS 170 (La. Jan. 13, 1995).

Where defendant was charged with attempted second-degree murder after stabbing his girlfriend 17 times, the trial court did not err in charging the jury that they could infer that defendant intended the natural and probable consequences of his act; the use of the word “infer” rather than “presume” did not violate the prohibition against utilizing evidentiary presumptions in a jury charge. State v. Simon, 617 So. 2d 153, 1993 La. App. LEXIS 1490 (Apr. 7, 1993).

Given the definition of manslaughter in La. Rev. Stat. Ann. § 14:31, and that the evidence supported a conclusion either that the victim did not attack the defendant with a knife or that, under the particular circumstances of the case, the victim’s alleged attack with the knife was not provocation sufficient to deprive an average person of his self-control and cool reflection, a jury’s conviction of the defendant for second-degree murder was not overturned. State v. Knowles, 598 So. 2d 430, 1992 La. App. LEXIS 992 (Apr. 8, 1992).

Defendant was properly convicted of second-degree murder under La. Rev. Stat. Ann. § 14:30.1 and not manslaughter under La. Rev. Stat. Ann. § 14:31 where the evidence revealed that defendant was the aggressor throughout the conflict with the victim. State v. Tucker, 595 So. 2d 1183, 1992 La. App. LEXIS 563 (Feb. 25, 1992).

Humiliation of having to repeatedly borrow money from his father and his father’s comments that defendant’s girlfriend was a “slut” and a “whore” were inadequate provocation to mitigate defendant’s offense from second-degree murder, La. Rev. Stat. Ann. § 14:30.1(1), to manslaughter. State v. Cheatham, 519 So. 2d 188, 1987 La. App. LEXIS 11058 (Dec. 30, 1987), writ denied by 523 So. 2d 228, 1988 La. LEXIS 975 (La. 1988), writ denied by 523 So. 2d 228, 1988 La. LEXIS 976 (La. 1988), writ denied by 530 So. 2d 567, 1988 La. LEXIS 1707 (La. 1988), writ denied by 544 So. 2d 400, 1989 La. LEXIS 1379 (La. 1989), writ denied by 565 So. 2d 444, 1990 La. LEXIS 1707 (La. 1990), writ denied by 581 So. 2d 705, 1991 La. LEXIS 1849 (La. 1991), writ denied by 590 So. 2d 78, 1991 La. LEXIS 3429 (La. 1991), writ denied by 592 So. 2d 1297, 1992 La. LEXIS 619 (La. 1992), writ denied by 617 So. 2d 927, 1993 La. LEXIS 1664 (La. 1993), writ denied by 620 So. 2d 866, 1993 La. LEXIS 2196 (La. 1993), writ denied by La. 94-2049, 648 So. 2d 921, 1995 La. LEXIS 22 (La. Jan. 6, 1995), writ denied by La. 94-2875, 657 So. 2d 1020, 1995 La. LEXIS 1790 (La. June 30, 1995), writ denied by La. 94-0713, 675 So. 2d 1108, 1996 La. LEXIS 1878 (La. June 28, 1996), writ denied by La. 95-0028, 675 So. 2d 1108, 1996 La. LEXIS 1921 (La. June 28, 1996), writ denied by La. 95-2619, 675 So. 2d 1115, 1996 La. LEXIS 1934 (La. June 28, 1996), writ denied by La. 96-3020, 701 So. 2d 977, 1997 La. LEXIS 3125 (La. Sept. 26, 1997), writ denied by La. 2001-0481, 799 So. 2d 498, 2001 La. LEXIS 3990 (La. Oct. 12, 2001).

Despite testimony that defendant had paranoid trends and was provoked by the victim on prior occasions, a rational trier of fact could have found that the mitigatory factors reducing second-degree murder under La. Rev. Stat. Ann. § 14:30.1 to manslaughter under La. Rev. Stat. Ann. § 14:31(1) were not established by a preponderance of the evidence; that defendant acted with deliberation and reflection, not heat of passion, at the time he fired a gun at the unarmed, fleeing victim. State v. Ducksworth, 496 So. 2d 624, 1986 La. App. LEXIS 7857 (Oct. 15, 1986).

Defendant was properly convicted of second-degree murder, in violation of La. Rev. Stat. Ann. § 14:30.1, rather than manslaughter; a rational trier of fact, viewing the evidience in the light most favorable to the prosecution pursuant to La. Code Crim. Proc. Ann. art. 821(B), could have concluded that, even assuming the victim’s adavances toward defendant’s girlfriend suggested some provocation, defendant blood had actually cooled or that an average person’s blood would have cooled prior to the time defendant shot and killed the victim. State v. Vessell, 496 So. 2d 576, 1986 La. App. LEXIS 7880 (Oct. 15, 1986), writ of certiorari denied by 500 So. 2d 420, 1987 La. LEXIS 8336 (La. 1987).

Defendant was properly convicted of second-degree murder rather than manslaughter under La. Rev. Stat. Ann.§ 14:31, because there was sufficient evidence for the jury to have disregarded his theory of self-defense given the numerous wounds over the victim’s body, including defensive wounds to the hands and because defendant had very few bloodstains on his clothing. State v. Smith, 490 So. 2d 365, 1986 La. App. LEXIS 7078 (May 28, 1986), writ denied by 494 So. 2d 324, 1986 La. LEXIS 7227 (La. 1986).

In the conviction of defendant of second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1, defendant was entitled to a conviction for manslaughter under La. Code Crim. Proc. Ann. arts. 814(A)(3) and 821(E), and La. Rev. Stat. Ann. § 14:31(1) and should not have been convicted of second-degree murder where defendant committed the offense in a sudden passion or heat of blood caused by a provocation which would have deprived an average person of his self control and cool reflection. State v. Lombard, 486 So. 2d 106, 1986 La. LEXIS 6024 (Mar. 31, 1986).

Defendant’s sentence for manslaughter conviction in violation of La. Rev. Stat. Ann. § 14:31 was proper where it was not excessive, where it was within the guidelines, and where the evidence supported its imposition. State v. Richardson, 479 So. 2d 698, 1985 La. App. LEXIS 10406 (Dec. 11, 1985), writ of certiorari denied by 484 So. 2d 134, 1986 La. LEXIS 5882 (La. 1986).

Pursuant to La. Rev. Stat. Ann. § 14:31(A)(1), despite provocation, defendant’s blood had actually cooled or should have cooled over the period of time he beat his wife to death. State v. Rayford, 476 So. 2d 961, 1985 La. App. LEXIS 9882 (Oct. 8, 1985).

Statutory scheme defining second-degree murder under La. Rev. Stat. Ann. § 14:30.1 and manslaughter under La. Rev. Stat. Ann. § 14:31 did not violate the Due Process Clause because the “sudden passion” and “heat of blood” provisions of the manslaughter statute were affirmative defenses to the charge of murder, and the murder statute did not place any burden on a defendant to disprove an essential element of the crime charged. State v. Chelette, 453 So. 2d 1282, 1984 La. App. LEXIS 9373 (Aug. 10, 1984), review denied by 458 So. 2d 127, 1984 La. LEXIS 9899 (La. 1984).

When defendant pled guilty after charges against him were reduced from second-degree murder to manslaughter, the trial court properly considered the possibility of a conviction for second-degree murder as an aggravating circumstance. State v. Roberts, 440 So. 2d 816, 1983 La. App. LEXIS 9410 (Oct. 11, 1983).

Although a trial judge failed to charge a jury that a second-degree murder conviction required a mandatory life sentence, given that the jury returned the less serious verdict of manslaughter, which did not require a mandatory penalty, the error probably did not result in a miscarriage of justice, prejudice to the substantial rights of the defendant, or constitute a substantial violation of a constitutional or statutory right. State v. Monroe, 364 So. 2d 570, 1978 La. LEXIS 5424 (Nov. 13, 1978).

•••• Capital Murder

••••• General Overview. — A unanimous jury is required to render any verdict where the defendant is being prosecuted under an unamended charge of first-degree murder, a capital offense, whether for first-degree murder or a lesser-included offense, notwithstanding the fact that the state may have stipulated that it would not seek the death penalty. State v. Goodley, 398 So. 2d 1068, 1981 La. LEXIS 8061 (May 18, 1981).

•••• Felony Murder

••••• General Overview. — Where defendant participated in a scheme to lure the victim away and to hit him in the head or knock him out and to rob him of his money, but instead of being hit in the head, the victim was shot and killed at the location and robbed of his money, the trial court did not give an incorrect definition of manslaughter under La. R.S. 14:31(A)(2) simply because it did not identify or define “any felony not enumerated in Article 30 or 30.1,” “any intentional misdemeanor directly affecting the person,” simple battery, or second-degree battery. State v. Hall, 794 So. 2d 920, 2001 La. App. LEXIS 1477 (June 20, 2001), writ denied by La. 2001-2612, 823 So. 2d 938, 2002 La. LEXIS 2501 (La. Aug. 30, 2002).

Defendant’s manslaughter conviction under La. Rev. Stat. Ann. § 14:31 for his drug accomplice’s murder of a policeman during a drug raid was affirmed, but his manslaughter conviction for the policeman’s self-defense killing of the accomplice was reversed. State v. Myers, 760 So. 2d 310, 2000 La. LEXIS 982 (Apr. 11, 2000), amended by, remanded by La. 99-1849, 760 So. 2d 310, 2000 La. LEXIS 1365 (La. May 12, 2000).

In arming themselves as part of their drug operation, defendant and her cohorts initiated events leading to the reasonably foreseeable death of one of them while resisting arrest, which supported defendant’s conviction for manslaughter in the perpetration of a felony under La. Rev. Stat. Ann. § 14:31(2)(a). State v. Kalathakis, 543 So. 2d 1004, 1989 La. App. LEXIS 704 (Apr. 19, 1989), affirmed in part and reversed in part by 563 So. 2d 228, 1990 La. LEXIS 1377 (La. 1990).

••• Voluntary Manslaughter

•••• General Overview. — Trial court erred when it found defendant guilty of manslaughter because no physical evidence connected defendant to the crime scene, the only evidence connecting him to the crime came from his co-defendants who identified him only after they themselves had been arrested and charged with the murder, and one co-defendant acknowledged that he owned a 40 caliber semi-automatic, the same type of gun used in the murder, and he had clearly lied about the gun having being confiscated by NOPD prior to the murder. State v. Hughes, 900 So. 2d 168, 2005 La. App. LEXIS 1007 (Mar. 16, 2005), writ denied by La. 2005-2190, 916 So. 2d 1069, 2005 La. LEXIS 2699 (La. Dec. 9, 2005), reversed by, remanded by La. 2005-0992, 943 So. 2d 1047, 2006 La. LEXIS 3299 (La. Nov. 29, 2006), writ of certiorari denied by 549 U.S. 1353, 127 S. Ct. 2065, 167 L. Ed. 2d 789, 2007 U.S. LEXIS 4167, 75 U.S.L.W. 3555 (2007).

Evidence was sufficient to sustain defendant’s manslaughter conviction where he went to the victim’s home to rob him, a witness saw him stab the victim, and defendant’s DNA was found on currency used to purchase money orders after the killing. State v. Brewer, 880 So. 2d 1005, 2004 La. App. LEXIS 2015 (Aug. 20, 2004), writ denied by La. 2004-2509, 896 So. 2d 27, 2005 La. LEXIS 400 (La. Feb. 18, 2005), writ denied by La. 2004-2539, 896 So. 2d 28, 2005 La. LEXIS 401 (La. Feb. 18, 2005).

Where defendant murdered his ex-girlfriend by dragging her outside during an argument and shooting her in the head and the side, the trial court’s imposition of the maximum sentence of 40 years for manslaughter was not excessive; defendant’s behavior at the time of the killing showed that he had little, if any, regard for human life or the law, despite his career as a law officer. State v. Johnson, 878 So. 2d 869, 2004 La. App. LEXIS 1826 (July 14, 2004), writ denied by La. 2005-0589, 920 So. 2d 222, 2006 La. LEXIS 246 (La. Jan. 13, 2006).

Defendant did not assert a believable claim to support a conviction for manslaughter where there was no testimony that defendant had lost his self-control or cool reflection or that he acted in “heat of blood” since according to several witnesses, after defendant pulled the gun from the car, he aimed it at one witness whose mother stepped in front of her son and pleaded for defendant not to shoot him. The witnesses then testified that defendant turned the gun from that witness to the victim, and shot him, and that evidence gave effective support for a jury’s finding that the shooting was not done in the heat of passion, but was a considered act. State v. Fields, 877 So. 2d 202, 2004 La. App. LEXIS 1563 (June 23, 2004), writ denied by La. 2004-1865, 888 So. 2d 229, 2004 La. LEXIS 3663 (La. Nov. 24, 2004).

Defendant’s conviction for attempted manslaughter was proper where the discharge of a firearm at close range and aimed at a person was indicative of a specific intent to kill or to inflict great bodily harm upon that person. Further, the trial court did not err in denying defendant’s request for a jury instruction pertaining to the State’s burden of proof in relation to a claim of self-defense because defendant clearly had several, non-violent options readily available to him, including leaving and contacting the police. State v. Cheatham, 877 So. 2d 164, 2004 La. App. LEXIS 1586 (June 23, 2004), writ denied by La. 2004-2224, 904 So. 2d 717, 2005 La. LEXIS 2156 (La. June 24, 2005).

Defendant’s 40 year sentence following his plea to manslaughter was affirmed; the trial court properly considered defendant’s conduct during the crime, the reduced sentence he received as a result of his plea bargain, and the fact that a life was lost. State v. Williams, 875 So. 2d 1043, 2004 La. App. LEXIS 1478 (June 9, 2004), writ denied by La. 2004-1951, 888 So. 2d 864, 2004 La. LEXIS 3849 (La. Dec. 17, 2004).

Evidence was sufficient to have convicted defendant of manslaughter despite defendant’s claim of self defense where he denied that he had stabbed victim but there was no evidence from the witnesses, nor did defendant present any, that the stabbing was justified despite the fact that the victim provoked the fight and threw the first punch, with the witnesses describing the fight as brief, with only a few punches being thrown before the stabbing occurred and there was no testimony that the victim was armed. State v. Anderson, 872 So. 2d 1251, 2004 La. App. LEXIS 1212 (May 13, 2004).

Defendant’s claim that a killing was in self-defense was not supported by the record where a witness, the university administrator, testified that after the fight between defendant and some other young men, defendant did not run as the others did but went to his car and got a gun, the witness then heard a shot, and then saw defendant walk back past him, get in his car and leave the scene; the witness recalled that defendant appeared very calm both before and after the shooting. State v. Spivey, 874 So. 2d 352, 2004 La. App. LEXIS 1179 (May 12, 2004).

Where defendant hit the victim with a brick and applied pressure to the victim’s throat, resulting in his death, defendant was properly convicted on a plea to manslaughter, and his sentence of 35 years was not excessive. State v. Hyde, 870 So. 2d 487, 2004 La. App. LEXIS 839 (Apr. 7, 2004).

There was sufficient evidence to support a conviction for second-degree murder in a case where defendant stabbed an estranged spouse in an office because defendant was unable to show that the act was done in the sudden heat of passion; even if the spouse had berated defendant prior to the crime, mere words were insufficient to establish provocation. State v. Lemons, 870 So. 2d 503, 2004 La. App. LEXIS 826 (Apr. 7, 2004), writ denied by La. 2004-1288, 885 So. 2d 584, 2004 La. LEXIS 3210 (La. Oct. 29, 2004).

In a criminal prosecution for second-degree murder, where defendant claimed that “tempers were flying” and the victim was ready to fight, defendant failed to prove that mitigating factors justified his conviction for the lesser included offense of manslaughter. State v. Sales, 867 So. 2d 849, 2004 La. App. LEXIS 403 (Mar. 3, 2004), writ denied by La. 2004-1305, 899 So. 2d 569, 2005 La. LEXIS 1288 (La. Apr. 22, 2005).

Where defendant shot the victim once during a confrontation, and then fired a second round of bullets resulting in eight wounds to the victim’s body, the evidence was sufficient to convict him of second-degree murder; the jury did not find the mitigating factors to suggest manslaughter, because defendant had the opportunity for self-control and cool reflection during the confrontation in which he went into his kitchen and retrieved the gun used to commit the killing. State v. Miller, 868 So. 2d 239, 2004 La. App. LEXIS 404 (Mar. 3, 2004), writ denied by La. 2004-1127, 883 So. 2d 1027, 2004 La. LEXIS 3029 (La. Oct. 8, 2004).

Where defendant stabbed a victim with a knife after an argument, there was sufficient evidence of manslaughter, as defined in La. Rev. Stat. Ann. § 14:31A(1), because the stabbing occurred during a physical confrontation; moreover, defendant was in the course of committing an aggravated battery, as defined in La. Rev. Stat. Ann. § 14:34, or, at the least, an aggravated assault, as defined in La. Rev. Stat. Ann. § 14:37A, and therefore, his conduct also constituted manslaughter pursuant to La. Rev. Stat. Ann. § 14:31A(2)(a). State v. Loston, 874 So. 2d 197, 2004 La. App. LEXIS 354 (Feb. 23, 2004), writ denied by La. 2004-0792, 882 So. 2d 1167, 2004 La. LEXIS 2866 (La. Sept. 24, 2004).

Defendant’s 99-year sentence for armed robbery and 20-year sentence for attempted manslaughter were not excessive considering that the armed robbery resulted in the death of the store owner, that it was one of three robberies committed during a 13-hour crime spree, and that defendant fired three shots from a semi-automatic weapon at mid-morning in the convenience store parking lot while aiming at a bystander who was trying to copy defendant’s license plate number. State v. Perrilloux, 864 So. 2d 843, 2003 La. App. LEXIS 3681 (Dec. 30, 2003), writ denied by La. 2004-0418, 876 So. 2d 830, 2004 La. LEXIS 2212 (La. June 25, 2004).

Where defendant shot and killed his cousin in an argument about defendant’s wife, defendant’s 30-year sentence for manslaughter was not an abuse of discretion where it was within the statutory range; the trial court properly considered the mitigating factors and aggravating factors and defendant received a substantial benefit by pleading guilty to a reduced charge. State v. Johnson, 862 So. 2d 237, 2003 La. App. LEXIS 3278 (Nov. 25, 2003).

Evidence was sufficient to support a conviction for manslaughter where defendant shot the victim from defendant’s car after a nightclub brawl; defendant did not establish self-defense under La. Rev. Stat. Ann. § 14:20 where he could have driven away from the area and thus was the aggressor for purposes of La. Rev. Stat. Ann. § 14:21 and could not claim self-defense. State v. Favorite, 862 So. 2d 208, 2003 La. App. LEXIS 3295 (Nov. 25, 2003), writ denied by La. 2003-3529, 870 So. 2d 298, 2004 La. LEXIS 1399 (La. Apr. 23, 2004).

Evidence was sufficient to sustain a second-degree murder conviction, rather than manslaughter, where even if defendant’s motivation was some misguided belief that his child was at risk, an average person certainly would have had time over a three-day period to consider more rational ways to deal with a child welfare issue than killing the child’s other parent; the state rebutted any suggestion that the victim had mistreated or abandoned her child and established that defendant planned for at least three days to kill his wife. State v. Cheavious, 862 So. 2d 135, 2003 La. App. LEXIS 3305 (Nov. 19, 2003).

“Heat of blood” or “sudden passion” shall not reduce a homicide to manslaughter if the jury finds that the offender’s blood had actually cooled or that an average person’s blood would have cooled at the time the offense was committed. State v. Cheavious, 862 So. 2d 135, 2003 La. App. LEXIS 3305 (Nov. 19, 2003).

Where defendant entered guilty pleas to attempted manslaughter, and possession of a firearm by a convicted felon, and received consecutive sentences, on appeal, the appellate court found nothing in Louisiana law which required the trial court, pursuant to La. Code Crim. Proc. Ann. art. 556.1, to inform defendant of the aggregate maximum possible punishment to which defendant could be exposed upon pleading to multiple offenses; the trial court’s informing defendant of the minimum and maximum penalties for each charge, was sufficient. State v. Girtley, 856 So. 2d 230, 2003 La. App. LEXIS 2802 (Oct. 7, 2003), writ denied by La. 2003-3111, 869 So. 2d 818, 2004 La. LEXIS 804 (La. Mar. 12, 2004).

In defendant’s appeal of defendant’s second-degree murder conviction, the evidence did not support a manslaughter conviction, because defendant had moved out of the residence that he shared with the victim, and approximately 24 hours later, defendant returned to the victim’s residence where defendant beat her severely, and therefore, defendant’s blood had time to cool. State v. Finch, 853 So. 2d 680, 2003 La. App. LEXIS 2201 (July 23, 2003), writ of certiorari denied by La. 2003-2379, 865 So. 2d 738, 2004 La. LEXIS 411 (La. Feb. 6, 2004).

Where a juvenile defendant and the victim (longtime friends) fought earlier in the evening while drinking, and the victim then came to defendant’s home, and ignored defendant’s command not to enter, the “shoot the burglar” provision was not applicable to justify defendant killing the victim, as defendant had several alternatives which could have been utilized to avoid deadly force, including beating up the victim, as defendant had in fact done earlier. State in re D.P.B., 846 So. 2d 753, 2003 La. LEXIS 1610 (May 20, 2003).

Where the circumstantial evidence showed that: (1) Defendant admitted being with the victim in close proximity to where her body was discovered and admitted striking the victim when he caught her trying to steal his money, (2) an eyewitness observed defendant forcibly restraining the crying victim who was begging to be released from his grasp, (3) defendant told his girlfriend that the victim was dead before the victim’s body had been discovered, (4) defendant moved to another state after the victim’s funeral, (5) the coroner testified that the victim had been murdered, and (6) defendant claimed that someone else murdered the victim or that she died accidentally, the circumstantial evidence was sufficient to support the defendant’s conviction and sentence. Based on all of the circumstances, the trial court could have rationally concluded that: (1) The State proved the elements of manslaughter under La. Rev. Stat. Ann. § 14:31(A)(2)(a), (2) defendant killed the victim, and (3) defendant failed to present any reasonable hypotheses of innocence under La. Rev. Stat. Ann. § 15:438. State v. Brown, 846 So. 2d 715, 2003 La. LEXIS 1600 (May 20, 2003).

After defendant pled guilty to aggravated burglary and attempted manslaughter in violation of La. Rev. Stat. Ann. §§ 14:31 and 14:27, on the appellate court’s review for patent errors pursuant to La. Code Crim. Proc. Ann. art. 920, the appellate court determined that the trial court’s sentencing language was ambiguous because it was not clear whether the trial court intended to impose 15 years on each count or on both counts together; thus, the sentence was indeterminate and the appellate court vacated the sentence and remanded the case to the trial court for resentencing. State v. Harrison, 842 So. 2d 519, 2003 La. App. LEXIS 1045 (Apr. 9, 2003).

Where a prosecutor failed to turn over exculpatory statements regarding an inmate’s intoxication when a shooting occurred, the inmate’s application for post-conviction relief should have been granted; the statements supported a defense theory in a murder trial. State v. Lindsey, 844 So. 2d 961, 2003 La. App. LEXIS 1070 (Apr. 2, 2003).

In defendant’s attempted manslaughter case, the court did not err in sentencing defendant to 20 years of hard labor where it took into account both mitigating and aggravating circumstances, it listened to the numerous witnesses presented by defendant in mitigation, it was particularly impressed with defendant’s callousness in beating the victim nearly to death, and the court stated that a lesser sentence would have deprecated the seriousness of the offense. State v. Farhood, 844 So. 2d 217, 2003 La. App. LEXIS 711 (Mar. 25, 2003).

Trial court had not abused its sentencing discretion where it sentenced two defendants convicted, inter alia, of attempted first-degree murder of police officers and attempted manslaughter; the court considered the crimes and defendants’ lengthy violent criminal histories. State v. Marshall, 843 So. 2d 469, 2003 La. App. LEXIS 726 (Mar. 19, 2003), writ of certiorari denied by La. 2003-1087, 855 So. 2d 760, 2003 La. LEXIS 3038 (La. Oct. 17, 2003), writ of certiorari denied by La. 2003-1101, 855 So. 2d 760, 2003 La. LEXIS 3039 (La. Oct. 17, 2003), writ denied by La. 2003-1280, 872 So. 2d 506, 2004 La. LEXIS 1703 (La. May 14, 2004).

Trial court did not abuse its discretion where it denied defendants’ motion for a continuance after the voire dire had started; defendants hired private counsel the night before the trial and the court considered the outstanding careers and competence of appointed counsel as well as retained counsel’s ability to try the case in the context of the constitutional requirement to safeguard defendants’ rights and concluded that neither defendants’ nor the state’s interests would have been served by delaying the trial. State v. Marshall, 843 So. 2d 469, 2003 La. App. LEXIS 726 (Mar. 19, 2003), writ of certiorari denied by La. 2003-1087, 855 So. 2d 760, 2003 La. LEXIS 3038 (La. Oct. 17, 2003), writ of certiorari denied by La. 2003-1101, 855 So. 2d 760, 2003 La. LEXIS 3039 (La. Oct. 17, 2003), writ denied by La. 2003-1280, 872 So. 2d 506, 2004 La. LEXIS 1703 (La. May 14, 2004).

Defendant’s conviction for manslaughter was affirmed on appeal where testimony from a witness, that defendant shot the victim while she was seated and unarmed, expert testimony corroborating that the wound was inflicted from a standing position while the victim was seated, and the fact that no gun was found at the scene to corroborate defendant’s claim that the victim was armed, all provided sufficient evidence to support the conviction and to rebut defendant’s claim of self-defense. State v. Gaddis, 839 So. 2d 1258, 2003 La. App. LEXIS 662 (Mar. 14, 2003), writ denied by La. 2003-1275, 872 So. 2d 519, 2004 La. LEXIS 1701 (La. May 14, 2004), writ of certiorari denied by 544 U.S. 926, 125 S. Ct. 1649, 161 L. Ed. 2d 487, 2005 U.S. LEXIS 2542, 73 U.S.L.W. 3555 (2005).

Where the trial court provided adequate reasons for imposition of sentence, and adequately considered defendant’s personal history and any arguably mitigating factors, defendant’s sentence for attempted manslaughter was not excessive. State v. Raev, 839 So. 2d 1015, 2003 La. App. LEXIS 512 (Mar. 5, 2003), writ denied by La. 2003-0988, 855 So. 2d 330, 2003 La. LEXIS 2926 (La. Oct. 10, 2003).

Second-degree murder conviction under La. Rev. Stat. Ann. § 14:30.1 was affirmed; a rational trier of fact could have concluded that defendant did not establish the mitigating factors for manslaughter, La. Rev. Stat. Ann. § 14:31, by a preponderance of the evidence, and viewed in a light most favorable to the prosecution, the testimony and evidence were legally sufficient, and would justify any rational jury’s finding that defendant had the specific intent to kill or inflict great bodily harm, without provocation, when he fired his weapon at the victim at close range. State v. Brooks, 839 So. 2d 1075, 2003 La. App. LEXIS 513 (Mar. 5, 2003), writ denied by La. 2003-0974, 857 So. 2d 517, 2003 La. LEXIS 3288 (La. Nov. 7, 2003).

Where defendant stabbed and killed the victim, based on the evidence, the jury did not err in rejecting defendant’s claim of acting in the heat of passion, as the murder scene did not show any signs of a violent physical confrontation and defendant had physically attacked the victim on several prior occasions. State v. Paddio, 832 So. 2d 1120, 2002 La. App. LEXIS 3737 (Dec. 11, 2002), writ denied by La. 2003-0402, 867 So. 2d 682, 2004 La. LEXIS 531 (La. Feb. 13, 2004).

Defendant’s conviction for manslaughter was affirmed; although defendant claimed to have acted in self-defense in stabbing defendant’s former husband, the evidence showed beyond a reasonable doubt that defendant did not act out of a rational belief that defendant was in danger of death or great bodily harm. State v. Quiambao, 833 So. 2d 1103, 2002 La. App. LEXIS 3815 (Dec. 11, 2002), writ denied by La. 2003-0477, 843 So. 2d 1130, 2003 La. LEXIS 1680 (La. May 16, 2003).

Twenty-five year sentence after a manslaughter conviction was not excessive because it was within the applicable sentencing range for manslaughter, a 20-year sentence was required because of defendant’s use of a firearm, and the sentence was not excessive in light of those imposed by other courts under similar circumstances. State v. Jefferson, 834 So. 2d 572, 2002 La. App. LEXIS 3843 (Dec. 4, 2002).

Evidence that the defendant and the victim had an altercation in an employee’s lounge room where they worked, that the victim pulled a knife on the defendant, that the defendant walked away, went to his car, concealed a gun on his person, and returned to the lounge where defendant said, “Pull your knife out on me now,” that the victim pulled his knife out and followed the defendant from the lounge, and that the defendant then shot and killed the victim, was sufficient to support the defendant’s conviction for manslaughter. State v. Prudhomme, 829 So. 2d 1166, 2002 La. App. LEXIS 3313 (Oct. 30, 2002), writ denied by La. 2002-3230, 855 So. 2d 324, 2003 La. LEXIS 2906 (La. Oct. 10, 2003).

There was sufficient evidence to show defendant possessed the specific intent to kill or inflict great bodily harm where, inter alia, at least 15 minutes passed between the time of the argument and the killing, and even if the prior argument had been sufficient to have provoked a reasonable person, the jury reasonably found defendant’s blood had ample time to cool before he returned and killed the victim. State v. Williams, 828 So. 2d 180, 2002 La. App. LEXIS 2754 (Sept. 18, 2002).

In light of the evidence that the victims were unarmed, defendant’s injuries were self-inflicted, and defendant introduced the knife into the encounter, there was no error in the jury’s rejection of defendant’s argument that mitigating circumstances existed which would require reducing the jury’s verdicts of second-degree murder and the attempted second-degree murder to manslaughter and attempted manslaughter. State v. Miller, 824 So. 2d 1208, 2002 La. App. LEXIS 2401 (July 25, 2002), writ denied by La. 2002-2480, 847 So. 2d 1253, 2003 La. LEXIS 2145 (La. June 27, 2003).

Evidence did not show that there was any immediate provocation by the victim who resisted becoming involved in an altercation with defendant; thus, the proof of the mitigatory factors of manslaughter, provocation and sudden passion, were lacking. State v. Johnson, 820 So. 2d 604, 2002 La. App. LEXIS 1732 (May 29, 2002), writ denied by La. 2002-2200, 839 So. 2d 32, 2003 La. LEXIS 664 (La. Mar. 14, 2003).

Evidence was sufficient to prove defendant’s intent to sustain his manslaughter conviction where the record supported the jury’s conclusion that after the shooter and the victim argued, defendant willingly and knowingly provided the shooter with the weapon used to kill the victim and did nothing to assist the victim after the shooting. State v. Hicks, 817 So. 2d 192, 2002 La. App. LEXIS 986 (Apr. 10, 2002), writ denied by La. 2002-1580, 845 So. 2d 1068, 2003 La. LEXIS 1741 (La. May 30, 2003).

Evidence supported manslaughter conviction when it showed the victim died from a gunshot to the chest and defendant stated that the victim was shot over a struggle with the gun after an argument for money to purchase crack cocaine. State v. Joseph, 817 So. 2d 174, 2002 La. App. LEXIS 1002 (Apr. 10, 2002).

Evidence was not sufficient to support a conviction for manslaughter under La. Rev. Stat. Ann. § 14:31 as defendant failed to prove that she committed a crime in sudden passion or heat of blood where defendant had an incredible animosity toward the victim; had beaten and threatened to kill the victim on prior occasions; and, on the occasion in question, beat the victim for two hours, strangled him, stomped his genitals, and rammed a broomstick into his rectum. State v. Bloodworth, 790 So. 2d 118, 2001 La. App. LEXIS 1752 (June 27, 2001), writ denied by La. 2001-2318, 815 So. 2d 836, 2002 La. LEXIS 1571 (La. May 10, 2002).

Where defendant participated in a scheme to lure the victim away and to hit him in the head or knock him out and to rob him of his money, but instead of being hit in the head, the victim was shot and killed at the location and robbed of his money, the trial court did not give an incorrect definition of manslaughter under La. R.S. 14:31(A)(2) simply because it did not identify or define “any felony not enumerated in Article 30 or 30.1,” “any intentional misdemeanor directly affecting the person,” simple battery, or second-degree battery. State v. Hall, 794 So. 2d 920, 2001 La. App. LEXIS 1477 (June 20, 2001), writ denied by La. 2001-2612, 823 So. 2d 938, 2002 La. LEXIS 2501 (La. Aug. 30, 2002).

Evidence was sufficient to prove that defendant had the specific intent necessary to commit manslaughter, including evidence that he broke through the apartment door, proceeded to the victim’s bedroom, and without speaking fired the single shot that killed the victim. State v. Points, 787 So. 2d 396, 2001 La. App. LEXIS 1215 (Apr. 11, 2001), writ denied by La. 2001-1410, 812 So. 2d 665, 2002 La. LEXIS 1273 (La. Apr. 12, 2002).

Forty year sentence for manslaughter was not excessive even though defendant was a somewhat youthful first offender, because the victim was six months pregnant and her husband and family were deprived and shocked by her loss. State v. Points, 787 So. 2d 396, 2001 La. App. LEXIS 1215 (Apr. 11, 2001), writ denied by La. 2001-1410, 812 So. 2d 665, 2002 La. LEXIS 1273 (La. Apr. 12, 2002).

Evidence, including specific evidence of intent to kill, was sufficient to convict defendant of the attempted manslaughter of his baby daughter, where defendant was the only person in charge of his daughter at the time she was injured, the medical evidence detailed several blows to the baby’s head with a linear object, and the jury rejected defendant’s explanation that the baby had fallen off a bed. State v. Hutcherson, 785 So. 2d 140, 2001 La. App. LEXIS 664 (Apr. 4, 2001).

Fifteen year sentence for the attempted manslaughter of defendant’s five month old baby was not excessive where the trial court considered the injuries inflicted by defendant on his helpless daughter and that defendant was only saved from a murder charge by the valiant efforts of the medical team that saved his daughter’s life. State v. Hutcherson, 785 So. 2d 140, 2001 La. App. LEXIS 664 (Apr. 4, 2001).

Defendant’s conviction for manslaughter in violation of La. Rev. Stat. Ann. § 14:31 was proven beyond a reasonable doubt and his right to cross-examine a prosecution witness was not unfairly limited, pursuant to La. Code Evid. Ann. art. 403, because the cross-examination’s subject matter had a low probative value and would have likely wasted time, State v. Asberry, 808 So. 2d 472, 2001 La. App. LEXIS 348 (Feb. 16, 2001), writ denied by La. 2001-0749, 810 So. 2d 1154, 2002 La. LEXIS 757 (La. Mar. 8, 2002).

Defendant’s 30-year sentence for manslaughter was not excessive where the facts adduced at trial showed defendant sprayed the neighborhood with bullets without cause, involved multiple victims for which no separate sentence was imposed, was the aggressor by returning to the convenience store to continue a racial fight, and established no justification for the shooting. State v. Meshell, 780 So. 2d 546, 2001 La. App. LEXIS 130 (Feb. 7, 2001).

Sufficient evidence existed at trial to sustain defendant’s conviction for manslaughter under La. Rev. Stat. Ann. § 14:31A(1) where defendant stated that he did not own a gun but his apartment was full of ammunition and hardware, defendant’s first statement regarding the assistance he gave to the victim varied from his second statement, the witness who testified against him had no stake in the case, and defendant admitted the shooting but claimed that it was accidental. State v. Williams, 778 So. 2d 1232, 2001 La. App. LEXIS 203 (Jan. 31, 2001), writ denied by La. 2001-0731, 807 So. 2d 227, 2002 La. LEXIS 217 (La. Jan. 11, 2002).

Defendant was properly convicted of manslaughter under La. Rev. Stat. Ann. § 14:31 and sentenced to 20 years at hard labor rather than convicted of negligent homicide under La. Rev. Stat. Ann. § 14:32 and sentenced to five years or less where he was aware that the mother of his infant daughter was severely abusing the child and did nothing to stop the abuse or obtain medical care for the child. State v. Jones, 778 So. 2d 1131, 2001 La. LEXIS 233 (Jan. 29, 2001).

Pursuant to La. Rev. Stat. Ann. § 14:31(A)(1), manslaughter is a homicide that would be either first or second-degree murder, but the killing is committed in sudden passion or heat of blood caused by provocation sufficient to deprive an average person of his self-control and cool reflection; “sudden passion” and “heat of blood” are not separate elements of the offense but are mitigating factors that exhibit a degree of culpability less than that present when the homicide is committed without them. State v. Pleasant, 772 So. 2d 910, 2000 La. App. LEXIS 2803 (Nov. 8, 2000), writ denied by La. 2000-3349, 799 So. 2d 1159, 2001 La. LEXIS 3932 (La. Oct. 26, 2001).

Defendant’s motion to quash a bill of information or limit the manslaughter prosecution was the improper procedural vehicle to attack a manslaughter charge under La. Rev. Stat. Ann. § 14:31(2)(b) because the motion was essentially a mechanism by which to raise matters which did not go to the merits of the charge while defendant used the motion to argue that defendant had a valid defense to the indictment as written; therefore, the trial court did not err by denying the motion to quash, and defendant’s manslaughter and attempted second-degree murder convictions were affirmed. State v. Jordan, 774 So. 2d 267, 2000 La. App. LEXIS 2537 (Oct. 18, 2000), writ denied by La. 2001-3329, 801 So. 2d 363, 2001 La. LEXIS 3071 (La. Nov. 9, 2001).

Resisting an officer in violation of La. Rev. Stat. Ann. § 14:108 was a misdemeanor directly affecting the “person” as defined in the manslaughter statute, La. Rev. Stat. Ann. § 14:31, and was a proper basis for supporting a manslaughter charge because defendant tried to crush an officer between two cars, struggled with the officer over a gun, and attempted to shoot the officer; thus, although resisting arrest was not listed among the crimes classified as “offenses against the person,” the legislature, by simply inserting this crime where it fit conveniently as part of a group of similar offenses, did not mean to imply that law enforcement officers were not “persons.” State v. Jordan, 774 So. 2d 267, 2000 La. App. LEXIS 2537 (Oct. 18, 2000), writ denied by La. 2001-3329, 801 So. 2d 363, 2001 La. LEXIS 3071 (La. Nov. 9, 2001).

Defendant was properly convicted of second degree murder and his conduct did not constitute manslaughter under La. Rev. Stat. Ann. §§ 14:30.1 and 14:31 because the testimony presented did not indicate any provocation by the victim that would have been sufficient to deprive an average person of his self-control. State v. Brown, 768 So. 2d 670, 2000 La. App. LEXIS 2182 (Sept. 27, 2000).

Where the trial court considered the sentencing factors under La. Code Crim. Proc. Ann. art. 894.1 and the evidence would have supported a conviction for second degree murder, the trial court’s sentence of defendant to 25 years for manslaughter was not excessive under La. Const. art. 1, § 20, the maximum being 40 years under La. Rev. Stat. Ann. § 14:31. State v. George, 768 So. 2d 748, 2000 La. App. LEXIS 2196 (Sept. 27, 2000), writ denied by La. 2000-2806, 796 So. 2d 674, 2001 La. LEXIS 2813 (La. Sept. 14, 2001).

Defendant’s manslaughter conviction under La. Rev. Stat. Ann. § 14:31 for his drug accomplice’s murder of a policeman during a drug raid was affirmed, but his manslaughter conviction for the policeman’s self-defense killing of the accomplice was reversed. State v. Myers, 760 So. 2d 310, 2000 La. LEXIS 982 (Apr. 11, 2000), amended by, remanded by La. 99-1849, 760 So. 2d 310, 2000 La. LEXIS 1365 (La. May 12, 2000).

Imposition of a 35-year sentence following entry of defendant’s guilty plea to manslaughter, La. Rev. Stat. Ann. § 14:31(B), was not unconstitutionally excessive; trial court adequately articulated reasons for the sentence pursuant to La. Code Crim. Proc. Ann. art. 894.1; further, the sentence was not disproportionate to the crime and did not shock the appellate court’s sense of justice. State v. Morrison, 758 So. 2d 283, 2000 La. App. LEXIS 385 (Mar. 1, 2000).

Evidence that defendant shot the victim four of five times as he ran from the car and that the victim and defendant did not exchange any heated words was sufficient to support a verdict of second-degree murder; there was no evidence of mitigating factors showing that defendant acted out of sudden passion. State v. Ruffins, 748 So. 2d 614, 1999 La. App. LEXIS 3483 (Dec. 10, 1999).

Where defendant was not in imminent danger of death or great bodily harm and his use of deadly force was not necessary under the circumstances, he was properly convicted of manslaughter, a violation of La. Rev. Stat. Ann. § 14:31A(1). State v. Isaac, 762 So. 2d 25, 1999 La. App. LEXIS 3350 (Nov. 17, 1999), writ denied by La. 2000-0239, 781 So. 2d 1255, 2001 La. LEXIS 362 (La. Jan. 26, 2001).

Defendant was properly convicted of murder rather than manslaughter because the use of derogatory words by the victim was not sufficient provocation to deprive an average person of his self-control and cool reflection; in addition, there was no testimony that the victim attempted to physically harm defendant. State v. Tran, 743 So. 2d 1275, 1999 La. App. LEXIS 3125 (Nov. 5, 1999), writ denied by La. 1999-3380, 762 So. 2d 1101, 2000 La. LEXIS 1504 (La. May 26, 2000), writ denied by La. 2003-0707, 869 So. 2d 814, 2004 La. LEXIS 792 (La. Mar. 12, 2004).

Defendant who went to the home of his estranged wife and found her in bed with another man, then shot and killed her and a sheriff’s deputy responding to the crime, was guilty of murder in the first-degree and not of manslaughter under La. Rev. Stat. Ann. § 14:31(A)(1). State v. Hamilton, 747 So. 2d 164, 1999 La. App. LEXIS 3000 (Nov. 3, 1999).

Sufficient evidence was presented to support defendant’s manslaughter conviction; although the evidence to negate defendant’s claim of self-defense was not overwhelming, it was within the jury’s province to assess the credibility of the witnesses and to weigh the evidence. State v. Poland, 750 So. 2d 1014, 1999 La. App. LEXIS 2971 (Oct. 27, 1999).

Defendant’s sentence of 40 years at hard labor for his conviction for manslaughter was not excessive or disproportionate; the trial court adequately complied with La. Code Crim. Proc. Ann. art. 894.1 and articulated the reasons taken into consideration for imposing the sentence, including defendant’s propensity for violence and his lack of remorse over the killing of his own cousin. State v. Poland, 750 So. 2d 1014, 1999 La. App. LEXIS 2971 (Oct. 27, 1999).

Defendant, who shot a man in a bar fight six times at close range, was properly sentenced to 25 years of hard labor, given that the maximum sentence for the commission of the offense of manslaughter under La. Rev. Stat. Ann. § 14:31(B) was imprisonment at hard labor for not more than 40 years. The trial court, which considered both the aggravating and the mitigating circumstances, such as defendant’s prior drug conviction and his remorse for his actions, did not abuse its discretion, and the sentence was not cruel or excessive under either La. Const. art. I, § 20 or La. Code Crim. P. Ann. art. 881.1(D). State v. Etienne, 746 So. 2d 124, 1999 La. App. LEXIS 2757 (Oct. 13, 1999), writ denied by La. 2000-0165, 765 So. 2d 1067, 2000 La. LEXIS 2109 (La. June 30, 2000).

Sudden passion “or” heat of blood“ immediately caused by provocation sufficient to deprive an average person of his self control and cool reflection were not elements of the crime of manslaughter, rather they were mitigating factors in the nature of a defense, reflecting a degree of culpability less than that present when a homicide was committed without them, in accordance with La. Rev. Stat. Ann. § 14:31. State v. Armstrong, 743 So. 2d 284, 1999 La. App. LEXIS 2469 (Sept. 22, 1999), writ denied by La. 1999-3151, 759 So. 2d 92, 2000 La. LEXIS 1018 (La. Apr. 7, 2000).

Although the trial court did not err in sentencing a father convicted of cruelty to juveniles under the manslaughter statute pursuant to La. Rev. Stat. Ann. § 14:31, the 20-year sentence imposed was excessive under the sentencing guidelines of La. Code Crim. Proc. Ann. art. 894.1 and under La. Const. art. I, § 20, where defendant was 17 years old, had no prior criminal history, and had only a limited involvement in the death of his daughter. State v. Jones, 742 So. 2d 597, 1999 La. App. LEXIS 2033 (June 23, 1999), reversed by, remanded by La. 99-2207, 778 So. 2d 1131, 2001 La. LEXIS 233, 118 A.L.R.5th 739 (La. Jan. 29, 2001).

Review of defendant’s open-ended plea was required, pursuant to La. Code Crim. Proc. Ann. art. 881.2; 40 years at hard labor for manslaughter, under La. Rev. Stat. Ann. § 14:31, was not an excessive punishment, pursuant to La. Const. art. I, § 20, where the sentence was within the range, and defendant beat the victim with a baseball bat and then shot him. State v. Pickens, 741 So. 2d 696, 1999 La. App. LEXIS 1254 (Apr. 28, 1999), writ denied by La. 99-1577, 751 So. 2d 232, 1999 La. LEXIS 3104 (La. Nov. 5, 1999), writ denied by La. 2001-2178, 813 So. 2d 1081, 2002 La. LEXIS 1353 (La. Apr. 19, 2002).

Trial evidence was sufficient to sustain defendant’s conviction of second degree murder in violation of La. Rev. Stat. Ann. § 14:30.1(A)(1) because the State presented sufficient evidence that the murder was not justifiable homicide, pursuant to La. Rev. Stat. Ann. § 14:20(1), because defendant did not act in self-defense, and defendant did not establish by a preponderance of the evidence that he killed his victim in sudden passion or heat of blood as required by the manslaughter statute, La. Rev. Stat. Ann. § 14:31(A)(1). State v. Byes, 735 So. 2d 758, 1999 La. App. LEXIS 1491 (Apr. 21, 1999), writ denied by La. 99-1559, 751 So. 2d 231, 1999 La. LEXIS 3118 (La. Nov. 5, 1999).

Defendant’s sentence of 40 years at hard labor for manslaughter, under La. Rev. Stat. Ann. § 14:31, was not excessive, under La. Const. art. I, § 20, where the sentence was within the sentencing range of La. Rev. Stat. Ann. § 14:31B; the trial court considered the factors in La. Code Crim. Proc. Ann. art. 894.1 and set forth its reasons as required by La. Code Crim. Proc. Ann. art. 894.1C; the record showed that defendant argued with his victim, shot the victim, paused, shot the victim again, dumped the victim’s body in a field, and fled from the police. State v. Lanieu, 734 So. 2d 89, 1999 La. App. LEXIS 1091 (Apr. 1, 1999), writ denied by La. 99-1259, 750 So. 2d 962, 1999 La. LEXIS 2573 (La. Oct. 8, 1999).

Where there was ample testimony to support the jury’s finding that the State proved the elements of the crime of second degree murder under La. Rev. Stat. Ann. § 14.30.1(A)(1), and that the mitigating factors were not established by a preponderance of the evidence, defendant’s conviction was upheld. State v. Johnson, 734 So. 2d 800, 1999 La. App. LEXIS 1096 (Apr. 1, 1999), writ denied by La. 99-1386, 748 So. 2d 439, 1999 La. LEXIS 2397 (La. Oct. 1, 1999).

Trial court’s error in failing to personally inform an individual of his right to the assistance of trial counsel before it accepted his plea of guilty to attempted manslaughter, a violation of La. Rev. Stat. Ann. §§ 14:27 and 14:31, as required by La. Code Crim. Proc. Ann. art. 556.1(A)(1) was found to be harmless because the individual was represented by counsel at the guilty plea hearing and because he had been informed of his right to the assistance of counsel on appeal. State v. Sepulvado, 737 So. 2d 109, 1999 La. App. LEXIS 472 (Mar. 3, 1999).

Fifteen year sentence imposed against an individual convicted of attempted manslaughter in violation of La. Rev. Stat. Ann. §§ 14:27 and 14:31 was not found to be constitutionally excessive because the crime was particularly heinous and because the sentence was appropriate and did not shock the reviewing court’s sense of justice. State v. Sepulvado, 737 So. 2d 109, 1999 La. App. LEXIS 472 (Mar. 3, 1999).

Manslaughter is defined by La. Rev. Stat. Ann. § 14:31 as either a homicide which would be first or second degree murder but is committed in sudden passion or the heat of blood, or as a killing committed without any intent to cause death or great bodily harm when the offender is engaged in the perpetration or attempted perpetration of any felony not enunciated in the first or second degree murder statutes or any intentional misdemeanor directly affecting the person. State v. DeSilva, 726 So. 2d 44, 1998 La. App. LEXIS 3783 (Dec. 09, 1998), writ denied by La. 2002-0519, 836 So. 2d 41, 2003 La. LEXIS 257 (La. Jan. 24, 2003).

Defendant’s conviction for manslaughter was properly affirmed although the testimony of the only eyewitness to the crime was inconsistent and contradictory because the testimony was consistent on major issues, which were essential to sustain the elements of the crime. State v. Adams, 715 So. 2d 118, 1998 La. App. LEXIS 1638 (June 24, 1998), writ denied by La. 98-2031, 739 So. 2d 774, 1999 La. LEXIS 790 (La. Mar. 19, 1999).

Self-defense was properly rejected because defendant did not reasonably believe that he was in imminent danger of losing his life or receiving great bodily harm, and the killing was not necessary to save himself from that danger; defendant was convicted of manslaughter, a violation of La. Rev. Stat. Ann. § 14:31 and was subsequently sentenced to 35 years at hard labor without diminution of sentence for good behavior. State v. Hardy, 711 So. 2d 715, 1998 La. App. LEXIS 390 (Mar. 06, 1998), writ denied by, review denied by La. 98-0927, 723 So. 2d 954, 1998 La. LEXIS 2564 (La. Sept. 4, 1998).

Court affirmed defendant’s conviction for second degree murder on the ground that he admitted that he had the specific intent to kill the victim because he had beaten defendant’s step-sister. Defendant failed to carry his burden in demonstrating that he was guilty of manslaughter under La. Rev. Stat. Ann. § 14:31(A)(1) because “sudden passion” and “heat of blood” mitigated his intent, and the jury concluded that he either had time to cool off or was not sufficiently provoked. State v. Tipton, 705 So. 2d 1142, 1997 La. App. LEXIS 2979 (Dec. 29, 1997).

Defendant’s conviction for manslaughter in violation of La. Rev. Stat. Ann. § 14:31 was affirmed where on the basis of the testimony concerning defendant’s behavior and a law enforcement officer’s description of the crime scene, the jury could reasonably have found that defendant was not acting in self-defense when she stabbed her victim; the evidence viewed in the light most favorable to the prosecution was sufficient for a rational trier of fact to find that the essential elements of the crime of manslaughter were proven beyond a reasonable doubt. State v. Walker, 702 So. 2d 18, 1997 La. App. LEXIS 2471 (Oct. 29, 1997).

Thirty-two years at hard labor was not cruel and unusual punishment per La. Const. art. I, § 20 or a disproportionate sentence for a daughter who pleaded guilty to manslaughter, La. Rev. Stat. Ann. § 14:31, in the contract killing of her father, even though her similarly culpable mother only received five years. State v. Lofton, 701 So. 2d 712, 1997 La. App. LEXIS 2373 (Oct. 8, 1997), writ denied by La. 98-0389, 720 So. 2d 679, 1998 La. LEXIS 1952 (La. June 5, 1998).

Trial court concluded defendant’s wife’s alleged infidelity was insufficient provocation for defendant to have lost control, and that the average person would have calmed down after disarming the wife and eliminated any possibility that defendant committed manslaughter pursuant to La. Rev. Stat. Ann. § 14:31(A)(1). State v. Bates, 683 So. 2d 1370, 1996 La. App. LEXIS 2708 (Nov. 8, 1996).

Overt act of driving toward a person, carrying that person 253 feet on the car’s hood while zigzagging at a high rate of speed, then turning the car sharply and throwing the person from the car manifested an intent to kill; evidence was sufficient to support a conviction of the offense of attempted manslaughter. State v. Taylor, 683 So. 2d 1309, 1996 La. App. LEXIS 2647 (Nov. 6, 1996), writ of certiorari denied by La. 96-2828, 695 So. 2d 1348, 1997 La. LEXIS 1998 (La. June 20, 1997).

Where the trial court failed to instruct the jury that attempted manslaughter required a finding of specific intent to kill and where the jury’s verdict could reasonably have been based upon an incorrect element—the specific intent to commit great bodily harm less than murder—the error was not harmless and required a reversal and a new trial. State v. Taylor, 683 So. 2d 1309, 1996 La. App. LEXIS 2647 (Nov. 6, 1996), writ of certiorari denied by La. 96-2828, 695 So. 2d 1348, 1997 La. LEXIS 1998 (La. June 20, 1997).

Where defendant entered a plea of guilty to manslaughter and was sentenced to serve 21-years at hard labor, the sentence was not excessive; the record contained adequate justification for the sentence. State v. Caraway, 682 So. 2d 856, 1996 La. App. LEXIS 2588 (Oct. 30, 1996).

Where defendant’s wife threatened to leave him and to report him to the police for sexual abuse, and defendant killed her the next day, the mitigating factor of provocation did not reduce his culpability for second-degree murder to manslaughter under La. Rev. Stat. Ann. § 14:31(A)(1) on the ground that the provocation was not immediate. State v. Thames, 681 So. 2d 480, 1996 La. App. LEXIS 2232 (Sept. 27, 1996), writ of certiorari denied by La. 96-2563, 691 So. 2d 80, 1997 La. LEXIS 855 (La. Mar. 21, 1997).

Sixteen-year-old boy was properly convicted of manslaughter as a principal actor for driving a car involved in a fatal drive-by shooting; the state was required to prove only that he intended to frighten the victim rather than to kill him. State v. Bowman, 677 So. 2d 1094, 1996 La. App. LEXIS 1378 (July 10, 1996), writ denied by La. 96-2070, 687 So. 2d 400, 1997 La. LEXIS 310 (La. Jan. 31, 1997).

Manslaughter and feticide were separate and distinct crimes because the killing of the mother was an element of manslaughter, not feticide and the killing of the fetus was an element of feticide and not manslaughter. State v. Smith, 676 So. 2d 1068, 1996 La. LEXIS 1698 (July 2, 1996).

Trial court did not err when it did not give an instruction on the criminally negligent discharge of a firearm as a predicate to the jury’s finding defendant guilty of manslaughter under La. Rev. Stat. Ann. § 14:31(A)(2)(a), rather than second-degree murder, on the grounds that defendant admitted that he deliberately fired his weapon at the passengers of another vehicle in a drive-by shooting, that defendant did not request the instruction, and that the evidence did not support the special charge. State v. Gipson, 677 So. 2d 544, 1996 La. App. LEXIS 1318 (June 26, 1996), writ denied by La. 96-2303, 687 So. 2d 402, 1997 La. LEXIS 317 (La. Jan. 31, 1997).

Mitigatory facts of sudden passion and heat of blood were not established by a preponderance of the evidence, in a case in which defendant deliberately armed himself by going into a house and obtaining a gun, and positioned himself in front of a brick wall to protect his family from stray bullets before shooting his victim. State v. Johnese, 674 So. 2d 1175, 1996 La. App. LEXIS 999 (May 10, 1996), writ of certiorari denied by La. 96-2212, 688 So. 2d 496, 1997 La. LEXIS 471 (La. Feb. 7, 1997).

Where attempted manslaughter, under La. Rev. Stat. Ann. §§ 14:27, 14:31, was a lesser included offense of attempted second degree murder under §§ 14:27, 14:30.1, and both required specific intent to kill, a rational trier of fact could have found specific intent to kill, negating acquittal. State v. Brunet, 674 So. 2d 344, 1996 La. App. LEXIS 967 (Apr. 30, 1996), writ of certiorari denied by La. 96-1406, 681 So. 2d 1258, 1996 La. LEXIS 3019 (La. Nov. 1, 1996).

Trial court had discretion to reject sentencing guidelines and sentence defendant who pled guilty to manslaughter for a particularly senseless and cruel homicide to 40 years incarceration. State v. Black, 669 So. 2d 667, 1996 La. App. LEXIS 446 (Feb. 28, 1996), writ of certiorari denied by La. 96-0836, 679 So. 2d 430, 1996 La. LEXIS 2484 (La. Sept. 20, 1996).

Given the nature of a seven-month-old child’s injuries and the fact that the conduct of defendant mother manifested deliberate cruelty, her maximum sentence of 40 years at hard labor for a conviction for manslaughter under La. Rev. Stat. Ann. § 14:31 was not excessive and did not violate La. Const. art. I, § 20. State v. Guzman, 665 So. 2d 512, 1995 La. App. LEXIS 3275 (Nov. 15, 1995), writ of certiorari denied by La. 95-2853, 668 So. 2d 366, 1996 La. LEXIS 702 (La. Feb. 28, 1996).

Because defendant had been beaten, humiliated, and spat upon, and within a short time of his confrontation returned with a handgun and killed the victim, his conviction of second degree murder was reversed and a conviction of manslaughter pursuant to La. Rev. Stat. Ann. § 14:31A(1) was entered. State v. Williams, 658 So. 2d 703, 1995 La. App. LEXIS 1155 (May 10, 1995), writ of certiorari denied by La. 95-2175, 666 So. 2d 1091, 1996 La. LEXIS 375 (La. Feb. 2, 1996).

Defendant’s sentence of 15 years for his conviction of the offense of manslaughter was well within the range provided by La. Rev. Stat. Ann. § 14:31B and did not shock the court’s sense of justice. State v. Jordan, 650 So. 2d 407, 1995 La. App. LEXIS 140 (Feb. 1, 1995), writ of certiorari denied by La. 95-0564, 657 So. 2d 1027, 1995 La. LEXIS 1815 (La. June 30, 1995).

Defendant was not entitled to a modification of the verdict under La. Code Crim. Proc. Ann. art. 821(B) from second degree murder in violation of La. Rev. Stat. Ann. § 14:30.1 to manslaughter in violation of La. Rev. Stat. Ann. § 14:31(A)(1); his claim that he acted in sudden passion triggered by his ex-girlfriend’s rejection was not supported by the facts that he had time to cool off between his second and third visits to her house and that he returned armed with a butcher knife. State v. Stewart, 641 So. 2d 1086, 1994 La. App. LEXIS 2262 (Aug. 17, 1994), writ of certiorari denied by La. 94-2363, 648 So. 2d 1337, 1995 La. LEXIS 170 (La. Jan. 13, 1995).

“Sudden passion” or “heat of blood” were not elements of the crime of manslaughter but rather factors that served to mitigate the grade of the offense from homicide to manslaughter; thus a defendant who established by a preponderance of the evidence that he acted in a “sudden passion” or “heat of blood” was entitled to a manslaughter verdict. State v. Clark, 637 So. 2d 1140, 1994 La. App. LEXIS 1469 (May 17, 1994).

Under La. Rev. Stat. Ann. § 14:31, manslaughter has two general definitions: (1) when the offense is committed in sudden passion or heat of blood immediately caused by sufficient provocation, or (2) a homicide committed without any intent to cause death or great bodily harm while the offender is engaged in the perpetration or attempted perpetration of certain felonies or of any intentional misdemeanor directly affecting a person. State v. Hill, 636 So. 2d 999, 1994 La. App. LEXIS 834 (Mar. 29, 1994), writ of certiorari denied by La. 94-3144, 658 So. 2d 1259, 1995 La. LEXIS 1986 (La. Sept. 1, 1995).

Where defendant approached the victim, threatened to kill him, and put a loaded gun to the victim’s head, but only shot at the victim’s van, the court reversed the defendant’s conviction for attempted second degree murder under La. Rev. Stat. Ann § 14:30.1 (1933) on the ground that there was insufficient evidence to show that defendant intended to kill the victim, and the defendant could not be adjudged guilty of attempted manslaughter because it, too, required a specific intent to kill under § 14:27. State v. Hawkins, 631 So. 2d 1288, 1994 La. App. LEXIS 90 (Jan. 27, 1994), writ of certiorari denied by La. 94-0301, 640 So. 2d 1341, 1994 La. LEXIS 1753 (La. June 24, 1994).

Evidence that defendant shot his victim while she sat next to his girlfriend could have supported a finding that he intended to shoot the girlfriend in passion provoked by a dispute with her, justifying a finding of manslaughter under La. Rev. Stat. Ann. § 14:31(1), but a verdict of second degree murder under La. Rev. Stat. Ann. § 14:30.1 was not in error where the jury could have found that sufficient time had passed for his ardor to have cooled. State v. Lindsey, 631 So. 2d 486, 1994 La. App. LEXIS 22 (Jan. 13, 1994), writ denied by La. 94-0612, 675 So. 2d 1106, 1996 La. LEXIS 1883 (La. June 28, 1996).

Defendant was properly convicted of manslaughter under La. Rev. Stat. Ann. § 14:31, where defendant broke into his former girlfriend’s home and killed the man who was with her in her bedroom. State v. Watkins, 625 So. 2d 507, 1993 La. App. LEXIS 2912 (Sept. 28, 1993).

A defendant was not convicted of manslaughter under La. Rev. Stat. Ann. § 14:31 and instead, was convicted of first-degree murder, where he failed to prove by a preponderence of the evidence, that there was provocation, as he was not present when his girlfriend was kicked by the victims and the witnesses testified that the victims did not fight back. State v. Holliday, 623 So. 2d 127, 1993 La. App. LEXIS 2555 (July 2, 1993), writ of certiorari denied by 629 So. 2d 358, 1993 La. LEXIS 3141 (La. 1993).

Although there was no evidence that defendant killed the victim in sudden passion or heat of blood caused by the immediately preceding provocation of the victim, that did not preclude a conviction for manslaughter under La. Rev. Stat. Ann. § 14:31(2)(a), where there was enough evidence to convict the defendant of the charged offense of first-degree murder, and the jury could return a legitimately responsive verdict. State v. Lemoine, 1993 La. App. LEXIS 2305 (June 2, 1993).

Defendant’s sentence as a habitual offender to 20 years hard labor for the offense of manslaughter complied with the statutory guidelines of La. Rev. Stat. Ann. § 14:31. State v. Woods, 619 So. 2d 803, 1993 La. App. LEXIS 2255 (May 28, 1993).

Although there was testimony from state witnesses that defendant was angry and cursing when he emerged from his car and subsequently shot the victim, the trial court did not err by not convicting defendant for manslaughter in violation of La. Rev. Stat. section 14:31 because defendant failed to prove by a preponderance of the evidence that he acted in “sudden passion” or “heat of blood” when he shot the victim, as witnesses testified that defendant calmly called for the victim to approach as defendant aimed his gun at the victim and defendant’s friend repeatedly tried to entice the victim out of the house where defendant was waiting, armed and aiming the gun at the front door of the house. State v. Mayho, 601 So. 2d 783, 1992 La. App. LEXIS 1725 (May 28, 1992), writ of certiorari denied by 605 So. 2d 1121, 1992 La. LEXIS 3017 (La. 1992).

Given the definition of manslaughter in La. Rev. Stat. Ann. § 14:31, and that the evidence supported a conclusion either that the victim did not attack the defendant with a knife or that, under the particular circumstances of the case, the victim’s alleged attack with the knife was not provocation sufficient to deprive an average person of his self-control and cool reflection, a jury’s conviction of the defendant for second degree murder was not overturned. State v. Knowles, 598 So. 2d 430, 1992 La. App. LEXIS 992 (Apr. 8, 1992).

Jury could rationally reject a verdict of manslaughter under La. Rev. Stat. Ann. § 14:31(A)(1) and a plea of self-defense under La. Rev. Stat. Ann. § 14:20(1), despite defendant’s heated argument with his victim and testimony that the victim had a gun on his person, where the evidence established that, following the argument, defendant left the scene and shot the victim when he returned with a gun. State v. Ducre, 596 So. 2d 1372, 1992 La. App. LEXIS 607 (Mar. 6, 1992), writ of certiorari denied by 600 So. 2d 637, 1992 La. LEXIS 2188 (La. 1992).

Maximum sentence for manslaughter in violation of La. Rev. Stat. Ann. § 14:31 was not excessive and was not so disproportionate to the crime committed in light of the harm caused to society as to shock the court’s sense of justice given the brutal nature of the crime where defendant, who outweighed his wife and was trained in hand to hand combat, tackled her and slammed her head against the floor during an argument. State v. Lawrence, 584 So. 2d 334, 1991 La. App. LEXIS 2055 (July 15, 1991), writ of certiorari denied by 586 So. 2d 566, 1991 La. LEXIS 2734 (La. 1991).

Evidence was sufficient to support defendant’s conviction where no alibi witness testified and the jury believed the State’s version of the events; the issue of credibility was for the jury to decide. State v. Carter, 572 So. 2d 1131, 1990 La. App. LEXIS 3004 (Dec. 18, 1990).

Under La. Rev. Stat. Ann. § 14:31, manslaughter was a responsive verdict to second degree murder; defendant’s conviction of second degree murder was reduced to manslaughter where there was no evidence that domestic tragedy was the result of a plan or that defendant had formulated a prior intent to kill his wife. State ex rel. Lawrence v. Smith, 571 So. 2d 133, 1990 La. LEXIS 2831 (Dec. 3, 1990).

The contention of a defendant convicted of the second-degree murder of his homosexual house mate, that the trial court erred in not rendering a manslaughter verdict under La. Rev. Stat. Ann. § 14:31, was without merit; the evidence failed to reveal that the offense was committed in “sudden passion” or “heat of blood” immediately caused by provocation sufficient to deprive an average person of self control. State v. Waxler, 569 So. 2d 29, 1990 La. App. LEXIS 2231 (Oct. 11, 1990).

Where defendant initiated a fight with one individual and defendant then stabbed the individual’s friend in the heart when he intervened; there existed the specific intent necessary to support an attempted manslaughter conviction under La. Rev. Stat. Ann. §§ 14:27, 14:31. State v. Tauzier, 569 So. 2d 14, 1990 La. App. LEXIS 2246 (Oct. 11, 1990).

There was sufficient evidence to convict defendant of manslaughter because the defendant made a threat that she was gong to kill her husband and the defendant committed the homicide while engaged in the perpetration of aggravated assault; the court also noted that the defendant did not act in self-defense because the defendant was not in imminent danger where there was no face-to-face contact at the time of the shooting. State v. Moore, 568 So. 2d 612, 1990 La. App. LEXIS 2068 (Sept. 25, 1990).

Pursuant to La. Rev. Stat. Ann. § 15:438, the circumstantial evidence was sufficient to convict defendant of manslaughter under La. Rev. Stat. Ann. § 14:31(2) for killing a baby; a medical examiner proved by direct evidence that the baby died from blows to his head and not from falling from his bed as alleged by defendant; defendant was alone with the baby at the time, the baby’s mother was at the house of a friend when the baby died, and there was no evidence that anyone entered the baby’s apartment and killed the baby. State v. Davis, 562 So. 2d 1173, 1990 La. App. LEXIS 1473 (May 31, 1990).

Defendant’s offense was not merely manslaughter under La. Rev. Stat. Ann. § 14:31, where defendant refused to move his vehicle which was blocking his victim’s vehicle, where the victim punched defendant, where co-defendant then came out of defendant’s car, pointed a gun at the victim, and argued with the victim until defendant shot and killed the victim, and where defendant deliberately provoked the confrontation which ended in the death of the victim. State v. Dozier, 553 So. 2d 911, 1989 La. App. LEXIS 2175 (Nov. 16, 1989), writ of certiorari denied by 558 So. 2d 568, 1990 La. LEXIS 577 (La. 1990).

Defendant was properly convicted for second-degree murder rather than manslaughter, even though his victim initiated the confrontation, because there was no sudden passion as there was a sufficient cooling period between the confrontation and the shooting. State v. Willis, 552 So. 2d 39, 1989 La. App. LEXIS 1989 (Nov. 8, 1989), writ of certiorari denied by 560 So. 2d 20, 1990 La. LEXIS 923 (La. 1990).

Defendant was improperly convicted of attempted manslaughter of a police officer during a high-speed car chase; defendant’s effort to evade a police blockade did not prove his specific intent to kill an officer who abandoned the blockade vehicle, jumped up onto a nearby embankment, and barely missed being struck when defendant crashed his car into the blockade, pursuant to La. Rev. Stat. Ann. § 14.27. State v. Amos, 550 So. 2d 272, 1989 La. App. LEXIS 1568 (Sept. 14, 1989).

Fact that defendant and the victim had exchanged words at a dance and that victim later tried to back his car up while defendant attempted to block the car, did not rise to the level of a provocation that would have justified killing the victim. State v. Gauthier, 546 So. 2d 652, 1989 La. App. LEXIS 1380 (June 29, 1989).

A defendant’s conviction for manslaughter under La. Rev. Stat. 14:31 was affirmed where the court held that a juror’s acquaintance with a witness for the State was not of itself a ground for a mistrial. State v. Griffin, 540 So. 2d 1144, 1989 La. App. LEXIS 358 (Feb. 28, 1989).

In a manslaughter case where defendant fired a gun into a house and killed a baby, evidence of a prior manslaughter conviction of a co-defendant who was with him at the time was properly ruled irrelevant and inadmissible. State v. Reid, 539 So. 2d 876, 1989 La. App. LEXIS 197 (Feb. 16, 1989).

Where defendant charged with second degree murder entered into a plea bargain agreement in which he entered a plea of nolo contendere to the lesser included offense of manslaughter; the trial judge conducted a proper Boykin hearing. State v. Shepherd, 532 So. 2d 474, 1988 La. App. LEXIS 2144 (Oct. 12, 1988).

Because some time elapsed between an argument over a radio and defendant’s slaying of its owner, defendant was not entitled to a reduction in offense from second degree murder to manslaughter per La. Rev. Stat. Ann. § 14:31(1). State v. Carlin, 529 So. 2d 1365, 1988 La. App. LEXIS 1665 (July 26, 1988), writ of certiorari denied by 535 So. 2d 741, 1989 La. LEXIS 36 (La. 1989).

Woman who sat calmly and quietly beside her husband in a bar before lunging at him with a knife, who then, after they left, was seen stabbing him in the chest, and who was apprehended by police a short time later and appeared unfazed and unhurt, failed to prove that she acted in “sudden passion” or “heat of blood” pursuant to La. Rev. Stat. Ann. § 14:31(1), or that she was allegedly provoked by a violent, day-long, sporadic argument she had had with her husband. State v. Gibson, 529 So. 2d 1347, 1988 La. App. LEXIS 1674 (July 26, 1988), writ of certiorari denied by 536 So. 2d 1212, 1989 La. LEXIS 365 (La. 1989).

Imposition of two more years on a manslaughter conviction, under La. Rev. Stat. Ann. § 14:31, is mandated by La. Rev. Stat. Ann. § 14:95.2 for a defendant’s use of a firearm in the killing. State v. Hahn, 526 So. 2d 260, 1988 La. App. LEXIS 1113 (May 4, 1988), writ of certiorari denied by 532 So. 2d 150, 1988 La. LEXIS 2151 (La. 1988).

In the definition of manslaughter contained in La. Rev. Stat. Ann. § 14:31, the existence of “sudden passion” and “heat of blood” are not elements of the offense but, rather, are factors in the nature of mitigating circumstances which may reduce the grade of the homicide; the question of provocation is one of fact to be determined by the jury. State v. Maddox, 522 So. 2d 579, 1988 La. App. LEXIS 636 (Feb. 23, 1988).

A defendant’s conviction and sentence for manslaughter pursuant to La. Rev. Stat. 14:31 were affirmed where the victim had not induced or facilitated the commission of the offense and the victim had not provoked the defendant. State v. Tarver, 521 So. 2d 601, 1988 La. App. LEXIS 638 (Feb. 23, 1988), writ of certiorari denied by 525 So. 2d 1056, 1988 La. LEXIS 1216 (La. 1988).

Humiliation of having to repeatedly borrow money from his father and his father’s comments that defendant’s girlfriend was a “slut” and a “whore” were inadequate provocation to mitigate defendant’s offense from second degree murder, La. Rev. Stat. Ann. § 14:30.1(1), to manslaughter. State v. Cheatham, 519 So. 2d 188, 1987 La. App. LEXIS 11058 (Dec. 30, 1987), writ denied by 523 So. 2d 228, 1988 La. LEXIS 975 (La. 1988), writ denied by 523 So. 2d 228, 1988 La. LEXIS 976 (La. 1988), writ denied by 530 So. 2d 567, 1988 La. LEXIS 1707 (La. 1988), writ denied by 544 So. 2d 400, 1989 La. LEXIS 1379 (La. 1989), writ denied by 565 So. 2d 444, 1990 La. LEXIS 1707 (La. 1990), writ denied by 581 So. 2d 705, 1991 La. LEXIS 1849 (La. 1991), writ denied by 590 So. 2d 78, 1991 La. LEXIS 3429 (La. 1991), writ denied by 592 So. 2d 1297, 1992 La. LEXIS 619 (La. 1992), writ denied by 617 So. 2d 927, 1993 La. LEXIS 1664 (La. 1993), writ denied by 620 So. 2d 866, 1993 La. LEXIS 2196 (La. 1993), writ denied by La. 94-2049, 648 So. 2d 921, 1995 La. LEXIS 22 (La. Jan. 6, 1995), writ denied by La. 94-2875, 657 So. 2d 1020, 1995 La. LEXIS 1790 (La. June 30, 1995), writ denied by La. 94-0713, 675 So. 2d 1108, 1996 La. LEXIS 1878 (La. June 28, 1996), writ denied by La. 95-0028, 675 So. 2d 1108, 1996 La. LEXIS 1921 (La. June 28, 1996), writ denied by La. 95-2619, 675 So. 2d 1115, 1996 La. LEXIS 1934 (La. June 28, 1996), writ denied by La. 96-3020, 701 So. 2d 977, 1997 La. LEXIS 3125 (La. Sept. 26, 1997), writ denied by La. 2001-0481, 799 So. 2d 498, 2001 La. LEXIS 3990 (La. Oct. 12, 2001).

Two of a defendant’s requested jury charges in his trial on a charge of manslaughter while armed with a firearm, La. Rev. Stat. Ann. §§ 14:31 and 14:95.2, were properly denied, because the definition of firearm in La. Rev. Stat. Ann. § 40:1781(3) did not apply to § 14:95.2 or to La. Code Crim. Proc. Ann. art. 893.1, the firearm enhancement statutes. State v. Johnson, 514 So. 2d 684, 1987 La. App. LEXIS 10525 (Oct. 28, 1987).

Defendant’s sentence for manslaughter while armed with a firearm, La. Rev. Stat. Ann. §§ 14:31 and 14:95.2, to a seven-year prison term without benefit of parole, probation, suspension of sentence, or good time was not excessive and was the minimum sentence permissible under La. Rev. Stat. Ann. § 14:95.2 and La. Code Crim. Proc. art. 893.1; he would have to serve essentially two-thirds of the five year sentence imposed under art. 893.1 if his conduct warranted good time credit plus two years without benefit of good time under § 14:95.2. State v. Johnson, 514 So. 2d 684, 1987 La. App. LEXIS 10525 (Oct. 28, 1987).

Circumstantial evidence sufficiently eliminated defendant’s claim that a victim died of natural causes where even though an expert admitted that the possibility of a cracked larynx during a faint could not be eliminated, he stated that it was not likely because fainting victims did not tend to fall forward, and bruises and abrasions on the victim’s neck and strap muscles, urine stains on the bed, and overheard choking sounds could not be explained by such a fall. State v. Converse, 515 So. 2d 601, 1987 La. App. LEXIS 10394 (Oct. 14, 1987).

Where defendant was charged with second-degree murder and convicted of manslaughter, the State was not required to prove that defendant acted in sudden passion because manslaughter was a responsive verdict and there was sufficient evidence supporting a conviction for the charged offense. State v. Darby, 502 So. 2d 274, 1987 La. App. LEXIS 8584 (Feb. 4, 1987).

Defendant failed to prove that a shooting was done in sudden passion or heat of blood sufficient to reduce the homicide to manslaughter where the evidence showed that defendant argued with the victim on a playing field but did not come to blows, then left the field, walked to his truck, removed his shotgun, and then began to walk back to the field. State v. Lee, 498 So. 2d 1177, 1986 La. App. LEXIS 8611 (Dec. 10, 1986), writ of certiorari denied by 504 So. 2d 874 (La. 1987).

Where defendant and the victim fought, but that the fight was over, and the participants had “cooled down,” “hot blood or sudden passion” did not mitigate the homicide such that the reviewing court might reduce the second-degree murder to manslaughter. State v. Landry, 499 So. 2d 1320, 1986 La. App. LEXIS 8600 (Dec. 9, 1986).

Despite testimony that defendant had paranoid trends and was provoked by the victim on prior occasions, a rational trier of fact could have found that the mitigatory factors reducing second degree murder under La. Rev. Stat. Ann. § 14:30.1 to manslaughter under La. Rev. Stat. Ann. § 14:31(1) were not established by a preponderance of the evidence; that defendant acted with deliberation and reflection, not heat of passion, at the time he fired a gun at the unarmed, fleeing victim. State v. Ducksworth, 496 So. 2d 624, 1986 La. App. LEXIS 7857 (Oct. 15, 1986).

Defendant was properly convicted of second degree murder, in violation of La. Rev. Stat. Ann. § 14:30.1, rather than manslaughter; a rational trier of fact, viewing the evidience in the light most favorable to the prosecution pursuant to La. Code Crim. Proc. Ann. art. 821(B), could have concluded that, even assuming the victim’s adavances toward defendant’s girlfriend suggested some provocation, defendant blood had actually cooled or that an average person’s blood would have cooled prior to the time defendant shot and killed the victim. State v. Vessell, 496 So. 2d 576, 1986 La. App. LEXIS 7880 (Oct. 15, 1986), writ of certiorari denied by 500 So. 2d 420, 1987 La. LEXIS 8336 (La. 1987).

Where defendant’s violent acts of dousing the victim and setting her on fire caused the victim, which was partially paralyzed from childhood polio, to suffer excruciating pain before her death, the maximum sentence for manslaughter imposed was proportionate to the brutal injuries inflicted by defendant. State v. Hobbs, 494 So. 2d 1246, 1986 La. App. LEXIS 7695 (Sept. 24, 1986).

Defendant was properly convicted of second degree murder rather than manslaughter under La. Rev. Stat. Ann.§ 14:31, because there was sufficient evidence for the jury to have disregarded his theory of self-defense given the numerous wounds over the victim’s body, including defensive wounds to the hands and because defendant had very few bloodstains on his clothing. State v. Smith, 490 So. 2d 365, 1986 La. App. LEXIS 7078 (May 28, 1986), writ denied by 494 So. 2d 324, 1986 La. LEXIS 7227 (La. 1986).

Where defendant pointed a loaded shotgun at a guest and the victim interposed himself, defendant’s shooting the victim at a point blank range was not accidental and his conviction of manslaughter under La. Rev. Stat. Ann. § 14:31 was supported by the evidence; the victim was unarmed, he did not provoke defendant, and defendant paused before he pulled the trigger. State v. Delahoussaye, 479 So. 2d 1074, 1985 La. App. LEXIS 10405 (Dec. 12, 1985).

Defendant’s sentence of 17 years at hard labor for manslaughter, amended from second degree murder as the result of a plea bargain, was not excessive in view of the post-mortem mutilation of the victim; the court’s proportionality analysis showed that the range of penalties imposed in manslaughter convictions ran from 3 to 21 years. State v. Smith, 474 So. 2d 566, 1985 La. App. LEXIS 10150 (Aug. 22, 1985).

Trial court properly denied defendant’s motion pursuant to La. Code Crim. Proc. Ann. art. 821(E) to modify the jury’s verdict of guilty of second degree murder, La. Rev. Stat. Ann. § 14:30.1, to guilty of manslaughter, La. Rev. Stat. Ann. § 14:31; the State did not have the affirmative burden of proving that defendant did not act in sudden passion or heat of blood, and defendant did not offer sufficient evidence to warrant such a finding. State v. Collier, 474 So. 2d 529, 1985 La. App. LEXIS 8696 (Aug. 12, 1985).

Defendant’s appeal of a conviction for attempted manslaughter for beating his girlfriend’s father was denied where the nature of the injuries sustained, combined with the defendant’s statements that he wanted to kill him, supported a jury’s finding of intent. State v. Lee, 467 So. 2d 1341, 1985 La. App. LEXIS 9143 (Apr. 15, 1985).

Evidence was sufficient to convict defendant of manslaughter under La. Rev. Stat. Ann. § 14:31 as defendant and his stepson were struggling at the time of the shooting and defendant could have shot his stepson in sudden passion. State v. McZeal, 467 So. 2d 142, 1985 La. App. LEXIS 9368 (Apr. 10, 1985).

Given that the maximum term of imprisonment for a conviction of manslaughter was 21 years at hard labor, and a trial court had to impose a minimum sentence of 5 years at hard labor, withoutbenefit of probation, parole, or suspension of sentence, and an additional penalty of two years at hard labor, without benefit of probation, parole or suspension of sentence was required by the firearm enhancement statute, and given further that the sentencing court enumerated some of the statutorily mandated sentencing criteria, the sentencing court did not abuse its discretion and the sentence was not excessive. State v. Burton, 464 So. 2d 421, 1985 La. App. LEXIS 8321 (Feb. 26, 1985), writ of certiorari denied by 468 So. 2d 570, 1985 La. LEXIS 8723 (La. 1985).

Sentence of 18 years at hard labor was not excessive under La. Const. I, § 20, for manslaughter, which was a serious violation of La. Rev. Stat. Ann. § 14:31 that carried a possible penalty of 21 years, because the fact that defendant could have escaped the victim without cutting his throat from behind and subsequently returned to the scene to take the victim’s property showed that he was not acting in self-defense, was not significantly provoked by the victim, and intended to commit great bodily harm. State v. Smith, 463 So. 2d 42, 1985 La. App. LEXIS 8166 (Jan. 14, 1985).

Evidence was sufficient to support defendant’s conviction for manslaughter in violation of La. Rev. Stat. section 14:31(1) because the victim’s murder was not justified, as defendant did not issue a warning to the victim and defendant could have escaped the situation by driving away — instead defendant got out of his vehicle to meet the victim’s advances. State v. Dill, 461 So. 2d 1130, 1984 La. App. LEXIS 10263 (Dec. 11, 1984), writ of certiorari denied by 475 So. 2d 1106, 1985 La. LEXIS 9509 (La. 1985).

Statutory scheme defining second degree murder under La. Rev. Stat. Ann. § 14:30.1 and manslaughter under La. Rev. Stat. Ann. § 14:31 did not violate the Due Process Clause because the “sudden passion” and “heat of blood” provisions of the manslaughter statute were affirmative defenses to the charge of murder, and the murder statute did not place any burden on a defendant to disprove an essential element of the crime charged. State v. Chelette, 453 So. 2d 1282, 1984 La. App. LEXIS 9373 (Aug. 10, 1984), review denied by 458 So. 2d 127, 1984 La. LEXIS 9899 (La. 1984).

Sufficient evidence was presented to support defendant’s conviction of manslaughter; following an argument with the victim, defendant left the scene, returned with a gun, and shot the unarmed victim twice in the head. State v. Fluker, 454 So. 2d 358, 1984 La. App. LEXIS 9325 (July 31, 1984).

Defendant’s conviction for manslaughter in violation of La. Rev. Stat. Ann. § 14:31 was affirmed where defense counsel’s waiver of defendant’s presence at his preliminary hearing was appropriate because defendant was hospitalized, and the record revealed a fair and impartial determination of probable cause; under La. Code Crim. Proc. Ann. art. 298, inconsequential defects in the conduct of a preliminary examination did not mandate release of an accused or render the proceeding invalid where the informality or error did not substantially prejudice defendant. State v. Silbey, 450 So. 2d 710, 1984 La. App. LEXIS 8782 (May 10, 1984).

Physical evidence that a victim was shot in the back by a gun pointed directly at her and a neighbor’s testimony that a gun was placed near the victim’s body after the neighbor first saw it, when defendant was the only other person present, were sufficient to support a jury verdict finding defendant guilty of manslaughter beyond a reasonable doubt. State v. Captville, 448 So. 2d 676, 1984 La. LEXIS 8438 (Feb. 27, 1984).

Manslaughter verdict against defendant did not necessarily reflect a finding that he acted with an intent to kill or inflict great bodily harm; the jurors could have returned this verdict pursuant to La. Rev. Stat. Ann. § 14:31(2)(a) based on a finding that defendant, while pointing the pistol at the victim intending to frighten her, accidentally shot her to death. State v. Captville, 448 So. 2d 676, 1984 La. LEXIS 8438 (Feb. 27, 1984).

Evidence was sufficient to convict defendant of manslaughter, in violation of La. Rev. Stat. Ann. § 14:31, even though defendant gave testimony that conflicted with the testimony of the victim’s friend that defendant’s commission of an aggravated assault by pointing a gun at the victim and her friend led to the victim’s death. State v. Cage, 444 So. 2d 347, 1983 La. App. LEXIS 9993 (Dec. 22, 1983), writ of certiorari denied by 446 So. 2d 1214, 1984 La. LEXIS 8483 (La. 1984).

When defendant pled guilty after charges against him were reduced from second degree murder to manslaughter, the trial court properly considered the possibility of a conviction for second degree murder as an aggravating circumstance. State v. Roberts, 440 So. 2d 816, 1983 La. App. LEXIS 9410 (Oct. 11, 1983).

Sentence of nine years at hard labor for manslaughter, which was less than one-half of the maximum, was not excessive where defendants were given a considerable break when the charges against them were reduced from second degree murder. State v. Roberts, 440 So. 2d 816, 1983 La. App. LEXIS 9410 (Oct. 11, 1983).

Defendant’s sentence of 15 years at hard labor for manslaughter, a violation of La. Rev. Stat. Ann. § 14:31, was not excessive because it was well proportioned to the magnitude of the crime and any lesser sentence would have deprecated the seriousness of the offense and shown contempt for the value of human life. State v. Cunningham, 431 So. 2d 854, 1983 La. App. LEXIS 8435 (May 3, 1983), writ of certiorari denied by 438 So. 2d 1112, 1983 La. LEXIS 11687 (La. 1983).

Evidence was sufficient to support defendant’s conviction for attempted manslaughter where there was proof that defendant left the victim’s apartment and returned with a gun, fired his gun several times into a room in which the victim had fled, defendant knew that the room was occupied by the victim’s daughter and her guest, and the guest was seriously injured by one of the gunshots. State v. Gray, 430 So. 2d 1251, 1983 La. App. LEXIS 8331 (Apr. 5, 1983).

Where the district court determined that the only mitigating factor in defendant’s favor was that he had no prior criminal record, it was not excessive to impose a 15 year sentence where the maximum sentence for manslaughter was, at the time the case was decided, 21 years under La. Rev. Stat. Ann. § 14:31. State v. Williams, 430 So. 2d 114, 1983 La. App. LEXIS 8014 (Mar. 9, 1983), writ of certiorari denied by 435 So. 2d 449, 1983 La. LEXIS 10897 (La. 1983).

A unanimous jury is required to render any verdict where the defendant is being prosecuted under an unamended charge of first-degree murder, a capital offense, whether for first-degree murder or a lesser-included offense, notwithstanding the fact that the state may have stipulated that it would not seek the death penalty. State v. Goodley, 398 So. 2d 1068, 1981 La. LEXIS 8061 (May 18, 1981).

Although a trial judge failed to charge a jury that a second-degree murder conviction required a mandatory life sentence, given that the jury returned the less serious verdict of manslaughter, which did not require a mandatory penalty, the error probably did not result in a miscarriage of justice, prejudice to the substantial rights of the defendant, or constitute a substantial violation of a constitutional or statutory right. State v. Monroe, 364 So. 2d 570, 1978 La. LEXIS 5424 (Nov. 13, 1978).

Defendant’s conviction for manslaughter, in violation of La. Rev. Stat. Ann. § 14:31, for the shooting of her husband, was supported by the evidence because the evidence did not reasonably exclude every hypothesis except that of self-defense as defendant testified that she knew her husband was having an affair and a witness testified that he was right beside defendant by the door at the time of the shooting, which refuted her theory of self-defense. State v. Hatter, 350 So. 2d 149, 1977 La. LEXIS 6670 (Sept. 19, 1977).

Pursuant to La. Rev. Stat. Ann. § 14:31(1), defendant was properly convicted of manslaughter, where defendant shot and killed his victim after his victim hit defendant’s girlfriend. State v. Abney, 347 So. 2d 498, 1977 La. LEXIS 5785 (June 20, 1977).

Defendant’s manslaughter conviction, in violation of La. Rev. Stat. Ann. § 14:31, was proper and he was not entitled to a new trial when evidence existed supporting the contention that defendant did not act in self-defense when killing another individual. State v. Collins, 306 So. 2d 662, 1975 La. LEXIS 3835 (Jan. 20, 1975).

Under La. Rev. Stat. Ann. § 14:31 the prosecution could read the murder statute to a jury in a manslaughter case to define the crime of manslaughter where the prosecution and the trial court instructed the jury that the crime of murder was not at issue. State v. Plummer, 281 So. 2d 716, 1973 La. LEXIS 6735 (Aug. 20, 1973).

Defendant’s conviction for manslaughter in violation of La. Rev. Stat. Ann. § 14:31 was proper when the district attorney was not recused from prosecuting the case, even though the assistant district attorney was recused from the case due to his prior association with defendant. State v. Brown, 274 So. 2d 381, 1973 La. LEXIS 5661 (Mar. 8, 1973).

Defendant’s conviction for manslaughter, in violation of La. Rev. Stat. Ann. § 14:31, was not subject to reversal because the trial court did not abuse its discretion in refusing to grant a continuance, nor in denying his motion for a mistrial and his motion to suppress; furthermore the prosecution’s closing statements were not so inflammatory that they prejudiced the jury. State v. Brumfield, 263 LA. 147, 267 So. 2d 553, 1972 La. LEXIS 5397 (Oct. 4, 1972).

There was not a total lack of evidence to sustain a conviction of manslaughter where one of the State’s witnesses stated that she saw defendant pull a gun and shoot the deceased and the deceased stated in his dying declaration that defendant shot him. State v. Coleman, 260 LA. 897, 257 So. 2d 652, 1972 La. LEXIS 5565 (Jan. 4, 1972), writ of certiorari denied by 409 U.S. 811, 93 S. Ct. 43, 34 L. Ed. 2d 67, 1972 U.S. LEXIS 1174 (1972).

Because malice aforethought was omitted as an element of the crime of murder under the statutory definition, the absence of malice aforethought was no longer regarded as the distinguishing feature of manslaughter. State v. Sears, 220 LA. 103, 55 So. 2d 881, 1951 La. LEXIS 970 (Nov. 5, 1951).

•• Inchoate Crimes

••• Attempt

•••• General Overview. — Defendant’s 99-year sentence for armed robbery and 20-year sentence for attempted manslaughter were not excessive considering that the armed robbery resulted in the death of the store owner, that it was one of three robberies committed during a 13-hour crime spree, and that defendant fired three shots from a semi-automatic weapon at mid-morning in the convenience store parking lot while aiming at a bystander who was trying to copy defendant’s license plate number. State v. Perrilloux, 864 So. 2d 843, 2003 La. App. LEXIS 3681 (Dec. 30, 2003), writ denied by La. 2004-0418, 876 So. 2d 830, 2004 La. LEXIS 2212 (La. June 25, 2004).

Where defendant entered guilty pleas to attempted manslaughter, and possession of a firearm by a convicted felon, and received consecutive sentences, on appeal, the appellate court found nothing in Louisiana law which required the trial court, pursuant to La. Code Crim. Proc. Ann. art. 556.1, to inform defendant of the aggregate maximum possible punishment to which defendant could be exposed upon pleading to multiple offenses; the trial court’s informing defendant of the minimum and maximum penalties for each charge, was sufficient. State v. Girtley, 856 So. 2d 230, 2003 La. App. LEXIS 2802 (Oct. 7, 2003), writ denied by La. 2003-3111, 869 So. 2d 818, 2004 La. LEXIS 804 (La. Mar. 12, 2004).

In defendant’s attempted manslaughter case, the court did not err in sentencing defendant to 20 years of hard labor where it took into account both mitigating and aggravating circumstances, it listened to the numerous witnesses presented by defendant in mitigation, it was particularly impressed with defendant’s callousness in beating the victim nearly to death, and the court stated that a lesser sentence would have deprecated the seriousness of the offense. State v. Farhood, 844 So. 2d 217, 2003 La. App. LEXIS 711 (Mar. 25, 2003).

Where the trial court provided adequate reasons for imposition of sentence, and adequately considered defendant’s personal history and any arguably mitigating factors, defendant’s sentence for attempted manslaughter was not excessive. State v. Raev, 839 So. 2d 1015, 2003 La. App. LEXIS 512 (Mar. 5, 2003), writ denied by La. 2003-0988, 855 So. 2d 330, 2003 La. LEXIS 2926 (La. Oct. 10, 2003).

Evidence, including specific evidence of intent to kill, was sufficient to convict defendant of the attempted manslaughter of his baby daughter, where defendant was the only person in charge of his daughter at the time she was injured, the medical evidence detailed several blows to the baby’s head with a linear object, and the jury rejected defendant’s explanation that the baby had fallen off a bed. State v. Hutcherson, 785 So. 2d 140, 2001 La. App. LEXIS 664 (Apr. 4, 2001).

Trial court’s error in failing to personally inform an individual of his right to the assistance of trial counsel before it accepted his plea of guilty to attempted manslaughter, a violation of La. Rev. Stat. Ann. §§ 14:27 and 14:31, as required by La. Code Crim. Proc. Ann. art. 556.1(A)(1) was found to be harmless because the individual was represented by counsel at the guilty plea hearing and because he had been informed of his right to the assistance of counsel on appeal. State v. Sepulvado, 737 So. 2d 109, 1999 La. App. LEXIS 472 (Mar. 3, 1999).

Fifteen year sentence imposed against an individual convicted of attempted manslaughter in violation of La. Rev. Stat. Ann. §§ 14:27 and 14:31 was not found to be constitutionally excessive because the crime was particularly heinous and because the sentence was appropriate and did not shock the reviewing court’s sense of justice. State v. Sepulvado, 737 So. 2d 109, 1999 La. App. LEXIS 472 (Mar. 3, 1999).

Defendant’s admission that he repeatedly shot into a car showed a specific intent to kill or inflict great bodily harm and supported his convictions for attempted manslaughter in violation of La. Rev. Stat. Ann. §§ 14:31 and 14:27. State v. Salter, 733 So. 2d 58, 1999 La. App. LEXIS 334 (Feb. 24, 1999), writ denied by La. 99-0990, 747 So. 2d 1114, 1999 La. LEXIS 2904 (La. Sept. 24, 1999).

Where attempted manslaughter, under La. Rev. Stat. Ann. §§ 14:27, 14:31, was a lesser included offense of attempted second degree murder under §§ 14:27, 14:30.1, and both required specific intent to kill, a rational trier of fact could have found specific intent to kill, negating acquittal. State v. Brunet, 674 So. 2d 344, 1996 La. App. LEXIS 967 (Apr. 30, 1996), writ of certiorari denied by La. 96-1406, 681 So. 2d 1258, 1996 La. LEXIS 3019 (La. Nov. 1, 1996).

Where defendant was charged with attempted second degree murder after stabbing his girlfriend 17 times, the trial court did not err in charging the jury that they could infer that defendant intended the natural and probable consequences of his act; the use of the word “infer” rather than “presume” did not violate the prohibition against utilizing evidentiary presumptions in a jury charge. State v. Simon, 617 So. 2d 153, 1993 La. App. LEXIS 1490 (Apr. 7, 1993).

Where defendant initiated a fight with one individual and defendant then stabbed the individual’s friend in the heart when he intervened; there existed the specific intent necessary to support an attempted manslaughter conviction under La. Rev. Stat. Ann. §§ 14:27, 14:31. State v. Tauzier, 569 So. 2d 14, 1990 La. App. LEXIS 2246 (Oct. 11, 1990).

Defendant was improperly convicted of attempted manslaughter of a police officer during a high-speed car chase; defendant’s effort to evade a police blockade did not prove his specific intent to kill an officer who abandoned the blockade vehicle, jumped up onto a nearby embankment, and barely missed being struck when defendant crashed his car into the blockade, pursuant to La. Rev. Stat. Ann. § 14.27. State v. Amos, 550 So. 2d 272, 1989 La. App. LEXIS 1568 (Sept. 14, 1989).

Near-maximum sentence of 10 years at hard labor was within the limits of La. Rev. Stat. Ann. § 14:27 and 14:31 and was not so disproportionate to the crime of attempted manslaughter, in light of the harm caused to society, as to have shocked the court’s sense of justice under La. Const. art. I, § 20, because defendant, although he had no prior criminal history, savagely stabbed a defenseless victim twice in the chest area, which caused the victim to suffer grave injuries. State v. Solomon, 461 So. 2d 548, 1984 La. App. LEXIS 10118 (Dec. 12, 1984).

Evidence was sufficient to support defendant’s conviction for attempted manslaughter where there was proof that defendant left the victim’s apartment and returned with a gun, fired his gun several times into a room in which the victim had fled, defendant knew that the room was occupied by the victim’s daughter and her guest, and the guest was seriously injured by one of the gunshots. State v. Gray, 430 So. 2d 1251, 1983 La. App. LEXIS 8331 (Apr. 5, 1983).

Defendant was properly convicted of manslaughter under La. Rev. Stat. Ann. § 14:31 when a 13-year-old died after exiting a vehicle that dfendant was driving at a speed of 50 miles an hour where he was guilty of attempted carnal knowledge of a juvenile by his plan to have sex with her. State v. Statum, 390 So. 2d 886, 1980 La. LEXIS 9067 (Nov. 10, 1980), writ of certiorari denied by 450 U.S. 969, 101 S. Ct. 1489, 67 L. Ed. 2d 619, 1981 U.S. LEXIS 1147, 49 U.S.L.W. 3643 (1981).

•• Miscellaneous Offenses

••• Lesser Included Offenses

•••• General Overview. — In a criminal prosecution for second degree murder, where defendant claimed that “tempers were flying” and the victim was ready to fight, defendant failed to prove that mitigating factors justified his conviction for the lesser included offense of manslaughter. State v. Sales, 867 So. 2d 849, 2004 La. App. LEXIS 403 (Mar. 3, 2004), writ denied by La. 2004-1305, 899 So. 2d 569, 2005 La. LEXIS 1288 (La. Apr. 22, 2005).

Where the evidence at trial supported a finding that defendant was guilty of attempted first-degree murder, which included the elements of the lesser crimes, it supported defendant’s convictions for the lesser offenses of attempted manslaughter and attempted second-degree murder; it was not necessary to tailor the evidence to the lesser offenses. State v. Holley, 528 So. 2d 752, 1988 La. App. LEXIS 1616 (June 21, 1988), writ of certiorari denied by 536 So. 2d 1213, 1989 La. LEXIS 359 (La. 1989).

Testimony as to a taunt made by defendant’s victim shortly before he killed her was critical to his manslaughter defense in his murder trial; by erroneously restricting evidence bearing on that defense in both the guilt and sentencing phases of his trial, the trial court deprived defendant of a fair trial by excluding crucial mitigating evidence. State v. Weiland, 505 So. 2d 702, 1987 La. LEXIS 8992 (Apr. 6, 1987).

Despite testimony that defendant had paranoid trends and was provoked by the victim on prior occasions, a rational trier of fact could have found that the mitigatory factors reducing second degree murder under La. Rev. Stat. Ann. § 14:30.1 to manslaughter under La. Rev. Stat. Ann. § 14:31(1) were not established by a preponderance of the evidence; that defendant acted with deliberation and reflection, not heat of passion, at the time he fired a gun at the unarmed, fleeing victim. State v. Ducksworth, 496 So. 2d 624, 1986 La. App. LEXIS 7857 (Oct. 15, 1986).

••• Resisting Arrest

•••• General Overview. — Resisting an officer in violation of La. Rev. Stat. Ann. § 14:108 was a misdemeanor directly affecting the “person” as defined in the manslaughter statute, La. Rev. Stat. Ann. § 14:31, and was a proper basis for supporting a manslaughter charge because defendant tried to crush an officer between two cars, struggled with the officer over a gun, and attempted to shoot the officer; thus, although resisting arrest was not listed among the crimes classified as “offenses against the person,” the legislature, by simply inserting this crime where it fit conveniently as part of a group of similar offenses, did not mean to imply that law enforcement officers were not “persons.” State v. Jordan, 774 So. 2d 267, 2000 La. App. LEXIS 2537 (Oct. 18, 2000), writ denied by La. 2001-3329, 801 So. 2d 363, 2001 La. LEXIS 3071 (La. Nov. 9, 2001).

Where defendant ran a stop sign and killed the passenger of another car while fleeing from police, sufficient evidence was presented to support his conviction of manslaughter while resisting arrest; although the officers initially intended only to issue a traffic citation, defendant’s flight from the scene justified his arrest for resisting the officers in violation of La. Rev. Stat. Ann. § 14:108. State v. Jenkins, 454 So. 2d 282, 1984 La. App. LEXIS 9280 (July 3, 1984), remanded by 458 So. 2d 109, 1984 La. LEXIS 9823 (La. 1984).

•• Property Crimes

••• Burglary & Criminal Trespass

•••• General Overview. — After defendant pled guilty to aggravated burglary and attempted manslaughter in violation of La. Rev. Stat. Ann. §§ 14:31 and 14:27, on the appellate court’s review for patent errors pursuant to La. Code Crim. Proc. Ann. art. 920, the appellate court determined that the trial court’s sentencing language was ambiguous because it was not clear whether the trial court intended to impose 15 years on each count or on both counts together; thus, the sentence was indeterminate and the appellate court vacated the sentence and remanded the case to the trial court for resentencing. State v. Harrison, 842 So. 2d 519, 2003 La. App. LEXIS 1045 (Apr. 9, 2003).

•• Sex Crimes

••• Sexual Assault

•••• General Overview. — Defendant was properly convicted of manslaughter under La. Rev. Stat. Ann. § 14:31 when a 13-year-old died after exiting a vehicle that dfendant was driving at a speed of 50 miles an hour where he was guilty of attempted carnal knowledge of a juvenile by his plan to have sex with her. State v. Statum, 390 So. 2d 886, 1980 La. LEXIS 9067 (Nov. 10, 1980), writ of certiorari denied by 450 U.S. 969, 101 S. Ct. 1489, 67 L. Ed. 2d 619, 1981 U.S. LEXIS 1147, 49 U.S.L.W. 3643 (1981).

•• Weapons

••• Use

•••• General Overview. — Twenty-five year sentence after a manslaughter conviction was not excessive because it was within the applicable sentencing range for manslaughter, a 20-year sentence was required because of defendant’s use of a firearm, and the sentence was not excessive in light of those imposed by other courts under similar circumstances. State v. Jefferson, 834 So. 2d 572, 2002 La. App. LEXIS 3843 (Dec. 4, 2002).

Defendant was properly convicted of manslaughter in violation of La. Rev. Stat. Ann. § 14:31 where defendant misused a weapon in violation of § 14:94, and did not commit an aggravated assault in violation of § 14:37 rather than murder, after he shot from the front seat of a car and killed a bystander who was observing a street fight from a nearby street corner; the physical evidence belied defendant’s assertion that he had been holding the gun pointed at the floor of the car while trying to unload it when it accidentally discharged. State v. Jones, 601 So. 2d 339, 1992 La. App. LEXIS 1390 (May 13, 1992), writ of certiorari denied by 605 So. 2d 1129, 1992 La. LEXIS 3051 (La. 1992).

Two of a defendant’s requested jury charges in his trial on a charge of manslaughter while armed with a firearm, La. Rev. Stat. Ann. §§ 14:31 and 14:95.2, were properly denied, because the definition of firearm in La. Rev. Stat. Ann. § 40:1781(3) did not apply to § 14:95.2 or to La. Code Crim. Proc. Ann. art. 893.1, the firearm enhancement statutes. State v. Johnson, 514 So. 2d 684, 1987 La. App. LEXIS 10525 (Oct. 28, 1987).

Defendant’s sentence for manslaughter while armed with a firearm, La. Rev. Stat. Ann. §§ 14:31 and 14:95.2, to a seven-year prison term without benefit of parole, probation, suspension of sentence, or good time was not excessive and was the minimum sentence permissible under La. Rev. Stat. Ann. § 14:95.2 and La. Code Crim. Proc. art. 893.1; he would have to serve essentially two-thirds of the five year sentence imposed under art. 893.1 if his conduct warranted good time credit plus two years without benefit of good time under § 14:95.2. State v. Johnson, 514 So. 2d 684, 1987 La. App. LEXIS 10525 (Oct. 28, 1987).

Given that the maximum term of imprisonment for a conviction of manslaughter was 21 years at hard labor, and a trial court had to impose a minimum sentence of 5 years at hard labor, withoutbenefit of probation, parole, or suspension of sentence, and an additional penalty of two years at hard labor, without benefit of probation, parole or suspension of sentence was required by the firearm enhancement statute, and given further that the sentencing court enumerated some of the statutorily mandated sentencing criteria, the sentencing court did not abuse its discretion and the sentence was not excessive. State v. Burton, 464 So. 2d 421, 1985 La. App. LEXIS 8321 (Feb. 26, 1985), writ of certiorari denied by 468 So. 2d 570, 1985 La. LEXIS 8723 (La. 1985).

• Interrogation

•• Miranda Rights

••• Notice & Warning. — Where defendant entered a guilty plea to the offense of manslaughter, after the trial court denied his motion to suppress statement he had made to the police, the trial court had not erred in denying the motion because defendant was advised of his Miranda rights prior to the first of three statements, he was again advised of his rights prior to a fourth statement, he waived those rights, and his statements were made freely and voluntarily. State v. Stewart, 902 So. 2d 440, 2005 La. App. LEXIS 1085 (Apr. 26, 2005), writ denied by La. 2005-1584, 922 So. 2d 545, 2006 La. LEXIS 345 (La. Jan. 27, 2006).

• Accusatory Instruments

•• Dismissal

••• General Overview. — Defendant’s motion to quash a bill of information or limit the manslaughter prosecution was the improper procedural vehicle to attack a manslaughter charge under La. Rev. Stat. Ann. § 14:31(2)(b) because the motion was essentially a mechanism by which to raise matters which did not go to the merits of the charge while defendant used the motion to argue that defendant had a valid defense to the indictment as written; therefore, the trial court did not err by denying the motion to quash, and defendant’s manslaughter and attempted second-degree murder convictions were affirmed. State v. Jordan, 774 So. 2d 267, 2000 La. App. LEXIS 2537 (Oct. 18, 2000), writ denied by La. 2001-3329, 801 So. 2d 363, 2001 La. LEXIS 3071 (La. Nov. 9, 2001).

• Discovery & Inspection

•• Brady Materials

••• General Overview. — Where a prosecutor failed to turn over exculpatory statements regarding an inmate’s intoxication when a shooting occurred, the inmate’s application for post-conviction relief should have been granted; the statements supported a defense theory in a murder trial. State v. Lindsey, 844 So. 2d 961, 2003 La. App. LEXIS 1070 (Apr. 2, 2003).

• Preliminary Proceedings

•• Entry of Pleas

••• General Overview. — Where defendant hit the victim with a brick and applied pressure to the victim’s throat, resulting in his death, defendant was properly convicted on a plea to manslaughter, and his sentence of 35 years was not excessive. State v. Hyde, 870 So. 2d 487, 2004 La. App. LEXIS 839 (Apr. 7, 2004).

• Pretrial Motions & Procedures

•• Speedy Trial

••• General Overview. — Six-year delay between a car accident and the filing of a bill of information against defendant for manslaughter did not deprive defendant of his right to a speedy trial because he could not establish that he was prejudiced by the delay; the bill of information was filed within the prescriptive period, evidence and witnesses were still available, and there was no deprivation of defendant’s constitutional rights by the delay. State v. Wilson, 672 So. 2d 716, 1996 La. App. LEXIS 821 (Apr. 4, 1996).

• Double Jeopardy

•• General Overview. — A defendant who killed the mother of his unborn child could not be convicted, consistent with state double jeopardy principles, of both manslaughter and second degree feticide because the same evidence was used to convict him of both crimes. State v. Smith, 647 So. 2d 1321, 1994 La. App. LEXIS 3401 (Dec. 15, 1994), reversed by, remanded by La. 95-0061, 676 So. 2d 1068, 1996 La. LEXIS 1698 (La. July 2, 1996).

•• Attachment Jeopardy. — Manslaughter and feticide were separate and distinct crimes because the killing of the mother was an element of manslaughter, not feticide and the killing of the fetus was an element of feticide and not manslaughter. State v. Smith, 676 So. 2d 1068, 1996 La. LEXIS 1698 (July 2, 1996).

• Guilty Pleas

•• General Overview. — Trial court’s error in failing to personally inform an individual of his right to the assistance of trial counsel before it accepted his plea of guilty to attempted manslaughter, a violation of La. Rev. Stat. Ann. §§ 14:27 and 14:31, as required by La. Code Crim. Proc. Ann. art. 556.1(A)(1) was found to be harmless because the individual was represented by counsel at the guilty plea hearing and because he had been informed of his right to the assistance of counsel on appeal. State v. Sepulvado, 737 So. 2d 109, 1999 La. App. LEXIS 472 (Mar. 3, 1999).

•• Allocution & Colloquy. — Where defendant entered guilty pleas to attempted manslaughter, and possession of a firearm by a convicted felon, and received consecutive sentences, on appeal, the appellate court found nothing in Louisiana law which required the trial court, pursuant to La. Code Crim. Proc. Ann. art. 556.1, to inform defendant of the aggregate maximum possible punishment to which defendant could be exposed upon pleading to multiple offenses; the trial court’s informing defendant of the minimum and maximum penalties for each charge, was sufficient. State v. Girtley, 856 So. 2d 230, 2003 La. App. LEXIS 2802 (Oct. 7, 2003), writ denied by La. 2003-3111, 869 So. 2d 818, 2004 La. LEXIS 804 (La. Mar. 12, 2004).

• Juries & Jurors

•• Challenges to Jury Venire

••• Fair Cross-Section Challenges

•••• General Overview. — Supreme court affirmed convictions and death sentences for three first-degree murders under La. Rev. Stat. Ann. § 14:30 and two manslaughter convictions under La. Rev. Stat. Ann. § 14:31; defendant was paranoid but competent to proceed and clearly understood consequences of withdrawal of an insanity plea, and for fair-cross section jury selection purposes, people that had a common idea, a single attitude, (that they would not impose the death penalty), did not comprise a cognizable, distinctive group. State v. Lowenfield, 495 So. 2d 1245, 1985 La. LEXIS 10101 (Dec. 2, 1985), writ of certiorari denied by 476 U.S. 1153, 106 S. Ct. 2259, 90 L. Ed. 2d 704, 1986 U.S. LEXIS 1710, 54 U.S.L.W. 3777 (1986).

• Trials

•• Burdens of Proof

••• Prosecution. — Where defendant was charged with attempted second degree murder after stabbing his girlfriend 17 times, the trial court did not err in charging the jury that they could infer that defendant intended the natural and probable consequences of his act; the use of the word “infer” rather than “presume” did not violate the prohibition against utilizing evidentiary presumptions in a jury charge. State v. Simon, 617 So. 2d 153, 1993 La. App. LEXIS 1490 (Apr. 7, 1993).

•• Continuances. — Trial court did not abuse its discretion where it denied defendants’ motion for a continuance after the voire dire had started; defendants hired private counsel the night before the trial and the court considered the outstanding careers and competence of appointed counsel as well as retained counsel’s ability to try the case in the context of the constitutional requirement to safeguard defendants’ rights and concluded that neither defendants’ nor the state’s interests would have been served by delaying the trial. State v. Marshall, 843 So. 2d 469, 2003 La. App. LEXIS 726 (Mar. 19, 2003), writ of certiorari denied by La. 2003-1087, 855 So. 2d 760, 2003 La. LEXIS 3038 (La. Oct. 17, 2003), writ of certiorari denied by La. 2003-1101, 855 So. 2d 760, 2003 La. LEXIS 3039 (La. Oct. 17, 2003), writ denied by La. 2003-1280, 872 So. 2d 506, 2004 La. LEXIS 1703 (La. May 14, 2004).

•• Defendant’s Rights

••• Right to Due Process. — Statutory scheme defining second degree murder under La. Rev. Stat. Ann. § 14:30.1 and manslaughter under La. Rev. Stat. Ann. § 14:31 did not violate the Due Process Clause because the “sudden passion” and “heat of blood” provisions of the manslaughter statute were affirmative defenses to the charge of murder, and the murder statute did not place any burden on a defendant to disprove an essential element of the crime charged. State v. Chelette, 453 So. 2d 1282, 1984 La. App. LEXIS 9373 (Aug. 10, 1984), review denied by 458 So. 2d 127, 1984 La. LEXIS 9899 (La. 1984).

••• Right to Speedy Trial. — Six-year delay between a car accident and the filing of a bill of information against defendant for manslaughter did not deprive defendant of his right to a speedy trial because he could not establish that he was prejudiced by the delay; the bill of information was filed within the prescriptive period, evidence and witnesses were still available, and there was no deprivation of defendant’s constitutional rights by the delay. State v. Wilson, 672 So. 2d 716, 1996 La. App. LEXIS 821 (Apr. 4, 1996).

•• Judicial Discretion. — Trial court had not abused its sentencing discretion where it sentenced two defendants convicted, inter alia, of attempted first-degree murder of police officers and attempted manslaughter; the court considered the crimes and defendants’ lengthy violent criminal histories. State v. Marshall, 843 So. 2d 469, 2003 La. App. LEXIS 726 (Mar. 19, 2003), writ of certiorari denied by La. 2003-1087, 855 So. 2d 760, 2003 La. LEXIS 3038 (La. Oct. 17, 2003), writ of certiorari denied by La. 2003-1101, 855 So. 2d 760, 2003 La. LEXIS 3039 (La. Oct. 17, 2003), writ denied by La. 2003-1280, 872 So. 2d 506, 2004 La. LEXIS 1703 (La. May 14, 2004).

Under La. Rev. Stat. Ann. § 14:31 the prosecution could read the murder statute to a jury in a manslaughter case to define the crime of manslaughter where the prosecution and the trial court instructed the jury that the crime of murder was not at issue. State v. Plummer, 281 So. 2d 716, 1973 La. LEXIS 6735 (Aug. 20, 1973).

•• Motions for Acquittal. — In a jury trial the sufficiency of the evidence could not be challenged by a motion for acquittal, La. Code Crim. Proc. Ann. art. 778, which was available only in judge trials, and a defendant failed to show a specific abuse of discretion in a trial judge’s review of a motion for a new trial under La. Code Crim. Proc. Ann. art. 851 on a charge of manslaughter while armed with a firearm. State v. Johnson, 514 So. 2d 684, 1987 La. App. LEXIS 10525 (Oct. 28, 1987).


• Witnesses

•• Credibility. — Sufficient evidence was presented to support defendant’s manslaughter conviction; although the evidence to negate defendant’s claim of self-defense was not overwhelming, it was within the jury’s province to assess the credibility of the witnesses and to weigh the evidence. State v. Poland, 750 So. 2d 1014, 1999 La. App. LEXIS 2971 (Oct. 27, 1999).

• Defenses

•• Alibi. — Evidence was sufficient to support defendant’s conviction where no alibi witness testified and the jury believed the State’s version of the events; the issue of credibility was for the jury to decide. State v. Carter, 572 So. 2d 1131, 1990 La. App. LEXIS 3004 (Dec. 18, 1990).

•• Battered Person Syndrome. — Defendant charged with manslaughter for the killing of her husband was not entitled to present at trial evidence that she was a victim of battered woman syndrome; such evidence, which would seek to establish defendant’s state of mind at the time of the killing, was inadmissible because defendant pleaded not guilty rather than not guilty by reason of insanity. State v. Necaise, 466 So. 2d 660, 1985 La. App. LEXIS 8476 (Mar. 11, 1985).

•• Intoxication. — Where a prosecutor failed to turn over exculpatory statements regarding an inmate’s intoxication when a shooting occurred, the inmate’s application for post-conviction relief should have been granted; the statements supported a defense theory in a murder trial. State v. Lindsey, 844 So. 2d 961, 2003 La. App. LEXIS 1070 (Apr. 2, 2003).

•• Justification. — In a criminal prosecution for second degree murder, where defendant claimed that “tempers were flying” and the victim was ready to fight, defendant failed to prove that mitigating factors justified his conviction for the lesser included offense of manslaughter. State v. Sales, 867 So. 2d 849, 2004 La. App. LEXIS 403 (Mar. 3, 2004), writ denied by La. 2004-1305, 899 So. 2d 569, 2005 La. LEXIS 1288 (La. Apr. 22, 2005).

Where defendant shot the victim once during a confrontation, and then fired a second round of bullets resulting in eight wounds to the victim’s body, the evidence was sufficient to convict him of second degree murder; the jury did not find the mitigating factors to suggest manslaughter, because defendant had the opportunity for self-control and cool reflection during the confrontation in which he went into his kitchen and retrieved the gun used to commit the killing. State v. Miller, 868 So. 2d 239, 2004 La. App. LEXIS 404 (Mar. 3, 2004), writ denied by La. 2004-1127, 883 So. 2d 1027, 2004 La. LEXIS 3029 (La. Oct. 8, 2004).

Where a juvenile defendant and the victim (longtime friends) fought earlier in the evening while drinking, and the victim then came to defendant’s home, and ignored defendant’s command not to enter, the “shoot the burglar” provision was not applicable to justify defendant killing the victim, as defendant had several alternatives which could have been utilized to avoid deadly force, including beating up the victim, as defendant had in fact done earlier. State in re D.P.B., 846 So. 2d 753, 2003 La. LEXIS 1610 (May 20, 2003).

Sudden passion “or” heat of blood“ immediately caused by provocation sufficient to deprive an average person of his self control and cool reflection were not elements of the crime of manslaughter, rather they were mitigating factors in the nature of a defense, reflecting a degree of culpability less than that present when a homicide was committed without them, in accordance with La. Rev. Stat. Ann. § 14:31. State v. Armstrong, 743 So. 2d 284, 1999 La. App. LEXIS 2469 (Sept. 22, 1999), writ denied by La. 1999-3151, 759 So. 2d 92, 2000 La. LEXIS 1018 (La. Apr. 7, 2000).

Where, in an attempt to establish a defense based on the so-called battered woman’s syndrome, a wife sought to introduce evidence of her husband’s repeated and violent beatings and her dependency, economic and emotional, that made it practically impossible for her to leave the husband, the proffered evidence was properly excluded, because she did not establish an overt act by her husband at the time she shot and killed him; that she pled insanity did not make the evidence admissible. State v. Burton, 464 So. 2d 421, 1985 La. App. LEXIS 8321 (Feb. 26, 1985), writ of certiorari denied by 468 So. 2d 570, 1985 La. LEXIS 8723 (La. 1985).

•• Self-Defense. — Defendant’s convictions for manslaughter in violation of La. Rev. Stat. Ann. § 14:31 and attempted second-degree murder in violation of La. Rev. Stat. Ann. § 14:27 and 14:30.1 were proper where the State met its burden of proving that defendant did not act in self-defense as to either of the two victims. Defendant’s attack on the first victim was brutal and when one knife broke, defendant retrieved a second and continued to stab the victim; further, the second victim testified that he did not have any weapon at the time of the stabbing and that he did nothing to provoke defendant. State v. Hebert, 877 So. 2d 1115, 2004 La. App. LEXIS 1663 (June 29, 2004), writ denied by La. 2004-2674, 894 So. 2d 1132, 2005 La. LEXIS 531 (La. Feb. 25, 2005).

Evidence was sufficient to have convicted defendant of manslaughter despite defendant’s claim of self defense where he denied that he had stabbed victim but there was no evidence from the witnesses, nor did defendant present any, that the stabbing was justified despite the fact that the victim provoked the fight and threw the first punch, with the witnesses describing the fight as brief, with only a few punches being thrown before the stabbing occurred and there was no testimony that the victim was armed. State v. Anderson, 872 So. 2d 1251, 2004 La. App. LEXIS 1212 (May 13, 2004).

Evidence was sufficient to support a conviction for manslaughter where defendant shot the victim from defendant’s car after a nightclub brawl; defendant did not establish self-defense under La. Rev. Stat. Ann. § 14:20 where he could have driven away from the area and thus was the aggressor for purposes of La. Rev. Stat. Ann. § 14:21 and could not claim self-defense. State v. Favorite, 862 So. 2d 208, 2003 La. App. LEXIS 3295 (Nov. 25, 2003), writ denied by La. 2003-3529, 870 So. 2d 298, 2004 La. LEXIS 1399 (La. Apr. 23, 2004).

Defendant’s conviction for manslaughter was affirmed on appeal testimony from a witness that defendant shot the victim while she was seated and unarmed, expert testimony corroborating that the wound was inflicted from a standing position while the victim was seated, and the fact that no gun was found at the scene to corroborate defendant’s claim that the victim was armed, all provided sufficient evidence to support the conviction and to rebut defendant’s claim of self-defense. State v. Gaddis, 839 So. 2d 1258, 2003 La. App. LEXIS 662 (Mar. 14, 2003), writ denied by La. 2003-1275, 872 So. 2d 519, 2004 La. LEXIS 1701 (La. May 14, 2004), writ of certiorari denied by 544 U.S. 926, 125 S. Ct. 1649, 161 L. Ed. 2d 487, 2005 U.S. LEXIS 2542, 73 U.S.L.W. 3555 (2005).

Sufficient evidence was presented to support defendant’s manslaughter conviction; although the evidence to negate defendant’s claim of self-defense was not overwhelming, it was within the jury’s province to assess the credibility of the witnesses and to weigh the evidence. State v. Poland, 750 So. 2d 1014, 1999 La. App. LEXIS 2971 (Oct. 27, 1999).

Trial evidence was sufficient to sustain defendant’s conviction of second degree murder in violation of La. Rev. Stat. Ann. § 14:30.1(A)(1) because the State presented sufficient evidence that the murder was not justifiable homicide, pursuant to La. Rev. Stat. Ann. § 14:20(1), because defendant did not act in self-defense, and defendant did not establish by a preponderance of the evidence that he killed his victim in sudden passion or heat of blood as required by the manslaughter statute, La. Rev. Stat. Ann. § 14:31(A)(1). State v. Byes, 735 So. 2d 758, 1999 La. App. LEXIS 1491 (Apr. 21, 1999), writ denied by La. 99-1559, 751 So. 2d 231, 1999 La. LEXIS 3118 (La. Nov. 5, 1999).

Jury could rationally reject a verdict of manslaughter under La. Rev. Stat. Ann. § 14:31(A)(1) and a plea of self-defense under La. Rev. Stat. Ann. § 14:20(1), despite defendant’s heated argument with his victim and testimony that the victim had a gun on his person, where the evidence established that, following the argument, defendant left the scene and shot the victim when he returned with a gun. State v. Ducre, 596 So. 2d 1372, 1992 La. App. LEXIS 607 (Mar. 6, 1992), writ of certiorari denied by 600 So. 2d 637, 1992 La. LEXIS 2188 (La. 1992).

Defendant was properly convicted of second-degree murder under La. Rev. Stat. Ann. § 14:30.1 and not manslaughter under La. Rev. Stat. Ann. § 14:31 where the evidence revealed that defendant was the aggressor throughout the conflict with the victim. State v. Tucker, 595 So. 2d 1183, 1992 La. App. LEXIS 563 (Feb. 25, 1992).

Woman who sat calmly and quietly beside her husband in a bar before lunging at him with a knife, who then, after they left, was seen stabbing him in the chest, and who was apprehended by police a short time later and appeared unfazed and unhurt, failed to prove that she acted in “sudden passion” or “heat of blood” pursuant to La. Rev. Stat. Ann. § 14:31(1), or that she was allegedly provoked by a violent, day-long, sporadic argument she had had with her husband. State v. Gibson, 529 So. 2d 1347, 1988 La. App. LEXIS 1674 (July 26, 1988), writ of certiorari denied by 536 So. 2d 1212, 1989 La. LEXIS 365 (La. 1989).

It was found in a review of defendant’s conviction for manslaughter in violation of La. Rev. Stat. Ann. § 14:31 that the State had met its burden of establishing beyond a reasonable doubt that defendant did not act in self-defense by evidence that showed the victim was shot by defendant five times as the victim approached the defendant’s car and evidence that tended to show that defendant had left the scene after a verbal confrontation with the victim in order to retrieve a gun. State v. Green, 491 So. 2d 502, 1986 La. App. LEXIS 7446 (July 21, 1986).

Defendant was properly convicted of second degree murder rather than manslaughter under La. Rev. Stat. Ann.§ 14:31, because there was sufficient evidence for the jury to have disregarded his theory of self-defense given the numerous wounds over the victim’s body, including defensive wounds to the hands and because defendant had very few bloodstains on his clothing. State v. Smith, 490 So. 2d 365, 1986 La. App. LEXIS 7078 (May 28, 1986), writ denied by 494 So. 2d 324, 1986 La. LEXIS 7227 (La. 1986).

Where defendant pointed a loaded shotgun at a guest and the victim interposed himself, defendant’s shooting the victim at a point blank range was not accidental and his conviction of manslaughter under La. Rev. Stat. Ann. § 14:31 was supported by the evidence; the victim was unarmed, he did not provoke defendant, and defendant paused before he pulled the trigger. State v. Delahoussaye, 479 So. 2d 1074, 1985 La. App. LEXIS 10405 (Dec. 12, 1985).

Defendant convicted of second degree murder was not entitled to a manslaughter conviction where defendant did not act in self-defense; the judge based on his assessment on the credibility of defendant’s testimony and that of two eye-witnesses who contradicted defendant’s version of events. State v. Quinn, 479 So. 2d 592, 1985 La. App. LEXIS 10279 (Nov. 19, 1985).

Where, in an attempt to establish a defense based on the so-called battered woman’s syndrome, a wife sought to introduce evidence of her husband’s repeated and violent beatings and her dependency, economic and emotional, that made it practically impossible for her to leave the husband, the proffered evidence was properly excluded, because she did not establish an overt act by her husband at the time she shot and killed him; that she pled insanity did not make the evidence admissible. State v. Burton, 464 So. 2d 421, 1985 La. App. LEXIS 8321 (Feb. 26, 1985), writ of certiorari denied by 468 So. 2d 570, 1985 La. LEXIS 8723 (La. 1985).

Defendant’s manslaughter conviction, in violation of La. Rev. Stat. Ann. § 14:31, was proper and he was not entitled to a new trial when evidence existed supporting the contention that defendant did not act in self-defense when killing another individual. State v. Collins, 306 So. 2d 662, 1975 La. LEXIS 3835 (Jan. 20, 1975).

• Scienter

•• General Intent. — District attorney was properly permitted to ask defendant’s girlfriend if defendant had shoved her down the stairs when he found her and the victim in the apartment together because it was relevant to the issue of whether defendant intended to kill the victim six weeks later, particularly in view of the fact that one of the defenses was accidental killing. State v. Hamilton, 249 LA. 392, 187 So. 2d 417, 1966 La. LEXIS 2336 (June 6, 1966).

•• Knowledge. — Evidence was sufficient to prove defendant’s intent to sustain his manslaughter conviction where the record supported the jury’s conclusion that after the shooter and the victim argued, defendant willingly and knowingly provided the shooter with the weapon used to kill the victim and did nothing to assist the victim after the shooting. State v. Hicks, 817 So. 2d 192, 2002 La. App. LEXIS 986 (Apr. 10, 2002), writ denied by La. 2002-1580, 845 So. 2d 1068, 2003 La. LEXIS 1741 (La. May 30, 2003).

•• Specific Intent. — Defendant’s claim that a killing was in self-defense was not supported by the record where a witness, the university administrator, testified that after the fight between defendant and some other young men, defendant did not run as the others did but went to his car and got a gun, the witness then heard a shot, and then saw defendant walk back past him, get in his car and leave the scene; the witness recalled that defendant appeared very calm both before and after the shooting. State v. Spivey, 874 So. 2d 352, 2004 La. App. LEXIS 1179 (May 12, 2004).

On appeal, defendant attempted to argue that, at most, the State proved that she was guilty of manslaughter, not second degree murder where defendant’s neighbor testified that defendant and her boyfriend, the victim, were seen together drinking and having a good time hours before the murder, and defendant told police that she suspected that her boyfriend had been unfaithful for some time; however, the appellate court found that the state proved the essential elements of second degree murder beyond a reasonable doubt, and that defendant failed to prove by a preponderance of the evidence that she acted in sudden passion or heat of blood. State v. Eugene, 866 So. 2d 985, 2004 La. App. LEXIS 60 (Jan. 27, 2004), writ denied by La. 2004-0515, 889 So. 2d 263, 2005 La. LEXIS 171 (La. Jan. 14, 2005).

Evidence was sufficient to prove that defendant had the specific intent necessary to commit manslaughter, including evidence that he broke through the apartment door, proceeded to the victim’s bedroom, and without speaking fired the single shot that killed the victim. State v. Points, 787 So. 2d 396, 2001 La. App. LEXIS 1215 (Apr. 11, 2001), writ denied by La. 2001-1410, 812 So. 2d 665, 2002 La. LEXIS 1273 (La. Apr. 12, 2002).

Defendant was properly convicted of second-degree murder, a violation of La. Rev. Stat. Ann. § 14:30.1(A)(1), rather than manslaughter, a violation of La. Rev. Stat. Ann. § 14:31(A)(1), given that the specific intent to kill under La. Rev. Stat. Ann. § 14:10(1), in that he acted with deliberation and reflection and not in the heat of passion, could be inferred from the fact that he shot the victim at a fairly close range. State v. Cummings, 771 So. 2d 874, 2000 La. App. LEXIS 2916 (Nov. 3, 2000).

Defendant’s admission that he repeatedly shot into a car showed a specific intent to kill or inflict great bodily harm and supported his convictions for attempted manslaughter in violation of La. Rev. Stat. Ann. §§ 14:31 and 14:27. State v. Salter, 733 So. 2d 58, 1999 La. App. LEXIS 334 (Feb. 24, 1999), writ denied by La. 99-0990, 747 So. 2d 1114, 1999 La. LEXIS 2904 (La. Sept. 24, 1999).

Where defendant initiated a fight with one individual and defendant then stabbed the individual’s friend in the heart when he intervened; there existed the specific intent necessary to support an attempted manslaughter conviction under La. Rev. Stat. Ann. §§ 14:27, 14:31. State v. Tauzier, 569 So. 2d 14, 1990 La. App. LEXIS 2246 (Oct. 11, 1990).

Defendant was improperly convicted of attempted manslaughter of a police officer during a high-speed car chase; defendant’s effort to evade a police blockade did not prove his specific intent to kill an officer who abandoned the blockade vehicle, jumped up onto a nearby embankment, and barely missed being struck when defendant crashed his car into the blockade, pursuant to La. Rev. Stat. Ann. § 14.27. State v. Amos, 550 So. 2d 272, 1989 La. App. LEXIS 1568 (Sept. 14, 1989).

Where defendant was charged with attempted manslaughter, evidence showing that defendant approached a victim from behind and plunged a knife into the victim’s back was sufficient to show that defendant had the specific intent to kill the victim. State v. Dean, 528 So. 2d 679, 1988 La. App. LEXIS 1030 (May 4, 1988).

In the conviction of defendant of second degree murder in violation of La. Rev. Stat. Ann. § 14:30.1, defendant was entitled to a conviction for manslaughter under La. Code Crim. Proc. Ann. arts. 814(A)(3) and 821(E), and La. Rev. Stat. Ann. § 14:31(1) and should not have been convicted of second degree murder where defendant committed the offense in a sudden passion or heat of blood caused by a provocation which would have deprived an average person of his self control and cool reflection. State v. Lombard, 486 So. 2d 106, 1986 La. LEXIS 6024 (Mar. 31, 1986).

•• Willfulness. — Evidence was sufficient to prove defendant’s intent to sustain his manslaughter conviction where the record supported the jury’s conclusion that after the shooter and the victim argued, defendant willingly and knowingly provided the shooter with the weapon used to kill the victim and did nothing to assist the victim after the shooting. State v. Hicks, 817 So. 2d 192, 2002 La. App. LEXIS 986 (Apr. 10, 2002), writ denied by La. 2002-1580, 845 So. 2d 1068, 2003 La. LEXIS 1741 (La. May 30, 2003).

• Jury Instructions

•• Particular Instructions

••• General Overview. — Two of a defendant’s requested jury charges in his trial on a charge of manslaughter while armed with a firearm, La. Rev. Stat. Ann. §§ 14:31 and 14:95.2, were properly denied, because the definition of firearm in La. Rev. Stat. Ann. § 40:1781(3) did not apply to § 14:95.2 or to La. Code Crim. Proc. Ann. art. 893.1, the firearm enhancement statutes. State v. Johnson, 514 So. 2d 684, 1987 La. App. LEXIS 10525 (Oct. 28, 1987).

••• Lesser Included Offenses. — Defendant’s conviction for second-degree murder could not stand because manslaughter was clearly a responsive verdict to the offense charged and was a viable option at law for the jury; the State’s theory was that defendant was guilty as a principal to the offense of second degree murder, as the homicide occurred while defendant and a companion were involved in the perpetration of the armed robbery, yet the jury was not thoroughly instructed as to all elements of the manslaughter statute, La. Rev. Stat. Ann. § 14:31, as required by La. Code Crim. Proc. Ann. art. 804(B), in that there was no instruction in regard to felony theft being a non-enumerated felony, or as to the difference between felony and misdemeanor theft. State v. Goodley, 774 So. 2d 374, 2000 La. App. LEXIS 3334 (Dec. 13, 2000), reversed by, remanded by La. 2001-0077, 820 So. 2d 478, 2002 La. LEXIS 2166 (La. June 21, 2002).

•• Requests to Charge. — In a conviction for second degree murder, the trial court did not err in its charge defining manslaughter under La. Rev. Stat. Ann. §§ 14:30, 14:30.1, and 14:31(2) where defendant alleged he did not have the specific intent to commit the crime as he was legally insane at the time of the offense. State v. Campbell, 673 So. 2d 1061, 1996 La. App. LEXIS 530 (Mar. 13, 1996), writ of certiorari denied by La. 96-1785, 685 So. 2d 140, 1997 La. LEXIS 135 (La. Jan. 10, 1997), reversed by, remanded by 523 U.S. 392, 118 S. Ct. 1419, 140 L. Ed. 2d 551, 1998 U.S. LEXIS 2787, 66 U.S.L.W. 4258, 11 Fla. L. Weekly Fed. S 466, 98 Cal. Daily Op. Service 2945, 1998 Colo. J. C.A.R. 1950, 98 D.A.R. 4026, 172 A.L.R. Fed. 597 (1998).

Although a trial judge failed to charge a jury that a second-degree murder conviction required a mandatory life sentence, given that the jury returned the less serious verdict of manslaughter, which did not require a mandatory penalty, the error probably did not result in a miscarriage of justice, prejudice to the substantial rights of the defendant, or constitute a substantial violation of a constitutional or statutory right. State v. Monroe, 364 So. 2d 570, 1978 La. LEXIS 5424 (Nov. 13, 1978).

• Verdicts

•• General Overview. — Although there was no evidence that defendant killed the victim in sudden passion or heat of blood caused by the immediately preceding provocation of the victim, that did not preclude a conviction for manslaughter under La. Rev. Stat. Ann. § 14:31(2)(a), where there was enough evidence to convict the defendant of the charged offense of first-degree murder, and the jury could return a legitimately responsive verdict. State v. Lemoine, 1993 La. App. LEXIS 2305 (June 2, 1993).

•• Unanimity. — A unanimous jury is required to render any verdict where the defendant is being prosecuted under an unamended charge of first-degree murder, a capital offense, whether for first-degree murder or a lesser-included offense, notwithstanding the fact that the state may have stipulated that it would not seek the death penalty. State v. Goodley, 398 So. 2d 1068, 1981 La. LEXIS 8061 (May 18, 1981).

• Sentencing

•• Appeals

••• General Overview. — Where defendant hit the victim with a brick and applied pressure to the victim’s throat, resulting in his death, defendant was properly convicted on a plea to manslaughter, and his sentence of 35 years was not excessive. State v. Hyde, 870 So. 2d 487, 2004 La. App. LEXIS 839 (Apr. 7, 2004).

Where defendant shot and killed his cousin in an argument about defendant’s wife, defendant’s 30-year sentence for manslaughter was not an abuse of discretion where it was within the statutory range; the trial court properly considered the mitigating factors and aggravating factors and defendant received a substantial benefit by pleading guilty to a reduced charge. State v. Johnson, 862 So. 2d 237, 2003 La. App. LEXIS 3278 (Nov. 25, 2003).

After defendant pled guilty to aggravated burglary and attempted manslaughter in violation of La. Rev. Stat. Ann. §§ 14:31 and 14:27, on the appellate court’s review for patent errors pursuant to La. Code Crim. Proc. Ann. art. 920, the appellate court determined that the trial court’s sentencing language was ambiguous because it was not clear whether the trial court intended to impose 15 years on each count or on both counts together; thus, the sentence was indeterminate and the appellate court vacated the sentence and remanded the case to the trial court for resentencing. State v. Harrison, 842 So. 2d 519, 2003 La. App. LEXIS 1045 (Apr. 9, 2003).

Sentence of 40 years’ imprisonment at hard labor, the maximum term for manslaughter under La. Rev. Stat. Ann. § 14:31(B), was not a purposeless and needless infliction of pain and suffering in violation of La. Const. art. 1, § 20, in light of defendant’s extensive criminal history of eight prior arrests and one arrest subsequent to the offense, and in light of the facts of the offense, a senseless murder, in which defendant fired a shotgun at the victim’s head, dragged the victim’s body into the woods, took his money, and went to great lengths to conceal his role in the homicide. State v. Wisely, 780 So. 2d 1230, 2001 La. App. LEXIS 333 (Feb. 28, 2001).

In light of the fact that defendant was convicted of manslaughter for bludgeoning the 65-year-old victim to death in an argument over five dollars, it could not be said that a 21-year prison sentence was a manifest abuse of the trial judge’s discretion notwithstanding the fact that defendant’s only prior conviction was for DUI and he had no prior history of violent behavior. State v. Hampton, 482 So. 2d 141, 1986 La. App. LEXIS 5956 (Jan. 15, 1986), writ of certiorari denied by 486 So. 2d 749, 1986 La. LEXIS 6154 (La. 1986).

Sentence of 18 years at hard labor was not excessive under La. Const. I, § 20, for manslaughter, which was a serious violation of La. Rev. Stat. Ann. § 14:31 that carried a possible penalty of 21 years, because the fact that defendant could have escaped the victim without cutting his throat from behind and subsequently returned to the scene to take the victim’s property showed that he was not acting in self-defense, was not significantly provoked by the victim, and intended to commit great bodily harm. State v. Smith, 463 So. 2d 42, 1985 La. App. LEXIS 8166 (Jan. 14, 1985).

Near-maximum sentence of 10 years at hard labor was within the limits of La. Rev. Stat. Ann. § 14:27 and 14:31 and was not so disproportionate to the crime of attempted manslaughter, in light of the harm caused to society, as to have shocked the court’s sense of justice under La. Const. art. I, § 20, because defendant, although he had no prior criminal history, savagely stabbed a defenseless victim twice in the chest area, which caused the victim to suffer grave injuries. State v. Solomon, 461 So. 2d 548, 1984 La. App. LEXIS 10118 (Dec. 12, 1984).

Manslaughter conviction, pursuant to La. Rev. Stat. Ann. § 14:31, and sentence of 20 years was affirmed when the sentence imposed was both reasonable and just; the sentence was imposed after a lengthy sentencing hearing during which several character witnesses and defendant testified, and the trial court exercised all due diligence in specifically delineating its reasons for imposing the sentence. State v. Campbell, 404 So. 2d 1205, 1981 La. LEXIS 10438 (Sept. 28, 1981).

•• Capital Punishment

••• Cruel & Unusual Punishment. — Where defendant was convicted of manslaughter in the shooting death of her husband, a sentence of 15 years at hard labor was not excessive; the maximum sentence was 21 years, and the judge adequately considered the criteria in the sentencing guidelines. State v. McMahon, 391 So. 2d 1120, 1980 La. LEXIS 9380 (Nov. 10, 1980).

••• Death-Qualified Jurors. — Supreme court affirmed convictions and death sentences for three first-degree murders under La. Rev. Stat. Ann. § 14:30 and two manslaughter convictions under La. Rev. Stat. Ann. § 14:31; defendant was paranoid but competent to proceed and clearly understood consequences of withdrawal of an insanity plea, and for fair-cross section jury selection purposes, people that had a common idea, a single attitude, (that they would not impose the death penalty), did not comprise a cognizable, distinctive group. State v. Lowenfield, 495 So. 2d 1245, 1985 La. LEXIS 10101 (Dec. 2, 1985), writ of certiorari denied by 476 U.S. 1153, 106 S. Ct. 2259, 90 L. Ed. 2d 704, 1986 U.S. LEXIS 1710, 54 U.S.L.W. 3777 (1986).

•• Cruel & Unusual Punishment. — Where the trial court provided adequate reasons for imposition of sentence, and adequately considered defendant’s personal history and any arguably mitigating factors, defendant’s sentence for attempted manslaughter was not excessive. State v. Raev, 839 So. 2d 1015, 2003 La. App. LEXIS 512 (Mar. 5, 2003), writ denied by La. 2003-0988, 855 So. 2d 330, 2003 La. LEXIS 2926 (La. Oct. 10, 2003).

Twenty-five year sentence after a manslaughter conviction was not excessive because it was within the applicable sentencing range for manslaughter, a 20-year sentence was required because of defendant’s use of a firearm, and the sentence was not excessive in light of those imposed by other courts under similar circumstances. State v. Jefferson, 834 So. 2d 572, 2002 La. App. LEXIS 3843 (Dec. 4, 2002).

Sentences of 15 years and seven years for defendant’s convictions of attempted manslaughter and assault were not unduly harsh, especially in light of the injuries inflicted on his victims, where one victim was left disabled and the other lost his leg. State v. Willis, 823 So. 2d 1072, 2002 La. App. LEXIS 2590 (Aug. 14, 2002), writ denied by La. 2003-0919, 870 So. 2d 262, 2004 La. LEXIS 1267 (La. Apr. 8, 2004).

Defendant who faced a sentencing exposure of 40 years for manslaughter under La. Rev. Stat. Ann. § 14:31(B) but received a 10 years at hard labor sentence did not receive an unconstitutionally excessive sentence where the trial court had taken into account various factors pursuant to La. Code Crim. Proc. Ann. art. 894.1 to include that the defendant was 45 years old, had never been in any kind of trouble before, had graduated from high school, had completed various programs at a vocational/technical school, had served in the United States Navy and that the crime committed was a crime of passion. State v. Brice, 808 So. 2d 615, 2001 La. App. LEXIS 974 (May 11, 2001), writ denied by La. 2001-1610, 813 So. 2d 1099, 2002 La. LEXIS 1882 (La. Apr. 26, 2002).

Defendant’s 30-year sentence for manslaughter was not excessive where the facts adduced at trial showed defendant sprayed the neighborhood with bullets without cause, involved multiple victims for which no separate sentence was imposed, was the aggressor by returning to the convenience store to continue a racial fight, and established no justification for the shooting. State v. Meshell, 780 So. 2d 546, 2001 La. App. LEXIS 130 (Feb. 7, 2001).

Where the trial court considered the sentencing factors under La. Code Crim. Proc. Ann. art. 894.1 and the evidence would have supported a conviction for second degree murder, the trial court’s sentence of defendant to 25 years for manslaughter was not excessive under La. Const. art. 1, § 20, the maximum being 40 years under La. Rev. Stat. Ann. § 14:31. State v. George, 768 So. 2d 748, 2000 La. App. LEXIS 2196 (Sept. 27, 2000), writ denied by La. 2000-2806, 796 So. 2d 674, 2001 La. LEXIS 2813 (La. Sept. 14, 2001).

Defendant’s sentence of 40 years at hard labor for his conviction for manslaughter was not excessive or disproportionate; the trial court adequately complied with La. Code Crim. Proc. Ann. art. 894.1 and articulated the reasons taken into consideration for imposing the sentence, including defendant’s propensity for violence and his lack of remorse over the killing of his own cousin. State v. Poland, 750 So. 2d 1014, 1999 La. App. LEXIS 2971 (Oct. 27, 1999).

Defendant, who shot a man in a bar fight six times at close range, was properly sentenced to 25 years of hard labor, given that the maximum sentence for the commission of the offense of manslaughter under La. Rev. Stat. Ann. § 14:31(B) was imprisonment at hard labor for not more than 40 years. The trial court, which considered both the aggravating and the mitigating circumstances, such as defendant’s prior drug conviction and his remorse for his actions, did not abuse its discretion, and the sentence was not cruel or excessive under either La. Const. art. I, § 20 or La. Code Crim. P. Ann. art. 881.1(D). State v. Etienne, 746 So. 2d 124, 1999 La. App. LEXIS 2757 (Oct. 13, 1999), writ denied by La. 2000-0165, 765 So. 2d 1067, 2000 La. LEXIS 2109 (La. June 30, 2000).

Sentence of 40-years at hard labor for a manslaughter conviction was not excessive punishment in violation of La. Const. art. I, § 20; 40 years was the maximum sentence allowable under La. Rev. Stat. Ann. § 14:31, and the maximum penalty was justified given defendant’s history and the nature of the crime. State v. Le, 738 So. 2d 168, 1999 La. App. LEXIS 2076 (June 30, 1999), writ denied by La. 2000-2174, 789 So. 2d 587, 2001 La. LEXIS 1379 (La. Apr. 12, 2001).

Although the trial court did not err in sentencing a father convicted of cruelty to juveniles under the manslaughter statute pursuant to La. Rev. Stat. Ann. § 14:31, the 20-year sentence imposed was excessive under the sentencing guidelines of La. Code Crim. Proc. Ann. art. 894.1 and under La. Const. art. I, § 20, where defendant was 17 years old, had no prior criminal history, and had only a limited involvement in the death of his daughter. State v. Jones, 742 So. 2d 597, 1999 La. App. LEXIS 2033 (June 23, 1999), reversed by, remanded by La. 99-2207, 778 So. 2d 1131, 2001 La. LEXIS 233, 118 A.L.R.5th 739 (La. Jan. 29, 2001).

Review of defendant’s open-ended plea was required, pursuant to La. Code Crim. Proc. Ann. art. 881.2; 40 years at hard labor for manslaughter, under La. Rev. Stat. Ann. § 14:31, was not an excessive punishment, pursuant to La. Const. art. I, § 20, where the sentence was within the range, and defendant beat the victim with a baseball bat and then shot him. State v. Pickens, 741 So. 2d 696, 1999 La. App. LEXIS 1254 (Apr. 28, 1999), writ denied by La. 99-1577, 751 So. 2d 232, 1999 La. LEXIS 3104 (La. Nov. 5, 1999), writ denied by La. 2001-2178, 813 So. 2d 1081, 2002 La. LEXIS 1353 (La. Apr. 19, 2002).

Given the nature of a seven-month-old child’s injuries and the fact that the conduct of defendant mother manifested deliberate cruelty, her maximum sentence of 40 years at hard labor for a conviction for manslaughter under La. Rev. Stat. Ann. § 14:31 was not excessive and did not violate La. Const. art. I, § 20. State v. Guzman, 665 So. 2d 512, 1995 La. App. LEXIS 3275 (Nov. 15, 1995), writ of certiorari denied by La. 95-2853, 668 So. 2d 366, 1996 La. LEXIS 702 (La. Feb. 28, 1996).

Maximum sentence for manslaughter in violation of La. Rev. Stat. Ann. § 14:31 was not excessive and was not so disproportionate to the crime committed in light of the harm caused to society as to shock the court’s sense of justice given the brutal nature of the crime where defendant, who outweighed his wife and was trained in hand to hand combat, tackled her and slammed her head against the floor during an argument. State v. Lawrence, 584 So. 2d 334, 1991 La. App. LEXIS 2055 (July 15, 1991), writ of certiorari denied by 586 So. 2d 566, 1991 La. LEXIS 2734 (La. 1991).

Where defendant’s violent acts of dousing the victim and setting her on fire caused the victim, which was partially paralyzed from childhood polio, to suffer excruciating pain before her death, the maximum sentence for manslaughter imposed was proportionate to the brutal injuries inflicted by defendant. State v. Hobbs, 494 So. 2d 1246, 1986 La. App. LEXIS 7695 (Sept. 24, 1986).

Defendant’s sentence of 17 years at hard labor for manslaughter, amended from second degree murder as the result of a plea bargain, was not excessive in view of the post-mortem mutilation of the victim; the court’s proportionality analysis showed that the range of penalties imposed in manslaughter convictions ran from 3 to 21 years. State v. Smith, 474 So. 2d 566, 1985 La. App. LEXIS 10150 (Aug. 22, 1985).

Sentence of nine years at hard labor for manslaughter, which was less than one-half of the maximum, was not excessive where defendants were given a considerable break when the charges against them were reduced from second degree murder. State v. Roberts, 440 So. 2d 816, 1983 La. App. LEXIS 9410 (Oct. 11, 1983).

Defendant’s sentence of 15 years at hard labor for manslaughter, a violation of La. Rev. Stat. Ann. § 14:31, was not excessive because it was well proportioned to the magnitude of the crime and any lesser sentence would have deprecated the seriousness of the offense and shown contempt for the value of human life. State v. Cunningham, 431 So. 2d 854, 1983 La. App. LEXIS 8435 (May 3, 1983), writ of certiorari denied by 438 So. 2d 1112, 1983 La. LEXIS 11687 (La. 1983).

Where the district court determined that the only mitigating factor in defendant’s favor was that he had no prior criminal record, it was not excessive to impose a 15 year sentence where the maximum sentence for manslaughter was, at the time the case was decided, 21 years under La. Rev. Stat. Ann. § 14:31. State v. Williams, 430 So. 2d 114, 1983 La. App. LEXIS 8014 (Mar. 9, 1983), writ of certiorari denied by 435 So. 2d 449, 1983 La. LEXIS 10897 (La. 1983).

•• Guidelines

••• General Overview. — La. Rev. Stat. Ann. § 14:31(B) mandates that whoever commits the offense of manslaughter be punished by imprisonment at hard labor for not more than 40 years. State v. Wisely, 780 So. 2d 1230, 2001 La. App. LEXIS 333 (Feb. 28, 2001).

Pursuant to La. Rev. Stat. Ann. § 14:31 and La. Rev. Stat. Ann. § 14:27, defendant was sentenced within statutory limits to the maximum terms for each offense. Had the terms been imposed consecutively, he would have received the maximum sentence of sixty years. State v. Holmes, 754 So. 2d 1132, 2000 La. App. LEXIS 340 (Feb. 18, 2000), writ denied by La. 2000-1020, 788 So. 2d 440, 2001 La. LEXIS 1070 (La. Mar. 30, 2001).

Although the trial court failed to set forth factors used in the imposition of its sentence upon defendant as required, defendant’s sentence was upheld where it did not exceed the maximum sentence set forth in La. Rev. Stat. Ann. § 14:31 and was supported by the record. State v. Welch, 550 So. 2d 265, 1989 La. App. LEXIS 1575 (Sept. 14, 1989), writ denied by La. 94-0437, 675 So. 2d 1071, 1996 La. LEXIS 1825 (La. June 21, 1996).

When defendant pled guilty after charges against him were reduced from second degree murder to manslaughter, the trial court properly considered the possibility of a conviction for second degree murder as an aggravating circumstance. State v. Roberts, 440 So. 2d 816, 1983 La. App. LEXIS 9410 (Oct. 11, 1983).

Where defendant was convicted of manslaughter in the shooting death of her husband, a sentence of 15 years at hard labor was not excessive; the maximum sentence was 21 years, and the judge adequately considered the criteria in the sentencing guidelines. State v. McMahon, 391 So. 2d 1120, 1980 La. LEXIS 9380 (Nov. 10, 1980).

••• Adjustments & Enhancements

•••• General Overview. — Defendant’s sentence for manslaughter while armed with a firearm, La. Rev. Stat. Ann. §§ 14:31 and 14:95.2, to a seven-year prison term without benefit of parole, probation, suspension of sentence, or good time was not excessive and was the minimum sentence permissible under La. Rev. Stat. Ann. § 14:95.2 and La. Code Crim. Proc. art. 893.1; he would have to serve essentially two-thirds of the five year sentence imposed under art. 893.1 if his conduct warranted good time credit plus two years without benefit of good time under § 14:95.2. State v. Johnson, 514 So. 2d 684, 1987 La. App. LEXIS 10525 (Oct. 28, 1987).

•••• Criminal History

••••• Prior Felonies. — Inmate was not entitled to habeas corpus relief on his claim that his manslaughter conviction under La. Rev. Stat. Ann. § 14:31 could not be used as a predicate offense for his multiple offender conviction because the 10-year cleansing period of La. Rev. Stat. Ann. § 15:529.1(C) applied; application of La. Rev. Stat. Ann. § 15:529.1(C) did not violate the ex post facto clause because it did not charge a new crime but merely was a method of increasing punishment of second and subsequent offenders, and because the inmate did not have 10 years without a felony conviction between his release date for the manslaughter conviction and the date he committed his earliest worthless check offense, the state judge properly relied on the manslaughter conviction as a predicate offense. Serio v. Stalder, 2003 U.S. Dist. LEXIS 18625 (Oct. 14, 2003).

••• Departures

•••• General Overview. — Trial court had discretion to reject sentencing guidelines and sentence defendant who pled guilty to manslaughter for a particularly senseless and cruel homicide to 40 years incarceration. State v. Black, 669 So. 2d 667, 1996 La. App. LEXIS 446 (Feb. 28, 1996), writ of certiorari denied by La. 96-0836, 679 So. 2d 430, 1996 La. LEXIS 2484 (La. Sept. 20, 1996).

•• Imposition. — Trial court did not err by imposing the maximum sentence for manslaughter where defendant shot the victim at point-blank range, left the victim in the back seat of the car, and sexually abused and raped the female victim at gunpoint while the male victim bled to death; defendant’s actions were heinous and showed a disrespect for human life. State v. Dunbar, 657 So. 2d 429, 1995 La. App. LEXIS 1408 (May 31, 1995).

Defendant’s manslaughter sentence of 25 years at hard labor was not constitutionally excessive because the sentence was less than the maximum provided by law and was not grossly disproportionate to the severity of the crime. State v. Ford, 653 So. 2d 107, 1995 La. App. LEXIS 837 (Apr. 5, 1995).

••• Factors. — In defendant’s attempted manslaughter case, the court did not err in sentencing defendant to 20 years of hard labor where it took into account both mitigating and aggravating circumstances, it listened to the numerous witnesses presented by defendant in mitigation, it was particularly impressed with defendant’s callousness in beating the victim nearly to death, and the court stated that a lesser sentence would have deprecated the seriousness of the offense. State v. Farhood, 844 So. 2d 217, 2003 La. App. LEXIS 711 (Mar. 25, 2003).

Trial court had not abused its sentencing discretion where it sentenced two defendants convicted, inter alia, of attempted first-degree murder of police officers and attempted manslaughter; the court considered the crimes and defendants’ lengthy violent criminal histories. State v. Marshall, 843 So. 2d 469, 2003 La. App. LEXIS 726 (Mar. 19, 2003), writ of certiorari denied by La. 2003-1087, 855 So. 2d 760, 2003 La. LEXIS 3038 (La. Oct. 17, 2003), writ of certiorari denied by La. 2003-1101, 855 So. 2d 760, 2003 La. LEXIS 3039 (La. Oct. 17, 2003), writ denied by La. 2003-1280, 872 So. 2d 506, 2004 La. LEXIS 1703 (La. May 14, 2004).

Defendant who faced a sentencing exposure of 40 years for manslaughter under La. Rev. Stat. Ann. § 14:31(B) but received a 10 years at hard labor sentence did not receive an unconstitutionally excessive sentence where the trial court had taken into account various factors pursuant to La. Code Crim. Proc. Ann. art. 894.1 to include that the defendant was 45 years old, had never been in any kind of trouble before, had graduated from high school, had completed various programs at a vocational/technical school, had served in the United States Navy and that the crime committed was a crime of passion. State v. Brice, 808 So. 2d 615, 2001 La. App. LEXIS 974 (May 11, 2001), writ denied by La. 2001-1610, 813 So. 2d 1099, 2002 La. LEXIS 1882 (La. Apr. 26, 2002).

When read together, La. Code Crim. P. art. 890.1(B) [Repealed], La. Rev. Stat. Ann. 14:31(B), and La. Code Crim. P. art. 893 give the court no authority to deny parole. State v. Lowery, 765 So. 2d 460, 2000 La. App. LEXIS 1686 (June 21, 2000).

Defendant, who shot a man in a bar fight six times at close range, was properly sentenced to 25 years of hard labor, given that the maximum sentence for the commission of the offense of manslaughter under La. Rev. Stat. Ann. § 14:31(B) was imprisonment at hard labor for not more than 40 years. The trial court, which considered both the aggravating and the mitigating circumstances, such as defendant’s prior drug conviction and his remorse for his actions, did not abuse its discretion, and the sentence was not cruel or excessive under either La. Const. art. I, § 20 or La. Code Crim. P. Ann. art. 881.1(D). State v. Etienne, 746 So. 2d 124, 1999 La. App. LEXIS 2757 (Oct. 13, 1999), writ denied by La. 2000-0165, 765 So. 2d 1067, 2000 La. LEXIS 2109 (La. June 30, 2000).

When a defendant significantly reduced his sentencing exposure by pleading guilty to manslaughter, the substantial advantage obtained by his plea bargain was a legitimate consideration in imposing the near maximum sentence of a 30-year term of imprisonment. State v. Webb, 715 So. 2d 99, 1998 La. App. LEXIS 1650 (June 24, 1998), writ denied by La. 98-2027, 729 So. 2d 577, 1998 La. LEXIS 3664 (La. Nov. 25, 1998).

Given the nature of a seven-month-old child’s injuries and the fact that the conduct of defendant mother manifested deliberate cruelty, her maximum sentence of 40 years at hard labor for a conviction for manslaughter under La. Rev. Stat. Ann. § 14:31 was not excessive and did not violate La. Const. art. I, § 20. State v. Guzman, 665 So. 2d 512, 1995 La. App. LEXIS 3275 (Nov. 15, 1995), writ of certiorari denied by La. 95-2853, 668 So. 2d 366, 1996 La. LEXIS 702 (La. Feb. 28, 1996).

Trial court did not err by imposing the maximum sentence for manslaughter where defendant shot the victim at point-blank range, left the victim in the back seat of the car, and sexually abused and raped the female victim at gunpoint while the male victim bled to death; defendant’s actions were heinous and showed a disrespect for human life. State v. Dunbar, 657 So. 2d 429, 1995 La. App. LEXIS 1408 (May 31, 1995).

Defendant’s sentence for manslaughter conviction in violation of La. Rev. Stat. Ann. § 14:31 was proper where it was not excessive, where it was within the guidelines, and where the evidence supported its imposition. State v. Richardson, 479 So. 2d 698, 1985 La. App. LEXIS 10406 (Dec. 11, 1985), writ of certiorari denied by 484 So. 2d 134, 1986 La. LEXIS 5882 (La. 1986).

Manslaughter conviction, pursuant to La. Rev. Stat. Ann. § 14:31, and sentence of 20 years was affirmed when the sentence imposed was both reasonable and just; the sentence was imposed after a lengthy sentencing hearing during which several character witnesses and defendant testified, and the trial court exercised all due diligence in specifically delineating its reasons for imposing the sentence. State v. Campbell, 404 So. 2d 1205, 1981 La. LEXIS 10438 (Sept. 28, 1981).

•• Proportionality. — Sentences of 15 years and seven years for defendant’s convictions of attempted manslaughter and assault were not unduly harsh, especially in light of the injuries inflicted on his victims, where one victim was left disabled and the other lost his leg. State v. Willis, 823 So. 2d 1072, 2002 La. App. LEXIS 2590 (Aug. 14, 2002), writ denied by La. 2003-0919, 870 So. 2d 262, 2004 La. LEXIS 1267 (La. Apr. 8, 2004).

Defendant’s sentence of 18 years hard labor with credit for time served for her manslaughter conviction was not unconstitutionally excessive because the sentence was within the statutory guidelines under La. Rev. Stat. Ann. § 14:31(B), which provided that the penalty for manslaughter was not more than 40 years hard labor. State v. Clements, 774 So. 2d 263, 2000 La. App. LEXIS 2259 (Oct. 4, 2000), writ denied by La. 2001-0906, 808 So. 2d 333, 2002 La. LEXIS 411 (La. Feb. 1, 2002).

Imposition of a 35-year sentence following entry of defendant’s guilty plea to manslaughter, La. Rev. Stat. Ann. § 14:31(B), was not unconstitutionally excessive; trial court adequately articulated reasons for the sentence pursuant to La. Code Crim. Proc. Ann. art. 894.1; further, the sentence was not disproportionate to the crime and did not shock the appellate court’s sense of justice. State v. Morrison, 758 So. 2d 283, 2000 La. App. LEXIS 385 (Mar. 1, 2000).

Defendant’s sentence of 40 years at hard labor for his conviction for manslaughter was not excessive or disproportionate; the trial court adequately complied with La. Code Crim. Proc. Ann. art. 894.1 and articulated the reasons taken into consideration for imposing the sentence, including defendant’s propensity for violence and his lack of remorse over the killing of his own cousin. State v. Poland, 750 So. 2d 1014, 1999 La. App. LEXIS 2971 (Oct. 27, 1999).

Thirty-two years at hard labor was not cruel and unusual punishment per La. Const. art. I, § 20 or a disproportionate sentence for a daughter who pleaded guilty to manslaughter, La. Rev. Stat. Ann. § 14:31, in the contract killing of her father, even though her similarly culpable mother only received five years. State v. Lofton, 701 So. 2d 712, 1997 La. App. LEXIS 2373 (Oct. 8, 1997), writ denied by La. 98-0389, 720 So. 2d 679, 1998 La. LEXIS 1952 (La. June 5, 1998).

Under La. Code Crim. Proc. Ann. art. 894.1, a sentence of 21 years at hard labor, the maximum under the Louisiana manslaughter statute, La. Rev. Stat. Ann. § 14:31, was proper, even though it was defendant’s first felony and the victim’s family requested leniency; defendant, a deputy sheriff, shot his wife at point blank range during a drunken argument. State v. Grow, 467 So. 2d 159, 1985 La. App. LEXIS 9203 (Apr. 10, 1985).

Sentence of 18 years at hard labor was not excessive under La. Const. I, § 20, for manslaughter, which was a serious violation of La. Rev. Stat. Ann. § 14:31 that carried a possible penalty of 21 years, because the fact that defendant could have escaped the victim without cutting his throat from behind and subsequently returned to the scene to take the victim’s property showed that he was not acting in self-defense, was not significantly provoked by the victim, and intended to commit great bodily harm. State v. Smith, 463 So. 2d 42, 1985 La. App. LEXIS 8166 (Jan. 14, 1985).

•• Ranges. — Defendant’s 40 year sentence following his plea to manslaughter was affirmed; the trial court properly considered defendant’s conduct during the crime, the reduced sentence he received as a result of his plea bargain, and the fact that a life was lost. State v. Williams, 875 So. 2d 1043, 2004 La. App. LEXIS 1478 (June 9, 2004), writ denied by La. 2004-1951, 888 So. 2d 864, 2004 La. LEXIS 3849 (La. Dec. 17, 2004).

Defendant’s 99-year sentence for armed robbery and 20-year sentence for attempted manslaughter were not excessive considering that the armed robbery resulted in the death of the store owner, that it was one of three robberies committed during a 13-hour crime spree, and that defendant fired three shots from a semi-automatic weapon at mid-morning in the convenience store parking lot while aiming at a bystander who was trying to copy defendant’s license plate number. State v. Perrilloux, 864 So. 2d 843, 2003 La. App. LEXIS 3681 (Dec. 30, 2003), writ denied by La. 2004-0418, 876 So. 2d 830, 2004 La. LEXIS 2212 (La. June 25, 2004).

Minimum imprisonment of 10 years under the manslaughter statute, La. Rev. Stat. Ann. § 14:31, was not applicable to a 17-year old father convicted of cruelty to juveniles where the father neither committed a battery as defined by La. Rev. Stat. Ann. § 14:33, nor allowed the perpetuation of a battery on his child. State v. Jones, 742 So. 2d 597, 1999 La. App. LEXIS 2033 (June 23, 1999), reversed by, remanded by La. 99-2207, 778 So. 2d 1131, 2001 La. LEXIS 233, 118 A.L.R.5th 739 (La. Jan. 29, 2001).

Defendant’s sentence of 15 years for his conviction of the offense of manslaughter was well within the range provided by La. Rev. Stat. Ann. § 14:31B and did not shock the court’s sense of justice. State v. Jordan, 650 So. 2d 407, 1995 La. App. LEXIS 140 (Feb. 1, 1995), writ of certiorari denied by La. 95-0564, 657 So. 2d 1027, 1995 La. LEXIS 1815 (La. June 30, 1995).

Defendant’s sentence as a habitual offender to 20 years hard labor for the offense of manslaughter complied with the statutory guidelines of La. Rev. Stat. Ann. § 14:31. State v. Woods, 619 So. 2d 803, 1993 La. App. LEXIS 2255 (May 28, 1993).

Where the district court determined that the only mitigating factor in defendant’s favor was that he had no prior criminal record, it was not excessive to impose a 15 year sentence where the maximum sentence for manslaughter was, at the time the case was decided, 21 years under La. Rev. Stat. Ann. § 14:31. State v. Williams, 430 So. 2d 114, 1983 La. App. LEXIS 8014 (Mar. 9, 1983), writ of certiorari denied by 435 So. 2d 449, 1983 La. LEXIS 10897 (La. 1983).

•• Supervised Release. — La. Rev. Stat. Ann. § 14:31 does not prohibit parole. State v. Osborne, 775 So. 2d 607, 2000 La. App. LEXIS 2998 (Dec. 6, 2000), writ denied by La. 2001-0315, 803 So. 2d 985, 2001 La. LEXIS 3833 (La. Dec. 14, 2001).

• Postconviction Proceedings

•• Motions for New Trial. — In a jury trial the sufficiency of the evidence could not be challenged by a motion for acquittal, La. Code Crim. Proc. Ann. art. 778, which was available only in judge trials, and a defendant failed to show a specific abuse of discretion in a trial judge’s review of a motion for a new trial under La. Code Crim. Proc. Ann. art. 851 on a charge of manslaughter while armed with a firearm. State v. Johnson, 514 So. 2d 684, 1987 La. App. LEXIS 10525 (Oct. 28, 1987).

•• Motions to Vacate Judgment. — Defendant was properly convicted of second degree murder, in violation of La. Rev. Stat. Ann. § 14:30.1, rather than manslaughter; a rational trier of fact, viewing the evidience in the light most favorable to the prosecution pursuant to La. Code Crim. Proc. Ann. art. 821(B), could have concluded that, even assuming the victim’s adavances toward defendant’s girlfriend suggested some provocation, defendant blood had actually cooled or that an average person’s blood would have cooled prior to the time defendant shot and killed the victim. State v. Vessell, 496 So. 2d 576, 1986 La. App. LEXIS 7880 (Oct. 15, 1986), writ of certiorari denied by 500 So. 2d 420, 1987 La. LEXIS 8336 (La. 1987).

• Appeals

•• Right to Appeal

••• Defendants. — Review of defendant’s open-ended plea was required, pursuant to La. Code Crim. Proc. Ann. art. 881.2; 40 years at hard labor for manslaughter, under La. Rev. Stat. Ann. § 14:31, was not an excessive punishment, pursuant to La. Const. art. I, § 20, where the sentence was within the range, and defendant beat the victim with a baseball bat and then shot him. State v. Pickens, 741 So. 2d 696, 1999 La. App. LEXIS 1254 (Apr. 28, 1999), writ denied by La. 99-1577, 751 So. 2d 232, 1999 La. LEXIS 3104 (La. Nov. 5, 1999), writ denied by La. 2001-2178, 813 So. 2d 1081, 2002 La. LEXIS 1353 (La. Apr. 19, 2002).

•• Standards of Review

••• General Overview. — Where the trial court failed to instruct the jury that attempted manslaughter required a finding of specific intent to kill and where the jury’s verdict could reasonably have been based upon an incorrect element—the specific intent to commit great bodily harm less than murder—the error was not harmless and required a reversal and a new trial. State v. Taylor, 683 So. 2d 1309, 1996 La. App. LEXIS 2647 (Nov. 6, 1996), writ of certiorari denied by La. 96-2828, 695 So. 2d 1348, 1997 La. LEXIS 1998 (La. June 20, 1997).

Given the definition of manslaughter in La. Rev. Stat. Ann. § 14:31, and that the evidence supported a conclusion either that the victim did not attack the defendant with a knife or that, under the particular circumstances of the case, the victim’s alleged attack with the knife was not provocation sufficient to deprive an average person of his self-control and cool reflection, a jury’s conviction of the defendant for second degree murder was not overturned. State v. Knowles, 598 So. 2d 430, 1992 La. App. LEXIS 992 (Apr. 8, 1992).

••• Abuse of Discretion

•••• General Overview. — Given that the maximum term of imprisonment for a conviction of manslaughter was 21 years at hard labor, and a trial court had to impose a minimum sentence of 5 years at hard labor, withoutbenefit of probation, parole, or suspension of sentence, and an additional penalty of two years at hard labor, without benefit of probation, parole or suspension of sentence was required by the firearm enhancement statute, and given further that the sentencing court enumerated some of the statutorily mandated sentencing criteria, the sentencing court did not abuse its discretion and the sentence was not excessive. State v. Burton, 464 So. 2d 421, 1985 La. App. LEXIS 8321 (Feb. 26, 1985), writ of certiorari denied by 468 So. 2d 570, 1985 La. LEXIS 8723 (La. 1985).


••• Substantial Evidence

•••• General Overview. — There was sufficient evidence to support a conviction for second degree murder in a case where defendant stabbed an estranged spouse in an office because defendant was unable to show that the act was done in the sudden heat of passion; even if the spouse had berated defendant prior to the crime, mere words were insufficient to establish provocation. State v. Lemons, 870 So. 2d 503, 2004 La. App. LEXIS 826 (Apr. 7, 2004), writ denied by La. 2004-1288, 885 So. 2d 584, 2004 La. LEXIS 3210 (La. Oct. 29, 2004).

Where defendant was charged with second-degree murder and convicted of manslaughter, the State was not required to prove that defendant acted in sudden passion because manslaughter was a responsive verdict and there was sufficient evidence supporting a conviction for the charged offense. State v. Darby, 502 So. 2d 274, 1987 La. App. LEXIS 8584 (Feb. 4, 1987).

Physical evidence that a victim was shot in the back by a gun pointed directly at her and a neighbor’s testimony that a gun was placed near the victim’s body after the neighbor first saw it, when defendant was the only other person present, were sufficient to support a jury verdict finding defendant guilty of manslaughter beyond a reasonable doubt. State v. Captville, 448 So. 2d 676, 1984 La. LEXIS 8438 (Feb. 27, 1984).

There was not a total lack of evidence to sustain a conviction of manslaughter where one of the State’s witnesses stated that she saw defendant pull a gun and shoot the deceased and the deceased stated in his dying declaration that defendant shot him. State v. Coleman, 260 LA. 897, 257 So. 2d 652, 1972 La. LEXIS 5565 (Jan. 4, 1972), writ of certiorari denied by 409 U.S. 811, 93 S. Ct. 43, 34 L. Ed. 2d 67, 1972 U.S. LEXIS 1174 (1972).

• Habeas Corpus

•• Review

••• Standards of Review

•••• General Overview. — Inmate was not entitled to habeas corpus relief on his claim that his manslaughter conviction under La. Rev. Stat. Ann. § 14:31 could not be used as a predicate offense for his multiple offender conviction because the 10-year cleansing period of La. Rev. Stat. Ann. § 15:529.1(C) applied; application of La. Rev. Stat. Ann. § 15:529.1(C) did not violate the ex post facto clause because it did not charge a new crime but merely was a method of increasing punishment of second and subsequent offenders, and because the inmate did not have 10 years without a felony conviction between his release date for the manslaughter conviction and the date he committed his earliest worthless check offense, the state judge properly relied on the manslaughter conviction as a predicate offense. Serio v. Stalder, 2003 U.S. Dist. LEXIS 18625 (Oct. 14, 2003).

ESTATE, GIFT & TRUST LAW

• Wills

•• Beneficiaries

••• General Overview. — “Killing,” for purposes of finding unworthiness to inherit, did not need to be an intentional killing; a son who had been found guilty, based on his plea of guilty to the crime of manslaughter, was adjudged to be unworthy to inherit and was divested of any interest in his mother’s succession. Succession of Provensal v. Scott, 505 So. 2d 1170, 1987 La. App. LEXIS 9307 (Apr. 13, 1987).

EVIDENCE

• Hearsay

•• Exceptions

••• State of Mind

•••• General Overview. — Testimony as to a taunt made by defendant’s victim shortly before he killed her was critical to his manslaughter defense in his murder trial; by erroneously restricting evidence bearing on that defense in both the guilt and sentencing phases of his trial, the trial court deprived defendant of a fair trial by excluding crucial mitigating evidence. State v. Weiland, 505 So. 2d 702, 1987 La. LEXIS 8992 (Apr. 6, 1987).

• Procedural Considerations

•• Circumstantial & Direct Evidence. — Circumstantial evidence sufficiently eliminated defendant’s claim that a victim died of natural causes where even though an expert admitted that the possibility of a cracked larynx during a faint could not be eliminated, he stated that it was not likely because fainting victims did not tend to fall forward, and bruises and abrasions on the victim’s neck and strap muscles, urine stains on the bed, and overheard choking sounds could not be explained by such a fall. State v. Converse, 515 So. 2d 601, 1987 La. App. LEXIS 10394 (Oct. 14, 1987).

Conviction for crime of manslaughter based solely on circumstantial evidence was proper where the defendant had care and custody of the victim, a young child, for the entire day, returned the victim unconscious and badly bruised to the victim’s mother, and the defendant’s explanation for the manner in which the victim allegedly received the head injuries which caused the victim’s death was unbelievable. State v. Hayes, 446 So. 2d 1233, 1984 La. App. LEXIS 8047 (Feb. 6, 1984).

•• Exclusion & Preservation by Prosecutor. — Testimony as to a taunt made by defendant’s victim shortly before he killed her was critical to his manslaughter defense in his murder trial; by erroneously restricting evidence bearing on that defense in both the guilt and sentencing phases of his trial, the trial court deprived defendant of a fair trial by excluding crucial mitigating evidence. State v. Weiland, 505 So. 2d 702, 1987 La. LEXIS 8992 (Apr. 6, 1987).

•• Weight & Sufficiency. — Evidence was sufficient to have convicted defendant of manslaughter despite defendant’s claim of self defense where he denied that he had stabbed victim but there was no evidence from the witnesses, nor did defendant present any, that the stabbing was justified despite the fact that the victim provoked the fight and threw the first punch, with the witnesses describing the fight as brief, with only a few punches being thrown before the stabbing occurred and there was no testimony that the victim was armed. State v. Anderson, 872 So. 2d 1251, 2004 La. App. LEXIS 1212 (May 13, 2004).

Where defendant stabbed a victim with a knife after an argument, there was sufficient evidence of manslaughter, as defined in La. Rev. Stat. Ann. § 14:31A(1), because the stabbing occurred during a physical confrontation; moreover, defendant was in the course of committing an aggravated battery, as defined in La. Rev. Stat. Ann. § 14:34, or, at the least, an aggravated assault, as defined in La. Rev. Stat. Ann. § 14:37A, and therefore, his conduct also constituted manslaughter pursuant to La. Rev. Stat. Ann. § 14:31A(2)(a). State v. Loston, 874 So. 2d 197, 2004 La. App. LEXIS 354 (Feb. 23, 2004), writ denied by La. 2004-0792, 882 So. 2d 1167, 2004 La. LEXIS 2866 (La. Sept. 24, 2004).

Evidence was sufficient to support a conviction for manslaughter where defendant shot the victim from defendant’s car after a nightclub brawl; defendant did not establish self-defense under La. Rev. Stat. Ann. § 14:20 where he could have driven away from the area and thus was the aggressor for purposes of La. Rev. Stat. Ann. § 14:21 and could not claim self-defense. State v. Favorite, 862 So. 2d 208, 2003 La. App. LEXIS 3295 (Nov. 25, 2003), writ denied by La. 2003-3529, 870 So. 2d 298, 2004 La. LEXIS 1399 (La. Apr. 23, 2004).

Evidence was sufficient to sustain a second-degree murder conviction, rather than manslaughter, where even if defendant’s motivation was some misguided belief that his child was at risk, an average person certainly would have had time over a three-day period to consider more rational ways to deal with a child welfare issue than killing the child’s other parent; the state rebutted any suggestion that the victim had mistreated or abandoned her child and established that defendant planned for at least three days to kill his wife. State v. Cheavious, 862 So. 2d 135, 2003 La. App. LEXIS 3305 (Nov. 19, 2003).

Where the circumstantial evidence showed that: (1) Defendant admitted being with the victim in close proximity to where her body was discovered and admitted striking the victim when he caught her trying to steal his money, (2) an eyewitness observed defendant forcibly restraining the crying victim who was begging to be released from his grasp, (3) defendant told his girlfriend that the victim was dead before the victim’s body had been discovered, (4) defendant moved to another state after the victim’s funeral, (5) the coroner testified that the victim had been murdered, and (6) defendant claimed that someone else murdered the victim or that she died accidentally, the circumstantial evidence was sufficient to support the defendant’s conviction and sentence. Based on all of the circumstances, the trial court could have rationally concluded that: (1) The State proved the elements of manslaughter under La. Rev. Stat. Ann. § 14:31(A)(2)(a), (2) defendant killed the victim, and (3) defendant failed to present any reasonable hypotheses of innocence under La. Rev. Stat. Ann. § 15:438. State v. Brown, 846 So. 2d 715, 2003 La. LEXIS 1600 (May 20, 2003).

Second-degree murder conviction under La. Rev. Stat. Ann. § 14:30.1 was affirmed; a rational trier of fact could have concluded that defendant did not establish the mitigating factors for manslaughter, La. Rev. Stat. Ann. § 14:31, by a preponderance of the evidence, and viewed in a light most favorable to the prosecution, the testimony and evidence were legally sufficient, and would justify any rational jury’s finding that defendant had the specific intent to kill or inflict great bodily harm, without provocation, when he fired his weapon at the victim at close range. State v. Brooks, 839 So. 2d 1075, 2003 La. App. LEXIS 513 (Mar. 5, 2003), writ denied by La. 2003-0974, 857 So. 2d 517, 2003 La. LEXIS 3288 (La. Nov. 7, 2003).

In light of the evidence that the victims were unarmed, defendant’s injuries were self-inflicted, and defendant introduced the knife into the encounter, there was no error in the jury’s rejection of defendant’s argument that mitigating circumstances existed which would require reducing the jury’s verdicts of second degree murder and the attempted second-degree murder to manslaughter and attempted manslaughter. State v. Miller, 824 So. 2d 1208, 2002 La. App. LEXIS 2401 (July 25, 2002), writ denied by La. 2002-2480, 847 So. 2d 1253, 2003 La. LEXIS 2145 (La. June 27, 2003).

Evidence was not sufficient to support a conviction for manslaughter under La. Rev. Stat. Ann. § 14:31 as defendant failed to prove that she committed a crime in sudden passion or heat of blood where defendant had an incredible animosity toward the victim; had beaten and threatened to kill the victim on prior occasions; and, on the occasion in question, beat the victim for two hours, strangled him, stomped his genitals, and rammed a broomstick into his rectum. State v. Bloodworth, 790 So. 2d 118, 2001 La. App. LEXIS 1752 (June 27, 2001), writ denied by La. 2001-2318, 815 So. 2d 836, 2002 La. LEXIS 1571 (La. May 10, 2002).

Overt act of driving toward a person, carrying that person 253 feet on the car’s hood while zigzagging at a high rate of speed, then turning the car sharply and throwing the person from the car manifested an intent to kill; evidence was sufficient to support a conviction of the offense of attempted manslaughter. State v. Taylor, 683 So. 2d 1309, 1996 La. App. LEXIS 2647 (Nov. 6, 1996), writ of certiorari denied by La. 96-2828, 695 So. 2d 1348, 1997 La. LEXIS 1998 (La. June 20, 1997).

Defendant’s conduct in striking the victim on the head and stomping him in a bar was sufficient to support the defendant’s conviction of manslaughter under La. Rev. Stat. Ann. § 14:31(A). State v. Jones, 598 So. 2d 511, 1992 La. App. LEXIS 1236 (Apr. 10, 1992).

Defendant did not prove “sudden passion” or “heated blood” sufficient to undermine the intent element of second-degree murder where the only evidence of “sudden passion” was that the victim had decided not to marry defendant, and that the leaving of a cross and chain on the victim’s grave was a sign of remorse and of the “cooling of the blood.” State v. Ebarb, 558 So. 2d 765, 1990 La. App. LEXIS 542 (Mar. 14, 1990).

Defendant’s conviction for manslaughter was not supported by the evidence where the state failed to produce any witnesses or physical evidence contradicting the defendant’s version of the events that lead to the victim’s death; the defendant was the only witness that provided direct testimony regarding the evidence and the state failed to exclude every reasonable hypothesis of innocence. State v. Vidrine, 521 So. 2d 472, 1988 La. App. LEXIS 239 (Feb. 10, 1988), writ of certiorari denied by 525 So. 2d 1055, 1988 La. LEXIS 1244 (La. 1988).

Circumstantial evidence sufficiently eliminated defendant’s claim that a victim died of natural causes where even though an expert admitted that the possibility of a cracked larynx during a faint could not be eliminated, he stated that it was not likely because fainting victims did not tend to fall forward, and bruises and abrasions on the victim’s neck and strap muscles, urine stains on the bed, and overheard choking sounds could not be explained by such a fall. State v. Converse, 515 So. 2d 601, 1987 La. App. LEXIS 10394 (Oct. 14, 1987).

Physical evidence that a victim was shot in the back by a gun pointed directly at her and a neighbor’s testimony that a gun was placed near the victim’s body after the neighbor first saw it, when defendant was the only other person present, were sufficient to support a jury verdict finding defendant guilty of manslaughter beyond a reasonable doubt. State v. Captville, 448 So. 2d 676, 1984 La. LEXIS 8438 (Feb. 27, 1984).

There was not a total lack of evidence to sustain a conviction of manslaughter where one of the State’s witnesses stated that she saw defendant pull a gun and shoot the deceased and the deceased stated in his dying declaration that defendant shot him. State v. Coleman, 260 LA. 897, 257 So. 2d 652, 1972 La. LEXIS 5565 (Jan. 4, 1972), writ of certiorari denied by 409 U.S. 811, 93 S. Ct. 43, 34 L. Ed. 2d 67, 1972 U.S. LEXIS 1174 (1972).

• Relevance

•• Prior Acts, Crimes & Wrongs. — District attorney was properly permitted to ask defendant’s girlfriend if defendant had shoved her down the stairs when he found her and the victim in the apartment together because it was relevant to the issue of whether defendant intended to kill the victim six weeks later, particularly in view of the fact that one of the defenses was accidental killing. State v. Hamilton, 249 LA. 392, 187 So. 2d 417, 1966 La. LEXIS 2336 (June 6, 1966).

•• Relevant Evidence. — In a manslaughter case where defendant fired a gun into a house and killed a baby, evidence of a prior manslaughter conviction of a co-defendant who was with him at the time was properly ruled irrelevant and inadmissible. State v. Reid, 539 So. 2d 876, 1989 La. App. LEXIS 197 (Feb. 16, 1989).

GOVERNMENTS

• Legislation

•• Overbreadth. — La. Rev. Stat. Ann. § 14:31A(2)(a) is not unconstitutionally vague because any person of reasonable intelligence is able to understand its meaning and the fact that any felony, whether committed intentionally or through criminal negligence, may serve as a predicate offense for manslaughter. State v. Anseman, 607 So. 2d 665, 1992 La. App. LEXIS 3038 (Oct. 14, 1992), writ of certiorari denied by 613 So. 2d 989, 1993 La. LEXIS 1064 (La. 1993).
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Developments in the Law, 1987-1988: A Faculty Symposium: Criminal Procedure. 49 La. L. Rev. 329 (November, 1988).

Comment: Knowledge, Intent, System, and Motive: A Much Needed Return to the Requirement of Independent Relevance. 55 La. L. Rev. 179 (September, 1994).

Comment: Presumptions in the Criminal Law of Louisiana. 52 Tul. L. Rev. 793 (June, 1978).

Article: The Perils of Calibrating the Death Penalty Through Special Definitions of Murder. 53 Tul. L. Rev. 828 (April, 1979).

Comment: In the Doghouse or in the Jailhouse?: The Possibility of Criminal Prosecution of the Owners of Vicious Dogs in Louisiana. 49 Loy. L. Rev. 953 (Winter, 2003).

Unveiling the Cloak of Deception: Determining When Ignorance or Mistake Should Excuse Criminal Responsibility in Louisiana. 23 S.U. L. Rev. 213 (Spring, 1996).

§ 32. Negligent homicide.

A. Negligent homicide is either of the following:

(1) The killing of a human being by criminal negligence.

(2) The killing of a human being by a dog or other animal when the owner is reckless and criminally negligent in confining or restraining the dog or other animal.

B. The violation of a statute or ordinance shall be considered only as presumptive evidence of such negligence.

C. (1) Except as provided for in Paragraph (2) of this Subsection, whoever commits the crime of negligent homicide shall be imprisoned with or without hard labor for not more than five years, fined not more than five thousand dollars, or both.

(2) (a) If the victim was killed as a result of receiving a battery and was under the age of ten years, the offender shall be imprisoned at hard labor, without benefit of probation, parole, or suspension of sentence, for not less than two nor more than five years.

(b) If the court does not order the offender to a term of imprisonment when the following two factors are established, the court shall state, both orally and in writing at the time of sentencing, the reasons for not sentencing the offender to a term of imprisonment:

(i) The fatality was caused by a person engaged in the operation of, or in actual physical control of, any motor vehicle, aircraft, watercraft, or other means of conveyance; and

(ii) The offender’s blood alcohol concentration contributed to the fatality.

(3) If the victim was killed by a dog or other animal, the owner of the dog or other animal shall be imprisoned with or without hard labor for not more than five years or fined not more than five thousand dollars, or both.

D. The provisions of this Section shall not apply to:

(1) Any dog which is owned, or the service of which is employed, by any state or local law enforcement agency for the principal purpose of aiding in the detection of criminal activity, enforcement of laws, or apprehension of offenders.

(2) Any dog trained in accordance with the standards of a national or regional search and rescue association to respond to instructions from its handler in the search and rescue of lost or missing individuals and which dog, together with its handler, is prepared to render search and rescue services at the request of law enforcement.

(3) Any guide or service dog trained at a qualified dog guide or service school who is accompanying any blind person, visually handicapped person, deaf person, hearing impaired person, or otherwise physically disabled person who is using the dog as a guide or for service.

(4) Any attack made by a dog lawfully inside a dwelling, a place of business, or a motor vehicle as defined in R.S. 32:1(40), against a person who is attempting to make an unlawful entry into the dwelling, place of business, or motor vehicle, or who has made an unlawful entry into the dwelling, place of business, or motor vehicle, and the dog is protecting that property.

(5) Any attack made by livestock as defined in this Section.

E. For the purposes of this Section:

(1) “Harboring or keeping” means feeding, sheltering, or having custody over the animal for three or more consecutive days.

(2) “Livestock” means any animal except dogs and cats, bred, kept, maintained, raised, or used for profit, that is used in agriculture, aquaculture, agritourism, competition, recreation, or silvaculture, or for other related purposes or used in the production of crops, animals, or plant or animal products for market. This definition includes but is not limited to cattle, buffalo, bison, oxen, and other bovine; horses, mules, donkeys, and other equine; goats; sheep; swine; chickens, turkeys, and other poultry; domestic rabbits; imported exotic deer and antelope, elk, farm-raised white-tailed deer, farm-raised ratites, and other farm-raised exotic animals; fish, pet turtles, and other animals identified with aquaculture which are located in artificial reservoirs or enclosures that are both on privately owned property and constructed so as to prevent, at all times, the ingress and egress of fish life from public waters; any commercial crawfish from any crawfish pond; and any hybrid, mixture, or mutation of any such animal.

(3) “Owner” means any person, partnership, corporation, or other legal entity owning, harboring, or keeping any animal. (Amended by Acts 1980, No. 708, § 1; Acts 1991, No. 864, § 1; Acts 2008, No. 10, § 1, eff. Aug. 15, 2008; Acts 2008, No. 451, § 2, eff. June 25, 2008; Acts 2009, No. 199, § 2, eff. Aug. 15, 2009.)

2009 Amendments. — The 2009 amendment by No. 199 added “either of the following” in the introductory language of (A); added the (A)(1) designation; added (A)(2), (C)(3), (D) and (E); and made a related change.

2008 Amendments. — Acts 2008, No. 10, § 1, effective August 15, 2008, substituted “the victim killed was under” for “the victim was killed as a result of receiving a battery and was under” in the second sentence of (C).

Acts 2008, No. 451, § 2, effective June 25, 2008, rewrote (C).

Quoted Statutory Material. — Acts 2009, No. 199, § 1, provides that “The ownership of dangerous dogs has become an increasing problem in Louisiana resulting in the injury or death of many people following an encounter with a dangerous dog. The Louisiana Legislature hereby finds that owners of dangerous dogs who fail to properly confine or restrain them should be criminally responsible for the injuries their animals cause to the citizens of this state. This Act shall be known as the ‘Luna McDaniel and Michael ‘Blaise’ Landry Act’ in honor of Mrs. Luna McDaniel, a resident of Ville Platte, Louisiana, and Michael ‘Blaise’ Landry, a resident of Morganza, who were both attacked by dogs and died as a result of their injuries sustained during those attacks.”

CROSS REFERENCES

Louisiana Law. — Prohibition of denial of coverage, see La. R.S. 22:1320.

All drivers must secure license; exception; emergency vehicle exception; military personnel exceptions; violations, see La. R.S. 32:402.

Collection of criminal evidence, see La. R.S. 37:932.

Presence at adjudication hearing; exclusion of witnesses, see La. Ch.C. Art. 879.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Double Jeopardy. — Defendant could not be prosecuted for negligent homicide, a violation of La. Rev. Stat. Ann. § 14:32, after he pled guilty to a charge of negligent injuring, a violation of Kenner, La., City Code § 7-38, because it would have put him twice in jeopardy for the same conduct; the same evidence available for the conviction of negligent injuring would have been used to establish defendant’s guilt on the negligent homicide charge. State v. Borne, 382 So. 2d 160, 1980 La. LEXIS 6795 (Mar. 3, 1980).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Homicide

••• General Overview. — Imposition of the maximum sentence of 15 years at hard labor without the benefit of probation, parole, or suspension of sentence for defendant’s conviction for vehicular homicide was not constitutionally excessive or an abuse of the trial court’s discretion; defendant had previously been convicted of driving while intoxicated, a victim was killed and other victims were endangered, defendant had the benefit of a plea bargain under which a charge was dropped, and immediately prior to the accident defendant had fled the scene of another accident. State v. Blackmon, 748 So. 2d 50, 1999 La. App. LEXIS 2997 (Nov. 3, 1999), writ denied by La. 1999-3328, 760 So. 2d 1174, 2000 La. LEXIS 2327 (La. Apr. 28, 2000).

Evidence supported the defendant’s negligent homicide conviction where it established that the defendant brought a loaded gun into a crowded bar and was drinking and that the gun discharged, killing an innocent victim, when the defendant pulled the gun out of a pocket. State v. McFerson, 583 So. 2d 516, 1991 La. App. LEXIS 1885 (June 26, 1991), writ of certiorari denied by 588 So. 2d 113, 1991 La. LEXIS 2984 (La. 1991).

There was no evidence that a driver was speeding, or driving erratically, or driving a truck while under the influence of intoxicating beverages, or was otherwise criminally negligent when an accident occurred, and her plea of not guilty placed upon the State the burden of proving each element of the offense charged beyond a reasonable doubt; the evidence was insufficient for a conviction for negligent homicide. State v. Garrett, 525 So. 2d 1235, 1988 La. App. LEXIS 1207 (May 17, 1988).

Mother committed negligent homicide when her child died after she left him, unsupervised, in a bathtub where the faucet could easily be turned on, and was turned on by the child, producing extremely hot water at a fast rate, causing him severe burns, and ultimately death by drowning. State v. Williams, 497 So. 2d 333, 1986 La. App. LEXIS 8026 (Oct. 29, 1986), writ of certiorari denied by 499 So. 2d 81, 1987 La. LEXIS 8203 (La. 1987).

In defendant’s trial for negligent homicide, the admission of testimony that there were beer cans in defendant’s truck at the scene of the automobile collision was proper; testimony constituted admissible res gestae evidence and was not an inadmissible reference to another crime. State v. Williams, 479 So. 2d 633, 1985 La. App. LEXIS 10257 (Nov. 19, 1985), writ of certiorari denied by 482 So. 2d 627, 1986 La. LEXIS 5763 (La. 1986).

Where defendant delivered a newborn infant into the toilet, did nothing to ensure its safety, and the infant drowned, the imposition of a term of imprisonment for negligent homicide was not excessive. State v. Rutecki, 469 So. 2d 1005, 1985 La. App. LEXIS 9040 (Apr. 15, 1985), writ of certiorari denied by 476 So. 2d 348, 1985 La. LEXIS 9633 (La. 1985).

Pursuant to La. Rev. Stat. Ann. § 14:32, defendant was properly convicted because the child must have manifested severe symptoms several days prior to his death and defendant, as the primary provider of care for the child, failed to observe or react to those symptoms. Her failure to act directly resulted in the death of the child. State v. Lilly, 459 So. 2d 1313, 1984 La. App. LEXIS 10021 (Nov. 20, 1984), reversed by 468 So. 2d 1154, 1985 La. LEXIS 9238 (La. 1985).

Prosecution was not required to establish that defendant was driving while intoxicated in order to prove the criminal negligence prong of negligent homicide; the evidence was sufficient to support a conviction where it included the investigating officer’s observations that defendant seemed unbalanced and that his eyes were bloodshot, defendant’s admission to having consumed several alcoholic beverages and to having been awake for almost 24 hours when the accident occurred, defendant’s poor performance in the field sobriety test, and an accident reconstruction expert’s opinion that the accident occurred when defendant’s vehicle traversed the center line. State v. Allen, 440 So. 2d 1330, 1983 La. LEXIS 11891 (Oct. 17, 1983).

••• Involuntary Manslaughter

•••• General Overview. — Defendant was properly convicted of manslaughter under La. Rev. Stat. Ann. § 14:31 and sentenced to 20 years at hard labor rather than convicted of negligent homicide under La. Rev. Stat. Ann. § 14:32 and sentenced to five years or less where he was aware that the mother of his infant daughter was severely abusing the child and did nothing to stop the abuse or obtain medical care for the child. State v. Jones, 778 So. 2d 1131, 2001 La. LEXIS 233 (Jan. 29, 2001).

In reviewing the sentence that was imposed by a trial court for negligent homicide, a violation of La. Rev. Stat. Ann. § 14:32(C), and first offense DWI, a violation of La. Rev. Stat. Ann. § 14:98(B), the appellate court was required, under La. Code Crim. P. Ann. art. 920, to review the record for errors that were discoverable by a mere inspection of the proceedings without inspection of the evidence. The court found one such error in that the sentence that was imposed, in which defendant was ordered to participate in substance abuse evaluations and follow the recommendations, was illegal because it was not provided for as part of the statutory penalty for either offense. State v. Gregrich, 745 So. 2d 694, 1999 La. App. LEXIS 2759 (Oct. 13, 1999).

Although defendant contended that her three-year sentence for negligent homicide under La. Rev. Stat. Ann. § 14:32(C) was excessive, the court found that the trial court adequately complied with La. Code Crim. P. Ann. art. 894.1(C) in particularizing the sentence, which did not constitute an abuse of discretion. State v. Gregrich, 745 So. 2d 694, 1999 La. App. LEXIS 2759 (Oct. 13, 1999).

Juvenile was not guilty of negligent homicide, under La. Rev. Stat. Ann. § 14:32(A), when while deer hunting, he shot and killed a fellow hunter; while his conduct was negligent, it was not a gross deviation below the standard of care expected to be maintained. State ex rel. S.T., 677 So. 2d 1071, 1996 La. App. LEXIS 1422 (June 28, 1996).

Sufficient evidence supported the defendant’s conviction for negligent homicide in violation of La. Rev. Stat. Ann. § 14:32, where the defendant’s actions in driving his truck caused the death of a passenger in an oncoming automobile, and defendant demonstrated criminal negligence by purposely passing a vehicle in a clearly marked no-passing zone at a point where the road approached the crest of a hill and curved to the right. State v. Wilcoxon, 639 So. 2d 385, 1994 La. App. LEXIS 1833 (June 22, 1994), writ of certiorari denied by La. 94-1961, 648 So. 2d 386, 1994 La. LEXIS 3057 (La. Dec. 16, 1994).

Evidence of defendant’s smelling of alcohol, his high rate of speed while driving, and the death of the pedestrian that he hit supported the jury verdict convicting him of negligent homicide in violation of La. Rev. Stat. Ann. §§ 14:32, 12; hence, on appeal the conviction was affirmed. State v. Taylor, 585 So. 2d 655, 1991 La. App. LEXIS 2316 (Aug. 29, 1991), writ of certiorari denied by 590 So. 2d 78, 1991 La. LEXIS 3434 (La. 1991).

State met its burden of proof that defendant, a juvenile, was guilty of negligent homicide in violation of La. Rev. Stat. Ann. § 14:32 where the evidence supported the finding that defendant intended to shoot the victim and was cognizant that the BB gun was loaded and capable of producing serious injury, even though defendant may not have known that a BB gun was capable of killing a person. State in Interest of Malter, 508 So. 2d 143, 1987 La. App. LEXIS 9490 (May 12, 1987).

Evidence was sufficient to convict defendant of negligent homocide under La. Rev. Stat. Ann. § 14:32, because defendant fled the scene of the accident, smelled of alcohol, failed a sobriety teset, and testified that he was drinking prior to the accident. State v. Larsen, 489 So. 2d 324, 1986 La. App. LEXIS 6863 (May 12, 1986).

State supreme court upheld defendant’s conviction for negligent homicide; the evidence showed undeniably that defendant deliberately pulled a loaded.38 caliber revolver, cocked it, and pointed it at another human being. State v. Barberousse, 480 So. 2d 273, 1985 La. LEXIS 10103 (Dec. 2, 1985).

Where defendant was driving while drunk in a residential neighborhood and operating her vehicle at a high rate of speed, she acted well below the standard of care of a reasonable person and thus was properly convicted of negligent homicide in violation of La. Rev. Stat. Ann. § 14:32. State v. Wheat, 471 So. 2d 1027, 1985 La. App. LEXIS 8731 (June 25, 1985).

Where a defendant was charged with negligent homicide after an auto accident when he was allegedly intoxicated, pursuant to its authority under La. Code Crim. Proc. Ann. art. 3 to establish procedural guidelines in the absence of specific legislative procedural rules, the Supreme Court of Louisiana determined that a motion to suppress, using the procedural guidelines set forth in La. Code Crim. Proc. Ann. art. 703, was available to question the admissibility of chemical test results that could raise a legal presumption of intoxication under La. Rev. Stat. Ann. § 32:662. State v. Tanner, 457 So. 2d 1172, 1984 La. LEXIS 9914 (Oct. 15, 1984).

In a negligent homicide case, because the regulations of the Department of Public Safety did not designate how, when, or by whom a known alcohol standard was to be determined, on which depended the correct calibration of an auto-intoximeter and was indispensable to the accuracy of a breath analysis test, the State failed to prove that the maintenance regulations were sufficient to insure the accuracy of the test result and defendant’s motion to suppress the results of the test was correctly granted. State v. Tanner, 457 So. 2d 1172, 1984 La. LEXIS 9914 (Oct. 15, 1984).

A defendant was properly sentenced to two years in prison after negligent homicide and DWI convictions because positive mitigating factors did not outweigh the need to impose a sentence that would deter other potential law breakers. State v. Williams, 458 So. 2d 191, 1984 La. App. LEXIS 9758 (Oct. 11, 1984).

A trial court’s reference to the presumption of intoxication in defendant’s trial for negligent homicide arising from an alcohol-related traffic fatality was not erroneous because instruction clearly emphasized the jury’s obligation not to convict merely on a simple finding of a statutory violation and a fatal accident. State v. Clark, 446 So. 2d 293, 1984 La. LEXIS 7981 (Jan. 16, 1984).

Defendant’s conviction for negligent homicide of his friend was affirmed where a reasonable jury could have concluded that defendant shot first through a door before checking who was outside when defendant thought the friend was an intruder. State v. Parker, 431 So. 2d 114, 1983 La. App. LEXIS 8292 (Apr. 5, 1983), writ of certiorari denied by 435 So. 2d 433, 1983 La. LEXIS 10925 (La. 1983).

Given that under La. Rev. Stat. Ann. § 14:32 violation of a statute raised only an inference of negligence, the burden of proof was not shifted to a defendant, and § 14:32 was not unconstitutional. STATE v. SHERER, 1982 La. LEXIS 10299 (Mar. 1, 1982).

Where defendant, while driving, struck a pedestrian instantly killing him, defendant could not be convicted of negligent homicide; the circumstances when considered with the facts that defendant was minimally intoxicated, the pedestrian was intoxicated, walking with traffic, wearing dark clothing, and had been seen weaving in and out of the roadway prior to the accident, precluded any reasonable finding of criminal negligence on defendant’s part. State v. Hargrave, 411 So. 2d 1058, 1982 La. LEXIS 10300 (Mar. 1, 1982).

La. Rev. Stat. Ann. § 14:32 does not create a legal presumption of criminal negligence, and it is within the province of the legislature to permit the inference that one who violates safety laws and injures another is guilty of criminal negligence; thus, where the State must still prove that criminal negligence is the cause of death, § 14:32 does not shift any state or federal constitutional burden of proof from the State to a defendant. State v. Sherer, 411 So. 2d 1050, 1982 La. LEXIS 10575 (Mar. 1, 1982), overruled in part by State v. Shaw, 969 So. 2d 1233, 2007 La. LEXIS 2597 (La. 2007), limited by State ex rel. Porter v. Butler, 573 So. 2d 1106, 1991 La. LEXIS 191 (La. 1991).

Sufficient evidence existed for a rational trier of fact to find a defendant guilty of negligent homicide under La. Rev. Stat. Ann. § 14:32 based on the evidence that no one else drove the vehicle on the night in question and that defendant drove home after drinking heavily, made no attempt to swerve or brake, and did not stop after hitting the victim in order to render aid. State v. Kersey, 406 So. 2d 555, 1981 La. LEXIS 10916 (Nov. 16, 1981).

Where defendant’s blood alcohol level when he struck another car, killing a passenger in the car, created a presumption under La. Rev. Stat. Ann. § 32:662 that he was intoxicated, but the jury was instructed that there was no presumption of criminal negligence, defendant’s negligent homicide conviction was proper. State v. Daranda, 388 So. 2d 759, 1980 La. LEXIS 8468 (Sept. 3, 1980).

The wrong choice of action in an emergency situation brought about by an unusual set of circumstances did not meet the test of criminal negligence as that crime was defined in La. Rev. Stat. Ann. § 14:12. State v. Moak, 387 So. 2d 1108, 1980 La. LEXIS 8353 (Apr. 7, 1980).

Defendant could not be prosecuted for negligent homicide, a violation of La. Rev. Stat. Ann. § 14:32, after he pled guilty to a charge of negligent injuring, a violation of Kenner, La., City Code § 7-38, because it would have put him twice in jeopardy for the same conduct; the same evidence available for the conviction of negligent injuring would have been used to establish defendant’s guilt on the negligent homicide charge. State v. Borne, 382 So. 2d 160, 1980 La. LEXIS 6795 (Mar. 3, 1980).

Because a violation of a statute only created a presumption of negligence, a trial court erred in concluding that defendant’s violation of the statute prohibiting driving while intoxicated constituted criminal negligence per se in the crime of negligent homicide. State v. Williams, 354 So. 2d 152, 1977 La. LEXIS 6434 (Oct. 10, 1977).

Motion for acquittal was properly overruled because there was not a total lack of evidence from which the jury could have concluded that defendant was guilty of criminal negligence; the jury could reasonably have concluded that defendant was driving at an excessive speed, was intoxicated, lost control of his vehicle, and drove away after striking a small child off the road. State v. Andrews, 337 So. 2d 1175, 1976 La. LEXIS 5190 (Oct. 6, 1976).

Evidence that defendant’s car wove across a road for three to five miles and that he failed to stop despite efforts to attract his attention and to force him to stop made by a former sheriff who was riding in a car behind him was sufficient to support his negligent homicide conviction. State v. Calvin, 337 So. 2d 500, 1976 La. LEXIS 4393 (Sept. 13, 1976).

Evidence presented by the State that the investigating officers found two wrecked cars at the scene, that the victim’s body was pinned behind the wheel of one of the cars, and that defendant was standing beside his car, alone and injured, was sufficient to establish the essential elements of negligent homicide, notwithstanding defendant’s contention on appeal that there was no evidence establishing the death of the victim or that he was connected to the car involved in the collision. State v. Nixon, 308 So. 2d 788, 1975 La. LEXIS 3573 (Feb. 24, 1975).

Defendant’s conviction for negligent homicide in violation of La. Rev. Stat. Ann. § 14:32 was proper when the testimony of the expert and the evidence of his blood alcohol level were properly admitted. State v. Austin, 282 So. 2d 711, 1973 La. LEXIS 5938 (May 7, 1973).

Evidence was sufficient to convict defendant of negligent homicide, where defendant drove his car westbound in an eastbound lane of traffic until he collided with an eastbound car and killed his victim, and where defendant was found just after the collision lying in the front seat of the car while the other occupant of his car was in the back seat. State v. Scheler, 243 LA. 443, 144 So. 2d 389, 1962 La. LEXIS 539 (June 29, 1962).

Physician’s conviction under La. Rev. Stat. Ann. § 14:32 for negligent homicide of a patient was supported by evidence that his treatment and manner of neonatal delivery amounted to a gross deviation below the expected standards of care of any reasonably careful physician, and the district court’s refusal to grant a new trial was a proper exercise of its discretion under former La. Code Crim. Proc. Ann. art. 516. State v. Heiman, 227 LA. 235, 79 So. 2d 78, 1955 La. LEXIS 1235 (Feb. 14, 1955).

••• Murder

•••• General Overview. — Negligent homicide under La. Rev. Stat. Ann. § 14:32 was not a responsive verdict to a charge of second degree murder; the only responsive verdicts that may be rendered where the indictment charged second degree murder were guilty, guilty of manslaughter, and not guilty. State v. Henderson, 762 So. 2d 747, 2000 La. App. LEXIS 1828 (June 23, 2000), writ denied by La. 2000-2223, 793 So. 2d 1235, 2001 La. LEXIS 1989 (La. June 15, 2001).

••• Voluntary Manslaughter

•••• General Overview. — Defendant was properly convicted of manslaughter under La. Rev. Stat. Ann. § 14:31 and sentenced to 20 years at hard labor rather than convicted of negligent homicide under La. Rev. Stat. Ann. § 14:32 and sentenced to five years or less where he was aware that the mother of his infant daughter was severely abusing the child and did nothing to stop the abuse or obtain medical care for the child. State v. Jones, 778 So. 2d 1131, 2001 La. LEXIS 233 (Jan. 29, 2001).

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — In reviewing the sentence that was imposed by a trial court for negligent homicide, a violation of La. Rev. Stat. Ann. § 14:32(C), and first offense DWI, a violation of La. Rev. Stat. Ann. § 14:98(B), the appellate court was required, under La. Code Crim. P. Ann. art. 920, to review the record for errors that were discoverable by a mere inspection of the proceedings without inspection of the evidence. The court found one such error in that the sentence that was imposed, in which defendant was ordered to participate in substance abuse evaluations and follow the recommendations, was illegal because it was not provided for as part of the statutory penalty for either offense. State v. Gregrich, 745 So. 2d 694, 1999 La. App. LEXIS 2759 (Oct. 13, 1999).

La. Rev. Stat. Ann. § 14:32 was not unconstitutional where it did not require two blood samples drawn at separate times to more accurately determine defendant’s blood alcohol level at the time defendant was operating a motor vehicle. State v. Ristom, 607 So. 2d 655, 1992 La. App. LEXIS 2831 (Oct. 6, 1992).

There was no evidence that a driver was speeding, or driving erratically, or driving a truck while under the influence of intoxicating beverages, or was otherwise criminally negligent when an accident occurred, and her plea of not guilty placed upon the State the burden of proving each element of the offense charged beyond a reasonable doubt; the evidence was insufficient for a conviction for negligent homicide. State v. Garrett, 525 So. 2d 1235, 1988 La. App. LEXIS 1207 (May 17, 1988).

Where a defendant was charged with negligent homicide after an auto accident when he was allegedly intoxicated, pursuant to its authority under La. Code Crim. Proc. Ann. art. 3 to establish procedural guidelines in the absence of specific legislative procedural rules, the Supreme Court of Louisiana determined that a motion to suppress, using the procedural guidelines set forth in La. Code Crim. Proc. Ann. art. 703, was available to question the admissibility of chemical test results that could raise a legal presumption of intoxication under La. Rev. Stat. Ann. § 32:662. State v. Tanner, 457 So. 2d 1172, 1984 La. LEXIS 9914 (Oct. 15, 1984).

Where defendant’s blood alcohol level when he struck another car, killing a passenger in the car, created a presumption under La. Rev. Stat. Ann. § 32:662 that he was intoxicated, but the jury was instructed that there was no presumption of criminal negligence, defendant’s negligent homicide conviction was proper. State v. Daranda, 388 So. 2d 759, 1980 La. LEXIS 8468 (Sept. 3, 1980).

Motion for acquittal was properly overruled because there was not a total lack of evidence from which the jury could have concluded that defendant was guilty of criminal negligence; the jury could reasonably have concluded that defendant was driving at an excessive speed, was intoxicated, lost control of his vehicle, and drove away after striking a small child off the road. State v. Andrews, 337 So. 2d 1175, 1976 La. LEXIS 5190 (Oct. 6, 1976).

•••• Blood Alcohol & Field Sobriety

••••• Implied Consent

•••••• General Overview. — Because a defendant charged with negligent homicide as a result of a truck accident was unconscious when a blood sample was taken, he could not have revoked the statutory implied consent, so his rights were not violated in the taking of the sample and his motion to suppress the results was properly denied. STATE v. SHERER, 1982 La. LEXIS 10299 (Mar. 1, 1982).

• Pretrial Motions & Procedures

•• Suppression of Evidence. — In a negligent homicide case, because the regulations of the Department of Public Safety did not designate how, when, or by whom a known alcohol standard was to be determined, on which depended the correct calibration of an auto-intoximeter and was indispensable to the accuracy of a breath analysis test, the State failed to prove that the maintenance regulations were sufficient to insure the accuracy of the test result and defendant’s motion to suppress the results of the test was correctly granted. State v. Tanner, 457 So. 2d 1172, 1984 La. LEXIS 9914 (Oct. 15, 1984).

• Double Jeopardy

•• Attachment Jeopardy. — Defendant could not be prosecuted for negligent homicide, a violation of La. Rev. Stat. Ann. § 14:32, after he pled guilty to a charge of negligent injuring, a violation of Kenner, La., City Code § 7-38, because it would have put him twice in jeopardy for the same conduct; the same evidence available for the conviction of negligent injuring would have been used to establish defendant’s guilt on the negligent homicide charge. State v. Borne, 382 So. 2d 160, 1980 La. LEXIS 6795 (Mar. 3, 1980).

• Trials

•• Motions for Acquittal. — Evidence that defendant’s car wove across a road for three to five miles and that he failed to stop despite efforts to attract his attention and to force him to stop made by a former sheriff who was riding in a car behind him was sufficient to support his negligent homicide conviction. State v. Calvin, 337 So. 2d 500, 1976 La. LEXIS 4393 (Sept. 13, 1976).

• Scienter

•• Negligence. — Where a juvenile accidentally shot another juvenile when attempting to unload a weapon introduced into a dispute, he was not criminally negligent, but merely negligent; as such, negligent homicide as contemplated by La. Rev. Stat. Ann. § 14:32 could not be found. State v. G.R., 672 So. 2d 1009, 1996 La. App. LEXIS 749 (Mar. 26, 1996), writ denied by La. 96-1021, 675 So. 2d 1122, 1996 La. LEXIS 1957 (La. June 28, 1996).

Sufficient evidence supported the defendant’s conviction for negligent homicide in violation of La. Rev. Stat. Ann. § 14:32, where the defendant’s actions in driving his truck caused the death of a passenger in an oncoming automobile, and defendant demonstrated criminal negligence by purposely passing a vehicle in a clearly marked no-passing zone at a point where the road approached the crest of a hill and curved to the right. State v. Wilcoxon, 639 So. 2d 385, 1994 La. App. LEXIS 1833 (June 22, 1994), writ of certiorari denied by La. 94-1961, 648 So. 2d 386, 1994 La. LEXIS 3057 (La. Dec. 16, 1994).

Pursuant to La. Rev. Stat. Ann. § 14:32, defendant was properly convicted because the child must have manifested severe symptoms several days prior to his death and defendant, as the primary provider of care for the child, failed to observe or react to those symptoms. Her failure to act directly resulted in the death of the child. State v. Lilly, 459 So. 2d 1313, 1984 La. App. LEXIS 10021 (Nov. 20, 1984), reversed by 468 So. 2d 1154, 1985 La. LEXIS 9238 (La. 1985).

Prosecution was not required to establish that defendant was driving while intoxicated in order to prove the criminal negligence prong of negligent homicide; the evidence was sufficient to support a conviction where it included the investigating officer’s observations that defendant seemed unbalanced and that his eyes were bloodshot, defendant’s admission to having consumed several alcoholic beverages and to having been awake for almost 24 hours when the accident occurred, defendant’s poor performance in the field sobriety test, and an accident reconstruction expert’s opinion that the accident occurred when defendant’s vehicle traversed the center line. State v. Allen, 440 So. 2d 1330, 1983 La. LEXIS 11891 (Oct. 17, 1983).

Under La. Rev. Stat. Ann. § 14:32, the phrase “presumptive evidence” creates no legal presumption, but means that the violation of a statute related to the cause of the accident will justify the inference that a defendant committed a criminally negligent act. State v. Hammontree, 363 So. 2d 1364, 1978 La. LEXIS 6571 (Oct. 9, 1978).

Because a violation of a statute only created a presumption of negligence, a trial court erred in concluding that defendant’s violation of the statute prohibiting driving while intoxicated constituted criminal negligence per se in the crime of negligent homicide. State v. Williams, 354 So. 2d 152, 1977 La. LEXIS 6434 (Oct. 10, 1977).

• Jury Instructions

•• Requests to Charge. — Trial court was correct in not charging the jury with the presumptive evidence language of La. Rev. Stat. Ann. § 14:32 where no evidence was presented concerning any inference or violations of statutes. State v. Telford, 384 So. 2d 347, 1980 La. LEXIS 7746 (May 19, 1980).

• Sentencing

•• Alternatives

••• Probation

•••• General Overview. — Suspended sentence of five years at hard labor, which placed defendant on five years’ active probation with the special condition that she serve 18 months in prison without good time, parole, or suspension of sentence, was vacated for errors patent; it exposed defendant to a sentence of six and one-half years of imprisonment in excess of the five-year maximum for negligent homicide under La. Rev. Stat. Ann. § 14:32, exceeded the probationary period permitted by La. Code Crim. Proc. Ann. art. 893(A), and denied good time and parole eligibility. State v. Brown, 645 So. 2d 1282, 1994 La. App. LEXIS 3059 (Nov. 17, 1994).

•• Appeals

••• General Overview. — In reviewing the sentence that was imposed by a trial court for negligent homicide, a violation of La. Rev. Stat. Ann. § 14:32(C), and first offense DWI, a violation of La. Rev. Stat. Ann. § 14:98(B), the appellate court was required, under La. Code Crim. P. Ann. art. 920, to review the record for errors that were discoverable by a mere inspection of the proceedings without inspection of the evidence. The court found one such error in that the sentence that was imposed, in which defendant was ordered to participate in substance abuse evaluations and follow the recommendations, was illegal because it was not provided for as part of the statutory penalty for either offense. State v. Gregrich, 745 So. 2d 694, 1999 La. App. LEXIS 2759 (Oct. 13, 1999).

•• Cruel & Unusual Punishment. — Imposition of the maximum sentence of 15 years at hard labor without the benefit of probation, parole, or suspension of sentence for defendant’s conviction for vehicular homicide was not constitutionally excessive or an abuse of the trial court’s discretion; defendant had previously been convicted of driving while intoxicated, a victim was killed and other victims were endangered, defendant had the benefit of a plea bargain under which a charge was dropped, and immediately prior to the accident defendant had fled the scene of another accident. State v. Blackmon, 748 So. 2d 50, 1999 La. App. LEXIS 2997 (Nov. 3, 1999), writ denied by La. 1999-3328, 760 So. 2d 1174, 2000 La. LEXIS 2327 (La. Apr. 28, 2000).

Where defendant delivered a newborn infant into the toilet, did nothing to ensure its safety, and the infant drowned, the imposition of a term of imprisonment for negligent homicide was not excessive. State v. Rutecki, 469 So. 2d 1005, 1985 La. App. LEXIS 9040 (Apr. 15, 1985), writ of certiorari denied by 476 So. 2d 348, 1985 La. LEXIS 9633 (La. 1985).

•• Guidelines

••• General Overview. — Maximum allowed sentence of five years at hard labor for negligent homicide under La. Rev. Stat. Ann. § 14:32 was not excessive where defendant had a. 19 percent blood alcohol level after crossing over a center line and hitting the oncoming car, and the trial judge adequately stated the considerations taken into account pursuant to La. Code Crim. Proc. art. 894.1 in imposing the sentence. State v. Daranda, 398 So. 2d 1053, 1981 La. LEXIS 8057 (May 18, 1981).

•• Imposition

••• Factors. — In sentencing a first-time offender to the maximum of five years at hard labor for negligent homicide, in violation of La. Rev. Stat. Ann. § 14:32, the trial court was not required to articulate every circumstance listed in La. Code Crim. Proc. Ann. art. 894.1; the record contained an adequate factual basis for the sentence, including the use of a gun, which was designed to kill, and the district attorney’s decision not to impose a firearms enhancement, as he could have done under La. Code Crim. Proc. Ann. arts. 893.1 through 893.3. State v. Rachal, 703 So. 2d 678, 1997 La. App. LEXIS 2612 (Oct. 29, 1997), writ denied by La. 97-2978, 716 So. 2d 884, 1998 La. LEXIS 1079 (La. Mar. 27, 1998).

A defendant was properly sentenced to two years in prison after negligent homicide and DWI convictions because positive mitigating factors did not outweigh the need to impose a sentence that would deter other potential law breakers. State v. Williams, 458 So. 2d 191, 1984 La. App. LEXIS 9758 (Oct. 11, 1984).

••• Pronouncement. — Although defendant contended that her three-year sentence for negligent homicide under La. Rev. Stat. Ann. § 14:32(C) was excessive, the court found that the trial court adequately complied with La. Code Crim. P. Ann. art. 894.1(C) in particularizing the sentence, which did not constitute an abuse of discretion. State v. Gregrich, 745 So. 2d 694, 1999 La. App. LEXIS 2759 (Oct. 13, 1999).

•• Ranges. — Suspended sentence of five years at hard labor, which placed defendant on five years’ active probation with the special condition that she serve 18 months in prison without good time, parole, or suspension of sentence, was vacated for errors patent; it exposed defendant to a sentence of six and one-half years of imprisonment in excess of the five-year maximum for negligent homicide under La. Rev. Stat. Ann. § 14:32, exceeded the probationary period permitted by La. Code Crim. Proc. Ann. art. 893(A), and denied good time and parole eligibility. State v. Brown, 645 So. 2d 1282, 1994 La. App. LEXIS 3059 (Nov. 17, 1994).

• Postconviction Proceedings

•• Motions for New Trial. — Physician’s conviction under La. Rev. Stat. Ann. § 14:32 for negligent homicide of a patient was supported by evidence that his treatment and manner of neonatal delivery amounted to a gross deviation below the expected standards of care of any reasonably careful physician, and the district court’s refusal to grant a new trial was a proper exercise of its discretion under former La. Code Crim. Proc. Ann. art. 516. State v. Heiman, 227 LA. 235, 79 So. 2d 78, 1955 La. LEXIS 1235 (Feb. 14, 1955).

• Appeals

•• Standards of Review

••• Substantial Evidence

•••• General Overview. — Prosecution was not required to establish that defendant was driving while intoxicated in order to prove the criminal negligence prong of negligent homicide; the evidence was sufficient to support a conviction where it included the investigating officer’s observations that defendant seemed unbalanced and that his eyes were bloodshot, defendant’s admission to having consumed several alcoholic beverages and to having been awake for almost 24 hours when the accident occurred, defendant’s poor performance in the field sobriety test, and an accident reconstruction expert’s opinion that the accident occurred when defendant’s vehicle traversed the center line. State v. Allen, 440 So. 2d 1330, 1983 La. LEXIS 11891 (Oct. 17, 1983).

Evidence that defendant’s car wove across a road for three to five miles and that he failed to stop despite efforts to attract his attention and to force him to stop made by a former sheriff who was riding in a car behind him was sufficient to support his negligent homicide conviction. State v. Calvin, 337 So. 2d 500, 1976 La. LEXIS 4393 (Sept. 13, 1976).

EVIDENCE

• Inferences & Presumptions

•• Inferences. — A trial court’s reference to the presumption of intoxication in defendant’s trial for negligent homicide arising from an alcohol-related traffic fatality was not erroneous because instruction clearly emphasized the jury’s obligation not to convict merely on a simple finding of a statutory violation and a fatal accident. State v. Clark, 446 So. 2d 293, 1984 La. LEXIS 7981 (Jan. 16, 1984).

Given that under La. Rev. Stat. Ann. § 14:32 violation of a statute raised only an inference of negligence, the burden of proof was not shifted to a defendant, and § 14:32 was not unconstitutional. STATE v. SHERER, 1982 La. LEXIS 10299 (Mar. 1, 1982).

•• Presumptions

••• General Overview. — La. Rev. Stat. Ann. § 14:32 does not create a legal presumption of criminal negligence, and it is within the province of the legislature to permit the inference that one who violates safety laws and injures another is guilty of criminal negligence; thus, where the State must still prove that criminal negligence is the cause of death, § 14:32 does not shift any state or federal constitutional burden of proof from the State to a defendant. State v. Sherer, 411 So. 2d 1050, 1982 La. LEXIS 10575 (Mar. 1, 1982), overruled in part by State v. Shaw, 969 So. 2d 1233, 2007 La. LEXIS 2597 (La. 2007), limited by State ex rel. Porter v. Butler, 573 So. 2d 1106, 1991 La. LEXIS 191 (La. 1991).

Where defendant’s blood alcohol level when he struck another car, killing a passenger in the car, created a presumption under La. Rev. Stat. Ann. § 32:662 that he was intoxicated, but the jury was instructed that there was no presumption of criminal negligence, defendant’s negligent homicide conviction was proper. State v. Daranda, 388 So. 2d 759, 1980 La. LEXIS 8468 (Sept. 3, 1980).

Trial court was correct in not charging the jury with the presumptive evidence language of La. Rev. Stat. Ann. § 14:32 where no evidence was presented concerning any inference or violations of statutes. State v. Telford, 384 So. 2d 347, 1980 La. LEXIS 7746 (May 19, 1980).

• Procedural Considerations

•• Weight & Sufficiency. — State supreme court upheld defendant’s conviction for negligent homicide; the evidence showed undeniably that defendant deliberately pulled a loaded.38 caliber revolver, cocked it, and pointed it at another human being. State v. Barberousse, 480 So. 2d 273, 1985 La. LEXIS 10103 (Dec. 2, 1985).

Sufficient evidence existed for a rational trier of fact to find a defendant guilty of negligent homicide under La. Rev. Stat. Ann. § 14:32 based on the evidence that no one else drove the vehicle on the night in question and that defendant drove home after drinking heavily, made no attempt to swerve or brake, and did not stop after hitting the victim in order to render aid. State v. Kersey, 406 So. 2d 555, 1981 La. LEXIS 10916 (Nov. 16, 1981).

• Relevance

•• Relevant Evidence. — Although evidence of prior accidents at an intersection where accident occurred for which a defendant was charged with negligent homicide was slightly relevant, the relevancy was outweighed by the prejudicial effect because the risks were great that the jury would have been confused by the evidence or have had its attention deflected from the central issue of the case. State v. Parker, 436 So. 2d 495, 1983 La. LEXIS 11187 (June 27, 1983).

• Scientific Evidence

•• Blood Alcohol. — In a negligent homicide case, because the regulations of the Department of Public Safety did not designate how, when, or by whom a known alcohol standard was to be determined, on which depended the correct calibration of an auto-intoximeter and was indispensable to the accuracy of a breath analysis test, the State failed to prove that the maintenance regulations were sufficient to insure the accuracy of the test result and defendant’s motion to suppress the results of the test was correctly granted. State v. Tanner, 457 So. 2d 1172, 1984 La. LEXIS 9914 (Oct. 15, 1984).

•• Toxicology. — Because a defendant charged with negligent homicide as a result of a truck accident was unconscious when a blood sample was taken, he could not have revoked the statutory implied consent, so his rights were not violated in the taking of the sample and his motion to suppress the results was properly denied. STATE v. SHERER, 1982 La. LEXIS 10299 (Mar. 1, 1982).

• Testimony

•• Credibility

••• Impeachment

•••• Bias, Motive & Prejudice. — In defendant’s trial for negligent homicide, the admission of testimony that there were beer cans in defendant’s truck at the scene of the automobile collision was proper; testimony constituted admissible res gestae evidence and was not an inadmissible reference to another crime. State v. Williams, 479 So. 2d 633, 1985 La. App. LEXIS 10257 (Nov. 19, 1985), writ of certiorari denied by 482 So. 2d 627, 1986 La. LEXIS 5763 (La. 1986).

GOVERNMENTS

• Courts

•• Rule Application & Interpretation. — Where a defendant was charged with negligent homicide after an auto accident when he was allegedly intoxicated, pursuant to its authority under La. Code Crim. Proc. Ann. art. 3 to establish procedural guidelines in the absence of specific legislative procedural rules, the Supreme Court of Louisiana determined that a motion to suppress, using the procedural guidelines set forth in La. Code Crim. Proc. Ann. art. 703, was available to question the admissibility of chemical test results that could raise a legal presumption of intoxication under La. Rev. Stat. Ann. § 32:662. State v. Tanner, 457 So. 2d 1172, 1984 La. LEXIS 9914 (Oct. 15, 1984).

TORTS

• Negligence

•• Proof

••• Custom

•••• General Overview. — Because a violation of a statute only created a presumption of negligence, a trial court erred in concluding that defendant’s violation of the statute prohibiting driving while intoxicated constituted criminal negligence per se in the crime of negligent homicide. State v. Williams, 354 So. 2d 152, 1977 La. LEXIS 6434 (Oct. 10, 1977).

••• Violations of Law

•••• General Overview. — Under La. Rev. Stat. Ann. § 14:32, the phrase “presumptive evidence” creates no legal presumption, but means that the violation of a statute related to the cause of the accident will justify the inference that a defendant committed a criminally negligent act. State v. Hammontree, 363 So. 2d 1364, 1978 La. LEXIS 6571 (Oct. 9, 1978).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The Crime Victim’s Reparation Board may compensate crimes involving vehicles where (1) the accident is intentional, (2) the accident is caused as a result of intoxication, or (3) the accident results from a hit and run incident. Criminal negligence involves neither specific nor general criminal intent, for this reason, the board may not compensate a victim of negligent homicide involving a vehicle., OPINION 94-213, La. Atty. Gen. Op. No. 1994-213; 1994 La. AG LEXIS 394.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Law. 46 La. L. Rev. 431 (January, 1986).

Article: Criminal Procedure. 47 La. L. Rev. 267 (November, 1986).

Comment: The Meaning of the Term “Prima Facie”. 55 La. L. Rev. 391 (November, 1994).

Recent Case: State v. Lindsey — Interpreting Mandatory Versus Permissive Presumptions in Louisiana Criminal Law. 61 Tul. L. Rev. 967 (March, 1987).

Comment: The Louisiana Constitution’s Declaration of Rights: Post-Hardwick Protection for Sexual Privacy? 62 Tul. L. Rev. 767 (March, 1988).

Article: The Mental Element of Louisiana Crimes: It Doesn’t Matter What You Think. 70 Tul. L. Rev. 855 (March, 1996).

Comment: Presumptions in the Criminal Law of Louisiana. 52 Tul. L. Rev. 793 (June, 1978).

Article: The Perils of Calibrating the Death Penalty Through Special Definitions of Murder. 53 Tul. L. Rev. 828 (April, 1979).

Comment: In the Doghouse or in the Jailhouse?: The Possibility of Criminal Prosecution of the Owners of Vicious Dogs in Louisiana. 49 Loy. L. Rev. 953 (Winter, 2003).

Unveiling the Cloak of Deception: Determining When Ignorance or Mistake Should Excuse Criminal Responsibility in Louisiana. 23 S.U. L. Rev. 213 (Spring, 1996).

§ 32.1. Vehicular homicide.

A. Vehicular homicide is the killing of a human being caused proximately or caused directly by an offender engaged in the operation of, or in actual physical control of, any motor vehicle, aircraft, watercraft, or other means of conveyance, whether or not the offender had the intent to cause death or great bodily harm, whenever any of the following conditions exists and such condition was a contributing factor to the killing:

(1) The operator is under the influence of alcoholic beverages as determined by chemical tests administered under the provisions of R.S. 32:662.

(2) The operator’s blood alcohol concentration is 0.08 percent or more by weight based upon grams of alcohol per one hundred cubic centimeters of blood.

(3) The operator is under the influence of any controlled dangerous substance listed in Schedule I, II, III, IV, or V as set forth in R.S. 40:964.

(4) The operator is under the influence of alcoholic beverages.

(5) (a) The operator is under the influence of a combination of alcohol and one or more drugs which are not controlled dangerous substances and which are legally obtainable with or without a prescription.

(b) It shall be an affirmative defense to any charge under this Paragraph pursuant to this Section that the label on the container of the prescription drug or the manufacturer’s package of the drug does not contain a warning against combining the medication with alcohol.

(6) The operator is under the influence of one or more drugs which are not controlled dangerous substances and which are legally obtainable with or without a prescription and the influence is caused by the operator knowingly consuming quantities of the drug or drugs which substantially exceed the dosage prescribed by the physician or the dosage recommended by the manufacturer of the drug.

(7) The operator’s blood has any detectable amount of any controlled dangerous substance listed in Schedule I, II, III, or IV as set forth in R.S. 40:964, or a metabolite of such controlled dangerous substance, that has not been medically ordered or prescribed for the individual.

B. Whoever commits the crime of vehicular homicide shall be fined not less than two thousand dollars nor more than fifteen thousand dollars and shall be imprisoned with or without hard labor for not less than five years nor more than thirty years. At least three years of the sentence of imprisonment shall be imposed without benefit of probation, parole, or suspension of sentence. If the operator’s blood alcohol concentration is 0.15 percent or more by weight based upon grams of alcohol per one hundred cubic centimeters of blood, then at least five years of the sentence of imprisonment shall be imposed without benefit of probation, parole, or suspension of sentence. If the offender was previously convicted of a violation of R.S. 14:98, then at least five years of the sentence of imprisonment shall be imposed without benefit of probation, parole, or suspension of sentence. The court shall require the offender to participate in a court-approved substance abuse program and may require the offender to participate in a court-approved driver improvement program. All driver improvement courses required under this Section shall include instruction on railroad grade crossing safety. (Added by Acts 1983, No. 635, § 1; Amended by Acts 1984, No. 855, § 1; Acts 1989, No. 584, § 1; Acts 1993, No. 410, § 1, eff. June 9, 1993; Acts 1993, No. 415, § 1; Acts 1995, No. 1120, § 1; Acts 1997, No. 1019, § 1, eff. July 11, 1997; Acts 1998, 1st Ex. Sess., No. 82, § 1, eff. June 16, 1998; Acts 1999, No. 781, eff. Sept. 30, 1999; Acts 1999, No. 1103, § 1, eff. Aug. 15, 1999; Acts 2001, No. 781, § 1, eff. Sept. 30, 2003; Acts 2001, No. 1163, § 5, eff. Aug. 15, 2001; Acts 2003, No. 758, § 1, eff. Sept. 30, 2003; Acts 2004, No. 381, § 1, eff. Aug. 15, 2004; Acts 2004, No. 750, § 1, eff. Aug. 15, 2004; Acts 2005, No. 32, § 1, eff. Aug. 15, 2005; Acts 2006, No. 294, § 1, eff. June 8, 2006; Acts 2008, No. 451, § 2, eff. June 25, 2008; Acts 2012, No. 662, § 1, eff. June 7, 2012.)

Editor’s Notes. — See Acts 2001, Nos. 781 and 1163, for effective dates. Acts 2001, No. 1163, which is the later expression of legislative will, makes Paragraphs (A)(5) & (6) effective August 15, 2001.

2012 Amendments. — The 2012 amendment by Act No. 662 added (A)(7).

2008 Amendments. — Acts 2008, No. 451, § 2, effective June 25, 2008, added “and such condition was a contributing factor to the killing” to the end of (A).

2006 Amendments. — Acts 2006, No. 294, § 1, effective June 8, 2006, in (B), substituted “five years” for “two years” in the first sentence, and substituted “three years” for “one year” in the second sentence.

2005 Amendments. — Acts 2005, No. 32, § 1, effective August 15, 2005, deleted “and has fled the scene of the accident” from the end of (A)(4).

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute merged R.S. 14:32.1(B) as amended by Acts 2004, No. 750, § 1, with R.S. 14:32.1(B) as amended by Acts 2004, No. 381, § 1.

2004 Amendments. — Acts 2004, No. 381, § 1, effective August 15, 2004, substituted “thirty years” for “twenty years” in (B).

Acts 2004, No. 750, § 1, effective August 15, 2004, in (B), inserted “If the operator’s blood alcohol concentration is ... sentence of imprisonment shall,” inserted the fourth sentence, substituted “abuse program and may require the offender to participate in a court-approved driver improvement” for “abuse program or a court-approved driver improvement,” and deleted “or both” following “court-approved driver improvement program.”

2003 Amendments. — Acts 2003, No. 758, § 1, effective September 30, 2003, added (A)(5)(b); redesignated former (A)(5) as (A)(5)(a); deleted “and the label on the container of the prescription drug or the manufacturer’s package of the drug contains a warning against combining the medication with alcohol” following “prescription” in (A)(5)(a).

2001 Amendments. — Acts 2001, No. 781, § 1, effective September 30, 2003, added (A)(5) and (A)(6).

1999 Amendments. — Acts 1999, No. 1103, § 1, effective August 15, 1999, substituted “twenty years” for “fifteen years” in (B).

1998 1st Extraordinary Session Amendments. — Acts 1998, No. 82, § 1, effective June 16, 1998, added the last sentence in (B).

CROSS REFERENCES

Louisiana Law. — Operating a vehicle while intoxicated, see La. R.S. 14:98.

Hit-and-run driving, see La. R.S. 14:100.

Impaired Driver Tracking System; purpose; procedure, see La. R.S. 15:1228.9.

All drivers must secure license; exception; emergency vehicle exception; military personnel exceptions; violations, see La. R.S. 32:402.

Operating vehicle while license is suspended; offenses in other states; record of offenses given other states, see La. R.S. 32:415.

Seizure of license upon arrest for vehicular homicide; issuance of temporary license; suspension, see La. R.S. 32:667.1.

Collection of criminal evidence, see La. R.S. 37:932.

Conditions of release on bail; operating a vehicle while intoxicated, see La. C.Cr.P. Art. 336.2.

Presence at adjudication hearing; exclusion of witnesses, see La. Ch.C. Art. 879.

Municipal Law. — Serious traffic offenses > operating a vehicle while intoxicated. Baton Rouge Code of Ordinance § 11:140.
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CONSTITUTIONAL LAW

• Congressional Duties & Powers

•• Ex Post Facto Clause & Bills of Attainder

••• General Overview. — Trial court erred by sentencing defendant under the amended statute of La. Rev. Stat. Ann. § 14:32.1 because the law in effect at the time of the commission of the offense was determinative of the penalty which he could be made to suffer; the imposition of a harsher sentence than that prescribed at the time the offense was committed constituted a violation of the ex post facto clauses of both the state and federal constitutions. State v. Moore, 847 So. 2d 97, 2003 La. App. LEXIS 1400 (May 14, 2003).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Homicide

••• General Overview. — Defendant’s conviction for vehicular homicide was improper where it was indeterminate because it ordered that “at least” five years of defendant’s sentence for vehicular homicide be served without benefit of probation, parole, or suspension of sentence and the sentencing provision required that at least one year of the sentence be served without probation, parole, or suspension of sentence; further the sentence was illegally lenient. State v. Cedars, 832 So. 2d 1191, 2002 La. App. LEXIS 3755 (Dec. 11, 2002).

Individual’s conviction for vehicular homicide in violation of La. Rev. Stat. Ann. § 14:32.1(A)(1) was remanded pursuant to La. Code Crim. Proc. Ann. art. 881.4C with instructions to supplement record or hold evidentiary hearing to appropriate disposition of the individual’s motion to reconsider sentence because a discrepancy existed between trial transcript and minutes. State v. Jackson, 742 So. 2d 689, 1999 La. App. LEXIS 2388 (Aug. 31, 1999).

Defendant’s conviction for vehicular homicide was reversed where the State failed to establish that his unlawful blood alcohol concentration combined with the operation of the van to cause the victim’s death. Defendant’s testimony that he had a green left turn arrow was not disputed and if he had the arrow, then it was reasonable for him to assume that oncoming traffic would stop at the red light, thus allowing him to turn safely. State v. Archer, 619 So. 2d 1071, 1993 La. App. LEXIS 1699 (Apr. 23, 1993), writ of certiorari denied by 626 So. 2d 1178, 1993 La. LEXIS 3047 (La. 1993).

Where the State did not rely on the statutory presumption of intoxication at defendant’s trial for vehicular homicide, the blood alcohol tests were admissible because the testing procedures were conducted in such a way that the results were fair and reliable and afforded defendant due process. State v. Honeyman, 560 So. 2d 825, 1990 La. LEXIS 1029 (Apr. 30, 1990).

••• Involuntary Manslaughter

•••• General Overview. — Where defendant pleaded guilty to negligent homicide under La. Rev. Stat. Ann. § 14:32.1(A)(2), had a criminal record that included a first offense for driving while intoxicated and had denied driving a vehicle and delayed giving information about its passenger, who drowned, the trial court did not abuse its sentencing discretion by imposing a sentence of 10 years at hard labor, with the first year to be served without benefit of probation, parole, or suspension of sentence. State v. Adair, 875 So. 2d 972, 2004 La. App. LEXIS 1404 (May 26, 2004).

Where defendant pleaded guilty to negligent homicide under La. Rev. Stat. Ann. § 14:32.1(A)(2) and was sentenced 10 years at hard labor, with the first year to be served without benefit of probation, parole, or suspension of sentence, the sentence was illegally lenient because it did not include a statutorily mandated fine. State v. Adair, 875 So. 2d 972, 2004 La. App. LEXIS 1404 (May 26, 2004).

Where defendant pleaded guilty to negligent homicide under La. Rev. Stat. Ann. § 14:32.1(A)(2) and was sentenced 10 years at hard labor, with the first year to be served without benefit of probation, parole, or suspension of sentence, the matter was remanded to the trial court for consideration of the appropriate treatment program as required by La. Rev. Stat. Ann. § 14:32.1(B). State v. Adair, 875 So. 2d 972, 2004 La. App. LEXIS 1404 (May 26, 2004).

Where defendant committed vehicular homicide while intoxicated, while the trial court did not list every consideration set forth in the guidelines, the sentencing transcript indicated adequate compliance with the guidelines, showing that defendant had an exemplary record in the army, but a prior offense driving while intoxicated; thus, defendant’s sentence was not excessive where the trial court imposed only the mandatory 1 year without benefit of parole, and suspended 5 of the 15 years, and placed defendant on probation. State v. Cullipher, 827 So. 2d 589, 2002 La. App. LEXIS 2968 (Oct. 2, 2002).

Where defendant entered into a plea agreement pleading guilty to the offense of vehicle homicide in violation of La. Rev. Stat. Ann. § 14:32.1 and thereafter sought to withdraw his guilty plea, a retrial of his motion to withdraw his guilty plea before a different judge, providing him with an attorney at the time of the plea, and the trial judge the opportunity to testify, appeared to be preferable to speculation about the competing inferences which may have been drawn from the present record. State v. Trahan, 797 So. 2d 38, 2001 La. LEXIS 2748 (Oct. 5, 2001).

Defendant’s 20-year sentence with hard labor for vehicular homicide was not unconstitutionally excessive because La. Rev. Stat. Ann. § 14:32.1 allowed for such a sentence, and because defendant had several previous DUI convictions and had displayed a callous disregard for the safety of others. State v. Kezerle, 789 So. 2d 725, 2001 La. App. LEXIS 1447 (June 6, 2001), writ denied by La. 2001-2011, 817 So. 2d 1143, 2002 La. LEXIS 1992 (La. June 7, 2002).

Based on evidence presented at trial of a defendant’s driving while intoxicated, crossing a median, and colliding with other vehicles, a rational trier of fact could have found that the defendant caused a victim;s death; regardless of whether a blood transfusion refused on religious grounds could have saved the victim’s life, the car accident was the proximate cause of the victim’s death. State v. Baker, 720 So. 2d 767, 1998 La. App. LEXIS 2966 (Oct. 28, 1998), writ denied by La. 99-0007, 742 So. 2d 880, 1999 La. LEXIS 1210 (La. Apr. 23, 1999), writ denied by La. 2000-2869, 797 So. 2d 50, 2001 La. LEXIS 2816 (La. Sept. 14, 2001).

Evidence was sufficient to convict defendant of vehicular homicide under La. Rev. Stat. Ann. § 14:32.1; defendant’s pickup truck hit and killed a bicyclist who was riding against traffic in defendant’s lane of traffic; defendant’s truck did not have its headlights on although it was nearly dark, defendant did not see the bicyclist, and defendant’s blood alcohol content was above the legal limit. State v. Copes, 566 So. 2d 652, 1990 La. App. LEXIS 1999 (Aug. 22, 1990).

Under La. Rev. Stat. Ann. § 14:32.1 the State was required to show a causal link between defendant’s drunkenness and the victim’s death because a genuine construction of the statute indicated a legislative aim to punish a person whose unlawful blood alcohol concentration in combination with his vehicle operation caused the death of a human being, which was consistent with the common law. State v. Taylor, 463 So. 2d 1274, 1985 La. LEXIS 8029 (Feb. 25, 1985).

Where a defendant was charged with negligent homicide after an auto accident when he was allegedly intoxicated, pursuant to its authority under La. Code Crim. Proc. Ann. art. 3 to establish procedural guidelines in the absence of specific legislative procedural rules, the Supreme Court of Louisiana determined that a motion to suppress, using the procedural guidelines set forth in La. Code Crim. Proc. Ann. art. 703, was available to question the admissibility of chemical test results that could raise a legal presumption of intoxication under La. Rev. Stat. Ann. § 32:662. State v. Tanner, 457 So. 2d 1172, 1984 La. LEXIS 9914 (Oct. 15, 1984).

•• Vehicular Crimes

••• General Overview. — In sentencing defendant, convicted of vehicular homicide, under the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, the trial court erred in failing to address any of the issues raised by defendant and in failing to provide any of the factors it used in reaching its decision to deny defendant’s motion to deviate from the statutory sentence. State v. O’Neal, 795 So. 2d 1292, 2001 La. App. LEXIS 2175 (Oct. 12, 2001), writ denied by La. 2002-3207, 828 So. 2d 564, 2002 La. LEXIS 3189 (La. Nov. 1, 2002).

Where defendant entered into a plea agreement pleading guilty to the offense of vehicle homicide in violation of La. Rev. Stat. Ann. § 14:32.1 and thereafter sought to withdraw his guilty plea, a retrial of his motion to withdraw his guilty plea before a different judge, providing him with an attorney at the time of the plea, and the trial judge the opportunity to testify, appeared to be preferable to speculation about the competing inferences which may have been drawn from the present record. State v. Trahan, 797 So. 2d 38, 2001 La. LEXIS 2748 (Oct. 5, 2001).

Defendant’s 20-year sentence with hard labor for vehicular homicide was not unconstitutionally excessive because La. Rev. Stat. Ann. § 14:32.1 allowed for such a sentence, and because defendant had several previous DUI convictions and had displayed a callous disregard for the safety of others. State v. Kezerle, 789 So. 2d 725, 2001 La. App. LEXIS 1447 (June 6, 2001), writ denied by La. 2001-2011, 817 So. 2d 1143, 2002 La. LEXIS 1992 (La. June 7, 2002).

Where defendant pled guilty to vehicular homicide in violation of La. Rev. Stat. Ann. § 14:32.1 and was sentenced to 15 years in prison at hard labor, with all but three years of the sentence suspended, and placed on five years of supervised probation following his release, the appellate court vacated the sentence and remanded the matter for resentencing on the grounds that the trial court failed to comply with the provisions of La. Code Crim. Proc. Ann. art. 894.1(C) in that it did not state for the record the factual basis taken into account in sentencing defendant and did not individualize the sentence to defendant. State v. Spencer, 781 So. 2d 780, 2001 La. App. LEXIS 387 (Feb. 28, 2001).

Individual’s conviction for vehicular homicide in violation of La. Rev. Stat. Ann. § 14:32.1(A)(1) was remanded pursuant to La. Code Crim. Proc. Ann. art. 881.4C with instructions to supplement record or hold evidentiary hearing to appropriate disposition of the individual’s motion to reconsider sentence because a discrepancy existed between trial transcript and minutes. State v. Jackson, 742 So. 2d 689, 1999 La. App. LEXIS 2388 (Aug. 31, 1999).

Evidence was sufficient to convict defendant of vehicular homicide under La. Rev. Stat. Ann. § 14:32.1; defendant’s pickup truck hit and killed a bicyclist who was riding against traffic in defendant’s lane of traffic; defendant’s truck did not have its headlights on although it was nearly dark, defendant did not see the bicyclist, and defendant’s blood alcohol content was above the legal limit. State v. Copes, 566 So. 2d 652, 1990 La. App. LEXIS 1999 (Aug. 22, 1990).

Sentence to pay a fine and serve consecutive terms of three years at hard labor on each of three counts of vehicular homicide under La. Rev. Stat. Ann. § 14:32.1 was only slightly more than the minimum and not an abuse of discretion because defendant was habitually a drunk driver who had not learned from his past conviction for driving while intoxicated. State v. Bennett, 498 So. 2d 230, 1986 La. App. LEXIS 8314 (Nov. 12, 1986).

••• Driving Under the Influence

•••• General Overview. — Where defendant pleaded guilty to negligent homicide under La. Rev. Stat. Ann. § 14:32.1(A)(2), had a criminal record that included a first offense for driving while intoxicated and had denied driving a vehicle and delayed giving information about its passenger, who drowned, the trial court did not abuse its sentencing discretion by imposing a sentence of 10 years at hard labor, with the first year to be served without benefit of probation, parole, or suspension of sentence. State v. Adair, 875 So. 2d 972, 2004 La. App. LEXIS 1404 (May 26, 2004).

Where defendant pleaded guilty to negligent homicide under La. Rev. Stat. Ann. § 14:32.1(A)(2) and was sentenced 10 years at hard labor, with the first year to be served without benefit of probation, parole, or suspension of sentence, the sentence was illegally lenient because it did not include a statutorily mandated fine. State v. Adair, 875 So. 2d 972, 2004 La. App. LEXIS 1404 (May 26, 2004).

Where defendant pleaded guilty to negligent homicide under La. Rev. Stat. Ann. § 14:32.1(A)(2) and was sentenced 10 years at hard labor, with the first year to be served without benefit of probation, parole, or suspension of sentence, the matter was remanded to the trial court for consideration of the appropriate treatment program as required by La. Rev. Stat. Ann. § 14:32.1(B). State v. Adair, 875 So. 2d 972, 2004 La. App. LEXIS 1404 (May 26, 2004).

Remand for resentencing was necessary under La. Code Crim. Proc. Ann. art. 882(A), because a trial court failed to impose a mandatory fine of not less than $ 2,000, or more than $ 15,000, and further failed to require participation in a substance abuse program, driver improvement program, or both, as required by La. Rev. Stat. Ann. § 14:32.1(B). State v. Figueroa, 869 So. 2d 957, 2004 La. App. LEXIS 698 (Mar. 31, 2004).

Defendant’s two previous convictions for operating a motor vehicle while under the influence of alcohol, his failure to show any remorse, and his continuing to drink on a daily basis, were valid reasons under La. Code Crim. Proc. Ann. art. 894.1 and the applicable case law for sentencing him to incarceration with hard labor on his two pleas of guilty to vehicular homicide. State v. Yates, 574 So. 2d 566, 1991 La. App. LEXIS 217 (Feb. 6, 1991), writ of certiorari denied by 578 So. 2d 131, 1991 La. LEXIS 1288 (La. 1991).

Where the State did not rely on the statutory presumption of intoxication at defendant’s trial for vehicular homicide, the blood alcohol tests were admissible because the testing procedures were conducted in such a way that the results were fair and reliable and afforded defendant due process. State v. Honeyman, 560 So. 2d 825, 1990 La. LEXIS 1029 (Apr. 30, 1990).

Under La. Rev. Stat. Ann. § 14:32.1 the State was required to show a causal link between defendant’s drunkenness and the victim’s death because a genuine construction of the statute indicated a legislative aim to punish a person whose unlawful blood alcohol concentration in combination with his vehicle operation caused the death of a human being, which was consistent with the common law. State v. Taylor, 463 So. 2d 1274, 1985 La. LEXIS 8029 (Feb. 25, 1985).

Where a defendant was charged with negligent homicide after an auto accident when he was allegedly intoxicated, pursuant to its authority under La. Code Crim. Proc. Ann. art. 3 to establish procedural guidelines in the absence of specific legislative procedural rules, the Supreme Court of Louisiana determined that a motion to suppress, using the procedural guidelines set forth in La. Code Crim. Proc. Ann. art. 703, was available to question the admissibility of chemical test results that could raise a legal presumption of intoxication under La. Rev. Stat. Ann. § 32:662. State v. Tanner, 457 So. 2d 1172, 1984 La. LEXIS 9914 (Oct. 15, 1984).

• Sentencing

•• Alternatives

••• Substance Abuse Programs. — Where defendant pleaded guilty to negligent homicide under La. Rev. Stat. Ann. § 14:32.1(A)(2) and was sentenced 10 years at hard labor, with the first year to be served without benefit of probation, parole, or suspension of sentence, the matter was remanded to the trial court for consideration of the appropriate treatment program as required by La. Rev. Stat. Ann. § 14:32.1(B). State v. Adair, 875 So. 2d 972, 2004 La. App. LEXIS 1404 (May 26, 2004).

Remand for resentencing was necessary under La. Code Crim. Proc. Ann. art. 882(A), because a trial court failed to impose a mandatory fine of not less than $ 2,000, or more than $ 15,000, and further failed to require participation in a substance abuse program, driver improvement program, or both, as required by La. Rev. Stat. Ann. § 14:32.1(B). State v. Figueroa, 869 So. 2d 957, 2004 La. App. LEXIS 698 (Mar. 31, 2004).

•• Appeals

••• General Overview. — Where defendant pled guilty to vehicular homicide in violation of La. Rev. Stat. Ann. § 14:32.1 and was sentenced to 15 years in prison at hard labor, with all but three years of the sentence suspended, and placed on five years of supervised probation following his release, the appellate court vacated the sentence and remanded the matter for resentencing on the grounds that the trial court failed to comply with the provisions of La. Code Crim. Proc. Ann. art. 894.1(C) in that it did not state for the record the factual basis taken into account in sentencing defendant and did not individualize the sentence to defendant. State v. Spencer, 781 So. 2d 780, 2001 La. App. LEXIS 387 (Feb. 28, 2001).

While a 15-year sentence was within the guidelines, because it was the maximum, sentencing the defendant to 15 years was excessive where he was not one of the most egregious offenders. State v. Hines, 663 So. 2d 199, 1995 La. App. LEXIS 2579 (Oct. 4, 1995), writ of certiorari denied by La. 95-2686, 667 So. 2d 528, 1996 La. LEXIS 437 (La. Feb. 9, 1996).

Sentence to pay a fine and serve consecutive terms of three years at hard labor on each of three counts of vehicular homicide under La. Rev. Stat. Ann. § 14:32.1 was only slightly more than the minimum and not an abuse of discretion because defendant was habitually a drunk driver who had not learned from his past conviction for driving while intoxicated. State v. Bennett, 498 So. 2d 230, 1986 La. App. LEXIS 8314 (Nov. 12, 1986).

•• Fines. — Where defendant pleaded guilty to negligent homicide under La. Rev. Stat. Ann. § 14:32.1(A)(2) and was sentenced 10 years at hard labor, with the first year to be served without benefit of probation, parole, or suspension of sentence, the sentence was illegally lenient because it did not include a statutorily mandated fine. State v. Adair, 875 So. 2d 972, 2004 La. App. LEXIS 1404 (May 26, 2004).

Remand for resentencing was necessary under La. Code Crim. Proc. Ann. art. 882(A), because a trial court failed to impose a mandatory fine of not less than $ 2,000, or more than $ 15,000, and further failed to require participation in a substance abuse program, driver improvement program, or both, as required by La. Rev. Stat. Ann. § 14:32.1(B). State v. Figueroa, 869 So. 2d 957, 2004 La. App. LEXIS 698 (Mar. 31, 2004).

La. Rev. Stat. Ann. § 14:32.1, prohibiting vehicular homicide, requires the imposition of a fine of not less than $ 2,000 nor more than $ 15,000 in addition to imprisonment at hard labor. State v. Rodrigue, 789 So. 2d 729, 2001 La. App. LEXIS 1698 (June 13, 2001), writ denied by La. 2001-2039, 817 So. 2d 1144, 2002 La. LEXIS 1994 (La. June 7, 2002).

•• Imposition

••• General Overview. — In sentencing defendant, convicted of vehicular homicide, under the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, the trial court erred in failing to address any of the issues raised by defendant and in failing to provide any of the factors it used in reaching its decision to deny defendant’s motion to deviate from the statutory sentence. State v. O’Neal, 795 So. 2d 1292, 2001 La. App. LEXIS 2175 (Oct. 12, 2001), writ denied by La. 2002-3207, 828 So. 2d 564, 2002 La. LEXIS 3189 (La. Nov. 1, 2002).

••• Factors. — Where defendant pled guilty to vehicular homicide in violation of La. Rev. Stat. Ann. § 14:32.1 and was sentenced to 15 years in prison at hard labor, with all but three years of the sentence suspended, and placed on five years of supervised probation following his release, the appellate court vacated the sentence and remanded the matter for resentencing on the grounds that the trial court failed to comply with the provisions of La. Code Crim. Proc. Ann. art. 894.1(C) in that it did not state for the record the factual basis taken into account in sentencing defendant and did not individualize the sentence to defendant. State v. Spencer, 781 So. 2d 780, 2001 La. App. LEXIS 387 (Feb. 28, 2001).

Defendant’s two previous convictions for operating a motor vehicle while under the influence of alcohol, his failure to show any remorse, and his continuing to drink on a daily basis, were valid reasons under La. Code Crim. Proc. Ann. art. 894.1 and the applicable case law for sentencing him to incarceration with hard labor on his two pleas of guilty to vehicular homicide. State v. Yates, 574 So. 2d 566, 1991 La. App. LEXIS 217 (Feb. 6, 1991), writ of certiorari denied by 578 So. 2d 131, 1991 La. LEXIS 1288 (La. 1991).

•• Proportionality. — While a 15-year sentence was within the guidelines, because it was the maximum, sentencing the defendant to 15 years was excessive where he was not one of the most egregious offenders. State v. Hines, 663 So. 2d 199, 1995 La. App. LEXIS 2579 (Oct. 4, 1995), writ of certiorari denied by La. 95-2686, 667 So. 2d 528, 1996 La. LEXIS 437 (La. Feb. 9, 1996).

•• Ranges. — Trial court erred by sentencing defendant under the amended statute of La. Rev. Stat. Ann. § 14:32.1 because the law in effect at the time of the commission of the offense was determinative of the penalty which he could be made to suffer; the imposition of a harsher sentence than that prescribed at the time the offense was committed constituted a violation of the ex post facto clauses of both the state and federal constitutions. State v. Moore, 847 So. 2d 97, 2003 La. App. LEXIS 1400 (May 14, 2003).

Where defendant committed vehicular homicide while intoxicated, while the trial court did not list every consideration set forth in the guidelines, the sentencing transcript indicated adequate compliance with the guidelines, showing that defendant had an exemplary record in the army, but a prior offense driving while intoxicated; thus, defendant’s sentence was not excessive where the trial court imposed only the mandatory 1 year without benefit of parole, and suspended 5 of the 15 years, and placed defendant on probation. State v. Cullipher, 827 So. 2d 589, 2002 La. App. LEXIS 2968 (Oct. 2, 2002).

Sentence to pay a fine and serve consecutive terms of three years at hard labor on each of three counts of vehicular homicide under La. Rev. Stat. Ann. § 14:32.1 was only slightly more than the minimum and not an abuse of discretion because defendant was habitually a drunk driver who had not learned from his past conviction for driving while intoxicated. State v. Bennett, 498 So. 2d 230, 1986 La. App. LEXIS 8314 (Nov. 12, 1986).

• Postconviction Proceedings

•• Motions to Set Aside Sentence. — Individual’s conviction for vehicular homicide in violation of La. Rev. Stat. Ann. § 14:32.1(A)(1) was remanded pursuant to La. Code Crim. Proc. Ann. art. 881.4C with instructions to supplement record or hold evidentiary hearing to appropriate disposition of the individual’s motion to reconsider sentence because a discrepancy existed between trial transcript and minutes. State v. Jackson, 742 So. 2d 689, 1999 La. App. LEXIS 2388 (Aug. 31, 1999).

• Appeals

•• Reviewability

••• Preservation for Review

•••• General Overview. — Sentence imposed for vehicular homicide was affirmed because (1) defendant failed to raise the adequacy of the trial court’s compliance with La. Code Crim. Proc. Ann. art. 894.1 in the trial court, thus, defendant was precluded from raising the issue on appeal under La. Code Crim. Proc. Ann. art. 881.1, and (2) the term of the sentence imposed was not excessive under La. Const. art. I, § 20 because the trial court considered all of the circumstances surrounding the victim’s death, including defendant’s prior convictions for driving while intoxicated; however, remand for partial resentencing was appropriate in that the sentence was illegally lenient, where the trial court failed to impose a fine and order participation in a substance abuse or a driver improvement program as required under La. Rev. Stat. Ann. § 14:32.1. State v. Norris, 837 So. 2d 723, 2003 La. App. LEXIS 114 (Jan. 29, 2003), writ denied by La. 2003-0982, 857 So. 2d 518, 2003 La. LEXIS 3289 (La. Nov. 7, 2003).

•• Standards of Review

••• Substantial Evidence

•••• General Overview. — Based on evidence presented at trial of a defendant’s driving while intoxicated, crossing a median, and colliding with other vehicles, a rational trier of fact could have found that the defendant caused a victim;s death; regardless of whether a blood transfusion refused on religious grounds could have saved the victim’s life, the car accident was the proximate cause of the victim’s death. State v. Baker, 720 So. 2d 767, 1998 La. App. LEXIS 2966 (Oct. 28, 1998), writ denied by La. 99-0007, 742 So. 2d 880, 1999 La. LEXIS 1210 (La. Apr. 23, 1999), writ denied by La. 2000-2869, 797 So. 2d 50, 2001 La. LEXIS 2816 (La. Sept. 14, 2001).

EVIDENCE

• Procedural Considerations

•• Circumstantial & Direct Evidence. — Defendant’s conviction for vehicular homicide was reversed where the State failed to establish that his unlawful blood alcohol concentration combined with the operation of the van to cause the victim’s death. Defendant’s testimony that he had a green left turn arrow was not disputed and if he had the arrow, then it was reasonable for him to assume that oncoming traffic would stop at the red light, thus allowing him to turn safely. State v. Archer, 619 So. 2d 1071, 1993 La. App. LEXIS 1699 (Apr. 23, 1993), writ of certiorari denied by 626 So. 2d 1178, 1993 La. LEXIS 3047 (La. 1993).

•• Weight & Sufficiency. — Based on evidence presented at trial of a defendant’s driving while intoxicated, crossing a median, and colliding with other vehicles, a rational trier of fact could have found that the defendant caused a victim;s death; regardless of whether a blood transfusion refused on religious grounds could have saved the victim’s life, the car accident was the proximate cause of the victim’s death. State v. Baker, 720 So. 2d 767, 1998 La. App. LEXIS 2966 (Oct. 28, 1998), writ denied by La. 99-0007, 742 So. 2d 880, 1999 La. LEXIS 1210 (La. Apr. 23, 1999), writ denied by La. 2000-2869, 797 So. 2d 50, 2001 La. LEXIS 2816 (La. Sept. 14, 2001).

TORTS

• Negligence

•• Causation

••• Cause in Fact. — Appellate court reversed the trial court’s judgment and the verdict awarded to the injured party when the appellate court determined that the jury erred in its allocation of 100 percent fault to the Louisiana Department of Transportation and Development, when the facts showed that it was the other driver, whose blood alcohol level indicated gross intoxication, who was at fault. Toston v. Pardon, 847 So. 2d 119, 2003 La. App. LEXIS 1423 (May 14, 2003), affirmed in part and reversed in part by, remanded by La. 03-1747, 874 So. 2d 791, 2004 La. LEXIS 1325 (La. Apr. 23, 2004).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The effect of the amended R.S. 46:1805 is to broaden the scope of crimes for which victims may be remunerated by the Crime Victims Reparation Board. Intoxication related offenses should not be exempt from this provision., OPINION No. 84-685, La. Atty. Gen. Op. No. 1984-685; 1984 La. AG LEXIS 209.

(1) Police chief may not void a traffic citation once issued(2)Police chief may determine court of jurisdiction when municipal ordinance is violated(3)Police department may privately contract to provide security within municipality when salaries & expenses are reimbursed. District court is bound to disburse fines collected for violation of a municipal ordinance as provided in R.S. 15:571.11. (Fines collected from violation of R.S. 14:98 in the municipality shall be distributed to that municipality. Fines for non-D.W.I. offenses are paid to the parish criminal court fund.), OPINION No. 84-125, La. Atty. Gen. Op. No. 1984-125; 1984 La. AG LEXIS 431.

TREATISES AND LAW REVIEWS

General Treatises. — Defense of Drunk Driving Cases: Criminal, Civil § 1.08 > The Elements of Drunk Driving and Related Offenses > Related Offenses.

Louisiana Law Reviews. — Article: Criminal Law. 46 La. L. Rev. 431 (January, 1986).

Comment: The Louisiana Criminal Code and Criminal Intent: Distinguishing Between Specific and General Intent. 46 La. L. Rev. 1061 (May, 1986).

Article: Criminal Procedure. 47 La. L. Rev. 267 (November, 1986).

Note: State v. Wingate: Fishing the Murky Waters of Louisiana’s Strict Liability Crimes. 57 La. L. Rev. 1415 (Summer, 1997).

Article: The Mental Element of Louisiana Crimes: It Doesn’t Matter What You Think. 70 Tul. L. Rev. 855 (March, 1996).

SUBPART A-1. FETICIDE.

§ 32.5. Feticide defined; exceptions.

A. Feticide is the killing of an unborn child by the act, procurement, or culpable omission of a person other than the mother of the unborn child. The offense of feticide shall not include acts which cause the death of an unborn child if those acts were committed during any abortion to which the pregnant woman or her legal guardian has consented or which was performed in an emergency as defined in R.S. 40:1299.35.12. Nor shall the offense of feticide include acts which are committed pursuant to usual and customary standards of medical practice during diagnostic testing or therapeutic treatment.

B. Criminal feticide is of three grades:

(1) First degree feticide.

(2) Second degree feticide.

(3) Third degree feticide. (Acts 1989, No. 777, § 1.)

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Criminal Law and Procedure: 1991-92 in Review. 53 La. L. Rev. 771 (January, 1993).

Casenote: Wartelle v. Women’s and Children’s Hospital: When Is a “Person” Not a Person? Solving the Riddle of the Stillborn’s Survival Action. 44 Loy. L. Rev. 631 (Fall, 1998).

General Law Reviews. — Note: Recognizing Unborn Victims Over Heightening Punishment for Crimes Against Pregnant Women. 31 N.E. J. on Crim. & Civ. Con. 461 (2005).

§ 32.6. First degree feticide.

A. First degree feticide is:

(1) The killing of an unborn child when the offender has a specific intent to kill or to inflict great bodily harm.

(2) The killing of an unborn child when the offender is engaged in the perpetration or attempted perpetration of aggravated rape, forcible rape, aggravated arson, aggravated burglary, aggravated kidnapping, second degree kidnapping, assault by drive-by shooting, aggravated escape, armed robbery, first degree robbery, second degree robbery, cruelty to juveniles, second degree cruelty to juveniles, terrorism, or simple robbery, even though he has no intent to kill or inflict great bodily harm.

B. Whoever commits the crime of first degree feticide shall be imprisoned at hard labor for not more than fifteen years. (Acts 1989, No. 777, § 1; Acts 2004, No. 650, § 1, eff. Aug. 15, 2004; Acts 2006, No. 144, § 1, eff. Aug. 15, 2006.)

2006 Amendments. — Acts 2006, No. 144, § 1, effective August 15, 2006, inserted “second degree robbery, cruelty to juveniles, second degree cruelty to juveniles, terrorism” in (A)(2).

2004 Amendments. — Acts 2004, No. 650, § 1, effective August 15, 2004, inserted “second degree kidnapping, assault by drive-by shooting” in (A)(2).

CROSS REFERENCES

Louisiana Law. — Homicide section; Orleans Parish Criminal District Court; assignment of judges; jurisdiction; transfer of cases; expedited handling of writs and appeals; applicability of section to other district courts, see La. R.S. 13:1344.

Provision of information to protect children, see La. R.S. 15:587.1.

Refusal to hire or contract; termination of employment; exemption; appeal procedure; waiver, see La. R.S. 40:1300.53.

§ 32.7. Second degree feticide.

A. Second degree feticide is:

(1) The killing of an unborn child which would be first degree feticide, but the offense is committed in sudden passion or heat of blood immediately caused by provocation of the mother of the unborn child sufficient to deprive an average person of his self control and cool reflection. Provocation shall not reduce a first degree feticide to second degree feticide if the jury finds that the offender’s blood had actually cooled, or that an average person’s blood would have cooled, at the time the offense was committed.

(2) A feticide committed without any intent to cause death or great bodily harm:

(a) When the offender is engaged in the perpetration or attempted perpetration of any felony not enumerated in Article 32.6 (first degree feticide), or of any intentional misdemeanor directly affecting the person; or

(b) When the offender is resisting lawful arrest by means, or in a manner, not inherently dangerous, and the circumstances are such that the killing would not be first degree feticide under Article 32.6.

B. Whoever commits the crime of second degree feticide shall be imprisoned at hard labor for not more than ten years. (Acts 1989, No. 777, § 1.)

CROSS REFERENCES

Louisiana Law. — Homicide section; Orleans Parish Criminal District Court; assignment of judges; jurisdiction; transfer of cases; expedited handling of writs and appeals; applicability of section to other district courts, see La. R.S. 13:1344.

Refusal to hire or contract; termination of employment; exemption; appeal procedure; waiver, see La. R.S. 40:1300.53.
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INDEX

CRIMINAL LAW & PROCEDURE

• Double Jeopardy

•• General Overview

•• Attachment Jeopardy

CRIMINAL LAW & PROCEDURE

• Double Jeopardy

•• General Overview. — A defendant who killed the mother of his unborn child could not be convicted, consistent with state double jeopardy principles, of both manslaughter and second degree feticide because the same evidence was used to convict him of both crimes. State v. Smith, 647 So. 2d 1321, 1994 La. App. LEXIS 3401 (Dec. 15, 1994), reversed by, remanded by La. 95-0061, 676 So. 2d 1068, 1996 La. LEXIS 1698 (La. July 2, 1996).

•• Attachment Jeopardy. — Defendant’s conviction for both feticide and murder violated the same-evidence test, and double jeopardy attached to the feticide conviction; the evidence needed to support the murder conviction was the same as for the feticide conviction. State v. Powell, 671 So. 2d 493, 1995 La. App. LEXIS 2743 (Oct. 6, 1995), writ of certiorari denied by La. 95-2710, 667 So. 2d 529, 1996 La. LEXIS 438 (La. Feb. 9, 1996).

§ 32.8. Third degree feticide.

A. Third degree feticide is:

(1) The killing of an unborn child by criminal negligence. The violation of a statute or ordinance shall be considered only as presumptive evidence of such negligence.

(2) The killing of an unborn child caused proximately or caused directly by an offender engaged in the operation of, or in actual physical control of, any motor vehicle, aircraft, vessel, or other means of conveyance whether or not the offender had the intent to cause death or great bodily harm whenever any of the following conditions exist and such condition was a contributing factor to the killing:

(a) The offender is under the influence of alcoholic beverages as determined by chemical tests administered under the provisions of R.S. 32:662.

(b) The offender’s blood alcohol concentration is 0.08 percent or more by weight based upon grams of alcohol per one hundred cubic centimeters of blood.

(c) The offender is under the influence of any controlled dangerous substance listed in Schedule I, II, III, IV, or V as set forth in R.S. 40:964.

(d) The offender is under the influence of alcoholic beverages.

(e) (i) The offender is under the influence of a combination of alcohol and one or more drugs which are not controlled dangerous substances and which are legally obtainable with or without a prescription.

(ii) It shall be an affirmative defense to any charge under this Subparagraph that the label on the container of the prescription drug or the manufacturer’s package of the drug does not contain a warning against combining the medication with alcohol.

(f) The offender is under the influence of one or more drugs which are not controlled dangerous substances and which are legally obtainable with or without a prescription and the influence is caused by the offender’s knowingly consuming quantities of the drug or drugs which substantially exceed the dosage prescribed by the physician or the dosage recommended by the manufacturer of the drug.

(g) The operator’s blood has any detectable amount of any controlled dangerous substance listed in Schedule I, II, III, or IV as set forth in R.S. 40:964, or a metabolite of such controlled dangerous substance, that has not been medically ordered or prescribed for the individual.

B. Whoever commits the crime of third degree feticide shall be fined not less than two thousand dollars and shall be imprisoned with or without hard labor for not more than five years. (Acts 1989, No. 777, § 1; Acts 2001, No. 781, § 1, eff. Sept. 30, 2003; Acts 2001, No. 1163, § 5, eff. Aug. 15, 2001; Acts 2006, No. 131, § 1, eff. Aug. 15, 2006; Acts 2008, No. 451, § 2, eff. June 25, 2008; Acts 2012, No. 662, § 1, eff. June 7, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 662 added (A)(2)(g).

2008 Amendments. — Acts 2008, No. 451, § 2, effective June 25, 2008, rewrote the section.

2006 Amendments. — Acts 2006, No. 131, § 1, effective August 15, 2006, substituted “any controlled dangerous substance listed in Schedule I, II, III, IV, or V as set forth in R.S. 40:964” for “narcotic drugs, central nervous system stimulants, hallucinogenic drugs, methaqualone, or barbiturates” in (A)(2)(c).

2001 Amendments. — Acts 2001, No. 781, § 1, effective September 30, 2003, substituted “.08 percent” for “.10 percent” in (A)(2)(b).

Quoted Statutory Material. — Acts 2001, No. 781, § 6 provides that the provisions of the Act shall become null and of no effect if and when Section 351 of P.L. 106-346 regarding the withholding of federal highway funds for failure to enact a 0.08 percent blood alcohol level is repealed or invalidated for any reason.

CROSS REFERENCES

Louisiana Law. — Provision of information to protect children, see La. R.S. 15:587.1.

Suspension, revocation, renewal, and cancellation of licenses; judicial review, see La. R.S. 32:414.

§ 32.9. Criminal abortion.

A. Criminal abortion is an abortion performed, with or without the consent of the pregnant woman or her legal guardian, that results in the death of an unborn child when the abortion is performed by any individual who is not a physician licensed by the state of Louisiana.

B. As used in this Section:

(1) “Abortion” means the act of using or prescribing any instrument, medicine, drug, or any other substance, device, or means with the intent to terminate the clinically diagnosable pregnancy of a woman with knowledge that the termination by those means will, with reasonable likelihood, cause the death of the unborn child. Such use, prescription, or means is not an abortion if done with the intent to:

(a) Save the life or preserve the health of an unborn child.

(b) Remove a dead unborn child or induce delivery of the uterine contents in case of a positive diagnosis, certified in writing in the woman’s medical record along with the results of an obstetric ultrasound test, that the pregnancy has ended or is in the unavoidable and untreatable process of ending due to spontaneous miscarriage, also known in medical terminology as spontaneous abortion, missed abortion, inevitable abortion, incomplete abortion, or septic abortion.

(c) Remove an ectopic pregnancy.

(2) “Physician” means a natural person who is the holder of an allopathic (M.D.) degree or an osteopathic (D.O.) degree from a medical college in good standing with the Louisiana State Board of Medical Examiners who holds a license, permit, certification, or registration issued by the Louisiana State Board of Medical Examiners to engage in the practice of medicine in this state.

(3) “Unborn child” means the unborn offspring of human beings from the moment of conception through pregnancy and until live birth.

C. Any person who knowingly performs an abortion in violation of this Section shall be imprisoned at hard labor for not less than one nor more than five years, fined not less than five thousand nor more than fifty thousand dollars, or both.

D. Statutory Construction. — None of the following shall be construed to create the crime of criminal abortion:

(1) Any action taken when a physician or other licensed medical professional is acting in the course of administering lawful medical care and an unborn child dies.

(2) Any act taken or omission by a pregnant woman with regard to her own unborn child. (Acts 2012, No. 646, § 1, eff. Aug. 1, 2012.)

Quoted Statutory Material. — Acts 2012, No. 646, § 2, provides that “Nothing in this Act [Acts 2012, No. 646] shall be construed as creating or recognizing a right to abortion. It is not the intention of this Act [Acts 2012, No. 646] to make lawful an abortion that is currently unlawful. Nothing in this Act [Acts 2012, No. 646] shall be construed to preclude a prosecution under any other section or provision of the law.”

§ 32.9.1. Aggravated criminal abortion by dismemberment.

A. Aggravated criminal abortion by dismemberment is the commission of a criminal abortion, as defined in R.S. 14:32.9(A), when the unborn child is intentionally dismembered, whether the act of dismemberment was in the course of or following the death of the unborn child.

B. As used in this Section:

(1) “Abortion” means the act of using or prescribing any instrument, medicine, drug, or any other substance, device, or means with the intent to terminate the clinically diagnosable pregnancy of a woman with knowledge that the termination by those means will, with reasonable likelihood, cause the death of the unborn child. Such use, prescription, or means is not an abortion if done with the intent to:

(a) Save the life or preserve the health of an unborn child.

(b) Remove a dead unborn child or induce delivery of the uterine contents in case of a positive diagnosis, certified in writing in the woman’s medical record along with the results of an obstetric ultrasound test, that the pregnancy has ended or is in the unavoidable and untreatable process of ending due to spontaneous miscarriage, also known in medical terminology as spontaneous abortion, missed abortion, inevitable abortion, incomplete abortion, or septic abortion.

(c) Remove an ectopic pregnancy.

(2) “Dismembered” or “dismemberment” means the use of a clamp, forceps, curette, suction cannula, or any other surgical tool or instrument with the intent to disarticulate the head or limbs from the body of the unborn child during an abortion, including but not limited to the common abortion methods known as suction curettage and dilation and evacuation.

(3) “Physician” means a natural person who is the holder of an allopathic (M.D.) degree or an osteopathic (D.O.) degree from a medical college in good standing with the Louisiana State Board of Medical Examiners who holds a license, permit, certification, or registration issued by the Louisiana State Board of Medical Examiners to engage in the practice of medicine in this state.

(4) “Unborn child” means the unborn offspring of human beings from the moment of conception through pregnancy and until live birth.

C. Any person who knowingly performs an abortion in violation of this Section shall be imprisoned at hard labor for not less than one nor more than ten years, fined not less than ten thousand nor more than one hundred thousand dollars, or both.

D. Exceptions. — None of the following shall be construed to create the crime of criminal abortion:

(1) Any action taken when a physician or other licensed medical professional is acting in the course of administering lawful medical care and an unborn child dies.

(2) Any act taken or omission by a pregnant woman with regard to her own unborn child. (Acts 2012, No. 646, § 1, eff. Aug. 1, 2012.)

Quoted Statutory Material. — Acts 2012, No. 646, § 2, provides that “Nothing in this Act [Acts 2012, No. 646] shall be construed as creating or recognizing a right to abortion. It is not the intention of this Act [Acts 2012, No. 646] to make lawful an abortion that is currently unlawful. Nothing in this Act [Acts 2012, No. 646] shall be construed to preclude a prosecution under any other section or provision of the law.”

§ 32.10. Partial birth abortion.

A. As used in this Section, the following definitions shall apply unless otherwise indicated:

(1) “Partial birth abortion” means an abortion in which:

(a) The person performing the abortion deliberately and intentionally vaginally delivers a living fetus until, in the case of a head-first presentation, the entire fetal head is outside the body of the mother, or, in the case of breech presentation, any part of the fetal trunk past the navel is outside the body of the mother, for the purpose of performing an overt act that the person knows will kill the partially delivered living fetus.

(b) The person performing the abortion performs the overt act, other than completion of delivery, that kills the partially delivered living fetus.

(2) “Physician” means a natural person who is the holder of an allopathic (M.D.) degree or an osteopathic (D.O.) degree from a medical college in good standing with the Louisiana State Board of Medical Examiners who holds a license, permit, certification, or registration issued by the Louisiana State Board of Medical Examiners to engage in the practice of medicine in this state. For the purposes of this Paragraph, “the practice of medicine” means the holding out of one’s self to the public as being engaged in the business of, or the actual engagement in, the diagnosing, treating, curing, or relieving of any bodily or mental disease, condition, infirmity, deformity, defect, ailment, or injury in any human being, other than himself, whether by the use of any drug, instrument or force, whether physical or psychic, or of what other nature, or any other agency or means; or the examining, either gratuitously or for compensation, of any person or material from any person for such purpose whether such drug, instrument, force, or other agency or means is applied to or used by the patient or by another person; or the attending of a woman in childbirth without the aid of a licensed physician or midwife.

B. This Section does not apply to a partial birth abortion that is necessary to save the life of the mother whose life is endangered by a physical disorder, physical illness or physical injury, including a life-endangering physical condition caused by or arising from the pregnancy itself.

C. Notwithstanding any provision of law to the contrary, a woman upon whom the partial birth abortion is performed shall not be subject to prosecution for a violation of this Section as a principal, accessory, or coconspirator thereto.

D. Any person who is not a physician or not otherwise legally authorized by the state to perform abortions, but who nevertheless directly performs a partial birth abortion, shall be subject to the provisions of this Section.

E. Any physician or person who knowingly performs a partial birth abortion and thereby kills a human fetus shall be imprisoned at hard labor for not less than one nor more than ten years, fined not less than ten thousand nor more than one hundred thousand dollars, or both.

F. (1) A physician charged with an offense under this Section may seek a hearing before the Louisiana State Board of Medical Examiners on whether the physician’s conduct was necessary to save the life of the mother whose life was endangered by a physical disorder, physical illness, or physical injury, including a life-endangering physical condition caused by or arising from the pregnancy itself.

(2) The findings on that issue are admissible on that issue at the trial of the physician. Upon motion of the physician, the court shall delay the beginning of the trial for not more than thirty days to permit such hearing to take place. (Acts 2007, No. 473, § 1, eff. July 12, 2007.)

LSLI 2007 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute made a minor stylistic change in (C), as enacted by Acts 2007, No. 473, § 1.

§ 32.11. Partial birth abortion.

A. Any physician who knowingly performs a partial birth abortion and thereby kills a human fetus shall be imprisoned at hard labor for not less than one nor more than ten years, fined not less than ten thousand nor more than one hundred thousand dollars, or both. This Section shall not apply to a partial birth abortion that is necessary to save the life of a mother whose life is endangered by a physical disorder, physical illness, or physical injury, including a life-endangering physical condition caused by or arising from the pregnancy itself.

B. For purposes of this Section, the following words have the following meanings:

(1) “Partial birth abortion” means an abortion in which:

(a) The person performing the abortion deliberately and intentionally vaginally delivers a living fetus until, in the case of a head-first presentation, the entire fetal head is outside the body of the mother, or, in the case of breech presentation, any part of the fetal trunk past the navel is outside the body of the mother for the purpose of performing an overt act that the person knows will kill the partially delivered living fetus; and

(b) Performs the overt act, other than completion of delivery, that kills the partially delivered living fetus.

(2) “Physician” means a doctor of medicine or osteopathy legally authorized to practice medicine and surgery by the state in which the doctor performs such activity, or any other individual legally authorized by this state to perform abortions, provided, however, that any individual who is not a physician or not otherwise legally authorized by this state to perform abortions, but who nevertheless directly performs a partial birth abortion, shall be subject to the provisions of this Section.

C. (1) A defendant charged with an offense under this Section may seek a hearing before the Louisiana State Board of Medical Examiners on whether the physician’s conduct was necessary to save the life of the mother whose life was endangered by a physical disorder, physical illness, or physical injury, including a life-endangering physical condition caused by or arising from the pregnancy itself. The report of the board shall be discoverable.

(2) The findings on that issue are admissible on that issue at the trial of the defendant. Upon a motion of the defendant, the court shall delay the beginning of the trial for not more than thirty days to permit such a hearing to take place.

D. A woman upon whom a partial birth abortion is performed shall not be subject to prosecution for a violation of this Section as a principal, accessory, or coconspirator thereto. (Acts 2007, No. 477, § 1, eff. July 12, 2007.)

LSLI 2007 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated R.S. 14:32.10, as enacted by Acts 2007, No. 477, § 1, as R.S. 14:32.11. In addition, the LSLI made a minor stylistic change in (C)(1).

SUBPART A-2. SUICIDE.

§ 32.12. Criminal assistance to suicide.

A. Criminal assistance to suicide is:

(1) The intentional advising or encouraging of another person to commit suicide or the providing of the physical means or the knowledge of such means to another person for the purpose of enabling the other person to commit or attempt to commit suicide.

(2) The intentional advising, encouraging, or assisting of another person to commit suicide, or the participation in any physical act which causes, aids, abets, or assists another person in committing or attempting to commit suicide.

B. For the purposes of this Section, “suicide” means the intentional and deliberate act of taking one’s own life through the performance of an act intended to result in death.

C. The provisions of this Section shall not apply to any licensed physician or other authorized licensed health care professional who either:

(1) Withholds or withdraws medical treatment in accordance with the provisions of R.S. 40:1299.58.8.

(2) Prescribes, dispenses, or administers any medication, treatment, or procedure if the intent is to relieve the patient’s pain or suffering and not to cause death.

D. Whoever commits the crime of criminal assistance to suicide shall be imprisoned, with or without hard labor, for not more than ten years or fined not more than ten thousand dollars, or both. (Acts 1995, No. 384, § 1, eff. June 16, 1995.)

CROSS REFERENCES

Louisiana Law. — Refusal to hire or contract; termination of employment; exemption; appeal procedure; waiver, see La. R.S. 40:1300.53.

SUBPART B. ASSAULT AND BATTERY (WITH RELATED OFFENSES).

§ 33. Battery defined.

Battery is the intentional use of force or violence upon the person of another; or the intentional administration of a poison or other noxious liquid or substance to another. (Acts 1978, No. 394, § 1.)

CROSS REFERENCES

Municipal Law. — Battery defined. Shreveport Code of Ordinance § 50-61.

Criminal law > battery defined. Baton Rouge Code of Ordinance § 13:33.

Offenses against the person > battery. New Orleans Code of Ordinance § 54-96.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — Evidence was sufficient to support a conviction for aggravated burglary, where he entered the victims’ apartment by force, he stabbed one of the occupants multiple times, thus committing a battery, and the jury found the two eyewitnesses, the victims, to have been credible. State v. Guillard, 902 So. 2d 1061, 2005 La. App. LEXIS 1069 (Apr. 26, 2005), writ denied by La. 2005-1381, 920 So. 2d 233, 2006 La. LEXIS 211 (La. Jan. 13, 2006).

Where defendant drove his van onto a curb, struck a juvenile, and dragged his body for 157 feet before the juvenile fell free from the van, the evidence was sufficient to establish the criminal intent to convict him for aggravated battery, and the court of appeal affirmed his conviction. State v. McGee, 862 So. 2d 452, 2003 La. App. LEXIS 3343 (Dec. 10, 2003).

Defendant’s conviction of aggravated battery as a responsive verdict to a charge of attempted second-degree murder was erroneous where there was no evidence presented by the state to show that the victim was actually shot by defendant or that there was any force or violence inflicted upon her person; instead, she stated that defendant shot in her direction and she went inside and fell down as if she were shot so that defendant would believe she was. State v. Cheavious, 862 So. 2d 135, 2003 La. App. LEXIS 3305 (Nov. 19, 2003).

Evidence presented by the prosecution was insufficient to satisfy the serious bodily injury requirement of La. Rev. Stat. Ann. § 14:34.1, where the evidence showed that during an altercation between defendant and the victim, the victim suffered a bloody nose; therefore, the conviction for second-degree battery was vacated and a conviction for simple battery was entered. State v. Helou, 857 So. 2d 1024, 2003 La. LEXIS 2872 (Oct. 23, 2003).

Evidence that defendant struck and bit a jail employee and knocked him to the ground was sufficient to support his conviction for battery of a correctional employee. State v. Bell, 796 So. 2d 816, 2001 La. App. LEXIS 2146 (Oct. 3, 2001).

Defendant’s conviction and sentence for second-degree battery was properly affirmed because there was no reversible error in any of defendant’s assignments of procedural and evidentiary error and because credibility determination was within the jury’s province. State v. McBride, 773 So. 2d 849, 2000 La. App. LEXIS 3720 (Nov. 15, 2000), writ denied by La. 2001-0294, 807 So. 2d 858, 2002 La. LEXIS 525 (La. Feb. 8, 2002).

“Battery” is the intentional use of force or violence upon the person of another. State v. Callegari, 773 So. 2d 806, 2000 La. App. LEXIS 2747 (Nov. 2, 2000), writ denied by La. 2000-3338, 801 So. 2d 362, 2001 La. LEXIS 3075 (La. Nov. 9, 2001).

Evidence was sufficient to sustain defendant’s conviction for aggravated battery where the State proved beyond a reasonable doubt that defendant shot his victim with a dangerous weapon and in so doing, intentionally used force or violence upon the victim’s person and where defendant did not carry his burden of proving by a preponderance of the evidence that his use of force was not reasonable under the circumstance and that he acted in self-defense. State v. Callegari, 773 So. 2d 806, 2000 La. App. LEXIS 2747 (Nov. 2, 2000), writ denied by La. 2000-3338, 801 So. 2d 362, 2001 La. LEXIS 3075 (La. Nov. 9, 2001).

Following defendant’s convictions for aggravated battery, La. Rev. Stat. Ann. § 14:34, and for second-degree battery, La. Rev. Stat. Ann. §§ 14:33, 14:34.1, the habitual offender bill failed to specify which count was being enhanced under La. Rev. Stat. Ann. § 15:529.1; therefore, in adjudicating and sentencing defendant as a third felony offender, the trial court erred in failing to specify to which of the two offenses the enhanced penalty was being applied; furthermore, trial court erred in adjudicating defendant a habitual offender under § 15:529.1 on the two convictions that arose out of the same criminal episode and were entered on the same date; under § 15:529.1, only one of the convictions should have been enhanced. State v. Wright, 758 So. 2d 301, 2000 La. App. LEXIS 356 (Mar. 1, 2000), writ denied by La. 2000-1614, 786 So. 2d 118, 2001 La. LEXIS 763 (La. Mar. 9, 2001).

Trial court erred in denying parole eligibility when it imposed enhanced sentences under La. Rev. Stat. Ann. § 15:529.1 following defendant’s convictions for aggravated battery, La. Rev. Stat. Ann. § 14:34, and for second-degree battery, La. Rev. Stat. Ann. §§ 14:33, 14:34.1; La. Rev. Stat. Ann. § 15:529.1(G) did not authorize the trial court to impose the sentence without benefit of parole, and the provision under which the trial court stated it was sentencing defendant, La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(i), did not authorize the trial court to deny parole eligibility; furthermore, neither the substantive penalty provision for aggravated battery nor second-degree battery authorized the trial court to impose the sentences without parole eligibility. State v. Wright, 758 So. 2d 301, 2000 La. App. LEXIS 356 (Mar. 1, 2000), writ denied by La. 2000-1614, 786 So. 2d 118, 2001 La. LEXIS 763 (La. Mar. 9, 2001).

Sufficient evidence supported defendant’s conviction for aggravated battery, La. Rev. Stat. Ann. § 14:34, involving a fellow inmate where the record reflected the intentional use of force or violence upon the fellow inmate, defendant’s use of a scissors to stab the fellow inmate, and unreasonable use of force or violence by defendant under the circumstances; sufficient evidence also supported defendant’s conviction for second-degree battery, La. Rev. Stat. Ann. §§ 14:33, 14:34.1, involving the corrections officer who tried to intervene in the altercation; the record showed that defendant had the specific intent to stab his fellow inmate with the scissors and that he inadvertently stabbed the corrections officer. State v. Wright, 758 So. 2d 301, 2000 La. App. LEXIS 356 (Mar. 1, 2000), writ denied by La. 2000-1614, 786 So. 2d 118, 2001 La. LEXIS 763 (La. Mar. 9, 2001).

Minimum imprisonment of 10 years under the manslaughter statute, La. Rev. Stat. Ann. § 14:31, was not applicable to a 17-year old father convicted of cruelty to juveniles where the father neither committed a battery as defined by La. Rev. Stat. Ann. § 14:33, nor allowed the perpetuation of a battery on his child. State v. Jones, 742 So. 2d 597, 1999 La. App. LEXIS 2033 (June 23, 1999), reversed by, remanded by La. 99-2207, 778 So. 2d 1131, 2001 La. LEXIS 233, 118 A.L.R.5th 739 (La. Jan. 29, 2001).

Where defendant approached the victim, threatened to kill his, put a loaded gun to the victim’s head, but only shot at the victim’s van, the court reversed defendant’s conviction for attempted second-degree murder and entered a judgment of guilty of aggravated battery under La. Rev. Stat. Ann. §§ 14:33 and 14:34 (1986), a lesser included offense of attempted second-degree murder, on the ground that defendant used a dangerous weapon to assault the victim. State v. Hawkins, 631 So. 2d 1288, 1994 La. App. LEXIS 90 (Jan. 27, 1994), writ of certiorari denied by La. 94-0301, 640 So. 2d 1341, 1994 La. LEXIS 1753 (La. June 24, 1994).

In the State’s prosecution of defendant, defendant was properly convicted of aggravated battery in violation of La. Rev. Stat. Ann. § 14:33, conspiracy to commit aggravated battery in violation of La. Rev. Stat. Ann. § 14:26, and intimidating a witness in violation of La. Rev. Stat. Ann. § 14:129.1(a). State v. Mayeaux, 570 So. 2d 185, 1990 La. App. LEXIS 2647 (Nov. 14, 1990), writ of certiorari denied by 575 So. 2d 386, 1991 La. LEXIS 471 (La. 1991).

In a prosecution for aggravated assault under La. Rev. Stat. Ann. §§ 14:2, 14:33 and 14:34, a defendant has the burden of production as well as the burden of persuasion when self-defense or defense of another is asserted as a defense. State v. Barnes, 491 So. 2d 42, 1986 La. App. LEXIS 7213 (June 2, 1986).

State proved defendant committed the battery necessary to prove aggravated battery as the State showed that defendant intentionally used violence upon the person of another, the victim, by kicking the victim repeatedly with the shoes defendant was wearing at the time he attacked the victim. State v. Taylor, 485 So. 2d 117, 1986 La. App. LEXIS 6257 (Feb. 26, 1986).

On appeal from the denial of a motion for a directed verdict, a review of the record indicated that there was no evidence that defendants had committed a battery upon the victim where there were no witnesses who could identify them. State v. Bradley, 310 So. 2d 582, 1975 La. LEXIS 3541 (Mar. 31, 1975).

A juvenile was not guilty of aggravated battery as per La. Rev. Stat. Ann. §§ 14:33, 14:34 because the crime required a general criminal intent, defined by La. Rev. Stat. Ann. § 14:10(2), but the testimony proved that the juvenile accidentally pointed the gun in the general direction of the victim and discharged it, resulting in her injury. In re Glassberg, 230 LA. 396, 88 So. 2d 707, 1956 La. LEXIS 1427 (June 11, 1956).

The contention of defendants convicted of simple battery, that their statements regarding being en route to the prosecuting witness’ home for the purpose of “beating him” was inadmissible as it formed no part of the res gestae, was without merit; evidence relative to intent was essential in proving battery under La. Rev. Stat. Ann. § 14:33. State v. Johnson, 220 LA. 170, 56 So. 2d 143, 1951 La. LEXIS 978 (Dec. 10, 1951).

•• Inchoate Crimes

••• Conspiracy

•••• General Overview. — In the State’s prosecution of defendant, defendant was properly convicted of aggravated battery in violation of La. Rev. Stat. Ann. § 14:33, conspiracy to commit aggravated battery in violation of La. Rev. Stat. Ann. § 14:26, and intimidating a witness in violation of La. Rev. Stat. Ann. § 14:129.1(a). State v. Mayeaux, 570 So. 2d 185, 1990 La. App. LEXIS 2647 (Nov. 14, 1990), writ of certiorari denied by 575 So. 2d 386, 1991 La. LEXIS 471 (La. 1991).

• Trials

•• Burdens of Proof

••• Defense. — In a prosecution for aggravated assault under La. Rev. Stat. Ann. §§ 14:2, 14:33 and 14:34, a defendant has the burden of production as well as the burden of persuasion when self-defense or defense of another is asserted as a defense. State v. Barnes, 491 So. 2d 42, 1986 La. App. LEXIS 7213 (June 2, 1986).

• Scienter

•• Specific Intent. — The contention of defendants convicted of simple battery, that their statements regarding being en route to the prosecuting witness’ home for the purpose of “beating him” was inadmissible as it formed no part of the res gestae, was without merit; evidence relative to intent was essential in proving battery under La. Rev. Stat. Ann. § 14:33. State v. Johnson, 220 LA. 170, 56 So. 2d 143, 1951 La. LEXIS 978 (Dec. 10, 1951).

• Sentencing

•• Multiple Convictions. — Following defendant’s convictions for aggravated battery, La. Rev. Stat. Ann. § 14:34, and for second-degree battery, La. Rev. Stat. Ann. §§ 14:33, 14:34.1, the habitual offender bill failed to specify which count was being enhanced under La. Rev. Stat. Ann. § 15:529.1; therefore, in adjudicating and sentencing defendant as a third felony offender, the trial court erred in failing to specify to which of the two offenses the enhanced penalty was being applied; furthermore, trial court erred in adjudicating defendant a habitual offender under § 15:529.1 on the two convictions that arose out of the same criminal episode and were entered on the same date; under § 15:529.1, only one of the convictions should have been enhanced. State v. Wright, 758 So. 2d 301, 2000 La. App. LEXIS 356 (Mar. 1, 2000), writ denied by La. 2000-1614, 786 So. 2d 118, 2001 La. LEXIS 763 (La. Mar. 9, 2001).

•• Ranges. — Minimum imprisonment of 10 years under the manslaughter statute, La. Rev. Stat. Ann. § 14:31, was not applicable to a 17-year old father convicted of cruelty to juveniles where the father neither committed a battery as defined by La. Rev. Stat. Ann. § 14:33, nor allowed the perpetuation of a battery on his child. State v. Jones, 742 So. 2d 597, 1999 La. App. LEXIS 2033 (June 23, 1999), reversed by, remanded by La. 99-2207, 778 So. 2d 1131, 2001 La. LEXIS 233, 118 A.L.R.5th 739 (La. Jan. 29, 2001).

• Postconviction Proceedings

•• Parole. — Trial court erred in denying parole eligibility when it imposed enhanced sentences under La. Rev. Stat. Ann. § 15:529.1 following defendant’s convictions for aggravated battery, La. Rev. Stat. Ann. § 14:34, and for second-degree battery, La. Rev. Stat. Ann. §§ 14:33, 14:34.1; La. Rev. Stat. Ann. § 15:529.1(G) did not authorize the trial court to impose the sentence without benefit of parole, and the provision under which the trial court stated it was sentencing defendant, La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(i), did not authorize the trial court to deny parole eligibility; furthermore, neither the substantive penalty provision for aggravated battery nor second-degree battery authorized the trial court to impose the sentences without parole eligibility. State v. Wright, 758 So. 2d 301, 2000 La. App. LEXIS 356 (Mar. 1, 2000), writ denied by La. 2000-1614, 786 So. 2d 118, 2001 La. LEXIS 763 (La. Mar. 9, 2001).

EVIDENCE

• Procedural Considerations

•• Weight & Sufficiency. — Defendant’s conviction of aggravated battery as a responsive verdict to a charge of attempted second-degree murder was erroneous where there was no evidence presented by the state to show that the victim was actually shot by defendant or that there was any force or violence inflicted upon her person; instead, she stated that defendant shot in her direction and she went inside and fell down as if she were shot so that defendant would believe she was. State v. Cheavious, 862 So. 2d 135, 2003 La. App. LEXIS 3305 (Nov. 19, 2003).

Evidence that defendant struck and bit a jail employee and knocked him to the ground was sufficient to support his conviction for battery of a correctional employee. State v. Bell, 796 So. 2d 816, 2001 La. App. LEXIS 2146 (Oct. 3, 2001).

Sufficient evidence supported defendant’s conviction for aggravated battery, La. Rev. Stat. Ann. § 14:34, involving a fellow inmate where the record reflected the intentional use of force or violence upon the fellow inmate, defendant’s use of a scissors to stab the fellow inmate, and unreasonable use of force or violence by defendant under the circumstances; sufficient evidence also supported defendant’s conviction for second-degree battery, La. Rev. Stat. Ann. §§ 14:33, 14:34.1, involving the corrections officer who tried to intervene in the altercation; the record showed that defendant had the specific intent to stab his fellow inmate with the scissors and that he inadvertently stabbed the corrections officer. State v. Wright, 758 So. 2d 301, 2000 La. App. LEXIS 356 (Mar. 1, 2000), writ denied by La. 2000-1614, 786 So. 2d 118, 2001 La. LEXIS 763 (La. Mar. 9, 2001).

TORTS

• Intentional Torts

•• Assault & Battery

••• General Overview. — Trial court properly rejected plaintiff’s claim for damages for assault and intentional infliction of emotional distress because plaintiff failed to present sufficient evidence that she was in danger of receiving a battery, when defendant stopped, exited his vehicle and approached plaintiff’s car to complaint about her driving. Kirkham v. Pumphrey, 775 So. 2d 634, 2000 La. App. LEXIS 3392 (Dec. 20, 2000), writ denied by La. 2001-0201, 788 So. 2d 1191, 2001 La. LEXIS 1104 (La. Mar. 30, 2001).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Executive orders calling the Louisiana Army National Guard (Guard) to state active duty for the purposes of providing security, directing traffic flow, protecting restricted areas, or the like with respect to civil emergencies or natural disasters necessarily and implicitly carry with them the granting of the peace officer powers provided for in R.S. 29:7.1 as the necessary and implied means of fulfilling such purposes. Various statutes cited may provide basis for arresting those who obstruct or interfere with Guard in carrying out its duties and operations in response to civil emergencies and natural disasters. Opinion No. 86-101, La. Atty. Gen. Op. No. 1986-101; 1986 La. AG LEXIS 700.

TREATISES AND LAW REVIEWS

Louisiana Treatises. — 1-2 Louisiana Tort Law § 2.06 > Chapter 2 INTENTIONAL TORTS AND DEFENSES > § 2.06 Specific Intentional Torts.

Louisiana Law Reviews. — Comment: The Louisiana Criminal Code and Criminal Intent: Distinguishing Between Specific and General Intent. 46 La. L. Rev. 1061 (May, 1986).

Developments in the Law 1981-1982: A Symposium: Criminal Law. 43 La. L. Rev. 361 (November, 1982).

Article: The Louisiana Criminal Code of 1942 — Doctrinal Provisions, Defenses, and Theories of Culpability. 52 La. L. Rev. 1083 (May, 1992).

Article: The Mental Element of Louisiana Crimes: It Doesn’t Matter What You Think. 70 Tul. L. Rev. 855 (March, 1996).

Comment: In the Doghouse or in the Jailhouse?: The Possibility of Criminal Prosecution of the Owners of Vicious Dogs in Louisiana. 49 Loy. L. Rev. 953 (Winter, 2003).

General Law Reviews. — Article: You May Never See Your Child Again: Adjusting the Batterer’s Visitation Rights to Protect Children from Future Abuse. 13 Am. U.J. Gender Soc. Pol’y & L. 327 (2005).


§ 34. Aggravated battery.

A. Aggravated battery is a battery committed with a dangerous weapon.

B. Whoever commits an aggravated battery shall be fined not more than five thousand dollars, imprisoned with or without hard labor for not more than ten years, or both. At least one year of the sentence imposed shall be served without benefit of parole, probation, or suspension of sentence if the offender knew or should have known that the victim is an active member of the United States Armed Forces or is a disabled veteran and the aggravated battery was committed because of that status.

C. For purposes of this Section, the following words shall have the following meanings:

(1) “Active member of the United States Armed Forces” shall mean an active member of the United States Army, the United States Marine Corps, the United States Navy, the United States Air Force, the United States Coast Guard, or the National Guard.

(2) “Disabled veteran” shall mean a veteran member of the United States Army, the United States Marine Corps, the United States Navy, the United States Air Force, the United States Coast Guard, or the National Guard who is disabled as determined by the United States Department of Veteran Affairs. (Added by Acts 1978, No. 394, § 1; Amended by Acts 1980, No. 708, § 1; Acts 2012, No. 40, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 40 added the (A) and (B) designations; added the second sentence of (B); and added (C).

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 15:1404.

Refusal to hire or contract; termination of employment; exemption; appeal procedure; waiver, see La. R.S. 40:1300.53.

Running of time limitations; exception, see La. C.Cr.P. Art. 573.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Double Jeopardy. — Under double jeopardy principles, a prior prosecution for carrying a concealed weapon by a convicted felon did not bar a subsequent prosecution for aggravated battery because each offense required proof of additional facts which the other did not. State v. Dunn, 454 So. 2d 1301, 1984 La. App. LEXIS 9384 (Aug. 23, 1984), review denied by 458 So. 2d 487, 1984 La. LEXIS 10019 (La. 1984).

CONTRACTS LAW

• Defenses

•• Public Policy Violations. — Trial court did not err in denying defendant’s motion to enforce a plea agreement, in which defendant pled guilty to aggravated battery, a violation of La. Rev. Stat. § 14:34, in exchange for a sentence recommendation under La. Code Crim. Proc. Ann. art. 893, which allowed for a suspended or deferred sentence except for convictions for a crime of violence, because La. Rev. Stat. Ann. § 14:2(13)(e) listed aggravated battery as a crime of violence; therefore, the plea agreement, which had an unlawful cause pursuant to La. Civ. Code Ann. art. 1968, could not exist under La. Civ. Code Ann. art. 1966 and was an absolute nullity under La. Civ. Code Ann. art. 2030. State v. Byrnside, 795 So. 2d 435, 2001 La. App. LEXIS 1882 (Aug. 22, 2001).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — Although the evidence was insufficient to convict defendant of attempted second-degree murder, the evidence produced by the State that defendant and the other individual entered the victim’s residence armed with handguns and that a gunshot was fired striking the victim was sufficient to prove that defendant had the requisite general intent and was guilty as a principal to the aggravated battery of the victim. State v. Herron, 879 So. 2d 778, 2004 La. App. LEXIS 1257 (May 14, 2004).

State proved beyond a reasonable doubt that defendant did not act in self defense, where after the first altercation (1) he went home and his girlfriend testified that he was angry at the victim and she heard him cock a gun and say, “I’m going to show you,” and (2) a witness acknowledged that it appeared that the victim was attempting to throw defendant off of the balcony but she did not see defendant fire two shots while the victim and defendant were wrestling, but she did see defendant “walk off and turn around and shoot again.” State v. Taylor, 874 So. 2d 297, 2004 La. App. LEXIS 1074 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1326, 885 So. 2d 1122, 2004 La. LEXIS 3333 (La. Nov. 8, 2004), writ denied by La. 2004-1495, 885 So. 2d 1120, 2004 La. LEXIS 3346 (La. Nov. 8, 2004), writ denied by 2007 La. App. LEXIS 2459 (La.App. 5 Cir. June 29, 2007).

Reversal of defendant’s conviction was not needed, where the evidence was sufficient to have convicted him of the responsive offense of second-degree battery, and where there was sufficient evidence to have convicted him of the originally charged offense of aggravated battery; it was undisputed that defendant intentionally committed a battery and his wife did not consent to the battery; moreover, there was no evidence to suggest that his wife did anything to physically threaten defendant that would have justified him in striking her repeatedly with the handle of a pistol and with his fists and feet. State v. Odom, 878 So. 2d 582, 2004 La. App. LEXIS 775 (Apr. 2, 2004), writ denied by La. 2004-1105, 883 So. 2d 1026, 2004 La. LEXIS 3026 (La. Oct. 8, 2004).

In an attempted second-degree murder case arising from a drive-by shooting, the exclusion of a responsive verdict, in accordance with La. Code Crim. Proc. Ann. art. 814(C), for aggravated battery was proper, because the bullets did not strike the victims; aggravated battery under La. Rev. Stat. Ann. § 14:34 requires proof of physical contact. State v. Hamilton, 867 So. 2d 151, 2004 La. App. LEXIS 443 (Mar. 3, 2004), writ denied by La. 2004-1227, 899 So. 2d 567, 2005 La. LEXIS 1282 (La. Apr. 22, 2005).

Where, after a brutal assault, the victim suffered a broken neck and a skull fracture, and, but for surgery, the victim (1) risked paralysis or death from any slight insult to the spine, and (2) continued to face potentially devastating consequences in the future, defendant’s maximum 10-year sentence for aggravated battery was not excessive or grossly disproportionate to the crime. State v. Gorby, 868 So. 2d 193, 2004 La. App. LEXIS 276 (Feb. 11, 2004).

Where defendant drove his van onto a curb, struck a juvenile, and dragged his body for 157 feet before the juvenile fell free from the van, the evidence was sufficient to establish the criminal intent to convict him for aggravated battery, and the court of appeal affirmed his conviction. State v. McGee, 862 So. 2d 452, 2003 La. App. LEXIS 3343 (Dec. 10, 2003).

Defendant’s conviction of aggravated battery as a responsive verdict to a charge of attempted second-degree murder was erroneous where there was no evidence presented by the state to show that the victim was actually shot by defendant or that there was any force or violence inflicted upon her person; instead, she stated that defendant shot in her direction and she went inside and fell down as if she were shot so that defendant would believe she was. State v. Cheavious, 862 So. 2d 135, 2003 La. App. LEXIS 3305 (Nov. 19, 2003).

Sufficient evidence existed to convict defendant of aggravated battery as the evidence showed that both defendant and the other inmate rushed toward each other when the gates opened and both were carrying weapons. State v. Ceasar, 856 So. 2d 236, 2003 La. App. LEXIS 2809 (Oct. 9, 2003), writ denied by La. 2004-0782, 896 So. 2d 55, 2005 La. LEXIS 614 (La. Mar. 11, 2005).

Where defendant was found guilty of the responsive verdict of aggravated battery, and defendant was sentenced using the firearm sentencing provisions, the trial court did not err in sentencing defendant without the benefit of parole for the entirety of his mandatory minimum 10-year sentence, because La. Code. Crim. Proc. Ann. art. 893.3 stated there was no eligibility for parole during the period of the mandatory minimum sentence. State v. Brown, 853 So. 2d 665, 2003 La. App. LEXIS 2192 (July 23, 2003).

Sufficient evidence existed to convict defendant of aggravated battery under La. Rev. Stat. § 14:34 where a second defendant held a gun to the victim’s head and was present when the first defendant shot the victim. State v. Wix, 838 So. 2d 41, 2003 La. App. LEXIS 166 (Jan. 15, 2003), writ denied by La. 2003-0678, 855 So. 2d 756, 2003 La. LEXIS 3026 (La. Oct. 17, 2003).

Because La. Const. art. I, § 17(A) provided that a case in which punishment could be confinement with or without hard labor for more than 6 months had to be tried before a jury of 6 persons, and La. Code Crim. Proc. Ann. art. 782 provided for a six person jury where the punishment could be confinement at hard labor, defendant’s conviction by a 12 person jury for driving while intoxicated (DWI), and battery had to be vacated. State v. Prater, 876 So. 2d 96, 2002 La. App. LEXIS 3746 (Dec. 11, 2002).

Defendant slashed victim’s face with a knife during a fight that broke out because of a romantic involvement of the victim’s sister with a man with whom defendant was once involved; defendant’s sentence of two and one-half years at hard labor for her conviction for aggravated battery in violation of La. Rev. Stat. Ann. § 14:34 did not shock the appellate court’s sense of justice so as to be a violation of La. Const. art. 1, § 20; defendant intentionally inflicted permanent facial injuries on the victim, who did not provoke defendant, and in sentencing defendant, the trial court noted that it was defendant’s first conviction and inquired about her stable work history, family life, and her reasons for cutting the victim. State v. Jones, 795 So. 2d 1231, 2001 La. App. LEXIS 2011 (Sept. 26, 2001).

Pursuant to La. Const. art. 5, § 10(B), an appellate court’s authority to review questions of fact in a criminal case is limited to a sufficiency of the evidence evaluation and does not extend to credibility determinations made by the trier of fact; therefore, even though the testimony of the prosecution’s witnesses showed some minor inconsistencies that were insufficient to force a rational fact finder to reject the testimony, it was sufficient to prove the elements of aggravated battery, a violation of La. Rev. Stat. Ann. § 14:34, beyond a reasonable doubt because defendant hit a man over the head with a three-foot-long piece of wood and knocked him to the ground, and as a result, the man had to undergo medical treatment to receive several sutures. State v. McClure, 793 So. 2d 454, 2001 La. App. LEXIS 1907 (Aug. 22, 2001).

Evidence was sufficient to convict defendant of aggravated robbery, a violation of La. Rev. Stat. Ann. § 14:34, because defendant hit a defenseless man in the head with a three-foot-long piece of wood and knocked him to the ground, and the man required medical treatment that involved several sutures; the jury did not err in determining that the stick was used in a manner likely to cause great bodily harm and was, therefore, a “dangerous weapon” pursuant to La. Rev. Stat. Ann. § 14:2(3). State v. McClure, 793 So. 2d 454, 2001 La. App. LEXIS 1907 (Aug. 22, 2001).

Trial court did not err in denying defendant’s motion to enforce a plea agreement, in which defendant pled guilty to aggravated battery, a violation of La. Rev. Stat. § 14:34, in exchange for a sentence recommendation under La. Code Crim. Proc. Ann. art. 893, which allowed for a suspended or deferred sentence except for convictions for a crime of violence, because La. Rev. Stat. Ann. § 14:2(13)(e) listed aggravated battery as a crime of violence; therefore, the plea agreement, which had an unlawful cause pursuant to La. Civ. Code Ann. art. 1968, could not exist under La. Civ. Code Ann. art. 1966 and was an absolute nullity under La. Civ. Code Ann. art. 2030. State v. Byrnside, 795 So. 2d 435, 2001 La. App. LEXIS 1882 (Aug. 22, 2001).

The reviewing court upheld a defendant’s aggravated battery conviction since the defendant’s conduct in striking the victim with a piece of wood was the intentional use of force or violence upon the person of another with an instrumentality which in the manner used was calculated or likely to produce death or great bodily harm. State v. Brown, 808 So. 2d 622, 2001 La. App. LEXIS 972 (May 11, 2001).

In general intent crimes, the criminal intent necessary to sustain a conviction was shown by the very doing of the acts that had been declared criminal; thus a defendant’s actions of striking the victim with a piece of wood was the intentional use of force or violence upon the person of another with an instrumentality used in a manner that was calculated or likely to produce death or great bodily harm and was sufficient to prove a general intent to commit aggravated battery. State v. Brown, 808 So. 2d 622, 2001 La. App. LEXIS 972 (May 11, 2001).

Defendant’s conviction for aggravated battery in violation of La. Rev. Stat. Ann. § 14:34 was supported by sufficient evidence, including the victim’s testimony that defendant shot him during an argument and the fact that defendant did not call the police, did not try to help the injured victim, his brother, and changed clothes. State v. Evans, 786 So. 2d 781, 2001 La. App. LEXIS 814 (Apr. 11, 2001), writ denied by La. 2001-1390, 812 So. 2d 664, 2002 La. LEXIS 1270 (La. Apr. 12, 2002).

Defendant’s own testimony that he was angry with the victim when he purposely threw a metal cable at the victim in order to provoke a fight and that he knew the cable would him but defendant had not thought it would hurt the victim that badly, was sufficient to support a verdict of guilty of aggravated battery. State v. Rainey, 785 So. 2d 189, 2001 La. App. LEXIS 729 (Apr. 6, 2001).

Evidence was sufficient to support defendant’s aggravated battery conviction arising out of a stabbing; the State’s evidence negated his justification defense by showing that defendant’s victim was unarmed and backing away from the defendant in an attempt to retreat from the altercation and that defendant continued to approach the victim, swinging his box cutter, until he hit his mark. State v. Smith, 777 So. 2d 584, 2000 La. App. LEXIS 3439 (Dec. 20, 2000), writ denied by La. 2001-0364, 812 So. 2d 663, 2002 La. LEXIS 1267 (La. Apr. 12, 2002), writ denied by La. 2003-0377, 867 So. 2d 679, 2004 La. LEXIS 519 (La. Feb. 13, 2004), writ denied by La. 2004-1223, 897 So. 2d 593, 2005 La. LEXIS 969 (La. Apr. 1, 2005), writ denied by La. 2005-0431, 918 So. 2d 1024, 2006 La. LEXIS 28 (La. Jan. 9, 2006).

Pursuant to La. Rev. Stat. Ann. § 14:10(2), a conviction for aggravated battery requires proof of only general criminal intent or a showing that a defendant, in the ordinary course of human experience, must have adverted to prescribed criminal consequences as reasonably certain to result from the defendant’s act or failure to act. State v. Smith, 777 So. 2d 584, 2000 La. App. LEXIS 3439 (Dec. 20, 2000), writ denied by La. 2001-0364, 812 So. 2d 663, 2002 La. LEXIS 1267 (La. Apr. 12, 2002), writ denied by La. 2003-0377, 867 So. 2d 679, 2004 La. LEXIS 519 (La. Feb. 13, 2004), writ denied by La. 2004-1223, 897 So. 2d 593, 2005 La. LEXIS 969 (La. Apr. 1, 2005), writ denied by La. 2005-0431, 918 So. 2d 1024, 2006 La. LEXIS 28 (La. Jan. 9, 2006).

La. Rev. Stat. Ann. § 14:34 defines aggravated battery as a battery with a dangerous weapon, and where the evidence showed that defendant struck the victim with a bottle, the jury had sufficient basis to find him guilty of aggravated battery. State v. Everett, 770 So. 2d 466, 2000 La. App. LEXIS 2517 (Sept. 27, 2000), reversed by La. 00-2998, 816 So. 2d 1272, 2002 La. LEXIS 1510 (La. May 14, 2002).

Defendant’s conviction of aggravated battery was affirmed; the evidence including the testimony of the victim, her son and the police that defendant stabbed the victim in the palm of her hand was sufficient to support a conviction of aggravated battery under La. Rev. Stat. Ann. § 14:34. State v. Harris, 765 So. 2d 432, 2000 La. App. LEXIS 1418 (May 31, 2000), writ denied by La. 2000-1946, 797 So. 2d 60, 2001 La. LEXIS 2724 (La. Sept. 21, 2001).

Following defendant’s convictions for aggravated battery, La. Rev. Stat. Ann. § 14:34, and for second-degree battery, La. Rev. Stat. Ann. §§ 14:33, 14:34.1, the habitual offender bill failed to specify which count was being enhanced under La. Rev. Stat. Ann. § 15:529.1; therefore, in adjudicating and sentencing defendant as a third felony offender, the trial court erred in failing to specify to which of the two offenses the enhanced penalty was being applied; furthermore, trial court erred in adjudicating defendant a habitual offender under § 15:529.1 on the two convictions that arose out of the same criminal episode and were entered on the same date; under § 15:529.1, only one of the convictions should have been enhanced. State v. Wright, 758 So. 2d 301, 2000 La. App. LEXIS 356 (Mar. 1, 2000), writ denied by La. 2000-1614, 786 So. 2d 118, 2001 La. LEXIS 763 (La. Mar. 9, 2001).

Trial court erred in denying parole eligibility when it imposed enhanced sentences under La. Rev. Stat. Ann. § 15:529.1 following defendant’s convictions for aggravated battery, La. Rev. Stat. Ann. § 14:34, and for second-degree battery, La. Rev. Stat. Ann. §§ 14:33, 14:34.1; La. Rev. Stat. Ann. § 15:529.1(G) did not authorize the trial court to impose the sentence without benefit of parole, and the provision under which the trial court stated it was sentencing defendant, La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(i), did not authorize the trial court to deny parole eligibility; furthermore, neither the substantive penalty provision for aggravated battery nor second-degree battery authorized the trial court to impose the sentences without parole eligibility. State v. Wright, 758 So. 2d 301, 2000 La. App. LEXIS 356 (Mar. 1, 2000), writ denied by La. 2000-1614, 786 So. 2d 118, 2001 La. LEXIS 763 (La. Mar. 9, 2001).

Sufficient evidence supported defendant’s conviction for aggravated battery, La. Rev. Stat. Ann. § 14:34, involving a fellow inmate where the record reflected the intentional use of force or violence upon the fellow inmate, defendant’s use of a scissors to stab the fellow inmate, and unreasonable use of force or violence by defendant under the circumstances; sufficient evidence also supported defendant’s conviction for second-degree battery, La. Rev. Stat. Ann. §§ 14:33, 14:34.1, involving the corrections officer who tried to intervene in the altercation; the record showed that defendant had the specific intent to stab his fellow inmate with the scissors and that he inadvertently stabbed the corrections officer. State v. Wright, 758 So. 2d 301, 2000 La. App. LEXIS 356 (Mar. 1, 2000), writ denied by La. 2000-1614, 786 So. 2d 118, 2001 La. LEXIS 763 (La. Mar. 9, 2001).

Defendant’s conviction for aggravated battery in violation of La. Rev. Stat. Ann. § 14:34 was affirmed because the victim’s testimony regarding the shooting was consistent and sufficient alone to establish the elements of aggravated battery. State v. Cherry, 752 So. 2d 894, 1999 La. App. LEXIS 2474 (Sept. 22, 1999), reversed by, remanded by La. App. 32141, 752 So. 2d 894, 1999 La. App. LEXIS 3466 (La.App. 2 Cir. Dec. 8, 1999).

Evidence was sufficient to support defendant’s aggravated battery conviction where someone shot the victim under the eye, across the shoulder and his back, intending to rob him, and a co-perpetrator testified that defendant shot at the victim with a shotgun. State v. Trepagnier, 744 So. 2d 181, 1999 La. App. LEXIS 2490 (Sept. 15, 1999).

Evidence was sufficient to convict defendant of aggravated oral sexual battery under La. Rev. Stat. Ann. § 14:43.4 and aggravated battery under La. Rev. Stat. Ann. § 14:34, where defendant denied that he was the person who committed the crimes against two victims; where the victims selected defendant’s photograph from two photographic arrays; where the victims unequivocally testified that defendant was the perpetrator, and where the jury properly chose to believe the victims despite defendant’s attempts to impeach them by their prior history as prostitutes and drug abusers. State v. Ditcharo, 739 So. 2d 957, 1999 La. App. LEXIS 2230 (July 27, 1999), writ denied by La. 1999-2551, 754 So. 2d 964, 2000 La. LEXIS 627 (La. Feb. 18, 2000).

Individual convicted of aggravated burglary was properly adjudicated to be a second felony habitual offender on the basis of a previous Mississippi conviction for aggravated assault under La. Rev. Stat. Ann. § 15:529.1(A)(1) because the predicate crime, if committed in Louisiana, would have been a felony in Louisiana since the conduct constituting aggravated battery and attempted aggravated battery, violations of La. Rev. Stat. Ann. §§ 14:34 and 14:27(A), were necessarily included in the crime of aggravated assault as defined in the Mississippi Code. State v. Hennis, 734 So. 2d 21, 1999 La. App. LEXIS 416 (Feb. 19, 1999), writ denied by La. 99-0783, 747 So. 2d 16, 1999 La. LEXIS 2014 (La. July 2, 1999).

It was not necessary for conviction of aggravated battery under La. Rev. Stat. Ann. § 14:34 for defendant’s vehicle to have come in contact with police officers where he rammed the agents’ cars by intentionally using his vehicle as a dangerous weapon. State ex rel. H.L.F., 713 So. 2d 810, 1998 La. App. LEXIS 1347 (May 26, 1998).

Where the State had alleged that a pit-bull dog was used to commit aggravated battery (defined by La. Rev. Stat. Ann. § 14:34 as a battery committed with a dangerous weapon) counsel for the juvenile was directed to address the res nova issue on appeal of whether or not a dog could be a dangerous weapon, and, if so, whether or not the State proved beyond a reasonable doubt that the juvenile had used his dog as a dangerous weapon. State ex rel. L.D.L., 714 So. 2d 780, 1998 La. App. LEXIS 1113 (Apr. 29, 1998).

Because a defendant’s sentence to imprisonment at hard labor for 12 years for aggravated battery exceeded the statutory maximum of 10 years, as provided by La. Rev. Stat. Ann. § 14:34, the sentence was illegal and the sentence was remanded for resentencing of that offense. State v. Reed, 712 So. 2d 572, 1998 La. App. LEXIS 768 (Apr. 8, 1998), writ denied by La. 98-1266, 729 So. 2d 572, 1998 La. LEXIS 3647 (La. Nov. 25, 1998), writ denied by 973 So. 2d 740, 2008 La. LEXIS 30 (La. 2008).

Where defendant was convicted of aggravated battery, the court rendered a judgment of conviction on a lesser-included responsive offense because the court found that the evidence did not support a conviction for aggravated battery but supported a conviction for simple battery. State v. Dunn, 709 So. 2d 852, 1998 La. App. LEXIS 271 (Feb. 25, 1998).

Although the facts established attempted second-degree murder, the jury properly convicted defendant of aggravated battery, under La. Rev. Stat. Ann. § 14:34, where he failed to timely object to an instruction on a responsive verdict under La. Code Crim. Proc. Ann. art. 814. State v. Johnson, 704 So. 2d 1269, 1997 La. App. LEXIS 2840 (Dec. 10, 1997), writ denied by La. 98-0382, 719 So. 2d 1054, 1998 La. LEXIS 2172 (La. June 26, 1998).

Victim’s testimony that defendant had repeatedly beat her with a thick branch and photographs of the victim’s four-inch bruise constituted sufficient evidence to meet the act and the intent element of La. Rev. Stat. Ann. § 14:8(1) to convict defendant of aggravated battery with a dangerous weapon in violation of La. Rev. Stat. Ann. § 14.34; hence, defendant’s conviction for second-degree battery, a lesser-included offense of aggravated battery, was affirmed. State v. Hopkins, 692 So. 2d 538, 1997 La. App. LEXIS 471 (Mar. 5, 1997).

Evidence supported defendant’s conviction for second-degree battery under La. Rev. Stat. Ann. § 14:34 where detectives testified as to the victim’s injuries and photographs of the injuries were admitted into evidence. State v. Hernandez, 686 So. 2d 92, 1996 La. App. LEXIS 3037 (Dec. 18, 1996).

When both offenses arose out of the same transaction, defendant was properly tried by a jury for aggravated battery, in violation of La. Rev. Stat. Ann. § 14:34, and felony theft, although the battery offense constituted a felony and the theft offense constituted a misdemeanor. State v. George, 654 So. 2d 813, 1995 La. App. LEXIS 1058 (Apr. 26, 1995), writ of certiorari denied by La. 95-1221, 661 So. 2d 495, 1995 La. LEXIS 2510 (La. Oct. 13, 1995).

Defendant’s 10 year sentence for his aggravated battery conviction was upheld because the complete lack of regard for the safety of the victim or others in the vicinity of the crime scene evidenced that defendant was the worst kind of offender. State v. Hawkins, 653 So. 2d 715, 1995 La. App. LEXIS 709 (Mar. 29, 1995).

Clear evidence that a battery occurred and that defendant had a weapon in his possession immediately before and shortly after the battery of the victim, along with the victim’s excited utterances that he was battered with a weapon, were sufficient to convict defendant of aggravated battery in violation of La. Rev. Stat. Ann. § 14:34. State v. Etienne, 649 So. 2d 1230, 1995 La. App. LEXIS 131 (Feb. 1, 1995), writ of certiorari denied by La. 95-0544, 656 So. 2d 1012, 1995 La. LEXIS 1663 (La. June 23, 1995).

Where the aggravated battery statute did not provide for a sentence without benefit of parole, probation, or suspension of sentence, the trial court committed patent error in imposing such a sentence. State v. Jones, 645 So. 2d 773, 1994 La. App. LEXIS 3012 (Oct. 25, 1994), writ of certiorari denied by La. 94-2826, 650 So. 2d 1175, 1995 La. LEXIS 708 (La. Mar. 10, 1995).

Where the defendant procured the services of two individuals to throw a chemical substance in the face of the victim, the former girlfriend of the defendant’s brother, and where the planned attack was carried out by those two individuals, the defendant was properly convicted of aggravated battery and criminal conspiracy. State v. Mayeux, 639 So. 2d 828, 1994 La. App. LEXIS 2023 (June 28, 1994).

Pursuant to La. Rev. Stat. Ann. § 14:34, the defendant was guilty of aggravated battery; the evidence revealed that defendant intentionally used force or violence with a dangerous weapon when he attempted to pull the victim out of a vehicle and his gun discharged when the victim jerked away; as it did not matter that defendant did not specifically intend to injure the victim with the gun. State v. Howard, 638 So. 2d 216, 1994 La. LEXIS 1473 (June 3, 1994).

Where defendant did not intend for his gun to discharge and injure his girlfriend while he was dragging her from a vehicle, he could not be found guilty of aggravated battery in violation of La. Rev. Stat. Ann. § 14:34 because the force inflicted by the gun was not intentional. State v. Howard, 624 So. 2d 1277, 1993 La. App. LEXIS 2968 (Oct. 6, 1993), remanded by 630 So. 2d 2, 1993 La. App. LEXIS 4211 (La.App. 3 Cir. 1993), reversed by, remanded by La. 94-0023, 638 So. 2d 216, 1994 La. LEXIS 1473 (La. June 3, 1994).

Principal and accomplice’s conviction for second-degree murder was proper, where the officer’s nose was broken, and a deep laceration in his mouth required fifty to sixty stitches, and the officer received numerous bruises and scrapes to his face, upper torso, chest, sides, back and stomach causing him considerable pain. State v. Gunnells, 619 So. 2d 192, 1993 La. App. LEXIS 2066 (June 2, 1993), writ of certiorari denied by 625 So. 2d 1061, 1993 La. LEXIS 2949 (La. 1993), writ of certiorari denied by 625 So. 2d 1060, 1993 La. LEXIS 2952 (La. 1993).

Double jeopardy did not attach to bar defendant’s trial and convictions for unauthorized entry of a dwelling and aggravated battery arising from the same criminal episode because unauthorized entry of a dwelling required proof that defendant intentionally entered into an inhabited dwelling or structure without consent and aggravated battery required proof that defendant intentionally used force or violence against the victim; additionally, the elements of the crimes were not identical, and neither offense was a lesser-included offense of the other. State v. Deslatte, 610 So. 2d 947, 1992 La. App. LEXIS 3690 (Nov. 20, 1992).

Maximum sentence for aggravated battery was proper where the trial court complied with the sentencing guidelines of La. Code Crim. Proc. Ann. art. 894.1 by articulating a comprehensive factual basis for the sentence, the trial court considered defendant’s first-time offender status and the emotional aspects of the offense, and the trial court was entitled to consider the significant reduction in exposure to imprisonment that defendant obtained through plea bargaining. State v. Kafieh, 590 So. 2d 100, 1991 La. App. LEXIS 3136 (Nov. 13, 1991), writ denied by 625 So. 2d 1053, 1993 La. LEXIS 2984 (La. 1993).

Defendant was properly convicted of aggravated battery where the evidence showed that the assailant intentionally threw a highly noxious alkaline liquid into the victim’s face; although the defendant denied any involvement in the crime on the witness stand and although he was in jail at the time the offense was actually committed, the defendant admitted his involvement in the crime to several of his fellow inmates and told these inmates that he procured the perpetration of the crime by telephone from jail; moreover, after the incident, the defendant indicated that he was responsible for the attack during his telephone conversations with the victim. State v. Mayeaux, 570 So. 2d 185, 1990 La. App. LEXIS 2647 (Nov. 14, 1990), writ of certiorari denied by 575 So. 2d 386, 1991 La. LEXIS 471 (La. 1991).

Defendant’s conviction for aggravated battery, based on a guilty plea, was patent error and had to be vacated because it did not conform to the bill of information, which charged him with second-degree battery, a lesser offense. State v. Marceaux, 542 So. 2d 1121, 1989 La. App. LEXIS 669 (Apr. 12, 1989).

Defendant’s 18-year enhanced sentence for aggravated battery fell within the statutory limits where the sentencing range for an aggravated battery conviction pursuant to La. Rev. Stat. Ann. § 14:34 was imprisonment with or without hard labor for not more than ten years, and the multiple offender statute, La. Rev. Stat. Ann. § 15:529.1, stated that a second offender was to be sentenced to not less than one-third the longest term and not more than twice the longest term imposed for the conviction. State v. Melancon, 531 So. 2d 1090, 1988 La. App. LEXIS 1854 (Sept. 16, 1988), writ of certiorari denied by 536 So. 2d 1234, 1989 La. LEXIS 340 (La. 1989).

Where defendant struck his victim with a metal sign post, the sign post was a dangerous weapon as defined by La. Rev. Stat. Ann. § 14:2(3), and as such, supported defendant’s conviction of aggravated burglary under La. Rev. Stat. Ann. § 14:34. State v. Clark, 527 So. 2d 542, 1988 La. App. LEXIS 1565 (June 22, 1988), writ denied by 569 So. 2d 977, 1990 La. LEXIS 2758 (La. 1990).

Evidence was sufficient to support a conviction of aggravated battery under La. Rev. Stat. Ann. § 14:34 where defendants beat the victim with pool cues, pool balls, and a bar stool. State v. Guillot, 526 So. 2d 352, 1988 La. App. LEXIS 1098 (May 12, 1988), writ of certiorari denied by 531 So. 2d 471, 1988 La. LEXIS 2174 (La. 1988), writ of certiorari denied by 531 So. 2d 481, 1988 La. LEXIS 2017 (La. 1988).

Conviction for aggravated battery under La. Rev. Stat. Ann. § 14:34 was supported by sufficient evidence that defendant abducted and threatened to kill the victim, took the victim to a deserted area, shot at the victim at point blank range, and caused injuries to the victim. State v. Caillouet, 496 So. 2d 1312, 1986 La. App. LEXIS 8101 (Nov. 5, 1986).

Defendant’s sentence for the crime of aggravated battery was not excessive where it was not so disproportionate to the crime committed as to shock the court’s sense of justice. State v. Guidry, 490 So. 2d 824, 1986 La. App. LEXIS 7310 (June 25, 1986).

In a prosecution for aggravated assault under La. Rev. Stat. Ann. §§ 14:2, 14:33 and 14:34, a defendant has the burden of production as well as the burden of persuasion when self-defense or defense of another is asserted as a defense. State v. Barnes, 491 So. 2d 42, 1986 La. App. LEXIS 7213 (June 2, 1986).

Aggravated battery required a showing that one committed a battery with a dangerous weapon and the State proved defendant committed that offense where the evidence showed defendant repeatedly struck the victim with the shoes defendant was wearing in an attempt to inflict serious bodily harm on the victim. State v. Taylor, 485 So. 2d 117, 1986 La. App. LEXIS 6257 (Feb. 26, 1986).

Where defendant was convicted of aggravated battery, which carried a maximum sentence of 10 years at hard labor and a $ 5,000 fine, and he was sentenced to 5 years custodial confinement, the sentence was not excessive; the trial court properly followed the guidelines and considered defendant’s dire need for custodial correctional treatment, his youth, his extensive juvenile record, and his probable substance abuse problem. State v. Day, 468 So. 2d 1336, 1985 La. App. LEXIS 9391 (Apr. 16, 1985).

Defendant’s conviction for aggravated battery was sufficiently supported where defendant cut the victim’s face with a pocket knife without provocation and the victim held only a beer can when he was attacked by defendant. State v. Dunn, 454 So. 2d 1301, 1984 La. App. LEXIS 9384 (Aug. 23, 1984), review denied by 458 So. 2d 487, 1984 La. LEXIS 10019 (La. 1984).

Evidence that defendant stabbed another person with a broken bottle was sufficient to sustain defendant’s conviction for aggravated battery, and trial court did not abuse its discretion by sentencing defendant to incarceration at hard labor for a period of five years even though defendant had not previously been convicted of a felony. State v. Andrews, 451 So. 2d 175, 1984 La. App. LEXIS 8893 (May 30, 1984), writ of certiorari denied by 457 So. 2d 17, 1984 La. LEXIS 9806 (La. 1984).

Evidence was sufficient to support defendant’s conviction for aggravated battery in violation of La. Rev. Stat. Ann. § 14:34 for slashing the victim in the abdomen with an knife where the record showed 1) that the victim was slashed with a knife, which was retrieved from the scene and identified in court, and 2) the victim positively identified defendant, who the victim knew, as the assailant. State v. Green, 450 So. 2d 689, 1984 La. App. LEXIS 8772 (May 10, 1984).

Under La. Rev. Stat. Ann. § 14:34 an 18 year sentence for aggravated battery was not excessive under La. Const. art. I,§ 20 where defendant had been involved in criminal activity all his adult life, including previous crimes against the person, and had an extensive record of anti-social behavior. State v. Chaney, 444 So. 2d 266, 1983 La. App. LEXIS 9956 (Dec. 22, 1983).

Evidence was sufficient to convict a defendant of aggravated battery and second-degree battery, in violation of La. Rev. Stat. Ann. §§ 14:34 and 14:34.1 because he voluntarily shot in the victims’ direction even though he did not specifically intend to hit them and caused them seriously bodily injury; there was no proof that defendant shot in self-defense especially since he admitted that he was engaged in a play shootout with another individual. State v. Hill, 434 So. 2d 428, 1983 La. App. LEXIS 8896 (May 10, 1983), writ of certiorari denied by 440 So. 2d 759, 1983 La. LEXIS 11955 (La. 1983).

Defendant was protected by a policeman who had dealt with defendant’s ex-husband before, and defendant was not confronted with direct physical abuse; self-defense, and who carried the burden of proof was not at issue, because it was clear under the facts and circumstances of defendant shooting the ex-husband in the groin, that a rational fact finder could have found proof of guilt beyond a reasonable doubt. State v. Freeman, 427 So. 2d 1161, 1983 La. LEXIS 9902 (Feb. 23, 1983).

Trial court failed to comply with the sentencing guidelines in La. Code Crim. Proc. art. 894.1 and imposed an excessive sentence of three years at hard labor on defendant’s conviction of aggravated battery in violation of La. Rev. Stat. Ann. § 14:34; the trial court failed to consider mitigating factors, including the fact that defendant was a relatively young first felony offender with a short prior record, and until the present offense, defendant had lived with the victim for the past 11 years, and had one child by that relationship and had provided his family with support, and the fact that the victim was apparently not seriously injured by defendant’s actions. State v. McClain, 415 So. 2d 936, 1982 La. LEXIS 11295 (June 11, 1982).

Sentence of 10 years at hard labor for aggravated battery, a violation of La. Rev. Stat. Ann. § 14:34, was not an abuse of discretion considering that defendant shot the victim four times and that he was originally charged with second-degree murder, an offense for which he could have received up to 50 years. State v. Williams, 412 So. 2d 590, 1982 La. LEXIS 10644 (Apr. 5, 1982).

Evidence that defendant kicked the victim with a steel-toed boot was sufficient to support defendant’s conviction for aggravated battery because such a boot was a dangerous weapon. State in Interest of Ruschel, 411 So. 2d 1216, 1982 La. App. LEXIS 7042 (Mar. 9, 1982).

Double jeopardy did not bar prosecuting defendants for aggravated battery following their pleas of guilty to resisting an officer even though the charges arose from the same criminal episode, as different evidence was required to prove each offense; defendants committed the offense of resisting an officer when they jumped on a state trooper’s back and beat and hit him, and they committed an aggravated battery when they intentionally struck the trooper with his flashlight. State v. Nichols, 337 So. 2d 1074, 1976 La. LEXIS 4261 (Sept. 13, 1976).

A juvenile was not guilty of aggravated battery as per La. Rev. Stat. Ann. §§ 14:33, 14:34 because the crime required a general criminal intent, defined by La. Rev. Stat. Ann. § 14:10(2), but the testimony proved that the juvenile accidentally pointed the gun in the general direction of the victim and discharged it, resulting in her injury. In re Glassberg, 230 LA. 396, 88 So. 2d 707, 1956 La. LEXIS 1427 (June 11, 1956).

••• Robbery

•••• General Overview. — Although defendant was charged with one count each of attempted second-degree murder and armed robbery, in a plea bargain with the State, defendant pled guilty to aggravated battery and simple robbery, but defendant challenged the sentences defendant received as excessive where the evidence showed that: (1) defendant received a benefit from the plea bargain, (2) the victim was certain that defendant was the shooter, (3) there was an undue risk that defendant would commit another crime if granted probation, (4) a lesser sentence would deprecate the seriousness of the offenses, (5) defendant’s conduct manifested deliberate cruelty since the victim was particularly vulnerable due to the victim’s advanced age, and (6) defendant had used threats and actual violence during the commission of the offenses, which resulted in significant permanent, physical injury to the victim and in significant economic loss to the victim and the victim’s family and, thus, pursuant to La. Code Crim. Proc. Ann. art. 894.1 and 883, and La. Const. art. 1, § 20, (1) the sentences imposed were lawful, not grossly disproportionate to the severity of the offenses, were not constitutionally excessive, and (2) the trial court was well within its discretion in ruling that the sentences should be served consecutively. State v. Howard, 842 So. 2d 1233, 2003 La. App. LEXIS 1038 (Apr. 9, 2003), writ denied by La. 2003-1571, 860 So. 2d 1152, 2003 La. LEXIS 3631 (La. Dec. 12, 2003).

••• Stalking

•••• General Overview. — Defendant was not subjected to double jeopardy where double jeopardy did not bar a subsequent prosecution for public intimidation if based on conduct by defendant other than that for which defendant had already been prosecuted. State v. Clark, 589 So. 2d 549, 1991 La. App. LEXIS 2833 (Oct. 18, 1991), writ of certiorari denied by 592 So. 2d 1333, 1992 La. LEXIS 852 (La. 1992).

•• Homicide

••• Involuntary Manslaughter

•••• General Overview. — Where defendant stabbed a victim with a knife after an argument, there was sufficient evidence of manslaughter, as defined in La. Rev. Stat. Ann. § 14:31A(1), because the stabbing occurred during a physical confrontation; moreover, defendant was in the course of committing an aggravated battery, as defined in La. Rev. Stat. Ann. § 14:34, or, at the least, an aggravated assault, as defined in La. Rev. Stat. Ann. § 14:37A, and therefore, his conduct also constituted manslaughter pursuant to La. Rev. Stat. Ann. § 14:31A(2)(a). State v. Loston, 874 So. 2d 197, 2004 La. App. LEXIS 354 (Feb. 23, 2004), writ denied by La. 2004-0792, 882 So. 2d 1167, 2004 La. LEXIS 2866 (La. Sept. 24, 2004).

••• Murder

•••• General Overview. — Defendant who was charged with attempted second-degree murder was improperly convicted of aggravated battery, La. Rev. Stat. Ann. § 14:34, because aggravated battery was not a lesser included offense of attempted second-degree murder; an essential element of aggravated battery, physical contact, was not contained in the definition of attempted second-degree murder. State v. Dauzat, 392 So. 2d 393, 1980 La. LEXIS 9515 (Dec. 15, 1980).

•• Inchoate Crimes

••• Attempt

•••• General Overview. — Individual convicted of aggravated burglary was properly adjudicated to be a second felony habitual offender on the basis of a previous Mississippi conviction for aggravated assault under La. Rev. Stat. Ann. § 15:529.1(A)(1) because the predicate crime, if committed in Louisiana, would have been a felony in Louisiana since the conduct constituting aggravated battery and attempted aggravated battery, violations of La. Rev. Stat. Ann. §§ 14:34 and 14:27(A), were necessarily included in the crime of aggravated assault as defined in the Mississippi Code. State v. Hennis, 734 So. 2d 21, 1999 La. App. LEXIS 416 (Feb. 19, 1999), writ denied by La. 99-0783, 747 So. 2d 16, 1999 La. LEXIS 2014 (La. July 2, 1999).

•• Miscellaneous Offenses

••• Lesser Included Offenses

•••• General Overview. — Defendant who was charged with attempted second-degree murder was improperly convicted of aggravated battery, La. Rev. Stat. Ann. § 14:34, because aggravated battery was not a lesser included offense of attempted second-degree murder; an essential element of aggravated battery, physical contact, was not contained in the definition of attempted second-degree murder. State v. Dauzat, 392 So. 2d 393, 1980 La. LEXIS 9515 (Dec. 15, 1980).

••• Resisting Arrest

•••• General Overview. — Double jeopardy did not bar prosecuting defendants for aggravated battery following their pleas of guilty to resisting an officer even though the charges arose from the same criminal episode, as different evidence was required to prove each offense; defendants committed the offense of resisting an officer when they jumped on a state trooper’s back and beat and hit him, and they committed an aggravated battery when they intentionally struck the trooper with his flashlight. State v. Nichols, 337 So. 2d 1074, 1976 La. LEXIS 4261 (Sept. 13, 1976).

•• Weapons

••• Use

•••• General Overview. — Reversal of defendant’s conviction was not needed, where the evidence was sufficient to have convicted him of the responsive offense of second-degree battery, and where there was sufficient evidence to have convicted him of the originally charged offense of aggravated battery; it was undisputed that defendant intentionally committed a battery and his wife did not consent to the battery; moreover, there was no evidence to suggest that his wife did anything to physically threaten defendant that would have justified him in striking her repeatedly with the handle of a pistol and with his fists and feet. State v. Odom, 878 So. 2d 582, 2004 La. App. LEXIS 775 (Apr. 2, 2004), writ denied by La. 2004-1105, 883 So. 2d 1026, 2004 La. LEXIS 3026 (La. Oct. 8, 2004).

Where defendant was found guilty of the responsive verdict of aggravated battery, and defendant was sentenced using the firearm sentencing provisions, the trial court did not err in sentencing defendant without the benefit of parole for the entirety of his mandatory minimum 10-year sentence, because La. Code. Crim. Proc. Ann. art. 893.3 stated there was no eligibility for parole during the period of the mandatory minimum sentence. State v. Brown, 853 So. 2d 665, 2003 La. App. LEXIS 2192 (July 23, 2003).

The reviewing court upheld a defendant’s aggravated battery conviction since the defendant’s conduct in striking the victim with a piece of wood was the intentional use of force or violence upon the person of another with an instrumentality which in the manner used was calculated or likely to produce death or great bodily harm. State v. Brown, 808 So. 2d 622, 2001 La. App. LEXIS 972 (May 11, 2001).

In general intent crimes, the criminal intent necessary to sustain a conviction was shown by the very doing of the acts that had been declared criminal; thus a defendant’s actions of striking the victim with a piece of wood was the intentional use of force or violence upon the person of another with an instrumentality used in a manner that was calculated or likely to produce death or great bodily harm and was sufficient to prove a general intent to commit aggravated battery. State v. Brown, 808 So. 2d 622, 2001 La. App. LEXIS 972 (May 11, 2001).

Where defendant struck his victim with a metal sign post, the sign post was a dangerous weapon as defined by La. Rev. Stat. Ann. § 14:2(3), and as such, supported defendant’s conviction of aggravated burglary under La. Rev. Stat. Ann. § 14:34. State v. Clark, 527 So. 2d 542, 1988 La. App. LEXIS 1565 (June 22, 1988), writ denied by 569 So. 2d 977, 1990 La. LEXIS 2758 (La. 1990).

Trial court erred by sustaining defendant’s motion to quash the state’s bill of information on the basis of factual evidence introduced at a preliminary hearing which tended to prove that defendant did not use mace in a manner likely to cause death or great bodily harm. State v. Rembert, 312 So. 2d 282, 1975 La. LEXIS 5094 (Apr. 24, 1975).

• Double Jeopardy

•• General Overview. — Defendant was not subjected to double jeopardy where double jeopardy did not bar a subsequent prosecution for public intimidation if based on conduct by defendant other than that for which defendant had already been prosecuted. State v. Clark, 589 So. 2d 549, 1991 La. App. LEXIS 2833 (Oct. 18, 1991), writ of certiorari denied by 592 So. 2d 1333, 1992 La. LEXIS 852 (La. 1992).

•• Attachment Jeopardy. — Double jeopardy did not bar prosecuting defendants for aggravated battery following their pleas of guilty to resisting an officer even though the charges arose from the same criminal episode, as different evidence was required to prove each offense; defendants committed the offense of resisting an officer when they jumped on a state trooper’s back and beat and hit him, and they committed an aggravated battery when they intentionally struck the trooper with his flashlight. State v. Nichols, 337 So. 2d 1074, 1976 La. LEXIS 4261 (Sept. 13, 1976).

• Guilty Pleas

•• Enforcement of Plea Agreements. — Trial court did not err in denying defendant’s motion to enforce a plea agreement, in which defendant pled guilty to aggravated battery, a violation of La. Rev. Stat. § 14:34, in exchange for a sentence recommendation under La. Code Crim. Proc. Ann. art. 893, which allowed for a suspended or deferred sentence except for convictions for a crime of violence, because La. Rev. Stat. Ann. § 14:2(13)(e) listed aggravated battery as a crime of violence; therefore, the plea agreement, which had an unlawful cause pursuant to La. Civ. Code Ann. art. 1968, could not exist under La. Civ. Code Ann. art. 1966 and was an absolute nullity under La. Civ. Code Ann. art. 2030. State v. Byrnside, 795 So. 2d 435, 2001 La. App. LEXIS 1882 (Aug. 22, 2001).

Under Louisiana’s “same evidence” test for determing whether offenses are the same, defendant’s conduct of setting fire to the bed and person of the victim would have sufficed to convict defendant of both aggravated arson or aggravated battery; thus, defendant’s conduct constituted a single offense involving one course of criminal conduct and the State’s re-labeling of defendant’s offense to charge him a second time with the same criminal behavior could not stand where defendant had pled guilty to arson based upon a plea agreement that no additional charges would be brought. State v. Holmes, 475 So. 2d 1057, 1985 La. LEXIS 10288 (Sept. 10, 1985).

• Juries & Jurors

•• Size of Jury

••• General Overview. — Because La. Const. art. I, § 17(A) provided that a case in which punishment could be confinement with or without hard labor for more than 6 months had to be tried before a jury of 6 persons, and La. Code Crim. Proc. Ann. art. 782 provided for a six person jury where the punishment could be confinement at hard labor, defendant’s conviction by a 12 person jury for driving while intoxicated (DWI), and battery had to be vacated. State v. Prater, 876 So. 2d 96, 2002 La. App. LEXIS 3746 (Dec. 11, 2002).

• Trials

•• Burdens of Proof

••• Defense. — In a prosecution for aggravated assault under La. Rev. Stat. Ann. §§ 14:2, 14:33 and 14:34, a defendant has the burden of production as well as the burden of persuasion when self-defense or defense of another is asserted as a defense. State v. Barnes, 491 So. 2d 42, 1986 La. App. LEXIS 7213 (June 2, 1986).

••• Prosecution. — Pursuant to La. Rev. Stat. Ann. § 14:10(2), a conviction for aggravated battery requires proof of only general criminal intent or a showing that a defendant, in the ordinary course of human experience, must have adverted to prescribed criminal consequences as reasonably certain to result from the defendant’s act or failure to act. State v. Smith, 777 So. 2d 584, 2000 La. App. LEXIS 3439 (Dec. 20, 2000), writ denied by La. 2001-0364, 812 So. 2d 663, 2002 La. LEXIS 1267 (La. Apr. 12, 2002), writ denied by La. 2003-0377, 867 So. 2d 679, 2004 La. LEXIS 519 (La. Feb. 13, 2004), writ denied by La. 2004-1223, 897 So. 2d 593, 2005 La. LEXIS 969 (La. Apr. 1, 2005), writ denied by La. 2005-0431, 918 So. 2d 1024, 2006 La. LEXIS 28 (La. Jan. 9, 2006).

• Witnesses

•• Credibility. — Pursuant to La. Const. art. 5, § 10(B), an appellate court’s authority to review questions of fact in a criminal case is limited to a sufficiency of the evidence evaluation and does not extend to credibility determinations made by the trier of fact; therefore, even though the testimony of the prosecution’s witnesses showed some minor inconsistencies that were insufficient to force a rational fact finder to reject the testimony, it was sufficient to prove the elements of aggravated battery, a violation of La. Rev. Stat. Ann. § 14:34, beyond a reasonable doubt because defendant hit a man over the head with a three-foot-long piece of wood and knocked him to the ground, and as a result, the man had to undergo medical treatment to receive several sutures. State v. McClure, 793 So. 2d 454, 2001 La. App. LEXIS 1907 (Aug. 22, 2001).

• Defenses

•• Justification. — Father’s conduct was not reasonable discipline under La. Rev. Stat. Ann. § 14:18(4) but criminal beating where he hit his son’s body, ears, and head using a two foot long by one inch in diameter stick. State v. Bell, 647 So. 2d 498, 1994 La. App. LEXIS 3320 (Dec. 7, 1994).

•• Self-Defense. — State proved beyond a reasonable doubt that defendant did not act in self defense, where after the first altercation (1) he went home and his girlfriend testified that he was angry at the victim and she heard him cock a gun and say, “I’m going to show you,” and (2) a witness acknowledged that it appeared that the victim was attempting to throw defendant off of the balcony but she did not see defendant fire two shots while the victim and defendant were wrestling, but she did see defendant “walk off and turn around and shoot again.” State v. Taylor, 874 So. 2d 297, 2004 La. App. LEXIS 1074 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1326, 885 So. 2d 1122, 2004 La. LEXIS 3333 (La. Nov. 8, 2004), writ denied by La. 2004-1495, 885 So. 2d 1120, 2004 La. LEXIS 3346 (La. Nov. 8, 2004), writ denied by 2007 La. App. LEXIS 2459 (La.App. 5 Cir. June 29, 2007).

Defendant was protected by a policeman who had dealt with defendant’s ex-husband before, and defendant was not confronted with direct physical abuse; self-defense, and who carried the burden of proof was not at issue, because it was clear under the facts and circumstances of defendant shooting the ex-husband in the groin, that a rational fact finder could have found proof of guilt beyond a reasonable doubt. State v. Freeman, 427 So. 2d 1161, 1983 La. LEXIS 9902 (Feb. 23, 1983).

• Scienter

•• General Intent. — Where defendant drove his van onto a curb, struck a juvenile, and dragged his body for 157 feet before the juvenile fell free from the van, the evidence was sufficient to establish the criminal intent to convict him for aggravated battery, and the court of appeal affirmed his conviction. State v. McGee, 862 So. 2d 452, 2003 La. App. LEXIS 3343 (Dec. 10, 2003).

In general intent crimes, the criminal intent necessary to sustain a conviction was shown by the very doing of the acts that had been declared criminal; thus a defendant’s actions of striking the victim with a piece of wood was the intentional use of force or violence upon the person of another with an instrumentality used in a manner that was calculated or likely to produce death or great bodily harm and was sufficient to prove a general intent to commit aggravated battery. State v. Brown, 808 So. 2d 622, 2001 La. App. LEXIS 972 (May 11, 2001).

Pursuant to La. Rev. Stat. Ann. § 14:10(2), a conviction for aggravated battery requires proof of only general criminal intent or a showing that a defendant, in the ordinary course of human experience, must have adverted to prescribed criminal consequences as reasonably certain to result from the defendant’s act or failure to act. State v. Smith, 777 So. 2d 584, 2000 La. App. LEXIS 3439 (Dec. 20, 2000), writ denied by La. 2001-0364, 812 So. 2d 663, 2002 La. LEXIS 1267 (La. Apr. 12, 2002), writ denied by La. 2003-0377, 867 So. 2d 679, 2004 La. LEXIS 519 (La. Feb. 13, 2004), writ denied by La. 2004-1223, 897 So. 2d 593, 2005 La. LEXIS 969 (La. Apr. 1, 2005), writ denied by La. 2005-0431, 918 So. 2d 1024, 2006 La. LEXIS 28 (La. Jan. 9, 2006).

A defendant was properly convicted of aggravated battery because the crime was a general intent crime, thus could be proved by evidence that an act was committed which would be reasonably certain to result in a battery. State v. Howard, 649 So. 2d 489, 1994 La. App. LEXIS 2972 (Nov. 2, 1994), writ of certiorari denied by La. 94-2944, 651 So. 2d 266, 1995 La. LEXIS 1890 (La. Mar. 17, 1995).

•• Specific Intent. — Pursuant to La. Rev. Stat. Ann. § 14:34, the defendant was guilty of aggravated battery; the evidence revealed that defendant intentionally used force or violence with a dangerous weapon when he attempted to pull the victim out of a vehicle and his gun discharged when the victim jerked away; as it did not matter that defendant did not specifically intend to injure the victim with the gun. State v. Howard, 638 So. 2d 216, 1994 La. LEXIS 1473 (June 3, 1994).

Where defendant did not intend for his gun to discharge and injure his girlfriend while he was dragging her from a vehicle, he could not be found guilty of aggravated battery in violation of La. Rev. Stat. Ann. § 14:34 because the force inflicted by the gun was not intentional. State v. Howard, 624 So. 2d 1277, 1993 La. App. LEXIS 2968 (Oct. 6, 1993), remanded by 630 So. 2d 2, 1993 La. App. LEXIS 4211 (La.App. 3 Cir. 1993), reversed by, remanded by La. 94-0023, 638 So. 2d 216, 1994 La. LEXIS 1473 (La. June 3, 1994).

• Jury Instructions

•• Particular Instructions

••• Lesser Included Offenses. — In an attempted second-degree murder case arising from a drive-by shooting, the exclusion of a responsive verdict, in accordance with La. Code Crim. Proc. Ann. art. 814(C), for aggravated battery was proper, because the bullets did not strike the victims; aggravated battery under La. Rev. Stat. Ann. § 14:34 requires proof of physical contact. State v. Hamilton, 867 So. 2d 151, 2004 La. App. LEXIS 443 (Mar. 3, 2004), writ denied by La. 2004-1227, 899 So. 2d 567, 2005 La. LEXIS 1282 (La. Apr. 22, 2005).

• Sentencing

•• Alternatives

••• Probation

•••• General Overview. — Trial judge imposed sentence without benefit of probation or suspension of sentence, but the penalty provision of the La. Rev. Stat. Ann. § 14:34 did not authorize such a restriction; thus, pursuant to La. Code Crim. Proc. Ann. art. 882(A), the appellate court amended defendant’s sentence by deleting the restriction that defendant serve the sentence without benefit of probation or suspension of sentence. State v. Coleman, 828 So. 2d 1130, 2002 La. App. LEXIS 3062 (Oct. 2, 2002), writ denied by La. 2003-2533, 882 So. 2d 1153, 2004 La. LEXIS 2831 (La. Sept. 24, 2004).

Where the trial court imposed on defendant the maximum 10-year prison sentence allowed for aggravated battery but suspended the sentence and ordered imprisonment as a condition of probation, the sentence was illegal because it exposed defendant to a sentence greater than the statutory maximum; although La. Code Crim. Proc. Ann. art. 880 required that defendant be given credit for time spent in custody, art. 880 applied only to pre-sentence custody and therefore did not protect defendant from exposure to a sentence in excess of the statutory maximum. State v. Jones, 477 So. 2d 914, 1985 La. App. LEXIS 9918 (Oct. 11, 1985).

•• Appeals

••• General Overview. — Because a defendant’s sentence to imprisonment at hard labor for 12 years for aggravated battery exceeded the statutory maximum of 10 years, as provided by La. Rev. Stat. Ann. § 14:34, the sentence was illegal and the sentence was remanded for resentencing of that offense. State v. Reed, 712 So. 2d 572, 1998 La. App. LEXIS 768 (Apr. 8, 1998), writ denied by La. 98-1266, 729 So. 2d 572, 1998 La. LEXIS 3647 (La. Nov. 25, 1998), writ denied by 973 So. 2d 740, 2008 La. LEXIS 30 (La. 2008).

Sentence of 10 years at hard labor for aggravated battery, a violation of La. Rev. Stat. Ann. § 14:34, was not an abuse of discretion considering that defendant shot the victim four times and that he was originally charged with second-degree murder, an offense for which he could have received up to 50 years. State v. Williams, 412 So. 2d 590, 1982 La. LEXIS 10644 (Apr. 5, 1982).

•• Consecutive Sentences. — Although defendant was charged with one count each of attempted second-degree murder and armed robbery, in a plea bargain with the State, defendant pled guilty to aggravated battery and simple robbery, but defendant challenged the sentences defendant received as excessive where the evidence showed that: (1) defendant received a benefit from the plea bargain, (2) the victim was certain that defendant was the shooter, (3) there was an undue risk that defendant would commit another crime if granted probation, (4) a lesser sentence would deprecate the seriousness of the offenses, (5) defendant’s conduct manifested deliberate cruelty since the victim was particularly vulnerable due to the victim’s advanced age, and (6) defendant had used threats and actual violence during the commission of the offenses, which resulted in significant permanent, physical injury to the victim and in significant economic loss to the victim and the victim’s family and, thus, pursuant to La. Code Crim. Proc. Ann. art. 894.1 and 883, and La. Const. art. 1, § 20, (1) the sentences imposed were lawful, not grossly disproportionate to the severity of the offenses, were not constitutionally excessive, and (2) the trial court was well within its discretion in ruling that the sentences should be served consecutively. State v. Howard, 842 So. 2d 1233, 2003 La. App. LEXIS 1038 (Apr. 9, 2003), writ denied by La. 2003-1571, 860 So. 2d 1152, 2003 La. LEXIS 3631 (La. Dec. 12, 2003).

•• Cruel & Unusual Punishment. — Sentences of 15 years and seven years for defendant’s convictions of attempted manslaughter and assault were not unduly harsh, especially in light of the injuries inflicted on his victims, where one victim was left disabled and the other lost his leg. State v. Willis, 823 So. 2d 1072, 2002 La. App. LEXIS 2590 (Aug. 14, 2002), writ denied by La. 2003-0919, 870 So. 2d 262, 2004 La. LEXIS 1267 (La. Apr. 8, 2004).

Defendant slashed victim’s face with a knife during a fight that broke out because of a romantic involvement of the victim’s sister with a man with whom defendant was once involved; defendant’s sentence of two and one-half years at hard labor for her conviction for aggravated battery in violation of La. Rev. Stat. Ann. § 14:34 did not shock the appellate court’s sense of justice so as to be a violation of La. Const. art. 1, § 20; defendant intentionally inflicted permanent facial injuries on the victim, who did not provoke defendant, and in sentencing defendant, the trial court noted that it was defendant’s first conviction and inquired about her stable work history, family life, and her reasons for cutting the victim. State v. Jones, 795 So. 2d 1231, 2001 La. App. LEXIS 2011 (Sept. 26, 2001).

Defendant’s 10-year sentence for aggravated robbery was not excessive considering the injuries caused to the victim, defendant’s past history, and the fact that defendant followed the victim outside, stabbing him as he was trying to escape; the incident arose after defendant entered the home of his former girlfriend, unannounced, to check on his son and found the victim, who was his girlfriend’s current roommate, in bed. State v. Richardson, 790 So. 2d 717, 2001 La. App. LEXIS 1711 (June 27, 2001).

Defendant’s 10-year imprisonment sentence for aggravated battery was not constitutionally excessive as the trial court properly considered victim impact statements and all mitigating factors. State v. Bacuzzi, 708 So. 2d 1065, 1998 La. App. LEXIS 88 (Jan. 27, 1998).

Sentence of 10 years at hard labor for aggravated battery, a violation of La. Rev. Stat. Ann. § 14:34, was not an abuse of discretion considering that defendant shot the victim four times and that he was originally charged with second-degree murder, an offense for which he could have received up to 50 years. State v. Williams, 412 So. 2d 590, 1982 La. LEXIS 10644 (Apr. 5, 1982).

•• Guidelines

••• General Overview. — Defendant’s 10 year sentence for his aggravated battery conviction was upheld because the complete lack of regard for the safety of the victim or others in the vicinity of the crime scene evidenced that defendant was the worst kind of offender. State v. Hawkins, 653 So. 2d 715, 1995 La. App. LEXIS 709 (Mar. 29, 1995).

Maximum sentence for aggravated battery was proper where the trial court complied with the sentencing guidelines of La. Code Crim. Proc. Ann. art. 894.1 by articulating a comprehensive factual basis for the sentence, the trial court considered defendant’s first-time offender status and the emotional aspects of the offense, and the trial court was entitled to consider the significant reduction in exposure to imprisonment that defendant obtained through plea bargaining. State v. Kafieh, 590 So. 2d 100, 1991 La. App. LEXIS 3136 (Nov. 13, 1991), writ denied by 625 So. 2d 1053, 1993 La. LEXIS 2984 (La. 1993).

••• Adjustments & Enhancements

•••• Criminal History

••••• Prior Felonies. — Following defendant’s convictions for aggravated battery, La. Rev. Stat. Ann. § 14:34, and for second degree battery, La. Rev. Stat. Ann. §§ 14:33, 14:34.1, the habitual offender bill failed to specify which count was being enhanced under La. Rev. Stat. Ann. § 15:529.1; therefore, in adjudicating and sentencing defendant as a third felony offender, the trial court erred in failing to specify to which of the two offenses the enhanced penalty was being applied; furthermore, trial court erred in adjudicating defendant a habitual offender under § 15:529.1 on the two convictions that arose out of the same criminal episode and were entered on the same date; under § 15:529.1, only one of the convictions should have been enhanced. State v. Wright, 758 So. 2d 301, 2000 La. App. LEXIS 356 (Mar. 1, 2000), writ denied by La. 2000-1614, 786 So. 2d 118, 2001 La. LEXIS 763 (La. Mar. 9, 2001).

Individual convicted of aggravated burglary was properly adjudicated to be a second felony habitual offender on the basis of a previous Mississippi conviction for aggravated assault under La. Rev. Stat. Ann. § 15:529.1(A)(1) because the predicate crime, if committed in Louisiana, would have been a felony in Louisiana since the conduct constituting aggravated battery and attempted aggravated battery, violations of La. Rev. Stat. Ann. §§ 14:34 and 14:27(A), were necessarily included in the crime of aggravated assault as defined in the Mississippi Code. State v. Hennis, 734 So. 2d 21, 1999 La. App. LEXIS 416 (Feb. 19, 1999), writ denied by La. 99-0783, 747 So. 2d 16, 1999 La. LEXIS 2014 (La. July 2, 1999).

•• Imposition. — Where the aggravated battery statute did not provide for a sentence without benefit of parole, probation, or suspension of sentence, the trial court committed patent error in imposing such a sentence. State v. Jones, 645 So. 2d 773, 1994 La. App. LEXIS 3012 (Oct. 25, 1994), writ of certiorari denied by La. 94-2826, 650 So. 2d 1175, 1995 La. LEXIS 708 (La. Mar. 10, 1995).

Because defendant was sentenced to prison at hard labor, and because La. Rev. Stat. Ann. § 14:34 does not prohibit parole, the trial court erred when it sentenced defendant to 15 years in prison without possibility of parole. State v. Bell, 543 So. 2d 965, 1989 La. App. LEXIS 619 (Apr. 13, 1989).

•• Multiple Convictions. — Following defendant’s convictions for aggravated battery, La. Rev. Stat. Ann. § 14:34, and for second degree battery, La. Rev. Stat. Ann. §§ 14:33, 14:34.1, the habitual offender bill failed to specify which count was being enhanced under La. Rev. Stat. Ann. § 15:529.1; therefore, in adjudicating and sentencing defendant as a third felony offender, the trial court erred in failing to specify to which of the two offenses the enhanced penalty was being applied; furthermore, trial court erred in adjudicating defendant a habitual offender under § 15:529.1 on the two convictions that arose out of the same criminal episode and were entered on the same date; under § 15:529.1, only one of the convictions should have been enhanced. State v. Wright, 758 So. 2d 301, 2000 La. App. LEXIS 356 (Mar. 1, 2000), writ denied by La. 2000-1614, 786 So. 2d 118, 2001 La. LEXIS 763 (La. Mar. 9, 2001).

Trial court erred in denying parole eligibility when it imposed enhanced sentences under La. Rev. Stat. Ann. § 15:529.1 following defendant’s convictions for aggravated battery, La. Rev. Stat. Ann. § 14:34, and for second degree battery, La. Rev. Stat. Ann. §§ 14:33, 14:34.1; La. Rev. Stat. Ann. § 15:529.1(G) did not authorize the trial court to impose the sentence without benefit of parole, and the provision under which the trial court stated it was sentencing defendant, La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(i), did not authorize the trial court to deny parole eligibility; furthermore, neither the substantive penalty provision for aggravated battery nor second degree battery authorized the trial court to impose the sentences without parole eligibility. State v. Wright, 758 So. 2d 301, 2000 La. App. LEXIS 356 (Mar. 1, 2000), writ denied by La. 2000-1614, 786 So. 2d 118, 2001 La. LEXIS 763 (La. Mar. 9, 2001).

Sufficient evidence supported defendant’s conviction for aggravated battery, La. Rev. Stat. Ann. § 14:34, involving a fellow inmate where the record reflected the intentional use of force or violence upon the fellow inmate, defendant’s use of a scissors to stab the fellow inmate, and unreasonable use of force or violence by defendant under the circumstances; sufficient evidence also supported defendant’s conviction for second degree battery, La. Rev. Stat. Ann. §§ 14:33, 14:34.1, involving the corrections officer who tried to intervene in the altercation; the record showed that defendant had the specific intent to stab his fellow inmate with the scissors and that he inadvertently stabbed the corrections officer. State v. Wright, 758 So. 2d 301, 2000 La. App. LEXIS 356 (Mar. 1, 2000), writ denied by La. 2000-1614, 786 So. 2d 118, 2001 La. LEXIS 763 (La. Mar. 9, 2001).

•• Proportionality. — Where, after a brutal assault, the victim suffered a broken neck and a skull fracture, and, but for surgery, the victim (1) risked paralysis or death from any slight insult to the spine, and (2) continued to face potentially devastating consequences in the future, defendant’s maximum 10-year sentence for aggravated battery was not excessive or grossly disproportionate to the crime. State v. Gorby, 868 So. 2d 193, 2004 La. App. LEXIS 276 (Feb. 11, 2004).

Sentences of 15 years and seven years for defendant’s convictions of attempted manslaughter and assault were not unduly harsh, especially in light of the injuries inflicted on his victims, where one victim was left disabled and the other lost his leg. State v. Willis, 823 So. 2d 1072, 2002 La. App. LEXIS 2590 (Aug. 14, 2002), writ denied by La. 2003-0919, 870 So. 2d 262, 2004 La. LEXIS 1267 (La. Apr. 8, 2004).

Defendant’s sentence for the crime of aggravated battery was not excessive where it was not so disproportionate to the crime committed as to shock the court’s sense of justice. State v. Guidry, 490 So. 2d 824, 1986 La. App. LEXIS 7310 (June 25, 1986).

Under La. Rev. Stat. Ann. § 14:34 an 18 year sentence for aggravated battery was not excessive under La. Const. art. I,§ 20 where defendant had been involved in criminal activity all his adult life, including previous crimes against the person, and had an extensive record of anti-social behavior. State v. Chaney, 444 So. 2d 266, 1983 La. App. LEXIS 9956 (Dec. 22, 1983).

•• Ranges. — Because a defendant’s sentence to imprisonment at hard labor for 12 years for aggravated battery exceeded the statutory maximum of 10 years, as provided by La. Rev. Stat. Ann. § 14:34, the sentence was illegal and the sentence was remanded for resentencing of that offense. State v. Reed, 712 So. 2d 572, 1998 La. App. LEXIS 768 (Apr. 8, 1998), writ denied by La. 98-1266, 729 So. 2d 572, 1998 La. LEXIS 3647 (La. Nov. 25, 1998), writ denied by 973 So. 2d 740, 2008 La. LEXIS 30 (La. 2008).

Where defendant was convicted of aggravated battery, and the trial court sentenced him to 30 months confinement at the parish correction facility to be followed by 5 years of active probation, the sentence was excessive as a maximum term of 2 years imprisonment without hard labor was all that was permitted. State v. Jenkins, 600 So. 2d 793, 1992 La. App. LEXIS 1709 (May 15, 1992), writ of certiorari denied by 604 So. 2d 1009, 1992 La. LEXIS 2830 (La. 1992).

In sentencing a defendant convicted of simple burglary and aggravated assault to two- and five-year sentences, respectively, to run consecutively, the trial court properly took into consideration the fact that the 53-year-old defendant had an extensive and violent criminal history and had inflicted serious injury on the assault victim with a knife. State v. Willis, 591 So. 2d 365, 1991 La. App. LEXIS 3225 (Nov. 22, 1991), writ of certiorari denied by 594 So. 2d 1316, 1992 La. LEXIS 1214 (La. 1992).

Defendant’s 18-year enhanced sentence for aggravated battery fell within the statutory limits where the sentencing range for an aggravated battery conviction pursuant to La. Rev. Stat. Ann. § 14:34 was imprisonment with or without hard labor for not more than ten years, and the multiple offender statute, La. Rev. Stat. Ann. § 15:529.1, stated that a second offender was to be sentenced to not less than one-third the longest term and not more than twice the longest term imposed for the conviction. State v. Melancon, 531 So. 2d 1090, 1988 La. App. LEXIS 1854 (Sept. 16, 1988), writ of certiorari denied by 536 So. 2d 1234, 1989 La. LEXIS 340 (La. 1989).

Where defendant was convicted of aggravated battery, which carried a maximum sentence of 10 years at hard labor and a $ 5,000 fine, and he was sentenced to 5 years custodial confinement, the sentence was not excessive; the trial court properly followed the guidelines and considered defendant’s dire need for custodial correctional treatment, his youth, his extensive juvenile record, and his probable substance abuse problem. State v. Day, 468 So. 2d 1336, 1985 La. App. LEXIS 9391 (Apr. 16, 1985).

•• Supervised Release. — Because defendant was sentenced to prison at hard labor, and because La. Rev. Stat. Ann. § 14:34 does not prohibit parole, the trial court erred when it sentenced defendant to 15 years in prison without possibility of parole. State v. Bell, 543 So. 2d 965, 1989 La. App. LEXIS 619 (Apr. 13, 1989).

•• Suspension. — Where the trial court imposed on defendant the maximum 10-year prison sentence allowed for aggravated battery but suspended the sentence and ordered imprisonment as a condition of probation, the sentence was illegal because it exposed defendant to a sentence greater than the statutory maximum; although La. Code Crim. Proc. Ann. art. 880 required that defendant be given credit for time spent in custody, art. 880 applied only to pre-sentence custody and therefore did not protect defendant from exposure to a sentence in excess of the statutory maximum. State v. Jones, 477 So. 2d 914, 1985 La. App. LEXIS 9918 (Oct. 11, 1985).

• Postconviction Proceedings

•• Parole. — Where defendant was found guilty of the responsive verdict of aggravated battery, and defendant was sentenced using the firearm sentencing provisions, the trial court did not err in sentencing defendant without the benefit of parole for the entirety of his mandatory minimum 10-year sentence, because La. Code. Crim. Proc. Ann. art. 893.3 stated there was no eligibility for parole during the period of the mandatory minimum sentence. State v. Brown, 853 So. 2d 665, 2003 La. App. LEXIS 2192 (July 23, 2003).

Trial court erred in denying parole eligibility when it imposed enhanced sentences under La. Rev. Stat. Ann. § 15:529.1 following defendant’s convictions for aggravated battery, La. Rev. Stat. Ann. § 14:34, and for second degree battery, La. Rev. Stat. Ann. §§ 14:33, 14:34.1; La. Rev. Stat. Ann. § 15:529.1(G) did not authorize the trial court to impose the sentence without benefit of parole, and the provision under which the trial court stated it was sentencing defendant, La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(i), did not authorize the trial court to deny parole eligibility; furthermore, neither the substantive penalty provision for aggravated battery nor second degree battery authorized the trial court to impose the sentences without parole eligibility. State v. Wright, 758 So. 2d 301, 2000 La. App. LEXIS 356 (Mar. 1, 2000), writ denied by La. 2000-1614, 786 So. 2d 118, 2001 La. LEXIS 763 (La. Mar. 9, 2001).

• Appeals

•• Frivolous Appeals. — Where the State had alleged that a pit-bull dog was used to commit aggravated battery (defined by La. Rev. Stat. Ann. § 14:34 as a battery committed with a dangerous weapon) counsel for the juvenile was directed to address the res nova issue on appeal of whether or not a dog could be a dangerous weapon, and, if so, whether or not the State proved beyond a reasonable doubt that the juvenile had used his dog as a dangerous weapon. State ex rel. L.D.L., 714 So. 2d 780, 1998 La. App. LEXIS 1113 (Apr. 29, 1998).

•• Standards of Review

••• General Overview. — Where, after a brutal assault, the victim suffered a broken neck and a skull fracture, and, but for surgery, the victim (1) risked paralysis or death from any slight insult to the spine, and (2) continued to face potentially devastating consequences in the future, defendant’s maximum 10-year sentence for aggravated battery was not excessive or grossly disproportionate to the crime. State v. Gorby, 868 So. 2d 193, 2004 La. App. LEXIS 276 (Feb. 11, 2004).

••• Substantial Evidence

•••• General Overview. — Sufficient evidence existed to convict defendant of attempted armed robbery as defendant approached the victim’s car, and said “Break yourself,” which meant to give up all your money, and when the victim began to tell others in his car the gun was real, defendant fired three shots into the car, and the victim was hit in the thigh. State v. Moore, 877 So. 2d 177, 2004 La. App. LEXIS 1588 (June 23, 2004), writ denied by La. 2004-2084, 891 So. 2d 670, 2005 La. LEXIS 64 (La. Jan. 7, 2005).

Sufficient evidence existed to convict defendant of aggravated battery under La. Rev. Stat. § 14:34 where a second defendant held a gun to the victim’s head and was present when the first defendant shot the victim. State v. Wix, 838 So. 2d 41, 2003 La. App. LEXIS 166 (Jan. 15, 2003), writ denied by La. 2003-0678, 855 So. 2d 756, 2003 La. LEXIS 3026 (La. Oct. 17, 2003).

Pursuant to La. Const. art. 5, § 10(B), an appellate court’s authority to review questions of fact in a criminal case is limited to a sufficiency of the evidence evaluation and does not extend to credibility determinations made by the trier of fact; therefore, even though the testimony of the prosecution’s witnesses showed some minor inconsistencies that were insufficient to force a rational fact finder to reject the testimony, it was sufficient to prove the elements of aggravated battery, a violation of La. Rev. Stat. Ann. § 14:34, beyond a reasonable doubt because defendant hit a man over the head with a three-foot-long piece of wood and knocked him to the ground, and as a result, the man had to undergo medical treatment to receive several sutures. State v. McClure, 793 So. 2d 454, 2001 La. App. LEXIS 1907 (Aug. 22, 2001).

Evidence was sufficient to convict defendant of aggravated robbery, a violation of La. Rev. Stat. Ann. § 14:34, because defendant hit a defenseless man in the head with a three-foot-long piece of wood and knocked him to the ground, and the man required medical treatment that involved several sutures; the jury did not err in determining that the stick was used in a manner likely to cause great bodily harm and was, therefore, a “dangerous weapon” pursuant to La. Rev. Stat. Ann. § 14:2(3). State v. McClure, 793 So. 2d 454, 2001 La. App. LEXIS 1907 (Aug. 22, 2001).

Defendant’s conviction for aggravated battery in violation of La. Rev. Stat. Ann. § 14:34 was supported by sufficient evidence, including the victim’s testimony that defendant shot him during an argument and the fact that defendant did not call the police, did not try to help the injured victim, his brother, and changed clothes. State v. Evans, 786 So. 2d 781, 2001 La. App. LEXIS 814 (Apr. 11, 2001), writ denied by La. 2001-1390, 812 So. 2d 664, 2002 La. LEXIS 1270 (La. Apr. 12, 2002).

La. Rev. Stat. Ann. § 14:34 defines aggravated battery as a battery with a dangerous weapon, and where the evidence showed that defendant struck the victim with a bottle, the jury had sufficient basis to find him guilty of aggravated battery. State v. Everett, 770 So. 2d 466, 2000 La. App. LEXIS 2517 (Sept. 27, 2000), reversed by La. 00-2998, 816 So. 2d 1272, 2002 La. LEXIS 1510 (La. May 14, 2002).

EVIDENCE

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor. — The contention of a defendant convicted of committing an aggravated battery on a bar patron by throwing ignited flammable liquid on him, that the victim’s display in court of his badly burned body was inflammatory and the trial court erred in admitting this evidence, was without merit; the court ruled that the probative value of the evidence, needed to prove that the liquid was a dangerous substance under La. Rev. Stat. Ann. § 14:34, outweighed any prejudicial effect that it might have had. State v. Denney, 352 So. 2d 204, 1977 La. LEXIS 6727 (Nov. 14, 1977).

•• Weight & Sufficiency. — Evidence was sufficient to support a conviction for aggravated burglary, where he entered the victims’ apartment by force, he stabbed one of the occupants multiple times, thus committing a battery, and the jury found the two eyewitnesses, the victims, to have been credible. State v. Guillard, 902 So. 2d 1061, 2005 La. App. LEXIS 1069 (Apr. 26, 2005), writ denied by La. 2005-1381, 920 So. 2d 233, 2006 La. LEXIS 211 (La. Jan. 13, 2006).

Although the evidence was insufficient to convict defendant of attempted second degree murder, the evidence produced by the State that defendant and the other individual entered the victim’s residence armed with handguns and that a gunshot was fired striking the victim was sufficient to prove that defendant had the requisite general intent and was guilty as a principal to the aggravated battery of the victim. State v. Herron, 879 So. 2d 778, 2004 La. App. LEXIS 1257 (May 14, 2004).

State proved beyond a reasonable doubt that defendant did not act in self defense, where after the first altercation (1) he went home and his girlfriend testified that he was angry at the victim and she heard him cock a gun and say, “I’m going to show you,” and (2) a witness acknowledged that it appeared that the victim was attempting to throw defendant off of the balcony but she did not see defendant fire two shots while the victim and defendant were wrestling, but she did see defendant “walk off and turn around and shoot again.” State v. Taylor, 874 So. 2d 297, 2004 La. App. LEXIS 1074 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1326, 885 So. 2d 1122, 2004 La. LEXIS 3333 (La. Nov. 8, 2004), writ denied by La. 2004-1495, 885 So. 2d 1120, 2004 La. LEXIS 3346 (La. Nov. 8, 2004), writ denied by 2007 La. App. LEXIS 2459 (La.App. 5 Cir. June 29, 2007).

Reversal of defendant’s conviction was not needed, where the evidence was sufficient to have convicted him of the responsive offense of second degree battery, and where there was sufficient evidence to have convicted him of the originally charged offense of aggravated battery; it was undisputed that defendant intentionally committed a battery and his wife did not consent to the battery; moreover, there was no evidence to suggest that his wife did anything to physically threaten defendant that would have justified him in striking her repeatedly with the handle of a pistol and with his fists and feet. State v. Odom, 878 So. 2d 582, 2004 La. App. LEXIS 775 (Apr. 2, 2004), writ denied by La. 2004-1105, 883 So. 2d 1026, 2004 La. LEXIS 3026 (La. Oct. 8, 2004).

Where defendant stabbed a victim with a knife after an argument, there was sufficient evidence of manslaughter, as defined in La. Rev. Stat. Ann. § 14:31A(1), because the stabbing occurred during a physical confrontation; moreover, defendant was in the course of committing an aggravated battery, as defined in La. Rev. Stat. Ann. § 14:34, or, at the least, an aggravated assault, as defined in La. Rev. Stat. Ann. § 14:37A, and therefore, his conduct also constituted manslaughter pursuant to La. Rev. Stat. Ann. § 14:31A(2)(a). State v. Loston, 874 So. 2d 197, 2004 La. App. LEXIS 354 (Feb. 23, 2004), writ denied by La. 2004-0792, 882 So. 2d 1167, 2004 La. LEXIS 2866 (La. Sept. 24, 2004).

Where defendant drove his van onto a curb, struck a juvenile, and dragged his body for 157 feet before the juvenile fell free from the van, the evidence was sufficient to establish the criminal intent to convict him for aggravated battery, and the court of appeal affirmed his conviction. State v. McGee, 862 So. 2d 452, 2003 La. App. LEXIS 3343 (Dec. 10, 2003).

Defendant’s conviction of aggravated battery as a responsive verdict to a charge of attempted second-degree murder was erroneous where there was no evidence presented by the state to show that the victim was actually shot by defendant or that there was any force or violence inflicted upon her person; instead, she stated that defendant shot in her direction and she went inside and fell down as if she were shot so that defendant would believe she was. State v. Cheavious, 862 So. 2d 135, 2003 La. App. LEXIS 3305 (Nov. 19, 2003).

Sufficient evidence existed to convict defendant of aggravated battery as the evidence showed that both defendant and the other inmate rushed toward each other when the gates opened and both were carrying weapons. State v. Ceasar, 856 So. 2d 236, 2003 La. App. LEXIS 2809 (Oct. 9, 2003), writ denied by La. 2004-0782, 896 So. 2d 55, 2005 La. LEXIS 614 (La. Mar. 11, 2005).

Where State presented both testimonial and photographic evidence of physical injuries sustained by the victim of aggravated battery that was sufficient to sustain that element of the crime. State v. Lee, 826 So. 2d 616, 2002 La. App. LEXIS 2665 (Aug. 21, 2002), writ of certiorari denied by La. 2002-2549, 852 So. 2d 1019, 2003 La. LEXIS 2371 (La. Sept. 5, 2003).

Where there were photographs of a victim and a letter from defendant to victim which stated that she could not testify about his having hit her with a hammer, this was sufficient evidence of the crime and the victim did not need to testify. State v. Lee, 826 So. 2d 616, 2002 La. App. LEXIS 2665 (Aug. 21, 2002), writ of certiorari denied by La. 2002-2549, 852 So. 2d 1019, 2003 La. LEXIS 2371 (La. Sept. 5, 2003).

Evidence was sufficient to support defendant’s aggravated battery conviction arising out of a stabbing; the State’s evidence negated his justification defense by showing that defendant’s victim was unarmed and backing away from the defendant in an attempt to retreat from the altercation and that defendant continued to approach the victim, swinging his box cutter, until he hit his mark. State v. Smith, 777 So. 2d 584, 2000 La. App. LEXIS 3439 (Dec. 20, 2000), writ denied by La. 2001-0364, 812 So. 2d 663, 2002 La. LEXIS 1267 (La. Apr. 12, 2002), writ denied by La. 2003-0377, 867 So. 2d 679, 2004 La. LEXIS 519 (La. Feb. 13, 2004), writ denied by La. 2004-1223, 897 So. 2d 593, 2005 La. LEXIS 969 (La. Apr. 1, 2005), writ denied by La. 2005-0431, 918 So. 2d 1024, 2006 La. LEXIS 28 (La. Jan. 9, 2006).

Sufficient evidence supported defendant’s conviction for aggravated battery, La. Rev. Stat. Ann. § 14:34, involving a fellow inmate where the record reflected the intentional use of force or violence upon the fellow inmate, defendant’s use of a scissors to stab the fellow inmate, and unreasonable use of force or violence by defendant under the circumstances; sufficient evidence also supported defendant’s conviction for second degree battery, La. Rev. Stat. Ann. §§ 14:33, 14:34.1, involving the corrections officer who tried to intervene in the altercation; the record showed that defendant had the specific intent to stab his fellow inmate with the scissors and that he inadvertently stabbed the corrections officer. State v. Wright, 758 So. 2d 301, 2000 La. App. LEXIS 356 (Mar. 1, 2000), writ denied by La. 2000-1614, 786 So. 2d 118, 2001 La. LEXIS 763 (La. Mar. 9, 2001).

Defendant’s conviction for aggravated battery in violation of La. Rev. Stat. Ann. § 14:34 was affirmed because the victim’s testimony regarding the shooting was consistent and sufficient alone to establish the elements of aggravated battery. State v. Cherry, 752 So. 2d 894, 1999 La. App. LEXIS 2474 (Sept. 22, 1999), reversed by, remanded by La. App. 32141, 752 So. 2d 894, 1999 La. App. LEXIS 3466 (La.App. 2 Cir. Dec. 8, 1999).

Evidence supported defendant’s conviction for second-degree battery under La. Rev. Stat. Ann. § 14:34 where detectives testified as to the victim’s injuries and photographs of the injuries were admitted into evidence. State v. Hernandez, 686 So. 2d 92, 1996 La. App. LEXIS 3037 (Dec. 18, 1996).

Conviction for aggravated battery under La. Rev. Stat. Ann. § 14:34 was supported by sufficient evidence that defendant abducted and threatened to kill the victim, took the victim to a deserted area, shot at the victim at point blank range, and caused injuries to the victim. State v. Caillouet, 496 So. 2d 1312, 1986 La. App. LEXIS 8101 (Nov. 5, 1986).

• Relevance

•• Circumstantial & Direct Evidence. — Clear evidence that a battery occurred and that defendant had a weapon in his possession immediately before and shortly after the battery of the victim, along with the victim’s excited utterances that he was battered with a weapon, were sufficient to convict defendant of aggravated battery in violation of La. Rev. Stat. Ann. § 14:34. State v. Etienne, 649 So. 2d 1230, 1995 La. App. LEXIS 131 (Feb. 1, 1995), writ of certiorari denied by La. 95-0544, 656 So. 2d 1012, 1995 La. LEXIS 1663 (La. June 23, 1995).

•• Relevant Evidence. — The contention of a defendant convicted of committing an aggravated battery on a bar patron by throwing ignited flammable liquid on him, that the victim’s display in court of his badly burned body was inflammatory and the trial court erred in admitting this evidence, was without merit; the court ruled that the probative value of the evidence, needed to prove that the liquid was a dangerous substance under La. Rev. Stat. Ann. § 14:34, outweighed any prejudicial effect that it might have had. State v. Denney, 352 So. 2d 204, 1977 La. LEXIS 6727 (Nov. 14, 1977).

GOVERNMENTS

• Legislation

•• Overbreadth. — Because the battery statute, La. Rev. Stat. Ann. § 14:34, affected conduct rather than speech, and because the proscribed conduct was harmful and controlled by the criminal statutes, application of the overbreadth doctrine to challenge the statute’s constitutionality was inappropriate. State v. Dennis, 777 So. 2d 569, 2000 La. App. LEXIS 3351 (Dec. 13, 2000), writ denied by La. 2001-0163, 802 So. 2d 629, 2001 La. LEXIS 3231 (La. Nov. 21, 2001), writ denied by La. 2003-1613, 872 So. 2d 1076, 2004 La. LEXIS 1610 (La. May 7, 2004).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The effect of the amended R.S. 46:1805 is to broaden the scope of crimes for which victims may be remunerated by the Crime Victims Reparation Board. Intoxication related offenses should not be exempt from this provision., OPINION No. 84-685, La. Atty. Gen. Op. No. 1984-685; 1984 La. AG LEXIS 209.

R.S. 32:430 applies only to convictions or adjudications of crimes, offenses, violations or infractions where alcohol or controlled substance possession, use or abuse is a necessary element for a conviction of the crime or offense., OPINION NUMBER 88-381, La. Atty. Gen. Op. No. 1988-381; 1988 La. AG LEXIS 305.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: The Jaws that Bite, the Claws that Snatch. 62 La. L. Rev. 303 (Fall, 2001).

General Law Reviews. — Article: Stopping the Chronic Batterer Through Legislation: Will It Work This Time? 31 Pepp. L. Rev. 709 (2004).

§ 34.1. Second degree battery.

A. Second degree battery is a battery when the offender intentionally inflicts serious bodily injury; however, this provision shall not apply to a medical provider who has obtained the consent of a patient.

B. For purposes of this Section, the following words shall have the following meanings:

(1) “Active member of the United States Armed Forces” shall mean an active member of the United States Army, the United States Marine Corps, the United States Navy, the United States Air Force, the United States Coast Guard, or the National Guard.

(2) “Disabled veteran” shall mean a veteran member of the United States Army, the United States Marine Corps, the United States Navy, the United States Air Force, the United States Coast Guard, or the National Guard who is disabled as determined by the United States Department of Veteran Affairs.

(3) “Serious bodily injury” means bodily injury which involves unconsciousness, extreme physical pain or protracted and obvious disfigurement, or protracted loss or impairment of the function of a bodily member, organ, or mental faculty, or a substantial risk of death.

C. Whoever commits the crime of second degree battery shall be fined not more than two thousand dollars or imprisoned, with or without hard labor, for not more than five years, or both. At least one year of the sentence imposed shall be served without benefit of parole, probation, or suspension of sentence if the offender knew or should have known that the victim is an active member of the United States Armed Forces or is a disabled veteran and the second degree battery was committed because of that status. (Acts 1978, No. 394, § 1; Acts 2009, No. 264, § 1, eff. Aug. 15, 2009; Acts 2012, No. 40, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 40 added “the following words shall have the following meanings” in the introductory language of (B); added (B)(1) and (B)(2); added the (B)(3) designation; added the second sentence of (C); and made a stylistic change.

2009 Amendments. — The 2009 amendment by No. 264 added the (A) through (C) designations; in (A), deleted “committed without the consent of the victim” following “battery” and added “however, this provision shall not apply to a medical provider who has obtained the consent of a patient” to the end; substituted “Section” for “article” in (B); and made a related change.

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 15:1404.

Refusal to hire or contract; termination of employment; exemption; appeal procedure; waiver, see La. R.S. 40:1300.53.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — Reversal of defendant’s conviction was not needed, where the evidence was sufficient to have convicted him of the responsive offense of second-degree battery, and where there was sufficient evidence to have convicted him of the originally charged offense of aggravated battery; it was undisputed that defendant intentionally committed a battery and his wife did not consent to the battery; moreover, there was no evidence to suggest that his wife did anything to physically threaten defendant that would have justified him in striking her repeatedly with the handle of a pistol and with his fists and feet. State v. Odom, 878 So. 2d 582, 2004 La. App. LEXIS 775 (Apr. 2, 2004), writ denied by La. 2004-1105, 883 So. 2d 1026, 2004 La. LEXIS 3026 (La. Oct. 8, 2004).

Second-degree battery is a legislatively approved responsive verdict to a charge of aggravated battery. State v. Odom, 878 So. 2d 582, 2004 La. App. LEXIS 775 (Apr. 2, 2004), writ denied by La. 2004-1105, 883 So. 2d 1026, 2004 La. LEXIS 3026 (La. Oct. 8, 2004).

Evidence was sufficient to convict defendant of second-degree battery, La. Rev. Stat. Ann. § 14:34.1, because defendant followed the victim and punched him, causing the victim to fall onto the concrete, and the victim suffered a broken jaw, a fractured jaw, scrapes and bruises. State v. Landry, 871 So. 2d 1235, 2004 La. App. LEXIS 793 (Mar. 31, 2004).

Medical personnel testimony regarding the victim’s injuries was not necessary to prove that the victim sustained serious bodily injuries, where other evidence showed that the victim was in extreme physical pain, that there was loss of the function of her nose for a two-week period, and obvious disfigurement of her nose; the evidence was sufficient to support defendants’ convictions for second-degree battery. State v. Hall, 871 So. 2d 558, 2004 La. App. LEXIS 674 (Mar. 30, 2004).

Evidence presented by the prosecution was insufficient to satisfy the serious bodily injury requirement of La. Rev. Stat. Ann. § 14:34.1, where the evidence showed that during an altercation between defendant and the victim, the victim suffered a bloody nose; therefore, the conviction for second-degree battery was vacated and a conviction for simple battery was entered. State v. Helou, 857 So. 2d 1024, 2003 La. LEXIS 2872 (Oct. 23, 2003).

Even though the petition for delinquency included the citation to the second-degree battery statute, La. Rev. Stat. Ann. § 14:34.1, it was the recitation of facts in the petition, showing criminal conduct, which determined the offense being prosecuted, not the statutory citation, and since the petition did not include any allegation that the battery of the deputy occurred within a correctional facility or that the victim required medical attention per La. Rev. Stat. Ann. § 14:34.2, at most, defendant was only charged with the misdemeanor grade of the offense under La. Rev. Stat. Ann. § 14:34.2(B)(1). State ex rel. D. M., 851 So. 2d 1216, 2003 La. App. LEXIS 2199 (July 2, 2003).

State proved that defendant caused serious bodily injury to the victim, as defined in La. Rev. Stat. Ann. § 14:93.2.3, where: (1) There was no requirement that the injuries inflicted on the victim had to be permanent, lifelong, or chronic, as suggested by defendant; (2) neither second-degree battery, La. Rev. Stat. Ann. § 14:34.1, nor second-degree cruelty to a juvenile, La. Rev. Stat. Ann. § 14:93.2.3, defined “protracted” as a permanent or lifetime condition as proposed by defendant; and (3) the record showed the victim suffered great injuries and was barely able to walk, with bruises, wounds open with no skin left, swollen knees, and other scars. State v. Dixon, 852 So. 2d 471, 2003 La. App. LEXIS 1752 (June 12, 2003).

Where the evidence showed that (1) defendant was asked to leave the property he became angry, (2) the victim tried unsuccessfully to remove defendant from the porch, (3) then the victim picked up a board and swung it at defendant, (4) defendant stabbed the victim, (5) the victim tried to run away, but defendant caught him and continued to hit and stab him, (6) the victim was much older and smaller than defendant, and (7) defendant was a fifth-felony offender; defendant’s conviction of second-degree battery in violation of La. Rev. Stat. Ann. § 14:34.1 was affirmed because the evidence was sufficient to prove that defendant used force or violence on the victim, with the intent to cause serious bodily harm, and that defendant’s conduct was either not justified by the need to prevent the victim from committing a forcible offense against defendant, or was greater than necessary to prevent it. State v. Robinson, 848 So. 2d 642, 2003 La. App. LEXIS 1420 (May 14, 2003).

Second-degree battery defendant’s sentence of 10 years of imprisonment, the maximum term, as a second felony offender, was not constitutionally excessive where it was the same sentence imposed upon him when he had previously been considered a fourth and then a third felony offender; according to the 1994 version of La. Rev. Stat. Ann. § 15:529.1(A)(1) and 2(a), the maximum term of imprisonment was the same for second and third felony offenders who were not eligible for life sentences. State v. Fletcher, 845 So. 2d 1213, 2003 La. App. LEXIS 1217 (Apr. 29, 2003).

Where the underlying offense of second-degree battery was punishable by a mandatory fine of not more than $ 2,000, defendant should have been fined when he was sentenced. State v. Fletcher, 845 So. 2d 1213, 2003 La. App. LEXIS 1217 (Apr. 29, 2003).

Where the evidence demonstrated that defendant threw hot grease on a co-worker during an argument about a work assignment, there was sufficient evidence to support a conviction for second-degree battery because defendant intended to inflict serious bodily harm. State v. Harris, 842 So. 2d 432, 2003 La. App. LEXIS 649 (Mar. 5, 2003).

Defendant was not subjected to cruel and unusual punishment after being sentenced to two years in prison after a conviction of second-degree battery because the evidence showed that defendant inflicted serious bodily harm to a victim by throwing hot grease during an argument, despite the fact that defendant had no prior record and a good work history; moreover, the sentence imposed was less than the maximum sentence allowed by La. Rev. Stat. Ann. § 14:34.1 State v. Harris, 842 So. 2d 432, 2003 La. App. LEXIS 649 (Mar. 5, 2003).

Defendant’s conviction and sentence for second-degree battery after chasing the victim, who allegedly stole gas from defendant, and striking him in the head, was proper where the victim’s attending physician testified that the victim arrived at the emergency room with serious injuries as a result of blunt force trauma to the head and where the officer’s investigation led him to conclude that defendant had thrown a dense object into the rear windshield of the victim’s truck; thus, the evidence was sufficient to support defendant’s conviction. State v. Rasheed, 841 So. 2d 85, 2003 La. App. LEXIS 626 (Feb. 26, 2003).

Where a battery victim suffered a dislocated jaw, surgery was required to repair the injury, and the victim was unable to chew for several weeks following the battery, the victim suffered a protracted impairment of a bodily function within meaning of La. Rev. Stat. Ann. § 14:34.1, and the requisite specific intent to inflict serious bodily injury under § 14:34.1 was shown by defendant’s striking the unwitting victim three times in the face. State v. Jackson, 838 So. 2d 841, 2003 La. App. LEXIS 220 (Feb. 5, 2003), writ denied by La. 2003-0832, 855 So. 2d 759, 2003 La. LEXIS 3035 (La. Oct. 17, 2003).

Defendant’s second-degree battery conviction in violation of La. Rev. Stat. Ann. § 14:34.1 was affirmed because the evidence was legally sufficient to convict defendant of second-degree battery and to infer that defendant intended to inflict serious injury to the victim, the sentence imposed was not disproportionate to the severity of the offense nor was it shocking to the sense of justice, and even though the trial court did not advise defendant of the time period within which to apply for post-conviction relief under La. Code Crim. Proc. Ann. art. 930.8C, that statute did not bestow an enforceable right on an individual defendant. State v. Hunter, 834 So. 2d 6, 2002 La. App. LEXIS 3958 (Dec. 20, 2002).

Defendant admitted that victim’s former roommate owed money for drugs, and the evidence showed that defendant was present, and actually committed the second-degree battery, or ordered companions to cut off defendant’s finger; despite certain inconsistent statements by the victim as to how the battery occurred, a rational trier of fact could have concluded that defendant was a principal to the crime of second-degree battery. State v. Dallas, 830 So. 2d 1113, 2002 La. App. LEXIS 3343 (Nov. 6, 2002).

Defendant was found guilty of second-degree battery, and contention on appeal that evidence was overwhelming that he had acted in self-defense, was incorrect where, inter alia, the victim testified that he had no weapon and did not try to break into the apartment and neither threatened nor attacked defendant. State v. Steele, 829 So. 2d 541, 2002 La. App. LEXIS 2864 (Sept. 30, 2002), writ denied by La. 2002-2992, 853 So. 2d 632, 2003 La. LEXIS 2517 (La. Sept. 19, 2003).

Where victim received a very serious blow to the face and bled profusely from his nose, there was sufficient evidence to find the injuries were “serious bodily injury” under the statute. State v. Helou, 822 So. 2d 647, 2002 La. App. LEXIS 1780 (June 5, 2002), remanded by La. 02-2302, 857 So. 2d 1024, 2003 La. LEXIS 2872 (La. Oct. 23, 2003).

For second-degree battery, the State must prove beyond a reasonable doubt that the defendant perpetrated a battery committed without the consent of the victim when the offender intentionally inflicted serious bodily injury under La. Rev. Stat. Ann. § 14:34.1. State v. White, 799 So. 2d 1165, 2001 La. App. LEXIS 2435 (Oct. 31, 2001).

Defendant’s admission to intentional use of a weapon and the fact that the knife wound extended all the way across victim’s throat were together sufficient to support a conviction for second-degree battery absent a proven claim of self-defense. State v. McBride, 773 So. 2d 849, 2000 La. App. LEXIS 3720 (Nov. 15, 2000), writ denied by La. 2001-0294, 807 So. 2d 858, 2002 La. LEXIS 525 (La. Feb. 8, 2002).

Sufficient evidence supported defendant’s conviction for second-degree battery in violation of La. Rev. Stat. Ann. § 14:34.1 where the jury could have reasonably found that defendant armed himself with a slingblade prior to an altercation with an acquaintance and that he did not act in self-defense pursuant to La. Rev. Stat. Ann. §§ 14:19, 14:21. State v. Tisby, 764 So. 2d 209, 2000 La. App. LEXIS 1674 (June 21, 2000), writ denied by La. 2000-2236, 793 So. 2d 181, 2001 La. LEXIS 1865 (La. June 1, 2001).

Trial court’s mid-range sentence of two and one-half years imprisonment following defendant’s conviction for second-degree battery, La. Rev. Stat. Ann. § 14:34.1, did not violate La. Const. art. I, § 20; pursuant to La. Code Crim. Proc. Ann. art. 894.1, the trial court adequately articulated reasons to support its sentence in that defendant acted without justification and caused substantial injury to the victim. State v. Tisby, 764 So. 2d 209, 2000 La. App. LEXIS 1674 (June 21, 2000), writ denied by La. 2000-2236, 793 So. 2d 181, 2001 La. LEXIS 1865 (La. June 1, 2001).

There was sufficient evidence to support second-degree battery conviction when the State demonstrated that defendant attacked the victim by choking him, the attack only stopped when the victim was able to free himself, the victim was hoarse and had trouble talking after the attack, and choking could involve a substantial risk of death. State v. Young, 769 So. 2d 6, 2000 La. App. LEXIS 874 (Apr. 17, 2000), remanded by La. App. 99-1310, 769 So. 2d 12, 2000 La. App. LEXIS 1083 (La.App. 1 Cir. Apr. 17, 2000).

Defendant’s sentence of 15 years’ imprisonment, following a conviction for second-degree battery, as a habitual offender under La. Rev. Stat. Ann. § 15:529, was illegal where the State listed more than four prior felony convictions, but failed to state which offenses were being used as the basis for the multiple bill charge, and neither of the two most recent predicate offenses listed on the multiple bill were crimes of violence, crimes for a violation of the controlled substance law punishable by imprisonment for more than five years, or crimes punishable by imprisonment for more than twelve years. State v. Ballay, 727 So. 2d 1199, 1999 La. App. LEXIS 112 (Jan. 13, 1999), writ denied by La. 99-0437, 745 So. 2d 18, 1999 La. LEXIS 1851 (La. June 18, 1999).

Defendant’s second-degree battery conviction was proper where the evidence was sufficient to support the jury’s finding that, regardless of whom the intended victim was, defendant’s blow was specifically intended to cause serious bodily injury. State v. Druilhet, 716 So. 2d 422, 1998 La. App. LEXIS 2254 (June 29, 1998).

Judgment entered on a compromise jury verdict of second-degree battery in violation of La. Rev. Stat. Ann. § 14:34.1 was not error where the victim testifed that defendant had repeatedly beat her with a thick branch and photographic evidence corroborated her testimony because the court held that the stick, which left a four-inch bruise on the victim’s buttocks, constituted a dangerous weapon under La. Rev. Stat. Ann. § 14:2. State v. Hopkins, 692 So. 2d 538, 1997 La. App. LEXIS 471 (Mar. 5, 1997).

Where the victim testified that defendant had repeatedly beat her with a thick branch, the evidence included photographs of her four-inch bruise from the beating, and overall the evidence was sufficient to convict defendant of aggravated battery with a dangerous weapon, the imposition of the maximum sentence under La. Rev. Stat. Ann. § 14:34.1 for defendant’s conviction for second-degree battery was not cruel or unusual punishment prohibited by La. Const. art. I, § 20; hence, the sentence was affirmed. State v. Hopkins, 692 So. 2d 538, 1997 La. App. LEXIS 471 (Mar. 5, 1997).

Under La. Rev. Stat. Ann. § 14:34.1 second-degree battery is a battery committed without the consent of the victim when the offender intentionally inflicts serious bodily injury; for purposes of this article, serious bodily injury means bodily injury which involves unconsciousness, extreme physical pain or protracted and obvious disfigurement, or protracted loss or impairment of the function of a bodily member, organ, or mental faculty, or a substantial risk of death. State v. Pizzalato, 644 So. 2d 712, 1994 La. App. LEXIS 2689 (Oct. 7, 1994), writ of certiorari denied by La. 94-2755, 650 So. 2d 1174, 1995 La. LEXIS 706 (La. Mar. 10, 1995).

Sufficient physical and testimonial evidence existed as to defendant’s intent to inflict extreme physical pain on the victim to support his conviction of second-degree battery in violation of La. Rev. Stat. Ann. § 14:34.1. State v. Stowe, 635 So. 2d 168, 1994 La. LEXIS 988 (Apr. 11, 1994).

An accused was properly convicted of second-degree battery where it was not unreasonable for the jury to conclude that when he struck the victim as hard as he could he intended to cause serious bodily injury as contemplated by La. Rev. Stat. Ann. § 14:34.1. State v. Diaz, 612 So. 2d 1019, 1993 La. App. LEXIS 63 (Jan. 20, 1993), remanded by 615 So. 2d 1336, 1993 La. LEXIS 1324 (La. 1993).

Physical evidence showed that a second-degree battery was carried out against the victim where the victim was severely beaten and kicked in the face, suffered numerous bruises, required five stitches in her face, suffered a broken nose that required reconstructive surgery in order to allow the victim to breathe normally, and sustained disfigurement that would require further cosmetic surgery. State v. Henderson, 571 So. 2d 770, 1990 La. App. LEXIS 2851 (Dec. 5, 1990).

Evidence was sufficient to prove that defendant had inflicted serious bodily injury upon the victim, which was required to convict him of second-degree battery, because a reasonable jury could conclude that someone who stabbed a person in the head twice with a large folding knife specifically intended to inflict extreme physical pain or a substantial risk of death upon the person. State v. Robinson, 549 So. 2d 1282, 1989 La. App. LEXIS 1703 (Oct. 4, 1989).

Victim’s testimony of lapse of consciousness, inability to walk, fear, defendant’s threats, and continued pain, showed serious bodily injury beyond a reasonable doubt in support of the defendant’s second-degree battery conviction. State v. Legendre, 522 So. 2d 1249, 1988 La. App. LEXIS 816 (Mar. 10, 1988), writ of certiorari denied by 523 So. 2d 1321, 1988 La. LEXIS 1015 (La. 1988).

Evidence was sufficient to support the judgment that a nurses’ aide committed second-degree battery upon an elderly woman in a nursing home by slapping the elderly woman in the head when the woman grabbed the nurses’ aide’s arm as the nurses’ aide was rolling the elderly woman over in bed to change the elderly woman’s clothing. State v. Livings, 487 So. 2d 475, 1986 La. App. LEXIS 6271 (Mar. 5, 1986).

Defendant’s sentence of five years at hard labor for conviction of the crime of second-degree battery in violation of La. Rev. Stat. Ann. § 14:34.1 was not excessive, and the trial court did not abuse its discretion in view of defendant’s substantial criminal history and the unstable emotional condition evidenced by the inappropriate use of deadly force. State v. Bowie, 482 So. 2d 90, 1986 La. App. LEXIS 5963 (Jan. 15, 1986).

Since simple assault was no longer a responsive verdict to second-degree battery, where defendant failed to make a contemporaneous objection to the erroneous jury instruction, he could still object to the nonresponsive verdict in defendant’s motion for arrest of judgment; thus, defendant’s conviction for simple assault was set aside and the case was remanded for a new trial. State v. Foret, 479 So. 2d 526, 1985 La. App. LEXIS 10306 (Nov. 19, 1985).

Imposition of the maximum sentence of five years at hard labor for defendant’s conviction for second-degree battery was not excessive on the ground that the trial court considered the presentence investigative report, defendant’s three prior felony convictions, the permanent damage that he inflicted on the victim in the brutal assault, his assaults on other women, and the lack of mitigating factors. State v. Dugas, 441 So. 2d 824, 1983 La. App. LEXIS 9822 (Dec. 14, 1983).

Defendant’s three-year prison sentence for second-degree battery in the beating of his 91-year old landlord was affirmed where the record demonstrated that the trial court had considered defendant’s mental problem in light of the sentencing guidelines under La. Code Crim. Proc. Ann. art. 894.1. State v. Smith, 439 So. 2d 640, 1983 La. App. LEXIS 9422 (Oct. 11, 1983).

Evidence was sufficient to convict a defendant of aggravated battery and second-degree battery, in violation of La. Rev. Stat. Ann. §§ 14:34 and 14:34.1 because he voluntarily shot in the victims’ direction even though he did not specifically intend to hit them and caused them seriously bodily injury; there was no proof that defendant shot in self-defense especially since he admitted that he was engaged in a play shootout with another individual. State v. Hill, 434 So. 2d 428, 1983 La. App. LEXIS 8896 (May 10, 1983), writ of certiorari denied by 440 So. 2d 759, 1983 La. LEXIS 11955 (La. 1983).

Second-degree battery was considered to be a crime requiring specific criminal intent because the statute carried a second reference to intent in its definition. State v. Fuller, 414 So. 2d 306, 1982 La. LEXIS 10995 (May 17, 1982).

Evidence was sufficient to prove specific criminal intent where defendant was a 30-year old bouncer, who was not working on the night of the battery, the victim was approximately 19 years old, and considerably smaller, and defendant hit the victim with a blow sufficient to knock the victim over the pool table, causing permanent vision impairment; therefore, defendant possessed the intent to do serious bodily harm. State v. Fuller, 414 So. 2d 306, 1982 La. LEXIS 10995 (May 17, 1982).

Defendants were properly convicted for second-degree battery, a violation of La. Rev. Stat. Ann. § 14:34.1, because the injuries sustained by the victim constituted serious bodily injury, as there was substantial evidence that the victim was rendered unconscious and/or suffered extreme physical pain by the blows and kicks inflicted by defendants. State v. Mott, 409 So. 2d 263, 1982 La. LEXIS 9894 (Jan. 25, 1982).

• Accessories

•• Aiding & Abetting. — Defendant admitted that victim’s former roommate owed money for drugs, and the evidence showed that defendant was present, and actually committed the second-degree battery, or ordered companions to cut off defendant’s finger; despite certain inconsistent statements by the victim as to how the battery occurred, a rational trier of fact could have concluded that defendant was a principal to the crime of second-degree battery. State v. Dallas, 830 So. 2d 1113, 2002 La. App. LEXIS 3343 (Nov. 6, 2002).

• Accusatory Instruments

•• Informations

••• General Overview. — Even though the petition for delinquency included the citation to the second-degree battery statute, La. Rev. Stat. Ann. § 14:34.1, it was the recitation of facts in the petition, showing criminal conduct, which determined the offense being prosecuted, not the statutory citation, and since the petition did not include any allegation that the battery of the deputy occurred within a correctional facility or that the victim required medical attention per La. Rev. Stat. Ann. § 14:34.2, at most, defendant was only charged with the misdemeanor grade of the offense under La. Rev. Stat. Ann. § 14:34.2(B)(1). State ex rel. D. M., 851 So. 2d 1216, 2003 La. App. LEXIS 2199 (July 2, 2003).

• Defenses

•• Self-Defense. — Defendant was found guilty of second-degree battery, and contention on appeal that evidence was overwhelming that he had acted in self-defense, was incorrect where, inter alia, the victim testified that he had no weapon and did not try to break into the apartment and neither threatened nor attacked defendant. State v. Steele, 829 So. 2d 541, 2002 La. App. LEXIS 2864 (Sept. 30, 2002), writ denied by La. 2002-2992, 853 So. 2d 632, 2003 La. LEXIS 2517 (La. Sept. 19, 2003).

• Scienter

•• General Intent. — Where the victim testified that defendant had repeatedly beat her with a thick branch and the evidence included photographs of the victim’s four-inch bruise from the beating, such satisfied the definition of general intent of La. Rev. Stat. Ann. § 14:10(2); hence, defendant’s conviction for second-degree battery in violation of La. Rev. Stat. Ann. § 14:34.1 was affirmed. State v. Hopkins, 692 So. 2d 538, 1997 La. App. LEXIS 471 (Mar. 5, 1997).

•• Specific Intent. — Where a battery victim suffered a dislocated jaw, surgery was required to repair the injury, and the victim was unable to chew for several weeks following the battery, the victim suffered a protracted impairment of a bodily function within meaning of La. Rev. Stat. Ann. § 14:34.1, and the requisite specific intent to inflict serious bodily injury under § 14:34.1 was shown by defendant’s striking the unwitting victim three times in the face. State v. Jackson, 838 So. 2d 841, 2003 La. App. LEXIS 220 (Feb. 5, 2003), writ denied by La. 2003-0832, 855 So. 2d 759, 2003 La. LEXIS 3035 (La. Oct. 17, 2003).

Where defendant struck the victim without warning with his closed fist on the head with a blow sufficient to knock the 200-pound victim to the ground, the State proved that defendant specifically intended the criminal consequences of his action and his conviction for second-degree battery was affirmed. State v. Johnson, 602 So. 2d 310, 1992 La. App. LEXIS 2278 (June 29, 1992).

Second-degree battery was considered to be a crime requiring specific criminal intent because the statute carried a second reference to intent in its definition. State v. Fuller, 414 So. 2d 306, 1982 La. LEXIS 10995 (May 17, 1982).

Evidence was sufficient to prove specific criminal intent where defendant was a 30-year old bouncer, who was not working on the night of the battery, the victim was approximately 19 years old, and considerably smaller, and defendant hit the victim with a blow sufficient to knock the victim over the pool table, causing permanent vision impairment; therefore, defendant possessed the intent to do serious bodily harm. State v. Fuller, 414 So. 2d 306, 1982 La. LEXIS 10995 (May 17, 1982).

• Verdicts

•• General Overview. — Reversal of defendant’s conviction was not needed, where the evidence was sufficient to have convicted him of the responsive offense of second-degree battery, and where there was sufficient evidence to have convicted him of the originally charged offense of aggravated battery; it was undisputed that defendant intentionally committed a battery and his wife did not consent to the battery; moreover, there was no evidence to suggest that his wife did anything to physically threaten defendant that would have justified him in striking her repeatedly with the handle of a pistol and with his fists and feet. State v. Odom, 878 So. 2d 582, 2004 La. App. LEXIS 775 (Apr. 2, 2004), writ denied by La. 2004-1105, 883 So. 2d 1026, 2004 La. LEXIS 3026 (La. Oct. 8, 2004).

Second-degree battery is a legislatively approved responsive verdict to a charge of aggravated battery. State v. Odom, 878 So. 2d 582, 2004 La. App. LEXIS 775 (Apr. 2, 2004), writ denied by La. 2004-1105, 883 So. 2d 1026, 2004 La. LEXIS 3026 (La. Oct. 8, 2004).

Since simple assault was no longer a responsive verdict to second-degree battery, where defendant failed to make a contemporaneous objection to the erroneous jury instruction, he could still object to the nonresponsive verdict in defendant’s motion for arrest of judgment; thus, defendant’s conviction for simple assault was set aside and the case was remanded for a new trial. State v. Foret, 479 So. 2d 526, 1985 La. App. LEXIS 10306 (Nov. 19, 1985).

• Sentencing

•• Appeals

••• General Overview. — Defendant’s argument that his sentence of four years at hard labor, suspended, with placement of four years active probation and one year inactive probation, was excessive for his conviction of second-degree battery, La. Rev. Stat. Ann. § 14:34.1, was overruled, because the trial court considered the crime in light of La. Code Crim. Proc. Ann. art. 894.1, the trial court noted that defendant had a history of getting “a little out of control,” the trial court was concerned about defendant’s involvement with marijuana, alcohol and driving under the influence, and concerned about defendant’s lack of remorse and believed that the conduct was likely to recur; the trial court was also particularly concerned about the victim receiving restitution for his economic losses, and the trial court attempted to fashion a sentence particularly suited to defendant and the case. State v. Landry, 871 So. 2d 1235, 2004 La. App. LEXIS 793 (Mar. 31, 2004).

Defendant’s second-degree battery conviction in violation of La. Rev. Stat. Ann. § 14:34.1 was affirmed because the evidence was legally sufficient to convict defendant of second-degree battery and to infer that defendant intended to inflict serious injury to the victim, the sentence imposed was not disproportionate to the severity of the offense nor was it shocking to the sense of justice, and even though the trial court did not advise defendant of the time period within which to apply for post-conviction relief under La. Code Crim. Proc. Ann. art. 930.8C, that statute did not bestow an enforceable right on an individual defendant. State v. Hunter, 834 So. 2d 6, 2002 La. App. LEXIS 3958 (Dec. 20, 2002).

•• Cruel & Unusual Punishment. — Defendant was not subjected to cruel and unusual punishment after being sentenced to two years in prison after a conviction of second-degree battery because the evidence showed that defendant inflicted serious bodily harm to a victim by throwing hot grease during an argument, despite the fact that defendant had no prior record and a good work history; moreover, the sentence imposed was less than the maximum sentence allowed by La. Rev. Stat. Ann. § 14:34.1 State v. Harris, 842 So. 2d 432, 2003 La. App. LEXIS 649 (Mar. 5, 2003).

Where the victim testified that defendant had repeatedly beat her with a thick branch, the evidence included photographs of her four-inch bruise from the beating, and overall the evidence was sufficient to convict defendant of aggravated battery with a dangerous weapon, the imposition of the maximum sentence under La. Rev. Stat. Ann. § 14:34.1 for defendant’s conviction for second-degree battery was not cruel or unusual punishment prohibited by La. Const. art. I, § 20; hence, the sentence was affirmed. State v. Hopkins, 692 So. 2d 538, 1997 La. App. LEXIS 471 (Mar. 5, 1997).

Defendant’s sentence of 30 months imprisonment at hard labor following his conviction for second-degree battery was not excessive considering the severity of the offense, his disposition toward violent behavior, the fact that he made light of his actions, his use of drugs, his participation in fights, and his threats to the victim and witnesses after the offense. State v. Johnson, 602 So. 2d 310, 1992 La. App. LEXIS 2278 (June 29, 1992).

•• Fines. — Where the underlying offense of second-degree battery was punishable by a mandatory fine of not more than $ 2,000, defendant should have been fined when he was sentenced. State v. Fletcher, 845 So. 2d 1213, 2003 La. App. LEXIS 1217 (Apr. 29, 2003).

•• Guidelines

••• General Overview. — Defendant was not subjected to cruel and unusual punishment after being sentenced to two years in prison after a conviction of second-degree battery because the evidence showed that defendant inflicted serious bodily harm to a victim by throwing hot grease during an argument, despite the fact that defendant had no prior record and a good work history; moreover, the sentence imposed was less than the maximum sentence allowed by La. Rev. Stat. Ann. § 14:34.1 State v. Harris, 842 So. 2d 432, 2003 La. App. LEXIS 649 (Mar. 5, 2003).

••• Adjustments & Enhancements

•••• Criminal History

••••• Prior Felonies. — Second-degree battery defendant’s sentence of 10 years of imprisonment, the maximum term, as a second felony offender, was not constitutionally excessive; considering his lengthy criminal history and the violence of the instant offense, the appellate court held that the trial judge did not abuse his discretion in sentencing defendant to the maximum term. State v. Fletcher, 845 So. 2d 1213, 2003 La. App. LEXIS 1217 (Apr. 29, 2003).

•• Suspension. — Sentence was illegal and was vacated where trial court sentenced defendant to serve three years at hard labor, with one year suspended without placing defendant on probation when it suspended the sentence for second-degree battery. State v. Helou, 822 So. 2d 647, 2002 La. App. LEXIS 1780 (June 5, 2002), remanded by La. 02-2302, 857 So. 2d 1024, 2003 La. LEXIS 2872 (La. Oct. 23, 2003).

• Postconviction Proceedings

•• General Overview. — Defendant’s second-degree battery conviction in violation of La. Rev. Stat. Ann. § 14:34.1 was affirmed because the evidence was legally sufficient to convict defendant of second-degree battery and to infer that defendant intended to inflict serious injury to the victim, the sentence imposed was not disproportionate to the severity of the offense nor was it shocking to the sense of justice, and even though the trial court did not advise defendant of the time period within which to apply for post-conviction relief under La. Code Crim. Proc. Ann. art. 930.8C, that statute did not bestow an enforceable right on an individual defendant. State v. Hunter, 834 So. 2d 6, 2002 La. App. LEXIS 3958 (Dec. 20, 2002).

• Appeals

•• Standards of Review

••• Substantial Evidence

•••• General Overview. — Where the evidence demonstrated that defendant threw hot grease on a co-worker during an argument about a work assignment, there was sufficient evidence to support a conviction for second-degree battery because defendant intended to inflict serious bodily harm. State v. Harris, 842 So. 2d 432, 2003 La. App. LEXIS 649 (Mar. 5, 2003).

EVIDENCE

• Procedural Considerations

•• Weight & Sufficiency. — Reversal of defendant’s conviction was not needed, where the evidence was sufficient to have convicted him of the responsive offense of second-degree battery, and where there was sufficient evidence to have convicted him of the originally charged offense of aggravated battery; it was undisputed that defendant intentionally committed a battery and his wife did not consent to the battery; moreover, there was no evidence to suggest that his wife did anything to physically threaten defendant that would have justified him in striking her repeatedly with the handle of a pistol and with his fists and feet. State v. Odom, 878 So. 2d 582, 2004 La. App. LEXIS 775 (Apr. 2, 2004), writ denied by La. 2004-1105, 883 So. 2d 1026, 2004 La. LEXIS 3026 (La. Oct. 8, 2004).

Medical personnel testimony regarding the victim’s injuries was not necessary to prove that the victim sustained serious bodily injuries, where other evidence showed that the victim was in extreme physical pain, that there was loss of the function of her nose for a two-week period, and obvious disfigurement of her nose; the evidence was sufficient to support defendants’ convictions for second-degree battery. State v. Hall, 871 So. 2d 558, 2004 La. App. LEXIS 674 (Mar. 30, 2004).

Where the evidence showed that (1) defendant was asked to leave the property he became angry, (2) the victim tried unsuccessfully to remove defendant from the porch, (3) then the victim picked up a board and swung it at defendant, (4) defendant stabbed the victim, (5) the victim tried to run away, but defendant caught him and continued to hit and stab him, (6) the victim was much older and smaller than defendant, and (7) defendant was a fifth-felony offender; defendant’s conviction of second-degree battery in violation of La. Rev. Stat. Ann. § 14:34.1 was affirmed because the evidence was sufficient to prove that defendant used force or violence on the victim, with the intent to cause serious bodily harm, and that defendant’s conduct was either not justified by the need to prevent the victim from committing a forcible offense against defendant, or was greater than necessary to prevent it. State v. Robinson, 848 So. 2d 642, 2003 La. App. LEXIS 1420 (May 14, 2003).

Where the evidence demonstrated that defendant threw hot grease on a co-worker during an argument about a work assignment, there was sufficient evidence to support a conviction for second-degree battery because defendant intended to inflict serious bodily harm. State v. Harris, 842 So. 2d 432, 2003 La. App. LEXIS 649 (Mar. 5, 2003).

Defendant’s conviction and sentence for second-degree battery after chasing the victim, who allegedly stole gas from defendant, and striking him in the head, was proper where the victim’s attending physician testified that the victim arrived at the emergency room with serious injuries as a result of blunt force trauma to the head and where the officer’s investigation led him to conclude that defendant had thrown a dense object into the rear windshield of the victim’s truck; thus, the evidence was sufficient to support defendant’s conviction. State v. Rasheed, 841 So. 2d 85, 2003 La. App. LEXIS 626 (Feb. 26, 2003).

Evidence was sufficient to convict defendant of second-degree battery on his estranged wife, where he choked her, shoved her across the bed, kicked her, she could not breathe and thought she was going to die when defendant finally released her, and she still had difficulty breathing when he then beat her about the head and face. State v. Fortino, 837 So. 2d 684, 2002 La. App. LEXIS 4142 (Dec. 30, 2002), writ denied by La. 2003-0251, 843 So. 2d 395, 2003 La. LEXIS 1546 (La. May 9, 2003).

Defendant’s second-degree battery conviction was proper where the evidence was sufficient to support the jury’s finding that, regardless of whom the intended victim was, defendant’s blow was specifically intended to cause serious bodily injury. State v. Druilhet, 716 So. 2d 422, 1998 La. App. LEXIS 2254 (June 29, 1998).
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§ 34.2. Battery of a police officer.

A. (1) Battery of a police officer is a battery committed without the consent of the victim when the offender has reasonable grounds to believe the victim is a police officer acting in the performance of his duty.

(2) For purposes of this Section, “police officer” shall include commissioned police officers, sheriffs, deputy sheriffs, marshals, deputy marshals, correctional officers, federal law enforcement officers, federal law enforcement officers, constables, wildlife enforcement agents, state park wardens, and probation and parole officers.

(3) For purposes of this Section, “battery of a police officer” includes the use of force or violence upon the person of the police officer by throwing feces, urine, blood, saliva, or any form of human waste by an offender while the offender is incarcerated by a court of law and is being detained in any jail, prison, correctional facility, juvenile institution, temporary holding center, halfway house, or detention facility.

B. (1) Whoever commits the crime of battery of a police officer shall be fined not more than five hundred dollars and imprisoned not less than fifteen days nor more than six months without benefit of suspension of sentence.

(2) If at the time of the commission of the offense the offender is under the jurisdiction and legal custody of the Department of Public Safety and Corrections, or is being detained in any jail, prison, correctional facility, juvenile institution, temporary holding center, halfway house, or detention facility, the offender shall be fined not more than one thousand dollars and imprisoned with or without hard labor without benefit of parole, probation, or suspension of sentence for not less than one year nor more than five years. Such sentence shall be consecutive to any other sentence imposed for violation of the provisions of any state criminal law.

(3) If the battery produces an injury that requires medical attention, the offender shall be fined not more than one thousand dollars or imprisoned with or without hard labor for not less than one year nor more than five years, or both. At least thirty days of the sentence imposed shall be served without benefit of parole, probation, or suspension of sentence.

C. The definition of a “police officer” as provided in Paragraph (A)(2) of this Section shall be strictly construed solely for the purposes of this Section and shall not be construed as granting the authority to any agency not defined as a “peace officer” pursuant to the provisions of R.S. 40:2402 to make arrests, perform search and seizures, execute criminal warrants, prevent and detect crime, and enforce the laws of this state. (Added by Acts 1981, No. 258, § 1; Amended by Acts 1982, No. 594, § 1; Acts 1984, No. 871, § 1; Acts 1989, No. 206, § 1; Acts 1990, No. 84, § 1; Acts 1991, No. 132, § 1; Acts 1993, No. 438, § 1; Acts 1994, 3rd Ex. Sess., No. 16, § 1; Acts 1997, No. 486, § 1, eff. Aug. 15, 1997; Acts 1999, No. 338, § 1, eff. Aug. 15, 1999; Acts 1999, No. 872, § 1, eff. Aug. 15, 1999; Acts 2001, No. 944, § 4, eff. Aug. 15, 2001; Acts 2007, No. 52, § 1, eff. June 18, 2007; Acts 2012, No. 174, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 174 inserted “federal law enforcement officers” in (A)(2) and added (C).

2007 Amendments. — Acts 2007, No. 52, § 1, effective June 18, 2007, in (B)(3), substituted “one year nor more than five years” for “one year not more than five years,” and added the last sentence.

2001 Amendments. — Acts 2001, No. 944, § 4, effective August 15, 2001, repealed (C), which read: “Notwithstanding any other provision of law, a misdemeanor offense under this Section may be the subject of a municipal ordinance.”

1999 Amendments. — Acts 1999, No. 338, § 1, effective August 15, 1999, added (C).

Acts 1999, No. 872, § 1, effective August 15, 1999, inserted “state park wardens” in (A)(2).

CROSS REFERENCES

Louisiana Law. — Forfeiture of diminution of sentence, see La. R.S. 15:571.4.

Definitions, see La. R.S. 15:603.

Records of violations of municipal ordinances and of state statutes classified as a misdemeanor or felony, see La. R.S. 44:9.

Blood and saliva testing, see La. C.Cr.P. Art. 221.

Municipal Law. — Battery of a public officer. Shreveport Code of Ordinance § 50-62.

Criminal law > battery of a police officer. Baton Rouge Code of Ordinance § 13:35.1.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — Even though the delinquency petition included the citation to the second degree battery statute, La. Rev. Stat. Ann. § 14:34.1, it was the recitation of facts in the petition, showing criminal conduct, which determined the offense being prosecuted, not the statutory citation, and since the petition did not include any allegation that the offense occurred within a correctional facility or that the deputy required medical attention per La. Rev. Stat. Ann. § 14:34.2, at most, defendant was only charged with the misdemeanor grade of the offense under La. Rev. Stat. Ann. § 14:34.2(B)(1). State ex rel. D. M., 851 So. 2d 1216, 2003 La. App. LEXIS 2199 (July 2, 2003).

Where defendant struck his girlfriend, a police officer in full uniform broke up the fight, and was hit and sustained bleeding cuts to his eyelid near his eyeball that necessitated medical treatment, the evidence was sufficient to support the verdict that defendant battered a police officer in violation of LA. Rev. Stat. Ann. § 14:34.2(B)(3). State v. Breaux, 829 So. 2d 463, 2002 La. App. LEXIS 2737 (Sept. 18, 2002).

La. Const. art. I, § 20 did not entitle defendant to any relief as to his claim that his sentence of five years at hard labor for a conviction for violating La. Rev. Stat. Ann. § 14:34.2 by committing a battery of a police officer was excessive; the record included evidence of defendant’s prior felony convictions, of the severity of the officer’s injuries, of the fact that defendant concealed his identity on arrest, and of the benefit that his plea agreement provided. State v. Barber, 793 So. 2d 251, 2001 La. App. LEXIS 1603 (June 20, 2001).

In defendant’s trial for battery of a police officer in a correctional facility in violation of La. Rev. Stat. Ann. § 14:34:2(B)(2), the State was not required to offer documentation proving that defendant was detained in the correctional facility where two witnesses clearly testified that when the attack occurred, he was an inmate at the facility. State v. Johnson, 771 So. 2d 798, 2000 La. App. LEXIS 2551 (Oct. 20, 2000), reversed by, remanded by La. 2001-0006, 823 So. 2d 917, 2002 La. LEXIS 1832 (La. May 31, 2002).

In defendant’s trial for battery of a police officer in a correctional facility in violation of La. Rev. Stat. Ann. § 14:34:2(B)(2), his request that “simple battery of a police officer” be included as a responsive verdict was properly denied but the trial court erred in failing to instruct the jury that it could find defendant guilty of simple battery as a lesser included and responsive verdict to the charge of battery of a police officer; however, the trial court’s failure to instruct on any of the suggested responsive verdicts was at most harmless error. State v. Johnson, 771 So. 2d 798, 2000 La. App. LEXIS 2551 (Oct. 20, 2000), reversed by, remanded by La. 2001-0006, 823 So. 2d 917, 2002 La. LEXIS 1832 (La. May 31, 2002).

Trial court abused its discretion by imposing a sentence less than that mandated by La. Rev. Stat. Ann. § 15:529.1(D)(3) following defendant’s conviction for battery of a police officer in a correctional facility in violation of La. Rev. Stat. Ann. § 14:34.2(B)(2) where he caused the officer serious bodily injury, a broken nose, and where he did not admit his guilt to the present charge or to his earlier charge. State v. Johnson, 771 So. 2d 798, 2000 La. App. LEXIS 2551 (Oct. 20, 2000), reversed by, remanded by La. 2001-0006, 823 So. 2d 917, 2002 La. LEXIS 1832 (La. May 31, 2002).

Enhancement from a misdemeanor to a felony in La. Rev. Stat. Ann. § 14:34.2(B)(2) did not preclude further enhancement under the habitual offender law, La. Rev. Stat. Ann. § 15:529.1. State v. Johnson, 771 So. 2d 798, 2000 La. App. LEXIS 2551 (Oct. 20, 2000), reversed by, remanded by La. 2001-0006, 823 So. 2d 917, 2002 La. LEXIS 1832 (La. May 31, 2002).

Trial court erred in quashing an indictment against defendant for battery upon a police officer on the basis that La. Rev. Stat. Ann. § 14:34.2 was unconstitutionally vague under La. Const. art. V, § 5(D); the ruling was premature because the trial court quashed the indictment before any evidence was presented. State v. Boyd, 710 So. 2d 1074, 1998 La. LEXIS 975 (Apr. 14, 1998).

There was sufficient evidence to support defendant’s convictions for battery of an officer, in violation of La. Rev. Stat. Ann. § 14:34.2, and resisting an officer, in violation of La. Rev. Stat. Ann. § 14:108, where defendant fled from the officer and hid under a van and then beat the officer about the chest when he apprehended her. State v. Brooks, 595 So. 2d 777, 1992 La. App. LEXIS 562 (Feb. 25, 1992).

Because under La. Rev. Stat. Ann. § 14:34.2, simple battery of a police officer required the special knowledge that the person struck was a commissioned officer acting in the line of duty, defendant was properly charged with only simple battery because her voluntary intoxication precluded a specific intent, and warranted only a finding of general intent. State v. Blancaneaux, 535 So. 2d 1341, 1988 La. App. LEXIS 2669 (Dec. 14, 1988).

State failed to show that defendant intentionally hit a police officer with the handset of a telephone while violently resisting an unlawful arrest and, thus, did not prove an essential element under La. Rev. Stat. Ann. § 14:34.2. State v. Siggers, 490 So. 2d 716, 1986 La. App. LEXIS 7212 (June 11, 1986), writ of certiorari denied by 494 So. 2d 1182, 1986 La. LEXIS 7367 (La. 1986).

•• Miscellaneous Offenses

••• Resisting Arrest

•••• General Overview. — Defendant’s conviction and sentence pursuant to a guilty verdict on two counts of battery of a police officer, pursuant to La. Rev. Stat. Ann. § 14:34.2(B), was reinstated because the officers had probable cause to arrest defendant for remaining on the premises after being asked to leave, pursuant to La. Rev. Stat. Ann. § 14:63.3, and in the process of attempting to make a lawful arrest by placing defendant in handcuffs to lead him outside, the officers sustained the blows inflicted by their own equipment wielded in defendant’s hands in an unjustified use of force to resist the lawful arrest. State v. Ceaser, 859 So. 2d 639, 2003 La. LEXIS 2862 (Oct. 21, 2003).

• Accusatory Instruments

•• Informations

••• General Overview. — Even though the delinquency petition included the citation to the second degree battery statute, La. Rev. Stat. Ann. § 14:34.1, it was the recitation of facts in the petition, showing criminal conduct, which determined the offense being prosecuted, not the statutory citation, and since the petition did not include any allegation that the offense occurred within a correctional facility or that the deputy required medical attention per La. Rev. Stat. Ann. § 14:34.2, at most, defendant was only charged with the misdemeanor grade of the offense under La. Rev. Stat. Ann. § 14:34.2(B)(1). State ex rel. D. M., 851 So. 2d 1216, 2003 La. App. LEXIS 2199 (July 2, 2003).

• Guilty Pleas

•• Alford Pleas. — Prisoner pled guilty under an Alford plea to three counts of battery of a police officer, and never claimed excessive force during the arrest, so the prisoner’s justification defense was barred. Calhoun v. Sanderson, 2003 U.S. Dist. LEXIS 4620 (Mar. 25, 2003).

• Defenses

•• Justification. — Prisoner pled guilty under an Alford plea to three counts of battery of a police officer, and never claimed excessive force during the arrest, so the prisoner’s justification defense was barred. Calhoun v. Sanderson, 2003 U.S. Dist. LEXIS 4620 (Mar. 25, 2003).

• Scienter

•• Specific Intent. — Because under La. Rev. Stat. Ann. § 14:34.2, simple battery of a police officer required the special knowledge that the person struck was a commissioned officer acting in the line of duty, defendant was properly charged with only simple battery because her voluntary intoxication precluded a specific intent, and warranted only a finding of general intent. State v. Blancaneaux, 535 So. 2d 1341, 1988 La. App. LEXIS 2669 (Dec. 14, 1988).

• Jury Instructions

•• Particular Instructions

••• Lesser Included Offenses. — In defendant’s trial for battery of a police officer in a correctional facility in violation of La. Rev. Stat. Ann. § 14:34:2(B)(2), his request that “simple battery of a police officer” be included as a responsive verdict was properly denied but the trial court erred in failing to instruct the jury that it could find defendant guilty of simple battery as a lesser included and responsive verdict to the charge of battery of a police officer; however, the trial court’s failure to instruct on any of the suggested responsive verdicts was at most harmless error. State v. Johnson, 771 So. 2d 798, 2000 La. App. LEXIS 2551 (Oct. 20, 2000), reversed by, remanded by La. 2001-0006, 823 So. 2d 917, 2002 La. LEXIS 1832 (La. May 31, 2002).

• Sentencing

•• Guidelines

••• General Overview. — Trial court abused its discretion by imposing a sentence less than that mandated by La. Rev. Stat. Ann. § 15:529.1(D)(3) following defendant’s conviction for battery of a police officer in a correctional facility in violation of La. Rev. Stat. Ann. § 14:34.2(B)(2) where he caused the officer serious bodily injury, a broken nose, and where he did not admit his guilt to the present charge or to his earlier charge. State v. Johnson, 771 So. 2d 798, 2000 La. App. LEXIS 2551 (Oct. 20, 2000), reversed by, remanded by La. 2001-0006, 823 So. 2d 917, 2002 La. LEXIS 1832 (La. May 31, 2002).

••• Adjustments & Enhancements

•••• Criminal History

••••• Prior Felonies. — Enhancement from a misdemeanor to a felony in La. Rev. Stat. Ann. § 14:34.2(B)(2) did not preclude further enhancement under the habitual offender law, La. Rev. Stat. Ann. § 15:529.1. State v. Johnson, 771 So. 2d 798, 2000 La. App. LEXIS 2551 (Oct. 20, 2000), reversed by, remanded by La. 2001-0006, 823 So. 2d 917, 2002 La. LEXIS 1832 (La. May 31, 2002).

•• Imposition

••• Factors. — La. Const. art. I, § 20 did not entitle defendant to any relief as to his claim that his sentence of five years at hard labor for a conviction for violating La. Rev. Stat. Ann. § 14:34.2 by committing a battery of a police officer was excessive; the record included evidence of defendant’s prior felony convictions, of the severity of the officer’s injuries, of the fact that defendant concealed his identity on arrest, and of the benefit that his plea agreement provided. State v. Barber, 793 So. 2d 251, 2001 La. App. LEXIS 1603 (June 20, 2001).

EVIDENCE

• Procedural Considerations

•• Weight & Sufficiency. — Where defendant struck his girlfriend, a police officer in full uniform broke up the fight, and was hit and sustained bleeding cuts to his eyelid near his eyeball that necessitated medical treatment, the evidence was sufficient to support the verdict that defendant battered a police officer in violation of LA. Rev. Stat. Ann. § 14:34.2(B)(3). State v. Breaux, 829 So. 2d 463, 2002 La. App. LEXIS 2737 (Sept. 18, 2002).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Executive orders calling the Louisiana Army National Guard (Guard) to state active duty for the purposes of providing security, directing traffic flow, protecting restricted areas, or the like with respect to civil emergencies or natural disasters necessarily and implicitly carry with them the granting of the peace officer powers provided for in R.S. 29:7.1 as the necessary and implied means of fulfilling such purposes. Various statutes cited may provide basis for arresting those who obstruct or interfere with Guard in carrying out its duties and operations in response to civil emergencies and natural disasters., OPINION No. 86-101, La. Atty. Gen. Op. No. 1986-101; 1986 La. AG LEXIS 700.

When a record is ordered by a court to be expunged, destruction of the record may not follow automatically. The office or agency holding the record must pay close attention to the court’s order, what crime is being expunged, and the provisions of La. R.S. 44:9., OPINION 96-294, La. Atty. Gen. Op. No. 1996-294; 1996 La. AG LEXIS 436.

Probation officers are “law enforcement personnel” entitled to unhampered access over bridges and ferries., Opinion No. 01-454A, La. Atty. Gen. Op. No. 2001-454; 2002 La. AG LEXIS 337.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1986-1987: A Faculty Symposium: Criminal Procedure. 48 La. L. Rev. 257 (November, 1987).

Article: The Louisiana Criminal Code of 1942 — Doctrinal Provisions, Defenses, and Theories of Culpability. 52 La. L. Rev. 1083 (May, 1992).

§ 34.3. Battery of a school teacher.


A. Battery of a school teacher is a battery committed without the consent of the victim when the offender has reasonable grounds to believe the victim is a school teacher acting in the performance of employment duties.

B. For purposes of this Section:

(1) “School teacher” shall include any teacher or instructor, administrator, staff person, or employee of any public or private elementary, secondary, vocational-technical training, special, or postsecondary school or institution. For purposes of this Section, “school teacher” shall also include any teacher aide and paraprofessional, school bus driver, food service worker, and other clerical, custodial, or maintenance personnel employed by a city, parish, or other local public school board.

(2) “School” means any public or nonpublic elementary, secondary, high school, vocational-technical school, college, special, or postsecondary school or institution, or university in this state.

(3) “Student” means any person registered or enrolled at the school where the school teacher is employed.

C. Whoever commits the crime of battery of a school teacher shall be punished as follows:

(1) If the battery was committed by a student, upon conviction, the offender shall be fined not more than five thousand dollars or imprisoned not less than thirty days nor more than one year. At least seventy-two hours of the sentence imposed shall be imposed without benefit of suspension of sentence.

(2) If the battery was committed by someone who is not a student, the offender shall be fined not more than five thousand dollars or imprisoned with or without hard labor for not less than one year nor more than five years, or both.

(3) If the battery produces an injury that requires medical attention, the offender shall be fined not more than five thousand dollars or imprisoned with or without hard labor for not less than one year nor more than five years, or both. (Acts 1985, No. 871, § 1; Acts 1994, 3rd Ex. Sess., No. 44, § 1; Acts 1999, No. 936, § 1, eff. Aug. 15, 1999; Acts 2008, No. 295, § 1, eff. June 17, 2008; Acts 2009, No. 283, § 1, eff. Aug. 15, 2009.)

2009 Amendments. — The 2009 amendment by No. 283 redesignated former (A)(1) and (A)(2) as (A) and (B); added the (B)(1) designation; added (B)(2) and (B)(3); redesignated former (B) as (C); added the (C)(1) designation; added “If the battery was committed by a student, upon conviction, the offender shall be” to the beginning of (C)(1); added (C)(2) and (C)(3); and made a related change.

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute made a minor stylistic change in (A)(2), as amended by Acts 2008, No. 295, § 1.

2008 Amendments. — Acts 2008, No. 295, § 1, effective June 17, 2008, added the last sentence and made a minor stylistic change in (A)(2); in (B), substituted “five thousand dollars” for “one thousand dollars,” substituted “thirty days” for “fifteen days,” and substituted “one year” for “six months.”

1999 Amendments. — Acts 1999, No. 936, § 1, effective August 15, 1999, in (B), substituted “not less than fifteen days nor more than six months” for “not less than two months nor more than six months or both,” and added the last sentence.

CROSS REFERENCES

Louisiana Law. — Discipline of pupils; suspension; expulsion, see La. R.S. 17:416.

Records of violations of municipal ordinances and of state statutes classified as a misdemeanor or felony, see La. R.S. 44:9.

Municipal Law. — Battery of a school teacher. Shreveport Code of Ordinance § 50-63.

Criminal law > battery of a school teacher. Baton Rouge Code of Ordinance § 13:35.2.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — When a record is ordered by a court to be expunged, destruction of the record may not follow automatically. The office or agency holding the record must pay close attention to the court’s order, what crime is being expunged, and the provisions of La.R.S. 44:9., OPINION 96-294, La. Atty. Gen. Op. No. 1996-294; 1996 La. AG LEXIS 436.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1986-1987: A Faculty Symposium: Criminal Procedure. 48 La. L. Rev. 257 (November, 1987).

Article: The Louisiana Criminal Code of 1942 — Doctrinal Provisions, Defenses, and Theories of Culpability. 52 La. L. Rev. 1083 (May, 1992).

§ 34.4. Battery of a school or recreation athletic contest official.

A. (1) Battery of a school or recreation athletic contest official is a battery committed without the consent of the victim when the offender has reasonable grounds to believe the victim is a school athletic or recreation contest official.

(2) For purposes of this Section, “school athletic contest official” means any referee, umpire, coach, instructor, administrator, staff person, or school or school board employee of any public or private elementary and secondary school while actively engaged in the conducting, supervising, refereeing, or officiating of a school sanctioned interscholastic athletic contest.

(3) For purposes of this Section, “recreation athletic contest official” means any referee, umpire, coach, instructor, administrator, staff person, or recreation employee of any public or quasi public recreation program while actively engaged in the conducting, supervising, refereeing, or officiating of a sanctioned recreation athletic contest.

B. (1) Whoever commits the crime of battery of a school or recreation athletic contest official shall be fined not more than five hundred dollars and imprisoned not less than forty-eight hours nor more than six months without benefit of suspension of sentence, except as provided in Paragraph (2).

(2) The court, in its discretion, may suspend the imposition of the sentence and place the offender on probation with the condition that he shall perform five days of community service work. Failure to successfully complete the community service work, as determined by the supervisor of the program to which he is assigned, may result in revocation of probation. (Acts 1990, No. 675, § 1; Acts 1999, No. 1046, § 1.)

1999 Amendments. — Acts 1999, No. 1046, § 1, effective August 15, 1999, added (A)(3); inserted “or recreation” in the section heading; in (A)(1), inserted “or recreation” in two places; inserted “elementary and” in (A)(2); in (B)(1), inserted “or recreation,” substituted “forty-eight hours” for “fifteen days,” and added “except as provided in Paragraph (2)”; deleted “serve two days in jail or” following “he shall” in (B)(2).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1986-1987: A Faculty Symposium: Criminal Procedure. 48 La. L. Rev. 257 (November, 1987).

Article: The Louisiana Criminal Code of 1942 — Doctrinal Provisions, Defenses, and Theories of Culpability. 52 La. L. Rev. 1083 (May, 1992).

Comment: The Louisiana Constitution’s Declaration of Rights: Post-Hardwick Protection for Sexual Privacy? 62 Tul. L. Rev. 767 (March, 1988).

§ 34.5. Battery of a correctional facility employee.

A. (1) Battery of a correctional facility employee is a battery committed without the consent of the victim when the offender has reasonable grounds to believe the victim is a correctional facility employee acting in the performance of his duty.

(2) For purposes of this Section, “correctional facility employee” means any employee of any jail, prison, correctional facility, juvenile institution, temporary holding center, halfway house, or detention facility.

(3) For purposes of this Section, “battery of a correctional facility employee” includes the use of force or violence upon the person of the employee by throwing feces, urine, blood, saliva, or any form of human waste by an offender while the offender is incarcerated and is being detained in any jail, prison, correctional facility, juvenile institution, temporary holding center, halfway house, or detention facility.

B. (1) Whoever commits the crime of battery of a correctional facility employee shall be fined not more than five hundred dollars and imprisoned not less than fifteen days nor more than six months without benefit of suspension of sentence.

(2) If at the time of the commission of the offense the offender is under the jurisdiction and legal custody of the Department of Public Safety and Corrections, or is being detained in any jail, prison, correctional facility, juvenile institution, temporary holding center, halfway house, or detention facility, the offender shall be fined not more than one thousand dollars and imprisoned with or without hard labor without benefit of parole, probation, or suspension of sentence for not less than one year nor more than five years. Such sentence shall be consecutive to any other sentence imposed for violation of the provisions of any state criminal law. (Acts 1997, No. 486, § 1; Acts 1999, No. 86, § 1.)

1999 Amendments. — Acts 1999, No. 86, § 1, effective August 15, 1999, in (A)(3), substituted “by an offender” for “on an offender,” and deleted “by a court of law” following “is incarcerated.”
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — Where defendant was convicted of three counts of battery on a correctional facility employee, defendant’s prior felony conviction, his subsequent probation violation, his commission of the offense while in custody, and the fact that the three three-year sentences were ordered to be served concurrent with each other did not constitute an excessive sentence; although defendant had a bipolar disorder, the record showed defendant was in denial of defendant’s medical needs and a threat to the public. State v. Bingham, 838 So. 2d 125, 2003 La. App. LEXIS 240 (Feb. 5, 2003).

Where a witnesses testified defendant punched and spat in a deputy’s face, there was sufficient evidence for a rational trier of fact to convict defendant of battery of a correctional facility employee in violation of La. Rev. Stat. Ann. § 14:34.5. State v. Elliot, 809 So. 2d 203, 2001 La. App. LEXIS 1653 (June 22, 2001).

Battery of a correctional facility employee in violation of La. Rev. Stat. Ann. § 14:34.5 is a general intent, rather than specific intent, crime as the offense requires neither the infliction of serious bodily harm nor the intent to inflict serious injury. State v. Elliot, 809 So. 2d 203, 2001 La. App. LEXIS 1653 (June 22, 2001).

The statutory definition of battery of a correctional facility employee in violation of La. Rev. Stat. Ann. § 14:34.5 does not include the intent to produce or accomplish some prescribed consequence. State v. Elliot, 809 So. 2d 203, 2001 La. App. LEXIS 1653 (June 22, 2001).

• Trials

•• Motions for Mistrial. — Trial court did not err in denying defendant’s motion for mistrial after State introduced evidence that defendant was housed in maximum security pod at the time of the alleged battery on a corrections officer; even if the trial court erred, the error was harmless because of the nature of the crime charged, a jury could infer that defendant had committed a previous crime. State v. Marsalis, 902 So. 2d 1081, 2005 La. App. LEXIS 1088 (Apr. 26, 2005).

§ 34.5.1. Battery of a bus operator.

A. Battery of a bus operator is a battery committed without the consent of the victim when the offender has reasonable grounds to believe the victim is a bus operator.

B. For the purposes of this Section, a “bus operator” means any person employed by a public transit system who operates a bus, as defined in R.S. 32:1(5), or who operates an electronically operated cable car while that person is on duty in the course and scope of his or her employment, regardless of whether the bus is in motion at the time of the offense. “Bus operator” shall not include any person who operates a school bus.

C. Whoever commits the crime of battery on a bus operator shall be fined not more than five hundred dollars and imprisoned for not less than forty-eight hours nor more than six months without benefit of probation, parole, or suspension of sentence. (Acts 2003, No. 1244, § 1.)

§ 34.6. Disarming of a peace officer.

A. Disarming of a peace officer is committed when an offender, through use of force or threat of force, and without the consent of the peace officer, takes possession of any law enforcement equipment from the person of a peace officer or from an area within the peace officer’s immediate control, when the offender has reasonable grounds to believe that the victim is a peace officer acting in the performance of his duty.

B. For purposes of this Section:

(1) “Law enforcement equipment” shall include any firearms, weapons, restraints, ballistics shields, forced entry tools, defense technology equipment, self-defense batons, self-defense sprays, chemical weapons, or electro shock weapons issued to a peace officer and used in the course and scope of his law enforcement duties.

(2) “Peace officer” shall include commissioned police officers, sheriffs, deputy sheriffs, marshals, deputy marshals, correctional officers, constables, wildlife enforcement agents, park wardens, livestock brand inspectors, forestry officers, and probation and parole officers.

C. Whoever commits the crime of disarming of a peace officer shall be imprisoned at hard labor for not more than five years. (Acts 1997, No. 558, § 1, eff. Aug. 15, 1997; Acts 2003, No. 697, § 1, eff. Aug. 15, 2003; Acts 2010, No. 820, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 820 redesignated former (A)(1) as (A); substituted “any law enforcement equipment” for “a firearm” in (A); redesignated former (A)(2) as (B); added (B)(1); added the (B)(2) designation; added “livestock brand inspectors, forestry officers” in (B)(2); redesignated former (B) as (C); and made related changes.

2003 Amendments. — Acts 2003, No. 697, § 1, effective August 15, 2003, inserted, “park wardens” following, “enforcement agents” in (A)(a)(2).
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CRIMINAL LAW & PROCEDURE

• Appeals

•• Standards of Review

••• Substantial Evidence

•••• General Overview. — Evidence was sufficient to show that defendant attempted to disarm a police officer, in violation of La. Rev. Stat. Ann. §§ 14:27 and 14:34.6, because the officer testified that he had drawn his weapon, identified himself as a sheriff’s officer, and asked to see defendant’s hands. Defendant not only failed to comply with the uniformed officer’s commands, but began moving aggressively toward him, lunging at him, and going for his gun. State v. Merritt, 877 So. 2d 1079, 2004 La. App. LEXIS 1667 (June 29, 2004), writ denied by La. 2004-1849, 888 So. 2d 228, 2004 La. LEXIS 3660 (La. Nov. 24, 2004).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Probation officers are “law enforcement personnel” entitled to unhampered access over bridges and ferries., Opinion No. 01-454A, La. Atty. Gen. Op. No. 2001-454; 2002 La. AG LEXIS 337.

§ 34.7. Aggravated second degree battery.

A. Aggravated second degree battery is a battery committed with a dangerous weapon when the offender intentionally inflicts serious bodily injury.

B. For purposes of this Section, the following words shall have the following meanings:

(1) “Active member of the United States Armed Forces” shall mean an active member of the United States Army, the United States Marine Corps, the United States Navy, the United States Air Force, the United States Coast Guard, or the National Guard.

(2) “Disabled veteran” shall mean a veteran member of the United States Army, the United States Marine Corps, the United States Navy, the United States Air Force, the United States Coast Guard, or the National Guard who is disabled as determined by the United States Department of Veteran Affairs.

(3) “Serious bodily injury” means bodily injury which involves unconsciousness, extreme physical pain or protracted and obvious disfigurement, or protracted loss or impairment of the function of a bodily member, organ, or mental faculty, or a substantial risk of death.

C. Whoever commits the crime of aggravated second degree battery shall be fined not more than ten thousand dollars or imprisoned, with or without hard labor, for not more than fifteen years, or both. At least one year of the sentence imposed shall be served without benefit of parole, probation, or suspension of sentence if the offender knew or should have known that the victim is an active member of the United States Armed Forces or is a disabled veteran and the aggravated second degree battery was committed because of that status. (Acts 1997, No. 1318, § 1, eff. July 15, 1997; Acts 2012, No. 40, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 40 deleted the (A)(1) designation; redesignated former (A)(2) and (B) as (B) and (C); added “the following words shall have the following meanings” in the introductory language of (B); added (B)(1) and (B)(2); added the (B)(3) designation; added the second sentence of present (C); and made a stylistic change.

CROSS REFERENCES

Louisiana Law. — Refusal to hire or contract; termination of employment; exemption; appeal procedure; waiver, see La. R.S. 40:1300.53.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — Where defendant was convicted of aggravated second-degree battery after he attacked a police officer with a knife, without provocation while the officer was working off-duty detail at a dance, and defendant refused to back down, the evidence was sufficient to support the conviction. State v. Henry, 823 So. 2d 1064, 2002 La. App. LEXIS 2582 (Aug. 14, 2002).

••• Robbery

•••• General Overview. — Videotape of defendants using the victim’s stolen credit card to make purchases (later traced to them through credit card receipts and a shopping list), the victim’s positive identification of one of the defendants as the man who beat him and who took his money clip, cash, credit card and other valuables, and the fact that the weapon used was found in defendants’ car, was sufficient evidence to sustain defendants’ convictions for armed robbery, conspiracy to commit armed robbery, and aggravated second-degree battery. State v. Hampton, 865 So. 2d 284, 2004 La. App. LEXIS 57 (Jan. 28, 2004), writ denied by La. 2004-0834, 896 So. 2d 57, 2005 La. LEXIS 621 (La. Mar. 11, 2005), writ denied by La. 2004-2380, 903 So. 2d 452, 2005 La. LEXIS 1903 (La. June 3, 2005).

• Scienter

•• Specific Intent. — Although a conviction under La. Rev. Stat. Ann. § 14:34.7 requires a finding of specific intent, the statute applies to an offender who unintentionally injures someone while specifically intending and physically attempting to injure another; under the doctrine of transferred intent, because defendant had the specific intent to injure his wife when he threw a frying pan at her, he also had the specific intent to injure his two children. State v. P.M., 786 So. 2d 857, 2001 La. App. LEXIS 862 (May 2, 2001).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: The Jaws that Bite, the Claws that Snatch. 62 La. L. Rev. 303 (Fall, 2001).

Comment: In the Doghouse or in the Jailhouse?: The Possibility of Criminal Prosecution of the Owners of Vicious Dogs in Louisiana. 49 Loy. L. Rev. 953 (Winter, 2003).

§ 35. Simple battery.

Simple battery is a battery committed without the consent of the victim.

Whoever commits a simple battery shall be fined not more than one thousand dollars or imprisoned for not more than six months, or both. (Acts 1978, No. 394, § 1; Acts 2006, No. 81, § 1, eff. Aug. 15, 2006.)

2006 Amendments. — Acts 2006, No. 81, § 1, effective August 15, 2006, substituted “one thousand dollars” for “five hundred dollars.”

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 15:603.

Sentence imposed on felony or specifically enumerated misdemeanor in which firearm was possessed, used, or discharged, see La. C.Cr.P. Art. 893.3.

Municipal Law. — Aggravated assault. Shreveport Code of Ordinance § 50-66.

Assault defined. Shreveport Code of Ordinance § 50-65.

Criminal law > simple battery. Baton Rouge Code of Ordinance § 13:35.

Intimidation by officers. Shreveport Code of Ordinance § 50-69.

Negligent injuring. Shreveport Code of Ordinance § 50-68.

Offenses against the person > battery. New Orleans Code of Ordinance § 54-96.

Simple assault. Shreveport Code of Ordinance § 50-67.

Simple battery. Shreveport Code of Ordinance § 50-64.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview

• Double Jeopardy

•• Attachment Jeopardy

• Trials

•• Defendant’s Rights

••• Right to Jury Trial

•••• General Overview

EVIDENCE

• Procedural Considerations

•• Weight & Sufficiency

CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Double Jeopardy. — Based on the two applicable tests, a defendant was not deprived of the protection from double jeopardy, as defined by La. Code Crim. Proc. Ann. arts. 591 and 596, afforded him by U.S. Const. amend. V and La. Const. art. 1, § 15, because each of two battery of a police officer offenses and one simple battery offense under La. Rev. Stat. Ann. § 14:35, were separate and distinct given that each was committed against a different officer, and the gravamen of simple battery was not included within a resisting arrest offense under La. Rev. Stat. Ann. § 14:108, for which the defendant had been previously tried and convicted. State v. Love, 602 So. 2d 1014, 1992 La. App. LEXIS 1527 (May 20, 1992).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — Evidence presented by the prosecution was insufficient to satisfy the serious bodily injury requirement of La. Rev. Stat. Ann. § 14:34.1, where the evidence showed that during an altercation between defendant and the victim, the victim suffered a bloody nose; therefore, the conviction for second degree battery was vacated and a conviction for simple battery was entered. State v. Helou, 857 So. 2d 1024, 2003 La. LEXIS 2872 (Oct. 23, 2003).

Where defendant choked his daughter outside their home and argued that he was justified under La. Rev. Stat. Ann. 14:18(4) in taking action to properly discipline his child, the trial court did not commit error in finding sufficient evidence to prove that defendant committed simple battery upon his daughter, a violation of La. Rev. Stat. Ann. § 14:35, when he restrained her and choked her outside of their residence. State v. Miller, 746 So. 2d 118, 1999 La. App. LEXIS 2763 (Oct. 13, 1999), writ denied by La. 1999-3259, 761 So. 2d 541, 2000 La. LEXIS 1322 (La. May 5, 2000).

Where defendant was convicted of aggravated battery, the court rendered a judgment of conviction on a lesser-included responsive offense because the court found that the evidence did not support a conviction for aggravated battery but supported a conviction for simple battery. State v. Dunn, 709 So. 2d 852, 1998 La. App. LEXIS 271 (Feb. 25, 1998).

Evidence supported defendant’s conviction for simple battery in violation of La. Rev. Stat. Ann. § 14:35 where the victims testified that, despite their protestations and their efforts to shield themselves, defendant struck them repeatedly with an electrical extension cord. State v. Hernandez, 686 So. 2d 92, 1996 La. App. LEXIS 3037 (Dec. 18, 1996).

Defendant was properly convicted of simple battery for spitting on another person; spitting was an offensive touching that constituted an act of criminal violence against the victim. State v. Lachney, 621 So. 2d 846, 1993 La. App. LEXIS 2341 (June 9, 1993).

Crimes of simple battery, La. Rev. Stat. Ann. § 14:35, or cruelty to a juvenile, La. Rev. Stat. Ann. § 14:93, were sufficient to prove that the nonintentional homicide of a child was the result of defendant’s commission of a crime. State v. Bolden, 501 So. 2d 942, 1987 La. App. LEXIS 8528 (Jan. 21, 1987).

Defendant’s conviction for simple battery was affirmed where defendant intentionally used force or violence against the person of the victim without the victim’s consent and without justification; all the elements of simple battery as defined under La. Rev. Stat. Ann. § 14:35 were present. State v. Ricaud, 480 So. 2d 1019, 1985 La. App. LEXIS 10575 (Dec. 16, 1985).

On appeal from the denial of a motion for a directed verdict, a review of the record indicated that there was no evidence that defendants had committed a battery upon the victim where there were no witnesses who could identify them. State v. Bradley, 310 So. 2d 582, 1975 La. LEXIS 3541 (Mar. 31, 1975).

Because simple battery required general intent, whereas, attempted murder required specific intent, simple battery and attempted murder were not identical and the prosecution of defendant for attempted murder did not constitute former jeopardy. State v. Comeaux, 249 LA. 914, 192 So. 2d 122, 1966 La. LEXIS 2165 (Nov. 7, 1966).

• Double Jeopardy

•• Attachment Jeopardy. — Because simple battery required general intent, whereas, attempted murder required specific intent, simple battery and attempted murder were not identical and the prosecution of defendant for attempted murder did not constitute former jeopardy. State v. Comeaux, 249 LA. 914, 192 So. 2d 122, 1966 La. LEXIS 2165 (Nov. 7, 1966).

• Trials

•• Defendant’s Rights

••• Right to Jury Trial

•••• General Overview. — Defendant charged with simple battery under La. Rev. Stat. Ann. § 14:35 was not entitled to a jury trial under La. Code Crim. Proc. Ann. art. 779. State v. Duplantis, 296 So. 2d 818, 1974 La. LEXIS 3628 (June 10, 1974).

EVIDENCE

• Procedural Considerations

•• Weight & Sufficiency. — Evidence supported defendant’s conviction for simple battery in violation of La. Rev. Stat. Ann. § 14:35 where the victims testified that, despite their protestations and their efforts to shield themselves, defendant struck them repeatedly with an electrical extension cord. State v. Hernandez, 686 So. 2d 92, 1996 La. App. LEXIS 3037 (Dec. 18, 1996).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1986-1987: A Faculty Symposium: Criminal Procedure. 48 La. L. Rev. 257 (November, 1987).

Note: The Jaws that Bite, the Claws that Snatch. 62 La. L. Rev. 303 (Fall, 2001).

Developments in the Law 1981-1982: A Symposium: Criminal Law. 43 La. L. Rev. 361 (November, 1982).

Developments in the Law, 1981-1982: A Symposium: Criminal Trial Procedure. 43 La. L. Rev. 375 (November, 1982).

Article: The Louisiana Criminal Code of 1942 — Doctrinal Provisions, Defenses, and Theories of Culpability. 52 La. L. Rev. 1083 (May, 1992).

Comment: Knowledge, Intent, System, and Motive: A Much Needed Return to the Requirement of Independent Relevance. 55 La. L. Rev. 179 (September, 1994).

General Law Reviews. — Article — Part I: Is Obtaining an Arrestee’s DNA a Valid Special Needs Search Under the Fourth Amendment? What Should (and Will) the Supreme Court Do?. 34 J.L. Med. & Ethics 165 (2006).

Article: Stopping the Chronic Batterer Through Legislation: Will It Work This Time? 31 Pepp. L. Rev. 709 (2004).

INDEPENDENT ARTICLE: Is Obtaining an Arrestee’s DNA a Valid Special Needs Search Under the Fourth Amendment? What Should (and Will) the Supreme Court Do?. 33 J.L. Med. & Ethics 102 (Spring 2005).

§ 35.1. Battery of a child welfare or adult protective service worker.

A. (1) Battery of a child welfare or adult protective service worker is a battery committed without the consent of the victim when the offender has reasonable grounds to believe the victim is a child welfare or adult protective service worker working in the performance of employment duties who has presented proper identification.

(2) For purposes of this Section, “child welfare worker” shall include any child protection investigator, family services worker, foster care worker, adoption worker, any supervisor of the above, or any person authorized to transport clients for the agency, or court appointed special advocate (CASA) program representative.

(3) For purposes of this Section, “adult protective service worker” shall include any adult protection specialist or adult protection specialist supervisor employed by the Department of Health and Hospitals or the Governor’s Office of Elderly Affairs.

B. Whoever commits the crime of battery of a child welfare or adult protective service worker shall be fined not more than five hundred dollars and shall be imprisoned not less than fifteen days nor more than six months, or both. At least seventy-two hours of the sentence imposed shall be served without benefit of suspension of sentence. If the battery produces an injury which requires medical attention, the offender shall be fined not more than one thousand dollars or imprisoned with or without hard labor for not less than one year nor more than five years, or both. (Acts 1987, No. 902, § 1; Acts 2005, No. 59, § 1, eff. June 16, 2005; Acts 2008, No. 43, § 1, eff. Aug. 15, 2008.)

2008 Amendments. — Acts 2008, No. 43, § 1, effective August 15, 2008, inserted “or adult protective service” in the section heading, (A)(1), and (B); and added (A)(3).

2005 Amendments. — Acts 2005, No. 59, § 1, effective June 16, 2005, substituted “Battery” for “Simple battery” in the section heading, (A)(1), and (B); deleted “other than a second degree battery or aggravated battery” from the definition in (A)(1); added “or court appointed special advocate (CASA) program representative” in (A)(2); in (B), inserted “shall be” preceding “imprisoned” in the first sentence, substituted “or both” for “without benefit of suspension of sentence” at the end of the first sentence, and added the second and third sentences.

TREATISES AND LAW REVIEWS

General Law Reviews. — Article: Stopping the Chronic Batterer Through Legislation: Will It Work This Time? 31 Pepp. L. Rev. 709 (2004).

§ 35.2. Simple battery of the infirm.

A. Simple battery of the infirm is a battery committed against an infirm, disabled, or aged person who is incapable of consenting to the battery due to either of the following:

(1) Advanced age.

(2) Unsoundness of mind, stupor, abnormal condition of the mind, or other mental or developmental disability, regardless of the age of the victim.

B. For purposes of this Section, “infirm, disabled, or aged person” shall include but not be limited to any individual who is a resident of a nursing home, mental retardation facility, mental health facility, hospital, or other residential facility, or any individual who is sixty years of age or older. Lack of knowledge of the person’s age shall not be a defense.

C. Whoever commits the crime of battery of the infirm shall be fined not more than five hundred dollars and imprisoned not less than thirty days nor more than six months, or both. (Acts 1999, No. 1056, § 1.)

LSLI 2007 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law removed the “As appears in enrolled bill” footnote following (C).

CROSS REFERENCES

Louisiana Law. — Refusal to hire or contract; termination of employment; exemption; appeal procedure; waiver, see La. R.S. 40:1300.53.


§ 35.3. Domestic abuse battery.

A. Domestic abuse battery is the intentional use of force or violence committed by one household member upon the person of another household member.

B. For purposes of this Section:

(1) “Community service activities” as used in this Section may include duty in any morgue, coroner’s office, or emergency treatment room of a state-operated hospital or other state-operated emergency treatment facility, with the consent of the administrator of the morgue, coroner’s office, hospital, or facility.

(2) “Household member” means any person of the opposite sex presently living in the same residence or living in the same residence within five years of the occurrence of the domestic abuse battery with the defendant as a spouse, whether married or not, or any child presently living in the same residence or living in the same residence within five years immediately prior to the occurrence of domestic abuse battery, or any child of the offender regardless of where the child resides.

(3) “Strangulation” means intentionally impeding the normal breathing or circulation of the blood by applying pressure on the throat or neck or by blocking the nose or mouth of the victim.

C. On a first conviction, notwithstanding any other provision of law to the contrary, the offender shall be fined not less than three hundred dollars nor more than one thousand dollars and shall be imprisoned for not less than thirty days nor more than six months. At least forty-eight hours of the sentence imposed shall be served without benefit of parole, probation, or suspension of sentence. Imposition or execution of the remainder of the sentence shall not be suspended unless either of the following occur:

(1) The offender is placed on probation with a minimum condition that he serve four days in jail and participate in a court-approved domestic abuse prevention program, and the offender shall not own or possess a firearm throughout the entirety of the sentence.

(2) The offender is placed on probation with a minimum condition that he perform eight, eight-hour days of court-approved community service activities and participate in a court-approved domestic abuse prevention program, and the offender shall not own or possess a firearm throughout the entirety of the sentence.

D. On a conviction of a second offense, notwithstanding any other provision of law to the contrary, regardless of whether the second offense occurred before or after the first conviction, the offender shall be fined not less than seven hundred fifty dollars nor more than one thousand dollars and shall be imprisoned for not less than sixty days nor more than six months. At least fourteen days of the sentence imposed shall be served without benefit of parole, probation, or suspension of sentence, and the offender shall be required to participate in a court-approved domestic abuse prevention program. Imposition or execution of the remainder of the sentence shall not be suspended unless either of the following occur:

(1) The offender is placed on probation with a minimum condition that he serve thirty days in jail and participate in a court-approved domestic abuse prevention program, and the offender shall not own or possess a firearm throughout the entirety of the sentence.

(2) The offender is placed on probation with a minimum condition that he perform thirty eight-hour days of court-approved community service activities and participate in a court-approved domestic abuse prevention program, and the offender shall not own or possess a firearm throughout the entirety of the sentence.

E. On a conviction of a third offense, notwithstanding any other provision of law to the contrary and regardless of whether the offense occurred before or after an earlier conviction, the offender shall be imprisoned with or without hard labor for not less than one year nor more than five years and shall be fined two thousand dollars. The first year of the sentence of imprisonment shall be imposed without benefit of probation, parole, or suspension of sentence.

F. (1) Except as otherwise provided in Paragraph (2) of this Subsection, on a conviction of a fourth or subsequent offense, notwithstanding any other provision of law to the contrary and regardless of whether the fourth offense occurred before or after an earlier conviction, the offender shall be imprisoned with hard labor for not less than ten years nor more than thirty years and shall be fined five thousand dollars. The first three years of the sentence of imprisonment shall be imposed without benefit of probation, parole, or suspension of sentence.

(2) If the offender has previously received the benefit of suspension of sentence, probation, or parole as a fourth or subsequent offender, no part of the sentence may be imposed with benefit of suspension of sentence, probation, or parole, and no portion of the sentence shall be imposed concurrently with the remaining balance of any sentence to be served for a prior conviction for any offense.

G. (1) For purposes of determining whether a defendant has a prior conviction for violation of this Section, a conviction under this Section, or a conviction under the laws of any state or an ordinance of a municipality, town, or similar political subdivision of another state which prohibits the intentional use of force or violence committed by one household member upon another household member of the opposite sex presently or formerly living in the same residence with the defendant as a spouse, whether married or not, shall constitute a prior conviction.

(2) For purposes of this Section, a prior conviction shall not include a conviction for an offense under this Section if the date of completion of sentence, probation, parole, or suspension of sentence is more than ten years prior to the commission of the crime with which the defendant is charged, and such conviction shall not be considered in the assessment of penalties hereunder. However, periods of time during which the offender was incarcerated in a penal institution in this or any other state shall be excluded in computing the ten-year period.

H. An offender ordered to participate in a domestic abuse prevention program required by the provisions of this Section shall pay the cost incurred in participation in the program. Failure to make such payment shall subject the offender to revocation of probation, unless the court determines that the offender is unable to pay.

I. This Subsection shall be cited as the “Domestic Abuse Child Endangerment Law”. When the state proves, in addition to the elements of the crime as set forth in Subsection A of this Section, that a minor child thirteen years of age or younger was present at the residence or any other scene at the time of the commission of the offense, of the sentence imposed by the court, the execution of the minimum mandatory sentence provided by Subsection C or D of this Section, as appropriate, shall not be suspended, the minimum mandatory sentence imposed under Subsection E of this Section shall be two years without suspension of sentence, and the minimum mandatory sentence imposed under Subsection F of this Section shall be four years without suspension of sentence.

J. Any crime of violence, as defined in R.S. 14:2(B), against a person committed by one household member against another household member, shall be designated as an act of domestic violence.

K. If the victim of domestic abuse battery is pregnant and the offender knows that the victim is pregnant at the time of the commission of the offense, the offender, who is sentenced under the provisions of this Section, shall be required to serve a minimum of forty-five days without benefit of suspension of sentence for a first conviction, upon a second conviction shall serve a minimum of one year imprisonment without benefit of suspension of sentence, upon a third conviction shall serve a minimum of two years with or without hard labor without benefit of probation, parole, or suspension of sentence, and upon a fourth and subsequent offense shall serve a minimum of four years at hard labor without benefit of probation, parole, or suspension of sentence.

L. Notwithstanding any other provision of law to the contrary, if the domestic abuse battery involves strangulation, the offender shall be imprisoned at hard labor for not more than three years. (Acts 2003, No. 1038, § 1, eff. Aug. 15, 2003; Acts 2004, No. 144, § 1, eff. Aug. 15, 2004; Acts 2006, No. 559, § 1, eff. Aug. 15, 2006; Acts 2007, No. 101, § 1, eff. Aug. 15, 2007; Acts 2009, No. 90, § 1, eff. Aug. 15, 2009; Acts 2009, No. 245, § 1, eff. July 1, 2009; Acts 2010, No. 380, § 1, eff. Aug. 15, 2010; Acts 2011, No. 284, § 1, eff. Aug. 15, 2011; Acts 2012, No. 437, § 1, eff. Aug. 1, 2012; Acts 2012, No. 535, § 1, eff. June 5, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 437, in the second sentence of the introductory language of (D), substituted “fourteen days” for “ninety-six hours” and added “and the offender shall be required to participate in a court-approved domestic abuse prevention program.”

The 2012 amendment by Act No. 535, in the first sentence of (G)(2), substituted “the date of completion of sentence, probation, parole, or suspension of sentence is” for “committed,” “crime with which” for “crime for which,” and “charged” for “being tried.”

2011 Amendments. — The 2011 amendment by No. 284, in the introductory language of (C), substituted “thirty days” for “ten days” and “execution of the remainder of the sentence shall not be suspended unless either of the following occur” for “execution of sentence shall not be suspended unless” and added the second sentence; substituted “the sentence; or” for “the sentence” in (C)(1) and (D)(1); substituted “four days” for “two days” in (C)(1); substituted “perform eight, eight-hour days” for “perform four eight-hour days” in (C)(2); in the introductory language of (D), substituted “sixty days” for “thirty days” and “ninety-six hours” for “forty-eight hours,” and added “either of the following occur”; substituted “thirty days” for “fifteen days” in (D)(1); and in (K), substituted “forty-five days” for “thirty days” and substituted “one year imprisonment” for “six months imprisonment.”

2010 Amendments. — The 2010 amendment by No. 380 deleted the former last sentence of (G)(1), which read: “This determination shall be made by the court as a matter of law.”

2009 Amendments. — The 2009 amendment by No. 90, in (K), added “with or without hard labor,” added “probation, parole or” twice and added “at hard labor.”

The 2009 amendment by No. 245 deleted “without the consent of the victim” from the end of (A); and in (B)(2), deleted “minor” preceding “child presently living” and deleted “biological minor” preceding “child of the offender.”

2007 Amendments. — Acts 2007, No. 101, § 1, effective August 15, 2007, added (B)(3); and added (L).

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “R.S. 14:2(B)” for “R.S. 14:2(13)” in (J), as amended by Acts 2006, No. 72, § 1.

2006 Amendments. — Acts 2006, No. 559, § 1, effective August 15, 2006, inserted “or subsequent” in (F)(2); in (I), substituted “thirteen years” for “twelve years,” substituted “Subsection C or D” for “Subsection B, C, or D,” and substituted “the minimum mandatory ... without suspension of sentence” for “If imprisonment is imposed pursuant to the provisions of Subsection E, at least four years of the sentence shall be imposed without benefit of suspension of sentence”; and in (K), inserted “who is sentenced under the provisions of this Section,” and substituted “upon a second conviction ... suspension of sentence” for “Upon a second or subsequent conviction, the offender shall be imprisoned for not less than six months without benefit of suspension of sentence.”

2004 Amendments. — Acts 2004, No. 144, § 1, effective August 15, 2004, added “or any minor child ... where the child resides” at the end of (B)(2).

CROSS REFERENCES

Louisiana Law. — Preemption of state law; exceptions, see La. R.S. 14:143.

Pilot program; location tracking and crime correlation based electronic monitoring supervision program for certain sex and violent offenders, see La. R.S. 15:550.

Persons with outstanding warrant; arrest or release of person, see La. C.Cr.P. Art. 211.1.

Offenses against a family or household member or dating partner; provisions for forfeiture, arrest, modification, see La. C.Cr.P. Art. 335.1.

Procedure after determination of mental capacity or incapacity, see La. C.Cr.P. Art. 648.

Sentence defined; pronouncing and recording of sentence; certification of conviction, see La. C.Cr.P. Art. 871.

Sentence imposed on felony or specifically enumerated misdemeanor in which firearm was possessed, used, or discharged, see La. C.Cr.P. Art. 893.3.

TREATISES AND LAW REVIEWS

General Law Reviews. — Article: Stopping the Chronic Batterer Through Legislation: Will It Work This Time? 31 Pepp. L. Rev. 709 (2004).

§ 36. Assault defined.

Assault is an attempt to commit a battery, or the intentional placing of another in reasonable apprehension of receiving a battery. (Acts 1978, No. 394, § 1.)

CROSS REFERENCES

Municipal Law. — Criminal law > assault defined. Baton Rouge Code of Ordinance § 13:36.

Offenses against the person > assault. New Orleans Code of Ordinance § 54-97.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — Defendant’s conviction of aggravated battery as a responsive verdict to a charge of attempted second-degree murder was erroneous where there was no evidence presented by the state to show that the victim was actually shot by defendant or that there was any force or violence inflicted upon her person; instead, she stated that defendant shot in her direction and she went inside and fell down as if she were shot so that defendant would believe she was. State v. Cheavious, 862 So. 2d 135, 2003 La. App. LEXIS 3305 (Nov. 19, 2003).

Assault is an attempt to commit a battery or the intentional placing of another in reasonable apprehension of receiving a battery. State v. Fountain, 647 So. 2d 1254, 1994 La. App. LEXIS 3267 (Dec. 15, 1994), writ of certiorari denied by La. 95-0140, 656 So. 2d 1010, 1995 La. LEXIS 1670 (La. June 23, 1995).

Aggravated assault was an assault committed with a dangerous weapon, and an assault was an attempt to commit a battery under La. Rev. Stat. Ann. §§ 14:36 and 14:37; under La. Rev. Stat. Ann. § 14:95(A)(1), the illegal carrying of a concealed weapon was the intentional concealment of any firearm on one’s person; double jeopardy did not attach when defendant was convicted of both aggravated assault and the illegal carrying of a concealed weapon. State v. Thornton, 611 So. 2d 732, 1992 La. App. LEXIS 3853 (Dec. 15, 1992).

Under La. Rev. Stat. Ann. § 14:36, the alleged victim had to have been put under a reasonable apprehension that a battery was about to be committed upon him by the juvenile defendant before the defendant could have been adjudicated delinquent for committing the alleged assault. State in Interest of Tatom, 463 So. 2d 35, 1985 La. App. LEXIS 8163 (Jan. 14, 1985).

Evidence was sufficient to find that a juvenile defendant placed her victim in reasonable fear of receiving a battery and was thus properly adjudicated delinquent on the charge of aggravated assault, where the juvenile and her accomplice robbed a drug store safe, where the juvenile pointed a gun at the store owner as he struggled with the accomplice, causing the owner to back away and allow the accomplice to escape, and where the owner took the gun from the juvenile and caught her as she attempted to flee. State in Interest of Cox, 461 So. 2d 658, 1984 La. App. LEXIS 10404 (Dec. 28, 1984), writ of certiorari denied by 464 So. 2d 1375, 1985 La. LEXIS 8145 (La. 1985).

Victim was placed in a reasonable apprehension of receiving a battery as contemplated by the assault statute, La. Rev. Stat. Ann. § 14:36, where defendant retrieved a shotgun, threatened to shoot the victim, and fired the shotgun into the air. State v. Piazza, 400 So. 2d 1354, 1981 La. LEXIS 8396 (June 22, 1981).

Where the police legally arrested a man who threatened them with a socket wrench, thereby committing an assault in violation of La. Rev. Stat. Ann. § 14:36, his siblings could not challenge their adjudications of delinquency for battery, claiming that they were justified in assisting their brother resist an illegal arrest. State in Interest of Weston, 388 So. 2d 73, 1980 La. App. LEXIS 4407 (June 9, 1980).

Aim of the legislature was to protect each citizen from the criminal conduct defined in La. Rev. Stat. Ann. §§ 14:36, 14:37 because there was no other governmental purpose or interest to be served by Louisiana’s aggravated assault statute; consequently, the legislature intended to create multiple offenses from a single act of aggravated assault affecting more than one person. State v. McCarroll, 337 So. 2d 475, 1976 La. LEXIS 4394 (Sept. 13, 1976).

•• Weapons

••• Possession

•••• General Overview. — Aggravated assault was an assault committed with a dangerous weapon, and an assault was an attempt to commit a battery under La. Rev. Stat. Ann. §§ 14:36 and 14:37; under La. Rev. Stat. Ann. § 14:95(A)(1), the illegal carrying of a concealed weapon was the intentional concealment of any firearm on one’s person; double jeopardy did not attach when defendant was convicted of both aggravated assault and the illegal carrying of a concealed weapon. State v. Thornton, 611 So. 2d 732, 1992 La. App. LEXIS 3853 (Dec. 15, 1992).

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Under La. Rev. Stat. Ann. § 14:36, the alleged victim had to have been put under a reasonable apprehension that a battery was about to be committed upon him by the juvenile defendant before the defendant could have been adjudicated delinquent for committing the alleged assault. State in Interest of Tatom, 463 So. 2d 35, 1985 La. App. LEXIS 8163 (Jan. 14, 1985).

EVIDENCE

• Procedural Considerations

•• Weight & Sufficiency. — Defendant’s conviction of aggravated battery as a responsive verdict to a charge of attempted second-degree murder was erroneous where there was no evidence presented by the state to show that the victim was actually shot by defendant or that there was any force or violence inflicted upon her person; instead, she stated that defendant shot in her direction and she went inside and fell down as if she were shot so that defendant would believe she was. State v. Cheavious, 862 So. 2d 135, 2003 La. App. LEXIS 3305 (Nov. 19, 2003).

TORTS

• Intentional Torts

•• Assault & Battery

••• General Overview. — Trial court properly rejected plaintiff’s claim for damages for assault and intentional infliction of emotional distress because plaintiff failed to present sufficient evidence that she was in danger of receiving a battery, when defendant stopped, exited his vehicle and approached plaintiff’s car to complaint about her driving. Kirkham v. Pumphrey, 775 So. 2d 634, 2000 La. App. LEXIS 3392 (Dec. 20, 2000), writ denied by La. 2001-0201, 788 So. 2d 1191, 2001 La. LEXIS 1104 (La. Mar. 30, 2001).

TREATISES AND LAW REVIEWS

Louisiana Treatises. — 1-2 Louisiana Tort Law § 2.06 > Chapter 2 INTENTIONAL TORTS AND DEFENSES > § 2.06 Specific Intentional Torts.

§ 37. Aggravated assault.

A. Aggravated assault is an assault committed with a dangerous weapon.

B. Whoever commits an aggravated assault shall be fined not more than one thousand dollars or imprisoned for not more than six months, or both.

C. If the offense is committed upon a store’s or merchant’s employee while the offender is engaged in the perpetration or attempted perpetration of theft of goods, the offender shall be imprisoned for not less than one hundred twenty days without benefit of suspension of sentence nor more than six months and may be fined not more than one thousand dollars. (Acts 1978, No. 394, § 1; Acts 1992, No. 985, § 1.)

CROSS REFERENCES

Louisiana Law. — Perpetration or attempted perpetration of certain crimes of violence against a victim sixty-five years of age or older, see La. R.S. 14:50.2.

Refusal to hire or contract; termination of employment; exemption; appeal procedure; waiver, see La. R.S. 40:1300.53.

Records of violations of municipal ordinances and of state statutes classified as a misdemeanor or felony, see La. R.S. 44:9.

Sentence imposed on felony or specifically enumerated misdemeanor in which firearm was possessed, used, or discharged, see La. C.Cr.P. Art. 893.3.

Municipal Law. — Criminal law > aggravated assault. Baton Rouge Code of Ordinance § 13:37.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — Defendant’s conviction of aggravated battery as a responsive verdict to a charge of attempted second-degree murder was erroneous where there was no evidence presented by the state to show that the victim was actually shot by defendant or that there was any force or violence inflicted upon her person; instead, she stated that defendant shot in her direction and she went inside and fell down as if she were shot so that defendant would believe she was. State v. Cheavious, 862 So. 2d 135, 2003 La. App. LEXIS 3305 (Nov. 19, 2003).

Evidence that defendant entered the bar brandishing a gun and that the victim left the bar to call police, warning others that defendant had a gun, was sufficient to establish defendant’s conviction for aggravated assault against the barmaid victim. State v. Blaise, 504 So. 2d 1092, 1987 La. App. LEXIS 9088 (Mar. 16, 1987).

Juvenile defendant was properly adjudicated delinquent on the charge of aggravated assault, where the juvenile and her accomplice robbed a drug store safe, where the juvenile pointed a gun at the store owner as he struggled with the accomplice, causing the owner to back away and allow the accomplice to escape, and where the owner took the gun from the juvenile and caught her as she attempted to flee. State in Interest of Cox, 461 So. 2d 658, 1984 La. App. LEXIS 10404 (Dec. 28, 1984), writ of certiorari denied by 464 So. 2d 1375, 1985 La. LEXIS 8145 (La. 1985).

•• Homicide

••• Involuntary Manslaughter

•••• General Overview. — Defendant was properly convicted of manslaughter in violation of La. Rev. Stat. Ann. § 14:31 where defendant misused a weapon in violation of § 14:94, and did not commit an aggravated assault in violation of § 14:37 rather than murder, after he shot from the front seat of a car and killed a bystander who was observing a street fight from a nearby street corner; the physical evidence belied defendant’s assertion that he had been holding the gun pointed at the floor of the car while trying to unload it when it accidentally discharged. State v. Jones, 601 So. 2d 339, 1992 La. App. LEXIS 1390 (May 13, 1992), writ of certiorari denied by 605 So. 2d 1129, 1992 La. LEXIS 3051 (La. 1992).

•• Weapons

••• Use

•••• General Overview. — Viewing the evidence in the light most favorable to the prosecution, a rational trier of fact could have found that defendant committed the offense charged, the illegal use of a weapon while committing a crime of violence, namely aggravated assault, in violation of La. Rev. Stat. Ann. §§ 14:94(F), 14:2(13), 14:36, 14:37, because defendant initiated the incident by driving up and, without warning, opening fire at the brother of defendant’s girlfriend and several other innocent bystanders, and the testimony of the brother and three other bystanders demonstrated that the witnesses ducked, crawled, or ran to safety out of fear once defendant began shooting; consequently, defendant’s conviction was affirmed. State v. Hill, 796 So. 2d 127, 2001 La. App. LEXIS 2000 (Sept. 26, 2001).

• Sentencing

•• General Overview. — Under La. Const. art. V, § 5(D) and La. Code Crim. Proc. Ann. art. 912.1, defendants’ appeal from their convictions for aggravated assault in violation of La. Rev. Stat. Ann. § 14:37 and their respective sentences of six months imprisonment in the parish jail were not subject to review by the Supreme Court of Louisiana; hence, the court denied their applications for supervisory writs. State v. Brumfield, 319 So. 2d 402, 1975 La. LEXIS 3965 (Oct. 1, 1975).

•• Multiple Convictions. — Aim of the legislature was to protect each citizen from the criminal conduct defined in La. Rev. Stat. Ann. §§ 14:36, 14:37 because there was no other governmental purpose or interest to be served by Louisiana’s aggravated assault statute; consequently, the legislature intended to create multiple offenses from a single act of aggravated assault affecting more than one person. State v. McCarroll, 337 So. 2d 475, 1976 La. LEXIS 4394 (Sept. 13, 1976).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Judge may be employee of a prime contractor who is under contract to instruct employee of the Louisiana Department of Health and Human Resources, OPINION NUMBER 78-473, La. Atty. Gen. Op. No. 1978-473; 1978 La. AG LEXIS 832.

When a record is ordered by a court to be expunged, destruction of the record may not follow automatically. The office or agency holding the record must pay close attention to the court’s order, what crime is being expunged, and the provisions of La.R.S. 44:9., OPINION 96-294, La. Atty. Gen. Op. No. 1996-294; 1996 La. AG LEXIS 436.

TREATISES AND LAW REVIEWS

Louisiana Treatises. — 1-2 Louisiana Tort Law § 2.06 > Chapter 2 INTENTIONAL TORTS AND DEFENSES > § 2.06 Specific Intentional Torts.

Louisiana Law Reviews. — Comment: The Louisiana Constitution’s Declaration of Rights: Post-Hardwick Protection for Sexual Privacy? 62 Tul. L. Rev. 767 (March, 1988).

General Law Reviews. — Note: Third Strike or Merely a Foul Tip?: The Gross Disproportionality of Lockyer v. Andrade. 38 Akron L. Rev. 369 (2005).

§ 37.1. Assault by drive-by shooting.

A. Assault by drive-by shooting is an assault committed with a firearm when an offender uses a motor vehicle to facilitate the assault.

B. Whoever commits an assault by drive-by shooting shall be imprisoned for not less than one year nor more than five years, with or without hard labor, and without benefit of suspension of sentence.

C. As used in this Section and in R.S. 14:30(A)(1) and 30.1(A)(2), the term “drive-by shooting” means the discharge of a firearm from a motor vehicle on a public street or highway with the intent either to kill, cause harm to, or frighten another person. (Acts 1993, No. 496, § 1.)

CROSS REFERENCES

Louisiana Law. — Homicide section; Orleans Parish Criminal District Court; assignment of judges; jurisdiction; transfer of cases; expedited handling of writs and appeals; applicability of section to other district courts, see La. R.S. 13:1344.

Definitions, see La. R.S. 15:1352.

Refusal to hire or contract; termination of employment; exemption; appeal procedure; waiver, see La. R.S. 40:1300.53.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — Where a defendant who was charged with assault by drive-by shooting, La. Rev. Stat. Ann. § 14:37.1, pled guilty pursuant to a plea agreement with the State to attempted assault by drive-by shooting, which the State asserted was a violation of La. Rev. Stat. Ann. §§ 14:37.1, 14:27, the plea was void because such an offense did not exist under Louisiana law. State v. Presley, 758 So. 2d 308, 2000 La. App. LEXIS 359 (Mar. 1, 2000).

•• Homicide

••• Murder

•••• General Overview. — Defendant’s first degree murder conviction was upheld where the jury reasonably rejected defendant’s theory that he was merely participating in the robbery and that he never intended for anyone to be murdered and the State proved all of the elements necessary to establish that defendant committed the murders during the perpetration of an armed robbery or drive-by shooting and that he acted with specific intent to kill or to inflict great bodily harm upon the victims. State v. Tate, 851 So. 2d 921, 2003 La. LEXIS 1608 (May 20, 2003), writ of certiorari denied by 541 U.S. 905, 124 S. Ct. 1604, 158 L. Ed. 2d 248, 2004 U.S. LEXIS 1891, 72 U.S.L.W. 3567 (2004).

•• Weapons

••• Use

•••• General Overview. — Where defendant admitted that he deliberately fired his weapon into the passing car in a drive-by shooting, as defined under La. Rev. Stat. Ann. § 14:37.1, and the ballistics report matched the bullets in the victim with defendant’s weapon, the evidence was sufficient to support his conviction for second-degree murder because the jury could reasonably infer defendant’s intent to instill fear in the passengers of the other car, in accordance with La. Rev. Stat. Ann. § 14:37.1. State v. Gipson, 677 So. 2d 544, 1996 La. App. LEXIS 1318 (June 26, 1996), writ denied by La. 96-2303, 687 So. 2d 402, 1997 La. LEXIS 317 (La. Jan. 31, 1997).

• Appeals

•• Procedures

••• Records on Appeal. — Where defendant’s trial transcript reflected that defendant’s sentence on his convictions for assault by drive-by shooting were to be without suspension of sentence as required by La. Rev. Stat. Ann. § 14:37.1, and the commitment order reflected that the sentences were to be served without benefit of suspension of sentence or parole, in the discrepancy between the minute entry and the transcript the transcript prevailed and the commitment was amended on appeal to delete that part of the sentence denying parole eligibility. State v. Holmes, 735 So. 2d 687, 1999 La. App. LEXIS 557 (Mar. 10, 1999).

§ 37.2. Aggravated assault upon a peace officer with a firearm.

A. Aggravated assault upon a peace officer with a firearm is an assault committed upon a peace officer who is acting in the course and scope of his duties with a firearm.

B. For purposes of this Section, “firearm” is defined as an instrument used in the propulsion of shot, shell, or bullets by the action of gunpowder exploded within it.

C. Whoever commits an aggravated assault upon a peace officer with a firearm shall be fined not more than five thousand dollars, or imprisoned for not less than one year nor more than ten years, with or without hard labor, or both. (Acts 1995, No. 881, § 1; Acts 1997, No. 936, § 1; Acts 2001, No. 309, § 1; Acts 2003, No. 239, § 1.)

2003 Amendments. — Acts 2003, No. 239, § 1, effective August 15, 2003, added “or both” in (C).

2001 Amendments. — Acts 2001, No. 309, § 1, effective August 15, 2001, inserted “who is acting in the course and scope of his duties” in (A); in (C) inserted “upon a peace officer,” inserted “less than one year nor,” and substituted “ten years” for “five years.”

CROSS REFERENCES

Louisiana Law. — Homicide section; Orleans Parish Criminal District Court; assignment of judges; jurisdiction; transfer of cases; expedited handling of writs and appeals; applicability of section to other district courts, see La. R.S. 13:1344.

Illegal possession of a handgun by a juvenile, see La. R.S. 14:95.8.
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CRIMINAL LAW & PROCEDURE

• Sentencing

•• Corrections, Modifications & Reductions

••• Illegal Sentences. — Defendant’s 10-year sentence at hard labor without the benefit of probation, parole or suspension of sentence for aggravated assault of a peace officer was illegal as the habitual offender law only required the imposition of sentence without the benefit of probation or suspension of sentence. State v. Mandosia, 842 So. 2d 1252, 2003 La. App. LEXIS 1025 (Apr. 9, 2003).

§ 37.3. Unlawful use of a laser on a police officer.

A. Unlawful use of a laser on a police officer is the intentional projection of a laser on or at a police officer without consent of the officer when the offender has reasonable grounds to believe the officer is a police officer acting in the performance of his duty and that the officer will be injured, intimidated, or placed in fear of bodily harm.

B. For purposes of this Section the following terms have the following meanings:

(1) “Laser” means any device that projects a beam or point of light by means of light amplification by stimulated emission of radiation or any device that emits light which simulates the appearance of a laser.

(2) “Police officer” shall include commissioned police officers, sheriffs, deputy sheriffs, marshals, deputy marshals, correctional officers, constables, wildlife enforcement agents, and probation and parole officers.

C. Whoever commits the crime of unlawful use of a laser on a police officer shall be fined not more than five hundred dollars or imprisoned not more than six months, or both. (Acts 1999, No. 1076, § 1.)

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 15:603.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Probation officers are “law enforcement personnel” entitled to unhampered access over bridges and ferries., Opinion No. 01-454A, La. Atty. Gen. Op. No. 2001-454; 2002 La. AG LEXIS 337.

TREATISES AND LAW REVIEWS

General Law Reviews. — Independent Article: Is Obtaining an Arrestee’s DNA a Valid Special Needs Search Under the Fourth Amendment? What Should (and Will) the Supreme Court Do?. 33 J.L. Med. & Ethics 102 (Spring 2005).

§ 37.4. Aggravated assault with a firearm.

A. Aggravated assault with a firearm is an assault committed with a firearm.

B. For the purposes of this Section, “firearm” is defined as an instrument used in the propulsion of shot, shell, or bullets by the action of gunpowder exploded within it.

C. Whoever commits an aggravated assault with a firearm shall be fined not more than ten thousand dollars or imprisoned for not more than ten years, with or without hard labor, or both. (Acts 2001, No. 309, § 1, eff. Aug. 15, 2001; Acts 2003, No. 239, § 1, eff. Aug. 15, 2003; Acts 2012, No. 320, § 1, eff. May 25, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 320 substituted “with a firearm” for “by the discharge of a firearm” in (A); and in (C), substituted “ten thousand dollars” for “five thousand dollars” and “ten years” for “five years.”

2003 Amendments. — Acts 2003, No. 239, § 1, effective August 15, 2003, added “or both” in (C).

CROSS REFERENCES

Louisiana Law. — Homicide section; Orleans Parish Criminal District Court; assignment of judges; jurisdiction; transfer of cases; expedited handling of writs and appeals; applicability of section to other district courts, see La. R.S. 13:1344.

Refusal to hire or contract; termination of employment; exemption; appeal procedure; waiver, see La. R.S. 40:1300.53.

§ 37.5. Aggravated assault upon a utility service employee with a firearm.

A. Aggravated assault upon a utility service employee with a firearm is an assault committed upon a utility service employee who is acting in the course and scope of his duties when the offender knows the victim is a utility service employee and the assault is committed with the intention of preventing the person from performing his official duties and is committed with a firearm.

B. For purposes of this Section:

(1) “Firearm” is defined as an instrument used in the propulsion of shot, shell, or bullets by the action of gunpowder exploded within it.

(2) “Utility service” means any electricity, gas, water, broadband, cable television, or telecommunications service.

(3) “Utility service employee” means any uniformed, readily identified employee of any utility service.

C. Whoever commits an aggravated assault upon a utility service employee with a firearm shall be fined not more than two thousand dollars or imprisoned for not less than one year nor more than three years, with or without hard labor, or both. (Acts 2006, No. 79, § 1, eff. Aug. 15, 2006.)

§ 37.6. Aggravated assault with a motor vehicle upon a peace officer.

A. Aggravated assault with a motor vehicle upon a peace officer is an assault committed with a motor vehicle upon a peace officer acting in the course and scope of his duties.

B. For the purposes of this Section:

(1) “Motor vehicle” shall include any motor vehicle, aircraft, watercraft, or other means of conveyance.

(2) “Peace officer” shall have the same meaning as defined in R.S. 40:2402.

C. Whoever commits the crime of aggravated assault with a motor vehicle upon a peace officer shall be fined not more than five thousand dollars, imprisoned with or without hard labor for not less than one year nor more than ten years, or both. (Acts 2010, No. 507, § 1, eff. Aug. 15, 2010.)

§ 37.7. Domestic abuse aggravated assault.

A. Domestic abuse aggravated assault is an assault with a dangerous weapon committed by one household member upon another household member.

B. For purposes of this Section, “household member” means any person of the opposite sex presently living in the same residence, or living in the same residence within five years of the occurrence of the domestic abuse aggravated assault, with the defendant as a spouse, whether married or not, or any child presently living in the same residence or living in the same residence within five years immediately prior to the occurrence of the domestic abuse aggravated assault, or any child of the offender regardless of where the child resides.

C. Whoever commits the crime of domestic abuse aggravated assault shall be imprisoned at hard labor for not less than one year nor more than five years and fined not more than five thousand dollars.

D. This Subsection shall be cited as the “Domestic Abuse Aggravated Assault Child Endangerment Law”. When the state proves, in addition to the elements of the crime as set forth in Subsection A of this Section, that a minor child thirteen years of age or younger was present at the residence or any other scene at the time of the commission of the offense, the mandatory minimum sentence imposed by the court shall be two years imprisonment at hard labor without benefit of parole, probation, or suspension of sentence. (Acts 2012, No. 535, § 1, eff. June 5, 2012.)

§ 38. Simple assault.

Simple assault is an assault committed without a dangerous weapon.

Whoever commits a simple assault shall be fined not more than two hundred dollars, or imprisoned for not more than ninety days, or both. (Acts 1978, No. 394, § 1.)

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 15:603.

Municipal Law. — Criminal law > simple assault. Baton Rouge Code of Ordinance § 13:38.

Offenses against the person > assault. New Orleans Code of Ordinance § 54-97.

TREATISES AND LAW REVIEWS

Louisiana Treatises. — 1-2 Louisiana Tort Law § 2.06 > Chapter 2 INTENTIONAL TORTS AND DEFENSES > § 2.06 Specific Intentional Torts.

Louisiana Law Reviews. — ARTICLE — PART I: Is Obtaining an Arrestee’s DNA a Valid Special Needs Search Under the Fourth Amendment? What Should (and Will) the Supreme Court Do?. 34 J.L. Med. & Ethics 165 (2006).

General Law Reviews. — Independent Article: Is Obtaining an Arrestee’s DNA a Valid Special Needs Search Under the Fourth Amendment? What Should (and Will) the Supreme Court Do?. 33 J.L. Med. & Ethics 102 (Spring 2005).

§ 38.1. Mingling harmful substances.

Mingling harmful substances is the intentional mingling of any harmful substance or matter with any food, drink or medicine with intent that the same shall be taken by any human being to his injury.

Whoever commits the crime of mingling harmful substances shall be imprisoned, with or without hard labor, for not more than two years or fined not more than one thousand dollars, or both. (Acts 1978, No. 394, § 1.)

CROSS REFERENCES

Louisiana Law. — Refusal to hire or contract; termination of employment; exemption; appeal procedure; waiver, see La. R.S. 40:1300.53.

§ 38.2. Assault on a school teacher.

A. (1) Assault on a school teacher is an assault committed when the offender has reasonable grounds to believe the victim is a school teacher acting in the performance of his duties.

(2) For purposes of this Section, “school teacher” means any teacher, instructor, administrator, staff person, or employee of any public or private elementary, secondary, vocational-technical training, special, or postsecondary school or institution.

(a) For purposes of this Section, “school teacher” means any teacher, instructor, administrator, staff person, or employee of any public or private elementary, secondary, vocational-technical training, special, or postsecondary school or institution. For purposes of this Section, “school teacher” shall also include any teacher aide and paraprofessional, school bus driver, food service worker, and other clerical, custodial, or maintenance personnel employed by a city, parish, or other local public school board.

(b) For the purposes of this Section, “assault” means an attempt to commit on a school teacher a battery or the intentional placing of a school teacher in reasonable apprehension of receiving a battery or making statements threatening physical harm to a school teacher.

(c) For the purposes of this Section, “school” means any public or nonpublic elementary, secondary, high school, vocational-technical school, college, special, or postsecondary school or institution, or university in this state.

(d) For the purposes of this Section, “student” means any person registered or enrolled at the school where the school teacher is employed.

B. Whoever commits the crime of assault on a school teacher shall be punished as follows;

(1) If the assault was committed by a student, upon conviction, the offender shall be fined not more than two thousand dollars or imprisoned not less than thirty days nor more than one hundred eighty days, or both.

(2) If the assault was committed by someone who is not a student, upon conviction, the offender shall be fined not more than two thousand dollars or imprisoned with or without hard labor for not less than one year nor more than three years, or both. (Acts 1994, 3rd Ex. Sess., No. 44, § 1; Acts 2006, No. 733, § 1, eff. July 1, 2006; Acts 2008, No. 295, § 1, eff. June 17, 2008; Acts 2009, No. 283, § 1, eff. Aug. 15, 2009.)

2009 Amendments. — The 2009 amendment by No. 283 added (A)(2)(c) and (A)(2)(d); added “punished as follows” to the end of (B); added the (B)(1) designation; added “If the assault was committed by a student, upon conviction, the offender shall be” to the beginning of (B)(1); and added (B)(2).

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute made a minor stylistic change in (A)(2), as amended by Acts 2008, No. 295, § 1.

2008 Amendments. — Acts 2008, No. 295, § 1, effective June 17, 2008, added the last sentence in (A)(2)(a); and in (B), substituted “two thousand dollars” for “five hundred dollars” and substituted “one hundred eight days” for “ninety days.”

2006 Amendments. — Acts 2006, No. 733, § 1, effective July 1, 2006, added (A)(2)(b).

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 15:603.

Discipline of pupils; suspension; expulsion, see La. R.S. 17:416.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — ARTICLE — PART I: Is Obtaining an Arrestee’s DNA a Valid Special Needs Search Under the Fourth Amendment? What Should (and Will) the Supreme Court Do?. 34 J.L. Med. & Ethics 165 (2006).

General Law Reviews. — Independent Article: Is Obtaining an Arrestee’s DNA a Valid Special Needs Search Under the Fourth Amendment? What Should (and Will) the Supreme Court Do?. 33 J.L. Med. & Ethics 102 (Spring 2005).

§ 38.3. Assault on a child welfare worker.

A. (l) Assault on a child welfare worker is an assault committed when the offender has reasonable grounds to believe the victim is a child welfare worker acting in the performance of his duties.

(2) For purposes of this Section, “child welfare worker” shall include any child protection investigator, family services worker, foster care worker, adoption worker, any supervisor of the above, any person authorized to transport clients for the agency, or court appointed special advocate (CASA) program representative.

B. Whoever commits the crime of assault on a child welfare worker shall be fined not more than five hundred dollars or imprisoned not less than fifteen days nor more than ninety days, or both. (Acts 2005, No. 59, § 1, eff. June 16, 2005.)

§ 39. Negligent injuring.

A. Negligent injuring is either of the following:

(1) The inflicting of any injury upon the person of another by criminal negligence.

(2) The inflicting of any injury upon the person of another by a dog or other animal when the owner of the dog or other animal is reckless and criminally negligent in confining or restraining the dog or other animal.

B. The violation of a statute or ordinance shall be considered only as presumptive evidence of such negligence.

C. Whoever commits the crime of negligent injuring shall be fined not more than five hundred dollars, or imprisoned for not more than six months, or both.

D. The provisions of this Section shall not apply to:

(1) Any dog which is owned, or the service of which is employed, by any state or local law enforcement agency for the principal purpose of aiding in the detection of criminal activity, enforcement of laws, or apprehension of offenders.

(2) Any dog trained in accordance with the standards of a national or regional search and rescue association to respond to instructions from its handler in the search and rescue of lost or missing individuals and which dog, together with its handler, is prepared to render search and rescue services at the request of law enforcement.

(3) Any guide or service dog trained at a qualified dog guide or service school who is accompanying any blind person, visually handicapped person, deaf person, hearing impaired person, or otherwise physically disabled person who is using the dog as a guide or for service.

(4) Any attack made by a dog lawfully inside a dwelling, a place of business, or a motor vehicle as defined in R.S. 32:1(40), against a person who is attempting to make an unlawful entry into the dwelling, place of business, or motor vehicle, or who has made an unlawful entry into the dwelling, place of business, or motor vehicle and the dog is protecting that property.

(5) Any attack made by livestock as defined in this Section.

E. For the purposes of this Section:

(1) “Harboring or keeping” means feeding, sheltering, or having custody over the animal for three or more consecutive days.

(2) “Livestock” means any animal except dogs and cats, bred, kept, maintained, raised, or used for profit, that is used in agriculture, aquaculture, agritourism, competition, recreation, or silvaculture, or for other related purposes or used in the production of crops, animals, or plant or animal products for market. This definition includes but is not limited to cattle, buffalo, bison, oxen, and other bovine; horses, mules, donkeys, and other equine; goats; sheep; swine; chickens, turkeys, and other poultry; domestic rabbits; imported exotic deer and antelope, elk, farm-raised white-tailed deer, farm-raised ratites, and other farm-raised exotic animals; fish, pet turtles, and other animals identified with aquaculture which are located in artificial reservoirs or enclosures that are both on privately owned property and constructed so as to prevent, at all times, the ingress and egress of fish life from public waters; any commercial crawfish from any crawfish pond; and any hybrid, mixture, or mutation of any such animal.

(3) “Owner” means any person, partnership, corporation, or other legal entity owning, harboring, or keeping any animal. (Acts 1978, No. 394, § 1; Acts 2009, No. 199, § 2, eff. Aug. 15, 2009.)

2009 Amendments. — The 2009 amendment by No. 199 added “either of the following” to the end of (A); added the (A)(1) designation; added (A)(2); added the (B) and (C) designations; and added (D) and (E).

Quoted Statutory Material. — Acts 2009, No. 199, § 1, provides that “The ownership of dangerous dogs has become an increasing problem in Louisiana resulting in the injury or death of many people following an encounter with a dangerous dog. The Louisiana Legislature hereby finds that owners of dangerous dogs who fail to properly confine or restrain them should be criminally responsible for the injuries their animals cause to the citizens of this state. This Act shall be known as the ‘Luna McDaniel and Michael ‘Blaise’ Landry Act’ in honor of Mrs. Luna McDaniel, a resident of Ville Platte, Louisiana, and Michael ‘Blaise’ Landry, a resident of Morganza, who were both attacked by dogs and died as a result of their injuries sustained during those attacks.”

CROSS REFERENCES

Louisiana Law. — Prohibition of denial of coverage, see La. R.S. 22:1320.

Municipal Law. — Criminal law > negligent injuring. Baton Rouge Code of Ordinance § 13:39.

Offenses against the person > negligent injuring. New Orleans Code of Ordinance § 54-98.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — Where defendant crossed over the centerline of a highway and struck another vehicle, the court dismissed the charge of negligent injuring on the ground that there was no proof of criminal negligence because he was not driving erratically, and his blood alcohol level was negligible. State v. Crawford, 471 So. 2d 778, 1985 La. App. LEXIS 8626 (May 8, 1985).

•• Vehicular Crimes

••• Reckless Driving

•••• General Overview. — Double jeopardy barred defendant’s prosecution for negligent injury in violation of La. Rev. Stat. Ann. § 14:39 after the State dismissed a charge of reckless operation of a vehicle in violation of La. Rev. Stat. Ann. § 14:99 pursuant to a plea bargain, because proof of the first offense would have been sufficient to convict defendant of the second offense. State v. Steele, 387 So. 2d 1175, 1980 La. LEXIS 8489 (Sept. 3, 1980).

• Scienter

•• Negligence. — Evidence was sufficient to convict defendant of negligent injuring, where defendant made a left turn into an intersection without yielding to an oncoming car as required by La. Rev. Stat. Ann. § 32:122, where the oncoming car collided with defendant’s car as it was turning, and where the occupants of the other car were injured. State v. Reynolds, 436 So. 2d 1275, 1983 La. App. LEXIS 8809 (June 28, 1983).

EVIDENCE

• Inferences & Presumptions

•• Inferences. — Permissive inference contained in La. Rev. Stat. Ann. § 14:39 did not require the jury to infer criminal negligence from defendant’s mere violation of any statute, but permitted a jury to accept or reject evidence of a violation as evidence of criminal negligence based on the facts and circumstances that surrounded the violation. State v. Lollar, 389 So. 2d 1315, 1980 La. LEXIS 9048 (Oct. 6, 1980).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — The Willfulness Requirement: A Chameleon in the Legal Arena. 60 La. L. Rev. 563 (Winter, 2000).

Comment: The Meaning of the Term “Prima Facie”. 55 La. L. Rev. 391 (November, 1994).

Article: The Mental Element of Louisiana Crimes: It Doesn’t Matter What You Think. 70 Tul. L. Rev. 855 (March, 1996).

Comment: Presumptions in the Criminal Law of Louisiana. 52 Tul. L. Rev. 793 (June, 1978).

Comment: In the Doghouse or in the Jailhouse?: The Possibility of Criminal Prosecution of the Owners of Vicious Dogs in Louisiana. 49 Loy. L. Rev. 953 (Winter, 2003).

§ 39.1. Vehicular negligent injuring.

A. Vehicular negligent injuring is the inflicting of any injury upon the person of a human being when caused proximately or caused directly by an offender engaged in the operation of, or in actual physical control of, any motor vehicle, aircraft, watercraft, or other means of conveyance whenever any of the following conditions exists:

(1) The offender is under the influence of alcoholic beverages.

(2) The offender’s blood alcohol concentration is 0.08 percent or more by weight based upon grams of alcohol per one hundred cubic centimeters of blood.

(3) The offender is under the influence of any controlled dangerous substance listed in Schedule I, II, III, IV, or V as set forth in R.S. 40:964.

(4) (a) The operator is under the influence of a combination of alcohol and one or more drugs which are not controlled dangerous substances and which are legally obtainable with or without a prescription.

(b) It shall be an affirmative defense to any charge under this Paragraph pursuant to this Section that the label on the container of the prescription drug or the manufacturer’s package of the drug does not contain a warning against combining the medication with alcohol.

(5) The operator is under the influence of one or more drugs which are not controlled dangerous substances and which are legally obtainable with or without a prescription and the influence is caused by the operator knowingly consuming quantities of the drug or drugs which substantially exceed the dosage prescribed by the physician or the dosage recommended by the manufacturer of the drug.

B. The violation of a statute or ordinance shall be considered only as presumptive evidence of negligence as set forth in Subsection A.

C. Whoever commits the crime of vehicular negligent injuring shall be fined not more than one thousand dollars or imprisoned for not more than six months, or both. (Added by Acts 1983, No. 633, § 1; Acts 1985, No. 747, § 1; Acts 1988, No. 279, § 1; Acts 1997, No. 1020, § 1, eff. July 11, 1997; Acts 2001, No. 781, § 1, eff. Sept. 30, 2003; Acts 2001, No. 1163, § 5; Acts 2003, No. 758, § 1, eff. Sept. 30, 2003.)

2003 Amendments. — Acts 2003, No. 758, § 1, effective September 30, 2003, added (A)(4)(b); redesignated former (A)(4) as (A)(4)(a), deleted “and the label on the container of the prescription drug or the manufacturer’s package of the drug contains a warning against combining the medication with alcohol” following “prescription” in (A)(4)(a).

2001 Amendments. — Acts 2001, No. 781, § 1, effective September 30, 2003, substituted “.08 percent” for “.10 percent” in (A)(2); and added (A)(4) and (A)(5).

Quoted Statutory Material. — Acts 2001, No. 781, § 6 provides that the provisions of the Act shall become null and of no effect if and when Section 351 of P.L. 106-346 regarding the withholding of federal highway funds for failure to enact a 0.08 percent blood alcohol level is repealed or invalidated for any reason.

CROSS REFERENCES

Louisiana Law. — Operating a vehicle while intoxicated, see La. R.S. 14:98.

Hit-and-run driving, see La. R.S. 14:100.

Impaired Driver Tracking System; purpose; procedure, see La. R.S. 15:1228.9.

Suspension, revocation, renewal, and cancellation of licenses; judicial review, see La. R.S. 32:414.

Operating vehicle while license is suspended; offenses in other states; record of offenses given other states, see La. R.S. 32:415.

Collection of criminal evidence, see La. R.S. 37:932.

Conditions of release on bail; operating a vehicle while intoxicated, see La. C.Cr.P. Art. 336.2.

Municipal Law. — Criminal law > vehicular negligent injuring. Baton Rouge Code of Ordinance § 13:39.1.
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TORTS

• Negligence

•• Causation

••• Cause in Fact. — Appellate court reversed the trial court’s judgment and the verdict awarded to the injured party when the appellate court determined that the jury erred in its allocation of 100 percent fault to the Louisiana Department of Transportation and Development, when the facts showed that it was the other driver, whose blood alcohol level indicated gross intoxication, who was at fault. Toston v. Pardon, 847 So. 2d 119, 2003 La. App. LEXIS 1423 (May 14, 2003), affirmed in part and reversed in part by, remanded by La. 03-1747, 874 So. 2d 791, 2004 La. LEXIS 1325 (La. Apr. 23, 2004).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Law. 46 La. L. Rev. 431 (January, 1986).

Developments in the Law, 1986-1987: A Faculty Symposium: Criminal Procedure. 48 La. L. Rev. 257 (November, 1987).

§ 39.2. First degree vehicular negligent injuring.

A. First degree vehicular negligent injuring is the inflicting of serious bodily injury upon the person of a human being when caused proximately or caused directly by an offender engaged in the operation of, or in actual physical control of, any motor vehicle, aircraft, watercraft, or other means of conveyance whenever any of the following conditions exists:

(1) The offender is under the influence of alcoholic beverages.

(2) The offender’s blood alcohol concentration is 0.08 percent or more by weight based upon grams of alcohol per one hundred cubic centimeters of blood.

(3) The offender is under the influence of any controlled dangerous substance listed in Schedule I, II, III, IV, or V as set forth in R.S. 40:964, or any abused substance.

(4) (a) The operator is under the influence of a combination of alcohol and one or more drugs which are not controlled dangerous substances and which are legally obtainable with or without a prescription.

(b) It shall be an affirmative defense to any charge under this Paragraph pursuant to this Section that the label on the container of the prescription drug or the manufacturer’s package of the drug does not contain a warning against combining the medication with alcohol.

(5) The operator is under the influence of one or more drugs which are not controlled dangerous substances and which are legally obtainable with or without a prescription and the influence is caused by the operator knowingly consuming quantities of the drug or drugs which substantially exceed the dosage prescribed by the physician or the dosage recommended by the manufacturer of the drug.

B. The violation of a statute or ordinance shall be considered only as presumptive evidence of negligence as set forth in Subsection A.

C. For purposes of this Section, “serious bodily injury” means bodily injury which involves unconsciousness, extreme physical pain or protracted and obvious disfigurement, or protracted loss or impairment of the function of a bodily member or organ or a mental faculty, or a substantial risk of death.

D. Whoever commits the crime of first degree vehicular negligent injuring shall be fined not more than two thousand dollars or imprisoned with or without hard labor for not more than five years, or both. (Acts 1995, No. 403, § 1, eff. June 17, 1995; Acts 1997, No. 1021, § 1, eff. July 11, 1997; Acts 2001, No. 781, § 1, eff. Sept. 30, 2003; Acts 2001, No. 1163, § 5; Acts 2003, No. 758, § 1, eff. Sept. 30, 2003.)

2003 Amendments. — Acts 2003, No. 758, § 1, effective September 30, 2003, added (A)(4)(b); redesignated former (A)(4) as (A)(4)(a), deleted “and the label on the container of the prescription drug or the manufacturer’s package of the drug contains a warning against combining the medication with alcohol” following “prescription” in in (A)(4)(a).

2001 Amendments. — Acts 2001, No. 781, § 1, effective September 30, 2003, added (A)(4) and (A)(5).

CROSS REFERENCES

Louisiana Law. — Operating a vehicle while intoxicated, see La. R.S. 14:98.

Hit-and-run driving, see La. R.S. 14:100.

Impaired Driver Tracking System; purpose; procedure, see La. R.S. 15:1228.9.

Operating vehicle while license is suspended; offenses in other states; record of offenses given other states, see La. R.S. 32:415.

Conditions of release on bail; operating a vehicle while intoxicated, see La. C.Cr.P. Art. 336.2.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Vehicular Crimes

••• General Overview. — Defendant’s first-degree negligent injury conviction in violation of LA. Rev. Stat. Ann. § 14:39.2 and his sentence was vacated and remanded because the admonishment to disregard inadmissible testimony about his blood alcohol level, La. Rev. Stat. Ann. § 14:98, two days after the jury heard it was untimely and could not cure the prejudicial effect it had on the verdict. State v. LeBoeuf, 758 So. 2d 866, 2000 La. App. LEXIS 212 (Feb. 16, 2000), writ denied by La. 2000-0767, 771 So. 2d 79, 2000 La. LEXIS 2803 (La. Oct. 6, 2000).

••• Reckless Driving

•••• General Overview. — Defendant’s five-year sentence on the vehicular negligent injuring conviction was not excessive in violation of La. Const. art. I, § 20; the record indicated that defendant had an extensive criminal record, admitted to being an alcoholic and to using drugs since high school, caused enormous pain and suffering to the victim, and was a danger to the community. State v. Blanchard, 861 So. 2d 657, 2003 La. App. LEXIS 3138 (Nov. 12, 2003), writ denied by La. 2003-3389, 883 So. 2d 1045, 2004 La. LEXIS 3118 (La. Oct. 15, 2004).

Where defendant’s third offense, in violation of La. Rev. Stat. Ann. § 14:98(D) and first-degree vehicular negligent injury in violation of La. Rev. Stat. Ann. § 14:39.2 arose from a single source of conduct, there was a presumption in favor of concurrent sentences under La. Code Crim. Proc. Ann. art. 883; however, a trial court retained discretion to impose consecutive sentences, and while the trial court failed to give any reasons justifying the consecutive nature of the sentences, the record supported it where defendant had an extensive criminal record, admitted to being an alcoholic and to using drugs since high school, caused enormous pain and suffering to the victim, and was a danger to the community. State v. Blanchard, 861 So. 2d 657, 2003 La. App. LEXIS 3138 (Nov. 12, 2003), writ denied by La. 2003-3389, 883 So. 2d 1045, 2004 La. LEXIS 3118 (La. Oct. 15, 2004).

• Sentencing

•• Cruel & Unusual Punishment. — Where defendant was driving without a valid driver’s license, received a substantial benefit from his plea bargain, and the five year sentences imposed for first-degree vehicular negligent injuring were within the statutory range available to the trial court, the imposition of consecutive five-year sentences on the two charges of first-degree vehicular negligent injury was not excessive punishment. State v. Feaster, 840 So. 2d 675, 2003 La. App. LEXIS 537 (Mar. 5, 2003).

•• Imposition

••• Factors. — Where defendant was driving without a valid driver’s license, received a substantial benefit from his plea bargain, and the five year sentences imposed for first-degree vehicular negligent injuring were within the statutory range available to the trial court, the imposition of consecutive five-year sentences on the two charges of first-degree vehicular negligent injury was not excessive punishment. State v. Feaster, 840 So. 2d 675, 2003 La. App. LEXIS 537 (Mar. 5, 2003).

TORTS

• Negligence

•• Causation

••• Cause in Fact. — Appellate court reversed the trial court’s judgment and the verdict awarded to the injured party when the appellate court determined that the jury erred in its allocation of 100 percent fault to the Louisiana Department of Transportation and Development, when the facts showed that it was the other driver, whose blood alcohol level indicated gross intoxication, who was at fault. Toston v. Pardon, 847 So. 2d 119, 2003 La. App. LEXIS 1423 (May 14, 2003), affirmed in part and reversed in part by, remanded by La. 03-1747, 874 So. 2d 791, 2004 La. LEXIS 1325 (La. Apr. 23, 2004).

§ 40. Intimidation by officers.

Intimidation by officers is the intentional use, by any police officer or other person charged with the custody of parties accused of a crime or violation of a municipal ordinance, of threats, violence, or any means of inhuman treatment designed to secure a confession or incriminating statement from the person in custody.

Whoever commits the crime of intimidation by officers shall be fined not more than five hundred dollars, or imprisoned for not more than six months, or both. (Acts 1978, No. 394, § 1.)

CROSS REFERENCES

Municipal Law. — Criminal law > intimidation by officers. Baton Rouge Code of Ordinance § 13:40.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Terrorism

•••• General Overview. — Juvenile was properly adjudicated a delinquent for making false bomb threats, as his intent to cause fear or disruption by such threat was not an element of the charge and the statute he violated, La. Rev. Stat. Ann. § 14:40.1(A), was not unconstitutionally overbroad or vague. State ex rel. RT, 781 So. 2d 1239, 2001 La. LEXIS 632 (Feb. 21, 2001).

Judgment as to making a false threat of violence was reversed where the State failed to prove that defendant’s statements caused fear or public disruption. State ex rel. RT, 781 So. 2d 1239, 2001 La. LEXIS 632 (Feb. 21, 2001).

Where there was no evacuation of any building, public structure, or facility of transportation and there was no evidence that a conversation was repeated by a witness or overheard by anyone else, there was no evidence that any statements made by a juvenile could have caused any public disruption or caused fear in any other person such that the juvenile’s conviction for violating La. Rev. Stat. Ann. § 14:40.1(A) was reversed. State ex rel. RT, 781 So. 2d 1239, 2001 La. LEXIS 632 (Feb. 21, 2001).

GOVERNMENTS

• Legislation

•• Overbreadth. — Juvenile was properly adjudicated a delinquent for making false bomb threats, as his intent to cause fear or disruption by such threat was not an element of the charge and the statute he violated, La. Rev. Stat. Ann. § 14:40.1(A), was not unconstitutionally overbroad or vague. State ex rel. RT, 781 So. 2d 1239, 2001 La. LEXIS 632 (Feb. 21, 2001).

§ 40.1. Terrorizing.

A. Terrorizing is the intentional communication of information that the commission of a crime of violence is imminent or in progress or that a circumstance dangerous to human life exists or is about to exist, with the intent of causing members of the general public to be in sustained fear for their safety; or causing evacuation of a building, a public structure, or a facility of transportation; or causing other serious disruption to the general public.

B. It shall be an affirmative defense that the person communicating the information provided for in Subsection A of this Section was not involved in the commission of a crime of violence or creation of a circumstance dangerous to human life and reasonably believed his actions were necessary to protect the welfare of the public.

C. Whoever commits the offense of terrorizing shall be fined not more than fifteen thousand dollars or imprisoned with or without hard labor for not more than fifteen years, or both. (Acts 1985, No. 191, § 1; Acts 1997, No. 1318, § 2, eff. July 15, 1997; Acts 2001, No. 1112, § 1, eff. Aug. 15, 2001; Acts 2008, No. 451, § 2, eff. June 25, 2008.)

2008 Amendments. — Acts 2008, No. 451, § 2, effective June 25, 2008, added subsection (B), and added the subsection (C) designation.

2001 Amendments. — Acts 2001, No. 1112, § 1, effective August 15, 2001, in (A), deleted “known by the offender to be false” following “information,” substituted “with the intent of causing members of the general public” for “thereby causing any person,” substituted “their safety; or” for “his or another person’s safety,” and inserted “general.”

CROSS REFERENCES

Municipal Law. — Criminal law > reserved. Baton Rouge Code of Ordinance § 13:40.1.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Terrorism

•••• General Overview. — Juvenile’s delinquency adjudication for violation of La. Rev. Stat. Ann. § 14:40.1 was reversed after the state failed to prove that the juvenile’s writing on a wall “Everyone will die May 28, 1999” caused any person to be in sustained fear for his or another’s safety or caused serious disruption as required by the statute. State ex rel. J.S., 808 So. 2d 459, 2001 La. App. LEXIS 430 (Feb. 16, 2001).

•• Miscellaneous Offenses

••• General Overview. — Juvenile’s delinquent adjudication was reversed where the state failed to prove the offense of terrorizing and communicating false information beyond a reasonable doubt; there was no evidence that any witness believed the juvenile was going to commit the offenses, felt threatened by the juvenile, or perceived the offenses as imminent. State ex rel. R.T., 748 So. 2d 1256, 1999 La. App. LEXIS 3633 (Dec. 23, 1999), affirmed in part and reversed in part by, remanded by La. 00-0205, 781 So. 2d 1239, 2001 La. LEXIS 632 (La. Feb. 21, 2001).

TREATISES AND LAW REVIEWS

General Law Reviews. — Article: Threats Made, Threats Posed: School and Judicial Analysis in Need of Redirection. 2003 BYU Educ. & L. J. 663 (2003).

§ 40.2. Stalking.

A. Stalking is the intentional and repeated following or harassing of another person that would cause a reasonable person to feel alarmed or to suffer emotional distress. Stalking shall include but not be limited to the intentional and repeated uninvited presence of the perpetrator at another person’s home, workplace, school, or any place which would cause a reasonable person to be alarmed, or to suffer emotional distress as a result of verbal or behaviorally implied threats of death, bodily injury, sexual assault, kidnaping, or any other statutory criminal act to himself or any member of his family or any person with whom he is acquainted.

B. (1) (a) Notwithstanding any law to the contrary, on first conviction, whoever commits the crime of stalking shall be fined not less than five hundred dollars nor more than one thousand dollars and shall be imprisoned for not less than thirty days nor more than one year. Notwithstanding any other sentencing provisions, any person convicted of stalking shall undergo a psychiatric evaluation. Imposition of the sentence shall not be suspended unless the offender is placed on probation and participates in a court-approved counseling which could include but shall not be limited to anger management, abusive behavior intervention groups, or any other type of counseling deemed appropriate by the courts.

(b) Whoever commits the crime of stalking against a victim under the age of eighteen when the provisions of Paragraph (6) of this Subsection are not applicable shall be imprisoned for not more than three years, with or without hard labor, and fined not more than two thousand dollars, or both.

(2) (a) Any person who commits the offense of stalking and who is found by the trier of fact, whether the jury at a jury trial, the judge in a bench trial, or the judge at a sentencing hearing following a jury trial, beyond a reasonable doubt to have placed the victim of the stalking in fear of death or bodily injury by the actual use of or the defendant’s having in his possession during the instances which make up the crime of stalking a dangerous weapon or is found beyond a reasonable doubt to have placed the victim in reasonable fear of death or bodily injury, shall be imprisoned for not less than one year nor more than five years, with or without hard labor, without benefit of probation, parole, or suspension of sentence and may be fined one thousand dollars, or both. Whether or not the defendant’s use of or his possession of the dangerous weapon is a crime or, if a crime, whether or not he is charged for that offense separately or in addition to the crime of stalking shall have no bearing or relevance as to the enhanced sentence under the provisions of this Paragraph.

(b) If the victim is under the age of eighteen, and when the provisions of Paragraph (6) of this Subsection are not applicable, the offender shall be imprisoned for not less than two years nor more than five years, with or without hard labor, without benefit of probation, parole, or suspension of sentence and may be fined not less than one thousand nor more than two thousand dollars, or both.

(3) Any person who commits the offense of stalking against a person for whose benefit a protective order, a temporary restraining order, or any lawful order prohibiting contact with the victim issued by a judge or magistrate is in effect in either a civil or criminal proceeding, protecting the victim of the stalking from acts by the offender which otherwise constitute the crime of stalking, shall be punished by imprisonment with or without hard labor for not less than ninety days and not more than two years or fined not more than five thousand dollars, or both.

(4) Upon a second conviction occurring within seven years of a prior conviction for stalking, the offender shall be imprisoned with or without hard labor for not less than five years nor more than twenty years, without benefit of probation, parole, or suspension of sentence, and may be fined not more than five thousand dollars, or both.

(5) Upon a third or subsequent conviction, the offender shall be imprisoned with or without hard labor for not less that ten years and not more than forty years and may be fined not more than five thousand dollars, or both.

(6) (a) Any person thirteen years of age or older who commits the crime of stalking against a child twelve years of age or younger and who is found by the trier of fact, whether the jury at a jury trial, the judge in a bench trial, or the judge at a sentencing hearing following a jury trial, beyond a reasonable doubt to have placed the child in reasonable fear of death or bodily injury, or in reasonable fear of the death or bodily injury of a family member of the child shall be punished by imprisonment with or without hard labor for not less than one year and not more than three years and fined not less than fifteen hundred dollars and not more than five thousand dollars, or both.

(b) Lack of knowledge of the child’s age shall not be a defense.

C. For the purposes of this Section, the following words shall have the following meanings:

(1) “Harassing” means the repeated pattern of verbal communications or nonverbal behavior without invitation which includes but is not limited to making telephone calls, transmitting electronic mail, sending messages via a third party, or sending letters or pictures.

(2) “Pattern of conduct” means a series of acts over a period of time, however short, evidencing an intent to inflict a continuity of emotional distress upon the person. Constitutionally protected activity is not included within the meaning of pattern of conduct.

(3) Repealed by Acts 1993, No. 125, § 2.

D. As used in this Section, when the victim of the stalking is a child twelve years old or younger:

(1) “Pattern of conduct” includes repeated acts of nonconsensual contact involving the victim or a family member.

(2) “Family member” includes:

(a) A child, parent, grandparent, sibling, uncle, aunt, nephew, or niece of the victim, whether related by blood, marriage, or adoption.

(b) A person who lives in the same household as the victim.

(3) (a) “Nonconsensual contact” means any contact with a child twelve years old or younger that is initiated or continued without that child’s consent, that is beyond the scope of the consent provided by that child, or that is in disregard of that child’s expressed desire that the contact be avoided or discontinued.

(b) “Nonconsensual contact” includes:

(i) Following or appearing within the sight of that child.

(ii) Approaching or confronting that child in a public place or on private property.

(iii) Appearing at the residence of that child.

(iv) Entering onto or remaining on property occupied by that child.

(v) Contacting that child by telephone.

(vi) Sending mail or electronic communications to that child.

(vii) Placing an object on, or delivering an object to, property occupied by that child.

(c) “Nonconsensual contact” does not include any otherwise lawful act by a parent, tutor, caretaker, mandatory reporter, or other person having legal custody of the child as those terms are defined in the Louisiana Children’s Code.

(4) “Victim” means the child who is the target of the stalking.

E. Whenever it is deemed appropriate for the protection of the victim, the court may send written notice to any employer of a person convicted for a violation of the provisions of this Section describing the conduct on which the conviction was based.

F. (1) Upon motion of the district attorney or on the court’s own motion, whenever it is deemed appropriate for the protection of the victim, the court may, in addition to any penalties imposed pursuant to the provisions of this Section, grant a protective order which directs the defendant to refrain from abusing, harassing, interfering with the victim or the employment of the victim, or being physically present within a certain distance of the victim.

(2) Any protective order granted pursuant to the provisions of this Subsection shall be served on the defendant at the time of sentencing.

(3) (a) The court shall order that the protective order be effective either for an indefinite period of time or for a fixed term which shall not exceed eighteen months.

(b) If the court grants the protective order for an indefinite period of time pursuant to Subparagraph (a) of this Paragraph, after a hearing, on the motion of any party and for good cause shown, the court may modify the indefinite effective period of the protective order to be effective for a fixed term, not to exceed eighteen months, or to terminate the effectiveness of the protective order. A motion to modify or terminate the effectiveness of the protective order may be granted only after a good faith effort has been made to provide reasonable notice of the hearing to the victim, the victim’s designated agent, or the victim’s counsel, and either of the following occur:

(i) The victim, the victim’s designated agent, or the victim’s counsel is present at the hearing or provides written waiver of such appearance.

(ii) After a good faith effort has been made to provide reasonable notice of the hearing, the victim could not be located.

(4) (a) Immediately upon granting a protective order, the court shall cause to have prepared a Uniform Abuse Prevention Order, as provided in R.S. 46:2136.2, shall sign such order, and shall forward it to the clerk of court for filing, without delay.

(b) The clerk of the issuing court shall send a copy of the Uniform Abuse Prevention Order or any modification thereof to the chief law enforcement official of the parish where the victim resides. A copy of the Uniform Abuse Prevention Order shall be retained on file in the office of the chief law enforcement officer as provided in this Subparagraph until otherwise directed by the court.

(c) The clerk of the issuing court shall transmit the Uniform Abuse Prevention Order, or any modification thereof, to the Louisiana Protective Order Registry pursuant to R.S. 46:2136.2, by facsimile transmission, mail, or direct electronic input, where available, as expeditiously as possible, but no later than the end of the next business day after the order is filed with the clerk of court.

G. The provisions of this Section shall not apply to a private investigator licensed pursuant to the provisions of Chapter 56 of Title 37 of the Louisiana Revised Statutes of 1950, acting during the course and scope of his employment and performing his duties relative to the conducting of an investigation.

H. The provisions of this Section shall not apply to an investigator employed by an authorized insurer regulated pursuant to the provisions of Title 22 of the Louisiana Revised Statutes of 1950, acting during the course and scope of his employment and performing his duties relative to the conducting of an insurance investigation.

I. The provisions of this Section shall not apply to an investigator employed by an authorized self-insurance group or entity regulated pursuant to the provisions of Chapter 10 of Title 23 of the Louisiana Revised Statutes of 1950, acting during the course and scope of his employment and performing his duties relative to the conducting of an insurance investigation.

J. A conviction for stalking shall not be subject to expungement as provided for by R.S. 44:9. (Acts 1992, No. 80, § 1; Acts 1993, No. 125, §§ 1, 2; Acts 1994, 3rd Ex. Sess., No. 30, § 1; Acts 1995, No. 416, § 1; Acts 1995, No. 645, § 1; Acts 1997, No. 1231, § 1, eff. July 15, 1997; Acts 1999, No. 957, § 1, eff. Aug. 15, 1999; Acts 1999, No. 963, § 1, eff. Aug. 15, 1999; Acts 2001, No. 1141, § 1, eff. Aug. 15, 2001; Acts 2003, No. 1089, § 1, eff. Aug. 15, 2003; Acts 2005, No. 161, § 1, eff. Aug. 15, 2005; Acts 2007, No. 62, § 1, eff. Aug. 15, 2007; Acts 2007, No. 226, § 1, eff. Aug. 15, 2007; Acts 2012, No. 197, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 197 inserted (F); and redesignated former (F) through (I) as (G) through (J).

2007 Amendments. — Acts 2007, No. 62, § 1, effective August 15, 2007, substituted “three years” for “one year” in (B)(1)(b); substituted “shall be imprisoned ... one thousand dollars, or both” for “shall be fined one thousand dollars or imprisoned with or without hard labor for one year, or both” in (B)(2)(a); substituted “not less than two years ... not less than” for “not less than one year nor more than two years, with or without hard labor, fined not less than” in (B)(2)(b); inserted “with or without hard labor” following “imprisonment” in (B)(3); substituted “five years ... suspension of sentence” for “one hundred eighty days and not more than three years” in (B)(4); and in (B)(5), deleted “occurring within seven years of a prior conviction for stalking” following “subsequent conviction,” and substituted “not less than ten years and not more than forty years” for “not less than two years and not more than five years”; and added (I).

Acts 2007, No. 226, § 1, effective August 15, 2007, inserted “with or without hard labor” in (B)(3) and in (B)(6)(a).

2005 Amendments. — Acts 2005, No. 161, § 1, effective August 15, 2005, in (A), substituted “intentional” for “willful, malicious” and made related stylistic changes throughout; and added (F)-(H).

2003 Amendments. — Acts 2003, No. 1089, § 1, effective August 15, 2003, in (B)(3), substituted “or any lawful order prohibiting contact with the victim issued by a judge or magistrate is in effect” for “or an injunction is in effect” and substituted “two years or fined” for “two years and fined.”

2001 Amendments. — Acts 2001, No. 1141, § 1, effective August 15, 2001, in (A), substituted “that would cause a reasonable person to feel alarmed or to suffer emotional distress” for “with the intent to place that person in fear of death or bodily injury” at the end of the first sentence, and added the last sentence; rewrote (B)(1)(a), which read: “Whoever commits the crime of stalking may be imprisoned for not more than one year or fined not more than two thousand dollars, or both”; and rewrote (C)(1), which read: “‘Harassing’ means engaging in a knowing and willful pattern of conduct directed a specific person which seriously alarms, annoys, or distresses the person, and which serves no legitimate purpose. The conduct must be such as would cause a reasonable person to suffer substantial emotional distress and must actually cause substantial emotional distress to the person.”

1999 Amendments. — Acts 1999, No. 957, § 1, effective August 15, 1999, added (E).

Acts 1999, No. 963, § 1, effective August 15, 1999, added (B)(1)(b); in (B)(2), inserted “or is found beyond a reasonable doubt to have placed the victim in reasonable fear of death or bodily injury” in the first sentence, and added the second sentence.

Quoted Statutory Material. — Acts 2007, No. 226, § 2, provides that “The provisions of this Act shall not be construed to be inconsistent with the provisions of the Act that originated as HB No. 21 [Acts 2007, No. 62] of the 2007 Regular Session and the Louisiana State Law Institute is directed to merge these two Acts accordingly.”

CROSS REFERENCES

Louisiana Law. — Diminution of sentence for good behavior, see La. R.S. 15:571.3.

Definitions, see La. R.S. 15:603.

Definitions, see La. R.S. 44:51.

Basic rights for victim and witness, see La. R.S. 46:1844.

Offenses against a family or household member or dating partner; provisions for forfeiture, arrest, modification, see La. C.Cr.P. Art. 335.1.

Sentence imposed on felony or specifically enumerated misdemeanor in which firearm was possessed, used, or discharged, see La. C.Cr.P. Art. 893.3.

Municipal Law. — Criminal law > stalking. Baton Rouge Code of Ordinance § 13:40.2.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Stalking

•••• General Overview. — “Pattern of conduct” is defined under La. Rev. Stat. Ann. § 14:40.2 as a series of acts over a period of time, however short, evidencing an intent to inflict a continuity of emotional distress upon the person. State v. Higginbotham, 790 So. 2d 648, 2001 La. App. LEXIS 1133 (May 16, 2001), writ denied by La. 2001-1756, 815 So. 2d 95, 2002 La. LEXIS 1453 (La. May 3, 2002).

The evidence was sufficient to find defendant guilty of stalking where the victim testified defendant called her several times a day at all hours of the day and night, he cursed her whenever she answered the phone, he threatened to kill her, and victim’s daughter admitted she was aware her mother received threatening phone calls from defendant; defendant harassed the victim by engaging in a series of acts over a period of time that evidenced an intent to inflict a continuity of emotional distress upon her and which were directed at the victim and alarmed, annoyed or distressed her, and served no legitimate purpose. State v. Higginbotham, 790 So. 2d 648, 2001 La. App. LEXIS 1133 (May 16, 2001), writ denied by La. 2001-1756, 815 So. 2d 95, 2002 La. LEXIS 1453 (La. May 3, 2002).

Definition of “pattern of conduct” given in La. Rev. Stat. Ann. § 14:40.2(C)(2), concerning stalking, is not applicable to the term “repeated” contained in § 14:40.2(A) but further defines the term “harassing” contained in § 14:40.2(C)(1), and following victim to three different places, in one continuous trip, did not constitute a pattern nor repeated conduct. State v. Rico, 741 So. 2d 774, 1999 La. App. LEXIS 1752 (June 2, 1999), writ denied by La. 99-1883, 751 So. 2d 244, 1999 La. LEXIS 3627 (La. Dec. 10, 1999).

Viewing the word “repeated” under La. Rev. Stat. Ann. § 14:40.2(A) in its usual sense and resolving any doubt or ambiguity of the statute in favor of defendant, the State failed to prove that defendant’s conduct in yelling at the victim, and following her on one occasion constituted a “repeated” following; defendant’s conviction of stalking was reversed. State v. Rico, 741 So. 2d 774, 1999 La. App. LEXIS 1752 (June 2, 1999), writ denied by La. 99-1883, 751 So. 2d 244, 1999 La. LEXIS 3627 (La. Dec. 10, 1999).

Evidence that defendant said “hey baby” to a victim and shouted profanity at the victim’s mother on the occasion that he was following the victim was insufficient to infer from the circumstances that defendant had the specific intent to place the victim and her mother in fear of death or bodily injury for the purposes of the stalking statute, La. Rev. Stat. Ann. § 14:40.2. State v. Rico, 741 So. 2d 774, 1999 La. App. LEXIS 1752 (June 2, 1999), writ denied by La. 99-1883, 751 So. 2d 244, 1999 La. LEXIS 3627 (La. Dec. 10, 1999).

A litigant’s phone calls to the judge were insufficient to support his conviction for stalking a judge under La. Rev. Stat. Ann. 14:40.2(A), because a rational trier of fact would have had a reasonable doubt that he had the specific intent to place the judge in fear of death or bodily injury. State v. Young, 712 So. 2d 273, 1998 La. App. LEXIS 1794 (May 15, 1998), writ denied by La. 98-1598, 737 So. 2d 740, 1999 La. LEXIS 545 (La. Feb. 5, 1999).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A chief of police cannot use a police vehicle for personal use without authority of the village council. Liability imposed upon the village for the tortious conduct of its municipal officers is a fact-sensitive question., OPINION 00-404, La. Atty. Gen. Op. No. 2000-404; 2000 La. AG LEXIS 552.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — The Willfulness Requirement: A Chameleon in the Legal Arena. 60 La. L. Rev. 563 (Winter, 2000).

ARTICLE — PART I: Is Obtaining an Arrestee’s DNA a Valid Special Needs Search Under the Fourth Amendment? What Should (and Will) the Supreme Court Do?. 34 J.L. Med. & Ethics 165 (2006).

General Law Reviews. — Independent Article: Is Obtaining an Arrestee’s DNA a Valid Special Needs Search Under the Fourth Amendment? What Should (and Will) the Supreme Court Do?. 33 J.L. Med. & Ethics 102 (Spring 2005).

§ 40.3. Cyberstalking.

A. For the purposes of this Section, the following words shall have the following meanings:

(1) “Electronic communication” means any transfer of signs, signals, writing, images, sounds, data, or intelligence of any nature, transmitted in whole or in part by wire, radio, computer, electromagnetic, photoelectric, or photo-optical system.

(2) “Electronic mail” means the transmission of information or communication by the use of the Internet, a computer, a facsimile machine, a pager, a cellular telephone, a video recorder, or other electronic means sent to a person identified by a unique address or address number and received by that person.

B. Cyberstalking is action of any person to accomplish any of the following:

(1) Use in electronic mail or electronic communication of any words or language threatening to inflict bodily harm to any person or to such person’s child, sibling, spouse, or dependent, or physical injury to the property of any person, or for the purpose of extorting money or other things of value from any person.

(2) Electronically mail or electronically communicate to another repeatedly, whether or not conversation ensues, for the purpose of threatening, terrifying, or harassing any person.

(3) Electronically mail or electronically communicate to another and to knowingly make any false statement concerning death, injury, illness, disfigurement, indecent conduct, or criminal conduct of the person electronically mailed or of any member of the person’s family or household with the intent to threaten, terrify, or harass.

(4) Knowingly permit an electronic communication device under the person’s control to be used for the taking of an action in Paragraph (1), (2), or (3) of this Subsection.

C. (1) Whoever commits the crime of cyberstalking shall be fined not more than two thousand dollars, or imprisoned for not more than one year, or both.

(2) Upon a second conviction occurring within seven years of the prior conviction for cyberstalking, the offender shall be imprisoned for not less than one hundred and eighty days and not more than three years, and may be fined not more than five thousand dollars, or both.

(3) Upon a third or subsequent conviction occurring within seven years of a prior conviction for stalking, the offender shall be imprisoned for not less than two years and not more than five years and may be fined not more than five thousand dollars, or both.

(4) (a) In addition, the court shall order that the personal property used in the commission of the offense shall be seized and impounded, and after conviction, sold at public sale or public auction by the district attorney in accordance with R.S. 15:539.1.

(b) The personal property made subject to seizure and sale pursuant to Subparagraph (a) of this Paragraph may include, but shall not be limited to, electronic communication devices, computers, computer related equipment, motor vehicles, photographic equipment used to record or create still or moving visual images of the victim that are recorded on paper, film, video tape, disc, or any other type of digital recording media.

D. Any offense under this Section committed by the use of electronic mail or electronic communication may be deemed to have been committed where the electronic mail or electronic communication was originally sent, originally received, or originally viewed by any person.

E. This Section does not apply to any peaceable, nonviolent, or nonthreatening activity intended to express political views or to provide lawful information to others. (Acts 2001, No. 737, § 1, eff. Aug. 15, 2001; Acts 2010, No. 763, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 763 added (C)(4).

CROSS REFERENCES

Louisiana Law. — Forfeited property related to certain sex crimes; exempt property; allocation of forfeited property, see La. R.S. 15:539.1.

§ 40.4. Burning cross on property of another or public place; intent to intimidate.

A. It shall be unlawful for any person, with the intent of intimidating any person or group of persons to burn, or cause to be burned, a cross on the property of another, a highway, or other public place.

B. Whoever commits the crime of burning a cross with the intent of intimidating shall be fined not more than fifteen thousand dollars or imprisoned with or without hard labor for not more than fifteen years, or both. (Acts 2003, No. 843, § 1.)

§ 40.5. Public display of a noose on property of another or public place; intent to intimidate.

A. It shall be unlawful for any person, with the intent to intimidate any person or group of persons, to etch, paint, draw, or otherwise place or display a hangman’s noose on the property of another, a highway, or other public place.

B. As used in this Section, “noose” means a rope tied in a slip knot, which binds closer the more it is drawn, which historically has been used in execution by hanging, and which symbolizes racism and intimidation.

C. Whoever commits the crime of public display of a noose with the intent to intimidate shall be fined not more than five thousand dollars or imprisoned with or without hard labor for not more than one year, or both. (Acts 2008, No. 643, § 1, eff. Aug. 15, 2008.)

§ 40.6. Unlawful disruption of the operation of a school; penalties.

A. Unlawful disruption of the operation of a school is the commission of any of the following acts by a person, who is not authorized to be on school premises, which would foreseeably cause any of the following:

(1) Intimidation or harassment of any student or teacher by threat of force or force.

(2) Placing teachers or students in sustained fear for their health, safety, or welfare.

(3) Disrupting, obstructing, or interfering with the operation of the school.

B. For the purposes of this Section:

(1) “Authorized to be present on school premises” means all of the following:

(a) Any student enrolled at the school.

(b) Any teacher employed at the school.

(c) Any person attending a school sponsored function.

(d) Any other person who has authorization to be present on the school premises from the principal of the school in the case of a public school, or the principal or headmaster in the case of a nonpublic school.

(2) “School” means any public or nonpublic elementary, secondary, high school, vocational-technical school, college, special, or postsecondary school or institution, or university in this state.

(3) “School premises” means any property used for school purposes, including but not limited to school buildings, playgrounds, and parking lots.

(4) “School-sponsored function” means the specific designated area of the function, including but not limited to athletic competitions, dances, parties, or any extracurricular activity.

(5) “Student” means any person registered or enrolled at a school as defined in this Section.

(6) “Teacher” shall include any teacher or instructor, administrator, staff person, teacher aide, paraprofessional, school bus driver, food service worker, and other clerical, custodial, or maintenance personnel employed by any public or nonpublic elementary, secondary, high school, vocational-technical school, college, special, or postsecondary school or institution, or university in this state.

C. Whoever commits the offense of unlawful disruption of the operation of a school shall be fined not more than one thousand dollars or imprisoned with or without hard labor for not less than one year nor more than five years, or both.

D. Nothing herein shall be construed to prevent lawful assembly and orderly petition for the redress of grievances, including any labor dispute between any school or institution of higher learning and its employees, or contractor or subcontractor or any employees thereof. Nothing herein shall apply to a bona fide labor organization or its legal activities such as picketing, assembly, or concerted activities in the interest of its members for the purpose of securing better wages, hours, or working conditions. (Acts 2009, No. 302, § 1, eff. Aug. 15, 2009.)

§ 40.7. Cyberbullying.

A. Cyberbullying is the transmission of any electronic textual, visual, written, or oral communication with the malicious and willful intent to coerce, abuse, torment, or intimidate a person under the age of eighteen.

B. For purposes of this Section:

(1) “Cable operator” means any person or group of persons who provides cable service over a cable system and directly, or through one or more affiliates, owns a significant interest in such cable system, or who otherwise controls or is responsible for, through any arrangement, the management and operation of such a cable system.

(2) “Electronic textual, visual, written, or oral communication” means any communication of any kind made through the use of a computer online service, Internet service, or any other means of electronic communication, including but not limited to a local bulletin board service, Internet chat room, electronic mail, or online messaging service.

(3) “Interactive computer service” means any information service, system, or access software provider that provides or enables computer access by multiple users to a computer server, including a service or system that provides access to the Internet and such systems operated or services offered by libraries or educational institutions.

(4) “Telecommunications service” means the offering of telecommunications for a fee directly to the public, regardless of the facilities used.

C. An offense committed pursuant to the provisions of this Section may be deemed to have been committed where the communication was originally sent, originally received, or originally viewed by any person.

D. (1) Except as provided in Paragraph (2) of this Subsection, whoever commits the crime of cyberbullying shall be fined not more than five hundred dollars, imprisoned for not more than six months, or both.

(2) When the offender is under the age of seventeen, the disposition of the matter shall be governed exclusively by the provisions of Title VII of the Children’s Code.

E. The provisions of this Section shall not apply to a provider of an interactive computer service, provider of a telecommunications service, or a cable operator as defined by the provisions of this Section.

F. The provisions of this Section shall not be construed to prohibit or restrict religious free speech pursuant to Article I, Section 8 of the Constitution of Louisiana. (Acts 2010, No. 989, § 1, eff. Aug. 15, 2010.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Section 8 of the Constitution of Louisiana” for “Section 18 of the Constitution of Louisiana” in (F), as enacted by Acts 2010, No. 989, § 1.

SUBPART C. RAPE AND SEXUAL BATTERY.

§ 41. Rape; defined.

A. Rape is the act of anal, oral, or vaginal sexual intercourse with a male or female person committed without the person’s lawful consent.

B. Emission is not necessary, and any sexual penetration, when the rape involves vaginal or anal intercourse, however slight, is sufficient to complete the crime.

C. For purposes of this Subpart, “oral sexual intercourse” means the intentional engaging in any of the following acts with another person:

(1) The touching of the anus or genitals of the victim by the offender using the mouth or tongue of the offender.

(2) The touching of the anus or genitals of the offender by the victim using the mouth or tongue of the victim. (Acts 1978, No. 239, § 1. Acts 1985, No. 587, § 1; Acts 1990, No. 722, §§ 1, 2; Acts 2001, No. 301, § 1.)

2001 Amendments. — Acts 2001, No. 301, § 1, effective August 15, 2001, inserted “oral” in (A); in (B) inserted “when the rape involves,” inserted “intercourse,”; added (C).

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 9:362.

Crime against nature, see La. R.S. 14:89.

Definitions, see La. R.S. 15:541.

Diminution of sentence for good behavior, see La. R.S. 15:571.3.

Provision of information to protect children, see La. R.S. 15:587.1.

Prohibition on destruction of evidence; certain cases, see La. R.S. 15:621.

Definitions, see La. R.S. 44:51.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Sex Crimes

••• Sexual Assault

•••• General Overview. — The testimony of the victim alone is sufficient to establish the “penetration” element of rape, and the testimony of the victim alone, unsubstantiated by physical evidence, is sufficient to support a conviction of rape. State v. Lagarde, 861 So. 2d 871, 2003 La. App. LEXIS 3534 (Dec. 10, 2003), writ denied by La. 2004-0340, 876 So. 2d 829, 2004 La. LEXIS 2208 (La. June 25, 2004).

Defendant was properly convicted of penetration and aggravated rape where the evidence indicated that defendant tried to engage a young girl in sexual banter, followed her, terrified her, dragged her behind an abandoned house in her neighborhood, told her he had a weapon, bound and gagged her, choked her until she almost fainted, and raped her. State v. Vicks, 798 So. 2d 308, 2001 La. App. LEXIS 2170 (Sept. 26, 2001), writ denied by La. 2002-0199, 831 So. 2d 276, 2002 La. LEXIS 3579 (La. Nov. 27, 2002).

Under La. Rev. Stat. Ann. § 14:41, rape is the act of anal or vaginal sexual intercourse with a male or female person committed without the person’s lawful consent. State v. Darbonne, 787 So. 2d 576, 2001 La. App. LEXIS 1430 (June 6, 2001), writ denied by La. 2002-0533, 836 So. 2d 64, 2003 La. LEXIS 354 (La. Jan. 31, 2003).

Under La. Rev. Stat. Ann. § 14:41(A) and (B), the victim’s testimony was sufficient by itself to convict defendant of forcible rape and the jury was within its discretion to believe or disbelieve either side’s testimony. State v. Wallace, 788 So. 2d 578, 2001 La. App. LEXIS 1141 (May 16, 2001), writ denied by La. 2001-1849, 816 So. 2d 297, 2002 La. LEXIS 1735 (La. May 24, 2002).

Rape, a violation of La. Rev. Stat. Ann. § 14:41 occurs when there is any penetration, however slight, of the aperture of the female genitalia, even its external feature. State v. Murphy, 785 So. 2d 197, 2001 La. App. LEXIS 742 (Apr. 6, 2001), writ denied by La. 2001-1259, 811 So. 2d 920, 2002 La. LEXIS 1132 (La. Mar. 22, 2002).

Defendant’s convictions for aggravated rape in violation of La. Rev. Stat. Ann. § 14:41, forcible rape in violation of La. Rev. Stat. Ann. § 14.42.1(A)(1), and aggravated crime against nature in violation of La. Rev. Stat. Ann. § 14:89.1(A)(6), were supported by sufficient evidence, as the jury believed the victim, not defendant. State v. Brauner, 782 So. 2d 52, 2001 La. App. LEXIS 558 (Feb. 21, 2001), writ denied by La. 2001-1260, 811 So. 2d 920, 2002 La. LEXIS 1131 (La. Mar. 22, 2002).

Defendant’s conviction for simple rape was affirmed upon a sufficiency of the evidence challenge under La. Rev. Stat. Ann. §§ 14:41, 14:43, and 15:438 based upon a medical doctor’s testimony in regard to penetration which was an element of the crime of simple rape and based upon the testimony of the victim and her mother. State v. Rogers, 772 So. 2d 960, 2000 La. App. LEXIS 2946 (Nov. 28, 2000), writ denied by La. 2001-0204, 802 So. 2d 641, 2001 La. LEXIS 3342 (La. Dec. 7, 2001).

DNA report and the victim’s identification were sufficient evidence that defendant was guilty of crime charged. State v. Brown, 719 So. 2d 146, 1998 La. App. LEXIS 2594 (Sept. 23, 1998).

Where defendant was convicted of aggravated rape of a child, his conviction was proper; the conviction was supported by sufficient evidence; the child’s testimony alone was sufficient to establish the elements of the offense. State v. Thomas, 711 So. 2d 808, 1998 La. App. LEXIS 731 (Apr. 8, 1998), writ denied by La. 99-0331, 747 So. 2d 8, 1999 La. LEXIS 2043 (La. July 2, 1999).

Given the provisions of La. Rev. Stat. Ann. §§ 14:41, 14:42 and that the testimony of a rape victim alone was sufficient to establish penetration and the victim’s testimony alone, unsubstantiated by physical evidence, was sufficient to support a conviction of rape, under the minimal constitutional sufficiency standards enunciated in Jackson v. Virginia, the evidence was sufficient for a defendant’s conviction of aggravated rape. State v. Hubbard, 708 So. 2d 1099, 1998 La. App. LEXIS 84 (Jan. 27, 1998), writ denied by La. 98-0643, 723 So. 2d 415, 1998 La. LEXIS 2629 (La. Aug. 28, 1998).

Defendant’s aggravated rape conviction was proper where the victim’s testimony and that of the examining physician was sufficient to establish penetration and the other elements of the offense. State v. Abbott, 697 So. 2d 636, 1997 La. App. LEXIS 1672 (June 18, 1997), writ denied by La. 97-1929, 705 So. 2d 1097, 1998 La. LEXIS 197 (La. Jan. 9, 1998).

Where the victim was uncertain whether penetration had occurred but could only testify that what the defendant had done had hurt and where the defendant stated that penetration had not been full penetration, the evidence was sufficient to support the defendant’s conviction of forcible rape; under La. Rev. Stat. Ann. § 14:41(B), any sexual penetration, however slight, was sufficient to complete the crime. State v. Ledet, 694 So. 2d 336, 1996 La. App. LEXIS 2712 (Nov. 8, 1996).

Under La. Code Crim. Proc. art. 821, when the evidence showed that the 14-year-old victim was capable of consenting to sex and apparently did consent, and there was no penetration, the state did not prove all the elements of forcible rape under La. Rev. Stat. Ann. §§ 14:41, 14:42.1, although it did prove sexual battery. State v. Simmons, 621 So. 2d 1135, 1993 La. App. LEXIS 1462 (Apr. 15, 1993), amended by 1993 La. App. LEXIS 2693 (La.App. 4 Cir. Aug. 12, 1993).

Although defendant in his brief to the appellate court alleged that his inability to sustain an erection precluded rape of any sort, under La. Rev. Stat. Ann. § 14:41, which defined rape, penetration “however slight” meant any penetration however slight of the aperture of the female genitalia even its external features. State v. Porter, 615 So. 2d 507, 1993 La. App. LEXIS 986 (Mar. 3, 1993), affirmed in part and reversed in part by, remanded by La. 93-1106, 639 So. 2d 1137, 1994 La. LEXIS 1871 (La. July 5, 1994), overruled by State v. Ford, La. App. 26422, 643 So. 2d 293, 1994 La. App. LEXIS 2418 (La.App. 2 Cir. Sept. 21, 1994).

Where the trial court convicted defendant of the attempted aggravated rape of his eight-year-old daughter because it found insufficient proof of penetration, which was required under La. Rev. Stat. Ann. § 14:41, defendant’s specific intent to rape was not negated by his contention that he could have raped her had he intended to do so because they were alone; his specific intent could be inferred from the evidence that he disrobed himself and his child and from her testimony that he put his penis in her “wrong place,” State v. Robinson, 610 So. 2d 1041, 1992 La. App. LEXIS 3781 (Dec. 9, 1992).

Violation of La. Rev. Stat. Ann. § 14:41 occurs when there is any penetration, however slight, of the aperture of the female genitalia, even its external features. State v. Lewis, 577 So. 2d 799, 1991 La. App. LEXIS 652 (Apr. 3, 1991), writ of certiorari denied by 582 So. 2d 1304, 1991 La. LEXIS 2017 (La. 1991).

In a prosecution of a father for incest, a trial court’s jury instruction on sexual intercourse was proper given that it was patterned after the rape statute, La. Rev. Stat. Ann. § 14:41(B), and reflected a dictionary definition of intercourse, and, even assuming error in the instruction, the defendant was not prejudiced. State v. Butters, 527 So. 2d 1023, 1988 La. App. LEXIS 1186 (May 17, 1988).

On a forcible rape charge, a victim’s testimony that penetration took place was sufficient to establish penetration and her testimony was corroborated by scientific evidence and a jury could have found that her resistance was overcome by force. State v. Standifer, 513 So. 2d 481, 1987 La. App. LEXIS 10092 (Sept. 23, 1987).

Defendant’s use of a knife and angry demeanor to threaten the victim distinguished an aggravated rape from a forcible rape, La. Rev. Stat. Ann. § 14:42.1. State v. Creel, 508 So. 2d 859, 1987 La. App. LEXIS 9635 (June 1, 1987), writ of certiorari denied by 532 So. 2d 171, 1988 La. LEXIS 2533 (La. 1988).

Adding the words “anal or vaginal” to La. Rev. Stat. Ann. § 14:41 did not change the type of penetration necessary for a rape to occur; the effect of the change was to add anal penetration as a form of rape, and any penetration, however slight, of the aperture of the female genitalia, even its external features, was sufficient to constitute penetration. State v. Bertrand, 461 So. 2d 1159, 1984 La. App. LEXIS 10147 (Dec. 12, 1984), writ of certiorari denied by 464 So. 2d 314, 1985 La. LEXIS 8256 (La. 1985).

Victim’s testimony alone was sufficient to establish the fact of penetration for purposes of proving aggravated rape under La. Rev. Stat. Ann. § 14:41. State v. Mitchell, 453 So. 2d 1260, 1984 La. App. LEXIS 9056 (June 27, 1984), review denied by 457 So. 2d 16, 1984 La. LEXIS 9801 (La. 1984), writ denied by La. 2006-0537, 936 So. 2d 1259, 2006 La. LEXIS 2534 (La. Sept. 15, 2006).

Based on the victim’s testimony and her description of the physical contact between her and defendant, the jury, based on their common knowledge and understanding of the human anatomy, could rationally, and obviously did, conclude that there was vaginal penetration; penetration was an essential element of the crime of aggravated rape, and emission was not, and the State met its burden of proving, beyond a reasonable doubt, every element necessary to constitute the crime charged, as required by La. Const. art. I, §§ 2 and 16. State v. Robertson, 454 So. 2d 205, 1984 La. App. LEXIS 9205 (June 26, 1984), writ denied by 458 So. 2d 487, 1984 La. LEXIS 10020 (La. 1984).

In the absence of scientific evidence of sexual intercourse, the testimony of the victim is sufficient to establish sexual penetration; emission is not necessary, and any sexual penetration, however slight, is sufficient to complete the crime. State v. Hebert, 443 So. 2d 620, 1983 La. App. LEXIS 9552 (Nov. 9, 1983).

Defendant’s conviction for aggravated rape based on circumstantial evidence was set aside where the state failed to prove sexual penetration, however slight, and failed to exclude every reasonable hypothesis of innocence. State v. Alexander, 437 So. 2d 991, 1983 La. App. LEXIS 9160 (Sept. 19, 1983).

The sole distinction between the two crimes of forcible rape and aggravated rape is the degree of force employed and the extent to which the victim resists; a greater degree of force is necessary to justify the more serious punishment imposed for aggravated rape, La. Rev. Stat. Ann. § 14:42. There is no magic formula to determine which acts of coerced sexual intercourse warrant the greater punishment of aggravated rape rather than forcible rape; each case must be examined on its own facts. State v. Jackson, 437 So. 2d 855, 1983 La. LEXIS 11388 (Sept. 2, 1983).

Testimony by a victim of an accused’s efforts to penetrate her and descriptions of how he tried to penetrate her were sufficient to prove an element of the crime of rape. State v. Hughes, 436 So. 2d 677, 1983 La. App. LEXIS 8847 (July 8, 1983), writ of certiorari denied by 440 So. 2d 732, 1983 La. LEXIS 11854 (La. 1983).

Although rape was defined as nonconsensual sexual intercourse where the victim and perpetrator were not spouses, there was no requirement that the State offer specific proof of the absence of a marital relationship in order to sustain the conviction where the evidence contained not even a scintilla of evidence to suggest that the victim and defendant were married. State v. Wells, 429 So. 2d 502, 1983 La. App. LEXIS 8037 (Mar. 9, 1983), writ of certiorari denied by 437 So. 2d 1136, 1983 La. LEXIS 11322 (La. 1983).

Evidence adduced by the State at defendant’s trial for the aggravated rape of a 10-year-old girl was sufficient to support the requisite finding of sexual penetration where, from the victim’s description of the physical contact between defendant and herself, a rational jury could have concluded that there was sexual penetration, however slight. State v. Prestridge, 399 So. 2d 564, 1981 La. LEXIS 8214 (May 20, 1981).

Definitions of rape provided by La. Rev. Stat. Ann. §§ 14:41 and 14:42 were not constitutionally inadequate because the terms “sexual intercourse” and “sexual penetration” were terms of common and generally accepted meaning sufficient to give adequate warning of the proscribed conduct, as required by La. Const. art. I, § 13. State v. Prestridge, 399 So. 2d 564, 1981 La. LEXIS 8214 (May 20, 1981).

• Witnesses

•• Credibility. — Under La. Rev. Stat. Ann. § 14:41(A) and (B), the victim’s testimony was sufficient by itself to convict defendant of forcible rape and the jury was within its discretion to believe or disbelieve either side’s testimony. State v. Wallace, 788 So. 2d 578, 2001 La. App. LEXIS 1141 (May 16, 2001), writ denied by La. 2001-1849, 816 So. 2d 297, 2002 La. LEXIS 1735 (La. May 24, 2002).

• Defenses

•• Impossibility. — Although defendant in his brief to the appellate court alleged that his inability to sustain an erection precluded rape of any sort, under La. Rev. Stat. Ann. § 14:41, which defined rape, penetration “however slight” meant any penetration however slight of the aperture of the female genitalia even its external features. State v. Porter, 615 So. 2d 507, 1993 La. App. LEXIS 986 (Mar. 3, 1993), affirmed in part and reversed in part by, remanded by La. 93-1106, 639 So. 2d 1137, 1994 La. LEXIS 1871 (La. July 5, 1994), overruled by State v. Ford, La. App. 26422, 643 So. 2d 293, 1994 La. App. LEXIS 2418 (La.App. 2 Cir. Sept. 21, 1994).

• Jury Instructions

•• Particular Instructions

••• General Overview. — In a prosecution of a father for incest, a trial court’s jury instruction on sexual intercourse was proper given that it was patterned after the rape statute, La. Rev. Stat. Ann. § 14:41(B), and reflected a dictionary definition of intercourse, and, even assuming error in the instruction, the defendant was not prejudiced. State v. Butters, 527 So. 2d 1023, 1988 La. App. LEXIS 1186 (May 17, 1988).

EVIDENCE

• Procedural Considerations

•• Weight & Sufficiency. — The testimony of the victim alone is sufficient to establish the “penetration” element of rape, and the testimony of the victim alone, unsubstantiated by physical evidence, is sufficient to support a conviction of rape. State v. Lagarde, 861 So. 2d 871, 2003 La. App. LEXIS 3534 (Dec. 10, 2003), writ denied by La. 2004-0340, 876 So. 2d 829, 2004 La. LEXIS 2208 (La. June 25, 2004).

Given the provisions of La. Rev. Stat. Ann. §§ 14:41, 14:42 and that the testimony of a rape victim alone was sufficient to establish penetration and the victim’s testimony alone, unsubstantiated by physical evidence, was sufficient to support a conviction of rape, under the minimal constitutional sufficiency standards enunciated in Jackson v. Virginia, the evidence was sufficient for a defendant’s conviction of aggravated rape. State v. Hubbard, 708 So. 2d 1099, 1998 La. App. LEXIS 84 (Jan. 27, 1998), writ denied by La. 98-0643, 723 So. 2d 415, 1998 La. LEXIS 2629 (La. Aug. 28, 1998).

Where the victim was uncertain whether penetration had occurred but could only testify that what the defendant had done had hurt and where the defendant stated that penetration had not been full penetration, the evidence was sufficient to support the defendant’s conviction of forcible rape; under La. Rev. Stat. Ann. § 14:41(B), any sexual penetration, however slight, was sufficient to complete the crime. State v. Ledet, 694 So. 2d 336, 1996 La. App. LEXIS 2712 (Nov. 8, 1996).

On a forcible rape charge, a victim’s testimony that penetration took place was sufficient to establish penetration and her testimony was corroborated by scientific evidence and a jury could have found that her resistance was overcome by force. State v. Standifer, 513 So. 2d 481, 1987 La. App. LEXIS 10092 (Sept. 23, 1987).

GOVERNMENTS

• Legislation

•• Interpretation. — Adding the words “anal or vaginal” to La. Rev. Stat. Ann. § 14:41 did not change the type of penetration necessary for a rape to occur; the effect of the change was to add anal penetration as a form of rape, and any penetration, however slight, of the aperture of the female genitalia, even its external features, was sufficient to constitute penetration. State v. Bertrand, 461 So. 2d 1159, 1984 La. App. LEXIS 10147 (Dec. 12, 1984), writ of certiorari denied by 464 So. 2d 314, 1985 La. LEXIS 8256 (La. 1985).

•• Overbreadth. — Definitions of rape provided by La. Rev. Stat. Ann. §§ 14:41 and 14:42 were not constitutionally inadequate because the terms “sexual intercourse” and “sexual penetration” were terms of common and generally accepted meaning sufficient to give adequate warning of the proscribed conduct, as required by La. Const. art. I, § 13. State v. Prestridge, 399 So. 2d 564, 1981 La. LEXIS 8214 (May 20, 1981).
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§ 42. Aggravated rape.

A. Aggravated rape is a rape committed upon a person sixty-five years of age or older or where the anal, oral, or vaginal sexual intercourse is deemed to be without lawful consent of the victim because it is committed under any one or more of the following circumstances:

(1) When the victim resists the act to the utmost, but whose resistance is overcome by force.

(2) When the victim is prevented from resisting the act by threats of great and immediate bodily harm, accompanied by apparent power of execution.

(3) When the victim is prevented from resisting the act because the offender is armed with a dangerous weapon.

(4) When the victim is under the age of thirteen years. Lack of knowledge of the victim’s age shall not be a defense.

(5) When two or more offenders participated in the act.

(6) When the victim is prevented from resisting the act because the victim suffers from a physical or mental infirmity preventing such resistance.

B. For purposes of Paragraph (5), “participate” shall mean:

(1) Commit the act of rape.

(2) Physically assist in the commission of such act.

C. For purposes of this Section, the following words have the following meanings:

(1) “Physical infirmity” means a person who is a quadriplegic or paraplegic.

(2) “Mental infirmity” means a person with an intelligence quotient of seventy or lower.

D. (1) Whoever commits the crime of aggravated rape shall be punished by life imprisonment at hard labor without benefit of parole, probation, or suspension of sentence.

(2) However, if the victim was under the age of thirteen years, as provided by Paragraph (A)(4) of this Section:

(a) And if the district attorney seeks a capital verdict, the offender shall be punished by death or life imprisonment at hard labor without benefit of parole, probation, or suspension of sentence, in accordance with the determination of the jury. The provisions of C.Cr.P. Art. 782 relative to cases in which punishment may be capital shall apply.

(b) And if the district attorney does not seek a capital verdict, the offender shall be punished by life imprisonment at hard labor without benefit of parole, probation, or suspension of sentence. The provisions of C.Cr.P. Art. 782 relative to cases in which punishment is necessarily confinement at hard labor shall apply. (Added by Acts 1978, No. 239, § 1; Amended by Acts 1981, No. 707, § 1; Acts 1984, No. 579, § 1; Acts 1993, No. 630, § 1; Acts 1995, No. 397, § 1; Acts 1997, No. 757, § 1, eff. Aug. 15, 1997; Acts 1997, No. 898, § 1, eff. Aug. 15, 1997; Acts 2001, No. 301, § 1, eff. Aug. 15, 2001; Acts 2003, No. 795, § 1, eff. Aug. 15, 2003; Acts 2006, No. 178, § 1, eff. Aug. 15, 2006.)

2006 Amendments. — Acts 2006, No. 178, § 1, effective August 15, 2006, substituted “thirteen years” for “twelve years” in (D)(2).

2003 Amendments. — Acts 2003, No. 795, § 1, effective August 15, 2003, substituted: “thirteen years” for “twelve years” in (A)(4).

2001 Amendments. — Acts 2001, No. 301, § 1, effective August 15, 2001, inserted “oral” in (A).

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 9:362.

Administration of medroxyprogesterone acetate (MPA) to certain sex offenders, see La. R.S. 14:43.6.

Perpetration or attempted perpetration of certain crimes of violence against a victim sixty-five years of age or older, see La. R.S. 14:50.2.

Crime against nature, see La. R.S. 14:89.

Blood and saliva testing; AIDS and sexually transmitted diseases; victim’s testing and services, see La. R.S. 15:535.

Sentencing of sexual offenders; serial sexual offenders, see La. R.S. 15:537.

Conditions of probation, parole, and suspension or diminution of sentence, see La. R.S. 15:538.

Definitions, see La. R.S. 15:541.

Registration of sex offenders and child predators, see La. R.S. 15:542.

Diminution of sentence for good behavior, see La. R.S. 15:571.3.

Inmate contact with persons outside of parish or multiparish prison; temporary release or furlough, see La. R.S. 15:811.

Inmate contact with persons outside institution; temporary release, see La. R.S. 15:833.

Temporary release of inmate for limited purposes, see La. R.S. 15:833.2.

Reporting of certain arrests; school employees; requirements; failure to report, see La. R.S. 17:16.

Definitions, see La. R.S. 24:932.

Refusal to hire or contract; termination of employment; exemption; appeal procedure; waiver, see La. R.S. 40:1300.53.

Definitions, see La. R.S. 44:51.

Basic rights for victim and witness, see La. R.S. 46:1844.

Conditions of release on bail; aggravated rape, see La. C.Cr.P. Art. 336.1.

Advice of rights at appearance to answer, see La. Ch.C. Art. 855.

Presence at adjudication hearing; exclusion of witnesses, see La. Ch.C. Art. 879.

Informing the child of sex offender registration and notification requirements; form, see La. Ch.C. Art. 884.1.

Disposition after adjudication of certain felony-grade delinquent acts, see La. Ch.C. Art. 897.1.

Disposition guidelines; generally, see La. Ch.C. Art. 901.

AIDS and sexually transmitted diseases; victim’s testing and services, see La. Ch.C. Art. 908.1.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Criminal Process

•••• Cruel & Unusual Punishment. — The mandatory life sentence under La. Rev. Stat. Ann. § 14.42 falls within the legislature’s prerogative to determine the length of the sentence imposed for crimes classified as felonies; thus, the mandatory sentence of life imprisonment at hard labor without benefit of parole, probation, or suspension of sentence for the crime of aggravated rape was notunconstitutionally cruel, unusual, and excessive under U.S. Const. amend. VIII and La. Const. art. I, § 20. State v. Prestridge, 399 So. 2d 564, 1981 La. LEXIS 8214 (May 20, 1981).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Domestic Offenses

•••• General Overview. — Conviction of aggravated rape, La. Rev. Stat. Ann. § 14:42, was affirmed when credible testimony established that defendant placed a knife at the victim’s neck and stated that he would not hurt her if she did what he told her to do. State v. Campuzano, 404 So. 2d 1217, 1981 La. LEXIS 10441 (Sept. 28, 1981).

Defendant’s assertion that the trial court imposed an unusually cruel and excessive penalty of life imprisonment at hard labor without benefit of probation, parole or suspension of sentence, pursuant to his conviction of aggravated rape, La. Rev. Stat. Ann. § 14:42, was without merit; the statute provided for the mandatory sentence, and the constitutionality of the statute was upheld and still adhered to. State v. Campuzano, 404 So. 2d 1217, 1981 La. LEXIS 10441 (Sept. 28, 1981).

•• Homicide

••• Murder

•••• Capital Murder

••••• General Overview. — State sufficient established that defendant committed aggravated rape in violation of La. Rev. Stat. Ann. § 14:42(A)(4) because defendant admitted that he took off the child’s shorts and had sexual encounters with him; further, the coroner’s examination revealed that the child had been sodomized several times. State v. Copeland, 530 So. 2d 526, 1988 La. LEXIS 641 (Apr. 11, 1988), writ of certiorari denied by 489 U.S. 1091, 109 S. Ct. 1558, 103 L. Ed. 2d 860, 1989 U.S. LEXIS 1554, 57 U.S.L.W. 3621 (1989).

Trial evidence was found to be sufficient within the requirements of La. Rev. Stat. Ann. § 15:438 to establish beyond a reasonable doubt that defendant had murdered his victim in the perpetration of an aggravated rape under La. Rev. Stat. Ann. § 14:42 and an aggravated kidnapping under La. Rev. Stat. Ann. § 14:44, which supported his conviction for the offense of murder in the first-degree under La. Rev. Stat. Ann. § 14:30(1). State v. Rault, 445 So. 2d 1203, 1984 La. LEXIS 7984 (Jan. 16, 1984), writ of certiorari denied by 469 U.S. 873, 105 S. Ct. 225, 83 L. Ed. 2d 154, 1984 U.S. LEXIS 350, 53 U.S.L.W. 3241 (1984).

•• Inchoate Crimes

••• Attempt

•••• General Overview. — Evidence was sufficient to support defendant’s conviction of attempted aggravated rape in violation of La. Rev. Stat. Ann. §§ 14:42(1) and (2) and 14:27(42), as opposed to attempted forcible rape, as required by La. Rev. Stat. Ann. § 15:438, where (1) the victim resisted defendant and he pushed her down, (2) defendant unzipped his pants, took out his penis, got on top of the victim, and tried to penetrate her, (3) defendant beat the victim’s head against the floor and choked her, (4) the victim was threatened with death and was actually injured, and (5) only the continual knocking on the bathroom door kept defendant from completing the sex act. State v. Ford, 867 So. 2d 835, 2004 La. App. LEXIS 446 (Feb. 18, 2004), writ denied by La. 2004-1087, 883 So. 2d 1026, 2004 La. LEXIS 3024 (La. Oct. 8, 2004).

Where the sentences imposed for attempted second-degree murder, attempted aggravated rape for a habitual offender, and second-degree kidnapping were within the permitted sentencing ranges, they were not unconstitutionally excessive in a case where defendant assaulted, threatened, attempted to rape, and kidnapped a family member. State v. Graham, 845 So. 2d 416, 2003 La. App. LEXIS 352 (Feb. 14, 2003), writ of certiorari denied by La. 2003-1716, 861 So. 2d 557, 2003 La. LEXIS 3720 (La. Dec. 19, 2003).

Evidence was sufficient to support defendant’s conviction for attempted aggravated rape under La. Rev. Stat. Ann. §§ 14:27 and 14:42A by proof that defendant prevented the victim from leaving a bathroom by blocking the doorway, knocking the victim to the floor, pulling his shirt out of his pants, getting on top of the victim, and telling her he wanted something from her. State v. Harris, 782 So. 2d 1055, 2001 La. App. LEXIS 29 (Jan. 24, 2001), writ denied by La. 2001-0485, 806 So. 2d 668, 2002 La. LEXIS 280 (La. Jan. 25, 2002), remanded by La. App. 01-1243, 811 So. 2d 984, 2002 La. App. LEXIS 484 (La.App. 5 Cir. Feb. 26, 2002).

Sufficient evidence was presented to support defendant’s conviction for attempted aggravated rape; defendant’s contention that the evidence supported only a conviction of forcible rape was meritless because the victim testified that defendant attacked her from behind, bit her on the neck, ripped open her dress, and continued to fight with the victim as she fought back. State v. Brown, 742 So. 2d 1051, 1999 La. App. LEXIS 2648 (Sept. 28, 1999), writ denied by La. 1999-3148, 760 So. 2d 340, 2000 La. LEXIS 1218 (La. Apr. 20, 2000), writ denied by La. 2001-0566, 800 So. 2d 377, 2001 La. LEXIS 3940 (La. Oct. 26, 2001).

Evidence in defendant’s criminal trial for attempted aggravated rape was sufficient where the victim testified that she was thrown to the ground by defendant, whom she identified as her attacker, and that defendant ripped her clothes and attempted to penetrate her, bit her on the neck and forced her legs open; the victim persistently fought off defendant by hitting him with her shoe. State v. Brown, 742 So. 2d 1051, 1999 La. App. LEXIS 2648 (Sept. 28, 1999), writ denied by La. 1999-3148, 760 So. 2d 340, 2000 La. LEXIS 1218 (La. Apr. 20, 2000), writ denied by La. 2001-0566, 800 So. 2d 377, 2001 La. LEXIS 3940 (La. Oct. 26, 2001).

Pursuant to La. Rev. Stat. Ann. §§ 14:27 and 14:42, defendant was erroneously convicted of attempted aggravated rape because the victim never clarified what she meant when she agreed to have sex with defendant the State’s circumstantial evidence of his intent, as manifested by the physical struggle with the victim, was not so inconsistent with defendant’s defense. State v. Trackling, 609 So. 2d 206, 1992 La. LEXIS 3731 (Dec. 7, 1992).

Where the jury convicted defendant of attempted aggravated rape and first-degree robbery, the trial court erred when it sentenced defendant to 30 years at hard labor without benefit of parole on the ground that, although La. Rev. Stat. Ann. § 14:42 mandated life imprisonment at hard labor without benefit of parole for aggravated rape, the attempt statute was silent with respect to parole. State v. Jackson, 570 So. 2d 227, 1990 La. App. LEXIS 2618 (Nov. 14, 1990).

Defendant’s rubbing his body against the victim’s buttocks, his tearing her blouse and fondling her breasts, and his frustration and rage when she resisted him permitted no other rational conclusion than that he intended to rape her and supported his conviction for attempted aggravated rape in violation of La. Rev. Stat. Ann. §§ 14:27 and 14:42. State v. Davis, 496 So. 2d 1197, 1986 La. App. LEXIS 7941 (Oct. 14, 1986), vacated by 503 So. 2d 468, 1987 La. LEXIS 8850 (La. 1987).

The trial court’s failure to comply with La. Code Crim. Proc. Ann. art. 894.1 did not require remand for resentencing because the crudely sexual nature of defendant’s violent, unprovoked attack on the youthful victim permitted no other rational conclusion than that he intended to force her to engage in sexual intercourse and merited the sentence of 21 years at hard labor for attempted aggravated rape in violation of La. Rev. Stat. Ann. §§ 14:27 and 14:42. State v. Davis, 496 So. 2d 1197, 1986 La. App. LEXIS 7941 (Oct. 14, 1986), vacated by 503 So. 2d 468, 1987 La. LEXIS 8850 (La. 1987).

Under former La. Rev. Stat. Ann. § 15:445, defendant’s rubbing his body against the victim’s buttocks, his tearing her blouse and fondling her breasts, and his frustration and rage when she resisted him established his specific intent to force her to engage in sexual intercourse and supported his conviction for attempted aggravated rape in violation of La. Rev. Stat. Ann. §§ 14:27 and 14:42. State v. Davis, 496 So. 2d 1197, 1986 La. App. LEXIS 7941 (Oct. 14, 1986), vacated by 503 So. 2d 468, 1987 La. LEXIS 8850 (La. 1987).

Although the evidence indicated that defendant was guilty of attempting to sexually assault a victim, the minimal amount of force he used established that he was guilty of attempted forcible rape rather than attempted aggravated rape. State v. Parish, 405 So. 2d 1080, 1981 La. LEXIS 10692 (Oct. 16, 1981).

Record of defendant’s trial for attempted aggravated rape did not bear out his claim that the State failed to prove as essential elements of the crime that defendant was not the victim’s husband or that the victim resisted to her utmost. State v. Ballard, 337 So. 2d 481, 1976 La. LEXIS 4349 (Sept. 13, 1976).

Defendant’s motion for a new trial was properly denied after his conviction for attempted aggravated rape; the state showed that he threw the victim to the floor, broke her hand, forced her to disrobe, and attempted at knifepoint to have intercourse and it was immaterial whether his alleged inability to complete the act of intercourse would have prevented him from accomplishing his purpose. State v. Ballard, 337 So. 2d 481, 1976 La. LEXIS 4349 (Sept. 13, 1976).

•• Property Crimes

••• Burglary & Criminal Trespass

•••• General Overview. — Consecutive sentences for attempted aggravated rape and burglary were vacated where the district court had not stated any reasons for making the sentences consecutive; although the record would have supported consecutive sentences there were also countervailing considerations, and from the district court’s silence, the appellate court could not assume that it found any of the factors to have been paramount. State v. Kennedy, 859 So. 2d 312, 2003 La. App. LEXIS 2987 (Oct. 29, 2003).

Defendant appealed from a judgment of the trial court, wherein he was convicted of aggravated rape under La. Rev. Stat. Ann. § 14:42, aggravated burglary under La. Rev. Stat. Ann. § 14:60, and aggravated crime against nature under La. Rev. Stat. Ann. § 14:89.1, on the ground that the record was incomplete because the transcripts of most pre-trial hearings were missing; the court found defendant’s assignment of error was without merit, but remanded for resentencing on the last two charges. State v. Lambert, 749 So. 2d 739, 1999 La. App. LEXIS 3324 (Nov. 17, 1999), writ denied by La. 2000-1346, 781 So. 2d 1258, 2001 La. LEXIS 375 (La. Jan. 26, 2001).

Given that two criminal episodes were of the same or similar character, the punishment for both aggravated rape and aggravated burglary was necessarily confinement at hard labor, the mode of trial, a 12-member jury, 10 of whom had to concur to render a verdict, was the same, the offenses were properly charged in the same indictment, and there was no indication that the jury was confused by the various counts or was unable to segregate the various charges and evidence, therefore, a trial court did not abuse its discretion in denying a defendant’s motion to sever the offenses. State v. Smith, 600 So. 2d 745, 1992 La. App. LEXIS 1403 (May 13, 1992).

•• Sex Crimes

••• Sexual Assault

•••• General Overview. — Where defendant was charged with two counts of aggravated rape, punishable by imprisonment for life without benefits, but pled guilty to attempts thereof, the sentence imposed of 24 years served concurrently was not excessive where, from the victims’ statements, it appeared he had committed the offenses originally charged and thus, defendant obtained a great benefit from his plea bargain because the sentence imposed on each count was less than half of the maximum which could have been imposed. State v. June, 873 So. 2d 939, 2004 La. App. LEXIS 1170 (May 12, 2004).

Evidence was sufficient to support defendant’s conviction of attempted aggravated rape in violation of La. Rev. Stat. Ann. §§ 14:42(1) and (2) and 14:27(42), as opposed to attempted forcible rape, as required by La. Rev. Stat. Ann. § 15:438, where (1) the victim resisted defendant and he pushed her down, (2) defendant unzipped his pants, took out his penis, got on top of the victim, and tried to penetrate her, (3) defendant beat the victim’s head against the floor and choked her, (4) the victim was threatened with death and was actually injured, and (5) only the continual knocking on the bathroom door kept defendant from completing the sex act. State v. Ford, 867 So. 2d 835, 2004 La. App. LEXIS 446 (Feb. 18, 2004), writ denied by La. 2004-1087, 883 So. 2d 1026, 2004 La. LEXIS 3024 (La. Oct. 8, 2004).

Trial court did not abuse its discretion in refusing to instruct the jury as to the penalties for attempted aggravated and forcible rape, where neither statute provided for a mandatory penalty. State v. Ford, 867 So. 2d 835, 2004 La. App. LEXIS 446 (Feb. 18, 2004), writ denied by La. 2004-1087, 883 So. 2d 1026, 2004 La. LEXIS 3024 (La. Oct. 8, 2004).

Trial counsel was not ineffective for failing to object to the trial court’s refusal to instruct the jury on the penalty for aggravated rape; defendant was not charged with, prosecuted on, or sentenced for aggravated rape, and defendant’s claim was completely immaterial. State v. Ford, 867 So. 2d 835, 2004 La. App. LEXIS 446 (Feb. 18, 2004), writ denied by La. 2004-1087, 883 So. 2d 1026, 2004 La. LEXIS 3024 (La. Oct. 8, 2004).

Although an indictment improperly tracked the language of forcible rape instead of aggravated rape, a reversal of a conviction was not required because defendant failed to object at the trial court level, and the record showed that the case had always proceeded as an aggravated rape case, defendant was adequately apprised of the charges against him, and defendant suffered no prejudice. State v. Jackson, 866 So. 2d 358, 2004 La. App. LEXIS 161 (Feb. 4, 2004), writ denied by La. 2004-1126, 883 So. 2d 1027, 2004 La. LEXIS 3028 (La. Oct. 8, 2004).

Victim’s testimony that sex was not consensual was sufficient to support a conviction for aggravated rape because it was within the province of the jury to determine the credibility of the witnesses. State v. Jackson, 866 So. 2d 358, 2004 La. App. LEXIS 161 (Feb. 4, 2004), writ denied by La. 2004-1126, 883 So. 2d 1027, 2004 La. LEXIS 3028 (La. Oct. 8, 2004).

Where two children testified that defendant had sexual intercourse with them, defendant had forced the children to touch defendant’s penis, defendant had touched the children’s vagina, and defendant had performed oral sex on one child, there was sufficient evidence to support convictions for aggravated rape, aggravated rape of a juvenile, oral sexual battery of a juvenile, and molestation of a juvenile, despite the lack of physical evidence. State v. Roca, 866 So. 2d 867, 2004 La. App. LEXIS 14 (Jan. 13, 2004), writ denied by La. 2004-0583, 877 So. 2d 143, 2004 La. LEXIS 2310 (La. July 2, 2004), writ denied by La. 2005-2137, 927 So. 2d 304, 2006 La. LEXIS 1540 (La. May 5, 2006).

A victim’s testimony that defendant penetrated her and that he had a revolver in his possession throughout the entire incident was sufficient to support his conviction for aggravated rape. State v. Lagarde, 861 So. 2d 871, 2003 La. App. LEXIS 3534 (Dec. 10, 2003), writ denied by La. 2004-0340, 876 So. 2d 829, 2004 La. LEXIS 2208 (La. June 25, 2004).

In a case involving two counts of aggravated rape, one count of attempted aggravated rape, and one count of armed robbery, the State’s evidence at trial was sufficient to exclude every reasonable hypothesis of innocence and a rational trier of fact could have found beyond a reasonable doubt that defendant committed the offenses where there were striking similarities in the victims’ descriptions of their attacker and an officer identified a condom wrapper found at the scene of one of the crimes as belonging to defendant. State v. Evans, 864 So. 2d 682, 2003 La. App. LEXIS 3369 (Dec. 9, 2003), writ denied by La. 2004-0080, 872 So. 2d 1079, 2004 La. LEXIS 1621 (La. May 7, 2004), writ denied by La. 2005-1147, 904 So. 2d 684, 2005 La. LEXIS 2088 (La. June 17, 2005).

Consecutive sentences for attempted aggravated rape and burglary were vacated where the district court had not stated any reasons for making the sentences consecutive; although the record would have supported consecutive sentences there were also countervailing considerations, and from the district court’s silence, the appellate court could not assume that it found any of the factors to have been paramount. State v. Kennedy, 859 So. 2d 312, 2003 La. App. LEXIS 2987 (Oct. 29, 2003).

Evidence of aggravated rape, in violation La. Rev. Stat. Ann. § 14:42, included the wife’s testimony that she fought unsuccessfully to repel defendant and was supported by the other evidence; defendant’s torso was scratched in many places; the wife had marks and an abrasion on her face; the wife was visibly upset when she described the events to the police and the doctor and her trial testimony was consistent with her interviews. State v. Berniard, 860 So. 2d 66, 2003 La. App. LEXIS 2839 (Oct. 15, 2003), writ of certiorari denied by La. 2003-3210, 871 So. 2d 345, 2004 La. LEXIS 1012 (La. Mar. 26, 2004).

In an aggravated rape case, La. Rev. Stat. Ann. § 14:42, the trial judge was aware of the factors urged by defendant in mitigation of the mandatory sentence, but defendant failed to carry his burden for a reduction; defendant was in a position of trust as a law enforcement officer at the time of the crime; thus, the sentence of life imprisonment was not constitutionally excessive, in violation of the Eighth Amendment and La. Const. art. I, § 20, and the trial judge did not err in rejecting defendant’s request for a downward deviation of the mandatory sentence. State v. Berniard, 860 So. 2d 66, 2003 La. App. LEXIS 2839 (Oct. 15, 2003), writ of certiorari denied by La. 2003-3210, 871 So. 2d 345, 2004 La. LEXIS 1012 (La. Mar. 26, 2004).

In an aggravated rape case, La. Rev. Stat. Ann. § 14:42, defense counsel engaged in a vigorous cross-examination of the victim wife, and in cross-examination of the State’s medical expert, established that no physical injuries were noted in the report of the physical exam; thus, defense counsel’s performance was not deficient and defendant was not deprived of a fair trial by ineffective assistance of counsel in violation of the Sixth Amendment and La. Const. art. I, § 13. State v. Berniard, 860 So. 2d 66, 2003 La. App. LEXIS 2839 (Oct. 15, 2003), writ of certiorari denied by La. 2003-3210, 871 So. 2d 345, 2004 La. LEXIS 1012 (La. Mar. 26, 2004).

In an aggravated rape conviction, La. Rev. Stat. Ann. § 14:42, because the trial judge failed to provide defendant with the written notice, as required by La. Rev. Stat. Ann. § 15:543(A), that sex offenders were required to register under La. Rev. Stat. Ann. § 15:542, the case was remanded to the trial judge to send written notice to defendant of the registration requirement. State v. Berniard, 860 So. 2d 66, 2003 La. App. LEXIS 2839 (Oct. 15, 2003), writ of certiorari denied by La. 2003-3210, 871 So. 2d 345, 2004 La. LEXIS 1012 (La. Mar. 26, 2004).

Forty-five year sentence imposed for the crime of attempted aggravated rape was not excessive because was within the sentencing range; moreover, the evidence showed that the trial court considered the appropriate factors when finding that the 18-year old defendant was in a position of trust when the crimes were committed, the offenses were committed several times, defendant encouraged another family member to engage in the same acts, and defendant threatened the five-year old victim. State v. McLelland, 860 So. 2d 31, 2003 La. App. LEXIS 2848 (Oct. 15, 2003), writ denied by La. 2003-3372, 871 So. 2d 347, 2004 La. LEXIS 1018 (La. Mar. 26, 2004).

In defendant’s trial for aggravated rape of a child, evidence of even slight penetration was sufficient to sustain defendant’s conviction, and where defendant had waived a jury trial, the fact that the judge had denied a plea offer for a 15-year sentence, was not grounds for the judge’s recusal. State v. Chatman, 855 So. 2d 875, 2003 La. App. LEXIS 2506 (Sept. 24, 2003), writ denied by La. 2003-2821, 867 So. 2d 685, 2004 La. LEXIS 556 (La. Feb. 13, 2004).

Court affirmed defendant’s conviction of aggravated rape in violation of La. Rev. Stat. Ann. § 14:42(A)(4), because the evidence showed that: (1) The victim informed her mother and her mother’s friend of the incident, (2) a rape examination was performed on the victim which showed evidence of vaginal penetration, (3) the victim was also seen by a forensic interviewer who testified that the victim showed the interviewer what defendant had done, and (4) search of defendant’s home revealed a white rag in defendant’s bedroom, similar to the one the victim claimed was used to blindfold her, and also found was a pair of the victim’s underwear that had been soiled with defendant’s semen; although defendant claimed that defendant did not rape the victim and instead only used the victim’s underwear to wipe himself, the court, in reviewing the evidence in accordance with La. Code Crim. Proc. Ann. art. 821 and La. Const. art. V, § 10(B), still found that the weight of the evidence supported the conviction. State v. Plunkett, 855 So. 2d 831, 2003 La. App. LEXIS 2443 (Sept. 12, 2003), writ of certiorari denied by La. 2003-2943, 867 So. 2d 688, 2004 La. LEXIS 563 (La. Feb. 13, 2004).

In defendant’s trial for the aggravated rape of his step-daughter when she was under the designated age, the trial court did not err in admitting his acknowledgment of paternity of her child, in a civil suit, where defendant was in a noncustodial situation when the support enforcement services attorney obtained his acknowledgment that he freely and voluntarily signed; therefore, no Miranda warnings had been required. State v. Fradieu, 851 So. 2d 345, 2003 La. App. LEXIS 2083 (June 25, 2003), writ of certiorari denied by La. 2003-2079, 864 So. 2d 627, 2004 La. LEXIS 192 (La. Jan. 16, 2004).

In defendant’s trial for the aggravated rape of his step-daughter when she was under the designated age, the trial court did not err in excluding statements of defendant’s son that he had a sexual relationship with the victim when he was a minor sometime during 1983, 1984, or 1985 since the son could not recall the specific year, much less whether it was within the 72 hours of the alleged intercourse between defendant and the victim as required by La. Code Evid. Ann. art. 412. State v. Fradieu, 851 So. 2d 345, 2003 La. App. LEXIS 2083 (June 25, 2003), writ of certiorari denied by La. 2003-2079, 864 So. 2d 627, 2004 La. LEXIS 192 (La. Jan. 16, 2004).

In defendant’s trial for the aggravated rape of his step-daughter when she was under the designated age, the trial court did not err in not granting defendant a mistrial based on some of the prosecutor’s comments during closing where the trial judge allowed defense counsel to object numerous times during closing argument, admonished the jury when appropriate, and cautioned the prosecutor to confine argument to the evidence, and in the context of the trial court’s balancing of the prosecutor’s wide latitude during closing and the defendant’s right to an admonition as a result of impermissible argument, the defendant was not prejudiced. State v. Fradieu, 851 So. 2d 345, 2003 La. App. LEXIS 2083 (June 25, 2003), writ of certiorari denied by La. 2003-2079, 864 So. 2d 627, 2004 La. LEXIS 192 (La. Jan. 16, 2004).

In defendant’s trial for the aggravated rape of his step-daughter when she was under the designated age, the trial court did not err in not giving defendant’s proposed jury instruction on DNA evidence where defendant’s proposed jury instructions related to civil paternity suits, and the instruction would have confused the jury as the trial court correctly instructed the jury on the role of the expert witness who presented the DNA evidence of paternity in the instant case, and defendant was not prejudiced by the trial court’s denial of his proposed jury charges. State v. Fradieu, 851 So. 2d 345, 2003 La. App. LEXIS 2083 (June 25, 2003), writ of certiorari denied by La. 2003-2079, 864 So. 2d 627, 2004 La. LEXIS 192 (La. Jan. 16, 2004).

In defendant’s trial for the aggravated rape of his step-daughter when she was under the designated age, the trial court did not err in not allowing defense the right to question the jury foreman as to when he realized that he had represented the victim’s maternal uncle, and in a separate case, the victim’s later stepfather where the trial court conducted a hearing after the foreman alerted the judge of the situation, after he had been made aware of why the clients had been in the audience in the trial, and in the hearing, the foreman stated that at all times he discharged his duty fairly and impartially. State v. Fradieu, 851 So. 2d 345, 2003 La. App. LEXIS 2083 (June 25, 2003), writ of certiorari denied by La. 2003-2079, 864 So. 2d 627, 2004 La. LEXIS 192 (La. Jan. 16, 2004).

Given that the victim consistently described the act of rape by defendant, a physician found evidence of sexual abuse, and defendant confessed to the crime, the evidence was sufficient to support the conviction for aggravated rape; while the victim’s testimony was unclear regarding the actual date of the offense, the victim did accurately describe the offense, and the date was not essential to the crime of aggravated rape. State v. McKinnie, 850 So. 2d 959, 2003 La. App. LEXIS 1855 (June 25, 2003).

Although there was no seminal or bodily fluid detected, the evidence was sufficient to sustain defendant’s conviction of aggravated rape on a child when a pediatric expert testified as to the physical trauma the child suffered, and the child never wavered in her statement and testimony, despite minor inconsistencies. State v. Simmons, 845 So. 2d 1249, 2003 La. App. LEXIS 1430 (Apr. 29, 2003).

In defendant’s rape and robbery case, the victim’s identification of defendant as the perpetrator was insufficient where despite the minor discrepancy between the victim’s description and defendant’s actual appearance, the victim identified defendant from a photographic lineup two weeks after the incident and made an in-court identification of defendant at trial. State v. Watson, 844 So. 2d 198, 2003 La. App. LEXIS 710 (Mar. 25, 2003), writ denied by La. 2003-1276, 872 So. 2d 506, 2004 La. LEXIS 1702 (La. May 14, 2004).

In defendant’s aggravated rape case, the evidence was sufficient to prove the aggravated nature of the offense where defendant forced the victim to have sexual intercourse and defendant was armed with a gun. State v. Watson, 844 So. 2d 198, 2003 La. App. LEXIS 710 (Mar. 25, 2003), writ denied by La. 2003-1276, 872 So. 2d 506, 2004 La. LEXIS 1702 (La. May 14, 2004).

Where arraignment was not a “critical stage” in prosecution, the presence of counsel was not required, and the trial court did not err when it sentenced defendant, guilty of 30 counts of aggravated rape of his young son, to the maximum sentences where the trial court stated that any less of a sentence would have deprecated the seriousness of the crimes. State v. Tarver, 846 So. 2d 851, 2003 La. App. LEXIS 651 (Mar. 12, 2003), remanded by La. App. 2002-0973, 2003 La. App. LEXIS 739 (La.App. 3 Cir. Mar. 26, 2003), writ denied by La. 2003-1157, 858 So. 2d 416, 2003 La. LEXIS 3382 (La. Nov. 14, 2003).

Defendant’s sentence of 50 years without the benefit of parole, probation, or suspension of sentence for attempted aggravated rape in violation of La. Rev. Stat. §§ 14:42, 14:27 was not excessive under La. Const. art. I, § 20 given defendant’s long criminal history. State v. Harris, 841 So. 2d 1005, 2003 La. App. LEXIS 453 (Feb. 25, 2003), writ denied by La. 2003-0742, 853 So. 2d 637, 2003 La. LEXIS 2534 (La. Sept. 19, 2003).

Where the sentences imposed for attempted second-degree murder, attempted aggravated rape for a habitual offender, and second-degree kidnapping were within the permitted sentencing ranges, they were not unconstitutionally excessive in a case where defendant assaulted, threatened, attempted to rape, and kidnapped a family member. State v. Graham, 845 So. 2d 416, 2003 La. App. LEXIS 352 (Feb. 14, 2003), writ of certiorari denied by La. 2003-1716, 861 So. 2d 557, 2003 La. LEXIS 3720 (La. Dec. 19, 2003).

Defendant’s convictions of aggravated rape and kidnapping in violation of La. Rev. Stat. Ann. §§ 14:42, 14:44.1 were affirmed because there was sufficient evidence to support the convictions, given that (1) the victim quickly identified defendant in a photographic line-up as the assailant, (2) the victim’s testimony of the escape from the vehicle that defendant was driving was corroborated by two witnesses, (3) the victim’s injuries were documented by police and hospital personnel, (4) DNA tests confirmed that defendant raped the victim, and (5) defendant’s fingerprints were found in the interior of the victim’s vehicle. State v. Jones, 839 So. 2d 439, 2003 La. App. LEXIS 219 (Feb. 5, 2003).

Defendant’s conviction of aggravated rape in violation of La. Rev. Stat. Ann. § 14:42 was affirmed because there was sufficient evidence to support it, given that (1) testimony showed that the defendant and other offenders had non-consensual sexual intercourse with the victim, and (2) the victim’s testimony was corroborated by DNA evidence and the testimony of others who were involved in the incident or who were present when the incident took place. State v. McDonald, 838 So. 2d 128, 2003 La. App. LEXIS 221 (Feb. 5, 2003), writ denied by La. 2003-0807, 855 So. 2d 758, 2003 La. LEXIS 3033 (La. Oct. 17, 2003).

Evidence was sufficient to convict defendant of aggravated sexual assault, La. Rev. Stat. Ann. § 14:42, rather than forcible rape, and aggravated oral sexual battery, La. Rev. Stat. Ann. § 14:43.4, repealed by 2001 La. Acts 301, because: (1) the victim testified that defendant forced his way into the victim’s home when the victim opened the door; (2) defendant grabbed the victim, ripped the victim’s nightgown, and threw the victim down on the sofa bed all while pulling the victim’s hair and punching the victim; (3) defendant tightly held the victim’s head and forced the victim to perform oral sex on defendant; (4) the victim tried to get defendant off her as much as she could and that the victim never gave up the fight, but, nonetheless, defendant vaginally raped the victim; and (5) the victim’s testimony was corroborated by other evidence and a doctor’s testimony testimony regarding the victim’s injuries. State v. Puckett, 839 So. 2d 226, 2003 La. App. LEXIS 93 (Jan. 28, 2003), writ denied by La. 2003-0891, 860 So. 2d 1148, 2003 La. LEXIS 3619 (La. Dec. 12, 2003).

Where the aggravated rape and the oral sexual battery offenses were all part of the same transaction, there was a presumption in favor of concurrent sentences under La. Code Crim. Proc. Ann. art. 883; however, because: (1) defendant had a significant criminal history involving three felony convictions for possession of cocaine and one conviction for possession of cocaine with intent to distribute; (2) defendant had harassed the victim prior to the incident; (3) the actual incident was cruel and humiliating; and (4) defendant was aware that the victim had a compromised mental capacity due to a brain aneurysm, the trial court did not abuse its discretion in sentencing defendant and ordering that defendant’s sentences be served consecutively. State v. Puckett, 839 So. 2d 226, 2003 La. App. LEXIS 93 (Jan. 28, 2003), writ denied by La. 2003-0891, 860 So. 2d 1148, 2003 La. LEXIS 3619 (La. Dec. 12, 2003).

Appellant’s conviction was affirmed because the State proved, beyond a reasonable doubt, the essential elements of aggravated rape of a child under the designated age in violation of La. Rev. Stat. Ann. § 14:42(A)(4), and the evidence was sufficient to support the verdict. State v. Allen, 830 So. 2d 606, 2002 La. App. LEXIS 3377 (Nov. 6, 2002).

Where defendant was convicted of the aggravated rape of a 16-year-old girl, the evidence was sufficient to support the conviction; the evidence included testimony of the victim, who stated that defendant forced his way into her home, forced her to have intercourse, choked her, and threatened her with death. State v. Stokes, 828 So. 2d 631, 2002 La. App. LEXIS 2762 (Sept. 18, 2002), writ of certiorari denied by La. 2002-2807, 852 So. 2d 1023, 2003 La. LEXIS 2383 (La. Sept. 5, 2003).

Evidence was sufficient to convict defendant of aggravated rape of four-year-old girl where the child testified that defendant put defendant’s private part in the child’s private part, the jury found the child’s story credible, and a physical exam found a narrowed hymen, which was unusual in four-year-old girls even though it was not a definitive sign of sexual abuse. State v. Dickerson, 822 So. 2d 849, 2002 La. App. LEXIS 2161 (June 26, 2002), writ denied by La. 2002-2108, 837 So. 2d 627, 2003 La. LEXIS 1054 (La. Feb. 21, 2003).

Where a six-year-old victim stated that defendant, her 39-year-old uncle, called her into the bathroom, he made the girl participate in oral sexual intercourse, he ejaculated into her mouth, he then told her to take off her clothes, and he then had vaginal sexual intercourse with her, the evidence supported the conviction for aggravated rape of a child under 12 years of age. State v. Taylor, 821 So. 2d 633, 2002 La. App. LEXIS 1900 (June 12, 2002), writ denied by La. 2002-2068, 847 So. 2d 1222, 2003 La. LEXIS 2019 (La. June 20, 2003).

Defendant’s conviction for the attempted forcible rape of his stepdaughter was supported by sufficient evidence despite evidence of the stepdaughter’s recantations; the evidence was not rendered insufficient merely because of conflicting evidence. State v. Holley, 799 So. 2d 578, 2001 La. App. LEXIS 2155 (Oct. 3, 2001).

Defendant was properly convicted of penetration and aggravated rape where the evidence indicated that defendant tried to engage a young girl in sexual banter, followed her, terrified her, dragged her behind an abandoned house in her neighborhood, told her he had a weapon, bound and gagged her, choked her until she almost fainted, and raped her. State v. Vicks, 798 So. 2d 308, 2001 La. App. LEXIS 2170 (Sept. 26, 2001), writ denied by La. 2002-0199, 831 So. 2d 276, 2002 La. LEXIS 3579 (La. Nov. 27, 2002).

Evidence was sufficient to support defendant’s conviction for aggravated rape, a violation of La. Rev. Stat. Ann. § 14:42(A)(6), because the record supported the conclusion that defendant had nonconsensual sex with his 13-year-old half-sister, who was suffering from Downs Syndrome and had a functional I.Q. of 38 to 47, which established her mental infirmity and inability to resist the rape pursuant to La. Rev. Stat. Ann. § 14:42(C)(2). State v. Hale, 793 So. 2d 1274, 2001 La. App. LEXIS 1961 (Sept. 17, 2001), writ denied by La. 2001-2946, 827 So. 2d 412, 2002 La. LEXIS 2996 (La. Oct. 14, 2002).

Under La. Rev. Stat. Ann. § 14:42(A)(4), aggravated rape is a rape committed upon a person 65 years of age or older or where the anal or vaginal sexual intercourse is deemed to be without lawful consent of the victim because it was committed under any one or more of the following circumstances: (4) when the victim is under the designated age; lack of knowledge of the victim’s age shall not be a defense. State v. Darbonne, 787 So. 2d 576, 2001 La. App. LEXIS 1430 (June 6, 2001), writ denied by La. 2002-0533, 836 So. 2d 64, 2003 La. LEXIS 354 (La. Jan. 31, 2003).

Victim’s testimony regarding the alleged rape, the expert’s testimony to conclusive findings that sexual intercourse had occurred, and the victim’s physical exam showing that the victim’s vagina was wide enough to admit an adult male penis, were sufficient evidence to support defendant’s conviction of aggravated rape under La. Rev. Stat. Ann. § 14:42(A)(4). State v. Murphy, 785 So. 2d 197, 2001 La. App. LEXIS 742 (Apr. 6, 2001), writ denied by La. 2001-1259, 811 So. 2d 920, 2002 La. LEXIS 1132 (La. Mar. 22, 2002).

Defendant’s own statement to the police concerning the incident withthe victim was sufficient for a rational trier of fact to find him guilty beyond a reasonable doubt of attempted aggravated rape under La. Rev. Stat. Ann. § 14:42(A)(4). State v. Murphy, 785 So. 2d 197, 2001 La. App. LEXIS 742 (Apr. 6, 2001), writ denied by La. 2001-1259, 811 So. 2d 920, 2002 La. LEXIS 1132 (La. Mar. 22, 2002).

Evidence in the form of testimony by the victim that defendant raped her from the time she was 8 years old until she was 12 years old, and that defendant would have sexual intercourse with her 2-3 times per week and ejaculated in her was sufficient to support a conviction for aggravated rape; thus, the compromise verdict of simple rape was not erroneous. State v. Malvoisin, 779 So. 2d 73, 2001 La. App. LEXIS 213 (Jan. 24, 2001), writ denied by La. 2001-0484, 806 So. 2d 667, 2002 La. LEXIS 279 (La. Jan. 25, 2002), writ denied by La. 2004-2552, 896 So. 2d 28, 2005 La. LEXIS 403 (La. Feb. 18, 2005).

Evidence was sufficient to support defendant’s conviction for attempted aggravated rape under La. Rev. Stat. Ann. §§ 14:27 and 14:42A by proof that defendant prevented the victim from leaving a bathroom by blocking the doorway, knocking the victim to the floor, pulling his shirt out of his pants, getting on top of the victim, and telling her he wanted something from her. State v. Harris, 782 So. 2d 1055, 2001 La. App. LEXIS 29 (Jan. 24, 2001), writ denied by La. 2001-0485, 806 So. 2d 668, 2002 La. LEXIS 280 (La. Jan. 25, 2002), remanded by La. App. 01-1243, 811 So. 2d 984, 2002 La. App. LEXIS 484 (La.App. 5 Cir. Feb. 26, 2002).

Defendant’s conviction for aggravated rape under La. Rev. Stat. Ann. § 14:42(A) was upheld because any rational trier of fact could have found the essential elements of the crime of aggravated rape proven beyond a reasonable doubt; jury, by rendering a unanimous verdict of guilty, decided to accept the victim’s testimony, which was amply supported by corroborating evidence, and discount the incredible tale concocted by defendant. State v. Taylor, 774 So. 2d 379, 2000 La. App. LEXIS 3328 (Dec. 15, 2000), writ denied by La. 2001-0312, 803 So. 2d 984, 2001 La. LEXIS 3846 (La. Dec. 14, 2001).

Based on the six-year-old daughter’s testimony, the physical evidence that she had been penetrated, and defendant’s pattern of sexual abuse of his children, there was sufficient evidence to support defendant’s conviction of aggravated rape in violation of La. Rev. Stat. Ann. § 14:42. State v. Zornes, 774 So. 2d 1062, 2000 La. App. LEXIS 2974 (Dec. 6, 2000), writ denied in part by, remanded by La. 2001-0112, 801 So. 2d 1082, 2001 La. LEXIS 3216 (La. Nov. 21, 2001).

Evidence was sufficient to convict defendant of aggravated rape of his seven-year-old stepdaughter under La. Rev. Stat. Ann. § 14:42(A) even though she was the only witness to the crime. State v. Roberts, 769 So. 2d 162, 2000 La. App. LEXIS 2188 (Sept. 27, 2000), writ denied by La. 2000-3027, 799 So. 2d 1149, 2001 La. LEXIS 3908 (La. Oct. 26, 2001).

Defendant’s conviction for aggravate rape and second-degree murder were affirmed where evidence that defendant choked the victim repeatedly, dragged a knife across her neck, knocked her out, wrapped a wire around her neck and placed a bag over her head showed that defendant had the specific intent to kill her. State v. Cepriano, 767 So. 2d 893, 2000 La. App. LEXIS 2116 (Aug. 29, 2000).

Defendant was properly convicted of two counts of aggravated rape where the state put forth evidence showing that defendant used force to overcome his victims, that he prevented them from resisting, and that he was armed with a dangerous weapon. State v. Harris, 765 So. 2d 1230, 2000 La. App. LEXIS 2097 (Aug. 25, 2000), writ denied by La. 2000-2868, 795 So. 2d 322, 2001 La. LEXIS 2415 (La. Aug. 24, 2001).

In a prosecution for aggravated rape, the victim’s testimony uncorroborated was sufficient to establish that defendant had penetrated her. State v. Stevens, 766 So. 2d 634, 2000 La. App. LEXIS 2077 (Aug. 23, 2000).

Evidence presented at trial was sufficient to support defendant’s conviction of aggravated rape where the victim testified that defendant was armed with a knife, held her legs with both hands, and penetrated her and where the victim’s testimony was consistent with the medical evidence. State v. Johnson, 764 So. 2d 1113, 2000 La. App. LEXIS 1459 (May 17, 2000), writ denied by La. 2000-2297, 774 So. 2d 973, 2000 La. LEXIS 3160 (La. Nov. 17, 2000), writ denied by La. 2000-1827, 794 So. 2d 822, 2001 La. LEXIS 2177 (La. June 29, 2001).

Sufficient evidence was presented to support defendant’s conviction for attempted aggravated rape; defendant’s contention that the evidence supported only a conviction of forcible rape was meritless because the victim testified that defendant attacked her from behind, bit her on the neck, ripped open her dress, and continued to fight with the victim as she fought back. State v. Brown, 742 So. 2d 1051, 1999 La. App. LEXIS 2648 (Sept. 28, 1999), writ denied by La. 1999-3148, 760 So. 2d 340, 2000 La. LEXIS 1218 (La. Apr. 20, 2000), writ denied by La. 2001-0566, 800 So. 2d 377, 2001 La. LEXIS 3940 (La. Oct. 26, 2001).

Defendant’s sentence of 25 years at hard labor without benefit of parole, probation, or suspension of sentence for his conviction for attempted aggravated rape was not excessive; the sentence was half of the possible maximum sentence, and the degree of force used and the harm to the victim supported the sentence imposed. State v. Brown, 742 So. 2d 1051, 1999 La. App. LEXIS 2648 (Sept. 28, 1999), writ denied by La. 1999-3148, 760 So. 2d 340, 2000 La. LEXIS 1218 (La. Apr. 20, 2000), writ denied by La. 2001-0566, 800 So. 2d 377, 2001 La. LEXIS 3940 (La. Oct. 26, 2001).

Defendants’ sentences, imposed upon convictions for aggravated kidnapping, armed robbery, aggravated rape, and aggravated crime against nature, were not constitutionally excessive or a manifest abuse of the trial court’s discretion; although under La. Code Crim. Proc. Ann. art. 883, there was a presumption in favor of concurrent sentences, consecutive sentences were properly imposed based on the serious nature of the offenses, defendants’ need for treatment, and the fact that the victim was pregnant. State v. Hester, 746 So. 2d 95, 1999 La. App. LEXIS 2649 (Sept. 28, 1999), writ denied by La. 1999-3217, 760 So. 2d 342, 2000 La. LEXIS 1207 (La. Apr. 20, 2000).

Evidence in defendant’s criminal trial for attempted aggravated rape was sufficient where the victim testified that she was thrown to the ground by defendant, whom she identified as her attacker, and that defendant ripped her clothes and attempted to penetrate her, bit her on the neck and forced her legs open; the victim persistently fought off defendant by hitting him with her shoe. State v. Brown, 742 So. 2d 1051, 1999 La. App. LEXIS 2648 (Sept. 28, 1999), writ denied by La. 1999-3148, 760 So. 2d 340, 2000 La. LEXIS 1218 (La. Apr. 20, 2000), writ denied by La. 2001-0566, 800 So. 2d 377, 2001 La. LEXIS 3940 (La. Oct. 26, 2001).

Although legal definition of aggravated rape in La. Rev. Stat. Ann. § 14:42(A)(2) is virtually identical to that of forcible rape under La. Rev. Stat. Ann. § 14:42.1, a distinction can be made based on the degree of force employed and the extent to which the victim resists; division of the continuum of acts of forced sexual intercourse into two categories assigns to the jury the function of fixing the range of permissible punishment for convicted offenders by returning a verdict which appropriately fits the crime and the degree of force used. State v. Brown, 742 So. 2d 1051, 1999 La. App. LEXIS 2648 (Sept. 28, 1999), writ denied by La. 1999-3148, 760 So. 2d 340, 2000 La. LEXIS 1218 (La. Apr. 20, 2000), writ denied by La. 2001-0566, 800 So. 2d 377, 2001 La. LEXIS 3940 (La. Oct. 26, 2001).

Evidence supported the finding that defendant was guilty of aggravated rape, La. Rev. Stat. Ann. § 14:42(2), where it was shown that the victim attempted to push defendant away and begged and pleaded with him to leave her alone because she was pregnant, but the victim’s resistance was to no avail because of defendant’s grip on her, the victim was afraid that if a struggle ensued, she would have fallen or been pushed down and consequently have caused injury to her unborn child, and that the victim did nor feel that she was in a position to resist defendant any more than she did without the risk of being seriously injured. State v. Howard, 746 So. 2d 49, 1999 La. App. LEXIS 2330 (Aug. 18, 1999), writ denied by La. 1999-2960, 760 So. 2d 1190, 2000 La. LEXIS 1296 (La. May 5, 2000).

Evidence was sufficient to prove aggravated rape of a person under the designated age, in violation of La. Rev. Stat. Ann. § 14:42(4), where the victim, who was only six years old at the time of trial, testified that her father removed her underwear, pulled his pants down, and “put his thing in mine.” State v. Ragas, 744 So. 2d 99, 1999 La. App. LEXIS 2260 (July 28, 1999).

Testimony of a victim alone is sufficient to establish the elements of aggravated rape. State v. Hawkins, 740 So. 2d 768, 1999 La. App. LEXIS 2094 (July 2, 1999).

Pursuant to La. Rev. Stat. Ann. § 14:42(D), there is no sentencing range for aggravated rape, a life sentence is mandatory. State v. Lewis, 732 So. 2d 556, 1999 La. App. LEXIS 559 (Mar. 10, 1999), writ denied by La. 1999-2818, 760 So. 2d 334, 2000 La. LEXIS 1241 (La. Apr. 20, 2000).

Rape committed upon a person 65 years of age or older is an aggravated rape under La. Rev. Stat. Ann. § 14:42(A): DNA report and the victim’s identification were sufficient evidence that defendant was guilty of crime charged. State v. Brown, 719 So. 2d 146, 1998 La. App. LEXIS 2594 (Sept. 23, 1998).

Evidence was sufficient to prove aggravated rape where a 15-year-old victim resisted to the utmost of his ability but was overcome by the size of defendant, although there was no evidence that defendant struck or threatened the victim; the victim testified to the rape and the evidence established that the victim had the same strain of herpes for which defendant had antibodies. State v. Campbell, 715 So. 2d 488, 1998 La. App. LEXIS 1344 (May 20, 1998).

Where defendant was convicted of aggravated rape of a child, his conviction was proper; the conviction was supported by sufficient evidence; the child’s testimony alone was sufficient to establish the elements of the offense. State v. Thomas, 711 So. 2d 808, 1998 La. App. LEXIS 731 (Apr. 8, 1998), writ denied by La. 99-0331, 747 So. 2d 8, 1999 La. LEXIS 2043 (La. July 2, 1999).

Where juvenile committed an aggravated rape in violation of La. Rev. Stat. Ann. § 14:42, a mandatory “juvenile life” sentence under La. Child. Code Ann. art. 897.1 was not unconstitutional as applied to defendant because it was not grossly out of proportion to the gravity of defendant’s conduct. State ex rel. A.A.S., 711 So. 2d 319, 1998 La. App. LEXIS 741 (Apr. 8, 1998), vacated by, remanded by La. 98-1505, 726 So. 2d 900, 1998 La. LEXIS 3109 (La. Oct. 16, 1998).

Given the provisions of La. Rev. Stat. Ann. §§ 14:41, 14:42 and that the testimony of a rape victim alone was sufficient to establish penetration and the victim’s testimony alone, unsubstantiated by physical evidence, was sufficient to support a conviction of rape, under the minimal constitutional sufficiency standards enunciated in Jackson v. Virginia, the evidence was sufficient for a defendant’s conviction of aggravated rape. State v. Hubbard, 708 So. 2d 1099, 1998 La. App. LEXIS 84 (Jan. 27, 1998), writ denied by La. 98-0643, 723 So. 2d 415, 1998 La. LEXIS 2629 (La. Aug. 28, 1998).

Although a party could not assign as error a complaint to a jury charge in the absence of a contemporaneous objection because the purpose of the contemporaneous objection rule was to allow the trial judge the opportunity to correct the error, even without an objection, a court of appeal considered a defendant’s claim that, in his prosecution for aggravated rape, La. Rev. Stat. Ann. § 14:42, the trial court erred by failing to instruct the jury on the statutory lesser included offenses defined under La. Code Crim. Proc. Ann. art. 814, even though they were listed as possible responsive verdicts, but the court of appeal determined that the assignment of error was without merit. State v. Hubbard, 708 So. 2d 1099, 1998 La. App. LEXIS 84 (Jan. 27, 1998), writ denied by La. 98-0643, 723 So. 2d 415, 1998 La. LEXIS 2629 (La. Aug. 28, 1998).

Testimony of a mother and minor daughter that neither resisted the defendant’s sexual advances out of fear that the defendant would inflict great bodily harm upon the other was sufficient to support the defendant’s conviction of aggravated rape under La. Rev. Stat. Ann. § 14:42A(2). State v. Ingram, 688 So. 2d 657, 1997 La. App. LEXIS 85 (Jan. 24, 1997), writ of certiorari denied by La. 97-0566, 700 So. 2d 505, 1997 La. LEXIS 2595 (La. Sept. 5, 1997).

Testimony by the child and two expert medical witnesses was sufficient evidence to convict defendant of aggravated rape of a child below the designated age in violation of La. Rev. Stat. Ann. § 14:42(4). State v. Whitehead, 711 So. 2d 275, 1997 La. App. LEXIS 51 (Jan. 22, 1997), writ of certiorari denied by La. 97-0472, 696 So. 2d 1007, 1997 La. LEXIS 2054 (La. June 30, 1997), writ of certiorari denied by La. 97-0780, 701 So. 2d 981, 1997 La. LEXIS 2885 (La. Sept. 26, 1997).

Rape victim’s testimony that the defendant twisted her arm behind her back and threatened to break it in order to commit a vaginal rape after which she found semen in her underwear was sufficient to justify defendant’s conviction for aggravated rape. State v. Coleman, 673 So. 2d 1283, 1996 La. App. LEXIS 781 (May 1, 1996), writ denied by La. 97-0042, 703 So. 2d 11, 1997 La. LEXIS 3402 (La. Oct. 31, 1997).

Where the State had proved the elements of aggravated rape of a child under 12, anal or vaginal penetration deemed to be without consent of the victim because of the victim’s age at the time of the rape; therefore, the appeals court upheld a mandatory life sentence imposed on a father that had raped his 10 and 11 year old daughters. State v. Viree, 670 So. 2d 733, 1996 La. App. LEXIS 702 (Mar. 6, 1996), writ of certiorari denied by La. 96-0885, 679 So. 2d 431, 1996 La. LEXIS 2488 (La. Sept. 20, 1996).

Defendant’s conviction for aggravated rape in violation of La. Rev. Stat. Ann. § 14:42 was proper when the trial court did not err in determining that the state’s witness qualified as an expert witness. State v. Bell, 639 So. 2d 856, 1994 La. App. LEXIS 2011 (June 28, 1994).

In the conviction of defendant for aggravated rape, defendant was properly convicted of aggravated rape under La. Rev. Stat. Ann. § 14:42(A)(4), where any rational trier of fact could have found the essential elements of aggravated rape were proven beyond a reasonable doubt. State v. Brossette, 634 So. 2d 1309, 1994 La. App. LEXIS 531 (Mar. 2, 1994), writ of certiorari denied by La. 94-0802, 640 So. 2d 1344, 1994 La. LEXIS 1619 (La. June 24, 1994).

Although there was no medical or physical evidence to establish the requisite element of penetration for aggravated rape, the testimony of the victim was competent to establish that element. State v. Williams, 632 So. 2d 351, 1993 La. App. LEXIS 4035 (Dec. 29, 1993), writ of certiorari denied by La. 94-1009, 643 So. 2d 139, 1994 La. LEXIS 2026 (La. Sept. 2, 1994).

The district court correctly excluded guilty of sexual battery, guilty of simple rape, and guilty of attempted simple rape from the list of responsive verdicts applicable to the defendant’s aggravated rape charge because each was inapplicable where the victim was the offender’s spouse. State v. Williams, 632 So. 2d 351, 1993 La. App. LEXIS 4035 (Dec. 29, 1993), writ of certiorari denied by La. 94-1009, 643 So. 2d 139, 1994 La. LEXIS 2026 (La. Sept. 2, 1994).

Defendant’s convictions of aggravated rape under La. Rev. Stat. Ann. § 14:42 was based on sufficient evidence and the mere fact that full penetration of the anus by the entirety of the penis was not accomplished did not prevent a finding of a completed act of rape. State v. DeRoche, 629 So. 2d 1267, 1993 La. App. LEXIS 3973 (Dec. 15, 1993).

In a prosecution for attempted aggravated rape, where the victim testified that defendant dragged her into a bedroom, exposed himself, forced her to take off her pants, and began to fondle himself while asking her a certain question, it was reasonable for the jury to conclude that defendant possessed the specific intent to rape the victim. State v. White, 621 So. 2d 884, 1993 La. App. LEXIS 2626 (July 15, 1993), writ of certiorari denied by La. 93-1557, 631 So. 2d 440, 1994 La. LEXIS 39 (La. Jan. 7, 1994).

Trial court reviewed defendant’s prior criminal history, considered 31 letters that requested leniency, and adequately considered the sentencing guidelines before it sentenced defendant to 40 years imprisonment at hard labor for the offense of aggravated rape pursuant to La. Rev. Stat. Ann. § 14:42(C), a sentence that was within the sentencing range, and was, therefore not excessive. State v. Crawford, 619 So. 2d 828, 1993 La. App. LEXIS 2248 (May 28, 1993), writ of certiorari denied by 625 So. 2d 1032, 1993 La. LEXIS 2899 (La. 1993).

Trial court reviewed defendant’s prior criminal history, considered 31 letters that requested leniency, and adequately considered the sentencing guidelines before it sentenced defendant to 40 years imprisonment at hard labor pursuant to La. Rev. Stat. Ann. § 14:42(D)(1), which was within the range of the sentencing guidelines for the offense of aggravated rape, and was therefore, not excessive. State v. Crawford, 619 So. 2d 828, 1993 La. App. LEXIS 2248 (May 28, 1993), writ of certiorari denied by 625 So. 2d 1032, 1993 La. LEXIS 2899 (La. 1993).

Use of a knife, threats to kill, and the physical disparity between defendant and the victim distinguished sexual assaults as aggravated rape, La. Rev. Stat. Ann. § 14:42(A)(2), (3), from forcible rape, La. Rev. Stat. Ann. § 14:42.1(A). State v. Gallien, 613 So. 2d 1145, 1993 La. App. LEXIS 489 (Feb. 10, 1993).

Defendant’s conviction of aggravated rape under La. Rev. Stat. Ann. § 14:42 rather than forcible rape under § 14:42.1 was proper based on the evidence that the 61-year-old victim resisted and was overcome by the defendant’s force, which was corroborated by injuries to her face and teeth. State v. Pansy, 612 So. 2d 278, 1992 La. App. LEXIS 4197 (Dec. 29, 1992).

Where the trial court convicted defendant of the attempted aggravated rape of his eight-year-old daughter under La. Rev. Stat. Ann. § 14:42(A)(4) because it found insufficient proof of penetration, defendant’s specific intent to rape was not negated by his contention that he could have raped her had he intended to do so because they were alone; his specific intent could be inferred from the evidence that he disrobed himself and his child and from her testimony that he put his penis in her “wrong place,” State v. Robinson, 610 So. 2d 1041, 1992 La. App. LEXIS 3781 (Dec. 9, 1992).

Pursuant to La. Rev. Stat. Ann. §§ 14:27 and 14:42, defendant was erroneously convicted of attempted aggravated rape because the victim never clarified what she meant when she agreed to have sex with defendant the State’s circumstantial evidence of his intent, as manifested by the physical struggle with the victim, was not so inconsistent with defendant’s defense. State v. Trackling, 609 So. 2d 206, 1992 La. LEXIS 3731 (Dec. 7, 1992).

Degree of force used in the aggravated rape of a nine year-old girl was not a factor to be considered by the jury, based upon the victim’s age. State v. Hurst, 606 So. 2d 965, 1992 La. App. LEXIS 2824 (Oct. 6, 1992).

Given that two criminal episodes were of the same or similar character, the punishment for both aggravated rape and aggravated burglary was necessarily confinement at hard labor, the mode of trial, a 12-member jury, 10 of whom had to concur to render a verdict, was the same, the offenses were properly charged in the same indictment, and there was no indication that the jury was confused by the various counts or was unable to segregate the various charges and evidence, therefore, a trial court did not abuse its discretion in denying a defendant’s motion to sever the offenses. State v. Smith, 600 So. 2d 745, 1992 La. App. LEXIS 1403 (May 13, 1992).

Defendant’s conviction for aggravated rape, as defined by La. Rev. Stat. Ann. § 14:42(A)(4), was proper where the evidence, viewed in the light most favorable to the prosecution, was sufficient for a rational trier of fact to conclude that the State proved the essential elements of the crime beyond a reasonable doubt as per La. Code Crim. Proc. Ann. art. 821. State v. Bennett, 591 So. 2d 1193, 1991 La. App. LEXIS 3228 (Nov. 22, 1991), writ of certiorari denied by 594 So. 2d 1315, 1992 La. LEXIS 1212 (La. 1992).

Defendant was properly convicted of aggravated rape where the victim identified him in a line-up the same day that he sexually assaulted her at knife point in her home; other evidence was introduced to convict, including conclusive DNA evidence and defendant’s attempted flight when officers went to his home to question him. State v. Kennon, 588 So. 2d 1348, 1991 La. App. LEXIS 2788 (Oct. 30, 1991), writ of certiorari denied by 600 So. 2d 634, 1992 La. LEXIS 2175 (La. 1992).

Testimony of the rape victim by itself was sufficient to prove penetration. State v. Moser, 588 So. 2d 1243, 1991 La. App. LEXIS 2860 (Oct. 18, 1991), writ of certiorari denied by 594 So. 2d 1314, 1992 La. LEXIS 1207 (La. 1992).

Where defendant was convicted of aggravated rape and sentenced to life imprisonment at hard labor without benefit of probation, parole or suspension of sentence, sufficient evidence, including the victim’s testimony, supported the guilty verdict. State v. Turner, 577 So. 2d 200, 1991 La. App. LEXIS 411 (Mar. 5, 1991).

Defendant’s aggravated rape conviction was upheld because because the definition of participate found in La. Rev. Stat. Ann. §§ 14:42(A)(5),(B)(2) offered a clear and definite standard of conduct. State v. Conway, 556 So. 2d 1323, 1990 La. App. LEXIS 232 (Feb. 7, 1990).

A conviction for for aggravated kidnapping in violation of La. Rev. Stat. Ann. § 14:44 following a conviction for sexual battery, which arose from charges of aggravated rape in violation of La. Rev. Stat. Ann. § 14:42, did not constitute double jeopardy, even though the charges arose from the same series of events, because the crimes of aggravated rape and aggravated kidnapping each required proof of an additional fact that the other did not. State v. Neal, 550 So. 2d 740, 1989 La. App. LEXIS 1515 (Aug. 23, 1989), writ of certiorari denied by 556 So. 2d 55, 1990 La. LEXIS 111 (La. 1990).

Motions for post verdict judgment of acquittal, La. Code Crim. Proc. Ann. art. 821, and for new trial were properly denied, because the evidence met the constitutional standard for sufficiency of the evidence and, under La. Code Crim. Proc. Ann. art. 814(A)(8), “guilty of attempted aggravated rape” was a responsive verdict to a charge of aggravated rape, La. Rev. Stat. Ann. § 14:42. State v. Isaac, 544 So. 2d 531, 1989 La. App. LEXIS 976 (May 10, 1989).

In the State’s prosecution of defendant for aggravated rape in violation of La. Rev. Stat. Ann. § 14:42, the evidence was sufficient to convict him of aggravated rape, and not merely sufficient to convict defendant only for the lesser included offense of forcible rape, proscribed by § 14:42.1. The court held that the obvious power of the six foot tall, 220 pound defendant, and his threats of physical violence against the 77 year old, 105 pound victim, were circumstances sufficient to support the aggravated rape conviction. State v. Headley, 541 So. 2d 396, 1989 La. App. LEXIS 523 (Mar. 30, 1989).

Where the victim testified that she did not know defendant and had not given him permission to enter her home and where the victim and two of her children positively identified defendant as the perpetrator and stated that he was armed with a knife, the evidence was sufficient to support his conviction for aggravated rape, a violation of La. Rev. Stat. Ann. § 14:42. State v. Wright, 537 So. 2d 768, 1989 La. App. LEXIS 40 (Jan. 18, 1989), writ of certiorari denied by 541 So. 2d 891, 1989 La. LEXIS 1006 (La. 1989), writ denied by 550 So. 2d 649, 1989 La. LEXIS 2436 (La. 1989), writ denied by 596 So. 2d 551, 1992 La. LEXIS 1484 (La. 1992), writ denied by 627 So. 2d 650, 1993 La. LEXIS 3227 (La. 1993), writ denied by La. 93-0629, 651 So. 2d 855, 1995 La. LEXIS 949 (La. Mar. 30, 1995), writ denied by La. 98-0676, 723 So. 2d 416, 1998 La. LEXIS 2665 (La. Aug. 28, 1998), writ denied by La. 1999-2306, 753 So. 2d 211, 2000 La. LEXIS 166 (La. Jan. 14, 2000), writ denied by La. 2001-0529, 799 So. 2d 500, 2001 La. LEXIS 4001 (La. Oct. 12, 2001).

Trial court properly imposed a mandatory life sentence against defendant who was convicted of aggravated rape based upon evidence that he had sexual intercourse with an 11-year old girl because La. Rev. Stat. Ann. § 14:42 provided that sexual intercourse with a victim who was less than the designated age was deemed to be without consent and that the lack of knowledge of the victim’s age was not a defense. State v. Brown, 524 So. 2d 264, 1988 La. App. LEXIS 963 (Apr. 18, 1988).

State sufficient established that defendant committed aggravated rape in violation of La. Rev. Stat. Ann. § 14:42(A)(4) because defendant admitted that he took off the child’s shorts and had sexual encounters with him; further, the coroner’s examination revealed that the child had been sodomized several times. State v. Copeland, 530 So. 2d 526, 1988 La. LEXIS 641 (Apr. 11, 1988), writ of certiorari denied by 489 U.S. 1091, 109 S. Ct. 1558, 103 L. Ed. 2d 860, 1989 U.S. LEXIS 1554, 57 U.S.L.W. 3621 (1989).

Evidence that the victim resisted but her resistance was overcome and the completion of the crime of rape was prevented by the intervention of the victim’s neighbor was sufficient to support a conviction for attempted aggravated rape. State v. Fuller, 514 So. 2d 657, 1987 La. App. LEXIS 10531 (Oct. 28, 1987), writ denied by La. 93-2122, 667 So. 2d 547, 1996 La. LEXIS 417 (La. Feb. 9, 1996).

Defendant’s conviction for aggravated rape was affirmed on the ground that, while he put down his knife in order to lower his pants, he threatened to smother the 70-year-old victim if she resisted him, and he had the ability to carry out his threat. State v. Trent, 517 So. 2d 1053, 1987 La. App. LEXIS 10316 (Oct. 7, 1987).

Defendant’s sentence as an habitual offender, second, to serve 99 years at hard labor without eligibility for good time for a conviction for attempted aggravated rape in violation of La. Rev. Stat. Ann. § 14:27 and 14:42 was not excessive. State v. Deters, 517 So. 2d 1040, 1987 La. App. LEXIS 10387 (Oct. 7, 1987).

In the prosecution for defendant of aggravated rape pursuant to La. Rev. Stat. Ann. § 14:42, defendant was properly convicted of aggravated rape where defendant was armed with a knife while committing the crimes, and where the jury had not been free to convict defendant of aggravated rape over forcible rape (a violation of § 14:42.1) based merely on the desire to impose a particular sentence. State v. Poydras, 514 So. 2d 516, 1987 La. App. LEXIS 10087 (Sept. 16, 1987).

A conviction for forcible rape pursuant to La. Rev. Stat. 14:42 was affirmed where the victim’s testimony showed that defendant disrobed her and penetrated her vaginally, and, at the time he did so, she tried to make him stop. State v. Orgeron, 512 So. 2d 467, 1987 La. App. LEXIS 9852 (June 23, 1987).

Defendant was properly convicted of attempted aggravated rape under La. Rev. Stat. Ann. §§ 14:27 and 14:42, where defendant broke into his victim’s apartment, threatened her with a knife, attempted to rape her, bit her, and stole money and food stamps from her purse, where defendant’s face was covered, where the victim identified him by his voice, where a fingerprint expert found defendant’s fingerprints on the window that defendant broke in order to enter the apartment, and where a forensic dentist identified defendant’s bite marks on the victim. State v. Vital, 505 So. 2d 1006, 1987 La. App. LEXIS 9299 (Apr. 9, 1987), writ denied by 604 So. 2d 994, 1992 La. LEXIS 2796 (La. 1992).

Defendant was convicted of aggravated rape because the 14-year-old victim was prevented from resisting the act by the threats of defendant, her stepfather and an authoritative figure, against the victim’s mother, a person whom the victim was morally, legally, and emotionally obligated to defend, which qualified as threats of great and immediate bodily harm accompanied by apparent power of execution under La. Rev. Stat. Ann. § 14:42(A)(2). State v. Helaire, 496 So. 2d 1322, 1986 La. App. LEXIS 8110 (Nov. 5, 1986), writ of certiorari denied by 503 So. 2d 13, 1987 La. LEXIS 8731 (La. 1987).

Defendant’s conviction for aggravated rape in violation of La. Rev. Stat. Ann. § 14:42 was proper where the evidence clearly supported the contention that defendant raped defendant when she unsuccessfully attempted to resist his efforts. State v. Burnett, 496 So. 2d 1236, 1986 La. App. LEXIS 7959 (Oct. 14, 1986).

Defendant’s rubbing his body against the victim’s buttocks, his tearing her blouse and fondling her breasts, and his frustration and rage when she resisted him permitted no other rational conclusion than that he intended to rape her and supported his conviction for attempted aggravated rape in violation of La. Rev. Stat. Ann. §§ 14:27 and 14:42. State v. Davis, 496 So. 2d 1197, 1986 La. App. LEXIS 7941 (Oct. 14, 1986), vacated by 503 So. 2d 468, 1987 La. LEXIS 8850 (La. 1987).

The trial court’s failure to comply with La. Code Crim. Proc. Ann. art. 894.1 did not require remand for resentencing because the crudely sexual nature of defendant’s violent, unprovoked attack on the youthful victim permitted no other rational conclusion than that he intended to force her to engage in sexual intercourse and merited the sentence of 21 years at hard labor for attempted aggravated rape in violation of La. Rev. Stat. Ann. §§ 14:27 and 14:42. State v. Davis, 496 So. 2d 1197, 1986 La. App. LEXIS 7941 (Oct. 14, 1986), vacated by 503 So. 2d 468, 1987 La. LEXIS 8850 (La. 1987).

Under former La. Rev. Stat. Ann. § 15:445, defendant’s rubbing his body against the victim’s buttocks, his tearing her blouse and fondling her breasts, and his frustration and rage when she resisted him established his specific intent to force her to engage in sexual intercourse and supported his conviction for attempted aggravated rape in violation of La. Rev. Stat. Ann. §§ 14:27 and 14:42. State v. Davis, 496 So. 2d 1197, 1986 La. App. LEXIS 7941 (Oct. 14, 1986), vacated by 503 So. 2d 468, 1987 La. LEXIS 8850 (La. 1987).

Sentence of ten years at hard labor for a defendant charged with attempted aggravated rape, who pleaded guilty to sexual battery of a six-year-old girl, was not excessive. State v. Hernandez, 489 So. 2d 1053, 1986 La. App. LEXIS 7077 (May 28, 1986).

At defendant’s trial on charge of aggravated rape, the trial judge erred by preventing defendant from cross-examining the victim’s mother about her arrest for shooting defendant and by giving candy to a child victim in front of the jury after she testified. State v. Cook, 485 So. 2d 606, 1986 La. App. LEXIS 6377 (Mar. 12, 1986), writ of certiorari denied by 493 So. 2d 632, 1986 La. LEXIS 7086 (La. 1986).

Defendant’s life sentence for aggravated rape was not constitutionally excessive where La. Rev. Stat. Ann. § 14:42 set forth a mandatory life sentence for the crime and was a valid exercise of the legislative prerogative concerning the length of felony offenses. State v. Coolie, 483 So. 2d 1048, 1985 La. App. LEXIS 10598 (Dec. 16, 1985).

Evidence that defendant’s possession of a gun prevented a woman from resisting was sufficient to show that the intercourse was without her consent so as to support defendant’s aggravated rape conviction. State v. Desdunes, 477 So. 2d 910, 1985 La. App. LEXIS 9919 (Oct. 11, 1985).

Evidence was sufficient to sustain a conviction for aggravated rape where the victim testified as to the defendant’s actions and positively identified him as the perpetrator, a physical examination of the victim established sexual intercourse within the last 8 hours, and the defendant was in the vicinity of the crime with no one to account for his whereabouts during the time the crime occurred. State v. McNeal, 471 So. 2d 1170, 1985 La. App. LEXIS 8984 (June 26, 1985).

Size and age of the adult defendant compared to the teenage victim and the nature of the act alone were insufficient to meet the element of force required in the act of forcible rape. State v. Papillion, 467 So. 2d 136, 1985 La. App. LEXIS 9237 (Apr. 10, 1985).

In a trial for aggravated rape, the fact that the victim was married to someone other than defendant was relevant, but the fact that she was married to a pastor was immaterial; the admission of the immaterial statement was harmless error where the knowledge that the victim’s husband was a pastor did not make it reasonably possible that the jury would be more disposed to convict defendant than if they did not have that knowledge. State v. Jones, 467 So. 2d 147, 1985 La. App. LEXIS 9240 (Apr. 10, 1985).

Evidence was insufficient to sustain a conviction for aggravated rape where the victim blacked out as the assailant was trying to put his penis inside her such that she could not say for certain that penetration occurred and the physical evidence of injury to her vagina was inconclusive as to whether or not intercourse actually occurred. State v. Grissom, 467 So. 2d 858, 1985 La. App. LEXIS 8558 (Apr. 3, 1985).

Defendant’s conviction for aggravated rape was sufficiently supported by evidence showing that defendant threatened to kill the victim when she refused to have sex with him, that defendant claimed to be carrying a gun, that defendant broke the victim’s ankle during the struggle, and that defendant raped the victim after overcoming her resistance by force. State v. Guidry, 461 So. 2d 489, 1984 La. App. LEXIS 10144 (Dec. 12, 1984), writ denied by 481 So. 2d 1329, 1986 La. LEXIS 5619 (La. 1986).

Based on the victim’s testimony and her description of the physical contact between her and defendant, the jury, based on their common knowledge and understanding of the human anatomy, could rationally, and obviously did, conclude that there was vaginal penetration; penetration was an essential element of the crime of aggravated rape, and emission was not, and the State met its burden of proving, beyond a reasonable doubt, every element necessary to constitute the crime charged, as required by La. Const. art. I, §§ 2 and 16. State v. Robertson, 454 So. 2d 205, 1984 La. App. LEXIS 9205 (June 26, 1984), writ denied by 458 So. 2d 487, 1984 La. LEXIS 10020 (La. 1984).

Evidence was sufficient to sustain a conviction for aggravated rape where the prosecution established that the defendant had sexual intercourse with the victim without the victim’s consent, that the victim was prevented from resisting the act by the defendant’s threats to kill her and the defendant’s apparent ability to execute those threats with a screwdriver, and that the victim was prevented from resisting because the defendant was armed with a screwdriver, a dangerous weapon under the circumstances. State v. Sosa, 446 So. 2d 429, 1984 La. App. LEXIS 8049 (Feb. 9, 1984), writ of certiorari denied by 450 So. 2d 361, 1984 La. LEXIS 9041 (La. 1984), writ of certiorari denied by 469 U.S. 866, 105 S. Ct. 209, 83 L. Ed. 2d 140, 1984 U.S. LEXIS 3737, 53 U.S.L.W. 3240 (1984).

Rational trier of fact could have found defendant guilty beyond a reasonable doubt of aggravated rape and attempted first-degree murder based on the victim’s testimony, substantial other testimony supporting her recollection of events, defendant’s admission that he was at or near the crime scene at the time, and his failure to offer a credible explanation of his whereabouts. State v. Williams, 445 So. 2d 1171, 1984 La. LEXIS 7977 (Jan. 16, 1984).

Elements that the state must prove in a prosecution for aggravated rape of a child under the designated age pursuant to La. Rev. Stat. Ann. § 14:42(4) are (1) anal or vaginal penetration deemed to be without consent of the victim because of (2) the victim’s age. State v. Henry, 439 So. 2d 1242, 1983 La. App. LEXIS 9446 (Oct. 12, 1983), affirmed by 449 So. 2d 486, 1984 La. LEXIS 8825 (La. 1984).

The sole distinction between the two crimes of forcible rape and aggravated rape is the degree of force employed and the extent to which the victim resists; a greater degree of force is necessary to justify the more serious punishment imposed for aggravated rape, La. Rev. Stat. Ann. § 14:42. There is no magic formula to determine which acts of coerced sexual intercourse warrant the greater punishment of aggravated rape rather than forcible rape; each case must be examined on its own facts. State v. Jackson, 437 So. 2d 855, 1983 La. LEXIS 11388 (Sept. 2, 1983).

Evidence established beyond a reasonable doubt that the degree of force employed by defendant in his sexual assault on a pregnant woman at gunpoint warranted the greater punishment of a conviction for aggravated rape under La. Rev. Stat. Ann. § 14:42(2) rather than the lesser punishment applicable to forcible rape under La. Rev. Stat. Ann. § 14:42.1. State v. Clark, 437 So. 2d 879, 1983 La. App. LEXIS 9099 (Aug. 15, 1983), writ of certiorari denied by 442 So. 2d 460, 1983 La. LEXIS 12313 (La. 1983).

Because there was no provision in the attempted aggravated rape statute, La. Rev. Stat. Ann. § 14:42, for the denial of parole, probation, or suspension of sentence, the denial of those benefits in defendant’s sentence required the appellate court to set it aside as illegal. State v. Everett, 432 So. 2d 250, 1983 La. LEXIS 10713 (May 23, 1983).

Defendant charged with attempted aggravated rape was not entitled to have jurors dismissed for cause because one had had an incident with his wife and another was the brother of a guard for the jury while it was out of the court’s presence. State v. Brown, 432 So. 2d 345, 1983 La. App. LEXIS 8471 (May 17, 1983).

Although defendant placed his pistol in the back seat of his car while raping his victim in the front seat, the elements of aggravated rape were proven; defendant was in effective control over the victim because of her position in the car and his ready access to the pistol had she made an attempt to escape. State v. James, 431 So. 2d 1075, 1983 La. App. LEXIS 8428 (May 3, 1983), writ of certiorari denied by 439 So. 2d 1076, 1983 La. LEXIS 11679 (La. 1983).

Evidence was sufficient to support a conviction of four counts of rape despite defendant’s argument that no penetration had occurred, where the victim testified to being penetrated four times and where the nurse who examined the victim testified that the victim’s physical condition, including bruises and abrasions to the thighs and genitals, was consistent with rape. State v. Spikes, 428 So. 2d 1217, 1983 La. App. LEXIS 8039 (Mar. 9, 1983).

State could enter into evidence an copy of the victim’s birth certificate authenticated by the state registrar to prove that the victim was under the designated age for purposes of aggravated rape under La. Rev. Stat. Ann. § 14:42 because copies of an official document which were certified by the officer who was the legal custodian of such documents were equivalent to the original in authenticity under former La. Rev. Stat. Ann. § 15:457 (now La. Code Evid. Ann. art. 902). State v. Brogdon, 426 So. 2d 158, 1983 La. LEXIS 9547 (Jan. 10, 1983).

Where the evidence was sufficient to support the charged offense of attempted aggravated rape, a violation of La. Rev. Stat. Ann. § 14:42, defendant’s failure to object to the improper responsive verdict instruction on attempted simple rape, a violation of § 14:43, could not complain of the a jury’s responsive verdict, even though at the time of the offense attempted simple rape was enumerated in La. Code Crim. Proc. Ann. art. 814(9) as a responsive verdict to attempted aggravated rape; the court noted that the crime of attempted simple rape was not truly a lesser and included grade of attempted aggravated rape because all of the essential elements of attempted simple rape were not included in the crime of attempted aggravated rape of a victim under the designated age. State v. Thomas, 424 So. 2d 254, 1982 La. LEXIS 12735 (Nov. 29, 1982).

Mandatory life sentence imposed by La. Rev. Stat. Ann. § 14:42 for convictions of aggravated rape was not unconstitutional as cruel and unusual punishment. State v. Farria, 412 So. 2d 577, 1982 La. LEXIS 10663 (Apr. 5, 1982).

Although the evidence indicated that defendant was guilty of attempting to sexually assault a victim, the minimal amount of force he used established that he was guilty of attempted forcible rape rather than attempted aggravated rape. State v. Parish, 405 So. 2d 1080, 1981 La. LEXIS 10692 (Oct. 16, 1981).

Defendant was not entitled to a new trial with respect to his aggravated rape conviction in violation of La. Rev. Stat. Ann. § 14:42 when the state failed to provide defendant with a medical report prior to trial when the evidence would not have prompted the jury to reach a different verdict. State v. Hicks, 405 So. 2d 510, 1981 La. LEXIS 10323 (Sept. 28, 1981).

Conviction of aggravated rape, La. Rev. Stat. Ann. § 14:42, was affirmed when credible testimony established that defendant placed a knife at the victim’s neck and stated that he would not hurt her if she did what he told her to do. State v. Campuzano, 404 So. 2d 1217, 1981 La. LEXIS 10441 (Sept. 28, 1981).

Defendant’s assertion that the trial court imposed an unusually cruel and excessive penalty of life imprisonment at hard labor without benefit of probation, parole or suspension of sentence, pursuant to his conviction of aggravated rape, La. Rev. Stat. Ann. § 14:42, was without merit; the statute provided for the mandatory sentence, and the constitutionality of the statute was upheld and still adhered to. State v. Campuzano, 404 So. 2d 1217, 1981 La. LEXIS 10441 (Sept. 28, 1981).

Where defendant was convicted of aggravated rape, it was not error to admit into evidence photographs of the crime scene and physical evidence relevant to the charge. State v. Miles, 402 So. 2d 644, 1981 La. LEXIS 8642 (June 22, 1981).

Definitions of rape provided by La. Rev. Stat. Ann. §§ 14:41 and 14:42 were not constitutionally inadequate because the terms “sexual intercourse” and “sexual penetration” were terms of common and generally accepted meaning sufficient to give adequate warning of the proscribed conduct, as required by La. Const. art. I, § 13. State v. Prestridge, 399 So. 2d 564, 1981 La. LEXIS 8214 (May 20, 1981).

Substantial evidence, including the testimony of the nine-year-old victim, a doctor, and a sheriff’s deputy who saw defendant and his victim riding together on his motorcycle in the deserted area where the victim said the crime occurred, supported defendant’s conviction for attempted aggravated rape. State v. Carthan, 377 So. 2d 308, 1979 La. LEXIS 7532 (Nov. 12, 1979).

Trial of a case charging an aggravated rape committed when La. Rev. Stat. Ann. § 14:42 categorized the crime as capital required that the trial conform procedurally to the requirements of a capital prosecution, even after the United States Supreme Court had declared that executions for aggravated rape were unconstitutional; the trial court thus erred in not sequestering the jury, and in instructing them that only 10, rather than 12, jurors needed to concur in the verdict. State v. Rich, 368 So. 2d 1083, 1979 La. LEXIS 6102 (Mar. 5, 1979).

Defendant’s conviction for attempted aggravated rape in violation of La. Rev. Stat. Ann. § 14:42 was upheld, although the trial court failed to keep a complete record of the voir dire proceedings, when defendant was present during voir dire and had peremptory challenges left to exclude potential jurors, reversible error did not result. State v. Goodbier, 367 So. 2d 356, 1979 La. LEXIS 7292 (Jan. 29, 1979).

Where defendant was charged with aggravated rape of a pregnant woman, the rape statute, La. Rev. Stat. Ann. § 14:42, was not unconstitutional. State v. Fletcher, 341 So. 2d 340, 1976 La. LEXIS 5321 (Dec. 13, 1976).

Defendant’s commission of the crime of aggravated rape, defendant’s conviction, and defendant’s sentence to death all occurred during the year 1975, and the then prevalent aggravated rape statute, La. Rev. Stat. Ann. § 14:42, had been found to suffer from constitutional infirmities; therefore, the case had to be remanded for resentencing of defendant to the most serious penalty for the next lesser included offense available at the time the crime was committed. State v. Alexander, 339 So. 2d 818, 1976 La. LEXIS 5060 (Nov. 8, 1976).

The mandatory death penalty imposed on defendant after his conviction for aggravated rape was unconstitutional, because the penalty provision for the crime, a violation of La. Rev. Stat. Ann. § 14:42, allowed no consideration of mitigating factors and permitted verdicts on lesser offenses without evidence to support the lesser verdicts. State v. Sledge, 340 So. 2d 205, 1976 La. LEXIS 5277 (Oct. 14, 1976).

Mandatory death sentence imposed on a defendant who was convicted of aggravated rape under La. Rev. Stat. Ann. § 14:42 constituted cruel and unusual punishment in violation of U.S. Const. amends. VIII and XIV. State v. Lee, 340 So. 2d 180, 1976 La. LEXIS 5274 (Oct. 14, 1976).

Mandatory death sentence imposed on a defendant for aggravated rape under La. Rev. Stat. Ann. § 14:42 would be unconstitutional, and the case was remanded for resentencing. State v. Morris, 340 So. 2d 195, 1976 La. LEXIS 5276 (Oct. 14, 1976).

Record of defendant’s trial for attempted aggravated rape did not bear out his claim that the State failed to prove as essential elements of the crime that defendant was not the victim’s husband or that the victim resisted to her utmost. State v. Ballard, 337 So. 2d 481, 1976 La. LEXIS 4349 (Sept. 13, 1976).

Defendant’s motion for a new trial was properly denied after his conviction for attempted aggravated rape; the state showed that he threw the victim to the floor, broke her hand, forced her to disrobe, and attempted at knifepoint to have intercourse and it was immaterial whether his alleged inability to complete the act of intercourse would have prevented him from accomplishing his purpose. State v. Ballard, 337 So. 2d 481, 1976 La. LEXIS 4349 (Sept. 13, 1976).

Since the state had the burden of proving beyond a reasonable doubt that the crime of rape occurred, and one of the elements of rape was that it was without the lawful consent of the female under La. Rev. Stat. Ann. § 14:42, 43, the defendant’s exculpatory statement, that the victim’s boyfriend was attacked and the victim was dragged off to a ditch, was admissible as relevant because it admitted that the defendant was at the scene of the rape and it tended to negative the possibility that the defendant’s intercourse with the victim was purely consensual. State v. Reed, 324 So. 2d 373, 1975 La. LEXIS 5208 (Dec. 8, 1975).

No proof of intent is required in a prosecution for aggravated rape. State v. Moore, 278 So. 2d 781, 1973 La. LEXIS 5855 (May 7, 1973).

Defendant’s death sentence for aggravated rape in violation of La. Rev. Stat. Ann. § 14:42, where his co-participants were given life sentences, was not cruel and unusual under La. Const. 1921, art. I, § 12 (now La. Const. art. I, § 20); the Louisiana Supreme Court has consistently rejected contentions that the death penalty for aggravated rape was constitutionally offensive where the victim’s life was neither taken nor endangered. State v. Myers, 261 LA. 100, 259 So. 2d 27, 1972 La. LEXIS 4772 (Feb. 21, 1972).

Defense counsel attempts to have the jury instructed that aggravated rape, under La. Rev. Stat. Ann. § 14:42, could not be committed unless there was verbal or other specific communication of threats by the assailant to the victim, were properly rejected, as this was not the law, as threats did not need to be made verbally or through the exhibition of a dangerous weapon; they could be expressed or implied by the man’s conduct toward the female, provided she was placed in such fear by the array of physical force that she dared not resist. State v. Douglas, 256 LA. 572, 237 So. 2d 382, 1970 La. LEXIS 3600 (June 8, 1970), vacated by 408 U.S. 937, 92 S. Ct. 2864, 33 L. Ed. 2d 756, 1972 U.S. LEXIS 1919 (1972).

No constitutional infirmity was found in the procedures set forth at La. Code Crim. Proc. Ann. art. 809 and 817 for imposition of the death penalty for an aggravated rape conviction, a penalty authorized by La. Rev. Stat. Ann. § 14:42. State v. Williams, 255 LA. 79, 229 So. 2d 706, 1969 La. LEXIS 3281 (Dec. 15, 1969).

Response to a request for a bill of particulars, which stated that the prosecution would proceed against defendant on all parts of the aggravated rape statute, was adequate. State v. Thomas, 240 LA. 419, 123 So. 2d 872, 1960 La. LEXIS 1044 (Nov. 7, 1960).

Simple rape, under La. Rev. Stat. Ann. § 14:43, was a lesser-included offense of aggravated rape, under La. Rev. Stat. Ann. § 14:42 and was a responsive verdict to that charge under the provisions of former La. Rev. Stat. Ann. § 15:405 (now La. Code Crim. Proc. Ann. art. 815). State v. Miller, 237 LA. 266, 111 So. 2d 108, 1959 La. LEXIS 998 (Apr. 27, 1959).

Evidence that the prosecutrix resisted to her utmost and that defendant drew a knife on her and made threats in his attempt to prevent her from resisting the act was sufficient to establish attempted aggravated rape, pursuant to La. Rev. Stat. Ann. § 14:42. State v. Prince, 216 LA. 989, 45 So. 2d 366, 1950 La. LEXIS 934 (Feb. 13, 1950).

•• Weapons

••• Use

•••• General Overview. — Evidence presented at trial was sufficient to support defendant’s conviction of aggravated rape where the victim testified that defendant was armed with a knife, held her legs with both hands, and penetrated her and where the victim’s testimony was consistent with the medical evidence. State v. Johnson, 764 So. 2d 1113, 2000 La. App. LEXIS 1459 (May 17, 2000), writ denied by La. 2000-2297, 774 So. 2d 973, 2000 La. LEXIS 3160 (La. Nov. 17, 2000), writ denied by La. 2000-1827, 794 So. 2d 822, 2001 La. LEXIS 2177 (La. June 29, 2001).

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Adjudication of juvenile defendant as a delinquent for the responsive offense of sexual battery in violation of La. Rev. Stat. Ann. § 14:43.1 was a nullity because the juvenile court lost jurisdiction pursuant to La. Child. Code Ann. art. 305 when the juvenile court judge found probable cause to believe that defendant committed aggravated rape in violation of La. Rev. Stat. Ann. § 14:42A(4). At that point, the juvenile court had no jurisdiction to adjudicate defendant a delinquent or to impose a judgment of disposition, and, in accordance with the mandate of art. 305A(2), the matter had to be remanded to the juvenile court so that it could transfer defendant to the appropriate adult facility for detention prior to his trial as an adult or for such other disposition of the matter as the district attorney deemed appropriate. State ex rel. A.N., 886 So. 2d 514, 2004 La. App. LEXIS 1603 (June 25, 2004).

• Interrogation

•• Noncustodial Confessions & Statements. — In defendant’s trial for the aggravated rape of his step-daughter when she was under the designated age, the trial court did not err in admitting his acknowledgment of paternity of her child, in a civil suit, where defendant was in a noncustodial situation when the support enforcement services attorney obtained his acknowledgment that he freely and voluntarily signed; therefore, no Miranda warnings had been required. State v. Fradieu, 851 So. 2d 345, 2003 La. App. LEXIS 2083 (June 25, 2003), writ of certiorari denied by La. 2003-2079, 864 So. 2d 627, 2004 La. LEXIS 192 (La. Jan. 16, 2004).

• Accusatory Instruments

•• Indictments

••• General Overview. — Although an indictment improperly tracked the language of forcible rape instead of aggravated rape, a reversal of a conviction was not required because defendant failed to object at the trial court level, and the record showed that the case had always proceeded as an aggravated rape case, defendant was adequately apprised of the charges against him, and defendant suffered no prejudice. State v. Jackson, 866 So. 2d 358, 2004 La. App. LEXIS 161 (Feb. 4, 2004), writ denied by La. 2004-1126, 883 So. 2d 1027, 2004 La. LEXIS 3028 (La. Oct. 8, 2004).

In order to be convicted of aggravated rape under La. Rev. Stat. Ann. § 14:42, a defendant has to be charged by bill of indictment, not a bill of information. State v. Demolle, 621 So. 2d 167, 1993 La. App. LEXIS 2517 (June 30, 1993).

Given that two criminal episodes were of the same or similar character, the punishment for both aggravated rape and aggravated burglary was necessarily confinement at hard labor, the mode of trial, a 12-member jury, 10 of whom had to concur to render a verdict, was the same, the offenses were properly charged in the same indictment, and there was no indication that the jury was confused by the various counts or was unable to segregate the various charges and evidence, therefore, a trial court did not abuse its discretion in denying a defendant’s motion to sever the offenses. State v. Smith, 600 So. 2d 745, 1992 La. App. LEXIS 1403 (May 13, 1992).

• Discovery & Inspection

•• Bills of Particulars

••• General Overview. — Specific date was not essential to the crime of attempted aggravated rape and did not have to be alleged in the indictment or set forth in a bill of particulars. State v. Frith, 436 So. 2d 623, 1983 La. App. LEXIS 8948 (June 29, 1983), writ of certiorari denied by 440 So. 2d 731, 1983 La. LEXIS 11846 (La. 1983).

Response to a request for a bill of particulars, which stated that the prosecution would proceed against defendant on all parts of the aggravated rape statute, was adequate. State v. Thomas, 240 LA. 419, 123 So. 2d 872, 1960 La. LEXIS 1044 (Nov. 7, 1960).

• Eyewitness Identification

•• Fair Identification Requirement. — In defendant’s rape and robbery case, the victim’s identification of defendant as the perpetrator was insufficient where despite the minor discrepancy between the victim’s description and defendant’s actual appearance, the victim identified defendant from a photographic lineup two weeks after the incident and made an in-court identification of defendant at trial. State v. Watson, 844 So. 2d 198, 2003 La. App. LEXIS 710 (Mar. 25, 2003), writ denied by La. 2003-1276, 872 So. 2d 506, 2004 La. LEXIS 1702 (La. May 14, 2004).

•• Independent Source Evidence. — State’s pretrial display of defendant’s photographs to a rape victim prior to defendant’s trial was improper, but it was not reversible error because there was an independent basis for the victim’s in-court identification; the line-up at which the victim positively identified defendant was properly constituted and conducted, and the victim had ample opportunity and light to view defendant during the rape. State v. Moore, 300 So. 2d 492, 1974 La. LEXIS 4085 (Aug. 30, 1974).

•• Lineups. — Defendant’s victim identified him as the perpetrator of a rape after hearing defendant speak certain phrases in a voice identification line-up; the line-up was not suggestive, despite the small number of participants involved and the dissimilarities in the participants’ voices; thus, no basis for reversal of defendant’s conviction for aggravated rape, a violation of La. Rev. Stat. Ann. § 14:42(A), was found to exist on appeal. State v. Pickney, 714 So. 2d 854, 1998 La. App. LEXIS 1366 (May 27, 1998), writ denied by La. 98-1857, 730 So. 2d 457, 1998 La. LEXIS 3384 (La. Nov. 13, 1998).

• Double Jeopardy

•• Attachment Jeopardy. — Defendant was not placed in double jeopardy for being convicted for aggravated rape and first-degree murder because aggravated rape included the element of penetration and the crime of first-degree murder did not. State v. Edgar, 570 So. 2d 88, 1990 La. App. LEXIS 2387 (Oct. 30, 1990), vacated by 573 So. 2d 1128, 1991 La. LEXIS 242 (La. 1991).

• Counsel

•• Assignment. — Where defendant was convicted of aggravated rape, the conviction was proper; defendant could not argue ineffective assistance of counsel when he refused to cooperate with appointed counsel. State v. Robinson, 302 So. 2d 270, 1974 La. LEXIS 4091 (Oct. 28, 1974).

•• Effective Assistance

••• Trials. — Trial counsel was not ineffective for failing to object to the trial court’s refusal to instruct the jury on the penalty for aggravated rape; defendant was not charged with, prosecuted on, or sentenced for aggravated rape, and defendant’s claim was completely immaterial. State v. Ford, 867 So. 2d 835, 2004 La. App. LEXIS 446 (Feb. 18, 2004), writ denied by La. 2004-1087, 883 So. 2d 1026, 2004 La. LEXIS 3024 (La. Oct. 8, 2004).

•• Right to Counsel

••• Arraignments. — Where arraignment was not a “critical stage” in prosecution, the presence of counsel was not required, and the trial court did not err when it sentenced defendant, guilty of 30 counts of aggravated rape of his young son, to the maximum sentences where the trial court stated that any less of a sentence would have deprecated the seriousness of the crimes. State v. Tarver, 846 So. 2d 851, 2003 La. App. LEXIS 651 (Mar. 12, 2003), remanded by La. App. 2002-0973, 2003 La. App. LEXIS 739 (La.App. 3 Cir. Mar. 26, 2003), writ denied by La. 2003-1157, 858 So. 2d 416, 2003 La. LEXIS 3382 (La. Nov. 14, 2003).

• Juries & Jurors

•• Challenges for Cause

••• General Overview. — Defendant charged with attempted aggravated rape was not entitled to have jurors dismissed for cause because one had had an incident with his wife and another was the brother of a guard for the jury while it was out of the court’s presence. State v. Brown, 432 So. 2d 345, 1983 La. App. LEXIS 8471 (May 17, 1983).

•• Jury Deliberations

••• General Overview. — In defendant’s trial for the aggravated rape of his step-daughter when she was under the designated age, the trial court did not err in not allowing defense the right to question the jury foreman as to when he realized that he had represented the victim’s maternal uncle, and in a separate case, the victim’s later stepfather where the trial court conducted a hearing after the foreman alerted the judge of the situation, after he had been made aware of why the clients had been in the audience in the trial, and in the hearing, the foreman stated that at all times he discharged his duty fairly and impartially. State v. Fradieu, 851 So. 2d 345, 2003 La. App. LEXIS 2083 (June 25, 2003), writ of certiorari denied by La. 2003-2079, 864 So. 2d 627, 2004 La. LEXIS 192 (La. Jan. 16, 2004).

•• Province of Court & Jury

••• General Overview. — Victim’s testimony that sex was not consensual was sufficient to support a conviction for aggravated rape because it was within the province of the jury to determine the credibility of the witnesses. State v. Jackson, 866 So. 2d 358, 2004 La. App. LEXIS 161 (Feb. 4, 2004), writ denied by La. 2004-1126, 883 So. 2d 1027, 2004 La. LEXIS 3028 (La. Oct. 8, 2004).

Although legal definition of aggravated rape in La. Rev. Stat. Ann. § 14:42(A)(2) is virtually identical to that of forcible rape under La. Rev. Stat. Ann. § 14:42.1, a distinction can be made based on the degree of force employed and the extent to which the victim resists; division of the continuum of acts of forced sexual intercourse into two categories assigns to the jury the function of fixing the range of permissible punishment for convicted offenders by returning a verdict which appropriately fits the crime and the degree of force used. State v. Brown, 742 So. 2d 1051, 1999 La. App. LEXIS 2648 (Sept. 28, 1999), writ denied by La. 1999-3148, 760 So. 2d 340, 2000 La. LEXIS 1218 (La. Apr. 20, 2000), writ denied by La. 2001-0566, 800 So. 2d 377, 2001 La. LEXIS 3940 (La. Oct. 26, 2001).

• Trials

•• Burdens of Proof

••• Prosecution. — Testimony of a victim alone is sufficient to establish the elements of aggravated rape. State v. Hawkins, 740 So. 2d 768, 1999 La. App. LEXIS 2094 (July 2, 1999).

Where the State had proved the elements of aggravated rape of a child under 12, anal or vaginal penetration deemed to be without consent of the victim because of the victim’s age at the time of the rape; therefore, the appeals court upheld a mandatory life sentence imposed on a father that had raped his 10 and 11 year old daughters. State v. Viree, 670 So. 2d 733, 1996 La. App. LEXIS 702 (Mar. 6, 1996), writ of certiorari denied by La. 96-0885, 679 So. 2d 431, 1996 La. LEXIS 2488 (La. Sept. 20, 1996).

•• Closing Arguments

••• Inflammatory Statements. — In defendant’s trial for the aggravated rape of his step-daughter when she was under the designated age, the trial court did not err in not granting defendant a mistrial based on some of the prosecutor’s comments during closing where the trial judge allowed defense counsel to object numerous times during closing argument, admonished the jury when appropriate, and cautioned the prosecutor to confine argument to the evidence, and in the context of the trial court’s balancing of the prosecutor’s wide latitude during closing and the defendant’s right to an admonition as a result of impermissible argument, the defendant was not prejudiced. State v. Fradieu, 851 So. 2d 345, 2003 La. App. LEXIS 2083 (June 25, 2003), writ of certiorari denied by La. 2003-2079, 864 So. 2d 627, 2004 La. LEXIS 192 (La. Jan. 16, 2004).

•• Defendant’s Rights

••• Right to Counsel

•••• Effective Assistance. — In an aggravated rape case, La. Rev. Stat. Ann. § 14:42, defense counsel engaged in a vigorous cross-examination of the victim wife, and in cross-examination of the State’s medical expert, established that no physical injuries were noted in the report of the physical exam; thus, defense counsel’s performance was not deficient and defendant was not deprived of a fair trial by ineffective assistance of counsel in violation of the Sixth Amendment and La. Const. art. I, § 13. State v. Berniard, 860 So. 2d 66, 2003 La. App. LEXIS 2839 (Oct. 15, 2003), writ of certiorari denied by La. 2003-3210, 871 So. 2d 345, 2004 La. LEXIS 1012 (La. Mar. 26, 2004).

•• Motions for Acquittal. — Motions for post verdict judgment of acquittal, La. Code Crim. Proc. Ann. art. 821, and for new trial were properly denied, because the evidence met the constitutional standard for sufficiency of the evidence and, under La. Code Crim. Proc. Ann. art. 814(A)(8), “guilty of attempted aggravated rape” was a responsive verdict to a charge of aggravated rape, La. Rev. Stat. Ann. § 14:42. State v. Isaac, 544 So. 2d 531, 1989 La. App. LEXIS 976 (May 10, 1989).

• Witnesses

•• Credibility. — Victim’s testimony that sex was not consensual was sufficient to support a conviction for aggravated rape because it was within the province of the jury to determine the credibility of the witnesses. State v. Jackson, 866 So. 2d 358, 2004 La. App. LEXIS 161 (Feb. 4, 2004), writ denied by La. 2004-1126, 883 So. 2d 1027, 2004 La. LEXIS 3028 (La. Oct. 8, 2004).

• Scienter

•• General Intent. — Aggravated rape is a general intent crime. State v. Hurst, 606 So. 2d 965, 1992 La. App. LEXIS 2824 (Oct. 6, 1992).

•• Specific Intent. — In a prosecution for attempted aggravated rape, where the victim testified that defendant dragged her into a bedroom, exposed himself, forced her to take off her pants, and began to fondle himself while asking her a certain question, it was reasonable for the jury to conclude that defendant possessed the specific intent to rape the victim. State v. White, 621 So. 2d 884, 1993 La. App. LEXIS 2626 (July 15, 1993), writ of certiorari denied by La. 93-1557, 631 So. 2d 440, 1994 La. LEXIS 39 (La. Jan. 7, 1994).

Defendant’s rubbing his body against the victim’s buttocks, his tearing her blouse and fondling her breasts, and his frustration and rage when she resisted him permitted no other rational conclusion than that he intended to rape her and supported his conviction for attempted aggravated rape in violation of La. Rev. Stat. Ann. §§ 14:27 and 14:42. State v. Davis, 496 So. 2d 1197, 1986 La. App. LEXIS 7941 (Oct. 14, 1986), vacated by 503 So. 2d 468, 1987 La. LEXIS 8850 (La. 1987).

Under former La. Rev. Stat. Ann. § 15:445, defendant’s rubbing his body against the victim’s buttocks, his tearing her blouse and fondling her breasts, and his frustration and rage when she resisted him established his specific intent to force her to engage in sexual intercourse and supported his conviction for attempted aggravated rape in violation of La. Rev. Stat. Ann. §§ 14:27 and 14:42. State v. Davis, 496 So. 2d 1197, 1986 La. App. LEXIS 7941 (Oct. 14, 1986), vacated by 503 So. 2d 468, 1987 La. LEXIS 8850 (La. 1987).

• Jury Instructions

•• Particular Instructions

••• Lesser Included Offenses. — Although a party could not assign as error a complaint to a jury charge in the absence of a contemporaneous objection because the purpose of the contemporaneous objection rule was to allow the trial judge the opportunity to correct the error, even without an objection, a court of appeal considered a defendant’s claim that, in his prosecution for aggravated rape, La. Rev. Stat. Ann. § 14:42, the trial court erred by failing to instruct the jury on the statutory lesser included offenses defined under La. Code Crim. Proc. Ann. art. 814, even though they were listed as possible responsive verdicts, but the court of appeal determined that the assignment of error was without merit. State v. Hubbard, 708 So. 2d 1099, 1998 La. App. LEXIS 84 (Jan. 27, 1998), writ denied by La. 98-0643, 723 So. 2d 415, 1998 La. LEXIS 2629 (La. Aug. 28, 1998).

The district court correctly excluded guilty of sexual battery, guilty of simple rape, and guilty of attempted simple rape from the list of responsive verdicts applicable to the defendant’s aggravated rape charge because each was inapplicable where the victim was the offender’s spouse. State v. Williams, 632 So. 2d 351, 1993 La. App. LEXIS 4035 (Dec. 29, 1993), writ of certiorari denied by La. 94-1009, 643 So. 2d 139, 1994 La. LEXIS 2026 (La. Sept. 2, 1994).

Simple rape, under La. Rev. Stat. Ann. § 14:43, was a lesser-included offense of aggravated rape, under La. Rev. Stat. Ann. § 14:42 and was a responsive verdict to that charge under the provisions of former La. Rev. Stat. Ann. § 15:405 (now La. Code Crim. Proc. Ann. art. 815). State v. Miller, 237 LA. 266, 111 So. 2d 108, 1959 La. LEXIS 998 (Apr. 27, 1959).

•• Requests to Charge. — Trial court did not abuse its discretion in refusing to instruct the jury as to the penalties for attempted aggravated and forcible rape, where neither statute provided for a mandatory penalty. State v. Ford, 867 So. 2d 835, 2004 La. App. LEXIS 446 (Feb. 18, 2004), writ denied by La. 2004-1087, 883 So. 2d 1026, 2004 La. LEXIS 3024 (La. Oct. 8, 2004).

Trial counsel was not ineffective for failing to object to the trial court’s refusal to instruct the jury on the penalty for aggravated rape; defendant was not charged with, prosecuted on, or sentenced for aggravated rape, and defendant’s claim was completely immaterial. State v. Ford, 867 So. 2d 835, 2004 La. App. LEXIS 446 (Feb. 18, 2004), writ denied by La. 2004-1087, 883 So. 2d 1026, 2004 La. LEXIS 3024 (La. Oct. 8, 2004).

In defendant’s trial for the aggravated rape of his step-daughter when she was under the designated age, the trial court did not err in not giving defendant’s proposed jury instruction on DNA evidence where defendant’s proposed jury instructions related to civil paternity suits, and the instruction would have confused the jury as the trial court correctly instructed the jury on the role of the expert witness who presented the DNA evidence of paternity in the instant case, and defendant was not prejudiced by the trial court’s denial of his proposed jury charges. State v. Fradieu, 851 So. 2d 345, 2003 La. App. LEXIS 2083 (June 25, 2003), writ of certiorari denied by La. 2003-2079, 864 So. 2d 627, 2004 La. LEXIS 192 (La. Jan. 16, 2004).

• Sentencing

•• Appeals

••• General Overview. — Sentence of 12 years at hard labor without benefits and without diminution of sentence for good behavior that was imposed after defendant pled guilty to forcible rape in violation of La. Rev. Stat. Ann. § 14:42.1 for having sexual intercourse with his 5-year old daughter was not excessive, where defendant was originally charged with aggravated rape in violation of La. Rev. Stat. Ann. § 14:42(A)(4) and received a substantial reduction in sentencing exposure through a plea bargain, the State agreed not to charge defendant as being an habitual offender, and defendant admitted during his plea bargain colloquy that he committed the acts that constituted the aggravated rape of his daughter. State v. Cooper, 774 So. 2d 1153, 2000 La. App. LEXIS 3331 (Dec. 15, 2000), writ denied by La. App. 38986, 871 So. 2d 1275, 2004 La. App. LEXIS 1275 (La.App. 2 Cir. May 20, 2004).

Defendant’s sentence of 25 years at hard labor without benefit of parole, probation, or suspension of sentence for his conviction for attempted aggravated rape was not excessive; the sentence was half of the possible maximum sentence, and the degree of force used and the harm to the victim supported the sentence imposed. State v. Brown, 742 So. 2d 1051, 1999 La. App. LEXIS 2648 (Sept. 28, 1999), writ denied by La. 1999-3148, 760 So. 2d 340, 2000 La. LEXIS 1218 (La. Apr. 20, 2000), writ denied by La. 2001-0566, 800 So. 2d 377, 2001 La. LEXIS 3940 (La. Oct. 26, 2001).

Although a sentence that was within statutory limits could violate defendant’s constitutional right against excessive punishment, when the prescribed penalty for forcible rape was imprisonment at hard labor for not less than two years or more than 40 years, pursuant to La. Rev. Stat. Ann. § 14:42.1, and defendant was sentenced to 40 years, his sentence was not excessive as his demeanor and the severity of his offense was considered along with mitigating factors. State v. Rousell, 501 So. 2d 834, 1986 La. App. LEXIS 8382 (Dec. 22, 1986), writ of certiorari denied by 504 So. 2d 874 (La. 1987).

Because there was no provision in the attempted aggravated rape statute, La. Rev. Stat. Ann. § 14:42, for the denial of parole, probation, or suspension of sentence, the denial of those benefits in defendant’s sentence required the appellate court to set it aside as illegal. State v. Everett, 432 So. 2d 250, 1983 La. LEXIS 10713 (May 23, 1983).

Defendant’s assertion that the trial court imposed an unusually cruel and excessive penalty of life imprisonment at hard labor without benefit of probation, parole or suspension of sentence, pursuant to his conviction of aggravated rape, La. Rev. Stat. Ann. § 14:42, was without merit; the statute provided for the mandatory sentence, and the constitutionality of the statute was upheld and still adhered to. State v. Campuzano, 404 So. 2d 1217, 1981 La. LEXIS 10441 (Sept. 28, 1981).

Defendant’s commission of the crime of aggravated rape, defendant’s conviction, and defendant’s sentence to death all occurred during the year 1975, and the then prevalent aggravated rape statute, La. Rev. Stat. Ann. § 14:42, had been found to suffer from constitutional infirmities; therefore, the case had to be remanded for resentencing of defendant to the most serious penalty for the next lesser included offense available at the time the crime was committed. State v. Alexander, 339 So. 2d 818, 1976 La. LEXIS 5060 (Nov. 8, 1976).

•• Capital Punishment

••• General Overview. — Mandatory death sentence imposed on a defendant for aggravated rape under La. Rev. Stat. Ann. § 14:42 would be unconstitutional, and the case was remanded for resentencing. State v. Morris, 340 So. 2d 195, 1976 La. LEXIS 5276 (Oct. 14, 1976).

••• Cruel & Unusual Punishment. — Mandatory death sentence imposed on a defendant who was convicted of aggravated rape under La. Rev. Stat. Ann. § 14:42 constituted cruel and unusual punishment in violation of U.S. Const. amends. VIII and XIV. State v. Lee, 340 So. 2d 180, 1976 La. LEXIS 5274 (Oct. 14, 1976).

Defendant’s death sentence for aggravated rape in violation of La. Rev. Stat. Ann. § 14:42, where his co-participants were given life sentences, was not cruel and unusual under La. Const. 1921, art. I, § 12 (now La. Const. art. I, § 20); the Louisiana Supreme Court has consistently rejected contentions that the death penalty for aggravated rape was constitutionally offensive where the victim’s life was neither taken nor endangered. State v. Myers, 261 LA. 100, 259 So. 2d 27, 1972 La. LEXIS 4772 (Feb. 21, 1972).

••• Mitigating Circumstances. — The mandatory death penalty imposed on defendant after his conviction for aggravated rape was unconstitutional, because the penalty provision for the crime, a violation of La. Rev. Stat. Ann. § 14:42, allowed no consideration of mitigating factors and permitted verdicts on lesser offenses without evidence to support the lesser verdicts. State v. Sledge, 340 So. 2d 205, 1976 La. LEXIS 5277 (Oct. 14, 1976).

•• Consecutive Sentences. — Consecutive sentences for attempted aggravated rape and burglary were vacated where the district court had not stated any reasons for making the sentences consecutive; although the record would have supported consecutive sentences there were also countervailing considerations, and from the district court’s silence, the appellate court could not assume that it found any of the factors to have been paramount. State v. Kennedy, 859 So. 2d 312, 2003 La. App. LEXIS 2987 (Oct. 29, 2003).

Where the aggravated rape and the oral sexual battery offenses were all part of the same transaction, there was a presumption in favor of concurrent sentences under La. Code Crim. Proc. Ann. art. 883; however, because: (1) defendant had a significant criminal history involving three felony convictions for possession of cocaine and one conviction for possession of cocaine with intent to distribute; (2) defendant had harassed the victim prior to the incident; (3) the actual incident was cruel and humiliating; and (4) defendant was aware that the victim had a compromised mental capacity due to a brain aneurysm, the trial court did not abuse its discretion in sentencing defendant and ordering that defendant’s sentences be served consecutively. State v. Puckett, 839 So. 2d 226, 2003 La. App. LEXIS 93 (Jan. 28, 2003), writ denied by La. 2003-0891, 860 So. 2d 1148, 2003 La. LEXIS 3619 (La. Dec. 12, 2003).

Defendants’ sentences, imposed upon convictions for aggravated kidnapping, armed robbery, aggravated rape, and aggravated crime against nature, were not constitutionally excessive or a manifest abuse of the trial court’s discretion; although under La. Code Crim. Proc. Ann. art. 883, there was a presumption in favor of concurrent sentences, consecutive sentences were properly imposed based on the serious nature of the offenses, defendants’ need for treatment, and the fact that the victim was pregnant. State v. Hester, 746 So. 2d 95, 1999 La. App. LEXIS 2649 (Sept. 28, 1999), writ denied by La. 1999-3217, 760 So. 2d 342, 2000 La. LEXIS 1207 (La. Apr. 20, 2000).

•• Corrections, Modifications & Reductions

••• Illegal Sentences. — Because there was no provision in the attempted aggravated rape statute, La. Rev. Stat. Ann. § 14:42, for the denial of parole, probation, or suspension of sentence, the denial of those benefits in defendant’s sentence required the appellate court to set it aside as illegal. State v. Everett, 432 So. 2d 250, 1983 La. LEXIS 10713 (May 23, 1983).

•• Cruel & Unusual Punishment. — Where defendant was charged with two counts of aggravated rape, punishable by imprisonment for life without benefits, but pled guilty to attempts thereof, the sentence imposed of 24 years served concurrently was not excessive where, from the victims’ statements, it appeared he had committed the offenses originally charged and thus, defendant obtained a great benefit from his plea bargain because the sentence imposed on each count was less than half of the maximum which could have been imposed. State v. June, 873 So. 2d 939, 2004 La. App. LEXIS 1170 (May 12, 2004).

In an aggravated rape case, La. Rev. Stat. Ann. § 14:42, the trial judge was aware of the factors urged by defendant in mitigation of the mandatory sentence, but defendant failed to carry his burden for a reduction; defendant was in a position of trust as a law enforcement officer at the time of the crime; thus, the sentence of life imprisonment was not constitutionally excessive, in violation of the Eighth Amendment and La. Const. art. I, § 20, and the trial judge did not err in rejecting defendant’s request for a downward deviation of the mandatory sentence. State v. Berniard, 860 So. 2d 66, 2003 La. App. LEXIS 2839 (Oct. 15, 2003), writ of certiorari denied by La. 2003-3210, 871 So. 2d 345, 2004 La. LEXIS 1012 (La. Mar. 26, 2004).

Forty-five year sentence imposed for the crime of attempted aggravated rape was not excessive because was within the sentencing range; moreover, the evidence showed that the trial court considered the appropriate factors when finding that the 18-year-old defendant was in a position of trust when the crimes were committed, the offenses were committed several times, defendant encouraged another family member to engage in the same acts, and defendant threatened the five-year-old victim. State v. McLelland, 860 So. 2d 31, 2003 La. App. LEXIS 2848 (Oct. 15, 2003), writ denied by La. 2003-3372, 871 So. 2d 347, 2004 La. LEXIS 1018 (La. Mar. 26, 2004).

Defendant’s sentence of 25 years at hard labor without benefit of parole, probation, or suspension of sentence for his conviction for attempted aggravated rape was not excessive; the sentence was half of the possible maximum sentence, and the degree of force used and the harm to the victim supported the sentence imposed. State v. Brown, 742 So. 2d 1051, 1999 La. App. LEXIS 2648 (Sept. 28, 1999), writ denied by La. 1999-3148, 760 So. 2d 340, 2000 La. LEXIS 1218 (La. Apr. 20, 2000), writ denied by La. 2001-0566, 800 So. 2d 377, 2001 La. LEXIS 3940 (La. Oct. 26, 2001).

Trial court reviewed defendant’s prior criminal history, considered 31 letters that requested leniency, and adequately considered the sentencing guidelines before it sentenced defendant to 40 years imprisonment at hard labor for the offense of aggravated rape pursuant to La. Rev. Stat. Ann. § 14:42(C), a sentence that was within the sentencing range, and was, therefore not excessive. State v. Crawford, 619 So. 2d 828, 1993 La. App. LEXIS 2248 (May 28, 1993), writ of certiorari denied by 625 So. 2d 1032, 1993 La. LEXIS 2899 (La. 1993).

Trial court reviewed defendant’s prior criminal history, considered 31 letters that requested leniency, and adequately considered the sentencing guidelines before it sentenced defendant to 40 years imprisonment at hard labor pursuant to La. Rev. Stat. Ann. § 14:42(D)(1), which was within the range of the sentencing guidelines for the offense of aggravated rape, and was therefore, not excessive. State v. Crawford, 619 So. 2d 828, 1993 La. App. LEXIS 2248 (May 28, 1993), writ of certiorari denied by 625 So. 2d 1032, 1993 La. LEXIS 2899 (La. 1993).

Sentence of ten years at hard labor for a defendant charged with attempted aggravated rape, who pleaded guilty to sexual battery of a six-year-old girl, was not excessive. State v. Hernandez, 489 So. 2d 1053, 1986 La. App. LEXIS 7077 (May 28, 1986).

The mandatory life sentence under La. Rev. Stat. Ann. § 14.42 falls within the legislature’s prerogative to determine the length of the sentence imposed for crimes classified as felonies; thus, the mandatory sentence of life imprisonment at hard labor without benefit of parole, probation, or suspension of sentence for the crime of aggravated rape was notunconstitutionally cruel, unusual, and excessive under U.S. Const. amend. VIII and La. Const. art. I, § 20. State v. Prestridge, 399 So. 2d 564, 1981 La. LEXIS 8214 (May 20, 1981).

•• Guidelines

••• General Overview. — Trial court reviewed defendant’s prior criminal history, considered 31 letters that requested leniency, and adequately considered the sentencing guidelines before it sentenced defendant to 40 years imprisonment at hard labor for the offense of aggravated rape pursuant to La. Rev. Stat. Ann. § 14:42(C), a sentence that was within the sentencing range, and was, therefore not excessive. State v. Crawford, 619 So. 2d 828, 1993 La. App. LEXIS 2248 (May 28, 1993), writ of certiorari denied by 625 So. 2d 1032, 1993 La. LEXIS 2899 (La. 1993).

Trial court reviewed defendant’s prior criminal history, considered 31 letters that requested leniency, and adequately considered the sentencing guidelines before it sentenced defendant to 40 years imprisonment at hard labor pursuant to La. Rev. Stat. Ann. § 14:42(D)(1), which was within the range of the sentencing guidelines for the offense of aggravated rape, and was therefore, not excessive. State v. Crawford, 619 So. 2d 828, 1993 La. App. LEXIS 2248 (May 28, 1993), writ of certiorari denied by 625 So. 2d 1032, 1993 La. LEXIS 2899 (La. 1993).

Denial of parole eligibility on defendant’s sentence for attempted aggravated rape was unlawful, pursuant to La. Rev. Stat. Ann. § 14:42. State v. Benedict, 607 So. 2d 817, 1992 La. App. LEXIS 3042 (Oct. 16, 1992).

In the state’s prosecution of defendant for aggravated rape, aggravated kidnapping and armed robbery, the trial court did not impose an excessive sentence and did not fail to comply with sentencing guidelines, where defendant had been sentenced to 198 years at hard labor and life imprisonment at hard labor. State v. Toomer, 572 So. 2d 1152, 1990 La. App. LEXIS 2996 (Dec. 18, 1990).

••• Adjustments & Enhancements

•••• Criminal History

••••• General Overview. — Defendant’s sentence of 50 years without the benefit of parole, probation, or suspension of sentence for attempted aggravated rape in violation of La. Rev. Stat. §§ 14:42, 14:27 was not excessive under La. Const. art. I, § 20 given defendant’s long criminal history. State v. Harris, 841 So. 2d 1005, 2003 La. App. LEXIS 453 (Feb. 25, 2003), writ denied by La. 2003-0742, 853 So. 2d 637, 2003 La. LEXIS 2534 (La. Sept. 19, 2003).

••••• Prior Felonies. — Defendant’s sentence as an habitual offender, second, to serve 99 years at hard labor without eligibility for good time for a conviction for attempted aggravated rape in violation of La. Rev. Stat. Ann. § 14:27 and 14:42 was not excessive. State v. Deters, 517 So. 2d 1040, 1987 La. App. LEXIS 10387 (Oct. 7, 1987).

•• Imposition

••• General Overview. — The trial court’s failure to comply with La. Code Crim. Proc. Ann. art. 894.1 did not require remand for resentencing because the crudely sexual nature of defendant’s violent, unprovoked attack on the youthful victim permitted no other rational conclusion than that he intended to force her to engage in sexual intercourse and merited the sentence of 21 years at hard labor for attempted aggravated rape in violation of La. Rev. Stat. Ann. §§ 14:27 and 14:42. State v. Davis, 496 So. 2d 1197, 1986 La. App. LEXIS 7941 (Oct. 14, 1986), vacated by 503 So. 2d 468, 1987 La. LEXIS 8850 (La. 1987).

••• Factors. — Where arraignment was not a “critical stage” in prosecution, the presence of counsel was not required, and the trial court did not err when it sentenced defendant, guilty of 30 counts of aggravated rape of his young son, to the maximum sentences where the trial court stated that any less of a sentence would have deprecated the seriousness of the crimes. State v. Tarver, 846 So. 2d 851, 2003 La. App. LEXIS 651 (Mar. 12, 2003), remanded by La. App. 2002-0973, 2003 La. App. LEXIS 739 (La.App. 3 Cir. Mar. 26, 2003), writ denied by La. 2003-1157, 858 So. 2d 416, 2003 La. LEXIS 3382 (La. Nov. 14, 2003).

Trial court did not err by imposing a life sentence where defendant shot the victim at point-blank range, left the victim in the back seat of the car, and sexually abused and raped the female victim at gunpoint while the male victim bled to death; defendant’s actions were heinous and showed a disrespect for human life. State v. Dunbar, 657 So. 2d 429, 1995 La. App. LEXIS 1408 (May 31, 1995).

Although the trial court did not articulate the effect of the sentencing factors upon the sentence it imposed upon defendant after defendant was convicted of attempted aggravated rape, the appellate court did not need to remand the case for resentencing since it was entitled to conclude that the sentence imposed was apparently severe; even though the crime was a violent offense against the victim’s person, defendant received only a 15-year sentence rather than the 50-year maximum sentence that could have been imposed. State v. Benton, 453 So. 2d 993, 1984 La. App. LEXIS 9225 (June 26, 1984), writ of certiorari denied by 457 So. 2d 17, 1984 La. LEXIS 9807 (La. 1984).

•• Plea Agreements. — Where defendant was charged with two counts of aggravated rape, punishable by imprisonment for life without benefits, but pled guilty to attempts thereof, the sentence imposed of 24 years served concurrently was not excessive where, from the victims’ statements, it appeared he had committed the offenses originally charged and thus, defendant obtained a great benefit from his plea bargain because the sentence imposed on each count was less than half of the maximum which could have been imposed. State v. June, 873 So. 2d 939, 2004 La. App. LEXIS 1170 (May 12, 2004).

•• Proportionality. — District courts have authority to depart from the mandatory minimum sentences provided by the legislature only in those relatively rare cases in which the punishment provided violates the prohibition of La.Const. art. I, § 20 against excessive sentences. State v. Ross, 861 So. 2d 888, 2003 La. App. LEXIS 3512 (Dec. 17, 2003), writ denied by La. 2004-0376, 876 So. 2d 829, 2004 La. LEXIS 2209 (La. June 25, 2004).

Mandatory life sentence imposed on a 16-year old defendant convicted of the aggravated rape of a seven-year old was not constitutionally excessive where defendant failed to show by clear and convincing evidence that he was a victim of the legislature’s failure to assign sentences that were meaningfully tailored to the culpability of the offender, the gravity of the offense and the circumstances of the case. State v. Ross, 861 So. 2d 888, 2003 La. App. LEXIS 3512 (Dec. 17, 2003), writ denied by La. 2004-0376, 876 So. 2d 829, 2004 La. LEXIS 2209 (La. June 25, 2004).

In the state’s prosecution of defendant for aggravated rape, aggravated kidnapping and armed robbery, the trial court did not impose an excessive sentence and did not fail to comply with sentencing guidelines, where defendant had been sentenced to 198 years at hard labor and life imprisonment at hard labor. State v. Toomer, 572 So. 2d 1152, 1990 La. App. LEXIS 2996 (Dec. 18, 1990).

Defendant’s sentence as an habitual offender, second, to serve 99 years at hard labor without eligibility for good time for a conviction for attempted aggravated rape in violation of La. Rev. Stat. Ann. § 14:27 and 14:42 was not excessive. State v. Deters, 517 So. 2d 1040, 1987 La. App. LEXIS 10387 (Oct. 7, 1987).

Defendant’s life sentence for aggravated rape was not constitutionally excessive where La. Rev. Stat. Ann. § 14:42 set forth a mandatory life sentence for the crime and was a valid exercise of the legislative prerogative concerning the length of felony offenses. State v. Coolie, 483 So. 2d 1048, 1985 La. App. LEXIS 10598 (Dec. 16, 1985).

•• Ranges. — Trial court did not abuse its discretion in refusing to instruct the jury as to the penalties for attempted aggravated and forcible rape, where neither statute provided for a mandatory penalty. State v. Ford, 867 So. 2d 835, 2004 La. App. LEXIS 446 (Feb. 18, 2004), writ denied by La. 2004-1087, 883 So. 2d 1026, 2004 La. LEXIS 3024 (La. Oct. 8, 2004).

Courts may depart from a minimum sentence only if they find that there is clear and convincing evidence that rebuts the presumption of constitutionality, and to rebut the presumption, a defendant must show, by clear and convincing evidence, that, because of unusual circumstances the defendant is a victim of the legislature’s failure to assign sentences that are meaningfully tailored to the culpability of the offender, the gravity of the offense, and the circumstances of the case. State v. Ross, 861 So. 2d 888, 2003 La. App. LEXIS 3512 (Dec. 17, 2003), writ denied by La. 2004-0376, 876 So. 2d 829, 2004 La. LEXIS 2209 (La. June 25, 2004).

Aggravated rape carries a mandatory sentence of life imprisonment without the benefit of parole, probation, or suspension of sentence. State v. Lebreton, 859 So. 2d 785, 2003 La. App. LEXIS 2872 (Oct. 17, 2003), writ of certiorari denied by La. 2003-3176, 871 So. 2d 345, 2004 La. LEXIS 1010 (La. Mar. 26, 2004).

In an aggravated rape case, La. Rev. Stat. Ann. § 14:42, the trial judge was aware of the factors urged by defendant in mitigation of the mandatory sentence, but defendant failed to carry his burden for a reduction; defendant was in a position of trust as a law enforcement officer at the time of the crime; thus, the sentence of life imprisonment was not constitutionally excessive, in violation of the Eighth Amendment and La. Const. art. I, § 20, and the trial judge did not err in rejecting defendant’s request for a downward deviation of the mandatory sentence. State v. Berniard, 860 So. 2d 66, 2003 La. App. LEXIS 2839 (Oct. 15, 2003), writ of certiorari denied by La. 2003-3210, 871 So. 2d 345, 2004 La. LEXIS 1012 (La. Mar. 26, 2004).

Forty-five year sentence imposed for the crime of attempted aggravated rape was not excessive because was within the sentencing range; moreover, the evidence showed that the trial court considered the appropriate factors when finding that the 18-year-old defendant was in a position of trust when the crimes were committed, the offenses were committed several times, defendant encouraged another family member to engage in the same acts, and defendant threatened the five-year-old victim. State v. McLelland, 860 So. 2d 31, 2003 La. App. LEXIS 2848 (Oct. 15, 2003), writ denied by La. 2003-3372, 871 So. 2d 347, 2004 La. LEXIS 1018 (La. Mar. 26, 2004).

Where the sentences imposed for attempted second-degree murder, attempted aggravated rape for a habitual offender, and second-degree kidnapping were within the permitted sentencing ranges, they were not unconstitutionally excessive in a case where defendant assaulted, threatened, attempted to rape, and kidnapped a family member. State v. Graham, 845 So. 2d 416, 2003 La. App. LEXIS 352 (Feb. 14, 2003), writ of certiorari denied by La. 2003-1716, 861 So. 2d 557, 2003 La. LEXIS 3720 (La. Dec. 19, 2003).

Pursuant to La. Rev. Stat. Ann. § 14:42(D), there is no sentencing range for aggravated rape, a life sentence is mandatory. State v. Lewis, 732 So. 2d 556, 1999 La. App. LEXIS 559 (Mar. 10, 1999), writ denied by La. 1999-2818, 760 So. 2d 334, 2000 La. LEXIS 1241 (La. Apr. 20, 2000).

In the defendant’s convictions for armed robbery, aggravated kidnapping, second-degree kidnapping, and aggravated rape, defendant was properly sentenced under La. Const. art. 1, § 20 (1974), La. Rev. Stat. Ann. §§ 14:42, 14:44, 14:64, and La. Code Crim. Proc. Ann. art. 821 where consecutive sentences had been imposed, where the trial court carefully considered the sentencing guidelines, and aggravating circumstances were present. State v. George, 652 So. 2d 1382, 1995 La. App. LEXIS 798 (Apr. 5, 1995), writ of certiorari denied by La. 95-1151, 660 So. 2d 855, 1995 La. LEXIS 2379 (La. Sept. 29, 1995).

Trial court properly imposed a mandatory life sentence against defendant who was convicted of aggravated rape based upon evidence that he had sexual intercourse with an 11-year old girl because La. Rev. Stat. Ann. § 14:42 provided that sexual intercourse with a victim who was less than the designated was deemed to be without consent and that the lack of knowledge of the victim’s age was not a defense. State v. Brown, 524 So. 2d 264, 1988 La. App. LEXIS 963 (Apr. 18, 1988).

Mandatory life sentence imposed by La. Rev. Stat. Ann. § 14:42 for convictions of aggravated rape was not unconstitutional as cruel and unusual punishment. State v. Farria, 412 So. 2d 577, 1982 La. LEXIS 10663 (Apr. 5, 1982).

• Postconviction Proceedings

•• Motions for New Trial. — Motions for post verdict judgment of acquittal, La. Code Crim. Proc. Ann. art. 821, and for new trial were properly denied, because the evidence met the constitutional standard for sufficiency of the evidence and, under La. Code Crim. Proc. Ann. art. 814(A)(8), “guilty of attempted aggravated rape” was a responsive verdict to a charge of aggravated rape, La. Rev. Stat. Ann. § 14:42. State v. Isaac, 544 So. 2d 531, 1989 La. App. LEXIS 976 (May 10, 1989).

•• Sex Offenders

••• General Overview. — In an aggravated rape conviction, La. Rev. Stat. Ann. § 14:42, because the trial judge failed to provide defendant with the written notice, as required by La. Rev. Stat. Ann. § 15:543(A), that sex offenders were required to register under La. Rev. Stat. Ann. § 15:542, the case was remanded to the trial judge to send written notice to defendant of the registration requirement. State v. Berniard, 860 So. 2d 66, 2003 La. App. LEXIS 2839 (Oct. 15, 2003), writ of certiorari denied by La. 2003-3210, 871 So. 2d 345, 2004 La. LEXIS 1012 (La. Mar. 26, 2004).

• Appeals

•• Reviewability

••• Preservation for Review

•••• General Overview. — Although a party could not assign as error a complaint to a jury charge in the absence of a contemporaneous objection because the purpose of the contemporaneous objection rule was to allow the trial judge the opportunity to correct the error, even without an objection, a court of appeal considered a defendant’s claim that, in his prosecution for aggravated rape, La. Rev. Stat. Ann. § 14:42, the trial court erred by failing to instruct the jury on the statutory lesser included offenses defined under La. Code Crim. Proc. Ann. art. 814, even though they were listed as possible responsive verdicts, but the court of appeal determined that the assignment of error was without merit. State v. Hubbard, 708 So. 2d 1099, 1998 La. App. LEXIS 84 (Jan. 27, 1998), writ denied by La. 98-0643, 723 So. 2d 415, 1998 La. LEXIS 2629 (La. Aug. 28, 1998).

•• Standards of Review

••• General Overview. — There was an error patent in the trial court’s failure to state that sentences were without the benefit of probation or suspension; however, because the error was in defendant’s favor, and the State did not raise the issue, the court did not correct the error. State v. Grubbs, 644 So. 2d 1105, 1994 La. App. LEXIS 2714 (Oct. 21, 1994), writ of certiorari denied by La. 94-2880, 654 So. 2d 323, 1995 La. LEXIS 1256 (La. May 5, 1995).

••• Abuse of Discretion

•••• General Overview. — Where the aggravated rape and the oral sexual battery offenses were all part of the same transaction, there was a presumption in favor of concurrent sentences under La. Code Crim. Proc. Ann. art. 883; however, because: (1) defendant had a significant criminal history involving three felony convictions for possession of cocaine and one conviction for possession of cocaine with intent to distribute; (2) defendant had harassed the victim prior to the incident; (3) the actual incident was cruel and humiliating; and (4) defendant was aware that the victim had a compromised mental capacity due to a brain aneurysm, the trial court did not abuse its discretion in sentencing defendant and ordering that defendant’s sentences be served consecutively. State v. Puckett, 839 So. 2d 226, 2003 La. App. LEXIS 93 (Jan. 28, 2003), writ denied by La. 2003-0891, 860 So. 2d 1148, 2003 La. LEXIS 3619 (La. Dec. 12, 2003).

••• Harmless & Invited Errors

•••• General Overview. — In a trial for aggravated rape, the fact that the victim was married to someone other than defendant was relevant, but the fact that she was married to a pastor was immaterial; the admission of the immaterial statement was harmless error where the knowledge that the victim’s husband was a pastor did not make it reasonably possible that the jury would be more disposed to convict defendant than if they did not have that knowledge. State v. Jones, 467 So. 2d 147, 1985 La. App. LEXIS 9240 (Apr. 10, 1985).

••• Substantial Evidence

•••• General Overview. — Where two children testified that defendant had sexual intercourse with them, defendant had forced the children to touch defendant’s penis, defendant had touched the children’s vagina, and defendant had performed oral sex on one child, there was sufficient evidence to support convictions for aggravated rape, aggravated rape of a juvenile, oral sexual battery of a juvenile, and molestation of a juvenile, despite the lack of physical evidence. State v. Roca, 866 So. 2d 867, 2004 La. App. LEXIS 14 (Jan. 13, 2004), writ denied by La. 2004-0583, 877 So. 2d 143, 2004 La. LEXIS 2310 (La. July 2, 2004), writ denied by La. 2005-2137, 927 So. 2d 304, 2006 La. LEXIS 1540 (La. May 5, 2006).

Where a six-year-old victim stated that defendant, her 39-year-old uncle, called her into the bathroom, he made the girl participate in oral sexual intercourse, he ejaculated into her mouth, he then told her to take off her clothes, and he then had vaginal sexual intercourse with her, the evidence supported the conviction for aggravated rape of a child under 12 years of age. State v. Taylor, 821 So. 2d 633, 2002 La. App. LEXIS 1900 (June 12, 2002), writ denied by La. 2002-2068, 847 So. 2d 1222, 2003 La. LEXIS 2019 (La. June 20, 2003).

Evidence was sufficient to support defendant’s conviction for aggravated rape, a violation of La. Rev. Stat. Ann. § 14:42(A)(6), because the record supported the conclusion that defendant had nonconsensual sex with his 13-year-old half-sister, who was suffering from Downs Syndrome and had a functional I.Q. of 38 to 47, which established her mental infirmity and inability to resist the rape pursuant to La. Rev. Stat. Ann. § 14:42(C)(2). State v. Hale, 793 So. 2d 1274, 2001 La. App. LEXIS 1961 (Sept. 17, 2001), writ denied by La. 2001-2946, 827 So. 2d 412, 2002 La. LEXIS 2996 (La. Oct. 14, 2002).

Victim’s testimony regarding the alleged rape, the expert’s testimony to conclusive findings that sexual intercourse had occurred, and the victim’s physical exam showing that the victim’s vagina was wide enough to admit an adult male penis, were sufficient evidence to support defendant’s conviction of aggravated rape under La. Rev. Stat. Ann. § 14:42(A)(4). State v. Murphy, 785 So. 2d 197, 2001 La. App. LEXIS 742 (Apr. 6, 2001), writ denied by La. 2001-1259, 811 So. 2d 920, 2002 La. LEXIS 1132 (La. Mar. 22, 2002).

Evidence was sufficient to convict defendant of aggravated rape of his seven-year-old stepdaughter under La. Rev. Stat. Ann. § 14:42(A) even though she was the only witness to the crime. State v. Roberts, 769 So. 2d 162, 2000 La. App. LEXIS 2188 (Sept. 27, 2000), writ denied by La. 2000-3027, 799 So. 2d 1149, 2001 La. LEXIS 3908 (La. Oct. 26, 2001).

Evidence presented at trial was sufficient to support defendant’s conviction of aggravated rape where the victim testified that defendant was armed with a knife, held her legs with both hands, and penetrated her and where the victim’s testimony was consistent with the medical evidence. State v. Johnson, 764 So. 2d 1113, 2000 La. App. LEXIS 1459 (May 17, 2000), writ denied by La. 2000-2297, 774 So. 2d 973, 2000 La. LEXIS 3160 (La. Nov. 17, 2000), writ denied by La. 2000-1827, 794 So. 2d 822, 2001 La. LEXIS 2177 (La. June 29, 2001).

Evidence in defendant’s criminal trial for attempted aggravated rape was sufficient where the victim testified that she was thrown to the ground by defendant, whom she identified as her attacker, and that defendant ripped her clothes and attempted to penetrate her, bit her on the neck and forced her legs open; the victim persistently fought off defendant by hitting him with her shoe. State v. Brown, 742 So. 2d 1051, 1999 La. App. LEXIS 2648 (Sept. 28, 1999), writ denied by La. 1999-3148, 760 So. 2d 340, 2000 La. LEXIS 1218 (La. Apr. 20, 2000), writ denied by La. 2001-0566, 800 So. 2d 377, 2001 La. LEXIS 3940 (La. Oct. 26, 2001).

Evidence supported the finding that defendant was guilty of aggravated rape, La. Rev. Stat. Ann. § 14:42(2), where it was shown that the victim attempted to push defendant away and begged and pleaded with him to leave her alone because she was pregnant, but the victim’s resistance was to no avail because of defendant’s grip on her, the victim was afraid that if a struggle ensued, she would have fallen or been pushed down and consequently have caused injury to her unborn child, and that the victim did nor feel that she was in a position to resist defendant any more than she did without the risk of being seriously injured. State v. Howard, 746 So. 2d 49, 1999 La. App. LEXIS 2330 (Aug. 18, 1999), writ denied by La. 1999-2960, 760 So. 2d 1190, 2000 La. LEXIS 1296 (La. May 5, 2000).

Given the provisions of La. Rev. Stat. Ann. §§ 14:41, 14:42 and that the testimony of a rape victim alone was sufficient to establish penetration and the victim’s testimony alone, unsubstantiated by physical evidence, was sufficient to support a conviction of rape, under the minimal constitutional sufficiency standards enunciated in Jackson v. Virginia, the evidence was sufficient for a defendant’s conviction of aggravated rape. State v. Hubbard, 708 So. 2d 1099, 1998 La. App. LEXIS 84 (Jan. 27, 1998), writ denied by La. 98-0643, 723 So. 2d 415, 1998 La. LEXIS 2629 (La. Aug. 28, 1998).

Defendant’s conviction for aggravated rape was sufficiently supported by evidence showing that defendant threatened to kill the victim when she refused to have sex with him, that defendant claimed to be carrying a gun, that defendant broke the victim’s ankle during the struggle, and that defendant raped the victim after overcoming her resistance by force. State v. Guidry, 461 So. 2d 489, 1984 La. App. LEXIS 10144 (Dec. 12, 1984), writ denied by 481 So. 2d 1329, 1986 La. LEXIS 5619 (La. 1986).

Rational trier of fact could have found defendant guilty beyond a reasonable doubt of aggravated rape and attempted first-degree murder based on the victim’s testimony, substantial other testimony supporting her recollection of events, defendant’s admission that he was at or near the crime scene at the time, and his failure to offer a credible explanation of his whereabouts. State v. Williams, 445 So. 2d 1171, 1984 La. LEXIS 7977 (Jan. 16, 1984).

Trial evidence was found to be sufficient within the requirements of La. Rev. Stat. Ann. § 15:438 to establish beyond a reasonable doubt that defendant had murdered his victim in the perpetration of an aggravated rape under La. Rev. Stat. Ann. § 14:42 and an aggravated kidnapping under La. Rev. Stat. Ann. § 14:44, which supported his conviction for the offense of murder in the first-degree under La. Rev. Stat. Ann. § 14:30(1). State v. Rault, 445 So. 2d 1203, 1984 La. LEXIS 7984 (Jan. 16, 1984), writ of certiorari denied by 469 U.S. 873, 105 S. Ct. 225, 83 L. Ed. 2d 154, 1984 U.S. LEXIS 350, 53 U.S.L.W. 3241 (1984).

Evidence established beyond a reasonable doubt that the degree of force employed by defendant in his sexual assault on a pregnant woman at gunpoint warranted the greater punishment of a conviction for aggravated rape under La. Rev. Stat. Ann. § 14:42(2) rather than the lesser punishment applicable to forcible rape under La. Rev. Stat. Ann. § 14:42.1. State v. Clark, 437 So. 2d 879, 1983 La. App. LEXIS 9099 (Aug. 15, 1983), writ of certiorari denied by 442 So. 2d 460, 1983 La. LEXIS 12313 (La. 1983).

Evidence was sufficient to support a conviction of four counts of rape despite defendant’s argument that no penetration had occurred, where the victim testified to being penetrated four times and where the nurse who examined the victim testified that the victim’s physical condition, including bruises and abrasions to the thighs and genitals, was consistent with rape. State v. Spikes, 428 So. 2d 1217, 1983 La. App. LEXIS 8039 (Mar. 9, 1983).

EVIDENCE

• Authentication

•• General Overview. — State could enter into evidence an copy of the victim’s birth certificate authenticated by the state registrar to prove that the victim was under 12 years of age for purposes of aggravated rape under La. Rev. Stat. Ann. § 14:42 because copies of an official document which were certified by the officer who was the legal custodian of such documents were equivalent to the original in authenticity under former La. Rev. Stat. Ann. § 15:457 (now La. Code Evid. Ann. art. 902). State v. Brogdon, 426 So. 2d 158, 1983 La. LEXIS 9547 (Jan. 10, 1983).

• Procedural Considerations

•• Burdens of Proof

••• General Overview. — In a prosecution for aggravated rape, the victim’s testimony uncorroborated was sufficient to establish that defendant had penetrated her. State v. Stevens, 766 So. 2d 634, 2000 La. App. LEXIS 2077 (Aug. 23, 2000).


•• Circumstantial & Direct Evidence. — In a case involving two counts of aggravated rape, one count of attempted aggravated rape, and one count of armed robbery, the State’s evidence at trial was sufficient to exclude every reasonable hypothesis of innocence and a rational trier of fact could have found beyond a reasonable doubt that defendant committed the offenses where there were striking similarities in the victims’ descriptions of their attacker and an officer identified a condom wrapper found at the scene of one of the crimes as belonging to defendant. State v. Evans, 864 So. 2d 682, 2003 La. App. LEXIS 3369 (Dec. 9, 2003), writ denied by La. 2004-0080, 872 So. 2d 1079, 2004 La. LEXIS 1621 (La. May 7, 2004), writ denied by La. 2005-1147, 904 So. 2d 684, 2005 La. LEXIS 2088 (La. June 17, 2005).

•• Exclusion & Preservation by Prosecutor. — In defendant’s trial for the aggravated rape of his step-daughter when she was under the designated age, the trial court did not err in admitting his acknowledgment of paternity of her child, in a civil suit, where defendant was in a noncustodial situation when the support enforcement services attorney obtained his acknowledgment that he freely and voluntarily signed; therefore, no Miranda warnings had been required. State v. Fradieu, 851 So. 2d 345, 2003 La. App. LEXIS 2083 (June 25, 2003), writ of certiorari denied by La. 2003-2079, 864 So. 2d 627, 2004 La. LEXIS 192 (La. Jan. 16, 2004).

In defendant’s trial for the aggravated rape of his step-daughter when she was under the designated age, the trial court did not err in excluding statements of defendant’s son that he had a sexual relationship with the victim when he was a minor sometime during 1983, 1984, or 1985 since the son could not recall the specific year, much less whether it was within the 72 hours of the alleged intercourse between defendant and the victim as required by La. Code Evid. Ann. art. 412. State v. Fradieu, 851 So. 2d 345, 2003 La. App. LEXIS 2083 (June 25, 2003), writ of certiorari denied by La. 2003-2079, 864 So. 2d 627, 2004 La. LEXIS 192 (La. Jan. 16, 2004).

Although the state negligently failed to preserve evidence after defendant was charged with aggravated rape and defendant was denied the opportunity to obtain an independent analysis of evidence the state collected, the state’s conduct did not result in a denial of fundamental fairness requiring that the rape charge or a related charge of aggravated burglary be dismissed. State v. Clark, 414 So. 2d 737, 1982 La. LEXIS 11007 (May 17, 1982).

Where defendant was convicted of aggravated rape, it was not error to admit into evidence photographs of the crime scene and physical evidence relevant to the charge. State v. Miles, 402 So. 2d 644, 1981 La. LEXIS 8642 (June 22, 1981).

Where a rape charged, as well as two additional rapes sought to be shown, all involved young girls, occurred within a short time of each other in the same general area, and the assailant used the same system in each case, the testimony of a common system and the identification of defendant by the victims of the other two rapes strengthened identification in the prosecution of the rape charged and was admissible. State v. Vince, 305 So. 2d 916, 1974 La. LEXIS 4120 (Oct. 11, 1974).

•• Weight & Sufficiency. — Evidence was sufficient to support defendant’s conviction of attempted aggravated rape in violation of La. Rev. Stat. Ann. §§ 14:42(1) and (2) and 14:27(42), as opposed to attempted forcible rape, as required by La. Rev. Stat. Ann. § 15:438, where (1) the victim resisted defendant and he pushed her down, (2) defendant unzipped his pants, took out his penis, got on top of the victim, and tried to penetrate her, (3) defendant beat the victim’s head against the floor and choked her, (4) the victim was threatened with death and was actually injured, and (5) only the continual knocking on the bathroom door kept defendant from completing the sex act. State v. Ford, 867 So. 2d 835, 2004 La. App. LEXIS 446 (Feb. 18, 2004), writ denied by La. 2004-1087, 883 So. 2d 1026, 2004 La. LEXIS 3024 (La. Oct. 8, 2004).

Where two children testified that defendant had sexual intercourse with them, defendant had forced the children to touch defendant’s penis, defendant had touched the children’s vagina, and defendant had performed oral sex on one child, there was sufficient evidence to support convictions for aggravated rape, aggravated rape of a juvenile, oral sexual battery of a juvenile, and molestation of a juvenile, despite the lack of physical evidence. State v. Roca, 866 So. 2d 867, 2004 La. App. LEXIS 14 (Jan. 13, 2004), writ denied by La. 2004-0583, 877 So. 2d 143, 2004 La. LEXIS 2310 (La. July 2, 2004), writ denied by La. 2005-2137, 927 So. 2d 304, 2006 La. LEXIS 1540 (La. May 5, 2006).

Victim’s testimony alone is sufficient to establish the fact of penetration in an aggravated rape prosecution where any penetration, however slight, of the aperture of the female genitalia, even its external features, is also sufficient to support an aggravated rape conviction. State v. Ross, 861 So. 2d 888, 2003 La. App. LEXIS 3512 (Dec. 17, 2003), writ denied by La. 2004-0376, 876 So. 2d 829, 2004 La. LEXIS 2209 (La. June 25, 2004).

Victim’s testimony that defendant “stuck his thing in her and it went inside of her a little bit,” along with similar statements made by the victim to doctors and a child advocate, coupled with testimony from two doctors that penetration had occurred, was sufficient to support defendant’s conviction for the aggravated rape of a seven year old child. State v. Ross, 861 So. 2d 888, 2003 La. App. LEXIS 3512 (Dec. 17, 2003), writ denied by La. 2004-0376, 876 So. 2d 829, 2004 La. LEXIS 2209 (La. June 25, 2004).

A victim’s testimony that defendant penetrated her and that he had a revolver in his possession throughout the entire incident was sufficient to support his conviction for aggravated rape. State v. Lagarde, 861 So. 2d 871, 2003 La. App. LEXIS 3534 (Dec. 10, 2003), writ denied by La. 2004-0340, 876 So. 2d 829, 2004 La. LEXIS 2208 (La. June 25, 2004).

Evidence of aggravated rape, in violation La. Rev. Stat. Ann. § 14:42, included the wife’s testimony that she fought unsuccessfully to repel defendant and was supported by the other evidence; defendant’s torso was scratched in many places; the wife had marks and an abrasion on her face; the wife was visibly upset when she described the events to the police and the doctor and her trial testimony was consistent with her interviews. State v. Berniard, 860 So. 2d 66, 2003 La. App. LEXIS 2839 (Oct. 15, 2003), writ of certiorari denied by La. 2003-3210, 871 So. 2d 345, 2004 La. LEXIS 1012 (La. Mar. 26, 2004).

In defendant’s trial for aggravated rape of a child, evidence of even slight penetration was sufficient to sustain defendant’s conviction, and where defendant had waived a jury trial, the fact that the judge had denied a plea offer for a 15-year sentence, was not grounds for the judge’s recusal. State v. Chatman, 855 So. 2d 875, 2003 La. App. LEXIS 2506 (Sept. 24, 2003), writ denied by La. 2003-2821, 867 So. 2d 685, 2004 La. LEXIS 556 (La. Feb. 13, 2004).

Court affirmed defendant’s conviction of aggravated rape in violation of La. Rev. Stat. Ann. § 14:42(A)(4), because the evidence showed that: (1) The victim informed her mother and her mother’s friend of the incident, (2) a rape examination was performed on the victim which showed evidence of vaginal penetration, (3) the victim was also seen by a forensic interviewer who testified that the victim showed the interviewer what defendant had done, and (4) search of defendant’s home revealed a white rag in defendant’s bedroom, similar to the one the victim claimed was used to blindfold her, and also found was a pair of the victim’s underwear that had been soiled with defendant’s semen; although defendant claimed that defendant did not rape the victim and instead only used the victim’s underwear to wipe himself, the court, in reviewing the evidence in accordance with La. Code Crim. Proc. Ann. art. 821 and La. Const. art. V, § 10(B), still found that the weight of the evidence supported the conviction. State v. Plunkett, 855 So. 2d 831, 2003 La. App. LEXIS 2443 (Sept. 12, 2003), writ of certiorari denied by La. 2003-2943, 867 So. 2d 688, 2004 La. LEXIS 563 (La. Feb. 13, 2004).

In defendant’s rape and robbery case, the victim’s identification of defendant as the perpetrator was insufficient where despite the minor discrepancy between the victim’s description and defendant’s actual appearance, the victim identified defendant from a photographic lineup two weeks after the incident and made an in-court identification of defendant at trial. State v. Watson, 844 So. 2d 198, 2003 La. App. LEXIS 710 (Mar. 25, 2003), writ denied by La. 2003-1276, 872 So. 2d 506, 2004 La. LEXIS 1702 (La. May 14, 2004).

In defendant’s aggravated rape case, the evidence was sufficient to prove the aggravated nature of the offense where defendant forced the victim to have sexual intercourse and defendant was armed with a gun. State v. Watson, 844 So. 2d 198, 2003 La. App. LEXIS 710 (Mar. 25, 2003), writ denied by La. 2003-1276, 872 So. 2d 506, 2004 La. LEXIS 1702 (La. May 14, 2004).

Evidence was sufficient to convict defendant of aggravated sexual assault, La. Rev. Stat. Ann. § 14:42, rather than forcible rape, and aggravated oral sexual battery, La. Rev. Stat. Ann. § 14:43.4, repealed by 2001 La. Acts 301, because: (1) the victim testified that defendant forced his way into the victim’s home when the victim opened the door; (2) defendant grabbed the victim, ripped the victim’s nightgown, and threw the victim down on the sofa bed all while pulling the victim’s hair and punching the victim; (3) defendant tightly held the victim’s head and forced the victim to perform oral sex on defendant; (4) the victim tried to get defendant off her as much as she could and that the victim never gave up the fight, but, nonetheless, defendant vaginally raped the victim; and (5) the victim’s testimony was corroborated by other evidence and a doctor’s testimony testimony regarding the victim’s injuries. State v. Puckett, 839 So. 2d 226, 2003 La. App. LEXIS 93 (Jan. 28, 2003), writ denied by La. 2003-0891, 860 So. 2d 1148, 2003 La. LEXIS 3619 (La. Dec. 12, 2003).

Where defendant was convicted of the aggravated rape of a 16-year-old girl, the evidence was sufficient to support the conviction; the evidence included testimony of the victim, who stated that defendant forced his way into her home, forced her to have intercourse, choked her, and threatened her with death. State v. Stokes, 828 So. 2d 631, 2002 La. App. LEXIS 2762 (Sept. 18, 2002), writ of certiorari denied by La. 2002-2807, 852 So. 2d 1023, 2003 La. LEXIS 2383 (La. Sept. 5, 2003).

Evidence was sufficient to convict defendant of aggravated rape of four-year-old girl where the child testified that defendant put defendant’s private part in the child’s private part, the jury found the child’s story credible, and a physical exam found a narrowed hymen, which was unusual in four-year-old girls even though it was not a definitive sign of sexual abuse. State v. Dickerson, 822 So. 2d 849, 2002 La. App. LEXIS 2161 (June 26, 2002), writ denied by La. 2002-2108, 837 So. 2d 627, 2003 La. LEXIS 1054 (La. Feb. 21, 2003).

Defendant’s conviction for the attempted forcible rape of his stepdaughter was supported by sufficient evidence despite evidence of the stepdaughter’s recantations; the evidence was not rendered insufficient merely because of conflicting evidence. State v. Holley, 799 So. 2d 578, 2001 La. App. LEXIS 2155 (Oct. 3, 2001).

Evidence was sufficient to support defendant’s conviction for attempted aggravated rape under La. Rev. Stat. Ann. §§ 14:27 and 14:42A by proof that defendant prevented the victim from leaving a bathroom by blocking the doorway, knocking the victim to the floor, pulling his shirt out of his pants, getting on top of the victim, and telling her he wanted something from her. State v. Harris, 782 So. 2d 1055, 2001 La. App. LEXIS 29 (Jan. 24, 2001), writ denied by La. 2001-0485, 806 So. 2d 668, 2002 La. LEXIS 280 (La. Jan. 25, 2002), remanded by La. App. 01-1243, 811 So. 2d 984, 2002 La. App. LEXIS 484 (La.App. 5 Cir. Feb. 26, 2002).

Defendant was properly convicted of two counts of aggravated rape where the state put forth evidence showing that defendant used force to overcome his victims, that he prevented them from resisting, and that he was armed with a dangerous weapon. State v. Harris, 765 So. 2d 1230, 2000 La. App. LEXIS 2097 (Aug. 25, 2000), writ denied by La. 2000-2868, 795 So. 2d 322, 2001 La. LEXIS 2415 (La. Aug. 24, 2001).

Sufficient evidence was presented to support defendant’s conviction for attempted aggravated rape; defendant’s contention that the evidence supported only a conviction of forcible rape was meritless because the victim testified that defendant attacked her from behind, bit her on the neck, ripped open her dress, and continued to fight with the victim as she fought back. State v. Brown, 742 So. 2d 1051, 1999 La. App. LEXIS 2648 (Sept. 28, 1999), writ denied by La. 1999-3148, 760 So. 2d 340, 2000 La. LEXIS 1218 (La. Apr. 20, 2000), writ denied by La. 2001-0566, 800 So. 2d 377, 2001 La. LEXIS 3940 (La. Oct. 26, 2001).

Evidence was sufficient to prove aggravated rape where a 15-year-old victim resisted to the utmost of his ability but was overcome by the size of defendant, although there was no evidence that defendant struck or threatened the victim; the victim testified to the rape and the evidence established that the victim had the same strain of herpes for which defendant had antibodies. State v. Campbell, 715 So. 2d 488, 1998 La. App. LEXIS 1344 (May 20, 1998).

Given the provisions of La. Rev. Stat. Ann. §§ 14:41, 14:42 and that the testimony of a rape victim alone was sufficient to establish penetration and the victim’s testimony alone, unsubstantiated by physical evidence, was sufficient to support a conviction of rape, under the minimal constitutional sufficiency standards enunciated in Jackson v. Virginia, the evidence was sufficient for a defendant’s conviction of aggravated rape. State v. Hubbard, 708 So. 2d 1099, 1998 La. App. LEXIS 84 (Jan. 27, 1998), writ denied by La. 98-0643, 723 So. 2d 415, 1998 La. LEXIS 2629 (La. Aug. 28, 1998).

Testimony of a mother and minor daughter that neither resisted the defendant’s sexual advances out of fear that the defendant would inflict great bodily harm upon the other was sufficient to support the defendant’s conviction of aggravated rape under La. Rev. Stat. Ann. § 14:42A(2). State v. Ingram, 688 So. 2d 657, 1997 La. App. LEXIS 85 (Jan. 24, 1997), writ of certiorari denied by La. 97-0566, 700 So. 2d 505, 1997 La. LEXIS 2595 (La. Sept. 5, 1997).

Where defendant had tried to tear his victim’s top, was naked when he straddled the victim and pinned her down in her bed, and made a statement to the effect that he had decided to have sex with the victim after breaking into her home to steal a television, his conviction for attempted aggravated rape, in violation of La. Rev. Stat. Ann. § 14:27 and La. Rev. Stat. Ann. § 14:42, was upheld. State v. Benedict, 607 So. 2d 817, 1992 La. App. LEXIS 3042 (Oct. 16, 1992).

Degree of force used in the aggravated rape of a nine year-old girl was not a factor to be considered by the jury, based upon the victim’s age. State v. Hurst, 606 So. 2d 965, 1992 La. App. LEXIS 2824 (Oct. 6, 1992).

Where the victim testified that she did not know defendant and had not given him permission to enter her home and where the victim and two of her children positively identified defendant as the perpetrator and stated that he was armed with a knife, the evidence was sufficient to support his conviction for aggravated rape, a violation of La. Rev. Stat. Ann. § 14:42. State v. Wright, 537 So. 2d 768, 1989 La. App. LEXIS 40 (Jan. 18, 1989), writ of certiorari denied by 541 So. 2d 891, 1989 La. LEXIS 1006 (La. 1989), writ denied by 550 So. 2d 649, 1989 La. LEXIS 2436 (La. 1989), writ denied by 596 So. 2d 551, 1992 La. LEXIS 1484 (La. 1992), writ denied by 627 So. 2d 650, 1993 La. LEXIS 3227 (La. 1993), writ denied by La. 93-0629, 651 So. 2d 855, 1995 La. LEXIS 949 (La. Mar. 30, 1995), writ denied by La. 98-0676, 723 So. 2d 416, 1998 La. LEXIS 2665 (La. Aug. 28, 1998), writ denied by La. 1999-2306, 753 So. 2d 211, 2000 La. LEXIS 166 (La. Jan. 14, 2000), writ denied by La. 2001-0529, 799 So. 2d 500, 2001 La. LEXIS 4001 (La. Oct. 12, 2001).

Evidence was sufficient to sustain a conviction for aggravated rape where the victim testified as to the defendant’s actions and positively identified him as the perpetrator, a physical examination of the victim established sexual intercourse within the last 8 hours, and the defendant was in the vicinity of the crime with no one to account for his whereabouts during the time the crime occurred. State v. McNeal, 471 So. 2d 1170, 1985 La. App. LEXIS 8984 (June 26, 1985).

Evidence was insufficient to sustain a conviction for aggravated rape where the victim blacked out as the assailant was trying to put his penis inside her such that she could not say for certain that penetration occurred and the physical evidence of injury to her vagina was inconclusive as to whether or not intercourse actually occurred. State v. Grissom, 467 So. 2d 858, 1985 La. App. LEXIS 8558 (Apr. 3, 1985).

Rational trier of fact could have found defendant guilty beyond a reasonable doubt of aggravated rape and attempted first-degree murder based on the victim’s testimony, substantial other testimony supporting her recollection of events, defendant’s admission that he was at or near the crime scene at the time, and his failure to offer a credible explanation of his whereabouts. State v. Williams, 445 So. 2d 1171, 1984 La. LEXIS 7977 (Jan. 16, 1984).

Trial evidence was found to be sufficient within the requirements of La. Rev. Stat. Ann. § 15:438 to establish beyond a reasonable doubt that defendant had murdered his victim in the perpetration of an aggravated rape under La. Rev. Stat. Ann. § 14:42 and an aggravated kidnapping under La. Rev. Stat. Ann. § 14:44, which supported his conviction for the offense of murder in the first-degree under La. Rev. Stat. Ann. § 14:30(1). State v. Rault, 445 So. 2d 1203, 1984 La. LEXIS 7984 (Jan. 16, 1984), writ of certiorari denied by 469 U.S. 873, 105 S. Ct. 225, 83 L. Ed. 2d 154, 1984 U.S. LEXIS 350, 53 U.S.L.W. 3241 (1984).

Evidence was sufficient to support a conviction of four counts of rape despite defendant’s argument that no penetration had occurred, where the victim testified to being penetrated four times and where the nurse who examined the victim testified that the victim’s physical condition, including bruises and abrasions to the thighs and genitals, was consistent with rape. State v. Spikes, 428 So. 2d 1217, 1983 La. App. LEXIS 8039 (Mar. 9, 1983).

Conviction of aggravated rape, La. Rev. Stat. Ann. § 14:42, was affirmed when credible testimony established that defendant placed a knife at the victim’s neck and stated that he would not hurt her if she did what he told her to do. State v. Campuzano, 404 So. 2d 1217, 1981 La. LEXIS 10441 (Sept. 28, 1981).

• Relevance

•• Relevant Evidence. — In a trial for aggravated rape, the fact that the victim was married to someone other than defendant was relevant, but the fact that she was married to a pastor was immaterial; the admission of the immaterial statement was harmless error where the knowledge that the victim’s husband was a pastor did not make it reasonably possible that the jury would be more disposed to convict defendant than if they did not have that knowledge. State v. Jones, 467 So. 2d 147, 1985 La. App. LEXIS 9240 (Apr. 10, 1985).

Where defendant was convicted of aggravated rape, it was not error to admit into evidence photographs of the crime scene and physical evidence relevant to the charge. State v. Miles, 402 So. 2d 644, 1981 La. LEXIS 8642 (June 22, 1981).

•• Sex Offenses

••• Rape Shield Laws. — In defendant’s trial for the aggravated rape of his step-daughter when she was under the designated age, the trial court did not err in excluding statements of defendant’s son that he had a sexual relationship with the victim when he was a minor sometime during 1983, 1984, or 1985 since the son could not recall the specific year, much less whether it was within the 72 hours of the alleged intercourse between defendant and the victim as required by La. Code Evid. Ann. art. 412. State v. Fradieu, 851 So. 2d 345, 2003 La. App. LEXIS 2083 (June 25, 2003), writ of certiorari denied by La. 2003-2079, 864 So. 2d 627, 2004 La. LEXIS 192 (La. Jan. 16, 2004).

• Scientific Evidence

•• DNA. — In defendant’s trial for the aggravated rape of his step-daughter when she was under the designated age, the trial court did not err in not giving defendant’s proposed jury instruction on DNA evidence where defendant’s proposed jury instructions related to civil paternity suits, and the instruction would have confused the jury as the trial court correctly instructed the jury on the role of the expert witness who presented the DNA evidence of paternity in the instant case, and defendant was not prejudiced by the trial court’s denial of his proposed jury charges. State v. Fradieu, 851 So. 2d 345, 2003 La. App. LEXIS 2083 (June 25, 2003), writ of certiorari denied by La. 2003-2079, 864 So. 2d 627, 2004 La. LEXIS 192 (La. Jan. 16, 2004).

GOVERNMENTS

• Legislation

•• Overbreadth. — Definitions of rape provided by La. Rev. Stat. Ann. §§ 14:41 and 14:42 were not constitutionally inadequate because the terms “sexual intercourse” and “sexual penetration” were terms of common and generally accepted meaning sufficient to give adequate warning of the proscribed conduct, as required by La. Const. art. I, § 13. State v. Prestridge, 399 So. 2d 564, 1981 La. LEXIS 8214 (May 20, 1981).

•• Statutes of Limitations

••• Time Limitations. — La. Code Crim. Proc. Ann. art. 571’s provision that there was no time limitation on the institution of a prosecution for any crime for which the death penalty could be imposed, still applies to a prosecution for aggravated rape, even though it had been found that the imposition of the death penalty for that offense was cruel and unusual punishment. State v. Smith, 809 So. 2d 556, 2002 La. App. LEXIS 221 (Feb. 15, 2002).

LEGAL ETHICS

• Judicial Conduct. — In defendant’s trial for aggravated rape of a child, evidence of even slight penetration was sufficient to sustain defendant’s conviction, and where defendant had waived a jury trial, the fact that the judge had denied a plea offer for a 15-year sentence, was not grounds for the judge’s recusal. State v. Chatman, 855 So. 2d 875, 2003 La. App. LEXIS 2506 (Sept. 24, 2003), writ denied by La. 2003-2821, 867 So. 2d 685, 2004 La. LEXIS 556 (La. Feb. 13, 2004).
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§ 42.1. Forcible rape.

A. Forcible rape is rape committed when the anal, oral, or vaginal sexual intercourse is deemed to be without the lawful consent of the victim because it is committed under any one or more of the following circumstances:

(1) When the victim is prevented from resisting the act by force or threats of physical violence under circumstances where the victim reasonably believes that such resistance would not prevent the rape.

(2) When the victim is incapable of resisting or of understanding the nature of the act by reason of stupor or abnormal condition of the mind produced by a narcotic or anesthetic agent or other controlled dangerous substance administered by the offender and without the knowledge of the victim.

B. Whoever commits the crime of forcible rape shall be imprisoned at hard labor for not less than five nor more than forty years. At least two years of the sentence imposed shall be without benefit of probation, parole, or suspension of sentence. (Acts 1978, No. 239, § 1. Acts 1984, No. 569, § 1; Acts 1997, No. 862, § 1, eff. Aug. 15, 1997; Acts 2001, No. 301, § 1.)

2001 Amendments. — Acts 2001, No. 301, § 1, effective August 15, 2001, inserted “oral” in (A).

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 9:362.

Administration of medroxyprogesterone acetate (MPA) to certain sex offenders, see La. R.S. 14:43.6.

Crime against nature, see La. R.S. 14:89.

Definitions, see La. R.S. 15:536.

Sentencing of sexual offenders; serial sexual offenders, see La. R.S. 15:537.

Conditions of probation, parole, and suspension or diminution of sentence, see La. R.S. 15:538.

Definitions, see La. R.S. 15:541.

Registration of sex offenders and child predators, see La. R.S. 15:542.

Diminution of sentence for good behavior, see La. R.S. 15:571.3.

Work release program, see La. R.S. 15:711.

Inmate contact with persons outside of parish or multiparish prison; temporary release or furlough, see La. R.S. 15:811.

Inmate contact with persons outside institution; temporary release, see La. R.S. 15:833.

Temporary release of inmate for limited purposes, see La. R.S. 15:833.2.

Work release program, see La. R.S. 15:1111.

Refusal to hire or contract; termination of employment; exemption; appeal procedure; waiver, see La. R.S. 40:1300.53.

Definitions, see La. R.S. 44:51.

Basic rights for victim and witness, see La. R.S. 46:1844.

Crimes for which there is no time limitation, see La. C.Cr.P. Art. 571.

Informing the child of sex offender registration and notification requirements; form, see La. Ch.C. Art. 884.1.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — Although an incorrect statute, La. Rev. Stat. Ann. § 14:43.1, which defined the crime of sexual battery, was cited in a juvenile’s adjudication as a delinquent for forcible rape, the juvenile had not raised the issue at trial and he was not prejudiced by the citation of the incorrect statute, so the error was harmless, and the evidence was sufficient for his adjudication as a delinquent under the correct statute, La. Rev. Stat. Ann. § 14:42.1, as recodified by 1978 La. Acts 239. In Interest of Thomas, 395 So. 2d 912, 1981 La. App. LEXIS 3626 (Feb. 16, 1981), writ of certiorari denied by 399 So. 2d 608, 1981 La. LEXIS 7868 (La. 1981).

••• Domestic Offenses

•••• General Overview. — Defendant’s sentence of 25 years at hard labor with two years of the sentence to be without benefit of probation, parole, or suspension of sentence pursuant to his conviction of forcible rape, La. Rev. Stat. Ann. § 14:42.1, was not excessive under La. Const. art. I, § 20; the trial court considered defendant’s criminal record of similar crimes, the repetitive nature of the crime, and the fact that the crime was committed on a child under the age of consent. State v. Acliese, 403 So. 2d 665, 1981 La. LEXIS 10020 (Sept. 8, 1981).

••• Kidnapping

•••• General Overview. — Evidence that defendant raped and kidnapped a young victim was sufficient, despite the lack of physical evidence, where the victim testified that defendant took her from a bus stop on the pretext of driving her to school, and then took her to his apartment where he forced her to engage in vaginal sexual intercourse. State v. Tapps, 832 So. 2d 995, 2002 La. App. LEXIS 3260 (Oct. 29, 2002), writ denied by La. 2002-2921, 841 So. 2d 789, 2003 La. LEXIS 1180 (La. Apr. 21, 2003).

Evidence was sufficient to support that defendants forced the victim into a van and drove to a secluded area and that defendants had the specific intent to forcibly rape the victim and did an act in furtherance of that purpose by fondling the victim without her consent; thus, defendants’ convictions for second-degree kidnapping, a violation of La. Rev. Stat. Ann. § 14:44.1(A)(3), (B)(1), and attempted rape, a violation of La. Rev. Stat. Ann. § 14:42.1(A), were affirmed. State v. Baker, 796 So. 2d 145, 2001 La. App. LEXIS 2010 (Sept. 26, 2001).

Defendant’s conviction pursuant to the former provisions of La. Rev. Stat. Ann. §§ 14:42.1(A) and 14:44.1(A)(3) did not violate double jeopardy under La. Const. art. I, § 15, because the crime of attempted forcible rape required proof of an additional fact, an attempt to commit forcible anal or vaginal intercourse, which second degree kidnapping did not and second degree kidnapping required proof of an additional fact, the forcible seizing and carrying of a person from one place to another, which attempted forcible rape did not. State v. Steward, 681 So. 2d 1007, 1996 La. App. LEXIS 2221 (Sept. 27, 1996).

•• Inchoate Crimes

••• Attempt

•••• General Overview. — Sufficient evidence was presented to support defendant’s conviction for attempted aggravated rape; defendant’s contention that the evidence supported only a conviction of forcible rape was meritless because the victim testified that defendant attacked her from behind, bit her on the neck, ripped open her dress, and continued to fight with the victim as she fought back. State v. Brown, 742 So. 2d 1051, 1999 La. App. LEXIS 2648 (Sept. 28, 1999), writ denied by La. 1999-3148, 760 So. 2d 340, 2000 La. LEXIS 1218 (La. Apr. 20, 2000), writ denied by La. 2001-0566, 800 So. 2d 377, 2001 La. LEXIS 3940 (La. Oct. 26, 2001).

•• Sex Crimes

••• Sexual Assault

•••• General Overview. — Victim demonstrated without objection that the victim was competent to testify, pursuant to La. Code Evid. Ann. art. 601, but such competency was not to be equated with the ability to understand and consent to a sexual act; the State’s evidence was sufficient to prove both that the victim lacked the capacity to understand the nature of the act within the meaning of La. Rev. Stat. Ann. § 14:42.1, and that defendant knew of this incapacity, and thus, there was sufficient evidence to support defendant’s rape conviction. State v. Ward, 903 So. 2d 480, 2005 La. App. LEXIS 1084 (Apr. 26, 2005), writ denied by La. 2005-1718, 925 So. 2d 533, 2006 La. LEXIS 930 (La. Mar. 17, 2006).

Trial court did not abuse its discretion in refusing to instruct the jury as to the penalties for attempted aggravated and forcible rape, where neither statute provided for a mandatory penalty. State v. Ford, 867 So. 2d 835, 2004 La. App. LEXIS 446 (Feb. 18, 2004), writ denied by La. 2004-1087, 883 So. 2d 1026, 2004 La. LEXIS 3024 (La. Oct. 8, 2004).

Evidence was sufficient to support defendant’s conviction of attempted aggravated rape in violation of La. Rev. Stat. Ann. §§ 14:42(1) and (2) and 14:27(42), as opposed to attempted forcible rape, as required by La. Rev. Stat. Ann. § 15:438, where (1) the victim resisted defendant and he pushed her down, (2) defendant unzipped his pants, took out his penis, got on top of the victim, and tried to penetrate her, (3) defendant beat the victim’s head against the floor and choked her, (4) the victim was threatened with death and was actually injured, and (5) only the continual knocking on the bathroom door kept defendant from completing the sex act. State v. Ford, 867 So. 2d 835, 2004 La. App. LEXIS 446 (Feb. 18, 2004), writ denied by La. 2004-1087, 883 So. 2d 1026, 2004 La. LEXIS 3024 (La. Oct. 8, 2004).

Although an indictment improperly tracked the language of forcible rape instead of aggravated rape, a reversal of a conviction was not required because defendant failed to object at the trial court level, and the record showed that the case had always proceeded as an aggravated rape case, defendant was adequately apprised of the charges against him, and defendant suffered no prejudice. State v. Jackson, 866 So. 2d 358, 2004 La. App. LEXIS 161 (Feb. 4, 2004), writ denied by La. 2004-1126, 883 So. 2d 1027, 2004 La. LEXIS 3028 (La. Oct. 8, 2004).

Victim’s testimony and DNA evidence were sufficient evidence to convict defendant of attempted forcible rape and attempted oral sexual battery. State v. Hannon, 852 So. 2d 1141, 2003 La. App. LEXIS 2322 (Aug. 20, 2003).

Where a rape victim was 13 at the time of the crime, she testified that she could not fight defendant because his weight held her down, and evidence from a physical exam of the victim supported her rape claim, such evidence established that defendant used sufficient force against the victim to sustain his forcible rape conviction. State v. Schexnaider, 852 So. 2d 450, 2003 La. App. LEXIS 1755 (June 12, 2003).

In a case where defendant, a former police officer, was convicted of five forcible rapes and three second degree kidnappings, the evidence was sufficient to convict defendant of the forcible rape count that occurred in June 1999; defendant had sex with the victim against the victim’s will, did not pay the victim for the sex, and threatened the victim with either harm or jail if the victim did not submit. State v. Lee, 844 So. 2d 970, 2003 La. App. LEXIS 1065 (Apr. 2, 2003), writ denied by La. 2003-1247, 855 So. 2d 330, 2003 La. LEXIS 2929 (La. Oct. 10, 2003).

In a case where defendant, a former police officer was convicted of five forcible rapes and three second degree kidnappings, the evidence was sufficient to convict defendant of the forcible rape count that occurred in July or August of 1999; even though the victim who had previously been raped by defendant entered the car intending to prostitute herself, any rational trier of fact could have found beyond a reasonable doubt that the victim did not consent to intercourse with defendant. State v. Lee, 844 So. 2d 970, 2003 La. App. LEXIS 1065 (Apr. 2, 2003), writ denied by La. 2003-1247, 855 So. 2d 330, 2003 La. LEXIS 2929 (La. Oct. 10, 2003).

Defendant’s claim of insufficiency of the evidence to convict him of attempted forcible rape was rejected, as forensic evidence of rape was not required to convict; the testimony of the victim alone was sufficient, and portions of her account, including her claim that she never dated defendant, had been corroborated by her mother and another witness. State v. Robinson, 833 So. 2d 1207, 2002 La. App. LEXIS 3796 (Dec. 11, 2002).

Where defendant who had a history of mental illness was determined to be sane, and defendant was convicted for forcible rape and aggravated incest, but the trial court gave no reasons for sentencing, nor indicated in any way that it had considered the sentencing factors in La. Code Crim. Proc. Ann. art. 894.1, and the case was remanded to the trial court for resentencing on separate grounds, the mental illness of defendant was to be considered as a mitigating factor in resentencing. State v. Foster, 834 So. 2d 1188, 2002 La. App. LEXIS 3923 (Dec. 11, 2002).

Evidence that defendant raped and kidnapped a young victim was sufficient, despite the lack of physical evidence, where the victim testified that defendant took her from a bus stop on the pretext of driving her to school, and then took her to his apartment where he forced her to engage in vaginal sexual intercourse. State v. Tapps, 832 So. 2d 995, 2002 La. App. LEXIS 3260 (Oct. 29, 2002), writ denied by La. 2002-2921, 841 So. 2d 789, 2003 La. LEXIS 1180 (La. Apr. 21, 2003).

Where defendant digitally penetrated the victim, threatened to kill her, choked her, and raped her, evidence was sufficient to support forcible rape conviction. State v. Burt, 828 So. 2d 717, 2002 La. App. LEXIS 3121 (Oct. 9, 2002), writ denied by La. 2002-2915, 840 So. 2d 1214, 2003 La. LEXIS 990 (La. Apr. 4, 2003).

Evidence was sufficient to support that defendants forced the victim into a van and drove to a secluded area and that defendants had the specific intent to forcibly rape the victim and did an act in furtherance of that purpose by fondling the victim without her consent; thus, defendants’ convictions for second-degree kidnapping, a violation of La. Rev. Stat. Ann. § 14:44.1(A)(3), (B)(1), and attempted rape, a violation of La. Rev. Stat. Ann. § 14:42.1(A), were affirmed. State v. Baker, 796 So. 2d 145, 2001 La. App. LEXIS 2010 (Sept. 26, 2001).

Defendant’s convictions for aggravated rape in violation of La. Rev. Stat. Ann. § 14:41, forcible rape in violation of La. Rev. Stat. Ann. § 14.42.1(A)(1), and aggravated crime against nature in violation of La. Rev. Stat. Ann. § 14:89.1(A)(6), were supported by sufficient evidence, as the jury believed the victim, not defendant. State v. Brauner, 782 So. 2d 52, 2001 La. App. LEXIS 558 (Feb. 21, 2001), writ denied by La. 2001-1260, 811 So. 2d 920, 2002 La. LEXIS 1131 (La. Mar. 22, 2002).

La. Code Crim. Proc. Ann. art. 814(A)(10) makes simple rape in violation of La. Rev. Stat. Ann. § 14:43 a legislatively authorized responsive verdict to a charge of forcible rape in violation of La. Rev. Stat. Ann. § 14:42.1 State v. Wilkinson, 772 So. 2d 758, 2000 La. App. LEXIS 2490 (Oct. 18, 2000), writ denied by La. 2000-3161, 799 So. 2d 494, 2001 La. LEXIS 4050 (La. Oct. 12, 2001).

Defendant was entitled to withdraw a guilty plea where a trial court failed to notify him of the statutory sex offender registration requirements pursuant to La. Rev. Stat. Ann. § 15:543(A); the failure undercut the voluntariness of the plea to forcible rape. State v. Johnson, 769 So. 2d 660, 2000 La. App. LEXIS 2525 (Sept. 6, 2000).

Sufficient evidence supported defendant’s conviction for the forcible rape of his 13-year old niece where the jury found the testimony of the victim and the medical evidence more credible than defendant’s testimony. State v. Frith, 747 So. 2d 1269, 1999 La. App. LEXIS 3454 (Dec. 8, 1999), writ denied by La. 2000-0419, 781 So. 2d 1256, 2001 La. LEXIS 367 (La. Jan. 26, 2001).

Sufficient evidence was presented to support defendant’s conviction for attempted aggravated rape; defendant’s contention that the evidence supported only a conviction of forcible rape was meritless because the victim testified that defendant attacked her from behind, bit her on the neck, ripped open her dress, and continued to fight with the victim as she fought back. State v. Brown, 742 So. 2d 1051, 1999 La. App. LEXIS 2648 (Sept. 28, 1999), writ denied by La. 1999-3148, 760 So. 2d 340, 2000 La. LEXIS 1218 (La. Apr. 20, 2000), writ denied by La. 2001-0566, 800 So. 2d 377, 2001 La. LEXIS 3940 (La. Oct. 26, 2001).

Although legal definition of aggravated rape in La. Rev. Stat. Ann. § 14:42(A)(2) is virtually identical to that of forcible rape under La. Rev. Stat. Ann. § 14:42.1, a distinction can be made based on the degree of force employed and the extent to which the victim resists; division of the continuum of acts of forced sexual intercourse into two categories assigns to the jury the function of fixing the range of permissible punishment for convicted offenders by returning a verdict which appropriately fits the crime and the degree of force used. State v. Brown, 742 So. 2d 1051, 1999 La. App. LEXIS 2648 (Sept. 28, 1999), writ denied by La. 1999-3148, 760 So. 2d 340, 2000 La. LEXIS 1218 (La. Apr. 20, 2000), writ denied by La. 2001-0566, 800 So. 2d 377, 2001 La. LEXIS 3940 (La. Oct. 26, 2001).

Sentence of 40 years at hard labor imposed upon a first time felony offender convicted of forcible rape of his daughter in violation of La. Rev. Stat. Ann. § 14:42.1 was not found to constitute an excessive punishment under La. Const. art. I, § 20 because the offender’s behavior was not an isolated incident. State v. Jones, 729 So. 2d 95, 1999 La. App. LEXIS 352 (Feb. 23, 1999).

Where the victim was four years old and the defendant, her father, forced sex upon her and made her promise not to tell, the evidence was sufficient to establish the elements of forcible rape in violation of La. Rev. Stat. Ann. § 14:42.1; the inference that the child was small enough for the father to overpower her and that the victim was forced to submit were permissible from the evidence. State v. Straughter, 727 So. 2d 1283, 1999 La. App. LEXIS 361 (Feb. 10, 1999), writ denied by La. 99-0704, 747 So. 2d 14, 1999 La. LEXIS 2024 (La. July 2, 1999).

Trial court acted within its discretion in sentencing defendant to 40 years at hard labor under La. Rev. Stat. Ann. § 14:42.1 for forcible rape where the victim was frail, retarded and suffered substantial psychological damage as a result of the crime; under La. Rev. Stat. Ann. § 14:42.1, forcible rape is punishable by a sentence of not less than five or not more than 40 years at hard labor. State v. Green, 724 So. 2d 812, 1998 La. App. LEXIS 3511 (Dec. 9, 1998), writ denied by La. 99-0303, 743 So. 2d 1251, 1999 La. LEXIS 1611 (La. June 4, 1999).

Defendant’s conviction of forcible rape was affirmed; it was not necessary under La. Rev. Stat. Ann. § 14.42.1 that evidence showed that emission occurred, only that there was penetration, no matter how slight. State v. Green, 724 So. 2d 812, 1998 La. App. LEXIS 3511 (Dec. 9, 1998), writ denied by La. 99-0303, 743 So. 2d 1251, 1999 La. LEXIS 1611 (La. June 4, 1999).

Victim’s testimony established each and every element of forcible rape offense, a violation of La. Rev. Stat. Ann. § 14:42.1. State v. Savario, 721 So. 2d 1084, 1998 La. App. LEXIS 3459 (Nov. 6, 1998), writ denied by La. 98-3032, 741 So. 2d 1280, 1999 La. LEXIS 914 (La. Apr. 1, 1999).

Defendant’s conviction for the forcible rape of stepdaughter was upheld because the jury could have found all of the essential elements of the crime of forcible rape present beyond a reasonable doubt. State v. Atkins, 713 So. 2d 1168, 1998 La. App. LEXIS 1496 (May 27, 1998).

Circumstantial evidence that defendant brutally attacked the victim in the middle of the night at the side of the road, did not rob her of her large purse, ordered her to remove her pants, removed them for her, and dragged her to a dark area was sufficient to show a specific intent under La. Rev. Stat. Ann. § 14:27(A) and convict defendant of attempted forcible rape under the former provisions of La. Rev. Stat. Ann. § 14:42.1(A). State v. Steward, 681 So. 2d 1007, 1996 La. App. LEXIS 2221 (Sept. 27, 1996).

Defendant’s conviction pursuant to the former provisions of La. Rev. Stat. Ann. §§ 14:42.1(A) and 14:44.1(A)(3) did not violate double jeopardy under La. Const. art. I, § 15, because the crime of attempted forcible rape required proof of an additional fact, an attempt to commit forcible anal or vaginal intercourse, which second degree kidnapping did not and second degree kidnapping required proof of an additional fact, the forcible seizing and carrying of a person from one place to another, which attempted forcible rape did not. State v. Steward, 681 So. 2d 1007, 1996 La. App. LEXIS 2221 (Sept. 27, 1996).

Pursuant to La. Code Crim. Proc. Ann. art. 894.1, the trial court properly stated for the record that it considered the sentencing guidelines and other relevant factors in sentencing defendant, who had pled guitly to forcible rape in violation of La. Rev. Stat. Ann. § 14:42.1 pursuant to a plea bargain, to 25 years at hard labor with 10 years to be served without benefit of probation, parole, or suspension; hence, the sentence, which was within the range permitted by La. Rev. Stat. Ann. § 14:42.1, was not unconstitutionally excessive in violation of La. Const. art. I, § 20. State v. Gillord, 653 So. 2d 810, 1995 La. App. LEXIS 820 (Apr. 5, 1995).

Where the victim first saw defendant at 9:30 a.m., observed his license number and that it was 10:15 a.m. when he dropped her off, described his car and uniform, picked him out of a photo line-up, and testified about his having kidnapped and raped her, the circumstantial evidence of his guilt was overwhelming. The victim’s testimony was sufficient to prove every element of the rape under La. Rev. Stat. Ann. § 14:42.1, including her fear of defendant. State v. Fontan, 624 So. 2d 916, 1993 La. App. LEXIS 2815 (Sept. 16, 1993), writ of certiorari denied by 629 So. 2d 1181, 1993 La. LEXIS 3598 (La. 1993).

Under La. Code Crim. Proc. art. 821, when the evidence showed that the 14-year-old victim was capable of consenting to sex and apparently did consent, and there was no penetration, the state did not prove all the elements of forcible rape under La. Rev. Stat. Ann. §§ 14:41, 14:42.1, although it did prove sexual battery. State v. Simmons, 621 So. 2d 1135, 1993 La. App. LEXIS 1462 (Apr. 15, 1993), amended by 1993 La. App. LEXIS 2693 (La.App. 4 Cir. Aug. 12, 1993).

Although defendant in his brief to the appellate court alleged that his inability to sustain an erection precluded rape of any sort, under La. Rev. Stat. Ann. § 14:41, which defined rape, penetration “however slight” meant any penetration however slight of the aperture of the female genitalia even its external features. State v. Porter, 615 So. 2d 507, 1993 La. App. LEXIS 986 (Mar. 3, 1993), affirmed in part and reversed in part by, remanded by La. 93-1106, 639 So. 2d 1137, 1994 La. LEXIS 1871 (La. July 5, 1994), overruled by State v. Ford, La. App. 26422, 643 So. 2d 293, 1994 La. App. LEXIS 2418 (La.App. 2 Cir. Sept. 21, 1994).

Use of a knife, threats to kill, and the physical disparity between defendant and the victim distinguished sexual assaults as aggravated rape, La. Rev. Stat. Ann. § 14:42(A)(2), (3), from forcible rape, La. Rev. Stat. Ann. § 14:42.1(A). State v. Gallien, 613 So. 2d 1145, 1993 La. App. LEXIS 489 (Feb. 10, 1993).

Defendant’s conviction of aggravated rape under La. Rev. Stat. Ann. § 14:42 rather than forcible rape under § 14:42.1 was proper based on the evidence that the 61-year-old victim resisted and was overcome by the defendant’s force, which was corroborated by injuries to her face and teeth. State v. Pansy, 612 So. 2d 278, 1992 La. App. LEXIS 4197 (Dec. 29, 1992).

In defendant’s appeal of his conviction for attempted forcible rape, under La. Rev. Stat. Ann. §§ 14:27 and 14:42.1 defendant had to have the specific intent to engage in anal or vaginal sexual intercourse without the lawful consent of the victim because the victim was prevented from resisting the act by force or threats of physical violence under circumstances where the victim reasonably believed that such resistance would not have prevented the act. State v. Doremus, 571 So. 2d 831, 1990 La. App. LEXIS 2897 (Dec. 12, 1990).

Trial court did not violate the La. Const. art. I, § 20 prohibition against excessive punishment by imposing the maximum sentence of 40 years at hard labor without benefit of probation, parole, or suspension of sentence upon defendant’s conviction for forcible rape under La. Rev. Stat. Ann. § 14:42.1 plus a concurrent sentence of 30 years at hard labor for defendant’s conviction for aggravated robbery under La. Rev. Stat. Ann. § 14:60, where defendant wore a stocking mask, broke into his sleeping victim’s home, woke her and demanded money, looked through her belongings, then beat and raped his victim. State v. Greer, 553 So. 2d 892, 1989 La. App. LEXIS 2179 (Nov. 16, 1989).

In the State’s prosecution of defendant for aggravated rape in violation of La. Rev. Stat. Ann. § 14:42, the evidence was sufficient to convict him of aggravated rape, and not merely sufficient to convict defendant only for the lesser included offense of forcible rape, proscribed by § 14:42.1. The court held that the obvious power of the six foot tall, 220 pound defendant, and his threats of physical violence against the 77 year old, 105 pound victim, were circumstances sufficient to support the aggravated rape conviction. State v. Headley, 541 So. 2d 396, 1989 La. App. LEXIS 523 (Mar. 30, 1989).

Defendant’s specific intent to rape could be inferred where he accomplished an unauthorized entry into the home of a randomly selected woman for the purpose of having sex and he grabbed the victim by the front of her sweater and sought to prevent her departure by attempting to bolt the door; the fact that the victim successfully repelled defendant’s advances did not negate a finding of his intent to force her to have non-consensual intercourse through force or threats of physical violence. State v. Volkmann, 539 So. 2d 1279, 1989 La. App. LEXIS 450 (Mar. 15, 1989).

Eight-year sentence was not disproportionate because it was not relatively harsh for a conviction of attempted forcible rape, defendant’s sentence was at the lower middle range of alternatives on the sentencing spectrum and was considerably less than the statutory maximum, defendant attempted to commit a serious sex crime while serving probation on an earlier felony conviction, the sentence did not appear to impose purposeless pain and suffering upon defendant, and it was not grossly out of proportion to the severity of the offense. State v. Volkmann, 539 So. 2d 1279, 1989 La. App. LEXIS 450 (Mar. 15, 1989).

Record reflected compliance with La. Code Crim. Proc. Ann. art. 894.1 sentencing guidelines in particularizing defendant’s eight-year sentence for attempted forcible rape. State v. Volkmann, 539 So. 2d 1279, 1989 La. App. LEXIS 450 (Mar. 15, 1989).

Where a victim positively identified defendant as her assailant, the clothes he wore at the time of the arrest matched the victim’s description, and scientific evidence supported the finding that defendant was the assailant, the evidence was sufficient to prove defendant guilty of attempted forcible rape, a violation of La. Rev. Stat. Ann. § 14:27 and La. Rev. Stat. Ann. § 14:42.1. State v. Doby, 540 So. 2d 1008, 1989 La. App. LEXIS 256 (Feb. 22, 1989), writ of certiorari denied by 544 So. 2d 398, 1989 La. LEXIS 1393 (La. 1989).

Victim’s testimony alone was sufficient evidence to convict defendant of forcible rape under La. Rev. Stat. Ann. § 14:42.1 State v. Montana, 533 So. 2d 983, 1988 La. App. LEXIS 2123 (Oct. 12, 1988), writ of certiorari denied by 541 So. 2d 852, 1989 La. LEXIS 984 (La. 1989).

Victim of forcible rape was not required to have suffered physical harm to constitute the degree of physical force or threat of violence necessary to support a conviction under La. Rev. Stat. Ann. § 14:42.1. State v. Montana, 533 So. 2d 983, 1988 La. App. LEXIS 2123 (Oct. 12, 1988), writ of certiorari denied by 541 So. 2d 852, 1989 La. LEXIS 984 (La. 1989).

Evidence that the victim tried to escape defendant, was threatened with harm by defendant, and continued her struggle against him throughout the ordeal was sufficient to show that she was forcibly raped in violation of La. Rev. Stat. Ann. § 14:42.1. State v. Wallace, 533 So. 2d 102, 1988 La. App. LEXIS 2041 (Oct. 11, 1988), writ of certiorari denied by 538 So. 2d 608, 1989 La. LEXIS 565 (La. 1989).

In sentencing defendant after he was found guilty of forcible rape, the trial court failed to order that at least two years of defendant’s sentence be served without benefit of parole, probation, or suspension of sentence as required by La. Rev. Stat. Ann. § 14:42.1; however, the court affirmed the sentence on appeal because neither defendant nor the State sought review of the sentence. State v. Veller, 532 So. 2d 846, 1988 La. App. LEXIS 1906 (Sept. 29, 1988).

Pursuant to La. Rev. Stat. Ann. § 14:42.1, a rational trier of fact, viewing the evidence in the light most favorable to the prosecution, could have found that all the elements of the crime of forcible rape were proved beyond a reasonable doubt. State v. Herring, 527 So. 2d 379, 1988 La. App. LEXIS 1429 (June 7, 1988).

Sentences of 20 years for forcible rape and 15 years for aggravated burglary were not excessive and accorded with guidelines where the court reviewed the factors, including prior arrests, and defendant could have received 40 and 30 years. State v. Roberts, 522 So. 2d 1237, 1988 La. App. LEXIS 824 (Mar. 10, 1988).

On a forcible rape charge, a victim’s testimony that penetration took place was sufficient to establish penetration and her testimony was corroborated by scientific evidence and a jury could have found that her resistance was overcome by force. State v. Standifer, 513 So. 2d 481, 1987 La. App. LEXIS 10092 (Sept. 23, 1987).

Where a the trial judge, after considering the sentencing factors under La. Code Crim. Proc. Ann. art. 894.1, particularized the sentence to each defendant convicted of forcible rape and considered the offense and its seriousness, and the sentences of 20 years at hard labor without benefit of parole, probation, or suspension of sentence were not grossly out of proportion to the severity of the offense nor were they more than a needless and purposeless imposition of pain and suffering, the sentences were not excessive in violation of La. Const., art. I, § 20. State v. Standifer, 513 So. 2d 481, 1987 La. App. LEXIS 10092 (Sept. 23, 1987).

In the prosecution for defendant of aggravated rape pursuant to La. Rev. Stat. Ann. § 14:42, defendant was properly convicted of aggravated rape where defendant was armed with a knife while committing the crimes, and where the jury had not been free to convict defendant of aggravated rape over forcible rape (a violation of § 14:42.1) based merely on the desire to impose a particular sentence. State v. Poydras, 514 So. 2d 516, 1987 La. App. LEXIS 10087 (Sept. 16, 1987).

Defendant’s use of a knife and angry demeanor to threaten the victim distinguished an aggravated rape, La. Rev. Stat. Ann. § 14:41, from a forcible rape. State v. Creel, 508 So. 2d 859, 1987 La. App. LEXIS 9635 (June 1, 1987), writ of certiorari denied by 532 So. 2d 171, 1988 La. LEXIS 2533 (La. 1988).

When there was no unexplained lapse of time between the victim’s rape and her complaint, and the utterance to her friend was spontaneous, the friend was properly allowed to repeat the statements in court because a special form of the excited utterance exception to the hearsay rule was recognized in prosecutions for sex offenses, and could be used to satisfy the elements of the crime as defined by La. Rev. Stat. Ann. § 14:42.1. State v. Brown, 508 So. 2d 118, 1987 La. App. LEXIS 9471 (May 12, 1987), writ of certiorari denied by 513 So. 2d 1205, 1987 La. LEXIS 10402 (La. 1987).

Concurrent 30 and 10-year sentences of hard labor, which were imposed without benefit of probation, parole, or suspension, for forcible rape, pursuant to La. Rev. Stat. Ann. § 14:42.1, and for an aggravated crime against nature, pursuant to La. Rev. Stat. Ann. § 14:89.1, respectively, were within the statutory limits and were not excessive in violation of La. Const. art. I, § 20, in light of the nature of the crimes, the psychological stress suffered by the victim and her three-year-old child who was a witness, and defendant’s prior convictions. State v. Babson, 505 So. 2d 249, 1987 La. App. LEXIS 9264 (Apr. 8, 1987).

Victim’s testimony that she agreed to have sex with the defendant but only at her apartment after he began assaulting her in her car was sufficient to sustain the defendant’s conviction for attempted forcible rape after she was able to escape before they got to her apartment. State v. Kitchen, 504 So. 2d 1129, 1987 La. App. LEXIS 9103 (Mar. 16, 1987).

Because a defendant’s appeal of his conviction in a district court for forcible rape was taken before the effective date of La. Const., art. V, § 5(D), the appeal was to the Supreme Court of Louisiana, not a court of appeal. State v. Truitt, 500 So. 2d 355, 1987 La. LEXIS 8264 (Jan. 12, 1987).

Despite a dispute in the evidence as to the events preceding a rape, a defendant’s motion for a new trial was properly denied, because a reasonable juror could have found the defendant guilty of forcible rape beyond a reasonable doubt. State v. Truitt, 500 So. 2d 355, 1987 La. LEXIS 8264 (Jan. 12, 1987).

Conviction for forcible rape in violation of La. Rev. Stat. Ann. § 14:42.1 withstood scrutiny for errors patent where defendant had been properly advised of his rights to trial by jury, of confrontation, and to remain silent, and informed of the consequences of his guilty plea; where no assignments of error were made on appeal, a review by the appellate court of these factors was sufficient under La. Code Crim. Proc. Ann. art. 920. State v. Dominick, 487 So. 2d 646, 1986 La. App. LEXIS 6690 (Apr. 14, 1986).

The victim’s detailed testimony regarding the facts surrounding the incident, which were substantiated by persons to whom the rape was reported, the vehicle license plate number that led police to defendant, and the victim’s identification of defendant in a photographic lineup and in court, was sufficient evidence to support defendant’s conviction for forcible rape, in violation of La. Rev. Stat. Ann. § 14:42.1. State v. Dorsey, 484 So. 2d 865, 1986 La. App. LEXIS 6222 (Feb. 25, 1986).

Evidence was sufficient to convict defendant of forcible rape, where defendant admitted to having consensual sex with his victim, where the victim reported the rape immediately, and where the victim’s testimony that she did not consent to the sex was supported by her torn clothing, the telephone wire ripped from the wall of her hotel room, the testimony of the State’s serologist that the bedspread in the hotel room contained seminal fluid, and the testimony of the doctor who examined the victim immediately after the rape. State v. Campbell, 461 So. 2d 644, 1984 La. App. LEXIS 10420 (Dec. 28, 1984), writ of certiorari denied by 466 So. 2d 1299, 1985 La. LEXIS 8498 (La. 1985).

Defendant’s sentence of 10 years at hard labor with two years to be served without benefit of probation, parole, or suspension of sentence for his conviction for rape was not unconstitutionally excessive, where the trial court carefully considered the factors of La. Code Crim. Proc. Ann. art. 894.1, where defendant had prior criminal convictions for sex-related offenses, and where the sentence was within the sentencing range. State v. Campbell, 461 So. 2d 644, 1984 La. App. LEXIS 10420 (Dec. 28, 1984), writ of certiorari denied by 466 So. 2d 1299, 1985 La. LEXIS 8498 (La. 1985).

Forcible rape defendant who had raped the victim under a threat of death while intoxicated and placed his hand over the victim’s mouth did not receive an excessive sentence when he received 12 years imprisonment at hard labor given the offense and that the maximum sentence possible was 40 years imprisonment at hard labor. State v. Dowden, 461 So. 2d 569, 1984 La. App. LEXIS 10125 (Dec. 12, 1984).

Because a forcible rape victim was a young child, defendant’s plea bargain significantly reduced his potential sentencing exposure, and a lesser sentence would deprecate the seriousness of the crime, a 20 year sentence was not excessive under La. Rev. Stat. Ann. § 14:42.1. State v. McDowell, 457 So. 2d 871, 1984 La. App. LEXIS 9640 (Oct. 10, 1984).

Defendant’s sentence of 25 years in prison at hard labor, with 2 years without benefit of parole, probation, or suspension of sentence, was within the sentencing range for forcible rape and comported with sentences in other case; given the trial judge’s reasons for sentencing and the record as a whole, the sentence was not excessive. State v. Nathan, 444 So. 2d 231, 1983 La. App. LEXIS 9980 (Dec. 22, 1983), writ of certiorari denied by 445 So. 2d 1232, 1984 La. LEXIS 8411 (La. 1984).

Imposition of the maximum sentence of 40 years at hard labor, without parole, probation, or suspension of sentence, was grossly disproportionate to the sentences imposed in similar cases of forcible rape under La. Rev. Stat. Ann. § 14:42.1 and constituted excessive punishment prohibited by La. Const. art. I, § 20, and U.S. Const. amend. VIII because defendant was a relatively young, first offender who had a steady work history, helped to support his three children, and did not brutally abuse the victim. State v. Lathers, 444 So. 2d 96, 1983 La. LEXIS 12366 (Dec. 9, 1983).

Fifteen year sentence was not grossly disproportion to the offense. State v. Green, 443 So. 2d 531, 1983 La. LEXIS 12353 (Nov. 28, 1983).

Neither the complainant’s testimony nor any physical evidence established that she had attempted to resist a sexual assault or had been prevented from resisting by threats of force, and on appeal defendant was acquitted of forcible rape. State v. Powell, 438 So. 2d 1306, 1983 La. App. LEXIS 9334 (Oct. 12, 1983), review denied by 443 So. 2d 585, 1983 La. LEXIS 12526 (La. 1983).

Evidence established beyond a reasonable doubt that the degree of force employed by defendant in his sexual assault on a pregnant woman at gunpoint warranted the greater punishment of a conviction for aggravated rape under La. Rev. Stat. Ann. § 14:42(2) rather than the lesser punishment applicable to forcible rape under La. Rev. Stat. Ann. § 14:42.1. State v. Clark, 437 So. 2d 879, 1983 La. App. LEXIS 9099 (Aug. 15, 1983), writ of certiorari denied by 442 So. 2d 460, 1983 La. LEXIS 12313 (La. 1983).

Defendant’s sentence of 15 years for forcible rape, with 10 years of the sentence to be served without benefit of probation, parole, or suspension, did not violate the language of the forcible rape statute, La. Rev. Stat. Ann. § 14:42.1, that at least two years be imposed without leniency; the court rejected defendant’s contention that § 14:42.1 permitted the sentencing court to designate no more than two years before allowing the specified leniency, noting that such an interpretation ignored the words “at least.” State v. Grant, 434 So. 2d 1252, 1983 La. App. LEXIS 8998 (June 28, 1983).

Evidence was sufficient to convict defendant of forcible rape and attempted forcible rape, in violation of La. Rev. Stat. Ann. § 14:42.1, because his testimony of defendant’s threats was credible and corroborated by others and the victim was reasonable in believing resistance would be futile. State v. Williams, 431 So. 2d 885, 1983 La. App. LEXIS 8446 (May 3, 1983), writ of certiorari denied by 435 So. 2d 437, 1983 La. LEXIS 11029 (La. 1983).

Although rape was defined as nonconsensual sexual intercourse where the victim and perpetrator were not spouses, there was no requirement that the State offer specific proof of the absence of a marital relationship in order to sustain the conviction where the evidence contained not even a scintilla of evidence to suggest that the victim and defendant were married. State v. Wells, 429 So. 2d 502, 1983 La. App. LEXIS 8037 (Mar. 9, 1983), writ of certiorari denied by 437 So. 2d 1136, 1983 La. LEXIS 11322 (La. 1983).

Defendants’ requested special instruction on consent was not wholly correct and the trial judge did not err in rejecting it. State v. Vaughn, 431 So. 2d 358, 1982 La. LEXIS 12910 (May 17, 1982), remanded by 431 So. 2d 358, 1983 La. LEXIS 12562 (La. 1983).

Sentence of 10 years at hard labor, without benefit of probation, parole, or suspension during the first two years of the term, was not apparently severe or excessive under La. Const. art. I, § 20 (1974), because rape was a very serious crime and the sentence was in the lower range of the maximum authorized by La. Rev. Stat. Ann. § 14:42.1. State v. Vaughn, 431 So. 2d 358, 1982 La. LEXIS 12910 (May 17, 1982), remanded by 431 So. 2d 358, 1983 La. LEXIS 12562 (La. 1983).

A 15-year sentence for rape under La. Rev. Stat. Ann. § 14:42.1 was not excessive because it was half the maximum statutory penalty and defendant had several prior misdemeanor convictions and a long history of using drugs and alcohol. State v. Reed, 409 So. 2d 266, 1982 La. LEXIS 9888 (Jan. 25, 1982).

Resentencing was required when the trial court imposed sentence upon defendant with respect to his forcible rape conviction, in violation of La. Rev. Stat. Ann. § 14:42.1 where the trial court failed to articulate reasons for imposing the sentence and failed to account for mitigating factors. State v. Telsee, 404 So. 2d 921, 1981 La. LEXIS 10424 (Sept. 28, 1981).

Defendant’s sentence of 25 years at hard labor with two years of the sentence to be without benefit of probation, parole, or suspension of sentence pursuant to his conviction of forcible rape, La. Rev. Stat. Ann. § 14:42.1, was not excessive under La. Const. art. I, § 20; the trial court considered defendant’s criminal record of similar crimes, the repetitive nature of the crime, and the fact that the crime was committed on a child under the age of consent. State v. Acliese, 403 So. 2d 665, 1981 La. LEXIS 10020 (Sept. 8, 1981).

Although an incorrect statute, La. Rev. Stat. Ann. § 14:43.1, which defined the crime of sexual battery, was cited in a juvenile’s adjudication as a delinquent for forcible rape, the juvenile had not raised the issue at trial and he was not prejudiced by the citation of the incorrect statute, so the error was harmless, and the evidence was sufficient for his adjudication as a delinquent under the correct statute, La. Rev. Stat. Ann. § 14:42.1, as recodified by 1978 La. Acts 239. In Interest of Thomas, 395 So. 2d 912, 1981 La. App. LEXIS 3626 (Feb. 16, 1981), writ of certiorari denied by 399 So. 2d 608, 1981 La. LEXIS 7868 (La. 1981).

• Accusatory Instruments

•• Indictments

••• General Overview. — Although an indictment improperly tracked the language of forcible rape instead of aggravated rape, a reversal of a conviction was not required because defendant failed to object at the trial court level, and the record showed that the case had always proceeded as an aggravated rape case, defendant was adequately apprised of the charges against him, and defendant suffered no prejudice. State v. Jackson, 866 So. 2d 358, 2004 La. App. LEXIS 161 (Feb. 4, 2004), writ denied by La. 2004-1126, 883 So. 2d 1027, 2004 La. LEXIS 3028 (La. Oct. 8, 2004).

• Double Jeopardy

•• Attachment Jeopardy. — Defendant’s conviction pursuant to the former provisions of La. Rev. Stat. Ann. §§ 14:42.1(A) and 14:44.1(A)(3) did not violate double jeopardy under La. Const. art. I, § 15, because the crime of attempted forcible rape required proof of an additional fact, an attempt to commit forcible anal or vaginal intercourse, which second degree kidnapping did not and second degree kidnapping required proof of an additional fact, the forcible seizing and carrying of a person from one place to another, which attempted forcible rape did not. State v. Steward, 681 So. 2d 1007, 1996 La. App. LEXIS 2221 (Sept. 27, 1996).

• Guilty Pleas

•• Changes & Withdrawals. — Defendant was entitled to withdraw a guilty plea where a trial court failed to notify him of the statutory sex offender registration requirements pursuant to La. Rev. Stat. Ann. § 15:543(A); the failure undercut the voluntariness of the plea to forcible rape. State v. Johnson, 769 So. 2d 660, 2000 La. App. LEXIS 2525 (Sept. 6, 2000).

• Juries & Jurors

•• Province of Court & Jury

••• General Overview. — Although legal definition of aggravated rape in La. Rev. Stat. Ann. § 14:42(A)(2) is virtually identical to that of forcible rape under La. Rev. Stat. Ann. § 14:42.1, a distinction can be made based on the degree of force employed and the extent to which the victim resists; division of the continuum of acts of forced sexual intercourse into two categories assigns to the jury the function of fixing the range of permissible punishment for convicted offenders by returning a verdict which appropriately fits the crime and the degree of force used. State v. Brown, 742 So. 2d 1051, 1999 La. App. LEXIS 2648 (Sept. 28, 1999), writ denied by La. 1999-3148, 760 So. 2d 340, 2000 La. LEXIS 1218 (La. Apr. 20, 2000), writ denied by La. 2001-0566, 800 So. 2d 377, 2001 La. LEXIS 3940 (La. Oct. 26, 2001).

• Trials

•• Burdens of Proof

••• Prosecution. — As provided in La. Const. of 1974, art. V, § 10, an appellate court reviewed both the facts and the law in an adjudication of a juvenile as a delinquent for committing a forcible rape as defined in La. Rev. Stat. Ann. § 14.42.1 and held that the State had proved beyond a reasonable doubt that the child committed a delinquent act, as was the State’s burden under former La. Code Juv. Proc. Ann. art. 73 (now La. Child. Code Ann. art. 833). In Interest of Thomas, 395 So. 2d 912, 1981 La. App. LEXIS 3626 (Feb. 16, 1981), writ of certiorari denied by 399 So. 2d 608, 1981 La. LEXIS 7868 (La. 1981).

• Defenses

•• Impossibility. — Although defendant in his brief to the appellate court alleged that his inability to sustain an erection precluded rape of any sort, under La. Rev. Stat. Ann. § 14:41, which defined rape, penetration “however slight” meant any penetration however slight of the aperture of the female genitalia even its external features. State v. Porter, 615 So. 2d 507, 1993 La. App. LEXIS 986 (Mar. 3, 1993), affirmed in part and reversed in part by, remanded by La. 93-1106, 639 So. 2d 1137, 1994 La. LEXIS 1871 (La. July 5, 1994), overruled by State v. Ford, La. App. 26422, 643 So. 2d 293, 1994 La. App. LEXIS 2418 (La.App. 2 Cir. Sept. 21, 1994).

• Scienter

•• Specific Intent. — Circumstantial evidence that defendant brutally attacked the victim in the middle of the night at the side of the road, did not rob her of her large purse, ordered her to remove her pants, removed them for her, and dragged her to a dark area was sufficient to show a specific intent under La. Rev. Stat. Ann. § 14:27(A) and convict defendant of attempted forcible rape under the former provisions of La. Rev. Stat. Ann. § 14:42.1(A). State v. Steward, 681 So. 2d 1007, 1996 La. App. LEXIS 2221 (Sept. 27, 1996).

Defendant’s specific intent to rape could be inferred where he accomplished an unauthorized entry into the home of a randomly selected woman for the purpose of having sex and he grabbed the victim by the front of her sweater and sought to prevent her departure by attempting to bolt the door; the fact that the victim successfully repelled defendant’s advances did not negate a finding of his intent to force her to have non-consensual intercourse through force or threats of physical violence. State v. Volkmann, 539 So. 2d 1279, 1989 La. App. LEXIS 450 (Mar. 15, 1989).

• Jury Instructions

•• Requests to Charge. — Trial court did not abuse its discretion in refusing to instruct the jury as to the penalties for attempted aggravated and forcible rape, where neither statute provided for a mandatory penalty. State v. Ford, 867 So. 2d 835, 2004 La. App. LEXIS 446 (Feb. 18, 2004), writ denied by La. 2004-1087, 883 So. 2d 1026, 2004 La. LEXIS 3024 (La. Oct. 8, 2004).

• Sentencing

•• Appeals

••• General Overview. — Sentence of 12 years at hard labor without benefits and without diminution of sentence for good behavior that was imposed after defendant pled guilty to forcible rape in violation of La. Rev. Stat. Ann. § 14:42.1 for having sexual intercourse with his 5-year old daughter was not excessive, where defendant was originally charged with aggravated rape in violation of La. Rev. Stat. Ann. § 14:42(A)(4) and received a substantial reduction in sentencing exposure through a plea bargain, the State agreed not to charge defendant as being an habitual offender, and defendant admitted during his plea bargain colloquy that he committed the acts that constituted the aggravated rape of his daughter. State v. Cooper, 774 So. 2d 1153, 2000 La. App. LEXIS 3331 (Dec. 15, 2000), writ denied by La. App. 38986, 871 So. 2d 1275, 2004 La. App. LEXIS 1275 (La.App. 2 Cir. May 20, 2004).

In sentencing defendant after he was found guilty of forcible rape, the trial court failed to order that at least two years of defendant’s sentence be served without benefit of parole, probation, or suspension of sentence as required by La. Rev. Stat. Ann. § 14:42.1; however, the court affirmed the sentence on appeal because neither defendant nor the State sought review of the sentence. State v. Veller, 532 So. 2d 846, 1988 La. App. LEXIS 1906 (Sept. 29, 1988).

Concurrent 30 and 10-year sentences of hard labor, which were imposed without benefit of probation, parole, or suspension, for forcible rape, pursuant to La. Rev. Stat. Ann. § 14:42.1, and for an aggravated crime against nature, pursuant to La. Rev. Stat. Ann. § 14:89.1, respectively, were within the statutory limits and were not excessive in violation of La. Const. art. I, § 20, in light of the nature of the crimes, the psychological stress suffered by the victim and her three-year-old child who was a witness, and defendant’s prior convictions. State v. Babson, 505 So. 2d 249, 1987 La. App. LEXIS 9264 (Apr. 8, 1987).

Imposition of the maximum sentence of 40 years at hard labor, without parole, probation, or suspension of sentence, was grossly disproportionate to the sentences imposed in similar cases of forcible rape under La. Rev. Stat. Ann. § 14:42.1 and constituted excessive punishment prohibited by La. Const. art. I, § 20, and U.S. Const. amend. VIII because defendant was a relatively young, first offender who had a steady work history, helped to support his three children, and did not brutally abuse the victim. State v. Lathers, 444 So. 2d 96, 1983 La. LEXIS 12366 (Dec. 9, 1983).

Defendants’ sentences were in the lower range of the authorized maximum, and were not excessive. State v. Vaughn, 431 So. 2d 358, 1982 La. LEXIS 12910 (May 17, 1982), remanded by 431 So. 2d 358, 1983 La. LEXIS 12562 (La. 1983).

Defendant’s sentence of 25 years at hard labor with two years of the sentence to be without benefit of probation, parole, or suspension of sentence pursuant to his conviction of forcible rape, La. Rev. Stat. Ann. § 14:42.1, was not excessive under La. Const. art. I, § 20; the trial court considered defendant’s criminal record of similar crimes, the repetitive nature of the crime, and the fact that the crime was committed on a child under the age of consent. State v. Acliese, 403 So. 2d 665, 1981 La. LEXIS 10020 (Sept. 8, 1981).

•• Corrections, Modifications & Reductions

••• Illegal Sentences. — Defendant’s sentences for forcible rape of his natural daughter in violation of La. Rev. Stat. Ann. § 14:42.1 were vacated on the ground that they were illegally lenient because the trial court did not specify that at least two years of the sentences be served without benefit of probation, parole, or suspension of sentence. State v. LeBouef, 708 So. 2d 808, 1998 La. App. LEXIS 308 (Feb. 20, 1998), writ denied by La. 98-0767, 724 So. 2d 206, 1998 La. LEXIS 2265 (La. July 2, 1998).

•• Cruel & Unusual Punishment. — Sentence of 40 years at hard labor imposed upon a first time felony offender convicted of forcible rape of his daughter in violation of La. Rev. Stat. Ann. § 14:42.1 was not found to constitute an excessive punishment under La. Const. art. I, § 20 because the offender’s behavior was not an isolated incident. State v. Jones, 729 So. 2d 95, 1999 La. App. LEXIS 352 (Feb. 23, 1999).

Because a forcible rape victim was a young child, defendant’s plea bargain significantly reduced his potential sentencing exposure, and a lesser sentence would deprecate the seriousness of the crime, a 20 year sentence was not excessive under La. Rev. Stat. Ann. § 14:42.1. State v. McDowell, 457 So. 2d 871, 1984 La. App. LEXIS 9640 (Oct. 10, 1984).

Defendant’s sentence of 25 years in prison at hard labor, with 2 years without benefit of parole, probation, or suspension of sentence, was within the sentencing range for forcible rape and comported with sentences in other case; given the trial judge’s reasons for sentencing and the record as a whole, the sentence was not excessive. State v. Nathan, 444 So. 2d 231, 1983 La. App. LEXIS 9980 (Dec. 22, 1983), writ of certiorari denied by 445 So. 2d 1232, 1984 La. LEXIS 8411 (La. 1984).

•• Guidelines

••• General Overview. — Pursuant to La. Code Crim. Proc. Ann. art. 894.1, the trial court properly stated for the record that it considered the sentencing guidelines and other relevant factors in sentencing defendant, who had pled guitly to forcible rape in violation of La. Rev. Stat. Ann. § 14:42.1 pursuant to a plea bargain, to 25 years at hard labor with 10 years to be served without benefit of probation, parole, or suspension; hence, the sentence, which was within the range permitted by La. Rev. Stat. Ann. § 14:42.1, was not unconstitutionally excessive in violation of La. Const. art. I, § 20. State v. Gillord, 653 So. 2d 810, 1995 La. App. LEXIS 820 (Apr. 5, 1995).

Pursuant to La. Rev. Stat. Ann. § 15:529.1, defendant’s 80-year sentence based upon his multiple offender status was proper because upon a second felony conviction, a defendant was subject to imprisonment of not more than twice the longest term prescribed for a first conviction; pursuant to La. Rev. Stat. Ann. § 14:42.1(B), a portion of his imprisonment had to be served without benefit of probation, parole, or suspension of sentence. State v. Jones, 606 So. 2d 81, 1992 La. App. LEXIS 2816 (Oct. 6, 1992).

Record reflected compliance with La. Code Crim. Proc. Ann. art. 894.1 sentencing guidelines in particularizing defendant’s eight-year sentence for attempted forcible rape. State v. Volkmann, 539 So. 2d 1279, 1989 La. App. LEXIS 450 (Mar. 15, 1989).

Defendant’s sentence of 15 years for forcible rape, with 10 years of the sentence to be served without benefit of probation, parole, or suspension, did not violate the language of the forcible rape statute, La. Rev. Stat. Ann. § 14:42.1, that at least two years be imposed without leniency; the court rejected defendant’s contention that § 14:42.1 permitted the sentencing court to designate no more than two years before allowing the specified leniency, noting that such an interpretation ignored the words “at least.” State v. Grant, 434 So. 2d 1252, 1983 La. App. LEXIS 8998 (June 28, 1983).

Sentence of 10 years at hard labor, without benefit of probation, parole, or suspension during the first two years of the term, was not apparently severe or excessive under La. Const. art. I, § 20 (1974), because rape was a very serious crime and the sentence was in the lower range of the maximum authorized by La. Rev. Stat. Ann. § 14:42.1. State v. Vaughn, 431 So. 2d 358, 1982 La. LEXIS 12910 (May 17, 1982), remanded by 431 So. 2d 358, 1983 La. LEXIS 12562 (La. 1983).

••• Adjustments & Enhancements

•••• Criminal History

••••• Prior Felonies. — Pursuant to La. Rev. Stat. Ann. § 15:529.1, defendant’s 80-year sentence based upon his multiple offender status was proper because upon a second felony conviction, a defendant was subject to imprisonment of not more than twice the longest term prescribed for a first conviction; pursuant to La. Rev. Stat. Ann. § 14:42.1(B), a portion of his imprisonment had to be served without benefit of probation, parole, or suspension of sentence. State v. Jones, 606 So. 2d 81, 1992 La. App. LEXIS 2816 (Oct. 6, 1992).

•• Imposition

••• General Overview. — Where a the trial judge, after considering the sentencing factors under La. Code Crim. Proc. Ann. art. 894.1, particularized the sentence to each defendant convicted of forcible rape and considered the offense and its seriousness, and the sentences of 20 years at hard labor without benefit of parole, probation, or suspension of sentence were not grossly out of proportion to the severity of the offense nor were they more than a needless and purposeless imposition of pain and suffering, the sentences were not excessive in violation of La. Const., art. I, § 20. State v. Standifer, 513 So. 2d 481, 1987 La. App. LEXIS 10092 (Sept. 23, 1987).

After a conviction for forcible rape, in the absence of a complete articulation of reasons by the sentencing judge, a defendant’s sentence of 15 years at hard labor, two years without probation, parole, or suspension of sentence was excessive and a remand for resentencing was required. State v. Truitt, 500 So. 2d 355, 1987 La. LEXIS 8264 (Jan. 12, 1987).

La. Rev. Stat. Ann. § 14:42.1 requires that at least two years of the sentence imposed shall be without benefit of probation, parole or suspension of sentence; the trial judge’s failure to designate how much of defendant’s sentence would be without these benefits rendered the sentence unlawfully lenient. State v. Lodge, 447 So. 2d 88, 1984 La. App. LEXIS 8345 (Mar. 14, 1984).

Defendant’s sentence of 25 years in prison at hard labor, with 2 years without benefit of parole, probation, or suspension of sentence, was within the sentencing range for forcible rape and comported with sentences in other case; given the trial judge’s reasons for sentencing and the record as a whole, the sentence was not excessive. State v. Nathan, 444 So. 2d 231, 1983 La. App. LEXIS 9980 (Dec. 22, 1983), writ of certiorari denied by 445 So. 2d 1232, 1984 La. LEXIS 8411 (La. 1984).

••• Factors. — Where defendant who had a history of mental illness was determined to be sane, and defendant was convicted for forcible rape and aggravated incest, but the trial court gave no reasons for sentencing, nor indicated in any way that it had considered the sentencing factors in La. Code Crim. Proc. Ann. art. 894.1, and the case was remanded to the trial court for resentencing on separate grounds, the mental illness of defendant was to be considered as a mitigating factor in resentencing. State v. Foster, 834 So. 2d 1188, 2002 La. App. LEXIS 3923 (Dec. 11, 2002).

Pursuant to La. Code Crim. Proc. Ann. art. 894.1, the trial court properly stated for the record that it considered the sentencing guidelines and other relevant factors in sentencing defendant, who had pled guitly to forcible rape in violation of La. Rev. Stat. Ann. § 14:42.1 pursuant to a plea bargain, to 25 years at hard labor with 10 years to be served without benefit of probation, parole, or suspension; hence, the sentence, which was within the range permitted by La. Rev. Stat. Ann. § 14:42.1, was not unconstitutionally excessive in violation of La. Const. art. I, § 20. State v. Gillord, 653 So. 2d 810, 1995 La. App. LEXIS 820 (Apr. 5, 1995).

Forcible rape defendant who had raped the victim under a threat of death while intoxicated and placed his hand over the victim’s mouth did not receive an excessive sentence when he received 12 years imprisonment at hard labor given the offense and that the maximum sentence possible was 40 years imprisonment at hard labor. State v. Dowden, 461 So. 2d 569, 1984 La. App. LEXIS 10125 (Dec. 12, 1984).

•• Proportionality. — Defendant’s sentences for forcible rape of his natural daughter in violation of La. Rev. Stat. Ann. § 14:42.1 were vacated on the ground that they were illegally lenient because the trial court did not specify that at least two years of the sentences be served without benefit of probation, parole, or suspension of sentence. State v. LeBouef, 708 So. 2d 808, 1998 La. App. LEXIS 308 (Feb. 20, 1998), writ denied by La. 98-0767, 724 So. 2d 206, 1998 La. LEXIS 2265 (La. July 2, 1998).

Eight-year sentence was not disproportionate because it was not relatively harsh for a conviction of attempted forcible rape, defendant’s sentence was at the lower middle range of alternatives on the sentencing spectrum and was considerably less than the statutory maximum, defendant attempted to commit a serious sex crime while serving probation on an earlier felony conviction, the sentence did not appear to impose purposeless pain and suffering upon defendant, and it was not grossly out of proportion to the severity of the offense. State v. Volkmann, 539 So. 2d 1279, 1989 La. App. LEXIS 450 (Mar. 15, 1989).

Imposition of the maximum sentence of 40 years at hard labor, without parole, probation, or suspension of sentence, was grossly disproportionate to the sentences imposed in similar cases of forcible rape under La. Rev. Stat. Ann. § 14:42.1 and constituted excessive punishment prohibited by La. Const. art. I, § 20, and U.S. Const. amend. VIII because defendant was a relatively young, first offender who had a steady work history, helped to support his three children, and did not brutally abuse the victim. State v. Lathers, 444 So. 2d 96, 1983 La. LEXIS 12366 (Dec. 9, 1983).

Fifteen year sentence was not grossly disproportion to the offense. State v. Green, 443 So. 2d 531, 1983 La. LEXIS 12353 (Nov. 28, 1983).

•• Ranges. — Trial court did not abuse its discretion in refusing to instruct the jury as to the penalties for attempted aggravated and forcible rape, where neither statute provided for a mandatory penalty. State v. Ford, 867 So. 2d 835, 2004 La. App. LEXIS 446 (Feb. 18, 2004), writ denied by La. 2004-1087, 883 So. 2d 1026, 2004 La. LEXIS 3024 (La. Oct. 8, 2004).

Defendant’s 25 year sentence at hard labor for the forcible rape of the victim was not excessive or constitutionally impermissible because it was within the statutory guidelines for such crime, it took into consideration the trauma to the victim, and considered defendant’s remorselessness and deceit. State v. Reaves, 569 So. 2d 650, 1990 La. App. LEXIS 2428 (Oct. 31, 1990), writ of certiorari denied by 576 So. 2d 25, 1991 La. LEXIS 549 (La. 1991).

Sentences of 20 years for forcible rape and 15 years for aggravated burglary were not excessive and accorded with guidelines where the court reviewed the factors, including prior arrests, and defendant could have received 40 and 30 years. State v. Roberts, 522 So. 2d 1237, 1988 La. App. LEXIS 824 (Mar. 10, 1988).

• Postconviction Proceedings

•• Motions for New Trial. — Despite a dispute in the evidence as to the events preceding a rape, a defendant’s motion for a new trial was properly denied, because a reasonable juror could have found the defendant guilty of forcible rape beyond a reasonable doubt. State v. Truitt, 500 So. 2d 355, 1987 La. LEXIS 8264 (Jan. 12, 1987).

•• Sex Offenders

••• General Overview. — Defendant was entitled to withdraw a guilty plea where a trial court failed to notify him of the statutory sex offender registration requirements pursuant to La. Rev. Stat. Ann. § 15:543(A); the failure undercut the voluntariness of the plea to forcible rape. State v. Johnson, 769 So. 2d 660, 2000 La. App. LEXIS 2525 (Sept. 6, 2000).

• Appeals

•• Reversible Errors

••• General Overview. — Conviction for forcible rape in violation of La. Rev. Stat. Ann. § 14:42.1 withstood scrutiny for errors patent where defendant had been properly advised of his rights to trial by jury, of confrontation, and to remain silent, and informed of the consequences of his guilty plea; where no assignments of error were made on appeal, a review by the appellate court of these factors was sufficient under La. Code Crim. Proc. Ann. art. 920. State v. Dominick, 487 So. 2d 646, 1986 La. App. LEXIS 6690 (Apr. 14, 1986).

•• Reviewability

••• General Overview. — Because a defendant’s appeal of his conviction in a district court for forcible rape was taken before the effective date of La. Const., art. V, § 5(D), the appeal was to the Supreme Court of Louisiana, not a court of appeal. State v. Truitt, 500 So. 2d 355, 1987 La. LEXIS 8264 (Jan. 12, 1987).

•• Standards of Review

••• General Overview. — As provided in La. Const. of 1974, art. V, § 10, an appellate court reviewed both the facts and the law in an adjudication of a juvenile as a delinquent for committing a forcible rape as defined in La. Rev. Stat. Ann. § 14.42.1 and held that the State had proved beyond a reasonable doubt that the child committed a delinquent act, as was the State’s burden under former La. Code Juv. Proc. Ann. art. 73 (now La. Child. Code Ann. art. 833). In Interest of Thomas, 395 So. 2d 912, 1981 La. App. LEXIS 3626 (Feb. 16, 1981), writ of certiorari denied by 399 So. 2d 608, 1981 La. LEXIS 7868 (La. 1981).

••• Substantial Evidence

•••• General Overview. — Defendant’s claim of insufficiency of the evidence to convict him of attempted forcible rape was rejected, as forensic evidence of rape was not required to convict; the testimony of the victim alone was sufficient, and portions of her account, including her claim that she never dated defendant, had been corroborated by her mother and another witness. State v. Robinson, 833 So. 2d 1207, 2002 La. App. LEXIS 3796 (Dec. 11, 2002).

Evidence was sufficient to support that defendants forced the victim into a van and drove to a secluded area and that defendants had the specific intent to forcibly rape the victim and did an act in furtherance of that purpose by fondling the victim without her consent; thus, defendants’ convictions for second-degree kidnapping, a violation of La. Rev. Stat. Ann. § 14:44.1(A)(3), (B)(1), and attempted rape, a violation of La. Rev. Stat. Ann. § 14:42.1(A), were affirmed. State v. Baker, 796 So. 2d 145, 2001 La. App. LEXIS 2010 (Sept. 26, 2001).

Where defendant was charged with forcible rape in violation of La. Rev. Stat. Ann. § 14:42.1, the evidence was sufficient to support defendant’s conviction for simple rape in violation of La. Rev. Stat. Ann. § 14:43, even though there was no evidence to prove the elements of simple rape; the evidence was sufficient to support the elements of forcible rape. State v. Wilkinson, 772 So. 2d 758, 2000 La. App. LEXIS 2490 (Oct. 18, 2000), writ denied by La. 2000-3161, 799 So. 2d 494, 2001 La. LEXIS 4050 (La. Oct. 12, 2001).

Evidence established beyond a reasonable doubt that the degree of force employed by defendant in his sexual assault on a pregnant woman at gunpoint warranted the greater punishment of a conviction for aggravated rape under La. Rev. Stat. Ann. § 14:42(2) rather than the lesser punishment applicable to forcible rape under La. Rev. Stat. Ann. § 14:42.1. State v. Clark, 437 So. 2d 879, 1983 La. App. LEXIS 9099 (Aug. 15, 1983), writ of certiorari denied by 442 So. 2d 460, 1983 La. LEXIS 12313 (La. 1983).

EVIDENCE

• Inferences & Presumptions

•• Inferences. — Where the victim was four years old and the defendant, her father, forced sex upon her and made her promise not to tell, the evidence was sufficient to establish the elements of forcible rape in violation of La. Rev. Stat. Ann. § 14:42.1; the inference that the child was small enough for the father to overpower her and that the victim was forced to submit were permissible from the evidence. State v. Straughter, 727 So. 2d 1283, 1999 La. App. LEXIS 361 (Feb. 10, 1999), writ denied by La. 99-0704, 747 So. 2d 14, 1999 La. LEXIS 2024 (La. July 2, 1999).

• Procedural Considerations

•• Weight & Sufficiency. — Evidence was sufficient to support defendant’s conviction of attempted aggravated rape in violation of La. Rev. Stat. Ann. §§ 14:42(1) and (2) and 14:27(42), as opposed to attempted forcible rape, as required by La. Rev. Stat. Ann. § 15:438, where (1) the victim resisted defendant and he pushed her down, (2) defendant unzipped his pants, took out his penis, got on top of the victim, and tried to penetrate her, (3) defendant beat the victim’s head against the floor and choked her, (4) the victim was threatened with death and was actually injured, and (5) only the continual knocking on the bathroom door kept defendant from completing the sex act. State v. Ford, 867 So. 2d 835, 2004 La. App. LEXIS 446 (Feb. 18, 2004), writ denied by La. 2004-1087, 883 So. 2d 1026, 2004 La. LEXIS 3024 (La. Oct. 8, 2004).

Victim’s testimony and DNA evidence were sufficient evidence to convict defendant of attempted forcible rape and attempted oral sexual battery. State v. Hannon, 852 So. 2d 1141, 2003 La. App. LEXIS 2322 (Aug. 20, 2003).

Victim’s testimony that a former boyfriend broke into her apartment, threatened to stab her with a screwdriver, and sexually assaulted her was sufficient to establish forcible rape, although defendant claimed a consensual relationship; the credibility determination was within the province of the jury. State v. Enclard, 850 So. 2d 845, 2003 La. App. LEXIS 1795 (June 19, 2003).

In a case where defendant, a former police officer, was convicted of five forcible rapes and three second-degree kidnappings, the evidence was sufficient to convict defendant of the forcible rape count that occurred in June 1999; defendant had sex with the victim against the victim’s will, did not pay the victim for the sex, and threatened the victim with either harm or jail if the victim did not submit. State v. Lee, 844 So. 2d 970, 2003 La. App. LEXIS 1065 (Apr. 2, 2003), writ denied by La. 2003-1247, 855 So. 2d 330, 2003 La. LEXIS 2929 (La. Oct. 10, 2003).

In a case where defendant, a former police officer was convicted of five forcible rapes and three second-degree kidnappings, the evidence was sufficient to convict defendant of the forcible rape count that occurred in July or August of 1999; even though the victim who had previously been raped by defendant entered the car intending to prostitute herself, any rational trier of fact could have found beyond a reasonable doubt that the victim did not consent to intercourse with defendant. State v. Lee, 844 So. 2d 970, 2003 La. App. LEXIS 1065 (Apr. 2, 2003), writ denied by La. 2003-1247, 855 So. 2d 330, 2003 La. LEXIS 2929 (La. Oct. 10, 2003).

Evidence that defendant raped and kidnapped a young victim was sufficient, despite the lack of physical evidence, where the victim testified that defendant took her from a bus stop on the pretext of driving her to school, and then took her to his apartment where he forced her to engage in vaginal sexual intercourse. State v. Tapps, 832 So. 2d 995, 2002 La. App. LEXIS 3260 (Oct. 29, 2002), writ denied by La. 2002-2921, 841 So. 2d 789, 2003 La. LEXIS 1180 (La. Apr. 21, 2003).

Where defendant was charged with forcible rape in violation of La. Rev. Stat. Ann. § 14:42.1, the evidence was sufficient to support defendant’s conviction for simple rape in violation of La. Rev. Stat. Ann. § 14:43, even though there was no evidence to prove the elements of simple rape; the evidence was sufficient to support the elements of forcible rape. State v. Wilkinson, 772 So. 2d 758, 2000 La. App. LEXIS 2490 (Oct. 18, 2000), writ denied by La. 2000-3161, 799 So. 2d 494, 2001 La. LEXIS 4050 (La. Oct. 12, 2001).

Sufficient evidence supported defendant’s conviction for the forcible rape of his 13-year old niece where the jury found the testimony of the victim and the medical evidence more credible than defendant’s testimony. State v. Frith, 747 So. 2d 1269, 1999 La. App. LEXIS 3454 (Dec. 8, 1999), writ denied by La. 2000-0419, 781 So. 2d 1256, 2001 La. LEXIS 367 (La. Jan. 26, 2001).

Sufficient evidence was presented to support defendant’s conviction for attempted aggravated rape; defendant’s contention that the evidence supported only a conviction of forcible rape was meritless because the victim testified that defendant attacked her from behind, bit her on the neck, ripped open her dress, and continued to fight with the victim as she fought back. State v. Brown, 742 So. 2d 1051, 1999 La. App. LEXIS 2648 (Sept. 28, 1999), writ denied by La. 1999-3148, 760 So. 2d 340, 2000 La. LEXIS 1218 (La. Apr. 20, 2000), writ denied by La. 2001-0566, 800 So. 2d 377, 2001 La. LEXIS 3940 (La. Oct. 26, 2001).

On a forcible rape charge, a victim’s testimony that penetration took place was sufficient to establish penetration and her testimony was corroborated by scientific evidence and a jury could have found that her resistance was overcome by force. State v. Standifer, 513 So. 2d 481, 1987 La. App. LEXIS 10092 (Sept. 23, 1987).

• Testimony

•• Credibility

••• Impeachment

•••• Bias, Motive & Prejudice. — In a trial for forcible rape, the trial court did not err in failing to declare a mistrial under La. Code Crim. Proc. Ann. art. 770(2) when defendant’s wife testified that defendant had hit her in the face; by testifying as an alibi witness, the wife subjected herself to cross-examination on any relevant matter, and the “other crime” evidence was relevant to show that defendant used force or threats of physical violence, which was one of the elements of forcible rape under La. Rev. Stat. Ann. § 14:42.1. State v. Prestenback, 542 So. 2d 660, 1989 La. App. LEXIS 674 (Apr. 12, 1989).
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Developments in the Law, 1986-1987: A Faculty Symposium: Criminal Procedure. 48 La. L. Rev. 257 (November, 1987).

Comment: Decisions Between Consenting Adults Made in Private-No Place for the Government to Tread. 60 La. L. Rev. 877 (Spring, 2000).

Casenote: State v. Baxley: A Disappointing Louisiana Supreme Court Decision. 21 S.U. L. Rev. 129 (Spring, 1994).

General Law Reviews. — Prosecution: Sexual Assault Victim’s Rights in Theory and Practice Symposium: The Second Wave: An Agenda for the Next Thirty Years of Rape Law Reform. 38 Suffolk U. L. Rev. 467 (2005).

§ 43. Simple rape.

A. Simple rape is a rape committed when the anal, oral, or vaginal sexual intercourse is deemed to be without the lawful consent of a victim because it is committed under any one or more of the following circumstances:

(1) When the victim is incapable of resisting or of understanding the nature of the act by reason of a stupor or abnormal condition of mind produced by an intoxicating agent or any cause and the offender knew or should have known of the victim’s incapacity.

(2) When the victim, through unsoundness of mind, is temporarily or permanently incapable of understanding the nature of the act and the offender knew or should have known of the victim’s incapacity.

(3) When the female victim submits under the belief that the person committing the act is her husband and such belief is intentionally induced by any artifice, pretense, or concealment practiced by the offender.

B. Whoever commits the crime of simple rape shall be imprisoned, with or without hard labor, without benefit of parole, probation, or suspension of sentence, for not more than twenty-five years. (Acts 1978, No. 239, § 1; Acts 1990, No. 722, § 1; Acts 1995, No. 946, § 2; Acts 1997, No. 862, § 1, eff. Aug. 15, 1997; Acts 2001, No. 131, § 1, eff. Aug. 15, 2001; Acts 2001, No. 301, § 1, eff. Aug. 15, 2001; Acts 2003, No. 232, § 1, eff. Aug. 15, 2003; Acts 2003, No. 759, § 1, eff. Aug. 15, 2003; Acts 2010, No. 359, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 359 substituted “victim, through unsoundness of mind, is temporarily or permanently incapable of” for “victim is incapable, through unsoundness of mind, whether temporary or permanent, or” in (A)(2).

2003 Amendments. — Acts 2003, No. 232, § 1, effective August 15, 2003, deleted “who is not the spouse of the offender” following “lawful consent of the victim” in (A); deleted former (B), and redesignated former (C) as (B).

Acts 2003, No. 759, § 1, effective August 15, 2003, deleted “other than the administration by the offender of any narcotic or anesthetic agent or other controlled dangerous substance” following “any cause” in (A)(1).

2001 Amendments. — Acts 2001, No. 131, § 1, effective August 15, 2001, deleted “and without the knowledge of the victim” following “offender” in (A)(1).

Acts 2001, No. 301, § 1, effective August 15, 2001, inserted “oral” following “the anal” in (A).

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 9:362.

Definitions, see La. R.S. 15:536.

Sentencing of sexual offenders; serial sexual offenders, see La. R.S. 15:537.

Conditions of probation, parole, and suspension or diminution of sentence, see La. R.S. 15:538.

Definitions, see La. R.S. 15:541.

Diminution of sentence for good behavior, see La. R.S. 15:571.3.

Refusal to hire or contract; termination of employment; exemption; appeal procedure; waiver, see La. R.S. 40:1300.53.

Definitions, see La. R.S. 44:51.

Basic rights for victim and witness, see La. R.S. 46:1844.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — Where a sentence imposed for aggravated oral sexual battery was illegally lenient insofar as the trial judge failed to specify that the sentence be served without benefit of parole, probation, or suspension as required by La. Rev. Stat. Ann. § 14:43.C but the State did not preserve its right to appeal the sentence by either filing a motion to reconsider sentence or making a timely objection as required by La. Code Crim. Proc. Ann. arts. 881.2(B), 881.1(D), the appellate court was unable to review the error since it was not preserved in the trial court. State v. Murray, 782 So. 2d 132, 2001 La. App. LEXIS 460 (Feb. 28, 2001), writ denied by La. 2001-1026, 810 So. 2d 1137, 2002 La. LEXIS 653 (La. Feb. 22, 2002), writ denied by La. 2001-1854, 812 So. 2d 650, 2002 La. LEXIS 1031 (La. Mar. 28, 2002), writ denied by La. 2003-0122, 865 So. 2d 716, 2004 La. LEXIS 380 (La. Feb. 6, 2004).

•• Sex Crimes

••• Sexual Assault

•••• General Overview. — Evidence in the form of testimony by the victim that defendant raped her from the time she was 8 years old until she was 12 years old, and that defendant would have sexual intercourse with her 2-3 times per week and ejaculated in her was sufficient to support a conviction for aggravated rape; thus, the compromise verdict of simple rape was not erroneous. State v. Malvoisin, 779 So. 2d 73, 2001 La. App. LEXIS 213 (Jan. 24, 2001), writ denied by La. 2001-0484, 806 So. 2d 667, 2002 La. LEXIS 279 (La. Jan. 25, 2002), writ denied by La. 2004-2552, 896 So. 2d 28, 2005 La. LEXIS 403 (La. Feb. 18, 2005).

Defendant’s conviction for simple rape was affirmed upon a sufficiency of the evidence challenge under La. Rev. Stat. Ann. §§ 14:41, 14:43, and 15:438 based upon a medical doctor’s testimony in regard to penetration which was an element of the crime of simple rape and based upon the testimony of the victim and her mother. State v. Rogers, 772 So. 2d 960, 2000 La. App. LEXIS 2946 (Nov. 28, 2000), writ denied by La. 2001-0204, 802 So. 2d 641, 2001 La. LEXIS 3342 (La. Dec. 7, 2001).

La. Code Crim. Proc. Ann. art. 814(A)(10) makes simple rape in violation of La. Rev. Stat. Ann. § 14:43 a legislatively authorized responsive verdict to a charge of forcible rape in violation of La. Rev. Stat. Ann. § 14:42.1 State v. Wilkinson, 772 So. 2d 758, 2000 La. App. LEXIS 2490 (Oct. 18, 2000), writ denied by La. 2000-3161, 799 So. 2d 494, 2001 La. LEXIS 4050 (La. Oct. 12, 2001).

In the defendant’s convictions for armed robbery, aggravated kidnapping, second degree kidnapping, and aggravated rape, the trial court properly refused to list all the responsive verdicts to aggravated rape in its jury charge under La. Code Crim. Proc. Ann. art. 814(A)(8), and La. Rev. Stat. Ann. § 14:43(A)(1) — (3), because the record lacked evidence to support verdicts of simple rape or attempted simple rape. State v. George, 652 So. 2d 1382, 1995 La. App. LEXIS 798 (Apr. 5, 1995), writ of certiorari denied by La. 95-1151, 660 So. 2d 855, 1995 La. LEXIS 2379 (La. Sept. 29, 1995).

Where the evidence was sufficient to support the charged offense of attempted aggravated rape, a violation of La. Rev. Stat. Ann. § 14:42, defendant’s failure to object to the improper responsive verdict instruction on attempted simple rape, a violation of § 14:43, could not complain of the a jury’s responsive verdict, even though at the time of the offense attempted simple rape was enumerated in La. Code Crim. Proc. Ann. art. 814(9) as a responsive verdict to attempted aggravated rape; the court noted that the crime of attempted simple rape was not truly a lesser and included grade of attempted aggravated rape because all of the essential elements of attempted simple rape were not included in the crime of attempted aggravated rape of a victim under 12 years of age. State v. Thomas, 424 So. 2d 254, 1982 La. LEXIS 12735 (Nov. 29, 1982).

La. Rev. Stat. Ann. § 14:43.1 merely creates a lesser degree of the crime, permitting a responsive verdict, La. Code Crim. Proc. Ann. art. 814(A)(8), to the charge of aggravated rape, La. Rev. Stat. Ann. § 14:42; it does not repeal or make ambiguous the more serious offense of aggravated rape defined by La. Rev. Stat. Ann. § 14:42(A)(2). State v. Fletcher, 341 So. 2d 340, 1976 La. LEXIS 5321 (Dec. 13, 1976).

Since the state had the burden of proving beyond a reasonable doubt that the crime of rape occurred, and one of the elements of rape was that it was without the lawful consent of the female under La. Rev. Stat. Ann. § 14:42, :43, the defendant’s exculpatory statement, that the victim’s boyfriend was attacked and the victim was dragged off to a ditch, was admissible as relevant because it admitted that the defendant was at the scene of the rape and it tended to negative the possibility that the defendant’s intercourse with the victim was purely consensual. State v. Reed, 324 So. 2d 373, 1975 La. LEXIS 5208 (Dec. 8, 1975).

Defendants convictions for simple rape in violation of La. Rev. Stat. Ann. § 14:43 were set aside when the jury failed to return a verdict for each defendant as statutorily required. State v. Comeaux, 277 So. 2d 647, 1973 La. LEXIS 5999 (May 7, 1973).

Simple rape, under La. Rev. Stat. Ann. § 14:43, was a lesser-included offense of aggravated rape, under La. Rev. Stat. Ann. § 14:42, and was a responsive verdict to that charge under the provisions of former La. Rev. Stat. Ann. § 15:405 (now La. Code Crim. Proc. Ann. art. 815). State v. Miller, 237 LA. 266, 111 So. 2d 108, 1959 La. LEXIS 998 (Apr. 27, 1959).

The verdict of attempted simple rape was not illegal; the crime of attempted simple rape was not of greater magnitude than the crime of attempted aggravated rape; in cases of attempted simple rape, no minimum sentence was exacted and the maximum sentence was 10 years, or one-half of the maximum prescribed for the substantive offense, while in the greater offense, attempted aggravated rape, the maximum sentence was 20 years, because the substantive crime was punishable by death. State v. Broussard, 217 LA. 90, 46 So. 2d 48, 1950 La. LEXIS 955 (Mar. 20, 1950).

• Jury Instructions

•• Particular Instructions

••• Lesser Included Offenses. — Trial court did not err in excluding simple rape under La. Rev. Stat. Ann. § 14:43 and attempted simple rape under La. Rev. Stat. Ann. § 14:27 as responsive verdicts pursuant to La. Code Crim. Proc. Ann. art. 814(C) and La. Code Crim. Proc. Ann. art. 803 to a charge of aggravated rape where, although a preliminary injunction prohibiting defendant from communicating with the victim would prohibit her being considered defendant’s spouse under La. Rev. Stat. Ann. § 14:43B, there was no evidence of her incapacity; accordingly, whereby the special circumstances enumerated in La. Rev. Stat. Ann. § 14:43A(1), (2), and (3) did not apply. State v. Berry, 684 So. 2d 439, 1996 La. App. LEXIS 2689 (Nov. 8, 1996), writ denied by La. 97-0278, 703 So. 2d 603, 1997 La. LEXIS 3191 (La. Oct. 10, 1997).

• Sentencing

•• Capital Punishment

••• Cruel & Unusual Punishment. — Where a death penalty imposed on defendant was set aside by the United States Supreme Court, the appropriate sentence for aggravated rape was the most severe constitutional penalty established for a lesser-included offense at the time the crime was committed; therefore, defendant was to be resentenced to 20 years at hard labor pursuant to La. Rev. Stat. §§ 14:27(D)(1), 14:43. State v. Watts, 340 So. 2d 261, 1976 La. LEXIS 4304 (Nov. 30, 1976).

• Appeals

•• Reviewability

••• Preservation for Review

•••• General Overview. — Where a sentence imposed for aggravated oral sexual battery was illegally lenient insofar as the trial judge failed to specify that the sentence be served without benefit of parole, probation, or suspension as required by La. Rev. Stat. Ann. § 14:43.C but the State did not preserve its right to appeal the sentence by either filing a motion to reconsider sentence or making a timely objection as required by La. Code Crim. Proc. Ann. arts. 881.2(B), 881.1(D), the appellate court was unable to review the error since it was not preserved in the trial court. State v. Murray, 782 So. 2d 132, 2001 La. App. LEXIS 460 (Feb. 28, 2001), writ denied by La. 2001-1026, 810 So. 2d 1137, 2002 La. LEXIS 653 (La. Feb. 22, 2002), writ denied by La. 2001-1854, 812 So. 2d 650, 2002 La. LEXIS 1031 (La. Mar. 28, 2002), writ denied by La. 2003-0122, 865 So. 2d 716, 2004 La. LEXIS 380 (La. Feb. 6, 2004).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Decisions Between Consenting Adults Made in Private-No Place for the Government to Tread. 60 La. L. Rev. 877 (Spring, 2000).

Note: State v. Woods: Interspousal Burglary in Louisiana — Too Many Doors Left Open? 51 La. L. Rev. 161 (September, 1990).

Casenote: State v. Baxley: A Disappointing Louisiana Supreme Court Decision. 21 S.U. L. Rev. 129 (Spring, 1994).

§ 43.1. Sexual battery.

A. Sexual battery is the intentional touching of the anus or genitals of the victim by the offender using any instrumentality or any part of the body of the offender, or the touching of the anus or genitals of the offender by the victim using any instrumentality or any part of the body of the victim, when any of the following occur:

(1) The offender acts without the consent of the victim.

(2) The act is consensual but the other person, who is not the spouse of the offender, has not yet attained fifteen years of age and is at least three years younger than the offender.

(3) The offender is seventeen years of age or older and any of the following exist:

(a) The act is without consent of the victim, and the victim is prevented from resisting the act because either of the following conditions exist:

(i) The victim has paraplegia, quadriplegia, or is otherwise physically incapable of preventing the act due to a physical disability.

(ii) The victim is incapable, through unsoundness of mind, of understanding the nature of the act, and the offender knew or should have known of the victim’s incapacity.

(b) The act is without consent of the victim, and the victim is sixty-five years of age or older.

B. Lack of knowledge of the victim’s age shall not be a defense. However, normal medical treatment or normal sanitary care shall not be construed as an offense under the provisions of this Section.

C. (1) Whoever commits the crime of sexual battery shall be punished by imprisonment, with or without hard labor, without benefit of parole, probation, or suspension of sentence, for not more than ten years.

(2) Whoever commits the crime of sexual battery on a victim under the age of thirteen years when the offender is seventeen years of age or older shall be punished by imprisonment at hard labor for not less than twenty-five years nor more than ninety-nine years. At least twenty-five years of the sentence imposed shall be served without benefit of parole, probation, or suspension of sentence.

(3) Whoever commits the crime of sexual battery by violating the provisions of Paragraph (A)(3) of this Section shall be imprisoned at hard labor for not less than twenty-five years nor more than ninety-nine years. At least twenty-five years of the sentence imposed shall be served without benefit of parole, probation, or suspension of sentence.

(4) Upon completion of the term of imprisonment imposed in accordance with Paragraphs (2) and (3) of this Subsection, the offender shall be monitored by the Department of Public Safety and Corrections through the use of electronic monitoring equipment for the remainder of his natural life.

(5) Unless it is determined by the Department of Public Safety and Corrections, pursuant to rules adopted in accordance with the provisions of this Subsection, that a sexual offender is unable to pay all or any portion of such costs, each sexual offender to be electronically monitored shall pay the cost of such monitoring.

(6) The costs attributable to the electronic monitoring of an offender who has been determined unable to pay shall be borne by the department if, and only to the degree that, sufficient funds are made available for such purpose whether by appropriation of state funds or from any other source.

(7) The Department of Public Safety and Corrections shall develop, adopt, and promulgate rules in the manner provided in the Administrative Procedure Act that provide for the payment of such costs. Such rules shall contain specific guidelines which shall be used to determine the ability of the offender to pay the required costs and shall establish the reasonable costs to be charged. Such rules may provide for a sliding scale of payment so that an offender who is able to pay a portion, but not all, of such costs may be required to pay such portion. (Added by Acts 1978, No. 239, § 1; Amended by Acts 1981, No. 624, § 1, eff. July 20, 1981; Acts 1984, No. 924, § 1; Acts 1991, No. 654, § 1; Acts 1995, No. 946, § 2; Acts 2003, No. 232, § 1, eff. Aug. 15, 2003; Acts 2006, No. 103, § 1, eff. Aug. 15, 2006; Acts 2008, No. 33, § 1, eff. Aug. 15, 2008; Acts 2011, No. 67, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 67 rewrote (A); in (B), deleted “where the victim is under seventeen” following “However” and “of an infant” following “normal sanitary care”; added (C)(3); redesignated former (C)(3) through (C)(6) as (C)(4) through (C)(7); and substituted “Paragraphs (2) and (3) of this Subsection” for “Paragraph (2) of this Subsection” in (C)(4).

2008 Amendments. — Acts 2008, No. 33, § 1, effective August 15, 2008, substituted “ninety-nine years” for “life imprisonment” in (C)(2).

2006 Amendments. — Acts 2006, No. 103, § 1, effective August 15, 2006, added (C)(2)-(6).

2003 Amendments. — Acts 2003, No. 232, § 1, effective August 15, 2003, in (A), deleted “who is not the spouse of the offender” following “acts with another person,” inserted “the act is consensual but” following “without the consent of the victim, or where,” and inserted “who is not the spouse of the offender” preceding “has not yet attained fifteen years.”

Quoted Statutory Material. — Acts 2006, No. 103, § 2, provides that “This Act shall be known hereafter as ‘The Mary Jean Thigpen Law’ in memory of Mary Jean Thigpen, a four year old who was murdered on November 12, 2001, by a multiple sexual offender.”

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 9:362.

Definitions, see La. R.S. 15:536.

Sentencing of sexual offenders; serial sexual offenders, see La. R.S. 15:537.

Conditions of probation, parole, and suspension or diminution of sentence, see La. R.S. 15:538.

Definitions, see La. R.S. 15:541.

Diminution of sentence for good behavior, see La. R.S. 15:571.3.

Definitions, see La. R.S. 24:932.

Refusal to hire or contract; termination of employment; exemption; appeal procedure; waiver, see La. R.S. 40:1300.53.

Definitions, see La. R.S. 44:51.

Basic rights for victim and witness, see La. R.S. 46:1844.

Time limitation for certain sex offenses, see La. C.Cr.P. Art. 571.1.

JUDICIAL DECISIONS

INDEX

CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Double Jeopardy

••• Criminal Process

•••• Cruel & Unusual Punishment

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview

••• Domestic Offenses

•••• General Overview

•• Inchoate Crimes

••• Attempt

•••• General Overview

•• Sex Crimes

••• General Overview

••• Sexual Assault

•••• General Overview

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview

• Accusatory Instruments

•• General Overview

• Double Jeopardy

•• Attachment Jeopardy

• Guilty Pleas

•• Changes & Withdrawals

• Counsel

•• Right to Counsel

••• Arraignments

• Scienter

•• General Overview

•• Specific Intent

• Jury Instructions

•• Particular Instructions

••• Lesser Included Offenses

• Sentencing

•• Alternatives

••• General Overview

•• Consecutive Sentences

•• Cruel & Unusual Punishment

•• Guidelines

••• Departures

•••• General Overview

•• Imposition

••• General Overview

••• Factors

••• Pronouncement

•• Proportionality

•• Ranges

• Appeals

•• Reviewability

••• Preservation for Review

•••• General Overview

•• Standards of Review

••• Abuse of Discretion

•••• General Overview

••• Substantial Evidence

•••• General Overview

EVIDENCE

• Hearsay

•• Exceptions

••• Spontaneous Statements

•••• General Overview

•••• Criminal Trials

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor

•• Weight & Sufficiency

• Relevance

•• Sex Offenses

••• Similar Crimes

•••• General Overview

GOVERNMENTS

• Legislation

•• Interpretation

CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Double Jeopardy. — Defendant’s convictions for sexual battery and oral sexual battery did not violate his constitutional right against double jeopardy because defendant violated two criminal statutes, La. Rev. Stat. Ann. § 14:43.1 and La. Rev. Stat. Ann. § 14:43.3, and he performed two distinct acts within a short period of time. State v. Burnett, 768 So. 2d 783, 2000 La. App. LEXIS 2260 (Oct. 4, 2000), writ denied by La. 2000-3079, 800 So. 2d 864, 2001 La. LEXIS 3689 (La. Nov. 2, 2001).

••• Criminal Process

•••• Cruel & Unusual Punishment. — Consecutive maximum sentences for two sexual battery convictions under La. Rev. Stat. Ann. § 14:43.1 were not unconstitutionally disproportionate or excessive. State v. Dew, 495 So. 2d 418, 1986 La. App. LEXIS 7834 (Oct. 8, 1986).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — Defendant’s convictions for sexual battery of a juvenile, in violation of La. Rev. Stat. Ann. § 14:43.1(A)(1), were proper, where the trial court did not err when it ruled admissible evidence that defendant had previously molested his two daughters, because defendant’s sexually assaultive behavior on two daughters was virtually identical to that inflicted on victim, La. Code Evid. Ann. art. 404(B). State v. Dykes, 867 So. 2d 908, 2004 La. App. LEXIS 410 (Mar. 3, 2004), writ denied by La. 2004-0847, 882 So. 2d 1169, 2004 La. LEXIS 2870 (La. Sept. 24, 2004).

Although an incorrect statute, La. Rev. Stat. Ann. § 14:43.1, which defined the crime of sexual battery, was cited in a juvenile’s adjudication as a delinquent for forcible rape, the juvenile had not raised the issue at trial and he was not prejudiced by the citation of the incorrect statute, so the error was harmless, and the evidence was sufficient for his adjudication as a delinquent under the correct statute, La. Rev. Stat. Ann. § 14:42.1, as recodified by 1978 La. Acts 239. In Interest of Thomas, 395 So. 2d 912, 1981 La. App. LEXIS 3626 (Feb. 16, 1981), writ of certiorari denied by 399 So. 2d 608, 1981 La. LEXIS 7868 (La. 1981).

••• Domestic Offenses

•••• General Overview. — Evidence was sufficient to sustain defendant’s conviction for aggravated incest where the victim testified that defendant touched her vagina with his fingers. State v. Guerra, 834 So. 2d 1206, 2002 La. App. LEXIS 3952 (Dec. 18, 2002), writ denied by La. 2003-0072, 842 So. 2d 398, 2003 La. LEXIS 1287 (La. Apr. 25, 2003).

•• Inchoate Crimes

••• Attempt

•••• General Overview. — Evidence was sufficient to convict defendant of attempted sexual battery, where a rational trier of fact could have found all of the essential elements of the offense proven beyond a reasonable doubt; the jury heard the testimony of all the witnesses and found the victim’s and mother’s version of events to be compelling and credible, and this determination was not contrary to the evidence. State v. Bertrand, 874 So. 2d 905, 2004 La. App. LEXIS 1129 (Apr. 28, 2004).

•• Sex Crimes

••• General Overview. — Pursuant to La. Rev. Stat. Ann. § 14:11, sexual battery, as defined in La. Rev. Stat. Ann. § 14:43.1, requires general criminal intent because the word “intentional” is included in the definition of that offense without a qualifying provision; the intent requirement in the definition of oral sexual battery under La. Rev. Stat. Ann. § 14:43.3 is identical to that contained in La. Rev. Stat. Ann. § 14:43.1 for sexual battery, and based on La. Rev. Stat. Ann. § 14:11, general criminal intent is required to commit oral sexual battery. State v. Williams, 738 So. 2d 640, 1999 La. App. LEXIS 1863 (June 1, 1999), writ denied by La. 1999-1984, 752 So. 2d 176, 2000 La. LEXIS 91 (La. Jan. 7, 2000).

••• Sexual Assault

•••• General Overview. — Defendant’s convictions for two counts of sexual battery were proper, where any rational trier of fact could have found that the State proved the elements of sexual battery beyond a reasonable doubt and where it was within the jury’s province to accept or reject witness testimony; further, his counsel was not ineffective because his sentence was not excessive. State v. Blake, 872 So. 2d 602, 2004 La. App. LEXIS 1141 (May 5, 2004).

Although medical evidence showed that a minor victim’s hymen was still intact, there was sufficient evidence to sustain a conviction for sexual battery, because a physician testified that this was not dispositive on the issue of whether sexual intercourse had occurred; moreover, the victim’s testimony was corroborated by medical evidence, and the victim failed to report the crime for several days due to fear. State v. White, 872 So. 2d 588, 2004 La. App. LEXIS 1059 (Apr. 28, 2004).

Four-year sentence imposed for the crime of sexual battery was not excessive, because it was a mid-range sentence, the sentence was comparable to those imposed for similar crimes, and the evidence showed that defendant had a sexual relationship with a child while in a position of trust; moreover, defendant did not show ineffective assistance of counsel, because it was unlikely that a trial court would have reduced defendant’s sentence even if defense counsel had filed a timely motion to reconsider. State v. White, 872 So. 2d 588, 2004 La. App. LEXIS 1059 (Apr. 28, 2004).

La. Rev. Stat. Ann. § 14:43.1, the sexual battery statute, prohibits the benefits of parole, probation, or suspension of sentence; accordingly, the trial court erred in suspending defendant’s sentence and placing him on active probation. State v. Bertrand, 874 So. 2d 905, 2004 La. App. LEXIS 1129 (Apr. 28, 2004).

Where defendant was convicted of sexual battery and sentenced to 12 years imprisonment, the trial judge’s failure to specify that defendant’s sentence was subject to the restrictions listed in La. Rev. Stat. Ann. § 14:43.1(C) did not require remand for correction as the judge’s sentence was deemed to include those restrictions by operation of law; defendant’s sentence had to be served without benefit of probation, parole, or suspension of sentence. State v. Walton, 872 So. 2d 1221, 2004 La. App. LEXIS 1106 (Apr. 14, 2004).

Where the victim’s mother testified that defendant raped her 11-year-old daughter one evening while she was away, the evidence was sufficient to convict him of sexual battery. State v. Walton, 872 So. 2d 1221, 2004 La. App. LEXIS 1106 (Apr. 14, 2004).

Defendant’s convictions for sexual battery of a juvenile, in violation of La. Rev. Stat. Ann. § 14:43.1(A)(1), were proper, where the trial court did not err when it ruled admissible evidence that defendant had previously molested his two daughters, because defendant’s sexually assaultive behavior on two daughters was virtually identical to that inflicted on victim, La. Code Evid. Ann. art. 404(B). State v. Dykes, 867 So. 2d 908, 2004 La. App. LEXIS 410 (Mar. 3, 2004), writ denied by La. 2004-0847, 882 So. 2d 1169, 2004 La. LEXIS 2870 (La. Sept. 24, 2004).

Trial court adequately considered the criteria of La. Code Crim. Proc. Ann. art. 894.1B(2), and did not manifestly abuse its discretion in imposing a sentence within the sentencing range, under La. Rev. Stat. Ann. § 14:43.1C, of five years at hard labor without probation or parole, for defendant’s conviction of sexual battery in violation of § 14:43.1; the sentence imposed was neither grossly disproportionate to the severity of the offense, nor constitutionally excessive, given that defendant had sexual contact with a victim younger than 15 years of age and more than three years younger than defendant. State v. Faul, 873 So. 2d 690, 2004 La. App. LEXIS 342 (Feb. 23, 2004).

Where arraignment was not a “critical stage” in prosecution, the presence of counsel was not required, and the trial court did not err when it sentenced defendant, guilty of 30 counts of aggravated rape of his young son, to the maximum sentences, where the trial court stated that any less of a sentence would have deprecated the seriousness of the crimes. State v. Tarver, 846 So. 2d 851, 2003 La. App. LEXIS 651 (Mar. 12, 2003), remanded by La. App. 2002-0973, 2003 La. App. LEXIS 739 (La.App. 3 Cir. Mar. 26, 2003), writ denied by La. 2003-1157, 858 So. 2d 416, 2003 La. LEXIS 3382 (La. Nov. 14, 2003).

Maximum, or nearly maximum, terms of imprisonment were not excessive where defendant exploited a position of trust to commit sexual battery and indecent behavior with a juvenile, where defendant established a relationship of trust with the victim and her family and then abused that relationship. State v. Kirsch, 836 So. 2d 390, 2002 La. App. LEXIS 3992 (Dec. 20, 2002), writ denied by La. 2003-0238, 852 So. 2d 1024, 2003 La. LEXIS 2388 (La. Sept. 5, 2003).

Where defendant digitally penetrated the victim, threatened to kill her, choked her, and raped her, evidence was sufficient to support sexual battery conviction. State v. Burt, 828 So. 2d 717, 2002 La. App. LEXIS 3121 (Oct. 9, 2002), writ denied by La. 2002-2915, 840 So. 2d 1214, 2003 La. LEXIS 990 (La. Apr. 4, 2003).

Where defendant was charged with sexual battery on a juvenile, the trial court properly found the six-year-old sexual abuse victim was competent to testify, in accordance with La. Code Evid. Ann. art. 601, as the child knew the difference between the truth and a lie, and could distinguish between what he knew and what he was told. State v. Gaal, 800 So. 2d 938, 2001 La. App. LEXIS 2185 (Oct. 17, 2001), writ denied by La. 2002-2335, 855 So. 2d 294, 2003 La. LEXIS 2742 (La. Oct. 3, 2003).

Trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 559 where it refused to permit defendant to withdraw “best interest” pleas on three counts of indecent behavior with juveniles in violation of La. Rev. Stat. Ann. § 14:81 where defendant claimed he entered the pleas due to sudden uneasiness regarding defense counsel’s knowing members of both victims’ families because the trial court could have reasonably concluded that the plea was entered because the State offered to reduce a count charging sexual battery to indecent behavior with a juvenile, and defense counsel was aware that the offense of sexual battery precluded parole, probation, or suspension of sentence pursuant to La. Rev. Stat. Ann. § 14:43.1 and that the legislature had denominated sexual battery a crime of violence, pursuant to La. Rev. Stat. Ann. § 14:2(13)(1), so it provided greatly reduced good time credits against any sentence imposed pursuant to La. Rev. Stat. Ann. § 15:571.3(A)(1). State v. Blanchard, 786 So. 2d 701, 2001 La. LEXIS 1123 (Apr. 20, 2001).

Because the crime of indecent behavior with a juvenile required proof of specific intent pursuant to La. Rev. Stat. Ann. § 14:81, and sexual battery required proof that the proscribed act was intentional under La. Rev. Stat. Ann. § 14:43.1, the State articulated a legitimate rationale for introducing another minor’s testimony in defendant’s trial as other crimes evidence under La. Code Evid. Ann. art. 404(B) to allay any concern by jurors that defendant’s conduct was accidental or inadvertent. State v. Blanchard, 786 So. 2d 701, 2001 La. LEXIS 1123 (Apr. 20, 2001).

Defendant’s convictions for sexual battery and oral sexual battery did not violate his constitutional right against double jeopardy because defendant violated two criminal statutes, La. Rev. Stat. Ann. § 14:43.1 and La. Rev. Stat. Ann. § 14:43.3, and he performed two distinct acts within a short period of time. State v. Burnett, 768 So. 2d 783, 2000 La. App. LEXIS 2260 (Oct. 4, 2000), writ denied by La. 2000-3079, 800 So. 2d 864, 2001 La. LEXIS 3689 (La. Nov. 2, 2001).

Sentence, upon a conviction of sexual battery in violation of La. Rev. Stat. Ann. § 14:43.1, is to be served without benefits. State v. May, 760 So. 2d 1260, 2000 La. App. LEXIS 1158 (May 17, 2000).

Sufficient evidence supported defendant’s conviction for sexual battery in violation of La. Rev. Stat. Ann. § 14:43.1; although the victim was party asleep or unconscious during some of the time that the assault was allegedly occurring, the jury found the victim’s testimony sufficiently credible to prove that defendant violated § 14:43.1; further, the trial court did not err in refusing to allow defense counsel to question the victim about her prior medical history because the proffered evidence did not show that the victim’s medical history was relevant to show that the attack by defendant was a figment of her imagination. State v. Judge, 758 So. 2d 313, 2000 La. App. LEXIS 357 (Mar. 1, 2000), writ denied by La. 2001-1094, 812 So. 2d 641, 2002 La. LEXIS 1002 (La. Mar. 28, 2002).

Jury’s finding that defendant was guilty of oral sexual battery and sexual battery showed that it had accepted the minor victim’s testimony and rejected defendant’s testimony by which he had denied perpetration of the batteries, and the appellate court would not, in reviewing the sufficiency of the evidence, reassess the credibility of witnesses or reweigh the evidence to reverse the jury’s verdicts. State v. Hampton, 716 So. 2d 417, 1998 La. App. LEXIS 1803 (June 29, 1998).

Where the defendant admitted rubbing his genitals against his 12-year-old daughter but where the girl testified to remaining completely clothed during the incident, the defendant committed the offense of sexual battery, not forcible rape. State v. Ledet, 694 So. 2d 336, 1996 La. App. LEXIS 2712 (Nov. 8, 1996).

Defendant could be convicted of sexual battery, in violation of La. Rev. Stat. Ann. § 14:43.1, even though he was charged with simple rape because sexual battery was a lesser grade of the offense of rape where sexual battery was listed as a responsive verdict to simple rape, the penalty for sexual battery was significantly less than the penalty for simple rape, and the elements of a sexual battery were always included in the elements of a rape. State v. Duet, 684 So. 2d 64, 1996 La. App. LEXIS 2727 (Nov. 8, 1996).

Where victim testified that the defendant touched her chest and vagina, and rubbed against her, the court held that the evidence was sufficient to support the defendant’s conviction for sexual battery under La. Rev. Stat. ann. § 14:43.1; the court, however, amended the defendant’s sentence to allow credit for time served in accordance with La. Code Crim. Proc. Ann. arts. 880, 882. State v. Guidry, 664 So. 2d 698, 1995 La. App. LEXIS 2900 (Nov. 2, 1995).

There was no abuse of discretion in the upward departure from the sentencing guidelines and the sentence imposed was not excessive with regard to defendant’s sentence of seven years at hard labor for counts of sexual battery in violation of La. Rev. Stat. Ann. § 14:43.1 and 10 years for molestation in violation of La. Rev. Stat. Ann. § 14:81.2(C), to be served concurrently, where the victim was defendant’s 15-year-old daughter, he admitted to numerous occasions of sexual battery or molestation, and he also admitted to fondling his 13-year-old daughter and attempting intercourse with both children. State v. Mobley, 661 So. 2d 534, 1995 La. App. LEXIS 2454 (Sept. 27, 1995).

Thirty-six-year-old defendant who climbed into bed with two girls ages nine and eleven and touched their genitals through their clothes could not claim as a defense to charges of sexual battery that he did not directly touch their skin. State v. Bouton, 615 So. 2d 23, 1993 La. App. LEXIS 983 (Mar. 3, 1993).

Defendant’s sentence of six years at hard labor upon his conviction for sexual battery of a five-year-old child did not violate the La. Const. art. I, § 20 prohibition against excessive punishment, where the trial court considered the factors in La. Code Crim. Proc. Ann. art. 894.1, the presentence investigation report indicated that defendant had a history of molesting children although he had no prior convictions, and the sentence was less than the maximum provided by La. Rev. Stat. Ann. § 14:43.1(C). State v. Greer, 572 So. 2d 1166, 1990 La. App. LEXIS 2964 (Dec. 18, 1990).

Under La. Rev. Stat. Ann. § 14:43.1, a sexual battery conviction was supported by sufficient evidence where defendant’s age was derived from the booking process and the minor victims’ ages were determined from their own competent testimony at trial. State v. Herrin, 562 So. 2d 1, 1990 La. App. LEXIS 870 (Apr. 10, 1990), writ of certiorari denied by 565 So. 2d 942, 1990 La. LEXIS 1981 (La. 1990).

Evidence was sufficient to sustain a conviction for sexual battery where the victim, a five-year-old child, clearly testified that the defendant had forced her to touch his “private” and graphically demonstrated with a pen; thus, fact that victim failed to state how it was that the defendant touched her, and with what type of object or body part, was irrelevant. State v. Toups, 546 So. 2d 549, 1989 La. App. LEXIS 1275 (June 20, 1989).

Where defendant was charged with aggravated sexual battery and aggravated oral sexual battery but convicted of sexual battery, the conviction was improper; sexual battery was not a lesser included offense of aggravated sexual battery. In Interest of Rodrigues, 532 So. 2d 481, 1988 La. App. LEXIS 2140 (Oct. 12, 1988).

Where defendant posed a risk to public safety based on past conduct involving sex crimes, the imposition of consecutive sentences for attempted sexual battery and unauthorized entry of an inhabited dwelling was justified. State v. Grimes, 527 So. 2d 1079, 1988 La. App. LEXIS 1594 (June 21, 1988), writ of certiorari denied by 533 So. 2d 15, 1988 La. LEXIS 2625 (La. 1988).

Testimony by an eight-year-old victim that her father placed her on top of his nude body on a bed, pulled down her panties, and rocked her back and forth was sufficient to establish the elements of the offense of sexual battery, a violation of La. Rev. Stat. Ann. § 14:43.1. State v. Busch, 515 So. 2d 605, 1987 La. App. LEXIS 10415 (Oct. 14, 1987).

Consecutive maximum sentences for two sexual battery convictions under La. Rev. Stat. Ann. § 14:43.1 were not unconstitutionally disproportionate or excessive. State v. Dew, 495 So. 2d 418, 1986 La. App. LEXIS 7834 (Oct. 8, 1986).

Sentence of ten years at hard labor for a defendant charged with attempted aggravated rape, who pleaded guilty to sexual battery of a six-year-old girl, was not excessive. State v. Hernandez, 489 So. 2d 1053, 1986 La. App. LEXIS 7077 (May 28, 1986).

In defendant’s trial for sexual battery, the victim’s statements to the police following the crime were admissible under exceptions to the hearsay rule either as res gestae evidence or as the early complaints of a rape victim. State v. Hoyt, 464 So. 2d 841, 1985 La. App. LEXIS 8508 (Feb. 11, 1985).

Although an incorrect statute, La. Rev. Stat. Ann. § 14:43.1, which defined the crime of sexual battery, was cited in a juvenile’s adjudication as a delinquent for forcible rape, the juvenile had not raised the issue at trial and he was not prejudiced by the citation of the incorrect statute, so the error was harmless, and the evidence was sufficient for his adjudication as a delinquent under the correct statute, La. Rev. Stat. Ann. § 14:42.1, as recodified by 1978 La. Acts 239. In Interest of Thomas, 395 So. 2d 912, 1981 La. App. LEXIS 3626 (Feb. 16, 1981), writ of certiorari denied by 399 So. 2d 608, 1981 La. LEXIS 7868 (La. 1981).

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Adjudication of juvenile defendant as a delinquent for the responsive offense of sexual battery in violation of La. Rev. Stat. Ann. § 14:43.1 was a nullity because the juvenile court lost jurisdiction pursuant to La. Child. Code Ann. art. 305 when the juvenile court judge found probable cause to believe that defendant committed aggravated rape in violation of La. Rev. Stat. Ann. § 14:42A(4). At that point, the juvenile court had no jurisdiction to adjudicate defendant a delinquent or to impose a judgment of disposition, and, in accordance with the mandate of art. 305A(2), the matter had to be remanded to the juvenile court so that it could transfer defendant to the appropriate adult facility for detention prior to his trial as an adult or for such other disposition of the matter as the district attorney deemed appropriate. State ex rel. A.N., 886 So. 2d 514, 2004 La. App. LEXIS 1603 (June 25, 2004).

• Accusatory Instruments

•• General Overview. — Although an incorrect statute, La. Rev. Stat. Ann. § 14:43.1, which defined the crime of sexual battery, was cited in a juvenile’s adjudication as a delinquent for forcible rape, and former La. Code Juv. Proc. Ann. art. 48 (now La. Child. Code Ann. art. 845) provided that the petition filed in a delinquency case had to cite the statute alleged to have been violated, former La. Code Juv. Proc. Ann. art. 48, § B (now La. Child. Code art. 845) stipulated that any defect in the citation of the statute was to be considered a defect of form. In Interest of Thomas, 395 So. 2d 912, 1981 La. App. LEXIS 3626 (Feb. 16, 1981), writ of certiorari denied by 399 So. 2d 608, 1981 La. LEXIS 7868 (La. 1981).

• Double Jeopardy

•• Attachment Jeopardy. — In defendant’s conviction on charges of sexual battery, crime against nature, second-degree kidnapping, simple robbery, and first-degree robbery, defendant’s conviction for sexual battery and crime against nature did not violate the prohibition against double jeopardy under La. Const. art. I, § 15 because the same conduct did not support defendant’s conviction for second-degree kidnapping under La. Rev. Stat. Ann. §§ 14:43.1(A)(1), (2), (B), 14:44.1, and 14:89. State v. Woodberry, 686 So. 2d 984, 1996 La. App. LEXIS 3146 (Dec. 27, 1996), writ of certiorari denied by La. 97-0277, 695 So. 2d 1351, 1997 La. LEXIS 2008 (La. June 20, 1997).

• Guilty Pleas

•• Changes & Withdrawals. — Trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 559 where it refused to permit defendant to withdraw “best interest” pleas on three counts of indecent behavior with juveniles in violation of La. Rev. Stat. Ann. § 14:81 where defendant claimed he entered the pleas due to sudden uneasiness regarding defense counsel’s knowing members of both victims’ families because the trial court could have reasonably concluded that the plea was entered because the State offered to reduce a count charging sexual battery to indecent behavior with a juvenile, and defense counsel was aware that the offense of sexual battery precluded parole, probation, or suspension of sentence pursuant to La. Rev. Stat. Ann. § 14:43.1 and that the legislature had denominated sexual battery a crime of violence, pursuant to La. Rev. Stat. Ann. § 14:2(13)(1), so it provided greatly reduced good time credits against any sentence imposed pursuant to La. Rev. Stat. Ann. § 15:571.3(A)(1). State v. Blanchard, 786 So. 2d 701, 2001 La. LEXIS 1123 (Apr. 20, 2001).

• Counsel

•• Right to Counsel

••• Arraignments. — Where arraignment was not a “critical stage” in prosecution, the presence of counsel was not required, and the trial court did not err when it sentenced defendant, guilty of 30 counts of aggravated rape of his young son, to the maximum sentences, where the trial court stated that any less of a sentence would have deprecated the seriousness of the crimes. State v. Tarver, 846 So. 2d 851, 2003 La. App. LEXIS 651 (Mar. 12, 2003), remanded by La. App. 2002-0973, 2003 La. App. LEXIS 739 (La.App. 3 Cir. Mar. 26, 2003), writ denied by La. 2003-1157, 858 So. 2d 416, 2003 La. LEXIS 3382 (La. Nov. 14, 2003).

• Scienter

•• General Overview. — Pursuant to La. Rev. Stat. Ann. § 14:11, sexual battery, as defined in La. Rev. Stat. Ann. § 14:43.1, requires general criminal intent because the word “intentional” is included in the definition of that offense without a qualifying provision; the intent requirement in the definition of oral sexual battery under La. Rev. Stat. Ann. § 14:43.3 is identical to that contained in La. Rev. Stat. Ann. § 14:43.1 for sexual battery, and based on La. Rev. Stat. Ann. § 14:11, general criminal intent is required to commit oral sexual battery. State v. Williams, 738 So. 2d 640, 1999 La. App. LEXIS 1863 (June 1, 1999), writ denied by La. 1999-1984, 752 So. 2d 176, 2000 La. LEXIS 91 (La. Jan. 7, 2000).

•• Specific Intent. — Because the crime of indecent behavior with a juvenile required proof of specific intent pursuant to La. Rev. Stat. Ann. § 14:81, and sexual battery required proof that the proscribed act was intentional under La. Rev. Stat. Ann. § 14:43.1, the State articulated a legitimate rationale for introducing another minor’s testimony in defendant’s trial as other crimes evidence under La. Code Evid. Ann. art. 404(B) to allay any concern by jurors that defendant’s conduct was accidental or inadvertent. State v. Blanchard, 786 So. 2d 701, 2001 La. LEXIS 1123 (Apr. 20, 2001).

• Jury Instructions

•• Particular Instructions

••• Lesser Included Offenses. — Defendant could be convicted of sexual battery, in violation of La. Rev. Stat. Ann. § 14:43.1, even though he was charged with simple rape because sexual battery was a lesser grade of the offense of rape where sexual battery was listed as a responsive verdict to simple rape, the penalty for sexual battery was significantly less than the penalty for simple rape, and the elements of a sexual battery were always included in the elements of a rape. State v. Duet, 684 So. 2d 64, 1996 La. App. LEXIS 2727 (Nov. 8, 1996).

• Sentencing

•• Alternatives

••• General Overview. — La. Rev. Stat. Ann. § 14:43.1, the sexual battery statute, prohibits the benefits of parole, probation, or suspension of sentence; accordingly, the trial court erred in suspending defendant’s sentence and placing him on active probation. State v. Bertrand, 874 So. 2d 905, 2004 La. App. LEXIS 1129 (Apr. 28, 2004).

•• Consecutive Sentences. — Where defendant posed a risk to public safety based on past conduct involving sex crimes, the imposition of consecutive sentences for attempted sexual battery and unauthorized entry of an inhabited dwelling was justified. State v. Grimes, 527 So. 2d 1079, 1988 La. App. LEXIS 1594 (June 21, 1988), writ of certiorari denied by 533 So. 2d 15, 1988 La. LEXIS 2625 (La. 1988).

•• Cruel & Unusual Punishment. — Where defendant was convicted of sexual battery on a child, although defendant was given the maximum sentence of 10 years, which was harsh, the sentence was not unlawful. State v. Tillman, 874 So. 2d 363, 2004 La. App. LEXIS 1171 (May 12, 2004), writ denied by La. 2004-1477, 885 So. 2d 1120, 2004 La. LEXIS 3345 (La. Nov. 8, 2004).

Four-year sentence imposed for the crime of sexual battery was not excessive, because it was a mid-range sentence, the sentence was comparable to those imposed for similar crimes, and the evidence showed that defendant had a sexual relationship with a child while in a position of trust; moreover, defendant did not show ineffective assistance of counsel, because it was unlikely that a trial court would have reduced defendant’s sentence even if defense counsel had filed a timely motion to reconsider. State v. White, 872 So. 2d 588, 2004 La. App. LEXIS 1059 (Apr. 28, 2004).

Defendant’s sentence of imprisonment for a term of three years at hard labor, upon his conviction of sexual battery, was not excessive because it was less than one-third of the maximum sentence permitted by La. Rev. Stat. Ann. § 14:43.1. State v. Castillo, 705 So. 2d 751, 1997 La. App. LEXIS 2798 (Nov. 25, 1997), writ denied by La. 97-3202, 805 So. 2d 200, 1998 La. LEXIS 1111 (La. May 1, 1998).

Defendant’s sentence of six years at hard labor upon his conviction for sexual battery of a five-year-old child did not violate the La. Const. art. I, § 20 prohibition against excessive punishment, where the trial court considered the factors in La. Code Crim. Proc. Ann. art. 894.1, the presentence investigation report indicated that defendant had a history of molesting children although he had no prior convictions, and the sentence was less than the maximum provided by La. Rev. Stat. Ann. § 14:43.1(C). State v. Greer, 572 So. 2d 1166, 1990 La. App. LEXIS 2964 (Dec. 18, 1990).

Consecutive maximum sentences for two sexual battery convictions under La. Rev. Stat. Ann. § 14:43.1 were not unconstitutionally disproportionate or excessive. State v. Dew, 495 So. 2d 418, 1986 La. App. LEXIS 7834 (Oct. 8, 1986).

Sentence of ten years at hard labor for a defendant charged with attempted aggravated rape, who pleaded guilty to sexual battery of a six-year-old girl, was not excessive. State v. Hernandez, 489 So. 2d 1053, 1986 La. App. LEXIS 7077 (May 28, 1986).

•• Guidelines

••• Departures

•••• General Overview. — There was no abuse of discretion in the upward departure from the sentencing guidelines and the sentence imposed was not excessive with regard to defendant’s sentence of seven years at hard labor for counts of sexual battery in violation of La. Rev. Stat. Ann. § 14:43.1 and 10 years for molestation in violation of La. Rev. Stat. Ann. § 14:81.2(C), to be served concurrently, where the victim was defendant’s 15-year-old daughter, he admitted to numerous occasions of sexual battery or molestation, and he also admitted to fondling his 13-year-old daughter and attempting intercourse with both children. State v. Mobley, 661 So. 2d 534, 1995 La. App. LEXIS 2454 (Sept. 27, 1995).

•• Imposition. — Sentence, upon a conviction of sexual battery in violation of La. Rev. Stat. Ann. § 14:43.1, is to be served without benefits. State v. May, 760 So. 2d 1260, 2000 La. App. LEXIS 1158 (May 17, 2000).

••• General Overview. — Where defendant was convicted of sexual battery and sentenced to 12 years imprisonment, the trial judge’s failure to specify that defendant’s sentence was subject to the restrictions listed in La. Rev. Stat. Ann. § 14:43.1(C) did not require remand for correction as the judge’s sentence was deemed to include those restrictions by operation of law; defendant’s sentence had to be served without benefit of probation, parole, or suspension of sentence. State v. Walton, 872 So. 2d 1221, 2004 La. App. LEXIS 1106 (Apr. 14, 2004).

••• Factors. — Where arraignment was not a “critical stage” in prosecution, the presence of counsel was not required, and the trial court did not err when it sentenced defendant, guilty of 30 counts of aggravated rape of his young son, to the maximum sentences, where the trial court stated that any less of a sentence would have deprecated the seriousness of the crimes. State v. Tarver, 846 So. 2d 851, 2003 La. App. LEXIS 651 (Mar. 12, 2003), remanded by La. App. 2002-0973, 2003 La. App. LEXIS 739 (La.App. 3 Cir. Mar. 26, 2003), writ denied by La. 2003-1157, 858 So. 2d 416, 2003 La. LEXIS 3382 (La. Nov. 14, 2003).

Defendant’s sentence of imprisonment for a term of three years at hard labor, upon his conviction of sexual battery, was not excessive because it was less than one-third of the maximum sentence permitted by La. Rev. Stat. Ann. § 14:43.1. State v. Castillo, 705 So. 2d 751, 1997 La. App. LEXIS 2798 (Nov. 25, 1997), writ denied by La. 97-3202, 805 So. 2d 200, 1998 La. LEXIS 1111 (La. May 1, 1998).

••• Pronouncement. — Although the trial judge failed to notify defendant at the sentencing hearing that the sentence imposed was without benefit of parole, probation, or suspension of sentence, the restrictions were still incorporated into the sentence under La. Re. Stat. Ann. 15:301.1(A). State v. Wilturner, 858 So. 2d 743, 2003 La. App. LEXIS 3007 (Nov. 5, 2003).

•• Proportionality. — Where defendant was convicted of sexual battery on a child, although defendant was given the maximum sentence of 10 years, which was harsh, the sentence was not unlawful. State v. Tillman, 874 So. 2d 363, 2004 La. App. LEXIS 1171 (May 12, 2004), writ denied by La. 2004-1477, 885 So. 2d 1120, 2004 La. LEXIS 3345 (La. Nov. 8, 2004).

•• Ranges. — Four-year sentence imposed for the crime of sexual battery was not excessive, because it was a mid-range sentence, the sentence was comparable to those imposed for similar crimes, and the evidence showed that defendant had a sexual relationship with a child while in a position of trust; moreover, defendant did not show ineffective assistance of counsel, because it was unlikely that a trial court would have reduced defendant’s sentence even if defense counsel had filed a timely motion to reconsider. State v. White, 872 So. 2d 588, 2004 La. App. LEXIS 1059 (Apr. 28, 2004).

Maximum, or nearly maximum, terms of imprisonment were not excessive where defendant exploited a position of trust to commit sexual battery and indecent behavior with a juvenile, where defendant established a relationship of trust with the victim and her family and then abused that relationship. State v. Kirsch, 836 So. 2d 390, 2002 La. App. LEXIS 3992 (Dec. 20, 2002), writ denied by La. 2003-0238, 852 So. 2d 1024, 2003 La. LEXIS 2388 (La. Sept. 5, 2003).

• Appeals

•• Reviewability

••• Preservation for Review

•••• General Overview. — Because the defense did not make an objection about the sentences imposed on defendant in the trial court but just gave notice orally of an intent to appeal, there was no statement that could be seen arguably as a bare claim of excessiveness under State v. Mims, 619 So. 2d 1059 (La. 1993), or an objection that the trial court did not provide reasons for the sentences; ergo, the appellate court would not consider defendant’s argument that his sentences were excessive. State v. Hampton, 716 So. 2d 417, 1998 La. App. LEXIS 1803 (June 29, 1998).

•• Standards of Review

••• Abuse of Discretion

•••• General Overview. — Trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 559 where it refused to permit defendant to withdraw “best interest” pleas on three counts of indecent behavior with juveniles in violation of La. Rev. Stat. Ann. § 14:81 where defendant claimed he entered the pleas due to sudden uneasiness regarding defense counsel’s knowing members of both victims’ families because the trial court could have reasonably concluded that the plea was entered because the State offered to reduce a count charging sexual battery to indecent behavior with a juvenile, and defense counsel was aware that the offense of sexual battery precluded parole, probation, or suspension of sentence pursuant to La. Rev. Stat. Ann. § 14:43.1 and that the legislature had denominated sexual battery a crime of violence, pursuant to La. Rev. Stat. Ann. § 14:2(13)(1), so it provided greatly reduced good time credits against any sentence imposed pursuant to La. Rev. Stat. Ann. § 15:571.3(A)(1). State v. Blanchard, 786 So. 2d 701, 2001 La. LEXIS 1123 (Apr. 20, 2001).

••• Substantial Evidence

•••• General Overview. — Although medical evidence showed that a minor victim’s hymen was still intact, there was sufficient evidence to sustain a conviction for sexual battery, because a physician testified that this was not dispositive on the issue of whether sexual intercourse had occurred; moreover, the victim’s testimony was corroborated by medical evidence, and the victim failed to report the crime for several days due to fear. State v. White, 872 So. 2d 588, 2004 La. App. LEXIS 1059 (Apr. 28, 2004).

Jury’s finding that defendant was guilty of oral sexual battery and sexual battery showed that it had accepted the minor victim’s testimony and rejected defendant’s testimony by which he had denied perpetration of the batteries, and the appellate court would not, in reviewing the sufficiency of the evidence, reassess the credibility of witnesses or reweigh the evidence to reverse the jury’s verdicts. State v. Hampton, 716 So. 2d 417, 1998 La. App. LEXIS 1803 (June 29, 1998).

EVIDENCE

• Hearsay

•• Exceptions

••• Spontaneous Statements

•••• General Overview. — In defendant’s trial for sexual battery, the victim’s statements to the police following the crime were admissible under exceptions to the hearsay rule either as res gestae evidence or as the early complaints of a rape victim. State v. Hoyt, 464 So. 2d 841, 1985 La. App. LEXIS 8508 (Feb. 11, 1985).

•••• Criminal Trials. — In defendant’s trial for sexual battery, the victim’s statements to the police following the crime were admissible under exceptions to the hearsay rule either as res gestae evidence or as the early complaints of a rape victim. State v. Hoyt, 464 So. 2d 841, 1985 La. App. LEXIS 8508 (Feb. 11, 1985).

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor. — Under La. Rev. Stat. Ann. § 14:43.1, a sexual battery conviction was supported by sufficient evidence where defendant’s age was derived from the booking process and the minor victims’ ages were determined from their own competent testimony at trial. State v. Herrin, 562 So. 2d 1, 1990 La. App. LEXIS 870 (Apr. 10, 1990), writ of certiorari denied by 565 So. 2d 942, 1990 La. LEXIS 1981 (La. 1990).

•• Weight & Sufficiency. — Although medical evidence showed that a minor victim’s hymen was still intact, there was sufficient evidence to sustain a conviction for sexual battery, because a physician testified that this was not dispositive on the issue of whether sexual intercourse had occurred; moreover, the victim’s testimony was corroborated by medical evidence, and the victim failed to report the crime for several days due to fear. State v. White, 872 So. 2d 588, 2004 La. App. LEXIS 1059 (Apr. 28, 2004).

Where the victim’s mother testified that defendant raped her 11-year-old daughter one evening while she was away, the evidence was sufficient to convict him of sexual battery. State v. Walton, 872 So. 2d 1221, 2004 La. App. LEXIS 1106 (Apr. 14, 2004).

Evidence was sufficient to sustain defendant’s conviction for aggravated incest where the victim testified that defendant touched her vagina with his fingers. State v. Guerra, 834 So. 2d 1206, 2002 La. App. LEXIS 3952 (Dec. 18, 2002), writ denied by La. 2003-0072, 842 So. 2d 398, 2003 La. LEXIS 1287 (La. Apr. 25, 2003).

• Relevance

•• Sex Offenses

••• Similar Crimes

•••• General Overview. — Sufficient evidence supported defendant’s conviction for sexual battery in violation of La. Rev. Stat. Ann. § 14:43.1; although the victim was party asleep or unconscious during some of the time that the assault was allegedly occurring, the jury found the victim’s testimony sufficiently credible to prove that defendant violated § 14:43.1; further, the trial court did not err in refusing to allow defense counsel to question the victim about her prior medical history because the proffered evidence did not show that the victim’s medical history was relevant to show that the attack by defendant was a figment of her imagination. State v. Judge, 758 So. 2d 313, 2000 La. App. LEXIS 357 (Mar. 1, 2000), writ denied by La. 2001-1094, 812 So. 2d 641, 2002 La. LEXIS 1002 (La. Mar. 28, 2002).

GOVERNMENTS

• Legislation

•• Interpretation. — Pursuant to La. Rev. Stat. Ann. § 14:11, sexual battery, as defined in La. Rev. Stat. Ann. § 14:43.1, requires general criminal intent because the word “intentional” is included in the definition of that offense without a qualifying provision; the intent requirement in the definition of oral sexual battery under La. Rev. Stat. Ann. § 14:43.3 is identical to that contained in La. Rev. Stat. Ann. § 14:43.1 for sexual battery, and based on La. Rev. Stat. Ann. § 14:11, general criminal intent is required to commit oral sexual battery. State v. Williams, 738 So. 2d 640, 1999 La. App. LEXIS 1863 (June 1, 1999), writ denied by La. 1999-1984, 752 So. 2d 176, 2000 La. LEXIS 91 (La. Jan. 7, 2000).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1986-1987: A Faculty Symposium: Criminal Procedure. 48 La. L. Rev. 257 (November, 1987).

Developments in the Law, 1987-1988: A Faculty Symposium: Criminal Procedure. 49 La. L. Rev. 329 (November, 1988).

Article: The Louisiana Criminal Code of 1942 — Doctrinal Provisions, Defenses, and Theories of Culpability. 52 La. L. Rev. 1083 (May, 1992).

Article: Child Sexual Abuse Prosecutions: Admitting Out-of-Court Statements of Child Victims and Witnesses in Louisiana. 23 S.U. L. Rev. 1 (Fall, 1995).

Article: Other Crimes Evidence: How Should It Work? The Louisiana Approach. 29 S.U. L. Rev. 129 (Spring, 2002).

§ 43.2. Second degree sexual battery.

A. Second degree sexual battery is the intentional engaging in any of the following acts with another person when the offender intentionally inflicts serious bodily injury on the victim:

(1) The touching of the anus or genitals of the victim by the offender using any instrumentality or any part of the body of the offender; or

(2) The touching of the anus or genitals of the offender by the victim using any instrumentality or any part of the body of the victim.

B. For the purposes of this Section, serious bodily injury means bodily injury which involves unconsciousness, extreme physical pain or protracted and obvious disfigurement, or protracted loss or impairment of the function of a bodily member, organ, or mental faculty, or a substantial risk of death.

C. (1) Whoever commits the crime of second degree sexual battery shall be punished by imprisonment, with or without hard labor, without benefit of parole, probation, or suspension of sentence, for not more than fifteen years.

(2) Whoever commits the crime of second degree sexual battery on a victim under the age of thirteen years when the offender is seventeen years of age or older shall be punished by imprisonment at hard labor for not less than twenty-five years nor more than ninety-nine years. At least twenty-five years of the sentence imposed shall be served without benefit of parole, probation, or suspension of sentence.

(3) Any person who is seventeen years of age or older who commits the crime of second degree sexual battery shall be punished by imprisonment at hard labor for not less than twenty-five nor more than ninety-nine years, at least twenty-five years of the sentence imposed being served without benefit of parole, probation, or suspension of sentence, when any of the following conditions exist:

(a) The victim has paraplegia, quadriplegia, or is otherwise physically incapable of preventing the act due to a physical disability.

(b) The victim is incapable, through unsoundness of mind, of understanding the nature of the act, and the offender knew or should have known of the victim’s incapacity.

(c) The victim is sixty-five years of age or older.

(4) to (6) Repealed by Acts 2011, No. 67, § 2, effective August 15, 2011.

D. (1) Upon completion of the term of imprisonment imposed in accordance with Paragraphs (C)(2) and (3) of this Section, the offender shall be monitored by the Department of Public Safety and Corrections through the use of electronic monitoring equipment for the remainder of his natural life.

(2) Unless it is determined by the Department of Public Safety and Corrections, pursuant to rules adopted in accordance with the provisions of this Subsection, that a sexual offender is unable to pay all or any portion of such costs, each sexual offender to be electronically monitored shall pay the cost of such monitoring.

(3) The costs attributable to the electronic monitoring of an offender who has been determined unable to pay shall be borne by the department if, and only to the degree that, sufficient funds are made available for such purpose whether by appropriation of state funds or from any other source.

(4) The Department of Public Safety and Corrections shall develop, adopt, and promulgate rules in the manner provided in the Administrative Procedure Act that provide for the payment of such costs. Such rules shall contain specific guidelines which shall be used to determine the ability of the offender to pay the required costs and shall establish the reasonable costs to be charged. Such rules may provide for a sliding scale of payment so that an offender who is able to pay a portion, but not all, of such costs may be required to pay such portion. (Added by Acts 1983, No. 78, § 1; Amended by Acts 1984, No. 568, § 1; Acts 1995, No. 946, § 2; Acts 2004, No. 676, § 1, eff. Aug. 15, 2004; Acts 2006, No. 103, § 1, eff. Aug. 15, 2006; Acts 2008, No. 33, § 1, eff. Aug. 15, 2008; Acts 2011, No. 67, §§ 1, 2, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 67 added (C)(3); redesignated former (C)(3) through (C)(6) as (D)(1) through (D)(4); deleted (C)(4) through (C)(6); and substituted “Paragraphs (C)(2) and (3) of this Section” for “Paragraph (2) of this Subsection” in (D)(1).

2008 Amendments. — Acts 2008, No. 33, § 1, effective August 15, 2008, substituted “ninety-nine years” for “life imprisonment” in (C)(2).

2006 Amendments. — Acts 2006, No. 103, § 1, effective August 15, 2006, added (C)(2)-(6).

2004 Amendments. — Acts 2004, No. 676, § 1, effective August 15, 2004, substituted “Second degree sexual battery” for “Aggravated sexual battery” in the section heading and in (A); and substituted “second degree sexual battery” for “aggravated sexual battery” in (C).

Quoted Statutory Material. — Acts 2006, No. 103, § 2, provides that “This Act shall be known hereafter as ‘The Mary Jean Thigpen Law’ in memory of Mary Jean Thigpen, a four year old who was murdered on November 12, 2001, by a multiple sexual offender.”

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 9:362.

Administration of medroxyprogesterone acetate (MPA) to certain sex offenders, see La. R.S. 14:43.6.

Definitions, see La. R.S. 15:536.

Sentencing of sexual offenders; serial sexual offenders, see La. R.S. 15:537.

Conditions of probation, parole, and suspension or diminution of sentence, see La. R.S. 15:538.

Definitions, see La. R.S. 15:541.

Registration of sex offenders and child predators, see La. R.S. 15:542.

Diminution of sentence for good behavior, see La. R.S. 15:571.3.

Definitions, see La. R.S. 24:932.

Refusal to hire or contract; termination of employment; exemption; appeal procedure; waiver, see La. R.S. 40:1300.53.

Definitions, see La. R.S. 44:51.

Basic rights for victim and witness, see La. R.S. 46:1844.

Time limitation for certain sex offenses, see La. C.Cr.P. Art. 571.1.

Advice of rights at appearance to answer, see La. Ch.C. Art. 855.

Informing the child of sex offender registration and notification requirements; form, see La. Ch.C. Art. 884.1.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Sex Crimes

••• Sexual Assault

•••• General Overview. — Defendant was convicted of aggravated burglary of an inhabited dwelling, a violation of La. Rev. Stat. Ann. § 14:60; false imprisonment while armed with a dangerous weapon, a violation of La. Rev. Stat. Ann. § 14:46.1; aggravated sexual battery, a violation of La. Rev. Stat. Ann. § 14:43.2, and possession of cocaine, a violation of La. Rev. Stat. Ann. § 40:967(C)(2); his conviction for possession of cocaine was vacated where it was joined with the other crimes that were not connected together or constituted parts of a common scheme or plan because, although there was a reasonable inference that the burglary may have been committed to further the acquisition of cocaine, the link between the two events was so attenuated that it failed to satisfy the statutory requirement of the offenses being sufficiently connected, where the cocaine possession was separated from the other crimes by at least 18 hours. State v. Simmons, 848 So. 2d 58, 2003 La. App. LEXIS 2190 (May 14, 2003), writ denied by La. 2003-1718, 872 So. 2d 508, 2004 La. LEXIS 1734 (La. May 14, 2004).

Another way an offender can be convicted of aggravated sexual battery is if he, although unwilling or unable to admit his participation in the acts constituting the crime, voluntarily, knowingly, and understandingly consents to the imposition of a prison sentence; an express admission of guilt is not a constitutional requirement for the imposition of a criminal penalty, and the face that the defendant believes he is innocent, and makes such belief known to the court, does not preclude him from entering a guilty plea; however, in order for the defendant’s plea to be valid under constitutional due process requires that the trial court record contain ‘strong evidence of actual guilt’ or ‘a significant [substantial] factual basis’ for the plea. State v. Harris, 649 So. 2d 796, 1995 La. App. LEXIS 62 (Jan. 25, 1995), remanded by La. App. 26608, 660 So. 2d 514, 1995 La. App. LEXIS 2426 (La.App. 2 Cir. June 15, 1995).

Consecutive 15-year sentences of imprisonment at hard labor for the crimes of aggravated oral sexual battery, pursuant to former La. Rev. Stat. Ann. § 14:43 (now La. Rev. Stat. Ann. § 14:43.2), and molestation of a juvenile, pursuant to La. Rev. Stat. Ann. § 14:81.2, were not excessive under La. Const. art. 1, § 20 (1974), but were justified under La. Code Crim. Proc. Ann. art. 883 because each occasion of defendant’s sexual intercourse, fellatio, and cunnilingus with an 11-year-old during a two-year period was separate and distinct. State v. Tate, 543 So. 2d 1093, 1989 La. App. LEXIS 881 (May 10, 1989), writ of certiorari denied by 551 So. 2d 629, 1989 La. LEXIS 2540 (La. 1989).

• Sentencing

•• Appeals

••• General Overview. — Where defendant committed aggravated sexual battery against a 12-year-old victim, who was his girlfriend’s sister, and encouraged the victim’s brother to commit the crime, the charge was reduced from a charge of aggravated rape of a child under 12; where defendant could have faced the death penalty or life in prison, the maximum sentence of 15 years of hard labor imposed by the trial judge under La. Rev. Stat. Ann. § 14:43.2 was not excessive. State v. Allen, 844 So. 2d 1029, 2003 La. App. LEXIS 1071 (Apr. 2, 2003).

•• Ranges. — Defendant’s sentence of 20 years for sexual battery was illegally excessive because La. Rev. Stat. Ann. § 14:43.2 provided for a maximum sentence of only 15 years. State v. Porche, 819 So. 2d 1122, 2002 La. App. LEXIS 1867 (May 29, 2002), writ denied by La. 2003-0665, 869 So. 2d 814, 2004 La. LEXIS 791 (La. Mar. 12, 2004).

§ 43.3. Oral sexual battery.

A. Oral sexual battery is the intentional touching of the anus or genitals of the victim by the offender using the mouth or tongue of the offender, or the touching of the anus or genitals of the offender by the victim using the mouth or tongue of the victim, when any of the following occur:

(1) The victim, who is not the spouse of the offender, is under the age of fifteen years and is at least three years younger than the offender.

(2) The offender is seventeen years of age or older and any of the following exist:

(a) The act is without the consent of the victim, and the victim is prevented from resisting the act because either of the following conditions exist:

(i) The victim has paraplegia, quadriplegia, or is otherwise physically incapable of preventing the act due to a physical disability.

(ii) The victim is incapable, through unsoundness of mind, of understanding the nature of the act, and the offender knew or should have known of the victim’s incapacity.

(b) The act is without the consent of the victim, and the victim is sixty-five years of age or older.

B. Lack of knowledge of the victim’s age shall not be a defense.

C. (1) Whoever commits the crime of oral sexual battery shall be punished by imprisonment, with or without hard labor, without benefit of parole, probation, or suspension of sentence, for not more than ten years.

(2) Whoever commits the crime of oral sexual battery on a victim under the age of thirteen years when the offender is seventeen years of age or older shall be punished by imprisonment at hard labor for not less than twenty-five years nor more than ninety-nine years. At least twenty-five years of the sentence imposed shall be served without benefit of parole, probation, or suspension of sentence.

(3) Whoever commits the crime of oral sexual battery by violating the provisions of Paragraph (A)(2) of this Section shall be imprisoned at hard labor for not less than twenty-five years nor more than ninety-nine years. At least twenty-five years of the sentence imposed shall be served without parole, probation, or suspension of sentence.

(4) to (6) Repealed by Acts 2011, No. 67, § 2, effective August 15, 2011.

D. (1) Upon completion of the term of imprisonment imposed in accordance with Paragraphs (C)(2) and (3) of this Section, the offender shall be monitored by the Department of Public Safety and Corrections through the use of electronic monitoring equipment for the remainder of his natural life.

(2) Unless it is determined by the Department of Public Safety and Corrections, pursuant to rules adopted in accordance with the provisions of this Subsection, that a sexual offender is unable to pay all or any portion of such costs, each sexual offender to be electronically monitored shall pay the cost of such monitoring.

(3) The costs attributable to the electronic monitoring of an offender who has been determined unable to pay shall be borne by the department if, and only to the degree that, sufficient funds are made available for such purpose whether by appropriation of state funds or from any other source.

(4) The Department of Public Safety and Corrections shall develop, adopt, and promulgate rules in the manner provided in the Administrative Procedure Act, that provide for the payment of such costs. Such rules shall contain specific guidelines which shall be used to determine the ability of the offender to pay the required costs and shall establish the reasonable costs to be charged. Such rules may provide for a sliding scale of payment so that an offender who is able to pay a portion, but not all, of such costs may be required to pay such portion. (Acts 1985, No. 287, § 1; Acts 1995, No. 946, § 2; Acts 2001, No. 301, § 1, eff. Aug. 15, 2001; Acts 2006, No. 103, § 1, eff. Aug. 15, 2006; Acts 2008, No. 33, § 1, eff. Aug. 15, 2008; Acts 2011, No. 67, §§ 1, 2, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 67 rewrote (A); added (C)(3); redesignated former (C)(3) and (C)(6) as (D)(1) and (D)(4); deleted (C)(4) through (C)(6); and substituted “Paragraphs (C)(2) and (3) of this Section” for “Paragraph (2) of this Subsection” in (D)(1).

2008 Amendments. — Acts 2008, No. 33, § 1, effective August 15, 2008, substituted “ninety-nine years” for “life imprisonment” in (C)(2).

2006 Amendments. — Acts 2006, No. 103, § 1, effective August 15, 2006, added (C)(2)-(6).

2001 Amendments. — Acts 2001, No. 301, § 1, effective August 15, 2001, deleted “when the offender either compels the other person to submit by placing the person in fear of receiving bodily, or” in (A); substituted “ten years” for “fifteen years” in (B).

Quoted Statutory Material. — Acts 2006, No. 103, § 2, provides that “This Act shall be known hereafter as ‘The Mary Jean Thigpen Law’ in memory of Mary Jean Thigpen, a four year old who was murdered on November 12, 2001, by a multiple sexual offender.”

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 15:536.

Sentencing of sexual offenders; serial sexual offenders, see La. R.S. 15:537.

Conditions of probation, parole, and suspension or diminution of sentence, see La. R.S. 15:538.

Definitions, see La. R.S. 15:541.

Diminution of sentence for good behavior, see La. R.S. 15:571.3.

Definitions, see La. R.S. 24:932.

Refusal to hire or contract; termination of employment; exemption; appeal procedure; waiver, see La. R.S. 40:1300.53.

Definitions, see La. R.S. 44:51.

Basic rights for victim and witness, see La. R.S. 46:1844.

Time limitation for certain sex offenses, see La. C.Cr.P. Art. 571.1.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Double Jeopardy. — Defendant’s conviction for sexual battery and oral sexual battery did not violate his constitutional right against double jeopardy because he violated two criminal statutes, La. Rev. Stat. Ann. § 14:43.3 and La. Rev. Stat. Ann. § 14:43.1, and committed two distinct crimes against his victim within a short period of time. State v. Burnett, 768 So. 2d 783, 2000 La. App. LEXIS 2260 (Oct. 4, 2000), writ denied by La. 2000-3079, 800 So. 2d 864, 2001 La. LEXIS 3689 (La. Nov. 2, 2001).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Domestic Offenses

•••• General Overview. — Considering the nature of the defendant’s crimes of oral sexual battery, La. Rev. Stat. Ann. § 14:43.3, and aggravated incest, La. Rev. Stat. Ann. § 14:78.1, and the applicable jurisprudence, an appellate court could not find that the trial court abused its discretion by imposing concurrent sentences of 15 years upon the defendant. State v. Hotoph, 750 So. 2d 1036, 1999 La. App. LEXIS 3155 (Nov. 10, 1999), writ denied by La. 2000-0150, 765 So. 2d 1066, 2000 La. LEXIS 2106 (La. June 30, 2000), writ denied by La. 1999-3477, 765 So. 2d 1062, 2000 La. LEXIS 2116 (La. June 30, 2000).

Under the applicable constitutional test for determining the sufficiency of the evidence, a defendant’s convictions for aggravated incest, a violation of La. Rev. Stat. Ann. § 14:78.1, and two counts of oral sexual battery, violations of La. Rev. Stat. Ann. § 14:43.3, were proper. State v. Hotoph, 750 So. 2d 1036, 1999 La. App. LEXIS 3155 (Nov. 10, 1999), writ denied by La. 2000-0150, 765 So. 2d 1066, 2000 La. LEXIS 2106 (La. June 30, 2000), writ denied by La. 1999-3477, 765 So. 2d 1062, 2000 La. LEXIS 2116 (La. June 30, 2000).

•• Miscellaneous Offenses

••• Lesser Included Offenses

•••• General Overview. — Trial court correctly gave instructions giving the jury the option of returning oral sexual battery, La. Rev. Stat. Ann. § 14:43.3, as lesser included offenses of aggravated oral sexual battery, former La. Rev. Stat. Ann. § 14:43.4 (since repealed), and the court of appeal erred in reversing defendant’s convictions on the lesser included oral sexual battery offenses on grounds they were not lesser included offenses. State v. Amos, 849 So. 2d 498, 2003 La. LEXIS 1915 (June 18, 2003).

Trial court correctly instructed the jury that oral sexual battery, La. Rev. Stat. Ann. § 14:43.3, was a responsive verdict to the charged crime of aggravated oral sexual battery, former La. Rev. Stat. Ann. § 14:43.4 (now repealed), because a rational trier of fact could not have found that the 16-year-old defendant had committed the charged acts by pushing the mouth of each 10- year-old boy onto his exposed penis, and yet not find that defendant had also committed the offense of oral sexual battery. State v. Amos, 849 So. 2d 498, 2003 La. LEXIS 1915 (June 18, 2003).

•• Sex Crimes

••• General Overview. — Defendant’s sentence after pleading guilty to one count of oral sexual battery on a 12-year-old girl was proper where there was no justification for the commission of the offense and the lawful sentence imposed was mid-range; although defendant had no criminal record, the act was an egregious offense for a grown man to commit with an obviously young girl. State v. Sartin, 855 So. 2d 891, 2003 La. App. LEXIS 2504 (Sept. 24, 2003).

Pursuant to La. Rev. Stat. Ann. § 14:11, sexual battery, as defined in La. Rev. Stat. Ann. § 14:43.1, requires general criminal intent because the word “intentional” is included in the definition of that offense without a qualifying provision; the intent requirement in the definition of oral sexual battery under La. Rev. Stat. Ann. § 14:43.3 is identical to that contained in La. Rev. Stat. Ann. § 14:43.1 for sexual battery, and based on La. Rev. Stat. Ann. § 14:11, general criminal intent is required to commit oral sexual battery. State v. Williams, 738 So. 2d 640, 1999 La. App. LEXIS 1863 (June 1, 1999), writ denied by La. 1999-1984, 752 So. 2d 176, 2000 La. LEXIS 91 (La. Jan. 7, 2000).

••• Sexual Assault

•••• General Overview. — State successfully proved that defendant’s age met the requirements of La. Rev. Stat. Ann. §§ 14:80 and 14:43.3, given that defendant’s physical appearance was open to view by the trial court; the evidence showed that (1) defendant lived alone in a motel room, (2) defendant had previously pleaded guilty to various offenses and was charged and sentenced as an adult, and no objection to the conviction was raised by defendant’s counsel, who should have done so had the convictions been juvenile, and (3) defendant had purchased alcohol on prior occasions and wanted to visit a casino. State v. Zeringue, 862 So. 2d 186, 2003 La. App. LEXIS 3277 (Nov. 25, 2003), writ denied by La. 2003-3523, 870 So. 2d 298, 2004 La. LEXIS 1398 (La. Apr. 23, 2004).

Victim’s testimony and DNA evidence were sufficient evidence to convict defendant of attempted forcible rape and attempted oral sexual battery. State v. Hannon, 852 So. 2d 1141, 2003 La. App. LEXIS 2322 (Aug. 20, 2003).

Where arraignment was not a “critical stage” in prosecution, the presence of counsel was not required, and the trial court did not err when it sentenced defendant, guilty of 30 counts of aggravated rape of his young son, to the maximum sentences where the trial court stated that any less of a sentence would have deprecated the seriousness of the crimes. State v. Tarver, 846 So. 2d 851, 2003 La. App. LEXIS 651 (Mar. 12, 2003), remanded by La. App. 2002-0973, 2003 La. App. LEXIS 739 (La.App. 3 Cir. Mar. 26, 2003), writ denied by La. 2003-1157, 858 So. 2d 416, 2003 La. LEXIS 3382 (La. Nov. 14, 2003).

Because La. Rev. Stat. Ann. § 14:43.4 was repealed before defendant was charged with the crime of aggravated oral sexual battery, but after the crime was committed, a trial court properly considered the maximum penalty of § 14:43.4 because nothing in 2001 La. Acts 301, § 2 provided for the extinguishment of criminal liability for those who violated La. Rev. Stat. Ann. § 14:43.4 before its repeal. State v. B. A. S., 838 So. 2d 155, 2003 La. App. LEXIS 226 (Feb. 5, 2003).

A defendant’s intent to commit a sex offense in violation of La. Rev. Stat. Ann. § 14:43.3 can be inferred from the circumstances of the case and the defendant’s actions. State v. Darbonne, 787 So. 2d 576, 2001 La. App. LEXIS 1430 (June 6, 2001), writ denied by La. 2002-0533, 836 So. 2d 64, 2003 La. LEXIS 354 (La. Jan. 31, 2003).

Prosecution is not required to prove all of the six circumstances that constitute the crime of aggravated oral sexual battery as separate elements of the crime; failure to prove all six circumstances was not a violation of defendant’s constitutional rights. State v. Norwood, 789 So. 2d 614, 2001 La. App. LEXIS 951 (May 9, 2001), writ denied by La. 2001-1618, 813 So. 2d 1100, 2002 La. LEXIS 1884 (La. Apr. 26, 2002).

Defendant was properly convicted of aggravated oral sexual battery after he bit, slapped, and threatened to kill the victim while he attempted to perform oral sex on her. State v. Norwood, 789 So. 2d 614, 2001 La. App. LEXIS 951 (May 9, 2001), writ denied by La. 2001-1618, 813 So. 2d 1100, 2002 La. LEXIS 1884 (La. Apr. 26, 2002).

Defendant’s conviction for sexual battery and oral sexual battery did not violate his constitutional right against double jeopardy because he violated two criminal statutes, La. Rev. Stat. Ann. § 14:43.3 and La. Rev. Stat. Ann. § 14:43.1, and committed two distinct crimes against his victim within a short period of time. State v. Burnett, 768 So. 2d 783, 2000 La. App. LEXIS 2260 (Oct. 4, 2000), writ denied by La. 2000-3079, 800 So. 2d 864, 2001 La. LEXIS 3689 (La. Nov. 2, 2001).

Evidence was sufficient to support defendant’s conviction for unauthorized entry of an inhabited dwelling in violation of La. Rev. Stat. Ann. § 14:62.3 and his conviction for oral sexual battery in violation of La. Rev. Stat. Ann. § 14:43.3; the victim testified that defendant broke into her home without her permission, wrapped a telephone cord around her neck and engaged in oral sex against her will, two friends, who helped her after the attack, corroborated her testimony and a deputy testified that the victim’s door was damaged and that he found a telephone cord and torn clothing at the crime scene. State v. McCurtis, 769 So. 2d 150, 2000 La. App. LEXIS 2185 (Sept. 27, 2000), writ denied in part by, remanded by La. 2000-3080, 800 So. 2d 862, 2001 La. LEXIS 3677 (La. Nov. 2, 2001).

Considering the nature of the defendant’s crimes of oral sexual battery, La. Rev. Stat. Ann. § 14:43.3, and aggravated incest, La. Rev. Stat. Ann. § 14:78.1, and the applicable jurisprudence, an appellate court could not find that the trial court abused its discretion by imposing concurrent sentences of 15 years upon the defendant. State v. Hotoph, 750 So. 2d 1036, 1999 La. App. LEXIS 3155 (Nov. 10, 1999), writ denied by La. 2000-0150, 765 So. 2d 1066, 2000 La. LEXIS 2106 (La. June 30, 2000), writ denied by La. 1999-3477, 765 So. 2d 1062, 2000 La. LEXIS 2116 (La. June 30, 2000).

Under the applicable constitutional test for determining the sufficiency of the evidence, a defendant’s convictions for aggravated incest, a violation of La. Rev. Stat. Ann. § 14:78.1, and two counts of oral sexual battery, violations of La. Rev. Stat. Ann. § 14:43.3, were proper. State v. Hotoph, 750 So. 2d 1036, 1999 La. App. LEXIS 3155 (Nov. 10, 1999), writ denied by La. 2000-0150, 765 So. 2d 1066, 2000 La. LEXIS 2106 (La. June 30, 2000), writ denied by La. 1999-3477, 765 So. 2d 1062, 2000 La. LEXIS 2116 (La. June 30, 2000).

Jury’s finding that defendant was guilty of oral sexual battery and sexual battery showed that it had accepted the minor victim’s testimony and rejected defendant’s testimony by which he had denied perpetration of the batteries, and the appellate court would not, in reviewing the sufficiency of the evidence, reassess the credibility of witnesses or reweigh the evidence to reverse the jury’s verdicts. State v. Hampton, 716 So. 2d 417, 1998 La. App. LEXIS 1803 (June 29, 1998).

Defendant’s conviction for oral sexual battery was vacated and a new trial was ordered because oral sexual battery was triable by a jury of six; defendant was tried by a jury of 12. State v. Carter, 713 So. 2d 796, 1998 La. App. LEXIS 1351 (May 20, 1998), writ denied by La. 98-1538, 726 So. 2d 920, 1998 La. LEXIS 3340 (La. Nov. 6, 1998).

Defendant’s sentence was not excessive under La. Const. art. I, § 20, where defendant had oral sex with a minor and pled guilty to aggravated oral sexual battery under former La. Rev. Stat. Ann. § 14:43.4(A)(4) (now La. Rev. Stat. Ann. § 14:43), where the trial court sentenced defendant to 20 years hard labor to be served consecutive to defendant’s other sentences, where the sentence was the maximum statutory sentence, and where defendant had oral sex with two other minors on two other occasions. State v. Walker, 677 So. 2d 532, 1996 La. App. LEXIS 1250 (June 5, 1996), writ of certiorari denied by La. 96-1767, 684 So. 2d 924, 1996 La. LEXIS 3517 (La. Dec. 6, 1996).

Trial court complied with La. Code Crim. Proc. Ann. art. 894.1(C) by stating the reasons for sentencing defendant to the maximum statutory sentence upon defendant’s plea of guilty to aggravated oral sexual battery under former La. Rev. Stat. Ann. § 14:43.4(A)(4) (now La. Rev. Stat. Ann. § 14:43) and by including defendant’s victim’s age as an aggravating factor, where defendant had oral sex with a minor, and where the minor was under 12 years of age. State v. Walker, 677 So. 2d 532, 1996 La. App. LEXIS 1250 (June 5, 1996), writ of certiorari denied by La. 96-1767, 684 So. 2d 924, 1996 La. LEXIS 3517 (La. Dec. 6, 1996).

Evidence was sufficient to convict defendant of oral sexual battery under former La. Rev. Stat. Ann. § 14:43.4(A)(4) (now La. Rev. Stat. Ann. § 14:43.3), where the six-year old child victim testified in a videotape that defendant and the child licked each other’s bottom while she and defendant were in a rocking chair, where the child testified at trial that she could not remember defendant doing anything other than kissing her in a rocking chair, and where the child’s mother testified that the child told the mother that defendant licked her. State v. Broussard, 664 So. 2d 835, 1995 La. App. LEXIS 3412 (Dec. 6, 1995), modified by La. 96-1796, 692 So. 2d 1024, 1997 La. LEXIS 571 (La. Apr. 8, 1997).

• Accusatory Instruments

•• Indictments

••• General Overview. — Although aggravated oral sexual battery in violation of former La. Rev. Stat. Ann. § 14:43.4 (now La. Rev. Stat. Ann. § 14:43.3) and molestation of a juvenile in violation of La. Rev. Stat. Ann. § 14:81.2 should not have been charged in the short form of indictment, and although the bills of information were insufficient because there was more than one way to commit each offense and defendant was not informed in which way he was charged with committing each crime, defendant did not raise the error pre-trial or on appeal and did not request a bill of particulars or file a motion to quash; therefore, the court assumed that he was adequately informed of the nature and cause of the accusations and his convictions were affirmed. State v. Dugas, 649 So. 2d 1193, 1995 La. App. LEXIS 174 (Feb. 1, 1995).

• Counsel

•• Right to Counsel

••• Arraignments. — Where arraignment was not a “critical stage” in prosecution, the presence of counsel was not required, and the trial court did not err when it sentenced defendant, guilty of 30 counts of aggravated rape of his young son, to the maximum sentences where the trial court stated that any less of a sentence would have deprecated the seriousness of the crimes. State v. Tarver, 846 So. 2d 851, 2003 La. App. LEXIS 651 (Mar. 12, 2003), remanded by La. App. 2002-0973, 2003 La. App. LEXIS 739 (La.App. 3 Cir. Mar. 26, 2003), writ denied by La. 2003-1157, 858 So. 2d 416, 2003 La. LEXIS 3382 (La. Nov. 14, 2003).

• Juries & Jurors

•• Size of Jury

••• General Overview. — Defendant’s conviction for oral sexual battery was vacated and a new trial was ordered because oral sexual battery was triable by a jury of six; defendant was tried by a jury of 12. State v. Carter, 713 So. 2d 796, 1998 La. App. LEXIS 1351 (May 20, 1998), writ denied by La. 98-1538, 726 So. 2d 920, 1998 La. LEXIS 3340 (La. Nov. 6, 1998).

• Scienter

•• General Overview. — Pursuant to La. Rev. Stat. Ann. § 14:11, sexual battery, as defined in La. Rev. Stat. Ann. § 14:43.1, requires general criminal intent because the word “intentional” is included in the definition of that offense without a qualifying provision; the intent requirement in the definition of oral sexual battery under La. Rev. Stat. Ann. § 14:43.3 is identical to that contained in La. Rev. Stat. Ann. § 14:43.1 for sexual battery, and based on La. Rev. Stat. Ann. § 14:11, general criminal intent is required to commit oral sexual battery. State v. Williams, 738 So. 2d 640, 1999 La. App. LEXIS 1863 (June 1, 1999), writ denied by La. 1999-1984, 752 So. 2d 176, 2000 La. LEXIS 91 (La. Jan. 7, 2000).

• Jury Instructions

•• Particular Instructions

••• Lesser Included Offenses. — Trial court correctly gave instructions giving the jury the option of returning oral sexual battery, La. Rev. Stat. Ann. § 14:43.3, as lesser included offenses of aggravated oral sexual battery, former La. Rev. Stat. Ann. § 14:43.4 (since repealed), and the court of appeal erred in reversing defendant’s convictions on the lesser included oral sexual battery offenses on grounds they were not lesser included offenses. State v. Amos, 849 So. 2d 498, 2003 La. LEXIS 1915 (June 18, 2003).

Trial court correctly instructed the jury that oral sexual battery, La. Rev. Stat. Ann. § 14:43.3, was a responsive verdict to the charged crime of aggravated oral sexual battery, former La. Rev. Stat. Ann. § 14:43.4 (now repealed), because a rational trier of fact could not have found that the 16-year-old defendant had committed the charged acts by pushing the mouth of each 10- year-old boy onto his exposed penis, and yet not find that defendant had also committed the offense of oral sexual battery. State v. Amos, 849 So. 2d 498, 2003 La. LEXIS 1915 (June 18, 2003).

• Sentencing

•• Appeals

••• General Overview. — Defendant’s sentence after pleading guilty to one count of oral sexual battery on a 12-year-old girl was proper where there was no justification for the commission of the offense and the lawful sentence imposed was mid-range; although defendant had no criminal record, the act was an egregious offense for a grown man to commit with an obviously young girl. State v. Sartin, 855 So. 2d 891, 2003 La. App. LEXIS 2504 (Sept. 24, 2003).

•• Concurrent Sentences. — Considering the nature of the defendant’s crimes of oral sexual battery, La. Rev. Stat. Ann. § 14:43.3, and aggravated incest, La. Rev. Stat. Ann. § 14:78.1, and the applicable jurisprudence, an appellate court could not find that the trial court abused its discretion by imposing concurrent sentences of 15 years upon the defendant. State v. Hotoph, 750 So. 2d 1036, 1999 La. App. LEXIS 3155 (Nov. 10, 1999), writ denied by La. 2000-0150, 765 So. 2d 1066, 2000 La. LEXIS 2106 (La. June 30, 2000), writ denied by La. 1999-3477, 765 So. 2d 1062, 2000 La. LEXIS 2116 (La. June 30, 2000).

•• Imposition

••• Factors. — Where arraignment was not a “critical stage” in prosecution, the presence of counsel was not required, and the trial court did not err when it sentenced defendant, guilty of 30 counts of aggravated rape of his young son, to the maximum sentences where the trial court stated that any less of a sentence would have deprecated the seriousness of the crimes. State v. Tarver, 846 So. 2d 851, 2003 La. App. LEXIS 651 (Mar. 12, 2003), remanded by La. App. 2002-0973, 2003 La. App. LEXIS 739 (La.App. 3 Cir. Mar. 26, 2003), writ denied by La. 2003-1157, 858 So. 2d 416, 2003 La. LEXIS 3382 (La. Nov. 14, 2003).

• Appeals

•• Standards of Review

••• Substantial Evidence

•••• General Overview. — Under the applicable constitutional test for determining the sufficiency of the evidence, a defendant’s convictions for aggravated incest, a violation of La. Rev. Stat. Ann. § 14:78.1, and two counts of oral sexual battery, violations of La. Rev. Stat. Ann. § 14:43.3, were proper. State v. Hotoph, 750 So. 2d 1036, 1999 La. App. LEXIS 3155 (Nov. 10, 1999), writ denied by La. 2000-0150, 765 So. 2d 1066, 2000 La. LEXIS 2106 (La. June 30, 2000), writ denied by La. 1999-3477, 765 So. 2d 1062, 2000 La. LEXIS 2116 (La. June 30, 2000).

Jury’s finding that defendant was guilty of oral sexual battery and sexual battery showed that it had accepted the minor victim’s testimony and rejected defendant’s testimony by which he had denied perpetration of the batteries, and the appellate court would not, in reviewing the sufficiency of the evidence, reassess the credibility of witnesses or reweigh the evidence to reverse the jury’s verdicts. State v. Hampton, 716 So. 2d 417, 1998 La. App. LEXIS 1803 (June 29, 1998).

EVIDENCE

• Procedural Considerations

•• Weight & Sufficiency. — Victim’s testimony and DNA evidence were sufficient evidence to convict defendant of attempted forcible rape and attempted oral sexual battery. State v. Hannon, 852 So. 2d 1141, 2003 La. App. LEXIS 2322 (Aug. 20, 2003).

GOVERNMENTS

• Legislation

•• Expirations, Repeals & Suspensions. — Because La. Rev. Stat. Ann. § 14:43.4 was repealed before defendant was charged with the crime of aggravated oral sexual battery, but after the crime was committed, a trial court properly considered the maximum penalty of § 14:43.4 because nothing in 2001 La. Acts 301, § 2 provided for the extinguishment of criminal liability for those who violated La. Rev. Stat. Ann. § 14:43.4 before its repeal. State v. B. A. S., 838 So. 2d 155, 2003 La. App. LEXIS 226 (Feb. 5, 2003).

•• Interpretation. — Pursuant to La. Rev. Stat. Ann. § 14:11, sexual battery, as defined in La. Rev. Stat. Ann. § 14:43.1, requires general criminal intent because the word “intentional” is included in the definition of that offense without a qualifying provision; the intent requirement in the definition of oral sexual battery under La. Rev. Stat. Ann. § 14:43.3 is identical to that contained in La. Rev. Stat. Ann. § 14:43.1 for sexual battery, and based on La. Rev. Stat. Ann. § 14:11, general criminal intent is required to commit oral sexual battery. State v. Williams, 738 So. 2d 640, 1999 La. App. LEXIS 1863 (June 1, 1999), writ denied by La. 1999-1984, 752 So. 2d 176, 2000 La. LEXIS 91 (La. Jan. 7, 2000).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: The Jaws that Bite, the Claws that Snatch. 62 La. L. Rev. 303 (Fall, 2001).

Comment: In the Doghouse or in the Jailhouse?: The Possibility of Criminal Prosecution of the Owners of Vicious Dogs in Louisiana. 49 Loy. L. Rev. 953 (Winter, 2003).

§ 43.4. Female genital mutilation.

A. A person is guilty of female genital mutilation when any of the following occur:

(1) The person knowingly circumcises, excises, or infibulates the whole or any part of the labia majora, labia minora, or clitoris of a female minor.

(2) The parent, guardian, or other person legally responsible or charged with the care or custody of a female minor allows the circumcision, excision, or infibulation, in whole or in part, of such minor’s labia majora, labia minora, or clitoris.

(3) The person knowingly removes or causes or permits the removal of a female minor from this state for the purpose of circumcising, excising, or infibulating, in whole or in part, the labia majora, labia minora, or clitoris of such female.

B. It shall not be a defense to prosecution for a violation of this Section that the conduct described in Subsection A of this Section is required as a matter of custom, ritual, or religious practice, or that the minor on whom it is performed, or the minor’s parent or legal guardian, consented to the procedure.

C. If the action described in Subsection A of this Section is performed by a licensed physician during a surgical procedure, it shall not be a violation of this Section if either of the following is true:

(1) The procedure is necessary to the physical health of the minor on whom it is performed.

(2) The procedure is performed on a minor who is in labor or who has just given birth and is performed for medical purposes connected with that labor or birth.

D. Whoever commits the crime of female genital mutilation shall be punished by imprisonment, with or without hard labor, for not more than fifteen years. (Acts 2012, No. 207, § 1, eff. Aug. 1, 2012.)

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 9:362.

Definitions, see La. R.S. 15:536.

Sentencing of sexual offenders; serial sexual offenders, see La. R.S. 15:537.

Conditions of probation, parole, and suspension or diminution of sentence, see La. R.S. 15:538.

Definitions, see La. R.S. 15:541.

Registration of sex offenders and child predators, see La. R.S. 15:542.

Definitions, see La. R.S. 24:932.

§ 43.5. Intentional exposure to AIDS virus.

A. No person shall intentionally expose another to any acquired immunodeficiency syndrome (AIDS) virus through sexual contact without the knowing and lawful consent of the victim.

B. No person shall intentionally expose another to any acquired immunodeficiency syndrome (AIDS) virus through any means or contact without the knowing and lawful consent of the victim.

C. No person shall intentionally expose a police officer to any AIDS virus through any means or contact without the knowing and lawful consent of the police officer when the offender has reasonable grounds to believe the victim is a police officer acting in the performance of his duty.

D. For purposes of this Section, the following words have the following meanings:

(1) “Means or contact” is defined as spitting, biting, stabbing with an AIDS contaminated object, or throwing of blood or other bodily substances.

(2) “Police officer” includes a commissioned police officer, sheriff, deputy sheriff, marshal, deputy marshal, correctional officer, constable, wildlife enforcement agent, and probation and parole officer.

E. (1) Whoever commits the crime of intentional exposure to AIDS virus shall be fined not more than five thousand dollars, imprisoned with or without hard labor for not more than ten years, or both.

(2) Whoever commits the crime of intentional exposure to AIDS virus against a police officer shall be fined not more than six thousand dollars, imprisoned with or without hard labor for not more than eleven years, or both. (Acts 1987, No. 663, § 1; Acts 1993, No. 411, § 1.)

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 15:536.

Sentencing of sexual offenders; serial sexual offenders, see La. R.S. 15:537.

Definitions, see La. R.S. 15:541.

Diminution of sentence for good behavior, see La. R.S. 15:571.3.

Refusal to hire or contract; termination of employment; exemption; appeal procedure; waiver, see La. R.S. 40:1300.53.

Basic rights for victim and witness, see La. R.S. 46:1844.

Blood and saliva testing, see La. C.Cr.P. Art. 221.
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• Legislation
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• General Overview. — Statute proscribing the exposure of others to the AIDS virus through sexual contact without the victim’s knowledge or consent does not unconstitutionally intrude upon the privacy rights of HIV-infected persons to engage in sexual activities; the right of privacy is not absolute, and the state has a compelling interest in discouraging the spread of the HIV virus. State v. Gamberella, 633 So. 2d 595, 1993 La. App. LEXIS 4050 (Dec. 29, 1993), writ of certiorari denied by La. 94-0200, 640 So. 2d 1341, 1994 La. LEXIS 1752 (La. June 24, 1994).

GOVERNMENTS

• Legislation

•• Overbreadth. — While there is a distinction between the HIV virus and AIDS, the language in La. Rev. Stat. Ann. § 14:43.5 referring to the “AIDS virus” is not unconstitutionally vague because it communicates that its intent is to criminalize the intentional transmission of the virus that causes AIDS. State v. Serrano, 715 So. 2d 602, 1998 La. App. LEXIS 1736 (June 17, 1998).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Probation officers are “law enforcement personnel” entitled to unhampered access over bridges and ferries., Opinion No. 01-454A, La. Atty. Gen. Op. No. 2001-454; 2002 La. AG LEXIS 337.

TREATISES AND LAW REVIEWS

General Law Reviews. — Article: Toward Rational Criminal HIV Exposure Laws. 32 J.L. Med. & Ethics 327.

Article: On Statutory Rape, Strict Liability, and the Public Welfare Offense Model. 53 Am. U.L. Rev. 313 (December, 2003).

§ 43.6. Administration of medroxyprogesterone acetate (MPA) to certain sex offenders.

A. Notwithstanding any other provision of law to the contrary, upon a first conviction of R.S. 14:42 (aggravated rape), R.S. 14:42.1 (forcible rape), R.S. 14:43.2 (second degree sexual battery), R.S. 14:78.1 (aggravated incest), R.S. 14:81.2(D)(1) (molestation of a juvenile when the victim is under the age of thirteen), and R.S. 14:89.1 (aggravated crime against nature), the court may sentence the offender to be treated with medroxyprogesterone acetate (MPA), according to a schedule of administration monitored by the Department of Public Safety and Corrections.

B. (1) Notwithstanding any other provision of law to the contrary, upon a second or subsequent conviction of R.S. 14:42 (aggravated rape), R.S. 14:42.1 (forcible rape), R.S. 14:43.2 (second degree sexual battery), R.S. 14:78.1 (aggravated incest), R.S. 14:81.2(D)(1) (molestation of a juvenile when the victim is under the age of thirteen), and R.S. 14:89.1 (aggravated crime against nature), the court shall sentence the offender to be treated with medroxyprogesterone acetate (MPA) according to a schedule of administration monitored by the Department of Public Safety and Corrections.

(2) If the court sentences a defendant to be treated with medroxyprogesterone acetate (MPA), this treatment may not be imposed in lieu of, or reduce, any other penalty prescribed by law. However, in lieu of treatment with medroxyprogesterone acetate (MPA), the court may order the defendant to undergo physical castration provided the defendant file a written motion with the court stating that he intelligently and knowingly, gives his voluntary consent to physical castration as an alternative to the treatment.

C. (1) An order of the court sentencing a defendant to medroxyprogesterone acetate (MPA) treatment under this Section, shall be contingent upon a determination by a court appointed medical expert, that the defendant is an appropriate candidate for treatment. This determination shall be made not later than sixty days from the imposition of sentence. An order of the court sentencing a defendant to medroxyprogesterone acetate (MPA) treatment shall specify the duration of treatment for a specific term of years, or in the discretion of the court, up to the life of the defendant.

(2) In all cases involving defendants sentenced to a period of incarceration or confinement in an institution, the administration of treatment with medroxyprogesterone acetate (MPA) shall commence not later than one week prior to the defendant’s release from prison or such institution.

(3) The Department of Public Safety and Corrections shall provide the services necessary to administer medroxyprogesterone acetate (MPA) treatment. Nothing in this Section shall be construed to require the continued administration of medroxyprogesterone acetate (MPA) treatment when it is not medically appropriate.

(4) If a defendant whom the court has sentenced to be treated with medroxyprogesterone acetate (MPA) fails to appear as required by the Department of Public Safety and Corrections for purposes of administering the medroxyprogesterone acetate (MPA) or who refuses to allow the administration of medroxyprogesterone acetate (MPA), then the defendant shall be charged with a violation of the provisions of this Section. Upon conviction, the offender shall be imprisoned, with or without hard labor, for not less than three years nor more than five years without benefit of probation, parole, or suspension of sentence.

(5) If a defendant whom the court has sentenced to be treated with medroxyprogesterone acetate (MPA) or ordered to undergo physical castration takes any drug or other substance to reverse the effects of the treatment, he shall be held in contempt of court. (Acts 2008, No. 441, § 1, eff. June 25, 2008; Acts 2011, No. 67, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 67 substituted “R.S. 14:81.2(D)(1)” for “R.S. 14:81.2(E)” in (A) and (B)(1).


SUBPART D. KIDNAPPING AND FALSE IMPRISONMENT.

§ 44. Aggravated kidnapping.

Aggravated kidnapping is the doing of any of the following acts with the intent thereby to force the victim, or some other person, to give up anything of apparent present or prospective value, or to grant any advantage or immunity, in order to secure a release of the person under the offender’s actual or apparent control:

(1) The forcible seizing and carrying of any person from one place to another; or

(2) The enticing or persuading of any person to go from one place to another; or

(3) The imprisoning or forcible secreting of any person.

Whoever commits the crime of aggravated kidnapping shall be punished by life imprisonment at hard labor without benefit of parole, probation, or suspension of sentence. (Amended by Acts 1980, No. 679, § 1.)

CROSS REFERENCES

Louisiana Law. — Perpetration or attempted perpetration of certain crimes of violence against a victim sixty-five years of age or older, see La. R.S. 14:50.2.

Definitions, see La. R.S. 15:541.

Registration of sex offenders and child predators, see La. R.S. 15:542.

Inmate contact with persons outside of parish or multiparish prison; temporary release or furlough, see La. R.S. 15:811.

Inmate contact with persons outside institution; temporary release, see La. R.S. 15:833.

Temporary release of inmate for limited purposes, see La. R.S. 15:833.2.

Definitions, see La. R.S. 15:1352.

Refusal to hire or contract; termination of employment; exemption; appeal procedure; waiver, see La. R.S. 40:1300.53.

Advice of rights at appearance to answer, see La. Ch.C. Art. 855.

Presence at adjudication hearing; exclusion of witnesses, see La. Ch.C. Art. 879.

Informing the child of sex offender registration and notification requirements; form, see La. Ch.C. Art. 884.1.

Disposition after adjudication of certain felony-grade delinquent acts, see La. Ch.C. Art. 897.1.

Disposition guidelines; generally, see La. Ch.C. Art. 901.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Double Jeopardy. — Defendant convicted of both armed robbery as defined in La. Rev. Stat. Ann. § 14:64 and kidnapping as defined in La. Rev. Stat. Ann. § 14:44.1 was subjected to double jeopardy in violation of La. Const. art. I, § 15, and La. Code Crim. Proc. Ann. art. 591, where defendant entered the victim’s vehicle armed with a weapon and forced the victim to drive defendant somewhere because other than taking the victim’s free will to drive the vehicle, defendant took nothing of value from the victim, so the evidence used to support the conviction for one offense also proved the other. State v. Lefeure, 778 So. 2d 744, 2001 La. App. LEXIS 40 (Jan. 30, 2001), writ denied by La. 2001-1440, 797 So. 2d 669, 2001 La. LEXIS 2664 (La. Sept. 21, 2001).

A conviction for for aggravated kidnapping in violation of La. Rev. Stat. Ann. § 14:44 following a conviction for sexual battery, which arose from charges of aggravated rape in violation of La. Rev. Stat. Ann. § 14:42, did not constitute double jeopardy, even though the charges arose from the same series of events, because the crimes of aggravated rape and aggravated kidnapping each required proof of an additional fact that the other did not. State v. Neal, 550 So. 2d 740, 1989 La. App. LEXIS 1515 (Aug. 23, 1989), writ of certiorari denied by 556 So. 2d 55, 1990 La. LEXIS 111 (La. 1990).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Kidnapping

•••• General Overview. — Evidence was sufficient to convict defendant where all four elements of kidnapping were satisfied: (1) the victim was grabbed off the street, forced inside a vehicle, and threatened with a gun if she resisted; (2) defendant drove the victim from the initial location near a nightclub to a parking lot; (3) defendant’s seizure of the victim with the intent to commit a rape constituted an intent to force the victim to give up something of apparent present or prospective value; and (4) the victim reasonably believed, given the totality of the circumstances, that she would not be safely released unless she complied with defendant’s demands for sexual gratification. State v. Lagarde, 861 So. 2d 871, 2003 La. App. LEXIS 3534 (Dec. 10, 2003), writ denied by La. 2004-0340, 876 So. 2d 829, 2004 La. LEXIS 2208 (La. June 25, 2004).

Evidence was sufficient to have convicted defendant of aggravated kidnapping where he pointed a gun at the victim and forced her to drive with him to Philadelphia, the clear implication of his actions was that she would be released only if she submitted to all of his demands, and defendant led the victim to believe that he had the gun in his front sweatshirt pocket during the entire trip, all of which caused the victim fear. State v. Will, 860 So. 2d 140, 2003 La. App. LEXIS 2933 (Oct. 28, 2003), writ of certiorari denied by La. 2003-3224, 871 So. 2d 345, 2004 La. LEXIS 1013 (La. Mar. 26, 2004), writ denied by La. 2005-1960, 924 So. 2d 1011, 2006 La. LEXIS 729 (La. Feb. 17, 2006).

Defendant’s conviction for aggravated kidnapping and life sentence was proper where defendant’s own statement, corroborated by other evidence, supplied proof of the elements necessary to convict; thus, the evidence was sufficient. State v. George, 855 So. 2d 861, 2003 La. App. LEXIS 2503 (Sept. 24, 2003).

Where the sentences imposed for attempted second degree murder, attempted aggravated rape for a habitual offender, and second degree kidnapping were within the permitted sentencing ranges, they were not unconstitutionally excessive in a case where defendant assaulted, threatened, attempted to rape, and kidnapped a family member. State v. Graham, 845 So. 2d 416, 2003 La. App. LEXIS 352 (Feb. 14, 2003), writ of certiorari denied by La. 2003-1716, 861 So. 2d 557, 2003 La. LEXIS 3720 (La. Dec. 19, 2003).

Where defendant extorted ride to another town at gunpoint, then drove off after car owner fled the vehicle to escape possible harm, aggravated kidnapping under La. Rev. Stat. Ann. § 14:44(1), and robbery convictions under La. Rev. Stat. Ann. § 14:64, were upheld; the car ride and taking possession of the vehicle were sufficient to establish elements of the offenses. State v. Jagers, 786 So. 2d 284, 2001 La. App. LEXIS 928 (May 9, 2001), writ denied by La. 2001-1806, 815 So. 2d 831, 2002 La. LEXIS 1555 (La. May 10, 2002).

Defendant convicted of both armed robbery as defined in La. Rev. Stat. Ann. § 14:64 and kidnapping as defined in La. Rev. Stat. Ann. § 14:44.1 was subjected to double jeopardy in violation of La. Const. art. I, § 15, and La. Code Crim. Proc. Ann. art. 591, where defendant entered the victim’s vehicle armed with a weapon and forced the victim to drive defendant somewhere because other than taking the victim’s free will to drive the vehicle, defendant took nothing of value from the victim, so the evidence used to support the conviction for one offense also proved the other. State v. Lefeure, 778 So. 2d 744, 2001 La. App. LEXIS 40 (Jan. 30, 2001), writ denied by La. 2001-1440, 797 So. 2d 669, 2001 La. LEXIS 2664 (La. Sept. 21, 2001).

There was sufficient evidence under La. Code Crim. Proc. Ann. art. 821 to convict defendant of second degree murder, a violation of La. Rev. Stat. Ann. § 14:30.1(A), and aggravated kidnapping, a violation of La. Rev. Stat. Ann. § 14:44. Although largely circumstantial, the evidence was competent under La. Rev. Stat. Ann. § 15:438 and showed that a reasonable person in the victim’s place could have believed, when confronted by a man desperate to get away and armed with a very large gun, that she would not have been safely released unless she complied with his demands. Because the victim is dead, requiring additional evidence that defendant expressly announced to the victim she would not be released unless she complied with his demands is overly technical and unnecessary. State v. Morris, 770 So. 2d 908, 2000 La. App. LEXIS 2923 (Nov. 3, 2000), writ denied by La. 2000-3293, 799 So. 2d 496, 2001 La. LEXIS 3996 (La. Oct. 12, 2001), writ of certiorari denied by 535 U.S. 934, 122 S. Ct. 1311, 152 L. Ed. 2d 220, 2002 U.S. LEXIS 1637, 70 U.S.L.W. 3577 (2002).

Aggravated kidnapping is defined in La. Rev. Stat. § 14:44 as the doing of any of the following acts with the intent thereby to force the victim, or some other person, to give up anything of apparent present or prospective value, or to grant any advantage or immunity, in order to secure a release of the person under the offender’s actual or apparent control; (1) forcible seizing and carrying of any person from one place to another; or (2) enticing or persuading of any person to go from one place to another, or (3) imprisoning or forcible secreting of any person. State v. Zihlavsky, 764 So. 2d 250, 2000 La. App. LEXIS 1649 (June 21, 2000), writ denied by La. 2000-2434, 792 So. 2d 756, 2001 La. LEXIS 1702 (La. May 25, 2001).

Defendant’s statement that he beat a victim and locked him in the trunk of a car after accusing the victim of stealing cocaine was sufficient to support convictions of second degree murder and aggravated kidnapping when the victim was found dead the next day. State v. Mitchell, 753 So. 2d 985, 2000 La. App. LEXIS 308 (Mar. 1, 2000), writ denied by La. 2000-1019, 788 So. 2d 440, 2001 La. LEXIS 1069 (La. Mar. 30, 2001), writ denied by La. 2002-1745, 845 So. 2d 1071, 2003 La. LEXIS 1753 (La. May 30, 2003), writ denied by La. 2004-3103, 916 So. 2d 134, 2005 La. LEXIS 2751 (La. Nov. 28, 2005).

Defendants’ sentences, imposed upon convictions for aggravated kidnapping, armed robbery, aggravated rape, and aggravated crime against nature, were not constitutionally excessive or a manifest abuse of the trial court’s discretion; although under La. Code Crim. Proc. Ann. art. 883, there was a presumption in favor of concurrent sentences, consecutive sentences were properly imposed based on the serious nature of the offenses, defendants’ need for treatment, and the fact that the victim was pregnant. State v. Hester, 746 So. 2d 95, 1999 La. App. LEXIS 2649 (Sept. 28, 1999), writ denied by La. 1999-3217, 760 So. 2d 342, 2000 La. LEXIS 1207 (La. Apr. 20, 2000).

Defendant was properly convicted of aggravated kidnapping where he jumped into the victim’s car, pointed a gun at her head and directed her to her bank to withdraw money for him; proof of intent to extort is shown not merely by the kidnapper’s words or actions, but by analyzing whether a reasonable person in the victim’s position would believe that he would not be safely released unless he complied with the kidnapper’s demands. State v. Roberts, 718 So. 2d 1057, 1998 La. App. LEXIS 2601 (Sept. 23, 1998), writ denied by La. 99-1191, 749 So. 2d 627, 1999 La. LEXIS 2877 (La. Sept. 24, 1999).

Defendant was properly sentenced to life imprison for aggravated kidnapping, which was the statutorily mandated sentence under La. Rev. Stat. Ann. § 14:44. State v. Roberts, 718 So. 2d 1057, 1998 La. App. LEXIS 2601 (Sept. 23, 1998), writ denied by La. 99-1191, 749 So. 2d 627, 1999 La. LEXIS 2877 (La. Sept. 24, 1999).

Where a defendant was charged with aggravated kidnapping under La. Rev. Stat. Ann. § 14:44, but, in return for a guilty plea, the defendant was convicted of second degree kidnapping under La. Rev. Stat. Ann. § 14:44.1, and received the maximum sentence, given that the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1 were considered and articulated by the sentencing court, and that the sentence did not violate La. Const. art. I, § 20 because it was not grossly out of proportion to the seriousness of the offense or nothing more than a purposeless and needless infliction of pain and suffering, the sentence did not shock the sense of justice of a court of appeals nor could it be said that the trial court abused its discretion in the sentence it imposed. State v. Overby, 714 So. 2d 28, 1998 La. App. LEXIS 736 (Apr. 8, 1998), writ denied by La. 2001-0179, 808 So. 2d 345, 2002 La. LEXIS 512 (La. Feb. 1, 2002).

Given that issues of credibility rested with the trier of fact and that the trier of fact could accept or reject, in whole or in part, the testimony of any witness, and a jury apparently believed the account by a defendant’s ex-wife of the events and circumstances, and the ex-wife’s testimony was corroborated by other evidence, the record contained sufficient evidence to support the defendant’s convictions for aggravated kidnapping, a violation of La. Rev. Stat. Ann. § 14:44, and three counts of armed robbery, violations of La. Rev. Stat. Ann. § 14:64(A). State v. Arvie, 709 So. 2d 810, 1998 La. App. LEXIS 178 (Feb. 4, 1998), writ denied by La. 98-2461, 736 So. 2d 827, 1999 La. LEXIS 275 (La. Jan. 29, 1999), writ denied by La. 2003-2706, 885 So. 2d 572, 2004 La. LEXIS 3173 (La. Oct. 29, 2004).

Given that a trial court complied with La. Code Crim. Proc. Ann. art. 894.1 and, although, if a defendant were convicted of two or more offenses based on the same act or transaction, or constituting parts of a common scheme or plan, the terms of imprisonment should be served concurrently unless the trial court expressly directed that some or all be served consecutively, La. Code Crim. Proc. Ann. art. 883, it was within the discretion of the trial court to impose consecutive sentences upon convictions for aggravated kidnapping, La. Rev. Stat. Ann. § 14:44, and three counts of armed robbery, La. Rev. Stat. Ann. § 14:64(A). State v. Arvie, 709 So. 2d 810, 1998 La. App. LEXIS 178 (Feb. 4, 1998), writ denied by La. 98-2461, 736 So. 2d 827, 1999 La. LEXIS 275 (La. Jan. 29, 1999), writ denied by La. 2003-2706, 885 So. 2d 572, 2004 La. LEXIS 3173 (La. Oct. 29, 2004).

Evidence was insufficient to establish defendant’s intent to force his victim to comply with sexual demands as a condition to her safe release, and his conviction for aggravated kidnapping in violation of La. Rev. Stat. Ann. § 14:44 was reversed in favor of the lesser-included offense of simple kidnapping under La. Rev. Stat. Ann. § 14:45. State v. Acevedo, 633 So. 2d 828, 1994 La. App. LEXIS 416 (Feb. 25, 1994), writ of certiorari denied by La. 94-0602, 635 So. 2d 1103, 1994 La. LEXIS 872 (La. Mar. 31, 1994).

For purposes of determining whether an aggravated kidnapping has occurred, the crucial question with regard to whether defendant had the intent to force the victim to give up anything of present or prospective value in order to secure her release is not whether defendant had the intent to release the victim at either the outset of the crime or at any point during the crime, but rather whether defendant sought to obtain something of value, be it sex, money, or loss of dignity, by playing upon the victim’s fear and hope of eventual release in order to gain compliance with his demands. State v. Arnold, 548 So. 2d 920, 1989 La. LEXIS 1960 (Sept. 12, 1989), limited by State v. Acevedo, La. App. 93-1474, 633 So. 2d 828, 1994 La. App. LEXIS 416 (La.App. 4 Cir. Feb. 25, 1994).

In prosecution for aggravated kidnapping, State was not required to present evidence that defendant expressly announced to his victim that she would not be released unless she complied with his demands for sexual gratification; rather, the proper focus was on whether he intended to extort sexual gratification from the victim by playing upon her hope for release and that intent was determined by analyzing whether a reasonable person in the victim’s place, given the totality of the circumstances, would have believed that she would not be safely released unless she complied with defendant’s demands for sexual gratification. State v. Arnold, 548 So. 2d 920, 1989 La. LEXIS 1960 (Sept. 12, 1989), limited by State v. Acevedo, La. App. 93-1474, 633 So. 2d 828, 1994 La. App. LEXIS 416 (La.App. 4 Cir. Feb. 25, 1994).

A conviction for for aggravated kidnapping in violation of La. Rev. Stat. Ann. § 14:44 following a conviction for sexual battery, which arose from charges of aggravated rape in violation of La. Rev. Stat. Ann. § 14:42, did not constitute double jeopardy, even though the charges arose from the same series of events, because the crimes of aggravated rape and aggravated kidnapping each required proof of an additional fact that the other did not. State v. Neal, 550 So. 2d 740, 1989 La. App. LEXIS 1515 (Aug. 23, 1989), writ of certiorari denied by 556 So. 2d 55, 1990 La. LEXIS 111 (La. 1990).

Where there was no evidence that a kidnapping included the attempt to force the victim or anyone else to give up something of value in order to secure the victim’s release, an aggravated kidnapping charge under La. Rev. Stat. Ann. § 14:44(1) was not proper. State v. Brown, 546 So. 2d 1265, 1989 La. App. LEXIS 1294 (June 20, 1989).

Under La. Code Crim. Proc. Ann. art. 821, the evidence was sufficient to support defendant’s conviction for aggravated kidnapping, in violation of La. Rev. Stat. Ann. § 14:44, because the jury believed the victim’s testimony that she was forced into defendant’s car and raped and his specific intent, under former La. Rev. Stat. Ann. § 15:445 (now La. Code Evid. Ann. art. 404), to force her to submit could be inferred from the circumstances. State v. Washington, 540 So. 2d 502, 1989 La. App. LEXIS 331 (Feb. 28, 1989).

There was no evidence in support of a critical element of aggravated kidnapping: that the perpetrator seized the victim with the intent of forcing the victim or some other person to give up anything of value in order to secure the victim’s release; the state’s argument at trial that “something of value” which defendant sought to force the victim to relinquish was her plan to testify against him was unpersuasive. State v. Johnson, 541 So. 2d 818, 1989 La. LEXIS 86 (Jan. 30, 1989).

Although a defendant forced his kidnapped victim to perform sex, the ransom element of aggravated kidnapping was not proven because defendant did not promise to release her if she acceded to his demands. State v. Arnold, 535 So. 2d 937, 1988 La. App. LEXIS 1887 (Sept. 21, 1988), affirmed in part and reversed in part by 548 So. 2d 920, 1989 La. LEXIS 1960 (La. 1989).

State failed to establish that defendant committed aggravated kidnapping in violation of La. Rev. Stat. Ann. § 14:44 because there was no evidence that forcing the child into committing sexual acts would result in his release. State v. Copeland, 530 So. 2d 526, 1988 La. LEXIS 641 (Apr. 11, 1988), writ of certiorari denied by 489 U.S. 1091, 109 S. Ct. 1558, 103 L. Ed. 2d 860, 1989 U.S. LEXIS 1554, 57 U.S.L.W. 3621 (1989).

There was insufficient proof of aggravated kidnapping under La. Rev. Stat. Ann. 14:44(1), where there was no showing that defendant intended to condition the victim’s release upon his or any other person’s giving up anything of value which distinguishes aggravated kidnapping from simple kidnapping. State v. Brooks, 505 So. 2d 714, 1987 La. LEXIS 8979 (Apr. 6, 1987), writ of certiorari denied by 484 U.S. 947, 108 S. Ct. 337, 98 L. Ed. 2d 363, 1987 U.S. LEXIS 4687, 56 U.S.L.W. 3338 (1987).

Evidence was insufficient to support defendant’s conviction for aggravated kidnapping under La. Rev. Stat. Ann. § 14:44 where there was no evidence that defendant forced the victim to engage in sexual intercourse in order to secure her release; the evidence, however, supported a conviction for simple kidnapping under La. Rev. Stat. Ann. § 14:45(1). State v. Doolittle, 482 So. 2d 896, 1986 La. App. LEXIS 5985 (Jan. 22, 1986), writ of certiorari denied by 488 So. 2d 687, 1986 La. LEXIS 6399 (La. 1986).

Although there was no direct evidence that the defendant forced the kidnapping victim to submit to his sexual demands as a condition of release, it was reasonable to infer that the defendant intended to release the victim only after raping her where that was in fact what occurred; this supported the aggravated rape conviction, as sexual gratification by the defendant has been held to constitute the taking of something of value for purposes of the aggravated kidnapping statute. State v. Washington, 482 So. 2d 118, 1986 La. App. LEXIS 5940 (Jan. 15, 1986).

Evidence was sufficient to support a conviction for aggravated kidnapping where a girlfriend ceased resisting and submitted to the kidnapping in order to secure her boyfriend’s release even though the boyfriend was released first and the girlfriend forced to give up something of value later in order to secure his safety, and even though defendant did not tell the girlfriend that if he had sex with her, he would let her go. State v. Desdunes, 477 So. 2d 910, 1985 La. App. LEXIS 9919 (Oct. 11, 1985).

Trial court erred in finding defendant guilty of attempted aggravated kidnapping pursuant to La. Rev. Stat. Ann. § 14:44(1) when there was no evidence that defendant intended to forcibly seize the victim and extort something of value from her for her release; defendant was guilty of attempted simple kidnapping under La. Rev. Stat. Ann. § 14:45. State v. Branch, 475 So. 2d 388, 1985 La. App. LEXIS 9296 (June 25, 1985).

Extraction of sex as well as money could be used to support a charge of aggravated kidnapping. State v. Yancy, 465 So. 2d 48, 1985 La. App. LEXIS 8065 (Jan. 11, 1985), writ of certiorari denied by 469 So. 2d 985, 1985 La. LEXIS 8783 (La. 1985).

Evidence was sufficient for the jury to find that defendant had the specific intent to extort an advantage from his victim and to convict defendant of aggravated kidnapping, where defendant was a prison inmate, where defendant and an accomplice, armed with a knife and a screwdriver, entered the warden’s home and forced the warden and his mother into a truck, where defendant and the accomplice ordered the warden to drive through the gates and threatened to kill his mother if the warden did not do as he was told, and where defendant was not threatened by his accomplice. State v. Gibson, 460 So. 2d 689, 1984 La. App. LEXIS 10343 (Nov. 20, 1984), writ of certiorari denied by 464 So. 2d 1376, 1985 La. LEXIS 8150 (La. 1985).

When defendant was charged with aggravated kidnapping, an offense for which the death penalty had been ruled unconstitutional, its continued statutory designation as a capital offense could not curtail defendant’s constitutional right to bail under La. Const. art. I, § 18. State v. Polk, 376 So. 2d 151, 1979 La. LEXIS 7100 (Oct. 8, 1979).

Defendant was guilty of aggravated kidnapping where he led a woman into the woods and contended that he would release her and her boyfriend if she had sex with him; such acts constituted the forcible carrying away of a person with the intent to force the person to give up something of apparent value under La. Rev. Stat. Ann. § 14:44. State v. Sonnier, 380 So. 2d 1, 1979 La. LEXIS 6929 (Sept. 4, 1979).

In defendant’s prosecution on two charges of aggravated kidnapping involving three victims, the trial court did not err in admitting evidence that defendant raped the first victim; evidence constituted part of the res gestae of the charged offenses and was admissible to prove, as an essential element of the kidnapping, that the first victim’s sexual act constituted the relinquishment of something of value within the meaning of La. Rev. Stat. Ann. § 14:44. State v. Dupre, 369 So. 2d 1303, 1979 La. LEXIS 6279 (Apr. 9, 1979).

Defendant was not entitled to reversal of his convictions for two counts of aggravated kidnapping on the ground that the trial court did not instruct the jury on the definition of the phrase “anything of value” as provided in La. Rev. Stat. Ann. § 14:2(2); although it would have been preferable to have read the general definition provided in § 14:2(2), the jury charge, considered as a whole, was not erroneous and prejudicial. State v. Dupre, 369 So. 2d 1303, 1979 La. LEXIS 6279 (Apr. 9, 1979).

••• Robbery

•••• General Overview. — Where there was evidence that defendant abducted a victim, threatened her life with a knife, forced her to have sexual relations with him, took money from her for gasoline, forced her to cash a check and give him the proceeds, and then released her, there was evidence of every element of armed robbery and aggravated rape. State v. Webb, 364 So. 2d 984, 1978 La. LEXIS 5452 (Nov. 13, 1978).

•• Homicide

••• Murder

•••• General Overview. — Defendant’s statement that he beat a victim and locked him in the trunk of a car after accusing the victim of stealing cocaine was sufficient to support convictions of second degree murder and aggravated kidnapping when the victim was found dead the next day. State v. Mitchell, 753 So. 2d 985, 2000 La. App. LEXIS 308 (Mar. 1, 2000), writ denied by La. 2000-1019, 788 So. 2d 440, 2001 La. LEXIS 1069 (La. Mar. 30, 2001), writ denied by La. 2002-1745, 845 So. 2d 1071, 2003 La. LEXIS 1753 (La. May 30, 2003), writ denied by La. 2004-3103, 916 So. 2d 134, 2005 La. LEXIS 2751 (La. Nov. 28, 2005).

•••• Capital Murder

••••• General Overview. — Trial evidence was found to be sufficient within the requirements of La. Rev. Stat. Ann. § 15:438 to establish beyond a reasonable doubt that defendant had murdered his victim in the perpetration of an aggravated rape under La. Rev. Stat. Ann. § 14:42 and an aggravated kidnapping under La. Rev. Stat. Ann. § 14:44, which supported his conviction for the offense of murder in the first degree under La. Rev. Stat. Ann. § 14:30(1). State v. Rault, 445 So. 2d 1203, 1984 La. LEXIS 7984 (Jan. 16, 1984), writ of certiorari denied by 469 U.S. 873, 105 S. Ct. 225, 83 L. Ed. 2d 154, 1984 U.S. LEXIS 350, 53 U.S.L.W. 3241 (1984).

•• Inchoate Crimes

••• Attempt

•••• General Overview. — Defendant’s conviction for attempted aggravated kidnapping was set aside where the state failed to prove that he intended to forcibly seize the victim and to extort something of value from her or from a third party for her release; the record did support a conviction of the lesser-included offense of attempted simple kidnapping. State v. Hunter, 454 So. 2d 131, 1984 La. App. LEXIS 10316 (June 6, 1984), review denied by 456 So. 2d 1018, 1984 La. LEXIS 9521 (La. 1984).

•• Miscellaneous Offenses

••• Lesser Included Offenses

•••• General Overview. — There was insufficient proof of aggravated kidnapping under La. Rev. Stat. Ann. 14:44(1), where there was no showing that defendant intended to condition the victim’s release upon his or any other person’s giving up anything of value which distinguishes aggravated kidnapping from simple kidnapping. State v. Brooks, 505 So. 2d 714, 1987 La. LEXIS 8979 (Apr. 6, 1987), writ of certiorari denied by 484 U.S. 947, 108 S. Ct. 337, 98 L. Ed. 2d 363, 1987 U.S. LEXIS 4687, 56 U.S.L.W. 3338 (1987).

•• Sex Crimes

••• Sexual Assault

•••• General Overview. — A conviction for for aggravated kidnapping in violation of La. Rev. Stat. Ann. § 14:44 following a conviction for sexual battery, which arose from charges of aggravated rape in violation of La. Rev. Stat. Ann. § 14:42, did not constitute double jeopardy, even though the charges arose from the same series of events, because the crimes of aggravated rape and aggravated kidnapping each required proof of an additional fact that the other did not. State v. Neal, 550 So. 2d 740, 1989 La. App. LEXIS 1515 (Aug. 23, 1989), writ of certiorari denied by 556 So. 2d 55, 1990 La. LEXIS 111 (La. 1990).

• Bail

•• General Overview. — When defendant was charged with aggravated kidnapping, an offense for which the death penalty had been ruled unconstitutional, its continued statutory designation as a capital offense could not curtail defendant’s constitutional right to bail under La. Const. art. I, § 18. State v. Polk, 376 So. 2d 151, 1979 La. LEXIS 7100 (Oct. 8, 1979).

• Double Jeopardy

•• Attachment Jeopardy. — Defendant convicted of both armed robbery as defined in La. Rev. Stat. Ann. § 14:64 and kidnapping as defined in La. Rev. Stat. Ann. § 14:44.1 was subjected to double jeopardy in violation of La. Const. art. I, § 15, and La. Code Crim. Proc. Ann. art. 591, where defendant entered the victim’s vehicle armed with a weapon and forced the victim to drive defendant somewhere because other than taking the victim’s free will to drive the vehicle, defendant took nothing of value from the victim, so the evidence used to support the conviction for one offense also proved the other. State v. Lefeure, 778 So. 2d 744, 2001 La. App. LEXIS 40 (Jan. 30, 2001), writ denied by La. 2001-1440, 797 So. 2d 669, 2001 La. LEXIS 2664 (La. Sept. 21, 2001).

• Counsel

•• Effective Assistance

••• Trials. — Because a relator’s defense of non-involvement in the initial abduction of a victim was at least a plausible defense to an aggravated kidnapping charge, which his attorney was precluded from presenting due to a conflict of interest, and because relator was entitled to have a jury determine his verdict on the basis of evidence and argument that was not curtailed or limited because of his attorney’s divided loyalty, and because the evidence and arguments might have influenced jurors to return a different verdict, a relator was granted a new trial on an aggravated kidnapping charge. State v. Morrow, 440 So. 2d 98, 1983 La. LEXIS 11871 (Oct. 17, 1983).

• Jurisdiction & Venue

•• Venue. — Where a defendant was charged with aggravated kidnapping under La. Rev. Stat. Ann. § 14:44, but, in return for a guilty plea, the defendant was convicted of second degree kidnapping under La. Rev. Stat. Ann. § 14:44.1, and received the maximum sentence, given that the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1 were considered and articulated by the sentencing court, and that the sentence did not violate La. Const. art. I, § 20 because it was not grossly out of proportion to the seriousness of the offense or nothing more than a purposeless and needless infliction of pain and suffering, the sentence did not shock the sense of justice of a court of appeals nor could it be said that the trial court abused its discretion in the sentence it imposed. State v. Overby, 714 So. 2d 28, 1998 La. App. LEXIS 736 (Apr. 8, 1998), writ denied by La. 2001-0179, 808 So. 2d 345, 2002 La. LEXIS 512 (La. Feb. 1, 2002).

• Witnesses

•• Credibility. — Given that issues of credibility rested with the trier of fact and that the trier of fact could accept or reject, in whole or in part, the testimony of any witness, and a jury apparently believed the account by a defendant’s ex-wife of the events and circumstances, and the ex-wife’s testimony was corroborated by other evidence, the record contained sufficient evidence to support the defendant’s convictions for aggravated kidnapping, a violation of La. Rev. Stat. Ann. § 14:44, and three counts of armed robbery, violations of La. Rev. Stat. Ann. § 14:64(A). State v. Arvie, 709 So. 2d 810, 1998 La. App. LEXIS 178 (Feb. 4, 1998), writ denied by La. 98-2461, 736 So. 2d 827, 1999 La. LEXIS 275 (La. Jan. 29, 1999), writ denied by La. 2003-2706, 885 So. 2d 572, 2004 La. LEXIS 3173 (La. Oct. 29, 2004).

• Scienter

•• Specific Intent. — There was insufficient proof of aggravated kidnapping under La. Rev. Stat. Ann. 14:44(1), where there was no showing that defendant intended to condition the victim’s release upon his or any other person’s giving up anything of value which distinguishes aggravated kidnapping from simple kidnapping. State v. Brooks, 505 So. 2d 714, 1987 La. LEXIS 8979 (Apr. 6, 1987), writ of certiorari denied by 484 U.S. 947, 108 S. Ct. 337, 98 L. Ed. 2d 363, 1987 U.S. LEXIS 4687, 56 U.S.L.W. 3338 (1987).

• Jury Instructions

•• Particular Instructions

••• General Overview. — Defendant was not entitled to reversal of his convictions for two counts of aggravated kidnapping on the ground that the trial court did not instruct the jury on the definition of the phrase “anything of value” as provided in La. Rev. Stat. Ann. § 14:2(2); although it would have been preferable to have read the general definition provided in § 14:2(2), the jury charge, considered as a whole, was not erroneous and prejudicial. State v. Dupre, 369 So. 2d 1303, 1979 La. LEXIS 6279 (Apr. 9, 1979).

• Sentencing

•• Consecutive Sentences. — Defendants’ sentences, imposed upon convictions for aggravated kidnapping, armed robbery, aggravated rape, and aggravated crime against nature, were not constitutionally excessive or a manifest abuse of the trial court’s discretion; although under La. Code Crim. Proc. Ann. art. 883, there was a presumption in favor of concurrent sentences, consecutive sentences were properly imposed based on the serious nature of the offenses, defendants’ need for treatment, and the fact that the victim was pregnant. State v. Hester, 746 So. 2d 95, 1999 La. App. LEXIS 2649 (Sept. 28, 1999), writ denied by La. 1999-3217, 760 So. 2d 342, 2000 La. LEXIS 1207 (La. Apr. 20, 2000).

Given that a trial court complied with La. Code Crim. Proc. Ann. art. 894.1 and, although, if a defendant were convicted of two or more offenses based on the same act or transaction, or constituting parts of a common scheme or plan, the terms of imprisonment should be served concurrently unless the trial court expressly directed that some or all be served consecutively, La. Code Crim. Proc. Ann. art. 883, it was within the discretion of the trial court to impose consecutive sentences upon convictions for aggravated kidnapping, La. Rev. Stat. Ann. § 14:44, and three counts of armed robbery, La. Rev. Stat. Ann. § 14:64(A). State v. Arvie, 709 So. 2d 810, 1998 La. App. LEXIS 178 (Feb. 4, 1998), writ denied by La. 98-2461, 736 So. 2d 827, 1999 La. LEXIS 275 (La. Jan. 29, 1999), writ denied by La. 2003-2706, 885 So. 2d 572, 2004 La. LEXIS 3173 (La. Oct. 29, 2004).

•• Guidelines

••• General Overview. — In the state’s prosecution of defendant for aggravated rape, aggravated kidnapping and armed robbery, the trial court did not impose an excessive sentence and did not fail to comply with sentencing guidelines, where defendant had been sentenced to 198 years at hard labor and life imprisonment at hard labor. State v. Toomer, 572 So. 2d 1152, 1990 La. App. LEXIS 2996 (Dec. 18, 1990).

•• Imposition. — Defendant’s sentence for his convictions was not excessive because the sentence was within the statutory range and because the defendant had prior record for robbery. State v. Arbuthnot, 625 So. 2d 1377, 1993 La. App. LEXIS 3241 (Oct. 15, 1993).

••• Factors. — Appellate court could not correct a trial court’s failure to impose the mandatory sentence of life without benefit of probation, parole or suspension of sentence as required by La. Rev. Stat. Ann. § 14:44, because the state did not appeal the sentence imposed. State v. Bilbo, 719 So. 2d 1134, 1998 La. App. LEXIS 2852 (Sept. 25, 1998), writ denied by La. 98-2722, 737 So. 2d 747, 1999 La. LEXIS 568 (La. Feb. 5, 1999).

•• Proportionality. — In the state’s prosecution of defendant for aggravated rape, aggravated kidnapping and armed robbery, the trial court did not impose an excessive sentence and did not fail to comply with sentencing guidelines, where defendant had been sentenced to 198 years at hard labor and life imprisonment at hard labor. State v. Toomer, 572 So. 2d 1152, 1990 La. App. LEXIS 2996 (Dec. 18, 1990).

•• Ranges. — Aggravated kidnapping carries a mandatory sentence of life imprisonment without the benefit of parole, probation, or suspension of sentence. State v. Lebreton, 859 So. 2d 785, 2003 La. App. LEXIS 2872 (Oct. 17, 2003), writ of certiorari denied by La. 2003-3176, 871 So. 2d 345, 2004 La. LEXIS 1010 (La. Mar. 26, 2004).

Where the sentences imposed for attempted second degree murder, attempted aggravated rape for a habitual offender, and second degree kidnapping were within the permitted sentencing ranges, they were not unconstitutionally excessive in a case where defendant assaulted, threatened, attempted to rape, and kidnapped a family member. State v. Graham, 845 So. 2d 416, 2003 La. App. LEXIS 352 (Feb. 14, 2003), writ of certiorari denied by La. 2003-1716, 861 So. 2d 557, 2003 La. LEXIS 3720 (La. Dec. 19, 2003).

Defendant was properly sentenced to life imprison for aggravated kidnapping, which was the statutorily mandated sentence under La. Rev. Stat. Ann. § 14:44. State v. Roberts, 718 So. 2d 1057, 1998 La. App. LEXIS 2601 (Sept. 23, 1998), writ denied by La. 99-1191, 749 So. 2d 627, 1999 La. LEXIS 2877 (La. Sept. 24, 1999).

In the defendant’s convictions for armed robbery, aggravated kidnapping, second degree kidnapping, and aggravated rape, defendant was properly sentenced under La. Const. art. 1, § 20, La. Rev. Stat. Ann. §§ 14:42, 14:44, 14:64, and La. Code Crim. Proc. Ann. art. 821, where consecutive sentences had been imposed, where the trial court carefully considered the sentencing guidelines, and aggravating circumstances were present. State v. George, 652 So. 2d 1382, 1995 La. App. LEXIS 798 (Apr. 5, 1995), writ of certiorari denied by La. 95-1151, 660 So. 2d 855, 1995 La. LEXIS 2379 (La. Sept. 29, 1995).

Defendant’s sentence for his convictions was not excessive because the sentence was within the statutory range and because the defendant had prior record for robbery. State v. Arbuthnot, 625 So. 2d 1377, 1993 La. App. LEXIS 3241 (Oct. 15, 1993).

• Postconviction Proceedings

•• Motions for New Trial. — Because a relator’s defense of non-involvement in the initial abduction of a victim was at least a plausible defense to an aggravated kidnapping charge, which his attorney was precluded from presenting due to a conflict of interest, and because relator was entitled to have a jury determine his verdict on the basis of evidence and argument that was not curtailed or limited because of his attorney’s divided loyalty, and because the evidence and arguments might have influenced jurors to return a different verdict, a relator was granted a new trial on an aggravated kidnapping charge. State v. Morrow, 440 So. 2d 98, 1983 La. LEXIS 11871 (Oct. 17, 1983).

• Appeals

•• Reviewability

••• Preservation for Review

•••• General Overview. — The assertion by a defendant convicted of aggravated kidnapping, that the mandatory life sentence imposed under La. Rev. Stat. Ann. § 14:44 was unconstitutional, could not be considered on appeal, as the constitutional challenge was not raised by defendant in the trial court. State v. Riche, 608 So. 2d 639, 1992 La. App. LEXIS 3359 (Oct. 27, 1992), writ of certiorari denied by 613 So. 2d 972, 1993 La. LEXIS 975 (La. 1993).

•• Standards of Review

••• General Overview. — There was an error patent in the trial court’s failure to state that sentences were without the benefit of probation or suspension; however, because the error was in defendant’s favor, and the State did not raise the issue, the court did not correct the error. State v. Grubbs, 644 So. 2d 1105, 1994 La. App. LEXIS 2714 (Oct. 21, 1994), writ of certiorari denied by La. 94-2880, 654 So. 2d 323, 1995 La. LEXIS 1256 (La. May 5, 1995).

••• Harmless & Invited Errors

•••• General Overview. — Defendant was not entitled to reversal of his convictions for two counts of aggravated kidnapping on the ground that the trial court did not instruct the jury on the definition of the phrase “anything of value” as provided in La. Rev. Stat. Ann. § 14:2(2); although it would have been preferable to have read the general definition provided in § 14:2(2), the jury charge, considered as a whole, was not erroneous and prejudicial. State v. Dupre, 369 So. 2d 1303, 1979 La. LEXIS 6279 (Apr. 9, 1979).

••• Substantial Evidence

•••• General Overview. — There was sufficient evidence under La. Code Crim. Proc. Ann. art. 821 to convict defendant of second degree murder, a violation of La. Rev. Stat. Ann. § 14:30.1(A), and aggravated kidnapping, a violation of La. Rev. Stat. Ann. § 14:44. Although largely circumstantial, the evidence was competent under La. Rev. Stat. Ann. § 15:438 and showed that a reasonable person in the victim’s place could have believed, when confronted by a man desperate to get away and armed with a very large gun, that she would not have been safely released unless she complied with his demands. Because the victim is dead, requiring additional evidence that defendant expressly announced to the victim she would not be released unless she complied with his demands is overly technical and unnecessary. State v. Morris, 770 So. 2d 908, 2000 La. App. LEXIS 2923 (Nov. 3, 2000), writ denied by La. 2000-3293, 799 So. 2d 496, 2001 La. LEXIS 3996 (La. Oct. 12, 2001), writ of certiorari denied by 535 U.S. 934, 122 S. Ct. 1311, 152 L. Ed. 2d 220, 2002 U.S. LEXIS 1637, 70 U.S.L.W. 3577 (2002).

Given that issues of credibility rested with the trier of fact and that the trier of fact could accept or reject, in whole or in part, the testimony of any witness, and a jury apparently believed the account by a defendant’s ex-wife of the events and circumstances, and the ex-wife’s testimony was corroborated by other evidence, the record contained sufficient evidence to support the defendant’s convictions for aggravated kidnapping, a violation of La. Rev. Stat. Ann. § 14:44, and three counts of armed robbery, violations of La. Rev. Stat. Ann. § 14:64(A). State v. Arvie, 709 So. 2d 810, 1998 La. App. LEXIS 178 (Feb. 4, 1998), writ denied by La. 98-2461, 736 So. 2d 827, 1999 La. LEXIS 275 (La. Jan. 29, 1999), writ denied by La. 2003-2706, 885 So. 2d 572, 2004 La. LEXIS 3173 (La. Oct. 29, 2004).

Trial evidence was found to be sufficient within the requirements of La. Rev. Stat. Ann. § 15:438 to establish beyond a reasonable doubt that defendant had murdered his victim in the perpetration of an aggravated rape under La. Rev. Stat. Ann. § 14:42 and an aggravated kidnapping under La. Rev. Stat. Ann. § 14:44, which supported his conviction for the offense of murder in the first degree under La. Rev. Stat. Ann. § 14:30(1). State v. Rault, 445 So. 2d 1203, 1984 La. LEXIS 7984 (Jan. 16, 1984), writ of certiorari denied by 469 U.S. 873, 105 S. Ct. 225, 83 L. Ed. 2d 154, 1984 U.S. LEXIS 350, 53 U.S.L.W. 3241 (1984).

EVIDENCE

• Procedural Considerations

•• Circumstantial & Direct Evidence. — There was sufficient evidence under La. Code Crim. Proc. Ann. art. 821 to convict defendant of second degree murder, a violation of La. Rev. Stat. Ann. § 14:30.1(A), and aggravated kidnapping, a violation of La. Rev. Stat. Ann. § 14:44. Although largely circumstantial, the evidence was competent under La. Rev. Stat. Ann. § 15:438 and showed that a reasonable person in the victim’s place could have believed, when confronted by a man desperate to get away and armed with a very large gun, that she would not have been safely released unless she complied with his demands. Because the victim is dead, requiring additional evidence that defendant expressly announced to the victim she would not be released unless she complied with his demands is overly technical and unnecessary. State v. Morris, 770 So. 2d 908, 2000 La. App. LEXIS 2923 (Nov. 3, 2000), writ denied by La. 2000-3293, 799 So. 2d 496, 2001 La. LEXIS 3996 (La. Oct. 12, 2001), writ of certiorari denied by 535 U.S. 934, 122 S. Ct. 1311, 152 L. Ed. 2d 220, 2002 U.S. LEXIS 1637, 70 U.S.L.W. 3577 (2002).

•• Exclusion & Preservation by Prosecutor. — In defendant’s prosecution on two charges of aggravated kidnapping involving three victims, the trial court did not err in admitting evidence that defendant raped the first victim; evidence constituted part of the res gestae of the charged offenses and was admissible to prove, as an essential element of the kidnapping, that the first victim’s sexual act constituted the relinquishment of something of value within the meaning of La. Rev. Stat. Ann. § 14:44. State v. Dupre, 369 So. 2d 1303, 1979 La. LEXIS 6279 (Apr. 9, 1979).

•• Rulings on Evidence. — In a manslaughter case where defendant fired a gun into a house and killed a baby, evidence of a prior manslaughter conviction of a co-defendant who was with him at the time was properly ruled irrelevant and inadmissible. State v. Reid, 539 So. 2d 876, 1989 La. App. LEXIS 197 (Feb. 16, 1989).

•• Weight & Sufficiency. — Evidence was sufficient to convict defendant where all four elements of kidnapping were satisfied: (1) the victim was grabbed off the street, forced inside a vehicle, and threatened with a gun if she resisted; (2) defendant drove the victim from the initial location near a nightclub to a parking lot; (3) defendant’s seizure of the victim with the intent to commit a rape constituted an intent to force the victim to give up something of apparent present or prospective value; and (4) the victim reasonably believed, given the totality of the circumstances, that she would not be safely released unless she complied with defendant’s demands for sexual gratification. State v. Lagarde, 861 So. 2d 871, 2003 La. App. LEXIS 3534 (Dec. 10, 2003), writ denied by La. 2004-0340, 876 So. 2d 829, 2004 La. LEXIS 2208 (La. June 25, 2004).

Evidence was sufficient to have convicted defendant of aggravated kidnapping where he pointed a gun at the victim and forced her to drive with him to Philadelphia, the clear implication of his actions was that she would be released only if she submitted to all of his demands, and defendant led the victim to believe that he had the gun in his front sweatshirt pocket during the entire trip, all of which caused the victim fear. State v. Will, 860 So. 2d 140, 2003 La. App. LEXIS 2933 (Oct. 28, 2003), writ of certiorari denied by La. 2003-3224, 871 So. 2d 345, 2004 La. LEXIS 1013 (La. Mar. 26, 2004), writ denied by La. 2005-1960, 924 So. 2d 1011, 2006 La. LEXIS 729 (La. Feb. 17, 2006).

Defendant’s conviction for aggravated kidnapping and life sentence was proper where defendant’s own statement, corroborated by other evidence, supplied proof of the elements necessary to convict; thus, the evidence was sufficient. State v. George, 855 So. 2d 861, 2003 La. App. LEXIS 2503 (Sept. 24, 2003).

Trial evidence was found to be sufficient within the requirements of La. Rev. Stat. Ann. § 15:438 to establish beyond a reasonable doubt that defendant had murdered his victim in the perpetration of an aggravated rape under La. Rev. Stat. Ann. § 14:42 and an aggravated kidnapping under La. Rev. Stat. Ann. § 14:44, which supported his conviction for the offense of murder in the first degree under La. Rev. Stat. Ann. § 14:30(1). State v. Rault, 445 So. 2d 1203, 1984 La. LEXIS 7984 (Jan. 16, 1984), writ of certiorari denied by 469 U.S. 873, 105 S. Ct. 225, 83 L. Ed. 2d 154, 1984 U.S. LEXIS 350, 53 U.S.L.W. 3241 (1984).

• Relevance

•• Relevant Evidence. — In defendant’s trial for aggravated kidnapping, a jumpsuit and gun found in his impounded vehicle were properly admitted into evidence because under former La. Rev. Stat. Ann. § 15:441 (now La. Code Evid. Ann. art. 401), they were relevant to show the commission of the crime. State v. Washington, 540 So. 2d 502, 1989 La. App. LEXIS 331 (Feb. 28, 1989).

MILITARY & VETERANS LAW

• Military Justice

•• Motions

••• Motions for Mistrial. — Where there was no evidence that a kidnapping included the attempt to force the victim or anyone else to give up something of value in order to secure the victim’s release, an aggravated kidnapping charge under La. Rev. Stat. Ann. § 14:44(1) was not proper. State v. Brown, 546 So. 2d 1265, 1989 La. App. LEXIS 1294 (June 20, 1989).

TREATISES AND LAW REVIEWS

Louisiana Treatises. — 1-2 Louisiana Tort Law § 2.06 > Chapter 2 INTENTIONAL TORTS AND DEFENSES > § 2.06 Specific Intentional Torts.

§ 44.1. Second degree kidnapping.

A. Second degree kidnapping is the doing of any of the acts listed in Subsection B wherein the victim is:

(1) Used as a shield or hostage;

(2) Used to facilitate the commission of a felony or the flight after an attempt to commit or the commission of a felony;

(3) Physically injured or sexually abused;

(4) Imprisoned or kidnapped for seventy-two or more hours, except as provided in R.S. 14:45(A)(4) or (5); or

(5) Imprisoned or kidnapped when the offender is armed with a dangerous weapon or leads the victim to reasonably believe he is armed with a dangerous weapon.

B. For purposes of this Section, kidnapping is:

(1) The forcible seizing and carrying of any person from one place to another; or

(2) The enticing or persuading of any person to go from one place to another; or

(3) The imprisoning or forcible secreting of any person.

C. Whoever commits the crime of second degree kidnapping shall be imprisoned at hard labor for not less than five nor more than forty years. At least two years of the sentence imposed shall be without benefit of parole, probation, or suspension of sentence. (Acts 1989, No. 276, § 1.)

CROSS REFERENCES

Louisiana Law. — Aggravated kidnapping of a child, see La. R.S. 14:44.2.

Definitions, see La. R.S. 15:541.

Registration of sex offenders and child predators, see La. R.S. 15:542.

Definitions, see La. R.S. 15:1352.

Refusal to hire or contract; termination of employment; exemption; appeal procedure; waiver, see La. R.S. 40:1300.53.

Advice of rights at appearance to answer, see La. Ch.C. Art. 855.

Informing the child of sex offender registration and notification requirements; form, see La. Ch.C. Art. 884.1.

JUDICIAL DECISIONS

INDEX

CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Double Jeopardy

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Kidnapping

•••• General Overview

•• Homicide

••• Murder

•••• General Overview

•• Sex Crimes

••• Sexual Assault

•••• General Overview

• Eyewitness Identification

•• In-Court Identifications

• Double Jeopardy

•• Attachment Jeopardy

• Sentencing

•• Consecutive Sentences

•• Cruel & Unusual Punishment

•• Imposition

••• Factors

•• Proportionality

• Appeals

•• Standards of Review

••• Harmless & Invited Errors

•••• General Overview

••• Substantial Evidence

•••• General Overview

EVIDENCE

• Procedural Considerations

•• Weight & Sufficiency

GOVERNMENTS

• Legislation

•• Overbreadth

CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Double Jeopardy. — Defendant’s conviction for second-degree kidnapping fit squarely under La. Rev. Stat. Ann. § 14:44.1(A)(1) and did not constitute double jeopardy under La. Const. art. 1 because, by preventing his victims from escaping from their home and from answering the telephone after the robbery of a restaurant, defendant used the victims as a shield to avoid capture by police and not to facilitate the commission of the armed robbery for which he was also convicted. State v. Jackson, 694 So. 2d 440, 1997 La. App. LEXIS 996 (Apr. 9, 1997), writ denied by La. 97-1050, 703 So. 2d 609, 1997 La. LEXIS 3209 (La. Oct. 13, 1997), writ denied by La. 97-1255, 703 So. 2d 612, 1997 La. LEXIS 3221 (La. Oct. 13, 1997), writ denied by La. 2004-0264, 896 So. 2d 991, 2005 La. LEXIS 711 (La. Mar. 18, 2005).

Where defendant was convicted of aggravated burglary, second-degree kidnapping, La. Rev. Stat. Ann. § 14:44.1(A)(5), and carjacking, no double jeopardy violation under U.S. Const. amend. V or La. Const. art. I, § 15 occurred, because each crime required proof of an additional fact that the others did not; the evidence showed that three separate offenses occurred each of which could have been proven without any evidence as to the others. State v. Washington, 670 So. 2d 1255, 1996 La. App. LEXIS 359 (Feb. 14, 1996), writ denied by La. 98-0537, 726 So. 2d 7, 1998 La. LEXIS 2864 (La. Sept. 25, 1998).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Kidnapping

•••• General Overview. — Where defendant pled guilty to two counts of robbery while armed with a firearm, and one count of second-degree kidnapping, defendant had exhibited extreme and deliberate cruelty to the three victims, all of whom were particularly vulnerable due to age or handicap, and one victim sustained permanent injury from being pistol whipped; while defendant was only 19, and presented evidence of a “harsh” upbringing, defendant’s concurrent sentences of 55 years on the armed robbery counts, and 30 years for the kidnapping offense, all without benefit of parole, probation or suspension of sentence, were not excessive or grossly disproportionate. State v. Dearbone, 873 So. 2d 880, 2004 La. App. LEXIS 1174 (May 12, 2004), writ denied by La. 2004-1720, 888 So. 2d 195, 2004 La. LEXIS 3442 (La. Nov. 19, 2004).

Where defendant and three accomplices abducted, robbed, and shot a pizza delivery driver, defendant was properly convicted of attempted second-degree kidnapping and sentenced to 65 years to be served consecutive to any other terms defendant was sentenced to serve. State v. Moore, 865 So. 2d 227, 2004 La. App. LEXIS 75 (Jan. 28, 2004), writ denied by La. 2004-0507, 877 So. 2d 142, 2004 La. LEXIS 2305 (La. July 2, 2004).

Defendant’s convictions for second-degree kidnapping, attempted second-degree murder with respect to the first victim and aggravated crime against nature with respect to the second victim, were proper where, accepting the first victim’s testimony that defendant told her that he would kill her if she ran from him, and then fired multiple shots at her as she tried to escape, finally wounding her in the arm, it was entirely reasonable for the jurors to conclude defendant intended to make good on his threat to kill her; further, a rational trier of fact could have concluded that defendant’s conduct was not in self-defense. State v. Brown, 868 So. 2d 775, 2003 La. App. LEXIS 3721 (Dec. 31, 2003), writ of certiorari denied by La. 2004-0269, 876 So. 2d 76, 2004 La. LEXIS 1905 (La. June 4, 2004), writ denied by 17 So. 3d 953, 2009 La. LEXIS 2533 (La. 2009).

Where an elderly burglary and kidnapping victim positively and unequivocally identified defendant in court as the perpetrator, and she had had the opportunity to view him in the light in her home during the crime, her testimony alone was sufficient to support the conviction. State v. Brock, 855 So. 2d 939, 2003 La. App. LEXIS 2547 (Sept. 26, 2003), writ denied by La. 2004-1036, 897 So. 2d 590, 2005 La. LEXIS 956 (La. Apr. 1, 2005), writ denied by 967 So. 2d 494, 2007 La. LEXIS 2526 (La. 2007).

When defendant’s burglary and kidnapping of an elderly victim and the imposition of the maximum sentences for both crimes were viewed in light of the harm done to society by violent crimes against the elderly, defendant’s sentences did not shock the appellate court’s sense of justice. State v. Brock, 855 So. 2d 939, 2003 La. App. LEXIS 2547 (Sept. 26, 2003), writ denied by La. 2004-1036, 897 So. 2d 590, 2005 La. LEXIS 956 (La. Apr. 1, 2005), writ denied by 967 So. 2d 494, 2007 La. LEXIS 2526 (La. 2007).

Defendant was convicted of simple kidnapping, not aggravated kidnapping as charged because the allegations in the bill of information charging defendant were insufficient to constitute an offense punishable by life imprisonment, and a grand jury indictment was not necessary to institute the prosecution. State v. Ballard, 848 So. 2d 722, 2003 La. App. LEXIS 1705 (May 28, 2003).

Although the victim of two of defendant’s second-degree kidnappings was a prostitute who willingly entered defendant’s car on each occasion, any rational trier of fact could have found beyond a reasonable doubt that defendant enticed the victim to enter defendant’s car on each occasion under the pretext of arranging a prostitution date; where defendant specifically intended to rape the victim, and did rape the victim, both times while armed with a weapon, the evidence was sufficient to sustain defendant’s convictions for those two counts of second-degree kidnapping. State v. Lee, 844 So. 2d 970, 2003 La. App. LEXIS 1065 (Apr. 2, 2003), writ denied by La. 2003-1247, 855 So. 2d 330, 2003 La. LEXIS 2929 (La. Oct. 10, 2003).

Where there was no evidence that the victim willingly entered defendant’s car when defendant, a former police officer, ordered the victim out of the car and into defendant’s car, drove the victim away, and raped the victim, any rational trier of fact could have found beyond a reasonable doubt that defendant was guilty of second-degree kidnapping of the victim. State v. Lee, 844 So. 2d 970, 2003 La. App. LEXIS 1065 (Apr. 2, 2003), writ denied by La. 2003-1247, 855 So. 2d 330, 2003 La. LEXIS 2929 (La. Oct. 10, 2003).

Defendant’s conviction could be upheld based upon La. Rev. Stat. Ann. § 14:44.1B(3), even though the subsection alleged in the bill of information was La. Rev. Stat. Ann. § 14:44.1B(1), because the evidence was sufficient to convict defendant under another subsection of that statute, as the evidence showed defendant forcibly detained the victim, his wife, inside the residence, during the encounter, and when she tried to escape, defendant threatened her with a shovel, forcing her to go back inside the residence where defendant beat her. State v. Williams, 842 So. 2d 1143, 2003 La. App. LEXIS 697 (Mar. 12, 2003), writ denied by La. 2003-1991, 864 So. 2d 625, 2004 La. LEXIS 187 (La. Jan. 16, 2004), writ denied by La. 2006-1583, 951 So. 2d 1096, 2007 La. LEXIS 716 (La. Mar. 23, 2007).

Defendant’s argument, that La. Rev. Stat. Ann. § 14.44.1, the second-degree kidnapping statute, was unconstitutionally vague, was without merit because the issue had already been considered, and no ambiguity was found. State v. Williams, 842 So. 2d 1143, 2003 La. App. LEXIS 697 (Mar. 12, 2003), writ denied by La. 2003-1991, 864 So. 2d 625, 2004 La. LEXIS 187 (La. Jan. 16, 2004), writ denied by La. 2006-1583, 951 So. 2d 1096, 2007 La. LEXIS 716 (La. Mar. 23, 2007).

While the court agreed with defendant that other crimes evidence was improperly admitted under La. Code Evid. Ann. art. 404B, the error was harmless because the overall evidence, which included defendant’s actions in beating an ex-girlfriend and locking her in a bedroom, represented a violation of La. Rev. Stat. Ann. § 14:44.1, and the guilty verdict was not attributable to the other crimes evidence. State v. Marshall, 841 So. 2d 866, 2003 La. App. LEXIS 286 (Feb. 11, 2003), writ denied by La. 2003-0659, 845 So. 2d 1090, 2003 La. LEXIS 1882 (La. June 6, 2003), writ denied by La. 2004-1963, 901 So. 2d 1092, 2005 La. LEXIS 1569 (La. May 6, 2005).

Defendant’s sentence was only examined for constitutional excessiveness because defendant failed to file a motion for reconsideration as required by La. Code Crim. Proc. Ann. art. 881.1; defendant’s sentence of 20 years at hard labor for violating La. Rev. Stat. Ann. § 14:44.1 was deemed excessive in violation of La. Const. art. I, § 20 because the trial court’s reasons for imposing the sentence reflected that it was sentencing defendant for something other than the offense for which defendant was convicted. State v. Marshall, 841 So. 2d 866, 2003 La. App. LEXIS 286 (Feb. 11, 2003), writ denied by La. 2003-0659, 845 So. 2d 1090, 2003 La. LEXIS 1882 (La. June 6, 2003), writ denied by La. 2004-1963, 901 So. 2d 1092, 2005 La. LEXIS 1569 (La. May 6, 2005).

Defendant’s convictions of aggravated rape and kidnapping in violation of La. Rev. Stat. Ann. §§ 14:42, 14:44.1 were affirmed because there was sufficient evidence to support the convictions, given that (1) the victim quickly identified defendant in a photographic line-up as the assailant, (2) the victim’s testimony of the escape from the vehicle that defendant was driving was corroborated by two witnesses, (3) the victim’s injuries were documented by police and hospital personnel, (4) DNA tests confirmed that defendant raped the victim, and (5) defendant’s fingerprints were found in the interior of the victim’s vehicle. State v. Jones, 839 So. 2d 439, 2003 La. App. LEXIS 219 (Feb. 5, 2003).

Defendant received an illegally lenient sentence for the kidnapping conviction, La. Rev. Stat. Ann. § 14:44.1, where the trial court failed to impose at least two years of the sentence without benefits; an appellate court is entitled to recognize an illegally lenient sentence on its own pursuant to La. Code Crim. Proc. Ann. art. 882. State v. Jones, 839 So. 2d 439, 2003 La. App. LEXIS 219 (Feb. 5, 2003).

Evidence was sufficient to sustain defendant’s conviction for kidnapping where, after robbing a store, defendant took one of the victims, put the victim in a car, and drove the victim away from the robbery scene. State v. Page, 837 So. 2d 165, 2003 La. App. LEXIS 83 (Jan. 28, 2003), writ denied by La. 2003-0951, 857 So. 2d 517, 2003 La. LEXIS 3286 (La. Nov. 7, 2003).

Appellate court found sentences of 10 years at hard labor for false imprisonment and 25 years at hard labor for second-degree kidnapping, considering the material in the pre-sentence investigation report, were grossly disproportionate to the severity of crimes as to shock one’s sense of justice. State v. Taves, 846 So. 2d 1, 2003 La. App. LEXIS 16 (Jan. 15, 2003), affirmed in part and reversed in part by, remanded by La. 03-0518, 861 So. 2d 144, 2003 La. LEXIS 3444 (La. Dec. 3, 2003).

Evidence was sufficient to convict defendant of kidnapping in the second-degree as the victim and other witnesses’ testimony showed that defendant forcibly seized and carried the victim away from the hospital parking lot. State v. Fontana, 821 So. 2d 571, 2002 La. App. LEXIS 1895 (June 12, 2002), writ denied by La. 2002-2072, 847 So. 2d 1251, 2003 La. LEXIS 2137 (La. June 27, 2003).

Evidence was sufficient to support that defendants forced the victim into a van and drove to a secluded area and that defendants had the specific intent to forcibly rape the victim and did an act in furtherance of that purpose by fondling the victim without her consent; thus, defendants’ convictions for second-degree kidnapping, a violation of La. Rev. Stat. Ann. § 14:44.1(A)(3), (B)(1), and attempted rape, a violation of La. Rev. Stat. Ann. § 14:42.1(A), were affirmed. State v. Baker, 796 So. 2d 145, 2001 La. App. LEXIS 2010 (Sept. 26, 2001).

A defendant was improperly convicted and sentenced for second-degree kidnapping, a violation of La. Rev. Stat. § 14:44.1(A) because there was no positive statement that the victim was forcibly seized or imprisoned, an essential element of the offense. State v. Robinson, 780 So. 2d 1213, 2001 La. App. LEXIS 363 (Feb. 28, 2001), writ denied by La. 2001-1313, 812 So. 2d 642, 2002 La. LEXIS 1007 (La. Mar. 28, 2002), writ denied by La. 2003-1920, 877 So. 2d 130, 2004 La. LEXIS 2236 (La. July 2, 2004), writ denied by 957 So. 2d 169, 2007 La. LEXIS 1409 (La. 2007).

State proved that there was a forcible carrying and seizing of an individual by defendant where it was shown that defendant walked the individual down the street with a revolver to his head; because La. R.S. 14:44.1 does not require that the distance traveled during the forcible seizure be any particular distance, defendant’s argument that the State did not prove him guilty was without merit. State v. Robinson, 754 So. 2d 311, 2000 La. App. LEXIS 282 (Mar. 1, 2000), writ denied by La. 2000-0989, 787 So. 2d 1008, 2001 La. LEXIS 948 (La. Mar. 23, 2001).

Testimony and physical evidence, together with reasonable inferences arising from the circumstantial evidence, supported findings that defendant aided and abetted another while they were armed with dangerous weapons, in enticing or persuading the victim to accompany them to a deserted spot in order to murder him; such conduct defined a second-degree kidnapping under La. Rev. Stat. 14:44.1(A)(3), (5); (B)(2); and a killing during the commission or attempted commission of a second-degree kidnapping constituted first-degree murder, under La. Rev. Stat. Ann. § 14:30(A)(1). State v. Broaden, 2000 La. LEXIS 3614 (Feb. 21, 2000).

Evidence was sufficient to to convict defendant of attempted second-degree kidnapping, in violation of La. Rev. Stat. Ann. §§ 14:27 and 14:44.1, because the testimony of the two 12-year-old girls he accosted with a knife as the girls were walking home from a babysitting job was not so conflicting as to render them unworthy of belief; to the contrary, their testimony was consistent regarding their identifications, defendant’s use of a knife, his statement to them, and the fact that he was missing three fingers from one hand. State v. Greenwell, 746 So. 2d 29, 1999 La. App. LEXIS 2333 (Aug. 18, 1999).

Where a defendant was charged with aggravated kidnapping under La. Rev. Stat. Ann. § 14:44, but, in return for a guilty plea, the defendant was convicted of second-degree kidnapping under La. Rev. Stat. Ann. § 14:44.1, and received the maximum sentence, given that the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1 were considered and articulated by the sentencing court, and that the sentence did not violate La. Const. art. I, § 20 because it was not grossly out of proportion to the seriousness of the offense or nothing more than a purposeless and needless infliction of pain and suffering, the sentence did not shock the sense of justice of a court of appeals nor could it be said that the trial court abused its discretion in the sentence it imposed. State v. Overby, 714 So. 2d 28, 1998 La. App. LEXIS 736 (Apr. 8, 1998), writ denied by La. 2001-0179, 808 So. 2d 345, 2002 La. LEXIS 512 (La. Feb. 1, 2002).

Defendant’s convictions and sentences as a fourth felony offender to 20 years at hard labor for attempted carjacking in violation of La. Rev. Stat. Ann. § 14:64.2, and 20 years at hard labor for attempted second-degree kidnapping in violation of La. Rev. Stat. Ann. § 14:44.1, were affirmed where the court rejected defendant’s contention that convictions constituted double jeopardy, being multiple punishments for the same crime; the court determined that the evidence required for carjacking was not the same as the evidence needed for a second-degree kidnapping conviction and, thus, there was no double jeopardy. State v. Schaefer, 704 So. 2d 300, 1997 La. App. LEXIS 2799 (Nov. 25, 1997).

Defendant’s conviction for second-degree kidnapping fit squarely under La. Rev. Stat. Ann. § 14:44.1(A)(1) and did not constitute double jeopardy under La. Const. art. 1 because, by preventing his victims from escaping from their home and from answering the telephone after the robbery of a restaurant, defendant used the victims as a shield to avoid capture by police and not to facilitate the commission of the armed robbery for which he was also convicted. State v. Jackson, 694 So. 2d 440, 1997 La. App. LEXIS 996 (Apr. 9, 1997), writ denied by La. 97-1050, 703 So. 2d 609, 1997 La. LEXIS 3209 (La. Oct. 13, 1997), writ denied by La. 97-1255, 703 So. 2d 612, 1997 La. LEXIS 3221 (La. Oct. 13, 1997), writ denied by La. 2004-0264, 896 So. 2d 991, 2005 La. LEXIS 711 (La. Mar. 18, 2005).

Medical testimony that abrasions on the victim’s lower extremities were consistent with having been dragged across the ground was sufficient to prove that she was forcibly seized and carried from one place to another and to convict defendant of second-degree kidnapping under La. Rev. Stat. Ann. § 14:44.1(B)(1). State v. Steward, 681 So. 2d 1007, 1996 La. App. LEXIS 2221 (Sept. 27, 1996).

Where defendant was convicted of aggravated burglary, second-degree kidnapping, La. Rev. Stat. Ann. § 14:44.1(A)(5), and carjacking, no double jeopardy violation under U.S. Const. amend. V or La. Const. art. I, § 15 occurred, because each crime required proof of an additional fact that the others did not; the evidence showed that three separate offenses occurred each of which could have been proven without any evidence as to the others. State v. Washington, 670 So. 2d 1255, 1996 La. App. LEXIS 359 (Feb. 14, 1996), writ denied by La. 98-0537, 726 So. 2d 7, 1998 La. LEXIS 2864 (La. Sept. 25, 1998).

Where the victim first saw defendant at 9:30 a.m., observed his license number and that it was 10:15 a.m. when he dropped her off, described his car and uniform, picked him out of a photo line-up, and testified about his having kidnapped and raped her, the circumstantial evidence of his guilt was overwhelming. The victim’s testimony was sufficient to prove every element of the second-degree kidnapping under La. Rev. Stat. Ann. § 14:44.1, including her fear of defendant. State v. Fontan, 624 So. 2d 916, 1993 La. App. LEXIS 2815 (Sept. 16, 1993), writ of certiorari denied by 629 So. 2d 1181, 1993 La. LEXIS 3598 (La. 1993).

•• Homicide

••• Murder

•••• General Overview. — Testimony and physical evidence, together with reasonable inferences arising from the circumstantial evidence, supported findings that defendant aided and abetted another while they were armed with dangerous weapons, in enticing or persuading the victim to accompany them to a deserted spot in order to murder him; such conduct defined a second-degree kidnapping under La. Rev. Stat. 14:44.1(A)(3), (5); (B)(2); and a killing during the commission or attempted commission of a second-degree kidnapping constituted first-degree murder, under La. Rev. Stat. Ann. § 14:30(A)(1). when viewed in the light most favorable to the State, the evidence was sufficient for jurors to find that the evidence, established all elements of a specific intent homicide occurring during an enumerated felony beyond a reasonable doubt. State v. Broaden, 2000 La. LEXIS 3614 (Feb. 21, 2000).

•• Sex Crimes

••• Sexual Assault

•••• General Overview. — Evidence was sufficient to support that defendants forced the victim into a van and drove to a secluded area and that defendants had the specific intent to forcibly rape the victim and did an act in furtherance of that purpose by fondling the victim without her consent; thus, defendants’ convictions for second-degree kidnapping, a violation of La. Rev. Stat. Ann. § 14:44.1(A)(3), (B)(1), and attempted rape, a violation of La. Rev. Stat. Ann. § 14:42.1(A), were affirmed. State v. Baker, 796 So. 2d 145, 2001 La. App. LEXIS 2010 (Sept. 26, 2001).

• Eyewitness Identification

•• In-Court Identifications. — Where an elderly burglary and kidnapping victim positively and unequivocally identified defendant in court as the perpetrator, and she had had the opportunity to view him in the light in her home during the crime, her testimony alone was sufficient to support the conviction. State v. Brock, 855 So. 2d 939, 2003 La. App. LEXIS 2547 (Sept. 26, 2003), writ denied by La. 2004-1036, 897 So. 2d 590, 2005 La. LEXIS 956 (La. Apr. 1, 2005), writ denied by 967 So. 2d 494, 2007 La. LEXIS 2526 (La. 2007).

• Double Jeopardy

•• Attachment Jeopardy. — Defendant’s conviction under the former provisions of La. Rev. Stat. Ann. §§ 14:42.1(A) and 14:44.1(A)(3) did not violate double jeopardy because the crime of attempted forcible rape required proof of an additional fact, an attempt to commit forcible anal or vaginal intercourse, which second-degree kidnapping did not and second-degree kidnapping required proof of an additional fact, the forcible seizing and carrying of a person from one place to another, which attempted forcible rape did not. State v. Steward, 681 So. 2d 1007, 1996 La. App. LEXIS 2221 (Sept. 27, 1996).

• Sentencing

•• Consecutive Sentences. — Where defendant and three accomplices abducted, robbed, and shot a pizza delivery driver, defendant was properly convicted of attempted second-degree kidnapping and sentenced to 65 years to be served consecutive to any other terms defendant was sentenced to serve. State v. Moore, 865 So. 2d 227, 2004 La. App. LEXIS 75 (Jan. 28, 2004), writ denied by La. 2004-0507, 877 So. 2d 142, 2004 La. LEXIS 2305 (La. July 2, 2004).

•• Cruel & Unusual Punishment. — Where defendant pled guilty to two counts of robbery while armed with a firearm, and one count of second-degree kidnapping, defendant had exhibited extreme and deliberate cruelty to the three victims, all of whom were particularly vulnerable due to age or handicap, and one victim sustained permanent injury from being pistol whipped; while defendant was only 19, and presented evidence of a “harsh” upbringing, defendant’s concurrent sentences of 55 years on the armed robbery counts, and 30 years for the kidnapping offense, all without benefit of parole, probation or suspension of sentence, were not excessive or grossly disproportionate. State v. Dearbone, 873 So. 2d 880, 2004 La. App. LEXIS 1174 (May 12, 2004), writ denied by La. 2004-1720, 888 So. 2d 195, 2004 La. LEXIS 3442 (La. Nov. 19, 2004).

Defendant was convicted of simple kidnapping, not aggravated kidnapping as charged because the allegations in the bill of information charging defendant were insufficient to constitute an offense punishable by life imprisonment, and a grand jury indictment was not necessary to institute the prosecution. State v. Ballard, 848 So. 2d 722, 2003 La. App. LEXIS 1705 (May 28, 2003).

Defendant’s sentence was only examined for constitutional excessiveness because defendant failed to file a motion for reconsideration as required by La. Code Crim. Proc. Ann. art. 881.1; defendant’s sentence of 20 years at hard labor for violating La. Rev. Stat. Ann. § 14:44.1 was deemed excessive in violation of La. Const. art. I, § 20 because the trial court’s reasons for imposing the sentence reflected that it was sentencing defendant for something other than the offense for which defendant was convicted. State v. Marshall, 841 So. 2d 866, 2003 La. App. LEXIS 286 (Feb. 11, 2003), writ denied by La. 2003-0659, 845 So. 2d 1090, 2003 La. LEXIS 1882 (La. June 6, 2003), writ denied by La. 2004-1963, 901 So. 2d 1092, 2005 La. LEXIS 1569 (La. May 6, 2005).

Where a defendant was charged with aggravated kidnapping under La. Rev. Stat. Ann. § 14:44, but, in return for a guilty plea, the defendant was convicted of second-degree kidnapping under La. Rev. Stat. Ann. § 14:44.1, and received the maximum sentence, given that the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1 were considered and articulated by the sentencing court, and that the sentence did not violate La. Const. art. I, § 20 because it was not grossly out of proportion to the seriousness of the offense or nothing more than a purposeless and needless infliction of pain and suffering, the sentence did not shock the sense of justice of a court of appeals nor could it be said that the trial court abused its discretion in the sentence it imposed. State v. Overby, 714 So. 2d 28, 1998 La. App. LEXIS 736 (Apr. 8, 1998), writ denied by La. 2001-0179, 808 So. 2d 345, 2002 La. LEXIS 512 (La. Feb. 1, 2002).

•• Imposition

••• Factors. — When defendant’s burglary and kidnapping of an elderly victim and the imposition of the maximum sentences for both crimes were viewed in light of the harm done to society by violent crimes against the elderly, defendant’s sentences did not shock the appellate court’s sense of justice. State v. Brock, 855 So. 2d 939, 2003 La. App. LEXIS 2547 (Sept. 26, 2003), writ denied by La. 2004-1036, 897 So. 2d 590, 2005 La. LEXIS 956 (La. Apr. 1, 2005), writ denied by 967 So. 2d 494, 2007 La. LEXIS 2526 (La. 2007).

•• Proportionality. — Where defendant pled guilty to two counts of robbery while armed with a firearm, and one count of second-degree kidnapping, defendant had exhibited extreme and deliberate cruelty to the three victims, all of whom were particularly vulnerable due to age or handicap, and one victim sustained permanent injury from being pistol whipped; while defendant was only 19, and presented evidence of a “harsh” upbringing, defendant’s concurrent sentences of 55 years on the armed robbery counts, and 30 years for the kidnapping offense, all without benefit of parole, probation or suspension of sentence, were not excessive or grossly disproportionate. State v. Dearbone, 873 So. 2d 880, 2004 La. App. LEXIS 1174 (May 12, 2004), writ denied by La. 2004-1720, 888 So. 2d 195, 2004 La. LEXIS 3442 (La. Nov. 19, 2004).

Defendant’s sentences of 15 years at hard labor for aggravated burglary and 20 years at hard labor without benefits for attempted second-degree kidnapping were not excessive, particularly as defendant was proved a habitual offender. State v. Greenwell, 746 So. 2d 29, 1999 La. App. LEXIS 2333 (Aug. 18, 1999).

• Appeals

•• Standards of Review

••• Harmless & Invited Errors

•••• General Overview. — While the court agreed with defendant that other crimes evidence was improperly admitted under La. Code Evid. Ann. art. 404B, the error was harmless because the overall evidence, which included defendant’s actions in beating an ex-girlfriend and locking her in a bedroom, represented a violation of La. Rev. Stat. Ann. § 14:44.1, and the guilty verdict was not attributable to the other crimes evidence. State v. Marshall, 841 So. 2d 866, 2003 La. App. LEXIS 286 (Feb. 11, 2003), writ denied by La. 2003-0659, 845 So. 2d 1090, 2003 La. LEXIS 1882 (La. June 6, 2003), writ denied by La. 2004-1963, 901 So. 2d 1092, 2005 La. LEXIS 1569 (La. May 6, 2005).

••• Substantial Evidence

•••• General Overview. — Defendant’s conviction could be upheld based upon La. Rev. Stat. Ann. § 14:44.1B(3), even though the subsection alleged in the bill of information was La. Rev. Stat. Ann. § 14:44.1B(1), because the evidence was sufficient to convict defendant under another subsection of that statute, as the evidence showed defendant forcibly detained the victim, his wife, inside the residence, during the encounter, and when she tried to escape, defendant threatened her with a shovel, forcing her to go back inside the residence where defendant beat her. State v. Williams, 842 So. 2d 1143, 2003 La. App. LEXIS 697 (Mar. 12, 2003), writ denied by La. 2003-1991, 864 So. 2d 625, 2004 La. LEXIS 187 (La. Jan. 16, 2004), writ denied by La. 2006-1583, 951 So. 2d 1096, 2007 La. LEXIS 716 (La. Mar. 23, 2007).

Evidence was sufficient to support that defendants forced the victim into a van and drove to a secluded area and that defendants had the specific intent to forcibly rape the victim and did an act in furtherance of that purpose by fondling the victim without her consent; thus, defendants’ convictions for second-degree kidnapping, a violation of La. Rev. Stat. Ann. § 14:44.1(A)(3), (B)(1), and attempted rape, a violation of La. Rev. Stat. Ann. § 14:42.1(A), were affirmed. State v. Baker, 796 So. 2d 145, 2001 La. App. LEXIS 2010 (Sept. 26, 2001).

EVIDENCE

• Procedural Considerations

•• Weight & Sufficiency. — Although the victim of two of defendant’s second-degree kidnappings was a prostitute who willingly entered defendant’s car on each occasion, any rational trier of fact could have found beyond a reasonable doubt that defendant enticed the victim to enter defendant’s car on each occasion under the pretext of arranging a prostitution date; where defendant specifically intended to rape the victim, and did rape the victim, both times while armed with a weapon, the evidence was sufficient to sustain defendant’s convictions for those two counts of second-degree kidnapping. State v. Lee, 844 So. 2d 970, 2003 La. App. LEXIS 1065 (Apr. 2, 2003), writ denied by La. 2003-1247, 855 So. 2d 330, 2003 La. LEXIS 2929 (La. Oct. 10, 2003).

Where there was no evidence that the victim willingly entered defendant’s car when defendant, a former police officer, ordered the victim out of the car and into defendant’s car, drove the victim away, and raped the victim, any rational trier of fact could have found beyond a reasonable doubt that defendant was guilty of second-degree kidnapping of the victim. State v. Lee, 844 So. 2d 970, 2003 La. App. LEXIS 1065 (Apr. 2, 2003), writ denied by La. 2003-1247, 855 So. 2d 330, 2003 La. LEXIS 2929 (La. Oct. 10, 2003).

Defendant’s conviction could be upheld based upon La. Rev. Stat. Ann. § 14:44.1B(3), even though the subsection alleged in the bill of information was La. Rev. Stat. Ann. § 14:44.1B(1), because the evidence was sufficient to convict defendant under another subsection of that statute, as the evidence showed defendant forcibly detained the victim, his wife, inside the residence, during the encounter, and when she tried to escape, defendant threatened her with a shovel, forcing her to go back inside the residence where defendant beat her. State v. Williams, 842 So. 2d 1143, 2003 La. App. LEXIS 697 (Mar. 12, 2003), writ denied by La. 2003-1991, 864 So. 2d 625, 2004 La. LEXIS 187 (La. Jan. 16, 2004), writ denied by La. 2006-1583, 951 So. 2d 1096, 2007 La. LEXIS 716 (La. Mar. 23, 2007).

Evidence was sufficient to sustain defendant’s conviction for kidnapping where, after robbing a store, defendant took one of the victims, put the victim in a car, and drove the victim away from the robbery scene. State v. Page, 837 So. 2d 165, 2003 La. App. LEXIS 83 (Jan. 28, 2003), writ denied by La. 2003-0951, 857 So. 2d 517, 2003 La. LEXIS 3286 (La. Nov. 7, 2003).

Medical testimony that abrasions on the victim’s lower extremities were consistent with having been dragged across the ground was sufficient to prove that she was forcibly seized and carried from one place to another and to convict defendant of second-degree kidnapping under La. Rev. Stat. Ann. § 14:44.1(B)(1). State v. Steward, 681 So. 2d 1007, 1996 La. App. LEXIS 2221 (Sept. 27, 1996).

GOVERNMENTS

• Legislation

•• Overbreadth. — Defendant’s argument, that La. Rev. Stat. Ann. § 14.44.1, the second-degree kidnapping statute, was unconstitutionally vague, was without merit because the issue had already been considered, and no ambiguity was found. State v. Williams, 842 So. 2d 1143, 2003 La. App. LEXIS 697 (Mar. 12, 2003), writ denied by La. 2003-1991, 864 So. 2d 625, 2004 La. LEXIS 187 (La. Jan. 16, 2004), writ denied by La. 2006-1583, 951 So. 2d 1096, 2007 La. LEXIS 716 (La. Mar. 23, 2007).

§ 44.2. Aggravated kidnapping of a child.

A. Aggravated kidnapping of a child is the unauthorized taking, enticing, or decoying away and removing from a location for an unlawful purpose by any person other than a parent, grandparent, or legal guardian of a child under the age of thirteen years with the intent to secret the child from his parent or legal guardian.

B. (1) Whoever commits the crime of aggravated kidnapping of a child shall be punished by life imprisonment at hard labor without benefit of parole, probation, or suspension of sentence.

(2) Notwithstanding the provisions of Paragraph (1) of this Subsection, if the child is returned not physically injured or sexually abused, then the offender shall be punished in accordance with the provisions of R.S. 14:44.1. (Acts 2001, No. 654, § 1, eff. Aug. 15, 2001; Acts 2006, No. 118, § 1, eff. Aug. 15, 2006.)

2006 Amendments. — Acts 2006, No. 118, § 1, effective August 15, 2006, substituted “thirteen years” for “twelve years” in (A).

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 15:541.

Stipulations; advice by court, see La. R.S. 15:571.44.

Refusal to hire or contract; termination of employment; exemption; appeal procedure; waiver, see La. R.S. 40:1300.53.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Kidnapping

•••• General Overview. — Defendant was convicted of simple kidnapping, not aggravated kidnapping as charged, and the trial court’s imposition of a three-year sentence was not excessive. State v. Ballard, 848 So. 2d 722, 2003 La. App. LEXIS 1705 (May 28, 2003).

§ 45. Simple kidnapping.

A. Simple kidnapping is:

(1) The intentional and forcible seizing and carrying of any person from one place to another without his consent.

(2) The intentional taking, enticing or decoying away, for an unlawful purpose, of any child not his own and under the age of fourteen years, without the consent of its parent or the person charged with its custody.

(3) The intentional taking, enticing or decoying away, without the consent of the proper authority, of any person who has been lawfully committed to any orphan, insane, feeble-minded or other similar institution.

(4) The intentional taking, enticing or decoying away and removing from the state, by any parent of his or her child, from the custody of any person to whom custody has been awarded by any court of competent jurisdiction of any state, without the consent of the legal custodian, with intent to defeat the jurisdiction of the said court over the custody of the child.

(5) The taking, enticing or decoying away and removing from the state, by any person, other than the parent, of a child temporarily placed in his custody by any court of competent jurisdiction in the state, with intent to defeat the jurisdiction of said court over the custody of the child.

B. Whoever commits the crime of simple kidnapping shall be fined not more than five thousand dollars, imprisoned with or without hard labor for not more than five years, or both. (Amended by Acts 1962, No. 344, § 1; Acts 1966, No. 253, § 1; Acts 1980, No. 708, § 1.)

CROSS REFERENCES

Louisiana Law. — Second degree kidnapping, see La. R.S. 14:44.1.

Definitions, see La. R.S. 15:541.

Provision of information to protect children, see La. R.S. 15:587.1.

Definitions, see La. R.S. 15:1352.

Definitions, see La. R.S. 24:932.
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CIVIL PROCEDURE

• Jurisdiction

•• Personal Jurisdiction & In Rem Actions

••• In Rem Actions

•••• General Overview. — Where a noncustodial wife took her children out of state, she owed a duty to her husband under the simple kidnapping statute, La. Rev. Stat. Ann. § 14:45A(4), she committed an actionable tort under La. Civ. Code Ann. art. 2315, and jurisdiction was properly obtained through a nonresident writ of attachment under La. Code Civ. Proc. Ann. art. 3541(5). Spencer v. Terebelo, 373 So. 2d 200, 1979 La. App. LEXIS 3528 (June 5, 1979), writ of certiorari denied by 376 So. 2d 960, 1979 La. LEXIS 7069 (La. 1979).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Kidnapping

•••• General Overview. — Defendant was convicted of simple kidnapping, not aggravated kidnapping as charged where the trial court adequately complied with sentencing guidelines, and the imposition of a three-year sentence was not excessive. State v. Ballard, 848 So. 2d 722, 2003 La. App. LEXIS 1705 (May 28, 2003).

Evidence that defendant raped and kidnapped a young victim was sufficient, despite the lack of physical evidence, where the victim testified that defendant took her from a bus stop on the pretext of driving her to school, and then took her to his apartment where he forced her to engage in vaginal sexual intercourse. State v. Tapps, 832 So. 2d 995, 2002 La. App. LEXIS 3260 (Oct. 29, 2002), writ denied by La. 2002-2921, 841 So. 2d 789, 2003 La. LEXIS 1180 (La. Apr. 21, 2003).

Even though defendant properly raised the question of sufficiency by a motion for post-verdict judgment of acquittal, pursuant to La. Code Crim. Proc. Ann. art. 821, the evidence was sufficient to convict defendant of simple kidnapping, a violation of La. Rev. Stat. Ann. § 14:45, and of simple robbery, a violation of La. Rev. Stat. Ann. § 14:65; while there were clearly discrepancies in the victim’s testimony and statement to police, the act of defendant in ordering the victim to drive him to another place satisfied the element of force and intimidation, and the victim testified that defendant ordered him to turn over his cash and his driver’s license. State v. Joseph, 802 So. 2d 735, 2001 La. App. LEXIS 2215 (Oct. 17, 2001), writ denied by La. 2002-0232, 831 So. 2d 979, 2002 La. LEXIS 3712 (La. Dec. 13, 2002).

Defendant was properly convicted under La. Rev. Stat. Ann. § 14:45(A)(4) of kidnapping his son; the trial court properly denied defendant’s motion to quash the bill of information because the evidence did not support defendant’s allegation that the mother did not have legal custody at the time the child was taken. State v. Arceneaux, 695 So. 2d 1148, 1997 La. App. LEXIS 1534 (June 4, 1997), writ denied by La. 97-1807, 705 So. 2d 1096, 1998 La. LEXIS 195 (La. Jan. 9, 1998).

Evidence was insufficient to establish defendant’s intent to force his victim to comply with sexual demands as a condition to her safe release, and his conviction for aggravated kidnapping in violation of La. Rev. Stat. Ann. § 14:44 was reversed in favor of the lesser-included offense of simple kidnapping under La. Rev. Stat. Ann. § 14:45. State v. Acevedo, 633 So. 2d 828, 1994 La. App. LEXIS 416 (Feb. 25, 1994), writ of certiorari denied by La. 94-0602, 635 So. 2d 1103, 1994 La. LEXIS 872 (La. Mar. 31, 1994).

Defendant’s conviction for eight counts of second-degree kidnapping was proper because the defendant prevented the bank employees and customers from leaving the bank and enclosed the employees into the bathroom; also the once outside the bank, the defendant forced his way into a bystander’s car pinning the bystander into the car and ordering the bystander to remain in his car. State v. Arbuthnot, 625 So. 2d 1377, 1993 La. App. LEXIS 3241 (Oct. 15, 1993).

Although the victim drove her car, not defendant, and where the victim lost her fear of defendant and tried to drive him to the police station, the elements of simple kidnapping had been met. State v. Ellender, 583 So. 2d 1191, 1991 La. App. LEXIS 1912 (June 27, 1991), writ of certiorari denied by 585 So. 2d 576, 1991 La. LEXIS 2572 (La. 1991).

Simple kidnapping conviction under La. Rev. Stat. Ann. § 14:45 was reversed because the introduction of the evidence of attempted aggravated rape into defendant’s trial on the charge of simple kidnapping was fundamentally unfair where the judge never informed the jury that defendant had been acquitted of an attempted aggravated rape charge which arose out of the same incident. State v. Miller, 558 So. 2d 1349, 1990 La. App. LEXIS 544 (Mar. 14, 1990), amended by 571 So. 2d 603, 1990 La. LEXIS 2972 (La. 1990).

Trial court erred in finding defendant guilty of attempted aggravated kidnapping pursuant to La. Rev. Stat. Ann. § 14:44(1) when there was no evidence that defendant intended to forcibly seize the victim and extort something of value from her for her release; defendant was guilty of attempted simple kidnapping under La. Rev. Stat. Ann. § 14:45. State v. Branch, 475 So. 2d 388, 1985 La. App. LEXIS 9296 (June 25, 1985).

Simple kidnapping charge required proof that a defendant took the child out of the state, from the custody and without the consent of the legal custodian, the mother, with the intent to defeat the jurisdiction of the court, thus a father who had taken his child out of state for approximately five months without knowledge of the child’s mother and in violation of a court order did commit simple kidnapping in violation of La. Rev. Stat. Ann. § 14:45 (A) (4). State v. Hope, 449 So. 2d 633, 1984 La. App. LEXIS 8499 (Apr. 3, 1984).

Statute that proscribed simple kidnapping, La. Rev. Stat. Ann. § 14:45(A)(2), was not unconstitutionally vague, as it fairly notified a person who would be tempted to engage in the questionable conduct of luring a child away without the consent of his parents that he did so at his risk if he had any question concerning the “unlawfulness” of his purpose. State v. Gill, 441 So. 2d 1204, 1983 La. LEXIS 12354 (Nov. 28, 1983).

Evidence was sufficient to convict defendant of attempted simple kidnapping, La. Rev. Stat. Ann. § 14:45(A)(2), where he admitted that he intended to lure the two boys to his house and to keep them there either with or without their consent. State v. Gill, 441 So. 2d 1204, 1983 La. LEXIS 12354 (Nov. 28, 1983).

In a prosecution for simple kidnapping, a witness’ testimony that, before the alleged kidnapping took place, the defendant told him that he “was going to get some” from the female victim, was not hearsay, and the testimony was properly admitted as part of the res gestae as defined in La. Rev. Stat. Ann. § 15:447, because it was made by a participant, and, as such, La. Code Crim. Proc. Ann. art. 768 did not require notice of the testimony. State v. Shelton, 377 So. 2d 96, 1979 La. LEXIS 7594 (Nov. 12, 1979).

Where a noncustodial wife took her children out of state, she owed a duty to her husband under the simple kidnapping statute, La. Rev. Stat. Ann. § 14:45A(4), she committed an actionable tort under La. Civ. Code Ann. art. 2315, and jurisdiction was properly obtained through a nonresident writ of attachment under La. Code Civ. Proc. Ann. art. 3541(5). Spencer v. Terebelo, 373 So. 2d 200, 1979 La. App. LEXIS 3528 (June 5, 1979), writ of certiorari denied by 376 So. 2d 960, 1979 La. LEXIS 7069 (La. 1979).

A case was remanded to determine whether a defendant was twice punished for the same conduct where the appellate court could not determine if the evidence used in the assault conviction constituted an essential element of the simple kidnapping conviction. State v. Smith, 323 So. 2d 797, 1975 La. LEXIS 4172 (Dec. 8, 1975).

••• Robbery

•••• General Overview. — Even though defendant properly raised the question of sufficiency by a motion for post-verdict judgment of acquittal, pursuant to La. Code Crim. Proc. Ann. art. 821, the evidence was sufficient to convict defendant of simple kidnapping, a violation of La. Rev. Stat. Ann. § 14:45, and of simple robbery, a violation of La. Rev. Stat. Ann. § 14:65; while there were clearly discrepancies in the victim’s testimony and statement to police, the act of defendant in ordering the victim to drive him to another place satisfied the element of force and intimidation, and the victim testified that defendant ordered him to turn over his cash and his driver’s license. State v. Joseph, 802 So. 2d 735, 2001 La. App. LEXIS 2215 (Oct. 17, 2001), writ denied by La. 2002-0232, 831 So. 2d 979, 2002 La. LEXIS 3712 (La. Dec. 13, 2002).

• Accusatory Instruments

•• Superseding Instruments

••• General Overview. — After the defendant objected to an indictment charging him with simple kidnapping under La. Rev. Stat. Ann. § 14:45 it was error for the trial court to allow the state to orally amend the indictment to charge a violation of La. Rev. Stat. Ann. § 14:45(2). State v. Parrish, 272 So. 2d 321, 1973 La. LEXIS 5568 (Jan. 15, 1973).

• Sentencing

•• Cruel & Unusual Punishment. — Defendant was convicted of simple kidnapping, not aggravated kidnapping as charged where the trial court adequately complied with sentencing guidelines, and the imposition of a three-year sentence was not excessive. State v. Ballard, 848 So. 2d 722, 2003 La. App. LEXIS 1705 (May 28, 2003).

• Appeals

•• Standards of Review

••• Substantial Evidence

•••• General Overview. — Even though defendant properly raised the question of sufficiency by a motion for post-verdict judgment of acquittal, pursuant to La. Code Crim. Proc. Ann. art. 821, the evidence was sufficient to convict defendant of simple kidnapping, a violation of La. Rev. Stat. Ann. § 14:45, and of simple robbery, a violation of La. Rev. Stat. Ann. § 14:65; while there were clearly discrepancies in the victim’s testimony and statement to police, the act of defendant in ordering the victim to drive him to another place satisfied the element of force and intimidation, and the victim testified that defendant ordered him to turn over his cash and his driver’s license. State v. Joseph, 802 So. 2d 735, 2001 La. App. LEXIS 2215 (Oct. 17, 2001), writ denied by La. 2002-0232, 831 So. 2d 979, 2002 La. LEXIS 3712 (La. Dec. 13, 2002).

EVIDENCE

• Hearsay

•• Exceptions

••• Spontaneous Statements

•••• Criminal Trials. — In a prosecution for simple kidnapping, a witness’ testimony that, before the alleged kidnapping took place, the defendant told him that he “was going to get some” from the female victim, was not hearsay, and the testimony was properly admitted as part of the res gestae as defined in La. Rev. Stat. Ann. § 15:447, because it was made by a participant, and, as such, La. Code Crim. Proc. Ann. art. 768 did not require notice of the testimony. State v. Shelton, 377 So. 2d 96, 1979 La. LEXIS 7594 (Nov. 12, 1979).

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor. — Simple kidnapping conviction under La. Rev. Stat. Ann. § 14:45 was reversed because the introduction of the evidence of attempted aggravated rape into defendant’s trial on the charge of simple kidnapping was fundamentally unfair where the judge never informed the jury that defendant had been acquitted of an attempted aggravated rape charge which arose out of the same incident. State v. Miller, 558 So. 2d 1349, 1990 La. App. LEXIS 544 (Mar. 14, 1990), amended by 571 So. 2d 603, 1990 La. LEXIS 2972 (La. 1990).

•• Weight & Sufficiency. — Evidence that defendant raped and kidnapped a young victim was sufficient, despite the lack of physical evidence, where the victim testified that defendant took her from a bus stop on the pretext of driving her to school, and then took her to his apartment where he forced her to engage in vaginal sexual intercourse. State v. Tapps, 832 So. 2d 995, 2002 La. App. LEXIS 3260 (Oct. 29, 2002), writ denied by La. 2002-2921, 841 So. 2d 789, 2003 La. LEXIS 1180 (La. Apr. 21, 2003).

Evidence was sufficient to convict defendant of attempted simple kidnapping, La. Rev. Stat. Ann. § 14:45(A)(2), where he admitted that he intended to lure the two boys to his house and to keep them there either with or without their consent. State v. Gill, 441 So. 2d 1204, 1983 La. LEXIS 12354 (Nov. 28, 1983).

FAMILY LAW

• Child Custody

•• General Overview. — Where a noncustodial wife took her children out of state, she owed a duty to her husband under the simple kidnapping statute, La. Rev. Stat. Ann. § 14:45A(4), she committed an actionable tort under La. Civ. Code Ann. art. 2315, and jurisdiction was properly obtained through a nonresident writ of attachment under La. Code Civ. Proc. Ann. art. 3541(5). Spencer v. Terebelo, 373 So. 2d 200, 1979 La. App. LEXIS 3528 (June 5, 1979), writ of certiorari denied by 376 So. 2d 960, 1979 La. LEXIS 7069 (La. 1979).

•• Visitation

••• General Overview. — Simple kidnapping charge required proof that a defendant took the child out of the state, from the custody and without the consent of the legal custodian, the mother, with the intent to defeat the jurisdiction of the court, thus a father who had taken his child out of state for approximately five months without knowledge of the child’s mother and in violation of a court order did commit simple kidnapping in violation of La. Rev. Stat. Ann. § 14:45 (A) (4). State v. Hope, 449 So. 2d 633, 1984 La. App. LEXIS 8499 (Apr. 3, 1984).

GOVERNMENTS

• Legislation

•• Overbreadth. — Statute that proscribed simple kidnapping, La. Rev. Stat. Ann. § 14:45(A)(2), was not unconstitutionally vague, as it fairly notified a person who would be tempted to engage in the questionable conduct of luring a child away without the consent of his parents that he did so at his risk if he had any question concerning the “unlawfulness” of his purpose. State v. Gill, 441 So. 2d 1204, 1983 La. LEXIS 12354 (Nov. 28, 1983).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: Intentional Interference With Visitation Rights: Is This a Tort?: Owens v. Owens. 47 La. L. Rev. 217 (September, 1986).

Recent Development: Hamdan v. Ins: The United States Fifth Circuit Demands Specificity to Validate Orders of Deportation Based on “Crimes Involving Moral Turpitude”. 71 Tul. L. Rev. 1621 (May, 1997).

§ 45.1. Interference with the custody of a child.

A. Interference with the custody of a child is the intentional taking, enticing, or decoying away of a minor child by a parent not having a right of custody, with intent to detain or conceal such child from a parent having a right of custody pursuant to a court order or from a person entrusted with the care of the child by a parent having custody pursuant to a court order.

It shall be an affirmative defense that the offender reasonably believed his actions were necessary to protect the welfare of the child.

B. Whoever commits the crime of interference with the custody of a child shall be fined not more than five hundred dollars or be imprisoned for not more than six months, or both. Costs of returning a child to the jurisdiction of the court shall be assessed against any defendant convicted of a violation of this Section, as court costs as provided by the Louisiana Code of Criminal Procedure. (Added by Acts 1981, No. 725, § 1.)

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 15:541.

§ 46. False imprisonment.

False imprisonment is the intentional confinement or detention of another, without his consent and without proper legal authority.

Whoever commits the crime of false imprisonment shall be fined not more than two hundred dollars, or imprisoned for not more than six months, or both.

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 15:541.

Municipal Law. — Criminal law > false imprisonment. Baton Rouge Code of Ordinance § 13:46.

False imprisonment. Shreveport Code of Ordinance § 50-70.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1983-84: A Faculty Symposium: Criminal Law. 45 La. L. Rev. 251 (November, 1984).

§ 46.1. False imprisonment; offender armed with dangerous weapon.

A. False imprisonment while armed with a dangerous weapon is the unlawful intentional confinement or detention of another while the offender is armed with a dangerous weapon.

B. Whoever commits the crime of false imprisonment while armed with a dangerous weapon shall be imprisoned, with or without hard labor, for not more than ten years. (Added by Acts 1982, No. 752, § 1.)
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• False Imprisonment

•••• General Overview. — Defendant was convicted of aggravated burglary of an inhabited dwelling, a violation of La. Rev. Stat. Ann. § 14:60; false imprisonment while armed with a dangerous weapon, a violation of La. Rev. Stat. Ann. § 14:46.1; aggravated sexual battery, a violation of La. Rev. Stat. Ann. § 14:43.2, and possession of cocaine, a violation of La. Rev. Stat. Ann. § 40:967(C)(2); his conviction for possession of cocaine was vacated where it was joined with the other crimes that were not connected together or constituted parts of a common scheme or plan because, although there was a reasonable inference that the burglary may have been committed to further the acquisition of cocaine, the link between the two events was so attenuated that it failed to satisfy the statutory requirement of the offenses being sufficiently connected, where the cocaine possession was separated from the other crimes by at least 18 hours. State v. Simmons, 848 So. 2d 58, 2003 La. App. LEXIS 2190 (May 14, 2003), writ denied by La. 2003-1718, 872 So. 2d 508, 2004 La. LEXIS 1734 (La. May 14, 2004).

• Sentencing

•• Cruel & Unusual Punishment. — Appellate court found sentences of 10 years at hard labor for false imprisonment and 25 years at hard labor for second degree kidnapping, considering the material in the pre-sentence investigation report, were grossly disproportionate to the severity of crimes as to shock one’s sense of justice. State v. Taves, 846 So. 2d 1, 2003 La. App. LEXIS 16 (Jan. 15, 2003), affirmed in part and reversed in part by, remanded by La. 03-0518, 861 So. 2d 144, 2003 La. LEXIS 3444 (La. Dec. 3, 2003).

§ 46.2. Human trafficking.

A. It shall be unlawful:

(1) For any person to knowingly recruit, harbor, transport, provide, solicit, obtain, or maintain the use of another person through fraud, force, or coercion to provide services or labor.

(2) For any person to knowingly benefit from activity prohibited by the provisions of this Section.

(3) For any person to knowingly facilitate any of the activities prohibited by the provisions of this Section by any means, including but not limited to helping, aiding, abetting, or conspiring, regardless of whether a thing of value has been promised to or received by the person.

B. (1) Except as provided in Paragraphs (2) and (3) of this Subsection, whoever commits the crime of human trafficking shall be fined not more than ten thousand dollars and shall be imprisoned at hard labor for not more than ten years.

(2) Whoever commits the crime of human trafficking when the services include commercial sexual activity or any sexual conduct constituting a crime under the laws of this state shall be fined not more than fifteen thousand dollars and shall be imprisoned at hard labor for not more than twenty years.

(3) Whoever commits the crime of human trafficking when the trafficking involves a person under the age of eighteen shall be fined not more than twenty-five thousand dollars and shall be imprisoned at hard labor for not less than five nor more than twenty-five years, five years of which shall be without the benefit of parole, probation, or suspension of sentence.

(4) (a) In addition, the court shall order that the personal property used in the commission of the offense shall be seized and impounded, and after conviction, sold at public sale or public auction by the district attorney in accordance with R.S. 15:539.1.

(b) The personal property made subject to seizure and sale pursuant to Subparagraph (a) of this Paragraph may include, but shall not be limited to, electronic communication devices, computers, computer related equipment, motor vehicles, photographic equipment used to record or create still or moving visual images of the victim that are recorded on paper, film, video tape, disc, or any other type of digital recording media.

C. For purposes of this Section:

(1) “Commercial sexual activity” means any sexual act performed or conducted when anything of value has been given, promised, or received by any person.

(2) “Fraud, force, or coercion” means any of the following:

(a) Causing or threatening to cause serious bodily injury;

(b) Physically restraining or threatening to physically restrain another person;

(c) Intentionally destroying, concealing, removing, confiscating, or possessing any actual or purported passport or other immigration document, or any other actual or purported government identification document, of another person; or

(d) Extortion as defined in R.S. 14:66.

D. It shall not be a defense to prosecution for a violation of this Section that the person being recruited, harbored, transported, provided, solicited, obtained, or maintained is actually a law enforcement officer or peace officer acting within the official scope of his duties.

E. If any Subsection, Paragraph, Subparagraph, Item, sentence, clause, phrase, or word of this Section is for any reason held to be invalid, unlawful, or unconstitutional, such decision shall not affect the validity of the remaining portions of this Section. (Acts 2005, No. 187, § 1, eff. Aug. 15, 2005; Acts 2010, No. 382, § 1, eff. Aug. 15, 2010; Acts 2010, No. 763, § 1, eff. Aug. 15, 2010; Acts 2011, No. 64, § 1, eff. Aug. 15, 2011; Acts 2012, No. 446, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 446 inserted (D); and redesignated former (D) as (E).

2011 Amendments. — The 2011 amendment by No. 64 rewrote (A), which formerly read: “It shall be unlawful for a person to knowingly recruit, harbor, transport, provide, solicit, or obtain another person through fraud, force, or coercion to provide services or labor”; and added (D).

2010 Amendments. — The 2010 amendment by No. 382 substituted “knowingly” for “intentionally” in (A).

The 2010 amendment by No. 763 added (B)(4).

CROSS REFERENCES

Louisiana Law. — Forfeited property related to certain sex crimes; exempt property; allocation of forfeited property, see La. R.S. 15:539.1.

Definitions, see La. R.S. 15:541.

Refusal to hire or contract; termination of employment; exemption; appeal procedure; waiver, see La. R.S. 40:1300.53.

§ 46.3. Trafficking of children for sexual purposes.

A. It shall be unlawful:

(1) For any person to knowingly recruit, harbor, transport, provide, sell, purchase, obtain, or maintain the use of a person under the age of eighteen years for the purpose of engaging in commercial sexual activity.

(2) For any person to knowingly benefit from activity prohibited by the provisions of this Section.

(3) For any parent, legal guardian, or person having custody of a person under the age of eighteen years to knowingly permit or consent to such minor entering into any activity prohibited by the provisions of this Section.

(4) For any person to knowingly facilitate any of the activities prohibited by the provisions of this Section by any means, including but not limited to helping, aiding, abetting, or conspiring, regardless of whether a thing of value has been promised to or received by the person.

(5) For any person to knowingly advertise any of the activities prohibited by this Section.

(6) For any person to knowingly sell or offer to sell travel services that include or facilitate any of the activities prohibited by this Section.

B. For purposes of this Section, “commercial sexual activity” means any sexual act performed or conducted when any thing of value has been given, promised, or received by any person.

C. (1) Consent of the minor shall not be a defense to a prosecution pursuant to the provisions of this Section.

(2) Lack of knowledge of the victim’s age shall not be a defense to a prosecution pursuant to the provisions of this Section.

(3) It shall not be a defense to prosecution for a violation of this Section that the person being recruited, harbored, transported, provided, sold, purchased, obtained, or maintained is actually a law enforcement officer or peace officer acting within the official scope of his duties.

D. (1) (a) Whoever violates the provisions of Paragraph (A)(1), (2), (4), (5), or (6) of this Section shall be fined not more than fifty thousand dollars, imprisoned at hard labor for not less than fifteen, nor more than fifty years, or both.

(b) Whoever violates the provisions of Paragraph (A)(1), (2), (4), (5), or (6) of this Section when the victim is under the age of fourteen years shall be fined not more than seventy-five thousand dollars and imprisoned at hard labor for not less than twenty-five years nor more than fifty years. At least twenty-five years of the sentence imposed shall be served without benefit of probation, parole, or suspension of sentence.

(c) Any person who violates the provisions of Paragraph (A)(1), (2), (4), (5), or (6) of this Section, who was previously convicted of a sex offense as defined in R.S. 15:541 when the victim of the sex offense was under the age of eighteen years, shall be fined not more than one hundred thousand dollars and shall be imprisoned at hard labor for not less than fifty years or for life. At least fifty years of the sentence imposed shall be served without benefit of parole, probation, or suspension of sentence.

(2) Whoever violates the provisions of Paragraph (A)(3) of this Section shall be required to serve at least five years of the sentence provided for in Subparagraph (D)(1)(a) of this Section without benefit of probation, parole, or suspension of sentence. Whoever violates the provisions of Paragraph (A)(3) when the victim is under the age of fourteen years shall be required to serve at least ten years of the sentence provided for in Subparagraph (D)(1)(b) of this Section without benefit of probation, parole, or suspension of sentence.

(3) (a) In addition, the court shall order that the personal property used in the commission of the offense shall be seized and impounded, and after conviction, sold at public sale or public auction by the district attorney in accordance with R.S. 15:539.1.

(b) The personal property made subject to seizure and sale pursuant to Subparagraph (a) of this Paragraph may include, but shall not be limited to, electronic communication devices, computers, computer related equipment, motor vehicles, photographic equipment used to record or create still or moving visual images of the victim that are recorded on paper, film, video tape, disc, or any other type of digital recording media.

E. No victim of trafficking as defined by the provisions of this Section shall be prosecuted for unlawful acts committed as a direct result of being trafficked.

F. The provisions of Chapter 1 of Title V of the Louisiana Children’s Code regarding the multidisciplinary team approach applicable to children who have been abused or neglected, to the extent practical, shall apply to the children who are victims of the provisions of this Section.

G. If any Subsection, Paragraph, Subparagraph, Item, sentence, clause, phrase, or word of this Section is for any reason held to be invalid, unlawful, or unconstitutional, such decision shall not affect the validity of the remaining portions of this Section. (Acts 2009, No. 375, § 1, eff. Aug. 15, 2009; Acts 2010, No. 763, § 1, eff. Aug. 15, 2010; Acts 2011, No. 64, § 1, eff. Aug. 15, 2011; Acts 2012, No. 446, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 446 added (A)(6), (C)(3), and (D)(1)(c); substituted “Paragraph (A)(1), (2), (4), (5), or (6)” for “Paragraph (A)(1), (2), (4), or (5)” in (D)(1)(a) and in the first sentence of (D)(1)(b); and in (D)(2), substituted “provided for in Subparagraph (D)(1)(a) of this Section” for “imposed” in the first sentence and substituted “provided for in Subparagraph (D)(1)(b) of this Section” for “imposed” in the second sentence.

LSLI 2011 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Paragraph (A)(1), (2), (4), or (5)” for “Paragraphs (A)(1), (2), (4), or (5)” in (D)(1)(a) and (D)(1)(b), as amended by Acts 2011, No. 64, § 1.

2011 Amendments. — The 2011 amendment by No. 64 substituted “purchase, obtain, or maintain the use of a person” for “purchase, or otherwise obtain a person” in (A)(1); deleted “participation in a venture which has engaged in” following “knowingly benefit from” in (A)(2); added (A)(4), (A)(5) and (G); rewrote (B), which formerly read: “For purposes of this Section, the following words have the following meanings: (1) ‘Commercial sexual activity’ means any sexual act performed or conducted when any thing of value has been given, promised, or received by any person. (2) ‘Venture’ means any group of two or more individuals associated in fact, regardless of whether or not they are associated in a legal entity”; and substituted “Paragraphs (A)(1), (2), (4), or (5) of this Section” for “Paragraphs (A)(1) or (2) of this Section” in (D)(1)(a) and (D)(1)(b).

2010 Amendments. — The 2010 amendment by No. 763 added (D)(3).

CROSS REFERENCES

Louisiana Law. — Forfeited property related to certain sex crimes; exempt property; allocation of forfeited property, see La. R.S. 15:539.1.

Definitions, see La. R.S. 15:541.

SUBPART E. DEFAMATION.

§ 47. Defamation.

Defamation is the malicious publication or expression in any manner, to anyone other than the party defamed, of anything which tends:

(1) To expose any person to hatred, contempt, or ridicule, or to deprive him of the benefit of public confidence or social intercourse; or

(2) To expose the memory of one deceased to hatred, contempt, or ridicule; or

(3) To injure any person, corporation, or association of persons in his or their business or occupation.

Whoever commits the crime of defamation shall be fined not more than five hundred dollars, or imprisoned for not more than six months, or both. (Amended by Acts 1968, No. 647, § 1.)
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Freedoms

••• Freedom of Religion

•••• Free Exercise of Religion. — Church members failed to state a cause of action for defamation under La. Rev. Stat. Ann. § 14:47 based on a statement by the pastor to a television station that church members were removed from the church rolls for a violation of a church doctrine; the truth or falsity of the pastor’s statement could not be determined by the court because it involved internal church discipline and was outside the court’s jurisdiction, and malice was not alleged. Glass v. First United Pentecostal Church, 676 So. 2d 724, 1996 La. App. LEXIS 1498 (June 12, 1996), modified by La. 96-1690, 701 So. 2d 1308, 1997 La. LEXIS 2871 (La. Oct. 21, 1997).

••• Freedom of Speech

•••• Defamation

••••• General Overview. — La. Rev. Stat. Ann. § 14:47 is unconstitutional insofar as it punishes public expression about public officials. State v. Defley, 395 So. 2d 759, 1981 La. LEXIS 7304 (Mar. 2, 1981).

Trial court erred when it denied a motion to quash charges that defendant violated La. Rev. Stat. Ann. § 14:47(2) when he referred to two deceased public school officials as drunkards at a public meeting because the statute was unconstitutional insofar as it related to public expression about deceased public officials and their job performance. State v. Defley, 395 So. 2d 759, 1981 La. LEXIS 7304 (Mar. 2, 1981).

La. Rev. Stat. Ann. §§ 14:47-14:50 are not null and void and are not prohibited by the First Amendment to the United States Constitution, guaranteed to citizens of the states by the due process clause of the Fourteenth Amendment to that Constitution. State v. Garrison, 244 LA. 787, 154 So. 2d 400, 1963 La. LEXIS 2466 (June 4, 1963), reversed by 379 U.S. 64, 85 S. Ct. 209, 13 L. Ed. 2d 125, 1964 U.S. LEXIS 150, 1 Media L. Rep. (BNA) 1548 (1964).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• General Overview. — Where defendant was charged by bills of information with wilful, unlawful, and malicious defamation, the State’s bill of particulars in each case adopted the constitutional requirements that the charge of defamation was well founded as to public officials, public figures, and private individuals involved in an event or issue of wide public interest only when the statement was made with actual malice. State v. Snyder, 277 So. 2d 660, 1972 La. LEXIS 5298 (Dec. 11, 1972).

• Accusatory Instruments

•• Informations

••• General Overview. — Trial judge was correct in not passing on the first contention raised in defendant’s demurrer and motion to quash, which was that the statement set forth in the bill of information was not defamatory, and the second contention, which was that the bill of information was a comment on the conduct of persons in respect to public affairs and as such protected by a qualified privilege, because the matters would have had to be heard during the trial and were not subject to the pleadings advanced by defendant. State v. Garrison, 244 LA. 787, 154 So. 2d 400, 1963 La. LEXIS 2466 (June 4, 1963), reversed by 379 U.S. 64, 85 S. Ct. 209, 13 L. Ed. 2d 125, 1964 U.S. LEXIS 150, 1 Media L. Rep. (BNA) 1548 (1964).

• Postconviction Proceedings

•• Motions for New Trial. — In a trial of a defendant charged with criminal defamation of a parish district attorney, evidence of open gambling and prostitution in the parish was relevant on the defendant’s claim of the qualified privilege provided by La. Rev. Stat. Ann. § 14:49; the exclusion of such evidence required that the defendant be granted a new trial after a conviction. State v. Webster, 245 LA. 523, 159 So. 2d 140, 1963 La. LEXIS 2696 (Dec. 16, 1963).

EVIDENCE

• Hearsay

•• Rule Components. — Testimony of four judges was not inadmissible hearsay because they had been defamed, exposed to hatred, contempt, and ridicule pursuant to La. Rev. Stat. Ann. § 14:47, and their testimony with respect to such exposure was proof of an essential ingredient of the crime charged, defamation. State v. Garrison, 244 LA. 787, 154 So. 2d 400, 1963 La. LEXIS 2466 (June 4, 1963), reversed by 379 U.S. 64, 85 S. Ct. 209, 13 L. Ed. 2d 125, 1964 U.S. LEXIS 150, 1 Media L. Rep. (BNA) 1548 (1964).

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor. — In a trial of a defendant charged with criminal defamation of a parish district attorney, evidence of open gambling and prostitution in the parish was relevant on the defendant’s claim of the qualified privilege provided by La. Rev. Stat. Ann. § 14:49; the exclusion of such evidence required that the defendant be granted a new trial after a conviction. State v. Webster, 245 LA. 523, 159 So. 2d 140, 1963 La. LEXIS 2696 (Dec. 16, 1963).

TORTS

• Intentional Torts

•• Defamation

••• General Overview. — Church members failed to state a cause of action for defamation under La. Rev. Stat. Ann. § 14:47 based on a statement by the pastor to a television station that church members were removed from the church rolls for a violation of a church doctrine; the truth or falsity of the pastor’s statement could not be determined by the court because it involved internal church discipline and was outside the court’s jurisdiction, and malice was not alleged. Glass v. First United Pentecostal Church, 676 So. 2d 724, 1996 La. App. LEXIS 1498 (June 12, 1996), modified by La. 96-1690, 701 So. 2d 1308, 1997 La. LEXIS 2871 (La. Oct. 21, 1997).

La. Rev. Stat. Ann. § 14:47, a criminal statute, did not impose a civil duty to refrain from defaming the dead; thus, the statute could not be the basis for creation of a separate cause of action for the malicious infliction of mental anguish resulting from defamation of the dead. Gugliuzza v. KCMC, Inc., 606 So. 2d 790, 1992 La. LEXIS 3165 (Oct. 19, 1992).

District attorney was improperly convicted of defamation, because the larger public interest in the dissemination of truth overbore the interest in private reputation, where the criticism was of public officials and their conduct of public business. Garrison v. Louisiana, 379 U.S. 64, 85 S. Ct. 209, 13 L. Ed. 2d 125, 1964 U.S. LEXIS 150 (Nov. 23, 1964).

U.S. Supreme Court held that the Louisiana defamation statute, former La. Rev. Stat. Ann. § 14 (now La. Rev. Stat. Ann. § 14:47), as authoritatively interpreted by the Supreme Court of Louisiana, incorporates constitutionally invalid standards in the context of criticism of the official conduct of public officials; contrary to the New York Times rule, which absolutely prohibits punishment of truthful criticism, La. Rev. Stat Ann. § 14 directs punishment for true statements made with “actual malice,” which is defined as “hatred, ill will or enmity, or a wanton desire to injure.” Garrison v. Louisiana, 379 U.S. 64, 85 S. Ct. 209, 13 L. Ed. 2d 125, 1964 U.S. LEXIS 150 (Nov. 23, 1964).

Former La. Rev. Stat. Ann. § 14 (now La. Rev. Stat. Ann. § 14:47) held to be unconstitutional, as interpreted to cover false statements against public officials; the New York Times standard forbids the punishment of false statements, unless made with knowledge of their falsity or in reckless disregard of whether they are true or false, while La. Rev. Stat. Ann. § 14 punishes false statements without regard to that test, if statement is made with ill-will, and even if ill-will is not established, a false statement concerning public officials can be punished if not made in the reasonable belief of its truth. Garrison v. Louisiana, 379 U.S. 64, 85 S. Ct. 209, 13 L. Ed. 2d 125, 1964 U.S. LEXIS 150 (Nov. 23, 1964).

Trial judge was correct in not passing on the first contention raised in defendant’s demurrer and motion to quash, which was that the statement set forth in the bill of information was not defamatory, and the second contention, which was that the bill of information was a comment on the conduct of persons in respect to public affairs and as such protected by a qualified privilege, because the matters would have had to be heard during the trial and were not subject to the pleadings advanced by defendant. State v. Garrison, 244 LA. 787, 154 So. 2d 400, 1963 La. LEXIS 2466 (June 4, 1963), reversed by 379 U.S. 64, 85 S. Ct. 209, 13 L. Ed. 2d 125, 1964 U.S. LEXIS 150, 1 Media L. Rep. (BNA) 1548 (1964).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: No Place in the Law: The Ignominy of Criminal Libel in American Jurisprudence. 9 Comm. L. & Pol’y 433 (2004).

§ 48. Presumption of malice.

Where a non-privileged defamatory publication or expression is false it is presumed to be malicious unless a justifiable motive for making it is shown.

Where such a publication or expression is true, actual malice must be proved in order to convict the offender.
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CRIMINAL LAW & PROCEDURE

• Accusatory Instruments

•• Informations

••• General Overview. — Trial judge was correct in not passing on the first contention raised in defendant’s demurrer and motion to quash, which was that the statement set forth in the bill of information was not defamatory, and the second contention, which was that the bill of information was a comment on the conduct of persons in respect to public affairs and as such protected by a qualified privilege, because the matters would have had to be heard during the trial and were not subject to the pleadings advanced by defendant. State v. Garrison, 244 LA. 787, 154 So. 2d 400, 1963 La. LEXIS 2466 (June 4, 1963), reversed by 379 U.S. 64, 85 S. Ct. 209, 13 L. Ed. 2d 125, 1964 U.S. LEXIS 150, 1 Media L. Rep. (BNA) 1548 (1964).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — No violation of unauthorized use of a movable statute when a wrecker removes an illegally parked car from an individual’s property., OPINION No. 84-408, La. Atty. Gen. Op. No. 1984-408; 1984 La. AG LEXIS 380.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Presumptions in the Criminal Law of Louisiana. 52 Tul. L. Rev. 793 (June, 1978).

§ 49. Qualified privilege.

A qualified privilege exists and actual malice must be proved, regardless of whether the publication is true or false, in the following situations:

(1) Where the publication or expression is a fair and true report of any judicial, legislative, or other public or official proceeding, or of any statement, speech, argument, or debate in the course of the same.

(2) Where the publication or expression is a comment made in the reasonable belief of its truth, upon,

(a) The conduct of a person in respect to public affairs; or

(b) A thing which the proprietor thereof offers or explains to the public.

(3) Where the publication or expression is made to a person interested in the communication, by one who is also interested or who stands in such a relation to the former as to afford a reasonable ground for supposing his motive innocent.

(4) Where the publication or expression is made by an attorney or party in a judicial proceeding.
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• Procedural Considerations
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Freedoms

••• Freedom of Speech

•••• Defamation

••••• General Overview. — There is no prohibition in the law or in the jurisprudence which forbids the use of intrinsic evidence in a prosecution of a defamation case where a public official pleaded a qualified privilege; also, there is no limitation or restriction. State v. Garrison, 244 LA. 787, 154 So. 2d 400, 1963 La. LEXIS 2466 (June 4, 1963), reversed by 379 U.S. 64, 85 S. Ct. 209, 13 L. Ed. 2d 125, 1964 U.S. LEXIS 150, 1 Media L. Rep. (BNA) 1548 (1964).

EVIDENCE

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor. — In a trial of a defendant charged with criminal defamation of a parish district attorney, evidence of open gambling and prostitution in the parish was relevant on the defendant’s claim of the qualified privilege provided by La. Rev. Stat. Ann. § 14:49; the exclusion of such evidence required that the defendant be granted a new trial after a conviction. State v. Webster, 245 LA. 523, 159 So. 2d 140, 1963 La. LEXIS 2696 (Dec. 16, 1963).

TORTS

• Intentional Torts

•• Defamation

••• Defenses

•••• Privileges

••••• Qualified Privileges. — Summary judgment was granted in a defamation action where the documentary evidence proved under La. Rev. Stat. Ann. § 14:49 that the publishing company and the staff writer acted in good faith and without malice. Neuberger, Coerver & Goins v. Times Picayune Publishing Co., 597 So. 2d 1179, 1992 La. App. LEXIS 1226 (Apr. 10, 1992).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Absolute Immunity from Civil Liability: Lessons for Litigation Lawyers. 31 Pepp. L. Rev. 915 (2004).

General Law Reviews. — Article: Absolute Immunity from Civil Liability: Lessons for Litigation Lawyers. 31 Pepp. L. Rev. 915 (2004).

§ 50. Absolute privilege.

There shall be no prosecution for defamation in the following situations:

(1) When a statement is made by a legislator or judge in the course of his official duties.

(2) When a statement is made by a witness in a judicial proceeding, or in any other legal proceeding where testimony may be required by law, and such statement is reasonably believed by the witness to be relevant to the matter in controversy.

(3) Against the owner, licensee or operator of a visual or sound broadcasting station or network of stations or the agents or employees thereof, when a statement is made or uttered over such station or network of stations by one other than such owner, licensee, operator, agents or employees. (Amended by Acts 1950, No. 469, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — CCP Art. 373; R.S. 28:63, OPINION No. 83-818, La. Atty. Gen. Op. No. 1983-818; 1983 La. AG LEXIS 233.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Absolute Immunity from Civil Liability: Lessons for Litigation Lawyers. 31 Pepp. L. Rev. 915 (2004).

General Law Reviews. — Article: Absolute Immunity from Civil Liability: Lessons for Litigation Lawyers. 31 Pepp. L. Rev. 915 (2004).

§ 50.1. [Repealed.]

Repealed by Acts 2008, No. 220, § 13, effective June 14, 2008. This section was derived from Acts 1977, No. 506, § 1.

§ 50.2. Perpetration or attempted perpetration of certain crimes of violence against a victim sixty-five years of age or older.

The court in its discretion may sentence, in addition to any other penalty provided by law, any person who is convicted of a crime of violence or of an attempt to commit any of the crimes as defined in R.S. 14:2(B) with the exception of first degree murder (R.S. 14:30), second degree murder (R.S. 14:30.1), aggravated assault (R.S. 14:37), aggravated rape (R.S. 14:42) and aggravated kidnapping (R.S. 14:44), to an additional three years’ imprisonment when the victim of such crime is sixty-five years of age or older at the time the crime is committed. (Acts 2001, No. 648, § 1, eff. Aug. 15, 2001.)

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “R.S. 14:2(B)” for “R.S. 14:2(13),” as amended by Acts 2006, No. 72, § 1.
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CRIMINAL LAW & PROCEDURE

• Sentencing

•• Imposition

••• Factors. — Defendant’s additional three-year sentence was proper where there was no due process violation that occurred as a result of the trial court’s expressly considering the victim’s advanced age in setting the sentences; further, the State filed a pretrial motion to invoke the sentencing enhancement provision of La. Rev. Stat. Ann. § 14:50.2 and defendant failed to object in the trial court to her 18-year sentence, in general, and the constitutionality of § 14:50.2, in particular. State v. Armour, 874 So. 2d 304, 2004 La. App. LEXIS 1127 (Apr. 28, 2004).

PART 3. OFFENSES AGAINST PROPERTY.

SUBPART A. BY VIOLENCE TO BUILDINGS AND OTHER PROPERTY.

1. ARSON AND USE OF EXPLOSIVES.

§ 51. Aggravated arson.

Aggravated arson is the intentional damaging by any explosive substance or the setting fire to any structure, watercraft, or movable whereby it is foreseeable that human life might be endangered.

Whoever commits the crime of aggravated arson shall be imprisoned at hard labor for not less than six nor more than twenty years, and shall be fined not more than twenty-five thousand dollars. Two years of such imprisonment at hard labor shall be without benefit of parole, probation, or suspension of sentence. (Amended by Acts 1964, No. 117, § 1; Acts 1977, No. 53, § 1; Acts 1981, No. 297, § 1.)

CROSS REFERENCES

Louisiana Law. — Attempt; penalties; attempt on peace officer; enhanced penalties, see La. R.S. 14:27.

Simple arson, see La. R.S. 14:52.

Definitions, see La. R.S. 15:562.1.

Work release program, see La. R.S. 15:711.

Inmate contact with persons outside of parish or multiparish prison; temporary release or furlough, see La. R.S. 15:811.

Inmate contact with persons outside institution; temporary release, see La. R.S. 15:833.

Temporary release of inmate for limited purposes, see La. R.S. 15:833.2.

Work release program, see La. R.S. 15:1111.

Definitions, see La. R.S. 15:1352.

Definitions, see La. R.S. 15:1404.

Refusal to hire or contract; termination of employment; exemption; appeal procedure; waiver, see La. R.S. 40:1300.53.

Criminal background checks, see La. R.S. 40:1664.8.

JUDICIAL DECISIONS

INDEX

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Homicide

••• Murder

•••• General Overview

•• Property Crimes

••• Arson

•••• General Overview

• Double Jeopardy

•• Collateral Estoppel

• Scienter

•• General Intent

•• Knowledge

• Jury Instructions

•• Particular Instructions

••• General Overview

• Sentencing

•• Corrections, Modifications & Reductions

••• Illegal Sentences

•• Cruel & Unusual Punishment

•• Fines

• Postconviction Proceedings

•• General Overview

•• Motions for New Trial

EVIDENCE

• Procedural Considerations

•• Weight & Sufficiency
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Homicide

••• Murder

•••• General Overview. — In a trial of a defendant for first degree murder, the trial judge was correct in charging the jury as to the definition of aggravated arson pursuant to La. Rev. Stat. Ann. § 14:51 based on the evidence that the defendant used lighter fluid to set the victim and the bedding around her on fire. State v. Lane, 414 So. 2d 1223, 1982 La. LEXIS 11020 (May 17, 1982).

•• Property Crimes

••• Arson

•••• General Overview. — In an aggravated arson case, the trial court imposed an illegally lenient sentence on defendant when it failed to impose the mandatory fine of not more than $25,000 delineated in La. Rev. Stat. Ann. § 14:51; thus, the appellate court remanded the case to the trial court for imposition of an appropriate fine. State v. Qutoum, 839 So. 2d 323, 2003 La. App. LEXIS 77 (Jan. 28, 2003), writ of certiorari denied by La. 2003-0595, 845 So. 2d 1059, 2003 La. LEXIS 1777 (La. May 30, 2003).

Where an agent, who was an expert in the field of fire cause and origin investigation, testified, without contradiction, that the fire in question was intentionally set using a flammable liquid and an open flame ignition source and that the negative tests results for flammable liquid which could have all burned up in the fire did not affect the agent’s opinion about the cause and origin of the fire, the defendant knew that the tenants above the store would be in the apartment that evening and that the tenants had two small children and that the infant daughter had a serious medical condition, and the defendant admitted to setting the fire and told defendant’s cousin that the tenants would be safe because they would smell the smoke and leave the building, any rational trier of fact could have found that the state proved the essential elements of aggravated arson beyond a reasonable doubt. State v. Qutoum, 839 So. 2d 323, 2003 La. App. LEXIS 77 (Jan. 28, 2003), writ of certiorari denied by La. 2003-0595, 845 So. 2d 1059, 2003 La. LEXIS 1777 (La. May 30, 2003).

Evidence showed that defendant created a risk of death or great bodily harm to the tenants who lived in the apartment above the store and to everyone who lived in the area of the building for financial gain because the evidence showed that defendant (1) was having financial problems; (2) set the building on fire to collect the insurance proceeds; (3) knew the tenants who lived above the store had two young children and that the infant daughter had a respiratory condition that required the daughter to continually wear a monitor; and (4) knew that the mother and children were in the apartment on the day of the fire; accordingly, defendant’s 10 year sentence for aggravated arson, when he faced a maximum sentence of 20 years, was not constitutionally excessive. State v. Qutoum, 839 So. 2d 323, 2003 La. App. LEXIS 77 (Jan. 28, 2003), writ of certiorari denied by La. 2003-0595, 845 So. 2d 1059, 2003 La. LEXIS 1777 (La. May 30, 2003).

Even though an individual’s conviction for attempted aggravated arson in violation of La. Rev. Stat. Ann. § 14:51 was affirmed on appeal, the case was remanded for the trial court could inform the individual of the time he had after his judgment of conviction and the sentence became final within which to apply for post-conviction relief under La. Code Crim. Proc. Ann. art. 930.8. State v. Brown, 738 So. 2d 126, 1999 La. App. LEXIS 1724 (June 1, 1999).

Where defendant had lived with the victim and her five young children, several of whom he had fathered, and he deliberately set the apartment on fire by throwing a bottle with incendiary fluid through a window at 4:30 a.m. when the victim was at work, defendant was guilty of aggravated arson, in violation of La. Rev. Stat. Ann. § 14:51, on the ground that he knew that his actions could endanger human life. State v. Love, 611 So. 2d 753, 1992 La. App. LEXIS 3943 (Dec. 15, 1992), writ denied by La. 93-1384, 664 So. 2d 434, 1995 La. LEXIS 3159 (La. Dec. 15, 1995).

Because the items set on fire in a prison constituted a water cooler, a wooden bench, thermal undergarments, and the paint on the walls, the items were “movables” anticipated by La. Rev. Stat. Ann. § 14:51; therefore, defendant was properly convicted of the crime of aggravated arson. State v. Stanford, 574 So. 2d 443, 1991 La. App. LEXIS 139 (Jan. 23, 1991).

There was sufficient evidence to support defendant’s conviction for aggravated arson, a violation of La. Rev. Stat. Ann. § 14:51, where he poured gasoline onto the ground next to the building and ignited it, and the flames made contact with the wall and scorched it; the court futher found that there was sufficient evidence that defendant intended to damage the property where he had threatened several times that he was going to burn the motel down. State v. Williams, 457 So. 2d 610, 1984 La. LEXIS 9910 (Oct. 15, 1984).

Intent required for a conviction of either aggravated or simple arson as defined by Louisiana Rev. Stat. Ann. §§ 14:51 and 14:52 is general criminal intent. State v. Simmons, 443 So. 2d 512, 1983 La. LEXIS 12547 (Apr. 4, 1983).

Defendant’s act of igniting a flammable liquid, after pouring it onto the bed sheet and the body of a helpless human being, created a foreseeable risk of endangering human life; the evidence was sufficient from which a rational juror could have concluded beyond a reasonable doubt that defendant was engaged in the perpetration of aggravated arson. State v. Sawyer, 422 So. 2d 95, 1982 La. LEXIS 12278 (Oct. 18, 1982), vacated by 463 U.S. 1223, 103 S. Ct. 3567, 77 L. Ed. 2d 1407, 1983 U.S. LEXIS 843, 51 U.S.L.W. 3938 (1983).

Criminal code made punishable as aggravated arson the intentional setting fire to any structure or movable whereby a person of reasonable intelligence and perception would anticipate that human life might be endangered; these terms were not too vague to serve as a constitutionally adequate definition of a crime, and the statute was constitutional. State v. Baron, 416 So. 2d 537, 1982 La. LEXIS 11373 (June 21, 1982).

In a trial of a defendant for first degree murder, the trial judge was correct in charging the jury as to the definition of aggravated arson pursuant to La. Rev. Stat. Ann. § 14:51 based on the evidence that the defendant used lighter fluid to set the victim and the bedding around her on fire. State v. Lane, 414 So. 2d 1223, 1982 La. LEXIS 11020 (May 17, 1982).

Even though defendant had not challenged an information for aggravated arson in the trial court, the court could reverse the conviction on account of the failure of the bill to allege that it was foreseeable that human life might be endangered. State v. Raby, 259 LA. 909, 253 So. 2d 370, 1971 La. LEXIS 3989 (Oct. 8, 1971), overruled in part by State v. James, 305 So. 2d 514, 1974 La. LEXIS 4652 (La. 1974).

Bill of information charging aggravated arson, which merely alleged that human life was endangered, did not properly charge the offense, because the gravamen of aggravated arson was the foreseeability that human life might be endangered. State v. Butler, 259 LA. 560, 250 So. 2d 740, 1971 La. LEXIS 4296 (June 28, 1971), overruled in part by State v. James, 305 So. 2d 514, 1974 La. LEXIS 4652 (La. 1974).

Defendant’s indictment for aggravated arson was properly quashed where the only lives allegedly endangered by the fire were firemen who responded to the scene. State v. Bonfanti, 254 LA. 877, 227 So. 2d 916, 1969 La. LEXIS 3340 (Nov. 10, 1969).

• Double Jeopardy

•• Collateral Estoppel. — Under Louisiana’s “same evidence” test for determing whether offenses are the same, defendant’s conduct of setting fire to the bed and person of the victim would have sufficed to convict defendant of both aggravated arson or aggravated battery; thus, defendant’s conduct constituted a single offense involving one course of criminal conduct and the State’s re-labeling of defendant’s offense to charge him a second time with the same criminal behavior could not stand where defendant had pled guilty to arson based upon a plea agreement that no additional charges would be brought. State v. Holmes, 475 So. 2d 1057, 1985 La. LEXIS 10288 (Sept. 10, 1985).

• Scienter

•• General Intent. — Intent required for a conviction of either aggravated or simple arson as defined by Louisiana Rev. Stat. Ann. §§ 14:51 and 14:52 is general criminal intent. State v. Simmons, 443 So. 2d 512, 1983 La. LEXIS 12547 (Apr. 4, 1983).

•• Knowledge. — Even though defendant had not challenged an information for aggravated arson in the trial court, the court could reverse the conviction on account of the failure of the bill to allege that it was foreseeable that human life might be endangered. State v. Raby, 259 LA. 909, 253 So. 2d 370, 1971 La. LEXIS 3989 (Oct. 8, 1971), overruled in part by State v. James, 305 So. 2d 514, 1974 La. LEXIS 4652 (La. 1974).

• Jury Instructions

•• Particular Instructions

••• General Overview. — In a trial of a defendant for first degree murder, the trial judge was correct in charging the jury as to the definition of aggravated arson pursuant to La. Rev. Stat. Ann. § 14:51 based on the evidence that the defendant used lighter fluid to set the victim and the bedding around her on fire. State v. Lane, 414 So. 2d 1223, 1982 La. LEXIS 11020 (May 17, 1982).

• Sentencing

•• Corrections, Modifications & Reductions

••• Illegal Sentences. — Nine-year prison sentence without benefit of parole, probation, or suspension of sentence, which was imposed for a conviction for aggravated arson, was unlawful and was vacated because La. Rev. Stat. Ann. § 14:51 provided that the sentence for aggravated arson could be without benefit of parole, probation, or suspension for only two years. State v. Smith, 448 So. 2d 778, 1984 La. App. LEXIS 8446 (Mar. 26, 1984).

•• Cruel & Unusual Punishment. — Evidence showed that defendant created a risk of death or great bodily harm to the tenants who lived in the apartment above the store and to everyone who lived in the area of the building for financial gain because the evidence showed that defendant (1) was having financial problems; (2) set the building on fire to collect the insurance proceeds; (3) knew the tenants who lived above the store had two young children and that the infant daughter had a respiratory condition that required the daughter to continually wear a monitor; and (4) knew that the mother and children were in the apartment on the day of the fire; accordingly, defendant’s 10 year sentence for aggravated arson, when he faced a maximum sentence of 20 years, was not constitutionally excessive. State v. Qutoum, 839 So. 2d 323, 2003 La. App. LEXIS 77 (Jan. 28, 2003), writ of certiorari denied by La. 2003-0595, 845 So. 2d 1059, 2003 La. LEXIS 1777 (La. May 30, 2003).

•• Fines. — In an aggravated arson case, the trial court imposed an illegally lenient sentence on defendant when it failed to impose the mandatory fine of not more than $25,000 delineated in La. Rev. Stat. Ann. § 14:51; thus, the appellate court remanded the case to the trial court for imposition of an appropriate fine. State v. Qutoum, 839 So. 2d 323, 2003 La. App. LEXIS 77 (Jan. 28, 2003), writ of certiorari denied by La. 2003-0595, 845 So. 2d 1059, 2003 La. LEXIS 1777 (La. May 30, 2003).

• Postconviction Proceedings

•• General Overview. — Even though an individual’s conviction for attempted aggravated arson in violation of La. Rev. Stat. Ann. § 14:51 was affirmed on appeal, the case was remanded for the trial court could inform the individual of the time he had after his judgment of conviction and the sentence became final within which to apply for post-conviction relief under La. Code Crim. Proc. Ann. art. 930.8. State v. Brown, 738 So. 2d 126, 1999 La. App. LEXIS 1724 (June 1, 1999).

•• Motions for New Trial. — Because it was highly improbable the alleged newly discovered evidence described in defendant’s motion for a new trial would have caused the trial judge to acquit defendant, the motion was properly denied. State v. Baron, 416 So. 2d 537, 1982 La. LEXIS 11373 (June 21, 1982).

EVIDENCE

• Procedural Considerations

•• Weight & Sufficiency. — Where an agent, who was an expert in the field of fire cause and origin investigation, testified, without contradiction, that the fire in question was intentionally set using a flammable liquid and an open flame ignition source and that the negative tests results for flammable liquid which could have all burned up in the fire did not affect the agent’s opinion about the cause and origin of the fire, the defendant knew that the tenants above the store would be in the apartment that evening and that the tenants had two small children and that the infant daughter had a serious medical condition, and the defendant admitted to setting the fire and told defendant’s cousin that the tenants would be safe because they would smell the smoke and leave the building, any rational trier of fact could have found that the state proved the essential elements of aggravated arson beyond a reasonable doubt. State v. Qutoum, 839 So. 2d 323, 2003 La. App. LEXIS 77 (Jan. 28, 2003), writ of certiorari denied by La. 2003-0595, 845 So. 2d 1059, 2003 La. LEXIS 1777 (La. May 30, 2003).

There was sufficient evidence to support defendant’s conviction for aggravated arson, a violation of La. Rev. Stat. Ann. § 14:51, where he poured gasoline onto the ground next to the building and ignited it, and the flames made contact with the wall and scorched it; the court futher found that there was sufficient evidence that defendant intended to damage the property where he had threatened several times that he was going to burn the motel down. State v. Williams, 457 So. 2d 610, 1984 La. LEXIS 9910 (Oct. 15, 1984).

GOVERNMENTS

• Legislation

•• Overbreadth. — Criminal code made punishable as aggravated arson the intentional setting fire to any structure or movable whereby a person of reasonable intelligence and perception would anticipate that human life might be endangered; these terms were not too vague to serve as a constitutionally adequate definition of a crime, and the statute was constitutional. State v. Baron, 416 So. 2d 537, 1982 La. LEXIS 11373 (June 21, 1982).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Reaffirms Attorney General Opinion dated December 18, 1973., OPINION No. 83-264, La. Atty. Gen. Op. No. 1983-264; 1983 La. AG LEXIS 592.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Department: Recent Developments: Corporate Law to Taxation. 50 La Bar Jnl. 364 (February/March, 2003).

Article: Criminal Law. 46 La. L. Rev. 431 (January, 1986).

§ 51.1. Injury by arson.

A. Injury by arson is the intentional damaging by any explosive substance or the setting fire to any structure, watercraft, or other movable belonging to another if either of the following occurs:

(1) Any person suffers great bodily harm, permanent disability, or disfigurement as a result of the fire or explosion.

(2) A firefighter, law enforcement officer or first responder who is present at the scene and acting in the line of duty is injured as a result of the fire or explosion.

B. Whoever commits the crime of injury by arson shall be imprisoned at hard labor for not less than six nor more than twenty years, and shall be fined not more than twenty-five thousand dollars. Two years of such imprisonment at hard labor shall be without benefit of parole, probation, or suspension of sentence. (Acts 2010, No. 972, § 1, eff. Aug. 15, 2010.)

§ 52. Simple arson.

A. Simple arson is either of the following:

(1) The intentional damaging by any explosive substance or the setting fire to any property of another, without the consent of the owner and except as provided in R.S. 14:51.

(2) The starting of a fire or causing an explosion while the offender is engaged in the perpetration or attempted perpetration of another felony offense even though the offender does not have the intent to start a fire or cause an explosion.

B. Whoever commits the crime of simple arson, where the damage done amounts to five hundred dollars or more, shall be fined not more than fifteen thousand dollars and imprisoned at hard labor for not less than two years nor more than fifteen years.

C. Where the damage is less than five hundred dollars, the offender shall be fined not more than twenty-five hundred dollars or imprisoned with or without hard labor for not more than five years, or both. (Acts 1985, No. 300, § 1; Acts 2010, No. 818, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 818 added “either of the following” in the introductory language of (A); added the (A)(1) designation; added (A)(2); and made a related change.

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 15:562.1.

Definitions, see La. R.S. 15:1352.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Self-Incrimination Privilege. — In defendant’s prosecution for arson, the trial court did not err in overruling his motion to suppress his confession where defendant was properly advised of his Miranda warnings before giving the confession and officers denied defendant’s contention that they made promises to induce the confession. State v. Landry, 502 So. 2d 281, 1987 La. App. LEXIS 8600 (Feb. 4, 1987), writ of certiorari denied by 508 So. 2d 63, 1987 La. LEXIS 9486 (La. 1987).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Inchoate Crimes

••• Conspiracy

•••• General Overview. — Where a juvenile participated in a discussion about burning down a school, reluctantly went to the school with the other two youths to accomplish the deed, was present when a window was broken, but then ran from the scene and was not present when the gasoline was poured and the fire was ignited, the evidence was sufficient to sustain his adjudication as a delinquent beyond a reasonable doubt based upon his conspiracy to commit simple arson in violation of La. Rev. Stat. Ann. §§ 14:52 and 14:26; the juvenile neither made a clean breast through confession of the extent of his involvement in the plan nor notified his co-conspirators that he was abandoning or withdrawing from the plan. State v. W.T.B., 771 So. 2d 807, 2000 La. App. LEXIS 2552 (Oct. 20, 2000).

•• Property Crimes

••• Arson

•••• General Overview. — Motive was not an element of the crime of simple arson or conspiracy to commit simple arson, but specific intent was an essential element of conspiracy. State v. W.T.B., 771 So. 2d 807, 2000 La. App. LEXIS 2552 (Oct. 20, 2000).

Evidence was sufficient to support a juvenile’s specific intent to burn a school where although he was reluctant about the idea of burning the school, he went to the school with two friends to accomplish the deed and was present when a window was broken. State v. W.T.B., 771 So. 2d 807, 2000 La. App. LEXIS 2552 (Oct. 20, 2000).

Court reversed a decision in which defendant was found not guilty by reason of insanity on a charge of simple arson of property valued under $500, in violation of La. Rev. Stat. Ann. § 14:52, because the evidence was insufficient to find defendant guilty of committing the offense; no one saw defendant coming from inside the burning building, there was no evidence that defendant threatened to burn down the building, and there was no evidence that defendant purchased any accelerants. State v. Branch, 737 So. 2d 199, 1999 La. App. LEXIS 1527 (May 5, 1999), reversed by, remanded by La. 99-1484, 759 So. 2d 31, 2000 La. LEXIS 760 (La. Mar. 17, 2000).

Defendant’s conviction of simple arson, a violation of La. Rev. Stat. Ann. § 14:52(C), was supported by the evidence and the jury was within its discretion when it assessed the credibility of defendant and his alibi witnesses; therefore, the appeals court sustained the denial of a motion for a new trial, in compliance with La. Code Crim. Proc. Ann. art. 858. State v. Fields, 687 So. 2d 1064, 1997 La. App. LEXIS 53 (Jan. 22, 1997).

Defendant’s sentence for his conviction of simple arson complied with the requirements of La. Code Crim. Proc. Ann. art. 894.1(C), even though it was the maximum sentence allowed by La. Rev. Stat. Ann. § 14:52(C); based on defendant’s record and the seriousness of the crime, the sentence was not excessive, in violation of La. Const. art. I, § 20. State v. Fields, 687 So. 2d 1064, 1997 La. App. LEXIS 53 (Jan. 22, 1997).

Evidence supported the conclusion that the defendant was reasonably certain that the school would have been substantially damaged by a fire set by another student if he did not react, and was sufficient to support his conviction of arson in violation of La. Rev. Stat. Ann. § 14:52. State v. Joseph, 619 So. 2d 1229, 1993 La. App. LEXIS 2051 (June 2, 1993), writ of certiorari denied in part by 629 So. 2d 360, 1993 La. LEXIS 3148 (La. 1993).

Where a witness was clearly in a position to know whether the owner gave permission to defendant to burn a house, the lack of consent of the owner to the arson could be inferred circumstantially from the evidence presented. State v. Lastrapes, 443 So. 2d 652, 1983 La. App. LEXIS 9518 (Nov. 9, 1983).

Intent required for a conviction of either aggravated or simple arson as defined by Louisiana Rev. Stat. Ann. §§ 14:51 and 14:52 is general criminal intent. State v. Simmons, 443 So. 2d 512, 1983 La. LEXIS 12547 (Apr. 4, 1983).

• Scienter

•• Specific Intent. — Motive was not an element of the crime of simple arson or conspiracy to commit simple arson, but specific intent was an essential element of conspiracy. State v. W.T.B., 771 So. 2d 807, 2000 La. App. LEXIS 2552 (Oct. 20, 2000).

Evidence was sufficient to support a juvenile’s specific intent to burn a school where although he was reluctant about the idea of burning the school, he went to the school with two friends to accomplish the deed and was present when a window was broken. State v. W.T.B., 771 So. 2d 807, 2000 La. App. LEXIS 2552 (Oct. 20, 2000).

• Sentencing

•• Guidelines

••• General Overview. — Defendant’s sentence for his conviction of simple arson complied with the requirements of La. Code Crim. Proc. Ann. art. 894.1(C), even though it was the maximum sentence allowed by La. Rev. Stat. Ann. § 14:52(C); based on defendant’s record and the seriousness of the crime, the sentence was not excessive, in violation of La. Const. art. I, § 20. State v. Fields, 687 So. 2d 1064, 1997 La. App. LEXIS 53 (Jan. 22, 1997).

Defendant was found guilty of three counts of simple arson and fined $2,000. State v. Simmons, 443 So. 2d 512, 1983 La. LEXIS 12547 (Apr. 4, 1983).

••• Adjustments & Enhancements

•••• Criminal History

••••• Prior Felonies. — Defendant’s sentence of twenty years for his convictions for two counts of simple arson and three counts of burglary was not excessive given the fact that the defendant had prior convictions and that there was a likelihood that the defendant would commit another offense; the sentence was amended to reflect that the defendant was eligible for parole after serving half of his sentence. State v. Arvel, 481 So. 2d 691, 1985 La. App. LEXIS 10498 (Dec. 26, 1985).

• Postconviction Proceedings

•• Motions for New Trial. — Defendant’s conviction for simple arson in violation of La. Rev. Stat. Ann. § 14:52 was affirmed where the trial court properly denied defendant’s motion for a new trial that asserted the verdict was contrary to the law and the evidence, as only the weight of the evidence could be reviewed by the trial court on defendant’s motion for a new trial, and under La. Code Crim. Proc. Ann. art. 858, the trial court’s refusal to grant such a motion was not subject to appellate review. State v. Combs, 600 So. 2d 751, 1992 La. App. LEXIS 1389 (May 13, 1992), writ of certiorari denied by 604 So. 2d 973, 1992 La. LEXIS 2690 (La. 1992).

EVIDENCE

• Procedural Considerations

•• Weight & Sufficiency. — Evidence was sufficient to sustain a conviction for simple arson where the evidence established the defendant was in the area of the fire prior to its start, he was stopped one-half block away after the fire started, the same type of accelerants used to start the fire were found in his vehicle, and the owner of the building testified the defendant did not have permission to burn it. State v. Roy, 606 So. 2d 77, 1992 La. App. LEXIS 2835 (Oct. 6, 1992).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Law. 46 La. L. Rev. 431 (January, 1986).

Department: Recent Developments: Corporate Law to Taxation. 50 La Bar Jnl. 364 (February/March, 2003).

§ 52.1. Simple arson of a religious building.

A. Simple arson of a religious building is the intentional damaging, by any explosive substance or by setting fire, of any church, synagogue, mosque, or other building, structure, or place primarily used for religious worship or other religious purpose.

B. Whoever commits the crime of simple arson of a religious building shall be fined not more than fifteen thousand dollars and imprisoned at hard labor for not less than two nor more than fifteen years. At least two years of the sentence of imprisonment shall be imposed without benefit of parole, probation, or suspension of sentence. (Acts 1997, No. 404, § 1; Acts 1997, No. 1362, § 1.)

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 15:562.1.

§ 53. Arson with intent to defraud.

Arson with intent to defraud is the setting fire to, or damaging by any explosive substance, any property, with intent to defraud.

Whoever commits the crime of arson with intent to defraud shall be fined not more than ten thousand dollars, imprisoned with or without hard labor for not more than five years, or both. (Amended by Acts 1980, No. 708, § 1.)

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 15:562.1.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Inchoate Crimes

••• Conspiracy

•••• General Overview. — Applying La. Rev. Stat. Ann. § 15:438 in conjunction with a standard required by the United States Constitution, a Court of Appeal of Louisiana held that there was sufficient evidence for a defendant’s convictions on two counts of conspiracy to commit arson with intent to defraud, and, in sentencing the defendant, the trial court had complied with the guidelines established by La. Code Crim. Proc. Ann. art. 894.1 and the sentence was not excessive. State v. Allen, 526 So. 2d 1198, 1988 La. App. LEXIS 541 (Apr. 6, 1988), reversed by 539 So. 2d 1232, 1989 La. LEXIS 681 (La. 1989).

•• Property Crimes

••• Arson

•••• General Overview. — Insufficient evidence supported defendant’s conviction of arson with intent to defraud in violation of La. Rev. Stat. Ann. § 14:53; given her testimony regarding her whereabouts and the corroboration of that testimony, the history of vandalism in the area, the ability for someone to have entered the house trailer and started the fire, and the fact that defendant’s actions were inconsistent with having started the fire, the evidence was insufficient to exclude every reasonable hypothesis of innocence, where her conviction was based on circumstantial evidence, as to the identity of the person who started the fire. State v. Leger, 775 So. 2d 1169, 2000 La. App. LEXIS 3388 (Dec. 20, 2000), writ denied by La. 2001-0240, 811 So. 2d 894, 2002 La. LEXIS 948 (La. Mar. 15, 2002).

• Discovery & Inspection

•• Bills of Particulars

••• General Overview. — In an arson prosecution, the State did not have to disclose whether the arsons had been by an explosive substance or by setting fire because albeit ordinarily the State would be required to disclose which method was used to commit a crime there was a possible exception where the statutory definition of a crime set forth two methods, and, in the case sub judice, there was an exception because the State had offered the defense the opportunity to examine the physical evidence to be presented to the jury so that defendant could draw his own conclusion as to how the arsons had been conducted. State v. Boone, 364 So. 2d 978, 1978 La. LEXIS 5451 (Nov. 13, 1978), writ of certiorari denied by 444 U.S. 825, 100 S. Ct. 46, 62 L. Ed. 2d 31, 1979 U.S. LEXIS 2560 (1979).

EVIDENCE

• Hearsay

•• Exemptions

••• Statements by Coconspirators

•••• General Overview. — Where, before any fires had occurred, a defendant on trial for conspiracy to commit arson with intent to defraud made various statements about the setting of fires in his home and in his brother’s home, including telling a fireman that his brother was looking for someone to set fire to the brother’s home, and then, after such a fire, telling the fireman that he, the defendant, had started it, there was no error in the admission of such evidence before any conspiracy was established. State v. Allen, 526 So. 2d 1198, 1988 La. App. LEXIS 541 (Apr. 6, 1988), reversed by 539 So. 2d 1232, 1989 La. LEXIS 681 (La. 1989).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 14:53, OPINION NUMBER 92-789, La. Atty. Gen. Op. No. 1992-789; 1993 La. AG LEXIS 38.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Department: Recent Developments: Criminal Law. 43 La Bar Jnl. 587 (April, 1996).

Article: Criminal Law. 46 La. L. Rev. 431 (January, 1986).

Department: Recent Developments: Corporate Law to Taxation. 50 La Bar Jnl. 364 (February/March, 2003).

§ 54. [Repealed.]

Repealed by Acts 2008, No. 220, § 13, effective June 14, 2008. This section was derived from Acts 1970, No. 660, § 1.

§ 54.1. Communicating of false information of planned arson.

A. Communicating of false information of arson or attempted arson is the intentional impartation or conveyance, or causing the impartation or conveyance by the use of the mail, telephone, telegraph, word of mouth, or other means of communication, of any threat or false information knowing the same to be false, including bomb threats or threats involving fake explosive devices, concerning an attempt or alleged attempt being made, or to be made, to commit either aggravated or simple arson.

B. Whoever commits the crime of communicating of false information of arson or attempted arson shall be imprisoned at hard labor for not more than twenty years. (Added by Acts 1970, No. 184, § 1; Acts 1990, No. 321, § 1.)

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 15:562.1.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Property Crimes

••• Arson

•••• General Overview. — Defendant’s prosecution for communicating false information of planned arson was dismissed; La. Rev. Stat. Ann. § 14:54.1 was unconstitutionally vague in that it was subject to at least two reasonable, but conflicting, interpretations as to the proscribed conduct thereunder and further, the maximum penalty for a violation of the statute was disproportionate to the severity of the crime. State v. McKeel, 443 So. 2d 753, 1983 La. App. LEXIS 9910 (Dec. 13, 1983), affirmed in part by, amended in part by 452 So. 2d 1171, 1984 La. LEXIS 9386 (La. 1984).

• Sentencing

•• Proportionality. — Defendant’s sentence of eight years at hard labor was vacated and remanded for resentencing because given the circumstances, the sentence prescribed in La. Rev. Stat. Ann. § 14:54.1 was excessive and grossly disproportionate to the severity of the crime of communicating false information of planned arson. State v. Suire, 827 So. 2d 569, 2002 La. App. LEXIS 2969 (Oct. 2, 2002).

§ 54.2. Manufacture and possession of delayed action incendiary devices; penalty.

It shall be unlawful for any person, without proper license as required by R.S. 40:1471.1 et seq. to knowingly and intentionally possess or have under his control any instrument, device, chemical or explosive substance which is arranged, manufactured, mixed, or so made up as to be a device or substance which, when exposed to heat, humidity, air, or foreign elements, will after prolongation of time burst into flame, ignite, cause to be ignited, or explode.

This section shall not apply to fireworks possessed within the meaning and contemplation of R.S. 51:650 et seq.

Whoever violates this Section shall be fined not more than ten thousand dollars or be imprisoned at hard labor for not more than twenty years, or both. (Added by Acts 1970, No. 659, § 1. Amended by Acts 1974, No. 374, § 1; Acts 1979, No. 654, § 1.)

CROSS REFERENCES

Louisiana Law. — Forfeitures, see La. R.S. 14:54.4.

Definitions, see La. R.S. 15:562.1.

§ 54.3. Manufacture and possession of a bomb.

A. It shall be unlawful for any person without proper license as required by R.S. 40:1471.1 et seq. knowingly and intentionally to manufacture, possess, or have under his control any bomb.

B. A “bomb”, for the purposes of this Section, is defined as an explosive compound or mixture with a detonator or initiator, or both, but does not include small arms ammunition. The term “bomb”, as used herein, shall also include any of the materials listed in Subsection C present in an unassembled state but which could, when assembled, be ignited in the same manner as described in Subsection C, when possessed with intent to manufacture or assemble a bomb.

C. As used herein the term “explosive” means gunpowders, powders used for blasting, all forms of high explosives, blasting materials, fuses (other than electric circuit breakers), detonators, and other detonating agents, smokeless powders, and any chemical compounds, mechanical mixture, or device that contains any oxidizing and combustible units, or other ingredients, in such proportions, quantities, or packing that ignition by fire, by friction, by concussion, by percussion, or by detonation of the compound, mixture, or device or any part thereof may cause an explosion.

D. This Section shall not apply to fireworks possessed within the meaning and contemplation of R.S. 51:650 et seq.

E. Whoever violates this Section shall be fined not more than ten thousand dollars or be imprisoned at hard labor for not more than twenty years, or both. (Added by Acts 1974, No. 375, § 1. Amended by Acts 1979, No. 654, § 1; Acts 1988, No. 369, § 1.)

CROSS REFERENCES

Louisiana Law. — Forfeitures, see La. R.S. 14:54.4.

Fake explosive device, see La. R.S. 14:54.5.

Definitions, see La. R.S. 15:562.1.
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FAMILY LAW

• Parental Duties & Rights

•• Duties

••• Liability for Minor’s Actions. — Where a mother and a father were not directly involved in unauthorized homemade firecracker-making activity their son and other boys were engaged in, parents did not violate La. Rev. Stat. Ann. § 14:54.3 nor former La. Rev. Stat. Ann. § 40:1471.3 (now La. Rev. Stat. Ann. § 40:1472.4, prior to the 2003 amendment). Pritchard v. Safeco Ins. Co., 529 So. 2d 449, 1988 La. App. LEXIS 1596 (June 21, 1988), writ of certiorari denied by 532 So. 2d 159, 1988 La. LEXIS 2040 (La. 1988).


§ 54.4. Forfeitures.

A. The following contraband shall be subject to seizure and forfeiture and no property right shall exist therein:

(1) Any instrument, device, chemical or explosive substance which is arranged, manufactured, mixed or so made up as to be a device or substance which, when exposed to heat, humidity, air or foreign elements will after prolongation of time burst into flame, ignite, cause to be ignited or explode, or raw materials used or intended to be used in the manufacture of such instrument, device, chemical or explosive substance;

(2) Any bomb as proscribed and defined in R.S. 14:54.3;

(3) All property which is used, or intended for use as a container for property described in Paragraphs (1) and (2) of this Subsection;

(4) All conveyances including aircraft, vehicles, or vessels, which are used or intended for use, to transport, or in any manner to facilitate the transportation, possession, production, manufacture, dispensation or concealment of property described in Paragraphs (1) and (2) of this Subsection, except that:

(a) No conveyance used by any person as a common carrier in transaction of business as a common carrier shall be seized or forfeited under the provisions of this Section unless it shall appear that the owner or other person in charge of such conveyance was knowingly and intentionally a consenting party or privy to a violation of R.S. 14:54.2 and 54.3; and

(b) No vessel, vehicle or aircraft shall be seized or forfeited under the provisions of this Section by reason of any act or omission established by the owner thereof to have been committed or omitted, without the owner’s knowledge, consent, or permission by any person other than such owner while such vessel, vehicle or aircraft was in the possession of such person.

B. Any property subject to forfeiture under this Section may be seized under process issued by any court of record having jurisdiction over the property except that seizure without such process may be made when:

(1) The seizure is incident to an arrest with probable cause or a search under a valid search warrant or with probable cause or an inspection under valid administrative inspection warrant;

(2) The property subject to seizure has been the subject of a prior judgment in favor of the state in a criminal injunction or forfeiture proceeding under this Section.

C. After seizure, all conveyances taken or detained under this Section shall be immediately returned to the owner when the charges of violating R.S. 14:54.2 and 54.3 in which the conveyance was involved are dismissed by the district attorney or dismissed by the district court, on the basis of a preliminary hearing or other preliminary proceedings, or when the accused is acquitted following a trial in the district court of the parish in which the violation is alleged to have occurred. Vehicles seized under this Section shall be forfeited upon:

(1) A showing by the district attorney of a conviction for a violation under which seizure is authorized by this Section; and

(2) A showing by the district attorney that the seizure was made incident to an arrest with probable cause or a search under a valid search warrant or with probable cause or an inspection under a valid administrative inspection warrant; and

(3) A showing by the district attorney that the owner of the conveyance was knowingly and intentionally a consent party or privy to a violation of R.S. 14:54.2 or R.S. 14:54.3.

D. Property taken or detained under this Section shall not be repleviable, but shall be deemed to be in the custody of the law enforcement agency making the seizure subject only to the orders and decrees of the court of record having jurisdiction thereof. Whenever property is seized under the provisions of this Section, the law enforcement officer or employee making the seizure shall:

(1) Place the property under seal;

(2) Remove the property to a place designated by the valid warrant under which such property was seized; or

(3) Request that the Department of Public Safety take custody of the property and remove it to an appropriate location for disposition in accordance with law.

E. Whenever property is forfeited under this Section, the law enforcement agency making the seizure may:

(1) Retain the property for official use except the conveyances described in R.S. 14:54.4(A)(4); or

(2) Sell any forfeited property, which is not required to be destroyed by law and which is not harmful to the public, provided that the proceeds be used for payment of all costs of the proceedings for forfeiture and sale including expenses of seizure, maintenance of custody, advertising, and court costs; or

(3) Request that the Department of Public Safety take custody of the property and remove it for disposition in accordance with law.

F. Any law enforcement agency is empowered to authorize, or designate officers, agents, or other persons to carry out the seizure provisions of this Section.

G. The district attorney within whose jurisdiction the vessel, vehicle, or aircraft or other property has been seized because of its use, attempted use in violation of R.S. 14:54.2 or R.S. 14:54.3, shall proceed against the vessel, vehicle, or aircraft or other property as provided in Subsection C in the district court having jurisdiction over the offense and have it forfeited to the use of or the sale by the law enforcement agency making the seizure.

H. Where it appears by affidavit that the residence of the owner of the vessel, vehicle, aircraft or other property is out of state or is unknown to the district attorney, the court shall appoint an attorney at law to represent the absent owner, against whom the rule shall be tried contradictorily within ten days after its filing. This affidavit may be made by the district attorney or one of his assistants. The attorney so appointed may waive service and citation of the petition or rule but shall not waive time nor any legal defenses.

I. Whenever the head of the law enforcement agency effecting the forfeiture deems it necessary or expedient to sell the property forfeited, rather than retain it for the use of the law enforcement agency, he shall cause an advertisement to be inserted in the official journal of the parish where the seizure was made, and after ten days, shall dispose of said property at public auction to the highest bidder, for cash and without appraisal.

J. The proceeds of all funds collected from any such sale, except as provided in R.S. 14:54.4(E)(2), shall be paid into the state treasury.

K. The rights of any mortgage or lien holder or holder of a vendor’s privilege on the property seized shall not be affected by the seizure. (Added by Acts 1979, No. 494, § 1.)

CROSS REFERENCES

Louisiana Law. — Authority to make arrests and carry firearms; arson task force, see La. R.S. 40:1563.1.

§ 54.5. Fake explosive device.

A. It shall be unlawful for any person to manufacture, possess, have under his control, buy, sell, mail, send to another person, or transport a fake explosive device, if the offender knowingly and intentionally:

(1) Influences the official conduct or action of an official or any personnel of a public safety agency; or

(2) Threatens to use the fake explosive device while committing or attempting to commit any felony.

B. For purposes of this Section the following words shall have the following meanings:

(1) A “fake explosive device” means any device or object that by its design, construction, content, or characteristics appears to be or to contain an explosive, an explosive compound or mixture with a detonator or initiator, or both, but is, in fact, an inoperative facsimile or imitation of such a destructive device, bomb, or explosive as defined in R.S. 14:54.3.

(2) A “public safety agency” means the Department of Public Safety and Corrections, a fire department, an emergency medical or rescue service, a law enforcement agency, or a volunteer agency organized to deal with emergencies.

C. Whoever violates the provisions of this Section shall be imprisoned at hard labor for not more than five years and shall be fined an amount equal to the costs of any law enforcement investigation or emergency response which results from the commission of the offense.

D. Provisions of this Section shall not apply to authorized military, police, and fire operations and training exercises. (Acts 1991, No. 832, § 1, eff. July 23, 1991.)

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 15:562.1.

§ 54.6. Communicating of false information of planned bombing on school property, at a school-sponsored function, or in a firearm-free zone.

A. The communicating of false information of a bombing threat on school property, at a school-sponsored function, or in a firearm-free zone whether or not such threat involves fake explosive devices is the intentional impartation or conveyance, or causing the impartation or conveyance by the use of the mail, telephone, telegraph, word of mouth, or other means of communication, of any such threat or false information knowing the same to be false.

B. Whoever commits the crime of communicating of false information of a planned bombing on school property, at a school-sponsored function, or in a firearm-free zone as defined in R. S. 14:95.6(A) shall be imprisoned with or without hard labor for not more than twenty years. Upon commitment to the Department of Public Safety and Corrections after conviction for a crime committed on school property, at a school sponsored function or in a firearm-free zone, the department shall have the offender evaluated through appropriate examinations or tests conducted under the supervision of the department. Such evaluation shall be made within thirty days of the order of commitment.

C. For purposes of this Section, “at a school-sponsored function” means the specific designated area of the function, including but not limited to athletic competitions, dances, parties, or any extracurricular activity. (Acts 1999, No. 1236, § 1.)

LSLI 2007 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law removed the “As appears in enrolled bill” footnote.

2. CRIMINAL DAMAGE TO PROPERTY.

§ 55. Aggravated criminal damage to property.

Aggravated criminal damage to property is the intentional damaging of any structure, watercraft, or movable, wherein it is foreseeable that human life might be endangered, by any means other than fire or explosion.

Whoever commits the crime of aggravated criminal damage to property shall be fined not more than ten thousand dollars, imprisoned with or without hard labor for not less than one nor more than fifteen years, or both. (Amended by Acts 1980, No. 708, § 1.)

CROSS REFERENCES

Louisiana Law. — Simple criminal damage to property, see La. R.S. 14:56.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Property Crimes

••• Destruction of Property

•••• General Overview. — In an action under a double indemnity provision of a life insurance policy issued on the life of the insured, who died as a result of being struck by a bullet that discharged from his pistol as he was hitting it against the windshield of a car, the trial court properly found that the insurer failed to show that the insured was committing the crime of aggravated criminal damage to property, as defined in La. Rev. Stat. Ann. § 14:55; the crime described in La. Rev. Stat. Ann. § 14:55 is a felony under La. Rev. Stat. Ann. § 14:2, and the insurer failed to show that it was foreseeable that human life might have been endangered by the insured’s actions. Rachal v. Union Nat’l Life Ins. Co., 184 So. 2d 775, 1966 La. App. LEXIS 5391 (Mar. 22, 1966), appeal denied by 249 LA. 380, 186 So. 2d 628, 1966 La. LEXIS 2358 (1966).

• Double Jeopardy

•• Double Jeopardy Protection

••• Multiple Punishments. — Where defendant was convicted of aggravated criminal damage to property, for ramming two police cars, and aggravated flight from an officer, for dragging an officer attempting to make an arrest, and recklessly driving at speeds up to 70 miles per hour thought residential areas, under the “same evidence” test, the two crimes were not the same offenses, and double jeopardy did not apply. State v. Bates, 859 So. 2d 841, 2003 La. App. LEXIS 2852 (Oct. 16, 2003), writ denied by La. 2004-0141, 874 So. 2d 173, 2004 La. LEXIS 1825 (La. May 21, 2004).

• Sentencing

•• Guidelines

••• General Overview. — While the punishment for simple criminal damage to property is dependant upon the amount of damage to the property, no such requirement exists for aggravated criminal damage to property under La. Rev. Stat. Ann. § 14:55. State v. Bates, 859 So. 2d 841, 2003 La. App. LEXIS 2852 (Oct. 16, 2003), writ denied by La. 2004-0141, 874 So. 2d 173, 2004 La. LEXIS 1825 (La. May 21, 2004).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Unauthorized removal of a seal from a self-storage facility is an act that should be governed in the civil domain under the terms of the contract between the owner of the self-storage facility and the tenant. Opinion No. 02-0332, La. Atty. Gen. Op. No. 2002-0332; 2002 La. AG LEXIS 402.

§ 56. Simple criminal damage to property.

A. (1) Simple criminal damage to property is the intentional damaging of any property of another, without the consent of the owner, and except as provided in R.S. 14:55, by any means other than fire or explosion.

(2) The provisions of this Section shall include the intentional damaging of a dwelling, house, apartment, or other structure used in whole or in part as a home, residence, or place of abode by a person who leased or rented the property.

B. (1) Whoever commits the crime of simple criminal damage to property where the damage is less than five hundred dollars shall be fined not more than one thousand dollars or imprisoned for not more than six months, or both.

(2) Where the damage amounts to five hundred dollars but less than fifty thousand dollars, the offender shall be fined not more than one thousand dollars or imprisoned with or without hard labor for not more than two years, or both.

(3) Where the damage amounts to fifty thousand dollars or more, the offender shall be fined not more than ten thousand dollars or imprisoned with or without hard labor for not less than one nor more than ten years, or both.

(4) In addition to the foregoing penalties, a person convicted under the provisions of this Section may be ordered to make full restitution to the owner of the property. If a person ordered to make restitution is found to be indigent and therefore unable to make restitution in full at the time of conviction, the court shall order a periodic payment plan consistent with the person’s ability to pay. (Amended by Acts 1981, No. 160, § 1; Acts 2006, No. 84, § 1, eff. Aug. 15, 2006; Acts 2008, No. 97, § 1, eff. Aug. 15, 2008.)

2008 Amendments. — Acts 2008, No. 97, § 1, effective August 15, 2008, added (A)(2) and added (B)(4).

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute designated each paragraph in (B) as (B)(1) through (B)(3), as amended by Acts 2006, No. 84, § 1.

2006 Amendments. — Acts 2006, No. 84, § 1, effective August 15, 2006, substituted “one thousand dollars” for “five hundred dollars” in (B).

CROSS REFERENCES

Louisiana Law. — Notice to judgment debtor; appointment of attorney, see La. C.C.P. Art. 2293.

Municipal Law. — Criminal damage to property. New Orleans Code of Ordinance § 54-151.

Criminal law > simple criminal damage to property. Baton Rouge Code of Ordinance § 13:56.

Simple criminal damage to property. Shreveport Code of Ordinance § 50-81.
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• Procedural Considerations

•• Circumstantial & Direct Evidence

•• Weight & Sufficiency

CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Double Jeopardy. — Juvenile defendants were not improperly placed in double jeopardy where they were tried and convicted of criminal damage to property in violation of La. Rev. Stat. Ann. § 14:56(A) after their previous convictions of accessory after the fact to criminal damage to property were vacated on the ground that the verdicts were not responsive, because the convictions of accessory after the fact pursuant to La. Rev. Stat. Ann. § 14:25 were not implied acquittals of criminal damage to property. State v. B.J.D., 799 So. 2d 563, 2001 La. App. LEXIS 2007 (Sept. 26, 2001).

CONTRACTS LAW

• Types of Contracts

•• Rights of Possessors. — Where defendant was charged with simple criminal damage to property, it was no defense that he was the co-owner of the property he was accused of damaging; his rights were expressly limited by the court’s prior order in a divorce action, and defendant was not entitled to interfere with the victim’s use of the car because she had been granted sole use of the car. State v. Whatley, 858 So. 2d 751, 2003 La. App. LEXIS 3002 (Nov. 5, 2003).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• General Overview. — Defendant’s sentence with respect to his conviction for committing simple criminal damage in violation of La. Rev. Stat. Ann. § 14:56 was vacated when the trial court improperly placed defendant on probation for ten years, an amount which exceeded the five-year minimum probationary period under La. Code Crim. Proc. Ann. art. 893. State v. Durapau, 800 So. 2d 1052, 2001 La. App. LEXIS 2405 (Oct. 30, 2001).

•• Property Crimes

••• Burglary & Criminal Trespass

•••• General Overview. — State sufficiently proved that defendant had the specific intent to commit two burglaries when defendant entered two businesses, ransacked the businesses, causing several thousands of dollars worth of damage, and had indicated, according to the testimony of witnesses, that he knew that he had committed unlawful acts, and intended to take away property located within the businesses. State v. Sopczak, 823 So. 2d 978, 2002 La. App. LEXIS 2164 (June 26, 2002), writ denied by La. 2002-2471, 840 So. 2d 548, 2003 La. LEXIS 792 (La. Mar. 21, 2003).

Sentence of a prior felony offender to concurrent terms of eight years for burglary and two years for criminal damage to property was not excessive where he could have received 26 years imprisonment. State v. Townley, 539 So. 2d 1284, 1989 La. App. LEXIS 451 (Mar. 15, 1989), remanded by La. App. 97-1648, 715 So. 2d 150, 1998 La. App. LEXIS 2263 (La.App. 1 Cir. June 29, 1998).

••• Destruction of Property

•••• General Overview. — Where defendant was charged with simple criminal damage to property, the trial court committed reversible error where the colloquy between the trial court and defendant included strong indications that defendant was indigent and desired counsel but the court made a summary determination that defendant was in fact not indigent and allowed him to proceed pro se without conducting an indigency hearing as required by La. Code Crim. Proc. Ann. art. 513. State v. Whatley, 858 So. 2d 751, 2003 La. App. LEXIS 3002 (Nov. 5, 2003).

Bill of information was defective where it did not allege with which of the upper two grades defendant was charged, i.e., $500 but less than $50,000, and $50,000 or more. State v. Whatley, 858 So. 2d 751, 2003 La. App. LEXIS 3002 (Nov. 5, 2003).

Where defendant was charged with simple criminal damage to property, it was no defense that he was the co-owner of the property he was accused of damaging; his rights were expressly limited by the court’s prior order in a divorce action, and defendant was not entitled to interfere with the victim’s use of the car because she had been granted sole use of the car. State v. Whatley, 858 So. 2d 751, 2003 La. App. LEXIS 3002 (Nov. 5, 2003).

Identification evidence was sufficient to have convicted defendant of simple criminal damage to property where the State offered testimony of the only eyewitness who testified that he had seen the perpetrator two times and approximately one week after the incident; the witness identified defendant in a photographic lineup. State v. Duplessy, 853 So. 2d 77, 2003 La. App. LEXIS 2214 (July 29, 2003), writ denied by La. 2003-2416, 865 So. 2d 739, 2004 La. LEXIS 413 (La. Feb. 6, 2004).

In defendant’s trial for simple criminal damage to property the trial court did not abuse its discretion in denying his Batson challenges where the race neutral reason for the challenge to one juror was that she had been inattentive, and, although the court found the reason for another strike was not race neutral, the court found that that juror had also been inattentive and disinterested, and the court accepted the state’s race neutral reason and denied defendant’s Batson challenge when the State stated that the third juror’s employment as a social worker made her more oriented towards rehabilitation than punishment. State v. Duplessy, 853 So. 2d 77, 2003 La. App. LEXIS 2214 (July 29, 2003), writ denied by La. 2003-2416, 865 So. 2d 739, 2004 La. LEXIS 413 (La. Feb. 6, 2004).

Jury properly found that defendant intended to damage the victims’ property where damage to construction works, which were in close proximity to defendant’s truck, was reasonably certain to result from defendant’s intentional use of the victims’ tractor to try to lift his truck out of the mud; and damage to the tractor was reasonably certain to result from defendant’s use of the tractor outside its scope of intended use. State v. Shaw, 850 So. 2d 868, 2003 La. App. LEXIS 1861 (June 25, 2003).

Testimony of a police detective that he saw someone kick the complainant’s car, and of the complainant, who identified defendant as the person who kicked his car, was sufficient to prove that defendant committed the offense of criminal damage to property in violation of La. Rev. Stat. Ann. § 14:56. State v. Upchurch, 783 So. 2d 398, 2001 La. App. LEXIS 42 (Jan. 30, 2001).

Information that charged defendant with criminal damage to property in excess of $500 in violation of La. Rev. Stat. Ann. § 14:56(B), but did not state the maximum amount of the damage, and which was not objected to by defendant, was not so defective as to require reversal on review for errors patent. State v. Upchurch, 783 So. 2d 398, 2001 La. App. LEXIS 42 (Jan. 30, 2001).

Where a defendant convicted of violating La. Rev. Stat. Ann. § 14:56 argued on appeal that the circumstantial evidence presented at trial was insufficient to prove beyond a reasonable doubt that he was the person who damaged some neon bulbs, the court applied La. Rev. Stat. Ann. § 15:438 and determined that the State had carried its burden of proof because it had negated any reasonable probability of misidentification. State v. Moreau, 735 So. 2d 717, 1999 La. App. LEXIS 808 (Mar. 31, 1999), amended by La. App. 31879, 1999 La. App. LEXIS 1321 (La.App. 2 Cir. May 5, 1999).

Juvenile was improperly convicted of simple criminal damage to property because there was no showing that the juvenile possessed the requisite intent needed to commit the offense where he damaged the grocery store’s property as he was trying to escape from his criminal activity, the theft of a bottle of liquor. State v. J.C.G., 706 So. 2d 1081, 1998 La. App. LEXIS 155 (Feb. 4, 1998).

Evidence was sufficient under La. Rev. Stat. Ann. § 14:56 to sustain a defendant’s conviction of simple criminal damage to property valued under $500 where he intentionally broke a truck’s window on a dealership lot. State v. Morris, 614 So. 2d 180, 1993 La. App. LEXIS 369 (Feb. 3, 1993).

Damage to a house inflicted without the consent of the person living in the house was sufficient to establish lack of consent of the owner. State v. Perry, 408 So. 2d 1358, 1982 La. LEXIS 9965 (Jan. 26, 1982), not followed by State v. Banks, 428 So. 2d 544, 1983 La. App. LEXIS 8059 (La.App. 4 Cir. 1983).

Juvenile could not be convicted of simple criminal damage to property under La. Rev. Stat. Ann. § 14:56, where the juvenile’s confession to writing obscenities on her school’s bathroom walls had to be suppressed, where the State’s handwriting expert did not testify, where the expert’s report was inadmissible, where police officers’ testimony was full of hearsay and opinions, and where the State had no other evidence. In Interest of La Rocca, 363 So. 2d 1325, 1978 La. App. LEXIS 3141 (Oct. 12, 1978).

Existence of a landlord-tenant relationship between the complainant and defendants, and the availability of a civil remedy, did not prohibit a prosecution under La. Rev. Stat. Ann. § 14:56. State v. Alessi, 258 LA. 753, 247 So. 2d 858, 1971 La. LEXIS 4343 (May 4, 1971).

An insured business was not entitled to recover under an automobile policy insuring against theft and malicious mischief after an employee, without permission, took the insured’s truck and drove it on a venture of his own because the employee did not intend to permanently deprive the insured of the vehicle or to damage thereto; the court explained that under La. Rev. Stat. Ann. § 14:67, an intention to permanently deprive the owner of the item taken was an essential element of theft, and that under La. Rev. Stat. Ann. § 14:56, an intent to do damage was an essential element of the offense of malicious mischief. Ducote v. United States Fidelity & Guaranty Co., 125 So. 2d 176, 1960 La. App. LEXIS 1254 (Dec. 5, 1960), affirmed by 241 LA. 677, 130 So. 2d 649, 1961 La. LEXIS 585 (1961).

• Accessories

•• Accessory After the Fact. — Juvenile defendants were not improperly placed in double jeopardy where they were tried and convicted of criminal damage to property in violation of La. Rev. Stat. Ann. § 14:56(A) after their previous convictions of accessory after the fact to criminal damage to property were vacated on the ground that the verdicts were not responsive, because the convictions of accessory after the fact pursuant to La. Rev. Stat. Ann. § 14:25 were not implied acquittals of criminal damage to property. State v. B.J.D., 799 So. 2d 563, 2001 La. App. LEXIS 2007 (Sept. 26, 2001).

• Accusatory Instruments

•• Indictments

••• General Overview. — Defendant’s argument that she was a co-owner of the automobile that she was accused of damaging was not the proper subject of a motion to quash, as defendant was not challenging the sufficient of the indictment, but she had raised a factual question; the trial court erred in granting defendant’s motion to quash. State v. Dufrene, 846 So. 2d 46, 2003 La. App. LEXIS 1027 (Apr. 8, 2003).

•• Informations

••• General Overview. — Bill of information was defective where it did not allege with which of the upper two grades defendant was charged, i.e., $500 but less than $50,000, and $50,000 or more. State v. Whatley, 858 So. 2d 751, 2003 La. App. LEXIS 3002 (Nov. 5, 2003).

Information that charged defendant with criminal damage to property in excess of $500 in violation of La. Rev. Stat. Ann. § 14:56(B), but did not state the maximum amount of the damage, and which was not objected to by defendant, was not so defective as to require reversal on review for errors patent. State v. Upchurch, 783 So. 2d 398, 2001 La. App. LEXIS 42 (Jan. 30, 2001).

• Eyewitness Identification

•• Photo Identifications. — Identification evidence was sufficient to have convicted defendant of simple criminal damage to property where the State offered testimony of the only eyewitness who testified that he had seen the perpetrator two times and approximately one week after the incident; the witness identified defendant in a photographic lineup. State v. Duplessy, 853 So. 2d 77, 2003 La. App. LEXIS 2214 (July 29, 2003), writ denied by La. 2003-2416, 865 So. 2d 739, 2004 La. LEXIS 413 (La. Feb. 6, 2004).

• Counsel

•• Right to Counsel

••• Arraignments. — Where defendant was charged with simple criminal damage to property, the trial court committed reversible error where the colloquy between the trial court and defendant included strong indications that defendant was indigent and desired counsel but the court made a summary determination that defendant was in fact not indigent and allowed him to proceed pro se without conducting an indigency hearing as required by La. Code Crim. Proc. Ann. art. 513. State v. Whatley, 858 So. 2d 751, 2003 La. App. LEXIS 3002 (Nov. 5, 2003).

• Juries & Jurors

•• Challenges to Jury Venire

••• Equal Protection Challenges

•••• General Overview. — In defendant’s trial for simple criminal damage to property the trial court did not abuse its discretion in denying his Batson challenges where the race neutral reason for the challenge to one juror was that she had been inattentive, and, although the court found the reason for another strike was not race neutral, the court found that that juror had also been inattentive and disinterested, and the court accepted the state’s race neutral reason and denied defendant’s Batson challenge when the State stated that the third juror’s employment as a social worker made her more oriented towards rehabilitation than punishment. State v. Duplessy, 853 So. 2d 77, 2003 La. App. LEXIS 2214 (July 29, 2003), writ denied by La. 2003-2416, 865 So. 2d 739, 2004 La. LEXIS 413 (La. Feb. 6, 2004).

• Sentencing

•• Guidelines

••• Adjustments & Enhancements

•••• Criminal History

••••• Prior Felonies. — Sentence of a prior felony offender to concurrent terms of eight years for burglary and two years for criminal damage to property was not excessive where he could have received 26 years imprisonment. State v. Townley, 539 So. 2d 1284, 1989 La. App. LEXIS 451 (Mar. 15, 1989), remanded by La. App. 97-1648, 715 So. 2d 150, 1998 La. App. LEXIS 2263 (La.App. 1 Cir. June 29, 1998).

• Appeals

•• Reversible Errors

••• General Overview. — Where defendant was charged with simple criminal damage to property, the trial court committed reversible error where the colloquy between the trial court and defendant included strong indications that defendant was indigent and desired counsel but the court made a summary determination that defendant was in fact not indigent and allowed him to proceed pro se without conducting an indigency hearing as required by La. Code Crim. Proc. Ann. art. 513. State v. Whatley, 858 So. 2d 751, 2003 La. App. LEXIS 3002 (Nov. 5, 2003).

•• Standards of Review

••• Harmless & Invited Errors

•••• General Overview. — Information that charged defendant with criminal damage to property in excess of $500 in violation of La. Rev. Stat. Ann. § 14:56(B), but did not state the maximum amount of the damage, and which was not objected to by defendant, was not so defective as to require reversal on review for errors patent. State v. Upchurch, 783 So. 2d 398, 2001 La. App. LEXIS 42 (Jan. 30, 2001).

EVIDENCE

• Procedural Considerations

•• Circumstantial & Direct Evidence. — Where a defendant convicted of violating La. Rev. Stat. Ann. § 14:56 argued on appeal that the circumstantial evidence presented at trial was insufficient to prove beyond a reasonable doubt that he was the person who damaged some neon bulbs, the court applied La. Rev. Stat. Ann. § 15:438 and determined that the State had carried its burden of proof because it had negated any reasonable probability of misidentification. State v. Moreau, 735 So. 2d 717, 1999 La. App. LEXIS 808 (Mar. 31, 1999), amended by La. App. 31879, 1999 La. App. LEXIS 1321 (La.App. 2 Cir. May 5, 1999).

•• Weight & Sufficiency. — Testimony of a police detective that he saw someone kick the complainant’s car, and of the complainant, who identified defendant as the person who kicked his car, was sufficient to prove that defendant committed the offense of criminal damage to property in violation of La. Rev. Stat. Ann. § 14:56. State v. Upchurch, 783 So. 2d 398, 2001 La. App. LEXIS 42 (Jan. 30, 2001).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Unauthorized removal of a seal from a self-storage facility is an act that should be governed in the civil domain under the terms of the contract between the owner of the sel-storage facility and the tenant., Opinion 02-0332, La. Atty. Gen. Op. No. 2002-0332; 2002 La. AG LEXIS 402.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Trial Procedure. 44 La. L. Rev. 301 (November, 1983).

General Law Reviews. — FORUM ON COMPARATIVE LIABILITY IN CRIMINAL LAW: Victims and Perpetrators: An Argument for Comparative Liability in Criminal Law. 8 Buff. Crim. L. R. 385 (2005).

§ 56.1. Criminal damage to coin-operated devices.

Criminal damage to a coin-operated device is the intentional damaging of any coin-operated device belonging to another.

Coin-operated device means any parking meter, pay telephone, vending machine, money-changing machine, or any other coin activated device designed to accept money for a privilege, service, or product.

For purposes of this Section, the value of damages shall be determined by the actual cost of repair, or replacement if necessary.

Whoever commits the crime of criminal damage to a coin-operated device, when the damage done amounts to one hundred dollars or more, shall be fined not more than two thousand dollars or imprisoned for not more than two years, or both.

Whoever commits the crime of criminal damage to a coin-operated device, when the damage amounts to a value of less than one hundred dollars shall be fined not more than five hundred dollars or imprisoned for not more than six months, or both. (Added by Acts 1980, No. 709, § 1.)

CROSS REFERENCES

Municipal Law. — Criminal damage to coin-operated devices. Shreveport Code of Ordinance § 50-82.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Property Crimes

••• Destruction of Property

•••• General Overview. — Defendant’s conviction of criminal damage to a coin-operated device was reversed where the state failed to prove the actual cost of repair; instead, it only provided an estimated cost of repair, which was insufficient. State v. Williams, 868 So. 2d 48, 2003 La. App. LEXIS 3050 (Nov. 7, 2003).

§ 56.2. Criminal damage of a pipeline facility.

A. Criminal damage of a pipeline facility is the intentional damaging of a pipeline facility as defined in this Section.

B. For purposes of this Section, a pipeline facility shall include:

(1) Any pipeline, including but not limited to flow lines, transmission, distribution, or gathering lines regardless of size or length, which transmits or transports oil, gas, petrochemicals, minerals, or water in a solid, liquid, or gaseous state, and

(2) Any pipeline, flow line, transmission, distribution, or gathering line which meets the requirements of Paragraph (1) preceding and which is under construction or repair.

C. Whoever commits the crime of criminal damage of a pipeline facility may be imprisoned for not more than five years or fined not more than ten thousand dollars, or both.

D. Whoever commits the crime of criminal damage of a pipeline facility wherein it is foreseeable that human life might be threatened as a result of such conduct shall be imprisoned at hard labor for not less than two years nor more than ten years and shall be fined not more than ten thousand dollars. (Acts 1988, No. 3, § 1, eff. May 20, 1988; Acts 2001, No. 403, § 1, eff. June 15, 2001.)

Editor’s Notes. — Acts 2006, No. 45, § 1, provides for retroactive application of certain penalty provisions, or related matters, as applied to defendants who were convicted or who were sentenced prior to June 15, 2001.

2001 Amendments. — Acts 2001, No. 403, § 1, effective June 15, 2001, deleted “without benefit of suspension of sentence” in (D).

CROSS REFERENCES

Louisiana Law. — Ameliorative penalty provisions; retroactivity; amendment of sentence; time limitations, see La. R.S. 15:308.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The Vermillion Parish Waterworks District No. 1 may impose a fine on individuals who tamper with and/or damage water meters in order to obtain water without paying for it so long as the fine does not constitute an illegal tax. Opinion No. 05-0177. 2006 La. AG LEXIS 111.

§ 56.3. Criminal damage to genetically engineered crops, genetically engineered crop facilities, or genetically engineered crop information.

A. As used in this Section, the following words and phrases shall have the following meanings ascribed to them:

(1) “Crop” means any product which is grown for food or fiber, and includes food intended for human consumption, food intended for animal consumption, fiber intended for any purpose, and any other agricultural, silvicultural, or aquacultural crop.

(2) “Crop facility” means any greenhouse, enclosure, building, or other structure which is used in the production of crops.

(3) “Crop information” means any information about crops and includes records, documents, education materials, or other information concerning research on crops, testing of crops, and production of crops, whether the information is in handwritten, typewritten, printed, or in electronic form.

(4) “Genetically engineered crop” means any crop which has been altered genetically through selective breeding, interbreeding, crossbreeding, exposure to radiation, exposure to chemicals, introduction of genetic material, or by any other means or process.

B. Criminal damage to genetically engineered crops is the intentional damaging, by any means, of any genetically engineered crops which are owned by another person, without the consent of the owner.

C. Criminal damage to genetically engineered crop facilities is the intentional damaging, by any means of any facility used in the production, or storage, or analysis of any genetically engineered crops which are owned by another person, without the consent of the owner.

D. Criminal damage to genetically engineered crop information is the intentional damaging, by any means of any information concerning the production or analysis of any genetically engineered crops which are owned by another person, without the consent of the owner.

E. Whoever commits the crime of criminal damage to genetically engineered crops, or the crime of criminal damage to genetically engineered crop facilities, or the crime of criminal damage to genetically engineered crop information shall be fined not more than ten thousand dollars, or imprisoned, with or without hard labor, for not more than five years, or both. In addition, the court may order a convicted defendant to pay restitution to the victim. (Acts 2001, No. 1081, § 1.)

§ 56.4. Criminal damage to property by defacing with graffiti.

A. It shall be unlawful for any person to intentionally deface with graffiti immovable or movable property, whether publicly or privately owned, without the consent of the owner.

B. As used in this Section, the following terms mean:

(1) “Deface” or “defacing” is the damaging of immovable or movable property by means of painting, marking, scratching, drawing, or etching with graffiti.

(2) “Graffiti” includes but is not limited to any sign, inscription, design, drawing, diagram, etching, sketch, symbol, lettering, name, or marking placed upon immovable or movable property in such a manner and in such a location as to deface the property and be visible to the general public.

C. Whoever commits the crime of criminal damage to property by defacing with graffiti, where the damage is less than five hundred dollars, shall be fined not more than five hundred dollars or imprisoned for not more than six months in the parish jail, or both.

D. Where the damage is more than five hundred dollars but less than fifty thousand dollars, the offender shall be fined not more than one thousand dollars or imprisoned with or without hard labor for not more than two years, or both.

E. Where the damage amounts to fifty thousand dollars or more, the offender shall be fined not more than ten thousand dollars or imprisoned with or without hard labor for not less than one nor more than ten years, or both.

F. (1) The court, in addition to any punishment imposed under the provisions of this Section, may order the offender to clean up, repair, or replace any property damaged by the act or to pay restitution to the owner of the damaged property.

(2) The court may also order the offender to perform the following hours of community service:

(a) For a first conviction, not to exceed thirty-two hours over a period not to exceed one hundred eighty days.

(b) For a second or subsequent conviction, sixty-four hours over a period not to exceed one hundred eighty days.

G. If a minor is personally unable to pay a fine levied for acts prohibited by this Section or make restitution as may be ordered by the court, the parent or guardian of the minor shall be liable for payment of the fine or restitution. A court may waive payment of the fine or restitution, or any part thereof, by the parent or guardian of the minor upon a finding of good cause. (Acts 2008, No. 8, § 1, eff. Aug. 15, 2008.)

§ 56.5. Criminal damage to historic buildings or landmarks by defacing with graffiti.

A. It shall be unlawful for any person to intentionally deface with graffiti any historic building or landmark, whether publicly or privately owned, without the consent of the owner.

B. As used in this Section, the following terms shall have the following meanings:

(1) “Deface” or “defacing” is the damaging of any historic building or landmark by means of painting, marking, scratching, drawing, or etching with graffiti.

(2) “Graffiti” includes but is not limited to any sign, inscription, design, drawing, diagram, etching, sketch, symbol, lettering, name, or marking placed upon any historic building or landmark in such a manner and in such a location as to deface the property and be visible to the general public.

(3) “Historic building or landmark” means any of the following:

(a) Any building or landmark specifically designated as historically significant by the state historic preservation office, historic preservation district commission, landmarks commission, the planning or zoning commission of a governing authority, or by official action of a local political subdivision.

(b) Any structure located within a National Register Historic District, a local historic district, a Main Street District, a cultural products district, or a downtown development district.

C. (1) Whoever commits the crime of criminal damage to historic buildings or landmarks by defacing with graffiti shall be fined up to one thousand dollars and may be imprisoned, with or without hard labor, for not more than two years.

(2) The court shall also order the offender to perform the following hours of community service as follows:

(a) For a first conviction, not to exceed thirty-two hours over a period not to exceed one hundred eighty days.

(b) For a second or subsequent conviction, sixty-four hours over a period not to exceed one hundred eighty days.

(3) The fine and community service imposed by the provisions of this Section shall not be suspended. (Acts 2010, No. 990, § 1, eff. Aug. 15, 2010.)

§ 57. Damage to property with intent to defraud.

Damage to property with intent to defraud is the damaging of any property, by means other than fire or explosion, with intent to defraud.

Whoever commits the crime of damage to property with intent to defraud shall be fined not more than ten thousand dollars, imprisoned with or without hard labor for not more than four years, or both. (Amended by Acts 1980, No. 708, § 1.)

§ 58. Contaminating water supplies.

Contaminating water supplies is the intentional performance of any act tending to contaminate any private or public water supply.

Whoever commits the crime of contaminating water supplies, when the act foreseeably endangers the life or health of human beings, shall be fined not more than one thousand dollars, or imprisoned, with or without hard labor, for not more than twenty years, or both.

Whoever commits the crime of contaminating water supplies, when the act does not foreseeably endanger the life or health of human beings, shall be fined not more than five hundred dollars, or imprisoned, with or without hard labor, for not more than five years, or both.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — The Public Trust Doctrine: A Plea for Precision. 53 La. L. Rev. 1535 (May, 1993).

§ 59. Criminal mischief.

A. Criminal mischief is the intentional performance of any of the following acts:

(1) Tampering with any property of another, without the consent of the owner, with the intent to interfere with the free enjoyment of any rights of anyone thereto, or with the intent to deprive anyone entitled thereto of the full use of the property.

(2) Giving of any false alarm of fire or notice which would reasonably result in emergency response.

(3) Driving of any tack, nail, spike or metal over one and one-half inch in length into any tree located on lands belonging to another, without the consent of the owner, or without the later removal of the object from the tree.

(4) The felling, topping, or pruning of trees or shrubs within the right-of-way of a state highway, without prior written approval of the chief engineer of the Department of Transportation and Development or his designated representative, provided prior written approval is not required for agents or employees of public utility companies in situations of emergency where the person or property of others is endangered.

(5) Giving of any false report or complaint to a sheriff, or his deputies, or to any officer of the law relative to the commission of, or an attempt to commit, a crime.

(6) Throwing any stone or any other missile in any street, avenue, alley, road, highway, open space, public square, or enclosure, or throwing any stone, missile, or other object from any place into any street, avenue, road, highway, alley, open space, public square, enclosure, or at any train, railway car, or locomotive.

(7) Taking temporary possession of any part or parts of a place of business, or remaining in a place of business after the person in charge of such business or portion of such business has directed such person to leave the premises and to desist from the temporary possession of any part or parts of such business.

(8) The communication to any person for the purpose of disrupting any public utility water service, when the communication causes any officer, employee, or agent of the service reasonably to be placed in sustained fear for his or another person’s safety, or causes the evacuation of a water service building, or causes any discontinuance of any water services.

(9) The discharging of any firearm at a train, locomotive, or railway car.

(10) Repealed by Acts 2008, No. 8, § 2, effective August 15, 2008.

B. Whoever commits the crime of criminal mischief shall be fined not more than five hundred dollars, or be imprisoned for not more than six months in the parish jail, or both. (Amended by Acts 1956, No. 232, § 1; Acts 1958, No. 174, § 1; Acts 1960, No. 77, § 1; Acts 1963, No. 97, § 1; Acts 1968, No. 647, § 1; Acts 1977, No. 126, § 1; Acts 1983, No. 428, § 1; Acts 1986, No. 164, § 1; Acts 1994, 3rd Ex. Sess., No. 118, § 1; Acts 1995, No. 882, § 1; Acts 2006, No. 11, § 1, eff. Aug. 15, 2006; Acts 2008, No. 8, § 2, eff. Aug. 15, 2008.)

2008 Amendments. — Acts 2008, No. 8, § 2, effective August 15, 2008, deleted (A)(10).

2006 Amendments. — Acts 2006, No. 11, § 1, effective August 15, 2006, in (A)(4), substituted “right-of-way” for “right of way,” substituted “chief engineer” for “assistant secretary,” and substituted “or his designated representative” for “who supervises the office of highways of that department or his representative.”

CROSS REFERENCES

Municipal Law. — Criminal law > criminal mischief. Baton Rouge Code of Ordinance § 13:59.

Criminal mischief. Shreveport Code of Ordinance § 50-85.

Disturbing cemeteries. New Orleans Code of Ordinance § 38-12.

VIolence to buildings and other property > tampering. New Orleans Code of Ordinance § 54-152.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Fraud

••• Fraud Against the Government

•••• False Statements

••••• General Overview. — Defendant’s conviction for criminal mischief, which resulted from defendant having left notes around her boyfriend’s apartment threatening him with kidnapping charges, was dismissed because there was no evidence of her filing a false report or claim. State v. Robertson, 364 So. 2d 915, 1978 La. LEXIS 5436 (Nov. 13, 1978).

•• Property Crimes

••• Destruction of Property

•••• General Overview. — The obvious purpose of the offense of criminal mischief is to proscribe mischievous and/or malicious acts by persons directed toward the property of others, acts intended to interfere with the full use and enjoyment of the property by the owner or lessee; defendant did not hinder, obstruct, or impede anyone’s full use or enjoyment of a vehicle by jiggling the door handle and peering inside it. State v. Frosch, 787 So. 2d 336, 2001 La. App. LEXIS 1165 (Mar. 14, 2001).

Defendant’s conviction of criminal mischief, under La. Rev. Stat. Ann. § 14:59, was reversed where there was insufficient evidence to prove that the defendant had the requisite specific intent to tamper with the victim’s property. State v. Krueutzer, 583 So. 2d 1160, 1991 La. App. LEXIS 2024 (June 26, 1991).

• Accusatory Instruments

•• Informations

••• General Overview. — Criminal mischief in violation of La. Rev. Stat. Ann. § 14:59(7) could not be charged by the short form, but had to be charged by the long form bill of information per La. Code Crim. Proc. Ann. art. 464; a sentence had to be annulled and set aside because the bill of information was patently erroneous. State v. Wells, 283 So. 2d 245, 1973 La. LEXIS 6346 (Sept. 24, 1973).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Executive orders calling the Louisiana Army National Guard (Guard) to state active duty for the purposes of providing security, directing traffic flow, protecting restricted areas, or the like with respect to civil emergencies or natural disasters necessarily and implicitly carry with them the granting of the peace officer powers provided for in R.S. 29:7.1 as the necessary and implied means of fulfilling such purposes. Various statutes cited may provide basis for arresting those who obstruct or interfere with Guard in carrying out its duties and operations in response to civil emergencies and natural disasters., OPINION No. 86-101, La. Atty. Gen. Op. No. 1986-101; 1986 La. AG LEXIS 700.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1983-84: A Faculty Symposium: Criminal Trial Procedure. 45 La. L. Rev. 263 (November, 1984).

3. BURGLARY.

§ 60. Aggravated burglary.

Aggravated burglary is the unauthorized entering of any inhabited dwelling, or of any structure, water craft, or movable where a person is present, with the intent to commit a felony or any theft therein, if the offender,

(1) Is armed with a dangerous weapon; or

(2) After entering arms himself with a dangerous weapon; or

(3) Commits a battery upon any person while in such place, or in entering or leaving such place.

Whoever commits the crime of aggravated burglary shall be imprisoned at hard labor for not less than one nor more than thirty years.

CROSS REFERENCES

Louisiana Law. — Simple burglary, see La. R.S. 14:62.

Simple burglary of a religious building, see La. R.S. 14:62.6.

Creation of system; functions; powers; duties, see La. R.S. 15:1204.2.

Definitions, see La. R.S. 15:1352.

Refusal to hire or contract; termination of employment; exemption; appeal procedure; waiver, see La. R.S. 40:1300.53.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Double Jeopardy. — Based on both the Blockburger test and the “same evidence” test, a defendant convicted of both armed robbery as defined in La. Rev. Stat. Ann. § 14:64 and aggravated burglary as defined in La. Rev. Stat. Ann. § 14:60 was not subjected to double jeopardy in violation of La. Const. art. I, § 15, and La. Code Crim. Proc. Ann. art. 591, where the crime of aggravated burglary of a store was completed upon defendant’s unauthorized entry into the store by pushing an employee back into the store with the specific intent to commit a felony of theft while armed with a gun and where the crime of armed robbery of the employee was thereafter accomplished when defendant forced the employee at gunpoint to turn over the money. State v. Lefeure, 778 So. 2d 744, 2001 La. App. LEXIS 40 (Jan. 30, 2001), writ denied by La. 2001-1440, 797 So. 2d 669, 2001 La. LEXIS 2664 (La. Sept. 21, 2001).

Where defendant was convicted of aggravated burglary, La. Rev. Stat. Ann. § 14:60, second-degree kidnapping, and carjacking, no double jeopardy violation under U.S. Const. amend. V or La. Const. art. I, § 15 occurred, because each crime required proof of an additional fact that the others did not; the evidence showed that three separate offenses occurred, each of which could have been proven without any evidence as to the others. State v. Washington, 670 So. 2d 1255, 1996 La. App. LEXIS 359 (Feb. 14, 1996), writ denied by La. 98-0537, 726 So. 2d 7, 1998 La. LEXIS 2864 (La. Sept. 25, 1998).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Possession

•••• General Overview. — Defendant was convicted of aggravated burglary of an inhabited dwelling, a violation of La. Rev. Stat. Ann. § 14:60; false imprisonment while armed with a dangerous weapon, a violation of La. Rev. Stat. Ann. § 14:46.1; aggravated sexual battery, a violation of La. Rev. Stat. Ann. § 14:43.2, and possession of cocaine, a violation of La. Rev. Stat. Ann. § 40:967(C)(2); his conviction for possession of cocaine was vacated where it was joined with the other crimes that were not connected together or constituted parts of a common scheme or plan because, although there was a reasonable inference that the burglary may have been committed to further the acquisition of cocaine, the link between the two events was so attenuated that it failed to satisfy the statutory requirement of the offenses being sufficiently connected, where the cocaine possession was separated from the other crimes by at least 18 hours. State v. Simmons, 848 So. 2d 58, 2003 La. App. LEXIS 2190 (May 14, 2003), writ denied by La. 2003-1718, 872 So. 2d 508, 2004 La. LEXIS 1734 (La. May 14, 2004).

Defendant maintained that the possession of cocaine charge was not of the same or similar character as the other charges, nor based upon the same act or transaction from which the other charges arose, had nothing to do with the other charges, and, in fact, occurred after the incident which spawned the other charges; defendant’s only remedy, as provided for in La. Code Crim. Proc. Ann. art. 495 was in the form of a motion to quash the indictment based on misjoinder of offenses but, even if the trial court erred in allowing the joinder of the offenses, the error was subject to a harmless error analysis. Defendant made no showing of prejudice, he was tried and convicted of aggravated burglary, false imprisonment with a dangerous weapon, sexual battery and possession of cocaine, the aggravated burglary, false imprisonment and sexual battery charges stemmed from one incident involving one set of victims. State v. Simmons, 848 So. 2d 58, 2003 La. App. LEXIS 2190 (May 14, 2003), writ denied by La. 2003-1718, 872 So. 2d 508, 2004 La. LEXIS 1734 (La. May 14, 2004).

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — A woman whose male companion committed aggravated burglary in violation of La. Rev. Stat. Ann. § 14:60 while she was in the dwelling could not be convicted as a principal under La. Rev. Stat. Ann. § 14:24 for having aided and abetted its commission, because she had consent to enter the dwelling, was merely a surprised spectator to the companion’s actions, and did not participate in any theft or in any battery upon the victim. State v. Schwander, 345 So. 2d 1173, 1977 La. LEXIS 5759 (May 16, 1977).

••• Robbery

•••• General Overview. — Where defendant actually committed armed robbery, in violation of La. Rev. Stat. Ann. § 14:64, and was a fourth offender, but the state agreed to accept his guilty plea to aggravated burglary, a violation of La. Rev. Stat. Ann. § 14:60, the sentence imposed of 12 years at hard labor was not unconstitutionally excessive, but was in fact lenient because it was only 40 percent of what the trial court could have been imposed. State v. Odell, 850 So. 2d 749, 2003 La. App. LEXIS 1677 (June 5, 2003).

Trial court did not violate the La. Const. art. I, § 20 prohibition against excessive punishment by imposing the maximum sentence of 40 years at hard labor without benefit of probation, parole, or suspension of sentence upon defendant’s conviction for forcible rape under La. Rev. Stat. Ann. § 14:42.1 plus a concurrent sentence of 30 years at hard labor for defendant’s conviction for aggravated robbery under La. Rev. Stat. Ann. § 14:60, where defendant wore a stocking mask, broke into his sleeping victim’s home, woke her and demanded money, looked through her belongings, then beat and raped his victim. State v. Greer, 553 So. 2d 892, 1989 La. App. LEXIS 2179 (Nov. 16, 1989).

Sufficient evidence existed to convict defendant of robbery and burglary where the victim picked his photo from a photographic line-up three days after the crime as the person who broke into her home, threatened her with a knife, and stole cash and valuables, even though in her trial testimony the victim mistakenly confused defendant’s name with that of his co-defendant. State v. Robertson, 518 So. 2d 579, 1987 La. App. LEXIS 11017 (Dec. 22, 1987), writ of certiorari denied by 523 So. 2d 227, 1988 La. LEXIS 852 (La. 1988).

Where there was testimony that defendant acquired a weapon upon entering the victim’s home, testimony that the victim awoke to find defendant coming down on her chest with the screwdriver, and testimony that defendant apparently tried again to stab the victim in the chest but hit her hand instead, the evidence was sufficient to support a conviction for armed burglary in violation of La. Rev. Stat. Ann. § 14:60. State v. Miskell, 485 So. 2d 997, 1986 La. App. LEXIS 6368 (Mar. 12, 1986), writ denied by 542 So. 2d 6, 1989 La. LEXIS 959 (La. 1989).

•• Property Crimes

••• Burglary & Criminal Trespass

•••• General Overview. — Where defendant was originally charged with a brutal murder, the evidence showing he participated in same with a co-defendant, but inexplicably, the charge was reduced to attempted aggravated burglary, defendant argued that the evidence indicated that his involvement was minimal. However, defendant’s conviction was based on a guilty plea, there was very little evidence submitted, and the trial court specifically referenced La. Code Crim. Proc. Ann. art. 894.1(A)(3), noting that defendant could have even been considered a principal; thus, defendant’s maximum sentence of 15 years for attempted aggravated burglary was not excessive or out of proportion to the seriousness of the offense. State v. Stephan, 880 So. 2d 201, 2004 La. App. LEXIS 1986 (Aug. 18, 2004).

As the evidence indicated that the car defendant was driving contained a number of items from the victim’s home and a loaded weapon, that defendant’s car was seen leaving victim’s home, and it was only out of sight for a few minutes before the police stopped it, the evidence was sufficient to convict defendant of aggravated burglary. State v. Gibbs, 880 So. 2d 176, 2004 La. App. LEXIS 1989 (Aug. 18, 2004), writ denied by La. 2005-0313, 917 So. 2d 1094, 2005 La. LEXIS 2845 (La. Dec. 16, 2005).

Although none of the witnesses placed defendant at the crime scene, circumstantial evidence proved that he actively participated in the burglary; whether or not he personally kicked in the complainants’ front door, or personally stole a gun, overwhelming direct and circumstantial evidence proved he was actively involved in the aggravated burglary as a principle. State v. Haley, 873 So. 2d 747, 2004 La. App. LEXIS 1026 (Apr. 22, 2004), writ denied by La. 2004-2606, 904 So. 2d 728, 2005 La. LEXIS 2189 (La. June 24, 2005).

Where defendant entered an inhabited dwelling without authorization, he pulled the telephone from the wall, and committed batteries on the two victims, the evidence was sufficient to convict him of aggravated burglary; based on the circumstances, the jury could infer that defendant intended to commit a felony or theft therein. State v. Goldston, 868 So. 2d 196, 2004 La. App. LEXIS 437 (Feb. 25, 2004), writ denied by La. 2005-1413, 924 So. 2d 1004, 2006 La. LEXIS 703 (La. Feb. 17, 2006).

Consecutive sentences for attempted aggravated rape and burglary were vacated where the district court had not stated any reasons for making the sentences consecutive; although the record would have supported consecutive sentences, there were also countervailing considerations, and from the district court’s silence, the appellate court could not assume that it found any of the factors to have been paramount. State v. Kennedy, 859 So. 2d 312, 2003 La. App. LEXIS 2987 (Oct. 29, 2003).

Where an elderly burglary and kidnapping victim positively and unequivocally identified defendant in court as the perpetrator, and she had had the opportunity to view him in the light in her home during the crime, her testimony alone was sufficient to support the conviction. State v. Brock, 855 So. 2d 939, 2003 La. App. LEXIS 2547 (Sept. 26, 2003), writ denied by La. 2004-1036, 897 So. 2d 590, 2005 La. LEXIS 956 (La. Apr. 1, 2005), writ denied by 967 So. 2d 494, 2007 La. LEXIS 2526 (La. 2007).

When defendant’s burglary and kidnapping of an elderly victim and the imposition of the maximum sentences for both crimes were viewed in light of the harm done to society by violent crimes against the elderly, defendant’s sentences did not shock the appellate court’s sense of justice. State v. Brock, 855 So. 2d 939, 2003 La. App. LEXIS 2547 (Sept. 26, 2003), writ denied by La. 2004-1036, 897 So. 2d 590, 2005 La. LEXIS 956 (La. Apr. 1, 2005), writ denied by 967 So. 2d 494, 2007 La. LEXIS 2526 (La. 2007).

Where defendant actually committed armed robbery, in violation of La. Rev. Stat. Ann. § 14:64, and was a fourth offender, but the state agreed to accept his guilty plea to aggravated burglary, a violation of La. Rev. Stat. Ann. § 14:60, the sentence imposed of 12 years at hard labor was not unconstitutionally excessive, but was in fact lenient because it was only 40 percent of what the trial court could have been imposed. State v. Odell, 850 So. 2d 749, 2003 La. App. LEXIS 1677 (June 5, 2003).

Defendant was convicted of aggravated burglary of an inhabited dwelling, a violation of La. Rev. Stat. Ann. § 14:60; false imprisonment while armed with a dangerous weapon, a violation of La. Rev. Stat. Ann. § 14:46.1; aggravated sexual battery, a violation of La. Rev. Stat. Ann. § 14:43.2, and possession of cocaine, a violation of La. Rev. Stat. Ann. § 40:967(C)(2); his conviction for possession of cocaine was vacated where it was joined with the other crimes that were not connected together or constituted parts of a common scheme or plan because, although there was a reasonable inference that the burglary may have been committed to further the acquisition of cocaine, the link between the two events was so attenuated that it failed to satisfy the statutory requirement of the offenses being sufficiently connected, where the cocaine possession was separated from the other crimes by at least 18 hours. State v. Simmons, 848 So. 2d 58, 2003 La. App. LEXIS 2190 (May 14, 2003), writ denied by La. 2003-1718, 872 So. 2d 508, 2004 La. LEXIS 1734 (La. May 14, 2004).

Defendant maintained that the possession of cocaine charge was not of the same or similar character as the other charges, nor based upon the same act or transaction from which the other charges arose, had nothing to do with the other charges, and, in fact, occurred after the incident which spawned the other charges; defendant’s only remedy, as provided for in La. Code Crim. Proc. Ann. art. 495 was in the form of a motion to quash the indictment based on misjoinder of offenses but, even if the trial court erred in allowing the joinder of the offenses, the error was subject to a harmless error analysis. Defendant made no showing of prejudice, he was tried and convicted of aggravated burglary, false imprisonment with a dangerous weapon, sexual battery and possession of cocaine, the aggravated burglary, false imprisonment and sexual battery charges stemmed from one incident involving one set of victims. State v. Simmons, 848 So. 2d 58, 2003 La. App. LEXIS 2190 (May 14, 2003), writ denied by La. 2003-1718, 872 So. 2d 508, 2004 La. LEXIS 1734 (La. May 14, 2004).

Where defendant had a prior felony and was convicted of aggravated battery, attempted aggravated burglary, attempted unlawful entry of an inhabited dwelling, and false imprisonment while armed with a dangerous weapon, the single criminal episode for which defendant was convicted, as to the four instant offenses, should have been treated as a single conviction for purposes of applying the habitual offender law in sentencing. State v. Jackson, 828 So. 2d 1161, 2002 La. App. LEXIS 3043 (Sept. 25, 2002).

Aggravated burglary sentence of 30 years at hard labor was not excessive where defendant, while under domestic abuse restraining order, broke into his ex-girlfriend’s apartment and stabbed her three times with a butcher knife. State v. Hall, 796 So. 2d 164, 2001 La. App. LEXIS 2013 (Sept. 26, 2001).

Possibility that the victim was a drug dealer did not negate intent or commission of the crime of aggravated burglary, a violation of La. Rev. Stat. Ann. § 14:60; thus, testimony to that effect was not relevant at trial. State v. Davis, 786 So. 2d 834, 2001 La. App. LEXIS 837 (Apr. 24, 2001).

Where the defendant acknowledged that he was in the victim’s home without their permission and with the intent to steal clothes and the victims testified that the defendant had pointed a gun at one of the victims and both victim were able to identify the defendant as the person in the house and in the courtroom at trial, there was sufficient proof for a jury to find that the defendant committed aggravated burglary; aggravated burglary, La. Rev. Stat. Ann. § 14:60, was the unauthorized entering of any inhabited dwelling with the intent to commit a felony or any theft therein, if the offender was armed with a dangerous weapon. State v. Jackson, 781 So. 2d 705, 2001 La. App. LEXIS 357 (Feb. 28, 2001), writ denied by La. 2001-1444, 811 So. 2d 899, 2002 La. LEXIS 924 (La. Mar. 15, 2002), writ denied by La. 2001-1234, 811 So. 2d 898, 2002 La. LEXIS 921 (La. Mar. 15, 2002).

Sentence of 18 years at hard labor for a defendant adjudicated for aggravated burglary and as a second felony offender where the sentencing range was 15 to 60 years at hard labor without benefit of probation or suspension of sentence and the aggravated burglary offense involved the defendant entering a home and pointing a loaded weapon at one of the occupants was held not excessive where the record showed an adequate factual basis for the sentence imposed; La. Rev. Stat. Ann. § 15:529.1G provided that any sentence imposed under the habitual offender statute could be imposed without benefit of probation or suspension of sentence. State v. Jackson, 781 So. 2d 705, 2001 La. App. LEXIS 357 (Feb. 28, 2001), writ denied by La. 2001-1444, 811 So. 2d 899, 2002 La. LEXIS 924 (La. Mar. 15, 2002), writ denied by La. 2001-1234, 811 So. 2d 898, 2002 La. LEXIS 921 (La. Mar. 15, 2002).

Based on both the Blockburger test and the “same evidence” test, a defendant convicted of both armed robbery as defined in La. Rev. Stat. Ann. § 14:64 and aggravated burglary as defined in La. Rev. Stat. Ann. § 14:60 was not subjected to double jeopardy in violation of La. Const. art. I, § 15, and La. Code Crim. Proc. Ann. art. 591, where the crime of aggravated burglary of a store was completed upon defendant’s unauthorized entry into the store by pushing an employee back into the store with the specific intent to commit a felony of theft while armed with a gun and where the crime of armed robbery of the employee was thereafter accomplished when defendant forced the employee at gunpoint to turn over the money. State v. Lefeure, 778 So. 2d 744, 2001 La. App. LEXIS 40 (Jan. 30, 2001), writ denied by La. 2001-1440, 797 So. 2d 669, 2001 La. LEXIS 2664 (La. Sept. 21, 2001).

Defendant’s aggravated burglary sentence was properly amended to delete the denial of parole eligibility because neither La. Rev. Stat. Ann. §§ 14:60 nor 15:529.1 that sentences be served without benefit of parole. State v. Handy, 772 So. 2d 931, 2000 La. App. LEXIS 2801 (Nov. 8, 2000), writ denied by La. 2000-3424, 801 So. 2d 1072, 2001 La. LEXIS 3196 (La. Nov. 16, 2001).

Under La. Rev. Stat. Ann. § 14:60(1), the crime of aggravated burglary is complete upon an unauthorized entry, with the intention to commit a felony or any theft therein, if the offender is armed with a dangerous weapon and if any of those three elements are present, then the circumstance of La. Rev. Stat. Ann. § 14:60(3) is not required for a conviction; thus, defendant was properly convicted of aggravated burglary where the victim positively identified defendant as the person who kicked open her front door, and where the State presented evidence showing that defendant was not authorized to enter the victim’s home, he had the specific intent to commit a felony, and he used a dangerous weapon. State v. Calhoun, 776 So. 2d 1188, 2000 La. App. LEXIS 2738 (Nov. 2, 2000), writ denied by La. 2000-3309, 799 So. 2d 1151, 2001 La. LEXIS 3928 (La. Oct. 26, 2001).

Defendant’s argument that the evidence did not establish that he had entered the victim’s home, a necessary element of the offense of aggravated burglary pursuant to La. R.S. 14:60, when he claimed that the evidence indicated that the offense might have occurred on the victim’s porch and not in the house itself, was without merit where the testimony of the victim clearly refuted this contention and placed defendant inside the victim’s home during the commission of the crime. State v. Hogan, 753 So. 2d 965, 2000 La. App. LEXIS 303 (Mar. 1, 2000).

Evidence that defendant crept into an inhabited house through a carport door and brandished a knife a both occupants of the house before making his escape was sufficient to convict him of aggravated burglary, in violation of La. Rev. Stat. Ann. § 14:60, and especially to find that he had the intent to commit some felony in the house. State v. Greenwell, 746 So. 2d 29, 1999 La. App. LEXIS 2333 (Aug. 18, 1999).

All the elements of the felony of aggravated burglary in violation of La. Rev. Stat. Ann. § 14:60, including requisite intent as required by La. Rev. Stat. Ann. § 14:10, were shown where defendant admitted to entering two apartments without authorization and the evidence revealed that he kicked in the first door in order to beat his ex-girlfriend, armed himself with a knife, and forced himself into a neighbor’s apartment where he beat her and held rescuers at bay; the sentence imposed of 10 years of hard labor was not unconstitutionally excessive as prohibited by La. Const. art. I, § 20, given defendant’s past criminal history and the fact that the sentence was well within the maximum of 30 years’ hard labor as provided by La. Rev. Stat. Ann. § 14:10. State v. Pierre, 733 So. 2d 674, 1999 La. App. LEXIS 1071 (Apr. 14, 1999).

Because defendant was convicted of aggravated burglary in violation of La. Rev. Stat. Ann. § 14:60, for which punishment was necessarily confinement at hard labor, La. Const. art. I, § 17 provided that he was to be tried before a jury of 12 unless he knowingly and intelligently waived his right pursuant to La. Code Crim. Proc. Ann. art. 780; because the record did not have a valid waiver of a trial by jury, the cause was to be remanded for an evidentiary hearing on the issue of whether a valid jury waiver was obtained from defendant. State v. Pierre, 733 So. 2d 674, 1999 La. App. LEXIS 1071 (Apr. 14, 1999).

Intent required under La. Rev. Stat. Ann. §14:60, aggravated burglary, is specific intent. State v. Lewis, 732 So. 2d 556, 1999 La. App. LEXIS 559 (Mar. 10, 1999), writ denied by La. 1999-2818, 760 So. 2d 334, 2000 La. LEXIS 1241 (La. Apr. 20, 2000).

Evidence, direct and circumstantial, was sufficient to prove that defendant committed an aggravated burglary; this included the testimony of the victim and his wife and the presence of defendant’s pistol in the kitchen of the burglarized household; the absence of blood in the kitchen from the wounded defendant did not affect the sufficiency of the evidence. State v. Hennis, 734 So. 2d 16, 1999 La. App. LEXIS 417 (Feb. 19, 1999).

A defendant was subject to a mandatory life sentence as a third offender convicted of aggravated burglary in violation of La. Rev. Stat. Ann. § 14:60 because he failed to present substantial evidence to rebut the presumption of constitutionality of the sentence. State v. Francis, 715 So. 2d 457, 1998 La. App. LEXIS 810 (Apr. 15, 1998), writ denied by La. 98-2360, 737 So. 2d 741, 1999 La. LEXIS 560 (La. Feb. 5, 1999).

Defendant was properly convicted for aggravated robbery in violation of La. Rev. Stat. Ann. § 14:60 because the evidence demonstrated that defendant and two accomplices planned the burglary; although defendant’s testimony at trial differed from his admitting to his participation in the burglary shortly after the crime, defendant’s trial testimony was discredited. State v. Ford, 682 So. 2d 847, 1996 La. App. LEXIS 2495 (Oct. 30, 1996), writ denied by La. 99-0210, 745 So. 2d 12, 1999 La. LEXIS 1379 (La. May 14, 1999).

Although the home into which the defendant had been charged with burglarizing had once been the family home, a conviction of aggravated burglary was proper where the defendant no longer resided in the home, the home was the separate property of the defendant’s wife, and the defendant’s wife had clearly indicated that the defendant was not permitted to enter the home. State v. Williams, 632 So. 2d 351, 1993 La. App. LEXIS 4035 (Dec. 29, 1993), writ of certiorari denied by La. 94-1009, 643 So. 2d 139, 1994 La. LEXIS 2026 (La. Sept. 2, 1994).

Defendant’s conviction of aggravated burglary, under La. Rev. Stat. Ann. § 14:60, was affirmed upon evidence that a physical encounter occurred between the defendant and the victim. State v. Coates, 622 So. 2d 268, 1993 La. App. LEXIS 2495 (June 29, 1993), writ of certiorari denied by 626 So. 2d 1178, 1993 La. LEXIS 3043 (La. 1993).

Where the victim testified that she did not allow the defendant to enter her residence, and since the lock on the door was broken, along with the victim’s testimony that she was raped at gunpoint, the evidence was sufficient to convict defendant of aggravated burglary under La. Rev. Stat. Ann. § 14:60. State v. Brown, 620 So. 2d 508, 1993 La. App. LEXIS 2340 (June 15, 1993), writ of certiorari denied by 625 So. 2d 1062, 1993 La. LEXIS 2945 (La. 1993).

Defendant’s sentences were not excessive under La. Const. Art. I, § 20, where defendant was sentenced to two concurrent terms of 33 years at hard labor without benefit of probation, parole or suspension of sentence for his conviction on two counts of armed robbery under La. Rev. Stat. Ann. § 14:64, and to a consecutive term of 10 years for aggravated burglary under La. Rev. Stat. Ann. § 14:60; where La. Code Crim. Proc. Ann. art. 883 did not absolutely prohibit the imposition of a consecutive sentence for offenses arising in the same transaction; where the trial court considered the factors of La. Code Crim. Proc. Ann. art. 894.1 and found that the seriousness of the crimes warranted the sentences; and where the sentences for armed robbery were less than the statutory maximum. State v. Avila, 550 So. 2d 1374, 1989 La. App. LEXIS 1799 (Oct. 12, 1989).

Eyewitnesses identified defendant as the perpetrator and the two law enforcement officers testified regarding their investigation; thus, the evidence was sufficient to convict defendant of the crime of aggravated burglary of the victim’s home. State v. Randle, 546 So. 2d 350, 1989 La. App. LEXIS 1364 (June 28, 1989).

Defendant’s motion for a directed verdict on the charge of aggravated robbery under La. Rev. Stat. Ann. § 14:60 was denied because the repairman’s testimony that defendant was in an apartment, armed with a knife, and wearing gloves; the owner’s testimony that the apartment was in disarray and that defendant entered without consent; and the evidence of a forced break-in through the window showed that defendant entered a dwelling with the specific intent to commit a felony or theft under former La. Rev. Stat. Ann. § 15:445 (now La. Rev. Stat. Ann. § 14:62). State v. Savage, 540 So. 2d 582, 1989 La. App. LEXIS 620 (Mar. 15, 1989).

Where the victim testified that she did not know defendant and had not given him permission to enter her home and where the victim and two of her children positively identified defendant as the perpetrator and stated that he was armed with a knife, the evidence was sufficient to support his conviction for aggravated burglary, a violation of La. Rev. Stat. Ann. § 14:60. State v. Wright, 537 So. 2d 768, 1989 La. App. LEXIS 40 (Jan. 18, 1989), writ of certiorari denied by 541 So. 2d 891, 1989 La. LEXIS 1006 (La. 1989), writ denied by 550 So. 2d 649, 1989 La. LEXIS 2436 (La. 1989), writ denied by 596 So. 2d 551, 1992 La. LEXIS 1484 (La. 1992), writ denied by 627 So. 2d 650, 1993 La. LEXIS 3227 (La. 1993), writ denied by La. 93-0629, 651 So. 2d 855, 1995 La. LEXIS 949 (La. Mar. 30, 1995), writ denied by La. 98-0676, 723 So. 2d 416, 1998 La. LEXIS 2665 (La. Aug. 28, 1998), writ denied by La. 1999-2306, 753 So. 2d 211, 2000 La. LEXIS 166 (La. Jan. 14, 2000), writ denied by La. 2001-0529, 799 So. 2d 500, 2001 La. LEXIS 4001 (La. Oct. 12, 2001).

Sentence of 20 years for aggravated burglary was not excessive where the defendant had a juvenile record involving theft, burglary, assault, battery and attempted rape, and an adult record of arrest for robbery, disturbing the peace, and assault. State v. Griffin, 536 So. 2d 824, 1988 La. App. LEXIS 2825 (Dec. 20, 1988).

Sentences of 20 years for forcible rape and 15 years for aggravated burglary were not excessive and accorded with guidelines where the court reviewed the factors, including prior arrests, and defendant could have received 40 and 30 years. State v. Roberts, 522 So. 2d 1237, 1988 La. App. LEXIS 824 (Mar. 10, 1988).

Sufficient evidence existed to convict defendant of robbery and burglary where the victim picked his photo from a photographic line-up three days after the crime as the person who broke into her home, threatened her with a knife, and stole cash and valuables, even though in her trial testimony the victim mistakenly confused defendant’s name with that of his co-defendant. State v. Robertson, 518 So. 2d 579, 1987 La. App. LEXIS 11017 (Dec. 22, 1987), writ of certiorari denied by 523 So. 2d 227, 1988 La. LEXIS 852 (La. 1988).

There was sufficient evidence to convict defendant of aggravated burglary under La. Rev. Stat. Ann. § 14:60 because there was evidence of his intent to commit a felony after entry where he told the victim that he was going to rape her. State v. Wilson, 508 So. 2d 960, 1987 La. App. LEXIS 9576 (June 3, 1987).

Defendant’s 20 year sentence for aggravated burglary was not excessive where he forced his way into the victim’s home, struck her repeatedly, and threatened to rape her. State v. Wilson, 508 So. 2d 960, 1987 La. App. LEXIS 9576 (June 3, 1987).

Evidence was sufficient to convict defendant as a principal, under La. Rev. Stat. Ann. § 14:24, of aggravated burglary under La. Rev. Stat. Ann. § 14:60 where defendant gained entry to the apartment and threw a blanket on the victim and beat him after the accomplice came in the apartment. State v. Bunch, 510 So. 2d 1266, 1987 La. App. LEXIS 9601 (June 3, 1987).

Defendant was properly convicted of aggravated burglary, where defendant broke into his victim’s apartment, threatened her with a knife, attempted to rape her, bit her, and stole money and food stamps from her purse, where defendant’s face was covered, where the victim identified him by his voice, where a fingerprint expert found defendant’s fingerprints on the window that defendant broke in order to enter the apartment, and where a forensic dentist identified defendant’s bite marks on the victim. State v. Vital, 505 So. 2d 1006, 1987 La. App. LEXIS 9299 (Apr. 9, 1987), writ denied by 604 So. 2d 994, 1992 La. LEXIS 2796 (La. 1992).

Although defendant’s guilty plea to simple burglary of an inhabited dwelling was not responsive to the charge of aggravated burglary, it was to a lesser-included offense and therefore, the state was not required to file a new information under La. Code Crim. Proc. Ann. art. 487(B). State v. Hardan, 501 So. 2d 848, 1987 La. App. LEXIS 8530 (Jan. 12, 1987).

Crimes of aggravated burglary and armed robbery were separate and distinct offenses requiring separate and distinct evidence for conviction, and prosecution for both did not subject defendant to double jeopardy; the same evidence was not necessary for a conviction of both crimes because the evidence necessary for the crime of aggravated burglary was complete when the evidence showed that defendant and another man entered the residence without authorization where the victim was present with the intent to commit a theft while armed with a knife or when they committed battery on the victim, and the robbery did not occur until the victim’s money was taken while he was threatened with a knife. State v. Jacobs, 493 So. 2d 766, 1986 La. App. LEXIS 7523 (Aug. 20, 1986).

Evidence was sufficient to convict defendant of aggravated burglary where the victim never wavered in her identification of defendant and her testimony established all the elements of the offense. State v. Hamilton, 470 So. 2d 604, 1985 La. App. LEXIS 9757 (May 29, 1985).

Sentence of 20 years at hard labor was not excessive and the trial court properly complied with the sentencing guidelines under La. Code Crim. Proc. Ann. art. 894.1 where, contrary to defendant’s assertion that the trial court did not particularize the sentence to defendant’s particular case, the trial court (1) noted defendant’s consistent pattern of serious crime and that the pattern was worsening, (2) expressly indicated its concern for this specific crime because of the viciousness with which defendant attacked the persons within the house which defendant burglarized, and (3) stated its opinion that rehabilitation, if possible at all, could only be accomplished by long term incarceration. State v. Hamilton, 470 So. 2d 604, 1985 La. App. LEXIS 9757 (May 29, 1985).

Where defendant made an unauthorized entry into a neighbor’s home and rubbed the neighbor’s sleeping five-year-old child for defendant’s own sexual gratification, the rubbing of the sleeping child constituted a battery under the provisions of La. Rev. Stat. Ann. § 14:60. State v. Mitchell, 466 So. 2d 514, 1985 La. App. LEXIS 8547 (Mar. 6, 1985), writ of certiorari denied by 467 So. 2d 1121, 1985 La. LEXIS 8566 (La. 1985).

Where defendant and two accomplices posed as police officers in order to gain entrance to a home so that they could steal a safe, defendant’s intent to commit aggravated burglary could be inferred from his direct participation with his accomplices, his having pointed a revolver at the babysitter, and his having grabbed her arm. State v. Fournier, 465 So. 2d 963, 1985 La. App. LEXIS 8305 (Feb. 28, 1985).

Defendant was properly convicted of aggravated burglary because defendant’s accomplice, who was sitting in a car that was parked in the driveway of the victim’s home, was acting as a lookout and threatened the victim with a gun when she approached him; as a principal and coconspirator with the man with a gun, defendant was legally responsible for the man having a gun. State v. Holmes, 451 So. 2d 1175, 1984 La. App. LEXIS 8917 (May 30, 1984).

Given that a trial judge complied with La. Code Crim. Proc. Ann. art. 894.1, he did not abuse his wide sentencing discretion in imposing a sentence of 20 years at hard labor with credit for time served on a defendant convicted of aggravated burglary and the sentence was not excessive in violation of La. Const. art. I, § 20. State v. Williams, 448 So. 2d 659, 1984 La. LEXIS 8437 (Feb. 27, 1984).

Defendant could not be convicted of aggravated burglary of a store office where there was no one present in the store office at the time of the offense. State v. Moore, 441 So. 2d 1286, 1983 La. App. LEXIS 9647 (Nov. 22, 1983).

No rational trier of fact could have found that the State proved the unauthorized entry element of aggravated burglary under La. Rev. Stat. Ann. § 14:60 beyond a reasonable doubt because the victim’s consent to defendant’s entry into her home was authorized, voluntary, intelligent, and based on a reasonable understanding of his identity as her distant cousin. State v. Lockhart, 438 So. 2d 1089, 1983 La. LEXIS 11384 (Sept. 2, 1983).

Defendant’s conviction and sentence of six years for attempted aggravated burglary, La. Rev. Stat. Ann. § 14:27 and La. Rev. Stat. Ann. § 14:60, was not grossly disproportionate to the crime when defendant overtook the victim and continually beat her with his clenched fist and pointed cowboy boots. State v. Lodrige, 414 So. 2d 759, 1982 La. LEXIS 11005 (May 17, 1982).

Defendant’s conviction for aggravated burglary was improper where no one was present in the movable at the time defendant burglarized it; the conviction should have been for simple burglary. State v. Goods, 403 So. 2d 1205, 1981 La. LEXIS 10013 (Sept. 8, 1981).

Defendant was properly convicted of the lesser offense of simple burglary even though there was evidence which could have convicted him of aggravated burglary under La. Rev. Stat. Ann. § 14:60 because defendant made an unauthorized entry of a building with a broomstick handle, which could have constituted a dangerous weapon, and it was permissible to convict defendant of the lesser offense. State v. King, 385 So. 2d 223, 1980 La. LEXIS 7862 (June 23, 1980).

Unauthorized entry for purposes of a conviction for aggravated burglary under La. Rev. Stat. Ann. § 14:60 was found when defendant gained entry to a residence by defendant’s accomplice impersonating a police officer. State v. Lozier, 375 So. 2d 1333, 1979 La. LEXIS 6065 (Oct. 8, 1979).

A woman whose male companion committed aggravated burglary in violation of La. Rev. Stat. Ann. § 14:60 while she was in the dwelling could not be convicted as a principal under La. Rev. Stat. Ann. § 14:24 for having aided and abetted its commission, because she had consent to enter the dwelling, was merely a surprised spectator to the companion’s actions, and did not participate in any theft or in any battery upon the victim. State v. Schwander, 345 So. 2d 1173, 1977 La. LEXIS 5759 (May 16, 1977).

Where defendant was charged with aggravated burglary, even if the State did not prove ownership of the apartment rented by the victims, the bill of information complied with the short form indictment by naming the owner; in any event, proof of ownership of the structure burglarized was not an essential element of the crime of aggravated burglary as defined in La. Rev. Stat. Ann. § 14:60. State v. Marmillion, 339 So. 2d 788, 1976 La. LEXIS 5064 (Nov. 8, 1976).

Defendant’s unauthorized, forced entry to a female victim’s home, his hiding from and physical assault of her, and his subsequent escape from the home satisfied the intent requirement to support his conviction for aggravated burglary in violation of La. Rev. Stat. Ann. § 14:60; hence, on appeal the court affirmed his conviction and sentence. State v. Moore, 302 So. 2d 284, 1974 La. LEXIS 4349 (Oct. 28, 1974).

Crime of aggravated burglary of an inhabited dwelling does not require that a person be present in the dwelling at the time of the unauthorized entry. State v. Hicks, 286 So. 2d 331, 1973 La. LEXIS 6607 (Dec. 3, 1973).

Where defendant was charged, convicted and, sentenced for aggravated burglary under La. Rev. Stat. Ann. § 14:60, his motion to arrest judgment should have been granted because the charging bill of information averred that defendant entered the inhabited dwelling with the intent to commit a felony, but former La. Rev. Stat. Ann. § 15:227 (now La. Code Crim. Proc. Ann. art. 464), the bill of information was insufficient because it failed to apprise defendant of the felony that he intended to commit; as set forth in La. Const. 1921, art. I § 10 (now La. Const. art. I, § 13), it was essential that the information inform an accused of the nature and cause of the accusation against him. State v. Franks, 230 LA. 465, 89 So. 2d 39, 1956 La. LEXIS 1433 (June 11, 1956).

•• Sex Crimes

••• Sexual Assault

•••• General Overview. — Consecutive sentences for attempted aggravated rape and burglary were vacated where the district court had not stated any reasons for making the sentences consecutive; although the record would have supported consecutive sentences, there were also countervailing considerations, and from the district court’s silence, the appellate court could not assume that it found any of the factors to have been paramount. State v. Kennedy, 859 So. 2d 312, 2003 La. App. LEXIS 2987 (Oct. 29, 2003).

Defendant appealed from a judgment of the trial court, wherein he was convicted of aggravated rape under La. Rev. Stat. Ann. § 14:42, aggravated burglary under La. Rev. Stat. Ann. § 14:60, and aggravated crime against nature under La. Rev. Stat. Ann. § 14:89.1, on the ground that the record was incomplete because the transcripts of most pre-trial hearings were missing; the court found defendant’s assignment of error was without merit, but remanded for resentencing on the last two charges. State v. Lambert, 749 So. 2d 739, 1999 La. App. LEXIS 3324 (Nov. 17, 1999), writ denied by La. 2000-1346, 781 So. 2d 1258, 2001 La. LEXIS 375 (La. Jan. 26, 2001).

Sentences of 20 years for forcible rape and 15 years for aggravated burglary were not excessive and accorded with guidelines where the court reviewed the factors, including prior arrests, and defendant could have received 40 and 30 years. State v. Roberts, 522 So. 2d 1237, 1988 La. App. LEXIS 824 (Mar. 10, 1988).

•• Weapons

••• Use

•••• General Overview. — Where the defendant acknowledged that he was in the victim’s home without their permission and with the intent to steal clothes and the victims testified that the defendant had pointed a gun at one of the victims and both victim were able to identify the defendant as the person in the house and in the courtroom at trial, there was sufficient proof for a jury to find that the defendant committed aggravated burglary; aggravated burglary, La. Rev. Stat. Ann. § 14:60, was the unauthorized entering of any inhabited dwelling with the intent to commit a felony or any theft therein, if the offender was armed with a dangerous weapon. State v. Jackson, 781 So. 2d 705, 2001 La. App. LEXIS 357 (Feb. 28, 2001), writ denied by La. 2001-1444, 811 So. 2d 899, 2002 La. LEXIS 924 (La. Mar. 15, 2002), writ denied by La. 2001-1234, 811 So. 2d 898, 2002 La. LEXIS 921 (La. Mar. 15, 2002).

• Accessories

•• Aiding & Abetting. — Although none of the witnesses placed defendant at the crime scene, circumstantial evidence proved that he actively participated in the burglary; whether or not he personally kicked in the complainants’ front door, or personally stole a gun, overwhelming direct and circumstantial evidence proved he was actively involved in the aggravated burglary as a principle. State v. Haley, 873 So. 2d 747, 2004 La. App. LEXIS 1026 (Apr. 22, 2004), writ denied by La. 2004-2606, 904 So. 2d 728, 2005 La. LEXIS 2189 (La. June 24, 2005).

• Accusatory Instruments

•• Informations

••• General Overview. — Although defendant’s guilty plea to simple burglary of an inhabited dwelling was not responsive to the charge of aggravated burglary, it was to a lesser-included offense and therefore, the state was not required to file a new information under La. Code Crim. Proc. Ann. art. 487(B). State v. Hardan, 501 So. 2d 848, 1987 La. App. LEXIS 8530 (Jan. 12, 1987).

Where defendant was charged with aggravated burglary, even if the State did not prove ownership of the apartment rented by the victims, the bill of information complied with the short form indictment by naming the owner; in any event, proof of ownership of the structure burglarized was not an essential element of the crime of aggravated burglary as defined in La. Rev. Stat. Ann. § 14:60. State v. Marmillion, 339 So. 2d 788, 1976 La. LEXIS 5064 (Nov. 8, 1976).

• Eyewitness Identification

•• In-Court Identifications. — Where an elderly burglary and kidnapping victim positively and unequivocally identified defendant in court as the perpetrator, and she had had the opportunity to view him in the light in her home during the crime, her testimony alone was sufficient to support the conviction. State v. Brock, 855 So. 2d 939, 2003 La. App. LEXIS 2547 (Sept. 26, 2003), writ denied by La. 2004-1036, 897 So. 2d 590, 2005 La. LEXIS 956 (La. Apr. 1, 2005), writ denied by 967 So. 2d 494, 2007 La. LEXIS 2526 (La. 2007).

• Pretrial Motions & Procedures

•• Joinder & Severance

••• Misjoinder. — Defendant was convicted of aggravated burglary of an inhabited dwelling, a violation of La. Rev. Stat. Ann. § 14:60; false imprisonment while armed with a dangerous weapon, a violation of La. Rev. Stat. Ann. § 14:46.1; aggravated sexual battery, a violation of La. Rev. Stat. Ann. § 14:43.2, and possession of cocaine, a violation of La. Rev. Stat. Ann. § 40:967(C)(2); his conviction for possession of cocaine was vacated where it was joined with the other crimes that were not connected together or constituted parts of a common scheme or plan because, although there was a reasonable inference that the burglary may have been committed to further the acquisition of cocaine, the link between the two events was so attenuated that it failed to satisfy the statutory requirement of the offenses being sufficiently connected, where the cocaine possession was separated from the other crimes by at least 18 hours. State v. Simmons, 848 So. 2d 58, 2003 La. App. LEXIS 2190 (May 14, 2003), writ denied by La. 2003-1718, 872 So. 2d 508, 2004 La. LEXIS 1734 (La. May 14, 2004).

Defendant maintained that the possession of cocaine charge was not of the same or similar character as the other charges, nor based upon the same act or transaction from which the other charges arose, had nothing to do with the other charges, and, in fact, occurred after the incident which spawned the other charges; defendant’s only remedy, as provided for in La. Code Crim. Proc. Ann. art. 495 was in the form of a motion to quash the indictment based on misjoinder of offenses but, even if the trial court erred in allowing the joinder of the offenses, the error was subject to a harmless error analysis. Defendant made no showing of prejudice, he was tried and convicted of aggravated burglary, false imprisonment with a dangerous weapon, sexual battery and possession of cocaine, the aggravated burglary, false imprisonment and sexual battery charges stemmed from one incident involving one set of victims. State v. Simmons, 848 So. 2d 58, 2003 La. App. LEXIS 2190 (May 14, 2003), writ denied by La. 2003-1718, 872 So. 2d 508, 2004 La. LEXIS 1734 (La. May 14, 2004).

••• Severance of Offenses. — Given that two criminal episodes were of the same or similar character, the punishment for both aggravated rape and aggravated burglary was necessarily confinement at hard labor, the mode of trial, a 12-member jury, 10 of whom had to concur to render a verdict, was the same, the offenses were properly charged in the same indictment, and there was no indication that the jury was confused by the various counts or was unable to segregate the various charges and evidence, therefore, a trial court did not abuse its discretion in denying a defendant’s motion to sever the offenses. State v. Smith, 600 So. 2d 745, 1992 La. App. LEXIS 1403 (May 13, 1992).

• Double Jeopardy

•• Attachment Jeopardy. — Based on both the Blockburger test and the “same evidence” test, a defendant convicted of both armed robbery as defined in La. Rev. Stat. Ann. § 14:64 and aggravated burglary as defined in La. Rev. Stat. Ann. § 14:60 was not subjected to double jeopardy in violation of La. Const. art. I, § 15, and La. Code Crim. Proc. Ann. art. 591, where the crime of aggravated burglary of a store was completed upon defendant’s unauthorized entry into the store by pushing an employee back into the store with the specific intent to commit a felony of theft while armed with a gun and where the crime of armed robbery of the employee was thereafter accomplished when defendant forced the employee at gunpoint to turn over the money. State v. Lefeure, 778 So. 2d 744, 2001 La. App. LEXIS 40 (Jan. 30, 2001), writ denied by La. 2001-1440, 797 So. 2d 669, 2001 La. LEXIS 2664 (La. Sept. 21, 2001).

•• Collateral Estoppel. — Crimes of aggravated burglary and armed robbery were separate and distinct offenses requiring separate and distinct evidence for conviction, and prosecution for both did not subject defendant to double jeopardy; the same evidence was not necessary for a conviction of both crimes because the evidence necessary for the crime of aggravated burglary was complete when the evidence showed that defendant and another man entered the residence without authorization where the victim was present with the intent to commit a theft while armed with a knife or when they committed battery on the victim, and the robbery did not occur until the victim’s money was taken while he was threatened with a knife. State v. Jacobs, 493 So. 2d 766, 1986 La. App. LEXIS 7523 (Aug. 20, 1986).

• Guilty Pleas

•• General Overview. — Although defendant’s guilty plea to simple burglary of an inhabited dwelling was not responsive to the charge of aggravated burglary, it was to a lesser-included offense and therefore, the state was not required to file a new information under La. Code Crim. Proc. Ann. art. 487(B). State v. Hardan, 501 So. 2d 848, 1987 La. App. LEXIS 8530 (Jan. 12, 1987).

• Juries & Jurors

•• Waiver of Jury Trial

••• General Overview. — Because defendant was convicted of aggravated burglary in violation of La. Rev. Stat. Ann. § 14:60, for which punishment was necessarily confinement at hard labor, La. Const. art. I, § 17 provided that he was to be tried before a jury of 12 unless he knowingly and intelligently waived his right pursuant to La. Code Crim. Proc. Ann. art. 780; because the record did not have a valid waiver of a trial by jury, the cause was to be remanded for an evidentiary hearing on the issue of whether a valid jury waiver was obtained from defendant. State v. Pierre, 733 So. 2d 674, 1999 La. App. LEXIS 1071 (Apr. 14, 1999).

• Trials

•• Burdens of Proof

••• Prosecution. — No rational trier of fact could have found that the State proved the unauthorized entry element of aggravated burglary under La. Rev. Stat. Ann. § 14:60 beyond a reasonable doubt because the victim’s consent to defendant’s entry into her home was authorized, voluntary, intelligent, and based on a reasonable understanding of his identity as her distant cousin. State v. Lockhart, 438 So. 2d 1089, 1983 La. LEXIS 11384 (Sept. 2, 1983).

•• Motions for Acquittal. — Defendant’s motion for a directed verdict on the charge of aggravated robbery under La. Rev. Stat. Ann. § 14:60 was denied because the repairman’s testimony that defendant was in an apartment, armed with a knife, and wearing gloves; the owner’s testimony that the apartment was in disarray and that defendant entered without consent; and the evidence of a forced break-in through the window showed that defendant entered a dwelling with the specific intent to commit a felony or theft under former La. Rev. Stat. Ann. § 15:445 (now La. Rev. Stat. Ann. § 14:62). State v. Savage, 540 So. 2d 582, 1989 La. App. LEXIS 620 (Mar. 15, 1989).

• Scienter

•• Specific Intent. — All the elements of the felony of aggravated burglary in violation of La. Rev. Stat. Ann. § 14:60, including requisite intent as required by La. Rev. Stat. Ann. § 14:10, were shown where defendant admitted to entering two apartments without authorization and the evidence revealed that he kicked in the first door in order to beat his ex-girlfriend, armed himself with a knife, and forced himself into a neighbor’s apartment where he beat her and held rescuers at bay; the sentence imposed of 10 years of hard labor was not unconstitutionally excessive as prohibited by La. Const. art. I, § 20, given defendant’s past criminal history and the fact that the sentence was well within the maximum of 30 years’ hard labor as provided by La. Rev. Stat. Ann. § 14:10. State v. Pierre, 733 So. 2d 674, 1999 La. App. LEXIS 1071 (Apr. 14, 1999).

Intent required under La. Rev. Stat. Ann. §14:60, aggravated burglary, is specific intent. State v. Lewis, 732 So. 2d 556, 1999 La. App. LEXIS 559 (Mar. 10, 1999), writ denied by La. 1999-2818, 760 So. 2d 334, 2000 La. LEXIS 1241 (La. Apr. 20, 2000).

Defendant’s motion for a directed verdict on the charge of aggravated robbery under La. Rev. Stat. Ann. § 14:60 was denied because the repairman’s testimony that defendant was in an apartment, armed with a knife, and wearing gloves; the owner’s testimony that the apartment was in disarray and that defendant entered without consent; and the evidence of a forced break-in through the window showed that defendant entered a dwelling with the specific intent to commit a felony or theft under former La. Rev. Stat. Ann. § 15:445 (now La. Rev. Stat. Ann. § 14:62). State v. Savage, 540 So. 2d 582, 1989 La. App. LEXIS 620 (Mar. 15, 1989).

Essential element of specific intent to commit a felony or any theft that the State was required to prove in order to sustain a conviction for aggravated burglary in violation of La. Rev. Stat. Ann. § 14:60, met the test for circumstantial evidence set by former La. Rev. Stat. Ann. § 15:445 (now La. Code Evid. Ann. art. 404); defendant’s entry into a home he was familiar with through a bedroom window, with a knife, and the knowledge that two girls were alone, sufficiently inferred from the circumstances that defendant intended to hurt the girls. State v. Coleman, 450 So. 2d 1063, 1984 La. App. LEXIS 8840 (May 30, 1984), writ of certiorari denied by 456 So. 2d 172, 1984 La. LEXIS 9633 (La. 1984).

• Verdicts

•• General Overview. — Given that two criminal episodes were of the same or similar character, the punishment for both aggravated rape and aggravated burglary was necessarily confinement at hard labor, the mode of trial, a 12-member jury, 10 of whom had to concur to render a verdict, was the same, the offenses were properly charged in the same indictment, and there was no indication that the jury was confused by the various counts or was unable to segregate the various charges and evidence, therefore, a trial court did not abuse its discretion in denying a defendant’s motion to sever the offenses. State v. Smith, 600 So. 2d 745, 1992 La. App. LEXIS 1403 (May 13, 1992).

• Sentencing

•• Alternatives. — Defendant’s sentence for aggravated burglary was set aside where the trial court erred by providing that defendant was to serve the first year of his sentence without the benefits of parole, probation, or suspension of sentence. State v. Battle, 635 So. 2d 337, 1994 La. App. LEXIS 827 (Mar. 29, 1994), writ of certiorari denied by La. 94-1592, 644 So. 2d 649, 1994 La. LEXIS 2495 (La. Oct. 28, 1994).

••• Probation

•••• General Overview. — Trial court erred under La. Rev. Stat. section 14:60 in sentencing defendant to serve at least one year of his sentence for aggravated burglary without benefit of parole or suspension of sentence, as the statute did not provide that any part of the sentence could be served without benefit of parole, probation, or suspension of sentence. State v. Gilmer, 604 So. 2d 117, 1992 La. App. LEXIS 1963 (June 24, 1992).

•• Appeals

••• General Overview. — Sentence of 18 years at hard labor for a defendant adjudicated for aggravated burglary and as a second felony offender where the sentencing range was 15 to 60 years at hard labor without benefit of probation or suspension of sentence and the aggravated burglary offense involved the defendant entering a home and pointing a loaded weapon at one of the occupants was held not excessive where the record showed an adequate factual basis for the sentence imposed. State v. Jackson, 781 So. 2d 705, 2001 La. App. LEXIS 357 (Feb. 28, 2001), writ denied by La. 2001-1444, 811 So. 2d 899, 2002 La. LEXIS 924 (La. Mar. 15, 2002), writ denied by La. 2001-1234, 811 So. 2d 898, 2002 La. LEXIS 921 (La. Mar. 15, 2002).

Maximum sentence of 30 years for aggravated burglary under La. Rev. Stat. Ann. § 14:90 was not excessive where the trial court complied with La. Code Crim. Proc. Ann. art. 894.1 and the sentence was based on the injuries of the victim, who died after being stabbed 64 times. State v. Aucoin, 500 So. 2d 921, 1987 La. App. LEXIS 8470 (Jan. 13, 1987).

Defendant’s conviction and sentence of six years for attempted aggravated burglary, La. Rev. Stat. Ann. § 14:27 and La. Rev. Stat. Ann. § 14:60, was not grossly disproportionate to the crime when defendant overtook the victim and continually beat her with his clenched fist and pointed cowboy boots. State v. Lodrige, 414 So. 2d 759, 1982 La. LEXIS 11005 (May 17, 1982).

•• Consecutive Sentences. — Consecutive sentences for attempted aggravated rape and burglary were vacated where the district court had not stated any reasons for making the sentences consecutive; although the record would have supported consecutive sentences, there were also countervailing considerations, and from the district court’s silence, the appellate court could not assume that it found any of the factors to have been paramount. State v. Kennedy, 859 So. 2d 312, 2003 La. App. LEXIS 2987 (Oct. 29, 2003).

•• Cruel & Unusual Punishment. — Where defendant actually committed armed robbery, in violation of La. Rev. Stat. Ann. § 14:64, and was a fourth offender, but the state agreed to accept his guilty plea to aggravated burglary, a violation of La. Rev. Stat. Ann. § 14:60, the sentence imposed of 12 years at hard labor was not unconstitutionally excessive, but was in fact lenient because it was only 40 percent of what the trial court could have been imposed. State v. Odell, 850 So. 2d 749, 2003 La. App. LEXIS 1677 (June 5, 2003).

Aggravated burglary sentence of 30 years at hard labor was not excessive where defendant, while under domestic abuse restraining order, broke into his ex-girlfriend’s apartment and stabbed her three times with a butcher knife. State v. Hall, 796 So. 2d 164, 2001 La. App. LEXIS 2013 (Sept. 26, 2001).

Sentence of 18 years at hard labor for a defendant adjudicated for aggravated burglary and as a second felony offender where the sentencing range was 15 to 60 years at hard labor without benefit of probation or suspension of sentence and the aggravated burglary offense involved the defendant entering a home and pointing a loaded weapon at one of the occupants was held not excessive where the record showed an adequate factual basis for the sentence imposed. State v. Jackson, 781 So. 2d 705, 2001 La. App. LEXIS 357 (Feb. 28, 2001), writ denied by La. 2001-1444, 811 So. 2d 899, 2002 La. LEXIS 924 (La. Mar. 15, 2002), writ denied by La. 2001-1234, 811 So. 2d 898, 2002 La. LEXIS 921 (La. Mar. 15, 2002).

Defendant’s 20 year sentence for aggravated burglary was not excessive where he forced his way into the victim’s home, struck her repeatedly, and threatened to rape her. State v. Wilson, 508 So. 2d 960, 1987 La. App. LEXIS 9576 (June 3, 1987).

Given that a trial judge complied with La. Code Crim. Proc. Ann. art. 894.1, he did not abuse his wide sentencing discretion in imposing a sentence of 20 years at hard labor with credit for time served on a defendant convicted of aggravated burglary and the sentence was not excessive in violation of La. Const. art. I, § 20. State v. Williams, 448 So. 2d 659, 1984 La. LEXIS 8437 (Feb. 27, 1984).

•• Guidelines

••• General Overview. — Sentence of 20 years at hard labor was not excessive and the trial court properly complied with the sentencing guidelines under La. Code Crim. Proc. Ann. art. 894.1 where, contrary to defendant’s assertion that the trial court did not particularize the sentence to defendant’s particular case, the trial court (1) noted defendant’s consistent pattern of serious crime and that the pattern was worsening, (2) expressly indicated its concern for this specific crime because of the viciousness with which defendant attacked the persons within the house which defendant burglarized, and (3) stated its opinion that rehabilitation, if possible at all, could only be accomplished by long term incarceration. State v. Hamilton, 470 So. 2d 604, 1985 La. App. LEXIS 9757 (May 29, 1985).

••• Adjustments & Enhancements

•••• Criminal History

••••• Prior Felonies. — Defendant’s habitual offender sentence of life imprisonment for aggravated burglary, in violation of La. Rev. Stat. Ann. § 14:60, was not in violation of La. Const. art. I, § 20 and the Eighth and Fourteenth Amendments, because even if the appellate court reconsidered its prior ruling on the matter, the evidence of defendant’s childhood and his drug problems did not rebut the presumption of the constitutionality of the sentence. State v. Guillard, 902 So. 2d 1061, 2005 La. App. LEXIS 1069 (Apr. 26, 2005), writ denied by La. 2005-1381, 920 So. 2d 233, 2006 La. LEXIS 211 (La. Jan. 13, 2006).

Sentence of 18 years at hard labor for a defendant adjudicated for aggravated burglary and as a second felony offender where the sentencing range was 15 to 60 years at hard labor without benefit of probation or suspension of sentence and the aggravated burglary offense involved the defendant entering a home and pointing a loaded weapon at one of the occupants was held not excessive where the record showed an adequate factual basis for the sentence imposed; La. Rev. Stat. Ann. § 15:529.1G provided that any sentence imposed under the habitual offender statute could be imposed without benefit of probation or suspension of sentence. State v. Jackson, 781 So. 2d 705, 2001 La. App. LEXIS 357 (Feb. 28, 2001), writ denied by La. 2001-1444, 811 So. 2d 899, 2002 La. LEXIS 924 (La. Mar. 15, 2002), writ denied by La. 2001-1234, 811 So. 2d 898, 2002 La. LEXIS 921 (La. Mar. 15, 2002).

Sixty year sentence for a conviction of aggravated burglary, under La. Rev. Stat. Ann. § 14:60, after defendant was adjudicated a second offender under La. Rev. Stat. Ann. § 15:529.1, was not excessive under La. Const. art. I, § 20 given defendant’s criminal history and the severity of the victim’s beating. State v. Bunch, 510 So. 2d 1266, 1987 La. App. LEXIS 9601 (June 3, 1987).

•• Imposition

••• Factors. — When defendant’s burglary and kidnapping of an elderly victim and the imposition of the maximum sentences for both crimes were viewed in light of the harm done to society by violent crimes against the elderly, defendant’s sentences did not shock the appellate court’s sense of justice. State v. Brock, 855 So. 2d 939, 2003 La. App. LEXIS 2547 (Sept. 26, 2003), writ denied by La. 2004-1036, 897 So. 2d 590, 2005 La. LEXIS 956 (La. Apr. 1, 2005), writ denied by 967 So. 2d 494, 2007 La. LEXIS 2526 (La. 2007).

Sentence of 18 years at hard labor for a defendant adjudicated for aggravated burglary and as a second felony offender where the sentencing range was 15 to 60 years at hard labor without benefit of probation or suspension of sentence and the aggravated burglary offense involved the defendant entering a home and pointing a loaded weapon at one of the occupants was held not excessive where the record showed an adequate factual basis for the sentence imposed; La. Rev. Stat. Ann. § 15:529.1G provided that any sentence imposed under the habitual offender statute could be imposed without benefit of probation or suspension of sentence. State v. Jackson, 781 So. 2d 705, 2001 La. App. LEXIS 357 (Feb. 28, 2001), writ denied by La. 2001-1444, 811 So. 2d 899, 2002 La. LEXIS 924 (La. Mar. 15, 2002), writ denied by La. 2001-1234, 811 So. 2d 898, 2002 La. LEXIS 921 (La. Mar. 15, 2002).

All the elements of the felony of aggravated burglary in violation of La. Rev. Stat. Ann. § 14:60, including requisite intent as required by La. Rev. Stat. Ann. § 14:10, were shown where defendant admitted to entering two apartments without authorization and the evidence revealed that he kicked in the first door in order to beat his ex-girlfriend, armed himself with a knife, and forced himself into a neighbor’s apartment where he beat her and held rescuers at bay; the sentence imposed of 10 years of hard labor was not unconstitutionally excessive as prohibited by La. Const. art. I, § 20, given defendant’s past criminal history and the fact that the sentence was well within the maximum of 30 years’ hard labor as provided by La. Rev. Stat. Ann. § 14:10. State v. Pierre, 733 So. 2d 674, 1999 La. App. LEXIS 1071 (Apr. 14, 1999).

Sentence of 20 years for aggravated burglary was not excessive where the defendant had a juvenile record involving theft, burglary, assault, battery and attempted rape, and an adult record of arrest for robbery, disturbing the peace, and assault. State v. Griffin, 536 So. 2d 824, 1988 La. App. LEXIS 2825 (Dec. 20, 1988).

•• Multiple Convictions. — Where defendant had a prior felony and was convicted of aggravated battery, attempted aggravated burglary, attempted unlawful entry of an inhabited dwelling, and false imprisonment while armed with a dangerous weapon, the single criminal episode for which defendant was convicted, as to the four instant offenses, should have been treated as a single conviction for purposes of applying the habitual offender law in sentencing. State v. Jackson, 828 So. 2d 1161, 2002 La. App. LEXIS 3043 (Sept. 25, 2002).

•• Proportionality. — Sentence of 20 years at hard labor was not excessive and the trial court properly complied with the sentencing guidelines under La. Code Crim. Proc. Ann. art. 894.1 where, contrary to defendant’s assertion that the trial court did not particularize the sentence to defendant’s particular case, the trial court (1) noted defendant’s consistent pattern of serious crime and that the pattern was worsening, (2) expressly indicated its concern for this specific crime because of the viciousness with which defendant attacked the persons within the house which defendant burglarized, and (3) stated its opinion that rehabilitation, if possible at all, could only be accomplished by long term incarceration. State v. Hamilton, 470 So. 2d 604, 1985 La. App. LEXIS 9757 (May 29, 1985).

•• Ranges. — Sentences of 20 years for forcible rape and 15 years for aggravated burglary were not excessive and accorded with guidelines where the court reviewed the factors, including prior arrests, and defendant could have received 40 and 30 years. State v. Roberts, 522 So. 2d 1237, 1988 La. App. LEXIS 824 (Mar. 10, 1988).

• Postconviction Proceedings

•• Parole. — Trial court erred under La. Rev. Stat. section 14:60 in sentencing defendant to serve at least one year of his sentence for aggravated burglary without benefit of parole or suspension of sentence, as the statute did not provide that any part of the sentence could be served without benefit of parole, probation, or suspension of sentence. State v. Gilmer, 604 So. 2d 117, 1992 La. App. LEXIS 1963 (June 24, 1992).

• Appeals

•• Standards of Review

••• Abuse of Discretion

•••• General Overview. — Given that a trial judge complied with La. Code Crim. Proc. Ann. art. 894.1, he did not abuse his wide sentencing discretion in imposing a sentence of 20 years at hard labor with credit for time served on a defendant convicted of aggravated burglary and the sentence was not excessive in violation of La. Const. art. I, § 20. State v. Williams, 448 So. 2d 659, 1984 La. LEXIS 8437 (Feb. 27, 1984).

••• Harmless & Invited Errors

•••• General Overview. — Although the trial court committed error by admitting a letter allegedly written by defendant to the stabbing victim’s mother in which he admitted to the crime and apologized, without having connected defendant to the letter by any of the legally accepted means, the error was harmless. Even without the letter, the evidence of defendant’s guilt of aggravated burglary was substantial. State v. Guillard, 902 So. 2d 1061, 2005 La. App. LEXIS 1069 (Apr. 26, 2005), writ denied by La. 2005-1381, 920 So. 2d 233, 2006 La. LEXIS 211 (La. Jan. 13, 2006).

EVIDENCE

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor. — Although the state negligently failed to preserve evidence after defendant was charged with aggravated rape and defendant was denied the opportunity to obtain an independent analysis of evidence the state collected, the state’s conduct did not result in a denial of fundamental fairness requiring that the rape charge or a related charge of aggravated burglary be dismissed. State v. Clark, 414 So. 2d 737, 1982 La. LEXIS 11007 (May 17, 1982).

•• Weight & Sufficiency. — Evidence was sufficient to support a conviction for aggravated burglary, where he entered the victims’ apartment by force, he stabbed one of the occupants multiple times, thus committing a battery, and the jury found the two eyewitnesses, the victims, to have been credible. State v. Guillard, 902 So. 2d 1061, 2005 La. App. LEXIS 1069 (Apr. 26, 2005), writ denied by La. 2005-1381, 920 So. 2d 233, 2006 La. LEXIS 211 (La. Jan. 13, 2006).

Where defendant entered an inhabited dwelling without authorization, he pulled the telephone from the wall, and committed batteries on the two victims, the evidence was sufficient to convict him of aggravated burglary; based on the circumstances, the jury could infer that defendant intended to commit a felony or theft therein. State v. Goldston, 868 So. 2d 196, 2004 La. App. LEXIS 437 (Feb. 25, 2004), writ denied by La. 2005-1413, 924 So. 2d 1004, 2006 La. LEXIS 703 (La. Feb. 17, 2006).

Where an elderly burglary and kidnapping victim positively and unequivocally identified defendant in court as the perpetrator, and she had had the opportunity to view him in the light in her home during the crime, her testimony alone was sufficient to support the conviction. State v. Brock, 855 So. 2d 939, 2003 La. App. LEXIS 2547 (Sept. 26, 2003), writ denied by La. 2004-1036, 897 So. 2d 590, 2005 La. LEXIS 956 (La. Apr. 1, 2005), writ denied by 967 So. 2d 494, 2007 La. LEXIS 2526 (La. 2007).

Eyewitnesses identified defendant as the perpetrator and the two law enforcement officers testified regarding their investigation; thus, the evidence was sufficient to convict defendant of the crime of aggravated burglary of the victim’s home. State v. Randle, 546 So. 2d 350, 1989 La. App. LEXIS 1364 (June 28, 1989).

Where the victim testified that she did not know defendant and had not given him permission to enter her home and where the victim and two of her children positively identified defendant as the perpetrator and stated that he was armed with a knife, the evidence was sufficient to support his conviction for aggravated burglary, a violation of La. Rev. Stat. Ann. § 14:60. State v. Wright, 537 So. 2d 768, 1989 La. App. LEXIS 40 (Jan. 18, 1989), writ of certiorari denied by 541 So. 2d 891, 1989 La. LEXIS 1006 (La. 1989), writ denied by 550 So. 2d 649, 1989 La. LEXIS 2436 (La. 1989), writ denied by 596 So. 2d 551, 1992 La. LEXIS 1484 (La. 1992), writ denied by 627 So. 2d 650, 1993 La. LEXIS 3227 (La. 1993), writ denied by La. 93-0629, 651 So. 2d 855, 1995 La. LEXIS 949 (La. Mar. 30, 1995), writ denied by La. 98-0676, 723 So. 2d 416, 1998 La. LEXIS 2665 (La. Aug. 28, 1998), writ denied by La. 1999-2306, 753 So. 2d 211, 2000 La. LEXIS 166 (La. Jan. 14, 2000), writ denied by La. 2001-0529, 799 So. 2d 500, 2001 La. LEXIS 4001 (La. Oct. 12, 2001).

Sufficient evidence existed to convict defendant of robbery and burglary where the victim picked his photo from a photographic line-up three days after the crime as the person who broke into her home, threatened her with a knife, and stole cash and valuables, even though in her trial testimony the victim mistakenly confused defendant’s name with that of his co-defendant. State v. Robertson, 518 So. 2d 579, 1987 La. App. LEXIS 11017 (Dec. 22, 1987), writ of certiorari denied by 523 So. 2d 227, 1988 La. LEXIS 852 (La. 1988).

Evidence to support an aggravated burglary conviction under La. Rev. Stat. Ann. § 14:60 was sufficient based on testimony of witnesses, impeached by prior inconsistent statements, but corroborated by certain evidence such as the location of the victim’s purse. State v. Aucoin, 500 So. 2d 921, 1987 La. App. LEXIS 8470 (Jan. 13, 1987).

Evidence was sufficient to convict defendant of aggravated burglary where the victim never wavered in her identification of defendant and her testimony established all the elements of the offense. State v. Hamilton, 470 So. 2d 604, 1985 La. App. LEXIS 9757 (May 29, 1985).

• Relevance

•• Circumstantial & Direct Evidence. — Essential element of specific intent to commit a felony or any theft that the State was required to prove in order to sustain a conviction for aggravated burglary in violation of La. Rev. Stat. Ann. § 14:60, met the test for circumstantial evidence set by former La. Rev. Stat. Ann. § 15:445 (now La. Code Evid. Ann. art. 404); defendant’s entry into a home he was familiar with through a bedroom window, with a knife, and the knowledge that two girls were alone, sufficiently inferred from the circumstances that defendant intended to hurt the girls. State v. Coleman, 450 So. 2d 1063, 1984 La. App. LEXIS 8840 (May 30, 1984), writ of certiorari denied by 456 So. 2d 172, 1984 La. LEXIS 9633 (La. 1984).

•• Relevant Evidence. — Possibility that the victim was a drug dealer did not negate intent or commission of the crime of aggravated burglary, a violation of La. Rev. Stat. Ann. § 14:60; thus, testimony to that effect was not relevant at trial. State v. Davis, 786 So. 2d 834, 2001 La. App. LEXIS 837 (Apr. 24, 2001).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 14:60, Opinion No. 87-371, La. Atty. Gen. Op. No. 1987-371; 1987 La. AG LEXIS 428.

La. R.S. 14:95.1(C)(2) (West 1991), Opinion No. 91-607, La. Atty. Gen. Op. No. 1991-607; 1992 La. AG LEXIS 22.

A felony conviction set aside pursuant to C.Cr.P. Art. 893 may not be expunged of record. A felony conviction set aside pursuant to C.Cr.P. Art 893 may serve as the predicate conviction for a prosecution instituted under R.S. 14:95.1. Ownership of a firearm may constitute constructive possession of a firearm as one element of the crime of possession of a firearm by a convicted felon. A permit to possess firearms issued to a convicted felon who has completed the requirements of R.S. 14:95.1(C)(2) is valid only within the parish in which it is issued. Opinion No. 92-320, La. Atty. Gen. Op. No. 1992-320; 1992 La. AG LEXIS 231.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: State v. Woods: Interspousal Burglary in Louisiana — Too Many Doors Left Open? 51 La. L. Rev. 161 (September, 1990).

Article: The Perils of Calibrating the Death Penalty Through Special Definitions of Murder. 53 Tul. L. Rev. 828 (April, 1979).

§ 61. Unauthorized entry of a critical infrastructure.

A. Unauthorized entry of a critical infrastructure is the intentional entry by a person without authority into any structure or onto any premises, belonging to another, that constitutes in whole or in part a critical infrastructure that is completely enclosed by any type of physical barrier, including but not limited to: (1) chemical manufacturing facilities; (2) refineries; (3) electrical power generating facilities; (4) water intake structures and water treatment facilities; (5) natural gas transmission compressor stations; (6) LNG terminals and storage facilities; and (7) transportation facilities, such as ports, railroad switching yards, and trucking terminals.

B. Whoever commits the crime of unauthorized entry of a critical infrastructure shall be fined not more than one thousand dollars or imprisoned with or without hard labor for not more than six years, or both.

C. Nothing in this Section shall be construed to prevent lawful assembly and peaceful and orderly petition for the redress of grievances, including but not limited to any labor dispute between any employer and its employee. (Acts 2004, No. 157, § 1, eff. June 10, 2004.)


§ 62. Simple burglary.

A. Simple burglary is the unauthorized entering of any dwelling, vehicle, watercraft, or other structure, movable or immovable, or any cemetery, with the intent to commit a felony or any theft therein, other than as set forth in R.S. 14:60.

B. Whoever commits the crime of simple burglary shall be fined not more than two thousand dollars, imprisoned with or without hard labor for not more than twelve years, or both. (Amended by Acts 1972, No. 649, § 1; Acts 1977, No. 133, § 1; Acts 1980, No. 708, § 1; Acts 2001, No. 241, § 1.)

2001 Amendments. — Acts 2001, No. 241, § 1, effective August 15, 2001, in the first sentence, inserted “or any cemetery,” and substituted “R.S. 14:60” for “Section 60.”

CROSS REFERENCES

Louisiana Law. — Creation of system; functions; powers; duties, see La. R.S. 15:1204.2.

Definitions, see La. R.S. 15:1352.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Double Jeopardy. — State’s prosecution of defendant for simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, and for illegal possession of stolen things, a violation of La. Rev. Stat. Ann. § 14:69, did not place defendant in double jeopardy because each offense required proof of different facts. State v. George, 539 So. 2d 987, 1989 La. App. LEXIS 294 (Feb. 28, 1989).

••• Criminal Process

•••• Cruel & Unusual Punishment. — In the absence of a plea bargain, defendant faced possible convictions for two counts of simple burglary which would have increased his sentencing exposure by six years, therefore his sentence of two consecutive five year sentences was not unconstitutionally excessive. State v. Wiley, 459 So. 2d 129, 1984 La. App. LEXIS 9779 (Oct. 31, 1984).

Sentences of five years on each of five counts of simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, to run concurrently, were not excessive as consecutive sentences of 12 years could have been imposed for each of the five counts. State v. McElveen, 439 So. 2d 601, 1983 La. App. LEXIS 9411 (Oct. 11, 1983).

Trial court did not violate constitutional and statutory sentencing procedures where it imposed a heavier penalty upon resentencing for simple burglary after discovering that defendant had twice been adjudicated a delinquent for burglary and theft; the reformation of his sentence from 18 months to six years at hard labor did not amount to cruel, excessive and unusual punishment in contravention of the U.S. Const. amend. VIII and La. Const. art. 1 § 20 considering his recidivism, and the fact that the offense of simple burglary carried a maximum sentence of 12 years at hard labor pursuant to La. Rev. Stat. Ann. § 14:62. State v. Guajardo, 428 So. 2d 468, 1983 La. LEXIS 9901 (Feb. 23, 1983).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Inchoate Crimes

••• Attempt

•••• General Overview. — Simple burglary has substantially inchoate or incomplete elements, that is, an unauthorized entering of a vehicle with the intent to commit a crime therein, and if the intent is present, an actual theft does not have to be consummated; simple burglary is also attempted theft. State v. Craig, 747 So. 2d 604, 1999 La. App. LEXIS 2337 (Aug. 18, 1999).

Based on a witness’ testimony that the witness, while unloading luggage after a trip and finding the witness’ car door open, saw a defendant approaching holding the witness’ checkbook, which had been in the car’s glove compartment, and later noticed that one of the checks was missing, a jury could have inferred that the defendant had attempted an unauthorized entry into the witness’ car with the intent to commit a theft therein; thus, the evidence was sufficient for a rational trier of fact to conclude beyond a reasonable doubt that the defendant committed attempted simple burglary. State v. Williams, 729 So. 2d 14, 1999 La. App. LEXIS 309 (Feb. 10, 1999).

Circumstantial evidence was sufficient to convict defendant of attempted simple burglary where he was found in possession of a stolen microwave oven and where the yellow stains on his jacket matched the color of the walls of the burgled premises; defendant failed to offer any witnesses who could testify in regard to his activities or the manner in which his jacket was stained. State v. Taylor, 682 So. 2d 827, 1996 La. App. LEXIS 2499 (Oct. 30, 1996).

Sentence of one-half of the statutory maximum for the offense of attempted simple burglary was not grossly out of proportion to the seriousness of the offense and did not shock the sense of justice; the trial court properly considered defendant’s steady employment history, the fact that he did not have a juvenile record, that he was a high school graduate, and that he had received an honorable discharge from the armed services but the trial court also properly considered that he was a second felony offender. State v. Taylor, 682 So. 2d 827, 1996 La. App. LEXIS 2499 (Oct. 30, 1996).

Sufficient evidence was admitted at trial to prove that a defendant pursuant to La. Rev. Stat. Ann. §§ 14:27 and 14:62 attempted to break into an office building without authorization, to burglarize the vending machine. State v. Bonck, 613 So. 2d 1125, 1993 La. App. LEXIS 703 (Feb. 10, 1993), writ of certiorari denied by 620 So. 2d 840, 1993 La. LEXIS 2108 (La. 1993).

Trial court under La. Code Evid. art. 404(B)(1) committed reversible error in admitting evidence of a defendant’s participation in an alleged prior burglary of a vending machine in the same office building where he was charged with an attempted simple burglary that occurred four days later. State v. Bonck, 613 So. 2d 1125, 1993 La. App. LEXIS 703 (Feb. 10, 1993), writ of certiorari denied by 620 So. 2d 840, 1993 La. LEXIS 2108 (La. 1993).

Evidence was sufficient under the standards of La. Code Crim. Proc. Ann. art. 821 and La. Rev. Stat. Ann. § 15:438 to satisfy a rational juror that defendant was guilty beyond a reasonable doubt of attempted simple burglary in violation of La. Rev. Stat. Ann. §§ 14:27 and 14:62. State v. Jones, 596 So. 2d 1360, 1992 La. App. LEXIS 608 (Mar. 6, 1992), writ of certiorari denied by 598 So. 2d 373, 1992 La. LEXIS 1771 (La. 1992).

As La. Const. art. I, § 20 prohibited the imposition of excessive punishment, defined as grossly out of proportion to the severity of the offense or nothing more than the needless and purposeless imposition of pain and suffering, defendant’s sentence for simple burglary, presumptively set forth in La. Rev. Stat. Ann. § 14:62, and for adjudication as a multiple felon as per La. Rev. Stat. Ann. § 15:529.1(A)(1) was not an abuse of discretion or unnecessarily severe where the trial court fully considered the range of sentencing alternatives and individualized the sentence. State v. Scott, 496 So. 2d 571, 1986 La. App. LEXIS 7899 (Oct. 15, 1986), remanded by, writ denied in part by 501 So. 2d 766, 1987 La. LEXIS 8595 (La. 1987).

Circumstantial evidence, which included defendant’s fingerprints on a tampered store burglar alarm siren, coupled with the owner’s inspection of the same the day prior to the date of the crime, which revealed no evidence of tampering, supported attempted simple burglary conviction. State v. Moore, 477 So. 2d 1231, 1985 La. LEXIS 9571 (Oct. 8, 1985), writ denied by 480 So. 2d 739, 1986 La. LEXIS 5450 (La. 1986), writ of certiorari denied by 480 So. 2d 741, 1986 La. LEXIS 5442 (La. 1986).

Where the State failed to prove defendant’s specific intent, as contemplated by La. Rev. Stat. Ann. § 14:10, to enter a building in order to burgle the property, a conviction for attempted simple burglary was dismissed, as such intent was an essential element of the crime. State v. Marcello, 385 So. 2d 244, 1980 La. LEXIS 7854 (June 23, 1980).

•• Miscellaneous Offenses

••• Lesser Included Offenses

•••• General Overview. — It was error patent to accept defendant’s guilty plea to middle-grade theft, a violation of La. Rev. Stat. Ann. § 14:67, upon being charged with simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, as middle-grade theft was not a lesser-included offense of simple burglary, and as the guilty plea was to a crime nonresponsive, under La. Code Crim. Proc. Ann. art. 814, to the original information; a guilty plea to a charge that did not conform to the original information was error patent on the face of the record. State v. Taylor, 476 So. 2d 929, 1985 La. App. LEXIS 9828 (Sept. 25, 1985).

•• Property Crimes

••• Burglary & Criminal Trespass

•••• General Overview. — Evidence that defendant’s co-conspirators had an understanding between themselves that defendant would act as the lookout, that defendant actively desired the result to follow, that the house was broken into and property belonging to the resident was stolen, and that defendant helped to sell some of the stolen property was sufficient to support his conviction for conspiracy to commit simple burglary. State v. White, 880 So. 2d 192, 2004 La. App. LEXIS 1976 (Aug. 18, 2004).

In a simple burglary and aggravated flight from an officer case, defendant failed to prove there was a substantial likelihood of misidentification as a result of the identification procedure even though the “show-up” identification did focus on defendant; the state’s evidence sufficiently satisfied the Manson factors and a rational trier of fact could have found, beyond a reasonable doubt, that defendant was the perpetrator of the crimes. State v. Gibbs, 864 So. 2d 866, 2003 La. App. LEXIS 3683 (Dec. 30, 2003).

Where defendant was convicted of simple burglary and was adjudicated to have been a second felony offender and sentenced to 12 years at hard labor, the sentence was not unconstitutionally excessive where the 12-year sentence was at the lower end of sentencing range; defendant could have received up to 24 years of imprisonment, and he had a prior conviction in 1986 for simple robbery. State v. Parker, 853 So. 2d 67, 2003 La. App. LEXIS 2220 (July 29, 2003).

Because defendant had failed to file a motion to reconsider sentence, under the provisions of La. Code Crim. Proc. Ann. art. 881.1, or to state specific grounds upon which the motion was based, he was limited to a bare appellate review of his second felony offender sentence of 12 years at hard labor for constitutional excessiveness; the appellate court found that the sentence was not unconstitutional excessive where the 12-year sentence was at lower end of sentencing range, defendant could have received up to 24 years of imprisonment, and he had a prior conviction in 1986 for simple robbery. State v. Parker, 853 So. 2d 67, 2003 La. App. LEXIS 2220 (July 29, 2003).

Based on the testimony of the owner of the vehicle who did not give defendant authorization to enter it, defendant was found to have the specific intent to commit a theft or a theft therin. State v. Smith, 844 So. 2d 119, 2003 La. App. LEXIS 644 (Mar. 11, 2003).

Evidence was insufficient to have convicted defendant of simple burglary where, inter alia, there were no signs of forced entry, no displacement of victim’s possessions, defendant did not possess burglary tools or weapons, and had not worn gloves. State v. Wright, 840 So. 2d 1271, 2003 La. App. LEXIS 610 (Mar. 7, 2003).

To support a conviction of simple burglary, proof of the defendant’s presence in a building by means of an unauthorized entry is not alone sufficient; the prosecution must also prove beyond a reasonable doubt that the intruder had the specific intent to commit a theft or felony therein. State v. Wright, 840 So. 2d 1271, 2003 La. App. LEXIS 610 (Mar. 7, 2003).

Although intent to commit a burglary is a question of fact, it need not be proved as a fact, as it may be inferred from the circumstances; displacement of the victim’s possessions may be indicative of the specific intent to commit a theft under La. Rev. Stat. Ann. § 14:62. State v. Wright, 840 So. 2d 1271, 2003 La. App. LEXIS 610 (Mar. 7, 2003).

State sufficiently proved that defendant had the specific intent to commit two burglaries when defendant entered two businesses and had indicated, according to the testimony of witnesses, that he knew that he had committed unlawful acts, and intended to take away property located within the businesses. State v. Sopczak, 823 So. 2d 978, 2002 La. App. LEXIS 2164 (June 26, 2002), writ denied by La. 2002-2471, 840 So. 2d 548, 2003 La. LEXIS 792 (La. Mar. 21, 2003).

Where defendant was convicted of simple burglary in violation of La. Rev. Stat. Ann. § 14:62, defendant was properly sentenced to serve five years at hard labor under La. Code Crim. Proc. Ann. art. 894.1 and La. Const. art. I, § 20 because the trial court adequately articulated its reasons for the sentence, because it was neither grossly disproportionate to the severity of the offense committed nor was it shocking to the sense of justice, and because the sentence was not constitutionally excessive. State v. Geer, 799 So. 2d 698, 2001 La. App. LEXIS 2439 (Oct. 31, 2001).

Where victim went to her car and found that the driver’s side window had been broken and the door was open, saw defendant leaning across the front seat going through the contents of the car’s glove compartment, saw several items that belonged to her lying on the ground outside the car, and witnessed defendant remove a CD player from the car, the evidence was sufficient to support defendant’s conviction of simple burglary. State v. Hunt, 797 So. 2d 138, 2001 La. App. LEXIS 2017 (Sept. 26, 2001).

Evidence was sufficient to support defendant’s conviction for unauthorized entry of an inhabited dwelling when the jury believed testimony that defendant did not have permission to enter his ex-girlfriend’s home and rejected defendant’s and the girlfriend’s testimony that defendant had permission. State v. Rivet, 798 So. 2d 219, 2001 La. App. LEXIS 2154 (Sept. 25, 2001).

Defendant’s conviction for attempted simple burglary was upheld because the State’s evidence was sufficient to establish that defendant’s entry into a classroom building at a parochial school was unauthorized and was for the purpose of committing a felony sexual offense against a student. State v. Schleve, 775 So. 2d 1187, 2000 La. App. LEXIS 3541 (Dec. 20, 2000), writ denied by La. 2001-0115, 804 So. 2d 647, 2001 La. LEXIS 3841 (La. Dec. 14, 2001), writ denied by La. 2001-0210, 803 So. 2d 983, 2001 La. LEXIS 3843 (La. Dec. 14, 2001), writ of certiorari denied by 537 U.S. 854, 123 S. Ct. 211, 154 L. Ed. 2d 88, 2002 U.S. LEXIS 5675, 71 U.S.L.W. 3238 (2002).

Following the trial court’s vacation of defendant’s sentence for his convictions for simple burglary in violation of La. Rev. Stat. Ann. § 14:62 and for illegally possessing stolen things in violation of La. Rev. Stat. Ann. § 14:69, the trial court committed a patent error when thereafter it sentenced him to a single enhanced 20-year sentence at hard labor on the burglary offense only. State v. Hanson, 778 So. 2d 43, 2000 La. App. LEXIS 3339 (Dec. 13, 2000), writ denied by La. 2003-2838, 883 So. 2d 1030, 2004 La. LEXIS 3015 (La. Oct. 8, 2004).

Imposition of two consecutive sentences of two years at hard labor following defendant’s guilty plea to two counts of simple burglary under La. Rev. Stat. Ann. § 14:62 was proper, because imposition of consecutive sentences did not violate plea agreement and was not excessive; the trial court carefully analyzed the considerations under La. Code Crim. Proc. Ann. § 894.1 in determining the sentence. State v. Robinson, 770 So. 2d 868, 2000 La. App. LEXIS 2673 (Nov. 1, 2000).

To convict a defendant of simple burglary, under La. Rev. Stat. Ann. § 14:62, the State must prove beyond a reasonable doubt that the defendant entered the building without authorization and had the specific intent to commit a felony or theft therein. State v. Vortisch, 763 So. 2d 765, 2000 La. App. LEXIS 1266 (May 30, 2000).

To convict an accused of simple burglary of an inhabited dwelling, the State must prove: (1) There was an unauthorized entry, (2) the structure was inhabited at the time of entry, and (3) the defendant had the specific intent to commit a felony or theft inside the structure. State v. Barroso, 762 So. 2d 206, 2000 La. App. LEXIS 1161 (May 17, 2000), writ denied by La. 2000-1744, 794 So. 2d 821, 2001 La. LEXIS 2172 (La. June 29, 2001).

Mere possession of property recently stolen in a burglary does not create the presumption that the defendant committed the offense. State v. Barroso, 762 So. 2d 206, 2000 La. App. LEXIS 1161 (May 17, 2000), writ denied by La. 2000-1744, 794 So. 2d 821, 2001 La. LEXIS 2172 (La. June 29, 2001).

Requisite intent required by La. Rev. Stat. Ann. sec. 14:62 is specific intent. State v. Petty, 759 So. 2d 946, 2000 La. App. LEXIS 850 (Apr. 12, 2000), writ denied by La. 2000-1718, 787 So. 2d 301, 2001 La. LEXIS 858 (La. Mar. 16, 2001).

Entry is accomplished whenever any part of the defendant’s person passes the line of the threshold; it is sufficient that any part of the person intrudes, even momentarily, into the structure. State v. Petty, 759 So. 2d 946, 2000 La. App. LEXIS 850 (Apr. 12, 2000), writ denied by La. 2000-1718, 787 So. 2d 301, 2001 La. LEXIS 858 (La. Mar. 16, 2001).

Simple burglary is the unauthorized entering of any structure with the intent to commit a felony or any theft therein. State v. Drummer, 756 So. 2d 610, 2000 La. App. LEXIS 711 (Mar. 15, 2000).

The hypothesis was reasonable that defendant broke into the complainant’s shed and stole a heater based on the photographs and direct testimony, which proved that someone broke into the complainant’s shed between the night before and the day of the incident and that defendant was observed in the alleyway next to the complainant’s house carrying a heater that was removed during the break-in; therefore, defendant’s conviction for simple burglary in violation of La. Rev. Stat. Ann. § 14:62 was supported by sufficient evidence. State v. Drummer, 756 So. 2d 610, 2000 La. App. LEXIS 711 (Mar. 15, 2000).

Defendant’s conviction for the unauthorized entry of an inhabited dwelling, in violation of La. Rev. Stat. Ann. § 14:62.3, was supported by substantial evidence and his enhanced sentence of life imprisonment at hard labor as a third time felony offender was not cruel and unusual punishment pursuant to La. Const. art. I, § 20 or excessive pursuant to La. Code. Crim. Proc. Ann. art. 881.4(D). State v. Armstrong, 756 So. 2d 533, 2000 La. App. LEXIS 206 (Feb. 16, 2000), writ denied by La. 2000-2419, 793 So. 2d 182, 2001 La. LEXIS 1864 (La. June 1, 2001), writ of certiorari denied by 534 U.S. 1058, 122 S. Ct. 651, 151 L. Ed. 2d 568, 2001 U.S. LEXIS 10879, 70 U.S.L.W. 3372 (2001).

Defendant’s conviction for simple burglary in violation of La. Rev. Stat. Ann. § 14:62 was supported by sufficient evidence, including co-defendant’s testimony that defendant, despite his non-entry into the building from which two co-defendants stole merchandise, participated as a principal by loading the merchandise into a cart and pushing it from the building and the corroborating witness’s testimony that she saw three men pushing the cart from the building. State v. Burns, 750 So. 2d 505, 2000 La. App. LEXIS 96 (Feb. 1, 2000).

Sentencing range for conviction of simple burglary is, in addition to imposition of a fine, imprisonment with or without hard labor for not more than 12 years. State v. Burns, 750 So. 2d 505, 2000 La. App. LEXIS 96 (Feb. 1, 2000).

Considering defendant’s prior felony convictions and probation revocation and a pending charge for armed robbery, a sentence of 10 years at hard labor for simple burglary was not excessive under La. Const. art. I, § 20, because it was within the limits of La. Rev. Stat. Ann. § 14:62, was less than the maximum sentence, was not a manifest abuse of discretion, and did not shock the appellate court’s sense of justice. State v. Burns, 750 So. 2d 505, 2000 La. App. LEXIS 96 (Feb. 1, 2000).

Evidence was sufficient to convict defendant of simple burglary, when, after taking the victim’s purse, defendant entered the victim’s apartment and committed a battery on the victim. State v. Preston, 752 So. 2d 211, 1999 La. App. LEXIS 3213 (Nov. 10, 1999).

Circumstantial evidence was sufficient to convict defendant of simple burglary where the owner testified that he locked up his business establishment when he closed for the night and did not give anyone permission to enter, a window was pried open and removed, the cash register was forced open, both officers who responded to the scene testified that they recognized defendant as he bolted through the window, and the clothing on the perpetrator matched that which defendant had hidden beneath a sofa. State v. Davis, 745 So. 2d 136, 1999 La. App. LEXIS 2989 (Oct. 20, 1999), writ denied by La. 1999-3295, 762 So. 2d 11, 2000 La. LEXIS 1400 (La. May 12, 2000).

To convict defendant of simple burglary under La. Rev. Stat. Ann. § 14:62, the State had to prove beyond a reasonable doubt that defendant entered a vehicle without authorization, and had the specific intent to commit a felony or theft therein; the evidence in the case placed defendant at the scene of the crime at the time of the crime and in possession of the stolen stereo, which was sufficient to convince a rational trier of fact that defendant was guilty beyond a reasonable doubt. State v. Ewens, 735 So. 2d 89, 1999 La. App. LEXIS 785 (Mar. 30, 1999), writ denied by La. 99-1218, 750 So. 2d 179, 1999 La. LEXIS 2571 (La. Oct. 8, 1999).

Based on a witness’ testimony that the witness, while unloading luggage after a trip and finding the witness’ car door open, saw a defendant approaching holding the witness’ checkbook, which had been in the car’s glove compartment, and later noticed that one of the checks was missing, a jury could have inferred that the defendant had attempted an unauthorized entry into the witness’ car with the intent to commit a theft therein; thus, the evidence was sufficient for a rational trier of fact to conclude beyond a reasonable doubt that the defendant committed attempted simple burglary. State v. Williams, 729 So. 2d 14, 1999 La. App. LEXIS 309 (Feb. 10, 1999).

Where a defendant was convicted of attempted simple burglary, which according to La. Rev. Stat. Ann. §§ 14:27(D)(3) and 14:62, was punishable by a maximum of six years’ imprisonment, but the defendant was adjudicated a fourth felony offender and thus faced a sentencing exposure of minimum of 20 years under La. Rev. Stat. Ann. § 15:529.1(A)(1)(c)(i), the sentence of 20 years was not constitutionally excessive as the trial judge could have imposed a life sentence, the sentence imposed was the statutory minimum, and the trial court’s consideration of the defendant’s prior criminal activity was not limited to convictions. State v. Williams, 729 So. 2d 14, 1999 La. App. LEXIS 309 (Feb. 10, 1999).

Defendant, who was convicted of burglary in violation of La. Rev. Stat. Ann. § 14:62, waived his right to have the trial court consider his motion to suppress evidence where he failed to include factual allegations to support the motion, pursuant to La. Code Crim. Proc. Ann. art. 703(E), and expressed satisfaction with the state’s response thereto. State v. Washington, 727 So. 2d 673, 1999 La. App. LEXIS 148 (Jan. 26, 1999).

In a defendant’s prosecution for simple burglary in violation of La. Rev. Stat. Ann. § 14:62, the evidence established the intent necessary to convict defendant pursuant to La. Rev. Stat. Ann. § 14:15 because the testimony of one officer who reported that she found defendant to be offensively scented, but not intoxicated, was sufficient to allow the jury to conclude that defendant was not intoxicated and had committed acts for the purpose of accomplishing a crime and the testimony of the two other officers was astonishingly spurious and without credibility. State v. Taylor, 720 So. 2d 447, 1998 La. App. LEXIS 2973 (Oct. 28, 1998).

Defendant was apprehended as he exited an ATM kiosk, carrying tools; the kiosk was determined to be a structure for purposes of La. Rev. Stat. Ann. § 14:62. State v. Morris, 719 So. 2d 1076, 1998 La. App. LEXIS 2650 (Sept. 16, 1998).

Sufficient evidence was found to have been presented in order to prove an individual’s guilt beyond a reasonable doubt in connection with a conviction for simple burglary in violation of La. Rev. Stat. Ann. § 14:62 because the individual had been positively identified as the person seen inside the victim’s van, as the person subsequently chased, and as the person in possession of the van’s radio while fleeing the scene of the crime. State v. Taylor, 719 So. 2d 75, 1998 La. App. LEXIS 2535 (July 29, 1998).

Defendant’s sentence to two twenty-four year consecutive sentences upon conviction for two counts of simple burglary in violation of La. Rev. Stat. Ann. § 14:62 was remanded for resentencing where the court concluded that a 48-year combined sentence was not proportionate to the crimes committed and constituted a manifest abuse of discretion on the part of the trial court; the 48-year combined sentence would effectively span the remainder of defendant’s life. State v. White, 704 So. 2d 376, 1997 La. App. LEXIS 2868 (Dec. 10, 1997).

Where an habitual offender was convicted of simple burglary, in contravention of La. Rev. Stat. Ann. § 14:62, the trial court erred when it sentenced defendant to three years in prison, which was below the minimum sentence set forth by La. Rev. Stat. Ann. § 15:529.1; the trial court failed to make a proper determination on the record to support its declaration that imposition of the statutorily mandated minimum sentence would be constitutionally excessive. State v. Moses, 701 So. 2d 1382, 1997 La. App. LEXIS 2749 (Nov. 7, 1997).

Six-day discrepancy between the date of an offense, as listed in a defendant’s bill of information, and the date the burglary was discovered by the victim, was not prejudicial to the defendant; date and time were not elements of simple burglary. State v. Robinson, 697 So. 2d 607, 1997 La. App. LEXIS 1658 (June 18, 1997), review denied by La. 97-1845, 704 So. 2d 1200, 1997 La. LEXIS 3886 (La. Dec. 12, 1997).

Defendant’s simple burglary convictions were upheld because there was no legal requirement that physical evidence had to be produced to support a conviction. State v. Kennerson, 695 So. 2d 1367, 1997 La. App. LEXIS 1297 (May 7, 1997).

Defendant’s conviction for burglary pursuant to La. Rev. Stat. Ann. § 14:62 was affirmed where the state proved its case beyond a reasonable doubt based upon defendant’s proximity in time and space to the site of the crime, his similarity to the perpetrator, and his credibility. State v. Williams, 693 So. 2d 204, 1997 La. App. LEXIS 924 (Apr. 9, 1997), writ denied by La. 97-1212, 703 So. 2d 18, 1997 La. LEXIS 3432 (La. Oct. 31, 1997).

Defendant’s sentence under La. Rev. Stat. Ann. § 14:62 of five years hard labor for simple burglary of a Headstart Center was not excessive in light of his past criminal history, his lack of remorse and lack of attempt to make restitution, and his inconsistent story about the crime; hence, his conviction and sentence were affirmed on appeal. State v. Washington, 691 So. 2d 345, 1997 La. App. LEXIS 895 (Apr. 2, 1997).

Although defendant’s sentence for 12 years at hard labor was the maximum penalty for simple burglary, pursuant to La. Rev. Stat. Ann. § 14:62, the trial court properly took into consideration the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1; therefore, the sentence imposed was not unconstitutionally harsh or excessive. State v. Cotton, 687 So. 2d 1074, 1997 La. App. LEXIS 50 (Jan. 22, 1997).

Circumstantial evidence was sufficient to convict defendant of attempted simple burglary where he was found in possession of a stolen microwave oven and where the yellow stains on his jacket matched the color of the walls of the burgled premises; defendant failed to offer any witnesses who could testify in regard to his activities or the manner in which his jacket was stained. State v. Taylor, 682 So. 2d 827, 1996 La. App. LEXIS 2499 (Oct. 30, 1996).

Sentence of one-half of the statutory maximum for the offense of attempted simple burglary was not grossly out of proportion to the seriousness of the offense and did not shock the sense of justice; the trial court properly considered defendant’s steady employment history, the fact that he did not have a juvenile record, that he was a high school graduate, and that he had received an honorable discharge from the armed services but the trial court also properly considered that he was a second felony offender. State v. Taylor, 682 So. 2d 827, 1996 La. App. LEXIS 2499 (Oct. 30, 1996).

Under La. Rev. Stat. Ann. § 14:62, the elements of the crime of simple burglary which must be proven are: (1) entry into a structure; (2) the entry being unauthorized; and (3) the specific intent to commit a felony or theft therein. State v. Mitchell, 684 So. 2d 6, 1996 La. App. LEXIS 2353 (Oct. 9, 1996).

Trial court erred in concluding that defendant’s prior conviction in Oklahoma for larceny from a house, Okla. Stat. tit. 21, § 1435, constituted a felony for the purposes of Louisiana’s habitual offender statute, La. Rev. Stat. Ann. § 15:529.1; the Oklahoma crime of larceny from the house did not require the same proof as Louisiana’s crime of simple burglary, La. Rev. Stat. Ann. § 14:62, and thus, the record did not support the trial court’s determination that the Oklahoma crime of larceny from the house corresponded to Louisiana’s offense of simple burglary. State v. Smith, 681 So. 2d 978, 1996 La. App. LEXIS 2225 (Sept. 27, 1996), remanded by La. App. 98-0710, 739 So. 2d 1011, 1999 La. App. LEXIS 1386 (La.App. 1 Cir. Apr. 1, 1999).

Although a two-year limitation for prosecution existed under La. Code Crim. Proc. Ann. art. 578, the time period was interrupted when defendant failed to appear at his arraignment for the offense of simple burglary in violation of La. Rev. Stat. Ann. § 14:62. State v. Foster, 669 So. 2d 1288, 1996 La. App. LEXIS 193 (Feb. 15, 1996).

Defendants’ conviction for unauthorized entry into a place of business was proper because the trailer was a structure where the trailer was enclosed on all sides and contained a door which the owner kept locked; it was of no relevance that the trailer was not connected to the actual business. State v. Lopez, 666 So. 2d 1200, 1995 La. App. LEXIS 3478 (Dec. 27, 1995).

The prisoner was not subjected to cruel and unusual punishment on the grounds that he was sentenced to serve 8 years, rather than the maximum 12 years for simple burglary under La. Rev. Stat. Ann. § 14:62; his sentence was not grossly out of proportion to the severity of his crimes, and the denial of good time was not purposeless or needless. Whittington v. Wall, 657 So. 2d 1058, 1995 La. App. LEXIS 1919 (June 23, 1995), writ denied by La. 95-1722, 674 So. 2d 979, 1996 La. LEXIS 1654 (La. June 7, 1996).

Witness’ testimony that she saw defendant come out of the vacant house carrying the stolen item was sufficient to prove simple burglary. State v. Martin, 647 So. 2d 437, 1994 La. App. LEXIS 3239 (Dec. 7, 1994).

Reasonable trier of fact could have concluded beyond a reasonable doubt that defendant was guilty of every essential element of simple burglary under La. Rev. Stat. Ann. § 14:62 from circumstantial evidence that defendant entered a building under the cover of darkness and fled when the police arrived, only seconds transpired between the triggering of the alarm and the arrival of the police, the owner had secured the building and not authorized anyone to enter, the chain securing the door was cut, files had been rifled, and a vending machine showed signs of entry. State v. Hall, 647 So. 2d 453, 1994 La. App. LEXIS 3176 (Dec. 7, 1994), writ denied by La. 95-2188, 691 So. 2d 69, 1997 La. LEXIS 813 (La. Mar. 17, 1997).

Defendant was properly convicted of simple burglary, a violation of La. Rev. Stat. Ann. § 14:62. after breaking into a trailer belonging to another, as the requisite statutory intent to commit a “theft” therein was supported by his then consumption of food, which was “something of value” supporting his conviction under the burglary statute. State v. Sonnier, 647 So. 2d 651, 1994 La. App. LEXIS 3306 (Dec. 7, 1994), writ denied by La. 95-2378, 690 So. 2d 31, 1997 La. LEXIS 748 (La. Mar. 14, 1997).

An act of unauthorized entry was an element to be proved in the the State’s case of simple burglary. State v. Gray, 639 So. 2d 421, 1994 La. App. LEXIS 1831 (June 22, 1994).

There was sufficient evidence to convict defendant of the simple burglary of an inhabited dwelling in violation of La. Rev. Stat. Ann. § 14:62.2, where his fingerprints were found at the scene of the crime and the owner of the pawn shop identified defendant as the person who pawned the stolen goods. State v. Timmons, 640 So. 2d 649, 1994 La. App. LEXIS 1588 (June 1, 1994).

Evidence was sufficient to sustain defendant’s conviction for simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, where the defendant did not have permission from the rightful owners of the home to be there, and the defendant should have known from the price of the alleged salvage rights he purchased that the deal was likely illegitimate. State v. Larpenteur, 636 So. 2d 1103, 1994 La. App. LEXIS 1229 (Apr. 28, 1994).

Pursuant to La. Rev. Stat. Ann. § 14:62, the crime of simple burglary was proven where the defendant broke into a vehicle without authorization, got into the vehicle, and sat in the driver’s seat, and offered no reasonable explanation as to why he had entered and sat in the van if his intent was merely to break the glass. State v. Augustus, 633 So. 2d 783, 1994 La. App. LEXIS 520 (Feb. 23, 1994), writ of certiorari denied by La. 94-0964, 642 So. 2d 1284, 1994 La. LEXIS 2030 (La. Sept. 2, 1994).

Defendant’s conviction for theft was reversed where the evidence would have been insufficient to support the convictions had the improper hearsay evidence been excluded. State in the Interest of K.W., 632 So. 2d 5, 1994 La. App. LEXIS 404 (Feb. 9, 1994).

Sufficient evidence was admitted at trial to prove that a defendant pursuant to La. Rev. Stat. Ann. §§ 14:27 and 14:62 attempted to break into an office building without authorization, to burglarize the vending machine. State v. Bonck, 613 So. 2d 1125, 1993 La. App. LEXIS 703 (Feb. 10, 1993), writ of certiorari denied by 620 So. 2d 840, 1993 La. LEXIS 2108 (La. 1993).

Trial court under La. Code Evid. art. 404(B)(1) committed reversible error in admitting evidence of a defendant’s participation in an alleged prior burglary of a vending machine in the same office building where he was charged with an attempted simple burglary that occurred four days later. State v. Bonck, 613 So. 2d 1125, 1993 La. App. LEXIS 703 (Feb. 10, 1993), writ of certiorari denied by 620 So. 2d 840, 1993 La. LEXIS 2108 (La. 1993).

Evidence was sufficient to sustain a defendant’s conviction of simple burglary under La. Rev. Stat. Ann. § 14:62 where he crawled into the cab of a truck, started it, drove the truck off a sales lot, and asked another person to help him hide the truck. State v. Morris, 614 So. 2d 180, 1993 La. App. LEXIS 369 (Feb. 3, 1993).

Defendant was properly convicted of simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, despite the lack of evidence of any forced entry into a closed mall shop, as circumstantial evidence, showing that he hid inside until closing, was more likely in view of defendant’s version of events, that he was exiting the building from an upper level bar and inadvertently got off the elevator at the wrong floor and wandered into the shop, given that the shop was then locked and that elevators did not stop after hours at the shop’s floor; under § 15:438, circumstantial evidence could support the conclusion that defendant made a statutorily proscribed “unauthorized entry” into the shop. State v. Walters, 604 So. 2d 184, 1992 La. App. LEXIS 2431 (Aug. 11, 1992), writ denied by 610 So. 2d 797, 1993 La. LEXIS 2 (La. 1993).

Imposition of the maximum 12-year sentence on defendant for simple burglary in violation of La. Rev. Stat. Ann. § 14:62 was not improper in light of defendant’s extensive criminal history and his age, youth, and size relative to his 91-year-old victim; hence, on appeal defendant’s sentence was affirmed. State v. Stephens, 1992 La. App. LEXIS 1526 (May 20, 1992).

Evidence was sufficient under the standards of La. Code Crim. Proc. Ann. art. 821 and La. Rev. Stat. Ann. § 15:438 to satisfy a rational juror that defendant was guilty beyond a reasonable doubt of attempted simple burglary in violation of La. Rev. Stat. Ann. §§ 14:27 and 14:62. State v. Jones, 596 So. 2d 1360, 1992 La. App. LEXIS 608 (Mar. 6, 1992), writ of certiorari denied by 598 So. 2d 373, 1992 La. LEXIS 1771 (La. 1992).

Where two of defendant’s fingerprints were found on items inside the victims’ home, the items with his fingerprints had remained in the victims’ home for a number of years, and the victims testified that they did not know defendant and that they had never given him permission to enter their home, there was sufficient evidence to support defendant’s conviction for simple burglary, a violation of La. Rev. Stat. Ann. § 14:62. State v. Thompson, 597 So. 2d 43, 1992 La. App. LEXIS 623 (Mar. 6, 1992), writ denied by 600 So. 2d 661, 1992 La. LEXIS 2353 (La. 1992).

Evidence was legally insufficient to convict defendant of simple burglary although viewed in a light most favorable to the State; the State could not persuade a rational jury that the State proved beyond a reasonable doubt that he had made even an unauthorized entry. State v. Harris, 577 So. 2d 220, 1991 La. App. LEXIS 458 (Mar. 5, 1991).

Where defendant went into a restricted area of the grocery store to allegedly use the restroom while the store was still open, and he was arrested in the store after it had been closed and locked for the night, the court affirmed his conviction for attempted simple burglary under La. Rev. Stat. Ann. art. 14:62 on the ground that his legal entry into the store did not excuse his unauthorized presence in the storage area or in the locked facility. State v. Bailey, 573 So. 2d 610, 1991 La. App. LEXIS 157 (Jan. 23, 1991).

Defendant’s conviction for simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, was reversed because there was no direct evidence linking him to the burglary where the officers could not identify the suspects and no fingerprints were found at the burglarized store; although defendant’s fingerprints were found on the suspect vehicle, the court found that that alone did not sufficiently connect him with the burglary. State v. Jacobs, 572 So. 2d 1140, 1990 La. App. LEXIS 2980 (Dec. 18, 1990).

State failed to prove that defendant burglarized a house, where there was no direct evidence such as fingerprints and where he was not observed entering or exiting the house, but was only seen with another individual who was carrying a stolen VCR. State v. Brass, 563 So. 2d 1281, 1990 La. App. LEXIS 1651 (June 27, 1990), writ of certiorari denied by 568 So. 2d 1056, 1990 La. LEXIS 2499 (La. 1990).

Evidence that defendant possessed money taken during a burglary, that he went to several stores in an attempt to dispose of the bills, and that he lived a short distance from the burgled premises was sufficient to convict him beyond a reasonable doubt of the offense of simple burglary in violation of La. Rev. Stat. Ann. § 14:62. State v. Jacobs, 558 So. 2d 1220, 1990 La. App. LEXIS 324 (Feb. 21, 1990), writ of certiorari denied by 564 So. 2d 319, 1990 La. LEXIS 1593 (La. 1990).

Accomplice’s testimony about a burglary and the seizure of a handgun from the accomplice was sufficient to support the defendant’s conviction for aggravated burglary. State v. Allen, 554 So. 2d 191, 1989 La. App. LEXIS 2468 (Dec. 6, 1989).

Specific intent to commit the crime of simple burglary was properly inferred from facts which showed that a defendant entered the window of a dwelling by removing an air conditioner and than proceeded to take other items from the house. State v. Ray, 547 So. 2d 1350, 1989 La. App. LEXIS 1433 (July 12, 1989), writ of certiorari denied by 553 So. 2d 470, 1989 La. LEXIS 2909 (La. 1989).

Evidence was unequivocal that defendant attempted to spend the night in the furniture store, and thus committed the crime of unauthorized entry of a place of business in violation of La. Rev. Stat. Ann. § 14:62. State v. Davis, 546 So. 2d 843, 1989 La. App. LEXIS 1312 (June 20, 1989).

Defendant’s conviction of simple burglary was affirmed because the evidence supported the conviction; defendant was not given permission to enter a vehicle owner’s car, defendant fled from police when questioned and threw down the exact amount of money the vehicle owner kept in the car, and tools used to break into the car where found in defendant’s vehicle that was parked nearby. State v. Bonhomme, 544 So. 2d 640, 1989 La. App. LEXIS 1007 (May 24, 1989).

Sentence of a prior felony offender to concurrent terms of eight years for burglary and two years for criminal damage to property was not excessive where he could have received 26 years imprisonment. State v. Townley, 539 So. 2d 1284, 1989 La. App. LEXIS 451 (Mar. 15, 1989), remanded by La. App. 97-1648, 715 So. 2d 150, 1998 La. App. LEXIS 2263 (La.App. 1 Cir. June 29, 1998).

Defendant’s motion for a directed verdict on the charge of aggravated robbery under La. Rev. Stat. Ann. § 14:60 was denied because the repairman’s testimony that defendant was in an apartment, armed with a knife, and wearing gloves; the owner’s testimony that the apartment was in disarray and that defendant entered without consent; and the evidence of a forced break-in through the window showed that defendant entered a dwelling with the specific intent to commit a felony or theft under former La. Rev. Stat. Ann. § 15:445 (now La. Rev. Stat. Ann. § 14.62). State v. Savage, 540 So. 2d 582, 1989 La. App. LEXIS 620 (Mar. 15, 1989).

State’s prosecution of defendant for simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, and for illegal possession of stolen things, a violation of La. Rev. Stat. Ann. § 14:69, did not place defendant in double jeopardy because each offense required proof of different facts. State v. George, 539 So. 2d 987, 1989 La. App. LEXIS 294 (Feb. 28, 1989).

Defendant’s conviction for simple burglary in violation of La. Rev. Stat. Ann. § 14:62 was affirmed where the requisite specific intent for the crime of simple burglary could be inferred from the circumstances of the transaction and the actions of defendant; specific intent did not have to be proven as a fact. State v. Thomas, 540 So. 2d 1150, 1989 La. App. LEXIS 324 (Feb. 28, 1989).

Defendant was properly convicted of burglary in violation of La. Rev. Stat. Ann. § 14:62; a carport was a “structure” and defendant’s unauthorized entry into the carport constituted a burglary within the meaning of the statute. State v. Freeman, 539 So. 2d 739, 1989 La. App. LEXIS 156 (Feb. 8, 1989), writ denied by 543 So. 2d 17, 1989 La. LEXIS 1340 (La. 1989).

Defendant’s sentence of ten years hard labor for simple burglary was less than the maximum allowed by law and was not excessive. State v. Griffin, 536 So. 2d 826, 1988 La. App. LEXIS 2819 (Dec. 20, 1988).

Defendant with an extensive juvenile record of theft, burglary, assault, battery, and attempted rape, and an adult record of arrests for robbery, disturbing the peace, and assault, was properly sentenced to ten years hard labor for simple burglary. State v. Griffin, 536 So. 2d 826, 1988 La. App. LEXIS 2819 (Dec. 20, 1988).

Evidence was sufficient to support defendant’s conviction for simple burglary of a store even though an ax found at the scene was never connected to him; specifically, the police officer testified that he caught defendant exiting the store carrying a crate of store merchandise in the middle of the night when the store was not open for business, and the owner of the store testified that he did not give defendant permission to enter his store or take any merchandise on the night in question. State v. Williams, 535 So. 2d 19, 1988 La. App. LEXIS 2412 (Nov. 29, 1988).

Evidence was sufficient to convict defendant of attempted simple burglary of a vehicle, where the eyewitness and other evidence showed that defendant’s friend was in the subject vehicle without the permission of its owner, the vehicle’s window was shattered, indicating an illegal entry, the vehicle’s steering column was broken into, defendant was in the company of his friend before and after the break-in, and defendant’s behavior and actions were consistent with those of a lookout, making defendant involved and consequently a principal. State v. Williams, 532 So. 2d 1190, 1988 La. App. LEXIS 2130 (Oct. 12, 1988).

Unauthorized entry of any dwelling, vehicle, watercraft, or other structure, movable or immovable, with the intent to commit a felony or any theft therein are the essential elements of the crime of simple burglary under La. Rev. Stat. Ann. § 14:62. State v. Lott, 535 So. 2d 963, 1988 La. App. LEXIS 1897 (Sept. 21, 1988).

La. Rev. Stat. Ann. § 14:62.4 was constitutional because it was a derivative of La. Rev. Stat. Ann. § 14:62, which was found constitutional; § 14:62.4 was not vague because it fully described the term business and because no person of ordinary intelligence would consider a state employment office in any other capacity than a place of business. State v. Coleman, 528 So. 2d 192, 1988 La. App. LEXIS 1640 (July 6, 1988), writ of certiorari denied by 533 So. 2d 373, 1988 La. LEXIS 2802 (La. 1988).

Defendant had the specific intent required under former La. Rev. Stat. Ann. § 15:445 (now La. Rev. Stat. Ann. § 14:62), to commit a simple burglary where he entered the building by throwing concrete through the window and part of the business’ telephone system was destroyed. State v. Skipper, 527 So. 2d 1171, 1988 La. App. LEXIS 1369 (June 22, 1988), writ of certiorari denied by 559 So. 2d 132, 1990 La. LEXIS 535 (La. 1990).

Simple burglary conviction under La. Rev. Stat. Ann. § 14:62 was proven by sufficient evidence that defendant’s armed entry into the apartment of his estranged wife, who was not legally separated from defendant, was unauthorized because the apartment, in which defendant had no proprietary interest, was not a community obligation under La. Civ. Code Ann. art. 2360 but the separate obligation and dwelling of the wife. State v. Woods, 526 So. 2d 443, 1988 La. App. LEXIS 1088 (May 12, 1988).

Defendant’s conviction for simple burglary, in violation of La. Rev. Stat. Ann. § 14:62, was supported by sufficient evidence, under La. Code Crim. Proc. Ann. art. 821, because the police apprehended him in a building behind a broken window with burglary tools in his hand and items in the building had been moved. State v. Lewis, 525 So. 2d 215, 1988 La. App. LEXIS 905 (Apr. 19, 1988), writ of certiorari denied by 531 So. 2d 469, 1988 La. LEXIS 2178 (La. 1988).

Evidence was sufficient to support convictions under La. Rev. Stat. Ann. § 14:62 where defendant was discovered inside two warehouses, which had been illegally entered, without authority and in possession of items that belonged to the warehouse. State v. Williams, 522 So. 2d 1171, 1988 La. App. LEXIS 793 (Mar. 10, 1988).

Where appellant was convicted of burglary under La. Rev. Stat. Ann. § 14:62, the conviction was supported by sufficient evidence where his intent was shown by circumstantial evidence, as per former La. Rev. Stat. Ann. § 15:445 (now La. Code Evid. Ann. art. 404), and the circumstantial evidence indicated that if all facts were assumed proved that the evidence tended to prove, the evidence excluded every reasonable hypothesis and proved guilt pursuant to La. Rev. Stat. Ann. § 15:438. State v. Schlessinger, 525 So. 2d 50, 1988 La. App. LEXIS 126 (Feb. 3, 1988).

Defendant’s entry into a locked area with intent to steal money or bus tickets supported his conviction of burglary under La. Rev. Stat. Ann. § 14:62. State v. Perkins, 517 So. 2d 314, 1987 La. App. LEXIS 10750 (Nov. 10, 1987).

Defendant’s conviction for simple burglary in violation of La. Rev. Stat. Ann. § 14:62 was reversed where circumstantial evidence of unauthorized entry of a trailer consisting only of defendant’s presence at the scene had not excluded every reasonable hypothesis of innocence. State v. Irvine, 515 So. 2d 658, 1987 La. App. LEXIS 10606 (Nov. 4, 1987), reversed by 535 So. 2d 365, 1988 La. LEXIS 2427 (La. 1988).

Defendant placing his foot in the doorway to prevent the occupant from closing the door and keeping him out of her residence was sufficient action under La. Rev. Stat. Ann. § 14:62.3 to convict him of unauthorized entry of an inhabited dwelling. State v. Falls, 508 So. 2d 1021, 1987 La. App. LEXIS 9668 (June 1, 1987).

Because the evidence presented by the state did not prove beyond a reasonable doubt that defendant broke into the house so that defendant’s brother could live there temporarily, the evidence was insufficient to support a conviction for burglary. State v. Jacobs, 504 So. 2d 817, 1987 La. LEXIS 8981 (Apr. 6, 1987).

Where defendant was acting as his accomplice’s lookout, his intent to participate in the attempted burglary could be inferred from the circumstances, in particular his flight from the scene when the detective arrived, and he could be convicted as a principal. State v. Brown, 504 So. 2d 1055, 1987 La. App. LEXIS 8926 (Mar. 4, 1987), writ of certiorari denied by 506 So. 2d 1223, 1987 La. LEXIS 9265 (La. 1987).

Defendant’s sentence of seven years at hard labor for simple burglary was not excessive merely because his co-defendant received a lighter sentence. State v. Wiggins, 502 So. 2d 292, 1987 La. App. LEXIS 8609 (Feb. 4, 1987).

Evidence was sufficient to convict defendant of simple burglary of a vehicle under La. Rev. Stat. Ann. § 14:62, where defendant and an accomplice stole fishing equipment from a parked pickup truck while the victim was fishing in a boat, where the victim and an eyewitness saw the burglary, where the eyewitness wrote down the license plate number of the car used in the burglary, where the car belonged to defendant, where the accomplice implicated defendant in the burglary, where defendant gave police the name of the person to whom he sold one of the items stolen from the truck, and where the police recovered the item from that person. State v. Stewart, 498 So. 2d 236, 1986 La. App. LEXIS 8308 (Nov. 12, 1986).

After viewing the evidence in the light most favorable to the prosecution, any rational trier of fact could have found the essential elements of the crime of attempted simple burglary, as defined by La. Rev. Stat. Ann. §§ 14:62, 14:27, 14:10, beyond a reasonable doubt; futhermore, under La. Rev. Stat. Ann. § 15:438, the finder of fact was satisfied that the overall evidence excluded every reasonable hypothesis of innocence where defendant admittedly had no permission to be in the mobile home and forced entry was apparent. State v. Scott, 496 So. 2d 571, 1986 La. App. LEXIS 7899 (Oct. 15, 1986), remanded by, writ denied in part by 501 So. 2d 766, 1987 La. LEXIS 8595 (La. 1987).

As La. Const. art. I, § 20 prohibited the imposition of excessive punishment, defined as grossly out of proportion to the severity of the offense or nothing more than the needless and purposeless imposition of pain and suffering, defendant’s sentence for simple burglary, presumptively set forth in La. Rev. Stat. Ann. § 14:62, and for adjudication as a multiple felon as per La. Rev. Stat. Ann. § 15:529.1(A)(1) was not an abuse of discretion or unnecessarily severe where the trial court fully considered the range of sentencing alternatives and individualized the sentence. State v. Scott, 496 So. 2d 571, 1986 La. App. LEXIS 7899 (Oct. 15, 1986), remanded by, writ denied in part by 501 So. 2d 766, 1987 La. LEXIS 8595 (La. 1987).

Imposition of a suspended sentence of four years imprisonment at hard labor was not excessive for the first-felony offense of simple burglary where defendant had a transient employment record and lifestyle, a prior arrest and a prior conviction unrelated to that arrest, which conviction was for unauthorized use of a movable. State v. Olds, 494 So. 2d 1255, 1986 La. App. LEXIS 7673 (Sept. 24, 1986).

Viewing this evidence in a light most favorable to the prosecution, a rational trier of fact could have concluded beyond a reasonable doubt that defendant was guilty of simple burglary in violation of La. Rev. Stat. Ann. § 14:62 by an unauthorized entry into a retail shop with the intent to commit a theft therein; the defendant was caught in the act running out of the building through a broken glass door by police officers that responded to an alarm at the store. State v. Roy, 491 So. 2d 503, 1986 La. App. LEXIS 7443 (July 21, 1986).

A defendant was properly convicted of simple burglary under La. Rev. Stat. Ann. § 14:62 because the evidence clearly showed that he gained entry to a residence by breaking through a storm door, entered the home with the intent to commit a felony therein, and he was clearly identified by the residents as the man who burglarized their home. State v. Lewis, 489 So. 2d 1055, 1986 La. App. LEXIS 7056 (May 28, 1986), writ of certiorari denied by 493 So. 2d 1218, 1986 La. LEXIS 7161 (La. 1986).

Although the trial court committed a patent sentencing error by improperly sentencing defendant to the maximum sentence without the benefit of parole or probation, defendant’s simple burglary in violation of La. Rev. Stat. Ann. § 14:62 was upheld accordingly. State v. Grant, 486 So. 2d 901, 1986 La. App. LEXIS 6568 (Mar. 25, 1986).

Both simple burglary, La. Rev. Stat. Ann. § 14:62, and unauthorized entry of an inhabited dwelling, La. Rev. Stat. Ann. § 14:62.3, are lesser included offenses of the crime of simple burglary of an inhabited dwelling, La. Rev. Stat. Ann. § 14:62.2. State v. Spindler, 477 So. 2d 872, 1985 La. App. LEXIS 9899 (Oct. 11, 1985).

Circumstantial evidence, which included defendant’s fingerprints on a tampered store burglar alarm siren, coupled with the owner’s inspection of the same the day prior to the date of the crime, which revealed no evidence of tampering, supported attempted simple burglary conviction. State v. Moore, 477 So. 2d 1231, 1985 La. LEXIS 9571 (Oct. 8, 1985), writ denied by 480 So. 2d 739, 1986 La. LEXIS 5450 (La. 1986), writ of certiorari denied by 480 So. 2d 741, 1986 La. LEXIS 5442 (La. 1986).

It was error patent to accept defendant’s guilty plea to middle-grade theft, a violation of La. Rev. Stat. Ann. § 14:67, upon being charged with simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, as middle-grade theft was not a lesser-included offense of simple burglary, and as the guilty plea was to a crime nonresponsive, under La. Code Crim. Proc. Ann. art. 814, to the original information; a guilty plea to a charge that did not conform to the original information was error patent on the face of the record. State v. Taylor, 476 So. 2d 929, 1985 La. App. LEXIS 9828 (Sept. 25, 1985).

Specific intent required in a burglary prosecution need not be proven as a fact, but may be inferred from the circumstances of the transaction and the defendant’s actions. State v. Long, 473 So. 2d 901, 1985 La. App. LEXIS 9511 (Aug. 2, 1985).

Defendant convicted of simple burglary upon a plea of guilty was properly sentenced to four years at hard labor where he had a prior DWI conviction and a charge of carrying an illegal weapon for which a bench warrant was issued. State v. Lincoln, 471 So. 2d 1194, 1985 La. App. LEXIS 9006 (June 26, 1985).

Defendant charged with three burglaries who pled guilty to one of them, who had a juvenile history of delinquency and probation, and was arrested after the burglary for which he was sentenced, was properly sentenced to three years hard labor. State v. Tedder, 471 So. 2d 1176, 1985 La. App. LEXIS 9014 (June 26, 1985).

Evidence was sufficient to sustain defendants’ convictions for simple burglary where the jury chose to believe the testimony of the state’s witnesses, a police officer and an eyewitness, over defendants’ conflicting testimony that they were unwitting accomplices to a third man. State v. Sheppard, 472 So. 2d 267, 1985 La. App. LEXIS 8732 (June 25, 1985).

Defendant who had a criminal history of at least one felony conviction and several misdemeanor offenses, and a recent offense in California which involved a firearm, was properly sentenced to three years at hard labor for simple burglary. State v. Johnson, 471 So. 2d 1019, 1985 La. App. LEXIS 8753 (June 25, 1985).

Defendant’s conviction for simple burglary in violation of La. Rev. Stat. Ann. § 14:62 was affirmed where the testimony of witnesses circumstantially showed that defendant was not authorized to enter a victim’s vehicle; thus, an essential element of the crime of simple burglary was established. State v. Torres, 470 So. 2d 319, 1985 La. App. LEXIS 8876 (May 13, 1985).

Defendant’s conviction for simple burglary in violation of La. Rev. Stat. Ann. § 14:62 was affirmed where the evidence established unauthorized entry of an automobile, and an inferred intent to commit a theft of a radio that was found lying on the car seat after defendant had fled. State v. George, 466 So. 2d 678, 1985 La. App. LEXIS 8473 (Mar. 11, 1985).

Evidence was sufficient to support a conviction under La. Rev. Stat. Ann. § 14:62 where defendant was found on the roof of the premises, which had been broken into and rifled, with tools; defendant also confessed. State v. Williams, 463 So. 2d 102, 1985 La. App. LEXIS 8115 (Jan. 30, 1985).

Insured’s claim under a burglary insurance policy was properly rejected under La. Rev. Stat. Ann. §§ 14:62 and 22:6(6); the policy contained a clause that restricted liability to claims that included visible evidence of forced entry; a fence that surrounded an office building and was cut did not comprise not part of the insured’s premises, and there was no sign of forced entry to the office building. Delta Decks, Inc. v. United States Fire Ins. Co., 463 So. 2d 653, 1985 La. App. LEXIS 8183 (Jan. 11, 1985).

Evidence supported a conviction for simple burglary where crime lab analysis of glass found on defendant’s person and clothing matched that found in a store that had been burglarized. State v. Aitch, 465 So. 2d 27, 1984 La. App. LEXIS 10314 (Dec. 28, 1984).

Trial court properly convicted defendant for simple burglary in violation of La. Rev. Stat. Ann. section 14:62 because he aided and encouraged the commission of the burglary, inquired where he could the tires, and was found in possession of stolen tires. State v. Hopson, 464 So. 2d 18, 1984 La. App. LEXIS 10310 (Dec. 28, 1984), writ of certiorari denied by 467 So. 2d 537, 1985 La. LEXIS 8580 (La. 1985).

Defendant’s possession of stolen property a few minutes after police received a call about a burglary, and his initial attempt to flee when being told to stop, was sufficient to support his conviction for simple burglary, in spite of his story that he unknowingly bought the items from others. State v. Credit, 455 So. 2d 1238, 1984 La. App. LEXIS 9495 (Aug. 31, 1984).

Imposition of the maximum sentence for simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, was not an abuse of the trial court’s discretion considering defendant’s criminal record, his role in the crime, and the finding that any lesser sentence would have deprecated the seriousness of his criminal activities and would have presented an undue risk of the future commission of other crimes by him. State v. Savage, 454 So. 2d 288, 1984 La. App. LEXIS 9281 (July 3, 1984).

Evidence was sufficient for a jury to convict defendants of simple burglary where defendants broke the window of a service station with a piece of concrete and removed a tire. State v. Savage, 454 So. 2d 288, 1984 La. App. LEXIS 9281 (July 3, 1984).

Where the sentence of four years upon defendant’s guilty plea to simple burglary of an inhabited dwelling in violation of La. Rev. Stat. Ann. § 14:62.2 was less than one-half of the maximum twelve years which could be imposed under La. Rev. Stat. Ann. § 14:62, the sentence imposed was not severe nor was a remand necessary for the trial judge to fully comply with La. Code Crim. Proc. Ann. art. 894.1. State v. Ealy, 451 So. 2d 1351, 1984 La. App. LEXIS 9227 (June 26, 1984).

Where a man was observed moving about inside a van parked in a service station in the early morning hours and the van did not belong to him nor did he have permission to be in it, he was properly convicted of simple burglary of a motor vehicle in violation of La. Rev. Stat. § 14:62, especially where he sought to flee the scene and threw down a screw driver, upon the arrival of police State v. Pierce, 450 So. 2d 730, 1984 La. App. LEXIS 8813 (May 14, 1984).

Trial court properly sentenced 18-year old defendant to six years at hard labor on a conviction for simple burglary under La. Rev. Stat. Ann. § 14:62 and La. Code Crim. Proc. Ann. art. 893.1 where the trial court had taken defendant’s youth into consideration in its determination of the sentence. State v. Ratigan, 446 So. 2d 525, 1984 La. App. LEXIS 8210 (Mar. 7, 1984).

Sentences of eight years each for convictions on two counts of simple burglary, with the sentences to run consecutively, were not excessive given defendant’s long record of criminal activity. State v. Lewis, 445 So. 2d 195, 1984 La. App. LEXIS 8022 (Feb. 1, 1984), writ of certiorari denied by 446 So. 2d 1231, 1984 La. LEXIS 8590 (La. 1984).

Defendant’s mere possession of stolen property was insufficient to maintain his conviction for simple burglary under La. Rev. Stat. Ann. § 14:62 because there was no evidence presented linking defendant to the unauthorized entry of the mobile home. State v. Brown, 445 So. 2d 422, 1984 La. LEXIS 8067 (Jan. 16, 1984).

In a prosecution for three counts of burglary, where a conviction was based on circumstantial footprint evidence leading up to three different businesses, and although a rational trier of fact could conclude that the evidence established guilt beyond a reasonable doubt, a trial court’s imposition of three separate habitual offender sentences on each count was reversed because the offenses had all occurred on the same day. State v. Singleton, 444 So. 2d 343, 1983 La. App. LEXIS 9995 (Dec. 22, 1983).

Where defendant entered a school and was in the act of misappropriating the speakers to his own use when he was thwarted by the security guard, there was sufficient evidence that defendant had the requisite intent to commit a theft, and thus, that defendant committed a burglary. State v. Johnson, 442 So. 2d 719, 1983 La. App. LEXIS 9661 (Nov. 22, 1983).

Sentences of five years on each of five counts of simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, to run concurrently, were not excessive as consecutive sentences of 12 years could have been imposed for each of the five counts. State v. McElveen, 439 So. 2d 601, 1983 La. App. LEXIS 9411 (Oct. 11, 1983).

Rational trier of fact could have found defendant guilty of simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, beyond a reasonable doubt from defendant’s possession of the stolen guns on the day after the burglary and admission that they were stolen during the burglary. State v. Laprime, 437 So. 2d 1124, 1983 La. LEXIS 11390 (Sept. 2, 1983).

Trial judge did not abuse his discretion in sentencing defendant to three years for simple burglary and to eight years as a habitual offender based on two prior convictions where the sentence fell within the parameters of the sentencing guidelines and where the trial judge adequately explained his reasons for doing so. State v. Jacobs, 435 So. 2d 1014, 1983 La. App. LEXIS 9137 (Aug. 23, 1983).

Where defendant was convicted of four counts of attempted simple burglary and was sentenced to four consecutive terms of 12 years at hard labor, the sentence was not excessive on the grounds that his sentence was enhanced because he was a second felony offender and that the trial judge properly considered the sentencing factors. State v. Brooks, 434 So. 2d 1171, 1983 La. App. LEXIS 9022 (June 28, 1983), writ of certiorari denied by 440 So. 2d 727, 1983 La. LEXIS 11778 (La. 1983).

Trial court, in imposing a sentence of four years’ imprisonment for simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, took into consideration the guidelines and mitigating circumstances set forth in La. Code Crim. Proc. Ann. art. 894.1 and individualized the sentence to defendant for the particular crime involved, considering that defendant associated with persons convicted of crimes, that defendant and the child she was carrying would get good pre- and post-natal care in prison, that defendant always went back to her old habits at the end of probation, and that defendant needed confinement for the crime even though it worked a hardship on her family to care for her three other children. State v. Benton, 432 So. 2d 334, 1983 La. App. LEXIS 8562 (May 17, 1983).

Defendant was not entitled to relief from his sentences of five years on a charge of simple burglary and two years on a charge of theft of an amount more than $ 500; although the trial court did not consider the statutory sentencing guidelines pursuant to La. Code Crim. Proc. Ann. art. 894.1, there was no substantial possibility that defendant’s sentences were excessive where they were entered pursuant to a plea bargain, were well within the statutory limits, and were to run concurrently. State v. Vallare, 430 So. 2d 1336, 1983 La. App. LEXIS 8373 (Apr. 13, 1983).

Sentence of eight years on each of two counts of simple burglary, with the sentences to run consecutively, was within the statutory limits and not excessive. State v. Lewis, 431 So. 2d 125, 1983 La. App. LEXIS 8387 (Apr. 13, 1983), remanded by 437 So. 2d 1144, 1983 La. LEXIS 11411 (La. 1983).

Defendant’s conviction for simple burglary was affirmed where a jury could reasonably infer defendant’s intent from the circumstances associated with his unauthorized entry into a vacant house and removal of several air conditioners State v. Oliney, 430 So. 2d 1294, 1983 La. App. LEXIS 8301 (Apr. 5, 1983).

Defendant’s sentences imposed with respect to his convictions on two counts of simple burglary in violation of La. Rev. Stat. Ann. § 14:62 were proper when the sentences were not excessive in nature and when the consecutive sentences were justified by the trial court’s rationale. State v. Williams, 431 So. 2d 98, 1983 La. App. LEXIS 8306 (Apr. 5, 1983), writ denied by La. 2001-0653, 800 So. 2d 872, 2001 La. LEXIS 3706 (La. Nov. 2, 2001).

Trial court did not violate constitutional and statutory sentencing procedures where it imposed a heavier penalty upon resentencing for simple burglary after discovering that defendant had twice been adjudicated a delinquent for burglary and theft; the reformation of his sentence from 18 months to six years at hard labor did not amount to cruel, excessive and unusual punishment in contravention of the U.S. Const. amend. VIII and La. Const. art. 1 § 20 considering his recidivism, and the fact that the offense of simple burglary carried a maximum sentence of 12 years at hard labor pursuant to La. Rev. Stat. Ann. § 14:62. State v. Guajardo, 428 So. 2d 468, 1983 La. LEXIS 9901 (Feb. 23, 1983).

Defendant’s conviction for simple burglary was reversed because he did not remove any property from the premises nor did he commit a felony within his neighbor’s home and the only evidence of an intent to burglarize the home was his presence there. State v. Jones, 426 So. 2d 1323, 1983 La. LEXIS 9582 (Jan. 21, 1983).

Defendant was properly convicted of simple burglary in violation of La. Rev. Stat. Ann. § 14:62, based on proof of the corpus delicti and of a voluntary confession, because where details of a proven corpus delicti were corroborated by a voluntary confession the confession was admissible and independent evidence that he committed the crime was not necessary. State v. Reed, 420 So. 2d 950, 1982 La. LEXIS 12241 (Oct. 18, 1982).

State produced sufficient evidence to sustain defendant’s conviction for simple burglary in violation of La. Rev. Stat. Ann. § 14:62 where there was evidence that defendant did not have authority to enter the victim’s house or remove its contents but was seeing doing both; hence, on appeal the court affirmed defendant’s conviction and sentence. State v. Buxton, 416 So. 2d 71, 1982 La. LEXIS 11382 (June 21, 1982).

Defendant’s conviction for aggravated burglary was improper where no one was present in the movable at the time defendant burglarized it; the conviction should have been for simple burglary. State v. Goods, 403 So. 2d 1205, 1981 La. LEXIS 10013 (Sept. 8, 1981).

Evidence was sufficient to support the jury’s findings that the defendant entered a pipe yard that was completely enclosed and inaccessible to entry by the public, which was properly considered a “building-type structure,” the invasion of which was prohibited. State v. Haarala, 398 So. 2d 1093, 1981 La. LEXIS 8075 (May 18, 1981).

Sentence of four years at hard labor for simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, was not excessive where the crime carried a maximum sentence of 12 years, defendant had been placed on probation for a juvenile offense and sent to the State Training Institute, he was paroled from the State Training Institute and committed another offense for which his parole was revoked, and he was returned to the institute. State v. Artis, 391 So. 2d 847, 1980 La. LEXIS 9524 (Dec. 15, 1980).

Where the State failed to prove defendant’s specific intent, as contemplated by La. Rev. Stat. Ann. § 14:10, to enter a building in order to burgle the property, a conviction for attempted simple burglary was dismissed, as such intent was an essential element of the crime. State v. Marcello, 385 So. 2d 244, 1980 La. LEXIS 7854 (June 23, 1980).

Because the crime of simple burglary of an inhabited dwelling required proof of an essential element, an inhabited dwelling, which was not found in the crime charged, simple burglary of an inhabited dwelling was not a lesser-included offense of simple burglary. State v. Cook, 372 So. 2d 1202, 1979 La. LEXIS 6856 (June 25, 1979), overruled in part by State v. Jackson, La. 2004-2863, 916 So. 2d 1015, 2005 La. LEXIS 2483 (La. Nov. 29, 2005).

Trial court properly permitted the State to ask the victim of the robbery whether or not he had given defendant permission to go into the victim’s residence; the question was relevant to prove that defendant had entered the victim’s residence without the owner’s authorization, which was an essential element of the crime per La. Rev. Stat. Ann. § 14:62, which the State was required to prove. State v. Jackson, 362 So. 2d 1082, 1978 La. LEXIS 6325 (Sept. 5, 1978).

Where defendant climbed a ten foot high tin fence into an auto wrecking yard, intent upon stealing tools stored in a shed within the yard, the fenced yard did not constitute a “structure,” within the meaning of La. Rev. Stat. Ann. § 14:62, and his conviction for simple burglary was reversed for lack of any proof of one of the essential elements of the crime of burglary charged. State v. Alexander, 353 So. 2d 716, 1977 La. LEXIS 4761 (Dec. 19, 1977).

Pursuant to La. Rev. Stat. Ann. § 14:62, defendant’s intent to commit a theft of beer was established, apparently relying upon an officer’s testimony that defendant said he broke into the building to get something to drink; in addition, the evidence was to the effect that defendant had a hacksaw blade and file in his pocket and a pair of socks over his hands when he was apprehended. State v. Dickerson, 353 So. 2d 262, 1977 La. LEXIS 6792 (Dec. 19, 1977), overruled by State v. Cox, 369 So. 2d 118, 1979 La. LEXIS 7265 (La. 1979).

Defendant could no invoke insufficiency of the evidence in overturning his conviction for simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, because “insufficiency,” for purposes of a judgment of acquittal under La. Code Crim. Proc. Ann. art. 778, meant no evidence in support thereof, and “some” evidence, including defendant’s fingerprints on the broken and recently washed storefront window, linked him to the crime. State v. Penson, 351 So. 2d 1181, 1977 La. LEXIS 6843 (Nov. 14, 1977).

Trial court was required to instruct a jury that “attempted simple burglary” was a responsive verdict to the charge of simple burglary. State v. Martin, 351 So. 2d 92, 1977 La. LEXIS 6444 (Oct. 10, 1977).

There was no error in the trial court’s inclusion of the superfluous general intent definition in the jury charge and its failure to specifically state that specific intent was required because the jury was read the definition of simple burglary under La Rev. Stat. Ann. § 14:62 and the case did not present any complex issues with regard to intent. State v. Anderson, 343 So. 2d 135, 1977 La. LEXIS 4888 (Feb. 28, 1977).

Police had probable cause to arrest defendant for burglary considering that he matched the description of the burglary suspect, he was wet, and he had been picked up about one block, by way of canal, from the burglarized residence. State v. Randolph, 337 So. 2d 498, 1976 La. LEXIS 4392 (Sept. 13, 1976).

Defendant’s attempted simple burglary conviction, in violation of La. Rev. Stat. Ann. § 14:62, was proper when both direct and circumstantial evidence supported the contention that defendant burglarized the school. State v. Matthews, 329 So. 2d 678, 1976 La. LEXIS 3890 (Mar. 29, 1976).

Defendants’ convictions for simple burglary in violation of La. Rev. Stat. Ann. § 14:62 were affirmed on appeal in light of evidence that the gas station proprietor had not given them permission to enter the station, that the station had been broken into, and that items exactly like those missing from the station were found in defendants’ car. State v. Nunez, 319 So. 2d 765, 1975 La. LEXIS 4609 (Oct. 1, 1975).

Defendant’s motion to quash an information charging him with simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, should have been denied because, although the information did not allege that defendant entered the vehicle, it was sufficient for the information to allege that defendant raised the hood of the vehicle and removed the battery without the owner’s consent. State v. Pierre, 320 So. 2d 185, 1975 La. LEXIS 4657 (Oct. 1, 1975).

Where there was no showing that African-Americans had been excluded from the jury, there was no basis to recuse the assistant district attorney assigned to the case because he had previously represented the defendant in another matter, the defendant’s motion for a directed verdict was without merit, the prosecutor did not violate La. Crim. Code. Proc. Ann. art. 774, and the defendant’s conviction and sentence for simple burglary pursuant to La. Rev. Stat. Ann. § 14:62 were affirmed. State v. Johnson, 310 So. 2d 600, 1975 La. LEXIS 3585 (Mar. 31, 1975).

Defendant objected to the imposition of a nine-year sentence for defendant’s conviction of simple burglary on the grounds that it was excessive in light of defendant’s age and guilty plea; however, the sentence imposed was within the statutory limits and the court could not review its length or severity. State v. Frank, 310 So. 2d 110, 1975 La. LEXIS 4311 (Mar. 31, 1975).

The elements of burglary were met by the unauthorized entry into an open carport. State v. Baggett, 292 So. 2d 201, 1974 La. LEXIS 3275 (Mar. 25, 1974).

A carport, included within the frame and roof of the home and fenced to prevent entry, is a “structure”, whether regarded as part of the home or instead as an independent structure with a roof and two walls and entirely fenced against entry by the public. State v. Baggett, 292 So. 2d 201, 1974 La. LEXIS 3275 (Mar. 25, 1974).

A child was discharged from the jurisdiction of the juvenile court on a charge of simple burglary where there was no evidence, apart from the mere fact of the child’s presence in an automobile utilized by adult offenders, none of whom testified, that the child either entered the premises or intended to steal. In re State in Interest of Wesley, 285 So. 2d 308, 1973 La. App. LEXIS 7019 (Nov. 2, 1973).

La. Rev. Stat. Ann. § 14:62 still required an unauthorized entry and an intent to steal even after the abolishment of the “breaking” requirement. State v. Dunn, 263 LA. 58, 267 So. 2d 193, 1972 La. LEXIS 5387 (Oct. 4, 1972).

Where defendant was convicted of simple burglary, the conviction was proper; the short form of the bill of information was sufficient to inform defendant of the nature and charge against him. State v. Taylor, 253 LA. 653, 219 So. 2d 484, 1969 La. LEXIS 3092 (Jan. 20, 1969).

A bill of information’s description of the subject of a burglary as “Elkhorn Lodge” sufficiently identified the place as a building or structure. State v. Perkins, 249 LA. 680, 190 So. 2d 95, 1966 La. LEXIS 2287 (June 30, 1966).

Information charging that defendant did wilfully, unlawfully, and feloniously break and enter the store of an individual clearly connoted that a place or structure was illegally entered and that it was owned by the individual. State v. Rowan, 246 LA. 38, 163 So. 2d 87, 1964 La. LEXIS 2471 (Mar. 30, 1964).

Although defendant entered a building that was open to the general public during office hours, he nevertheless entered the offices with the intent to commit theft, and he was properly convicted of simple burglary of a room or structure under La. Rev. Stat. Ann. § 14:62. State v. Route, 221 LA. 50, 58 So. 2d 556, 1952 La. LEXIS 1172 (Mar. 24, 1952).

••• Larceny & Theft

•••• General Overview. — Simple burglary has substantially inchoate or incomplete elements, that is, an unauthorized entering of a vehicle with the intent to commit a crime therein, and if the intent is present, an actual theft does not have to be consummated; simple burglary is also attempted theft. State v. Craig, 747 So. 2d 604, 1999 La. App. LEXIS 2337 (Aug. 18, 1999).

Defendant was properly convicted of simple burglary, a violation of La. Rev. Stat. Ann. § 14:62. after breaking into a trailer belonging to another, as the requisite statutory intent to commit a “theft” therein was supported by his then consumption of food, which was “something of value” supporting his conviction under the burglary statute. State v. Sonnier, 647 So. 2d 651, 1994 La. App. LEXIS 3306 (Dec. 7, 1994), writ denied by La. 95-2378, 690 So. 2d 31, 1997 La. LEXIS 748 (La. Mar. 14, 1997).

Specific intent to commit a theft were properly inferred from evidence that a defendant entered a business by kicking down a door in the early morning hours, ransacked the office, and fled when ordered to stop by a police officer. State v. Bell, 581 So. 2d 384, 1991 La. App. LEXIS 1442 (May 30, 1991).

A jury was entitled to discredit defendant’s claim of intoxication under La. Rev. Stat. Ann. §§ 14:10 and 14:15, and to convict defendant of simple burglary under La. Rev. Stat. Ann. § 14:62 and theft under La. Rev. Stat. Ann. § 14:67, where the state’s witnesses testified that defendant’s actions in trying to remove a child’s car seat and throwing a tool box over a fence were inconsistent with being drunk. State v. Rogers, 464 So. 2d 955, 1985 La. App. LEXIS 8257 (Feb. 12, 1985).

••• Receiving Stolen Property

•••• General Overview. — An appellate court performed an independent review of the pleadings, minute entries, bill of information, and transcripts in the appeal record and determined that (1) defendant was properly charged by bill of information with simple burglary in violation of La. Rev. Stat. Ann. § 14:62 and with possession of stolen goods worth more than $ 500 in violation of La. Rev. Stat. Ann. § 14:69(B)(1), (2) the bill was signed by an assistant district attorney, (3) the defendant was present and represented by counsel at arraignment, motion hearings, the plea, and sentencing, (4) the sentence was legal, and (5) there was no non-frivolous issue and no trial court ruling that supported the appeal; further, defendant was apprehended hiding in the kitchen of a construction company’s building after a silent alarm had been tripped, it appeared that defendant had been trying to pry open a vending machine, and outside of the building was a truck that belonged to someone other than defendant who had not given defendant permission to drive it. State v. Naquin, 719 So. 2d 1097, 1998 La. App. LEXIS 2637 (Sept. 16, 1998).

State’s prosecution of defendant for simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, and for illegal possession of stolen things, a violation of La. Rev. Stat. Ann. § 14:69, did not place defendant in double jeopardy because each offense required proof of different facts. State v. George, 539 So. 2d 987, 1989 La. App. LEXIS 294 (Feb. 28, 1989).

• Accessories

•• General Overview. — Evidence was sufficient to convict defendant as a principal to simple burglary of vehicles, La. Rev. Stat. Ann. § 14:62, where it showed he knowingly helped plan the crimes and accompanied his co-defendants to the scene, and that the jury was aware that defendant had actually committed an earlier car burglary six days before. State v. Jetton, 756 So. 2d 1206, 2000 La. App. LEXIS 735 (Apr. 5, 2000), writ denied by La. 2000-1568, 787 So. 2d 299, 2001 La. LEXIS 851 (La. Mar. 16, 2001).

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — A child was discharged from the jurisdiction of the juvenile court on a charge of simple burglary where there was no evidence, apart from the mere fact of the child’s presence in an automobile utilized by adult offenders, none of whom testified, that the child either entered the premises or intended to steal. In re State in Interest of Wesley, 285 So. 2d 308, 1973 La. App. LEXIS 7019 (Nov. 2, 1973).

• Arrests

•• Probable Cause. — Police had probable cause to arrest defendant for burglary considering that he matched the description of the burglary suspect, he was wet, and he had been picked up about one block, by way of canal, from the burglarized residence. State v. Randolph, 337 So. 2d 498, 1976 La. LEXIS 4392 (Sept. 13, 1976).

• Interrogation

•• Voluntariness. — In defendant’s trial on the offense of simply burglary, a violation of La. Rev. Stat. Ann. § 14:62, the state affirmatively proved that defendant freely and voluntarily made inculpatory statements to police; thus, the trial court’s admission of the statements was not barred by La. Rev. Stat. Ann. § 15:451; La. Code Crim. Proc. Ann. art. 703(D). State v. Taylor, 709 So. 2d 883, 1998 La. App. LEXIS 267 (Feb. 25, 1998).

• Accusatory Instruments

•• Informations

••• General Overview. — Six-day discrepancy between the date of an offense, as listed in a defendant’s bill of information, and the date the burglary was discovered by the victim, was not prejudicial to the defendant; date and time were not elements of simple burglary. State v. Robinson, 697 So. 2d 607, 1997 La. App. LEXIS 1658 (June 18, 1997), review denied by La. 97-1845, 704 So. 2d 1200, 1997 La. LEXIS 3886 (La. Dec. 12, 1997).

It was error patent to accept defendant’s guilty plea to middle-grade theft, a violation of La. Rev. Stat. Ann. § 14:67, upon being charged with simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, as middle-grade theft was not a lesser-included offense of simple burglary, and as the guilty plea was to a crime nonresponsive, under La. Code Crim. Proc. Ann. art. 814, to the original information; a guilty plea to a charge that did not conform to the original information was error patent on the face of the record. State v. Taylor, 476 So. 2d 929, 1985 La. App. LEXIS 9828 (Sept. 25, 1985).

Defendant’s motion to quash an information charging him with simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, should have been denied because, although the information did not allege that defendant entered the vehicle, it was sufficient for the information to allege that defendant raised the hood of the vehicle and removed the battery without the owner’s consent. State v. Pierre, 320 So. 2d 185, 1975 La. LEXIS 4657 (Oct. 1, 1975).

Where defendant was convicted of simple burglary, the conviction was proper; the short form of the bill of information was sufficient to inform defendant of the nature and charge against him. State v. Taylor, 253 LA. 653, 219 So. 2d 484, 1969 La. LEXIS 3092 (Jan. 20, 1969).

A bill of information’s description of the subject of a burglary as “Elkhorn Lodge” sufficiently identified the place as a building or structure. State v. Perkins, 249 LA. 680, 190 So. 2d 95, 1966 La. LEXIS 2287 (June 30, 1966).

Information charging that defendant did wilfully, unlawfully, and feloniously break and enter the store of an individual clearly connoted that a place or structure was illegally entered and that it was owned by the individual. State v. Rowan, 246 LA. 38, 163 So. 2d 87, 1964 La. LEXIS 2471 (Mar. 30, 1964).

• Discovery & Inspection

•• Bills of Particulars

••• General Overview. — An appellate court performed an independent review of the pleadings, minute entries, bill of information, and transcripts in the appeal record and determined that (1) defendant was properly charged by bill of information with simple burglary in violation of La. Rev. Stat. Ann. § 14:62 and with possession of stolen goods worth more than $ 500 in violation of La. Rev. Stat. Ann. § 14:69(B)(1), (2) the bill was signed by an assistant district attorney, (3) the defendant was present and represented by counsel at arraignment, motion hearings, the plea, and sentencing, (4) the sentence was legal, and (5) there was no non-frivolous issue and no trial court ruling that supported the appeal; further, defendant was apprehended hiding in the kitchen of a construction company’s building after a silent alarm had been tripped, it appeared that defendant had been trying to pry open a vending machine, and outside of the building was a truck that belonged to someone other than defendant who had not given defendant permission to drive it. State v. Naquin, 719 So. 2d 1097, 1998 La. App. LEXIS 2637 (Sept. 16, 1998).

• Eyewitness Identification

•• Showup Identifications. — In a simple burglary and aggravated flight from an officer case, defendant failed to prove there was a substantial likelihood of misidentification as a result of the identification procedure even though the “show-up” identification did focus on defendant; the state’s evidence sufficiently satisfied the Manson factors and a rational trier of fact could have found, beyond a reasonable doubt, that defendant was the perpetrator of the crimes. State v. Gibbs, 864 So. 2d 866, 2003 La. App. LEXIS 3683 (Dec. 30, 2003).

• Guilty Pleas

•• General Overview. — Defendant convicted of simple burglary upon a plea of guilty was properly sentenced to four years at hard labor where he had a prior DWI conviction and a charge of carrying an illegal weapon for which a bench warrant was issued. State v. Lincoln, 471 So. 2d 1194, 1985 La. App. LEXIS 9006 (June 26, 1985).

• Trials

•• Burdens of Proof

••• Prosecution. — To support a conviction of simple burglary, proof of the defendant’s presence in a building by means of an unauthorized entry is not alone sufficient; the prosecution must also prove beyond a reasonable doubt that the intruder had the specific intent to commit a theft or felony therein. State v. Wright, 840 So. 2d 1271, 2003 La. App. LEXIS 610 (Mar. 7, 2003).

To convict defendant of simple burglary under La. Rev. Stat. Ann. § 14:62, the State had to prove beyond a reasonable doubt that defendant entered a vehicle without authorization, and had the specific intent to commit a felony or theft therein; the evidence in the case placed defendant at the scene of the crime at the time of the crime and in possession of the stolen stereo, which was sufficient to convince a rational trier of fact that defendant was guilty beyond a reasonable doubt. State v. Ewens, 735 So. 2d 89, 1999 La. App. LEXIS 785 (Mar. 30, 1999), writ denied by La. 99-1218, 750 So. 2d 179, 1999 La. LEXIS 2571 (La. Oct. 8, 1999).

Evidence was sufficient under the standards of La. Code Crim. Proc. Ann. art. 821 and La. Rev. Stat. Ann. § 15:438 to satisfy a rational juror that defendant was guilty beyond a reasonable doubt of attempted simple burglary in violation of La. Rev. Stat. Ann. §§ 14:27 and 14:62. State v. Jones, 596 So. 2d 1360, 1992 La. App. LEXIS 608 (Mar. 6, 1992), writ of certiorari denied by 598 So. 2d 373, 1992 La. LEXIS 1771 (La. 1992).

•• Examination of Witnesses

••• General Overview. — Trial court properly permitted the State to ask the victim of the robbery whether or not he had given defendant permission to go into the victim’s residence; the question was relevant to prove that defendant had entered the victim’s residence without the owner’s authorization, which was an essential element of the crime per La. Rev. Stat. Ann. § 14:62, which the State was required to prove. State v. Jackson, 362 So. 2d 1082, 1978 La. LEXIS 6325 (Sept. 5, 1978).

•• Motions for Acquittal. — Defendant’s motion for a directed verdict on the charge of aggravated robbery under La. Rev. Stat. Ann. § 14:60 was denied because the repairman’s testimony that defendant was in an apartment, armed with a knife, and wearing gloves; the owner’s testimony that the apartment was in disarray and that defendant entered without consent; and the evidence of a forced break-in through the window showed that defendant entered a dwelling with the specific intent to commit a felony or theft under former La. Rev. Stat. Ann. § 15:445 (now La. Rev. Stat. Ann. § 14.62). State v. Savage, 540 So. 2d 582, 1989 La. App. LEXIS 620 (Mar. 15, 1989).

•• Motions for Mistrial. — In defendant’s trial on the offense of simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, the prosecutor improperly made comments in the presence of the jury about the costs of the damage to the building burglarized by defendant; under La. Code Crim. Proc. Ann. art. 775, a mistrial was not warranted, however, because the trial court’s admonition to the jury following the comments was sufficiently curative. State v. Taylor, 709 So. 2d 883, 1998 La. App. LEXIS 267 (Feb. 25, 1998).

• Defenses

•• Intoxication. — A jury was entitled to discredit defendant’s claim of intoxication under La. Rev. Stat. Ann. §§ 14:10 and 14:15, and to convict defendant of simple burglary under La. Rev. Stat. Ann. § 14:62 and theft under La. Rev. Stat. Ann. § 14:67, where the state’s witnesses testified that defendant’s actions in trying to remove a child’s car seat and throwing a tool box over a fence were inconsistent with being drunk. State v. Rogers, 464 So. 2d 955, 1985 La. App. LEXIS 8257 (Feb. 12, 1985).

• Scienter

•• Specific Intent. — To support a conviction of simple burglary, proof of the defendant’s presence in a building by means of an unauthorized entry is not alone sufficient; the prosecution must also prove beyond a reasonable doubt that the intruder had the specific intent to commit a theft or felony therein. State v. Wright, 840 So. 2d 1271, 2003 La. App. LEXIS 610 (Mar. 7, 2003).

Although intent to commit a burglary is a question of fact, it need not be proved as a fact, as it may be inferred from the circumstances; displacement of the victim’s possessions may be indicative of the specific intent to commit a theft under La. Rev. Stat. Ann. § 14:62. State v. Wright, 840 So. 2d 1271, 2003 La. App. LEXIS 610 (Mar. 7, 2003).

Requisite intent required by La. Rev. Stat. Ann. sec. 14:62 is specific intent. State v. Petty, 759 So. 2d 946, 2000 La. App. LEXIS 850 (Apr. 12, 2000), writ denied by La. 2000-1718, 787 So. 2d 301, 2001 La. LEXIS 858 (La. Mar. 16, 2001).

Simple burglary has substantially inchoate or incomplete elements, that is, an unauthorized entering of a vehicle with the intent to commit a crime therein, and if the intent is present, an actual theft does not have to be consummated; simple burglary is also attempted theft. State v. Craig, 747 So. 2d 604, 1999 La. App. LEXIS 2337 (Aug. 18, 1999).

Based on a witness’ testimony that the witness, while unloading luggage after a trip and finding the witness’ car door open, saw a defendant approaching holding the witness’ checkbook, which had been in the car’s glove compartment, and later noticed that one of the checks was missing, a jury could have inferred that the defendant had attempted an unauthorized entry into the witness’ car with the intent to commit a theft therein; thus, the evidence was sufficient for a rational trier of fact to conclude beyond a reasonable doubt that the defendant committed attempted simple burglary. State v. Williams, 729 So. 2d 14, 1999 La. App. LEXIS 309 (Feb. 10, 1999).

In a defendant’s prosecution for simple burglary in violation of La. Rev. Stat. Ann. § 14:62, the evidence established the intent necessary to convict defendant pursuant to La. Rev. Stat. Ann. § 14:15 because the testimony of one officer who reported that she found defendant to be offensively scented, but not intoxicated, was sufficient to allow the jury to conclude that defendant was not intoxicated and had committed acts for the purpose of accomplishing a crime and the testimony of the two other officers was astonishingly spurious and without credibility. State v. Taylor, 720 So. 2d 447, 1998 La. App. LEXIS 2973 (Oct. 28, 1998).

Specific intent to commit a theft were properly inferred from evidence that a defendant entered a business by kicking down a door in the early morning hours, ransacked the office, and fled when ordered to stop by a police officer. State v. Bell, 581 So. 2d 384, 1991 La. App. LEXIS 1442 (May 30, 1991).

Defendant’s motion for a directed verdict on the charge of aggravated robbery under La. Rev. Stat. Ann. § 14:60 was denied because the repairman’s testimony that defendant was in an apartment, armed with a knife, and wearing gloves; the owner’s testimony that the apartment was in disarray and that defendant entered without consent; and the evidence of a forced break-in through the window showed that defendant entered a dwelling with the specific intent to commit a felony or theft under former La. Rev. Stat. Ann. § 15:445 (now La. Rev. Stat. Ann. § 14.62). State v. Savage, 540 So. 2d 582, 1989 La. App. LEXIS 620 (Mar. 15, 1989).

Defendant’s conviction for simple burglary in violation of La. Rev. Stat. Ann. § 14:62 was affirmed where the requisite specific intent for the crime of simple burglary could be inferred from the circumstances of the transaction and the actions of defendant; specific intent did not have to be proven as a fact. State v. Thomas, 540 So. 2d 1150, 1989 La. App. LEXIS 324 (Feb. 28, 1989).

Defendant had the specific intent required under former La. Rev. Stat. Ann. § 15:445 (now La. Rev. Stat. Ann. § 14:62), to commit a simple burglary where he entered the building by throwing concrete through the window and part of the business’ telephone system was destroyed. State v. Skipper, 527 So. 2d 1171, 1988 La. App. LEXIS 1369 (June 22, 1988), writ of certiorari denied by 559 So. 2d 132, 1990 La. LEXIS 535 (La. 1990).

Specific intent required in a burglary prosecution need not be proven as a fact, but may be inferred from the circumstances of the transaction and the defendant’s actions. State v. Long, 473 So. 2d 901, 1985 La. App. LEXIS 9511 (Aug. 2, 1985).

A jury was entitled to discredit defendant’s claim of intoxication under La. Rev. Stat. Ann. §§ 14:10 and 14:15, and to convict defendant of simple burglary under La. Rev. Stat. Ann. § 14:62 and theft under La. Rev. Stat. Ann. § 14:67, where the state’s witnesses testified that defendant’s actions in trying to remove a child’s car seat and throwing a tool box over a fence were inconsistent with being drunk. State v. Rogers, 464 So. 2d 955, 1985 La. App. LEXIS 8257 (Feb. 12, 1985).

Where defendant entered a school and was in the act of misappropriating the speakers to his own use when he was thwarted by the security guard, there was sufficient evidence that defendant had the requisite intent to commit a theft, and thus, that defendant committed a burglary. State v. Johnson, 442 So. 2d 719, 1983 La. App. LEXIS 9661 (Nov. 22, 1983).

Where the State failed to prove defendant’s specific intent, as contemplated by La. Rev. Stat. Ann. § 14:10, to enter a building in order to burgle the property, a conviction for attempted simple burglary was dismissed, as such intent was an essential element of the crime. State v. Marcello, 385 So. 2d 244, 1980 La. LEXIS 7854 (June 23, 1980).

• Jury Instructions

•• Particular Instructions

••• Lesser Included Offenses. — Both simple burglary, La. Rev. Stat. Ann. § 14:62, and unauthorized entry of an inhabited dwelling, La. Rev. Stat. Ann. § 14:62.3, are lesser included offenses of the crime of simple burglary of an inhabited dwelling, La. Rev. Stat. Ann. § 14:62.2. State v. Spindler, 477 So. 2d 872, 1985 La. App. LEXIS 9899 (Oct. 11, 1985).

Trial court was required to instruct a jury that “attempted simple burglary” was a responsive verdict to the charge of simple burglary. State v. Martin, 351 So. 2d 92, 1977 La. LEXIS 6444 (Oct. 10, 1977).

• Sentencing

•• Appeals

••• General Overview. — Considering defendant’s prior felony convictions and probation revocation and a pending charge for armed robbery, a sentence of 10 years at hard labor for simple burglary was not excessive under La. Const. art. I, § 20, because it was within the limits of La. Rev. Stat. Ann. § 14:62, was less than the maximum sentence, was not a manifest abuse of discretion, and did not shock the appellate court’s sense of justice. State v. Burns, 750 So. 2d 505, 2000 La. App. LEXIS 96 (Feb. 1, 2000).

Defendant’s sentence under La. Rev. Stat. Ann. § 14:62 of five years hard labor for simple burglary of a Headstart Center was not excessive in light of his past criminal history, his lack of remorse and lack of attempt to make restitution, and his inconsistent story about the crime; hence, his conviction and sentence were affirmed on appeal. State v. Washington, 691 So. 2d 345, 1997 La. App. LEXIS 895 (Apr. 2, 1997).

Imposition of the maximum sentence for simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, was not an abuse of the trial court’s discretion considering defendant’s criminal record, his role in the crime, and the finding that any lesser sentence would have deprecated the seriousness of his criminal activities and would have presented an undue risk of the future commission of other crimes by him. State v. Savage, 454 So. 2d 288, 1984 La. App. LEXIS 9281 (July 3, 1984).

•• Consecutive Sentences. — Imposition of two consecutive sentences of two years at hard labor following defendant’s guilty plea to two counts of simple burglary under La. Rev. Stat. Ann. § 14:62 was proper, because imposition of consecutive sentences did not violate plea agreement and was not excessive; the trial court carefully analyzed the considerations under La. Code Crim. Proc. Ann. § 894.1 in determining the sentence. State v. Robinson, 770 So. 2d 868, 2000 La. App. LEXIS 2673 (Nov. 1, 2000).

In the absence of a plea bargain, defendant faced possible convictions for two counts of simple burglary which would have increased his sentencing exposure by six years, therefore his sentence of two consecutive five year sentences was not unconstitutionally excessive. State v. Wiley, 459 So. 2d 129, 1984 La. App. LEXIS 9779 (Oct. 31, 1984).

•• Credits. — In the prosecution of defendant for attempted simple burglary in violation of La. Rev. Stat. Ann. § 14:62, the trial court properly denied defendant the advantage of earning good time under La. Rev. Stat. Ann. §§ 15:529.1, 14:62, 15:571.3 where the absence of express authority to have denied good time had not deprived the trial court of its discretion in this area. State v. Black, 508 So. 2d 924, 1987 La. App. LEXIS 9578 (June 3, 1987), overruled in part by State v. Melancon, 536 So. 2d 430, 1989 La. App. LEXIS 99 (La.App. 4 Cir. 1989), overruled by State v. Melancon, 536 So. 2d 430, 1988 La. App. LEXIS 1846 (La.App. 4 Cir. 1988).

•• Cruel & Unusual Punishment. — Where a defendant was convicted of attempted simple burglary, which according to La. Rev. Stat. Ann. §§ 14:27(D)(3) and 14:62, was punishable by a maximum of six years’ imprisonment, but the defendant was adjudicated a fourth felony offender and thus faced a sentencing exposure of minimum of 20 years under La. Rev. Stat. Ann. § 15:529.1(A)(1)(c)(i), the sentence of 20 years was not constitutionally excessive as the trial judge could have imposed a life sentence, the sentence imposed was the statutory minimum, and the trial court’s consideration of the defendant’s prior criminal activity was not limited to convictions. State v. Williams, 729 So. 2d 14, 1999 La. App. LEXIS 309 (Feb. 10, 1999).

Defendant’s sentence to two twenty-four year consecutive sentences upon conviction for two counts of simple burglary in violation of La. Rev. Stat. Ann. § 14:62 was remanded for resentencing where the court concluded that a 48-year combined sentence was not proportionate to the crimes committed and constituted a manifest abuse of discretion on the part of the trial court; the 48-year combined sentence would effectively span the remainder of defendant’s life. State v. White, 704 So. 2d 376, 1997 La. App. LEXIS 2868 (Dec. 10, 1997).

Where the trial court sentenced defendant, a third felony offender, to less than that required by the Habitual Offender Law and La. Rev. Stat. Ann. § 14:62 based only on defendant’s age, such sentence was vacated and the case remanded for resentencing because the court did not make the requisite findings that the legislatively mandated sentence was unconstitutional as applied to defendant. State v. Kingston, 668 So. 2d 395, 1996 La. App. LEXIS 118 (Jan. 19, 1996).

Defendant’s sentence of seven years at hard labor for simple burglary was not excessive merely because his co-defendant received a lighter sentence. State v. Wiggins, 502 So. 2d 292, 1987 La. App. LEXIS 8609 (Feb. 4, 1987).

Sentence of second offender found guilty of simple burglary, to ten years hard labor, was in the lower end of the statutory range and was not grossly out of proportion to the severity of the crime, nor was it a purposeless and needless imposition of pain and suffering. State v. Donahue, 499 So. 2d 1280, 1986 La. App. LEXIS 8590 (Dec. 9, 1986).

Imposition of a suspended sentence of four years imprisonment at hard labor was not excessive for the first-felony offense of simple burglary where defendant had a transient employment record and lifestyle, a prior arrest and a prior conviction unrelated to that arrest, which conviction was for unauthorized use of a movable. State v. Olds, 494 So. 2d 1255, 1986 La. App. LEXIS 7673 (Sept. 24, 1986).

Where a defendant convicted of simple burglary was sentenced within the sentencing range authorized by La. Rev. Stat. Ann. § 14:62, and where the sentencing court properly set forth its reasons in imposing sentence, as required by La. Code Crim. Proc. Ann. art. 894.1, including the consideration of mitigating and aggravating factors, and of the presentence investigation report, a sentence of six years at hard labor could not be considered excessive. State v. Stewart, 486 So. 2d 906, 1986 La. App. LEXIS 6507 (Mar. 25, 1986).

Sentences of eight years each for convictions on two counts of simple burglary, with the sentences to run consecutively, were not excessive given defendant’s long record of criminal activity. State v. Lewis, 445 So. 2d 195, 1984 La. App. LEXIS 8022 (Feb. 1, 1984), writ of certiorari denied by 446 So. 2d 1231, 1984 La. LEXIS 8590 (La. 1984).

Defendant was not entitled to relief from his sentences of five years on a charge of simple burglary and two years on a charge of theft of an amount more than $ 500; although the trial court did not consider the statutory sentencing guidelines pursuant to La. Code Crim. Proc. Ann. art. 894.1, there was no substantial possibility that defendant’s sentences were excessive where they were entered pursuant to a plea bargain, were well within the statutory limits, and were to run concurrently. State v. Vallare, 430 So. 2d 1336, 1983 La. App. LEXIS 8373 (Apr. 13, 1983).

Sentence of eight years on each of two counts of simple burglary, with the sentences to run consecutively, was within the statutory limits and not excessive. State v. Lewis, 431 So. 2d 125, 1983 La. App. LEXIS 8387 (Apr. 13, 1983), remanded by 437 So. 2d 1144, 1983 La. LEXIS 11411 (La. 1983).

Trial court did not violate constitutional and statutory sentencing procedures where it imposed a heavier penalty upon resentencing for simple burglary after discovering that defendant had twice been adjudicated a delinquent for burglary and theft; the reformation of his sentence from 18 months to six years at hard labor did not amount to cruel, excessive and unusual punishment in contravention of the U.S. Const. amend. VIII and La. Const. art. 1 § 20 considering his recidivism, and the fact that the offense of simple burglary carried a maximum sentence of 12 years at hard labor pursuant to La. Rev. Stat. Ann. § 14:62. State v. Guajardo, 428 So. 2d 468, 1983 La. LEXIS 9901 (Feb. 23, 1983).

Sentence of four years at hard labor for simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, was not excessive where the crime carried a maximum sentence of 12 years, defendant had been placed on probation for a juvenile offense and sent to the State Training Institute, he was paroled from the State Training Institute and committed another offense for which his parole was revoked, and he was returned to the institute. State v. Artis, 391 So. 2d 847, 1980 La. LEXIS 9524 (Dec. 15, 1980).

•• Guidelines

••• General Overview. — Where an habitual offender was convicted of simple burglary, in contravention of La. Rev. Stat. Ann. § 14:62, the trial court erred when it sentenced defendant to three years in prison, which was below the minimum sentence set forth by La. Rev. Stat. Ann. § 15:529.1; the trial court failed to make a proper determination on the record to support its declaration that imposition of the statutorily mandated minimum sentence would be constitutionally excessive. State v. Moses, 701 So. 2d 1382, 1997 La. App. LEXIS 2749 (Nov. 7, 1997).

Although defendant’s sentence for 12 years at hard labor was the maximum penalty for simple burglary, pursuant to La. Rev. Stat. Ann. § 14:62, the trial court properly took into consideration the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1; therefore, the sentence imposed was not unconstitutionally harsh or excessive. State v. Cotton, 687 So. 2d 1074, 1997 La. App. LEXIS 50 (Jan. 22, 1997).

In the conviction of defendant for simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, the trial court properly sentenced defendant to 12 years where the trial court adequately considered the sentencing guidelines, where the trial court took into account the mitigating factors of La. Code Crim. Proc. Ann. art. 894.1, and where the sentence imposed did not shock one’s conscience under La. Const. art. I, § 20. State v. Howard, 511 So. 2d 11, 1987 La. App. LEXIS 9787 (June 26, 1987).

Trial judge did not abuse his discretion in sentencing defendant to three years for simple burglary and to eight years as a habitual offender based on two prior convictions where the sentence fell within the parameters of the sentencing guidelines and where the trial judge adequately explained his reasons for doing so. State v. Jacobs, 435 So. 2d 1014, 1983 La. App. LEXIS 9137 (Aug. 23, 1983).

Trial court, in imposing a sentence of four years’ imprisonment for simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, took into consideration the guidelines and mitigating circumstances set forth in La. Code Crim. Proc. Ann. art. 894.1 and individualized the sentence to defendant for the particular crime involved, considering that defendant associated with persons convicted of crimes, that defendant and the child she was carrying would get good pre- and post-natal care in prison, that defendant always went back to her old habits at the end of probation, and that defendant needed confinement for the crime even though it worked a hardship on her family to care for her three other children. State v. Benton, 432 So. 2d 334, 1983 La. App. LEXIS 8562 (May 17, 1983).

Sentence of four years at hard labor for simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, was not excessive where the crime carried a maximum sentence of 12 years, defendant had been placed on probation for a juvenile offense and sent to the State Training Institute, he was paroled from the State Training Institute and committed another offense for which his parole was revoked, and he was returned to the institute. State v. Artis, 391 So. 2d 847, 1980 La. LEXIS 9524 (Dec. 15, 1980).

••• Adjustments & Enhancements

•••• Criminal History

••••• General Overview. — Defendant charged with three burglaries who pled guilty to one of them, who had a juvenile history of delinquency and probation, and was arrested after the burglary for which he was sentenced, was properly sentenced to three years hard labor. State v. Tedder, 471 So. 2d 1176, 1985 La. App. LEXIS 9014 (June 26, 1985).

••••• Prior Felonies. — Where defendant was convicted of simple burglary and was adjudicated to have been a second felony offender and sentenced to 12 years at hard labor, the sentence was not unconstitutionally excessive where the 12-year sentence was at the lower end of sentencing range; defendant could have received up to 24 years of imprisonment, and he had a prior conviction in 1986 for simple robbery. State v. Parker, 853 So. 2d 67, 2003 La. App. LEXIS 2220 (July 29, 2003).

Because defendant had failed to file a motion to reconsider sentence, under the provisions of La. Code Crim. Proc. Ann. art. 881.1, or to state specific grounds upon which the motion was based, he was limited to a bare appellate review of his second felony offender sentence of 12 years at hard labor for constitutional excessiveness; the appellate court found that the sentence was not unconstitutional excessive where the 12-year sentence was at lower end of sentencing range, defendant could have received up to 24 years of imprisonment, and he had a prior conviction in 1986 for simple robbery. State v. Parker, 853 So. 2d 67, 2003 La. App. LEXIS 2220 (July 29, 2003).

Theft convictions derived from misdemeanors were used to enhance defendant’s sentence for attempted simple burglary under La. Rev. Stat. Ann. § 14:62 because the prior conviction under La. Rev. Stat. Ann. § 14:67 was not an enhancement of a prior felony conviction but was itself a felony conviction by virtue of its status as a repeated offense. State v. Rogers, 555 So. 2d 500, 1989 La. App. LEXIS 2604 (Dec. 14, 1989).

Sentence of a prior felony offender to concurrent terms of eight years for burglary and two years for criminal damage to property was not excessive where he could have received 26 years imprisonment. State v. Townley, 539 So. 2d 1284, 1989 La. App. LEXIS 451 (Mar. 15, 1989), remanded by La. App. 97-1648, 715 So. 2d 150, 1998 La. App. LEXIS 2263 (La.App. 1 Cir. June 29, 1998).

••••• Prior Misdemeanors. — Imposition of a suspended sentence of four years imprisonment at hard labor was not excessive for the first-felony offense of simple burglary where defendant had a transient employment record and lifestyle, a prior arrest and a prior conviction unrelated to that arrest, which conviction was for unauthorized use of a movable. State v. Olds, 494 So. 2d 1255, 1986 La. App. LEXIS 7673 (Sept. 24, 1986).

•• Imposition. — Where the trial court sentenced defendant, a third felony offender, to less than that required by the Habitual Offender Law and La. Rev. Stat. Ann. § 14:62 based only on defendant’s age, such sentence was vacated and the case remanded for resentencing because the court did not make the requisite findings that the legislatively mandated sentence was unconstitutional as applied to defendant. State v. Kingston, 668 So. 2d 395, 1996 La. App. LEXIS 118 (Jan. 19, 1996).

••• Factors. — Trial court clearly indicated on the record pursuant to La. Code Crim. Proc. Ann. art. 894.1 adequate reasons for imposing on defendant the maximum sentence under La. Rev. Stat. Ann. §§ 14:27 and 14:62 for attempted simple burglary when the sentencing judge cited defendant’s lack of positive response to the lenient sentences imposed for two prior convictions, one of them a felony. State v. Jones, 596 So. 2d 1360, 1992 La. App. LEXIS 608 (Mar. 6, 1992), writ of certiorari denied by 598 So. 2d 373, 1992 La. LEXIS 1771 (La. 1992).

In the conviction and sentencing of defendant for one count of simple burglary, in violation of La. Rev. Stat. Ann. § 14:62, the trial court properly sentenced defendant to 10 years at hard labor where the trial court adequately considered the factors enumerated in La. Code Crim. Proc. Ann. art. 894.1 in the imposition of this sentence. State v. Bryant, 1985 La. App. LEXIS 10648 (Dec. 4, 1985).

Defendant convicted of simple burglary upon a plea of guilty was properly sentenced to four years at hard labor where he had a prior DWI conviction and a charge of carrying an illegal weapon for which a bench warrant was issued. State v. Lincoln, 471 So. 2d 1194, 1985 La. App. LEXIS 9006 (June 26, 1985).

Defendant charged with three burglaries who pled guilty to one of them, who had a juvenile history of delinquency and probation, and was arrested after the burglary for which he was sentenced, was properly sentenced to three years hard labor. State v. Tedder, 471 So. 2d 1176, 1985 La. App. LEXIS 9014 (June 26, 1985).

Defendant who had a criminal history of at least one felony conviction and several misdemeanor offenses, and a recent offense in California which involved a firearm, was properly sentenced to three years at hard labor for simple burglary. State v. Johnson, 471 So. 2d 1019, 1985 La. App. LEXIS 8753 (June 25, 1985).

Imposition of the maximum sentence for simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, was not an abuse of the trial court’s discretion considering defendant’s criminal record, his role in the crime, and the finding that any lesser sentence would have deprecated the seriousness of his criminal activities and would have presented an undue risk of the future commission of other crimes by him. State v. Savage, 454 So. 2d 288, 1984 La. App. LEXIS 9281 (July 3, 1984).

Where the sentence of four years upon defendant’s guilty plea to simple burglary of an inhabited dwelling in violation of La. Rev. Stat. Ann. § 14:62.2 was less than one-half of the maximum twelve years which could be imposed under La. Rev. Stat. Ann. § 14:62, the sentence imposed was not severe nor was a remand necessary for the trial judge to fully comply with La. Code Crim. Proc. Ann. art. 894.1. State v. Ealy, 451 So. 2d 1351, 1984 La. App. LEXIS 9227 (June 26, 1984).

Trial court properly sentenced 18-year old defendant to six years at hard labor on a conviction for simple burglary under La. Rev. Stat. Ann. § 14:62 and La. Code Crim. Proc. Ann. art. 893.1 where the trial court had taken defendant’s youth into consideration in its determination of the sentence. State v. Ratigan, 446 So. 2d 525, 1984 La. App. LEXIS 8210 (Mar. 7, 1984).

Trial court, in imposing a sentence of four years’ imprisonment for simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, took into consideration the guidelines and mitigating circumstances set forth in La. Code Crim. Proc. Ann. art. 894.1 and individualized the sentence to defendant for the particular crime involved, considering that defendant associated with persons convicted of crimes, that defendant and the child she was carrying would get good pre- and post-natal care in prison, that defendant always went back to her old habits at the end of probation, and that defendant needed confinement for the crime even though it worked a hardship on her family to care for her three other children. State v. Benton, 432 So. 2d 334, 1983 La. App. LEXIS 8562 (May 17, 1983).

Defendant was not entitled to relief from his sentences of five years on a charge of simple burglary and two years on a charge of theft of an amount more than $ 500; although the trial court did not consider the statutory sentencing guidelines pursuant to La. Code Crim. Proc. Ann. art. 894.1, there was no substantial possibility that defendant’s sentences were excessive where they were entered pursuant to a plea bargain, were well within the statutory limits, and were to run concurrently. State v. Vallare, 430 So. 2d 1336, 1983 La. App. LEXIS 8373 (Apr. 13, 1983).

•• Multiple Convictions. — Theft convictions derived from misdemeanors were used to enhance defendant’s sentence for attempted simple burglary under La. Rev. Stat. Ann. § 14:62 because the prior conviction under La. Rev. Stat. Ann. § 14:67 was not an enhancement of a prior felony conviction but was itself a felony conviction by virtue of its status as a repeated offense. State v. Rogers, 555 So. 2d 500, 1989 La. App. LEXIS 2604 (Dec. 14, 1989).

•• Proportionality. — Where defendant was convicted of four counts of attempted simple burglary and was sentenced to four consecutive terms of 12 years at hard labor, the sentence was not excessive on the grounds that his sentence was enhanced because he was a second felony offender and that the trial judge properly considered the sentencing factors. State v. Brooks, 434 So. 2d 1171, 1983 La. App. LEXIS 9022 (June 28, 1983), writ of certiorari denied by 440 So. 2d 727, 1983 La. LEXIS 11778 (La. 1983).

•• Ranges. — Sentencing range for conviction of simple burglary is, in addition to imposition of a fine, imprisonment with or without hard labor for not more than 12 years. State v. Burns, 750 So. 2d 505, 2000 La. App. LEXIS 96 (Feb. 1, 2000).

Considering defendant’s prior felony convictions and probation revocation and a pending charge for armed robbery, a sentence of 10 years at hard labor for simple burglary was not excessive under La. Const. art. I, § 20, because it was within the limits of La. Rev. Stat. Ann. § 14:62, was less than the maximum sentence, was not a manifest abuse of discretion, and did not shock the appellate court’s sense of justice. State v. Burns, 750 So. 2d 505, 2000 La. App. LEXIS 96 (Feb. 1, 2000).

Sentence of one-half of the statutory maximum for the offense of attempted simple burglary was not grossly out of proportion to the seriousness of the offense and did not shock the sense of justice; the trial court properly considered defendant’s steady employment history, the fact that he did not have a juvenile record, that he was a high school graduate, and that he had received an honorable discharge from the armed services but the trial court also properly considered that he was a second felony offender. State v. Taylor, 682 So. 2d 827, 1996 La. App. LEXIS 2499 (Oct. 30, 1996).

Trial court clearly indicated on the record pursuant to La. Code Crim. Proc. Ann. art. 894.1 adequate reasons for imposing on defendant the maximum sentence under La. Rev. Stat. Ann. §§ 14:27 and 14:62 for attempted simple burglary when the sentencing judge cited defendant’s lack of positive response to the lenient sentences imposed for two prior convictions, one of them a felony. State v. Jones, 596 So. 2d 1360, 1992 La. App. LEXIS 608 (Mar. 6, 1992), writ of certiorari denied by 598 So. 2d 373, 1992 La. LEXIS 1771 (La. 1992).

Defendant’s sentence of ten years hard labor for simple burglary was less than the maximum allowed by law and was not excessive. State v. Griffin, 536 So. 2d 826, 1988 La. App. LEXIS 2819 (Dec. 20, 1988).

Defendant with an extensive juvenile record of theft, burglary, assault, battery, and attempted rape, and an adult record of arrests for robbery, disturbing the peace, and assault, was properly sentenced to ten years hard labor for simple burglary. State v. Griffin, 536 So. 2d 826, 1988 La. App. LEXIS 2819 (Dec. 20, 1988).

In the conviction of defendant for simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, the trial court properly sentenced defendant to 12 years where the trial court adequately considered the sentencing guidelines, where the trial court took into account the mitigating factors of La. Code Crim. Proc. Ann. art. 894.1, and where the sentence imposed did not shock one’s conscience under La. Const. art. I, § 20. State v. Howard, 511 So. 2d 11, 1987 La. App. LEXIS 9787 (June 26, 1987).

Where a defendant convicted of simple burglary was sentenced within the sentencing range authorized by La. Rev. Stat. Ann. § 14:62, and where the sentencing court properly set forth its reasons in imposing sentence, as required by La. Code Crim. Proc. Ann. art. 894.1, including the consideration of mitigating and aggravating factors, and of the presentence investigation report, a sentence of six years at hard labor could not be considered excessive. State v. Stewart, 486 So. 2d 906, 1986 La. App. LEXIS 6507 (Mar. 25, 1986).

Sentences of five years on each of five counts of simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, to run concurrently, were not excessive as consecutive sentences of 12 years could have been imposed for each of the five counts. State v. McElveen, 439 So. 2d 601, 1983 La. App. LEXIS 9411 (Oct. 11, 1983).

•• Restitution. — In the conviction and sentencing of defendant for one count of simple burglary, in violation of La. Rev. Stat. Ann. § 14:62, the trial court properly sentenced defendant to 10 years at hard labor where the trial court adequately considered the factors enumerated in La. Code Crim. Proc. Ann. art. 894.1 in the imposition of this sentence. State v. Bryant, 1985 La. App. LEXIS 10648 (Dec. 4, 1985).

• Postconviction Proceedings

•• Motions to Set Aside Sentence. — Because defendant had failed to file a motion to reconsider sentence, under the provisions of La. Code Crim. Proc. Ann. art. 881.1, or to state specific grounds upon which the motion was based, he was limited to a bare appellate review of his second felony offender sentence of 12 years at hard labor for constitutional excessiveness; the appellate court found that the sentence was not unconstitutional excessive where the 12-year sentence was at lower end of sentencing range, defendant could have received up to 24 years of imprisonment, and he had a prior conviction in 1986 for simple robbery. State v. Parker, 853 So. 2d 67, 2003 La. App. LEXIS 2220 (July 29, 2003).

• Appeals

•• General Overview. — Where defendant’s information was defective under former La. Rev. Stat. Ann. § 15:405 (now La. Code Crim. Proc. Ann. art. 815), the verdict against him was of no effect; information merely accused defendant of simple burglary of a bar and did not state every fact and circumstance necessary to constitute the offense as required by former La. Rev. Stat. Ann. § 15:227 (now La. Code Crim. Proc. Ann. art. 464). State v. Broussard, 233 LA. 866, 98 So. 2d 218, 1957 La. LEXIS 1355 (Nov. 12, 1957).

•• Frivolous Appeals. — An appellate court performed an independent review of the pleadings, minute entries, bill of information, and transcripts in the appeal record and determined that (1) defendant was properly charged by bill of information with simple burglary in violation of La. Rev. Stat. Ann. § 14:62 and with possession of stolen goods worth more than $ 500 in violation of La. Rev. Stat. Ann. § 14:69(B)(1), (2) the bill was signed by an assistant district attorney, (3) the defendant was present and represented by counsel at arraignment, motion hearings, the plea, and sentencing, (4) the sentence was legal, and (5) there was no non-frivolous issue and no trial court ruling that supported the appeal; further, defendant was apprehended hiding in the kitchen of a construction company’s building after a silent alarm had been tripped, it appeared that defendant had been trying to pry open a vending machine, and outside of the building was a truck that belonged to someone other than defendant who had not given defendant permission to drive it. State v. Naquin, 719 So. 2d 1097, 1998 La. App. LEXIS 2637 (Sept. 16, 1998).

•• Reversible Errors

••• General Overview. — Trial court under La. Code Evid. art. 404(B)(1) committed reversible error in admitting evidence of a defendant’s participation in an alleged prior burglary of a vending machine in the same office building where he was charged with an attempted simple burglary that occurred four days later. State v. Bonck, 613 So. 2d 1125, 1993 La. App. LEXIS 703 (Feb. 10, 1993), writ of certiorari denied by 620 So. 2d 840, 1993 La. LEXIS 2108 (La. 1993).

•• Reviewability

••• General Overview. — Defendant objected to the imposition of a nine-year sentence for defendant’s conviction of simple burglary on the grounds that it was excessive in light of defendant’s age and guilty plea; however, the sentence imposed was within the statutory limits and the court could not review its length or severity. State v. Frank, 310 So. 2d 110, 1975 La. LEXIS 4311 (Mar. 31, 1975).

•• Standards of Review

••• Substantial Evidence

•••• General Overview. — The hypothesis was reasonable that defendant broke into the complainant’s shed and stole a heater based on the photographs and direct testimony, which proved that someone broke into the complainant’s shed between the night before and the day of the incident and that defendant was observed in the alleyway next to the complainant’s house carrying a heater that was removed during the break-in; therefore, defendant’s conviction for simple burglary in violation of La. Rev. Stat. Ann. § 14:62 was supported by sufficient evidence. State v. Drummer, 756 So. 2d 610, 2000 La. App. LEXIS 711 (Mar. 15, 2000).

Defendant’s conviction for simple burglary in violation of La. Rev. Stat. Ann. § 14:62 was supported by sufficient evidence, including co-defendant’s testimony that defendant, despite his non-entry into the building from which two co-defendants stole merchandise, participated as a principal by loading the merchandise into a cart and pushing it from the building and the corroborating witness’s testimony that she saw three men pushing the cart from the building. State v. Burns, 750 So. 2d 505, 2000 La. App. LEXIS 96 (Feb. 1, 2000).

There was sufficient evidence to convict defendant of the simple burglary of an inhabited dwelling in violation of La. Rev. Stat. Ann. § 14:62.2, where his fingerprints were found at the scene of the crime and the owner of the pawn shop identified defendant as the person who pawned the stolen goods. State v. Timmons, 640 So. 2d 649, 1994 La. App. LEXIS 1588 (June 1, 1994).

Evidence was sufficient for a jury to convict defendants of simple burglary where defendants broke the window of a service station with a piece of concrete and removed a tire. State v. Savage, 454 So. 2d 288, 1984 La. App. LEXIS 9281 (July 3, 1984).

Defendant’s mere possession of stolen property was insufficient to maintain his conviction for simple burglary under La. Rev. Stat. Ann. § 14:62 because there was no evidence presented linking defendant to the unauthorized entry of the mobile home. State v. Brown, 445 So. 2d 422, 1984 La. LEXIS 8067 (Jan. 16, 1984).

EVIDENCE

• Hearsay

•• Exemptions

••• Confessions

•••• General Overview. — Defendant was properly convicted of simple burglary in violation of La. Rev. Stat. Ann. § 14:62, based on proof of the corpus delicti and of a voluntary confession, because where details of a proven corpus delicti were corroborated by a voluntary confession the confession was admissible and independent evidence that he committed the crime was not necessary. State v. Reed, 420 So. 2d 950, 1982 La. LEXIS 12241 (Oct. 18, 1982).

• Procedural Considerations

•• Circumstantial & Direct Evidence. — Although intent to commit a burglary is a question of fact, it need not be proved as a fact, as it may be inferred from the circumstances; displacement of the victim’s possessions may be indicative of the specific intent to commit a theft under La. Rev. Stat. Ann. § 14:62. State v. Wright, 840 So. 2d 1271, 2003 La. App. LEXIS 610 (Mar. 7, 2003).

Circumstantial evidence was sufficient to convict defendant of attempted simple burglary where he was found in possession of a stolen microwave oven and where the yellow stains on his jacket matched the color of the walls of the burgled premises; defendant failed to offer any witnesses who could testify in regard to his activities or the manner in which his jacket was stained. State v. Taylor, 682 So. 2d 827, 1996 La. App. LEXIS 2499 (Oct. 30, 1996).

Defendant was properly convicted of simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, despite the lack of evidence of any forced entry into a closed mall shop, as circumstantial evidence, showing that he hid inside until closing, was more likely in view of defendant’s version of events, that he was exiting the building from an upper level bar and inadvertently got off the elevator at the wrong floor and wandered into the shop, given that the shop was then locked and that elevators did not stop after hours at the shop’s floor; under § 15:438, circumstantial evidence could support the conclusion that defendant made a statutorily proscribed “unauthorized entry” into the shop. State v. Walters, 604 So. 2d 184, 1992 La. App. LEXIS 2431 (Aug. 11, 1992), writ denied by 610 So. 2d 797, 1993 La. LEXIS 2 (La. 1993).

State failed to prove that defendant burglarized a house, where there was no direct evidence such as fingerprints and where he was not observed entering or exiting the house, but was only seen with another individual who was carrying a stolen VCR. State v. Brass, 563 So. 2d 1281, 1990 La. App. LEXIS 1651 (June 27, 1990), writ of certiorari denied by 568 So. 2d 1056, 1990 La. LEXIS 2499 (La. 1990).

Defendant’s conviction was supported by circumstantive evidence even though the crime lab could not identify fingerprints at the point of entry, inside the store, or on the crowbar used to gain entry. State v. Causey, 533 So. 2d 1050, 1988 La. App. LEXIS 2175 (Oct. 27, 1988).

Evidence was sufficient to convict defendant of attempted simple burglary of a vehicle, where the eyewitness and other evidence showed that defendant’s friend was in the subject vehicle without the permission of its owner, the vehicle’s window was shattered, indicating an illegal entry, the vehicle’s steering column was broken into, defendant was in the company of his friend before and after the break-in, and defendant’s behavior and actions were consistent with those of a lookout, making defendant involved and consequently a principal. State v. Williams, 532 So. 2d 1190, 1988 La. App. LEXIS 2130 (Oct. 12, 1988).

Circumstantial evidence, which included defendant’s fingerprints on a tampered store burglar alarm siren, coupled with the owner’s inspection of the same the day prior to the date of the crime, which revealed no evidence of tampering, supported attempted simple burglary conviction. State v. Moore, 477 So. 2d 1231, 1985 La. LEXIS 9571 (Oct. 8, 1985), writ denied by 480 So. 2d 739, 1986 La. LEXIS 5450 (La. 1986), writ of certiorari denied by 480 So. 2d 741, 1986 La. LEXIS 5442 (La. 1986).

Defendant’s attempted simple burglary conviction, in violation of La. Rev. Stat. Ann. § 14:62, was proper when both direct and circumstantial evidence supported the contention that defendant burglarized the school. State v. Matthews, 329 So. 2d 678, 1976 La. LEXIS 3890 (Mar. 29, 1976).

•• Exclusion & Preservation by Prosecutor. — Defendant was properly convicted of simple burglary in violation of La. Rev. Stat. Ann. § 14:62, based on proof of the corpus delicti and of a voluntary confession, because where details of a proven corpus delicti were corroborated by a voluntary confession the confession was admissible and independent evidence that he committed the crime was not necessary. State v. Reed, 420 So. 2d 950, 1982 La. LEXIS 12241 (Oct. 18, 1982).

•• Weight & Sufficiency. — Evidence was insufficient to have convicted defendant of simple burglary where, inter alia, there were no signs of forced entry, no displacement of victim’s possessions, defendant did not possess burglary tools or weapons, and had not worn gloves. State v. Wright, 840 So. 2d 1271, 2003 La. App. LEXIS 610 (Mar. 7, 2003).

Where victim went to her car and found that the driver’s side window had been broken and the door was open, saw defendant leaning across the front seat going through the contents of the car’s glove compartment, saw several items that belonged to her lying on the ground outside the car, and witnessed defendant remove a CD player from the car, the evidence was sufficient to support defendant’s conviction of simple burglary. State v. Hunt, 797 So. 2d 138, 2001 La. App. LEXIS 2017 (Sept. 26, 2001).

The hypothesis was reasonable that defendant broke into the complainant’s shed and stole a heater based on the photographs and direct testimony, which proved that someone broke into the complainant’s shed between the night before and the day of the incident and that defendant was observed in the alleyway next to the complainant’s house carrying a heater that was removed during the break-in; therefore, defendant’s conviction for simple burglary in violation of La. Rev. Stat. Ann. § 14:62 was supported by sufficient evidence. State v. Drummer, 756 So. 2d 610, 2000 La. App. LEXIS 711 (Mar. 15, 2000).

Defendant’s conviction for simple burglary in violation of La. Rev. Stat. Ann. § 14:62 was supported by sufficient evidence, including co-defendant’s testimony that defendant, despite his non-entry into the building from which two co-defendants stole merchandise, participated as a principal by loading the merchandise into a cart and pushing it from the building and the corroborating witness’s testimony that she saw three men pushing the cart from the building. State v. Burns, 750 So. 2d 505, 2000 La. App. LEXIS 96 (Feb. 1, 2000).

Circumstantial evidence was sufficient to convict defendant of simple burglary where the owner testified that he locked up his business establishment when he closed for the night and did not give anyone permission to enter, a window was pried open and removed, the cash register was forced open, both officers who responded to the scene testified that they recognized defendant as he bolted through the window, and the clothing on the perpetrator matched that which defendant had hidden beneath a sofa. State v. Davis, 745 So. 2d 136, 1999 La. App. LEXIS 2989 (Oct. 20, 1999), writ denied by La. 1999-3295, 762 So. 2d 11, 2000 La. LEXIS 1400 (La. May 12, 2000).

Sufficient evidence was found to have been presented in order to prove an individual’s guilt beyond a reasonable doubt in connection with a conviction for simple burglary in violation of La. Rev. Stat. Ann. § 14:62 because the individual had been positively identified as the person seen inside the victim’s van, as the person subsequently chased, and as the person in possession of the van’s radio while fleeing the scene of the crime. State v. Taylor, 719 So. 2d 75, 1998 La. App. LEXIS 2535 (July 29, 1998).

Reasonable trier of fact could have concluded beyond a reasonable doubt that defendant was guilty of every essential element of simple burglary under La. Rev. Stat. Ann. § 14:62 from circumstantial evidence that defendant entered a building under the cover of darkness and fled when the police arrived, only seconds transpired between the triggering of the alarm and the arrival of the police, the owner had secured the building and not authorized anyone to enter, the chain securing the door was cut, files had been rifled, and a vending machine showed signs of entry. State v. Hall, 647 So. 2d 453, 1994 La. App. LEXIS 3176 (Dec. 7, 1994), writ denied by La. 95-2188, 691 So. 2d 69, 1997 La. LEXIS 813 (La. Mar. 17, 1997).

Pursuant to La. Rev. Stat. Ann. § 14:62, the crime of simple burglary was proven where the defendant broke into a vehicle without authorization, got into the vehicle, and sat in the driver’s seat, and offered no reasonable explanation as to why he had entered and sat in the van if his intent was merely to break the glass. State v. Augustus, 633 So. 2d 783, 1994 La. App. LEXIS 520 (Feb. 23, 1994), writ of certiorari denied by La. 94-0964, 642 So. 2d 1284, 1994 La. LEXIS 2030 (La. Sept. 2, 1994).

Defendant’s conviction for theft was reversed where the evidence would have been insufficient to support the convictions had the improper hearsay evidence been excluded. State in the Interest of K.W., 632 So. 2d 5, 1994 La. App. LEXIS 404 (Feb. 9, 1994).

Defendant’s conviction for simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, was reversed because there was no direct evidence linking him to the burglary where the officers could not identify the suspects and no fingerprints were found at the burglarized store; although defendant’s fingerprints were found on the suspect vehicle, the court found that that alone did not sufficiently connect him with the burglary. State v. Jacobs, 572 So. 2d 1140, 1990 La. App. LEXIS 2980 (Dec. 18, 1990).

Defendant’s conviction was supported by circumstantive evidence even though the crime lab could not identify fingerprints at the point of entry, inside the store, or on the crowbar used to gain entry. State v. Causey, 533 So. 2d 1050, 1988 La. App. LEXIS 2175 (Oct. 27, 1988).

Evidence was sufficient to convict defendant of attempted simple burglary of a vehicle, where the eyewitness and other evidence showed that defendant’s friend was in the subject vehicle without the permission of its owner, the vehicle’s window was shattered, indicating an illegal entry, the vehicle’s steering column was broken into, defendant was in the company of his friend before and after the break-in, and defendant’s behavior and actions were consistent with those of a lookout, making defendant involved and consequently a principal. State v. Williams, 532 So. 2d 1190, 1988 La. App. LEXIS 2130 (Oct. 12, 1988).

Simple burglary conviction under La. Rev. Stat. Ann. § 14:62 was proven by sufficient evidence that defendant’s armed entry into the apartment of his estranged wife, who was not legally separated from defendant, was unauthorized because the apartment, in which defendant had no proprietary interest, was not a community obligation under La. Civ. Code Ann. art. 2360 but the separate obligation and dwelling of the wife. State v. Woods, 526 So. 2d 443, 1988 La. App. LEXIS 1088 (May 12, 1988).

Evidence was sufficient to sustain defendants’ convictions for simple burglary where the jury chose to believe the testimony of the state’s witnesses, a police officer and an eyewitness, over defendants’ conflicting testimony that they were unwitting accomplices to a third man. State v. Sheppard, 472 So. 2d 267, 1985 La. App. LEXIS 8732 (June 25, 1985).

Evidence was sufficient to support a conviction under La. Rev. Stat. Ann. § 14:62 where defendant was found on the roof of the premises, which had been broken into and rifled, with tools; defendant also confessed. State v. Williams, 463 So. 2d 102, 1985 La. App. LEXIS 8115 (Jan. 30, 1985).

Evidence supported a conviction for simple burglary where crime lab analysis of glass found on defendant’s person and clothing matched that found in a store that had been burglarized. State v. Aitch, 465 So. 2d 27, 1984 La. App. LEXIS 10314 (Dec. 28, 1984).

Evidence was sufficient to support the jury’s findings that the defendant entered a pipe yard that was completely enclosed and inaccessible to entry by the public, which was properly considered a “building-type structure,” the invasion of which was prohibited. State v. Haarala, 398 So. 2d 1093, 1981 La. LEXIS 8075 (May 18, 1981).

• Scientific Evidence

•• Fingerprints & Footprints. — Defendant’s conviction for simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, was reversed because there was no direct evidence linking him to the burglary where the officers could not identify the suspects and no fingerprints were found at the burglarized store; although defendant’s fingerprints were found on the suspect vehicle, the court found that that alone did not sufficiently connect him with the burglary. State v. Jacobs, 572 So. 2d 1140, 1990 La. App. LEXIS 2980 (Dec. 18, 1990).

FAMILY LAW

• Marital Duties & Rights

•• Debt Liability. — Simple burglary conviction under La. Rev. Stat. Ann. § 14:62 was proven by sufficient evidence that defendant’s armed entry into the apartment of his estranged wife, who was not legally separated from defendant, was unauthorized because the apartment, in which defendant had no proprietary interest, was not a community obligation under La. Civ. Code Ann. art. 2360 but the separate obligation and dwelling of the wife. State v. Woods, 526 So. 2d 443, 1988 La. App. LEXIS 1088 (May 12, 1988).

GOVERNMENTS

• Legislation

•• Interpretation. — Defendant was properly convicted of burglary in violation of La. Rev. Stat. Ann. § 14:62; a carport was a “structure” and defendant’s unauthorized entry into the carport constituted a burglary within the meaning of the statute. State v. Freeman, 539 So. 2d 739, 1989 La. App. LEXIS 156 (Feb. 8, 1989), writ denied by 543 So. 2d 17, 1989 La. LEXIS 1340 (La. 1989).

Where defendant climbed a ten foot high tin fence into an auto wrecking yard, intent upon stealing tools stored in a shed within the yard, the fenced yard did not constitute a “structure,” within the meaning of La. Rev. Stat. Ann. § 14:62, and his conviction for simple burglary was reversed for lack of any proof of one of the essential elements of the crime of burglary charged. State v. Alexander, 353 So. 2d 716, 1977 La. LEXIS 4761 (Dec. 19, 1977).

INSURANCE LAW

• Property Insurance

•• Coverage

••• Risk of Crime. — Insured’s claim under a burglary insurance policy was properly rejected under La. Rev. Stat. Ann. §§ 14:62 and 22:6(6); the policy contained a clause that restricted liability to claims that included visible evidence of forced entry; a fence that surrounded an office building and was cut did not comprise not part of the insured’s premises, and there was no sign of forced entry to the office building. Delta Decks, Inc. v. United States Fire Ins. Co., 463 So. 2d 653, 1985 La. App. LEXIS 8183 (Jan. 11, 1985).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Law. 44 La. L. Rev. 279 (November, 1983).

Developments in the Law, 1986-1987: A Faculty Symposium: Criminal Procedure. 48 La. L. Rev. 257 (November, 1987).

Note: State v. Woods: Interspousal Burglary in Louisiana — Too Many Doors Left Open? 51 La. L. Rev. 161 (September, 1990).

Developments in the Law 1981-1982: A Symposium: Criminal Law. 43 La. L. Rev. 361 (November, 1982).

Developments in the Law, 1981-1982: A Symposium: Local Government Law. 43 La. L. Rev. 461 (November, 1982).

Article: The Louisiana Criminal Code of 1942 — Doctrinal Provisions, Defenses, and Theories of Culpability. 52 La. L. Rev. 1083 (May, 1992).

Comment: Presumptions in the Criminal Law of Louisiana. 52 Tul. L. Rev. 793 (June, 1978).

§ 62.1. Simple burglary of a pharmacy.

A. Simple burglary of a pharmacy is the unauthorized entry of any building, warehouse, physician’s office, hospital, pharmaceutical house, or other structure used in whole or in part for the sale, storage and/or dispensing of controlled dangerous substances, as defined in R.S. 40:961(7), with the intent to commit the theft of any drug which is defined as a controlled dangerous substance in R.S. 40:961(7) other than set forth in R.S. 14:60.

B. Whoever commits the crime of burglary of a pharmacy shall be imprisoned at hard labor for not less than one nor more than ten years. At least one year of the sentence shall be imposed without benefit of parole, probation, or suspension of sentence.

C. On a second or subsequent conviction, the offender shall be imprisoned at hard labor for not less than two nor more than twelve years. At least two years of the sentence shall be imposed without benefit of parole, probation, or suspension of sentence. (Added by Acts 1974, No. 535, § 1; Amended by Acts 2001, No. 403, § 1, eff. June 15, 2001; Acts 2006, No. 177, § 1, eff. Aug. 15, 2006.)

Editor’s Notes. — Acts 2006, No. 45, § 1, provides for retroactive application of certain penalty provisions, or related matters, as applied to defendants who were convicted or who were sentenced prior to June 15, 2001.

2006 Amendments. — Acts 2006, No. 177, § 1, effective August 15, 2006, in (B), substituted “ten years” for “nine years,” and added the last sentence; and in (C), substituted “twelve years” for “ten years,” and added the last sentence.

2001 Amendments. — Acts 2001, No. 403, § 1, effective June 15, 2001, deleted “without benefit of parole, probation or suspension of sentence” in (B) and (C).

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 15:1352.

Refusal to hire or contract; termination of employment; exemption; appeal procedure; waiver, see La. R.S. 40:1300.53.
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CRIMINAL LAW & PROCEDURE

• Sentencing

•• Corrections, Modifications & Reductions

••• Illegal Sentences. — Appellate court had the authority to modify an illegal sentence on its own motion and inserted the requirement, pursuant to La. Rev. Stat. Ann. § 14:62.1, that the sentence would be served “without the benefit of parole, probation or suspension.” State v. Jackson, 439 So. 2d 622, 1983 La. App. LEXIS 9417 (Oct. 11, 1983), set aside in part by, affirmed in part by 452 So. 2d 682, 1984 La. LEXIS 9379 (La. 1984).

•• Imposition

••• Factors. — Sentence of seven years imprisonment without benefit of parole for simple burglary of a pharmacy was not excessive where defendant had been convicted of theft of property in another state and had been involved in a series of burglaries of pharmacies. State v. Box, 525 So. 2d 155, 1988 La. App. LEXIS 713 (Mar. 2, 1988).

••• Pronouncement. — Where the transcript indicated that the trial court sentenced defendant without the benefit of parole, probation, or suspension of sentence, as required by La. Rev. Stat. Ann. § 14:62.1B, but the commitment form did not indicate that the sentence was without these benefits, the transcript prevailed and the trial court was instructed on remand to amend the commitment form to conform to the transcript. State v. Dammeron, 719 So. 2d 1151, 1998 La. App. LEXIS 2717 (Sept. 29, 1998), writ denied by La. 98-2830, 738 So. 2d 1067, 1999 La. LEXIS 512 (La. Feb. 26, 1999).

•• Ranges. — The trial court’s sentence of defendant did not require remand for failure to articulate extensive sentencing reasons under La. Rev. Stat. Ann. § 14:62.1, La. Code Crim. Proc. Ann. art. 894.1, La. Const. art. 1, § 20, where the sentencing choice was within the lower range of possible sentences which could have been imposed and appeared adequately supported by the record, which included a pre-sentence investigation. State v. Camp, 580 So. 2d 957, 1991 La. App. LEXIS 1363 (May 15, 1991).

EVIDENCE

• Testimony

•• Lay Witnesses

••• General Overview. — At defendant’s trial for simple burglary of a pharmacy, police officers were properly allowed to testify, under former La. Rev. Stat. Ann. § 15:463 (now La. Code Evid. Ann. art. 701), that a substance found on defendant’s shirt was like sheetrock. State v. Sayles, 395 So. 2d 695, 1981 La. LEXIS 7314 (Mar. 2, 1981).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1986-1987: A Faculty Symposium: Criminal Procedure. 48 La. L. Rev. 257 (November, 1987).


§ 62.2. Simple burglary of an inhabited dwelling.

Simple burglary of an inhabited home is the unauthorized entry of any inhabited dwelling, house, apartment or other structure used in whole or in part as a home or place of abode by a person or persons with the intent to commit a felony or any theft therein, other than as set forth in Article 60.

Whoever commits the crime of simple burglary of an inhabited dwelling shall be imprisoned at hard labor for not less than one year, without benefit of parole, probation or suspension of sentence, nor more than twelve years. (Added by Acts 1978, No. 745, § 1.)

CROSS REFERENCES

Louisiana Law. — Stipulations; advice by court, see La. R.S. 15:571.44.

Definitions, see La. R.S. 15:1352.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Inchoate Crimes

••• Attempt

•••• General Overview. — Evidence was sufficient to support defendant’s conviction for attempted simple burglary of an inhabited dwelling when the victim identified defendant immediately after the crime. State v. Mayer, 743 So. 2d 304, 1999 La. App. LEXIS 2642 (Sept. 28, 1999).

Defendant’s prior suspicious behavior at a neighbor’s house, the fact that he was then found scraping fresh putty from a window, and that he fled and attempted to avoid apprehension when he was discovered excluded any reasonable hypothesis other than that his intent was to commit a theft or felony when he entered the house. State in Interest of Nelson, 533 So. 2d 91, 1988 La. App. LEXIS 2031 (Oct. 11, 1988).

•• Property Crimes

••• Burglary & Criminal Trespass

•••• General Overview. — Defendant’s admission to breaking into the victim’s building and grabbing several items, and the victim’s identification of defendant as the person she saw removing the items was sufficient evidence to convict him of simple burglary. Whether or not the victim violated civil law in inhabiting her store was irrelevant; since she did live in her store, it met the definition of an inhabited dwelling under La. Rev. Stat. Ann. § 14:62.2. State v. Jones, 880 So. 2d 962, 2004 La. App. LEXIS 1975 (Aug. 18, 2004), writ denied by La. 2005-0333, 902 So. 2d 1017, 2005 La. LEXIS 1702 (La. May 13, 2005).

Simple burglary required the State to demonstrate that the defendant entered a dwelling without authorization and with intent to commit a felony therein; therefore, the State presented evidence of each element of the offense, where the combination of the inmate’s presence in the burgled home, his attempted flight, and his possession of contraband constituted circumstantial evidence that his presence in the burgled home was unauthorized. Comeaux v. Ieyoub, 2004 U.S. Dist. LEXIS 14504 (July 26, 2004).

Defendant’s conviction for the burglary of an inhabited dwelling pursuant to La. Rev. Stat. Ann. § 14:62.2 was proper, where it appeared that a neighbor’s testimony about seeing his residence in disarray, calling the police, and relocating outside to wait for the officers, helped to complete the story of the crime; his testimony was an integral part of the continuous transaction that resulted in the burglary of the victim’s residence and the neighbor’s apprehension of defendant, and was admissible under La. Code Evid. Ann. art. 404(B)(1). State v. Brown, 871 So. 2d 1240, 2004 La. App. LEXIS 797 (Mar. 31, 2004), writ denied by La. 2004-1285, 883 So. 2d 1044, 2004 La. LEXIS 3129 (La. Oct. 15, 2004).

Where the resident of a burglarized home testified that he knew defendant, but that defendant did not have permission to be inside of his home, the evidence was sufficient to convict defendant of simple burglary of an inhabited dwelling. State v. Singleton, 871 So. 2d 596, 2004 La. App. LEXIS 678 (Mar. 30, 2004).

On review of defendant’s burglary conviction for errors patent, the court noted that defendant received an illegally lenient sentence; the trial judge sentenced defendant to 20 years imprisonment but failed to deny parole eligibility for one year, and this omission required no action because La. Rev. Stat. Ann. § 15:301.1(C) imposes the restrictions by operation of law. State v. Singleton, 871 So. 2d 596, 2004 La. App. LEXIS 678 (Mar. 30, 2004).

There was sufficient evidence to support defendant’s conviction of attempted simple burglary when defendant entered the home without permission and was observed taking money from the victim’s checkbook. State v. Piker, 788 So. 2d 716, 2001 La. App. LEXIS 1696 (May 30, 2001).

Although a carport storage room had no direct entrance into an inhabited house, the storage room formed part of the house’s structure, and defendant’s unauthorized entrance into the storage room constituted an attempted burglary of an inhabited dwelling in violation of La. Rev. Stat. Ann. § 14:62.2. State v. Bryant, 775 So. 2d 596, 2000 La. App. LEXIS 2978 (Dec. 6, 2000), writ denied by La. 2001-0144, 802 So. 2d 627, 2001 La. LEXIS 3238 (La. Nov. 21, 2001).

Though no evidence of value of items destroyed in burglary was presented, jury could have concluded that defendant was a principal to simple burglary on an alternative theory of intent to commit a theft in victim’s apartment. State v. Roussel, 767 So. 2d 811, 2000 La. App. LEXIS 1856 (July 25, 2000), writ of certiorari denied by La. 2000-2558, 798 So. 2d 960, 2001 La. LEXIS 2924 (La. Oct. 5, 2001).

Conviction for simple burglary in violation of La. Rev. Stat. Ann. § 14:62.2 was reversed and remanded for new trial because trial court was obliged, once equal protection was raised, to rule on whether defendant raised prima facie challenge, and if so, to require race-neutral reasons for peremptory challenges. State v. Myers, 761 So. 2d 498, 2000 La. LEXIS 980 (Apr. 11, 2000).

Evidence was sufficient to support defendant’s conviction for attempted simple burglary of an inhabited dwelling when the victim identified defendant immediately after the crime. State v. Mayer, 743 So. 2d 304, 1999 La. App. LEXIS 2642 (Sept. 28, 1999).

Defendant’s conviction for attempted simple burglary of an inhabited dwelling in violation of La. Rev. Stat. Ann. §§ 14:27, 14:62.2 and enhanced sentence for adjudication of fourth-offender status was upheld on appeal because the prosecution presented sufficient evidence to prove that defendant committed the crime and had three prior felony convictions; defendant’s enhanced sentence was vacated and remanded for re-sentencing because the transcript did not reflect that defendant’s original sentence was vacated prior to imposing enhanced sentence. State v. Mayer, 743 So. 2d 304, 1999 La. App. LEXIS 2642 (Sept. 28, 1999).

In order to convict an accused of simple burglary of an inhabited dwelling, the State must prove: (1) There was an unauthorized entry, (2) the structure was inhabited at the time of entry, and (3) defendant had the specific intent to commit a felony or theft inside the structure. State v. Myers, 737 So. 2d 255, 1999 La. App. LEXIS 1557 (May 19, 1999), writ denied by La. 99-1770, 750 So. 2d 979, 1999 La. LEXIS 3305 (La. Nov. 24, 1999), reversed by, remanded by La. 99-1803, 761 So. 2d 498, 2000 La. LEXIS 980 (La. Apr. 11, 2000).

Seven year sentence at hard labor imposed against an individual convicted of simple burglary in violation of La. Rev. Stat. Ann. § 14:62.2 was not found to be excessive, because § 14:62.2 provided for a penalty range of one to 12 years, because the period of imprisonment imposed did not shock the court’s sense of justice and was not a needless or purposeless infliction of pain and suffering, and because the sentence was not excessive under the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1. State v. Soles, 730 So. 2d 1053, 1999 La. App. LEXIS 792 (Mar. 31, 1999).

Under La. Rev. Stat. Ann. § 14:62.2, a sentence imposed by a trial court was illegal, where the statute provided that one convicted of simple burglary of an inhabited dwelling was to be imprisoned at hard labor for not less that one year, without benefit of parole, probation or suspension of sentence, nor more than twelve years, and the trial court stated that the entire sentence of eight years was to be served without benefit of parole, probation or suspension of sentence. State v. McGhee, 739 So. 2d 222, 1999 La. App. LEXIS 752 (Mar. 24, 1999).

Trial court was not found to have abused its discretion under La. Code Crim. Proc. Ann. art. 559(A) when it denied a motion to withdraw a guilty plea that had been filed by an individual who had pleaded guilty to simple burglary because the individual had failed to introduce convincing evidence that his plea was not voluntary or that his sentence of 12 years at hard labor under La. Rev. Stat. Ann. § 14:62.2 was excessive in light of his extensive prior record and the authority of La. Const. art. 1, § 20. State v. Looney, 728 So. 2d 987, 1999 La. App. LEXIS 401 (Feb. 24, 1999).

Defendant’s conviction for burglary of an inhabited dwelling in violation of La. Rev. Stat. Ann. § 14:62.2 and the subsequent enhanced re-sentence as a multiple offender in conformance with La. Rev. Stat. Ann. § 15:529.1 were affirmed, but the case was remanded to the trial court with direction to provide defendant with written notice of the prescriptive period for post-conviction relief because the trial court failed to advise defendant of the prescriptive period at the time of sentencing as required by La. Code Crim. Proc. Ann. art. 930.8(C); defendant pled guilty to the burglary charge and was advised of the prescriptive period at the time of the original sentencing, but was not advised of the prescriptive period at the time that the original sentence was vacated and the enhanced sentence as a multiple offender, to which defendant pled guilty, was rendered. State v. Strickland, 716 So. 2d 457, 1998 La. App. LEXIS 2375 (July 28, 1998), writ denied by La. 98-2779, 739 So. 2d 784, 1999 La. LEXIS 862 (La. Mar. 26, 1999).

Though defendant, who was convicted of burglary of an inhabited dwelling received an illegally lenient sentence because La. Rev. Stat. Ann. § 14:62.2 required that the first year of the sentence be served without the benefit of parole and the sentence defendant received did not reflect that restriction, the State did not challenge the sentence and thus the appellate court was without jurisdiction to correct it. State v. Strickland, 716 So. 2d 457, 1998 La. App. LEXIS 2375 (July 28, 1998), writ denied by La. 98-2779, 739 So. 2d 784, 1999 La. LEXIS 862 (La. Mar. 26, 1999).

Testimony by a neighbor that he thought he saw defendant lurking in front of a house that was later found burglarized and defendant’s admission that she was in front of the house when the neighbor claimed he saw her was sufficient to support the conclusions that defendant served as a lookout and was a principal to the burglary even though defendant did not enter the house or carry away any belongings. State v. Mack, 715 So. 2d 126, 1998 La. App. LEXIS 1645 (June 24, 1998).

Evidence was sufficient to sustain defendant’s conviction for simple burglary of an inhabited dwelling where it showed that he did not have the consent of the victim to be in his house, the victim did not know defendant, the victim’s girlfriend did not authorize defendant to be in the victim’s house, and sufficient evidence proved that certain items had been stolen from the house. State v. Henry, 709 So. 2d 322, 1998 La. App. LEXIS 555 (Mar. 11, 1998), writ denied by La. 1999-2642, 758 So. 2d 143, 2000 La. LEXIS 928 (La. Mar. 24, 2000).

Because the occupant testified that she had control and custody of the house and did not authorize defendant’s entry, the state satisfied the unauthorized entry element of the offense of burglary in violation of La. Rev. Stat. Ann. § 14:62.2. State v. Martin, 679 So. 2d 557, 1996 La. App. LEXIS 1632 (Aug. 21, 1996), writ denied by La. 96-2367, 688 So. 2d 498, 1997 La. LEXIS 478 (La. Feb. 7, 1997).

House was inhabited for purposes of the burglary statute, La. Rev. Stat. Ann. § 14:62.2, although the victim did not consider it to be his residence where the victim was moving to the house, his property was there, he spent some nights there while remodeling, and the utilities were connected. State v. Smith, 677 So. 2d 589, 1996 La. App. LEXIS 1325 (June 26, 1996), writ denied by La. 97-0850, 703 So. 2d 1287, 1997 La. LEXIS 3779 (La. Nov. 14, 1997).

Eighteen year sentence for simple burglary, La. Rev. Stat. Ann. § 14:62.2, as enhanced for a prior felony conviction per the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1A(1), was not vindictive, even though the state offered defendant six years and no multiple bill if he pled guilty. State v. Henderson, 648 So. 2d 974, 1994 La. App. LEXIS 3556 (Dec. 14, 1994), writ denied by La. 97-2336, 715 So. 2d 1205, 1998 La. LEXIS 852 (La. Mar. 20, 1998).

Although defendant was improperly sentenced to five years without the possibility of parole for his conviction of simple burglary of an inhabited dwelling, where La. Rev. Stat. Ann. § 14:62.2 was construed to attach only to the statute’s minimum one-year term, defendant failed to preserve the error for appellate review; La. Code Crim. Proc. Ann. art. 881.1(D) provided that failure to make a specific objection to the sentence precluded defendant from raising an objection to the sentence on appeal. State v. King, 639 So. 2d 1231, 1994 La. App. LEXIS 1967 (June 30, 1994), overruled by State v. Green, La. App. 93-1432, 673 So. 2d 262, 1996 La. App. LEXIS 647 (La.App. 4 Cir. Apr. 17, 1996).

A defendant was properly convicted of burglary of an inhabited dwelling because it was not necessary that a person be present in the dwelling at the time of an unauthorized entry to satisfy the inhabitated element of the burglary charge, as long as the premises was inhabited at some time. State v. Black, 627 So. 2d 741, 1993 La. App. LEXIS 3690 (Dec. 1, 1993).

Where defendant was found in possession of a homeowner’s wallet, driver’s license, and credit card, and the homeowner’s testimony established that defendant’s entry into the house was “unauthorized”, defendant was properly convicted of simple burglary of an inhabited dwelling, a violation of La. Rev. Stat. Ann. § 14:62.2. State v. Jackson, 618 So. 2d 42, 1993 La. App. LEXIS 1757 (May 5, 1993).

Defendant was properly convicted of simple burglary under La. Rev. Stat. Ann. § 14:62.2, where defendant admitted that he was in the burglarized house, that he took and was found in possession of items taken from the house, and that a door to the house had been pried open, and where the deceased homeowner’s daughter testified that the homeowner lived in the home although he was away from home at the time defendant entered the house; although defendant was a triple offender, only the first year of his 10 year sentence at hard labor could be without the benefit of parole, probation or suspension of sentence. State v. Allen, 618 So. 2d 547, 1993 La. App. LEXIS 1643 (Apr. 28, 1993), writ denied by La. 94-2644, 682 So. 2d 751, 1996 La. LEXIS 3256 (La. Nov. 15, 1996).

Although an investigator testified that the contents of a house were turned upside down, the state failed to adduce any direct or circumstantial evidence of defendant’s unauthorized entry or intent to commit a felony or theft in the dwelling, as required for a simple burglary conviction under La. Rev. Stat. Ann. § 14:62.2. State v. Christy, 593 So. 2d 1322, 1991 La. App. LEXIS 3659 (Dec. 27, 1991), writ of certiorari denied by 596 So. 2d 553, 1992 La. LEXIS 1491 (La. 1992).

Defendant was properly convicted of simple burglary under La. Rev. Stat. Ann. § 14:62.2 where the evidence presented was sufficient to prove beyond a reasonable doubt that he entered the dwelling and removed property. State v. Nelson, 562 So. 2d 1076, 1990 La. App. LEXIS 1463 (May 31, 1990).

Defendant’s prior suspicious behavior at a neighbor’s house, the fact that he was then found scraping fresh putty from a window, and that he fled and attempted to avoid apprehension when he was discovered excluded any reasonable hypothesis other than that his intent was to commit a theft or felony when he entered the house. State in Interest of Nelson, 533 So. 2d 91, 1988 La. App. LEXIS 2031 (Oct. 11, 1988).

Where defendant was convicted of burglary, he was improperly sentenced to 10 years at hard labor with three years of the sentence without benefit of probation, parole, or suspension; the ineligibility provision was reduced to one year. State v. Jones, 532 So. 2d 369, 1988 La. App. LEXIS 2078 (Oct. 5, 1988).

Rented hotel room is an “inhabited dwelling” within the scope and intent of La. Rev. Stat. Ann. § 14:62.2. State v. Surtain, 529 So. 2d 1375, 1988 La. App. LEXIS 1680 (July 26, 1988).

In accordance with defendant’s conviction on three counts of simple burglary in violation of La. Rev. Stat. Ann. § 14:62.2, his sentence of three consecutive four-year terms of hard labor was proper. The sentence was not excessive and the trial court complied with the proper requirements prior to imposing the sentence. State v. Carpenter, 525 So. 2d 723, 1988 La. App. LEXIS 1214 (May 17, 1988).

Evidence was sufficient to convict defendant of simple burglary of an inhabited dwelling, in violation of La. Rev. Stat. Ann. § 14:62.2, because defendant entered the victim’s house without authorization and his picking up her purse and taking money showed his specific intent to commit a theft. State v. Hays, 526 So. 2d 1350, 1988 La. App. LEXIS 1268 (May 16, 1988).

To support a conviction under La. Rev. Stat. Ann. § 14:62.2 the State must prove that (1) the defendant entered the inhabited dwelling, (2) without authorization and (3) with the intent to commit a felony or theft therein; defendant’s conviction of burglary of an inhabited dwelling was upheld where the facts as a whole reasonably excluded every hypothesis of innocence. State v. Allen, 526 So. 2d 438, 1988 La. App. LEXIS 1064 (May 12, 1988).

Defendant’s sentence to 12 years at hard labor without benefit of parole, probation or suspension of sentence for simple burglary was illegally harsh, because under by La. Rev. Stat. Ann. § 14:62.2, the ineligibility for parole, probation or suspension could be applied only to the minimum one-year term. State v. Hardan, 519 So. 2d 224, 1988 La. App. LEXIS 58 (Jan. 11, 1988).

Pursuant to La. Rev. Stat. Ann. § 14:62.2, the sentence imposed was illegal in that it prohibited parole, probation, or suspension for the entire sentence; the statute was interpreted to mean that only the first year of the sentence is to be served without benefit of parole, probation, or suspension of sentence. State v. Nora, 520 So. 2d 916, 1987 La. App. LEXIS 10650 (Nov. 4, 1987), writ of certiorari denied by 522 So. 2d 564, 1988 La. LEXIS 70 (La. 1988).

Pursuant to La. Rev. Stat. Ann. § 14:62.2, defendant was properly convicted of simply burglary because defendant was seen in the house by one of its owners and he admitted being in the house; the owners testified that defendant did not have permission to enter their home; a number of drawers in the house were rummaged through, a floor safe was uncovered, a pistol in the desk was taken out of its holster and left in another room; and defendant tried to flee when he was confronted by one owner. State v. Nora, 520 So. 2d 916, 1987 La. App. LEXIS 10650 (Nov. 4, 1987), writ of certiorari denied by 522 So. 2d 564, 1988 La. LEXIS 70 (La. 1988).

To support a conviction for simple burglary of an inhabited dwelling, the state must prove that the defendant entered the dwelling without authorization and with an intent to commit a felony or any theft therein. State v. Murray, 514 So. 2d 565, 1987 La. App. LEXIS 10284 (Oct. 7, 1987), writ of certiorari denied by 517 So. 2d 810, 1988 La. LEXIS 56 (La. 1988).

Evidence was sufficient to convict defendant of burglary of an inhabited dwelling under La. Rev. Stat. Ann. § 14.62.2, because he had stolen property in his possession, demonstrated his knowledge that the property was stolen by attempting to flee when the police approached, and under La. Rev. Stat. Ann. § 15:438, every reasonable hypothesis of innocence was excluded. State v. Edouard, 512 So. 2d 579, 1987 La. App. LEXIS 9925 (July 22, 1987).

Defendant’s conviction for simple burglary of an inhabited dwelling in violation of La. Rev. Stat. Ann. § 14:62.2 was proper where the evidence supported his conviction and where he was adequately sentenced for his offense as a habitual offender. State v. Bertram, 511 So. 2d 1171, 1987 La. App. LEXIS 9909 (July 8, 1987), writ of certiorari denied by 517 So. 2d 810, 1988 La. LEXIS 53 (La. 1988).

There was sufficient evidence to support defendant’s conviction for simple burglary of an inhabited dwelling, a violation of La. Rev. Stat. Ann. § 14:62.2, where three sets of fingerprints lifted off of the burglarized home were identified as belonging to defendant and where there was testimony that defendant had committed the offense by an individual who also participated in the offense. State v. Wright, 506 So. 2d 933, 1987 La. App. LEXIS 9391 (Apr. 14, 1987).

Although defendant’s guilty plea to simple burglary of an inhabited dwelling was not responsive to the charge of aggravated burglary, it was to a lesser-included offense and therefore, the state was not required to file a new information under La. Code Crim. Proc. Ann. art. 487(B). State v. Hardan, 501 So. 2d 848, 1987 La. App. LEXIS 8530 (Jan. 12, 1987).

Defendant’s sentence for the crime of simple burglary of a dwelling was illegally lenient because it did not specify that one year was to be served without benefit of parole, probation, or suspension of sentence as mandated by La. Rev. Stat. Ann. § 14:62.2. State v. Hardan, 501 So. 2d 848, 1987 La. App. LEXIS 8530 (Jan. 12, 1987).

In defendant’s appeal of his burglary conviction under La. Rev. Stat. Ann. § 14:62.2, the State had to prove that defendant entered the dwelling without authorization and with an intent to commit a felony or any theft therein; pursuant to former La. Rev. Stat. Ann. § 15:445 (now La. Code Evid. Ann. art. 404) defendant’s intent to commit the crime could be inferred from circumstances surrounding the occurrence. State v. Feraci, 499 So. 2d 1218, 1986 La. App. LEXIS 8592 (Dec. 9, 1986).

A defendant convicted of burglary was improperly sentenced to ten years without benefit of parole, probation or suspension of sentence because those conditions only statutorily applied to the first year of imprisonment pursuant to La. Rev. Stat. Ann. § 14:62.2. State v. Wilder, 499 So. 2d 432, 1986 La. App. LEXIS 8463 (Dec. 3, 1986).

Burglary conviction was proper because the State had proven beyond a reasonable doubt that the defendant entered a dwelling without authorization and with the requisite specific intent under La. Rev. Stat. Ann. § 14:62.2, even if he desired only to regain possession of his handgun. State v. Mills, 492 So. 2d 150, 1986 La. App. LEXIS 7348 (June 24, 1986), writ of certiorari denied by 499 So. 2d 82, 1987 La. LEXIS 8209 (La. 1987).

Evidence was sufficient to convict defendant of simple burglary of an inhabited dwelling, where defendant’s victim screamed as she heard him breaking into her apartment, where an eyewitness saw defendant jump from the victim’s window just after he heard the victim scream, and where a police officer and a security guard heard the victim’s scream and caught defendant as he was walking away from the victim’s apartment building. State v. Steward, 483 So. 2d 155, 1986 La. App. LEXIS 5880 (Jan. 15, 1986).

Defendant was guilty of burglary of an inhabited dwelling when the evidence indicated that he had taken property from a carport and a utility room of the property owner’s house. State v. Harris, 470 So. 2d 601, 1985 La. App. LEXIS 9756 (May 29, 1985), writ of certiorari denied by 477 So. 2d 1123, 1985 La. LEXIS 9989 (La. 1985).

Sentences of seven years for each count of simple burglary of an inhabited dwelling were not excessive, as they were well within the statutory limits and were justified considering the severity of the offenses and defendant’s record of involvement in residential burglaries. State v. Maiden, 463 So. 2d 848, 1985 La. App. LEXIS 8038 (Jan. 23, 1985).

Evidence that defendant loaded stolen items into a van and furnished transportation for the stolen items, the back door of a house was open and had apparently been broken into, and defendant jumped into the van and shut the door when approached by a witness, was sufficient evidence for a jury to find defendant guilty of simple burglary of an inhabited dwelling. State v. Daley, 463 So. 2d 826, 1985 La. App. LEXIS 8032 (Jan. 23, 1985).

Although a sentence of six years in prison with credit for time served was unlawfully lenient where defendant was convicted of simple burglary of an inhabited dwelling, the appellate court did not correct the sentence because the State had not sought review of the trial court’s judgment. State v. Davis, 463 So. 2d 733, 1985 La. App. LEXIS 8196 (Jan. 11, 1985).

A juvenile was properly adjudicated to be a delinquent for having committed the crime of simple burglary of a inhabited dwelling in violation of La. Rev. Stat. Ann. § 14:62.2 because the juvenile, who acted as a lookout, acted as a principal under La. Rev. Stat. Ann. § 14:24 by aiding and abetting the crime’s commission. State in Interest of P.S., 459 So. 2d 165, 1984 La. App. LEXIS 9789 (Oct. 31, 1984).

It is true that a specific criminal intent is an essential element of the crime of simple burglary of an inhabited dwelling under La. Rev. Stat. Ann. § 14:62.2; however, intent is a state of mind which need not be proven as a fact, but may be inferred from the facts and circumstances of the transaction and the actions of the defendant. State v. Perkins, 450 So. 2d 396, 1984 La. App. LEXIS 8501 (Apr. 3, 1984), writ of certiorari denied by 452 So. 2d 694, 1984 La. LEXIS 9352 (La. 1984).

Where the trial court convicted defendant of three counts of simple burglary in violation of La. Rev. Stat. Ann. § 14:62.2 and sentenced him to 12 years at hard labor on each count without the possibility of suspension, parole or probation, the trial court improperly added the limitation on his sentence, in violation of § 14:62.2, therefore resentencing was required. State v. Glasper, 446 So. 2d 911, 1984 La. App. LEXIS 8309 (Feb. 28, 1984).

Defendant’s sentence for simple burglary of an inhabited dwelling, in violation of La. Rev. Stat. Ann. § 14:62.2, which did not limit his ineligibility for probation, parole or suspension of sentence to the first year only, was amended to add the limitation. State v. Ogletree, 446 So. 2d 415, 1984 La. App. LEXIS 8145 (Feb. 9, 1984).

Evidence that defendant entered a dwelling in the dead of night, through surreptitious means, and without authorization and fled the scene upon detection was sufficient to show that he had specific intent under La. Rev. Stat. Ann. § 14:10 to commit a felony in the dwelling and to exclude every reasonable hypothesis of innocence for the offense of simple burglary in violation of La. Rev. Stat. Ann. § 14:62.2 State v. Lawson, 446 So. 2d 494, 1984 La. App. LEXIS 8167 (Feb. 9, 1984).

Defendant’s attempted simple burglary of an inhabited dwelling conviction was upheld because there was evidence of specific intent and a lack of evidence that the intent was hampered by either intoxication or disorientation. State v. Robinson, 442 So. 2d 827, 1983 La. App. LEXIS 9885 (Dec. 9, 1983), writ of certiorari denied by 445 So. 2d 437, 1984 La. LEXIS 8256 (La. 1984).

State did not prove that defendant intended to commit a simple burglary, in violation of La. Rev. Stat. Ann. § 14:62.2, where it failed to exclude the reasonable hypothesis that defendant was simply wandering when he was discovered in the dwelling. State v. Merrell, 442 So. 2d 713, 1983 La. App. LEXIS 9663 (Nov. 22, 1983).

Concurrent sentences of twelve years each for two counts of burglary, two years for receiving stolen goods, and five years for felony theft, were not excessive where defendant had a juvenile and adult arrest record and was ineligible for probation. State v. Jackson, 432 So. 2d 360, 1983 La. App. LEXIS 8477 (May 17, 1983).

Although a witness violated the trial court’s sequestration order, a mistrial was not warranted when defendants failed to show that they were prejudiced by the violation; therefore; defendants’ convictions for burglary of an inhabited dwelling in violation of La. Rev. Stat. Ann. § 14:62.2 were proper and upheld. State v. Page, 431 So. 2d 101, 1983 La. App. LEXIS 8300 (Apr. 5, 1983).

Defendant’s conviction of attempted simple burglary of an inhabited dwelling, La. Rev. Stat. Ann. §§ 14:27 and 14:62.2, was reversed and set aside when the evidence introduced by the State failed to prove the necessary element of intent to commit a felony or theft. State v. Ricks, 428 So. 2d 794, 1983 La. LEXIS 9918 (Feb. 23, 1983).

Defendant’s conviction for burglary was affirmed where there was sufficient evidence; however, the sentence was vacated and remanded where the judge did not adequately consider mitigating circumstances and the sentence was excessive. State v. Pike, 426 So. 2d 1329, 1983 La. LEXIS 9581 (Jan. 21, 1983).

Fact that the homeowner had been staying with her daughter since the death of her husband and intended to move from the house in the near future did not change the fact that at the time of the burglary the house was still her principal place of abode and thus certainly inhabited for the purpose of the offense of simple burglary of an inhabited dwelling, under La. Rev. Stat. Ann. § 14:62.2. State v. Conn, 420 So. 2d 1123, 1982 La. LEXIS 12244 (Oct. 18, 1982).

Defendant’s sentence of 10 years at hard labor for burglary was not excessive because (1) defendant had a long history of criminal involvement, (2) although the instant offense was the first to give rise to a felony conviction, the circumstances of the offense alone justified a severe sentence, (3) defendant and the accomplices burglarized a residence in order to obtain weapons, decidedly an aggravating factor, and (4) defendant’s lack of responsibility or respect for the law was further demonstrated in defendant’s failure to cooperate with the probation officers in the preparation of the pre-sentence report, when such cooperation would have been definitely in defendant’s own best interest. State v. Sharpley, 414 So. 2d 329, 1982 La. LEXIS 10986 (May 17, 1982).

Defendant’s sentence of three years at hard labor without benefit of probation, parole, or suspension of sentence was illegal because the probation, parole, or suspension ineligibility provision in the simple burglary statute, La. Rev. Stat. Ann. § 14:62.2, only attached to the statute’s minimum one-year imprisonment term. State v. Conley, 411 So. 2d 448, 1982 La. LEXIS 11651 (Mar. 10, 1982).

Sentencing provision of La. Rev. Stat. Ann. § 14:62.2 was ambiguous and should have been strictly construed in defendant’s favor. State v. Boowell, 406 So. 2d 213, 1981 La. LEXIS 10989 (Nov. 16, 1981).

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — A juvenile was properly adjudicated to be a delinquent for having committed the crime of simple burglary of a inhabited dwelling in violation of La. Rev. Stat. Ann. § 14:62.2 because the juvenile, who acted as a lookout, acted as a principal under La. Rev. Stat. Ann. § 14:24 by aiding and abetting the crime’s commission. State in Interest of P.S., 459 So. 2d 165, 1984 La. App. LEXIS 9789 (Oct. 31, 1984).

• Accusatory Instruments

•• Informations

••• General Overview. — Although defendant’s guilty plea to simple burglary of an inhabited dwelling was not responsive to the charge of aggravated burglary, it was to a lesser-included offense and therefore, the state was not required to file a new information under La. Code Crim. Proc. Ann. art. 487(B). State v. Hardan, 501 So. 2d 848, 1987 La. App. LEXIS 8530 (Jan. 12, 1987).

• Guilty Pleas

•• Knowing & Intelligent Requirement. — Defendant’s conviction for burglary of an inhabited dwelling in violation of La. Rev. Stat. Ann. § 14:62.2 and the subsequent enhanced re-sentence as a multiple offender in conformance with La. Rev. Stat. Ann. § 15:529.1 were affirmed, but the case was remanded to the trial court with direction to provide defendant with written notice of the prescriptive period for post-conviction relief because the trial court failed to advise defendant of the prescriptive period at the time of sentencing as required by La. Code Crim. Proc. Ann. art. 930.8(C); defendant pled guilty to the burglary charge and was advised of the prescriptive period at the time of the original sentencing, but was not advised of the prescriptive period at the time that the original sentence was vacated and the enhanced sentence as a multiple offender, to which defendant pled guilty, was rendered. State v. Strickland, 716 So. 2d 457, 1998 La. App. LEXIS 2375 (July 28, 1998), writ denied by La. 98-2779, 739 So. 2d 784, 1999 La. LEXIS 862 (La. Mar. 26, 1999).

• Juries & Jurors

•• Size of Jury

••• General Overview. — Defendant’s conviction for second degree murder under La. Rev. Stat. Ann. § 14:62.2 was reversed pursuant to La. Const. art. I, § 17 because he was subject to a sentence of 1 to 12 years imprisonment at hard labor and was tried before a 6 person jury instead of a 12 person jury. State v. Jenkins, 406 So. 2d 1352, 1981 La. LEXIS 10998 (Dec. 4, 1981).

• Trials

•• Defendant’s Rights

••• Right to Remain Silent

•••• Self-Incrimination Privilege. — Defendant’s conviction for simple burglary of an inhabited dwelling, a violation of La. Rev. Stat. Ann. § 14:62.2, was affirmed because the Fifth Amendment protection against self-incrimination applied only to testimonial evidence, and identifying physical characteristics such as fingerprints were outside the scope of the privilege; court determined that a police officer was allowed to take a single print of defendant’s right index finger, out of the jury’s presence, and then the officer was properly allowed to testify before the jury that the fingerprint she had just taken from defendant matched State’s Exhibit One, the latent fingerprint from the crime scene. State v. Tran, 709 So. 2d 311, 1998 La. App. LEXIS 419 (Mar. 11, 1998).

•• Motions for Mistrial. — Although a witness violated the trial court’s sequestration order, a mistrial was not warranted when defendants failed to show that they were prejudiced by the violation; therefore; defendants’ convictions for burglary of an inhabited dwelling in violation of La. Rev. Stat. Ann. § 14:62.2 were proper and upheld. State v. Page, 431 So. 2d 101, 1983 La. App. LEXIS 8300 (Apr. 5, 1983).

• Defenses

•• Intoxication. — Where defendant was charged with simple burglary of an inhabited dwelling, and the defendant raised the defense of intoxication, the burden was on the defendant to establish that the state of mind at the time of the alleged crime was such as to preclude the formation of a specific intent to commit the crime. State v. Rivers, 444 So. 2d 1384, 1984 La. App. LEXIS 8006 (Feb. 1, 1984).

• Scienter

•• Specific Intent. — To support a conviction for simple burglary of an inhabited dwelling, the state must prove that the defendant entered the dwelling without authorization and with an intent to commit a felony or any theft therein. State v. Murray, 514 So. 2d 565, 1987 La. App. LEXIS 10284 (Oct. 7, 1987), writ of certiorari denied by 517 So. 2d 810, 1988 La. LEXIS 56 (La. 1988).

Burglary conviction was proper because the State had proven beyond a reasonable doubt that the defendant entered a dwelling without authorization and with the requisite specific intent under La. Rev. Stat. Ann. § 14:62.2, even if he desired only to regain possession of his handgun. State v. Mills, 492 So. 2d 150, 1986 La. App. LEXIS 7348 (June 24, 1986), writ of certiorari denied by 499 So. 2d 82, 1987 La. LEXIS 8209 (La. 1987).

It is true that a specific criminal intent is an essential element of the crime of simple burglary of an inhabited dwelling under La. Rev. Stat. Ann. § 14:62.2; however, intent is a state of mind which need not be proven as a fact, but may be inferred from the facts and circumstances of the transaction and the actions of the defendant. State v. Perkins, 450 So. 2d 396, 1984 La. App. LEXIS 8501 (Apr. 3, 1984), writ of certiorari denied by 452 So. 2d 694, 1984 La. LEXIS 9352 (La. 1984).

Evidence that defendant entered a dwelling in the dead of night, through surreptitious means, and without authorization and fled the scene upon detection was sufficient to show that he had specific intent under La. Rev. Stat. Ann. § 14:10 to commit a felony in the dwelling and to exclude every reasonable hypothesis of innocence for the offense of simple burglary in violation of La. Rev. Stat. Ann. § 14:62.2 State v. Lawson, 446 So. 2d 494, 1984 La. App. LEXIS 8167 (Feb. 9, 1984).

State did not prove that defendant intended to commit a simple burglary, in violation of La. Rev. Stat. Ann. § 14:62.2, where it failed to exclude the reasonable hypothesis that defendant was simply wandering when he was discovered in the dwelling. State v. Merrell, 442 So. 2d 713, 1983 La. App. LEXIS 9663 (Nov. 22, 1983).

Defendant’s conviction of attempted simple burglary of an inhabited dwelling, La. Rev. Stat. Ann. §§ 14:27 and 14:62.2, was reversed and set aside when the evidence introduced by the State failed to prove the necessary element of intent to commit a felony or theft. State v. Ricks, 428 So. 2d 794, 1983 La. LEXIS 9918 (Feb. 23, 1983).

• Sentencing

•• Alternatives

••• Probation

•••• General Overview. — Defendant’s eight year sentence at hard labor with no possibility of parole, probation, or suspension of the sentence for two years for the offense of simple burglary of an inhabited dwelling violated La. Rev. Stat. Ann. § 14:62.2, which applied the ineligibility provision for only one year. State v. Wright, 506 So. 2d 933, 1987 La. App. LEXIS 9391 (Apr. 14, 1987).

Defendant’s sentence of three years at hard labor without benefit of probation, parole, or suspension of sentence was illegal because the probation, parole, or suspension ineligibility provision in the simple burglary statute, La. Rev. Stat. Ann. § 14:62.2, only attached to the statute’s minimum one-year imprisonment term. State v. Conley, 411 So. 2d 448, 1982 La. LEXIS 11651 (Mar. 10, 1982).

•• Appeals

••• General Overview. — Seven year sentence at hard labor imposed against an individual convicted of simple burglary in violation of La. Rev. Stat. Ann. § 14:62.2 was not found to be excessive, because § 14:62.2 provided for a penalty range of one to 12 years, because the period of imprisonment imposed did not shock the court’s sense of justice and was not a needless or purposeless infliction of pain and suffering, and because the sentence was not excessive under the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1. State v. Soles, 730 So. 2d 1053, 1999 La. App. LEXIS 792 (Mar. 31, 1999).

•• Consecutive Sentences. — Trial court adequately considered the sentencing guidelines in La. Code Crim. Proc. Ann. art. 894.1 in imposing consecutive sentences to a prior aggravated burglary sentence, and consecutive sentences of nine years and four years, respectively, upon a plea of guilty to simple burglary of an inhabited dwelling in violation of La. Rev. Stat. Ann. § 14:62.2, and possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967(C) were not excessive under La. Const. art. I, § 20 where the instant offenses and the aggravated burglary offense were not based on the same act or transaction, and thus, absent express direction from the trial court that some or all of the sentences for the instant offenses and the sentence for the aggravated burglary were to be served concurrently, the sentences were to be served consecutively under La. Code Crim. Proc. Ann. art. 883, and where defendant avoided the possibility of sentencing enhancement under the habitual offender law, as a result of plea bargaining. State v. Johnson, 857 So. 2d 586, 2003 La. App. LEXIS 2566 (Sept. 26, 2003).

•• Corrections, Modifications & Reductions

••• Illegal Sentences. — On review of defendant’s burglary conviction for errors patent, the court noted that defendant received an illegally lenient sentence; the trial judge sentenced defendant to 20 years imprisonment but failed to deny parole eligibility for one year, and this omission required no action because La. Rev. Stat. Ann. § 15:301.1(C) imposes the restrictions by operation of law. State v. Singleton, 871 So. 2d 596, 2004 La. App. LEXIS 678 (Mar. 30, 2004).

Patent error existed with regard to defendant’s sentence after his conviction as a third felony offender for simple burglary where the sentence imposed was without benefit of parole, probation, or suspension of sentence for the entire sentence because only the first year of the sentence was to be served without the benefit of parole, probation, or suspension of sentence; the court amended the sentence to comply with La. Rev. Stat. Ann. art. 14:62.2. State v. Chairs, 780 So. 2d 1088, 2001 La. App. LEXIS 257 (Feb. 7, 2001), writ denied by La. 2001-0892, 808 So. 2d 333, 2002 La. LEXIS 414 (La. Feb. 1, 2002).

Defendant, who was convicted of simple burglary, received an illegally lenient sentence under La. Rev. Stat. Ann. § 14:62.2 because the trial court failed to include a provision that the sentence was without the benefit of parole, probation, or suspension of sentence; however, because the State did not raise the issue, the court declined to correct the error in favor of defendant. State v. Cooper, 774 So. 2d 1040, 2000 La. App. LEXIS 2967 (Nov. 29, 2000).

Under La. Rev. Stat. Ann. § 14:62.2, a sentence imposed by a trial court was illegal, where the statute provided that one convicted of simple burglary of an inhabited dwelling was to be imprisoned at hard labor for not less that one year, without benefit of parole, probation or suspension of sentence, nor more than twelve years, and the trial court stated that the entire sentence of eight years was to be served without benefit of parole, probation or suspension of sentence. State v. McGhee, 739 So. 2d 222, 1999 La. App. LEXIS 752 (Mar. 24, 1999).

Though defendant, who was convicted of burglary of an inhabited dwelling received an illegally lenient sentence because La. Rev. Stat. Ann. § 14:62.2 required that the first year of the sentence be served without the benefit of parole and the sentence defendant received did not reflect that restriction, the State did not challenge the sentence and thus the appellate court was without jurisdiction to correct it. State v. Strickland, 716 So. 2d 457, 1998 La. App. LEXIS 2375 (July 28, 1998), writ denied by La. 98-2779, 739 So. 2d 784, 1999 La. LEXIS 862 (La. Mar. 26, 1999).

Defendant’s sentence for the crime of simple burglary of a dwelling was illegally lenient because it did not specify that one year was to be served without benefit of parole, probation, or suspension of sentence as mandated by La. Rev. Stat. Ann. § 14:62.2. State v. Hardan, 501 So. 2d 848, 1987 La. App. LEXIS 8530 (Jan. 12, 1987).

Under La. Rev. Stat. Ann. § 14:62.2, the defendant’s sentence of three years without benefit of parole, probation, or suspension of sentence for attempted simple burglary was illegal because the without benefit stipulation only applied to the statute’s one year term of imprisonment. State v. Hayes, 476 So. 2d 870, 1985 La. App. LEXIS 9831 (Sept. 25, 1985).

Sentence imposed upon defendant was illegal where it was imposed without the provision that at least one year of the sentence be served without benefit of probation, parole or suspension; appellate court would amend sentence accordingly. State v. Peters, 468 So. 2d 1342, 1985 La. App. LEXIS 9390 (Apr. 16, 1985), writ of certiorari denied by 475 So. 2d 356, 1985 La. LEXIS 9354 (La. 1985).

Although a sentence of six years in prison with credit for time served was unlawfully lenient where defendant was convicted of simple burglary of an inhabited dwelling, the appellate court did not correct the sentence because the State had not sought review of the trial court’s judgment. State v. Davis, 463 So. 2d 733, 1985 La. App. LEXIS 8196 (Jan. 11, 1985).

•• Guidelines

••• General Overview. — Trial court adequately considered the sentencing guidelines in La. Code Crim. Proc. Ann. art. 894.1 in imposing consecutive sentences to a prior aggravated burglary sentence, and consecutive sentences of nine years and four years, respectively, upon a plea of guilty to simple burglary of an inhabited dwelling in violation of La. Rev. Stat. Ann. § 14:62.2, and possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967(C) were not excessive under La. Const. art. I, § 20 where the instant offenses and the aggravated burglary offense were not based on the same act or transaction, and thus, absent express direction from the trial court that some or all of the sentences for the instant offenses and the sentence for the aggravated burglary were to be served concurrently, the sentences were to be served consecutively under La. Code Crim. Proc. Ann. art. 883, and where defendant avoided the possibility of sentencing enhancement under the habitual offender law, as a result of plea bargaining. State v. Johnson, 857 So. 2d 586, 2003 La. App. LEXIS 2566 (Sept. 26, 2003).

Seven year sentence at hard labor imposed against an individual convicted of simple burglary in violation of La. Rev. Stat. Ann. § 14:62.2 was not found to be excessive, because § 14:62.2 provided for a penalty range of one to 12 years, because the period of imprisonment imposed did not shock the court’s sense of justice and was not a needless or purposeless infliction of pain and suffering, and because the sentence was not excessive under the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1. State v. Soles, 730 So. 2d 1053, 1999 La. App. LEXIS 792 (Mar. 31, 1999).

Trial court was not found to have abused its discretion under La. Code Crim. Proc. Ann. art. 559(A) when it denied a motion to withdraw a guilty plea that had been filed by an individual who had pleaded guilty to simple burglary because the individual had failed to introduce convincing evidence that his plea was not voluntary or that his sentence of 12 years at hard labor under La. Rev. Stat. Ann. § 14:62.2 was excessive in light of his extensive prior record and the authority of La. Const. art. 1, § 20. State v. Looney, 728 So. 2d 987, 1999 La. App. LEXIS 401 (Feb. 24, 1999).

Pursuant to La. Rev. Stat. Ann. § 14:62.2, the sentence imposed was illegal in that it prohibited parole, probation, or suspension for the entire sentence; the statute was interpreted to mean that only the first year of the sentence is to be served without benefit of parole, probation, or suspension of sentence. State v. Nora, 520 So. 2d 916, 1987 La. App. LEXIS 10650 (Nov. 4, 1987), writ of certiorari denied by 522 So. 2d 564, 1988 La. LEXIS 70 (La. 1988).

Sentences of seven years for each count of simple burglary of an inhabited dwelling were not excessive, as they were well within the statutory limits and were justified considering the severity of the offenses and defendant’s record of involvement in residential burglaries. State v. Maiden, 463 So. 2d 848, 1985 La. App. LEXIS 8038 (Jan. 23, 1985).

••• Adjustments & Enhancements

•••• Criminal History

••••• Prior Felonies. — Defendant’s conviction for attempted simple burglary of an inhabited dwelling in violation of La. Rev. Stat. Ann. §§ 14:27, 14:62.2 and enhanced sentence for adjudication of fourth-offender status was upheld on appeal because the prosecution presented sufficient evidence to prove that defendant committed the crime and had three prior felony convictions; defendant’s enhanced sentence was vacated and remanded for re-sentencing because the transcript did not reflect that defendant’s original sentence was vacated prior to imposing enhanced sentence. State v. Mayer, 743 So. 2d 304, 1999 La. App. LEXIS 2642 (Sept. 28, 1999).

Eighteen year sentence for simple burglary, La. Rev. Stat. Ann. § 14:62.2, as enhanced for a prior felony conviction per the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1A(1), was not vindictive, even though the state offered defendant six years and no multiple bill if he pled guilty. State v. Henderson, 648 So. 2d 974, 1994 La. App. LEXIS 3556 (Dec. 14, 1994), writ denied by La. 97-2336, 715 So. 2d 1205, 1998 La. LEXIS 852 (La. Mar. 20, 1998).

••• Departures

•••• General Overview. — Imposition of an additional six months over the guidelines recommendation on a sentence for burglary of five and a half years is not a gross deviation from the sentencing guidelines. State v. Powell, 623 So. 2d 948, 1993 La. App. LEXIS 2785 (Aug. 31, 1993).

•• Imposition. — Defendant’s conviction for burglary of an inhabited dwelling in violation of La. Rev. Stat. Ann. § 14:62.2 and the subsequent enhanced re-sentence as a multiple offender in conformance with La. Rev. Stat. Ann. § 15:529.1 were affirmed, but the case was remanded to the trial court with direction to provide defendant with written notice of the prescriptive period for post-conviction relief because the trial court failed to advise defendant of the prescriptive period at the time of sentencing as required by La. Code Crim. Proc. Ann. art. 930.8(C); defendant pled guilty to the burglary charge and was advised of the prescriptive period at the time of the original sentencing, but was not advised of the prescriptive period at the time that the original sentence was vacated and the enhanced sentence as a multiple offender, to which defendant pled guilty, was rendered. State v. Strickland, 716 So. 2d 457, 1998 La. App. LEXIS 2375 (July 28, 1998), writ denied by La. 98-2779, 739 So. 2d 784, 1999 La. LEXIS 862 (La. Mar. 26, 1999).

Pursuant to La. Rev. Stat. Ann. § 14:62.2, a trial court was found to have erred in sentencing two individuals convicted of burglary of an inhabited dwelling because the sentence failed to properly provide that any portion of the sentences were to be served without benefit of probation, parole, or suspension. State v. Frelix, 484 So. 2d 936, 1986 La. App. LEXIS 6220 (Feb. 25, 1986).

••• General Overview. — Pursuant to La. Rev. Stat. Ann. § 14:62.2, the sentence imposed was illegal in that it prohibited parole, probation, or suspension for the entire sentence; the statute was interpreted to mean that only the first year of the sentence is to be served without benefit of parole, probation, or suspension of sentence. State v. Nora, 520 So. 2d 916, 1987 La. App. LEXIS 10650 (Nov. 4, 1987), writ of certiorari denied by 522 So. 2d 564, 1988 La. LEXIS 70 (La. 1988).

••• Factors. — Concurrent sentences of twelve years each for two counts of burglary, two years for receiving stolen goods, and five years for felony theft, were not excessive where defendant had a juvenile and adult arrest record and was ineligible for probation. State v. Jackson, 432 So. 2d 360, 1983 La. App. LEXIS 8477 (May 17, 1983).

•• Proportionality. — Trial court adequately considered the sentencing guidelines in La. Code Crim. Proc. Ann. art. 894.1 in imposing consecutive sentences to a prior aggravated burglary sentence, and consecutive sentences of nine years and four years, respectively, upon a plea of guilty to simple burglary of an inhabited dwelling in violation of La. Rev. Stat. Ann. § 14:62.2, and possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967(C) were not excessive under La. Const. art. I, § 20 where the instant offenses and the aggravated burglary offense were not based on the same act or transaction, and thus, absent express direction from the trial court that some or all of the sentences for the instant offenses and the sentence for the aggravated burglary were to be served concurrently, the sentences were to be served consecutively under La. Code Crim. Proc. Ann. art. 883, and where defendant avoided the possibility of sentencing enhancement under the habitual offender law, as a result of plea bargaining. State v. Johnson, 857 So. 2d 586, 2003 La. App. LEXIS 2566 (Sept. 26, 2003).

Sentences of seven years for each count of simple burglary of an inhabited dwelling were not excessive, as they were well within the statutory limits and were justified considering the severity of the offenses and defendant’s record of involvement in residential burglaries. State v. Maiden, 463 So. 2d 848, 1985 La. App. LEXIS 8038 (Jan. 23, 1985).

•• Ranges. — Court rejected defendant’s contention that La. Rev. Stat. Ann. § 14:62.2, which provided a mandatory minimum sentence, was unconstitutionally applied in defendant’s case; given that the burglary was of defendant’s relatives’ house, and the relatives had just suffered a death in the family, defendant failed to rebut the presumption that the minimum sentence was constitutional, and thus the court affirmed defendant’s sentence for conspiracy to commit simple burglary in violation of La. Rev. Stat. Ann. §§ 14:26 and 14:62.2, simple burglary in violation of La. Rev. Stat. Ann. § 14:62.2, and theft of property in violation of La. Rev. Stat. Ann. § 14:67. State v. Laird, 829 So. 2d 1098, 2002 La. App. LEXIS 3278 (Oct. 30, 2002).

Although defendant was improperly sentenced to five years without the possibility of parole for his conviction of simple burglary of an inhabited dwelling, where La. Rev. Stat. Ann. § 14:62.2 was construed to attach only to the statute’s minimum one-year term, defendant failed to preserve the error for appellate review; La. Code Crim. Proc. Ann. art. 881.1(D) provided that failure to make a specific objection to the sentence precluded defendant from raising an objection to the sentence on appeal. State v. King, 639 So. 2d 1231, 1994 La. App. LEXIS 1967 (June 30, 1994), overruled by State v. Green, La. App. 93-1432, 673 So. 2d 262, 1996 La. App. LEXIS 647 (La.App. 4 Cir. Apr. 17, 1996).

Where defendant, a first offender, pled guilty to 19 counts of simple burglary of an inhabited dwelling and 6 counts of simple burglary and was sentenced to 60 years’ confinement at hard labor, it was proper to expose defendant to the maximum sentence of 12 years for simple burglary of an inhabited dwelling under La. Rev. Stat. Ann. § 14:62.2 on the grounds that he showed no regard for the security of the public or his victims and that he significantly reduced his sentencing exposure because he was charged with 86 various counts of burglary. State v. Williams, 638 So. 2d 665, 1994 La. App. LEXIS 1738 (May 20, 1994).

Sentencing provision of La. Rev. Stat. Ann. § 14:62.2 was ambiguous and should have been strictly construed in defendant’s favor. State v. Boowell, 406 So. 2d 213, 1981 La. LEXIS 10989 (Nov. 16, 1981).

•• Suspension. — Sentence exposing defendant to more imprisonment time than permitted by La. Rev. Stat. Ann. § 14:62.2 was illegally harsh, but the sentence was also illegally lenient in that it permitted suspension or probation during the first year. State v. Watson, 535 So. 2d 1329, 1988 La. App. LEXIS 2672 (Dec. 14, 1988).

•• Vindictiveness. — Eighteen year sentence for simple burglary, La. Rev. Stat. Ann. § 14:62.2, as enhanced for a prior felony conviction per the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1A(1), was not vindictive, even though the state offered defendant six years and no multiple bill if he pled guilty. State v. Henderson, 648 So. 2d 974, 1994 La. App. LEXIS 3556 (Dec. 14, 1994), writ denied by La. 97-2336, 715 So. 2d 1205, 1998 La. LEXIS 852 (La. Mar. 20, 1998).

• Postconviction Proceedings

•• Parole. — On review of defendant’s burglary conviction for errors patent, the court noted that defendant received an illegally lenient sentence; the trial judge sentenced defendant to 20 years imprisonment but failed to deny parole eligibility for one year, and this omission required no action because La. Rev. Stat. Ann. § 15:301.1(C) imposes the restrictions by operation of law. State v. Singleton, 871 So. 2d 596, 2004 La. App. LEXIS 678 (Mar. 30, 2004).

• Appeals

•• Standards of Review

••• Abuse of Discretion

•••• General Overview. — Imposition of an additional six months over the guidelines recommendation on a sentence for burglary of five and a half years is not a gross deviation from the sentencing guidelines. State v. Powell, 623 So. 2d 948, 1993 La. App. LEXIS 2785 (Aug. 31, 1993).

••• Substantial Evidence

•••• General Overview. — Defendant’s prior suspicious behavior at a neighbor’s house, the fact that he was then found scraping fresh putty from a window, and that he fled and attempted to avoid apprehension when he was discovered excluded any reasonable hypothesis other than that his intent was to commit a theft or felony when he entered the house. State in Interest of Nelson, 533 So. 2d 91, 1988 La. App. LEXIS 2031 (Oct. 11, 1988).

EVIDENCE

• Inferences & Presumptions

•• Inferences. — In defendant’s appeal of his burglary conviction under La. Rev. Stat. Ann. § 14:62.2, the State had to prove that defendant entered the dwelling without authorization and with an intent to commit a felony or any theft therein; pursuant to former La. Rev. Stat. Ann. § 15:445 (now La. Code Evid. Ann. art. 404) defendant’s intent to commit the crime could be inferred from circumstances surrounding the occurrence. State v. Feraci, 499 So. 2d 1218, 1986 La. App. LEXIS 8592 (Dec. 9, 1986).

• Procedural Considerations

•• Circumstantial & Direct Evidence. — Although an investigator testified that the contents of a house were turned upside down, the state failed to adduce any direct or circumstantial evidence of defendant’s unauthorized entry or intent to commit a felony or theft in the dwelling, as required for a simple burglary conviction under La. Rev. Stat. Ann. § 14:62.2. State v. Christy, 593 So. 2d 1322, 1991 La. App. LEXIS 3659 (Dec. 27, 1991), writ of certiorari denied by 596 So. 2d 553, 1992 La. LEXIS 1491 (La. 1992).

State did not prove that defendant intended to commit a simple burglary, in violation of La. Rev. Stat. Ann. § 14:62.2, where it failed to exclude the reasonable hypothesis that defendant was simply wandering when he was discovered in the dwelling. State v. Merrell, 442 So. 2d 713, 1983 La. App. LEXIS 9663 (Nov. 22, 1983).

•• Weight & Sufficiency. — Where the resident of a burglarized home testified that he knew defendant, but that defendant did not have permission to be inside of his home, the evidence was sufficient to convict defendant of simple burglary of an inhabited dwelling. State v. Singleton, 871 So. 2d 596, 2004 La. App. LEXIS 678 (Mar. 30, 2004).

Evidence was sufficient to support defendant’s conviction for attempted simple burglary of an inhabited dwelling when the victim identified defendant immediately after the crime. State v. Mayer, 743 So. 2d 304, 1999 La. App. LEXIS 2642 (Sept. 28, 1999).

Evidence that defendant loaded stolen items into a van and furnished transportation for the stolen items, the back door of a house was open and had apparently been broken into, and defendant jumped into the van and shut the door when approached by a witness, was sufficient evidence for a jury to find defendant guilty of simple burglary of an inhabited dwelling. State v. Daley, 463 So. 2d 826, 1985 La. App. LEXIS 8032 (Jan. 23, 1985).

• Scientific Evidence

•• Fingerprints & Footprints. — Defendant’s conviction for simple burglary of an inhabited dwelling, a violation of La. Rev. Stat. Ann. § 14:62.2, was affirmed because the Fifth Amendment protection against self-incrimination applied only to testimonial evidence, and identifying physical characteristics such as fingerprints were outside the scope of the privilege; court determined that a police officer was allowed to take a single print of defendant’s right index finger, out of the jury’s presence, and then the officer was properly allowed to testify before the jury that the fingerprint she had just taken from defendant matched State’s Exhibit One, the latent fingerprint from the crime scene. State v. Tran, 709 So. 2d 311, 1998 La. App. LEXIS 419 (Mar. 11, 1998).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Law. 44 La. L. Rev. 279 (November, 1983).

Developments in the Law, 1986-1987: A Faculty Symposium: Criminal Procedure. 48 La. L. Rev. 257 (November, 1987).

Developments in the Law, 1981-1982: A Symposium: Criminal Trial Procedure. 43 La. L. Rev. 375 (November, 1982).

Article: The Louisiana Criminal Code of 1942 — Doctrinal Provisions, Defenses, and Theories of Culpability. 52 La. L. Rev. 1083 (May, 1992).

§ 62.3. Unauthorized entry of an inhabited dwelling.

A. Unauthorized entry of an inhabited dwelling is the intentional entry by a person without authorization into any inhabited dwelling or other structure belonging to another and used in whole or in part as a home or place of abode by a person.

B. Whoever commits the crime of unauthorized entry of an inhabited dwelling shall be fined not more than one thousand dollars or imprisoned with or without hard labor for not more than six years, or both. (Added by Acts 1983, No. 285, § 1.)

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 15:1352.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Inchoate Crimes

••• Attempt

•••• General Overview. — Where defendant was charged with attempted unauthorized entry of an inhabited dwelling, a violation of La. Rev. Stat. Ann. § 14:27 and § 62.3, and was found guilty of criminal trespass, a violation of La. Rev. Stat. Ann. § 14:63, the verdict was unresponsive under La. Code Crim. Proc. Ann. art. 815; because a reasonable state of facts could be imagined wherein the greater offense of attempted unauthorized entry of an inhabited dwelling could be committed without perpetration of the lesser offense of criminal trespass, a verdict for criminal trespass could not be responsive to the greater offense with which defendant was charged. State v. Lynch, 729 So. 2d 12, 1999 La. App. LEXIS 285 (Feb. 3, 1999).

•• Property Crimes

••• Burglary & Criminal Trespass

•••• General Overview. — There was sufficient evidence to support a conviction for unauthorized entry of an inhabited dwelling based on defendant’s entry into an apartment without permission, the act of pushing through a door to enter, and the act of breaking glass at a door to gain reentry after a forcible removal. State v. Kirsch, 880 So. 2d 890, 2004 La. App. LEXIS 1866 (July 27, 2004).

Where defendant was found guilty of two counts of unauthorized entry of an inhabited dwelling and was sentenced as a habitual offender to serve seven years at hard labor without benefit of probation, parole, or suspension of sentence, his sentence was not excessive because the sentence range for the conviction of unauthorized entry of an inhabited dwelling was with or without hard labor for not more than six years under La. Rev. Stat. Ann. § 14:62.3(B) and La. Rev. Stat. Ann. § 15:529.1(A)(1)(a) provided that the sentence for a second felony in such circumstances was to be not less than one-half the longest term and not more than twice the longest term prescribed for a first conviction; hence, defendant’s sentence fell within the range of sentences that could have been imposed from three years to 12 years, all without benefit of probation or suspension of sentence. State v. Roland, 850 So. 2d 738, 2003 La. App. LEXIS 1675 (June 5, 2003), reversed in part by La. 03-1930, 865 So. 2d 692, 2004 La. LEXIS 20 (La. Jan. 16, 2004), writ denied by La. 2003-2395, 867 So. 2d 685, 2004 La. LEXIS 545 (La. Feb. 13, 2004).

Where defendant and his former common-law wife testified that the house he entered was hers and the wife had a restraining order against defendant, such was sufficient to support defendant’s conviction for unauthorized entry of an inhabited dwelling because the operative issue was the lack of authorization to enter, not who had title to the dwelling. State v. Roland, 850 So. 2d 738, 2003 La. App. LEXIS 1675 (June 5, 2003), reversed in part by La. 03-1930, 865 So. 2d 692, 2004 La. LEXIS 20 (La. Jan. 16, 2004), writ denied by La. 2003-2395, 867 So. 2d 685, 2004 La. LEXIS 545 (La. Feb. 13, 2004).

Victim denied giving defendant permission to enter the dwelling and defendant gained illegal entry into the victim’s apartment through a broken rear window in the victim’s apartment; thus, the jury had a reasonable basis to conclude that defendant committed an unauthorized entry pursuant to La. Rev. Stat. Ann. § 14:62.3. State v. Coleman, 828 So. 2d 1130, 2002 La. App. LEXIS 3062 (Oct. 2, 2002), writ denied by La. 2003-2533, 882 So. 2d 1153, 2004 La. LEXIS 2831 (La. Sept. 24, 2004).

Trial court erred in refusing to instruct the jury, as defendant had requested, on the offense of criminal trespass as a lesser included offense under the law prohibiting unauthorized entry into an inhabited dwelling, La. Rev. Stat. Ann. § 14:62.3. State v. Hernandez, 824 So. 2d 529, 2002 La. App. LEXIS 2467 (July 30, 2002).

Under La. Rev. Stat. Ann. § 14:62.3, the juvenile was properly found a delinquent for unauthorized entry of an inhabited dwelling because the evidence was sufficient to show that defendant had entered the victim’s house without permission and had the general intent to do so. State ex rel. D.P., 783 So. 2d 562, 2001 La. App. LEXIS 648 (Mar. 28, 2001).

Although defendant had lived in a house with his ex-wife prior to their divorce, and had lived with her off and on in the two years after their divorce and still had belongings stored there, the evidence was sufficient to convict defendant of unauthorized entry of an inhabited dwelling where defendant’s ex-wife testified she put him out of the house a few weeks before the entry with which he was charged, that she changed the locks to keep him out, and that she did not want him to enter the house while she was out of town. State v. Cojoe, 785 So. 2d 898, 2001 La. App. LEXIS 1175 (Mar. 21, 2001), writ denied by La. 2001-1143, 811 So. 2d 921, 2002 La. LEXIS 1136 (La. Mar. 22, 2002).

Evidence was sufficient to support defendant’s conviction for unauthorized entry of an inhabited dwelling in violation of La. Rev. Stat. Ann. § 14:62.3 and his conviction for oral sexual battery in violation of La. Rev. Stat. Ann. § 14:43.3; the victim testified that defendant broke into her home without her permission, wrapped a telephone cord around her neck and engaged in oral sex against her will, two friends, who helped her after the attack, corroborated her testimony and a deputy testified that the victim’s door was damaged and that he found a telephone cord and torn clothing at the crime scene. State v. McCurtis, 769 So. 2d 150, 2000 La. App. LEXIS 2185 (Sept. 27, 2000), writ denied in part by, remanded by La. 2000-3080, 800 So. 2d 862, 2001 La. LEXIS 3677 (La. Nov. 2, 2001).

Contrary to defendant’s contention, the State proved beyond a reasonable doubt the elements of the crime of unauthorized entry of an inhabited dwelling when it demonstrated that the dwelling was owned by another; defendant was not authorized to enter the home; defendant entered the home through a bedroom window after being denied access to the home through a carport door; and the victim identified defendant. State v. Brisco, 756 So. 2d 644, 2000 La. App. LEXIS 771 (Apr. 5, 2000), writ denied by La. 2000-1478, 792 So. 2d 749, 2001 La. LEXIS 1678 (La. May 25, 2001).

Evidence was sufficient in trial on the charge of entering an inhabited dwelling without authorization in violation of La. Rev. Stat. Ann. § 14:62.3, where police officer testified that a break-in had occurred and that defendant’s ex-wife told him that defendant was the perpetrator. State v. Holmes, 735 So. 2d 687, 1999 La. App. LEXIS 557 (Mar. 10, 1999).

Where defendant was charged with attempted unauthorized entry of an inhabited dwelling, a violation of La. Rev. Stat. Ann. § 14:27 and § 62.3, and was found guilty of criminal trespass, a violation of La. Rev. Stat. Ann. § 14:63, the verdict was unresponsive under La. Code Crim. Proc. Ann. art. 815; because a reasonable state of facts could be imagined wherein the greater offense of attempted unauthorized entry of an inhabited dwelling could be committed without perpetration of the lesser offense of criminal trespass, a verdict for criminal trespass could not be responsive to the greater offense with which defendant was charged. State v. Lynch, 729 So. 2d 12, 1999 La. App. LEXIS 285 (Feb. 3, 1999).

Unauthorized entry of an inhabited dwelling is a violation of La. Rev. Stat. Ann. § 14:62.3. State v. Shaw, 708 So. 2d 509, 1998 La. App. LEXIS 269 (Feb. 25, 1998).

Unauthorized entry of an inhabited dwelling, for purposes of La. Rev. Stat. Ann. § 14:62.3, is the intentional entry by a person without authorization into any dwelling or other structure which belongs to another and is used by a person as a home or place of abode. State v. Shaw, 708 So. 2d 509, 1998 La. App. LEXIS 269 (Feb. 25, 1998).

Evidence supported defendant’s conviction for unauthorized entry of an inhabited dwelling, in violation of La. Rev. Stat. Ann. § 14:62.3 where defendant admitted to entering his mother’s home and the mother testified that she had not given defendant permission to do so. State v. Johnson, 691 So. 2d 370, 1997 La. App. LEXIS 887 (Apr. 2, 1997).

Sentence of 66 months at hard labor was not excessive, in light of defendant’s extensive criminal history as well as his tendency to continue to commit crimes while a variety of criminal charges were pending against him, and the reprehensible nature of his crime, the burglary of an elderly couple’s home and the assault and battery of an elderly man. State v. Goodman, 684 So. 2d 58, 1996 La. App. LEXIS 3007 (Nov. 6, 1996).

Juvenile was guilty under La. Rev. Stat. Ann. § 14:62.3 of the crime of unauthorized entry of an inhabited dwelling when he climbed through a bedroom window to visit a juvenile girl; although the girl invited the defendant, he was guilty of the charge. State in the Interest of R.E.B., 643 So. 2d 287, 1994 La. App. LEXIS 2417 (Sept. 21, 1994).

Evidence sufficiently supported defendant’s conviction for unauthorized entry of an inhabited dwelling in violation of La. Rev. Stat. Ann. § 14:62.3 where a neighbor definitively identified defendant as the individual leaving the garage with goods under his arm and the owner of the home testified that he did not know defendant and had not given him permission to enter his property. State v. Segue, 637 So. 2d 1173, 1994 La. App. LEXIS 1498 (May 17, 1994).

Double jeopardy did not attach to bar defendant’s trial and convictions for unauthorized entry of a dwelling and aggravated battery arising from the same criminal episode because unauthorized entry of a dwelling under La. Rev. Stat. Ann. § 14: 62.3A required proof that defendant intentionally entered into an inhabited dwelling or structure without consent and aggravated battery required proof that defendant intentionally used force or violence against the victim; additionally, the elements of the crimes were not identical, and neither offense was a lesser-included offense of the other. State v. Deslatte, 610 So. 2d 947, 1992 La. App. LEXIS 3690 (Nov. 20, 1992).

Sufficient evidence supported a defendant’s conviction for unauthorized entry of an inhabited dwelling, the intentional entry by an individual without authorization into a dwelling or structure belonging to another and used as a home in violation of La. Rev. Stat. Ann. § 14:62.3, where a police officer had observed the defendant taking electronic equipment from a residence. State v. Roquemore, 574 So. 2d 473, 1991 La. App. LEXIS 149 (Jan. 23, 1991), remanded by 580 So. 2d 912, 1991 La. LEXIS 1873 (La. 1991).

Where defendant was apprehended on an enclosed porch, his conviction for unauthorized entry of an inhabited dwelling, a violation of La. Rev. Stat. Ann. § 14:62.3A, was proper on the grounds that the porch was a part of the dwelling and the owner did not consent to or authorize defendant’s presence. State v. Lawrence, 572 So. 2d 276, 1990 La. App. LEXIS 2611 (Nov. 14, 1990).

Where defendant’s companion had secreted some personal effects in the attic of a residence without the owner’s consent, the court reversed defendant’s conviction for attempted entry of an inhabited dwelling, in violation of La. Rev. Stat. Ann. § 14:62.3A, on the ground that there was no evidence that defendant had ever attempted to enter the dwelling, although he and his companion were arrested at the residence next door. State v. Lawrence, 572 So. 2d 276, 1990 La. App. LEXIS 2611 (Nov. 14, 1990).

Defendant was properly convicted of unauthorized entry into an inhabited dwelling where he was a maintenance man for an apartment building, marked bills were placed in a box in an apartment that had been burglarized previously, defendant took the bills from the box, and defendant claimed that the door to the apartment was open and he took the bills to protect them, and then mistakenly used the bills himself. State v. Washington, 533 So. 2d 392, 1988 La. App. LEXIS 2069 (Oct. 11, 1988).

La. Rev. Stat. Ann. § 14:62.3 is clear, precise and readily understandable by persons of average intelligence, and thus is not unconstitutionally vague or overbroad. State v. Cuevas, 466 So. 2d 559, 1985 La. App. LEXIS 8442 (Mar. 11, 1985), writ of certiorari denied by 472 So. 2d 34, 1985 La. LEXIS 8965 (La. 1985).

• Jury Instructions

•• Particular Instructions

••• Lesser Included Offenses. — Trial court erred in refusing to instruct the jury, as defendant had requested, on the offense of criminal trespass as a lesser included offense under the law prohibiting unauthorized entry into an inhabited dwelling, La. Rev. Stat. Ann. § 14:62.3. State v. Hernandez, 824 So. 2d 529, 2002 La. App. LEXIS 2467 (July 30, 2002).

• Sentencing

•• Appeals

••• General Overview. — Where defendant was found guilty of two counts of unauthorized entry of an inhabited dwelling and was sentenced as a habitual offender to serve seven years at hard labor without benefit of probation, parole, or suspension of sentence, his sentence was not excessive because the sentence range for the conviction of unauthorized entry of an inhabited dwelling was with or without hard labor for not more than six years under La. Rev. Stat. Ann. § 14:62.3(B) and La. Rev. Stat. Ann. § 15:529.1(A)(1)(a) provided that the sentence for a second felony in such circumstances was to be not less than one-half the longest term and not more than twice the longest term prescribed for a first conviction; hence, defendant’s sentence fell within the range of sentences that could have been imposed from three years to 12 years, all without benefit of probation or suspension of sentence. State v. Roland, 850 So. 2d 738, 2003 La. App. LEXIS 1675 (June 5, 2003), reversed in part by La. 03-1930, 865 So. 2d 692, 2004 La. LEXIS 20 (La. Jan. 16, 2004), writ denied by La. 2003-2395, 867 So. 2d 685, 2004 La. LEXIS 545 (La. Feb. 13, 2004).

•• Cruel & Unusual Punishment. — Sentence of 66 months at hard labor was not excessive, in light of defendant’s extensive criminal history as well as his tendency to continue to commit crimes while a variety of criminal charges were pending against him, and the reprehensible nature of his crime, the burglary of an elderly couple’s home and the assault and battery of an elderly man. State v. Goodman, 684 So. 2d 58, 1996 La. App. LEXIS 3007 (Nov. 6, 1996).

•• Imposition

••• Factors. — Record supported the sentence of two years at hard labor with all but six months of that sentence being suspended, and placement on two years of active probation for unauthorized entry of an inhabited dwelling, because the victim and her children testified that defendant barged into their home in the early morning hours and shoved both young men out of the way, causing injury to one of them, and the responding officer testified that the door was nearly in two pieces and the victim was frightened and shaking. State v. Shannon, 902 So. 2d 519, 2005 La. App. LEXIS 1098 (Apr. 26, 2005).

Where defendant was convicted of unauthorized entry of an inhabited dwelling, the trial court considered the required factors when it imposed a sentence of three years at hard labor on the grounds that the sentencing range for a second habitual felony offender was two to 12 years at hard labor and a $1,000 fine under La. Rev. Stat. Ann. § 14:62.3B and that defendant was on probation, he was likely to commit further offenses and was in need of correctional treatment, the offense was serious, and he was ineligible for a suspended sentence. State v. Lawrence, 572 So. 2d 276, 1990 La. App. LEXIS 2611 (Nov. 14, 1990).

• Appeals

•• Standards of Review

••• Substantial Evidence

•••• General Overview. — Evidence was sufficient in trial on the charge of entering an inhabited dwelling without authorization in violation of La. Rev. Stat. Ann. § 14:62.3, where police officer testified that a break-in had occurred and that defendant’s ex-wife told him that defendant was the perpetrator. State v. Holmes, 735 So. 2d 687, 1999 La. App. LEXIS 557 (Mar. 10, 1999).

EVIDENCE

• Procedural Considerations

•• Weight & Sufficiency. — Victim denied giving defendant permission to enter the dwelling and defendant gained illegal entry into the victim’s apartment through a broken rear window in the victim’s apartment; thus, the jury had a reasonable basis to conclude that defendant committed an unauthorized entry pursuant to La. Rev. Stat. Ann. § 14:62.3. State v. Coleman, 828 So. 2d 1130, 2002 La. App. LEXIS 3062 (Oct. 2, 2002), writ denied by La. 2003-2533, 882 So. 2d 1153, 2004 La. LEXIS 2831 (La. Sept. 24, 2004).

Although defendant had lived in a house with his ex-wife prior to their divorce, and had lived with her off and on in the two years after their divorce and still had belongings stored there, the evidence was sufficient to convict defendant of unauthorized entry of an inhabited dwelling where defendant’s ex-wife testified she put him out of the house a few weeks before the entry with which he was charged, that she changed the locks to keep him out, and that she did not want him to enter the house while she was out of town. State v. Cojoe, 785 So. 2d 898, 2001 La. App. LEXIS 1175 (Mar. 21, 2001), writ denied by La. 2001-1143, 811 So. 2d 921, 2002 La. LEXIS 1136 (La. Mar. 22, 2002).

Evidence was sufficient in trial on the charge of entering an inhabited dwelling without authorization in violation of La. Rev. Stat. Ann. § 14:62.3, where police officer testified that a break-in had occurred and that defendant’s ex-wife told him that defendant was the perpetrator. State v. Holmes, 735 So. 2d 687, 1999 La. App. LEXIS 557 (Mar. 10, 1999).

Evidence sufficiently supported defendant’s conviction for unauthorized entry of an inhabited dwelling in violation of La. Rev. Stat. Ann. § 14:62.3 where a neighbor definitively identified defendant as the individual leaving the garage with goods under his arm and the owner of the home testified that he did not know defendant and had not given him permission to enter his property. State v. Segue, 637 So. 2d 1173, 1994 La. App. LEXIS 1498 (May 17, 1994).

GOVERNMENTS

• Legislation

•• Overbreadth. — La. Rev. Stat. Ann. § 14:62.3 is clear, precise and readily understandable by persons of average intelligence, and thus is not unconstitutionally vague or overbroad. State v. Cuevas, 466 So. 2d 559, 1985 La. App. LEXIS 8442 (Mar. 11, 1985), writ of certiorari denied by 472 So. 2d 34, 1985 La. LEXIS 8965 (La. 1985).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Law. 44 La. L. Rev. 279 (November, 1983).

Developments in the Law, 1986-1987: A Faculty Symposium: Criminal Procedure. 48 La. L. Rev. 257 (November, 1987).

Article: The Louisiana Criminal Code of 1942 — Doctrinal Provisions, Defenses, and Theories of Culpability. 52 La. L. Rev. 1083 (May, 1992).

§ 62.4. Unauthorized entry of a place of business.

A. Unauthorized entry of a place of business is the intentional entry by a person without authority into any structure or onto any premises, belonging to another, that is completely enclosed by any type of physical barrier that is at least six feet in height and used in whole or in part as a place of business.

B. Whoever commits the crime of unauthorized entry of a place of business shall be fined not more than one thousand dollars or imprisoned with or without hard labor for not more than six years, or both. (Acts 1986, No. 635, § 1; Acts 1999, No. 803, § 1.)

1999 Amendments. — Acts 1999, No. 803, § 1, effective August 15, 1999, in (A), inserted “or onto any premises” following “any structure,” and inserted “that is completely enclosed by any type of physical barrier that is at least six feet in height” preceding “and used.”

JUDICIAL DECISIONS

INDEX

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Inchoate Crimes

••• Attempt

•••• General Overview

•• Property Crimes

••• Burglary & Criminal Trespass

•••• General Overview

• Scienter

•• Specific Intent

• Jury Instructions

•• Particular Instructions

••• Lesser Included Offenses

• Sentencing

•• Corrections, Modifications & Reductions

••• Illegal Sentences

•• Ranges

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Inchoate Crimes

••• Attempt

•••• General Overview. — Defendant’s conviction for attempted unauthorized entry into a place of business in violation of La. Rev. Stat. Ann. § 14:27 and La. Rev. Stat. Ann. § 14:62.4 was affirmed where the State had the burden of proving that defendant had the specific intent to enter the shop without authority and did an act in furtherance thereof, and where the testimony established that defendant was kneeling at the front door of the shop at 10:00 p.m., that the glass covering the burglar bars in the front door had been broken out, and that defendant fled when the owner came upon the scene. State v. Allen, 742 So. 2d 949, 1999 La. App. LEXIS 2234 (July 27, 1999).

Three-year maximum sentence imposed for attempted unauthorized entry into a place of business, a violation of La. Rev. Stat. Ann. §§ 14:27 and 14:62.4, was an illegal sentence because defendant had already been ordered to serve four months as a condition of probation. State v. McClinton, 609 So. 2d 1215, 1992 La. App. LEXIS 3808 (Dec. 9, 1992).

•• Property Crimes

••• Burglary & Criminal Trespass

•••• General Overview. — La. Rev. Stat. Ann. § 14:62.4 defines the crime of unauthorized entry of a place of business. State v. Wright, 840 So. 2d 1271, 2003 La. App. LEXIS 610 (Mar. 7, 2003).

State succeeded in convicting defendant of the unauthorized entry of a place of business, where it proved beyond a reasonable doubt, based on the testimony of two witnesses, that defendant intentionally entered a place of business belonging to another, that was enclosed by a physical barrier at least six feet high, without the authority to do so. State v. Adger, 797 So. 2d 146, 2001 La. App. LEXIS 2031 (Sept. 26, 2001).

Defendant’s conviction for attempted unauthorized entry into a place of business in violation of La. Rev. Stat. Ann. § 14:27 and La. Rev. Stat. Ann. § 14:62.4 was affirmed where the state had the burden of proving that defendant had the specific intent to enter the shop without authority and did an act in furtherance thereof, and where the testimony established that defendant was kneeling at the front door of the shop at 10:00 p.m., that the glass covering the burglar bars in the front door had been broken out, and that defendant fled when the owner came upon the scene. State v. Allen, 742 So. 2d 949, 1999 La. App. LEXIS 2234 (July 27, 1999).

Defendant was properly convicted of unauthorized entry of a place of business for breaking into a church because a church was a place of business as contemplated by La. Rev. Stat. Ann. § 14:62.4(A) and under La. Code Crim. Proc. Ann. art. 814(44) such was a lesser included offense of the simple burglary charge on which he was tried. State v. Smith, 679 So. 2d 491, 1996 La. App. LEXIS 1635 (Aug. 21, 1996).

Defendant’s sentence of six years at hard labor was affirmed because it was within the sentence range prescribed in La. Rev. Stat. Ann. § 14:62.4(B) for unauthorized entry of a place of business. State v. Smith, 679 So. 2d 491, 1996 La. App. LEXIS 1635 (Aug. 21, 1996).

Any rational factfinder could have concluded that the state proved beyond a reasonable doubt that defendant was guilty of unauthorized entry of a place of business in violation of La. Rev. Stat. Ann. § 14:62.4 even though the state failed to show that defendant entered a seafood restaurant and a police officer failed to identify defendant at the crime scene where the officer identified defendant as he fled from the scene of an accident after a high speed chase from the restaurant and the jury was entitled to discredit alibi testimony of defense witnesses. State v. Neidlinger, 560 So. 2d 526, 1990 La. App. LEXIS 896 (Apr. 10, 1990).

La. Rev. Stat. Ann. § 14:62.4 was constitutional because it was a derivative of La. Rev. Stat. Ann. § 14:62, which was found constitutional; § 14:62.4 was not vague because it fully described the term business and because no person of ordinary intelligence would consider a state employment office in any other capacity than a place of business. State v. Coleman, 528 So. 2d 192, 1988 La. App. LEXIS 1640 (July 6, 1988), writ of certiorari denied by 533 So. 2d 373, 1988 La. LEXIS 2802 (La. 1988).

• Scienter

•• Specific Intent. — Defendant’s conviction for attempted unauthorized entry into a place of business in violation of La. Rev. Stat. Ann. § 14:27 and La. Rev. Stat. Ann. § 14:62.4 was affirmed where the State had the burden of proving that defendant had the specific intent to enter the shop without authority and did an act in furtherance thereof, and where the testimony established that defendant was kneeling at the front door of the shop at 10:00 p.m., that the glass covering the burglar bars in the front door had been broken out, and that defendant fled when the owner came upon the scene. State v. Allen, 742 So. 2d 949, 1999 La. App. LEXIS 2234 (July 27, 1999).

• Jury Instructions

•• Particular Instructions

••• Lesser Included Offenses. — Defendant was properly convicted of unauthorized entry of a place of business for breaking into a church because a church was a place of business as contemplated by La. Rev. Stat. Ann. § 14:62.4(A) and under La. Code Crim. Proc. Ann. art. 814(44) such was a lesser included offense of the simple burglary charge on which he was tried. State v. Smith, 679 So. 2d 491, 1996 La. App. LEXIS 1635 (Aug. 21, 1996).

• Sentencing

•• Corrections, Modifications & Reductions

••• Illegal Sentences. — Three-year maximum sentence imposed for attempted unauthorized entry into a place of business, a violation of La. Rev. Stat. Ann. §§ 14:27 and 14:62.4, was an illegal sentence because defendant had already been ordered to serve four months as a condition of probation. State v. McClinton, 609 So. 2d 1215, 1992 La. App. LEXIS 3808 (Dec. 9, 1992).

•• Ranges. — Defendant’s sentence of six years at hard labor was affirmed because it was within the sentence range prescribed in La. Rev. Stat. Ann. § 14:62.4(B) for unauthorized entry of a place of business. State v. Smith, 679 So. 2d 491, 1996 La. App. LEXIS 1635 (Aug. 21, 1996).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Unauthorized removal of a seal from a self-storage facility is an act that should be governed in the civil domain under the terms of the contract between the owner of the sel-storage facility and the tenant., Opinion 02-0332, La. Atty. Gen. Op. No. 2002-0332; 2002 La. AG LEXIS 402.

§ 62.5. Looting.

A. Looting is the intentional entry by a person without authorization into any dwelling or other structure belonging to another and used in whole or in part as a home or place of abode by a person, or any structure belonging to another and used in whole or in part as a place of business, or any vehicle, watercraft, building, plant, establishment, or other structure, movable or immovable, in which normal security of property is not present by virtue of a hurricane, flood, fire, act of God, or force majeure of any kind, or by virtue of a riot, mob, or other human agency, and the obtaining or exerting control over or damaging or removing property of the owner.

B. Whoever commits the crime of looting shall be fined not more than ten thousand dollars or imprisoned at hard labor for not more than fifteen years, or both.

C. Whoever commits the crime of looting during the existence of a state of emergency, which has been declared pursuant to law by the governor or the chief executive officer of any parish, may be fined not less than five thousand dollars nor more than ten thousand dollars and shall be imprisoned at hard labor for not less than three years nor more than fifteen years without benefit of probation, parole, or suspension of sentence. (Acts 1993, No. 667, § 1; Acts 2005, No. 208, § 1, eff. Aug. 15, 2005; Acts 2006, No. 165, § 1, eff. Aug. 15, 2006.)

2006 Amendments. — Acts 2006, No. 165, § 1, effective August 15, 2006, deleted “when the defendant knew or should have known that a declaration of emergency existed” following “officer of any parish” in (C).

2005 Amendments. — Acts 2005, No. 208, § 1, effective August 15, 2005, added (C).

§ 62.6. Simple burglary of a religious building.

A. Simple burglary of a religious building is the unauthorized entering of any church, synagogue, mosque, or other building, structure, or place primarily used for religious worship or other religious purpose with the intent to commit a felony or any theft therein, other than as set forth in R.S. 14:60.

B. Whoever commits the crime of simple burglary of a religious building shall be fined not more than two thousand dollars and imprisoned with or without hard labor for not less than two years nor more than twelve years. At least two years of the sentence of imprisonment shall be imposed without benefit of probation, parole, or suspension of sentence. (Acts 1997, No. 405, § 1.)
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CRIMINAL LAW & PROCEDURE

• Sentencing

•• Guidelines

••• Adjustments & Enhancements

•••• Criminal History

••••• Prior Felonies. — Defendant’s two prior felony convictions and case facts were sufficient to support the eight years at hard labor sentence imposed by the trial court for defendant’s conviction for simple burglary of a religious building; the sentence was not constitutionally excessive since there was no imposition of a sentence grossly out of proportion to the severity of the crime, where the trial judge adequately complied with the sentencing guidelines and the record clearly showed an adequate factual basis for the sentence imposed State v. King, 782 So. 2d 654, 2001 La. App. LEXIS 603 (Mar. 7, 2001).

•• Ranges. — Defendant convicted of simple burglary of a religious building, La. Rev. Stat. Ann. § 14:62.6, and sentenced to serve eight years at hard labor, whose sentence was within the sentencing range for that offense with or without hard labor for two to 12 years, at least two years of which had to be imposed without benefit of probation, parole or suspension of sentence under La. Rev. Stat. Ann. § 14:62.6(B), received an illegally lenient sentence that was upheld on appellate review since the State did not raise any timely objections. State v. King, 782 So. 2d 654, 2001 La. App. LEXIS 603 (Mar. 7, 2001).

§ 62.7. Unauthorized entry of a dwelling during an emergency or disaster.

A. (1) Unauthorized entry of a dwelling during an emergency or disaster is the intentional entry by a person without authorization into any dwelling or other structure belonging to another and used in whole or in part as a home or place of abode by a person when the dwelling or other structure is located in a parish where the governor has declared a disaster or emergency pursuant to the provisions of the Louisiana Homeland Security and Emergency Assistance and Disaster Act (R.S. 29:721 et seq.).

(2) The provisions of this Section shall not apply to the following:

(a) Any law enforcement or rescue personnel providing rescue or emergency disaster services.

(b) Any person entering a dwelling for the purposes of survival or awaiting evacuation or rescue within seventy-two hours of the occurrence of the disaster or emergency which resulted in the declaration of disaster or emergency.

B. Whoever commits the crime of unauthorized entry of a dwelling during an emergency or disaster shall be fined not more than one thousand five hundred dollars or imprisoned with or without hard labor for not more than one year, or both. (Acts 2006, No. 199, § 1, eff. Aug. 15, 2006.)

§ 62.8. Home invasion.

A. Home invasion is the unauthorized entering of any inhabited dwelling, or other structure belonging to another and used in whole or in part as a home or place of abode by a person, where a person is present, with the intent to use force or violence upon the person of another or to vandalize, deface, or damage the property of another.

B. (1) Except as provided in Paragraphs (2) and (3) of this Subsection, whoever commits the crime of home invasion shall be fined not more than five thousand dollars and shall be imprisoned at hard labor for not more than twenty-five years.

(2) Whoever commits the crime of home invasion while armed with a dangerous weapon shall be fined not more than seven thousand dollars and shall be imprisoned at hard labor for not more than thirty years.

(3) Whoever commits the crime of home invasion when, at the time of the unauthorized entering, there is present in the dwelling or structure any person who is under the age of twelve years, is sixty-five years of age or older, or who has a developmental disability as defined in R.S. 28:451.2, shall be fined not more than ten thousand dollars and shall be imprisoned at hard labor for not less than ten nor more than twenty-five years. At least ten years of the sentence imposed shall be served without benefit of parole, probation, or suspension of sentence. (Acts 2008, No. 6, § 1, eff. Aug. 15, 2008; Acts 2010, No. 524, § 1, eff. Aug. 15, 2010; Acts 2012, No. 370, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 370, in (B)(1), substituted “Paragraphs (2) and (3)” for “Paragraph (2)” and “for not more than twenty-five years” for “for not less than five nor more than twenty years; at least five years of the sentence imposed shall be served without benefit of parole, probation, or suspension of sentence”; inserted (B)(2); and redesignated former (B)(2) as (B)(3).

2010 Amendments. — The 2010 amendment by No. 524 added “at hard labor” in (B)(2); and made stylistic changes.

§ 62.9. Simple burglary of a law enforcement or emergency vehicle.

A. Simple burglary of a law enforcement or emergency vehicle is the unauthorized entering of any law enforcement or emergency vehicle with the intent to commit a felony or any theft therein.

B. For the purposes of this Section, “law enforcement or emergency vehicle” means a marked vehicle with fully visual and audible warning signals operated by a fire department, a state, parish, or municipal police department, a sheriff’s office, or such ambulances and emergency medical response vehicles certified by the Department of Health and Hospitals that are operated by certified ambulance services, and emergency vehicles of municipal departments or public service corporations as are designated or authorized by the secretary of the Department of Transportation and Development, or by the chief of police of any incorporated municipality.

C. Whoever commits the crime of simple burglary of a law enforcement or emergency vehicle shall be fined not more than ten thousand dollars, imprisoned with or without hard labor for not more than twenty years, or both. (Acts 2010, No. 972, § 1, eff. Aug. 15, 2010.)

4. CRIMINAL TRESPASS.

§ 63. Criminal trespass.

A. No person shall enter any structure, watercraft, or movable owned by another without express, legal, or implied authorization.

B. No person shall enter upon immovable property owned by another without express, legal, or implied authorization.

C. No person shall remain in or upon property, movable or immovable, owned by another without express, legal, or implied authorization.

D. It shall be an affirmative defense to a prosecution for a violation of Subsection A, B, or C of this Section, that the accused had express, legal, or implied authority to be in the movable or on the immovable property.

E. The following persons may enter or remain upon the structure, watercraft, movable or immovable property, of another:

(1) A duly commissioned law enforcement officer in the performance of his duties.

(2) Any firefighter, whether or not a member of a volunteer or other fire department, and any employee or agent of the Louisiana Department of Agriculture and Forestry engaged in locating and suppressing a fire.

(3) Emergency medical personnel engaged in the rendering of medical assistance to an individual.

(4) Any federal, state or local government employee, public utility employee or agent engaged in suppressing or dealing with an emergency that presents an imminent danger to human safety or health or to the environment.

(5) Any federal, state or local government employee, public utility employee or agent in the performance of his duties when otherwise authorized by law to enter or remain on immovable or movable property.

(6) Any person authorized by a court of law to enter or remain on immovable property.

(7) Any person exercising the mere right of passage to an enclosed estate, as otherwise provided by law.

F. The following persons may enter or remain upon immovable property of another, unless specifically forbidden to do so by the owner or other person with authority, either orally or in writing:

(1) A professional land surveyor or his authorized personnel, engaged in the “Practice of Land Surveying”, as defined in R.S. 37:682.

(2) A person, affiliate, employee, agent or contractor of any business which is regulated by the Louisiana Public Service Commission or by a local franchising authority or the Federal Communication Commission under the Cable Reregulation Act of 1992 or of a municipal or public utility, while acting in the course and scope of his employment or agency relating to the operation, repair, or maintenance of a facility, servitude or any property located on the immovable property which belongs to such a business.

(3) Any person making a delivery, soliciting, selling any product or service, conducting a survey or poll, a real estate licensee or other person who has a legitimate reason for making a delivery, conducting business or communicating with the owner, lessee, custodian or a resident of the immovable property, and who, immediately upon entry, seeks to make the delivery, to conduct business or to conduct the communication.

(4) An employee of the owner, lessee or custodian of the immovable property while performing his duties, functions and responsibilities in the course and scope of his employment.

(5) The owner of domestic livestock or his employees or agents while in the process of retrieving his domestic livestock that have escaped from an area fenced to retain such domestic livestock.

(6) The owner of a domestic animal while in the sole process of merely retrieving his domestic animal from immovable property and not having a firearm or other weapon on his person.

(7) Any candidate for political office or any person working on behalf of a candidate for a political office.

(8) The owner or occupant of a watercraft or vessel traveling in salt water engaged in any lawful purpose for the purpose of retrieval of his property or for obtaining assistance in an emergency situation.

G. The following penalties shall be imposed for a violation of this Section:

(1) For the first offense, the fine shall be not less than one hundred dollars and not more than five hundred dollars, or imprisonment for not more than thirty days, or both.

(2) For the second offense, the fine shall be not less than three hundred dollars and not more than seven hundred fifty dollars, or imprisonment for not more than ninety days, or both.

(3) For the third offense and all subsequent offenses, the fine shall be not less than five hundred dollars and not more than one thousand dollars, or imprisonment for not less than sixty days and not more than six months, or both, and forfeiture to the law enforcement authority of any property seized in connection with the violation.

(4) A person may be convicted of a second offense and any subsequent offenses regardless of whether any prior conviction involved the same structure, watercraft, movable or immovable property and regardless of the time sequence of the occurrence of the offenses.

(5) In addition to the foregoing penalties, and notwithstanding any other law to the contrary, a person convicted under this Section who has killed or otherwise misappropriated any wildlife, as defined by R.S. 56:8, in the course of commission of the offense shall forfeit the misappropriated wildlife to the law enforcement authority, and shall be ordered to pay the value of the misappropriated wildlife into the Conservation Fund of the Department of Wildlife and Fisheries in accordance with R.S. 56:40.1 et seq. The value of the wildlife that was misappropriated shall be determined by the guidelines adopted by the Wildlife and Fisheries Commission pursuant to R.S. 56:40.2.

H. The provisions of any other law notwithstanding, owners, lessees, and custodians of structures, watercraft, movable or immovable property shall not be answerable for damages sustained by any person who enters upon the structure, watercraft, movable or immovable property without express, legal or implied authorization, or who without legal authorization, remains upon the structure, watercraft, movable or immovable property after being forbidden by the owner, or other person with authority to do so; however, the owner, lessee or custodian of the property may be answerable for damages only upon a showing that the damages sustained were the result of the intentional acts or gross negligence of the owner, lessee or custodian.

I. A minor ten years old or younger shall not be arrested, detained or apprehended for the crime of trespass. (Amended by Acts 1960, No. 458, § 1; Acts 1964, No. 497, § 1; Acts 1981, No. 78, § 1, eff. Jan. 1, 1982; Acts 1990, No. 870, § 1, eff. Jan. 1, 1991; Acts 1991, No. 438, § 1; Acts 1993, No. 887, § 1; Acts 2003, No. 279, § 3, eff. Aug. 15, 2003; Acts 2003, No. 802, § 1, eff. Aug. 15, 2003; Acts 2012, No. 561, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 561 added (G)(5).

2003 Amendments. — Acts 2003, No. 279, § 3, effective August 15, 2003, substituted “professional” for “registered” in (G)(1).

Acts 2003, No. 802, § 1, effective August 15, 2003 rewrote the section.

CROSS REFERENCES

Louisiana Law. — Preemption of state law; exceptions, see La. R.S. 14:143.

Powers of parish governing authorities, see La. R.S. 33:1236.

Riding or hauling on levees prohibited, see La. R.S. 38:213.

Municipal Law. — Criminal trespass. Shreveport Code of Ordinance § 50-86.

Trespass. Baton Rouge Code of Ordinance title 12, ch. 3.

Violence to buildings and other property > criminal trespass. New Orleans Code of Ordinance § 54-153.
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CONSTITUTIONAL LAW

• Equal Protection

•• Scope of Protection. — Former La. Rev. Stat. Ann. § 14:63.5 (now La. Rev. Stat. Ann. § 14:63) was not unconstitutional although the statute was different from other parishes’ criminal trespass statutes because the equal protection clause related to equality between persons rather than between areas. State v. Guidry, 247 LA. 631, 173 So. 2d 192, 1965 La. LEXIS 2341 (Mar. 29, 1965).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Inchoate Crimes

••• Attempt

•••• General Overview. — Because a reasonable state of facts can be imagined wherein the greater offense of attempted unauthorized entry of an inhabited dwelling can be committed without perpetration of the lesser offense of criminal trespass, a verdict for criminal trespass cannot be responsive to the greater offense with which defendant was charged. State v. Lynch, 729 So. 2d 12, 1999 La. App. LEXIS 285 (Feb. 3, 1999).

•• Property Crimes

••• Burglary & Criminal Trespass

•••• General Overview. — Criminal trespass included the unauthorized and intentional entry of any structure, elements of which were also found in the crime of unauthorized entry of an inhabited dwelling; there could not be a situation in which a person could be guilty of unauthorized entry of an inhabited dwelling without also being guilty of criminal trespass, thus criminal trespass was a lesser included offense and a responsive verdict to a charge of unauthorized entry of an inhabited dwelling. State v. Simmons, 817 So. 2d 16, 2002 La. LEXIS 1517 (May 15, 2002).

In a prosecution for possession of cocaine under La. Rev. Stat. Ann. § 40:967, defendant’s arrest, and resulting search, for criminal trespass under La. Rev. Stat. Ann. § 14:63, after refusing to leave a cafe, was lawful. State v. Smith, 740 So. 2d 714, 1999 La. App. LEXIS 2028 (June 9, 1999).

Pursuant to La. Rev. Stat. Ann. § 14:63, although the evidence established that the police had earlier ordered relator to leave the apartment complex and not return, the city offered no evidence that the officer had sought to enforce that ban a month later when he told relator, along with the other bystanders, to clear the immediate area; absent that request to vacate the premises, relator did not violate the city trespass ordinance. City of Monroe v. Goldston, 661 So. 2d 428, 1995 La. LEXIS 2380 (Sept. 29, 1995).

Denial of defendants’ motions to suppress evidence were improper where there was no evidence of an intentional entry and where the inventory search was clearly a subterfuge, used by the officers to search the car for evidence of illegal activity. State v. Rack, 585 So. 2d 1215, 1991 La. App. LEXIS 2507 (Aug. 20, 1991).

Defendant who was known to the family and had dated one of the daughters was guilty of criminal trespass where the mother found him under her bed after 2:00 a.m. State v. Davis, 540 So. 2d 600, 1989 La. App. LEXIS 501 (Mar. 15, 1989).

Where a witness heard gunshots from a nearby arena and five minutes later observed defendant getting into a vehicle in which he drove off, and where defendant told the witness that he had killed a buck deer and that it was in the car, defendant’s inculpatory statements, the discovery of the blood and empty cartridges on the public road, and the evidence of an animal having been killed compelled the conclusion that a jury could reasonably conclude beyond a reasonable doubt, that defendant had entered upon legally posted land; thus the criminal trespass conviction under La. Rev. Stat. Ann. § 14:63(B) was proper. State v. Outlaw, 485 So. 2d 217, 1986 La. App. LEXIS 6240 (Feb. 26, 1986).

Defendant’s conviction for simple burglary was reversed because he was not charged with criminal trespass and it was not a responsive verdict to simple burglary. State v. Jones, 426 So. 2d 1323, 1983 La. LEXIS 9582 (Jan. 21, 1983).

Former La. Rev. Stat. Ann. § 14:63.5 (now La. Rev. Stat. Ann. § 14:63) was not unconstitutional although the statute was different from other parishes’ criminal trespass statutes because the equal protection clause related to equality between persons rather than between areas. State v. Guidry, 247 LA. 631, 173 So. 2d 192, 1965 La. LEXIS 2341 (Mar. 29, 1965).

• Search & Seizure

•• Warrantless Searches

••• Search Incident to Lawful Arrest

•••• General Overview. — In a prosecution for possession of cocaine under La. Rev. Stat. Ann. § 40:967, defendant’s arrest, and resulting search, for criminal trespass under La. Rev. Stat. Ann. § 14:63, after refusing to leave a cafe, was lawful. State v. Smith, 740 So. 2d 714, 1999 La. App. LEXIS 2028 (June 9, 1999).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 33:1236(14), OPINION No. 78-1462, La. Atty. Gen. Op. No. 1978-1462; 1979 La. AG LEXIS 124.

Because they were deleted by Act 601 of 1982 prior to expiration of suspension provided for in HCR 241 of 1981, provisions of Act 78 of 1981 which declared previously adopted local trespass adopted local trespass ordinances null and void will never take effect., OPINION No. 82-770, La. Atty. Gen. Op. No. 1982-770; 1982 La. AG LEXIS 319.

No parish shall adopt trespass ordinances that conflict with state law., OPINION NUMBER 85-909, La. Atty. Gen. Op. No. 1985-909; 1985 La. AG LEXIS 213.

Rights of landowners to control land accessibility for purposes of crawfishing., Opinion Number 85-333, La. Atty. Gen. Op. No. 1985-333; 1985 La. AG LEXIS 569.

Dealing with public access to lands within the jurisdiction of the Fifth Louisiana Levee District, OPINION No. 86-778, La. Atty. Gen. Op. No. 1986-778; 1986 La. AG LEXIS 245.

R.S. 33:1236(14), OPINION No. 86-55, La. Atty. Gen. Op. No. 1986-55; 1986 La. AG LEXIS 751.

RS 42:63 D, OPINION No. 87-182, La. Atty. Gen. Op. No. 1987-182; 1987 La. AG LEXIS 536.

R.S. 14:63A, OPINION No. 87-114, La. Atty. Gen. Op. No. 1987-114; 1987 La. AG LEXIS 565.

La. R.S. 14:63.3 prohibiting entry onto land by a person who has been forbidden such entry, is applicable to large, OPINION No. 89-475, La. Atty. Gen. Op. No. 1989-475; 1990 La. AG LEXIS 63.

Shell Oil v. Pittman, 476 So.2d 1031 (3rd Cir. 1985); State v. Two o’clock Bayou Land Company, Inc., 365 So.2d 1174 (3rd Cir. 1979); McCormick Oil & Gas Corp. v. Dow Chemical Co., 489 So.2d 1047 (1st Cir. 1986); R.S. 14:63, et seq.; State v. Sweet Lake Land and Oil Co., et al, 113 So.2d 833 (La. 1927).; Kaiser Aetna v. U.S., 444 U.S. 164 (1979); Harrison v. Petroleum Surveys, 80 So.2d 153 (1st Cir. 1955)., OPINION NUMBER 90-418, La. Atty. Gen. Op. No. 1990-418; 1990 La. AG LEXIS 304.

1990 statute defining trespass for recreational purposes governs over general trespass provision of criminal code and any parish ordinance criminalizing trespass, where either conflicts with substance of new statute., OPINION NUMBER 90-569, La. Atty. Gen. Op. No. 1990-569; 1990 La. AG LEXIS 417.

Parish governing authority by ordinance cannot alter elements of state crime of recreational trespass; such ordinance infringes upon the inalienable police power of the State and is ultra vires., OPINION NUMBER 90-512, La. Atty. Gen. Op. No. 1990-512; 1990 La. AG LEXIS 419.

La. C.C. Art. 450; La. C.C. Art. 452; State ex rel Guste v. Two o’clock Bayou Land Co., 365 So. 2d 1174 (3rd Cir. 1978); Chaney v. State Mineral Board, 440 So. 2d 105 (1983); La. R.S. 14:63.9, La. R.S. 14:63.9(D)(1), La. R.S. 14:63., OPINION No. 90-557, La. Atty. Gen. Op. No. 1990-557; 1990 La. AG LEXIS 444.

Animal control officers under state and parish laws may enter private land to impound animal still “at large”; if animal is securely fenced, no entry or impoundment may take place., OPINION No. 90-516, La. Atty. Gen. Op. No. 1990-516; 1990 La. AG LEXIS 448.

Affirmative defense to R.S. 14:63, (retrieving a dog) is not in conflict with R.S. 14:63.9., OPINION No. 91-75, La. Atty. Gen. Op. No. 1991-75; 1991 La. AG LEXIS 85.

The new trespass law does provide for open range areas or landowners to retrieve their livestock from the property of another, without having to face criminal prosecution., Opinion 03-0354, 2003 La. AG LEXIS 478.

A private property owner or his lessee may restrict parking on private property provided those restrictions are made known to the public by signs, posts, fences or other warning devices. Opinion No. 06-0043. 2006 La. AG LEXIS 245.

TREATISES AND LAW REVIEWS

Louisiana Treatises. — 1-2 Louisiana Tort Law § 2.09 > Chapter 2 INTENTIONAL TORTS AND DEFENSES > § 2.09 Defenses to Intentional Torts: Introduction.

1-11 Louisiana Tort Law § 11.05 > Chapter 11 IMMUNITY > § 11.05 Recreational Land Immunity.

1-17 Louisiana Tort Law § 17.01 > Chapter 17 LANDOWNER, LESSOR, & LESSEE LIABILITY > § 17.01 Introduction and Decategorization.

Louisiana Law Reviews. — Article: “Statutory” and “Hortatory” Provisions of the Louisiana Constitution of 1974. 43 La. L. Rev. 647 (January, 1983).

Article: Personal Property Leases in Louisiana. 44 La. L. Rev. 755 (January, 1984).

Article: Criminal Procedure. 47 La. L. Rev. 267 (November, 1986).

Article: Some Observations on Strict Liability in the Louisiana Law of Garde. 52 La. L. Rev. 365 (November, 1991).

Article: The Louisiana Criminal Code of 1942 — Doctrinal Provisions, Defenses, and Theories of Culpability. 52 La. L. Rev. 1083 (May, 1992).

§ 63.1. [Repealed.]

Repealed by Acts 2003, No. 802, § 2, effective July 1, 2003.

§ 63.2. [Repealed.]

Repealed by Acts 2003, No. 802, § 2, effective July 1, 2003.

§ 63.3. Entry on or remaining in places or on land after being forbidden.

A. No person shall without authority go into or upon or remain in or upon or attempt to go into or upon or remain in or upon any structure, watercraft, or any other movable, or immovable property, which belongs to another, including public buildings and structures, ferries, and bridges, or any part, portion, or area thereof, after having been forbidden to do so, either orally or in writing, including by means of any sign hereinafter described, by any owner, lessee, or custodian of the property or by any other authorized person. For the purposes of this Section, the above mentioned sign means a sign or signs posted on or in the structure, watercraft, or any other movable, or immovable property, including public buildings and structures, ferries and bridges, or part, portion or area thereof, at a place or places where such sign or signs may be reasonably expected to be seen.

B. Whoever violates the provisions of this Section shall be guilty of a misdemeanor and upon conviction thereof shall be fined not more than five hundred dollars or imprisoned in the parish jail for not more than six months, or both. (Added by Acts 1960, No. 78, § 1. Amended by Acts 1963, No. 91, § 1; Acts 1968, No. 647, § 1; Acts 1977, No. 445, § 1; Acts 1978, No. 694, § 1.)

CROSS REFERENCES

Municipal Law. — Criminal law > entry on or remaining in places or land after being forbidden. Baton Rouge Code of Ordinance § 13:63.3.
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CONSTITUTIONAL LAW

• State Autonomy

•• General Overview. — State’s motion to dismiss an individual’s claim alleging that La. Rev. Stat. Ann. § 14:63.3 violated state law and the United States Constitution when applied as a coercive and retaliatory instrument in the deprivation of protected civil rights was dismissed, pursuant to Fed. R. Civ. P. 12(b)(1) and 12(b)(6), where the State had expressly refused to waive its sovereign immunity from suit in federal court, as evidenced by La. Rev. Stat. Ann. § 13:5106, and the statutes cited by the individual in bringing the claims, i.e., 42 U.S.C.S. §§ 1441, 1983, 1985, & 1986 and 18 U.S.C.S. §§ 241 & 242, did not provide textual support for the claim that Congress intended to abrogate the State’s Eleventh Amendment immunity. Baxter v. Louisiana, 2003 U.S. Dist. LEXIS 16538 (Sept. 15, 2003).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• Disruptive Conduct

•••• General Overview. — Conviction under La. Rev. Stat. Ann. § 14:63.3(A) required proof of a reasonably contemporaneous warning to leave or stay off of the premises, and although defendant had been warned to stay off the premises, there was no evidence as to when that warning had last been made, so there was no way to determine whether the warning had been given in a reasonably contemporaneous manner. State v. Johnson, 381 So. 2d 498, 1980 La. LEXIS 6788 (Mar. 3, 1980).

••• Escape

•••• General Overview. — Where defendant fled the police station during booking, and the evidence established that defendant’s arrest for attempting to enter a nightclub after being refused permission to enter in violation of La. Rev. Stat. Ann. § 14:63.3 was a lawful arrest, defendant could be prosecuted and convicted of simple escape as defined in La. Rev. Stat. Ann. § 14:110(A)(1). State v. Brooks, 755 So. 2d 311, 1999 La. App. LEXIS 3706 (Dec. 22, 1999).

•• Property Crimes

••• General Overview. — Teacher’s union representative should not have been convicted of remaining after being forbidden in violation of La. Rev. Stat. Ann. § 14:63.3; the circumstances did not establish beyond a reasonable doubt that the representative harbored an intent to commit the crime because a defendant must be accorded a reasonable time to actually accomplish his departure; requests to reschedule, efforts to get reconsideration, and conference with his client were all normal, ordinary, or deliberate steps in effectuating the departure. State v. Kology, 785 So. 2d 1045, 2001 La. App. LEXIS 858 (May 2, 2001).

••• Burglary & Criminal Trespass

•••• General Overview. — Defendant’s conviction and sentence pursuant to a guilty verdict on two counts of battery of a police officer, pursuant to La. Rev. Stat. Ann. § 14:34.2(B), was reinstated because the officers had probable cause to arrest defendant for remaining on the premises after being asked to leave, pursuant to La. Rev. Stat. Ann. § 14:63.3, and in the process of attempting to make a lawful arrest by placing defendant in handcuffs to lead him outside, the officers sustained the blows inflicted by their own equipment wielded in defendant’s hands in an unjustified use of force to resist the lawful arrest. State v. Ceaser, 859 So. 2d 639, 2003 La. LEXIS 2862 (Oct. 21, 2003).

Pursuant to La. Rev. Stat. Ann. § 14:63.3, the police officer had no basis upon which to arrest the citizen for criminal trespass because the citizen refused to leave the public street; thus, the citizen was not liable for the police officer’s injuries because they resulted from the citizen’s lawful and reasonable resistance to the unlawful apprehension. Melancon v. Trahan, 645 So. 2d 722, 1994 La. App. LEXIS 2615 (Oct. 5, 1994), writ of certiorari denied by La. 95-0087, 650 So. 2d 1183, 1995 La. LEXIS 736 (La. Mar. 10, 1995).

On appeal of defendants’ convictions for entry on or remaining in a place or on land after being forbidden, the court rejected their argument that the land on which they were crawfishing was part of the bank of a navigable river and therefore subject to public use under La. Civ. Code Ann. art. 456. The property was part of the river basin ecological system located within the levee system, but was four miles away from the river. State v. Barras, 602 So. 2d 301, 1992 La. App. LEXIS 2065 (June 29, 1992), affirmed by 615 So. 2d 285, 1993 La. LEXIS 906 (La. 1993).

On appeal of defendants’ convictions for entry on or remaining in a place or on land after being forbidden, the court rejected their argument that the land on which they were crawfishing was part of a yearly spring rise of a navigable river and as such constituted “running waters” under La. Civ. Code Ann. art. 450. Article 450 did not confer a general right of use upon the public to access private lands by virtue of the overflow waters from a navigable river. State v. Barras, 602 So. 2d 301, 1992 La. App. LEXIS 2065 (June 29, 1992), affirmed by 615 So. 2d 285, 1993 La. LEXIS 906 (La. 1993).

La. Rev. Stat. Ann. § 14:63.3 is clearly worded and gives adequate notice of the proscribed conduct, and thus is not unconstitutionally vague. State on behalf of J.A.V., 558 So. 2d 214, 1990 La. LEXIS 607 (Mar. 12, 1990).

Jury evidently did not believe a store’s employee’s testimony that a customer was told to leave the store, which would support the store’s claim of criminal trespass, in that it awarded damages for false arrest to the customer; the customer’s account was not demonstrably false, and was upheld on appeal. Bender v. Schwegmann Bros. Giant Supermarket, Inc., 452 So. 2d 771, 1984 La. App. LEXIS 8990 (June 7, 1984).

Conviction under La. Rev. Stat. Ann. § 14:63.3(A) required proof of a reasonably contemporaneous warning to leave or stay off of the premises, and although defendant had been warned to stay off the premises, there was no evidence as to when that warning had last been made, so there was no way to determine whether the warning had been given in a reasonably contemporaneous manner. State v. Johnson, 381 So. 2d 498, 1980 La. LEXIS 6788 (Mar. 3, 1980).

• Juvenile Offenders

•• General Overview. — Motion to dismiss was properly granted to a juvenile charged with violating La. Rev. Stat. Ann. § 14:63.3 when the juvenile allegedly returned to a store after being requested to leave weeks later, because a reasonably contemporaneous request to leave had not been alleged. State on behalf of J.A.V., 558 So. 2d 214, 1990 La. LEXIS 607 (Mar. 12, 1990).

• Scienter

•• Actus Reus. — Teacher’s union representative should not have been convicted of remaining after being forbidden in violation of La. Rev. Stat. Ann. § 14:63.3; the circumstances did not establish beyond a reasonable doubt that the representative harbored an intent to commit the crime because a defendant must be accorded a reasonable time to actually accomplish his departure; requests to reschedule, efforts to get reconsideration, and conference with his client were all normal, ordinary, or deliberate steps in effectuating the departure. State v. Kology, 785 So. 2d 1045, 2001 La. App. LEXIS 858 (May 2, 2001).

GOVERNMENTS

• Legislation

•• Overbreadth. — La. Rev. Stat. Ann. § 14:63.3 is clearly worded and gives adequate notice of the proscribed conduct, and thus is not unconstitutionally vague. State on behalf of J.A.V., 558 So. 2d 214, 1990 La. LEXIS 607 (Mar. 12, 1990).

REAL PROPERTY LAW

• Water Rights

•• General Overview. — On appeal of defendants’ convictions for entry on or remaining in a place or on land after being forbidden, the court rejected their argument that the land on which they were crawfishing was part of the bank of a navigable river and therefore subject to public use under La. Civ. Code Ann. art. 456. The property was part of the river basin ecological system located within the levee system, but was four miles away from the river. State v. Barras, 602 So. 2d 301, 1992 La. App. LEXIS 2065 (June 29, 1992), affirmed by 615 So. 2d 285, 1993 La. LEXIS 906 (La. 1993).

On appeal of defendants’ convictions for entry on or remaining in a place or on land after being forbidden, the court rejected their argument that the land on which they were crawfishing was part of a yearly spring rise of a navigable river and as such constituted “running waters” under La. Civ. Code Ann. art. 450. Article 450 did not confer a general right of use upon the public to access private lands by virtue of the overflow waters from a navigable river. State v. Barras, 602 So. 2d 301, 1992 La. App. LEXIS 2065 (June 29, 1992), affirmed by 615 So. 2d 285, 1993 La. LEXIS 906 (La. 1993).

TORTS

• Intentional Torts

•• False Imprisonment

••• General Overview. — Jury evidently did not believe a store’s employee’s testimony that a customer was told to leave the store, which would support the store’s claim of criminal trespass, in that it awarded damages for false arrest to the customer; the customer’s account was not demonstrably false, and was upheld on appeal. Bender v. Schwegmann Bros. Giant Supermarket, Inc., 452 So. 2d 771, 1984 La. App. LEXIS 8990 (June 7, 1984).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — La. C.C.P. Art. 4701, OPINION No. 81-186, La. Atty. Gen. Op. No. 1981-186; 1981 La. AG LEXIS 105.

La. R.S. 14:63.3 prohibiting entry onto land by a person who has been forbidden such entry, is applicable to large, OPINION No. 89-475, La. Atty. Gen. Op. No. 1989-475; 1990 La. AG LEXIS 63.

1990 statute defining trespass for recreational purposes governs over general trespass provision of criminal code and any parish ordinance criminalizing trespass, where either conflicts with substance of new statute., OPINION NUMBER 90-569, La. Atty. Gen. Op. No. 1990-569; 1990 La. AG LEXIS 417.

A Justice of the Peace court has concurrent jurisdiction with the district courts over suits involving eviction of occupants of leased residential and commercial property., Opinion Number 03-0390, 2003 La. AG LEXIS 498.

A private property owner or his lessee may restrict parking on private property provided those restrictions are made known to the public by signs, posts, fences or other warning devices. Opinion No. 06-0043. 2006 La. AG LEXIS 245.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Batture, Ordinary High Water, and the Louisiana Levee Servitude. 69 Tul. L. Rev. 561 (December, 1994).

§ 63.4. Aiding and abetting others to enter or remain on premises where forbidden.

A. No person shall incite, solicit, urge, encourage, exhort, instigate, or procure any other person to go into or upon or to remain in or upon any structure, watercraft, or any other movable which belongs to another, including public buildings and structures, ferries, and bridges, or any part, portion, or area thereof, knowing that such other person has been forbidden to go or remain there, either orally or in writing, including by means of any sign hereinafter described, by the owner, lessee, or custodian of the property or by any other authorized person.

For the purposes of this Section, the above mentioned sign means a sign or signs posted on or in the structure, watercraft or any other movable, including public buildings and structures, ferries and bridges, or part, portion or area thereof, at a place or places where such sign or signs may be reasonably expected to be seen.

B. Any law enforcement officer investigating a complaint that the provisions of this Section are being or have been violated or any such officer making any arrest for violation of the provisions of this Section, is hereby vested with authority to require any person involved in such investigation or arrest to identify himself to such officer. Upon demand of such officer, the person involved shall inform the officer of his true name and address.

C. Whoever violates the provisions of Sub-section A or Sub-section B above, shall be guilty of a misdemeanor and upon conviction thereof shall be fined not more than five hundred dollars or be imprisoned in the parish jail for not more than six months, or both. (Added by Acts 1960, No. 79, § 1. Amended by Acts 1963, No. 99, § 1; Acts 1968, No. 647, § 1; Acts 1977, No. 445, § 1.)

§ 63.5. [Repealed.]

Repealed by Acts 2003, No. 802, § 2, effective July 1, 2003.

§ 63.6. [Repealed.]

Repealed by Acts 2003, No. 802, § 2, effective July 1, 2003.

§ 63.7. [Repealed.]

Repealed by Acts 2003, No. 802, § 2, effective July 1, 2003.

§ 63.8. [Repealed.]

Repealed by Acts 2003, No. 802, § 2, effective July 1, 2003.

§ 63.9. [Repealed.]

Repealed by Acts 2003, No. 802, § 2, effective July 1, 2003.

§ 63.10. [Repealed.]

Repealed by Acts 2003, No. 802, § 2, effective July 1, 2003.

§ 63.11. [Repealed.]

Repealed by Acts 1981, No. 78, § 3, effective January 1, 1982.

§ 63.12. [Repealed.]

Repealed by Acts 2003, No. 802, § 2, effective July 1, 2003.

CROSS REFERENCES

Louisiana Law. — Powers of parish governing authorities, see La. R.S. 33:1236.


SUBPART B. BY MISAPPROPRIATION WITH VIOLENCE TO THE PERSON.

§ 64. Armed robbery.

A. Armed robbery is the taking of anything of value belonging to another from the person of another or that is in the immediate control of another, by use of force or intimidation, while armed with a dangerous weapon.

B. Whoever commits the crime of armed robbery shall be imprisoned at hard labor for not less than ten years and for not more than ninety-nine years, without benefit of parole, probation, or suspension of sentence. (Amended by Acts 1958, No. 380, § 1; Acts 1962, No. 475, § 1; Acts 1966, Ex. Sess., No. 5, § 1; Acts 1983, No. 70, § 1; Acts 1999, No. 932, § 1, eff. July 9, 1999.)

1999 Amendments. — Acts 1999, No. 932, § 1, effective July 9, 1999, substituted “not less than ten years” for “not less than five years” in (B).

CROSS REFERENCES

Louisiana Law. — Armed robbery; attempted armed robbery; use of firearm; additional penalty, see La. R.S. 14:64.3.

Parole; eligibility, see La. R.S. 15:574.4.

Prohibition on destruction of evidence; certain cases, see La. R.S. 15:621.

Work release program, see La. R.S. 15:711.

Inmate contact with persons outside of parish or multiparish prison; temporary release or furlough, see La. R.S. 15:811.

Inmate contact with persons outside institution; temporary release, see La. R.S. 15:833.

Temporary release of inmate for limited purposes, see La. R.S. 15:833.2.

Work release program, see La. R.S. 15:1111.

Creation of system; functions; powers; duties, see La. R.S. 15:1204.2.

Definitions, see La. R.S. 15:1404.

Refusal to hire or contract; termination of employment; exemption; appeal procedure; waiver, see La. R.S. 40:1300.53.

Presence at adjudication hearing; exclusion of witnesses, see La. Ch.C. Art. 879.

Disposition guidelines; generally, see La. Ch.C. Art. 901.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Double Jeopardy. — Based on both the Blockburger test and the “same evidence” test, a defendant convicted of both armed robbery as defined in La. Rev. Stat. Ann. § 14:64 and aggravated burglary as defined in La. Rev. Stat. Ann. § 14:60 was not subjected to double jeopardy in violation of La. Const. art. I, § 15, and La. Code Crim. Proc. Ann. art. 591, where the crime of aggravated burglary of a store was completed upon defendant’s unauthorized entry into the store by pushing an employee back into the store with the specific intent to commit a felony of theft while armed with a gun and where the crime of armed robbery of the employee was thereafter accomplished when defendant forced the employee at gunpoint to turn over the money. State v. Lefeure, 778 So. 2d 744, 2001 La. App. LEXIS 40 (Jan. 30, 2001), writ denied by La. 2001-1440, 797 So. 2d 669, 2001 La. LEXIS 2664 (La. Sept. 21, 2001).

Defendant convicted of both armed robbery and kidnapping was subjected to double jeopardy in violation of La. Const. art. I, § 15, and La. Code Crim. Proc. Ann. art. 591, where defendant entered the victim’s vehicle armed with a weapon and forced the victim to drive defendant somewhere because other than taking the victim’s free will to drive the vehicle, defendant took nothing of value from the victim, so the evidence used to support the conviction for one offense also proved the other. State v. Lefeure, 778 So. 2d 744, 2001 La. App. LEXIS 40 (Jan. 30, 2001), writ denied by La. 2001-1440, 797 So. 2d 669, 2001 La. LEXIS 2664 (La. Sept. 21, 2001).

Defendant who pleaded guilty to armed robbery of a car from its owner could not also be prosecuted for receiving stolen property as the result of the receipt of the car, because this would place him twice in jeopardy for the same offense. State v. Robertson, 386 So. 2d 906, 1980 La. LEXIS 6785 (Mar. 3, 1980).

Because the elements of felony murder under La. Rev. Stat. Ann. § 14:30.1 were the commission or attempted commission of an enumerated felony and a resulting death, defendants’ convictions for felony murder and attempted armed robbery arising out of the same incident placed them in double jeopardy in violation of U.S. Const. amend. V, La. Const. 1921, art. I, § 9 (now La. Const. art. I, § 15), and La. Code Crim. Proc. Ann. art. 591. State ex rel. Wikberg v. Henderson, 292 So. 2d 505, 1974 La. LEXIS 3458 (Mar. 25, 1974).

••• Criminal Process

•••• Cruel & Unusual Punishment. — Defendant’s sentence of 60 years imprisonment at hard labor for armed robbery was not constitutionally excessive under La. Const. art. I, § 20 where the sentencing range for armed robbery under La. Rev. Stat. Ann. § 14:64 was five to 99 years without benefit of parole, probation or suspension of sentence, it was defendant’s fourth felony, three of which involved guns, and the trial judge believed that defendant was likely to commit other such acts if released. State v. Marshall, 729 So. 2d 101, 1999 La. App. LEXIS 327 (Feb. 23, 1999).

Sentence of 99 years’ imprisonment for defendant’s armed robbery conviction was not constitutionally excessive; trial court articulated sufficient reasons for imposing the sentence, including the victim’s severe injuries, defendant’s premeditation, and defendant’s failure to respond to prior drug rehabilitation efforts. State v. McKinney, 673 So. 2d 1205, 1996 La. App. LEXIS 708 (Apr. 24, 1996), writ denied by La. 96-1595, 707 So. 2d 42, 1997 La. LEXIS 2344 (La. Aug. 27, 1997), writ denied by La. 96-1616, 707 So. 2d 42, 1997 La. LEXIS 2345 (La. Aug. 27, 1997).

Where the jury found that defendant committed a murder during the commission of an armed robbery, that was a sufficient aggravating circumstance to support a verdict and punishment by the death penalty. State v. Scales, 655 So. 2d 1326, 1995 La. LEXIS 1384 (May 22, 1995), writ of certiorari denied by 516 U.S. 1050, 116 S. Ct. 716, 133 L. Ed. 2d 670, 1996 U.S. LEXIS 130, 64 U.S.L.W. 3466 (1996).

Ninety-nine year sentence for armed robbery pursuant to La. Rev. Stat. Ann. § 14:64, of a pizza delivery man, was not excessive under La. Const. art. I, § 20, because defendant threatened his victim with a knife, and was a third-time felon. State v. Carter, 570 So. 2d 234, 1990 La. App. LEXIS 2636 (Nov. 14, 1990).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — Videotape of defendants using the victim’s stolen credit card to make purchases (later traced to them through credit card receipts and a shopping list), the victim’s positive identification of one of the defendants as the man who beat him and who took his money clip, cash, credit card and other valuables, and the fact that the weapon used was found in defendants’ car, was sufficient evidence to sustain defendants’ convictions for armed robbery, conspiracy to commit armed robbery, and aggravated second degree battery. State v. Hampton, 865 So. 2d 284, 2004 La. App. LEXIS 57 (Jan. 28, 2004), writ denied by La. 2004-0834, 896 So. 2d 57, 2005 La. LEXIS 621 (La. Mar. 11, 2005), writ denied by La. 2004-2380, 903 So. 2d 452, 2005 La. LEXIS 1903 (La. June 3, 2005).

••• Robbery

•••• General Overview. — Although the trial judge did not fully articulate the sentencing factors set forth in La. Code Crim. Proc. Ann. art. 894.1, defendant’s maximum sentences of 49 ½ years on the conspiracy to commit armed robbery conviction and 99 years on the armed robbery conviction, were not excessive where defendant went into the victim’s place of business, pointed a gun at him, tied his up, and threatened to kill him. Also, defendant was apparently not a first felony offender. State v. Jackson, 880 So. 2d 69, 2004 La. App. LEXIS 1868 (July 27, 2004), writ denied in part by La. 2004-1409, 898 So. 2d 1290, 2005 La. LEXIS 1046 (La. Apr. 8, 2005), writ denied by La. 2005-0232, 901 So. 2d 1094, 2005 La. LEXIS 1578 (La. May 6, 2005), writ denied by 999 So. 2d 776, 2009 La. LEXIS 1940 (La. 2009).

In an armed robbery case, there was sufficient evidence to support the convictions, despite the fact that a particular victim did not testify, because other witnesses testified that defendants took money from the victim and other tellers at gunpoint. State v. Falkins, 880 So. 2d 903, 2004 La. App. LEXIS 1870 (July 27, 2004), writ denied by La. 2004-2220, 889 So. 2d 266, 2005 La. LEXIS 180 (La. Jan. 14, 2005), writ denied by La. 2004-2171, 902 So. 2d 1045, 2005 La. LEXIS 1799 (La. May 20, 2005).

One hundred and ten year sentence imposed for an armed robbery conviction under La. Rev. Stat. Ann. § 15:529.1(A)(2)(a) was not constitutionally excessive based on the fact that defendants had previous felony convictions, defendants robbed a bank at gunpoint, and similar sentences had been imposed by Louisiana courts. State v. Falkins, 880 So. 2d 903, 2004 La. App. LEXIS 1870 (July 27, 2004), writ denied by La. 2004-2220, 889 So. 2d 266, 2005 La. LEXIS 180 (La. Jan. 14, 2005), writ denied by La. 2004-2171, 902 So. 2d 1045, 2005 La. LEXIS 1799 (La. May 20, 2005).

Although a victim was not occupying a car when it was stolen, his presence in the vicinity established that the car was in his immediate control; hence, the evidence was sufficient to convict defendant of armed robbery under La. Rev. Stat. Ann. § 14:64, rather than carjacking under La. Rev. Stat. Ann. § 14:64.2. State v. Sweet, 880 So. 2d 43, 2004 La. App. LEXIS 1851 (July 21, 2004), writ denied by La. 2004-2468, 893 So. 2d 85, 2005 La. LEXIS 1240 (La. Feb. 4, 2005).

Defendant was not entitled to correction of an illegal sentence under La. Code Crim. Proc. Ann. art. 882(A) because a 33-year sentence was within the legal range prescribed by La. Rev. Stat. Ann. § 14:64(B), the armed robbery statute, and La. Rev. Stat. Ann. § 15:529.1, the habitual offender statute. State v. Donaldson, 880 So. 2d 39, 2004 La. App. LEXIS 1847 (July 14, 2004), writ denied by La. 2004-2056, 891 So. 2d 668, 2005 La. LEXIS 60 (La. Jan. 7, 2005).

Evidence was sufficient to convict defendant of armed robbery where the victim testified that defendant accosted him, held him at gunpoint, demanded cash, credit cards, and his truck keys and that defendant took only the cash and then returned it before fleeing and the victim gave an excellent description of the black .45 caliber semi-automatic weapon which defendant used. State v. Updite, 877 So. 2d 216, 2004 La. App. LEXIS 1562 (June 23, 2004), writ denied by La. 2004-1866, 888 So. 2d 229, 2004 La. LEXIS 3664 (La. Nov. 24, 2004).

While defendant maintained that a deputy’s identification of him from a videotape was weak because it was based on defendant’s prior hairstyle, on cross-examination, the deputy denied recognizing defendant from the hairstyle more than defendant’s features; based on the testimony of the deputies and the videotape of the robbery, a rational trier of fact could have found that defendant was the perpetrator of the armed robbery. State v. Joseph, 875 So. 2d 1011, 2004 La. App. LEXIS 1382 (May 26, 2004).

La. Rev. Stat. Ann. § 14:64.3, regarding the use of a firearm in an armed robbery, does not create a new crime, but simply enhances the penalties for a violation of La. Rev. Stat. Ann. § 14:64, the armed robbery statute, when the dangerous weapon used to commit the armed robbery is a firearm. State v. Daniels, 873 So. 2d 822, 2004 La. App. LEXIS 1209 (May 13, 2004), writ denied by La. 2004-1802, 888 So. 2d 227, 2004 La. LEXIS 3657 (La. Nov. 24, 2004).

Where defendant pled guilty to two counts of robbery while armed with a firearm, and one count of second degree kidnapping, defendant had exhibited extreme and deliberate cruelty to the three victims, all of whom were particularly vulnerable due to age or handicap, and one victim sustained permanent injury from being pistol whipped; while defendant was only 19, and presented evidence of a “harsh” upbringing, defendant’s concurrent sentences of 55 years on the armed robbery counts, and 30 years for the kidnapping offense, all without benefit of parole, probation or suspension of sentence, were not excessive or grossly disproportionate. State v. Dearbone, 873 So. 2d 880, 2004 La. App. LEXIS 1174 (May 12, 2004), writ denied by La. 2004-1720, 888 So. 2d 195, 2004 La. LEXIS 3442 (La. Nov. 19, 2004).

Defendant was properly convicted of armed robbery where he and two other men approached the victim and her boyfriend outside their apartment while they were unloading items from the store, and the men shouted “this is a robbery!” The three men took several items including the victim’s purse containing her cell phone and then used the cell phone to place several calls. State v. Weaver, 873 So. 2d 909, 2004 La. App. LEXIS 1180 (May 12, 2004).

Evidence was sufficient to convict defendant of armed robbery as the State proved that defendant used force while armed with a dangerous weapon to take money from the victim and carried its burden of negating any reasonable probability of misidentification of defendant; as the evidence reasonably permitted a finding that defendant was involved in the planning, setup, and execution of the armed robbery, the denial of his motion for acquittal was proper. State v. Green, 873 So. 2d 889, 2004 La. App. LEXIS 1182 (May 12, 2004), writ denied by La. 2004-1795, 888 So. 2d 227, 2004 La. LEXIS 3656 (La. Nov. 24, 2004).

Trial court properly granted a motion to quash an indictment for armed robbery based on a violation of double jeopardy because defendant pled guilty to possession of stolen items that were taken in the robbery; however, a second indictment for armed robbery was improperly quashed because it related to another victim; defendant did not plead guilty to possessing any of the second victim’s belongings. State v. Baptiste, 875 So. 2d 833, 2004 La. App. LEXIS 1131 (Apr. 28, 2004).

Where any error in the admission of co-defendant’s statement was harmless, a severance was not required, and there was thus no basis for a mistrial; the defenses were not mutually antagonistic, where defendant’s culpability in the armed robbery was supported by his own statements, and the jury could have reasonably concluded that defendant had the requisite intent. State v. Wiley, 880 So. 2d 854, 2004 La. App. LEXIS 1072 (Apr. 27, 2004), writ denied by La. 2004-1298, 885 So. 2d 585, 2004 La. LEXIS 3215 (La. Oct. 29, 2004).

Supreme Court of Louisiana reversed the decision of the Third Circuit Court of Appeal, Louisiana, reversing defendant’s conviction and sentence for armed robbery because the State failed to disclose in a timely manner the exculpatory content of testimony provided by a former co-defendant turned prosecution witness; the trial court’s denial of a mistrial or a postponement of the evidentiary portions of trial did not prejudice the defense or otherwise render the proceedings fundamentally unfair. State v. Garrick, 870 So. 2d 990, 2004 La. LEXIS 1250 (Apr. 14, 2004), remanded by La. App. 02-0712, 879 So. 2d 401, 2004 La. App. LEXIS 1748 (La.App. 3 Cir. July 1, 2004).

Sentences imposed for armed robbery and theft were not unconstitutionally excessive because a trial court considered the criteria required under La. Code Crim. Proc. Ann. art. 894.1, and the sentences imposed were within the applicable ranges; although the trial court erred by failing to reference La. Code Crim. Proc. Ann. art. 883 when imposing consecutive sentences, the error was harmless because the record supported the trial court’s decision based on the fact that defendant used cruelty against an elderly victim and a co-conspirator, defendant directed the use of a weapon during the crime, defendant was a fourth felony offender, defendant had been previously convicted of armed robbery, and defendant was the mastermind of the crime. State v. Asad, 870 So. 2d 455, 2004 La. App. LEXIS 821 (Apr. 7, 2004).

Defendant’s 49 and ½ year sentence for armed robbery as a second felony offender was not constitutionally excessive, where (1) efendant pointed a gun at the night auditors, placing their lives at risk, (2) the victims were terrified and thought that they were going to die, and (3) defendant was a violent man who committed another armed robbery right after the underlying robbery; the fact that his prior conviction was for a non-violent offense did not make his present sentence excessive. State v. Taylor, 880 So. 2d 831, 2004 La. App. LEXIS 690 (Mar. 30, 2004), writ denied by La. 2004-1251, 896 So. 2d 1025, 2005 La. LEXIS 851 (La. Mar. 24, 2005).

Where trial court sentenced defendant as a second felony offender, after he had been found guilty of armed robbery and simple escape, to 60 years at hard labor without benefit of parole, probation or suspension of sentence for the armed robbery conviction, and a sentence of 5 years at hard labor for the simple escape conviction, where it considered the pre-sentence investigation report containing information about defendant’s personal history, prior criminal record, the seriousness of the offenses, and the likelihood of rehabilitation. State v. Wilson, 867 So. 2d 988, 2004 La. App. LEXIS 495 (Mar. 5, 2004), writ denied by La. 2004-0934, 883 So. 2d 1006, 2004 La. LEXIS 2745 (La. Oct. 1, 2004).

In a criminal prosecution for armed robbery, the essential element of “taking of anything of value” was satisfied by the taking of an electronic game and about $200 from the bedroom of the house defendant ransacked; the victims also discovered missing jewelry from the bedroom. State v. Lee, 868 So. 2d 256, 2004 La. App. LEXIS 402 (Mar. 3, 2004), writ denied by La. 2004-1128, 883 So. 2d 1027, 2004 La. LEXIS 3030 (La. Oct. 8, 2004), writ denied by 967 So. 2d 534, 2007 La. LEXIS 2647 (La. 2007).

Videotape of defendants using the victim’s stolen credit card to make purchases (later traced to them through credit card receipts and a shopping list), the victim’s positive identification of one of the defendants as the man who beat him and who took his money clip, cash, credit card and other valuables, and the fact that the weapon used was found in defendants’ car, was sufficient evidence to sustain defendants’ convictions for armed robbery, conspiracy to commit armed robbery, and aggravated second degree battery. State v. Hampton, 865 So. 2d 284, 2004 La. App. LEXIS 57 (Jan. 28, 2004), writ denied by La. 2004-0834, 896 So. 2d 57, 2005 La. LEXIS 621 (La. Mar. 11, 2005), writ denied by La. 2004-2380, 903 So. 2d 452, 2005 La. LEXIS 1903 (La. June 3, 2005).

Where defendant and three accomplices abducted, robbed, and shot a pizza delivery driver, defendant was properly convicted of armed robbery and sentenced to 40 years to be served consecutive to any other terms defendant was sentenced to serve. State v. Moore, 865 So. 2d 227, 2004 La. App. LEXIS 75 (Jan. 28, 2004), writ denied by La. 2004-0507, 877 So. 2d 142, 2004 La. LEXIS 2305 (La. July 2, 2004).

Where defendant entered a beauty shop while two employees were working, removed $200 to $300 in cash from the register, and demanded money from the safe with the use of a gun, the evidence was sufficient to convict him of two counts of armed robbery; further, defendant was positively identified as the perpetrator from a photographic lineup. State v. Hartwell, 866 So. 2d 899, 2004 La. App. LEXIS 53 (Jan. 27, 2004), writ denied by La. 2004-0448, 876 So. 2d 832, 2004 La. LEXIS 2217 (La. June 25, 2004).

Where a defendant convicted of two counts of armed robbery was sentenced to concurrent sentences of 35 years at hard labor, the appellate court affirmed the sentences as within the statutory range. State v. Hartwell, 866 So. 2d 899, 2004 La. App. LEXIS 53 (Jan. 27, 2004), writ denied by La. 2004-0448, 876 So. 2d 832, 2004 La. LEXIS 2217 (La. June 25, 2004).

Evidence was sufficient to convict defendant of attempted armed robbery, La. Rev. Stat. Ann. §§ 14:64 and 14:27, where (1) the state proved that defendant’s actions were premeditated, because he called the victim before he arrived at the motel and he was in disguise; (2) when he discovered that the victim was alone, he pulled out a gun and pointed it at her stomach and tried to get her back into the house; (3) the victim struggled and the gun discharged; (4) defendant admitted that he went to the motel to get money; and (5) the use of a gun evidenced the intent to use force to get the money. State v. Robicheaux, 865 So. 2d 149, 2003 La. App. LEXIS 3678 (Dec. 30, 2003), writ denied by La. 2004-0381, 876 So. 2d 830, 2004 La. LEXIS 2211 (La. June 25, 2004).

Defendant’s 99-year sentence for armed robbery was not excessive considering that the armed robbery resulted in the death of the store owner and that it was one of three robberies committed during a 13-hour crime spree. State v. Perrilloux, 864 So. 2d 843, 2003 La. App. LEXIS 3681 (Dec. 30, 2003), writ denied by La. 2004-0418, 876 So. 2d 830, 2004 La. LEXIS 2212 (La. June 25, 2004).

Second degree murder conviction was upheld, as sufficient evidence was presented that defendant drove his two cohorts to and from the scene of an armed robbery, contrary to La. Rev. Stat. Ann. § 14:64, knowing that the same was to be committed, without alerting police or attempting to leaving the area State v. Gurganus, 864 So. 2d 771, 2003 La. App. LEXIS 3689 (Dec. 30, 2003), writ denied by La. 2004-0254, 876 So. 2d 75, 2004 La. LEXIS 1902 (La. June 4, 2004).

Defendant’s conviction and sentence for armed robbery was proper where the testimony of one witness, if believed by the trier of fact, was sufficient support for a factual conclusion required for a verdict of guilty; thus, it did not matter that defendant was convicted on the testimony of his two victims. State v. Wallace, 862 So. 2d 286, 2003 La. App. LEXIS 3299 (Nov. 26, 2003), writ denied by La. 2003-3515, 870 So. 2d 269, 2004 La. LEXIS 1293 (La. Apr. 8, 2004).

Trial court erred in resentencing defendant to five years incarceration, a term less than the mandatory minimum of ten years prescribed for armed robbery, La. Rev. Stat. Ann. § 14:64, because the mandatory minimum sentence was not shown by clear and convincing evidence to be constitutionally excessive; the trial court was not at liberty to sentence defendant below the statutorily provided mandatory minimum sentence of ten years on the plea or armed robbery. State v. Hernandez, 860 So. 2d 94, 2003 La. App. LEXIS 2849 (Oct. 15, 2003).

Defendant’s sentence of 10 years’ imprisonment without benefits upon his conviction for armed robbery was not excessive; the sentence was the minimum permitted by La. Rev. Stat. Ann. § 14:64. State v. King, 856 So. 2d 243, 2003 La. App. LEXIS 2807 (Oct. 9, 2003).

Where defendant and an armed accomplice entered a shoe store, demanded money from an employee, and took his wallet at gunpoint, the evidence was sufficient to support defendant’s conviction of armed robbery. State v. King, 856 So. 2d 243, 2003 La. App. LEXIS 2807 (Oct. 9, 2003).

In a criminal prosecution for conspiracy to commit armed robbery, evidence that defendant drove the get-away car during the attempted robberies, loaned his car to an accomplice during the robberies, and shared in the proceeds, was sufficient to support his conviction. State v. Barton, 857 So. 2d 1189, 2003 La. App. LEXIS 2648 (Sept. 30, 2003), writ denied by La. 2003-3012, 866 So. 2d 817, 2004 La. LEXIS 696 (La. Feb. 20, 2004).

In a criminal prosecution for attempted armed robbery, where defendant drove the accomplices into the parking lot and waited for the victims to exit a department store, whereupon the accomplices placed bandannas over their faces, armed themselves, confronted and later chased the victims, attempting to take their personal belongings, the evidence was sufficient to supports defendant’s conviction as a principal. State v. Barton, 857 So. 2d 1189, 2003 La. App. LEXIS 2648 (Sept. 30, 2003), writ denied by La. 2003-3012, 866 So. 2d 817, 2004 La. LEXIS 696 (La. Feb. 20, 2004).

Sufficient evidence supported defendant’s conviction for armed robbery under La. Rev. Stat. Ann. § 14:64 where: (1) Both the victim and his wife selected defendant from a photographic lineup and identified him in court; (2) both witnesses testified that defendant approached them while they were walking down the street and both gave similar accounts of the robbery; (3) both witnesses testified that defendant indicated he would shoot the victim if the couple did not cooperate; (4) although defendant did not admit participating in the crime, he identified an accomplice and took the police to that individual’s residence; and (5) the physical evidence presented also supported the couple’s testimony. State v. McCall, 852 So. 2d 1162, 2003 La. App. LEXIS 2302 (Aug. 20, 2003), writ denied by La. 2004-0039, 888 So. 2d 858, 2004 La. LEXIS 3825 (La. Dec. 17, 2004).

Fifteen-year sentence for armed robbery under La. Rev. Stat. Ann. § 14:64 was not an abuse of discretion, did not shock the sense of justice, and was not constitutionally excessive under La. Const. art. I, § 20, given defendant’s prior conviction for burglary, negative comments about defendant’s work history, and defendant’s threats to the victim at the time of the offense. State v. McCall, 852 So. 2d 1162, 2003 La. App. LEXIS 2302 (Aug. 20, 2003), writ denied by La. 2004-0039, 888 So. 2d 858, 2004 La. LEXIS 3825 (La. Dec. 17, 2004).

Evidence was sufficient to have convicted defendant of armed robbery where although only one victim could identify defendant from the photographic lineup, other evidence at the trial negated the reasonable probability of misidentification, and both victims positively identified defendant’s companion from a photographic lineup; it was reasonable to infer that one of the victims was afraid where, although defendant did not point his guns at him, the victim testified that he was afraid and it was reasonable to infer that the victim was afraid because he was on the passenger’s side of the van looking through the van at defendant who was armed with two guns. State v. Billard, 852 So. 2d 1069, 2003 La. App. LEXIS 2217 (July 29, 2003), writ denied by La. 2003-2437, 865 So. 2d 739, 2004 La. LEXIS 415 (La. Feb. 6, 2004).

Trial judge properly denied defendant’s motion to quash in his trial for armed robbery where defendant raised no issue regarding the sufficiency of the bill of information, nor did he argue that the bill of information was defective in failing to advise him of the specific crime with which he was charged, or that it failed to charge a valid offense; rather, the issues raised in defendant’s motion to quash related solely to his guilt or innocence and because those issues are factual matters that related to the merits of the case, they were not properly raised in a motion to quash. State v. Billard, 852 So. 2d 1069, 2003 La. App. LEXIS 2217 (July 29, 2003), writ denied by La. 2003-2437, 865 So. 2d 739, 2004 La. LEXIS 415 (La. Feb. 6, 2004).

Because the appellate court could not determine from the sentencing proceedings whether the district court imposed impermissible enhanced sentences for both of defendant’s convictions, nor which of the sentences was enhanced under the habitual offender statute, the appellate court had to vacate the sentences imposed for armed robbery and attempted second degree murder, and remand the case for resentencing. State v. Small, 850 So. 2d 1019, 2003 La. App. LEXIS 1897 (June 27, 2003), writ denied by La. 2003-2202, 865 So. 2d 75, 2004 La. LEXIS 305 (La. Jan. 30, 2004).

Jury heard the victim’s unequivocal testimony describing defendant as the assailant who took his car keys at gunpoint, shot him two times at close range, and then drove away in the victim’s vehicle, and the jury also heard defendant’s recorded statement to police admitting approaching the victim while armed with a handgun, taking the keys by force, and firing the gun accidentally; in light of the compelling evidence of guilt, it was harmless error for the prosecutor to comment on defendant’s failure to take the stand, albeit grounds for a mistrial. State v. Small, 850 So. 2d 1019, 2003 La. App. LEXIS 1897 (June 27, 2003), writ denied by La. 2003-2202, 865 So. 2d 75, 2004 La. LEXIS 305 (La. Jan. 30, 2004).

Evidence was sufficient to convict defendant of armed robbery where his co-defendant identified him, the victims were able to describe them, an officer found the gun and ammunition at defendant’s house, and the officer found defendant and co-defendant bleeding from gunshot wounds soon after the incident. State v. Gipson, 850 So. 2d 973, 2003 La. App. LEXIS 1859 (June 25, 2003), writ of certiorari denied by La. 2003-2238, 865 So. 2d 75, 2004 La. LEXIS 307 (La. Jan. 30, 2004).

Sufficient evidence existed to convict defendant of armed robbery as defendant ordered the victim into the victim’s car at gun point, the stereo and amplifier were stolen from the victim’s car, and the victim made a positive in-court identification of defendant as the robber. State v. Butler, 850 So. 2d 932, 2003 La. App. LEXIS 1839 (June 25, 2003).

Sentence of 25 years at hard labor for attempted armed robbery and a concurrent sentence of 40 years at hard labor, without benefits, for the completed offense of armed robbery, were affirmed because the sentences were not constitutionally excessive, as the sentences were neither grossly disproportionate to the severity of the offenses nor shocking to the sense of justice, when defendant’s criminal history demonstrated a lack of regard for the property and safety of others, and defendant committed the instant offenses without provocation or justification and had demonstrated a lack of ability to respond positively to rehabilitative efforts. State v. Littleberry, 850 So. 2d 1015, 2003 La. App. LEXIS 1863 (June 25, 2003).

Where cashier, and two witnesses all testified to the armed robber’s race, physical description, and clothing, and co-defendant’s testimony was corroborated by the testimony and video surveillance photographs, the evidence was sufficient to sustain defendant’s conviction, and defendant’s sentence of 100 years as a second felony offender, without benefit of parole, probation or suspension of sentence, was not excessive, especially in light of the fact that defendant actually had six prior armed robberies in 1997, and fired upon the two witnesses who briefly pursued defendant’s vehicle. State v. Turner, 850 So. 2d 811, 2003 La. App. LEXIS 1804 (June 19, 2003), writ denied by La. 2003-2170, 865 So. 2d 74, 2004 La. LEXIS 303 (La. Jan. 30, 2004).

Where defendant actually committed armed robbery, in violation of La. Rev. Stat. Ann. § 14:64, and was a fourth offender, but the state agreed to accept his guilty plea to aggravated burglary, a violation of La. Rev. Stat. Ann. § 14:60, the sentence imposed of 12 years at hard labor was not unconstitutionally excessive, but was in fact lenient because it was only 40 percent of what the trial court could have been imposed. State v. Odell, 850 So. 2d 749, 2003 La. App. LEXIS 1677 (June 5, 2003).

Attempted armed robbery conviction was affirmed because defendant’s confession, that he and a friend had planned to rob the store, proved beyond a reasonable doubt that he had the specific intent to commit an armed robbery, and defendant’s admissions, with the corroborating evidence of the officer, observing defendant come from around the back of the store, pulling a ski cap over his face and walking toward the front door, established the essential element of specific intent. State v. Frazier, 843 So. 2d 562, 2003 La. App. LEXIS 1056 (Apr. 9, 2003), writ denied by La. 2003-1333, 860 So. 2d 542, 2003 La. LEXIS 3479 (La. Nov. 21, 2003).

Trial court did not abuse its discretion in sentencing defendant to four terms of 99 years at hard labor, to be served consecutively, for his convictions of four counts of armed robbery, a second felony offender, because the separate acts of armed robbery logically could not be considered as part of a common scheme or plan, the trial court considered the sentencing guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1, the trial court articulated particular reasons for imposing consecutive sentences for each individual count within the two distinct criminal acts or transactions, and the trial court noted the absence of any mitigating factors to justify any sentence other than the harshest type for the second felony offender. State v. Dempsey, 844 So. 2d 1037, 2003 La. App. LEXIS 1066 (Apr. 2, 2003), writ denied by La. 2003-1917, 876 So. 2d 823, 2004 La. LEXIS 2189 (La. June 25, 2004).

In defendant’s rape and robbery case, the victim’s identification of defendant as the perpetrator was insufficient where despite the minor discrepancy between the victim’s description and defendant’s actual appearance, the victim identified defendant from a photographic lineup two weeks after the incident and made an in-court identification of defendant at trial. State v. Watson, 844 So. 2d 198, 2003 La. App. LEXIS 710 (Mar. 25, 2003), writ denied by La. 2003-1276, 872 So. 2d 506, 2004 La. LEXIS 1702 (La. May 14, 2004).

There was sufficient evidence to support defendant’s conviction as a principal to armed robbery in violation of La. Rev. Stat. Ann. §§ 14:64, 14:24; defendant was seen driving the vehicle escaping from a bank robbery, defendant was later arrested with some of the stolen money, and defendant never appeared to be in distress during the incident, which failed to support defendant’s claim that defendant was forced by the person who robbed the bank to flee the scene. State v. Dauzart, 844 So. 2d 159, 2003 La. App. LEXIS 713 (Mar. 25, 2003), remanded by La. App. 07-15, 960 So. 2d 1079, 2007 La. App. LEXIS 1030 (La.App. 5 Cir. May 15, 2007).

Where defendant’s offense of armed robbery occurred in March 1996, defendant was convicted and adjudicated as a third felony offender in August, 2001, and sentenced in November, 2001, the law in effect at the time of the adjudication was applicable to defendant’s habitual offender status, rather than the habitual offender law in effect at the time of the offense. State v. Orange, 2003 La. App. LEXIS 532 (Mar. 5, 2003), substituted opinion at La. App. 2002-0711, 845 So. 2d 570, 2003 La. App. LEXIS 1081 (La.App. 1 Cir. Apr. 11, 2003).

Where victim graphically described being struck by defendant so hard that it knocked him off his feet, and noted that defendant “helped his buddy rob me”, that was sufficient evidence to prove that defendant participated in the armed robbery despite his assertion that he had lacked the intent to participate. State v. Jones, 840 So. 2d 7, 2003 La. App. LEXIS 94 (Jan. 29, 2003), writ of certiorari denied by La. 2003-0956, 855 So. 2d 309, 2003 La. LEXIS 2779 (La. Oct. 3, 2003).

Where a victim had taken a few steps from his van, leaving it unattended for the few moments it took to place newspapers in the box, the State was entitled to argue that the vehicle was in his immediate control, since absent the armed violence or intimidation by defendant, the victim could have prevented the taking. State v. Jones, 840 So. 2d 7, 2003 La. App. LEXIS 94 (Jan. 29, 2003), writ of certiorari denied by La. 2003-0956, 855 So. 2d 309, 2003 La. LEXIS 2779 (La. Oct. 3, 2003).

Armed robbery is the taking of anything of value belonging to another from the person of another or that is in the immediate control of another, by use of force or intimidation, while armed with a dangerous weapon; a dangerous weapon is any instrumentality which, in the manner used, is calculated or likely to produce death or great bodily harm. State v. Jones, 840 So. 2d 7, 2003 La. App. LEXIS 94 (Jan. 29, 2003), writ of certiorari denied by La. 2003-0956, 855 So. 2d 309, 2003 La. LEXIS 2779 (La. Oct. 3, 2003).

If property is taken from the victim’s presence by intimidation with a weapon, it is sufficient to sustain a conviction for armed robbery, and to prove robbery, the State must show that the property was sufficiently under the victim’s control that, absent violence or intimidation, the victim could have prevented the taking; all persons concerned in the commission of a crime, whether present or absent, and whether they directly commit the act constituting the offense, aid and abet in its commission, or directly or indirectly counsel or procure another to commit the crime, are principals. State v. Jones, 840 So. 2d 7, 2003 La. App. LEXIS 94 (Jan. 29, 2003), writ of certiorari denied by La. 2003-0956, 855 So. 2d 309, 2003 La. LEXIS 2779 (La. Oct. 3, 2003).

Defendant’s conviction for attempted armed robbery was proper where the state met its burden of proving that defendant was a second-felony offender because defendant’s testimony was not accepted by the trial judge as being credible and where a subpoena was not accurate in the description of the document requested. State v. Williams, 839 So. 2d 348, 2003 La. App. LEXIS 92 (Jan. 28, 2003), writ denied by La. 2003-0596, 845 So. 2d 1089, 2003 La. LEXIS 1879 (La. June 6, 2003).

Sufficient evidence existed to convict defendant of attempted armed robbery even though he and the co-defendant did not steal the victim’s car as defendant placed a gun to the victim’s head and the other defendant shot the victim. State v. Wix, 838 So. 2d 41, 2003 La. App. LEXIS 166 (Jan. 15, 2003), writ denied by La. 2003-0678, 855 So. 2d 756, 2003 La. LEXIS 3026 (La. Oct. 17, 2003).

Where the evidence showed that defendant was on probation at the time a robbery of a jewelry store was committed, he used a stolen car during the offense, a large amount of money was taken, and a co-defendant fired shots at other people during their attempt to flee the scene, a trial court did not abuse its discretion in sentencing defendant to 40 years for a first offender conviction for armed robbery; the sentence was not unconstitutionally excessive because it was within the range found acceptable for first offenders convicted of armed robbery. State v. Smith, 839 So. 2d 1, 2003 La. LEXIS 17 (Jan. 14, 2003).

Sentence of 99 years imprisonment at hard labor on each of 8 separate counts of armed robbery was not excessive, where defendant was on parole at time he committed them, he told the court that he enjoyed committing the robberies, the victims were placed in grave danger and could easily have been killed, and defendant was obviously a career criminal. State v. Smothers, 836 So. 2d 559, 2002 La. App. LEXIS 4156 (Dec. 30, 2002), writ denied by La. 2003-0447, 855 So. 2d 329, 2003 La. LEXIS 2924 (La. Oct. 10, 2003).

Evidence was sufficient to convict defendant on one of eight counts of armed robbery where, inter alia, defendant confessed to committing that robbery in a police statement and the police introduced an audiotape and transcript of the statement, and a police sergeant testified that all of the robberies appeared to be similar. State v. Smothers, 836 So. 2d 559, 2002 La. App. LEXIS 4156 (Dec. 30, 2002), writ denied by La. 2003-0447, 855 So. 2d 329, 2003 La. LEXIS 2924 (La. Oct. 10, 2003).

Court affirmed defendant’s conviction of second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1; defendant was properly found to be a principal, pursuant to La. Rev. Stat. Ann. § 14:24, to a felony murder because (1) defendant drove the getaway car while defendant’s cousin robbed a store owner after fatally shooting the owner in violation of La. Rev. Stat. Ann. § 14:64, (2) defendant provided the murder weapon, and (3) defendant accepted proceeds from the crime. State v. Goodley, 832 So. 2d 1165, 2002 La. App. LEXIS 3787 (Dec. 11, 2002).

Sentence of 50 years at hard labor, without benefit of probation, parole or suspension of sentence, for armed robbery conviction, La. Rev. Stat. Ann. § 14:64, was affirmed because defendant was precluded from raising a claim of excessive sentence on appeal pursuant to La. Code Crim. Proc. Ann. art. 881.1, and moreover, failed to show that the sentence imposed was constitutionally excessive when he had two prior convictions for burglary, one prior conviction for possession of a firearm by a convicted felon, and offered no testimony as to any mitigating circumstances. State v. Hamilton, 834 So. 2d 567, 2002 La. App. LEXIS 3854 (Dec. 4, 2002), writ denied by La. 2003-1641, 874 So. 2d 163, 2004 La. LEXIS 1791 (La. May 21, 2004).

Evidence was sufficient for a jury to have found defendant guilty of armed robbery where, inter alia, the money he stole was considered to have been taken from the victim lounge manager’s presence even though she was in the restroom when the money, which was located in another room, was removed from the lounge, and the evidence showed that defendant created an atmosphere of intimidation by masking himself and ordering the occupants of the lounge to get down on the floor, thereby prompting the victim to reasonably react with fear for her life and to remain in the restroom for safety. State v. Long, 830 So. 2d 552, 2002 La. App. LEXIS 3251 (Oct. 30, 2002).

Evidence was sufficient to convict a defendant of armed robbery where his co-defendants positively identified him, at trial, as one of the two robbers, the co-defendants rode with the defendant and the other robber to a restaurant and knew beforehand of the plan to rob it. State v. Sanborn, 831 So. 2d 320, 2002 La. App. LEXIS 3147 (Oct. 16, 2002), writ denied by La. 2002-3130, 854 So. 2d 346, 2003 La. LEXIS 2642 (La. Sept. 26, 2003), writ denied by 969 So. 2d 623, 2007 La. LEXIS 2827 (La. 2007).

Evidence was sufficient to prove beyond a reasonable doubt that defendant was the perpetrator of attempted armed robbery because the person defendant attempted to rob and that person’s co-worker made an in-court positive identification of defendant as the perpetrator, there was a surveillance tape of the attempted armed robbery that was introduced into evidence and played for the jury, and defendant himself gave a statement to police that implicated defendant as the perpetrator. State v. Williams, 827 So. 2d 1286, 2002 La. App. LEXIS 2877 (Oct. 4, 2002), writ denied by La. 2002-3071, 853 So. 2d 633, 2003 La. LEXIS 2522 (La. Sept. 19, 2003).

Where defendant pled guilty to armed robbery and possession with intent to distribute a controlled substance, trial court did not abuse its considerable discretion when it deviated from the sentencing guidelines and sentenced defendant to 40 years hard labor. State v. Charles, 827 So. 2d 553, 2002 La. App. LEXIS 2979 (Oct. 2, 2002), writ denied by La. 2002-2707, 840 So. 2d 569, 2003 La. LEXIS 894 (La. Mar. 28, 2003).

Where defendant had a prior felony and was convicted of aggravated battery, attempted aggravated burglary, attempted unlawful entry of an inhabited dwelling, and false imprisonment while armed with a dangerous weapon, the single criminal episode for which defendant was convicted, as to the four instant offenses, should have been treated as a single conviction for purposes of applying the habitual offender law in sentencing. State v. Jackson, 828 So. 2d 1161, 2002 La. App. LEXIS 3043 (Sept. 25, 2002).

Defendant was guilty or armed robbery where he raped all of his victims at knife point and stole from them; the fact that the weapon was not recovered was not a fatal failure of proof. State v. Washington, 828 So. 2d 97, 2002 La. App. LEXIS 2751 (Sept. 18, 2002), writ denied by La. 2002-2963, 853 So. 2d 631, 2003 La. LEXIS 2515 (La. Sept. 19, 2003).

Where defendant’s 13-year-old cousin robbed a convenience store while armed with a knife, and defendant planned the robbery, the evidence was sufficient to support defendant’s conviction for armed robbery. State v. Allen, 828 So. 2d 622, 2002 La. App. LEXIS 2758 (Sept. 18, 2002), writ denied by La. 2002-2595, 840 So. 2d 566, 2003 La. LEXIS 883 (La. Mar. 28, 2003), writ denied by La. 2002-2997, 847 So. 2d 1255, 2003 La. LEXIS 2151 (La. June 27, 2003), writ of certiorari denied by 540 U.S. 1185, 124 S. Ct. 1404, 158 L. Ed. 2d 90, 2004 U.S. LEXIS 1144, 72 U.S.L.W. 3535 (2004).

Three eyewitnesses testified that a masked man ran into the victim’s store and pointed a shotgun in the victim’s face and even though the victim did not understand what defendant said to the victim, the victim clearly comprehended the intent of the words; thus, the jury could have clearly inferred defendant’s specific intent to commit armed robbery from the circumstances of the transaction and defendant’s actions and the the evidence was sufficient to convict defendant of attempted armed robbery. State v. Johnson, 821 So. 2d 652, 2002 La. App. LEXIS 1897 (June 12, 2002).

Appellate court vacated defendant’s sentence of 5 years for armed robbery as illegally lenient, where the mandatory minimum sentence was 10 years under La. Rev. Stat. Ann. § 14:64, and the trial judge made no findings that a 10-year sentence would be constitutionally excessive. State v. Hernandez, 815 So. 2d 126, 2002 La. App. LEXIS 769 (Mar. 13, 2002), remanded by La. App. 2002-892, 839 So. 2d 281, 2003 La. App. LEXIS 84 (La.App. 5 Cir. Jan. 28, 2003).

Defendant faced up to 99 years at hard labor without benefits on a conviction for armed robbery in violation of La. Rev. Stat. Ann. § 14:64, but the trial court only imposed a sentence of 40 years without benefits, with credit for time served; considering that defendant not only planned the crime, but that it was carried out against a defenseless, elderly victim, the appellate court held that the 40 year sentence imposed by the trial court did not violate La. Const. art. 1, § 20 in that it was well within the trial court’s discretion, the sentence was not disproportionate to the crime committed, and it did not shock the appellate court’s sense of justice. State v. Jeselink, 799 So. 2d 684, 2001 La. App. LEXIS 2424 (Oct. 31, 2001).

Armed robbery and first-degree robbery counts were similar offenses and could be tried by the same mode of trial. State v. Coston, 800 So. 2d 907, 2001 La. App. LEXIS 2360 (Sept. 5, 2001), writ denied by La. 2001-2819, 826 So. 2d 1115, 2002 La. LEXIS 2912 (La. Oct. 4, 2002).

La. Rev. Stat. Ann. § 14:64 requires proof of the taking of anything of value from the person of another or that is in the immediate control of another by use of force or intimidation while armed with a dangerous weapon. State v. Payne, 794 So. 2d 79, 2001 La. App. LEXIS 1843 (July 25, 2001), remanded by La. App. 2001-1730, 814 So. 2d 617, 2002 La. App. LEXIS 1362 (La.App. 4 Cir. Mar. 20, 2002), writ denied by La. 2001-3342, 828 So. 2d 570, 2002 La. LEXIS 3201 (La. Nov. 1, 2002).

State proved beyond a reasonable doubt that defendant committed armed robbery in violation of La. Rev. Stat. Ann. § 14:64 where the victim was in defendant’s presence for four minutes during the robbery, defendant was in charge and gave directions to his accomplice during the robbery, the lighting in the victim’s apartment was excellent, the victim was able to look directly at defendant’s face and into his eyes and was 100 percent certain that defendant was the robber, and no evidence was introduced positively placing defendant somewhere else at the time of the robbery. State v. Washington, 793 So. 2d 376, 2001 La. App. LEXIS 1799 (July 18, 2001).

Where defendant shot victim at close range in order to steal his car, and shot again in the act of fleeing, facts were sufficient and egregious to warrant armed robbery conviction under La. Rev. Stat. Ann. § 14:64, and attempted second degree murder conviction under La. Rev. Stat. Ann. § 14:27; lengthy consecutive sentences were proper pursuant to La. Code Crim. Proc. Ann. art. 883. State v. Camese, 791 So. 2d 173, 2001 La. App. LEXIS 1795 (July 11, 2001), writ denied by La. 2001-2324, 823 So. 2d 937, 2002 La. LEXIS 2496 (La. Aug. 30, 2002).

Armed robbery was defined as the taking of anything of value belonging to another from the person of another or that was in the immediate control of another, by use of force or intimidation, while armed with a dangerous weapon under La. Rev. Stat. Ann. § 14:64; where defendant pulled a gun on the victim and took his car, the facts were clearly sufficient to support a conviction for armed robbery. State v. Camese, 791 So. 2d 173, 2001 La. App. LEXIS 1795 (July 11, 2001), writ denied by La. 2001-2324, 823 So. 2d 937, 2002 La. LEXIS 2496 (La. Aug. 30, 2002).

Sufficient evidence existed to convict defendant of armed robbery pursuant to La. Rev. Stat. Ann. § 14:64(A) where the victim identified defendant from a photographic lineup and also identified him at trial as the man that robbed him while armed with a revolver State v. Charles, 790 So. 2d 705, 2001 La. App. LEXIS 1716 (June 27, 2001).

Where the State withdrew a habitual offender bill of information and resentenced defendant as a first felony offender, defendant was not subjected to a more severe sentence because the habitual offender law, La. Rev. Stat. Ann. § 15:529.1G, did not specifically prohibit parole eligibility while the armed robbery statute, La. Rev. Stat. Ann. § 14:64, did. State v. Jackson, 790 So. 2d 720, 2001 La. App. LEXIS 1717 (June 27, 2001).

Defendant’s conviction of armed robbery under La. Rev. Stat. Ann. art. 14:64 was affirmed where the evidence, including two identifications of defendant by the victims, was sufficient to support his conviction. State v. Mills, 790 So. 2d 102, 2001 La. App. LEXIS 1720 (June 27, 2001).

Evidence that defendant took the victim’s truck and weapons after he killed him was sufficient for the jury to conclude beyond a reasonable doubt that the defendant committed armed robbery under La. Rev. Stat. § 14:64. State v. Oxley, 802 So. 2d 35, 2001 La. App. LEXIS 1130 (May 16, 2001), writ denied by La. 2001-1784, 815 So. 2d 96, 2002 La. LEXIS 1456 (La. May 3, 2002).

Evidence was sufficient to prove that defendant possessed a dangerous weapon during a robbery, and thus to convict him of armed robbery in violation of La. Rev. Stat. Ann. § 14:64, where a sandwich shop employee testified that defendant pointed a gun at her while he demanded money, even though she was not sure whether the gun was real or plastic. State v. Washington, 788 So. 2d 596, 2001 La. App. LEXIS 1139 (May 16, 2001), writ denied by La. 2001-1718, 815 So. 2d 94, 2002 La. LEXIS 1449 (La. May 3, 2002).

Sentence of 99 years at hard labor without the benefit of parole, probation or suspension of sentence for armed robbery, La. Rev. Stat. Ann. § 14:64B, was upheld on review as not excessive under La. Const. art. I, § 20 where the sentence was within the statutory maximum, the defendant was a fourth felony offender who committed the offense days after release from correctional department authority, and defendant was a principal to the armed robbery in which the victim was killed, even though the defendant claimed he was a lookout; the court found the sentence was not grossly disproportionate so as to shock anyone’s sense of justice under the circumstances and was adequately supported by facts as required by La. Code Crim. Proc. Ann. art. 894.1. State v. Jones, 808 So. 2d 609, 2001 La. App. LEXIS 975 (May 11, 2001), writ denied by La. 2001-1698, 815 So. 2d 93, 2002 La. LEXIS 1445 (La. May 3, 2002).

Where defendant extorted ride to another town at gunpoint, then drove off after car owner fled the vehicle to escape possible harm, aggravated kidnapping under La. Rev. Stat. Ann. § 14:44(1), and robbery convictions under La. Rev. Stat. Ann. § 14:64, were upheld; the car ride and taking possession of the vehicle were sufficient to establish elements of the offenses. State v. Jagers, 786 So. 2d 284, 2001 La. App. LEXIS 928 (May 9, 2001), writ denied by La. 2001-1806, 815 So. 2d 831, 2002 La. LEXIS 1555 (La. May 10, 2002).

Evidence in the form of testimony by the victim that defendant and another man came into her retail store, that the other man put a gun to her head and demanded her jewelry and the contents of the cash register, that defendant took the money out of the cash register and took her car keys and car, and that defendant was apprehended four days later while driving the victim’s car was sufficient to prove the essential elements of armed robbery. State v. Dyer, 794 So. 2d 1, 2001 La. App. LEXIS 835 (Apr. 24, 2001), writ denied by La. 2001-1579, 847 So. 2d 1256, 2003 La. LEXIS 2111 (La. June 27, 2003).

Person need not hold the weapon or perform the taking to be guilty of armed robbery under the law of principals; in order to support a defendant’s conviction as a principal, the State must show that defendant had the requisite mental state for the crime. State v. Dyer, 794 So. 2d 1, 2001 La. App. LEXIS 835 (Apr. 24, 2001), writ denied by La. 2001-1579, 847 So. 2d 1256, 2003 La. LEXIS 2111 (La. June 27, 2003).

To prove armed robbery, the State must show that defendant took something of value from another while armed with a dangerous weapon, and the production of a weapon or other physical evidence is not required as long as the State can establish all the elements beyond a reasonable doubt through testimony of its witnesses; the testimony of the victim, as the only eyewitness to the crime, is sufficient to establish the elements of an offense. State v. Dyer, 794 So. 2d 1, 2001 La. App. LEXIS 835 (Apr. 24, 2001), writ denied by La. 2001-1579, 847 So. 2d 1256, 2003 La. LEXIS 2111 (La. June 27, 2003).

Crime victim who had the defendant point a pistol at him and who had his attention focused only on the defendant for 15 to 20 minutes who made a solid identification of defendant as the perpetrator of an armed robbery with the use of a firearm made a valid identification of the defendant, which was sufficient to support a finding that sufficient evidence supported the defendant’s conviction for armed robbery with the use of a firearm, La. Rev. Stat. Ann. § 14:64. State v. Williams, 781 So. 2d 673, 2001 La. App. LEXIS 354 (Feb. 28, 2001).

In a trial for armed robbery, where the State produced evidence that that defendant, by force and intimidation, while armed with a firearm, took from the victim $30 and a gold chain, the State presented evidence for each element of the crime, and the trial court did not abuse its discretion in denying defendant’s motion for a judgment of acquittal. State v. Williams, 781 So. 2d 682, 2001 La. App. LEXIS 336 (Feb. 28, 2001).

Where an armed robbery defendant who was also adjudicated as a second offender faced a minimum sentence, with the habitual offender adjudication, of 49 and a half years and a maximum sentence of 198 years without benefit of parole, probation or suspension of sentence but the the trial judge imposed a sentence of 60 years at hard labor without benefit of parole, probation or suspension of sentence, the defendant did not receive an excessive sentence that did not take into account factors such as his youth and lack of education even though the trial court also noted that the defendant displayed a propensity for violence accompanied by a disregard for human life. State v. Williams, 781 So. 2d 673, 2001 La. App. LEXIS 354 (Feb. 28, 2001).

Following defendant’s conviction for armed robbery in violation of La. Rev. Stat. Ann. § 14:64 and his adjudication as a multiple offender, the matter was remanded to the trial court to amend the habitual offender commitment and so that the trial court could inform defendant of the time limitations applicable to post-conviction proceedings, where the trial judge failed to advise defendant of the proscriptive period for post-conviction relief at sentencing as required by La. Code Crim. Proc. Ann. art. 930.8 State v. Bell, 781 So. 2d 843, 2001 La. App. LEXIS 449 (Feb. 28, 2001), writ denied by La. 2001-0776, 813 So. 2d 1098, 2002 La. LEXIS 1877 (La. Apr. 26, 2002).

Defendant’s conviction for armed robbery in violation of La. Rev. Stat. Ann. § 14:64 did not violate the constitutional prohibition against double jeopardy pursuant to La. Const. art. I, § 15 or La. Code Crim. Proc. Ann. art. 591 where defendant was tried and sentenced for armed robbery after he had pled guilty and was sentenced on that offense because the guilty plea and sentence were properly vacated on defendant’s motion. State v. Bell, 781 So. 2d 843, 2001 La. App. LEXIS 449 (Feb. 28, 2001), writ denied by La. 2001-0776, 813 So. 2d 1098, 2002 La. LEXIS 1877 (La. Apr. 26, 2002).

Under La. Rev. Stat. Ann. § 14:64, to prove armed robbery, the State must prove beyond a reasonable doubt: (1) A taking, (2) of anything of value, (3) from the person of or in the immediate control of another, (4) by the use of force or intimidation, (5) while armed with a dangerous weapon; the act of pointing a gun at a victim satisfied the fourth element of the crime, use of force or intimidation. State v. Calvin, 781 So. 2d 827, 2001 La. App. LEXIS 392 (Feb. 28, 2001), writ denied by La. 2001-1112, 805 So. 2d 1182, 2002 La. LEXIS 74 (La. Jan. 4, 2002).

Pursuant to La. Rev. Stat. Ann. § 14:64(B), a defendant’s sentence of 50 years was within the middle portion of the sentencing ranges, and thus, was not constitutionally excessive under La. Const. art. I, § 20. State v. Calvin, 781 So. 2d 827, 2001 La. App. LEXIS 392 (Feb. 28, 2001), writ denied by La. 2001-1112, 805 So. 2d 1182, 2002 La. LEXIS 74 (La. Jan. 4, 2002).

Defendant was convicted of armed robbery in violation of La. Rev. Stat. Ann. § 14:64; when found to be a third time felony offender, pursuant to La. Rev. Stat. Ann. § 15:529.1, defendant’s original sentence was vacated and he was sentenced to life imprisonment at hard labor without benefit of parole, probation, or suspension of sentence. State v. Harrison, 782 So. 2d 86, 2001 La. App. LEXIS 555 (Feb. 21, 2001).

Based on both the Blockburger test and the “same evidence” test, a defendant convicted of both armed robbery as defined in La. Rev. Stat. Ann. § 14:64 and aggravated burglary as defined in La. Rev. Stat. Ann. § 14:60 was not subjected to double jeopardy in violation of La. Const. art. I, § 15, and La. Code Crim. Proc. Ann. art. 591, where the crime of aggravated burglary of a store was completed upon defendant’s unauthorized entry into the store by pushing an employee back into the store with the specific intent to commit a felony of theft while armed with a gun and where the crime of armed robbery of the employee was thereafter accomplished when defendant forced the employee at gunpoint to turn over the money. State v. Lefeure, 778 So. 2d 744, 2001 La. App. LEXIS 40 (Jan. 30, 2001), writ denied by La. 2001-1440, 797 So. 2d 669, 2001 La. LEXIS 2664 (La. Sept. 21, 2001).

Defendant convicted of both armed robbery and kidnapping was subjected to double jeopardy in violation of La. Const. art. I, § 15, and La. Code Crim. Proc. Ann. art. 591, where defendant entered the victim’s vehicle armed with a weapon and forced the victim to drive defendant somewhere because other than taking the victim’s free will to drive the vehicle, defendant took nothing of value from the victim, so the evidence used to support the conviction for one offense also proved the other. State v. Lefeure, 778 So. 2d 744, 2001 La. App. LEXIS 40 (Jan. 30, 2001), writ denied by La. 2001-1440, 797 So. 2d 669, 2001 La. LEXIS 2664 (La. Sept. 21, 2001).

Codefendant’s testimony alone was sufficient to show that a juvenile knowingly participated in both the execution and planning of the armed robbery in violation of La. Rev. Stat. Ann. § 14:64A by providing the weapon used to commit the offense, acting as a lookout for the perpetrators, and receiving a portion of the funds stolen. State v. In the Interest of K.G., 778 So. 2d 716, 2001 La. App. LEXIS 15 (Jan. 24, 2001).

In order to convict a defendant of attempted armed robbery, the State must prove that the defendant, having the specific intent to commit armed robbery, did or omitted an act for the purpose of and tending directly toward the taking of anything of value belonging to another, from the person of another or in the immediate control of another, by the use of force or intimidation, while armed with a dangerous weapon. State v. Musgrove, 774 So. 2d 1155, 2000 La. App. LEXIS 3330 (Dec. 15, 2000), writ denied by La. 2001-0356, 798 So. 2d 112, 2001 La. LEXIS 2582 (La. Sept. 28, 2001).

Evidence was sufficient to prove beyond a reasonable doubt that defendant was the perpetrator of attempted armed robbery; there was no reasonable probability of misidentification, and the victim’s testimony, corroborated by a surveillance videotape and a witness’s testimony, was sufficient proof beyond a reasonable doubt that he had the specific intent to commit armed robbery. State v. Musgrove, 774 So. 2d 1155, 2000 La. App. LEXIS 3330 (Dec. 15, 2000), writ denied by La. 2001-0356, 798 So. 2d 112, 2001 La. LEXIS 2582 (La. Sept. 28, 2001).

Positive identification of defendant as the robber in a physical line up and at trial by an employee of the fast food restaurant that was robbed was sufficient to support the jury’s guilty verdict against defendant for the crime of with armed robbery, a violation of La. Rev. Stat. Ann. § 14:64. State v. Duplessis, 777 So. 2d 529, 2000 La. App. LEXIS 3337 (Dec. 13, 2000).

There was sufficient evidence under La. Code Crim Proc. Ann. art. 821 to convict defendant of armed robbery, a violation of La. Rev. Stat. Ann. art. 14:64. In addition to co-defendants’ testimony of their robbery plans, a witness’s testimony clearly established that he committed the robber’s features to memory and that his identification of defendant, which was corroborated, as the man who forced him to open a safe at gunpoint was certain. State v. Morris, 770 So. 2d 908, 2000 La. App. LEXIS 2923 (Nov. 3, 2000), writ denied by La. 2000-3293, 799 So. 2d 496, 2001 La. LEXIS 3996 (La. Oct. 12, 2001), writ of certiorari denied by 535 U.S. 934, 122 S. Ct. 1311, 152 L. Ed. 2d 220, 2002 U.S. LEXIS 1637, 70 U.S.L.W. 3577 (2002).

Defendant’s five-year sentence for attempted armed robbery was not illegally lenient although it was not imposed without benefit of probation, parole, or suspension of sentence as mandated by La.Rev.Stat. Ann. § 14:64; pursuant to La. Rev. Stat. Ann. § 15:301.1, the sentence was deemed to contain those provisions. State v. Bamburg, 772 So. 2d 356, 2000 La. App. LEXIS 2709 (Nov. 2, 2000).

Where defendant was the driver of a car for a co-defendant who was accused of armed robbery and second degree murder in connection with a drug encounter, watched the killing through the rearview mirror, had an AK-47 gun readily available to him, and sped away from the scene with the co-defendant without attempting to aid the victim, the evidence was sufficient to support a conviction for being a principal in a felony murder, in violation of La. Rev. Stat. Ann. § 14:30.1A(2)(a) State v. Cazenave, 772 So. 2d 854, 2000 La. App. LEXIS 2693 (Oct. 31, 2000), writ denied by La. 2000-3297, 799 So. 2d 1151, 2001 La. LEXIS 3926 (La. Oct. 26, 2001), writ denied by La. 2002-2713, 855 So. 2d 339, 2003 La. LEXIS 2894 (La. Oct. 10, 2003).

Substantial evidence supported defendant’s conviction for two counts of armed robbery in violation of La. Rev. Stat. Ann. § 14:64 where the jury’s credibility determination and conclusion that defendant robbed the victim was rational, and there was no probability that defendant was misidentified. State v. Freeman, 770 So. 2d 482, 2000 La. App. LEXIS 2302 (Oct. 11, 2000), writ of certiorari denied by La. 2000-3101, 798 So. 2d 963, 2001 La. LEXIS 2904 (La. Oct. 5, 2001).

Where a victim testified that defendant took his hat and $60 in cash, and that while he and defendant were struggling, defendant reached into his pant’s pocket and took his money, the victim’s testimony was sufficient to prove that a taking occurred; thus, the State met its burden of proving, beyond a reasonable doubt, that defendant was guilty of armed robbery. State v. Dunn, 769 So. 2d 673, 2000 La. App. LEXIS 2492 (Sept. 13, 2000), writ denied by La. 2000-3005, 799 So. 2d 1149, 2001 La. LEXIS 3907 (La. Oct. 26, 2001), writ denied by La. 2000-3035, 799 So. 2d 1149, 2001 La. LEXIS 3909 (La. Oct. 26, 2001).

Each count of the bill of information against defendant alleging the armed robbery of a different individual, in violation of La. Rev. Stat. Ann. § 14:64, required a separate act and separate intent as to each victim and different evidence was needed to prove each of the charges; as such, the defendant was not subjected to double jeopardy. State v. Jackson, 767 So. 2d 848, 2000 La. App. LEXIS 1859 (July 25, 2000), writ denied by La. 2000-2528, 798 So. 2d 960, 2001 La. LEXIS 2923 (La. Oct. 5, 2001).

Evidence presented at trial was sufficient to convict a defendant of armed robbery, where the jury obviously believed that the victims’ testimony was credible and accepted their identifications of the defendant; where the defendant admitted that he had been in the loan office that was robbed on the day of the robbery; where the defendant stated in a loan application that a nine millimeter Baretta would be provided as collateral and witnesses testified that the weapon used by the robber was a nine millimeter Baretta; and where the defendant fled from the apartment when the police arrived there the day after the robbery. State v. James, 754 So. 2d 429, 2000 La. App. LEXIS 577 (Mar. 10, 2000), writ denied by La. 2000-0956, 786 So. 2d 113, 2001 La. LEXIS 743 (La. Mar. 9, 2001).

Defendant was properly convicted of armed robbery in violation of La. Rev. Stat. Ann. § 14:64 where the record evidence, both direct and circumstantial, was sufficient to support the finding beyond a reasonable doubt that defendant was involved in the armed robbery, aiding and abetting the crime under La. Rev. Stat. Ann. § 14:24 by participating in the purchase of disguises, securing a weapon, and driving the getaway car. State v. Thompson, 754 So. 2d 412, 2000 La. App. LEXIS 306 (Mar. 1, 2000).

Defendant’s 35-year prison sentence, which was imposed following his conviction for armed robbery in violation of La. Rev. Stat. Ann. § 14:64, did not violate La. Const. art. 1, § 20; when defendant’s sentence was viewed in light of his history, his felonious past, his crime of conviction, and the harm done to society; it was not grossly disproportionate and did not shock the sense of justice. State v. Thompson, 754 So. 2d 412, 2000 La. App. LEXIS 306 (Mar. 1, 2000).

Trial court properly complied with La. Code Crim. Proc. Ann. art. 894.1 when it sentenced defendant to 100 years at hard labor on a conviction for armed robbery, La. Rev. Stat. Ann. § 14:64, which was the conviction used to enhance a second felony offender bill under La. Rev. Stat. Ann. § 15:529.1, and when it sentenced defendant to 50 years at hard labor on a conviction for attempted second degree murder, La. Rev. Stat. Ann. §§ 14:27, 14:30.1. Given the extremely violent nature of the crimes, the sentences were not unconstitutionally severe under La. Const. art. I, § 20. State v. Milton, 751 So. 2d 440, 2000 La. App. LEXIS 103 (Feb. 1, 2000).

Evidence is sufficient to sustain a conviction for first-degree murder and robbery where the defendant’s own testimony demonstrates that the defendant was not merely present at the scene of the crime, but rather that the defendant knowingly participated in the execution of the robbery and murder of the victim. State v. Webb, 750 So. 2d 479, 2000 La. App. LEXIS 63 (Jan. 26, 2000), writ denied by La. 2000-0593, 775 So. 2d 1078, 2000 La. LEXIS 3422 (La. Dec. 8, 2000).

State produced sufficient circumstantial evidence to prove that defendant murdered a victim during an armed robbery where there was testimony that defendant told his sister that he robbed the victim, he took the victim’s car, wallet, and credit card, and used the credit card on the day following the murder, and his actions in taking the car, wallet, and credit card after the attack upon the victim were part of a continuous chain of events. State v. Jenkins, 750 So. 2d 366, 1999 La. App. LEXIS 3786 (Dec. 29, 1999), writ denied by La. 2000-0556, 773 So. 2d 157, 2000 La. LEXIS 3227 (La. Nov. 13, 2000).

Where victims testified at trial that defendant was the person that robbed them at gunpoint and defendant’s taped confession was entered into evidence, the evidence was sufficient to convict defendant of armed robbery. State v. Ball, 748 So. 2d 1249, 1999 La. App. LEXIS 3530 (Dec. 15, 1999), writ denied by La. 2000-0506, 770 So. 2d 364, 2000 La. LEXIS 2800 (La. Oct. 6, 2000).

Evidence was sufficient to convict defendant of first-degree robbery of a victim, even though the victim did not testify, because the victim’s companions identified the victim and testified as to their belief that defendant was armed with a dangerous weapon. State v. Preston, 752 So. 2d 211, 1999 La. App. LEXIS 3213 (Nov. 10, 1999).

Defendant’s conviction for armed robbery of a pawn shop was upheld because not only did the victim of the armed robbery identify defendant, but defendant left proof of identification at the crime scene, namely, fingerprints on glass counter and name and address on the pawn ticket obtained from information on defendant’s driver’s license, which defendant presented to the victim just before the robbery. State v. Owens, 763 So. 2d 628, 1999 La. App. LEXIS 2944 (Oct. 27, 1999).

Sufficient evidence was presented to support defendant’s conviction for first-degree robbery; witnesses identified defendant as the perpetrator of a bank robbery, the assessment of the witnesses’ credibility was within the province of the jury, and the evidence negated any reasonable probability of misidentification. State v. Louis, 744 So. 2d 694, 1999 La. App. LEXIS 2969 (Oct. 27, 1999).

Defendant’s convictions for armed robbery, a violation of La. Rev. Stat. Ann. § 14:26, and conspiracy to commit armed robbery, a violation of La. Rev. Stat. Ann. § 14:64, were affirmed; the evidence was sufficient to support the conviction where defendant’s intent to assist in the armed robbery, as well as participate as a principal, was proven by such facts as defendant’s driving the getaway car, evading the police in a high-speed chase, and his fingerprint on a gun. State v. Valrie, 749 So. 2d 11, 1999 La. App. LEXIS 2765 (Oct. 13, 1999), writ denied by La. 1999-3236, 760 So. 2d 343, 2000 La. LEXIS 1208 (La. Apr. 20, 2000).

Evidence was sufficient to convict defendant of armed robbery of a convenience store, in violation of La. Rev. Stat. Ann. § 14:64, because the store clerk identified defendant as the offender even though the lower half of his face was hidden, she testified that she knew defendant as a small child, and that he frequented the store. State v. Francis, 748 So. 2d 484, 1999 La. App. LEXIS 2717 (Oct. 6, 1999), writ denied by La. 2000-0544, 773 So. 2d 156, 2000 La. LEXIS 3238 (La. Nov. 13, 2000).

Defendants’ sentences, imposed upon convictions for aggravated kidnapping, armed robbery, aggravated rape, and aggravated crime against nature, were not constitutionally excessive or a manifest abuse of the trial court’s discretion; although under La. Code Crim. Proc. Ann. art. 883, there was a presumption in favor of concurrent sentences, consecutive sentences were properly imposed based on the serious nature of the offenses, defendants’ need for treatment, and the fact that the victim was pregnant. State v. Hester, 746 So. 2d 95, 1999 La. App. LEXIS 2649 (Sept. 28, 1999), writ denied by La. 1999-3217, 760 So. 2d 342, 2000 La. LEXIS 1207 (La. Apr. 20, 2000).

Sentence of 15 years’ hard labor without benefit of parole, probation, or suspension of sentence for a conviction of armed robbery imposed upon defendant, a 16-year-old first time felony offender, was not constitutionally excessive or a manifest abuse of the trial court’s discretion; the sentence was not grossly disproportionate to the offense and did not impose needless pain and suffering and the trial court had properly taken into account defendant’s mental condition. State v. Bowers, 746 So. 2d 82, 1999 La. App. LEXIS 2654 (Sept. 28, 1999).

Testimony of a victim that defendant took his keys, stabbed him numerous times, demanded money, and fled the scene in the victim’s truck was sufficient to establish the elements of armed robbery, La. Rev. Stat. Ann. § 14:64(A). State v. Glover, 754 So. 2d 1044, 1999 La. App. LEXIS 2681 (Sept. 24, 1999), writ denied by La. 1999-3200, 759 So. 2d 94, 2000 La. LEXIS 1016 (La. Apr. 7, 2000).

Defendant, who was convicted of attempted armed robbery, was erroneously sentenced for first-degree robbery, but his 30-year sentence was within the guidelines for attempted armed robbery, and the record adequately articulated the trial judge’s reasoning; the verdict was therefore amended to correctly reflect his conviction for attempted armed robbery and otherwise affirmed. State v. Varnado, 753 So. 2d 850, 1999 La. App. LEXIS 3085 (Sept. 22, 1999), writ denied by La. 1999-3187, 760 So. 2d 341, 2000 La. LEXIS 1221 (La. Apr. 20, 2000).

There was sufficient evidence in support of a conviction under La. Rev. Stat. Ann. § 14.64 that defendant committed two robberies because the jury believed evidence from four prosecution witnesses who positively identified defendant as a participant in the robberies. State v. Ervin, 747 So. 2d 109, 1999 La. App. LEXIS 2448 (Sept. 22, 1999), writ denied by La. 1999-3201, 760 So. 2d 342, 2000 La. LEXIS 1223 (La. Apr. 20, 2000).

Where the victim identified defendant as her attacker, the circumstantial evidence as to the patterns of how the crimes were committed, and the victim’s testimony that defendant took her money substantiated defendant’s guilt beyond a reasonable doubt. State v. Varnado, 753 So. 2d 850, 1999 La. App. LEXIS 3085 (Sept. 22, 1999), writ denied by La. 1999-3187, 760 So. 2d 341, 2000 La. LEXIS 1221 (La. Apr. 20, 2000).

Evidence was sufficient to support defendant’s armed robbery conviction where someone shot at the victim and his friends intending to rob them, and a co-perpetrator testified that it was defendant. State v. Trepagnier, 744 So. 2d 181, 1999 La. App. LEXIS 2490 (Sept. 15, 1999).

La. Rev. Stat. Ann. § 14:64(A) defines armed robbery; the victim testified that defendants confronted him and one defendant demanded money; victim testified that a gun was tucked in defendant’s waistband; the victim saw it clearly enough to recognize it as a revolver; the jury found the victim to be a credible witness; therefore, his testimony was sufficient to show that defendant was armed with a dangerous weapon at the time of the robbery. State v. Burton, 746 So. 2d 74, 1999 La. App. LEXIS 2419 (Sept. 1, 1999), writ denied by La. 1999-3383, 761 So. 2d 543, 2000 La. LEXIS 1328 (La. May 5, 2000).

Armed robbery and conspiracy convictions and sentences were upheld as, inter alia, identification evidence was sufficient since it noted the perpetrator’s voice and hair style, and there was no error if the jury was cautioned about the charging information. State v. Zeno, 742 So. 2d 699, 1999 La. App. LEXIS 2392 (Aug. 31, 1999), writ denied by La. 2000-0105, 765 So. 2d 1065, 2000 La. LEXIS 2103 (La. June 30, 2000).

Elements of offense of armed robbery are the taking of anything of value belonging to another, from a person or the immediate control of a person, by the use of force or intimidation while armed with a dangerous weapon. State v. Robinson, 744 So. 2d 119, 1999 La. App. LEXIS 2406 (Aug. 11, 1999).

Trial court did not abuse its discretion when it sentenced an individual convicted of two counts of armed robbery to 60 years at hard labor on each count, which were to run consecutively, because it was within the sentencing range provided for in La. Rev. Stat. Ann. § 14:64(b) and because, based on the fact that the individual had a propensity for violent behavior and had prior criminal history, the record supported the sentence under La. Code Crim. Proc. Ann. art. 881.4(D) State v. Wilson, 742 So. 2d 957, 1999 La. App. LEXIS 2208 (July 27, 1999), writ denied by La. 1999-2583, 754 So. 2d 935, 2000 La. LEXIS 454 (La. Feb. 11, 2000), writ denied in part by, remanded by La. 2001-1464, 2002 La. LEXIS 952 (La. Mar. 15, 2002).

Evidence was sufficient to convict defendant of armed robbery, where defendant used a gun to rob a convenience store manager of $1,700; where the three persons who were in the store at the time positively identified defendant in court as the robber although two of them could not identify him in books of photographs; where the store manager testified that he had looked closely at defendant during the robbery, and where another person in the store at the time of the robbery knew the defendant because he had been in the store on prior occasions. State v. Taylor, 740 So. 2d 216, 1999 La. App. LEXIS 2238 (July 27, 1999), writ denied by La. 1999-2609, 756 So. 2d 322, 2000 La. LEXIS 826 (La. Mar. 17, 2000).

Defendant’s sentence of 15 years at hard labor without benefit of probation, parole, or suspension of sentence was not excessive and did not violate La. Const. art. I, § 20, where defendant was convicted of armed robbery; where the trial court reviewed the guidelines in La. Code Crim. Proc. Ann. art. 894.1; where defendant had a prior misdemeanor conviction but no prior felony convictions; where defendant expressed remorse; where defendant was 21 years old, where there were multiple victims of defendant’s robbery of a convenience store; where the trial court found defendant in need of correctional treatment; and where the sentence was on the lower end of the sentencing range of La. Rev. Stat. Ann. § 14:64(B). State v. Taylor, 740 So. 2d 216, 1999 La. App. LEXIS 2238 (July 27, 1999), writ denied by La. 1999-2609, 756 So. 2d 322, 2000 La. LEXIS 826 (La. Mar. 17, 2000).

La. Child Code art. 897.1(b) controlled the commitment of juvenile delinquent armed robbers, and thus, a sentence for two years with all but six months suspended for armed robbery in violation of La. Rev. Stat. Ann. § 14:6 was illegally lenient and reversed. State ex rel. A.M., 739 So. 2d 188, 1999 La. LEXIS 1720 (July 2, 1999).

Defendant’s 89-year sentence for armed robbery, a violation of La. Rev. Stat. Ann. § 14:64, was within the statutory limit of 5 to 99 years and, absent an abuse of discretion, the sentence was not excessive. State v. Shine, 741 So. 2d 178, 1999 La. App. LEXIS 1869 (June 16, 1999).

Defendant had not committed armed robbery pursuant to La. Rev. Stat. Ann. § 14:64 where he was the rightful owner of the thing taken and had not lost that ownership by the mere fact that the victim had obtained possession. State v. McCormick, 737 So. 2d 926, 1999 La. App. LEXIS 2040 (June 9, 1999), writ denied by La. 1999-2009, 753 So. 2d 207, 2000 La. LEXIS 171 (La. Jan. 14, 2000).

In a robbery action, it was determined that La. Rev. Stat. Ann. § 14:64 implicitly required possession, in that the thing must be taken from a person or the immediate control of another; the term “belong” is commonly defined as “to be owned” as is the term “possess;” for purposes of La. Rev. Stat. Ann. § 14:64, ownership and possession must be considered separate and distinct. State v. McCormick, 737 So. 2d 926, 1999 La. App. LEXIS 2040 (June 9, 1999), writ denied by La. 1999-2009, 753 So. 2d 207, 2000 La. LEXIS 171 (La. Jan. 14, 2000).

Evidence was sufficient to convict defendant of the offense of attempted armed robbery where he used a homemade blackjack, a dangerous weapon, against the victim in the commission of the crime. State v. Kunzman, 741 So. 2d 112, 1999 La. App. LEXIS 1315 (May 5, 1999).

Appellate court determined that the evidence supported defendant’s conviction of armed robbery under La. Rev. Stat. Ann. § 14:64 where the clerk of a convenience store identified defendant as the man who robbed the store on three occasions and where defendant’s thumbprint was found in the vehicle stolen from the store following the first robbery. State v. Jones, 733 So. 2d 127, 1999 La. App. LEXIS 860 (Apr. 1, 1999), writ denied by La. 99-1185, 748 So. 2d 434, 1999 La. LEXIS 2421 (La. Oct. 1, 1999).

Evidence was sufficient to support armed robbery conviction where defendant, acting with another, committed an armed robbery upon a deputy using mace as a dangerous weapon; introduction of the actual can of mace was not necessary to prove that a dangerous weapon was used in the commission of the offense as it was established through the testimony of the victim. State v. Johnson, 730 So. 2d 1035, 1999 La. App. LEXIS 814 (Mar. 31, 1999).

Evidence was sufficient, under La. Rev. Stat. Ann. § 14:30.1(A)(1), to support defendant’s conviction for second degree murder as the evidence established that another individual shot the victim, but that defendant brought the gun with him, gave it to the shooter a few blocks away from the scene of the crime, and got it back from the shooter immediately after the shooting; the evidence presented at trial demonstrated that defendant was guilty as a principal to second-degree murder, based on felony murder pursuant to La. Rev. Stat. Ann. § 14:30.1(A)(2)(a), as armed robbery, La. Rev. Stat. Ann. § 14:64, was one of the felonies enumerated in § 14:30.1(A)(2)(a). State v. McPherson, 733 So. 2d 634, 1999 La. App. LEXIS 772 (Mar. 30, 1999).

Where defendant was convicted of first-degree murder during the course of an armed robbery, it was immaterial whether he used force before taking the victim’s VCR and CD player, or if he used the force due to being discovered by the victim; the force or intimidation can be applied at any time in the course of the crime, and defendant used homicidal force to accomplish the taking of the electronic items from the victim’s home. State v. Jordan, 728 So. 2d 954, 1999 La. App. LEXIS 348 (Feb. 24, 1999), writ denied by La. 99-0893, 750 So. 2d 177, 1999 La. LEXIS 2585 (La. Oct. 8, 1999).

Defendant’s sentence of 60 years imprisonment at hard labor for armed robbery was not constitutionally excessive under La. Const. art. I, § 20 where the sentencing range for armed robbery under La. Rev. Stat. Ann. § 14:64 was five to 99 years without benefit of parole, probation or suspension of sentence, it was defendant’s fourth felony, three of which involved guns, and the trial judge believed that defendant was likely to commit other such acts if released. State v. Marshall, 729 So. 2d 101, 1999 La. App. LEXIS 327 (Feb. 23, 1999).

Under La. Rev. Stat. Ann. § 14:64, the state must prove beyond a reasonable doubt: a taking of something of value from a person or in his immediate control, by use of force or intimidation, while armed with a dangerous weapon. State v. Harrell, 727 So. 2d 1231, 1999 La. App. LEXIS 156 (Jan. 26, 1999), writ denied by La. 2000-2389, 791 So. 2d 1292, 2001 La. LEXIS 1289 (La. May 11, 2001).

Trial court was well within its discretion when it re-sentenced defendant to serve 25 years as a first offender based upon La. Rev. Stat. Ann. § 15.521.1 with credit for time served without the benefit of parole, probation, or suspension of sentence and with each count of first-degree armed robbery to run concurrently where the prior sentence of defendant as a multiple offender under La. Rev. Stat. Ann. § 15.529.1 was vacated because (1) the predicate conviction did not precede defendant’s commissions of the instant two offenses, (2) defendant had filed a motion for clarification of the sentences and La. Code Crim. Proc. Ann. art. 930.3 barred review of sentencing error in post-conviction relief, (3) defendant’s resentencing was a result of his own doing because defendant placed himself in a different posture due to the remand to the trial court for re-sentencing as a first offender resulting in the original sentence pursuant to the plea bargaining agreement being vitiated ab initio and not subject to consideration, and (4) the re-sentencing was within the parameters of La. Rev. Stat. Ann. § 14:64(B), which provided the sentencing ranges for the commission of first-degree robbery. State v. Stuckey, 737 So. 2d 770, 1998 La. App. LEXIS 3820 (Dec. 23, 1998), writ denied by La. 99-0744, 746 So. 2d 1274, 1999 La. LEXIS 2214 (La. Aug. 25, 1999).

Individual who pled guilty to armed robbery pursuant to a stipulated plea agreement, which provided that part of the individual’s sentence would be suspended in return for his cooperation, should have been permitted to withdraw his plea of guilty because La. Rev. Stat. Ann. § 14:64(B) specified that the term of imprisonment would be without benefit of parole, probation, or suspension of sentence; accordingly the knowing and voluntary nature of the plea had been vitiated. State v. Falls, 722 So. 2d 394, 1998 La. App. LEXIS 3595 (Dec. 9, 1998), vacated by, remanded by La. 99-0063, 735 So. 2d 628, 1999 La. LEXIS 1602 (La. June 4, 1999).

In order to find that a defendant was engaged in an armed robbery, the State would need to prove under La. Rev. Stat. Ann. § 14:64 that a defendant intentionally took something of value belonging to another; the thing was taken from the possession of or immediate control of another; the defendant used force or intimidation in order to accomplish the taking; and the defendant was armed with a dangerous weapon. State v. Dronet, 721 So. 2d 1038, 1998 La. App. LEXIS 3064 (Nov. 4, 1998).

Defendant, who was convicted of attempted first-degree robbery in violation of La. Rev. Stat. Ann. §§ 14:27 and 14:64.1, was not entitled to a reversal of his sentence, the maximum permitted for his conviction, because his use of a toy pistol during the robbery constituted the use of a dangerous weapon. State v. McDowell, 720 So. 2d 735, 1998 La. App. LEXIS 2793 (Oct. 7, 1998).

Evidence that a juvenile held up a convenience store with a pistol, made threats, took money, and was positively identified at the lineup by the clerk he robbed was sufficient to support defendant’s conviction for armed robbery in violation of La. Rev. Stat. Ann. § 14:64. State v. S.B., 719 So. 2d 1121, 1998 La. App. LEXIS 2627 (Sept. 25, 1998).

In defendant’s trial for armed robbery, a special jury instruction regarding the use of a toy gun, read in conjunction with the definition of a dangerous weapon, was pertinent and correct where there was evidence presented that the gun used by defendant might have been a toy gun. The charge was not included in the general charge and did not require qualification, limitation, or explanation; although the jurors requested that the instruction be reread, there did not appear to be any confusion amongst the jurors that indicated a need for further explanation. State v. Woods, 713 So. 2d 1231, 1998 La. App. LEXIS 2247 (June 29, 1998), writ denied by La. 98-3041, 741 So. 2d 1281, 1999 La. LEXIS 917 (La. Apr. 1, 1999).

Where defendant was charged with armed robbery, a toy gun constituted a dangerous weapon within the meaning of La. Rev. Stat. Ann. § 14:2(3) where the interaction between defendant and the bank teller created a highly charged atmosphere whereby there was a danger of serious bodily harm resulting from the teller’s fear for her life. State v. Woods, 713 So. 2d 1231, 1998 La. App. LEXIS 2247 (June 29, 1998), writ denied by La. 98-3041, 741 So. 2d 1281, 1999 La. LEXIS 917 (La. Apr. 1, 1999).

Evidence was sufficient to adjudicate defendant, who was a juvenile, as a delinquent for committing armed robbery pursuant to La. Rev. Stat. Ann. § 14:64; he was identified by the victim and named as the perpetrator by two accomplices, and his alibi was eroded by the inconsistencies in his testimony and his admission that he left his grandmother’s house on the night of the robbery to meet one of the accomplices. State ex rel. D.L., 715 So. 2d 623, 1998 La. App. LEXIS 1646 (June 24, 1998).

Trial court did not abuse its discretion in ordering confinement not to exceed defendant’s 21st birthday after he was adjudicated a delinquent for committing armed robbery; although he was only 14 years old, his use of a firearm, his propensity to commit thefts, and his history of a string of criminal acts within a short time period showed his need for correctional confinement. State ex rel. D.L., 715 So. 2d 623, 1998 La. App. LEXIS 1646 (June 24, 1998).

For two counts of armed robbery, two consecutive sentences of the statutory maximum of 99 years of imprisonment with hard labor without the benefit of parole, probation, or sentence suspension were not excessive where based on his record defendant could have been considered one of the worst offenders regarding armed robbery. State v. Hardaway, 715 So. 2d 507, 1998 La. App. LEXIS 1497 (June 3, 1998), writ denied by La. 98-1888, 730 So. 2d 930, 1998 La. LEXIS 3450 (La. Nov. 13, 1998).

Defendant’s appeal of his convictions for armed robbery with a dangerous weapon, in violation of La. Rev. Stat. Ann. § 14:64 and attempted armed robbery, in violation of La. Rev. Stat. Ann. § 14:27, was without merit because the victims testified that defendant was armed with a gun and one victim saw the handle of an object that looked like a revolver handle. State v. Lee, 709 So. 2d 226, 1998 La. App. LEXIS 288 (Feb. 11, 1998).

Given that issues of credibility rested with the trier of fact and that the trier of fact could accept or reject, in whole or in part, the testimony of any witness, and a jury apparently believed the account by a defendant’s ex-wife of the events and circumstances, and the ex-wife’s testimony was corroborated by other evidence, the record contained sufficient evidence to support the defendant’s convictions for aggravated kidnapping, a violation of La. Rev. Stat. Ann. § 14:44, and three counts of armed robbery, violations of La. Rev. Stat. Ann. § 14:64(A). State v. Arvie, 709 So. 2d 810, 1998 La. App. LEXIS 178 (Feb. 4, 1998), writ denied by La. 98-2461, 736 So. 2d 827, 1999 La. LEXIS 275 (La. Jan. 29, 1999), writ denied by La. 2003-2706, 885 So. 2d 572, 2004 La. LEXIS 3173 (La. Oct. 29, 2004).

Given that a trial court complied with La. Code Crim. Proc. Ann. art. 894.1 and, although, if a defendant were convicted of two or more offenses based on the same act or transaction, or constituting parts of a common scheme or plan, the terms of imprisonment should be served concurrently unless the trial court expressly directed that some or all be served consecutively, La. Code Crim. Proc. Ann. art. 883, it was within the discretion of the trial court to impose consecutive sentences upon convictions for aggravated kidnapping, La. Rev. Stat. Ann. § 14:44, and three counts of armed robbery, La. Rev. Stat. Ann. § 14:64(A). State v. Arvie, 709 So. 2d 810, 1998 La. App. LEXIS 178 (Feb. 4, 1998), writ denied by La. 98-2461, 736 So. 2d 827, 1999 La. LEXIS 275 (La. Jan. 29, 1999), writ denied by La. 2003-2706, 885 So. 2d 572, 2004 La. LEXIS 3173 (La. Oct. 29, 2004).

Where a defendant was convicted on two counts of armed robbery and one count of attempted armed robbery under La. Rev. Stat. Ann. §§ 14:64 and 14:27, his sentences of 50 years at hard labor without benefit of probation, parole, or suspension of sentence for each of the completed offenses to be served concurrently and, for the attempted armed robbery, a 25-year hard labor sentence to be served without benefit and consecutively to the other sentences for a total of 75 years, under the applicable two-pronged test, the sentences were not excessive. State v. Jones, 691 So. 2d 858, 1997 La. App. LEXIS 883 (Apr. 2, 1997).

Jury could have rationally inferred that armed robbery, in violation of La. Rev. Stat. Ann. § 14:64(A), is what defendant had in mind because he assented to his accomplice’s use of a gun throughout the robbery, and promoted the ruse that he was forced at gunpoint to cooperate with the accomplice. State v. Hebert, 688 So. 2d 612, 1997 La. App. LEXIS 52 (Jan. 22, 1997), writ of certiorari denied by La. 97-0497, 700 So. 2d 503, 1997 La. LEXIS 2588 (La. Sept. 5, 1997).

The elements of armed robbery are the taking of anything of value belonging to another from the person of another or from the person’s immediate control by use of force or intimidation while armed with a dangerous weapon as set forth in La. Rev. Stat. Ann. § 14:64. State v. Thomas, 680 So. 2d 37, 1996 La. App. LEXIS 1042 (May 8, 1996).

There was sufficient evidence that defendant was armed with a dangerous weapon under La. Rev. Stat. Ann. § 14:64 when defendant put his hand in his pocket, threatened to let the victim “have it,” and subsequently, the police recovered a pocket knife from the pocket. State v. Ellis, 672 So. 2d 1007, 1996 La. App. LEXIS 745 (Mar. 26, 1996).

Where the State first introduced the testimony of witnesses to prove that an armed robbery occurred, then introduced defendant’s two confessions to establish defendant’s part as a principal in the commission of the armed robberies, the State proved the elements of armed robbery. State v. Tate, 670 So. 2d 671, 1996 La. App. LEXIS 681 (Mar. 6, 1996).

Defendant’s conviction pursuant to La. Rev. Stat. Ann. 14:64 was affirmed where the evidence established beyond a reasonable doubt the requisite intent by defendant to commit the crime of armed robbery as well as defendant’s participation as a principal in the armed robbery. State v. Collins, 661 So. 2d 684, 1995 La. App. LEXIS 2525 (Sept. 29, 1995).

Where defendant held a store clerk at knife-point while an accomplice stole merchandise, he was properly convicted of armed robbery in violation of La. Rev. Stat. Ann. § 14:64, because a knife was a “dangerous weapon,” as defined by La. Rev. Stat. Ann. § 14:2(3), and the merchandise was in the clerk’s custody and control. State v. Toney, 651 So. 2d 387, 1995 La. App. LEXIS 411 (Mar. 1, 1995).

Defendant’s conviction for armed robbery in violation of La. Rev. Stat. Ann. § 14:64 was proper where sufficient evidence supported his conviction. State v. Washington, 651 So. 2d 352, 1995 La. App. LEXIS 403 (Mar. 1, 1995), writ of certiorari denied by La. 96-2767, 701 So. 2d 162, 1997 La. LEXIS 2755 (La. Sept. 19, 1997).

Pursuant to La. Rev. Stat. Ann. § 14:64, the trial court adhered to the guidelines in departing from the recommended sentence range; based on the aggravating and mitigating factors, the imposition of a 50-year sentence was well within the statutory range. State v. Mitchell, 647 So. 2d 423, 1994 La. App. LEXIS 3211 (Dec. 7, 1994).

Where a victim feared for his life after defendant pressed a sharp object into his side during a robbery, defendant could be convicted of armed robbery in violation of La. Rev. Stat. Ann. § 14:64(A), even though the victim never saw the weapon and it was not introduced at trial. State v. Cotton, 646 So. 2d 1144, 1994 La. App. LEXIS 3156 (Nov. 16, 1994).

In the conviction of defendant for armed robbery, defendant was convicted upon sufficient evidence under La. Code Crim. Proc. Ann. art. 821 and La. Rev. Stat. Ann. § 14:64(A), where the evidence taken in the light most favorable to the state was sufficient for a rational trier of fact to find defendant guilty beyond a reasonable doubt of the two counts of armed robbery. State v. Duncan, 635 So. 2d 653, 1994 La. App. LEXIS 1008 (Apr. 6, 1994), writ denied by La. 94-1067, 644 So. 2d 649, 1994 La. LEXIS 2497 (La. Oct. 28, 1994).

Evidence in the complete record, reviewed in accordance with La. Code Crim. Proc. Ann. art. 821 in the light most favorable to the prosecution, was sufficient to have allowed a rational trier of fact to conclude that the state proved the essential elements of armed robbery beyond a reasonable doubt. State v. Howard, 634 So. 2d 876, 1993 La. App. LEXIS 4043 (Dec. 29, 1993), writ of certiorari denied by La. 94-0055, 635 So. 2d 1133, 1994 La. LEXIS 935 (La. Apr. 7, 1994).

Evidence in the complete record, reviewed in accordance with La. Code Crim. Proc. Ann. art. 821 in the light most favorable to the prosecution, was sufficient to have allowed a rational trier of fact to conclude that the State proved the essential elements of armed robbery by defendant in violation of La. Rev. Stat. Ann. § 14:64 beyond a reasonable doubt. State v. Howard, 634 So. 2d 876, 1993 La. App. LEXIS 4043 (Dec. 29, 1993), writ of certiorari denied by La. 94-0055, 635 So. 2d 1133, 1994 La. LEXIS 935 (La. Apr. 7, 1994).

Where a victim testified that defendant reached with his left hand and grabbed her purse off her shoulder, took the purse, and put the straps over his finger, at which point she grabbed the purse back from him, her testimony was sufficient to establish the “taking” element of armed robbery as contemplated under La. Rev. Stat. Ann. § 14:64. State v. Conrad, 620 So. 2d 366, 1993 La. App. LEXIS 2029 (May 25, 1993), vacated by, remanded by 625 So. 2d 158, 1993 La. LEXIS 2745 (La. 1993).

Defense of insanity by reason of voluntary intoxication was not available to defendant, who was charged with armed robbery, where specific intent was not an essential element of the crime of armed robbery. State v. Sheppard, 618 So. 2d 1204, 1993 La. App. LEXIS 1924 (May 12, 1993), remanded by 624 So. 2d 1209, 1993 La. LEXIS 2678 (La. 1993).

Defendant’s actions, which caused a victim to reasonably believe that a weapon existed during an alleged armed robbery, provided sufficient evidence to support the conviction under La. Rev. Stat. Ann. § 14:64 because the victim saw a knife in defendant’s pocket, and was advised of the knife. State v. Robinson, 616 So. 2d 828, 1993 La. App. LEXIS 1491 (Apr. 7, 1993), writ denied by La. 93-1925, 666 So. 2d 1090, 1996 La. LEXIS 377 (La. Feb. 2, 1996).

Defendant’s conviction for armed robbery was set aside because evidence showed that although defendant attacked store clerk, nothing was taken and there was no demand for money or goods; the evidence did not prove, beyond a reasonable doubt, that defendant possessed the intent to take anything from the store. State v. Stone, 615 So. 2d 38, 1993 La. App. LEXIS 977 (Mar. 3, 1993), writ of certiorari denied by 623 So. 2d 1302, 1993 La. LEXIS 2384 (La. 1993).

Use of a knife elevated a robbery from simple robbery, La. Rev. Stat. Ann. § 14:65, to armed robbery, La. Rev. Stat. Ann. § 14:64. State v. Gallien, 613 So. 2d 1145, 1993 La. App. LEXIS 489 (Feb. 10, 1993).

Sixty-five years at hard labor without parole for an armed robbery conviction under La. Rev. Stat. Ann. § 14:64 was not excessive under La. Const. art. I, § 20, but was appropriate for defendant, who had a prior burglary conviction, was a drug abuser, and had pointed a gun at a victim during the robbery. State v. Jackson, 612 So. 2d 993, 1993 La. App. LEXIS 60 (Jan. 20, 1993).

Defendant who fled as the store clerk was coming out of the back room could not be convicted of robbery because confrontation was an essential element of robbery and there was no confrontation with the clerk. State v. Myers, 610 So. 2d 977, 1992 La. App. LEXIS 3717 (Nov. 20, 1992), reversed by 620 So. 2d 1160, 1993 La. LEXIS 2160 (La. 1993).

Where a defendant who pleaded guilty to a charge of armed robbery, a violation of La. Rev. Stat. Ann. § 14:64, acknowledged in a waiver of consent form that he was advised of the rights he was waiving, of the nature of the offense, and of the maximum sentence that could be imposed, and described for the trial judge his involvement in the crime, the evidence showed that he understood the charge and that his plea was voluntary and need not be set aside. State v. Barrio, 608 So. 2d 641, 1992 La. App. LEXIS 3282 (Oct. 27, 1992).

Where defendant ran with the robbers immediately after a holdup, fled when he saw the police, and was wearing clothing matching an eyewitness description, the evidence was sufficient to support defendant’s conviction for armed robbery, a violation of La. Rev. Stat. Ann. § 14:64. State v. Bellamy, 599 So. 2d 326, 1992 La. App. LEXIS 999 (Apr. 8, 1992), writ of certiorari denied by 605 So. 2d 1089, 1992 La. LEXIS 2617 (La. 1992).

Where defendant was convicted of armed robbery, he was properly sentenced to 50 years’ imprisonment, without the benefit of parole under La. Rev. Stat. Ann. § 14:64(B), even without being adjudged an habitual offender. State v. Demouchet, 595 So. 2d 389, 1992 La. App. LEXIS 587 (Mar. 11, 1992).

Defendant was properly convicted of armed robbery under La. Rev. Stat. Ann. § 14:64 based upon the victim’s photo line-up and in-trial identifications, even though the victim’s description to police contained minor details at variance with the defendant’s actual appearance. State v. Brown, 588 So. 2d 1317, 1991 La. App. LEXIS 2785 (Oct. 30, 1991), writ of certiorari denied by 592 So. 2d 1298, 1992 La. LEXIS 622 (La. 1992).

Where defendant was convicted of armed robbery he had to be sentenced without benefit of probation, parole, or suspension of sentence. State v. Mitchell, 586 So. 2d 701, 1991 La. App. LEXIS 2534 (Oct. 2, 1991).

A conviction for armed robbery under La. Rev. Stat. Ann. § 14:64 was affirmed where, viewing the evidence in the light most favorable to the prosecution, a rational trier of fact could have found beyond a reasonable doubt that the defendant did commit the offense. State v. Valentine, 570 So. 2d 533, 1990 La. App. LEXIS 2578 (Nov. 15, 1990).

Ninety-nine year sentence for armed robbery pursuant to La. Rev. Stat. Ann. § 14:64, of a pizza delivery man, was not excessive under La. Const. art. I, § 20, because defendant threatened his victim with a knife, and was a third-time felon. State v. Carter, 570 So. 2d 234, 1990 La. App. LEXIS 2636 (Nov. 14, 1990).

In the conviction of defendant for armed robbery, the trial court’s verdict was not contrary to the law and evidence under La. Rev. Stat. Ann. § 14:64 where any rational trier of fact could have concluded beyond a reasonable doubt that the State proved all the elements of armed robbery. State v. Hawkins, 572 So. 2d 108, 1990 La. App. LEXIS 2257 (Oct. 16, 1990).

In the conviction of defendant for armed robbery, defendant’s sentence was not excessive in relation to defendant or the offense committed under La. Const. art. I, § 20, La. Code Crim. Proc. Ann. art. 894.1, and La. Rev. Stat. Ann. § 14:64. State v. Hawkins, 572 So. 2d 108, 1990 La. App. LEXIS 2257 (Oct. 16, 1990).

Sentence for armed robbery of imprisonment at hard labor for 10 years was illegally lenient. State v. Brown, 563 So. 2d 527, 1990 La. App. LEXIS 1559 (June 6, 1990).

Defendant’s conviction for attempted second degree murder, in violation of La. Rev. Stat. Ann. §§ 14:27 and 14:30.1, was nullified because he was also convicted for armed robbery, in violation of La. Rev. Stat. Ann. § 14:64, for the beating and shooting of his victim and thus, was exposed to double jeopardy for convictions of two offenses for the same act. State v. Newton, 562 So. 2d 978, 1990 La. App. LEXIS 1327 (May 23, 1990).

Sentence of 50 years’ imprisonment at hard labor without benefit of parole, probation, or suspension of sentence for two counts of armed robbery in violation of La. Rev. Stat. Ann. § 14:64 was not unconstitutionally excessive even though it was defendant’s first felony conviction where the sentences were within the statutory limits, defendant confessed to significant involvement in the drug world, and the offenses were among the most serious crimes in that they involved the threat to human life. State v. West, 561 So. 2d 808, 1990 La. App. LEXIS 1166 (May 9, 1990), writ of certiorari denied by 566 So. 2d 983, 1990 La. LEXIS 1892 (La. 1990).

Sufficient evidence was introduced at trial to convict defendant of two separate armed robberies, even though he wore a red ski mask during the crimes, where the two victimized cashiers described the robber as matching defendant’s general appearance, defendant was identified by a police officer as the person who bailed out of the getaway car after a high-speed chase, a red ski mask was found in the abandoned getaway car, and, a handgun similar to that used in the robberies was found discarded in a public park not far from the abandoned car the day after the high-speed chase. State v. Sylvas, 558 So. 2d 1192, 1990 La. App. LEXIS 328 (Feb. 21, 1990).

Under La. Rev. Stat. Ann. § 14:64 defendant was properly convicted of attempted armed robbery where he stuck a gun in the victim’s face after she opened the door to her home and announced that he had come to rob her. State v. Hicks, 554 So. 2d 1298, 1989 La. App. LEXIS 2734 (Dec. 19, 1989), writ of certiorari denied by 559 So. 2d 1374, 1990 La. LEXIS 927 (La. 1990), writ denied by 604 So. 2d 1297, 1992 La. LEXIS 2948 (La. 1992).

Pursuant to La. Rev. Stat. Ann. § 14:64, evidence amply supported a jury’s finding that a defendant was engaged in the perpetration of an armed robbery where four eyewitnesses testified that they saw the defendant take the victim’s chain and medallion while armed with a gun; moreover, the defendant admitted snatching the medallion while he was armed. State v. Cage, 554 So. 2d 39, 1989 La. LEXIS 2949 (Dec. 11, 1989), reversed by, remanded by 498 U.S. 39, 111 S. Ct. 328, 112 L. Ed. 2d 339, 1990 U.S. LEXIS 5704, 59 U.S.L.W. 3361 (1990).

Defendant’s guilty plea to robbery, a violation of La. Rev. Stat. Ann. § 14:64, was set aside because the trial court failed to fully apprise defendant of the maximum sentence under the statute. State v. Williams, 554 So. 2d 139, 1989 La. App. LEXIS 2482 (Dec. 6, 1989).

Defendant’s sentences were not excessive under La. Const. Art. I, § 20, where defendant was sentenced to two concurrent terms of 33 years at hard labor without benefit of probation, parole or suspension of sentence for his conviction on two counts of armed robbery under La. Rev. Stat. Ann. § 14:64, and to a consecutive term of 10 years for aggravated burglary under La. Rev. Stat. Ann. § 14:60; where La. Code Crim. Proc. Ann. art. 883 did not absolutely prohibit the imposition of a consecutive sentence for offenses arising in the same transaction; where the trial court considered the factors of La. Code Crim. Proc. Ann. art. 894.1 and found that the seriousness of the crimes warranted the sentences; and where the sentences for armed robbery were less than the statutory maximum. State v. Avila, 550 So. 2d 1374, 1989 La. App. LEXIS 1799 (Oct. 12, 1989).

Testimony that there appeared to be a gun protruding from a bag that defendant was holding while she demanded money from her victim was insufficient to support a conviction of armed robbery pursuant to La. Rev. Stat. Ann. § 14:64. State v. Henry, 551 So. 2d 9, 1989 La. App. LEXIS 1665 (Sept. 28, 1989).

Defendant was properly convicted of armed robbery under La. Rev. Stat. Ann. § 14:64, rather than of the lesser included offense of simple robbery, on the ground that the State proved that defendant pushed a cashier and took money from the cash register while his two companions overpowered the security guard and armed themselves with his gun. State v. Bridges, 545 So. 2d 655, 1989 La. App. LEXIS 1166 (June 7, 1989), writ of certiorari denied by 551 So. 2d 1316, 1989 La. LEXIS 2638 (La. 1989).

Evidence was sufficient under to La. Rev. Stat. section 14:64 to establish defendant’s guilt for armed robbery because defendant took money and prescription drugs that were in the victim’s possession by using a shotgun to threaten the victim. State v. Hallal, 544 So. 2d 1222, 1989 La. App. LEXIS 1072 (May 24, 1989), reversed by 557 So. 2d 1388, 1990 La. LEXIS 622 (La. 1990).

Defendant’s sentence of 12 years for armed robbery was not grossly out of proportion to the severity of the offense given the fact that he took an active role in the robbery and the danger involved in the crime; although defendant was only 16-years old at the time of the offense, it was his first offense, and he alleged he was coerced by his co-defendants, the 12-year sentence was still relatively lenient, in light of the 5- to 99-year sentencing range provided under La. Rev. Stat. Ann. § 14:64. State v. Mack, 544 So. 2d 93, 1989 La. App. LEXIS 1435 (May 24, 1989).

Where a victim positively identified one defendant at a physical line-up, a second defendant in a photographic line-up, and both defendants at trial as the two men who robbed her at gunpoint and took fifty-one dollars and other possessions, these facts were sufficient to support a conviction of armed robbery. State v. James, 545 So. 2d 560, 1989 La. App. LEXIS 839 (May 9, 1989), writ denied by 551 So. 2d 618, 1989 La. LEXIS 2698 (La. 1989).

Defendant was not entitled to suppress a photographic identification that led to his conviction for armed robbery under La. Rev. Stat. Ann. § 14:64, because he was unable to prove that the identification procedure was suggestive and that there was a likelihood of misidentification as a result of the procedure; as a sufficient resemblance existed of physical characteristics and features of the persons in the lineup so as to reasonably test identification, the lineup would not be considered suggestive. State v. Nasworthy, 542 So. 2d 715, 1989 La. App. LEXIS 592 (Apr. 13, 1989).

Defendant was guilty of conspiracy to commit armed robbery where, although not present during the robbery, he was present during the planning stages, supplied the gun ultimately used to shoot the victim, shared in the proceeds, and then hid the gun. State v. Guillory, 540 So. 2d 1212, 1989 La. App. LEXIS 445 (Mar. 15, 1989).

In a prosecution for armed robbery, defendant’s conviction was affirmed where the court was satisfied that, based on an eyewitness’s identification, the jury could reasonably have found that the elements of La. Rev. Stat. Ann. § 14:64 were satisfied and that the identification of defendant was proven beyond a reasonable doubt. State v. Junior, 542 So. 2d 23, 1989 La. App. LEXIS 503 (Mar. 15, 1989), writ of certiorari denied by 546 So. 2d 1212, 1989 La. LEXIS 1774 (La. 1989).

Evidence that defendant and a co-perpetrator approached the victim at a phone booth, that defendant held a knife to the victim’s throat, that the co-perpetrator actually took victim’s jewelry, and that defendant drove away in the victim’s car was sufficient to support the fact that defendant was a principal in the armed robbery and to support his conviction for armed robbery. The state was not required to prove defendant’s specific intent to deprive the victim of her property and defendant’s participation in the crime was sufficient to satisfy the general intent requirement. State v. Payne, 540 So. 2d 520, 1989 La. App. LEXIS 353 (Feb. 28, 1989), writ of certiorari denied by 546 So. 2d 169, 1989 La. LEXIS 1616 (La. 1989).

Following defendant’s conviction for armed robbery, the 33-year sentence imposed as a second felony offender under La. Rev. Stat. Ann. §§ 14:64 and 15:529.1 was not excessive and was the minimum allowable under the statutes. State v. Jones, 537 So. 2d 1244, 1989 La. App. LEXIS 10 (Jan. 17, 1989).

Defendants who beat a victim and took his property before using a weapon against him should not have been convicted of armed robbery, which required the use of a weapon in effecting the taking of property; however, sufficient evidence existed to support convictions of the lesser included offense of attempted armed robbery. State v. Odom, 529 So. 2d 154, 1988 La. App. LEXIS 1538 (July 12, 1988), writ of certiorari denied by 535 So. 2d 741, 1989 La. LEXIS 34 (La. 1989), writ of certiorari denied by 535 So. 2d 742, 1989 La. LEXIS 33 (La. 1989).

La. Rev. Stat. Ann. § 14:64 requires only that the state prove something of value was taken; thus the actual value of the thing taken is not an essential element of armed robbery. State v. Brady, 524 So. 2d 1356, 1988 La. App. LEXIS 908 (Apr. 19, 1988), writ of certiorari denied by 532 So. 2d 175, 1988 La. LEXIS 2500 (La. 1988).

Trial court did not commit reversible error by failing to include first-degree robbery among the responsive verdicts available to the jury in defendant’s trial for armed robbery pursuant to La. Rev. Stat. Ann. § 14:64 where both victims testified that they saw a gun, that it was pointed at them, and that they were scared for their lives. State v. Moorehead, 524 So. 2d 105, 1988 La. App. LEXIS 447 (Apr. 12, 1988).

Evidence was sufficient to support convictions of armed robbery under La. Rev. Stat. Ann. § 14:64(A) where defendant was identified as the man who entered a store, pointed a gun at two women, and took their cash and belongings. State v. Gilmore, 522 So. 2d 658, 1988 La. App. LEXIS 858 (Mar. 14, 1988).

Considering defendant’s extensive criminal history, his age and maturity, and two armed robbery charges and one simple robbery charge pending against him, defendant’s maximum sentence then permissible under La. Rev. Stat. Ann. § 14:64 of 40 years at hard labor for his first-degree robbery conviction was not excessive. State v. Rodgers, 525 So. 2d 83, 1988 La. App. LEXIS 764 (Mar. 2, 1988).

Sufficient evidence existed to convict defendant of robbery and burglary where the victim picked his photo from a photographic line-up three days after the crime as the person who broke into her home, threatened her with a knife, and stole cash and valuables, even though in her trial testimony the victim mistakenly confused defendant’s name with that of his co-defendant. State v. Robertson, 518 So. 2d 579, 1987 La. App. LEXIS 11017 (Dec. 22, 1987), writ of certiorari denied by 523 So. 2d 227, 1988 La. LEXIS 852 (La. 1988).

Defendant’s conviction for armed robbery in violation of La. Rev. Stat. Ann. § 14:64 was affirmed where the State showed that defendant (1) took (2) a thing of value belonging to another (3) from the person of or in the immediate control of the other (4) by use of force or intimidation (5) while armed with a dangerous weapon. State v. Manuel, 517 So. 2d 374, 1987 La. App. LEXIS 11038 (Dec. 8, 1987).

Eighteen year sentence for armed robbery in violation of La. Rev. Stat. Ann. § 14:64, that was within the statutory guidelines was not excessive where the court considered defendant’s use of a firearm, his attempt to shoot a deputy, his guilty plea, his first offender status, and his youthful age. State v. Anderson, 511 So. 2d 107, 1987 La. App. LEXIS 9932 (July 22, 1987), writ of certiorari denied by 514 So. 2d 1175, 1987 La. LEXIS 10610 (La. 1987).

Defendant was properly convicted of armed robbery, where defendant broke into his victim’s apartment, threatened her with a knife, attempted to rape her, bit her, and stole money and food stamps from her purse, where defendant’s face was covered, where the victim identified him by his voice, where a fingerprint expert found defendant’s fingerprints on the window that defendant broke in order to enter the apartment, and where a forensic dentist identified defendant’s bite marks on the victim. State v. Vital, 505 So. 2d 1006, 1987 La. App. LEXIS 9299 (Apr. 9, 1987), writ denied by 604 So. 2d 994, 1992 La. LEXIS 2796 (La. 1992).

An armed robbery conviction against a defendant was vacated where the prosecution failed to prove beyond a reasonable doubt the elements of armed robbery of the victim by either the taking of his money or his truck. State v. Green, 505 So. 2d 265, 1987 La. App. LEXIS 9291 (Apr. 8, 1987).

A defendant was properly found guilty of armed robbery because the mere fact that the victims of the robbery did not see a weapon and no weapon was recovered by the police did not preclude the defendant’s conviction for armed robbery where the test was not whether a weapon was inherently dangerous, but whether it was dangerous in the manner used. State v. Harrison, 501 So. 2d 1041, 1987 La. App. LEXIS 8505 (Jan. 21, 1987), writ of certiorari denied by 508 So. 2d 65, 1987 La. LEXIS 9411 (La. 1987), writ denied by 515 So. 2d 444, 1987 La. LEXIS 10713 (La. 1987).

State proved the taking, value, weapon, and force elements of armed robbery under La. Rev. Stat. Ann. § 14:64 beyond a reasonable doubt through the testimony of the owner that cash was missing from his store after the alleged robbery and the testimony of defendant’s accomplices that one accomplice stood over the cashier with a gun and took cash from the store’s register and that defendant took the cash out of the store. State v. Sterling, 496 So. 2d 659, 1986 La. App. LEXIS 7994 (Oct. 28, 1986).

Where defendant was convicted of armed robbery and sentenced to five years at hard labor without benefit of parole, probation or suspension of sentence; the necessary elements of armed robbery had been proven beyond a reasonable doubt. State v. Brown, 497 So. 2d 29, 1986 La. App. LEXIS 7956 (Oct. 14, 1986).

Probable cause to search defendant’s leased vehicle using the automobile exception to the warrant requirement existed because the suspects and the vehicle matched the description given in a police armed-robbery bulletin, and they were spotted in close proximity in time to the occurrence of the robbery. State v. Colvin, 494 So. 2d 1357, 1986 La. App. LEXIS 7680 (Sept. 24, 1986), writ of certiorari denied by 497 So. 2d 311, 1986 La. LEXIS 7810 (La. 1986).

Crimes of aggravated burglary and armed robbery were separate and distinct offenses requiring separate and distinct evidence for conviction, and prosecution for both did not subject defendant to double jeopardy; the same evidence was not necessary for a conviction of both crimes because the evidence necessary for the crime of aggravated burglary was complete when the evidence showed that defendant and another man entered the residence without authorization where the victim was present with the intent to commit a theft while armed with a knife or when they committed battery on the victim, and the robbery did not occur until the victim’s money was taken while he was threatened with a knife. State v. Jacobs, 493 So. 2d 766, 1986 La. App. LEXIS 7523 (Aug. 20, 1986).

Defendant’s sentence as a second offender to serve 50 years at hard labor without benefit of parole, probation, or suspension of sentence for armed robbery was not excessive where the sentencing court considered his young age at the time of the offense, his prior criminal record, the presentence investigative report, the facts of the offense, and the fact that he was currently awaiting trial on another armed robbery charge. State v. Shelton, 490 So. 2d 515, 1986 La. App. LEXIS 7124 (June 5, 1986).

Defendant was a principal to co-defendant’s threatening of the victim with a knife and, as such, could be charged with and convicted of armed robbery; where the testimony was uncontradicted that a knife was used in the robbery, the evidence was sufficient to support a conviction of armed robbery and was therefore sufficient to convict of the lesser-included offense of attempted armed robbery. State v. Augustine, 482 So. 2d 150, 1986 La. App. LEXIS 5939 (Jan. 15, 1986).

A 25-year sentence imposed against a defendant convicted of armed robbery in violation of La. Rev. Stat. Ann. § 14:64 was not excessive because the sentence imposed was less than one third the maximum for the offense and because the guidelines of La. Code Crim. Proc. Ann. art. 894.1 were adequately complied with. State v. Brown, 481 So. 2d 679, 1985 La. App. LEXIS 10522 (Dec. 26, 1985), writ of certiorari denied by 486 So. 2d 747, 1986 La. LEXIS 6147 (La. 1986).

Trial court did not err when it denied defendant’s motions for a post verdict judgment of acquittal and for a new trial on the armed robbery charge; the evidence of defendant’s identity was sufficient to support his conviction and the jurors had determined the credibility of the State’s witnesses and defendant’s alibi witnesses. State v. Harris, 478 So. 2d 229, 1985 La. App. LEXIS 10117 (Nov. 7, 1985), writ of certiorari denied by 481 So. 2d 1331, 1986 La. LEXIS 5611 (La. 1986).

Indictment that named a store, rather than a person, as the victim of an armed robbery under La. Rev. Stat. Ann. § 14:64(A) was not fatally defective. State v. Harris, 478 So. 2d 233, 1985 La. App. LEXIS 10121 (Nov. 7, 1985).

Pursuant to La. Rev. Stat. Ann. § 14:64, the evidence was sufficient to convince a rational trier of fact that something of value was taken from the cash register; the State introduced a videotape of the robbery taken from the store’s security camera, which showed defendant reaching into the cash register. State v. Bruce, 477 So. 2d 817, 1985 La. App. LEXIS 9955 (Oct. 10, 1985).

Sentence of 25 years at hard labor, without benefit of parole, probation, or suspension, for armed robbery, a violation of La. Rev. Stat. Ann. § 14:64, was not excessive but was particularized to defendant and based on a consideration of the mitigating and aggravating factors as set forth in La. Code Crim. Proc. Ann. art. 894.1, including defendant’s age, substantial history of arrests, convictions, and behavior in the detention facility, and display of a callous disregard for human life by his unprovoked attack on the victim. State v. Autin, 481 So. 2d 1039, 1985 La. App. LEXIS 10549 (June 28, 1985).

Defendant’s sentence of 40 years for armed robbery was not excessive considering his prior adult record and the fact that the sentence was in the lower half of the sentencing range. State v. Green, 471 So. 2d 1049, 1985 La. App. LEXIS 8758 (June 25, 1985).

Where defendant was convicted of armed robbery pursuant to a plea agreement, the denial of his motion to suppress a photographic identification was proper as the identification was not tainted in any way and his sentence was amended to be served without benefit of parole, probation or suspension of sentence, as required by statute. State v. Cotton, 471 So. 2d 1017, 1985 La. App. LEXIS 8751 (June 25, 1985).

Mistake in the indictment respecting the date on which the offense occurred did not require a mistrial because the date or time of an attempted armed robbery was not essential to the offense. State v. Coleman, 470 So. 2d 590, 1985 La. App. LEXIS 9752 (May 29, 1985).

Defendant’s sentence of eight years without benefit of probation, parole, or suspension of sentence for attempted armed robbery was not illegal. State v. Coleman, 470 So. 2d 590, 1985 La. App. LEXIS 9752 (May 29, 1985).

Evidence was sufficient to establish defendant’s guilt of attempted armed robbery where defendant pointed the gun at a cashier and asked for all the money in the cash register, and the cashier identified defendant as the perpetrator. State v. Coleman, 470 So. 2d 590, 1985 La. App. LEXIS 9752 (May 29, 1985).

Defendant’s conviction of attempted armed robbery by a verdict of 11 to 1 was not unconstitutional. State v. Coleman, 470 So. 2d 590, 1985 La. App. LEXIS 9752 (May 29, 1985).

Although the trial court failed to completely comport with the necessary requirements when imposing defendant’s sentence with respect to his armed robbery conviction, pursuant to La. Rev. Stat. Ann. § 14:64, the sentence was upheld when the presentence report supported the imposition thereof. State v. Keller, 470 So. 2d 325, 1985 La. App. LEXIS 8875 (May 13, 1985).

Where a sentence of 25 years at hard labor, with the first five years to be served without benefit of parole, probation, or suspension of sentence, may not have been compatible with a conviction for armed robbery, La. Rev. Stat. Ann. § 14:64, a court of appeal did not review it; other assignments of error were dispositive. State v. Boudreaux, 467 So. 2d 1335, 1985 La. App. LEXIS 9134 (Apr. 15, 1985).

Although the trial judge erred by stating that the minimum sentence for attempted armed robbery, a violation of La. Rev. Stat. Ann. § 14:64, was two-and-one half years, the court affirmed defendant’s 25 year sentence because trial judge showed no intention of imposing the minimum sentence allowable. State v. Barrose, 468 So. 2d 35, 1985 La. App. LEXIS 9163 (Apr. 15, 1985).

Where defendant admitted taking something of value belonging to the victim by use of a gun, even if it could not fire, he had committed armed robbery under La. Rev. Stat. Ann. § 14:64 as well as attempted armed robbery under La. Rev. Stat. Ann. § 14:27. State v. Johnson, 466 So. 2d 741, 1985 La. App. LEXIS 9335 (Mar. 12, 1985), writ of certiorari denied by 469 So. 2d 979, 1985 La. LEXIS 8878 (La. 1985).

Where defendant participated in an armed robbery, as defined by La. Rev. Stat. Ann. § 14:64(A), along with two companions, and one companion stabbed decedent victim, the evidence was sufficient to properly convict defendant of second degree murder pursuant to La. Rev. Stat. Ann. § 14:30.1 even though he did not stab the victim because his intent to rob made him guilty as a principal under La. Rev. Stat. Ann. § 14:24. State v. Wiggins, 465 So. 2d 271, 1985 La. App. LEXIS 8395 (Mar. 6, 1985).

An officer’s affidavit, which was filed to detain defendant in Mississippi and recounted his confession to an armed robbery in Louisiana, did not commence defendant’s prosecution, because, under La. Code Crim. Proc. Ann. art. 382, only prosecutions for violation of an ordinance could be instituted by affidavit and La. Rev. Stat. Ann. § 14:64 provided a minimum sentence for armed robbery. State v. Murphy, 463 So. 2d 812, 1985 La. App. LEXIS 8031 (Jan. 23, 1985), writ of certiorari denied by 468 So. 2d 570, 1985 La. LEXIS 8722 (La. 1985).

Defendant’s conviction for armed robbery in violation of La. Rev. Stat. Ann. § 14:64 was proper where the evidence supported the contention that defendant committed the offense. State v. Liddell, 463 So. 2d 678, 1985 La. App. LEXIS 8181 (Jan. 11, 1985), overruled by State v. Wright, 483 So. 2d 1104, 1986 La. App. LEXIS 5980 (La.App. 4 Cir. 1986).

Defendant was properly convicted of armed robbery for aiding and abetting his accomplices to rob and murder two customers of a washateria, where defendant freely entered the washateria with his accomplices, where defendant did not attempt to dissuade his accomplices when one of them threatened the victims with a gun, where defendant acted as a lookout, and where defendant received some of the stolen money. State v. Sterling, 462 So. 2d 290, 1984 La. App. LEXIS 10421 (Dec. 28, 1984), writ of certiorari denied by 466 So. 2d 466, 1985 La. LEXIS 8420 (La. 1985).

Defendant’s use of a gun to hijack a car proved his specific intent to permanently deprive the owner, an element of theft La. Rev. Stat. Ann. § 14:67 and therefore of armed robbery under § 14:64, even though the car was subsequently recovered; intent to deprive was inferable under former La. Rev. Stat. Ann. §15:445 (now La. Code Evid. Ann. art. 404). State v. Eason, 460 So. 2d 1139, 1984 La. App. LEXIS 10083 (Dec. 5, 1984), writ of certiorari denied by 463 So. 2d 1317, 1985 La. LEXIS 8056 (La. 1985).

Although appellate court found that defendant’s sentence for attempted armed robbery was illegally lenient because it did not provide the sentencing restrictions mandated by La. Rev. Stat. Ann. § 14: 64, the State did not object to the sentence when it was imposed, and did not call attention to the error either by pleading or appellate brief; consequently, although La. Code Crim. Proc. Ann. art. 882 gave authority to the appellate court to correct an illegally lenient sentence if an “application” was made by the State, the court declined to make such correction in defendant’s case for lack of the requisite “application.” State v. Robertson, 459 So. 2d 581, 1984 La. App. LEXIS 9956 (Nov. 13, 1984).

Defendant’s sentence with respect to his armed robbery conviction in violation of La. Rev. Stat. Ann. § 14:64 was proper when it was not excessive in nature, when it was within the applicable guidelines, and when the trial court took mitigating factors into account prior to imposing sentence. State v. Richard, 457 So. 2d 872, 1984 La. App. LEXIS 9699 (Oct. 10, 1984).

Evidence was sufficient to support defendant’s conviction for armed robbery, a violation of La. Rev. Stat. Ann. § 14:64, where the victim identified defendant in two photographic lineups, was unrelenting in her testimony that defendant was the man who robbed her, and testified that the crime was committed in a well lit parking lot and that it was still daylight. State v. Lee, 458 So. 2d 533, 1984 La. App. LEXIS 9713 (Oct. 3, 1984).

Defendant’s sentence of 12 years with credit for time served, without benefit of parole, probation or suspension of sentence for the first 5 years was an illegal sentence because La. Rev. Stat. Ann. § 14:64(B) required that the entire sentence be without benefit of parole, probation or suspension of sentence. State v. Joseph, 458 So. 2d 496, 1984 La. App. LEXIS 9489 (Sept. 7, 1984).

Evidence was sufficient to support defendants’ convictions for attempted armed robbery because the State showed that a walkman was taken from the victim after defendants beat him with a billy club and another weapon that the victim could not see. State v. Singleton, 454 So. 2d 353, 1984 La. App. LEXIS 9323 (July 31, 1984).

Detective’s statement that he would inform district attorney’s office about information defendant supplied on other cases did not constitute an inducement sufficient to vitiate the free and voluntary nature of defendant’s confession, and appellate court held that police officer’s testimony that he saw two men robbing a victim and found defendant’s wallet near the place where one of the robbers fell when he ran from the officer, when combined with the victim’s testimony that he was robbed by two men and that one of the robbers held a gun to his head, was sufficient to sustain defendant’s conviction for armed robbery even though defendant claimed that the gun used in the robbery was inoperable. State v. Sterling, 453 So. 2d 625, 1984 La. App. LEXIS 9231 (June 26, 1984).

Where a victim tossed the car keys on the front seat while she started to get into the rear seat, they were within her control for purposes of the statutory definition of armed robbery even though she testified that she could not easily reach them. State v. Hunter, 454 So. 2d 131, 1984 La. App. LEXIS 10316 (June 6, 1984), review denied by 456 So. 2d 1018, 1984 La. LEXIS 9521 (La. 1984).

Defendant’s conviction of attempted armed robbery of a car was supported by evidence of his use of a butcher knife and the taking of the car keys from the victim’s control, even though defendant only possessed the keys for a brief time. State v. Hunter, 454 So. 2d 131, 1984 La. App. LEXIS 10316 (June 6, 1984), review denied by 456 So. 2d 1018, 1984 La. LEXIS 9521 (La. 1984).

Although doctors who examined defendant were not unanimous in their opinion that defendant was competent to stand trial, the trial court did not abuse its discretion by denying defendant’s motion for further medical testing, and the trial court did not abuse its discretion by sentencing defendant who had prior convictions to 80 years at hard labor without benefit of parole, probation, or suspension of sentence after defendant was convicted of armed robbery for entering a store, threatening four employees with a gun. and taking the store’s money. State v. Colvin, 452 So. 2d 1214, 1984 La. App. LEXIS 8952 (June 6, 1984), writ of certiorari denied by 457 So. 2d 1199, 1984 La. LEXIS 9714 (La. 1984).

Defendant’s sentence for armed robbery was adequately particularized and was not excessive because the actual sentence imposed was within the lower range provided for by La. Rev. Stat. Ann. § 14:64, and the extended imprisonment was not needless and purposeless but rather was imposed to negate defendant’s opportunity to commit crimes in the future. State v. Collinsworth, 452 So. 2d 285, 1984 La. App. LEXIS 8957 (June 6, 1984).

Defendant’s sentence on the armed robbery conviction of 99 years at hard labor was illegal because it was not imposed without benefit of parole, probation or suspension of sentence, as required by La. Rev. Stat. Ann. § 14:64(B). State v. Walters, 450 So. 2d 1377, 1984 La. App. LEXIS 8912 (May 30, 1984).

Defendant’s sentence for armed robbery was amended to conform with La. Rev. Stat. Ann. § 14:64 where the trial judge did not state for the record that defendant’s sentence must be served without benefit of parole, probation, or suspension of sentence. State v. Perkins, 451 So. 2d 1146, 1984 La. App. LEXIS 8827 (May 16, 1984).

There was sufficient evidence to convict defendant of armed robbery where there was evidence that defendant, accompanied by a co-perpetrator, stole jewelry and money from three employees of a jewelry store through the use of threats and intimidation while armed with handguns, the three employees positively identified defendant as one of the robbers, and no evidence contradicted the testimony of the employees or successfully challenged their ability to positively identify the robbers. State v. Perkins, 451 So. 2d 1146, 1984 La. App. LEXIS 8827 (May 16, 1984).

Defendants, who admitted stealing money, shoes, and a calculator, and admitted to intimidating the clerks to facilitate the theft, were clearly guilty of at least simple robbery. State v. Smith, 450 So. 2d 714, 1984 La. App. LEXIS 8785 (May 10, 1984).

Amended sentence of 33 years at hard labor without probation, parole, or suspension of sentence was not excessive in violation of La. Const. art. 1, § 20 (1974), because it was the minimum allowable under the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, for a second offender convicted of armed robbery, a violation of La. Rev. Stat. Ann. § 14:64. State v. Phillips, 448 So. 2d 243, 1984 La. App. LEXIS 8516 (Apr. 3, 1984), reversed in part by 452 So. 2d 1178, 1984 La. LEXIS 9409 (La. 1984).

Production of the actual weapon used is not necessary in order to obtain a conviction for armed robbery. State v. Williams, 449 So. 2d 60, 1984 La. App. LEXIS 8409 (Mar. 13, 1984).

Sentence of 35 years for armed robbery was not excessive, in light of the fact that the state dropped two other armed robbery charges as part of a plea bargain and that defendant had previously been convicted of two felonies. State v. Colton, 445 So. 2d 172, 1984 La. App. LEXIS 8014 (Feb. 1, 1984).

Defendant was properly convicted of armed robbery, in violation of La. Rev. Stat. Ann. § 14:64 because a gun that was used in a robbery and shooting was found in defendant’s car pursuant to a search warrant obtained pursuant to a voluntary statement that he owned a small pistol. State v. Keleman, 444 So. 2d 1328, 1984 La. App. LEXIS 7892 (Jan. 16, 1984).

State met its burden of proof of the elements of attempted armed robbery in violation of La. Rev. Stat. Ann. §§ 14:27, 14:64 based on evidence that showed: 1) defendant was armed when he attempted to take a security guard’s gun at a fast food restaurant, 2) defendant was shot by the guard during a struggle, 3) defendant fled the scene on foot and was shot two more times, 4) defendant was found collapsed on the road near the restaurant with a gun in his possession and three gunshot wounds, and 5) defendant was identified at trial by four eyewitnesses. State v. Day, 444 So. 2d 777, 1984 La. App. LEXIS 7966 (Jan. 12, 1984).

When a weapon was used to perfect the escape after a robbery but not used for the actual taking of property during a robbery, the elements of armed robbery were met. State v. Bridges, 444 So. 2d 721, 1984 La. App. LEXIS 7878 (Jan. 10, 1984).

Uncontroverted evidence that an armed robbery in violation of La. Rev. Stat. Ann. § 14:64 had been committed and defendant’s statement and witness testimony connecting defendant to the robbery were adequate to prove that defendant was guilty beyond a reasonable doubt. State v. Jackson, 444 So. 2d 351, 1983 La. App. LEXIS 9992 (Dec. 22, 1983).

Defendant was properly convicted of armed robbery of a bank, in violation of La. Rev. Stat. Ann. § 14:64, where witnesses, who had an opportunity to observe him, positively and independently identified him, and a photograph captured him committing the robbery. State v. Kennedy, 444 So. 2d 301, 1983 La. App. LEXIS 10009 (Dec. 22, 1983), writ of certiorari denied by 446 So. 2d 1228, 1984 La. LEXIS 8578 (La. 1984).

Defendant, who waited for two companions in a car while the companions robbed a store and who was found carrying money stolen from the store, was properly tried as a principal for the armed robbery of a convenience store; evidence was sufficient to support a finding that defendant specifically intended to deprive the victim of the money. State v. Antoine, 444 So. 2d 334, 1983 La. App. LEXIS 9999 (Dec. 22, 1983).

Defendant’s conviction of armed robbery under La. Rev. Stat. Ann. § 14:64, was affirmed upon a finding that defendant brandished a gun to the store clerk and intimated its use in order to force her to empty the deposit and cash register into his brown bag. State v. Cockerham, 442 So. 2d 1257, 1983 La. App. LEXIS 9943 (Dec. 8, 1983).

In a conviction for armed robbery in violation of La. Rev. Stat. Ann. § 14:64, where defendant struck the victim on the head with a weapon, the sentence of 30 years without benefit of parole, probation or suspension of sentence was not excessive. State v. Leday, 442 So. 2d 667, 1983 La. App. LEXIS 9654 (Nov. 22, 1983).

Where trial court failed to include in defendant’s sentence for armed robbery the required conditions under La. Rev. Stat. § 14:64(B) that the prison sentence was without the benefit of parole, probation or suspension of sentence, the sentence was modified to include them on review. State v. Thomas, 439 So. 2d 629, 1983 La. App. LEXIS 9421 (Oct. 11, 1983), reversed in part by 452 So. 2d 1177, 1984 La. LEXIS 9407 (La. 1984).

A sentence of 50 years without benefit of parole, probation or suspension of sentence, upon a plea of guilty to armed robbery, was not excessive where the defendant had two prior felonies. State v. Carter, 436 So. 2d 652, 1983 La. App. LEXIS 8958 (June 29, 1983), writ of certiorari denied by 440 So. 2d 736, 1983 La. LEXIS 11836 (La. 1983).

Whether money stolen from a victim was obtained by the victim through illegal drug sales and not reported as income was irrelevant in defendant’s prosecution for armed robbery because the source of the funds was not of controlling significance. State v. Boelyn, 432 So. 2d 260, 1983 La. LEXIS 10733 (May 23, 1983).

The evidence was sufficient to support defendant’s conviction of armed robbery, a violation of La. Rev. Stat. Ann. § 14:64, given his identification both by store employees where the robbery occurred, and by police officers who responded to a silent alarm and followed defendant when he fled from the scene to a bus yard where he was captured while hiding under a bus; given the undisputed facts, the court ruled that any rational trier of fact could have found defendant guilty of the offense beyond a reasonable doubt. State v. Laird, 432 So. 2d 969, 1983 La. App. LEXIS 8578 (May 16, 1983).

Identification of defendant by his victim in a photographic lineup and later in a live lineup, in addition to the victim’s description and identification of a car to which defendant had access, and testimony by other witnesses that he was in the area of the crime at the time of the offense, was sufficient evidence to support his conviction for armed robbery. State v. James, 431 So. 2d 1075, 1983 La. App. LEXIS 8428 (May 3, 1983), writ of certiorari denied by 439 So. 2d 1076, 1983 La. LEXIS 11679 (La. 1983).

In sentencing a defendant convicted of armed robbery to 30 years at hard labor, a trial judge complied with La. Code Crim. Proc. Ann. art. 894.1 and the sentence was not excessive. State v. Marchese, 430 So. 2d 1303, 1983 La. App. LEXIS 8294 (Apr. 5, 1983).

Given that one of the special jury charges requested by a defendant on trial for armed robbery was withdrawn and another was included in the general instructions, a trial court did not err in refusing to give the requested charges. State v. Marchese, 430 So. 2d 1303, 1983 La. App. LEXIS 8294 (Apr. 5, 1983).

Although a defendant convicted of armed robbery did not file a motion for new trial, the proper procedure for raising the issue of sufficiency of the evidence, La. Code Crim. Proc. Ann. art. 851(1), a court of appeal considered the sufficiency of the evidence to determine whether it met constitutional standards, even though the issue was raised in a formal assignment of error. State v. Marchese, 430 So. 2d 1303, 1983 La. App. LEXIS 8294 (Apr. 5, 1983).

Defendant’s conviction for armed robbery was affirmed despite the fact that a dangerous weapon was never found because the victim’s testimony that he was robbed at knifepoint was sufficient to establish defendant’s guilt. State v. Smith, 431 So. 2d 106, 1983 La. App. LEXIS 8297 (Apr. 5, 1983).

Defendant was not entitled to a mistrial with respect to his armed robbery conviction, in violation of La. Rev. Stat. Ann. § 14:64, when the trial court refused to grant defendant’s challenge for cause of a juror who stated that she would be impartial, although she had ties to law enforcement State v. Morris, 431 So. 2d 89, 1983 La. App. LEXIS 8332 (Apr. 5, 1983).

Death sentence imposed on a mentally retarded first-degree murderer was upheld on appeal since (1) the prosecutor’s closing argument at the sentencing hearing did not prejudice the jurors, (2) the evidence supported the aggravating circumstance of armed robbery, and (3) the sentence was not disproportionate to that imposed in similar cases. State v. Lindsey, 428 So. 2d 420, 1983 La. LEXIS 9910 (Feb. 23, 1983), writ of certiorari denied by 464 U.S. 908, 104 S. Ct. 261, 104 S. Ct. 262, 104 S. Ct. 263, 78 L. Ed. 2d 246, 78 L. Ed. 2d 247, 1983 U.S. LEXIS 1907, 52 U.S.L.W. 3291 (1983).

The contention of a 16-year-old juvenile tried as an adult and convicted of armed robbery, a violation of La. Rev. Stat. Ann. § 14:64, that his sentence was excessive, was without merit; not only was defendant’s sentence within the permitted statutory range for the charged offense, but the trial judge properly particularized the sentence to defendant as required by La. Code Crim. Proc. Ann. art. 894.1. State v. Toussaint, 429 So. 2d 206, 1983 La. App. LEXIS 7835 (Feb. 22, 1983).

Though no gun was ever found and defendants may have pretended that an iron or wooden object was a gun when they committed the robbery, their convictions for armed robbery in violation of La. Rev. Stat. Ann. § 14:64 were affirmed where they threatened to shoot and the victim testified that he felt the instrument in his back. State v. Talbert, 416 So. 2d 68, 1982 La. LEXIS 11388 (June 21, 1982).

Where defendant was convicted of the armed robbery of a convenience store and its employees, the trial court did not err by denying defendant’s motion to quash the indictment, since La. Rev. Stat. Ann. § 14:64 did not violate his constitutional protections against cruel and unusual punishment. State v. Smith, 418 So. 2d 515, 1982 La. LEXIS 11395 (June 21, 1982).

A conviction for simple robbery under La. Rev. Stat. Ann. § 14:64 was reversed because there was insufficient proof of the existence of a gun or any instrumentality which was used in a manner likely to produce great bodily harm. State ex rel. Ferrand v. Blackburn, 414 So. 2d 1207, 1982 La. LEXIS 11022 (May 17, 1982).

Positive identification of defendant, a former restaurant employee, by two of his co-employees as the man who held up another restaurant employee was sufficient for the jury to find him guilty of armed robbery beyond a reasonable doubt; the trial court did not abuse its wide discretion in denying his motion for a new trial that had asserted that the verdict was contrary to the law and the evidence. State v. Caminita, 411 So. 2d 13, 1982 La. LEXIS 10311 (Mar. 1, 1982), writ of certiorari denied by 459 U.S. 976, 103 S. Ct. 314, 74 L. Ed. 2d 291, 1982 U.S. LEXIS 4193, 51 U.S.L.W. 3340 (1982).

Defendant’s use of a toy pistol during a bank robbery did not defeat the State’s proof of an element of the offense of armed robbery under La. Rev. Stat. Ann. § 14:64; the pistol was used in a manner that was likely to produce death or great bodily harm within the meaning of La. Rev. Stat. Ann. § 14:2(3); the manner in which defendant used the toy pistol and the effect this use had upon the bank employees could have produced death or great bodily harm in the highly charged atmosphere. State v. Green, 409 So. 2d 563, 1982 La. LEXIS 9869 (Jan. 25, 1982).

Despite defendant’s youth, his first offender status, and letters received on his behalf, he pleaded guilty to two counts of armed robbery in violation of La. Rev. Stat. Ann. § 14:64, and it was not an abuse of discretion to sentence him to two concurrent 10-year terms at hard labor. State v. Prados, 404 So. 2d 925, 1981 La. LEXIS 10434 (Sept. 28, 1981).

Where a young defendant was convicted of armed robbery and sentenced to 70 years at hard labor without benefit of parole, probation, or suspension of sentence, the sentence was excessive. State v. Williams, 397 So. 2d 1287, 1981 La. LEXIS 7908 (Apr. 6, 1981).

After a conviction for armed robbery, defendant’s sentence to 12 years imprisonment at hard labor was appropriate where the trial judge adequately complied with the requirements of La. Code Crim. Proc. Ann. art. 894.1. State v. Green, 390 So. 2d 1253, 1980 La. LEXIS 9051 (Oct. 6, 1980).

Even though no one actually saw a gun during a bank robbery and no gun was ever found, there was ample evidence to support the jury’s conclusion that defendant was armed with a dangerous weapon, as defined by La. Rev. Stat. Ann. § 14:2(3), at the time of the robbery. State v. Gould, 395 So. 2d 647, 1980 La. LEXIS 9614 (Oct. 6, 1980).

Defendant, who was charged with two armed robberies, was entitled to discover from the State the names and addresses of those victims who could not identify him as the robber in a photographic lineup, but was not entitled to discover the time of day that the robberies occurred, where defendant could obtain that information from the victims, nor was defendant entitled to discover from the State the victims’ initial description of the perpetrator, where defendant could not show that the description fell within the scope of Brady/Agurs. State v. Landry, 384 So. 2d 786, 1980 La. LEXIS 7744 (May 30, 1980).

Defendant was properly convicted of armed robbery, where he drove his truck to a service station after the station had closed for the night and, while the station’s owner was counting the station’s cash receipts, requested admittance in order to obtain ice, and defendant then stole the owner’s gun and used it to shoot and wound the owner, and stole the cash and the cash receipts. State v. Edsall, 385 So. 2d 207, 1980 La. LEXIS 7845 (May 30, 1980).

In trial for armed robbery, the sentence was excessive where defendant received the maximum sentence of 198 years as a habitual offender under La. Rev. Stat. Ann. § 15:529.1(A)(1), the sentence was twice the maximum for armed robbery under La. Rev. Stat. Ann. § 14:64(B), and the trial court did not state the factual basis for imposing the maximum sentence. State v. Kenner, 384 So. 2d 413, 1980 La. LEXIS 7536 (May 19, 1980).

District court did not err in refusing to give defendant’s requested special charge to the jury relative to the unauthorized use of movables based on defendant’s contention that he had no intent to permanently deprive the victim of the possession of his car because the jury had more than enough information to understand that if defendant was guilty only of unauthorized use, it should not return a verdict of guilty of armed robbery, a violation of La. Rev. Stat. Ann. § 14:64. State v. Mead, 377 So. 2d 79, 1979 La. LEXIS 7599 (Nov. 12, 1979).

Where a trial judge extensively cross-examined a sanity commission member before the jury with the purpose of destroying the basis of his opinion that a defendant was legally insane when he committed an armed robbery, a conviction was reversed. State v. Williams, 375 So. 2d 1379, 1979 La. LEXIS 7116 (Oct. 8, 1979).

Armed robbery is a specific intent crime, because theft is an essential element of the offense, and the trial court’s instruction that armed robbery was a general intent crime was reversible error. State v. Johnson, 368 So. 2d 719, 1979 La. LEXIS 6104 (Mar. 5, 1979).

Defendant was properly convicted of armed robbery despite the fact that the State did not prove that the gun he used during the robbery was loaded because an unloaded firearm might be a dangerous weapon because, if the victim believed it was loaded, there was a danger of bodily harm or death arising from the great possibility of violent reaction between offender and victim. State v. Bonier, 367 So. 2d 824, 1979 La. LEXIS 7301 (Jan. 29, 1979).

Where there was evidence that defendant abducted a victim, threatened her life with a knife, forced her to have sexual relations with him, took money from her for gasoline, forced her to cash a check and give him the proceeds, and then released her, there was evidence of every element of armed robbery and aggravated rape. State v. Webb, 364 So. 2d 984, 1978 La. LEXIS 5452 (Nov. 13, 1978).

Where a trial court suspended defendant’s sentence for armed robbery, and placed him on supervised probation for five years on the condition that he enter and complete a drug rehabilitation program, the suspension of his sentence was illegal because La. Rev. Stat. Ann. § 14:64, the statute under which defendant was charged and convicted, expressly prohibited the suspension of sentences for those convicted of armed robbery. State v. Lacour, 363 So. 2d 521, 1978 La. LEXIS 6610 (Oct. 9, 1978).

Ninety-nine year sentence imposed on defendant was the longest term prescribed for armed robbery, and it was not less than 20 years; hence, it did not violate the prohibition that the sentence be not more than defendant’s natural life and complied with La. Rev. Stat. Ann. § 15:529.1. State v. Delaney, 359 So. 2d 976, 1978 La. LEXIS 6363 (June 19, 1978).

Defendant was properly convicted of three counts of armed robbery and properly received a separate sentence for each count, where defendant robbed three persons in one incident. State v. Gipson, 359 So. 2d 87, 1978 La. LEXIS 5969 (May 22, 1978).

Where police officers attempted to connect defendants with a toy pistol, the finding that a dangerous weapon was used in a robbery was supported by a victim’s testimony that the robbers used a small caliber gun that placed the victim in fear of his life. State v. Scott, 358 So. 2d 1271, 1978 La. LEXIS 7612 (May 22, 1978).

Following defendant’s armed robbery conviction in violation of La. Rev. Stat. Ann. § 14:64, the trial court improperly stated that he was not entitled to a diminution in sentence when he was not sentenced as a habitual offender. State v. Dark, 353 So. 2d 723, 1977 La. LEXIS 6761 (Dec. 27, 1977).

Upon sentencing defendant for robbery, the judge’s expression of his personal view that nine years for any armed robbery conviction was inadequate, did not indicate a refusal on his part to give consideration to the full range of penalty prescribed by La. Rev. Stat. Ann. § 14:64. State v. Williams, 341 So. 2d 370, 1976 La. LEXIS 4296 (Dec. 13, 1976).

Trial court under La. Code Crim. Proc. art. 807 properly refused a defendant’s requested special charge to the jury that armed robbery as defined in La. Rev. Stat. Ann. § 14:64 was a crime of specific intent. State v. May, 339 So. 2d 764, 1976 La. LEXIS 5353 (Nov. 8, 1976).

In a prosecution for armed robbery, photographs depicting the dead body of the robbery victim were properly admitted despite that defendant was not charged with murder; evidence that defendant was armed or used force on the victim was admissible. State v. Redwine, 337 So. 2d 1041, 1976 La. LEXIS 4437 (Oct. 6, 1976).

An individual was found to have been properly convicted on three counts of armed robbery in violation of La. Rev. Stat. Ann. § 14:64 after he took objects of value from each of three people present in an office because three different objects of value were taken from three different persons. State v. Davis, 336 So. 2d 805, 1976 La. LEXIS 4322 (June 21, 1976).

Sentencing provision of the armed robbery statute which permits trial court to sentence a convicted offender to no less than 5 and no more than 99 years’ imprisonment at hard labor, does not violate equal protection or due process guarantees, and also does no violence to the separation of powers doctrine of the Louisiana Constitution. State v. Victorian, 332 So. 2d 220, 1976 La. LEXIS 4633 (May 17, 1976).

Defendant’s conviction for armed robbery in violation of La. Rev. Stat. Ann. § 14:64 was proper where defendant’s right against self-incrimination was not violated when he was compelled to show his arm that was tattooed with defendant’s street name to a witness during her testimony. State v. Wilson, 329 So. 2d 680, 1976 La. LEXIS 3889 (Mar. 29, 1976).

Defendant’s conviction for armed robbery in violation of La. Rev. Stat. Ann. § 14:64 was proper when evidence from a warrantless search was properly admitted since the owner of the apartment gave his consent to search the premises. State v. Bartley, 329 So. 2d 431, 1976 La. LEXIS 3931 (Mar. 29, 1976).

Where defendant was convicted of armed robbery and sentenced to 99 years imprisonment, defendant’s motions for a continuance and a change of venue were properly denied and the State was not allowed excessive leeway in its arguments. State v. Sosa, 328 So. 2d 889, 1976 La. LEXIS 4782 (Feb. 23, 1976).

Strong circumstantial evidence could support a conviction for armed robbery where there was strong evidence that money, a gun and a diamond ring were taken during a robbery. State v. Chase, 327 So. 2d 391, 1976 La. LEXIS 3902 (Feb. 23, 1976).

Where defendant was convicted of armed robbery, his conviction was proper; the admission into evidence of photographs showing a victim’s body was permissible where the robbery and the shooting were part of a single continuous transaction. State v. Powell, 325 So. 2d 791, 1976 La. LEXIS 5137 (Jan. 19, 1976).

Where defendant was convicted of armed robbery, the conviction was proper; his oral confession was freely and voluntarily given after a discussion with a co-arrestee and the co-arrestee’s brother, following which the defendant was again informed of his Miranda rights, and a co-accused’s identification of defendant was permissible. State v. Stevenson, 323 So. 2d 762, 1975 La. LEXIS 3902 (Dec. 8, 1975).

Defendant’s conviction for armed robbery was proper because the evidence was sufficient to support the conviction where the police had a tip that the drug store would be robbed, and there were police officers outside the store who watched the entire robbery who arrested defendant and his partner immediately after they left the store with the stolen goods on their persons. State v. Morgan, 315 So. 2d 632, 1975 La. LEXIS 4874 (June 23, 1975).

Defendants armed robbery convictions, in violation of La. Rev. Stat. Ann. § 14:64, were proper when the trial court properly admitted pictures of guns used in the crime the State showed that it was more probable than not that the object in the pictures was connected to the crime. State v. Hayes, 306 So. 2d 705, 1975 La. LEXIS 3512 (Jan. 20, 1975).

Defendant’s confession, wherein he admitted that he pulled a gun on store owners and then shot it before taking the money, established that defendant committed a robbery while armed with a dangerous weapon, as required by La. Rev. Stat. Ann. § 14:64. State v. Evans, 304 So. 2d 338, 1974 La. LEXIS 4462 (Dec. 2, 1974).

Where a victim testified that defendant asked for a ride and then attempted to rob him at gunpoint, defendant’s specific criminal intent to commit attempted armed robbery, which was required under La. Rev. Stat. Ann. §§ 14:64 and 14:27 for a conviction, could be inferred from the circumstances pursuant to former La. Rev. Stat. Ann. § 15:445 (now La. Code Evid. Ann. art. 404); hence, on appeal the court affirmed defendant’s conviction for attempted armed robbery and the sentence imposed. State v. Owens, 301 So. 2d 591, 1974 La. LEXIS 4031 (Oct. 11, 1974).

While the extent of a player’s interest in money in the “pot” at the time when a card game was interrupted by a robbery was undetermined, an ownership interest of an undetermined value was no less an ownership interest; of that interest the complainant was robbed. State v. Refuge, 300 So. 2d 489, 1974 La. LEXIS 4087 (Aug. 30, 1974).

Elements of armed robbery under La. Rev. Stat. Ann. § 14:64 were established by evidence that the perpetrator reached into a car, tried to snatch a purse, and shot one of the occupants who attempted to roll up the window and start the car. State v. Melton, 296 So. 2d 280, 1974 La. LEXIS 3570 (June 10, 1974).

In a case in which a defendant was convicted of murder while committing or attempting to commit armed robbery, La. Rev. Stat. Ann. § 14:64 and sentenced to death, his motion for change of venue was properly denied; the publicity in the case was no greater than in other cases of a similar nature and the defendant had not borne his burden of proving a sound reason for a change of venue as required by La. Code Crim. Proc. Ann. art. 622. State v. Foy, 278 So. 2d 38, 1973 La. LEXIS 5709 (May 7, 1973).

Defendant’s armed robbery conviction in violation of La. Rev. Stat. Ann. § 14:64 was improper when the bill of information was fatally flawed when it failed to name the person allegedly robbed in the incident. State v. Williams, 275 So. 2d 738, 1973 La. LEXIS 5663 (Mar. 8, 1973), overruled by State v. James, 305 So. 2d 514, 1974 La. LEXIS 4652 (La. 1974).

Defendant’s conviction for armed robbery in violation of La. Rev. Stat. Ann. § 14:64 was improper and was set aside when the bill of information charging him with the offense failed to name the person allegedly robbed. State v. Smith, 275 So. 2d 733, 1973 La. LEXIS 5664 (Mar. 8, 1973), overruled by State v. James, 305 So. 2d 514, 1974 La. LEXIS 4652 (La. 1974).

Momentary possession by defendant of a shop owner’s wallet, handed over at the same time that defendant was shot by the owner, was sufficient to establish a theft for purposes of a prosecution for armed robbery. State v. Neal, 275 So. 2d 765, 1973 La. LEXIS 5647 (Mar. 8, 1973).

Despite defendant’s claim that the chain of custody for the alleged weapon used in his armed robbery prosecution under La. Rev. Stat. Ann. § 14:64 was not shown, the pistol’s admission into evidence at trial was proper; absolute proof of the chain of custody was not required for the introduction of evidence, only a clear preponderance of evidence in favor of its introduction was required. State v. Williams, 273 So. 2d 280, 1973 La. LEXIS 5684 (Feb. 13, 1973).

Admitting a gun, seized from the sister of an accomplice of defendant charged with armed robbery, may have been error, but the error was harmless because there was substantial evidence of defendant’s guilt from his confession and from eyewitnesses. State v. Forman, 271 So. 2d 523, 1973 La. LEXIS 5559 (Jan. 9, 1973).

The trial court properly allowed the bill of information to be amended to change the date of the alleged crime of armed robbery because time was not an essential element of the crime pursuant to La. Rev. Stat. Ann. § 14:64. State v. Pickett, 261 LA. 237, 259 So. 2d 307, 1972 La. LEXIS 5725 (Mar. 8, 1972).

Armed robbery occurred even though the firearm used in commission of the robbery was unloaded and unworkable given the firearm was still a dangerous weapon. State v. Levi, 259 LA. 591, 250 So. 2d 751, 1971 La. LEXIS 4298 (June 28, 1971).

•• Homicide

••• Murder

•••• General Overview. — Gravamen of the crime of attempted murder, whether first or second degree, is the specific intent to kill and the commission of an overt act tending toward the accomplishment of that goal; the specific intent to kill may be inferred from a defendant’s act of pointing a gun and firing at a person. State v. Musgrove, 774 So. 2d 1155, 2000 La. App. LEXIS 3330 (Dec. 15, 2000), writ denied by La. 2001-0356, 798 So. 2d 112, 2001 La. LEXIS 2582 (La. Sept. 28, 2001).

Evidence is sufficient to sustain a conviction for first-degree murder and robbery where the defendant’s own testimony demonstrates that the defendant was not merely present at the scene of the crime, but rather that the defendant knowingly participated in the execution of the robbery and murder of the victim. State v. Webb, 750 So. 2d 479, 2000 La. App. LEXIS 63 (Jan. 26, 2000), writ denied by La. 2000-0593, 775 So. 2d 1078, 2000 La. LEXIS 3422 (La. Dec. 8, 2000).

Evidence was sufficient, under La. Rev. Stat. Ann. § 14:30.1(A)(1), to support defendant’s conviction for second degree murder as the evidence established that another individual shot the victim, but that defendant brought the gun with him, gave it to the shooter a few blocks away from the scene of the crime, and got it back from the shooter immediately after the shooting; the evidence presented at trial demonstrated that defendant was guilty as a principal to second-degree murder, based on felony murder pursuant to La. Rev. Stat. Ann. § 14:30.1(A)(2)(a), as armed robbery, La. Rev. Stat. Ann. § 14:64, was one of the felonies enumerated in § 14:30.1(A)(2)(a). State v. McPherson, 733 So. 2d 634, 1999 La. App. LEXIS 772 (Mar. 30, 1999).

Where defendant participated in an armed robbery, as defined by La. Rev. Stat. Ann. § 14:64(A), along with two companions, and one companion stabbed decedent victim, the evidence was sufficient to properly convict defendant of second degree murder pursuant to La. Rev. Stat. Ann. § 14:30.1 even though he did not stab the victim because his intent to rob made him guilty as a principal under La. Rev. Stat. Ann. § 14:24. State v. Wiggins, 465 So. 2d 271, 1985 La. App. LEXIS 8395 (Mar. 6, 1985).

•••• Capital Murder

••••• General Overview. — Where defendant was convicted of first-degree murder during the course of an armed robbery, it was immaterial whether he used force before taking the victim’s VCR and CD player, or if he used the force due to being discovered by the victim; the force or intimidation can be applied at any time in the course of the crime, and defendant used homicidal force to accomplish the taking of the electronic items from the victim’s home. State v. Jordan, 728 So. 2d 954, 1999 La. App. LEXIS 348 (Feb. 24, 1999), writ denied by La. 99-0893, 750 So. 2d 177, 1999 La. LEXIS 2585 (La. Oct. 8, 1999).

•••• Felony Murder

••••• General Overview. — Where any error in the admission of co-defendant’s statement was harmless, a severance was not required, and there was thus no basis for a mistrial; the defenses were not mutually antagonistic, where defendant’s culpability in the armed robbery was supported by his own statements, and the jury could have reasonably concluded that defendant had the requisite intent. State v. Wiley, 880 So. 2d 854, 2004 La. App. LEXIS 1072 (Apr. 27, 2004), writ denied by La. 2004-1298, 885 So. 2d 585, 2004 La. LEXIS 3215 (La. Oct. 29, 2004).

Court affirmed defendant’s conviction of second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1; defendant was properly found to be a principal, pursuant to La. Rev. Stat. Ann. § 14:24, to a felony murder because (1) defendant drove the getaway car while defendant’s cousin robbed a store owner after fatally shooting the owner in violation of La. Rev. Stat. Ann. § 14:64, (2) defendant provided the murder weapon, and (3) defendant accepted proceeds from the crime. State v. Goodley, 832 So. 2d 1165, 2002 La. App. LEXIS 3787 (Dec. 11, 2002).

•• Inchoate Crimes

••• Attempt

•••• General Overview. — Sufficient evidence existed to convict defendant of attempted armed robbery as defendant approached the victim’s car, and said “Break yourself,” which meant to give up all your money, and when the victim began to tell others in his car the gun was real, defendant fired three shots into the car, and the victim was hit in the thigh. State v. Moore, 877 So. 2d 177, 2004 La. App. LEXIS 1588 (June 23, 2004), writ denied by La. 2004-2084, 891 So. 2d 670, 2005 La. LEXIS 64 (La. Jan. 7, 2005).

Evidence was sufficient to convict defendant of attempted armed robbery, La. Rev. Stat. Ann. §§ 14:64 and 14:27, where (1) the state proved that defendant’s actions were premeditated, because he called the victim before he arrived at the motel and he was in disguise; (2) when he discovered that the victim was alone, he pulled out a gun and pointed it at her stomach and tried to get her back into the house; (3) the victim struggled and the gun discharged; (4) defendant admitted that he went to the motel to get money; and (5) the use of a gun evidenced the intent to use force to get the money. State v. Robicheaux, 865 So. 2d 149, 2003 La. App. LEXIS 3678 (Dec. 30, 2003), writ denied by La. 2004-0381, 876 So. 2d 830, 2004 La. LEXIS 2211 (La. June 25, 2004).

In a criminal prosecution for attempted armed robbery, where defendant drove the accomplices into the parking lot and waited for the victims to exit a department store, whereupon the accomplices placed bandannas over their faces, armed themselves, confronted and later chased the victims, attempting to take their personal belongings, the evidence was sufficient to supports defendant’s conviction as a principal. State v. Barton, 857 So. 2d 1189, 2003 La. App. LEXIS 2648 (Sept. 30, 2003), writ denied by La. 2003-3012, 866 So. 2d 817, 2004 La. LEXIS 696 (La. Feb. 20, 2004).

Defendant’s conviction for attempted armed robbery was proper where the state met its burden of proving that defendant was a second-felony offender because defendant’s testimony was not accepted by the trial judge as being credible and where a subpoena was not accurate in the description of the document requested. State v. Williams, 839 So. 2d 348, 2003 La. App. LEXIS 92 (Jan. 28, 2003), writ denied by La. 2003-0596, 845 So. 2d 1089, 2003 La. LEXIS 1879 (La. June 6, 2003).

Sufficient evidence existed to convict defendant of attempted armed robbery even though he and the co-defendant did not steal the victim’s car as defendant placed a gun to the victim’s head and the other defendant shot the victim. State v. Wix, 838 So. 2d 41, 2003 La. App. LEXIS 166 (Jan. 15, 2003), writ denied by La. 2003-0678, 855 So. 2d 756, 2003 La. LEXIS 3026 (La. Oct. 17, 2003).

Evidence was sufficient to prove beyond a reasonable doubt that defendant was the perpetrator of attempted armed robbery because the person defendant attempted to rob and that person’s co-worker made an in-court positive identification of defendant as the perpetrator, there was a surveillance tape of the attempted armed robbery that was introduced into evidence and played for the jury, and defendant himself gave a statement to police that implicated defendant as the perpetrator. State v. Williams, 827 So. 2d 1286, 2002 La. App. LEXIS 2877 (Oct. 4, 2002), writ denied by La. 2002-3071, 853 So. 2d 633, 2003 La. LEXIS 2522 (La. Sept. 19, 2003).

Three eyewitnesses testified that a masked man ran into the victim’s store and pointed a shotgun in the victim’s face and even though the victim did not understand what defendant said to the victim, the victim clearly comprehended the intent of the words; thus, the jury could have clearly inferred defendant’s specific intent to commit armed robbery from the circumstances of the transaction and defendant’s actions and the the evidence was sufficient to convict defendant of attempted armed robbery. State v. Johnson, 821 So. 2d 652, 2002 La. App. LEXIS 1897 (June 12, 2002).

In order to convict a defendant of attempted armed robbery, the State must prove that the defendant, having the specific intent to commit armed robbery, did or omitted an act for the purpose of and tending directly toward the taking of anything of value belonging to another, from the person of another or in the immediate control of another, by the use of force or intimidation, while armed with a dangerous weapon. State v. Musgrove, 774 So. 2d 1155, 2000 La. App. LEXIS 3330 (Dec. 15, 2000), writ denied by La. 2001-0356, 798 So. 2d 112, 2001 La. LEXIS 2582 (La. Sept. 28, 2001).

Gravamen of the crime of attempted murder, whether first or second degree, is the specific intent to kill and the commission of an overt act tending toward the accomplishment of that goal; the specific intent to kill may be inferred from a defendant’s act of pointing a gun and firing at a person. State v. Musgrove, 774 So. 2d 1155, 2000 La. App. LEXIS 3330 (Dec. 15, 2000), writ denied by La. 2001-0356, 798 So. 2d 112, 2001 La. LEXIS 2582 (La. Sept. 28, 2001).

Evidence was sufficient to prove beyond a reasonable doubt that defendant was the perpetrator of attempted armed robbery; there was no reasonable probability of misidentification, and the victim’s testimony, corroborated by a surveillance videotape and a witness’s testimony, was sufficient proof beyond a reasonable doubt that he had the specific intent to commit armed robbery. State v. Musgrove, 774 So. 2d 1155, 2000 La. App. LEXIS 3330 (Dec. 15, 2000), writ denied by La. 2001-0356, 798 So. 2d 112, 2001 La. LEXIS 2582 (La. Sept. 28, 2001).

Where a defendant was convicted on two counts of armed robbery and one count of attempted armed robbery under La. Rev. Stat. Ann. §§ 14:64 and 14:27, his sentences of 50 years at hard labor without benefit of probation, parole, or suspension of sentence for each of the completed offenses to be served concurrently and, for the attempted armed robbery, a 25-year hard labor sentence to be served without benefit and consecutively to the other sentences for a total of 75 years, under the applicable two-pronged test, the sentences were not excessive. State v. Jones, 691 So. 2d 858, 1997 La. App. LEXIS 883 (Apr. 2, 1997).

Evidence that defendant pointed a gun at victim in a parking lot of a restaurant was sufficient to show that the defendant had the specific intent required to support a conviction for attempted armed robbery. State v. Davis, 633 So. 2d 822, 1994 La. App. LEXIS 418 (Feb. 25, 1994), writ denied by La. 94-2077, 679 So. 2d 422, 1996 La. LEXIS 2448 (La. Sept. 20, 1996).

Defendants who beat a victim and took his property before using a weapon against him should not have been convicted of armed robbery, which required the use of a weapon in effecting the taking of property; however, sufficient evidence existed to support convictions of the lesser included offense of attempted armed robbery. State v. Odom, 529 So. 2d 154, 1988 La. App. LEXIS 1538 (July 12, 1988), writ of certiorari denied by 535 So. 2d 741, 1989 La. LEXIS 34 (La. 1989), writ of certiorari denied by 535 So. 2d 742, 1989 La. LEXIS 33 (La. 1989).

Defendant’s sentence of eight years without benefit of probation, parole, or suspension of sentence for attempted armed robbery was not illegal. State v. Coleman, 470 So. 2d 590, 1985 La. App. LEXIS 9752 (May 29, 1985).

Evidence was sufficient to establish defendant’s guilt of attempted armed robbery where defendant pointed the gun at a cashier and asked for all the money in the cash register, and the cashier identified defendant as the perpetrator. State v. Coleman, 470 So. 2d 590, 1985 La. App. LEXIS 9752 (May 29, 1985).

Defendant’s conviction of attempted armed robbery by a verdict of 11 to 1 was not unconstitutional. State v. Coleman, 470 So. 2d 590, 1985 La. App. LEXIS 9752 (May 29, 1985).

Although the trial judge erred by stating that the minimum sentence for attempted armed robbery, a violation of La. Rev. Stat. Ann. § 14:64, was two-and-one half years, the court affirmed defendant’s 25 year sentence because trial judge showed no intention of imposing the minimum sentence allowable. State v. Barrose, 468 So. 2d 35, 1985 La. App. LEXIS 9163 (Apr. 15, 1985).

Where defendant admitted taking something of value belonging to the victim by use of a gun, even if it could not fire, he had committed armed robbery under La. Rev. Stat. Ann. § 14:64 as well as attempted armed robbery under La. Rev. Stat. Ann. § 14:27. State v. Johnson, 466 So. 2d 741, 1985 La. App. LEXIS 9335 (Mar. 12, 1985), writ of certiorari denied by 469 So. 2d 979, 1985 La. LEXIS 8878 (La. 1985).

Evidence was sufficient to support defendants’ convictions for attempted armed robbery because the State showed that a walkman was taken from the victim after defendants beat him with a billy club and another weapon that the victim could not see. State v. Singleton, 454 So. 2d 353, 1984 La. App. LEXIS 9323 (July 31, 1984).

Defendant’s conviction of attempted armed robbery of a car was supported by evidence of his use of a butcher knife and the taking of the car keys from the victim’s control, even though defendant only possessed the keys for a brief time. State v. Hunter, 454 So. 2d 131, 1984 La. App. LEXIS 10316 (June 6, 1984), review denied by 456 So. 2d 1018, 1984 La. LEXIS 9521 (La. 1984).

State met its burden of proof of the elements of attempted armed robbery in violation of La. Rev. Stat. Ann. §§ 14:27, 14:64 based on evidence that showed: 1) defendant was armed when he attempted to take a security guard’s gun at a fast food restaurant, 2) defendant was shot by the guard during a struggle, 3) defendant fled the scene on foot and was shot two more times, 4) defendant was found collapsed on the road near the restaurant with a gun in his possession and three gunshot wounds, and 5) defendant was identified at trial by four eyewitnesses. State v. Day, 444 So. 2d 777, 1984 La. App. LEXIS 7966 (Jan. 12, 1984).

••• Conspiracy

•••• General Overview. — In a criminal prosecution for conspiracy to commit armed robbery, evidence that defendant drove the get-away car during the attempted robberies, loaned his car to an accomplice during the robberies, and shared in the proceeds, was sufficient to support his conviction. State v. Barton, 857 So. 2d 1189, 2003 La. App. LEXIS 2648 (Sept. 30, 2003), writ denied by La. 2003-3012, 866 So. 2d 817, 2004 La. LEXIS 696 (La. Feb. 20, 2004).

Defendant’s convictions for armed robbery, a violation of La. Rev. Stat. Ann. § 14:26, and conspiracy to commit armed robbery, a violation of La. Rev. Stat. Ann. § 14:64, were affirmed; the evidence was sufficient to support the conviction where defendant’s intent to assist in the armed robbery, as well as participate as a principal, was proven by such facts as defendant’s driving the getaway car, evading the police in a high-speed chase, and his fingerprint on a gun. State v. Valrie, 749 So. 2d 11, 1999 La. App. LEXIS 2765 (Oct. 13, 1999), writ denied by La. 1999-3236, 760 So. 2d 343, 2000 La. LEXIS 1208 (La. Apr. 20, 2000).

Armed robbery and conspiracy convictions and sentences were upheld as, inter alia, identification evidence was sufficient since it noted the perpetrator’s voice and hair style, and there was no error if the jury was cautioned about the charging information. State v. Zeno, 742 So. 2d 699, 1999 La. App. LEXIS 2392 (Aug. 31, 1999), writ denied by La. 2000-0105, 765 So. 2d 1065, 2000 La. LEXIS 2103 (La. June 30, 2000).

Defendant was guilty of conspiracy to commit armed robbery where, although not present during the robbery, he was present during the planning stages, supplied the gun ultimately used to shoot the victim, shared in the proceeds, and then hid the gun. State v. Guillory, 540 So. 2d 1212, 1989 La. App. LEXIS 445 (Mar. 15, 1989).

•• Property Crimes

••• Burglary & Criminal Trespass

•••• General Overview. — Where defendant actually committed armed robbery, in violation of La. Rev. Stat. Ann. § 14:64, and was a fourth offender, but the state agreed to accept his guilty plea to aggravated burglary, a violation of La. Rev. Stat. Ann. § 14:60, the sentence imposed of 12 years at hard labor was not unconstitutionally excessive, but was in fact lenient because it was only 40 percent of what the trial court could have been imposed. State v. Odell, 850 So. 2d 749, 2003 La. App. LEXIS 1677 (June 5, 2003).

Sufficient evidence existed to convict defendant of robbery and burglary where the victim picked his photo from a photographic line-up three days after the crime as the person who broke into her home, threatened her with a knife, and stole cash and valuables, even though in her trial testimony the victim mistakenly confused defendant’s name with that of his co-defendant. State v. Robertson, 518 So. 2d 579, 1987 La. App. LEXIS 11017 (Dec. 22, 1987), writ of certiorari denied by 523 So. 2d 227, 1988 La. LEXIS 852 (La. 1988).

••• Larceny & Theft

•••• General Overview. — Where defendant was convicted and sentenced for armed robbery, a violation of La. Rev. Stat. Ann. § 14:64 and possession of stolen things valued at over $500, in violation of La. Rev. Stat. Ann. § 14:69, his conviction and sentence for possession of stolen things were vacated on appeal because convictions for both represented a violation of double jeopardy reviewable as an error patent. State v. Peden, 875 So. 2d 934, 2004 La. App. LEXIS 1372 (May 26, 2004).

In defendant’s trial for armed robbery the trial court did not err in not granting a mistrial where defendant claimed that he was mentally impaired due to pain from a shoulder injury because given that defendant had not had any medication for 11 hours, the judge did not feel that his mind would be clouded so as to prevent him from assisting counsel and counsel did not produce any medical documentation to demonstrate his incapacity to proceed; moreover, there was no evidence in the record that his case suffered from the court’s refusal to grant a mistrial because defendant even testified at trial after a long day in court and he was alert and coherent at that point. State v. Peden, 875 So. 2d 934, 2004 La. App. LEXIS 1372 (May 26, 2004).

Where defendant was convicted and sentenced to a 50-year habitual offender term for armed robbery, the sentence was not excessive where, based on the statutory provisions in effect as of the date of the offense charged the trial court was required to impose an habitual offender sentence of at least 49 ½ years; the sentence imposed was only 6 months greater than the statutory minimum and defendant, who was only age 23 at the time of sentencing, had prior armed robbery convictions and he also had convictions for purse snatching and attempted first-degree robbery, and he committed the instant robbery only 31 days after having been released from prison on a prior offense. State v. Peden, 875 So. 2d 934, 2004 La. App. LEXIS 1372 (May 26, 2004).

State met its burden of proving identity in defendant’s trial for armed robbery where based on the officer’s explanation as to how police reports were compiled, the description in the police report that defendant was bald, when he was not in fact bald, did not present a discrepancy. State v. Peden, 875 So. 2d 934, 2004 La. App. LEXIS 1372 (May 26, 2004).

In defendant’s trial for armed robbery the trial court did not err in denying his motion to suppress the identifications because the photographic lineups were suggestive, and the record showed there was a substantial likelihood of misidentification because, of the six subjects included, he was the only one pictured with gold teeth where, aside from the visibility of defendant’s teeth, his photograph was substantially similar to the others in the lineup; all of the photographs in the array depicted African-American males with light mustaches, all were of similar skin complexion, and all had short hair, and none of them had a beard. State v. Peden, 875 So. 2d 934, 2004 La. App. LEXIS 1372 (May 26, 2004).

In defendant’s trial for armed robbery there was nothing in the record to suggest that either eye witness was influenced in his selection of defendant’s photograph where the detective did not tell them that there was someone in custody whom he believed was responsible for the robbery, nor did he offer the witnesses any inducement to identify anyone from the lineup, or suggest to either witness that defendant was the person arrested in the stolen vehicle. State v. Peden, 875 So. 2d 934, 2004 La. App. LEXIS 1372 (May 26, 2004).

Viewed in the light most favorable to the prosecution as required by La. Code Crim. Proc. Ann. art. 821, the evidence established that defendant was a principal to the crime of armed robbery in violation of La. Rev. Stat. Ann. § 14:64, during which crime the car owner was murdered; hence, the evidence was legally sufficient for the jury to conclude that the state proved beyond a reasonable doubt that defendant, as a principal, was guilty of the crime of second degree murder committed during the perpetration of an armed robbery in violation of La. Rev. Stat. Ann. § 14:30.1. State v. Lavigne, 683 So. 2d 905, 1996 La. App. LEXIS 2731 (Nov. 8, 1996), writ denied by La. 2003-1440, 865 So. 2d 723, 2004 La. LEXIS 405 (La. Feb. 6, 2004).

Defendant who pleaded guilty to armed robbery of a car from its owner could not also be prosecuted for receiving stolen property as the result of the receipt of the car, because this would place him twice in jeopardy for the same offense. State v. Robertson, 386 So. 2d 906, 1980 La. LEXIS 6785 (Mar. 3, 1980).

••• Receiving Stolen Property

•••• General Overview. — Where defendant was convicted and sentenced for armed robbery, a violation of La. Rev. Stat. Ann. § 14:64 and possession of stolen things valued at over $500, in violation of La. Rev. Stat. Ann. § 14:69, his conviction and sentence for possession of stolen things were vacated on appeal because convictions for both represented a violation of double jeopardy reviewable as an error patent. State v. Peden, 875 So. 2d 934, 2004 La. App. LEXIS 1372 (May 26, 2004).

•• Sex Crimes

••• Sexual Assault

•••• General Overview. — Where there was evidence that defendant abducted a victim, threatened her life with a knife, forced her to have sexual relations with him, took money from her for gasoline, forced her to cash a check and give him the proceeds, and then released her, there was evidence of every element of armed robbery and aggravated rape. State v. Webb, 364 So. 2d 984, 1978 La. LEXIS 5452 (Nov. 13, 1978).

•• Weapons

••• General Overview. — There was sufficient evidence that defendant was armed with a dangerous weapon under La. Rev. Stat. Ann. § 14:64 when defendant put his hand in his pocket, threatened to let the victim “have it,” and subsequently, the police recovered a pocket knife from the pocket. State v. Ellis, 672 So. 2d 1007, 1996 La. App. LEXIS 745 (Mar. 26, 1996).

••• Use

•••• General Overview. — La. Rev. Stat. Ann. § 14:64.3, regarding the use of a firearm in an armed robbery, does not create a new crime, but simply enhances the penalties for a violation of La. Rev. Stat. Ann. § 14:64, the armed robbery statute, when the dangerous weapon used to commit the armed robbery is a firearm. State v. Daniels, 873 So. 2d 822, 2004 La. App. LEXIS 1209 (May 13, 2004), writ denied by La. 2004-1802, 888 So. 2d 227, 2004 La. LEXIS 3657 (La. Nov. 24, 2004).

Defendant was properly convicted of armed robbery where he and two other men approached the victim and her boyfriend outside their apartment while they were unloading items from the store, and the men shouted “this is a robbery!” The three men took several items including the victim’s purse containing her cell phone and then used the cell phone to place several calls. State v. Weaver, 873 So. 2d 909, 2004 La. App. LEXIS 1180 (May 12, 2004).

Evidence was sufficient to convict defendant of armed robbery as the State proved that defendant used force while armed with a dangerous weapon to take money from the victim and carried its burden of negating any reasonable probability of misidentification of defendant; as the evidence reasonably permitted a finding that defendant was involved in the planning, setup, and execution of the armed robbery, the denial of his motion for acquittal was proper. State v. Green, 873 So. 2d 889, 2004 La. App. LEXIS 1182 (May 12, 2004), writ denied by La. 2004-1795, 888 So. 2d 227, 2004 La. LEXIS 3656 (La. Nov. 24, 2004).

In a criminal prosecution for armed robbery, the essential element of “taking of anything of value” was satisfied by the taking of an electronic game and about $200 from the bedroom of the house defendant ransacked; the victims also discovered missing jewelry from the bedroom. State v. Lee, 868 So. 2d 256, 2004 La. App. LEXIS 402 (Mar. 3, 2004), writ denied by La. 2004-1128, 883 So. 2d 1027, 2004 La. LEXIS 3030 (La. Oct. 8, 2004), writ denied by 967 So. 2d 534, 2007 La. LEXIS 2647 (La. 2007).

Where defendant and three accomplices abducted, robbed, and shot a pizza delivery driver, defendant was properly convicted of armed robbery and sentenced to 40 years to be served consecutive to any other terms defendant was sentenced to serve. State v. Moore, 865 So. 2d 227, 2004 La. App. LEXIS 75 (Jan. 28, 2004), writ denied by La. 2004-0507, 877 So. 2d 142, 2004 La. LEXIS 2305 (La. July 2, 2004).

Where defendant entered a beauty shop while two employees were working, removed $200 to $300 in cash from the register, and demanded money from the safe with the use of a gun, the evidence was sufficient to convict him of two counts of armed robbery; further, defendant was positively identified as the perpetrator from a photographic lineup. State v. Hartwell, 866 So. 2d 899, 2004 La. App. LEXIS 53 (Jan. 27, 2004), writ denied by La. 2004-0448, 876 So. 2d 832, 2004 La. LEXIS 2217 (La. June 25, 2004).

Evidence was sufficient to have convicted defendant of armed robbery where although only one victim could identify defendant from the photographic lineup, other evidence at the trial negated the reasonable probability of misidentification, and both victims positively identified defendant’s companion from a photographic lineup; it was reasonable to infer that one of the victims was afraid where, although defendant did not point his guns at him, the victim testified that he was afraid and it was reasonable to infer that the victim was afraid because he was on the passenger’s side of the van looking through the van at defendant who was armed with two guns. State v. Billard, 852 So. 2d 1069, 2003 La. App. LEXIS 2217 (July 29, 2003), writ denied by La. 2003-2437, 865 So. 2d 739, 2004 La. LEXIS 415 (La. Feb. 6, 2004).

Where victim graphically described being struck by defendant so hard that it knocked him off his feet, and noted that defendant “helped his buddy rob me”, that was sufficient evidence to prove that defendant participated in the armed robbery despite his assertion that he had lacked the intent to participate. State v. Jones, 840 So. 2d 7, 2003 La. App. LEXIS 94 (Jan. 29, 2003), writ of certiorari denied by La. 2003-0956, 855 So. 2d 309, 2003 La. LEXIS 2779 (La. Oct. 3, 2003).

Where a victim had taken a few steps from his van, leaving it unattended for the few moments it took to place newspapers in the box, the State was entitled to argue that the vehicle was in his immediate control, since absent the armed violence or intimidation by defendant, the victim could have prevented the taking. State v. Jones, 840 So. 2d 7, 2003 La. App. LEXIS 94 (Jan. 29, 2003), writ of certiorari denied by La. 2003-0956, 855 So. 2d 309, 2003 La. LEXIS 2779 (La. Oct. 3, 2003).

Armed robbery is the taking of anything of value belonging to another from the person of another or that is in the immediate control of another, by use of force or intimidation, while armed with a dangerous weapon; a dangerous weapon is any instrumentality which, in the manner used, is calculated or likely to produce death or great bodily harm. State v. Jones, 840 So. 2d 7, 2003 La. App. LEXIS 94 (Jan. 29, 2003), writ of certiorari denied by La. 2003-0956, 855 So. 2d 309, 2003 La. LEXIS 2779 (La. Oct. 3, 2003).

If property is taken from the victim’s presence by intimidation with a weapon, it is sufficient to sustain a conviction for armed robbery, and to prove robbery, the State must show that the property was sufficiently under the victim’s control that, absent violence or intimidation, the victim could have prevented the taking; all persons concerned in the commission of a crime, whether present or absent, and whether they directly commit the act constituting the offense, aid and abet in its commission, or directly or indirectly counsel or procure another to commit the crime, are principals. State v. Jones, 840 So. 2d 7, 2003 La. App. LEXIS 94 (Jan. 29, 2003), writ of certiorari denied by La. 2003-0956, 855 So. 2d 309, 2003 La. LEXIS 2779 (La. Oct. 3, 2003).

Person that defendant attempted to rob testified that defendant pointed a weapon at her that looked like the pellet gun introduced at trial, threatened to shoot her with it, then demanded that she give him the money in the safe; thus, in the manner the pellet gun was used, the jury could have reasonably concluded that the gun was a dangerous weapon. State v. Williams, 827 So. 2d 1286, 2002 La. App. LEXIS 2877 (Oct. 4, 2002), writ denied by La. 2002-3071, 853 So. 2d 633, 2003 La. LEXIS 2522 (La. Sept. 19, 2003).

Under La. Rev. Stat. Ann. § 14:64, to prove armed robbery, the State must prove beyond a reasonable doubt: (1) A taking, (2) of anything of value, (3) from the person of or in the immediate control of another, (4) by the use of force or intimidation, (5) while armed with a dangerous weapon; the act of pointing a gun at a victim satisfied the fourth element of the crime, use of force or intimidation. State v. Calvin, 781 So. 2d 827, 2001 La. App. LEXIS 392 (Feb. 28, 2001), writ denied by La. 2001-1112, 805 So. 2d 1182, 2002 La. LEXIS 74 (La. Jan. 4, 2002).

La. Rev. Stat. Ann. § 14:64(A) defines armed robbery; the victim testified that defendants confronted him and one defendant demanded money; victim testified that a gun was tucked in defendant’s waistband; the victim saw it clearly enough to recognize it as a revolver; the jury found the victim to be a credible witness; therefore, his testimony was sufficient to show that defendant was armed with a dangerous weapon at the time of the robbery. State v. Burton, 746 So. 2d 74, 1999 La. App. LEXIS 2419 (Sept. 1, 1999), writ denied by La. 1999-3383, 761 So. 2d 543, 2000 La. LEXIS 1328 (La. May 5, 2000).

Appellate court determined that the evidence supported defendant’s conviction of armed robbery under La. Rev. Stat. Ann. § 14:64 where the clerk of a convenience store identified defendant as the man who robbed the store on three occasions and where defendant’s thumbprint was found in the vehicle stolen from the store following the first robbery. State v. Jones, 733 So. 2d 127, 1999 La. App. LEXIS 860 (Apr. 1, 1999), writ denied by La. 99-1185, 748 So. 2d 434, 1999 La. LEXIS 2421 (La. Oct. 1, 1999).

Evidence was sufficient to support armed robbery conviction where defendant, acting with another, committed an armed robbery upon a deputy using mace as a dangerous weapon; introduction of the actual can of mace was not necessary to prove that a dangerous weapon was used in the commission of the offense as it was established through the testimony of the victim. State v. Johnson, 730 So. 2d 1035, 1999 La. App. LEXIS 814 (Mar. 31, 1999).

Where defendant was charged with armed robbery, a toy gun constituted a dangerous weapon within the meaning of La. Rev. Stat. Ann. § 14:2(3) where the interaction between defendant and the bank teller created a highly charged atmosphere whereby there was a danger of serious bodily harm resulting from the teller’s fear for her life. State v. Woods, 713 So. 2d 1231, 1998 La. App. LEXIS 2247 (June 29, 1998), writ denied by La. 98-3041, 741 So. 2d 1281, 1999 La. LEXIS 917 (La. Apr. 1, 1999).

Viewed in the light most favorable to the prosecution as required by La. Code Crim. Proc. Ann. art. 821, the evidence established that defendant was a principal to the crime of armed robbery in violation of La. Rev. Stat. Ann. § 14:64, during which crime the car owner was murdered; hence, the evidence was legally sufficient for the jury to conclude that the state proved beyond a reasonable doubt that defendant, as a principal, was guilty of the crime of second degree murder committed during the perpetration of an armed robbery in violation of La. Rev. Stat. Ann. § 14:30.1. State v. Lavigne, 683 So. 2d 905, 1996 La. App. LEXIS 2731 (Nov. 8, 1996), writ denied by La. 2003-1440, 865 So. 2d 723, 2004 La. LEXIS 405 (La. Feb. 6, 2004).

Following defendant’s conviction for armed robbery, the 33-year sentence imposed as a second felony offender under La. Rev. Stat. Ann. §§ 14:64 and 15:529.1 was not excessive and was the minimum allowable under the statutes. State v. Jones, 537 So. 2d 1244, 1989 La. App. LEXIS 10 (Jan. 17, 1989).

A defendant was properly found guilty of armed robbery because the mere fact that the victims of the robbery did not see a weapon and no weapon was recovered by the police did not preclude the defendant’s conviction for armed robbery where the test was not whether a weapon was inherently dangerous, but whether it was dangerous in the manner used. State v. Harrison, 501 So. 2d 1041, 1987 La. App. LEXIS 8505 (Jan. 21, 1987), writ of certiorari denied by 508 So. 2d 65, 1987 La. LEXIS 9411 (La. 1987), writ denied by 515 So. 2d 444, 1987 La. LEXIS 10713 (La. 1987).

Given that one of the special jury charges requested by a defendant on trial for armed robbery was withdrawn and another was included in the general instructions, a trial court did not err in refusing to give the requested charges. State v. Marchese, 430 So. 2d 1303, 1983 La. App. LEXIS 8294 (Apr. 5, 1983).

Defendant’s conviction for armed robbery was affirmed despite the fact that a dangerous weapon was never found because the victim’s testimony that he was robbed at knifepoint was sufficient to establish defendant’s guilt. State v. Smith, 431 So. 2d 106, 1983 La. App. LEXIS 8297 (Apr. 5, 1983).

Though no gun was ever found and defendants may have pretended that an iron or wooden object was a gun when they committed the robbery, their convictions for armed robbery in violation of La. Rev. Stat. Ann. § 14:64 were affirmed where they threatened to shoot and the victim testified that he felt the instrument in his back. State v. Talbert, 416 So. 2d 68, 1982 La. LEXIS 11388 (June 21, 1982).

Despite defendant’s youth, his first offender status, and letters received on his behalf, he pleaded guilty to two counts of armed robbery in violation of La. Rev. Stat. Ann. § 14:64, and it was not an abuse of discretion to sentence him to two concurrent 10-year terms at hard labor. State v. Prados, 404 So. 2d 925, 1981 La. LEXIS 10434 (Sept. 28, 1981).

Even though no one actually saw a gun during a bank robbery and no gun was ever found, there was ample evidence to support the jury’s conclusion that defendant was armed with a dangerous weapon, as defined by La. Rev. Stat. Ann. § 14:2(3), at the time of the robbery. State v. Gould, 395 So. 2d 647, 1980 La. LEXIS 9614 (Oct. 6, 1980).

Defendant’s conviction for attempted armed robbery was improper where his use of a toy gun to steal money from a cash register at the pick-up window of a restaurant did not constitute use of a dangerous weapon within the contemplation of La. Rev. Stat. Ann. §§ 14:64 and 14:2(3) in light of the subjective reaction of the employee to defendant’s actions. State v. Byrd, 385 So. 2d 248, 1980 La. LEXIS 7853 (June 23, 1980), limited by State v. Jones, 426 So. 2d 1323, 1983 La. LEXIS 9582 (La. 1983).

• Accessories

•• General Overview. — Defendant, who waited for two companions in a car while the companions robbed a store and who was found carrying money stolen from the store, was properly tried as a principal for the armed robbery of a convenience store; evidence was sufficient to support a finding that defendant specifically intended to deprive the victim of the money. State v. Antoine, 444 So. 2d 334, 1983 La. App. LEXIS 9999 (Dec. 22, 1983).

•• Aiding & Abetting. — Where defendant waited for codefendants in a car while they robbed a nearby bank, the car was parked in a position to leave quickly, the codefendants were wearing suspicious clothing as they exited the bank, and physical evidence from the crime was found in the car, there was sufficient evidence to support a conviction for armed robbery as a principal. State v. Falkins, 880 So. 2d 903, 2004 La. App. LEXIS 1870 (July 27, 2004), writ denied by La. 2004-2220, 889 So. 2d 266, 2005 La. LEXIS 180 (La. Jan. 14, 2005), writ denied by La. 2004-2171, 902 So. 2d 1045, 2005 La. LEXIS 1799 (La. May 20, 2005).

In a criminal prosecution for attempted armed robbery, where defendant drove the accomplices into the parking lot and waited for the victims to exit a department store, whereupon the accomplices placed bandannas over their faces, armed themselves, confronted and later chased the victims, attempting to take their personal belongings, the evidence was sufficient to supports defendant’s conviction as a principal. State v. Barton, 857 So. 2d 1189, 2003 La. App. LEXIS 2648 (Sept. 30, 2003), writ denied by La. 2003-3012, 866 So. 2d 817, 2004 La. LEXIS 696 (La. Feb. 20, 2004).

Codefendant’s testimony alone was sufficient to show that a juvenile knowingly participated in both the execution and planning of the armed robbery in violation of La. Rev. Stat. Ann. § 14:64A by providing the weapon used to commit the offense, acting as a lookout for the perpetrators, and receiving a portion of the funds stolen. State v. In the Interest of K.G., 778 So. 2d 716, 2001 La. App. LEXIS 15 (Jan. 24, 2001).

Where defendant was the driver of a car for a co-defendant who was accused of armed robbery and second degree murder in connection with a drug encounter, watched the killing through the rearview mirror, had an AK-47 gun readily available to him, and sped away from the scene with the co-defendant without attempting to aid the victim, the evidence was sufficient to support a conviction for being a principal in a felony murder, in violation of La. Rev. Stat. Ann. § 14:30.1A(2)(a) State v. Cazenave, 772 So. 2d 854, 2000 La. App. LEXIS 2693 (Oct. 31, 2000), writ denied by La. 2000-3297, 799 So. 2d 1151, 2001 La. LEXIS 3926 (La. Oct. 26, 2001), writ denied by La. 2002-2713, 855 So. 2d 339, 2003 La. LEXIS 2894 (La. Oct. 10, 2003).

Defendant was properly convicted of armed robbery in violation of La. Rev. Stat. Ann. § 14:64 where the record evidence, both direct and circumstantial, was sufficient to support the finding beyond a reasonable doubt that defendant was involved in the armed robbery, aiding and abetting the crime under La. Rev. Stat. Ann. § 14:24 by participating in the purchase of disguises, securing a weapon, and driving the getaway car. State v. Thompson, 754 So. 2d 412, 2000 La. App. LEXIS 306 (Mar. 1, 2000).

• Juvenile Offenders

•• Sentencing

••• Confinement Practices. — Trial court did not abuse its discretion in ordering confinement not to exceed defendant’s 21st birthday after he was adjudicated a delinquent for committing armed robbery; although he was only 14 years old, his use of a firearm, his propensity to commit thefts, and his history of a string of criminal acts within a short time period showed his need for correctional confinement. State ex rel. D.L., 715 So. 2d 623, 1998 La. App. LEXIS 1646 (June 24, 1998).

• Search & Seizure

•• Warrantless Searches

••• Vehicle Searches. — Probable cause to search defendant’s leased vehicle using the automobile exception to the warrant requirement existed because the suspects and the vehicle matched the description given in a police armed-robbery bulletin, and they were spotted in close proximity in time to the occurrence of the robbery. State v. Colvin, 494 So. 2d 1357, 1986 La. App. LEXIS 7680 (Sept. 24, 1986), writ of certiorari denied by 497 So. 2d 311, 1986 La. LEXIS 7810 (La. 1986).

• Interrogation

•• Miranda Rights

••• Voluntary Waiver. — Record showed that defendant was informed of his rights and answered questions police asked him voluntarily, and the trial court properly admitted defendant’s statement that a shotgun found in his car when he was arrested belonged to him. State v. Minor, 311 So. 2d 892, 1975 La. LEXIS 5093 (Apr. 24, 1975).

•• Voluntariness. — Detective’s statement that he would inform district attorney’s office about information defendant supplied on other cases did not constitute an inducement sufficient to vitiate the free and voluntary nature of defendant’s confession to armed robbery. State v. Sterling, 453 So. 2d 625, 1984 La. App. LEXIS 9231 (June 26, 1984).

• Accusatory Instruments

•• Indictments

••• General Overview. — Trial court properly granted a motion to quash an indictment for armed robbery based on a violation of double jeopardy because defendant pled guilty to possession of stolen items that were taken in the robbery; however, a second indictment for armed robbery was improperly quashed because it related to another victim; defendant did not plead guilty to possessing any of the second victim’s belongings. State v. Baptiste, 875 So. 2d 833, 2004 La. App. LEXIS 1131 (Apr. 28, 2004).

Indictment that named a store, rather than a person, as the victim of an armed robbery under La. Rev. Stat. Ann. § 14:64(A) was not fatally defective. State v. Harris, 478 So. 2d 233, 1985 La. App. LEXIS 10121 (Nov. 7, 1985).

Mistake in the indictment respecting the date on which the offense occurred did not require a mistrial because the date or time of an attempted armed robbery was not essential to the offense. State v. Coleman, 470 So. 2d 590, 1985 La. App. LEXIS 9752 (May 29, 1985).

•• Informations

••• General Overview. — Trial judge properly denied defendant’s motion to quash in his trial for armed robbery where defendant raised no issue regarding the sufficiency of the bill of information, nor did he argue that the bill of information was defective in failing to advise him of the specific crime with which he was charged, or that it failed to charge a valid offense; rather, the issues raised in defendant’s motion to quash related solely to his guilt or innocence and because those issues are factual matters that related to the merits of the case, they were not properly raised in a motion to quash. State v. Billard, 852 So. 2d 1069, 2003 La. App. LEXIS 2217 (July 29, 2003), writ denied by La. 2003-2437, 865 So. 2d 739, 2004 La. LEXIS 415 (La. Feb. 6, 2004).

Defendant was not entitled to a complete dismissal of an entire bill of information but only was entitled to the dismissal of one of the two charges where the charges of attempted first-degree murder, La. Rev. Stat. Ann. § 14:27, and armed robbery, La. Rev. Stat. Ann. § 14:64, violated double jeopardy, because the same armed robbery used as an element of the attempted first-degree murder was also the armed robbery charge in the second count of the bill of information. State v. Glover, 754 So. 2d 1044, 1999 La. App. LEXIS 2681 (Sept. 24, 1999), writ denied by La. 1999-3200, 759 So. 2d 94, 2000 La. LEXIS 1016 (La. Apr. 7, 2000).

An officer’s affidavit, which was filed to detain defendant in Mississippi and recounted his confession to an armed robbery in Louisiana, did not commence defendant’s prosecution, because, under La. Code Crim. Proc. Ann. art. 382, only prosecutions for violation of an ordinance could be instituted by affidavit and La. Rev. Stat. Ann. § 14:64 provided a minimum sentence for armed robbery. State v. Murphy, 463 So. 2d 812, 1985 La. App. LEXIS 8031 (Jan. 23, 1985), writ of certiorari denied by 468 So. 2d 570, 1985 La. LEXIS 8722 (La. 1985).

• Discovery & Inspection

•• Brady Materials

••• General Overview. — Where the state acknowledged that a motion to compel an accomplice’s testimony was not made available to defendant in the open file discovery process, and during trial the witness presented conflicting testimony, as well as testimony that was exculpatory to defendant, the failure of the state, in violation of due process, to provide defendant with the exculpatory evidence was a legal defect in the proceedings of such a nature which made the verdict reversible as a matter of law; therefore, the trial court abused its discretion in failing to grant defendant’s motion for a mistrial. State v. Garrick, 832 So. 2d 1110, 2002 La. App. LEXIS 3751 (Dec. 11, 2002), writ denied by La. 2003-0137, 843 So. 2d 382, 2003 La. LEXIS 1498 (La. May 9, 2003), reversed by, remanded by La. 03-0137, 870 So. 2d 990, 2004 La. LEXIS 1250 (La. Apr. 14, 2004).

Defendant, who was charged with two armed robberies, was entitled to discover from the State the names and addresses of those victims who could not identify him as the robber in a photographic lineup, but was not entitled to discover the time of day that the robberies occurred, where defendant could obtain that information from the victims, nor was defendant entitled to discover from the State the victims’ initial description of the perpetrator, where defendant could not show that the description fell within the scope of Brady/Agurs. State v. Landry, 384 So. 2d 786, 1980 La. LEXIS 7744 (May 30, 1980).

•• Witness Lists

••• General Overview. — Supreme Court of Louisiana reversed the decision of the Third Circuit Court of Appeal, Louisiana, reversing defendant’s conviction and sentence for armed robbery because the State failed to disclose in a timely manner the exculpatory content of testimony provided by a former co-defendant turned prosecution witness; the trial court’s denial of a mistrial or a postponement of the evidentiary portions of trial did not prejudice the defense or otherwise render the proceedings fundamentally unfair. State v. Garrick, 870 So. 2d 990, 2004 La. LEXIS 1250 (Apr. 14, 2004), remanded by La. App. 02-0712, 879 So. 2d 401, 2004 La. App. LEXIS 1748 (La.App. 3 Cir. July 1, 2004).

• Eyewitness Identification

•• General Overview. — Evidence was sufficient to support defendant’s conviction for armed robbery, a violation of La. Rev. Stat. Ann. § 14:64, where the victim identified defendant in two photographic lineups, was unrelenting in her testimony that defendant was the man who robbed her, and testified that the crime was committed in a well lit parking lot and that it was still daylight. State v. Lee, 458 So. 2d 533, 1984 La. App. LEXIS 9713 (Oct. 3, 1984).

Identification of defendant by his victim in a photographic lineup and later in a live lineup, in addition to the victim’s description and identification of a car to which defendant had access, and testimony by other witnesses that he was in the area of the crime at the time of the offense, was sufficient evidence to support his conviction for armed robbery. State v. James, 431 So. 2d 1075, 1983 La. App. LEXIS 8428 (May 3, 1983), writ of certiorari denied by 439 So. 2d 1076, 1983 La. LEXIS 11679 (La. 1983).

•• Fair Identification Requirement. — State met its burden of proving identity in defendant’s trial for armed robbery where based on the officer’s explanation as to how police reports were compiled, the description in the police report that defendant was bald, when he was not in fact bald, did not present a discrepancy. State v. Peden, 875 So. 2d 934, 2004 La. App. LEXIS 1372 (May 26, 2004).

In defendant’s rape and robbery case, the victim’s identification of defendant as the perpetrator was insufficient where despite the minor discrepancy between the victim’s description and defendant’s actual appearance, the victim identified defendant from a photographic lineup two weeks after the incident and made an in-court identification of defendant at trial. State v. Watson, 844 So. 2d 198, 2003 La. App. LEXIS 710 (Mar. 25, 2003), writ denied by La. 2003-1276, 872 So. 2d 506, 2004 La. LEXIS 1702 (La. May 14, 2004).

Crime victim who had the defendant point a pistol at him and who had his attention focused only on the defendant for 15 to 20 minutes who made a solid identification of defendant as the perpetrator of an armed robbery with the use of a firearm made a valid identification of the defendant, which was sufficient to support a finding that sufficient evidence supported the defendant’s conviction for armed robbery with the use of a firearm, La. Rev. Stat. Ann. § 14:64. State v. Williams, 781 So. 2d 673, 2001 La. App. LEXIS 354 (Feb. 28, 2001).

Sufficient evidence was presented to support defendant’s conviction for first-degree robbery; witnesses identified defendant as the perpetrator of a bank robbery, the assessment of the witnesses’ credibility was within the province of the jury, and the evidence negated any reasonable probability of misidentification. State v. Louis, 744 So. 2d 694, 1999 La. App. LEXIS 2969 (Oct. 27, 1999).

Appellate court rejected defendant’s argument that victims’ identification of him was tainted because the victims were present when an accomplice identified defendant as the person who had robbed them two weeks earlier, and prosecutor’s statement that he believed the victims, made during closing argument, was justified because it was made in response to an argument which defense counsel made during closing argument. State v. Lawson, 485 So. 2d 597, 1986 La. App. LEXIS 6378 (Mar. 12, 1986), writ denied by 532 So. 2d 127, 1988 La. LEXIS 2222 (La. 1988).


•• In-Court Identifications. — In a case where defendant did not contest the existence of the statutory elements of the offenses, only his identity as the perpetrator, the record reflected that the State established defendant’s identity beyond a reasonable doubt because (1) a detective testified that as soon as the victim saw the photographic lineup containing defendant’s picture, she began to cry; (2) the victim pointed out defendant’s photograph in the photographic lineup before anything was even said to her; (3) the victim testified that she was certain defendant was the individual who had intruded into her home; (4) the victim stated that no one suggested to her that she should choose defendant’s photograph; (5) she identified defendant in court; and (6) she explained that she recognized defendant’s face because he was not concealing his entire face. Thus, the jury could have found beyond a reasonable doubt that the State proved the essential elements of the offenses of one count of attempted second degree murder, one count of armed robbery, and two counts of cruelty to a juvenile. State v. Lai, 902 So. 2d 550, 2005 La. App. LEXIS 1072 (Apr. 26, 2005), writ denied by La. 2005-1681, 922 So. 2d 1175, 2006 La. LEXIS 475 (La. Feb. 3, 2006).

Defendant’s conviction for armed robbery in violation of La. Rev. Stat. Ann. § 14:64, was supported where the State met its burden of proof beyond a reasonable doubt, which included the identity of defendant, as established by the victim’s unequivocal testimony that he recognized defendant as the assailant. State v. Lee, 526 So. 2d 450, 1988 La. App. LEXIS 1259 (May 16, 1988).

•• Photo Identifications. — In defendant’s trial for armed robbery the trial court did not err in denying his motion to suppress the identifications because the photographic lineups were suggestive, and the record showed there was a substantial likelihood of misidentification because, of the six subjects included, he was the only one pictured with gold teeth where, aside from the visibility of defendant’s teeth, his photograph was substantially similar to the others in the lineup; all of the photographs in the array depicted African-American males with light mustaches, all were of similar skin complexion, and all had short hair, and none of them had a beard. State v. Peden, 875 So. 2d 934, 2004 La. App. LEXIS 1372 (May 26, 2004).

In defendant’s trial for armed robbery there was nothing in the record to suggest that either eye witness was influenced in his selection of defendant’s photograph where the detective did not tell them that there was someone in custody whom he believed was responsible for the robbery, nor did he offer the witnesses any inducement to identify anyone from the lineup, or suggest to either witness that defendant was the person arrested in the stolen vehicle. State v. Peden, 875 So. 2d 934, 2004 La. App. LEXIS 1372 (May 26, 2004).

In defendant’s trial for armed robbery, the trial court did not err in failing to suppress the out of court identifications of defendant by the victim where the photographs presented to the victim were not available at trial where the factors set forth in Manson were satisfied and, even if the identification procedure was suggestive, there was no substantial likelihood of misidentification by the victim and defendant has not proven that the identification was unreliable. State v. Daniels, 873 So. 2d 822, 2004 La. App. LEXIS 1209 (May 13, 2004), writ denied by La. 2004-1802, 888 So. 2d 227, 2004 La. LEXIS 3657 (La. Nov. 24, 2004).

In defendant’s trial for armed robbery, the trial court did not err in failing to suppress the out of court identifications of defendant by the victim where the lineup consisted of six photographs each depicting a black male, where the lineup conducted was not suggestive merely because the lineup contained the photograph of defendant that the victim viewed the previous night; the victim testified that he looked at the face alone when he chose defendant from the lineup and the detective testified that he did not make any suggestion to the victim and no one prompted the victim to select the photograph of defendant. State v. Daniels, 873 So. 2d 822, 2004 La. App. LEXIS 1209 (May 13, 2004), writ denied by La. 2004-1802, 888 So. 2d 227, 2004 La. LEXIS 3657 (La. Nov. 24, 2004).

Defendant was not entitled to suppress a photographic identification that led to his conviction for armed robbery under La. Rev. Stat. Ann. § 14:64, because he was unable to prove that the identification procedure was suggestive and that there was a likelihood of misidentification as a result of the procedure; as a sufficient resemblance existed of physical characteristics and features of the persons in the lineup so as to reasonably test identification, the lineup would not be considered suggestive. State v. Nasworthy, 542 So. 2d 715, 1989 La. App. LEXIS 592 (Apr. 13, 1989).

•• Showup Identifications. — Trial court did not err in denying defendant’s motion to suppress the victim’s identification of him after a high-speed chase shortly after the crime was committed, it was reasonable, appropriate, and logical to attempt to secure an identification immediately and although the perpetrator had a stocking over his face, the victim’s testimony admitted that fact and that was a question for the jury to have considered. State v. Haynes, 847 So. 2d 653, 2003 La. App. LEXIS 1389 (Apr. 30, 2003), writ denied by La. 2003-1698, 872 So. 2d 508, 2004 La. LEXIS 1732 (La. May 14, 2004).

• Pretrial Motions & Procedures

•• General Overview. — Trial judge properly denied defendant’s motion to quash in his trial for armed robbery where defendant raised no issue regarding the sufficiency of the bill of information, nor did he argue that the bill of information was defective in failing to advise him of the specific crime with which he was charged, or that it failed to charge a valid offense; rather, the issues raised in defendant’s motion to quash related solely to his guilt or innocence and because those issues are factual matters that related to the merits of the case, they were not properly raised in a motion to quash. State v. Billard, 852 So. 2d 1069, 2003 La. App. LEXIS 2217 (July 29, 2003), writ denied by La. 2003-2437, 865 So. 2d 739, 2004 La. LEXIS 415 (La. Feb. 6, 2004).

•• Competency to Stand Trial. — In defendant’s trial for armed robbery the trial court did not err in not granting a mistrial where defendant claimed that he was mentally impaired due to pain from a shoulder injury because given that defendant had not had any medication for 11 hours, the judge did not feel that his mind would be clouded so as to prevent him from assisting counsel and counsel did not produce any medical documentation to demonstrate his incapacity to proceed; moreover, there was no evidence in the record that his case suffered from the court’s refusal to grant a mistrial because defendant even testified at trial after a long day in court and he was alert and coherent at that point. State v. Peden, 875 So. 2d 934, 2004 La. App. LEXIS 1372 (May 26, 2004).

•• Joinder & Severance

••• Severance of Defendants. — In a prosecution for armed robbery, the trial court did not abuse its discretion in failing to grant defendant’s motion for a severance on the ground that a statement given by his codefendant implicated him as the perpetrator of the charged offense. Although the statement implicating defendant was ultimately used at trial to impeach the codefendant who testified in his own defense, the thrust of the codefendant’s defense was not to implicate defendant and therefore it was not antagonistic to that of defendant. State v. Brown, 527 So. 2d 12, 1988 La. App. LEXIS 517 (Apr. 6, 1988).

••• Severance of Offenses. — Armed robbery and first-degree robbery counts were similar offenses and could be tried by the same mode of trial. State v. Coston, 800 So. 2d 907, 2001 La. App. LEXIS 2360 (Sept. 5, 2001), writ denied by La. 2001-2819, 826 So. 2d 1115, 2002 La. LEXIS 2912 (La. Oct. 4, 2002).

•• Suppression of Evidence. — In defendant’s trial for armed robbery the trial court did not err in denying his motion to suppress the identifications because the photographic lineups were suggestive, and the record showed there was a substantial likelihood of misidentification because, of the six subjects included, he was the only one pictured with gold teeth where, aside from the visibility of defendant’s teeth, his photograph was substantially similar to the others in the lineup; all of the photographs in the array depicted African-American males with light mustaches, all were of similar skin complexion, and all had short hair, and none of them had a beard. State v. Peden, 875 So. 2d 934, 2004 La. App. LEXIS 1372 (May 26, 2004).

In defendant’s trial for armed robbery, the trial court did not err in failing to suppress the out of court identifications of defendant by the victim where the photographs presented to the victim were not available at trial where the factors set forth in Manson were satisfied and, even if the identification procedure was suggestive, there was no substantial likelihood of misidentification by the victim and defendant has not proven that the identification was unreliable. State v. Daniels, 873 So. 2d 822, 2004 La. App. LEXIS 1209 (May 13, 2004), writ denied by La. 2004-1802, 888 So. 2d 227, 2004 La. LEXIS 3657 (La. Nov. 24, 2004).

In defendant’s trial for armed robbery, the trial court did not err in failing to suppress the out of court identifications of defendant by the victim where the lineup consisted of six photographs each depicting a black male, where the lineup conducted was not suggestive merely because the lineup contained the photograph of defendant that the victim viewed the previous night; the victim testified that he looked at the face alone when he chose defendant from the lineup and the detective testified that he did not make any suggestion to the victim and no one prompted the victim to select the photograph of defendant. State v. Daniels, 873 So. 2d 822, 2004 La. App. LEXIS 1209 (May 13, 2004), writ denied by La. 2004-1802, 888 So. 2d 227, 2004 La. LEXIS 3657 (La. Nov. 24, 2004).

•• Transfer. — In a case in which a defendant was convicted of murder while committing or attempting to commit armed robbery, La. Rev. Stat. Ann. § 14:64 and sentenced to death, his motion for change of venue was properly denied; the publicity in the case was no greater than in other cases of a similar nature and the defendant had not borne his burden of proving a sound reason for a change of venue as required by La. Code Crim. Proc. Ann. art. 622. State v. Foy, 278 So. 2d 38, 1973 La. LEXIS 5709 (May 7, 1973).

• Double Jeopardy

•• General Overview. — Each count of the bill of information against defendant alleging the armed robbery of a different individual, in violation of La. Rev. Stat. Ann. § 14:64, required a separate act and separate intent as to each victim and different evidence was needed to prove each of the charges; as such, the defendant was not subjected to double jeopardy. State v. Jackson, 767 So. 2d 848, 2000 La. App. LEXIS 1859 (July 25, 2000), writ denied by La. 2000-2528, 798 So. 2d 960, 2001 La. LEXIS 2923 (La. Oct. 5, 2001).

Defendant was not entitled to a complete dismissal of an entire bill of information but only was entitled to the dismissal of one of the two charges where the charges of attempted first-degree murder, La. Rev. Stat. Ann. § 14:27, and armed robbery, La. Rev. Stat. Ann. § 14:64, violated double jeopardy, because the same armed robbery used as an element of the attempted first-degree murder was also the armed robbery charge in the second count of the bill of information. State v. Glover, 754 So. 2d 1044, 1999 La. App. LEXIS 2681 (Sept. 24, 1999), writ denied by La. 1999-3200, 759 So. 2d 94, 2000 La. LEXIS 1016 (La. Apr. 7, 2000).

Because the elements of felony murder under La. Rev. Stat. Ann. § 14:30.1 were the commission or attempted commission of an enumerated felony and a resulting death, defendants’ convictions for felony murder and attempted armed robbery arising out of the same incident placed them in double jeopardy in violation of U.S. Const. amend. V, La. Const. 1921, art. I, § 9 (now La. Const. art. I, § 15), and La. Code Crim. Proc. Ann. art. 591. State ex rel. Wikberg v. Henderson, 292 So. 2d 505, 1974 La. LEXIS 3458 (Mar. 25, 1974).

•• Attachment Jeopardy. — Based on both the Blockburger test and the “same evidence” test, a defendant convicted of both armed robbery as defined in La. Rev. Stat. Ann. § 14:64 and aggravated burglary as defined in La. Rev. Stat. Ann. § 14:60 was not subjected to double jeopardy in violation of La. Const. art. I, § 15, and La. Code Crim. Proc. Ann. art. 591, where the crime of aggravated burglary of a store was completed upon defendant’s unauthorized entry into the store by pushing an employee back into the store with the specific intent to commit a felony of theft while armed with a gun and where the crime of armed robbery of the employee was thereafter accomplished when defendant forced the employee at gunpoint to turn over the money. State v. Lefeure, 778 So. 2d 744, 2001 La. App. LEXIS 40 (Jan. 30, 2001), writ denied by La. 2001-1440, 797 So. 2d 669, 2001 La. LEXIS 2664 (La. Sept. 21, 2001).

Defendant convicted of both armed robbery and kidnapping was subjected to double jeopardy in violation of La. Const. art. I, § 15, and La. Code Crim. Proc. Ann. art. 591, where defendant entered the victim’s vehicle armed with a weapon and forced the victim to drive defendant somewhere because other than taking the victim’s free will to drive the vehicle, defendant took nothing of value from the victim, so the evidence used to support the conviction for one offense also proved the other. State v. Lefeure, 778 So. 2d 744, 2001 La. App. LEXIS 40 (Jan. 30, 2001), writ denied by La. 2001-1440, 797 So. 2d 669, 2001 La. LEXIS 2664 (La. Sept. 21, 2001).

Where defendant’s conviction for robbery was reversed on insufficiency of the evidence, any future prosecution was held barred by double jeopardy. State v. Narcisse, 420 So. 2d 947, 1982 La. LEXIS 12254 (Oct. 18, 1982).

Defendant who pleaded guilty to armed robbery of a car from its owner could not also be prosecuted for receiving stolen property as the result of the receipt of the car, because this would place him twice in jeopardy for the same offense. State v. Robertson, 386 So. 2d 906, 1980 La. LEXIS 6785 (Mar. 3, 1980).

•• Collateral Estoppel. — Crimes of aggravated burglary and armed robbery were separate and distinct offenses requiring separate and distinct evidence for conviction, and prosecution for both did not subject defendant to double jeopardy; the same evidence was not necessary for a conviction of both crimes because the evidence necessary for the crime of aggravated burglary was complete when the evidence showed that defendant and another man entered the residence without authorization where the victim was present with the intent to commit a theft while armed with a knife or when they committed battery on the victim, and the robbery did not occur until the victim’s money was taken while he was threatened with a knife. State v. Jacobs, 493 So. 2d 766, 1986 La. App. LEXIS 7523 (Aug. 20, 1986).

•• Double Jeopardy Protection

••• Convictions. — Where defendant was convicted and sentenced for armed robbery, a violation of La. Rev. Stat. Ann. § 14:64 and possession of stolen things valued at over $500, in violation of La. Rev. Stat. Ann. § 14:69, his conviction and sentence for possession of stolen things were vacated on appeal because convictions for both represented a violation of double jeopardy reviewable as an error patent. State v. Peden, 875 So. 2d 934, 2004 La. App. LEXIS 1372 (May 26, 2004).

••• Multiple Punishments. — Trial court properly granted a motion to quash an indictment for armed robbery based on a violation of double jeopardy because defendant pled guilty to possession of stolen items that were taken in the robbery; however, a second indictment for armed robbery was improperly quashed because it related to another victim; defendant did not plead guilty to possessing any of the second victim’s belongings. State v. Baptiste, 875 So. 2d 833, 2004 La. App. LEXIS 1131 (Apr. 28, 2004).

• Guilty Pleas

•• General Overview. — Defendant’s conviction for armed robbery in violation of La. Rev. Stat. Ann. § 14:64 did not violate the constitutional prohibition against double jeopardy pursuant to La. Const. art. I, § 15 or La. Code Crim. Proc. Ann. art. 591 where defendant was tried and sentenced for armed robbery after he had pled guilty and was sentenced on that offense because the guilty plea and sentence were properly vacated on defendant’s motion. State v. Bell, 781 So. 2d 843, 2001 La. App. LEXIS 449 (Feb. 28, 2001), writ denied by La. 2001-0776, 813 So. 2d 1098, 2002 La. LEXIS 1877 (La. Apr. 26, 2002).

•• Changes & Withdrawals. — Individual who pled guilty to armed robbery pursuant to a stipulated plea agreement, which provided that part of the individual’s sentence would be suspended in return for his cooperation, should have been permitted to withdraw his plea of guilty because La. Rev. Stat. Ann. § 14:64(B) specified that the term of imprisonment would be without benefit of parole, probation, or suspension of sentence; accordingly the knowing and voluntary nature of the plea had been vitiated. State v. Falls, 722 So. 2d 394, 1998 La. App. LEXIS 3595 (Dec. 9, 1998), vacated by, remanded by La. 99-0063, 735 So. 2d 628, 1999 La. LEXIS 1602 (La. June 4, 1999).

•• Knowing & Intelligent Requirement. — Defendant’s guilty plea to robbery, a violation of La. Rev. Stat. Ann. § 14:64, was set aside because the trial court failed to fully apprise defendant of the maximum sentence under the statute. State v. Williams, 554 So. 2d 139, 1989 La. App. LEXIS 2482 (Dec. 6, 1989).

•• Waiver of Defenses. — Where a defendant who pleaded guilty to a charge of armed robbery, a violation of La. Rev. Stat. Ann. § 14:64, acknowledged in a waiver of consent form that he was advised of the rights he was waiving, of the nature of the offense, and of the maximum sentence that could be imposed, and described for the trial judge his involvement in the crime, the evidence showed that he understood the charge and that his plea was voluntary and need not be set aside. State v. Barrio, 608 So. 2d 641, 1992 La. App. LEXIS 3282 (Oct. 27, 1992).

• Counsel

•• Joint Representation. — Where record did not indicate whether co-defendant pled guilty or went to trial, or whether co-defendant and defendant had conflicting defenses, appellate court could not reach defendant’s claim that counsel had a conflict of interest that resulted in defendant’s conviction for armed robbery. State v. Griffin, 839 So. 2d 1148, 2003 La. App. LEXIS 616 (Mar. 5, 2003).

• Trials

•• Burdens of Proof

••• Prosecution. — Where the State first introduced the testimony of witnesses to prove that an armed robbery occurred, then introduced defendant’s two confessions to establish defendant’s part as a principal in the commission of the armed robberies, the State proved the elements of armed robbery. State v. Tate, 670 So. 2d 671, 1996 La. App. LEXIS 681 (Mar. 6, 1996).

•• Closing Arguments

••• Defendant’s Failure to Testify. — Jury heard the victim’s unequivocal testimony describing defendant as the assailant who took his car keys at gunpoint, shot him two times at close range, and then drove away in the victim’s vehicle, and the jury also heard defendant’s recorded statement to police admitting approaching the victim while armed with a handgun, taking the keys by force, and firing the gun accidentally; in light of the compelling evidence of guilt, it was harmless error for the prosecutor to comment on defendant’s failure to take the stand, albeit grounds for a mistrial. State v. Small, 850 So. 2d 1019, 2003 La. App. LEXIS 1897 (June 27, 2003), writ denied by La. 2003-2202, 865 So. 2d 75, 2004 La. LEXIS 305 (La. Jan. 30, 2004).

•• Defendant’s Rights

••• Right to Confrontation. — Evidence was sufficient to convict defendant of armed robbery when several eyewitnesses testified that defendant entered the store with a weapon, and held hostages at gunpoint; defense counsel conducted a vigorous cross-examination of these witnesses, and defendant was not denied of his right to confront witnesses when one witness did not appear at trial. State v. Grainer, 834 So. 2d 555, 2002 La. App. LEXIS 3865 (Dec. 4, 2002), writ denied by La. 2003-0152, 855 So. 2d 325, 2003 La. LEXIS 2908 (La. Oct. 10, 2003).

••• Right to Remain Silent

•••• Self-Incrimination Privilege. — Defendant’s conviction for armed robbery in violation of La. Rev. Stat. Ann. § 14:64 was proper where defendant’s right against self-incrimination was not violated when he was compelled to show his arm that was tattooed with defendant’s street name to a witness during her testimony. State v. Wilson, 329 So. 2d 680, 1976 La. LEXIS 3889 (Mar. 29, 1976).

•• Judicial Discretion. — In a prosecution for armed robbery, the trial court did not abuse its discretion in failing to grant defendant’s motion for a severance on the ground that a statement given by his codefendant implicated him as the perpetrator of the charged offense. Although the statement implicating defendant was ultimately used at trial to impeach the codefendant who testified in his own defense, the thrust of the codefendant’s defense was not to implicate defendant and therefore it was not antagonistic to that of defendant. State v. Brown, 527 So. 2d 12, 1988 La. App. LEXIS 517 (Apr. 6, 1988).

•• Motions for Acquittal. — In a trial for armed robbery, where the State produced evidence that that defendant, by force and intimidation, while armed with a firearm, took from the victim $30 and a gold chain, the State presented evidence for each element of the crime, and the trial court did not abuse its discretion in denying defendant’s motion for a judgment of acquittal. State v. Williams, 781 So. 2d 682, 2001 La. App. LEXIS 336 (Feb. 28, 2001).

•• Motions for Mistrial. — In defendant’s trial for armed robbery the trial court did not err in not granting a mistrial where defendant claimed that he was mentally impaired due to pain from a shoulder injury because given that defendant had not had any medication for 11 hours, the judge did not feel that his mind would be clouded so as to prevent him from assisting counsel and counsel did not produce any medical documentation to demonstrate his incapacity to proceed; moreover, there was no evidence in the record that his case suffered from the court’s refusal to grant a mistrial because defendant even testified at trial after a long day in court and he was alert and coherent at that point. State v. Peden, 875 So. 2d 934, 2004 La. App. LEXIS 1372 (May 26, 2004).

•• Motions for Severance. — Where any error in the admission of co-defendant’s statement was harmless, a severance was not required, and there was thus no basis for a mistrial; the defenses were not mutually antagonistic, where defendant’s culpability in the armed robbery was supported by his own statements, and the jury could have reasonably concluded that defendant had the requisite intent. State v. Wiley, 880 So. 2d 854, 2004 La. App. LEXIS 1072 (Apr. 27, 2004), writ denied by La. 2004-1298, 885 So. 2d 585, 2004 La. LEXIS 3215 (La. Oct. 29, 2004).

•• Opening Statements. — Where the district attorney in a prosecution for robbery mentioned that one of the victims had been shot by a co-defendant, and the court admitted photographs of the shooting, the shooting was part of the transaction and there was no error. State v. Matthews, 292 So. 2d 226, 1974 La. LEXIS 3403 (Mar. 25, 1974).

•• Pretrial Publicity. — In a case in which a defendant was convicted of murder while committing or attempting to commit armed robbery, La. Rev. Stat. Ann. § 14:64 and sentenced to death, his motion for change of venue was properly denied; the publicity in the case was no greater than in other cases of a similar nature and the defendant had not borne his burden of proving a sound reason for a change of venue as required by La. Code Crim. Proc. Ann. art. 622. State v. Foy, 278 So. 2d 38, 1973 La. LEXIS 5709 (May 7, 1973).

• Witnesses

•• Credibility. — Codefendant’s testimony alone was sufficient to show that a juvenile knowingly participated in both the execution and planning of the armed robbery in violation of La. Rev. Stat. Ann. § 14:64A by providing the weapon used to commit the offense, acting as a lookout for the perpetrators, and receiving a portion of the funds stolen. State v. In the Interest of K.G., 778 So. 2d 716, 2001 La. App. LEXIS 15 (Jan. 24, 2001).

Given that issues of credibility rested with the trier of fact and that the trier of fact could accept or reject, in whole or in part, the testimony of any witness, and a jury apparently believed the account by a defendant’s ex-wife of the events and circumstances, and the ex-wife’s testimony was corroborated by other evidence, the record contained sufficient evidence to support the defendant’s convictions for aggravated kidnapping, a violation of La. Rev. Stat. Ann. § 14:44, and three counts of armed robbery, violations of La. Rev. Stat. Ann. § 14:64(A). State v. Arvie, 709 So. 2d 810, 1998 La. App. LEXIS 178 (Feb. 4, 1998), writ denied by La. 98-2461, 736 So. 2d 827, 1999 La. LEXIS 275 (La. Jan. 29, 1999), writ denied by La. 2003-2706, 885 So. 2d 572, 2004 La. LEXIS 3173 (La. Oct. 29, 2004).

•• Sequestration. — Even if it were a violation of a sequestration order, there was no actual prejudice to a defendant in the fact that, at the assistant district attorney’s request and before trial, the victim of an armed robbery reviewed the physical evidence in the presence of the police chief, the custodian of the evidence, who was also to be a witness, nor did the trial judge abuse his discretion in modifying the sequestration order such that it took effect only when the first witness was called. State v. Marchese, 430 So. 2d 1303, 1983 La. App. LEXIS 8294 (Apr. 5, 1983).

• Defenses

•• Intoxication. — Defense of insanity by reason of voluntary intoxication was not available to defendant, who was charged with armed robbery, where specific intent was not an essential element of the crime of armed robbery. State v. Sheppard, 618 So. 2d 1204, 1993 La. App. LEXIS 1924 (May 12, 1993), remanded by 624 So. 2d 1209, 1993 La. LEXIS 2678 (La. 1993).

• Scienter

•• General Intent. — Evidence that defendant and a co-perpetrator approached the victim at a phone booth, that defendant held a knife to the victim’s throat, that the co-perpetrator actually took victim’s jewelry, and that defendant drove away in the victim’s car was sufficient to support the fact that defendant was a principal in the armed robbery and to support his conviction for armed robbery. The state was not required to prove defendant’s specific intent to deprive the victim of her property and defendant’s participation in the crime was sufficient to satisfy the general intent requirement. State v. Payne, 540 So. 2d 520, 1989 La. App. LEXIS 353 (Feb. 28, 1989), writ of certiorari denied by 546 So. 2d 169, 1989 La. LEXIS 1616 (La. 1989).

•• Specific Intent. — Gravamen of the crime of attempted murder, whether first or second degree, is the specific intent to kill and the commission of an overt act tending toward the accomplishment of that goal; the specific intent to kill may be inferred from a defendant’s act of pointing a gun and firing at a person. State v. Musgrove, 774 So. 2d 1155, 2000 La. App. LEXIS 3330 (Dec. 15, 2000), writ denied by La. 2001-0356, 798 So. 2d 112, 2001 La. LEXIS 2582 (La. Sept. 28, 2001).

Evidence is sufficient to sustain a conviction for first-degree murder and robbery where the defendant’s own testimony demonstrates that the defendant was not merely present at the scene of the crime, but rather that the defendant knowingly participated in the execution of the robbery and murder of the victim. State v. Webb, 750 So. 2d 479, 2000 La. App. LEXIS 63 (Jan. 26, 2000), writ denied by La. 2000-0593, 775 So. 2d 1078, 2000 La. LEXIS 3422 (La. Dec. 8, 2000).

Defendant’s conviction for armed robbery was set aside because evidence showed that although defendant attacked store clerk, nothing was taken and there was no demand for money or goods; the evidence did not prove, beyond a reasonable doubt, that defendant possessed the intent to take anything from the store. State v. Stone, 615 So. 2d 38, 1993 La. App. LEXIS 977 (Mar. 3, 1993), writ of certiorari denied by 623 So. 2d 1302, 1993 La. LEXIS 2384 (La. 1993).

Defendant’s use of a gun to hijack a car proved his specific intent to permanently deprive the owner, an element of theft La. Rev. Stat. Ann. § 14:67 and therefore of armed robbery under § 14:64, even though the car was subsequently recovered; intent to deprive was inferable under former La. Rev. Stat. Ann. §15:445 (now La. Code Evid. Ann. art. 404). State v. Eason, 460 So. 2d 1139, 1984 La. App. LEXIS 10083 (Dec. 5, 1984), writ of certiorari denied by 463 So. 2d 1317, 1985 La. LEXIS 8056 (La. 1985).

Defendant, who waited for two companions in a car while the companions robbed a store and who was found carrying money stolen from the store, was properly tried as a principal for the armed robbery of a convenience store; evidence was sufficient to support a finding that defendant specifically intended to deprive the victim of the money. State v. Antoine, 444 So. 2d 334, 1983 La. App. LEXIS 9999 (Dec. 22, 1983).

Trial court under La. Code Crim. Proc. art. 807 properly refused a defendant’s requested special charge to the jury that armed robbery as defined in La. Rev. Stat. Ann. § 14:64 was a crime of specific intent. State v. May, 339 So. 2d 764, 1976 La. LEXIS 5353 (Nov. 8, 1976).

Where a victim testified that defendant asked for a ride and then attempted to rob him at gunpoint, defendant’s specific criminal intent to commit attempted armed robbery, which was required under La. Rev. Stat. Ann. §§ 14:64 and 14:27 for a conviction, could be inferred from the circumstances pursuant to former La. Rev. Stat. Ann. § 15:445 (now La. Code Evid. Ann. art. 404); hence, on appeal the court affirmed defendant’s conviction for attempted armed robbery and the sentence imposed. State v. Owens, 301 So. 2d 591, 1974 La. LEXIS 4031 (Oct. 11, 1974).

• Jury Instructions

•• Particular Instructions

••• General Overview. — In defendant’s trial for armed robbery, a special jury instruction regarding the use of a toy gun, read in conjunction with the definition of a dangerous weapon, was pertinent and correct where there was evidence presented that the gun used by defendant might have been a toy gun. The charge was not included in the general charge and did not require qualification, limitation, or explanation; although the jurors requested that the instruction be reread, there did not appear to be any confusion amongst the jurors that indicated a need for further explanation. State v. Woods, 713 So. 2d 1231, 1998 La. App. LEXIS 2247 (June 29, 1998), writ denied by La. 98-3041, 741 So. 2d 1281, 1999 La. LEXIS 917 (La. Apr. 1, 1999).

District court did not err in refusing to give defendant’s requested special charge to the jury relative to the unauthorized use of movables based on defendant’s contention that he had no intent to permanently deprive the victim of the possession of his car because the jury had more than enough information to understand that if defendant was guilty only of unauthorized use, it should not return a verdict of guilty of armed robbery, a violation of La. Rev. Stat. Ann. § 14:64. State v. Mead, 377 So. 2d 79, 1979 La. LEXIS 7599 (Nov. 12, 1979).

••• Lesser Included Offenses. — Contrary to defendant’s argument, the evidence was not sufficient to support a jury instruction of manslaughter in defendant’s murder trial as the evidence supported the conclusion that the murder was committed in the process of a robbery of the victim, not theft. State v. Goodley, 820 So. 2d 478, 2002 La. LEXIS 2166 (June 21, 2002).

Trial court did not commit reversible error by failing to include first-degree robbery among the responsive verdicts available to the jury in defendant’s trial for armed robbery pursuant to La. Rev. Stat. Ann. § 14:64 where both victims testified that they saw a gun, that it was pointed at them, and that they were scared for their lives. State v. Moorehead, 524 So. 2d 105, 1988 La. App. LEXIS 447 (Apr. 12, 1988).

•• Requests to Charge. — Given that one of the special jury charges requested by a defendant on trial for armed robbery was withdrawn and another was included in the general instructions, a trial court did not err in refusing to give the requested charges. State v. Marchese, 430 So. 2d 1303, 1983 La. App. LEXIS 8294 (Apr. 5, 1983).

Trial court under La. Code Crim. Proc. art. 807 properly refused a defendant’s requested special charge to the jury that armed robbery as defined in La. Rev. Stat. Ann. § 14:64 was a crime of specific intent. State v. May, 339 So. 2d 764, 1976 La. LEXIS 5353 (Nov. 8, 1976).

• Verdicts

•• Unanimity. — Defendant’s conviction of attempted armed robbery by a verdict of 11 to 1 was not unconstitutional. State v. Coleman, 470 So. 2d 590, 1985 La. App. LEXIS 9752 (May 29, 1985).

• Sentencing

•• Appeals

••• General Overview. — Defendant’s 49 and ½ year sentence for armed robbery as a second felony offender was not constitutionally excessive, where (1) efendant pointed a gun at the night auditors, placing their lives at risk, (2) the victims were terrified and thought that they were going to die, and (3) defendant was a violent man who committed another armed robbery right after the underlying robbery; the fact that his prior conviction was for a non-violent offense did not make his present sentence excessive. State v. Taylor, 880 So. 2d 831, 2004 La. App. LEXIS 690 (Mar. 30, 2004), writ denied by La. 2004-1251, 896 So. 2d 1025, 2005 La. LEXIS 851 (La. Mar. 24, 2005).

Where a defendant convicted of two counts of armed robbery was sentenced to concurrent sentences of 35 years at hard labor, the appellate court affirmed the sentences as within the statutory range. State v. Hartwell, 866 So. 2d 899, 2004 La. App. LEXIS 53 (Jan. 27, 2004), writ denied by La. 2004-0448, 876 So. 2d 832, 2004 La. LEXIS 2217 (La. June 25, 2004).

Defendant’s 99-year sentence for armed robbery was not excessive considering that the armed robbery resulted in the death of the store owner and that it was one of three robberies committed during a 13-hour crime spree. State v. Perrilloux, 864 So. 2d 843, 2003 La. App. LEXIS 3681 (Dec. 30, 2003), writ denied by La. 2004-0418, 876 So. 2d 830, 2004 La. LEXIS 2212 (La. June 25, 2004).

Defendant’s sentence of 10 years’ imprisonment without benefits upon his conviction for armed robbery was not excessive; the sentence was the minimum permitted by La. Rev. Stat. Ann. § 14:64. State v. King, 856 So. 2d 243, 2003 La. App. LEXIS 2807 (Oct. 9, 2003).

Trial court did not abuse its discretion in sentencing defendant to four terms of 99 years at hard labor, to be served consecutively, for his convictions of four counts of armed robbery, a second felony offender, because the separate acts of armed robbery logically could not be considered as part of a common scheme or plan, the trial court considered the sentencing guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1, the trial court articulated particular reasons for imposing consecutive sentences for each individual count within the two distinct criminal acts or transactions, and the trial court noted the absence of any mitigating factors to justify any sentence other than the harshest type for the second felony offender. State v. Dempsey, 844 So. 2d 1037, 2003 La. App. LEXIS 1066 (Apr. 2, 2003), writ denied by La. 2003-1917, 876 So. 2d 823, 2004 La. LEXIS 2189 (La. June 25, 2004).

Where defense counsel orally objected to defendant’s sentence of 40 years at hard labor without benefit of probation, parole, or suspension of sentence for defendant’s conviction for armed robbery, but did not assign any error, defendant’s failure to state specific ground for reversal in a motion for reconsideration, defendant’s objection was not properly before the court and the sentence for armed robbery was affirmed. State v. Griffin, 839 So. 2d 1148, 2003 La. App. LEXIS 616 (Mar. 5, 2003).

Sentence of 50 years at hard labor, without benefit of probation, parole or suspension of sentence, for armed robbery conviction, La. Rev. Stat. Ann. § 14:64, was affirmed because defendant was precluded from raising a claim of excessive sentence on appeal pursuant to La. Code Crim. Proc. Ann. art. 881.1, and moreover, failed to show that the sentence imposed was constitutionally excessive when he had two prior convictions for burglary, one prior conviction for possession of a firearm by a convicted felon, and offered no testimony as to any mitigating circumstances. State v. Hamilton, 834 So. 2d 567, 2002 La. App. LEXIS 3854 (Dec. 4, 2002), writ denied by La. 2003-1641, 874 So. 2d 163, 2004 La. LEXIS 1791 (La. May 21, 2004).

Defendant faced up to 99 years at hard labor without benefits on a conviction for armed robbery in violation of La. Rev. Stat. Ann. § 14:64, but the trial court only imposed a sentence of 40 years without benefits, with credit for time served; considering that defendant not only planned the crime, but that it was carried out against a defenseless, elderly victim, the appellate court held that the 40 year sentence imposed by the trial court did not violate La. Const. art. 1, § 20 in that it was well within the trial court’s discretion, the sentence was not disproportionate to the crime committed, and it did not shock the appellate court’s sense of justice. State v. Jeselink, 799 So. 2d 684, 2001 La. App. LEXIS 2424 (Oct. 31, 2001).

Trial court did not abuse its discretion in imposing a sentence of 49 and ½ years on a defendant convicted of armed robbery under La. Rev. Stat. Ann. § 14:64, which set forth a sentencing range of not less than 10 nor more than 99 years; the sentence was not excessive or in violation of La. Const. art. I, § 20 (1974) where the judge imposing sentence found that there was an undue risk that defendant would commit another crime if not institutionalized. State v. White, 792 So. 2d 146, 2001 La. App. LEXIS 1809 (July 30, 2001), writ denied by La. 2001-2439, 824 So. 2d 1190, 2002 La. LEXIS 2621 (La. Sept. 13, 2002).

Sentence of 99 years at hard labor without the benefit of parole, probation or suspension of sentence for armed robbery, La. Rev. Stat. Ann. § 14:64B, was upheld on review as not excessive under La. Const. art. I, § 20 where the sentence was within the statutory maximum, the defendant was a fourth felony offender who committed the offense days after release from correctional department authority, and defendant was a principal to the armed robbery in which the victim was killed, even though the defendant claimed he was a lookout; the court found the sentence was not grossly disproportionate so as to shock anyone’s sense of justice under the circumstances and was adequately supported by facts as required by La. Code Crim. Proc. Ann. art. 894.1. State v. Jones, 808 So. 2d 609, 2001 La. App. LEXIS 975 (May 11, 2001), writ denied by La. 2001-1698, 815 So. 2d 93, 2002 La. LEXIS 1445 (La. May 3, 2002).

Although defendant was given an illegally lenient sentence under La. Rev. Stat. Ann. § 14:64, former La. Rev. Stat. Ann. § 15:529.1A(1)(a) (now La. Rev. Stat. Ann. § 14:64) in effect at the time of the commission of the underlying offense at the time of re-sentencing did not allow a reviewing court to correct the error because the State failed to preserve the error for appeal by filing a timely motion to reconsider sentence in the district court; thus by subsequently raising the issue on appeal, the reviewing court could not set aside an illegally lenient sentence. State v. McGinnis, 768 So. 2d 216, 2000 La. App. LEXIS 2110 (Aug. 29, 2000).

Sentence of 16 and one-half years’ imprisonment at hard labor without possibility of parole, probation, or suspension of sentence, on a conviction for armed robbery, was not constitutionally excessive, where there was physical harm to a victim, where the defendant pointed a cocked nine millimeter automatic weapon at the victims, and where the defendant’s conduct threatened great bodily harm or death to more than one person. State v. James, 754 So. 2d 429, 2000 La. App. LEXIS 577 (Mar. 10, 2000), writ denied by La. 2000-0956, 786 So. 2d 113, 2001 La. LEXIS 743 (La. Mar. 9, 2001).

Sentence of 15 years’ hard labor without benefit of parole, probation, or suspension of sentence for a conviction of armed robbery imposed upon defendant, a 16-year-old first time felony offender, was not constitutionally excessive or a manifest abuse of the trial court’s discretion; the sentence was not grossly disproportionate to the offense and did not impose needless pain and suffering and the trial court had properly taken into account defendant’s mental condition. State v. Bowers, 746 So. 2d 82, 1999 La. App. LEXIS 2654 (Sept. 28, 1999).

Trial court did not abuse its discretion when it sentenced an individual convicted of two counts of armed robbery to 60 years at hard labor on each count, which were to run consecutively, because it was within the sentencing range provided for in La. Rev. Stat. Ann. § 14:64(b) and because, based on the fact that the individual had a propensity for violent behavior and had prior criminal history, the record supported the sentence under La. Code Crim. Proc. Ann. art. 881.4(D) State v. Wilson, 742 So. 2d 957, 1999 La. App. LEXIS 2208 (July 27, 1999), writ denied by La. 1999-2583, 754 So. 2d 935, 2000 La. LEXIS 454 (La. Feb. 11, 2000), writ denied in part by, remanded by La. 2001-1464, 2002 La. LEXIS 952 (La. Mar. 15, 2002).

Defendant’s sentence of 60 years imprisonment at hard labor for armed robbery was not constitutionally excessive under La. Const. art. I, § 20 where the sentencing range for armed robbery under La. Rev. Stat. Ann. § 14:64 was five to 99 years without benefit of parole, probation or suspension of sentence, it was defendant’s fourth felony, three of which involved guns, and the trial judge believed that defendant was likely to commit other such acts if released. State v. Marshall, 729 So. 2d 101, 1999 La. App. LEXIS 327 (Feb. 23, 1999).

Appellate court would not correct a sentence imposed on the defendant for two counts of armed robbery so as to provide that the 33 years of imprisonment would be without benefit of parole, probation, or suspension of sentence pursuant to La. Rev. Stat. Ann. § 14:64 because the state did not seek review of the sentence. State v. Daniels, 473 So. 2d 873, 1985 La. App. LEXIS 9549 (July 9, 1985), writ of certiorari denied by 478 So. 2d 1233, 1985 La. LEXIS 10129 (La. 1985), remanded by La. App. 2000-0850, 773 So. 2d 229, 2000 La. App. LEXIS 2809 (La.App. 4 Cir. Nov. 8, 2000).

Sentence of 25 years at hard labor, without benefit of parole, probation, or suspension, for armed robbery, a violation of La. Rev. Stat. Ann. § 14:64, was not excessive but was particularized to defendant and based on a consideration of the mitigating and aggravating factors as set forth in La. Code Crim. Proc. Ann. art. 894.1, including defendant’s age, substantial history of arrests, convictions, and behavior in the detention facility, and display of a callous disregard for human life by his unprovoked attack on the victim. State v. Autin, 481 So. 2d 1039, 1985 La. App. LEXIS 10549 (June 28, 1985).

Although appellate court found that defendant’s sentence for attempted armed robbery was illegally lenient because it did not provide the sentencing restrictions mandated by La. Rev. Stat. Ann. § 14: 64, the State did not object to the sentence when it was imposed, and did not call attention to the error either by pleading or appellate brief; consequently, although La. Code Crim. Proc. Ann. art. 882 gave authority to the appellate court to correct an illegally lenient sentence if an “application” was made by the State, the court declined to make such correction in defendant’s case for lack of the requisite “application.” State v. Robertson, 459 So. 2d 581, 1984 La. App. LEXIS 9956 (Nov. 13, 1984).

A trial judge did not state that defendants’ sentences for attempted armed robbery were to be served without benefit of parole, probation or suspension of sentence; however, neither defendants nor the prosecution raised the issue on appeal and defendants alone sought appellate review; thus, the appellate court ignored the sentencing error. State v. Singleton, 454 So. 2d 353, 1984 La. App. LEXIS 9323 (July 31, 1984).

Amended sentence of 33 years at hard labor without probation, parole, or suspension of sentence was not excessive in violation of La. Const. art. 1, § 20 (1974), because it was the minimum allowable under the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, for a second offender convicted of armed robbery, a violation of La. Rev. Stat. Ann. § 14:64. State v. Phillips, 448 So. 2d 243, 1984 La. App. LEXIS 8516 (Apr. 3, 1984), reversed in part by 452 So. 2d 1178, 1984 La. LEXIS 9409 (La. 1984).

•• Capital Punishment

••• Aggravating Circumstances. — Death sentence imposed on a mentally retarded first-degree murderer was upheld on appeal since (1) the prosecutor’s closing argument at the sentencing hearing did not prejudice the jurors, (2) the evidence supported the aggravating circumstance of armed robbery, and (3) the sentence was not disproportionate to that imposed in similar cases. State v. Lindsey, 428 So. 2d 420, 1983 La. LEXIS 9910 (Feb. 23, 1983), writ of certiorari denied by 464 U.S. 908, 104 S. Ct. 261, 104 S. Ct. 262, 104 S. Ct. 263, 78 L. Ed. 2d 246, 78 L. Ed. 2d 247, 1983 U.S. LEXIS 1907, 52 U.S.L.W. 3291 (1983).

••• Cruel & Unusual Punishment. — Where the jury found that defendant committed a murder during the commission of an armed robbery, that was a sufficient aggravating circumstance to support a verdict and punishment by the death penalty. State v. Scales, 655 So. 2d 1326, 1995 La. LEXIS 1384 (May 22, 1995), writ of certiorari denied by 516 U.S. 1050, 116 S. Ct. 716, 133 L. Ed. 2d 670, 1996 U.S. LEXIS 130, 64 U.S.L.W. 3466 (1996).

•• Concurrent Sentences. — Trial court did not abuse its sentencing discretion in imposing on defendant the maximum sentences for the offenses of attempted armed robbery, La. Rev. Stat. Ann. §§ 14:64 and 14:27, and attempted second degree murder, La. Rev. Stat. Ann. §§ 14:30.1 and 14:27, which amounted to 49 ½ years and 50 years respectively, and ordering that they run concurrently; defendant created a risk of death or great bodily harm to the victim during the commission of the offense, he had a previous felony conviction for second degree murder, and his sentence was one-half as long as it could have been; thus, defendant’s sentence was not excessive under La. Const. art. I, § 20. State v. Robicheaux, 865 So. 2d 149, 2003 La. App. LEXIS 3678 (Dec. 30, 2003), writ denied by La. 2004-0381, 876 So. 2d 830, 2004 La. LEXIS 2211 (La. June 25, 2004).

Defendants’ sentences, imposed upon convictions for aggravated kidnapping, armed robbery, aggravated rape, and aggravated crime against nature, were not constitutionally excessive or a manifest abuse of the trial court’s discretion; although under La. Code Crim. Proc. Ann. art. 883, there was a presumption in favor of concurrent sentences, consecutive sentences were properly imposed based on the serious nature of the offenses, defendants’ need for treatment, and the fact that the victim was pregnant. State v. Hester, 746 So. 2d 95, 1999 La. App. LEXIS 2649 (Sept. 28, 1999), writ denied by La. 1999-3217, 760 So. 2d 342, 2000 La. LEXIS 1207 (La. Apr. 20, 2000).

•• Consecutive Sentences. — Sentences imposed for armed robbery and theft were not unconstitutionally excessive because a trial court considered the criteria required under La. Code Crim. Proc. Ann. art. 894.1, and the sentences imposed were within the applicable ranges; although the trial court erred by failing to reference La. Code Crim. Proc. Ann. art. 883 when imposing consecutive sentences, the error was harmless because the record supported the trial court’s decision based on the fact that defendant used cruelty against an elderly victim and a co-conspirator, defendant directed the use of a weapon during the crime, defendant was a fourth felony offender, defendant had been previously convicted of armed robbery, and defendant was the mastermind of the crime. State v. Asad, 870 So. 2d 455, 2004 La. App. LEXIS 821 (Apr. 7, 2004).

Where defendant and three accomplices abducted, robbed, and shot a pizza delivery driver, defendant was properly convicted of armed robbery and sentenced to 40 years to be served consecutive to any other terms defendant was sentenced to serve. State v. Moore, 865 So. 2d 227, 2004 La. App. LEXIS 75 (Jan. 28, 2004), writ denied by La. 2004-0507, 877 So. 2d 142, 2004 La. LEXIS 2305 (La. July 2, 2004).

Record supported a trial court’s imposition of consecutive sentences for attempted second degree murder, in violation of La. Rev. Stat. Ann. §§ 14:30.1, and 14:27 and armed robbery, in violation of La. Rev. Stat. Ann. § 14:64, where trial court noted the victim’s age, defendant’s lack of remorse and the victim’s impact statement which indicated that the victim was required to take medication since the incident and that for quite some time was afraid to leave her home. State v. Gay, 830 So. 2d 356, 2002 La. App. LEXIS 3192 (Oct. 23, 2002).

Given that a trial court complied with La. Code Crim. Proc. Ann. art. 894.1 and, although, if a defendant were convicted of two or more offenses based on the same act or transaction, or constituting parts of a common scheme or plan, the terms of imprisonment should be served concurrently unless the trial court expressly directed that some or all be served consecutively, La. Code Crim. Proc. Ann. art. 883, it was within the discretion of the trial court to impose consecutive sentences upon convictions for aggravated kidnapping, La. Rev. Stat. Ann. § 14:44, and three counts of armed robbery, La. Rev. Stat. Ann. § 14:64(A). State v. Arvie, 709 So. 2d 810, 1998 La. App. LEXIS 178 (Feb. 4, 1998), writ denied by La. 98-2461, 736 So. 2d 827, 1999 La. LEXIS 275 (La. Jan. 29, 1999), writ denied by La. 2003-2706, 885 So. 2d 572, 2004 La. LEXIS 3173 (La. Oct. 29, 2004).

•• Corrections, Modifications & Reductions

••• General Overview. — Defendant was entitled to correction of the minutes of his sentence for armed robbery in violation of La. Rev. Stat. Ann. § 14:64 because the sentence was illegally lenient in that it failed to specify the parole restrictions as required by § 14:64. Defendant was entitled to correction of the minutes of his sentence for armed robbery because the sentence was illegally lenient in that it failed to specify the parole restrictions as required by § 14:64; but the time for filing a motion to reconsider sentence begins from the imposition of the sentence, as opposed to the date that a sentence is ministerially corrected. State v. Kanjanabout, 783 So. 2d 648, 2001 La. App. LEXIS 868 (May 2, 2001), writ denied by La. 2001-1741, 815 So. 2d 95, 2002 La. LEXIS 1451 (La. May 3, 2002).

Sentencing provision of La. Rev. Stat. Ann. § 14:64, armed robbery, provided for imprisonment at hard labor for not less than 5 years (now 10 years) and not more than 99 years, without benefit of parole, probation or suspension of sentence. The sentencing court had failed to include that defendant’s sentence was imposed without benefit of parole, probation or suspension of sentence; an appellate court cannot correct an illegally lenient sentence, when a defendant appeals and the prosecution does not complain. State v. Wilson, 526 So. 2d 348, 1988 La. App. LEXIS 1097 (May 12, 1988), writ denied by 541 So. 2d 851, 1989 La. LEXIS 1004 (La. 1989).

Appellate court would not correct a sentence imposed on the defendant for two counts of armed robbery so as to provide that the 33 years of imprisonment would be without benefit of parole, probation, or suspension of sentence pursuant to La. Rev. Stat. Ann. § 14:64 because the state did not seek review of the sentence. State v. Daniels, 473 So. 2d 873, 1985 La. App. LEXIS 9549 (July 9, 1985), writ of certiorari denied by 478 So. 2d 1233, 1985 La. LEXIS 10129 (La. 1985), remanded by La. App. 2000-0850, 773 So. 2d 229, 2000 La. App. LEXIS 2809 (La.App. 4 Cir. Nov. 8, 2000).

••• Clerical Errors. — Defendant, who was convicted of attempted armed robbery, was erroneously sentenced for first-degree robbery, but his 30-year sentence was within the guidelines for attempted armed robbery, and the record adequately articulated the trial judge’s reasoning; the verdict was therefore amended to correctly reflect his conviction for attempted armed robbery and otherwise affirmed. State v. Varnado, 753 So. 2d 850, 1999 La. App. LEXIS 3085 (Sept. 22, 1999), writ denied by La. 1999-3187, 760 So. 2d 341, 2000 La. LEXIS 1221 (La. Apr. 20, 2000).

••• Illegal Sentences. — Where defendant was 15 years old and was a first-felony offender but had several misdemeanor convictions as a juvenile, defendant’s sentence of not less than five and not more than 99 years at hard labor, without the benefit of parole, probation, or suspension of sentence upon his conviction for armed robbery was not an excessive sentence. State v. Washington, 793 So. 2d 376, 2001 La. App. LEXIS 1799 (July 18, 2001).

Sentence of 16 and one-half years’ imprisonment at hard labor without possibility of parole, probation, or suspension of sentence, on a conviction for armed robbery, was not constitutionally excessive, where there was physical harm to a victim, where the defendant pointed a cocked nine millimeter automatic weapon at the victims, and where the defendant’s conduct threatened great bodily harm or death to more than one person. State v. James, 754 So. 2d 429, 2000 La. App. LEXIS 577 (Mar. 10, 2000), writ denied by La. 2000-0956, 786 So. 2d 113, 2001 La. LEXIS 743 (La. Mar. 9, 2001).

Under La. Rev. Stat. Ann. § 14:64 and La. Code Crim. Proc. Ann. art. 882, the defendant’s corrected sentence was properly vacated and remanded for resentencing because the record did not reflect that the resentencing judge adequately considered the intent of the original sentencing judge. State v. Desdunes, 579 So. 2d 452, 1991 La. LEXIS 1557 (May 24, 1991), overruled by State v. Harris, La. 93-1098, 665 So. 2d 1164, 1996 La. LEXIS 27 (La. Jan. 5, 1996).

Under La. Rev. Stat. Ann. § 14:64 and La. Code Crim. Proc. Ann. art. 882, the resentencing judge did not adequately consider the intent of the original sentencing judge when it corrected the defendant’s sentence and therefore the corrected sentence was properly vacated and remanded for resentencing. State v. Washington, 578 So. 2d 1150, 1991 La. LEXIS 1559 (May 24, 1991), overruled in part by State v. Harris, La. 93-1098, 665 So. 2d 1164, 1996 La. LEXIS 27 (La. Jan. 5, 1996).

Defendant’s sentence for armed robbery of two 35 year concurrent sentences, were imposed with benefit of probation, parole and suspension available, rather than without, in contravention of the penal provision of La. Rev. Stat. Ann. § 14:64; such a sentence was illegally lenient necessitating its vacation and a remand for resentencing. State v. George, 570 So. 2d 46, 1990 La. App. LEXIS 2318 (Oct. 11, 1990).

Sentence for armed robbery of imprisonment at hard labor for 10 years was illegally lenient. State v. Brown, 563 So. 2d 527, 1990 La. App. LEXIS 1559 (June 6, 1990).

Sentencing provision of La. Rev. Stat. Ann. § 14:64, armed robbery, provided for imprisonment at hard labor for not less than 5 years (now 10 years) and not more than 99 years, without benefit of parole, probation or suspension of sentence. The sentencing court had failed to include that defendant’s sentence was imposed without benefit of parole, probation or suspension of sentence; an appellate court cannot correct an illegally lenient sentence, when a defendant appeals and the prosecution does not complain. State v. Wilson, 526 So. 2d 348, 1988 La. App. LEXIS 1097 (May 12, 1988), writ denied by 541 So. 2d 851, 1989 La. LEXIS 1004 (La. 1989).

Although appellate court found that defendant’s sentence for attempted armed robbery was illegally lenient because it did not provide the sentencing restrictions mandated by La. Rev. Stat. Ann. § 14: 64, the State did not object to the sentence when it was imposed, and did not call attention to the error either by pleading or appellate brief; consequently, although La. Code Crim. Proc. Ann. art. 882 gave authority to the appellate court to correct an illegally lenient sentence if an “application” was made by the State, the court declined to make such correction in defendant’s case for lack of the requisite “application.” State v. Robertson, 459 So. 2d 581, 1984 La. App. LEXIS 9956 (Nov. 13, 1984).

Sentences imposed on defendants convicted of attempted armed robbery were illegally lenient in that they did not contain the statutorily required specification that those sentences were to be served without benefit of parole, probation or suspension, under La. Rev. Stat. Ann. §§ 14:64 and 14:27, so those sentences were corrected to reflect the required condition. State v. Gayden, 452 So. 2d 783, 1984 La. App. LEXIS 8997 (June 11, 1984).

Pursuant to La. Rev. Stat. Ann. § 14:64(B), a sentence for armed robbery was to be served without benefit of parole, probation or suspension of sentence, and where the trial court failed to include this required language in his sentence, the sentence was illegal. State v. Johnson, 439 So. 2d 636, 1983 La. App. LEXIS 9404 (Oct. 11, 1983), reversed in part by 452 So. 2d 1177, 1984 La. LEXIS 9408 (La. 1984).

•• Cruel & Unusual Punishment. — Where defendant was convicted and sentenced to a 50-year habitual offender term for armed robbery, the sentence was not excessive where, based on the statutory provisions in effect as of the date of the offense charged the trial court was required to impose an habitual offender sentence of at least 49 ½ years; the sentence imposed was only 6 months greater than the statutory minimum and defendant, who was only age 23 at the time of sentencing, had prior armed robbery convictions and he also had convictions for purse snatching and attempted first-degree robbery, and he committed the instant robbery only 31 days after having been released from prison on a prior offense. State v. Peden, 875 So. 2d 934, 2004 La. App. LEXIS 1372 (May 26, 2004).

Where defendant pled guilty to two counts of robbery while armed with a firearm, and one count of second degree kidnapping, defendant had exhibited extreme and deliberate cruelty to the three victims, all of whom were particularly vulnerable due to age or handicap, and one victim sustained permanent injury from being pistol whipped; while defendant was only 19, and presented evidence of a “harsh” upbringing, defendant’s concurrent sentences of 55 years on the armed robbery counts, and 30 years for the kidnapping offense, all without benefit of parole, probation or suspension of sentence, were not excessive or grossly disproportionate. State v. Dearbone, 873 So. 2d 880, 2004 La. App. LEXIS 1174 (May 12, 2004), writ denied by La. 2004-1720, 888 So. 2d 195, 2004 La. LEXIS 3442 (La. Nov. 19, 2004).

Sentences imposed for armed robbery and theft were not unconstitutionally excessive because a trial court considered the criteria required under La. Code Crim. Proc. Ann. art. 894.1, and the sentences imposed were within the applicable ranges; although the trial court erred by failing to reference La. Code Crim. Proc. Ann. art. 883 when imposing consecutive sentences, the error was harmless because the record supported the trial court’s decision based on the fact that defendant used cruelty against an elderly victim and a co-conspirator, defendant directed the use of a weapon during the crime, defendant was a fourth felony offender, defendant had been previously convicted of armed robbery, and defendant was the mastermind of the crime. State v. Asad, 870 So. 2d 455, 2004 La. App. LEXIS 821 (Apr. 7, 2004).

Where trial court sentenced defendant as a second felony offender, after he had been found guilty of armed robbery and simple escape, to 60 years at hard labor without benefit of parole, probation or suspension of sentence for the armed robbery conviction, and a sentence of 5 years at hard labor for the simple escape conviction, where it considered the pre-sentence investigation report containing information about defendant’s personal history, prior criminal record, the seriousness of the offenses, and the likelihood of rehabilitation. State v. Wilson, 867 So. 2d 988, 2004 La. App. LEXIS 495 (Mar. 5, 2004), writ denied by La. 2004-0934, 883 So. 2d 1006, 2004 La. LEXIS 2745 (La. Oct. 1, 2004).

Trial court did not abuse its sentencing discretion in imposing on defendant the maximum sentences for the offenses of attempted armed robbery, La. Rev. Stat. Ann. §§ 14:64 and 14:27, and attempted second degree murder, La. Rev. Stat. Ann. §§ 14:30.1 and 14:27, which amounted to 49 ½ years and 50 years respectively, and ordering that they run concurrently; defendant created a risk of death or great bodily harm to the victim during the commission of the offense, he had a previous felony conviction for second degree murder, and his sentence was one-half as long as it could have been; thus, defendant’s sentence was not excessive under La. Const. art. I, § 20. State v. Robicheaux, 865 So. 2d 149, 2003 La. App. LEXIS 3678 (Dec. 30, 2003), writ denied by La. 2004-0381, 876 So. 2d 830, 2004 La. LEXIS 2211 (La. June 25, 2004).

Trial court erred in resentencing defendant to five years incarceration, a term less than the mandatory minimum of ten years prescribed for armed robbery, La. Rev. Stat. Ann. § 14:64, because the mandatory minimum sentence was not shown by clear and convincing evidence to be constitutionally excessive; the trial court was not at liberty to sentence defendant below the statutorily provided mandatory minimum sentence of ten years on the plea or armed robbery. State v. Hernandez, 860 So. 2d 94, 2003 La. App. LEXIS 2849 (Oct. 15, 2003).

Fifteen-year sentence for armed robbery under La. Rev. Stat. Ann. § 14:64 was not an abuse of discretion, did not shock the sense of justice, and was not constitutionally excessive under La. Const. art. I, § 20, given defendant’s prior conviction for burglary, negative comments about defendant’s work history, and defendant’s threats to the victim at the time of the offense. State v. McCall, 852 So. 2d 1162, 2003 La. App. LEXIS 2302 (Aug. 20, 2003), writ denied by La. 2004-0039, 888 So. 2d 858, 2004 La. LEXIS 3825 (La. Dec. 17, 2004).

Where cashier, and two witnesses all testified to the armed robber’s race, physical description, and clothing, and co-defendant’s testimony was corroborated by the testimony and video surveillance photographs, the evidence was sufficient to sustain defendant’s conviction, and defendant’s sentence of 100 years as a second felony offender, without benefit of parole, probation or suspension of sentence, was not excessive, especially in light of the fact that defendant actually had six prior armed robberies in 1997, and fired upon the two witnesses who briefly pursued defendant’s vehicle. State v. Turner, 850 So. 2d 811, 2003 La. App. LEXIS 1804 (June 19, 2003), writ denied by La. 2003-2170, 865 So. 2d 74, 2004 La. LEXIS 303 (La. Jan. 30, 2004).

Where defendant actually committed armed robbery, in violation of La. Rev. Stat. Ann. § 14:64, and was a fourth offender, but the state agreed to accept his guilty plea to aggravated burglary, a violation of La. Rev. Stat. Ann. § 14:60, the sentence imposed of 12 years at hard labor was not unconstitutionally excessive, but was in fact lenient because it was only 40 percent of what the trial court could have been imposed. State v. Odell, 850 So. 2d 749, 2003 La. App. LEXIS 1677 (June 5, 2003).

Where the evidence showed that defendant was on probation at the time a robbery of a jewelry store was committed, he used a stolen car during the offense, a large amount of money was taken, and a co-defendant fired shots at other people during their attempt to flee the scene, a trial court did not abuse its discretion in sentencing defendant to 40 years for a first offender conviction for armed robbery; the sentence was not unconstitutionally excessive because it was within the range found acceptable for first offenders convicted of armed robbery. State v. Smith, 839 So. 2d 1, 2003 La. LEXIS 17 (Jan. 14, 2003).

Sentence of 99 years imprisonment at hard labor on each of 8 separate counts of armed robbery was not excessive, where defendant was on parole at time he committed them, he told the court that he enjoyed committing the robberies, the victims were placed in grave danger and could easily have been killed, and defendant was obviously a career criminal. State v. Smothers, 836 So. 2d 559, 2002 La. App. LEXIS 4156 (Dec. 30, 2002), writ denied by La. 2003-0447, 855 So. 2d 329, 2003 La. LEXIS 2924 (La. Oct. 10, 2003).

Where defendant faced a sentence exposure of 10 to 99 years for armed robbery, his sentence of 18 years was not excessive. State v. Floyd, 830 So. 2d 384, 2002 La. App. LEXIS 3195 (Oct. 23, 2002), writ denied by La. 2002-2769, 840 So. 2d 1212, 2003 La. LEXIS 984 (La. Apr. 4, 2003).

Where the record indicated that defendant brutalized his victims both physically and emotionally during his armed robbery, and the trial judge stated that the crime was one of the most brutal sadistic and vicious crimes that he had seen, there was ample support in the record to impose concurrent sentences of 75 years in prison at hard labor, without benefit of parole, probation or suspension of sentence. State v. Sanborn, 831 So. 2d 320, 2002 La. App. LEXIS 3147 (Oct. 16, 2002), writ denied by La. 2002-3130, 854 So. 2d 346, 2003 La. LEXIS 2642 (La. Sept. 26, 2003), writ denied by 969 So. 2d 623, 2007 La. LEXIS 2827 (La. 2007).

Trial court did not abuse its discretion in imposing a sentence of 49 and ½ years on a defendant convicted of armed robbery under La. Rev. Stat. Ann. § 14:64, which set forth a sentencing range of not less than 10 nor more than 99 years; the sentence was not excessive or in violation of La. Const. art. I, § 20 (1974) where the judge imposing sentence found that there was an undue risk that defendant would commit another crime if not institutionalized. State v. White, 792 So. 2d 146, 2001 La. App. LEXIS 1809 (July 30, 2001), writ denied by La. 2001-2439, 824 So. 2d 1190, 2002 La. LEXIS 2621 (La. Sept. 13, 2002).

Sentence of 99 years at hard labor without the benefit of parole, probation or suspension of sentence for armed robbery, La. Rev. Stat. Ann. § 14:64B, was upheld on review as not excessive under La. Const. art. I, § 20 where the sentence was within the statutory maximum, the defendant was a fourth felony offender who committed the offense days after release from correctional department authority, and defendant was a principal to the armed robbery in which the victim was killed, even though the defendant claimed he was a lookout; the court found the sentence was not grossly disproportionate so as to shock anyone’s sense of justice under the circumstances and was adequately supported by facts as required by La. Code Crim. Proc. Ann. art. 894.1. State v. Jones, 808 So. 2d 609, 2001 La. App. LEXIS 975 (May 11, 2001), writ denied by La. 2001-1698, 815 So. 2d 93, 2002 La. LEXIS 1445 (La. May 3, 2002).

Pursuant to La. Rev. Stat. Ann. § 14:64(B), a defendant’s sentence of 50 years was within the middle portion of the sentencing ranges, and thus, was not constitutionally excessive under La. Const. art. I, § 20. State v. Calvin, 781 So. 2d 827, 2001 La. App. LEXIS 392 (Feb. 28, 2001), writ denied by La. 2001-1112, 805 So. 2d 1182, 2002 La. LEXIS 74 (La. Jan. 4, 2002).

Defendant’s 20-year sentence following his conviction for armed robbery, a violation of La. Rev. Stat. Ann. § 14:64, was not excessive because defendant was 21-years old, had not completed high school, and had a pre-sentencing report that reflected a prior record as a juvenile, at least six prior arrests, and prior two convictions; although defendant did not hold the gun or talk to the victim, he directly aided in the commission of the offense by taking the car keys and driving away with the car. State v. Jones, 779 So. 2d 109, 2001 La. App. LEXIS 218 (Jan. 24, 2001).

Where defendant’s 25 year sentence for armed robbery was barely more than one-quarter of the statutory maximum, and he placed a victim in fear for her life at knife point, the sentence was not purposeless, nor needless, or shocking to the court’s sense of justice. State v. Barber, 749 So. 2d 917, 1999 La. App. LEXIS 3710 (Dec. 30, 1999), writ denied by La. 2000-0519, 775 So. 2d 441, 2000 La. LEXIS 3321 (La. Nov. 27, 2000).

Defendants’ sentences, imposed upon convictions for aggravated kidnapping, armed robbery, aggravated rape, and aggravated crime against nature, were not constitutionally excessive or a manifest abuse of the trial court’s discretion; although under La. Code Crim. Proc. Ann. art. 883, there was a presumption in favor of concurrent sentences, consecutive sentences were properly imposed based on the serious nature of the offenses, defendants’ need for treatment, and the fact that the victim was pregnant. State v. Hester, 746 So. 2d 95, 1999 La. App. LEXIS 2649 (Sept. 28, 1999), writ denied by La. 1999-3217, 760 So. 2d 342, 2000 La. LEXIS 1207 (La. Apr. 20, 2000).

Sentence of 15 years’ hard labor without benefit of parole, probation, or suspension of sentence for a conviction of armed robbery imposed upon defendant, a 16-year-old first time felony offender, was not constitutionally excessive or a manifest abuse of the trial court’s discretion; the sentence was not grossly disproportionate to the offense and did not impose needless pain and suffering and the trial court had properly taken into account defendant’s mental condition. State v. Bowers, 746 So. 2d 82, 1999 La. App. LEXIS 2654 (Sept. 28, 1999).

For two counts of armed robbery, two consecutive sentences of the statutory maximum of 99 years of imprisonment with hard labor without the benefit of parole, probation, or sentence suspension were not excessive where based on his record defendant could have been considered one of the worst offenders regarding armed robbery. State v. Hardaway, 715 So. 2d 507, 1998 La. App. LEXIS 1497 (June 3, 1998), writ denied by La. 98-1888, 730 So. 2d 930, 1998 La. LEXIS 3450 (La. Nov. 13, 1998).

Sentence of 99 years’ imprisonment for defendant’s armed robbery conviction was not constitutionally excessive; trial court articulated sufficient reasons for imposing the sentence, including the victim’s severe injuries, defendant’s premeditation, and defendant’s failure to respond to prior drug rehabilitation efforts. State v. McKinney, 673 So. 2d 1205, 1996 La. App. LEXIS 708 (Apr. 24, 1996), writ denied by La. 96-1595, 707 So. 2d 42, 1997 La. LEXIS 2344 (La. Aug. 27, 1997), writ denied by La. 96-1616, 707 So. 2d 42, 1997 La. LEXIS 2345 (La. Aug. 27, 1997).

Sixty-five years at hard labor without parole for an armed robbery conviction under La. Rev. Stat. Ann. § 14:64 was not excessive under La. Const. art. I, § 20, but was appropriate for defendant, who had a prior burglary conviction, was a drug abuser, and had pointed a gun at a victim during the robbery. State v. Jackson, 612 So. 2d 993, 1993 La. App. LEXIS 60 (Jan. 20, 1993).

Sentence of 50 years’ imprisonment at hard labor without benefit of parole, probation, or suspension of sentence for two counts of armed robbery in violation of La. Rev. Stat. Ann. § 14:64 was not unconstitutionally excessive even though it was defendant’s first felony conviction where the sentences were within the statutory limits, defendant confessed to significant involvement in the drug world, and the offenses were among the most serious crimes in that they involved the threat to human life. State v. West, 561 So. 2d 808, 1990 La. App. LEXIS 1166 (May 9, 1990), writ of certiorari denied by 566 So. 2d 983, 1990 La. LEXIS 1892 (La. 1990).

Eighteen year sentence for armed robbery in violation of La. Rev. Stat. Ann. § 14:64, that was within the statutory guidelines was not excessive where the court considered defendant’s use of a firearm, his attempt to shoot a deputy, his guilty plea, his first offender status, and his youthful age. State v. Anderson, 511 So. 2d 107, 1987 La. App. LEXIS 9932 (July 22, 1987), writ of certiorari denied by 514 So. 2d 1175, 1987 La. LEXIS 10610 (La. 1987).

Defendant’s sentence as a second offender to serve 50 years at hard labor without benefit of parole, probation, or suspension of sentence for armed robbery was not excessive where the sentencing court considered his young age at the time of the offense, his prior criminal record, the presentence investigative report, the facts of the offense, and the fact that he was currently awaiting trial on another armed robbery charge. State v. Shelton, 490 So. 2d 515, 1986 La. App. LEXIS 7124 (June 5, 1986).

Defendant’s sentence of 40 years for armed robbery was not excessive considering his prior adult record and the fact that the sentence was in the lower half of the sentencing range. State v. Green, 471 So. 2d 1049, 1985 La. App. LEXIS 8758 (June 25, 1985).

Thirty-five-year sentence with benefit of parole, probation or sentence suspension was not excessive where it was within the guidelines set out in La. Rev. Stat. Ann. § 14:64 and was imposed to emphasize the seriousness of the offense and to avoid the risk that defendant would commit another crime. State v. Guidry, 457 So. 2d 883, 1984 La. App. LEXIS 9706 (Oct. 10, 1984), writ of certiorari denied by 460 So. 2d 609, 1984 La. LEXIS 10179 (La. 1984).

Defendant’s sentence for armed robbery was adequately particularized and was not excessive because the actual sentence imposed was within the lower range provided for by La. Rev. Stat. Ann. § 14:64, and the extended imprisonment was not needless and purposeless but rather was imposed to negate defendant’s opportunity to commit crimes in the future. State v. Collinsworth, 452 So. 2d 285, 1984 La. App. LEXIS 8957 (June 6, 1984).

A sentence of 50 years without benefit of parole, probation or suspension of sentence, upon a plea of guilty to armed robbery, was not excessive where the defendant had two prior felonies. State v. Carter, 436 So. 2d 652, 1983 La. App. LEXIS 8958 (June 29, 1983), writ of certiorari denied by 440 So. 2d 736, 1983 La. LEXIS 11836 (La. 1983).

In sentencing a defendant convicted of armed robbery to 30 years at hard labor, a trial judge complied with La. Code Crim. Proc. Ann. art. 894.1 and the sentence was not excessive. State v. Marchese, 430 So. 2d 1303, 1983 La. App. LEXIS 8294 (Apr. 5, 1983).

Where a young defendant was convicted of armed robbery and sentenced to 70 years at hard labor without benefit of parole, probation, or suspension of sentence, the sentence was excessive. State v. Williams, 397 So. 2d 1287, 1981 La. LEXIS 7908 (Apr. 6, 1981).

After a conviction for armed robbery, defendant’s sentence to 12 years’ imprisonment at hard labor was appropriate where the trial judge adequately complied with the requirements of La. Code Crim. Proc. Ann. art. 894.1. State v. Green, 390 So. 2d 1253, 1980 La. LEXIS 9051 (Oct. 6, 1980).

In trial for armed robbery, the sentence was excessive where defendant received the maximum sentence of 198 years as a habitual offender under La. Rev. Stat. Ann. § 15:529.1(A)(1), the sentence was twice the maximum for armed robbery under La. Rev. Stat. Ann. § 14:64(B), and the trial court did not state the factual basis for imposing the maximum sentence. State v. Kenner, 384 So. 2d 413, 1980 La. LEXIS 7536 (May 19, 1980).

Sentencing range provided in La. Rev. Stat. Ann. § 14:64 for armed robbery was not cruel and unusual punishment, and defendant’s sentence of 65 years without parole was appropriate in light of his five prior felony convictions and status as a habitual criminal. State v. Ireland, 377 So. 2d 299, 1979 La. LEXIS 7585 (Nov. 12, 1979).

Given that the record of the conviction in the case at bar was introduced, which reflected a defendant’s conviction for armed robbery, and it was shown that the defendant was the same person who had been twice convicted of simple burglary, and the trial judge took judicial notice that the defendant was the same person who had been convicted of armed robbery in his court five weeks before, the defendant was properly determined to be an habitual offender under the provisions of the Habitual Offender Act (Act), La. Rev. Stat. Ann. § 15:529.1; the Act was not vague or ambiguous and it did not violate the constitutional prohibition against cruel and unusual punishment. State v. Lee, 364 So. 2d 1024, 1978 La. LEXIS 5464 (Nov. 13, 1978).

•• Guidelines

••• General Overview. — Because the appellate court could not determine from the sentencing proceedings whether the district court imposed impermissible enhanced sentences for both of defendant’s convictions, nor which of the sentences was enhanced under the habitual offender statute, the appellate court had to vacate the sentences imposed for armed robbery and attempted second-degree murder, and remand the case for resentencing. State v. Small, 850 So. 2d 1019, 2003 La. App. LEXIS 1897 (June 27, 2003), writ denied by La. 2003-2202, 865 So. 2d 75, 2004 La. LEXIS 305 (La. Jan. 30, 2004).

Where defendant pled guilty to armed robbery and possession with intent to distribute a controlled substance, trial court did not abuse its considerable discretion when it deviated from the sentencing guidelines and sentenced defendant to 40 years hard labor. State v. Charles, 827 So. 2d 553, 2002 La. App. LEXIS 2979 (Oct. 2, 2002), writ denied by La. 2002-2707, 840 So. 2d 569, 2003 La. LEXIS 894 (La. Mar. 28, 2003).

Appellate court vacated defendant’s sentence of 5 years for armed robbery as illegally lenient, where the mandatory minimum sentence was 10 years under La. Rev. Stat. Ann. § 14:64, and the trial judge made no findings that a 10-year sentence would be constitutionally excessive. State v. Hernandez, 815 So. 2d 126, 2002 La. App. LEXIS 769 (Mar. 13, 2002), remanded by La. App. 2002-892, 839 So. 2d 281, 2003 La. App. LEXIS 84 (La.App. 5 Cir. Jan. 28, 2003).

Trial court did not abuse its discretion when it sentenced an individual convicted of two counts of armed robbery to 60 years at hard labor on each count, which were to run consecutively, because it was within the sentencing range provided for in La. Rev. Stat. Ann. § 14:64(b) and because, based on the fact that the individual had a propensity for violent behavior and had prior criminal history, the record supported the sentence under La. Code Crim. Proc. Ann. art. 881.4(D) State v. Wilson, 742 So. 2d 957, 1999 La. App. LEXIS 2208 (July 27, 1999), writ denied by La. 1999-2583, 754 So. 2d 935, 2000 La. LEXIS 454 (La. Feb. 11, 2000), writ denied in part by, remanded by La. 2001-1464, 2002 La. LEXIS 952 (La. Mar. 15, 2002).

Individual who pled guilty to armed robbery pursuant to a stipulated plea agreement, which provided that part of the individual’s sentence would be suspended in return for his cooperation, should have been permitted to withdraw his plea of guilty because La. Rev. Stat. Ann. § 14:64(B) specified that the term of imprisonment would be without benefit of parole, probation, or suspension of sentence; accordingly the knowing and voluntary nature of the plea had been vitiated. State v. Falls, 722 So. 2d 394, 1998 La. App. LEXIS 3595 (Dec. 9, 1998), vacated by, remanded by La. 99-0063, 735 So. 2d 628, 1999 La. LEXIS 1602 (La. June 4, 1999).

La. Rev. Stat. Ann. § 14:64 required the sentencing judge to correct defendant’s illegal lenient sentence by imposing a 30-year sentence at hard labor without benefit of parole, probation, or suspension. State v. Bell, 615 So. 2d 382, 1993 La. App. LEXIS 942 (Feb. 25, 1993).

In the state’s prosecution of defendant for aggravated rape, aggravated kidnapping and armed robbery, the trial court did not impose an excessive sentence and did not fail to comply with sentencing guidelines, where defendant had been sentenced to 198 years at hard labor and life imprisonment at hard labor. State v. Toomer, 572 So. 2d 1152, 1990 La. App. LEXIS 2996 (Dec. 18, 1990).

Defendant’s sentence as a second offender to serve 50 years at hard labor without benefit of parole, probation, or suspension of sentence for armed robbery was not excessive where the sentencing court considered his young age at the time of the offense, his prior criminal record, the presentence investigative report, the facts of the offense, and the fact that he was currently awaiting trial on another armed robbery charge. State v. Shelton, 490 So. 2d 515, 1986 La. App. LEXIS 7124 (June 5, 1986).

In a conviction for armed robbery in violation of La. Rev. Stat. Ann. § 14:64, where defendant struck the victim on the head with a weapon, the sentence of 30 years without benefit of parole, probation or suspension of sentence was not excessive. State v. Leday, 442 So. 2d 667, 1983 La. App. LEXIS 9654 (Nov. 22, 1983).

In sentencing a defendant convicted of armed robbery to 30 years at hard labor, a trial judge complied with La. Code Crim. Proc. Ann. art. 894.1 and the sentence was not excessive. State v. Marchese, 430 So. 2d 1303, 1983 La. App. LEXIS 8294 (Apr. 5, 1983).

Defendant’s 30-year sentence without benefit of parole, probation or suspension of sentence, was within the statutory guidelines, but as it appeared defendant’s mental condition could be treated and brought under control, it followed that a 30 year term of imprisonment was not indispensable for the protection of society; appeals court did not conclude that the 30-year sentence was in fact excessive or grossly out of proportion to the severity of the crime. State v. Price, 403 So. 2d 660, 1981 La. LEXIS 10021 (Sept. 8, 1981).

Where a young defendant was convicted of armed robbery and sentenced to 70 years at hard labor without benefit of parole, probation, or suspension of sentence, the sentence was excessive. State v. Williams, 397 So. 2d 1287, 1981 La. LEXIS 7908 (Apr. 6, 1981).

After a conviction for armed robbery, defendant’s sentence to 12 years’ imprisonment at hard labor was appropriate where the trial judge adequately complied with the requirements of La. Code Crim. Proc. Ann. art. 894.1. State v. Green, 390 So. 2d 1253, 1980 La. LEXIS 9051 (Oct. 6, 1980).

Following defendant’s armed robbery conviction in violation of La. Rev. Stat. Ann. § 14:64, the trial court improperly stated that he was not entitled to a diminution in sentence when he was not sentenced as a habitual offender. State v. Dark, 353 So. 2d 723, 1977 La. LEXIS 6761 (Dec. 27, 1977).

Upon sentencing defendant for robbery, the judge’s expression of his personal view that nine years for any armed robbery conviction was inadequate, did not indicate a refusal on his part to give consideration to the full range of penalty prescribed by La. Rev. Stat. Ann. § 14:64. State v. Williams, 341 So. 2d 370, 1976 La. LEXIS 4296 (Dec. 13, 1976).

••• Adjustments & Enhancements

•••• Criminal History

••••• General Overview. — Following defendant’s conviction for armed robbery in violation of La. Rev. Stat. Ann. § 14:64 and his adjudication as a multiple offender, the matter was remanded to the trial court to amend the habitual offender commitment and so that the trial court could inform defendant of the time limitations applicable to post-conviction proceedings, where the trial judge failed to advise defendant of the proscriptive period for post-conviction relief at sentencing as required by La. Code Crim. Proc. Ann. art. 930.8 State v. Bell, 781 So. 2d 843, 2001 La. App. LEXIS 449 (Feb. 28, 2001), writ denied by La. 2001-0776, 813 So. 2d 1098, 2002 La. LEXIS 1877 (La. Apr. 26, 2002).

Considering defendant’s extensive criminal history, his age and maturity, and two armed robbery charges and one simple robbery charge pending against him, defendant’s maximum sentence then permissible under La. Rev. Stat. Ann. § 14:64 of 40 years at hard labor for his first-degree robbery conviction was not excessive. State v. Rodgers, 525 So. 2d 83, 1988 La. App. LEXIS 764 (Mar. 2, 1988).

Given that the record of the conviction in the case at bar was introduced, which reflected a defendant’s conviction for armed robbery, and it was shown that the defendant was the same person who had been twice convicted of simple burglary, and the trial judge took judicial notice that the defendant was the same person who had been convicted of armed robbery in his court five weeks before, the defendant was properly determined to be an habitual offender under the provisions of the Habitual Offender Act (Act), La. Rev. Stat. Ann. § 15:529.1; the Act was not vague or ambiguous and it did not violate the constitutional prohibition against cruel and unusual punishment. State v. Lee, 364 So. 2d 1024, 1978 La. LEXIS 5464 (Nov. 13, 1978).

••••• Prior Felonies. — Defendant’s 49 and ½ year sentence for armed robbery as a second felony offender was not constitutionally excessive, where (1) efendant pointed a gun at the night auditors, placing their lives at risk, (2) the victims were terrified and thought that they were going to die, and (3) defendant was a violent man who committed another armed robbery right after the underlying robbery; the fact that his prior conviction was for a non-violent offense did not make his present sentence excessive. State v. Taylor, 880 So. 2d 831, 2004 La. App. LEXIS 690 (Mar. 30, 2004), writ denied by La. 2004-1251, 896 So. 2d 1025, 2005 La. LEXIS 851 (La. Mar. 24, 2005).

Because the appellate court could not determine from the sentencing proceedings whether the district court imposed impermissible enhanced sentences for both of defendant’s convictions, nor which of the sentences was enhanced under the habitual offender statute, the appellate court had to vacate the sentences imposed for armed robbery and attempted second-degree murder, and remand the case for resentencing. State v. Small, 850 So. 2d 1019, 2003 La. App. LEXIS 1897 (June 27, 2003), writ denied by La. 2003-2202, 865 So. 2d 75, 2004 La. LEXIS 305 (La. Jan. 30, 2004).

Where defendant’s offense of armed robbery occurred in March 1996, defendant was convicted and adjudicated as a third felony offender in August, 2001, and sentenced in November, 2001, the law in effect at the time of the adjudication was applicable to defendant’s habitual offender status, rather than the habitual offender law in effect at the time of the offense. State v. Orange, 2003 La. App. LEXIS 532 (Mar. 5, 2003), substituted opinion at La. App. 2002-0711, 845 So. 2d 570, 2003 La. App. LEXIS 1081 (La.App. 1 Cir. Apr. 11, 2003).

Where an armed robbery defendant who was also adjudicated as a second offender faced a minimum sentence, with the habitual offender adjudication, of 49 and a half years and a maximum sentence of 198 years without benefit of parole, probation or suspension of sentence but the the trial judge imposed a sentence of 60 years at hard labor without benefit of parole, probation or suspension of sentence, the defendant did not receive an excessive sentence that did not take into account factors such as his youth and lack of education even though the trial court also noted that the defendant displayed a propensity for violence accompanied by a disregard for human life. State v. Williams, 781 So. 2d 673, 2001 La. App. LEXIS 354 (Feb. 28, 2001).

Although the trial court erred in failing to sentence an habitual offender to a sentence without benefit of parole, as required by La. Rev. Stat. § 14:64(B), the appellate court declined to correct this on patent error review. State v. Taylor, 743 So. 2d 749, 1999 La. App. LEXIS 2399 (Aug. 31, 1999), writ denied by La. 99-3272, 752 So. 2d 168, 1999 La. LEXIS 3495 (La. Dec. 17, 1999).

Amended sentence of 33 years at hard labor without probation, parole, or suspension of sentence was not excessive in violation of La. Const. art. 1, § 20 (1974), because it was the minimum allowable under the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, for a second offender convicted of armed robbery, a violation of La. Rev. Stat. Ann. § 14:64. State v. Phillips, 448 So. 2d 243, 1984 La. App. LEXIS 8516 (Apr. 3, 1984), reversed in part by 452 So. 2d 1178, 1984 La. LEXIS 9409 (La. 1984).

Ninety-nine year sentence imposed on defendant was the longest term prescribed for armed robbery, and it was not less than 20 years; hence, it did not violate the prohibition that the sentence be not more than defendant’s natural life and complied with La. Rev. Stat. Ann. § 15:529.1. State v. Delaney, 359 So. 2d 976, 1978 La. LEXIS 6363 (June 19, 1978).

••••• Three Strikes. — Where defendant was convicted of armed robbery, he was properly sentenced to 50 years’ imprisonment, without the benefit of parole under La. Rev. Stat. Ann. § 14:64(B), even without being adjudged an habitual offender. State v. Demouchet, 595 So. 2d 389, 1992 La. App. LEXIS 587 (Mar. 11, 1992).

••• Departures

•••• General Overview. — After defendant’s plea of guilty to armed robbery, the trial court did not have a sufficient basis for making a downward departure in defendant’s sentence where the trial court’s stated basis for doing so was the absence of violent crimes in defendant’s record, his age, and his family support. State v. Hernandez, 839 So. 2d 281, 2003 La. App. LEXIS 84 (Jan. 28, 2003).

•• Imposition. — Defendant’s sentence for his convictions was not excessive because the sentence was within the statutory range and because the defendant had prior record for robbery. State v. Arbuthnot, 625 So. 2d 1377, 1993 La. App. LEXIS 3241 (Oct. 15, 1993).

Where defendant was convicted of armed robbery, he was properly sentenced to 50 years’ imprisonment, without the benefit of parole under La. Rev. Stat. Ann. § 14:64(B), even without being adjudged an habitual offender. State v. Demouchet, 595 So. 2d 389, 1992 La. App. LEXIS 587 (Mar. 11, 1992).

Sentence of defendant convicted of armed robbery was vacated and remanded for resentencing because the trial court failed to specify that the sentence was to be served without benefit of parole, probation or suspension of sentence as mandated by La. R.S. art. 14:64(B). State v. Joseph, 577 So. 2d 330, 1991 La. App. LEXIS 495 (Mar. 14, 1991).

Defendant’s sentence of eight years without benefit of probation, parole, or suspension of sentence for attempted armed robbery was not illegal. State v. Coleman, 470 So. 2d 590, 1985 La. App. LEXIS 9752 (May 29, 1985).

Where a sentence of 25 years at hard labor, with the first five years to be served without benefit of parole, probation, or suspension of sentence, may not have been compatible with a conviction for armed robbery, La. Rev. Stat. Ann. § 14:64, a court of appeal did not review it; other assignments of error were dispositive. State v. Boudreaux, 467 So. 2d 1335, 1985 La. App. LEXIS 9134 (Apr. 15, 1985).

••• General Overview. — Following defendant’s conviction for armed robbery in violation of La. Rev. Stat. Ann. § 14:64 and his adjudication as a multiple offender, the matter was remanded to the trial court to amend the habitual offender commitment and so that the trial court could inform defendant of the time limitations applicable to post-conviction proceedings, where the trial judge failed to advise defendant of the proscriptive period for post-conviction relief at sentencing as required by La. Code Crim. Proc. Ann. art. 930.8 State v. Bell, 781 So. 2d 843, 2001 La. App. LEXIS 449 (Feb. 28, 2001), writ denied by La. 2001-0776, 813 So. 2d 1098, 2002 La. LEXIS 1877 (La. Apr. 26, 2002).

Defendant’s conviction for armed robbery in violation of La. Rev. Stat. Ann. § 14:64 did not violate the constitutional prohibition against double jeopardy pursuant to La. Const. art. I, § 15 or La. Code Crim. Proc. Ann. art. 591 where defendant was tried and sentenced for armed robbery after he had pled guilty and was sentenced on that offense because the guilty plea and sentence were properly vacated on defendant’s motion. State v. Bell, 781 So. 2d 843, 2001 La. App. LEXIS 449 (Feb. 28, 2001), writ denied by La. 2001-0776, 813 So. 2d 1098, 2002 La. LEXIS 1877 (La. Apr. 26, 2002).

Defendant’s five-year sentence for attempted armed robbery was not illegally lenient although it was not imposed without benefit of probation, parole, or suspension of sentence as mandated by La.Rev.Stat. Ann. § 14:64; pursuant to La. Rev. Stat. Ann. § 15:301.1, the sentence was deemed to contain those provisions. State v. Bamburg, 772 So. 2d 356, 2000 La. App. LEXIS 2709 (Nov. 2, 2000).

Given that a trial court complied with La. Code Crim. Proc. Ann. art. 894.1 and, although, if a defendant were convicted of two or more offenses based on the same act or transaction, or constituting parts of a common scheme or plan, the terms of imprisonment should be served concurrently unless the trial court expressly directed that some or all be served consecutively, La. Code Crim. Proc. Ann. art. 883, it was within the discretion of the trial court to impose consecutive sentences upon convictions for aggravated kidnapping, La. Rev. Stat. Ann. § 14:44, and three counts of armed robbery, La. Rev. Stat. Ann. § 14:64(A). State v. Arvie, 709 So. 2d 810, 1998 La. App. LEXIS 178 (Feb. 4, 1998), writ denied by La. 98-2461, 736 So. 2d 827, 1999 La. LEXIS 275 (La. Jan. 29, 1999), writ denied by La. 2003-2706, 885 So. 2d 572, 2004 La. LEXIS 3173 (La. Oct. 29, 2004).

In defendant’s conviction for three counts of armed robbery, defendant should have been sentenced for armed robbery without benefit of parole, probation or suspension of sentence under La. Rev. Stat. Ann. § 14:64. State v. Abbott, 634 So. 2d 911, 1994 La. App. LEXIS 414 (Feb. 28, 1994).

Failure of the trial court to specify that defendant’s sentence be served without benefit of parole, probation, or suspension of sentence as mandated by La. Rev. Stat. Ann. § 14:64 was an error that could not be corrected on appeal. State v. Bienemy, 483 So. 2d 1105, 1986 La. App. LEXIS 5975 (Jan. 31, 1986).

Although the trial judge erred by stating that the minimum sentence for attempted armed robbery, a violation of La. Rev. Stat. Ann. § 14:64, was two-and-one half years, the court affirmed defendant’s 25 year sentence because trial judge showed no intention of imposing the minimum sentence allowable. State v. Barrose, 468 So. 2d 35, 1985 La. App. LEXIS 9163 (Apr. 15, 1985).

Defendant was properly sentenced 45 years at hard labor for his conviction for armed robbery and the fact that the trial court failed to wait 24 hours after denying his motion for a new trial, as required by La. Code Crim. Proc. Ann. art. 873, did not require a remand because defendant was not prejudiced by the failure to comply with the statute. State v. Keleman, 444 So. 2d 1328, 1984 La. App. LEXIS 7892 (Jan. 16, 1984).

••• Factors. — Where defendant was convicted and sentenced to a 50-year habitual offender term for armed robbery, the sentence was not excessive where, based on the statutory provisions in effect as of the date of the offense charged the trial court was required to impose an habitual offender sentence of at least 49 ½ years; the sentence imposed was only 6 months greater than the statutory minimum and defendant, who was only age 23 at the time of sentencing, had prior armed robbery convictions and he also had convictions for purse snatching and attempted first-degree robbery, and he committed the instant robbery only 31 days after having been released from prison on a prior offense. State v. Peden, 875 So. 2d 934, 2004 La. App. LEXIS 1372 (May 26, 2004).

La. Rev. Stat. Ann. § 14:64.3, regarding the use of a firearm in an armed robbery, does not create a new crime, but simply enhances the penalties for a violation of La. Rev. Stat. Ann. § 14:64, the armed robbery statute, when the dangerous weapon used to commit the armed robbery is a firearm. State v. Daniels, 873 So. 2d 822, 2004 La. App. LEXIS 1209 (May 13, 2004), writ denied by La. 2004-1802, 888 So. 2d 227, 2004 La. LEXIS 3657 (La. Nov. 24, 2004).

In defendant’s trial for armed robbery, the trial court did not err in failing to suppress the out of court identifications of defendant by the victim where the photographs presented to the victim were not available at trial where the factors set forth in Manson were satisfied and, even if the identification procedure was suggestive, there was no substantial likelihood of misidentification by the victim and defendant has not proven that the identification was unreliable. State v. Daniels, 873 So. 2d 822, 2004 La. App. LEXIS 1209 (May 13, 2004), writ denied by La. 2004-1802, 888 So. 2d 227, 2004 La. LEXIS 3657 (La. Nov. 24, 2004).

In defendant’s trial for armed robbery, the trial court did not err in failing to suppress the out of court identifications of defendant by the victim where the lineup consisted of six photographs each depicting a black male, where the lineup conducted was not suggestive merely because the lineup contained the photograph of defendant that the victim viewed the previous night; the victim testified that he looked at the face alone when he chose defendant from the lineup and the detective testified that he did not make any suggestion to the victim and no one prompted the victim to select the photograph of defendant. State v. Daniels, 873 So. 2d 822, 2004 La. App. LEXIS 1209 (May 13, 2004), writ denied by La. 2004-1802, 888 So. 2d 227, 2004 La. LEXIS 3657 (La. Nov. 24, 2004).

Where trial court sentenced defendant as a second felony offender, after he had been found guilty of armed robbery and simple escape, to 60 years at hard labor without benefit of parole, probation or suspension of sentence for the armed robbery conviction, and a sentence of 5 years at hard labor for the simple escape conviction, where it considered the pre-sentence investigation report containing information about defendant’s personal history, prior criminal record, the seriousness of the offenses, and the likelihood of rehabilitation. State v. Wilson, 867 So. 2d 988, 2004 La. App. LEXIS 495 (Mar. 5, 2004), writ denied by La. 2004-0934, 883 So. 2d 1006, 2004 La. LEXIS 2745 (La. Oct. 1, 2004).

Where defendant pled guilty to armed robbery and possession with intent to distribute a controlled substance, trial court did not abuse its considerable discretion when it deviated from the sentencing guidelines and sentenced defendant to 40 years hard labor. State v. Charles, 827 So. 2d 553, 2002 La. App. LEXIS 2979 (Oct. 2, 2002), writ denied by La. 2002-2707, 840 So. 2d 569, 2003 La. LEXIS 894 (La. Mar. 28, 2003).

Defendant’s sentence of 58 years at hard labor without the benefit of probation, parole, or suspension of sentence after being convicted of armed robbery was not excessive where the trial court could have imposed a sentence between five years and 99 years without the benefit of probation, parole, or suspension of sentence because his sentence was within the statutory range and his crime was a crime of violence in which he threatened the life of his victim. State v. Charles, 790 So. 2d 705, 2001 La. App. LEXIS 1716 (June 27, 2001).

Where an armed robbery defendant who was also adjudicated as a second offender faced a minimum sentence, with the habitual offender adjudication, of 49 and a half years and a maximum sentence of 198 years without benefit of parole, probation or suspension of sentence but the the trial judge imposed a sentence of 60 years at hard labor without benefit of parole, probation or suspension of sentence, the defendant did not receive an excessive sentence that did not take into account factors such as his youth and lack of education even though the trial court also noted that the defendant displayed a propensity for violence accompanied by a disregard for human life. State v. Williams, 781 So. 2d 673, 2001 La. App. LEXIS 354 (Feb. 28, 2001).

Defendant’s conviction for two counts of armed robbery in violation of La. Rev. Stat. Ann. § 14:.64 and sentence of two concurrent nine-year terms was affirmed because the testimony of four witnesses who positively identified defendant as the perpetrator was sufficient for conviction and because the sentence was not excessive in violation of La. Const. art. I, § 20 when reviewed pursuant to La. Code Crim. Proc. Ann. art. 894.1, in light of the aggravating and mitigating circumstances, such as defendant’s age of 15 years and the severity of the offenses. State v. Ervin, 747 So. 2d 109, 1999 La. App. LEXIS 2448 (Sept. 22, 1999), writ denied by La. 1999-3201, 760 So. 2d 342, 2000 La. LEXIS 1223 (La. Apr. 20, 2000).

Where a defendant was convicted on two counts of armed robbery and one count of attempted armed robbery under La. Rev. Stat. Ann. §§ 14:64 and 14:27, his sentences of 50 years at hard labor without benefit of probation, parole, or suspension of sentence for each of the completed offenses to be served concurrently and, for the attempted armed robbery, a 25-year hard labor sentence to be served without benefit and consecutively to the other sentences for a total of 75 years, under the applicable two-pronged test, the sentences were not excessive. State v. Jones, 691 So. 2d 858, 1997 La. App. LEXIS 883 (Apr. 2, 1997).

Sentence of 99 years’ imprisonment for defendant’s armed robbery conviction was not constitutionally excessive; trial court articulated sufficient reasons for imposing the sentence, including the victim’s severe injuries, defendant’s premeditation, and defendant’s failure to respond to prior drug rehabilitation efforts. State v. McKinney, 673 So. 2d 1205, 1996 La. App. LEXIS 708 (Apr. 24, 1996), writ denied by La. 96-1595, 707 So. 2d 42, 1997 La. LEXIS 2344 (La. Aug. 27, 1997), writ denied by La. 96-1616, 707 So. 2d 42, 1997 La. LEXIS 2345 (La. Aug. 27, 1997).

In the conviction of defendant for armed robbery, defendant’s sentence was not excessive in relation to defendant or the offense committed under La. Const. art. I, § 20, La. Code Crim. Proc. Ann. art. 894.1, and La. Rev. Stat. Ann. § 14:64. State v. Hawkins, 572 So. 2d 108, 1990 La. App. LEXIS 2257 (Oct. 16, 1990).

Defendant’s sentence for his conviction for armed robbery, in violation of La. Rev. Stat. Ann. § 14:64, was not excessive as the trial court considered a pre-sentence investigation report that was entered into evidence as well as mitigating and aggravating factors. State v. Newton, 562 So. 2d 978, 1990 La. App. LEXIS 1327 (May 23, 1990).

Sentencing provision of La. Rev. Stat. Ann. § 14:64, armed robbery, provided for imprisonment at hard labor for not less than 5 years (now 10 years) and not more than 99 years, without benefit of parole, probation or suspension of sentence. The sentencing court had failed to include that defendant’s sentence was imposed without benefit of parole, probation or suspension of sentence; an appellate court cannot correct an illegally lenient sentence, when a defendant appeals and the prosecution does not complain. State v. Wilson, 526 So. 2d 348, 1988 La. App. LEXIS 1097 (May 12, 1988), writ denied by 541 So. 2d 851, 1989 La. LEXIS 1004 (La. 1989).

A 25-year sentence imposed against a defendant convicted of armed robbery in violation of La. Rev. Stat. Ann. § 14:64 was not excessive because the sentence imposed was less than one third the maximum for the offense and because the guidelines of La. Code Crim. Proc. Ann. art. 894.1 were adequately complied with. State v. Brown, 481 So. 2d 679, 1985 La. App. LEXIS 10522 (Dec. 26, 1985), writ of certiorari denied by 486 So. 2d 747, 1986 La. LEXIS 6147 (La. 1986).

Sentence of 25 years at hard labor, without benefit of parole, probation, or suspension, for armed robbery, a violation of La. Rev. Stat. Ann. § 14:64, was not excessive but was particularized to defendant and based on a consideration of the mitigating and aggravating factors as set forth in La. Code Crim. Proc. Ann. art. 894.1, including defendant’s age, substantial history of arrests, convictions, and behavior in the detention facility, and display of a callous disregard for human life by his unprovoked attack on the victim. State v. Autin, 481 So. 2d 1039, 1985 La. App. LEXIS 10549 (June 28, 1985).

Defendant’s sentence with respect to his armed robbery conviction in violation of La. Rev. Stat. Ann. § 14:64 was proper when it was not excessive in nature, when it was within the applicable guidelines, and when the trial court took mitigating factors into account prior to imposing sentence. State v. Richard, 457 So. 2d 872, 1984 La. App. LEXIS 9699 (Oct. 10, 1984).

In trial for armed robbery, the sentence was excessive where defendant received the maximum sentence of 198 years as a habitual offender under La. Rev. Stat. Ann. § 15:529.1(A)(1), the sentence was twice the maximum for armed robbery under La. Rev. Stat. Ann. § 14:64(B), and the trial court did not state the factual basis for imposing the maximum sentence. State v. Kenner, 384 So. 2d 413, 1980 La. LEXIS 7536 (May 19, 1980).

••• Pronouncement. — Defendant’s sentence for armed robbery was amended to conform with La. Rev. Stat. Ann. § 14:64 where the trial judge did not state for the record that defendant’s sentence must be served without benefit of parole, probation, or suspension of sentence. State v. Perkins, 451 So. 2d 1146, 1984 La. App. LEXIS 8827 (May 16, 1984).

Omission of language “without the benefit of probation, parole, or suspension of sentence” from a sentence for armed robbery rendered the sentence unlawfully lenient, thus, the court amended the sentence to include the omitted language. State v. Wright, 446 So. 2d 479, 1984 La. App. LEXIS 8163 (Feb. 9, 1984).

•• Multiple Convictions. — Where defendant had a prior felony and was convicted of aggravated battery, attempted aggravated burglary, attempted unlawful entry of an inhabited dwelling, and false imprisonment while armed with a dangerous weapon, the single criminal episode for which defendant was convicted, as to the four instant offenses, should have been treated as a single conviction for purposes of applying the habitual offender law in sentencing. State v. Jackson, 828 So. 2d 1161, 2002 La. App. LEXIS 3043 (Sept. 25, 2002).

Following defendant’s conviction for armed robbery, the 33-year sentence imposed as a second felony offender under La. Rev. Stat. Ann. §§ 14:64 and 15:529.1 was not excessive and was the minimum allowable under the statutes. State v. Jones, 537 So. 2d 1244, 1989 La. App. LEXIS 10 (Jan. 17, 1989).

•• Presentence Reports. — Although the trial court failed to completely comport with the necessary requirements when imposing defendant’s sentence with respect to his armed robbery conviction, pursuant to La. Rev. Stat. Ann. § 14:64, the sentence was upheld when the presentence report supported the imposition thereof. State v. Keller, 470 So. 2d 325, 1985 La. App. LEXIS 8875 (May 13, 1985).

•• Proportionality. — Where defendant pled guilty to two counts of robbery while armed with a firearm, and one count of second-degree kidnapping, defendant had exhibited extreme and deliberate cruelty to the three victims, all of whom were particularly vulnerable due to age or handicap, and one victim sustained permanent injury from being pistol whipped; while defendant was only 19, and presented evidence of a “harsh” upbringing, defendant’s concurrent sentences of 55 years on the armed robbery counts, and 30 years for the kidnapping offense, all without benefit of parole, probation or suspension of sentence, were not excessive or grossly disproportionate. State v. Dearbone, 873 So. 2d 880, 2004 La. App. LEXIS 1174 (May 12, 2004), writ denied by La. 2004-1720, 888 So. 2d 195, 2004 La. LEXIS 3442 (La. Nov. 19, 2004).

Fifteen-year sentence for armed robbery under La. Rev. Stat. Ann. § 14:64 was not an abuse of discretion, did not shock the sense of justice, and was not constitutionally excessive under La. Const. art. I, § 20, given defendant’s prior conviction for burglary, negative comments about defendant’s work history, and defendant’s threats to the victim at the time of the offense. State v. McCall, 852 So. 2d 1162, 2003 La. App. LEXIS 2302 (Aug. 20, 2003), writ denied by La. 2004-0039, 888 So. 2d 858, 2004 La. LEXIS 3825 (La. Dec. 17, 2004).

Defendant’s 35-year prison sentence, which was imposed following his conviction for armed robbery in violation of La. Rev. Stat. Ann. § 14:64, did not violate La. Const. art. 1, § 20; when defendant’s sentence was viewed in light of his history, his felonious past, his crime of conviction, and the harm done to society; it was not grossly disproportionate and did not shock the sense of justice. State v. Thompson, 754 So. 2d 412, 2000 La. App. LEXIS 306 (Mar. 1, 2000).

Defendant’s 89-year sentence for armed robbery, a violation of La. Rev. Stat. Ann. § 14:64, was within the statutory limit of 5 to 99 years and, absent an abuse of discretion, the sentence was not excessive. State v. Shine, 741 So. 2d 178, 1999 La. App. LEXIS 1869 (June 16, 1999).

In the defendant’s convictions for armed robbery, aggravated kidnapping, second-degree kidnapping, and aggravated rape, defendant was properly sentenced under La. Const. art. 1, § 20, La. Rev. Stat. Ann. §§ 14:42, 14:44, 14:64, and La. Code Crim. Proc. Ann. art. 821, where consecutive sentences had been imposed, where the trial court carefully considered the sentencing guidelines, and aggravating circumstances were present. State v. George, 652 So. 2d 1382, 1995 La. App. LEXIS 798 (Apr. 5, 1995), writ of certiorari denied by La. 95-1151, 660 So. 2d 855, 1995 La. LEXIS 2379 (La. Sept. 29, 1995).

Sixty-five years at hard labor without parole for an armed robbery conviction under La. Rev. Stat. Ann. § 14:64 was not excessive under La. Const. art. I, § 20, but was appropriate for defendant, who had a prior burglary conviction, was a drug abuser, and had pointed a gun at a victim during the robbery. State v. Jackson, 612 So. 2d 993, 1993 La. App. LEXIS 60 (Jan. 20, 1993).

In the state’s prosecution of defendant for aggravated rape, aggravated kidnapping and armed robbery, the trial court did not impose an excessive sentence and did not fail to comply with sentencing guidelines, where defendant had been sentenced to 198 years at hard labor and life imprisonment at hard labor. State v. Toomer, 572 So. 2d 1152, 1990 La. App. LEXIS 2996 (Dec. 18, 1990).

In the state’s prosecution of defendant for aggravated rape, aggravated kidnapping and armed robbery, defendant’s sentence was illegally lenient under La. Rev. Stat. Ann. §§ 14:64B, 15:529.1G, and La. Code Crim. Proc. Ann. art. 882 where the trial court failed to state that a sentence for the armed robbery was without benefit of parole, probation or suspension of sentence; however, remand was not required where the prosecution failed to correctly apply for review. State v. Toomer, 572 So. 2d 1152, 1990 La. App. LEXIS 2996 (Dec. 18, 1990).

Ninety-nine year sentence for armed robbery pursuant to La. Rev. Stat. Ann. § 14:64, of a pizza delivery man, was not excessive under La. Const. art. I, § 20, because defendant threatened his victim with a knife, and was a third-time felon. State v. Carter, 570 So. 2d 234, 1990 La. App. LEXIS 2636 (Nov. 14, 1990).

Sentence of 50 years’ imprisonment at hard labor without benefit of parole, probation, or suspension of sentence for two counts of armed robbery in violation of La. Rev. Stat. Ann. § 14:64 was not unconstitutionally excessive even though it was defendant’s first felony conviction where the sentences were within the statutory limits, defendant confessed to significant involvement in the drug world, and the offenses were among the most serious crimes in that they involved the threat to human life. State v. West, 561 So. 2d 808, 1990 La. App. LEXIS 1166 (May 9, 1990), writ of certiorari denied by 566 So. 2d 983, 1990 La. LEXIS 1892 (La. 1990).

In a conviction for armed robbery in violation of La. Rev. Stat. Ann. § 14:64, where defendant struck the victim on the head with a weapon, the sentence of 30 years without benefit of parole, probation or suspension of sentence was not excessive. State v. Leday, 442 So. 2d 667, 1983 La. App. LEXIS 9654 (Nov. 22, 1983).

A 60-year sentence for a defendant convicted of armed robbery in violation of La. Rev. Stat. Ann. § 14:64 was not excessive under La. Const. art. I, § 20; defendant could have been sentenced to as many as 99 years and had an extensive criminal record. State v. Bannister, 441 So. 2d 334, 1983 La. App. LEXIS 9570 (Nov. 9, 1983).

•• Ranges. — Where a defendant convicted of two counts of armed robbery was sentenced to concurrent sentences of 35 years at hard labor, the appellate court affirmed the sentences as within the statutory range. State v. Hartwell, 866 So. 2d 899, 2004 La. App. LEXIS 53 (Jan. 27, 2004), writ denied by La. 2004-0448, 876 So. 2d 832, 2004 La. LEXIS 2217 (La. June 25, 2004).

Defendant’s 99-year sentence for armed robbery was not excessive considering that the armed robbery resulted in the death of the store owner and that it was one of three robberies committed during a 13-hour crime spree. State v. Perrilloux, 864 So. 2d 843, 2003 La. App. LEXIS 3681 (Dec. 30, 2003), writ denied by La. 2004-0418, 876 So. 2d 830, 2004 La. LEXIS 2212 (La. June 25, 2004).

Trial court erred in resentencing defendant to five years incarceration, a term less than the mandatory minimum of ten years prescribed for armed robbery, La. Rev. Stat. Ann. § 14:64, because the mandatory minimum sentence was not shown by clear and convincing evidence to be constitutionally excessive; the trial court was not at liberty to sentence defendant below the statutorily provided mandatory minimum sentence of ten years on the plea or armed robbery. State v. Hernandez, 860 So. 2d 94, 2003 La. App. LEXIS 2849 (Oct. 15, 2003).

Defendant’s sentence of 10 years’ imprisonment without benefits upon his conviction for armed robbery was not excessive; the sentence was the minimum permitted by La. Rev. Stat. Ann. § 14:64. State v. King, 856 So. 2d 243, 2003 La. App. LEXIS 2807 (Oct. 9, 2003).

Where cashier, and two witnesses all testified to the armed robber’s race, physical description, and clothing, and co-defendant’s testimony was corroborated by the testimony and video surveillance photographs, the evidence was sufficient to sustain defendant’s conviction, and defendant’s sentence of 100 years as a second felony offender, without benefit of parole, probation or suspension of sentence, was not excessive, especially in light of the fact that defendant actually had six prior armed robberies in 1997, and fired upon the two witnesses who briefly pursued defendant’s vehicle. State v. Turner, 850 So. 2d 811, 2003 La. App. LEXIS 1804 (June 19, 2003), writ denied by La. 2003-2170, 865 So. 2d 74, 2004 La. LEXIS 303 (La. Jan. 30, 2004).

Trial court did not abuse its discretion in imposing a sentence of 49 and ½ years on a defendant convicted of armed robbery under La. Rev. Stat. Ann. § 14:64, which set forth a sentencing range of not less than 10 nor more than 99 years; the sentence was not excessive or in violation of La. Const. art. I, § 20 (1974) where the judge imposing sentence found that there was an undue risk that defendant would commit another crime if not institutionalized. State v. White, 792 So. 2d 146, 2001 La. App. LEXIS 1809 (July 30, 2001), writ denied by La. 2001-2439, 824 So. 2d 1190, 2002 La. LEXIS 2621 (La. Sept. 13, 2002).

Defendant’s sentence of 58 years at hard labor without the benefit of probation, parole, or suspension of sentence after being convicted of armed robbery was not excessive where the trial court could have imposed a sentence between five years and 99 years without the benefit of probation, parole, or suspension of sentence because his sentence was within the statutory range and his crime was a crime of violence in which he threatened the life of his victim. State v. Charles, 790 So. 2d 705, 2001 La. App. LEXIS 1716 (June 27, 2001).

Defendant’s sentence of 15 years at hard labor without benefit of probation, parole, or suspension of sentence was not excessive and did not violate La. Const. art. I, § 20, where defendant was convicted of armed robbery; where the trial court reviewed the guidelines in La. Code Crim. Proc. Ann. art. 894.1; where defendant had a prior misdemeanor conviction but no prior felony convictions; where defendant expressed remorse; where defendant was 21 years old, where there were multiple victims of defendant’s robbery of a convenience store; where the trial court found defendant in need of correctional treatment; and where the sentence was on the lower end of the sentencing range of La. Rev. Stat. Ann. § 14:64(B). State v. Taylor, 740 So. 2d 216, 1999 La. App. LEXIS 2238 (July 27, 1999), writ denied by La. 1999-2609, 756 So. 2d 322, 2000 La. LEXIS 826 (La. Mar. 17, 2000).

Defendant’s 89-year sentence for armed robbery, a violation of La. Rev. Stat. Ann. § 14:64, was within the statutory limit of 5 to 99 years and, absent an abuse of discretion, the sentence was not excessive. State v. Shine, 741 So. 2d 178, 1999 La. App. LEXIS 1869 (June 16, 1999).

Trial court was well within its discretion when it re-sentenced defendant to serve 25 years as a first offender based upon La. Rev. Stat. Ann. § 15.521.1 with credit for time served without the benefit of parole, probation, or suspension of sentence and with each count of first-degree armed robbery to run concurrently where the prior sentence of defendant as a multiple offender under La. Rev. Stat. Ann. § 15.529.1 was vacated because (1) the predicate conviction did not precede defendant’s commissions of the instant two offenses, (2) defendant had filed a motion for clarification of the sentences and La. Code Crim. Proc. Ann. art. 930.3 barred review of sentencing error in post-conviction relief, (3) defendant’s resentencing was a result of his own doing because defendant placed himself in a different posture due to the remand to the trial court for re-sentencing as a first offender resulting in the original sentence pursuant to the plea bargaining agreement being vitiated ab initio and not subject to consideration, and (4) the re-sentencing was within the parameters of La. Rev. Stat. Ann. § 14:64(B), which provided the sentencing ranges for the commission of first-degree robbery. State v. Stuckey, 737 So. 2d 770, 1998 La. App. LEXIS 3820 (Dec. 23, 1998), writ denied by La. 99-0744, 746 So. 2d 1274, 1999 La. LEXIS 2214 (La. Aug. 25, 1999).

In the defendant’s convictions for armed robbery, aggravated kidnapping, second-degree kidnapping, and aggravated rape, defendant was properly sentenced under La. Const. art. 1, § 20, La. Rev. Stat. Ann. §§ 14:42, 14:44, 14:64, and La. Code Crim. Proc. Ann. art. 821, where consecutive sentences had been imposed, where the trial court carefully considered the sentencing guidelines, and aggravating circumstances were present. State v. George, 652 So. 2d 1382, 1995 La. App. LEXIS 798 (Apr. 5, 1995), writ of certiorari denied by La. 95-1151, 660 So. 2d 855, 1995 La. LEXIS 2379 (La. Sept. 29, 1995).

Pursuant to La. Rev. Stat. Ann. § 14:64, the trial court adhered to the guidelines in departing from the recommended sentence range; based on the aggravating and mitigating factors, the imposition of a 50-year sentence was well within the statutory range. State v. Mitchell, 647 So. 2d 423, 1994 La. App. LEXIS 3211 (Dec. 7, 1994).

Defendant’s sentence for his convictions was not excessive because the sentence was within the statutory range and because the defendant had prior record for robbery. State v. Arbuthnot, 625 So. 2d 1377, 1993 La. App. LEXIS 3241 (Oct. 15, 1993).

Where defendant was convicted of armed robbery he had to be sentenced without benefit of probation, parole, or suspension of sentence. State v. Mitchell, 586 So. 2d 701, 1991 La. App. LEXIS 2534 (Oct. 2, 1991).

Considering defendant’s extensive criminal history, his age and maturity, and two armed robbery charges and one simple robbery charge pending against him, defendant’s maximum sentence then permissible under La. Rev. Stat. Ann. § 14:64 of 40 years at hard labor for his first-degree robbery conviction was not excessive. State v. Rodgers, 525 So. 2d 83, 1988 La. App. LEXIS 764 (Mar. 2, 1988).

When the record showed that the sentencing judge considered defendant’s history and the seriousness of the crime, and found no mitigating factors, he did not abuse his discretion when imposing a sentence that was within the statutory range. State v. Smith, 516 So. 2d 210, 1987 La. App. LEXIS 10756 (Nov. 17, 1987).

Eighteen year sentence for armed robbery in violation of La. Rev. Stat. Ann. § 14:64, that was within the statutory guidelines was not excessive where the court considered defendant’s use of a firearm, his attempt to shoot a deputy, his guilty plea, his first offender status, and his youthful age. State v. Anderson, 511 So. 2d 107, 1987 La. App. LEXIS 9932 (July 22, 1987), writ of certiorari denied by 514 So. 2d 1175, 1987 La. LEXIS 10610 (La. 1987).

Defendant’s sentence of 40 years for armed robbery was not excessive considering his prior adult record and the fact that the sentence was in the lower half of the sentencing range. State v. Green, 471 So. 2d 1049, 1985 La. App. LEXIS 8758 (June 25, 1985).

Thirty-five-year sentence with benefit of parole, probation or sentence suspension was not excessive where it was within the guidelines set out in La. Rev. Stat. Ann. § 14:64 and was imposed to emphasize the seriousness of the offense and to avoid the risk that defendant would commit another crime. State v. Guidry, 457 So. 2d 883, 1984 La. App. LEXIS 9706 (Oct. 10, 1984), writ of certiorari denied by 460 So. 2d 609, 1984 La. LEXIS 10179 (La. 1984).

Defendant’s sentence on the armed robbery conviction of 99 years at hard labor was illegal because it was not imposed without benefit of parole, probation or suspension of sentence, as required by La. Rev. Stat. Ann. § 14:64(B). State v. Walters, 450 So. 2d 1377, 1984 La. App. LEXIS 8912 (May 30, 1984).

Defendant’s sentence of 50 years at hard labor was not excessive, as it was within the statutory range set by La. Rev. Stat. Ann. § 14:64, was not disproportionate to the severity of the crime within the meaning of La. Const. art. I, § 20, and was imposed after the mitigating and aggravating circumstances of defendant’s case were considered pursuant to the sentencing guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1. State v. Wardlow, 448 So. 2d 257, 1984 La. App. LEXIS 8495 (Apr. 3, 1984).

The contention of a 16-year-old juvenile tried as an adult and convicted of armed robbery, a violation of La. Rev. Stat. Ann. § 14:64, that his sentence was excessive, was without merit; not only was defendant’s sentence within the permitted statutory range for the charged offense, but the trial judge properly particularized the sentence to defendant as required by La. Code Crim. Proc. Ann. art. 894.1. State v. Toussaint, 429 So. 2d 206, 1983 La. App. LEXIS 7835 (Feb. 22, 1983).

•• Suspension. — Where a trial court suspended defendant’s sentence for armed robbery, and placed him on supervised probation for five years on the condition that he enter and complete a drug rehabilitation program, the suspension of his sentence was illegal because La. Rev. Stat. Ann. § 14:64, the statute under which defendant was charged and convicted, expressly prohibited the suspension of sentences for those convicted of armed robbery. State v. Lacour, 363 So. 2d 521, 1978 La. LEXIS 6610 (Oct. 9, 1978).

• Postconviction Proceedings

•• General Overview. — Trial court was well within its discretion when it re-sentenced defendant to serve 25 years as a first offender based upon La. Rev. Stat. Ann. § 15.521.1 with credit for time served without the benefit of parole, probation, or suspension of sentence and with each count of first-degree armed robbery to run concurrently where the prior sentence of defendant as a multiple offender under La. Rev. Stat. Ann. § 15.529.1 was vacated because (1) the predicate conviction did not precede defendant’s commissions of the instant two offenses, (2) defendant had filed a motion for clarification of the sentences and La. Code Crim. Proc. Ann. art. 930.3 barred review of sentencing error in post-conviction relief, (3) defendant’s resentencing was a result of his own doing because defendant placed himself in a different posture due to the remand to the trial court for re-sentencing as a first offender resulting in the original sentence pursuant to the plea bargaining agreement being vitiated ab initio and not subject to consideration, and (4) the re-sentencing was within the parameters of La. Rev. Stat. Ann. § 14:64(B), which provided the sentencing ranges for the commission of first-degree robbery. State v. Stuckey, 737 So. 2d 770, 1998 La. App. LEXIS 3820 (Dec. 23, 1998), writ denied by La. 99-0744, 746 So. 2d 1274, 1999 La. LEXIS 2214 (La. Aug. 25, 1999).

•• Motions for New Trial. — Positive identification of defendant, a former restaurant employee, by two of his co-employees as the man who held up another restaurant employee was sufficient for the jury to find him guilty of armed robbery beyond a reasonable doubt; the trial court did not abuse its wide discretion in denying his motion for a new trial that had asserted that the verdict was contrary to the law and the evidence. State v. Caminita, 411 So. 2d 13, 1982 La. LEXIS 10311 (Mar. 1, 1982), writ of certiorari denied by 459 U.S. 976, 103 S. Ct. 314, 74 L. Ed. 2d 291, 1982 U.S. LEXIS 4193, 51 U.S.L.W. 3340 (1982).

•• Parole. — Where the State withdrew a habitual offender bill of information and resentenced defendant as a first felony offender, defendant was not subjected to a more severe sentence because the habitual offender law, La. Rev. Stat. Ann. § 15:529.1G, did not specifically prohibit parole eligibility while the armed robbery statute, La. Rev. Stat. Ann. § 14:64, did. State v. Jackson, 790 So. 2d 720, 2001 La. App. LEXIS 1717 (June 27, 2001).

Although the trial court erred in failing to sentence an habitual offender to a sentence without benefit of parole, as required by La. Rev. Stat. § 14:64(B), the appellate court declined to correct this on patent error review. State v. Taylor, 743 So. 2d 749, 1999 La. App. LEXIS 2399 (Aug. 31, 1999), writ denied by La. 99-3272, 752 So. 2d 168, 1999 La. LEXIS 3495 (La. Dec. 17, 1999).

Following defendant’s armed robbery conviction in violation of La. Rev. Stat. Ann. § 14:64, the trial court improperly stated that he was not entitled to a diminution in sentence when he was not sentenced as a habitual offender. State v. Dark, 353 So. 2d 723, 1977 La. LEXIS 6761 (Dec. 27, 1977).

• Appeals

•• Reversible Errors

••• General Overview. — Where a trial judge extensively cross-examined a sanity commission member before the jury with the purpose of destroying the basis of his opinion that a defendant was legally insane when he committed an armed robbery, a conviction was reversed. State v. Williams, 375 So. 2d 1379, 1979 La. LEXIS 7116 (Oct. 8, 1979).

•• Reviewability

••• General Overview. — Where a sentence of 25 years at hard labor, with the first five years to be served without benefit of parole, probation, or suspension of sentence, may not have been compatible with a conviction for armed robbery, La. Rev. Stat. Ann. § 14:64, a court of appeal did not review it; other assignments of error were dispositive. State v. Boudreaux, 467 So. 2d 1335, 1985 La. App. LEXIS 9134 (Apr. 15, 1985).

Although a defendant convicted of armed robbery did not file a motion for new trial, the proper procedure for raising the issue of sufficiency of the evidence, La. Code Crim. Proc. Ann. art. 851(1), a court of appeal considered the sufficiency of the evidence to determine whether it met constitutional standards, even though the issue was raised in a formal assignment of error. State v. Marchese, 430 So. 2d 1303, 1983 La. App. LEXIS 8294 (Apr. 5, 1983).

••• Preservation for Review

•••• General Overview. — Although defendant was given an illegally lenient sentence under La. Rev. Stat. Ann. § 14:64, former La. Rev. Stat. Ann. § 15:529.1A(1)(a) (now La. Rev. Stat. Ann. § 14:64) in effect at the time of the commission of the underlying offense at the time of re-sentencing did not allow a reviewing court to correct the error because the State failed to preserve the error for appeal by filing a timely motion to reconsider sentence in the district court; thus by subsequently raising the issue on appeal, the reviewing court could not set aside an illegally lenient sentence. State v. McGinnis, 768 So. 2d 216, 2000 La. App. LEXIS 2110 (Aug. 29, 2000).

•• Standards of Review

••• General Overview. — Where the jury found that defendant committed a murder during the commission of an armed robbery, that was a sufficient aggravating circumstance to support a verdict and punishment by the death penalty. State v. Scales, 655 So. 2d 1326, 1995 La. LEXIS 1384 (May 22, 1995), writ of certiorari denied by 516 U.S. 1050, 116 S. Ct. 716, 133 L. Ed. 2d 670, 1996 U.S. LEXIS 130, 64 U.S.L.W. 3466 (1996).

••• Abuse of Discretion

•••• General Overview. — Trial court did not abuse its sentencing discretion in imposing on defendant the maximum sentences for the offenses of attempted armed robbery, La. Rev. Stat. Ann. §§ 14:64 and 14:27, and attempted second-degree murder, La. Rev. Stat. Ann. §§ 14:30.1 and 14:27, which amounted to 49 ½ years and 50 years respectively, and ordering that they run concurrently; defendant created a risk of death or great bodily harm to the victim during the commission of the offense, he had a previous felony conviction for second-degree murder, and his sentence was one-half as long as it could have been; thus, defendant’s sentence was not excessive under La. Const. art. I, § 20. State v. Robicheaux, 865 So. 2d 149, 2003 La. App. LEXIS 3678 (Dec. 30, 2003), writ denied by La. 2004-0381, 876 So. 2d 830, 2004 La. LEXIS 2211 (La. June 25, 2004).

In a trial for armed robbery, where the State produced evidence that that defendant, by force and intimidation, while armed with a firearm, took from the victim $30 and a gold chain, the State presented evidence for each element of the crime, and the trial court did not abuse its discretion in denying defendant’s motion for a judgment of acquittal. State v. Williams, 781 So. 2d 682, 2001 La. App. LEXIS 336 (Feb. 28, 2001).

In a prosecution for armed robbery, the trial court did not abuse its discretion in failing to grant defendant’s motion for a severance on the ground that a statement given by his codefendant implicated him as the perpetrator of the charged offense. Although the statement implicating defendant was ultimately used at trial to impeach the codefendant who testified in his own defense, the thrust of the codefendant’s defense was not to implicate defendant and therefore it was not antagonistic to that of defendant. State v. Brown, 527 So. 2d 12, 1988 La. App. LEXIS 517 (Apr. 6, 1988).

Even if it were a violation of a sequestration order, there was no actual prejudice to a defendant in the fact that, at the assistant district attorney’s request and before trial, the victim of an armed robbery reviewed the physical evidence in the presence of the police chief, the custodian of the evidence, who was also to be a witness, nor did the trial judge abuse his discretion in modifying the sequestration order such that it took effect only when the first witness was called. State v. Marchese, 430 So. 2d 1303, 1983 La. App. LEXIS 8294 (Apr. 5, 1983).

••• Clearly Erroneous Review

•••• General Overview. — Defendant’s conviction for armed robbery in violation of La. Rev. Stat. Ann. § 14:64, was supported where the State met its burden of proof beyond a reasonable doubt, which included the identity of defendant, as established by the victim’s unequivocal testimony that he recognized defendant as the assailant. State v. Lee, 526 So. 2d 450, 1988 La. App. LEXIS 1259 (May 16, 1988).

••• Harmless & Invited Errors

•••• General Overview. — Supreme Court of Louisiana reversed the decision of the Third Circuit Court of Appeal, Louisiana, reversing defendant’s conviction and sentence for armed robbery because the State failed to disclose in a timely manner the exculpatory content of testimony provided by a former co-defendant turned prosecution witness; the trial court’s denial of a mistrial or a postponement of the evidentiary portions of trial did not prejudice the defense or otherwise render the proceedings fundamentally unfair. State v. Garrick, 870 So. 2d 990, 2004 La. LEXIS 1250 (Apr. 14, 2004), remanded by La. App. 02-0712, 879 So. 2d 401, 2004 La. App. LEXIS 1748 (La.App. 3 Cir. July 1, 2004).

Jury heard the victim’s unequivocal testimony describing defendant as the assailant who took his car keys at gunpoint, shot him two times at close range, and then drove away in the victim’s vehicle, and the jury also heard defendant’s recorded statement to police admitting approaching the victim while armed with a handgun, taking the keys by force, and firing the gun accidentally; in light of the compelling evidence of guilt, it was harmless error for the prosecutor to comment on defendant’s failure to take the stand, albeit grounds for a mistrial. State v. Small, 850 So. 2d 1019, 2003 La. App. LEXIS 1897 (June 27, 2003), writ denied by La. 2003-2202, 865 So. 2d 75, 2004 La. LEXIS 305 (La. Jan. 30, 2004).

••• Substantial Evidence

•••• General Overview. — Attempted armed robbery conviction was affirmed because defendant’s confession, that he and a friend had planned to rob the store, proved beyond a reasonable doubt that he had the specific intent to commit an armed robbery, and defendant’s admissions, with the corroborating evidence of the officer, observing defendant come from around the back of the store, pulling a ski cap over his face and walking toward the front door, established the essential element of specific intent. State v. Frazier, 843 So. 2d 562, 2003 La. App. LEXIS 1056 (Apr. 9, 2003), writ denied by La. 2003-1333, 860 So. 2d 542, 2003 La. LEXIS 3479 (La. Nov. 21, 2003).

There was sufficient evidence under La. Code Crim Proc. Ann. art. 821 to convict defendant of armed robbery, a violation of La. Rev. Stat. Ann. art. 14:64. In addition to co-defendants’ testimony of their robbery plans, a witness’s testimony clearly established that he committed the robber’s features to memory and that his identification of defendant, which was corroborated, as the man who forced him to open a safe at gunpoint was certain. State v. Morris, 770 So. 2d 908, 2000 La. App. LEXIS 2923 (Nov. 3, 2000), writ denied by La. 2000-3293, 799 So. 2d 496, 2001 La. LEXIS 3996 (La. Oct. 12, 2001), writ of certiorari denied by 535 U.S. 934, 122 S. Ct. 1311, 152 L. Ed. 2d 220, 2002 U.S. LEXIS 1637, 70 U.S.L.W. 3577 (2002).

Substantial evidence supported defendant’s conviction for two counts of armed robbery in violation of La. Rev. Stat. Ann. § 14:64 where the jury’s credibility determination and conclusion that defendant robbed the victim was rational, and there was no probability that defendant was misidentified. State v. Freeman, 770 So. 2d 482, 2000 La. App. LEXIS 2302 (Oct. 11, 2000), writ of certiorari denied by La. 2000-3101, 798 So. 2d 963, 2001 La. LEXIS 2904 (La. Oct. 5, 2001).

Victim’s testimony that her assailant was armed, that he demanded her money, and that she did not have the money she had been carrying when she returned home, was sufficient to support defendant’s conviction for armed robbery; in addition, testimony from two previous victims who identified defendant as their attacker and circumstantial evidence showing a similar pattern in each of the crimes substantiated his guilt beyond a reasonable doubt. State v. Varnado, 753 So. 2d 850, 1999 La. App. LEXIS 3085 (Sept. 22, 1999), writ denied by La. 1999-3187, 760 So. 2d 341, 2000 La. LEXIS 1221 (La. Apr. 20, 2000).

Appellate court determined that the evidence supported defendant’s conviction of armed robbery under La. Rev. Stat. Ann. § 14:64 where the clerk of a convenience store identified defendant as the man who robbed the store on three occasions and where defendant’s thumbprint was found in the vehicle stolen from the store following the first robbery. State v. Jones, 733 So. 2d 127, 1999 La. App. LEXIS 860 (Apr. 1, 1999), writ denied by La. 99-1185, 748 So. 2d 434, 1999 La. LEXIS 2421 (La. Oct. 1, 1999).

Evidence was sufficient to adjudicate defendant, who was a juvenile, as a delinquent for committing armed robbery pursuant to La. Rev. Stat. Ann. § 14:64; he was identified by the victim and named as the perpetrator by two accomplices, and his alibi was eroded by the inconsistencies in his testimony and his admission that he left his grandmother’s house on the night of the robbery to meet one of the accomplices. State ex rel. D.L., 715 So. 2d 623, 1998 La. App. LEXIS 1646 (June 24, 1998).

Given that issues of credibility rested with the trier of fact and that the trier of fact could accept or reject, in whole or in part, the testimony of any witness, and a jury apparently believed the account by a defendant’s ex-wife of the events and circumstances, and the ex-wife’s testimony was corroborated by other evidence, the record contained sufficient evidence to support the defendant’s convictions for aggravated kidnapping, a violation of La. Rev. Stat. Ann. § 14:44, and three counts of armed robbery, violations of La. Rev. Stat. Ann. § 14:64(A). State v. Arvie, 709 So. 2d 810, 1998 La. App. LEXIS 178 (Feb. 4, 1998), writ denied by La. 98-2461, 736 So. 2d 827, 1999 La. LEXIS 275 (La. Jan. 29, 1999), writ denied by La. 2003-2706, 885 So. 2d 572, 2004 La. LEXIS 3173 (La. Oct. 29, 2004).

Evidence in the complete record, reviewed in accordance with La. Code Crim. Proc. Ann. art. 821 in the light most favorable to the prosecution, was sufficient to have allowed a rational trier of fact to conclude that the State proved the essential elements of armed robbery by defendant in violation of La. Rev. Stat. Ann. § 14:64 beyond a reasonable doubt. State v. Howard, 634 So. 2d 876, 1993 La. App. LEXIS 4043 (Dec. 29, 1993), writ of certiorari denied by La. 94-0055, 635 So. 2d 1133, 1994 La. LEXIS 935 (La. Apr. 7, 1994).

In a prosecution for armed robbery, defendant’s conviction was affirmed where the court was satisfied that, based on an eyewitness’s identification, the jury could reasonably have found that the elements of La. Rev. Stat. Ann. § 14:64 were satisfied and that the identification of defendant was proven beyond a reasonable doubt. State v. Junior, 542 So. 2d 23, 1989 La. App. LEXIS 503 (Mar. 15, 1989), writ of certiorari denied by 546 So. 2d 1212, 1989 La. LEXIS 1774 (La. 1989).

There was sufficient evidence to convict defendant of armed robbery where there was evidence that defendant, accompanied by a co-perpetrator, stole jewelry and money from three employees of a jewelry store through the use of threats and intimidation while armed with handguns, the three employees positively identified defendant as one of the robbers, and no evidence contradicted the testimony of the employees or successfully challenged their ability to positively identify the robbers. State v. Perkins, 451 So. 2d 1146, 1984 La. App. LEXIS 8827 (May 16, 1984).

The evidence was sufficient to support defendant’s conviction of armed robbery, a violation of La. Rev. Stat. Ann. § 14:64, given his identification both by store employees where the robbery occurred, and by police officers who responded to a silent alarm and followed defendant when he fled from the scene to a bus yard where he was captured while hiding under a bus; given the undisputed facts, the court ruled that any rational trier of fact could have found defendant guilty of the offense beyond a reasonable doubt. State v. Laird, 432 So. 2d 969, 1983 La. App. LEXIS 8578 (May 16, 1983).

EVIDENCE

• Authentication

•• Chain of Custody. — Despite defendant’s claim that the chain of custody for the alleged weapon used in his armed robbery prosecution under La. Rev. Stat. Ann. § 14:64 was not shown, the pistol’s admission into evidence at trial was proper; absolute proof of the chain of custody was not required for the introduction of evidence, only a clear preponderance of evidence in favor of its introduction was required. State v. Williams, 273 So. 2d 280, 1973 La. LEXIS 5684 (Feb. 13, 1973).

• Demonstrative Evidence

•• Photographs. — Where defendant was convicted of armed robbery, his conviction was proper; the admission into evidence of photographs showing a victim’s body was permissible where the robbery and the shooting were part of a single continuous transaction. State v. Powell, 325 So. 2d 791, 1976 La. LEXIS 5137 (Jan. 19, 1976).

Defendants armed robbery convictions, in violation of La. Rev. Stat. Ann. § 14:64, were proper when the trial court properly admitted pictures of guns used in the crime the State showed that it was more probable than not that the object in the pictures was connected to the crime. State v. Hayes, 306 So. 2d 705, 1975 La. LEXIS 3512 (Jan. 20, 1975).

• Procedural Considerations

•• Burdens of Proof

••• General Overview. — A conviction for armed robbery under La. Rev. Stat. Ann. § 14:64 was affirmed where, viewing the evidence in the light most favorable to the prosecution, a rational trier of fact could have found beyond a reasonable doubt that the defendant did commit the offense. State v. Valentine, 570 So. 2d 533, 1990 La. App. LEXIS 2578 (Nov. 15, 1990).

•• Circumstantial & Direct Evidence. — Strong circumstantial evidence could support a conviction for armed robbery where there was strong evidence that money, a gun and a diamond ring were taken during a robbery. State v. Chase, 327 So. 2d 391, 1976 La. LEXIS 3902 (Feb. 23, 1976).

•• Exclusion & Preservation by Prosecutor. — Trial court did not err in denying defendant’s motion to suppress the victim’s identification of him after a high-speed chase shortly after the crime was committed, it was reasonable, appropriate, and logical to attempt to secure an identification immediately and although the perpetrator had a stocking over his face, the victim’s testimony admitted that fact and that was a question for the jury to have considered. State v. Haynes, 847 So. 2d 653, 2003 La. App. LEXIS 1389 (Apr. 30, 2003), writ denied by La. 2003-1698, 872 So. 2d 508, 2004 La. LEXIS 1732 (La. May 14, 2004).

Admitting a gun, seized from the sister of an accomplice of defendant charged with armed robbery, may have been error, but the error was harmless because there was substantial evidence of defendant’s guilt from his confession and from eyewitnesses. State v. Forman, 271 So. 2d 523, 1973 La. LEXIS 5559 (Jan. 9, 1973).

•• Judicial Intervention in Trials

••• Comments by Judges

•••• General Overview. — Where a trial judge extensively cross-examined a sanity commission member before the jury with the purpose of destroying the basis of his opinion that a defendant was legally insane when he committed an armed robbery, a conviction was reversed. State v. Williams, 375 So. 2d 1379, 1979 La. LEXIS 7116 (Oct. 8, 1979).

•• Weight & Sufficiency. — Defendant was properly convicted of armed robbery where he and two other men approached the victim and her boyfriend outside their apartment while they were unloading items from the store, and the men shouted “this is a robbery!” The three men took several items including the victim’s purse containing her cell phone and then used the cell phone to place several calls. State v. Weaver, 873 So. 2d 909, 2004 La. App. LEXIS 1180 (May 12, 2004).

In a criminal prosecution for armed robbery, the essential element of “taking of anything of value” was satisfied by the taking of an electronic game and about $200 from the bedroom of the house defendant ransacked; the victims also discovered missing jewelry from the bedroom. State v. Lee, 868 So. 2d 256, 2004 La. App. LEXIS 402 (Mar. 3, 2004), writ denied by La. 2004-1128, 883 So. 2d 1027, 2004 La. LEXIS 3030 (La. Oct. 8, 2004), writ denied by 967 So. 2d 534, 2007 La. LEXIS 2647 (La. 2007).

Videotape of defendants using the victim’s stolen credit card to make purchases (later traced to them through credit card receipts and a shopping list), the victim’s positive identification of one of the defendants as the man who beat him and who took his money clip, cash, credit card and other valuables, and the fact that the weapon used was found in defendants’ car, was sufficient evidence to sustain defendants’ convictions for armed robbery, conspiracy to commit armed robbery, and aggravated second-degree battery. State v. Hampton, 865 So. 2d 284, 2004 La. App. LEXIS 57 (Jan. 28, 2004), writ denied by La. 2004-0834, 896 So. 2d 57, 2005 La. LEXIS 621 (La. Mar. 11, 2005), writ denied by La. 2004-2380, 903 So. 2d 452, 2005 La. LEXIS 1903 (La. June 3, 2005).

Where defendant entered a beauty shop while two employees were working, removed $200 to $300 in cash from the register, and demanded money from the safe with the use of a gun, the evidence was sufficient to convict him of two counts of armed robbery; further, defendant was positively identified as the perpetrator from a photographic lineup. State v. Hartwell, 866 So. 2d 899, 2004 La. App. LEXIS 53 (Jan. 27, 2004), writ denied by La. 2004-0448, 876 So. 2d 832, 2004 La. LEXIS 2217 (La. June 25, 2004).

Evidence was sufficient to convict defendant of attempted armed robbery, La. Rev. Stat. Ann. §§ 14:64 and 14:27, where (1) the state proved that defendant’s actions were premeditated, because he called the victim before he arrived at the motel and he was in disguise; (2) when he discovered that the victim was alone, he pulled out a gun and pointed it at her stomach and tried to get her back into the house; (3) the victim struggled and the gun discharged; (4) defendant admitted that he went to the motel to get money; and (5) the use of a gun evidenced the intent to use force to get the money. State v. Robicheaux, 865 So. 2d 149, 2003 La. App. LEXIS 3678 (Dec. 30, 2003), writ denied by La. 2004-0381, 876 So. 2d 830, 2004 La. LEXIS 2211 (La. June 25, 2004).

Defendant’s conviction and sentence for armed robbery was proper where the testimony of one witness, if believed by the trier of fact, was sufficient support for a factual conclusion required for a verdict of guilty; thus, it did not matter that defendant was convicted on the testimony of his two victims. State v. Wallace, 862 So. 2d 286, 2003 La. App. LEXIS 3299 (Nov. 26, 2003), writ denied by La. 2003-3515, 870 So. 2d 269, 2004 La. LEXIS 1293 (La. Apr. 8, 2004).

Where defendant and an armed accomplice entered a shoe store, demanded money from an employee, and took his wallet at gunpoint, the evidence was sufficient to support defendant’s conviction of armed robbery. State v. King, 856 So. 2d 243, 2003 La. App. LEXIS 2807 (Oct. 9, 2003).

In a criminal prosecution for conspiracy to commit armed robbery, evidence that defendant drove the get-away car during the attempted robberies, loaned his car to an accomplice during the robberies, and shared in the proceeds, was sufficient to support his conviction. State v. Barton, 857 So. 2d 1189, 2003 La. App. LEXIS 2648 (Sept. 30, 2003), writ denied by La. 2003-3012, 866 So. 2d 817, 2004 La. LEXIS 696 (La. Feb. 20, 2004).

Sufficient evidence supported defendant’s conviction for armed robbery under La. Rev. Stat. Ann. § 14:64 where: (1) Both the victim and his wife selected defendant from a photographic lineup and identified him in court; (2) both witnesses testified that defendant approached them while they were walking down the street and both gave similar accounts of the robbery; (3) both witnesses testified that defendant indicated he would shoot the victim if the couple did not cooperate; (4) although defendant did not admit participating in the crime, he identified an accomplice and took the police to that individual’s residence; and (5) the physical evidence presented also supported the couple’s testimony. State v. McCall, 852 So. 2d 1162, 2003 La. App. LEXIS 2302 (Aug. 20, 2003), writ denied by La. 2004-0039, 888 So. 2d 858, 2004 La. LEXIS 3825 (La. Dec. 17, 2004).

Evidence was sufficient to have convicted defendant of armed robbery where although only one victim could identify defendant from the photographic lineup, other evidence at the trial negated the reasonable probability of misidentification, and both victims positively identified defendant’s companion from a photographic lineup; it was reasonable to infer that one of the victims was afraid where, although defendant did not point his guns at him, the victim testified that he was afraid and it was reasonable to infer that the victim was afraid because he was on the passenger’s side of the van looking through the van at defendant who was armed with two guns. State v. Billard, 852 So. 2d 1069, 2003 La. App. LEXIS 2217 (July 29, 2003), writ denied by La. 2003-2437, 865 So. 2d 739, 2004 La. LEXIS 415 (La. Feb. 6, 2004).

Sufficient evidence existed to convict defendant of armed robbery as defendant ordered the victim into the victim’s car at gun point, the stereo and amplifier were stolen from the victim’s car, and the victim made a positive in-court identification of defendant as the robber. State v. Butler, 850 So. 2d 932, 2003 La. App. LEXIS 1839 (June 25, 2003).

Attempted armed robbery conviction was affirmed because defendant’s confession, that he and a friend had planned to rob the store, proved beyond a reasonable doubt that he had the specific intent to commit an armed robbery, and defendant’s admissions, with the corroborating evidence of the officer, observing defendant come from around the back of the store, pulling a ski cap over his face and walking toward the front door, established the essential element of specific intent. State v. Frazier, 843 So. 2d 562, 2003 La. App. LEXIS 1056 (Apr. 9, 2003), writ denied by La. 2003-1333, 860 So. 2d 542, 2003 La. LEXIS 3479 (La. Nov. 21, 2003).

Victim’s testifimony that defendant pushed the knife out with defendant’s left hand, snatched her purse with his right hand, and that she was scared was corroborated by witnesses, although they could not say for sure they saw a knife; such evidence was sufficient to sustain defendant’s conviction for armed robbery. State v. Pierce, 846 So. 2d 55, 2003 La. App. LEXIS 1028 (Apr. 8, 2003).

In defendant’s rape and robbery case, the victim’s identification of defendant as the perpetrator was insufficient where despite the minor discrepancy between the victim’s description and defendant’s actual appearance, the victim identified defendant from a photographic lineup two weeks after the incident and made an in-court identification of defendant at trial. State v. Watson, 844 So. 2d 198, 2003 La. App. LEXIS 710 (Mar. 25, 2003), writ denied by La. 2003-1276, 872 So. 2d 506, 2004 La. LEXIS 1702 (La. May 14, 2004).

Where victim graphically described being struck by defendant so hard that it knocked him off his feet, and noted that defendant “helped his buddy rob me”, that was sufficient evidence to prove that defendant participated in the armed robbery despite his assertion that he had lacked the intent to participate. State v. Jones, 840 So. 2d 7, 2003 La. App. LEXIS 94 (Jan. 29, 2003), writ of certiorari denied by La. 2003-0956, 855 So. 2d 309, 2003 La. LEXIS 2779 (La. Oct. 3, 2003).

Where a victim had taken a few steps from his van, leaving it unattended for the few moments it took to place newspapers in the box, the State was entitled to argue that the vehicle was in his immediate control, since absent the armed violence or intimidation by defendant, the victim could have prevented the taking. State v. Jones, 840 So. 2d 7, 2003 La. App. LEXIS 94 (Jan. 29, 2003), writ of certiorari denied by La. 2003-0956, 855 So. 2d 309, 2003 La. LEXIS 2779 (La. Oct. 3, 2003).

If property is taken from the victim’s presence by intimidation with a weapon, it is sufficient to sustain a conviction for armed robbery, and to prove robbery, the State must show that the property was sufficiently under the victim’s control that, absent violence or intimidation, the victim could have prevented the taking; all persons concerned in the commission of a crime, whether present or absent, and whether they directly commit the act constituting the offense, aid and abet in its commission, or directly or indirectly counsel or procure another to commit the crime, are principals. State v. Jones, 840 So. 2d 7, 2003 La. App. LEXIS 94 (Jan. 29, 2003), writ of certiorari denied by La. 2003-0956, 855 So. 2d 309, 2003 La. LEXIS 2779 (La. Oct. 3, 2003).

Evidence was sufficient to convict defendant on one of eight counts of armed robbery where, inter alia, defendant confessed to committing that robbery in a police statement and the police introduced an audiotape and transcript of the statement, and a police sergeant testified that all of the robberies appeared to be similar. State v. Smothers, 836 So. 2d 559, 2002 La. App. LEXIS 4156 (Dec. 30, 2002), writ denied by La. 2003-0447, 855 So. 2d 329, 2003 La. LEXIS 2924 (La. Oct. 10, 2003).

Evidence was sufficient for a jury to have found defendant guilty of armed robbery where, inter alia, the money he stole was considered to have been taken from the victim lounge manager’s presence even though she was in the restroom when the money, which was located in another room, was removed from the lounge, and the evidence showed that defendant created an atmosphere of intimidation by masking himself and ordering the occupants of the lounge to get down on the floor, thereby prompting the victim to reasonably react with fear for her life and to remain in the restroom for safety. State v. Long, 830 So. 2d 552, 2002 La. App. LEXIS 3251 (Oct. 30, 2002).

Evidence was sufficient to convict defendant of attempted second-degree murder and armed robbery, where the victim, who knew defendant, positively identified him as the person who robbed her at gunpoint, shot her, and thereafter continued to unsuccessfully pull the trigger. State v. Gay, 830 So. 2d 356, 2002 La. App. LEXIS 3192 (Oct. 23, 2002).

Evidence was sufficient to convict defendant of armed robbery of a gold bracelet where victim’s and co-defendant’s testimony were consistent about the essential elements of the crime, even though their versions of the event differed; both testified that defendant forced his way into the victim’s apartment, that defendant was armed with a gun and hit the victim several times with it, and that he came from the back of the apartment to flee out of the front door of the apartment after his gun discharged. State v. Floyd, 830 So. 2d 384, 2002 La. App. LEXIS 3195 (Oct. 23, 2002), writ denied by La. 2002-2769, 840 So. 2d 1212, 2003 La. LEXIS 984 (La. Apr. 4, 2003).

Evidence was sufficient to convict a defendant of armed robbery where his co-defendants positively identified him, at trial, as one of the two robbers, the co-defendants rode with the defendant and the other robber to a restaurant and knew beforehand of the plan to rob it. State v. Sanborn, 831 So. 2d 320, 2002 La. App. LEXIS 3147 (Oct. 16, 2002), writ denied by La. 2002-3130, 854 So. 2d 346, 2003 La. LEXIS 2642 (La. Sept. 26, 2003), writ denied by 969 So. 2d 623, 2007 La. LEXIS 2827 (La. 2007).

Evidence was sufficient to prove beyond a reasonable doubt that defendant was the perpetrator of attempted armed robbery because the person defendant attempted to rob and that person’s co-worker made an in-court positive identification of defendant as the perpetrator, there was a surveillance tape of the attempted armed robbery that was introduced into evidence and played for the jury, and defendant himself gave a statement to police that implicated defendant as the perpetrator. State v. Williams, 827 So. 2d 1286, 2002 La. App. LEXIS 2877 (Oct. 4, 2002), writ denied by La. 2002-3071, 853 So. 2d 633, 2003 La. LEXIS 2522 (La. Sept. 19, 2003).

Person that defendant attempted to rob testified that defendant pointed a weapon at her that looked like the pellet gun introduced at trial, threatened to shoot her with it, then demanded that she give him the money in the safe; thus, in the manner the pellet gun was used, the jury could have reasonably concluded that the gun was a dangerous weapon. State v. Williams, 827 So. 2d 1286, 2002 La. App. LEXIS 2877 (Oct. 4, 2002), writ denied by La. 2002-3071, 853 So. 2d 633, 2003 La. LEXIS 2522 (La. Sept. 19, 2003).

Where defendant’s 13-year-old cousin robbed a convenience store while armed with a knife, and defendant planned the robbery, the evidence was sufficient to support defendant’s conviction for armed robbery. State v. Allen, 828 So. 2d 622, 2002 La. App. LEXIS 2758 (Sept. 18, 2002), writ denied by La. 2002-2595, 840 So. 2d 566, 2003 La. LEXIS 883 (La. Mar. 28, 2003), writ denied by La. 2002-2997, 847 So. 2d 1255, 2003 La. LEXIS 2151 (La. June 27, 2003), writ of certiorari denied by 540 U.S. 1185, 124 S. Ct. 1404, 158 L. Ed. 2d 90, 2004 U.S. LEXIS 1144, 72 U.S.L.W. 3535 (2004).

Three eyewitnesses testified that a masked man ran into the victim’s store and pointed a shotgun in the victim’s face and even though the victim did not understand what defendant said to the victim, the victim clearly comprehended the intent of the words; thus, the jury could have clearly inferred defendant’s specific intent to commit armed robbery from the circumstances of the transaction and defendant’s actions and the the evidence was sufficient to convict defendant of attempted armed robbery. State v. Johnson, 821 So. 2d 652, 2002 La. App. LEXIS 1897 (June 12, 2002).

Evidence of defendant’s involvement in armed robbery of motel was not insufficient where evidence showed that defendant and actual robber were friends, were together the night of the robbery, and witnesses testified that, inter alia, defendant admitted his involvement in the crime. State v. Tolliver, 818 So. 2d 310, 2002 La. App. LEXIS 1311 (May 8, 2002).

Evidence was sufficient to prove that defendant possessed a dangerous weapon during a robbery, and thus to convict him of armed robbery in violation of La. Rev. Stat. Ann. § 14:64, where a sandwich shop employee testified that defendant pointed a gun at her while he demanded money, even though she was not sure whether the gun was real or plastic. State v. Washington, 788 So. 2d 596, 2001 La. App. LEXIS 1139 (May 16, 2001), writ denied by La. 2001-1718, 815 So. 2d 94, 2002 La. LEXIS 1449 (La. May 3, 2002).

Crime victim who had the defendant point a pistol at him and who had his attention focused only on the defendant for 15 to 20 minutes who made a solid identification of defendant as the perpetrator of an armed robbery with the use of a firearm made a valid identification of the defendant, which was sufficient to support a finding that sufficient evidence supported the defendant’s conviction for armed robbery with the use of a firearm, La. Rev. Stat. Ann. § 14:64. State v. Williams, 781 So. 2d 673, 2001 La. App. LEXIS 354 (Feb. 28, 2001).

Evidence was sufficient to prove beyond a reasonable doubt that defendant was the perpetrator of attempted armed robbery; there was no reasonable probability of misidentification, and the victim’s testimony, corroborated by a surveillance videotape and a witness’s testimony, was sufficient proof beyond a reasonable doubt that he had the specific intent to commit armed robbery. State v. Musgrove, 774 So. 2d 1155, 2000 La. App. LEXIS 3330 (Dec. 15, 2000), writ denied by La. 2001-0356, 798 So. 2d 112, 2001 La. LEXIS 2582 (La. Sept. 28, 2001).

Where a victim testified that defendant took his hat and $60 in cash, and that while he and defendant were struggling, defendant reached into his pant’s pocket and took his money, the victim’s testimony was sufficient to prove that a taking occurred; thus, the State met its burden of proving, beyond a reasonable doubt, that defendant was guilty of armed robbery. State v. Dunn, 769 So. 2d 673, 2000 La. App. LEXIS 2492 (Sept. 13, 2000), writ denied by La. 2000-3005, 799 So. 2d 1149, 2001 La. LEXIS 3907 (La. Oct. 26, 2001), writ denied by La. 2000-3035, 799 So. 2d 1149, 2001 La. LEXIS 3909 (La. Oct. 26, 2001).

Evidence presented at trial was sufficient to convict a defendant of armed robbery, where the jury obviously believed that the victims’ testimony was credible and accepted their identifications of the defendant; where the defendant admitted that he had been in the loan office that was robbed on the day of the robbery; where the defendant stated in a loan application that a nine millimeter Baretta would be provided as collateral and witnesses testified that the weapon used by the robber was a nine millimeter Baretta; and where the defendant fled from the apartment when the police arrived there the day after the robbery. State v. James, 754 So. 2d 429, 2000 La. App. LEXIS 577 (Mar. 10, 2000), writ denied by La. 2000-0956, 786 So. 2d 113, 2001 La. LEXIS 743 (La. Mar. 9, 2001).

Sufficient evidence was presented to support defendant’s conviction for first-degree robbery; witnesses identified defendant as the perpetrator of a bank robbery, the assessment of the witnesses’ credibility was within the province of the jury, and the evidence negated any reasonable probability of misidentification. State v. Louis, 744 So. 2d 694, 1999 La. App. LEXIS 2969 (Oct. 27, 1999).

Testimony of a victim that defendant took his keys, stabbed him numerous times, demanded money, and fled the scene in the victim’s truck was sufficient to establish the elements of armed robbery, La. Rev. Stat. Ann. § 14:64(A). State v. Glover, 754 So. 2d 1044, 1999 La. App. LEXIS 2681 (Sept. 24, 1999), writ denied by La. 1999-3200, 759 So. 2d 94, 2000 La. LEXIS 1016 (La. Apr. 7, 2000).

Victim’s testimony that her assailant was armed, that he demanded her money, and that she did not have the money she had been carrying when she returned home, was sufficient to support defendant’s conviction for armed robbery; in addition, testimony from two previous victims who identified defendant as their attacker and circumstantial evidence showing a similar pattern in each of the crimes substantiated his guilt beyond a reasonable doubt. State v. Varnado, 753 So. 2d 850, 1999 La. App. LEXIS 3085 (Sept. 22, 1999), writ denied by La. 1999-3187, 760 So. 2d 341, 2000 La. LEXIS 1221 (La. Apr. 20, 2000).

Armed robbery and conspiracy convictions and sentences were upheld as, inter alia, identification evidence was sufficient since it noted the perpetrator’s voice and hair style, and there was no error if the jury was cautioned about the charging information. State v. Zeno, 742 So. 2d 699, 1999 La. App. LEXIS 2392 (Aug. 31, 1999), writ denied by La. 2000-0105, 765 So. 2d 1065, 2000 La. LEXIS 2103 (La. June 30, 2000).

Evidence was sufficient to adjudicate defendant, who was a juvenile, as a delinquent for committing armed robbery pursuant to La. Rev. Stat. Ann. § 14:64; he was identified by the victim and named as the perpetrator by two accomplices, and his alibi was eroded by the inconsistencies in his testimony and his admission that he left his grandmother’s house on the night of the robbery to meet one of the accomplices. State ex rel. D.L., 715 So. 2d 623, 1998 La. App. LEXIS 1646 (June 24, 1998).

Evidence was sufficient to convict defendant of first-degree murder where the witness identified the defendant as the person who shot the victim after attempting to rob him and the witness at gunpoint. State v. Duncan, 648 So. 2d 1090, 1994 La. App. LEXIS 3582 (Dec. 28, 1994), writ of certiorari denied by La. 95-0662, 657 So. 2d 1028, 1995 La. LEXIS 1820 (La. June 30, 1995), writ of certiorari denied by 516 U.S. 1148, 116 S. Ct. 1020, 134 L. Ed. 2d 99, 1996 U.S. LEXIS 1435, 64 U.S.L.W. 3575 (1996).

Defendant’s actions, which caused a victim to reasonably believe that a weapon existed during an alleged armed robbery, provided sufficient evidence to support the conviction under La. Rev. Stat. Ann. § 14:64 because the victim saw a knife in defendant’s pocket, and was advised of the knife. State v. Robinson, 616 So. 2d 828, 1993 La. App. LEXIS 1491 (Apr. 7, 1993), writ denied by La. 93-1925, 666 So. 2d 1090, 1996 La. LEXIS 377 (La. Feb. 2, 1996).

Where defendant ran with the robbers immediately after a holdup, fled when he saw the police, and was wearing clothing matching an eyewitness description, the evidence was sufficient to support defendant’s conviction for armed robbery, a violation of La. Rev. Stat. Ann. § 14:64. State v. Bellamy, 599 So. 2d 326, 1992 La. App. LEXIS 999 (Apr. 8, 1992), writ of certiorari denied by 605 So. 2d 1089, 1992 La. LEXIS 2617 (La. 1992).

Sufficient evidence was introduced at trial to convict defendant of two separate armed robberies, even though he wore a red ski mask during the crimes, where the two victimized cashiers described the robber as matching defendant’s general appearance, defendant was identified by a police officer as the person who bailed out of the getaway car after a high-speed chase, a red ski mask was found in the abandoned getaway car, and, a handgun similar to that used in the robberies was found discarded in a public park not far from the abandoned car the day after the high-speed chase. State v. Sylvas, 558 So. 2d 1192, 1990 La. App. LEXIS 328 (Feb. 21, 1990).

Sufficient evidence existed to convict defendant of robbery and burglary where the victim picked his photo from a photographic line-up three days after the crime as the person who broke into her home, threatened her with a knife, and stole cash and valuables, even though in her trial testimony the victim mistakenly confused defendant’s name with that of his co-defendant. State v. Robertson, 518 So. 2d 579, 1987 La. App. LEXIS 11017 (Dec. 22, 1987), writ of certiorari denied by 523 So. 2d 227, 1988 La. LEXIS 852 (La. 1988).

Where defendant was convicted of armed robbery, his conviction was proper; the conviction was supported by sufficient evidence because the victim’s identification was positive and unequivocal. State v. Bennett, 506 So. 2d 835, 1987 La. App. LEXIS 9381 (Apr. 14, 1987).

State proved the taking, value, weapon, and force elements of armed robbery under La. Rev. Stat. Ann. § 14:64 beyond a reasonable doubt through the testimony of the owner that cash was missing from his store after the alleged robbery and the testimony of defendant’s accomplices that one accomplice stood over the cashier with a gun and took cash from the store’s register and that defendant took the cash out of the store. State v. Sterling, 496 So. 2d 659, 1986 La. App. LEXIS 7994 (Oct. 28, 1986).

Defendant was a principal to co-defendant’s threatening of the victim with a knife and, as such, could be charged with and convicted of armed robbery; where the testimony was uncontradicted that a knife was used in the robbery, the evidence was sufficient to support a conviction of armed robbery and was therefore sufficient to convict of the lesser-included offense of attempted armed robbery. State v. Augustine, 482 So. 2d 150, 1986 La. App. LEXIS 5939 (Jan. 15, 1986).

Evidence was sufficient to establish defendant’s guilt of attempted armed robbery where defendant pointed the gun at a cashier and asked for all the money in the cash register, and the cashier identified defendant as the perpetrator. State v. Coleman, 470 So. 2d 590, 1985 La. App. LEXIS 9752 (May 29, 1985).

Uncontroverted evidence that an armed robbery in violation of La. Rev. Stat. Ann. § 14:64 had been committed and defendant’s statement and witness testimony connecting defendant to the robbery were adequate to prove that defendant was guilty beyond a reasonable doubt. State v. Jackson, 444 So. 2d 351, 1983 La. App. LEXIS 9992 (Dec. 22, 1983).

Evidence was sufficient to support a jury’s determination that a knife was used in the commission of an armed robbery where the victim testified that she felt a sharp object sticking in her side but did not actually see the knife. State v. Mitchell, 442 So. 2d 806, 1983 La. App. LEXIS 9872 (Dec. 9, 1983), remanded by 445 So. 2d 743, 1984 La. LEXIS 8375 (La. 1984).

The evidence was sufficient to support defendant’s conviction of armed robbery, a violation of La. Rev. Stat. Ann. § 14:64, given his identification both by store employees where the robbery occurred, and by police officers who responded to a silent alarm and followed defendant when he fled from the scene to a bus yard where he was captured while hiding under a bus; given the undisputed facts, the court ruled that any rational trier of fact could have found defendant guilty of the offense beyond a reasonable doubt. State v. Laird, 432 So. 2d 969, 1983 La. App. LEXIS 8578 (May 16, 1983).

Identification of defendant by his victim in a photographic lineup and later in a live lineup, in addition to the victim’s description and identification of a car to which defendant had access, and testimony by other witnesses that he was in the area of the crime at the time of the offense, was sufficient evidence to support his conviction for armed robbery. State v. James, 431 So. 2d 1075, 1983 La. App. LEXIS 8428 (May 3, 1983), writ of certiorari denied by 439 So. 2d 1076, 1983 La. LEXIS 11679 (La. 1983).

Although a defendant convicted of armed robbery did not file a motion for new trial, the proper procedure for raising the issue of sufficiency of the evidence, La. Code Crim. Proc. Ann. art. 851(1), a court of appeal considered the sufficiency of the evidence to determine whether it met constitutional standards, even though the issue was raised in a formal assignment of error. State v. Marchese, 430 So. 2d 1303, 1983 La. App. LEXIS 8294 (Apr. 5, 1983).

Positive identification of defendant, a former restaurant employee, by two of his co-employees as the man who held up another restaurant employee was sufficient for the jury to find him guilty of armed robbery beyond a reasonable doubt; the trial court did not abuse its wide discretion in denying his motion for a new trial that had asserted that the verdict was contrary to the law and the evidence. State v. Caminita, 411 So. 2d 13, 1982 La. LEXIS 10311 (Mar. 1, 1982), writ of certiorari denied by 459 U.S. 976, 103 S. Ct. 314, 74 L. Ed. 2d 291, 1982 U.S. LEXIS 4193, 51 U.S.L.W. 3340 (1982).

Even though no one actually saw a gun during a bank robbery and no gun was ever found, there was ample evidence to support the jury’s conclusion that defendant was armed with a dangerous weapon, as defined by La. Rev. Stat. Ann. § 14:2(3), at the time of the robbery. State v. Gould, 395 So. 2d 647, 1980 La. LEXIS 9614 (Oct. 6, 1980).

Defendant was properly convicted of armed robbery, where he drove his truck to a service station after the station had closed for the night and, while the station’s owner was counting the station’s cash receipts, requested admittance in order to obtain ice, and defendant then stole the owner’s gun and used it to shoot and wound the owner, and stole the cash and the cash receipts. State v. Edsall, 385 So. 2d 207, 1980 La. LEXIS 7845 (May 30, 1980).

• Relevance

•• Confusion, Prejudice & Waste of Time. — Where the district attorney in a prosecution for robbery mentioned that one of the victims had been shot by a co-defendant, and the court admitted photographs of the shooting, the shooting was part of the transaction and there was no error. State v. Matthews, 292 So. 2d 226, 1974 La. LEXIS 3403 (Mar. 25, 1974).

•• Prior Acts, Crimes & Wrongs. — In defendants’ trial for armed robbery, the trial court did not err in admitting evidence linking defendants with an armed robbery that occurred the day before the charged offenses; evidence was admissible to show system, knowledge, and intent. State v. Cowans, 503 So. 2d 772, 1987 La. App. LEXIS 8799 (Mar. 4, 1987).

•• Relevant Evidence. — Whether money stolen from a victim was obtained by the victim through illegal drug sales and not reported as income was irrelevant in defendant’s prosecution for armed robbery because the source of the funds was not of controlling significance. State v. Boelyn, 432 So. 2d 260, 1983 La. LEXIS 10733 (May 23, 1983).

FAMILY LAW

• Delinquency & Dependency

•• Delinquency Proceedings. — La. Child Code art. 897.1(b) controlled the commitment of juvenile delinquent armed robbers, and thus, a sentence for two years with all but six months suspended for armed robbery in violation of La. Rev. Stat. Ann. § 14:6 was illegally lenient and reversed. State ex rel. A.M., 739 So. 2d 188, 1999 La. LEXIS 1720 (July 2, 1999).

GOVERNMENTS

• Legislation

•• Effect & Operation

••• Prospective Operation. — Where defendant’s offense of armed robbery occurred in March 1996, defendant was convicted and adjudicated as a third felony offender in August, 2001, and sentenced in November, 2001, the law in effect at the time of the adjudication was applicable to defendant’s habitual offender status, rather than the habitual offender law in effect at the time of the offense. State v. Orange, 2003 La. App. LEXIS 532 (Mar. 5, 2003), substituted opinion at La. App. 2002-0711, 845 So. 2d 570, 2003 La. App. LEXIS 1081 (La.App. 1 Cir. Apr. 11, 2003).

•• Interpretation. — In a robbery action, it was determined that La. Rev. Stat. Ann. § 14:64 implicitly required possession, in that the thing must be taken from a person or the immediate control of another; the term “belong” is commonly defined as “to be owned” as is the term “possess;” for purposes of La. Rev. Stat. Ann. § 14:64, ownership and possession must be considered separate and distinct. State v. McCormick, 737 So. 2d 926, 1999 La. App. LEXIS 2040 (June 9, 1999), writ denied by La. 1999-2009, 753 So. 2d 207, 2000 La. LEXIS 171 (La. Jan. 14, 2000).

While the extent of a player’s interest in money in the “pot” at the time when a card game was interrupted by a robbery was undetermined, an ownership interest of an undetermined value was no less an ownership interest; of that interest the complainant was robbed. State v. Refuge, 300 So. 2d 489, 1974 La. LEXIS 4087 (Aug. 30, 1974).

•• Overbreadth. — Given that the record of the conviction in the case at bar was introduced, which reflected a defendant’s conviction for armed robbery, and it was shown that the defendant was the same person who had been twice convicted of simple burglary, and the trial judge took judicial notice that the defendant was the same person who had been convicted of armed robbery in his court five weeks before, the defendant was properly determined to be an habitual offender under the provisions of the Habitual Offender Act (Act), La. Rev. Stat. Ann. § 15:529.1; the Act was not vague or ambiguous and it did not violate the constitutional prohibition against cruel and unusual punishment. State v. Lee, 364 So. 2d 1024, 1978 La. LEXIS 5464 (Nov. 13, 1978).
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§ 64.1. First degree robbery.

A. First degree robbery is the taking of anything of value belonging to another from the person of another, or that is in the immediate control of another, by use of force or intimidation, when the offender leads the victim to reasonably believe he is armed with a dangerous weapon.

B. Whoever commits the crime of first degree robbery shall be imprisoned at hard labor for not less than three years and for not more than forty years, without benefit of parole, probation or suspension of imposition or execution of sentence. (Added by Acts 1983, No. 533, § 1.)

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 15:1352.

Refusal to hire or contract; termination of employment; exemption; appeal procedure; waiver, see La. R.S. 40:1300.53.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Robbery

•••• General Overview. — Where defendant attempted to take money from a victim while armed with a weapon, the trial court properly accepted his plea to attempted armed robbery; according to the facts, the critical element of a “dangerous weapon” was present. His sentence of eight years at hard labor was not constitutionally excessive. State v. Sutton, 879 So. 2d 419, 2004 La. App. LEXIS 1785 (July 7, 2004), writ denied by La. 2004-2617, 904 So. 2d 730, 2005 La. LEXIS 2197 (La. June 24, 2005).

Evidence was sufficient to have convicted defendant of first-degree robbery where he was identified by the store clerk who was actually robbed and she had seen him face to face when he pointed gun at her from across the counter, her identifications were not controverted at trial, and a police officer testified that when defendant was stopped, he had on the same color clothing that the two witnesses outside the store had told the officer the robber had changed into after coming out of the store. State v. Guiden, 873 So. 2d 835, 2004 La. App. LEXIS 1178 (May 12, 2004).

Trial court did not err in requiring defendant to submit to fingerprint and palm print examinations in front of the jury where the test was not conducted before the trial, further, there is nothing in the record to support the defendant’s argument that he was surprised by the procedure or to learn that the palm print on the hard hat had been discovered prior to trial, defendant’s argument that he was surprised was not raised during the trial; neither the law nor the facts supported defendant’s contention that the taking of the prints in front of the jury prejudiced him. State v. Guiden, 873 So. 2d 835, 2004 La. App. LEXIS 1178 (May 12, 2004).

Where an expert indicated he was making a comparison to a palm print card that was “on file,” the state made an error in making a indirect reference to a prior crime, however, based on the overwhelming evidence of defendant’s guilt, the appellate court found such an error to have been harmless; by the time the prints were taken from defendant at his robbery trial, the jury had already heard the testimony from the other witnesses connecting defendant to the crime, and from the store clerk identifying defendant as the person who had robbed her and reciting the details of the robbery. State v. Guiden, 873 So. 2d 835, 2004 La. App. LEXIS 1178 (May 12, 2004).

Where the two attempted robbery offenses and the robbery offense, in violation of La. Rev. Stat. Ann. §§ 14:27 and 14:64.1, were of the same character and were triable by the same mode of trial with the punishment for all three offenses being imprisonment at hard labor, the offenses were properly joined in the same bill of information. State v. Welch, 864 So. 2d 204, 2003 La. App. LEXIS 3263 (Nov. 25, 2003), writ denied by La. 2004-0023, 2004 La. LEXIS 2032 (La. June 18, 2004), writ denied by La. 2004-0171, 893 So. 2d 88, 2005 La. LEXIS 1196 (La. Feb. 4, 2005).

Where defendant’s two attempted robbery offenses and a third robbery offense were properly joined in the same bill of information, the trial court properly denied defendant’s motion to sever the three offenses; the facts were simple and uncomplicated, the attempted robberies and the robbery were similar in nature and were committed in the same vicinity over a relatively short time span, the evidence was presented in an orderly fashion, and the three victims identified defendant as the perpetrator. State v. Welch, 864 So. 2d 204, 2003 La. App. LEXIS 3263 (Nov. 25, 2003), writ denied by La. 2004-0023, 2004 La. LEXIS 2032 (La. June 18, 2004), writ denied by La. 2004-0171, 893 So. 2d 88, 2005 La. LEXIS 1196 (La. Feb. 4, 2005).

Where defendant admitted that he planned and committed the robbery of more than $1,900 from a store employee entering her vehicle with a bank deposit, he was convicted upon a plea of guilty to first-degree robbery. State v. Jackson, 855 So. 2d 989, 2003 La. App. LEXIS 2808 (Oct. 9, 2003).

Prior to imposing sentence and pursuant to La. Code Crim. Proc. Ann. art. 894.1, the trial court considered a presentence investigation report which stated that: (1) defendant had two prior convictions for third-degree robberies in Oregon, one conviction for first-degree sexual abuse in Arkansas, and a conviction for conspiracy to commit forgery; (2) defendant had a series of misdemeanor convictions and had several counts of simple burglary pending against defendant; and (3) defendant was on probation when defendant committed the robbery, and the appellate court found that defendant faced a sentence of not less than 10 years nor more than 99 years at hard labor without benefits; thus, the 35-year sentence imposed on defendant for the current armed robbery conviction was lawful and was not grossly disproportionate to the severity of the offense or shocking, and therefore, the trial court did not abuse its discretion in imposing the 35-year sentence, which was not constitutionally excessive pursuant to La. Const. art. 1, § 20. State v. Green, 842 So. 2d 1208, 2003 La. App. LEXIS 1039 (Apr. 9, 2003).

Where the only testimony a witness to one first-degree robbery gave regarding the description of the perpetrator of the crime was that the perpetrator was wearing a gray sweater with a green or blue stripe and, although the description of the sweater generally matched the description of the sweater the perpetrator of the other robberies wore, and the store was located on the same highway as another of the robbery locations, the evidence with respect to count three was insufficient to convict defendant of first-degree robbery. State v. Walker, 844 So. 2d 1060, 2003 La. App. LEXIS 1109 (Apr. 9, 2003), writ of certiorari denied by La. 2003-1335, 861 So. 2d 553, 2003 La. LEXIS 3706 (La. Dec. 19, 2003).

Where the missing videotapes and the missing photo line-ups were significant items of evidence in defendant’s convictions for attempted first-degree robbery and first-degree robbery, the appellate court had to assume that they were heavily relied upon by the jury to convict defendant and it would be both grossly unfair and unconstitutional under La. Const. art. I, § 19 for the appellate court to review the record in defendant’s case without all of the critical evidence; therefore, the appellate court had to reverse defendant’s convictions for attempted first-degree robbery and first-degree robbery, La. Rev. Stat. Ann. §§ 14:27, 14:64.1, and defendant’s adjudication as a multiple offender pursuant to La. Rev. Stat. Ann. § 15:529.1. State v. Walker, 844 So. 2d 1060, 2003 La. App. LEXIS 1109 (Apr. 9, 2003), writ of certiorari denied by La. 2003-1335, 861 So. 2d 553, 2003 La. LEXIS 3706 (La. Dec. 19, 2003).

In light of the aggravating factors cited by the trial court and the possible sentence of 40 years without benefit of parole, probation or suspension of sentence under La. Rev. Stat. Ann. § 14:64.1(B), the trial court did not abuse its discretion when it sentenced defendant to nine years at hard labor for first-degree robbery. State v. Ballou, 838 So. 2d 869, 2003 La. App. LEXIS 199 (Feb. 5, 2003).

Adjudication as a second felony offender and sentence to 50 years without the benefit of parole, probation or suspension of sentence for first-degree robbery, La. Rev. Stat. Ann. § 14:64.1, was affirmed because defendant failed to prove that the trial court abused the liberal discretion allowed in sentencing when the trial court took into consideration that defendant had prior armed robbery convictions as a juvenile and as an adult, and that he had other violent offenses on his rap sheet. State v. Dangerfield, 834 So. 2d 1151, 2002 La. App. LEXIS 3916 (Dec. 11, 2002), writ denied by La. 2003-0475, 869 So. 2d 842, 2004 La. LEXIS 885 (La. Mar. 19, 2004).

Imposition of a 30-year sentence for first-degree robbery was not an unconstitutionally excessive sentence where the pre-sentence investigation report showed defendant was a fourth-felony offender, and it included other charges that had never become convictions. State v. Sullivan, 827 So. 2d 1260, 2002 La. App. LEXIS 2985 (Oct. 2, 2002), writ denied by La. 2002-2931, 841 So. 2d 790, 2003 La. LEXIS 1181 (La. Apr. 21, 2003), writ denied by La. 2002-2965, 852 So. 2d 1024, 2003 La. LEXIS 2387 (La. Sept. 5, 2003).

Evidence was insufficient to support a conviction for first-degree robbery, a violation of La. Rev. Stat. Ann. § 14:64.1, because the bank teller of the bank that defendant robbed testified that she did not know whether defendant was armed or not, that she did not want to find out if he was armed, and that she did not feel threatened; however, pursuant to La. Code Crim. Proc. Ann. art. 814(A)(23.1), the evidence was sufficient to support a conviction for the lesser-included offense of simple robbery State v. Wilson, 796 So. 2d 45, 2001 La. App. LEXIS 1905 (Aug. 22, 2001), vacated in part by, remanded by La. 2001-2815, 836 So. 2d 2, 2002 La. LEXIS 3351 (La. Nov. 22, 2002).

First-degree robbery defendant with two prior felony convictions received a sentence that was not grossly disproportionate where the sentencing range for first-degree robbery was imprisonment at hard labor for not less than three years and for not more than 40 years, without benefit of parole, probation or suspension of sentence. State v. Pendleton, 783 So. 2d 459, 2001 La. App. LEXIS 548 (Mar. 14, 2001), writ denied by La. 2001-1242, 807 So. 2d 243, 2002 La. LEXIS 300 (La. Jan. 25, 2002).

First-degree robbery defendant with two prior felony convictions who received a 35-year sentence did not receive constitutionally ineffective counsel where the trial judge did articulate reasons to support the sentence such as the defendant’s background, the defendant having at least two prior felonies and the defendant posing a danger to society. State v. Pendleton, 783 So. 2d 459, 2001 La. App. LEXIS 548 (Mar. 14, 2001), writ denied by La. 2001-1242, 807 So. 2d 243, 2002 La. LEXIS 300 (La. Jan. 25, 2002).

For a first-degree robbery conviction, where the defendant’s sentencing exposure was a minimum of three years to a maximum of 40 years at hard labor without the benefit of probation, parole, or suspension of sentence under La. Rev. Stat. Ann. § 14:64.1(B), the defendant’s sentence of 20 years was within the middle portion of the sentencing range, and thus, was not constitutionally excessive pursuant to La. Const. art. I, § 20. State v. Calvin, 781 So. 2d 827, 2001 La. App. LEXIS 392 (Feb. 28, 2001), writ denied by La. 2001-1112, 805 So. 2d 1182, 2002 La. LEXIS 74 (La. Jan. 4, 2002).

Defendant’s conviction for committing two counts of robbery in violation of La. Rev. Stat. Ann. § 14:64.1 was proper when sufficient evidence existed supporting his conviction. State v. Allen, 777 So. 2d 1252, 2001 La. App. LEXIS 139 (Jan. 10, 2001), writ denied by La. 2001-0703, 815 So. 2d 92, 2002 La. LEXIS 1441 (La. May 3, 2002).

Testimony of the victim that defendant got into the back of her cab, told her he had a gun, and demanded that she give him her money was sufficient to support defendant’s conviction of first-degree robbery in violation of La. Rev. Stat. Ann. § 14:64.1. State v. Lapell, 777 So. 2d 541, 2000 La. App. LEXIS 3359 (Dec. 13, 2000), writ denied by La. 2000-3546, 796 So. 2d 675, 2001 La. LEXIS 2785 (La. Sept. 14, 2001), writ denied by La. 2001-0439, 805 So. 2d 1192, 2002 La. LEXIS 105 (La. Jan. 4, 2002), writ denied by La. 2003-0130, 867 So. 2d 676, 2004 La. LEXIS 510 (La. Feb. 13, 2004), writ denied by La. 2006-1169, 942 So. 2d 550, 2006 La. LEXIS 3332 (La. Nov. 22, 2006), writ denied by 2007 La. App. LEXIS 2461 (La.App. 5 Cir. July 30, 2007).

Evidence was sufficient to support the identification of defendant as the perpetrator of a robbery in violation of La. Rev. Stat. Ann. § 14:64.1; specifically, the circumstantial evidence supported the victim’s identification of defendant, defendant was in possession of one of the victim’s checks and was driving a white car of the same make and model as the car taken by the perpetrator, the license plate on the vehicle seen at the bank where one of the victim’s checks was presented was registered to a member of defendant’s family, and an object was found in the trunk of the car that matched the victim’s description of the instrument used to threaten him. State v. Simmons, 779 So. 2d 856, 2000 La. App. LEXIS 2999 (Dec. 6, 2000), writ denied by La. 2001-0767, 801 So. 2d 364, 2001 La. LEXIS 3018 (La. Nov. 9, 2001).

Evidence presented in defendant’s trial for first-degree robbery in violation of La. Rev. Stat. Ann. § 14:64.1 was sufficient to prove that defendant induced a subjective belief by the victim that defendant was armed with a dangerous weapon, and that the victim’s belief was objectively reasonable under the circumstances; specifically, the victim consistently testified that although he did not see what was pushed against his back, it felt like a gun, the victim immediately complied with defendant’s demand to surrender money and car keys, and the engine part found in the trunk of the stolen car was wrapped in a white cloth, as described in the victim’s initial report, and was found to resemble a gun barrel. State v. Simmons, 779 So. 2d 856, 2000 La. App. LEXIS 2999 (Dec. 6, 2000), writ denied by La. 2001-0767, 801 So. 2d 364, 2001 La. LEXIS 3018 (La. Nov. 9, 2001).

There was sufficient evidence to support both defendants’ convictions for first-degree robbery, a violation of La. Rev. Stat. Ann. § 14:64.1(A), because the victim identified defendants from photographic lineups positively and without hesitation; the victim’s testimony alone was sufficient to sustain the robbery convictions, and the victim’s drinking alcohol the night before the robbery did not make his subsequent identifications unreliable. State v. Chisolm, 771 So. 2d 205, 2000 La. App. LEXIS 2515 (Sept. 27, 2000), writ denied by La. 2000-2965, 798 So. 2d 106, 2001 La. LEXIS 2552 (La. Sept. 28, 2001), writ denied by La. 2000-3077, 798 So. 2d 108, 2001 La. LEXIS 2586 (La. Sept. 28, 2001).

Where a bank teller testified that defendant presented her with a note stating he was armed and threatening to harm her and others with a gun and gasoline, and that she believed he was armed, the security video was played for the jury while other bank personnel testified in great deal about the series of events that took place, thereby allowing the jury to view defendant’s actions in intimidating the bank employees, one bank employee testified that he saw a gun handle under defendant’s coat, and the day after the robbery a toy gun was found on defendant’s route from the bank, a rational juror could have concluded that it was reasonable under the circumstances for the victims to believe that defendant was armed with a dangerous weapon during the robbery, and every other element of the offense of first-degree robbery as defined by La. Rev. Stat. Ann. § 14:64.1. State v. Jackson, 768 So. 2d 767, 2000 La. App. LEXIS 2192 (Sept. 27, 2000), writ denied by La. 2000-3078, 800 So. 2d 864, 2001 La. LEXIS 3690 (La. Nov. 2, 2001).

Where two victims testified that they believed that defendant had a gun, their testimony was sufficient for a jury to find that defendant induced a reasonable fear that he was armed; both victims immediately complied with defendant’s demands and turned over the money in the cash register. State v. Newman, 769 So. 2d 124, 2000 La. App. LEXIS 2510 (Aug. 30, 2000).

Testimony that defendant was armed with a screwdriver when he took car keys from the victim was sufficient to prove defendant committed robbery in violation of La. Rev. Stat. Ann. § 14:64.1 while armed with a dangerous weapon, La. Rev. Stat. Ann. § 14:2(3). State v. Perkins, 762 So. 2d 67, 2000 La. App. LEXIS 993 (Apr. 25, 2000), modified by La. App. 99-1109, 762 So. 2d 67, 2000 La. App. LEXIS 1773 (La.App. 5 Cir. June 27, 2000).

Direct testimony by the victim that they believed the defendant was armed, or circumstantial inferences arising from the victim’s immediate surrender of their personal possessions in response to the defendant’s threats, may support a conviction for first-degree robbery. State v. Sam, 761 So. 2d 72, 2000 La. App. LEXIS 1241 (Apr. 19, 2000), writ denied by La. 2000-1890, 796 So. 2d 672, 2001 La. LEXIS 2807 (La. Sept. 14, 2001).

Evidence was sufficient to convict defendant of first-degree robbery where a victim testified that a man entered her car and pressed a hard, pointed object into her arm, that she assumed the man was going to shoot her and steal the car, and that she looked the robber in the face and could identify him and where a police officer testified that he heard the victim’s screams, followed the car, and apprehended defendant. State v. Ball, 748 So. 2d 1239, 1999 La. App. LEXIS 3531 (Dec. 15, 1999), writ denied by La. 2000-0385, 770 So. 2d 360, 2000 La. LEXIS 2820 (La. Oct. 6, 2000).

Where a robbery victim testified that he recognized the robber as a regular customer of the restaurant, that he got a “good look” at the robber, that he had no doubt that defendant was the perpetrator, that defendant had a gun, and that reason the victim gave defendant the money was that he believed that defendant would shoot him; the State presented sufficient evidence to sustain defendant’s conviction under La. Rev. Stat. Ann. § 14:64.1(A). State v. Newman, 750 So. 2d 252, 1999 La. App. LEXIS 3606 (Dec. 15, 1999).

Evidence presented at trial was not sufficient to support defendant’s conviction of first-degree robbery under La. Rev. Stat. Ann. § 14:64.1 where the clerk of the store that was robbed testified that he did not see a weapon during the robbery and there was no showing by the State that the clerk believed one of the robbers was armed with a dangerous weapon; however, a threat made by one of the robbers was sufficient evidence to support a conviction for simple robbery under La. Rev. Stat. Ann. § 14:65. State v. Jones, 733 So. 2d 127, 1999 La. App. LEXIS 860 (Apr. 1, 1999), writ denied by La. 99-1185, 748 So. 2d 434, 1999 La. LEXIS 2421 (La. Oct. 1, 1999).

To convict of first-degree robbery, under La. Rev. Stat. Ann. § 46:64.1, the State must prove that the defendant took something of value by use of force or intimidation, or led the victim to reasonably believe that he was armed with a dangerous weapon. State v. Pitts, 739 So. 2d 230, 1999 La. App. LEXIS 1144 (Mar. 31, 1999).

Where the victim testified that she felt threatened by the defendant’s claim that he was armed, the trier of fact had the discretion to believe the threat in order to sustain a conviction of robbery in violation of La. Rev. Stat. Ann. § 14:64.1. State v. Stanley, 729 So. 2d 33, 1999 La. App. LEXIS 308 (Feb. 10, 1999), writ denied by La. 99-0614, 745 So. 2d 1186, 1999 La. LEXIS 1790 (La. June 25, 1999).

Sentencing range for first-degree robbery was from three to 40years imprisonment at hard labor under La. Rev. Stat. Ann. § 14:64.1(B), and the trial court sentenced defendant in the mid-range of 20 years; thus, although the trial judge did not articulate in detail every factor he was considering in imposing sentence, the record clearly revealed an adequate factual basis for the sentence which he imposed. State v. Sanders, 728 So. 2d 470, 1998 La. App. LEXIS 3661 (Dec. 16, 1998).

Evidence that a defendant gave two robbers information about a restaurant where the defendant worked, that the defendant unlocked the back door to assist the robbers, and that the defendant was later compensated for the assistance thus rendered, was sufficient to convict the defendant as a principal to armed robbery. State v. Cayton, 721 So. 2d 542, 1998 La. App. LEXIS 3017 (Oct. 28, 1998).

Defendant’s conviction for robbery, a violation on La. Rev. Stat. Ann. § 14:64.1, was affirmed because although the victim, a cab driver, did not actually see a pistol or any other weapon, he was physically restrained and was repeatedly told by both defendant and her companion that he would be killed if he did not hand over all of his money. The victim’s belief that one of the robbers was armed with a dangerous weapon was reasonably objective under the circumstances, and there was sufficient proof of first-degree robbery. State v. Tolliver, 714 So. 2d 1273, 1998 La. App. LEXIS 1683 (June 30, 1998), writ denied by La. 98-2057, 729 So. 2d 577, 1998 La. LEXIS 3666 (La. Nov. 25, 1998).

Under La. Rev. Stat. Ann. § 14:64.1(A) the victim’s reasonable belief, based on the defendant’s actions, that the defendant had a weapon, was sufficient to sustain the conviction for first-degree robbery, even though the defendant ultimately turned out not to have a weapon on him. State v. Hamilton, 646 So. 2d 473, 1994 La. App. LEXIS 3122 (Nov. 30, 1994), writ of certiorari denied by La. 94-3162, 654 So. 2d 347, 1995 La. LEXIS 1337 (La. May 12, 1995).

Where defendant was convicted of first-degree robbery under La. Rev. Stat. Ann. § 14:64.1, he could not exercise peremptory challenges on the basis of race under La. Code Crim. Proc. Ann. art. 795(C). State v. Ford, 643 So. 2d 293, 1994 La. App. LEXIS 2418 (Sept. 21, 1994).

Although an upward departure from the sentencing guidelines, an eight year sentence for attempted first-degree robbery was not excessive in violation of La. Const. Art. I, § 20, where the victim had jumped from a moving vehicle causing him severe physical and financial injury and where the statutory limits for punishment for attempted first-degree robbery under La. Rev. Stat. Ann. §§ 14:64.1(B) and 14:27(D)(3) was up to 20 years. State v. Thompson, 631 So. 2d 555, 1994 La. App. LEXIS 38 (Jan. 19, 1994).

Direct testimony by the clerk that he believed that defendant was armed when he approached the store counter and told the clerk to give him the store’s money was sufficient to prove that defendant committed armed robbery in violation of La. Rev. Stat. Ann. § 14:64.1(A). State v. Gaines, 633 So. 2d 293, 1993 La. App. LEXIS 3718 (Nov. 24, 1993), writ of certiorari denied by La. 93-3164, 634 So. 2d 839, 1994 La. LEXIS 611 (La. Mar. 11, 1994).

Defendant’s taking of money from a cash register during the momentary absence of the clerk and use of force or intimidation to retain possession of the money and effect an escape when the clerk reappeared, constituted the crime of robbery under La. Rev. Stat. Ann. § 14:64.1 State v. Meyers, 620 So. 2d 1160, 1993 La. LEXIS 2160 (July 1, 1993).

Simple robbery, rather than first-degree robbery, was supported by the evidence because the State failed to introduce sufficient evidence to support the jury’s verdict that the victim reasonably believed defendant was armed with a dangerous weapon. State v. Fortune, 608 So. 2d 148, 1992 La. LEXIS 3171 (Oct. 23, 1992).

Where the trial judge directed that only the first three years of defendant’s sentence for first-degree robbery be served without benefit of parole, probation, or suspension of sentence, the sentence was an illegally lenient punishment because La. Rev. Stat. Ann. § 14:64.1 directed that the entire sentence had to be served without the possibility of reduced time; however, because the state did not seek review of the sentence, the appellate court could not correct it on its own motion. State v. Carter, 569 So. 2d 1025, 1990 La. App. LEXIS 2513 (Nov. 7, 1990), writ of certiorari denied by 575 So. 2d 389, 1991 La. LEXIS 461 (La. 1991).

Defendant’s sentence of 40 years without benefit of parole, probation, or suspension of sentence, which was the maximum allowed under La. Rev. Stat. Ann. § 14:64.1(B) and was imposed after he was convicted by a jury of armed robbery, was not cruel or excessive in violation of La. Const. of 1974 art. I, § 20 given defendant’s extensive criminal history spanning 20 years, the fact that he was a fourth felony offender, and the fact that the offense was committed while he was on parole; hence, despite defendant’s status as an addict, the sentence was affirmed on appeal. State v. Winzy, 562 So. 2d 1188, 1990 La. App. LEXIS 1549 (June 6, 1990).

Where, based on a more comprehensive presentence investigation report, a defendant convicted of first-degree robbery was resentenced to 20 years at hard labor rather than the 12 years to which he was originally sentenced, the sentencing court considered the sentencing guidelines under La. Code Crim. Proc. Ann. art. 894.1, there was no error, and the sentence was not excessive in violation of La. Const. art. I, § 20. State v. Rodriguez, 550 So. 2d 837, 1989 La. App. LEXIS 1654 (Sept. 27, 1989), writ of certiorari denied by 582 So. 2d 859, 1991 La. LEXIS 1991 (La. 1991).

Under La. Rev. Stat. Ann. § 14:64.1 defendant was properly convicted of first-degree armed robbery where defendant forced the victims to hand over their jewelry and money while an accomplice possessed or acted like he possessed a gun, and defendant shared in the proceeds. State v. Dominick, 545 So. 2d 1149, 1989 La. App. LEXIS 1139 (June 8, 1989).

Defendant’s sentence after he pled guilty to first-degree robbery was proper where, although close to the maximum agreed upon, was neither grossly disproportionate to the crime nor a needless imposition of pain and suffering, and was thus not deemed to have been excessive. State v. Cummings, 500 So. 2d 856, 1986 La. App. LEXIS 8431 (Dec. 23, 1986).

Where, at defendant’s request, the district court included the charge of first-degree robbery, in violation of La. Rev. Stat. Ann. § 14:64.1, as a responsive verdict to the charge of armed robbery, although, at that time, La. Code Crim. Proc. Ann. art. 814 did not include first-degree robbery, but the evidence was sufficient to support either charge, defendant could not complain on appeal. State v. Lovick, 498 So. 2d 89, 1986 La. App. LEXIS 8237 (Nov. 10, 1986).

Defendant’s 10-year sentence without benefit of parole, probation or suspension of sentence for first-degree robbery was not excessive in that it did not violate his plea bargain that his sentence would not exceed 15 years, was lenient, and was within the sentencing range for the offense set forth in La. Rev. Stat. Ann. § 14:64.1. State v. Talbart, 478 So. 2d 1334, 1985 La. App. LEXIS 10207 (Nov. 12, 1985).

•• Miscellaneous Offenses

••• Lesser Included Offenses

•••• General Overview. — Evidence was insufficient to support a conviction for first-degree robbery, a violation of La. Rev. Stat. Ann. § 14:64.1, because the bank teller of the bank that defendant robbed testified that she did not know whether defendant was armed or not, that she did not want to find out if he was armed, and that she did not feel threatened; however, pursuant to La. Code Crim. Proc. Ann. art. 814(A)(23.1), the evidence was sufficient to support a conviction for the lesser-included offense of simple robbery State v. Wilson, 796 So. 2d 45, 2001 La. App. LEXIS 1905 (Aug. 22, 2001), vacated in part by, remanded by La. 2001-2815, 836 So. 2d 2, 2002 La. LEXIS 3351 (La. Nov. 22, 2002).

•• Weapons

••• Use

•••• General Overview. — Evidence presented at trial was not sufficient to support defendant’s conviction of first-degree robbery under La. Rev. Stat. Ann. § 14:64.1 where the clerk of the store that was robbed testified that he did not see a weapon during the robbery and there was no showing by the State that the clerk believed one of the robbers was armed with a dangerous weapon; however, a threat made by one of the robbers was sufficient evidence to support a conviction for simple robbery under La. Rev. Stat. Ann. § 14:65. State v. Jones, 733 So. 2d 127, 1999 La. App. LEXIS 860 (Apr. 1, 1999), writ denied by La. 99-1185, 748 So. 2d 434, 1999 La. LEXIS 2421 (La. Oct. 1, 1999).

• Juvenile Offenders

•• General Overview. — Evidence that a defendant gave two robbers information about a restaurant where the defendant worked, that the defendant unlocked the back door to assist the robbers, and that the defendant was later compensated for the assistance thus rendered, was sufficient to convict the defendant as a principal to armed robbery. State v. Cayton, 721 So. 2d 542, 1998 La. App. LEXIS 3017 (Oct. 28, 1998).

• Discovery & Inspection

•• Discovery by Government

••• General Overview. — Trial court did not err in requiring defendant to submit to fingerprint and palm print examinations in front of the jury where the test was not conducted before the trial, further, there is nothing in the record to support the defendant’s argument that he was surprised by the procedure or to learn that the palm print on the hard hat had been discovered prior to trial, defendant’s argument that he was surprised was not raised during the trial; neither the law nor the facts supported defendant’s contention that the taking of the prints in front of the jury prejudiced him. State v. Guiden, 873 So. 2d 835, 2004 La. App. LEXIS 1178 (May 12, 2004).

• Preliminary Proceedings

•• Entry of Pleas

••• General Overview. — Where defendant admitted that he planned and committed the robbery of more than $1,900 from a store employee entering her vehicle with a bank deposit, he was convicted upon a plea of guilty to first-degree robbery. State v. Jackson, 855 So. 2d 989, 2003 La. App. LEXIS 2808 (Oct. 9, 2003).

• Pretrial Motions & Procedures

•• Joinder & Severance

••• Joinder of Offenses. — Where the two attempted robbery offenses and the robbery offense, in violation of La. Rev. Stat. Ann. §§ 14:27 and 14:64.1, were of the same character and were triable by the same mode of trial with the punishment for all three offenses being imprisonment at hard labor, the offenses were properly joined in the same bill of information. State v. Welch, 864 So. 2d 204, 2003 La. App. LEXIS 3263 (Nov. 25, 2003), writ denied by La. 2004-0023, 2004 La. LEXIS 2032 (La. June 18, 2004), writ denied by La. 2004-0171, 893 So. 2d 88, 2005 La. LEXIS 1196 (La. Feb. 4, 2005).

Where defendant’s two attempted robbery offenses and a third robbery offense were properly joined in the same bill of information, the trial court properly denied defendant’s motion to sever the three offenses; the facts were simple and uncomplicated, the attempted robberies and the robbery were similar in nature and were committed in the same vicinity over a relatively short time span, the evidence was presented in an orderly fashion, and the three victims identified defendant as the perpetrator. State v. Welch, 864 So. 2d 204, 2003 La. App. LEXIS 3263 (Nov. 25, 2003), writ denied by La. 2004-0023, 2004 La. LEXIS 2032 (La. June 18, 2004), writ denied by La. 2004-0171, 893 So. 2d 88, 2005 La. LEXIS 1196 (La. Feb. 4, 2005).

• Juries & Jurors

•• Peremptory Challenges

••• General Overview. — Where defendant was convicted of first-degree robbery under La. Rev. Stat. Ann. § 14:64.1, he could not exercise peremptory challenges on the basis of race under La. Code Crim. Proc. Ann. art. 795(C). State v. Ford, 643 So. 2d 293, 1994 La. App. LEXIS 2418 (Sept. 21, 1994).

• Sentencing

•• Appeals

••• General Overview. — Prior to imposing sentence and pursuant to La. Code Crim. Proc. Ann. art. 894.1, the trial court considered a presentence investigation report which stated that: (1) defendant had two prior convictions for third-degree robberies in Oregon, one conviction for first-degree sexual abuse in Arkansas, and a conviction for conspiracy to commit forgery; (2) defendant had a series of misdemeanor convictions and had several counts of simple burglary pending against defendant; and (3) defendant was on probation when defendant committed the robbery, and the appellate court found that defendant faced a sentence of not less than 10 years nor more than 99 years at hard labor without benefits; thus, the 35-year sentence imposed on defendant for the current armed robbery conviction was lawful and was not grossly disproportionate to the severity of the offense or shocking, and therefore, the trial court did not abuse its discretion in imposing the 35-year sentence, which was not constitutionally excessive pursuant to La. Const. art. 1, § 20. State v. Green, 842 So. 2d 1208, 2003 La. App. LEXIS 1039 (Apr. 9, 2003).

First-degree robbery defendant with two prior felony convictions received a sentence that was not grossly disproportionate where the sentencing range for first-degree robbery was imprisonment at hard labor for not less than three years and for not more than 40 years, without benefit of parole, probation or suspension of sentence. State v. Pendleton, 783 So. 2d 459, 2001 La. App. LEXIS 548 (Mar. 14, 2001), writ denied by La. 2001-1242, 807 So. 2d 243, 2002 La. LEXIS 300 (La. Jan. 25, 2002).

First-degree robbery defendant with two prior felony convictions who received a 35-year sentence did not receive constitutionally ineffective counsel where the trial judge did articulate reasons to support the sentence such as the defendant’s background, the defendant having at least two prior felonies and the defendant posing a danger to society. State v. Pendleton, 783 So. 2d 459, 2001 La. App. LEXIS 548 (Mar. 14, 2001), writ denied by La. 2001-1242, 807 So. 2d 243, 2002 La. LEXIS 300 (La. Jan. 25, 2002).

Defendant’s sentence of 40 years without benefit of parole, probation, or suspension of sentence, which was the maximum allowed under La. Rev. Stat. Ann. § 14:64.1(B) and was imposed after he was convicted by a jury of armed robbery, was not cruel or excessive in violation of La. Const. of 1974 art. I, § 20 given defendant’s extensive criminal history spanning 20 years, the fact that he was a fourth felony offender, and the fact that the offense was committed while he was on parole; hence, despite defendant’s status as an addict, the sentence was affirmed on appeal. State v. Winzy, 562 So. 2d 1188, 1990 La. App. LEXIS 1549 (June 6, 1990).

•• Corrections, Modifications & Reductions

••• Illegal Sentences. — Where the trial judge directed that only the first three years of defendant’s sentence for first-degree robbery be served without benefit of parole, probation, or suspension of sentence, the sentence was an illegally lenient punishment because La. Rev. Stat. Ann. § 14:64.1 directed that the entire sentence had to be served without the possibility of reduced time; however, because the state did not seek review of the sentence, the appellate court could not correct it on its own motion. State v. Carter, 569 So. 2d 1025, 1990 La. App. LEXIS 2513 (Nov. 7, 1990), writ of certiorari denied by 575 So. 2d 389, 1991 La. LEXIS 461 (La. 1991).

•• Cruel & Unusual Punishment. — Where the transcript of defendant’s plea bargain stated he had a weapon on him and took some money from a victim by the use of intimidation and or coercion, the trial court properly accepted defendant’s plea of guilty; defendant’s sentence to eight years at hard labor, without benefit of probation, parole, or suspension of sentence, was not constitutionally excessive. State v. Sutton, 879 So. 2d 419, 2004 La. App. LEXIS 1785 (July 7, 2004), writ denied by La. 2004-2617, 904 So. 2d 730, 2005 La. LEXIS 2197 (La. June 24, 2005).

Where defendant was a third felony offender, manifested deliberate cruelty toward her victim, and received a sentence within the statutory sentencing range, defendant’s sentence for first-degree robbery was not excessive. State v. Wright, 839 So. 2d 1001, 2003 La. App. LEXIS 516 (Mar. 5, 2003).

Imposition of a 30-year sentence for first-degree robbery was not an unconstitutionally excessive sentence where the pre-sentence investigation report showed defendant was a fourth-felony offender, and it included other charges that had never become convictions. State v. Sullivan, 827 So. 2d 1260, 2002 La. App. LEXIS 2985 (Oct. 2, 2002), writ denied by La. 2002-2931, 841 So. 2d 790, 2003 La. LEXIS 1181 (La. Apr. 21, 2003), writ denied by La. 2002-2965, 852 So. 2d 1024, 2003 La. LEXIS 2387 (La. Sept. 5, 2003).

First-degree robbery defendant with two prior felony convictions received a sentence that was not grossly disproportionate where the sentencing range for first-degree robbery was imprisonment at hard labor for not less than three years and for not more than 40 years, without benefit of parole, probation or suspension of sentence. State v. Pendleton, 783 So. 2d 459, 2001 La. App. LEXIS 548 (Mar. 14, 2001), writ denied by La. 2001-1242, 807 So. 2d 243, 2002 La. LEXIS 300 (La. Jan. 25, 2002).

First-degree robbery defendant with two prior felony convictions who received a 35-year sentence did not receive constitutionally ineffective counsel where the trial judge did articulate reasons to support the sentence such as the defendant’s background, the defendant having at least two prior felonies and the defendant posing a danger to society. State v. Pendleton, 783 So. 2d 459, 2001 La. App. LEXIS 548 (Mar. 14, 2001), writ denied by La. 2001-1242, 807 So. 2d 243, 2002 La. LEXIS 300 (La. Jan. 25, 2002).

For a first-degree robbery conviction, where the defendant’s sentencing exposure was a minimum of three years to a maximum of 40 years at hard labor without the benefit of probation, parole, or suspension of sentence under La. Rev. Stat. Ann. § 14:64.1(B), the defendant’s sentence of 20 years was within the middle portion of the sentencing range, and thus, was not constitutionally excessive pursuant to La. Const. art. I, § 20. State v. Calvin, 781 So. 2d 827, 2001 La. App. LEXIS 392 (Feb. 28, 2001), writ denied by La. 2001-1112, 805 So. 2d 1182, 2002 La. LEXIS 74 (La. Jan. 4, 2002).

Where, based on a more comprehensive presentence investigation report, a defendant convicted of first-degree robbery was resentenced to 20 years at hard labor rather than the 12 years to which he was originally sentenced, the sentencing court considered the sentencing guidelines under La. Code Crim. Proc. Ann. art. 894.1, there was no error, and the sentence was not excessive in violation of La. Const. art. I, § 20. State v. Rodriguez, 550 So. 2d 837, 1989 La. App. LEXIS 1654 (Sept. 27, 1989), writ of certiorari denied by 582 So. 2d 859, 1991 La. LEXIS 1991 (La. 1991).

•• Guidelines

••• General Overview. — Where, based on a more comprehensive presentence investigation report, a defendant convicted of first-degree robbery was resentenced to 20 years at hard labor rather than the 12 years to which he was originally sentenced, the sentencing court considered the sentencing guidelines under La. Code Crim. Proc. Ann. art. 894.1, there was no error, and the sentence was not excessive in violation of La. Const. art. I, § 20. State v. Rodriguez, 550 So. 2d 837, 1989 La. App. LEXIS 1654 (Sept. 27, 1989), writ of certiorari denied by 582 So. 2d 859, 1991 La. LEXIS 1991 (La. 1991).

•• Imposition

••• Factors. — Adjudication as a second felony offender and sentence to 50 years without the benefit of parole, probation or suspension of sentence for first-degree robbery, La. Rev. Stat. Ann. § 14:64.1, was affirmed because defendant failed to prove that the trial court abused the liberal discretion allowed in sentencing when the trial court took into consideration that defendant had prior armed robbery convictions as a juvenile and as an adult, and that he had other violent offenses on his rap sheet. State v. Dangerfield, 834 So. 2d 1151, 2002 La. App. LEXIS 3916 (Dec. 11, 2002), writ denied by La. 2003-0475, 869 So. 2d 842, 2004 La. LEXIS 885 (La. Mar. 19, 2004).

•• Plea Agreements. — Defendant’s 10-year sentence without benefit of parole, probation or suspension of sentence for first-degree robbery was not excessive in that it did not violate his plea bargain that his sentence would not exceed 15 years, was lenient, and was within the sentencing range for the offense set forth in La. Rev. Stat. Ann. § 14:64.1. State v. Talbart, 478 So. 2d 1334, 1985 La. App. LEXIS 10207 (Nov. 12, 1985).

•• Ranges. — In light of the aggravating factors cited by the trial court and the possible sentence of 40 years without benefit of parole, probation or suspension of sentence under La. Rev. Stat. Ann. § 14:64.1(B), the trial court did not abuse its discretion when it sentenced defendant to nine years at hard labor for first-degree robbery. State v. Ballou, 838 So. 2d 869, 2003 La. App. LEXIS 199 (Feb. 5, 2003).

Although an upward departure from the sentencing guidelines, an eight year sentence for attempted first-degree robbery was not excessive in violation of La. Const. Art. I, § 20, where the victim had jumped from a moving vehicle causing him severe physical and financial injury and where the statutory limits for punishment for attempted first-degree robbery under La. Rev. Stat. Ann. §§ 14:64.1(B) and 14:27(D)(3) was up to 20 years. State v. Thompson, 631 So. 2d 555, 1994 La. App. LEXIS 38 (Jan. 19, 1994).

• Appeals

•• Reversible Errors

••• General Overview. — Where the missing videotapes and the missing photo line-ups were significant items of evidence in defendant’s convictions for attempted first-degree robbery and first-degree robbery, the appellate court had to assume that they were heavily relied upon by the jury to convict defendant and it would be both grossly unfair and unconstitutional under La. Const. art. I, § 19 for the appellate court to review the record in defendant’s case without all of the critical evidence; therefore, the appellate court had to reverse defendant’s convictions for attempted first-degree robbery and first-degree robbery, La. Rev. Stat. Ann. §§ 14:27, 14:64.1, and defendant’s adjudication as a multiple offender pursuant to La. Rev. Stat. Ann. § 15:529.1. State v. Walker, 844 So. 2d 1060, 2003 La. App. LEXIS 1109 (Apr. 9, 2003), writ of certiorari denied by La. 2003-1335, 861 So. 2d 553, 2003 La. LEXIS 3706 (La. Dec. 19, 2003).

•• Standards of Review

••• Substantial Evidence

•••• General Overview. — Evidence was insufficient to support a conviction for first-degree robbery, a violation of La. Rev. Stat. Ann. § 14:64.1, because the bank teller of the bank that defendant robbed testified that she did not know whether defendant was armed or not, that she did not want to find out if he was armed, and that she did not feel threatened; however, pursuant to La. Code Crim. Proc. Ann. art. 814(A)(23.1), the evidence was sufficient to support a conviction for the lesser-included offense of simple robbery State v. Wilson, 796 So. 2d 45, 2001 La. App. LEXIS 1905 (Aug. 22, 2001), vacated in part by, remanded by La. 2001-2815, 836 So. 2d 2, 2002 La. LEXIS 3351 (La. Nov. 22, 2002).

There was sufficient evidence to support both defendants’ convictions for first-degree robbery, a violation of La. Rev. Stat. Ann. § 14:64.1(A), because the victim identified defendants from photographic lineups positively and without hesitation; the victim’s testimony alone was sufficient to sustain the robbery convictions, and the victim’s drinking alcohol the night before the robbery did not make his subsequent identifications unreliable. State v. Chisolm, 771 So. 2d 205, 2000 La. App. LEXIS 2515 (Sept. 27, 2000), writ denied by La. 2000-2965, 798 So. 2d 106, 2001 La. LEXIS 2552 (La. Sept. 28, 2001), writ denied by La. 2000-3077, 798 So. 2d 108, 2001 La. LEXIS 2586 (La. Sept. 28, 2001).

Evidence presented at trial was not sufficient to support defendant’s conviction of first-degree robbery under La. Rev. Stat. Ann. § 14:64.1 where the clerk of the store that was robbed testified that he did not see a weapon during the robbery and there was no showing by the State that the clerk believed one of the robbers was armed with a dangerous weapon; however, a threat made by one of the robbers was sufficient evidence to support a conviction for simple robbery under La. Rev. Stat. Ann. § 14:65. State v. Jones, 733 So. 2d 127, 1999 La. App. LEXIS 860 (Apr. 1, 1999), writ denied by La. 99-1185, 748 So. 2d 434, 1999 La. LEXIS 2421 (La. Oct. 1, 1999).

EVIDENCE

• Inferences & Presumptions

•• Inferences. — Direct testimony by the victim that they believed the defendant was armed, or circumstantial inferences arising from the victim’s immediate surrender of their personal possessions in response to the defendant’s threats, may support a conviction for first-degree robbery. State v. Sam, 761 So. 2d 72, 2000 La. App. LEXIS 1241 (Apr. 19, 2000), writ denied by La. 2000-1890, 796 So. 2d 672, 2001 La. LEXIS 2807 (La. Sept. 14, 2001).

• Procedural Considerations

•• Weight & Sufficiency. — Evidence was sufficient to have convicted defendant of first-degree robbery where he was identified by the store clerk who was actually robbed and she had seen him face to face when he pointed gun at her from across the counter, her identifications were not controverted at trial, and a police officer testified that when defendant was stopped, he had on the same color clothing that the two witnesses outside the store had told the officer the robber had changed into after coming out of the store. State v. Guiden, 873 So. 2d 835, 2004 La. App. LEXIS 1178 (May 12, 2004).

Where defendant admitted that he planned and committed the robbery of more than $1,900 from a store employee entering her vehicle with a bank deposit, he was convicted upon a plea of guilty to first-degree robbery. State v. Jackson, 855 So. 2d 989, 2003 La. App. LEXIS 2808 (Oct. 9, 2003).

Where the only testimony a witness to one first-degree robbery gave regarding the description of the perpetrator of the crime was that the perpetrator was wearing a gray sweater with a green or blue stripe and, although the description of the sweater generally matched the description of the sweater the perpetrator of the other robberies wore, and the store was located on the same highway as another of the robbery locations, the evidence with respect to count three was insufficient to convict defendant of first-degree robbery. State v. Walker, 844 So. 2d 1060, 2003 La. App. LEXIS 1109 (Apr. 9, 2003), writ of certiorari denied by La. 2003-1335, 861 So. 2d 553, 2003 La. LEXIS 3706 (La. Dec. 19, 2003).

There was sufficient evidence to support both defendants’ convictions for first-degree robbery, a violation of La. Rev. Stat. Ann. § 14:64.1(A), because the victim identified defendants from photographic lineups positively and without hesitation; the victim’s testimony alone was sufficient to sustain the robbery convictions, and the victim’s drinking alcohol the night before the robbery did not make his subsequent identifications unreliable. State v. Chisolm, 771 So. 2d 205, 2000 La. App. LEXIS 2515 (Sept. 27, 2000), writ denied by La. 2000-2965, 798 So. 2d 106, 2001 La. LEXIS 2552 (La. Sept. 28, 2001), writ denied by La. 2000-3077, 798 So. 2d 108, 2001 La. LEXIS 2586 (La. Sept. 28, 2001).

Where two victims testified that they believed that defendant had a gun, their testimony was sufficient for a jury to find that defendant induced a reasonable fear that he was armed; both victims immediately complied with defendant’s demands and turned over the money in the cash register. State v. Newman, 769 So. 2d 124, 2000 La. App. LEXIS 2510 (Aug. 30, 2000).

Where the victim testified that she felt threatened by the defendant’s claim that he was armed, the trier of fact had the discretion to believe the threat in order to sustain a conviction of robbery in violation of La. Rev. Stat. Ann. § 14:64.1. State v. Stanley, 729 So. 2d 33, 1999 La. App. LEXIS 308 (Feb. 10, 1999), writ denied by La. 99-0614, 745 So. 2d 1186, 1999 La. LEXIS 1790 (La. June 25, 1999).

Defendant’s conviction for robbery, a violation on La. Rev. Stat. Ann. § 14:64.1, was affirmed because although the victim, a cab driver, did not actually see a pistol or any other weapon, he was physically restrained and was repeatedly told by both defendant and her companion that he would be killed if he did not hand over all of his money. The victim’s belief that one of the robbers was armed with a dangerous weapon was reasonably objective under the circumstances, and there was sufficient proof of first-degree robbery. State v. Tolliver, 714 So. 2d 1273, 1998 La. App. LEXIS 1683 (June 30, 1998), writ denied by La. 98-2057, 729 So. 2d 577, 1998 La. LEXIS 3666 (La. Nov. 25, 1998).

• Testimony

•• Credibility

••• Impeachment

•••• Prior Conduct. — Where an expert indicated he was making a comparison to a palm print card that was “on file,” the state made an error in making a indirect reference to a prior crime, however, based on the overwhelming evidence of defendant’s guilt, the appellate court found such an error to have been harmless; by the time the prints were taken from defendant at his robbery trial, the jury had already heard the testimony from the other witnesses connecting defendant to the crime, and from the store clerk identifying defendant as the person who had robbed her and reciting the details of the robbery. State v. Guiden, 873 So. 2d 835, 2004 La. App. LEXIS 1178 (May 12, 2004).

•• Lay Witnesses

••• Personal Knowledge. — Direct testimony by the clerk that he believed that defendant was armed when he approached the store counter and told the clerk to give him the store’s money was sufficient to prove that defendant committed armed robbery in violation of La. Rev. Stat. Ann. § 14:64.1(A). State v. Gaines, 633 So. 2d 293, 1993 La. App. LEXIS 3718 (Nov. 24, 1993), writ of certiorari denied by La. 93-3164, 634 So. 2d 839, 1994 La. LEXIS 611 (La. Mar. 11, 1994).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1986-1987: A Faculty Symposium: Criminal Procedure. 48 La. L. Rev. 257 (November, 1987).

§ 64.2. Carjacking.

A. Carjacking is the intentional taking of a motor vehicle, as defined in R.S. 32:1(40), belonging to another person, in the presence of that person, or in the presence of a passenger, or any other person in lawful possession of the motor vehicle, by the use of force or intimidation.

B. Whoever commits the crime of carjacking shall be imprisoned at hard labor for not less than two years and for not more than twenty years, without benefit of parole, probation, or suspension of sentence. (Acts 1993, No. 488, § 1.)

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 15:1352.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Double Jeopardy. — Where defendant was convicted of aggravated burglary, second degree kidnapping, and carjacking, La. Rev. Stat. Ann. § 14:64.2, no double jeopardy violation under U.S. Const. amend. V or La. Const. art. I, § 15 had occurred, because each crime required proof of an additional fact that the others did not; the evidence showed that three separate offenses occurred each of which could have been proven without any evidence as to the others. State v. Washington, 670 So. 2d 1255, 1996 La. App. LEXIS 359 (Feb. 14, 1996), writ denied by La. 98-0537, 726 So. 2d 7, 1998 La. LEXIS 2864 (La. Sept. 25, 1998).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Carjacking

•••• General Overview. — Although a victim was not occupying a car when it was stolen, his presence in the vicinity established that the car was in his immediate control; hence, the evidence was sufficient to convict defendant of armed robbery under La. Rev. Stat. Ann. § 14:64, rather than carjacking under La. Rev. Stat. Ann. § 14:64.2. State v. Sweet, 880 So. 2d 43, 2004 La. App. LEXIS 1851 (July 21, 2004), writ denied by La. 2004-2468, 893 So. 2d 85, 2005 La. LEXIS 1240 (La. Feb. 4, 2005).

Defendant’s conviction for attempted carjacking in violation of La. Rev. Stat. Ann. §§ 14:27 and 14:64.2 was proper where the identification procedures employed were reliable and where defendant’s counsel’s performance did not constitute ineffective assistance of counsel. State v. Jones, 765 So. 2d 1191, 2000 La. App. LEXIS 2081 (Aug. 23, 2000), writ denied by La. 2000-2779, 794 So. 2d 825, 2001 La. LEXIS 2189 (La. June 29, 2001).

Evidence presented at trial was sufficient to support defendant’s conviction of carjacking where the owner of the car testified that defendant demanded his car and brought his hand out from underneath his coat in a threatening manner with a silver and shiny object in his hand, where defendant’s thumbprint was found in the car, and where defendant was convicted of robbing the store from which the car was taken. State v. Jones, 733 So. 2d 127, 1999 La. App. LEXIS 860 (Apr. 1, 1999), writ denied by La. 99-1185, 748 So. 2d 434, 1999 La. LEXIS 2421 (La. Oct. 1, 1999).

••• Robbery

•••• General Overview. — Where victim graphically described being struck by defendant so hard that it knocked him off his feet, and noted that defendant “helped his buddy rob me”, this was sufficient evidence to prove that defendant participated in the armed robbery despite his assertion that he had lacked the intent to participate, not just the crime of carjacking as defendant claimed. State v. Jones, 840 So. 2d 7, 2003 La. App. LEXIS 94 (Jan. 29, 2003), writ of certiorari denied by La. 2003-0956, 855 So. 2d 309, 2003 La. LEXIS 2779 (La. Oct. 3, 2003).

•• Property Crimes

••• Larceny & Theft

•••• General Overview. — Pursuant to LA. Rev. Stat. Ann. § 14:64.2(B), the authorized sentence for carjacking is imprisonment at hard labor for not less than two years and for not more than 20 years, without benefit of parole, probation, or suspension of sentence. State v. Canada, 838 So. 2d 784, 2002 La. App. LEXIS 1356 (May 10, 2002).

• Eyewitness Identification

•• Showup Identifications. — Where defendant objected to a one-on-one show up, during which time he was handcuffed and presented for identification at the scene where the victim’s car was found in his possession, the appellate court held that the one-on-one show up identification was not impermissibly suggestive or unreliable; the victim testified that she focused her attention on the perpetrator’s face, that she would never forget the face, and her view of his face was unobstructed. State v. Harold, 861 So. 2d 262, 2003 La. App. LEXIS 3160 (Nov. 12, 2003).

• Sentencing

•• General Overview. — Sentence of four years imprisonment at hard labor that was imposed for defendant’s conviction of carjacking in violation of La. Rev. Stat. Ann. § 14:64.2 was illegally lenient because the trial court failed to impose the sentence without benefit of parole, probation, or suspension of sentence as required by La. Rev. Stat. Ann. § 14:64.2(B). State v. Dilks, 750 So. 2d 318, 1999 La. App. LEXIS 3622 (Dec. 21, 1999), writ denied by La. 2000-0703, 772 So. 2d 666, 2000 La. LEXIS 3096 (La. Nov. 3, 2000).

• Appeals

•• Standards of Review

••• Substantial Evidence

•••• General Overview. — Evidence presented at trial was sufficient to support defendant’s conviction of carjacking where the owner of the car testified that defendant demanded his car and brought his hand out from underneath his coat in a threatening manner with a silver and shiny object in his hand, where defendant’s thumbprint was found in the car, and where defendant was convicted of robbing the store from which the car was taken. State v. Jones, 733 So. 2d 127, 1999 La. App. LEXIS 860 (Apr. 1, 1999), writ denied by La. 99-1185, 748 So. 2d 434, 1999 La. LEXIS 2421 (La. Oct. 1, 1999).

EVIDENCE

• Procedural Considerations

•• Weight & Sufficiency. — Where victim graphically described being struck by defendant so hard that it knocked him off his feet, and noted that defendant “helped his buddy rob me”, this was sufficient evidence to prove that defendant participated in the armed robbery despite his assertion that he had lacked the intent to participate, not just the crime of carjacking as defendant claimed. State v. Jones, 840 So. 2d 7, 2003 La. App. LEXIS 94 (Jan. 29, 2003), writ of certiorari denied by La. 2003-0956, 855 So. 2d 309, 2003 La. LEXIS 2779 (La. Oct. 3, 2003).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Louisiana’s Shoot the Carjacker Law: A License to Kill or a Layman’s Explanation to Already Existing Homicide Justifications? 26 S.U. L. Rev. 227 (Spring, 1999).

§ 64.3. Armed robbery; attempted armed robbery; use of firearm; additional penalty.

A. When the dangerous weapon used in the commission of the crime of armed robbery is a firearm, the offender shall be imprisoned at hard labor for an additional period of five years without benefit of parole, probation, or suspension of sentence. The additional penalty imposed pursuant to this Subsection shall be served consecutively to the sentence imposed under the provisions of R.S. 14:64.

B. When the dangerous weapon used in the commission of the crime of attempted armed robbery is a firearm, the offender shall be imprisoned at hard labor for an additional period of five years without benefit of parole, probation, or suspension of sentence. The additional penalty imposed pursuant to this Subsection shall be served consecutively to the sentence imposed under the provisions of R.S. 14:27 and 64. (Acts 1999, No. 932, § 1, eff. July 9, 1999; Acts 2003, No. 679, § 1, eff. Aug. 15, 2003; Acts 2006, No. 208, § 1, eff. Aug. 15, 2006.)

2006 Amendments. — Acts 2006, No.208, § 1, effective August 15, 2006, inserted “at hard labor” following “shall be imprisoned” in (A) and (B).

2003 Amendments. — Acts 2003, No. 679, § 1, effective August 15, 2003, added (B); inserted “attempted robbery” following “robbery” in the section heading; substituted “Subsection” for “Section” in the second sentence of (A).
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• Procedural Considerations
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Robbery

•••• General Overview. — Evidence was sufficient to convict defendant of armed robbery where the victim testified that defendant accosted him, held him at gunpoint, demanded cash, credit cards, and his truck keys and that defendant took only the cash and then returned it before fleeing and the victim gave an excellent description of the black .45 caliber semi-automatic weapon which defendant used. State v. Updite, 877 So. 2d 216, 2004 La. App. LEXIS 1562 (June 23, 2004), writ denied by La. 2004-1866, 888 So. 2d 229, 2004 La. LEXIS 3664 (La. Nov. 24, 2004).

Nothing indicated that a separate verdict was required before defendant’s sentence could be enhanced for the use of a gun during a robbery where La. Rev. Stat. Ann. § 14:64.3 was listed in the bill of information, the jury was instructed that a firearm was used as a dangerous weapon, and the only weapon mentioned at the trial was a firearm; based on the jury instructions, the jury’s verdict of “guilty as charged,” and the fifth circuit’s ruling in Walker, the jury could have reasonably inferred that the dangerous weapon used in the armed robbery at issue was a firearm. State v. Daniels, 873 So. 2d 822, 2004 La. App. LEXIS 1209 (May 13, 2004), writ denied by La. 2004-1802, 888 So. 2d 227, 2004 La. LEXIS 3657 (La. Nov. 24, 2004).

Trial court erred when it sentenced defendant to five years at hard labor without benefit of probation, parole or suspension of sentence, to be served consecutive to the sentence imposed for armed robbery as La. Rev. Stat. Ann. § 14:64.3 did not provide for the sentence imposed to be served at hard labor. State v. Daniels, 873 So. 2d 822, 2004 La. App. LEXIS 1209 (May 13, 2004), writ denied by La. 2004-1802, 888 So. 2d 227, 2004 La. LEXIS 3657 (La. Nov. 24, 2004).

La. Rev. Stat. Ann. § 14:64.3, regarding the use of a firearm in an armed robbery, does not create a new crime, but simply enhances the penalties for a violation of La. Rev. Stat. Ann. § 14:64, the armed robbery statute, when the dangerous weapon used to commit the armed robbery is a firearm. State v. Daniels, 873 So. 2d 822, 2004 La. App. LEXIS 1209 (May 13, 2004), writ denied by La. 2004-1802, 888 So. 2d 227, 2004 La. LEXIS 3657 (La. Nov. 24, 2004).

In a criminal prosecution for armed robbery, the trial court erred in sentencing defendant to an indeterminate sentencing of 15 years without indicating whether defendant’s sentence included any additional punishment under La. Rev. Stat. § 14:64.3; therefore, the sentence was vacated and remanded for clarification. State v. Weaver, 873 So. 2d 909, 2004 La. App. LEXIS 1180 (May 12, 2004).

In an armed robbery case, defendant’s 49 and one-half years sentence was not excessive or disproportionate considering that defendant helped plan and then participated in the armed robbery, both robbers were armed, the victim was made to first kneel at gunpoint while his money and vehicle were stolen and was taken into a vacant house, ordered to disrobe and put in a closet while defendant made his getaway; further, the sentence was the minimum sentence allowed under the habitual offender law. State v. Green, 873 So. 2d 889, 2004 La. App. LEXIS 1182 (May 12, 2004), writ denied by La. 2004-1795, 888 So. 2d 227, 2004 La. LEXIS 3656 (La. Nov. 24, 2004).

Where a defendant convicted of two counts of armed robbery was sentenced to concurrent sentences of 35 years at hard labor, the appellate court affirmed the sentences as within the statutory range. State v. Hartwell, 866 So. 2d 899, 2004 La. App. LEXIS 53 (Jan. 27, 2004), writ denied by La. 2004-0448, 876 So. 2d 832, 2004 La. LEXIS 2217 (La. June 25, 2004).

Where victim graphically described being struck by defendant so hard that it knocked him off his feet, and noted that defendant “helped his buddy rob me”, this was sufficient evidence to prove that defendant participated in the armed robbery despite his assertion that he had lacked the intent to participate. State v. Jones, 840 So. 2d 7, 2003 La. App. LEXIS 94 (Jan. 29, 2003), writ of certiorari denied by La. 2003-0956, 855 So. 2d 309, 2003 La. LEXIS 2779 (La. Oct. 3, 2003).

Defendant’s sentence for armed robbery was properly enhanced pursuant to La. Rev. Stat. Ann. § 14:64.3 because it was reasonably inferable from the testimony of the State’s witnesses that a gun was the only weapon used in the robbery and because the enhancements did not cause the sentence to exceed the maximum statutory limit for a conviction of armed robbery under La. Rev. Stat. Ann. § 14:64; further applying La. Rev. Stat. Ann. § 14:64.3 did not violate defendant’s double jeopardy rights under U.S. Const. amend. 5 and La. Const. art. 1, § 15 because its only effect was to enhance the sentence. State v. Walker, 789 So. 2d 86, 2001 La. App. LEXIS 1346 (May 30, 2001), writ denied by La. 2001-1922, 815 So. 2d 834, 2002 La. LEXIS 1564 (La. May 10, 2002).

Utilizing La. Rev. Stat. Ann. § 14:64.3 to enhance defendant’s conviction for two counts of armed robbery by imposing two additional consecutive five year terms to his sentence did not constitute excess punishment within the meaning of U.S. Const. amend. 8 because of the violent means in which defendant committed the offense and because of the value of the items that he took. State v. Walker, 789 So. 2d 86, 2001 La. App. LEXIS 1346 (May 30, 2001), writ denied by La. 2001-1922, 815 So. 2d 834, 2002 La. LEXIS 1564 (La. May 10, 2002).

•• Weapons

••• Use

•••• General Overview. — Nothing indicated that a separate verdict was required before defendant’s sentence could be enhanced for the use of a gun during a robbery where La. Rev. Stat. Ann. § 14:64.3 was listed in the bill of information, the jury was instructed that a firearm was used as a dangerous weapon, and the only weapon mentioned at the trial was a firearm; based on the jury instructions, the jury’s verdict of “guilty as charged,” and the fifth circuit’s ruling in Walker, the jury could have reasonably inferred that the dangerous weapon used in the armed robbery at issue was a firearm. State v. Daniels, 873 So. 2d 822, 2004 La. App. LEXIS 1209 (May 13, 2004), writ denied by La. 2004-1802, 888 So. 2d 227, 2004 La. LEXIS 3657 (La. Nov. 24, 2004).

La. Rev. Stat. Ann. § 14:64.3, regarding the use of a firearm in an armed robbery, does not create a new crime, but simply enhances the penalties for a violation of La. Rev. Stat. Ann. § 14:64, the armed robbery statute, when the dangerous weapon used to commit the armed robbery is a firearm. State v. Daniels, 873 So. 2d 822, 2004 La. App. LEXIS 1209 (May 13, 2004), writ denied by La. 2004-1802, 888 So. 2d 227, 2004 La. LEXIS 3657 (La. Nov. 24, 2004).

In a criminal prosecution for armed robbery, the trial court erred in sentencing defendant to an indeterminate sentencing of 15 years without indicating whether defendant’s sentence included any additional punishment under La. Rev. Stat. § 14:64.3; therefore, the sentence was vacated and remanded for clarification. State v. Weaver, 873 So. 2d 909, 2004 La. App. LEXIS 1180 (May 12, 2004).

Where a defendant convicted of two counts of armed robbery was sentenced to concurrent sentences of 35 years at hard labor, the appellate court affirmed the sentences as within the statutory range. State v. Hartwell, 866 So. 2d 899, 2004 La. App. LEXIS 53 (Jan. 27, 2004), writ denied by La. 2004-0448, 876 So. 2d 832, 2004 La. LEXIS 2217 (La. June 25, 2004).

• Double Jeopardy

•• Attachment Jeopardy. — Defendant’s sentence for armed robbery was properly enhanced pursuant to La. Rev. Stat. Ann. § 14:64.3 because it was reasonably inferable from the testimony of the State’s witnesses that a gun was the only weapon used in the robbery and because the enhancements did not cause the sentence to exceed the maximum statutory limit for a conviction of armed robbery under La. Rev. Stat. Ann. § 14:64; further applying La. Rev. Stat. Ann. § 14:64.3 did not violate defendant’s double jeopardy rights under U.S. Const. amend. 5 and La. Const. art. 1, § 15 because its only effect was to enhance the sentence. State v. Walker, 789 So. 2d 86, 2001 La. App. LEXIS 1346 (May 30, 2001), writ denied by La. 2001-1922, 815 So. 2d 834, 2002 La. LEXIS 1564 (La. May 10, 2002).

• Sentencing

•• Cruel & Unusual Punishment. — Utilizing La. Rev. Stat. Ann. § 14:64.3 to enhance defendant’s conviction for two counts of armed robbery by imposing two additional consecutive five year terms to his sentence did not constitute excess punishment within the meaning of U.S. Const. amend. 8 because of the violent means in which defendant committed the offense and because of the value of the items that he took. State v. Walker, 789 So. 2d 86, 2001 La. App. LEXIS 1346 (May 30, 2001), writ denied by La. 2001-1922, 815 So. 2d 834, 2002 La. LEXIS 1564 (La. May 10, 2002).

•• Guidelines

••• Adjustments & Enhancements

•••• General Overview. — La. Rev. Stat. Ann. § 14:64.3 does not define a new crime; it increases the penalties for violation of La. Rev. Stat. Ann. § 14:64—the armed robbery statute—where the dangerous weapon utilized to perpetrate the armed robbery is a firearm. State v. Durant, 776 So. 2d 1265, 2000 La. App. LEXIS 3447 (Dec. 27, 2000), writ denied by La. 2001-0313, 803 So. 2d 985, 2001 La. LEXIS 3831 (La. Dec. 14, 2001).

•• Imposition

••• Factors. — La. Rev. Stat. Ann. § 14:64.3, regarding the use of a firearm in an armed robbery, does not create a new crime, but simply enhances the penalties for a violation of La. Rev. Stat. Ann. § 14:64, the armed robbery statute, when the dangerous weapon used to commit the armed robbery is a firearm. State v. Daniels, 873 So. 2d 822, 2004 La. App. LEXIS 1209 (May 13, 2004), writ denied by La. 2004-1802, 888 So. 2d 227, 2004 La. LEXIS 3657 (La. Nov. 24, 2004).

In a criminal prosecution for armed robbery, the trial court erred in sentencing defendant to an indeterminate sentencing of 15 years without indicating whether defendant’s sentence included any additional punishment under La. Rev. Stat. § 14:64.3; therefore, the sentence was vacated and remanded for clarification. State v. Weaver, 873 So. 2d 909, 2004 La. App. LEXIS 1180 (May 12, 2004).

Although it may have been the result of legislative oversight, La. Rev. Stat. Ann. § 14:64.3 does not provide for imprisonment to be served at hard labor. State v. Williams, 815 So. 2d 378, 2002 La. App. LEXIS 886 (Mar. 28, 2002), writ denied by La. 2002-1466, 843 So. 2d 388, 2003 La. LEXIS 1520 (La. May 9, 2003).

•• Ranges. — Where a defendant convicted of two counts of armed robbery was sentenced to concurrent sentences of 35 years at hard labor, the appellate court affirmed the sentences as within the statutory range. State v. Hartwell, 866 So. 2d 899, 2004 La. App. LEXIS 53 (Jan. 27, 2004), writ denied by La. 2004-0448, 876 So. 2d 832, 2004 La. LEXIS 2217 (La. June 25, 2004).

• Appeals

•• Standards of Review

••• Plain Error

•••• General Overview. — Trial court erred when it sentenced defendant to five years at hard labor without benefit of probation, parole or suspension of sentence, to be served consecutive to the sentence imposed for armed robbery as La. Rev. Stat. Ann. § 14:64.3 did not provide for the sentence imposed to be served at hard labor. State v. Daniels, 873 So. 2d 822, 2004 La. App. LEXIS 1209 (May 13, 2004), writ denied by La. 2004-1802, 888 So. 2d 227, 2004 La. LEXIS 3657 (La. Nov. 24, 2004).

EVIDENCE

• Procedural Considerations

•• Weight & Sufficiency. — Where victim graphically described being struck by defendant so hard that it knocked him off his feet, and noted that defendant “helped his buddy rob me”, this was sufficient evidence to prove that defendant participated in the armed robbery despite his assertion that he had lacked the intent to participate. State v. Jones, 840 So. 2d 7, 2003 La. App. LEXIS 94 (Jan. 29, 2003), writ of certiorari denied by La. 2003-0956, 855 So. 2d 309, 2003 La. LEXIS 2779 (La. Oct. 3, 2003).

§ 64.4. Second degree robbery.

A. (1) Second degree robbery is the taking of anything of value belonging to another from the person of another or that is in the immediate control of another when the offender intentionally inflicts serious bodily injury.

(2) For purposes of this Section, “serious bodily injury” means bodily injury which involves unconsciousness, extreme physical pain or protracted and obvious disfigurement, or protracted loss or impairment of the function of a bodily member, organ, or mental faculty, or a substantial risk of death.

B. Whoever commits the crime of second degree robbery shall be imprisoned at hard labor for not less than three years and for not more than forty years. (Acts 2001, No. 347, § 1; Acts 2004, No. 651, § 1, eff. Aug. 15, 2004.)

2004 Amendments. — Acts 2004, No. 651, § 1, effective August 15, 2004, substituted “Second degree robbery” for “Aggravated robbery” in the section heading and in (A)(1); and substituted “second degree robbery” for “aggravated robbery” in (B).

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 15:1352.

Refusal to hire or contract; termination of employment; exemption; appeal procedure; waiver, see La. R.S. 40:1300.53.

§ 65. Simple robbery.

A. Simple robbery is the taking of anything of value belonging to another from the person of another or that is in the immediate control of another, by use of force or intimidation, but not armed with a dangerous weapon.

B. Whoever commits the crime of simple robbery shall be fined not more than three thousand dollars, imprisoned with or without hard labor for not more than seven years, or both. (Acts 1983, No. 70, § 1.)

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 15:1352.
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EVIDENCE

• Procedural Considerations

•• Weight & Sufficiency

CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Freedoms

••• Judicial & Legislative Restraints

•••• Overbreadth & Vagueness. — Offense of purse snatching is not unconstitutionally vague and there is sufficient justification for the greater penalty provided for this offense than for simple robbery, considering the widespread exposure of the public to the crime, the personal nature of a wallet or purse, and the potential for loss of greater value. State v. Murray, 436 So. 2d 775, 1983 La. App. LEXIS 8785 (June 28, 1983), writ denied by 584 So. 2d 1158, 1991 La. LEXIS 2420 (La. 1991).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Robbery

•••• General Overview. — Although defendant was charged with one count each of attempted second degree murder and armed robbery, in a plea bargain with the State, defendant pled guilty to aggravated battery and simple robbery, but defendant challenged the sentences defendant received as excessive where the evidence showed that: (1) defendant received a benefit from the plea bargain, (2) the victim was certain that defendant was the shooter, (3) there was an undue risk that defendant would commit another crime if granted probation, (4) a lesser sentence would deprecate the seriousness of the offenses, (5) defendant’s conduct manifested deliberate cruelty since the victim was particularly vulnerable due to the victim’s advanced age, and (6) defendant had used threats and actual violence during the commission of the offenses, which resulted in significant permanent, physical injury to the victim and in significant economic loss to the victim and the victim’s family and, thus, pursuant to La. Code Crim. Proc. Ann. art. 894.1 and 883, and La. Const. art. 1, § 20, (1) the sentences imposed were lawful, not grossly disproportionate to the severity of the offenses, were not constitutionally excessive, and (2) the trial court was well within its discretion in ruling that the sentences should be served consecutively. State v. Howard, 842 So. 2d 1233, 2003 La. App. LEXIS 1038 (Apr. 9, 2003), writ denied by La. 2003-1571, 860 So. 2d 1152, 2003 La. LEXIS 3631 (La. Dec. 12, 2003).

Where defendant was only subject to three years imprisonment after a conviction for attempted simple robbery, the sentence was not excessive where it did not exceed the maximum sentence of three and one-half years despite the fact that there was an added term of probation. State v. Dixon, 839 So. 2d 1141, 2003 La. App. LEXIS 595 (Mar. 5, 2003).

In order to prove the crime of simple robbery, the State had to prove beyond a reasonable doubt that the defendant acted in accordance with the circumstances listed in La. Rev. Stat. Ann. § 14:65, i.e., the taking of anything of value belonging to another from the person of another or that is in the immediate control of another, by use of force or intimidation, but not armed with a dangerous weapon. State v. White, 799 So. 2d 1165, 2001 La. App. LEXIS 2435 (Oct. 31, 2001).

In proving the offense of simple robbery in violation of La. Rev. Stat. § 14:65, the element of force or intimidation was sufficiently proven by evidence that defendant demanded money from the victim in a manner that made her fear for her safety. State v. Jones, 767 So. 2d 808, 2000 La. App. LEXIS 1851 (July 25, 2000), writ denied by La. 2000-2449, 794 So. 2d 782, 2001 La. LEXIS 2048 (La. June 22, 2001), writ denied by La. 2000-2493, 794 So. 2d 783, 2001 La. LEXIS 2053 (La. June 22, 2001).

Contrary to defendant’s contention, there was sufficient evidence to support defendant’s conviction of attempted simple robbery because defendant jumped over the counter at the victim’s place of business, where it was reasonable to believe that money and items of value were located, and the State’s evidence was sufficient to negate any motive for the attack other than robbery. State v. Young, 769 So. 2d 6, 2000 La. App. LEXIS 874 (Apr. 17, 2000), remanded by La. App. 99-1310, 769 So. 2d 12, 2000 La. App. LEXIS 1083 (La.App. 1 Cir. Apr. 17, 2000).

Defendant’s conviction for simple robbery as a responsive verdict to the charged offense of attempted first degree robbery could not stand because defendant did not take anything from the victim; the appellate court vacated the conviction and entered a verdict for attempted simple robbery. State v. Preston, 752 So. 2d 211, 1999 La. App. LEXIS 3213 (Nov. 10, 1999).

Sentence of life imprisonment as a third felony offender, when the three felonies were purse snatching, was grossly out of proportion to the severity of the crime and was vacated by the appellate court. State v. Webster, 746 So. 2d 799, 1999 La. App. LEXIS 3214 (Nov. 10, 1999), remanded sub nomine State v. Lindsey, La. 99-3256, 770 So. 2d 339, 2000 La. LEXIS 2736 (La. Oct. 17, 2000).

Life sentence without parole under the habitual offender statute, La. Rev. Stat. Ann. § 15:529.1, was too harsh where the most recent conviction for simple robbery, in violation of La. Rev. Stat. Ann. § 14:65, involved defendant and another man beating up a boy and stealing his bicycle. State v. Randall, 741 So. 2d 852, 1999 La. App. LEXIS 1847 (June 9, 1999), affirmed in part and reversed in part by, remanded by La. 99-2476, 776 So. 2d 424, 2000 La. LEXIS 3386 (La. Dec. 15, 2000).

Evidence presented at trial was not sufficient to support defendant’s conviction of first degree robbery under La. Rev. Stat. Ann. § 14:64.1 where the clerk of the store that was robbed testified that he did not see a weapon during the robbery and there was no showing by the State that the clerk believed one of the robbers was armed with a dangerous weapon; however, a threat made by one of the robbers was sufficient evidence to support a conviction for simple robbery under La. Rev. Stat. Ann. § 14:65. State v. Jones, 733 So. 2d 127, 1999 La. App. LEXIS 860 (Apr. 1, 1999), writ denied by La. 99-1185, 748 So. 2d 434, 1999 La. LEXIS 2421 (La. Oct. 1, 1999).

Where defendant, a former custodian at a community center, was shouting at the victim, a caseworker at the center, to get in the back, and that when she did he grabbed zippered bank bags from a drawer and fled with them, the evidence was sufficient to convict defendant of simple robbery. State v. Johnson, 718 So. 2d 553, 1998 La. App. LEXIS 2552 (Aug. 19, 1998).

The constitutional standard for testing the sufficiency of the evidence requires that a conviction be based on proof sufficient for any rational trier of fact, viewing the evidence in the light most favorable to the prosecution, to find the essential elements of the crime beyond a reasonable doubt where the elements necessary to sustain a conviction of simple robbery are: 1) the taking of anything of value; 2) belonging to another; 3) from the person of another; 4) by use of force or intimidation under La. Rev. Stat. § 14:65. State v. Robinson, 713 So. 2d 828, 1998 La. App. LEXIS 1372 (May 27, 1998), writ denied by La. 98-1770, 727 So. 2d 444, 1998 La. LEXIS 3312 (La. Nov. 6, 1998).

The evidence was sufficient to justify defendant’s conviction of simple robbery, as the vast difference in age and size of perpetrator and victim, the confined space where the robbery occurred, and the victim’s heart problems, constituted the intimidation required under La. Rev. Stat. Ann. § 14:65 to support a conviction for robbery where a dangerous weapon was not used. State v. Honeycut, 659 So. 2d 538, 1995 La. App. LEXIS 2131 (July 26, 1995).

For a violaion of La. Rev. Stat. Ann. § 14:65, defendant was sentenced to seven years of hard labor; it was not improper for the trial consider to consider two unadjudicated offenses which were dismissed. State v. Holleman, 657 So. 2d 148, 1995 La. App. LEXIS 1076 (May 3, 1995).

Use of a knife elevated a robbery from simple robbery, La. Rev. Stat. Ann. § 14:65, to armed robbery, La. Rev. Stat. Ann. § 14:64. State v. Gallien, 613 So. 2d 1145, 1993 La. App. LEXIS 489 (Feb. 10, 1993).

Where the defendant obtained money from a tourist through cheating and fraud, but where the defendant used no intimidation or threats of force, defendant did not commit simple robbery. State v. Florant, 602 So. 2d 338, 1992 La. App. LEXIS 2031 (June 30, 1992), writ of certiorari denied by 605 So. 2d 1147, 1992 La. LEXIS 3160 (La. 1992).

Where defendant snatched two five dollar bills from the victim’s hand and slapped the victim when the victim tried to take them back, there was sufficient evidence to convict defendant of simple robbery under La. Rev. Stat. Ann. § 14:65, as intimidation was not necessary. State v. Hill, 598 So. 2d 1269, 1992 La. App. LEXIS 1260 (Apr. 30, 1992).

Actions and verbiage used by defendant when he first approached the victim were separate acts from the taking of the bicycle, as defendant used force or intimidation to get the victim off of the bicycle and then took the bicycle, and the initial action of defendant (kicking the victim) was sufficient to establish the requisite use of force to sustain a robbery conviction. State v. Harrison, 598 So. 2d 1211, 1992 La. App. LEXIS 1278 (Apr. 30, 1992).

Any rational trier of fact could have found that defendant used force or intimidation in the perpetration of a crime where the defendant and another woman grabbed the victim’s genitals with sufficient force to cause the victim to bend forward in pain, they then jostled the victim, pushed the victim against a building, and took the victim’s wallet. State v. Williams, 591 So. 2d 404, 1991 La. App. LEXIS 3305 (Dec. 11, 1991).

Victim’s identification of defendant in a photographic lineup, and in court, together with his failure to identify an alternative suspect proposed by defendant, was sufficient to convict defendant of simple robbery in violation of La. Rev. Stat. Ann. § 14:65(A). State v. Mosby, 581 So. 2d 1060, 1991 La. App. LEXIS 1491 (May 16, 1991), affirmed by 595 So. 2d 1135, 1992 La. LEXIS 921 (La. 1992).

Rational trier of fact could have found beyond a reasonable doubt that defendant was guilty of simple robbery from evidence that defendant took a gold chain from a victim’s neck. State v. Bourgeois, 573 So. 2d 1170, 1991 La. App. LEXIS 50 (Jan. 16, 1991).

Although defendant claimed that he did not possess the required specific intent to commit the offense of attempted simple robbery because he was using marijuana on the day of the offense, the evidence nevertheless supported the finding that he possessed the required specific intent to take the bus and the car from the control of other persons; defendant jerked the bus driver out of his seat and attempted to start the bus, then walked down the street and got into a car and demanded the keys; defendant later remembered and acknowledged that he had done those things. State v. Sanders, 567 So. 2d 177, 1990 La. App. LEXIS 2037 (Aug. 31, 1990), writ denied by La. 2000-3337, 801 So. 2d 362, 2001 La. LEXIS 3074 (La. Nov. 9, 2001).

By leaving his hand in a cash drawer as the clerk attempted to close it, defendant used sufficient force to complete the offense of simple robbery in violation of La. Rev. Stat. Ann. § 14:65(A). State v. Green, 558 So. 2d 1263, 1990 La. App. LEXIS 379 (Feb. 21, 1990), writ of certiorari denied by 564 So. 2d 317, 1990 La. LEXIS 1588 (La. 1990).

In the prosecution of defendant for simple robbery in violation of La. Rev. Stat. Ann. § 14:65, defendant was properly convicted where the victim had not been cheated by defendant, and where defendant hit and beat the victim with the knowledge that the blows would have caused great pain to the victim. State v. Gibson, 550 So. 2d 263, 1989 La. App. LEXIS 1593 (Sept. 14, 1989), writ denied by 586 So. 2d 529, 1991 La. LEXIS 2647 (La. 1991).

Robbery, a violation of Cal. Penal Code § 211, was at least as serious and offense as simple robbery, a violation of La. Rev. Stat. Ann. § 14:65(A), and therefore was a felony for purposes of sentencing a Louisiana offender as an habitual felon. State v. Wheatley, 550 So. 2d 724, 1989 La. App. LEXIS 1521 (Aug. 23, 1989), writ denied by 569 So. 2d 979, 1990 La. LEXIS 2766 (La. 1990).

Defendant, a 25-year-old itinerant laborer with a history of brutal crimes, to include the robbery of a 78-year-old victim, was properly sentenced to serve the maximum jail time provided La. Rev. Stat. Ann. § 14:65 for his simple robbery conviction. State v. Angulo, 517 So. 2d 1188, 1987 La. App. LEXIS 10861 (Dec. 15, 1987).

Evidence that defendant forcibly removed a wallet from the victim’s pocket, and that the victim regained control of the wallet about eight inches from the victim’s body after a struggle, was sufficient to show a “taking” for the purposes of a conviction for simple robbery. State v. Wisham, 476 So. 2d 534, 1985 La. App. LEXIS 9895 (Oct. 8, 1985), writ of certiorari denied by 481 So. 2d 628, 1986 La. LEXIS 5665 (La. 1986).

Defendant’s reaching into an unattended cash register was not the use of force, and because the victim saw him, thought about tackling him after he fell down, and chased him into another building where he was arrested, there was no intimidation, and the state had failed to show force or intimidation necessary under La. Rev. Stat. Ann. § 14:65(A). State v. Lucas, 469 So. 2d 37, 1985 La. App. LEXIS 9412 (Apr. 16, 1985), writ of certiorari denied by 472 So. 2d 33, 1985 La. LEXIS 8963 (La. 1985).

Evidence was sufficient to convict defendant of simple robbery where the victim testified that defendant was hitchhiking, that the victim picked him up, that defendant struck the victim on the head with a fire extinguisher, that defendant then stole the victim’s wallet with $ 38 in it, that neither the wallet nor the money was ever recovered, and that the victim had a scar where defendant struck him. State v. Jones, 462 So. 2d 1373, 1985 La. App. LEXIS 8114 (Jan. 30, 1985), writ of certiorari denied by 466 So. 2d 1301, 1985 La. LEXIS 8508 (La. 1985).

Defendant who received a five year sentence of imprisonment at hard labor did not receive the maximum sentence of imprisonment which a defendant could have received for the conviction of simple robbery, seven years imprisonment, with or without hard labor. State v. Corkern, 461 So. 2d 1238, 1984 La. App. LEXIS 10390 (Dec. 28, 1984).

The defendant’s grabbing of the victim’s money in a face-to-face confrontation constituted the use of force necessary to sustain a conviction of simple robbery under La. Rev. Stat. Ann. §14:65. State v. Jackson, 454 So. 2d 1220, 1984 La. App. LEXIS 9400 (Aug. 22, 1984), review denied by 461 So. 2d 312, 1984 La. LEXIS 10415 (La. 1984).

Simple robbery conviction was affirmed because, despite the conflicting testimony at trial, the evidence of the victim’s testimony, the victim’s stepson’s testimony, and the investigating officer’s testimony was sufficient to prove simple robbery of the victim and that the defendant aided and abetted in the crime as a principal. State v. Williams, 452 So. 2d 234, 1984 La. App. LEXIS 8920 (May 30, 1984), writ of certiorari denied by 456 So. 2d 161, 1984 La. LEXIS 9584 (La. 1984).

Both the direct and circumstantial evidence presented by the state was such that when reviewed in a light most favorable to the prosecution, a rational trier of fact could find the essential elements of the crime of attempted simple robbery were proven beyond a reasonable doubt where a waitress was threatened with having her head blown off if she did not get money out of a register. State v. Honore, 451 So. 2d 77, 1984 La. App. LEXIS 8809 (May 14, 1984).

Sentence of one year for attempted simple robbery, even though defendant was a first offender with a history of mental illness, was supported by the record where it fell within the lower range of the statutory limit, there was minimal compliance with La. Code Crim. Proc. Ann. art. 894.1, and defendant exhibited a very violent demeanor. State v. Honore, 451 So. 2d 77, 1984 La. App. LEXIS 8809 (May 14, 1984).

Sentence of five and one-half years for simple burglary, a violation of La. Rev. Stat. Ann. § 14:65, was not excessive considering defendant’s prior criminal history, his need of correctional treatment, and that his experience and attitude indicated that he was likely to commit more crime. State v. Gray, 448 So. 2d 119, 1984 La. App. LEXIS 8438 (Mar. 26, 1984), review denied by 452 So. 2d 695, 1984 La. LEXIS 9358 (La. 1984).

In a prosecution for simple robbery, where defendant impersonated a police officer and robbed two victims pretending to search their car and belongings for drugs, his conviction for simple robbery was affirmed because the pretense of authority established sufficient intimidation under La. Rev. Stat. Ann. § 14:65. State v. Thomas, 447 So. 2d 1053, 1984 La. LEXIS 8359 (Feb. 27, 1984).

Offense of purse snatching is not unconstitutionally vague and there is sufficient justification for the greater penalty provided for this offense than for simple robbery, considering the widespread exposure of the public to the crime, the personal nature of a wallet or purse, and the potential for loss of greater value. State v. Murray, 436 So. 2d 775, 1983 La. App. LEXIS 8785 (June 28, 1983), writ denied by 584 So. 2d 1158, 1991 La. LEXIS 2420 (La. 1991).

Defendant’s sentence, as a habitual offender, of 24 years at hard labor for simple robbery was vacated as illegally exceeding the maximum seven-year sentence in La. Rev. Stat. Ann. § 14:65 because defendant was not advised of his right to remain silent before being compelled to confess the prior felony conviction and the State offered no admissible evidence to prove, as required by La. Rev. Stat. Ann. § 15:529.1, that he was the same person convicted of the prior felony. State v. Johnson, 432 So. 2d 815, 1983 La. LEXIS 10720 (May 23, 1983).

Four year sentence with the possibility of parole pursuant to La. Rev. Stat. § 14:65 was a relatively lenient sentence for armed robbery, considering the danger created by defendant to the three people in the store he robbed while using a sawed-off shotgun. State v. Day, 414 So. 2d 349, 1982 La. LEXIS 10979 (May 17, 1982).

Although there was no testimony adduced as to the precise location of the victim’s purse in her residence, defendant was properly convicted for simple burglary in violation of La. Rev. Stat. section 14:65 as opposed to theft; the evidence clearly suggested that the snatching of the purse occurred as a result of defendant’s prior acts of aggression toward the victim; defendant had pushed the victim onto her bed, which clearly suggested his intentions, at least initially, were not directed toward robbing her and defendant fled with the victim’s purse in hand when the victim attempted to ward him off. State v. Mason, 403 So. 2d 701, 1981 La. LEXIS 10176 (Sept. 8, 1981).

Armed robbery occurred even though the firearm used in commission of the robbery was unloaded and unworkable given the firearm was still a dangerous weapon. State v. Levi, 259 LA. 591, 250 So. 2d 751, 1971 La. LEXIS 4298 (June 28, 1971).

•• Inchoate Crimes

••• Attempt

•••• General Overview. — Both the direct and circumstantial evidence presented by the state was such that when reviewed in a light most favorable to the prosecution, a rational trier of fact could find the essential elements of the crime of attempted simple robbery were proven beyond a reasonable doubt where a waitress was threatened with having her head blown off if she did not get money out of a register. State v. Honore, 451 So. 2d 77, 1984 La. App. LEXIS 8809 (May 14, 1984).

Sentence of one year for attempted simple robbery, even though defendant was a first offender with a history of mental illness, was supported by the record where it fell within the lower range of the statutory limit, there was minimal compliance with La. Code Crim. Proc. Ann. art. 894.1, and defendant exhibited a very violent demeanor. State v. Honore, 451 So. 2d 77, 1984 La. App. LEXIS 8809 (May 14, 1984).

•• Weapons

••• Use

•••• General Overview. — Evidence presented at trial was not sufficient to support defendant’s conviction of first degree robbery under La. Rev. Stat. Ann. § 14:64.1 where the clerk of the store that was robbed testified that he did not see a weapon during the robbery and there was no showing by the State that the clerk believed one of the robbers was armed with a dangerous weapon; however, a threat made by one of the robbers was sufficient evidence to support a conviction for simple robbery under La. Rev. Stat. Ann. § 14:65. State v. Jones, 733 So. 2d 127, 1999 La. App. LEXIS 860 (Apr. 1, 1999), writ denied by La. 99-1185, 748 So. 2d 434, 1999 La. LEXIS 2421 (La. Oct. 1, 1999).

• Eyewitness Identification

•• General Overview. — Where two witnesses testified that defendant was involved in a plan to attempt to take an elderly victim’s wallet, there was sufficient evidence to support a conviction for attempted simple robbery, despite the fact that the victim and a friend were unable to identify defendant from a line-up. State v. Dixon, 839 So. 2d 1141, 2003 La. App. LEXIS 595 (Mar. 5, 2003).

• Guilty Pleas

•• Alford Pleas. — Concurrent sentences of seven years and seven and one-half years imposed pursuant to guilty plea to simple robbery and attempted possession of firearm by convicted felon, could not have been appealed as excessive where defendant entered Alford plea and, in accepting the guilty plea, the trial court complied with La. Code Crim. Proc. Ann. art. 556.1, and the sentences were within the statutory limits of La. Rev. Stat. Ann. § 14:65, and one-half the statutory limit of La. Rev. Stat. Ann. § 14:95.1, as required by the attempt statute, La. Rev. Stat. Ann. § 14:27. State v. Jefferson, 837 So. 2d 733, 2003 La. App. LEXIS 97 (Jan. 29, 2003), writ of certiorari denied by La. 2003-0933, 857 So. 2d 516, 2003 La. LEXIS 3283 (La. Nov. 7, 2003).

• Trials

•• Defendant’s Rights

••• Right to Remain Silent

•••• Self-Incrimination Privilege. — Defendant’s sentence, as a habitual offender, of 24 years at hard labor for simple robbery was vacated as illegally exceeding the maximum seven-year sentence in La. Rev. Stat. Ann. § 14:65 because defendant was not advised of his right to remain silent before being compelled to confess the prior felony conviction and the State offered no admissible evidence to prove, as required by La. Rev. Stat. Ann. § 15:529.1, that he was the same person convicted of the prior felony. State v. Johnson, 432 So. 2d 815, 1983 La. LEXIS 10720 (May 23, 1983).

• Scienter

•• Specific Intent. — Any rational trier of fact could have found that defendant used force or intimidation in the perpetration of a crime where the defendant and another woman grabbed the victim’s genitals with sufficient force to cause the victim to bend forward in pain, they then jostled the victim, pushed the victim against a building, and took the victim’s wallet. State v. Williams, 591 So. 2d 404, 1991 La. App. LEXIS 3305 (Dec. 11, 1991).

Although defendant claimed that he did not possess the required specific intent to commit the offense of attempted simple robbery because he was using marijuana on the day of the offense, the evidence nevertheless supported the finding that he possessed the required specific intent to take the bus and the car from the control of other persons; defendant jerked the bus driver out of his seat and attempted to start the bus, then walked down the street and got into a car and demanded the keys; defendant later remembered and acknowledged that he had done those things. State v. Sanders, 567 So. 2d 177, 1990 La. App. LEXIS 2037 (Aug. 31, 1990), writ denied by La. 2000-3337, 801 So. 2d 362, 2001 La. LEXIS 3074 (La. Nov. 9, 2001).

• Sentencing

•• Alternatives

••• Probation

•••• General Overview. — Where defendant was only subject to three years imprisonment after a conviction for attempted simple robbery, the sentence was not excessive where it did not exceed the maximum sentence of three and one-half years despite the fact that there was an added term of probation. State v. Dixon, 839 So. 2d 1141, 2003 La. App. LEXIS 595 (Mar. 5, 2003).

A trial court erred in denying a defendant convicted of attempted simple robbery and sentenced to three years at hard labor the benefit of eligibility for probation, parole or suspension of sentence, because La. Rev. Stat. Ann. §§ 14:65, 14:27 did not prohibit such benefit upon a sentence for this offense. State v. Dean, 789 So. 2d 602, 2001 La. App. LEXIS 1158 (Mar. 14, 2001), writ denied by La. 2001-1177, 811 So. 2d 897, 2002 La. LEXIS 915 (La. Mar. 15, 2002).

•• Appeals

••• General Overview. — Trial court, in sentencing defendant, stated that he had been found guilty of attempted armed robbery, when he had in fact been found guilty of attempted simple robbery. The sentence of three and one half years fell within the sentencing range for both offenses, although a three and one-half year sentence for “attempted simple robbery” was the maximum sentence under La. Rev. Stat. Ann. § 14:27 and La. Rev. Stat. Ann. § 14:65; since it was impossible to determine that the sentence was not imposed in error for the wrong offense, it had to be vacated. State v. Session, 902 So. 2d 506, 2005 La. App. LEXIS 1089 (Apr. 26, 2005).

Life sentence without parole under the habitual offender statute, La. Rev. Stat. Ann. § 15:529.1, was too harsh where the most recent conviction for simple robbery, in violation of La. Rev. Stat. Ann. § 14:65, involved defendant and another man beating up a boy and stealing his bicycle. State v. Randall, 741 So. 2d 852, 1999 La. App. LEXIS 1847 (June 9, 1999), affirmed in part and reversed in part by, remanded by La. 99-2476, 776 So. 2d 424, 2000 La. LEXIS 3386 (La. Dec. 15, 2000).

•• Consecutive Sentences. — Although defendant was charged with one count each of attempted second degree murder and armed robbery, in a plea bargain with the State, defendant pled guilty to aggravated battery and simple robbery, but defendant challenged the sentences defendant received as excessive where the evidence showed that: (1) defendant received a benefit from the plea bargain, (2) the victim was certain that defendant was the shooter, (3) there was an undue risk that defendant would commit another crime if granted probation, (4) a lesser sentence would deprecate the seriousness of the offenses, (5) defendant’s conduct manifested deliberate cruelty since the victim was particularly vulnerable due to the victim’s advanced age, and (6) defendant had used threats and actual violence during the commission of the offenses, which resulted in significant permanent, physical injury to the victim and in significant economic loss to the victim and the victim’s family and, thus, pursuant to La. Code Crim. Proc. Ann. art. 894.1 and 883, and La. Const. art. 1, § 20, (1) the sentences imposed were lawful, not grossly disproportionate to the severity of the offenses, were not constitutionally excessive, and (2) the trial court was well within its discretion in ruling that the sentences should be served consecutively. State v. Howard, 842 So. 2d 1233, 2003 La. App. LEXIS 1038 (Apr. 9, 2003), writ denied by La. 2003-1571, 860 So. 2d 1152, 2003 La. LEXIS 3631 (La. Dec. 12, 2003).

•• Corrections, Modifications & Reductions

••• General Overview. — A trial court erred in sentencing defendant to hard labor without benefit of parole after he was convicted of simple robbery under La. Rev. Stat. Ann. § 14:65, because the statute did not provide that a sentence be served without parole. State v. Honeycut, 659 So. 2d 538, 1995 La. App. LEXIS 2131 (July 26, 1995).

••• Illegal Sentences. — Where defendant’s sentence for simple robbery was imposed without benefit of parole, probation, or suspension of sentence, the sentence was contrary to the sentencing provision of the simple robbery statute, La. Rev. Stat. Ann. § 14:65B. State v. Riche, 608 So. 2d 639, 1992 La. App. LEXIS 3359 (Oct. 27, 1992), writ of certiorari denied by 613 So. 2d 972, 1993 La. LEXIS 975 (La. 1993).

•• Cruel & Unusual Punishment. — Concurrent sentences of seven years and seven and one-half years imposed pursuant to guilty plea to simple robbery and attempted possession of firearm by convicted felon, could not have been appealed as excessive where defendant entered Alford plea and, in accepting the guilty plea, the trial court complied with La. Code Crim. Proc. Ann. art. 556.1, and the sentences were within the statutory limits of La. Rev. Stat. Ann. § 14:65, and one-half the statutory limit of La. Rev. Stat. Ann. § 14:95.1, as required by the attempt statute, La. Rev. Stat. Ann. § 14:27. State v. Jefferson, 837 So. 2d 733, 2003 La. App. LEXIS 97 (Jan. 29, 2003), writ of certiorari denied by La. 2003-0933, 857 So. 2d 516, 2003 La. LEXIS 3283 (La. Nov. 7, 2003).

Sentence of 20 years at hard labor was excessive for a purse snatching. State v. Perkins, 639 So. 2d 1199, 1994 La. App. LEXIS 1972 (June 30, 1994).

The trial court’s sentence of three years of hard labor with credit for time served for a violation of La. Rev. Stat. Ann. § 14:65 was not excessive in violation of La. Const. art 1, § 20 in light of the following: (1) the maximum sentence for conviction of simple robbery was seven years at hard labor pursuant to La. Rev. Stat. Ann. § 14:65, (2) the trial judge specifically pointed out the serious nature of the defendant’s offense, the forceful manner in which it was committed, and the circumstances of defendant’s past, and (3) the trial judge made note that he had considered the sentencing guidelines of La. Code Crim. Proc. Ann. art. 894.1 in light of the foregoing factors State v. Williams, 591 So. 2d 1252, 1991 La. App. LEXIS 3465 (Dec. 11, 1991).

Sentence of five and one-half years for simple burglary, a violation of La. Rev. Stat. Ann. § 14:65, was not excessive considering defendant’s prior criminal history, his need of correctional treatment, and that his experience and attitude indicated that he was likely to commit more crime. State v. Gray, 448 So. 2d 119, 1984 La. App. LEXIS 8438 (Mar. 26, 1984), review denied by 452 So. 2d 695, 1984 La. LEXIS 9358 (La. 1984).

•• Guidelines

••• Adjustments & Enhancements

•••• Criminal History

••••• Prior Felonies. — Sentence of life imprisonment as a third felony offender, when the three felonies were purse snatching, was grossly out of proportion to the severity of the crime and was vacated by the appellate court. State v. Webster, 746 So. 2d 799, 1999 La. App. LEXIS 3214 (Nov. 10, 1999), remanded sub nomine State v. Lindsey, La. 99-3256, 770 So. 2d 339, 2000 La. LEXIS 2736 (La. Oct. 17, 2000).

Robbery, a violation of Cal. Penal Code § 211, was at least as serious and offense as simple robbery, a violation of La. Rev. Stat. Ann. § 14:65(A), and therefore was a felony for purposes of sentencing a Louisiana offender as an habitual felon. State v. Wheatley, 550 So. 2d 724, 1989 La. App. LEXIS 1521 (Aug. 23, 1989), writ denied by 569 So. 2d 979, 1990 La. LEXIS 2766 (La. 1990).

Defendant’s sentence, as a habitual offender, of 24 years at hard labor for simple robbery was vacated as illegally exceeding the maximum seven-year sentence in La. Rev. Stat. Ann. § 14:65 because defendant was not advised of his right to remain silent before being compelled to confess the prior felony conviction and the State offered no admissible evidence to prove, as required by La. Rev. Stat. Ann. § 15:529.1, that he was the same person convicted of the prior felony. State v. Johnson, 432 So. 2d 815, 1983 La. LEXIS 10720 (May 23, 1983).

••••• Three Strikes. — Life sentence without parole under the habitual offender statute, La. Rev. Stat. Ann. § 15:529.1, was too harsh where the most recent conviction for simple robbery, in violation of La. Rev. Stat. Ann. § 14:65, involved defendant and another man beating up a boy and stealing his bicycle. State v. Randall, 741 So. 2d 852, 1999 La. App. LEXIS 1847 (June 9, 1999), affirmed in part and reversed in part by, remanded by La. 99-2476, 776 So. 2d 424, 2000 La. LEXIS 3386 (La. Dec. 15, 2000).

•• Imposition

••• Factors. — Because of defendant’s long criminal history of 11 arrests, parole revocation, convictions for numerous misdemeanors, and his arrests for attempted first degree murder and attempted aggravated rape, the trial court did not err under La. Rev. Stat. Ann. § 14:65(B) when it imposed the sentence of 14 years at hard labor. State v. Mosby, 581 So. 2d 1060, 1991 La. App. LEXIS 1491 (May 16, 1991), affirmed by 595 So. 2d 1135, 1992 La. LEXIS 921 (La. 1992).

•• Proportionality. — Habeas corpus petition challenging the extension of a sentence under La. Rev. Stat. Ann. § 15:529.1 beyond the period of time allowable for attempted simple robbery under La. Rev. Stat. Ann. § 14:27 and La. Rev. Stat. Ann. § 14:65 was dismissed because an inmate failed to show that his sentence was so disproportionate to the offense as to be completely arbitrary and shocking. Brooks v. Cain, 2005 U.S. Dist. LEXIS 6931 (Apr. 18, 2005).

Sentence of one year for attempted simple robbery, even though defendant was a first offender with a history of mental illness, was supported by the record where it fell within the lower range of the statutory limit, there was minimal compliance with La. Code Crim. Proc. Ann. art. 894.1, and defendant exhibited a very violent demeanor. State v. Honore, 451 So. 2d 77, 1984 La. App. LEXIS 8809 (May 14, 1984).

•• Ranges. — Where defendant was only subject to three years imprisonment after a conviction for attempted simple robbery, the sentence was not excessive where it did not exceed the maximum sentence of three and one-half years despite the fact that there was an added term of probation. State v. Dixon, 839 So. 2d 1141, 2003 La. App. LEXIS 595 (Mar. 5, 2003).

Defendant’s sentence for simple robbery was not excessive because it was well within the maximum sentencing range and the district court clearly articulated its reasons for imposing sentence, but the sentence was amended to give defendant credit for time served prior to sentencing. State v. Isaac, 542 So. 2d 651, 1989 La. App. LEXIS 673 (Apr. 12, 1989).

Defendant, a 25-year-old itinerant laborer with a history of brutal crimes, to include the robbery of a 78-year-old victim, was properly sentenced to serve the maximum jail time provided La. Rev. Stat. Ann. § 14:65 for his simple robbery conviction. State v. Angulo, 517 So. 2d 1188, 1987 La. App. LEXIS 10861 (Dec. 15, 1987).

Defendant who received a five year sentence of imprisonment at hard labor did not receive the maximum sentence of imprisonment which a defendant could have received for the conviction of simple robbery, seven years imprisonment, with or without hard labor. State v. Corkern, 461 So. 2d 1238, 1984 La. App. LEXIS 10390 (Dec. 28, 1984).

Offense of purse snatching is not unconstitutionally vague and there is sufficient justification for the greater penalty provided for this offense than for simple robbery, considering the widespread exposure of the public to the crime, the personal nature of a wallet or purse, and the potential for loss of greater value. State v. Murray, 436 So. 2d 775, 1983 La. App. LEXIS 8785 (June 28, 1983), writ denied by 584 So. 2d 1158, 1991 La. LEXIS 2420 (La. 1991).

• Postconviction Proceedings

•• Parole. — A trial court erred in denying a defendant convicted of attempted simple robbery and sentenced to three years at hard labor the benefit of eligibility for probation, parole or suspension of sentence, because La. Rev. Stat. Ann. §§ 14:65, 14:27 did not prohibit such benefit upon a sentence for this offense. State v. Dean, 789 So. 2d 602, 2001 La. App. LEXIS 1158 (Mar. 14, 2001), writ denied by La. 2001-1177, 811 So. 2d 897, 2002 La. LEXIS 915 (La. Mar. 15, 2002).

A trial court erred in sentencing defendant to hard labor without benefit of parole after he was convicted of simple robbery under La. Rev. Stat. Ann. § 14:65, because the statute did not provide that a sentence be served without parole. State v. Honeycut, 659 So. 2d 538, 1995 La. App. LEXIS 2131 (July 26, 1995).

• Appeals

•• Standards of Review

••• General Overview. — Although there was no testimony adduced as to the precise location of the victim’s purse in her residence, defendant was properly convicted for simple burglary in violation of La. Rev. Stat. section 14:65 as opposed to theft; the evidence clearly suggested that the snatching of the purse occurred as a result of defendant’s prior acts of aggression toward the victim; defendant had pushed the victim onto her bed, which clearly suggested his intentions, at least initially, were not directed toward robbing her and defendant fled with the victim’s purse in hand when the victim attempted to ward him off. State v. Mason, 403 So. 2d 701, 1981 La. LEXIS 10176 (Sept. 8, 1981).

••• Substantial Evidence

•••• General Overview. — Where two witnesses testified that defendant was involved in a plan to attempt to take an elderly victim’s wallet, there was sufficient evidence to support a conviction for attempted simple robbery, despite the fact that the victim and a friend were unable to identify defendant from a line-up. State v. Dixon, 839 So. 2d 1141, 2003 La. App. LEXIS 595 (Mar. 5, 2003).

Even though defendant properly raised the question of sufficiency by a motion for post-verdict judgment of acquittal, pursuant to La. Code Crim. Proc. Ann. art. 821, the evidence was sufficient to convict defendant of simple kidnapping, a violation of La. Rev. Stat. Ann. § 14:45, and of simple robbery, a violation of La. Rev. Stat. Ann. § 14:65; while there were clearly discrepancies in the victim’s testimony and statement to police, the act of defendant in ordering the victim to drive him to another place satisfied the element of force and intimidation, and the victim testified that defendant ordered him to turn over his cash and his driver’s license. State v. Joseph, 802 So. 2d 735, 2001 La. App. LEXIS 2215 (Oct. 17, 2001), writ denied by La. 2002-0232, 831 So. 2d 979, 2002 La. LEXIS 3712 (La. Dec. 13, 2002).

Evidence presented at trial was not sufficient to support defendant’s conviction of first degree robbery under La. Rev. Stat. Ann. § 14:64.1 where the clerk of the store that was robbed testified that he did not see a weapon during the robbery and there was no showing by the State that the clerk believed one of the robbers was armed with a dangerous weapon; however, a threat made by one of the robbers was sufficient evidence to support a conviction for simple robbery under La. Rev. Stat. Ann. § 14:65. State v. Jones, 733 So. 2d 127, 1999 La. App. LEXIS 860 (Apr. 1, 1999), writ denied by La. 99-1185, 748 So. 2d 434, 1999 La. LEXIS 2421 (La. Oct. 1, 1999).

The evidence was sufficient to justify defendant’s conviction of simple robbery, as the vast difference in age and size of perpetrator and victim, the confined space where the robbery occurred, and the victim’s heart problems, constituted the intimidation required under La. Rev. Stat. Ann. § 14:65 to support a conviction for robbery where a dangerous weapon was not used. State v. Honeycut, 659 So. 2d 538, 1995 La. App. LEXIS 2131 (July 26, 1995).

Evidence was sufficient to sustain a conviction of simple robbery where defendants misrepresented themselves to be police officers, ordered the victims from their vehicle, and used intimidation in taking valuables from the victims. State v. Russell, 607 So. 2d 689, 1992 La. App. LEXIS 2943 (Oct. 15, 1992), writ denied by La. 94-0318, 675 So. 2d 1069, 1996 La. LEXIS 1817 (La. June 21, 1996).

Both the direct and circumstantial evidence presented by the state was such that when reviewed in a light most favorable to the prosecution, a rational trier of fact could find the essential elements of the crime of attempted simple robbery were proven beyond a reasonable doubt where a waitress was threatened with having her head blown off if she did not get money out of a register. State v. Honore, 451 So. 2d 77, 1984 La. App. LEXIS 8809 (May 14, 1984).

EVIDENCE

• Procedural Considerations

•• Weight & Sufficiency. — Evidence was sufficient to sustain a conviction of simple robbery where defendants misrepresented themselves to be police officers, ordered the victims from their vehicle, and used intimidation in taking valuables from the victims. State v. Russell, 607 So. 2d 689, 1992 La. App. LEXIS 2943 (Oct. 15, 1992), writ denied by La. 94-0318, 675 So. 2d 1069, 1996 La. LEXIS 1817 (La. June 21, 1996).

Where defendant snatched two five dollar bills from the victim’s hand and slapped the victim when the victim tried to take them back, there was sufficient evidence to convict defendant of simple robbery under La. Rev. Stat. Ann. § 14:65, as intimidation was not necessary. State v. Hill, 598 So. 2d 1269, 1992 La. App. LEXIS 1260 (Apr. 30, 1992).

Rational trier of fact could have found beyond a reasonable doubt that defendant was guilty of simple robbery from evidence that defendant took a gold chain from a victim’s neck. State v. Bourgeois, 573 So. 2d 1170, 1991 La. App. LEXIS 50 (Jan. 16, 1991).

Simple robbery conviction was affirmed because, despite the conflicting testimony at trial, the evidence of the victim’s testimony, the victim’s stepson’s testimony, and the investigating officer’s testimony was sufficient to prove simple robbery of the victim and that the defendant aided and abetted in the crime as a principal. State v. Williams, 452 So. 2d 234, 1984 La. App. LEXIS 8920 (May 30, 1984), writ of certiorari denied by 456 So. 2d 161, 1984 La. LEXIS 9584 (La. 1984).

Although there was no testimony adduced as to the precise location of the victim’s purse in her residence, defendant was properly convicted for simple burglary in violation of La. Rev. Stat. section 14:65 as opposed to theft; the evidence clearly suggested that the snatching of the purse occurred as a result of defendant’s prior acts of aggression toward the victim; defendant had pushed the victim onto her bed, which clearly suggested his intentions, at least initially, were not directed toward robbing her and defendant fled with the victim’s purse in hand when the victim attempted to ward him off. State v. Mason, 403 So. 2d 701, 1981 La. LEXIS 10176 (Sept. 8, 1981).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Law. 44 La. L. Rev. 279 (November, 1983).

Developments in the Law, 1986-1987: A Faculty Symposium: Criminal Procedure. 48 La. L. Rev. 257 (November, 1987).

Article: The Louisiana Criminal Code of 1942 — Doctrinal Provisions, Defenses, and Theories of Culpability. 52 La. L. Rev. 1083 (May, 1992).

§ 65.1. Purse snatching.

A. Purse snatching is the theft of anything of value contained within a purse or wallet at the time of the theft, from the person of another or which is in the immediate control of another, by use of force, intimidation, or by snatching, but not armed with a dangerous weapon.

B. Whoever commits the crime of purse snatching shall be imprisoned, with or without hard labor, for not less than two years and for not more than twenty years. (Added by Acts 1979, No. 645, § 1.)
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Freedoms

••• Judicial & Legislative Restraints

•••• Overbreadth & Vagueness. — Offense of purse snatching is not unconstitutionally vague and there is sufficient justification for the greater penalty provided for this offense than for simple robbery, considering the widespread exposure of the public to the crime, the personal nature of a wallet or purse, and the potential for loss of greater value. State v. Murray, 436 So. 2d 775, 1983 La. App. LEXIS 8785 (June 28, 1983), writ denied by 584 So. 2d 1158, 1991 La. LEXIS 2420 (La. 1991).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• General Overview. — State’s use of the definition of “snatching” from the dictionary in its closing argument in a prosecution for purse snatching, a violation of La. Rev. Stat. Ann. § 14:65.1, did not constitute a misstatement of the law or facts and was not prejudicial to defendant. State v. Jackson, 439 So. 2d 616, 1983 La. App. LEXIS 9419 (Oct. 11, 1983).

“Snatching” does not require a face to face confrontation and is distinguished from use of force or intimidation by the very wording of La. Rev. Stat. Ann. § 14:65.1; so limited, “snatching” has a commonly accepted meaning, not significantly different from that from Webster’s Dictionary which includes to grasp or seize hastily, to grasp, a quick grasp, or grab and to grasp abruptly or hastily, to seize or grasp suddenly without permission, ceremony or right. State v. Jackson, 439 So. 2d 616, 1983 La. App. LEXIS 9419 (Oct. 11, 1983).

••• Robbery

•••• General Overview. — Sentence of 10 years at hard labor for purse snatching, a violation of La. Rev. Stat. Ann. § 14:65.1, was not excessive under La. Const. art. I, § 20 and La. Code Crim. Proc. Ann. art. 881.4(D) because the sentence was one-half of the maximum sentence, defendant had a prior felony conviction and numerous arrests for misdemeanors, defendant had a 30-year history of mental illness, defendant exacerbated his illness by the use of illegal drugs, and defendant supported his addictions by shoplifting. State v. Tribbit, 767 So. 2d 901, 2000 La. App. LEXIS 2120 (Aug. 29, 2000), writ denied by La. 2000-2725, 799 So. 2d 490, 2001 La. LEXIS 4035 (La. Oct. 12, 2001).

Where a police witness’s description was sufficient to support a reasonable inference that the defendant applied some degree of force against the victim in order to “snatch” the wallet from the victim’s pocket, it was not necessary for the state to present direct evidence concerning either the amount of pressure used to removed the victim’s wallet or the relative speed at which the defendant accomplished its removal. State v. Marts, 765 So. 2d 438, 2000 La. App. LEXIS 1423 (May 31, 2000).

Evidence was sufficient to convict defendant of purse snatching under La. Rev. Stat. Ann. § 14:65.1, where the defendant had the victim’s wallet a few minutes after the victim took her wallet out of her purse to pay her bus fare, and where defendant claimed that he picked up the wallet after it fell from the victim’s purse. State v. Neville, 695 So. 2d 534, 1997 La. App. LEXIS 1467 (May 21, 1997), writ denied by La. 97-1637, 704 So. 2d 1180, 1997 La. LEXIS 3876 (La. Dec. 12, 1997).

Defendant’s sentence as a multiple offender was excessive under La. Const. art. I, § 20 although it was the minimum sentence under La. Rev. Stat. Ann. § 15:529.1, where defendant was sentenced to 20 years imprisonment without parole; all of defendant’s prior convictions were for nonviolent felonies, where defendant’s current conviction of purse snatching under La. Rev. Stat. Ann. § 14:65.1 was classified as a violent crime under La. Rev. Stat. Ann. § 14:2(13)(z), but where defendant did not harm the victim. State v. Neville, 695 So. 2d 534, 1997 La. App. LEXIS 1467 (May 21, 1997), writ denied by La. 97-1637, 704 So. 2d 1180, 1997 La. LEXIS 3876 (La. Dec. 12, 1997).

Appellate court was limited to review for excessiveness where the trial court considered the pre-sentence investigation report and the guidelines before concluding that the recommended sentence was inappropriate and imposing a seven-year sentence for purse snatching that was well within the range prescribed by La. Rev. Stat. Ann. § 14:65.1 State v. Tumblin, 658 So. 2d 222, 1995 La. App. LEXIS 1786 (June 21, 1995).

Thirty-five year sentence imposed for purse snatching was not constitutionally excessive where the defendant was a violent offender with a propensity for preying on elderly victims, there was an undue risk that he would commit other violent crimes, and he was in need of correctional treatment best provided by long-term incarceration. State v. Mims, 626 So. 2d 856, 1993 La. App. LEXIS 3305 (Oct. 27, 1993), writ of certiorari denied by La. 93-2933, 634 So. 2d 373, 1994 La. LEXIS 433 (La. Feb. 11, 1994).

Evidence was sufficient to convict defendant of purse snatching under La. Rev. Stat. Ann. § 14:65.1, where the victim positively identified defendant as her assailant. State v. Smith, 610 So. 2d 152, 1992 La. App. LEXIS 3583 (Dec. 1, 1992), affirmed in part and reversed in part by, remanded by 629 So. 2d 333, 1993 La. LEXIS 3585 (La. 1993).

Defendant could not be sentenced to more than a term of 10 years, where defendant was convicted of purse snatching under La. Rev. Stat. Ann. § 14:65.1 and sentenced as a second offender under the Louisiana Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, the minimum sentence under §§ 14:65.1 and 15:529.1 was 10 years, the maximum term under the Louisiana sentencing guidelines was 5 ½ years, and there were no aggravating circumstances. State v. Smith, 610 So. 2d 152, 1992 La. App. LEXIS 3583 (Dec. 1, 1992), affirmed in part and reversed in part by, remanded by 629 So. 2d 333, 1993 La. LEXIS 3585 (La. 1993).

Testimony that a security guard had witnessed the defendant take the victim’s wallet from her purse, run from him, and found the money on him, was sufficient to support the defendant’s conviction because the state had proven the necessary elements of a purse snatching. State v. Spurlock, 539 So. 2d 977, 1989 La. App. LEXIS 309 (Feb. 28, 1989), writ of certiorari denied by 544 So. 2d 399, 1989 La. LEXIS 1387 (La. 1989).

Simple robbery in violation of La. Rev. Stat. Ann. § 14:65 and attempted simple robbery were not lesser included offenses of purse snatching in violation of La. Rev. Stat. Ann. § 14:65.1 because the element of force or intimidation for simple robbery required a face-to-face confrontation but the snatching element of purse snatching did not; hence, at defendant’s trial for purse snatching his request for a charge to the jury that simple robbery and attempted simple robbery were responsive verdicts was properly denied and therefore on appeal his conviction was affirmed. State v. Mosley, 485 So. 2d 658, 1986 La. App. LEXIS 6423 (Mar. 13, 1986), writ of certiorari denied by 488 So. 2d 1020, 1986 La. LEXIS 6504 (La. 1986).

Where defendant maneuvered his motorcycle close enough to the victim so that his passenger could grab her purse, sped away, and was later apprehended with the victim’s credit cards, the evidence was sufficient to convict him of purse snatching. State v. Fuselier, 474 So. 2d 556, 1985 La. App. LEXIS 10153 (Aug. 22, 1985).

Defendant’s conviction for purse snatching was upheld even though there was no evidence of actual force or intimidation because the record showed that defendant snatched the purse and the State also established the other elements of the crime. State v. Capote, 474 So. 2d 497, 1985 La. App. LEXIS 10667 (Aug. 6, 1985).

In defendant’s trial for purse snatching, the trial court properly denied defendant’s post-judgment motion for an acquittal, where defendant grabbed his victim’s purse as the victim was exiting her car, where the crime occurred during the day, where the victim identified defendant in a photo identification shortly after the commission of the crime and made a positive identification of defendant at trial, and where defendant admitted that when he was arrested, he was in possession of the victim’s husband’s credit card. State v. Johnson, 461 So. 2d 1273, 1984 La. App. LEXIS 10415 (Dec. 28, 1984).

In defendant’s trial for purse snatching, the trial court complied with the sentencing guidelines in La. Code Crim. Proc. Ann. art. 894.1 before sentencing defendant to the maximum term of 20 years, where the trial court found that defendant grabbed his victim’s purse as the victim was exiting her car and knocked her down, that defendant had three prior felony convictions and had an extensive criminal record, that the victim did not provoke defendant, that there were no grounds for defendant’s conduct, and that a lesser sentence would deprecate the seriousness of his offense. State v. Johnson, 461 So. 2d 1273, 1984 La. App. LEXIS 10415 (Dec. 28, 1984).

Where the evidence showed that defendant attempted to grab something in the victim’s purse, his intention to permanently deprive her of something of value could be inferred and the evidence was sufficient to convict him of attempted purse snatching. State v. Murray, 436 So. 2d 775, 1983 La. App. LEXIS 8785 (June 28, 1983), writ denied by 584 So. 2d 1158, 1991 La. LEXIS 2420 (La. 1991).

Offense of purse snatching is not unconstitutionally vague and there is sufficient justification for the greater penalty provided for this offense than for simple robbery, considering the widespread exposure of the public to the crime, the personal nature of a wallet or purse, and the potential for loss of greater value. State v. Murray, 436 So. 2d 775, 1983 La. App. LEXIS 8785 (June 28, 1983), writ denied by 584 So. 2d 1158, 1991 La. LEXIS 2420 (La. 1991).

Prosecutor’s reference to “force and intimidation” as elements of the crime of purse snatching in his rebuttal argument, even if improper, did not influence the jury or contribute to their verdict. State v. Murray, 436 So. 2d 775, 1983 La. App. LEXIS 8785 (June 28, 1983), writ denied by 584 So. 2d 1158, 1991 La. LEXIS 2420 (La. 1991).

•• Inchoate Crimes

••• Attempt

•••• General Overview. — Although there was no evidence of the value of the contents of the purse in defendant’s conviction for purse snatching, defendant was still guilty of attempted purse snatching because of his intent to seize the contents of the purse. State v. Johnson, 626 So. 2d 448, 1993 La. App. LEXIS 3278 (Oct. 28, 1993), writ of certiorari denied by La. 93-2952, 632 So. 2d 762, 1994 La. LEXIS 519 (La. Feb. 25, 1994).

Where a victim’s testimony showed that the item involved was not a purse or wallet, but rather an eyeglass case, the State did not meet its burden of proving an essential element of the offense of attempted purse snatching, the specific intent to commit theft of anything of value contained within a purse or wallet. State v. Randel, 573 So. 2d 616, 1991 La. App. LEXIS 133 (Jan. 23, 1991).

•• Property Crimes

••• Larceny & Theft

•••• General Overview. — Defendant’s additional three-year sentence after being convicted of purse snatching in violation of La. Rev. Stat. Ann. § 14:65.1 was proper where there was no due process violation that occurred as a result of the trial court’s expressly considering the victim’s advanced age in setting the sentences; further, the State filed a pretrial motion to invoke the sentencing enhancement provision of La. Rev. Stat. Ann. § 14:50.2 and defendant failed to object in the trial court to her 18-year sentence, in general, and the constitutionality of § 14:50.2, in particular. State v. Armour, 874 So. 2d 304, 2004 La. App. LEXIS 1127 (Apr. 28, 2004).

Evidence was sufficient to prove beyond a reasonable doubt that defendant snatched the victim’s purse; the victim saw him with the purse, which seconds before had been in her immediate control, and this was adequate evidence, even if he merely picked it up from the counter. State v. Pierre, 869 So. 2d 246, 2004 La. App. LEXIS 445 (Feb. 25, 2004).

Where a shopper’s purse was removed from her cart while she turned her back momentarily, she saw defendant walking through the store with her purse, an off-duty officer saw defendant drop the purse, and the officer subsequently apprehended defendant, such evidence was sufficient to support defendant’s conviction for purse snatching. State v. Boss, 848 So. 2d 75, 2003 La. App. LEXIS 1603 (May 28, 2003), writ denied by La. 2003-1968, 872 So. 2d 508, 2004 La. LEXIS 1736 (La. May 14, 2004).

Defendant’s conviction for purse snatching was sufficiently supported by evidence that included the victim’s identification of defendant as the person who snatched her purse containing her wallet, driver’s license and checkbook, the victim’s accurate physical and clothing descriptions to police, and the victim’s identification of defendant within 48 hours of the incident in a photographic lineup, where she engaged in a process of elimination to eliminate any possibility of misidentification. State v. Powell, 779 So. 2d 67, 2001 La. App. LEXIS 214 (Jan. 24, 2001), writ denied by La. 2001-0483, 806 So. 2d 667, 2002 La. LEXIS 278 (La. Jan. 25, 2002).

Defendant’s conviction for purse snatching, a violation of La. Rev. Stat. Ann. § 14:65.1, and his life sentence were not disturbed on appeal because it was untimely under La. Code Crim. Proc. Ann. art. 914 given that it was filed more than five days after sentencing; application for post conviction relief under La. Code Crim. Proc. Ann. arts. 924-930.8 was the appropriate procedural vehicle to seek the exercise of appeal rights after the delay had expired. State v. Orgeron, 708 So. 2d 1242, 1998 La. App. LEXIS 418 (Mar. 11, 1998).

Evidence was sufficient under La. Rev. Stat. § 14:65.1 to support defendant’s conviction for purse snatching because the victim testified that as she was walking defendant approached her, demanded her purse, put his hand on her head and pushed her to the ground; thus, by force or intimidation defendant took the victim’s purse, which contained several items of value, without her permission. State v. McPherson, 630 So. 2d 935, 1993 La. App. LEXIS 3969 (Dec. 30, 1993).

Although there was no evidence of the value of the contents of the purse in defendant’s conviction for purse snatching, defendant was still guilty of attempted purse snatching because of his intent to seize the contents of the purse. State v. Johnson, 626 So. 2d 448, 1993 La. App. LEXIS 3278 (Oct. 28, 1993), writ of certiorari denied by La. 93-2952, 632 So. 2d 762, 1994 La. LEXIS 519 (La. Feb. 25, 1994).

Where a victim’s testimony showed that the item involved was not a purse or wallet, but rather an eyeglass case, the State did not meet its burden of proving an essential element of the offense of attempted purse snatching, the specific intent to commit theft of anything of value contained within a purse or wallet. State v. Randel, 573 So. 2d 616, 1991 La. App. LEXIS 133 (Jan. 23, 1991).

In sentencing defendant to 20 years hard labor for purse snatching the trial court improperly relied on allegations as to the factual circumstances of other offenses of which defendant had not been convicted. State v. Perkins, 568 So. 2d 610, 1990 La. App. LEXIS 2063 (Sept. 25, 1990), remanded by La. App. 94-0543, 639 So. 2d 1199, 1994 La. App. LEXIS 1972 (La.App. 4 Cir. June 30, 1994).

Defendant’s conviction of purse snatching in violation of La. Rev. Stat. Ann. § 14:65.1 was proper despite an instruction allowing the jury to infer defendant’s guilt by his unexplained possession of recently stolen purse items, as the instruction allowed a permissive inference only and did not shift the State’s burden of proving all elements of the crime charged. State v. Woods, 555 So. 2d 657, 1989 La. App. LEXIS 2670 (Dec. 28, 1989).

Evidence that defendant waited in his car while another man snatched the victim’s purse and drove the getaway car was sufficient to establish that defendant had the specific intent necessary to be a principal in the purse snatching offense; as such, defendant’s conviction for purse-snatching was affirmed even though he was not alleged to have himself performed the acts constituting the purse snatching. State v. St. Romain, 477 So. 2d 1309, 1985 La. App. LEXIS 10089 (Nov. 7, 1985).

Twenty years at hard labor was not an excessive sentence for purse-snatching in violation of La. Rev. Stat. Ann. § 14:65.1 when defendant was a second felony offender with prior misdemeanor convictions, and the victim, a 67 year old tourist, was seriously injured. State v. Lawson, 474 So. 2d 455, 1985 La. App. LEXIS 9279 (Aug. 6, 1985).

Purse snatching, La. Rev. Stat. Ann. § 14:65.1, required a showing that “anything of value” was contained within the purse at the time of the theft; as interpreted by La. Rev. Stat. Ann. § 14:2(2), “anything of value” given its broadest construction included things of the slightest value; the court found that the victim’s testimony that her purse contained “various items” at the time it was snatched was sufficient to support defendant’s conviction of purse snatching. State v. Floyd, 461 So. 2d 638, 1984 La. App. LEXIS 10418 (Dec. 28, 1984).

Sentence of 12 years that was imposed after defendant’s conviction for purse snatching in violation of La. Rev. Stat. Ann. § 14:65.1 was not found to be excessive based on a review of the record, which showed that: 1) the trial judge adequately complied with La. Code Crim. Proc. Ann. art. 894.1, 2) the trial judge articulated sufficient reasons for the imposition of the sentence, such as the lack of justification for the crime and the resulting hardship to the 72-year old victim of limited means, and 3) the trial judge weighed the mitigating factors. State v. Cooks, 430 So. 2d 194, 1983 La. App. LEXIS 8162 (Mar. 28, 1983).

Defendant was properly convicted of purse snatching in violation of La. Rev. Stat. Ann. § 14:65.1 for taking a purse that was sitting between the legs of a seated stadium visitor because “snatching” as contemplated in the statute does not require an actual face-to-face confrontation and is distinguished from “use of force” and “intimidation” by the statute’s very wording; hence, on appeal the court affirmed the conviction and seven-year sentence. State v. Anderson, 418 So. 2d 551, 1982 La. LEXIS 11392 (June 21, 1982).

Defendant’s 20-year sentence for purse snatching in violation of La. Rev. Stat. Ann. § 14:65.1 was not excessive considering his extensive criminal activity as a juvenile, the facts surrounding the crime, and the fact that defendant was unmarried and unemployed; the trial court properly applied La. Code Crim. Proc. Ann. art. 894.1 by weighing both the aggravating and mitigating factors. State v. Reed, 396 So. 2d 1316, 1981 La. LEXIS 7629 (Apr. 6, 1981).

• Accessories

•• Aiding & Abetting. — Defendant was properly convicted of purse snatching because the evidence showed that he was a principal to the crime due to his involvement as the driver of the get-away car. State v. Baum, 533 So. 2d 110, 1988 La. App. LEXIS 2044 (Oct. 11, 1988).

• Trials

•• Closing Arguments

••• General Overview. — Prosecutor’s reference to “force and intimidation” as elements of the crime of purse snatching in his rebuttal argument, even if improper, did not influence the jury or contribute to their verdict. State v. Murray, 436 So. 2d 775, 1983 La. App. LEXIS 8785 (June 28, 1983), writ denied by 584 So. 2d 1158, 1991 La. LEXIS 2420 (La. 1991).

••• Fair Comment & Fair Response. — State’s use of the definition of “snatching” from the dictionary in its closing argument in a prosecution for purse snatching, a violation of La. Rev. Stat. Ann. § 14:65.1, did not constitute a misstatement of the law or facts and was not prejudicial to defendant. State v. Jackson, 439 So. 2d 616, 1983 La. App. LEXIS 9419 (Oct. 11, 1983).

• Scienter

•• Specific Intent. — Where the evidence showed that defendant attempted to grab something in the victim’s purse, his intention to permanently deprive her of something of value could be inferred and the evidence was sufficient to convict him of attempted purse snatching. State v. Murray, 436 So. 2d 775, 1983 La. App. LEXIS 8785 (June 28, 1983), writ denied by 584 So. 2d 1158, 1991 La. LEXIS 2420 (La. 1991).

• Jury Instructions

•• Particular Instructions

••• Use of Particular Evidence. — Defendant’s conviction of purse snatching in violation of La. Rev. Stat. Ann. § 14:65.1 was proper despite an instruction allowing the jury to infer defendant’s guilt by his unexplained possession of recently stolen purse items, as the instruction allowed a permissive inference only and did not shift the State’s burden of proving all elements of the crime charged. State v. Woods, 555 So. 2d 657, 1989 La. App. LEXIS 2670 (Dec. 28, 1989).

• Sentencing

•• Cruel & Unusual Punishment. — Defendant’s sentence of 36 years for purse snatching as a second felony offender was not excessive, given the violence with which the offense was committed and defendant’s extensive prior criminal history; further, the sentence was within the range for a second felony offender (10 to 40 years), La. Rev. Stat. Ann. § 15:529.1A(1)(a). State v. Balser, 792 So. 2d 156, 2001 La. App. LEXIS 1816 (July 30, 2001).

Sentence of 10 years at hard labor for purse snatching, a violation of La. Rev. Stat. Ann. § 14:65.1, was not excessive under La. Const. art. I, § 20 and La. Code Crim. Proc. Ann. art. 881.4(D) because the sentence was one-half of the maximum sentence, defendant had a prior felony conviction and numerous arrests for misdemeanors, defendant had a 30-year history of mental illness, defendant exacerbated his illness by the use of illegal drugs, and defendant supported his addictions by shoplifting. State v. Tribbit, 767 So. 2d 901, 2000 La. App. LEXIS 2120 (Aug. 29, 2000), writ denied by La. 2000-2725, 799 So. 2d 490, 2001 La. LEXIS 4035 (La. Oct. 12, 2001).

Thirty-five year sentence imposed for purse snatching was not constitutionally excessive where the defendant was a violent offender with a propensity for preying on elderly victims, there was an undue risk that he would commit other violent crimes, and he was in need of correctional treatment best provided by long-term incarceration. State v. Mims, 626 So. 2d 856, 1993 La. App. LEXIS 3305 (Oct. 27, 1993), writ of certiorari denied by La. 93-2933, 634 So. 2d 373, 1994 La. LEXIS 433 (La. Feb. 11, 1994).

Twenty years at hard labor was not an excessive sentence for purse-snatching in violation of La. Rev. Stat. Ann. § 14:65.1 when defendant was a second felony offender with prior misdemeanor convictions, and the victim, a 67 year old tourist, was seriously injured. State v. Lawson, 474 So. 2d 455, 1985 La. App. LEXIS 9279 (Aug. 6, 1985).

•• Guidelines

••• General Overview. — Appellate court was limited to review for excessiveness where the trial court considered the pre-sentence investigation report and the guidelines before concluding that the recommended sentence was inappropriate and imposing a seven-year sentence for purse snatching that was well within the range prescribed by La. Rev. Stat. Ann. § 14:65.1 State v. Tumblin, 658 So. 2d 222, 1995 La. App. LEXIS 1786 (June 21, 1995).

Defendant could not be sentenced to more than a term of 10 years, where defendant was convicted of purse snatching under La. Rev. Stat. Ann. § 14:65.1 and sentenced as a second offender under the Louisiana Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, the minimum sentence under §§ 14:65.1 and 15:529.1 was 10 years, the maximum term under the Louisiana sentencing guidelines was 5 ½ years, and there were no aggravating circumstances. State v. Smith, 610 So. 2d 152, 1992 La. App. LEXIS 3583 (Dec. 1, 1992), affirmed in part and reversed in part by, remanded by 629 So. 2d 333, 1993 La. LEXIS 3585 (La. 1993).

Sentence of 12 years that was imposed after defendant’s conviction for purse snatching in violation of La. Rev. Stat. Ann. § 14:65.1 was not found to be excessive based on a review of the record, which showed that: 1) the trial judge adequately complied with La. Code Crim. Proc. Ann. art. 894.1, 2) the trial judge articulated sufficient reasons for the imposition of the sentence, such as the lack of justification for the crime and the resulting hardship to the 72-year old victim of limited means, and 3) the trial judge weighed the mitigating factors. State v. Cooks, 430 So. 2d 194, 1983 La. App. LEXIS 8162 (Mar. 28, 1983).

•• Imposition

••• Factors. — In sentencing defendant to 20 years hard labor for purse snatching the trial court improperly relied on allegations as to the factual circumstances of other offenses of which defendant had not been convicted. State v. Perkins, 568 So. 2d 610, 1990 La. App. LEXIS 2063 (Sept. 25, 1990), remanded by La. App. 94-0543, 639 So. 2d 1199, 1994 La. App. LEXIS 1972 (La.App. 4 Cir. June 30, 1994).

Defendant’s 20-year sentence for purse snatching in violation of La. Rev. Stat. Ann. § 14:65.1 was not excessive considering his extensive criminal activity as a juvenile, the facts surrounding the crime, and the fact that defendant was unmarried and unemployed; the trial court properly applied La. Code Crim. Proc. Ann. art. 894.1 by weighing both the aggravating and mitigating factors. State v. Reed, 396 So. 2d 1316, 1981 La. LEXIS 7629 (Apr. 6, 1981).

•• Ranges. — Where defendant had committed three prior felonies and evidenced a likelihood of recidivism, and the sentencing range for his offense of purse snatching, a violation of La. Rev. Stat. Ann. § 14:65.1, was between two and 20 years, a seven-year sentence was not excessive under the sentencing guidelines of La. Code Crim. Proc. Ann. art. 894.1. State v. Broussard, 546 So. 2d 656, 1989 La. App. LEXIS 1408 (July 5, 1989).

Offense of purse snatching is not unconstitutionally vague and there is sufficient justification for the greater penalty provided for this offense than for simple robbery, considering the widespread exposure of the public to the crime, the personal nature of a wallet or purse, and the potential for loss of greater value. State v. Murray, 436 So. 2d 775, 1983 La. App. LEXIS 8785 (June 28, 1983), writ denied by 584 So. 2d 1158, 1991 La. LEXIS 2420 (La. 1991).

• Postconviction Proceedings

•• General Overview. — Defendant’s conviction for purse snatching, a violation of La. Rev. Stat. Ann. § 14:65.1, and his life sentence were not disturbed on appeal because it was untimely under La. Code Crim. Proc. Ann. art. 914 given that it was filed more than five days after sentencing; application for post conviction relief under La. Code Crim. Proc. Ann. arts. 924-930.8 was the appropriate procedural vehicle to seek the exercise of appeal rights after the delay had expired. State v. Orgeron, 708 So. 2d 1242, 1998 La. App. LEXIS 418 (Mar. 11, 1998).

•• Parole. — Defendants were properly convicted for attempted purse snatching, but their sentences without the benefit of probation, parole, or suspension were improper where neither La. Rev. Stat. Ann. §§ 14:65.1, 15:529.1(G), prohibited parole eligibility. State v. Davis, 735 So. 2d 708, 1999 La. App. LEXIS 762 (Mar. 24, 1999).

• Appeals

•• Standards of Review

••• Harmless & Invited Errors

•••• General Overview. — Prosecutor’s reference to “force and intimidation” as elements of the crime of purse snatching in his rebuttal argument, even if improper, did not influence the jury or contribute to their verdict. State v. Murray, 436 So. 2d 775, 1983 La. App. LEXIS 8785 (June 28, 1983), writ denied by 584 So. 2d 1158, 1991 La. LEXIS 2420 (La. 1991).

••• Substantial Evidence

•••• General Overview. — Where a police witness’s description was sufficient to support a reasonable inference that the defendant applied some degree of force against the victim in order to “snatch” the wallet from the victim’s pocket, it was not necessary for the state to present direct evidence concerning either the amount of pressure used to removed the victim’s wallet or the relative speed at which the defendant accomplished its removal. State v. Marts, 765 So. 2d 438, 2000 La. App. LEXIS 1423 (May 31, 2000).

EVIDENCE

• Inferences & Presumptions

•• General Overview. — Defendant’s conviction of purse snatching in violation of La. Rev. Stat. Ann. § 14:65.1 was proper despite an instruction allowing the jury to infer defendant’s guilt by his unexplained possession of recently stolen purse items, as the instruction allowed a permissive inference only and did not shift the State’s burden of proving all elements of the crime charged. State v. Woods, 555 So. 2d 657, 1989 La. App. LEXIS 2670 (Dec. 28, 1989).

• Procedural Considerations

•• Weight & Sufficiency. — Where a police witness’s description was sufficient to support a reasonable inference that the defendant applied some degree of force against the victim in order to “snatch” the wallet from the victim’s pocket, it was not necessary for the state to present direct evidence concerning either the amount of pressure used to removed the victim’s wallet or the relative speed at which the defendant accomplished its removal. State v. Marts, 765 So. 2d 438, 2000 La. App. LEXIS 1423 (May 31, 2000).

Where defendant maneuvered his motorcycle close enough to the victim so that his passenger could grab her purse, sped away, and was later apprehended with the victim’s credit cards, the evidence was sufficient to convict him of purse snatching. State v. Fuselier, 474 So. 2d 556, 1985 La. App. LEXIS 10153 (Aug. 22, 1985).

GOVERNMENTS

• Legislation

•• Interpretation. — State’s use of the definition of “snatching” from the dictionary in its closing argument in a prosecution for purse snatching, a violation of La. Rev. Stat. Ann. § 14:65.1, did not constitute a misstatement of the law or facts and was not prejudicial to defendant. State v. Jackson, 439 So. 2d 616, 1983 La. App. LEXIS 9419 (Oct. 11, 1983).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Law. 44 La. L. Rev. 279 (November, 1983).

Developments in the Law, 1986-1987: A Faculty Symposium: Criminal Procedure. 48 La. L. Rev. 257 (November, 1987).

Article: The Louisiana Criminal Code of 1942 — Doctrinal Provisions, Defenses, and Theories of Culpability. 52 La. L. Rev. 1083 (May, 1992).

§ 66. Extortion.

A. Extortion is the communication of threats to another with the intention thereby to obtain anything of value or any acquittance, advantage, or immunity of any description. Any one of the following kinds of threats shall be sufficient to constitute extortion:

(1) A threat to do any unlawful injury to the person or property of the individual threatened or of any member of his family or of any other person held dear to him.

(2) A threat to accuse the individual threatened or any member of his family or any other person held dear to him of any crime.

(3) A threat to expose or impute any deformity or disgrace to the individual threatened or to any member of his family or to any other person held dear to him.

(4) A threat to expose any secret affecting the individual threatened or any member of his family or any other person held dear to him.

(5) A threat to cause harm as retribution for participation in any legislative hearing or proceeding, administrative proceeding, or in any other legal action.

(6) A threat to do any other harm.

B. Whoever commits the crime of extortion shall be imprisoned at hard labor for not less than one nor more than fifteen years. (Acts 2011, No. 243, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 243 added the (A) and (B) designations; added “Any one of” in the introductory language of (A); added (A)(5); redesignated (A)(5) as (A)(6); and made related and stylistic changes.

CROSS REFERENCES

Louisiana Law. — Human trafficking, see La. R.S. 14:46.2.

Definitions, see La. R.S. 15:1352.

Exclusion of certain contractors from bidding, see La. R.S. 38:2227.

Refusal to hire or contract; termination of employment; exemption; appeal procedure; waiver, see La. R.S. 40:1300.53.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Racketeering

••• Extortion

•••• General Overview. — Defendant’s sentence to serve a total of 35 years at hard labor, following his conviction of 17 counts of extortion was affirmed because the trial court neither erred in imposing maximum sentences on a number of the counts of conviction, nor in ordering the individual sentences to be served both concurrently and consecutively; the aggregate sentence imposed was lawful, as it was neither grossly disproportionate to the severity of the offense nor did it shock the sense of justice, as defendant had a plan to extort, acted upon his plan and in fact extorted in excess of $ 100,000 from the victim. State v. Frye, 847 So. 2d 151, 2003 La. App. LEXIS 1401 (May 14, 2003), writ denied by La. 2003-1754, 862 So. 2d 979, 2004 La. LEXIS 52 (La. Jan. 9, 2004).

Complainant testified that defendant threatened to break the complainant’s legs and harm other members of the complainant’s family if the complainant did not give defendant what money the complainant had and defendant threatened the complainant that defendant was coming to get the complainant if the complainant did not give defendant what defendant wanted; thus, defendant had the specific intent to obtain money by threatening the complainant, and the evidence was sufficient to convict defendant of extortion. State v. Parent, 836 So. 2d 494, 2002 La. App. LEXIS 4168 (Dec. 30, 2002), writ denied by La. 2005-0234, 916 So. 2d 1046, 2005 La. LEXIS 2624 (La. Dec. 9, 2005).

Where police officer participated in taking money from an Asian driver for a phony ticket, there was sufficient evidence to support his extortion conviction and hard labor sentence in accordance with La. Rev. Stat. Ann.§§ 14:26, 14:66, but the matter was remanded under La. Code Crim. Proc. Ann. art. 930.8 as the officer was not informed of the prescriptive period for post-conviction relief. State v. Sampson, 656 So. 2d 1085, 1995 La. App. LEXIS 1466 (May 30, 1995), writ of certiorari denied by La. 95-1665, 663 So. 2d 730, 1995 La. LEXIS 3011 (La. Nov. 27, 1995).

Defendant threatened to cut off communication with the victim and to withhold from the State evidence of who killed the victim’s daughter unless he was paid the amount of money he demanded, and thus committed beyond a reasonable doubt the offense of extortion in violation of La. Rev. Stat. Ann. § 14:66. State v. Daniels, 628 So. 2d 63, 1993 La. App. LEXIS 3191 (Oct. 15, 1993), writ denied by La. 93-1661, 646 So. 2d 397, 1994 La. LEXIS 2819 (La. Nov. 29, 1994).

Police officer’s demand for sex in exchange for letting a female suspect out of an arrest satisfied the requirement in the extortion statute, La. Rev. Stat. Ann. § 14:66, that required proof of intent to obtain anything of value by communication of threats; sexual favors were “anything of value” in the sense intended by La. Rev. Stat. Ann. § 14:66. State v. Moore, 419 So. 2d 963, 1982 La. LEXIS 11761 (Sept. 7, 1982).

La. Rev. Stat. Ann. § 14:66 was not vague or overbroad, where, as to overbreadth, the language at issue was the following: “to obtain anything of value or any acquittance, advantage, or immunity of any description”; the statute did not infringe upon or inhibit expression constitutionally protected. State v. Felton, 339 So. 2d 797, 1976 La. LEXIS 4936 (Nov. 8, 1976).

Viewed in the context of their ordinary meanings, the words of “acquittance, advantage, or immunity of any description” are not extremely difficult to comprehend and offer proper guidelines to persons of ordinary intelligence as to what conduct is extortion; thus, La. Rev. Stat. Ann. § 14:66 is constitutional. State v. Cloud, 248 LA. 125, 176 So. 2d 620, 1965 La. LEXIS 2109 (July 2, 1965).

The State was entitled to the reversal of a judgment sustaining defendants’ motions to quash the indictments based on the extortion statute, La. Rev. Stat. Ann. § 14:66, which was constitutional because the words “any acquittance, advantage, or immunity of any description” had a fixed and definite meaning for a person of ordinary intelligence. State v. Cloud, 248 LA. 125, 176 So. 2d 620, 1965 La. LEXIS 2109 (July 2, 1965).

• Sentencing

•• Imposition

••• Factors. — Where police officer participated in taking money from an Asian driver for a phony ticket, there was sufficient evidence to support his extortion conviction and hard labor sentence in accordance with La. Rev. Stat. Ann.§§ 14:26, 14:66, but the matter was remanded under La. Code Crim. Proc. Ann. art. 930.8 as the officer was not informed of the prescriptive period for post-conviction relief. State v. Sampson, 656 So. 2d 1085, 1995 La. App. LEXIS 1466 (May 30, 1995), writ of certiorari denied by La. 95-1665, 663 So. 2d 730, 1995 La. LEXIS 3011 (La. Nov. 27, 1995).

EVIDENCE

• Procedural Considerations

•• Weight & Sufficiency. — Complainant testified that defendant threatened to break the complainant’s legs and harm other members of the complainant’s family if the complainant did not give defendant what money the complainant had and defendant threatened the complainant that defendant was coming to get the complainant if the complainant did not give defendant what defendant wanted; thus, defendant had the specific intent to obtain money by threatening the complainant, and the evidence was sufficient to convict defendant of extortion. State v. Parent, 836 So. 2d 494, 2002 La. App. LEXIS 4168 (Dec. 30, 2002), writ denied by La. 2005-0234, 916 So. 2d 1046, 2005 La. LEXIS 2624 (La. Dec. 9, 2005).

GOVERNMENTS

• Legislation

•• Overbreadth. — La. Rev. Stat. Ann. § 14:66 was not vague or overbroad, where, as to overbreadth, the language at issue was the following: “to obtain anything of value or any acquittance, advantage, or immunity of any description”; the statute did not infringe upon or inhibit expression constitutionally protected. State v. Felton, 339 So. 2d 797, 1976 La. LEXIS 4936 (Nov. 8, 1976).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Removal of Public Officers in Louisiana. 46 Tul. L. Rev. 777 (April, 1972).

SUBPART C. BY MISAPPROPRIATION WITHOUT VIOLENCE.

§ 67. Theft.

A. Theft is the misappropriation or taking of anything of value which belongs to another, either without the consent of the other to the misappropriation or taking, or by means of fraudulent conduct, practices, or representations. An intent to deprive the other permanently of whatever may be the subject of the misappropriation or taking is essential.

B. (1) Whoever commits the crime of theft when the misappropriation or taking amounts to a value of one thousand five hundred dollars or more shall be imprisoned, with or without hard labor, for not more than ten years, or may be fined not more than three thousand dollars, or both.

(2) When the misappropriation or taking amounts to a value of five hundred dollars or more, but less than a value of one thousand five hundred dollars, the offender shall be imprisoned, with or without hard labor, for not more than five years, or may be fined not more than two thousand dollars, or both.

(3) When the misappropriation or taking amounts to less than a value of five hundred dollars, the offender shall be imprisoned for not more than six months, or may be fined not more than one thousand dollars, or both. If the offender in such cases has been convicted of theft two or more times previously, upon any subsequent conviction he shall be imprisoned, with or without hard labor, for not more than two years, or may be fined not more than two thousand dollars, or both.

C. When there has been a misappropriation or taking by a number of distinct acts of the offender, the aggregate of the amount of the misappropriations or taking shall determine the grade of the offense.

D. Repealed by Acts 2001, No. 944, § 4, effective August 15, 2001. (Acts 1990, No. 118, § 1; Acts 1999, No. 338, § 1, eff. Aug. 15, 1999; Acts 1999, No. 1251, § 1, eff. Aug. 15, 1999; Acts 2001, No. 944, § 4, eff. Aug. 15, 2001; Acts 2006, No. 82, § 1, eff. Aug. 15, 2006; Acts 2010, No. 585, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 585 substituted “one thousand five hundred dollars” for “five hundred dollars” in (B)(1) and (B)(2); substituted “five hundred dollars” for “three hundred dollars” in (B)(2) and (B)(3); and substituted “five years” for “two years” in (B)(2).

2006 Amendments. — Acts 2006, No. 82, § 1, effective August 15, 2006, substituted “one thousand dollars” for “five hundred dollars” in (B)(3).

2001 Amendments. — Acts 2001, No. 944, § 4, effective August 15, 2001, repealed (D), which read: “Notwithstanding any other provision of law, a misdemeanor offense under this Section may be the subject of a municipal ordinance.”

1999 Amendments. — Acts 1999, No. 338, § 1, effective August 15, 1999, added (D).

Acts 1999, No. 1251, § 1, effective August 15, 1999, substituted “three hundred dollars” for “one hundred dollars” in (B)(2) and (B)(3), and substituted “two thousand dollars” for “one thousand dollars” near the end of (B)(3).

CROSS REFERENCES

Louisiana Law. — Prohibited acts; criminal penalties, see La. R.S. 3:3424.

Unauthorized use of “access card” as theft; definitions, see La. R.S. 14:67.3.

Unauthorized removal of property from governor’s mansion and the state capitol complex, see La. R.S. 14:68.5.

Preemption of state law; exceptions, see La. R.S. 14:143.

Possession, manufacture, sale or transfer of devices for avoidance of payment for telecommunications services or related offenses; seizure of devices, see La. R.S. 14:222.

Unauthorized interception, interference with, or retransmission of services offered over a cable television system, see La. R.S. 14:222.1.

Definitions, see La. R.S. 15:1404.

Quoted premium shall include all charges; dollar amount required, see La. R.S. 22:855.

Penalties, see La. R.S. 22:1260.9.

License denial, nonrenewal, or revocation, see La. R.S. 22:1554.

Exclusion of certain contractors from bidding, see La. R.S. 38:2227.

Loss of eligibility, see La. R.S. 42:807.

Attempting or aiding to obtain assistance fraudulently; penalties, see La. R.S. 46:114.2.

Unlawful use of tax collected; theft of funds, see La. R.S. 47:818.36.

Sentence defined; pronouncing and recording of sentence; certification of conviction, see La. C.Cr.P. Art. 871.

Sentence imposed on felony or specifically enumerated misdemeanor in which firearm was possessed, used, or discharged, see La. C.Cr.P. Art. 893.3.

Municipal Law. — Criminal law > misdemeanor theft. Baton Rouge Code of Ordinance § 13:67.

Criminal law > unauthorized use of “access card” as theft; definitions. Baton Rouge Code of Ordinance § 13:67.3.

Misdemeanor theft. Shreveport Code of Ordinance § 50-90.

Theft. New Orleans Code of Ordinance § 54-186.

Tow zones established > owners and operators. New Orleans Code of Ordinance § 162-1536.
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ANTITRUST & TRADE LAW

• Private Actions

•• Racketeer Influenced & Corrupt Organizations

••• General Overview. — Violations of the Louisiana Seizure and Controlled Dangerous Substances Property Forfeiture Act of 1989, La. Rev. Stat. 40:2601 et seq, were not Racketeer Influenced and Corrupt Organizations Act (RICO), 18 U.S.C.S. § 1961 et seq., predicate offenses, and to the extent that the arrestee alleged that defendants’ conduct violated La. Rev. Stat. 14:67, theft by misappropriation, theft by misappropriation was not a state law predicate offense under RICO. Ennis v. Edwards, 2003 U.S. Dist. LEXIS 4445 (Mar. 24, 2003).

CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Double Jeopardy. — Where defendant pleaded guilty to the illegal possession of stolen credit cards under La. Rev. Stat. Ann. § 14:69 in Jefferson Parish, double jeopardy barred his prosecution for theft under La. Rev. Stat. Ann. § 14:67 in Orleans Parish because it arose out of the same incident. State v. Jacobi, 516 So. 2d 194, 1987 La. App. LEXIS 10765 (Nov. 17, 1987).

Twenty separate thefts from the same victim could be aggregated in a single bill of information, and the defendant’s sentence beyond the statutory maximum did not constitute multiple punishment for the same offense under the double jeopardy clause of the United States Constitution. State v. Joles, 492 So. 2d 490, 1986 La. LEXIS 6766 (June 23, 1986), writ of certiorari denied by 479 U.S. 1056, 107 S. Ct. 933, 93 L. Ed. 2d 984, 1987 U.S. LEXIS 365, 55 U.S.L.W. 3494 (1987).

Defendant’s conviction for forgery and theft based on his knowingly obtaining cash and merchandise with a check bearing a false signature violated double jeopardy because the same evidence, and no other evidence, was necessary for each conviction. State v. Doughty, 379 So. 2d 1088, 1980 La. LEXIS 8262 (Jan. 28, 1980).

•••• Self-Incrimination Privilege. — Even if individual’s responses to request for admissions were “testimonial,” the responses were not incriminating, where the only admission she made was that she received bonuses and salary increases at the company depending on collection success; that response alone did not indicate that some type of crime has been committed by the individual. Morris Kirschman & Co. v. Hartford Fire Ins. Co., 2004 U.S. Dist. LEXIS 11115 (June 16, 2004).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Robbery

•••• General Overview. — Defendant who fled as store clerk was coming out of back room could not be convicted of robbery because confrontation was an essential element of robbery and theft under La. Rev. Stat. Ann. § 14:67(A) was not a responsive offense of armed robbery. State v. Myers, 610 So. 2d 977, 1992 La. App. LEXIS 3717 (Nov. 20, 1992), reversed by 620 So. 2d 1160, 1993 La. LEXIS 2160 (La. 1993).

Defendant, who waited for two companions in a car while the companions robbed a store and who was found carrying money stolen from the store, was properly tried as a principal for the armed robbery of a convenience store; evidence was sufficient to support a finding that defendant specifically intended to deprive the victim of the money. State v. Antoine, 444 So. 2d 334, 1983 La. App. LEXIS 9999 (Dec. 22, 1983).

In a case in which a defendant was convicted of murder while committing or attempting to commit armed robbery and sentenced to death, his motion for change of venue was denied; the publicity in the case was no greater than in other cases of a similar nature and the defendant had not borne his burden of proving a sound reason for a change of venue as required by La. Code Crim. Proc. Ann. art. 622. State v. Foy, 278 So. 2d 38, 1973 La. LEXIS 5709 (May 7, 1973).

•• Fraud

••• False Pretenses

•••• General Overview. — Where defendant issued a check knowing that it was drawn against insufficient funds, and told the payee that payment was secured by title to a boathouse that the defendant knew he did not own, and the defendant was also aware of the existence of a judgment against him. in excess of his net worth, the evidence was sufficient to indicate that the defendant had the intent to defraud to support a conviction for theft in violation of La. Rev. Stat. Ann. § 14:67. State v. Keyworth, 753 So. 2d 312, 1999 La. App. LEXIS 3663 (Dec. 22, 1999), writ denied by La. 2000-0592, 768 So. 2d 601, 2000 La. LEXIS 2607 (La. Sept. 22, 2000).

Theft is the misappropriation or taking of anything of value, without consent, or by means of fraudulent conduct, with the intent to permanently deprive the other person of the object taken. State v. Keyworth, 753 So. 2d 312, 1999 La. App. LEXIS 3663 (Dec. 22, 1999), writ denied by La. 2000-0592, 768 So. 2d 601, 2000 La. LEXIS 2607 (La. Sept. 22, 2000).

Trial court improperly convicted defendant for theft over $500 by means of fraudulent misrepresentation in violation of La. Rev. Stat. Ann. section 14:67 because the State did not prove that defendant made no effort to effectuate the inmate’s transfer, which was necessary in order to prove that defendant intended to deprive the inmate’s parents of their property. State v. Robinson, 463 So. 2d 663, 1985 La. App. LEXIS 8177 (Jan. 11, 1985).

•• Inchoate Crimes

••• Attempt

•••• General Overview. — Evidence was sufficient to convict defendant of attempted theft in violation of La. Rev. Stat. Ann. §§ 14:67 and 14:27(A) where the store’s private security officer observed defendant place a dress with the store’s tags into a bag that was marked with the name of another store. State v. French, 538 So. 2d 1117, 1989 La. App. LEXIS 265 (Feb. 15, 1989), writ of certiorari denied by 543 So. 2d 18, 1989 La. LEXIS 1344 (La. 1989).

Evidence was insufficient to support defendant’s conviction for attempted theft of a dog which defendant had taken possession of by agreement in an attempt to mate the dog with defendant’s female dog; agreement negated the element of specific intent to deprive needed to prove the offense of theft. State v. Saucier, 485 So. 2d 584, 1986 La. App. LEXIS 6394 (Mar. 12, 1986).

••• Conspiracy

•••• General Overview. — Court rejected defendant’s contention that La. Rev. Stat. Ann. § 14:62.2, which provided a mandatory minimum sentence, was unconstitutionally applied in defendant’s case; given that the burglary was of defendant’s relatives’ house, and the relatives had just suffered a death in the family, defendant failed to rebut the presumption that the minimum sentence was constitutional, and thus the court affirmed defendant’s sentence for conspiracy to commit simple burglary in violation of La. Rev. Stat. Ann. §§ 14:26 and 14:62.2, simple burglary in violation of La. Rev. Stat. Ann. § 14:62.2, and theft of property in violation of La. Rev. Stat. Ann. § 14:67. State v. Laird, 829 So. 2d 1098, 2002 La. App. LEXIS 3278 (Oct. 30, 2002).

•• Miscellaneous Offenses

••• Abuse of Public Office

•••• General Overview. — Allowing defendant’s prosecution and conviction of theft in violation of La. Rev. Stat. Ann. § 14:67 and malfeasance in office in violation of La. Rev. Stat. Ann. § 14:134 under duplicate bills of information violated defendant’s constitutional guarantee against double jeopardy where the same evidence of defendant’s attempt to fix a DWI ticket was used in both trials. State v. Vaughn, 431 So. 2d 763, 1983 La. LEXIS 10564 (Apr. 18, 1983).

••• Lesser Included Offenses

•••• General Overview. — Where defendant was convicted for presenting 13 fraudulent checks, but defendant was only positively identified by witnesses as presenting three checks, while fingerprints linked defendant to three others, Because the evidence was insufficient to prove all the fraudulent acts, and defendant’s identity was in question as to all the acts, defendant’s conviction for theft of property having a value of $500 or more would be reversed, and a modified conviction of theft of property having a value of $100 or more but less than $500 dollars would be entered, since the evidence was insufficient to prove all the fraudulent acts. State v. Millien, 845 So. 2d 506, 2003 La. App. LEXIS 364 (Feb. 14, 2003).

Defendant who fled as store clerk was coming out of back room could not be convicted of robbery because confrontation was an essential element of robbery and theft under La. Rev. Stat. Ann. § 14:67(A) was not a responsive offense of armed robbery. State v. Myers, 610 So. 2d 977, 1992 La. App. LEXIS 3717 (Nov. 20, 1992), reversed by 620 So. 2d 1160, 1993 La. LEXIS 2160 (La. 1993).

It was error patent to accept defendant’s guilty plea to middle-grade theft, a violation of La. Rev. Stat. Ann. § 14:67, upon being charged with simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, as middle-grade theft was not a lesser-included offense of simple burglary, and as the guilty plea was to a crime nonresponsive, under La. Code Crim. Proc. Ann. art. 814, to the original information; a guilty plea to a charge that did not conform to the original information was error patent on the face of the record. State v. Taylor, 476 So. 2d 929, 1985 La. App. LEXIS 9828 (Sept. 25, 1985).

•• Property Crimes

••• Embezzlement

•••• General Overview. — Funds of a partnership are not owned by the partners who constitute it, and a partnership in Louisiana is a legal entity included within “another,” in the contemplation of La. Rev. Stat. Ann. § 14:67; it was therefore a theft under § 14:67 for a partner to misappropriate partnership funds. State v. Morales, 256 LA. 940, 240 So. 2d 714, 1970 La. LEXIS 3425 (Nov. 9, 1970).

••• Larceny & Theft

•••• General Overview. — In a case where a victim actually participated in a theft crime, there was sufficient evidence to support defendant’s conviction, despite the fact that the victim later recanted on the stand, because the victim identified items used by defendant during the crime, the victim cooperated with police with regard to the location of the missing money, a codefendant implicated defendant, and the codefendant testified that another person identified by the victim was not involved in the crime. State v. Reichard, 880 So. 2d 97, 2004 La. App. LEXIS 1872 (July 27, 2004).

Even though theft could have been punished by the imposition of a fine, a trial court erred by imposing such a fine as part of an enhanced sentence for a habitual offender. State v. Reichard, 880 So. 2d 97, 2004 La. App. LEXIS 1872 (July 27, 2004).

La. Code Crim. Proc. Ann. art. 482’s provision for concurrent convictions for theft and possession of stolen goods seemed more persuasive authority than the Court of Appeal of Louisiana, Second Circuit’s assertion that the concurrent convictions are essentially null and void. State v. Peden, 875 So. 2d 934, 2004 La. App. LEXIS 1372 (May 26, 2004).

In a disciplinary proceeding, an attorney was not permitted to challenge the sufficiency of criminal convictions for theft or unauthorized use of a movable because the conviction was tantamount to a finding of guilt beyond a reasonable doubt, and the clear and convincing standard of proof applicable to the proceedings was already satisfied; the attorney was relegated to introducing evidence of mitigating factors. In re Carr, 874 So. 2d 823, 2004 La. LEXIS 1782 (May 25, 2004).

Sentences imposed for armed robbery and theft were not unconstitutionally excessive because a trial court considered the criteria required under La. Code Crim. Proc. Ann. art. 894.1, and the sentences imposed were within the applicable ranges; although the trial court erred by failing to reference La. Code Crim. Proc. Ann. art. 883 when imposing consecutive sentences, the error was harmless because the record supported the trial court’s decision based on the fact that defendant used cruelty against an elderly victim and a co-conspirator, defendant directed the use of a weapon during the crime, defendant was a fourth felony offender, defendant had been previously convicted of armed robbery, and defendant was the mastermind of the crime. State v. Asad, 870 So. 2d 455, 2004 La. App. LEXIS 821 (Apr. 7, 2004).

Where defendant was charged with burglary, but entered a plea of guilty to theft of things valued $500 or more, his conviction was reversed on appeal. Defendant could not plead guilty to a crime with which he was not charged. State v. Roark, 870 So. 2d 528, 2004 La. App. LEXIS 833 (Apr. 7, 2004).

Where defendant stole a cash register and $100 in cash, and pleaded guilty to felony theft, his sentence of eight years at hard labor was not constitutionally excessive. State v. Thomas, 867 So. 2d 999, 2004 La. App. LEXIS 494 (Mar. 5, 2004).

Under both the Blockberger, and “same evidence” tests, the prosecution of defendant for the unauthorized practice of law, and for theft, violated the double jeopardy provisions of the U.S. and Louisiana Constitutions, where the same facts that were used to prove theft, proved unauthorized practice of law, and proof of the latter did not require proof of any other facts, where defendant represented himself as an attorney, and took money from a client’s wife under the pretense that he would perform legal work for her husband’s benefit. State v. Gibson, 867 So. 2d 793, 2004 La. App. LEXIS 289 (Feb. 4, 2004).

Defendant’s original sentence, of 16 months for the conviction of the unauthorized practice of law, and 12 months for the conviction of theft, was defeated, where the appellate court found a double jeopardy violation, due to the trial judge’s imposition of a more severe penalty for the less severely punishable offense, and a less severe penalty for the more severely punishable offense; the appellate court proceeded under the general rule and affirmed defendant’s sentence for the more severely punishable offense. State v. Gibson, 867 So. 2d 793, 2004 La. App. LEXIS 289 (Feb. 4, 2004).

Defendant’s sentence after being convicted of theft in the amount of more than $500 was proper where it was not excessive in violation of La. Const. art. I, § 20, the sentence was near the lower end of the statutory range under La. Rev. Stat. Ann. § 14:67(B)(1), and was further supported by the record. State v. Jefferson, 866 So. 2d 931, 2004 La. App. LEXIS 49 (Jan. 27, 2004), writ denied by La. 2004-0727, 882 So. 2d 1166, 2004 La. LEXIS 2862 (La. Sept. 24, 2004).

Imprisonment at hard labor for nine years on each count of two counts of theft to run consecutively was not constitutionally excessive where defendant induced two elderly and vulnerable men to withdraw $27,000 from their banks and give it to him, he stole one victim’s diamond ring, and fled the jurisdiction after committing the crimes; defendant also had a lengthy criminal history involving prior convictions for similar conduct. State v. Smith, 864 So. 2d 811, 2003 La. App. LEXIS 3656 (Dec. 30, 2003), writ denied by La. 2004-0380, 876 So. 2d 830, 2004 La. LEXIS 2210 (La. June 25, 2004), writ denied by La. 2004-0419, 876 So. 2d 830, 2004 La. LEXIS 2213 (La. June 25, 2004).

In defendant’s trial for two counts of theft, the identifications were not suggestive, they were reliable, and that the trial court did not err in denying the motion to suppress identifications where both victims identified defendant from a photographic lineup and all six photographs were of black men of approximately the same age, who had short haircuts and facial hair, and similarly shaped noses and lips. State v. Smith, 864 So. 2d 811, 2003 La. App. LEXIS 3656 (Dec. 30, 2003), writ denied by La. 2004-0380, 876 So. 2d 830, 2004 La. LEXIS 2210 (La. June 25, 2004), writ denied by La. 2004-0419, 876 So. 2d 830, 2004 La. LEXIS 2213 (La. June 25, 2004).

In defendant’s trial for two counts of theft, the trial court did not err by giving the instruction on flight where the court was merely reminding the jurors of their duty to review all of the evidence presented and to draw therefrom whatever inference that they thought proper; the court did not force the jurors to choose between two inferences but merely stated that a jury must either consider that evidence introduced was probative of defendant’s guilt or that it was not. State v. Smith, 864 So. 2d 811, 2003 La. App. LEXIS 3656 (Dec. 30, 2003), writ denied by La. 2004-0380, 876 So. 2d 830, 2004 La. LEXIS 2210 (La. June 25, 2004), writ denied by La. 2004-0419, 876 So. 2d 830, 2004 La. LEXIS 2213 (La. June 25, 2004).

Pursuant to La. Rev. Stat. Ann. § 15:438, the evidence at trial was sufficient to exclude every reasonable hypothesis of innocence and a rational trier of fact, viewing the evidence in the light most favorable to the prosecution, could have found beyond a reasonable doubt that defendant committed the theft of property with a value of $500 or more offense; it was undisputed that defendant deposited the checks that came up short and even though checks were deposited in the bank, there was no record that the checks were processed as payments to the hotel. State v. Echeverria, 862 So. 2d 163, 2003 La. App. LEXIS 3262 (Nov. 25, 2003).

Trial court did not err in quashing portions of counts charging defendant with felony theft by the misappropriation of state money, because the indictment and bill of particulars disclosed a lack of an essential element of the crime of theft; except for the theft of pine seedlings, there were no allegations that indicated that defendant took equipment or items with the intent to permanently deprive the State of its property. State v. Odom, 861 So. 2d 187, 2003 La. App. LEXIS 1901 (June 27, 2003).

Where the trial judge observed that defendant had only recently been released from juvenile detention for a similar crime, the trial judge did not abuse his discretion in imposing a five-year sentence for defendant’s conviction of theft of property valued over $500; the sentence was well within the statutorily permitted range for the crime committed and defendant made no attempt to bring to the court’s attention any factors in mitigation. State v. Brown, 849 So. 2d 566, 2003 La. App. LEXIS 1348 (May 9, 2003).

Theft is a crime punishable by imprisonment with or without hard labor; therefore, a six-person jury is required. State v. Brown, 849 So. 2d 566, 2003 La. App. LEXIS 1348 (May 9, 2003).

Where defendant was sentenced to one year consecutive terms after his conviction for several counts of felony theft, the sentence imposed was not unconstitutionally excessive where the evidence showed that the trial judge considered defendant’s age, lack of criminal record, and the severe hardship imposed upon the victims; moreover, the sentence imposed was within applicable range for a theft conviction. State v. Woodward, 844 So. 2d 236, 2003 La. App. LEXIS 709 (Mar. 25, 2003).

Defendant’s 30-year sentence on resentencing after being found guilty of theft and being adjudicated as a third felony offender was proper where the sentence was not unconstitutionally excessive, and was tailored to his culpability, the gravity of the offense, and the circumstances of the case; the prior sentence of life imprisonment was disproportionate to the harm done and shocked one’s sense of justice. State v. Hayes, 845 So. 2d 542, 2003 La. App. LEXIS 510 (Mar. 5, 2003), writ denied by La. 2004-0047, 888 So. 2d 860, 2004 La. LEXIS 3832 (La. Dec. 17, 2004).

Where defendant was convicted for presenting 13 fraudulent checks, but defendant was only positively identified by witnesses as presenting three checks, while fingerprints linked defendant to three others, Because the evidence was insufficient to prove all the fraudulent acts, and defendant’s identity was in question as to all the acts, defendant’s conviction for theft of property having a value of $500 or more would be reversed, and a modified conviction of theft of property having a value of $100 or more but less than $500 dollars would be entered, since the evidence was insufficient to prove all the fraudulent acts. State v. Millien, 845 So. 2d 506, 2003 La. App. LEXIS 364 (Feb. 14, 2003).

Defendant’s assignment of error regarding the sufficiency of the evidence had no merit and his theft conviction, La. Rev. Stat. Ann. § 14:67, was affirmed when the store owner’s testimony that the value of the nail gun was $393 on the date of the theft was admissible and sufficient to establish the value of the stolen nail gun. State v. James, 833 So. 2d 1162, 2002 La. App. LEXIS 3810 (Dec. 11, 2002).

Court rejected defendant’s contention that La. Rev. Stat. Ann. § 14:62.2, which provided a mandatory minimum sentence, was unconstitutionally applied in defendant’s case; given that the burglary was of defendant’s relatives’ house, and the relatives had just suffered a death in the family, defendant failed to rebut the presumption that the minimum sentence was constitutional, and thus the court affirmed defendant’s sentence for conspiracy to commit simple burglary in violation of La. Rev. Stat. Ann. §§ 14:26 and 14:62.2, simple burglary in violation of La. Rev. Stat. Ann. § 14:62.2, and theft of property in violation of La. Rev. Stat. Ann. § 14:67. State v. Laird, 829 So. 2d 1098, 2002 La. App. LEXIS 3278 (Oct. 30, 2002).

Although under La. Code Crim. Proc. Ann. art. 482(A) the State was free to charge defendant for the same criminal act with both the offense of theft in violation of La. Rev. Stat. Ann. § 14:67 and the offense of illegal possession of stolen things in violation of La. Rev. Stat. Ann. § 14:69 without constituting double jeopardy, defendant could not be convicted of both offenses. State v. Norman, 799 So. 2d 619, 2001 La. App. LEXIS 2427 (Oct. 31, 2001).

Trial judge erred in ordering restitution in full amount of victim’s loss in a theft of merchandise prosecution under La. Rev. Stat. Ann. § 14:67, where such was in violation of agreement to pay for amount of diminished value; Remand was required in order to determine true intent of the parties. State v. Lewis, 800 So. 2d 1032, 2001 La. App. LEXIS 2401 (Oct. 30, 2001).

Law imposing harsher penalties for theft from merchants than from other victims did not violate the state constitution’s equal protection clause because discrimination based upon the victim’s status furthered the appropriate state interest in deterring shoplifting. State v. Fleury, 799 So. 2d 468, 2001 La. LEXIS 2853 (Oct. 16, 2001).

Based on the testimony of a witness who saw defendant exit a store as the alarm sounded, and that defendant was apprehended near the store with a duffel bag that contained the store’s merchandise, there was sufficient evidence to support his conviction for theft in violation of La. Rev. Stat. Ann. § 14:67. State v. Washington, 769 So. 2d 1235, 2000 La. App. LEXIS 2214 (Sept. 26, 2000), writ denied by La. 2000-2971, 798 So. 2d 106, 2001 La. LEXIS 2554 (La. Sept. 28, 2001), writ denied by La. 2000-3041, 798 So. 2d 108, 2001 La. LEXIS 2585 (La. Sept. 28, 2001).

Under the provisions of the Civil Code, the manual gift of a corporeal movable accompanied by real delivery is not subject to any formality; thus, ownership between parties can change without transfer of title. State v. Rabalais, 759 So. 2d 836, 2000 La. App. LEXIS 112 (Jan. 26, 2000).

Where defendant issued a check knowing that it was drawn against insufficient funds, and told the payee that payment was secured by title to a boathouse that the defendant knew he did not own, and the defendant was also aware of the existence of a judgment against him. in excess of his net worth, the evidence was sufficient to indicate that the defendant had the intent to defraud to support a conviction for theft in violation of La. Rev. Stat. Ann. § 14:67. State v. Keyworth, 753 So. 2d 312, 1999 La. App. LEXIS 3663 (Dec. 22, 1999), writ denied by La. 2000-0592, 768 So. 2d 601, 2000 La. LEXIS 2607 (La. Sept. 22, 2000).

Theft is the misappropriation or taking of anything of value, without consent, or by means of fraudulent conduct, with the intent to permanently deprive the other person of the object taken. State v. Keyworth, 753 So. 2d 312, 1999 La. App. LEXIS 3663 (Dec. 22, 1999), writ denied by La. 2000-0592, 768 So. 2d 601, 2000 La. LEXIS 2607 (La. Sept. 22, 2000).

Defendant’s conviction for misdemeanor theft was not appealable since a conviction for a misdemeanor offense is not appealable. State v. Suthon, 746 So. 2d 240, 1999 La. App. LEXIS 3004 (Oct. 29, 1999).

Defendant’s sentence of life imprisonment at hard labor without benefit of parole, probation, or suspension of sentence pursuant to La. Rev. Stat. Ann. § 15:529.1A(1)(b)(ii) as a third felony habitual offender following his conviction for theft by misappropriating or taking over $500 in violation of La. Rev. Stat. Ann. § 14:67, was unconstitutionally excessive where none of defendant’s crimes involved a dangerous weapon, he returned $693 of the $1000 taken, defendant’s parole and probation officer recommended a sentence of ten years, the victim expressed hope that defendant could be rehabilitated, and defendant’s former employer considered defendant to be a good employee. State v. Hayes, 739 So. 2d 301, 1999 La. App. LEXIS 2122 (June 25, 1999), writ denied by La. 1999-2136, 764 So. 2d 955, 2000 La. LEXIS 1865 (La. June 16, 2000).

No reversible error was committed when a court violated La. Code Crim. Proc. Ann. Art. 831(3) by meeting in chambers with a frightened juror in the presence of counsel, but in the absence of the individual on trial for felony theft in violation of La. Rev. Stat. Ann. § 14:67(B)(2), because the accused’s counsel had an opportunity to question the juror, the accused’s counsel deemed the juror capable, and the accused’s presence would likely have forestalled inquiry into the juror’s emotionally charged but generalized and ultimately unfounded concerns. State v. Hampton, 737 So. 2d 699, 1999 La. LEXIS 1600 (May 28, 1999).

Evidence was sufficient to support defendant’s conviction for the theft of a movable having a value of $500 or more where the owner testified without contradiction that the car was about eight years old at the time of the theft, he had purchased it new for $14,800 and had driven it for 70,000 miles, the “NADA blue book value” was $3,800; the owner established a value in excess of $500. State v. Nicholas, 735 So. 2d 790, 1999 La. App. LEXIS 1844 (Apr. 28, 1999), writ denied by La. 99-1511, 748 So. 2d 1159, 1999 La. LEXIS 3011 (La. Oct. 29, 1999).

Bill of information charging an individual with felony theft, a violation of La. Rev. Stat. Ann. § 14:67 was properly quashed because the prosecution failed to demonstrate any exempted time periods that permitted the failure to commence trial within two years of the date of the information as required by La. Code Crim. Proc. art. 578. State v. McDonald, 718 So. 2d 542, 1998 La. App. LEXIS 2436 (Aug. 19, 1998).

Defendant’s sentence was at the low end of the range for the violation of La. Rev. Stat. Ann. § 14:67(B)(1), the most serious category of theft; defendant not only offered no logical explanation for her actions, but continued to deny that she intended to steal the merchandise even in the face of overwhelming evidence to the contrary. State v. Wilson, 718 So. 2d 546, 1998 La. App. LEXIS 2430 (Aug. 19, 1998).

Evidence was sufficient to convict defendant of felony theft, a violation of La. Rev. Stat. Ann. § 14:67(B)(1), because defendant posed as a representative of drug organizations or the sheriff’s office, solicited funds from businesses for the publication of an anti-drug booklet, failed to produce the pamphlet or to return the funds, and spent the bulk of the collected funds on personal expenses; even though defendant and his witness claimed to have visited printing shops, he spent no funds on publication or layout costs, and his total conduct demonstrated beyond a reasonable doubt that he intended to deprive the businesses of their money permanently. State v. Clower, 715 So. 2d 101, 1998 La. App. LEXIS 1616 (June 24, 1998).

Theft in excess of $100 but less than $500 is a felony under La. Rev. Stat. Ann. § 14:67(B). In re Yarno, 713 So. 2d 451, 1998 La. LEXIS 1095 (May 29, 1998).

Defendant was found guilty by a jury of one count of theft by misappropriating or taking over $500, a violation of La. Rev. Stat. Ann. § 14:67; however, defendant established ineffective assistance of trial counsel, in accordance with La. Code Crim. Proc. Ann. art. 881.1, when but for trial counsel’s failure to object, a life sentence would have been changed, if not in the trial court, then on appeal. State v. Hayes, 712 So. 2d 1019, 1998 La. App. LEXIS 1766 (May 15, 1998), remanded by La. 98-1603, 729 So. 2d 584, 1998 La. LEXIS 3914 (La. Dec. 11, 1998).

Value of a stolen check for purposes of grading the offense under La. Rev. Stat. Ann. § 14:67(B) is its face value regardless of whether it has been indorsed by the payee or not; the face amount of the check is what the payee is entitled to receive immediately before its theft and is the amount the payee thus loses. State v. Harris, 708 So. 2d 387, 1998 La. LEXIS 239 (Mar. 4, 1998).

For misdemeanor theft to be proven, the State needed only to show that an infinitesimal amount of money was taken. State v. Morel, 673 So. 2d 1291, 1996 La. App. LEXIS 780 (May 1, 1996).

Although the State produced no evidence that showed that employees of a service station created invoices for repairs authorized but not performed on three school buses owned by a parish school board, the State did present sufficient evidence to show that they were principals to the fraud, and they were properly convicted of theft of over $500 under to La. Rev. Stat. Ann. § 14:67. State v. Hampton, 670 So. 2d 1349, 1996 La. App. LEXIS 448 (Feb. 28, 1996), writ of certiorari denied by La. 96-1063, 682 So. 2d 758, 1996 La. LEXIS 3285 (La. Nov. 15, 1996).

Defendant’s theft of property conviction pursuant to La. Rev. Stat. Ann. § 14:67 was upheld although the trial court neglected to inform him of his prescriptive right to post-conviction relief. State v. Pratt, 671 So. 2d 21, 1996 La. App. LEXIS 634 (Feb. 27, 1996).

Consecutive habitual-offender sentences of 8 years at hard labor without the benefit of probation or suspension of sentence for each of five counts of theft of property valued in excess of $500 were not excessive where, inter alia, defendant had two prior felony convictions and a misdemeanor conviction. State v. Fontenot, 664 So. 2d 523, 1995 La. App. LEXIS 2908 (Nov. 2, 1995), affirmed by La. 95-2920, 675 So. 2d 271, 1996 La. LEXIS 1418 (La. May 31, 1996).

Where defendant pled guilty to two counts of theft, La. Rev. Stat. Ann. § 14:67(C) provided that the aggregate amount of thefts committed in separate distinct acts determined the grade of the offense. State v. Mitchell, 649 So. 2d 137, 1995 La. App. LEXIS 64 (Jan. 25, 1995).

Defendant’s conviction for theft was reversed where the evidence would have been insufficient to support the convictions had the improper hearsay evidence been excluded. State in the Interest of K.W., 632 So. 2d 5, 1994 La. App. LEXIS 404 (Feb. 9, 1994).

Defendant who fled as store clerk was coming out of back room could not be convicted of robbery because confrontation was an essential element of robbery and theft under La. Rev. Stat. Ann. § 14:67(A) was not a responsive offense of armed robbery. State v. Myers, 610 So. 2d 977, 1992 La. App. LEXIS 3717 (Nov. 20, 1992), reversed by 620 So. 2d 1160, 1993 La. LEXIS 2160 (La. 1993).

Theft by a bus driver of funds related to a school activity was a ground upon which a school district could terminate the driver’s employment, as the State had a recognized legitimate interest in the welfare of children that gave the school board’s authority to consider crimes involving moral turpitude. Rochon v. Iberia Parish School Bd., 601 So. 2d 808, 1992 La. App. LEXIS 1955 (June 24, 1992), writ of certiorari denied by 605 So. 2d 1128, 1992 La. LEXIS 3055 (La. 1992).

Defendant’s conviction for theft by fraud in violation of La. Rev. Stat. § 14:67 was reversed because every reasonable hypothesis of innocence was not excluded by the evidence as required by La. Rev. Stat. Ann. § 15:438; defendant was accused of purchasing a camcorder and then returning a box containing a brick for a refund, but there was no direct evidence that a camcorder was in the box when defendant made her purchase. State v. Northern, 597 So. 2d 48, 1992 La. App. LEXIS 552 (Mar. 6, 1992).

A defendant, who switched price tags on items at a clothing store, was properly convicted of attempted theft of property valued between $100 and $500 because actual physical theft of currency was unnecessary to convict. State v. Nguyen, 584 So. 2d 256, 1991 La. App. LEXIS 1940 (June 27, 1991), writ of certiorari denied by 589 So. 2d 1054, 1991 La. LEXIS 3091 (La. 1991).

Defendant was wrongly convicted of attempted theft for cashing pre-signed checks on an account held in her live-in boyfriend’s name because the evidence established that the boyfriend had a custom of letting her cash his checks for household expenses; the State failed to establish that defendant had the specific intent to permanently deprive the victim or misappropriate his funds without his consent. State v. Fuqua, 558 So. 2d 740, 1990 La. App. LEXIS 593 (Mar. 14, 1990), writ of certiorari denied by 565 So. 2d 442, 1990 La. LEXIS 1699 (La. 1990).

In order to sustain a conviction for theft the State had to prove the elements beyond a reasonable doubt; the State must further prove the value of the stolen property for upon this proof depended the determination of the severity of the theft and the punishment for the convicted offender. State v. Sanders, 558 So. 2d 785, 1990 La. App. LEXIS 655 (Mar. 14, 1990), writ denied by 581 So. 2d 677, 1991 La. LEXIS 1736 (La. 1991).

Evidence in the form of testimony by the victims and eyewitnesses was sufficient to support a finding that identical twin brothers acted in concert to commit the theft of a gold chain from one of the victims, and that the value of the gold chain was over $500; the witnesses testified that both brothers attacked the victims, and that one of them yanked the gold chain from one of the victims. State in Interest of S.S., 557 So. 2d 407, 1990 La. App. LEXIS 151 (Jan. 30, 1990).

Long distance telephone services are a “thing of value,” belong to another, and may be subject to a taking or misappropriation under La. Rev. Stat. Ann. § 14:67. State v. Byars, 550 So. 2d 876, 1989 La. App. LEXIS 1655 (Sept. 27, 1989).

Where defendant handed the delivery men the fraudulent check, provided false identification information, accepted delivery of the materials, and acknowledged receipt of the goods in the name of the person who ordered the goods, there was sufficient evidence to support his theft conviction under La. Rev. Stat. Ann. § 14:67. State v. Bailey, 549 So. 2d 414, 1989 La. App. LEXIS 1586 (Sept. 5, 1989).

Defendant’s sentence of six years at hard labor for theft, a violation of La. Rev. Stat. Ann. § 14:67, was not excessive where the sentence was within the sentencing guidelines, defendant had an extensive criminal record, and where the victim would likely never be reimbursed for the stolen materials. State v. Bailey, 549 So. 2d 414, 1989 La. App. LEXIS 1586 (Sept. 5, 1989).

Witness’s conclusion, even if improper, that La. Rev. Stat. Ann. § 14:354, which provided a penalty for trust duty violations, did not preclude another criminal charge against defendant such as theft did not prejudice defendant; the State had the power pursuant to La. Code Crim. Proc. Ann. art. 61 to prosecute defendant only for theft under La. Rev. Stat. Ann. § 14:67, and the jury only had to decide if defendant was guilty of theft, which it properly did given the overwhelming evidence against defendant. State v. Francis, 546 So. 2d 1357, 1989 La. App. LEXIS 1378 (June 29, 1989), writ of certiorari denied by 551 So. 2d 1336, 1989 La. LEXIS 2708 (La. 1989).

There was no attempted theft under statutory law where the defendant befriended an elderly widow and had the widow, who was incompetent, execute a notarial act to legally adopt the defendant; the bill of information had charged the defendant with attempted theft of the monies belonging to the widow with the intent to deprive the widow’s legal heirs of the property, however, there was no real value, only a potential value, as to the heirs because the widow could have excluded the heirs from the will at any time. State v. Berry, 545 So. 2d 1151, 1989 La. App. LEXIS 1138 (June 8, 1989), writ of certiorari denied by 551 So. 2d 1336, 1989 La. LEXIS 2706 (La. 1989).

Defendant was entitled to reversal of his conviction of theft of property valued at less than $100, with two prior theft convictions, in violation of La. Rev. Stat. Ann. § 14:67 where one of the prior theft convictions was reversed after defendant was convicted as a third theft offender; although defendant pleaded guilty of the prior offense after the prior conviction was reversed, defendant no longer had two prior theft convictions but instead had one prior and one subsequent theft conviction. State v. Jackson, 542 So. 2d 681, 1989 La. App. LEXIS 623 (Apr. 13, 1989).

Deputy was guilty of theft where he used the sheriff department’s credit card to purchase gasoline for his personal use. State v. Jones, 540 So. 2d 1124, 1989 La. App. LEXIS 330 (Feb. 28, 1989), reversed by 558 So. 2d 546, 1990 La. LEXIS 604 (La. 1990).

Evidence was sufficient to convict defendant of attempted theft in violation of La. Rev. Stat. Ann. §§ 14:67 and 14:27(A) where the store’s private security officer observed defendant place a dress with the store’s tags into a bag that was marked with the name of another store. State v. French, 538 So. 2d 1117, 1989 La. App. LEXIS 265 (Feb. 15, 1989), writ of certiorari denied by 543 So. 2d 18, 1989 La. LEXIS 1344 (La. 1989).

Pursuant to La. Rev. Stat. Ann. § 14:67, defendant’s actions in taking the videocassette recorder to a door through which the public was not permitted access constituted a wrongful dominion or unauthorized control sufficient to satisfy the element of a misappropriation or taking. It was of no consequence that the merchandise was not removed from the store or from the general area in which it was kept. State v. Butler, 521 So. 2d 683, 1988 La. App. LEXIS 643 (Feb. 23, 1988).

Defendant could not be convicted of theft where the defendant removed movables from a parcel of land that the defendant lost by way of foreclosure where nothing in the foreclosure documents, nor in the subsequent sale documents, made reference to any movables located on the land; no rational trier of fact could have found beyond a reasonable doubt that the defendant had a specific intent to deprive another permanently of the movables the defendant was accused of stealing because the defendant believed the items belonged to him. State v. McCray, 517 So. 2d 474, 1987 La. App. LEXIS 10997 (Dec. 22, 1987).

Where defendant pleaded guilty to the illegal possession of stolen credit cards under La. Rev. Stat. Ann. § 14:69 in Jefferson Parish, double jeopardy barred his prosecution for theft under La. Rev. Stat. Ann. § 14:67 in Orleans Parish because it arose out of the same incident. State v. Jacobi, 516 So. 2d 194, 1987 La. App. LEXIS 10765 (Nov. 17, 1987).

Defendant’s theft conviction under La. Rev. Stat. Ann. § 14:67 could not stand because there was no evidence of criminal intent, as required by § 14:67; the evidence demonstrated that defendant took the homeowner’s check in good faith and no subsequent bad faith was shown where it was likely that the parties were engaged in a contractual dispute. State v. Crosby, 515 So. 2d 570, 1987 La. App. LEXIS 10414 (Oct. 14, 1987), limited by State v. Clower, La. App. 30745, 715 So. 2d 101, 1998 La. App. LEXIS 1616 (La.App. 2 Cir. June 24, 1998).

In order to convict defendant for theft under La. Rev. Stat. Ann. § 14:67, the state was required to prove a misappropriation or taking of anything of value, which belonged to another, without consent of the other, with an intent to deprive the other permanently of the thing taken, and the value of the thing taken, all of which were established when defendant was arrested within 10 minutes of a theft of video recorders with the goods in the car he was driving. State v. Farris, 514 So. 2d 519, 1987 La. App. LEXIS 10074 (Sept. 16, 1987).

The State presented sufficient evidence to support defendant’s conviction for theft under La. Rev. Stat. Ann. § 14:67, when defendant was arrested within 10 minutes of a theft of video recorders with the goods in the car he was driving, and his motion for new trial was properly denied under La. Code Crim. Proc. Ann. art. 851. State v. Farris, 514 So. 2d 519, 1987 La. App. LEXIS 10074 (Sept. 16, 1987).

Element of intent to permanently deprive was not proven by facts which showed the defendant used his sister’s jewelry as collateral for a small loan. State v. McBride, 504 So. 2d 840, 1987 La. LEXIS 8980 (Apr. 6, 1987).

A theft conviction, pursuant to La. Rev. Stat. 14:67, was affirmed where a rational trier of fact could have concluded that the prosecution carried its burden of proving that the defendant committed theft by misappropriating funds with an intent to permanently deprive. State v. Teeter, 504 So. 2d 1036, 1987 La. App. LEXIS 8919 (Mar. 4, 1987).

Defendant’s five year sentence, which was suspended was not excessive because although the defendant was a first time felony offender, the offense involved the breach of a trust by an attorney in his fiduciary capacity while managing client funds, and the sentence was within the statutory range. State v. Banks, 503 So. 2d 529, 1987 La. App. LEXIS 8582 (Feb. 4, 1987), vacated by 503 So. 2d 1007, 1987 La. LEXIS 8873 (La. 1987).

Defendant’s conviction for the theft of currency was supported by evidence showing that defendant claimed to own a car that belonged to another and that defendant accepted a victim’s money for the sale of the car. State v. Olsen, 496 So. 2d 1260, 1986 La. App. LEXIS 7897 (Oct. 15, 1986).

La. Rev. Stat. Ann. § 14:67 is not unconstitutional on its face because when it is read in pari materia with La. Code Crim. Proc. Ann. art. 802, its third offense theft procedure does not deny due process because art. 802 requires that a limiting instruction be given to the jury as to the prior crime evidence. State v. Green, 493 So. 2d 588, 1986 La. LEXIS 7007 (Sept. 8, 1986).

Defendant’s due process rights were violated when jurors were informed of his two prior theft convictions during the guilt-determination phase of his trial because the trial court did not instruct them to refrain from taking the prior theft information into account in deciding defendant’s guilt or innocence. State v. Green, 493 So. 2d 588, 1986 La. LEXIS 7007 (Sept. 8, 1986).

Where defendant took and pawned his sister’s jewelry without her consent, even though she had no objection, his intent to commit theft, as defined by La. Rev. Stat. Ann. § 14:67, was properly inferred from the circumstances of the transaction under former La. Rev. Stat. Ann. § 15:445 (now La. Code Evid. Ann. art. 404), and his conviction was based upon circumstantial evidence, tested by La. Rev. Stat. Ann. § 15:438; such evidence excluded every reasonable hypothesis of innocence so that the jury reasonably rejected the hypothesis of innocence presented by defendant and found him guilty beyond a reasonable doubt. State v. McBride, 492 So. 2d 222, 1986 La. App. LEXIS 7422 (July 11, 1986), reversed by 504 So. 2d 840, 1987 La. LEXIS 8980 (La. 1987).

Where defendant was involved in an ongoing scheme that resulted in the theft of over $1,000,000 from her employer, a sentence of seven years at hard labor pursuant to La. Rev. Stat. Ann. § 14:67 was not constitutionally excessive in violation of La. Const. art. I, § 20. State v. Calamia, 490 So. 2d 428, 1986 La. App. LEXIS 7219 (June 2, 1986).

Evidence was insufficient to support defendant’s conviction for attempted theft of a dog which defendant had taken possession of by agreement in an attempt to mate the dog with defendant’s female dog; agreement negated the element of specific intent to deprive needed to prove the offense of theft. State v. Saucier, 485 So. 2d 584, 1986 La. App. LEXIS 6394 (Mar. 12, 1986).

Pursuant to La. Rev. Stat. Ann. § 14:67, the unauthorized removal of guns from a closed display case clearly constituted an exercise of wrongful dominion or unauthorized control of the object of the theft, satisfying the theft requirement of misappropriation or taking; the fact that the guns were not removed from the store, or even from the general area where they were kept did not control. State v. Brown, 481 So. 2d 665, 1985 La. App. LEXIS 10528 (Dec. 26, 1985), writ of certiorari denied by 488 So. 2d 198, 1986 La. LEXIS 6346 (La. 1986).

Defendant’s conviction for theft of property having a value of over $500 in violation of La. Rev. Stat. Ann. § 14:67 was affirmed the State failed to commence trial within two years where the State carried its burden of proof in establishing an interruption of the prescriptive period established by La. Code Crim. Proc. Ann. art. 578. State v. Robins, 479 So. 2d 612, 1985 La. App. LEXIS 10264 (Nov. 19, 1985).

It was error patent to accept defendant’s guilty plea to middle-grade theft, a violation of La. Rev. Stat. Ann. § 14:67, upon being charged with simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, as middle-grade theft was not a lesser-included offense of simple burglary, and as the guilty plea was to a crime nonresponsive, under La. Code Crim. Proc. Ann. art. 814, to the original information; a guilty plea to a charge that did not conform to the original information was error patent on the face of the record. State v. Taylor, 476 So. 2d 929, 1985 La. App. LEXIS 9828 (Sept. 25, 1985).

Where a friend and defendant came into possession of a negotiable check, through a neighbor that removed it from a mechanical canister at the bank with her own withdrawal, and defendant deposited the check in his personal bank account and later withdrew the funds, there was sufficient evidence to convict defendant of theft over $500. State v. Sam, 473 So. 2d 908, 1985 La. App. LEXIS 8686 (Aug. 2, 1985), writ of certiorari denied by 477 So. 2d 107, 1985 La. LEXIS 9732 (La. 1985), writ of certiorari denied by 476 U.S. 1119, 106 S. Ct. 1980, 90 L. Ed. 2d 662, 1986 U.S. LEXIS 3098, 54 U.S.L.W. 3761 (1986).

Defendant’s conviction for felony theft was not supported by sufficient evidence where the state failed to prove that any money had been taken or that defendant misappropriated funds from his commercial bank account; specifically, there was no evidence that a dishonored check bearing defendant’s name was actually signed by him, or evidence to show to whom the checks that caused the account to be overdrawn were paid. State v. Hoffer, 469 So. 2d 33, 1985 La. App. LEXIS 9392 (Apr. 16, 1985).

Defendant’s conviction under La. Rev. Stat. Ann. § 14:67 of attempted theft of store merchandise was proper where the circumstantial evidence, a “shoplifter” alarm going off as she approached the store exit, her act of fleeing immediately thereafter, and her removal of the coats from under her skirt in an ensuing struggle with the store manager, combined with the inference allowed under former La. Rev. Stat. Ann. § 15:445 (now La. Code Evid. Ann. art. 404), that the circumstances showed defendant’s intent to permanently remove the coats from the store, provided sufficient evidence in support of defendant’s conviction. State v. Effit, 467 So. 2d 856, 1985 La. App. LEXIS 8555 (Apr. 3, 1985).

A jury was entitled to discredit defendant’s claim of intoxication under La. Rev. Stat. Ann. §§ 14:10 and 14:15, and to convict defendant of simple burglary under La. Rev. Stat. Ann. § 14:62 and theft under La. Rev. Stat. Ann. § 14:67, where the state’s witnesses testified that defendant’s actions in trying to remove a child’s car seat and throwing a tool box over a fence were inconsistent with being drunk. State v. Rogers, 464 So. 2d 955, 1985 La. App. LEXIS 8257 (Feb. 12, 1985).

Trial court improperly convicted defendant for theft over $500 by means of fraudulent misrepresentation in violation of La. Rev. Stat. Ann. section 14:67 because the State did not prove that defendant made no effort to effectuate the inmate’s transfer, which was necessary in order to prove that defendant intended to deprive the inmate’s parents of their property. State v. Robinson, 463 So. 2d 663, 1985 La. App. LEXIS 8177 (Jan. 11, 1985).

Defendant’s use of a gun to hijack a car proved his specific intent to permanently deprive the owner, an element of theft La. Rev. Stat. Ann. § 14:67 and therefore of armed robbery under § 14:64, even though the car was subsequently recovered; intent to deprive was inferable under former La. Rev. Stat. Ann. §15:445 (now La. Code Evid. Ann. art. 404). State v. Eason, 460 So. 2d 1139, 1984 La. App. LEXIS 10083 (Dec. 5, 1984), writ of certiorari denied by 463 So. 2d 1317, 1985 La. LEXIS 8056 (La. 1985).

Appeals court affirmed a shoplifter’s conviction and two-year hard labor sentence; the shoplifter acted in complicity (a La. Rev. Stat. Ann. § 14:24 aider and abettor) with others in the shoplifting so the shoplifter was properly charged and convicted based upon the total value of the meat (theft of more than $100 and less than $500 under La. Rev. Stat. Ann. § 14:67) rather than just the shoplifter’s share. State v. Johnson, 453 So. 2d 279, 1984 La. App. LEXIS 8959 (June 6, 1984).

State proved that defendant was guilty of all elements of the crime of theft by fraud of property having a value of more than $100 and less than $500 where the testimony revealed that defendant was inadvertently placed in possession of a paycheck made out to another employee, that he gave that check to a co-worker who cashed the check by fraudulently representing himself to be the person for whom the check was intended, and that defendant and the co-worker divided the money. State v. Gaines, 452 So. 2d 239, 1984 La. App. LEXIS 8847 (May 30, 1984), set aside in part by, remanded in part by 455 So. 2d 1179, 1984 La. LEXIS 9567 (La. 1984).

Sentence of 1 year at hard labor, with sentence suspended and defendant placed on supervised probation for 2 years, subject to the condition that he serve 6 months in the parish jail and that he pay a fine of $1,000 was not excessive where the trial court complied with La. Code Crim. Proc. Ann. art. 894.1 by considering the mitigating factors that defendant had no prior history of delinquency or criminal activity and that imprisonment would entail an excessive hardship to himself and his dependents, and the judge also noted that a lesser sentence would deprecate the seriousness of the offense, that defendant did not act under strong provocation, and that there were no substantial grounds tending to excuse or justify defendant’s conduct. State v. Gaines, 452 So. 2d 239, 1984 La. App. LEXIS 8847 (May 30, 1984), set aside in part by, remanded in part by 455 So. 2d 1179, 1984 La. LEXIS 9567 (La. 1984).

Sufficient evidence was presented pursuant to La. Code Crim. Proc. Ann. art. 821 by the State to prove defendant misappropriated approximately 6,000 gallons of clean usable gasoline, both leaded and unleaded, without the consent of the owner, with the intent to permanently deprive the owner thereof; in addition, the testimony of two eye witnesses to the theft, who testified that they received $1,700.00 and $300.00 respectively, for their part in the transaction, was sufficient to sustain a finding that the value of the stolen property exceeded $500.00 pursuant to La. Rev. Stat. Ann. § 14:67. State v. Sagona, 451 So. 2d 1171, 1984 La. App. LEXIS 8913 (May 30, 1984), writ denied by 456 So. 2d 172, 1984 La. LEXIS 9632 (La. 1984), writ of certiorari denied by 469 U.S. 1213, 105 S. Ct. 1186, 84 L. Ed. 2d 333, 1985 U.S. LEXIS 927, 53 U.S.L.W. 3598 (1985).

Maximum, concurrent sentences for theft of property having a value in excess of 100 dollars but less than 500 dollars and for theft of property having a value greater than 500 dollars, both in violation of La. Rev. Stat. Ann. § 14:67, were not an abuse of discretion or excessive in violation of La. Const. art. I, § 20, because fines and probation failed to deter defendant from further criminal conduct. State v. Smith, 445 So. 2d 156, 1984 La. App. LEXIS 8004 (Feb. 1, 1984).

Under La. Rev. Stat. Ann. § 14:67, the State failed to prove felony theft where the only evidence that showed the amount stolen were inadmissible ledgers prepared after the fact, not in the ordinary course of business, and other hearsay testimony. State v. Russell, 444 So. 2d 271, 1983 La. App. LEXIS 9954 (Dec. 22, 1983).

Despite having several mitigating circumstances that were properly articulated by the trial judge pursuant to La. Code Crim. Proc. Ann. art. 894.1, defendant was properly sentenced to 10 years at hard labor for a felony theft conviction pursuant to La. Rev. Stat. Ann. § 14:67 where he had a history of theft and had been arrested several times before his sentencing. State v. Perry, 444 So. 2d 329, 1983 La. App. LEXIS 10001 (Dec. 22, 1983).

Defendant, who waited for two companions in a car while the companions robbed a store and who was found carrying money stolen from the store, was properly tried as a principal for the armed robbery of a convenience store; evidence was sufficient to support a finding that defendant specifically intended to deprive the victim of the money. State v. Antoine, 444 So. 2d 334, 1983 La. App. LEXIS 9999 (Dec. 22, 1983).

Sentence of six months in the parish prison for misdemeanor theft, a violation of La. Rev. Stat. Ann. § 14:67, was not excessive considering defendant’s prior convictions for the same offense and the unsatisfactory termination of a previous unsupervised probation. State v. Richard, 442 So. 2d 711, 1983 La. App. LEXIS 9664 (Nov. 22, 1983).

Defendant convicted of theft was properly sentenced to the maximum of two years at hard labor where he had a poor employment history and was arrested on a charge of simple burglary while the pre-sentence investigation was being conducted. State v. Maxie, 438 So. 2d 1199, 1983 La. App. LEXIS 9314 (Oct. 12, 1983), writ of certiorari denied by 443 So. 2d 1118, 1984 La. LEXIS 7937 (La. 1984).

Although a stolen car was never recovered, an expert appraiser’s testimony, based on the “book” value and a description of the condition and mileage which was provided to him, was sufficient to establish that the value was over $500. State v. Myles, 432 So. 2d 1018, 1983 La. App. LEXIS 8470 (May 17, 1983).

Concurrent sentences of twelve years each for two counts of burglary, two years for receiving stolen goods, and five years for felony theft, were not excessive where defendant had a juvenile and adult arrest record and was ineligible for probation. State v. Jackson, 432 So. 2d 360, 1983 La. App. LEXIS 8477 (May 17, 1983).

Sentence of six years of imprisonment at hard labor was not excessive for theft of property valued at more than $500 where defendant had previously pled guilty to issuing worthless checks. State v. Brooks, 431 So. 2d 865, 1983 La. App. LEXIS 8441 (May 3, 1983).

Allowing defendant’s prosecution and conviction of theft in violation of La. Rev. Stat. Ann. § 14:67 and malfeasance in office in violation of La. Rev. Stat. Ann. § 14:134 under duplicate bills of information violated defendant’s constitutional guarantee against double jeopardy where the same evidence of defendant’s attempt to fix a DWI ticket was used in both trials. State v. Vaughn, 431 So. 2d 763, 1983 La. LEXIS 10564 (Apr. 18, 1983).

Defendant’s 5-year suspended sentence on a theft charge involving an attempt to fix a ticket with active probation and the special condition that he spend 1 year in the parish jail and a fine of $3,000 with the condition that if he did not pay the fine he would be sentenced to 3 years hard labor, was not grossly disproportionate to the crime. State v. Vaughn, 431 So. 2d 763, 1983 La. LEXIS 10564 (Apr. 18, 1983).

State presented ample evidence that defendant had the active desire to commit a theft in the victim’s residence. State v. Pike, 426 So. 2d 1329, 1983 La. LEXIS 9581 (Jan. 21, 1983).

Defendant’s conviction of nine counts of felony theft was affirmed, but the sentence of five years’ imprisonment at hard labor on each count was vacated because the penalty, imposed on each count, was illegal on five of the counts that did not exceed misappropriation of $500; La. Rev. Stat. Ann. § 14:67 limited imprisonment to not more than two years for misappropriations of less than $500. State v. Dorsey, 411 So. 2d 447, 1982 La. LEXIS 11650 (Mar. 10, 1982).

Supreme court affirmed defendant’s conviction of felony theft; defendant did not have rings with him when he escaped the store, but defendant’s unauthorized removal of the rings from a closed display case constituted an exercise of wrongful dominion or unauthorized control of the rings. State v. White, 404 So. 2d 1202, 1981 La. LEXIS 10430 (Sept. 28, 1981).

Defendant was improperly sentenced to two terms of two years imprisonment at hard labor, to run consecutively; as an offender with a prior conviction, defendant’s proper sentence for theft of property was one single sentence of four years. State v. Bell, 404 So. 2d 974, 1981 La. LEXIS 10437 (Sept. 28, 1981).

Although defendant’s conviction for theft was based entirely upon circumstantial evidence, the conviction was affirmed because, viewing the evidence in the light most favorable to the prosecution, a rational trier of fact could well have concluded beyond a reasonable doubt that every reasonable hypothesis of innocence had been excluded as required by La. Rev. Stat. Ann. § 15:438. State v. Edwards, 400 So. 2d 1370, 1981 La. LEXIS 8592 (July 2, 1981).

In a trial for theft, the state was properly permitted to rely upon the presumption of La. Rev. Stat. Ann. § 15:432 that one in the unexplained possession of recently stolen property was the thief where the trial was a bench trial, defendant was not confronted with the danger of a jury being confused by a presumption, and it was obvious from the record that defendant was found guilty on the basis of the overwhelming evidence against him; defendant’s motions for acquittal were properly denied. State v. Strickland, 398 So. 2d 1062, 1981 La. LEXIS 8059 (May 18, 1981).

Where a former investigator had offered to fix DWI tickets for money, a trial court’s order quashing a theft indictment was reversed because such conduct fell squarely under the statute’s prohibition of obtaining money by false representations. State v. Hardy, 376 So. 2d 131, 1979 La. LEXIS 7110 (Oct. 8, 1979).

Under the totality of the facts, and of the instructions given by the trial court in defendant’s trial for theft of an automobile, neither the jury-instruction nor the prosecutor’s argument that addressed the statutory presumption under La. Rev. Stat. Ann. § 15:432, had the unconstitutional effect of informing the jury that it could convict defendant without proof beyond a reasonable doubt of the essential elements of a theft set forth at La. Rev. Stat. Ann.§ 14:67 that defendant (a) had taken or misappropriated the automobile (b) with the specific intent to permanently deprive its owner of it, (c) without the consent of the owner. State v. Bell, 373 So. 2d 184, 1979 La. LEXIS 6859 (June 25, 1979).

Because La. Rev. Stat. Ann. § 14:67 provides that a theft took place once a person took something of value that belonged to another, without consent and with the intent to permanently deprive, when the accused put a jar lid into her purse, the theft occurred at the moment of the taking, if she had the requisite intent; the fact that she later “ditched” the lid was irrelevant and in fact would be an incriminating factor. Brown v. Hartford Ins. Co., 370 So. 2d 179, 1979 La. App. LEXIS 3953 (Apr. 11, 1979).

Defendant’s placing the items of another into a box at a retail establishment, for the purpose of others “buying” the box without the owners knowledge of the items hidden inside, constituted a theft under La. Rev. Stat. Ann. § 14:67, without regard to whether or not there was a physical movement of the items or whether defendant had accomplished the taking by himself or through the agency of others. State v. Victor, 368 So. 2d 711, 1979 La. LEXIS 6100 (Mar. 5, 1979).

Theft occurs when the thing is taken, although it may remain in the possession of the thief for only seconds, where, under La. Rev. Stat. Ann. § 14:67, it is the essence of theft that the thief must have acquired control of the property. State v. Victor, 368 So. 2d 711, 1979 La. LEXIS 6100 (Mar. 5, 1979).

Defendant’s conviction for theft of more than $500 in value was null because defendant was tried before a jury of 12 persons instead of a jury of six persons. State v. Nedds, 364 So. 2d 588, 1978 La. LEXIS 5432 (Nov. 13, 1978), overruled by State v. Jones, La. 2005-0226, 922 So. 2d 508, 2006 La. LEXIS 654 (La. Feb. 22, 2006).

In defendant’s trial in Orleans Parish for forgery and theft, the trial court properly granted defendant’s motion to quash and dismiss the forgery counts for lack of venue but improperly granted the motion to quash and dismiss the theft count for lack of venue, where defendant obtained a cashier’s check from a bank in New Orleans, where the check was made payable to others, where defendant forged the payees’ names and deposited the check in his own account in a Baton Rouge bank, where there was no evidence that defendant forged the check in Orleans Parish, and where a substantial element of the theft offense occurred when, after endorsement and deposit in the Baton Rouge bank, the check was presented to the New Orleans bank for payment. State v. Frank, 355 So. 2d 912, 1978 La. LEXIS 7253 (Mar. 6, 1978).

Whenever enhanced penalties are provided for a subsequent offense, whether with regard to multiple-offender statutes or to driving-while-intoxicated or other statutes creating a greater degree of criminal liability for a repeat offense, in order to be available for imposition of a greater punishment as a subsequent offender, the prior convictions must precede the commission of the principal offense, that is, the latest prosecution in point of time. State v. Neal, 347 So. 2d 1139, 1977 La. LEXIS 6274 (July 1, 1977).

Where the only fraudulent misrepresentation shown to have occurred was the placing of a telephone call that conveyed false information and the identity of the person who made that call was an essential element of the crime charged, the fact that the caller ordered that the flowers be delivered to defendant’s home did not support a reasonable inference that defendant made the calls and there was no evidence that defendant made the call. State v. Shores, 334 So. 2d 193, 1976 La. LEXIS 4339 (June 21, 1976).

Defendant’s conviction for theft under La. Rev. Stat. Ann. § 14:67 constituted a felony as contemplated by La. Code Crim. Proc. Ann. art. 933(3) because it was punishable by imprisonment, with or without hard labor, for not more than two years; hence, the Supreme Court of Louisiana had jurisdiction to hear defendant’s appeal but nevertheless affirmed the conviction and sentence, finding no errors patent on the record and no other errors subject to review. State v. Jack, 332 So. 2d 464, 1976 La. LEXIS 4243 (May 17, 1976).

Evidence was sufficient to sustain defendant’s conviction for theft where defendant negotiated to purchase a car from a dealership and then left the state without paying for the car. State v. Williams, 323 So. 2d 801, 1975 La. LEXIS 4173 (Dec. 8, 1975).

Defendant’s conviction for attempted theft and his sentence were reversed because the verdict failed to state the dollar amount of the property that was taken; defendant could not be sentenced under the verdict because the verdict was insufficient to identify the appropriate sentence to be imposed. State v. White, 315 So. 2d 301, 1975 La. LEXIS 4935 (June 23, 1975).

Insured was covered by the “loss from theft” provision in his comprehensive automobile policy where a man expressed interest in buying the car, wrote a check unsupported by sufficient funds, and took the car. Gomez v. Security Ins. Co., 314 So. 2d 747, 1975 La. App. LEXIS 3541 (June 17, 1975).

A sentence for theft of less than $100 under La. Rev. Stat. Ann. § 14:67 was reversed because the sentence included a fine that exceeded $500 and an alternative prison sentence that exceeded six months in prison. State v. Garity, 280 So. 2d 214, 1973 La. LEXIS 6185 (June 29, 1973).

Theft information that misidentified the owner of the stolen property did not vitiate the conviction, because the identity of the owner was not an element of the offense, so long as the property was not owned by defendant. State v. Rossi, 273 So. 2d 265, 1973 La. LEXIS 5916 (Feb. 19, 1973).

Where defendant, who was not a student at a university, was denied admission to a university football game after he presented to a stadium attendant a non-transferable student identification card that defendant had borrowed from the actual owner of the card; defendant’s conduct did not constitute an attempted theft of entertainment services. State v. McIntyre, 263 LA. 803, 269 So. 2d 448, 1972 La. LEXIS 5419 (Nov. 6, 1972).

In order to convict defendant for theft of a welding machine that was in the possession of a lessee, it was unnecessary to prove that the machine was taken without the consent of the owner, only that it was taken from its rightful possessor. State v. McClanahan, 262 LA. 138, 262 So. 2d 499, 1972 La. LEXIS 5914 (May 18, 1972).

Funds of a partnership are not owned by the partners who constitute it, and a partnership in Louisiana is a legal entity included within “another,” in the contemplation of La. Rev. Stat. Ann. § 14:67; it was therefore a theft under § 14:67 for a partner to misappropriate partnership funds. State v. Morales, 256 LA. 940, 240 So. 2d 714, 1970 La. LEXIS 3425 (Nov. 9, 1970).

Defendant facing a sentence of hard labor on the charge of theft of property in violation of La. Rev. Stat. Ann. § 14:67 was entitled to a 5-person jury under La. Const. 1921, art. 7, § 41 (now La. Const. art. I, § 17), and was not guaranteed a 12-person jury by U.S. Const. amend. VI. State v. Dunn, 254 LA. 425, 223 So. 2d 856, 1969 La. LEXIS 2863 (June 9, 1969), appeal dismissed by 399 U.S. 520, 90 S. Ct. 2230, 26 L. Ed. 2d 775, 1970 U.S. LEXIS 1264 (1970).

With respect to defendant’s convictions for property theft in violation of La. Rev. Stat. Ann. § 14:67, defendants were entitled to a new trial where they were deprived of a jury trial during the original proceedings. State v. Orr, 253 LA. 752, 219 So. 2d 775, 1969 La. LEXIS 3155 (Feb. 24, 1969).

Administrator of unclaimed funds was guilty of theft, in violation of La. Rev. Stat. Ann. § 14:67, for consuming the interest earned because the State had inchoate rights in such funds and the income earned thereon, under former La. Civ. Code Ann. arts. 498 (now La. Civ. Code Ann. art. 482), 499 (now La. Civ. Code Ann. art. 483), 545 (now La. Civ. Code Ann. art. 551), and 929 (now La. Civ. Code Ann. art. 902). State v. Hagerty, 251 LA. 477, 205 So. 2d 369, 1967 La. LEXIS 2328 (Dec. 11, 1967), writ of certiorari denied by 391 U.S. 935, 88 S. Ct. 1848, 20 L. Ed. 2d 855, 1968 U.S. LEXIS 1574 (1968).

Where an insured’s business truck was damaged when an employee of the insured used the truck while intoxicated for his personal business, the damage caused by the employee was not covered under a comprehensive policy issued by the insurer; evidence established that the employee had not intended to permanently deprive the insured of the truck. Ducote v. United States Fidelity & Guaranty Co., 241 LA. 677, 130 So. 2d 649, 1961 La. LEXIS 585 (May 29, 1961).

An insured business was not entitled to recover under an automobile policy insuring against theft and malicious mischief after an employee, without permission, took the insured’s truck and drove it on a venture of his own because the employee did not intend to permanently deprive the insured of the vehicle or to damage thereto; the court explained that under La. Rev. Stat. Ann. § 14:67, an intention to permanently deprive the owner of the item taken was an essential element of theft, and that under La. Rev. Stat. Ann. § 14:56, an intent to do damage was an essential element of the offense of malicious mischief. Ducote v. United States Fidelity & Guaranty Co., 125 So. 2d 176, 1960 La. App. LEXIS 1254 (Dec. 5, 1960), affirmed by 241 LA. 677, 130 So. 2d 649, 1961 La. LEXIS 585 (1961).

To constitute theft, an intent to deprive the other permanently of whatever may be the subject of the misappropriation or taking is essential; in civil matters, as distinguished from criminal matters, there is no requirement that circumstantial evidence must exclude every other hypothesis, but the rule prevails that proof is only required to a legal certainty and by a preponderance of the evidence. Holder v. Lockwood, 92 So. 2d 768, 1957 La. App. LEXIS 651 (Feb. 5, 1957).

Where the purchase of an automobile was procured by a theft by a imposter, said imposter could not pass on valid title; between the subsequent buyer and the creditor, the latter was entitled to possession. Port Finance Co. v. Ber, 45 So. 2d 404, 1950 La. App. LEXIS 538 (Mar. 27, 1950), overruled by Jeffrey Motor Co. v. Higgins, 230 LA. 857, 89 So. 2d 369, 1956 La. LEXIS 1469, 1956 La. LEXIS 1470 (1956).

••• Receiving Stolen Property

•••• General Overview. — La. Code Crim. Proc. Ann. art. 482’s provision for concurrent convictions for theft and possession of stolen goods seemed more persuasive authority than the Court of Appeal of Louisiana, Second Circuit’s assertion that the concurrent convictions are essentially null and void. State v. Peden, 875 So. 2d 934, 2004 La. App. LEXIS 1372 (May 26, 2004).

It was apparent from La. Rev. Stat. Ann. §§ 14:67 and 14:2(2) that incorporeals could be the subject of a theft and could be received and possessed, so defendant could be convicted of illegal possession of a stolen thing for knowingly receiving an improper credit on his utility bill. State v. Jones, 544 So. 2d 1209, 1989 La. App. LEXIS 1049 (May 24, 1989).

Where defendant pleaded guilty to the illegal possession of stolen credit cards under La. Rev. Stat. Ann. § 14:69 in Jefferson Parish, double jeopardy barred his prosecution for theft under La. Rev. Stat. Ann. § 14:67 in Orleans Parish because it arose out of the same incident. State v. Jacobi, 516 So. 2d 194, 1987 La. App. LEXIS 10765 (Nov. 17, 1987).

• Accessories

•• Aiding & Abetting. — Appeals court affirmed a shoplifter’s conviction and two-year hard labor sentence; the shoplifter acted in complicity (a La. Rev. Stat. Ann. § 14:24 aider and abettor) with others in the shoplifting so the shoplifter was properly charged and convicted based upon the total value of the meat (theft of more than $100 and less than $500 under La. Rev. Stat. Ann. § 14:67) rather than just the shoplifter’s share. State v. Johnson, 453 So. 2d 279, 1984 La. App. LEXIS 8959 (June 6, 1984).

• Arrests

•• Warrantless Arrest. — Although a police officer did not have probable cause to arrest defendant based on an anonymous tip that defendant was seen in a car near a store where jewelry was stolen, the officer obtained probable cause to make a warrantless arrest when defendant jumped from another car and dropped the stolen jewelry. State v. La Garde, 311 So. 2d 890, 1975 La. LEXIS 5092 (Apr. 24, 1975).

• Accusatory Instruments

•• Indictments

••• General Overview. — Trial court did not err in quashing portions of counts charging defendant with felony theft by the misappropriation of state money, because the indictment and bill of particulars disclosed a lack of an essential element of the crime of theft; except for the theft of pine seedlings, there were no allegations that indicated that defendant took equipment or items with the intent to permanently deprive the State of its property. State v. Odom, 861 So. 2d 187, 2003 La. App. LEXIS 1901 (June 27, 2003).

•• Informations

••• General Overview. — Bill of information charging an individual with felony theft, a violation of La. Rev. Stat. Ann. § 14:67 was properly quashed because the prosecution failed to demonstrate any exempted time periods that permitted the failure to commence trial within two years of the date of the information as required by La. Code Crim. Proc. art. 578. State v. McDonald, 718 So. 2d 542, 1998 La. App. LEXIS 2436 (Aug. 19, 1998).

It was error patent to accept defendant’s guilty plea to middle-grade theft, a violation of La. Rev. Stat. Ann. § 14:67, upon being charged with simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, as middle-grade theft was not a lesser-included offense of simple burglary, and as the guilty plea was to a crime nonresponsive, under La. Code Crim. Proc. Ann. art. 814, to the original information; a guilty plea to a charge that did not conform to the original information was error patent on the face of the record. State v. Taylor, 476 So. 2d 929, 1985 La. App. LEXIS 9828 (Sept. 25, 1985).

•• Multiplicity

••• General Overview. — Twenty separate thefts from the same victim could be aggregated in a single bill of information, and the defendant’s sentence beyond the statutory maximum did not constitute multiple punishment for the same offense under the double jeopardy clause of the United States Constitution. State v. Joles, 492 So. 2d 490, 1986 La. LEXIS 6766 (June 23, 1986), writ of certiorari denied by 479 U.S. 1056, 107 S. Ct. 933, 93 L. Ed. 2d 984, 1987 U.S. LEXIS 365, 55 U.S.L.W. 3494 (1987).

• Preliminary Proceedings

•• Entry of Pleas

••• General Overview. — Where defendant was charged with burglary, but entered a plea of guilty to theft of things valued $500 or more, his conviction was reversed on appeal. Defendant could not plead guilty to a crime with which he was not charged. State v. Roark, 870 So. 2d 528, 2004 La. App. LEXIS 833 (Apr. 7, 2004).

Where defendant stole a cash register and $100 in cash, and pleaded guilty to felony theft, his sentence of eight years at hard labor was not constitutionally excessive. State v. Thomas, 867 So. 2d 999, 2004 La. App. LEXIS 494 (Mar. 5, 2004).

• Eyewitness Identification

•• Fair Identification Requirement. — In defendant’s trial for two counts of theft, the identifications were not suggestive, they were reliable, and that the trial court did not err in denying the motion to suppress identifications where both victims identified defendant from a photographic lineup and all six photographs were of black men of approximately the same age, who had short haircuts and facial hair, and similarly shaped noses and lips. State v. Smith, 864 So. 2d 811, 2003 La. App. LEXIS 3656 (Dec. 30, 2003), writ denied by La. 2004-0380, 876 So. 2d 830, 2004 La. LEXIS 2210 (La. June 25, 2004), writ denied by La. 2004-0419, 876 So. 2d 830, 2004 La. LEXIS 2213 (La. June 25, 2004).

• Pretrial Motions & Procedures

•• Speedy Trial

••• Excludable Time Periods. — Defendant’s conviction for theft of property having a value of over $500 in violation of La. Rev. Stat. Ann. § 14:67 was affirmed the State failed to commence trial within two years where the State carried its burden of proof in establishing an interruption of the prescriptive period established by La. Code Crim. Proc. Ann. art. 578. State v. Robins, 479 So. 2d 612, 1985 La. App. LEXIS 10264 (Nov. 19, 1985).

• Double Jeopardy

•• Attachment Jeopardy. — Allowing defendant’s prosecution and conviction of theft in violation of La. Rev. Stat. Ann. § 14:67 and malfeasance in office in violation of La. Rev. Stat. Ann. § 14:134 under duplicate bills of information violated defendant’s constitutional guarantee against double jeopardy where the same evidence of defendant’s attempt to fix a DWI ticket was used in both trials. State v. Vaughn, 431 So. 2d 763, 1983 La. LEXIS 10564 (Apr. 18, 1983).

•• Double Jeopardy Protection

••• Convictions. — La. Code Crim. Proc. Ann. art. 482’s provision for concurrent convictions for theft and possession of stolen goods seemed more persuasive authority than the Court of Appeal of Louisiana, Second Circuit’s assertion that the concurrent convictions are essentially null and void. State v. Peden, 875 So. 2d 934, 2004 La. App. LEXIS 1372 (May 26, 2004).

••• Tests. — Under both the Blockberger, and “same evidence” tests, the prosecution of defendant for the unauthorized practice of law, and for theft, violated the double jeopardy provisions of the U.S. and Louisiana Constitutions, where the same facts that were used to prove theft, proved unauthorized practice of law, and proof of the latter did not require proof of any other facts, where defendant represented himself as an attorney, and took money from a client’s wife under the pretense that he would perform legal work for her husband’s benefit. State v. Gibson, 867 So. 2d 793, 2004 La. App. LEXIS 289 (Feb. 4, 2004).

• Juries & Jurors

•• Size of Jury

••• General Overview. — Theft is a crime punishable by imprisonment with or without hard labor; therefore, a six-person jury is required. State v. Brown, 849 So. 2d 566, 2003 La. App. LEXIS 1348 (May 9, 2003).

Defendant facing a sentence of hard labor on the charge of theft of property in violation of La. Rev. Stat. Ann. § 14:67 was entitled to a 5-person jury under La. Const. 1921, art. 7, § 41 (now La. Const. art. I, § 17), and was not guaranteed a 12-person jury by U.S. Const. amend. VI. State v. Dunn, 254 LA. 425, 223 So. 2d 856, 1969 La. LEXIS 2863 (June 9, 1969), appeal dismissed by 399 U.S. 520, 90 S. Ct. 2230, 26 L. Ed. 2d 775, 1970 U.S. LEXIS 1264 (1970).

• Trials

•• Burdens of Proof

••• Prosecution. — Pursuant to La. Rev. Stat. Ann. § 15:438, the evidence at trial was sufficient to exclude every reasonable hypothesis of innocence and a rational trier of fact, viewing the evidence in the light most favorable to the prosecution, could have found beyond a reasonable doubt that defendant committed the theft of property with a value of $500 or more offense; it was undisputed that defendant deposited the checks that came up short and even though checks were deposited in the bank, there was no record that the checks were processed as payments to the hotel. State v. Echeverria, 862 So. 2d 163, 2003 La. App. LEXIS 3262 (Nov. 25, 2003).

•• Defendant’s Rights

••• Right to Jury Trial

•••• General Overview. — With respect to defendant’s convictions for property theft in violation of La. Rev. Stat. Ann. § 14:67, defendants were entitled to a new trial where they were deprived of a jury trial during the original proceedings. State v. Orr, 253 LA. 752, 219 So. 2d 775, 1969 La. LEXIS 3155 (Feb. 24, 1969).

••• Right to Presence at Trial. — No reversible error was committed when a court violated La. Code Crim. Proc. Ann. Art. 831(3) by meeting in chambers with a frightened juror in the presence of counsel, but in the absence of the individual on trial for felony theft in violation of La. Rev. Stat. Ann. § 14:67(B)(2), because the accused’s counsel had an opportunity to question the juror, the accused’s counsel deemed the juror capable, and the accused’s presence would likely have forestalled inquiry into the juror’s emotionally charged but generalized and ultimately unfounded concerns. State v. Hampton, 737 So. 2d 699, 1999 La. LEXIS 1600 (May 28, 1999).

•• Pretrial Publicity. — In a case in which a defendant was convicted of murder while committing or attempting to commit armed robbery and sentenced to death, his motion for change of venue was denied; the publicity in the case was no greater than in other cases of a similar nature and the defendant had not borne his burden of proving a sound reason for a change of venue as required by La. Code Crim. Proc. Ann. art. 622. State v. Foy, 278 So. 2d 38, 1973 La. LEXIS 5709 (May 7, 1973).

• Scienter

•• Specific Intent. — Defendant was wrongly convicted of attempted theft for cashing pre-signed checks on an account held in her live-in boyfriend’s name because the evidence established that the boyfriend had a custom of letting her cash his checks for household expenses; the State failed to establish that defendant had the specific intent to permanently deprive the victim or misappropriate his funds without his consent. State v. Fuqua, 558 So. 2d 740, 1990 La. App. LEXIS 593 (Mar. 14, 1990), writ of certiorari denied by 565 So. 2d 442, 1990 La. LEXIS 1699 (La. 1990).

Defendant’s theft conviction under La. Rev. Stat. Ann. § 14:67 could not stand because there was no evidence of criminal intent, as required by § 14:67; the evidence demonstrated that defendant took the homeowner’s check in good faith and no subsequent bad faith was shown where it was likely that the parties were engaged in a contractual dispute. State v. Crosby, 515 So. 2d 570, 1987 La. App. LEXIS 10414 (Oct. 14, 1987), limited by State v. Clower, La. App. 30745, 715 So. 2d 101, 1998 La. App. LEXIS 1616 (La.App. 2 Cir. June 24, 1998).

Where defendant took and pawned his sister’s jewelry without her consent, even though she had no objection, his intent to commit theft, as defined by La. Rev. Stat. Ann. § 14:67, was properly inferred from the circumstances of the transaction under former La. Rev. Stat. Ann. § 15:445 (now La. Code Evid. Ann. art. 404), and his conviction was based upon circumstantial evidence, tested by La. Rev. Stat. Ann. § 15:438; such evidence excluded every reasonable hypothesis of innocence so that the jury reasonably rejected the hypothesis of innocence presented by defendant and found him guilty beyond a reasonable doubt. State v. McBride, 492 So. 2d 222, 1986 La. App. LEXIS 7422 (July 11, 1986), reversed by 504 So. 2d 840, 1987 La. LEXIS 8980 (La. 1987).

Defendant’s use of a gun to hijack a car proved his specific intent to permanently deprive the owner, an element of theft La. Rev. Stat. Ann. § 14:67 and therefore of armed robbery under § 14:64, even though the car was subsequently recovered; intent to deprive was inferable under former La. Rev. Stat. Ann. §15:445 (now La. Code Evid. Ann. art. 404). State v. Eason, 460 So. 2d 1139, 1984 La. App. LEXIS 10083 (Dec. 5, 1984), writ of certiorari denied by 463 So. 2d 1317, 1985 La. LEXIS 8056 (La. 1985).

Defendant, who waited for two companions in a car while the companions robbed a store and who was found carrying money stolen from the store, was properly tried as a principal for the armed robbery of a convenience store; evidence was sufficient to support a finding that defendant specifically intended to deprive the victim of the money. State v. Antoine, 444 So. 2d 334, 1983 La. App. LEXIS 9999 (Dec. 22, 1983).

• Jury Instructions

•• Particular Instructions

••• General Overview. — In defendant’s trial for two counts of theft, the trial court did not err by giving the instruction on flight where the court was merely reminding the jurors of their duty to review all of the evidence presented and to draw therefrom whatever inference that they thought proper; the court did not force the jurors to choose between two inferences but merely stated that a jury must either consider that evidence introduced was probative of defendant’s guilt or that it was not. State v. Smith, 864 So. 2d 811, 2003 La. App. LEXIS 3656 (Dec. 30, 2003), writ denied by La. 2004-0380, 876 So. 2d 830, 2004 La. LEXIS 2210 (La. June 25, 2004), writ denied by La. 2004-0419, 876 So. 2d 830, 2004 La. LEXIS 2213 (La. June 25, 2004).

La. Rev. Stat. Ann. § 14:67 is not unconstitutional on its face because when it is read in pari materia with La. Code Crim. Proc. Ann. art. 802, its third offense theft procedure does not deny due process because art. 802 requires that a limiting instruction be given to the jury as to the prior crime evidence. State v. Green, 493 So. 2d 588, 1986 La. LEXIS 7007 (Sept. 8, 1986).

Defendant’s due process rights were violated when jurors were informed of his two prior theft convictions during the guilt-determination phase of his trial because the trial court did not instruct them to refrain from taking the prior theft information into account in deciding defendant’s guilt or innocence. State v. Green, 493 So. 2d 588, 1986 La. LEXIS 7007 (Sept. 8, 1986).

••• Lesser Included Offenses. — Contrary to defendant’s argument, the evidence was not sufficient to support a jury instruction of manslaughter in defendant’s murder trial as the evidence supported the conclusion that the murder was committed in the process of a robbery of the victim, not theft. State v. Goodley, 820 So. 2d 478, 2002 La. LEXIS 2166 (June 21, 2002).

• Sentencing

•• Alternatives

••• Probation

•••• General Overview. — Defendant was improperly denied parole because parole was not prohibited under La. Rev. Stat. Ann. § 14:67 and pursuant to the multiple offender statute, La. Rev. Stat. Ann. § 15:529.1, defendant should not have received a sentence without benefit of probation or suspension of sentence. State v. Johnson, 551 So. 2d 16, 1989 La. App. LEXIS 1659 (Sept. 28, 1989).

•• Appeals

••• General Overview. — Defendant’s sentence after being convicted of theft in the amount of more than $500 was proper where it was not excessive in violation of La. Const. art. I, § 20, the sentence was near the lower end of the statutory range under La. Rev. Stat. Ann. § 14:67(B)(1), and was further supported by the record. State v. Jefferson, 866 So. 2d 931, 2004 La. App. LEXIS 49 (Jan. 27, 2004), writ denied by La. 2004-0727, 882 So. 2d 1166, 2004 La. LEXIS 2862 (La. Sept. 24, 2004).

Where only the order indicated that defendant’s sentence was to be served at hard labor, the sentence was modified to reflect the transcript, which stated five years imprisonment; La. Rev. Stat. Ann. § 14:67 did not require that the sentence be served at hard labor. State v. Terrase, 841 So. 2d 947, 2003 La. App. LEXIS 463 (Feb. 25, 2003).

Defendant’s sentence of life imprisonment at hard labor without benefit of parole, probation, or suspension of sentence pursuant to La. Rev. Stat. Ann. § 15:529.1A(1)(b)(ii) as a third felony habitual offender following his conviction for theft by misappropriating or taking over $500 in violation of La. Rev. Stat. Ann. § 14:67 was unconstitutionally excessive where none of defendant’s crimes involved a dangerous weapon, he returned $693 of the $1000 taken, defendant’s parole and probation officer recommended a sentence of 10 years, the victim expressed hope that defendant could be rehabilitated, and defendant’s former employer considered defendant to be a good employee. State v. Hayes, 739 So. 2d 301, 1999 La. App. LEXIS 2122 (June 25, 1999), writ denied by La. 1999-2136, 764 So. 2d 955, 2000 La. LEXIS 1865 (La. June 16, 2000).

More than amply justification was found in the record for imposition of the maximum sentence against defendant by the trial court on a conviction for violation of La. Rev. Stat. Ann. § 14:67. Defendant was a third-time felony offender, he absconded when given the change to be released from incarceration on bond to facilitate restitution, and he had been unable to satisfactorily complete several probationary periods. State v. Morris, 525 So. 2d 1247, 1988 La. App. LEXIS 1160 (May 17, 1988).

Where defendant pleaded guilty to seven counts of felony theft, a sentence of nine years at hard labor was not grossly disproportionate to the severity of the crimes. State v. Smith, 457 So. 2d 1282, 1984 La. App. LEXIS 9658 (Oct. 10, 1984).

Maximum, concurrent sentences for theft of property having a value in excess of 100 dollars but less than 500 dollars and for theft of property having a value greater than 500 dollars, both in violation of La. Rev. Stat. Ann. § 14:67, were not an abuse of discretion or excessive in violation of La. Const. art. I, § 20, because fines and probation failed to deter defendant from further criminal conduct. State v. Smith, 445 So. 2d 156, 1984 La. App. LEXIS 8004 (Feb. 1, 1984).

•• Consecutive Sentences. — Sentences imposed for armed robbery and theft were not unconstitutionally excessive because a trial court considered the criteria required under La. Code Crim. Proc. Ann. art. 894.1, and the sentences imposed were within the applicable ranges; although the trial court erred by failing to reference La. Code Crim. Proc. Ann. art. 883 when imposing consecutive sentences, the error was harmless because the record supported the trial court’s decision based on the fact that defendant used cruelty against an elderly victim and a co-conspirator, defendant directed the use of a weapon during the crime, defendant was a fourth felony offender, defendant had been previously convicted of armed robbery, and defendant was the mastermind of the crime. State v. Asad, 870 So. 2d 455, 2004 La. App. LEXIS 821 (Apr. 7, 2004).

•• Cruel & Unusual Punishment. — Sentences imposed for armed robbery and theft were not unconstitutionally excessive because a trial court considered the criteria required under La. Code Crim. Proc. Ann. art. 894.1, and the sentences imposed were within the applicable ranges; although the trial court erred by failing to reference La. Code Crim. Proc. Ann. art. 883 when imposing consecutive sentences, the error was harmless because the record supported the trial court’s decision based on the fact that defendant used cruelty against an elderly victim and a co-conspirator, defendant directed the use of a weapon during the crime, defendant was a fourth felony offender, defendant had been previously convicted of armed robbery, and defendant was the mastermind of the crime. State v. Asad, 870 So. 2d 455, 2004 La. App. LEXIS 821 (Apr. 7, 2004).

Defendant’s sentence after being convicted of theft in the amount of more than $500 was proper where it was not excessive in violation of La. Const. art. I, § 20, the sentence was near the lower end of the statutory range under La. Rev. Stat. Ann. § 14:67(B)(1), and was further supported by the record. State v. Jefferson, 866 So. 2d 931, 2004 La. App. LEXIS 49 (Jan. 27, 2004), writ denied by La. 2004-0727, 882 So. 2d 1166, 2004 La. LEXIS 2862 (La. Sept. 24, 2004).

Imprisonment at hard labor for nine years on each count of two counts of theft to run consecutively was not constitutionally excessive where defendant induced two elderly and vulnerable men to withdraw $27,000 from their banks and give it to him, he stole one victim’s diamond ring, and fled the jurisdiction after committing the crimes; defendant also had a lengthy criminal history involving prior convictions for similar conduct. State v. Smith, 864 So. 2d 811, 2003 La. App. LEXIS 3656 (Dec. 30, 2003), writ denied by La. 2004-0380, 876 So. 2d 830, 2004 La. LEXIS 2210 (La. June 25, 2004), writ denied by La. 2004-0419, 876 So. 2d 830, 2004 La. LEXIS 2213 (La. June 25, 2004).

Where the trial judge observed that defendant had only recently been released from juvenile detention for a similar crime, the trial judge did not abuse his discretion in imposing a five-year sentence for defendant’s conviction of theft of property valued over $500; the sentence was well within the statutorily permitted range for the crime committed and defendant made no attempt to bring to the court’s attention any factors in mitigation. State v. Brown, 849 So. 2d 566, 2003 La. App. LEXIS 1348 (May 9, 2003).

Where defendant was sentenced to one year consecutive terms after his conviction for several counts of felony theft, the sentence imposed was not unconstitutionally excessive where the evidence showed that the trial judge considered defendant’s age, lack of criminal record, and the severe hardship imposed upon the victims; moreover, the sentence imposed was within applicable range for a theft conviction. State v. Woodward, 844 So. 2d 236, 2003 La. App. LEXIS 709 (Mar. 25, 2003).

Defendant’s 30-year sentence on resentencing after being found guilty of theft and being adjudicated as a third felony offender was proper where the sentence was not unconstitutionally excessive, and was tailored to his culpability, the gravity of the offense, and the circumstances of the case; the prior sentence of life imprisonment was disproportionate to the harm done and shocked one’s sense of justice. State v. Hayes, 845 So. 2d 542, 2003 La. App. LEXIS 510 (Mar. 5, 2003), writ denied by La. 2004-0047, 888 So. 2d 860, 2004 La. LEXIS 3832 (La. Dec. 17, 2004).

Where only the order indicated that defendant’s sentence was to be served at hard labor, the sentence was modified to reflect the transcript, which stated five years imprisonment; La. Rev. Stat. Ann. § 14:67 did not require that the sentence be served at hard labor. State v. Terrase, 841 So. 2d 947, 2003 La. App. LEXIS 463 (Feb. 25, 2003).

Defendant could not claim ignorance or mistake when he admitted to taking the truck bed cover that belonged to another person; sentence trial court imposed of 18 months was excessive after defendant pleaded guilty to theft, as the trial court was not aware defendant had just completed chemotherapy and would continue to require medical testing, and the matter was remanded for sentencing. State v. Alvey, 839 So. 2d 395, 2003 La. App. LEXIS 172 (Jan. 29, 2003).

Defendant’s sentence of six years at hard labor for theft, a violation of La. Rev. Stat. Ann. § 14:67, was not excessive where the sentence was within the sentencing guidelines, defendant had an extensive criminal record, and where the victim would likely never be reimbursed for the stolen materials. State v. Bailey, 549 So. 2d 414, 1989 La. App. LEXIS 1586 (Sept. 5, 1989).

Where defendant was involved in an ongoing scheme that resulted in the theft of over $1,000,000 from her employer, a sentence of seven years at hard labor pursuant to La. Rev. Stat. Ann. § 14:67 was not constitutionally excessive in violation of La. Const. art. I, § 20. State v. Calamia, 490 So. 2d 428, 1986 La. App. LEXIS 7219 (June 2, 1986).

Sentence of six months in the parish prison for misdemeanor theft, a violation of La. Rev. Stat. Ann. § 14:67, was not excessive considering defendant’s prior convictions for the same offense and the unsatisfactory termination of a previous unsupervised probation. State v. Richard, 442 So. 2d 711, 1983 La. App. LEXIS 9664 (Nov. 22, 1983).

Concurrent sentences of twelve years each for two counts of burglary, two years for receiving stolen goods, and five years for felony theft, were not excessive where defendant had a juvenile and adult arrest record and was ineligible for probation. State v. Jackson, 432 So. 2d 360, 1983 La. App. LEXIS 8477 (May 17, 1983).

Sentence of six years of imprisonment at hard labor was not excessive for theft of property valued at more than $500 where defendant had previously pled guilty to issuing worthless checks. State v. Brooks, 431 So. 2d 865, 1983 La. App. LEXIS 8441 (May 3, 1983).

Defendant was not entitled to relief from his sentences of five years on a charge of simple burglary and two years on a charge of theft of an amount more than $500; although the trial court did not consider the statutory sentencing guidelines pursuant to La. Code Crim. Proc. Ann. art. 894.1, there was no substantial possibility that defendant’s sentences were excessive where they were entered pursuant to a plea bargain, were well within the statutory limits, and were to run concurrently. State v. Vallare, 430 So. 2d 1336, 1983 La. App. LEXIS 8373 (Apr. 13, 1983).

•• Forfeitures

••• General Overview. — Violations of the Louisiana Seizure and Controlled Dangerous Substances Property Forfeiture Act of 1989, La. Rev. Stat. 40:2601 et seq, were not Racketeer Influenced and Corrupt Organizations Act (RICO), 18 U.S.C.S. § 1961 et seq., predicate offenses, and to the extent that the arrestee alleged that defendants’ conduct violated La. Rev. Stat. 14:67, theft by misappropriation, theft by misappropriation was not a state law predicate offense under RICO. Ennis v. Edwards, 2003 U.S. Dist. LEXIS 4445 (Mar. 24, 2003).

•• Guidelines

••• General Overview. — Five-year sentence for the theft of several thousand bushels of soybeans in violation of La. Rev. Stat. Ann. § 14:67 was proper where over 100 farmers were impacted by the crime, and the trial court complied with the guidelines of La. Code Crim. Proc. Ann. art. 894.1 and imposed less than the maximum sentence allowed. State v. Mitchell, 482 So. 2d 1082, 1986 La. App. LEXIS 6074 (Feb. 5, 1986), writ of certiorari denied by 487 So. 2d 437, 1986 La. LEXIS 6297 (La. 1986).

Sentence of 1 year at hard labor, with sentence suspended and defendant placed on supervised probation for 2 years, subject to the condition that he serve 6 months in the parish jail and that he pay a fine of $1,000 was not excessive where the trial court complied with La. Code Crim. Proc. Ann. art. 894.1 by considering the mitigating factors that defendant had no prior history of delinquency or criminal activity and that imprisonment would entail an excessive hardship to himself and his dependents, and the judge also noted that a lesser sentence would deprecate the seriousness of the offense, that defendant did not act under strong provocation, and that there were no substantial grounds tending to excuse or justify defendant’s conduct. State v. Gaines, 452 So. 2d 239, 1984 La. App. LEXIS 8847 (May 30, 1984), set aside in part by, remanded in part by 455 So. 2d 1179, 1984 La. LEXIS 9567 (La. 1984).

Although the trial court did not comply with La. Code Crim. Proc. Ann. art. 894.1, the defendant’s two-year sentence for theft was not excessive because the defendant was arrested several times for the same or similar offense and the defendant failed to successfully complete probation; noncompliance was not patent error and did not automatically render a sentence excessive. State v. Allen, 451 So. 2d 618, 1984 La. App. LEXIS 8820 (May 14, 1984).

Despite having several mitigating circumstances that were properly articulated by the trial judge pursuant to La. Code Crim. Proc. Ann. art. 894.1, defendant was properly sentenced to 10 years at hard labor for a felony theft conviction pursuant to La. Rev. Stat. Ann. § 14:67 where he had a history of theft and had been arrested several times before his sentencing. State v. Perry, 444 So. 2d 329, 1983 La. App. LEXIS 10001 (Dec. 22, 1983).

Defendant was not entitled to relief from his sentences of five years on a charge of simple burglary and two years on a charge of theft of an amount more than $500; although the trial court did not consider the statutory sentencing guidelines pursuant to La. Code Crim. Proc. Ann. art. 894.1, there was no substantial possibility that defendant’s sentences were excessive where they were entered pursuant to a plea bargain, were well within the statutory limits, and were to run concurrently. State v. Vallare, 430 So. 2d 1336, 1983 La. App. LEXIS 8373 (Apr. 13, 1983).

••• Adjustments & Enhancements

•••• Criminal History

••••• General Overview. — State can use a conviction of theft under La. Rev. Stat. Ann. § 14:67 as a predicate offense under La. Rev. Stat. Ann. § 15:529.1, where defendant’s prior conviction under La. Rev. Stat. Ann. § 14:67 was not an enhancement of a prior felony conviction, but was itself a felony conviction by virtue of its status as a repeated offense. State v. Whittaker, 496 So. 2d 1103, 1986 La. App. LEXIS 7748 (Oct. 9, 1986).

Whenever enhanced penalties are provided for a subsequent offense, whether with regard to multiple-offender statutes or to driving-while-intoxicated or other statutes creating a greater degree of criminal liability for a repeat offense, in order to be available for imposition of a greater punishment as a subsequent offender, the prior convictions must precede the commission of the principal offense, that is, the latest prosecution in point of time. State v. Neal, 347 So. 2d 1139, 1977 La. LEXIS 6274 (July 1, 1977).

••••• Prior Felonies. — Imprisonment at hard labor for nine years on each count of two counts of theft to run consecutively was not constitutionally excessive where defendant induced two elderly and vulnerable men to withdraw $27,000 from their banks and give it to him, he stole one victim’s diamond ring, and fled the jurisdiction after committing the crimes; defendant also had a lengthy criminal history involving prior convictions for similar conduct. State v. Smith, 864 So. 2d 811, 2003 La. App. LEXIS 3656 (Dec. 30, 2003), writ denied by La. 2004-0380, 876 So. 2d 830, 2004 La. LEXIS 2210 (La. June 25, 2004), writ denied by La. 2004-0419, 876 So. 2d 830, 2004 La. LEXIS 2213 (La. June 25, 2004).

Defendant’s 30-year sentence on resentencing after being found guilty of theft and being adjudicated as a third felony offender was proper where the sentence was not unconstitutionally excessive, and was tailored to his culpability, the gravity of the offense, and the circumstances of the case; the prior sentence of life imprisonment was disproportionate to the harm done and shocked one’s sense of justice. State v. Hayes, 845 So. 2d 542, 2003 La. App. LEXIS 510 (Mar. 5, 2003), writ denied by La. 2004-0047, 888 So. 2d 860, 2004 La. LEXIS 3832 (La. Dec. 17, 2004).

Consecutive habitual-offender sentences of 8 years at hard labor without the benefit of probation or suspension of sentence for each of five counts of theft of property valued in excess of $500 were not excessive where, inter alia, defendant had two prior felony convictions and a misdemeanor conviction. State v. Fontenot, 664 So. 2d 523, 1995 La. App. LEXIS 2908 (Nov. 2, 1995), affirmed by La. 95-2920, 675 So. 2d 271, 1996 La. LEXIS 1418 (La. May 31, 1996).

Theft convictions derived from misdemeanors were used to enhance defendant’s sentence for attempted simple burglary under La. Rev. Stat. Ann. § 14:62 because the prior conviction under La. Rev. Stat. Ann. § 14:67 was not an enhancement of a prior felony conviction but was itself a felony conviction by virtue of its status as a repeated offense. State v. Rogers, 555 So. 2d 500, 1989 La. App. LEXIS 2604 (Dec. 14, 1989).

Defendant was entitled to reversal of his conviction of theft of property valued at less than $100, with two prior theft convictions, in violation of La. Rev. Stat. Ann. § 14:67 where one of the prior theft convictions was reversed after defendant was convicted as a third theft offender; although defendant pleaded guilty of the prior offense after the prior conviction was reversed, defendant no longer had two prior theft convictions but instead had one prior and one subsequent theft conviction. State v. Jackson, 542 So. 2d 681, 1989 La. App. LEXIS 623 (Apr. 13, 1989).

State can use a conviction of theft under La. Rev. Stat. Ann. § 14:67 as a predicate offense under La. Rev. Stat. Ann. § 15:529.1, where defendant’s prior conviction under La. Rev. Stat. Ann. § 14:67 was not an enhancement of a prior felony conviction, but was itself a felony conviction by virtue of its status as a repeated offense. State v. Whittaker, 496 So. 2d 1103, 1986 La. App. LEXIS 7748 (Oct. 9, 1986).

••••• Three Strikes. — Defendant’s sentence of life imprisonment at hard labor without benefit of parole, probation, or suspension of sentence pursuant to La. Rev. Stat. Ann. § 15:529.1A(1)(b)(ii) as a third felony habitual offender following his conviction for theft by misappropriating or taking over $500 in violation of La. Rev. Stat. Ann. § 14:67, was unconstitutionally excessive where none of defendant’s crimes involved a dangerous weapon, he returned $693 of the $1000 taken, defendant’s parole and probation officer recommended a sentence of ten years, the victim expressed hope that defendant could be rehabilitated, and defendant’s former employer considered defendant to be a good employee. State v. Hayes, 739 So. 2d 301, 1999 La. App. LEXIS 2122 (June 25, 1999), writ denied by La. 1999-2136, 764 So. 2d 955, 2000 La. LEXIS 1865 (La. June 16, 2000).

•• Imposition

••• General Overview. — Defendant’s original sentence, of 16 months for the conviction of the unauthorized practice of law, and 12 months for the conviction of theft, was defeated, where the appellate court found a double jeopardy violation, due to the trial judge’s imposition of a more severe penalty for the less severely punishable offense, and a less severe penalty for the more severely punishable offense; the appellate court proceeded under the general rule and affirmed defendant’s sentence for the more severely punishable offense. State v. Gibson, 867 So. 2d 793, 2004 La. App. LEXIS 289 (Feb. 4, 2004).

••• Factors. — Where the trial judge observed that defendant had only recently been released from juvenile detention for a similar crime, the trial judge did not abuse his discretion in imposing a five-year sentence for defendant’s conviction of theft of property valued over $500; the sentence was well within the statutorily permitted range for the crime committed and defendant made no attempt to bring to the court’s attention any factors in mitigation. State v. Brown, 849 So. 2d 566, 2003 La. App. LEXIS 1348 (May 9, 2003).

Under La. Rev. Stat. Ann. § 14:67(B)(1), defendant properly received a sentence of 10 years at hard lanor, the maximum term of imprisonment for theft of over $500, as a career criminal who continued his schemes during probation. State v. LeBlanc, 578 So. 2d 1036, 1991 La. App. LEXIS 780 (Apr. 17, 1991).

It was not essential for the trial court to state every aggravating and mitigating factor recited in La. Code Crim. Proc. Ann. art. 894.1 in sentencing defendant for theft, where the imposition of three years imprisonment was not apparently severe and was in the lower range of the sentencing scale under La. Rev. Stat. Ann. § 14:67. State v. Broussard, 549 So. 2d 935, 1989 La. App. LEXIS 1675 (Oct. 4, 1989), writ of certiorari denied by 556 So. 2d 1259, 1990 La. LEXIS 195 (La. 1990).

Five-year sentence for the theft of several thousand bushels of soybeans in violation of La. Rev. Stat. Ann. § 14:67 was proper where over 100 farmers were impacted by the crime, and the trial court complied with the guidelines of La. Code Crim. Proc. Ann. art. 894.1 and imposed less than the maximum sentence allowed. State v. Mitchell, 482 So. 2d 1082, 1986 La. App. LEXIS 6074 (Feb. 5, 1986), writ of certiorari denied by 487 So. 2d 437, 1986 La. LEXIS 6297 (La. 1986).

Defendant convicted of theft was properly sentenced to the maximum of two years at hard labor where he had a poor employment history and was arrested on a charge of simple burglary while the pre-sentence investigation was being conducted. State v. Maxie, 438 So. 2d 1199, 1983 La. App. LEXIS 9314 (Oct. 12, 1983), writ of certiorari denied by 443 So. 2d 1118, 1984 La. LEXIS 7937 (La. 1984).

Concurrent sentences of twelve years each for two counts of burglary, two years for receiving stolen goods, and five years for felony theft, were not excessive where defendant had a juvenile and adult arrest record and was ineligible for probation. State v. Jackson, 432 So. 2d 360, 1983 La. App. LEXIS 8477 (May 17, 1983).

A sentence for theft of less than $100 under La. Rev. Stat. Ann. § 14:67 was reversed because the sentence included a fine that exceeded $500 and an alternative prison sentence that exceeded six months in prison. State v. Garity, 280 So. 2d 214, 1973 La. LEXIS 6185 (June 29, 1973).

•• Multiple Convictions. — Theft convictions derived from misdemeanors were used to enhance defendant’s sentence for attempted simple burglary under La. Rev. Stat. Ann. § 14:62 because the prior conviction under La. Rev. Stat. Ann. § 14:67 was not an enhancement of a prior felony conviction but was itself a felony conviction by virtue of its status as a repeated offense. State v. Rogers, 555 So. 2d 500, 1989 La. App. LEXIS 2604 (Dec. 14, 1989).

•• Proportionality. — Where defendant stole a cash register and $100 in cash, and pleaded guilty to felony theft, his sentence of eight years at hard labor was not constitutionally excessive. State v. Thomas, 867 So. 2d 999, 2004 La. App. LEXIS 494 (Mar. 5, 2004).

Sentence of 1 year at hard labor, with sentence suspended and defendant placed on supervised probation for 2 years, subject to the condition that he serve 6 months in the parish jail and that he pay a fine of $1,000 was not excessive where the trial court complied with La. Code Crim. Proc. Ann. art. 894.1 by considering the mitigating factors that defendant had no prior history of delinquency or criminal activity and that imprisonment would entail an excessive hardship to himself and his dependents, and the judge also noted that a lesser sentence would deprecate the seriousness of the offense, that defendant did not act under strong provocation, and that there were no substantial grounds tending to excuse or justify defendant’s conduct. State v. Gaines, 452 So. 2d 239, 1984 La. App. LEXIS 8847 (May 30, 1984), set aside in part by, remanded in part by 455 So. 2d 1179, 1984 La. LEXIS 9567 (La. 1984).

Defendant’s 5-year suspended sentence on a theft charge involving an attempt to fix a ticket with active probation and the special condition that he spend 1 year in the parish jail and a fine of $3,000 with the condition that if he did not pay the fine he would be sentenced to 3 years hard labor, was not grossly disproportionate to the crime. State v. Vaughn, 431 So. 2d 763, 1983 La. LEXIS 10564 (Apr. 18, 1983).

•• Ranges. — Where defendant was sentenced to one year consecutive terms after his conviction for several counts of felony theft, the sentence imposed was not unconstitutionally excessive where the evidence showed that the trial judge considered defendant’s age, lack of criminal record, and the severe hardship imposed upon the victims; moreover, the sentence imposed was within applicable range for a theft conviction. State v. Woodward, 844 So. 2d 236, 2003 La. App. LEXIS 709 (Mar. 25, 2003).

Court rejected defendant’s contention that La. Rev. Stat. Ann. § 14:62.2, which provided a mandatory minimum sentence, was unconstitutionally applied in defendant’s case; given that the burglary was of defendant’s relatives’ house, and the relatives had just suffered a death in the family, defendant failed to rebut the presumption that the minimum sentence was constitutional, and thus the court affirmed defendant’s sentence for conspiracy to commit simple burglary in violation of La. Rev. Stat. Ann. §§ 14:26 and 14:62.2, simple burglary in violation of La. Rev. Stat. Ann. § 14:62.2, and theft of property in violation of La. Rev. Stat. Ann. § 14:67. State v. Laird, 829 So. 2d 1098, 2002 La. App. LEXIS 3278 (Oct. 30, 2002).

Where defendant pled guilty to two counts of theft, La. Rev. Stat. Ann. § 14:67(C) provided that the aggregate amount of thefts committed in separate distinct acts determined the grade of the offense. State v. Mitchell, 649 So. 2d 137, 1995 La. App. LEXIS 64 (Jan. 25, 1995).

It was not essential for the trial court to state every aggravating and mitigating factor recited in La. Code Crim. Proc. Ann. art. 894.1 in sentencing defendant for theft, where the imposition of three years imprisonment was not apparently severe and was in the lower range of the sentencing scale under La. Rev. Stat. Ann. § 14:67. State v. Broussard, 549 So. 2d 935, 1989 La. App. LEXIS 1675 (Oct. 4, 1989), writ of certiorari denied by 556 So. 2d 1259, 1990 La. LEXIS 195 (La. 1990).

Defendant’s five year sentence, which was suspended was not excessive because although the defendant was a first time felony offender, the offense involved the breach of a trust by an attorney in his fiduciary capacity while managing client funds, and the sentence was within the statutory range. State v. Banks, 503 So. 2d 529, 1987 La. App. LEXIS 8582 (Feb. 4, 1987), vacated by 503 So. 2d 1007, 1987 La. LEXIS 8873 (La. 1987).

Although the trial court did not comply with La. Code Crim. Proc. Ann. art. 894.1, the defendant’s two-year sentence for theft was not excessive because the defendant was arrested several times for the same or similar offense and the defendant failed to successfully complete probation; noncompliance was not patent error and did not automatically render a sentence excessive. State v. Allen, 451 So. 2d 618, 1984 La. App. LEXIS 8820 (May 14, 1984).

Defendant was improperly sentenced to two terms of two years imprisonment at hard labor, to run consecutively; as an offender with a prior conviction, defendant’s proper sentence for theft of property was one single sentence of four years. State v. Bell, 404 So. 2d 974, 1981 La. LEXIS 10437 (Sept. 28, 1981).

A sentence for theft of less than $100 under La. Rev. Stat. Ann. § 14:67 was reversed because the sentence included a fine that exceeded $500 and an alternative prison sentence that exceeded six months in prison. State v. Garity, 280 So. 2d 214, 1973 La. LEXIS 6185 (June 29, 1973).

• Postconviction Proceedings

•• Motions for New Trial. — The State presented sufficient evidence to support defendant’s conviction for theft under La. Rev. Stat. Ann. § 14:67, when defendant was arrested within 10 minutes of a theft of video recorders with the goods in the car he was driving, and his motion for new trial was properly denied under La. Code Crim. Proc. Ann. art. 851. State v. Farris, 514 So. 2d 519, 1987 La. App. LEXIS 10074 (Sept. 16, 1987).

• Appeals

•• Reversible Errors

••• General Overview. — Where defendant was charged with burglary, but entered a plea of guilty to theft of things valued $500 or more, his conviction was reversed on appeal. Defendant could not plead guilty to a crime with which he was not charged. State v. Roark, 870 So. 2d 528, 2004 La. App. LEXIS 833 (Apr. 7, 2004).

•• Reviewability

••• General Overview. — Defendant’s conviction for theft under La. Rev. Stat. Ann. § 14:67 constituted a felony as contemplated by La. Code Crim. Proc. Ann. art. 933(3) because it was punishable by imprisonment, with or without hard labor, for not more than two years; hence, the Supreme Court of Louisiana had jurisdiction to hear defendant’s appeal but nevertheless affirmed the conviction and sentence, finding no errors patent on the record and no other errors subject to review. State v. Jack, 332 So. 2d 464, 1976 La. LEXIS 4243 (May 17, 1976).

•• Right to Appeal

••• Defendants. — Defendant’s conviction for misdemeanor theft was not appealable since a conviction for a misdemeanor offense is not appealable. State v. Suthon, 746 So. 2d 240, 1999 La. App. LEXIS 3004 (Oct. 29, 1999).

•• Standards of Review

••• Substantial Evidence

•••• General Overview. — Evidence was sufficient to convict defendant of felony theft, a violation of La. Rev. Stat. Ann. § 14:67(B)(1), because defendant posed as a representative of drug organizations or the sheriff’s office, solicited funds from businesses for the publication of an anti-drug booklet, failed to produce the pamphlet or to return the funds, and spent the bulk of the collected funds on personal expenses; even though defendant and his witness claimed to have visited printing shops, he spent no funds on publication or layout costs, and his total conduct demonstrated beyond a reasonable doubt that he intended to deprive the businesses of their money permanently. State v. Clower, 715 So. 2d 101, 1998 La. App. LEXIS 1616 (June 24, 1998).

Although defendant’s conviction for theft was based entirely upon circumstantial evidence, the conviction was affirmed because, viewing the evidence in the light most favorable to the prosecution, a rational trier of fact could well have concluded beyond a reasonable doubt that every reasonable hypothesis of innocence had been excluded as required by La. Rev. Stat. Ann. § 15:438. State v. Edwards, 400 So. 2d 1370, 1981 La. LEXIS 8592 (July 2, 1981).

EDUCATION LAW

• Administration & Operation

•• Boards of Elementary & Secondary Schools

••• Authority. — Theft by a bus driver of funds related to a school activity was a ground upon which a school district could terminate the driver’s employment, as the State had a recognized legitimate interest in the welfare of children that gave the school board’s authority to consider crimes involving moral turpitude. Rochon v. Iberia Parish School Bd., 601 So. 2d 808, 1992 La. App. LEXIS 1955 (June 24, 1992), writ of certiorari denied by 605 So. 2d 1128, 1992 La. LEXIS 3055 (La. 1992).

EVIDENCE

• Inferences & Presumptions

•• Presumptions

••• General Overview. — In a trial for theft, the state was properly permitted to rely upon the presumption of La. Rev. Stat. Ann. § 15:432 that one in the unexplained possession of recently stolen property was the thief where the trial was a bench trial, defendant was not confronted with the danger of a jury being confused by a presumption, and it was obvious from the record that defendant was found guilty on the basis of the overwhelming evidence against him; defendant’s motions for acquittal were properly denied. State v. Strickland, 398 So. 2d 1062, 1981 La. LEXIS 8059 (May 18, 1981).

Under the totality of the facts, and of the instructions given by the trial court in defendant’s trial for theft of an automobile, neither the jury-instruction nor the prosecutor’s argument that addressed the statutory presumption under La. Rev. Stat. Ann. § 15:432, had the unconstitutional effect of informing the jury that it could convict defendant without proof beyond a reasonable doubt of the essential elements of a theft set forth at La. Rev. Stat. Ann.§ 14:67 that defendant (a) had taken or misappropriated the automobile (b) with the specific intent to permanently deprive its owner of it, (c) without the consent of the owner. State v. Bell, 373 So. 2d 184, 1979 La. LEXIS 6859 (June 25, 1979).

• Procedural Considerations

•• Circumstantial & Direct Evidence. — Evidence was sufficient to convict defendant of felony theft, a violation of La. Rev. Stat. Ann. § 14:67(B)(1), because defendant posed as a representative of drug organizations or the sheriff’s office, solicited funds from businesses for the publication of an anti-drug booklet, failed to produce the pamphlet or to return the funds, and spent the bulk of the collected funds on personal expenses; even though defendant and his witness claimed to have visited printing shops, he spent no funds on publication or layout costs, and his total conduct demonstrated beyond a reasonable doubt that he intended to deprive the businesses of their money permanently. State v. Clower, 715 So. 2d 101, 1998 La. App. LEXIS 1616 (June 24, 1998).

Defendant’s conviction for theft by fraud in violation of La. Rev. Stat. § 14:67 was reversed because every reasonable hypothesis of innocence was not excluded by the evidence as required by La. Rev. Stat. Ann. § 15:438; defendant was accused of purchasing a camcorder and then returning a box containing a brick for a refund, but there was no direct evidence that a camcorder was in the box when defendant made her purchase. State v. Northern, 597 So. 2d 48, 1992 La. App. LEXIS 552 (Mar. 6, 1992).

Defendant’s conviction under La. Rev. Stat. Ann. § 14:67 of attempted theft of store merchandise was proper where the circumstantial evidence, a “shoplifter” alarm going off as she approached the store exit, her act of fleeing immediately thereafter, and her removal of the coats from under her skirt in an ensuing struggle with the store manager, combined with the inference allowed under former La. Rev. Stat. Ann. § 15:445 (now La. Code Evid. Ann. art. 404), that the circumstances showed defendant’s intent to permanently remove the coats from the store, provided sufficient evidence in support of defendant’s conviction. State v. Effit, 467 So. 2d 856, 1985 La. App. LEXIS 8555 (Apr. 3, 1985).

Although defendant’s conviction for theft was based entirely upon circumstantial evidence, the conviction was affirmed because, viewing the evidence in the light most favorable to the prosecution, a rational trier of fact could well have concluded beyond a reasonable doubt that every reasonable hypothesis of innocence had been excluded as required by La. Rev. Stat. Ann. § 15:438. State v. Edwards, 400 So. 2d 1370, 1981 La. LEXIS 8592 (July 2, 1981).

•• Weight & Sufficiency. — Pursuant to La. Rev. Stat. Ann. § 15:438, the evidence at trial was sufficient to exclude every reasonable hypothesis of innocence and a rational trier of fact, viewing the evidence in the light most favorable to the prosecution, could have found beyond a reasonable doubt that defendant committed the theft of property with a value of $500 or more offense; it was undisputed that defendant deposited the checks that came up short and even though checks were deposited in the bank, there was no record that the checks were processed as payments to the hotel. State v. Echeverria, 862 So. 2d 163, 2003 La. App. LEXIS 3262 (Nov. 25, 2003).

Evidence was sufficient to sustain felony theft conviction for the theft of goods valued at $500 or more, pursuant to La. Rev. Stat. Ann. § 14:67. State v. Johnson, 747 So. 2d 61, 1999 La. App. LEXIS 825 (Mar. 31, 1999), writ denied by La. 99-1689, 749 So. 2d 653, 1999 La. LEXIS 3398 (La. Nov. 12, 1999), writ of certiorari denied by 529 U.S. 1114, 120 S. Ct. 1973, 146 L. Ed. 2d 802, 2000 U.S. LEXIS 3265, 68 U.S.L.W. 3711 (2000).

Although the State produced no evidence that showed that employees of a service station created invoices for repairs authorized but not performed on three school buses owned by a parish school board, the State did present sufficient evidence to show that they were principals to the fraud, and they were properly convicted of theft of over $500 under to La. Rev. Stat. Ann. § 14:67. State v. Hampton, 670 So. 2d 1349, 1996 La. App. LEXIS 448 (Feb. 28, 1996), writ of certiorari denied by La. 96-1063, 682 So. 2d 758, 1996 La. LEXIS 3285 (La. Nov. 15, 1996).

Defendant’s conviction for theft was reversed where the evidence would have been insufficient to support the convictions had the improper hearsay evidence been excluded. State in the Interest of K.W., 632 So. 2d 5, 1994 La. App. LEXIS 404 (Feb. 9, 1994).

Defendant’s conviction for theft by fraud in violation of La. Rev. Stat. § 14:67 was reversed because every reasonable hypothesis of innocence was not excluded by the evidence as required by La. Rev. Stat. Ann. § 15:438; defendant was accused of purchasing a camcorder and then returning a box containing a brick for a refund, but there was no direct evidence that a camcorder was in the box when defendant made her purchase. State v. Northern, 597 So. 2d 48, 1992 La. App. LEXIS 552 (Mar. 6, 1992).

Evidence was sufficient to convict defendant of attempted theft in violation of La. Rev. Stat. Ann. §§ 14:67 and 14:27(A) where the store’s private security officer observed defendant place a dress with the store’s tags into a bag that was marked with the name of another store. State v. French, 538 So. 2d 1117, 1989 La. App. LEXIS 265 (Feb. 15, 1989), writ of certiorari denied by 543 So. 2d 18, 1989 La. LEXIS 1344 (La. 1989).

Where a friend and defendant came into possession of a negotiable check, through a neighbor that removed it from a mechanical canister at the bank with her own withdrawal, and defendant deposited the check in his personal bank account and later withdrew the funds, there was sufficient evidence to convict defendant of theft over $500. State v. Sam, 473 So. 2d 908, 1985 La. App. LEXIS 8686 (Aug. 2, 1985), writ of certiorari denied by 477 So. 2d 107, 1985 La. LEXIS 9732 (La. 1985), writ of certiorari denied by 476 U.S. 1119, 106 S. Ct. 1980, 90 L. Ed. 2d 662, 1986 U.S. LEXIS 3098, 54 U.S.L.W. 3761 (1986).

Evidence was sufficient to sustain defendant’s conviction for theft where defendant negotiated to purchase a car from a dealership and then left the state without paying for the car. State v. Williams, 323 So. 2d 801, 1975 La. LEXIS 4173 (Dec. 8, 1975).

• Relevance

•• Circumstantial & Direct Evidence. — Stated presented sufficient evidence to prove defendant’s guilt of theft of currency beyond a reasonable doubt where the circumstantial evidence presented by the State excluded every reasonable hypothesis of innocence and evidence showed that defendant took cash and then falsified a form to cover up his crime. State v. Davis, 781 So. 2d 633, 2001 La. App. LEXIS 325 (Feb. 14, 2001), writ denied by La. 2001-1004, 826 So. 2d 1113, 2002 La. LEXIS 2903 (La. Oct. 4, 2002).

GOVERNMENTS

• Fiduciary Responsibilities. — Administrator of unclaimed funds was guilty of theft, in violation of La. Rev. Stat. Ann. § 14:67, for consuming the interest earned because the State had inchoate rights in such funds and the income earned thereon, under former La. Civ. Code Ann. arts. 498 (now La. Civ. Code Ann. art. 482), 499 (now La. Civ. Code Ann. art. 483), 545 (now La. Civ. Code Ann. art. 551), and 929 (now La. Civ. Code Ann. art. 902). State v. Hagerty, 251 LA. 477, 205 So. 2d 369, 1967 La. LEXIS 2328 (Dec. 11, 1967), writ of certiorari denied by 391 U.S. 935, 88 S. Ct. 1848, 20 L. Ed. 2d 855, 1968 U.S. LEXIS 1574 (1968).

INSURANCE LAW

• Motor Vehicle Insurance

•• Coverage

••• Property

•••• General Overview. — Insured was covered by the “loss from theft” provision in his comprehensive automobile policy where a man expressed interest in buying the car, wrote a check unsupported by sufficient funds, and took the car. Gomez v. Security Ins. Co., 314 So. 2d 747, 1975 La. App. LEXIS 3541 (June 17, 1975).

LEGAL ETHICS

• Sanctions

•• Disciplinary Proceedings

••• Hearings. — In a disciplinary proceeding, an attorney was not permitted to challenge the sufficiency of criminal convictions for theft or unauthorized use of a movable because the conviction was tantamount to a finding of guilt beyond a reasonable doubt, and the clear and convincing standard of proof applicable to the proceedings was already satisfied; the attorney was relegated to introducing evidence of mitigating factors. In re Carr, 874 So. 2d 823, 2004 La. LEXIS 1782 (May 25, 2004).

• Unauthorized Practice of Law. — Under both the Blockberger, and “same evidence” tests, the prosecution of defendant for the unauthorized practice of law, and for theft, violated the double jeopardy provisions of the U.S. and Louisiana Constitutions, where the same facts that were used to prove theft, proved unauthorized practice of law, and proof of the latter did not require proof of any other facts, where defendant represented himself as an attorney, and took money from a client’s wife under the pretense that he would perform legal work for her husband’s benefit. State v. Gibson, 867 So. 2d 793, 2004 La. App. LEXIS 289 (Feb. 4, 2004).

Defendant’s original sentence, of 16 months for the conviction of the unauthorized practice of law, and 12 months for the conviction of theft, was defeated, where the appellate court found a double jeopardy violation, due to the trial judge’s imposition of a more severe penalty for the less severely punishable offense, and a less severe penalty for the more severely punishable offense; the appellate court proceeded under the general rule and affirmed defendant’s sentence for the more severely punishable offense. State v. Gibson, 867 So. 2d 793, 2004 La. App. LEXIS 289 (Feb. 4, 2004).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — L.R.S. 14:67 & 68, Opinion No. 78-1627, La. Atty. Gen. Op. No. 1978-1627; 1979 La. AG LEXIS 109.

R.S. 14:221 et seq., Opinion No. 83-990, La. Atty. Gen. Op. No. 1983-990; 1983 La. AG LEXIS 102.

A lessee cannot simply seize the rented item upon his lessee’s breach, he must assert his rights through the courts. La. Civil Code Art. 1799. Opinion No. 83-581, La. Atty. Gen. Op. No. 1983-581; 1983 La. AG LEXIS 503.

Inmates are precluded by La. R.S. 15: 571.3(C) from earning good time if the requirements of sections (C)(1) and (C)(2) are met and the last conviction, for purposes of the Habitual Offender Law, was committed during the stated time periods in section (C)(3)(a) or (b). For the (C)(3)(a) requirement to be met, the sentence must also specifically deny defendant eligibility for good time. If the instant or prior conviction is for a crime listed in section (C)(1)(a) — (r), either conviction may be used to fulfill the (C)(1) requirement. An inmate sentenced on the instant conviction as a habitual offender under La. R.S. 15:529.1 meets the section (C)(2) requirement. Opinion No. 92-577, La. Atty. Gen. Op. No. 1992-577; 1992 La. AG LEXIS 413.

The Grant Parish School Board may continue to consider the convictions of employees in their determination of whether to permanently revoke their tenures pursuant to R.S. 17:443. A suspended conviction pursuant to C.Cr.P. Article 893 does not remove felony convictions from this review. Opinion No. 95-204, La. Atty. Gen. Op. No. 1995-204; 1995 La. AG LEXIS 237.

Removal of campaign signs or other notices from public right of ways by an individual may constitute theft but such a display violates states law. Opinion No. 98-406, La. Atty. Gen. Op. No. 1998-406; 1998 La. AG LEXIS 459.

A theft has occurred where: a non-owner of property represented that he owned leasing privileges on a certain tract of land; individuals (lessees) leased the land for $5,000: the non-owner did not have any rights in the property and refused to honor the lease; and the non-owner refused to reimburse the lessees. Opinion No. 00-107, La. Atty. Gen. Op. No. 2000-107; 2000 La. AG LEXIS 141.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Department: Recent Developments: Administrative Law to Taxation. 51 La Bar Jnl. 34 (June/July, 2003).

Article: Criminal Law. 44 La. L. Rev. 279 (November, 1983).

Article: Criminal Procedure. 47 La. L. Rev. 267 (November, 1986).

Developments in the Law, 1986-1987: A Faculty Symposium: Criminal Procedure. 48 La. L. Rev. 257 (November, 1987).

Article: Taxation of Community Income: It Is Time for Congress to Override Poe v. Seaborn. 58 La. L. Rev. 73 (Fall, 1997).

Comment: What You Earn Is Yours, But You Are Jointly and Severally Liable for His: A Proportionate Liability Proposal for Federal Income Taxes. 58 La. L. Rev. 309 (Fall, 1997).

The Willfulness Requirement: A Chameleon in the Legal Arena. 60 La. L. Rev. 563 (Winter, 2000).

Note: Dual Drilling Co. v. Mills Equipment Investments, Inc.-A Statement About Conversion or a Statement About the Concept of Fault? 60 La. L. Rev. 985 (Spring, 2000).

Developments in the Law, 1987-1988: A Faculty Symposium: Criminal Procedure. 49 La. L. Rev. 329 (November, 1988).

Article: The Power of the Attorney General to Supercede a District Attorney: Substance, Procedure & Ethics. 51 La. L. Rev. 733 (March, 1991).

Developments in the Law 1981-1982: A Symposium: Criminal Law. 43 La. L. Rev. 361 (November, 1982).

Article: Theft in the Louisiana Criminal Code of 1942. 52 La. L. Rev. 1109 (May, 1992).

Acts 1990, No. 1009: The Repeal of Provisions for Separation from Bed and Board Increases the Federal Income Tax Burden of Separated Spouses in Louisiana. 53 La. L. Rev. 597 (January, 1993).

Recent Case: State v. Green — Recidivist Statutes: The Procedure for the Introduction of Prior Crime Evidence. 61 Tul. L. Rev. 960 (March, 1987).

Article: Ruminations on the Revision of the Louisiana Law of Acquisitive Prescription and Possession. 73 Tul. L. Rev. 1197 (March, 1999).

Comment: Louisiana’s Consumer Protection Law—Three Years of Operation. 50 Tul. L. Rev. 375 (January, 1976).

Comment: Symposium: Louisiana Property Law Revision: Transfer of Movables by a Non-Owner. 55 Tul. L. Rev. 145 (December, 1980).

Article: The Perils of Calibrating the Death Penalty Through Special Definitions of Murder. 53 Tul. L. Rev. 828 (April, 1979).

Unveiling the Cloak of Deception: Determining When Ignorance or Mistake Should Excuse Criminal Responsibility in Louisiana. 23 S.U. L. Rev. 213 (Spring, 1996).

§ 67.1. Theft of livestock.

A. Any of the following acts shall constitute theft of livestock:

(1) The misappropriation or taking of livestock belonging to another or proceeds derived from the sale of such livestock or its meat, whether done without the consent of the owner to the misappropriation or taking, or by means of fraudulent conduct, practices, or representations, with the intent to deprive the owner permanently of the livestock, or proceeds derived from the sale of the livestock or its meat.

(2) Transporting, or causing the transportation of, livestock to a slaughterhouse or a public livestock market as defined in R.S. 3:663, for purposes of selling or keeping the livestock or meat with an intent to deprive the owner permanently of the livestock or meat or proceeds derived from the sale of the livestock or meat.

(3) Failing or refusing to pay for livestock purchased from an agent, dealer, public livestock market as defined in R.S. 3:663, or owner, or acquired with the consent of the agent, dealer, public livestock market as defined in R.S. 3:663, or owner, within thirty days of the date the livestock was purchased or acquired or the date payment was due, whichever is longer, with the intent to permanently deprive the other of the livestock or the livestock’s value.

B. Either of the following acts shall constitute presumptive evidence of intent to permanently deprive the other of the livestock or meat, or proceeds derived from sale of the livestock or meat:

(1) Assignment of the livestock in a record book maintained by a slaughterhouse or public livestock market as defined in R.S. 3:663, in a name other than that of owner.

(2) Failing to pay for the livestock within ten days after notice of a request for payment or return of the livestock or meat has been sent by the agent, dealer, public livestock market as defined in R.S. 3:663, or owner, to the offender’s last known address by either registered or certified mail, return receipt requested, or by actual delivery by a commercial courier.

C. Affirmative defenses shall include but not be limited to a contract establishing longer terms for payment and fraud in regard to the quality of the livestock.

D. “Livestock” means any animal except dogs and cats, bred, kept, maintained, raised, or used for profit, that is used in agriculture, aquaculture, agritourism, competition, recreation, or silvaculture, or for other related purposes or used in the production of crops, animals, or plant or animal products for market. This definition includes but is not limited to cattle, buffalo, bison, oxen, and other bovine; horses, mules, donkeys, and other equine; goats; sheep; swine; chickens, turkeys, and other poultry; domestic rabbits; imported exotic deer and antelope, elk, farm-raised white-tailed deer, farm-raised ratites, and other farm-raised exotic animals; fish, pet turtles, and other animals identified with aquaculture which are located in artificial reservoirs or enclosures that are both on privately owned property and constructed so as to prevent, at all times, the ingress and egress of fish life from public waters; any commercial crawfish from any crawfish pond; and any hybrid, mixture, or mutation of any such animal.

E. The Livestock Brand Commission of the state of Louisiana shall have primary responsibility for the enforcement and collection of information in such cases and livestock brand inspectors shall aid all law enforcement agencies in such investigations.

F. Whoever commits the crime of theft of livestock shall be fined not more than five thousand dollars, or imprisoned, with or without hard labor, for not more than ten years, or both.

G. Whenever there is a prosecution under this Section as a second or third offense not more than one offense committed prior to the enactment of this Section may be used to establish the second or third offense as the case may be. (Added by Acts 1950, No. 173, § 1; Amended by Acts 1956, No. 154, § 1; Acts 1975, No. 611, § 1; Acts 1978, No. 222, § 1; Acts 1979, No. 184, § 1; Acts 1981, No. 165, § 1; Acts 2003, No. 115, § 1, eff. May 28, 2003; Acts 2008, No. 920, § 2, eff. July 14, 2008.)

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute made a minor stylistic change in (E), as amended by Acts 2008, No. 920, § 2.

2008 Amendments. — Acts 2008, No. 920, § 2, effective July 14, 2008, in (D), inserted “that is” and inserted “agritourism, competition, recreation”; in (E), inserted “enforcement and,” inserted “Livestock brand inspectors” and substituted “law enforcement agencies” for “police agencies.”

2003 Amendments. — Acts 2003, No. 115, § 1, effective May 28, 2003, in (A), substituted “Any of the following acts shall constitute theft of livestock” for “Theft of livestock is the misappropriation or taking of livestock belonging to another, either without the consent of the other to the misappropriation or taking, or by means of fraudulent conduct, practices, or representations. An intent to deprive the other permanently of the livestock is essential. It shall not be necessary to prove defendants killed the animal; the mere taking of meat from the animal shall constitute theft hereunder. Transportation of livestock to a slaughterhouse or an auction sale barn and assignment in a record book in a name other than that of the owner shall also be theft of livestock. An intent to deprive the owner permanently of funds derived from sale is essential” and added (A)(1) through (A)(3); in (B), substituted “Either of the following acts shall constitute presumptive evidence of intent to permanently deprive the other of the livestock or meat, or proceeds derived from sale of the livestock or meat:” for “‘Livestock’ means any animal, hybrid, mixture, or mutation of the species of horses, mules, donkeys, asses, cattle, swine, sheep, goats, domesticated deer, buffalo, bison, beefalo, or oxen” and added (B)(1) and (B)(2); inserted (C) and (D) and redesignated the remaining paragraphs accordingly.

CROSS REFERENCES

Louisiana Law. — Theft of animals, see La. R.S. 14:67.2.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Scope of Protection. — Special classification of livestock theft as distinct and separate from theft of other movables had a rational basis and comported with equal protection and due process principles. State v. Arnold, 367 So. 2d 324, 1979 La. LEXIS 7397 (Jan. 29, 1979).

••• Criminal Process

•••• Cruel & Unusual Punishment. — Where defendant was found guilty of theft pursuant to La. Rev. Stat. Ann. § 14:56.1 for stealing a cow and attempted theft pursuant to La. Rev. Stat. Ann. § 14:27(D)(3) for trying to steal another, the trial court’s opinion that probation alone would not deter defendant from future criminal activity as the trial court believed defendant to be easily influenced by others, constituted a reasonable basis for the disparity between defendant’s and the codefendant’s sentences and the six-month sentence was not shocking to a sense of justice or excessive under La. Const. art. I, § 20 even though defendant had no prior record. State v. Jones, 427 So. 2d 536, 1983 La. App. LEXIS 7728 (Feb. 3, 1983).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Property Crimes

••• Larceny & Theft

•••• General Overview. — Under La. Rev. Stat. Ann. § 14:67.1, the elements of the crime of theft of livestock are: (1) that there be a misappropriation or taking without consent or by fraud, (2) that the misappropriation or taking be of livestock, (3) that the livestock belong to another, and (4) that the misappropriation or taking be with the intent to deprive the other permanently of the livestock. State v. Delatte, 506 So. 2d 898, 1987 La. App. LEXIS 9320 (Apr. 14, 1987), writ of certiorari denied by 511 So. 2d 769, 1987 La. LEXIS 9819 (La. 1987).

Domesticated deer was livestock for the purpose of prosecuting theft of livestock under La. Rev. Stat. Ann. § 14:67.1. State v. Hudnall, 480 So. 2d 933, 1985 La. App. LEXIS 10455 (Dec. 4, 1985).

Bill of information charging defendant with the theft of hogs, which carried a 10-year maximum sentence, and citing La. Rev. Stat. Ann. § 14:67.1 was not a charge for theft, which carried a two-year maximum sentence, although it initially referred simply to “theft” and alleged the hogs’ value to be $150; The value allegation was not required pursuant to La. Code Crim. Proc. Ann. art. 465, and was to be disregarded as surplusage. pursuant to La. Code Crim. Proc. Ann. art. 486. State v. Jones, 347 So. 2d 200, 1977 La. LEXIS 5547 (June 20, 1977).

Evidence that defendant had lost a calf of a different color and that the calf he claimed bore the true owner’s brand was sufficient to satisfy the intent element of the crime of cattle theft, a violation of La. Rev. Stat. Ann. § 14:67.1; hence, on appeal the court affirmed defendant’s conviction for cattle theft and the sentence imposed. State v. Jones, 303 So. 2d 486, 1974 La. LEXIS 4229 (Oct. 11, 1974).

Defendants were properly convicted of the theft of a heifer in violation of La. Rev. Stat. Ann. § 14:67.1 where the short form indictment prescribed by former La. Rev. Stat. Ann. § 15:235 was sufficient to give defendants notice of the nature and the cause of the accusation against them as required by La. Const. 1921, art. I, § 10. State v. Roshto, 222 LA. 185, 62 So. 2d 268, 1952 La. LEXIS 1323 (Nov. 10, 1952).

EVIDENCE

• Inferences & Presumptions

•• Presumptions

••• General Overview. — Under La. Rev. Stat. Ann. § 14:67.1, the presumption that the transportation of livestock to an auction and registration of it under a fictitious name with the intent to deprive the owner of the funds was theft of livestock does not violate a criminal defendant’s due process rights. State v. Delatte, 506 So. 2d 898, 1987 La. App. LEXIS 9320 (Apr. 14, 1987), writ of certiorari denied by 511 So. 2d 769, 1987 La. LEXIS 9819 (La. 1987).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Cricket farming establishments are entitled to be assessed at ‘use value’ and not fair market value, assuming other requirements are met, as the term “animal” includes crickets. The agricultural implements employed in the raising of crickets are not exempt from taxation., OPINION NUMBER 94-420, La. Atty. Gen. Op. No. 1994-420; 1994 La. AG LEXIS 496.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1986-1987: A Faculty Symposium: Criminal Procedure. 48 La. L. Rev. 257 (November, 1987).

Article: Theft in the Louisiana Criminal Code of 1942. 52 La. L. Rev. 1109 (May, 1992).

§ 67.2. Theft of animals.

A. Theft of animals is the misappropriation, killing, or taking of any animal which belongs to another, either without consent of the other to the misappropriation or taking, or by means of fraudulent conduct, practices, or representations. An intent to deprive the other permanently of the animal or an intent to ransom it for the purpose of extorting money or favor is essential.

B. (1) Whoever commits the crime of theft of animals, when the misappropriation or taking amounts to a value of one thousand five hundred dollars or more, shall be imprisoned, with or without hard labor, for not more than ten years, or may be fined not more than three thousand dollars, or both.

(2) When the misappropriation or taking amounts to a value of five hundred dollars or more, but less than a value of one thousand five hundred dollars, the offender shall be imprisoned, with or without hard labor, for not more than five years, or may be fined not more than two thousand dollars, or both.

(3) When the misappropriation or taking amounts to less than a value of five hundred dollars, the offender shall be imprisoned for not more than six months or may be fined not more than five hundred dollars, or both. If the offender in such a case has been convicted of misdemeanor theft of an animal two or more times previously, upon any subsequent conviction he shall be imprisoned, with or without hard labor, for not more than two years or may be fined not more than one thousand dollars, or both.

(4) In addition to the foregoing penalties, a person convicted under this Section who killed an animal may be ordered to make full restitution to the owner of the animal. Restitution shall be in an amount not less than the value of the animal as determined by Subsection C of this Section. If a person ordered to make restitution pursuant to this Section is found to be indigent and therefore unable to make restitution in full at the time of conviction, the court shall order a periodic payment plan consistent with the person’s financial ability.

C. The value of the animal which was misappropriated, killed, or taken shall be decided by the court, or the jury in a jury trial, based upon the evidence establishing the value beyond a reasonable doubt, including but not limited to the following:

(1) The amount of money which was acquired from the sale, use, or other disposal of the animal.

(2) Expert testimony as to the amount of money which may be acquired from the sale, use, or other disposal of the animal.

(3) In cases of a pet, testimony by the owner as to the strength of the bond between the owner and the animal and the emotional attachment between the animal and the owner or person with whom the animal is attached.

D. The provisions of Subsection C of this Section do not apply when the state proves beyond a reasonable doubt that the animal is a dog and a pet, and the theft of such animal shall be punishable as provided in Paragraph B(1) of this Section.

E. For the purposes of this Section, “animal” means any non-human living creature except for livestock as defined in R.S. 14:67.1. (Added by Acts 1962, No. 290, § 1; Amended by Acts 1995, No. 1183, § 1; Acts 2004, No. 749, § 1, eff. Aug. 15, 2004; Acts 2006, No. 143, § 1, eff. Aug. 15, 2006; Acts 2010, No. 585, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 585 substituted “one thousand five hundred dollars” for “five hundred dollars” in (B)(1) and (B)(2); substituted “five hundred dollars” for “three hundred dollars” in (B)(2) and (B)(3); and substituted “five years” for “two years” in (B)(2).

2006 Amendments. — Acts 2006, No. 143, § 1, effective August 15, 2006, substituted “three hundred dollars” for “one hundred dollars” in (B)(2) and (B)(3).

2004 Amendments. — Acts 2004, No. 749, § 1, effective August 15, 2004, inserted “killing” in (A); added (B)(4); and inserted “killed” in (C).

CROSS REFERENCES

Louisiana Law. — Preemption of state law; exceptions, see La. R.S. 14:143.

Municipal Law. — Criminal law > theft of dogs. Baton Rouge Code of Ordinance § 13:67.2.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1986-1987: A Faculty Symposium: Criminal Procedure. 48 La. L. Rev. 257 (November, 1987).

§ 67.3. Unauthorized use of “access card” as theft; definitions.

A. (1) “Access card” shall mean and include any card, plate, account number, paper, book, or any other device, issued to a person which authorizes such person to obtain credit, money, goods, services, or anything of value, whether contemporaneously or not, by use of any credit or deferred payment plan with the issuer or by use of debiting or charging such person’s demand deposit or savings or time account with the issuer or by debiting or charging any other funds such person has on deposit with the issuer.

(2) “Revoked Access Card” as used herein shall mean an Access Card which has been cancelled or terminated by the issuer of said Access Card.

(3) “Person” as used herein shall mean and include natural persons, or any organization, or other entity.

(4) “Issuer” as used herein shall be the depository and/or creditor issuing the Access Card, directly or through another entity.

(5) The aggregate amount or value of credit, money, goods, services or anything else of value obtained shall determine the value of the misappropriation or taking in determining the penalty under R.S. 14:67 when the offender has obtained the credit, money, goods, services or anything else of value from any one issuer or the offender has used an Access Card, or referred to a nonexistent Access Card on two or more occasions within any consecutive ninety day period.

B. Whoever, directly or indirectly, by agent or otherwise, with intent to defraud, (1) uses a forged Access Card, (2) makes reference by number or other description to a nonexistent Access Card, (3) steals or wrongfully appropriates an Access Card, or (4) uses an Access Card belonging to another person without authority of said person; thereby obtaining, whether contemporaneously or not, credit, money, goods, services or anything of value shall be guilty of theft and shall be subject to the penalties provided for the crime of theft in R.S. 14:67.

C. Whoever, directly or indirectly, by agent or otherwise, with intent to defraud, uses a revoked Access Card, thereby obtaining, whether contemporaneously or not, credit, money, goods, services or anything of value shall be guilty of theft and shall be subject to the penalties provided for the crime of theft in R.S. 14:67. For purposes of this Subsection, it shall be presumptive evidence that a person used a revoked Access Card with intent to defraud if the said person, directly or indirectly, by agent or otherwise, uses the said Access Card after actually receiving oral or written notice that the Access Card has been cancelled or terminated, or if said person, directly or indirectly, by agent or otherwise, uses the said Access Card at a time period more than five days after written notice of the termination or cancellation of said Access Card has been deposited by registered or certified mail in the United States mail system. Said notice shall be addressed to the person to whom such Access Card has been issued at the last known address for such person as shown on the records of the issuer.

D. Whoever, directly or indirectly, by agent or otherwise, with the intent to defraud, uses an Access Card to obtain, whether contemporaneously or not, money, goods, services or anything of value, and the final payment for said items is to be made by debiting or charging said person’s demand deposit or savings or time account with issuer, or by debiting or charging any other funds said person has on deposit with issuer, and there are not sufficient funds on deposit to the credit of said person with the issuer to make payment in full of said items obtained, said person shall have committed the crime of theft in R.S. 14:67. Said person’s failure to pay the amount due on said items obtained:

(1) Within ten days after written notice of said amount due has been deposited by certified or registered mail in the United States mail system addressed to the person to whom such Access Card has been issued at the last known address for such person as shown on the records of issuer; or

(2) Within ten days of delivery or personal tender of said written notice shall be presumptive evidence of said person’s intent to defraud.

E. As used herein and in R.S. 14:67, the Access Card itself shall be a thing of value, with a value less than one hundred dollars.

F. In addition to any other fine or penalty imposed under this Section or under R.S. 14:67, the court may, at its discretion, order as a part of the sentence, restitution. (Added by Acts 1964, No. 192, § 1; Amended by Acts 1979, No. 167, § 1; Acts 1986, No. 556, § 1.)

CROSS REFERENCES

Louisiana Law. — Identification of alleged offender, see La. R.S. 14:72.3.

Definitions, see La. R.S. 14:73.1.

Preemption of state law; exceptions, see La. R.S. 14:143.

Possession, manufacture, sale or transfer of devices for avoidance of payment for telecommunications services or related offenses; seizure of devices, see La. R.S. 14:222.

Unauthorized interception, interference with, or retransmission of services offered over a cable television system, see La. R.S. 14:222.1.

Municipal Law. — Criminal law > unauthorized use of “access card” as theft; definitions. Baton Rouge Code of Ordinance § 13:67.3.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Fraud

••• Credit Card Fraud

•••• General Overview. — Where defendant allegedly presented a stolen credit card and forged the signature to fraudulently obtain merchandise from a store, the district attorney had discretion under La. Rev. Stat. Ann. § 14:4(1) to prosecute her under either the felony general forgery statute, La. Rev. Stat. Ann. § 14:72, or under La. Rev. Stat. Ann. § 14:67.3, which was the misdemeanor specific statute prohibiting unauthorized use of a credit card. State v. Juluke, 374 So. 2d 1259, 1979 La. LEXIS 6912 (Sept. 4, 1979).

• Search & Seizure

•• Search Warrants

••• Probable Cause

•••• General Overview. — Affidavit was sufficient from its face that the information received by the affiant was current and not stale; furthermore, the affidavit for a search warrant for theft by unauthorized use of a credit card in violation of La. Rev. Stat. Ann. § 14:67.3, although lacking the time when the crimes took place, made clear to whom specific unauthorized telephone orders were being made, and that the merchandise orders were delivered to a particular address by a named delivery service. State v. Newsome, 544 So. 2d 82, 1989 La. App. LEXIS 1062 (May 24, 1989), writ of certiorari denied by 551 So. 2d 1317, 1989 La. LEXIS 2636 (La. 1989).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 14:221 et seq., OPINION NUMBER 83-990, La. Atty. Gen. Op. No. 1983-990; 1983 La. AG LEXIS 102.

A parish employee or officer is prohibited from using a credit card which has been issued to a public entity for personal purchases unless he has been given specific authority by the public entity. A parish employee or official faces possible criminal liability where he writes insufficient funds checks to pay for private purchases made on government issued credit cards. The decision to charge the individual in a criminal case is within the discretion of the local district attorney., OPINION No. 92-597, La. Atty. Gen. Op. No. 1992-597; 1992 La. AG LEXIS 603.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1986-1987: A Faculty Symposium: Criminal Procedure. 48 La. L. Rev. 257 (November, 1987).

Recent Case: State v. Lindsey — Interpreting Mandatory Versus Permissive Presumptions in Louisiana Criminal Law. 61 Tul. L. Rev. 967 (March, 1987).

§ 67.4. Anti-Skimming Act.

A. This Section shall be known and may be cited as the “Anti-Skimming Act.”

B. As used in this Section the following terms have the following meanings:

(1) “Authorized card user” means any person with permission to use any payment card to obtain, purchase, or receive goods, services, money, or anything else of value from a merchant.

(2) “Merchant” means an owner or operator of any retail mercantile establishment or any agent, employee, lessee, consignee, officer, director, franchisee, or independent contractor of such owner or operator who receives from an authorized user of a payment card, or someone the merchant believes to be an authorized user, a payment card or information from a payment card, or what the merchant believes to be a payment card or information from a payment card, as the instrument for obtaining, purchasing or receiving goods, services, money, or anything else of value from the merchant.

(3) “Payment card” means a credit card, charge card, debit card, hotel key card, stored value card, or any other card that is issued to an authorized card user and that allows the user to obtain, purchase, or receive goods, services, money, or anything else of value from a merchant.

(4) “Re-encoder” means an electronic device that places encoded information from the magnetic strip or stripe of a payment card onto the magnetic strip or stripe of a different payment card.

(5) “Scanning device” means a scanner, reader, or any other electronic device that is used to access, read, scan, obtain, memorize, or store, temporarily or permanently, information encoded on the magnetic strip or stripe of a payment card.

C. It shall be unlawful for any person to do either of the following:

(1) Use a scanning device to access, read, obtain, memorize, or store, temporarily or permanently, information encoded on the magnetic strip or stripe of a payment card without the permission of the authorized user of the payment card and with the intent to defraud the authorized user, the issuer of the authorized user’s payment card, or a merchant.

(2) Use a re-encoder to place information encoded on the magnetic strip or stripe of a payment card onto the magnetic strip or stripe of a different card without the permission of the authorized user of the card from which the information is being re-encoded and with the intent to defraud the authorized user, the issuer of the authorized user’s payment card, or a merchant.

D. (1) Whoever violates the provisions of Subsection C of this Section shall be imprisoned, with or without hard labor, for not more than five years, or fined not more than five thousand dollars, or both.

(2) Whoever, directly or indirectly, by agent or otherwise, uses a scanning device and a re-encoder in violation of Subsection C of this Section and with the intent to defraud shall be imprisoned, with or without hard labor, for not more than ten years, or fined not more than ten thousand dollars, or both.

(3) Upon a third or subsequent conviction of a violation of the provisions of this Section, the offender shall be imprisoned, with or without hard labor, for not more than ten years, or may be fined not more than twenty thousand dollars, or both.

E. In addition to the penalties provided in Subsection D of this Section, a person convicted under this Section shall be ordered to make full restitution to the victim and any other person who has suffered a financial loss as a result of the offense. If a person ordered to make restitution pursuant to this Section is found to be indigent and therefore unable to make restitution in full at the time of conviction, the court shall order a periodic payment plan consistent with the person’s financial ability. (Acts 2005, No. 297, § 1, eff. Aug. 15, 2005; Acts 2008, No. 495, § 1, eff. Aug. 15, 2008.)

2008 Amendments. — Acts 2008, No. 495, § 1, effective August 15, 2008, rewrote (C) through (E).

LSLI 2005 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute reordered (B)(1)-(5), as enacted by Acts 2005, No. 297, § 1 to appear in alphabetical order. In addition, the LSLI made stylistic changes in (B)(3) and (5).

CROSS REFERENCES

Louisiana Law. — Preemption of state law; exceptions, see La. R.S. 14:143.

§ 67.5. Theft of crawfish; penalty.

A. Theft of crawfish is the misappropriation or taking of crawfish belonging to another or proceeds derived from the sale of such crawfish, whether done without the consent of the owner to the misappropriation or taking, or by means of fraudulent conduct, practices, or representations, with the intent to deprive the owner permanently of the crawfish, or proceeds derived from the sale of the crawfish.

B. (1) Whoever commits the crime of theft of crawfish when the misappropriation or taking amounts to a value of one thousand five hundred dollars or more shall be imprisoned, with or without hard labor, for not more than ten years or may be fined not more than three thousand dollars, or both.

(2) When the misappropriation or taking amounts to a value of five hundred dollars or more, but less than a value of one thousand five hundred dollars, the offender shall be imprisoned, with or without hard labor, for not more than five years or may be fined not more than two thousand dollars, or both.

(3) When the misappropriation or taking amounts to less than a value of five hundred dollars, the offender shall be imprisoned for not more than six months or may be fined not more than five hundred dollars, or both. If the offender in such cases has been convicted of theft of crawfish one or more times previously, upon any subsequent conviction he shall be imprisoned, with or without hard labor, for not more than ten years or may be fined not more than three thousand dollars, or both. (Acts 2005, No. 42, § 1, eff. Aug. 15, 2005; Acts 2006, No. 143, § 1, eff. Aug. 15, 2006; Acts 2010, No. 585, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 585 substituted “one thousand five hundred dollars” for “five hundred dollars” in (B)(1) and (B)(2); substituted “five hundred dollars” for “three hundred dollars” in (B)(2) and (B)(3); and substituted “five years” for “two years” in (B)(2).

2006 Amendments. — Acts 2006, No. 143, § 1, effective August 15, 2006, substituted “three hundred dollars” for “one hundred dollars” in (B)(2) and (B)(3).

CROSS REFERENCES

Louisiana Law. — Preemption of state law; exceptions, see La. R.S. 14:143.

§ 67.6. Theft of utility service; inference of commission of theft; penalties.

A. Theft of utility service is the misappropriation, taking, or use of any electricity, gas, water, or telecommunications which belongs to another, is held for sale by another, or is being distributed by another, without the consent of the owner, seller, or distributor or by means of fraudulent conduct, practices, or representations. A taking, misappropriation, or use includes the diversion by any means or device of any quantity of electricity, gas, water, or telecommunications from the wires, cables, pipes, mains, or other means of transmission of such person, or by directly or indirectly preventing a metering device from properly registering the quantity of electricity, gas, water, or telecommunications actually used, consumed, or transmitted.

B. The trier of fact may infer that there was a misappropriation, taking, or using without the consent of the owner, seller, or distributor, or that there was fraudulent conduct, practices, or representations when:

(1) There is on or about any wire, cable, pipe, main, or meter, or the equipment to which said wire, cable, pipe, main, or meter is affixed or attached, any device or any other means resulting in the diversion of electricity, gas, water, or telecommunications, or any device or any other means resulting in the prevention of the proper action or accurate registration of the meter or meters used to measure the quantity of electricity, gas, water, or telecommunications actually used, consumed, or transmitted, or interfering with the proper action or accurate registration of such meter or meters;

(2) The person charged had custody or control of the room, structure, or place where such device, other means, or such wire, cable, pipe, main, meter, or equipment affixed or attached thereto was located; and

(3) The person charged benefited from the misappropriation of such utility service; or

(4) The person charged intentionally supplied false information in applying for such utility service.

C. (1) On a first conviction, the offender shall be fined not less than one hundred dollars nor more than five hundred dollars or imprisoned for not more than six months, or both.

(2) On a second or subsequent conviction, regardless of whether the second or subsequent offense occurred before or after an earlier conviction, the offender shall be fined not less than one hundred dollars nor more than three thousand dollars or imprisoned, with or without hard labor, for not more than two years, or both.

D. The provisions of this Section shall not apply to the attachment on the customer’s side of the customer’s main electric disconnect of any device which lowers the quantity of utilities actually used and does not divert such utilities or prevent their proper registration. (Added by Acts 1977, No. 308, § 1. Amended by Acts 1981, No. 108, § 1; Acts 1986, No. 620, § 1; Acts 1986, No. 261, § 1; Acts 1987, No. 251, § 1.)

CROSS REFERENCES

Louisiana Law. — Preemption of state law; exceptions, see La. R.S. 14:143.

Municipal Law. — Criminal law > theft of utility service; influence of commission of theft; penalties. Baton Rouge Code of Ordinance § 13:67.6.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Property Crimes

••• Larceny & Theft

•••• General Overview. — While the language of La. Rev. Stat. Ann. § 14:67.6(B), regarding theft of energy utility services, effects an unconstitutional shift of the burden of proof, the remainder of the statute is valid and the State should be allowed to prosecute a defendant under the constitutionally valid provisions. State v. McCoy, 395 So. 2d 319, 1980 La. LEXIS 9367 (Nov. 10, 1980), overruled by State v. Caruso, La. 98-1415, 733 So. 2d 1169, 1999 La. LEXIS 308 (La. Mar. 2, 1999).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The Vermillion Parish Waterworks District No. 1 may impose a fine on individuals who tamper with and/or damage water meters in order to obtain water without paying for it so long as the fine does not constitute an illegal tax. Opinion No. 05-0177. 2006 La. AG LEXIS 111.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1986-1987: A Faculty Symposium: Criminal Procedure. 48 La. L. Rev. 257 (November, 1987).

§ 67.7. Theft of petroleum products; penalties.

Any person who shall unlawfully make or cause to be made any connection with or in any way tap or cause to be tapped, or drill or cause to be drilled a hole in any pipe or pipeline or tank laid or used for the conduct or storage of crude oil, naphtha, gas or casinghead gas, or any of the manufactured or natural products thereof, with intent to deprive the owner thereof of any of said crude oil, naphtha, gas, casinghead gas or any of the manufactured or natural products thereof, shall be guilty of a felony, and upon conviction shall be punished by forfeiture of the instrumentality of the crime and by a fine of not less than one hundred dollars and not more than fifty thousand dollars, or imprisoned, with or without hard labor, for a term of not less than one year nor more than ten years, or both. (Added by Acts 1982, No. 762, § 1.)

§ 67.8. Theft of oilfield geological survey, seismograph, and production maps; penalties.

Any person who shall unlawfully take or misappropriate any oilfield geological survey, seismograph, production maps, or any similar or related items, with the intent to deprive the owner thereof of any of said maps or items, shall be guilty of a felony, and upon conviction shall be punished by a fine of not less than one hundred dollars nor more than fifty thousand dollars, or imprisonment, with or without hard labor, for a term of not less than one year nor more than ten years, or both. (Added by Acts 1982, No. 762, § 1.)

§ 67.9. Theft of oil and gas equipment; penalties.

Any person who shall unlawfully take or misappropriate any machinery, drilling mud, welding equipment, pipe, fittings, pumps, or any other oil and gas equipment used in connection with the drilling, production, or maintenance of oil or gas wells, with the intent to deprive the owner or lessee thereof of said items shall:

(1) When the misappropriation or taking amounts to a value of twenty-five thousand dollars or more, be fined not less than seventy thousand dollars or imprisoned for not less than five years or more than thirty years at hard labor, or both.

(2) When the misappropriation or taking amounts to a value of five hundred dollars or more, but less than a value of twenty-five thousand dollars, be fined not less than one hundred or more than fifty thousand dollars or be imprisoned for not less than one year or more than ten years, with or without hard labor, or both.

(3) When the misappropriation or taking amounts to a value of three hundred dollars or more but less than five hundred dollars, be fined not more than two thousand dollars or be imprisoned, with or without hard labor, for not more than two years, or both.

(4) When the misappropriation or taking amounts to less than a value of three hundred dollars, be fined not more than five hundred dollars or be imprisoned for not more than six months, or both. (Added by Acts 1982, No. 762, § 1; Amended by Acts 2006, No. 143, § 1, eff. Aug. 15, 2006; Acts 2006, No. 222, § 1, eff. Aug. 15, 2006.)

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated the former (2) and (3) as (3) and (4) and merged (3) and (4), as amended by Acts 2006, No. 143, § 1 with (3) and (4), as amended by Acts 2006, No. 222, § 1.

2006 Amendments. — Acts 2006, No. 143, § 1, effective August 15, 2006, substituted “three hundred dollars” for “one hundred dollars” in (2) and (3).

Acts 2006, No. 222, § 1, effective August 15, 2006, added (1) and renumbered the section accordingly; and inserted “but less than a value of twenty-five thousand dollars” following “five hundred dollars or more” in (2).

CROSS REFERENCES

Municipal Law. — Criminal law > theft of oil and gas equipment; penalties. Baton Rouge Code of Ordinance § 13:67.9.


§ 67.10. Theft of goods.

A. Theft of goods is the misappropriation or taking of anything of value which is held for sale by a merchant, either without the consent of the merchant to the misappropriation or taking, or by means of fraudulent conduct, practices, or representations. An intent to deprive the merchant permanently of whatever may be the subject of the misappropriation or taking is essential and may be inferred when a person:

(1) Intentionally conceals, on his person or otherwise, goods held for sale.

(2) Alters or transfers any price marking reflecting the actual retail price of the goods.

(3) Transfers goods from one container or package to another or places goods in any container, package, or wrapping in a manner to avoid detection.

(4) Willfully causes the cash register or other sales recording device to reflect less than the actual retail price of the goods.

(5) Removes any price marking with the intent to deceive the merchant as to the actual retail price of the goods.

(6) Damages or consumes goods or property so as to render it unmerchantable.

B. (1) Whoever commits the crime of theft of goods when the misappropriation or taking amounts to a value of one thousand five hundred dollars or more shall be imprisoned, with or without hard labor, for not more than ten years or may be fined not more than three thousand dollars, or both.

(2) When the misappropriation or taking amounts to a value of five hundred dollars or more, but less than a value of one thousand five hundred dollars, the offender shall be imprisoned, with or without hard labor, for not more than five years or may be fined not more than two thousand dollars, or both.

(3) When the misappropriation or taking amounts to less than a value of five hundred dollars, the offender shall be imprisoned for not more than six months or may be fined not more than five hundred dollars, or both. If the offender in such cases has been convicted of theft or theft of goods two or more times previously, upon any subsequent conviction he shall be imprisoned, with or without hard labor, for not more than two years or may be fined not more than one thousand dollars, or both.

(4) When there has been a misappropriation or taking by a number of distinct acts of the offender, the aggregate of the amount of the misappropriations or takings shall determine the grade of the offense.

C. Repealed by Acts 2001, No. 944, § 4, effective August 15, 2001. (Acts 1987, No. 914, § 1; Acts 1992, No. 701, § 1; Acts 1999, No. 338, § 1, eff. Aug. 15, 1999; Acts 2001, No. 944, § 4, eff. Aug. 15, 2001; Acts 2006, No. 143, § 1, eff. Aug. 15, 2006; Acts 2010, No. 585, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 585 substituted “one thousand five hundred dollars” for “five hundred dollars” in (B)(1) and (B)(2); substituted “five hundred dollars” for “three hundred dollars” in (B)(2) and (B)(3); and substituted “five years” for “two years” in (B)(2).

2006 Amendments. — Acts 2006, No. 143, § 1, effective August 15, 2006, substituted “three hundred dollars” for “one hundred dollars” in (B)(2) and (B)(3).

2001 Amendments. — Acts 2001, No. 944, § 4, effective August 15, 2001, repealed (C), which read: “Notwithstanding any other provision of law, a misdemeanor offense under this Section may be the subject of a municipal ordinance.”

1999 Amendments. — Acts 1999, No. 338, § 1, effective August 15, 1999, added (C).

CROSS REFERENCES

Louisiana Law. — Preemption of state law; exceptions, see La. R.S. 14:143.

Sentence defined; pronouncing and recording of sentence; certification of conviction, see La. C.Cr.P. Art. 871.

Municipal Law. — Criminal law > misdemeanor theft of goods. Baton Rouge Code of Ordinance § 13:67.10.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Property Crimes

••• Larceny & Theft

•••• General Overview. — In a theft of goods (valued between $100 and $500) case, the trial court did not err in failing to give a justification charge to the jury, where the evidence did not support a justification defense; there was no evidence defendant was compelled to steal by threats of death or great bodily harm, defendant admitted that the man who initially entered the store with her did not tell her to steal the items, and a videotape of defendant at the store clearly showed that she was alone when she stole the items. State v. Wallis, 871 So. 2d 552, 2004 La. App. LEXIS 675 (Mar. 30, 2004).

In a criminal prosecution for shoplifting, where several DVD’s were removed from defendant’s tote bag as she attempted to exit a department store, the evidence was sufficient to convict her for attempted theft of goods valued between one hundred and five hundred dollars. State v. Behre, 864 So. 2d 668, 2003 La. App. LEXIS 3374 (Dec. 9, 2003).

Inmate was not entitled to habeas corpus relief on his claim that his habitual offender conviction had to be vacated because his theft conviction qualified as a misdemeanor rather than a felony because he was charged with and pleaded guilty to La. Rev. Stat. Ann. § 14:67.10. Serio v. Stalder, 2003 U.S. Dist. LEXIS 18625 (Oct. 14, 2003).

Sentence of 20 years’ imprisonment to defendant who engaged in a shoplifting scheme was convicted of theft of goods valued at between $100 and $500, as a four-time felony offender, was not unconstitutionally excessive. State v. Oliver, 857 So. 2d 1227, 2003 La. App. LEXIS 2654 (Sept. 30, 2003), writ denied by La. 2004-2139, 902 So. 2d 1042, 2005 La. LEXIS 1789 (La. May 20, 2005), writ denied by 2009 La. App. LEXIS 2202 (La.App. 5 Cir. Dec. 29, 2009).

Defendant’s adjudication as a juvenile delinquent was reversed where the state’s petition alleged that she committed a theft of goods but failed to assert the the value of the goods taken, and thus whether the offense charged was a felony grade act; the state’s failure to assert the grade of the offense charged caused the bill of information to be invalid. State in the Interest of A. P., 838 So. 2d 97, 2003 La. App. LEXIS 242 (Feb. 5, 2003).

Where an eyewitness observed defendant and another man act suspiciously inside of a store, remove items from the store, and place the items in the back of a vehicle, there was sufficient evidence presented to support a conviction for theft of goods over $500.00; the evidence also showed that defendant had the specific intent to commit the crime, and he was not just an unsuspecting accomplice. State v. Green, 839 So. 2d 286, 2003 La. App. LEXIS 85 (Jan. 28, 2003), writ denied by La. 2003-0848, 857 So. 2d 474, 2003 La. LEXIS 3180 (La. Oct. 31, 2003).

There was sufficient evidence to have found defendant guilty of theft of goods valued between $100.00 and $500.00, a violation of La. Rev. Stat. Ann. § 14:67.10, where, inter alia, the store manager and arresting officer testified that the value of the merchandise was $118. State v. Davis, 829 So. 2d 554, 2002 La. App. LEXIS 2857 (Sept. 30, 2002).

Defendant’s conviction of theft of goods valued between $100 and $500 was affirmed when the evidence was sufficient to infer he possessed the requisite intent to commit theft and that he actively participated in the commission of the crime, making him a principal to the theft. State v. Coleman, 829 So. 2d 468, 2002 La. App. LEXIS 2738 (Sept. 18, 2002).

Evidence was sufficient to convict defendant of attempted theft of goods when deputy, who had been working in department store, said he saw defendant shoplifting and never lost sight of her as she fled store. State v. Bridgewater, 800 So. 2d 964, 2001 La. App. LEXIS 2205 (Oct. 17, 2001).

Law imposing harsher penalties for theft from merchants than from other victims did not violate the state constitution’s equal protection clause because discrimination based upon the victim’s status furthered the appropriate state interest in deterring shoplifting. State v. Fleury, 799 So. 2d 468, 2001 La. LEXIS 2853 (Oct. 16, 2001).

Defendant’s conviction of theft of goods valued between $100 and $500 under La. Rev. Stat. Ann. § 14:67.10 was affirmed on appeal where the evidence supported the trial court’s determination that, pursuant to La. Rev. Stat. Ann. § 14:24, defendant was a principal to the offense in that defendant aided and abetted another principal who shoplifted merchandise from a department store. State v. Price, 792 So. 2d 180, 2001 La. App. LEXIS 1811 (July 30, 2001).

Fifteen-year sentence imposed pursuant to a multiple bill after defendant was convicted of theft, La. Rev. Stat. Ann. § 14:67.10, was not null and void, but was a valid sentence although the trial court did not vacate the prior sentence; to the extent that the decisions in State v. Dearmas, 606 So. 2d 567 (La. App. 5 Cir. 1992), State v. London, 98-65 (La. App. 5 Cir. 5/27/98), 712 So. 2d 287, writ denied, 98-1903 (La. 11/13/98), and State v. Stokes, 99-1287 (La. App. 5 Cir. 4/12/00), 759 So. 2d 980, writ denied, 00-1219 (La. 2/16/01), were in conflict, the court overruled them. State v. Davis, 792 So. 2d 126, 2001 La. App. LEXIS 1815 (July 30, 2001).

Fifteen-year sentence imposed pursuant to a multiple bill after defendant was convicted of theft, La. Rev. Stat. Ann. § 14:67.10, was not excessive because it was tailored to the offender and the offense; defendant had two prior convictions, including one for narcotics, and the trial court considered defendant’s track record. State v. Davis, 792 So. 2d 126, 2001 La. App. LEXIS 1815 (July 30, 2001).

Where a detective testified he had seen defendant and others walking out of a store prior to incident, defendant was the driver of the car, defendant waited for the others in the parking lot, and there was a bag in the car with items that had been stolen by the others, evidence showing that defendant was a principal to the offense by aiding and abetting was sufficient to sustain defendant’s conviction for theft. State v. Coleman, 792 So. 2d 918, 2001 La. App. LEXIS 1817 (July 30, 2001).

Contrary to defendant’s contention, there was sufficient evidence to support her conviction of theft of goods valued between $100 and $500 when defendant admitted she left the store with merchandise valued at $157 concealed in large boxes; the jury was free to disregard her claim that she had not intended to steal the groceries but that she suffered from a panic attack. State v. Parent, 788 So. 2d 685, 2001 La. App. LEXIS 1407 (May 30, 2001).

Penalty for a defendant convicted of theft of goods valued at $100 or more, but less than $500, is imprisonment with or without hard labor for not more than 2 years or a fine of not more than $2,000, or both. State v. Mance, 797 So. 2d 718, 2001 La. App. LEXIS 966 (May 11, 2001).

Sentence of two years at hard labor for the theft of goods having a value greater than $100 but less than $500 was within the requirements of La. Rev. Stat. Ann. § 14:67.10(B)(2). State v. Mance, 797 So. 2d 718, 2001 La. App. LEXIS 966 (May 11, 2001).

Evidence was sufficient to convict defendant of theft in violation of La. Rev. Stat. Ann. § 14:67.10 where a storekeeper testified to a classic “split” operation which resulted with defendant being caught outside the store with a stolen jacket; as required by La. Rev. Stat. Ann. § 15:438, this circumstantial evidence excluded defendant’s hypotheses of how he came to be in possession of the jacket. State v. Baylis, 782 So. 2d 129, 2001 La. App. LEXIS 397 (Feb. 28, 2001).

As a principal of the crime of theft of goods valued between $100 and $500, which was a violation of La. Rev. Stat. Ann. § 14:67.10, defendant was culpable for the entire value of the goods shoplifted from a store by her and her co-defendants; the evidence sufficiently showed that defendant with the requisite intent committed theft of goods valued between $100 and $500. State v. Brooks, 769 So. 2d 1242, 2000 La. App. LEXIS 2179 (Sept. 26, 2000).

Testimony regarding defendant’s actions in a store on a prior occasion was admissible in his trial for theft from the store to show his intent and to show that his actions in removing merchandise from the store without paying for it were not the result of mistake or accident; his intent at the time of the alleged theft was a contested issue at trial which the State bore the burden to prove. State v. Jolly, 768 So. 2d 165, 2000 La. App. LEXIS 1852 (July 25, 2000), writ of certiorari denied by La. 2000-2467, 798 So. 2d 959, 2001 La. LEXIS 2920 (La. Oct. 5, 2001).

Even if testimony regarding defendant’s actions in a store on a prior occasion was erroneously admitted in his trial for theft from the store, the error was harmless; loss control employees saw him remove the merchandise from the store, and defendant signed an admission of guilt and said that he took the items for his girlfriend. State v. Jolly, 768 So. 2d 165, 2000 La. App. LEXIS 1852 (July 25, 2000), writ of certiorari denied by La. 2000-2467, 798 So. 2d 959, 2001 La. LEXIS 2920 (La. Oct. 5, 2001).

Individual’s conviction for theft of goods valued at over $100 under La. Rev. Stat. Ann. § 14:67.10 was proper where testimony by security officers, who testified based on personal observations of the property’s value, was not hearsay. State v. Bolton, 739 So. 2d 364, 1999 La. App. LEXIS 2088 (June 30, 1999).

Although the evidence was sufficient to support a defendant’s conviction for theft in violation of La. Rev. Stat. Ann. § 14:67.10, errors patent concerning, inter alia, defendant’s waiver of her right to jury trial necessitated a remand to the trial court. State v. Herrera, 729 So. 2d 75, 1999 La. App. LEXIS 301 (Feb. 10, 1999).

When a security guard testified she personally compiled a list of the stolen merchandise and the respective retail prices, the guard and her manager testified that they double checked the items and the figure was accurate, their testimony was uncontroverted, and there was no indication that any of the items were on sale at the time of the theft, the State established that the stolen goods were valued at over five hundred dollars for purposes of La. Rev. Stat. Ann. § 14:67.10. State v. Council, 708 So. 2d 1283, 1998 La. App. LEXIS 582 (Mar. 25, 1998).

Where defendant was found guilty of theft of goods valued at $100 to $500 in violation of La. Rev. Stat. Ann. § 14:67.10, and was sentenced to two years imprisonment, defendant’s sentence was not excessive under § 14:67.10(B)(2) because while he received the maximum imprisonment allowed by § 14:67.10(B)(2), he did not receive the maximum sentence allowed by § 14:67.10 in that the trial court could also have imposed a fine of not more than $2,000. State v. Tucker, 708 So. 2d 1098, 1998 La. App. LEXIS 85 (Jan. 27, 1998).

Where defendant attempted to leave a store with a shopping bag that was lined with aluminum foil and that contained merchandise with the price tags and electronic tags still attached, her intent to steal the items could be inferred. State v. Johnson, 688 So. 2d 162, 1997 La. App. LEXIS 538 (Jan. 28, 1997).

A defendant, who switched price tags on items at a clothing store, was properly convicted of attempted theft of property valued between $100 and $500 because actual physical theft of currency was unnecessary to convict. State v. Nguyen, 584 So. 2d 256, 1991 La. App. LEXIS 1940 (June 27, 1991), writ of certiorari denied by 589 So. 2d 1054, 1991 La. LEXIS 3091 (La. 1991).

Pursuant to La. Code Crim. Proc. Ann. art. 215, quasi-police powers are delegated to a peace officer, merchant, or a specifically authorized employee or agent of a merchant to combat shoplifting; La. Code Crim. Proc. Ann. art. 215 grants civil and criminal immunity from liability for malicious prosecution when the detainer has reasonable cause to believe that a theft of goods, a separate crime defined by La. Rev. Stat. Ann. § 14:67.10, has occurred. Thomas v. Schwegmann Giant Supermarket, Inc., 561 So. 2d 992, 1990 La. App. LEXIS 1201 (May 15, 1990).

La. Code Crim. Proc. Ann. art. 215 refers only to the theft of goods, a crime which has been specifically defined by the legislature in La. Rev. Stat. Ann. § 14:67.10. Thomas v. Schwegmann Giant Supermarket, Inc., 561 So. 2d 992, 1990 La. App. LEXIS 1201 (May 15, 1990).

••• Receiving Stolen Property

•••• General Overview. — Defendant’s conviction for illegal possession of stolen things in violation of La. Rev. Stat. § 14:67.10 and La. Rev. Stat. § 14:69 was vacated because he had not been informed of his right to a jury trial before he pled guilty, even though he had been informed of his right to a trial. State v. Feaster, 779 So. 2d 761, 2000 La. App. LEXIS 2675 (Nov. 1, 2000).

• Accessories

•• Aiding & Abetting. — Defendant’s conviction of theft of goods valued between $100 and $500 under La. Rev. Stat. Ann. § 14:67.10 was affirmed on appeal where the evidence supported the trial court’s determination that, pursuant to La. Rev. Stat. Ann. § 14:24, defendant was a principal to the offense in that defendant aided and abetted another principal who shoplifted merchandise from a department store. State v. Price, 792 So. 2d 180, 2001 La. App. LEXIS 1811 (July 30, 2001).

Where a detective testified he had seen defendant and others walking out of a store prior to incident, defendant was the driver of the car, defendant waited for the others in the parking lot, and there was a bag in the car with items that had been stolen by the others, evidence showing that defendant was a principal to the offense by aiding and abetting was sufficient to sustain defendant’s conviction for theft. State v. Coleman, 792 So. 2d 918, 2001 La. App. LEXIS 1817 (July 30, 2001).

As a principal of the crime of theft of goods valued between $100 and $500, which was a violation of La. Rev. Stat. Ann. § 14:67.10, defendant was culpable for the entire value of the goods shoplifted from a store by her and her co-defendants; the evidence sufficiently showed that defendant with the requisite intent committed theft of goods valued between $100 and $500. State v. Brooks, 769 So. 2d 1242, 2000 La. App. LEXIS 2179 (Sept. 26, 2000).

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Defendant’s adjudication as a juvenile delinquent was reversed where the state’s petition alleged that she committed a theft of goods but failed to assert the the value of the goods taken, and thus whether the offense charged was a felony grade act; the state’s failure to assert the grade of the offense charged caused the bill of information to be invalid. State in the Interest of A. P., 838 So. 2d 97, 2003 La. App. LEXIS 242 (Feb. 5, 2003).

• Discovery & Inspection

•• Discovery Misconduct

••• General Overview. — Defendant failed to show that any specific prejudice resulted from the State’s untimely disclosure of a videotape that showed defendant shoplifting where the videotape merely corroborated the store loss manager’s testimony and the trial court provided a sufficient remedy by recessing the trial and giving defendant an opportunity to view the videotape. State v. Chaplain, 852 So. 2d 1088, 2003 La. App. LEXIS 2221 (July 29, 2003).

• Juries & Jurors

•• Waiver of Jury Trial

••• General Overview. — Although the evidence was sufficient to support a defendant’s conviction for theft in violation of La. Rev. Stat. Ann. § 14:67.10, errors patent concerning, inter alia, defendant’s waiver of her right to jury trial necessitated a remand to the trial court. State v. Herrera, 729 So. 2d 75, 1999 La. App. LEXIS 301 (Feb. 10, 1999).

• Trials

•• Burdens of Proof

••• Prosecution. — Testimony regarding defendant’s actions in a store on a prior occasion was admissible in his trial for theft from the store to show his intent and to show that his actions in removing merchandise from the store without paying for it were not the result of mistake or accident; his intent at the time of the alleged theft was a contested issue at trial which the State bore the burden to prove. State v. Jolly, 768 So. 2d 165, 2000 La. App. LEXIS 1852 (July 25, 2000), writ of certiorari denied by La. 2000-2467, 798 So. 2d 959, 2001 La. LEXIS 2920 (La. Oct. 5, 2001).

•• Defendant’s Rights

••• Right to Presence at Trial. — Defendant’s conviction for theft of goods valued at $100 to $500 in violation of La. Rev. Stat. Ann. § 14:67.10 and the sentence to a term of imprisonment at hard labor without benefit of parole, probation, or suspension of sentence as a triple felony offender were vacated and set aside, because the trial court conducted an inquiry of a juror without defendant and defendant’s counsel present; though it was difficult to determine what defendant and defendant’s counsel could have added to the inquiry, the language of La. Code Crim. Proc. Ann. art. 831(3) was mandatory, and the trial court committed reversible error in conversing with the juror for the purpose of determining whether that juror could render a fair and impartial verdict outside the presence of defendant and defendant’s counsel. State v. Hampton, 716 So. 2d 484, 1998 La. App. LEXIS 2272 (July 28, 1998), reversed by, remanded by La. 98-2605, 737 So. 2d 699, 1999 La. LEXIS 1600 (La. May 28, 1999).

• Defenses

•• Justification. — In a theft of goods (valued between $100 and $500) case, the trial court did not err in failing to give a justification charge to the jury, where the evidence did not support a justification defense; there was no evidence defendant was compelled to steal by threats of death or great bodily harm, defendant admitted that the man who initially entered the store with her did not tell her to steal the items, and a videotape of defendant at the store clearly showed that she was alone when she stole the items. State v. Wallis, 871 So. 2d 552, 2004 La. App. LEXIS 675 (Mar. 30, 2004).

• Sentencing

•• Appeals

••• General Overview. — Sentence of two years at hard labor for the theft of goods having a value greater than $100 but less than $500, a violation of La. Rev. Stat. Ann. § 14:67.10, was not an abuse of discretion or grossly disproportionate to the severity of the crime under La. Const. art. I, § 20, but was based on the record, which showed that defendant was a seventh felony offender, failed to report to his probation officer, and committed a subsequent theft. State v. Mance, 797 So. 2d 718, 2001 La. App. LEXIS 966 (May 11, 2001).

•• Cruel & Unusual Punishment. — Fifteen-year sentence imposed pursuant to a multiple bill after defendant was convicted of theft, La. Rev. Stat. Ann. § 14:67.10, was not excessive because it was tailored to the offender and the offense; defendant had two prior convictions, including one for narcotics, and the trial court considered defendant’s track record. State v. Davis, 792 So. 2d 126, 2001 La. App. LEXIS 1815 (July 30, 2001).

•• Guidelines

••• General Overview. — Because the maximum penalty for a violation of La. Rev. Stat. Ann. § 14:67.10(B)(3) was six months in a parish prison and a penalty for an attempt was one-half of six months, or three months, in accord with La. Rev. Stat. Ann. § 14:27(D)(3), defendants’ six-month convictions were excessive. State v. Duncan, 601 So. 2d 374, 1992 La. App. LEXIS 1796 (May 26, 1992), writ of certiorari denied by 604 So. 2d 1317, 1992 La. LEXIS 2964 (La. 1992).

••• Adjustments & Enhancements

•••• Criminal History

••••• Prior Felonies. — Inmate was not entitled to habeas corpus relief on his claim that his habitual offender conviction had to be vacated because his theft conviction qualified as a misdemeanor rather than a felony because he was charged with and pleaded guilty to La. Rev. Stat. Ann. § 14:67.10. Serio v. Stalder, 2003 U.S. Dist. LEXIS 18625 (Oct. 14, 2003).

Fifteen-year sentence imposed pursuant to a multiple bill after defendant was convicted of theft, La. Rev. Stat. Ann. § 14:67.10, was not null and void, but was a valid sentence although the trial court did not vacate the prior sentence; to the extent that the decisions in State v. Dearmas, 606 So. 2d 567 (La. App. 5 Cir. 1992), State v. London, 98-65 (La. App. 5 Cir. 5/27/98), 712 So. 2d 287, writ denied, 98-1903 (La. 11/13/98), and State v. Stokes, 99-1287 (La. App. 5 Cir. 4/12/00), 759 So. 2d 980, writ denied, 00-1219 (La. 2/16/01), were in conflict, the court overruled them. State v. Davis, 792 So. 2d 126, 2001 La. App. LEXIS 1815 (July 30, 2001).

•• Ranges. — Sentence of 20 years’ imprisonment to defendant who engaged in a shoplifting scheme was convicted of theft of goods valued at between $100 and $500, as a four-time felony offender, was not unconstitutionally excessive. State v. Oliver, 857 So. 2d 1227, 2003 La. App. LEXIS 2654 (Sept. 30, 2003), writ denied by La. 2004-2139, 902 So. 2d 1042, 2005 La. LEXIS 1789 (La. May 20, 2005), writ denied by 2009 La. App. LEXIS 2202 (La.App. 5 Cir. Dec. 29, 2009).

Penalty for a defendant convicted of theft of goods valued at $100 or more, but less than $500, is imprisonment with or without hard labor for not more than 2 years or a fine of not more than $2,000, or both. State v. Mance, 797 So. 2d 718, 2001 La. App. LEXIS 966 (May 11, 2001).

Sentence of two years at hard labor for the theft of goods having a value greater than $100 but less than $500 was within the requirements of La. Rev. Stat. Ann. § 14:67.10(B)(2). State v. Mance, 797 So. 2d 718, 2001 La. App. LEXIS 966 (May 11, 2001).

Where defendant was found guilty of theft of goods valued at $100 to $500 in violation of La. Rev. Stat. Ann. § 14:67.10, and was sentenced to two years imprisonment, defendant’s sentence was not excessive under § 14:67.10(B)(2) because while he received the maximum imprisonment allowed by § 14:67.10(B)(2), he did not receive the maximum sentence allowed by § 14:67.10 in that the trial court could also have imposed a fine of not more than $2,000. State v. Tucker, 708 So. 2d 1098, 1998 La. App. LEXIS 85 (Jan. 27, 1998).

• Appeals

•• Remands & Remittiturs. — Although the evidence was sufficient to support a defendant’s conviction for theft in violation of La. Rev. Stat. Ann. § 14:67.10, errors patent concerning, inter alia, defendant’s waiver of her right to jury trial necessitated a remand to the trial court. State v. Herrera, 729 So. 2d 75, 1999 La. App. LEXIS 301 (Feb. 10, 1999).

• Habeas Corpus

•• Review

••• Standards of Review

•••• General Overview. — Inmate was not entitled to habeas corpus relief on his claim that his habitual offender conviction had to be vacated because his theft conviction qualified as a misdemeanor rather than a felony because he was charged with and pleaded guilty to La. Rev. Stat. Ann. § 14:67.10. Serio v. Stalder, 2003 U.S. Dist. LEXIS 18625 (Oct. 14, 2003).

EVIDENCE

• Hearsay

•• Exceptions

••• General Overview. — Individual’s conviction for theft of goods valued at over $100 under La. Rev. Stat. Ann. § 14:67.10 was proper where testimony by security officers, who testified based on personal observations of the property’s value, was not hearsay. State v. Bolton, 739 So. 2d 364, 1999 La. App. LEXIS 2088 (June 30, 1999).

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor. — Defendant failed to show that any specific prejudice resulted from the State’s untimely disclosure of a videotape that showed defendant shoplifting where the videotape merely corroborated the store loss manager’s testimony and the trial court provided a sufficient remedy by recessing the trial and giving defendant an opportunity to view the videotape. State v. Chaplain, 852 So. 2d 1088, 2003 La. App. LEXIS 2221 (July 29, 2003).

•• Weight & Sufficiency. — In a criminal prosecution for shoplifting, where several DVD’s were removed from defendant’s tote bag as she attempted to exit a department store, the evidence was sufficient to convict her for attempted theft of goods valued between one hundred and five hundred dollars. State v. Behre, 864 So. 2d 668, 2003 La. App. LEXIS 3374 (Dec. 9, 2003).

Defendant’s conviction of theft of goods valued between $100 and $500 was affirmed when the evidence was sufficient to infer he possessed the requisite intent to commit theft and that he actively participated in the commission of the crime, making him a principal to the theft. State v. Coleman, 829 So. 2d 468, 2002 La. App. LEXIS 2738 (Sept. 18, 2002).

Evidence was sufficient to convict defendant of attempted theft of goods when deputy, who had been working in department store, said he saw defendant shoplifting and never lost sight of her as she fled store. State v. Bridgewater, 800 So. 2d 964, 2001 La. App. LEXIS 2205 (Oct. 17, 2001).

• Relevance

•• Prior Acts, Crimes & Wrongs. — Testimony regarding defendant’s actions in a store on a prior occasion was admissible in his trial for theft from the store to show his intent and to show that his actions in removing merchandise from the store without paying for it were not the result of mistake or accident; his intent at the time of the alleged theft was a contested issue at trial which the State bore the burden to prove. State v. Jolly, 768 So. 2d 165, 2000 La. App. LEXIS 1852 (July 25, 2000), writ of certiorari denied by La. 2000-2467, 798 So. 2d 959, 2001 La. LEXIS 2920 (La. Oct. 5, 2001).

Even if testimony regarding defendant’s actions in a store on a prior occasion was erroneously admitted in his trial for theft from the store, the error was harmless; loss control employees saw him remove the merchandise from the store, and defendant signed an admission of guilt and said that he took the items for his girlfriend. State v. Jolly, 768 So. 2d 165, 2000 La. App. LEXIS 1852 (July 25, 2000), writ of certiorari denied by La. 2000-2467, 798 So. 2d 959, 2001 La. LEXIS 2920 (La. Oct. 5, 2001).
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Louisiana Law Reviews. — Developments in the Law, 1986-1987: A Faculty Symposium: Criminal Procedure. 48 La. L. Rev. 257 (November, 1987).

The Willfulness Requirement: A Chameleon in the Legal Arena. 60 La. L. Rev. 563 (Winter, 2000).

Article: Theft in the Louisiana Criminal Code of 1942. 52 La. L. Rev. 1109 (May, 1992).

§ 67.11. Credit card fraud by persons authorized to provide goods and services.

A. As used in this Section the following terms have the following meanings:

(1) “Acquirer” means a business organization including without limitation a merchant, financial institution, or an agent of a business organization or financial institution that authorizes a merchant to accept payment by credit card for money, goods, services, or anything else of value.

(2) “Cardholder” means the person or organization named on the face of a credit card to whom or for whose benefit the credit card is issued by an issuer.

(3) “Credit card” means any instrument or device whether known as a credit card, credit plate, bank service card, banking card, check guarantee card, debit card, or by any other name, including an account number, issued with or without fee by an issuer for the use of a cardholder in obtaining money, goods, services, or anything of value on credit or for use in an automated banking device to obtain any of the services offered through the device.

(4) “Issuer” means the business organization or financial institution, or its duly authorized agent, which issues a credit card.

(5) “Provider” means a person who is authorized by an issuer or an acquirer to furnish money, goods, services, or anything else of value upon presentation of a credit card by the cardholder, or any agent or employee of such person.

(6) “Revoked credit card” means a credit card which is no longer valid because permission to use it has been suspended or terminated by the issuer.

B. No provider shall, with intent to defraud an issuer, an acquirer, or a cardholder, furnish money, goods, services, or anything else of value upon presentation of a credit card obtained or retained in violation of this Section, or a credit card which the provider knows is forged or revoked.

C. No provider shall, with intent to defraud an issuer, an acquirer, or a cardholder, fail to furnish money, goods, services, or anything else of value which the provider represents in writing, electronically or otherwise, to an issuer or an acquirer that such provider has furnished.

D. No provider shall, with intent to defraud an issuer, an acquirer, or a cardholder, present to an issuer or acquirer for payment a credit card transaction record which is not the result of an act between the cardholder and the provider.

E. No person shall employ, solicit, or otherwise cause a provider’s employee or authorized agent or representative to remit to an acquirer a credit card transaction record of a sale that was not originated as a result of an act between the cardholder and such provider.

F. Any person who violates the provisions of this Section may be imprisoned, with or without hard labor, for not more than fifteen years, or fined not more than fifty thousand dollars, or both. (Acts 1990, No. 691, § 1.)

§ 67.12. Theft of timber; criminal penalties; information and investigations.

A. Theft of timber is the misappropriation or taking of timber belonging to another, or proceeds derived from the sale of such timber, either taken without the consent of the owner, or by means of fraudulent conduct, practices, or representations, with the intent to deprive the owner permanently of the timber or proceeds derived therefrom.

B. (1) Whoever commits the crime of theft of timber when the misappropriation or taking amounts to a value of twenty-five thousand dollars or more shall be fined not more than ten thousand dollars and imprisoned at hard labor for not more than ten years.

(2) When the misappropriation or taking amounts to a value of less than twenty-five thousand dollars, the offender shall be imprisoned, with or without hard labor, for not more than five years, fined not more than five thousand dollars, or both.

C. The enforcement division of the office of forestry within the Department of Agriculture and Forestry shall have primary responsibility for collection, preparation, and central registry of information relating to theft of timber and shall assist all law enforcement agencies in investigations of violations of the provisions of this Section. (Acts 1990, No. 118, § 1; Acts 2008, No. 170, § 1, eff. Aug. 15, 2008.)

2008 Amendments. — Acts 2008, No. 170, § 1, effective August 15, 2008, inserted “criminal penalties” in the section heading; added (A) and (B); redesignated former undesignated section as (C); substituted “the provisions of this Section” for “R.S. 14:67” in (C).

CROSS REFERENCES

Louisiana Law. — Preemption of state law; exceptions, see La. R.S. 14:143.

§ 67.13. Theft of an alligator.

A. Theft of an alligator is the misappropriation or taking of an alligator, an alligator’s skin, or a part of an alligator, whether dead or alive, belonging to another, either without the consent of the other to the misappropriation or taking, or by means of fraudulent conduct, practices, or representations. An intent to deprive the other permanently of the alligator, the alligator’s skin, or a part of an alligator is essential.

B. (1) Whoever commits the crime of theft of an alligator when the misappropriation or taking amounts to a value of one thousand five hundred dollars or more shall be imprisoned, with or without hard labor, for not more than ten years, or may be fined not more than three thousand dollars, or both.

(2) When the misappropriation or taking amounts to a value of five hundred dollars or more, but less than a value of one thousand five hundred dollars, the offender shall be imprisoned, with or without hard labor, for not more than five years or may be fined not more than two thousand dollars, or both.

(3) When the misappropriation or taking amounts to less than a value of five hundred dollars, the offender shall be imprisoned for not more than six months or may be fined not more than five hundred dollars, or both. If the offender in such cases has been convicted of theft of an alligator two or more times previously, upon any subsequent conviction he shall be imprisoned, with or without hard labor, for not more than two years or may be fined not more than one thousand dollars, or both. (Acts 1992, No. 410, § 1; Acts 2006, No. 143, § 1, eff. Aug. 15, 2006; Acts 2010, No. 585, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 585 substituted “one thousand five hundred dollars” for “five hundred dollars” in (B)(1) and (B)(2); substituted “five hundred dollars” for “three hundred dollars” in (B)(2) and (B)(3); substituted “five years” for “two years” in (B)(2); and made a stylistic change.

2006 Amendments. — Acts 2006, No. 143, § 1, effective August 15, 2006, substituted “three hundred dollars” for “one hundred dollars” in (B)(2) and (B)(3).

CROSS REFERENCES

Louisiana Law. — Preemption of state law; exceptions, see La. R.S. 14:143.

§ 67.14. Fraudulent acquisition of a rental motor vehicle.

A. Fraudulent acquisition of a rental motor vehicle is the lease or rental of a motor vehicle from a commercial lessor by the intentional giving or communicating payment information to the commercial lessor relating to how the lessee will pay the rental fee, or part thereof, when the lessee knows or reasonably should know that the payment information is or was false, fraudulent, insufficient, or incorrect. For purposes of this Section, incorrect payment information includes but is not limited to the presentation or tender of a credit card or check, when the credit card spending authorization or funds in the checking account are insufficient to cover the payment of the rental vehicle.

B. Whoever violates the provisions of this Section may be imprisoned for up to six months, or fined one thousand dollars, or both. (Acts 1992, No. 986, § 1.)

§ 67.15. Theft of a firearm.

A. Theft of a firearm is the misappropriation or taking of a firearm which belongs to another, either without the consent of the other to the misappropriation or taking or by means of fraudulent conduct, practices, or representations. An intent to deprive the other permanently of the firearm is essential.

B. For purposes of this Section, “firearm” means a shotgun or rifle, or a pistol, revolver, or other handgun.

C. (1) For a first offense, the penalty for theft of a firearm shall be imprisonment with or without hard labor for not less than two years nor more than ten years, without the benefit of probation, parole, or suspension of sentence and a fine of one thousand dollars.

(2) For a second offense, the penalty for theft of a firearm shall be imprisonment with or without hard labor for not less than five years nor more than fifteen years, without the benefit of probation, parole, or suspension of sentence and a fine of two thousand dollars.

(3) For a third and subsequent offense, the penalty for theft of a firearm shall be imprisonment at hard labor for not less than fifteen years nor more than thirty years, without the benefit of probation, parole, or suspension of sentence and a fine of five thousand dollars. (Acts 1994, 3rd Ex. Sess., No. 122, § 1; Acts 2000, 1st Ex. Sess., No. 116, § 1.)

2000 Amendments. — Acts 2000, 1st. Ex. Sess., No. 116, § 1, effective June 6, 2000, rewrote (C), which read: “(1) For a first offense, the penalty for theft of a firearm shall be imprisonment with or without hard labor for not less than one year nor more than five years and a fine of one thousand dollars.

“(2) For a second offense, the penalty for theft of a firearm shall be imprisonment with or without hard labor for not less than four years nor more than five years, and a fine of two thousand dollars.

“(3) For a third and subsequent offense, the penalty for theft of a firearm shall be imprisonment at hard labor for not less than ten years nor more than twelve years, and a fine of five thousand dollars.”

§ 67.16. Identity theft.

A. As used in this Section the following terms have the following meanings:

(1) “Disabled person” is any person regardless of age who has a mental, physical, or developmental disability that substantially impairs the person’s ability to provide adequately for his own care or protection.

(2) “Person” means any individual, partnership, association, joint stock association, trust, corporation, or other business entity whether incorporated or not.

(3) “Personal identifying information” shall include but not be limited to an individual’s:

(a) Social security number.

(b) Driver’s license number.

(c) Checking account number.

(d) Savings account number.

(e) Credit card number.

(f) Debit card number.

(g) Electronic identification number.

(h) Digital signatures.

(i) Birth certificate.

(j) Date of birth.

(k) Mother’s maiden name.

(l) Armed forces identification number.

(m) Government issued identification number.

(n) Financial institution account number.

B. Identity theft is the intentional use or possession or transfer or attempted use with fraudulent intent by any person of any personal identifying information of another person to obtain, possess, or transfer, whether contemporaneously or not, credit, money, goods, services, or any thing else of value without the authorization or consent of the other person.

C. (1) (a) Whoever commits the crime of identity theft when credit, money, goods, services, or any thing else of value is obtained, possessed, or transferred, which amounts to a value of one thousand dollars or more, shall be imprisoned, with or without hard labor, for not more than ten years or may be fined not more than ten thousand dollars, or both.

(b) Whoever commits the crime of identity theft when the victim is sixty years of age or older or a disabled person when the credit, money, goods, services, or any thing else of value is obtained which amounts to a value of one thousand dollars or more, shall be imprisoned, with or without hard labor, for not less than three years and for not more than ten years, or may be fined not more than ten thousand dollars, or both.

(c) Whoever commits the crime of identity theft when the victim is under the age of seventeen when the credit, money, goods, services, or any thing else of value is obtained which amounts to a value of one thousand dollars or more, shall be imprisoned, with or without hard labor, for not less than three years and for not more than ten years, or may be fined not more than ten thousand dollars, or both.

(2) (a) Whoever commits the crime of identity theft when credit, money, goods, services, or any thing else of value is obtained, possessed, or transferred, which amounts to a value of five hundred dollars or more, but less than one thousand dollars, shall be imprisoned, with or without hard labor, for not more than five years or may be fined not more than five thousand dollars, or both.

(b) Whoever commits the crime of identity theft when the victim is sixty years of age or older or a disabled person when the credit, money, goods, services, or any thing else of value is obtained which amounts to a value of five hundred dollars or more, but less than one thousand dollars, shall be imprisoned, with or without hard labor, for not less than two years and not more than five years, or may be fined not more than five thousand dollars, or both.

(c) Whoever commits the crime of identity theft when the victim is under the age of seventeen when the credit, money, goods, services, or any thing else of value is obtained which amounts to a value of five hundred dollars or more, but less than one thousand dollars, shall be imprisoned, with or without hard labor, for not less than two years and not more than five years, or may be fined not more than five thousand dollars, or both.

(3) (a) Whoever commits the crime of identity theft when credit, money, goods, services, or any thing else of value is obtained, possessed, or transferred, which amounts to a value of three hundred dollars or more, but less than five hundred dollars, shall be imprisoned, with or without hard labor, for not more than three years or may be fined not more than three thousand dollars, or both.

(b) Whoever commits the crime of identity theft when the victim is sixty years of age or older or a disabled person when the credit, money, goods, services, or any thing else of value is obtained which amounts to a value of three hundred dollars or more, but less than five hundred dollars, shall be imprisoned, with or without hard labor, for not less than one year and not more than three years, or may be fined not more than three thousand dollars, or both.

(c) Whoever commits the crime of identity theft when the victim is under the age of seventeen when the credit, money, goods, services, or any thing else of value is obtained which amounts to a value of three hundred dollars or more, but less than five hundred dollars, shall be imprisoned, with or without hard labor, for not less than one year and not more than three years, or may be fined not more than three thousand dollars, or both.

(4) (a) Whoever commits the crime of identity theft when credit, money, goods, services, or any thing else of value is obtained, possessed, or transferred, which amounts to a value less than three hundred dollars, shall be imprisoned for not more than six months, or may be fined not more than five hundred dollars, or both.

(b) Whoever commits the crime of identity theft when the victim is sixty years of age or older or a disabled person when the credit, money, goods, services, or any thing else of value is obtained which amounts to a value less than three hundred dollars, shall be imprisoned with or without hard labor, for not less than six months and not more than one year, or may be fined not more than five hundred dollars, or both.

(c) Whoever commits the crime of identity theft when the victim is under the age of seventeen when the credit, money, goods, services, or any thing else of value is obtained which amounts to a value less than three hundred dollars, shall be imprisoned with or without hard labor, for not less than six months and not more than one year, or may be fined not more than five hundred dollars, or both.

D. Upon a third or subsequent conviction of a violation of the provisions of this Section, the offender shall be imprisoned, with or without hard labor, for not more than ten years, or may be fined not more than twenty thousand dollars, or both.

E. When there has been a theft by a number of distinct acts of the offender, the aggregate of the amount of the theft shall determine the grade of the offense.

F. In addition to the foregoing penalties, a person convicted under this Section shall be ordered to make full restitution to the victim and any other person who has suffered a financial loss as a result of the offense. If a person ordered to make restitution pursuant to this Section is found to be indigent and therefore unable to make restitution in full at the time of conviction, the court shall order a periodic payment plan consistent with the person’s financial ability.

G. The provisions of this Section shall not apply to any person who obtains another’s driver’s license or other form of identification for the sole purpose of misrepresenting his age.

H. (1) Any person who has learned or reasonably suspects that his personal identifying information has been unlawfully used by another in violation of any provision of this Section may initiate a law enforcement investigation by contacting the local law enforcement agency that has jurisdiction over the area of his residence. Any law enforcement agency which is requested to conduct an investigation under the provisions of this Subsection shall take a police report of the matter from the victim, provide the complainant with a copy of such report, and begin an investigation of the facts. If the crime was committed in a different jurisdiction, the agency preparing the report shall refer the matter, with a copy of the report, to the local law enforcement agency having jurisdiction over the area in which the alleged crime was committed for an investigation of the facts.

(2) Any officer of any law enforcement agency who investigates an alleged violation in compliance with the provisions of this Subsection shall make a written report of the investigation that includes the name of the victim; the name of the suspect, if known; the type of personal identifying information obtained, possessed, transferred, or used in violation of this Section; and the results of the investigation. At the request of the victim who has requested the investigation, the law enforcement agency shall provide to such victim the report created under the provisions of this Paragraph. In providing the report, the agency shall eliminate any information that is included in the report other than the information required by this Paragraph. (Acts 1999, No. 1337, § 1, eff. Aug. 15, 1999; Acts 2003, No. 844, § 1, eff. Aug. 15, 2003; Acts 2006, No. 176, § 1, eff. Aug. 15, 2006; Acts 2006, No. 241, § 1, eff. Aug. 15, 2006; Acts 2007, No. 312, § 1, eff. Aug. 15, 2007; Acts 2008, No. 95, § 1, eff. Aug. 15, 2008; Acts 2008, No. 495, § 1, eff. Aug. 15, 2008.)

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated (A)(3), as amended by Acts 2008, No. 95, § 1, as (A)(2). In addition, the LSLI redesignated former (A)(2) as (A)(3).

2008 Amendments. — Acts 2008, No. 95, § 1, effective August 15, 2008, substituted “is any person regardless of age” for “is a person eighteen years of age or older” in (A)(1); and added (A)(3).

Acts 2008, No. 495, § 1, effective August 15, 2008, deleted the former last sentence in (C)(4)(a), which read: “If the offender in such cases has been convicted under this Paragraph two or more times previously, upon any subsequent conviction he shall be imprisoned, with or without hard labor, for not more than three years, or may be fined not more than three thousand dollars, or both”; deleted the former last sentence in (C)(4)(b), which read: “If the offender in such cases has been convicted under this Paragraph two or more times previously, upon any subsequent conviction he shall be imprisoned, with or without hard labor, for not less than one year and not more than three years, or may be fined not more than three thousand dollars, or both”; deleted the former last sentence in (C)(4)(c), which read: “If the offender in such cases has been convicted under this Paragraph two or more times previously, upon any subsequent conviction he shall be imprisoned, with or without hard labor, for not less than one year and not more than three years, or may be fined not more than three thousand dollars, or both”; inserted (D) and redesignated the remaining subsections accordingly.

2007 Amendments. — Acts 2007, No. 312, § 1, effective August 15, 2007, substituted “three years” for “two years” in (C)(1)(b); added (C)(1)(c); substituted “two years” for “one year” in (C)(2)(b); added (C)(2)(c); substituted “one year” for “six months” in (C)(3)(b); added (C)(3)(c); in (C)(4)(b), substituted “shall be imprisoned, with or without hard labor, for not less than six month and not more than one year” for “shall be imprisoned for not more than one year,” and substituted “one year” for “six months” in the last sentence; and added (C)(4)(c).

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute merged R.S. 14:67.16, as amended by Acts 2006, No. 176, § 1 with R.S. 14:67.16, as amended by Acts 2006, No. 241, § 1.

2006 Amendments. — Acts 2006, No. 176, § 1, effective August 15, 2006, added (A)(1)(m) and (1)(n); substituted “any thing” for “anything” throughout; and inserted “possessed or transferred” and made like changes throughout the section.

Acts 2006, No. 241, § 1, effective August 15, 2006, added (A)(1), (C)(1)(b), (C)(2)(b), (C)(3)(b) and (C)(4)(b); substituted “any thing” for “anything” in (C)(1)(a), (C)(2)(a), (C)(3)(a), and (C)(4)(a); substituted “Paragraph” for “Section” in (C)(4)(a).

2003 Amendments. — Acts 2003, No. 844, § 1, effective August 15, 2003, added (G).

CROSS REFERENCES

Louisiana Law. — Identification of alleged offender, see La. R.S. 14:72.3.

Definitions, see La. R.S. 15:603.

Definitions, see La. R.S. 15:1352.

Exclusion of certain contractors from bidding, see La. R.S. 38:2227.

Council on Peace Officer Standards and Training, see La. R.S. 40:2403.

Records of prosecutive, investigative, and law enforcement agencies, and communications districts, see La. R.S. 44:3.

TREATISES AND LAW REVIEWS

General Law Reviews. — Article: Identity Theft: Myths, Methods, and New Law. 30 Rutgers Computer & Tech. L.J. 237 (2004).

§ 67.17. Theft of motor vehicle fuel.

A. No person shall dispense fuel, including gasoline and diesel, into the fuel tank of a motor vehicle at an establishment in which motor gasoline or diesel is offered for retail sale and leave the premises of the establishment unless the payment or authorized charge for the fuel has been made.

B. (1) Whoever violates the provisions of this Section shall be subject to a fine or imprisonment or both, in accordance with the penalties prescribed in R.S. 14:67.

(2) In addition to the penalties provided in Paragraph (1) of this Subsection, the driver’s license of any person violating the provisions of this Section shall be suspended upon conviction or plea of guilty or nolo contendere. Upon a first conviction, the driver’s license suspension shall be for a period not to exceed six months. Upon a second or subsequent conviction, the suspension shall be for a period not to exceed one year. Upon conviction or plea of guilty or nolo contendere, the court shall surrender the driver’s license to the Department of Public Safety and Corrections for suspension in accordance with the provisions of this Section. (Acts 2001, No. 812, § 1.)

CROSS REFERENCES

Louisiana Law. — Suspension, revocation, renewal, and cancellation of licenses; judicial review, see La. R.S. 32:414.

§ 67.18. Cheating and swindling.

A. It shall be unlawful for any person who by any trick or sleight of hand performance, or by fraud or fraudulent scheme, cards, dice, or device, for himself or another, wins or attempts to win money or property or a combination thereof, or reduces a losing wager or attempts to reduce a losing wager, increases a winning wager or attempts to increase a winning wager in connection with gaming operations.

B. (1) Whoever violates the provisions of this Section when the value of such money or property or combination thereof or reduced or increased wager amounts to a value of one thousand five hundred dollars or more shall be imprisoned, with or without hard labor, for not more than ten years, or may be fined not more than three thousand dollars, or both.

(2) When the value of such money or property or combination thereof or reduced or increased wager amounts to a value of five hundred dollars or more, but less than a value of one thousand five hundred dollars, the offender shall be imprisoned, with or without hard labor, for not more than five years, or may be fined not more than two thousand dollars, or both.

(3) When the value of such money or property or combination thereof or reduced or increased wager amounts to less than a value of five hundred dollars, the offender shall be imprisoned for not more than six months, or may be fined not more than five hundred dollars, or both. If the offender in such cases has been convicted of cheating and swindling two or more times previously, upon any subsequent conviction he shall be imprisoned, with or without hard labor, for not more than two years, or may be fined not more than two thousand dollars, or both.

C. For purposes of this Section, “gaming operations” means the conducting or assisting in the conducting of gaming activities or operations upon a riverboat, at the official gaming establishment, by operating an electronic video draw poker device, by a charitable gaming licensee, or at a pari-mutuel wagering facility or the operation of a state lottery which is licensed for operation and regulated under the provisions of Chapter 4 of Title 4, Chapters 4, 5, 6, and 7 of Title 27, or Chapter 11 of Title 4 or Subtitle XI of Title 47 of the Louisiana Revised Statutes of 1950, or any other gaming operation authorized by law. (Acts 2001, No. 216, § 1, eff. Aug. 15, 2001; Acts 2010, No. 585, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 585 substituted “one thousand five hundred dollars” for “five hundred dollars” in (B)(1) and (B)(2); substituted “five hundred dollars” for “three hundred dollars” in (B)(2) and (B)(3); and substituted “five years” for “two years” in (B)(2).

§ 67.19. Theft of anhydrous ammonia.

A. Theft of anhydrous ammonia is the misappropriation or taking of anhydrous ammonia which belongs to another, either without the consent of the other to the misappropriation or taking or by means of fraudulent conduct, practices, or representations, with the intent to permanently deprive.

B. For purposes of this Section, “anhydrous ammonia” is the compound formed by the combination of two gaseous elements, nitrogen and hydrogen, in the proportion of one part of nitrogen to three parts of hydrogen by volume and in the ratio of eighty-two percent nitrogen to eighteen percent hydrogen by weight.

C. Whoever commits the crime of theft of anhydrous ammonia shall be imprisoned with or without hard labor for not more than two years, or may be fined not more than two thousand dollars, or both. (Acts 2001, No. 286, § 1, eff. Aug. 15, 2001.)

§ 67.19.1. Unauthorized possession of anhydrous ammonia.

A. It shall be unlawful for any person to do any of the following:

(1) Use anhydrous ammonia to manufacture or attempt to manufacture any controlled dangerous substance.

(2) Possess any substance containing any detectable amount of anhydrous ammonia with the intent to use that substance to manufacture a controlled dangerous substance.

B. The unauthorized possession of anhydrous ammonia is defined as the possession of any amount of anhydrous ammonia in a container not authorized by and which does not have an inspection sticker from the Liquefied Petroleum Gas Commission as is required pursuant to R.S. 3:1355(B).

C. The possession of any amount of anhydrous ammonia in a container not authorized by the Liquefied Petroleum Gas Commission shall be prima facie evidence of intent to use anhydrous ammonia to manufacture a controlled dangerous substance.

D. Whoever commits the crime of unauthorized possession of anhydrous ammonia shall be imprisoned with or without hard labor for not more than two years, or may be fined not more than two thousand dollars, or both. (Acts 2005, No. 494, § 2, eff. Aug. 15, 2005.)

Editor’s Notes. — Acts 2010, No. 579, § 3, effective August 15, 2010, repealed R.S. 3:1355 referenced in the section above.

LSLI 2005 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute (LSLI) substituted “Liquefied” for “Liquified” in (B) and (C), as amended by Acts 2005, No. 494, § 1.

§ 67.20. Theft of a business record.

A. Theft of a business record is the misappropriation or taking of a business record or the information contained therein belonging to another by any person either without the consent of the other to the misappropriation or taking, or by means of fraudulent conduct, practices, or representations. An intent to deprive the other permanently of the business record or the information contained therein is essential and may be inferred when a person misappropriates, takes, or converts the business record for his own use or for the use of another for economic gain.

B. For purposes of this Section, “business record” means any record belonging to another, whether or not maintained or compiled by the person who misappropriates or takes the record, which complies with the following:

(1) Is material to the conduct of the business of the owner of the business record.

(2) Is not available to the public in accordance with state or federal law.

(3) Is susceptible to use by another, which if used, would have an adverse material effect upon the overall business of the owner of the business record.

(4) Is defined as a “trade secret” pursuant to R.S. 51:1431 or R.S. 9:3576.24.

(5) Is of such a nature that the replacement, reconstruction, or compilation of the information, or the loss of the record or the information contained therein, will have an adverse material effect upon the overall business of the owner of the business record.

C. Whoever commits the crime of theft of a business record shall be imprisoned, with or without hard labor, for not more than two years or fined not more than ten thousand dollars or the cost of replacement, reconstruction, or compilation of the business record, whichever is greater, or both. (Acts 2001, No. 914, § 1.)

CROSS REFERENCES

Louisiana Law. — Exclusion of certain contractors from bidding, see La. R.S. 38:2227.

§ 67.21. Theft of the assets of an aged person or disabled person.

A. As used in this Section the following terms have the following meanings:

(1) “Aged person” is any person sixty years of age or older.

(2) “Disabled person” is a person eighteen years of age or older who has a mental, physical, or developmental disability that substantially impairs the person’s ability to provide adequately for his own care or protection.

(3) “Health care” is any expense resulting from medical, personal, residential, or other care provided or assistance received from any home- and community-based service provider, adult foster home, adult congregate living facility, nursing home, or other institution or agency responsible for the care of any aged or disabled person.

B. Theft of the assets of an aged person or disabled person is any of the following:

(1) The intentional use, consumption, conversion, management, or appropriation of an aged person’s or disabled person’s funds, assets, or property without his authorization or consent for the profit, advantage, or benefit of a person other than the aged person or disabled person without his authorization or consent.

(2) The intentional misuse of an aged or disabled person’s power of attorney to use, consume, convert, manage, or appropriate any funds, assets, or property of an aged person or disabled person for the profit, advantage, or benefit of a person other than the aged person or disabled person without his authorization or consent.

(3) The intentional use, consumption, conversion, management, or appropriation of an aged person’s or disabled person’s funds, assets, or property through the execution or attempted execution of a fraudulent or deceitful scheme designed to benefit a person other than the aged person or disabled person.

C. (1) Whoever commits the crime of theft of the assets of an aged person or disabled person when the value of the theft equals one thousand five hundred dollars or more may be imprisoned, with or without hard labor, for not more than ten years and shall be fined not more than three thousand dollars, or both.

(2) Whoever commits the crime of theft of the assets of an aged person or disabled person when the value of the theft equals five hundred dollars or more, but less than one thousand five hundred dollars may be imprisoned, with or without hard labor, for not more than five years and shall be fined not more than two thousand dollars, or both.

(3) Whoever commits the crime of theft of the assets of an aged person or disabled person when the value of the theft equals five hundred dollars or less may be imprisoned for not more than six months and shall be fined not more than five hundred dollars, or both.

(4) In any case in which an offender has been previously convicted of theft of the assets of an aged person or disabled person the offender shall be imprisoned, with or without hard labor, for not less than two years, and shall be fined not less than two thousand dollars, or both, regardless of the value of the instant theft.

D. When there have been a number of distinct acts of theft of the assets of an aged person or disabled person, the aggregate of the values of each act shall determine the grade of the offense.

E. In addition to all other penalties, a person convicted under this Section shall be ordered to make full restitution to the victim and any other person who has suffered a financial loss as a result of the offense. If a person ordered to make restitution pursuant to this Section is found to be indigent and therefore unable to make restitution in full at the time of conviction, the court shall order a periodic payment plan consistent with the person’s financial ability.

F. Any charges made under this Section shall be reported as provided in R.S. 15:1504 and 1505. (Acts 2001, No. 1011, § 1, eff. Aug. 15, 2001; Acts 2006, No. 172, § 1, eff. Aug. 15, 2006; Acts 2006, No. 176, § 1, eff. Aug. 15, 2006; Acts 2008, No. 839, § 1, eff. July 8, 2008; Acts 2010, No. 585, § 1, eff. Aug. 15, 2010; Acts 2010, No. 861, § 6, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 585 substituted “one thousand five hundred dollars” for “five hundred dollars” in (C)(1) and (C)(2); substituted “five hundred dollars” for “three hundred dollars” in (C)(2) and (C)(3); and substituted “five years” for “two years” in (C)(2).

The 2010 amendment by No. 861 substituted “R.S. 15:1504 and 1505” for “R.S. 14:403.2” in (F).

2008 Amendments. — Acts 2008, No. 839, § 1, effective July 8, 2008, substituted “home- and community-based service provider” for “adult day care facility” in (A)(3).

2006 Amendments. — Acts 2006, No. 172, § 1, effective August 15, 2006, added (B)(3).

Acts 2006, No. 176, § 1, effective August 15, 2006, deleted “which is required or designated for such person’s health care” following “assets, or property” in (B)(1); and deleted “which is required or designated for such person’s health care” following “person or disabled person” in (B)(2).

CROSS REFERENCES

Louisiana Law. — Refusal to hire or contract; termination of employment; exemption; appeal procedure; waiver, see La. R.S. 40:1300.53.

§ 67.22. Fraudulent acquisition of a credit card.

A. As used in this Section, “credit card” shall mean any instrument or device whether known as a credit card, credit plate, bank service card, banking card, check guarantee card, debit card, or by any other name, including an account number, issued with or without a fee by an issuer for the use of a cardholder in obtaining money, goods, services, or anything of value on credit or for use in an automated banking device to obtain any of the services offered through the device.

B. No person shall make or cause to be made, either directly or indirectly, any false statement as to his identity or that of any other person, firm, or corporation, knowing it to be false and with the intent that it be relied on, for the purpose of procuring the issuance of a credit card.

C. (1) Whoever violates the provisions of this Section shall be guilty of fraudulent acquisition of a credit card and shall be punished by a fine of not more than three thousand dollars, or imprisoned, with or without hard labor for not more than ten years, or both.

(2) Upon a third or subsequent conviction of a violation of the provisions of this Section, the offender shall be imprisoned, with or without hard labor, for not more than ten years, or may be fined not more than twenty thousand dollars, or both.

D. In addition to the penalties provided in Subsection C of this Section, a person convicted of a violation of this Section shall be ordered to make full restitution to the victim and any other person who has suffered a financial loss as a result of the offense. If a person ordered to make restitution pursuant to this Section is found to be indigent and therefore unable to make restitution in full at the time of conviction, the court shall order a periodic payment plan consistent with the person’s financial ability. (Acts 2003, No. 231, § 1, eff. Aug. 15, 2003; Acts 2008, No. 495, § 1, eff. Aug. 15, 2008.)

2008 Amendments. — Acts 2008, No. 495, § 1, effective August 15, 2008, added (C)(2) and (D).

§ 67.23. Theft of a used building component; penalties.

A. Theft of a used building component is the misappropriation or the taking of a used building component from immovable property belonging to another, either without the consent of the owner of the immovable property, or by means of fraudulent conduct, practices, or representations. An intent to deprive the owner of the immovable property permanently of the used building component is essential.

B. “Used building component” shall mean any object produced or shaped by human workmanship or tools that is an element of structural, architectural, archaeological, historical, ornamental, cultural, utilitarian, decorative, or sentimental significance or interest, which has been and may be used as an adjunct to or component or ornament of any building or structure, regardless of monetary worth, age, size, shape, or condition, that is immovable property or fixture, including but not be limited to bricks, siding, gutters, downspouts, lightning rods, chimney roofs, lights, chandeliers, stoves, tubs, sinks, faucets, faucet handles, toilets, bidets, showers, fans, furnaces, air conditioners, water heaters, sprinkling systems, shelving, countertops, cabinets, built-in speakers, shutters, trim, rafters, roof tiles, roofing, studs, foundation, barge boards, paneling, stairs, risers, banisters, wiring, plumbing, hinges, door latches, door knobs, medallions, mantles, flooring, carpet, tiles, molding, wainscoting, pavers, doors, windows, sills, transoms, joists, mailboxes, signage, fountains, decking, gates, fences, planters, landscaping, plantings or portions thereof, or component parts of immovable property of any nature or kind whatsoever.

C. (1) Whoever commits the crime of theft of a used building component, when the theft or taking amounts to a value or replacement value, whichever is greater, of one thousand five hundred dollars or more shall be fined not more than three thousand dollars, imprisoned with or without hard labor for not more than ten years, or both.

(2) When the theft or taking amounts to a value or replacement value, whichever is greater, of five hundred dollars or more, but less than a value of one thousand five hundred dollars, the offender shall be imprisoned, with or without hard labor, for not more than five years, or may be fined not more than two thousand dollars, or both.

(3) (a) When the theft or taking amounts to a value or replacement value, whichever is greater, of less than five hundred dollars, the offender shall be imprisoned, for not more than six months, or may be fined not more than five hundred dollars, or both.

(b) In a case provided for in Subparagraph (a) of this Paragraph, if the offender has been convicted two or more times previously of a theft or taking which, on each previous occasion, amounted to a value or replacement value, whichever is greater, of less than five hundred dollars, he shall be imprisoned, with or without hard labor, for not more than two years, or may be fined not more than two thousand dollars, or both.

D. When there has been a theft or taking by a number of distinct acts of the offender, the aggregate of the amount of the theft or taking shall determine the grade of the offense. (Acts 2003, No. 1190, § 1, eff. July 3, 2003; Acts 2010, No. 585, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 585 substituted “one thousand five hundred dollars” for “five hundred dollars” in (C)(1) and (C)(2); substituted “five hundred dollars” for “three hundred dollars” in (C)(2), (C)(3)(a), and (C)(3)(b); and substituted “five years” for “two years” in (C)(2).

§ 67.24. Theft of utility property.

A. Theft of utility property valued in excess of one hundred dollars is the misappropriation or taking of any utility property belonging to another without the consent of the owner to the misappropriation or taking. An intent to deprive the owner permanently of whatever may have been the subject of the misappropriation or taking is an essential element of this offense.

B. As used in this Section:

(1) “Utility” means any person or entity providing to the public gas, electricity, water, sewer, telephone, telegraph, radio, radio common carrier, railway, railroad, cable and broadcast television, video, or Internet services.

(2) “Utility property” means any component which is reasonably necessary to provide utility services, including but not limited to any wire, pole, facility, machinery, tool, equipment, cable, insulator, switch, signal, duct, fiber optic cable, conduit, plant, work, system, substation, transmission and distribution structures, line, street lighting fixture, generating plant, equipment, pipe, mains, transformer, underground line, gas compressor, meter, or any other building or structure or part of a structure that a utility uses in the production or use of its services.

C. Whoever commits the crime of theft of utility property shall be punished by a fine of not more than ten thousand dollars or imprisonment, with or without hard labor, for not less than two year nor more than ten years, or both. (Acts 2007, No. 73, § 1, eff. June 22, 2007.)

§ 67.25. Organized retail theft.

A. As used in this Section the following terms have the following meanings:

(1) “Retail establishment” means any business, whether a sole proprietorship, corporation, partnership, or otherwise, which holds or stores articles, products, commodities, items, or components for sale to the public or to other retail establishments.

(2) “Retail property” means any article, product, commodity, item, or component intended to be sold to the public or to other retail establishments.

(3) “Retail property fence” means any person who knowingly and intentionally procures, receives, or conceals stolen retail property.

(4) “Stolen retail property” means either retail property which has been the subject of a theft from a retail establishment or retail property which the offender, procuring, receiving, or concealing that property knows or reasonably believes to be the subject of a theft.

(5) “Value” means the price of the retail property as stated, posted, or advertised by the affected retail establishment, including applicable sales taxes.

B. Organized retail theft is the intentional procuring, receiving, or concealing of stolen retail property with the intent to sell, deliver, or distribute that property.

C. It shall be presumptive evidence that the owner or operator of any retail establishment has violated Subsection B of this Section when:

(1) On more than one occasion within any one-hundred-eighty-day period the offender has intentionally possessed, procured, received, or concealed stolen retail property; and

(2) The stolen retail property was possessed, procured, received, or concealed from or on behalf of any person who:

(a) Did not have a proper business license; or

(b) Did not pay sales or use taxes to the state or the appropriate local government subdivision in the jurisdiction where the possessing, procuring, receiving, or concealing took place for the transfer of the items to the owner or operator of the retail establishment; or

(c) Accepted a cash payment for the stolen retail property and did not provide the owner or operator of the possessing, procuring, receiving, or concealing retail establishment an invoice for the sale.

D. Whoever commits the crime of organized retail theft when the aggregate amount of the misappropriation, taking, purchasing, possessing, procuring, receiving, or concealing in any one-hundred-eighty-day period amounts to a value less than five hundred dollars shall be imprisoned with or without hard labor for not more than two years, or may be fined not more than two thousand dollars, or both.

E. Whoever commits the crime of organized retail theft when the aggregate amount of the misappropriation, taking, purchasing, possessing, procuring, receiving, or concealing in any one-hundred-eighty-day period amounts to a value more than five hundred dollars shall be imprisoned with or without hardlabor for not more than ten years, or may be fined not more thanten thousand dollars, or both. (Acts 2007, No. 395, § 1, eff. Aug. 15, 2007.)

LSLI 2007 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated R.S. 14:67.24, as enacted by Acts 2007, No. 395, § 1, as R.S. 14:67.25.

§ 67.26. Theft of a motor vehicle.

A. Theft of a motor vehicle is the intentional performance of any of the following acts:

(1) The taking of a motor vehicle, which belongs to another, either without the owner’s consent or by means of fraudulent conduct, practices, or representations, with the intention to permanently deprive the owner of the motor vehicle; or

(2) The taking control of a motor vehicle that is lost or mis-delivered under circumstances which provide a means of inquiry as to the true owner, and the person in control of the motor vehicle does not make reasonable efforts to notify or locate the true owner; or

(3) The taking control of a motor vehicle when the person knows or should have known that the motor vehicle has been stolen.

B. (1) A person who alleges that there has been a theft of a motor vehicle shall attest to that fact by signing an affidavit provided by the law enforcement officer or agency which shall indicate that a person who falsely reports a theft of a motor vehicle may be subject to criminal penalties under Subsection E of this Section.

(2) If the affidavit is not taken in person by a law enforcement officer or agency, the person who alleges that the theft of a motor vehicle has occurred shall mail or deliver a signed and notarized affidavit to the appropriate law enforcement agency within seven days.

C. (1) Whoever commits the crime of theft of a motor vehicle when the misappropriation or taking amounts to a sum of one thousand five hundred dollars or more shall be imprisoned, with or without hard labor, for not more than ten years, or may be fined not more than three thousand dollars, or both.

(2) Whoever commits the crime of theft of a motor vehicle when the misappropriation or taking amounts to a sum of five hundred dollars or more but less than one thousand five hundred dollars shall be imprisoned, with or without hard labor, for not more than five years, or may be fined not more than two thousand dollars, or both.

(3) Whoever commits the crime of theft of a motor vehicle when the misappropriation or taking amounts to a sum of less than five hundred dollars shall be imprisoned for not more than six months, or may be fined not more than one thousand dollars, or both.

D. When there has been a misappropriation or taking by a number of distinct acts of the offender, the aggregate of the amount of the misappropriations or takings shall determine the grade of the offense.

E. Whoever commits the crime of filing a false affidavit to support an alleged theft of a motor vehicle shall be imprisoned for not more than five years with or without hard labor or shall be fined not more than five thousand dollars, or both. (Acts 2008, No. 633, § 1, eff. Aug. 15, 2008; Acts 2010, No. 585, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 585 substituted “one thousand five hundred dollars” for “five hundred dollars” in (C)(1) and (C)(2); substituted “five hundred dollars” for “three hundred dollars” in (C)(2) and (C)(3); and substituted “five years” for “two years” in (C)(2).

§ 67.27. Theft of copper from a religious building or cemetery or graveyard.

A. Theft of copper from a religious building or cemetery or graveyard is the misappropriation or the taking of copper from any church, synagogue, mosque, or other building used primarily for religious worship or cemetery or graveyard without the consent of the owner or custodian of the religious building or cemetery or graveyard. The intent to permanently deprive is essential.

B. As used in this Section:

(1) “Copper” means any copper, copper wire, or copper alloy, including bronze or brass.

(2) “Religious building” means a church, synagogue, mosque, or other building or structure used primarily for religious worship.

C. (1) Whoever commits the crime of theft of copper from a religious building or cemetery or graveyard, when the misappropriation or taking amounts to a value of one thousand dollars or more, shall be imprisoned, with or without hard labor, for not less than five years and not more than ten years, or may be fined not more than five thousand dollars, or both.

(2) When the misappropriation or taking amounts to a value of five hundred dollars or more, but less than a value of one thousand dollars, the offender shall be imprisoned, with or without hard labor, for not less than two years and not more than five years or may be fined not more than two thousand dollars, or both.

(3) When the misappropriation or taking amounts to less than a value of five hundred dollars, the offender shall be imprisoned for not less than one year and not more than two years or may be fined not more than one thousand dollars, or both.

(4) Upon any subsequent conviction, the offender shall be imprisoned, with or without hard labor, for not more than ten years or may be fined not more than five thousand dollars, or both. (Acts 2008, No. 657, § 1, eff. Aug. 15, 2008.)

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated R.S. 14:67.26, as enacted by Acts 2008, No. 657, § 1, as R.S. 14:67.27.

§ 67.28. Theft of copper or other metals; determination of value of copper or other metals taken.

A. Theft of copper or other metals is the misappropriation or the taking of copper or other metals that belong to another, either without the consent of the owner or by means of fraudulent conduct, practices, or representations, with the intent to permanently deprive the owner of the copper or other metal.

B. As used in this Section:

(1) “Copper or other metals” means any copper, copper wire, copper alloy, bronze, brass, zinc, aluminum other than in the form of cans, stainless steel, or nickel alloys, whether in the form of bars, cable, ingots, rods, tubing, wire, wire scraps, clamps, connectors, or railroad track materials.

(2) “Railroad track materials” shall include steel in the form of railroad tracks or in the form of rail, switch components, spikes, angle bars, tie plates, or bolts of the type used in constructing railroads, or any combination of such materials.

C. In determining the appropriate penalty provisions as provided in Subsection D of this Section, the court shall calculate the value of the copper or other metals misappropriated or taken as the aggregate of the following:

(1) The fair market value of the copper or other metals.

(2) The cost of replacement of the copper or other metals.

(3) The cost of replacing and repairing property that was damaged as a result of the theft of copper or other metals.

D. (1) When the misappropriation or taking amounts to a value of one thousand dollars or more, the offender shall be fined not more than five thousand dollars, imprisoned, with or without hard labor, for not less than five years and not more than ten years, or both.

(2) When the misappropriation or taking amounts to a value of five hundred dollars or more, but less than a value of one thousand dollars, the offender shall be fined not more than two thousand dollars, imprisoned, with or without hard labor, for not less than two years and not more than five years, or both.

(3) When the misappropriation or taking amounts to a value of less than five hundred dollars, the offender shall be fined not more than one thousand dollars, and may be imprisoned for not less than one year and not more than two years, or both.

(4) Upon a second or subsequent conviction, the offender shall be fined not more than five thousand dollars, imprisoned, with or without hard labor, for not more than ten years, or both. (Acts 2012, No. 164, § 1, eff. Aug. 1, 2012.)

§ 68. Unauthorized use of a movable.

A. Unauthorized use of a movable is the intentional taking or use of a movable which belongs to another, either without the other’s consent, or by means of fraudulent conduct, practices, or representations, but without any intention to deprive the other of the movable permanently. The fact that the movable so taken or used may be classified as an immovable, according to the law pertaining to civil matters, is immaterial.

B. Whoever commits the crime of unauthorized use of a movable having a value of five hundred dollars or less shall be fined not more than five hundred dollars, imprisoned for not more than six months, or both. Whoever commits the crime of unauthorized use of a movable having a value in excess of five hundred dollars shall be fined not more than five thousand dollars, imprisoned with or without hard labor for not more than five years, or both. (Amended by Acts 1980, No. 692, § 1; Acts 1980, No. 708, § 1; Acts 1981, No. 293, § 1; Acts 1993, No. 419, § 1; Acts 2010, No. 396, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 396, in (B), substituted “five hundred dollars” for “one thousand dollars” twice and made a stylistic change.

CROSS REFERENCES

Louisiana Law. — License denial, nonrenewal, or revocation, see La. R.S. 22:1554.

Municipal Law. — Criminal law > unauthorized use of a movable. Baton Rouge Code of Ordinance § 13:68.

Unauthorized use of a movable. Shreveport Code of Ordinance § 50-92.

Unauthorized use of movables. New Orleans Code of Ordinance § 54-187.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• Lesser Included Offenses

•••• General Overview. — Because the essential elements of the offense of unauthorized use of movables, in violation of La. Rev. Stat. Ann. § 14:68, were not necessarily contained in the crime of issuing worthless checks, defendant’s conviction of the lesser offense of unauthorized use of movables was reversed the his prosecution was dismissed. State v. Clayton, 236 LA. 1093, 110 So. 2d 111, 1959 La. LEXIS 980 (Mar. 23, 1959).

•• Property Crimes

••• General Overview. — Unauthorized use of a movable and unauthorized use of a motor vehicle were separate offenses, with the latter carrying the more severe penalty, La. Rev. Stat. Ann. §§ 14:68 and 14:68.4 respectively. State v. Miller, 757 So. 2d 744, 2000 La. App. LEXIS 127 (Feb. 2, 2000).

Evidence was sufficient to sustain a defendant’s conviction of unauthorized use of a movable valued over $1,000 under La. Rev. Stat. Ann. § 14:68 when he drove a truck out of a dealership’s lot and then abandoned the truck on the highway. State v. Morris, 614 So. 2d 180, 1993 La. App. LEXIS 369 (Feb. 3, 1993).

Where defendant took a car from a dealership with consent for a 15 minute test drive but without the consent needed to keep the car overnight, the specific intent necessary to convict him of attempted unauthorized use of a movable under La. Rev. Stat. Ann. § 14:68 and La. Rev. Stat. Ann. § 14:27 could be inferred from the circumstances and defendant’s actions. State v. Carmon, 539 So. 2d 752, 1989 La. App. LEXIS 133 (Feb. 8, 1989).

State failed to prove that defendant possessed the requisite fraudulent intent when he failed to continue to make rental payments on a television and failed to return the television, or when he failed to notify the store of his change of address, to support a conviction for unauthorized use of a moveable in violation of La. Rev. Stat. Ann. § 14:68. State v. Bias, 400 So. 2d 650, 1981 La. LEXIS 8402 (June 22, 1981).

••• Larceny & Theft

•••• General Overview. — In a disciplinary proceeding, an attorney was not permitted to challenge the sufficiency of criminal convictions for theft or unauthorized use of a movable because the conviction was tantamount to a finding of guilt beyond a reasonable doubt, and the clear and convincing standard of proof applicable to the proceedings was already satisfied; the attorney was relegated to introducing evidence of mitigating factors. In re Carr, 874 So. 2d 823, 2004 La. LEXIS 1782 (May 25, 2004).

Defendant’s convictions for truck theft in violation of La. Rev. Stat. Ann. § 14:68 and attempted burglary under La. Rev. Stat. § 14:27 were affirmed based on finger, palm, and shoe print evidence; related and intertwined truck theft evidence was admissible to show source of alarm system keys for attempted burglary. State v. Guillory, 773 So. 2d 794, 2000 La. App. LEXIS 2731 (Nov. 2, 2000), writ denied by La. 2000-3334, 801 So. 2d 362, 2001 La. LEXIS 3072 (La. Nov. 9, 2001).

Defendant was entitled to have his conviction for unauthorized use of a moveable valued at more than $1,000, in violation of La. Rev. Stat. § 14:68, set aside because the jury’s verdict violated La. Code Crim. Proc. Ann. art. 814 D as it was unresponsive to the bill of information, which charged him with a theft in excessive of $500. State v. Maxie, 773 So. 2d 198, 2000 La. App. LEXIS 2680 (Nov. 1, 2000).

Evidence was sufficient to support defendant’s conviction for the unauthorized use of a movable having a value over $1,000 where the owner testified without contradiction that the car was about eight years old at the time of the theft, he had purchased it new for $14,800 and had driven it for 70,000 miles, the “NADA blue book value” was $3,800; the owner established a value in excess of $500. State v. Nicholas, 735 So. 2d 790, 1999 La. App. LEXIS 1844 (Apr. 28, 1999), writ denied by La. 99-1511, 748 So. 2d 1159, 1999 La. LEXIS 3011 (La. Oct. 29, 1999).

Trial court did not abuse its discretion in denying defendant’s motion for a new trial pursuant to La. Code Crim. Proc. Ann. art. 851 on the charge against her of unauthorized use of a motor vehicle, in violation of La. Rev. Stat. Ann. § 14:68, where defendant was the person who obtained a stolen vehicle for her own personal use and knew or should have known that the vehicle did not belong to the friend from whom defendant allegedly borrowed the vehicle. State v. Jefferson, 735 So. 2d 769, 1999 La. App. LEXIS 1489 (Apr. 21, 1999).

It was questionable whether defendant had the criminal intent necessary to support a conviction for unauthorized use of a moveable, in violation of La. Rev. Stat. Ann. § 14:68 where defendant’s lack of criminal intent was evidenced by the property owner’s testimony. State v. LeCompte, 584 So. 2d 367, 1991 La. App. LEXIS 2110 (July 30, 1991), writ of certiorari denied by 586 So. 2d 566, 1991 La. LEXIS 2733 (La. 1991).

Defendant’s sentence for unauthorized use of a moveable to three years incarceration, the maximum allowable, due to a subsequent arrest, suicide attempt, prior arrests, and poor work history was not excessive, and therefore affirmed on appeal. State v. Doyle, 574 So. 2d 563, 1991 La. App. LEXIS 207 (Feb. 6, 1991).

In connection with the prosecution of defendant for unauthorized use of a movable, evidence that included the failure of defendant to explain how the item was found next to his car was sufficient to prove a taking. State v. Willis, 569 So. 2d 1029, 1990 La. App. LEXIS 2502 (Nov. 7, 1990).

Evidence supporting the owner of car dealership’s conviction of the unauthorized use of a movable, for failing to pay taxes on cars sold, was insufficient evidence since the owner had little control over operations, and a witness stated he was responsible for the operations of the dealer. State v. Chapman Dodge Center, Inc., 428 So. 2d 413, 1983 La. LEXIS 9914 (Feb. 23, 1983).

Evidence supporting corporation’s conviction of the unauthorized use of a moveable was insufficient since the record revealed no evidence of complicity by the officers or the board of directors, explicit or tacit, of the managers and/or employees actions. State v. Chapman Dodge Center, Inc., 428 So. 2d 413, 1983 La. LEXIS 9914 (Feb. 23, 1983).

There was insufficient evidence to support a finding beyond a reasonable doubt that a juvenile had committed the crime of unauthorized use of a movable, where (1) there was no evidence tending to prove that the juvenile took or misappropriated a bicycle which had been found in his possession and which the police determined had been stolen 34 days before the juvenile’s arrest, and (2) the juvenile had presented unrefuted testimony that he had obtained the bicycle lawfully. State in Interest of Batiste, 367 So. 2d 784, 1979 La. LEXIS 7288 (Jan. 29, 1979).

•• Vehicular Crimes

••• License Violations

•••• General Overview. — Defendant was properly convicted of unauthorized use of a motor vehicle in violation of La. Rev. Stat. Ann. § 14:68 because a rational juror could have concluded from defendant’s failure to return employer’s vehicle for nearly two days and his failure to communicate with employer that defendant took his employer’s vehicle without the employer’s consent. State v. Varnado, 798 So. 2d 191, 2001 La. App. LEXIS 1951 (Sept. 13, 2001).

• Scienter

•• General Overview. — La. Rev. Stat. Ann. § 14:68, which proscribes unauthorized use of a movable, required a showing of mens rea or criminal intent, since the “evil” state of mind of the actor normally distinguishes criminal acts (punishable by the state alone) from mere civil wrongs (actionable by private individuals against one another). State v. LeCompte, 584 So. 2d 367, 1991 La. App. LEXIS 2110 (July 30, 1991), writ of certiorari denied by 586 So. 2d 566, 1991 La. LEXIS 2733 (La. 1991).

•• Knowledge. — Two juveniles who accepted a ride in a car earlier stolen by its driver, an individual known to one of them, were improperly convicted of unauthorized use of a movable, a violation of La. Rev. Stat. Ann. § 14:68, because the evidence failed to show that the juveniles used the vehicle with the knowledge that it had been stolen; from where the juveniles were sitting in the car, they could keys in the ignition but could not see the broken steering column or the broken pieces of the steering column that were sitting on the floor by the driver. State in Interest of O.B., 559 So. 2d 31, 1990 La. App. LEXIS 536 (Mar. 14, 1990).

•• Specific Intent. — Where defendant took a car from a dealership with consent for a 15 minute test drive but without the consent needed to keep the car overnight, the specific intent necessary to convict him of attempted unauthorized use of a movable under La. Rev. Stat. Ann. § 14:68 and La. Rev. Stat. Ann. § 14:27 could be inferred from the circumstances and defendant’s actions. State v. Carmon, 539 So. 2d 752, 1989 La. App. LEXIS 133 (Feb. 8, 1989).

• Verdicts

•• Inconsistent Verdicts. — Defendant was entitled to have his conviction for unauthorized use of a moveable valued at more than $1,000, in violation of La. Rev. Stat. § 14:68, set aside because the jury’s verdict violated La. Code Crim. Proc. Ann. art. 814 D as it was unresponsive to the bill of information, which charged him with a theft in excessive of $500. State v. Maxie, 773 So. 2d 198, 2000 La. App. LEXIS 2680 (Nov. 1, 2000).

• Sentencing

•• Proportionality. — Defendant’s sentence for unauthorized use of a moveable to three years incarceration, the maximum allowable, due to a subsequent arrest, suicide attempt, prior arrests, and poor work history was not excessive, and therefore affirmed on appeal. State v. Doyle, 574 So. 2d 563, 1991 La. App. LEXIS 207 (Feb. 6, 1991).

• Appeals

•• Standards of Review

••• Abuse of Discretion

•••• General Overview. — Trial court did not abuse its discretion in denying defendant’s motion for a new trial pursuant to La. Code Crim. Proc. Ann. art. 851 on the charge against her of unauthorized use of a motor vehicle, in violation of La. Rev. Stat. Ann. § 14:68, where defendant was the person who obtained a stolen vehicle for her own personal use and knew or should have known that the vehicle did not belong to the friend from whom defendant allegedly borrowed the vehicle. State v. Jefferson, 735 So. 2d 769, 1999 La. App. LEXIS 1489 (Apr. 21, 1999).

EVIDENCE

• Procedural Considerations

•• Weight & Sufficiency. — State failed to prove that defendant possessed the requisite fraudulent intent when he failed to continue to make rental payments on a television and failed to return the television, or when he failed to notify the store of his change of address, to support a conviction for unauthorized use of a moveable in violation of La. Rev. Stat. Ann. § 14:68. State v. Bias, 400 So. 2d 650, 1981 La. LEXIS 8402 (June 22, 1981).

LEGAL ETHICS

• Sanctions

•• Disciplinary Proceedings

••• Hearings. — In a disciplinary proceeding, an attorney was not permitted to challenge the sufficiency of criminal convictions for theft or unauthorized use of a movable because the conviction was tantamount to a finding of guilt beyond a reasonable doubt, and the clear and convincing standard of proof applicable to the proceedings was already satisfied; the attorney was relegated to introducing evidence of mitigating factors. In re Carr, 874 So. 2d 823, 2004 La. LEXIS 1782 (May 25, 2004).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A lessee cannot simply seize the rented item upon his lessee’s breach, he must assert his rights through the courts. La. Civil Code Art. 1799., OPINION No. 83-581, La. Atty. Gen. Op. No. 1983-581; 1983 La. AG LEXIS 503.

No violation of unauthorized use of a movable statute when a wrecker removes an illegally parked car from an individual’s property., OPINION No. 84-408, La. Atty. Gen. Op. No. 1984-408; 1984 La. AG LEXIS 380.

Executive orders calling the Louisiana Army National Guard (Guard) to state active duty for the purposes of providing security, directing traffic flow, protecting restricted areas, or the like with respect to civil emergencies or natural disasters necessarily and implicitly carry with them the granting of the peace officer powers provided for in R.S. 29:7.1 as the necessary and implied means of fulfilling such purposes. Various statutes cited may provide basis for arresting those who obstruct or interfere with Guard in carrying out its duties and operations in response to civil emergencies and natural disasters., OPINION No. 86-101, La. Atty. Gen. Op. No. 1986-101; 1986 La. AG LEXIS 700.

A parish employee or officer is prohibited from using a credit card which has been issued to a public entity for personal purchases unless he has been given specific authority by the public entity. A parish employee or official faces possible criminal liability where he writes insufficient funds checks to pay for private purchases made on government issued credit cards. The decision to charge the individual in a criminal case is within the discretion of the local district attorney., OPINION No. 92-597, La. Atty. Gen. Op. No. 1992-597; 1992 La. AG LEXIS 603.

To offer maintenance and repair services on consumer electronic equipment in Louisiana without registration and licensing is illegal conduct., OPINION NUMBER 95-147, La. Atty. Gen. Op. No. 1995-147; 1995 La. AG LEXIS 225.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: Dual Drilling Co. v. Mills Equipment Investments, Inc.-A Statement About Conversion or a Statement About the Concept of Fault? 60 La. L. Rev. 985 (Spring, 2000).

Article: The Power of the Attorney General to Supercede a District Attorney: Substance, Procedure & Ethics. 51 La. L. Rev. 733 (March, 1991).

Developments in the Law 1981-1982: A Symposium: Criminal Law. 43 La. L. Rev. 361 (November, 1982).

Article: Theft in the Louisiana Criminal Code of 1942. 52 La. L. Rev. 1109 (May, 1992).

§ 68.1. Unauthorized removal of shopping cart, basket, or dairy case.

A. It shall be a misdemeanor for any person to remove a shopping cart, basket, or dairy case belonging to another from the parking area or grounds of any store without authorization therefor.

B. Whoever commits the crime of unauthorized removal of a shopping cart, basket, or dairy case from the parking area or grounds of a store shall be fined not more than one hundred dollars, or imprisoned for not more than six months, or both. (Added by Acts 1968, No. 22, § 1. Acts 1988, No. 255, § 1.)

CROSS REFERENCES

Municipal Law. — Criminal law > unauthorized removal of shopping carts or baskets. Baton Rouge Code of Ordinance § 13:68.3.

Unauthorized removal of shopping cart, basket, or dairy case. Shreveport Code of Ordinance § 50-93.

§ 68.2. [Effective until January 1, 2013] Unauthorized use of food stamp coupons, food stamp authorization cards, or food stamp access devices.

A. As used in this Section the following terms have the following meanings:

(1) “Food stamp coupon” means any coupon, stamp, or type of certificate issued pursuant to the provisions of the Federal Food Stamp Act, 7 USC § 2011 et seq.

(2) “Food stamp authorization card” means the document issued by the Department of Children and Family Services to an eligible household which shows the allotment of food stamp coupons the household is entitled to be issued.

(3) “Food stamp access device” means any card, plate, code account access number, or other means of access that can be used, alone or in conjunction with another access device, to obtain payment, allotments, benefits, money, goods, or other things of value or that can be used to initiate a transfer of funds pursuant to the provisions of the Federal Food Stamp Act.

B. The unauthorized use of food stamp coupons, food stamp authorization cards, or food stamp access devices is:

(1) To knowingly use, transfer, acquire, alter, or possess food stamp coupons, food stamp authorization cards, or food stamp access devices contrary to the provisions of the Federal Food Stamp Act or the federal or state regulations issued pursuant thereto.

(2) To knowingly counterfeit, alter, transfer, acquire, or possess counterfeited or altered food stamp coupons, food stamp authorization cards, or food stamp access devices.

(3) To present or cause to be presented food stamp coupons for payment or redemption, knowing the same to have been counterfeited, altered, received, transferred, or used in any manner contrary to the provisions of the Federal Food Stamp Act or the federal or state regulations issued pursuant thereto.

(4) To knowingly appropriate food stamp coupons, food stamp authorization cards, or food stamp access devices with which a person has been entrusted or of which a person has gained possession by virtue of his position as a public employee.

C. (1) Whoever commits the crime of unauthorized use of food stamp coupons, food stamp authorization cards, or food stamp access devices when the coupons, authorization cards, or access devices amount to a value of one thousand five hundred dollars or more shall be imprisoned, with or without hard labor, for not more than ten years, or may be fined not more than three thousand dollars, or both.

(2) When the coupons, authorization cards, or access devices amount to a value of five hundred dollars or more, but less than one thousand five hundred dollars, the offender shall be imprisoned, with or without hard labor, for not more than five years or may be fined not more than two thousand dollars, or both.

(3) When the coupons, authorization cards, or access devices amount to less than a value of five hundred dollars, the offender shall be imprisoned for not more than six months or may be fined not more than five hundred dollars, or both.

D. If the offender in such cases has been convicted under this Section two or more times previously, upon any subsequent conviction he shall be imprisoned, with or without hard labor, for not more than two years, or may be fined not more than one thousand dollars, or both.

E. In addition to the foregoing penalties, a person convicted under this Section shall be ordered to make restitution in the total amount found to be the value of the coupons which form the basis for the conviction. If a person ordered to make restitution pursuant to this Section is found to be indigent and therefore unable to make restitution in full at the time of conviction, the court shall order a periodic payment plan consistent with the person’s financial ability. (Acts 1991, No. 187, § 1, eff. July 2, 1991; Acts 2006, No. 143, § 1, eff. Aug. 15, 2006; Acts 2010, No. 585, § 1, eff. Aug. 15, 2010; Acts 2010, No. 877, § 3, eff. July 1, 2010.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Department of Children and Family Services” for “Department of Social Services” in (A)(2). See Acts 2010, No. 877, § 3.

2010 Amendments. — The 2010 amendment by No. 585 substituted “one thousand five hundred dollars” for “five hundred dollars” in (C)(1) and (C)(2); substituted “five hundred dollars” for “three hundred dollars” in (C)(2) and (C)(3); and substituted “five years” for “two years” in (C)(2).

2006 Amendments. — Acts 2006, No. 143, § 1, effective August 15, 2006, substituted “three hundred dollars” for “one hundred dollars” in (C)(2) and (C)(3).

CROSS REFERENCES

Federal Law. — Food stamp program — declaration of policy. 7 USCS § 2011.

§ 68.2. [Effective January 1, 2013] Unauthorized use of supplemental nutrition assistance program benefits or supplemental nutrition assistance program benefit access devices.

A. As used in this Section and in R.S. 14:68.2.1, the following terms have the following meanings:

(1) “SNAP benefits” means any supplemental nutrition assistance program benefits issued pursuant to the provisions of the Federal Food Stamp Act, 7 USC Section 2011 et seq.

(2) “SNAP benefit access device” means any card, plate, code account access number, or other means of access that can be used, alone or in conjunction with another access device, to obtain payment, allotments, benefits, money, goods, or other things of value or that can be used to initiate a transfer of funds pursuant to the provisions of the Federal Food Stamp Act.

B. The unauthorized use of SNAP benefits or a SNAP benefit access device is:

(1) To knowingly use, transfer, acquire, alter, or possess SNAP benefits or a SNAP benefit access device contrary to the provisions of the Federal Food Stamp Act or the federal or state regulations issued pursuant thereto.

(2) To knowingly counterfeit, alter, transfer, acquire, or possess a counterfeited or altered SNAP benefit access device.

(3) To present or cause to be presented a SNAP benefit access device for payment or redemption, knowing it to have been counterfeited, altered, received, transferred, or used in any manner contrary to the provisions of the Federal Food Stamp Act or the federal or state regulations issued pursuant thereto.

(4) To knowingly appropriate SNAP benefits or a SNAP benefit access device with which a person has been entrusted or of which a person has gained possession by virtue of his position as a public employee.

C. Whoever commits the crime of unauthorized use of SNAP benefits or a SNAP benefit access device shall be fined not less than five thousand dollars nor more than one million dollars or imprisoned, with or without hard labor, for not less than six months nor more than ten years, or both.

D. In addition to the foregoing penalties, a person convicted under this Section shall be ordered to make restitution in the total amount found to be the value of the SNAP benefits that form the basis for the conviction. If a person ordered to make restitution pursuant to this Section is found to be indigent and therefore unable to make restitution in full at the time of conviction, the court shall order a periodic payment plan consistent with the person’s financial ability. (Acts 1991, No. 187, § 1, eff. July 2, 1991; Acts 2006, No. 143, § 1, eff. Aug. 15, 2006; Acts 2010, No. 585, § 1, eff. Aug. 15, 2010; Acts 2010, No. 877, § 3, eff. July 1, 2010; Acts 2012, No. 677, § 1, eff. Jan. 1, 2013.)

2012 Amendments. — The 2012 amendment by Act No. 677 rewrote the section heading, which formerly read: “Unauthorized use of food stamp coupons, food stamp authorization cards, or food stamp access devices”; and rewrote the section.

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Department of Children and Family Services” for “Department of Social Services” in (A)(2). See Acts 2010, No. 877, § 3.

2010 Amendments. — The 2010 amendment by No. 585 substituted “one thousand five hundred dollars” for “five hundred dollars” in (C)(1) and (C)(2); substituted “five hundred dollars” for “three hundred dollars” in (C)(2) and (C)(3); and substituted “five years” for “two years” in (C)(2).

2006 Amendments. — Acts 2006, No. 143, § 1, effective August 15, 2006, substituted “three hundred dollars” for “one hundred dollars” in (C)(2) and (C)(3).

CROSS REFERENCES

Federal Law. — Food stamp program — declaration of policy. 7 USCS § 2011.

§ 68.2.1. [Effective January 1, 2013] Failure to report unauthorized use of supplemental nutrition assistance program benefits; penalties.

A. Employees of the Department of Children and Family Services, owners, employees and operators of retailers that accept SNAP benefit access device transactions, and adult household members of SNAP recipients shall report each instance of known fraud or abuse of SNAP benefits, or any known unauthorized use of SNAP benefits or a SNAP benefit access device as defined in R.S. 14:68.2, to the fraud detection section, office of children and family services of the Department of Children and Family Services via the Public Assistance Fraud Hot-Line as provided for by R.S. 46:114.1.

B. Whoever violates the provisions of Subsection A of this Section shall be fined not less than two hundred fifty dollars nor more than five thousand dollars. (Acts 2012, No. 677, § 1, eff. Jan. 1, 2013.)

§ 68.3. Unauthorized removal of a motor vehicle; penalties.

A. No one, except upon a court order, shall remove a motor vehicle from a garage, repair shop, or vehicle storage facility when there is a charge due such garage, repair shop, or vehicle storage facility for repair work, mechanical service, or storage rendered to such vehicle without paying the charge or making arrangements acceptable to the management of the garage, repair shop, or vehicle storage facility to pay the charge.

B. Whoever violates this Section shall be imprisoned for not more than six months or fined not more than five hundred dollars, or both. (Acts 1991, No. 568, § 1.)

§ 68.4. Unauthorized use of a motor vehicle.

A. Unauthorized use of a motor vehicle is the intentional taking or use of a motor vehicle which belongs to another, either without the other’s consent, or by means of fraudulent conduct, practices, or representations, but without any intention to deprive the other of the motor vehicle permanently.

B. Whoever commits the crime of unauthorized use of a motor vehicle shall be fined not more than five thousand dollars or imprisoned with or without hard labor for not more than ten years or both. (Acts 1995, No. 904, § 1.)

CROSS REFERENCES

Louisiana Law. — Towing of motor vehicles from private property; definitions; billing invoices; uniform fees; penalties, see La. R.S. 32:1736.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• General Overview. — Crime for which defendant was convicted, unauthorized use of a motor vehicle, La. Rev. Stat. Ann. § 14:68.4A, did not require that the vehicle be stolen. State v. Gustavis, 788 So. 2d 1242, 2001 La. App. LEXIS 1693 (May 30, 2001), writ denied by La. 2001-1828, 815 So. 2d 833, 2002 La. LEXIS 1559 (La. May 10, 2002).

•• Property Crimes

••• General Overview. — Unauthorized use of a movable and unauthorized use of a motor vehicle were separate offenses, with the latter carrying the more severe penalty, La. Rev. Stat. Ann. §§ 14:68 and 14:68.4 respectively. State v. Miller, 757 So. 2d 744, 2000 La. App. LEXIS 127 (Feb. 2, 2000).

Defendant was properly convicted of the unauthorized use of a motor vehicle, in violation of La. Rev. Stat. Ann. § 14:68.4, because the jury could have concluded beyond a reasonable doubt that defendant had the requisite criminal intent to support the conviction as the evidence showed that defendant asked a dealership in another state to take a car for a test driver and never voluntarily returned the car. State v. Spencer, 707 So. 2d 119, 1998 La. App. LEXIS 87 (Jan. 27, 1998).

••• Larceny & Theft

•••• General Overview. — Evidence failed to establish that defendant took or used the vehicle with the knowledge that it was stolen; there was nothing to indicate to defendant that the car was stolen. State v. Stevenson, 839 So. 2d 203, 2003 La. App. LEXIS 109 (Jan. 22, 2003).

Defendant attempted to use the van belonging to the Salvation Army without its consent and for his own purposes after he received possession of it; therefore, defendant was properly convicted. State v. Coleman, 830 So. 2d 341, 2002 La. App. LEXIS 3116 (Oct. 9, 2002).

•• Vehicular Crimes

••• General Overview. — Defendant’s conviction for unauthorized use of a vehicle was error; the State failed to show that his use of his father’s car was unauthorized where he had keys to all of his father’s vehicles and he often chauffeured his father in this car as well as in other vehicles, and the father was physically unable to either give express permission for this particular use of his car or to revoke his prior permission to use the car because he was in the hospital with a tube in his throat and thus was unable to speak. State v. Cojoe, 785 So. 2d 898, 2001 La. App. LEXIS 1175 (Mar. 21, 2001), writ denied by La. 2001-1143, 811 So. 2d 921, 2002 La. LEXIS 1136 (La. Mar. 22, 2002).

§ 68.5. Unauthorized removal of property from governor’s mansion and the state capitol complex.

A. It shall be unlawful for any person to remove any property of the state from the grounds of the governor’s mansion without the authorization of the property manager designated for the executive office of the governor, as provided for in R.S. 39:322, after consultation with the Louisiana Governor’s Mansion Foundation.

B. It shall be unlawful for any person to remove any property of the Louisiana Governor’s Mansion Foundation from the grounds of the governor’s mansion without the authorization of the Louisiana Governor’s Mansion Foundation.

C. It shall be unlawful for any person to remove any property of the state which has been catalogued pursuant to R.S. 24:43 from the state capitol complex without the authorization of the Legislative Budgetary Control Council.

D. Whoever commits the crime of unauthorized removal of property from the governor’s mansion or from the state capitol complex as provided for in this Section shall, upon conviction, be subject to a fine or imprisonment or both, as provided for in accordance with the penalties prescribed for violation of R.S. 14:67 based on the value of the property unlawfully removed. (Acts 1997, No. 1153, § 1.)

§ 68.6. Unauthorized ordering of goods or services.

A. It is unlawful for any person to intentionally place an order for any goods or services to be supplied or delivered to another person when all of the following circumstances apply:

(1) The person receiving the goods or services has not previously authorized such an order, does not reside with the person who placed the order, and the goods or services are not being given as a gift to that person.

(2) The person receiving the goods or services is required to pay for such goods or services, either in advance or upon delivery and has not previously agreed to do so, or is required to return the items to the sender at his expense.

(3) The person placing the order for goods or services intends to harass or annoy the person receiving such goods or services.

B. Receipt and use of an item described in this Section by the receiver shall constitute an affirmative defense to prosecution under this Section.

C. If the person who places the order for the goods or services is told by the customer who receives the goods or services that the customer did not desire the goods or services, the customer is released from any obligation to pay for such goods or services and the providing person shall not be liable under this Section.

D. Whoever violates Subsection A shall be fined not more than five hundred dollars, or imprisoned for not more than six months, or both.

E. In addition to any other sentence imposed under this Section, the sentencing court, in its discretion, may require the offender to make restitution to the victim for any loss to the victim caused by the offense. (Acts 1999, No. 1060, § 1.)

§ 68.7. Receipts and universal product code labels; unlawful acts.

A. Any person who, with intent to cheat or defraud a retailer, makes, alters, or counterfeits a retail sales receipt or a universal product code label, or possesses any such sales receipt or label, or possesses a device which has as its specific purpose the manufacture of fraudulent retail sales receipts or universal product code labels commits a violation of the provisions of this Section.

B. (1) Except as provided in Paragraphs (3) and (4) of this Subsection, whoever violates the provisions of this Section shall be subject to the following penalties:

(a) When the fair market value of the goods which are the subject of the falsified retail sales receipts or universal product code labels, as described in Subsection A of this Section, equals one thousand five hundred dollars or more, imprisonment, with or without hard labor, for not more than ten years, or a fine not to exceed three thousand dollars, or both.

(b) When the fair market value of the goods which are the subject of the falsified retail sales receipts or universal product code labels, as described in Subsection A of this Section, equals five hundred dollars or more but less than one thousand five hundred dollars, imprisonment, with or without hard labor, for not more than five years or a fine of not more than two thousand dollars, or both.

(c) When the fair market value of the goods which are the subject of the falsified retail sales receipts or universal product code labels, as described in Subsection A of this Section, is less than five hundred dollars, imprisonment for not more than six months, or a fine not to exceed five hundred dollars, or both. If a person is convicted of violating the provisions of this Section in a manner consistent with this Subparagraph two or more times previously, upon any subsequent conviction, he shall be imprisoned, with or without hard labor, for not more than two years, or may be fined not more than two thousand dollars, or both.

(2) When there has been a violation of this Section by a number of distinct acts of the offender, the aggregate amount of the goods taken shall determine the grade of the offense.

(3) Possessing more than one fraudulent retail sales receipt or universal product code label in violation of the provisions of this Section shall be punishable by imprisonment, with or without hard labor, for a period not to exceed ten years, or a fine not to exceed three thousand dollars, or both.

(4) Possessing a device which has as its specific purpose the manufacture of fraudulent retail sales receipts or universal product code labels in violation of the provisions of this Section shall be punishable by imprisonment, with or without hard labor, for a period not to exceed five years, or a fine not to exceed three thousand dollars, or both. (Acts 2001, No. 922, § 1, eff. Aug. 15, 2001; Acts 2006, No. 143, § 1, eff. Aug. 15, 2006; Acts 2010, No. 585, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 585 substituted “one thousand five hundred dollars” for “five hundred dollars” in (B)(1)(a) and (B)(1)(b); substituted “five hundred dollars” for “three hundred dollars” in (B)(1)(b) and (B)(1)(c); and substituted “five years” for “two years” in (B)(1)(b).

2006 Amendments. — Acts 2006, No. 143, § 1, effective August 15, 2006, substituted “less than five hundred dollars” for “does not exceed four hundred ninety-nine dollars” in (B)(1)(b).


§ 69. Illegal possession of stolen things.

A. Illegal possession of stolen things is the intentional possessing, procuring, receiving, or concealing of anything of value which has been the subject of any robbery or theft, under circumstances which indicate that the offender knew or had good reason to believe that the thing was the subject of one of these offenses.

B. (1) Whoever commits the crime of illegal possession of stolen things, when the value of the things is one thousand five hundred dollars or more, shall be imprisoned, with or without hard labor, for not more than ten years, or may be fined not more than three thousand dollars, or both.

(2) When the value of the stolen things is five hundred dollars or more, but less than one thousand five hundred dollars, the offender shall be imprisoned, with or without hard labor, for not more than five years, or may be fined not more than two thousand dollars, or both.

(3) When the value of the stolen things is less than five hundred dollars, the offender shall be imprisoned for not more than six months or may be fined not more than one thousand dollars, or both. If the offender in such cases has been convicted of receiving stolen things or illegal possession of stolen things two or more times previously, upon any subsequent conviction, he shall be imprisoned, with or without hard labor, for not more than two years or may be fined not more than two thousand dollars, or both.

(4) When the offender has committed the crime of illegal possession of stolen things by a number of distinct acts, the aggregate of the amount of the things so received shall determine the grade of the offense.

C. It shall be an affirmative defense to a violation of this Section committed by means of possessing, that the accused, within seventy-two hours of his acquiring knowledge or good reason to believe that a thing was the subject of robbery or theft, reports that fact or belief in writing to the district attorney in the parish of his domicile.

D. Repealed by Acts 2001, No. 944, § 4, effective August 15, 2001. (Amended by Acts 1972, No. 654, § 1; Acts 1982, No. 552, § 1; Acts 1999, No. 338, § 1, eff. Aug. 15, 1999; Acts 1999, No. 1251, § 1, eff. Aug. 15, 1999; Acts 2001, No. 944, § 4, eff. Aug. 15, 2001; Acts 2006, No. 83, § 1, eff. Aug. 15, 2006; Acts 2010, No. 585, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 585 substituted “one thousand five hundred dollars” for “five hundred dollars” in (B)(1) and (B)(2); substituted “five hundred dollars” for “three hundred dollars” in (B)(2) and (B)(3); and substituted “five years” for “two years” in (B)(2).

2006 Amendments. — Acts 2006, No. 83, § 1, effective August 15, 2006, substituted “one thousand dollars” for “five hundred dollars” in (B)(3).

2001 Amendments. — Acts 2001, No. 944, § 4, effective August 15, 2001, repealed (D), which read: “Notwithstanding any other provision of law, a misdemeanor offense under this Section may be the subject of a municipal ordinance.”

1999 Amendments. — Acts 1999, No. 338, § 1, effective August 15, 1999, added (D).

Acts 1999, No. 1251, § 1, effective August 15, 1999, substituted “three hundred dollars” for “one hundred dollars” in (B)(2) and (B)(3), and substituted “two thousand dollars” for “one thousand dollars” near the end of (B)(3).

CROSS REFERENCES

Louisiana Law. — Preemption of state law; exceptions, see La. R.S. 14:143.

Record of secondhand goods or objects purchased required; exceptions; retention period; inspections by law enforcement; violations; penalty, see La. R.S. 37:1864.

Municipal Law. — Criminal law > illegal possession of stolen things. Baton Rouge Code of Ordinance § 13:69.

False accounting. Shreveport Code of Ordinance § 50-95.

Illegal possession of stolen goods. Shreveport Code of Ordinance § 50-94.

Illegal possession of stolen things. New Orleans Code of Ordinance § 54-188.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Double Jeopardy. — State’s prosecution of defendant for simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, and for illegal possession of stolen things, a violation of La. Rev. Stat. Ann. § 14:69, did not place defendant in double jeopardy because each offense required proof of different facts. State v. George, 539 So. 2d 987, 1989 La. App. LEXIS 294 (Feb. 28, 1989).

Where defendant pleaded guilty to the illegal possession of stolen credit cards under La. Rev. Stat. Ann. § 14:69 in Jefferson Parish, double jeopardy barred his prosecution for theft under La. Rev. Stat. Ann. § 14:67 in Orleans Parish because it arose out of the same incident. State v. Jacobi, 516 So. 2d 194, 1987 La. App. LEXIS 10765 (Nov. 17, 1987).

Defendant who pleaded guilty to armed robbery of a car from its owner could not also be prosecuted for receiving stolen property as the result of the receipt of the car, because this would place him twice in jeopardy for the same offense. State v. Robertson, 386 So. 2d 906, 1980 La. LEXIS 6785 (Mar. 3, 1980).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Possession

•••• General Overview. — After defendant’s conviction for intentional possession of stolen property in violation of La. Rev. Stat. Ann. § 14:69, resentencing was proper where the State attempted to impose an enhanced sentence by adjudicating the accused as a triple felony offender by using convictions contained in an indictment, which had been entered for the same day. State v. Stack, 710 So. 2d 841, 1998 La. App. LEXIS 829 (Apr. 15, 1998).

•• Crimes Against Persons

••• Robbery

•••• General Overview. — Trial court properly granted a motion to quash an indictment for armed robbery based on a violation of double jeopardy because defendant pled guilty to possession of stolen items that were taken in the robbery; however, a second indictment for armed robbery was improperly quashed because it related to another victim; defendant did not plead guilty to possessing any of the second victim’s belongings. State v. Baptiste, 875 So. 2d 833, 2004 La. App. LEXIS 1131 (Apr. 28, 2004).

Evidence was sufficient to sustain defendant’s convictions for armed robbery where defendant went into a store, a co-defendant followed with a handgun, and defendant took money out of the cash register. State v. Page, 837 So. 2d 165, 2003 La. App. LEXIS 83 (Jan. 28, 2003), writ denied by La. 2003-0951, 857 So. 2d 517, 2003 La. LEXIS 3286 (La. Nov. 7, 2003).

•• Property Crimes

••• Larceny & Theft

•••• General Overview. — Where defendant was convicted and sentenced for armed robbery, a violation of La. Rev. Stat. Ann. § 14:64 and possession of stolen things valued at over $500, in violation of La. Rev. Stat. Ann. § 14:69, his conviction and sentence for possession of stolen things were vacated on appeal because convictions for both represented a violation of double jeopardy reviewable as an error patent. State v. Peden, 875 So. 2d 934, 2004 La. App. LEXIS 1372 (May 26, 2004).

La. Code Crim. Proc. Ann. art. 482’s provision for concurrent convictions for theft and possession of stolen goods seemed more persuasive authority than the Court of Appeal of Louisiana, Second Circuit’s assertion that the concurrent convictions are essentially null and void. State v. Peden, 875 So. 2d 934, 2004 La. App. LEXIS 1372 (May 26, 2004).

Where defendant pled guilty to a charge of being in possession of stolen things valued at over $500, there was a valid admission to the multiple bill where the trial court advised defendant of the allegations contained in the bill of information, the right to be tried as to the truth thereof, and the right to remain silent, and defendant understood those rights and the 20-year enhanced sentence was not excessive where it was imposed in conformity with a plea agreement which was set forth in the record at the time of the plea; thus, defendant was precluded from raising a claim of excessiveness on appeal. State v. Dixon, 858 So. 2d 16, 2003 La. App. LEXIS 2472 (Sept. 16, 2003), writ denied by La. 2004-1567, 899 So. 2d 566, 2005 La. LEXIS 1320 (La. Apr. 22, 2005).

Trial court erred when it convicted defendant for possession of a stolen automobile where there was nothing that indicated that the defendant, who was a back seat passenger in the automobile, should have had good reason to have believed car was stolen, given that there were no broken windows; however, the trial court did not err when it convicted the driver of the automobile because it was arguable that the driver could have been aware that there had been no key in the ignition. State v. Thomas, 840 So. 2d 25, 2003 La. App. LEXIS 308 (Feb. 5, 2003).

Evidence presented was sufficient to support a conviction for the illegal possession of stolen things valued at over $500 where defendant had no keys to a truck, the truck’s steering column was broken, defendant was not able to identify the person from whom he allegedly borrowed the truck, and defendant attempted to divert the police officer’s attention away from the truck. State v. Harbor, 775 So. 2d 1082, 2000 La. App. LEXIS 2945 (Nov. 28, 2000).

Under Louisiana’s felony theft statute, La. Rev. Stat. Ann. § 14:69, the value of the stolen property is an integral part of the classification of the offense as a felony. State v. Dawson, 752 So. 2d 332, 2000 La. App. LEXIS 153 (Feb. 2, 2000).

Because the predicate offense for a defendant’s sentence as a multiple offender was a theft, but the State failed to prove the value of the stolen item as was required under La. Rev. Stat. Ann. § 14:69 in order for the offense to be classified as a felony, the defendant could not be sentenced as a multiple offender. State v. Dawson, 752 So. 2d 332, 2000 La. App. LEXIS 153 (Feb. 2, 2000).

To sustain a conviction under La. Rev. Stat. Ann. § 14:69, the state must prove that the vehicle was stolen, the vehicle was worth more than $500, the defendant knew or should have known that the vehicle was stolen, and the defendant intentionally received the property. State v. Riley, 744 So. 2d 664, 1999 La. App. LEXIS 2271 (Aug. 4, 1999), writ denied by La. 2000-2441, 793 So. 2d 182, 2001 La. LEXIS 1863 (La. June 1, 2001).

Testimony of the owner as to the purchase price of the vehicle is generally sufficient to establish the value of a vehicle in prosecutions under La. Rev. Stat. Ann. § 14:69, if the testimony is clear and uncontradicted. State v. Riley, 744 So. 2d 664, 1999 La. App. LEXIS 2271 (Aug. 4, 1999), writ denied by La. 2000-2441, 793 So. 2d 182, 2001 La. LEXIS 1863 (La. June 1, 2001).

Where the state presented the stolen vehicle’s owner’s uncontradicted testimony that the vehicle was worth $3,000, it met the state’s burden of proof that the vehicle was worth more than $500 under La. Rev. Stat. Ann. § 14:69. State v. Hoskin, 605 So. 2d 650, 1992 La. App. LEXIS 2665 (Sept. 17, 1992).

Where two witnesses saw defendant exiting the stolen vehicle from the driver’s side after it crashed into a utility pole, there was sufficient evidence to allow the jury to find that defendant was driving the vehicle and knew or had reason to know that it was stolen under La. Rev. Stat. Ann. § 14:69. State v. Hoskin, 605 So. 2d 650, 1992 La. App. LEXIS 2665 (Sept. 17, 1992).

Under La. Rev. Stat. Ann. § 14:69B(4), the defendants were properly charged with a higher value amount of the property which was alleged to have been stolen from different victims because the statute allowed for an aggregation of the amounts. State v. Brown, 576 So. 2d 609, 1991 La. App. LEXIS 317 (Feb. 28, 1991).

Where defendant pleaded guilty to the illegal possession of stolen credit cards under La. Rev. Stat. Ann. § 14:69 in Jefferson Parish, double jeopardy barred his prosecution for theft under La. Rev. Stat. Ann. § 14:67 in Orleans Parish because it arose out of the same incident. State v. Jacobi, 516 So. 2d 194, 1987 La. App. LEXIS 10765 (Nov. 17, 1987).

Defendant who pleaded guilty to armed robbery of a car from its owner could not also be prosecuted for receiving stolen property as the result of the receipt of the car, because this would place him twice in jeopardy for the same offense. State v. Robertson, 386 So. 2d 906, 1980 La. LEXIS 6785 (Mar. 3, 1980).

••• Receiving Stolen Property

•••• General Overview. — Where defendant was convicted and sentenced for armed robbery, a violation of La. Rev. Stat. Ann. § 14:64 and possession of stolen things valued at over $500, in violation of La. Rev. Stat. Ann. § 14:69, his conviction and sentence for possession of stolen things were vacated on appeal because convictions for both represented a violation of double jeopardy reviewable as an error patent. State v. Peden, 875 So. 2d 934, 2004 La. App. LEXIS 1372 (May 26, 2004).

La. Code Crim. Proc. Ann. art. 482’s provision for concurrent convictions for theft and possession of stolen goods seemed more persuasive authority than the Court of Appeal of Louisiana, Second Circuit’s assertion that the concurrent convictions are essentially null and void. State v. Peden, 875 So. 2d 934, 2004 La. App. LEXIS 1372 (May 26, 2004).

Where the police sergeant saw defendant standing near the scene of the crime and told the sergeant that two men were trying to steal his sister’s boyfriend’s motorcycle and then gave the sergeant incorrect information about the direction in which the men ran, the evidence was sufficient to convict defendant of accessory after the fact to possession of a stolen thing; defendant could not be convicted as a principal, because he was never seen in actual possession of the motorcycle. State v. Hall, 875 So. 2d 996, 2004 La. App. LEXIS 1405 (May 26, 2004), writ denied by La. 2004-1875, 888 So. 2d 834, 2004 La. LEXIS 3751 (La. Dec. 10, 2004).

Where the police sergeant saw co-defendant and another man pushing a motorcycle, and the two men stopped when they saw the sergeant and walked away, the sergeant’s identification of co-defendant was sufficient to support his conviction for possession of a stolen thing valued over $1,000; the sergeant’s erroneous description of the color of co-defendant’s T-shirt was immaterial. State v. Hall, 875 So. 2d 996, 2004 La. App. LEXIS 1405 (May 26, 2004), writ denied by La. 2004-1875, 888 So. 2d 834, 2004 La. LEXIS 3751 (La. Dec. 10, 2004).

In order to convict a defendant of illegal possession of a stolen thing valued over $1,000, the State must prove beyond a reasonable doubt that the defendant: (1) intentionally possessed, procured, received or concealed, (2) anything of value, (3) which had been the subject of any robbery or theft, (4) where the circumstances indicate that the offender knew or had good reason to believe that the thing was the subject of these offenses, and (5) the value of the item stolen exceeded $500. State v. Hall, 875 So. 2d 996, 2004 La. App. LEXIS 1405 (May 26, 2004), writ denied by La. 2004-1875, 888 So. 2d 834, 2004 La. LEXIS 3751 (La. Dec. 10, 2004).

To support a conviction for illegal possession of stolen property, the State does not have to prove actual possession; it is sufficient if the State shows constructive possession; constructive possession exists when the property is within the defendant’s dominion and control. State v. Hall, 875 So. 2d 996, 2004 La. App. LEXIS 1405 (May 26, 2004), writ denied by La. 2004-1875, 888 So. 2d 834, 2004 La. LEXIS 3751 (La. Dec. 10, 2004).

Defendant was properly convicted on six counts of illegal possession of stolen things valued over $500 after police found stolen farm equipment at his residence. State v. Bounds, 873 So. 2d 901, 2004 La. App. LEXIS 1181 (May 12, 2004).

Defendant convicted on six counts of illegal possession of stolen things valued over $500, was properly sentenced to six concurrent sentences of five years imprisonment at hard labor; on each count, four years were suspended, and the defendant was placed on five years supervised probation, with a special condition requiring restitution of $1,000; defendant’s sentences were well below the maximum sentences that could have been imposed and defendant’s proportionality argument lacked merit. State v. Bounds, 873 So. 2d 901, 2004 La. App. LEXIS 1181 (May 12, 2004).

Illegal possession of stolen property is a general intent crime. State v. Bounds, 873 So. 2d 901, 2004 La. App. LEXIS 1181 (May 12, 2004).

Conviction of illegal possession of a stolen automobile worth more than $500 under La. Rev. Stat. Ann. § 14:69, was affirmed because any rational trier of fact could have found defendant guilty beyond a reasonable doubt, where defendant had constructive possession of the vehicle and knowledge that it was stolen; defendant was standing in the open door of the vehicle’s driver’s side while the vehicle’s windshield wipers were on and its engine running, upon seeing the marked police vehicle defendant began to walk away, and the officer observed that the steering column had been broken and no key was in the ignition. State v. Ferrand, 866 So. 2d 322, 2004 La. App. LEXIS 18 (Jan. 14, 2004).

Where defendant related that an accomplice had given him $1400 in 100-dollar bills to take him out of town and keep his “mouth shut,” defendant was properly convicted of possession of stolen property. State v. Barton, 857 So. 2d 1189, 2003 La. App. LEXIS 2648 (Sept. 30, 2003), writ denied by La. 2003-3012, 866 So. 2d 817, 2004 La. LEXIS 696 (La. Feb. 20, 2004).

In a criminal prosecution for possession of stolen property, the indictment was not defective for failing to identify the stolen property and the person from whom it was stolen; first, the indictment identified the stolen property as more than $1000 in U.S. currency; second, “person from whom the property was stolen” is not an element of the crime of possession of stolen property. State v. Barton, 857 So. 2d 1189, 2003 La. App. LEXIS 2648 (Sept. 30, 2003), writ denied by La. 2003-3012, 866 So. 2d 817, 2004 La. LEXIS 696 (La. Feb. 20, 2004).

Although under La. Code Crim. Proc. Ann. art. 482(A) the State was free to charge defendant for the same criminal conduct with both the offense of theft in violation of La. Rev. Stat. Ann. § 14:67 and the offense of illegal possession of stolen things in violation of La. Rev. Stat. Ann. § 14:69 without constituting double jeopardy, defendant could not be convicted of both offenses. State v. Norman, 799 So. 2d 619, 2001 La. App. LEXIS 2427 (Oct. 31, 2001).

Following the trial court’s vacation of defendant’s sentence for his convictions for simple burglary in violation of La. Rev. Stat. Ann. § 14:62 and for illegally possessing stolen things in violation of La. Rev. Stat. Ann. § 14:69, the trial court committed a patent error when it thereafter sentenced him to a single enhanced 20-year sentence at hard labor on the burglary offense only. State v. Hanson, 778 So. 2d 43, 2000 La. App. LEXIS 3339 (Dec. 13, 2000), writ denied by La. 2003-2838, 883 So. 2d 1030, 2004 La. LEXIS 3015 (La. Oct. 8, 2004).

Defendant’s conviction for illegal possession of stolen things in violation of La. Rev. Stat. § 14:67.10 and La. Rev. Stat. § 14:69 was vacated because he had not been informed of his right to a jury trial before he pled guilty, even though he had been informed of his right to a trial. State v. Feaster, 779 So. 2d 761, 2000 La. App. LEXIS 2675 (Nov. 1, 2000).

Evidence was sufficient to prove that defendant had constructive possession of the stolen items found in an apartment where defendant’s name was on the lease and the other tenant had moved out and no longer had a key. State v. Short, 769 So. 2d 823, 2000 La. App. LEXIS 2539 (Oct. 18, 2000), writ denied by La. 2000-3271, 795 So. 2d 336, 2001 La. LEXIS 2344 (La. Aug. 24, 2001).

Evidence was sufficient to prove that defendant was in the possession of things of value that had been the subject of a theft or robbery where the robbery victims identified the items stolen from their houses and testified to the value of the items and the police officer who investigated the robberies also testified. State v. Short, 769 So. 2d 823, 2000 La. App. LEXIS 2539 (Oct. 18, 2000), writ denied by La. 2000-3271, 795 So. 2d 336, 2001 La. LEXIS 2344 (La. Aug. 24, 2001).

Where the police found numerous stolen items in defendant’s apartment, he was properly charged with multiple counts of possession of stolen property. State v. Short, 769 So. 2d 823, 2000 La. App. LEXIS 2539 (Oct. 18, 2000), writ denied by La. 2000-3271, 795 So. 2d 336, 2001 La. LEXIS 2344 (La. Aug. 24, 2001).

Jury was reasonable in finding that the State proved the four elements of possession of stolen property under La. Rev. Stat. Ann. § 14:69; there was sufficient circumstantial evidence that defendant knew the vehicle in which he was sleeping was stolen. State v. McCadney, 761 So. 2d 579, 2000 La. App. LEXIS 1244 (Apr. 19, 2000), writ denied by La. 2000-1878, 787 So. 2d 308, 2001 La. LEXIS 884 (La. Mar. 16, 2001).

To sustain a conviction for illegal possession of stolen property having a value of $500 or more, the state must prove that (1) the property was stolen, (2) the property was worth more than $500, (3) the defendant knew or should have known that the property was stolen, and (4) the defendant intentionally received the property. State v. Thomas, 752 So. 2d 318, 2000 La. App. LEXIS 255 (Jan. 26, 2000).

Testimony of the owner as to the purchase price of vehicle is generally sufficient to establish the value of the vehicle, in a La. Rev. Stat. sec. 14:69 prosecution for illegal possession of stolen property having a value of at least $500, if it is clear and uncontradicted. State v. Thomas, 752 So. 2d 318, 2000 La. App. LEXIS 255 (Jan. 26, 2000).

Where a defendant who was charged with illegal possession of stolen things asserted the affirmative defense in La. Rev. Stat. Ann. § 14:69(C), the trial judge did not err in refusing to instruct the jury on that defense because defendant’s statement to an officer concerning his possession of a stolen item was not made for the purpose of reporting possession of the stolen property and, therefore, there was no evidence to support the affirmative defense. State v. Carthan, 765 So. 2d 357, 1999 La. App. LEXIS 3487 (Dec. 8, 1999), writ denied by La. 2000-0359, 778 So. 2d 547, 2001 La. LEXIS 156 (La. Jan. 12, 2001).

Evidence was sufficient to support a conviction for possession of stolen property valued at $500 or more in violation of La. Rev. Stat. Ann. § 14:69, where the defendant was driving a stolen car, and money and a key stolen from the owner were in his possession. State v. Bordes, 738 So. 2d 143, 1999 La. App. LEXIS 1992 (June 16, 1999).

Under La. Rev. Stat. Ann. § 14:69(A), defendant’s conviction for illegal possession of stolen things was reversed because the State failed to prove that the items in defendant’s possession were stolen; the owner of the items failed to appear at trial, and therefore the State failed to prove an essential element of the crime. State v. Dyson, 734 So. 2d 786, 1999 La. App. LEXIS 1097 (Apr. 1, 1999).

Where victim and his father could minutely identify the stolen bicycle and defendant concealed the bicycle and ran away after being confronted by the victim’s father, a reasonable finder of fact could find the defendant guilty of illegal possession of stolen things. State v. R.W., 721 So. 2d 943, 1998 La. App. LEXIS 2882 (Oct. 14, 1998).

An appellate court performed an independent review of the pleadings, minute entries, bill of information, and transcripts in the appeal record and determined that (1) defendant was properly charged by bill of information with simple burglary in violation of La. Rev. Stat. Ann. § 14:62 and with possession of stolen goods worth more than $500 in violation of La. Rev. Stat. Ann. § 14:69(B)(1), (2) the bill was signed by an assistant district attorney, (3) the defendant was present and represented by counsel at arraignment, motion hearings, the plea, and sentencing, (4) the sentence was legal, and (5) there was no non-frivolous issue and no trial court ruling that supported the appeal; further, defendant was apprehended hiding in the kitchen of a construction company’s building after a silent alarm had been tripped, it appeared that defendant had been trying to pry open a vending machine, and outside of the building was a truck that belonged to someone other than defendant who had not given defendant permission to drive it. State v. Naquin, 719 So. 2d 1097, 1998 La. App. LEXIS 2637 (Sept. 16, 1998).

Defendant’s conviction for possession of stolen things valued at less then $500 but more than $100 in violation of La. Rev. Stat. Ann. § 14:69 was affirmed where the court rejected defendant’s contention of ineffective assistance of counsel; defendant failed to establish that his representation by counsel was so ineffective that a reversal was mandated. State v. Campbell, 703 So. 2d 1358, 1997 La. App. LEXIS 2808 (Nov. 25, 1997).

Defendant’s conviction for possession of stolen things valued at less then $500 but more than $100 in violation of La. Rev. Stat. Ann. § 14:69 was affirmed where the court rejected defendant’s contention that he was wrongly denied a continuance when the case was called for trial; the court found no indication of specific prejudice, a requisite before a conviction could be reversed because of a denial of a motion for continuance. State v. Campbell, 703 So. 2d 1358, 1997 La. App. LEXIS 2808 (Nov. 25, 1997).

Sufficient evidence existed for conviction of illegal possession of stolen things valued at $500 or more, in violation of La. Rev. Stat. Ann. § 14:69, where the only evidence presented was the victim’s testimony concerning the value of the items when purchased and the value of similar new items. State v. Dugas, 691 So. 2d 197, 1997 La. App. LEXIS 380 (Feb. 14, 1997).

Where a juvenile possessed two assault rifles under circumstances that he had good reason to believe had been stolen, the court affirmed an adjudication of delinquency under La. Rev. Stat. Ann. § 14:69. State v. G.R., 672 So. 2d 1009, 1996 La. App. LEXIS 749 (Mar. 26, 1996), writ denied by La. 96-1021, 675 So. 2d 1122, 1996 La. LEXIS 1957 (La. June 28, 1996).

The owner’s clear and uncontradicted testimony as to the value of stolen goods was not hearsay under La. Code Evid. Ann. art. 801(C) but resulted from her own personal knowledge and was sufficient to establish their value in excess of the minimum required to convict defendant of possession of stolen property over $500 in violation of La. Rev. Stat. Ann. § 14:69. State v. Cole, 649 So. 2d 1214, 1995 La. App. LEXIS 209 (Feb. 1, 1995).

Even though defendant was sentenced to the statutory maximum after he pled guilty to middle grade possession of stolen things, his sentence was not excessive because it fell below the sentencing guidelines recommendation. State v. Cole, 626 So. 2d 769, 1993 La. App. LEXIS 3307 (Oct. 27, 1993).

Defendant’s conviction for receiving stolen property under La. Rev. Stat. Ann § 14:69 was reversed where the State had failed to prove that the defendant had possessed the property under circumstances indicating he knew or had good reason to believe that the property was stolen. State v. Silvio, 623 So. 2d 1345, 1993 La. App. LEXIS 2745 (Aug. 25, 1993).

Where defendant was convicted of possession of stolen property, sufficient evidence supported the conviction that the defendant knew or should have known the car was stolen when the steering column, door lock, and truck lock were broken. State v. Sanders, 622 So. 2d 817, 1993 La. App. LEXIS 2641 (July 27, 1993).

When the degree of a crime is based on the value of the property stolen, the state must present more than the self-serving testimony of the owner of the property to meet its burden of proof on this issue; thus, where defendant was found in possession of a car which was stolen in 1990 and the owner testified that the owner bought the car in 1980 for $25,200, such testimony, absent any photographs, estimates, bill of sale, or testimony as to the car’s value at the time of the offense, was insufficient to prove that the car was worth $500 or more at the time of the offense. State v. Williams, 598 So. 2d 1265, 1992 La. App. LEXIS 1287 (Apr. 30, 1992), affirmed in part and reversed in part by 610 So. 2d 129, 1992 La. LEXIS 3814 (La. 1992).

Defendant’s conviction for possession of stolen things was reversed because the State failed to prove, beyond a reasonable doubt, that the chainsaw found in defendant’s house had been stolen from his former employer before it came into defendant’s possession; specifically, two of the employer’s employees testified that the employer could not account for the whereabouts of the saw during the five-year period that it was missing, that much equipment left the premises and that it was impossible to determine what left lawfully and what did not, and that the employer sometimes conducted auctions of its equipment. State v. Corkern, 593 So. 2d 1259, 1992 La. LEXIS 664 (Jan. 31, 1992).

Pursuant to La. Rev. Stat. Ann. § 15:438, the circumstantial evidence was sufficient to convict defendant of possession of stolen properly worth more than $500, where defendant testified that he sold pieces of silverware to a shop, where the silverware was stolen from his girlfriend’s sister’s house, where the shop owner, who was in the business of buying and selling silver, testified that the silver was worth at least $1,500 on resale, that he gave defendant $200 and told defendant that he would give defendant another $50 after he cleared the sale with the police, where defendant never returned for the $50, and where the jury properly disbelieved defendant’s testimony that he sold the silver for an acquaintance and believed two police officers’ testimony that defendant told them that he stole the silver. State v. East, 553 So. 2d 1046, 1989 La. App. LEXIS 2394 (Nov. 30, 1989).

A defendant was properly convicted of possession of a stolen car because evidence of non-matching VIN numbers and the discovery of a rivet gun and unused rivets in the car was sufficient circumstantial evidence to convict. State v. Mitchell, 553 So. 2d 915, 1989 La. App. LEXIS 2204 (Nov. 16, 1989), writ of certiorari denied by 558 So. 2d 567, 1990 La. LEXIS 579 (La. 1990).

Three elements comprise the crime of illegal possession of stolen things as defined in La. Rev. Stat. Ann. § 14:69A: (1) intent, (2) possessing, procuring, receiving, or concealing stolen goods, and (3) knowledge that the goods were stolen. State v. Westmoreland, 551 So. 2d 719, 1989 La. App. LEXIS 1758 (Oct. 11, 1989), writ of certiorari denied in part by 559 So. 2d 479, 1990 La. LEXIS 794 (La. 1990).

Defendant’s conviction for possession of stolen property valued at least $500 was reversed because the jury was not charged as to the lesser included offense of possession of stolen property valued under $500. State v. Goins, 544 So. 2d 1264, 1989 La. App. LEXIS 1015 (May 25, 1989).

Under La. Rev. Stat. Ann. § 14:69(C), defendant could be found guilty of illegal possession of a stolen thing if he later became aware that the thing he possessed was the subject of a theft. State v. Jones, 544 So. 2d 1209, 1989 La. App. LEXIS 1049 (May 24, 1989).

Defendant was properly convicted of the illegal and intentional procurement, possession, or concealment of things of value and sentenced to serve 10 years at hard labor; the State proved the value of the goods and the sentence was not excessive. State v. Bell, 544 So. 2d 32, 1989 La. App. LEXIS 826 (May 9, 1989).

Defendant’s possession of valuable boat on his property that was the subject of a theft, coupled with the fact that the identification numbers had been scratched off the boat and motor, was sufficient evidence to support defendant’s conviction for illegal possession of the stolen boat. State v. Canova, 541 So. 2d 273, 1989 La. App. LEXIS 394 (Mar. 14, 1989).

State’s prosecution of defendant for simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, and for illegal possession of stolen things, a violation of La. Rev. Stat. Ann. § 14:69, did not place defendant in double jeopardy because each offense required proof of different facts. State v. George, 539 So. 2d 987, 1989 La. App. LEXIS 294 (Feb. 28, 1989).

Trial court erred in sentencing defendant to three years for possession of stolen things, where defendant’s plea was based on a maximum sentence of two years, and where there was no evidence as to the value of the things stolen. State v. Trichel, 535 So. 2d 529, 1988 La. App. LEXIS 2749 (Dec. 14, 1988).

Circumstantial and eyewitness evidence was sufficient to convict defendant of illegal possession of a motor vehicle, where defendant and a friend drove a vehicle into a ditch, the State proved that the vehicle was stolen, the vehicle was found with its steering column broken into and there were no keys in the vehicle, and defendant and his friend were positively identified as the persons in the vehicle when it was driven into the ditch. State v. Williams, 532 So. 2d 1190, 1988 La. App. LEXIS 2130 (Oct. 12, 1988).

Evidence was sufficient to sustain defendant’s conviction for possession of stolen things where: (1) the State presented evidence that the forklift was stolen; (2) the forklift was estimated to be worth between $12,000 to $15,000; and (3) an acquaintance of defendant testified that defendant stated to him that the forklift was stolen and that defendant intentionally received the property under this knowledge. State v. Landry, 524 So. 2d 1261, 1988 La. App. LEXIS 758 (Mar. 2, 1988).

Where defendant pleaded guilty to the illegal possession of stolen credit cards under La. Rev. Stat. Ann. § 14:69 in Jefferson Parish, double jeopardy barred his prosecution for theft under La. Rev. Stat. Ann. § 14:67 in Orleans Parish because it arose out of the same incident. State v. Jacobi, 516 So. 2d 194, 1987 La. App. LEXIS 10765 (Nov. 17, 1987).

Where defendant was convicted of receiving stolen things of $500 or or more in value, the conviction was proper; the state proved the value of the items taken and one juror was correctly dismissed for cause. State v. Drumgoole, 517 So. 2d 909, 1987 La. App. LEXIS 10361 (Oct. 7, 1987).

Defendant’s sentence of five years at hard labor with respect to his conviction for possession of stolen items valued over $500 in violation of La. Rev. Stat. Ann. § 14:69 was proper where the sentence was not excessive in nature. State v. Dillon, 511 So. 2d 850, 1987 La. App. LEXIS 9959 (Aug. 11, 1987).

Although a low purchase price might have given defendant reason to suspect that the items were stolen, mere suspicion, not rising to the level of certainty required to form a belief, was not sufficient under La. Code Crim. Proc. Ann. art. 821 and La. Rev. Stat. Ann. § 15:438 to convict him of possession of stolen goods in violation of La. Rev. Stat. Ann. § 14:69. State v. Mangrum, 509 So. 2d 818, 1987 La. App. LEXIS 9872 (June 23, 1987).

Defendant’s conviction of possession of a stolen thing under La. Rev. Stat. Ann. § 14:69 was affirmed upon a finding that the outboard motor was stolen, had value, and the defendant had reason to believe the motor was stolen. State v. St. Romain, 505 So. 2d 223, 1987 La. App. LEXIS 9273 (Apr. 8, 1987), writ of certiorari denied by 508 So. 2d 86, 1987 La. LEXIS 9543 (La. 1987).

Defendants were properly convicted of forgery, receiving stolen property, and illegal possession of stolen things because they should have known that the checks were stolen where the checks were not drawn on the debtor’s personal account and were not payable to the debtor or the defendants. State v. Harrison, 505 So. 2d 783, 1987 La. App. LEXIS 9140 (Apr. 1, 1987), writ of certiorari denied by 512 So. 2d 433, 1987 La. LEXIS 9960 (La. 1987), writ of certiorari denied by 512 So. 2d 434, 1987 La. LEXIS 9962 (La. 1987).

Where defendant was observed next to a car and removing items from its trunk before discarding them as he fled the police, the resulting conviction for illegal possession a stolen car in violation La. Rev. Stat. Ann. § 14:69, was proper because the State only had to prove constructive, not actual, possession of the car. State v. Mercadel, 503 So. 2d 608, 1987 La. App. LEXIS 8658 (Feb. 12, 1987).

Conviction for receiving stolen property in violation of of La. Rev. Stat. Ann. § 14:69 was upheld because defendant was found driving a stolen car, the VIN number on the dashboard was taped over, the license plate was older than the car, and defendant told the police the car was his State v. Fraley, 499 So. 2d 1304, 1986 La. App. LEXIS 8565 (Dec. 9, 1986).

Defendant’s sentence of two years was well within the lower range of sentences that could have been imposed under the provisions of La. Rev. Stat. Ann. § 14:69 for the crime of illegal possession of stolen goods of a value of $500 or more. State v. Johnson, 483 So. 2d 230, 1986 La. App. LEXIS 6066 (Feb. 5, 1986).

A sentence of five years at hard labor was excessive for a first-time offender who committed the non-violent crime of receiving stolen property valued at more than $500. State v. Smith, 473 So. 2d 366, 1985 La. App. LEXIS 9502 (July 8, 1985).

Defendant was properly convicted of possession of stolen property based on circumstantial evidence where defendant sold jewelry at a pawn shop that was stolen the same day, and where some of the jewelry was disfigured. State v. Stevenson, 466 So. 2d 707, 1985 La. App. LEXIS 9324 (Mar. 12, 1985), writ of certiorari denied by 468 So. 2d 1205, 1985 La. LEXIS 8879 (La. 1985).

Because the circumstantial evidence excluded every reasonable hypothesis of innocence, and a rational juror could conclude that the defendant was guilty of possession of stolen things valued at $100 or more but less than $500 beyond a reasonable doubt, the evidence was sufficient for the defendant’s conviction. State v. Tuesno, 456 So. 2d 186, 1984 La. App. LEXIS 9502 (Aug. 31, 1984).

Defendant’s motion for acquittal was properly denied because his identification through his driver’s license and description as the person who pawned stolen jewelry, a day after the burglary in which it was stolen, was sufficient to support his conviction for possessing stolen property. State v. Price, 454 So. 2d 377, 1984 La. App. LEXIS 9329 (July 31, 1984), writ of certiorari denied by 458 So. 2d 126, 1984 La. LEXIS 9894 (La. 1984).

Defendant convicted of receiving stolen things was not entitled to reversal on the ground that venue was improper where the prosecution did not establish that the crime took place in East Baton Rouge Parish; sufficient evidence was presented to establish that the property was stolen from a residence in East Baton Rouge Parish. State v. Miles, 450 So. 2d 1067, 1984 La. App. LEXIS 8842 (May 30, 1984).

Where the record showed that an almost new motorcycle was spray painted, the ignition lock had been pulled out, and an ordinary toggle switch had been installed to operate the motorcycle, a rational trier of fact could have reasonably concluded that such circumstances constituted “proof beyond a reasonable doubt,” that defendant knew or should have known the motorcycle was stolen, and defendant’s possession of the motorcycle was in violation of La. Rev. Stat. Ann. § 14:69. State v. Smith, 450 So. 2d 679, 1984 La. App. LEXIS 8761 (May 10, 1984).

There was sufficient evidence to convict defendant of receiving a stolen car where a stolen car with an altered vehicle identification number was discovered at an auto parts store, a number had been moved from another car at the shop to the car, and defendant told police he was the only one to do work on the cars at the shop. State v. Slaughter, 451 So. 2d 59, 1984 La. App. LEXIS 8768 (May 10, 1984).

Where the evidence only established that defendant and the stolen refrigerator were both located in the same apartment, he was improperly convicted of receiving stolen things in violation of La. Rev. Stat. Ann. § 14:69 because the evidence failed to establish the circumstances surrounding the arrival of the refrigerator at the apartment. State v. Camp, 446 So. 2d 1207, 1984 La. LEXIS 8364 (Feb. 27, 1984).

Defendant was properly convicted of receiving stolen property under La. Rev. Stat. Ann. § 14:69, where the state proved beyond a reasonable doubt that he stole the motorbike worth $770. State v. Moore, 439 So. 2d 1178, 1983 La. App. LEXIS 9284 (Oct. 6, 1983), writ of certiorari denied by 443 So. 2d 587, 1983 La. LEXIS 12502 (La. 1983).

Photograph of a stolen refrigerator and testimony that the appliance was working, in fairly good condition, and approximately one and a half years old was sufficient to allow a rational trier of fact to conclude that the stolen refrigerator was a thing of value, within the meaning of La. Rev. Stat. Ann. § 14:2(2), and that the value was greater than $100 but less than $500; thus, the evidence was sufficient to establish the value element of the crime of receiving stolen goods, a violation of La. Rev. Stat. Ann. § 14:69. State v. Camp, 436 So. 2d 723, 1983 La. App. LEXIS 9073 (Aug. 3, 1983), reversed by 446 So. 2d 1207, 1984 La. LEXIS 8364 (La. 1984).

Person whose business was jewelry who had received a list of stolen goods should have known items presented to him were stolen and not provided funds to those who stole the items; this conduct, in spite of cooperation with the police, was sufficient to support a conviction for receiving stolen things. State v. Bowman, 434 So. 2d 1175, 1983 La. App. LEXIS 9023 (June 28, 1983).

Concurrent sentences of twelve years each for two counts of burglary, two years for receiving stolen goods, and five years for felony theft, were not excessive where defendant had a juvenile and adult arrest record and was ineligible for probation. State v. Jackson, 432 So. 2d 360, 1983 La. App. LEXIS 8477 (May 17, 1983).

There was ample evidence that defendant knew that a car he worked on was stolen to convict him of receiving stolen property where defendant’s story was far-fetched, inconsistent in critical particulars, and contradicted by unbiased witnesses. State v. Rosado, 431 So. 2d 804, 1983 La. App. LEXIS 8425 (Apr. 20, 1983).

State’s proof of the crime was not constitutionally sufficient to prove that defendant knew or had good reason to know that vehicle had been stolen, where defendant’s fiancee testified that she saw defendant purchase the vehicle for $1,000, and a short delay in obtaining title papers did not necessarily give a person good reason to believe the vehicle had been stolen. State v. Ennis, 414 So. 2d 661, 1982 La. LEXIS 10987 (May 17, 1982).

Evidence was constitutionally insufficient to prove that defendant knew or had good reason to know that the vehicle had been stolen when defendant acquired it, because the State failed to exclude every reasonable hypothesis of innocence regarding defendant’s failure to produce a certificate of title or bill of sale at the time of his arrest, and defendant’s failure to discover that the license plate was false within the short time the vehicle was in defendant’s possession was not unusual or suspicious. State v. Morris, 414 So. 2d 320, 1982 La. LEXIS 10993 (May 17, 1982).

While defendant’s state of mind was an element of the offense of receiving stolen property under La. Rev. Stat. Ann. § 14:69, that fact that hearsay evidence related to his state of mind was excluded was harmless error as his testimony had been so thoroughly impeached as to render the evidence meaningless. State v. Banks, 412 So. 2d 1025, 1982 La. LEXIS 10660 (Apr. 5, 1982).

Defendant’s conviction for receiving stolen things, La. Rev. Stat. Ann. § 14:69, was reversed where the only proof that travelers checks were the subject of any robbery or theft came from inadmissible hearsay; before the business records exception, former La. Rev. Stat. Ann. § 15:434 (now La. Code Evid. Ann. art. 803), could be invoked by the State against defendant allowing introduction of a permanent record made in the ordinary course of business from personal knowledge of the facts recorded, or from information furnished by one having a business duty to observe and report the facts, it had to be shown that the person who made the record was genuinely unavailable for testimony, that he had no strong motive to misrepresent, and that in all probability the evidence was trustworthy. State v. Juengain, 410 So. 2d 1099, 1982 La. LEXIS 10289 (Mar. 1, 1982).

Defendants’ acts in Louisiana to hinder the Tennessee owner of a stolen truck from discovering the truck, including alterations to the truck’s appearance, constituted concealment in Louisiana; their motion to quash prosecution for receiving stolen things based on jurisdiction and venue was properly denied. State v. Russell, 397 So. 2d 1319, 1981 La. LEXIS 7919 (Apr. 6, 1981).

Trial court adequately stated its underlying factual basis for sentencing defendant to three and one-half years at hard labor for violating La. Rev. Stat. Ann. § 14:69 by receiving stolen property, as required by La. Code Crim. Proc. Ann. art. 894.1; defendant’s role in the sale of a stolen truck was more than that of a bystander and the seriousness of the crime was not debatable. State v. Russell, 397 So. 2d 1319, 1981 La. LEXIS 7919 (Apr. 6, 1981).

Error as to the model year of a stolen truck in a bill of information that charged defendants with receiving stolen things did not void defendants’ conviction; the truck’s owner positively identified the truck that defendants sold to undercover agents as his own, and the error in the bill worked no prejudice on defendants. State v. Russell, 397 So. 2d 1319, 1981 La. LEXIS 7919 (Apr. 6, 1981).

Evidence that defendants not only possessed a stolen truck but also attempted to conceal it, transport it interstate, alter it, and sell it far below its value was sufficient to support their conviction for violating La. Rev. Stat. Ann. § 14:69 by receiving stolen things. State v. Russell, 397 So. 2d 1319, 1981 La. LEXIS 7919 (Apr. 6, 1981).

Defendant’s sentence to three and one-half years at hard labor for violating La. Rev. Stat. Ann. § 14:69 by receiving stolen property was not excessive; it was neither severe nor grossly out of proportion to the crime, and was not a needless imposition of pain and suffering. State v. Russell, 397 So. 2d 1319, 1981 La. LEXIS 7919 (Apr. 6, 1981).

Defendant’s sentence to six years at hard labor for violating La. Rev. Stat. Ann. § 14:69 by receiving stolen property was not excessive because the trial judge implicitly applied the sentencing guidelines of La. Code Crim. Proc. Ann. art. 894.1 and the sentence was neither severe nor grossly disproportionate to the crime. State v. Russell, 397 So. 2d 1319, 1981 La. LEXIS 7919 (Apr. 6, 1981).

Where the State failed to produce evidence at trial to prove that stolen items received by defendant had a value of more than $500 at the time of the offense, the court reversed defendant’s conviction and entered a judgment of acquittal. State v. Peoples, 383 So. 2d 1006, 1980 La. LEXIS 7047 (Apr. 7, 1980), not followed by State v. Russell, 448 So. 2d 798, 1984 La. App. LEXIS 8454 (La.App. 2 Cir. 1984).

A defendant should not have been convicted of receiving stolen things, a violation of La. Rev. Stat. Ann. § 14:69, where there was no evidence from which to infer that defendant knew or had good reason to believe that the level left at his home by a contractor was the subject of a robbery or theft. State v. Davis, 371 So. 2d 788, 1979 La. LEXIS 6509 (May 21, 1979).

In order for the State to secure a conviction for receiving stolen things under La. Rev. Stat. Ann. § 14:69, the State must prove that the property in question be “stolen” at the moment the defendant receives it. State v. Nguyen, 367 So. 2d 342, 1979 La. LEXIS 7384 (Jan. 29, 1979).

Where stolen property lost its “stolen” character through recovery by defendant, who was the owner’s agent, defendant could not be convicted of receiving stolen things under La. Rev. Stat. Ann. § 14:69 for receiving the property. State v. Nguyen, 367 So. 2d 342, 1979 La. LEXIS 7384 (Jan. 29, 1979).

Crime of receiving stolen property, as a violation of La. Rev. Stat. Ann. § 14:69, requires the prosecution to prove, although most statutes do not specifically mention it, that the receiver intended to deprive the owner of his property. State v. Nguyen, 367 So. 2d 342, 1979 La. LEXIS 7384 (Jan. 29, 1979).

Where defendant told police where they could find a gun used in an assault, the fact that he knew where the gun was, even though it was concealed, did not constitute evidence that defendant knew or had good reason to believe that the gun was stolen. State v. Walker, 350 So. 2d 176, 1977 La. LEXIS 6368 (Sept. 19, 1977).

Where the victim of a theft identified the tape player and tapes as the ones stolen from him and placed a value on the items taken at about $99.00, and a deputy testified that after he arrested defendant and advised him of his rights, defendant stated that his brother had given him the items as a birthday present and he knew that they were stolen at the time, as his brother did not have any money to make such a purchase, the reviewing court held that this constituted some evidence of each element of the crime charged, receiving stolen things. State v. Hines, 319 So. 2d 313, 1975 La. LEXIS 4234 (Sept. 5, 1975).

La. Rev. Stat. Ann. § 14:69 establishes the minimum standard of proof required, that defendant had good reason to believe the property was stolen. State v. Henderson, 296 So. 2d 805, 1974 La. LEXIS 3576 (June 10, 1974).

Defendant was appropriately penalized for receiving stolen property under the version of La. Rev. Stat. Ann. § 14:69 (1950) in effect when he committed the crime in 1971, rather than according to less severe penalties that took effect after the crime; the amendatory act, 1972 La. Acts 654, specifically provided that the amendment was not to apply to crimes committed before its effective date. State v. Paciera, 290 So. 2d 681, 1974 La. LEXIS 3282 (Feb. 18, 1974), not followed by State v. Bearden, 449 So. 2d 1109, 1984 La. App. LEXIS 8658 (La.App. 5 Cir. 1984).

Where there was no evidentiary basis for the finding that a juvenile received a pair of slacks allegedly in his possession, and there was no finding that the juvenile was guilty of intentional procurement when the evidence established that no effort was made by him to intentionally acquire the slacks but rather that he obtained them by accident, he was not in violation of La. Rev. Stat. Ann. § 14:69, for receiving stolen things. State in Interest of Emerson, 250 So. 2d 439, 1971 La. App. LEXIS 5661 (July 15, 1971).

Removal of a stolen automobile by relators from a foreign state, and their use of it for their own purposes and benefit in a densely populated city that was unfamiliar to the vehicle owner was calculated to hinder or prevent the owner’s discovery and recovery of it, and constituted “concealing” as used in La. Rev. Stat. Ann. § 14:69. State v. Crum, 255 LA. 60, 229 So. 2d 700, 1969 La. LEXIS 3204 (Nov. 10, 1969).

•• Weapons

••• Trafficking

•••• General Overview. — In satisfying its burden of proving that a rifle possessed by defendant was stolen, the State showed that an undercover police officer memorized the rifle’s serial number during negotiations for its sale and further, that he dictated the serial number via wireless recorders which allowed other unseen officers to record the number and present it to the manager of the store from which it was stolen for identification. State v. Jackson, 520 So. 2d 817, 1987 La. App. LEXIS 10657 (Nov. 4, 1987).

• Accessories

•• Accessory After the Fact. — Where the police sergeant saw defendant standing near the scene of the crime and told the sergeant that two men were trying to steal his sister’s boyfriend’s motorcycle and then gave the sergeant incorrect information about the direction in which the men ran, the evidence was sufficient to convict defendant of accessory after the fact to possession of a stolen thing; defendant could not be convicted as a principal, because he was never seen in actual possession of the motorcycle. State v. Hall, 875 So. 2d 996, 2004 La. App. LEXIS 1405 (May 26, 2004), writ denied by La. 2004-1875, 888 So. 2d 834, 2004 La. LEXIS 3751 (La. Dec. 10, 2004).

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Timing, nature, and origin of purchase of motorcycle parts by a juvenile from a stranger raised a reasonable doubt that he knew the parts were stolen, so the court reversed his adjudication of delinquency under former La. Rev. Stat. Ann. § 13:1570A(5) (now La. Child. Code Ann. art. 887), based on the offense of receiving stolen things, La. Rev. Stat. Ann. § 14:69. In re State in Interest of Unsworth, 276 So. 2d 337, 1973 La. App. LEXIS 6051 (Apr. 17, 1973).

• Arrests

•• Probable Cause. — Even if appellate court considered defendant’s criminal history report improperly attached as an exhibit, it was clear that the report indicated that the officer placed defendant under arrest for possession of a stolen vehicle and not for traffic attachments as argued by defendant; defendant was an occupant in a stolen vehicle and the lack of any evidence to the contrary, the trial court did not err in finding probable cause for defendant’s arrest and denying the motion. State v. MacCracken, 845 So. 2d 1104, 2003 La. App. LEXIS 1215 (Apr. 29, 2003), writ denied by La. 2003-1474, 860 So. 2d 1150, 2003 La. LEXIS 3625 (La. Dec. 12, 2003).

• Interrogation

•• Voluntariness. — Although there was some evidence that defendant may have been under the influence of drugs or alcohol when his first statement was taken, the state presented sufficient evidence that defendant’s statements were freely and voluntarily given. State v. MacCracken, 845 So. 2d 1104, 2003 La. App. LEXIS 1215 (Apr. 29, 2003), writ denied by La. 2003-1474, 860 So. 2d 1150, 2003 La. LEXIS 3625 (La. Dec. 12, 2003).

• Accusatory Instruments

•• Indictments

••• General Overview. — Trial court properly granted a motion to quash an indictment for armed robbery based on a violation of double jeopardy because defendant pled guilty to possession of stolen items that were taken in the robbery; however, a second indictment for armed robbery was improperly quashed because it related to another victim; defendant did not plead guilty to possessing any of the second victim’s belongings. State v. Baptiste, 875 So. 2d 833, 2004 La. App. LEXIS 1131 (Apr. 28, 2004).

In a criminal prosecution for possession of stolen property, the indictment was not defective for failing to identify the stolen property and the person from whom it was stolen; first, the indictment identified the stolen property as more than $1000 in U.S. currency, and second, “person from whom the property was stolen” is not an element of the crime of possession of stolen property. State v. Barton, 857 So. 2d 1189, 2003 La. App. LEXIS 2648 (Sept. 30, 2003), writ denied by La. 2003-3012, 866 So. 2d 817, 2004 La. LEXIS 696 (La. Feb. 20, 2004).

•• Informations

••• General Overview. — Error as to the model year of a stolen truck in a bill of information that charged defendants with receiving stolen things did not void defendants’ conviction; the truck’s owner positively identified the truck that defendants sold to undercover agents as his own, and the error in the bill worked no prejudice on defendants. State v. Russell, 397 So. 2d 1319, 1981 La. LEXIS 7919 (Apr. 6, 1981).

•• Multiplicity

••• General Overview. — Where the police found numerous stolen items in defendant’s apartment, he was properly charged with multiple counts of possession of stolen property. State v. Short, 769 So. 2d 823, 2000 La. App. LEXIS 2539 (Oct. 18, 2000), writ denied by La. 2000-3271, 795 So. 2d 336, 2001 La. LEXIS 2344 (La. Aug. 24, 2001).

• Discovery & Inspection

•• Bills of Particulars

••• General Overview. — An appellate court performed an independent review of the pleadings, minute entries, bill of information, and transcripts in the appeal record and determined that (1) defendant was properly charged by bill of information with simple burglary in violation of La. Rev. Stat. Ann. § 14:62 and with possession of stolen goods worth more than $500 in violation of La. Rev. Stat. Ann. § 14:69(B)(1), (2) the bill was signed by an assistant district attorney, (3) the defendant was present and represented by counsel at arraignment, motion hearings, the plea, and sentencing, (4) the sentence was legal, and (5) there was no non-frivolous issue and no trial court ruling that supported the appeal; further, defendant was apprehended hiding in the kitchen of a construction company’s building after a silent alarm had been tripped, it appeared that defendant had been trying to pry open a vending machine, and outside of the building was a truck that belonged to someone other than defendant who had not given defendant permission to drive it. State v. Naquin, 719 So. 2d 1097, 1998 La. App. LEXIS 2637 (Sept. 16, 1998).

• Eyewitness Identification

•• General Overview. — Where the police sergeant saw co-defendant and another man pushing a motorcycle, and the two men stopped when they saw the sergeant and walked away, the sergeant’s identification of co-defendant was sufficient to support his conviction for possession of a stolen thing valued over $1,000; the sergeant’s erroneous description of the color of co-defendant’s T-shirt was immaterial. State v. Hall, 875 So. 2d 996, 2004 La. App. LEXIS 1405 (May 26, 2004), writ denied by La. 2004-1875, 888 So. 2d 834, 2004 La. LEXIS 3751 (La. Dec. 10, 2004).

• Pretrial Motions & Procedures

•• General Overview. — Defendants’ acts in Louisiana to hinder the Tennessee owner of a stolen truck from discovering the truck, including alterations to the truck’s appearance, constituted concealment in Louisiana; their motion to quash prosecution for receiving stolen things based on jurisdiction and venue was properly denied. State v. Russell, 397 So. 2d 1319, 1981 La. LEXIS 7919 (Apr. 6, 1981).

•• Continuances. — Defendant’s conviction for possession of stolen things valued at less then $500 but more than $100 in violation of La. Rev. Stat. Ann. § 14:69 was affirmed where the court rejected defendant’s contention that he was wrongly denied a continuance when the case was called for trial; the court found no indication of specific prejudice, a requisite before a conviction could be reversed because of a denial of a motion for continuance. State v. Campbell, 703 So. 2d 1358, 1997 La. App. LEXIS 2808 (Nov. 25, 1997).

•• Suppression of Evidence. — Even if appellate court considered defendant’s criminal history report improperly attached as an exhibit, it was clear that the report indicated that the officer placed defendant under arrest for possession of a stolen vehicle and not for traffic attachments as argued by defendant; defendant was an occupant in a stolen vehicle and the lack of any evidence to the contrary, the trial court did not err in finding probable cause for defendant’s arrest and denying the motion. State v. MacCracken, 845 So. 2d 1104, 2003 La. App. LEXIS 1215 (Apr. 29, 2003), writ denied by La. 2003-1474, 860 So. 2d 1150, 2003 La. LEXIS 3625 (La. Dec. 12, 2003).

Although there was some evidence that defendant may have been under the influence of drugs or alcohol when his first statement was taken, the state presented sufficient evidence that defendant’s statements were freely and voluntarily given. State v. MacCracken, 845 So. 2d 1104, 2003 La. App. LEXIS 1215 (Apr. 29, 2003), writ denied by La. 2003-1474, 860 So. 2d 1150, 2003 La. LEXIS 3625 (La. Dec. 12, 2003).

• Double Jeopardy

•• Attachment Jeopardy. — Defendant who pleaded guilty to armed robbery of a car from its owner could not also be prosecuted for receiving stolen property as the result of the receipt of the car, because this would place him twice in jeopardy for the same offense. State v. Robertson, 386 So. 2d 906, 1980 La. LEXIS 6785 (Mar. 3, 1980).

•• Double Jeopardy Protection

••• Convictions. — Where defendant was convicted and sentenced for armed robbery, a violation of La. Rev. Stat. Ann. § 14:64 and possession of stolen things valued at over $500, in violation of La. Rev. Stat. Ann. § 14:69, his conviction and sentence for possession of stolen things were vacated on appeal because convictions for both represented a violation of double jeopardy reviewable as an error patent. State v. Peden, 875 So. 2d 934, 2004 La. App. LEXIS 1372 (May 26, 2004).

La. Code Crim. Proc. Ann. art. 482’s provision for concurrent convictions for theft and possession of stolen goods seemed more persuasive authority than the Court of Appeal of Louisiana, Second Circuit’s assertion that the concurrent convictions are essentially null and void. State v. Peden, 875 So. 2d 934, 2004 La. App. LEXIS 1372 (May 26, 2004).

••• Multiple Punishments. — Trial court properly granted a motion to quash an indictment for armed robbery based on a violation of double jeopardy because defendant pled guilty to possession of stolen items that were taken in the robbery; however, a second indictment for armed robbery was improperly quashed because it related to another victim; defendant did not plead guilty to possessing any of the second victim’s belongings. State v. Baptiste, 875 So. 2d 833, 2004 La. App. LEXIS 1131 (Apr. 28, 2004).

• Guilty Pleas

•• Allocution & Colloquy. — Where defendant pled guilty to a charge of being in possession of stolen things valued at over $500, there was a valid admission to the multiple bill where the trial court advised defendant of the allegations contained in the bill of information, the right to be tried as to the truth thereof, and the right to remain silent, and defendant understood those rights and the 20-year enhanced sentence was not excessive where it was imposed in conformity with a plea agreement which was set forth in the record at the time of the plea; thus, defendant was precluded from raising a claim of excessiveness on appeal. State v. Dixon, 858 So. 2d 16, 2003 La. App. LEXIS 2472 (Sept. 16, 2003), writ denied by La. 2004-1567, 899 So. 2d 566, 2005 La. LEXIS 1320 (La. Apr. 22, 2005).

• Counsel

•• Effective Assistance

••• General Overview. — Defendant’s conviction for possession of stolen things valued at less then $500 but more than $100 in violation of La. Rev. Stat. Ann. § 14:69 was affirmed where the court rejected defendant’s contention of ineffective assistance of counsel; defendant failed to establish that his representation by counsel was so ineffective that a reversal was mandated. State v. Campbell, 703 So. 2d 1358, 1997 La. App. LEXIS 2808 (Nov. 25, 1997).

• Jurisdiction & Venue

•• Venue. — Defendant convicted of receiving stolen things was not entitled to reversal on the ground that venue was improper where the prosecution did not establish that the crime took place in East Baton Rouge Parish; sufficient evidence was presented to establish that the property was stolen from a residence in East Baton Rouge Parish. State v. Miles, 450 So. 2d 1067, 1984 La. App. LEXIS 8842 (May 30, 1984).

• Trials

•• Burdens of Proof

••• Prosecution. — In order to convict a defendant of illegal possession of a stolen thing valued over $1,000, the State must prove beyond a reasonable doubt that the defendant: (1) intentionally possessed, procured, received or concealed, (2) anything of value, (3) which had been the subject of any robbery or theft, (4) where the circumstances indicate that the offender knew or had good reason to believe that the thing was the subject of these offenses, and (5) the value of the item stolen exceeded $500. State v. Hall, 875 So. 2d 996, 2004 La. App. LEXIS 1405 (May 26, 2004), writ denied by La. 2004-1875, 888 So. 2d 834, 2004 La. LEXIS 3751 (La. Dec. 10, 2004).

To support a conviction for illegal possession of stolen property, the State does not have to prove actual possession; it is sufficient if the State shows constructive possession; constructive possession exists when the property is within the defendant’s dominion and control. State v. Hall, 875 So. 2d 996, 2004 La. App. LEXIS 1405 (May 26, 2004), writ denied by La. 2004-1875, 888 So. 2d 834, 2004 La. LEXIS 3751 (La. Dec. 10, 2004).

To sustain a conviction under La. Rev. Stat. Ann. § 14:69, the state must prove that (1) the vehicle was stolen; (2) the vehicle was worth more than $500; (3) the defendant knew or should have known that the vehicle was stolen; and, (4) the defendant intentionally received the property. State v. Riley, 744 So. 2d 664, 1999 La. App. LEXIS 2271 (Aug. 4, 1999), writ denied by La. 2000-2441, 793 So. 2d 182, 2001 La. LEXIS 1863 (La. June 1, 2001).

La. Rev. Stat. Ann. § 14:69 establishes the minimum standard of proof required, that defendant had good reason to believe the property was stolen. State v. Henderson, 296 So. 2d 805, 1974 La. LEXIS 3576 (June 10, 1974).

•• Motions for Mistrial. — Trial court did not err in denying defendant’s motion for mistrial filed after the State’s witness testified that a gun found at defendant’s residence and allegedly used in the commission of an armed robbery was stolen by the witness and given to defendant and another witness identified the revolver and a watch taken from defendant as items stolen from her home because any error which may have been committed was harmless where the guilty verdict was amply supported by other testimony and evidence adduced at trial State v. Charles, 790 So. 2d 705, 2001 La. App. LEXIS 1716 (June 27, 2001).

Defendant charged with receiving stolen things was not entitled to a mistrial on the ground that the prosecutor requested, in the presence of the jury venire, the addition of a charge of theft to the bill of information; defendant was not prejudiced by the remark and evidence of an alleged theft would have been admissible to prove the crime of receiving stolen things. State v. Miles, 450 So. 2d 1067, 1984 La. App. LEXIS 8842 (May 30, 1984).

• Scienter

•• General Intent. — Illegal possession of stolen property is a general intent crime. State v. Bounds, 873 So. 2d 901, 2004 La. App. LEXIS 1181 (May 12, 2004).

•• Knowledge. — Trial court erred when it convicted defendant for possession of a stolen automobile where there was nothing that indicated that the defendant, who was a back seat passenger in the automobile, should have had good reason to have believed car was stolen, given that there were no broken windows; however, the trial court did not err when it convicted the driver of the automobile because it was arguable that the driver could have been aware that there had been no key in the ignition. State v. Thomas, 840 So. 2d 25, 2003 La. App. LEXIS 308 (Feb. 5, 2003).

• Jury Instructions

•• Requests to Charge. — Where a defendant who was charged with illegal possession of stolen things asserted the affirmative defense in La. Rev. Stat. Ann. § 14:69(C), the trial judge did not err in refusing to instruct the jury on that defense because defendant’s statement to an officer concerning his possession of a stolen item was not made for the purpose of reporting possession of the stolen property and, therefore, there was no evidence to support the affirmative defense. State v. Carthan, 765 So. 2d 357, 1999 La. App. LEXIS 3487 (Dec. 8, 1999), writ denied by La. 2000-0359, 778 So. 2d 547, 2001 La. LEXIS 156 (La. Jan. 12, 2001).

• Sentencing

•• Appeals

••• General Overview. — Even though defendant was sentenced to the statutory maximum after he pled guilty to middle grade possession of stolen things, his sentence was not excessive because it fell below the sentencing guidelines recommendation. State v. Cole, 626 So. 2d 769, 1993 La. App. LEXIS 3307 (Oct. 27, 1993).

•• Corrections, Modifications & Reductions

••• Illegal Sentences. — A sentence of five years at hard labor was excessive for a first-time offender who committed the non-violent crime of receiving stolen property valued at more than $500. State v. Smith, 473 So. 2d 366, 1985 La. App. LEXIS 9502 (July 8, 1985).

•• Cruel & Unusual Punishment. — Trial court adequately stated its underlying factual basis for sentencing defendant to three and one-half years at hard labor for violating La. Rev. Stat. Ann. § 14:69 by receiving stolen property, as required by La. Code Crim. Proc. Ann. art. 894.1; defendant’s role in the sale of a stolen truck was more than that of a bystander and the seriousness of the crime was not debatable. State v. Russell, 397 So. 2d 1319, 1981 La. LEXIS 7919 (Apr. 6, 1981).

Defendant’s sentence to three and one-half years at hard labor for violating La. Rev. Stat. Ann. § 14:69 by receiving stolen property was not excessive; it was neither severe nor grossly out of proportion to the crime, and was not a needless imposition of pain and suffering. State v. Russell, 397 So. 2d 1319, 1981 La. LEXIS 7919 (Apr. 6, 1981).

Defendant’s sentence to six years at hard labor for violating La. Rev. Stat. Ann. § 14:69 by receiving stolen property was not excessive because the trial judge implicitly applied the sentencing guidelines of La. Code Crim. Proc. Ann. art. 894.1 and the sentence was neither severe nor grossly disproportionate to the crime. State v. Russell, 397 So. 2d 1319, 1981 La. LEXIS 7919 (Apr. 6, 1981).

•• Guidelines

••• General Overview. — Trial court erred in sentencing defendant to three years for possession of stolen things, where defendant’s plea was based on a maximum sentence of two years, and where there was no evidence as to the value of the things stolen. State v. Trichel, 535 So. 2d 529, 1988 La. App. LEXIS 2749 (Dec. 14, 1988).

Trial court adequately stated its underlying factual basis for sentencing defendant to three and one-half years at hard labor for violating La. Rev. Stat. Ann. § 14:69 by receiving stolen property, as required by La. Code Crim. Proc. Ann. art. 894.1; defendant’s role in the sale of a stolen truck was more than that of a bystander and the seriousness of the crime was not debatable. State v. Russell, 397 So. 2d 1319, 1981 La. LEXIS 7919 (Apr. 6, 1981).

Defendant’s sentence to three and one-half years at hard labor for violating La. Rev. Stat. Ann. § 14:69 by receiving stolen property was not excessive; it was neither severe nor grossly out of proportion to the crime, and was not a needless imposition of pain and suffering. State v. Russell, 397 So. 2d 1319, 1981 La. LEXIS 7919 (Apr. 6, 1981).

Defendant’s sentence to six years at hard labor for violating La. Rev. Stat. Ann. § 14:69 by receiving stolen property was not excessive because the trial judge implicitly applied the sentencing guidelines of La. Code Crim. Proc. Ann. art. 894.1 and the sentence was neither severe nor grossly disproportionate to the crime. State v. Russell, 397 So. 2d 1319, 1981 La. LEXIS 7919 (Apr. 6, 1981).

••• Adjustments & Enhancements

•••• Criminal History

••••• Prior Felonies. — Where defendant pled guilty to a charge of being in possession of stolen things valued at over $500, there was a valid admission to the multiple bill where the trial court advised defendant of the allegations contained in the bill of information, the right to be tried as to the truth thereof, and the right to remain silent, and defendant understood those rights and the 20-year enhanced sentence was not excessive where it was imposed in conformity with a plea agreement which was set forth in the record at the time of the plea; thus, defendant was precluded from raising a claim of excessiveness on appeal. State v. Dixon, 858 So. 2d 16, 2003 La. App. LEXIS 2472 (Sept. 16, 2003), writ denied by La. 2004-1567, 899 So. 2d 566, 2005 La. LEXIS 1320 (La. Apr. 22, 2005).

Because the predicate offense for a defendant’s sentence as a multiple offender was a theft, but the State failed to prove the value of the stolen item as was required under La. Rev. Stat. Ann. § 14:69 in order for the offense to be classified as a felony, the defendant could not be sentenced as a multiple offender. State v. Dawson, 752 So. 2d 332, 2000 La. App. LEXIS 153 (Feb. 2, 2000).

•• Imposition

••• Factors. — Concurrent sentences of twelve years each for two counts of burglary, two years for receiving stolen goods, and five years for felony theft, were not excessive where defendant had a juvenile and adult arrest record and was ineligible for probation. State v. Jackson, 432 So. 2d 360, 1983 La. App. LEXIS 8477 (May 17, 1983).

•• Proportionality. — Defendant was properly convicted of the illegal and intentional procurement, possession, or concealment of things of value and sentenced to serve 10 years at hard labor; the State proved the value of the goods and the sentence was not excessive. State v. Bell, 544 So. 2d 32, 1989 La. App. LEXIS 826 (May 9, 1989).

•• Ranges. — Defendant convicted on six counts of illegal possession of stolen things valued over $500, was properly sentenced to six concurrent sentences of five years imprisonment at hard labor; on each count, four years were suspended, and the defendant was placed on five years supervised probation, with a special condition requiring restitution of $1,000; defendant’s sentences were well below the maximum sentences that could have been imposed and defendant’s proportionality argument lacked merit. State v. Bounds, 873 So. 2d 901, 2004 La. App. LEXIS 1181 (May 12, 2004).

• Appeals

•• Frivolous Appeals. — An appellate court performed an independent review of the pleadings, minute entries, bill of information, and transcripts in the appeal record and determined that (1) defendant was properly charged by bill of information with simple burglary in violation of La. Rev. Stat. Ann. § 14:62 and with possession of stolen goods worth more than $500 in violation of La. Rev. Stat. Ann. § 14:69(B)(1), (2) the bill was signed by an assistant district attorney, (3) the defendant was present and represented by counsel at arraignment, motion hearings, the plea, and sentencing, (4) the sentence was legal, and (5) there was no non-frivolous issue and no trial court ruling that supported the appeal; further, defendant was apprehended hiding in the kitchen of a construction company’s building after a silent alarm had been tripped, it appeared that defendant had been trying to pry open a vending machine, and outside of the building was a truck that belonged to someone other than defendant who had not given defendant permission to drive it. State v. Naquin, 719 So. 2d 1097, 1998 La. App. LEXIS 2637 (Sept. 16, 1998).

•• Prosecutorial Misconduct

••• General Overview. — Defendant charged with receiving stolen things was not entitled to a mistrial on the ground that the prosecutor requested, in the presence of the jury venire, the addition of a charge of theft to the bill of information; defendant was not prejudiced by the remark and evidence of an alleged theft would have been admissible to prove the crime of receiving stolen things. State v. Miles, 450 So. 2d 1067, 1984 La. App. LEXIS 8842 (May 30, 1984).

•• Standards of Review

••• Substantial Evidence

•••• General Overview. — Conviction of illegal possession of a stolen automobile worth more than $500 under La. Rev. Stat. Ann. § 14:69, was affirmed because any rational trier of fact could have found defendant guilty beyond a reasonable doubt, where defendant had constructive possession of the vehicle and knowledge that it was stolen; defendant was standing in the open door of the vehicle’s driver’s side while the vehicle’s windshield wipers were on and its engine running, upon seeing the marked police vehicle defendant began to walk away, and the officer observed that the steering column had been broken and no key was in the ignition. State v. Ferrand, 866 So. 2d 322, 2004 La. App. LEXIS 18 (Jan. 14, 2004).

Although a low purchase price might have given defendant reason to suspect that the items were stolen, mere suspicion, not rising to the level of certainty required to form a belief, was not sufficient under La. Code Crim. Proc. Ann. art. 821 and La. Rev. Stat. Ann. § 15:438 to convict him of possession of stolen goods in violation of La. Rev. Stat. Ann. § 14:69. State v. Mangrum, 509 So. 2d 818, 1987 La. App. LEXIS 9872 (June 23, 1987).

There was sufficient evidence to convict defendant of receiving a stolen car where a stolen car with an altered vehicle identification number was discovered at an auto parts store, a number had been moved from another car at the shop to the car, and defendant told police he was the only one to do work on the cars at the shop. State v. Slaughter, 451 So. 2d 59, 1984 La. App. LEXIS 8768 (May 10, 1984).

There was ample evidence that defendant knew that a car he worked on was stolen to convict him of receiving stolen property where defendant’s story was far-fetched, inconsistent in critical particulars, and contradicted by unbiased witnesses. State v. Rosado, 431 So. 2d 804, 1983 La. App. LEXIS 8425 (Apr. 20, 1983).

Evidence that defendants not only possessed a stolen truck but also attempted to conceal it, transport it interstate, alter it, and sell it far below its value was sufficient to support their conviction for violating La. Rev. Stat. Ann. § 14:69 by receiving stolen things. State v. Russell, 397 So. 2d 1319, 1981 La. LEXIS 7919 (Apr. 6, 1981).

EVIDENCE

• Hearsay

•• Exceptions

••• General Overview. — While defendant’s state of mind was an element of the offense of receiving stolen property under La. Rev. Stat. Ann. § 14:69, that fact that hearsay evidence related to his state of mind was excluded was harmless error as his testimony had been so thoroughly impeached as to render the evidence meaningless. State v. Banks, 412 So. 2d 1025, 1982 La. LEXIS 10660 (Apr. 5, 1982).

•• Rule Components. — The owner’s clear and uncontradicted testimony as to the value of stolen goods was not hearsay under La. Code Evid. Ann. art. 801(C) but resulted from her own personal knowledge and was sufficient to establish their value in excess of the minimum required to convict defendant of possession of stolen property over $500 in violation of La. Rev. Stat. Ann. § 14:69. State v. Cole, 649 So. 2d 1214, 1995 La. App. LEXIS 209 (Feb. 1, 1995).

• Procedural Considerations

•• Burdens of Proof

••• General Overview. — Under La. Rev. Stat. Ann. § 14:69, because the State failed to show that the juvenile knew or had reason to know that the parts of which he had possession were stolen, the State failed to show that the juvenile had the requisite general criminal intent necessary to convict him of illegal possession of stolen goods. State in Interest of Nelson, 442 So. 2d 729, 1983 La. App. LEXIS 9701 (Nov. 22, 1983).

•• Circumstantial & Direct Evidence. — A defendant was properly convicted of possession of a stolen car because evidence of non-matching VIN numbers and the discovery of a rivet gun and unused rivets in the car was sufficient circumstantial evidence to convict. State v. Mitchell, 553 So. 2d 915, 1989 La. App. LEXIS 2204 (Nov. 16, 1989), writ of certiorari denied by 558 So. 2d 567, 1990 La. LEXIS 579 (La. 1990).

Circumstantial and eyewitness evidence was sufficient to convict defendant of illegal possession of a motor vehicle, where defendant and a friend drove a vehicle into a ditch, the State proved that the vehicle was stolen, the vehicle was found with its steering column broken into and there were no keys in the vehicle, and defendant and his friend were positively identified as the persons in the vehicle when it was driven into the ditch. State v. Williams, 532 So. 2d 1190, 1988 La. App. LEXIS 2130 (Oct. 12, 1988).

Because the circumstantial evidence excluded every reasonable hypothesis of innocence, and a rational juror could conclude that the defendant was guilty of possession of stolen things valued at $100 or more but less than $500 beyond a reasonable doubt, the evidence was sufficient for the defendant’s conviction. State v. Tuesno, 456 So. 2d 186, 1984 La. App. LEXIS 9502 (Aug. 31, 1984).

•• Weight & Sufficiency. — Where the police sergeant saw defendant standing near the scene of the crime and told the sergeant that two men were trying to steal his sister’s boyfriend’s motorcycle and then gave the sergeant incorrect information about the direction in which the men ran, the evidence was sufficient to convict defendant of accessory after the fact to possession of a stolen thing; defendant could not be convicted as a principal, because he was never seen in actual possession of the motorcycle. State v. Hall, 875 So. 2d 996, 2004 La. App. LEXIS 1405 (May 26, 2004), writ denied by La. 2004-1875, 888 So. 2d 834, 2004 La. LEXIS 3751 (La. Dec. 10, 2004).

Where the police sergeant saw co-defendant and another man pushing a motorcycle, and the two men stopped when they saw the sergeant and walked away, the sergeant’s identification of co-defendant was sufficient to support his conviction for possession of a stolen thing valued over $1,000; the sergeant’s erroneous description of the color of co-defendant’s T-shirt was immaterial. State v. Hall, 875 So. 2d 996, 2004 La. App. LEXIS 1405 (May 26, 2004), writ denied by La. 2004-1875, 888 So. 2d 834, 2004 La. LEXIS 3751 (La. Dec. 10, 2004).

Defendant was properly convicted on six counts of illegal possession of stolen things valued over $500 after police found stolen farm equipment at his residence. State v. Bounds, 873 So. 2d 901, 2004 La. App. LEXIS 1181 (May 12, 2004).

Conviction of illegal possession of a stolen automobile worth more than $500 under La. Rev. Stat. Ann. § 14:69, was affirmed because any rational trier of fact could have found defendant guilty beyond a reasonable doubt, where defendant had constructive possession of the vehicle and knowledge that it was stolen; defendant was standing in the open door of the vehicle’s driver’s side while the vehicle’s windshield wipers were on and its engine running, upon seeing the marked police vehicle defendant began to walk away, and the officer observed that the steering column had been broken and no key was in the ignition. State v. Ferrand, 866 So. 2d 322, 2004 La. App. LEXIS 18 (Jan. 14, 2004).

Where defendant related that an accomplice had given him $1400 in 100-dollar bills to take him out of town and keep his “mouth shut,” defendant was properly convicted of possession of stolen property. State v. Barton, 857 So. 2d 1189, 2003 La. App. LEXIS 2648 (Sept. 30, 2003), writ denied by La. 2003-3012, 866 So. 2d 817, 2004 La. LEXIS 696 (La. Feb. 20, 2004).

Evidence was sufficient to sustain defendant’s convictions for armed robbery where defendant went into a store, a co-defendant followed with a handgun, and defendant took money out of the cash register. State v. Page, 837 So. 2d 165, 2003 La. App. LEXIS 83 (Jan. 28, 2003), writ denied by La. 2003-0951, 857 So. 2d 517, 2003 La. LEXIS 3286 (La. Nov. 7, 2003).

Evidence was sufficient to show that defendant fled from police officers in a stolen car where the entire incident was recorded on the trooper’s video equipment, and the two troopers never lost sight of defendant during the entire chase and were never more than five to six feet behind him. State v. Miller, 836 So. 2d 614, 2002 La. App. LEXIS 4061 (Dec. 30, 2002), writ denied by La. 2003-0200, 855 So. 2d 326, 2003 La. LEXIS 2911 (La. Oct. 10, 2003), writ denied by La. 2003-0503, 855 So. 2d 329, 2003 La. LEXIS 2925 (La. Oct. 10, 2003).

Evidence presented was sufficient to support a conviction for the illegal possession of stolen things valued at over $500 where defendant had no keys to a truck, the truck’s steering column was broken, defendant was not able to identify the person from whom he allegedly borrowed the truck, and defendant attempted to divert the police officer’s attention away from the truck. State v. Harbor, 775 So. 2d 1082, 2000 La. App. LEXIS 2945 (Nov. 28, 2000).

Evidence was sufficient to prove that defendant had constructive possession of the stolen items found in an apartment where defendant’s name was on the lease and the other tenant had moved out and no longer had a key. State v. Short, 769 So. 2d 823, 2000 La. App. LEXIS 2539 (Oct. 18, 2000), writ denied by La. 2000-3271, 795 So. 2d 336, 2001 La. LEXIS 2344 (La. Aug. 24, 2001).

Evidence was sufficient to prove that defendant was in the possession of things of value that had been the subject of a theft or robbery where the robbery victims identified the items stolen from their houses and testified to the value of the items and the police officer who investigated the robberies also testified. State v. Short, 769 So. 2d 823, 2000 La. App. LEXIS 2539 (Oct. 18, 2000), writ denied by La. 2000-3271, 795 So. 2d 336, 2001 La. LEXIS 2344 (La. Aug. 24, 2001).

Testimony of the owner as to the purchase price of the vehicle is generally sufficient to establish the value of a vehicle, in prosecutions under La. Rev. Stat. Ann. § 14:69, if the testimony is clear and uncontradicted. State v. Riley, 744 So. 2d 664, 1999 La. App. LEXIS 2271 (Aug. 4, 1999), writ denied by La. 2000-2441, 793 So. 2d 182, 2001 La. LEXIS 1863 (La. June 1, 2001).

Evidence was sufficient to support a conviction for possession of stolen property valued at $500 or more in violation of La. Rev. Stat. Ann. § 14:69, where the defendant was driving a stolen car, and money and a key stolen from the owner were in his possession. State v. Bordes, 738 So. 2d 143, 1999 La. App. LEXIS 1992 (June 16, 1999).

Sufficient evidence existed for conviction of illegal possession of stolen things valued at $500 or more, in violation of La. Rev. Stat. Ann. § 14:69, where the only evidence presented was the victim’s testimony concerning the value of the items when purchased and the value of similar new items. State v. Dugas, 691 So. 2d 197, 1997 La. App. LEXIS 380 (Feb. 14, 1997).

Where the state presented the stolen vehicle’s owner’s uncontradicted testimony that the vehicle was worth $3,000, it met the state’s burden of proof that the vehicle was worth more than $500 under La. Rev. Stat. Ann. § 14:69. State v. Hoskin, 605 So. 2d 650, 1992 La. App. LEXIS 2665 (Sept. 17, 1992).

Where two witnesses saw defendant exiting the stolen vehicle from the driver’s side after it crashed into a utility pole, there was sufficient evidence to allow the jury to find that defendant was driving the vehicle and knew or had reason to know that it was stolen under La. Rev. Stat. Ann. § 14:69. State v. Hoskin, 605 So. 2d 650, 1992 La. App. LEXIS 2665 (Sept. 17, 1992).

When the degree of a crime is based on the value of the property stolen, the state must present more than the self-serving testimony of the owner of the property to meet its burden of proof on this issue; thus, where defendant was found in possession of a car which was stolen in 1990 and the owner testified that the owner bought the car in 1980 for $25,200, such testimony, absent any photographs, estimates, bill of sale, or testimony as to the car’s value at the time of the offense, was insufficient to prove that the car was worth $500 or more at the time of the offense. State v. Williams, 598 So. 2d 1265, 1992 La. App. LEXIS 1287 (Apr. 30, 1992), affirmed in part and reversed in part by 610 So. 2d 129, 1992 La. LEXIS 3814 (La. 1992).

Evidence was sufficient to support defendant’s conviction for possession of stolen property, where, the jury reasonably concluded defendant knew, or should have known, that the vehicle was stolen, and as a willing passenger did perform a sufficiently overt act to justify an attempt at possession. State v. Wilson, 544 So. 2d 1300, 1989 La. App. LEXIS 1041 (May 25, 1989).

Circumstantial and eyewitness evidence was sufficient to convict defendant of illegal possession of a motor vehicle, where defendant and a friend drove a vehicle into a ditch, the State proved that the vehicle was stolen, the vehicle was found with its steering column broken into and there were no keys in the vehicle, and defendant and his friend were positively identified as the persons in the vehicle when it was driven into the ditch. State v. Williams, 532 So. 2d 1190, 1988 La. App. LEXIS 2130 (Oct. 12, 1988).

Defendant convicted of receiving stolen things was not entitled to reversal on the ground that venue was improper where the prosecution did not establish that the crime took place in East Baton Rouge Parish; sufficient evidence was presented to establish that the property was stolen from a residence in East Baton Rouge Parish. State v. Miles, 450 So. 2d 1067, 1984 La. App. LEXIS 8842 (May 30, 1984).

Evidence that defendants not only possessed a stolen truck but also attempted to conceal it, transport it interstate, alter it, and sell it far below its value was sufficient to support their conviction for violating La. Rev. Stat. Ann. § 14:69 by receiving stolen things. State v. Russell, 397 So. 2d 1319, 1981 La. LEXIS 7919 (Apr. 6, 1981).

• Relevance

•• Prior Acts, Crimes & Wrongs. — Defendant charged with receiving stolen things was not entitled to a mistrial on the ground that the prosecutor requested, in the presence of the jury venire, the addition of a charge of theft to the bill of information; defendant was not prejudiced by the remark and evidence of an alleged theft would have been admissible to prove the crime of receiving stolen things. State v. Miles, 450 So. 2d 1067, 1984 La. App. LEXIS 8842 (May 30, 1984).

FAMILY LAW

• Delinquency & Dependency

•• Delinquency Proceedings. — Timing, nature, and origin of purchase of motorcycle parts by a juvenile from a stranger raised a reasonable doubt that he knew the parts were stolen, so the court reversed his adjudication of delinquency under former La. Rev. Stat. Ann. § 13:1570A(5) (now La. Child. Code Ann. art. 887), based on the offense of receiving stolen things, La. Rev. Stat. Ann. § 14:69. In re State in Interest of Unsworth, 276 So. 2d 337, 1973 La. App. LEXIS 6051 (Apr. 17, 1973).

GOVERNMENTS

• Legislation

•• Effect & Operation

••• Prospective Operation. — Defendant was appropriately penalized for receiving stolen property under the version of La. Rev. Stat. Ann. § 14:69 (1950) in effect when he committed the crime in 1971, rather than according to less severe penalties that took effect after the crime; the amendatory act, 1972 La. Acts 654, specifically provided that the amendment was not to apply to crimes committed before its effective date. State v. Paciera, 290 So. 2d 681, 1974 La. LEXIS 3282 (Feb. 18, 1974), not followed by State v. Bearden, 449 So. 2d 1109, 1984 La. App. LEXIS 8658 (La.App. 5 Cir. 1984).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Either the accused or his attorney must appear at arraignment; both the accused and his attorney cannot jointly waive their appearance at the arraignment., OPINION No. 83-66, La. Atty. Gen. Op. No. 1983-66; 1983 La. AG LEXIS 792.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Procedure. 47 La. L. Rev. 267 (November, 1986).

Note: A First Step Toward Resolution of the Physical Evidence Dilemma: State v. Green. 48 La. L. Rev. 1019 (March, 1988).

Article: The Louisiana Criminal Code of 1942 — Doctrinal Provisions, Defenses, and Theories of Culpability. 52 La. L. Rev. 1083 (May, 1992).

Comment: Knowledge, Intent, System, and Motive: A Much Needed Return to the Requirement of Independent Relevance. 55 La. L. Rev. 179 (September, 1994).

Comment: Presumptions in the Criminal Law of Louisiana. 52 Tul. L. Rev. 793 (June, 1978).

§ 69.1. Illegal possession of stolen firearms.

A. Illegal possession of stolen firearms is the intentional possessing, procuring, receiving, or concealing of a firearm which has been the subject of any robbery or theft under circumstances which indicate that the offender knew or should have known that the firearm was the subject of a robbery or theft.

B. Whoever commits the crime of illegal possession of firearms shall be punished as follows:

(1) For a first offense, the penalty shall be imprisonment, with or without hard labor, for not less than one year nor more than five years.

(2) For second and subsequent offenses, the penalty shall be imprisonment, with or without hard labor, for not less than two years nor more than ten years. (Acts 2000, 1st Ex. Sess., No. 116, § 1; Acts 2001, No. 403, § 1, eff. June 15, 2001.)

Editor’s Notes. — Acts 2006, No. 45, § 1, provides for retroactive application of certain penalty provisions, or related matters, as applied to defendants who were convicted or who were sentenced prior to June 15, 2001.

2001 Amendments. — Acts 2001, No. 403, § 1, effective June 15, 2001, deleted “without benefit of parole, probation or suspension of sentence” in (B)(2).

§ 70. False accounting.

False accounting is the intentional rendering of a financial statement of account which is known by the offender to be false, by anyone who is obliged to render an accounting by the law pertaining to civil matters.

Whoever commits the crime of false accounting shall be fined not more than five hundred dollars or imprisoned for not more than six months, or both. (Amended by Acts 1968, No. 647, § 1.)

CROSS REFERENCES

Louisiana Law. — Creation of system; functions; powers; duties, see La. R.S. 15:1204.2.

Exclusion of certain contractors from bidding, see La. R.S. 38:2227.

Municipal Law. — Criminal law > false accounting. Baton Rouge Code of Ordinance § 13:70.

False accounting. Shreveport Code of Ordinance § 50-95.

Illegal possession of stolen goods. Shreveport Code of Ordinance § 50-94.

§ 70.1. Medicaid fraud.

A. The crime of Medicaid fraud is the act of any person, who, with intent to defraud the state through any medical assistance program created under the federal Social Security Act and administered by the Department of Health and Hospitals:

(1) Presents for allowance or payment any false or fraudulent claim for furnishing services or merchandise; or

(2) Knowingly submits false information for the purpose of obtaining greater compensation than that to which he is legally entitled for furnishing services or merchandise; or

(3) Knowingly submits false information for the purpose of obtaining authorization for furnishing services or merchandise.

B. Whoever commits the crime of Medicaid fraud shall be imprisoned, with or without hard labor, for not more than five years, or may be fined not more than twenty thousand dollars, or both. (Acts 1989, No. 300, § 1, eff. July 1, 1989; Acts 1997, No. 1018, § 1; Acts 2001, No. 403, § 1, eff. June 15, 2001.)

Editor’s Notes. — Acts 2006, No. 45, § 1, provides for retroactive application of certain penalty provisions, or related matters, as applied to defendants who were convicted or who were sentenced prior to June 15, 2001.

2001 Amendments. — Acts 2001, No. 403, § 1, effective June 15, 2001, deleted “A sentence of at least one year of imprisonment shall be imposed without benefit of probation, parole, or suspension of sentence if the loss to the state is in excess of twenty-five thousand dollars” in (B).

CROSS REFERENCES

Louisiana Law. — Civil monetary penalty, see La. R.S. 46:438.5.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Freedoms

••• Judicial & Legislative Restraints

•••• Overbreadth & Vagueness. — Defendants were properly convicted of Medicaid fraud in violation of La. Rev. Stat. Ann. § 14:70.1; the statute was not unconstitutionally vauge in that defendants should have easily understood what constituted the presentment of a fraudulent claim to the State. State v. McDermitt, 406 So. 2d 195, 1981 La. LEXIS 10917 (Nov. 16, 1981).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Fraud

••• Fraud Against the Government

•••• False Claims

••••• General Overview. — Defendant’s conviction for Medicaid fraud was affirmed where the record supported the jury’s findings that defendant intended to defraud the state by inflating the mileage on the claims, and intentionally filed a false or fraudulent claim. State v. Rollins, 749 So. 2d 890, 1999 La. App. LEXIS 3626 (Dec. 22, 1999), writ denied by La. 2000-0549, 768 So. 2d 1278, 2000 La. LEXIS 2686 (La. Sept. 15, 2000).

Under La. Rev. Stat. Ann. § 14:70.1, two doctors were properly convicted of Medicaid fraud where they over-billed for office visits, billed for followup visits although the patient did not receive followup services, billed telephone calls from nursing home personnel as medical consultations and telephone calls from emergency room nurses as emergency room visits, and billed for nursing home visits which were never rendered. State v. Romero, 533 So. 2d 1264, 1988 La. App. LEXIS 2373 (Nov. 9, 1988), affirmed in part by 559 So. 2d 763, 574 So. 2d 330, 1990 La. LEXIS 784 (La. 1990).

Defendant’s contention that the state failed to prove beyond a reasonable doubt that he did in fact defraud the state was irrelevant because there was no requirement that the state actually be defrauded for a person to be in violation of La. Rev. Stat. Ann. § 14:70.1. State v. Griffon, 448 So. 2d 1287, 1984 La. LEXIS 8439 (Feb. 27, 1984).

Trial court properly denied defendant’s motions for a directed verdict and a new trial because defendant knowingly submitted false information, i.e. incorrect National Drug Code numbers, for the purpose of obtaining greater compensation for branded drugs than that to which he was legally entitled for generic drugs with intent to defraud the state. State v. Griffon, 448 So. 2d 1287, 1984 La. LEXIS 8439 (Feb. 27, 1984).

Fines and restitution totaling $110,000 were well within the statutory limit and were not an abuse of the wide discretion granted to the trial judge. State v. Griffon, 448 So. 2d 1287, 1984 La. LEXIS 8439 (Feb. 27, 1984).

Overwhelming circumstantial evidence established that two pharmacists who labeled vials and billed the Medicaid program for higher priced brand name drugs while actually supplying generic drugs were inextricably involved in a fraudulent scheme in violation of La. Rev. Stat. Ann. § 14:70.1. State v. McDermitt, 406 So. 2d 195, 1981 La. LEXIS 10917 (Nov. 16, 1981).

Defendants were properly convicted of Medicaid fraud in violation of La. Rev. Stat. Ann. § 14:70.1; the statute was not unconstitutionally vauge in that defendants should have easily understood what constituted the presentment of a fraudulent claim to the State. State v. McDermitt, 406 So. 2d 195, 1981 La. LEXIS 10917 (Nov. 16, 1981).

Maximum five year term of imprisonment, with no mandatory minimum sentence, was not grossly disproportionate to the crime of Medicaid fraud under La. Rev. Stat. Ann. § 14:70.1 when viewed in light of the harm to society caused by its commission; it was not irrational for the legislature to set a high range of penalties for welfare fraud than for other crimes such as false accounting and issuing worthless checks. State v. McDermitt, 406 So. 2d 195, 1981 La. LEXIS 10917 (Nov. 16, 1981).

• Scienter

•• Specific Intent. — Medicaid fraud is a specific intent crime. State v. Griffon, 448 So. 2d 1287, 1984 La. LEXIS 8439 (Feb. 27, 1984).

HEALTHCARE LAW

• Actions Against Healthcare Workers

•• General Overview. — Physicians were convicted of medicaid fraud where they (1) over billed office visits by billing for a comprehensive visit when a lesser level of service was rendered; (2) billed for follow-up visits for patients released from the hospital, although the services were never rendered; (3) billed for emergency room visits when telephone orders had been given; and (4) billed telephone calls as consultation State v. Romero, 574 So. 2d 330, 1990 La. LEXIS 784 (Apr. 6, 1990), withdrawn by publisher at 574 So. 2d 330 (La. 1990).

§ 70.2. Refund or access device application fraud.

A. No person shall with the intent to defraud use a false or fictitious name or any other identifying information as his own or use the name or any other identifying information of any other person without that person’s knowledge and consent for the purpose of:

(1) Obtaining or attempting to obtain a refund for merchandise returned to a business establishment or a refund on a ticket or other document that is evidence of services purchased from a business establishment; or

(2) Obtaining or attempting to obtain an access device.

B. For the purposes of this Section, “any other identifying information” shall include, but not be limited to, an address, telephone number, social security number, account number, or any other information through which the identity of a person may be ascertained. “Access device” means any card, plate, code, account number, or other means of account access that can be used to obtain anything of value, whether contemporaneously or not.

C. (1) Whoever commits the crime of refund fraud shall be fined not more than five hundred dollars or imprisoned for not more than six months, or both.

(2) Whoever commits the crime of access device application fraud when the misappropriation or taking amounts to a value of one thousand five hundred dollars or more shall be imprisoned, with or without hard labor, for not more than ten years, or may be fined not more than three thousand dollars, or both.

(3) When the misappropriation or taking amounts to a value of five hundred dollars or more, but less than a value of one thousand five hundred dollars, the offender shall be imprisoned, with or without hard labor, for not more than five years or may be fined not more than two thousand dollars, or both.

(4) When the misappropriation or taking amounts to less than a value of five hundred dollars, the offender shall be imprisoned for not more than six months or may be fined not more than five hundred dollars, or both. If the offender in such cases has been convicted of theft two or more times previously, upon any subsequent conviction he shall be imprisoned, with or without hard labor, for not more than two years or may be fined not more than one thousand dollars, or both.

D. When there has been a misappropriation or taking by a number of distinct acts of the offender, the aggregate amount of the misappropriation or taking shall determine the grade of the offense. (Added by Acts 1983, No. 420, § 1; Amended by Acts 1986, No. 871, § 1; Acts 1997, No. 1255, § 1, eff. Aug. 15, 1997; Acts 2006, No. 143, § 1, eff. Aug. 15, 2006; Acts 2010, No. 585, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 585 substituted “one thousand five hundred dollars” for “five hundred dollars” in (C)(2) and (C)(3); substituted “five hundred dollars” for “three hundred dollars” in (C)(3) and (C)(4); and substituted “five years” for “two years” in (C)(3).

2006 Amendments. — Acts 2006, No. 143, § 1, effective August 15, 2006, substituted “three hundred dollars” for “one hundred dollars” in (C)(3) and (C)(4).

§ 70.3. Fraud in selling agricultural equipment.

A. As used in this Section, the term “security device” means any legal act which confers an interest in property to secure the payment of an obligation and includes liens, pawns, privileges, mortgages, and chattel mortgages.

B. The crime of fraud in selling agricultural equipment is the sale of any piece of agricultural equipment which is subject to a security device without informing the purchaser of the existence of the security device that is known to the vendor at the time of the sale.

C. Each person who sells farm equipment which is subject to a security device and who does not inform the purchaser of the existence of the security device shall have an affirmative defense to any prosecution under this Section if he satisfies the obligation secured by the security device within ten days of demand for payment by the purchaser.

D. Whoever commits the crime of fraud in selling agricultural equipment shall be fined not more than five hundred dollars or imprisoned for not more than six months, or both. (Acts 1984, No. 813, § 1.)

§ 70.4. Access device fraud.

A. No person shall without authorization and with the intent to defraud transfer an access device to another person.

B. No person shall without authorization and with the intent to defraud possess an access device issued to another person.

C. No person shall with the intent to defraud use, possess, or transfer device-making equipment or a counterfeit access device.

D. As used herein:

(1) “Access device” means a person’s social security number, driver’s license number, birth date, mother’s maiden name, checking account numbers, savings account numbers, personal identification numbers, electronic identification numbers, digital signatures, or other means of account access that can be used to obtain anything of value, whether contemporaneously or not.

(2) “Counterfeit access device” means an access device that is fictitious, altered, or forged.

(3) “Device-making equipment” means any instrumentality, mechanism, or impression designed or primarily used for making an access device or counterfeit access device.

(4) “Transfer” means sell, give, provide, or transmit.

E. (1) A person who commits the crime of access device fraud when the misappropriation or taking amounts to a value of one thousand five hundred dollars or more shall be imprisoned, with or without hard labor, for not more than ten years, or fined not more than five thousand dollars, or both.

(2) When the misappropriation or taking amounts to a value of at least five hundred dollars, but less than a value of one thousand five hundred dollars, the offender shall be imprisoned, with or without hard labor, for not more than five years or fined not more than three thousand dollars, or both.

(3) When the misappropriation or taking amounts to a value of less than five hundred dollars, the offender shall be imprisoned for not more than six months or fined not more than five hundred dollars, or both.

(4) Upon a third or subsequent conviction of a violation of the provisions of this Section, the offender shall be imprisoned, with or without hard labor, for not more than ten years, or may be fined not more than ten thousand dollars, or both.

F. In addition to any other penalty imposed under this Section, the court shall order restitution as a part of the sentence. Restitution may include payment for any cost incurred by the victim, including attorney fees, costs associated in clearing the credit history or credit ratings of the victim, or costs incurred in connection with any civil or administrative proceedings to satisfy any debt, lien, or other obligation of the victim arising as a result of the actions of the defendant.

G. When there has been a misappropriation or taking by a number of distinct acts of the offender, the aggregate amount of the misappropriation or taking shall determine the grade of the offense. For purposes of this Subsection, distinctive acts of the offender do not have to involve the same victim. (Acts 1986, No. 555, § 1; Acts 1999, No. 947, § 1, eff. July 9, 1999; Acts 2006, No. 143, § 1, eff. Aug. 15, 2006; Acts 2008, No. 495, § 1, eff. Aug. 15, 2008; Acts 2010, No. 585, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 585 substituted “one thousand five hundred dollars” for “five hundred dollars” in (E)(1) and (E)(2); substituted “five hundred dollars” for “three hundred dollars” in (E)(2) and (E)(3); and substituted “five years” for “two years” in (E)(2).

2008 Amendments. — Acts 2008, No. 495, § 1, effective August 15, 2008, substituted “five thousand dollars, or both” for “three thousand dollars, or both” in (E)(1); in (E)(2), substituted “three years or fined not more than three thousand dollars” for “two years or fined not more than two thousand dollars”; deleted the last sentence in (E)(3), which read: “An offender in violation of this Paragraph who has previously been convicted of any violation of this Section two or more times shall be imprisoned, with or without hard labor, for not more than two years or fined not more than one thousand dollars, or both”; and added (E)(4).

2006 Amendments. — Acts 2006, No. 143, § 1, effective August 15, 2006, substituted “three hundred dollars” for “one hundred dollars” in (E)(2) and (E)(3).

1999 Amendments. — Acts 1999, No. 947, § 1, effective July 9, 1999, rewrote (D)(1), which read: “‘Access device’ means any card, plate, code, account number, or other means of account access that can be used to obtain anything of value, whether contemporaneously or not”; deleted (E), which read: “Whoever violates any provision of this Section shall be fined not more than two thousand dollars or imprisoned with or without hard labor for not more than two years, or both”; added (E)(1) through (E)(3); in (F), substituted “shall” for “may, in its discretion” in the first sentence, and added the last sentence; and added (G).

CROSS REFERENCES

Louisiana Law. — Identification of alleged offender, see La. R.S. 14:72.3.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Fraud

••• General Overview. — Defendant’s sentence for her conviction of unauthorized use of an access device with the intent to defraud was affirmed when the sentence was legal within the language of former La. Rev. Stat. Ann. § 14:70.4 (E), as that statute existed at the time of defendant’s offense, and since defendant’s charged offense was a felony at the time of its commission, the multiple bill adjudication was also legal. State v. Sanders, 836 So. 2d 263, 2002 La. App. LEXIS 3867 (Dec. 11, 2002).

• Sentencing

•• Guidelines

••• Adjustments & Enhancements

•••• Criminal History

••••• Prior Felonies. — Where access device fraud was punishable by imprisonment with or without hard labor under La. Rev. Stat. Ann. § 14:70.4(E), it was a felony under La. Rev. Stat. Ann. § 14:2(4). State v. Ball, 748 So. 2d 1239, 1999 La. App. LEXIS 3531 (Dec. 15, 1999), writ denied by La. 2000-0385, 770 So. 2d 360, 2000 La. LEXIS 2820 (La. Oct. 6, 2000).

§ 70.5. Fraudulent remuneration.

A. Fraudulent remuneration is the intentional solicitation, receipt, offer, or payment of any remuneration, including but not limited to bribes, rebates, or bed hold payments, directly or indirectly, overtly or covertly, in cash or in kind, to or from a third party for the following:

(1) In return for the referral of an individual to a health care provider for the purpose of providing any good, service, or supply, billed to the Louisiana medical assistance program.

(2) In return for purchasing, leasing, or ordering, or for arranging or recommending for the purchasing, leasing, or ordering, of any good, supply, service, or facility billed to the Louisiana medical assistance program.

(3) For the recruitment of new patients for the purpose of providing any good, supply, service, or facility billed to the Louisiana medical assistance program.

(4) To any recipient or his representative, for goods, services, supplies, or facilities furnished to the recipient and billed to the Louisiana medical assistance program.

B. Normal business practices which fall within the “safe harbor” exemptions of R.S. 46:438.2 shall not be construed as an offense under the provisions of this Section.

C. Whoever commits the crime of fraudulent remuneration shall be imprisoned, with or without hard labor, for not more than five years, or may be fined not more than twenty thousand dollars, or both. (Acts 1999, No. 450, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Louisiana law does not prohibit the ownership or management of a nursing home from owning an interest in a pharmacy serving the patients of that nursing home., OPINION 00-172A, La. Atty. Gen. Op. No. 2000-172; 2000 La. AG LEXIS 205.

§ 70.6. Unlawful distribution, possession, or use of theft alarm deactivation devices.

A. (1) For the purposes of this Section, a theft alarm deactivation device is any device which is designed or intended to remove or deactivate any electronic or magnetic device which is placed on or attached to merchandise and which is intended to cause an alarm to be activated if the merchandise is moved from an authorized to an unauthorized area without either payment for the merchandise having been made or permission having been obtained from the owner of the merchandise for the movement.

(2) As used in this Section, the meaning of “owner” shall include an agent or employee of the owner authorized by the owner.

B. Unlawful distribution of theft alarm deactivation devices is the sale, offer for sale, exchange, offer for exchange, donation, or offer for donation of any theft alarm deactivation device with the knowledge or intention that the device will be used to remove or deactivate any theft alarm device for the purpose of moving merchandise from an authorized area to an unauthorized area without either paying for the merchandise or obtaining the permission of the owner of the merchandise.

C. Unlawful possession of theft alarm deactivation devices is the possession of any theft alarm deactivation device with the knowledge or intention that the device will be used to remove or deactivate any theft alarm device for the purpose of moving merchandise from an authorized area to an unauthorized area without either paying for the merchandise or obtaining the permission of the owner of the merchandise.

D. Unlawful use of theft alarm deactivation devices is the use of any theft alarm deactivation device to remove or deactivate any theft alarm device for the purpose of moving merchandise from an authorized area to an unauthorized area without either paying for the merchandise or obtaining the permission of the owner of the merchandise.

E. Whoever violates the provisions of this Section shall be fined not more than five hundred dollars or imprisoned for not more than six months, or both. (Acts 2001, No. 909, § 1.)

§ 70.7. Unlawful production, manufacturing, distribution, or possession of fraudulent documents for identification purposes.

A. It shall be unlawful for any person to knowingly or intentionally produce, manufacture, distribute, or possess fraudulent documents for identification purposes.

B. For purposes of this Section:

(1) “Distribute fraudulent documents for identification purposes” means to sell, give, transport, issue, provide, lend, deliver, transfer, transmit, distribute, or disseminate fraudulent documents for identification purposes.

(2) “Fraudulent documents for identification purposes” means documents which are presented as being bona fide documents which provide personal identification information but which are, in fact, false, forged, altered, or counterfeit.

(3) “Personal identification information” shall include but not be limited to a person’s:

(a) Social security card.

(b) Driver’s license.

(c) Credit card.

(d) Debit card.

(e) Electronic identification number.

(f) Birth certificate.

(g) Voter registration card.

(h) Any proof of residency, including utility bills, bank statements, or other government document showing the name and address of a person.

(i) State-issued identification card.

(j) Armed forces identification card.

(k) Government-issued identification card.

(l) Financial institution account card.

(m) Visa or passport.

(n) Student identification card.

(4) “Possess fraudulent documents for identification purposes” means to possess fraudulent documents for identification purposes.

(5) “Produce or manufacture fraudulent documents for identification purposes” means to develop, prepare, design, create, or process fraudulent documents for identification purposes.

C. (1) Whoever violates the provisions of this Section by possessing a fraudulent document for identification purposes shall be fined not more than five hundred dollars or imprisoned for not more than six months, or both.

(2) Whoever violates the provisions of this Section by distributing, manufacturing, or producing a fraudulent document for identification purposes shall be fined not more than five thousand dollars, or imprisoned with or without hard labor for not more than three years, or both. (Acts 2008, No. 253, § 1, eff. Aug. 15, 2008.)

§ 70.8. Illegal transmission of monetary funds.

A. Whoever with intent to defraud either transmits, attempts to transmit, causes to be transmitted, solicits a transmission, or receives a transmission, by wire or radio signal, any stolen or fraudulently obtained monetary funds shall be imprisoned, with or without hard labor, for not more than ten years, or fined not more than one hundred thousand dollars, or both.

B. In addition to the penalties provided for in Subsection A of this Section, a person convicted under the provisions of this Section shall be ordered to make full restitution to the victim and to any other person who has suffered a financial loss as a result of the offense. If a person ordered to make restitution according to this Subsection is found to be indigent and therefore unable to make restitution in full at the time of conviction, then the court shall order a periodic payment plan consistent with the person’s financial ability.

C. For purposes of this Section:

(1) “Radio signal” means any text, email, or any other wireless transmission from cellular phones, portable wireless electronic tablets or computers, or any other wireless device used to transmit or receive monetary transactions.

(2) “Wire” means any wired electronic device that provides access to the Internet or to any other access point and allows monetary transactions to be transmitted or received by email, financial institution-to-financial institution transfer, or money transfer facility. (Acts 2012, No. 540, § 1, eff. June 5, 2012.)

LSLI 2012 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated Subparagraph (C)(1) as (C)(2) and redesignated Subparagraph (C)(2) as (C)(1) in R.S. 14:70.8, as amended by Acts 2012, No. 540, § 1.

§ 71. Issuing worthless checks.

A. (1) (a) Issuing worthless checks is the issuing, in exchange for anything of value, whether the exchange is contemporaneous or not, with intent to defraud, of any check, draft, or order for the payment of money upon any bank or other depository, knowing at the time of the issuing that the offender has not sufficient credit with the bank, or other depository for the payment of such check, draft, or order in full upon its presentation.

(b) This Section shall apply to a check, draft, or order tendered for satisfaction, in whole or in part, of payments due on installment contracts, open accounts, or any other obligation for which the creditor has authorized periodic payments or the extension of time in which to pay.

(c) This provision shall apply to a check, draft, or order for the payment of money given for a motor vehicle when such payment is conditioned upon delivery of documents necessary for transfer of a valid title to the purchaser.

(d) For purposes of this Section, an open account shall include accounts where checks are tendered as payment:

(i) In advance of receipt, in whole or in part, for telecommunication facilities or services.

(ii) For deposits, prepayments, or payments for the lease or rent of a rental motor vehicle, pursuant to a lease or rental agreement.

(e) This Section shall apply to a check, draft, or order tendered for satisfaction, in whole or in part, of a state tax obligation. For purposes of this Section, “state tax obligation” means a state tax, interest, penalty, or fee, or any contract, installment agreement, or other obligation arising out of such obligation.

(f) For purposes of this Section, any check, draft, or order tendered for payment of any tax, fee, fine, penalty, or other obligation to the state or any of its political subdivisions shall be considered issuing a check, draft, or order in exchange for anything of value.

(2) The offender’s failure to pay a check, draft, or order, issued for value, within ten days after notice of its nonpayment upon presentation has been deposited by certified mail in the United States mail system addressed to the issuer thereof either at the address shown on the instrument or the last known address for such person shown on the records of the bank upon which such instrument is drawn or within ten days after delivery or personal tender of the written notice to said issuer by the payee or his agent, shall be presumptive evidence of his intent to defraud.

B. Issuing worthless checks is also the issuing, in exchange for anything of value, whether the exchange is contemporaneous or not, with intent to defraud, of any check, draft, or order for the payment of money or the issuing of such an instrument for the payment of a state tax obligation, when the offender knows at the time of the issuing that the account designated on the check, draft, or order has been closed, or is nonexistent or fictitious, or is one in which the offender has no interest or on which he has no authority to issue such check, draft, or order.

C. Whoever commits the crime of issuing worthless checks, when the amount of the check or checks is one thousand five hundred dollars or more, shall be imprisoned, with or without hard labor, for not more than ten years, or may be fined not more than three thousand dollars, or both.

D. When the amount of the check or checks is five hundred dollars or more, but less than one thousand five hundred dollars, the offender shall be imprisoned, with or without hard labor, for not more than five years or may be fined not more than two thousand dollars, or both.

E. When the amount of the check or checks is less than five hundred dollars, the offender shall be imprisoned for not more than six months or may be fined not more than five hundred dollars, or both. If the offender in such cases has been convicted of issuing worthless checks two or more times previously, upon any subsequent conviction he shall be imprisoned, with or without hard labor, for not more than two years or be fined not more than one thousand dollars, or both.

F. When the offender has issued more than one worthless check within a one hundred eighty-day period, the amount of several or all worthless checks issued during that one hundred eighty-day period may be aggregated to determine the grade of the offense.

G. In addition to any other fine or penalty imposed under this Section, the court shall order as part of the sentence restitution in the amount of the check or checks, plus a fifteen dollar per check service charge payable to the person or entity that initially honored the worthless check or checks, an authorized collection agency, or justice of the peace. In the event the fifteen dollar per check service charge is paid to a person or entity other than one who initially honored the worthless check or checks, the court shall also order as part of the sentence restitution equal to the amount that the bank or other depository charged the person or entity who initially honored the worthless check, plus the actual cost of notifying the offender of nonpayment as required in Paragraph A(2).

H. In any prosecution for a violation of this Section, the prosecution may enter as evidence of a violation of this Section any check, draft, or order for the payment of money upon any bank or other depository which the bank or other depository has refused to honor because the person who issued the check, draft, or order did not have sufficient credit with the bank or other depository for the payment of that check, draft, or order in full upon its presentation.

I. In addition to the provisions of Subsection H, in any prosecution for a violation of this Section, the prosecution may enter as evidence of a violation of this Section any tangible copy, facsimile, or other reproduction of the check, draft, or order, or any electronic reproduction of the check, draft, or order, or any other form of the record of the check, draft, or order, provided that the tangible copy, facsimile, or other reproduction, or the electronic reproduction, or the other form of the record of the check, draft, or order has been made, recorded, stored, and reproduced in accordance with the requirements of the Louisiana Office of Financial Institutions, or in accordance with the requirements of the federal agency which regulates the bank or other depository, and provided that the appropriate officer of the bank or other depository has certified that the tangible copy, facsimile, or other reproduction, or the electronic copy, or the other form of the record of the check, draft, or order for the payment of money has been made, stored, and reproduced in accordance with the requirements of the Louisiana Office of Financial Institutions, or in accordance with the requirements of the federal agency which regulates the bank or other depository, and is a true and correct record of the transaction involving the check, draft, or order upon which the prosecution is based. (Amended by Acts 1952, No. 433, § 1; Acts 1954, No. 442, § 1; Acts 1956, No. 156, § 1; Acts 1972, No. 197, § 1; Acts 1972, No. 655, § 1; Acts 1975, No. 601, § 1; Acts 1976, No. 651, § 1; Acts 1977, No. 367, § 1; Acts 1980, No. 386, § 1; Acts 1983, No. 376, § 1; Acts 1988, No. 439, § 1, eff. July 9, 1988; Acts 1990, No. 1003, § 1; Acts 1991, No. 135, § 1; Acts 1991, No. 171, § 1; Acts 1993, No. 670, § 1; Acts 1994, 3rd Ex. Sess., No. 125, § 1; Acts 1999, No. 338, § 1, eff. Aug. 15, 1999; Acts 2001, No. 141, § 1, eff. May 25, 2001; Acts 2001, No. 944, § 4, eff. Aug. 15, 2001; Acts 2001, No. 1022, § 1, eff. July 1, 2001; Acts 2003, No. 675, § 1, eff. Aug. 15, 2003; Acts 2006, No. 143, § 1, eff. Aug. 15, 2006; Acts 2010, No. 585, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 585 substituted “one thousand five hundred dollars” for “five hundred dollars” in (C) and (D); substituted “five hundred dollars” for “three hundred dollars” in (D) and (E); and substituted “five years” for “two years” in (D).

2006 Amendments. — Acts 2006, No. 143, § 1, effective August 15, 2006, substituted “three hundred dollars” for “one hundred dollars” in (D) and (E).

2003 Amendments. — Acts 2003, No. 675, § 1, effective August 15, 2003, added (H) and (I).

2001 Amendments. — Acts 2001, No. 141, § 1, effective May 25, 2001, added (A)(1)(e).

Acts 2001, No. 944, § 4, effective August 15, 2001, repealed (H), which read: “Notwithstanding any other provision of law, a misdemeanor offense under this Section may be the subject of a municipal ordinance.”

Acts 2001, No. 1022, § 1, effective July 1, 2001, added (A)(1)(e); inserted “or the issuing of such an instrument for the payment of a state tax obligation” in (B).

1999 Amendments. — Acts 1999, No. 338, § 1, effective August 15, 1999, added (H).

CROSS REFERENCES

Louisiana Law. — Twenty-fourth Judicial District Court worthless check collection fee, see La. R.S. 13:1000.2.

Minden, see La. R.S. 13:2004.

Springhill, see La. R.S. 13:2009.

Creation of system; functions; powers; duties, see La. R.S. 15:1204.2.

District attorney’s worthless check collection fee, see La. R.S. 16:15.

Exclusion of certain contractors from bidding, see La. R.S. 38:2227.

Summons by officer instead of arrest and booking, see La. C.Cr.P. Art. 211.

Municipal Law. — Criminal law > issuing worthless checks. Baton Rouge Code of Ordinance § 13:71.

Issuing worthless checks. New Orleans Code of Ordinance § 54-188.
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• Criminal Offenses

•• Schemes to Defraud

••• General Overview. — Evidence was legally insufficient to convict defendant of issuing a worthless check, in violation of La. Rev. Stat. Ann. § 14:71, where the record showed no intent to defraud and defendant had a reasonable basis for believing he had sufficient credit with the bank to cover the check. State v. Bond, 584 So. 2d 1212, 1991 La. App. LEXIS 2292 (Aug. 21, 1991).

Where defendant knew that the check she had written had bounced and she admitted receiving a demand letter from the payee, but she made no effort to make restitution until after arrest, the trial court did not err in applying the permissive presumption of fraudulent intent under La. Rev. Stat. Ann. § 14:71. State v. Tullier, 504 So. 2d 1001, 1987 La. App. LEXIS 8930 (Mar. 4, 1987).

La. Rev. Stat. Ann. § 14:71 does not proscribe the filing of criminal charges for the issuing of worthless checks even if the holder of the worthless checks sole reason for filing the charges is to seek payment on the checks. Vasseur v. Eunice Superette, Inc., 386 So. 2d 692, 1980 La. App. LEXIS 4196 (June 25, 1980), writ of certiorari denied by 393 So. 2d 747, 1980 La. LEXIS 9150 (La. 1980).

COMMERCIAL LAW (UCC)

• Negotiable Instruments (Article 3)

•• Dishonor & Presentment

••• General Overview. — In plaintiff creditor’s action against defendant debtor for payment on a promissory note, the debtor was not guilty of compounding a felony because there was no evidence of an intent to defraud by the debtor’s employee, who had given creditor two bad checks, and there was not a sufficient lapse of time under La. Rev. Stat. Ann. § 14:71 for presumptive evidence of the employee’s intent to defraud. Davis-Delcambre Motors, Inc. v. Simon, 246 LA. 105, 163 So. 2d 553, 1964 La. LEXIS 2501 (May 4, 1964).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Fraud

••• General Overview. — Trial court properly denied defendant’s motion to quash a charge of issuing worthless checks arising from defendant’s issuance of checks to guarantee payment of future gaming debts; defendant’s contention that the State was precluded from enforcing defendant’s debt in a criminal action under La. Civ. Code Ann. art. 2983, which prohibited the collection of a gaming debt, was meritless because the acceptance of personal checks by a casino was not prohibited by the Gaming Control Law, La. Rev. Stat. Ann. § 27:1 et seq., and the public policy behind the law was satisfied. State v. Dean, 748 So. 2d 57, 1999 La. App. LEXIS 2996 (Nov. 3, 1999), writ denied by La. 1999-3413, 762 So. 2d 1101, 2000 La. LEXIS 1495 (La. May 26, 2000).

Trial court erred in requiring defendant to pay restitution, following his conviction for issuing worthless checks, without announcing a specified payment plan as required under La. Code Crim. Proc. Ann. art. 895.1. State v. Dean, 748 So. 2d 57, 1999 La. App. LEXIS 2996 (Nov. 3, 1999), writ denied by La. 1999-3413, 762 So. 2d 1101, 2000 La. LEXIS 1495 (La. May 26, 2000).

While the issuance of a bad check was a crime under La. Rev. Stat. Ann. § 14:71, failure to pay a worthless check within 10 days of constructive notice of its nonpayment was permissive, but not mandatory presumptive evidence of intent to defraud; a jury should have been told that it might, but did not need to find that defendant possessed the intent to defraud based upon the basic facts set out in the statute. State v. Lindsey, 491 So. 2d 371, 1986 La. LEXIS 6764 (June 23, 1986).

Defendant’s conviction for issuing a worthless check in violation of La. Rev. Stat. Ann. § 14:71A(1) was supported by the evidence where he knew he had insufficient funds to cover payment of the check, he misrepresented his financial condition, and where he did not offer to return possession of his repaired car to the sales manager after he stopped payment on the check. State v. Imbornone, 462 So. 2d 1236, 1985 La. LEXIS 8016 (Feb. 8, 1985).

Defendant facing multiple charges of issuing a worthless check was entitled to a trial by jury where his cumulative penalty could have exceeded six months. State v. Scott, 461 So. 2d 557, 1984 La. App. LEXIS 10120 (Dec. 12, 1984).

Aggregate sentence of six and one-half years for the passing of 13 bad checks worth less than $ 500 in the aggregate was excessive under the statutory guidelines in effect at the time of the offense, and was set aside. State v. Scarborough, 359 So. 2d 982, 1978 La. LEXIS 5330 (June 19, 1978).

Nothing in the penalty provision of La. Rev. Stat. Ann. § 14:71 is barbarous, extraordinary, or grossly disproportionate to the crime of issuing worthless checks; the penalty provisions of La. Rev. Stat. Ann. § 14:71 are neither cruel nor unusual and are not within the constitutional prohibitions. State v. Miller, 263 LA. 960, 269 So. 2d 829, 1972 La. LEXIS 5856 (Nov. 28, 1972).

Because the essential elements of the offense of unauthorized use of movables were not necessarily contained in the crime of issuing worthless checks, in violation of La. Rev. Stat. Ann. § 14:71, defendant’s conviction of the lesser offense of unauthorized use of movables was reversed and the prosecution dismissed. State v. Clayton, 236 LA. 1093, 110 So. 2d 111, 1959 La. LEXIS 980 (Mar. 23, 1959).

Where there was no defect in the indictment charging defendant with the issuance of a worthless check in violation of La. Rev. Stat. Ann. § 14:71 and where the district attorney stated every fact and circumstance necessary to support the indictment, the indictment was improperly quashed. State v. Kershaw, 234 LA. 579, 100 So. 2d 873, 1958 La. LEXIS 1121 (Feb. 10, 1958).

Where defendant was convicted of unauthorized use of movables, a lesser offense, he had no standing to challenge the constitutionality of La. Rev. Stat. Ann. § 14:71, because this statute dealt with the passage of bad checks; the statute was not unconstitutional under La. Const. 1921, art. III, § 16 (now La. Const. art. III, § 15), even though the statute’s title did not encompass all of the provisions of the statute. State v. Clayton, 233 LA. 972, 99 So. 2d 312, 1957 La. LEXIS 1367 (Nov. 12, 1957).

••• False Pretenses

•••• General Overview. — Defendant could be found guilty of attempted issuing of a worthless check by giving a blank check, because under La. Rev. Stat. Ann. § 14:71, there was no requirement that the check must be complete in form in order for there to be an issuance. State v. Bellavia, 599 So. 2d 915, 1992 La. App. LEXIS 1760 (May 28, 1992), writ of certiorari denied by 604 So. 2d 1317, 1992 La. LEXIS 2963 (La. 1992).

Under La. Rev. Stat. Ann. § 14:71, the defendant was exempted from prosecution for issuing a check with the intent to defraud because the account paid upon was for a medical service performed by a contract technician and billed on somewhat of a regular basis and because the defendant did not know that the hospital’s assets had been seized and therefore the funds for the check could not be transferred to the hospital’s account. State v. Mueller, 579 So. 2d 987, 1991 La. LEXIS 1388 (May 8, 1991).

Defendant did not issue worthless checks because an agreement by which a grocer supplied her with food in exchange for her checks, to be held until she made monthly payments, was a credit sale and an open account to which, by its express terms, La. Rev. Stat. Ann. § 14:71 did not apply. State v. Jones, 400 So. 2d 658, 1981 La. LEXIS 8404 (June 22, 1981).

State failed to prove that defendant issued worthless checks; the intent to defraud was an essential element of the crime and the State did not show that she intended to defraud a grocer when she gave him checks in exchange for food under an agreement whereby he held the checks to be returned to her upon her monthly payments for the food. State v. Jones, 400 So. 2d 658, 1981 La. LEXIS 8404 (June 22, 1981).

The portion of La. Rev. Stat. Ann. § 14:71 which provides for aggregation of amounts of worthless checks is unconstitutionally vague but the remainder of the § 14:71 is unaffected; the effect of the court’s declaration is to excise from § 14:71 the sentence which provides for the aggregation and the references in the three penalty paragraphs to more than one check. State v. Baker, 359 So. 2d 110, 1978 La. LEXIS 5950 (May 22, 1978).

•• Miscellaneous Offenses

••• Lesser Included Offenses

•••• General Overview. — Where defendant was convicted of unauthorized use of movables, a lesser offense, he had no standing to challenge the constitutionality of La. Rev. Stat. Ann. § 14:71, because this statute dealt with the passage of bad checks; the statute was not unconstitutional under La. Const. 1921, art. III, § 16 (now La. Const. art. III, § 15), even though the statute’s title did not encompass all of the provisions of the statute. State v. Clayton, 233 LA. 972, 99 So. 2d 312, 1957 La. LEXIS 1367 (Nov. 12, 1957).

•• Property Crimes

••• General Overview. — Pursuant to La. Rev. Stat. Ann. § 14:71, the State failed to show that defendant knew when he issued the check, that he would then write other checks which would be presented for payment prior to the first check, which would result in insufficient funds to cover the first check. State v. Andrus, 617 So. 2d 1334, 1993 La. App. LEXIS 1710 (May 5, 1993).

Because the essential elements of the offense of unauthorized use of movables were not necessarily contained in the crime of issuing worthless checks, in violation of La. Rev. Stat. Ann. § 14:71, defendant’s conviction of the lesser offense of unauthorized use of movables was reversed and the prosecution dismissed. State v. Clayton, 236 LA. 1093, 110 So. 2d 111, 1959 La. LEXIS 980 (Mar. 23, 1959).

• Arrests

•• Warrantless Arrest. — Sheriff’s office was liable for false arrest for failing to obtain a warrant before detaining a man accused of bouncing a check in violation of La. Rev. Stat. Ann. § 14:71 because further investigation would have revealed that the man had made good on the check before the arrest occurred; the matter was not urgent and did not fall within any of the exceptions to the warrant requirement set forth in former La. Rev. Stat. Ann. § 15:60 (now La. Code Crim. Proc. Ann. art. 213). Abraham v. Boat Center, Inc., 146 So. 2d 23, 1962 La. App. LEXIS 2469 (Sept. 4, 1962).

• Accusatory Instruments

•• Indictments

••• General Overview. — Where there was no defect in the indictment charging defendant with the issuance of a worthless check in violation of La. Rev. Stat. Ann. § 14:71 and where the district attorney stated every fact and circumstance necessary to support the indictment, the indictment was improperly quashed. State v. Kershaw, 234 LA. 579, 100 So. 2d 873, 1958 La. LEXIS 1121 (Feb. 10, 1958).

•• Informations

••• General Overview. — Because the alleged worthless “check upon which each of the eighteen counts” in the bill of information was premised was alleged to have been issued by defendant within a one hundred eighty day period, the issuance of all eighteen checks must be charged as a single offense; thus, by illegally charging defendant with eighteen separate offenses instead of one offense, the bill of information was totally deffective. State v. Mercante, 600 So. 2d 873, 1992 La. App. LEXIS 1781 (May 22, 1992).

• Trials

•• Defendant’s Rights

••• Right to Counsel

•••• Constitutional Right. — Where the record failed to show that defendant’s waiver of his right to counsel, assured by La. Const. art. 1, § 13, was made intelligently and voluntarily so that his decision to represent himself was a clear and unequivocal choice, his convictions on pleas of guilty to two counts of issuing worthless checks in an amount of $ 500 or more, in violation of La. Rev. Stat. Ann. § 14:71, were reversed. State v. Goodwin, 551 So. 2d 715, 1989 La. App. LEXIS 1746 (Oct. 11, 1989).

• Defenses

•• Statutes of Limitations. — La. Rev. Stat. Ann. § 14:71(F) requires the state to aggregate the check amounts when defendant issued more than one worthless check within a 180 day period, and provides that the aggregate amount of all worthless checks issued during that time should determine the grade of the offense, which, in turn, applies the provisions of La. Code Crim. Proc. Ann. art. 572(2) that require that the charged offense be instituted within four years after the offense was committed. State v. Thomas, 552 So. 2d 777, 1989 La. App. LEXIS 2240 (Nov. 14, 1989).

• Scienter

•• Specific Intent. — State failed to prove that defendant issued worthless checks; the intent to defraud was an essential element of the crime and the State did not show that she intended to defraud a grocer when she gave him checks in exchange for food under an agreement whereby he held the checks to be returned to her upon her monthly payments for the food. State v. Jones, 400 So. 2d 658, 1981 La. LEXIS 8404 (June 22, 1981).

• Jury Instructions

•• Particular Instructions

••• General Overview. — While the issuance of a bad check was a crime under La. Rev. Stat. Ann. § 14:71, failure to pay a worthless check within 10 days of constructive notice of its nonpayment was permissive, but not mandatory presumptive evidence of intent to defraud; a jury should have been told that it might, but did not need to find that defendant possessed the intent to defraud based upon the basic facts set out in the statute. State v. Lindsey, 491 So. 2d 371, 1986 La. LEXIS 6764 (June 23, 1986).

• Sentencing

•• Appeals

••• General Overview. — Two consecutive two-year sentences, the maximum available under La. Rev. Stat. Ann. § 14:71(D), were not excessive given defendant’s failure to make restitution, prior criminal history, and poor work record. State v. Miller, 463 So. 2d 96, 1985 La. App. LEXIS 8112 (Jan. 30, 1985).

•• Cruel & Unusual Punishment. — Nothing in the penalty provision of La. Rev. Stat. Ann. § 14:71 is barbarous, extraordinary, or grossly disproportionate to the crime of issuing worthless checks; the penalty provisions of La. Rev. Stat. Ann. § 14:71 are neither cruel nor unusual and are not within the constitutional prohibitions. State v. Miller, 263 LA. 960, 269 So. 2d 829, 1972 La. LEXIS 5856 (Nov. 28, 1972).

•• Ranges. — Aggregate sentence of six and one-half years for the passing of 13 bad checks worth less than $ 500 in the aggregate was excessive under the statutory guidelines in effect at the time of the offense, and was set aside. State v. Scarborough, 359 So. 2d 982, 1978 La. LEXIS 5330 (June 19, 1978).

•• Restitution. — Trial court erred in requiring defendant to pay restitution, following his conviction for issuing worthless checks, without announcing a specified payment plan as required under La. Code Crim. Proc. Ann. art. 895.1. State v. Dean, 748 So. 2d 57, 1999 La. App. LEXIS 2996 (Nov. 3, 1999), writ denied by La. 1999-3413, 762 So. 2d 1101, 2000 La. LEXIS 1495 (La. May 26, 2000).

EVIDENCE

• Inferences & Presumptions

•• Presumptions

••• General Overview. — La. Rev. Stat. Ann. § 14:71(A)(2) creates a statutory rebuttable and permissible presumption of the issuer’s intent to defraud when the offender fails to pay the amount of the worthless check within 10 days of the receipt of notification by certified mail of nonpayment of the check, sent to the address shown on the check or the address shown in the records of the bank on which the check was drawn. State v. Washington, 700 So. 2d 1068, 1997 La. App. LEXIS 2279 (Sept. 26, 1997).

• Procedural Considerations

•• Weight & Sufficiency. — Defendant’s conviction for issuing a worthless check in violation of La. Rev. Stat. Ann. § 14:71A(1) was supported by the evidence where he knew he had insufficient funds to cover payment of the check, he misrepresented his financial condition, and where he did not offer to return possession of his repaired car to the sales manager after he stopped payment on the check. State v. Imbornone, 462 So. 2d 1236, 1985 La. LEXIS 8016 (Feb. 8, 1985).

GOVERNMENTS

• Legislation

•• Overbreadth. — The portion of La. Rev. Stat. Ann. § 14:71 which provides for aggregation of amounts of worthless checks is unconstitutionally vague but the remainder of the § 14:71 is unaffected; the effect of the court’s declaration is to excise from § 14:71 the sentence which provides for the aggregation and the references in the three penalty paragraphs to more than one check. State v. Baker, 359 So. 2d 110, 1978 La. LEXIS 5950 (May 22, 1978).

• State & Territorial Governments

•• Gaming & Lotteries. — Trial court properly denied defendant’s motion to quash a charge of issuing worthless checks arising from defendant’s issuance of checks to guarantee payment of future gaming debts; defendant’s contention that the State was precluded from enforcing defendant’s debt in a criminal action under La. Civ. Code Ann. art. 2983, which prohibited the collection of a gaming debt, was meritless because the acceptance of personal checks by a casino was not prohibited by the Gaming Control Law, La. Rev. Stat. Ann. § 27:1 et seq., and the public policy behind the law was satisfied. State v. Dean, 748 So. 2d 57, 1999 La. App. LEXIS 2996 (Nov. 3, 1999), writ denied by La. 1999-3413, 762 So. 2d 1101, 2000 La. LEXIS 1495 (La. May 26, 2000).

TORTS

• Intentional Torts

•• False Imprisonment

••• General Overview. — Sheriff’s office was liable for false arrest for failing to obtain a warrant before detaining a man accused of bouncing a check in violation of La. Rev. Stat. Ann. § 14:71 because further investigation would have revealed that the man had made good on the check before the arrest occurred; the matter was not urgent and did not fall within any of the exceptions to the warrant requirement set forth in former La. Rev. Stat. Ann. § 15:60 (now La. Code Crim. Proc. Ann. art. 213). Abraham v. Boat Center, Inc., 146 So. 2d 23, 1962 La. App. LEXIS 2469 (Sept. 4, 1962).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A credit union share draft does fall within the provisions of R.S. 14:71 and absent proof of intent to defraud, issuing of such a draft to a supermarket in exchange for groceries where there is not sufficient funds in the credit union to cover the draft and where there is payment of draft ten days after notice of nonpayment would not constitute a violation of R.S. 14:71. Also, the stop payment on a share draft would not constitute of itself a violation of the Louisiana Criminal Code., OPINION No. 78-1296, La. Atty. Gen. Op. No. 1978-1296; 1978 La. AG LEXIS 263.

A post-dated check is subject to criminal prosecution under R.S. 14:71 so long as not paid upon an open account or installment contract., OPINION No. 78-1621, La. Atty. Gen. Op. No. 1978-1621; 1979 La. AG LEXIS 58.

School board should write checks only when sufficient funds are available to cover checks., OPINION NUMBER 82-55, La. Atty. Gen. Op. No. 1982-55; 1982 La. AG LEXIS 793.

A municipal prosecuting attorney can collect the fee authorized by La. R.S. 16:15 for handling the issuance of worthless checks punishable under La. R.S. 14:71 or 14:72; the municipality does not need to enact an ordinance to that effect, and the issuer of the worthless check does not have to be charged under La. R.S. 14:71 or 14:72 before the provisions of La. R.S. 16:15 apply., OPINION No. 85-614, La. Atty. Gen. Op. No. 1985-614; 1985 La. AG LEXIS 254.

A peace officer who has personal knowledge of an offender’s violation of R.S. 14:71 can arrest him rather than issue a written summons since the language of La.C.Cr.P. Art. 211.2 is permissive., OPINION No. 85-400, La. Atty. Gen. Op. No. 1985-400; 1985 La. AG LEXIS 502.

La. R.S. 16:15 enables the district attorney and/or his assistants to collect fees for handling violations of La. R.S. 14:71 and 14:72. The city marshal is precluded from utilizing the provisions of La. R.S. 16:15 by the clear and concise language of the statute., OPINION No. 85-399, La. Atty. Gen. Op. No. 1985-399; 1985 La. AG LEXIS 505.

A district attorney may collect a fee under R.S. 16:15 even if the charge under R.S. 14:71 is nol prossed., OPINION No. 85-345, La. Atty. Gen. Op. No. 1985-345; 1985 La. AG LEXIS 577.

District attorneys exclusively have the right under La. R.S. 16:15 to collect the worthless check collection fees authorized by La. R.S. 14:71 and 14:72., OPINION No. 85-614A, La. Atty. Gen. Op. No. 1985-614; 1986 La. AG LEXIS 721.

An NSF check on a open account between a fuel distributor and the store selling the fuel, to be collected on a weekly or bi-monthly basis, cannot be handled under R.S. 14:71, OPINION No. 87-444, La. Atty. Gen. Op. No. 1987-444; 1987 La. AG LEXIS 328.

The crime of issuing worthless checks, does not include “open accounts” to utility companies., OPINION No. 87-240, La. Atty. Gen. Op. No. 1987-240; 1987 La. AG LEXIS 402.

So long as no warrant is issued, a Justice of the Peace may receive a civil complaint on a worthless check, send his constable out to collect restitution and collect a civil fee under R.S. 13:2590, which fee would be split between the Justice of the Peace and the constable. However, the fee could neither be contingent upon collection of the debt, nor could the amount of the fee be based on the amount owed or the amount collected., OPINION NUMBER 91-9(A), La. Atty. Gen. Op. No. 1991-9; 1992 La. AG LEXIS 3.

A parish employee or officer is prohibited from using a credit card which has been issued to a public entity for personal purchases unless he has been given specific authority by the public entity. A parish employee or official faces possible criminal liability where he writes insufficient funds checks to pay for private purchases made on government issued credit cards. The decision to charge the individual in a criminal case is within the discretion of the local district attorney., OPINION No. 92-597, La. Atty. Gen. Op. No. 1992-597; 1992 La. AG LEXIS 603.

A justice of the peace may write a warrant for issuing a worthless check pursuant to R.S. 14:71 and may hear the corresponding civil suit if the amount owed does not exceed $2,000. A business may go directly to a justice of the peace and request a warrant for an NSF check violation and does not have to go first through the collections division of the district attorney’s office. A civil suit on an NSF check may be brought in the ward in which the defendants resides, or in the ward in which the contract/check was tendered., OPINION NUMBER 97-193, La. Atty. Gen. Op. No. 1997-193; 1997 La. AG LEXIS 179.

An arrest warrant for a violation of R.S. 14:71 is effective until executed, but the prosecution for the violation must take place within two to four years of the violation depending on the amount of the check. The “Seaman’s Act” is in force in Louisiana and a “seaman” is exempt from garnishment. Other then for the home solicitation sales, there is no “three-day right to cancel”., Opinion Number 98-88, La. Atty. Gen. Op. No. 1998-88; 1998 La. AG LEXIS 106.

Assessment by Louisiana District Attorneys Association to district attorneys to fund improvements for the Association’s office building may be paid from the district attorney’s discretionary funds., Opinion Number 99-10, La. Atty. Gen. Op. No. 1999-10; 1999 La. AG LEXIS 41.
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§ 71.1. Bank fraud.

A. Whoever knowingly executes, or attempts to execute, a scheme or artifice to do any of the following shall be imprisoned, with or without hard labor, for not more than ten years, or may be fined not more than one hundred thousand dollars, or both:

(1) To defraud a financial institution.

(2) To obtain any of the monies, funds, credits, assets, securities, or other property owned by or under the custody or control of a financial institution by means of false or fraudulent pretenses, practices, transactions, representations, or promises.

B. In addition to the penalties provided in Subsection A of this Section, a person convicted under the provisions of this Section shall be ordered to make full restitution to the victim and any other person who has suffered a financial loss as a result of the offense. If a person ordered to make restitution pursuant to this Section is found to be indigent and therefore unable to make restitution in full at the time of conviction, the court shall order a periodic payment plan consistent with the person’s financial ability.

C. As used in this Section, the term “financial institution” has the same meaning as in R.S. 6:2(8). (Acts 1992, No. 104, § 1, eff. Sept. 1, 1992; Acts 2008, No. 495, § 1, eff. Aug. 15, 2008.)

2008 Amendments. — Acts 2008, No. 495, § 1, effective August 15, 2008, inserted (B) and redesignated former (B) as (C).

CROSS REFERENCES

Louisiana Law. — Creation of system; functions; powers; duties, see La. R.S. 15:1204.2.

Exclusion of certain contractors from bidding, see La. R.S. 38:2227.

§ 71.2. Failure to pay bridge or bridge-causeway toll.

A. Failure to pay bridge or bridge-causeway toll is the intentional driving or towing of a motor vehicle through a toll collection facility without payment of a required toll, where appropriate signs have been erected to notify that it is subject to payment of the tolls beyond such sign.

B. Failure by the registered owner of any vehicle to contest a notice of liability or pay the toll and administrative fees provided by R.S. 47:820.5.1, upon notice from the public entity which owns and administers the bridge-causeway, and to pay the demand for payment served by the public entity which owns and administers the bridge-causeway within thirty days after the demand for payment has been deposited, by certified mail, in the United States mail system addressed to the registered owner of the vehicle as shown by the records of the Louisiana Department of Public Safety and Corrections, office of motor vehicles, shall be presumptive evidence of the vehicle owner’s intent to defraud.

C. Failure by the registered owner of any vehicle to appeal a violation notice or pay the tolls and administrative fees provided by R.S. 47:820.5.2 upon notice from the public entity which owns and administers the bridge and to pay the tolls, administrative fees, and late charges after the notice given under R.S. 47:820.5.2(G)(1)(c) shall be presumptive evidence of the vehicle owner’s intent to defraud.

D. Whoever commits the crime of failing to pay bridge or bridge-causeway tolls shall be imprisoned for not more than six months or may be fined not more than one hundred dollars for each violation, or both.

E. In addition to any fine or penalty imposed under this Section, the court shall order payment of the toll and administrative cost provided by R.S. 47:820.5.1 et seq. (Acts 1995, No. 720, § 1; Acts 2003, No. 727, § 1, eff. June 27, 2003.)

2003 Amendments. — Acts 2003, No. 727, § 1, effective June 27, 2003, redesignated (C) and (D) as (D) and (E); inserted (C); in (B), deleted “the bridge or” following “administers”, and “bridge or the” preceding “to pay the demand”, substituted “Failure by the” for “The,” deleted “who has failed” following “any vehicle” in the first sentence.

CROSS REFERENCES

Louisiana Law. — District attorneys’ toll collection fee, see La. R.S. 16:15.1.

Greater New Orleans Expressway toll violations, see La. R.S. 47:820.5.1.

§ 71.3. Mortgage fraud.

A. It is unlawful for a person, in connection with residential mortgage lending activity, to knowingly do any of the following:

(1) Employ a device, scheme, or artifice with intent to defraud.

(2) Make an untrue statement of material fact with intent to defraud.

(3) Receive any portion of the purchase, sale, or loan proceeds, or any other consideration paid or generated in connection with the closing of a residential mortgage loan when the recipient knows that the proceeds or other funds were paid as a result of a violation of this Section.

B. (1) A person who violates the provisions of this Section shall be imprisoned, with or without hard labor, for not more than ten years, or may be fined not more than one hundred thousand dollars, or both.

(2) In addition to the penalties provided in Paragraph (1) of this Subsection, a person convicted under the provisions of this Section shall be ordered to make full restitution to the victim and any other person who has suffered a financial loss as a result of the offense. If a person ordered to make restitution pursuant to this Section is found to be indigent and therefore unable to make restitution in full at the time of conviction, the court shall order a periodic payment plan consistent with the person’s financial ability.

C. For purposes of this Section:

(1) “Residential mortgage lending activity” means an activity, including electronic activity, engaged in for compensation or with the expectation of compensation in connection with a residential mortgage loan, including but not limited to the solicitation, application, origination, or funding of a residential mortgage loan; the negotiation and placement, or offering to negotiate, place or find a residential mortgage loan for another person; third-party provider services, including but not limited to appraisals, abstracts, escrow services, or title insurance; underwriting, signing, closing and funding the loan.

(2) “Residential mortgage loan” means a loan for personal, family or household use that is secured by a mortgage, deed of trust, or other equivalent consensual security interest on a dwelling (as defined in Section 103(v) of the federal Truth in Lending Act) or residential immovable property upon which is constructed or intended to be constructed a dwelling.

(3) “Person” means a natural or juridical person, including but not limited to a sole proprietorship, corporation, company, limited liability company, partnership, limited liability partnership, trust, incorporated or unincorporated association, or any other individual or entity. (Acts 2009, No. 197, § 1, eff. Aug. 15, 2009.)


§ 72. Forgery.

A. It shall be unlawful to forge, with intent to defraud, any signature to, or any part of, any writing purporting to have legal efficacy.

B. Issuing, transferring, or possessing with intent to defraud, a forged writing, known by the offender to be a forged writing, shall also constitute a violation of the provisions of this Section.

C. For purposes of this Section:

(1) “Forge” means the following:

(a) To alter, make, complete, execute, or authenticate any writing so that it purports:

(i) To be the act of another who did not authorize that act;

(ii) To have been executed at a time or place or in a numbered sequence other than was in fact the case; or

(iii) To be a copy of an original when no such original existed.

(b) To issue, transfer, register the transfer of, pass, publish, or otherwise utter a writing that is forged in accordance with the meaning of Subparagraph (1)(a).

(c) To possess a writing that is forged within the meaning of Subparagraph (1)(a).

(2) “Writing” means the following:

(a) Printing or any other method of recording information;

(b) Money, coins, tokens, stamps, seals, credit cards, badges, and trademarks; and

(c) Symbols of value, right, privilege, or identification.

D. Whoever commits the crime of forgery shall be fined not more than five thousand dollars, or imprisoned, with or without hard labor, for not more than ten years, or both. (Acts 2001, No. 922, § 1.)

2001 Amendments. — Acts 2001, No. 922, § 1, effective August 15, 2001, rewrote this section, which read: “Forgery.

“Forgery is the false making or altering, with intent to defraud, of any signature to, or any part of, any writing purporting to have legal efficacy.

“Issuing or transferring, with intent to defraud, a forged writing, known by the offender to be a forged writing, shall also constitute forgery.

“Whoever commits the crime of forgery shall be fined not more than five thousand dollars, or imprisoned, with or without hard labor, for not more than ten years, or both.”

CROSS REFERENCES

Louisiana Law. — Twenty-fourth Judicial District Court worthless check collection fee, see La. R.S. 13:1000.2.

Creation of system; functions; powers; duties, see La. R.S. 15:1204.2.

District attorney’s worthless check collection fee, see La. R.S. 16:15.

Exclusion of certain contractors from bidding, see La. R.S. 38:2227.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Double Jeopardy. — Conviction for forgery and uttering the check, arising out of the same offense conduct, was a violation of the defendant’s double jeopardy protections under U.S. Const. amend. V. State v. Jackson, 488 So. 2d 1185, 1986 La. App. LEXIS 6826 (May 12, 1986).

Defendant’s conviction for forgery and theft based on his knowingly obtaining cash and merchandise with a check bearing a false signature violated double jeopardy because the same evidence, and no other evidence, was necessary for each conviction. State v. Doughty, 379 So. 2d 1088, 1980 La. LEXIS 8262 (Jan. 28, 1980).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Fraud

••• False Pretenses

•••• General Overview. — Defendant was properly convicted of uttering a check with a forged signature, in violation of La. Rev. Stat. Ann. § 14:72, because a store owner testified that he cashed a check for defendant and that defendant gave him false information regarding the check. State v. Bradley, 490 So. 2d 474, 1986 La. App. LEXIS 7139 (June 5, 1986), writ of certiorari denied by 494 So. 2d 325, 1986 La. LEXIS 7320 (La. 1986).

Under La. Rev. Stat. Ann. § 14:72 the State failed to prove that defendant forged a check where the bank teller remembered accepting the check from defendant, but could not recall whether defendant signed the check. State v. Perkins, 384 So. 2d 782, 1980 La. LEXIS 7552 (May 19, 1980).

••• Fraud Against the Government

•••• False Claims

••••• General Overview. — Defendant was guilty of forgery, conspiracy to commit forgery, filing of false public documents, and conspiracy to file false public documents where the defendant had another man pose as the defendant for purposes of a court-ordered blood test to establish paternity; the defendant had the man sign his name to the documents with the intent to defraud the state and his children, furthermore, the documents were part of the record filed with the court. State v. Daigle, 681 So. 2d 66, 1996 La. App. LEXIS 2234 (Sept. 27, 1996).

•• Property Crimes

••• Forgery

•••• General Overview. — Where the trial court vacated the jury’s verdict on a second forgery count for issuing a forged check and the court of appeal concluded that the evidence at trial did not support defendant’s conviction based on the remaining count of false making, the court of appeal should have considered whether the evidence at trial supported the jury’s verdict on the issuing count and therefore supported, as a matter of due process, defendant’s single conviction for forgery and single sentence. State v. Matthews, 855 So. 2d 740, 2003 La. LEXIS 2440 (Sept. 19, 2003), recalled by La. 2002-1121, 868 So. 2d 21, 2004 La. LEXIS 478 (La. Feb. 13, 2004).

Juvenile defendant’s argument that the record contained insufficient evidence to support his adjudication of forgery, La. Rev. Stat. Ann. § 14:72, was overruled; the record established that defendant endorsed and cashed all four checks at issue, he visited the victim’s home and had physical access to the stolen checks, the officer testified that defendant stated that not only did he endorse and cash the checks, but he also completed the front of the checks as well, and the officer testified that defendant’s mother stated that the writing on the front of the checks appeared to be her son’s writing. State ex rel. J. F., 851 So. 2d 1282, 2003 La. App. LEXIS 2253 (Aug. 6, 2003).

When defendant admitted to transferring an allegedly forged driver’s license to a deputy, venue was proper in the parish where the transfer allegedly occurred. State v. Satchfield, 824 So. 2d 537, 2002 La. App. LEXIS 2565 (Aug. 14, 2002).

Where the videotape of the check cashing transaction was admitted into evidence, but was so grainy that the payee could not be identified defendant’s conviction of forgery was reversed because the direct and circumstantial evidence was insufficient to exclude every reasonable hypothesis of innocence; State’s evidence was insufficient to prove that defendant made or altered a forged check, or that he transferred a forged check, in violation of La. Rev. Stat. Ann. § 14:72. State v. Sumling, 786 So. 2d 843, 2001 La. App. LEXIS 838 (Apr. 24, 2001), writ denied by La. 2001-1483, 813 So. 2d 418, 2002 La. LEXIS 1328 (La. Apr. 19, 2002).

Pursuant to La. Rev. Stat. Ann. § 14:72, a rational trier of fact could have reasonably rejected the hypothesis of innocence offered by defendant at trial and found her guilty of issuing at least one of the forged checks; despite its hearsay content, that testimony became substantive evidence for the jury to consider. State v. Marston, 780 So. 2d 1058, 2001 La. LEXIS 819 (Mar. 16, 2001).

Defendant’s conviction for attempted forgery and forgery was reversed where the conviction had been based on circumstantial evidence and the evidence did not prove beyond a reasonable doubt that defendant committed the crimes charged; there was no evidence of defendant’s intent and no evidence that she was an active participant in any crime. State v. Durham, 748 So. 2d 1, 1999 La. App. LEXIS 2363 (Aug. 20, 1999), writ denied by La. 1999-2959, 759 So. 2d 91, 2000 La. LEXIS 1026 (La. Apr. 7, 2000).

Pursuant to La. Code Crim. Proc. Ann. art. 881.2A(2), a individual convicted of forgery, in violation of La. Rev. Stat. Ann. § 14:72, could not appeal or seek review of his sentence because sentence had been imposed in conformity with a plea agreement which was fully set forth in the record at the time of the plea. State v. Youngblood, 740 So. 2d 687, 1999 La. App. LEXIS 1318 (May 5, 1999).

Individual convicted of forgery, in violation of La. Rev. Stat. Ann § 14:72, failed to establish on appeal that his guilty plea had not been voluntary; the record showed a thorough inquiry by the trial court as well as the individual’s admission that he understood his rights and was pleading voluntarily. State v. Youngblood, 740 So. 2d 687, 1999 La. App. LEXIS 1318 (May 5, 1999).

Defendant was guilty of forgery, conspiracy to commit forgery, filing of false public documents, and conspiracy to file false public documents where the defendant had another man pose as the defendant for purposes of a court-ordered blood test to establish paternity; the defendant had the man sign his name to the documents with the intent to defraud the state and his children, furthermore, the documents were part of the record filed with the court. State v. Daigle, 681 So. 2d 66, 1996 La. App. LEXIS 2234 (Sept. 27, 1996).

The maximum penalty that could be imposed for each count of forgery was a $5,000.00 fine or 10 years or both; where the defendant was convicted of five counts of forgery, a sentence of 20 years of imprisonment was not impermissibly excessive. State v. Williams, 647 So. 2d 597, 1994 La. App. LEXIS 3340 (Dec. 7, 1994).

Defendant’s argument that a sentence of eight years at hard labor was excessive lacked merit because the sentence imposed was within the limits set as a penalty for forgery in violation of La. Rev. Stat. Ann. § 14:72. State v. Davis, 571 So. 2d 210, 1990 La. App. LEXIS 2908 (Dec. 12, 1990).

In the prosecution of defendant for forgery under La. Rev. Stat. Ann. § 14:72, the evidence was insufficient to support a conviction of forgery by false making under § 14:72 where there was no evidence that defendant falsely made or altered any signature or part of a disputed check. State ex rel. Nicholas v. State, 520 So. 2d 377, 1988 La. LEXIS 631 (Feb. 29, 1988).

Under La. Rev. Stat. Ann. § 14:72, forgery is the false making or altering, with intent to defraud, of any signature to, or any part of, any writing purporting to have legal efficacy and issuing or transferring, with intent to defraud, a forged writing, known by the offender to be a forged writing, shall also constitute forgery. State v. Berthelot, 513 So. 2d 1228, 1987 La. App. LEXIS 10069 (Sept. 18, 1987).

Defendants were properly convicted of forgery, receiving stolen property, and illegal possession of stolen things because they should have known that the checks were stolen where the checks were not drawn on the debtor’s personal account and were not payable to the debtor or the defendants. State v. Harrison, 505 So. 2d 783, 1987 La. App. LEXIS 9140 (Apr. 1, 1987), writ of certiorari denied by 512 So. 2d 433, 1987 La. LEXIS 9960 (La. 1987), writ of certiorari denied by 512 So. 2d 434, 1987 La. LEXIS 9962 (La. 1987).

Pursuant to La. Rev. Stat. section 14:72, the evidence was sufficient to support defendant’s forgery conviction because after analyzing defendant’s handwriting and the handwriting on a check, the handwriting expert concluded that defendant wrote the information on the check and forged the signatures. State v. Delatte, 504 So. 2d 1067, 1987 La. App. LEXIS 8916 (Mar. 4, 1987).

Forgery statute did not contemplate multiple convictions arising out of a single act of forgery, and a defendant was improperly subjected to double jeopardy when he was convicted on two counts for a single act of passing a stolen check. State v. Nicholas, 491 So. 2d 711, 1986 La. App. LEXIS 7131 (June 5, 1986).

Conviction for forgery and uttering the check, arising out of the same offense conduct, was a violation of the defendant’s double jeopardy protections under U.S. Const. amend. V. State v. Jackson, 488 So. 2d 1185, 1986 La. App. LEXIS 6826 (May 12, 1986).

The evidence presented in a trial was sufficient to support a forgery conviction under La. Rev. Stat. Ann. § 14:72 where the accused was shown to have attempted to pass the victim’s check off as his own to the victim’s own sister, the accused ran away with the check when confronted, and the accused made an inculpatory statement to a police officer after being advised of his constitutional rights. State v. Francis, 482 So. 2d 154, 1986 La. App. LEXIS 5903 (Jan. 15, 1986).

Purpose of La. Rev. Stat. § 14:72 was to provide a prosecutor with two avenues by which to prosecute one who dealt with forged instruments, not to authorize two cumulative punishments for the defendant who consummated the fabrication and transfer of a single writing; defendant’s second forgery conviction was vacated where defendant’s conduct involved a single transaction including two units of proscribed conduct under a single section of the criminal code having a single penalty provision. State v. Smith, 475 So. 2d 331, 1985 La. LEXIS 9226 (Sept. 10, 1985).

La. Rev. Stat. § 14:72 creates and defines the crime of forgery in two separate ways: (1) the false making or altering, with intent to defraud, of any writing purporting to have legal efficacy; and (2) the issuing or transferring, with intent to defraud, of a forged writing, known by the offender to be a forged writing. State v. Smith, 475 So. 2d 331, 1985 La. LEXIS 9226 (Sept. 10, 1985).

There was sufficient evidence of knowledge and intent to defraud to support a conviction under La. Rev. Stat. Ann. § 14:72 where defendant watched his friend sign her father’s name to a check made out to him, knew he had never worked for the father, and used the money to buy personal items. State v. Ford, 473 So. 2d 931, 1985 La. App. LEXIS 8695 (Aug. 12, 1985), writ of certiorari denied by 477 So. 2d 1123, 1985 La. LEXIS 9956 (La. 1985).

Where the trial judge considered defendant’s mitigating factors when sentencing her, and imposed a sentence within the statutory guidelines of La. Code Crim. Proc. Ann. art. 894.1 and La. Rev. Stat. Ann. § 14:72, and the record reflected that her sentence was not excessive, the sentence would not be reversed on appeal. State v. Turner, 465 So. 2d 130, 1985 La. App. LEXIS 8312 (Feb. 26, 1985).

Evidence was sufficient to convict defendant for forgery in violation of La. Rev. Stat. Ann. 14:72 because defendant signed another’s name to the sales receipt for the purchase of merchandise with a stolen credit card. State v. Buchanan, 463 So. 2d 660, 1985 La. App. LEXIS 8176 (Jan. 11, 1985).

Evidence was insufficient to convict defendant of committing forgery in violation of La. Rev. Stat. Ann. § 14:72 because the discrepancy between the endorsement and the name on the check did not prove that he knew the instrument was forged where even the bank tellers did not notice the discrepancy. State v. Tomlinson, 457 So. 2d 651, 1984 La. LEXIS 9918 (Oct. 15, 1984).

One of defendant’s convictions of forgery, pursuant to La. Rev. Stat. Ann. § 14:72, was not supported by sufficient evidence; an expert testified that the writing on the front of a stolen check was not that of the defendant, but that the endorser’s signature on the back of the check was, and the endorser’s signature was not false so that it likewise could not constitute forgery. State v. Thomas, 454 So. 2d 833, 1984 La. App. LEXIS 9232 (June 26, 1984).

One of defendant’s convictions of forgery pursuant to La. Rev. Stat. Ann. § 14:72 was supported by sufficient evidence; while the writing on the front of a stolen check was not defendant’s, defendant was in possession of a stolen check payable to his order and attempted to cash the check, which contained the forged initials of the bank manager; and there was no reasonable hypothesis of defendant’s innocence on the elements of La. Rev. Stat. Ann. § 14:72. State v. Thomas, 454 So. 2d 833, 1984 La. App. LEXIS 9232 (June 26, 1984).

Concurrent sentences of 8 years and 10 years, plus a $ 2,000 fine, imposed after defendant pled guilty to two counts of forgery, were not unconstitutionally excessive; under La. Rev. Stat. Ann. § 14:72, the maximum penalty for each count was 10 years’ imprisonment and a fine of $ 5,000. State v. Lewis, 434 So. 2d 1261, 1983 La. App. LEXIS 9002 (June 28, 1983).

To convict a defendant of forgery in violation of La. Rev. Stat. Ann. § 14:72, the state did not have to prove that defendant intended to defraud when he forged an appearance bond; the state only had to show that the forged bond may have prejudiced the rights of another person or party. State v. Marler, 428 So. 2d 954, 1983 La. App. LEXIS 7836 (Feb. 22, 1983), writ of certiorari denied by 433 So. 2d 151, 1983 La. LEXIS 10539 (La. 1983).

Trial judge’s statement that he had considered La. Code Crim. Proc. Ann. art. 894.1 factors in arriving at the maximum sentence of 10 years for a forgery defendant were inadequate to convey to the reviewing court that the trial judge had fully considered art. 894.1 factors; a term of incarceration for forgery ranged from zero to 10 years, with or without hard labor. State v. Ray, 423 So. 2d 1116, 1982 La. LEXIS 12737 (Nov. 29, 1982).

Because an essential element of forgery was an intent to defraud, i.e., to injure or prejudice the rights of another, and because defendant did not intend to do so in tendering a prescription to a pharmacist that she had filled out and affixed the doctor’s signature in an attempt to procure drugs for her personal use, defendant could not be convicted of forgery. State v. Raymo, 419 So. 2d 858, 1982 La. LEXIS 11789 (Sept. 7, 1982).

Defendant was not denied due process where he had pled not guilty to forgery, under La. Rev. Stat. Ann. § 14:72, and the trial court, in accordance with La. Code Crim. Proc. Ann. art. 651, refused to admit into evidence a psychiatrist’s testimony concerning defendant’s inability to formulate the requisite specific intent to defraud. State v. Wade, 375 So. 2d 97, 1979 La. LEXIS 6918 (Sept. 4, 1979), writ of certiorari denied by 445 U.S. 971, 100 S. Ct. 1665, 64 L. Ed. 2d 249, 1980 U.S. LEXIS 1514 (1980).

Where defendant allegedly presented a stolen credit card and forged the signature to fraudulently obtain merchandise from a store, the district attorney had discretion under La. Rev. Stat. Ann. § 14:4(1) to prosecute her under either the felony general forgery statute, La. Rev. Stat. Ann. § 14:72, or under La. Rev. Stat. Ann. § 14:67.3, which was the misdemeanor specific statute prohibiting unauthorized use of a credit card. State v. Juluke, 374 So. 2d 1259, 1979 La. LEXIS 6912 (Sept. 4, 1979).

Defendant was not entitled to an acquittal because there was sufficient evidence of a forgery where defendant affixed the signatures of the purported makers, admitted to endorsing the check as payee, and presented the forged check at the branch bank for deposit into an account he established. State v. Fabacher, 362 So. 2d 555, 1978 La. LEXIS 5396 (Sept. 5, 1978).

In defendant’s trial in Orleans Parish for forgery and theft, the trial court properly granted defendant’s motion to quash and dismiss the forgery counts for lack of venue but improperly granted the motion to quash and dismiss the theft count for lack of venue, where defendant obtained a cashier’s check from a bank in New Orleans, where the check was made payable to others, where defendant forged the payees’ names and deposited the check in his own account in a Baton Rouge bank, where there was no evidence that defendant forged the check in Orleans Parish, and where a substantial element of the theft offense occurred when, after endorsement and deposit in the Baton Rouge bank, the check was presented to the New Orleans bank for payment. State v. Frank, 355 So. 2d 912, 1978 La. LEXIS 7253 (Mar. 6, 1978).

As a matter of law, the lack of trial evidence that defendant knew that the prescriptions she presented were forged, precluded her conviction under La. Rev. Stat. Ann. § 72 for forgery of a medical prescription by issuance or transference of a forged writing. State v. Brown, 352 So. 2d 690, 1977 La. LEXIS 5896 (Nov. 14, 1977).

Extraneous evidence that defendant cashed four forged checks in similar amounts within the same three-day period as the check at issue was admissible because its prejudicial nature was outweighed by its probative value as tending to prove that defendant knew the check at issue was forged and transferred it with the intent to defraud in violation of La. Rev. Stat. Ann. § 14:72. State v. Knight, 296 So. 2d 800, 1974 La. LEXIS 3643 (June 10, 1974).

Pursuant to former La. Rev. Stat. Ann. § 15:559 (now La. Code Crim. Proc. Ann. art. 920), defendant who failed to file a motion for a new trial in the lower court and secure a ruling on the motion was not entitled to relief on appeal from a forgery conviction under La. Rev. Stat. Ann. § 14:72 on the ground that he was deprived of the right to cross-examine a witness to elicit evidence that defendant lacked any intent to defraud by the issuance of the check. State v. Ramsey, 242 LA. 1089, 141 So. 2d 375, 1962 La. LEXIS 511 (Apr. 30, 1962).

••• Larceny & Theft

•••• General Overview. — Where an employee devised and engaged in a scheme in which he issued weekly payroll checks to two fictitious employees, a sentence of three years out of a maximum of 10 years for a conviction for forgery was not excessive. State v. Gordon, 364 So. 2d 1036, 1978 La. LEXIS 5466 (Nov. 13, 1978).

• Double Jeopardy

•• Attachment Jeopardy. — Forgery statute did not contemplate multiple convictions arising out of a single act of forgery, and a defendant was improperly subjected to double jeopardy when he was convicted on two counts for a single act of passing a stolen check. State v. Nicholas, 491 So. 2d 711, 1986 La. App. LEXIS 7131 (June 5, 1986).

Conviction for forgery and uttering the check, arising out of the same offense conduct, was a violation of the defendant’s double jeopardy protections under U.S. Const. amend. V. State v. Jackson, 488 So. 2d 1185, 1986 La. App. LEXIS 6826 (May 12, 1986).

•• Double Jeopardy Protection

••• Multiple Punishments. — Where the trial court vacated the jury’s verdict on a second forgery count for issuing a forged check and the court of appeal concluded that the evidence at trial did not support defendant’s conviction based on the remaining count of false making, the court of appeal should have considered whether the evidence at trial supported the jury’s verdict on the issuing count and therefore supported, as a matter of due process, defendant’s single conviction for forgery and single sentence. State v. Matthews, 855 So. 2d 740, 2003 La. LEXIS 2440 (Sept. 19, 2003), recalled by La. 2002-1121, 868 So. 2d 21, 2004 La. LEXIS 478 (La. Feb. 13, 2004).

• Guilty Pleas

•• Enforcement of Plea Agreements. — Pursuant to La. Code Crim. Proc. Ann. art. 881.2A(2), a individual convicted of forgery, in violation of La. Rev. Stat. Ann. § 14:72, could not appeal or seek review of his sentence because sentence had been imposed in conformity with a plea agreement which was fully set forth in the record at the time of the plea. State v. Youngblood, 740 So. 2d 687, 1999 La. App. LEXIS 1318 (May 5, 1999).

• Jurisdiction & Venue

•• General Overview. — When defendant admitted to transferring an allegedly forged driver’s license to a deputy, venue was proper in the parish where the transfer allegedly occurred. State v. Satchfield, 824 So. 2d 537, 2002 La. App. LEXIS 2565 (Aug. 14, 2002).

• Scienter

•• Specific Intent. — In order for a court to find that a person has committed the crime of forgery, it is required that the forgery be committed with the specific intent to defraud. State v. Marston, 748 So. 2d 563, 1999 La. App. LEXIS 3307 (Dec. 1, 1999), reversed by, remanded by La. 2000-0589, 780 So. 2d 1058, 2001 La. LEXIS 819 (La. Mar. 16, 2001).

• Sentencing

•• Corrections, Modifications & Reductions

••• Illegal Sentences. — Where the evidence was sufficient to prove defendant’s guilt as to two counts of forgery, only one count was punishable because a single instrument was both forged and transferred by defendant in a single transaction; however, it was immaterial which count was disposed of by a verdict of not guilty. State v. Bertram, 517 So. 2d 1264, 1987 La. App. LEXIS 10877 (Dec. 15, 1987).

•• Cruel & Unusual Punishment. — The maximum penalty that could be imposed for each count of forgery was a $5,000.00 fine or 10 years or both; where the defendant was convicted of five counts of forgery, a sentence of 20 years of imprisonment was not impermissibly excessive. State v. Williams, 647 So. 2d 597, 1994 La. App. LEXIS 3340 (Dec. 7, 1994).

•• Guidelines

••• General Overview. — Where the trial judge considered defendant’s mitigating factors when sentencing her, and imposed a sentence within the statutory guidelines of La. Code Crim. Proc. Ann. art. 894.1 and La. Rev. Stat. Ann. § 14:72, and the record reflected that her sentence was not excessive, the sentence would not be reversed on appeal. State v. Turner, 465 So. 2d 130, 1985 La. App. LEXIS 8312 (Feb. 26, 1985).

Concurrent sentences of 8 years and 10 years, plus a $ 2,000 fine, imposed after defendant pled guilty to two counts of forgery, were not unconstitutionally excessive; under La. Rev. Stat. Ann. § 14:72, the maximum penalty for each count was 10 years’ imprisonment and a fine of $ 5,000. State v. Lewis, 434 So. 2d 1261, 1983 La. App. LEXIS 9002 (June 28, 1983).

••• Adjustments & Enhancements

•••• Criminal History

••••• Prior Felonies. — Sentence of three consecutive terms of six years for three counts of forgery was not excessive where defendant who had two felony convictions 20 years earlier could have received a sentence of 30 years incarceration. State v. Stoner, 438 So. 2d 1275, 1983 La. App. LEXIS 9307 (Oct. 12, 1983), writ of certiorari denied by 444 So. 2d 118, 1984 La. LEXIS 8025 (La. 1984).

•• Proportionality. — Where an employee devised and engaged in a scheme in which he issued weekly payroll checks to two fictitious employees, a sentence of three years out of a maximum of 10 years for a conviction for forgery was not excessive. State v. Gordon, 364 So. 2d 1036, 1978 La. LEXIS 5466 (Nov. 13, 1978).

• Postconviction Proceedings

•• Motions for New Trial. — Pursuant to former La. Rev. Stat. Ann. § 15:559 (now La. Code Crim. Proc. Ann. art. 920), defendant who failed to file a motion for a new trial in the lower court and secure a ruling on the motion was not entitled to relief on appeal from a forgery conviction under La. Rev. Stat. Ann. § 14:72 on the ground that he was deprived of the right to cross-examine a witness to elicit evidence that defendant lacked any intent to defraud by the issuance of the check. State v. Ramsey, 242 LA. 1089, 141 So. 2d 375, 1962 La. LEXIS 511 (Apr. 30, 1962).

• Appeals

•• Standards of Review

••• Substantial Evidence

•••• General Overview. — Juvenile defendant’s argument that the record contained insufficient evidence to support his adjudication of forgery, La. Rev. Stat. Ann. § 14:72, was overruled; the record established that defendant endorsed and cashed all four checks at issue, he visited the victim’s home and had physical access to the stolen checks, the officer testified that defendant stated that not only did he endorse and cash the checks, but he also completed the front of the checks as well, and the officer testified that defendant’s mother stated that the writing on the front of the checks appeared to be her son’s writing. State ex rel. J. F., 851 So. 2d 1282, 2003 La. App. LEXIS 2253 (Aug. 6, 2003).

Where the videotape of the check cashing transaction was admitted into evidence, but was so grainy that the payee could not be identified defendant’s conviction of forgery was reversed because the direct and circumstantial evidence was insufficient to exclude every reasonable hypothesis of innocence; State’s evidence was insufficient to prove that defendant made or altered a forged check, or that he transferred a forged check, in violation of La. Rev. Stat. Ann. § 14:72. State v. Sumling, 786 So. 2d 843, 2001 La. App. LEXIS 838 (Apr. 24, 2001), writ denied by La. 2001-1483, 813 So. 2d 418, 2002 La. LEXIS 1328 (La. Apr. 19, 2002).

Evidence was insufficient to support a conviction for forgery where the State failed to present any witness who could identify defendant as one of the three women who allegedly stole the checks in question, the State failed to produce any witnesses who could identify defendant as the person who cashed the forged checks, and the State failed to exclude every hypothesis of innocence that the writings on the checks were made by defendant because the results of handwriting analysis were inconclusive and defendant’s name was misspelled in the endorsements. State v. Marston, 748 So. 2d 563, 1999 La. App. LEXIS 3307 (Dec. 1, 1999), reversed by, remanded by La. 2000-0589, 780 So. 2d 1058, 2001 La. LEXIS 819 (La. Mar. 16, 2001).

Defendant’s conviction for attempted forgery and forgery was reversed where the conviction had been based on circumstantial evidence and the evidence did not prove beyond a reasonable doubt that defendant committed the crimes charged; there was no evidence of defendant’s intent and no evidence that she was an active participant in any crime. State v. Durham, 748 So. 2d 1, 1999 La. App. LEXIS 2363 (Aug. 20, 1999), writ denied by La. 1999-2959, 759 So. 2d 91, 2000 La. LEXIS 1026 (La. Apr. 7, 2000).

EVIDENCE

• Hearsay

•• General Overview. — Pursuant to La. Rev. Stat. Ann. § 14:72, a rational trier of fact could have reasonably rejected the hypothesis of innocence offered by defendant at trial and found her guilty of issuing at least one of the forged checks; despite its hearsay content, that testimony became substantive evidence for the jury to consider. State v. Marston, 780 So. 2d 1058, 2001 La. LEXIS 819 (Mar. 16, 2001).

• Procedural Considerations

•• Circumstantial & Direct Evidence. — Where the videotape of the check cashing transaction was admitted into evidence, but was so grainy that the payee could not be identified defendant’s conviction of forgery was reversed because the direct and circumstantial evidence was insufficient to exclude every reasonable hypothesis of innocence; State’s evidence was insufficient to prove that defendant made or altered a forged check, or that he transferred a forged check, in violation of La. Rev. Stat. Ann. § 14:72. State v. Sumling, 786 So. 2d 843, 2001 La. App. LEXIS 838 (Apr. 24, 2001), writ denied by La. 2001-1483, 813 So. 2d 418, 2002 La. LEXIS 1328 (La. Apr. 19, 2002).

Defendant’s conviction for attempted forgery and forgery was reversed where the conviction had been based on circumstantial evidence and the evidence did not prove beyond a reasonable doubt that defendant committed the crimes charged; there was no evidence of defendant’s intent and no evidence that she was an active participant in any crime. State v. Durham, 748 So. 2d 1, 1999 La. App. LEXIS 2363 (Aug. 20, 1999), writ denied by La. 1999-2959, 759 So. 2d 91, 2000 La. LEXIS 1026 (La. Apr. 7, 2000).

•• Weight & Sufficiency. — Evidence establishing that a Regiscope photograph and handwriting exemplar linked defendant to a forged check supported an inference that defendant possessed the requisite criminal intent to be convicted of issuing a forged writing. State v. Matthews, 859 So. 2d 863, 2003 La. App. LEXIS 3034 (Oct. 22, 2003).

Juvenile defendant’s argument that the record contained insufficient evidence to support his adjudication of forgery, La. Rev. Stat. Ann. § 14:72, was overruled; the record established that defendant endorsed and cashed all four checks at issue, he visited the victim’s home and had physical access to the stolen checks, the officer testified that defendant stated that not only did he endorse and cash the checks, but he also completed the front of the checks as well, and the officer testified that defendant’s mother stated that the writing on the front of the checks appeared to be her son’s writing. State ex rel. J. F., 851 So. 2d 1282, 2003 La. App. LEXIS 2253 (Aug. 6, 2003).

Evidence was insufficient to support a conviction for forgery where the State failed to present any witness who could identify defendant as one of the three women who allegedly stole the checks in question, the State failed to produce any witnesses who could identify defendant as the person who cashed the forged checks, and the State failed to exclude every hypothesis of innocence that the writings on the checks were made by defendant because the results of handwriting analysis were inconclusive and defendant’s name was misspelled in the endorsements. State v. Marston, 748 So. 2d 563, 1999 La. App. LEXIS 3307 (Dec. 1, 1999), reversed by, remanded by La. 2000-0589, 780 So. 2d 1058, 2001 La. LEXIS 819 (La. Mar. 16, 2001).

Pursuant to La. Rev. Stat. section 14:72, the evidence was sufficient to support defendant’s forgery conviction because after analyzing defendant’s handwriting and the handwriting on a check, the handwriting expert concluded that defendant wrote the information on the check and forged the signatures. State v. Delatte, 504 So. 2d 1067, 1987 La. App. LEXIS 8916 (Mar. 4, 1987).

• Relevance

•• Prior Acts, Crimes & Wrongs. — Extraneous evidence that defendant cashed four forged checks in similar amounts within the same three-day period as the check at issue was admissible because its prejudicial nature was outweighed by its probative value as tending to prove that defendant knew the check at issue was forged and transferred it with the intent to defraud in violation of La. Rev. Stat. Ann. § 14:72. State v. Knight, 296 So. 2d 800, 1974 La. LEXIS 3643 (June 10, 1974).

FAMILY LAW

• Paternity & Surrogacy

•• General Overview. — Defendant was guilty of forgery, conspiracy to commit forgery, filing of false public documents, and conspiracy to file false public documents where the defendant had another man pose as the defendant for purposes of a court-ordered blood test to establish paternity; the defendant had the man sign his name to the documents with the intent to defraud the state and his children, furthermore, the documents were part of the record filed with the court. State v. Daigle, 681 So. 2d 66, 1996 La. App. LEXIS 2234 (Sept. 27, 1996).

GOVERNMENTS

• Legislation

•• Interpretation. — Forged credit application would have given rise to a legally enforceable financial transaction, and therefore had the legal efficacy necessary to form the basis of a forgery charge. State v. Ward, 482 So. 2d 182, 1986 La. App. LEXIS 5970 (Jan. 15, 1986).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A municipal prosecuting attorney can collect the fee authorized by La. R.S. 16:15 for handling the issuance of worthless checks punishable under La. R.S. 14:71 or 14:72; the municipality does not need to enact an ordinance to that effect, and the issuer of the worthless check does not have to be charged under La. R.S. 14:71 or 14:72 before the provisions of La. R.S. 16:15 apply., OPINION No. 85-614, La. Atty. Gen. Op. No. 1985-614; 1985 La. AG LEXIS 254.

La. R.S. 16:15 enables the district attorney and/or his assistants to collect fees for handling violations of La. R.S. 14:71 and 14:72. The city marshal is precluded from utilizing the provisions of La. R.S. 16:15 by the clear and concise language of the statute., OPINION No. 85-399, La. Atty. Gen. Op. No. 1985-399; 1985 La. AG LEXIS 505.

District attorneys exclusively have the right under La. R.S. 16:15 to collect the worthless check collection fees authorized by La. R.S. 14:71 and 14:72., OPINION No. 85-614A, La. Atty. Gen. Op. No. 1985-614; 1986 La. AG LEXIS 721.

Assessment by Louisiana District Attorneys Association to district attorneys to fund improvements for the Association’s office building may be paid from the district attorney’s discretionary funds., Opinion Number 99-10, La. Atty. Gen. Op. No. 1999-10; 1999 La. AG LEXIS 41.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Law. 44 La. L. Rev. 279 (November, 1983).

Developments in the Law, 1987-1988: A Faculty Symposium: Criminal Procedure. 49 La. L. Rev. 329 (November, 1988).

§ 72.1. Use of forged academic records.

A. A “forged academic record” shall mean a transcript, diploma, grade report, or similar document which is presented as being a bona fide record of an institution of secondary or higher education, but which is, in fact, false, forged, altered, or counterfeit.

B. “Use of a forged academic record” shall mean the knowing and intentional offering, presentation, or other use of a forged academic record to a public or private institution of higher education in the state for the purpose of seeking admission to that institution, or one of its colleges or other academic branches, or for the purposes of securing a scholarship or other form of financial assistance from the institution itself or from other public or private sources of financial assistance for educational purposes including, without limitation, loans, grants, fellowships, assistantships, or other forms of financial aid.

C. Whoever commits the crime of the use of forged academic records may be fined not in excess of five thousand dollars or imprisoned for not in excess of six months, or both. (Acts 1989, No. 681, § 1.)

§ 72.1.1. Forgery of a certificate of insurance or insurance identification card; penalties.

A. Forgery of a certificate of insurance or insurance identification card is either of the following:

(1) The knowing or intentional production, manufacture, or distribution of any fraudulent document intended as a certificate of insurance or as proof of insurance.

(2) The knowing or intentional possession of any fraudulent document intended as a certificate of insurance or as proof of insurance.

B. (1) Whoever commits the crime of forgery of a certificate of insurance or insurance card by violating the provisions of Paragraph (A)(1) of this Section shall be fined not more than five thousand dollars, or imprisoned with or without hard labor for not more than five years, or both.

(2) Whoever commits the crime of forgery of a certificate of insurance or insurance card by violating the provisions of Paragraph (A)(2) of this Section shall be fined not more than five hundred dollars or imprisoned for not more than six months, or both. (Acts 2008, No. 628, § 1, eff. Aug. 15, 2008.)

§ 72.2. Monetary instrument abuse.

A. Whoever makes, issues, possesses, sells, or otherwise transfers a counterfeit or forged monetary instrument of the United States, a state, or a political subdivision thereof, or of an organization, with intent to deceive another person, shall be fined not more than one million dollars but not less than five thousand dollars or imprisoned, with or without hard labor, for not more than ten years but not less than six months, or both.

B. Whoever makes, issues, possesses, sells, or otherwise transfers an implement designed for or particularly suited for making a counterfeit or forged monetary instrument with the intent to deceive a person shall be fined not more than one million dollars but not less than five thousand dollars, or imprisoned, with or without hard labor, for not more than ten years but not less than six months, or both.

C. For purposes of this Section:

(1) “Counterfeit” means a document or writing that purports to be genuine but is not, because it has been falsely made, manufactured, or composed.

(2) “Forged” means the false making or altering, with intent to defraud, of any signature to, or any part of, any writing purporting to have legal efficacy.

(3) “Monetary instrument” means:

(a) A note, stock certificate, treasury stock certificate, bond, treasury bond, debenture, certificate of deposit, interest coupon, warrant, debit or credit instrument, access device or means of electronic fund transfer, United States currency, money order, bank check, teller’s check, cashier’s check, traveler’s check, letter of credit, warehouse receipt, negotiable bill of lading, certificate of interest in or participation in any profit-sharing agreement, collateral-trust certificate, pre-organization certificate of subscription, transferable share, investment contract, voting trust certificate, or certificate of interest in tangible or intangible property.

(b) An instrument evidencing ownership of goods, wares, or merchandise.

(c) Any other written instrument commonly known as a security.

(d) A certificate of interest in, certificate of participation in, certificate for, receipt for, or warrant or option or other right to subscribe to or purchase, any of the foregoing.

(e) A blank form of any of the foregoing.

(4) “Organization” means a legal entity, other than a government, established or organized for any purpose, and includes a corporation, company, association, firm, partnership, joint stock company, foundation, institution, society, union, or any other association of persons which operates in or the activities of which affect intrastate, interstate, or foreign commerce.

(5) “State” includes a state of the United States, the District of Columbia, Puerto Rico, Guam, the Virgin Islands, and any other territory or possession of the United States.

D. In addition to the penalties provided in Subsections A and B of this Section, a person convicted under the provisions of this Section shall be ordered to make full restitution to the victim and any other person who has suffered a financial loss as a result of the offense. If a person ordered to make restitution pursuant to this Section is found to be indigent and therefore unable to make restitution in full at the time of conviction, the court shall order a periodic payment plan consistent with the person’s financial ability. (Acts 1997, No. 674, § 1, eff. Aug. 15, 1997; Acts 2008, No. 495, § 1, eff. Aug. 15, 2008; Acts 2012, No. 735, § 1, eff. June 11, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 735, in (A), inserted “the United States” and substituted “or imprisoned” for “and imprisoned”; in (C)(3)(a), inserted “or credit” and “United States currency”; and made stylistic changes.

2008 Amendments. — Acts 2008, No. 495, § 1, effective August 15, 2008, substituted “less than five thousand, or imprisoned” for “five thousand dollars, and imprisoned” in (B) and added (D).

§ 72.3. Identification of alleged offender.

A. When an alleged offender has been arrested and charged by a law enforcement agency with a violation of any crime enumerated in Subsection B of this Section, and which involves the use of the identity or personal information of another person, the person whose identity or personal information was used in the commission of the offense may request in writing that the arresting law enforcement agency release the identity of the alleged offender to that person. The request shall be signed by the person on a form provided by the arresting law enforcement agency. Upon receipt of the completed request form, the arresting law enforcement agency shall release the identity of the alleged offender to the person whose identity or personal information was used in the commission of the offense.

B. The provisions of this Section shall apply to alleged offenders who have been arrested and charged by a law enforcement agency with a violation of R.S. 14:67.3 (unauthorized use of “access card”), or a violation of R.S. 14:67.16 (identity theft), or a violation of R.S. 14:70.4 (access device fraud), or a violation of any other crime which involves the unlawful use of the identity or personal information of another person. (Acts 2003, No. 310, § 1.)

§ 72.4. Disposal of property with fraudulent or malicious intent.

A. It is unlawful for any person, who having executed a security agreement under Chapter 9 of the Louisiana Commercial Laws (R.S.10:9 through 101 et seq.) on movable property, to sell, assign, exchange, injure, destroy, conceal, or otherwise dispose of all or any part of the encumbered property with fraudulent or malicious intent to defeat the mortgage or security interest, or remove the encumbered property from the location designated in the security agreement, if any, or from the parish where it was located at the time of the granting of the security interest without written consent of the secured party, with fraudulent or malicious intent to defeat the security interest.

B. (1) When the value of the encumbered property is one thousand dollars or less, the offender shall be fined not more than five hundred dollars or imprisoned for not more than six months, or both.

(2) When the value of the encumbered property exceeds one thousand dollars, the offender shall be fined not more than one thousand dollars, imprisoned with or without hard labor for not more than one year, or both. (Acts 2005, No. 175, § 1, eff. Aug. 15, 2005; Acts 2009, No. 152, § 1, eff. Aug. 15, 2009.)

2009 Amendments. — The 2009 amendment by No. 152 added the (B)(1) designation; substituted “When the value of the encumbered property is one thousand dollars or less, the offender” for “Whoever violates the provisions of this Section” in (B)(1); and added (B)(2).

§ 72.5. Unlawful production, manufacture, distribution or possession of fraudulent postsecondary education degree.

A. No person shall knowingly or intentionally buy, sell, produce, manufacture, or distribute for any purpose a fraudulent postsecondary education degree or other document purporting to confer any degree or certify the completion in whole or in part of any course of study.

B. For purposes of this Section:

(1) “Distribute a fraudulent postsecondary education degree” means to sell, give, transport, issue, provide, lend, deliver, transfer, transmit, distribute, or disseminate a fraudulent postsecondary education degree for any purpose.

(2) “Fraudulent postsecondary education degree” means a credential presented as a degree which provides information that is false, forged, altered, or counterfeit and signifies the satisfactory completion of the requirements of a postsecondary education program.

(3) “Produce or manufacture fraudulent postsecondary education degree” means to develop, prepare, design, create, or process a fraudulent postsecondary education degree for any purpose.

C. Whoever violates the provisions of this Section shall be fined not more than five hundred dollars or imprisoned for not more than six months, or both. (Acts 2010, No. 206, § 1, eff. June 17, 2010.)

§ 73. Commercial bribery.

Commercial bribery is the giving or offering to give, directly or indirectly, anything of apparent present or prospective value to any private agent, employee, or fiduciary, without the knowledge and consent of the principal or employer, with the intent to influence such agent’s, employee’s, or fiduciary’s action in relation to the principal’s or employer’s affairs.

The agent’s, employee’s or fiduciary’s acceptance of or offer to accept, directly or indirectly, anything of apparent present or prospective value under such circumstances shall also constitute commercial bribery.

The offender under this article who states the facts, under oath, to the district attorney charged with prosecution of the offense, and who gives evidence tending to convict any other offender under this article, may, in the discretion of the district attorney, be granted full immunity from prosecution for commercial bribery, in respect to the particular offense reported.

Whoever commits the crime of commercial bribery shall be fined not more than five hundred dollars, or imprisoned for not more than six months, or both. (Amended by Acts 1968, No. 647, § 1.)

TREATISES AND LAW REVIEWS

General Treatises. — Business Crime P 22.01 > Commercial Bribery > In General.

Business Crime P 22.02 > Commercial Bribery > State Prosecutions.

Business Crime P 23.05 > The Hobbs and Travel Acts > Elements of a Travel Act Offense.

Louisiana Law Reviews. — Article: Evaluating the Can-Spam Act of 2003. 4 Loy. Law & Tech. Ann. 1 (Winter, 2004).

Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

SUBPART D. COMPUTER RELATED CRIME.

§ 73.1. Definitions.

As used in this Subpart unless the context clearly indicates otherwise:

(1) “Access” means to program, to execute programs on, to communicate with, store data in, retrieve data from, or otherwise make use of any resources, including data or programs, of a computer, computer system, or computer network.

(2) “Computer” includes an electronic, magnetic, optical, or other high-speed data processing device or system performing logical, arithmetic, and storage functions, and includes any property, data storage facility, or communications facility directly related to or operating in conjunction with such device or system. “Computer” shall not include an automated typewriter or typesetter, a machine designed solely for word processing, or a portable hand-held calculator, nor shall “computer” include any other device which might contain components similar to those in computers but in which the components have the sole function of controlling the device for the single purpose for which the device is intended.

(3) “Computer network” means a set of related, remotely connected devices and communication facilities including at least one computer system with capability to transmit data through communication facilities.

(4) “Computer program” means an ordered set of data representing coded instructions or statements that when executed by a computer cause the computer to process data.

(5) “Computer services” means providing access to or service or data from a computer, a computer system, or a computer network, and also includes but is not limited to data processing services, Internet services, electronic mail services, electronic message services, or information or data stored in connection therewith.

(6) “Computer software” means a set of computer programs, procedures, and associated documentation concerned with operation of a computer system.

(7) “Computer system” means a set of functionally related, connected or unconnected, computer equipment, devices, or computer software.

(8) “Electronic mail service provider” means any person who both:

(a) Is an intermediary in sending or receiving electronic mail.

(b) Provides to end-users of electronic mail services the ability to send or receive electronic mail.

(9) “Financial instrument” means any check, draft, money order, certificate of deposit, letter of credit, bill of exchange, access card as defined in R.S. 14:67.3, or marketable security.

(10) “Intellectual property” includes data, computer programs, computer software, trade secrets as defined in R.S. 51:1431(4), copyrighted materials, and confidential or proprietary information, in any form or medium, when such is stored in, produced by, or intended for use or storage with or in a computer, a computer system, or a computer network.

(11) “Internet, virtual, street-level map” means any map or image that contains the picture or pictures of homes, buildings, or people that are taken and dispensed, electronically, over the Internet or by a computer network, where the picture can be accessed by entering the address of the home, building, or person.

(12) “Proper means” includes:

(a) Discovery by independent invention.

(b) Discovery by “reverse engineering”, that is by starting with the known product and working backward to find the method by which it was developed. The acquisition of the known product must be by lawful means.

(c) Discovery under license or authority of the owner.

(d) Observation of the property in public use or on public display.

(e) Discovery in published literature.

(13) “Property” means property as defined in R.S. 14:2(8) and shall specifically include but not be limited to financial instruments, electronically stored or produced data, and computer programs, whether in machine readable or human readable form.

(14) “Unsolicited bulk electronic mail” means any electronic message which is developed and distributed in an effort to sell or lease consumer goods or services and is sent in the same or substantially similar form to more than one thousand recipients. (Acts 1984, No. 711, § 1; Acts 1999, No. 1180, § 1, eff. Aug. 15, 1999; Acts 2010, No. 62, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 62 added (11); and redesignated former (11) through (13) as (12) through (14).

1999 Amendments. — Acts 1999, No. 1180, § 1, effective August 15, 1999, added “and also includes but is not limited to ... or data stored in connection therewith” in (5); added (8) and redesignated the remaining paragraphs accordingly; added (13).
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Freedoms

••• Judicial & Legislative Restraints

•••• Overbreadth & Vagueness. — Under the United States Constitution and La. Const. art. I, § 2, the absence of a mens rea requirement in La. Rev. Stat. Ann. § 14:73.5(A)(2) rendered it unconstitutionally vague, and the definition of “access” in La. Rev. Stat. Ann. § 14:73.1(1) was also unconstitutionally vague, and, given that the unconstitutionally vague definition of “access” was applicable throughout La. Rev. Stat. Ann. § 14:73.5, the entire statute was unconstitutional, so an eye surgeon’s 37-count indictment for violating § 14:73.5 was quashed. State v. Azar, 535 So. 2d 441, 1988 La. App. LEXIS 1825 (Sept. 12, 1988), reversed by 539 So. 2d 1222, 1989 La. LEXIS 684 (La. 1989).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Fraud

••• Computer Fraud

•••• General Overview. — The definition of access in La. Rev. Stat. Ann. § 14:73.1(1) was not unconstitutionally vague, and since the last portion of La. Rev. Stat. Ann. § 14:73.5(A)(2), providing for intent for criminal fraud through the alteration, deletion, or insertion of programs or data, while being unconstitutionally vague could be severed the entire article was not stricken. State v. Azar, 539 So. 2d 1222, 1989 La. LEXIS 684 (Mar. 13, 1989), writ of certiorari denied by 493 U.S. 823, 110 S. Ct. 82, 107 L. Ed. 2d 48, 1989 U.S. LEXIS 4518, 58 U.S.L.W. 3214 (1989).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Evaluating the Can-Spam Act of 2003. 4 Loy. Law & Tech. Ann. 1 (Winter, 2004).

Comment: Acknowledging Information Technology under the Civil Code: Why Software Transactions Should Not Be Treated as Sales. 50 Loy. L. Rev. 461 (2004).

General Law Reviews. — Note & Comment Competition Winer: Keeping Unwanted Donkeys and Elephants Out of Your Inbox: The Case for Regulating Political Spam. 19 Berkeley Tech. L.J. 1533 (2004).

Note: A State-by-State Comparison of Spam Laws. 13 Media L. & Pol’y 20 (Summer 2004).

Article: Access Denied: Improper Use of the Computer Fraud and Abuse Act to Control Information on Publicly Accessible Internet Websites. 63 Md. L. Rev. 320 (2004).

§ 73.2. Offenses against intellectual property.

A. An offense against intellectual property is the intentional:

(1) Destruction, insertion, or modification, without consent, of intellectual property; or

(2) Disclosure, use, copying, taking, or accessing, without consent, of intellectual property.

B. (1) Whoever commits an offense against intellectual property shall be fined not more than five hundred dollars, or imprisoned for not more than six months, or both, for commission of the offense.

(2) However, when the damage or loss amounts to a value of five hundred dollars or more, the offender may be fined not more than ten thousand dollars, or imprisoned with or without hard labor, for not more than five years, or both.

C. The provisions of this Section shall not apply to disclosure, use, copying, taking, or accessing by proper means as defined in this Subpart. (Acts 1984, No. 711, § 1.)
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ANTITRUST & TRADE LAW

• Intellectual Property

•• General Overview. — Conviction of theft of intellectual property pursuant to La. Rev. Stat. Ann. § 14:73.2 was proper where substantial evidence supported the verdict, including unauthorized entry, and the fact that copies of the programs, manuals, and software bearing a serial number linking it to the victim’s software were found in the offices of defendant’s new business. State v. Tanner, 534 So. 2d 535, 1988 La. App. LEXIS 2461 (Nov. 16, 1988).
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Louisiana Law Reviews. — Article: Access Denied: Improper Use of the Computer Fraud and Abuse Act to Control Information on Publicly Accessible Internet Websites. 63 Md. L. Rev. 320 (2004).

§ 73.3. Offenses against computer equipment or supplies.

A. An offense against computer equipment or supplies is the intentional modification or destruction, without consent, of computer equipment or supplies used or intended to be used in a computer, computer system, or computer network.

B. (1) Whoever commits an offense against computer equipment or supplies shall be fined not more than five hundred dollars, or be imprisoned for not more than six months, or both.

(2) However, when the damage or loss amounts to a value of five hundred dollars or more, the offender may be fined not more than ten thousand dollars, or imprisoned with or without hard labor, for not more than five years, or both. (Acts 1984, No. 711, § 1.)

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Access Denied: Improper Use of the Computer Fraud and Abuse Act to Control Information on Publicly Accessible Internet Websites. 63 Md. L. Rev. 320 (2004).

§ 73.4. Offenses against computer users.

A. An offense against computer users is the intentional denial to an authorized user, without consent, of the full and effective use of or access to a computer, a computer system, a computer network, or computer services.

B. (1) Whoever commits an offense against computer users shall be fined not more than five hundred dollars, or be imprisoned for not more than six months, or both, for commission of the offense.

(2) However, when the damage or loss amounts to a value of five hundred dollars or more, the offender may be fined not more than ten thousand dollars, or imprisoned with or without hard labor, for not more than five years, or both. (Acts 1984, No. 711, § 1.)

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Access Denied: Improper Use of the Computer Fraud and Abuse Act to Control Information on Publicly Accessible Internet Websites. 63 Md. L. Rev. 320 (2004).

§ 73.5. Computer fraud.

A. Computer fraud is the accessing or causing to be accessed of any computer, computer system, computer network, or any part thereof with the intent to:

(1) Defraud; or

(2) Obtain money, property, or services by means of false or fraudulent conduct, practices, or representations, or through the fraudulent alteration, deletion, or insertion of programs or data.

B. Whoever commits computer fraud shall be fined not more than ten thousand dollars, or imprisoned with or without hard labor for not more than five years, or both. (Acts 1984, No. 711, § 1; Acts 1988, No. 184, § 1, eff. July 1, 1988.)

CROSS REFERENCES

Louisiana Law. — Suspension and deferral of sentence and probation in felony cases, see La. C.Cr.P. Art. 893.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Freedoms

••• Judicial & Legislative Restraints

•••• Overbreadth & Vagueness. — Under the United States Constitution and La. Const. art. I, § 2, the absence of a mens rea requirement in La. Rev. Stat. Ann. § 14:73.5(A)(2) rendered it unconstitutionally vague, and the definition of “access” in La. Rev. Stat. Ann. § 14:73.1(1) was also unconstitutionally vague, and, given that the unconstitutionally vague definition of “access” was applicable throughout La. Rev. Stat. Ann. § 14:73.5, the entire statute was unconstitutional, so an eye surgeon’s 37-count indictment for violating § 14:73.5 was quashed. State v. Azar, 535 So. 2d 441, 1988 La. App. LEXIS 1825 (Sept. 12, 1988), reversed by 539 So. 2d 1222, 1989 La. LEXIS 684 (La. 1989).

GOVERNMENTS

• Legislation

•• Overbreadth. — The definition of access in La. Rev. Stat. Ann. § 14:73.1(1) was not unconstitutionally vague, and since the last portion of La. Rev. Stat. Ann. § 14:73.5(A)(2), providing for intent for criminal fraud through the alteration, deletion, or insertion of programs or data, while being unconstitutionally vague could be severed the entire article was not stricken. State v. Azar, 539 So. 2d 1222, 1989 La. LEXIS 684 (Mar. 13, 1989), writ of certiorari denied by 493 U.S. 823, 110 S. Ct. 82, 107 L. Ed. 2d 48, 1989 U.S. LEXIS 4518, 58 U.S.L.W. 3214 (1989).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The automatic first offender felony pardon does not erase the fact of conviction for purposes of R.S. 44:9 or C.Cr.P. Art. 893., OPINION No. 95-293, La. Atty. Gen. Op. No. 1995-293; 1995 La. AG LEXIS 296.

Consistent with previous La. Atty. Gen. Op. No. 95-293, both La. R.S. 44:9 and C.Cr. P. Art 893 confirm the expungement of one’s record following a first felony offender pardon is not a guaranteed right, but instead is a privilege left to the discretion of the court. An offender convicted of Contributing to the Delinquency of a minor, who has received his automatic pardon, is not permitted this privilege., Opinion 01-49, La. Atty. Gen. Op. No. 2001-49; 2001 La. AG LEXIS 488.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Access Denied: Improper Use of the Computer Fraud and Abuse Act to Control Information on Publicly Accessible Internet Websites. 63 Md. L. Rev. 320 (2004).

§ 73.6. Offenses against electronic mail service provider.

A. It shall be unlawful for any person to use a computer, a computer network, or the computer services of an electronic mail service provider to transmit unsolicited bulk electronic mail in contravention of the authority granted by or in violation of the policies set by the electronic mail service provider. Transmission of electronic mail from an organization to its members or noncommercial electronic mail transmissions shall not be deemed to be unsolicited bulk electronic mail.

B. It is unlawful for any person to use a computer or computer network without authority with the intent to falsify or forge electronic mail transmission information or other routing information in any manner in connection with the transmission of unsolicited bulk electronic mail through or into the computer network of an electronic mail service provider or its subscribers. It is also unlawful for any person knowingly to sell, give, or otherwise distribute or possess with the intent to sell, give, or distribute software which is any of the following:

(1) Primarily designed or produced for the purpose of facilitating or enabling the falsification of electronic mail transmission information or other routing information.

(2) Has only limited commercially significant purpose or use other than to facilitate or enable the falsification of electronic mail transmission information or other routing information.

(3) Marketed by that person or another acting in concert with that person with that person’s knowledge for use in facilitating or enabling the falsification of electronic mail transmission information or other routing information.

C. Whoever violates the provisions of this Section shall be fined not more than five thousand dollars.

D. Nothing in this Section shall be construed to interfere with or prohibit terms or conditions in a contract or license related to computers, computer data, computer networks, computer operations, computer programs, computer services, or computer software, or to create any liability by reason of terms or conditions adopted by, or technical measures implemented by, an electronic mail service provider to prevent the transmission of unsolicited electronic mail in violation of this Section. (Acts 1999, No. 1180, § 1.)

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Evaluating the Can-Spam Act of 2003. 4 Loy. Law & Tech. Ann. 1 (Winter, 2004).

Note: Has the U.S. Canned Spam? 46 Ariz. L. Rev. 263 (2004).

Note: A State-by-State Comparison of Spam Laws. 13 Media L. & Pol’y 20 (Summer 2004).

§ 73.7. Computer tampering.

A. Computer tampering is the intentional commission of any of the actions enumerated in this Subsection when that action is taken knowingly and without the authorization of the owner of a computer:

(1) Accessing or causing to be accessed a computer or any part of a computer or any program or data contained within a computer.

(2) Copying or otherwise obtaining any program or data contained within a computer.

(3) Damaging or destroying a computer, or altering, deleting, or removing any program or data contained within a computer, or eliminating or reducing the ability of the owner of the computer to access or utilize the computer or any program or data contained within the computer.

(4) Introducing or attempting to introduce any electronic information of any kind and in any form into one or more computers, either directly or indirectly, and either simultaneously or sequentially, with the intention of damaging or destroying a computer, or altering, deleting, or removing any program or data contained within a computer, or eliminating or reducing the ability of the owner of the computer to access or utilize the computer or any program or data contained within the computer.

B. For purposes of this Section:

(1) Actions which are taken without authorization include actions which intentionally exceed the limits of authorization.

(2) If an owner of a computer has established a confidential or proprietary code which is required in order to access a computer, and that code has not been issued to a person, and that person uses that code to access that computer or to cause that computer to be accessed, that action creates a rebuttable presumption that the action was taken without authorization or intentionally exceeded the limits of authorization.

(3) The vital services or operations of the state, or of any parish, municipality, or other local governing authority, or of any utility company are the services or operations which are necessary to protect the public health, safety, and welfare, and include but are not limited to: law enforcement; fire protection; emergency services; health care; transportation; communications; drainage; sewerage; and utilities, including water, electricity, and natural gas and other forms of energy.

C. Whoever commits the crime of computer tampering as defined in Paragraphs (A)(1) and (2) of this Section shall be fined not more than five hundred dollars or imprisoned for not more that six months, or both.

D. Whoever commits the crime of computer tampering as defined in Paragraphs (A)(3) and (4) of this Section shall be fined not more than ten thousand dollars or imprisoned, with or without hard labor, for not more that five years, or both.

E. Whoever violates the crime of computer tampering as defined in Paragraphs (A)(3) and (4) of this Section with the intention of disrupting the vital services or operations of the state, or of any parish, municipality, or other local governing authority, or of any utility company, or with the intention of causing death or great bodily harm to one or more persons, shall be fined not more than ten thousand dollars or imprisoned at hard labor for not more that fifteen years, or both. (Acts 2001, No. 829, § 1.)

§ 73.8. Unauthorized use of a wireless router system; pornography involving juveniles; penalty.

A. Unauthorized use of a wireless router system is the accessing or causing to be accessed of any computer, computer system, computer network, or any part thereof via any wireless router system for the purposes of uploading, downloading, or selling of pornography involving juveniles as defined in R.S. 14:81.1.

B. For purposes of this Section, “wireless router system” means a device in a wireless local area network that determines the next network point to which a unit of data is routed between an origin and a destination on the Internet.

C. Whoever commits the crime of unauthorized use of a wireless router system for the purpose of accessing pornography involving a juvenile shall be imprisoned at hard labor for not less than two years or more than ten years, and fined not more than ten thousand dollars. Imprisonment shall be without benefit of parole, probation, or suspension of sentence.

D. Whoever commits the crime of unauthorized use of a wireless routing system for the purpose of accessing pornography involving a juvenile when the victim is under the age of thirteen years and the offender is seventeen years of age or older, shall be punished by imprisonment at hard labor for not less than twenty-five years nor more than ninety-nine years. At least twenty-five years of the sentence imposed shall be served without benefit of parole, probation, or suspension of sentence. (Acts 2009, No. 193, § 1, eff. Aug. 15, 2009.)

§ 73.9. Criminal use of Internet, virtual, street-map; enhanced penalties.

A. When an Internet, virtual, street-level map is used in the commission of a criminal offense against a person or against property, an additional sentence for a period of not less than one year shall be imposed. The additional penalty imposed pursuant to this Subsection shall be served consecutively with the sentence imposed for the underlying offense.

B. When an Internet, virtual, street-level map is used in the commission or attempted commission of an act of terrorism, as is defined in R.S. 14:100.12(1), an additional sentence for a period of not less than ten years shall be imposed without the benefit of parole, probation, or suspension of the sentence. The additional penalty imposed pursuant to this Subsection shall be served consecutively with the sentence imposed for the underlying offense. (Acts 2010, No. 62, § 1, eff. Aug. 15, 2010.)

§ 73.10. Online impersonation.

A. (1) It shall be unlawful for any person, with the intent to harm, intimidate, threaten, or defraud, to intentionally impersonate another actual person, without the consent of that person, in order to engage in any of the following:

(a) Open an electronic mail account, any other type of account, or a profile on a social networking website or other Internet website.

(b) Post or send one or more messages on or through a social networking website or other Internet website.

(2) It shall be unlawful for any person, with the intent to harm, intimidate, threaten, or defraud, to send an electronic mail, instant message, text message, or other form of electronic communication that references a name, domain address, phone number, or other item of identifying information belonging to another actual person without the consent of that person and with the intent to cause the recipient of the communication to believe that the other person authorized or transmitted the communication.

B. For purposes of this Section, the following words shall have the following meanings:

(1) “Access software provider” means a provider of software, including client or server software, or enabling tools that do one or more of the following:

(a) Filter, screen, allow, or disallow content.

(b) Select, choose, analyze, or digest content.

(c) Transmit, receive, display, forward, cache, search, organize, reorganize, or translate content.

(2) “Cable operator” means any person or group of persons who provides cable service over a cable system and directly, or through one or more affiliates, owns a significant interest in such cable system, or who otherwise controls or is responsible for, through any arrangement, the management and operation of such cable system.

(3) “Interactive computer service” means any information service, system, or access software provider that provides or enables computer access by multiple users to a computer server, including a service or system that provides access to the Internet and such systems operated or services offered by libraries or educational institutions.

(4) “Social networking website” means an Internet website that has any of the following capabilities:

(a) Allows users to register and create web pages or profiles about themselves that are available to the general public or to any other users.

(b) Offers a mechanism for direct or real-time communication among users, such as a forum, chat room, electronic mail, or instant messaging.

(5) “Telecommunications service” means the offering of telecommunications for a fee directly to the public, regardless of the facilities used.

C. (1) Except as provided in Paragraph (2) of this Subsection, whoever violates any provision of this Section shall be fined not less than two hundred fifty dollars nor more than one thousand dollars, imprisoned for not less than ten days nor more than six months, or both.

(2) When the offender is under the age of seventeen years, the disposition of the matter shall be governed exclusively by the provisions of Title VII of the Children’s Code.

D. The provisions of this Section shall not apply to any of the following or to any person who is employed by any of the following when the actions of the employee are within the course and scope of his employment:

(1) A social networking website.

(2) An interactive computer service provider.

(3) A telecommunications service provider.

(4) A cable operator.

(5) An Internet service provider.

(6) Any law enforcement officer or agency. (Acts 2012, No. 375, § 1, eff. Aug. 1, 2012.)

PART 4. OFFENSES AFFECTING THE FAMILY.

SUBPART A. CRIMINAL NEGLECT OF FAMILY.

§ 74. Criminal neglect of family.

A. (1) Criminal neglect of family is the desertion or intentional nonsupport:

(a) By a spouse of his or her spouse who is in destitute or necessitous circumstances; or

(b) By either parent of his minor child who is in necessitous circumstances, there being a duty established by this Section for either parent to support his child.

(2) Each parent shall have this duty without regard to the reasons and irrespective of the causes of his living separate from the other parent. The duty established by this Section shall apply retrospectively to all children born prior to the effective date of this Section.

(3) For purposes of this Subsection, the factors considered in determining whether “necessitous circumstances” exist are food, shelter, clothing, health, and with regard to minor children only, adequate education, including but not limited to public, private, or home schooling, and comfort.

B. (1) Whenever a husband has left his wife or a wife has left her husband in destitute or necessitous circumstances and has not provided means of support within thirty days thereafter, his or her failure to so provide shall be only presumptive evidence for the purpose of determining the substantive elements of this offense that at the time of leaving he or she intended desertion and nonsupport. The receipt of assistance from the Family Independence Temporary Assistance Program (FITAP) shall constitute only presumptive evidence of necessitous circumstances for purposes of proving the substantive elements of this offense. Physical incapacity which prevents a person from seeking any type of employment constitutes a defense to the charge of criminal neglect of family.

(2) Whenever a parent has left his minor child in necessitous circumstances and has not provided means of support within thirty days thereafter, his failure to so provide shall be only presumptive evidence for the purpose of determining the substantive elements of this offense that at the time of leaving the parent intended desertion and nonsupport. The receipt of assistance from the Family Independence Temporary Assistance Program (FITAP) shall constitute only presumptive evidence of necessitous circumstances for the purpose of proving the substantive elements of this offense. Physical incapacity which prevents a person from seeking any type of employment constitutes a defense to the charge of criminal neglect of family.

C. Laws attaching a privilege against the disclosure of communications between husband and wife are inapplicable to proceedings under this Section. Husband and wife are competent witnesses to testify to any relevant matter.

D. (1) Whoever commits the offense of criminal neglect of family shall be fined not more than five hundred dollars or be imprisoned for not more than six months, or both, and may be placed on probation pursuant to R.S. 15:305.

(2) If a fine is imposed, the court shall direct it to be paid in whole or in part to the spouse or to the tutor or custodian of the child, to the court approved fiduciary of the spouse or child, or to the Louisiana Department of Children and Family Services in a FITAP or Family Independence Temporary Assistance Program case or in a non-FITAP or Family Independence Temporary Assistance Program case in which the said department is rendering services, whichever is applicable; hereinafter, said payee shall be referred to as the “applicable payee.” In addition, the court may issue a support order, after considering the circumstances and financial ability of the defendant, directing the defendant to pay a certain sum at such periods as the court may direct. This support shall be ordered payable to the applicable payee. The amount of support as set by the court may be increased or decreased by the court as the circumstances may require.

(3) The court may also require the defendant to enter into a recognizance, with or without surety, in order that the defendant shall make his or her personal appearance in court whenever required to do so and shall further comply with the terms of the order or of any subsequent modification thereof.

E. For the purposes of this Section, “spouse” shall mean a husband or wife. (Amended by Acts 1950, No. 164, § 1; Acts 1952, No. 368, § 1; Acts 1968, No. 233, § 1; Acts 1968, No. 647, § 1; Acts 1968, Ex. Sess., No. 14, § 1; Acts 1975, No. 116, § 1, eff. July 1, 1975; Acts 1976, No. 559, § 1; Acts 1978, No. 443, § 1; Acts 1979, No. 614, § 1; Acts 1980, No. 764, §§ 4, 5; Acts 1981, No. 812, § 3, eff. Aug. 2, 1981; Acts 1981, Ex. Sess., No. 36, § 3, eff. Nov. 19, 1981; Acts 1984, No. 453, §§ 1, 2; Acts 1997, No. 1402, § 1, eff. Aug. 15, 1997.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Department of Children and Family Services” for “Department of Social Services” in (D)(2). See Acts 2010, No. 877, § 3.

CROSS REFERENCES

Louisiana Law. — Certification of noncompliance, see La. R.S. 9:315.44.

Juvenile court for the parish of Orleans; retention of unclaimed bonds; procedure; fee, see La. R.S. 13:1568.1.

Right of action, see La. R.S. 14:74.1.

Place of trial of criminal neglect of family cases, see La. R.S. 15:191.

Provision of information to protect children, see La. R.S. 15:587.1.

Criminal history review, see La. R.S. 17:15.

Charter schools; requirements; limitations; renewal; amendment; revocation, see La. R.S. 17:3991.

Family and child support programs; additional authorized employee actions, see La. R.S. 46:236.1.8.

Failure to pay support; procedure, penalties and publication, see La. R.S. 46:236.6.

Court or witness fees; travel expenses, see La. Ch.C. Art. 405.

Destruction of inactive and closed files, see La. Ch.C. Art. 415.

Parent’s contribution to costs of care and treatment, see La. Ch.C. Art. 783.

Diversion; support provisions, see La. Ch.C. Art. 1352.

Persons adjudged guilty of criminal neglect, see La. Ch.C. Art. 1354.

Stipulation to order of support, see La. Ch.C. Art. 1355.
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CONSTITUTIONAL LAW

• Equal Protection

•• Gender & Sex. — In authorizing punishment of husbands, but not wives, for criminal neglect of spouses, La. Rev. Stat. Ann. § 14:74(A)(1) established a classification that violated the Equal Protection Clause and was unconstitutional. State v. Fuller, 377 So. 2d 335, 1979 La. LEXIS 7536 (Nov. 12, 1979).

La. Rev. Stat. Ann. § 14:74, which proscribed husbands intentionally not supporting their wives but did not address the non-support of husbands by wives, had a rational relation to the State’s objective of protecting its citizens’ welfare and was not an equal protection violation. State v. Barton, 315 So. 2d 289, 1975 La. LEXIS 4883 (June 23, 1975), overruled by State v. Fuller, 377 So. 2d 335, 1979 La. LEXIS 7536, 14 A.L.R.4th 711 (La. 1979).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Domestic Offenses

•••• General Overview. — Where, in consolidated cases, a juvenile court, with the consent of the defendant parents, entered an order of support pursuant to former La. Rev. Stat. Ann. § 14:75 et seq. (now La. Child. Code art. 1353 et seq.), which provided for consent judgments in lieu of the imposition of punishment for criminal neglect of family, but the parents failed to pay the support so ordered, a court of appeal determined that, even though the parents had not been advised of their right to counsel before the orders entered, they were still bound by the orders, because the proceedings were quasi-civil in nature and the consent support orders had the effect of a civil contract between the parties and served the best interests of the children involved. State ex rel. Alexis, 706 So. 2d 1074, 1998 La. App. LEXIS 153 (Jan. 28, 1998), writ denied by, review denied by La. 98-0827, 720 So. 2d 340, 1998 La. LEXIS 1608 (La. May 29, 1998), writ denied by, review denied sub nomine State ex rel. Wilson, La. 98-0867, 720 So. 2d 333, 1998 La. LEXIS 1570 (La. May 29, 1998), writ denied by, review denied sub nomine State ex rel. Westbrook, La. 98-0866, 720 So. 2d 332, 1998 La. LEXIS 1571 (La. May 29, 1998), writ denied by, review denied sub nomine State ex rel. Sinegar, La. 98-0865, 720 So. 2d 332, 1998 La. LEXIS 1572 (La. May 29, 1998), writ denied by, review denied sub nomine State ex rel. Smith, La. 98-0864, 720 So. 2d 332, 1998 La. LEXIS 1573 (La. May 29, 1998), writ denied by, review denied sub nomine State ex rel. Shields, La. 98-0863, 720 So. 2d 332, 1998 La. LEXIS 1574 (La. May 29, 1998), writ denied by, review denied sub nomine State ex rel. Robair, La. 98-0862, 720 So. 2d 331, 1998 La. LEXIS 1575 (La. May 29, 1998), writ denied by, review denied sub nomine State ex rel. Reimonienq, La. 98-0861, 720 So. 2d 331, 1998 La. LEXIS 1576 (La. May 29, 1998), writ denied by, review denied sub nomine State ex rel. Pitt, La. 98-0860, 720 So. 2d 331, 1998 La. LEXIS 1577 (La. May 29, 1998), writ denied by, review denied sub nomine State ex rel. Nelson, La. 98-0859, 720 So. 2d 330, 1998 La. LEXIS 1578 (La. May 29, 1998), writ denied by, review denied sub nomine State ex rel. Morgan, La. 98-0858, 720 So. 2d 330, 1998 La. LEXIS 1579 (La. May 29, 1998), writ denied by, review denied sub nomine State ex rel. Mitchum, La. 98-0857, 720 So. 2d 330, 1998 La. LEXIS 1580 (La. May 29, 1998), writ denied by, review denied sub nomine State ex rel. Matthews, La. 98-0856, 720 So. 2d 329, 1998 La. LEXIS 1581 (La. May 29, 1998), writ denied by, review denied sub nomine State ex rel. Matthew, La. 98-0855, 720 So. 2d 329, 1998 La. LEXIS 1582 (La. May 29, 1998), writ denied by, review denied sub nomine State ex rel. Lewis, La. 98-0854, 720 So. 2d 329, 1998 La. LEXIS 1583 (La. May 29, 1998), writ denied sub nomine State ex rel. Leone, La. 98-0853, 719 So. 2d 1287, 1998 La. LEXIS 1584 (La. May 29, 1998), writ denied sub nomine State ex rel. Knox, La. 98-0852, 719 So. 2d 1287, 1998 La. LEXIS 1585 (La. May 29, 1998), writ denied by, review denied sub nomine State ex rel. Bourgeois, La. 98-0830, 720 So. 2d 340, 1998 La. LEXIS 1607 (La. May 29, 1998), writ denied by, review denied sub nomine State ex rel. Tapp, La. 98-0831, 720 So. 2d 341, 1998 La. LEXIS 1606 (La. May 29, 1998), writ denied sub nomine State ex rel. Kelly, La. 98-0851, 719 So. 2d 1286, 1998 La. LEXIS 1586 (La. May 29, 1998), writ denied sub nomine State ex rel. Jones, La. 98-0850, 719 So. 2d 1286, 1998 La. LEXIS 1587 (La. May 29, 1998), writ denied sub nomine State ex rel. Johnson, La. 98-0849, 719 So. 2d 1286, 1998 La. LEXIS 1588 (La. May 29, 1998), writ denied sub nomine State ex rel. Jackson, La. 98-0848, 719 So. 2d 1285, 1998 La. LEXIS 1589 (La. May 29, 1998), writ denied sub nomine State ex rel. Ivy, La. 98-0847, 719 So. 2d 1285, 1998 La. LEXIS 1590 (La. May 29, 1998), writ denied sub nomine State ex rel. Holmes, La. 98-0846, 719 So. 2d 1285, 1998 La. LEXIS 1591 (La. May 29, 1998), writ denied sub nomine State ex rel. Henry, La. 98-0845, 719 So. 2d 1284, 1998 La. LEXIS 1592 (La. May 29, 1998), writ denied sub nomine State ex rel. Harris, La. 98-0844, 719 So. 2d 1284, 1998 La. LEXIS 1593 (La. May 29, 1998), writ denied sub nomine State ex rel. Foster, La. 98-0842, 719 So. 2d 1284, 1998 La. LEXIS 1595 (La. May 29, 1998), writ denied sub nomine State ex rel. Green, La. 98-0843, 719 So. 2d 1284, 1998 La. LEXIS 1594 (La. May 29, 1998), writ denied sub nomine State ex rel. Fincher, La. 98-0841, 719 So. 2d 1283, 1998 La. LEXIS 1596 (La. May 29, 1998), writ denied sub nomine State ex rel. Fauria, La. 98-0840, 719 So. 2d 1283, 1998 La. LEXIS 1597 (La. May 29, 1998), writ denied sub nomine State ex rel. Ellis, La. 98-0839, 719 So. 2d 1283, 1998 La. LEXIS 1598 (La. May 29, 1998), writ denied sub nomine State ex rel. Dupard, La. 98-0838, 719 So. 2d 1282, 1998 La. LEXIS 1599 (La. May 29, 1998), writ denied by La. 98-0836, 719 So. 2d 1282, 1998 La. LEXIS 1601 (La. May 29, 1998), writ denied sub nomine State ex rel. Ducros, La. 98-0837, 719 So. 2d 1282, 1998 La. LEXIS 1600 (La. May 29, 1998), writ denied sub nomine State ex rel. Denny, La. 98-0835, 719 So. 2d 1281, 1998 La. LEXIS 1602 (La. May 29, 1998), writ denied sub nomine State ex rel. Davis, La. 98-0834, 719 So. 2d 1281, 1998 La. LEXIS 1603 (La. May 29, 1998), writ denied sub nomine State ex rel. Curley, La. 98-0833, 719 So. 2d 1281, 1998 La. LEXIS 1604 (La. May 29, 1998), writ denied sub nomine State ex rel. Cammon, La. 98-0832, 719 So. 2d 1281, 1998 La. LEXIS 1605 (La. May 29, 1998).

A criminal complain for non-support is based upon a quasi-criminal statute and, accordingly, there is no concurrent jurisdiction between a criminal non-support action and a civil court support proceeding. State v. St. Pierre, 507 So. 2d 837, 1987 La. App. LEXIS 9463 (May 1, 1987), affirmed in part and vacated in part by 515 So. 2d 769, 1987 La. LEXIS 10683 (La. 1987).

La. Const. art. V, § 10 grants the court of appeal jurisdiction over an adult appealing a criminal neglect of family conviction in violation of La. Rev. Stat. Ann. § 14:74 from the juvenile court. State v. Brooks, 465 So. 2d 61, 1985 La. App. LEXIS 8069 (Jan. 11, 1985).

State failed to prove that a father was guilty of criminal neglect of his daughter in violation of La. Rev. Stat. Ann. § 14:74 where there was no evidence that the child did not have the basic necessities of food, shelter, clothing, health, education, and comfort. State v. Brooks, 465 So. 2d 61, 1985 La. App. LEXIS 8069 (Jan. 11, 1985).

The contention of defendant upon being prosecuted for criminal neglect of family under La. Rev. Stat. Ann. § 14:74, the the criminal proceedings were improperly converted into a paternity hearing, was without merit; the court ruled that an element of the criminal charge was establishing defendant’s civil liability for supporting a minor child, which was accomplished by offering into evidence a document signed by defendant, entitled an “Act of Legitimation,” that served as a formal acknowledgment by defendant of the child. State v. Foss, 449 So. 2d 159, 1984 La. App. LEXIS 8638 (Apr. 6, 1984).

Pursuant to an amendment and reenactment of former La. Civ. Code Ann. art. 37 (now La. Civ. Code Ann. art. 29) providing that persons aged 18 were no longer minors, defendant was entitled to termination of the suspended sentence, probation, and support obligation that were imposed upon his conviction for criminal neglect of his daughter; because the daughter had turned 18, defendant was no longer responsible for her support and it was no longer within the trial court’s discretion to continue the probation, suspended sentence, or support obligation. State v. Jordan, 283 So. 2d 223, 1973 La. LEXIS 6683 (Sept. 24, 1973).

A conviction for willful nonsupport of a wife and child under La. Rev. Stat. Ann. § 14:74 was set aside because the trial court failed to consider the wife’s earnings in determining whether she was in necessitous circumstances within the meaning of the crime charged. State v. Breaux, 227 LA. 417, 79 So. 2d 502, 1955 La. LEXIS 1259 (Mar. 21, 1955).

La. Rev. Stat. Ann. § 14:74 might permit the introduction of evidence in the case of a legitimate child to prove an accused’s marriage to the child’s mother and his failure to disavow legitimacy timely, and in the case of an illegitimate child to establish that the child’s mother was unmarried and that the accused was responsible for its birth, but it did not permit the introduction of such proof to prosecute an alleged father for neglect of family when the interval in which a husband could contest the paternity of a child born in wedlock had elapsed, in contravention of La. Civ. Code Ann. art. 184 and former La. Civ. Code Ann. art. 191 (now La. Civ. Code Ann. art. 189). State v. Randall, 219 LA. 578, 53 So. 2d 689, 1951 La. LEXIS 903 (May 28, 1951).

•• Miscellaneous Offenses

••• General Overview. — It was not required that defendant be read his rights prior to a meeting with the district attorney to reach an agreement to pay support as an alternative to criminal proceedings for family neglect because the meeting was civil in nature. State v. Veal, 579 So. 2d 486, 1991 La. App. LEXIS 1026 (Apr. 30, 1991), writ of certiorari denied by 582 So. 2d 1308, 1991 La. LEXIS 2038 (La. 1991).

Trial court did not err in convicting defendant of intentional failure to support his minor child where the evidence showed that defendant was employed, was aware of the minor child, and the child was in need of support. State v. Jackson, 485 So. 2d 630, 1986 La. App. LEXIS 6343 (Mar. 12, 1986).

La. Rev. Stat. Ann. § 14:74 requires an intentional failure to comply with a support order as an element of the offense; an accused cannot be constitutionally convicted for failing to make support payments during a week when he did not have the financial means or ability to provide support. State Johnson, 412 So. 2d 602, 1982 La. LEXIS 10653 (Apr. 5, 1982).

Crime of criminal neglect of family regarding a child, a violation of La. Rev. Stat. Ann. § 14:74, contemplated the obligation of support of both legal and biological parents; hence, on a writ of review the court reversed the trial court ruling allowing evidence that defendant was not the child’s biological father, noting that defendant’s legal parentage of the child could be proved by showing that the child was born during defendant’s marriage to the child’s mother. State v. Manning, 390 So. 2d 494, 1980 La. LEXIS 9059 (Oct. 6, 1980), writ of certiorari denied by 451 U.S. 914, 101 S. Ct. 1988, 68 L. Ed. 2d 304, 1981 U.S. LEXIS 1750, 49 U.S.L.W. 3788 (1981), overruled by State v. Jones, 481 So. 2d 598, 1986 La. LEXIS 5481 (La. 1986).

Evidence was insufficient to support a father’s conviction for criminal neglect of his two minor children where the mother never asked for support or applied for food stamps, the mother harvested a crop of soybeans and sold it for $20,000, the mother paid off a $27,000 mortgage on the family farm with the proceeds of the crop sale and the sale of some cattle, the mother denied being destitute and admitted that she had 25 cattle she could sell if she needed cash, and the father paid the mother $331 two weeks before the charges were filed, because the record did not contain proof beyond a reasonable doubt that the mother and the children were destitute or in necessitous circumstances. State v. Guillot, 389 So. 2d 68, 1980 La. LEXIS 8760 (Oct. 6, 1980).

Because there was no civil obligation on the part of defendant to support the child, which was allegedly his son, a conviction for criminal neglect of family under La. Rev. Stat. Ann. § 14:74 was not sustainable. State v. Hubbard, 228 LA. 155, 81 So. 2d 844, 1955 La. LEXIS 1353 (June 30, 1955), overruled by State v. Anderson, 507 So. 2d 212, 1987 La. LEXIS 9227 (La. 1987).

Trial court erred in convicting purported father of criminal neglect of family in violation of La. Rev. Stat. Ann. § 14:74 because the purported father was married at the time that the unwed mother gave birth to the child; thus the child could not be lawfully acknowledged and the purported father had no legal obligation to support the child. State v. Sims, 220 LA. 532, 57 So. 2d 177, 1952 La. LEXIS 1104 (Jan. 14, 1952).

• Trials

•• Burdens of Proof

••• Prosecution. — The Civil presumption that the husband of the mother is the father of any child born or conceived during the marriage may not be used in a criminal prosecution to prove that the accused is a “parent” within the operation of La. Rev. Stat. Ann. § 14:74. State v. Jones, 481 So. 2d 598, 1986 La. LEXIS 5481 (Jan. 13, 1986).

•• Defendant’s Rights

••• Right to Confrontation. — In the prosecution of defendant for criminal neglect of family under La. Rev. Stat. Ann. § 14:74, defendant should have been advised under §§ 14:75, 14:75.1 and 14:75.2 (now La. Child. Code arts. 1353, 1354 and 1355, respectively) of his right to counsel, right to confrontation, and privilege against self-incrimination prior to entering into stipulation to pay monthly child support. State v. St. Pierre, 515 So. 2d 769, 1987 La. LEXIS 10683 (Nov. 30, 1987).

• Scienter

•• Specific Intent. — Under La. Rev. Stat. Ann. § 14:74(A) the defendant had to have had actual knowledge of his duty to pay based on the default judgment entered against him finding him to be the father of the child; without actual knowledge he did not have the specific intent required to be convicted of criminal neglect of family. State v. Bracy, 440 So. 2d 885, 1983 La. App. LEXIS 9474 (Oct. 24, 1983).

La. Rev. Stat. Ann. § 14:74 requires an intentional failure to comply with a support order as an element of the offense; an accused cannot be constitutionally convicted for failing to make support payments during a week when he did not have the financial means or ability to provide support. State Johnson, 412 So. 2d 602, 1982 La. LEXIS 10653 (Apr. 5, 1982).

• Sentencing

•• Alternatives

••• Probation

•••• General Overview. — Pursuant to an amendment and reenactment of former La. Civ. Code Ann. art. 37 (now La. Civ. Code Ann. art. 29) providing that persons aged 18 were no longer minors, defendant was entitled to termination of the suspended sentence, probation, and support obligation that were imposed upon his conviction for criminal neglect of his daughter; because the daughter had turned 18, defendant was no longer responsible for her support and it was no longer within the trial court’s discretion to continue the probation, suspended sentence, or support obligation. State v. Jordan, 283 So. 2d 223, 1973 La. LEXIS 6683 (Sept. 24, 1973).

•• Appeals

••• General Overview. — Appeal from a judgment of forfeiture in a case of criminal neglect of family must be taken to the criminal district court, as the charge of criminal neglect of family, La. Rev. Stat. Ann. § 14:74, provided that whoever committed the offense shall be fined not more than $500 or be imprisoned for not more than six months, or both, and may be placed on probation. State in Interest of Lombard, 605 So. 2d 1390, 1992 La. App. LEXIS 2763 (Sept. 29, 1992), vacated by, remanded by 613 So. 2d 626, 1993 La. LEXIS 72 (La. 1993).

FAMILY LAW

• Child Custody

•• Enforcement

••• General Overview. — Notwithstanding an order rendered during the course of a criminal proceeding for non-support brought pursuant to La. Rev. Stat. Ann. § 14:74, a father remained liable for past-due child support payments under La. Civ. Code Ann. art. 227 where he failed to file a rule seeking modification of the support decree based upon a change in circumstances. Collette v. Olivier, 309 So. 2d 894, 1975 La. App. LEXIS 4076 (Mar. 19, 1975).

• Child Support

•• Jurisdiction

••• General Overview. — A criminal complain for non-support is based upon a quasi-criminal statute and, accordingly, there is no concurrent jurisdiction between a criminal non-support action and a civil court support proceeding. State v. St. Pierre, 507 So. 2d 837, 1987 La. App. LEXIS 9463 (May 1, 1987), affirmed in part and vacated in part by 515 So. 2d 769, 1987 La. LEXIS 10683 (La. 1987).

•• Obligations

••• General Overview. — Where, in consolidated cases, a juvenile court, with the consent of the defendant parents, entered an order of support pursuant to former La. Rev. Stat. Ann. § 14:75 et seq. (now La. Child. Code art. 1353 et seq.), which provided for consent judgments in lieu of the imposition of punishment for criminal neglect of family, but the parents failed to pay the support so ordered, a court of appeal determined that, even though the parents had not been advised of their right to counsel before the orders entered, they were still bound by the orders, because the proceedings were quasi-civil in nature and the consent support orders had the effect of a civil contract between the parties and served the best interests of the children involved. State ex rel. Alexis, 706 So. 2d 1074, 1998 La. App. LEXIS 153 (Jan. 28, 1998), writ denied by, review denied by La. 98-0827, 720 So. 2d 340, 1998 La. LEXIS 1608 (La. May 29, 1998), writ denied by, review denied sub nomine State ex rel. Wilson, La. 98-0867, 720 So. 2d 333, 1998 La. LEXIS 1570 (La. May 29, 1998), writ denied by, review denied sub nomine State ex rel. Westbrook, La. 98-0866, 720 So. 2d 332, 1998 La. LEXIS 1571 (La. May 29, 1998), writ denied by, review denied sub nomine State ex rel. Sinegar, La. 98-0865, 720 So. 2d 332, 1998 La. LEXIS 1572 (La. May 29, 1998), writ denied by, review denied sub nomine State ex rel. Smith, La. 98-0864, 720 So. 2d 332, 1998 La. LEXIS 1573 (La. May 29, 1998), writ denied by, review denied sub nomine State ex rel. Shields, La. 98-0863, 720 So. 2d 332, 1998 La. LEXIS 1574 (La. May 29, 1998), writ denied by, review denied sub nomine State ex rel. Robair, La. 98-0862, 720 So. 2d 331, 1998 La. LEXIS 1575 (La. May 29, 1998), writ denied by, review denied sub nomine State ex rel. Reimonienq, La. 98-0861, 720 So. 2d 331, 1998 La. LEXIS 1576 (La. May 29, 1998), writ denied by, review denied sub nomine State ex rel. Pitt, La. 98-0860, 720 So. 2d 331, 1998 La. LEXIS 1577 (La. May 29, 1998), writ denied by, review denied sub nomine State ex rel. Nelson, La. 98-0859, 720 So. 2d 330, 1998 La. LEXIS 1578 (La. May 29, 1998), writ denied by, review denied sub nomine State ex rel. Morgan, La. 98-0858, 720 So. 2d 330, 1998 La. LEXIS 1579 (La. May 29, 1998), writ denied by, review denied sub nomine State ex rel. Mitchum, La. 98-0857, 720 So. 2d 330, 1998 La. LEXIS 1580 (La. May 29, 1998), writ denied by, review denied sub nomine State ex rel. Matthews, La. 98-0856, 720 So. 2d 329, 1998 La. LEXIS 1581 (La. May 29, 1998), writ denied by, review denied sub nomine State ex rel. Matthew, La. 98-0855, 720 So. 2d 329, 1998 La. LEXIS 1582 (La. May 29, 1998), writ denied by, review denied sub nomine State ex rel. Lewis, La. 98-0854, 720 So. 2d 329, 1998 La. LEXIS 1583 (La. May 29, 1998), writ denied sub nomine State ex rel. Leone, La. 98-0853, 719 So. 2d 1287, 1998 La. LEXIS 1584 (La. May 29, 1998), writ denied sub nomine State ex rel. Knox, La. 98-0852, 719 So. 2d 1287, 1998 La. LEXIS 1585 (La. May 29, 1998), writ denied by, review denied sub nomine State ex rel. Bourgeois, La. 98-0830, 720 So. 2d 340, 1998 La. LEXIS 1607 (La. May 29, 1998), writ denied by, review denied sub nomine State ex rel. Tapp, La. 98-0831, 720 So. 2d 341, 1998 La. LEXIS 1606 (La. May 29, 1998), writ denied sub nomine State ex rel. Kelly, La. 98-0851, 719 So. 2d 1286, 1998 La. LEXIS 1586 (La. May 29, 1998), writ denied sub nomine State ex rel. Jones, La. 98-0850, 719 So. 2d 1286, 1998 La. LEXIS 1587 (La. May 29, 1998), writ denied sub nomine State ex rel. Johnson, La. 98-0849, 719 So. 2d 1286, 1998 La. LEXIS 1588 (La. May 29, 1998), writ denied sub nomine State ex rel. Jackson, La. 98-0848, 719 So. 2d 1285, 1998 La. LEXIS 1589 (La. May 29, 1998), writ denied sub nomine State ex rel. Ivy, La. 98-0847, 719 So. 2d 1285, 1998 La. LEXIS 1590 (La. May 29, 1998), writ denied sub nomine State ex rel. Holmes, La. 98-0846, 719 So. 2d 1285, 1998 La. LEXIS 1591 (La. May 29, 1998), writ denied sub nomine State ex rel. Henry, La. 98-0845, 719 So. 2d 1284, 1998 La. LEXIS 1592 (La. May 29, 1998), writ denied sub nomine State ex rel. Harris, La. 98-0844, 719 So. 2d 1284, 1998 La. LEXIS 1593 (La. May 29, 1998), writ denied sub nomine State ex rel. Foster, La. 98-0842, 719 So. 2d 1284, 1998 La. LEXIS 1595 (La. May 29, 1998), writ denied sub nomine State ex rel. Green, La. 98-0843, 719 So. 2d 1284, 1998 La. LEXIS 1594 (La. May 29, 1998), writ denied sub nomine State ex rel. Fincher, La. 98-0841, 719 So. 2d 1283, 1998 La. LEXIS 1596 (La. May 29, 1998), writ denied sub nomine State ex rel. Fauria, La. 98-0840, 719 So. 2d 1283, 1998 La. LEXIS 1597 (La. May 29, 1998), writ denied sub nomine State ex rel. Ellis, La. 98-0839, 719 So. 2d 1283, 1998 La. LEXIS 1598 (La. May 29, 1998), writ denied sub nomine State ex rel. Dupard, La. 98-0838, 719 So. 2d 1282, 1998 La. LEXIS 1599 (La. May 29, 1998), writ denied by La. 98-0836, 719 So. 2d 1282, 1998 La. LEXIS 1601 (La. May 29, 1998), writ denied sub nomine State ex rel. Ducros, La. 98-0837, 719 So. 2d 1282, 1998 La. LEXIS 1600 (La. May 29, 1998), writ denied sub nomine State ex rel. Denny, La. 98-0835, 719 So. 2d 1281, 1998 La. LEXIS 1602 (La. May 29, 1998), writ denied sub nomine State ex rel. Davis, La. 98-0834, 719 So. 2d 1281, 1998 La. LEXIS 1603 (La. May 29, 1998), writ denied sub nomine State ex rel. Curley, La. 98-0833, 719 So. 2d 1281, 1998 La. LEXIS 1604 (La. May 29, 1998), writ denied sub nomine State ex rel. Cammon, La. 98-0832, 719 So. 2d 1281, 1998 La. LEXIS 1605 (La. May 29, 1998).

A father was properly granted an offset from arrearages of past due child support payments for two children, in a hearing upon the state’s deficiency judgment, because one of the children was clearly and convincingly proved not to be the father’s biological child. State re Brisco, 598 So. 2d 591, 1992 La. App. LEXIS 1094 (Apr. 14, 1992).

Under La. Rev. Stat. Ann. § 14:74, a child who had reached majority was no longer entitled to support and therefore the intent not to support the child could not be inferred; the defendant’s arrearages amount was therefore properly redetermined taking into consideration the dates the children reached majority. State v. Williams, 588 So. 2d 754, 1991 La. App. LEXIS 2773 (Oct. 29, 1991), writ of certiorari denied by 595 So. 2d 649, 1992 La. LEXIS 1286 (La. 1992).

Five year prescriptive period set forth in La. Civ. Code Ann. art. 3497.1 did not apply to the collection of a monetary sentence imposed against defendant who was found guilty of criminal neglect of family in violation of La. Rev. Stat. Ann. § 14:74. State v. Rondeno, 499 So. 2d 415, 1986 La. App. LEXIS 8338 (Nov. 24, 1986), writ of certiorari denied by 501 So. 2d 209, 1987 La. LEXIS 8402 (La. 1987).

Because there was no civil obligation on the part of defendant to support the child, which was allegedly his son, a conviction for criminal neglect of family under La. Rev. Stat. Ann. § 14:74 was not sustainable. State v. Hubbard, 228 LA. 155, 81 So. 2d 844, 1955 La. LEXIS 1353 (June 30, 1955), overruled by State v. Anderson, 507 So. 2d 212, 1987 La. LEXIS 9227 (La. 1987).

••• Enforcement

•••• General Overview. — Juvenile court found that the father was unable to provide support during the time of his incarceration, and therefore, the father lacked the requisite criminal intent to be liable for intentional nonsupport under La. Rev. Stat. Ann. § 14:74. State v. Jones, 618 So. 2d 560, 1993 La. App. LEXIS 1622 (Apr. 28, 1993).

The State failed to establish intentional nonsupport in violation of La. Rev. Stat. Ann. § 14:74 where defendant provided the spouse with half of the disability benefits received, half of the net proceeds of the sale of the family home, and, when he returned to work after a strike and recovery from an injury, approximately one-sixth of net monthly wages. State v. Moran, 400 So. 2d 1359, 1981 La. LEXIS 8595 (July 2, 1981).

• Family Protection & Welfare

•• Children

••• General Overview. — La. Const. art. V, § 10 grants the court of appeal jurisdiction over an adult appealing a criminal neglect of family conviction in violation of La. Rev. Stat. Ann. § 14:74 from the juvenile court. State v. Brooks, 465 So. 2d 61, 1985 La. App. LEXIS 8069 (Jan. 11, 1985).

State failed to prove that a father was guilty of criminal neglect of his daughter in violation of La. Rev. Stat. Ann. § 14:74 where there was no evidence that the child did not have the basic necessities of food, shelter, clothing, health, education, and comfort. State v. Brooks, 465 So. 2d 61, 1985 La. App. LEXIS 8069 (Jan. 11, 1985).

• Parental Duties & Rights

•• General Overview. — It was not required that defendant be read his rights prior to a meeting with the district attorney to reach an agreement to pay support as an alternative to criminal proceedings for family neglect because the meeting was civil in nature. State v. Veal, 579 So. 2d 486, 1991 La. App. LEXIS 1026 (Apr. 30, 1991), writ of certiorari denied by 582 So. 2d 1308, 1991 La. LEXIS 2038 (La. 1991).

•• Duties

••• Support of Children. — La. Rev. Stat. Ann. § 14:74 requires an intentional failure to comply with a support order as an element of the offense; an accused cannot be constitutionally convicted for failing to make support payments during a week when he did not have the financial means or ability to provide support. State Johnson, 412 So. 2d 602, 1982 La. LEXIS 10653 (Apr. 5, 1982).

Crime of criminal neglect of family regarding a child, a violation of La. Rev. Stat. Ann. § 14:74, contemplated the obligation of support of both legal and biological parents; hence, on a writ of review the court reversed the trial court ruling allowing evidence that defendant was not the child’s biological father, noting that defendant’s legal parentage of the child could be proved by showing that the child was born during defendant’s marriage to the child’s mother. State v. Manning, 390 So. 2d 494, 1980 La. LEXIS 9059 (Oct. 6, 1980), writ of certiorari denied by 451 U.S. 914, 101 S. Ct. 1988, 68 L. Ed. 2d 304, 1981 U.S. LEXIS 1750, 49 U.S.L.W. 3788 (1981), overruled by State v. Jones, 481 So. 2d 598, 1986 La. LEXIS 5481 (La. 1986).

Evidence was insufficient to support a father’s conviction for criminal neglect of his two minor children where the mother never asked for support or applied for food stamps, the mother harvested a crop of soybeans and sold it for $20,000, the mother paid off a $27,000 mortgage on the family farm with the proceeds of the crop sale and the sale of some cattle, the mother denied being destitute and admitted that she had 25 cattle she could sell if she needed cash, and the father paid the mother $331 two weeks before the charges were filed, because the record did not contain proof beyond a reasonable doubt that the mother and the children were destitute or in necessitous circumstances. State v. Guillot, 389 So. 2d 68, 1980 La. LEXIS 8760 (Oct. 6, 1980).

Defendant’s conviction for neglect of family based on his failure to support his alleged illegitimate child was set aside, because the State failed to prove that defendant had acknowledged the child or that he was the child’s father. State v. Jones, 220 LA. 381, 56 So. 2d 724, 1951 La. LEXIS 999 (Dec. 10, 1951).

•• Emancipation of Minors. — Pursuant to an amendment and reenactment of former La. Civ. Code Ann. art. 37 (now La. Civ. Code Ann. art. 29) providing that persons aged 18 were no longer minors, defendant was entitled to termination of the suspended sentence, probation, and support obligation that were imposed upon his conviction for criminal neglect of his daughter; because the daughter had turned 18, defendant was no longer responsible for her support and it was no longer within the trial court’s discretion to continue the probation, suspended sentence, or support obligation. State v. Jordan, 283 So. 2d 223, 1973 La. LEXIS 6683 (Sept. 24, 1973).

•• Nonmarital Children

••• General Overview. — 1952 La. Acts 368 did not altered the paternity requirement for establishing criminal neglect of family; thus, defendant could not be convicted for willfully neglecting to provide for the support of his alleged illegitimate children where paternity had not been established either by legal acknowledgment or by civil judgment. State v. Mack, 224 LA. 886, 71 So. 2d 315, 1954 La. LEXIS 1158 (Feb. 15, 1954).

Trial court erred in convicting purported father of criminal neglect of family in violation of La. Rev. Stat. Ann. § 14:74 because the purported father was married at the time that the unwed mother gave birth to the child; thus the child could not be lawfully acknowledged and the purported father had no legal obligation to support the child. State v. Sims, 220 LA. 532, 57 So. 2d 177, 1952 La. LEXIS 1104 (Jan. 14, 1952).

• Paternity & Surrogacy

•• General Overview. — The Civil presumption that the husband of the mother is the father of any child born or conceived during the marriage may not be used in a criminal prosecution to prove that the accused is a “parent” within the operation of La. Rev. Stat. Ann. § 14:74. State v. Jones, 481 So. 2d 598, 1986 La. LEXIS 5481 (Jan. 13, 1986).

The contention of defendant upon being prosecuted for criminal neglect of family under La. Rev. Stat. Ann. § 14:74, the the criminal proceedings were improperly converted into a paternity hearing, was without merit; the court ruled that an element of the criminal charge was establishing defendant’s civil liability for supporting a minor child, which was accomplished by offering into evidence a document signed by defendant, entitled an “Act of Legitimation,” that served as a formal acknowledgment by defendant of the child. State v. Foss, 449 So. 2d 159, 1984 La. App. LEXIS 8638 (Apr. 6, 1984).

La. Rev. Stat. Ann. § 14:74 might permit the introduction of evidence in the case of a legitimate child to prove an accused’s marriage to the child’s mother and his failure to disavow legitimacy timely, and in the case of an illegitimate child to establish that the child’s mother was unmarried and that the accused was responsible for its birth, but it did not permit the introduction of such proof to prosecute an alleged father for neglect of family when the interval in which a husband could contest the paternity of a child born in wedlock had elapsed, in contravention of La. Civ. Code Ann. art. 184 and former La. Civ. Code Ann. art. 191 (now La. Civ. Code Ann. art. 189). State v. Randall, 219 LA. 578, 53 So. 2d 689, 1951 La. LEXIS 903 (May 28, 1951).

GOVERNMENTS

• Legislation

•• Statutes of Limitations

••• General Overview. — Husband who made partial child support payments pursuant to a criminal judgment, without any five-year lapse, could not claim prescription to the wife’s civil action to make executory arrearages due under the judgment of divorce. Laborde v. Laborde, 599 So. 2d 475, 1992 La. App. LEXIS 1561 (May 20, 1992), writ of certiorari denied by 604 So. 2d 1307, 1992 La. LEXIS 2933 (La. 1992).

••• Time Limitations. — Five year prescriptive period set forth in La. Civ. Code Ann. art. 3497.1 did not apply to the collection of a monetary sentence imposed against defendant who was found guilty of criminal neglect of family in violation of La. Rev. Stat. Ann. § 14:74. State v. Rondeno, 499 So. 2d 415, 1986 La. App. LEXIS 8338 (Nov. 24, 1986), writ of certiorari denied by 501 So. 2d 209, 1987 La. LEXIS 8402 (La. 1987).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Court of city with population under 10,000 has civil jurisdiction when object is $1,500 or less, criminal jurisdiction where offense charged is not punishable by hard labor, and jurisdiction over criminal negligence of family cases when acting as a juvenile court., OPINION No. 78-1397, La. Atty. Gen. Op. No. 1978-1397; 1978 La. AG LEXIS 183.

Court of city with population under 10,000 has civil jurisdiction when object is $1,500 or less, criminal jurisdiction where offense charged is not punishable by hard labor, and jurisdiction over criminal negligence of family cases when acting as a juvenile court., OPINION No. 78-1398, La. Atty. Gen. Op. No. 1978-1398; 1978 La. AG LEXIS 184.

R.S. 13:1578.1 deals with status offenders only by negative implication, in that it allows only juveniles charged with committing a delinquent act to be detained in a detention facility. Therefore, the only restriction place on a law enforcement agency when dealing with status offenders is that, as a general rule, such juvenile may not be place in detention facilities, OPINION No. 78-180, La. Atty. Gen. Op. No. 1978-180; 1978 La. AG LEXIS 236.

Although Juvenile Detention Home has no authority to consent to emergency surgery on a juvenile, a licensed physician and/or the juvenile may consent to emergency surgery. A minor female may consent to performance of a pregnancy test. A Detention Home is not obligated to inform parents of the performance of a pregnancy test. The Juvenile Records of a Detention Home should be retained and destroyed pursuant to the provisions of C.J.P. art.124-126 C.J.P. Arts. 124, 125, 126; R.S. 40:1095 R.S. 40:1095(c); R.S. 40:1299.50 et. seq R.S. 40:1299.53; R.S. 44:36.OPINION No. 83-879, La. Atty. Gen. Op. No. 1983-879; 1983 La. AG LEXIS 170.

Records which do not have to be kept for all times may be destroyed after six years: juvenile records must be kept until the court orders their destruction according to C.J.P. 124 et. seq., OPINION No. 83-174, La. Atty. Gen. Op. No. 1983-174; 1983 La. AG LEXIS 660.

C.J.P. Art. 126, OPINION No. 85-466, La. Atty. Gen. Op. No. 1985-466; 1985 La. AG LEXIS 411.

R.S. 14:75, OPINION No. 86-771, La. Atty. Gen. Op. No. 1986-771; 1986 La. AG LEXIS 246.

On its own motion and under its juvenile jurisdiction, a court can order the destruction of reports or records of matters after a contradictory hearing with the district attorney and after five years since the records have been closed in matters concerning criminal neglect of family under R.S. 14:74, or after ten years since the records have been closed concerning any other matter under its juvenile jurisdiction., OPINION No. 87-563, La. Atty. Gen. Op. No. 1987-563; 1987 La. AG LEXIS 237.

A school board must dismiss a permanent teacher upon a final conviction of such teacher or any other employee if convicted or pleads nolo contendere to any crime listed in R.S. 15:587.1(c) except R.S. 14:74 even if the individual was employed prior to the effective date of the act., OPINION NUMBER 94-240, La. Atty. Gen. Op. No. 1994-240; 1994 La. AG LEXIS 321.

School teacher properly dismissed from employment after entering plea of nolo contendere to the charge of prostitution., OPINION No. 95-259, La. Atty. Gen. Op. No. 1995-259; 1995 La. AG LEXIS 205.

It is the opinion of this office that the requirements of due process are met when the Department of Social Services has given the obligor notice of child support delinquency and of the intent to suspend his license(s). Additionally, the due process requirements are met when the obligor has been given opportunity (i.e., the obligor may file a written objection within twenty (20) days following receipt of the notice of child support delinquency) to file and has filed a timely objection requesting an administrative hearing. See La.R.S. 9:315.41; La.R.S. 9:315.42; La.R.S. 9:315.43. When the department receives a timely written objection, it is then legally mandated to conduct a hearing for the sole purpose of determining whether the obligor is in compliance., Opinion Number 03-0243, 2003 La. AG LEXIS 310.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Charted Territory: The Louisiana Experience With the Uniform Child Custody Jurisdiction Act. 44 La. L. Rev. 19 (September, 1983).

Symposium: Family Law: Stepparents’ Responsibility of Support. 44 La. L. Rev. 1753 (July, 1984).

Article: Louisiana Constitution Law. 46 La. L. Rev. 535 (January, 1986).

Family Law Symposium: Louisiana’s Child Support Guidelines: A Preliminary Analysis. 50 La. L. Rev. 1057 (May, 1990).

Article: Louisiana Family Law. 52 La. L. Rev. 607 (January, 1992).

Comment: Article 613 of the Louisiana Children’s Code: Child Abuse Investigations in the Twilight of the Fourth Amendment. 55 La. L. Rev. 361 (November, 1994).

Successions and Donations: A Symposium: Protecting the Child from Disinheritance: Must Louisiana Stand Alone? 57 La. L. Rev. 1 (Fall, 1996).

Comment: Presumptions in the Criminal Law of Louisiana. 52 Tul. L. Rev. 793 (June, 1978).

§ 74.1. Right of action.

The provisions of Art. 242 of the Louisiana Revised Civil Code of 1870 shall not apply to any proceeding brought under the provisions of R.S. 14:74. (Added by Acts 1954, No. 298, § 1.)

§ 75. Failure to pay child support obligation.

A. This law may be cited as the “Deadbeat Parents Punishment Act of Louisiana.”

B. It shall be unlawful for any obligor to intentionally fail to pay a support obligation for any child who resides in the state of Louisiana, if such obligation has remained unpaid for a period longer than six months or is greater than two thousand five hundred dollars.

C. (1) For a first offense, the penalty for failure to pay a legal child support obligation shall be a fine of not more than five hundred dollars or imprisonment for not more than six months, or both.

(2) For a second or subsequent offense, the penalty for failure to pay a legal child support obligation shall be a fine of not more than twenty-five hundred dollars or imprisonment with or without hard labor for not more than two years, or both.

(3) Upon a conviction under this statute, the court shall order restitution in an amount equal to the total unpaid support obligation as it exists at the time of sentencing.

(4) In any case in which restitution is made prior to the time of sentencing, except for a second or subsequent offense, the court may suspend all or any portion of the imposition or execution of the sentence otherwise required in this Subsection.

(5) The penalty for failure to pay a legal child support obligation when the amount of the arrearage is more than fifteen thousand dollars and the obligation has been outstanding for at least one year shall be a fine of not more than twenty-five hundred dollars, or imprisonment with or without hard labor for not more than two years, or both.

D. With respect to an offense under this Section, an action may be prosecuted in a judicial district court in this state in which any child who is the subject of the support obligation involved resided during a period during which an obligor failed to meet that support obligation; or the judicial district in which the obligor resided during a period described in Subsection B of this Section; or any other judicial district with jurisdiction otherwise provided for by law.

E. As used in this Section, the following terms mean:

(1) “Obligor” means any person who has been ordered to pay a support obligation in accordance with law.

(2) “Support obligation” means any amount determined by a court order or an order of an administrative process pursuant to the law of the state of Louisiana to be due from a person for the support and maintenance of a child or children.

F. It shall be an affirmative defense to any charge under this Section that the obligor was financially unable to pay the support obligation during and after the period that he failed to pay as ordered by the court. (Acts 2004, No. 801, § 1, eff. Aug. 15, 2004; Acts 2008, No. 336, § 1, eff. Aug. 15, 2008; Acts 2010, No. 689, § 2, eff. June 29, 2010.)

Editor’s Notes. — § 75 previously repealed by Acts 1993 No. 442, § 4.

2010 Amendments. — The 2010 amendment by No. 689, substituted “period longer than six months or is greater than two thousand five hundred dollars” for “period longer than one year or is greater than five thousand dollars” in (B); and added “except for a second or subsequent offense” in (C)(4).

2008 Amendments. — Acts 2008, No. 336, § 1, effective August 15, 2008, added (C)(5).

CROSS REFERENCES

Louisiana Law. — Sentence defined; pronouncing and recording of sentence; certification of conviction, see La. C.Cr.P. Art. 871.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Louisiana Family Law. 52 La. L. Rev. 607 (January, 1992).

§ 75.1. [Repealed.]

Repealed by Acts 1993, No. 442, § 4, effective June 9, 1993.

§ 75.2. [Repealed.]

Repealed by Acts 1993, No. 442, § 4, effective June 9, 1993.

SUBPART B. SEX OFFENSES AFFECTING THE FAMILY.

§ 76. Bigamy.

Bigamy is the marriage to another person by a person already married and having a husband or wife living; or the habitual cohabitation, in this state, with such second husband or wife, regardless of the place where the marriage was celebrated.

The provisions of this article shall not extend:

(1) To any person whose former husband or wife has been absent, at the time of the second marriage, for five successive years without being known to such person, within that time, to be living; or

(2) To any person whose former marriage has been annulled or dissolved at the time of the second marriage, by the judgment of a competent court; or

(3) To any person who has, at the time of the second marriage, a reasonable and honest belief that his or her former husband or wife is dead, or that a valid divorce or annulment has been secured, or that his or her former marriage was invalid.

Whoever commits the crime of bigamy shall be fined not more than one thousand dollars, or imprisoned, with or without hard labor, for not more than five years, or both.

§ 77. Abetting in bigamy.

Abetting in bigamy is the marriage of an unmarried person to the husband or wife of another, with knowledge of the fact that the party is married and without a reasonable and honest belief that such party is divorced or his marriage annulled, or that the party’s husband or wife is dead.

Whoever commits the crime of abetting in bigamy shall be fined not more than one thousand dollars, or imprisoned, with or without hard labor, for not more than five years, or both.

§ 78. Incest.

A. Incest is the marriage to, or sexual intercourse with, any ascendant or descendant, brother or sister, uncle or niece, aunt or nephew, with knowledge of their relationship.

B. The relationship must be by consanguinity, but it is immaterial whether the parties to the act are related to one another by the whole or half blood.

C. This Section shall not apply where one, not a resident of this state at the time of the celebration of his marriage, shall have contracted a marriage lawful at the place of celebration and shall thereafter have removed to this state.

D. (1) Whoever commits incest, where the crime is between an ascendant and descendant, or between brother and sister, shall be imprisoned at hard labor for not more than fifteen years.

(2) Whoever commits incest, where the crime is between uncle and niece, or aunt and nephew, shall be fined not more than one thousand dollars, or imprisoned, with or without hard labor, for not more than five years, or both. (Acts 1985, No. 706, § 1; Acts 2004, No. 26, § 8, eff. Aug. 15, 2004.)

2004 Amendments. — Acts 2004, No. 26, § 8, effective August 15, 2004, deleted “legitimate or illegitimate” following “the parties to the act are” in (B).

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 9:362.

Definitions, see La. R.S. 15:536.

Sentencing of sexual offenders; serial sexual offenders, see La. R.S. 15:537.

Conditions of probation, parole, and suspension or diminution of sentence, see La. R.S. 15:538.

Definitions, see La. R.S. 15:541.

Diminution of sentence for good behavior, see La. R.S. 15:571.3.

Provision of information to protect children, see La. R.S. 15:587.1.

Definitions, see La. R.S. 24:932.

Basic rights for victim and witness, see La. R.S. 46:1844.

Time limitation for certain sex offenses, see La. C.Cr.P. Art. 571.1.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Domestic Offenses

•••• General Overview. — Twenty-four year sentence for convictions for incest in violation of in violation of La. Rev. Stat. Ann. § 14:78 was not excessive where the perpetrator sexually abused his two daughters over a period of years and simultaneously held himself out in the community as a Christian minister. State v. Gaver, 563 So. 2d 1287, 1990 La. App. LEXIS 1627 (June 27, 1990).

“Sexual intercourse” as set out in La. Rev. Stat. Ann. § 14:78 indicated both vaginal and anal intercourse, and, even assuming that anal intercourse was not prohibited by § 14:78, evidence about it was admissible because both types of intercourse occurred in an incident about which the victim testified, and the victim’s testimony about anal intercourse was properly admitted as part of the res gestae. State v. Butters, 527 So. 2d 1023, 1988 La. App. LEXIS 1186 (May 17, 1988).

In a prosecution of a father for incest, a trial court’s jury instruction on sexual intercourse was proper given that it was patterned after the rape statute, La. Rev. Stat. Ann. § 14:41(B), and reflected a dictionary definition of intercourse, and, even assuming error in the instruction, the defendant was not prejudiced. State v. Butters, 527 So. 2d 1023, 1988 La. App. LEXIS 1186 (May 17, 1988).

Given that a rational trier of fact, viewing the evidence in the light most favorable to the prosecution, could have concluded that the State proved beyond a reasonable doubt that a defendant was guilty of incest with his daughter, the evidence was sufficient for conviction. State v. Butters, 527 So. 2d 1023, 1988 La. App. LEXIS 1186 (May 17, 1988).

Defendant was properly convicted of committing incest with his 12 year old daughter; sufficient evidence supported the conviction, and the sentence imposed was within the sentencing guidelines. State v. Forman, 466 So. 2d 747, 1985 La. App. LEXIS 9339 (Mar. 12, 1985).

•• Sex Crimes

••• Sexual Assault

•••• General Overview. — Defendant’s motion to quash a bill of information charging him with aggravated incest for having intercourse with his 16-year-old adopted sister was denied because La. Rev. Stat. Ann. § 14:78.1 was not unconstitutionally vague on its face for not containing the element of consanguinity found in the incest statute, La. Rev. Stat. Ann. § 14:78. State v. Whitt, 684 So. 2d 1075, 1996 La. App. LEXIS 2981 (Dec. 11, 1996).

Trial court that permitted a physician to testify without regard to defendant’s physician/patient privilege properly admitted the evidence because defendant was charged with incest, which clearly involved the abuse of a child. State v. Fanguy, 643 So. 2d 860, 1994 La. App. LEXIS 2652 (Oct. 5, 1994), writ of certiorari denied by La. 94-2726, 653 So. 2d 563, 1995 La. LEXIS 1065 (La. Apr. 21, 1995).

Testimony of a victim was sufficient to establish any and all elements of the crime of rape, and the same held true in cases of incest; thus, even though the testimony of a witness was inadmissible hearsay, it was merely cumulative in light of the victim’s testimony and was harmless beyond a reasonable doubt. State v. Fanguy, 643 So. 2d 860, 1994 La. App. LEXIS 2652 (Oct. 5, 1994), writ of certiorari denied by La. 94-2726, 653 So. 2d 563, 1995 La. LEXIS 1065 (La. Apr. 21, 1995).

Evidence was sufficient to convict defendant of incest under La. Rev. Stat. Ann. § 14:78(A), where defendant’s 12-year-old daughter testified that defendant had sexual relations with her, and where the daughter’s certified hospital records, which showed that the daughter had sexual intercourse and vaginitis, corroborated the daughter’s testimony. State v. Jeansonne, 580 So. 2d 1010, 1991 La. App. LEXIS 1359 (May 22, 1991), writ of certiorari denied by 584 So. 2d 1170, 1991 La. LEXIS 2468 (La. 1991).

Twenty-four year sentence for convictions for incest in violation of in violation of La. Rev. Stat. Ann. § 14:78 was not excessive where the perpetrator sexually abused his two daughters over a period of years and simultaneously held himself out in the community as a Christian minister. State v. Gaver, 563 So. 2d 1287, 1990 La. App. LEXIS 1627 (June 27, 1990).

“Sexual intercourse” as set out in La. Rev. Stat. Ann. § 14:78 indicated both vaginal and anal intercourse, and, even assuming that anal intercourse was not prohibited by § 14:78, evidence about it was admissible because both types of intercourse occurred in an incident about which the victim testified, and the victim’s testimony about anal intercourse was properly admitted as part of the res gestae. State v. Butters, 527 So. 2d 1023, 1988 La. App. LEXIS 1186 (May 17, 1988).

In a prosecution of a father for incest, a trial court’s jury instruction on sexual intercourse was proper given that it was patterned after the rape statute, La. Rev. Stat. Ann. § 14:41(B), and reflected a dictionary definition of intercourse, and, even assuming error in the instruction, the defendant was not prejudiced. State v. Butters, 527 So. 2d 1023, 1988 La. App. LEXIS 1186 (May 17, 1988).

Considering the circumstances of a father’s incest with his 11-year-old daughter and the reasons for sentencing given by a trial court, the imposition of the maximum sentence of 15 years at hard labor under La. Rev. Stat. Ann. § 14:78(D)(1) was not excessive and was not an abuse of discretion by the trial court. State v. Butters, 527 So. 2d 1023, 1988 La. App. LEXIS 1186 (May 17, 1988).

Evidence was sufficient to conclude that defendant had sexual intercourse with his daughter and, where defendant never denied paternity of the child, his argument that the evidence was insufficient to convict him of incest was without merit. State v. Matthews, 517 So. 2d 1064, 1987 La. App. LEXIS 10342 (Oct. 7, 1987).

Defendant’s conduct and criminal history justified the imposition of the maximum statutory sentences on defendant’s conviction for two counts of incest with defendant’s daughter. State v. Patrick, 1987 La. App. LEXIS 10095 (Sept. 23, 1987).

Evidence was sufficient where defendant’s conviction for incest with his daughter did not rest solely on the victim’s testimony or on circumstantial evidence, but rather her sister testified that the victim had been naked in defendant’s bed, others corroborated that she routinely slept with him, the victim became pregnant before she was removed from her father’s house, defendant relegated his family to the downstairs area of his home and erected a barrier to the upstairs area which he admitted to others he shared with the victim, expert witnesses said the victim exhibited behavioral characteristics and her child exhibited genetic characteristics that were consistent with defendant’s having had intercourse with the victim, and a family friend asserted that defendant attempted to suborn him into admitting he fathered the child. State v. Patrick, 1987 La. App. LEXIS 10095 (Sept. 23, 1987).

• Jury Instructions

•• Particular Instructions

••• General Overview. — In a prosecution of a father for incest, a trial court’s jury instruction on sexual intercourse was proper given that it was patterned after the rape statute, La. Rev. Stat. Ann. § 14:41(B), and reflected a dictionary definition of intercourse, and, even assuming error in the instruction, the defendant was not prejudiced. State v. Butters, 527 So. 2d 1023, 1988 La. App. LEXIS 1186 (May 17, 1988).

• Sentencing

•• Guidelines

••• General Overview. — Considering the circumstances of a father’s incest with his 11-year-old daughter and the reasons for sentencing given by a trial court, the imposition of the maximum sentence of 15 years at hard labor under La. Rev. Stat. Ann. § 14:78(D)(1) was not excessive and was not an abuse of discretion by the trial court. State v. Butters, 527 So. 2d 1023, 1988 La. App. LEXIS 1186 (May 17, 1988).

•• Ranges. — Defendant’s conduct and criminal history justified the imposition of the maximum statutory sentences on defendant’s conviction for two counts of incest with defendant’s daughter. State v. Patrick, 1987 La. App. LEXIS 10095 (Sept. 23, 1987).

Evidence was sufficient where defendant’s conviction for incest with his daughter did not rest solely on the victim’s testimony or on circumstantial evidence, but rather her sister testified that the victim had been naked in defendant’s bed, others corroborated that she routinely slept with him, the victim became pregnant before she was removed from her father’s house, defendant relegated his family to the downstairs area of his home and erected a barrier to the upstairs area which he admitted to others he shared with the victim, expert witnesses said the victim exhibited behavioral characteristics and her child exhibited genetic characteristics that were consistent with defendant’s having had intercourse with the victim, and a family friend asserted that defendant attempted to suborn him into admitting he fathered the child. State v. Patrick, 1987 La. App. LEXIS 10095 (Sept. 23, 1987).

EVIDENCE

• Hearsay

•• Exceptions

••• General Overview. — Testimony of a victim was sufficient to establish any and all elements of the crime of rape, and the same held true in cases of incest; thus, even though the testimony of a witness was inadmissible hearsay, it was merely cumulative in light of the victim’s testimony and was harmless beyond a reasonable doubt. State v. Fanguy, 643 So. 2d 860, 1994 La. App. LEXIS 2652 (Oct. 5, 1994), writ of certiorari denied by La. 94-2726, 653 So. 2d 563, 1995 La. LEXIS 1065 (La. Apr. 21, 1995).

••• Medical Diagnosis & Treatment. — “Sexual intercourse” as set out in La. Rev. Stat. Ann. § 14:78 indicated both vaginal and anal intercourse, and, even assuming that anal intercourse was not prohibited by § 14:78, evidence about it was admissible because both types of intercourse occurred in an incident about which the victim testified, and the victim’s testimony about anal intercourse was properly admitted as part of the res gestae. State v. Butters, 527 So. 2d 1023, 1988 La. App. LEXIS 1186 (May 17, 1988).

••• Statements of Child Abuse. — Evidence was sufficient to convict defendant of incest under La. Rev. Stat. Ann. § 14:78(A), where defendant’s 12-year-old daughter testified that defendant had sexual relations with her, and where the daughter’s certified hospital records, which showed that the daughter had sexual intercourse and vaginitis, corroborated the daughter’s testimony. State v. Jeansonne, 580 So. 2d 1010, 1991 La. App. LEXIS 1359 (May 22, 1991), writ of certiorari denied by 584 So. 2d 1170, 1991 La. LEXIS 2468 (La. 1991).

• Privileges

•• Doctor-Patient Privilege. — Trial court that permitted a physician to testify without regard to defendant’s physician/patient privilege properly admitted the evidence because defendant was charged with incest, which clearly involved the abuse of a child. State v. Fanguy, 643 So. 2d 860, 1994 La. App. LEXIS 2652 (Oct. 5, 1994), writ of certiorari denied by La. 94-2726, 653 So. 2d 563, 1995 La. LEXIS 1065 (La. Apr. 21, 1995).

• Procedural Considerations

•• Weight & Sufficiency. — Given that a rational trier of fact, viewing the evidence in the light most favorable to the prosecution, could have concluded that the State proved beyond a reasonable doubt that a defendant was guilty of incest with his daughter, the evidence was sufficient for conviction. State v. Butters, 527 So. 2d 1023, 1988 La. App. LEXIS 1186 (May 17, 1988).

§ 78.1. Aggravated incest.

A. Aggravated incest is the engaging in any prohibited act enumerated in Subsection B with a person who is under eighteen years of age and who is known to the offender to be related to the offender as any of the following biological, step, or adoptive relatives: child, grandchild of any degree, brother, sister, half-brother, half-sister, uncle, aunt, nephew, or niece.

B. The following are prohibited acts under this Section:

(1) Sexual intercourse, sexual battery, second degree sexual battery, carnal knowledge of a juvenile, indecent behavior with juveniles, pornography involving juveniles, molestation of a juvenile or a person with a physical or mental disability, crime against nature, cruelty to juveniles, parent enticing a child into prostitution, or any other involvement of a child in sexual activity constituting a crime under the laws of this state.

(2) Any lewd fondling or touching of the person of either the child or the offender, done or submitted to with the intent to arouse or to satisfy the sexual desires of either the child, the offender, or both.

C. Consent is not a defense under this Section.

D. (1) A person convicted of aggravated incest shall be fined an amount not to exceed fifty thousand dollars, or imprisoned, with or without hard labor, for a term not less than five years nor more than twenty years, or both.

(2) Whoever commits the crime of aggravated incest on a victim under the age of thirteen years when the offender is seventeen years of age or older shall be punished by imprisonment at hard labor for not less than twenty-five years nor more than ninety-nine years. At least twenty-five years of the sentence imposed shall be served without benefit of parole, probation, or suspension of sentence.

(3) Upon completion of the term of imprisonment imposed in accordance with Paragraph (2) of this Subsection, the offender shall be monitored by the Department of Public Safety and Corrections through the use of electronic monitoring equipment for the remainder of his natural life.

(4) Unless it is determined by the Department of Public Safety and Corrections, pursuant to rules adopted in accordance with the provisions of this Subsection, that a sexual offender is unable to pay all or any portion of such costs, each sexual offender to be electronically monitored shall pay the cost of such monitoring.

(5) The costs attributable to the electronic monitoring of an offender who has been determined unable to pay shall be borne by the department if, and only to, the degree that sufficient funds are made available for such purpose whether by appropriation of state funds or from any other source.

(6) The Department of Public Safety and Corrections shall develop, adopt, and promulgate rules in the manner provided in the Administrative Procedure Act that provide for the payment of such costs. Such rules shall contain specific guidelines which shall be used to determine the ability of the offender to pay the required costs and shall establish the reasonable costs to be charged. Such rules may provide for a sliding scale of payment so that an offender who is able to pay a portion, but not all, of such costs may be required to pay such portion.

E. (1) In addition to any sentence imposed under Subsection D, the court shall, after determining the financial resources and future ability of the offender to pay, require the offender, if able, to pay the victim’s reasonable costs of counseling that result from the offense.

(2) The amount, method, and time of payment shall be determined by the court either by ordering that documentation of the offender’s financial resources and future ability to pay restitution and of the victim’s pecuniary loss submitted by the victim be included in the presentence investigation and report, or the court may receive evidence of the offender’s ability to pay and the victim’s loss at the time of sentencing.

(3) The court may provide for payment to a victim up to but not in excess of the pecuniary loss caused by the offense. The offender may assert any defense that he could raise in a civil action for the loss sought to be compensated by the restitution order. (Acts 1993, No. 525, § 1, eff. June 10, 1993; Acts 2004, No. 648, § 1, eff. Aug. 15, 2004; Acts 2004, No. 676, § 1, eff. Aug. 15, 2004; Acts 2006, No. 325, § 2, eff. Aug. 15, 2006; Acts 2008, No. 33, § 1, eff. Aug. 15, 2008.)

LSLI Session 2011 Regular Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “molestation of a juvenile or a person with a physical or mental disability” for “molestation of a juvenile” in (B)(1). See Acts 2011, No. 67, § 3.

2008 Amendments. — Acts 2008, No. 33, § 1, effective August 15, 2008, substituted “ninety-nine years” for “life imprisonment” in (D)(2).

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute made a spelling correction in (D)(4), as amended by Acts 2006, No. 325, § 1.

2006 Amendments. — Acts 2006, No. 325, § 2, effective August 15, 2006, added (D)(2)-(6).

2004 Amendments. — Acts 2004, No. 676, § 1, effective August 15, 2004, substituted “second degree” for “aggravated” in (B)(1).

Acts 2004, No. 648, § 1, effective August 15, 2004, substituted “Consent is not a defense under this Section” for “Consent is a defense under this Section to aggravated incest with or upon a stepson or stepdaughter unless the victim is less than eighteen years of age” in (C).

Quoted Statutory Material. — Acts 2006, No. 325, § 1, provides that “The Louisiana Legislature has long recognized the need to protect our most innocent and defenseless citizens and has enacted statutory provisions to protect children from sexual offenders and predators. Louisiana has some of the strictest penalties for sex offense violations and some of the most extensive provisions for sexual offender and sexual predator registration and notification in the United States. The Louisiana Legislature recognizes the tragedy associated with the story of Jessica Lunsford who at the age of nine was abducted, abused, and murdered by a convicted sexual offender. Motivated by the tragedy associated with Jessica Lunsford, the Florida Legislature enacted the Jessica Lunsford Act which provided for a minimum twenty-five-year sentence for child molesters and lifetime monitoring following incarceration. The Louisiana Legislature in enacting the provisions of this Act seeks to incorporate those provisions into the Louisiana Law.”

CROSS REFERENCES

Louisiana Law. — Administration of medroxyprogesterone acetate (MPA) to certain sex offenders, see La. R.S. 14:43.6.

Definitions, see La. R.S. 15:536.

Sentencing of sexual offenders; serial sexual offenders, see La. R.S. 15:537.

Conditions of probation, parole, and suspension or diminution of sentence, see La. R.S. 15:538.

Definitions, see La. R.S. 15:541.

Registration of sex offenders and child predators, see La. R.S. 15:542.

Diminution of sentence for good behavior, see La. R.S. 15:571.3.

Provision of information to protect children, see La. R.S. 15:587.1.

Basic rights for victim and witness, see La. R.S. 46:1844.

Time limitation for certain sex offenses, see La. C.Cr.P. Art. 571.1.

Advice of rights at appearance to answer, see La. Ch.C. Art. 855.

Informing the child of sex offender registration and notification requirements; form, see La. Ch.C. Art. 884.1.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Criminal Process

•••• Cruel & Unusual Punishment. — Defendant’s sentence of six years at hard labor, three years suspended, plus five years supervised probation after pleading guilty to attempted aggravated incest for engaging in vaginal intercourse with his 14-year old stepdaughter was not excessive. State v. White, 862 So. 2d 1123, 2003 La. App. LEXIS 3524 (Dec. 17, 2003).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Domestic Offenses

•••• General Overview. — Defendant’s convictions for attempted oral sexual battery in violation of La. Rev. Stat. Ann. § 14:43.4 and aggravated incest in violation of La. Rev. Stat. Ann. § 14:78.1 were proper where the appellate court was unable to second-guess the credibility determinations of the jury; further, defendant, in his arguments, appeared to have ignored the fact that the victim did not make just one complaint of abuse prior to him being prosecuted. State v. J.T.S., 865 So. 2d 1032, 2004 La. App. LEXIS 136 (Feb. 4, 2004).

Evidence was sufficient to sustain defendant’s conviction for aggravated incest where the victim testified that defendant touched her vagina with his fingers. State v. Guerra, 834 So. 2d 1206, 2002 La. App. LEXIS 3952 (Dec. 18, 2002), writ denied by La. 2003-0072, 842 So. 2d 398, 2003 La. LEXIS 1287 (La. Apr. 25, 2003).

Defendant’s sentence of 20 years hard labor was appropriate in light of the victim’s tender age at the time of the offense and the abuse of defendant’s position of authority as a parent in perpetrating the crime. State v. Guerra, 834 So. 2d 1206, 2002 La. App. LEXIS 3952 (Dec. 18, 2002), writ denied by La. 2003-0072, 842 So. 2d 398, 2003 La. LEXIS 1287 (La. Apr. 25, 2003).

Under the applicable constitutional test for determining the sufficiency of the evidence, a defendant’s convictions for aggravated incest, a violation of La. Rev. Stat. Ann. § 14:78.1, and two counts of oral sexual battery, violations of La. Rev. Stat. Ann. § 14:43.3, were proper. State v. Hotoph, 750 So. 2d 1036, 1999 La. App. LEXIS 3155 (Nov. 10, 1999), writ denied by La. 2000-0150, 765 So. 2d 1066, 2000 La. LEXIS 2106 (La. June 30, 2000), writ denied by La. 1999-3477, 765 So. 2d 1062, 2000 La. LEXIS 2116 (La. June 30, 2000).

Defendant’s motion to quash a bill of information charging him with aggravated incest for having intercourse with his 16-year-old adopted sister was denied because La. Rev. Stat. Ann. § 14:78.1 was not unconstitutionally vague on its face for not containing the element of consanguinity found in the incest statute, La. Rev. Stat. Ann. § 14:78. State v. Whitt, 684 So. 2d 1075, 1996 La. App. LEXIS 2981 (Dec. 11, 1996).

Defendant’s motion to quash a bill of information charging him with aggravated incest in violation of La. Rev. Stat. Ann. § 14:78.1 was denied because § 14:78.1 was not unconstitutionally vague and overly-broad, in violation of due process of law and equal protection of the law, for failing to state any age for the offender, the minimum age of the offender, or the difference in age between the offender and the victim. State v. Whitt, 684 So. 2d 1075, 1996 La. App. LEXIS 2981 (Dec. 11, 1996).

•• Inchoate Crimes

••• Attempt

•••• General Overview. — In defendant’s appeal from his conviction for attempted aggravated incest, defendant argued that the trial court erred in denying his oral motion to fix postconviction bail; the appellate court held that although defendant received the benefit of the suspension of one-half of the sentence imposed, the trial court, nonetheless, sentenced him to ten years’ imprisonment; where bail pending appeal was a matter within the trial court’s discretion, the trial court did not abuse this discretion in denying bail pending appeal in this case. State v. James, 849 So. 2d 574, 2003 La. App. LEXIS 1353 (May 9, 2003).

•• Sex Crimes

••• General Overview. — Three consecutive 20-year terms at hard labor was not an excessive sentence for defendant’s offense of aggravated incest in violation of La. Rev. Stat. Ann. § 14:78.1, where defendant took advantage of his paternal relationship with the victim to facilitate this very serious crime. State v. Stiles, 733 So. 2d 615, 1999 La. App. LEXIS 1598 (May 27, 1999).

••• Sexual Assault

•••• General Overview. — Where defendant was convicted for attempted aggravated incest, and sentenced as a second felony offender without the benefit of probation or suspension of sentence, the fact the sentencing court made no reference to parole was not an error patent, because defendant’s possibility for parole was not denied. State v. Givens, 871 So. 2d 470, 2004 La. App. LEXIS 804 (Mar. 24, 2004).

Whether the issue of counseling costs was addressed by the trial court was not evident from the transcript; however, given the fact that there was a plea bargain for the sentence, the appellate court relied on the presumption of regularity of judgment and found no error patent in defendant’s sentence as to the requirement that defendant pay the costs of the victim’s counseling. State v. Givens, 871 So. 2d 470, 2004 La. App. LEXIS 804 (Mar. 24, 2004).

Evidence was sufficient to have convicted defendant of aggravated incest where the victim testified that defendant sexually abused her when she was 13 years old, described several instances of abuse, and the jury found her testimony more credible than that of defendant who denied sexually abusing the victim. State v. Bolden, 852 So. 2d 1050, 2003 La. App. LEXIS 2225 (July 29, 2003), remanded by La. App. 04-1000, 901 So. 2d 445, 2005 La. App. LEXIS 499 (La.App. 5 Cir. Mar. 1, 2005).

Trial court did not err in failing to grant defendant a new trial on newly discovered evidence where trial court did not think that testimony of defendant’s niece would have changed the verdict of the jury, finding defendant guilty of aggravated incest, a violation of La. Rev. Stat. Ann. § 14:78.1, and of attempted aggravated crime against nature, a violation of La. Rev. Stat. Ann. §§ 14:89.1 and 14:27, or that the new testimony would in any way have indicated that the events testified to by the victim did not occur; the court had heard all the evidence, and believed that the testimony was not new evidence that could not have been discovered prior to trial, considering the relationships of everyone involved in the instant matter. State v. Bolden, 852 So. 2d 1050, 2003 La. App. LEXIS 2225 (July 29, 2003), remanded by La. App. 04-1000, 901 So. 2d 445, 2005 La. App. LEXIS 499 (La.App. 5 Cir. Mar. 1, 2005).

There was sufficient evidence to convict defendant of attempted aggravated incest where statements made by the victim concerning the acts of defendant during her videotaped interview with a doctor were consistent with her testimony presented at the trial and her disclosures during her physical examination; the use of dolls came after the victim disclosed the incidents of abuse and the manner in which the interview was conducted had not created a risk of contamination. State v. James, 849 So. 2d 574, 2003 La. App. LEXIS 1353 (May 9, 2003).

In defendant’s appeal from his conviction for attempted aggravated incest, defendant argued that the trial court erred in refusing to permit him to adduce into evidence, except via proffer, information regarding his step-son’s history of violent behavior toward his sister, the victim, but, following in camera inspection, the trial court permitted full discovery and inspection by defendant of the incident report; the appellate court held that defendant had failed to link any acts of violence on the part of the step-son to the disclosures made by the victim that form the basis of the case at bar. State v. James, 849 So. 2d 574, 2003 La. App. LEXIS 1353 (May 9, 2003).

In defendant’s appeal from his conviction for attempted aggravated incest, defendant argued that the trial court erred in permitting an examining physician’s testimony regarding the victim’s complaint of sexual abuse by defendant, where defendant specifically stated that the physician’s testimony regarding the victim’s allegations effectively bolstered the victim’s credibility in the eyes of the jury; the appellate court held that the admission of the hearsay statements of the physician did not contribute to defendant’s conviction and were cumulative of the direct evidence and the statements made by the victim during the videotaped interview. State v. James, 849 So. 2d 574, 2003 La. App. LEXIS 1353 (May 9, 2003).

In defendant’s appeal from his conviction for attempted aggravated incest, defendant argued that the trial court failed to properly consider the sentencing guidelines contained in La. Code Crim. Proc. Ann. art. 894.1, and that his sentence was constitutionally excessive; the appellate court held that the sentence imposed by the trial court in the instant case was the statutory maximum length of 10 years but the trial court did not, however, impose a fine, and the trial court did not abuse its discretion in imposing sentence where it suspended one-half of the sentence, because defendant was a first time offender. State v. James, 849 So. 2d 574, 2003 La. App. LEXIS 1353 (May 9, 2003).

In defendant’s appeal from his conviction for attempted aggravated incest, defendant argued that the trial court erred in denying his oral motion to fix postconviction bail; the appellate court held that although defendant received the benefit of the suspension of one-half of the sentence imposed, the trial court, nonetheless, sentenced him to ten years’ imprisonment; where bail pending appeal was a matter within the trial court’s discretion, the trial court did not abuse this discretion in denying bail pending appeal in this case. State v. James, 849 So. 2d 574, 2003 La. App. LEXIS 1353 (May 9, 2003).

In order to support a conviction for attempted aggravated incest, the state is required to prove that defendant specifically intended to engage in an act listed in La. Rev. Stat. Ann. § 14:78.1(B); such proof is indispensable, as specific intent to accomplish the offense is the sine qua non of the criminal offense of attempt. State v. James, 849 So. 2d 574, 2003 La. App. LEXIS 1353 (May 9, 2003).

Testimony of the victim alone can be sufficient to establish the elements of a sexual offense, even where the state does not introduce medical, scientific, or physical evidence to prove the commission of the offense. State v. James, 849 So. 2d 574, 2003 La. App. LEXIS 1353 (May 9, 2003).

Where defendant argued that the trial court erred in refusing to permit, after in camera inspection, discovery and inspection of relevant medical records of his ex-wife during his trial for aggravated incest, the appellate court held that the relevance of the information was tentative; the jury was well aware that the ex-wife had been sexually abused as a child and of her history of use of antidepressant medication, thus, any further evidence of her condition or past sexual abuse would have been cumulative, and there is no reasonable probability that the result of the proceeding would have been different had it been introduced. State v. James, 849 So. 2d 574, 2003 La. App. LEXIS 1353 (May 9, 2003).

In defendant’s appeal from his conviction for attempted aggravated incest, defendant argued that he was unfairly prejudiced by the trial court’s refusing to permit discovery and inspection of records regarding his step-daughter’s medical examination; the testimony presented at trial, however, revealed that no abnormalities were discovered when the victim was physically examined and the results of the physical examination were favorable to defendant, had been made known to the jury, and had not caused him prejudice. State v. James, 849 So. 2d 574, 2003 La. App. LEXIS 1353 (May 9, 2003).

Where defendant who had a history of mental illness was determined to be sane, and defendant was convicted for forcible rape and aggravated incest, but the trial court gave no reasons for sentencing, nor indicated in any way that it had considered the sentencing factors in La. Code Crim. Proc. Ann. art. 894.1, and the case was remanded to the trial court for resentencing on separate grounds, the mental illness of defendant was to be considered as a mitigating factor in resentencing. State v. Foster, 834 So. 2d 1188, 2002 La. App. LEXIS 3923 (Dec. 11, 2002).

Aggravated incest statute, La. Rev. Stat. Ann. § 14:78.1, does not provide for the denial of parole, probation, or suspension of sentence; thus, the district court imposed illegal sentences upon defendant and the appellate court vacated defendant’s sentences and remanded the case to the district court for resentencing. State v. Moseley, 830 So. 2d 354, 2002 La. App. LEXIS 3184 (Oct. 23, 2002).

Evidence was sufficient to sustain the defendant’s conviction for attempted aggravated incest where the victim testified that her father touched her private parts with his hand, that he would be undressed when he pulled her clothes up and climbed on top of her and would take showers with her, and a doctor testified that a pelvic examination using a culposcope showed that the condition of the victim’s hymen was indicative of child sexual abuse. State v. Arwood, 762 So. 2d 1266, 2000 La. App. LEXIS 1713 (June 27, 2000).

List of prohibited acts under La. Rev. Stat. § 14:78.1(B) includes not only sexual intercourse, but sexual battery, indecent behavior with a juvenile, and lewd fondling and touching as well; because § 14:78.1(B) in no way grades the offenses, the legislature intended to recognize each prohibited act as equally egregious. State v. Wall, 764 So. 2d 1191, 2000 La. App. LEXIS 1685 (June 21, 2000).

Trial court did not impose an excessive sentence following defendant’s guilty plea to one count of aggravated incest in violation of La. Rev. Stat. Ann. § 14:78.1; a 20-year prison sentence and a $ 50,000 fine were proper under § 14:78.1(D), and $ 1,000 in counseling costs for defendant’s stepdaughters pursuant to § 14:78.1(E)(1) was not excessive. State v. Wall, 764 So. 2d 1191, 2000 La. App. LEXIS 1685 (June 21, 2000).

Sentence, upon a conviction of aggravated incest in violation of La. Rev. Stat. Ann. § 14:78.1, is not required to be served without benefits. State v. May, 760 So. 2d 1260, 2000 La. App. LEXIS 1158 (May 17, 2000).

Under the applicable constitutional test for determining the sufficiency of the evidence, a defendant’s convictions for aggravated incest, a violation of La. Rev. Stat. Ann. § 14:78.1, and two counts of oral sexual battery, violations of La. Rev. Stat. Ann. § 14:43.3, were proper. State v. Hotoph, 750 So. 2d 1036, 1999 La. App. LEXIS 3155 (Nov. 10, 1999), writ denied by La. 2000-0150, 765 So. 2d 1066, 2000 La. LEXIS 2106 (La. June 30, 2000), writ denied by La. 1999-3477, 765 So. 2d 1062, 2000 La. LEXIS 2116 (La. June 30, 2000).

Sufficient evidence was presented to establish aggravated incest where defendant engaged in intercourse while his step-daughter was under the age of eighteen, he engaged in oral sex with the victim, inserted his finger in her vagina and fondled her breasts, and the victim’s compliance was secured either through physical force or intimidation; the victim’s inability to remember dates or how she first came into contact with an investigator did not contradict nor diminish the victim’s testimony. State v. Watson, 743 So. 2d 239, 1999 La. App. LEXIS 2336 (Aug. 18, 1999), writ denied by La. 1999-3014, 759 So. 2d 69, 2000 La. LEXIS 1146 (La. Mar. 31, 2000).

Evidence was sufficient for a rational jury to have decided that defendant was guilty beyond a reasonable doubt of aggravated incest, La. Rev. Stat. Ann. § 14:78.1, where it was shown that the victim was the natural son of defendant and was 11 years old at the time defendant engaged in prohibited acts with him; the jury obviously believed the victim and chose to accept his testimony rather than that of defendant, the victim’s testimony was not contradicted, defendant had the opportunity to commit the crime as shown by the uncontested facts of the parties’ sleeping arrangements, and there was no indication that the victim’s youth affected his ability to understand and relate the details of defendant’s abusive conduct. State v. Prince, 742 So. 2d 922, 1999 La. App. LEXIS 1868 (June 16, 1999).

Defendant’s claim of excessiveness in his sentence of 15 years at hard labor imposed after he was convicted of aggravated incest, La. Rev. Stat. Ann. § 14:78.1, was without merit, considering the gravity of the offense and the repeated nature of the crime, the fact of defendant’s prior misdemeanor charges and convictions, and the sentence being within the statutory limits, no violation of La. Const. art. I, § 20, which prohibited grossly disproportionate sentences, had occurred. State v. Prince, 742 So. 2d 922, 1999 La. App. LEXIS 1868 (June 16, 1999).

Defendant’s conviction for aggravated incest of his daughter was upheld; however, the trial court was ordered on remand to advise defendant of the prescriptive period for post conviction relief under La. Code Crim. Proc. Ann. art. 930.8, which it failed to do. State v. Johnson, 735 So. 2d 105, 1999 La. App. LEXIS 784 (Mar. 30, 1999), writ denied by La. 2003-0422, 866 So. 2d 828, 2004 La. LEXIS 673 (La. Feb. 20, 2004).

Trial court did not abuse its discretion in imposing a maximum sentence on defendant convicted of aggravated incest; defendant was a mature, healthy man who abused a position of trust and responsibility without regard to the lifelong harm he could cause to a young victim, there was no showing of excuse, justification, or mitigation, and he obtained a substantial benefit from the dismissal of a second charge of aggravated incest through a plea bargain. State v. Downs, 705 So. 2d 1277, 1998 La. App. LEXIS 29 (Jan. 21, 1998).

Defendant’s motion to quash a bill of information charging him with aggravated incest for having intercourse with his 16-year-old adopted sister was denied because La. Rev. Stat. Ann. § 14:78.1 was not unconstitutionally vague on its face for not containing the element of consanguinity found in the incest statute, La. Rev. Stat. Ann. § 14:78. State v. Whitt, 684 So. 2d 1075, 1996 La. App. LEXIS 2981 (Dec. 11, 1996).

Defendant’s motion to quash a bill of information charging him with aggravated incest in violation of La. Rev. Stat. Ann. § 14:78.1 was denied because § 14:78.1 was not unconstitutionally vague and overly-broad, in violation of due process of law and equal protection of the law, for failing to state any age for the offender, the minimum age of the offender, or the difference in age between the offender and the victim. State v. Whitt, 684 So. 2d 1075, 1996 La. App. LEXIS 2981 (Dec. 11, 1996).

Defendant’s sentence of 15 years to hard labor for aggravated incest in violation of La. Rev. Stat. Ann. § 14:78.1 was not excessive under La. Const. art. I, § 20 where defendant had engaged in repeated sexual acts with his adopted step-daughter over a period of many years. State v. Flores, 669 So. 2d 646, 1996 La. App. LEXIS 333 (Feb. 28, 1996).

La. Rev. Stat. Ann. § 14:78.1, the aggravated incest statute, is not unconstitutional on its face. State v. Flores, 669 So. 2d 646, 1996 La. App. LEXIS 333 (Feb. 28, 1996).

• Discovery & Inspection

•• Brady Materials

••• General Overview. — In defendant’s appeal from his conviction for attempted aggravated incest, defendant argued that he was unfairly prejudiced by the trial court’s refusing to permit discovery and inspection of records regarding his step-daughter’s medical examination; the testimony presented at trial, however, revealed that no abnormalities were discovered when the victim was physically examined and the results of the physical examination were favorable to defendant, had been made known to the jury, and had not caused him prejudice. State v. James, 849 So. 2d 574, 2003 La. App. LEXIS 1353 (May 9, 2003).

• Bail

•• Release Pending Appeal & Sentencing. — In defendant’s appeal from his conviction for attempted aggravated incest, defendant argued that the trial court erred in denying his oral motion to fix postconviction bail; the appellate court held that although defendant received the benefit of the suspension of one-half of the sentence imposed, the trial court, nonetheless, sentenced him to ten years’ imprisonment; where bail pending appeal was a matter within the trial court’s discretion, the trial court did not abuse this discretion in denying bail pending appeal in this case. State v. James, 849 So. 2d 574, 2003 La. App. LEXIS 1353 (May 9, 2003).

• Scienter

•• Specific Intent. — In order to support a conviction for attempted aggravated incest, the state is required to prove that defendant specifically intended to engage in an act listed in La. Rev. Stat. Ann. § 14:78.1(B); such proof is indispensable, as specific intent to accomplish the offense is the sine qua non of the criminal offense of attempt. State v. James, 849 So. 2d 574, 2003 La. App. LEXIS 1353 (May 9, 2003).

• Sentencing

•• Appeals

••• General Overview. — Where defendant was convicted for attempted aggravated incest, and sentenced as a second felony offender without the benefit of probation or suspension of sentence, the fact the sentencing court made no reference to parole was not an error patent, because defendant’s possibility for parole was not denied. State v. Givens, 871 So. 2d 470, 2004 La. App. LEXIS 804 (Mar. 24, 2004).

•• Corrections, Modifications & Reductions

••• Illegal Sentences. — Aggravated incest statute, La. Rev. Stat. Ann. § 14:78.1, does not provide for the denial of parole, probation, or suspension of sentence; thus, the district court imposed illegal sentences upon defendant and the appellate court vacated defendant’s sentences and remanded the case to the district court for resentencing. State v. Moseley, 830 So. 2d 354, 2002 La. App. LEXIS 3184 (Oct. 23, 2002).

Nowhere in La. Rev. Stat. Ann. § 14:78.1 was there a prohibition against parole, probation, or suspension of sentence; thus, the trial court exceeded its authority under the penalty provisions of § 14:78.1 and under the plea agreement in imposing defendant’s sentence without benefit of parole, probation, or suspension of sentence and that portion of the sentence denying defendant parole eligibility was illegal and had to be corrected. State v. Terrebonne, 822 So. 2d 149, 2002 La. App. LEXIS 2033 (June 21, 2002).

•• Cruel & Unusual Punishment. — Defendant’s sentence of six years at hard labor, three years suspended, plus five years supervised probation after pleading guilty to attempted aggravated incest for engaging in vaginal intercourse with his 14-year old stepdaughter was not excessive. State v. White, 862 So. 2d 1123, 2003 La. App. LEXIS 3524 (Dec. 17, 2003).

In defendant’s appeal from his conviction for attempted aggravated incest, defendant argued that the trial court failed to properly consider the sentencing guidelines contained in La. Code Crim. Proc. Ann. art. 894.1, and that his sentence was constitutionally excessive; the appellate court held that the sentence imposed by the trial court in the instant case was the statutory maximum length of 10 years but the trial court did not, however, impose a fine, and the trial court did not abuse its discretion in imposing sentence where it suspended one-half of the sentence, because defendant was a first time offender. State v. James, 849 So. 2d 574, 2003 La. App. LEXIS 1353 (May 9, 2003).

Trial court did not abuse its discretion in imposing a maximum sentence on defendant convicted of aggravated incest; defendant was a mature, healthy man who abused a position of trust and responsibility without regard to the lifelong harm he could cause to a young victim, there was no showing of excuse, justification, or mitigation, and he obtained a substantial benefit from the dismissal of a second charge of aggravated incest through a plea bargain. State v. Downs, 705 So. 2d 1277, 1998 La. App. LEXIS 29 (Jan. 21, 1998).

•• Imposition. — Sentence, upon a conviction of aggravated incest in violation of La. Rev. Stat. Ann. § 14:78.1, is not required to be served without benefits. State v. May, 760 So. 2d 1260, 2000 La. App. LEXIS 1158 (May 17, 2000).

••• General Overview. — Whether the issue of counseling costs was addressed by the trial court was not evident from the transcript; however, given the fact that there was a plea bargain for the sentence, the appellate court relied on the presumption of regularity of judgment and found no error patent in defendant’s sentence as to the requirement that defendant pay the costs of the victim’s counseling. State v. Givens, 871 So. 2d 470, 2004 La. App. LEXIS 804 (Mar. 24, 2004).

••• Factors. — Defendant’s sentence of 20 years hard labor was appropriate in light of the victim’s tender age at the time of the offense and the abuse of defendant’s position of authority as a parent in perpetrating the crime. State v. Guerra, 834 So. 2d 1206, 2002 La. App. LEXIS 3952 (Dec. 18, 2002), writ denied by La. 2003-0072, 842 So. 2d 398, 2003 La. LEXIS 1287 (La. Apr. 25, 2003).

Where defendant who had a history of mental illness was determined to be sane, and defendant was convicted for forcible rape and aggravated incest, but the trial court gave no reasons for sentencing, nor indicated in any way that it had considered the sentencing factors in La. Code Crim. Proc. Ann. art. 894.1, and the case was remanded to the trial court for resentencing on separate grounds, the mental illness of defendant was to be considered as a mitigating factor in resentencing. State v. Foster, 834 So. 2d 1188, 2002 La. App. LEXIS 3923 (Dec. 11, 2002).

•• Proportionality. — Defendant’s claim of excessiveness in his sentence of 15 years at hard labor imposed after he was convicted of aggravated incest, La. Rev. Stat. Ann. § 14:78.1, was without merit, considering the gravity of the offense and the repeated nature of the crime, the fact of defendant’s prior misdemeanor charges and convictions, and the sentence being within the statutory limits, no violation of La. Const. art. I, § 20, which prohibited grossly disproportionate sentences, had occurred. State v. Prince, 742 So. 2d 922, 1999 La. App. LEXIS 1868 (June 16, 1999).

Three consecutive 20-year terms at hard labor was not an excessive sentence for defendant’s offense of aggravated incest in violation of La. Rev. Stat. Ann. § 14:78.1, where defendant took advantage of his paternal relationship with the victim to facilitate this very serious crime. State v. Stiles, 733 So. 2d 615, 1999 La. App. LEXIS 1598 (May 27, 1999).

Defendant’s sentence of 15 years to hard labor for aggravated incest in violation of La. Rev. Stat. Ann. § 14:78.1 was not excessive under La. Const. art. I, § 20 where defendant had engaged in repeated sexual acts with his adopted step-daughter over a period of many years. State v. Flores, 669 So. 2d 646, 1996 La. App. LEXIS 333 (Feb. 28, 1996).

•• Ranges. — In defendant’s appeal from his conviction for attempted aggravated incest, defendant argued that the trial court failed to properly consider the sentencing guidelines contained in La. Code Crim. Proc. Ann. art. 894.1, and that his sentence was constitutionally excessive; the appellate court held that the sentence imposed by the trial court in the instant case was the statutory maximum length of 10 years but the trial court did not, however, impose a fine, and the trial court did not abuse its discretion in imposing sentence where it suspended one-half of the sentence, because defendant was a first time offender. State v. James, 849 So. 2d 574, 2003 La. App. LEXIS 1353 (May 9, 2003).

Trial court did not impose an excessive sentence following defendant’s guilty plea to one count of aggravated incest in violation of La. Rev. Stat. Ann. § 14:78.1; a 20-year prison sentence and a $ 50,000 fine were proper under § 14:78.1(D), and $ 1,000 in counseling costs for defendant’s stepdaughters pursuant to § 14:78.1(E)(1) was not excessive. State v. Wall, 764 So. 2d 1191, 2000 La. App. LEXIS 1685 (June 21, 2000).

• Postconviction Proceedings

•• Motions for New Trial. — Trial court did not err in failing to grant defendant a new trial on newly discovered evidence where trial court did not think that testimony of defendant’s niece would have changed the verdict of the jury, finding defendant guilty of aggravated incest, a violation of La. Rev. Stat. Ann. § 14:78.1, and of attempted aggravated crime against nature, a violation of La. Rev. Stat. Ann. §§ 14:89.1 and 14:27, or that the new testimony would in any way have indicated that the events testified to by the victim did not occur; the court had heard all the evidence, and believed that the testimony was not new evidence that could not have been discovered prior to trial, considering the relationships of everyone involved in the instant matter. State v. Bolden, 852 So. 2d 1050, 2003 La. App. LEXIS 2225 (July 29, 2003), remanded by La. App. 04-1000, 901 So. 2d 445, 2005 La. App. LEXIS 499 (La.App. 5 Cir. Mar. 1, 2005).

• Appeals

•• Procedures

••• Records on Appeal. — Where defendant was convicted for attempted aggravated incest, and sentenced as a second felony offender without the benefit of probation or suspension of sentence, the fact the sentencing court made no reference to parole was not an error patent, because defendant’s possibility for parole was not denied. State v. Givens, 871 So. 2d 470, 2004 La. App. LEXIS 804 (Mar. 24, 2004).

•• Standards of Review

••• Substantial Evidence

•••• General Overview. — Under the applicable constitutional test for determining the sufficiency of the evidence, a defendant’s convictions for aggravated incest, a violation of La. Rev. Stat. Ann. § 14:78.1, and two counts of oral sexual battery, violations of La. Rev. Stat. Ann. § 14:43.3, were proper. State v. Hotoph, 750 So. 2d 1036, 1999 La. App. LEXIS 3155 (Nov. 10, 1999), writ denied by La. 2000-0150, 765 So. 2d 1066, 2000 La. LEXIS 2106 (La. June 30, 2000), writ denied by La. 1999-3477, 765 So. 2d 1062, 2000 La. LEXIS 2116 (La. June 30, 2000).

Evidence was sufficient for a rational jury to have decided that defendant was guilty beyond a reasonable doubt of aggravated incest, La. Rev. Stat. Ann. § 14:78.1, where it was shown that the victim was the natural son of defendant and was 11 years old at the time defendant engaged in prohibited acts with him; the jury obviously believed the victim and chose to accept his testimony rather than that of defendant, the victim’s testimony was not contradicted, defendant had the opportunity to commit the crime as shown by the uncontested facts of the parties’ sleeping arrangements, and there was no indication that the victim’s youth affected his ability to understand and relate the details of defendant’s abusive conduct. State v. Prince, 742 So. 2d 922, 1999 La. App. LEXIS 1868 (June 16, 1999).

EVIDENCE

• Hearsay

•• Exceptions

••• Medical Diagnosis & Treatment. — In defendant’s appeal from his conviction for attempted aggravated incest, defendant argued that the trial court erred in permitting an examining physician’s testimony regarding the victim’s complaint of sexual abuse by defendant, where defendant specifically stated that the physician’s testimony regarding the victim’s allegations effectively bolstered the victim’s credibility in the eyes of the jury; the appellate court held that the admission of the hearsay statements of the physician did not contribute to defendant’s conviction and were cumulative of the direct evidence and the statements made by the victim during the videotaped interview. State v. James, 849 So. 2d 574, 2003 La. App. LEXIS 1353 (May 9, 2003).

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor. — In defendant’s appeal from his conviction for attempted aggravated incest, defendant argued that the trial court erred in refusing to permit him to adduce into evidence, except via proffer, information regarding his step-son’s history of violent behavior toward his sister, the victim, but, following in camera inspection, the trial court permitted full discovery and inspection by defendant of the incident report; the appellate court held that defendant had failed to link any acts of violence on the part of the step-son to the disclosures made by the victim that form the basis of the case at bar. State v. James, 849 So. 2d 574, 2003 La. App. LEXIS 1353 (May 9, 2003).

In defendant’s appeal from his conviction for attempted aggravated incest, defendant argued that the trial court erred in permitting an examining physician’s testimony regarding the victim’s complaint of sexual abuse by defendant, where defendant specifically stated that the physician’s testimony regarding the victim’s allegations effectively bolstered the victim’s credibility in the eyes of the jury; the appellate court held that the admission of the hearsay statements of the physician did not contribute to defendant’s conviction and were cumulative of the direct evidence and the statements made by the victim during the videotaped interview. State v. James, 849 So. 2d 574, 2003 La. App. LEXIS 1353 (May 9, 2003).

Where defendant argued that the trial court erred in refusing to permit, after in camera inspection, discovery and inspection of relevant medical records of his ex-wife during his trial for aggravated incest, the appellate court held that the relevance of the information was tentative; the jury was well aware that the ex-wife had been sexually abused as a child and of her history of use of antidepressant medication, thus, any further evidence of her condition or past sexual abuse would have been cumulative, and there is no reasonable probability that the result of the proceeding would have been different had it been introduced. State v. James, 849 So. 2d 574, 2003 La. App. LEXIS 1353 (May 9, 2003).

•• Weight & Sufficiency. — Evidence was sufficient to have convicted defendant of aggravated incest where the victim testified that defendant sexually abused her when she was 13 years old, described several instances of abuse, and the jury found her testimony more credible than that of defendant who denied sexually abusing the victim. State v. Bolden, 852 So. 2d 1050, 2003 La. App. LEXIS 2225 (July 29, 2003), remanded by La. App. 04-1000, 901 So. 2d 445, 2005 La. App. LEXIS 499 (La.App. 5 Cir. Mar. 1, 2005).

There was sufficient evidence to convict defendant of attempted aggravated incest where statements made by the victim concerning the acts of defendant during her videotaped interview with a doctor were consistent with her testimony presented at the trial and her disclosures during her physical examination; the use of dolls came after the victim disclosed the incidents of abuse and the manner in which the interview was conducted had not created a risk of contamination. State v. James, 849 So. 2d 574, 2003 La. App. LEXIS 1353 (May 9, 2003).

Testimony of the victim alone can be sufficient to establish the elements of a sexual offense, even where the state does not introduce medical, scientific, or physical evidence to prove the commission of the offense. State v. James, 849 So. 2d 574, 2003 La. App. LEXIS 1353 (May 9, 2003).

Evidence was sufficient to sustain defendant’s conviction for aggravated incest where the victim testified that defendant touched her vagina with his fingers. State v. Guerra, 834 So. 2d 1206, 2002 La. App. LEXIS 3952 (Dec. 18, 2002), writ denied by La. 2003-0072, 842 So. 2d 398, 2003 La. LEXIS 1287 (La. Apr. 25, 2003).

Evidence was sufficient to sustain the defendant’s conviction for attempted aggravated incest where the victim testified that her father touched her private parts with his hand, that he would be undressed when he pulled her clothes up and climbed on top of her and would take showers with her, and a doctor testified that a pelvic examination using a culposcope showed that the condition of the victim’s hymen was indicative of child sexual abuse. State v. Arwood, 762 So. 2d 1266, 2000 La. App. LEXIS 1713 (June 27, 2000).

• Relevance

•• Relevant Evidence. — Where defendant argued that the trial court erred in refusing to permit, after in camera inspection, discovery and inspection of relevant medical records of his ex-wife during his trial for aggravated incest, the appellate court held that the relevance of the information was tentative; the jury was well aware that the ex-wife had been sexually abused as a child and of her history of use of antidepressant medication, thus, any further evidence of her condition or past sexual abuse would have been cumulative, and there is no reasonable probability that the result of the proceeding would have been different had it been introduced. State v. James, 849 So. 2d 574, 2003 La. App. LEXIS 1353 (May 9, 2003).

GOVERNMENTS

• Legislation

•• Overbreadth. — La. Rev. Stat. Ann. § 14:78.1, the aggravated incest statute, is not unconstitutional on its face. State v. Flores, 669 So. 2d 646, 1996 La. App. LEXIS 333 (Feb. 28, 1996).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — The Court Giveth and the Court Taketh Away: State v. Fernandez-Returning Louisiana’s Children to an Adult Standard. 60 La. L. Rev. 605 (Winter, 2000).


SUBPART C. DOMESTIC VIOLENCE OFFENSES.

§ 79. Violation of protective orders.

A. (1) (a) Violation of protective orders is the willful disobedience of a preliminary or permanent injunction or protective order issued pursuant to R.S. 9:361 et seq., R.S. 9:372, R.S. 46:2131 et seq., R.S. 46:2151, Children’s Code Article 1564 et seq., Code of Civil Procedure Articles 3604 and 3607.1, or Code of Criminal Procedure Articles, 327.1, 335.1 and 871.1 after a contradictory court hearing, or the willful disobedience of a temporary restraining order or any ex parte protective order issued pursuant to R.S. 9:361 et seq., R.S. 9:372, R.S. 46:2131 et seq., R.S. 46:2151, criminal stay-away orders as provided for in Code of Criminal Procedure Articles 327.1, and 335.1, Children’s Code Article 1564 et seq., or Code of Civil Procedure Articles 3604 and 3607.1, if the defendant has been given notice of the temporary restraining order or ex parte protective order by service of process as required by law.

(b) A defendant may also be deemed to have been properly served if tendered a certified copy of a temporary restraining order or ex parte protective order by any law enforcement officer who has been called to any scene where the named defendant is present. Such service of a previously issued temporary restraining order or ex parte protective order if noted in the police report shall be deemed sufficient evidence of service of process and admissible in any civil or criminal proceedings.

(2) Violation of protective orders shall also include the willful disobedience of an order of protection issued by a foreign state.

(3) Violation of protective orders shall also include the willful disobedience of the following:

(a) An order issued by any state, federal, parish, city, or municipal court judge, magistrate judge, commissioner or justice of the peace that a criminal defendant stay away from a specific person or persons as a condition of that defendant’s release on bond.

(b) An order issued by any state, federal, parish, city, or municipal court judge, magistrate judge, commissioner or justice of the peace that a defendant convicted of a violation of any state, federal, parish, municipal, or city criminal offense stay away from any specific person as a condition of that defendant’s release on probation.

(c) A condition of a parole release which requires that the parolee stay away from any specific person.

B. (1) On a first conviction for violation of protective orders which does not involve a battery to the person protected by the protective order, the offender shall be fined not more than five hundred dollars or imprisoned for not more than six months, or both.

(2) On a second conviction for violation of protective orders which does not involve a battery to the person protected by the protective order, regardless of whether the second offense occurred before or after the first conviction, the offender shall be fined not more than one thousand dollars and imprisoned for not less than forty-eight hours nor more than six months. At least forty-eight hours of the sentence of imprisonment imposed under this Paragraph shall be without benefit of probation, parole, or suspension of sentence. If a portion of the sentence is imposed with benefit of probation, parole, or suspension of sentence, the court shall require the offender to participate in a court-approved domestic abuse counseling program.

(3) On a third or subsequent conviction for violation of protective orders which does not involve a battery to the person protected by the protective order, regardless of whether the current offense occurred before or after the earlier convictions, the offender shall be fined not more than one thousand dollars and imprisoned for not less than fourteen days nor more than six months. At least fourteen days of the sentence of imprisonment imposed under this Paragraph shall be without benefit of probation, parole, or suspension of sentence. If a portion of the sentence is imposed with benefit of probation, parole or suspension of sentence, the court shall require the offender to participate in a court-approved domestic abuse counseling program, unless the offender has previously been required to participate in such program and, in the discretion of the judge, the offender would not benefit from such counseling.

C. (1) Whoever is convicted of the offense of violation of protective orders where the violation involves a battery to the person protected by the protective order, and who has not been convicted of violating a protective order or of an assault or battery upon the person protected by the protective order within the five years prior to commission of the instant offense, shall be fined not more than five hundred dollars and imprisoned for not less than fourteen days nor more than six months. At least fourteen days of the sentence of imprisonment imposed under this Paragraph shall be without benefit of probation, parole, or suspension of sentence. If a portion of the sentence is imposed with benefit of probation, parole, or suspension of sentence, the court shall require the offender to participate in a court-approved domestic abuse counseling program as part of that probation.

(2) Whoever is convicted of the offense of violation of protective orders where the violation involves a battery to the person for whose benefit the protective order is in effect, and who has been convicted not more than one time of violating a protective order or of an assault or battery upon the person for whose benefit the protective order is in effect within the five-year period prior to commission of the instant offense, regardless of whether the instant offense occurred before or after the earlier convictions, shall be fined not more than one thousand dollars and imprisoned for not less than three months nor more than six months. At least fourteen days of the sentence of imprisonment imposed under this Paragraph shall be without benefit of probation, parole, or suspension of sentence. If a portion of the sentence is imposed with benefit of probation, parole, or suspension of sentence, the court shall require the offender to participate in a court-approved domestic abuse counseling program, unless the offender has previously been required to participate in such program and, in the discretion of the court, the offender would not benefit from such counseling.

(3) Whoever is convicted of the offense of violation of protective orders where the violation involves a battery to the person for whose benefit the protective order is in effect, and who has more than one conviction of violating a protective order or of an assault or battery upon the person for whose benefit the protective order is in effect during the five-year period prior to commission of the instant offense, regardless of whether the instant offense occurred before or after the earlier convictions, the offender shall be fined not more than two thousand dollars and imprisoned with or without hard labor for not less than one year nor more than five years. At least one year of the sentence of imprisonment imposed under this Paragraph shall be without benefit of probation, parole, or suspension of sentence.

D. If, as part of any sentence imposed under this Section, a fine is imposed, the court may direct that the fine be paid for the support of the spouse or children of the offender.

E. Law enforcement officers shall use every reasonable means, including but not limited to immediate arrest of the violator, to enforce a preliminary or permanent injunction or protective order obtained pursuant to R.S. 9:361, R.S. 9:372, R.S. 46:2131 et seq., R.S. 46:2151, Children’s Code Article 1564 et seq., Code of Civil Procedure Articles 3604 and 3607.1, or Code of Criminal Procedure Articles 327.1, 335.1 and 871.1 after a contradictory court hearing, or to enforce a temporary restraining order or ex parte protective order issued pursuant to R.S. 9:361, R.S. 9:372, R.S. 46:2131 et seq., R.S. 46:2151, Children’s Code Article 1564 et seq., Code of Civil Procedure Articles 3604 and 3607.1, or Code of Criminal Procedure Articles 327.1 and 335.1 if the defendant has been given notice of the temporary restraining order or ex parte protective order by service of process as required by law.

F. This Section shall not be construed to limit the effect of any other criminal statute or civil remedy.

G. “Instant offense” as used in this Section means the offense which is before the court.

H. An offender ordered to participate in a domestic abuse counseling program under the provision of this Section shall pay the cost incurred in participating in the program, unless the court determines that the offender is unable to pay. Failure to make payment under this Subsection shall subject the offender to revocation of probation. (Added by Acts 1983, No. 497, § 1; Acts 1987, No. 268, § 1; Acts 1994, 3rd Ex. Sess., No. 70, § 1; Acts 1995, No. 905, § 1; Acts 1997, No. 1156, § 6; Acts 1999, No. 659, § 1; Acts 1999, No. 1200, § 1; Acts 2003, No. 750, § 5; Acts 2003, No. 1198, § 1.)

2003 Amendments. — Acts 2003, No. 750, § 5, effective August 15, 2003, in (A)(1) inserted “R.S. 46:2151” preceding “Children’s Code Article 1564”, substituted “Articles 3604 and 3607.1” for “Article 3604”, substituted “Articles 327.1, 335.1 and 871.1” for “Article 335.1”, inserted “R.S. 46:2151” preceding “criminal stay-away” substituted “and 335.1” for “335.1 and 871.1,” substituted “Articles 3604 and 3607.1,” for “Article 3604”; rewrote (A)(2), which read: “(2) An order for protection from abuse issued by a foreign state shall be afforded full faith and credit. This order shall contain a certification by the issuing court confirming both of the following:

“(a) That the issuing court has jurisdiction over the parties and subject matter under the law of the issuing state.

“(b) That reasonable notice and opportunity to be heard were given to the defendant sufficient to protect the defendant’s right to due process before the order was issued; or, if the order was issued ex parte, the court ordered that the defendant be given reasonable notice and an opportunity to be heard as required in the issuing state”; in (E), inserted “R.S. 46:2151”, substituted “Articles 3604 and 3607.1” for “Article 3604”, substituted “Articles 327.1, 335.1, and 871.1” for “Article 335.1”, inserted “R.S. 46:2151” preceding “Children’s Code”, substituted “Articles 3604 and 3607.1” for “Article 3604”, and substituted “Articles 327.1 and 335.1” for “Article 335.1.”

Acts 2003, No. 1198, § 1, effective August 15, 2003, added the last sentence in (A)(1).

1999 Amendments. — Acts 1999, No. 659, § 1, effective August 15, 1999, in (A)(1), deleted “or” preceding “Code of Civil Procedure” in two places, inserted “or Code of Criminal Procedure Article 335.1” following “Article 3604” in two places; added (A)(3); in (E), deleted “or” preceding “Code of Civil Procedure” in two places, and inserted “or Code of Criminal Procedure Article 335.1” following “Article 3604” in two places.

Acts 1999, No. 1200, § 1, effective August 15, 1999, inserted “criminal stay-away orders as provided for in Code of Criminal Procedure Articles 327.1, 335.1 and 871.1.”

CROSS REFERENCES

Louisiana Law. — Sentence defined; pronouncing and recording of sentence; certification of conviction, see La. C.Cr.P. Art. 871.

Sentence imposed on felony or specifically enumerated misdemeanor in which firearm was possessed, used, or discharged, see La. C.Cr.P. Art. 893.3.

Spousal witness privilege, see La. C.E. Art. 505.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — General discussion of sheriff’s duties, authority, and liability regarding enforcement of ex parte temporary restraining orders issued in cases of family violence., OPINION No. 83-977, La. Atty. Gen. Op. No. 1983-977; 1984 La. AG LEXIS 450.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — The Willfulness Requirement: A Chameleon in the Legal Arena. 60 La. L. Rev. 563 (Winter, 2000).

General Law Reviews. — Article: A House Divided: Mandatory Arrest, Domestic Violence, and the Conservatization of the Battered Women’s Movement. 42 Hous. L. Rev. 237 (2005).

Article: Mandatory Arrest: Do We Need to Take a Closer Look? 36 U. West. L.A. L. Rev. 1 (2005).

Article: A House Divided: Mandatory Arrest, Domestic Violence, and the Conservatization of the Battered Women’s Movement. 42 Hous. L. Rev. 237 (Summer, 2005).

SUBPART D. CRIMINAL ABANDONMENT.

§ 79.1. Criminal abandonment.

A. Criminal abandonment is any of the following:

(1) The intentional physical abandonment of a minor child under the age of ten years by the child’s parent or legal guardian by leaving the minor child unattended and to his own care when the evidence demonstrates that the child’s parent or legal guardian did not intend to return to the minor child or provide for adult supervision of the minor child.

(2) The intentional physical abandonment of an aged or disabled person by a caregiver as defined in R.S. 14:93.3 who is compensated for providing care to such person. For the purpose of this Paragraph an aged person shall mean any individual who is sixty years of age or older.

B. Whoever commits the crime of criminal abandonment shall be fined not more than one thousand dollars, or be imprisoned for not more than one year, or both. (Acts 1986, No. 368, § 1; Acts 2008, No. 177, § 1, eff. June 12, 2008.)

2008 Amendments. — Acts 2008, No. 177, § 1, effective June 12, 2008, added “any of the following” to (A); substituted “The intentional” for “the intentional” in (A)(1); and added (A)(2).

CROSS REFERENCES

Louisiana Law. — Provision of information to protect children, see La. R.S. 15:587.1.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Implications of the Repeal of Louisiana Civil Code Article 1481. 48 La. L. Rev. 1201 (May, 1988).

The Court Giveth and the Court Taketh Away: State v. Fernandez-Returning Louisiana’s Children to an Adult Standard. 60 La. L. Rev. 605 (Winter, 2000).

The Romanist Tradition in Louisiana: Legislation, Jurisprudence, and Doctrine: A Symposium: Roman Sources and Constitutional Mandates: The Alpha and Omega of Louisiana Laws on Concubinage and Natural Children. 56 La. L. Rev. 317 (Winter, 1995).

§ 79.2. [Repealed.]

Repealed by Acts 1975, No. 638, § 3.

PART 5. OFFENSES AFFECTING THE PUBLIC MORALS.

SUBPART A. OFFENSES AFFECTING SEXUAL IMMORALITY.

1. SEXUAL OFFENSES AFFECTING MINORS.

§ 80. Felony carnal knowledge of a juvenile.

A. Felony carnal knowledge of a juvenile is committed when:

(1) A person who is seventeen years of age or older has sexual intercourse, with consent, with a person who is thirteen years of age or older but less than seventeen years of age, when the victim is not the spouse of the offender and when the difference between the age of the victim and the age of the offender is four years or greater; or

(2) A person commits a second or subsequent offense of misdemeanor carnal knowledge of a juvenile, or a person who has been convicted one or more times of violating one or more crimes for which the offender is required to register as a sex offender under R.S. 15:542 commits a first offense of misdemeanor carnal knowledge of a juvenile.

B. As used in this Section, “sexual intercourse” means anal, oral, or vaginal sexual intercourse.

C. Lack of knowledge of the juvenile’s age shall not be a defense. Emission is not necessary, and penetration, however slight, is sufficient to complete the crime.

D. (1) Whoever commits the crime of felony carnal knowledge of a juvenile shall be fined not more than five thousand dollars, or imprisoned, with or without hard labor, for not more than ten years, or both, provided that the defendant shall not be eligible to have his conviction set aside or his prosecution dismissed in accordance with the provisions of Code of Criminal Procedure Article 893.

(2) (a) In addition, the court shall order that the personal property used in the commission of the offense shall be seized and impounded, and after conviction, sold at public sale or public auction by the district attorney in accordance with R.S. 15:539.1.

(b) The personal property made subject to seizure and sale pursuant to Subparagraph (a) of this Paragraph may include, but shall not be limited to, electronic communication devices, computers, computer related equipment, motor vehicles, photographic equipment used to record or create still or moving visual images of the victim that are recorded on paper, film, video tape, disc, or any other type of digital recording media. (Amended by Acts 1977, No. 539, § 1; Acts 1978, No. 757, § 1; Acts 1990, No. 590, § 1; Acts 1995, No. 241, § 1; Acts 2001, No. 796, § 1, eff. Aug. 15, 2001; Acts 2006, No. 80, § 1, eff. Aug. 15, 2006; Acts 2008, No. 331, § 1, eff. Aug. 15, 2008; Acts 2010, No. 763, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 763 added the (D)(1) designation; and added (D)(2).

2008 Amendments. — Acts 2008, No. 331, § 1, effective August 15, 2008, rewrote (A).

2006 Amendments. — Acts 2006, No. 80, § 1, effective August 15, 2006, substituted “thirteen years of age” for “twelve years of age” in (A)(1) and (A)(2).

2001 Amendments. — Acts 2001, No. 796, § 1, effective August 15, 2001, added “felony” preceding “carnal knowledge” throughout the section; deleted former (A)(1) and (A)(2), which read: “(1) A person over the age of seventeen has sexual intercourse, with consent, with any person of the age of twelve years or more, but under the age of seventeen years, when there is an age difference of greater than two years between the two persons and the victim is not the spouse of the offender; or

“(2) A person over the age of seventeen has anal or oral sexual intercourse, with consent, with a person of the age of twelve years or more, but under the age of seventeen years, when there is an age difference of greater than two years between the two persons”; inserted (A)(1) through (3); inserted (B); redesignated former (B) and (C) as (C) and (D), respectively; in (D), inserted “fined not more than five thousand dollars, or” and inserted “or both” following “for not more than ten years.”

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 9:362.

Definitions, see La. R.S. 15:536.

Sentencing of sexual offenders; serial sexual offenders, see La. R.S. 15:537.

Forfeited property related to certain sex crimes; exempt property; allocation of forfeited property, see La. R.S. 15:539.1.

Definitions, see La. R.S. 15:541.

Registration of sex offenders and child predators, see La. R.S. 15:542.

Diminution of sentence for good behavior, see La. R.S. 15:571.3.

Provision of information to protect children, see La. R.S. 15:587.1.

Refusal to hire or contract; termination of employment; exemption; appeal procedure; waiver, see La. R.S. 40:1300.53.

Criminal background checks, see La. R.S. 40:1664.8.

Basic rights for victim and witness, see La. R.S. 46:1844.

Time limitation for certain sex offenses, see La. C.Cr.P. Art. 571.1.

Procedure after determination of mental capacity or incapacity, see La. C.Cr.P. Art. 648.
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CONSTITUTIONAL LAW

• Equal Protection

•• Gender & Sex. — Protection of young females from pregnancy, and from possible injury to their reproductive systems as well as lingering mental impairment, was a legitimate area of state concern justifying the gender classification in the offense of carnal knowledge of a juvenile, La. Rev. Stat. Ann. § 14:80(A)(1); as such, the gender classification in the statute did not violate the Equal Protection Clauses in the Constitutions of the United States or Louisiana. State v. Vining, 609 So. 2d 984, 1992 La. App. LEXIS 3632 (Nov. 24, 1992), writ denied by 613 So. 2d 991, 1993 La. LEXIS 1059 (La. 1993).

Where a legislature had the opportunity, but failed to remove gender-based classification La. Rev. Stat. Ann. § 14:80(1), which prohibited males from having intercourse with females between the ages of 12 and 17, there was an underlying compelling concern for the welfare of young female citizens sufficient to justify the general classification. State v. Bell, 377 So. 2d 303, 1979 La. LEXIS 7597 (Nov. 12, 1979).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Domestic Offenses

•••• General Overview. — According to its plain terms, La. Code Crim. Proc. Ann. art. 895(H)(4) permits a trial judge to relieve a sex offender convicted of carnal knowledge of a juvenile of the duty to register and notify under La. Rev. Stat. Ann. § 15:542 as a condition of probation otherwise imposed by La. Code Crim. Proc. Ann. art. 895(H)(1). State v. Patin, 842 So. 2d 322, 2003 La. LEXIS 1078 (Apr. 9, 2003).

•• Sex Crimes

••• General Overview. — Concurrent sentences of five and five years for convictions of one count of carnal knowledge of a juvenile, and two counts of indecent behavior with a juvenile, were affirmed because the trial court’s failure to state the factual basis for the sentences it imposed at sentencing was cured when the trial court articulated those reasons in its ruling on the motion to reconsider sentence, the record clearly demonstrated that the trial court had considered the sentencing guidelines in fashioning defendant’s sentences but had inadvertently failed to mention them, defendant knew the victim had been sexually abused before and sexually abused the victim on multiple occasions, defendant abused his position of father figure to facilitate commission of the offenses, and the sentences imposed were neither grossly disproportionate to the severity of the offense nor shocking to the sense of justice. State v. Logwood, 847 So. 2d 115, 2003 La. App. LEXIS 1408 (May 14, 2003).

Sentence of three and a half years at hard labor, imposed upon an 18-year-old defendant for the crime of carnal knowledge of a 15 ½ year old girl, whom he had known for four years and intended to marry, was constitutionally excessive. State v. Sepulvado, 367 So. 2d 762, 1979 La. LEXIS 7285 (Jan. 29, 1979).

Under La. Rev. Stat. Ann. § 14:80 the state failed to show that defendant, an adult, had sexual intercourse with a minor with her consent; the state failed to show that the minor was unmarried at the time of the unlawful act. State v. La Borde, 234 LA. 28, 99 So. 2d 11, 1958 La. LEXIS 1076 (Jan. 6, 1958), overruled by State v. Gatlin, 241 LA. 321, 129 So. 2d 4, 1961 La. LEXIS 567 (1961).

••• Sexual Assault

•••• General Overview. — Ten-year sentences, on each of the six counts of carnal knowledge of a juvenile under the age of 17, in violation of La. Rev. Stat. Ann. § 14:80, with each sentence to run concurrently, were not unconstitutionally excessive, where defendant (1) admitted he had sexual intercourse with a 13-year-old victim on six separate occasions over a two-month period, (2) had a previous conviction for carnal knowledge of a juvenile and was on probation for the same offense at the time he committed the present six offenses, and (3) at the age of 22, had over 20 adult arrests ranging from simple robbery and simple assault, to attempted armed robbery. State v. Allen, 868 So. 2d 877, 2004 La. App. LEXIS 326 (Feb. 23, 2004).

State successfully proved that defendant’s age met the requirements of La. Rev. Stat. Ann. §§ 14:80 and 14:43.3, given that defendant’s physical appearance was open to view by the trial court; the evidence showed that (1) defendant lived alone in a motel room, (2) defendant had previously pleaded guilty to various offenses and was charged and sentenced as an adult, and no objection to the conviction was raised by defendant’s counsel, who should have done so had the convictions been juvenile, and (3) defendant had purchased alcohol on prior occasions and wanted to visit a casino. State v. Zeringue, 862 So. 2d 186, 2003 La. App. LEXIS 3277 (Nov. 25, 2003), writ denied by La. 2003-3523, 870 So. 2d 298, 2004 La. LEXIS 1398 (La. Apr. 23, 2004).

Where defendant was charged with aggravated burglary and forcible rape in connection with the rape of a 14-year old girl and, pursuant to a plea agreement, plead guilty to felony carnal knowledge of a juvenile, a sentence of five years with two years suspended was not excessive. State v. Palmer, 850 So. 2d 1058, 2003 La. App. LEXIS 2049 (July 8, 2003).

Considering the evidence, the age difference between defendant and the victim, the fact that defendant was warned on more than one occasion to end the relationship but refused to do so, and the sentence imposed in similar cases, defendant’s sentence of seven years was not so grossly disproportionate to the severity of the crime as to shock the court’s sense of justice. State v. Smith, 846 So. 2d 786, 2003 La. App. LEXIS 299 (Feb. 12, 2003), writ of certiorari denied by La. 2003-0562, 845 So. 2d 1061, 2003 La. LEXIS 1776 (La. May 30, 2003).

Seven-year sentence imposed upon a pastor for violating La. Rev. Stat. Ann. § 14:80 by committing carnal knowledge of a 15-year-old juvenile who was a member of his church did not shock the court’s sense of conscience, nor was it an abuse of discretion by the trial judge; defendant established a relationship of confidence with the victim and then took advantage of that relationship to foster a sexual relationship with her, and he stated that he was not remorseful about his feelings for her. State v. Esteves, 800 So. 2d 1040, 2001 La. App. LEXIS 2407 (Oct. 30, 2001).

La. Rev. Stat. Ann. § 14:80 defines carnal knowledge of a juvenile. State v. Simmons, 781 So. 2d 821, 2001 La. App. LEXIS 381 (Feb. 28, 2001).

Defendant’s conviction for carnal knowledge of a juvenile in violation of La. Rev. Stat. Ann. § 14:80 was supported by sufficient evidence, including the testimony of the minor victim that she had sexual intercourse with defendant, who was 20 years old and more than two years older than the victim, and defendant’s testimony that he was not the only one to sleep with the victim. State v. Simmons, 781 So. 2d 821, 2001 La. App. LEXIS 381 (Feb. 28, 2001).

La. Rev. Stat. Ann. § 14:80(B) is not unconstitutional; it does not create an unconstitutional mandatory presumption, and the statute does not violate constitutional precepts because it lacks the element of intent with regard to the age of the victim. State v. Granier, 765 So. 2d 998, 2000 La. LEXIS 1909 (July 6, 2000).

Knowledge of the juvenile’s age is not an element of certain crimes involving juveniles, including the crime of carnal knowledge of a juvenile, La. Rev. Stat. Ann. § 14:80. State v. Granier, 765 So. 2d 998, 2000 La. LEXIS 1909 (July 6, 2000).

Trial court did not abuse its discretion when it imposed a seven-year hard labor sentence following defendant’s guilty plea to carnal knowledge of a juvenile; the trial court properly considered a presentence investigation report that reflected defendant’s first felony status, but the seriousness of the offense was escalated by the four-year age difference between the 13-year-old victim and defendant. Considering all of the circumstances, including defendant’s first felony status, the moderate sentence was not shocking to the sense of justice. State v. Worsham, 754 So. 2d 1107, 2000 La. App. LEXIS 101 (Feb. 1, 2000).

Defendant challenged his sentence as constitutionally excessive pursuant to La. Const. art. I, § 20 when he was sentenced to 10 years imprisonment following his plea of guilty to the crime of carnal knowledge of a juvenile, a violation of La. Rev. Stat. Ann. § 14:80, but where the record showed more than adequate compliance with La. Code Crim. Proc. Ann. art. 894.1, the trial court reviewed the presentence investigation report for defendant and enunciated several reasons for imposition of the 10-year sentence at hard labor, the trial court noted that although forcible rape had taken place on three occasions, defendant had been allowed to plead guilty to one count of carnal knowledge of a juvenile, the sentence was not an abuse of discretion, was not grossly out of proportion to the seriousness of the crime, and did not shock one’s sense of justice such that it was not constitutionally excessive. State v. Berry, 732 So. 2d 638, 1999 La. App. LEXIS 810 (Mar. 31, 1999).

Trial court erred in sentencing defendant to prison without the possibility of parole, probation, or suspension of sentence because a conviction for carnal knowledge of a juvenile, in violation of La. Rev. Stat. Ann. § 14:80, did not deny a person the possibility of parole, probation or suspension of sentence. State v. Lewis, 727 So. 2d 1274, 1999 La. App. LEXIS 286 (Feb. 3, 1999), writ denied by La. 99-0567, 745 So. 2d 21, 1999 La. LEXIS 1894 (La. June 18, 1999).

Defendant’s conviction for carnal knowledge of a juvenile, in violation of La. Rev. Stat. Ann. § 14:80, was supported by sufficient evidence; the victim testified that she was 13 when the offense occurred, and the trial court could infer that defendant was over 17 by his physical appearance and the fact that he was being tried as an adult. State v. Lewis, 727 So. 2d 1274, 1999 La. App. LEXIS 286 (Feb. 3, 1999), writ denied by La. 99-0567, 745 So. 2d 21, 1999 La. LEXIS 1894 (La. June 18, 1999).

Where a 15-year old girl testified that she had consensual sex with defendant, a 20-year old male, and two people testified that defendant admitted he had sex with the girl, the evidence was sufficient to convict defendant of carnal knowledge of a juvenile. State v. Hammock, 711 So. 2d 756, 1998 La. App. LEXIS 655 (Apr. 1, 1998), writ denied by La. 98-1143, 726 So. 2d 11, 1998 La. LEXIS 2879 (La. Sept. 25, 1998).

Where a 20-year old male was convicted of carnal knowledge of a juvenile for having consensual sex with a 15-year old girl, a five year sentence was not excessive; defendant’s age was properly not considered as a mitigating factor. State v. Hammock, 711 So. 2d 756, 1998 La. App. LEXIS 655 (Apr. 1, 1998), writ denied by La. 98-1143, 726 So. 2d 11, 1998 La. LEXIS 2879 (La. Sept. 25, 1998).

Evidence of a high school track coach’s alleged lustful disposition toward other female students was not admissible under La. Code Evid. Ann. art. 404(B) because the crime of carnal knowledge of a juvenile, La. Rev. Stat. Ann. § 14:80, did not include the element of intent or disposition to commit a crime. State v. Blackwell, 701 So. 2d 1389, 1997 La. App. LEXIS 2682 (Nov. 10, 1997), writ denied by La. 97-3073, 709 So. 2d 755, 1998 La. LEXIS 556 (La. Feb. 13, 1998).

La. Rev. Stat. Ann. § 14:80 applied to defendant because he was 17 years and 10 months of age at the time of the offense; after defendant’s seventeenth birthday had passed, he was over the age of seventeen. State v. Miller, 663 So. 2d 107, 1995 La. App. LEXIS 2425 (Aug. 30, 1995).

Where defendant was convicted of carnal knowledge of a juvenile, it was not necessary for the state to explicitly prove that the victim was unmarried and did not willingly consent to sexual intercourse because there were sufficient circumstances from which the jury could have concluded that the victim was unmarried and that she reluctantly consented to sexual activity. State v. Dixon, 471 So. 2d 282, 1985 La. App. LEXIS 8916 (June 5, 1985).

Evidence was sufficient to convict defendant of carnal knowledge of a juvenile, in violation of La. Rev. Stat. Ann. § 14:80, where the victim was more 12 years old, defendant was 29 years of age, a rape kit showed that the victim had sex, and the victim testified that she had sex with defendant. State v. Freeman, 447 So. 2d 600, 1984 La. App. LEXIS 8187 (Mar. 7, 1984).

Where a legislature had the opportunity, but failed to remove gender-based classification La. Rev. Stat. Ann. § 14:80(1), which prohibited males from having intercourse with females between the ages of 12 and 17, there was an underlying compelling concern for the welfare of young female citizens sufficient to justify the general classification. State v. Bell, 377 So. 2d 303, 1979 La. LEXIS 7597 (Nov. 12, 1979).

Defendant was properly convicted of carnal knowledge of a juvenile under an earlier version of La. Rev. Stat. Ann. § 14:80, where the State proved that defendant was 18 years old, that the victim was 15 years old, and that the parties had sexual relations in the county. State v. Sepulvado, 359 So. 2d 137, 1978 La. LEXIS 5949 (May 22, 1978).

• Accusatory Instruments

•• Indictments

••• General Overview. — Place of the commission of the offense need not be stated in an indictment for carnal knowledge of a juvenile under La. Rev. Stat. Ann. § 14:80. State v. Lee, 465 So. 2d 806, 1985 La. App. LEXIS 8331 (Feb. 27, 1985), writ of certiorari denied by 468 So. 2d 572, 1985 La. LEXIS 8730 (La. 1985).

• Sentencing

•• Appeals

••• General Overview. — Where defendant was charged with aggravated burglary and forcible rape in connection with the rape of a 14-year old girl and, pursuant to a plea agreement, plead guilty to felony carnal knowledge of a juvenile, a sentence of five years with two years suspended was not excessive. State v. Palmer, 850 So. 2d 1058, 2003 La. App. LEXIS 2049 (July 8, 2003).

•• Consecutive Sentences. — Where defendant entered guilty pleas to three counts of carnal knowledge occurring over a period of several years, and defendant was substantially older than the victim, the trial court did not abuse its discretion when it imposed consecutive sentences; the trial court noted the lack of victim provocation and defendant’s tyrannical, cruel, and violent manner. State v. Willis, 420 So. 2d 962, 1982 La. LEXIS 12255 (Oct. 18, 1982).

•• Cruel & Unusual Punishment. — Considering the evidence, the age difference between defendant and the victim, the fact that defendant was warned on more than one occasion to end the relationship but refused to do so, and the sentence imposed in similar cases, defendant’s sentence of seven years was not so grossly disproportionate to the severity of the crime as to shock the court’s sense of justice. State v. Smith, 846 So. 2d 786, 2003 La. App. LEXIS 299 (Feb. 12, 2003), writ of certiorari denied by La. 2003-0562, 845 So. 2d 1061, 2003 La. LEXIS 1776 (La. May 30, 2003).

Seven-year sentence imposed upon a pastor for violating La. Rev. Stat. Ann. § 14:80 by committing carnal knowledge of a 15-year-old juvenile who was a member of his church did not shock the court’s sense of conscience, nor was it an abuse of discretion by the trial judge; defendant established a relationship of confidence with the victim and then took advantage of that relationship to foster a sexual relationship with her, and he stated that he was not remorseful about his feelings for her. State v. Esteves, 800 So. 2d 1040, 2001 La. App. LEXIS 2407 (Oct. 30, 2001).

•• Guidelines

••• Departures

•••• General Overview. — Where a 20-year old male was convicted of carnal knowledge of a juvenile for having consensual sex with a 15-year old girl, a five year sentence was not excessive; defendant’s age was properly not considered as a mitigating factor. State v. Hammock, 711 So. 2d 756, 1998 La. App. LEXIS 655 (Apr. 1, 1998), writ denied by La. 98-1143, 726 So. 2d 11, 1998 La. LEXIS 2879 (La. Sept. 25, 1998).

•• Imposition

••• Factors. — Trial court did not abuse its discretion when it imposed a seven-year hard labor sentence following defendant’s guilty plea to carnal knowledge of a juvenile; the trial court properly considered a presentence investigation report that reflected defendant’s first felony status, but the seriousness of the offense was escalated by the four-year age difference between the 13-year-old victim and defendant. Considering all of the circumstances, including defendant’s first felony status, the moderate sentence was not shocking to the sense of justice. State v. Worsham, 754 So. 2d 1107, 2000 La. App. LEXIS 101 (Feb. 1, 2000).

Trial court erred in sentencing defendant to prison without the possibility of parole, probation, or suspension of sentence because a conviction for carnal knowledge of a juvenile, in violation of La. Rev. Stat. Ann. § 14:80, did not deny a person the possibility of parole, probation or suspension of sentence. State v. Lewis, 727 So. 2d 1274, 1999 La. App. LEXIS 286 (Feb. 3, 1999), writ denied by La. 99-0567, 745 So. 2d 21, 1999 La. LEXIS 1894 (La. June 18, 1999).

•• Proportionality. — Concurrent sentences of five and five years for convictions of one count of carnal knowledge of a juvenile, and two counts of indecent behavior with a juvenile, were affirmed because the trial court’s failure to state the factual basis for the sentences it imposed at sentencing was cured when the trial court articulated those reasons in its ruling on the motion to reconsider sentence, the record clearly demonstrated that the trial court had considered the sentencing guidelines in fashioning defendant’s sentences but had inadvertently failed to mention them, defendant knew the victim had been sexually abused before and sexually abused the victim on multiple occasions, defendant abused his position of father figure to facilitate commission of the offenses, and the sentences imposed were neither grossly disproportionate to the severity of the offense nor shocking to the sense of justice. State v. Logwood, 847 So. 2d 115, 2003 La. App. LEXIS 1408 (May 14, 2003).

Defendant challenged his sentence as constitutionally excessive pursuant to La. Const. art. I, § 20 when he was sentenced to 10 years imprisonment following his plea of guilty to the crime of carnal knowledge of a juvenile, a violation of La. Rev. Stat. Ann. § 14:80, but where the record showed more than adequate compliance with La. Code Crim. Proc. Ann. art. 894.1, the trial court reviewed the presentence investigation report for defendant and enunciated several reasons for imposition of the 10-year sentence at hard labor, the trial court noted that although forcible rape had taken place on three occasions, defendant had been allowed to plead guilty to one count of carnal knowledge of a juvenile, the sentence was not an abuse of discretion, was not grossly out of proportion to the seriousness of the crime, and did not shock one’s sense of justice such that it was not constitutionally excessive. State v. Berry, 732 So. 2d 638, 1999 La. App. LEXIS 810 (Mar. 31, 1999).

Sentence of three and a half years at hard labor, imposed upon an 18-year-old defendant for the crime of carnal knowledge of a 15 ½ year old girl, whom he had known for four years and intended to marry, was constitutionally excessive. State v. Sepulvado, 367 So. 2d 762, 1979 La. LEXIS 7285 (Jan. 29, 1979).

• Appeals

•• Standards of Review

••• Substantial Evidence

•••• General Overview. — Defendant’s conviction for carnal knowledge of a juvenile in violation of La. Rev. Stat. Ann. § 14:80 was supported by sufficient evidence, including the testimony of the minor victim that she had sexual intercourse with defendant, who was 20 years old and more than two years older than the victim, and defendant’s testimony that he was not the only one to sleep with the victim. State v. Simmons, 781 So. 2d 821, 2001 La. App. LEXIS 381 (Feb. 28, 2001).

EVIDENCE

• Testimony

•• Credibility

••• Impeachment

•••• Prior Conduct. — Evidence of a high school track coach’s alleged lustful disposition toward other female students was not admissible under La. Code Evid. Ann. art. 404(B) because the crime of carnal knowledge of a juvenile, La. Rev. Stat. Ann. § 14:80, did not include the element of intent or disposition to commit a crime. State v. Blackwell, 701 So. 2d 1389, 1997 La. App. LEXIS 2682 (Nov. 10, 1997), writ denied by La. 97-3073, 709 So. 2d 755, 1998 La. LEXIS 556 (La. Feb. 13, 1998).
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§ 80.1. Misdemeanor carnal knowledge of a juvenile.

A. Misdemeanor carnal knowledge of a juvenile is committed when a person who is seventeen years of age or older has sexual intercourse, with consent, with a person who is thirteen years of age or older but less than seventeen years of age, when the victim is not the spouse of the offender, and when the difference between the age of the victim and age of the offender is greater than two years, but less than four years.

B. As used in this Section, “sexual intercourse” means anal, oral, or vaginal sexual intercourse.

C. Lack of knowledge of the juvenile’s age shall not be a defense. Emission is not necessary, and penetration, however slight, is sufficient to complete the crime.

D. Whoever commits the crime of misdemeanor carnal knowledge of a juvenile shall be fined not more than one thousand dollars, or imprisoned for not more than six months, or both.

E. The offender shall be eligible to have his conviction set aside and his prosecution dismissed in accordance with the appropriate provisions of the Code of Criminal Procedure.

F. The offender shall not be subject to any of the provisions of law which are applicable to sex offenders, including but not limited to the provisions which require registration of the offender and notice to the neighbors of the offender. (Acts 2001, No. 796, § 1, eff. Aug. 15, 2001; Acts 2008, No. 331, § 1, eff. Aug. 15, 2008.)

2008 Amendments. — Acts 2008, No. 331, § 1, effective August 15, 2008, in (A), deleted “but less than nineteen years of age” preceding “has sexual intercourse,” substituted “thirteen years of age” for “fifteen years of age,” and added “but less than four years.”

CROSS REFERENCES

Louisiana Law. — Registration of sex offenders and child predators, see La. R.S. 15:542.

Definitions, see La. R.S. 15:603.

TREATISES AND LAW REVIEWS

General Law Reviews. — Article — Part I: Is Obtaining an Arrestee’s DNA a Valid Special Needs Search Under the Fourth Amendment? What Should (and Will) the Supreme Court Do?. 34 J.L. Med. & Ethics 165 (2006).

INDEPENDENT ARTICLE: Is Obtaining an Arrestee’s DNA a Valid Special Needs Search Under the Fourth Amendment? What Should (and Will) the Supreme Court Do?. 33 J.L. Med. & Ethics 102 (Spring 2005).

§ 81. Indecent behavior with juveniles.

A. Indecent behavior with juveniles is the commission of any of the following acts with the intention of arousing or gratifying the sexual desires of either person:

(1) Any lewd or lascivious act upon the person or in the presence of any child under the age of seventeen, where there is an age difference of greater than two years between the two persons. Lack of knowledge of the child’s age shall not be a defense; or

(2) The transmission, delivery or utterance of any textual, visual, written, or oral communication depicting lewd or lascivious conduct, text, words, or images to any person reasonably believed to be under the age of seventeen and reasonably believed to be at least two years younger than the offender. It shall not be a defense that the person who actually receives the transmission is not under the age of seventeen.

B. The trial judge shall have the authority to issue any necessary orders to protect the safety of the child during the pendency of the criminal action and beyond its conclusion.

C. For purposes of this Section, “textual, visual, written, or oral communication” means any communication of any kind, whether electronic or otherwise, made through the use of the United States mail, any private carrier, personal courier, computer online service, Internet service, local bulletin board service, Internet chat room, electronic mail, online messaging service, or personal delivery or contact.

D. The provisions of this Section shall not apply to the transference of such images by a telephone company, cable television company, or any of its affiliates, free over-the-air television broadcast station, an Internet provider, or commercial online service provider, or to the carrying, broadcasting, or performing of related activities in providing telephone, cable television, Internet, or commercial on-line services.

E. An offense committed under this Section and based upon the transmission and receipt of textual, visual, written, or oral communication may be deemed to have been committed where the communication was originally sent, originally received, or originally viewed by any person.

F. After the institution of prosecution, access to and the disposition of any material seized as evidence of this offense shall be in accordance with R.S. 46:1845.

G. Any evidence resulting from the commission of a crime under this Section shall constitute contraband.

H. (1) Whoever commits the crime of indecent behavior with juveniles shall be fined not more than five thousand dollars or imprisoned with or without hard labor for not more than seven years, or both, provided that the defendant shall not be eligible to have his conviction set aside or his prosecution dismissed in accordance with the provisions of Code of Criminal Procedure Article 893.

(2) Whoever commits the crime of indecent behavior with juveniles on a victim under the age of thirteen when the offender is seventeen years of age or older, shall be punished by imprisonment at hard labor for not less than two nor more than twenty-five years. At least two years of the sentence imposed shall be served without benefit of parole, probation, or suspension of sentence.

(3) (a) In addition, the court shall order that the personal property used in the commission of the offense shall be seized and impounded, and after conviction, sold at public sale or public auction by the district attorney in accordance with R.S. 15:539.1.

(b) The personal property made subject to seizure and sale pursuant to Subparagraph (a) of this Paragraph may include, but shall not be limited to, electronic communication devices, computers, computer related equipment, motor vehicles, photographic equipment used to record or create still or moving visual images of the victim that are recorded on paper, film, video tape, disc, or any other type of digital recording media. (Amended by Acts 1956, No. 450, § 1; Acts 1968, No. 647, § 1; Acts 1977, No. 537, § 1; Acts 1984, No. 423, § 1; Acts 1986, No. 406, § 1; Acts 1990, No. 590, § 1; Acts 1997, No. 743, § 1, eff. Aug. 15, 1997; Acts 2006, No. 103, § 1, eff. Aug. 15, 2006; Acts 2006, No. 224, § 1, eff. Aug. 15, 2006; Acts 2009, No. 198, § 1, eff. Aug. 15, 2009; Acts 2010, No. 763, § 1, eff. Aug. 15, 2010.)

Editor’s Notes. — Acts 2012, No. 404, § 2, effective August 1, 2012 and Acts 2012, No. 558, § 2, effective June 5, 2012, repealed R.S. 46:1845 referenced in the section above.

2010 Amendments. — The 2010 amendment by No. 763 added (H)(3).

2009 Amendments. — The 2009 amendment by No. 198, in (A)(2), substituted “delivery or utterance of any texual, visual, written, or oral communication” for “of an electronic textual communication or an electronic visual communication” and added “words”; rewrote (C); and substituted “textual, visual, written, or oral communication” for “electronic textual or visual communications” in (E).

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated the former (C) as (H), as amended by Acts 2006, No. 103, § 1 and merged it with Acts 2006, No. 224, § 1.

2006 Amendments. — Acts 2006, No. 103, § 1, effective August 15, 2006, added (C)(2).

Acts 2006, No. 224, § 1, effective August 15, 2006, added (A)(1) and (2), and (C) through (G) (now (D) through (H)), and redesignated former (C) as (H); and substituted “of the following acts with the intention of arousing or gratifying the sexual desires of either person” for “lewd or lascivious act upon the person or in presence of any child under the age of seventeen, where there is an age difference of greater than two years between the two persons, with the intention of arousing or gratifying the sexual desires of either person. Lack of knowledge of the child’s age shall not be a defense” in (A).

Quoted Statutory Material. — Acts 2006, No. 103, § 2, provides that “This Act shall be known hereafter as ‘The Mary Jean Thigpen Law’ in memory of Mary Jean Thigpen, a four year old who was murdered on November 12, 2001, by a multiple sexual offender.”

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 9:362.

Unlawful use or access of social media, see La. R.S. 14:91.5.

Definitions, see La. R.S. 15:536.

Sentencing of sexual offenders; serial sexual offenders, see La. R.S. 15:537.

Forfeited property related to certain sex crimes; exempt property; allocation of forfeited property, see La. R.S. 15:539.1.

Definitions, see La. R.S. 15:541.

Diminution of sentence for good behavior, see La. R.S. 15:571.3.

Definitions, see La. R.S. 24:932.

Basic rights for victim and witness, see La. R.S. 46:1844.

Time limitation for certain sex offenses, see La. C.Cr.P. Art. 571.1.
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CONSTITUTIONAL LAW

• The Judiciary

•• Case or Controversy

••• Constitutionality of Legislation

•••• General Overview. — In declaring the indecent behavior with juveniles statute, La. Rev. Stat. Ann. § 14:81(A), unconstitutional, the trial court erred when it speculated about the possible application of § 14:81(A) in cases in which the juvenile was in an adjoining room, whether the door remained opened or closed, or elsewhere in a family home because, unlike those hypothetical situations considered by the trial court, in defendant’s case, the child was unquestionably in physical proximity of defendant by virtue of being within the same room as defendant while he masturbated; thus, the trial court improperly granted defendant’s motion to quash. State v. Interiano, 868 So. 2d 9, 2004 La. LEXIS 476 (Feb. 13, 2004).

In the absence of a physical touching upon the person of the child, the indecent behavior with juveniles statute, La. Rev. Stat. Ann. § 14:81(A), requires the knowing commission of a sexual act such that the child sees or senses that a sexual act is taking place, even if the child is not able to articulate or even comprehend what the offender is doing, for a violation to occur, and accordingly, the trial court erred in ruling that § 14:81(A) was unconstitutionally vague by essentially preempting the trier of fact’s role in determining whether defendant’s 10-month old child saw or sensed that a sexual act was taking place, and thus, the trial court erred in granting defendant’s motion to quash the indictment. State v. Interiano, 868 So. 2d 9, 2004 La. LEXIS 476 (Feb. 13, 2004).

• Bill of Rights

•• Fundamental Freedoms

••• Judicial & Legislative Restraints

•••• Overbreadth & Vagueness. — La. Rev. Stat. Ann. § 14:81, which criminalized indecent behavior with a juvenile and applied to offenders over the age of 17, was not unconstitutionally vague because the ordinary person would have no reasonable doubt that a person over the age of 17 was a person who was 17 or older. State v. Miles, 557 So. 2d 1375, 1990 La. LEXIS 602 (Mar. 12, 1990).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Domestic Offenses

•••• General Overview. — Where a 21-year old defendant pled guilty to indecent behavior with a 13-year-old juvenile, which involved inappropriate sexual contact, but not sexual assault, defendant’s sentence of five years at hard labor was not excessive; this was defendant’s second felony, defendant could have been sentenced as a habitual offender, defendant had violated probation in another state, and there was some emotional harm to the victim. State v. Delgado, 845 So. 2d 581, 2003 La. App. LEXIS 1239 (Apr. 30, 2003).

•• Inchoate Crimes

••• Attempt

•••• General Overview. — Where 4-year-old victim testified that defendant told her he would give her some candy if she would accompany him to the front of the house and defendant then held the victim’s head and tried to force her to perform oral sex on defendant, the evidence was sufficient to support defendant’s conviction for attempted indecent behavior with a juvenile. State v. Walton, 872 So. 2d 1221, 2004 La. App. LEXIS 1106 (Apr. 14, 2004).

Where defendant showed his 12-year-old son movies depicting naked women and sexual acts and magazines showing naked or nearly naked women, such did not constituted lewd or lascivious conduct as contemplated by La. Rev. Stat. Ann. § 14:81(A), which prohibited indecent behavior with a juvenile; hence, on appeal the court vacated and set aside defendant’s conviction for attempted indecent behavior with a juvenile. State v. Gaspard, 841 So. 2d 1021, 2003 La. App. LEXIS 605 (Mar. 5, 2003).

•• Miscellaneous Offenses

••• General Overview. — Where three minor girls alleged that defendant had them commit lewd acts for his gratification in violation of La. Rev. Stat. Ann. §§ 14:27 and 14:81, and defendant denied that the incident occurred, his conviction was affirmed where the jury found the girls to be more credible. State v. Reed, 512 So. 2d 588, 1987 La. App. LEXIS 9920 (July 22, 1987).

••• Lesser Included Offenses

•••• General Overview. — “Use of force” element of the crime of attempted molestation of a juvenile, La. Rev. Stat. Ann. § 14:81.2, was not satisfied where defendant touched the victim’s genitals; however, the jury, by returning a verdict of guilty to that offense necessarily found the existence of every essential element of the lesser and included crime of attempted indecent behavior with a juvenile, La. Rev. Stat. Ann. § 14:81, and the court modified the jury’s verdict by entering a judgment of conviction of the lesser included offense. State v. LeBlanc, 506 So. 2d 1197, 1987 La. LEXIS 9232 (May 18, 1987).

•• Sex Crimes

••• General Overview. — Concurrent sentences of five and five years for convictions of one count of carnal knowledge of a juvenile, and two counts of indecent behavior with a juvenile, were affirmed because the trial court’s failure to state the factual basis for the sentences it imposed at sentencing was cured when the trial court articulated those reasons in its ruling on the motion to reconsider sentence, the record clearly demonstrated that the trial court had considered the sentencing guidelines in fashioning defendant’s sentences but had inadvertently failed to mention them, defendant knew the victim had been sexually abused before and sexually abused the victim on multiple occasions, defendant abused his position of father figure to facilitate commission of the offenses, and the sentences imposed were neither grossly disproportionate to the severity of the offense nor shocking to the sense of justice. State v. Logwood, 847 So. 2d 115, 2003 La. App. LEXIS 1408 (May 14, 2003).

To convict a defendant of indecent behavior with juveniles, La. Rev. Stat. Ann. § 14:81, the State had to prove that: (1) there was an age difference of greater than two years between the accused and the victim, who was not yet 17; (2) the accused committed a lewd or lascivious act upon the person or in the presence of a child; and (3) that the accused had the specific intent to arouse or gratify either his own or the victim’s sexual desires. State v. Bugbee, 781 So. 2d 748, 2001 La. App. LEXIS 332 (Feb. 28, 2001).

In defendant’s sexual assault case, defendant should not have received the maximum seven-year sentence under La. Rev. Stat. Ann. § 14:81, where he presented cases involving more serious criminal violations in which lesser sentences were imposed. State v. Lisotta, 712 So. 2d 527, 1998 La. App. LEXIS 226 (Feb. 25, 1998).

District court did not abuse its discretion by imposing the maximum sentence allowed under La. Rev. Stat. Ann. § 14:81 against defendant who had been convicted of indecent behavior with a juvenile because the defendant had violated his position of trust as a teacher, took advantage of the vulnerability of those entrusted to him, and repeatedly molested his student over a period of months. State v. Penn, 633 So. 2d 337, 1993 La. App. LEXIS 3748 (Nov. 24, 1993).

La. Rev. Stat. Ann. § 14:81, which criminalized indecent behavior with a juvenile and applied to offenders over the age of 17, was not unconstitutionally vague because the ordinary person would have no reasonable doubt that a person over the age of 17 was a person who was 17 or older. State v. Miles, 557 So. 2d 1375, 1990 La. LEXIS 602 (Mar. 12, 1990).

Where three minor girls alleged that defendant had them commit lewd acts for his gratification in violation of La. Rev. Stat. Ann. §§ 14:27 and 14:81, and defendant denied that the incident occurred, his conviction was affirmed where the jury found the girls to be more credible. State v. Reed, 512 So. 2d 588, 1987 La. App. LEXIS 9920 (July 22, 1987).

Defendant was properly convicted of indecent behavior with a juvenile, a violation of La. Rev. Stat. Ann. § 14:81, as the jury’s finding that the girl’s accusation against defendant was more credible than defendant’s denial would not be disturbed on appeal absent a showing that it was contrary to the evidence; considering the sufficiency of the evidence, the court ruled that the jury could have found the necessary elements of § 14:81 proven beyond a reasonable doubt. State v. Horton, 476 So. 2d 9, 1985 La. App. LEXIS 9805 (Sept. 16, 1985), writ of certiorari denied by 478 So. 2d 144, 1985 La. LEXIS 10043 (La. 1985).

The crime of indecent behavior with a juvenile does not require that there be any physical injury to the body of the victim; as a result, the corpus delicti can be established for the crime without any medical testimony or other evidence of physical injury. State v. Monta, 470 So. 2d 383, 1985 La. App. LEXIS 8828 (May 15, 1985), writ of certiorari denied by 476 So. 2d 348, 1985 La. LEXIS 9675 (La. 1985).

Defendant’s requiring the victim and others to take off their swimming suits and play some sort of game did not constitute a violation of La. Rev. Stat. Ann. § 14:81A prohibiting indecent behavior with juveniles. State v. Barham, 467 So. 2d 880, 1985 La. App. LEXIS 9211 (Apr. 10, 1985), writ of certiorari denied by 475 So. 2d 355, 1985 La. LEXIS 9358 (La. 1985).

••• Obscenity

•••• General Overview. — Sufficient evidence existed to convict defendant of indecent behavior with a juvenile where the victim testified that defendant pulled her into his apartment, fondled her, and was willing to pay her to have sex with him or pose for pictures. State v. Battaglia, 861 So. 2d 704, 2003 La. App. LEXIS 3274 (Nov. 25, 2003), writ denied by La. 2004-1701, 901 So. 2d 1058, 2005 La. LEXIS 1430 (La. Apr. 29, 2005).

Where defendant showed his 12-year-old son movies depicting naked women and sexual acts and magazines showing naked or nearly naked women, such did not constituted lewd or lascivious conduct as contemplated by La. Rev. Stat. Ann. § 14:81(A), which prohibited indecent behavior with a juvenile; hence, on appeal the court vacated and set aside defendant’s conviction for attempted indecent behavior with a juvenile. State v. Gaspard, 841 So. 2d 1021, 2003 La. App. LEXIS 605 (Mar. 5, 2003).

Conviction of indecent behavior with a juvenile, La. Rev. Stat. Ann. § 14:81, was affirmed where the five-year-old victim appeared and testified in conformity with her videotaped police interview that while putting a family cat in the back yard, defendant exposed himself to the juvenile and offered her bubble gum in exchange for oral sex; the juvenile described the offense in sufficient detail so as to rule out any possibility that defendant’s actions were misconstrued. State v. Farrar, 836 So. 2d 1161, 2003 La. App. LEXIS 128 (Jan. 29, 2003), writ denied by La. 2003-2323, 882 So. 2d 578, 2004 La. LEXIS 2494 (La. Aug. 20, 2004).

Defendant was guilty of indecent behavior with juveniles where in all three rapes, defendant broke into the victims’ homes, in which children were present, with the intention of committing a sexual offense, and in one case, defendant required one son to help his mother urinate into a cup before making both boys, at gunpoint, watch their mother’s rape. State v. Washington, 828 So. 2d 97, 2002 La. App. LEXIS 2751 (Sept. 18, 2002), writ denied by La. 2002-2963, 853 So. 2d 631, 2003 La. LEXIS 2515 (La. Sept. 19, 2003).

Trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 559 where it refused to permit defendant to withdraw “best interest” pleas on three counts of indecent behavior with juveniles in violation of La. Rev. Stat. Ann. § 14:81 because the trial court’s failure to advise defendant that defendant would be required to register and provide notice of sex offender status according to La. Code Crim. Proc. Ann. art. 895(H) and La. Rev. Stat. Ann. § 15.542 did not entitle defendant to withdraw the plea where the testimony of defendant and defense counsel at the evidentiary hearing made clear that defendant was well aware of the sex offender notice and registrations laws before entering the pleas and had sought a disposition of the case that avoided the reporting requirements altogether. State v. Blanchard, 786 So. 2d 701, 2001 La. LEXIS 1123 (Apr. 20, 2001).

Because the crime of indecent behavior with a juvenile required proof of specific intent pursuant to La. Rev. Stat. Ann. § 14:81, and sexual battery required proof that the proscribed act was intentional under La. Rev. Stat. Ann. § 14:43.1, the State articulated a legitimate rationale for introducing another minor’s testimony in defendant’s trial as other crimes evidence under La. Code Evid. Ann. art. 404(B) to allay any concern by jurors that defendant’s conduct was accidental or inadvertent. State v. Blanchard, 786 So. 2d 701, 2001 La. LEXIS 1123 (Apr. 20, 2001).

••• Sexual Assault

•••• General Overview. — Mother’s testimony about her finding in her bedroom a pornographic tape playing and her son and defendant both naked from the waist down, and her son’s description of the incident, was sufficient to support defendant’s conviction of the responsive verdict of indecent behavior with a juvenile under La. Rev. Stat. Ann. § 14:81. State v. Watson, 900 So. 2d 325, 2005 La. App. LEXIS 1044 (Apr. 20, 2005).

Defendant’s convictions for molestation of a juvenile in violation of La. Rev. Stat. Ann. § 14:81.2 and indecent behavior with a juvenile in violation of La. Rev. Stat. Ann. § 14:81(A) were proper where his behavior showed a pattern of exposing children to erotic or semi-pornographic movies as a conduit for more specific sexual contact; a jury could reasonably have found under those circumstances that this wanton conduct was lewd and lascivious. State v. Ellis, 880 So. 2d 214, 2004 La. App. LEXIS 1967 (Aug. 18, 2004).

Where 4-year-old victim testified that defendant told her he would give her some candy if she would accompany him to the front of the house and defendant then held the victim’s head and tried to force her to perform oral sex on defendant, the evidence was sufficient to support defendant’s conviction for attempted indecent behavior with a juvenile. State v. Walton, 872 So. 2d 1221, 2004 La. App. LEXIS 1106 (Apr. 14, 2004).

Trial court erred by imposing the maximum sentence for the crime of indecent behavior with a juvenile, because the evidence showed that defendant led a crime-free life, the crime involved very little restraint, defendant did not attempt to use violence, defendant left the scene after the victim rebuffed the advances, the touching involved was not as egregious as other cases, and the victim had psychological problems before the incident; therefore, the evidence did not show that defendant was one of the worst offenders. State v. Whatley, 867 So. 2d 955, 2004 La. App. LEXIS 468 (Mar. 3, 2004), remanded by La. App. 04-0724, 888 So. 2d 1166, 2004 La. App. LEXIS 3028 (La.App. 3 Cir. Dec. 8, 2004).

In declaring the indecent behavior with juveniles statute, La. Rev. Stat. Ann. § 14:81(A), unconstitutional, the trial court erred when it speculated about the possible application of § 14:81(A) in cases in which the juvenile was in an adjoining room, whether the door remained opened or closed, or elsewhere in a family home because, unlike those hypothetical situations considered by the trial court, in defendant’s case, the child was unquestionably in physical proximity of defendant by virtue of being within the same room as defendant while he masturbated; thus, the trial court improperly granted defendant’s motion to quash. State v. Interiano, 868 So. 2d 9, 2004 La. LEXIS 476 (Feb. 13, 2004).

In the absence of a physical touching upon the person of the child, the indecent behavior with juveniles statute, La. Rev. Stat. Ann. § 14:81(A), requires the knowing commission of a sexual act such that the child sees or senses that a sexual act is taking place, even if the child is not able to articulate or even comprehend what the offender is doing, for a violation to occur, and accordingly, the trial court erred in ruling that § 14:81(A) was unconstitutionally vague by essentially preempting the trier of fact’s role in determining whether defendant’s 10-month old child saw or sensed that a sexual act was taking place, and thus, the trial court erred in granting defendant’s motion to quash the indictment. State v. Interiano, 868 So. 2d 9, 2004 La. LEXIS 476 (Feb. 13, 2004).

Trial court’s imposition of two concurrent eight and one-half year sentences for two counts of indecent behavior with a juvenile was not excessive where cause the sentences given were within the permissible range, defendant had just been released from prison, defendant preyed on two teenage boys after giving them alcohol and drugs, defendant used trickery and deceit to perform oral sex on one of the victims, and defendant could have faced more serious charges under the circumstances; moreover, the trial court was permitted to impose enhanced sentences on both counts. State v. Hotard, 864 So. 2d 748, 2003 La. App. LEXIS 3663 (Dec. 30, 2003).

In defendant’s trial on two counts of indecent behavior with a juvenile, based on La. Rev. Stat. Ann. § 15:440.5, the videotaped interviews were admissible at trial, and their introduction into evidence did not prevent the victims from testifying at trial. State v. Lyles, 858 So. 2d 35, 2003 La. App. LEXIS 2482 (Sept. 16, 2003).

In defendant’s trial for indecent behavior with a juvenile, the two counts, although perpetrated upon different victims, and at different times, occurred at the same location, and under similar circumstances, and the trial court properly denied defendant’s motion to sever the two offenses. State v. Lyles, 858 So. 2d 35, 2003 La. App. LEXIS 2482 (Sept. 16, 2003).

Because date and time were not essential elements of the offense of indecent behavior with a juvenile, the trial court did not err in denying defendant’s motion to quash the bill of information for lack of specificity, where the bill alleged only the period of one year, without further specification, within which the crimes allegedly occurred. State v. Lyles, 858 So. 2d 35, 2003 La. App. LEXIS 2482 (Sept. 16, 2003).

In defendant’s trial on two counts of indecent behavior with a juvenile, where there were two different victims, evidence of the offense committed against either victim could have been introduced at the trial of the offenses committed against the other, to establish defendant’s specific intent; thus, La. Code Evid. Ann. art. 404(B)(1) was not implicated, and severance of the offenses was properly denied. State v. Lyles, 858 So. 2d 35, 2003 La. App. LEXIS 2482 (Sept. 16, 2003).

Where both victims testified that the defendant kissed them using defendant’s tongue, and engaged in inappropriate contact with them, it was clear that the evidence supported defendant’s convictions for indecent behavior with a juvenile, and the introduction of the evidence of the “other acts,” (regarding defendant’s alleged inadvertent exposure of self), while improper, did not attribute to the verdict, and was harmless. State v. Lyles, 858 So. 2d 35, 2003 La. App. LEXIS 2482 (Sept. 16, 2003).

Concurrent sentences of five and five years for convictions of one count of carnal knowledge of a juvenile, and two counts of indecent behavior with a juvenile, were affirmed because the trial court’s failure to state the factual basis for the sentences it imposed at sentencing was cured when the trial court articulated those reasons in its ruling on the motion to reconsider sentence, the record clearly demonstrated that the trial court had considered the sentencing guidelines in fashioning defendant’s sentences but had inadvertently failed to mention them, defendant knew the victim had been sexually abused before and sexually abused the victim on multiple occasions, defendant abused his position of father figure to facilitate commission of the offenses, and the sentences imposed were neither grossly disproportionate to the severity of the offense nor shocking to the sense of justice. State v. Logwood, 847 So. 2d 115, 2003 La. App. LEXIS 1408 (May 14, 2003).

Where a 21-year old defendant pled guilty to indecent behavior with a 13-year-old juvenile, which involved inappropriate sexual contact, but not sexual assault, defendant’s sentence of five years at hard labor was not excessive; this was defendant’s second felony, defendant could have been sentenced as a habitual offender, defendant had violated probation in another state, and there was some emotional harm to the victim. State v. Delgado, 845 So. 2d 581, 2003 La. App. LEXIS 1239 (Apr. 30, 2003).

Trial court did not err, and properly applied State v. Smith, in ruling that evidence concerning sexual behavior between an eight year-old victim and her brother, that defendant wished to use for impeachment purposes, was inadmissible in defendant’s trial for indecent behavior with his young victim. State v. Kirsch, 836 So. 2d 390, 2002 La. App. LEXIS 3992 (Dec. 20, 2002), writ denied by La. 2003-0238, 852 So. 2d 1024, 2003 La. LEXIS 2388 (La. Sept. 5, 2003).

Maximum, or nearly maximum, terms of imprisonment may not have been excessive when defendant has exploited a position of trust to commit sexual battery or indecent behavior with a juvenile, and sentence of seven years imprisonment at hard labor, with a three year suspension was not excessive where defendant established a relationship of trust with the victim and her family and then abused that relationship. State v. Kirsch, 836 So. 2d 390, 2002 La. App. LEXIS 3992 (Dec. 20, 2002), writ denied by La. 2003-0238, 852 So. 2d 1024, 2003 La. LEXIS 2388 (La. Sept. 5, 2003).

There was sufficient evidence to support defendant’s conviction of indecent behavior with a juvenile, even though there might have been inconsistencies in the victim’s statements; the victim, age seven, identified defendant, age 40, as the person who touched the victim inappropriately and prevented the victim from calling out for help, and a police officer testified that the victim’s recounting of events was consistent with the officer’s investigation and hospital records. State v. Breaux, 830 So. 2d 1003, 2002 La. App. LEXIS 3135 (Oct. 16, 2002).

Defendant’s concurrent sentences for molestation of a juvenile in violation of La. Rev. Stat. Ann. § 14:81.2 and indecent behavior with a juvenile in violation of La. Rev. Stat. Ann. § 14:81 were not excessive under La. Const. art. I, § 20, and the court refused to set aside the sentence pursuant to La. Code Crim. Proc. Ann. art. 881.4(D) because the evidence supported the sentences imposed; the sentences were within the sentencing ranges and the trial court took into consideration that defendant was a first-time offender. State v. Breaux, 830 So. 2d 1003, 2002 La. App. LEXIS 3135 (Oct. 16, 2002).

Defendant’s conviction for aggravated oral sexual battery in violation of La. Rev. Stat. Ann. § 14:43.4(A) and for indecent behavior with a juvenile in violation of La. Rev. Stat. Ann. § 14:81(A) was proper when the evidence was sufficient to support his conviction. State v. Jones, 794 So. 2d 107, 2001 La. App. LEXIS 1892 (Aug. 22, 2001), writ denied by La. 2001-2648, 823 So. 2d 938, 2002 La. LEXIS 2502 (La. Aug. 30, 2002).

Under La. Rev. Stat. Ann. § 14:81(A), indecent behavior with juveniles is the commission of any lewd or lascivious act upon the person or in the presence of any child under the age of seventeen, where there is an age difference of greater than two years between the two persons, with the intention of arousing or gratifying the sexual desires of either person; lack of knowledge of the child’s age shall not be a defense. State v. Darbonne, 787 So. 2d 576, 2001 La. App. LEXIS 1430 (June 6, 2001), writ denied by La. 2002-0533, 836 So. 2d 64, 2003 La. LEXIS 354 (La. Jan. 31, 2003).

Defendant’s sentence to four concurrent sentences of three and one-half years at hard labor on his plea of guilty to four counts of indecent behavior with a juvenile in violation of La. Rev. Stat. Ann. § 14:81 was appropriate where the trial court considered all the aggravating and mitigating factors in applying the sentencing guidelines provided by La. Code Crim. Proc. Ann. art. 894.1 State v. Heaton, 770 So. 2d 477, 2000 La. App. LEXIS 2305 (Oct. 11, 2000).

The testimony of the first victim, coupled with the testimony of a licensed clinical social worker and the testimony of other victims was sufficient to prove that defendant committed a lewd and lascivious act upon the first victim; for purposes of sufficiency of the evidence, the social worker’s testimony, admissible or inadmissible, should be considered. State v. Ste. Marie, 741 So. 2d 823, 1999 La. App. LEXIS 1774 (June 2, 1999), reversed by, remanded by La. 99-2480, 770 So. 2d 315, 2000 La. LEXIS 2416 (La. Sept. 15, 2000).

Evidence was sufficient to support conviction for indecent behavior with a juvenile where the victim clearly described two occasions when defendant molested her through inappropriate touching and two other occasions where defendant actually had sexual intercourse with her, and her testimony was corroborated by other witnesses as well as the medical evidence. State v. Mickens, 731 So. 2d 463, 1999 La. App. LEXIS 815 (Mar. 31, 1999), writ denied by La. 99-1078, 747 So. 2d 1118, 1999 La. LEXIS 2898 (La. Sept. 24, 1999), writ denied by La. 2001-1114, 805 So. 2d 1182, 2002 La. LEXIS 66 (La. Jan. 4, 2002).

Defendant was properly charged with molestation of a juvenile rather than indecent behavior with a juvenile; the victim’s testimony that she did not resist defendant because she was afraid of his dog was sufficient to establish the use of force element needed for a conviction of molestation of a juvenile. State v. Harp, 708 So. 2d 1269, 1998 La. App. LEXIS 579 (Mar. 25, 1998).

Defendant’s sentence of seven years of hard labor in connection with his conviction for indecent behavior with a juvenile in violation of La. Rev. Stat. Ann. § 14:81, was not excessive given the veracity of defendant’s offense. State v. Armstrong, 701 So. 2d 1350, 1997 La. App. LEXIS 2458 (Oct. 29, 1997).

Three year sentence for attempted indecent behavior with a juvenile pursuant to La. Rev. Stat. Ann. § 14:81, was not unconstitutionally excessive, given that the victim was the young daughter of defendant’s girlfriend, and defendant had three DWI convictions. State v. Lilley, 669 So. 2d 1363, 1996 La. App. LEXIS 318 (Feb. 28, 1996), writ of certiorari denied by La. 96-1044, 679 So. 2d 1377, 1996 La. LEXIS 2628 (La. Oct. 4, 1996).

Defendant’s conduct was sufficient to establish a violation of La. Rev. Stat. Ann. § 14:81, the crime of indecent behavior with a juvenile, even though the victim was fully clothed. State v. Sturdivant, 669 So. 2d 654, 1996 La. App. LEXIS 329 (Feb. 28, 1996).

Minor inconsistencies in the victim’s testimony relating to mostly collateral matters did not undermine the sufficiency of the evidence to convict defendant of indecent behavior with a juvenile in violation of La. Rev. Stat. Ann. § 14:81. State v. Miller, 670 So. 2d 420, 1996 La. App. LEXIS 227 (Jan. 31, 1996).

District court did not error in departing from the sentencing guidelines after convicting defendant of indecent behavior with a juvenile, in violation of La. Rev. Stat. Ann. § 14:81, because the district court distinguished defendant’s case from a typical case by citing aggravating factors, which included the youthful age of the victim, the significant permanent injury to the victim, and the fact that defendant used his position and status as the girl’s stepgrandfather to facilitate the offense. State v. Brown, 660 So. 2d 123, 1995 La. App. LEXIS 3892 (Aug. 23, 1995).

Defendant’s act of going into the child’s room, pulling down her panties, and licking her was sufficient to prove defendant committed a lewd or lascivious act upon her, in violation of La. Rev. Stat. Ann. § 14:81. State v. Guidry, 651 So. 2d 458, 1995 La. App. LEXIS 506 (Mar. 1, 1995).

In convicting defendant of indecent behavior with three male juveniles under La. Rev. Stat. Ann. § 14:81, the State did not have to prove actual arousal but only an intent to arouse the sexual desires of either victim or perpetrator. State v. Stamper, 615 So. 2d 1359, 1993 La. App. LEXIS 1267 (Mar. 31, 1993).

Defendant’s act of rubbing the buttocks of a male juvenile constituted a lewd and lascivious act within the meaning of La. Rev. Stat. Ann. § 14:81. State v. Stamper, 615 So. 2d 1359, 1993 La. App. LEXIS 1267 (Mar. 31, 1993).

Evidence that adult defendant attempted to place his penis against the vagina of an 11-year-old girl and did place his hand against the girl’s vagina was sufficient to support his conviction for attempted indecent behavior with a juvenile. State v. F.A.R., 568 So. 2d 238, 1990 La. App. LEXIS 2185 (Oct. 3, 1990).

The offense of indecent behavior with juveniles, in violation of La. Rev. Stat. Ann. § 14:81, requires proof on an intention to arouse or gratify the sexual desires of either person; therefore, because aggravated rape, La. Code Crim. Proc. Ann. art. 814(A)(8), does not require such proof, indecent behavior with juveniles is not a lesser-included offense of aggravated rape. State v. Kirkendoll, 559 So. 2d 555, 1990 La. App. LEXIS 737 (Apr. 4, 1990).

Where defendant pleaded guilty to a reduced charge of indecent behavior with a juvenile in violation of La. Rev. Stat. Ann. § 14:81, the trial court’s record fell short of compliance with La. Code Crim. Proc. Ann. art. 894.1 because although the record included reference to defendant’s criminal history and that he was married and had children, there was no presentence investigation report; very little on defendant’s personal history, family ties, health, and employment record; very little on the circumstances of the offense; and no explanation of why defendant needed some sort of correctional treatment or why his incarceration at hard labor should be no less than five years; hence, on appeal the court vacated the five-year at hard labor sentence and remanded for resentencing in compliance with La. Code Crim. Proc. Ann. art. 894.1. State v. Willis, 520 So. 2d 836, 1987 La. App. LEXIS 10608 (Nov. 4, 1987).

“Use of force” element of the crime of molestation of a juvenile, La. Rev. Stat. Ann. § 14:81.2, referred to the forcible means of overcoming the will or the resistance of the victim and required force in addition to that exerted in performing the lewd act; the added element of force had to be substantially greater than or substantially different from the force necessary to commit the less serious offense of indecent behavior with a juvenile, La. Rev. Stat. Ann. § 14:81. State v. LeBlanc, 506 So. 2d 1197, 1987 La. LEXIS 9232 (May 18, 1987).

“Use of force” element of the crime of attempted molestation of a juvenile, La. Rev. Stat. Ann. § 14:81.2, was not satisfied where defendant touched the victim’s genitals; however, the jury, by returning a verdict of guilty to that offense necessarily found the existence of every essential element of the lesser and included crime of attempted indecent behavior with a juvenile, La. Rev. Stat. Ann. § 14:81, and the court modified the jury’s verdict by entering a judgment of conviction of the lesser included offense. State v. LeBlanc, 506 So. 2d 1197, 1987 La. LEXIS 9232 (May 18, 1987).

Concurrent sentences imposed against defendant on two counts of indecent behavior with a juvenile were not excessive in violation of La. Const. art. 1, § 20 because they fell within the statutory limits set forth at La. Rev. Stat. Ann. § 14:81(C), sentencing guidelines were considered as required by La. Code Crim. Proc. Ann. art. 894.1, and the trial court articulated a well reasoned basis for imposition of the sentences. State v. Schmutz, 483 So. 2d 247, 1986 La. App. LEXIS 6045 (Feb. 5, 1986), writ of certiorari denied by 488 So. 2d 688, 1986 La. LEXIS 6395 (La. 1986).

Social worker was properly permitted to testify that a five-year-old child had reported to her that defendant, a volunteer at a nursery, had sexually assaulted her; although the child had attempted to vaguely relate to other children and to child care workers that defendant had molested her, the child’s statement to the social worker was made at the first reasonable opportunity under the particular facts and circumstances of the case and was thus properly admitted as res gestae evidence. State v. Garay, 453 So. 2d 1003, 1984 La. App. LEXIS 9293 (July 3, 1984).

That defendant had the intent of arousing or gratifying the sexual desires of either himself or his juvenile victim could be inferred by testimony of the child’s mother who caught defendant in the child’s bedroom kneeling naked by her bed with his head under a blanket over her lower body. State v. Cox, 450 So. 2d 1073, 1984 La. App. LEXIS 8844 (May 30, 1984).

Conviction of indecent behavior with a juvenile pursuant to La. Rev. Stat. Ann. § 14:81, was affirmed when the bill of information precisely tracked the language of the statute, and defendant was sufficiently and fully informed of the nature and cause of the accusation against him. State v. Terregano, 336 So. 2d 859, 1976 La. LEXIS 4179 (June 21, 1976).

Defendant’s conviction for attempted indecent behavior with a juvenile was annulled and set aside on appeal because the information charging him with indecent behavior with a juvenile, a violation of La. Rev. Stat. Ann. § 14:81, failed to set forth the elements of the crime charged or how defendant was believed to have committed the crime; therefore, the information violated defendant’s right under La. Const. 1921 art. I, § 10 (now La. Const. art. I, § 13). State v. Edwards, 283 So. 2d 231, 1973 La. LEXIS 6470 (Sept. 24, 1973).

Defendant’s conviction for attempted indecent behavior with a juvenile was annulled and set aside on appeal because the indictment charging him with indecent behavior with a juvenile, a violation of La. Rev. Stat. Ann. § 14:81, failed to set forth the elements of the crime charged or how defendant was believed to have committed the crime; therefore, the indictment did not comply with the requirement under La. Code Crim. Proc. Ann. art. 464 for the indictment to be a plain, concise, and definite written statement of the essential facts constituting the offense charged. State v. Edwards, 283 So. 2d 231, 1973 La. LEXIS 6470 (Sept. 24, 1973).

It was not necessary to the State’s case that it call as witnesses the juvenile victims of the crime of indecent behavior with juveniles in violation of La. Rev. Stat. Ann. § 14:81; the adult eyewitness accounts of what transpired were sufficient to convict defendant. State v. Abadie, 247 LA. 1043, 175 So. 2d 825, 1965 La. LEXIS 2020 (June 7, 1965).

Defendant was entitled to reversal of his conviction in district court for indecent behavior with a juvenile, in violation of La. Rev. Stat. Ann. § 14:81, because the prosecution was cognizable only in juvenile court; although the district court judge was ex-officio judge of the juvenile court, he could not entertain jurisdiction of cases cognizable in the juvenile court when he was sitting as a district judge in sessions of the district court. State v. Laborde, 233 LA. 556, 97 So. 2d 393, 1957 La. LEXIS 1320 (June 28, 1957).

• Accusatory Instruments

•• Indictments

••• General Overview. — Defendant was adequately informed of indecent behavior with juveniles charges with sufficient particularity in indictment so that he could prepare his defense, where, inter alia, he was given each victim’s name, age, and the proscribed conduct. State v. Piazza, 478 So. 2d 1318, 1985 La. App. LEXIS 10178 (Nov. 12, 1985).

•• Informations

••• General Overview. — Because date and time were not essential elements of the offense of indecent behavior with a juvenile, the trial court did not err in denying defendant’s motion to quash the bill of information for lack of specificity, where the bill alleged only the period of one year, without further specification, within which the crimes allegedly occurred. State v. Lyles, 858 So. 2d 35, 2003 La. App. LEXIS 2482 (Sept. 16, 2003).

Conviction of indecent behavior with a juvenile pursuant to La. Rev. Stat. Ann. § 14:81, was affirmed when the bill of information precisely tracked the language of the statute, and defendant was sufficiently and fully informed of the nature and cause of the accusation against him. State v. Terregano, 336 So. 2d 859, 1976 La. LEXIS 4179 (June 21, 1976).

Information charging indecent behavior with a juvenile, which tracked the language of La. Rev. Stat. Ann. § 14:81 without providing the facts of the offense, satisfied the requirements of La. Const. 1921, art. I, § 10 (now La. Const. art. I, § 13). State v. Prejean, 216 LA. 1072, 45 So. 2d 627, 1950 La. LEXIS 941 (Feb. 13, 1950).

• Discovery & Inspection

•• Brady Materials

••• General Overview. — Pursuant to La. Rev. Stat. Ann. § 14:81, a defendant who was charged with indecent behavior with juveniles was not entitled to discover the children’s records in the Child Protection Center of the Louisiana Department of Health and Human Services although the State had those records, and although the children’s mother made confidential statements to a psychiatrist that might pertain to the veracity of one of the children as a witness. State v. Ortiz, 555 So. 2d 623, 1989 La. App. LEXIS 2675 (Dec. 28, 1989), affirmed in part and reversed in part by 567 So. 2d 81, 1990 La. LEXIS 1949 (La. 1990).

• Pretrial Motions & Procedures

•• Joinder & Severance

••• Severance of Offenses. — In defendant’s trial for indecent behavior with a juvenile, the two counts, although perpetrated upon different victims, and at different times, occurred at the same location, and under similar circumstances, and the trial court properly denied defendant’s motion to sever the two offenses. State v. Lyles, 858 So. 2d 35, 2003 La. App. LEXIS 2482 (Sept. 16, 2003).

• Guilty Pleas

•• Changes & Withdrawals. — Trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 559 where it refused to permit defendant to withdraw “best interest” pleas on three counts of indecent behavior with juveniles in violation of La. Rev. Stat. Ann. § 14:81 because the trial court’s failure to advise defendant that defendant would be required to register and provide notice of sex offender status according to La. Code Crim. Proc. Ann. art. 895(H) and La. Rev. Stat. Ann. § 15.542 did not entitle defendant to withdraw the plea where the testimony of defendant and defense counsel at the evidentiary hearing made clear that defendant was well aware of the sex offender notice and registrations laws before entering the pleas and had sought a disposition of the case that avoided the reporting requirements altogether. State v. Blanchard, 786 So. 2d 701, 2001 La. LEXIS 1123 (Apr. 20, 2001).

• Jurisdiction & Venue

•• Jurisdiction. — Defendant was entitled to reversal of his conviction in district court for indecent behavior with a juvenile, in violation of La. Rev. Stat. Ann. § 14:81, because the prosecution was cognizable only in juvenile court; although the district court judge was ex-officio judge of the juvenile court, he could not entertain jurisdiction of cases cognizable in the juvenile court when he was sitting as a district judge in sessions of the district court. State v. Laborde, 233 LA. 556, 97 So. 2d 393, 1957 La. LEXIS 1320 (June 28, 1957).

• Trials

•• Burdens of Proof

••• Prosecution. — In a criminal prosecution for indecent behavior with a juvenile, the State met its burden of proof by presenting a videotape of the victim’s statement recorded ten days after the incident detailing how defendant inappropriately touched her; and the State also presented the victim’s handwritten note describing the incident. State v. McClain, 877 So. 2d 1135, 2004 La. App. LEXIS 1671 (June 29, 2004), writ denied by La. 2004-1929, 888 So. 2d 835, 2004 La. LEXIS 3756 (La. Dec. 10, 2004).

The crime of indecent behavior with a juvenile does not require that there be any physical injury to the body of the victim; as a result, the corpus delicti can be established for the crime without any medical testimony or other evidence of physical injury. State v. Monta, 470 So. 2d 383, 1985 La. App. LEXIS 8828 (May 15, 1985), writ of certiorari denied by 476 So. 2d 348, 1985 La. LEXIS 9675 (La. 1985).

•• Defendant’s Rights

••• Right to Fair Trial. — Although a trial court overruled a defendant’s objection to the state proceeding to trial without supplying specific answers to his motion for bill of particulars, the defendant was not denied his constitutional right, under La. Const. art. I, § 13 to prepare a defense because the state was not required to expand the general charges set forth in the bill of indictment by disclosing specific dates, times, and places of specific acts of indecent behavior with a juvenile; the State fulfilled its obligation under La. Code Crim. Proc. Ann. art. 484 when it turned over to the defendant’s counsel the state’s entire file on the defendant. State v. Ohrberg, 448 So. 2d 1316, 1984 La. App. LEXIS 8290 (Feb. 28, 1984).

•• Examination of Witnesses

••• Child Witnesses. — In defendant’s trial on two counts of indecent behavior with a juvenile, based on La. Rev. Stat. Ann. § 15:440.5, the videotaped interviews were admissible at trial, and their introduction into evidence did not prevent the victims from testifying at trial. State v. Lyles, 858 So. 2d 35, 2003 La. App. LEXIS 2482 (Sept. 16, 2003).

••• Videotaped Testimony. — The testimony of the first victim, coupled with the testimony of a licensed clinical social worker and the testimony of other victims was sufficient to prove that defendant committed a lewd and lascivious act upon the first victim; for purposes of sufficiency of the evidence, the social worker’s testimony, admissible or inadmissible, should be considered. State v. Ste. Marie, 741 So. 2d 823, 1999 La. App. LEXIS 1774 (June 2, 1999), reversed by, remanded by La. 99-2480, 770 So. 2d 315, 2000 La. LEXIS 2416 (La. Sept. 15, 2000).

• Witnesses

•• Impeachment. — Trial court did not err, and properly applied State v. Smith, in ruling that evidence concerning sexual behavior between an eight year-old victim and her brother, that defendant wished to use for impeachment purposes, was inadmissible in defendant’s trial for indecent behavior with his young victim. State v. Kirsch, 836 So. 2d 390, 2002 La. App. LEXIS 3992 (Dec. 20, 2002), writ denied by La. 2003-0238, 852 So. 2d 1024, 2003 La. LEXIS 2388 (La. Sept. 5, 2003).

• Scienter

•• Specific Intent. — Because the crime of indecent behavior with a juvenile required proof of specific intent pursuant to La. Rev. Stat. Ann. § 14:81, and sexual battery required proof that the proscribed act was intentional under La. Rev. Stat. Ann. § 14:43.1, the State articulated a legitimate rationale for introducing another minor’s testimony in defendant’s trial as other crimes evidence under La. Code Evid. Ann. art. 404(B) to allay any concern by jurors that defendant’s conduct was accidental or inadvertent. State v. Blanchard, 786 So. 2d 701, 2001 La. LEXIS 1123 (Apr. 20, 2001).

• Sentencing

•• Consecutive Sentences. — Appellate court vacated the trial court’s imposition of consecutive sentences of three years for each count under La. Code Crim. Proc. Ann. art. 883 where defendant pled guilty to 10 counts of indecent behavior with juveniles; although the individual sentence for each count was within the statutory range, defendant had no prior convictions or arrests and his actions constituted a common scheme. State v. Thibodeaux, 915 So. 2d 807, 2005 La. App. LEXIS 1047 (Apr. 20, 2005).

•• Corrections, Modifications & Reductions. — In defendant’s sexual assault case, defendant should not have received the maximum seven-year sentence under La. Rev. Stat. Ann. § 14:81, where he presented cases involving more serious criminal violations in which lesser sentences were imposed. State v. Lisotta, 712 So. 2d 527, 1998 La. App. LEXIS 226 (Feb. 25, 1998).

•• Cruel & Unusual Punishment. — Seven year sentence imposed against a teacher who committed indecent acts with a 15-year-old student was not excessive where the victim could be scarred for life, and defendant abused his position of trust with the victim. State v. Albarado, 878 So. 2d 849, 2004 La. App. LEXIS 1620 (June 25, 2004), writ denied by La. 2004-2231, 893 So. 2d 70, 2005 La. LEXIS 290 (La. Jan. 28, 2005).

Trial court erred by imposing the maximum sentence for the crime of indecent behavior with a juvenile, because the evidence showed that defendant led a crime-free life, the crime involved very little restraint, defendant did not attempt to use violence, defendant left the scene after the victim rebuffed the advances, the touching involved was not as egregious as other cases, and the victim had psychological problems before the incident; therefore, the evidence did not show that defendant was one of the worst offenders. State v. Whatley, 867 So. 2d 955, 2004 La. App. LEXIS 468 (Mar. 3, 2004), remanded by La. App. 04-0724, 888 So. 2d 1166, 2004 La. App. LEXIS 3028 (La.App. 3 Cir. Dec. 8, 2004).

Trial court’s imposition of two concurrent eight and one-half year sentences for two counts of indecent behavior with a juvenile was not excessive where cause the sentences given were within the permissible range, defendant had just been released from prison, defendant preyed on two teenage boys after giving them alcohol and drugs, defendant used trickery and deceit to perform oral sex on one of the victims, and defendant could have faced more serious charges under the circumstances; moreover, the trial court was permitted to impose enhanced sentences on both counts. State v. Hotard, 864 So. 2d 748, 2003 La. App. LEXIS 3663 (Dec. 30, 2003).

•• Guidelines

••• General Overview. — District court did not error in departing from the sentencing guidelines after convicting defendant of indecent behavior with a juvenile, in violation of La. Rev. Stat. Ann. § 14:81, because the district court distinguished defendant’s case from a typical case by citing aggravating factors, which included the youthful age of the victim, the significant permanent injury to the victim, and the fact that defendant used his position and status as the girl’s stepgrandfather to facilitate the offense. State v. Brown, 660 So. 2d 123, 1995 La. App. LEXIS 3892 (Aug. 23, 1995).

Where defendant pleaded guilty to a reduced charge of indecent behavior with a juvenile in violation of La. Rev. Stat. Ann. § 14:81, the trial court’s record fell short of compliance with La. Code Crim. Proc. Ann. art. 894.1 because although the record included reference to defendant’s criminal history and that he was married and had children, there was no presentence investigation report; very little on defendant’s personal history, family ties, health, and employment record; very little on the circumstances of the offense; and no explanation of why defendant needed some sort of correctional treatment or why his incarceration at hard labor should be no less than five years; hence, on appeal the court vacated the five-year at hard labor sentence and remanded for resentencing in compliance with La. Code Crim. Proc. Ann. art. 894.1. State v. Willis, 520 So. 2d 836, 1987 La. App. LEXIS 10608 (Nov. 4, 1987).

•• Imposition

••• General Overview. — Defendant’s sentence of 20 years at hard labor for convictions of five counts of indecent behavior with juveniles would be vacated, and the case would be remanded for resentencing, where two of three appellate panel judges concluded that the trial judge had not complied with La. Code Crim. Proc. Ann. art. 894.1 in imposing sentence. State v. Piazza, 478 So. 2d 1318, 1985 La. App. LEXIS 10178 (Nov. 12, 1985).

••• Evidence. — Defendant’s concurrent sentences for molestation of a juvenile in violation of La. Rev. Stat. Ann. § 14:81.2 and indecent behavior with a juvenile in violation of La. Rev. Stat. Ann. § 14:81 were not excessive under La. Const. art. I, § 20, and the court refused to set aside the sentence pursuant to La. Code Crim. Proc. Ann. art. 881.4(D) because the evidence supported the sentences imposed; the sentences were within the sentencing ranges and the trial court took into consideration that defendant was a first-time offender. State v. Breaux, 830 So. 2d 1003, 2002 La. App. LEXIS 3135 (Oct. 16, 2002).

•• Proportionality. — Concurrent sentences of five and five years for convictions of one count of carnal knowledge of a juvenile, and two counts of indecent behavior with a juvenile, were affirmed because the trial court’s failure to state the factual basis for the sentences it imposed at sentencing was cured when the trial court articulated those reasons in its ruling on the motion to reconsider sentence, the record clearly demonstrated that the trial court had considered the sentencing guidelines in fashioning defendant’s sentences but had inadvertently failed to mention them, defendant knew the victim had been sexually abused before and sexually abused the victim on multiple occasions, defendant abused his position of father figure to facilitate commission of the offenses, and the sentences imposed were neither grossly disproportionate to the severity of the offense nor shocking to the sense of justice. State v. Logwood, 847 So. 2d 115, 2003 La. App. LEXIS 1408 (May 14, 2003).

Defendant’s sentence of seven years of hard labor in connection with his conviction for indecent behavior with a juvenile in violation of La. Rev. Stat. Ann. § 14:81, was not excessive given the veracity of defendant’s offense. State v. Armstrong, 701 So. 2d 1350, 1997 La. App. LEXIS 2458 (Oct. 29, 1997).

Three year sentence for attempted indecent behavior with a juvenile pursuant to La. Rev. Stat. Ann. § 14:81, was not unconstitutionally excessive, given that the victim was the young daughter of defendant’s girlfriend, and defendant had three DWI convictions. State v. Lilley, 669 So. 2d 1363, 1996 La. App. LEXIS 318 (Feb. 28, 1996), writ of certiorari denied by La. 96-1044, 679 So. 2d 1377, 1996 La. LEXIS 2628 (La. Oct. 4, 1996).

•• Ranges. — Defendant’s ten year sentence for his repeated molestation of his girlfriend’s 11-year-old daughter was not excessive as the sentence was within the range for La. Rev. Stat. Ann. § 14:81.2(C) where defendant repeatedly sexually abused a young child over whom he was in loco parentis. State v. Curtis, 877 So. 2d 1188, 2004 La. App. LEXIS 1792 (July 7, 2004), writ denied by La. 2004-2047, 891 So. 2d 667, 2005 La. LEXIS 56 (La. Jan. 7, 2005).

Where a 21-year old defendant pled guilty to indecent behavior with a 13-year-old juvenile, which involved inappropriate sexual contact, but not sexual assault, defendant’s sentence of five years at hard labor was not excessive; this was defendant’s second felony, defendant could have been sentenced as a habitual offender, defendant had violated probation in another state, and there was some emotional harm to the victim. State v. Delgado, 845 So. 2d 581, 2003 La. App. LEXIS 1239 (Apr. 30, 2003).

Maximum, or nearly maximum, terms of imprisonment may not have been excessive when defendant has exploited a position of trust to commit sexual battery or indecent behavior with a juvenile, and sentence of seven years imprisonment at hard labor, with a three year suspension was not excessive where defendant established a relationship of trust with the victim and her family and then abused that relationship. State v. Kirsch, 836 So. 2d 390, 2002 La. App. LEXIS 3992 (Dec. 20, 2002), writ denied by La. 2003-0238, 852 So. 2d 1024, 2003 La. LEXIS 2388 (La. Sept. 5, 2003).

District court did not abuse its discretion by imposing the maximum sentence allowed under La. Rev. Stat. Ann. § 14:81 against defendant who had been convicted of indecent behavior with a juvenile because the defendant had violated his position of trust as a teacher, took advantage of the vulnerability of those entrusted to him, and repeatedly molested his student over a period of months. State v. Penn, 633 So. 2d 337, 1993 La. App. LEXIS 3748 (Nov. 24, 1993).

• Appeals

•• Standards of Review

••• Abuse of Discretion

•••• General Overview. — Trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 559 where it refused to permit defendant to withdraw “best interest” pleas on three counts of indecent behavior with juveniles in violation of La. Rev. Stat. Ann. § 14:81 where defendant claimed he entered the pleas due to sudden uneasiness regarding defense counsel’s knowing members of both victims’ families because the trial court could have reasonably concluded that the plea was entered because the State offered to reduce a count charging sexual battery to indecent behavior with a juvenile, and defense counsel was aware that the offense of sexual battery precluded parole, probation, or suspension of sentence pursuant to La. Rev. Stat. Ann. § 14:43.1 and that the legislature had denominated sexual battery a crime of violence, pursuant to La. Rev. Stat. Ann. § 14:2(13)(1), so it provided greatly reduced good time credits against any sentence imposed pursuant to La. Rev. Stat. Ann. § 15:571.3(A)(1). State v. Blanchard, 786 So. 2d 701, 2001 La. LEXIS 1123 (Apr. 20, 2001).

••• Clearly Erroneous Review

•••• General Overview. — Defendant was properly convicted of indecent behavior with a juvenile, a violation of La. Rev. Stat. Ann. § 14:81, as the jury’s finding that the girl’s accusation against defendant was more credible than defendant’s denial would not be disturbed on appeal absent a showing that it was contrary to the evidence; considering the sufficiency of the evidence, the court ruled that the jury could have found the necessary elements of § 14:81 proven beyond a reasonable doubt. State v. Horton, 476 So. 2d 9, 1985 La. App. LEXIS 9805 (Sept. 16, 1985), writ of certiorari denied by 478 So. 2d 144, 1985 La. LEXIS 10043 (La. 1985).

••• Substantial Evidence

•••• General Overview. — Conviction of indecent behavior with a juvenile, La. Rev. Stat. Ann. § 14:81, was affirmed where the five-year-old victim appeared and testified in conformity with her videotaped police interview that while putting a family cat in the back yard, defendant exposed himself to the juvenile and offered her bubble gum in exchange for oral sex; the juvenile described the offense in sufficient detail so as to rule out any possibility that defendant’s actions were misconstrued. State v. Farrar, 836 So. 2d 1161, 2003 La. App. LEXIS 128 (Jan. 29, 2003), writ denied by La. 2003-2323, 882 So. 2d 578, 2004 La. LEXIS 2494 (La. Aug. 20, 2004).

EVIDENCE

• Demonstrative Evidence

•• General Overview. — In defendant’s trial on two counts of indecent behavior with a juvenile, based on La. Rev. Stat. Ann. § 15:440.5, the videotaped interviews were admissible at trial, and their introduction into evidence did not prevent the victims from testifying at trial. State v. Lyles, 858 So. 2d 35, 2003 La. App. LEXIS 2482 (Sept. 16, 2003).

• Hearsay

•• Exceptions

••• Statements of Child Abuse. — Social worker was properly permitted to testify that a five-year-old child had reported to her that defendant, a volunteer at a nursery, had sexually assaulted her; although the child had attempted to vaguely relate to other children and to child care workers that defendant had molested her, the child’s statement to the social worker was made at the first reasonable opportunity under the particular facts and circumstances of the case and was thus properly admitted as res gestae evidence. State v. Garay, 453 So. 2d 1003, 1984 La. App. LEXIS 9293 (July 3, 1984).

• Privileges

•• Government Privileges

••• Official Information Privilege

•••• Reports Privilege. — Pursuant to La. Rev. Stat. Ann. § 14:81, a defendant who was charged with indecent behavior with juveniles was not entitled to discover the children’s records in the Child Protection Center of the Louisiana Department of Health and Human Services although the State had those records, and although the children’s mother made confidential statements to a psychiatrist that might pertain to the veracity of one of the children as a witness. State v. Ortiz, 555 So. 2d 623, 1989 La. App. LEXIS 2675 (Dec. 28, 1989), affirmed in part and reversed in part by 567 So. 2d 81, 1990 La. LEXIS 1949 (La. 1990).

• Procedural Considerations

•• Rulings on Evidence. — The testimony of the first victim, coupled with the testimony of a licensed clinical social worker and the testimony of other victims was sufficient to prove that defendant committed a lewd and lascivious act upon the first victim; for purposes of sufficiency of the evidence, the social worker’s testimony, admissible or inadmissible, should be considered. State v. Ste. Marie, 741 So. 2d 823, 1999 La. App. LEXIS 1774 (June 2, 1999), reversed by, remanded by La. 99-2480, 770 So. 2d 315, 2000 La. LEXIS 2416 (La. Sept. 15, 2000).

•• Weight & Sufficiency. — Where 4-year-old victim testified that defendant told her he would give her some candy if she would accompany him to the front of the house and defendant then held the victim’s head and tried to force her to perform oral sex on defendant, the evidence was sufficient to support defendant’s conviction for attempted indecent behavior with a juvenile. State v. Walton, 872 So. 2d 1221, 2004 La. App. LEXIS 1106 (Apr. 14, 2004).

Sufficient evidence existed to convict defendant of indecent behavior with a juvenile where the victim testified that defendant pulled her into his apartment, fondled her, and was willing to pay her to have sex with him or pose for pictures. State v. Battaglia, 861 So. 2d 704, 2003 La. App. LEXIS 3274 (Nov. 25, 2003), writ denied by La. 2004-1701, 901 So. 2d 1058, 2005 La. LEXIS 1430 (La. Apr. 29, 2005).

Conviction of indecent behavior with a juvenile, La. Rev. Stat. Ann. § 14:81, was affirmed where the five-year-old victim appeared and testified in conformity with her videotaped police interview that while putting a family cat in the back yard, defendant exposed himself to the juvenile and offered her bubble gum in exchange for oral sex; the juvenile described the offense in sufficient detail so as to rule out any possibility that defendant’s actions were misconstrued. State v. Farrar, 836 So. 2d 1161, 2003 La. App. LEXIS 128 (Jan. 29, 2003), writ denied by La. 2003-2323, 882 So. 2d 578, 2004 La. LEXIS 2494 (La. Aug. 20, 2004).

Defendant was properly charged with molestation of a juvenile rather than indecent behavior with a juvenile; the victim’s testimony that she did not resist defendant because she was afraid of his dog was sufficient to establish the use of force element needed for a conviction of molestation of a juvenile. State v. Harp, 708 So. 2d 1269, 1998 La. App. LEXIS 579 (Mar. 25, 1998).

Defendant’s conviction for two counts of attempted indecent behavior with a juvenile, a violation of La. Rev. Stat. Ann. § 14:81, was reversed because his actions in french kissing two nine year-old girls one time, without genital contact, fell short of the statutory prohibition. State v. Louviere, 602 So. 2d 1042, 1992 La. App. LEXIS 1839 (June 18, 1992), writ of certiorari denied by 610 So. 2d 796, 1993 La. LEXIS 6 (La. 1993).

Defendant was properly convicted of indecent behavior with a juvenile, a violation of La. Rev. Stat. Ann. § 14:81, as the jury’s finding that the girl’s accusation against defendant was more credible than defendant’s denial would not be disturbed on appeal absent a showing that it was contrary to the evidence; considering the sufficiency of the evidence, the court ruled that the jury could have found the necessary elements of § 14:81 proven beyond a reasonable doubt. State v. Horton, 476 So. 2d 9, 1985 La. App. LEXIS 9805 (Sept. 16, 1985), writ of certiorari denied by 478 So. 2d 144, 1985 La. LEXIS 10043 (La. 1985).

• Relevance

•• Prior Acts, Crimes & Wrongs. — In defendant’s trial on two counts of indecent behavior with a juvenile, where there were two different victims, evidence of the offense committed against either victim could have been introduced at the trial of the offenses committed against the other, to establish defendant’s specific intent; thus, La. Code Evid. Ann. art. 404(B)(1) was not implicated, and severance of the offenses was properly denied. State v. Lyles, 858 So. 2d 35, 2003 La. App. LEXIS 2482 (Sept. 16, 2003).

Where both victims testified that the defendant kissed them using defendant’s tongue, and engaged in inappropriate contact with them, it was clear that the evidence supported defendant’s convictions for indecent behavior with a juvenile, and the introduction of the evidence of the “other acts,” (regarding defendant’s alleged inadvertent exposure of self), while improper, did not attribute to the verdict, and was harmless. State v. Lyles, 858 So. 2d 35, 2003 La. App. LEXIS 2482 (Sept. 16, 2003).

Defendant convicted of five counts of indecent behavior with juveniles was not prejudiced by a duplicitous indictment, since (1) evidence of similar acts is admissible to show a defendant’s intent, and (2) testimony may be offered of acts which tend to establish a defendant’s intent. State v. Piazza, 478 So. 2d 1318, 1985 La. App. LEXIS 10178 (Nov. 12, 1985).

GOVERNMENTS

• Courts

•• Authority to Adjudicate. — Defendant was entitled to reversal of his conviction in district court for indecent behavior with a juvenile, in violation of La. Rev. Stat. Ann. § 14:81, because the prosecution was cognizable only in juvenile court; although the district court judge was ex-officio judge of the juvenile court, he could not entertain jurisdiction of cases cognizable in the juvenile court when he was sitting as a district judge in sessions of the district court. State v. Laborde, 233 LA. 556, 97 So. 2d 393, 1957 La. LEXIS 1320 (June 28, 1957).

• Legislation

•• Overbreadth. — In the absence of a physical touching upon the person of the child, the indecent behavior with juveniles statute, La. Rev. Stat. Ann. § 14:81(A), requires the knowing commission of a sexual act such that the child sees or senses that a sexual act is taking place, even if the child is not able to articulate or even comprehend what the offender is doing, for a violation to occur, and accordingly, the trial court erred in ruling that § 14:81(A) was unconstitutionally vague by essentially preempting the trier of fact’s role in determining whether defendant’s 10-month old child saw or sensed that a sexual act was taking place, and thus, the trial court erred in granting defendant’s motion to quash the indictment. State v. Interiano, 868 So. 2d 9, 2004 La. LEXIS 476 (Feb. 13, 2004).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A local school board must employ only certified personnel receiving a superintendent’s recommendation., Opinion No. 99-230, La. Atty. Gen. Op. No. 1999-230; 1999 La. AG LEXIS 361.

A school board by majority vote shall have the right to examine all employee records of the school system., OPINION No. 00-64, La. Atty. Gen. Op. No. 2000-64; 2000 La. AG LEXIS 120.

Removal action against a public official convicted of a felony in another state would be appropriate where the crime is comparable to a felony under Louisiana laws, and the District Attorney should take action within ten days of the final conviction and/or within a reasonable time thereafter., OPINION NUMBER 2000-263, La. Atty. Gen. Op. No. 2000-263; 2000 La. AG LEXIS 267.

Deals with requirement to appoint, and authority to remove, with or without “good cause,” a board member appointed for a term., OPINION 00-350, La. Atty. Gen. Op. No. 2000-350; 2000 La. AG LEXIS 354.

Student’s right to privacy and the release of student records in West Carroll Parish., Opinion No. 02-0040, La. Atty. Gen. Op. No. 2002-0040; 2002 La. AG LEXIS 121.

Juvenile records are confidential and unless one of the exceptions listed in LA.C.Cr. art. 412 applies acknowledgement of such records is prohibited. Under 20 U.S.C.S. 1232g additional privacy protection is afforded school records., Opinion No. 03-0026, La. Atty. Gen. Op. No. 2003-0026; 2003 La. AG LEXIS 3.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1983-84: A Faculty Symposium: Criminal Trial Procedure. 45 La. L. Rev. 263 (November, 1984).

Developments in the Law, 1986-1987: A Faculty Symposium: Criminal Procedure. 48 La. L. Rev. 257 (November, 1987).

The Court Giveth and the Court Taketh Away: State v. Fernandez-Returning Louisiana’s Children to an Adult Standard. 60 La. L. Rev. 605 (Winter, 2000).

Recent Development: State v. Murphy: Louisiana’s Child Witness Protective Measures Survive Coy v. Iowa. 64 Tul. L. Rev. 1320 (May, 1990).

Article: Other Crimes Evidence: How Should It Work? The Louisiana Approach. 29 S.U. L. Rev. 129 (Spring, 2002).

§ 81.1. Pornography involving juveniles.

A. (1) It shall be unlawful for a person to produce, promote, advertise, distribute, possess, or possess with the intent to distribute pornography involving juveniles.

(2) It shall also be a violation of the provision of this Section for a parent, legal guardian, or custodian of a child to consent to the participation of the child in pornography involving juveniles.

B. For purposes of this Section, the following definitions shall apply:

(1) “Access software provider” means a provider of software, including client or server software, or enabling tools that do any one or more of the following:

(a) Filter, screen, allow, or disallow content.

(b) Select, choose, analyze, or digest content.

(c) Transmit, receive, display, forward, cache, search, organize, reorganize, or translate content.

(2) “Cable operator” means any person or group of persons who provides cable service over a cable system and directly, or through one or more affiliates, owns a significant interest in such cable system, or who otherwise controls or is responsible for, through any arrangement, the management and operation of such a cable system.

(3) “Distribute” means to issue, sell, give, provide, lend, mail, deliver, transfer, transmute, distribute, circulate, or disseminate by any means.

(4) “Interactive computer service” means any information service, system, or access software provider that provides or enables computer access by multiple users to a computer server, including a service or system that provides access to the Internet and such systems operated or services offered by libraries or educational institutions.

(5) “Pornography involving juveniles” is any photograph, videotape, film, or other reproduction, whether electronic or otherwise, of any sexual performance involving a child under the age of seventeen.

(6) “Produce” means to photograph, videotape, film, or otherwise reproduce pornography involving juveniles, or to solicit, promote, or coerce any child for the purpose of pornography involving juveniles.

(7) “Sexual performance” means any performance or part thereof that includes actual or simulated sexual intercourse, deviate sexual intercourse, sexual bestiality, masturbation, sadomasochistic abuse, or lewd exhibition of the genitals or anus.

(8) “Telecommunications service” means the offering of telecommunications for a fee directly to the public, regardless of the facilities used.

C. (1) Possession of three or more of the same photographs, images, films, videotapes, or other visual reproductions shall be prima facie evidence of intent to sell or distribute.

(2) Possession of three or more photographs, images, films, videotapes, or other visual reproductions and possession of any type of file sharing technology or software shall be prima facie evidence of intent to sell or distribute.

D. (1) Lack of knowledge of the juvenile’s age shall not be a defense.

(2) It shall not be a defense to prosecution for a violation of this Section that the juvenile consented to participation in the activity prohibited by this Section.

E. (1) (a) Whoever intentionally possesses pornography involving juveniles shall be fined not more than fifty thousand dollars and shall be imprisoned at hard labor for not less than five years or more than twenty years, without benefit of parole, probation, or suspension of sentence.

(b) On a second or subsequent conviction for the intentional possession of pornography involving juveniles, the offender shall be fined not more than seventy-five thousand dollars and imprisoned at hard labor for not more than forty years, without benefit of parole, probation, or suspension of sentence.

(2) (a) Whoever distributes or possesses with the intent to distribute pornography involving juveniles shall be fined not more than fifty thousand dollars and shall be imprisoned at hard labor for not less than five years or more than twenty years, without benefit of parole, probation, or suspension of sentence.

(b) On a second or subsequent conviction for distributing or possessing with the intent to distribute pornography involving juveniles, the offender shall be fined not more than seventy-five thousand dollars and imprisoned at hard labor for not more than forty years, without benefit of parole, probation, or suspension of sentence.

(3) Any parent, legal guardian, or custodian of a child who consents to the participation of the child in pornography involving juveniles shall be fined not more than ten thousand dollars and be imprisoned at hard labor for not less than five years or more than twenty years, without benefit of probation, parole, or suspension of sentence.

(4) Whoever engages in the promotion, advertisement, or production of pornography involving juveniles shall be fined not more than fifteen thousand dollars and be imprisoned at hard labor for not less than ten years or more than twenty years, without benefit of probation, parole, or suspension of sentence.

(5) (a) Whoever commits the crime of pornography involving juveniles punishable by the provisions of Paragraphs (1), (2), or (3) of this Subsection when the victim is under the age of thirteen years and the offender is seventeen years of age or older shall be punished by imprisonment at hard labor for not less than one-half the longest term nor more than twice the longest term of imprisonment provided in Paragraphs (1), (2), and (3) of this Subsection. The sentence imposed shall be served without benefit of parole, probation, or suspension of sentence.

(b) Whoever commits the crime of pornography involving juveniles punishable by the provisions of Paragraph (4) of this Subsection when the victim is under the age of thirteen years, and the offender is seventeen years of age or older, shall be punished by imprisonment at hard labor for not less than twenty-five years nor more than ninety-nine years. At least twenty-five years of the sentence imposed shall be served without benefit of parole, probation, or suspension of sentence.

(c) In addition, the court shall order that the personal property used in the commission of the offense shall be seized and impounded, and after conviction, sold at public sale or public auction by the district attorney in accordance with R.S. 15:539.1.

(d) The personal property made subject to seizure and sale pursuant to Subparagraph (c) of this Paragraph may include, but shall not be limited to, electronic communication devices, computers, computer related equipment, motor vehicles, photographic equipment used to record or create still or moving visual images of the victim that are recorded on paper, film, video tape, disc, or any other type of digital recording media.

(e) Upon completion of the term of imprisonment imposed in accordance with Subparagraphs (5)(a) and (5)(b) of this Subsection, the offender shall be monitored by the Department of Public Safety and Corrections through the use of electronic monitoring equipment for the remainder of his natural life.

(f) Unless it is determined by the Department of Public Safety and Corrections, pursuant to rules adopted in accordance with the provisions of this Subsection, that a sexual offender is unable to pay all or any portion of such costs, each sexual offender to be electronically monitored shall pay the cost of such monitoring.

(g) The costs attributable to the electronic monitoring of an offender who has been determined unable to pay shall be borne by the department if, and only to the degree that sufficient funds are made available for such purpose whether by appropriation of state funds or from any other source.

(h) The Department of Public Safety and Corrections shall develop, adopt, and promulgate rules in the manner provided in the Administrative Procedure Act, that provide for the payment of such costs. Such rules shall contain specific guidelines which shall be used to determine the ability of the offender to pay the required costs and shall establish the reasonable costs to be charged. Such rules may provide for a sliding scale of payment so that an offender who is able to pay a portion, but not all, of such costs may be required to pay such portion.

F. (1) Any evidence of pornography involving a child under the age of seventeen shall be contraband. Such contraband shall be seized in accordance with law and shall be disposed of in accordance with R.S. 46:1845.

(2) Upon the filing of any information or indictment by the prosecuting authority for a violation of this Section, the investigating law enforcement agency which seized the photographs, films, videotapes, or other visual reproductions of pornography involving juveniles shall provide copies of those reproductions to the Internet crimes against children division within the attorney general’s office.

(3) Upon receipt of the reproductions as provided in Paragraph (2) of this Subsection, the Internet crimes against children division shall:

(a) Provide those visual reproductions to the law enforcement agency representative assigned to the Child Victim Identification Program at the National Center for Missing and Exploited Children.

(b) Request the Child Victim Identification Program provide the law enforcement agency contact information for any visual reproductions recovered which contain an identified victim of pornography involving juveniles as defined in this Section.

(c) Provide case information to the Child Victim Identification Program, as requested by the National Center for Missing and Exploited Children guidelines, in any case where the Internet crimes against children division within the attorney general’s office identifies a previously unidentified victim of pornography involving juveniles.

(4) The Internet crimes against children division shall submit to the designated prosecutor the law enforcement agency contact information provided by the Child Victim Identification Program at the National Center for Missing and Exploited Children, for any visual reproductions involved in the case which contain the depiction of an identified victim of pornography involving juveniles as defined in this Section.

(5) In all cases in which the prosecuting authority has filed an indictment or information for a violation of this Section and the victim of pornography involving juveniles has been identified and is a resident of this state, the prosecuting agency shall submit all of the following information to the attorney general for entry into the Louisiana Attorney General’s Exploited Children’s Identification database maintained by that office:

(a) The parish, district, and docket number of the case.

(b) The name, race, sex, and date of birth of the defendant.

(c) The identity of the victim.

(d) The contact information for the law enforcement agency which identified a victim of pornography involving juveniles, including contact information maintained by the Child Victim Identification Program and provided to the Internet crimes against children division in accordance with this Section.

(6) No sentence, plea, conviction, or other final disposition shall be invalidated due to failure to comply with the provisions of this Subsection, and no person shall have a cause of action against the investigating law enforcement agency or any prosecuting authority, or officer or agent thereof for failure to comply with the provisions of this Subsection.

G. In prosecutions for violations of this Section, the trier of fact may determine, utilizing the following factors, whether or not the person displayed or depicted in any photograph, videotape, film, or other video reproduction introduced in evidence was under the age of seventeen years at the time of filming or recording:

(1) The general body growth, bone structure, and bone development of the person.

(2) The development of pubic or body hair on the person.

(3) The development of the person’s sexual organs.

(4) The context in which the person is placed or the age attributed to the person in any accompanying video, printed, or text material.

(5) Available expert testimony and opinion as to the chronological age or degree of physical or mental maturity or development of the person.

(6) Such other information, factors, and evidence available to the trier of fact which the court determines is probative and reasonably reliable.

H. The provisions of this Section shall not apply to a provider of an interactive computer service, provider of a telecommunications service, or a cable operator as defined by the provisions of this Section. (Added by Acts 1977, No. 97, § 1; Amended by Acts 1981, No. 502, § 1, eff. July 19, 1981; Acts 1983, No. 655, § 1; Acts 1986, No. 777, § 1; Acts 1992, No. 305, § 1; Acts 2003, No. 1245, § 1, eff. Aug. 15, 2003; Acts 2006, No. 103, § 1, eff. Aug. 15, 2006; Acts 2008, No. 33, § 1, eff. Aug. 15, 2008; Acts 2009, No. 382, § 2, eff. Aug. 15, 2009; Acts 2010, No. 516, § 1, eff. Aug. 15, 2010; Acts 2010, No. 763, § 1, eff. Aug. 15, 2010; Acts 2012, No. 446, § 1, eff. Aug. 1, 2012.)

Editor’s Notes. — Acts 2012, No. 404, § 2, effective August 1, 2012 and Acts 2012, No. 558, § 2, effective June 5, 2012, repealed R.S. 46:1845 referenced in the section above.

2012 Amendments. — The 2012 amendment by Act No. 446 inserted “promote, advertise” in (A)(1); added (D)(2), (E)(1)(b), and (E)(2)(b); in present (E)(1)(a) and (E)(2)(a), substituted “fifty thousand dollars” for “ten thousand dollars” and “twenty years” for “ten years”; substituted “five years” for “two years” in present (E)(1)(a); and inserted “promotion, advertisement, or” in (E)(4).

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute merged (E), as amended by Acts 2010, No. 763, § 1, with (E), as amended by Acts 2010, No. 516, § 1.

2010 Amendments. — The 2010 amendment by No. 516 rewrote (A) through (C) and (E); and added (H).

The 2010 amendment by No. 763 added (E)(3); and redesignated former (E)(3) through (E)(6) as (E)(4) through (E)(7).

2009 Amendments. — The 2009 amendment by No. 382 added the (F)(1) designation; and added (F)(2) through (F)(6).

2008 Amendments. — Acts 2008, No. 33, § 1, effective August 15, 2008, substituted “ninety-nine years” for “life imprisonment” in (E)(2).

2006 Amendments. — Acts 2006, No. 103, § 1, effective August 15, 2006, added (E)(2)-(6).

2003 Amendments. — Acts 2003, No. 1245, § 1, effective August 15, 2003, in (F), substituted “Any evidence of pornography” for “Each photograph, film, videotape, or other reproduction of any sexual conduct” at the beginning of the subsection, and substituted “Such contraband shall be seized in accordance with law and shall be disposed of in accordance with R.S. 46:1845” for “and shall be seized and disposed of in accordance with law” at the end of the subsection.

Quoted Statutory Material. — Acts 2006, No. 103, § 2, provides that “This Act shall be known hereafter as ‘The Mary Jean Thigpen Law’ in memory of Mary Jean Thigpen, a four year old who was murdered on November 12, 2001, by a multiple sexual offender.”

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 9:362.

Unauthorized use of a wireless router system; pornography involving juveniles; penalty, see La. R.S. 14:73.8.

Unlawful use or access of social media, see La. R.S. 14:91.5.

Definitions, see La. R.S. 15:536.

Sentencing of sexual offenders; serial sexual offenders, see La. R.S. 15:537.

Forfeited property related to certain sex crimes; exempt property; allocation of forfeited property, see La. R.S. 15:539.1.

Definitions, see La. R.S. 15:541.

Diminution of sentence for good behavior, see La. R.S. 15:571.3.

Definitions, see La. R.S. 24:932.

Basic rights for victim and witness, see La. R.S. 46:1844.

Protection of privacy of a victim when evidence pertains to child pornography, video voyeurism, or obscenity, see La. R.S. 46:1845 [Repealed].

Additional damages; child pornography, see La. C.C. Art. 2315.3.

Suspension and deferral of sentence and probation in felony cases, see La. C.Cr.P. Art. 893.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Sex Crimes

••• Child Pornography

•••• General Overview. — First-time sexual offender who photographed underage girls for his own sexual gratification and who pleaded guilty to one count of pornography involving juveniles in violation of La. Rev. Stat. Ann. § 14:81.1 was properly sentenced to the maximum term permissible, 10 years’ hard labor, because he had 12 prior arrests for different crimes and showed no remorse; under the circumstances, the sentence was not excessive either under La. Code Crim. Proc. Ann. art. 894.1 or La. Const. art. I, § 20, but the trial court erred in ordering defendant to register as a sex offender under La. Rev. Stat. Ann. §§ 15:540-549 because defendant’s offense took place before the effective date of the sexual offender registry statute, i.e., June 18, 1992. State v. Calhoun, 669 So. 2d 1359, 1996 La. App. LEXIS 456 (Feb. 23, 1996).

• Sentencing

•• Ranges. — Defendant’s sentence of four years at hard labor without the benefit of parole, probation, or suspension of sentence for his conviction for pornography involving juveniles was not unduly harsh or excessive; under La. Rev. Stat. Ann. § 14:81.1(E), the trial court had no choice but to sentence defendant to a hard labor sentence without benefit of parole, probation, or suspension of sentence, and therefore, the trial court was not required to consider La. Code Crim. Proc. Ann. art. 894.1(A), (B). State v. Roberts, 796 So. 2d 779, 2001 La. App. LEXIS 2114 (Oct. 3, 2001), writ denied by La. 2001-2974, 825 So. 2d 1163, 2002 La. LEXIS 2741 (La. Sept. 20, 2002).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The automatic first offender felony pardon does not erase the fact of conviction for purposes of R.S. 44:9 or C.Cr.P. Art. 893. Opinion No. 95-293, La. Atty. Gen. Op. No. 1995-293; 1995 La. AG LEXIS 296.

Consistent with previous La. Atty. Gen. Op. No. 95-293, both La. R.S. 44:9 and C. Cr. P. Art 893 confirm the expungement of one’s record following a first felony offender pardon is not a guaranteed right, but instead is a privilege left to the discretion of the court. An offender convicted of Contributing to the Delinquency of a minor, who has received his automatic pardon, is not permitted this privilege. Opinion No. 01-49, La. Atty. Gen. Op. No. 2001-49; 2001 La. AG LEXIS 488.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — The Court Giveth and the Court Taketh Away: State v. Fernandez-Returning Louisiana’s Children to an Adult Standard. 60 La. L. Rev. 605 (Winter, 2000).

Comment: The Meaning of the Term “Prima Facie”. 55 La. L. Rev. 391 (November, 1994).

General Law Reviews. — Article: Don’t Cache Out Your Case: Prosecuting Child Pornography Possession Laws Based on Images Located in Temporary Internet Files. 19 Berkeley Tech. L.J. 1227 (2004).

Article: Between Scylla and Charybdis: The Disagreement Among the Federal Circuits Over Whether Federal Law Criminalizing the Intrastate Possession of Child Pornography Violates the Commerce Clause. 10 Nexus J. Op. 99 (2005).

IS ANYTHING OBSCENE ANYMORE: ARTICLE: Between Scylla and Charybdis: The Disagreement Among the Federal Circuits Over Whether Federal Law Criminalizing the Intrastate Possession of Child Pornography Violates the Commerce Clause. 10 Nexus J. Op. 99 (2005).

§ 81.1.1. “Sexting”; prohibited acts; penalties.

A. (1) No person under the age of seventeen years shall knowingly and voluntarily use a computer or telecommunication device to transmit an indecent visual depiction of himself to another person.

(2) No person under the age of seventeen years shall knowingly possess or transmit an indecent visual depiction that was transmitted by another under the age of seventeen years in violation of the provisions of Paragraph (1) of this Subsection.

B. For purposes of this Section:

(1) “Indecent visual depiction” means any photograph, videotape, film, or other reproduction of a person under the age of seventeen years engaging in sexually explicit conduct, and includes data stored on any computer, telecommunication device, or other electronic storage media which is capable of conversion into a visual image.

(2) “Sexually explicit conduct” means masturbation or lewd exhibition of the genitals, pubic hair, anus, vulva, or female breast nipples of a person under the age of seventeen years.

(3) “Telecommunication device” means an analog or digital electronic device which processes data, telephonic, video, or sound transmission as part of any system involved in the sending or receiving of voice, sound, data, or video transmissions.

(4) “Transmit” means to give, distribute, transfer, transmute, circulate, or disseminate by use of a computer or telecommunication device.

C. (1) For a violation of the provisions of Paragraph (A)(1) of this Section, the offender’s disposition shall be governed exclusively by the provisions of Title VII of the Louisiana Children’s Code.

(2) (a) For a first offense in violation of Paragraph (A)(2) of this Section, the offender shall be fined not less than one hundred dollars nor more than two hundred fifty dollars, imprisoned for not more than ten days, or both. Imposition or execution of the sentence shall not be suspended unless the offender is placed on probation with a minimum condition that he perform two eight-hour days of court-approved community service.

(b) For a second offense in violation of Paragraph (A)(2) of this Section, the offender shall be fined not less than two hundred fifty dollars nor more than five hundred dollars, imprisoned for not less than ten days nor more than thirty days, or both. Imposition or execution of the sentence shall not be suspended unless the offender is placed on probation with a minimum condition that he perform five eight-hour days of court-approved community service.

(c) For a third or any subsequent offense in violation of Paragraph (A)(2) of this Section, the offender shall be fined not less than five hundred dollars nor more than seven hundred fifty dollars, imprisoned for not less than thirty days nor more than six months, or both. Imposition or execution of the sentence shall not be suspended unless the offender is placed on probation with a minimum condition that he perform ten eight-hour days of court-approved community service. (Acts 2010, No. 993, § 2, eff. Aug. 15, 2010.)

CROSS REFERENCES

Louisiana Law. — Definitions, see La. Ch.C. Art. 804.

§ 81.2. Molestation of a juvenile or a person with a physical or mental disability.

A. (1) Molestation of a juvenile is the commission by anyone over the age of seventeen of any lewd or lascivious act upon the person or in the presence of any child under the age of seventeen, where there is an age difference of greater than two years between the two persons, with the intention of arousing or gratifying the sexual desires of either person, by the use of force, violence, duress, menace, psychological intimidation, threat of great bodily harm, or by the use of influence by virtue of a position of control or supervision over the juvenile. Lack of knowledge of the juvenile’s age shall not be a defense.

(2) Molestation of a person with a physical or mental disability is the commission by anyone over the age of seventeen of any lewd or lascivious act upon the victim or in the presence of any victim with the intention of arousing or gratifying the sexual desires of either person, by the use of force, violence, duress, menace, psychological intimidation, threat of great bodily harm, or by the use of influence by virtue of a position of control or supervision over the victim, when any of the following conditions exist:

(a) The victim has paraplegia, quadriplegia, or is otherwise physically incapable of preventing the act due to a physical disability.

(b) The victim is incapable, through unsoundness of mind, of understanding the nature of the act, and the offender knew or should have known of the victim’s incapacity.

(c) The victim is sixty-five years of age or older.

B. (1) Whoever commits the crime of molestation of a juvenile, when the victim is thirteen years of age or older but has not yet attained the age of seventeen, shall be fined not more than five thousand dollars, or imprisoned, with or without hard labor, for not less than five nor more than ten years, or both. The defendant shall not be eligible to have his conviction set aside or his prosecution dismissed in accordance with the provisions of Code of Criminal Procedure Article 893.

(2) Whoever commits the crime of molestation of a juvenile, when the victim is thirteen years of age or older but has not yet attained the age of seventeen, and when the offender has control or supervision over the juvenile, shall be fined not more than ten thousand dollars, or imprisoned, with or without hard labor, for not less than five nor more than twenty years, or both. The defendant shall not be eligible to have his conviction set aside or his prosecution dismissed in accordance with Code of Criminal Procedure Article 893.

(3) (a) Whoever commits the crime of molestation of a juvenile, when the victim is thirteen years of age or older but has not yet attained the age of seventeen, and when the offender is an educator of the juvenile, shall be fined not more than ten thousand dollars, or imprisoned, with or without hard labor, for not less than five nor more than forty years, or both. At least five years of the sentence imposed shall be without the benefit of parole, probation, or suspension of sentence, and the defendant shall not be eligible to have his conviction set aside or his prosecution dismissed in accordance with Code of Criminal Procedure Article 893.

(b) For purposes of this Subsection, “educator” means any teacher or instructor, administrator, staff person, or employee of any public or private elementary, secondary, vocational-technical training, special, or postsecondary school or institution, including any teacher aide, paraprofessional, school bus driver, food service worker, and other clerical, custodial, or maintenance personnel employed by a private, city, parish, or other local public school board.

C. (1) Whoever commits the crime of molestation of a juvenile by violating the provisions of Paragraph (A)(1) of this Section, when the incidents of molestation recur during a period of more than one year, shall, on first conviction, be fined not more than ten thousand dollars or imprisoned, with or without hard labor, for not less than five nor more than forty years, or both. At least five years of the sentence imposed shall be without benefit of parole, probation, or suspension of sentence. After five years of the sentence have been served, the offender, who is otherwise eligible, may be eligible for parole if a licensed psychologist, medical psychologist, or a licensed clinical social worker or a board-certified psychiatrist, after psychological examination, including testing, approves.

(2) Conditions of parole shall include treatment in a qualified sex offender program for a minimum of five years, or until expiration of sentence, whichever comes first. The state shall be responsible for the cost of testing, but the offender shall be responsible for the cost of the treatment program. It shall also be a condition of parole that the offender be prohibited from being alone with a child without the supervision of another adult.

(3) For purposes of this Subsection, a “qualified sex offender program” means one which includes both group and individual therapy and arousal reconditioning. Group therapy shall be conducted by two therapists, one male and one female, at least one of whom is licensed as a psychologist or medical psychologist or is board certified as a psychiatrist or clinical social worker.

D. (1) Whoever commits the crime of molestation of a juvenile when the victim is under the age of thirteen years shall be imprisoned at hard labor for not less than twenty-five years nor more than ninety-nine years. At least twenty-five years of the sentence imposed shall be served without benefit of probation, parole, or suspension of sentence.

(2) Whoever commits the crime of molestation of a person with a physical or mental disability shall be imprisoned at hard labor for not less than twenty-five years nor more than ninety-nine years. At least twenty-five years of the sentence imposed shall be served without benefit of probation, parole, or suspension of sentence.

(3) Upon completion of the term of imprisonment imposed in accordance with Paragraphs (1) and (2) of this Subsection, the offender shall be monitored by the Department of Public Safety and Corrections through the use of electronic monitoring equipment for the remainder of his natural life.

(4) Unless it is determined by the Department of Public Safety and Corrections, pursuant to rules adopted in accordance with the provisions of this Subsection, that a sexual offender is unable to pay all or any portion of such costs, each sexual offender to be electronically monitored shall pay the cost of such monitoring.

(5) The costs attributable to the electronic monitoring of an offender who has been determined unable to pay shall be borne by the department if, and only to the degree that, sufficient funds are made available for such purpose whether by appropriation of state funds or from any other source.

(6) The Department of Public Safety and Corrections shall develop, adopt, and promulgate rules in the manner provided in the Administrative Procedure Act that provide for the payment of such costs. Such rules shall contain specific guidelines which shall be used to determine the ability of the offender to pay the required costs and shall establish the reasonable costs to be charged. Such rules may provide for a sliding scale of payment so that an offender who is able to pay a portion, but not all, of such costs may be required to pay such portion.

E. (1) In addition, the court shall order that the personal property used in the commission of the offense shall be seized and impounded, and after conviction, sold at public sale or public auction by the district attorney in accordance with R.S. 15:539.1.

(2) The personal property made subject to seizure and sale pursuant to Paragraph (1) of this Subsection may include but shall not be limited to, electronic communication devices, computers, computer-related equipment, motor vehicles, photographic equipment used to record or create still or moving visual images of the victim that are recorded on paper, film, video tape, disc, or any other type of digital recording media. (Acts 1984, No. 220, § 1; Acts 1990, No. 590, § 1; Acts 1991, No. 925, § 1; Acts 1999, No. 1309, § 2, eff. Jan. 1, 2000; Acts 2006, No. 36, §§ 1, 2, eff. Aug. 15, 2006; Acts 2006, No. 103, § 1, eff. Aug. 15, 2006; Acts 2006, No. 325, § 2, eff. Aug. 15, 2006; Acts 2008, No. 33, § 1, eff. Aug. 15, 2008; Acts 2008, No. 426, § 1, eff. Aug. 15, 2008; Acts 2009, No. 192, § 1, eff. June 30, 2009; Acts 2009, No. 251, § 13, eff. Jan. 1, 2010; Acts 2010, No. 763, § 1, eff. Aug. 15, 2010; Acts 2011, No. 67, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 67 added “or a person with a physical or mental disability” in the section heading; added the (A)(1) and (B)(1) designations; added (A)(2), (B)(3) and (D)(2); redesignated former (C), (D), (E), (E)(2) through (E)(5) and (G) as (B)(2), (C), (D), (D)(3) through (D)(6) and (E); added “by violating the provisions of Paragraph (A)(1) of this Section” in (C)(1); substituted “Paragraphs (1) and (2) of this Subsection” for “Paragraph (1) of this Subsection” in (D)(3); deleted (F); and made stylistic changes.

2010 Amendments. — The 2010 amendment by No. 763 added (G).

LSLI 2009 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute added “medical psychologist” in (D)(1) and (D)(3), as amended by Acts 2009, No. 251, § 13.

2009 Amendments. — The 2009 amendment by No. 192 added (F).

2008 Amendments. — Acts 2008, No. 33, § 1, effective August 15, 2008, substituted “ninety-nine years” for “life imprisonment” in (E)(2).

Acts 2008, No. 426, § 1, effective August 15, 2008, in each of subsections (B) and (C): added “when the victim is thirteen years of age or older but has not yet attained the age of seventeen” and substituted “five” for “one.”

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute merged (E), as amended by Acts 2006, No. 103, § 1, with (E), as amended by Acts 2006, No. 325, § 1. In addition, the LSLI made minor stylistic changes in (E)(4) and (5).

2006 Amendments. — Acts 2006, No. 36, §§ 1 and 2, effective August 15, 2006, substituted “twenty years” for “fifteen years” in (C) and substituted “forty years” for “fifteen years” in (D)(1); and deleted (D)(4).

Acts 2006, No. 103, § 1, effective August 15, 2006, added (E).

Acts 2006, No. 325, § 2, effective August 15, 2006, added (E).

1999 Amendments. — Acts 1999, No. 1309, § 2, effective January 1, 2000, substituted “licensed clinical” for “board certified” in the last sentence of (D)(1).

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 9:362.

Administration of medroxyprogesterone acetate (MPA) to certain sex offenders, see La. R.S. 14:43.6.

Definitions, see La. R.S. 15:536.

Sentencing of sexual offenders; serial sexual offenders, see La. R.S. 15:537.

Forfeited property related to certain sex crimes; exempt property; allocation of forfeited property, see La. R.S. 15:539.1.

Definitions, see La. R.S. 15:541.

Diminution of sentence for good behavior, see La. R.S. 15:571.3.

Definitions, see La. R.S. 24:932.

Refusal to hire or contract; termination of employment; exemption; appeal procedure; waiver, see La. R.S. 40:1300.53.

Basic rights for victim and witness, see La. R.S. 46:1844.

Time limitation for certain sex offenses, see La. C.Cr.P. Art. 571.1.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Domestic Offenses

•••• General Overview. — Evidence was sufficient to convict a 40-year-old defendant of molestation of a juvenile pursuant to La. Rev. Stat. Ann. § 14:81.2 because the evidence established that he committed lewd or lascivious acts in the presence of and upon the person of a 10-year-old girl with the intent of arousing or gratifying his sexual desires, and that he succeeded by the use of influence or by virtue of his position of control or supervision over the juvenile. State v. Hillman, 613 So. 2d 1053, 1993 La. App. LEXIS 307 (Feb. 3, 1993), writ of certiorari denied by 617 So. 2d 1181, 1993 La. LEXIS 1776 (La. 1993).

•• Inchoate Crimes

••• Attempt

•••• General Overview. — Defendant’s acts in hugging the alleged victim and kissing her on the neck were not “lewd and lascivious” as required to support a conviction for attempted molestation of a juvenile under La. Rev. Stat. Ann. § 14:81.2. State v. Ragas, 607 So. 2d 967, 1992 La. App. LEXIS 3231 (Oct. 29, 1992), writ of certiorari denied by 612 So. 2d 97, 1993 La. LEXIS 887 (La. 1993).

When alleged victim came to defendant’s house without his prior knowledge or consent and was able to leave at will, the State could not establish the element of use of influence by virtue of a position of control, required for a conviction for attempted molestation of a juvenile under La. Rev. Stat. Ann. § 14:81.2. State v. Ragas, 607 So. 2d 967, 1992 La. App. LEXIS 3231 (Oct. 29, 1992), writ of certiorari denied by 612 So. 2d 97, 1993 La. LEXIS 887 (La. 1993).

•• Miscellaneous Offenses

••• Lesser Included Offenses

•••• General Overview. — “Use of force” element of the crime of attempted molestation of a juvenile, La. Rev. Stat. Ann. § 14:81.2, was not satisfied where defendant touched the victim’s genitals; however, the jury, by returning a verdict of guilty to that offense necessarily found the existence of every essential element of the lesser and included crime of attempted indecent behavior with a juvenile, La. Rev. Stat. Ann. § 14:81, and the court modified the jury’s verdict by entering a judgment of conviction of the lesser included offense. State v. LeBlanc, 506 So. 2d 1197, 1987 La. LEXIS 9232 (May 18, 1987).

•• Sex Crimes

••• Child Pornography

•••• General Overview. — Where defendant was unaware of the requirements for registration of sex offenders under La. Rev. Stat. Ann. § 15:540 et seq., when he pleaded guilty to molestation of a juvenile in violation of La. Rev. Stat. Ann. § 14:81.2, the trial court was permitted under La. Code Crim. Proc. Ann. art. 559(A) to refuse withdrawal of his plea, because there was no requirement for informing him of the registration requirement and penalties for noncompliance, which were not part of his sentence. State v. Calhoun, 669 So. 2d 1351, 1996 La. App. LEXIS 455 (Feb. 23, 1996), reversed by, remanded by La. 96-0786, 694 So. 2d 909, 1997 La. LEXIS 1321 (La. May 20, 1997).

••• Sexual Assault

•••• General Overview. — Defendant’s convictions for molestation of a juvenile in violation of La. Rev. Stat. Ann. § 14:81.2 and indecent behavior with a juvenile in violation of La. Rev. Stat. Ann. § 14:81(A) were proper where his behavior showed a pattern of exposing children to erotic or semi-pornographic movies as a conduit for more specific sexual contact; a jury could reasonably have found under those circumstances that this wanton conduct was lewd and lascivious. State v. Ellis, 880 So. 2d 214, 2004 La. App. LEXIS 1967 (Aug. 18, 2004).

Where the nine-year-old victim testified that defendant touched her inappropriately and compelled her to touch him inappropriately while she was at his house, he was properly convicted of molestation of a juvenile over whom he had supervision or control. State v. Onstead, 875 So. 2d 908, 2004 La. App. LEXIS 1406 (May 26, 2004).

To convict a defendant of the offense of molestation of a juvenile, the State must prove beyond a reasonable doubt that: (1) the accused was over the age of seventeen, (2) the accused committed a lewd or lascivious act upon the person or in the presence of a child under the age of seventeen, (3) the accused was more than two years older than the victim, (4) the accused had the specific intent to arouse or gratify either the child’s sexual desires or his own sexual desires, and (5) the accused committed the lewd or lascivious act by use of force, violence, duress, menace, psychological intimidation, threat of great bodily harm, or by the use of influence by virtue of a position of control or supervision over the juvenile. State v. Onstead, 875 So. 2d 908, 2004 La. App. LEXIS 1406 (May 26, 2004).

Victim’s testimony alone supported defendant’s conviction for molestation of his 15-year-old daughter, and it was not necessary for the State to introduce any medical, scientific, or physical evidence to prove the commission of the offense by defendant where, through the victim’s testimony, the State proved that defendant committed the act upon the victim with the specific intent to satisfy his own sexual desires while using intimidation and control to force the victim to have sex with him. State v. Elzie, 865 So. 2d 248, 2004 La. App. LEXIS 50 (Jan. 28, 2004), writ denied by La. 2004-2289, 893 So. 2d 83, 2005 La. LEXIS 1232 (La. Feb. 4, 2005).

Record contained a complete and accurate articulation of the factual basis for defendant’s sentence under La. Rev. Stat. Ann. § 14:81.2(C), setting forth the criteria the trial court considered in sentencing defendant in compliance with La. Code Crim. Proc. Ann. art. 894.1 where the trial court considered the circumstances of the case and of defendant and concluded that defendant was a third-felony offender who used his position as a minister to seduce underage girls under the pretense that it was sanctioned by his religion. State v. Elzie, 865 So. 2d 248, 2004 La. App. LEXIS 50 (Jan. 28, 2004), writ denied by La. 2004-2289, 893 So. 2d 83, 2005 La. LEXIS 1232 (La. Feb. 4, 2005).

Defendant’s twelve and a half year hard labor sentence for molestation of his 15-year-old daughter under La. Rev. Stat. Ann. § 14:81.2(C) was neither grossly out of proportion to the seriousness of the offense, nor was it a purposeless and needless infliction of pain and suffering under La. Const. art. I, § 20 where defendant was a third-felony offender who used his position as a minister to seduce underage girls under the pretense that it was sanctioned by his religion. State v. Elzie, 865 So. 2d 248, 2004 La. App. LEXIS 50 (Jan. 28, 2004), writ denied by La. 2004-2289, 893 So. 2d 83, 2005 La. LEXIS 1232 (La. Feb. 4, 2005).

Where two children testified that defendant had sexual intercourse with them, defendant had forced the children to touch defendant’s penis, defendant had touched the children’s vagina, and defendant had performed oral sex on one child, there was sufficient evidence to support convictions for aggravated rape, aggravated rape of a juvenile, oral sexual battery of a juvenile, and molestation of a juvenile, despite the lack of physical evidence. State v. Roca, 866 So. 2d 867, 2004 La. App. LEXIS 14 (Jan. 13, 2004), writ denied by La. 2004-0583, 877 So. 2d 143, 2004 La. LEXIS 2310 (La. July 2, 2004), writ denied by La. 2005-2137, 927 So. 2d 304, 2006 La. LEXIS 1540 (La. May 5, 2006).

Defendant’s conviction of the molestation of a juvenile was proper where the evidence was sufficient; the trial court chose to believe the testimony of the juvenile, which was a credibility determination that the court would not disturb. State v. Bey, 857 So. 2d 1268, 2003 La. App. LEXIS 2836 (Oct. 15, 2003).

Where a doctor, reporting suspected child abuse, reported that a two-year-old child was raped, the doctor’s opinion did not result in the child’s father’s arrest for the crime of rape, and the doctor’s opinion was inconsequential to any damages the father suffered because the father was arrested for molestation of a juvenile, not the crime of rape. S. G. v. City of Monroe, 843 So. 2d 657, 2003 La. App. LEXIS 1076 (Apr. 11, 2003).

There was sufficient evidence to support defendant’s conviction of molestation of a juvenile, even though there might have been inconsistencies between the victim’s version of events and another victim’s version; the victim identified defendant as the person who touched the victim inappropriately and prevented the victim from calling out for help, and a police officer testified that the victim’s recounting of events was consistent with the victim’s mother’s complaint. State v. Breaux, 830 So. 2d 1003, 2002 La. App. LEXIS 3135 (Oct. 16, 2002).

Defendant’s concurrent sentences for molestation of a juvenile in violation of La. Rev. Stat. Ann. § 14:81.2 and indecent behavior with a juvenile in violation of La. Rev. Stat. Ann. § 14:81 were not excessive under La. Const. art. I, § 20, and the court refused to set aside the sentence pursuant to La. Code Crim. Proc. Ann. art. 881.4(D) because the evidence supported the sentences imposed; the sentences were within the sentencing ranges and the trial court took into consideration that defendant was a first-time offender. State v. Breaux, 830 So. 2d 1003, 2002 La. App. LEXIS 3135 (Oct. 16, 2002).

Offense of molestation of a juvenile carries a penalty which may be imposed with or without hard labor and may be tried only by a six-member jury. State v. Peace, 766 So. 2d 630, 2000 La. App. LEXIS 2075 (Aug. 23, 2000).

Defendant’s resentencing under La. Rev. Stat. Ann. § 14:81.2(D) was erroneous; because the bill of information did not specifically allege that the molestation recurred during a period of more than one year, the jury charge did not include a specific instruction on the more than one year recurring acts element, and the recurring acts element was not included in the verdict form. State v. LeCompte, 734 So. 2d 83, 1999 La. App. LEXIS 1106 (Apr. 1, 1999).

Evidence was sufficient to support conviction for molestation of a juvenile where the victim clearly described two occasions when defendant had sexual intercourse with her, and her testimony was corroborated by other witnesses as well as the medical evidence. State v. Mickens, 731 So. 2d 463, 1999 La. App. LEXIS 815 (Mar. 31, 1999), writ denied by La. 99-1078, 747 So. 2d 1118, 1999 La. LEXIS 2898 (La. Sept. 24, 1999), writ denied by La. 2001-1114, 805 So. 2d 1182, 2002 La. LEXIS 66 (La. Jan. 4, 2002).

Evidence was insufficient to convict defendant of attempted molestation of a juvenile, in violation of La. Rev. Stat. Ann. §§ 14.27 and 14:81.2, because the State failed to prove defendant’s use of influence by virtue of his position of control and supervision as defendant was never in charge of the victim. State v. Forbes, 716 So. 2d 424, 1998 La. App. LEXIS 2240 (June 29, 1998).

Defendant was properly charged with molestation of a juvenile rather than indecent behavior with a juvenile; the victim’s testimony that she did not resist defendant because she was afraid of his dog was sufficient to establish the use of force element needed for a conviction of molestation of a juvenile. State v. Harp, 708 So. 2d 1269, 1998 La. App. LEXIS 579 (Mar. 25, 1998).

There was no abuse of discretion in the upward departure from the sentencing guidelines and the sentence imposed was not excessive with regard to defendant’s sentence of seven years at hard labor for counts of sexual battery in violation of La. Rev. Stat. Ann. § 14:43.1 and 10 years for molestation in violation of La. Rev. Stat. Ann. § 14:81.2(C), to be served concurrently, where the victim was defendant’s 15-year-old daughter, he admitted to numerous occasions of sexual batter or molestation, and he also admitted to fondling his 13-year-old daughter and attempting intercourse with both children. State v. Mobley, 661 So. 2d 534, 1995 La. App. LEXIS 2454 (Sept. 27, 1995).

Although aggravated oral sexual battery in violation of former La. Rev. Stat. Ann. § 14:43.4 (now La. Rev. Stat. Ann. § 14:43.3) and molestation of a juvenile in violation of La. Rev. Stat. Ann. § 14:81.2 should not have been charged in the short form of indictment, and although the bills of information were insufficient because there was more than one way to commit each offense and defendant was not informed in which way he was charged with committing each crime, defendant did not raise the error pre-trial or on appeal and did not request a bill of particulars or file a motion to quash; therefore, the court assumed that he was adequately informed of the nature and cause of the accusations and his convictions were affirmed. State v. Dugas, 649 So. 2d 1193, 1995 La. App. LEXIS 174 (Feb. 1, 1995).

With respect to the charge of attempted molestation of a juvenile, the fact that defendant masturbated in the presence of the juvenile met the requirement of a lewd and lascivious act committed with the intent to arouse or gratify defendant’s sexual desires. State v. Dugas, 649 So. 2d 1193, 1995 La. App. LEXIS 174 (Feb. 1, 1995).

Defendant’s acts in hugging the alleged victim and kissing her on the neck were not “lewd and lascivious” as required to support a conviction for attempted molestation of a juvenile under La. Rev. Stat. Ann. § 14:81.2. State v. Ragas, 607 So. 2d 967, 1992 La. App. LEXIS 3231 (Oct. 29, 1992), writ of certiorari denied by 612 So. 2d 97, 1993 La. LEXIS 887 (La. 1993).

When alleged victim came to defendant’s house without his prior knowledge or consent and was able to leave at will, the State could not establish the element of use of influence by virtue of a position of control, required for a conviction for attempted molestation of a juvenile under La. Rev. Stat. Ann. § 14:81.2. State v. Ragas, 607 So. 2d 967, 1992 La. App. LEXIS 3231 (Oct. 29, 1992), writ of certiorari denied by 612 So. 2d 97, 1993 La. LEXIS 887 (La. 1993).

Victim’s testimony that, when she was 11 years old, defendant, her natural father, touched her breasts and ordered her to perform fellatio on him was sufficient to establish the elements of the offense of molestation of a juvenile over whom defendant had control over supervision, a violation of La. Rev. Stat. Ann. § 14:81.2(A) and (C). State v. Blue, 591 So. 2d 1173, 1991 La. App. LEXIS 2870 (Oct. 18, 1991).

Based on uncontradicted evidence that defendant extensively searched for the lost four year old child before he was discovered in front of a closet, upon the testimony by the child’s grandmother that the child did not appear abused or distressed, and upon the testimony of the child who responded to leading questions, there was insufficient evidence to convict defendant of molestation of a child over whom he had supervision or control in violation of La. Rev. Stat. Ann. § 14:81.2. State v. Bruce, 577 So. 2d 209, 1991 La. App. LEXIS 420 (Mar. 5, 1991), writ of certiorari denied by 580 So. 2d 667, 1991 La. LEXIS 1537 (La. 1991), writ of certiorari denied by 502 U.S. 1003, 112 S. Ct. 636, 116 L. Ed. 2d 654, 1991 U.S. LEXIS 7143, 60 U.S.L.W. 3418 (1991).

Defendant properly received the maximum sentence under La. Rev. Stat. Ann. § 14:81.2(B) of 10 years at hard labor after his conviction for molesting a juvenile under La. Rev. Stat. Ann. § 14:81.2, where defendant was considerably older than his victim who was 12 or 13 years old, defendant forced his victim to have sexual intercourse with him, and defendant had three prior felony convictions. State v. Thomas, 572 So. 2d 681, 1990 La. App. LEXIS 2959 (Dec. 18, 1990), writ denied by 604 So. 2d 994, 1992 La. LEXIS 2798 (La. 1992).

Sentence imposed on defendant for molestation of a juvenile in violation of La. Rev. Stat. Ann. § 14:81.2(C) was not unconstitutionally excessive considering that he repeatedly engaged in the acts of abuse over a period of nine years, the victim was his own child, and he was charged with only one count. State v. Crabtree, 569 So. 2d 646, 1990 La. App. LEXIS 2427 (Oct. 31, 1990), writ of certiorari denied by 575 So. 2d 365, 1991 La. LEXIS 359 (La. 1991).

There was sufficient evidence to convict defendant of molestation of defendant’s stepdaughter, despite defendant’s claim that defendant did not perform oral sex upon the stepdaughter; the jury was clearly in the best position to judge the credibility of the witnesses. State v. Speights, 546 So. 2d 346, 1989 La. App. LEXIS 1326 (June 28, 1989).

La. Rev. Stat. Ann. § 14:81.2, a statute prohibiting molestation of a juvenile, is not unconstitutionally vague. State v. Shelton, 545 So. 2d 1285, 1989 La. App. LEXIS 1251 (June 14, 1989), writ of certiorari denied by 552 So. 2d 377 (La. 1989).

Consecutive 15-year sentences of imprisonment at hard labor for the crimes of aggravated oral sexual battery, pursuant to former La. Rev. Stat. Ann. § 14:43 (now La. Rev. Stat. Ann. § 14.43.2), and molestation of a juvenile, pursuant to La. Rev. Stat. Ann. § 14:81.2, were not excessive under La. Const. art. 1, § 20 (1974), but were justified under La. Code Crim. Proc. Ann. art. 883 because each occasion of defendant’s sexual intercourse, fellatio, and cunnilingus with an 11-year-old during a two-year period was separate and distinct. State v. Tate, 543 So. 2d 1093, 1989 La. App. LEXIS 881 (May 10, 1989), writ of certiorari denied by 551 So. 2d 629, 1989 La. LEXIS 2540 (La. 1989).

A father who forced his two sons to engage in various sexual acts with their mother in his presence was properly convicted of molestation of a juvenile because the father had the intent of gratifying his own sexual desires. State v. Roberts, 541 So. 2d 961, 1989 La. App. LEXIS 553 (Mar. 29, 1989).

Evidence was sufficient to support a conviction for molestation of a juvenile where the State showed by direct evidence that the defendant was 24 years old; the victim was 10 years old; at least a two year age difference existed between the victim and the defendant; the defendant removed the victim’s clothes, had her lay on her stomach, placed his penis between her legs and manipulated himself until he ejaculated; the defendant lived in the same home as the victim and had control and supervision over her; and medical evidence showed the victim had a fungal inflammation which, though normally associated with men, could occur spontaneously in either sex and could spread through sexual contact. State v. Dupre, 537 So. 2d 1200, 1989 La. App. LEXIS 31 (Jan. 10, 1989), writ of certiorari denied by 541 So. 2d 891, 1989 La. LEXIS 1010 (La. 1989).

Defendant was properly convicted of molesting a juvenile under La. Rev. Stat. Ann. § 14:81.2 where the evidence showed that he used his position of supervision to commit the lewd act of causing trauma to a child’s vaginal area for the purpose of gratifying his sexual desires. State v. Brock, 521 So. 2d 477, 1988 La. App. LEXIS 241 (Feb. 10, 1988), writ of certiorari denied by 534 So. 2d 441, 1988 La. LEXIS 2598 (La. 1988).

Seventeen-year-old defendant’s threat not to take his 15 year-old victim home constituted a use of force sufficient to sustain a conviction for molestation of a juvenile. State v. Mack, 514 So. 2d 567, 1987 La. App. LEXIS 10249 (Oct. 7, 1987).

“Use of force” element of the crime of molestation of a juvenile, La. Rev. Stat. Ann. § 14:81.2, referred to the forcible means of overcoming the will or the resistance of the victim and required force in addition to that exerted in performing the lewd act; the added element of force had to be substantially greater than or substantially different from the force necessary to commit the less serious offense of indecent behavior with a juvenile, La. Rev. Stat. Ann. § 14:81. State v. LeBlanc, 506 So. 2d 1197, 1987 La. LEXIS 9232 (May 18, 1987).

“Use of force” element of the crime of attempted molestation of a juvenile, La. Rev. Stat. Ann. § 14:81.2, was not satisfied where defendant touched the victim’s genitals; however, the jury, by returning a verdict of guilty to that offense necessarily found the existence of every essential element of the lesser and included crime of attempted indecent behavior with a juvenile, La. Rev. Stat. Ann. § 14:81, and the court modified the jury’s verdict by entering a judgment of conviction of the lesser included offense. State v. LeBlanc, 506 So. 2d 1197, 1987 La. LEXIS 9232 (May 18, 1987).

• Accusatory Instruments

•• Indictments

••• General Overview. — Although aggravated oral sexual battery in violation of former La. Rev. Stat. Ann. § 14:43.4 (now La. Rev. Stat. Ann. § 14:43.3) and molestation of a juvenile in violation of La. Rev. Stat. Ann. § 14:81.2 should not have been charged in the short form of indictment, and although the bills of information were insufficient because there was more than one way to commit each offense and defendant was not informed in which way he was charged with committing each crime, defendant did not raise the error pre-trial or on appeal and did not request a bill of particulars or file a motion to quash; therefore, the court assumed that he was adequately informed of the nature and cause of the accusations and his convictions were affirmed. State v. Dugas, 649 So. 2d 1193, 1995 La. App. LEXIS 174 (Feb. 1, 1995).

• Guilty Pleas

•• Knowing & Intelligent Requirement. — Where defendant was unaware of the requirements for registration of sex offenders under La. Rev. Stat. Ann. § 15:540 et seq., when he pleaded guilty to molestation of a juvenile in violation of La. Rev. Stat. Ann. § 14:81.2, the trial court was permitted under La. Code Crim. Proc. Ann. art. 559(A) to refuse withdrawal of his plea, because there was no requirement for informing him of the registration requirement and penalties for noncompliance, which were not part of his sentence. State v. Calhoun, 669 So. 2d 1351, 1996 La. App. LEXIS 455 (Feb. 23, 1996), reversed by, remanded by La. 96-0786, 694 So. 2d 909, 1997 La. LEXIS 1321 (La. May 20, 1997).

• Juries & Jurors

•• Size of Jury

••• General Overview. — Offense of molestation of a juvenile carries a penalty which may be imposed with or without hard labor and may be tried only by a six-member jury. State v. Peace, 766 So. 2d 630, 2000 La. App. LEXIS 2075 (Aug. 23, 2000).

•• Waiver of Jury Trial

••• General Overview. — There was no indication that defendant knowingly and intelligently waived his right to a jury trial; defendant was entitled to a jury trial of six persons; the case was remanded for a hearing on the issue of a valid waiver of a jury trial. State v. Onstead, 875 So. 2d 908, 2004 La. App. LEXIS 1406 (May 26, 2004).

• Trials

•• Burdens of Proof

••• Prosecution. — To convict a defendant of the offense of molestation of a juvenile, the State must prove beyond a reasonable doubt that: (1) the accused was over the age of seventeen, (2) the accused committed a lewd or lascivious act upon the person or in the presence of a child under the age of seventeen, (3) the accused was more than two years older than the victim, (4) the accused had the specific intent to arouse or gratify either the child’s sexual desires or his own sexual desires, and (5) the accused committed the lewd or lascivious act by use of force, violence, duress, menace, psychological intimidation, threat of great bodily harm, or by the use of influence by virtue of a position of control or supervision over the juvenile. State v. Onstead, 875 So. 2d 908, 2004 La. App. LEXIS 1406 (May 26, 2004).

•• Examination of Witnesses

••• Child Witnesses. — Victim’s testimony that, when she was 11 years old, defendant, her natural father, touched her breasts and ordered her to perform fellatio on him was sufficient to establish the elements of the offense of molestation of a juvenile over whom defendant had control over supervision, a violation of La. Rev. Stat. Ann. § 14:81.2(A) and (C). State v. Blue, 591 So. 2d 1173, 1991 La. App. LEXIS 2870 (Oct. 18, 1991).

• Sentencing

•• Appeals

••• General Overview. — Defendant’s twelve and a half year hard labor sentence for molestation of his 15-year-old daughter under La. Rev. Stat. Ann. § 14:81.2(C) was neither grossly out of proportion to the seriousness of the offense, nor was it a purposeless and needless infliction of pain and suffering under La. Const. art. I, § 20 where defendant was a third-felony offender who used his position as a minister to seduce underage girls under the pretense that it was sanctioned by his religion. State v. Elzie, 865 So. 2d 248, 2004 La. App. LEXIS 50 (Jan. 28, 2004), writ denied by La. 2004-2289, 893 So. 2d 83, 2005 La. LEXIS 1232 (La. Feb. 4, 2005).

•• Consecutive Sentences. — Consecutive 15-year sentences of imprisonment at hard labor for the crimes of aggravated oral sexual battery, pursuant to former La. Rev. Stat. Ann. § 14:43 (now La. Rev. Stat. Ann. § 14.43.2), and molestation of a juvenile, pursuant to La. Rev. Stat. Ann. § 14:81.2, were not excessive under La. Const. art. 1, § 20 (1974), but were justified under La. Code Crim. Proc. Ann. art. 883 because each occasion of defendant’s sexual intercourse, fellatio, and cunnilingus with an 11-year-old during a two-year period was separate and distinct. State v. Tate, 543 So. 2d 1093, 1989 La. App. LEXIS 881 (May 10, 1989), writ of certiorari denied by 551 So. 2d 629, 1989 La. LEXIS 2540 (La. 1989).

•• Cruel & Unusual Punishment. — Sentence imposed on defendant for molestation of a juvenile in violation of La. Rev. Stat. Ann. § 14:81.2(C) was not unconstitutionally excessive considering that he repeatedly engaged in the acts of abuse over a period of nine years, the victim was his own child, and he was charged with only one count. State v. Crabtree, 569 So. 2d 646, 1990 La. App. LEXIS 2427 (Oct. 31, 1990), writ of certiorari denied by 575 So. 2d 365, 1991 La. LEXIS 359 (La. 1991).

•• Guidelines

••• Adjustments & Enhancements

•••• Criminal History

••••• General Overview. — In determining defendant’s sentence for molestation of a juvenile and for indecent behavior with juveniles, the trial court improperly considered a prior trial and acquittal on a similar charge as showing the tendency of defendant to commit sex offenses of the same type; however, the trial court could properly have relied on evidence introduced at that trial. State v. Rankin, 563 So. 2d 420, 1990 La. App. LEXIS 1535 (May 30, 1990).

••• Departures

•••• General Overview. — There was no abuse of discretion in the upward departure from the sentencing guidelines and the sentence imposed was not excessive with regard to defendant’s sentence of seven years at hard labor for counts of sexual battery in violation of La. Rev. Stat. Ann. § 14:43.1 and 10 years for molestation in violation of La. Rev. Stat. Ann. § 14:81.2(C), to be served concurrently, where the victim was defendant’s 15-year-old daughter, he admitted to numerous occasions of sexual batter or molestation, and he also admitted to fondling his 13-year-old daughter and attempting intercourse with both children. State v. Mobley, 661 So. 2d 534, 1995 La. App. LEXIS 2454 (Sept. 27, 1995).

•• Imposition

••• Evidence. — Defendant’s concurrent sentences for molestation of a juvenile in violation of La. Rev. Stat. Ann. § 14:81.2 and indecent behavior with a juvenile in violation of La. Rev. Stat. Ann. § 14:81 were not excessive under La. Const. art. I, § 20, and the court refused to set aside the sentence pursuant to La. Code Crim. Proc. Ann. art. 881.4(D) because the evidence supported the sentences imposed; the sentences were within the sentencing ranges and the trial court took into consideration that defendant was a first-time offender. State v. Breaux, 830 So. 2d 1003, 2002 La. App. LEXIS 3135 (Oct. 16, 2002).

••• Factors. — Record contained a complete and accurate articulation of the factual basis for defendant’s sentence under La. Rev. Stat. Ann. § 14:81.2(C), setting forth the criteria the trial court considered in sentencing defendant in compliance with La. Code Crim. Proc. Ann. art. 894.1 where the trial court considered the circumstances of the case and of defendant and concluded that defendant was a third-felony offender who used his position as a minister to seduce underage girls under the pretense that it was sanctioned by his religion. State v. Elzie, 865 So. 2d 248, 2004 La. App. LEXIS 50 (Jan. 28, 2004), writ denied by La. 2004-2289, 893 So. 2d 83, 2005 La. LEXIS 1232 (La. Feb. 4, 2005).

Six-year hard labor sentence for having sexual relations with a four-year-old child was well within the trial court’s discretion, even for a first felony offender. State v. Green, 787 So. 2d 505, 2001 La. App. LEXIS 923 (May 9, 2001).

Defendant’s resentencing under La. Rev. Stat. Ann. § 14:81.2(D) was erroneous, because the bill of information did not specifically allege that the molestation recurred during a period of more than one year, the jury charge did not include a specific instruction on the more than one year recurring acts element, and the recurring acts element was not included in the verdict form. State v. LeCompte, 734 So. 2d 83, 1999 La. App. LEXIS 1106 (Apr. 1, 1999).

••• Victim Statements. — In determining defendant’s sentence for molestation of a juvenile and for indecent behavior with juveniles, the trial court properly considered a letter from the family of an alleged out-of-state child victim even though this was an uncharged offense, as defendant made no allegation that the contents of the letter were false or mistaken. State v. Rankin, 563 So. 2d 420, 1990 La. App. LEXIS 1535 (May 30, 1990).

•• Proportionality. — Defendant’s twelve and a half year hard labor sentence for molestation of his 15-year-old daughter under La. Rev. Stat. Ann. § 14:81.2(C) was neither grossly out of proportion to the seriousness of the offense, nor was it a purposeless and needless infliction of pain and suffering under La. Const. art. I, § 20 where defendant was a third-felony offender who used his position as a minister to seduce underage girls under the pretense that it was sanctioned by his religion. State v. Elzie, 865 So. 2d 248, 2004 La. App. LEXIS 50 (Jan. 28, 2004), writ denied by La. 2004-2289, 893 So. 2d 83, 2005 La. LEXIS 1232 (La. Feb. 4, 2005).

•• Ranges. — Defendant properly received the maximum sentence under La. Rev. Stat. Ann. § 14:81.2(B) of ten years at hard labor after his conviction for molesting a juvenile under La. Rev. Stat. Ann. § 14:81.2, where defendant was considerably older than his victim who was 12 or 13 years old, defendant forced his victim to have sexual intercourse with him, and defendant had three prior felony convictions. State v. Thomas, 572 So. 2d 681, 1990 La. App. LEXIS 2959 (Dec. 18, 1990), writ denied by 604 So. 2d 994, 1992 La. LEXIS 2798 (La. 1992).

• Postconviction Proceedings

•• Sex Offenders

••• General Overview. — Where defendant was unaware of the requirements for registration of sex offenders under La. Rev. Stat. Ann. § 15:540 et seq., when he pleaded guilty to molestation of a juvenile in violation of La. Rev. Stat. Ann. § 14:81.2, the trial court was permitted under La. Code Crim. Proc. Ann. art. 559(A) to refuse withdrawal of his plea, because there was no requirement for informing him of the registration requirement and penalties for noncompliance, which were not part of his sentence. State v. Calhoun, 669 So. 2d 1351, 1996 La. App. LEXIS 455 (Feb. 23, 1996), reversed by, remanded by La. 96-0786, 694 So. 2d 909, 1997 La. LEXIS 1321 (La. May 20, 1997).

• Appeals

•• Procedures

••• Records on Appeal. — There was no indication that defendant knowingly and intelligently waived his right to a jury trial; defendant was entitled to a jury trial of six persons; the case was remanded for a hearing on the issue of a valid waiver of a jury trial. State v. Onstead, 875 So. 2d 908, 2004 La. App. LEXIS 1406 (May 26, 2004).

•• Standards of Review

••• Substantial Evidence

•••• General Overview. — Where two children testified that defendant had sexual intercourse with them, defendant had forced the children to touch defendant’s penis, defendant had touched the children’s vagina, and defendant had performed oral sex on one child, there was sufficient evidence to support convictions for aggravated rape, aggravated rape of a juvenile, oral sexual battery of a juvenile, and molestation of a juvenile, despite the lack of physical evidence. State v. Roca, 866 So. 2d 867, 2004 La. App. LEXIS 14 (Jan. 13, 2004), writ denied by La. 2004-0583, 877 So. 2d 143, 2004 La. LEXIS 2310 (La. July 2, 2004), writ denied by La. 2005-2137, 927 So. 2d 304, 2006 La. LEXIS 1540 (La. May 5, 2006).

EVIDENCE

• Procedural Considerations

•• Weight & Sufficiency. — Where the nine-year-old victim testified that defendant touched her inappropriately and compelled her to touch him inappropriately while she was at his house, he was properly convicted of molestation of a juvenile over whom he had supervision or control. State v. Onstead, 875 So. 2d 908, 2004 La. App. LEXIS 1406 (May 26, 2004).

Victim’s testimony alone supported defendant’s conviction for molestation of his 15-year-old daughter, and it was not necessary for the State to introduce any medical, scientific, or physical evidence to prove the commission of the offense by defendant where, through the victim’s testimony, the State proved that defendant committed the act upon the victim with the specific intent to satisfy his own sexual desires while using intimidation and control to force the victim to have sex with him. State v. Elzie, 865 So. 2d 248, 2004 La. App. LEXIS 50 (Jan. 28, 2004), writ denied by La. 2004-2289, 893 So. 2d 83, 2005 La. LEXIS 1232 (La. Feb. 4, 2005).

Where two children testified that defendant had sexual intercourse with them, defendant had forced the children to touch defendant’s penis, defendant had touched the children’s vagina, and defendant had performed oral sex on one child, there was sufficient evidence to support convictions for aggravated rape, aggravated rape of a juvenile, oral sexual battery of a juvenile, and molestation of a juvenile, despite the lack of physical evidence. State v. Roca, 866 So. 2d 867, 2004 La. App. LEXIS 14 (Jan. 13, 2004), writ denied by La. 2004-0583, 877 So. 2d 143, 2004 La. LEXIS 2310 (La. July 2, 2004), writ denied by La. 2005-2137, 927 So. 2d 304, 2006 La. LEXIS 1540 (La. May 5, 2006).

Defendant’s conviction of the molestation of a juvenile was proper where the evidence was sufficient; the trial court chose to believe the testimony of the juvenile, which was a credibility determination that the court would not disturb. State v. Bey, 857 So. 2d 1268, 2003 La. App. LEXIS 2836 (Oct. 15, 2003).

Defendant was properly charged with molestation of a juvenile rather than indecent behavior with a juvenile; the victim’s testimony that she did not resist defendant because she was afraid of his dog was sufficient to establish the use of force element needed for a conviction of molestation of a juvenile. State v. Harp, 708 So. 2d 1269, 1998 La. App. LEXIS 579 (Mar. 25, 1998).

Evidence was sufficient to convict a 40-year-old defendant of molestation of a juvenile pursuant to La. Rev. Stat. Ann. § 14:81.2 because the evidence established that he committed lewd or lascivious acts in the presence of and upon the person of a 10-year-old girl with the intent of arousing or gratifying his sexual desires, and that he succeeded by the use of influence or by virtue of his position of control or supervision over the juvenile. State v. Hillman, 613 So. 2d 1053, 1993 La. App. LEXIS 307 (Feb. 3, 1993), writ of certiorari denied by 617 So. 2d 1181, 1993 La. LEXIS 1776 (La. 1993).

FAMILY LAW

• Family Protection & Welfare

•• Children

••• General Overview. — Where a doctor, reporting suspected child abuse, reported that a two-year-old child was raped, the doctor’s opinion did not result in the child’s father’s arrest for the crime of rape, and the doctor’s opinion was inconsequential to any damages the father suffered because the father was arrested for molestation of a juvenile, not the crime of rape. S. G. v. City of Monroe, 843 So. 2d 657, 2003 La. App. LEXIS 1076 (Apr. 11, 2003).

GOVERNMENTS

• Legislation

•• Overbreadth. — La. Rev. Stat. Ann. § 14:81.2, a statute prohibiting molestation of a juvenile, is not unconstitutionally vague. State v. Shelton, 545 So. 2d 1285, 1989 La. App. LEXIS 1251 (June 14, 1989), writ of certiorari denied by 552 So. 2d 377 (La. 1989).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The automatic first offender felony pardon does not erase the fact of conviction for purposes of R.S. 44:9 or C.Cr.P. Art. 893. Opinion No. 95-293, La. Atty. Gen. Op. No. 1995-293; 1995 La. AG LEXIS 296.

Removal action against a public official convicted of a felony in another state would be appropriate where the crime is comparable to a felony under Louisiana laws, and the District Attorney should take action within ten days of the final conviction and/or within a reasonable time thereafter. Opinion No. 2000-263, La. Atty. Gen. Op. No. 2000-263; 2000 La. AG LEXIS 267.

Deals with requirement to appoint, and authority to remove, with or without “good cause,” a board member appointed for a term. Opinion No. 00-350, La. Atty. Gen. Op. No. 2000-350; 2000 La. AG LEXIS 354.

Consistent with previous La. Atty. Gen. Op. No. 95-293, both La. R.S. 44:9 and C.Cr.P. Art 893 confirm the expungement of one’s record following a first felony offender pardon is not a guaranteed right, but instead is a privilege left to the discretion of the court. An offender convicted of Contributing to the Delinquency of a minor, who has received his automatic pardon, is not permitted this privilege. Opinion No. 01-49, La. Atty. Gen. Op. No. 2001-49; 2001 La. AG LEXIS 488.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — The Court Giveth and the Court Taketh Away: State v. Fernandez-Returning Louisiana’s Children to an Adult Standard. 60 La. L. Rev. 605 (Winter, 2000).

Note: State of Louisiana v. Jackson: Evidence of Allegations of Prior Sexual Abuse by Accused in an Intra-Family Context. 55 La. L. Rev. 1191 (July, 1995).

§ 81.3. Computer-aided solicitation of a minor.

A. (1) Computer-aided solicitation of a minor is committed when a person seventeen years of age or older knowingly contacts or communicates, through the use of electronic textual communication, with a person who has not yet attained the age of seventeen where there is an age difference of greater than two years, or a person reasonably believed to have not yet attained the age of seventeen and reasonably believed to be at least two years younger, for the purpose of or with the intent to persuade, induce, entice, or coerce the person to engage or participate in sexual conduct or a crime of violence as defined in R.S. 14:2(B), or with the intent to engage or participate in sexual conduct in the presence of the person who has not yet attained the age of seventeen, or person reasonably believed to have not yet attained the age of seventeen.

(2) It shall also be a violation of the provisions of this Section when a person seventeen years of age or older knowingly contacts or communicates, through the use of electronic textual communication, with a person who has not yet attained the age of seventeen where there is an age difference of greater than two years, or a person reasonably believed to have not yet attained the age of seventeen and reasonably believed to be at least two years younger, for the purpose of or with the intent to arrange for any third party to engage in any of the conduct proscribed by the provisions of Paragraph (1) of this Subsection.

(3) It shall also be a violation of the provisions of this Section when the contact or communication is initially made through the use of electronic textual communication and subsequent communication is made through the use of any other form of communication.

B. (1) (a) Whoever violates the provisions of this Section when the victim is thirteen years of age or more but has not attained the age of seventeen shall be fined not more than ten thousand dollars and shall be imprisoned at hard labor for not less than five years nor more than ten years, without benefit of parole, probation, or suspension of sentence.

(b) Whoever violates the provisions of this Section when the victim is under thirteen years of age shall be fined not more than ten thousand dollars and shall be imprisoned at hard labor for not less than ten years nor more than twenty years, without benefit of parole, probation, or suspension of sentence.

(c) Whoever violates the provisions of this Section, when the victim is a person reasonably believed to have not yet attained the age of seventeen, shall be fined not more than ten thousand dollars and shall be imprisoned at hard labor for not less than two years nor more than ten years, without benefit of parole, probation, or suspension of sentence.

(d) If the computer-aided solicitation results in actual sexual conduct between the offender and victim and the difference between the age of the victim and the age of the offender is five years or greater, the offender shall be fined not more than ten thousand dollars and shall be imprisoned, with or without hard labor, for not less than seven years nor more than ten years.

(2) On a subsequent conviction, the offender shall be imprisoned for not less than ten years nor more than twenty years at hard labor without benefit of parole, probation, or suspension of sentence.

(3) In addition to the penalties imposed in either Paragraph (1) or (2) of this Subsection, the court may impose, as an additional penalty on the violator, the limitation or restriction of access to the Internet when the Internet was used in the commission of the crime.

(4) (a) In addition, the court shall order that the personal property used in the commission of the offense shall be seized and impounded, and after conviction, sold at public sale or public auction by the district attorney in accordance with R.S. 15:539.1.

(b) The personal property made subject to seizure and sale pursuant to Subparagraph (a) of this Paragraph may include, but shall not be limited to, electronic communication devices, computers, computer related equipment, motor vehicles, photographic equipment used to record or create still or moving visual images of the victim that are recorded on paper, film, video tape, disc, or any other type of digital recording media.

C. (1) It shall not constitute a defense to a prosecution brought pursuant to this Section that the person reasonably believed to be under the age of seventeen is actually a law enforcement officer or peace officer acting in his official capacity.

(2) It shall not be a defense to prosecution for a violation of this Section that the juvenile consented to participation in the activity prohibited by this Section.

D. For purposes of this Section, the following words have the following meanings:

(1) “Electronic textual communication” means a textual communication made through the use of a computer on-line service, Internet service, or any other means of electronic communication, including but not limited to a local bulletin board service, Internet chat room, electronic mail, or on-line messaging service.

(2) “Sexual conduct” means actual or simulated sexual intercourse, deviant sexual intercourse, sexual bestiality, masturbation, sadomasochistic abuse, lewd exhibition of the genitals, or any lewd or lascivious act.

E. The provisions of this Section shall not apply to the transference of such images by a telephone company, cable television company, or any of its affiliates, an Internet provider, or commercial online service provider, or to the carrying, broadcasting, or performing of related activities in providing telephone, cable television, Internet, or commercial online services.

F. An offense committed under this Section may be deemed to have been committed where the electronic textual communication was originally sent, originally received, or originally viewed by any person, or where any other element of the offense was committed.

G. After the institution of prosecution, access to and the disposition of any material seized as evidence of this offense shall be in accordance with R.S. 46:1845.

H. Any evidence resulting from the commission of computer-aided solicitation of a minor shall constitute contraband.

I. A violation of the provisions of this Section shall be considered a sex offense as defined in R.S. 15:541(14.1). Whoever commits the crime of computer- aided solicitation of a minor shall be required to register as a sex offender as provided for in Chapter 3-B of Title 15 of the Louisiana Revised Statutes of 1950. (Acts 2005, No. 246, § 1, eff. Aug. 15, 2005; Acts 2008, No. 25, § 1, eff. May 30, 2008; Acts 2008, No. 461, § 1, eff. June 25, 2008; Acts 2008, No. 646, § 1, eff. July 1, 2008; Acts 2008, No. 672, § 1, eff. Aug. 15, 2008; Acts 2009, No. 58, § 1, eff. Aug. 15, 2009; Acts 2010, No. 517, § 1, eff. Aug. 15, 2010; Acts 2010, No. 763, § 1, eff. Aug. 15, 2010; Acts 2012, No. 446, § 1, eff. Aug. 1, 2012.)

Editor’s Notes. — Acts 2012, No. 404, § 2, effective August 1, 2012 and Acts 2012, No. 558, § 2, effective June 5, 2012, repealed R.S. 46:1845 referenced in the section above.

2012 Amendments. — The 2012 amendment by Act No. 446 added (C)(2).

2010 Amendments. — The 2010 amendment by No. 517 added (B)(1)(d).

The 2010 amendment by No. 763 added (B)(4).

2009 Amendments. — The 2009 amendment by No. 58 added the (A)(1) and (A)(3) designations; and added (A)(2).

2008 Amendments. — Acts 2008, No. 25, § 1, effective May 30, 2008, added the last sentence in (A); and added “or where any other element of the offense was committed” in (F).

Acts 2008, No. 461, § 1, effective June 25, 2008, rewrote (B)(1).

Acts 2008, No. 646, § 1, effective July 1, 2008, in (A), substituted “seventeen years” for “eighteen years,” substituted “seventeen where there is an age difference of greater than two years” for “eighteen,” substituted “seventeen and reasonably believed to be at least two years younger” for “eighteen,” substituted “seventeen” for “eighteen” twice, and added the last sentence; rewrote (C); and added “or where any other element of the offense was committed” in (F).

Acts 2008, No. 672, § 1, effective August 15, 2008, added (B)(3).

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “R.S. 14:2(B)” for “R.S. 14:2(13)” in (A), as amended by Acts 2006, No. 72, § 1.

LSLI 2005 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute (LSLI) substituted “of a minor” for “for sexual purposes” in the section heading, as enacted by Acts 2005, No. 246, § 1.

CROSS REFERENCES

Louisiana Law. — Unlawful use or access of social media, see La. R.S. 14:91.5.

Sentencing of sexual offenders; serial sexual offenders, see La. R.S. 15:537.

Forfeited property related to certain sex crimes; exempt property; allocation of forfeited property, see La. R.S. 15:539.1.

Definitions, see La. R.S. 15:541.

Diminution of sentence for good behavior, see La. R.S. 15:571.3.


§ 81.4. Prohibited sexual conduct between educator and student.

A. Prohibited sexual conduct between an educator and a student is committed when any of the following occur:

(1) An educator has sexual intercourse with a person who is seventeen years of age or older, but less than twenty-one years of age, where there is an age difference of greater than four years between the two persons, when the victim is not the spouse of the offender and is a student at the school where the educator is assigned, employed, or working at the time of the offense.

(2) An educator commits any lewd or lascivious act upon a student or in the presence of a student who is seventeen years of age or older, but less than twenty-one years of age, where there is an age difference of greater than four years between the two persons, with the intention of gratifying the sexual desires of either person, when the victim is a student at the school in which the educator is assigned, employed, or working at the time of the offense.

(3) An educator intentionally engages in the touching of the anus or genitals of a student seventeen years of age or older, but less than twenty-one years of age, where there is an age difference of greater than four years between the two persons, using any instrumentality or any part of the body of the educator, or the touching of the anus or genitals of the educator by a person seventeen years of age or older, but less than twenty-one years of age, where there is an age difference of greater than four years between the two persons, when the victim is a student at the school in which the educator is assigned, employed, or working at the time of the offense using any instrumentality or any part of the body of the student.

B. As used in this Section:

(1) “Educator” means any administrator, coach, instructor, paraprofessional, student aide, teacher, or teacher aide at any public or private school, assigned, employed, or working at the school or school system where the victim is enrolled as a student on a full-time, part-time, or temporary basis.

(2) “School” means a public or nonpublic elementary or secondary school or learning institution which shall not include universities and colleges.

(3) “Sexual intercourse” means anal, oral, or vaginal sexual intercourse. Emission is not necessary, and penetration, however slight, is sufficient to complete the crime.

(4) “Student” includes students enrolled in a school who are seventeen years of age or older, but less than twenty-one years of age.

C. The consent of a student, whether or not that student is seventeen years of age or older, shall not be a defense to any violation of this Section.

D. Lack of knowledge of the student’s age shall not be a defense.

E. (1) Whoever violates the provisions of this Section shall be fined not more than one thousand dollars, or imprisoned for not more than six months, or both.

(2) For a second or subsequent offense, an offender may be fined not more than five thousand dollars and shall be imprisoned, with or without hard labor, for not less than one year nor more than five years.

F. Notwithstanding any claim of privileged communication, any educator having cause to believe that prohibited sexual conduct between an educator and student shall immediately report such conduct to a local or state law enforcement agency.

G. No cause of action shall exist against any person who in good faith makes a report, cooperates in any investigation arising as a result of such report, or participates in judicial proceedings arising out of such report, and such persons shall have immunity from civil or criminal liability that otherwise might be incurred or imposed. This immunity shall not be extended to any person who makes a report known to be false or with reckless disregard for the truth of the report.

H. In any action to establish damages against a defendant who has made a false report of prohibited sexual conduct between an educator and student, the plaintiff shall bear the burden of proving that the defendant who filed the false report knew the report was false or that the report was filed with reckless disregard for the truth of the report. A plaintiff who fails to meet the burden of proof set forth in this Subsection shall pay all court costs and attorney fees of the defendant. (Acts 2007, No. 363, § 1, eff. Aug. 15, 2007; Acts 2009, No. 210, § 1, eff. Sept. 1, 2009.)

2009 Amendments. — The 2009 amendment by No. 210 substituted “twenty-one years of age, where there is an age difference of greater than four years between the two persons” for “nineteen years of age” in (A)(1), (A)(2) and twice in (A)(3); substituted “nonpublic elementary or secondary school or learning institution which shall not include” for “private school or learning institution excluding” in (B)(2); substituted “twenty-one years of age” for “nineteen years of age” in (B)(4); and rewrote (E)(1).

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 15:541.

Definitions, see La. R.S. 15:603.

§ 81.5. Unlawful possession of videotape of protected persons under R.S. 15:440.1 et seq.

A. It is unlawful for any person to knowingly and intentionally possess, sell, duplicate, distribute, transfer, or copy any films, recordings, videotapes, audio tapes, or other visual, audio, or written reproductions, of any recording of videotapes of protected persons provided in R.S. 15:440.1 through 440.6.

B. For purposes of this Section, “videotape” means the visual recording on a magnetic tape, film, videotape, compact disc, digital versatile disc, digital video disc, audio tape, written visual or audio reproduction or by other electronic means together with the associated oral record.

C. The provisions of this statute shall not apply to persons acting pursuant to a court order or exempted by R.S. 15:440.5 or by persons who in the course and scope of their employment are in possession of the videotape, including the office of community services, any law enforcement agency or its authorized agents and personnel, the office of the district attorney and its assistant district attorneys and authorized personnel, and the agency or organization producing the videotape, including Children Advocacy Centers.

D. Whoever violates the provisions of this Section shall be fined not more than five hundred dollars or imprisoned for not more than six months, or both. (Acts 2008, No. 86, § 1, eff. Aug. 15, 2008.)

2. OFFENSES CONCERNING PROSTITUTION.

§ 82. Prostitution; definition; penalties; enhancement.

A. Prostitution is:

(1) The practice by a person of indiscriminate sexual intercourse with others for compensation.

(2) The solicitation by one person of another with the intent to engage in indiscriminate sexual intercourse with the latter for compensation.

B. As used in this Section, “sexual intercourse” means anal, oral, or vaginal sexual intercourse.

C. (1) Whoever commits the crime of prostitution shall be fined not more than five hundred dollars or be imprisoned for not more than six months, or both.

(2) On a second conviction, the offender shall be fined not less than two hundred fifty dollars nor more than two thousand dollars or be imprisoned, with or without hard labor, for not more than two years, or both.

(3) On a third and subsequent conviction the offender shall be imprisoned, with or without hard labor, for not less than two nor more than four years and shall be fined not less than five hundred dollars nor more than four thousand dollars.

(4) Whoever commits the crime of prostitution with a person under the age of eighteen years shall be fined not more than fifty thousand dollars, imprisoned for not less than fifteen years nor more than fifty years, or both.

(5) Whoever commits the crime of prostitution with a person under the age of fourteen years shall be fined not more than seventy-five thousand dollars, imprisoned for not less than twenty-five years nor more than fifty years, or both.

D. Any offense under this Section committed more than five years prior to the commission of the offense with which the defendant is charged shall not be considered in the assessment of penalties under this Section.

E. If the offense occurred as a result of a solicitation by the offender while the offender was located on a public road or highway, or the sidewalk, walkway, or public servitude thereof, the court shall sentence the offender to imprisonment for a minimum of ninety days. If a portion of the sentence is suspended, the court may place the offender upon supervised probation if the offender agrees, as a condition of probation, to perform two hundred forty hours of community service work collecting or picking up litter and trash on the public roads, streets, and highways, under conditions specified by the court.

F. All persons who are convicted of the offense of prostitution shall be referred to the parish health unit for counseling concerning Acquired Immune Deficiency Syndrome. The counseling shall be provided by existing staff of the parish health unit whose duties include such counseling.

F. Repealed by Acts 2001, No. 944, § 4, effective August 15, 2001.

G. It shall be an affirmative defense to prosecution for a violation of this Section that, during the time of the alleged commission of the offense, the defendant was a victim of trafficking of children for sexual purposes as provided in R.S. 14:46.3(E). (Amended by Acts 1977, No. 49, § 1; Acts 1987, No. 569, § 1; Acts 1988, No. 666, § 1; Acts 1999, No. 338, § 1, eff. Aug. 15, 1999; Acts 2001, No. 403, § 1, eff. June 15, 2001; Acts 2001, No. 944, § 4, eff. Aug. 15, 2001; Acts 2008, No. 138, § 1, eff. Aug. 15, 2008; Acts 2012, No. 446, § 1, eff. Aug. 1, 2012.)

Editor’s Notes. — Acts 2006, No. 45, § 1, provides for retroactive application of certain penalty provisions, or related matters, as applied to defendants who were convicted or who were sentenced prior to June 15, 2001.

2012 Amendments. — The 2012 amendment by Act No. 446 added (C)(4), (C)(5), and (G).

2008 Amendments. — Acts 2008, No. 138, § 1, effective August 15, 2008, inserted present (B); and redesignated former (B) through (E) as (C) through (F).

2001 Amendments. — Acts 2001, No. 403, § 1, effective June 15, 2001, in (D), added “ninety-days,” added “If a portion of the sentence is suspended, the court may” and deleted “which, except as provided in this Subsection, shall not be suspended. The court may suspend imposition of forty-five days of the ninety-day imprisonment and.”

.

1999 Amendments. — Acts 1999, No. 338, § 1, effective August 15, 1999, added (F).

CROSS REFERENCES

Louisiana Law. — Definitions; right to enjoin; abatement, see La. R.S. 13:4711.

Preemption of state law; exceptions, see La. R.S. 14:143.

Definitions, see La. R.S. 15:603.

Sentence defined; pronouncing and recording of sentence; certification of conviction, see La. C.Cr.P. Art. 871.

Municipal Law. — Criminal code > offenses affecting public morals. Shreveport Code of Ordinance ch. 50, art. II, div. 4.

Criminal law > prostitution; definition; penalties. Baton Rouge Code of Ordinance § 13:82.

Prostitution. New Orleans Code of Ordinance § 54-251.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Sex Crimes

••• Prostitution

•••• General Overview. — Conviction for prostitution in violation of La. Rev. Stat. Ann. § 14:82 was reversed, where police officers contacted defendant at her residence, insisted on and succeeded in arranging a date, went to her apartment posing as clients, agreed upon a price and paid her, and one of the officers accompanied defendant to a bedroom where they got undressed and got into bed; the evidence showed that it was the police officers rather than defendant who engaged in solicitation because the initiative for the sexual encounter for compensation came from the officers. State v. Trump, 381 So. 2d 452, 1980 La. LEXIS 6802 (Mar. 3, 1980).

Evidence was sufficient to convict defendant of prostitution under La. Rev. Stat. Ann. § 14:82 because it showed that defendant offered to have sexual intercourse for pay and defendant was continuously referred to during trial as a female person; no proof of a specific act of sexual intercourse was required. State v. Lewis, 343 So. 2d 1056, 1977 La. LEXIS 5277 (Mar. 7, 1977).

By the clear and unmistakable import of its terms, La. Rev. Stat. Ann. § 14:82 requires proof of a specific act of sexual intercourse. State v. Butler, 331 So. 2d 425, 1976 La. LEXIS 3934 (Mar. 29, 1976).

• Sentencing

•• Guidelines

••• Adjustments & Enhancements

•••• Criminal History

••••• Prior Felonies. — Prior felony offense of second offense prostitution, a violation of La. Rev. Stat. Ann. § 14:82, could serve as a basis under the Multiple Offender Law to enhance the penalty for defendant’s subsequent conviction for a crime against nature. State v. King, 490 So. 2d 1139, 1986 La. App. LEXIS 7158 (June 5, 1986), writ of certiorari denied by 494 So. 2d 326, 1986 La. LEXIS 7237 (La. 1986).

Trial court erred in ruling that defendants were denied equal protection because La. Rev. Stat. Ann. § 14:82 provided for a harsher penalty for a misdemeanor than it did for a serious felony in regard to the enhancement of penalties; recidivistic transgressors of felony laws were distinguishable from violators who repeat an offense when it is a misdemeanor in the first instance, and it could not be said that such defendants were similarly situated and denied equal protection under the law. State v. Forrest, 439 So. 2d 404, 1983 La. LEXIS 11885 (Oct. 17, 1983).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Local ordinances and La. R.S. 107 (1), (7) and (8), which allow prosecution of vagrancy, are not legally enforceable because these laws attempt to punish a status rather than an action., OPINION NUMBER 92-433, La. Atty. Gen. Op. No. 1992-433; 1992 La. AG LEXIS 325.

School teacher properly dismissed from employment after entering plea of nolo contendere to the charge of prostitution., OPINION No. 95-259, La. Atty. Gen. Op. No. 1995-259; 1995 La. AG LEXIS 205.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Louisiana Constitution Law. 46 La. L. Rev. 535 (January, 1986).

Comment: Decisions Between Consenting Adults Made in Private-No Place for the Government to Tread. 60 La. L. Rev. 877 (Spring, 2000).

Comment: The Louisiana Constitution’s Declaration of Rights: Post-Hardwick Protection for Sexual Privacy? 62 Tul. L. Rev. 767 (March, 1988).

Casenote: State v. Edwards: A Just Punishment for Drunk Driving — The Louisiana Legislature’s Response to Habitual Offenses of Driving While Intoxicated. 48 Loy. L. Rev. 187 (Spring, 2002).

Survey: State Statutes Dealing with HIV and AIDS: A Comprehensive State-by-State Summary (2004 Edition). 13 Law & Sex. 1 (2004).

General Law Reviews. — Independent Article: Is Obtaining an Arrestee’s DNA a Valid Special Needs Search Under the Fourth Amendment? What Should (and Will) the Supreme Court Do?. 33 J.L. Med. & Ethics 102 (Spring 2005).

§ 82.1. Prostitution; persons under eighteen; additional offenses.

A. It shall be unlawful:

(1) For any person over the age of seventeen to engage in sexual intercourse with any person under the age of eighteen who is practicing prostitution, and there is an age difference of greater than two years between the two persons.

(2) For any parent or tutor of any person under the age of eighteen knowingly to consent to the person’s entrance or detention in the practice of prostitution.

B. (1) Lack of knowledge of the age of the person practicing prostitution shall not be a defense.

(2) It shall not be a defense to prosecution for a violation of this Section that the person practicing prostitution consented to the activity prohibited by this Section.

C. As used in this Section, “sexual intercourse” means anal, oral, or vaginal sexual intercourse.

D. (1) Whoever violates the provisions of Paragraph (A)(1) of this Section shall be fined not more than fifty thousand dollars, imprisoned at hard labor for not less than fifteen years nor more than fifty years, or both.

(2) Whoever violates the provisions of Paragraph (A)(1) of this Section when the person practicing prostitution is under the age of fourteen shall be fined not more than seventy-five thousand dollars, imprisoned at hard labor for not less than twenty-five years nor more than fifty years, or both. Twenty-five years of the sentence imposed shall be without benefit of parole, probation, or suspension of sentence.

(3) (a) Whoever violates the provisions of Paragraph (A)(2) of this Section shall be required to serve at least five years of the sentence imposed in Paragraph (1) of this Subsection without benefit of parole, probation, or suspension of sentence.

(b) Whoever violates the provisions of Paragraph (A)(2) of this Section when the person practicing prostitution is under the age of fourteen shall be required to serve at least ten years of the sentence imposed in Paragraph (2) of this Subsection without benefit of parole, probation, or suspension of sentence.

E. It shall not be a defense to prosecution for a violation of this Section that the person practicing prostitution who is believed to be under the age of eighteen is actually a law enforcement officer or peace officer acting within the official scope of his duties. (Acts 1985, No. 777, § 1; Acts 2008, No. 138, § 1, eff. Aug. 15, 2008; Acts 2012, No. 446, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 446 substituted “eighteen” for “seventeen” in the section heading and in (A)(1) and (A)(2); deleted the former second sentence of (A)(1), which read: “Lack of knowledge of the latter person’s age shall not be a defense”; inserted (B); redesignated former (B) and (C) as (C) and (D); in present (D)(1), inserted “of Paragraph (A)(1),” substituted “fifty thousand dollars” for “five thousand dollars,” substituted “imprisoned at hard labor” for “or imprisoned, with or without hard labor,” substituted “fifteen years” for “two years,” and substituted “fifty years” for “ten years”; and added (D)(2), (D)(3), and (E).

2008 Amendments. — Acts 2008, No. 138, § 1, effective August 15, 2008, inserted present (B) and redesignated former (B) as (C).

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 15:541.

§ 83. Soliciting for prostitutes.

A. Soliciting for prostitutes is the soliciting, inviting, inducing, directing, or transporting a person to any place with the intention of promoting prostitution.

B. (1) Whoever commits the crime of soliciting for prostitutes shall be fined not more than five hundred dollars, imprisoned for not more than six months, or both.

(2) Whoever commits the crime of soliciting for prostitutes when the person being solicited is under the age of eighteen years shall be fined not more than fifty thousand dollars, imprisoned for not less than fifteen years nor more than fifty years, or both.

(3) Whoever commits the crime of soliciting for prostitutes when the person being solicited is under the age of fourteen years shall be fined not more than seventy-five thousand dollars, imprisoned for not less than twenty-five years nor more than fifty years, or both. (Amended by Acts 1980, No. 708, § 1; Acts 2012, No. 446, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 446 added the (A) and (B) designations; and added (B)(2) and (B)(3).

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 15:603.

Municipal Law. — Criminal law > soliciting for prostitutes. Baton Rouge Code of Ordinance § 13:83.

Soliciting for immoral purposes. Shreveport Code of Ordinance § 50-122.

Soliciting for prostitution. New Orleans Code of Ordinance § 54-252.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Law. 46 La. L. Rev. 431 (January, 1986).

General Law Reviews. — Article — Part I: Is Obtaining an Arrestee’s DNA a Valid Special Needs Search Under the Fourth Amendment? What Should (and Will) the Supreme Court Do?. 34 J.L. Med. & Ethics 165 (2006).

INDEPENDENT ARTICLE: Is Obtaining an Arrestee’s DNA a Valid Special Needs Search Under the Fourth Amendment? What Should (and Will) the Supreme Court Do?. 33 J.L. Med. & Ethics 102 (Spring 2005).

§ 83.1. Inciting prostitution.

A. Inciting prostitution is the aiding, abetting, or assisting in an enterprise for profit in which:

(1) Customers are charged a fee for services which include prostitution, regardless of what portion of the fee is actually for the prostitution services,

(2) When the person knows or when a reasonable person in such a position should know that such aiding, abetting, or assisting is for prostitution, and

(3) When the proceeds or profits are to be in any way divided by the prostitute and the person aiding, abetting, or assisting the prostitute.

B. (1) Whoever commits the crime of inciting prostitution shall be fined not more than one thousand dollars or imprisoned for not more than one year, or both.

(2) Whoever commits the crime of inciting prostitution of persons under the age of eighteen years shall be fined not more than fifty thousand dollars, imprisoned for not less than fifteen years nor more than fifty years, or both.

(3) Whoever commits the crime of inciting prostitution of persons under the age of fourteen years shall be fined not more than seventy-five thousand dollars, imprisoned for not less than twenty-five years nor more than fifty years, or both. (Acts 1984, No. 580, § 1; Acts 2012, No. 446, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 446 added (B)(2) and (B)(3).

§ 83.2. Promoting prostitution.

A. Promoting prostitution is the knowing and willful control of, supervision of, or management of an enterprise for profit in which customers are charged a fee for services which include prostitution, regardless of what portion of the fee is actually for the prostitution services.

B. (1) Whoever commits the crime of promoting prostitution shall be fined not more than five thousand dollars or imprisoned with or without hard labor for not more than two years, or both.

(2) Whoever commits the crime of promoting prostitution of persons under the age of eighteen years shall be fined not more than fifty thousand dollars, imprisoned for not less than fifteen years nor more than fifty years, or both.

(3) Whoever commits the crime of promoting prostitution of persons under the age of fourteen years shall be fined not more than seventy-five thousand dollars, imprisoned for not less than twenty-five years nor more than fifty years, or both. (Acts 1984, No. 580, § 1; Acts 2012, No. 446, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 446 added (B)(2) and (B)(3).
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Sex Crimes

••• Prostitution

•••• General Overview. — Offenses of prostitution and attempted prostitution are not lesser and included offenses of promoting prostitution. State v. Serio, 641 So. 2d 604, 1994 La. App. LEXIS 2016 (July 1, 1994), writ denied by La. 94-2025, 648 So. 2d 388, 1994 La. LEXIS 3052 (La. Dec. 16, 1994), remanded by La. App. 95-338, 670 So. 2d 1273, 1996 La. App. LEXIS 363 (La.App. 5 Cir. Feb. 14, 1996).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — The Willfulness Requirement: A Chameleon in the Legal Arena. 60 La. L. Rev. 563 (Winter, 2000).

§ 83.3. Prostitution by massage.

A. Prostitution by massage is the erotic stimulation of the genital organs of another by any masseur, masseuse, or any other person, whether resulting in orgasm or not, by instrumental manipulation, touching with the hands, or other bodily contact exclusive of sexual intercourse or unnatural carnal copulation, when done for money.

B. As used in this Section, the terms:

(1) “Masseur” means a male who practices massage or physiotherapy, or both.

(2) “Masseuse” means a female who practices massage or physiotherapy, or both.

C. Whoever commits the crime of prostitution by massage shall be fined not more than five hundred dollars or imprisoned not more than six months, or both.

D. It shall be an affirmative defense to prosecution for a violation of this Section that, during the time of the alleged commission of the offense, the defendant was a victim of trafficking of children for sexual purposes as provided in R.S. 14:46.3(E). (Acts 1984, No. 580, § 1; Acts 2012, No. 446, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 446 added (D).

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 15:603.

Municipal Law. — Criminal law > prostitution by massage. Baton Rouge Code of Ordinance § 13:83.3.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — ARTICLE — PART I: Is Obtaining an Arrestee’s DNA a Valid Special Needs Search Under the Fourth Amendment? What Should (and Will) the Supreme Court Do?. 34 J.L. Med. & Ethics 165 (2006).

§ 83.4. Massage; sexual conduct prohibited.

A. It shall be unlawful for any masseur, masseuse, or any other person, while in a massage parlor or any other enterprise used as a massage parlor, by stimulation in an erotic manner, to:

(1) Expose, touch, caress, or fondle the genitals, anus, or pubic hairs of any person or the nipples of the female breast; or

(2) To perform any acts of sadomasochistic abuse, flagellation, or torture in the context of sexual conduct.

B. Whoever violates this Section shall be fined not more than five hundred dollars or imprisoned for not more than six months, or both.

C. It shall be an affirmative defense to prosecution for a violation of this Section that, during the time of the alleged commission of the offense, the defendant was a victim of trafficking of children for sexual purposes as provided in R.S. 14:46.3(E). (Acts 1984, No. 580, § 1; Acts 2012, No. 446, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 446 added (C).

CROSS REFERENCES

Municipal Law. — Criminal law > massage; sexual conduct prohibited. Baton Rouge Code of Ordinance § 13:83.4.

§ 84. Pandering.

A. Pandering is any of the following intentional acts:

(1) Enticing, placing, persuading, encouraging, or causing the entrance of any person into the practice of prostitution, either by force, threats, promises, or by any other device or scheme.

(2) Maintaining a place where prostitution is habitually practiced.

(3) Detaining any person in any place of prostitution by force, threats, promises, or by any other device or scheme.

(4) Receiving or accepting by a person as a substantial part of support or maintenance anything of value which is known to be from the earnings of any person engaged in prostitution.

(5) Consenting, on the part of any parent or tutor of any person, to the person’s entrance or detention in the practice of prostitution.

(6) Transporting any person from one place to another for the purpose of promoting the practice of prostitution.

B. (1) Whoever commits the crime of pandering shall be fined not more than five thousand dollars, imprisoned with or without hard labor for not more than five years, or both.

(2) Whoever commits the crime of pandering involving the prostitution of persons under the age of eighteen years shall be fined not more than fifty thousand dollars, imprisoned for not less than fifteen years nor more than fifty years, or both.

(3) Whoever commits the crime of pandering involving the prostitution of persons under the age of fourteen years shall be fined not more than seventy-five thousand dollars, imprisoned for not less than twenty-five years nor more than fifty years, or both. (Amended by Acts 1978, No. 219, § 1; Acts 1980, No. 708, § 1; Acts 2012, No. 446, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 446 added the (A) and (B) designations; substituted “any of the following intentional acts” for “intentional” in the introductory language of present (A); added (B)(2) and (B)(3); and made stylistic changes.

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 15:541.

Definitions, see La. R.S. 15:1352.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Sex Crimes

••• Prostitution

•••• General Overview. — Where defendant transported his wife to promote her prostitution activities, carried records consistent with a prostitution operation, and arranged for the wife’s activity through an escort service, the evidence was sufficient to support defendant’s conviction of pandering and to exclude every reasonable hypothesis that defendant was engaged in legitimate activity. State v. Shaffer, 529 So. 2d 98, 1988 La. App. LEXIS 1496 (July 12, 1988).

Trial court erred in sentencing defendant as a second offender to 10 years at hard labor with no parole or good time eligibility for his pandering conviction; pursuant to La. Rev. Stat. Ann. § 15:574.4(A)(1), defendant was eligible for parole consideration upon serving one-half of the sentence imposed. State v. Shaffer, 529 So. 2d 98, 1988 La. App. LEXIS 1496 (July 12, 1988).

Evidence by two witnesses that defendant, in the presence of his partner, offered an undercover agent a position as a prostitute, with the provision that the agent give defendant an initial fee and turn over all agency fees as well as a percentage of some of her earnings, was sufficient to sustain defendant’s conviction for pandering under La. Rev. Stat. Ann. § 14:84(1). State v. Tuscano, 492 So. 2d 67, 1986 La. App. LEXIS 7308 (June 20, 1986), remanded by 494 So. 2d 1165, 1986 La. LEXIS 7463 (La. 1986).

Where La. Rev. Stat. Ann. § 14:84(4) failed to adequately define the standard by which defendant would be held to and where it failed to adequately give defendant notice of the prohibited conduct, the trial court properly quashed the indictment. State v. Liuzza, 457 So. 2d 664, 1984 La. LEXIS 9911 (Oct. 15, 1984).

Evidence of one episode in which defendant accepted money from an undercover policeman for arranging a prostitution “date” was insufficient to support a conviction for pandering, because the State was unable to prove that defendant derived his support and maintenance from the earnings of a prostitute. State v. Arnold, 351 So. 2d 442, 1977 La. LEXIS 6633 (Oct. 10, 1977).

Words “as support or maintenance” in La. Rev. Stat. Ann. § 14:84(4) require the state, at a minimum, to introduce some evidence which establishes, or from which it can be inferred, that the defendant received the earnings of a prostitute with the intention of using them as support or maintenance. State v. Arnold, 351 So. 2d 442, 1977 La. LEXIS 6633 (Oct. 10, 1977).

Defendant was sufficiently informed about the charges against him because the indictment tracked the language of the pandering statute, La. Rev. Stat. Ann. § 14:84. State v. Ford, 349 So. 2d 300, 1977 La. LEXIS 4919 (June 20, 1977).

Defendant’s conviction for pandering under La. Rev. Stat. Ann. § 14:84(4) was reversed where there was no evidence that money paid by an undercover officer for a “date” on the street was used for maintenance and support of defendant. State v. Arnold, 351 So. 2d 442, 1977 La. LEXIS 5136 (June 20, 1977).

Because pandering required proof of more than one act of prostitution to show that it was “habitually practiced,” the testimony relating to the sexual acts performed at defendant’s massage parlor on dates other than the one charged in the bill of information was admissible as part of the crime charged. State v. Gordon, 336 So. 2d 793, 1976 La. LEXIS 4320 (June 21, 1976).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Local ordinances and La. R.S. 107 (1), (7) and (8), which allow prosecution of vagrancy, are not legally enforceable because these laws attempt to punish a status rather than an action., OPINION NUMBER 92-433, La. Atty. Gen. Op. No. 1992-433; 1992 La. AG LEXIS 325.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Law. 46 La. L. Rev. 431 (January, 1986).

§ 85. Letting premises for prostitution.

A. Letting premises for prostitution is the granting of the right of use or the leasing of any premises, knowing that they are to be used for the practice of prostitution, or allowing the continued use of the premises with such knowledge.

B. (1) Whoever commits the crime of letting premises for prostitution shall be fined not more than five hundred dollars, imprisoned for not more than six months, or both.

(2) Whoever commits the crime of letting premises for prostitution of persons under the age of eighteen years shall be fined not more than fifty thousand dollars, imprisoned for not less than fifteen years nor more than fifty years, or both.

(3) Whoever commits the crime of letting premises for prostitution of persons under the age of fourteen years shall be fined not more than seventy-five thousand dollars, imprisoned for not less than twenty-five years nor more than fifty years, or both. (Acts 2012, No. 446, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 446 added the (A) and (B) designations; added (B)(2) and (B)(3); and made a stylistic change.

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 15:603.

Municipal Law. — Criminal law > letting premises for prostitution. Baton Rouge Code of Ordinance § 13:85.

Letting premises for prostitution. Shreveport Code of Ordinance § 50-117.

TREATISES AND LAW REVIEWS

General Law Reviews. — Article — Part I: Is Obtaining an Arrestee’s DNA a Valid Special Needs Search Under the Fourth Amendment? What Should (and Will) the Supreme Court Do?. 34 J.L. Med. & Ethics 165 (2006).

INDEPENDENT ARTICLE: Is Obtaining an Arrestee’s DNA a Valid Special Needs Search Under the Fourth Amendment? What Should (and Will) the Supreme Court Do?. 33 J.L. Med. & Ethics 102 (Spring 2005).

§ 85.1. [Repealed.]

Repealed by Acts 2008, No. 220, § 13, effective June 14, 2008. This section was derived from Acts 1960, No. 200, § 1.

§ 86. Enticing persons into prostitution.

A. Enticing persons into prostitution is committed when any person over the age of seventeen entices, places, persuades, encourages, or causes the entrance of any other person under the age of twenty-one into the practice of prostitution, either by force, threats, promises, or by any other device or scheme. Lack of knowledge of the other person’s age shall not be a defense.

B. (1) (a) Whoever commits the crime of enticing persons into prostitution shall be imprisoned, with or without hard labor, for not less than two years nor more than ten years.

(b) Whoever commits the crime of enticing persons into prostitution when the person being enticed into prostitution is under the age of eighteen years shall be fined not more than fifty thousand dollars, imprisoned for not less than fifteen years nor more than fifty years, or both.

(c) Whoever commits the crime of enticing persons into prostitution when the person being enticed into prostitution is under the age of fourteen years shall be fined not more than seventy-five thousand dollars, imprisoned for not less than twenty-five years nor more than fifty years, or both.

(2) In addition, the court shall order that the personal property used in the commission of the offense shall be seized and impounded, and after conviction, sold at public sale or public auction by the district attorney in accordance with R.S. 15:539.1.

(3) The personal property made subject to seizure and sale pursuant to Paragraph (2) of this Subsection may include, but shall not be limited to, electronic communication devices, computers, computer related equipment, motor vehicles, photographic equipment used to record or create still or moving visual images of the victim that are recorded on paper, film, video tape, disc, or any other type of digital recording media.

C. It shall not be a defense to prosecution for a violation of this Section that the person being enticed is actually a law enforcement officer or peace officer acting in his official capacity. (Amended by Acts 1978, No. 434, § 1; Acts 2010, No. 763, § 1, eff. Aug. 15, 2010; Acts 2012, No. 446, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 446 added (B)(1)(b), (B)(1)(c), and (C).

2010 Amendments. — The 2010 amendment by No. 763 added the (A) and (B)(1) designations; and added (B)(2) and (B)(3).

CROSS REFERENCES

Louisiana Law. — Forfeited property related to certain sex crimes; exempt property; allocation of forfeited property, see La. R.S. 15:539.1.

Definitions, see La. R.S. 15:541.

Provision of information to protect children, see La. R.S. 15:587.1.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Sex Crimes

••• Prostitution

•••• General Overview. — Adult defendants convicted of enticing minor females into prostitution had no standing to challenge La. Rev. Stat. Ann. § 14:86 for containing an allegedly unconstitutional sex-based classification by omitting males as victims where defendants had no relationship to minor males except as potential panderers and where the law had changed under 1978 La. Acts 434 to include minor males, so failure to allow defendants to assert the equal protection rights of this class would not result in any harm. State v. Hollins, 375 So. 2d 922, 1979 La. LEXIS 6665 (June 25, 1979).

Defendants were not entitled to a new trial for their convictions for enticing minors into prostitution, in violation of La. Rev. Stat. Ann. § 14:86, because the evidence showed that defendants were over the age of 17, that they asked two minor girls to come work for them in a bar, that the girls engaged in acts of prostitution, and that they shared the proceeds with defendants. State v. Copling, 242 LA. 199, 135 So. 2d 271, 1961 La. LEXIS 628 (Dec. 11, 1961).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Louisiana Constitution Law. 46 La. L. Rev. 535 (January, 1986).

3. ABORTION.

§ 87. Abortion.

A. (1) Abortion is the performance of any of the following acts, with the specific intent of terminating a pregnancy:

(a) Administering or prescribing any drug, potion, medicine or any other substance to a female; or

(b) Using any instrument or external force whatsoever on a female.

(2) This Section shall not apply to the female who has an abortion.

B. It shall not be unlawful for a physician to perform any of the acts described in Subsection A of this Section if performed under the following circumstances:

(1) The physician terminates the pregnancy in order to preserve the life or health of the unborn child or to remove a stillborn child.

(2) The physician terminates a pregnancy for the express purpose of saving the life, preventing the permanent impairment of a life sustaining organ or organs, or to prevent a substantial risk of death of the mother.

(3) The physician terminates a pregnancy by performing a medical procedure necessary in reasonable medical judgment to prevent the death or substantial risk of death due to a physical condition, or to prevent the serious, permanent impairment of a life-sustaining organ of a pregnant woman.

C. As used in this Section, the following words and phrases are defined as follows:

(1) “Physician” means any person licensed to practice medicine in this state.

(2) “Unborn child” means the unborn offspring of human beings from the moment of fertilization until birth.

D. (1) Whoever commits the crime of abortion shall be imprisoned at hard labor for not less than one nor more than ten years and shall be fined not less than ten thousand dollars nor more than one hundred thousand dollars.

(2) This penalty shall not apply to the female who has an abortion. (Amended by Acts 1964, No. 167; Acts 1991, No. 26, § 2; Acts 2006, No. 467, § 2, eff. Aug. 15, 2006.)

2006 Amendments. — Acts 2006, No. 467, § 2, effective August 15, 2006, rewrote the section.

Quoted Statutory Material. — Acts 2006, No. 467, § 3, states that “The provisions of this Act are severable. If any provision, item, sentence, or word of this Act, or application thereof, is held invalid, such invalidity shall not effect other provisions, items, sentences, or words of this Act which are to be given effect without the invalid provision, item, sentence, or word of the Act.”

CROSS REFERENCES

Louisiana Law. — Abortion; prohibition, see La. R.S. 40:1299.30.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Homicide

••• Criminal Abortion

•••• General Overview. — Supreme court affirmed defendant’s conviction for performing an abortion with a tube known as a French catheter; trial court properly allowed paper from defendant’s office to show source of instructions to victim. State v. Shirley, 256 LA. 665, 237 So. 2d 676, 1970 La. LEXIS 3526 (June 29, 1970), writ of certiorari denied by 401 U.S. 926, 91 S. Ct. 891, 27 L. Ed. 2d 829, 1971 U.S. LEXIS 3293 (1971).

Previous amendment of La. Rev. Stat. Ann. § 14:87 to provide that the crime of abortion is committed by the performing of certain acts “with the intent of procuring premature delivery” did not change the abortion statute; substitution of the word “intent” for “purpose” did not change the statute, as the two words are virtually synonymous. State v. Sharp, 248 LA. 865, 182 So. 2d 517, 1966 La. LEXIS 2399 (Jan. 17, 1966), writ of certiorari denied by 385 U.S. 818, 87 S. Ct. 41, 17 L. Ed. 2d 57, 1966 U.S. LEXIS 632 (1966).

Although the stage of development of the child was not an essential element of the offense of abortion under La. Rev. Stat. Ann. § 14:87, where the indictment charged defendant with aborting an embryo, and the evidence showed that a fetus was aborted, the trial court was required to permit amendment of the indictment to conform to the proof and grant a continuance in accordance with former La. Rev. Stat. Ann. §§ 15:364 and 15:253. State v. Dore, 227 LA. 282, 79 So. 2d 309, 1955 La. LEXIS 1242 (Feb. 14, 1955).

EVIDENCE

• Relevance

•• Prior Acts, Crimes & Wrongs. — Trial court did not err in allowing evidence of other similar acts by defendant in her trial for providing illegal abortions because such evidence went to the issue of intent which was a necessary element of the offense. State v. Pailet, 246 LA. 483, 165 So. 2d 294, 1964 La. LEXIS 2589 (June 8, 1964).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 28:2(2), OPINION NUMBER 82-1018, La. Atty. Gen. Op. No. 1982-1018; 1982 La. AG LEXIS 138.

Term “pregnancy” is not defined in R.S. 14:87 but shall be given its customary meaning. R.S. 14:87 does not apply to the prescription, administration and use of the oral contraceptive pill, the intrauterine device (IUD) and the morning after pill. Regarding in vitro fertilization, criminal sanctions of R.S. 14:87 do not apply until after the successful implantation of a fertilized ovum., OPINION No. 91-419, La. Atty. Gen. Op. No. 1991-419; 1991 La. AG LEXIS 334.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Family Law Symposium: The Constitutionality of Louisiana’s Anti-Abortion Statutes After Webster v. Reproductive Health Services. 50 La. L. Rev. 1089 (May, 1990).

Article: Louisiana Constitutional Law. 52 La. L. Rev. 575 (January, 1992).

Article/Essay: The Ethics and Politics of Legislative Drafting. 70 Tul. L. Rev. 2437 (June, 1996).

Note: Constitutional Law—Abortion—State Statute Prohibitin Abortion Except to Save Life of Mother Unconstitutional. 47 Tul. L. Rev. 1159 (June, 1973).

§ 87.1. Killing a child during delivery.

Killing a child during delivery is the intentional destruction, during parturition of the mother, of the vitality or life of a child in a state of being born and before actual birth, which child would otherwise have been born alive; provided, however, that the crime of killing a child during delivery shall not be construed to include any case in which the death of a child results from the use by a physician of a procedure during delivery which is necessary to save the life of the child or of the mother and is used for the express purpose of and with the specific intent of saving the life of the child or of the mother.

Whoever commits the crime of killing a child during delivery shall be imprisoned at hard labor in the penitentiary for life. (Added by Acts 1973, No. 74, § 1.)

§ 87.2. Human experimentation.

Human experimentation is the use of any live born human being, without consent of that live born human being, as hereinafter defined, for any scientific or laboratory research or any other kind of experimentation or study except to protect or preserve the life and health of said live born human being, or the conduct, on a human embryo or fetus in utero, of any experimentation or study except to preserve the life or to improve the health of said human embryo or fetus.

A human being is live born, or there is a live birth, whenever there is the complete expulsion or extraction from its mother of a human embryo or fetus, irrespective of the duration of pregnancy, which after such separation, breathes or shows any other evidence of life such as beating of the heart, pulsation of the umbilical cord, or movement of voluntary muscles, whether or not the umbilical cord has been cut or the placenta is attached.

Whoever commits the crime of human experimentation shall be imprisoned at hard labor for not less than five nor more than twenty years, or fined not more than ten thousand dollars, or both. (Added by Acts 1973, No. 77, § 1.)

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Symposium: Family Law: Alternative Means of Reproduction: Virgin Territory for Legislation. 44 La. L. Rev. 1641 (July, 1984).

§ 87.3. [Blank.]

§ 87.4. Abortion advertising.

Abortion advertising is the placing or carrying of any advertisement of abortion services by the publicizing of the availability of abortion services.

Whoever commits the crime of abortion advertising shall be imprisoned, with or without hard labor, for not more than one year or fined not more than five thousand dollars, or both. (Added by Acts 1973, No. 76, § 1.)

§ 87.5. Intentional failure to sustain life and health of aborted viable infant.

The intentional failure to sustain the life and health of an aborted viable infant shall be a crime. The intentional failure to sustain the life and health of an aborted viable infant is the intentional failure, by any physician or person performing or inducing an abortion, to exercise that degree of professional care and diligence, and to perform such measures as constitute good medical practice, necessary to sustain the life and health of an aborted viable infant, when the death of the infant results. For purposes of this Section, “viable” means that stage of fetal development when the life of the unborn child may be continued indefinitely outside the womb by natural or artificial life-supporting systems. Any person who commits the crime of intentional failure to sustain the life and health of an aborted viable infant shall be imprisoned at hard labor for not more than twenty-one years. (Added by Acts 1977, No. 406, § 1.)

§ 88. Distribution of abortifacients.

Distribution of abortifacients is the intentional:

(1) Distribution or advertisement for distribution of any drug, potion, instrument, or article for the purpose of procuring an abortion; or

(2) Publication of any advertisement or account of any secret drug or nostrum purporting to be exclusively for the use of females, for preventing conception or producing abortion or miscarriage.

Whoever commits the crime of distribution of abortifacients shall be fined not more than five hundred dollars, or imprisoned for not more than six months, or both.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: Constitutional Law—Abortion—State Statute Prohibitin Abortion Except to Save Life of Mother Unconstitutional. 47 Tul. L. Rev. 1159 (June, 1973).

4. CRIME AGAINST NATURE.

§ 89. Crime against nature.

A. Crime against nature is the unnatural carnal copulation by a human being with another of the same sex or opposite sex or with an animal, except that anal sexual intercourse between two human beings shall not be deemed as a crime against nature when done under any of the circumstances described in R.S. 14:41, 14:42, 14:42.1 or 14:43. Emission is not necessary; and, when committed by a human being with another, the use of the genital organ of one of the offenders of whatever sex is sufficient to constitute the crime.

B. (1) Whoever violates the provisions of this Section shall be fined not more than two thousand dollars, imprisoned, with or without hard labor, for not more than five years, or both.

(2) Whoever violates the provisions of this Section with a person under the age of eighteen years shall be fined not more than fifty thousand dollars, imprisoned for not less than fifteen years nor more than fifty years, or both.

(3) Whoever violates the provisions of this Section with a person under the age of fourteen years shall be fined not more than seventy-five thousand dollars, imprisoned for not less than twenty-five years nor more than fifty years, or both.

C. It shall be an affirmative defense to prosecution for a violation of this Section that, during the time of the alleged commission of the offense, the defendant was a victim of trafficking of children for sexual purposes as provided in R.S. 14:46.3(E). (Amended by Acts 1975, No. 612, § 1; Acts 1982, No. 703, § 1; Acts 2010, No. 882, § 1, eff. Aug. 15, 2010; Acts 2012, No. 446, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 446 added (B)(2), (B)(3), and (C); and made a stylistic change.

2010 Amendments. — The 2010 amendment by No. 882 deleted the (A)(1) designation; deleted (A)(2); and made a related change.

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 9:362.

Definitions, see La. R.S. 15:536.

Sentencing of sexual offenders; serial sexual offenders, see La. R.S. 15:537.

Definitions, see La. R.S. 15:541.

Notification of sex offenders and child predators, see La. R.S. 15:542.1.

Written notification by the courts; form to be used, see La. R.S. 15:543.1.

Diminution of sentence for good behavior, see La. R.S. 15:571.3.

Provision of information to protect children, see La. R.S. 15:587.1.

Refusal to hire or contract; termination of employment; exemption; appeal procedure; waiver, see La. R.S. 40:1300.53.

Basic rights for victim and witness, see La. R.S. 46:1844.

Time limitation for certain sex offenses, see La. C.Cr.P. Art. 571.1.
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CONSTITUTIONAL LAW

• The Judiciary

•• Case or Controversy

••• Constitutionality of Legislation

•••• General Overview. — Defendant’s conviction of a crime against nature in violation of La. Rev. Stat. Ann. § 14:89(A)(1) was reversed on appeal where the court found that the statute criminalized private, non-commercial sexual activity between consenting adults in violation of the right to privacy expressly guaranteed by La. Const. art. I, § 5. State v. Smith, 729 So. 2d 648, 1999 La. App. LEXIS 356 (Feb. 9, 1999), vacated by, remanded by La. 99-0606, 766 So. 2d 501, 2000 La. LEXIS 1911 (La. July 6, 2000), Reversal noted in Schmidt v. Hubert, 2008 U.S. Dist. LEXIS 110655 (W.D. La. Aug. 20, 2008).

• Bill of Rights

•• Fundamental Freedoms

••• Judicial & Legislative Restraints

•••• Overbreadth & Vagueness. — La. Rev. Stat. Ann. § 14:89(A)(2) is not unconstitutionally vague. State v. Dabney, 772 So. 2d 247, 2000 La. App. LEXIS 2660 (Oct. 31, 2000).

La. Rev. Stat. Ann. § 14:89(A) was not unconstitutionally vague in violation of La. Const. arts. I, § 2 and § 13 because it described the unlawful conduct with sufficient particularity and clarity that ordinary persons of reasonable intelligence were capable of discerning its meaning and conforming their conduct thereto. State v. Smith, 729 So. 2d 648, 1999 La. App. LEXIS 356 (Feb. 9, 1999), vacated by, remanded by La. 99-0606, 766 So. 2d 501, 2000 La. LEXIS 1911 (La. July 6, 2000), Reversal noted in Schmidt v. Hubert, 2008 U.S. Dist. LEXIS 110655 (W.D. La. Aug. 20, 2008).

Because the court determined the term solicitation was not ambiguous because its meaning was fixed, definite, and discernible by ordinary men of reasonable intelligence, the use of the term in La. Rev. Stat. Ann. § 14:89(A)(2) was not unconstitutionally vague. State v. Woljar, 477 So. 2d 80, 1985 La. LEXIS 9758 (Oct. 21, 1985).

•• Fundamental Rights

••• Criminal Process

•••• Cruel & Unusual Punishment. — Defendant’s sentence of five years at hard labor following her conviction for committing a crime against nature by soliciting unnatural carnal copulation for compensation in violation of La. Rev. Stat. Ann. § 14:89(A)(2) was not excessive and did not violate La. Const. art. I, § 20 because defendant knew that she was HIV positive at the time she committed the offense and she was already on probation for a prior conviction for solicitation for oral sex. State v. Richmond, 708 So. 2d 1272, 1998 La. App. LEXIS 583 (Mar. 25, 1998).

• Substantive Due Process

•• Privacy

••• General Overview. — La. Rev. Stat. Ann. § 14:89 is not unconstitutional, as appellate court had already held that if a constitutional right to engage in oral and anal sex existed, it would misconstrue the Louisiana Constitution and violate the fundamental principle of separation of powers. La. Electorate of Gays & Lesbians, Inc. v. State, 812 So. 2d 626, 2002 La. LEXIS 726 (Mar. 28, 2002).

• Equal Protection

•• Scope of Protection. — Discriminatory purpose by the lawmaking body was not proven and no evidence was introduced that the entire legislative body enacted the statutes, La. Rev. Stat. Ann. §§ 14:89, 12:1041, 15:535, 15:536, 15:538, 15:540, 15:542, 15:542.1, 15:543, 15:544, 15:545, and 15:549, for the purpose of discriminating against gay men and lesbians; thus, the statutes were not unconstitutional on equal protection grounds. La. Electorate of Gays & Lesbians, Inc. v. State, 833 So. 2d 1016, 2002 La. App. LEXIS 3689 (Nov. 20, 2002).

A motion to quash an information charging defendant of solicitation to engage in oral sex was improperly granted because the legislature was entitled to deem one form of conduct more offensive to the public’s morals than another, and to punish that conduct more severely. State v. Baxley, 656 So. 2d 973, 1995 La. LEXIS 1441 (May 22, 1995).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Inchoate Crimes

••• Attempt

•••• General Overview. — Trial judge did not err in convicting defendant of the lesser included offense of attempted crime against nature, La. Rev. Stat. Ann. § 14:27, where she actually solicited an officer to commit crime against nature, La. Rev. Stat. Ann. § 14:89(A)(2), by agreeing to perform oral sex for $20. State v. Little, 814 So. 2d 547, 2002 La. LEXIS 970 (Mar. 28, 2002).

An act furthering a crime against nature was required before the trial court could have found defendant guilty of attempted crime against nature under La. Rev. Stat. Ann. § 14:89(A)(1); thus, his conviction and sentence were vacated and the case remanded for a new trial. State v. Kelly, 814 So. 2d 608, 2002 La. App. LEXIS 1372 (Mar. 20, 2002), remanded by La. 2002-1045, 829 So. 2d 1035, 2002 La. LEXIS 3476 (La. Nov. 22, 2002).

••• Solicitation

•••• General Overview. — Because the record did not reflect, as required by La. Code Crim. Proc. Ann. art. 894.1, that the district court referred to the sentencing guidelines when sentencing defendant for solicitation of crimes against nature as a second offender, in violation of La. Rev. Stat. Ann. § 14:89(2) and La. Rev. Stat. Ann. § 15:529.1, and because the 40-month sentence imposed grossly deviated from the recommended sentence under the sentencing guidelines, the sentence was reversed an remanded. State v. Krogh, 630 So. 2d 284, 1993 La. App. LEXIS 3907 (Dec. 16, 1993).

Because the state legislature had authority to enact legislation to protect the health, safety and welfare of its citizens and the authority to enact any law which was not prohibited by the state or federal constitutions, its raising of solicitation to the same status as unnatural carnal copulation was not unconstitutional, and the trial court’s determination that the statute was unconstitutional was in error and its grant of the defendant’s motion to quash the bill of information charging the defendant with violating La. Rev. Stat. Ann. § 14:89(A)(2) was reversed and the case was remanded. State v. Woljar, 477 So. 2d 80, 1985 La. LEXIS 9758 (Oct. 21, 1985).

A man who solicited oral sex for compensation from an undercover district attorney was improperly convicted of committing a crime against nature, a violation of La. Rev. Stat. Ann. § 14:89(a)(2), because he was denied an opportunity to present expert testimony as to whether oral sex between man and woman, as opposed to between homosexuals, was unnatural; the court ruled that defendant was deprived of his right to present a defense when he was denied the chance to present testimony that was both relevant and material. State v. Pruitt, 449 So. 2d 154, 1984 La. App. LEXIS 8635 (Apr. 6, 1984), writ of certiorari denied by 450 So. 2d 1309, 1984 La. LEXIS 9160 (La. 1984), limited by State v. Spitz, La. App. 93-2070, 650 So. 2d 271, 1994 La. App. LEXIS 3642 (La.App. 1 Cir. Dec. 22, 1994).

•• Miscellaneous Offenses

••• Illegal Consensual Relations

•••• General Overview. — After considering the evidence and law, the appellate court found no error in the trial judge’s ruling that there was insufficient evidence to hold that La. Rev. Stat. Ann. § 14:89(A)(1) provides for cruel, unusual, and excessive punishment. La. Electorate of Gays & Lesbians, Inc. v. State, 833 So. 2d 1016, 2002 La. App. LEXIS 3689 (Nov. 20, 2002).

•• Sex Crimes

••• General Overview. — La. Rev. Stat. Ann. § 14:89 is not unconstitutional, as appellate court had already held that if a constitutional right to engage in oral and anal sex existed, it would misconstrue the Louisiana Constitution and violate the fundamental principle of separation of powers. La. Electorate of Gays & Lesbians, Inc. v. State, 812 So. 2d 626, 2002 La. LEXIS 726 (Mar. 28, 2002).

Defendants’ sentences, imposed upon convictions for aggravated kidnapping, armed robbery, aggravated rape, and aggravated crime against nature, were not constitutionally excessive or a manifest abuse of the trial court’s discretion; although under La. Code Crim. Proc. Ann. art. 883, there was a presumption in favor of concurrent sentences, consecutive sentences were properly imposed based on the serious nature of the offenses, defendants’ need for treatment, and the fact that the victim was pregnant. State v. Hester, 746 So. 2d 95, 1999 La. App. LEXIS 2649 (Sept. 28, 1999), writ denied by La. 1999-3217, 760 So. 2d 342, 2000 La. LEXIS 1207 (La. Apr. 20, 2000).

Maximum sentence of ten years’ imprisonment at hard labor for a crime against nature in violation of La. Rev. Stat. Ann. § 14:89, as a third felony offender was not excessive in light of the evidence of defendant’s previous convictions and the fact that defendant committed the offense after she knew that she was HIV positive. State v. Richmond, 734 So. 2d 33, 1999 La. App. LEXIS 554 (Mar. 10, 1999).

Defendant’s conviction of a crime against nature in violation of La. Rev. Stat. Ann. § 14:89(A)(1) was reversed on appeal where the court found that the statute criminalized private, non-commercial sexual activity between consenting adults in violation of the right to privacy expressly guaranteed by La. Const. art. I, § 5. State v. Smith, 729 So. 2d 648, 1999 La. App. LEXIS 356 (Feb. 9, 1999), vacated by, remanded by La. 99-0606, 766 So. 2d 501, 2000 La. LEXIS 1911 (La. July 6, 2000), Reversal noted in Schmidt v. Hubert, 2008 U.S. Dist. LEXIS 110655 (W.D. La. Aug. 20, 2008).

La. Rev. Stat. Ann. § 14:89(A) was not unconstitutionally vague in violation of La. Const. arts. I, § 2 and § 13 because it described the unlawful conduct with sufficient particularity and clarity that ordinary persons of reasonable intelligence were capable of discerning its meaning and conforming their conduct thereto. State v. Smith, 729 So. 2d 648, 1999 La. App. LEXIS 356 (Feb. 9, 1999), vacated by, remanded by La. 99-0606, 766 So. 2d 501, 2000 La. LEXIS 1911 (La. July 6, 2000), Reversal noted in Schmidt v. Hubert, 2008 U.S. Dist. LEXIS 110655 (W.D. La. Aug. 20, 2008).

Because the record did not reflect, as required by La. Code Crim. Proc. Ann. art. 894.1, that the district court referred to the sentencing guidelines when sentencing defendant for solicitation of crimes against nature as a second offender, in violation of La. Rev. Stat. Ann. § 14:89(2) and La. Rev. Stat. Ann. § 15:529.1, and because the 40-month sentence imposed grossly deviated from the recommended sentence under the sentencing guidelines, the sentence was reversed an remanded. State v. Krogh, 630 So. 2d 284, 1993 La. App. LEXIS 3907 (Dec. 16, 1993).

Where police officers testified to witnessing oral copulation by and between both defendants, and the described acts showed the unnatural carnal copulation contemplated by La. Rev. Stat. Ann. § 14:89, defendants were convicted for committing the crime against nature. State v. Young, 249 LA. 1053, 193 So. 2d 243, 1966 La. LEXIS 2172 (Nov. 7, 1966).

Defendant’s conviction for unnatural carnal copulation was proper where that phrase was not obscure, vague, nor indefinite; the words were of common usage and indicated the kind and character of conduct the legislature intended to prohibit. State v. Bonanno, 245 LA. 1117, 163 So. 2d 72, 1964 La. LEXIS 3075 (Mar. 30, 1964), appeal dismissed by 380 U.S. 126, 85 S. Ct. 807, 13 L. Ed. 2d 793, 1965 U.S. LEXIS 1740 (1965).

••• Obscenity

•••• General Overview. — Police officer’s observation of the defendant emerging from a peep-show booth after having seen a hand and mouth protrude from a hole in the wall was sufficient to support the defendant’s conviction for attempted crime against nature. State v. Gamble, 504 So. 2d 1100, 1987 La. App. LEXIS 9104 (Mar. 16, 1987).

A defendant was properly convicted of a felony, crime against nature, for soliciting fellatio from a female undercover police officer where the act could be deemed unnatural under La. Rev. Stat. Ann. § 14:89(A)(2). State v. Pruitt, 482 So. 2d 820, 1986 La. App. LEXIS 5889 (Jan. 15, 1986), writ of certiorari denied by 488 So. 2d 1018, 1986 La. LEXIS 6500 (La. 1986).

Penetration was not required for a violation of the crime against nature statute, La. Rev. Stat. Ann. § 14:89; rather, oral-genital copulation was sufficient to show a violation of the statute. State in Interest of Quatrevingt, 393 So. 2d 234, 1980 La. App. LEXIS 4931 (Nov. 10, 1980).

••• Prostitution

•••• General Overview. — Trial judge did not err in convicting defendant of the lesser included offense of attempted crime against nature, La. Rev. Stat. Ann. § 14:27, where she actually solicited an officer to commit crime against nature, La. Rev. Stat. Ann. § 14:89(A)(2), by agreeing to perform oral sex for twenty dollars. State v. Little, 814 So. 2d 547, 2002 La. LEXIS 970 (Mar. 28, 2002).

An act furthering a crime against nature was required before the trial court could have found defendant guilty of attempted crime against nature under La. Rev. Stat. Ann. § 14:89(A)(1); thus, his conviction and sentence were vacated and the case remanded for a new trial. State v. Kelly, 814 So. 2d 608, 2002 La. App. LEXIS 1372 (Mar. 20, 2002), remanded by La. 2002-1045, 829 So. 2d 1035, 2002 La. LEXIS 3476 (La. Nov. 22, 2002).

Maximum sentence for a violation of La. Rev. Stat. Ann. § 14:89(A)(2) was appropriate for defendant, who had been arrested for 19 separate offenses, including several convictions. State v. Moore, 797 So. 2d 756, 2001 La. App. LEXIS 2168 (Sept. 26, 2001).

Officer’s testimony that defendant offered to perform oral sex on him for fifty dollars was sufficient to support defendant’s conviction for solicitation for crime against nature. State v. Moore, 797 So. 2d 756, 2001 La. App. LEXIS 2168 (Sept. 26, 2001).

Defendant was properly charged with solicitation of a crime against nature under La. Rev. Stat. Ann. § 14:89(A)(2) where she propositioned a police officer offering to perform oral sex in exchange for money. State v. Morgan, 785 So. 2d 948, 2001 La. App. LEXIS 1180 (Mar. 28, 2001).

La. Rev. Stat. Ann. § 14:89(A)(2) is not unconstitutionally vague. State v. Dabney, 772 So. 2d 247, 2000 La. App. LEXIS 2660 (Oct. 31, 2000).

Defendant was properly found guilty of attempted solicitation for a crime against nature, pursuant to La. Rev. Stat. Ann. § 14:89(A)(2), where the undercover officer’s testimony that defendant offered to perform oral sex in exchange for twenty dollars was sufficient to support the conviction. State v. Bullock, 767 So. 2d 124, 2000 La. App. LEXIS 1514 (June 14, 2000), writ denied by La. 2000-2150, 794 So. 2d 781, 2001 La. LEXIS 2044 (La. June 22, 2001).

Evidence was sufficient to sustain defendant’s conviction for committing a crime against nature by soliciting unnatural carnal copulation for compensation in violation of La. Rev. Stat. Ann. § 14:89(A)(2) where it showed that defendant offered to perform oral sex on an undercover police officer in exchange for twenty dollars. State v. Richmond, 708 So. 2d 1272, 1998 La. App. LEXIS 583 (Mar. 25, 1998).

La. Rev. Stat. Ann. § 14:89(A)(2) does not require that money be exchanged in order for the crime of committing a crime against nature by soliciting carnal copulation for compensation to take place; a mere mention of the exchange of money by defendant is sufficient. State v. Richmond, 708 So. 2d 1272, 1998 La. App. LEXIS 583 (Mar. 25, 1998).

Defendant’s sentence of five years at hard labor following her conviction for committing a crime against nature by soliciting unnatural carnal copulation for compensation in violation of La. Rev. Stat. Ann. § 14:89(A)(2) was not excessive and did not violate La. Const. art. I, § 20 because defendant knew that she was HIV positive at the time she committed the offense and she was already on probation for a prior conviction for solicitation for oral sex. State v. Richmond, 708 So. 2d 1272, 1998 La. App. LEXIS 583 (Mar. 25, 1998).

Trial court’s failure to adequately comply with La. Code Crim. Proc. Ann. art. 894.1 by considering mitigating factors in addition to defendant’s rap sheet did not require a remand for resentencing because the three-year sentence of hard labor was in the mid-range of sentencing possibilities for the crime of solicitation with the intent to commit unnatural carnal copulation for compensation, a violation of La. Rev. Stat. Ann. § 14:89(A)(2), and was supported by defendant’s consistent and recurring criminal conduct and the fact that defendant was unlikely to respond favorably to probationary treatment. State v. Broussard, 527 So. 2d 577, 1988 La. App. LEXIS 1468 (June 22, 1988).

Dismissal of a prosecution for solicitation charges for prostitution and a crime against nature as violative of the First Amendment was reversed because the crime of solicitation was a valid restriction of conduct leading to commission of a crime. State v. Neal, 500 So. 2d 374, 1987 La. LEXIS 8262 (Jan. 12, 1987).

A defendant was properly convicted of a felony, crime against nature, for soliciting fellatio from a female undercover police officer where the act could be deemed unnatural under La. Rev. Stat. Ann. § 14:89(A)(2). State v. Pruitt, 482 So. 2d 820, 1986 La. App. LEXIS 5889 (Jan. 15, 1986), writ of certiorari denied by 488 So. 2d 1018, 1986 La. LEXIS 6500 (La. 1986).

Because the court determined the term solicitation was not ambiguous because its meaning was fixed, definite, and discernible by ordinary men of reasonable intelligence, the use of the term in La. Rev. Stat. Ann. § 14:89(A)(2) was not unconstitutionally vague. State v. Woljar, 477 So. 2d 80, 1985 La. LEXIS 9758 (Oct. 21, 1985).

Defendant’s testimony that he was the first to mention oral copulation and name a price was sufficient to support his conviction for a crime against nature. State v. Simmons, 455 So. 2d 1267, 1984 La. App. LEXIS 9512 (Aug. 31, 1984).

A man who solicited oral sex for compensation from an undercover district attorney was improperly convicted of committing a crime against nature, a violation of La. Rev. Stat. Ann. § 14:89(a)(2), because he was denied an opportunity to present expert testimony as to whether oral sex between man and woman, as opposed to between homosexuals, was unnatural; the court ruled that defendant was deprived of his right to present a defense when he was denied the chance to present testimony that was both relevant and material. State v. Pruitt, 449 So. 2d 154, 1984 La. App. LEXIS 8635 (Apr. 6, 1984), writ of certiorari denied by 450 So. 2d 1309, 1984 La. LEXIS 9160 (La. 1984), limited by State v. Spitz, La. App. 93-2070, 650 So. 2d 271, 1994 La. App. LEXIS 3642 (La.App. 1 Cir. Dec. 22, 1994).

••• Sexual Assault

•••• General Overview. — Trial court had not erred in attempting to sever the phrases in La. Rev. Stat. Ann. § 14:89(A)(1) and rewriting the statute so that the only part of § 14:89(A)(1) that remained was the portion prohibiting “unnatural carnal copulation” with an animal, because the prohibition against the human/human portion could be removed without affecting the validity or the intent of the human/animal prohibition. La. Electorate of Gays & Lesbians, Inc. v. Connick, 902 So. 2d 1090, 2005 La. App. LEXIS 1065 (Apr. 26, 2005), writ denied by La. 2005-1309, 916 So. 2d 1062, 2005 La. LEXIS 2677 (La. Dec. 9, 2005).

Where an organization had not named the Attorney general in their suit, the trial court had not erred in failing to declare La. Rev. Stat. Ann. § 12:1041 unconstitutional because it did not implicate the district attorney, and uncompensated sexual behavior between consenting adult humans under La. Rev. Stat. Ann. § 14:89(A)(1) was no longer proscribed; therefore, it was not unlawful. La. Electorate of Gays & Lesbians, Inc. v. Connick, 902 So. 2d 1090, 2005 La. App. LEXIS 1065 (Apr. 26, 2005), writ denied by La. 2005-1309, 916 So. 2d 1062, 2005 La. LEXIS 2677 (La. Dec. 9, 2005).

Evidence was sufficient to sustain defendant’s conviction of an aggravated crime against nature when a pediatric expert testified as to the physical trauma the child suffered, and the child never wavered in her statement and testimony, despite minor inconsistencies. State v. Simmons, 845 So. 2d 1249, 2003 La. App. LEXIS 1430 (Apr. 29, 2003).

Under La. Rev. Stat. Ann. § 14:89(A), a crime against nature is the unnatural carnal copulation by a human being with another of the same sex or opposite sex or with an animal, except that anal sexual intercourse between two human beings shall not be deemed as a crime against nature when done under any of the circumstances described in §§ 14:41, 14:42, 14:42.1 or 14:43. State v. Darbonne, 787 So. 2d 576, 2001 La. App. LEXIS 1430 (June 6, 2001), writ denied by La. 2002-0533, 836 So. 2d 64, 2003 La. LEXIS 354 (La. Jan. 31, 2003).

La. Rev. Stat. Ann. § 14:89 is neither unconstitutionally vague nor overbroad. State v. Smith, 766 So. 2d 501, 2000 La. LEXIS 1911 (July 6, 2000).

Nothing in La. Rev. Stat. Ann. § 14:89(A)(2) constitutes a violation of equal protection or an excessive punishment. State v. Smith, 766 So. 2d 501, 2000 La. LEXIS 1911 (July 6, 2000).

The sentencing provision applicable to La. Rev. Stat. Ann. § 14:89(A)(2) is not unconstitutionally excessive on its face, and it does not pose an equal protection violation. State v. Smith, 766 So. 2d 501, 2000 La. LEXIS 1911 (July 6, 2000).

Prosecutor’s reference to the fact that defendant was gay was not equivalent to a reference to his commission of a crime against nature in violation of La. Rev. Stat. Ann. § 14:89 because that statute proscribed certain acts and not the state of being gay. State v. Taylor, 663 So. 2d 336, 1995 La. App. LEXIS 2583 (Oct. 4, 1995).

Defendant was properly convicted of aggravated crime against nature, in violation of La. Rev. Stat. Ann. §§ 14:89 and 14:89.1, because the victim positively identified him at trial based on her face to face encounter with him and her identification of his floor tiles. State v. Bluain, 315 So. 2d 749, 1975 La. LEXIS 4854 (June 23, 1975).

• Double Jeopardy

•• Attachment Jeopardy. — In defendant’s conviction on charges of sexual battery, crime against nature, second degree kidnapping, simple robbery, and first degree robbery, defendant’s conviction for sexual battery and crime against nature did not violate the prohibition against double jeopardy under La. Const. art. I, § 15 because the same conduct did not support defendant’s conviction for second degree kidnapping under La. Rev. Stat. Ann. §§ 14:43.1(A)(1), (2), (B), 14:44.1, and 14:89. State v. Woodberry, 686 So. 2d 984, 1996 La. App. LEXIS 3146 (Dec. 27, 1996), writ of certiorari denied by La. 97-0277, 695 So. 2d 1351, 1997 La. LEXIS 2008 (La. June 20, 1997).

• Jury Instructions

•• Particular Instructions

••• Lesser Included Offenses. — Trial judge did not err in convicting defendant of the lesser included offense of attempted crime against nature, La. Rev. Stat. Ann. § 14:27, where she actually solicited an officer to commit crime against nature, La. Rev. Stat. Ann. § 14:89(A)(2), by agreeing to perform oral sex for $20. State v. Little, 814 So. 2d 547, 2002 La. LEXIS 970 (Mar. 28, 2002).

• Sentencing

•• Appeals

••• General Overview. — Trial court’s failure to adequately comply with La. Code Crim. Proc. Ann. art. 894.1 by considering mitigating factors in addition to defendant’s rap sheet did not require a remand for resentencing because the three-year sentence of hard labor was in the mid-range of sentencing possibilities for the crime of solicitation with the intent to commit unnatural carnal copulation for compensation, a violation of La. Rev. Stat. Ann. § 14:89(A)(2), and was supported by defendant’s consistent and recurring criminal conduct and the fact that defendant was unlikely to respond favorably to probationary treatment. State v. Broussard, 527 So. 2d 577, 1988 La. App. LEXIS 1468 (June 22, 1988).

•• Capital Punishment

••• Cruel & Unusual Punishment. — Maximum sentence of ten years’ imprisonment at hard labor for a crime against nature in violation of La. Rev. Stat. Ann. § 14:89, as a third felony offender was not excessive in light of the evidence of defendant’s previous convictions and the fact that defendant committed the offense after she knew that she was HIV positive. State v. Richmond, 734 So. 2d 33, 1999 La. App. LEXIS 554 (Mar. 10, 1999).

•• Consecutive Sentences. — Defendants’ sentences, imposed upon convictions for aggravated kidnapping, armed robbery, aggravated rape, and aggravated crime against nature, were not constitutionally excessive or a manifest abuse of the trial court’s discretion; although under La. Code Crim. Proc. Ann. art. 883, there was a presumption in favor of concurrent sentences, consecutive sentences were properly imposed based on the serious nature of the offenses, defendants’ need for treatment, and the fact that the victim was pregnant. State v. Hester, 746 So. 2d 95, 1999 La. App. LEXIS 2649 (Sept. 28, 1999), writ denied by La. 1999-3217, 760 So. 2d 342, 2000 La. LEXIS 1207 (La. Apr. 20, 2000).

•• Cruel & Unusual Punishment. — After considering the evidence and law, the appellate court found no error in the trial judge’s ruling that there was insufficient evidence to hold that La. Rev. Stat. Ann. § 14:89(A)(1) provides for cruel, unusual, and excessive punishment. La. Electorate of Gays & Lesbians, Inc. v. State, 833 So. 2d 1016, 2002 La. App. LEXIS 3689 (Nov. 20, 2002).

•• Imposition

••• Factors. — Evidence that 27-year-old defendant previously engaged in other sex crimes, had a juvenile record, committed his crime upon a 12-year-old boy, and had already been afforded leniency when he was allowed to plead guilty to violating La. Rev. Stat. Ann. § 14:89 after he was charged with an aggravated crime against nature, in violation of La. Rev. Stat. Ann. § 14:89.1, was sufficient to sustain the trial court’s judgment sentencing defendant to five years’ imprisonment, the maximum period of imprisonment allowed by law. State v. Goodman, 427 So. 2d 529, 1983 La. App. LEXIS 7704 (Feb. 3, 1983).

• Postconviction Proceedings

•• Sex Offenders

••• General Overview. — Where defendant was convicted of La. Rev. Stat. Ann. § 14:89, a sex offense under La. Rev. Stat. Ann. § 15:542, she was required to register as a sex offender, the trial judge did not provide defendant with written notification of the registration requirements therefore remand was warranted for failure to advise defendant of the registration requirements. State v. Stevenson, 778 So. 2d 1165, 2001 La. App. LEXIS 75 (Jan. 30, 2001).

• Appeals

•• Standards of Review

••• General Overview. — There was an error patent in the trial court’s failure to state that sentences were without the benefit of probation or suspension; however, because the error was in defendant’s favor, and the State did not raise the issue, the court did not correct the error. State v. Grubbs, 644 So. 2d 1105, 1994 La. App. LEXIS 2714 (Oct. 21, 1994), writ of certiorari denied by La. 94-2880, 654 So. 2d 323, 1995 La. LEXIS 1256 (La. May 5, 1995).
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§ 89.1. Aggravated crime against nature.

A. Aggravated crime against nature is crime against nature committed under any one or more of the following circumstances:

(1) When the victim resists the act to the utmost, but such resistance is overcome by force;

(2) When the victim is prevented from resisting the act by threats of great and immediate bodily harm accompanied by apparent power of execution;

(3) When the victim is prevented from resisting the act because the offender is armed with a dangerous weapon; or

(4) When through idiocy, imbecility, or any unsoundness of mind, either temporary or permanent, the victim is incapable of giving consent and the offender knew or should have known of such incapacity;

(5) When the victim is incapable of resisting or of understanding the nature of the act, by reason of stupor or abnormal condition of mind produced by a narcotic or anesthetic agent, administered by or with the privity of the offender; or when he has such incapacity, by reason of a stupor or abnormal condition of mind from any cause, and the offender knew or should have known of such incapacity; or

(6) When the victim is under the age of seventeen years and the offender is at least three years older than the victim.

B. Whoever commits the crime of aggravated crime against nature shall be imprisoned at hard labor for not less than three nor more than fifteen years, such prison sentence to be without benefit of suspension of sentence, probation or parole. (Added by Acts 1962, No. 60, § 1. Amended by Acts 1979, No. 125, § 1; Acts 1984, No. 683, § 1.)

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 9:362.

Administration of medroxyprogesterone acetate (MPA) to certain sex offenders, see La. R.S. 14:43.6.

Definitions, see La. R.S. 15:536.

Sentencing of sexual offenders; serial sexual offenders, see La. R.S. 15:537.

Definitions, see La. R.S. 15:541.

Registration of sex offenders and child predators, see La. R.S. 15:542.

Diminution of sentence for good behavior, see La. R.S. 15:571.3.

Provision of information to protect children, see La. R.S. 15:587.1.

Definitions, see La. R.S. 24:932.

Refusal to hire or contract; termination of employment; exemption; appeal procedure; waiver, see La. R.S. 40:1300.53.

Basic rights for victim and witness, see La. R.S. 46:1844.

Time limitation for certain sex offenses, see La. C.Cr.P. Art. 571.1.

Advice of rights at appearance to answer, see La. Ch.C. Art. 855.

Informing the child of sex offender registration and notification requirements; form, see La. Ch.C. Art. 884.1.
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• Procedural Considerations
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• Relevance

•• Prior Acts, Crimes & Wrongs

CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Scope of Protection. — Defendant’s plea of guilty to a crime against nature, where the charge lacked the essential element of penetration, did not constitute an intelligent admission that he committed the crimebecause he did not receive actual notice of the true nature of the crime. State ex rel. Halvorsen v. Blackburn, 388 So. 2d 806, 1980 La. LEXIS 8460 (Sept. 10, 1980).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Inchoate Crimes

••• Attempt

•••• General Overview. — Attempted aggravated crime against nature, with attempt defined in La. Rev. Stat. Ann. § 14:27, was a responsive verdict under La. Code Crim. Proc. Ann. art. 814 to the charge of aggravated crime against nature under La. Rev. Stat. Ann. § 14:89.1. State v. Credeur, 328 So. 2d 59, 1976 La. LEXIS 3770 (Feb. 23, 1976).

•• Miscellaneous Offenses

••• General Overview. — Defendant’s conviction for aggravated crime against nature was reversed because the bill of information failed to specify the circumstance by which the crime against nature became the more serious aggravated crime against nature pursuant to La. Rev. Stat. Ann. § 14:89.1. State v. Baker, 261 LA. 233, 259 So. 2d 306, 1972 La. LEXIS 4880 (Mar. 8, 1972).

•• Sex Crimes

••• General Overview. — A defendant’s conviction and sentence were affirmed where any rational trier of fact, viewing the evidence in the light most favorable to the state, could have found the essential elements of aggravated crime against nature, in violation of La. Rev. Stat. 14:89.1. State v. Tate, 506 So. 2d 546, 1987 La. App. LEXIS 8950 (Mar. 4, 1987).

La. Rev. Stat. Ann. § 14:89.1 did not violate the Louisiana Constitution. State v. McCoy, 337 So. 2d 192, 1976 La. LEXIS 5395 (Sept. 13, 1976).

••• Obscenity

•••• General Overview. — Defendant’s convictions for aggravated rape in violation of La. Rev. Stat. Ann. § 14:41, forcible rape in violation of La. Rev. Stat. Ann. § 14.42.1(A)(1), and aggravated crime against nature in violation of La. Rev. Stat. Ann. § 14:89.1(A)(6), were supported by sufficient evidence, as the jury believed the victim, not defendant. State v. Brauner, 782 So. 2d 52, 2001 La. App. LEXIS 558 (Feb. 21, 2001), writ denied by La. 2001-1260, 811 So. 2d 920, 2002 La. LEXIS 1131 (La. Mar. 22, 2002).

••• Sexual Assault

•••• General Overview. — Defendant’s convictions for second-degree kidnapping, attempted second-degree murder with respect to the first victim and aggravated crime against nature with respect to the second victim, were proper where, accepting the first victim’s testimony that defendant told her that he would kill her if she ran from him, and then fired multiple shots at her as she tried to escape, finally wounding her in the arm, it was entirely reasonable for the jurors to conclude defendant intended to make good on his threat to kill her; further, a rational trier of fact could have concluded that defendant’s conduct was not in self-defense. State v. Brown, 868 So. 2d 775, 2003 La. App. LEXIS 3721 (Dec. 31, 2003), writ of certiorari denied by La. 2004-0269, 876 So. 2d 76, 2004 La. LEXIS 1905 (La. June 4, 2004), writ denied by 17 So. 3d 953, 2009 La. LEXIS 2533 (La. 2009).

Trial court did not err in failing to grant defendant a new trial on newly discovered evidence where trial court did not think that testimony of defendant’s niece would have changed the verdict of the jury, finding defendant guilty of aggravated incest, a violation of La. Rev. Stat. Ann. § 14:78.1, and of attempted aggravated crime against nature, a violation of La. Rev. Stat. Ann. §§ 14:89.1 and 14:27, or that the new testimony would in any way have indicated that the events testified to by the victim did not occur; the court had heard all the evidence, and believed that the testimony was not new evidence that could not have been discovered prior to trial, considering the relationships of everyone involved in the instant matter. State v. Bolden, 852 So. 2d 1050, 2003 La. App. LEXIS 2225 (July 29, 2003), remanded by La. App. 04-1000, 901 So. 2d 445, 2005 La. App. LEXIS 499 (La.App. 5 Cir. Mar. 1, 2005).

Evidence was sufficient to have convicted defendant of aggravated incest and attempted aggravated crime against nature, where the victim testified that defendant sexually abused her when she was 13 years old, described several instances of abuse, and the jury found her testimony more credible than that of defendant who denied sexually abusing the victim. State v. Bolden, 852 So. 2d 1050, 2003 La. App. LEXIS 2225 (July 29, 2003), remanded by La. App. 04-1000, 901 So. 2d 445, 2005 La. App. LEXIS 499 (La.App. 5 Cir. Mar. 1, 2005).

Where defendant argued that the trial court erred in failing to grant a continuance after the State added a charge to the bill of information, defendant has failed to show how he was prejudiced by the State’s amending of the bill of information and adding of a charge of attempted aggravated crime against nature where a videotape of the victim’s statement was made available by July 5, 2001, although defense counsel did not view it at that time and the videotape clearly showed a basis for the additional charge, in that the victim stated that defendant tried to force her to put her mouth on his penis. Thus, defendant had notice of the evidence the State intended to introduce at trial and adequate time to prepare a defense. State v. Bolden, 852 So. 2d 1050, 2003 La. App. LEXIS 2225 (July 29, 2003), remanded by La. App. 04-1000, 901 So. 2d 445, 2005 La. App. LEXIS 499 (La.App. 5 Cir. Mar. 1, 2005).

Defendant’s convictions for aggravated crime against nature, and sexual battery upon a 12-year old child, were alleged to have occurred within the same time frame, thus, it appeared there was a “presumption” of concurrent sentences under La. Code Crim. Proc. Ann. art. 883; the trial judge, however, exercised the sentencing discretion afforded by art. 883, and properly imposed consecutive sentences, since several factors under La. Code Crim. Proc. Ann. art. 894.1 were met. State v. Smith, 839 So. 2d 165, 2003 La. App. LEXIS 34 (Jan. 14, 2003).

La. Rev. Stat. Ann. § 14:89.1(A)(6) defines aggravated crime against nature in pertinent part as: a crime against nature committed under any one or more of the following circumstances: when the victim is under the age of seventeen years and the offender is at least three years older than the victim. State v. Darbonne, 787 So. 2d 576, 2001 La. App. LEXIS 1430 (June 6, 2001), writ denied by La. 2002-0533, 836 So. 2d 64, 2003 La. LEXIS 354 (La. Jan. 31, 2003).

Under La. Rev. Stat. Ann. § 14:89.1(A)(6), the victim’s testimony alone is sufficient to establish the fact of penetration. State v. Darbonne, 787 So. 2d 576, 2001 La. App. LEXIS 1430 (June 6, 2001), writ denied by La. 2002-0533, 836 So. 2d 64, 2003 La. LEXIS 354 (La. Jan. 31, 2003).

Defendant’s convictions for aggravated rape in violation of La. Rev. Stat. Ann. § 14:41, forcible rape in violation of La. Rev. Stat. Ann. § 14.42.1(A)(1), and aggravated crime against nature in violation of La. Rev. Stat. Ann. § 14:89.1(A)(6), were supported by sufficient evidence, as the jury believed the victim, not defendant. State v. Brauner, 782 So. 2d 52, 2001 La. App. LEXIS 558 (Feb. 21, 2001), writ denied by La. 2001-1260, 811 So. 2d 920, 2002 La. LEXIS 1131 (La. Mar. 22, 2002).

Defendant appealed from a judgment of the trial court, wherein he was convicted of aggravated rape under La. Rev. Stat. Ann. § 14:42, aggravated burglary under La. Rev. Stat. Ann. § 14:60, and aggravated crime against nature under La. Rev. Stat. Ann. § 14:89.1, on the ground that the record was incomplete because the transcripts of most pre-trial hearings were missing; the court found defendant’s assignment of error was without merit, but remanded for resentencing on the last two charges. State v. Lambert, 749 So. 2d 739, 1999 La. App. LEXIS 3324 (Nov. 17, 1999), writ denied by La. 2000-1346, 781 So. 2d 1258, 2001 La. LEXIS 375 (La. Jan. 26, 2001).

Evidence was sufficient to convict defendant of two counts of aggravated crime against nature in violation of La. Rev. Stat. Ann. § 14:89.1(A)(6) and one count of attempted crime against nature where the victim testified about the circumstances surrounding three separate instances during which defendant made and/or attempted to make the victim engage in oral sex. State v. Creel, 540 So. 2d 511, 1989 La. App. LEXIS 325 (Feb. 28, 1989), writ of certiorari denied by 546 So. 2d 169, 1989 La. LEXIS 1563 (La. 1989).

Evidence was sufficient to adjudicate defendant as a delinquent for committing an aggravated crime against nature where the victim testified that he tried to force her to engage in oral sex while he held a knife to her throat; penetration was not one of the elements of oral crime against nature. State in Interest of Claiborne, 535 So. 2d 37, 1988 La. App. LEXIS 2435 (Nov. 29, 1988).

Concurrent thirty and ten-year sentences of hard labor, which were imposed without benefit of probation, parole, or suspension, for forcible rape, pursuant to La. Rev. Stat. Ann. § 14:42.1, and for an aggravated crime against nature, pursuant to La. Rev. Stat. Ann. § 14:89.1, respectively, were within the statutory limits and were not excessive in violation of La. Const. art. I, § 20, in light of the nature of the crimes, the psychological stress suffered by the victim and her three-year-old child who was a witness, and defendant’s prior convictions. State v. Babson, 505 So. 2d 249, 1987 La. App. LEXIS 9264 (Apr. 8, 1987).

Pursuant to La. Code Crim. Proc. Ann. art. 821, the evidence was sufficient to support defendant’s conviction for aggravated crime against nature under La. Rev. Stat. Ann. § 14:89.1(2), where the fifteen year old victim testified that defendant drove him to a secluded area, threatened to shoot him with a gun unless he submitted to defendant, and forced the victim to engage in acts of oral sexual intercourse, where the victim never saw the gun, and where defendant admitted that the victim was in defendant’s car but denied everything else. State v. Robinson, 491 So. 2d 451, 1986 La. App. LEXIS 7359 (June 24, 1986), writ denied by La. 96-0009, 692 So. 2d 440, 1997 La. LEXIS 1116 (La. Apr. 18, 1997).

Sentence of ten years at hard labor for a violation of La. Rev. Stat. Ann. § 14:89.1 was not excessive given the seriousness of the offense and the inconclusiveness of the mitigating factors alleged by defendant. State v. Foster, 467 So. 2d 1254, 1985 La. App. LEXIS 8584 (Apr. 3, 1985).

In the prosecution of defendant for an aggravated crime against nature in violation of La. Rev. Stat. Ann. § 14:89.1(5), defendant was properly convicted of aggravated crime against nature where the victim identified defendant, where the victim described how defendant undressed him, where fellatio was performed, where defendant was forty-seven years old, and where the victim was ten years old. State v. Wheeler, 450 So. 2d 695, 1984 La. App. LEXIS 8774 (May 10, 1984).

Defendant was properly convicted of aggravated crime against nature, in violation of La. Rev. Stat. Ann. §§ 14:89 and 14:89.1, because the victim positively identified him at trial based on her face to face encounter with him and her identification of his floor tiles. State v. Bluain, 315 So. 2d 749, 1975 La. LEXIS 4854 (June 23, 1975).

• Pretrial Motions & Procedures

•• Continuances. — Where defendant argued that the trial court erred in failing to grant a continuance after the State added a charge to the bill of information, defendant has failed to show how he was prejudiced by the State’s amending of the bill of information and adding of a charge of attempted aggravated crime against nature where a videotape of the victim’s statement was made available by July 5, 2001, although defense counsel did not view it at that time and the videotape clearly showed a basis for the additional charge, in that the victim stated that defendant tried to force her to put her mouth on his penis. Thus, defendant had notice of the evidence the State intended to introduce at trial and adequate time to prepare a defense. State v. Bolden, 852 So. 2d 1050, 2003 La. App. LEXIS 2225 (July 29, 2003), remanded by La. App. 04-1000, 901 So. 2d 445, 2005 La. App. LEXIS 499 (La.App. 5 Cir. Mar. 1, 2005).

• Guilty Pleas

•• Knowing & Intelligent Requirement. — Defendant’s plea of guilty to a crime against nature, where the charge lacked the essential element of penetration, did not constitute an intelligent admission that he committed the crimebecause he did not receive actual notice of the true nature of the crime. State ex rel. Halvorsen v. Blackburn, 388 So. 2d 806, 1980 La. LEXIS 8460 (Sept. 10, 1980).

• Verdicts

•• General Overview. — Attempted aggravated crime against nature, with attempt defined in La. Rev. Stat. Ann. § 14:27, was a responsive verdict under La. Code Crim. Proc. Ann. art. 814 to the charge of aggravated crime against nature under La. Rev. Stat. Ann. § 14:89.1. State v. Credeur, 328 So. 2d 59, 1976 La. LEXIS 3770 (Feb. 23, 1976).

• Sentencing

•• Appeals

••• General Overview. — Concurrent thirty and ten-year sentences of hard labor, which were imposed without benefit of probation, parole, or suspension, for forcible rape, pursuant to La. Rev. Stat. Ann. § 14:42.1, and for an aggravated crime against nature, pursuant to La. Rev. Stat. Ann. § 14:89.1, respectively, were within the statutory limits and were not excessive in violation of La. Const. art. I, § 20, in light of the nature of the crimes, the psychological stress suffered by the victim and her three-year-old child who was a witness, and defendant’s prior convictions. State v. Babson, 505 So. 2d 249, 1987 La. App. LEXIS 9264 (Apr. 8, 1987).

•• Cruel & Unusual Punishment. — Sentence of ten years at hard labor for a violation of La. Rev. Stat. Ann. § 14:89.1 was not excessive given the seriousness of the offense and the inconclusiveness of the mitigating factors alleged by defendant. State v. Foster, 467 So. 2d 1254, 1985 La. App. LEXIS 8584 (Apr. 3, 1985).

•• Imposition

••• Factors. — Defendant’s convictions for aggravated crime against nature, and sexual battery upon a twelve year old child, were alleged to have occurred within the same time frame, thus, it appeared there was a “presumption” of concurrent sentences under La. Code Crim. Proc. Ann. art. 883; the trial judge, however, exercised the sentencing discretion afforded by art. 883, and properly imposed consecutive sentences, since several factors under La. Code Crim. Proc. Ann. art. 894.1 were met. State v. Smith, 839 So. 2d 165, 2003 La. App. LEXIS 34 (Jan. 14, 2003).

• Postconviction Proceedings

•• Motions for New Trial. — Trial court did not err in failing to grant defendant a new trial on newly discovered evidence where trial court did not think that testimony of defendant’s niece would have changed the verdict of the jury, finding defendant guilty of aggravated incest, a violation of La. Rev. Stat. Ann. § 14:78.1, and of attempted aggravated crime against nature, a violation of La. Rev. Stat. Ann. §§ 14:89.1 and 14:27, or that the new testimony would in any way have indicated that the events testified to by the victim did not occur; the court had heard all the evidence, and believed that the testimony was not new evidence that could not have been discovered prior to trial, considering the relationships of everyone involved in the instant matter. State v. Bolden, 852 So. 2d 1050, 2003 La. App. LEXIS 2225 (July 29, 2003), remanded by La. App. 04-1000, 901 So. 2d 445, 2005 La. App. LEXIS 499 (La.App. 5 Cir. Mar. 1, 2005).

• Appeals

•• Standards of Review

••• Substantial Evidence

•••• General Overview. — Evidence was sufficient to convict defendant of two counts of aggravated crime against nature in violation of La. Rev. Stat. Ann. § 14:89.1(A)(6) and one count of attempted crime against nature where the victim testified about the circumstances surrounding three separate instances during which defendant made and/or attempted to make the victim engage in oral sex. State v. Creel, 540 So. 2d 511, 1989 La. App. LEXIS 325 (Feb. 28, 1989), writ of certiorari denied by 546 So. 2d 169, 1989 La. LEXIS 1563 (La. 1989).

EVIDENCE

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor. — In defendant’s prosecution for aggravated crime against nature involving a teenaged victim, the testimony of three other teenaged girls that defendant forced them to perform fellatio under similar circumstances was admissible to show that the charged act occurred and to show that defendant had a design, plan, system, or scheme directed toward forcing young women to perform fellatio; defendant’s modus operandi, in which he posed as a talent scout searching for potential movie actresses, was so distinctive that the logical conclusion was that the charged and extraneous offenses were the work of the same person. State v. Hatcher, 372 So. 2d 1024, 1979 La. LEXIS 6849 (June 25, 1979).

•• Weight & Sufficiency. — Evidence was sufficient to have convicted defendant of aggravated incest and attempted aggravated crime against nature, where the victim testified that defendant sexually abused her when she was thirteen years old, described several instances of abuse, and the jury found her testimony more credible than that of defendant who denied sexually abusing the victim. State v. Bolden, 852 So. 2d 1050, 2003 La. App. LEXIS 2225 (July 29, 2003), remanded by La. App. 04-1000, 901 So. 2d 445, 2005 La. App. LEXIS 499 (La.App. 5 Cir. Mar. 1, 2005).

Evidence was sufficient to convict defendant of two counts of aggravated crime against nature in violation of La. Rev. Stat. Ann. § 14:89.1(A)(6) and one count of attempted crime against nature where the victim testified about the circumstances surrounding three separate instances during which defendant made and/or attempted to make the victim engage in oral sex. State v. Creel, 540 So. 2d 511, 1989 La. App. LEXIS 325 (Feb. 28, 1989), writ of certiorari denied by 546 So. 2d 169, 1989 La. LEXIS 1563 (La. 1989).

Evidence was sufficient to adjudicate defendant as a delinquent for committing an aggravated crime against nature where the victim testified that he tried to force her to engage in oral sex while he held a knife to her throat; penetration was not one of the elements of oral crime against nature. State in Interest of Claiborne, 535 So. 2d 37, 1988 La. App. LEXIS 2435 (Nov. 29, 1988).

• Relevance

•• Prior Acts, Crimes & Wrongs. — In defendant’s prosecution for aggravated crime against nature involving a teenaged victim, the testimony of three other teenaged girls that defendant forced them to perform fellatio under similar circumstances was admissible to show that the charged act occurred and to show that defendant had a design, plan, system, or scheme directed toward forcing young women to perform fellatio; defendant’s modus operandi, in which he posed as a talent scout searching for potential movie actresses, was so distinctive that the logical conclusion was that the charged and extraneous offenses were the work of the same person. State v. Hatcher, 372 So. 2d 1024, 1979 La. LEXIS 6849 (June 25, 1979).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Trial Procedure. 44 La. L. Rev. 301 (November, 1983).

Comment: The Louisiana Constitution’s Declaration of Rights: Post-Hardwick Protection for Sexual Privacy? 62 Tul. L. Rev. 767 (March, 1988).

Article: Other Crimes Evidence: How Should It Work? The Louisiana Approach. 29 S.U. L. Rev. 129 (Spring, 2002).

§ 89.2. Crime against nature by solicitation.

A. Crime against nature by solicitation is the solicitation by a human being of another with the intent to engage in any unnatural carnal copulation for compensation.

B. (1) Whoever violates the provisions of this Section, on a first conviction thereof, shall be fined not more than five hundred dollars, imprisoned for not more than six months, or both.

(2) Whoever violates the provisions of this Section, on a second or subsequent conviction thereof, shall be fined not less than two hundred fifty dollars and not more than two thousand dollars, imprisoned, with or without hard labor, for not more than two years, or both.

(3) (a) Whoever violates the provisions of this Section, when the person being solicited is under the age of eighteen years, shall be fined not more than fifty thousand dollars, imprisoned at hard labor for not less than fifteen years nor more than fifty years, or both.

(b) Whoever violates the provisions of this Section, when the person being solicited is under the age of fourteen years, shall be fined not more than seventy-five thousand dollars, imprisoned at hard labor for not less than twenty-five years nor more than fifty years, or both. Twenty-five years of the sentence imposed shall be without benefit of parole, probation, or suspension of sentence.

C. A violation of the provisions of Paragraph (B)(3) of this Section shall be considered a sex offense as defined in R.S. 15:541 and the offender shall be required to register as a sex offender as provided for in Chapter 3-B of Title 15 of the Louisiana Revised Statutes of 1950.

D. (1) It shall be an affirmative defense to prosecution for a violation of this Section that, during the time of the alleged commission of the offense, the defendant was a victim of trafficking of children for sexual purposes as provided in R.S. 14:46.3(E).

(2) Lack of knowledge of the age of the person being solicited shall not be a defense.

(3) It shall not be a defense to prosecution for a violation of Paragraph (B)(3) of this Section that the person being solicited consented to the activity prohibited by this Section.

(4) It shall not be a defense to prosecution for a violation of Paragraph (B)(3) of this Section that the person being solicited is actually a law enforcement officer or peace officer acting within the official scope of his duties. (Acts 2010, No. 882, § 1, eff. Aug. 15, 2010; Acts 2011, No. 223, § 1, eff. Aug. 15, 2011; Acts 2012, No. 446, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 446 added (B)(3)(b) and (D); and in present (B)(3)(a), substituted “eighteen years” for “seventeen years,” substituted “fifty thousand dollars” for “two thousand dollars,” substituted “imprisoned at hard labor for not less than fifteen years nor more than fifty years” for “or imprisoned, with or without hard labor, for not more than five years,” and deleted the former second sentence, which read: “Lack of knowledge of the age of the person being solicited shall not be a defense.”

2011 Amendments. — The 2011 amendment by No. 223 substituted “fined not less than two hundred fifty dollars and not more than two thousand dollars, imprisoned, with or without hard labor, for not more than five years, or both” for “fined not more than two thousand dollars, or imprisoned, with or without hard labor, for not more than five years, or both” in (B); and substituted “Paragraph (B)(3) of this Section” for “Paragraphs (B)(2) and (3) of this Section” in (C).

Quoted Statutory Material. — Acts 2011, No. 223, § 3, provides that “The provisions of this Act [Acts 2011, No. 223] shall only apply to those persons convicted on or after August 15, 2011.”

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 15:541.

Provision of information to protect children, see La. R.S. 15:587.1.

5. HUMAN-ANIMAL HYBRIDS.

§ 89.6. Human-animal hybrids.

A. It shall be unlawful for any person to knowingly:

(1) Create or attempt to create a human-animal hybrid.

(2) Transfer or attempt to transfer a human embryo into a nonhuman womb.

(3) Transfer or attempt to transfer a nonhuman embryo into a human womb.

B. Whoever violates this Section shall be imprisoned at hard labor for not more than ten years, or fined not more than ten thousand dollars, or both.

C. Whoever violates this Section and derives pecuniary gain from the violation shall be subject to a civil fine of one million dollars or an amount equal to the amount of the gross gain multiplied by two.

D. As used in this Section, the following words and phrases shall have the following meaning:

(1) Human-animal hybrid means:

(a) A human embryo into which a nonhuman cell or cells or the component parts thereof have been introduced or a nonhuman embryo into which a human cell or cells or the component parts thereof have been introduced.

(b) A hybrid human-animal embryo produced by fertilizing a human egg with a nonhuman sperm.

(c) A hybrid human-animal embryo produced by fertilizing a nonhuman egg with human sperm.

(d) An embryo produced by introducing a nonhuman nucleus into a human egg.

(e) An embryo produced by introducing a human nucleus into a nonhuman egg.

(f) An embryo containing at least haploid sets of chromosomes from both a human and a nonhuman life form.

(g) A nonhuman life form engineered such that human gametes develop within the body of a nonhuman life form.

(h) A nonhuman life form engineered such that it contains a human brain or a brain derived wholly or predominately from human neural tissues.

(2) Human embryo means an organism of the species Homo sapiens during the earliest stages of development, from one cell up to eight weeks.

E. Nothing in this Subpart shall be interpreted as prohibiting either of the following if these do not violate the prohibitions of Subsection A or meet the definitions of Subsection D of this Section:

(1) Research involving the use of transgenic animal models containing human genes.

(2) Xenotransplantation of human organs, tissues or cells into recipient animals other than animal embryos. (Acts 2009, No. 108, § 1, eff. Aug. 15, 2009.)

SUBPART B. OFFENSES AFFECTING GENERAL MORALITY.

1. GAMBLING.

§ 90. Gambling.

A. (1) (a) Gambling is the intentional conducting, or directly assisting in the conducting, as a business, of any game, contest, lottery, or contrivance whereby a person risks the loss of anything of value in order to realize a profit.

(b) Whoever commits the crime of gambling shall be fined not more than five hundred dollars, or imprisoned for not more than six months, or both.

(2) Whoever conducts, finances, manages, supervises, directs, or owns all or part of an illegal gambling business shall be fined not more than twenty thousand dollars, or imprisoned with or without hard labor, for not more than five years, or both when:

(a) R.S. 14:90 is violated.

(b) Five or more persons are involved who conduct, finance, manage, supervise, direct, or own all or part of an illegal gambling business.

(c) Such business has been in or remains in substantially continuous operation for a period of thirty days or more or, if the continuous operation is for less than thirty days, has a gross revenue of two thousand dollars in any single day.

B. The conducting, or directly assisting in the conducting, as a business, of any game, contest, lottery, or contrivance on board a commercial cruiseship used for the international carriage of passengers whereby a person risks the loss of anything of value in order to realize a profit is not gambling and shall not be suppressed by any law enforcement officer of the state of Louisiana or any of its political subdivisions. This Subsection shall apply only to commercial cruiseships for the carriage of passengers which are sailing from a port outside the continental limits of the United States to a port in any municipality of this state having a population of more than three hundred thousand or any such ship which is sailing from a port in such a municipality to a port outside the continental limits of the United States, provided that the ship is not docked or anchored but is navigating en route between such ports.

C. The conducting or assisting in the conducting of gaming activities or operations upon a riverboat at the official gaming establishment, by operating an electronic video draw poker device, by a charitable gaming licensee, or at a pari-mutuel wagering facility, conducting slot machine gaming at an eligible horse racing facility, or the operation of a state lottery which is licensed for operation and regulated under the provisions of Chapters 4 and 11 of Title 4, Chapters 4, 5, 7, and 8 of Title 27, or Subtitle XI of Title 47 of the Louisiana Revised Statutes of 1950, is not gambling for the purposes of this Section, so long as the wagering is conducted on the premises of the licensed establishment.

D., E. Repealed by Acts 2010, No. 518, § 2, effective August 15, 2010. (Amended by Acts 1968, No. 647, § 1; Acts 1979, No. 633, § 1; Acts 1990, No. 1045, § 2, eff. Nov. 7, 1990; Acts 1991, No. 158, § 1; Acts 1991, No. 289, § 6; Acts 1991, No. 753, § 2, eff. July 18, 1991; Acts 1992, No. 384, § 2, eff. June 18, 1992; Acts 2010, No. 518, §§ 1, 2, eff. Aug. 15, 2010; Acts 2011, 1st Ex. Sess., No. 17, § 1, eff. June 12, 2011; Acts 2012, No. 161, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 161 in (C), substituted “Chapters 4, 5, 7, and 8” for “Chapters 4, 5, 6, and 7” and “conducted” for “done.”

2011 1st Extraordinary Session Amendments. — The 2011 amendment by No. 17, in the second sentence of (B), substituted “municipality” for “parish” twice and substituted “three hundred thousand” for “four hundred seventy-five thousand.”

2010 Amendments. — The 2010 amendment by No. 518 deleted (C); redesignated former (D) as (C); rewrote (C), which formerly read: “The intentional conducting or assisting in the conducting of gaming activities upon a riverboat as defined and authorized in R.S. 4:501through R.S. 4:562, whereby a person risks the loss of anything of value in order to realize a profit is not gambling and shall not be suppressed by any state or local law enforcement officer”; and deleted (D) and (E).

CROSS REFERENCES

Louisiana Law. — Gambling prohibited, see La. R.S. 4:10.4.

Immunity, see La. R.S. 4:723.

Creation of system; functions; powers; duties, see La. R.S. 15:1204.2.

Board’s authority, responsibilities, see La. R.S. 27:15.

Exemptions, see La. R.S. 27:111.

Municipal Law. — Charitable gaming operations > Las Vegas/casino nights exemption for gaming organizations other than church or school that do not conduct regularly scheduled bingo games. Baton Rouge Code of Ordinance § 9:460.

Charitable gaming operations and immunity from prosecution. Baton Rouge Code of Ordinance § 9:462.

Criminal law > gambling. Baton Rouge Code of Ordinance § 13:90.

Gambling > general prohibition. New Orleans Code of Ordinance § 14-211.

Gambling. New Orleans Code of Ordinance ch. 14, art. 5.

Licensing, permits, and business regulations: charitable raffles, bingo and keno licensing > immunity. Shreveport Code of Ordinance § 42-100.

Offenses affecting morality > gambling. New Orleans Code of Ordinance § 54-276.
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CONSTITUTIONAL LAW

• The Judiciary

•• Case or Controversy

••• Constitutional Questions

•••• General Overview. — Trial court erroneously ruled on the constitutionality of La. Rev. Stat. Ann. § 14:90(D) sua sponte when it was not necessary for the disposition of the case. Board of Comm’rs v. Connick, 654 So. 2d 1073, 1995 La. LEXIS 663 (Mar. 9, 1995).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• Gambling

•••• General Overview. — State proved beyond a reasonable doubt that defendant conducted, financed, managed, supervised, directed or owned all or part of an illegal gambling business, where the testimony of an undercover officer, runners, and a printer who printed football cards used in defendant’s business, established that defendant was a bookmaker who took bets on sporting events. State v. Tracy, 831 So. 2d 503, 2002 La. App. LEXIS 3264 (Oct. 29, 2002), writ denied by La. 2002-2900, 840 So. 2d 1213, 2003 La. LEXIS 989 (La. Apr. 4, 2003).

La. Rev. Stat. Ann. § 14:90 appeared to have been patterned after its federal counterpart, 18 U.S.C.S. § 1955. State v. Tracy, 831 So. 2d 503, 2002 La. App. LEXIS 3264 (Oct. 29, 2002), writ denied by La. 2002-2900, 840 So. 2d 1213, 2003 La. LEXIS 989 (La. Apr. 4, 2003).

Where defendant received a mid-range sentence of three years, with two and one-half years suspended and six months of imprisonment at hard labor, for gambling in violation of La. Rev. Stat. Ann. § 14:90(A)(2), that was not an unconstitutionally excessive sentence. State v. Tracy, 831 So. 2d 503, 2002 La. App. LEXIS 3264 (Oct. 29, 2002), writ denied by La. 2002-2900, 840 So. 2d 1213, 2003 La. LEXIS 989 (La. Apr. 4, 2003).

Evidence by two arresting officers and three players that defendant was dealing blackjack, that he took their money, placed it in a box and gave them chips in return, that food and drink were available at no cost, that the apartment was set up solely for the purpose of gambling and that no one actually resided there, and photographs depicting the table and players and gambling paraphernalia was sufficient to establish the crime of gambling, as defined by La. Rev. Stat. Ann. § 14:90. State v. Songy, 588 So. 2d 184, 1991 La. App. LEXIS 2772 (Oct. 16, 1991).

Parish ordinance prohibiting all gambling with cards in places other than private clubs and homes was unconstitutional, where the constitution required the legislature to define and suppress gambling, and the legislature had defined gambling as being “for business” whereas the ordinance also prohibited “non-business” gambling. State ex rel. Corbello v. Bond, 441 So. 2d 742, 1983 La. LEXIS 12337 (Nov. 28, 1983).

Defendant’s actions of conducting and operating a lottery were a violation of La. Rev. Stat. Ann. § 14:90, or the crime of gambling. State v. Mills, 229 LA. 758, 86 So. 2d 895, 1956 La. LEXIS 1345 (Feb. 20, 1956), writ of certiorari denied by 352 U.S. 834, 77 S. Ct. 51, 1 L. Ed. 2d 53, 1956 U.S. LEXIS 503 (1956).

Where defendants were caught in an apartment with gambling paraphernalia and in the process of removing two of the three phones in the apartment, the evidence was sufficient to support a conviction for gambling. State v. Hand, 228 LA. 405, 82 So. 2d 691, 1955 La. LEXIS 1375 (June 30, 1955).

La. Rev. Stat. Ann. § 14:90 prohibited gambling as a business in general, while La. Rev. Stat. Ann. §§ 4:141 to 4:161 referred to wagering on races in particular and constituted an exception to the general rule stated in La. Rev. Stat. Ann. § 14:90. Gandolfo v. Louisiana State Racing Com., 227 LA. 45, 78 So. 2d 504, 1954 La. LEXIS 1398 (Dec. 13, 1954).

While there was proof that relator had gambled with a policeman, the crime of gambling as contemplated by La. Rev. Stat. Ann. § 14:90 required the conduct of the business of gambling for conviction. State v. Brown, 224 LA. 480, 70 So. 2d 96, 1954 La. LEXIS 1133 (Jan. 11, 1954), overruled by State v. Gatlin, 241 LA. 321, 129 So. 2d 4, 1961 La. LEXIS 567 (1961).

City lacked the authority to enlarge the definition of “gambling” contained in La. Rev. Stat. Ann. § 14:90 to include all gambling, whether for a business or not. Alexandria v. La Combe, 220 LA. 618, 57 So. 2d 206, 1952 La. LEXIS 1110 (Jan. 14, 1952).

• Search & Seizure

•• Search Warrants

••• Probable Cause

•••• General Overview. — Trial court erred in suppressing the evidence seized pursuant to a warrant where the state had demonstrated that probable cause existed to support the issuance of the warrant was based on a tip that defendant was conducting bookmaking business involving illegal football cards from his home and his workplace, a casino, and the affidavit set forth sufficient evidence to support the finding that, more likely than not, evidence of gambling would be found in the defendant’s house. State v. Rando, 848 So. 2d 19, 2003 La. App. LEXIS 1106 (Apr. 9, 2003), writ denied by La. 2003-2154, 858 So. 2d 419, 2003 La. LEXIS 3403 (La. Nov. 14, 2003).

• Sentencing

•• Cruel & Unusual Punishment. — Where defendant received a mid-range sentence of three years, with two and one-half years suspended and six months of imprisonment at hard labor, for gambling in violation of La. Rev. Stat. Ann. § 14:90(A)(2), that was not an unconstitutionally excessive sentence. State v. Tracy, 831 So. 2d 503, 2002 La. App. LEXIS 3264 (Oct. 29, 2002), writ denied by La. 2002-2900, 840 So. 2d 1213, 2003 La. LEXIS 989 (La. Apr. 4, 2003).

EVIDENCE

• Documentary Evidence

•• General Overview. — Crumpled and secreted papers that contained lists of various illegal bets were linked to defendant and were properly admitted as proof of his violation of La. Rev. Stat. Ann. § 14:90. State v. Domino, 234 LA. 950, 102 So. 2d 227, 1958 La. LEXIS 1162 (Apr. 21, 1958).

• Procedural Considerations

•• Weight & Sufficiency. — State proved beyond a reasonable doubt that defendant conducted, financed, managed, supervised, directed or owned all or part of an illegal gambling business, where the testimony of an undercover officer, runners, and a printer who printed football cards used in defendant’s business, established that defendant was a bookmaker who took bets on sporting events. State v. Tracy, 831 So. 2d 503, 2002 La. App. LEXIS 3264 (Oct. 29, 2002), writ denied by La. 2002-2900, 840 So. 2d 1213, 2003 La. LEXIS 989 (La. Apr. 4, 2003).

• Testimony

•• Experts

••• Criminal Trials. — In a prosecution for gambling a police officer who testified that he had made over 200 arrests in lottery cases, and had played lottery several times before he joined the police force, qualified as an expert witness on lottery wagering. State v. Baum, 230 LA. 247, 88 So. 2d 209, 1956 La. LEXIS 1409 (May 7, 1956).

GOVERNMENTS

• Local Governments

•• Ordinances & Regulations. — Parish ordinance prohibiting all gambling with cards in places other than private clubs and homes was unconstitutional, where the constitution required the legislature to define and suppress gambling, and the legislature had defined gambling as being “for business” whereas the ordinance also prohibited “non-business” gambling. State ex rel. Corbello v. Bond, 441 So. 2d 742, 1983 La. LEXIS 12337 (Nov. 28, 1983).

• State & Territorial Governments

•• Gaming & Lotteries. — Where loans were made to purchase gambling machines, and were intended to be repaid by profits from the gambling machines, the cause of the obligation was illegal and the promissory notes were void; an obligation could not exist without lawful cause, pursuant to La. Civ. Code Ann. art. 1966. Domingue v. Daigle Dickinson, 611 So. 2d 796, 1992 La. App. LEXIS 4037 (Dec. 21, 1992).

La. Rev. Stat. Ann. § 14:90 prohibited gambling as a business in general, while La. Rev. Stat. Ann. §§ 4:141 to 4:161 referred to wagering on races in particular and constituted an exception to the general rule stated in La. Rev. Stat. Ann. § 14:90. Gandolfo v. Louisiana State Racing Com., 227 LA. 45, 78 So. 2d 504, 1954 La. LEXIS 1398 (Dec. 13, 1954).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — There is no prohibition in the law for the renting of facilities by a government entity to an organization allowed to conduct bingo under this provision., Opinion No. 78-1611, La. Atty. Gen. Op. No. 1978-1611; 1978 La. AG LEXIS 27.

R.S. 14:90 gambling between individuals is not prohibited and the evil that the Legislature intended to proscribe is the operating of gambling as a business., Opinion No. 78-1393, La. Atty. Gen. Op. No. 1978-1393; 1978 La. AG LEXIS 194.

R.S. 33:4861.1 limits the forms of gambling that can be conducted by charities to raffles, bingo,, OPINION No. 78-1319, La. Atty. Gen. Op. No. 1978-1319; 1978 La. AG LEXIS 239.

Where by local ordinance a parish authorizes charitable raffles, the licensee is permitted to conduct only such games as are permitted by the license., Opinion No. 78-302, La. Atty. Gen. Op. No. 1978-302; 1978 La. AG LEXIS 676.

Bingo-type game being conducted by local supermarkets is not gambling under the statutes of the State of Louisiana., OPINION No. 78-177, La. Atty. Gen. Op. No. 1978-177; 1978 La. AG LEXIS 937.

R.S. 14:90; R.S. 13:4721; R.S. 33:4861.1, OPINION No. 82-687, La. Atty. Gen. Op. No. 1982-687; 1982 La. AG LEXIS 260.

R.S. 14:90; R.S. 33:4861.12, OPINION No. 83-1029, La. Atty. Gen. Op. No. 1983-1029; 1983 La. AG LEXIS 110.

Louisiana Revised Statute 37:1455A(14) prohibits real estate brokers and salespersons from conducting a raffle or lottery for real estate. See also Louisiana Revised Statutes 14:90 and 33:4861.3 et seq., OPINION No. 83-947, La. Atty. Gen. Op. No. 1983-947; 1983 La. AG LEXIS 132.

If the license issued for “Las Vegas Night” or “Casino Night” fund raising activities particularly describes the games of chance involved, and such games are not in contravention of the licensing requirements for raffles, bingo, and keno, there is no violation of R.S. 33:4861.4, and such activities may be permitted under this statute., OPINION No. 83-485, La. Atty. Gen. Op. No. 1983-485; 1983 La. AG LEXIS 403.

R.S. 14:90, R.S. 15:31, OPINION No. 83-149, La. Atty. Gen. Op. No. 1983-149; 1983 La. AG LEXIS 771.

R.S. 15:31, OPINION No. 83-46, La. Atty. Gen. Op. No. 1983-46; 1983 La. AG LEXIS 841.

Charitable Organizations may conduct only such games of chance as are authorized by a license issued pursuant to R.S. 33:4861.1 et seq., Opinion No. 84-500, La. Atty. Gen. Op. No. 1984-500; 1984 La. AG LEXIS 383.

Bingo games for profit, when conducted in compliance with the provisions of the Charitable Raffles, Bingo and Licensing Law, are not in violation of any criminal statute in the State of Louisiana., OPINION No. 84-325, La. Atty. Gen. Op. No. 1984-325; 1984 La. AG LEXIS 402.

R.S. 15:31, OPINION No. 85-582, La. Atty. Gen. Op. No. 1985-582; 1985 La. AG LEXIS 218.

Raffle tickets may be sold only within the parish which grants a license to conduct the raffle and the Police Jury is without authority to license the sale of raffle tickets within a municipality., OPINION No. 85-693A, La. Atty. Gen. Op. No. 1985-693; 1985 La. AG LEXIS 316.

The Charitable Bingo, Keno & Raffles Law provides that all net proceeds are devoted to the charitable purposes. Municipalities are not authorized to issue a bingo license to an organization when the proceeds are to be devoted to the acquisition of assets by the organization to be so licensed., OPINION No. 85-499, La. Atty. Gen. Op. No. 1985-499; 1985 La. AG LEXIS 414.

Public buildings may be leased for authorized bingo in the same manner as for other legal purposes., OPINION No. 85-320, La. Atty. Gen. Op. No. 1985-320; 1985 La. AG LEXIS 515.

R.S. 33:4861.4, OPINION No. 85-394, La. Atty. Gen. Op. No. 1985-394; 1985 La. AG LEXIS 519.

R.S. 14:90, OPINION No. 85-471, La. Atty. Gen. Op. No. 1985-471; 1985 La. AG LEXIS 520.

R.S. 14:90, OPINION No. 85-348, La. Atty. Gen. Op. No. 1985-348; 1985 La. AG LEXIS 521.

R.S. 14:90 R.S. 33:4861.1 et seq., OPINION No. 85-112, La. Atty. Gen. Op. No. 1985-112; 1985 La. AG LEXIS 710.

A sweepstakes which does not require a contribution or the risk of anything of value does not violate Louisiana laws dealing with gambling., OPINION NUMBER 85-74, La. Atty. Gen. Op. No. 1985-74; 1985 La. AG LEXIS 724.

La. R.S. 14:90(B), OPINION No. 85-39, La. Atty. Gen. Op. No. 1985-39; 1985 La. AG LEXIS 744.

A sales promotion plan which requires a minimum purchase to make customers eligible for a cash prize drawing is a violation of Louisiana laws regarding gambling and unfair trade practices., OPINION No. 86-739, La. Atty. Gen. Op. No. 1986-739; 1986 La. AG LEXIS 255.

R.S. 33:4861.1 et seq., OPINION No. 86-726, La. Atty. Gen. Op. No. 1986-726; 1986 La. AG LEXIS 259.

An owner may lease a premise for bingo provided the operators of the game are licensed by the appropriate state and local authorities, the rental agreement is of a reasonable market value not based on a percentage of the gross receipts or profits an provided the owner does not represent a prohibited combination of interests., OPINION No. 86-429, La. Atty. Gen. Op. No. 1986-429; 1986 La. AG LEXIS 407.

A raffle is a form of a lottery, but exempted from prohibition of R.S. 14:90 if properly licensed and conducted for charitable purposes under R.S. 33:4861.4, OPINION No. 86-219, La. Atty. Gen. Op. No. 1986-219; 1986 La. AG LEXIS 637.

LRS 14:90, OPINION No. 85-887, La. Atty. Gen. Op. No. 1985-887; 1986 La. AG LEXIS 796.

Football pool as a political fund raiser and a raffle are gambling and prohibited by R.S. 14:90., OPINION No. 87-591, La. Atty. Gen. Op. No. 1987-591; 1987 La. AG LEXIS 227.

Whether or not there is sufficient evidence to institute a prosecution is clearly within the discretion of the District Attorney in every circumstance. His decision is sometimes based on subjective factors including the availability and creditability of witnesses, etc. The Attorney General’s Office cannot render an opinion on hypothetical facts in such a subjective area that is legislatively directed to be within the discretion of the District Attorney. La. Atty. Gen. Op. No. 1987-337; 1987 La. AG LEXIS 461.

R.S. 33:4861.1 et seq., OPINION No. 87-169, La. Atty. Gen. Op. No. 1987-169; 1987 La. AG LEXIS 558.

Frequent Flyer program which contains no undue influence of the consumer or deceptive trade practice and which is not conducted as a raffle does not violate Louisiana’s gambling statute or charitable gambling law., OPINION NUMBER 88-345, La. Atty. Gen. Op. No. 1988-345; 1988 La. AG LEXIS 195.

The City of New Orleans is only authorized to “license” nonprofit organizations to hold cable television bingo, and they may not go beyond this authority., OPINION No. 89-116, La. Atty. Gen. Op. No. 1989-116; 1989 La. AG LEXIS 261.

The random selection of a mortgage loan for cancellation as a publicity scheme by a savings bank does not violate the prohibition against gambling as the customer risks nothing of value to participate., OPINION NUMBER 89-386, La. Atty. Gen. Op. No. 1989-386; 1989 La. AG LEXIS 346.

Certain “900” number telephone service constituted gambling under the statute with the assumption that service was conducted as a business., Opinion No. 91-14, La. Atty. Gen. Op. No. 1991-14; 1991 La. AG LEXIS 133.

Local ordinances and La. R.S. 107 (1), (7) and (8), which allow prosecution of vagrancy, are not legally enforceable because these laws attempt to punish a status rather than an action., OPINION NUMBER 92-433, La. Atty. Gen. Op. No. 1992-433; 1992 La. AG LEXIS 325.

Violations of La. R.S. 14:90 and 14:90.2 must be determined on a case by case basis., Opinion No. 94-178, La. Atty. Gen. Op. No. 1994-178; 1994 La. AG LEXIS 308.

Unless licensed pursuant to any of the Chapters exempted from the provisions of La. R.s. 14:90, or pursuant to La.R.S. 33:4861.1 et seq., the intentional conducting of any game of chance whereby an organization retains a percentage of a cash prize would constitute gambling., OPINION No. 95-33, La. Atty. Gen. Op. No. 1995-33; 1995 La. AG LEXIS 73.

The Golden Tee Fore electronic golf game operated in “Tournament Play” mode appears to meet all requirements of a “slot machine” as defined at La. R.S. 27:44 (24). The term “slot machine” specifically includes the language: “whether by reason of the skill of the operator or the application of an element of chance, or both”. Thus the fact that the device may in fact be a “game of skill” is irrelevant for purposes of the definition of an “illegal gambling device” and accordingly games such as Golden Tee Fore would not appear exempt from the provisions of La. R.S. 15:31., Opinion 00-478, La. Atty. Gen. Op. No. 2000-478; 2001 La. AG LEXIS 65.

If the City of Marksville desires to engage in an activity that meets the criteria of gambling under La. R.S. 14:90, then it must either obtain a license from the State to do so, or be statutorily exempted from the licensing requirement, though it is usually permissible for licensed charitable organizations to donate funds to the City, public finance issues notwithstanding., OPINION 01-0263, La. Atty. Gen. Op. No. 2001-0263; 2001 La. AG LEXIS 326.
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§ 90.1. Seizure and disposition of evidence, property and proceeds; gambling.

A. (1) Upon conviction of a person for the crime of gambling, gambling by computer, or related offenses, the evidence, property, and paraphernalia seized as instruments of such crime shall, upon order of the court, be destroyed when it is no longer needed as evidence and all such evidence, property, and paraphernalia found to be in use in the conduct of such unlawful activity and having a value for lawful purposes, shall be sold under the orders of the court at public auction and the proceeds handled in accordance with Subsection B of this Section.

(2) Nothing shall prohibit the seizing or prosecutorial agency from petitioning the court to keep and maintain articles of evidence, property and paraphernalia for the purposes of training of investigators, historical display, or both.

B. (1) All property, immovable or movable, including money, used in the course of, intended for use in the course of, derived from, or realized through, conduct in violation of a provision of R.S. 14:90, 90.2, 90.3, or 90.6, notwithstanding whether a conviction has been procured, is subject to civil forfeiture to the state. The state shall dispose of all forfeited property as soon as commercially feasible.

(2) (a) All forfeitures or dispositions under this Subsection shall be made with due regard for the rights of factually innocent persons. No mortgage, lien, privilege, or other security interest recognized under the laws of Louisiana shall be affected by a forfeiture hereunder if the holder of such mortgage, lien, privilege, or other security interest establishes that he is a factually innocent person. No forfeiture or disposition under this Section shall affect the rights of factually innocent persons provided that following notice of pending forfeiture a written claim is filed with the seizing agency and the district attorney within thirty days of seizure.

(b) Notwithstanding the provisions of this Section, a mortgage, lien, or security interest held by a federally-insured financial institution shall not be affected by the seizure and forfeiture provisions of this Section.

(3) Notice of pending forfeiture or service shall be given in accordance with one of the following:

(a) If the owner’s or interest holder’s name and current address are known, either by personal service or by mailing a copy of the notice by certified mail to that address.

(b) If the owner’s or interest holder’s name and address are required by law to be recorded with the parish clerk of court, the office of motor vehicles of the Department of Public Safety and Corrections, or another state or federal agency to perfect an interest in the property, and the owner’s or interest holder’s current address is not known, by mailing a copy of the notice by certified mail, return receipt requested, to any address of record with any of such agencies.

(c) If the owner’s or interest holder’s address is not known and is not on record as provided in Subparagraph (b) of this Paragraph, or the owner’s or interest holder’s interest is not known, by publication in one issue of the official journal in the parish in which the seizure occurs.

(d) Notice is effective upon personal service, publication, or the mailing of a written notice, whichever is earlier, and shall include a description of the property, the date and place of seizure, the conduct giving rise to forfeiture or the violation of law alleged, and a summary of procedures and procedural rights applicable to the forfeiture action.

(e) The district attorney may file, without a filing fee, a lien for the forfeiture of property upon the initiation of any civil or criminal proceeding under this Chapter or upon seizure for forfeiture. The filing constitutes notice to any person claiming an interest in the seized property or in property owned by the named person.

(4) (a) Only an owner of or interest holder in property seized for forfeiture may file a claim, and shall do so in the manner provided in this Section. The claim shall be mailed to the seizing agency and to the district attorney by certified mail, return receipt requested, within thirty days after notice of pending forfeiture. No extension of time for the filing of a claim shall be granted.

(b) The claim shall be in affidavit form, signed by the claimant under oath, and sworn to by the affiant before one who has authority to administer the oath, under penalty of perjury or false swearing and shall set forth all of the following:

(i) The caption of the proceedings as set forth on the notice of pending forfeiture or petition and the name of the claimant.

(ii) The address where the claimant will accept mail.

(iii) The nature and extent of the claimant’s interest in the property.

(iv) The date, identity of the transferor, and the circumstances of the claimant’s acquisition of the interest in the property.

(v) The specific provision of this Chapter relied on in asserting that the property is not subject to forfeiture.

(vi) All essential facts supporting each assertion.

(vii) The specific relief sought.

(5) The allocation of proceeds from such forfeiture and disposition shall be determined by the court in accordance with each law enforcement entity’s participation in the investigation, seizure, and forfeiture process.

(a) Proceeds are to be placed into a gambling forfeiture trust fund maintained by the appropriate local, state, or federal agency. Such proceeds are to be used exclusively in law enforcement. Permissible uses include, but are not limited to, reward programs established by such agencies, prosecution, continuing legal education, law enforcement training and equipment.

(b) Prior to such allocation, the costs of investigation shall be paid to the law enforcement agency conducting the investigation and twenty-five percent of the proceeds, including the costs of prosecution, shall be paid to the district attorney’s gambling forfeiture trust fund, or in parishes where no such fund exists, to the district attorney’s office.

(c) The court shall make an allocation of twenty-five percent of the proceeds based on participation of law enforcement agencies involved.

(d) The remainder of the proceeds shall be deposited into the State General Fund.

C. (1) In the event of a seizure under this Section, a forfeiture proceeding shall be instituted within a reasonable period of time. Property taken or detained under this Section shall not be subject to sequestration or attachment but is deemed to be in the custody of the law enforcement officer making the seizure, subject only to the order of the court. When property is seized under this Section, pending forfeiture and final disposition, the law enforcement officer making the seizure may either:

(a) Place the property under seal.

(b) Remove the property to a place designated by the court.

(c) Request another agency authorized by law to take custody of the property and remove it to an appropriate location.

(2) In the case of currency, the currency shall be photographed and transferred in the form of a cashiers check to the district attorney for deposit into the gambling forfeiture trust fund pending adjudication.

D. The district attorney may institute civil proceedings under this Section. In any action brought under this Section, the district court shall proceed as soon as practicable to the hearing and determination. Pending final determination, the court may at any time enter such injunctions or restraining orders or take such actions, including the acceptance of satisfactory performance bonds, as the court may deem proper.

E. A final judgment or decree rendered in favor of the state in any criminal proceeding shall preclude the defendant from denying the essential facts established in that proceeding in any subsequent civil action.

F. Notwithstanding any other provision of law, a criminal or civil action or proceeding under this Chapter may be commenced at any time within five years after the conduct in violation of a provision of this Chapter terminates or the cause of action accrues. If a criminal prosecution or civil action is brought under the provisions of this Chapter, the running of the period prescribed by this Section with respect to any cause of action arising under Subsection D of this Section which is based in whole or in part upon any matter complained of in any such prosecution or action shall be suspended during the pendency of such prosecution or action and for two years following its termination.

G. A defendant who violates any provision of R.S. 14:90 or 90.3 shall be liable individually, and when two or more defendants have violated any provision of R.S. 14:90 or 90.3 they be liable in solido for all damages, costs of court, and other costs associated with the investigation and prosecution of such violations. (Added by Acts 1979, No. 317, § 1, eff. July 10, 1979; Amended by Acts 2008, No. 673, § 1, eff. July 1, 2008.)

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute made a minor stylistic change in (B)(3)(b), as amended by Acts 2008, No. 673, § 1.

2008 Amendments. — Acts 2008, No. 673, § 1, effective July 1, 2008, inserted “property and proceeds” in the section heading and rewrote the section.

CROSS REFERENCES

Louisiana Law. — Antique slot machines, see La. R.S. 15:31.1.
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CRIMINAL LAW & PROCEDURE

• Search & Seizure

•• Search Warrants

••• General Overview. — Denial of defendants’ motion to quash and for the return of evidence was proper where they were not in a position to attack the seizure of cash found in a safe at the address named in the warrant where the search was authorized. State v. Lewandowski, 648 So. 2d 46, 1994 La. App. LEXIS 3302 (Dec. 15, 1994).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Absent a specific statute, the laws regarding evidence generalize the amount of time property should be held. As a practical matter, and absence any law to the contrary, non-money evidence should be preserved until a defendant’s post-conviction prescriptive time has run or, if post-conviction proceedings have been initiated, until the proceedings are resolved. Opinion No. 06-0143. 2006 La. AG LEXIS 235.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: “Statutory” and “Hortatory” Provisions of the Louisiana Constitution of 1974. 43 La. L. Rev. 647 (January, 1983).

§ 90.2. Gambling in public.

A. Gambling in public is the aiding or abetting or participation in any game, contest, lottery, or contrivance, in any location or place open to the view of the public or the people at large, such as streets, highways, vacant lots, neutral grounds, alleyway, sidewalk, park, beach, parking lot, or condemned structures whereby a person risks the loss of anything of value in order to realize a profit.

B. This Section shall not prohibit activities authorized under the Charitable Raffles, Bingo and Keno Licensing Law, nor shall it apply to bona fide fairs and festivals conducted for charitable purposes.

C. Whoever commits the crime of gambling in public shall be fined not more than five hundred dollars, or imprisoned for not more than six months, or both. (Added by Acts 1979, No. 754, § 1, eff. July 20, 1979.)

CROSS REFERENCES

Louisiana Law. — Seizure and disposition of evidence, property and proceeds; gambling, see La. R.S. 14:90.1.

Creation of system; functions; powers; duties, see La. R.S. 15:1204.2.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• Gambling

•••• General Overview. — La. Rev. Stat. Ann. §§ 14:90.2(B) and 4:10.5 did not operate as exceptions to any statute other than the gambling in public law and the game regulations for non-charitable carnivals, and an injunction prohibiting the enforcement of gambling statutes against the charitable organization was vacated and the case dismissed. Knights of Columbus v. Louisiana Dep’t of Public Safety & Correction, 548 So. 2d 936, 1989 La. LEXIS 1966 (Sept. 12, 1989).

In a suit by a charitable organization for a permanent injunction to prevent the state police from confiscating gambling devices used for fundraising, the trial court erred in failing to clearly state which activities were excluded from the anti-gambling statute by La. Rev. Stat. Ann. § 14:90.2(B). Knights of Columbus Chapter No. 2409 v. Louisiana Dep’t of Public Safety & Corrections, Div. of State Police, 532 So. 2d 973, 1988 La. App. LEXIS 2139 (Oct. 12, 1988), reversed in part by, vacated in part by, dismissed by 548 So. 2d 936, 1989 La. LEXIS 1966 (La. 1989).

Definition of the term “public” had a generally accepted meaning and was sufficient to place an ordinary person on notice of the behavior that was forbidden, thus, La. Rev. Stat. Ann. § 14:90.2 was not vague; was not protected by the United States Constitution. State v. Griffin, 495 So. 2d 1306, 1986 La. LEXIS 7482 (Oct. 20, 1986).

The gambling statute, La. Rev. Stat. Ann. § 14:90.2, did not contain the clause “or other place or location viewable therefrom;” therefore, defendants were not guilty of committing the crime of gambling in public because, although inside a building, they were viewable from a street. State v. Young, 457 So. 2d 205, 1984 La. App. LEXIS 9568 (Sept. 26, 1984).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Bingo games for profit, when conducted in compliance with the provisions of the Charitable Raffles, Bingo and Licensing Law, are not in violation of any criminal statute in the State of Louisiana., OPINION No. 84-325, La. Atty. Gen. Op. No. 1984-325; 1984 La. AG LEXIS 402.

Violations of La. R.S. 14:90 and 14:90.2 must be determined on a case by case basis., Opinion No. 94-178, La. Atty. Gen. Op. No. 1994-178; 1994 La. AG LEXIS 308.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1986-1987: A Faculty Symposium: Louisiana Constitutional Law. 48 La. L. Rev. 335 (November, 1987).

Comment: The Declaration of Rights of the Louisiana Constitution of 1974: The Louisiana Supreme Court and Civil Liberties. 51 La. L. Rev. 787 (March, 1991).

§ 90.3. Gambling by computer.

A. The Legislature of Louisiana, desiring to protect individual rights, while at the same time affording opportunity for the fullest development of the individual and promoting the health, safety, education, and welfare of the people, including the children of this state who are our most precious and valuable resource, finds that the state has a compelling interest in protecting its citizens and children from certain activities and influences which can result in irreparable harm. The legislature has expressed its intent to develop a controlled well-regulated gaming industry. The legislature is also charged with the responsibility of protecting and assisting its citizens who suffer from compulsive or problem gaming behavior which can result from the increased availability of legalized gaming activities. The legislature recognizes the development of the Internet and the information super highway allowing communication and exchange of information from all parts of the world and freely encourages this exchange of information and ideas. The legislature recognizes and encourages the beneficial effects computers, computer programming, and use of the Internet resources have had on the children of the state of Louisiana by expanding their educational horizons. The legislature further recognizes that it has an obligation and responsibility to protect its citizens, and in particular its youngest citizens, from the pervasive nature of gambling which can occur via the Internet and the use of computers connected to the Internet. Gambling has long been recognized as a crime in the state of Louisiana and despite the enactment of many legalized gaming activities remains a crime. Gambling which occurs via the Internet embodies the very activity that the legislature seeks to prevent. The legislature further recognizes that the state’s constitution and that of the United States are declarations of rights which the drafters intended to withstand time and address the wrongs and injustices which arise in future years. The legislature hereby finds and declares that it has balanced its interest in protecting the citizens of this state with the protection afforded by the First Amendment, and the mandates of Article XII, Section 6 of the Constitution of Louisiana and that this Section is a product thereof.

B. Gambling by computer is the intentional conducting, or directly assisting in the conducting as a business of any game, contest, lottery, or contrivance whereby a person risks the loss of anything of value in order to realize a profit when accessing the Internet, World Wide Web, or any part thereof by way of any computer, computer system, computer network, computer software, or any server.

C. For purposes of this Section the following definitions apply:

(1) “Client” means anyone using a computer to access a computer server.

(2) “Computer” includes an electronic, magnetic, optical, or other high-speed data processing device or system performing logical, arithmetic, and storage functions, and includes any property, data storage facility, or communications facility directly related to or operating in conjunction with such device or system. “Computer” shall not include an automated typewriter or typesetter, a machine designed solely for word processing, or a portable hand-held calculator, nor shall “computer” include any other device which might contain components similar to those in computers but in which the components have the sole function of controlling the device for the single purpose for which the device is intended.

(3) “Computer network” means a set of related, remotely connected devices and communication facilities including at least one computer system with capability to transmit data through communication facilities.

(4) “Computer services” means providing access to or service or data from a computer, a computer system, or a computer network.

(5) “Computer software” means a set of computer programs, procedures, and associated documentation concerned with operation of a computer system.

(6) “Computer system” means a set of functionally related, connected or unconnected, computer equipment, devices, or computer software.

(7) “Home Page” means the index or location for each computer site on the World Wide Web.

(8) “Internet” means the global information system that is logically linked together by a globally unique address space based on the Internet Protocol or its subsequent extensions, is able to support communications using the Transmission Control Protocol/Internet Protocol suite or its subsequent extensions, and other Internet Protocol compatible protocols, and provides, uses or makes accessible, either publicly or privately, high level services layered on the communications and related infrastructure described herein.

(9) “Server” means a computer that listens for and services a client.

(10) “World Wide Web” means a server providing connections to mega lists of information on the Internet; it is made up of millions of individual web sites linked together.

D. Whoever commits the crime of gambling by computer shall be fined not more than five hundred dollars, or imprisoned for not more than six months, or both.

E. Whoever designs, develops, manages, supervises, maintains, provides, or produces any computer services, computer system, computer network, computer software, or any server providing a Home Page, Web Site, or any other product accessing the Internet, World Wide Web, or any part thereof offering to any client for the primary purpose of the conducting as a business of any game, contest, lottery, or contrivance whereby a person risks the loss of anything of value in order to realize a profit shall be fined not more than twenty thousand dollars, or imprisoned with or without hard labor, for not more than five years, or both.

F. The conducting or assisting in the conducting of gaming activities or operations upon a riverboat, at the official gaming establishment, by operating an electronic video draw poker device, by a charitable gaming licensee, or at a pari-mutuel wagering facility, conducting slot machine gaming at an eligible horse racing facility, or the operation of a state lottery which is licensed for operation and regulated under the provisions of Chapters 4 and 11 of Title 4, Chapters 4, 5, 6, and 7 of Title 27, or Subtitle XI of Title 47 of the Louisiana Revised Statutes of 1950, shall not be considered gambling by computer for the purposes of this Section, so long as the wagering is done on the premises of the licensed establishment.

G. The conducting or assisting in the conducting of pari-mutuel wagering at licensed racing facilities under the provisions of Chapter 4 of Title 4 of the Louisiana Revised Statutes of 1950, shall not be considered gambling by computer for the purposes of this Section so long as the wagering is done on the premises of the licensed establishment.

H. Nothing in this Section shall prohibit, limit, or otherwise restrict the purchase, sale, exchange, or other transaction related to stocks, bonds, futures, options, commodities, or other similar instruments or transactions occurring on a stock or commodities exchange, brokerage house, or similar entity.

I. The providing of Internet or other on-line access, transmission, routing, storage, or other communication related services, or Web Site design, development, storage, maintenance, billing, advertising, hypertext linking, transaction processing, or other site related services, by telephone companies, Internet Service Providers, software developers, licensors, or other such parties providing such services to customers in the normal course of their business, shall not be considered gambling by computer even though the activities of such customers using such services to conduct a prohibited game, contest, lottery, or contrivance may constitute gambling by computer for the purposes of this Section. The provisions of this Subsection shall not exempt from criminal prosecution any telephone company, Internet Service Provider, software developer, licensor, or other such party if its primary purpose in providing such service is to conduct gambling as a business. (Acts 1997, No. 1467, § 1, eff. Aug. 15, 1997; Acts 2010, No. 518, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 518, in (F), added “conducting slot machine gaming at an eligible horse racing facility” and substituted “Chapters 4 and 11 of Title 4, Chapters 4, 5, 6, and 7 of Title 27” for “Chapter 4 of Title 4, Chapters 4, 5, and 6, of Title 27, or Part V-A of Chapter 14 of Title 33.”

CROSS REFERENCES

Louisiana Law. — Seizure and disposition of evidence, property and proceeds; gambling, see La. R.S. 14:90.1.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Enterprise which includes broadcasting table games via the internet in order that wagering may take place on the outcome of the broadcast games violates La. R.S. 14:90.3., OPINION NUMBER 99-301, La. Atty. Gen. Op. No. 1999-301; 2000 La. AG LEXIS 60.

TREATISES AND LAW REVIEWS

General Law Reviews. — Note: A Winning Hand: A Proposal for an International Regulatory Schema with Respect to the Growing Online Gambling Dilemma in the United States. 37 Vand. J. Transnat’l L. 1389 (November 2004).

Article: The Federal Framework for Internet Gambling. 10 Rich. J.L. & Tech. 26 (Spring, 2004).

§ 90.4. Unlawful playing of video draw poker devices by persons under the age of twenty-one; penalty.

A. It is unlawful for any person under twenty-one years of age to play video draw poker devices.

B. For purposes of this Section, “video draw poker device” means a device, as defined in R.S. 27:301(B)(15), placed in an establishment licensed for operation and regulated under the applicable provisions of Chapter 6 of Title 27 of the Louisiana Revised Statutes of 1950.

C. Whoever violates the provisions of this Section shall be fined not more than one hundred dollars for the first offense, two hundred fifty dollars for the second offense, and five hundred dollars for the third offense.

D. A gaming licensee, or a specifically authorized employee or agent of a gaming licensee, may use reasonable force to detain a person for questioning on the premises of the gaming establishment, for a length of time, not to exceed sixty minutes, unless it is reasonable under the circumstances that the person be detained longer, when he has reasonable cause to believe that the person has violated the provisions of this Section. The licensee or his employee or agent may also detain such a person for arrest by a peace officer. The detention shall not constitute an arrest. (Acts 1998, 1st Ex. Sess., No. 162, § 1.)

Editor’s Notes. — Acts 2012, No. 161, § 3, effective August 1, 2012, repealed R.S. 27:301 referenced in the section above.

§ 90.5. Unlawful playing of gaming devices by persons under the age of twenty-one; underage persons, penalty.

A. It is unlawful for any person under twenty-one years of age to play casino games, gaming devices, or slot machines.

B. No person under the age of twenty-one shall enter, or be permitted to enter, the designated gaming area of a riverboat, the official gaming establishment, or the designated slot machine gaming area of a pari-mutuel wagering facility which offers live horse racing licensed for operation and regulated under the applicable provisions of Chapters 4, 5, and 7 of Title 27 of the Louisiana Revised Statutes of 1950.

C. For purposes of this Section, “casino games, gaming devices, or slot machines” means a game or device, as defined in R.S. 27:44(10) or (12), 205(12) or (13), or 353(14) operated on a riverboat, at the official gaming establishment, or at a pari-mutuel wagering facility which offers live horse racing which is licensed for operation and regulated under the provisions of Chapters 4, 5, and 7 of Title 27 of the Louisiana Revised Statutes of 1950.

D. Whoever violates the provisions of this Section shall be fined not more than five hundred dollars and may be imprisoned for not more than six months, or both. (Acts 2004, No. 828, § 1, eff. Aug. 15, 2004.)

§ 90.6. Gambling or wagering at cockfights.

A. Gambling or wagering at a cockfight is the aiding or abetting or participation in any game, contest, lottery, or contrivance, in any location or place where a cockfight is being conducted and whereby a person risks the loss of anything of value in order to realize a profit.

B. Whoever commits the crime of gambling or wagering at a cockfight shall be fined not more than five hundred dollars, or imprisoned for not more than six months, or both. Upon a second and subsequent violation of this Section, the penalty shall be a fine of one thousand dollars, or imprisonment for not more than one year, or both.

C. Whoever conducts, finances, manages, supervises, directs, leases, or owns all or part of a business or the premises when such person has knowledge that gambling or wagering at a cockfight occurs shall be fined not more than twenty thousand dollars, or imprisoned with or without hard labor, for not more than five years, or both. (Acts 2007, No. 223, § 1, eff. Aug. 15, 2007.)

2. OFFENSES AFFECTING THE HEALTH AND MORALS OF MINORS.

§ 91. Unlawful sales of weapons to minors.

A. Unlawful sales of weapons to minors is the selling or otherwise delivering for value of any firearm or other instrumentality customarily used as a dangerous weapon to any person under the age of eighteen. Lack of knowledge of the minor’s age shall not be a defense.

B. Whoever commits the crime of unlawful sales of weapons to minors shall be fined not more than three hundred dollars or imprisoned for not more than six months, or both. (Amended by Acts 1972, No. 704, § 1; Acts 1972, No. 768, § 5; Acts 1994, 3rd Ex. Sess., No. 84, § 1; Acts 1995, No. 639, § 1; Acts 1996, 1st Ex. Sess., No. 78, § 1.)

CROSS REFERENCES

Municipal Law. — Offenses against public safety, weapons > unlawful sale, transfer to minors. New Orleans Code of Ordinance § 54-345.

JUDICIAL DECISIONS
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TORTS

• Negligence

•• Duty

••• General Overview. — The sale of shotgun shells to two minor children did not constitute, under La. Rev. Stat. Ann. § 14:91, a cause of action against the seller for damages occasioned by injury resulting from the firing of one of those shells by one of the boys. Schmit v. Guidry, 204 So. 2d 646, 1967 La. App. LEXIS 4842 (Dec. 4, 1967).

••• Alcohol Providers

•••• General Overview. — La. Rev. Stat. Ann. § 14:91.1 and La. Rev. Stat. Ann. § 14:91.2, which prohibit purchasing and possessing alcohol, are not to be extended to impose a duty upon one minor not to give alcohol to another. Bell v. Whitten, 722 So. 2d 1057, 1998 La. App. LEXIS 3462 (Nov. 6, 1998).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Although a seller of alcoholic beverages may not be prosecuted under La. R.S. 14:91, unlawful sales to minors, when he sells to a person between the ages of eighteen and twenty-one, he may be prosecuted as a principal to the crime of purchasing alcoholic beverages by a person eighteen years of age or older and under twenty-one years of age., OPINION No. 92-567, La. Atty. Gen. Op. No. 1992-567; 1992 La. AG LEXIS 604.

A person must be twenty-one years of age or older to legally purchase alcoholic beverages. Although a seller of alcoholic beverages may not be prosecuted under R.S. 14:91, unlawful sales to minors, when he sells to a person between the ages of 18 and 21, he may be prosecuted as a principal to the crime of purchasing alcoholic beverages by a person 18 years of age or older and under 21 years of age. The term “public possession” under R.S. 14:91.5 does not include private residences, private clubs, or private establishments., OPINION NUMBER 92-801, La. Atty. Gen. Op. No. 1992-801; 1992 La. AG LEXIS 638.

Adjudication of delinquency may not be used as a conviction for La. R.S. 14:95.1; Felony conviction may be used with conditions of probation and parole to reject application under Brady Handgun Violence Prevention Act., OPINION No. 94-141, La. Atty. Gen. Op. No. 1994-141; 1995 La. AG LEXIS 48.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: State v. Wingate: Fishing the Murky Waters of Louisiana’s Strict Liability Crimes. 57 La. L. Rev. 1415 (Summer, 1997).

The Court Giveth and the Court Taketh Away: State v. Fernandez-Returning Louisiana’s Children to an Adult Standard. 60 La. L. Rev. 605 (Winter, 2000).

Comment: Proposed Legislation for Safely Regulating the Increasing Number of Living Organ and Tissue Donations by Minors. 61 La. L. Rev. 433 (Winter, 2001).

Note: Gresham v. Davenport: Minor Social Host Drinking Liability, Where Does the Duty Lie? 50 La. L. Rev. 875 (March, 1990).

Note: Tort—Bar Owner’s Liability to Patron for Injuries Arising from Sale of Intoxicating Liquor. 51 Tul. L. Rev. 394 (February, 1977).

§ 91.1. Unlawful presence of a sexually violent predator.

A. Unlawful presence of a sexually violent predator is:

(1) The physical presence of a sexually violent predator on the school property of any public or private, elementary or secondary school, or in any motor vehicle or other means of conveyance owned, leased, or contracted by such school to transport students to or from school or a school-related activity when persons under the age of eighteen years are present on the school property or in a school vehicle; or

(2) The physical residing of a sexually violent predator within one thousand feet of any public or private elementary or secondary school, a day care center, group home, residential home, or child care facility as defined in R.S. 46:1403, a family child day care home as defined in R.S. 46:1441.1, playground, public or private youth center, public swimming pool, or free standing video arcade facility.

B. It shall not be a violation of Paragraph (A)(1) of this Section if the offender has permission to be present from the superintendent of the school board in the case of a public school or the principal or headmaster in the case of a private school.

C. If permission is granted to an offender to be present on public school property by the superintendent for that public school pursuant to Subsection B of this Section, then the superintendent shall notify the principal at least twenty-four hours in advance of the visit by the offender. This notification shall include the nature of the visit and the date and time in which the sex offender will be present in the school. The offender shall notify the office of the principal upon arrival on the school property and upon departing from the school. If the offender is to be present in the vicinity of children, the offender shall remain under the direct supervision of a school official.

D. For purposes of this Section:

(1) “School property” means any property used for school purposes, including but not limited to school buildings, playgrounds, and parking lots.

(2) “Sexually violent predator” means a person defined as such in accordance with the provisions of Chapter 3-D of Title 15 of the Louisiana Revised Statutes of 1950.

E. Whoever violates the provisions of this Section shall be fined not more than one thousand dollars, imprisoned for not more than six months, or both. (Acts 2001, No. 1044, § 1, eff. Aug. 15, 2001; Acts 2004, No. 178, § 1, eff. Aug. 15, 2004; Acts 2006, No. 186, § 1, eff. June 2, 2006; Acts 2009, No. 210, § 1, eff. Sept. 1, 2009.)

2009 Amendments. — The 2009 amendment by No. 210 substituted “center, group home, residential home, or child care facility as defined in R.S. 46:1403, a family child day care home as defined in R.S. 46:1441.1” for “facility” in (A)(2).

2006 Amendments. — Acts 2006, No. 186, § 1, effective June 2, 2006, substituted “in accordance with the provisions of Chapter 3-D of Title 15 of the Louisiana Revised Statutes of 1950” for “in R.S. 15:541(16)” in D(2).

2004 Amendments. — Acts 2004, No. 178, § 1, effective August 15, 2004, added “a day care facility, playground, public or private youth center, public swimming pool or free standing video arcade facility” in (A)(2).

Quoted Statutory Material. — Acts 2006, No. 186, §§ 4 and 5, state that “The provisions of this Act shall not be interpreted to render any determination made by a sexual predator commission prior to the effective date of this Act as invalid nor shall it be interpreted as relieving the sex offender from the effects or obligations of that determination. The provisions of this Act shall apply to any sex offender who is convicted on or after August 15, 2006, or who is released from the custody of the Department of Public Safety and Corrections on or after August 15, 2006, on the expiration of his sentence, on an order of the Board of Parole, or by virtue of diminution of sentence.”

CROSS REFERENCES

Municipal Law. — Unlawful sales to minors. Shreveport Code of Ordinance § 50-118.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Person, age sixteen, emancipated by marriage would not be permitted to go into a bar and be served alcoholic beverages, they could also be arrested or given citation for the offense, further person may be subject to a juvenile curfew., OPINION No. 82-897, La. Atty. Gen. Op. No. 1982-897; 1982 La. AG LEXIS 227.

La. R.S. 14:92 applies to anyone seventeen years of age or older. Traffic violations would not apply to La. R.S. 14:92 when juvenile is not responsible for any crime. La. R.S. 32:361.1 does permit discolored windows, reflective murals or louvered windows in certain situations. Police officer may pursue traffic violator beyond territorial jurisdiction under theory of close pursuit. Const. Art. 1, Sec. 13 would not apply to the issuing of a summons., OPINION No. 82-626, La. Atty. Gen. Op. No. 1982-626; 1982 La. AG LEXIS 383.

Exemptions in La. R.S. 14:91.5 apply only to those persons eighteen years of age or older and under twenty-one years of age. General discussion of statutes involving purchase or possession of alcoholic beverages by minors., OPINION NUMBER 88-447, La. Atty. Gen. Op. No. 1988-447; 1988 La. AG LEXIS 323.

Although a seller of alcoholic beverages may not be prosecuted under La. R.S. 14:91, unlawful sales to minors, when he sells to a person between the ages of eighteen and twenty-one, he may be prosecuted as a principal to the crime of purchasing alcoholic beverages by a person eighteen years of age or older and under twenty-one years of age., OPINION No. 92-567, La. Atty. Gen. Op. No. 1992-567; 1992 La. AG LEXIS 604.

A person must be twenty-one years of age or older to legally purchase alcoholic beverages. Although a seller of alcoholic beverages may not be prosecuted under R.S. 14:91, unlawful sales to minors, when he sells to a person between the ages of eighteen and twenty-one, he may be prosecuted as a principal to the crime of purchasing alcoholic beverages by a person eighteen years of age or older and under twenty-one years of age. The term “public possession” under R.S. 14:91.5 does not include private residences, private clubs, or private establishments., OPINION NUMBER 92-801, La. Atty. Gen. Op. No. 1992-801; 1992 La. AG LEXIS 638.

A question on the management of Cheniere Lake was not authorized to be placed on the election ballot, and is of no legal effect., OPINION NUMBER 96-352, La. Atty. Gen. Op. No. 1996-352; 1996 La. AG LEXIS 374.

TREATISES AND LAW REVIEWS

Louisiana Treatises. — 1-5 Louisiana Tort Law § 5.07 > Chapter 5 DUTY: GENERAL AND SPECIFIC RISKS > § 5.07 Failure to Act. 1.

Louisiana Law Reviews. — Note: Gresham v. Davenport: Minor Social Host Drinking Liability, Where Does the Duty Lie? 50 La. L. Rev. 875 (March, 1990).

§ 91.2. Unlawful presence of a sex offender.

A. The following acts when committed by a person convicted of a sex offense as defined in R.S. 15:541(14.1) when the victim is under the age of thirteen years shall constitute the crime of unlawful residence or presence of a sex offender:

(1) The physical presence of the offender in, on, or within one thousand feet of the school property of any public or private elementary or secondary school or the physical presence in any motor vehicle or other means of conveyance owned, leased, or contracted by such school to transport students to or from school or a school-related activity when persons under the age of eighteen years are present on the school property or in a school vehicle.

(2) The offender establishing a residence within one thousand feet of any public or private elementary or secondary school or child care facility as defined in R.S. 46:1403.

(3) The physical presence of the offender in, on, or within one thousand feet of a public park, recreational facility, or child care facility as defined in R.S. 46:1403.

(4) The offender establishing a residence within one thousand feet of any public park or recreational facility.

Subdivision (A)(5), as enacted by Acts 2012, No. 693, § 1, is effective January 1, 2013.

(5) The physical presence of the offender in or on public library property.

Subdivision (A)(6), as enacted by Acts 2012, No. 693, § 1, is effective January 1, 2013.

(6) Loitering within one thousand feet of public library property.

B. The following acts, when committed by a person convicted of an aggravated offense as defined in R.S. 15:541(2) when the victim is under the age of thirteen years, shall constitute the crime of unlawful residence or presence of a sex offender:

(1) The physical presence of the offender in, on, or within one thousand feet of a group home, residential home, child care facility as defined in R.S. 46:1403, or a family child day care home as defined in R.S. 46:1441.1.

(2) The establishment of a residence within one thousand feet of any group home, residential home, child care facility as defined in R.S. 46:1403, a family child day care home as defined in R.S. 46:1441.1, playground, public or private youth center, public swimming pool, or free standing video arcade facility.


C. (1) It shall not be a violation of the provisions of this Section if the offender has permission to be present on school premises from the superintendent of the school board in the case of a public school or the principal or headmaster in the case of a private school.

(2) If permission is granted to an offender to be present on public school property by the superintendent for that public school pursuant to this Subsection, then the superintendent shall notify the principal at least twenty-four hours in advance of the visit by the offender. This notification shall include the nature of the visit and the date and time in which the sex offender will be present in the school. The offender shall notify the office of the principal upon arrival on the school property and upon departing from the school. If the offender is to be present in the vicinity of children, the offender shall remain under the direct supervision of a school official.

(3) Any superintendent, principal, or school master who acts in good faith in compliance with this Subsection shall be immune from civil or criminal liability for his actions in connection with any injury or claim arising from an offender being present on school property pursuant to permission granted by that superintendent, principal, or school master.

This version of Subdivision (D) is effective until January 1, 2013. See Acts 2012, No. 693, § 1.

D. For purposes of this Section:

(1) “School property” means any property used for school purposes, including but not limited to school buildings, playgrounds, and parking lots.

(2) “Public park or recreational facility” means any building or area owned by the state or by a political subdivision which is open to the public and used or operated as a park or recreational facility and shall include all parks and recreational areas administered by the office of state parks in the Department of Culture, Recreation and Tourism.

This version of Subdivision (D) is effective January 1, 2013. See Acts 2012, No. 693, § 1.

D. (1) It shall not be a violation of this Section if the offender has complied with all regulations of the governing board of the public library that restrict access of sex offenders to public library property.

(2) By January 1, 2013, each governing board of a public library shall develop and implement a plan to regulate access of sex offenders to the public library property under its jurisdiction.

(3) Each governing board of a public library shall tailor its regulations to reasonably restrict the time, place, and manner of access to public library property and shall narrowly tailor the regulations to serve the significant governmental interest of protecting children from contact with sex offenders.

(4) The State Library of Louisiana shall provide technical assistance in the development of the regulations by the governing boards. Such assistance shall guide the governing boards to develop, to the extent practicable, regulations that are uniform and ensure fair and consistent application across jurisdictions.

(5) Any public servant, including any head librarian, member of a governing board of a public library, staff and volunteers of a public library, and the state of Louisiana, who acts in good faith in compliance with this Subsection shall be immune from civil and criminal liability for his actions in connection with any injury or claim arising from a sex offender being present on public library property.

(6) Nothing in this Subsection shall prevent a public library from adopting a total ban on a sex offender’s access to public library property, provided that the governing board complies with the criteria set forth in Paragraph (3) of this Subsection.

(7) No provision of this Subsection shall apply when the sex offender is reporting to a police station or a court house which is within the distance specified herein from a library.

This version of Subdivision (E) is effective until January 1, 2013. See Acts 2012, No. 693, § 1.

E. Whoever violates the provisions of this Section shall be fined not more than one thousand dollars, imprisoned with or without hard labor for not more than one year, or both.

This version of Subdivision (E) is effective January 1, 2013. See Acts 2012, No. 693, § 1.

E. (1) “Governing board of the public library” means a library board of control or other public body responsible for the operations of a public library.

(2) “Loitering” means to linger, remain, or prowl in a public place or on the premises of another for a protracted period of time without lawful business or reason to be present.

(3) “Public library” means a parish or municipal library provided for by Chapter 3 of Title 25 of the Louisiana Revised Statutes of 1950.

(4) “Public library property” means immovable property that is open to the public and is used as a branch of a parish or municipal public library, including any courtyard or parking lot that is under the direct and exclusive control of the public library.

(5) “Public park or recreational facility” means any building or area owned by the state or by a political subdivision that is open to the public and used or operated as a park or recreational facility and shall include all parks and recreational areas administered by the office of state parks in the Department of Culture, Recreation and Tourism.

(6) “School property” means any property used for school purposes, including but not limited to school buildings, playgrounds, and parking lots.

Subdivision (F), as enacted by Acts 2012, No. 693, § 1, is effective January 1, 2013.

F. Whoever violates the provisions of this Section shall be fined not more than one thousand dollars, imprisoned with or without hard labor for not more than one year, or both. (Acts 2006, No. 40, § 1, eff. Aug. 15, 2006; Acts 2009, No. 210, § 1, eff. Sept. 1, 2009; Acts 2012, No. 191, § 1, eff. Aug. 1, 2012; Acts 2012, No. 693, § 1, eff. Jan. 1, 2013.)

LSLI 2012 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated Subparagraphs (E)(1) and (E)(2) of R.S. 14:91.2, as amended by Acts 2012, No. 693, § 1, as Subparagraphs (E)(6) and (E)(5), respectively, and redesignated Subparagraph (E)(5) and (E)(6), as amended by that Act, as Subparagraphs (E)(1) and (E)(2), respectively.

2012 Amendments. — The 2012 amendment by Act No. 191 added “or child care facility as defined in R.S. 46:1403” in (A)(2) and (A)(3); deleted “day care center” preceding “group home” in (B)(1) and (B)(2); and made related changes.

The 2012 amendment by Act No. 693 added (A)(5), (A)(6), (D), and (E)(3) through (E)(6); redesignated former (D) and (E) as (E) and (F); and made a stylistic change.

2009 Amendments. — The 2009 amendment by No. 210 added (B); and redesignated former (B) through (D) as (C) through (E).

Quoted Statutory Material. — Acts 2006, No. 40, § 2, provides that “The provisions of this Act shall apply to any sex offender who is convicted on or after August 15, 2006, or who is released from the custody of the Department of Public Safety and Corrections on or after August 15, 2006, on the expiration of his sentence, on an order of the Board of Parole, or by virtue of diminution of sentence.”

CROSS REFERENCES

Louisiana Law. — Written notification by the courts; form to be used, see La. R.S. 15:543.1.

§ 91.3. Unlawful participation in a child-related business.

A. No person who has been convicted of, or who has pled guilty or nolo contendere to, an offense listed in R.S. 15:587.1(C) shall own, operate, or in any way participate in the governance of those child care facilities as enumerated in R.S. 46:1403, or own, operate, or in any way participate in the governance of, or reside in, family child day care homes as defined in R.S. 46:1441.1.

B. Whoever violates the provisions of this Section shall be fined not more than one thousand dollars, imprisoned with or without hard labor for not more than one year, or both. (Acts 2009, No. 210, § 1, eff. Sept. 1, 2009; Acts 2012, No. 223, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 223 in (A), substituted “who has been convicted of, or who has pled guilty or nolo contendere to, an offense listed in R.S. 15:587.1(C)” for “convicted of a sex offense as defined in R.S. 15:541, whose offense involved a person under the age of thirteen years” and inserted “own, operate, or in any way participate in the governance of, or reside”; and made stylistic changes.

§ 91.4. Contributing to the endangerment of a minor.

A. No person shall knowingly employ a person convicted of a sex offense as defined in R.S. 15:541, whose offense involved a minor child, to work in any of the following facilities:

(1) A day care center, residential home, community home, or group home or child care facility as defined in R.S. 46:1403; or

(2) A family child day care home as defined in R.S. 46:1441.1.

B. No person shall knowingly permit a person convicted of a sex offense as defined in R.S. 15:541 physical access to any of the following facilities:

(1) A day care center, residential home, community home, group home, or child care facility as defined in R.S. 46:1403; or

(2) A family child day care home as defined in R.S. 46:1441.1.

C. Whoever violates the provisions of this Section shall be fined not more than one thousand dollars, imprisoned for not more than six months, or both. (Acts 2009, No. 210, § 1, eff. Sept. 1, 2009.)

§ 91.5. Unlawful use of a social networking website.

A. The following shall constitute unlawful use of a social networking website:

(1) The intentional use of a social networking website by a person who is required to register as a sex offender and who was convicted of R.S. 14:81 (indecent behavior with juveniles), R.S. 14:81.1 (pornography involving juveniles), R.S. 14:81.3 (computer-aided solicitation of a minor), or R.S. 14:283 (video voyeurism) or was convicted of a sex offense as defined in R.S. 15:541 in which the victim of the sex offense was a minor.

(2) The provisions of this Section shall also apply to any person convicted for an offense under the laws of another state, or military, territorial, foreign, tribal, or federal law which is equivalent to the offenses provided for in Paragraph (1) of this Subsection, unless the tribal court or foreign conviction was not obtained with sufficient safeguards for fundamental fairness and due process for the accused as provided by the federal guidelines adopted pursuant to the Adam Walsh Child Protection and Safety Act of 2006.

B. For purposes of this Section:

(1) “Minor” means a person under the age of eighteen years.

(2) (a) “Social networking website” means an Internet website, the primary purpose of which is facilitating social interaction with other users of the website and has all of the following capabilities:

(i) Allows users to create web pages or profiles about themselves that are available to the general public or to any other users.

(ii) Offers a mechanism for communication among users.

(b) “Social networking website” shall not include any of the following:

(i) An Internet website that provides only one of the following services: photo-sharing, electronic mail, or instant messenging.

(ii) An Internet website the primary purpose of which is the facilitation of commercial transactions involving goods or services between its members or visitors.

(iii) An Internet website the primary purpose of which is the dissemination of news.

(iv) An Internet website of a governmental entity.

(3) “Use” shall mean to create a profile on a social networking website or to contact or attempt to contact other users of the social networking website.

C. (1) Whoever commits the crime of unlawful use of a social networking website shall, upon a first conviction, be fined not more than ten thousand dollars and shall be imprisoned with hard labor for not more than ten years without benefit of parole, probation, or suspension of sentence.

(2) Whoever commits the crime of unlawful use of a social networking website, upon a second or subsequent conviction, shall be fined not more than twenty thousand dollars and shall be imprisoned with hard labor for not less than five years nor more than twenty years without benefit of parole, probation, or suspension of sentence. (Acts 2011, No. 26, § 1, eff. Aug. 15, 2011; Acts 2012, No. 205, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 205 substituted “of a social networking website” for “or access of social media” in the section heading, in the introductory language of (A), and in (C)(1) and (C)(2); substituted “intentional use of a social networking website” for “using or accessing of social networking websites, chat rooms, and peer-to-peer networks” in (A)(1); deleted “previously” preceding “convicted” wherever it appears in (A)(1) and (A)(2); deleted former (B); redesignated former (C) and (D) as (B) and (C); and rewrote present (B).

§ 91.6. Unlawful distribution of sample tobacco products to persons under age eighteen; penalty.

A. No person shall distribute or cause to be distributed to persons under eighteen years of age a promotional sample of any tobacco product.

B. For purposes of this Section, the following definitions apply:

(1) “Tobacco product” means any cigar, cigarette, smokeless tobacco, or smoking tobacco.

(2) “Cigar” means any roll of tobacco for smoking, irrespective of size or shape, and irrespective of the tobacco being flavored, adulterated, or mixed with any other ingredients, where such roll has a wrapper made chiefly of tobacco.

(3) “Cigarette” means any roll for smoking made wholly or in part of tobacco, irrespective of size or shape and irrespective of the tobacco being flavored, adulterated, or mixed with any other ingredient, where such roll has a wrapper or cover made of paper, or any other material, except where such wrapper is wholly or in greater part made of tobacco.

(4) “Smokeless tobacco” means any finely cut, ground, powdered, or leaf tobacco that is intended to be placed in the oral or nasal cavity.

(5) “Smoking tobacco” means granulated, plug cut, crimp cut, ready rubbed, and any other kind and form of tobacco prepared in such manner as to be suitable for smoking in a pipe or cigarette.

C. Whoever violates a provision of this Section shall be fined not less than one hundred dollars nor more than five hundred dollars upon conviction. (Acts 1988, No. 709, § 1.)

CROSS REFERENCES

Louisiana Law. — General requirements of eligibility, see La. R.S. 26:909.

Acts prohibited, see La. R.S. 26:911.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Ordinance criminalizing sale or distribution of tobacco to minors by parish not operating under home rule charter is ultra vires exercise of police power., OPINION NUMBER 90-598, La. Atty. Gen. Op. No. 1990-598; 1990 La. AG LEXIS 411.

§ 91.7. Unauthorized possession or consumption of alcoholic beverages on public school property.

A. No person shall intentionally possess or consume alcoholic beverages upon public school property unless authorized by the principal or person in charge of the public school property at the time.

B. For purposes of this Section:

(1) “School” means any public elementary or secondary school.

(2) “School property” means all property used for school purposes, including but not limited to school playgrounds, buildings, and parking lots.

C. Whoever violates the provisions of this Section shall be fined not more than one thousand dollars and imprisoned not less than fifteen days nor more than six months. (Acts 1991, No. 866, § 1; Acts 1994, 3rd Ex. Sess., No. 93, § 1; Acts 2001, No. 403, § 1, eff. June 15, 2001.)

Editor’s Notes. — Acts 2006, No. 45, § 1, provides for retroactive application of certain penalty provisions, or related matters, as applied to defendants who were convicted or who were sentenced prior to June 15, 2001.

2001 Amendments. — Acts 2001, No. 403, § 1, effective June 15, 2001, deleted “without benefit of suspension of sentence” in (C).

§ 91.8. Unlawful sale, purchase, or possession of tobacco; signs required; penalties.

A. This Section shall be known and may be cited as the “Prevention of Youth Access to Tobacco Law”.

B. It is the intent of the legislature that enforcement of this Section shall be implemented in an equitable manner throughout the state. For the purpose of equitable and uniform implementation and application of state and local laws and regulations, the provisions of this Section shall supersede existing or subsequently adopted local ordinances or regulations which relate to the sale, promotion, and distribution of tobacco products. It is the intent of the legislature that this Section shall be equitably enforced so as to ensure the eligibility for and receipt of any federal funds or grants the state now receives or may receive relating to the provisions of this Section.

C. It is unlawful for any manufacturer, distributor, retailer, or other person knowingly to sell or distribute any tobacco product to a person under the age of eighteen. However, it shall not be unlawful for a person under the age of eighteen to accept receipt of a tobacco product from an employer when required in the performance of such person’s duties. At the point of purchase, a sign in type not less than 30-point type shall be displayed that reads “LOUISIANA LAW PROHIBITS THE SALE OF TOBACCO TO PERSONS UNDER AGE 18”.

D. It is unlawful for a vending machine operator to place in use a vending machine to vend any tobacco product automatically, unless the machine displays a sign or sticker in not less than 22-point type on the front of the machine stating, “LOUISIANA LAW PROHIBITS THE SALE OF TOBACCO TO PERSONS UNDER AGE 18”, or words of similar meaning.

E. It is unlawful for any person under the age of eighteen to buy any tobacco product.

F. (1) It is unlawful for any person under the age of eighteen to possess any tobacco product.

(2) However, it shall not be unlawful for a person under the age of eighteen to possess a tobacco product under any of the following circumstances:

(a) When a person under eighteen years of age is accompanied by a parent, spouse, or legal guardian twenty-one years of age or older.

(b) In private residences.

(c) When the tobacco product is handled during the course and scope of his employment and required in the performance of such person’s duties.

G. For purposes of this Section, the following definitions apply:

(1) “Tobacco product” means any cigar, cigarette, smokeless tobacco, or smoking tobacco.

(2) “Cigar” means any roll of tobacco for smoking, irrespective of size or shape, and irrespective of the tobacco being flavored, adulterated, or mixed with any other ingredients, where such roll has a wrapper made chiefly of tobacco.

(3) “Cigarette” means any roll for smoking made wholly or in part of tobacco, irrespective of size or shape and irrespective of the tobacco being flavored, adulterated, or mixed with any other ingredient, where such roll has a wrapper or cover made of paper, or any other material, except where such wrapper is wholly or in greater part made of tobacco.

(4) “Smokeless tobacco” means any finely cut, ground, powdered, or leaf tobacco that is intended to be placed in the oral or nasal cavity.

(5) “Smoking tobacco” means granulated, plug cut, crimp cut, ready rubbed, and any other kind and form of tobacco prepared in such manner as to be suitable for smoking in a pipe or cigarette.

H. (1) A person who violates the provisions of this Section by selling or buying tobacco products shall be fined not more than fifty dollars for the first violation. The penalties for subsequent violations shall be a fine of not more than one hundred dollars for the second violation, a fine of not more than two hundred fifty dollars for the third violation, and a fine of not more than four hundred dollars for any violation thereafter.

(2) A person who violates the provisions of this Section by possessing tobacco products shall be fined not more than fifty dollars for each violation.

I. A violation of the signage requirement of Subsection C of this Section shall be deemed to be a violation by the owner of the establishment where the violation occurred. A violation of the signage requirement of Subsection D of this Section shall be deemed to be a violation by the owner of the vending machine. For the first such violation, the owner shall be fined not more than fifty dollars. The penalties for subsequent violations shall be a fine of not more than one hundred dollars for the second violation, a fine of not more than two hundred fifty dollars for the third violation, and a fine of not more than five hundred dollars for any violation thereafter.

J. The law enforcement agency issuing the citation or making the arrest or the clerk of the court in which a prosecution is initiated, as the case may be, shall notify the commissioner of the office of alcohol and tobacco control of the action and the final disposition of the matter. (Acts 1991, No. 919, § 1; Acts 1994, 3rd Ex. Sess., No. 64, § 1; Acts 1997, No. 1010, § 1.)

CROSS REFERENCES

Louisiana Law. — Additional powers of the commissioner, see La. R.S. 26:793.

General requirements of eligibility, see La. R.S. 26:909.

Acts prohibited, see La. R.S. 26:911.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The Livingston Parish Jail may not legally sell or distribute tobacco products to inmates under the age of eighteen., Opinion No. 99-117, La. Atty. Gen. Op. No. 1999-117; 1999 La. AG LEXIS 114.

Municipalities with home rule charters may adopt identical state laws in order to share jurisdiction with the state, provided the police powers of the state are not abridged., OPINION No. 99-176, La. Atty. Gen. Op. No. 1999-176; 1999 La. AG LEXIS 244.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — The Court Giveth and the Court Taketh Away: State v. Fernandez-Returning Louisiana’s Children to an Adult Standard. 60 La. L. Rev. 605 (Winter, 2000).

Comment: Proposed Legislation for Safely Regulating the Increasing Number of Living Organ and Tissue Donations by Minors. 61 La. L. Rev. 433 (Winter, 2001).

§ 91.9. Unlawful presence or contact of a sex offender relative to a former victim.

A. It shall be unlawful for any person convicted of a sex offense as defined in R.S. 15:541 to do any of the following:

(1) Establish a residence or physically reside within three miles of the victim of the offense for which he was convicted.

(2) Knowingly be physically present within three hundred feet of the victim of the offense for which he was convicted.

(3) Communicate, either by electronic communication, in writing, or orally, with the victim of the offense for which he was convicted or an immediate family member of the victim, unless the victim consents to such communication in writing and the communication is made pursuant to the provisions of R.S. 46:1846.

B. For purposes of this Section, “immediate family member” means the spouse, mother, father, aunt, uncle, sibling, or child of the victim, whether related by blood, marriage, or adoption.

C. (1) Whoever violates the provisions of Paragraphs (A)(1) or (2) of this Section shall be fined not more than one thousand dollars, imprisoned with or without hard labor for not more than one year, or both.

(2) Whoever violates the provisions of Paragraph (A)(3) of this Section shall be fined not more than five hundred dollars, imprisoned for not more than six months, or both.

D. (1) (a) It shall be an affirmative defense to prosecution for a violation of Paragraph (A)(1) of this Section if the property where the offender resides was occupied by the offender prior to the date on which the victim began residing within three miles of the residence of the offender.

(b) The affirmative defense provided in Subparagraph (a) of this Paragraph shall not be available to an offender who pleads guilty to or is convicted of a subsequent sex offense as defined in R.S. 15:541 against the same victim after the victim began residing within three miles of the residence of the offender.

(2) (a) It shall be an affirmative defense to prosecution for a violation of Paragraph (A)(1) of this Section if the property where the offender resides was occupied by the offender prior to August 1, 2012.

(b) The affirmative defense provided in Subparagraph (a) of this Paragraph shall not be available to an offender who pleads guilty to or is convicted of a subsequent sex offense as defined in R.S. 15:541 against the same victim after August 1, 2012. (Acts 2012, No. 42, § 1, eff. Aug. 1, 2012.)

§ 91.10. [Blank.]

§ 91.11. Sale, exhibition, or distribution of material harmful to minors.

A. (1) The unlawful sale, exhibition, rental, leasing, or distribution of material harmful to minors is the intentional sale, allocation, distribution, advertisement, dissemination, exhibition, or display of material harmful to minors, by a person who is not the spouse, parent, or legal guardian of the minor to any unmarried person under the age of eighteen years, or the possession of material harmful to minors with the intent to sell, allocate, advertise, disseminate, exhibit, or display such material to any unmarried person under the age of eighteen years, by a person who is not the spouse, parent, or legal guardian of the minor at a newsstand or any other commercial establishment which is open to persons under the age of eighteen years.

(2) “Material harmful to minors” is defined as any paper, magazine, book, newspaper, periodical, pamphlet, composition, publication, photograph, drawing, picture, poster, motion picture film, video tape, video game, figure, phonograph record, album, cassette, compact disc, wire or tape recording, or other similar tangible work or thing which exploits, is devoted to or principally consists of, descriptions or depictions of illicit sex or sexual immorality for commercial gain, and when the trier of fact determines that each of the following applies:

(a) The material incites or appeals to or is designed to incite or appeal to the prurient, shameful, or morbid interest of minors.

(b) The material is offensive to the average adult applying contemporary community standards with respect to what is suitable for minors.

(c) The material taken as a whole lacks serious literary, artistic, political, or scientific value for minors.

(3) For the purpose of this section “descriptions or depictions of illicit sex or sexual immorality” includes the depiction, display, description, exhibition or representation of:

(a) Ultimate sexual acts, normal or perverted, actual, simulated, or animated, whether between human beings, animals, or an animal and a human being;

(b) Masturbation, excretory functions, or exhibition, actual, simulated, or animated, of the genitals, pubic hair, anus, vulva, or female breast nipples;

(c) Sadomasochistic abuse, meaning actual, simulated, or animated, flagellation or torture by or upon a person who is nude or clad in undergarments or in a costume which reveals the pubic hair, anus, vulva, genitals or female breast nipples, or the condition of being fettered, bound, or otherwise physically restrained, on the part of one so clothed;

(d) Actual, simulated, or animated, touching, caressing, or fondling of, or other similar physical contact with, a pubic area, anus, female breast nipple, covered or exposed, whether alone or between human,1 animals or a human and an animal, of the same or opposite sex, in an act of apparent sexual stimulation or gratification; or

(e) Actual, simulated, or animated, stimulation of the human genital organs by any device whether or not the device is designed, manufactured, and marketed for such purpose.

(4) “Minor” means any person under the age of eighteen years.

(5) “Video game” means an object or device that stores recorded data or instructions, receives data or instructions generated by a person who uses it, and, by processing the data or instructions, creates an interactive game capable of being played or viewed on or through a computer, gaming system, console, or other technology.

B. (1) It shall be unlawful for a person who is not the spouse, parent, or legal guardian of the minor to invite or permit any unmarried person under the age of eighteen years of age to be in any commercial establishment that exhibits or displays any item, material, work or thing of any kind that is described in Subsection A of this Section.

(2) Lack of knowledge of age shall not constitute a defense, unless the defendant shows that he had reasonable cause to believe that the minor involved was eighteen years of age or more and that the minor exhibited to the defendant a selective service card, driver’s license, military identification card, birth certificate or other official or apparently official document purporting to establish that such a minor was eighteen years of age or more.

(3) For the purpose of Subsections A and B of this Section, “exhibition or display” means the exhibition or display of material harmful to minors as defined in Subsection A of this Section so that, as displayed, depictions and representations of illicit sex or sexual immorality are visible to minors.

(4) A commercial establishment shall not be in violation of this Section if the commercial establishment provides for a separate area for the exhibition or display of material harmful to minors and designates said area “NOT FOR MINORS” or similar words and the commercial establishment prohibits persons under the age of eighteen years from seeing or examining the contents of material harmful to minors.

C. This section does not preempt, nor shall anything in this section be construed to preempt, the regulation of obscenity by municipalities, parishes and consolidated city-parish governments; however, in order to promote uniform obscenity legislation throughout the state, the regulation of obscenity by municipalities, parishes and consolidated city-parish governments shall not exceed the scope of the regulatory prohibitions contained in the provisions of this section.

D. Prior to selling material harmful to minors as provided for by this Section, a commercial establishment shall require the individual purchasing the material harmful to minors to provide a driver’s license, selective service card, military identification card, birth certificate, or other official form of identification which on its face establishes the age of the person as eighteen years or older.

E. Whoever is found guilty of violating the provisions of this section shall be fined not less than one hundred dollars nor more than two thousand dollars or imprisoned for not more than one year, or both. (Added by Acts 1966, No. 127, §§ 1, 2; Amended by Acts 1968, No. 647, § 1; Acts 1974, No. 275, § 1; Acts 1988, No. 782, § 1; Acts 1989, No. 384, § 1; Acts 2006, No. 529, § 1, eff. Aug. 15, 2006.)

2006 Amendments. — Acts 2006, No. 529, § 1, effective August 15, 2006, rewrote (A) and (B); added present (D); and redesignated former (D) as present (E).

CROSS REFERENCES

Municipal Law. — Carnival, Mardi Gras: mayorality permits > obscenity laws to be provided to certain applicants. New Orleans Code of Ordinance § 34-43.

Mayorality permits > obscenity laws to be provided to certain applicants. New Orleans Code of Ordinance § 30-73.

Peddlers, solicitors, and itinerant vendors > obscenity laws to be provided to certain applicants. New Orleans Code of Ordinance § 110-4.

Sale, exhibition, or distribution of material harmful to minors. New Orleans Code of Ordinance § 54-259.

Street entertainer > obscenity laws to be provided to certain applicants. New Orleans Code of Ordinance § 30-1460.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Sex Crimes

••• Child Pornography

•••• General Overview. — The clear intent of La. Rev. Stat. Ann. § 14:91.11 is to make it a crime for anyone older than 17 to sell, exhibit, or distribute obscene material to anyone younger than 17 at a commercial establishment. State v. Lisotta, 712 So. 2d 525, 1998 La. App. LEXIS 232 (Feb. 25, 1998).

GOVERNMENTS

• Legislation

•• Overbreadth. — Under La. Rev. Stat. Ann. § 14:91.11, reasonable persons are given sufficient notice of what is prohibited and of those standards that determine guilt or innocence notwithstanding an inadvertently placed comma; thus, La. Rev. Stat. Ann. § 14:91.11 is not unconstitutionally vague. State v. Lisotta, 712 So. 2d 525, 1998 La. App. LEXIS 232 (Feb. 25, 1998).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Municipalities with home rule charters may adopt identical state laws in order to share jurisdiction with the state, provided the police powers of the state are not abridged., OPINION No. 99-176, La. Atty. Gen. Op. No. 1999-176; 1999 La. AG LEXIS 244.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — The Court Giveth and the Court Taketh Away: State v. Fernandez-Returning Louisiana’s Children to an Adult Standard. 60 La. L. Rev. 605 (Winter, 2000).

Comment: Proposed Legislation for Safely Regulating the Increasing Number of Living Organ and Tissue Donations by Minors. 61 La. L. Rev. 433 (Winter, 2001).



Footnote:

1 As appears in enrolled bill.



§ 91.12. Sale, distribution or making available to minors publications encouraging, advocating, or facilitating the illegal use of controlled dangerous substances.

No person shall sell, distribute or make available to a person under eighteen years of age any publication which has as its dominant theme articles or a substantial number of advertisements encouraging, advocating, or facilitating the illegal use of any substance classified as a controlled dangerous substance pursuant to Title 40 of the Louisiana Revised Statutes of 1950.

No employee acting within the course and scope of his employment and who has no proprietary interest in the business shall be guilty of a violation of this Section unless he has actual knowledge of the contents of the publication.

Whoever violates this Section shall be fined not more than five hundred dollars or imprisoned for not more than six months, or both. (Added by Acts 1977, No. 594, § 1.)

§ 91.13. Illegal use of controlled dangerous substances in the presence of persons under seventeen years of age.

A. It shall be unlawful for any person over the age of seventeen, while in the presence of any person under the age of seventeen and when there is an age difference of greater than two years between the two persons, to use, consume, possess, or distribute any controlled dangerous substance in violation of the Uniform Controlled Dangerous Substances Act.

B. Whoever violates the provisions of this Section shall be fined not more than five hundred dollars or imprisoned for more than six months, or both. (Acts 1988, No. 691, § 1.)

§ 91.14. [Repealed.]

Repealed by Acts 2008, No. 220, § 13, effective June 14, 2008. This section was derived from Acts 2006, No. 441, § 2, eff. June 15, 2006.

§§ 91.15 to 91.20. [Blank.]

§ 91.21. Sale of poisonous reptiles to minors; penalty.

It shall be unlawful for any person to sell any type of poisonous reptile to a minor.

Any person violating the provision of this section shall be guilty of a misdemeanor and, upon conviction thereof, shall be fined not more than one hundred dollars or imprisoned for not more than six months, or both, for each such offense. (Added by Acts 1970, No. 491, § 1.)

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — The Court Giveth and the Court Taketh Away: State v. Fernandez-Returning Louisiana’s Children to an Adult Standard. 60 La. L. Rev. 605 (Winter, 2000).

§ 91.22. [Repealed.]

Repealed by Acts 1974, No. 276, § 1.

§ 92. Contributing to the delinquency of juveniles.

A. Contributing to the delinquency of juveniles is the intentional enticing, aiding, soliciting, or permitting, by anyone over the age of seventeen, of any child under the age of seventeen, and no exception shall be made for a child who may be emancipated by marriage or otherwise, to:

(1) Beg, sing, sell any article or play any musical instrument in any public place for the purpose of receiving alms.

(2) Associate with any vicious or disreputable persons, or frequent places where the same may be found.

(3) Visit any place where beverages of either high or low alcoholic content are the principal commodity sold or given away.

(4) Visit any place where any gambling device is found, or where gambling habitually occurs.

(5) Habitually trespass where it is recognized he has no right to be.

(6) Use any vile, obscene or indecent language.

(7) Perform any sexually immoral act.

(8) Absent himself or remain away, without authority of his parents or tutor, from his home or place of abode.

(9) Violate any law of the state or ordinance of any parish or village, or town or city of the state.

(10) Visit any place where sexually indecent and obscene material, of any nature, is offered for sale, displayed or exhibited.

(11) (a) Become involved in the commission of a crime of violence as defined in R.S. 14:2(B) which is a felony or a violation of the Uniform Controlled Dangerous Substances Law which is a felony.

(b) Become involved in the commission of any other felony not enumerated in Subparagraph (a) of this Paragraph.

B. Lack of knowledge of the juvenile’s age shall not be a defense.

C. Whoever commits the crime of contributing to the delinquency of a juvenile shall be fined not more than five hundred dollars, or imprisoned for not more than six months, or both.

D. Whoever is charged and convicted of contributing to the delinquency of a juvenile under Paragraph (7) of Subsection A of this Section shall be fined not more than one thousand dollars, or imprisoned with or without hard labor for not more than two years, or both.

E. (1) Whoever is charged and convicted of contributing to the delinquency of a juvenile under Subparagraph (a) of Paragraph (11) of Subsection A of this Section shall be imprisoned at hard labor for not less than two years and for not more than ten years or imprisoned according to the sentence of imprisonment for the underlying felony, whichever is less.

(2) Whoever is charged and convicted of contributing to the delinquency of a juvenile under Subparagraph (b) of Paragraph (11) of Subsection A of this Section shall be fined not more than one thousand dollars or imprisoned with or without hard labor for not more than two years, or both.

(3) If a parent or legal guardian of a juvenile is charged and convicted of contributing to the delinquency of the juvenile under Paragraph (11) of Subsection A of this Section and sentenced pursuant to the provisions of Paragraph (1) of this Subsection, at least one year of the sentence imposed shall be served without benefit of probation, parole, or suspension of sentence.

(4) If a parent or legal guardian is sentenced to imprisonment pursuant to the provisions of Paragraph (2) of this Subsection, the following shall apply:

(a) If a parent or legal guardian is sentenced to imprisonment for six months or less, the sentence shall be without benefit of probation, parole, or suspension of sentence.

(b) If a parent or legal guardian is sentence to imprisonment for more than six months, at least six months shall be without probation, parole, or suspension of sentence. (Amended by Acts 1962, No. 394, § 1; Acts 1966, No. 481, § 1; Acts 1966, No. 532, § 1; Acts 1968, No. 486, § 1; Acts 1968, No. 647, § 1; Acts 1976, No. 121, §§ 1, 2; Acts 1993, No. 526, § 1; Acts 1994, 3rd Ex. Sess., No. 74, § 1; Acts 1995, No. 1290, § 1; Acts 2009, No. 261, § 1, eff. Aug. 15, 2009.)

2009 Amendments. — The 2009 amendment by No. 261 added (E)(3) and (E)(4).

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “R.S. 14:2(B)” for “R.S. 14:2(13)” in (A)(11)(a), as amended by Acts 2006, No. 72, § 1.

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 15:541.

Notification of sex offenders and child predators, see La. R.S. 15:542.1.

Provision of information to protect children, see La. R.S. 15:587.1.

Definitions, see La. R.S. 15:603.

Criminal background checks, see La. R.S. 40:1664.8.

Conditions of probation, see La. C.Cr.P. Art. 895.

Juvenile jurisdiction over adults; criminal proceedings, see La. Ch.C. Art. 312.

Municipal Law. — Contributing to the delinquency of juveniles. Shreveport Code of Ordinance § 50-119.
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CONSTITUTIONAL LAW

• The Judiciary

•• Case or Controversy

••• Constitutionality of Legislation

•••• General Overview. — La. Rev. Stat. Ann. § 14:92(A)(7) is constitutional. State v. Fulmer, 250 LA. 29, 193 So. 2d 774, 1967 La. LEXIS 2768 (Jan. 16, 1967).

• Bill of Rights

•• Fundamental Freedoms

••• Judicial & Legislative Restraints

•••• Overbreadth & Vagueness. — Act of “intentionally enticing, aiding or permitting” a juvenile to absent himself or remain away from home “without authority of his parents or tutor” is not conduct protected by the federal or state constitutions; accordingly, La. Rev. Stat. Ann. § 14:92A(8) is not unconstitutionally overbroad. State v. Tucker, 354 So. 2d 1327, 1978 La. LEXIS 7035 (Jan. 30, 1978).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Sex Crimes

••• General Overview. — Offense of contributing to the delinquency of a juvenile, in La. Rev. Stat. Ann. § 14:92(A)(7), is limited to immoral acts involving sex. State v. Fulmer, 250 LA. 29, 193 So. 2d 774, 1967 La. LEXIS 2768 (Jan. 16, 1967).

••• Obscenity

•••• General Overview. — Evidence was sufficient to support defendant’s conviction for the offense of contributing to the delinquency of a minor where the testimony established that the defendant attempted to put his hands inside the victim’s pans and that the defendant told the victim that he would not take him home unless he had sex with the defendant; these actions certainly fell within the scope of “enticing” the victim to “perform a sexually immoral act.” State v. Cameron, 485 So. 2d 599, 1986 La. App. LEXIS 6351 (Mar. 12, 1986).

• Accusatory Instruments

•• Indictments

••• General Overview. — Indictment charging defendant with contributing to the delinquency of a minor, in violation of La. Rev. Stat. Ann. § 14:92, was not fatally defective under former La. Rev. Stat. Ann. § 15:227 (now La. Code Crim. Proc. Ann. art. 464) for failing to specifically allege intent; the crime was indictable regardless of defendant’s intent, so that intent was immaterial. State v. Hardy, 232 LA. 920, 95 So. 2d 499, 1957 La. LEXIS 1245 (May 6, 1957).

• Sentencing

•• Ranges. — Where La. Rev. Stat. Ann. § 14:92 provided two conflicting punishments in that under 1968 La. Acts 486 the crime was a misdemeanor, while under 1968 La. Acts 647 the crime was a felony, defendant was entitled to sentenced as a misdemeanant; penal provisions were to be interpreted strictly in favor of the accused, and in case of doubt concerning the severity of a penalty prescribed by a statute, a milder penalty was favored over a harsher one. State v. Bosworth, 373 So. 2d 152, 1979 La. LEXIS 6852 (June 25, 1979).

• Appeals

•• Standards of Review

••• Abuse of Discretion

•••• General Overview. — Sentence of six months in the parish prison for contributing to the delinquency of a minor, a violation of La. Rev. Stat. Ann. § 14:92, was not an abuse of discretion where defendant’s conduct had to be discouraged; defendant used her minor brother as a lookout while she committed a theft. State v. Richard, 442 So. 2d 711, 1983 La. App. LEXIS 9664 (Nov. 22, 1983).

GOVERNMENTS

• Legislation

•• Statutory Remedies & Rights. — La. Rev. Stat. Ann. § 14:92A(7), which made it illegal for anyone to entice, aid, or permit a child under the age of 17 to perform any sexually immoral act, was constitutional because the phrase “sexually immoral” had an accepted meaning that was not susceptible to misunderstanding. State v. Willis, 253 LA. 893, 221 So. 2d 39, 1969 La. LEXIS 2928 (Mar. 31, 1969).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Person, age sixteen, emancipated by marriage would not be permitted to go into a bar and be served alcoholic beverages, they could also be arrested or given citation for the offense, further person may be subject to a juvenile curfew., OPINION No. 82-897, La. Atty. Gen. Op. No. 1982-897; 1982 La. AG LEXIS 227.

La. R.S. 14:92 applies to anyone seventeen years of age or older. Traffic violations would not apply to La. R.S. 14:92 when juvenile is not responsible for any crime. La. R.S. 32:361.1 does permit discolored windows, reflective murals or louvered windows in certain situations. Police officer may pursue traffic violator beyond territorial jurisdiction under theory of close pursuit. Const. Art. 1, Sec. 13 would not apply to the issuing of a summons., OPINION No. 82-626, La. Atty. Gen. Op. No. 1982-626; 1982 La. AG LEXIS 383.

Consistent with previous La. Atty. Gen. Op. No. 95-293, both La. R.S. 44:9 and C. Cr. P. Art 893 confirm the expungement of one’s record following a first felony offender pardon is not a guaranteed right, but instead is a privilege left to the discretion of the court. An offender convicted of Contributing to the Delinquency of a minor, who has received his automatic pardon, is not permitted this privilege., Opinion 01-49, La. Atty. Gen. Op. No. 2001-49; 2001 La. AG LEXIS 488.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1983-84: A Faculty Symposium: Criminal Law. 45 La. L. Rev. 251 (November, 1984).

Developments in the Law, 1986-1987: A Faculty Symposium: Criminal Procedure. 48 La. L. Rev. 257 (November, 1987).

Comment: Louisiana’s “Megan’s Law”: The Need for a Principled Approach. 58 La. L. Rev. 1169 (Summer, 1998).

The Court Giveth and the Court Taketh Away: State v. Fernandez-Returning Louisiana’s Children to an Adult Standard. 60 La. L. Rev. 605 (Winter, 2000).

Casenotes: State Ex Rel. Olivieri v. State: The Scarlet Letter of Protection — A Constitutional Analysis of Louisiana’s Megan’s Law Statutes. 48 Loy. L. Rev. 327 (Summer, 2002).

§ 92.1. Encouraging or contributing to child delinquency, dependency, or neglect; penalty; suspension of sentence; definitions.

A. (1) In all cases where any child shall be a delinquent, dependent, or neglected child, as defined in the statutes of this state or by this Section, irrespective of whether any former proceedings have been had to determine the status of such child, the parent or parents, legal guardian, or any person having the custody of such child, or any other person or persons who shall by any act encourage, cause, or contribute to the dependency or delinquency of such child, or who acts in conjunction with such child in the acts which cause such child to be dependent or delinquent, shall be punished by a fine not exceeding one thousand dollars, or by imprisonment for not more than six months, or by both fine and imprisonment.

(2) The court in which the case is heard may suspend the sentence for violation of the provisions of this Section, and impose conditions upon the defendant as to his future conduct, and may make such suspension dependent upon the fulfillment by the defendant of such conditions. In the case of the breach of such conditions or any part of them, the court may impose sentence as though there had been no such suspension.

(3) The court may also, as a condition of such suspension, require a bond in such sum as the court may designate, to be approved by the judge requiring it, to secure the performance by such person of the conditions placed by the courts on such suspension. The bond by its terms shall be made payable to the district judge of the parish in which the prosecution is pending, and any money received from a breach of any of the provisions of the bond shall be paid into the parish treasury. The provisions of law regulating forfeiture of appearance bonds shall govern so far as they are applicable.

(4) Exclusive jurisdiction of the offense defined in this Section is hereby conferred on juvenile courts, in accordance with the provisions of law establishing such courts.

B. By the term “delinquency”, as used in this section, is meant any act which tends to debase or injure the morals, health or welfare of a child; drinking beverages of low alcoholic content or beverages of high alcoholic content; the use of narcotics, going into or remaining in any bawdy house, assignation house, disorderly house or road house, hotel, public dance hall, or other gathering place where prostitutes, gamblers or thieves are permitted to enter and ply their trade; or associating with thieves and immoral persons, or enticing a minor to leave home or to leave the custody of its parents, guardians or persons standing in lieu thereof, without first receiving the consent of the parent, guardian, or other person; or begging, singing, selling any article; or playing any musical instrument in any public place for the purpose of receiving alms; or habitually trespassing where it is recognized he has no right to be; or using any vile, obscene, or indecent language; or performing any sexually immoral act; or violating any law of the state ordinance of any village, town, city, or parish of the state.

The term “juvenile”, as used in this section, refers to any child under the age of seventeen. Lack of knowledge of the juvenile’s age shall not be a defense. (Added by Acts 1954, No. 624, § 1. Amended by Acts 1960, No. 505, § 1; Acts 1966, No. 480, § 1; Acts 1968, No. 647, § 1; Acts 1991, No. 667, § 1.)

CROSS REFERENCES

Louisiana Law. — Jefferson Parish juvenile court; jurisdiction, see La. R.S. 13:1599.

Juvenile jurisdiction over adults; criminal proceedings, see La. Ch.C. Art. 312.

§ 92.2. Improper supervision of a minor by parent or legal custodian; penalty.

A. Improper supervision of a minor by a parent or legal custodian, who has care and control of the minor, includes any of the following activities:

(1) Through criminal negligence, the permitting of the minor to associate with a person known by the parent or custodian:

(a) To be a member of a known criminal street gang as defined in R.S. 15:1404(A).

(b) To have been convicted of a felony offense.

(c) To be a known user or distributor of drugs in violation of the Uniform Controlled Dangerous Substances Law.

(d) To be a person who possesses or has access to an illegal firearm, weapon, or explosive.

(2) Through criminal negligence, the permitting of the minor:

(a) To enter premises known by the parent or custodian to be a place where sexually indecent activities or prostitution is practiced.

(b) To violate a local or municipal curfew ordinance.

(c) To habitually be absent or tardy from school pursuant to the provisions of R.S. 17:233 without valid excuse.

(d) To enter the premises known by the parent or legal custodian as a place of illegal drug use or distribution activity.

(e) To enter the premises known by the parent or legal custodian as a place of underage drinking or gambling.

(f) To enter the premises known by the parent or legal custodian as a place which stores or has a person present who possesses an illegal firearm, weapon, or explosive.

(3) Any violation by commission or omission of a court-ordered safety plan.

(4) Causing or permitting an unlicensed minor to drive a motor vehicle or power cycle upon any public road or highway in this state, in violation of R.S. 32:416 and 417, when the unlicensed minor is involved in a collision which results in the serious bodily injury or death of another person. For purposes of this Paragraph, “serious bodily injury” means a bodily injury which involves unconsciousness, protracted and obvious disfigurement, or protracted loss or impairment of the function of a bodily member, organ, or mental faculty, or a substantial risk of death.

B. (1) Whoever violates the provisions of this Section shall be fined not less than twenty-five dollars and not more than two hundred fifty dollars for each offense, or imprisoned for not more than thirty days, or both. A minimum condition of probation shall be that the offender participate in forty hours of court-approved community service activities, or a combination of forty hours of court-approved community service and attendance at a court-approved family counseling program by both a parent or legal custodian and the minor.

(2) Whoever violates the provision of Paragraph (A)(3) of this Section shall be sentenced to imprisonment for not more than six months or a fine of five hundred dollars, or both. Whoever violates the provisions of Paragraph (A)(3), which results in injury to the child that requires medical attention or death of the child, shall be punished by imprisonment for two years with or without hard labor.

(3) Whoever violates the provisions of Paragraph (A)(4) of this Section shall be punished by a fine of not less than five hundred dollars nor more than one thousand dollars, or imprisonment for up to six months, or both.

(4) Whoever violates the provisions of Subparagraph (A)(2)(c) of this Section, shall be fined not less than twenty-five dollars and not more than two hundred fifty dollars for each offense, or imprisoned for not more than thirty days, or both. The court shall impose a minimum condition of probation which may include that the parent or legal custodian participate in forty hours of school or community service activities, or a combination of forty hours of school or community service and attendance in parenting classes or family counseling sessions or programs approved by the court having jurisdiction, as applicable, or the suspension of any state-issued recreational license.

C. The provisions of Subparagraph (A)(1)(b) shall not apply to an immediate family member who lives in the household with the minor or other relative who is supervised by the parent or legal custodian when visiting with the minor.

D. No parent or legal guardian shall be guilty of a violation of this Section if, upon acquiring knowledge that the minor has undertaken acts as described in Paragraphs (1) and (2) of Subsection A, the parent or legal guardian seeks the assistance of local, parish, or state law enforcement officials, school officials, social services officials, or other appropriate authorities in either leading the child to modify his or her behavior, or in referring the child to appropriate treatment or corrective facilities. (Acts 1995, No. 702, § 2; Acts 2001, No. 403, § 1, eff. June 15, 2001; Acts 2005, No. 148, § 2, eff. Aug. 15, 2005; Acts 2006, No. 650, § 1, eff. Aug. 15, 2006; Acts 2009, No. 305, § 1, eff. Aug. 15, 2009.)

Editor’s Notes. — Acts 2006, No. 45, § 1, provides for retroactive application of certain penalty provisions, or related matters, as applied to defendants who were convicted or who were sentenced prior to June 15, 2001.

2009 Amendments. — The 2009 amendment by No. 305 substituted “absent or tardy from school pursuant to the provisions of R.S. 17:233” for “a truant trom school” in (A)(2)(c); and added (B)(4).

2006 Amendments. — Acts 2006, No. 650, § 1, effective August 15, 2006, added (A)(4) and (B)(3).

LSLI 2005 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute (LSLI) made a stylistic change in (A)(3), as amended by Acts 2005, No. 148.

2005 Amendments. — Acts 2005, No. 148, § 1, effective August 15, 2005, added (A)(3); and added (B)(2).

2001 Amendments. — Acts 2001, No. 403, § 1, effective June 15, 2001, substituted “A minimum condition of probation shall be that the offender” for “Imposition of sentence shall not be suspended unless the offender is placed of probation with a minimum condition that he” in (B).

CROSS REFERENCES

Louisiana Law. — Allowing unlicensed person under the age of seventeen to drive, see La. R.S. 32:417.

Juvenile jurisdiction over adults; criminal proceedings, see La. Ch.C. Art. 312.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Subject to limitation by constitutional and statutory provisions, Lawrason Act municipalities, such as Ville Platte, have the authority to adopt ordinances that prohibit loitering by minors, and punish the parents of such minors for violations of the ordinances., Opinion No. 98-39, La. Atty. Gen. Op. No. 1998-39; 1998 La. AG LEXIS 107.

§ 92.3. Retaliation by a minor against a parent, legal custodian, witness, or complainant.

A. Retaliation by a minor against a parent, legal custodian, witness, or complainant is the willful, malicious, and repeated threats of force against or harassment of a person or his property by a minor under the age of seventeen accompanied by an overt act on the part of the minor or by the apparent capability of the minor to carry out the threat or harassment, against a parent, legal custodian, person who filed a complaint against the minor, or a witness in a criminal case in which the minor is the defendant or charged with a delinquency and the minor intends to place that person in a reasonable fear of death, serious bodily injury, or damage to property.

B. The provisions of Subsection A do not apply if the conduct of the parent, legal custodian, person who filed a complaint against the minor, or a witness in a criminal case in which the minor is the defendant or charged with a delinquency is acting in violation of any criminal law.

C. A minor who violates the provisions of this Section shall be placed in the custody of the Department of Public Safety and Corrections for a period not to exceed six months. A minimum condition of probation shall be that the offender participate in forty hours of court-approved community service activities or a combination of forty hours of court-approved community service and attendance at a court-approved family counseling program by both a parent or legal custodian and the minor. (Acts 1995, No. 702, § 2; Acts 2001, No. 403, § 1, eff. June 15, 2001.)

Editor’s Notes. — Acts 2006, No. 45, § 1, provides for retroactive application of certain penalty provisions, or related matters, as applied to defendants who were convicted or who were sentenced prior to June 15, 2001.

2001 Amendments. — Acts 2001, No. 403, § 1, effective June 15, 2001, substituted “A minimum condition of probation shall be that the offender” for “Imposition of sentence shall not be suspended unless the minor is placed of probation with a minimum condition that he” in (B).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — The Willfulness Requirement: A Chameleon in the Legal Arena. 60 La. L. Rev. 563 (Winter, 2000).

§ 93. Cruelty to juveniles.

A. Cruelty to juveniles is:

(1) The intentional or criminally negligent mistreatment or neglect by anyone seventeen years of age or older of any child under the age of seventeen whereby unjustifiable pain or suffering is caused to said child. Lack of knowledge of the child’s age shall not be a defense; or

(2) The intentional or criminally negligent exposure by anyone seventeen years of age or older of any child under the age of seventeen to a clandestine laboratory operation as defined by R.S. 40:983 in a situation where it is foreseeable that the child may be physically harmed. Lack of knowledge of the child’s age shall not be a defense.

(3) The intentional or criminally negligent allowing of any child under the age of seventeen years by any person over the age of seventeen years to be present during the manufacturing, distribution, or purchasing or attempted manufacturing, distribution, or purchasing of a controlled dangerous substance in violation of the Uniform Controlled Dangerous Substances Law. Lack of knowledge of the child’s age shall not be a defense.

B. The providing of treatment by a parent or tutor in accordance with the tenets of a well-recognized religious method of healing, in lieu of medical treatment, shall not for that reason alone be considered to be criminally negligent mistreatment or neglect of a child. The provisions of this Subsection shall be an affirmative defense to a prosecution under this Section. Nothing herein shall be construed to limit the provisions of R.S. 40:1299.36.1.

C. The trial judge shall have the authority to issue any necessary orders to protect the safety of the child during the pendency of the criminal action and beyond its conclusion.

D. Whoever commits the crime of cruelty to juveniles shall be fined not more than one thousand dollars or imprisoned with or without hard labor for not more than ten years, or both. (Acts 1985, No. 827, § 1; Acts 2004, No. 143, § 1, eff. Aug. 15, 2004; Acts 2008, No. 7, § 1, eff. Aug. 15, 2008.)

2008 Amendments. — Acts 2008, No. 7, § 1, effective August 15, 2008, added (A)(3).

2004 Amendments. — Acts 2004, No. 143, § 1, effective August 15, 2004, redesignated the existing single paragraph of (A) as the introductory language of (A) and (A)(1); in present (A)(1), substituted “seventeen years of age or older” for “over the age of seventeen” and added “or” at the end; and added (A)(2).

CROSS REFERENCES

Louisiana Law. — Medical, psychological, psychiatric examination of certain victims under age eighteen; polygraph examinations; prohibition, see La. R.S. 15:241.

Production of certain records of victim under age eighteen; conditions, see La. R.S. 15:260.

Provision of information to protect children, see La. R.S. 15:587.1.
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CIVIL PROCEDURE

• Summary Judgment

•• Standards

••• General Overview. — Although the insured was convicted of cruelty to a juvenile, the trial court erred in granting summary judgment in favor of the insured and the insurer in the juvenile’s civil suit on the basis of a policy provision excluding coverage for personal injuries arising out of the wilful violation of a penal statute; the record of the criminal trial did not indicate whether all of the insured’s acts constituted the criminal elements of cruelty to a juvenile or whether guilt was based on the separate and distinct acts of beating, caging, or depriving the juvenile of services. Hebert v. Talbot, 643 So. 2d 323, 1994 La. App. LEXIS 2454 (Sept. 21, 1994).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• General Overview. — Because a trial court gave a jury instruction that defined the term “principal” as contained in La. Rev. Stat. § 14:24, there was no need to give an instruction providing an enlarged definition of the term, as requested by the defendant; defendant could have been found guilty of cruelty to a juvenile under La. Rev. Stat. § 14:93 with or without criminal intent, and thus there was no need for defendant’s proffered instructions. State v. Harvey, 598 So. 2d 715, 1992 La. App. LEXIS 1330 (Apr. 28, 1992), writ denied by La. 92-3095, 635 So. 2d 1146, 1994 La. LEXIS 948 (La. Apr. 7, 1994).

Defendant’s conviction for violation of La. Rev. Stat. Ann. § 14:93 could not stand because the State failed to prove that defendant was over the age of 17, which was an essential element of the crime. State v. Berkley, 482 So. 2d 140, 1986 La. App. LEXIS 5968 (Jan. 15, 1986).

Defendant’s convictions for cruelty to a juvenile in violation of La. Rev. Stat. Ann. § 14:93 and attempted cruelty to a juvenile were proper; when the trial court permitted one attorney to represent both defendants and neither defendant was prejudiced as a result. State v. Freeman, 409 So. 2d 581, 1982 La. LEXIS 9981 (Jan. 25, 1982), writ of certiorari denied by 459 U.S. 845, 103 S. Ct. 100, 74 L. Ed. 2d 90, 1982 U.S. LEXIS 3320, 51 U.S.L.W. 3255 (1982).

••• Assault & Battery

•••• General Overview. — Evidence was sufficient to support defendant’s conviction for cruelty to a juvenile for the beating of his girlfriend’s two-year old child, despite the girlfriend’s inconsistent statements regarding whether she saw defendant strike her child because the jury gave weight to her testimony that she found her child bleeding and injured with defendant and every other hypothesis of innocence was excluded. State v. Carlos, 618 So. 2d 933, 1993 La. App. LEXIS 1612 (Apr. 23, 1993), writ of certiorari denied by 623 So. 2d 1305, 1993 La. LEXIS 2427 (La. 1993).

Defendant’s assertion that the evidence was insufficient to establish that he intended to cause the victim unjustifiable pain was without basis since the provisons of La. Rev. Stat. Ann. § 14:93 do not require such an intent, the statute instead requires that unjustifiable pain is caused as a result of intentional or criminally negligent mistreatment or neglect. State v. Spencer, 486 So. 2d 870, 1986 La. App. LEXIS 6452 (Mar. 25, 1986).

Evidence was sufficient to convict defendant teacher of cruelty to juveniles, in violation of La. Rev. Stat. Ann.§14:93, considering the number of blows inflicted, the placement of the blows and the fact that bruises were made through the child’s bluejeans. State v. Spencer, 486 So. 2d 870, 1986 La. App. LEXIS 6452 (Mar. 25, 1986).

Defendant was properly convicted of cruelty to a juvenile in violation of La. Rev. Stat. Ann. § 14:93 for burning and beating his stepson, where the victim and his brother testified that defendant placed the victim in a tub of hot water and whipped him with a belt. State v. Skipper, 387 So. 2d 592, 1980 La. LEXIS 8345 (July 7, 1980).

••• Domestic Offenses

•••• General Overview. — Jury reasonably discarded defendant’s hypothesis that a two and one-half year old victim caused her own injuries by spraying herself in the face with hair spray and jumping off the bed; it was reasonable for the jury to have inferred from the circumstances that defendant committed the crimes; the victim suffered a painful injury in each of three periods of visitation in defendant’s home, defendant discovered the victim each time, doctors testified the injuries were most likely caused by non-accidental trauma, and the victim’s mother testified that the victim told her defendant had caused the injuries. State v. Merritt, 875 So. 2d 80, 2004 La. App. LEXIS 609 (Mar. 17, 2004), affirmed in part and reversed in part by, remanded by La. App. 03-946, 884 So. 2d 1283, 2004 La. App. LEXIS 2392 (La.App. 3 Cir. Oct. 13, 2004).

Sufficient evidence supported a jury’s finding that defendant unjustifiably prolonged the victim’s suffering by not allowing others to care for her and by telling a police officer she was okay; although the injury occurred at nine-thirty in the morning, the victim was not taken to the emergency room until after four o’clock in the afternoon, even though it was immediately apparent to every other adult that something was wrong with the child. State v. Merritt, 875 So. 2d 80, 2004 La. App. LEXIS 609 (Mar. 17, 2004), affirmed in part and reversed in part by, remanded by La. App. 03-946, 884 So. 2d 1283, 2004 La. App. LEXIS 2392 (La.App. 3 Cir. Oct. 13, 2004).

Evidence was sufficient to support defendant’s conviction for cruelty to a juvenile, because defendant administered two punches to an eight-year-old boy with such force that they left a fist-shaped bruise, and a bruise of the severity and magnitude exhibited by the photographs clearly demonstrated that unjustifiable pain and suffering were inflicted upon the child. State v. Chacon, 860 So. 2d 151, 2003 La. App. LEXIS 2952 (Oct. 28, 2003).

The express wording of La. Rev. Stat. Ann. § 14:93, i.e., the “criminally negligent mistreatment or neglect, by anyone over the age of seventeen, of any child under the age of seventeen whereby unjustifiable pain or suffering is caused,” may apply to the unique facts of a case, however, the lengthened prescriptive period resulting from the finding of such a crime of violence, may not be applied retroactively. Raymond v. Orleans Parish Sch. Bd., 856 So. 2d 27, 2003 La. App. LEXIS 2449 (Sept. 3, 2003).

In defendant’s second-degree murder case, a court properly instructed the jury that defendant was liable for the neglect of the child victim where he lived with the child and her mother and was responsible for disciplining the child. State v. Booker, 839 So. 2d 455, 2003 La. App. LEXIS 349 (Feb. 14, 2003), writ of certiorari denied by La. 2003-1145, 857 So. 2d 476, 2003 La. LEXIS 3185 (La. Oct. 31, 2003).

In order to convict a defendant of second degree murder pursuant to La. Rev. Stat. Ann. § 14:30.1(A)(2)(b), the State must prove that the child’s death occurred while the defendant was engaged in the perpetration of cruelty to juveniles as set forth in La. Rev. Stat. Ann. § 14:93(A); the term “intentional” within the meaning of La. Rev. Stat. Ann. § 14:93(A) requires general criminal intent to cause a child unjustifiable pain and suffering, and the term “mistreatment” means abuse. State v. Porter, 761 So. 2d 115, 2000 La. App. LEXIS 1088 (May 3, 2000).

To be criminally negligent in the mistreatment or neglect of the child, a defendant must have such disregard of the interest of the child that his conduct amounted to a gross deviation below the standard of care expected to be maintained by a reasonably careful person under like circumstances. State v. Porter, 761 So. 2d 115, 2000 La. App. LEXIS 1088 (May 3, 2000).

Sufficient evidence existed for the jury to find beyond a reasonable doubt that defendant disregarded the interests of her son, that her conduct was a gross deviation below the standard of care that could reasonably be expected, and that defendant was criminally negligent under La. Rev. Stat. Ann. § 14:12; thus, the conviction was sustained. State v. Jackson, 733 So. 2d 657, 1999 La. App. LEXIS 786 (Mar. 30, 1999).

Defendant’s conviction based on attempted intentional mistreatment of the defendant’s infant son for failing to obtain necessary medical care could not stand absent a showing of general or specific criminal intent, and it was a legal impossibility for the defendant, or anyone, to be guilty of attempted criminal negligence because one cannot harbor the intent to do an unintentional act. State v. Cortez, 687 So. 2d 515, 1996 La. App. LEXIS 3032 (Dec. 18, 1996).

Evidence that the criminal defendant made the child stand in scalding water, which burned the child’s feet was sufficient to support a conviction of cruelty to a juvenile under La. Rev. Stat. Ann. § 14:93(A). State v. Keelen, 670 So. 2d 578, 1996 La. App. LEXIS 354 (Feb. 29, 1996), writ denied by La. 96-0856, 675 So. 2d 1119, 1996 La. LEXIS 1951 (La. June 28, 1996), writ of certiorari denied by La. 96-0788, 675 So. 2d 1119, 1996 La. LEXIS 1947 (La. June 28, 1996).

Where the crime of cruelty to juveniles as per La. Rev. Stat. Ann. § 14:93 required intentional or criminally negligent mistreatment or neglect by anyone over the age of seventeen, circumstantial evidence at trial was sufficient for the trial court’s finding that defendant was over the age of seventeen. State v. Fontenot, 616 So. 2d 1353, 1993 La. App. LEXIS 1489 (Apr. 7, 1993), writ of certiorari denied by 623 So. 2d 1334, 1993 La. LEXIS 2544 (La. 1993).

Pursuant to La. Rev. Stat. Ann. § 14:93, defendant was properly convicted of cruelty to a juvenile and sentenced to the maximum term of 10 years at hard labor where defendant sent her daughter out to obtain cigarettes, where defendant beat her daughter when her daughter returned home without cigarettes, where the medical evidence showed that the daughter suffered from a bleeding eye and a torn eye lining as a result of the beating, and where the daughter had multiple healing wounds and scars. State v. Carson, 598 So. 2d 576, 1992 La. App. LEXIS 1059 (Apr. 14, 1992).

Defendant’s conviction on two counts of cruelty to a juvenile in violation of La. Rev. Stat. Ann. § 14:93 was proper where the trial court considered defendant’s personal history, prior criminal record, seriousness of the particular offense, and the likelihood of rehabilitation or recidivism. State v. Stevens, 532 So. 2d 197, 1988 La. App. LEXIS 1988 (Oct. 5, 1988), writ of certiorari denied by 541 So. 2d 852, 1989 La. LEXIS 992 (La. 1989).

Maximum sentence of 10 years for cruelty to juveniles was not excessive under La. Const. art. I, § 20 where the trial court complied with La. Code Crim. Proc. Ann. art. 894.1 and based the sentence on the severe nature of the injuries to the child in a beating inflicted with a hammer, chair, gag, and curling iron. State v. Gray, 502 So. 2d 1114, 1987 La. App. LEXIS 8457 (Jan. 14, 1987).

Cruelty to juveniles, the intentional or criminally negligent mistreatment or neglect, by anyone over the age of 17, of any child under the age of 17 whereby unjustifiable pain or suffering was caused to said child, was committed by a father on his daughter, who was nine years old, when he attempted to rape her. State v. Simmons, 484 So. 2d 894, 1986 La. App. LEXIS 6186 (Feb. 25, 1986).

Circumstantial evidence was sufficient to convict defendant of cruelty to a juvenile, where the four-month-old victim could not sit unaided or crawl, and where the victim had a hematoma on her head, a fractured femur, and multiple bruises of varying age and severity. State v. Dufrene, 461 So. 2d 1263, 1984 La. App. LEXIS 10414 (Dec. 28, 1984).

Defendants’ sentence of five years at hard labor each plus a $750 fine each was not excessive under La. Const. art. I, § 20 upon their conviction for cruelty to a juvenile, where the four-month-old victim could not sit unaided or crawl, and where the victim had a hematoma on her head, a fractured femur, and multiple bruises of varying age and severity, and where the sentence was within the range of La. Rev. Stat. Ann. § 14:93. State v. Dufrene, 461 So. 2d 1263, 1984 La. App. LEXIS 10414 (Dec. 28, 1984).

Defendant was properly convicted of cruelty to a juvenile where child was injured by being placed in scalding bath water. State v. Green, 449 So. 2d 141, 1984 La. App. LEXIS 8627 (Apr. 6, 1984).

Conduct of which defendant was accused and to which she pleaded guilty to under the Texas statute constituted the felony offense of Cruelty to Juveniles as defined at the time of the Texas offense in Louisiana in La. Rev. Stat. Ann. § 14:93, therefore, that foreign offense constituted a felony for purposes of the habitual offender law, La. Rev. Stat. Ann. § 15:529.1. State v. Morris, 429 So. 2d 111, 1983 La. LEXIS 9890 (Feb. 23, 1983).

Defendant was properly convicted of cruelty to a juvenile, a violation of La. Rev. Stat. Ann. § 14:93, in light of testimony from two doctors that defendant’s six-month-old child was malnourished and had a markedly decreased fat content and evidence that the child began thriving after starting to receive normal feedings; hence, on appeal the court affirmed the conviction and sentence. State v. Jackson, 419 So. 2d 837, 1982 La. LEXIS 11791 (Sept. 7, 1982).

Where defendant’s age was estimated to be over thirty or forty years, the evidence was sufficient to establish cruelty to a juvenile since defendant’s failure to take defendant’s severely burned two-year-old child to a doctor was criminally negligent, and medical testimony established that the criminal negligence caused unjustifiable pain and suffering to the child. State v. Scott, 400 So. 2d 627, 1981 La. LEXIS 8417 (June 22, 1981).

Conviction of cruelty to a juvenile under La. Rev. Stat. Ann. § 14:93, was affirmed when defendant husband’s participation was more than passive, as he was aware of the intention of defendant wife to slap and strike the child while forcing her to walk the floor until morning, and in furtherance of the criminal act, defendant husband moved the furniture in order to make a path for the occurrence of such criminal activity. State v. Broussard, 312 So. 2d 325, 1975 La. LEXIS 5010 (Apr. 24, 1975).

•• Homicide

••• Murder

•••• General Overview. — In order to convict a defendant of second degree murder pursuant to La. Rev. Stat. Ann. § 14:30.1(A)(2)(b), the State must prove that the child’s death occurred while the defendant was engaged in the perpetration of cruelty to juveniles as set forth in La. Rev. Stat. Ann. § 14:93(A); the term “intentional” within the meaning of La. Rev. Stat. Ann. § 14:93(A) requires general criminal intent to cause a child unjustifiable pain and suffering, and the term “mistreatment” means abuse. State v. Porter, 761 So. 2d 115, 2000 La. App. LEXIS 1088 (May 3, 2000).

To be criminally negligent in the mistreatment or neglect of the child, a defendant must have such disregard of the interest of the child that his conduct amounted to a gross deviation below the standard of care expected to be maintained by a reasonably careful person under like circumstances. State v. Porter, 761 So. 2d 115, 2000 La. App. LEXIS 1088 (May 3, 2000).

•• Sex Crimes

••• Sexual Assault

•••• General Overview. — Cruelty to juveniles, the intentional or criminally negligent mistreatment or neglect, by anyone over the age of seventeen, of any child under the age of seventeen whereby unjustifiable pain or suffering was caused to said child, was committed by a father on his daughter, who was nine years old, when he attempted to rape her. State v. Simmons, 484 So. 2d 894, 1986 La. App. LEXIS 6186 (Feb. 25, 1986).

• Eyewitness Identification

•• In-Court Identifications. — In a case where defendant did not contest the existence of the statutory elements of the offenses, only his identity as the perpetrator, the record reflected that the State established defendant’s identity beyond a reasonable doubt because (1) a detective testified that as soon as the victim saw the photographic lineup containing defendant’s picture, she began to cry; (2) the victim pointed out defendant’s photograph in the photographic lineup before anything was even said to her; (3) the victim testified that she was certain defendant was the individual who had intruded into her home; (4) the victim stated that no one suggested to her that she should choose defendant’s photograph; (5) she identified defendant in court; and (6) she explained that she recognized defendant’s face because he was not concealing his entire face. Thus, the jury could have found beyond a reasonable doubt that the State proved the essential elements of the offenses of one count of attempted second degree murder, one count of armed robbery, and two counts of cruelty to a juvenile. State v. Lai, 902 So. 2d 550, 2005 La. App. LEXIS 1072 (Apr. 26, 2005), writ denied by La. 2005-1681, 922 So. 2d 1175, 2006 La. LEXIS 475 (La. Feb. 3, 2006).

• Guilty Pleas

•• Alford Pleas. — Trial court properly denied defendant’s motion to withdraw his Alford plea of guilty of cruelty to a juvenile; defendant never requested an evidentiary hearing on his request to withdraw his plea, and his sentence was imposed within the limits of the agreed-upon sentence cap. State v. Moore, 743 So. 2d 877, 1999 La. App. LEXIS 2948 (Oct. 27, 1999), writ denied by La. 2001-0650, 800 So. 2d 872, 2001 La. LEXIS 3708 (La. Nov. 2, 2001).

• Scienter

•• General Intent. — Pursuant to La. Rev. Stat. Ann. § 14:93 A, the severe beating defendant inflicted on the victim was intentional mistreatment which caused pain and suffering to the victim that exceeded the bounds of reasonable discipline. State v. Barnett, 521 So. 2d 663, 1988 La. App. LEXIS 642 (Feb. 23, 1988).

•• Specific Intent. — Defendant’s assertion that the evidence was insufficient to establish that he intended to cause the victim unjustifiable pain was without basis since the provisons of La. Rev. Stat. Ann. § 14:93 do not require such an intent, the statute instead requires that unjustifiable pain is caused as a result of intentional or criminally negligent mistreatment or neglect. State v. Spencer, 486 So. 2d 870, 1986 La. App. LEXIS 6452 (Mar. 25, 1986).

• Jury Instructions

•• Particular Instructions

••• General Overview. — Because a trial court gave a jury instruction that defined the term “principal” as contained in La. Rev. Stat. § 14:24, there was no need to give an instruction providing an enlarged definition of the term, as requested by the defendant; defendant could have been found guilty of cruelty to a juvenile under La. Rev. Stat. § 14:93 with or without criminal intent, and thus there was no need for defendant’s proffered instructions. State v. Harvey, 598 So. 2d 715, 1992 La. App. LEXIS 1330 (Apr. 28, 1992), writ denied by La. 92-3095, 635 So. 2d 1146, 1994 La. LEXIS 948 (La. Apr. 7, 1994).

••• Use of Particular Evidence. — In defendant’s second-degree murder case, a court properly instructed the jury that defendant was liable for the neglect of the child victim where he lived with the child and her mother and was responsible for disciplining the child. State v. Booker, 839 So. 2d 455, 2003 La. App. LEXIS 349 (Feb. 14, 2003), writ of certiorari denied by La. 2003-1145, 857 So. 2d 476, 2003 La. LEXIS 3185 (La. Oct. 31, 2003).

• Sentencing

•• Appeals

••• General Overview. — Maximum sentence of ten years for cruelty to juveniles was not excessive under La. Const. art. I, § 20 where the trial court complied with La. Code Crim. Proc. Ann. art. 894.1 and based the sentence on the severe nature of the injuries to the child in a beating inflicted with a hammer, chair, gag, and curling iron. State v. Gray, 502 So. 2d 1114, 1987 La. App. LEXIS 8457 (Jan. 14, 1987).

•• Guidelines

••• Adjustments & Enhancements

•••• Criminal History

••••• Prior Felonies. — Conduct of which defendant was accused and to which she pleaded guilty to under the Texas statute constituted the felony offense of Cruelty to Juveniles as defined at the time of the Texas offense in Louisiana in La. Rev. Stat. Ann. § 14:93, therefore, that foreign offense constituted a felony for purposes of the habitual offender law, La. Rev. Stat. Ann. § 15:529.1. State v. Morris, 429 So. 2d 111, 1983 La. LEXIS 9890 (Feb. 23, 1983).

EVIDENCE

• Procedural Considerations

•• Weight & Sufficiency. — Defendant’s conviction for the second-degree murder of his child pursuant to La. Rev. Stat. Ann. § 14:30.1(A)(2)(b) was proper pursuant to La. Rev. Stat. Ann. § 14:93(A) where none of the experts believed that the injuries to the child could have been caused by falling down the stairs, choking, or CPR. State v. Smith, 877 So. 2d 1123, 2004 La. App. LEXIS 1673 (June 29, 2004), writ denied by La. 2004-2081, 891 So. 2d 669, 2005 La. LEXIS 61 (La. Jan. 7, 2005).

Jury reasonably discarded defendant’s hypothesis that a two and one-half year old victim caused her own injuries by spraying herself in the face with hair spray and jumping off the bed; it was reasonable for the jury to have inferred from the circumstances that defendant committed the crimes; the victim suffered a painful injury in each of three periods of visitation in defendant’s home, defendant discovered the victim each time, doctors testified the injuries were most likely caused by non-accidental trauma, and the victim’s mother testified that the victim told her defendant had caused the injuries. State v. Merritt, 875 So. 2d 80, 2004 La. App. LEXIS 609 (Mar. 17, 2004), affirmed in part and reversed in part by, remanded by La. App. 03-946, 884 So. 2d 1283, 2004 La. App. LEXIS 2392 (La.App. 3 Cir. Oct. 13, 2004).

Sufficient evidence supported a jury’s finding that defendant unjustifiably prolonged the victim’s suffering by not allowing others to care for her and by telling a police officer she was okay; although the injury occurred at nine-thirty in the morning, the victim was not taken to the emergency room until after four o’clock in the afternoon, even though it was immediately apparent to every other adult that something was wrong with the child. State v. Merritt, 875 So. 2d 80, 2004 La. App. LEXIS 609 (Mar. 17, 2004), affirmed in part and reversed in part by, remanded by La. App. 03-946, 884 So. 2d 1283, 2004 La. App. LEXIS 2392 (La.App. 3 Cir. Oct. 13, 2004).

Defendant’s conviction based on attempted intentional mistreatment of the defendant’s infant son for failing to obtain necessary medical care could not stand absent a showing of general or specific criminal intent, and it was a legal impossibility for the defendant, or anyone, to be guilty of attempted criminal negligence because one cannot harbor the intent to do an unintentional act. State v. Cortez, 687 So. 2d 515, 1996 La. App. LEXIS 3032 (Dec. 18, 1996).

Defendant’s conviction on two counts of cruelty to a juvenile in violation of La. Rev. Stat. Ann. § 14:93 was proper where the trial court considered defendant’s personal history, prior criminal record, seriousness of the particular offense, and the likelihood of rehabilitation or recidivism. State v. Stevens, 532 So. 2d 197, 1988 La. App. LEXIS 1988 (Oct. 5, 1988), writ of certiorari denied by 541 So. 2d 852, 1989 La. LEXIS 992 (La. 1989).

Where defendant’s age was estimated to be over thirty or forty years, the evidence was sufficient to establish cruelty to a juvenile since defendant’s failure to take defendant’s severely burned two-year-old child to a doctor was criminally negligent, and medical testimony established that the criminal negligence caused unjustifiable pain and suffering to the child. State v. Scott, 400 So. 2d 627, 1981 La. LEXIS 8417 (June 22, 1981).

Defendant was properly convicted of cruelty to a juvenile in violation of La. Rev. Stat. Ann. § 14:93 for burning and beating his stepson, where the victim and his brother testified that defendant placed the victim in a tub of hot water and whipped him with a belt. State v. Skipper, 387 So. 2d 592, 1980 La. LEXIS 8345 (July 7, 1980).

FAMILY LAW

• Family Protection & Welfare

•• Children

••• General Overview. — Cruelty to juveniles, the intentional or criminally negligent mistreatment or neglect, by anyone over the age of seventeen, of any child under the age of seventeen whereby unjustifiable pain or suffering was caused to said child, was committed by a father on his daughter, who was nine years old, when he attempted to rape her. State v. Simmons, 484 So. 2d 894, 1986 La. App. LEXIS 6186 (Feb. 25, 1986).

• Parental Duties & Rights

•• Termination of Rights

••• General Overview. — Mother’s plea of guilty to cruelty to a juvenile under La. Rev. Stat. Ann § 14:93 was sufficient evidence to terminate her parental rights. State ex rel M.S., 768 So. 2d 628, 2000 La. App. LEXIS 1760 (June 23, 2000).

GOVERNMENTS

• Legislation

•• Effect & Operation

••• Prospective Operation. — The express wording of La. Rev. Stat. Ann. § 14:93, i.e., the “criminally negligent mistreatment or neglect, by anyone over the age of seventeen, of any child under the age of seventeen whereby unjustifiable pain or suffering is caused,” may apply to the unique facts of a case, however, the lengthened prescriptive period resulting from the finding of such a crime of violence, may not be applied retroactively. Raymond v. Orleans Parish Sch. Bd., 856 So. 2d 27, 2003 La. App. LEXIS 2449 (Sept. 3, 2003).

•• Statutes of Limitations

••• General Overview. — Where parents sued school board for two incidents in which their child was injured, the original petition was prescribed on its face under the one-year tort prescriptive period, and the second amended petition was also filed untimely, even under the lengthened two-year prescriptive period of La. Civ. Code Ann. art. 3493.10, which applied to La. Rev. Stat. Ann. § 14:2(13)(nn) (as amended by 2003 La. Acts 2003 637), and included cruelty to a juvenile as an enumerated crime of violence; moreover, at the time the second amended petition was filed, the school board had obtained a vested right in being able to assert the exception of prescription, and due to the parent’s procedural mistakes, La. Rev. Stat. Ann. § 14:2(13)(nn) could not be utilized to revive the parent’s claim. Raymond v. Orleans Parish Sch. Bd., 856 So. 2d 27, 2003 La. App. LEXIS 2449 (Sept. 3, 2003).

§ 93.1. Model glue; use of; abuse of toxic vapors; unlawful sales to minors; penalties.

A. Definitions:

(1) The term “model glue” shall mean any glue or cement of the type commonly used in the building of model airplanes, boats and automobiles and which contains one or more of the following volatile solvents: (a) toluol, (b) hexane, (c) trichlorethylene, (d) acetone, (e) toluene, (f) ethyl acetate, (g) methyl ethyl ketone, (h) trichlorochthane, (i) isopropanol, (j) methyl isobutyl ketone, (k) methyl cellosolve acetate, (l) cyclohexanone, or (m) any other solvent, material, substance, chemical or combination thereof having the property of releasing toxic vapors.

(2) “Abuse of toxic vapors” shall mean to smell or inhale the fumes of any solvent, material, substance, chemical or combinations thereof having the property of releasing toxic vapors for the purpose of causing a condition of or inducing a symptom included in Subsection B of this Section.

B. It shall be unlawful for any person to intentionally smell or inhale the fumes of any type of model glue or toxic vapors for the purpose of causing a condition of or inducing symptoms of intoxication, elation, euphoria, dizziness, excitement, irrational behavior, exhilaration, paralysis, stupefaction or dulling of the senses or nervous system; or for the purpose of, in any manner, changing, distorting or disturbing the audio, visual or mental processes. This Section shall not apply to the inhalation of any anesthesia for medical or dental purposes.

C. It shall be unlawful for any person to sell any type of model glue to a minor for any reason whatsoever.

D. It shall be unlawful for any person to sell or otherwise transfer possession of any type of model glue to any minor for any purpose whatsoever, unless the minor receiving possession of the model glue is the child or ward of and under the lawful custody of the vendor, donor or transferor of the glue.

E. Any person violating any provisions of this Section shall be guilty of a misdemeanor and, upon conviction thereof, shall be fined not less than twenty-five dollars nor more than one hundred dollars or imprisoned for not more than ninety days for each such offense or both. (Added by Acts 1966, No. 110, § 1. Amended by Acts 1975, No. 215, § 1; Acts 1997, No. 659, § 1.)

CROSS REFERENCES

Municipal Law. — Alcoholic beverages: minimum age > reserved. Shreveport Code of Ordinance § 10-161.

Model glue, use of; unlawful sales to minors; penalties. Shreveport Code of Ordinance § 50-120.

Offenses and miscellaneous provisions: model glue. New Orleans Code of Ordinance ch. 102 art.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• General Overview. — Teenager who provided alcohol to other teenagers was not liable for the injuries because La. Rev. Stat. Ann. § 14:91 (now La. Rev. Stat. Ann. § 14:93.13) does not make a criminal act for another teenager to provide alcohol to teenagers. Hopkins v. Sovereign Fire & Casualty Ins. Co., 626 So. 2d 880, 1993 La. App. LEXIS 3421 (Nov. 3, 1993), writ of certiorari denied by La. 94-0154, 634 So. 2d 390, 1994 La. LEXIS 574 (La. Mar. 11, 1994), writ of certiorari denied by La. 93-2958, 634 So. 2d 402, 1994 La. LEXIS 619 (La. Mar. 11, 1994).

§ 93.2. Tattooing and body piercing of minors; prohibition.

A. It is unlawful for any person to tattoo or body pierce any other person under the age of eighteen without the consent of an accompanying parent or tutor of such person.

B. It is unlawful for any business entity to pierce the body of any person under the age of eighteen without the consent of a parent or legal custodian of such person.

C. Whoever is found guilty of violating the provisions of this Section shall be fined not less than one hundred dollars nor more than five hundred dollars or be imprisoned for not less than thirty days nor more than one year, or both. (Added by Acts 1968, No. 94, § 1; Acts 1997, No. 684, § 1; Acts 1997, No. 743, § 1.)

CROSS REFERENCES

Louisiana Law. — Registration, see La. R.S. 40:2832.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — The Court Giveth and the Court Taketh Away: State v. Fernandez-Returning Louisiana’s Children to an Adult Standard. 60 La. L. Rev. 605 (Winter, 2000).

§ 93.2.1. Child desertion.

A. Child desertion is the intentional or criminally negligent exposure of a child under the age of ten years, by a person who has the care, custody, or control of the child, to a hazard or danger against which the child cannot reasonably be expected to protect himself, or the desertion or abandonment of such child, knowing or having reason to believe that the child could be exposed to such hazard or danger.

B. (1) Whoever commits the crime of child desertion shall be fined not more than five hundred dollars or be imprisoned for not more than six months, or both.

(2) On a second and subsequent conviction, the offender shall be fined not more than five hundred dollars and imprisoned for not less than thirty days nor more than six months, at least thirty days of which shall be without benefit of probation or suspension of sentence. (Acts 1986, No. 370, § 1; Acts 2003, No. 168, § 1.)

2003 Amendments. — Acts 2003, No. 168, § 1, effective August 15, 2003, rewrote (B)(2), which read: “On a second and subsequent conviction, the offender shall be fined not less than five hundred dollars nor more than one thousand dollars and imprisoned for not less than six months, nor more than one year.”

CROSS REFERENCES

Louisiana Law. — Preemption of state law; exceptions, see La. R.S. 14:143.

Provision of information to protect children, see La. R.S. 15:587.1.

§ 93.2.2. Unlawful placement of gold fillings, caps, and crowns; minors.

It is unlawful for any person to replace a tooth or part of a tooth or associated tissue by means of a filling, cap, or crown made of any gold substance on any person under the age of eighteen without the consent of the parents or guardian of such person. Whoever violates the provisions of this Section shall be fined not less than five hundred dollars nor more than five thousand dollars. (Acts 1995, No. 1101, § 1.)

§ 93.2.3. Second degree cruelty to juveniles.

A. (1) Second degree cruelty to juveniles is the intentional or criminally negligent mistreatment or neglect by anyone over the age of seventeen to any child under the age of seventeen which causes serious bodily injury or neurological impairment to that child.

(2) For purposes of this Section, “serious bodily injury” means bodily injury involving protracted and obvious disfigurement or protracted loss or impairment of the function of a bodily member, organ, or mental faculty, or substantial risk of death.

B. The providing of treatment by a parent or tutor in accordance with the tenets of a well-recognized religious method of healing, in lieu of medical treatment, shall not for that reason alone be considered to be intentional or criminally negligent mistreatment or neglect and shall be an affirmative defense to a prosecution under this Section.

C. Whoever commits the crime of second degree cruelty to juveniles shall be imprisoned at hard labor for not more than forty years. (Acts 1999, No. 191, § 1.)
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Domestic Offenses

•••• General Overview. — Where defendant scalded an infant and the treating physician testified that defendant’s account of the incident was not consistent with the injuries, the evidence was sufficient to sustain a conviction for second-degree cruelty to a juvenile, either based on general intent as defined in La. Rev. Stat. Ann. § 14:10(2), or criminal negligence as defined in La. Rev. Stat. Ann. § 14:12. State v. Vance, 879 So. 2d 862, 2004 La. App. LEXIS 1846 (June 30, 2004), writ denied by La. 2006-1071, 941 So. 2d 34, 2006 La. LEXIS 3208 (La. Nov. 9, 2006).

State proved that defendant caused serious bodily injury to the victim, as defined in La. Rev. Stat. Ann. § 14:93.2.3, where: (1) There was no requirement that the injuries inflicted on the victim had to be permanent, lifelong, or chronic, as suggested by defendant; (2) neither second degree battery, La. Rev. Stat. Ann. § 14:34.1, nor second degree cruelty to a juvenile, La. Rev. Stat. Ann. § 14:93.2.3, defined “protracted” as a permanent or lifetime condition as proposed by defendant; and (3) the record showed the victim suffered great injuries and was barely able to walk, with bruises, wounds open with no skin left, swollen knees, and other scars. State v. Dixon, 852 So. 2d 471, 2003 La. App. LEXIS 1752 (June 12, 2003).

Defendant’s 30-year sentence in connection with the conviction under La. Rev. Stat. Ann. § 14:93.2.3 was not excessive; considering defendant’s violent history and the dominant role that defendant played in the victim’s abuse, the trial court did not abuse its discretion in imposing a sentence upon defendant that was longer than the sentence imposed on the victim’s mother, who also beat the victim. State v. Dixon, 852 So. 2d 471, 2003 La. App. LEXIS 1752 (June 12, 2003).

3. OFFENSES AFFECTING THE HEALTH AND SAFETY OF THE INFIRM.

§ 93.3. Cruelty to the infirmed.

A. Cruelty to the infirmed is the intentional or criminally negligent mistreatment or neglect by any person, including a caregiver, whereby unjustifiable pain, malnourishment, or suffering is caused to the infirmed, a disabled adult, or an aged person, including but not limited to a person who is a resident of a nursing home, mental retardation facility, mental health facility, hospital, or other residential facility.

B. “Caregiver” is defined as any person or persons who temporarily or permanently is responsible for the care of the infirmed, physically or mentally disabled adult, or aged person, whether such care is voluntarily assumed or is assigned. Caregiver includes but is not limited to adult children, parents, relatives, neighbors, daycare institutions and facilities, adult congregate living facilities, and nursing homes which or who have voluntarily assumed or been assigned the care of an aged or infirmed person or disabled adult, or have assumed voluntary residence with an aged or infirmed person or disabled adult.

C. For the purposes of this Section, an aged person is any individual sixty years of age or older.

D. The providing of treatment by a caregiver in accordance with a well-recognized spiritual method of healing, in lieu of medical treatment, shall not for that reason alone be considered the intentional or criminally negligent mistreatment or neglect of an infirmed, a disabled adult, or an aged person. The provisions of this Subsection shall be an affirmative defense to a prosecution under this Section.

E. (1) Whoever commits the crime of cruelty to any infirmed person, disabled adult, or aged person shall be fined not more than ten thousand dollars or imprisoned with or without hard labor for not more than ten years, or both. At least one year of the sentence imposed shall be served without benefit of parole, probation, or suspension of sentence when the act of cruelty to the infirmed was intentional and malicious.

(2) Upon a second or subsequent conviction, the offender shall be fined not more than ten thousand dollars and imprisoned at hard labor for not less than five years nor more than ten years. Five years of the sentence of imprisonment imposed shall be served without benefit of parole, probation, or suspension of sentence. (Added by Acts 1981, No. 850, § 1; Amended by Acts 1987, No. 87, § 1, eff. June 18, 1987; Acts 1994, 3rd Ex. Sess., No. 26, § 1; Acts 1995, No. 841, § 1; Acts 1995, No. 883, § 1; Acts 2003, No. 434, § 1, eff. Aug. 15, 2003; Acts 2010, No. 831, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 831 added the second sentence of (E)(1).

2003 Amendments. — Acts 2003, No. 434, § 1, effective August 15, 2003, added (E)(2), and substituted “cruelty to any infirmed person, disabled adult, or aged person shall” for “cruelty to the infirmed, disabled adults, or aged persons shall” in (E)(1).

CROSS REFERENCES

Louisiana Law. — Criminal abandonment, see La. R.S. 14:79.1.

Provision of information to protect children, see La. R.S. 15:587.1.

Refusal to hire or contract; termination of employment; exemption; appeal procedure; waiver, see La. R.S. 40:1300.53.
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CIVIL RIGHTS LAW

• Immunity From Liability

•• Local Officials

••• Customs & Policies. — Pursuant to Fed. R. Civ. P. 12(b)(6), the administrators for a state department of health were entitled to dismissal of an individual’s 42 U.S.C.S. § 1983 claims alleging that they were vicariously liable for various constitutional violations allegedly committed during an investigation and the individual’s subsequent arrest for being cruel to an infirm patient in contravention of La. Rev. Stat. Ann. § 14:93.3, where the individual failed to allege that they had actual knowledge or demonstrated deliberate indifference to any violations of the individual’s constitutional rights or that they had actually caused any alleged violation. Johnson v. Easley, 2003 U.S. Dist. LEXIS 1372 (Jan. 29, 2003).

•• State Consent & Waiver of Immunity. — State Department of Health’s motion under Fed. R. Civ. P. 12(b)(6) to dismiss an individual’s 42 U.S.C.S. § 1983 claims alleging various constitutional violations arising from an investigation and the individual’s subsequent arrest for being cruel to an infirm patient in contravention of La. Rev. Stat. Ann. § 14:93.3 was granted where the Department was entitled to Eleventh Amendment immunity given its status as an alter ego of the state. Johnson v. Easley, 2003 U.S. Dist. LEXIS 1372 (Jan. 29, 2003).

CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Criminal Process

•••• Cruel & Unusual Punishment. — Pursuant to Fed. R. Civ. P. 12(b)(6), the sheriff officials were entitled to dismissal of an individual’s 42 U.S.C.S. § 1983 claims alleging that they were vicariously liable for alleged violations of the Eighth Amendment while the individual was being held following an arrest for being cruel to an infirm patient under La. Rev. Stat. Ann. § 14:93.3, where the individual failed to sufficiently plead that they were responsible for the conditions of confinement or that the stringent Eighth Amendment standard had been met. Johnson v. Easley, 2003 U.S. Dist. LEXIS 1372 (Jan. 29, 2003).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — Defendant’s admissions, that he restrained one patient’s hands with a bed sheet, and that he hit another patient with an aluminum baseball bat, were sufficient to convict him of the offense of cruelty to the infirm in violation of La. Rev. Stat. Ann. § 14:93.3. State v. Scott, 582 So. 2d 864, 1991 La. App. LEXIS 1802 (June 5, 1991), writ of certiorari denied by 584 So. 2d 1171, 1991 La. LEXIS 2472 (La. 1991).

••• Domestic Offenses

•••• General Overview. — There was sufficient evidence to support a conviction for attempted cruelty to the infirm where the evidence showed that defendant allowed a mother to lie on a couch filled with feces, urine, and pus for three months; even though the mother resisted efforts at medical treatment, defendant’s failure to intervene on the mother’s behalf amounted to criminal negligence. State v. Smith, 870 So. 2d 618, 2004 La. App. LEXIS 978 (Apr. 14, 2004).

The evidence showed that defendant intentionally shoved the victim with both hands which sufficiently established his general criminal intent to mistreat the victim, an aged person; the pain caused to the victim was not an inevitable consequence of care and treatment, and was unjustifiable, and there was sufficient evidence to support defendant’s conviction for cruelty to the infirmed. State v. Echeverria, 858 So. 2d 632, 2003 La. App. LEXIS 1906 (June 27, 2003), writ denied by La. 2003-2332, 882 So. 2d 580, 2004 La. LEXIS 2501 (La. Aug. 20, 2004).

• Accusatory Instruments

•• Informations

••• General Overview. — Trial court correctly granted the motion to quash the bill of information against defendant due to the State’s failure to properly charge her with a criminal offense; the prosecution alleged only that defendant witnessed the offense committed by another, such that the act of witnessing an offense was not a crime and the bill of information did not state the essential facts necessary to describe the offense of cruelty to the infirm. State v. Walker, 853 So. 2d 746, 2003 La. App. LEXIS 2311 (Aug. 20, 2003).

• Scienter

•• Negligence. — La. Rev. Stat. Ann. § 14:93.3 gives fair notice of the prohibited conduct; only when those responsible for care of the infirm inflict unjustifiable suffering, intentionally or with criminal negligence, is there criminal responsibility. State v. Brenner, 486 So. 2d 101, 1986 La. LEXIS 6032 (Mar. 31, 1986).

As supplemented by the general provisions of the Louisiana Criminal Code, the phrase “intentional or criminally negligent mistreatment or neglect,” is sufficiently clear in meaning to afford a person of ordinary understanding fair notice of the conduct that is prohibited. State v. Brenner, 486 So. 2d 101, 1986 La. LEXIS 6032 (Mar. 31, 1986).

• Sentencing

•• Imposition

••• Factors. — Where defendant, a third felony habitual offender, shoved his 84-year-old grandmother into kitchen furniture with both hands, thereby causing her unjustifiable pain and bruises, his sentence of seven years at hard labor was neither constitutionally excessive nor grossly disproportionate to the severity of the offense. State v. Echeverria, 858 So. 2d 632, 2003 La. App. LEXIS 1906 (June 27, 2003), writ denied by La. 2003-2332, 882 So. 2d 580, 2004 La. LEXIS 2501 (La. Aug. 20, 2004).

GOVERNMENTS

• Legislation

•• Interpretation. — The term “infirm” denotes one who is weak and feeble and is generally used in reference to the aged, and the statute is intended to shield those who need special protection; that is, those who are infirm and reside in a nursing home, mental retardation facility, mental health facility, hospital or other residential facility licensed or operated under the laws of the State of Louisiana. State v. Brenner, 486 So. 2d 101, 1986 La. LEXIS 6032 (Mar. 31, 1986).

The term “unjustifiable pain and suffering” is sufficiently clear to give a person of ordinary intelligence fair notice of what conduct is criminal; because certain medical treatment necessarily results in pain and suffering, the phrase is qualified to make it clear that only the infliction of unjustifiable pain and suffering is prohibited. State v. Brenner, 486 So. 2d 101, 1986 La. LEXIS 6032 (Mar. 31, 1986).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Symposium on Integrating Responses to Domestic Violence: Reflecting Reality: Adding Elder Abuse and Neglect to Legal Education. 47 Loy. L. Rev. 191 (Spring, 2001).

§ 93.4. Exploitation of the infirmed.

A. Exploitation of the infirmed is:

(1) The intentional expenditure, diminution, or use by any person, including a caregiver, of the property or assets of the infirmed, a disabled adult, or an aged person, including but not limited to a resident of a nursing home, mental retardation facility, mental health facility, hospital, or other residential facility without the express voluntary consent of the resident or the consent of a legally authorized representative of an incompetent resident, or by means of fraudulent conduct, practices, or representations.

(2) The use of an infirmed person’s, or aged person’s, or disabled adult’s power of attorney or guardianship for one’s own profit or advantage by means of fraudulent conduct, practices, or representations.

B. Whoever commits the crime of exploitation of the infirmed shall be fined not more than ten thousand dollars or imprisoned, with or without hard labor, for not more than ten years, or both.

C. Whoever is convicted, or who enters a plea agreement for exploitation of the infirmed shall be prohibited from having access to the victim’s or any other disabled or aged person’s assets or property. The offender shall be prohibited from being appointed as a power of attorney1 or guardian for the victim or any other disabled or aged person. The provisions of this Subsection shall not be construed to prohibit the offender from inheriting from the infirmed victim. (Acts 1992, No. 309, § 1; Acts 1994, 3rd Ex. Sess., No. 26, § 1; Acts 1995, No. 883, § 1; Acts 1999, No. 1044, § 1.)

1999 Amendments. — Acts 1999, No. 1044, § 1, effective August 15, 1999, added (C).

CROSS REFERENCES

Louisiana Law. — Refusal to hire or contract; termination of employment; exemption; appeal procedure; waiver, see La. R.S. 40:1300.53.

Running of time limitations; exception; exploitation of the infirmed, see La. C.Cr.P. Art. 573.1.



Footnote:

1 As appears in enrolled bill.



§ 93.5. Sexual battery of the infirm.

A. Sexual battery of the infirm is the intentional engaging in any of the sexual acts listed in Subsection B with another person, who is not the spouse of the offender, when:

(1) The offender compels the victim, who is physically incapable of preventing the act because of advanced age or physical infirmity, to submit by placing the victim in fear of receiving bodily harm.

(2) The victim is incapable of resisting or of understanding the nature of the act by reason of stupor or abnormal condition of the mind produced by an intoxicating, narcotic, or anesthetic agent administered by or with the privity of the offender.

(3) The victim has such incapacity, by reason of a stupor or abnormal condition of mind from any cause, and the offender knew or should have known of the victim’s incapacity.

(4) The victim is incapable, through unsoundness of mind, whether temporary or permanent, of understanding the nature of the act, and the offender knew or should have known of the victim’s incapacity.

B. For purposes of this Section, “sexual acts” mean the following:

(1) The touching of the anus or genitals of the victim by the offender using any instrumentality or any part of the body of the offender; or

(2) The touching of the anus or genitals of the offender by the victim using any instrumentality or any part of the body of the victim.

C. Normal medical treatment and normal sanitary care shall not be construed as an offense under the provisions of this Section.

D. Whoever commits the crime of sexual battery of the infirm shall be punished by imprisonment, with or without hard labor, for not more than ten years. (Acts 1992, No. 617, § 1.)

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 15:536.

Sentencing of sexual offenders; serial sexual offenders, see La. R.S. 15:537.

Definitions, see La. R.S. 15:541.

Diminution of sentence for good behavior, see La. R.S. 15:571.3.

Refusal to hire or contract; termination of employment; exemption; appeal procedure; waiver, see La. R.S. 40:1300.53.

Basic rights for victim and witness, see La. R.S. 46:1844.

4. UNLAWFUL SALE, PURCHASE, AND POSSESSION OF ALCOHOLIC BEVERAGES.

§ 93.10. Definitions.

For purposes of R.S. 14:93.10 through 93.14, the following definitions shall apply:

(1) “Purchase” means acquisition by the payment of money or other consideration. Purchase does not include such acquisition for medical purposes either when purchased as over the counter medication or when prescribed or administered by a licensed physician, pharmacist, dentist, nurse, hospital, or medical institution.

(2) “Public possession” means the possession of any alcoholic beverage for any reason, including consumption, on any street, highway, or waterway or in any public place or any place open to the public, including a club which is de facto open to the public. “Public possession” does not include the following:

(a) The possession or consumption of any alcoholic beverage:

(i) For an established religious purpose.

(ii) When a person under twenty-one years of age is accompanied by a parent, spouse, or legal guardian twenty-one years of age or older.

(iii) For medical purposes when purchased as an over the counter medication, or when prescribed or administered by a licensed physician, pharmacist, dentist, nurse, hospital, or medical institution.

(iv) In private residences.

(b) The sale, handling, transport, or service in dispensing of any alcoholic beverage pursuant to lawful ownership of an establishment or to lawful employment of a person under twenty-one years of age by a duly licensed manufacturer, wholesaler, or retailer of beverage alcohol.

(3) “Alcoholic beverage” means beer, distilled spirits, and wine containing one-half of one percent or more of alcohol by volume. Beer includes but is not limited to ale, lager, porter, stout, sake, and other similar fermented beverages brewed or produced from malt wholly or in part or from any substitute therefor. Distilled spirits include alcohol, ethanol, or spirits or wine in any form, including all dilutions and mixtures thereof from whatever process produced. (Acts 1995, No. 639, § 1; Acts 1996, 1st Ex. Sess., No. 78, § 1; Acts 2011, No. 264, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 264, in (2), added “or waterway” and made related changes.
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CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Criminal Offenses

••• Alcohol & Tobacco Offenses. — Former La. Rev. Stat. Ann. § 14:91 (now La. Rev. Stat. Ann. § 14:93.11), which prohibited the sale of alcoholic beverages of either high or low alcoholic content is not unconstitutionally vague or overbroad because the statute related to the definitions of alcoholic beverages set forth in La. Rev. Stat. Ann. § 26:241. State v. Peterson, 343 So. 2d 1038, 1977 La. LEXIS 4883 (Feb. 28, 1977).

TORTS

• Negligence

•• Defenses

••• Comparative Negligence

•••• General Overview. — Contributory negligence of the minor passengers in getting drunk and in driving with someone who was drunk did not bar recovery for wrongful death and personal injuries against the retail dealer who sold beer to the minor driver in violation of La. Rev. Stat. Ann. §§ 26:88, 26:285, and former La. Rev. Stat. Ann. 14:91 (now La. Rev. Stat. Ann. § 14:93.10 et seq.) because the purpose of the statutes was to protect the minors against the risk of their own negligence. Chausse v. Southland Corp., 400 So. 2d 1199, 1981 La. App. LEXIS 4149 (May 26, 1981), writ of certiorari denied by 404 So. 2d 278, 1981 La. LEXIS 10144 (La. 1981), writ of certiorari denied by 404 So. 2d 497, 1981 La. LEXIS 10159 (La. 1981), writ of certiorari denied by 404 So. 2d 498, 1981 La. LEXIS 10152 (La. 1981).

•• Duty

••• Alcohol Providers

•••• General Overview. — Trial court’s order that granted summary judgment in favor of underage party hosts in a negligence action brought by the mother of an injured party guest was affirmed; La. Rev. Stat. Ann. § 14:93.10 — 98.14 did not impose a duty upon the party hosts not to share alcohol with the injured party guest. Guy v. State Farm Mut. Ins. Co., 725 So. 2d 39, 1998 La. App. LEXIS 3610 (Dec. 9, 1998), writ denied by La. 99-0083, 739 So. 2d 203, 1999 La. LEXIS 380 (La. Mar. 12, 1999).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The ABC policy of refusing permits to otherwise qualified applicants under twenty-one but eighteen years of age or older is contrary to the provisions of R.S. 14: 93.10 -93.14 and, therefore, invalid, OPINION NUMBER 96-101, La. Atty. Gen. Op. No. 1996-101; 1996 La. AG LEXIS 242.

Off-campus fraternities do not fall within the definition of “private residence” because the members are not a family and to allow underage drinking in the fraternity houses would oppose the reasons behind La. R.S. 14:93.10. Accordingly, universities cannot sanction fraternity activities which allow underage drinking to occur., OPINION No. 96-407, La. Atty. Gen. Op. No. 1996-407; 1996 La. AG LEXIS 356.

A municipality or police jury may not pass an ordinance prohibiting the issuance of a retail beer or liquor permit to a person under twenty-one but over eighteen, as that is in contravention to explicit state authority permitting persons under twenty-one but over eighteen to be a proprietor or employee of an establishment licensed to sell alcoholic beverages. However, a municipality or policy jury may pass an ordinance more restrictive than state law which prohibits persons under twenty-one from entering licensed establishments where alcohol is the principal commodity., OPINION NUMBER 96-298, La. Atty. Gen. Op. No. 1996-298; 1996 La. AG LEXIS 393.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Department: Attorney General Reports. 44 La. Bar Jnl. 596 (April, 1997).

General Law Reviews. — Article: Lowering the Bar: Rethinking Underage Drinking. 9 N.Y.U. J. Legis. & Pub. Pol’y 303.

§ 93.11. Unlawful sales to persons under twenty-one.

A. Unlawful sales to persons under twenty-one is the selling or otherwise delivering for value of any alcoholic beverage to any person under twenty-one years of age unless such person is the lawful owner or lawful employee of an establishment to which the sale is being made and is accepting such delivery pursuant to such ownership or employment. Lack of knowledge of the person’s age shall not be a defense.

B. Whoever violates the provisions of this Section shall be fined not less than five hundred dollars nor more than one thousand dollars or imprisoned for not less than thirty days nor more than six months, or both. (Acts 1995, No. 639, § 1; Acts 1996, 1st Ex. Sess., No. 78, § 1; Acts 2006, No. 570, § 1, eff. Aug. 15, 2006.)

2006 Amendments. — Acts 2006, No. 570, § 1, effective August 15, 2006, in (B), substituted “less than five hundred dollars nor more than one thousand dollars or” for “more than one hundred dollars or,” and inserted “less than thirty days nor.”
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CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Criminal Offenses

••• Alcohol & Tobacco Offenses. — Former La. Rev. Stat. Ann. § 14:91 (now La. Rev. Stat. Ann. § 14:93.11), which prohibited the sale of alcoholic beverages of either high or low alcoholic content is not unconstitutionally vague or overbroad because the statute related to the definitions of alcoholic beverages set forth in La. Rev. Stat. Ann. § 26:241. State v. Peterson, 343 So. 2d 1038, 1977 La. LEXIS 4883 (Feb. 28, 1977).

GOVERNMENTS

• Legislation

•• Interpretation. — Beer was not an intoxicating or spirituous liquor, the sale of which to any person under the age of twenty-one was violative of the provisions of former La. Rev. Stat. Ann. § 14:91 (now La. Rev. Stat. Ann. § 14:93.11), and the prohibition contained in former § 14:91 against the sale of liquors did not include the sale of beer, a malt beverage, to a person 18 years of age or over; La. Rev. Stat. Ann. § 14:93.11 prohibits the sale of “alcoholic beverages” to or on behalf of persons under age 21. State v. Viator, 229 LA. 882, 87 So. 2d 115, 1956 La. LEXIS 1364 (Mar. 26, 1956).

TORTS

• Negligence

•• Duty

••• Alcohol Providers

•••• General Overview. — Trial court erred when it held that a bar owner was liable for the death of an underage patron in car accident, where the only evidence before the trial court bearing directly on that issue was through the testimony of an intoxicated bar patron who testified that he observed the deceased take two glasses of beer from the main bar counter, but he had seen no money exchange hands. Colgate v. Mughal Bros., 836 So. 2d 1229, 2003 La. App. LEXIS 122 (Jan. 29, 2003), writ denied by La. 2003-0923, 843 So. 2d 1136, 2003 La. LEXIS 1700 (La. May 16, 2003).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The ABC policy of refusing permits to otherwise qualified applicants under twenty-one but eighteen years of age or older is contrary to the provisions of R.S. 14:93.10 -93.14 and, therefore, invalid, OPINION NUMBER 96-101, La. Atty. Gen. Op. No. 1996-101; 1996 La. AG LEXIS 242.

Off-campus fraternities do not fall within the definition of “private residence” because the members are not a family and to allow underage drinking in the fraternity houses would oppose the reasons behind La. R.S. 14:93.10. Accordingly, universities cannot sanction fraternity activities which allow underage drinking to occur., OPINION No. 96-407, La. Atty. Gen. Op. No. 1996-407; 1996 La. AG LEXIS 356.

A municipality or police jury may not pass an ordinance prohibiting the issuance of a retail beer or liquor permit to a person under twenty-one but over eighteen, as that is in contravention to explicit state authority permitting persons under twenty-one but over eighteen to be a proprietor or employee of an establishment licensed to sell alcoholic beverages. However, a municipality or policy jury may pass an ordinance more restrictive than state law which prohibits persons under twenty-one from entering licensed establishments where alcohol is the principal commodity., OPINION NUMBER 96-298, La. Atty. Gen. Op. No. 1996-298; 1996 La. AG LEXIS 393.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: State v. Wingate: Fishing the Murky Waters of Louisiana’s Strict Liability Crimes. 57 La. L. Rev. 1415 (Summer, 1997).

The Court Giveth and the Court Taketh Away: State v. Fernandez-Returning Louisiana’s Children to an Adult Standard. 60 La. L. Rev. 605 (Winter, 2000).

Comment: Proposed Legislation for Safely Regulating the Increasing Number of Living Organ and Tissue Donations by Minors. 61 La. L. Rev. 433 (Winter, 2001).

General Law Reviews. — Article: Lowering the Bar: Rethinking Underage Drinking. 9 N.Y.U. J. Legis. & Pub. Pol’y 303.

§ 93.12. Purchase and public possession of alcoholic beverages; exceptions; penalties.

A. It is unlawful for any person under twenty-one years of age to purchase or have public possession of any alcoholic beverage.

B. (1) Whoever violates the provisions of this Section shall be fined not more than one hundred dollars or imprisoned for not more than six months, or both.

(2) Any person apprehended while violating the provisions of this Section shall be issued a citation by the apprehending law enforcement officer, which shall be paid in the same manner as provided for the offenders of local traffic violations.

(3) In addition to the penalties provided in Paragraph (1) of this Subsection, the driver’s license of any person violating the provisions of this Section may be suspended upon conviction, plea of guilty, or nolo contendere for a period of one hundred eighty days. Upon conviction, plea of guilty, or nolo contendere, the court shall surrender the driver’s license to the Department of Public Safety and Corrections for suspension in accordance with the provisions of this Section. Upon first conviction, the court may issue an order which authorizes the department to issue a restricted driver’s license upon a demonstration to the court that a hardship would result from being unable to drive to school or work. Such restrictions shall be determined by the court. (Acts 1995, No. 639, § 1; Acts 1996, 1st Ex. Sess., No. 78, § 1; Acts 2005, No. 165, § 1, eff. Aug. 15, 2005.)

2005 Amendments. — Acts 2005, No. 165, § 1, effective August 15, 2005, added (B)(3).

CROSS REFERENCES

Louisiana Law. — Suspension, revocation, renewal, and cancellation of licenses; judicial review, see La. R.S. 32:414.
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TORTS

• Negligence

•• Duty

••• Alcohol Providers

•••• General Overview. — Where two passengers were very seriously injured when a car left the road and hit a tree, because a homeowner’s daughter, for whom an adult friend had obtained beer, breached her duty not to provide beer to a 16-year-old boy, and because the risk that the boy, while sitting in the front seat of the car as a passenger, would jerk the steering wheel was foreseeable, the homeowner’s insurer of the daughter’s divorced, noncustodial father was cast in judgment. Gresham v. Davenport, 524 So. 2d 48, 1988 La. App. LEXIS 434 (Mar. 30, 1988), reversed by 537 So. 2d 1144, 1989 La. LEXIS 93 (La. 1989).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Off-campus fraternities do not fall within the definition of “private residence” because the members are not a family and to allow underage drinking in the fraternity houses would oppose the reasons behind La. R.S. 14:93.10. Accordingly, universities cannot sanction fraternity activities which allow underage drinking to occur., OPINION No. 96-407, La. Atty. Gen. Op. No. 1996-407; 1996 La. AG LEXIS 356.

§ 93.13. Unlawful purchase of alcoholic beverages by persons on behalf of persons under twenty-one.

A. It is unlawful for any person, other than a parent, spouse, or legal guardian, as specified in R.S. 14:93.10(2)(a)(ii), to purchase on behalf of a person under twenty-one years of age any alcoholic beverage.

B. (1) Whoever violates the provisions of this Section shall be fined not more than five hundred dollars or imprisoned for not more than thirty days, or both.

(2) In addition to the penalties provided in Paragraph (1) of this Subsection, the driver’s license of any person violating the provisions of this Section may be suspended upon conviction, plea of guilty, or nolo contendere for a period of one hundred eighty days. Upon conviction, plea of guilty, or nolo contendere, the court shall surrender the driver’s license to the Department of Public Safety and Corrections for suspension in accordance with the provisions of this Section. Upon first conviction, the court may issue an order which authorizes the department to issue a restricted driver’s license upon a demonstration to the court that suspension of his driving privileges will deprive him or his family of the necessities of life or prevent him from earning a livelihood. Such restrictions shall be determined by the court. (Acts 1995, No. 639, § 1; Acts 1996, 1st Ex. Sess., No. 78, § 1; Acts 2005, No. 165, § 1, eff. Aug. 15, 2005.)

2005 Amendments. — Acts 2005, No. 165, § 1, effective August 15, 2005, added (B)(2).

CROSS REFERENCES

Louisiana Law. — Suspension, revocation, renewal, and cancellation of licenses; judicial review, see La. R.S. 32:414.
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TORTS

• Negligence

•• Duty

••• Alcohol Providers

•••• General Overview. — Where two passengers were very seriously injured when a car left the road and hit a tree, because a homeowner’s daughter, for whom an adult friend had obtained beer, breached her duty not to provide beer to a 16-year-old boy, and because the risk that the boy, while sitting in the front seat of the car as a passenger, would jerk the steering wheel was foreseeable, the homeowner’s insurer of the daughter’s divorced, noncustodial father was cast in judgment. Gresham v. Davenport, 524 So. 2d 48, 1988 La. App. LEXIS 434 (Mar. 30, 1988), reversed by 537 So. 2d 1144, 1989 La. LEXIS 93 (La. 1989).

Where two majors were alleged to have breached several duties owed to a minor child, including the duty not to purchase liquor for the minor and furnish it to him, the facts alleged in a petition by the child’s parents were sufficient to state a cause of action for the child’s wrongful death. Garcia on behalf of Garcia v. Jennings, 427 So. 2d 1329, 1983 La. App. LEXIS 7925 (Feb. 22, 1983).

•• Proof

••• Violations of Law

•••• General Overview. — Where two majors were alleged to have breached several duties owed to a minor child, including the duty not to purchase liquor for the minor and furnish it to him, the facts alleged in a petition by the child’s parents were sufficient to state a cause of action for the child’s wrongful death. Garcia on behalf of Garcia v. Jennings, 427 So. 2d 1329, 1983 La. App. LEXIS 7925 (Feb. 22, 1983).

TREATISES AND LAW REVIEWS

General Law Reviews. — Article: Lowering the Bar: Rethinking Underage Drinking. 9 N.Y.U. J. Legis. & Pub. Pol’y 303.

§ 93.14. Responsibilities of retail dealers not relieved.

Nothing in R.S. 14:93.10 through 93.13 shall be construed as relieving any licensed retail dealer in alcoholic beverages any responsibilities imposed under the provisions of Title 26 of the Louisiana Revised Statutes of 1950. (Acts 1995, No. 639, § 1; Acts 1996, 1st Ex. Sess., No. 78, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The ABC policy of refusing permits to otherwise qualified applicants under twenty-one but eighteen years of age or older is contrary to the provisions of R.S. 14: 93.10 -93.14 and, therefore, invalid, OPINION NUMBER 96-101, La. Atty. Gen. Op. No. 1996-101; 1996 La. AG LEXIS 242.

§ 93.15. Alcoholic beverage vaporizer; prohibitions.

A. It is unlawful for any person to sell, deliver, give away, purchase, possess, or use an alcoholic beverage vaporizer.

B. This Section shall not apply to any other vaporizer device used for purposes other than vaporizing alcoholic beverages.

C. Whoever violates the provisions of this Section shall be fined not more than five hundred dollars or imprisoned for not more than six months, or both. (Acts 2006, No. 147, § 1, eff. Aug. 15, 2006.)

§ 93.16. [Reserved.].

Reserved by Acts 1997, No. 728, § 1.

§ 93.17. [Reserved.].

Reserved by Acts 1997, No. 728, § 1.

§ 93.18. [Reserved.].

Reserved by Acts 1997, No. 728, § 1.

§ 93.19. [Reserved.].

Reserved by Acts 1997, No. 728, § 1.

§ 93.20. [Repealed.]

Repealed by Acts 1998, No. 71, § 2, effective June 25, 1998.

PART 6. OFFENSES AFFECTING THE PUBLIC GENERALLY.

SUBPART A. OFFENSES AFFECTING THE PUBLIC SAFETY.

1. ILLEGAL CARRYING AND DISCHARGE OF WEAPONS.

§ 94. Illegal use of weapons or dangerous instrumentalities.

A. Illegal use of weapons or dangerous instrumentalities is the intentional or criminally negligent discharging of any firearm, or the throwing, placing, or other use of any article, liquid, or substance, where it is foreseeable that it may result in death or great bodily harm to a human being.

B. Except as provided in Subsection E, whoever commits the crime of illegal use of weapons or dangerous instrumentalities shall be fined not more than one thousand dollars, or imprisoned with or without hard labor for not more than two years, or both.

C. Except as provided in Subsection E, on a second or subsequent conviction, the offender shall be imprisoned at hard labor for not less than five years nor more than seven years, without benefit of probation or suspension of sentence.

D. The enhanced penalty upon second and subsequent convictions provided for in Subsection C of this Section shall not be applicable in cases where more than five years have elapsed since the expiration of the maximum sentence, or sentences, of the previous conviction or convictions, and the time of the commission of the last offense for which he has been convicted. The sentence to be imposed in such event shall be the same as may be imposed upon a first conviction.

E. Whoever commits the crime of illegal use of weapons or dangerous instrumentalities by discharging a firearm from a motor vehicle located upon a public street or highway, where the intent is to injure, harm, or frighten another human being, shall be imprisoned at hard labor for not less than five nor more than ten years without benefit of probation or suspension of sentence.

F. Whoever commits the crime of illegal use of weapons or dangerous instrumentalities by discharging a firearm while committing, attempting to commit, conspiring to commit, or soliciting, coercing, or intimidating another person to commit a crime of violence or violation of the Uniform Controlled Dangerous Substances Law, shall be imprisoned at hard labor for not less then ten years nor more than twenty years, without benefit of parole, probation, or suspension of sentence. If the firearm used in violation of this Subsection is a machine gun or is equipped with a firearm silencer or muffler, as defined by R.S. 40:1751 and R.S. 40:1781, respectively, the offender shall be sentenced to imprisonment for not less than twenty years nor more than thirty years, without benefit of parole, probation, or suspension of sentence. Upon a second or subsequent conviction, under this Subsection, such offender shall be sentenced to imprisonment for not less than twenty years. If the violation of this Subsection, upon second or subsequent conviction, involves the use of a machine gun or a firearm equipped with a firearm silencer or muffler, such offender shall be sentenced to imprisonment for life without benefit of parole, probation, or suspension of sentence. (Amended by Acts 1958, No. 379, §§ 1, 3; Acts 1960, No. 550, § 1; Acts 1966, No. 58, § 1; Acts 1968, No. 647, § 1; Acts 1972, No. 650, § 1; Acts 1991, No. 904, § 1; Acts 1992, No. 1015, § 1; Acts 1995, No. 748, § 1.)

CROSS REFERENCES

Louisiana Law. — Definitions; right to enjoin; abatement, see La. R.S. 13:4711.

Definitions, see La. R.S. 15:1404.

Municipal Law. — Criminal law > reserved. Baton Rouge Code of Ordinance § 13:94.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Freedoms

••• Judicial & Legislative Restraints

•••• Overbreadth & Vagueness. — La. Rev. Stat. Ann. § 14:94 was not unconstitutionally vague where it clearly prohibited the offense committed by defendant who filed a loaded gun in the direction of an occupied car. State v. Walker, 637 So. 2d 583, 1994 La. App. LEXIS 1365 (May 4, 1994), writ of certiorari denied by La. 94-1369, 642 So. 2d 868, 1994 La. LEXIS 2243 (La. Sept. 30, 1994).

La. Rev. Stat. Ann. § 14:94 was not vague or overbroad because a reasonable person could foresee the danger to life of shooting a gun in a populated area across a busy thoroughfare. State v. Dumaine, 534 So. 2d 32, 1988 La. App. LEXIS 2204 (Oct. 27, 1988), affirmed by, remanded by 541 So. 2d 880, 1989 La. LEXIS 1174 (La. 1989).

•• Fundamental Rights

••• Procedural Due Process

•••• Scope of Protection. — Bill of information was not in compliance with La. Code Crim. Proc. Ann. art. 464 where it charged defendant with violating La. Rev. Stat. Ann. § 14:94(A) but the record and the sentence imposed suggested that defendant was actually tried and convicted for violating La. Rev. Stat. Ann. § 14:94(F); because the defendant had a lack of actual notice as to his sentencing exposure, his constitutional right to be informed of the nature and cause of the accusation against him was violated. State v. Allen, 793 So. 2d 426, 2001 La. App. LEXIS 1855 (Aug. 1, 2001), affirmed in part and reversed in part by La. 2001-2494, 824 So. 2d 344, 2002 La. LEXIS 2167 (La. June 21, 2002).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — Defendant was properly convicted of illegal use of a weapon during a crime of violence, in violation of La. Rev. Stat. Ann. § 14:94(A) and (F), which were held constitutional; defendant failed to show that an enhanced penalty represented a purposeless and needless imposition of pain and suffering or was grossly out of proportion. State v. Stephenson, 766 So. 2d 642, 2000 La. App. LEXIS 2083 (Aug. 23, 2000), writ denied by La. 2000-2686, 795 So. 2d 1204, 2001 La. LEXIS 2453 (La. Aug. 31, 2001).

Where a defendant pointed a gun at a person sitting in a car and threatened to shoot, and then after the person exited the car, fired into the car in a residential neighborhood, both illegal use of a weapon under La. Rev. Stat. Ann. § 14:94(A) and aggravated assault under La. Rev. Stat. Ann. § 14:2(13)(g) occurred, so that the enhanced crime of illegal use of a weapon during a crime of violence under La. R.S. 14:94(F) was proven beyond reasonable doubt. State v. Lee, 742 So. 2d 651, 1999 La. App. LEXIS 2352 (Aug. 18, 1999), writ denied by La. 1999-2730, 756 So. 2d 326, 2000 La. LEXIS 810 (La. Mar. 17, 2000).

•• Homicide

••• Involuntary Manslaughter

•••• General Overview. — Defendant was properly convicted of manslaughter in violation of La. Rev. Stat. Ann. § 14:31 where defendant misused a weapon in violation of § 14:94, and did not commit an aggravated assault in violation of § 14:37 rather than murder, after he shot from the front seat of a car and killed a bystander who was observing a street fight from a nearby street corner; the physical evidence belied defendant’s assertion that he had been holding the gun pointed at the floor of the car while trying to unload it when it accidentally discharged. State v. Jones, 601 So. 2d 339, 1992 La. App. LEXIS 1390 (May 13, 1992), writ of certiorari denied by 605 So. 2d 1129, 1992 La. LEXIS 3051 (La. 1992).

•• Inchoate Crimes

••• Attempt

•••• General Overview. — Prosecution of a defendant for both the illegal discharge of a firearm while committing a crime of violence, a violation of La. Rev. Stat. Ann. § 14:94, and attempted armed robbery, where the attempted armed robbery was the attempted crime of violence, violated the Double Jeopardy Clause, La. Const. art. I, § 15, and La. Code Crim. Proc. Ann. art. 591. State v. Allen, 793 So. 2d 426, 2001 La. App. LEXIS 1855 (Aug. 1, 2001), affirmed in part and reversed in part by La. 2001-2494, 824 So. 2d 344, 2002 La. LEXIS 2167 (La. June 21, 2002).

Jury’s verdict finding defendant guilty of attempted illegal use of weapons was responsive to the charge of illegal use of weapons under La. Rev. Stat. Ann. § 14:94. State v. Scroggins, 465 So. 2d 820, 1985 La. App. LEXIS 8336 (Feb. 27, 1985).

•• Weapons

••• Use

•••• General Overview. — Sufficient evidence existed to convict defendant of unlawful use of a weapon as defendant shot the victim in the victim’s home after defendant entered the victim’s home with a shot gun, shot at him, and injured him while the victim and defendant struggled for the gun. State v. Jackson, 2003 La. App. LEXIS 2317 (Aug. 20, 2003).

In his trial for the intentional or criminally negligent discharge of a firearm where it was foreseeable that it might result in death or great bodily harm to a human, a violation of La. Rev. Stat. Ann. § 14:94, the trial court did not err in not allowing defendant to substitute his appointed counsel on the day of trial because of defendant’s dissatisfaction with counsel where the trial court made clear to him that his counsel had been correct and that defendant could only have been tried by a 6 person jury and not one consisting of 12 people. State v. Lookadoo, 847 So. 2d 645, 2003 La. App. LEXIS 1386 (Apr. 30, 2003).

Evidence was sufficient to sustain defendant’s conviction for illegal use of a weapon where eyewitnesses saw defendant strike an infant on the head with a baseball bat, causing a serious closed head injury. State v. Lam, 837 So. 2d 749, 2003 La. App. LEXIS 288 (Feb. 11, 2003), writ of certiorari denied by La. 2003-0945, 855 So. 2d 308, 2003 La. LEXIS 2778 (La. Oct. 3, 2003).

La. Rev. Stat. § 14:94 is not void for vagueness as it neither forbids nor requires the doing of an act in terms so vague that men of common intelligence must necessarily guess at its meaning and differ as to its application. State v. Lam, 837 So. 2d 749, 2003 La. App. LEXIS 288 (Feb. 11, 2003), writ of certiorari denied by La. 2003-0945, 855 So. 2d 308, 2003 La. LEXIS 2778 (La. Oct. 3, 2003).

Term “article” in La. Rev. Stat. Ann. § 14:94 means a particular item or thing. State v. Lam, 837 So. 2d 749, 2003 La. App. LEXIS 288 (Feb. 11, 2003), writ of certiorari denied by La. 2003-0945, 855 So. 2d 308, 2003 La. LEXIS 2778 (La. Oct. 3, 2003).

Viewing the evidence in the light most favorable to the prosecution, a rational trier of fact could have found that defendant committed the offense charged, the illegal use of a weapon while committing a crime of violence, namely aggravated assault, in violation of La. Rev. Stat. Ann. §§ 14:94(F), 14:2(13), 14:36, 14:37, because defendant initiated the incident by driving up and, without warning, opening fire at the brother of defendant’s girlfriend and several other innocent bystanders, and the testimony of the brother and three other bystanders demonstrated that the witnesses ducked, crawled, or ran to safety out of fear once defendant began shooting; consequently, defendant’s conviction was affirmed. State v. Hill, 796 So. 2d 127, 2001 La. App. LEXIS 2000 (Sept. 26, 2001).

Where the prescribed sentence for defendant’s crime of the illegal use of a weapon while committing a crime of violence, without enhancement, was ten to twenty years and, pursuant to La. Rev. Stat. Ann. § 15:529.1, the sentence range was to be no less than one-half the maximum and no more than twice the maximum for being a second felony offender, defendant’s sentence of 15 years was not excessive because the record amply showed what the trial court took into account when imposing sentence; furthermore, the trial court’s articulated reasons for its sentence were adequate as defendant, who was on parole for manslaughter at the time of the instant crime, acted without justification and created a high risk of substantial injury to several people by spraying bullets in a residential neighborhood. State v. Hill, 796 So. 2d 127, 2001 La. App. LEXIS 2000 (Sept. 26, 2001).

Bill of information was not in compliance with La. Code Crim. Proc. Ann. art. 464 where it charged defendant with violating La. Rev. Stat. Ann. § 14:94(A) but the record and the sentence imposed suggested that defendant was actually tried and convicted for violating La. Rev. Stat. Ann. § 14:94(F); because the defendant had a lack of actual notice as to his sentencing exposure, his constitutional right to be informed of the nature and cause of the accusation against him was violated. State v. Allen, 793 So. 2d 426, 2001 La. App. LEXIS 1855 (Aug. 1, 2001), affirmed in part and reversed in part by La. 2001-2494, 824 So. 2d 344, 2002 La. LEXIS 2167 (La. June 21, 2002).

Prosecution of a defendant for both the illegal discharge of a firearm while committing a crime of violence, a violation of La. Rev. Stat. Ann. § 14:94, and attempted armed robbery, where the attempted armed robbery was the attempted crime of violence, violated the Double Jeopardy Clause, La. Const. art. I, § 15, and La. Code Crim. Proc. Ann. art. 591. State v. Allen, 793 So. 2d 426, 2001 La. App. LEXIS 1855 (Aug. 1, 2001), affirmed in part and reversed in part by La. 2001-2494, 824 So. 2d 344, 2002 La. LEXIS 2167 (La. June 21, 2002).

Evidence was sufficient to find that defendant intentionally discharged a firearm where it was foreseeable that his conduct could have resulted in death or great bodily harm to a human being, as required under La. Rev. Stat. Ann. § 14:94(A) in that the testimony of three witnesses supported the jury’s conclusion that a person aimed a shotgun at another person and fired shots toward that person, defendant was identified as the gunman, and defendant himself admitted that he fired several shots from a shotgun at the other person. State v. Brazil, 784 So. 2d 734, 2001 La. App. LEXIS 668 (Apr. 4, 2001).

Defendant’s sentence of ten years at hard labor without benefit of parol, probation or suspension of sentence following his conviction for illegal use of a weapon during a crime of violence in violation of La. Rev. Stat. Ann. § 14:94(F) was not constitutionally excessive under La. Const. art. I, § 20 where the trial court noted the seriousness of the offense and the “danger of injury” that defendant’s actions created for innocent bystanders, and where the sentencing range for this offense was imprisonment at hard labor for not less than ten nor more than twenty years without the benefit of parole, probation or suspension of sentence. State v. Brazil, 784 So. 2d 734, 2001 La. App. LEXIS 668 (Apr. 4, 2001).

Defendant was properly convicted of illegal use of a weapon during a crime of violence, in violation of La. Rev. Stat. Ann. § 14:94(A) and (F), which were held constitutional; defendant failed to show that an enhanced penalty represented a purposeless and needless imposition of pain and suffering or was grossly out of proportion. State v. Stephenson, 766 So. 2d 642, 2000 La. App. LEXIS 2083 (Aug. 23, 2000), writ denied by La. 2000-2686, 795 So. 2d 1204, 2001 La. LEXIS 2453 (La. Aug. 31, 2001).

In defendant’s prosecution and conviction for illegal discharge of a firearm, a violation of La. Rev. Stat. Ann. § 14:94, a trial court did not err in excluding evidence of the “victim’s” character, offered under La. Code Evid. Ann. art. 404A(2) to show the armed victim’s propensity for violent behavior, because defendant made the initial hostile act. State v. Young, 757 So. 2d 797, 2000 La. App. LEXIS 211 (Feb. 16, 2000).

Trial counsel was not deficient in failing to pursue attempted illegal discharge of a weapon as a responsive verdict to a charge of intentional discharge under La. Rev. Stat. Ann. § 14:94, because the evidence precluded a finding of attempt and, thus, defendant was not prejudiced by his attorney’s performance. State v. Young, 757 So. 2d 797, 2000 La. App. LEXIS 211 (Feb. 16, 2000).

Evidence was sufficient to support defendant’s conviction for illegal use of a weapon where someone shot the victim under the eye, across the shoulder and his back, intending to rob him, and a co-perpetrator testified that defendant shot at the victim with a shotgun. State v. Trepagnier, 744 So. 2d 181, 1999 La. App. LEXIS 2490 (Sept. 15, 1999).

Where a defendant pointed a gun at a person sitting in a car and threatened to shoot, and then after the person exited the car, fired into the car in a residential neighborhood, both illegal use of a weapon under La. Rev. Stat. Ann. § 14:94(A) and aggravated assault under La. Rev. Stat. Ann. § 14:2(13)(g) occurred, so that the enhanced crime of illegal use of a weapon during a crime of violence under La. R.S. 14:94(F) was proven beyond reasonable doubt. State v. Lee, 742 So. 2d 651, 1999 La. App. LEXIS 2352 (Aug. 18, 1999), writ denied by La. 1999-2730, 756 So. 2d 326, 2000 La. LEXIS 810 (La. Mar. 17, 2000).

Defendant’s shooting into a car in a residential neighborhood was clearly a gross deviation below the standard of care expected to be maintained by a reasonably careful person and constituted criminal negligence under La. Rev. Stat. Ann. § 14:12, and regardless of whether the occupant was in the car or had fled in a direction away from the car, the shooting of a weapon in a residential area where a stray bullet could have easily injured or killed a neighbor at the scene made it foreseeable that the defendant’s actions might have caused great bodily harm; therefore, there was sufficient evidence that the crime of illegal use of a weapon occurred. State v. Lee, 742 So. 2d 651, 1999 La. App. LEXIS 2352 (Aug. 18, 1999), writ denied by La. 1999-2730, 756 So. 2d 326, 2000 La. LEXIS 810 (La. Mar. 17, 2000).

La. Rev. Stat. Ann. § 14:94(E), which prohibited the illegal use of a weapon, did not authorize denial of consideration of parole; that portion of the trial court’s order providing that defendant’s sentence be served without benefit of consideration for parole was deleted on appeal. State v. Russell, 742 So. 2d 910, 1999 La. App. LEXIS 1904 (June 16, 1999).

La. Rev. Stat. Ann. § 14:94(E), which prohibited the illegal use of a weapon, did not authorize imposition of a fine; appellate court directed that a fine be deleted from defendant’s judgment of commitment. State v. Russell, 742 So. 2d 910, 1999 La. App. LEXIS 1904 (June 16, 1999).

Defendant’s 10-year sentence following his conviction for illegal use of a weapon was not excessive because defendant’s violent act of shooting at an individual near a playground endangered many people’s lives and defendant had a prior conviction for illegal use of weapons, indicating that he posed a threat to society. State v. Russell, 742 So. 2d 910, 1999 La. App. LEXIS 1904 (June 16, 1999).

Evidence was sufficient to sustain defendant’s conviction for illegal use of a weapon or dangerous instrumentality by discharge of a firearm from a motor vehicle upon a highway with the intent to injure, harm, or frighten another under La. Rev. Stat. Ann. § 14:94(E) where defendant admitted to discharging a firearm at another motorist, the victim testified that defendant pulled up next to him on a grassy median and flashed his weapon, and he fired a large caliber handgun into the side of a van three times while traveling at seventy miles per hour. State v. Joubert, 705 So. 2d 1295, 1998 La. App. LEXIS 180 (Feb. 4, 1998), writ denied by La. 98-1525, 723 So. 2d 973, 1998 La. LEXIS 3138 (La. Oct. 30, 1998).

Because three people were involved in a gunfight on a public street, it was reasonable for the jury to infer from the evidence the foreseeability requirement of La. Rev. Stat. Ann. § 14:94 that death or great bodily harm could have resulted from the actions of defendant, one of the shooters. State v. McNeely, 691 So. 2d 258, 1997 La. App. LEXIS 556 (Mar. 12, 1997).

Trial court did not err when it did not give an instruction on the criminally negligent discharge of a firearm under La. Rev. Stat. Ann. § 14:94(A), (B) as a predicate to the jury’s finding defendant guilty of manslaughter, rather than second-degree murder, on the grounds that defendant admitted that he deliberately fired his weapon at the passengers of another vehicle in a drive-by shooting, that defendant did not request the instruction, and that the evidence did not support the special charge. State v. Gipson, 677 So. 2d 544, 1996 La. App. LEXIS 1318 (June 26, 1996), writ denied by La. 96-2303, 687 So. 2d 402, 1997 La. LEXIS 317 (La. Jan. 31, 1997).

Where the defendant shot a firearm away from a residence and people, into the opposite side of the highway/woods, his conviction for attempting to discharge a firearm with intent to injure, harm, or frighten another human being in violation of La. Rev. Stat. Ann. §14:94(E) was error. State v. Powell, 664 So. 2d 608, 1995 La. App. LEXIS 2911 (Nov. 2, 1995).

Circumstantial evidence that consisted of testimony that the police heard gunshots in the area, the excited utterances of the victim, and the testimony that defendant possessed a gun just prior and just after the battery of the victim was sufficient to find that defendant illegally discharged his firearm in violation of La. Rev. Stat. Ann. § 14:94. State v. Etienne, 649 So. 2d 1230, 1995 La. App. LEXIS 131 (Feb. 1, 1995), writ of certiorari denied by La. 95-0544, 656 So. 2d 1012, 1995 La. LEXIS 1663 (La. June 23, 1995).

La. Rev. Stat. Ann. § 14:94 was not unconstitutionally vague where it clearly prohibited the offense committed by defendant who filed a loaded gun in the direction of an occupied car. State v. Walker, 637 So. 2d 583, 1994 La. App. LEXIS 1365 (May 4, 1994), writ of certiorari denied by La. 94-1369, 642 So. 2d 868, 1994 La. LEXIS 2243 (La. Sept. 30, 1994).

Defendant was properly convicted of manslaughter in violation of La. Rev. Stat. Ann. § 14:31 where defendant misused a weapon in violation of § 14:94, and did not commit an aggravated assault in violation of § 14:37 rather than murder, after he shot from the front seat of a car and killed a bystander who was observing a street fight from a nearby street corner; the physical evidence belied defendant’s assertion that he had been holding the gun pointed at the floor of the car while trying to unload it when it accidentally discharged. State v. Jones, 601 So. 2d 339, 1992 La. App. LEXIS 1390 (May 13, 1992), writ of certiorari denied by 605 So. 2d 1129, 1992 La. LEXIS 3051 (La. 1992).

Witness testified that he saw defendant fire his automatic weapon twice in a residential neighborhood where children were playing outdoors; the evidence was sufficient to support the conviction for the illegal use of a weapon under La. Rev. Stat. Ann. § 14:94. State v. Mickel, 581 So. 2d 404, 1991 La. App. LEXIS 1791 (June 5, 1991).

Trial court did not err in convicting an attorney of negligently discharging a firearm in violation of La. Rev. Stat. Ann. § 14:94, because the statute required only that it be foreseeable that injury might occur, not that it did, when defendant shot a gun across a highway in front of his home in a populated neighborhood with children playing and neighbors on the street, and without looking for oncoming traffic. State v. Dumaine, 534 So. 2d 32, 1988 La. App. LEXIS 2204 (Oct. 27, 1988), affirmed by, remanded by 541 So. 2d 880, 1989 La. LEXIS 1174 (La. 1989).

Where defendant was charged with possession of a firearm by a convicted felon, a violation of La. Rev. Stat. Ann. § 14:95.1, after he had been acquitted on the charge of illegally discharging a firearm, a violation of La. Rev. Stat. Ann. § 14:94, defendant’s double jeopardy rights provided by La. Code Crim. Proc. Ann. art. 596 were not violated, because the crimes required different proof. State v. Claiborne, 483 So. 2d 1301, 1986 La. App. LEXIS 6097 (Feb. 14, 1986).

Firearm enhancement statute, which limits the trial judge’s sentencing discretion in regard to probation, parole, or suspension of sentence, when a firearm is used in the commission of a felony, is not applicable where the felony is illegal use of a weapon under La. Rev. Stat. Ann. § 14:94; in other words, La. Code Crim. Proc. Ann. art. 893.3 does not apply when the committed felony, and use of the weapon are one and the same. State v. Street, 480 So. 2d 309, 1985 La. LEXIS 10094 (Dec. 2, 1985).

Where the paralyzed victim identified defendant as one of the armed assailants and where several other witnesses saw defendant enter the nightclub armed with a gun and begin shooting, the evidence was sufficient to support defendant’s conviction of the illegal use of weapons or dangerous instrumentalities. State v. Rainey, 470 So. 2d 422, 1985 La. App. LEXIS 8839 (May 15, 1985).

“Use of a firearm” enhancement under La. Code Crim. Proc. Ann. art. 893.1 would apply to the illegal use of weapons or dangerous instrumentalities just as any other felony where suspension of sentence had not been otherwise prohibited and a finding was made that a firearm was used in the commission of the offense. State v. Victorian, 448 So. 2d 1304, 1984 La. App. LEXIS 8585 (Apr. 11, 1984).

• Accusatory Instruments

•• Informations

••• General Overview. — Bill of information was not in compliance with La. Code Crim. Proc. Ann. art. 464 where it charged defendant with violating La. Rev. Stat. Ann. § 14:94(A) but the record and the sentence imposed suggested that defendant was actually tried and convicted for violating La. Rev. Stat. Ann. § 14:94(F); because the defendant had a lack of actual notice as to his sentencing exposure, his constitutional right to be informed of the nature and cause of the accusation against him was violated. State v. Allen, 793 So. 2d 426, 2001 La. App. LEXIS 1855 (Aug. 1, 2001), affirmed in part and reversed in part by La. 2001-2494, 824 So. 2d 344, 2002 La. LEXIS 2167 (La. June 21, 2002).

• Double Jeopardy

•• Attachment Jeopardy. — Prosecution of a defendant for both the illegal discharge of a firearm while committing a crime of violence, a violation of La. Rev. Stat. Ann. § 14:94, and attempted armed robbery, where the attempted armed robbery was the attempted crime of violence, violated the Double Jeopardy Clause, La. Const. art. I, § 15, and La. Code Crim. Proc. Ann. art. 591. State v. Allen, 793 So. 2d 426, 2001 La. App. LEXIS 1855 (Aug. 1, 2001), affirmed in part and reversed in part by La. 2001-2494, 824 So. 2d 344, 2002 La. LEXIS 2167 (La. June 21, 2002).

• Trials

•• Defendant’s Rights

••• Right to Counsel

•••• Constitutional Right. — In his trial for the intentional or criminally negligent discharge of a firearm where it was foreseeable that it might result in death or great bodily harm to a human, a violation of La. Rev. Stat. Ann. § 14:94, the trial court did not err in not allowing defendant to substitute his appointed counsel on the day of trial because of defendant’s dissatisfaction with counsel where the trial court made clear to him that his counsel had been correct and that defendant could only have been tried by a 6 person jury and not one consisting of 12 people. State v. Lookadoo, 847 So. 2d 645, 2003 La. App. LEXIS 1386 (Apr. 30, 2003).

• Scienter

•• Negligence. — Defendant’s shooting into a car in a residential neighborhood was clearly a gross deviation below the standard of care expected to be maintained by a reasonably careful person and constituted criminal negligence under La. Rev. Stat. Ann. § 14:12, and regardless of whether the occupant was in the car or had fled in a direction away from the car, the shooting of a weapon in a residential area where a stray bullet could have easily injured or killed a neighbor at the scene made it foreseeable that the defendant’s actions might have caused great bodily harm; therefore, there was sufficient evidence that the crime of illegal use of a weapon occurred. State v. Lee, 742 So. 2d 651, 1999 La. App. LEXIS 2352 (Aug. 18, 1999), writ denied by La. 1999-2730, 756 So. 2d 326, 2000 La. LEXIS 810 (La. Mar. 17, 2000).

•• Specific Intent. — Where the defendant shot a firearm away from a residence and people, into the opposite side of the highway/woods, his conviction for attempting to discharge a firearm with intent to injure, harm, or frighten another human being in violation of La. Rev. Stat. Ann. §14:94(E) was error. State v. Powell, 664 So. 2d 608, 1995 La. App. LEXIS 2911 (Nov. 2, 1995).

• Jury Instructions

•• Particular Instructions

••• Lesser Included Offenses. — Trial counsel was not deficient in failing to pursue attempted illegal discharge of a weapon as a responsive verdict to a charge of intentional discharge under La. Rev. Stat. Ann. § 14:94, because the evidence precluded a finding of attempt and, thus, defendant was not prejudiced by his attorney’s performance. State v. Young, 757 So. 2d 797, 2000 La. App. LEXIS 211 (Feb. 16, 2000).

• Verdicts

•• Inconsistent Verdicts. — Jury’s verdict finding defendant guilty of attempted illegal use of weapons was responsive to the charge of illegal use of weapons under La. Rev. Stat. Ann. § 14:94. State v. Scroggins, 465 So. 2d 820, 1985 La. App. LEXIS 8336 (Feb. 27, 1985).

• Sentencing

•• Consecutive Sentences. — Because the plain language of La. Rev. Stat. Ann. § 14:94(F) proscribes behavior above and beyond that of an armed robbery as defined by La. Rev. Stat. Ann. § 14:64, and because the 20-year maximum sentence for violation of § 14:94(F) is much less severe than the maximum 99 years’ imprisonment at hard labor without benefit of parole, probation, or suspension of sentence, the legislature appears to have intended discrete and cumulative punishment for both attempted armed robbery (a crime of violence) and the actual discharge of a weapon during commission of that offense. State v. Allen, 824 So. 2d 344, 2002 La. LEXIS 2167 (June 21, 2002).

•• Corrections, Modifications & Reductions

••• Illegal Sentences. — Where the prescribed sentence for defendant’s crime of the illegal use of a weapon while committing a crime of violence, without enhancement, was ten to twenty years and, pursuant to La. Rev. Stat. Ann. § 15:529.1, the sentence range was to be no less than one-half the maximum and no more than twice the maximum for being a second felony offender, defendant’s sentence of fifteen years was not excessive because the record amply showed what the trial court took into account when imposing sentence; furthermore, the trial court’s articulated reasons for its sentence were adequate as defendant, who was on parole for manslaughter at the time of the instant crime, acted without justification and created a high risk of substantial injury to several people by spraying bullets in a residential neighborhood. State v. Hill, 796 So. 2d 127, 2001 La. App. LEXIS 2000 (Sept. 26, 2001).

•• Cruel & Unusual Punishment. — Defendant’s sentence of ten years at hard labor without benefit of parol, probation or suspension of sentence following his conviction for illegal use of a weapon during a crime of violence in violation of La. Rev. Stat. Ann. § 14:94(F) was not constitutionally excessive under La. Const. art. I, § 20 where the trial court noted the seriousness of the offense and the “danger of injury” that defendant’s actions created for innocent bystanders, and where the sentencing range for this offense was imprisonment at hard labor for not less than ten nor more than twenty years without the benefit of parole, probation or suspension of sentence. State v. Brazil, 784 So. 2d 734, 2001 La. App. LEXIS 668 (Apr. 4, 2001).

•• Fines. — La. Rev. Stat. Ann. § 14:94(E), which prohibited the illegal use of a weapon, did not authorize imposition of a fine; appellate court directed that a fine be deleted from defendant’s judgment of commitment. State v. Russell, 742 So. 2d 910, 1999 La. App. LEXIS 1904 (June 16, 1999).

•• Guidelines

••• Adjustments & Enhancements

•••• General Overview. — Firearm enhancement statute, which limits the trial judge’s sentencing discretion in regard to probation, parole, or suspension of sentence, when a firearm is used in the commission of a felony, is not applicable where the felony is illegal use of a weapon under La. Rev. Stat. Ann. § 14:94; in other words, La. Code Crim. Proc. Ann. art. 893.3 does not apply when the committed felony, and use of the weapon are one and the same. State v. Street, 480 So. 2d 309, 1985 La. LEXIS 10094 (Dec. 2, 1985).

“Use of a firearm” enhancement under La. Code Crim. Proc. Ann. art. 893.1 would apply to the illegal use of weapons or dangerous instrumentalities just as any other felony where suspension of sentence had not been otherwise prohibited and a finding was made that a firearm was used in the commission of the offense. State v. Victorian, 448 So. 2d 1304, 1984 La. App. LEXIS 8585 (Apr. 11, 1984).

•• Imposition. — La. Rev. Stat. Ann. § 14:94(E), which prohibited the illegal use of a weapon, did not authorize denial of consideration of parole; that portion of the trial court’s order providing that defendant’s sentence be served without benefit of consideration for parole was deleted on appeal. State v. Russell, 742 So. 2d 910, 1999 La. App. LEXIS 1904 (June 16, 1999).

••• Factors. — Where defendant had been convicted of unlawful use of a firearm in violation of La. Rev. Stat. Ann. § 14:94, the imposition of a sentence of two years confinement under former La. Code Crim. Proc. Ann. art. 893.1 (now La. Code Crim. Proc. Ann. art. 893.3) where a firearm was used in the commission of the crime did not result in an unlawful double penalty. State v. Street, 464 So. 2d 1035, 1985 La. App. LEXIS 8309 (Feb. 26, 1985), affirmed in part and vacated in part by 480 So. 2d 309, 1985 La. LEXIS 10094 (La. 1985).

•• Proportionality. — Defendant’s 10-year sentence following his conviction for illegal use of a weapon was not excessive because defendant’s violent act of shooting at an individual near a playground endangered many people’s lives and defendant had a prior conviction for illegal use of weapons, indicating that he posed a threat to society. State v. Russell, 742 So. 2d 910, 1999 La. App. LEXIS 1904 (June 16, 1999).

• Appeals

•• Standards of Review

••• Substantial Evidence

•••• General Overview. — Viewing the evidence in the light most favorable to the prosecution, a rational trier of fact could have found that defendant committed the offense charged, the illegal use of a weapon while committing a crime of violence, namely aggravated assault, in violation of La. Rev. Stat. Ann. §§ 14:94(F), 14:2(13), 14:36, 14:37, because defendant initiated the incident by driving up and, without warning, opening fire at the brother of defendant’s girlfriend and several other innocent bystanders, and the testimony of the brother and three other bystanders demonstrated that the witnesses ducked, crawled, or ran to safety out of fear once defendant began shooting; consequently, defendant’s conviction was affirmed. State v. Hill, 796 So. 2d 127, 2001 La. App. LEXIS 2000 (Sept. 26, 2001).

EVIDENCE

• Procedural Considerations

•• Weight & Sufficiency. — Evidence was sufficient to sustain defendant’s conviction for illegal use of a weapon where eyewitnesses saw defendant strike an infant on the head with a baseball bat, causing a serious closed head injury. State v. Lam, 837 So. 2d 749, 2003 La. App. LEXIS 288 (Feb. 11, 2003), writ of certiorari denied by La. 2003-0945, 855 So. 2d 308, 2003 La. LEXIS 2778 (La. Oct. 3, 2003).

Evidence was sufficient to find that defendant intentionally discharged a firearm where it was foreseeable that his conduct could have resulted in death or great bodily harm to a human being, as required under La. Rev. Stat. Ann. § 14:94(A) in that the testimony of three witnesses supported the jury’s conclusion that a person aimed a shotgun at another person and fired shots toward that person, defendant was identified as the gunman, and defendant himself admitted that he fired several shots from a shotgun at the other person. State v. Brazil, 784 So. 2d 734, 2001 La. App. LEXIS 668 (Apr. 4, 2001).

Where the paralyzed victim identified defendant as one of the armed assailants and where several other witnesses saw defendant enter the nightclub armed with a gun and begin shooting, the evidence was sufficient to support defendant’s conviction of the illegal use of weapons or dangerous instrumentalities. State v. Rainey, 470 So. 2d 422, 1985 La. App. LEXIS 8839 (May 15, 1985).

• Relevance

•• Circumstantial & Direct Evidence. — Circumstantial evidence that consisted of testimony that the police heard gunshots in the area, the excited utterances of the victim, and the testimony that defendant possessed a gun just prior and just after the battery of the victim was sufficient to find that defendant illegally discharged his firearm in violation of La. Rev. Stat. Ann. § 14:94. State v. Etienne, 649 So. 2d 1230, 1995 La. App. LEXIS 131 (Feb. 1, 1995), writ of certiorari denied by La. 95-0544, 656 So. 2d 1012, 1995 La. LEXIS 1663 (La. June 23, 1995).

GOVERNMENTS

• Legislation

•• Overbreadth. — La. Rev. Stat. § 14:94 is not void for vagueness as it neither forbids nor requires the doing of an act in terms so vague that men of common intelligence must necessarily guess at its meaning and differ as to its application. State v. Lam, 837 So. 2d 749, 2003 La. App. LEXIS 288 (Feb. 11, 2003), writ of certiorari denied by La. 2003-0945, 855 So. 2d 308, 2003 La. LEXIS 2778 (La. Oct. 3, 2003).

La. Rev. Stat. Ann. § 14:94 was not vague or overbroad because a reasonable person could foresee the danger to life of shooting a gun in a populated area across a busy thoroughfare. State v. Dumaine, 534 So. 2d 32, 1988 La. App. LEXIS 2204 (Oct. 27, 1988), affirmed by, remanded by 541 So. 2d 880, 1989 La. LEXIS 1174 (La. 1989).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A Police Jury cannot prohibit or regulate the use of firearms, OPINION 74-1228, La. Atty. Gen. Op. No. 1974-1228; 1974 La. AG LEXIS 5.

A Police Jury is vested with discretion to designate roadside park as ‘heavily populated area’ and to zone such in order to prohibit discharge of firearms within or from zoned area, and may provide penalties for violations. OPINION No. 74-1778, La. Atty. Gen. Op. No. 1974-1778; 1974 La. AG LEXIS 7.

Answers questions concerning rights and duties of juvenile probation officers., Opinion No. 99-365, La. Atty. Gen. Op. No. 1999-365; 2000 La. AG LEXIS 11.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1983-84: A Faculty Symposium: Post Conviction Procedure. 45 La. L. Rev. 485 (November, 1984).

Article: Criminal Procedure. 47 La. L. Rev. 267 (November, 1986).

Article: Local Government Law. 51 La. L. Rev. 261 (November, 1990).

Comment: The Louisiana Constitution’s Declaration of Rights: Post-Hardwick Protection for Sexual Privacy? 62 Tul. L. Rev. 767 (March, 1988).


§ 95. Illegal carrying of weapons.

A. Illegal carrying of weapons is:

(1) The intentional concealment of any firearm, or other instrumentality customarily used or intended for probable use as a dangerous weapon, on one’s person; or

(2) The ownership, possession, custody or use of any firearm, or other instrumentality customarily used as a dangerous weapon, at any time by an enemy alien; or

(3) The ownership, possession, custody or use of any tools, or dynamite, or nitroglycerine, or explosives, or other instrumentality customarily used by thieves or burglars at any time by any person with the intent to commit a crime; or

(4) (a) The manufacture, ownership, possession, custody or use of any switchblade knife, spring knife or other knife or similar instrument having a blade which may be automatically unfolded or extended from a handle by the manipulation of a button, switch, latch or similar contrivance located on the handle.

(b) The provisions of this Paragraph shall not apply to the following:

(i) Any knife that may be opened with one hand by manual pressure applied to the blade or any projection of the blade.

(ii) Any knife that may be opened by means of inertia produced by the hand, wrist, or other movement, provided the knife has either a detent or other structure that provides resistance that shall be overcome in opening or initiating the opening movement of the blade or a bias or spring load toward the closed position.

(5) (a) The intentional possession or use by any person of a dangerous weapon on a school campus during regular school hours or on a school bus. “School” means any elementary, secondary, high school, or vo-tech school in this state and “campus” means all facilities and property within the boundary of the school property. “School bus” means any motor bus being used to transport children to and from school or in connection with school activities.

(b) The provisions of this Paragraph shall not apply to:

(i) A peace officer as defined by R.S. 14:30(B) in the performance of his official duties.

(ii) A school official or employee acting during the normal course of his employment or a student acting under the direction of such school official or employee.

(iii) Any person having the written permission of the principal or school board and engaged in competition or in marksmanship or safety instruction.

B. (1) Whoever commits the crime of illegal carrying of weapons shall be fined not more than five hundred dollars, or imprisoned for not more than six months, or both.

(2) Whoever commits the crime of illegal carrying of weapons with any firearm used in the commission of a crime of violence as defined in R.S. 14:2(B), shall be fined not more than two thousand dollars, or imprisoned, with or without hard labor, for not less than one year nor more than two years, or both. Any sentence issued pursuant to the provisions of this Paragraph and any sentence issued pursuant to a violation of a crime of violence as defined in R.S. 14:2(B) shall be served consecutively.

C. On a second conviction, the offender shall be imprisoned with or without hard labor for not more than five years.

D. On third and subsequent convictions, the offender shall be imprisoned with or without hard labor for not more than ten years without benefit of parole, probation, or suspension of sentence.

E. If the offender uses, possesses, or has under his immediate control any firearm, or other instrumentality customarily used or intended for probable use as a dangerous weapon, while committing or attempting to commit a crime of violence or while in the possession of or during the sale or distribution of a controlled dangerous substance, the offender shall be fined not more than ten thousand dollars and imprisoned at hard labor for not less than five nor more than ten years without the benefit of probation, parole, or suspension of sentence. Upon a second or subsequent conviction, the offender shall be imprisoned at hard labor for not less than twenty years nor more than thirty years without the benefit of probation, parole, or suspension of sentence.

F. (1) For purposes of determining whether a defendant has a prior conviction for a violation of this Section, a conviction pursuant to this Section or a conviction pursuant to an ordinance of a local governmental subdivision of this state which contains the elements provided for in Subsection A of this Section shall constitute a prior conviction.

(2) The enhanced penalty upon second, third, and subsequent convictions shall not be applicable in cases where more than five years have elapsed since the expiration of the maximum sentence, or sentences, of the previous conviction or convictions, and the time of the commission of the last offense for which he has been convicted; the sentence to be imposed in such event shall be the same as may be imposed upon a first conviction.

(3) Any ordinance that prohibits the unlawful carrying of firearms enacted by a municipality, town, or similar political subdivision or governing authority of this state shall be subject to the provisions of R.S. 40:1796.

G. (1) The provisions of this Section except Paragraph (4) of Subsection A shall not apply to sheriffs and their deputies, state and city police, constables and town marshals, or persons vested with police power when in the actual discharge of official duties. These provisions shall not apply to sheriffs and their deputies and state and city police who are not actually discharging their official duties, provided that such persons are full time, active, and certified by the Council on Peace Officer Standards and Training and have on their persons valid identification as duly commissioned law enforcement officers.

(2) The provisions of this Section except Paragraph (4) of Subsection A shall not apply to any law enforcement officer who is retired from full-time active law enforcement service with at least twelve years service upon retirement, nor shall it apply to any enforcement officer of the office of state parks, in the Department of Culture, Recreation and Tourism who is retired from active duty as an enforcement officer, provided that such retired officers have on their persons valid identification as retired law enforcement officers, which identification shall be provided by the entity which employed the officer prior to his or her public retirement. The retired law enforcement officer must be qualified annually in the use of firearms by the Council on Peace Officer Standards and Training and have proof of such qualification. This exception shall not apply to such officers who are medically retired based upon any mental impairment.

(3) (a) The provisions of this Section except Paragraph (4) of Subsection A shall not apply to active or retired reserve or auxiliary law enforcement officers qualified annually by the Council on Peace Officer Standards and Training and who have on their person valid identification as active or retired reserve law or auxiliary municipal police officers. The active or retired reserve or auxiliary municipal police officer shall be qualified annually in the use of firearms by the Council on Peace Officer Standards and Training and have proof of such certification.

(b) For the purposes of this Paragraph, a reserve or auxiliary municipal police officer shall be defined as a volunteer, non-regular, sworn member of a law enforcement agency who serves with or without compensation and has regular police powers while functioning as such agency’s representative, and who participates on a regular basis in agency activities including, but not limited to those pertaining to crime prevention or control, and the preservation of the peace and enforcement of the law.

H. The provisions of this Section shall not prohibit active justices or judges of the supreme court, courts of appeal, district courts, parish courts, juvenile courts, family courts, city courts, federal courts domiciled in the state of Louisiana, and traffic courts, constables, coroners, district attorneys and designated assistant district attorneys, United States attorneys and assistant United States attorneys and investigators, and justices of the peace from possessing and concealing a handgun on their person when the justice or judge, constable, coroner, district attorneys and designated assistant district attorneys, United States attorneys and assistant United States attorneys and investigators, or justices of the peace are certified by the Council on Peace Officer Standards and Training.

I. The provisions of this Section shall not prohibit the carrying of a concealed handgun by a person who is a college or university police officer under the provisions of R.S. 17:1805 and who is carrying a concealed handgun in accordance with the provisions of that statute.

J. The provisions of this Section shall not prohibit the ownership of rescue knives by commissioned full-time law enforcement officers. The provisions of this Section shall not prohibit the carrying of rescue knives by commissioned full-time law enforcement officers who are in the actual discharge of their official duties. The provisions of this Section shall not prohibit the sale of rescue knives to commissioned full-time law enforcement officers. The provisions of this Section shall not prohibit the ownership or possession of rescue knives by merchants who own or possess the knives solely as inventory to be offered for sale to commissioned full-time law enforcement officers. As used in this Subsection, a “rescue knife” is a folding knife, which can be readily and easily opened with one hand and which has at least one blade which is designed to be used to free individuals who are trapped by automobile seat belts, or at least one blade which is designed for a similar purpose. No blade of a rescue knife shall exceed five inches in length.

K. (1) The provisions of this Section shall not prohibit a retired justice or judge of the supreme court, courts of appeal, district courts, parish courts, juvenile courts, family courts, and city courts from possessing and concealing a handgun on their person provided that such retired justice or judge is certified by the Council on Peace Officer Standards and Training and has on their person valid identification showing proof of their status as a retired justice or judge.

(2) The retired justice or judge shall be qualified annually in the use of firearms by the Council on Peace Officer Standards and Training and have proof of such certification. However, this Subsection shall not apply to a retired justice or judge who is medically retired based upon any mental impairment. (Amended by Acts 1956, No. 345, § 1; Acts 1958, No. 21, § 1; Acts 1958, No. 379, §§ 1, 3; Acts 1968, No. 647, § 1; Acts 1975, No. 492, § 1; Acts 1986, No. 38, § 1; Acts 1992, No. 1017, § 1; Acts 1993, No. 636, § 1; Acts 1993, No. 844, § 1; Acts 1994, 3rd Ex. Sess., No. 143, § 1; Acts 1995, No. 636, § 1; Acts 1995, No. 930, § 1; Acts 1995, No. 1195, § 1; Acts 1995, No. 1199, § 1; Acts 1997, No. 508, § 1, eff. Aug. 15, 1997; Acts 1997, No. 611, § 1, eff. Aug. 15, 1997; Acts 1997, No. 1064, § 1, eff. Aug. 15, 1997; Acts 1999, No. 738, § 1, eff. Aug. 15, 1999; Acts 1999, No. 924, § 1, eff. Aug. 15, 1999; Acts 1999, No. 953, § 1, eff. Aug. 15, 1999; Acts 2003, No. 608, § 1, eff. Aug. 15, 2003; Acts 2003, No. 766, § 1, eff. Aug. 15, 2003; Acts 2006, No. 515, § 1, eff. Aug. 15, 2006; Acts 2006, No. 589, § 1, eff. Aug. 15, 2006; Acts 2008, No. 172, § 1, eff. Aug. 15, 2008; Acts 2011, No. 159, § 1, eff. Aug. 15, 2011; Acts 2012, No. 302, § 1, eff. Aug. 1, 2012; Acts 2012, No. 383, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 302 added “located on the handle” in present (4)(a); and added (4)(b).

The 2012 amendment by Act No. 383 added (F)(1) and (F)(3); and added the (F)(2) designation.

2011 Amendments. — The 2011 amendment by No. 159 added “federal courts domiciled in the state of Louisiana” in (H).

2008 Amendments. — Acts 2008, No. 172, § 1, effective August 15, 2008, in (H), inserted “United States attorneys and assistant United States attorneys and investigators” twice and substituted “justices” for “justice.”

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “R.S. 14:2(B)” for “R.S. 14:2(13)” twice in (B)(2), as amended by Acts 2006, Nos. 515 and 589, § 1.

2006 Amendments. — Acts 2006, No. 515, § 1, effective August 15, 2006, added (K).

Acts 2006, No. 589, § 1, effective August 15, 2006, in (G)(2), inserted “nor shall it apply ... as an enforcement officer,” and inserted “which identification ... his or her public retirement.”

2003 Amendments. — Acts 2003, No. 608, § 1, effective August 15, 2003, inserted “coroners, district attorneys and designated assistant district attorneys” following “constables” and following “constable” in (H).

Acts 2003, No. 766, § 1, effective August 15, 2003, in (G)(3)(a), inserted “active or retired reserve,” inserted “active or,” and substituted “shall be” for “must be.”

1999 Amendments. — Acts 1999, No. 738, § 1, effective August 15, 1999, added (G)(2).

Acts 1999, No. 924, § 1, effective August 15, 1999, rewrote (G), which read: “The provisions of this Section except Paragraph (4) of Subsection A shall not apply to sheriffs and their deputies, state and city police, constables and town marshals, or persons vested with police power when in the actual discharge of official duties or, if not actually discharging official duties, when such sheriffs and their deputies and state and city police are full-time, active, or retired from full-time active law enforcement service with at least sixteen years of service upon retirement, excluding medical retirees, and certified by the Council on Peace Officer Standards and Training and have on their persons valid identification as duly commissioned or retired law enforcement officers. The retired law enforcement officer must be retired from full-time active law enforcement service with at least sixteen years service upon retirement. The retired law enforcement officer must be certified annually in the use of firearms by the Council on Peace Officer Standards and Training and have proof of such certification.”

Acts 1999, No. 953, § 1, effective August 15, 1999, rewrote (A)(5)(b)(i), which read: “A state or local law enforcement officer in the performance of his official duties.”

CROSS REFERENCES

Louisiana Law. — Illegal carrying of a firearm at a parade with any firearm used in the commission of a crime of violence, see La. R.S. 14:95.2.1.

Authority to make arrests and carry firearms; arson task force, see La. R.S. 40:1563.1.

Powers of commission; rates; insurance policies or bonds, see La. R.S. 45:163.

Municipal Law. — Criminal law > illegal carrying of weapons. Baton Rouge Code of Ordinance § 13:95.

Illegal carrying of weapons. New Orleans Code of Ordinance § 54-341.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Search & Seizure

•••• Scope of Protection. — Government was entitled to use cocaine found on a night club patron by a club security guard as evidence because the initial pat down search of the patron by the security guard was not prohibited under La. Rev. Stat. Ann. § 14:95.4A. State v. Jackson, 809 So. 2d 198, 2001 La. App. LEXIS 1649 (June 22, 2001), writ denied by La. 2001-1990, 817 So. 2d 1145, 2002 La. LEXIS 1991 (La. June 7, 2002).

••• Procedural Due Process

•••• Double Jeopardy. — Double Jeopardy Clause prevents an offender from being convicted of both the underlying offense for a La. Rev. Stat. Ann. § 14:95(E) violation (being in the possession of a controlled dangerous substance), and the § 14:95(E) violation itself, under the same rationale that precludes an offender from being convicted of both a felony murder and the underlying felony. Since the possession of the drugs was an element of the offense of possession of a firearm while possessing those drugs, the double jeopardy clause of the federal and state constitutions were violated and defendant’s convictions and sentences for possession of ecstasy, possession of cocaine, and possession of hydrocodone were vacated, while defendant’s conviction for possession of a firearm while in possession of a controlled dangerous substance was affirmed. State v. Barakat, 877 So. 2d 223, 2004 La. App. LEXIS 1585 (June 23, 2004).

Prosecution on a violation of La. Rev. Stat. Ann. § 14:95(E) violated double jeopardy where the defendant pleaded guilty to a simple possession of cocaine charge stemming from the same arrest with the same evidence to be used at trial. State v. Woods, 654 So. 2d 809, 1995 La. App. LEXIS 1015 (Apr. 20, 1995), writ denied by La. 95-1252, 657 So. 2d 1035, 1995 La. LEXIS 1837 (La. June 30, 1995).

Aggravated assault was an assault committed with a dangerous weapon, and an assault was an attempt to commit a battery under La. Rev. Stat. Ann. §§ 14:36 and 14:37; under La. Rev. Stat. Ann. § 14:95(A)(1), the illegal carrying of a concealed weapon was the intentional concealment of any firearm on one’s person; double jeopardy did not attach when defendant was convicted of both aggravated assault and the illegal carrying of a concealed weapon. State v. Thornton, 611 So. 2d 732, 1992 La. App. LEXIS 3853 (Dec. 15, 1992).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Possession

•••• General Overview. — Jurisprudence indicated defendant’s concurrent sentences without benefit of probation, parole or suspension were not excessive when defendant was a second felony offender and was on probation at the time he committed the instant offenses, defendant’s seven-year sentence under La. Rev. Stat. Ann. § 14:95(E) for possession of a firearm while in possession of a controlled dangerous substance was in the middle range of possible sentences, and under La. Rev. Stat. Ann. § 14:95.1, defendant received the minimum sentence of ten years, with the minimum $ 1,000 fine, for possession of a firearm by a convicted felon. State v. Dabney, 848 So. 2d 784, 2003 La. App. LEXIS 1876 (June 25, 2003).

By failing to make a motion for a mistrial under La. Code Crim. Proc. Ann. art. 770(2) after the prosecutor improperly referred to inadmissible other crimes in argument to the jury counsel was ineffective in trial of attempted possession of a firearm while in possession of a controlled and dangerous substance in violation of La. Rev. Stat. Ann. § 14:95(E). State v. Robinson, 784 So. 2d 781, 2001 La. App. LEXIS 1212 (Apr. 11, 2001), reversed by La. 01-1373, 816 So. 2d 846, 2002 La. LEXIS 1405 (La. Apr. 26, 2002).

Under La. Rev. Stat. Ann. § 14:95(E), when it cannot be established that a defendant was using or in actual possession of a firearm or that a firearm was within his or her immediate control, the State must prove some connection between the firearm possession and the drug offense by offering evidence of the type of firearm involved, the type of controlled dangerous substance involved, the quantity of drugs involved, the proximity of the firearm to the drugs, whether the firearm was loaded, and any other relevant evidence. State v. Blanchard, 776 So. 2d 1165, 2001 La. LEXIS 117 (Jan. 18, 2001).

Pursuant to La. Rev. Stat. Ann. § 14:95(E), a sentence imposed on a defendant convicted of possession of a firearm while in the possession of a controlled dangerous substance shall be without the benefit of probation, parole or suspension of sentence. State v. Dawson, 773 So. 2d 263, 2000 La. App. LEXIS 2888 (Nov. 15, 2000).

Possession of a dangerous weapon while in possession of a controlled dangerous substance is a violation of La. Rev. Stat. Ann. § 14:95(E). State v. Dawson, 773 So. 2d 263, 2000 La. App. LEXIS 2888 (Nov. 15, 2000).

Evidence was sufficient to prove that defendant was in possession of a firearm while in possession of a controlled dangerous substance even though his possession of both the firearm and the controlled substance were constructive. State v. Short, 769 So. 2d 823, 2000 La. App. LEXIS 2539 (Oct. 18, 2000), writ denied by La. 2000-3271, 795 So. 2d 336, 2001 La. LEXIS 2344 (La. Aug. 24, 2001).

Prosecutions of a defendant for possession of cocaine with the intent to distribute pursuant to La. Rev. Stat. Ann. § 40:967(C) and for possession of a firearm while in the possession of the same cocaine pursuant to La. Rev. Stat. Ann. § 14:95(E) violated the defendant’s rights under the Double Jeopardy Clauses of U.S. Const. amend. V and La. Const. art. I, § 15. State v. Thomas, 764 So. 2d 1104, 2000 La. App. LEXIS 1451 (May 17, 2000), writ denied by La. 2000-1734, 794 So. 2d 780, 2001 La. LEXIS 2040 (La. June 22, 2001).

Where La. Rev. Stat. Ann. § 14:95(E) served the legitimate state purpose of protecting law enforcement officers and the public from those who might commit a violent act with a weapon while under the influence of drugs, there was no merit to a defendant’s allegation that § 14:95(E) was unconstitutional. State v. Blanchard, 749 So. 2d 19, 1999 La. App. LEXIS 3204 (Nov. 10, 1999).

In an action in which a defendant was convicted for the illegal carrying of a weapon while in possession of a controlled dangerous substance in violation of La. Rev. Stat. Ann. § 14:95(E), the term “possess” as used in § 14:95(E) was broad enough to encompass both actual and constructive possession. State v. Taylor, 733 So. 2d 77, 1999 La. App. LEXIS 558 (Mar. 10, 1999).

In an action in which a defendant was convicted for the illegal carrying of a weapon while in possession of a controlled dangerous substance in violation of La. Rev. Stat. Ann. § 14:95, the court determined that § 14:95(E) was not unconstitutionally vague. State v. Taylor, 733 So. 2d 77, 1999 La. App. LEXIS 558 (Mar. 10, 1999).

Double jeopardy did not attach in a case where a defendant was charged with possession of illegal drugs and firearms when defendant pled guilty to a marijuana possession charge, and the State was afforded an opportunity to amend its bill of information to include possession of cocaine as the sole drug possession offense. State v. Sandifer, 679 So. 2d 1324, 1996 La. LEXIS 2095 (Sept. 5, 1996).

A conviction under La. Rev. Stat. Ann. § 14:95 requires a knowing and intentional possession of both a firearm and a controlled dangerous substance. State v. Woods, 654 So. 2d 809, 1995 La. App. LEXIS 1015 (Apr. 20, 1995), writ denied by La. 95-1252, 657 So. 2d 1035, 1995 La. LEXIS 1837 (La. June 30, 1995).

Prosecution on a violation of La. Rev. Stat. Ann. § 14:95(E) violated double jeopardy where the defendant pleaded guilty to a simple possession of cocaine charge stemming from the same arrest with the same evidence to be used at trial. State v. Woods, 654 So. 2d 809, 1995 La. App. LEXIS 1015 (Apr. 20, 1995), writ denied by La. 95-1252, 657 So. 2d 1035, 1995 La. LEXIS 1837 (La. June 30, 1995).

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — Aggravated assault was an assault committed with a dangerous weapon, and an assault was an attempt to commit a battery under La. Rev. Stat. Ann. §§ 14:36 and 14:37; under La. Rev. Stat. Ann. § 14:95(A)(1), the illegal carrying of a concealed weapon was the intentional concealment of any firearm on one’s person; double jeopardy did not attach when defendant was convicted of both aggravated assault and the illegal carrying of a concealed weapon. State v. Thornton, 611 So. 2d 732, 1992 La. App. LEXIS 3853 (Dec. 15, 1992).

•• Inchoate Crimes

••• Attempt

•••• General Overview. — Trial court did not err in quashing an information charging defendant with attempted concealment of a weapon on his person in violation of La. Rev. Stat. Ann. §§ 14:95(A)(1) and 14:27 after his arrest for having a weapon protruding from a pocket; guilt was based on his intent to conceal, rather than on the extent of his concealment, and proof of the elements of attempted concealment would not be proof of a lesser offense under La. Rev. Stat. Ann. § 14:5, but would be proof of the greater offense alone. State v. Dyer, 388 So. 2d 374, 1980 La. LEXIS 8492 (Sept. 3, 1980).

•• Weapons

••• Possession

•••• General Overview. — Jurisprudence indicated defendant’s concurrent sentences without benefit of probation, parole or suspension were not excessive when defendant was a second felony offender and was on probation at the time he committed the instant offenses, defendant’s seven-year sentence under La. Rev. Stat. Ann. § 14:95(E) for possession of a firearm while in possession of a controlled dangerous substance was in the middle range of possible sentences, and under La. Rev. Stat. Ann. § 14:95.1, defendant received the minimum sentence of ten years, with the minimum $ 1,000 fine, for possession of a firearm by a convicted felon. State v. Dabney, 848 So. 2d 784, 2003 La. App. LEXIS 1876 (June 25, 2003).

After defendant was found guilty of being a felon in possession of a firearm in violation of La. Rev. Stat. Ann. § 14:95, because defendant did not file his motion for appeal within the five-day time delay allowed by La. Code Crim. Proc. Ann. art. 914, defendant’s appeal was properly dismissed as untimely, and the proper procedural vehicle for defendant to reinstate his appeal rights was by post conviction relief pursuant to La. Code Crim. Proc. Ann. art. 924 et seq., and the appellate court remanded the matter to the trial court to afford defendant that opportunity. State v. Taylor, 848 So. 2d 141, 2003 La. App. LEXIS 1614 (May 28, 2003), remanded by La. App. 04-689, 892 So. 2d 78, 2004 La. App. LEXIS 3072 (La.App. 5 Cir. Dec. 14, 2004), writ denied by 976 So. 2d 1281, 2008 La. LEXIS 439 (La. 2008), writ denied by 983 So. 2d 889, 2008 La. LEXIS 1263 (La. 2008), writ denied by 992 So. 2d 1004, 2008 La. LEXIS 1974 (La. 2008).

Officers had probable cause to stop the car in which defendant was riding where the officers had a clear and unobstructed view of the car and saw a seatbelt violation and the driver fail to signal when turning, and once the car was stopped, the officers observed a gun in plain view, which defendant was convict of possessing. State v. Lee, 836 So. 2d 589, 2002 La. App. LEXIS 4157 (Dec. 30, 2002), writ denied by La. 2003-0535, 855 So. 2d 755, 2003 La. LEXIS 3023 (La. Oct. 17, 2003).

By failing to make a motion for a mistrial under La. Code Crim. Proc. Ann. art. 770(2) after the prosecutor improperly referred to inadmissible other crimes in argument to the jury counsel was ineffective in trial of attempted possession of a firearm while in possession of a controlled and dangerous substance in violation of La. Rev. Stat. Ann. § 14:95(E). State v. Robinson, 784 So. 2d 781, 2001 La. App. LEXIS 1212 (Apr. 11, 2001), reversed by La. 01-1373, 816 So. 2d 846, 2002 La. LEXIS 1405 (La. Apr. 26, 2002).

Under La. Rev. Stat. Ann. § 14:95(E), “possession” includes constructive as well as actual possession of a dangerous weapon. State v. Blanchard, 776 So. 2d 1165, 2001 La. LEXIS 117 (Jan. 18, 2001).

Under La. Rev. Stat. Ann. § 14:95(E), when it cannot be established that a defendant was using or in actual possession of a firearm or that a firearm was within his or her immediate control, the State must prove some connection between the firearm possession and the drug offense by offering evidence of the type of firearm involved, the type of controlled dangerous substance involved, the quantity of drugs involved, the proximity of the firearm to the drugs, whether the firearm was loaded, and any other relevant evidence. State v. Blanchard, 776 So. 2d 1165, 2001 La. LEXIS 117 (Jan. 18, 2001).

Evidence was sufficient to prove that defendant was in possession of a firearm while in possession of a controlled dangerous substance even though his possession of both the firearm and the controlled substance were constructive. State v. Short, 769 So. 2d 823, 2000 La. App. LEXIS 2539 (Oct. 18, 2000), writ denied by La. 2000-3271, 795 So. 2d 336, 2001 La. LEXIS 2344 (La. Aug. 24, 2001).

Prosecutions of a defendant for possession of cocaine with the intent to distribute pursuant to La. Rev. Stat. Ann. § 40:967(C) and for possession of a firearm while in the possession of the same cocaine pursuant to La. Rev. Stat. Ann. § 14:95(E) violated the defendant’s rights under the Double Jeopardy Clauses of U.S. Const. amend. V and La. Const. art. I, § 15. State v. Thomas, 764 So. 2d 1104, 2000 La. App. LEXIS 1451 (May 17, 2000), writ denied by La. 2000-1734, 794 So. 2d 780, 2001 La. LEXIS 2040 (La. June 22, 2001).

Pursuant to La. Rev. Stat. Ann. § 14:95(E), defendant had constructive possession of the contraband where it was located in this bedrooms, and the evidence showed that defendant was the only one with control over the things in those bedrooms; further, defendant acknowledged that he placed the gun in the locked safe in his bedroom and it was of no consequence that the gun was not actually on his person at the time of arrest. State v. Villarreal, 759 So. 2d 126, 2000 La. App. LEXIS 196 (Feb. 16, 2000), writ denied by La. 2000-1175, 786 So. 2d 745, 2001 La. LEXIS 843 (La. Mar. 16, 2001).

In an action in which a defendant was convicted for the illegal carrying of a weapon while in possession of a controlled dangerous substance in violation of La. Rev. Stat. Ann. § 14:95(E), the term “possess” as used in § 14:95(E) was broad enough to encompass both actual and constructive possession. State v. Taylor, 733 So. 2d 77, 1999 La. App. LEXIS 558 (Mar. 10, 1999).

In an action in which a defendant was convicted for the illegal carrying of a weapon while in possession of a controlled dangerous substance in violation of La. Rev. Stat. Ann. § 14:95, the court determined that § 14:95(E) was not unconstitutionally vague. State v. Taylor, 733 So. 2d 77, 1999 La. App. LEXIS 558 (Mar. 10, 1999).

Defendant was charged with violating La. Rev. Stat. Ann. § 14:95(E), relative to possession of a firearm while in possession of narcotics. State v. Watkins, 726 So. 2d 994, 1998 La. App. LEXIS 3798 (Dec. 16, 1998), writ denied by La. 2000-2130, 788 So. 2d 1189, 2001 La. LEXIS 1098 (La. Mar. 30, 2001).

Double jeopardy did not attach in a case where a defendant was charged with possession of illegal drugs and firearms when defendant pled guilty to a marijuana possession charge, and the State was afforded an opportunity to amend its bill of information to include possession of cocaine as the sole drug possession offense. State v. Sandifer, 679 So. 2d 1324, 1996 La. LEXIS 2095 (Sept. 5, 1996).

Defendant was not guilty of possession of a firearm by a felon in violation of La. Rev. Stat. Ann. § 14:95.1 where he had a gun clip in his pocket but the unloaded gun was owned by and in the purse of his sister, who was sitting next to him in the front seat of his vehicle. State v. Fisher, 669 So. 2d 460, 1995 La. App. LEXIS 3540 (Dec. 15, 1995), writ of certiorari denied by La. 96-0958, 679 So. 2d 432, 1996 La. LEXIS 2491 (La. Sept. 20, 1996).

Where a deputy saw the defendant standing next to an empty vehicle and witnessed the defendant place a hand on the waistband, approach an empty vehicle, bend down into it, get up, close the door, and walk away and where the officer investigated and found a gun, the evidence was sufficient to support a conviction of possession of a firearm by a convicted felon. State v. Francis, 665 So. 2d 596, 1995 La. App. LEXIS 3395 (Nov. 28, 1995).

A conviction under La. Rev. Stat. Ann. § 14:95 requires a knowing and intentional possession of both a firearm and a controlled dangerous substance. State v. Woods, 654 So. 2d 809, 1995 La. App. LEXIS 1015 (Apr. 20, 1995), writ denied by La. 95-1252, 657 So. 2d 1035, 1995 La. LEXIS 1837 (La. June 30, 1995).

Trial court did not err in imposing a six-year prison term after defendant was convicted of possession of a firearm in violation of La. Rev. Stat. Ann. § 14:95.1; La. Code Crim. Proc. Ann. art. 894.1 explicitly recognized the advisory nature of the sentencing guidelines, and the trial court listed at least four aggravating circumstances that justified a sentence outside the sentencing range. State v. Hardy, 622 So. 2d 858, 1993 La. App. LEXIS 2672 (Aug. 3, 1993), overruled by State v. McGee, La. App. 95-1863, 663 So. 2d 495, 1995 La. App. LEXIS 2614 (La.App. 4 Cir. Oct. 18, 1995).

Aggravated assault was an assault committed with a dangerous weapon, and an assault was an attempt to commit a battery under La. Rev. Stat. Ann. §§ 14:36 and 14:37; under La. Rev. Stat. Ann. § 14:95(A)(1), the illegal carrying of a concealed weapon was the intentional concealment of any firearm on one’s person; double jeopardy did not attach when defendant was convicted of both aggravated assault and the illegal carrying of a concealed weapon. State v. Thornton, 611 So. 2d 732, 1992 La. App. LEXIS 3853 (Dec. 15, 1992).

Albeit part of the switchblade was in plain view, i.e., 0.5 of an inch was exposed, possibly because of sloppy concealment, it did not appear to affect the sufficiency of the evidence as full concealment was not necessary to sustain a conviction. State v. Maxwell, 554 So. 2d 769, 1989 La. App. LEXIS 2651 (Dec. 13, 1989).

Defendant, a convicted felon, could not use self defense or defense of others as an excuse for carrying a firearm in violation of La. Rev. Stat. Ann. § 14:95.1 because there was no evidence that he was defending himself or others when he was caught in possession of the gun. State v. Jones, 539 So. 2d 866, 1989 La. App. LEXIS 217 (Feb. 16, 1989), writ of certiorari denied by 544 So. 2d 396, 1989 La. LEXIS 1409 (La. 1989).

Defendant who, while being arrested by a state trooper in his own driveway, removed a.22 caliber five shot revolver from his pocket, was properly convicted under La. Rev. Stat. Ann. § 14:95A(1) of carrying a concealed firearm on his person. State v. Young, 472 So. 2d 297, 1985 La. App. LEXIS 8761 (June 25, 1985).

Trial court did not err in quashing an information charging defendant with attempted concealment of a weapon on his person in violation of La. Rev. Stat. Ann. §§ 14:95(A)(1) and 14:27 after his arrest for having a weapon protruding from a pocket; guilt was based on his intent to conceal, rather than on the extent of his concealment, and proof of the elements of attempted concealment would not be proof of a lesser offense under La. Rev. Stat. Ann. § 14:5, but would be proof of the greater offense alone. State v. Dyer, 388 So. 2d 374, 1980 La. LEXIS 8492 (Sept. 3, 1980).

Where the trial judge’s instructions on carrying a concealed weapon precluded the jury from determining whether or not a partial concealment constituted the crime under La. Rev. Stat. Ann. § 14:95, a resulting conviction had to be reversed. State v. White, 376 So. 2d 124, 1979 La. LEXIS 7114 (Oct. 8, 1979).

Defendant who had a pistol in his waistband and put it on a window ledge and then into his wife’s open purse was not guilty of intentional concealment of a firearm. State v. Bowen, 376 So. 2d 147, 1979 La. LEXIS 7102 (Oct. 8, 1979).

Defendant’s conviction for carrying a concealed weapon, third offense, in violation of La. Rev. Stat. Ann. § 14:95, was affirmed where the jury’s advisement of defendant’s prior convictions did not deprive defendant of the presumption of innocence because it was necessary that the bill of information set forth defendant’s two previous convictions in order to sustain a charge for a third conviction; under La. Const. art. I, § 13, an accused in a criminal prosecution had to be informed of the nature and cause of the accusation against him. State v. Pounds, 359 So. 2d 150, 1978 La. LEXIS 6362 (May 22, 1978).

Legislature does not intend that a person convicted under La. Rev. Stat. Ann. § 14:95 should be subject to multiple billing. State v. Sanders, 337 So. 2d 1131, 1976 La. LEXIS 4405 (Sept. 13, 1976).

Conviction of intentional concealment of a gun, La. Rev. Stat. Ann. § 14:95(A)(1), was reversed when there was no attempt to conceal the weapon’s identity, as defendant wore the weapon in a holster on his hip in open view and the weapon was sufficiently exposed to be fully recognizable. State v. Fluker, 311 So. 2d 863, 1975 La. LEXIS 5072 (Apr. 24, 1975).

Juvenile who was found in possession of a gun in his waistband was not guilty of carrying a concealed weapon in violation of La. Rev. Stat. Ann. § 14:95A(1) because the term concealment required that the object be fully hidden and the gun was not fully hidden from view; the court held that it was required to use a strict or genuine construction of the term concealment. In re State in Interest of Ogletree, 244 So. 2d 288, 1971 La. App. LEXIS 6451 (Feb. 8, 1971).

••• Trafficking

•••• General Overview. — Defendant was charged with violating La. Rev. Stat. Ann. § 14:95(E), relative to possession of a firearm while in possession of narcotics. State v. Watkins, 726 So. 2d 994, 1998 La. App. LEXIS 3798 (Dec. 16, 1998), writ denied by La. 2000-2130, 788 So. 2d 1189, 2001 La. LEXIS 1098 (La. Mar. 30, 2001).

• Arrests

•• Probable Cause. — Pursuant to La. Rev. Stat. Ann. § 14:95, when the officer discovered a pistol, he had probable cause to arrest defendant for illegally carrying a concealed weapon; the ensuing search incident to the lawful full custody arrest produced the illegal drugs. State v. Woods, 406 So. 2d 158, 1981 La. LEXIS 10913 (Nov. 16, 1981).

• Search & Seizure

•• Warrantless Searches

••• Stop & Frisk

•••• General Overview. — Government was entitled to use cocaine found on a night club patron by a club security guard as evidence because the initial pat down search of the patron by the security guard was not prohibited under La. Rev. Stat. Ann. § 14:95.4A. State v. Jackson, 809 So. 2d 198, 2001 La. App. LEXIS 1649 (June 22, 2001), writ denied by La. 2001-1990, 817 So. 2d 1145, 2002 La. LEXIS 1991 (La. June 7, 2002).

• Double Jeopardy

•• Attachment Jeopardy. — Prosecutions of a defendant for possession of cocaine with the intent to distribute pursuant to La. Rev. Stat. Ann. § 40:967(C) and for possession of a firearm while in the possession of the same cocaine pursuant to La. Rev. Stat. Ann. § 14:95(E) violated the defendant’s rights under the Double Jeopardy Clauses of U.S. Const. amend. V and La. Const. art. I, § 15. State v. Thomas, 764 So. 2d 1104, 2000 La. App. LEXIS 1451 (May 17, 2000), writ denied by La. 2000-1734, 794 So. 2d 780, 2001 La. LEXIS 2040 (La. June 22, 2001).

Double jeopardy did not attach in a case where a defendant was charged with possession of illegal drugs and firearms when defendant pled guilty to a marijuana possession charge, and the State was afforded an opportunity to amend its bill of information to include possession of cocaine as the sole drug possession offense. State v. Sandifer, 679 So. 2d 1324, 1996 La. LEXIS 2095 (Sept. 5, 1996).

Prosecution on a violation of La. Rev. Stat. Ann. § 14:95(E) violated double jeopardy where the defendant pleaded guilty to a simple possession of cocaine charge stemming from the same arrest with the same evidence to be used at trial. State v. Woods, 654 So. 2d 809, 1995 La. App. LEXIS 1015 (Apr. 20, 1995), writ denied by La. 95-1252, 657 So. 2d 1035, 1995 La. LEXIS 1837 (La. June 30, 1995).

•• Double Jeopardy Protection

••• Convictions. — Defendant’s indictment and prosecution for possession of diazepam, a controlled dangerous substance (CDS), with intent to distribute and for illegal carrying of weapons while in possession of a CDS under La. Rev. Stat. Ann. § 14:95(E), violated federal and state Double Jeopardy Clauses that prohibited an offender from being convicted of both the underlying drug offense for a § 14:95(E) violation and the § 14:95(E) violation itself, therefore the court vacated the conviction and sentence of the less severely punishable offense, drug possession, and affirmed the more severely punishable offense, gun possession. State v. Shrader, 881 So. 2d 147, 2004 La. App. LEXIS 1995 (Aug. 18, 2004), modified by La. App. 38327, 881 So. 2d 147, 2004 La. App. LEXIS 2264 (La.App. 2 Cir. Sept. 24, 2004).

• Counsel

•• Effective Assistance

••• Trials. — By failing to make a motion for a mistrial under La. Code Crim. Proc. Ann. art. 770(2) after the prosecutor improperly referred to inadmissible other crimes in argument to the jury counsel was ineffective in trial of attempted possession of a firearm while in possession of a controlled and dangerous substance in violation of La. Rev. Stat. Ann. § 14:95(E). State v. Robinson, 784 So. 2d 781, 2001 La. App. LEXIS 1212 (Apr. 11, 2001), reversed by La. 01-1373, 816 So. 2d 846, 2002 La. LEXIS 1405 (La. Apr. 26, 2002).

• Witnesses

•• Credibility. — Where critical portions of the defense offered at defendant’s trial for possession of a firearm by a convicted felon were controverted by the state, the state supreme court reversed an appellate court’s decision because the court of appeal could have reached that conclusion only by having overriden the rational credibility choices made by the jurors in returning their verdicts. State v. Dabney, 842 So. 2d 326, 2003 La. LEXIS 1075 (Apr. 9, 2003), remanded by La. App. 2001-1110, 848 So. 2d 784, 2003 La. App. LEXIS 1876 (La.App. 3 Cir. June 25, 2003).

•• Criminal Records. — Defendant’s conviction for carrying a concealed weapon, third offense, in violation of La. Rev. Stat. Ann. § 14:95, was affirmed where the jury’s advisement of defendant’s prior convictions did not deprive defendant of the presumption of innocence because it was necessary that the bill of information set forth defendant’s two previous convictions in order to sustain a charge for a third conviction; under La. Const. art. I, § 13, an accused in a criminal prosecution had to be informed of the nature and cause of the accusation against him. State v. Pounds, 359 So. 2d 150, 1978 La. LEXIS 6362 (May 22, 1978).

• Scienter

•• Specific Intent. — Trial court did not err in quashing an information charging defendant with attempted concealment of a weapon on his person in violation of La. Rev. Stat. Ann. §§ 14:95(A)(1) and 14:27 after his arrest for having a weapon protruding from a pocket; guilt was based on his intent to conceal, rather than on the extent of his concealment, and proof of the elements of attempted concealment would not be proof of a lesser offense under La. Rev. Stat. Ann. § 14:5, but would be proof of the greater offense alone. State v. Dyer, 388 So. 2d 374, 1980 La. LEXIS 8492 (Sept. 3, 1980).

Conviction of intentional concealment of a gun, La. Rev. Stat. Ann. § 14:95(A)(1), was reversed when there was no attempt to conceal the weapon’s identity, as defendant wore the weapon in a holster on his hip in open view and the weapon was sufficiently exposed to be fully recognizable. State v. Fluker, 311 So. 2d 863, 1975 La. LEXIS 5072 (Apr. 24, 1975).

• Jury Instructions

•• General Overview. — Where the trial judge’s instructions on carrying a concealed weapon precluded the jury from determining whether or not a partial concealment constituted the crime under La. Rev. Stat. Ann. § 14:95, a resulting conviction had to be reversed. State v. White, 376 So. 2d 124, 1979 La. LEXIS 7114 (Oct. 8, 1979).

• Sentencing

•• General Overview. — Trial court failed to specify that defendant’s sentence for possession of a firearm while in possession of marijuana was to be served without benefit of parole, probation, or suspension of sentence as required by La. Rev. Stat. Ann. § 14:95(E). However, no action was required because La. Rev. Stat. Ann. § 15:301.1 and case law indicated that the sentence was deemed to contain those restrictions. State v. Williams, 902 So. 2d 485, 2005 La. App. LEXIS 1091 (Apr. 26, 2005), writ denied by La. 2005-1640, 922 So. 2d 1173, 2006 La. LEXIS 469 (La. Feb. 3, 2006), remanded by 8 So. 3d 3, 2009 La. App. LEXIS 60 (La.App. 5 Cir. 2009).

•• Appeals

••• General Overview. — Jurisprudence indicated defendant’s concurrent sentences without benefit of probation, parole or suspension were not excessive when defendant was a second felony offender and was on probation at the time he committed the instant offenses, defendant’s seven-year sentence under La. Rev. Stat. Ann. § 14:95(E) for possession of a firearm while in possession of a controlled dangerous substance was in the middle range of possible sentences, and under La. Rev. Stat. Ann. § 14:95.1, defendant received the minimum sentence of 10 years, with the minimum $ 1,000 fine, for possession of a firearm by a convicted felon. State v. Dabney, 848 So. 2d 784, 2003 La. App. LEXIS 1876 (June 25, 2003).

•• Corrections, Modifications & Reductions

••• Illegal Sentences. — Defendant’s sentence under La. Rev. Stat. Ann. § 14:95(E) was illegally lenient because he was not fined, but the appellate court did not disturb the lenient sentence because the State did not raise the issue. State v. Conaler, 790 So. 2d 164, 2001 La. App. LEXIS 1782 (June 27, 2001).

•• Guidelines

••• General Overview. — Trial court did not err in imposing a six-year prison term after defendant was convicted of possession of a firearm in violation of La. Rev. Stat. Ann. § 14:95.1; La. Code Crim. Proc. Ann. art. 894.1 explicitly recognized the advisory nature of the sentencing guidelines, and the trial court listed at least four aggravating circumstances that justified a sentence outside the sentencing range. State v. Hardy, 622 So. 2d 858, 1993 La. App. LEXIS 2672 (Aug. 3, 1993), overruled by State v. McGee, La. App. 95-1863, 663 So. 2d 495, 1995 La. App. LEXIS 2614 (La.App. 4 Cir. Oct. 18, 1995).

••• Adjustments & Enhancements

•••• General Overview. — Defendant’s enhanced sentence of ten years without the benefit of parole, probation, or good time, was illegal where, although defendant understood that he would be sentenced to ten years at the time he plead, there was no mention of the enhanced statutes at the time defendant plead and the enhancement constituted prejudice. State v. Moore, 488 So. 2d 987, 1986 La. LEXIS 6436 (May 20, 1986).

•••• Criminal History

••••• Prior Felonies. — Trial court correctly enhanced defendant’s sentence as a multiple offender because, contrary to defendant’s argument, his predicate conviction for being a convicted felon in possession of a firearm in violation of La. Rev. Stat. Ann. § 14:95.1 was properly considered. State v. Barnes, 503 So. 2d 567, 1987 La. App. LEXIS 8689 (Feb. 12, 1987).

•• Imposition

••• Factors. — Although defendant was convicted of violating La. Rev. Stat. § 14:95(E), there was an error patent in sentencing, because defendant was not fined; thus, the sentence was illegally lenient. State v. Schaffer, 767 So. 2d 49, 2000 La. App. LEXIS 1246 (Apr. 12, 2000), writ denied by La. 2000-1755, 791 So. 2d 111, 2001 La. LEXIS 1588 (La. Apr. 27, 2001).

• Postconviction Proceedings

•• General Overview. — After defendant was found guilty of being a felon in possession of a firearm in violation of La. Rev. Stat. Ann. § 14:95, because defendant did not file his motion for appeal within the five-day time delay allowed by La. Code Crim. Proc. Ann. art. 914, defendant’s appeal was properly dismissed as untimely, and the proper procedural vehicle for defendant to reinstate his appeal rights was by post conviction relief pursuant to La. Code Crim. Proc. Ann. art. 924 et seq., and the appellate court remanded the matter to the trial court to afford defendant that opportunity. State v. Taylor, 848 So. 2d 141, 2003 La. App. LEXIS 1614 (May 28, 2003), remanded by La. App. 04-689, 892 So. 2d 78, 2004 La. App. LEXIS 3072 (La.App. 5 Cir. Dec. 14, 2004), writ denied by 976 So. 2d 1281, 2008 La. LEXIS 439 (La. 2008), writ denied by 983 So. 2d 889, 2008 La. LEXIS 1263 (La. 2008), writ denied by 992 So. 2d 1004, 2008 La. LEXIS 1974 (La. 2008).

EVIDENCE

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor. — Trial court did not abuse its discretion in allowing the introduction of a knife found in defendant’s possession at the time of an arrest; the jury was not informed of the offense of illegal carrying of weapons and the knife was introduced by the State only to show that defendant used it as a prying tool. State v. Dunbar, 483 So. 2d 238, 1986 La. App. LEXIS 6044 (Feb. 5, 1986).

•• Weight & Sufficiency. — Evidence was sufficient to prove that defendant was in possession of a firearm while in possession of a controlled dangerous substance even though his possession of both the firearm and the controlled substance were constructive. State v. Short, 769 So. 2d 823, 2000 La. App. LEXIS 2539 (Oct. 18, 2000), writ denied by La. 2000-3271, 795 So. 2d 336, 2001 La. LEXIS 2344 (La. Aug. 24, 2001).

GOVERNMENTS

• Legislation

•• Interpretation. — Under La. Rev. Stat. Ann. § 14:95(E), “possession” includes constructive as well as actual possession of a dangerous weapon. State v. Blanchard, 776 So. 2d 1165, 2001 La. LEXIS 117 (Jan. 18, 2001).

Where La. Rev. Stat. Ann. § 14:95(E) served the legitimate state purpose of protecting law enforcement officers and the public from those who might commit a violent act with a weapon while under the influence of drugs, there was no merit to a defendant’s allegation that § 14:95(E) was unconstitutional. State v. Blanchard, 749 So. 2d 19, 1999 La. App. LEXIS 3204 (Nov. 10, 1999).

In an action in which a defendant was convicted for the illegal carrying of a weapon while in possession of a controlled dangerous substance in violation of La. Rev. Stat. Ann. § 14:95(E), the term “possess” as used in § 14:95(E) was broad enough to encompass both actual and constructive possession. State v. Taylor, 733 So. 2d 77, 1999 La. App. LEXIS 558 (Mar. 10, 1999).

Juvenile who was found in possession of a gun in his waistband was not guilty of carrying a concealed weapon in violation of La. Rev. Stat. Ann. § 14:95A(1) because the term concealment required that the object be fully hidden and the gun was not fully hidden from view; the court held that it was required to use a strict or genuine construction of the term concealment. In re State in Interest of Ogletree, 244 So. 2d 288, 1971 La. App. LEXIS 6451 (Feb. 8, 1971).

•• Overbreadth. — In an action in which a defendant was convicted for the illegal carrying of a weapon while in possession of a controlled dangerous substance in violation of La. Rev. Stat. Ann. § 14:95, the court determined that § 14:95(E) was not unconstitutionally vague. State v. Taylor, 733 So. 2d 77, 1999 La. App. LEXIS 558 (Mar. 10, 1999).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 14:95 & R.S. 40:1379.1, OPINION No. 78-1288, La. Atty. Gen. Op. No. 1978-1288; 1978 La. AG LEXIS 277.

The carrying of an exposed handgun is not illegal, except as provided in R.S. 14:95.1. Parishes and/or Municipalities may not enact ordinances regulating the carrying of illegal handguns because the state has pre-empted the legislative control and has implicitly authorized the carrying of unconcealed weapons., OPINION No. 78-795, La. Atty. Gen. Op. No. 1978-795; 1978 La. AG LEXIS 621.

Louisiana State Parks commissioned officers may legally carry weapons off duty, as long as the weapons are not concealed in violation of R.S. 14:95 such officers may only involve themselves with crimes occurring off park areas to the same extent and nature as normal citizens in similar circumstances., OPINION No. 78-527, La. Atty. Gen. Op. No. 1978-527; 1978 La. AG LEXIS 756.

The private carrying of CS type tear gas is not a violation of Louisiana law., OPINION No. 81-436, La. Atty. Gen. Op. No. 1981-436; 1981 La. AG LEXIS 115.

Art. V. § 2, La. Constitution; Art. I, § 11, La. Constitution R.S. 14:95; 14:95.1; 14:133.1 C.Cr.P. Articles: 12, 20, 25, 207, 214, 219, 220, 224, 226, 228, 265, 266, 269, 270, 338 and 340., OPINION No. 81-253, La. Atty. Gen. Op. No. 1981-253; 1981 La. AG LEXIS 276.

Discussion on when and how private security guards, contracted by the Federal government, may receive special deputy commissions on a parish and a statewide basis; limitations on their authority; regulations concerning carrying weapons., OPINION No. 83-652, La. Atty. Gen. Op. No. 1983-652; 1983 La. AG LEXIS 334.

Coroners, Deputy Coroners, or coroner’s investigators are not “persons vested with police power,” and therefore do not fall under the exemption of 14:95(F), which allows certain persons to carry concealed weapons., OPINION No. 87-100, La. Atty. Gen. Op. No. 1987-100; 1987 La. AG LEXIS 299.

R.S. 14:60, OPINION No. 87-371, La. Atty. Gen. Op. No. 1987-371; 1987 La. AG LEXIS 428.

La. R.S. 14:95.1(C)(2), OPINION No. 91-607, La. Atty. Gen. Op. No. 1991-607; 1992 La. AG LEXIS 22.

A deputy sheriff or a reserve deputy sheriff may carry a concealed firearm while off duty and within their jurisdiction, subject to any other state and/or local regulations. La. R.S. 14:95 and La. R.S. 40:1379.1., OPINION NUMBER 91-640, La. Atty. Gen. Op. No. 1991-640; 1992 La. AG LEXIS 60.

A felony conviction set aside pursuant to C.Cr.P. Art. 893 may not be expunged of record. A felony conviction set aside pursuant to C.Cr.P. Art 893 may serve as the predicate conviction for a prosecution instituted under R.S. 14:95.1. Ownership of a firearm may constitute constructive possession of a firearm as one element of the crime of possession of a firearm by a convicted felon. A permit to possess firearms issued to a convicted felon who has completed the requirements of R.S. 14:95.1(C)(2) is valid only within the parish in which it is issued., OPINION NUMBER 92-320, La. Atty. Gen. Op. No. 1992-320; 1992 La. AG LEXIS 231.

Local ordinances and La. R.S. 107 (1), (7) and (8), which allow prosecution of vagrancy, are not legally enforceable because these laws attempt to punish a status rather than an action., OPINION NUMBER 92-433, La. Atty. Gen. Op. No. 1992-433; 1992 La. AG LEXIS 325.

An armed private security officer whose duties require the transporting of a firearm to and from the work assignment and his residence is required to have in his possession an armed registration card issued by the Board of Private Security Examiners. Any city ordinance which further seeks to legislate in this area is superceded by state law. Finally, a private security guard who carries a concealed weapon must obtain a permit from the parish chief law enforcement officer., OPINION NUMBER 92-459, La. Atty. Gen. Op. No. 1992-459; 1992 La. AG LEXIS 360.

Inmates are precluded by La. R.S. 15: 571.3(C) from earning good time if the requirements of sections (C)(1) and (C)(2) are met and the last conviction, for purposes of the Habitual Offender Law, was committed during the stated time periods in section (C)(3)(a) or (b). For the (C)(3)(a) requirement to be met, the sentence must also specifically deny defendant eligibility for good time. If the instant or prior conviction is for a crime listed in section (C)(1)(a) — (r), either conviction may be used to fulfill the (C)(1) requirement. An inmate sentenced on the instant conviction as a habitual offender under La. R.S. 15:529.1 meets the section (C)(2) requirement., OPINION NUMBER 92-577, La. Atty. Gen. Op. No. 1992-577; 1992 La. AG LEXIS 413.

No minimum age for employment and training as a police officer appears to exist, and the federal restrictions on sale of guns to persons under twenty-one does not apply to police officers. In a Lawrason community the elected chief of police must make recommendations to the mayor and board for appointment of police personnel, and cannot hire without their approval., OPINION NUMBER 93-49, La. Atty. Gen. Op. No. 1993-49; 1993 La. AG LEXIS 50.

Reserve and auxiliary police officers, whether full-time or part-time may not carry concealed weapons unless in the actual discharge of official duties as a peace officer. P.O.S.T. training is required before a full-time officer may carry a weapon outside the discharge of his official duties. Municipal police departments may not issue concealed handgun permits., OPINION NUMBER 93-826, La. Atty. Gen. Op. No. 1993-826; 1994 La. AG LEXIS 77.

A municipality may adopt ordinances which “track” the language of state statutes as long as the municipality does not attempt either to provide for the punishment of felonies or to provide for greater penalty than the state statute punishing the same crime. The first proceeding, municipal or state, to invoke double jeopardy requirements will preclude all other proceedings., OPINION NUMBER 94-399, La. Atty. Gen. Op. No. 1994-399; 1994 La. AG LEXIS 461.

A private citizen in physical possession of a “commission card” may not execute police authority if he has not met certification requirements of law., OPINION NUMBER 95-143, La. Atty. Gen. Op. No. 1995-143; 1995 La. AG LEXIS 240.

Revised Statute 14:95(H) of the criminal code provides an explicit list of judges that may avail themselves of the exception provided therewith on the carrying of concealed weapons. Unlike many other types of judges, the office of justice of the peace was not included in this explicit list, therefore they may not carry concealed weapon under La. R.S. 14:95(H), OPINION 96-410, La. Atty. Gen. Op. No. 1996-410; 1996 La. AG LEXIS 358.

La. R.S. 40:1379.1 grants exclusive authority to Louisiana State Police and the Chief law enforcement officer of each parish to issue concealed weapon permits. With one exception, an officer must be given a “special officer” commission from the State Police in order to carry a concealed weapon throughout the state — otherwise, he is limited to his jurisdictional bounds., Opinion No. 96-485, La. Atty. Gen. Op. No. 1996-485; 1997 La. AG LEXIS 43.

Justices of the peace and constables may carry concealed weapons if they are certified by the Council on Peace Officer Standards and Training in accordance with R.S. 14:95. This opinion recalls No. 96-410., Opinion Number 97-485, La. Atty. Gen. Op. No. 1997-485; 1998 La. AG LEXIS 76.

The medical retirees exclusion in La. R.S. 14:95(G) merely exempts them from the requirement that they have sixteen years of service upon retirement in order to carry a concealed weapon., Opinion No. 98-8, La. Atty. Gen. Op. No. 1998-8; 1998 La. AG LEXIS 128.

Levee district police have general police power within their respective districts, and statewide police power under a “special officer’s commission” when performing the duties directly related to that commission. Such police are construed to be neither city, parish, nor state peace officers, but rather a specially-created group with distinct characteristics. Their general police power extends to the surrounding waters in their districts. Although La. R.S. 38:326(C) does not reflect P.O.S.T. training requirements, it is not within the scope of this opinion to suggest amendment to that provision., Opinion No. 98-154, La. Atty. Gen. Op. No. 1998-154; 1998 La. AG LEXIS 300.

Local law enforcement officers may assist bounty hunters in locating and apprehending fugitives within their jurisdiction., Opinion No. 99-119, La. Atty. Gen. Op. No. 1999-119; 1999 La. AG LEXIS 157.

A knife operated manually by a button without any spring mechanism is not prohibited either by La. R.S. 14:95 (A)(4) or (J)., OPINION No. 99-332, La. Atty. Gen. Op. No. 1999-332; 1999 La. AG LEXIS 321.

Answers questions concerning the authority of juvenile probation officers., OPINION 99-284, La. Atty. Gen. Op. No. 1999-284; 1999 La. AG LEXIS 386.

Answers questions concerning rights and duties of juvenile probation officers., Opinion No. 99-365, La. Atty. Gen. Op. No. 1999-365; 2000 La. AG LEXIS 11.

Rule adopted by municipal fire and police civil service board regarding minimum age requirement for police officers currently disallows employment to those individuals under the age of twenty-one, but rule may be changed upon petitioning the board. Further, the federal restrictions on sale of guns to persons under the age of twenty-one does not apply to individuals vested with police power in the actual discharge of official duties., OPINION 00-58, La. Atty. Gen. Op. No. 2000-58; 2000 La. AG LEXIS 148.

The final authority for hiring of police personnel rests with the mayor and board of aldermen. Whether police personnel hired by the chief of police should be paid for their services is a matter within the discretion of the mayor and the board of aldermen., OPINION 00-492, La. Atty. Gen. Op. No. 2000-492; 2000 La. AG LEXIS 541.

State law does not prohibit an eighteen-year-old individual from employment as a police officer., OPINION 01-04, La. Atty. Gen. Op. No. 2001-04; 2001 La. AG LEXIS 44.

A bail bondsman may carry a non-concealed weapon and use reasonable force in order to arrest his principal. A bondsman who, after announcing his identify and purpose, has been wrongfully refused admittance, may use reasonable force to enter his principal’s residence in order to effectuate the arrest. There is no law requiring a bondsman to report to the sheriff upon arrival in a parish. However, there is a duty to promptly report the arrest of the principal to the nearest jail or police station., Opinion No. 01-70, La. Atty. Gen. Op. No. 2001-70; 2001 La. AG LEXIS 221.

The Attorney General’s office is of the opinion that under La. R.S. 14:95(G)(2), any retired law enforcement is exempt from the illegal carrying of weapons, regardless of where the service was completed, provided that they have at least twelve years of service, have on their persons valid identification of such retirement, and annually qualify in the use of firearms within the state of Louisiana., Opinion No. 01-141, La. Atty. Gen. Op. No. 2001-141; 2001 La. AG LEXIS 245.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Department: Attorney General Reports. 44 La Bar Jnl. 596 (April, 1997).

Comment: The Louisiana Criminal Code and Criminal Intent: Distinguishing Between Specific and General Intent. 46 La. L. Rev. 1061 (May, 1986).

Comment: “Midnight Stole My Impala, So I Shot Him”: Handguns and Personal Defense in Louisiana. 73 Tul. L. Rev. 331 (November, 1998).


§ 95.1. Possession of firearm or carrying concealed weapon by a person convicted of certain felonies.

A. It is unlawful for any person who has been convicted of a crime of violence as defined in R.S. 14:2(B) which is a felony or simple burglary, burglary of a pharmacy, burglary of an inhabited dwelling, unauthorized entry of an inhabited dwelling, felony illegal use of weapons or dangerous instrumentalities, manufacture or possession of a delayed action incendiary device, manufacture or possession of a bomb, or possession of a firearm while in the possession of or during the sale or distribution of a controlled dangerous substance, or any violation of the Uniform Controlled Dangerous Substances Law which is a felony, or any crime which is defined as a sex offense in R.S. 15:541, or any crime defined as an attempt to commit one of the above-enumerated offenses under the laws of this state, or who has been convicted under the laws of any other state or of the United States or of any foreign government or country of a crime which, if committed in this state, would be one of the above-enumerated crimes, to possess a firearm or carry a concealed weapon.

B. Whoever is found guilty of violating the provisions of this Section shall be imprisoned at hard labor for not less than ten nor more than twenty years without the benefit of probation, parole, or suspension of sentence and be fined not less than one thousand dollars nor more than five thousand dollars. Notwithstanding the provisions of R.S. 14:27, whoever is found guilty of attempting to violate the provisions of this Section shall be imprisoned at hard labor for not more than seven and one-half years and fined not less than five hundred dollars nor more than two thousand five hundred dollars.

C. The provisions of this Section prohibiting the possession of firearms and carrying concealed weapons by persons who have been convicted of certain felonies shall not apply to any person who has not been convicted of any felony for a period of ten years from the date of completion of sentence, probation, parole, or suspension of sentence.

D. For the purposes of this Section, “firearm” means any pistol, revolver, rifle, shotgun, machine gun, submachine gun, black powder weapon, or assault rifle which is designed to fire or is capable of firing fixed cartridge ammunition or from which a shot or projectile is discharged by an explosive. (Added by Acts 1975, No. 492, § 2; Amended by Acts 1980, No. 279, § 1; Acts 1985, No. 947, § 1; Acts 1990, No. 328, § 1; Acts 1992, No. 403, § 1; Acts 1994, 3rd Ex. Sess., No. 28, § 1; Acts 1995, No. 987, § 1; Acts 2003, No. 674, § 1, eff. Aug. 15, 2003; Acts 2009, No. 154, § 1, eff. Aug. 15, 2009; Acts 2009, No. 160, § 1, eff. Aug. 15, 2009; Acts 2010, No. 815, § 1, eff. Aug. 15, 2010; Acts 2010, No. 942, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 815, in (B), substituted “twenty years” for “fifteen years” and added the second sentence.

The 2010 amendment by No. 942 deleted the introductory language of (C); deleted the (C)(1) designation; and deleted (C)(2) and (C)(3).

2009 Amendments. — The 2009 amendment by No. 154 added (D).

The 2009 amendment by No. 160 added “or possession of a firearm while in the possession of or during the sale or distribution of a controlled dangerous substance” in (A).

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “R.S. 14:2(B)” for “R.S. 14:2(13)” in (A), as amended by Acts 2006, No. 72, § 1.

2003 Amendments. — Acts 2003, No. 674, § 1, effective August 15, 2003, inserted “or any crime which is defined as a sex offense in R.S. 15:541(14.1)” preceding “or any crime defined as an attempt” in (A).

CROSS REFERENCES

Louisiana Law. — Illegally supplying a felon with a firearm, see La. R.S. 14:95.1.1.

Illegally supplying a felon with ammunition, see La. R.S. 14:95.1.2.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Right to Bear Arms. — Prohibition against the possession of weapons by convicted felons until ten years after their sentences were served did not contravene the felons’ right to keep and bear arms as guaranteed by La. Const. art. I, § 11. State v. Amos, 343 So. 2d 166, 1977 La. LEXIS 5436 (Feb. 28, 1977).

••• Procedural Due Process

•••• Double Jeopardy. — In defendant’s trial for attempted possession of a firearm by a convicted felon, a violation of La. Rev. Stat. §§ 14:95.1 and 14:27, the trial judge improperly declared a mistrial; thus, defendant’s subsequent conviction for the same offense after a retrial violated the prohibition against double jeopardy set forth in La. Const. art. 1, § 15. State v. Stein, 745 So. 2d 698, 1999 La. App. LEXIS 2762 (Oct. 13, 1999).

In defendant’s trial for attempted possession of a firearm by a convicted felon, a violation of La. Rev. Stat. §§ 14:95.1 and 14:27, no legal defect occurred in the proceedings; thus, the trial judge improperly declared a mistrial based on the criteria set forth in La. Code Crim. Proc. Ann. art. 775. State v. Stein, 745 So. 2d 698, 1999 La. App. LEXIS 2762 (Oct. 13, 1999).

Under double jeopardy principles, a prior prosecution for carrying a concealed weapon by a convicted felon did not bar a subsequent prosecution for aggravated battery because each offense required proof of additional facts which the other did not. State v. Dunn, 454 So. 2d 1301, 1984 La. App. LEXIS 9384 (Aug. 23, 1984), review denied by 458 So. 2d 487, 1984 La. LEXIS 10019 (La. 1984).

••• Criminal Process

•••• Cruel & Unusual Punishment. — Defendant’s drug conviction and habitual offender sentence were both proper, where the record classified him as a violent offender because one of his predicate convictions was possession of a firearm by a convicted felon; thus, his punishment was not excessive. State v. Packnett, 873 So. 2d 789, 2004 La. App. LEXIS 1076 (Apr. 27, 2004), writ denied by La. 2004-2559, 904 So. 2d 736, 2005 La. LEXIS 2175 (La. June 24, 2005).

Defendant’s 15-year sentence for possession of a firearm by a convicted felon, in violation of La. Rev. Stat. Ann. § 14:95.1, the maximum punishment allowed, was not unconstitutionally excessive given the significant injuries inflicted upon the shooting victim, and the fact that defendant put the safety of many people in jeopardy by firing a weapon in front of a bar; the fact defendant was offered, but rejected, a six-year sentence prior to trial as part of a plea agreement, was not a factor for consideration at sentencing. State v. Brooks, 858 So. 2d 74, 2003 La. App. LEXIS 2478 (Sept. 16, 2003), writ denied by La. 2005-0200, 916 So. 2d 1044, 2005 La. LEXIS 2618 (La. Dec. 9, 2005).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• General Overview. — Second offense, possession of marijuana was a felony as defined by the criminal code, thus placing defendant under La. Rev. Stat. Ann. § 14:95.1 where the other elements of that crime were met. State v. Carter, 502 So. 2d 1136, 1987 La. App. LEXIS 8450 (Jan. 14, 1987).

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — Trial court did not commit error by denying defendant’s motion for mistrial where, in defendant’s trial for possession with intent to distribute cocaine a detective commented that through his investigation he learned that defendant carried weapons, defendant objected to the officer’s testimony and moved for a mistrial; out of the jury’s hearing, defense counsel argued that the mention of the gun constituted prejudicial hearsay, the judge responded that hearsay was not a valid basis for a mistrial motion but the judge nevertheless admonished the jury to disregard the officer’s remark. There was no evidence in the record that the prosecutor deliberately elicited the information about defendant’s reputation for carrying a gun, it appeared his mention of defendant’s reputation for carrying a weapon was intended as an explanation for his actions, moreover, the testimony complained of was not part of a pattern of unresponsive answers, and possession of a weapon was not necessarily a criminal offense. State v. Fisher, 852 So. 2d 1075, 2003 La. App. LEXIS 2218 (July 29, 2003), writ denied by La. 2003-2545, 872 So. 2d 510, 2004 La. LEXIS 1741 (La. May 14, 2004).

••• Possession

•••• General Overview. — Evidence was sufficient to show defendant lived at a house where drugs and gun were found where the testimony of the defense witnesses regarding defendant’s nonresident status for the house was contradicted by the presence of numerous personal effects suggesting defendant’s residency in the home; additionally, a police officer’s testimony revealed that his search of the residence was prompted by information from a confidential informant who identified defendant’s dealings with PCP and marijuana and his possession of the.380 handgun. State v. Anderson, 842 So. 2d 1222, 2003 La. App. LEXIS 1040 (Apr. 9, 2003).

•• Homicide

••• Voluntary Manslaughter

•••• General Overview. — Where defendant entered guilty pleas to attempted manslaughter, and possession of a firearm by a convicted felon, and received consecutive sentences, on appeal, the appellate court found nothing in Louisiana law which required the trial court, pursuant to La. Code Crim. Proc. Ann. art. 556.1, to inform defendant of the aggregate maximum possible punishment to which defendant could be exposed, upon pleading to multiple offenses; the trial court’s informing defendant of the minimum and maximum penalties for each charge, was sufficient. State v. Girtley, 856 So. 2d 230, 2003 La. App. LEXIS 2802 (Oct. 7, 2003), writ denied by La. 2003-3111, 869 So. 2d 818, 2004 La. LEXIS 804 (La. Mar. 12, 2004).

Trial court had not abused its sentencing discretion where it sentenced two defendants convicted, inter alia, of attempted first-degree murder of police officers and attempted manslaughter; the court considered the crimes and defendants’ lengthy violent criminal histories. State v. Marshall, 843 So. 2d 469, 2003 La. App. LEXIS 726 (Mar. 19, 2003), writ of certiorari denied by La. 2003-1087, 855 So. 2d 760, 2003 La. LEXIS 3038 (La. Oct. 17, 2003), writ of certiorari denied by La. 2003-1101, 855 So. 2d 760, 2003 La. LEXIS 3039 (La. Oct. 17, 2003), writ denied by La. 2003-1280, 872 So. 2d 506, 2004 La. LEXIS 1703 (La. May 14, 2004).

•• Inchoate Crimes

••• Attempt

•••• General Overview. — Officer found a shotgun in the area where defendant was standing that matched the description of the stick-like object the officer had seen and defendant admitted that defendant received the gun from some juveniles in the neighborhood; thus, the evidence supported a verdict for possession of a firearm by a convicted felon and the responsive verdict rendered by the jury for attempted possession of a firearm by a convicted felon had to be upheld. State v. Daggs, 823 So. 2d 1093, 2002 La. App. LEXIS 2588 (Aug. 14, 2002).

Sufficient evidence supported defendant’s conviction for an attempt to commit possession of a firearm by a convicted felon in violation of La. Rev. Stat. Ann. § 14:95.1; the direct evidence adduced, which was the testimony of two police officers that they observed defendant firing the gun, was sufficient to convince a rational trier of fact of the actual commission of possession of a firearm by a convicted felon and was sufficient to support a conviction for the lesser offense of the attempted crime. State v. Bryant, 754 So. 2d 387, 2000 La. App. LEXIS 309 (Mar. 1, 2000).

Five-year sentence for attempt to commit possession of firearm by a convicted felon in violation of La. Rev. Stat. Ann. § 14:95.1 was not excessive; the trial court adequately complied with La. Code Crim. Proc. Ann. art. 894.1 by adverting to the circumstances of the conviction, including the extenuating circumstance that the offense involved firing a gun into the air on New Year’s Eve, and by referring to defendant’s prior offense and to his social, educational, and employment history. State v. Bryant, 754 So. 2d 387, 2000 La. App. LEXIS 309 (Mar. 1, 2000).

Defendant was properly convicted of attempted carrying of a concealed weapon when a police officer discovered a sheathed knife which was partially protruding from beneath his clothing. State v. Crayton, 470 So. 2d 298, 1985 La. App. LEXIS 8861 (May 13, 1985).

•• Miscellaneous Offenses

••• General Overview. — There was sufficient evidence to support defendant’s conviction under La. Rev. Stat. Ann. § 14:95.1 of being a convicted felon in possession of a weapon when the State introduced evidence that defendant possessed a firearm and that defendant had been convicted of a prior enumerated felony within the past 10 years. State v. Rodriguez, 786 So. 2d 122, 2001 La. App. LEXIS 1159 (Mar. 14, 2001).

••• Lesser Included Offenses

•••• General Overview. — Defendant’s sentence for possession of pentazocine with intent to distribute could not be enhanced using both a conviction for being a convicted felon in possession of a firearm and the underlying felony of armed robbery that was used as an element of the firearm conviction. State v. Hymes, 513 So. 2d 371, 1987 La. App. LEXIS 10056 (Sept. 15, 1987).

•• Weapons

••• General Overview. — Although the bill of information that charged defendant with a violation of La. Rev. Stat. Ann. § 14:95.1 was defective in that it made no mention of the necessary element that defendant’s knife was concealed, the error did not require reversal of defendant’s conviction because defendant was not unduly prejudiced by the error; defendant was adequately apprised of the charge against him. State v. Ordon, 697 So. 2d 1074, 1997 La. App. LEXIS 2006 (July 16, 1997), writ denied by La. 97-2130, 705 So. 2d 1099, 1998 La. LEXIS 106 (La. Jan. 9, 1998).

••• Possession

•••• General Overview. — Defendant’s drug conviction and habitual offender sentence were both proper, where the record classified him as a violent offender because one of his predicate convictions was possession of a firearm by a convicted felon; thus, his punishment was not excessive. State v. Packnett, 873 So. 2d 789, 2004 La. App. LEXIS 1076 (Apr. 27, 2004), writ denied by La. 2004-2559, 904 So. 2d 736, 2005 La. LEXIS 2175 (La. June 24, 2005).

Where officers found a gun on defendant’s person as he was crossing a bridge, he was convicted for being a felon in possession of a firearm based on his previous conviction for manslaughter; the jury properly rejected his defense of justification, because he was not in imminent peril of death or great bodily harm at the time of his arrest. State v. Crawford, 873 So. 2d 768, 2004 La. App. LEXIS 1077 (Apr. 27, 2004), writ denied by La. 2004-1744, 901 So. 2d 1083, 2005 La. LEXIS 1516 (La. May 6, 2005).

General intent is required to commit the crime of being a felon in possession of a firearm. State v. Crawford, 873 So. 2d 768, 2004 La. App. LEXIS 1077 (Apr. 27, 2004), writ denied by La. 2004-1744, 901 So. 2d 1083, 2005 La. LEXIS 1516 (La. May 6, 2005).

Louisiana Supreme Court has found that a felon may justifiably possess a weapon for self-defense in the following situations: (1) when a felon is in imminent peril of great bodily harm, or reasonably believes himself or others to be in such danger, he may take possession of a weapon for a period no longer than is necessary or apparently necessary to use it in self-defense, or (2) in defense of others. State v. Crawford, 873 So. 2d 768, 2004 La. App. LEXIS 1077 (Apr. 27, 2004), writ denied by La. 2004-1744, 901 So. 2d 1083, 2005 La. LEXIS 1516 (La. May 6, 2005).

Where defendant was convicted of being a felon in possession of a firearm, imposition of the maximum sentence of 15 years was not constitutionally excessive; the record reflected that defendant had previous convictions for aggravated battery and manslaughter. State v. Crawford, 873 So. 2d 768, 2004 La. App. LEXIS 1077 (Apr. 27, 2004), writ denied by La. 2004-1744, 901 So. 2d 1083, 2005 La. LEXIS 1516 (La. May 6, 2005).

Court of appeal erred when it reversed defendant’s conviction for being a felon in possession of a firearm where the court impinged on the fact finder’s discretion and substituted its appreciation of the evidence presented at trial for that of the jury when it concluded that the state had failed to prove defendant’s dominion and control over the gun sufficient to place it in his constructive possession. State v. Johnson, 870 So. 2d 995, 2004 La. LEXIS 1241 (Apr. 14, 2004).

Where defendant pleaded guilty to being a felon in possession of a weapon in violation of La. Rev. Stat. Ann. § 14:95.1, the trial court erred by failing to designate that defendant’s sentence was imposed without benefit of parole, probation, or suspension of sentence; however, the sentence was deemed to have been imposed with such restrictions of benefits, even in the absence of the trial court’s failure to delineate them. State v. Brown, 895 So. 2d 542, 2004 La. App. LEXIS 1119 (Apr. 14, 2004).

Where defendant pleaded guilty to being a felon in possession of a weapon in violation of La. Rev. Stat. Ann. § 14:95.1, the trial court erred by failing to impose of a fine of not less than $ 1000 nor more than $ 5000; hence, on defendant’s appeal raising another issue, the court held that such error patent required remand for the imposition of the mandatory fine. State v. Brown, 895 So. 2d 542, 2004 La. App. LEXIS 1119 (Apr. 14, 2004).

Evidence was sufficient to show that defendant was a convicted felon within the ambit of the present offense where identification evidence along with the documentary evidence was sufficient to prove the prior felony conviction element and that the 10-year cleansing period had not elapsed and defendant’s statements both to the police and in his voluntary complaint against a witness constituted admissions that he possessed a gun. State v. Blackson, 865 So. 2d 272, 2004 La. App. LEXIS 64 (Jan. 28, 2004).

Where defendant entered guilty pleas to attempted manslaughter, and possession of a firearm by a convicted felon, and received consecutive sentences, on appeal, the appellate court found nothing in Louisiana law which required the trial court, pursuant to La. Code Crim. Proc. Ann. art. 556.1, to inform defendant of the aggregate maximum possible punishment to which defendant could be exposed, upon pleading to multiple offenses; the trial court’s informing defendant of the minimum and maximum penalties for each charge, was sufficient. State v. Girtley, 856 So. 2d 230, 2003 La. App. LEXIS 2802 (Oct. 7, 2003), writ denied by La. 2003-3111, 869 So. 2d 818, 2004 La. LEXIS 804 (La. Mar. 12, 2004).

First element of the crime was met when the parties stipulated that defendant had a prior enumerated felony conviction for unauthorized entry of an inhabited dwelling, and that conviction fell within the 10-year statutory limitation; the second and third elements were satisfied through the testimony of the victim who was shot, and although the victim was the sole witness to testify that defendant had a gun, and even though the victim did not observe defendant “fire” the gun, the victim’s testimony, while containing minor inconsistencies, was sufficient to support defendant’s conviction. State v. Brooks, 858 So. 2d 74, 2003 La. App. LEXIS 2478 (Sept. 16, 2003), writ denied by La. 2005-0200, 916 So. 2d 1044, 2005 La. LEXIS 2618 (La. Dec. 9, 2005).

Defendant’s 15-year sentence for possession of a firearm by a convicted felon, in violation of La. Rev. Stat. Ann. § 14:95.1, the maximum punishment allowed, was not unconstitutionally excessive given the significant injuries inflicted upon the shooting victim, and the fact that defendant put the safety of many people in jeopardy by firing a weapon in front of a bar; the fact defendant was offered, but rejected, a six-year sentence prior to trial as part of a plea agreement, was not a factor for consideration at sentencing. State v. Brooks, 858 So. 2d 74, 2003 La. App. LEXIS 2478 (Sept. 16, 2003), writ denied by La. 2005-0200, 916 So. 2d 1044, 2005 La. LEXIS 2618 (La. Dec. 9, 2005).

Trial court did not commit error by denying defendant’s motion for mistrial where, in defendant’s trial for possession with intent to distribute cocaine a detective commented that through his investigation he learned that defendant carried weapons, defendant objected to the officer’s testimony and moved for a mistrial; out of the jury’s hearing, defense counsel argued that the mention of the gun constituted prejudicial hearsay, the judge responded that hearsay was not a valid basis for a mistrial motion but the judge nevertheless admonished the jury to disregard the officer’s remark. There was no evidence in the record that the prosecutor deliberately elicited the information about defendant’s reputation for carrying a gun, it appeared his mention of defendant’s reputation for carrying a weapon was intended as an explanation for his actions, moreover, the testimony complained of was not part of a pattern of unresponsive answers, and possession of a weapon was not necessarily a criminal offense. State v. Fisher, 852 So. 2d 1075, 2003 La. App. LEXIS 2218 (July 29, 2003), writ denied by La. 2003-2545, 872 So. 2d 510, 2004 La. LEXIS 1741 (La. May 14, 2004).

Jurisprudence indicated defendant’s concurrent sentences without benefit of probation, parole or suspension were not excessive when defendant was a second felony offender and was on probation at the time he committed the instant offenses, defendant’s seven-year sentence under La. Rev. Stat. Ann. § 14:95(E) for possession of a firearm while in possession of a controlled dangerous substance was in the middle range of possible sentences, and under La. Rev. Stat. Ann. § 14:95.1, defendant received the minimum sentence of 10 years, with the minimum $1,000 fine, for possession of a firearm by a convicted felon. State v. Dabney, 848 So. 2d 784, 2003 La. App. LEXIS 1876 (June 25, 2003).

Where defendant stipulated that he was convicted of the charge of illegal use of a weapon in 1997, and the State presented two witnesses who testified that they saw the defendant in actual possession of a 20-gauge shotgun in the parking lot of a store, defendant’s conviction of felon in possession of a firearm in violation of La. Rev. Stat. Ann. § 14:95.1 was affirmed because the evidence was sufficient to show that defendant was a felon in actual possession of a shotgun and that he had the general intent to possess the shotgun. State v. Simton, 847 So. 2d 63, 2003 La. App. LEXIS 1414 (May 14, 2003).

Where defendant’s step daughter testified that defendant had a gun and refused to allow her and her mother to leave the residence, that the gun was kept in the bedroom defendant shared with her mother behind the door in the closet, and that defendant shot something in the residence before the police came, the step-daughter’s testimony was sufficient to place defendant in actual physical possession of the firearm and prove his intent to possess the firearm; therefore the conviction for felon in possession of a firearm was sustained. State v. Joseph, 854 So. 2d 914, 2003 La. App. LEXIS 1164 (Apr. 22, 2003).

Where stepdaughter testified that defendant owned a gun, and officer testified that he found defendant with a rifle within his reach, the state presented sufficient evidence to show that defendant was in actual possession of a firearm. State v. Joseph, 854 So. 2d 914, 2003 La. App. LEXIS 1164 (Apr. 22, 2003).

The state can prove possession of a firearm by a convicted felon by either actual or constructive possession where constructive possession of a firearm is demonstrated when the state shows the firearm was subject to defendant’s dominion and control, even if it is only temporary in nature and the control is shared. State v. Anderson, 842 So. 2d 1222, 2003 La. App. LEXIS 1040 (Apr. 9, 2003).

Evidence was sufficient to show defendant lived at a house where drugs and gun were found where the testimony of the defense witnesses regarding defendant’s nonresident status for the house was contradicted by the presence of numerous personal effects suggesting defendant’s residency in the home; additionally, a police officer’s testimony revealed that his search of the residence was prompted by information from a confidential informant who identified defendant’s dealings with PCP and marijuana and his possession of the.380 handgun. State v. Anderson, 842 So. 2d 1222, 2003 La. App. LEXIS 1040 (Apr. 9, 2003).

Defendant’s conviction for possession of a firearm by a convicted felon was reversed because the State failed to show defendant’s actual possession of the gun or constructive possession of it where the only evidence of his possession was that he was a passenger in the car and had been sitting near where the gun was found, but he denied owning or possessing the gun and no one saw him make movements that would have allowed him to put the gun on the floorboard. State v. Johnson, 839 So. 2d 1247, 2003 La. App. LEXIS 664 (Mar. 14, 2003), reversed by La. 03-1228, 870 So. 2d 995, 2004 La. LEXIS 1241 (La. Apr. 14, 2004).

Evidence was sufficient for the jury to have found that defendant was in constructive possession of a firearm as a convicted felon and that he had the general intent to possess it where the gun was seen on the rear seat of a car, next to defendant, and defendant, being seated right next to the gun, would have noticed the gun or hit it with his hand. State v. Storks, 836 So. 2d 638, 2002 La. App. LEXIS 4057 (Dec. 30, 2002).

Probable cause existed as to both defendants for a violation of La. Rev. Stat. Ann. § 14:95.1, possession of a firearm by a convicted felon, and pursuant to La. Code Crim. Proc. Ann. art. 213, police officers had probable cause to arrest defendants, given that they aimed and fired at the officers. State v. Hickerson, 838 So. 2d 21, 2002 La. App. LEXIS 3917 (Dec. 11, 2002).

Minor discrepancies in testimony of arresting officers regarding whether defendant wore a jacket or a shirt and the exact point during the contact the officers saw a handgun tucked in defendant’s pants did not affect the validity of defendant’s conviction for possession of a firearm by a convicted felon; sentence was illegal, however, because it did not include a fine as required by La. Rev. Stat. Ann. § 14:95.1(b), and the case was remanded to the trial court for resentencing. State v. Stansberry, 829 So. 2d 472, 2002 La. App. LEXIS 2739 (Sept. 18, 2002).

Defendant admitted to a prior conviction for simple burglary and the officer stated that defendant dropped a gun during the foot pursuit; despite defendant’s testimony to the contrary, the officer’s testimony was accepted by the jury and was sufficient to convict defendant of possession of a firearm by a convicted felon pursuant to La. Rev. Stat. Ann. § 14:95.1. State v. Felder, 823 So. 2d 1107, 2002 La. App. LEXIS 2584 (Aug. 14, 2002).

Officer found a shotgun in the area where defendant was standing that matched the description of the stick-like object the officer had seen and defendant admitted that defendant received the gun from some juveniles in the neighborhood; thus, the evidence supported a verdict for possession of a firearm by a convicted felon and the responsive verdict rendered by the jury for attempted possession of a firearm by a convicted felon had to be upheld. State v. Daggs, 823 So. 2d 1093, 2002 La. App. LEXIS 2588 (Aug. 14, 2002).

Evidence was sufficient where a .38 revolver was on a bed within defendant’s reach. State v. Bush, 822 So. 2d 859, 2002 La. App. LEXIS 2154 (June 26, 2002), writ denied by La. 2002-1887, 836 So. 2d 42, 2003 La. LEXIS 254 (La. Jan. 24, 2003).

Evidence of defendant’s predicate conviction was legally sufficient as defendant testified that he had been convicted of possession of cocaine, and admitted that was the reason he was charged with being a convicted felon in possession of a firearm; the conviction was also within the 10-year prescriptive period. State v. Wilder, 822 So. 2d 844, 2002 La. App. LEXIS 2172 (June 26, 2002), writ denied by La. 2003-0405, 867 So. 2d 683, 2004 La. LEXIS 534 (La. Feb. 13, 2004).

Evidence that defendant had been previously convicted of aggravated battery and that a gun was found in his truck after he jumped out of the truck and ran from police was sufficient to support defendant’s conviction for possession of a firearm by a person convicted of certain felonies. State v. Jones, 799 So. 2d 772, 2001 La. App. LEXIS 2431 (Oct. 31, 2001), writ denied by La. 2002-3310, 831 So. 2d 975, 2002 La. LEXIS 3645 (La. Dec. 13, 2002).

Defendant was properly convicted of illegal possession of a firearm by a convicted felon because there was sufficient evidence to find that defendant still lived or regularly visited the house in which the gun was stored and was in constructive possession of the gun. State v. Ware, 795 So. 2d 495, 2001 La. App. LEXIS 1919 (Aug. 28, 2001).

Evidence was sufficient to prove that defendant possessed a firearm where there were the eyewitness accounts of defendant’s neighbors who watched from across the street as defendant fired a gun in what they described as a well-lighted area, and numerous spent bullet casings were collected from defendant’s driveway. State v. Powell, 783 So. 2d 478, 2001 La. App. LEXIS 540 (Mar. 14, 2001).

There was sufficient evidence to support defendant’s conviction for possession of a firearm by a convicted felon where an eyewitness testified that defendant’s gunshot wound was self-inflicted, and the physical evidence did not support defendant’s claim that someone else shot him. State v. Woodruff, 780 So. 2d 598, 2001 La. App. LEXIS 334 (Feb. 28, 2001).

Trial court properly denied defendant’s motion in limine to limit the proof in his prosecution for being a convicted felon in possession of a firearm, in violation of La. Rev. Stat. Ann. § 14:95.1, to proof of one prior conviction, because the State, in order to have the opportunity of meeting its burden of proof on the prior conviction element, was entitled to offer evidence on multiple prior convictions. State v. Washington, 782 So. 2d 639, 2001 La. App. LEXIS 195 (Feb. 14, 2001), writ denied by La. 2001-0940, 807 So. 2d 859, 2002 La. LEXIS 520 (La. Feb. 8, 2002).

Reversal of defendant’s conviction for possessing a firearm in violation of La. Rev. Stat. Ann. § 14:95.1 was not proper when the trial court properly admitted a booking and identification record showing a defendant’s previous conviction for voluntary manslaughter into evidence when the evidence was authenticated by a police department’s circular inked stamp seal. State v. Donald, 775 So. 2d 1054, 2000 La. LEXIS 3372 (Dec. 8, 2000).

There was sufficient evidence under La. Code Crim. Proc. Ann. art. 821 to convict defendant of possession of a firearm by a convicted felon, a violation of La. Rev. Stat. Ann. art. 14:95.1. Defendant’s identity as a felon was established through the testimony of the prosecutor who represented the State when he pled guilty to first degree robbery, and through fingerprint evidence that compared prints that were taken in court with those that were in police records of the prior conviction. State v. Morris, 770 So. 2d 908, 2000 La. App. LEXIS 2923 (Nov. 3, 2000), writ denied by La. 2000-3293, 799 So. 2d 496, 2001 La. LEXIS 3996 (La. Oct. 12, 2001), writ of certiorari denied by 535 U.S. 934, 122 S. Ct. 1311, 152 L. Ed. 2d 220, 2002 U.S. LEXIS 1637, 70 U.S.L.W. 3577 (2002).

Defendant who received a letter advising him of a full automatic pardon was still a convicted felon for purposes of possessing a firearm, pursuant to La. Rev. Stat. Ann. § 14:95.1. State v. West, 754 So. 2d 408, 2000 La. App. LEXIS 296 (Mar. 1, 2000).

La. R.S. 14:95.1, which criminalizes a defendant’s conduct, and La. R.S. 15:572, which directs the Department of Corrections to inform a pardonee of his pardon and that his citizenship has been restored, are not in conflict. State v. West, 754 So. 2d 408, 2000 La. App. LEXIS 296 (Mar. 1, 2000).

Sufficient evidence supported defendant’s conviction for an attempt to commit possession of a firearm by a convicted felon in violation of La. Rev. Stat. Ann. § 14:95.1; the direct evidence adduced, which was the testimony of two police officers that they observed defendant firing the gun, was sufficient to convince a rational trier of fact of the actual commission of possession of a firearm by a convicted felon and was sufficient to support a conviction for the lesser offense of the attempted crime. State v. Bryant, 754 So. 2d 387, 2000 La. App. LEXIS 309 (Mar. 1, 2000).

Five-year sentence for attempt to commit possession of firearm by a convicted felon in violation of La. Rev. Stat. Ann. § 14:95.1 was not excessive; the trial court adequately complied with La. Code Crim. Proc. Ann. art. 894.1 by adverting to the circumstances of the conviction, including the extenuating circumstance that the offense involved firing a gun into the air on New Year’s Eve, and by referring to defendant’s prior offense and to his social, educational, and employment history. State v. Bryant, 754 So. 2d 387, 2000 La. App. LEXIS 309 (Mar. 1, 2000).

Defendant’s conviction under La. Rev. Stat. Ann. § 14:95.1, which made it unlawful for a convicted felon to possess a firearm or carry a concealed weapon, was reversed, because he was entitled to have the trial judge give the jury a neutralizing instruction to neutralize any inference the jurors might draw from defendant’s failure to call as a witness at trial the erratic driver of the vehicle in which he was a passenger at the time of his arrest. State v. Haddad, 767 So. 2d 682, 2000 La. LEXIS 507 (Feb. 29, 2000), writ of certiorari denied by 531 U.S. 1070, 121 S. Ct. 757, 148 L. Ed. 2d 660, 2001 U.S. LEXIS 120, 69 U.S.L.W. 3455 (2001).

Evidence was sufficient to convict defendant of possession of a firearm by a convicted felon, including evidence that he admitted to police before they executed a search warrant that he had a nine millimeter pistol under the mattress of his bed where police found it; this established at least defendant’s constructive possession of the weapon, which, as to possession, was all that was required under La. Rev. Stat. § 14:95.1(A). State v. Plain, 752 So. 2d 337, 2000 La. App. LEXIS 338 (Feb. 18, 2000).

Defendant’s conviction for possession of a concealed weapon by a convicted felon in violation of La. Rev. Stat. Ann. 14:95.1 was upheld and his motion to suppress properly denied because the comment by defendant, which was freely and voluntarily made pursuant to La. Rev. Stat. Ann. § 15:451, that he had a knife in his sock was of no import; the knife would have inevitably been discovered during a pat down. State v. Mitt, 758 So. 2d 873, 2000 La. App. LEXIS 204 (Feb. 16, 2000).

Defendant’s sentence for a felon carrying firearm was the minimum sentence allowable by law and was not excessive because there were no special circumstances to rebut the presumption of constitutionality. State v. Russell, 750 So. 2d 1074, 1999 La. App. LEXIS 3343 (Nov. 30, 1999).

In defendant’s trial for possession of a firearm by a convicted felon, the trial court did not err in allowing the state to introduce evidence of the name and nature of defendant’s prior conviction of simple burglary of an inhabited dwelling; a convicted felon’s specific prior offense was absolutely necessary to fully charge the offense and therefore had to be contained in the charging instrument to be read to the jury. State v. Ball, 756 So. 2d 275, 1999 La. LEXIS 3247 (Nov. 30, 1999).

Defendant’s conviction for being a felon in possession of a firearm in violation of La. Rev. Stat. Ann. § 14:95.1 was proper when the trial court did not err in denying defendant’s motion to suppress evidence discovered during stop when his flight from police was factor aiding the officer’s determination of reasonable suspicion sufficient to justify stop and frisk. State v. Adams, 748 So. 2d 510, 1999 La. App. LEXIS 3312 (Nov. 17, 1999).

Defendant’s conviction for possession of a firearm by a convicted felon was upheld because there was sufficient evidence to establish that defendant was in possession of the firearm, defendant had been previously convicted of an enumerated crime of violence, and that defendant had general intent to commit the offense. State v. Abram, 743 So. 2d 895, 1999 La. App. LEXIS 2942 (Oct. 27, 1999), writ denied by La. 2000-0121, 769 So. 2d 549, 2000 La. LEXIS 2453 (La. Sept. 29, 2000).

Court did not abuse its discretion in sentencing defendant to 15 years of hard labor without benefit of parole, probation, or suspension of sentence after defendant was convicted of possession of a firearm by a convicted felon because the court adequately considered the factors set forth in La. Code Crim. Proc. Ann. art. 894.1; sentence was tailored to both offender and offense. State v. Abram, 743 So. 2d 895, 1999 La. App. LEXIS 2942 (Oct. 27, 1999), writ denied by La. 2000-0121, 769 So. 2d 549, 2000 La. LEXIS 2453 (La. Sept. 29, 2000).

Sufficient evidence existed to support defendant’s conviction for possession of a firearm by a convicted felon; although there were some inconsistencies in the witnesses’ testimony concerning the circumstances surrounding the offense, the inconsistencies were not so material as to justify a reversal of defendant’s conviction. State v. Hawkins, 743 So. 2d 892, 1999 La. App. LEXIS 2950 (Oct. 27, 1999).

Trial court did not abuse its discretion in sentencing defendant to 12 years’ imprisonment for his conviction for possession of a firearm by a convicted felon; there was no evidence presented to support defendant’s contention that the sentence, which was within the legal limits, was excessive or disproportionate to the offense charged. State v. Hawkins, 743 So. 2d 892, 1999 La. App. LEXIS 2950 (Oct. 27, 1999).

Defendant’s enhanced sentence for distribution of cocaine was vacated and the case was remanded for resentencing because the use of both a La. Rev. Stat. Ann. § 14:95.1 conviction, carrying of a firearm by a convicted felon, and an underlying felony used as an element of the firearm conviction to enhance under La. Rev. Stat. Ann. § 15:529.1 constituted double enhancement. State v. Harrison, 743 So. 2d 883, 1999 La. App. LEXIS 2941 (Oct. 27, 1999), writ denied by La. 99-3352, 765 So. 2d 327, 2000 La. LEXIS 1918 (La. June 30, 2000).

In defendant’s trial for attempted possession of a firearm by a convicted felon, a violation of La. Rev. Stat. §§ 14:95.1 and 14:27, the trial judge improperly declared a mistrial; thus, defendant’s subsequent conviction for the same offense after a retrial violated the prohibition against double jeopardy set forth in La. Const. art. 1, § 15. State v. Stein, 745 So. 2d 698, 1999 La. App. LEXIS 2762 (Oct. 13, 1999).

In defendant’s trial for attempted possession of a firearm by a convicted felon, a violation of La. Rev. Stat. §§ 14:95.1 and 14:27, no legal defect occurred in the proceedings; thus, the trial judge improperly declared a mistrial based on the criteria set forth in La. Code Crim. Proc. Ann. art. 775. State v. Stein, 745 So. 2d 698, 1999 La. App. LEXIS 2762 (Oct. 13, 1999).

Circumstantial evidence was sufficient to convict defendant of possession of a gun by a convicted felon, where deputy sheriffs stopped defendant’s car because of a traffic violation; where a deputy saw the cocaine on the floor of the car when he approached the car; where deputies arrested defendant and the driver after seeing the cocaine; where the deputies discovered a gun in the subsequent inventory search of the car; where defendant stipulated that he was a convicted felon; where defendant was driving; where the gun was found on the driver’s side of the car, and where the jury rejected defendant’s claim that he did not own the car or the gun. State v. Curtis, 739 So. 2d 931, 1999 La. App. LEXIS 2235 (July 27, 1999).

Defendant’s sentence for possession of a weapon by a convicted felon was illegally lenient under La. Rev. Stat. Ann. § 14:95.1(B), where the trial court sentenced defendant to 12 years at hard labor but did not specify that defendant’s sentence was to be served without the benefit of parole, probation or suspension, and where the trial court did not impose a fine. However, because the State did not seek review of the sentence, the sentence would not be corrected. State v. Curtis, 739 So. 2d 931, 1999 La. App. LEXIS 2235 (July 27, 1999).

Evidence was sufficient to support a conviction under La. Rev. Stat. Ann. § 14:95.1 for being a felon in possession of a gun where the gun was fond on the passenger side floorboard of a car defendant was driving. State v. Webber, 742 So. 2d 952, 1999 La. App. LEXIS 2236 (July 27, 1999).

Evidence was insufficient to establish all the elements of the felony of carrying an illegal weapon under La. Rev. Stat. Ann. § 14:95.1 where the State failed to prove beyond a reasonable doubt that the cleansing period of 10 years had not elapsed since the date of completion of defendant’s punishment for his prior felony conviction because defendant’s initial sentence of 10 years at hard labor without benefit of parole, probation, or suspension of sentence was insufficient to prove the cleansing period and was further contradicted by defendant’s statement to the arresting officers that he was out on parole. State v. Knight, 738 So. 2d 1179, 1999 La. App. LEXIS 2091 (June 30, 1999).

Defendant’s mere presence in an area where a firearm was found did not prove beyond a reasonable doubt that the gun was present in the car, that defendant, a convicted felon, was aware that the gun was in the car in which he was driving, or that defendant had the intent to possess the gun, requisite elements of the offense under La. Rev. Stat. Ann. § 14:95.1. State v. Lamothe, 738 So. 2d 55, 1999 La. App. LEXIS 1712 (June 1, 1999).

Conviction of defendant as convicted felony in possession of firearm, pursuant to La. Rev. Stat. Ann. § 14:95.1, was reversed because State failed to show that he was in actual or constructive possession of firearm through either direct or circumstantial evidence. State v. Smith, 744 So. 2d 73, 1999 La. App. LEXIS 1544 (May 12, 1999).

Trial court’s failure to impose a fine, as mandated by La. Rev. Stat. Ann. § 14:95.1(B), after defendant was convicted of possession of a firearm by a convicted felon, would not be corrected where the error was in defendant’s favor, and where the State did not appeal the illegally lenient sentence. State v. Sims, 734 So. 2d 813, 1999 La. App. LEXIS 1090 (Apr. 1, 1999).

Predicate convictions for a violation of La. Rev. Stat. Ann. § 14:95.1 include certain crimes enumerated therein; additional predicate convictions provided in § 14:95.1 are for any crime of violence, as defined in La. Rev. Stat. Ann. § 14:2(13). State v. Sims, 734 So. 2d 813, 1999 La. App. LEXIS 1090 (Apr. 1, 1999).

In defendant’s trial for possession of a firearm by a convicted felon, the State established the absence of the 10-year prescriptive period of La. Rev. Stat. Ann. § 14:95.1(C)(1) where the evidence showed that defendant was sentenced for the predicate conviction only three years before he was found in possession of a firearm. State v. Sims, 734 So. 2d 813, 1999 La. App. LEXIS 1090 (Apr. 1, 1999).

In defendant’s trial for possession of a firearm by a convicted felon under La. Rev. Stat. Ann. § 14:95.1, the trial court properly declined to give limiting instructions on the predicate conviction, because the predicate offense was an essential element of the crime. State v. Sims, 734 So. 2d 813, 1999 La. App. LEXIS 1090 (Apr. 1, 1999).

Evidence was constitutionally sufficient to convict defendant of possession of a firearm by a convicted felon, under La. Rev. Stat. Ann. § 14:95.1, where a police officer stopped the car in which defendant was riding because the car had an expired license tag; the officer had the car towed because of the traffic violation, offered to give the car’s driver and defendant a ride home, but patted down the driver and defendant before allowing them into the police car, discovering the gun during the pat-down, where defendant was convicted of aggravated battery three years before he was found in possession of a gun. State v. Sims, 734 So. 2d 813, 1999 La. App. LEXIS 1090 (Apr. 1, 1999).

State offered sufficient evidence to prove that defendant’s prior convictions fell within the 10 year time frame as provided under La. Rev. Stat. Ann. § 14:95.1(C) to sufficiently prove the elements of the offense; thus, his conviction was upheld. State v. Hicks, 733 So. 2d 652, 1999 La. App. LEXIS 788 (Mar. 30, 1999).

Individual was found to have been properly convicted as a felon in possession of a firearm in violation of La. Rev. Stat. Ann. § 14:95.1, because the certified record of the individual’s previous felony conviction, together with his own admission that he had previous robbery convictions, was sufficient proof of the individual’s prior conviction. State v. Phipps, 732 So. 2d 603, 1999 La. App. LEXIS 779 (Mar. 30, 1999).

Constructive possession of a firearm under circumstances where the firearm was under defendant’s dominion and control was sufficient to satisfy the element of possession under La. Rev. Stat. Ann. § 14:95.1. State v. Johnson, 728 So. 2d 901, 1999 La. App. LEXIS 151 (Jan. 26, 1999), writ denied by La. 99-0624, 745 So. 2d 1187, 1999 La. LEXIS 1788 (La. June 25, 1999).

Although evidence of prior convictions was generally inadmissible under La. Code Evid. Ann. art. 404(B)(1), defendant’s prior conviction of distribution of cocaine had independent relevance because it satisfied an element of La. Rev. Stat. Ann. § 14:95.1, previous felony conviction within 10 years, and was therefore admissible. State v. Johnson, 728 So. 2d 901, 1999 La. App. LEXIS 151 (Jan. 26, 1999), writ denied by La. 99-0624, 745 So. 2d 1187, 1999 La. LEXIS 1788 (La. June 25, 1999).

Defendant was properly convicted for possession of a firearm by a convicted felon, a violation of La. Rev. Stat. § 14:95.1, because the car in which defendant was a passenger was involved in a high speed chase that ended when the car struck a parked car and a telephone pole, and before defendant exited the vehicle, upon officers’ orders, he leaned forward towards the floor of the vehicle where officers later found a gun. State v. Stelly, 725 So. 2d 562, 1998 La. App. LEXIS 3652 (Dec. 16, 1998).

Defendant’s contention that he was mistaken as to the length of the statutory cleansing period was no defense to the offense of possession of a firearm by a convicted felon; further, where the defendant admitted both possession of the gun and an awareness that such conduct was outlawed, and where the defendant’s admission that the gun was being carried in the defendant’s pants pocket sufficiently reflected the requisite general intent, the evidence was sufficient to sustain a conviction. State v. Morvan, 725 So. 2d 515, 1998 La. App. LEXIS 3515 (Dec. 9, 1998), writ denied by La. 99-0186, 743 So. 2d 659, 1999 La. LEXIS 1583 (La. May 28, 1999).

Defendant’s conviction for possession of a firearm by a convicted felon in violation of La. Rev. Stat. Ann. § 14:95.1 was affirmed because there was direct and circumstantial evidence sufficient to support every essential element of the offense and to exclude any reasonable hypothesis of innocence where defendant was stopped driving a stolen vehicle after a police chase and stolen weapons were found in the vehicle and defendant had previously been convicted of burglary and had outstanding warrants for similar offenses. State v. Ball, 733 So. 2d 1, 1998 La. App. LEXIS 3504 (Dec. 9, 1998), affirmed by La. 99-0428, 756 So. 2d 275, 1999 La. LEXIS 3247 (La. Nov. 30, 1999).

La. Rev. Stat. Ann. § 14:95.1 requires only general criminal intent, which means that the circumstances indicate that the accused in the ordinary course of human experience, must have adverted to the prescribed criminal consequences as reasonably certain to result from his act or failure to act. State v. Colomb, 720 So. 2d 374, 1998 La. App. LEXIS 2749 (Oct. 7, 1998), reversed by, remanded by La. 98-2813, 747 So. 2d 1074, 1999 La. LEXIS 2369 (La. Oct. 1, 1999).

Constructive possession is sufficient to constitute possession for purposes of conviction of a violation of La. Rev. Stat. § 14:95.1. State v. Colomb, 720 So. 2d 374, 1998 La. App. LEXIS 2749 (Oct. 7, 1998), reversed by, remanded by La. 98-2813, 747 So. 2d 1074, 1999 La. LEXIS 2369 (La. Oct. 1, 1999).

Evidence of defendant brandishing a gun, his previous felony conviction and absence of a 10 year statutory period of limitations being conceded, all established the required elements of La. Rev. Stat. Ann. § 14:95.1, including possession and general intent; therefore, his conviction for possession of a firearm was upheld. State v. McGill, 720 So. 2d 720, 1998 La. App. LEXIS 2600 (Sept. 23, 1998), writ denied by La. 98-2721, 737 So. 2d 746, 1999 La. LEXIS 569 (La. Feb. 5, 1999).

The State cannot support a habitual offender bill of information under La. Rev. Stat. Ann. § 15:529.1 against a person who is convicted under the firearm statute by using the same felony conviction that supported a La. Rev. Stat. Ann. § 14:95.1 offense in the bill of information. State v. President, 715 So. 2d 745, 1998 La. App. LEXIS 1734 (July 20, 1998), writ denied by La. 98-2115, 729 So. 2d 590, 1998 La. LEXIS 3941 (La. Dec. 11, 1998), writ denied by La. 2001-1441, 798 So. 2d 114, 2001 La. LEXIS 2567 (La. Sept. 28, 2001), writ denied by La. 2001-0089, 798 So. 2d 109, 2001 La. LEXIS 2573 (La. Sept. 28, 2001).

Each of the two defendants’ convictions and sentences for a felon in possession of a firearm were properly reversed because there was insufficient evidence at trial to support a guilty verdict against each defendant. State v. Lamothe, 715 So. 2d 708, 1998 La. App. LEXIS 1687 (June 30, 1998), remanded by La. 98-2056, 722 So. 2d 987, 1998 La. LEXIS 3630 (La. Nov. 25, 1998).

Court reversed defendant’s conviction for possession of a firearm by a convicted felon under La. Rev. Stat. Ann. § 14:95.1 on the grounds that the State failed to show that defendant had the knowledge or general intent required to support a conviction; the court found that a resident of defendant’s home had sole possession and control over the rifle, that defendant’s stepbrother had given the rifle to the woman for protection, and that defendant did not know that the rifle was in the house until the woman tried to shoot him. State v. Neeley, 704 So. 2d 443, 1997 La. App. LEXIS 2937 (Dec. 23, 1997).

Although defendant received a pardon as a first-time felony offender, his conviction for attempted possession of a firearm by a convicted felon under La. Rev. Stat. Ann. § 14:95.1 was affirmed on the grounds that he was not protected from prosecution for the offense; the legislature limited the rights of citizenship that were restored and defendant failed to produce any evidence to support his defense of mistake of law. State v. Riser, 704 So. 2d 946, 1997 La. App. LEXIS 2834 (Dec. 12, 1997).

Sufficient evidence existed to support a defendant’s convictions of two counts of possession of a firearm by a convicted felon notwithstanding that the State did not produce the weapon that was possessed; the testimony of eyewitnesses was sufficient to support the convictions. State v. Hawkins, 702 So. 2d 1121, 1997 La. App. LEXIS 2641 (Oct. 29, 1997), writ denied by La. 97-2976, 717 So. 2d 230, 1998 La. LEXIS 1499 (La. Apr. 3, 1998).

Ten-year cleansing period provided in La. Rev. Stat. Ann. § 14:95.1(C)(1) was interrupted by any felony, not only the enumerated felonies of La. Rev. Stat. Ann. § 14:95.1(A). State v. Batiste, 701 So. 2d 729, 1997 La. App. LEXIS 2442 (Oct. 22, 1997), writ denied by La. 98-3094, 740 So. 2d 648, 1999 La. LEXIS 1236 (La. Apr. 23, 1999).

Constructive possession is sufficient to satisfy the possession element of La. Rev. Stat. Ann. § 14:95.1. State v. Evans, 700 So. 2d 1039, 1997 La. App. LEXIS 2288 (Sept. 24, 1997), writ denied by La. 97-2942, 705 So. 2d 1121, 1998 La. LEXIS 232 (La. Jan. 9, 1998).

Jurisprudence has added an aspect to the offense of La. Rev. Stat. Ann. § 14:95.1, awareness; the State must prove that the offender was aware that a firearm was in his presence and that he had the general criminal intent to possess the weapon. State v. Evans, 700 So. 2d 1039, 1997 La. App. LEXIS 2288 (Sept. 24, 1997), writ denied by La. 97-2942, 705 So. 2d 1121, 1998 La. LEXIS 232 (La. Jan. 9, 1998).

Defense of justification for possession of a concealed weapon by a felon was not allowed where the felon had had a fight with another person, armed himself earlier that day, and pulled the gun on the person when he saw him later in the day. State v. Smith, 686 So. 2d 1009, 1996 La. App. LEXIS 3149 (Dec. 27, 1996).

Where law enforcement found the pistol in defendant’s residence under a cushion of a couch where defendant had been sitting, and the State proved that he owned the house, but defendant contended that the gun was his girlfriend’s, the appellate court ruled that defendant could be guilty of possession even if he were not the gun’s owner; control needed only to be temporary in nature and could be shared. State v. Wesley, 685 So. 2d 1169, 1996 La. App. LEXIS 3040 (Dec. 13, 1996), writ denied by La. 97-0279, 703 So. 2d 603, 1997 La. LEXIS 3192 (La. Oct. 10, 1997).

Where the evidence supported an inference of defendant’s constructive possession of a firearm, it was sufficient to support his conviction under La. Rev. Stat. Ann. § 14:95.1. State v. Warren, 712 So. 2d 500, 1996 La. App. LEXIS 2984 (Dec. 11, 1996).

Conviction for being a felon in possession of a firearm in violation of La. Rev. Stat. Ann. § 14:95.1 was reversed where the predicate felony charged in the information was a charge of cocaine possession to which defendant had pled guilty and for which he had been placed on probation pursuant to former La. Rev. Stat. Ann. § 40:983, because the inchoate and undetermined nature of the adjudication for cocaine possession did not attain the status necessary for use as a predicate conviction under La. Rev. Stat. Ann. § 14:95.1. State v. Scott, 677 So. 2d 156, 1996 La. App. LEXIS 1418 (June 28, 1996).

Evidence sufficiently established that defendant had been previously convicted of one of the felonies enumerated in La. Rev. Stat. Ann. § 14:95.1 where a fingerprint expert obtained inked impressions of defendant’s fingerprints at trial and testified that the prints matched those in prison record. State v. Thomas, 662 So. 2d 798, 1995 La. App. LEXIS 2723 (Nov. 1, 1995).

Defendant’s sentence of eight years at hard labor under La. Rev. Stat. Ann. § 14:95.1 for committing the offense of possession of a firearm by a convicted felon was not excessive in light of defendant’s senselessly violent act of firing a gun into an occupied home and his 30-year criminal record. State v. Thomas, 662 So. 2d 798, 1995 La. App. LEXIS 2723 (Nov. 1, 1995).

Where defendant discovered the guns in his truck 30 to 40 minutes prior to his arrest, but instead of removing the guns from his vehicle, defendant knowingly drove his truck for 30 to 40 minutes with the weapons under the seat, these facts were sufficient to establish that defendant actively desired to possess the weapons, even if for a short period of time. State v. Tatum, 661 So. 2d 657, 1995 La. App. LEXIS 2518 (Sept. 27, 1995).

Where deputy sheriffs testified that they found ammunition in a defendant’s pocket and they found a pistol matching the ammunition in a truck where the defendant had been sitting as a passenger, the evidence was sufficient, if believed by a jury, to establish the second element of the crime of possession of a firearm by a convicted felon under La. Rev. Stat. Ann. § 14:95.1. State v. Armentor, 649 So. 2d 1187, 1995 La. App. LEXIS 133 (Feb. 1, 1995), writ of certiorari denied by La. 95-0557, 657 So. 2d 1027, 1995 La. LEXIS 1814 (La. June 30, 1995).

Where a sentence for possession of a firearm by a convicted felon was in the statutory range of not less than 3 nor more than 10 years without benefit of probation, parole, or suspension of sentence, and a fine of not less than $ 1,000 nor more than $ 5,000, under La. Rev. Stat. Ann. § 14:95.1(B), the sentence was not so grossly disproportionate to the crime as to shock the sense of justice of a court of appeal of Louisiana, so the sentence was not excessive. State v. Armentor, 649 So. 2d 1187, 1995 La. App. LEXIS 133 (Feb. 1, 1995), writ of certiorari denied by La. 95-0557, 657 So. 2d 1027, 1995 La. LEXIS 1814 (La. June 30, 1995).

Under La. Rev. Stat. Ann. § 14:95.1(C)(1), if a person previously convicted of one of the enumerated felonies is convicted of “any felony,” even if not an enumerated felony, within the ten year period following completion of the sentence, probation, parole, or suspension of sentence, the ten year period of § 14:95.1(C)(1) is interrupted, and if less than ten years has passed since the completion of the sentence for the intervening felony, the State may prosecute the defendant under § 14:95.1. State v. Badie, 626 So. 2d 46, 1993 La. App. LEXIS 3254 (Oct. 15, 1993).

Under La. Rev. Stat. Ann. § 14:95.1, a prior conviction is an essential element in proving defendant’s guilt of possession a firearm by a convicted felon and the trial court is not required to instruct the jury not to consider the prior conviction in determining whether defendant committed the present offense. State v. Bullock, 604 So. 2d 715, 1992 La. App. LEXIS 2379 (July 30, 1992).

Defendant was properly convicted for possession of a firearm by a convicted felon in violation of La. Rev. Stat. section 14:95.1 because the state introduced the transcript from defendant’s guilty plea to simple burglary and the trier of fact rejected defendant’s innocence hypothesis, which necessarily meant that they believed that defendant committed the offense. State v. Major, 604 So. 2d 137, 1992 La. App. LEXIS 2020 (June 24, 1992), writ of certiorari denied by 609 So. 2d 255, 1992 La. LEXIS 3949 (La. 1992).

Defendant’s appeals of to his conviction for possession of a firearm by a convicted felon were without merit as the question of possession was up to the jury, the scientific testing was required in the case, defendant failed to request an admonition or mistrial, and the sentence was within the guidelines. State v. Breaux, 598 So. 2d 719, 1992 La. App. LEXIS 1275 (Apr. 30, 1992), writ of certiorari denied by 609 So. 2d 254, 1992 La. LEXIS 3862 (La. 1992).

Where police officers had reasonable suspicion to stop defendant under La. Code Crim. Proc. Ann. art. 215.1 and La. Const. art. I, § 5, and his conviction as a convicted felon in possession of a firearm under La. Rev. Stat. Ann. § 14:95.1 was supported by sufficient evidence by La. Rev. Stat. Ann. § 15:438, the imposition of jail time instead of payment of mandatory fines was illegal where defendant was an indigent person and the provision that he serve jail time in lieu of payment of court costs was illegally excessive. State v. Patterson, 588 So. 2d 392, 1991 La. App. LEXIS 2727 (Oct. 15, 1991).

Defendant’s conviction for possession of a firearm by a convicted felon was reversed because the State failed to prove beyond a reasonable doubt that the 10 year statutory limitation period, under La. Rev. Stat. Ann. § 14:95.1, had not elapsed prior to defendant’s possession of a firearm. State v. Dennis, 569 So. 2d 566, 1990 La. App. LEXIS 2276 (Oct. 16, 1990).

In defendant’s trial for possession of a firearm by a convicted felon, weapons parts and ammunition seized from defendant’s residence were properly admitted even though the bill of information failed to charge him with possessing those items; the items were properly introduced to rebut defendant’s assertion that he had no knowledge of the presence of the firearms in his house. State v. Vailes, 564 So. 2d 778, 1990 La. App. LEXIS 1615 (June 20, 1990).

Defendant’s sentence of eight years at hard labor for possession of a firearm by a convicted felon was not excessive considering that he did not respond affirmatively to probationary treatment and that his character and attitude indicated that he was likely to commit other crimes. State v. Vailes, 564 So. 2d 778, 1990 La. App. LEXIS 1615 (June 20, 1990).

Under La. Rev. Stat. Ann. § 14:95.1, the State was not required to prove that the weapon was operable and was not an antique. State v. Hill, 562 So. 2d 12, 1990 La. App. LEXIS 941 (Apr. 11, 1990), writ of certiorari denied by 567 So. 2d 99, 1990 La. LEXIS 2232 (La. 1990).

Evidence was sufficient to find defendant guilty of possession of a firearm by a convicted felon, in violation of La. Rev. Stat. Ann. § 14:95.1; it was established that he had prior felony drug convictions and that he had constructive possesion of a gun that was found in his borrowed car and for which he carried live ammunition. State v. Hayes, 561 So. 2d 184, 1990 La. App. LEXIS 981 (Apr. 11, 1990).

Where it was stipulated that a defendant had been convicted of attempted aggravated rape within the 10-year period specified by La. Rev. Stat. Ann. § 14:95.1, and there was no doubt that a revolver was a weapon; and, because the revolver was found on the passenger seat of a car in which the defendant was asleep, the defendant had the revolver in his constructive possession, all of the elements of illegal possession of a firearm under § 14:95.1 were established, and the defendant’s motion for acquittal under La. Code Crim. Proc. Ann. art. 778 was properly denied. State v. Frank, 549 So. 2d 401, 1989 La. App. LEXIS 1536 (Sept. 1, 1989).

In light of the threat the defendant posed to society, his sentence of seven years at hard labor for illegal possession of a firearm was not excessive punishment prohibited by La. Const. art. I, § 20; and, given that determination, it was unnecessary for the Court of Appeal of Louisiana to remand for resentencing due to the inadequacy of the record as to whether the trial judge considered mitigating circumstances as required by La. Code Crim. Proc. Ann. art. 894.1. State v. Frank, 549 So. 2d 401, 1989 La. App. LEXIS 1536 (Sept. 1, 1989).

Admission by a convicted felon to possession of a firearm was held sufficient for conviction under the statute; police officers testified that defendant affirmatively stated the firearm belonged to him and that he resided in the apartment where the firearm was seized. State v. Melbert, 546 So. 2d 948, 1989 La. App. LEXIS 1375 (June 28, 1989).

In connection with the prosecution of defendant for possession of a firearm by a convicted felon under La. Rev. Stat. Ann. § 14:95.1, the fact that defendant had the gun in his pocket was sufficient proof that defendant had the requisite general intent to commit the crime. State v. Jones, 544 So. 2d 1294, 1989 La. App. LEXIS 1032 (May 25, 1989).

Where the State failed to produce a firearm used by defendant, defendant’s conviction for possession of a firearm by a convicted felon was sufficiently supported by the testimony of witnesses who saw defendant discharge a shotgun. State v. Kordish, 542 So. 2d 194, 1989 La. App. LEXIS 741 (Apr. 19, 1989), writ of certiorari denied by 550 So. 2d 646, 1989 La. LEXIS 2480 (La. 1989).

State was not required to prove that a pistol would fire live ammunition. State v. Jenkins, 540 So. 2d 1037, 1989 La. App. LEXIS 279 (Feb. 22, 1989).

Where defendant was convicted of possession of a firearm by a convicted felon and sentenced to six years at hard labor, his conviction was proper; an invalid search warrant was relied upon in good faith by police officers. State v. Lewis, 535 So. 2d 943, 1988 La. App. LEXIS 1889 (Sept. 21, 1988), writ of certiorari denied by 538 So. 2d 608, 1989 La. LEXIS 564 (La. 1989), writ of certiorari denied by 493 U.S. 963, 110 S. Ct. 403, 107 L. Ed. 2d 370, 1989 U.S. LEXIS 5353, 58 U.S.L.W. 3320 (1989).

After the defendant had been convicted of possession of a firearm by a convicted felon, he was not additionally subject to an enhanced penalty under La. Rev. Stat. Ann. § 15:529.1 for conviction as a prior felon, because the underlying conviction could not be enlarged by prior felon status. State v. Griffin, 525 So. 2d 705, 1988 La. App. LEXIS 1227 (May 17, 1988).

Despite defendant’s claim that he had just picked up the abandoned gun because it was lying near where children played, such temporary possession was sufficient to support a conviction for possession of a firearm in violation of La. Rev. Stat. Ann. § 14:95.1; hence, on appeal the court affirmed the conviction. State v. Goldsmith, 519 So. 2d 299, 1988 La. App. LEXIS 104 (Jan. 20, 1988).

Defendant’s sentence of five years at hard labor without benefit of probation, parole, or suspension of sentence and a fine of $ 1,000 or an additional one year in jail for possession of a firearm in violation of La. Rev. Stat. Ann. § 14:95.1 was not excessive under La. Code Crim. Proc. Ann. art. 894.1 in light of his criminal history, his history of committing crimes while on probation, and the fact that his sentence was below the maximum allowed for the crime; hence, on appeal the court affirmed defendant’s sentence. State v. Goldsmith, 519 So. 2d 299, 1988 La. App. LEXIS 104 (Jan. 20, 1988).

In the prosecution of defendant as a convicted felon in possession of a firearm, a violation of La. Rev. Stat. Ann. § 14:95.1, evidence sought by defense counsel was irrelevant under former La. Rev. Stat. Ann. §§ 15:435, 15:441, and 15:442 (now La. Code Evid. Ann. arts. 401 and 402) where evidence of prior police activity or possession of pistols by unknown persons on unspecified previous occasions bore no relationship to the possession of the particular weapon. State v. Williams, 513 So. 2d 356, 1987 La. App. LEXIS 10048 (Sept. 15, 1987).

Circumstantial evidence of a prior conviction which might have been sufficient for purposes of enhancement of sentence was not sufficient for conviction of a defendant for being a felon in possession of a firearm. State v. Brown, 504 So. 2d 639, 1987 La. App. LEXIS 8878 (Mar. 16, 1987), writ of certiorari denied by 507 So. 2d 224, 1987 La. LEXIS 9344 (La. 1987).

Under La. Rev. Stat. Ann. § 14:95.1, it was necessary for the State to prove that ten years had not elapsed since the date of defendant’s completion of a probation period for his conviction of attempted simple burglary and not just when probation was imposed; discharge from supervision by the probation department could have taken place earlier than the theoretical date on which the initial sentence would have terminated. State v. Miller, 499 So. 2d 281, 1986 La. App. LEXIS 8297 (Nov. 12, 1986).

La. Rev. Stat. Ann. § 14:95.1 does not exclude antique firearms and does not require that the firearm possessed by a defendant be operable. State v. Rogers, 494 So. 2d 1251, 1986 La. App. LEXIS 7674 (Sept. 24, 1986), writ of certiorari denied by 499 So. 2d 83, 1987 La. LEXIS 8215 (La. 1987).

Fact that defendant had been convicted but not sentenced did not entitle her to quash a bill charging her with being a convicted felon in possession of firearms, a violation of La. Rev. Stat. Ann. § 14:95.1, after she was arrested on an unrelated charge and found to be in possession of a gun; defendant’s prior conviction alone subjected her to the provisions of § 14:95.1, whether or not she had yet been sentenced for that offense. State v. Carr, 487 So. 2d 147, 1986 La. App. LEXIS 6601 (Apr. 11, 1986).

Defendant’s conviction for possession of a firearm by a felon was supported by sufficient evidence where the State proved constructive possession by defendant of a gun which was found in a dresser drawer of a room that he was living in; the fine and term of imprisonment imposed were mandatory and where the alternative additional term of imprisonment for failure to pay the fine did not exceed the statutory maximum range of imprisonment, pursuant to La. Rev. Stat. Ann. § 14:95.1, it was proper. State v. Pinkney, 485 So. 2d 1014, 1986 La. App. LEXIS 6352 (Mar. 12, 1986), affirmed by, amended by 488 So. 2d 682, 1986 La. LEXIS 6562 (La. 1986).

Where defendant was charged with possession of a firearm by a convicted felon, a violation of La. Rev. Stat. Ann. § 14:95.1, after he had been acquitted on the charge of illegally discharging a firearm, a violation of La. Rev. Stat. Ann. § 14:94, defendant’s double jeopardy rights provided by La. Code Crim. Proc. Ann. art. 596 were not violated, because the crimes required different proof. State v. Claiborne, 483 So. 2d 1301, 1986 La. App. LEXIS 6097 (Feb. 14, 1986).

Where defendant was convicted of being a felon in possession of a firearm, in violation of La. Rev. Stat. Ann. § 14:95.1, the trial court did not err in sentencing defendant to six years’ imprisonment and $ 1,000 in fines or an additional year in default even though defendant was an indigent because the jail time, fine and additional one year for failure to pay the fine were less than the statutory maximum allowed. State v. Williams, 480 So. 2d 432, 1985 La. App. LEXIS 10337 (Dec. 11, 1985), affirmed by, amended in part by 484 So. 2d 662, 1986 La. LEXIS 6005 (La. 1986).

When a felon was in imminent peril of great bodily harm, or reasonably believed that felon or others to be in such danger, the felon could take possession of a weapon for a period no longer than was necessary or apparently necessary to use it in self-defense, or in defense of others; this was not to say that a convicted felon was entitled to own or maintain possession of a weapon, constructive possession or otherwise, for protection, or for any other reason. State v. Blache, 480 So. 2d 304, 1985 La. LEXIS 10084 (Dec. 2, 1985).

Defendant was properly convicted of attempted carrying of a concealed weapon when a police officer discovered a sheathed knife which was partially protruding from beneath his clothing. State v. Crayton, 470 So. 2d 298, 1985 La. App. LEXIS 8861 (May 13, 1985).

Conviction need not be finally adjudicated as valid to serve as the La. Rev. Stat. Ann. § 14:95.1 predicate. State v. Bailey, 461 So. 2d 336, 1984 La. App. LEXIS 10069 (Dec. 5, 1984).

Trial court did not err by denying defendant’s motion for a post-judgment acquittal because the element that defendant argued was unproven, whether the weapon was dangerous, was not an element of La. Rev. Stat. section 14:95.1, as the statute proscribed the carrying by a felon of a weapon, whether or not intended for probable use as a dangerous weapon. State v. Garlepied, 454 So. 2d 1147, 1984 La. App. LEXIS 9270 (July 6, 1984), writ of certiorari denied by 462 So. 2d 189, 1984 La. LEXIS 10463 (La. 1984).

In the prosecution of defendant for attempted possession of a firearm by a convicted felon in violation of La. Rev. Stat. Ann. § 14:95.1, the trial court’s sentence of defendant was unlawfully lenient under La. Rev. Stat. Ann. § 14:95.1(B) where no fine was imposed, nor was it specified that the sentence was to be served without benefit of probation, parole or suspension of sentence. State v. Jones, 450 So. 2d 692, 1984 La. App. LEXIS 8776 (May 10, 1984), reversed in part by 456 So. 2d 162, 1984 La. LEXIS 9578 (La. 1984).

In the conviction of defendant for possession of a firearm by a convicted felon in violation of La. Rev. Stat. Ann. § 14:95.1, defendant constructively possessed the firearm of which he was convicted where defendant had dominion and control of three firearms that were found in his house. State v. Silva, 447 So. 2d 1242, 1984 La. App. LEXIS 8324 (Mar. 14, 1984), writ of certiorari denied by 452 So. 2d 173, 1984 La. LEXIS 9291 (La. 1984).

A former felon’s conviction of illegal possession of a firearm under La. Rev. Stat. Ann. § 14:95.1, was reversed upon a finding that the State failed to introduce the necessary evidence establishing the felon’s prior conviction. State v. Harris, 444 So. 2d 257, 1983 La. App. LEXIS 9959 (Dec. 22, 1983), writ of certiorari denied by 445 So. 2d 1234, 1984 La. LEXIS 8423 (La. 1984).

Defendant’s conviction for being a felon in possession of a firearm was affirmed where the court rejected defendant’s contention that the evidence was insufficient to prove his guilt beyond a reasonable doubt; a rational trier of fact could have found that defendant had been convicted of attempted armed robbery, one of the felonies enumerated in La. Rev. Stat. Ann. § 14:95.1 and that 10 years had not elapsed since the completion of his sentence. State v. Husband, 437 So. 2d 269, 1983 La. LEXIS 11362 (Sept. 2, 1983).

Defendant constructively “possessed” a weapon under this section when he was apprehended driving a car with the weapon on the dashboard of the car in front of the passenger seat. State v. Catchings, 440 So. 2d 153, 1983 La. App. LEXIS 9076 (Aug. 3, 1983).

Evidence in the form of testimony by defendant’s son that the guns were located in defendant’s bedroom, in defendant’s home, was sufficient to establish the possession element of the offense of unlawful possession of a firearm after having been convicted of a felony, to wit, aggravated battery; the court observed that the possession element set forth in La. Rev. Stat. Ann. § 14:95.1 could be established by constructive possession of the firearms. State v. Mose, 412 So. 2d 584, 1982 La. LEXIS 10673 (Apr. 5, 1982).

Defendant’s conviction for possession of a firearm by a felon was affirmed because although the gun was found in defendant’s house while he was away, constructive possession satisfied the possessory element of the statute. State v. Day, 410 So. 2d 741, 1982 La. LEXIS 9984 (Jan. 25, 1982).

Defendants, each charged with being a felon in unlawful possession of firearms, in violation of La. Rev. Stat. Ann. § 14:95.1, could not attack the predicate felony on collateral constitutional grounds. State v. Williams, 392 So. 2d 448, 1980 La. LEXIS 9600 (Dec. 15, 1980).

Defendant was properly convicted of possession of a firearm after having been previously convicted of simple robbery, in violation of La. Rev. Stat. Ann. § 14:95.1, because the police were justified in making an investigatory stop of defendant under La. Code Crim. Proc. Ann. art. 215.1 because an anonymous tip provided reliable information about defendant’s clothing and location and the possibility that defendant had a gun posed a danger to the public. State v. Jernigan, 377 So. 2d 1222, 1979 La. LEXIS 7635 (Dec. 13, 1979), writ of certiorari denied by 446 U.S. 958, 100 S. Ct. 2930, 64 L. Ed. 2d 816, 1980 U.S. LEXIS 1780 (1980).

Defendant was properly charged for possessing a firearm as a convicted felon in violation of La. Rev. Stat. Ann. § 14:95.1 when the state was within its rights to rely upon the minute entry showing that defendant entered a counseled guilty plea to a prior felony. State v. Bolton, 379 So. 2d 722, 1979 La. LEXIS 7539 (Nov. 12, 1979).

In a trial for possession of a firearm by a convicted felon, evidence from the clerk of court that defendant was the same person who had been convicted earlier was sufficient evidence of defendant’s earlier conviction. The trial court could take judicial notice of the clerk’s identification of the dates of the prior crimes in a prior proceeding in the same case. State v. Augillard, 371 So. 2d 798, 1979 La. LEXIS 6416 (May 21, 1979).

Proof of guilt of the crime of possession of a firearm does not require proof that the defendant does not possess a permit; the burden should be upon the defendant to produce this exculpatory evidence, peculiarly accessible to him rather than the state, by which he may be exonerated from criminal responsibility for what otherwise is a violation of the penal statute. State v. Augillard, 371 So. 2d 798, 1979 La. LEXIS 6416 (May 21, 1979).

La. Rev. Stat. Ann. § 14:95.1, which made intentional concealment of a firearm a felony after a person had been previously convicted of certain enumerated offenses, was not unconstitutional as treating similarly situated persons differently because such differentiation was permissible as a reasonable and legitimate exercise of police power. State v. Clement, 368 So. 2d 1037, 1979 La. LEXIS 5654 (Mar. 5, 1979).

State was required to prove that the 10-year cleansing period of La. Rev. Stat. Ann. § 14:95.1(C) had not passed. State v. Williams, 366 So. 2d 1369, 1978 La. LEXIS 5596 (Dec. 15, 1978), overruled by State v. Landry, 588 So. 2d 345, 1991 La. LEXIS 2794 (La. 1991).

La. Rev. Stat. Ann. § 14:95.1(A) applied to defendant’s conviction under the Uniform Controlled Dangerous Substances Act of 1970 and was not limited to a conviction under the Uniform Controlled Dangerous Substances Law of 1972. State v. Marrero, 363 So. 2d 494, 1978 La. LEXIS 6750 (Oct. 9, 1978).

Where defendant was charged with possessing a firearm after having been convicted of a felony, it was not reversible error for the trial court to allow the State to allege more than one previous conviction of an enumerated felony in the bill of information. State v. Marrero, 363 So. 2d 494, 1978 La. LEXIS 6750 (Oct. 9, 1978).

Defendant could be convicted of possession of a firearm by one previously convicted of a felony because La. Rev. Stat. Ann. § 14:95.1 was constitutional due to the fact that it punished a future act and did not punish defendant again for an earlier conviction. State v. Williams, 358 So. 2d 943, 1978 La. LEXIS 5840 (Apr. 10, 1978).

La. Rev. Stat. Ann. § 14:95.1, which prohibited the carrying of concealed weapon, was constitutional and made it clear that a fine was mandatory and an additional, not alternative, penalty to a jail sentence. State v. Booth, 347 So. 2d 241, 1977 La. LEXIS 5187 (June 20, 1977).

Prohibition against the possession of weapons by convicted felons until 10 years after their sentences were served did not contravene the felons’ right to keep and bear arms as guaranteed by La. Const. art. I, § 11. State v. Amos, 343 So. 2d 166, 1977 La. LEXIS 5436 (Feb. 28, 1977).

Penalty provisions enacted in La. Rev. Stat. Ann. § 14:95.1 are intended by the legislature to delimit the permissible punishment for that offense because the statute itself takes into account the fact of defendant’s previous felony conviction and the legislature gives no indication that it wants the multiple-billing procedure to remain available as a vehicle for further enlargement of the penalty. State v. Sanders, 337 So. 2d 1131, 1976 La. LEXIS 4405 (Sept. 13, 1976).

••• Use

•••• General Overview. — Trial court did not abuse its discretion where it denied defendants’ motion for a continuance after the voire dire had started; defendants hired private counsel the night before the trial and the court considered the outstanding careers and competence of appointed counsel as well as retained counsel’s ability to try the case in the context of the constitutional requirement to safeguard defendants’ rights and concluded that neither defendants’ nor the state’s interests would have been served by delaying the trial. State v. Marshall, 843 So. 2d 469, 2003 La. App. LEXIS 726 (Mar. 19, 2003), writ of certiorari denied by La. 2003-1087, 855 So. 2d 760, 2003 La. LEXIS 3038 (La. Oct. 17, 2003), writ of certiorari denied by La. 2003-1101, 855 So. 2d 760, 2003 La. LEXIS 3039 (La. Oct. 17, 2003), writ denied by La. 2003-1280, 872 So. 2d 506, 2004 La. LEXIS 1703 (La. May 14, 2004).

Trial court had not abused its sentencing discretion where it sentenced two defendants convicted, inter alia, of attempted first-degree murder of police officers and attempted manslaughter; the court considered the crimes and defendants’ lengthy violent criminal histories. State v. Marshall, 843 So. 2d 469, 2003 La. App. LEXIS 726 (Mar. 19, 2003), writ of certiorari denied by La. 2003-1087, 855 So. 2d 760, 2003 La. LEXIS 3038 (La. Oct. 17, 2003), writ of certiorari denied by La. 2003-1101, 855 So. 2d 760, 2003 La. LEXIS 3039 (La. Oct. 17, 2003), writ denied by La. 2003-1280, 872 So. 2d 506, 2004 La. LEXIS 1703 (La. May 14, 2004).

• Accusatory Instruments

•• Informations

••• General Overview. — Louisiana jurisprudence holds that the La. Rev. Stat. Ann. § 14:95.1 firearm conviction may not be used to enhance the penalty for a subsequent conviction under the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, if the underlying felony used as an element in the firearm conviction is also used in the same multiple bill. State v. Anderson, 842 So. 2d 1222, 2003 La. App. LEXIS 1040 (Apr. 9, 2003).

Although the bill of information that charged defendant with a violation of La. Rev. Stat. Ann. § 14:95.1 was defective in that it made no mention of the necessary element that defendant’s knife was concealed, the error did not require reversal of defendant’s conviction because defendant was not unduly prejudiced by the error; defendant was adequately apprised of the charge against him. State v. Ordon, 697 So. 2d 1074, 1997 La. App. LEXIS 2006 (July 16, 1997), writ denied by La. 97-2130, 705 So. 2d 1099, 1998 La. LEXIS 106 (La. Jan. 9, 1998).

Where defendant was charged with possessing a firearm after having been convicted of a felony, it was not reversible error for the trial court to allow the State to allege more than one previous conviction of an enumerated felony in the bill of information. State v. Marrero, 363 So. 2d 494, 1978 La. LEXIS 6750 (Oct. 9, 1978).

•• Multiplicity

••• General Overview. — Defendant could be convicted of possession of a firearm by one previously convicted of a felony because La. Rev. Stat. Ann. § 14:95.1 was constitutional due to the fact that it punished a future act and did not punish defendant again for an earlier conviction. State v. Williams, 358 So. 2d 943, 1978 La. LEXIS 5840 (Apr. 10, 1978).

• Double Jeopardy

•• Attachment Jeopardy. — In defendant’s trial for attempted possession of a firearm by a convicted felon, a violation of La. Rev. Stat. §§ 14:95.1 and 14:27, the trial judge improperly declared a mistrial; thus, defendant’s subsequent conviction for the same offense after a retrial violated the prohibition against double jeopardy set forth in La. Const. art. 1, § 15. State v. Stein, 745 So. 2d 698, 1999 La. App. LEXIS 2762 (Oct. 13, 1999).

• Guilty Pleas

•• Alford Pleas. — Concurrent sentences of seven years and seven and one-half years imposed pursuant to guilty plea to simple robbery and attempted possession of firearm by convicted felon, could not have been appealed as excessive where defendant entered Alford plea and, in accepting the guilty plea, the trial court complied with La. Code Crim. Proc. Ann. art. 556.1, and the sentences were within the statutory limits of La. Rev. Stat. Ann. § 14:65, and one-half the statutory limit of La. Rev. Stat. Ann. § 14:95.1, as required by the attempt statute, La. Rev. Stat. Ann. § 14:27. State v. Jefferson, 837 So. 2d 733, 2003 La. App. LEXIS 97 (Jan. 29, 2003), writ of certiorari denied by La. 2003-0933, 857 So. 2d 516, 2003 La. LEXIS 3283 (La. Nov. 7, 2003).

•• Allocution & Colloquy. — Where defendant entered guilty pleas to attempted manslaughter, and possession of a firearm by a convicted felon, and received consecutive sentences, on appeal, the appellate court found nothing in Louisiana law which required the trial court, pursuant to La. Code Crim. Proc. Ann. art. 556.1, to inform defendant of the aggregate maximum possible punishment to which defendant could be exposed, upon pleading to multiple offenses; the trial court’s informing defendant of the minimum and maximum penalties for each charge, was sufficient. State v. Girtley, 856 So. 2d 230, 2003 La. App. LEXIS 2802 (Oct. 7, 2003), writ denied by La. 2003-3111, 869 So. 2d 818, 2004 La. LEXIS 804 (La. Mar. 12, 2004).

• Counsel

•• Effective Assistance

••• Trials. — Because specific intent was not required for illegal possession of a firearm under La. Rev. Stat. Ann. § 14:95.1, a defendant’s intoxicated condition was not an available defense under La. Rev. Stat. Ann. § 14:15, so the defendant’s counsel was not ineffective in failing to raise that defense. State v. Frank, 549 So. 2d 401, 1989 La. App. LEXIS 1536 (Sept. 1, 1989).

• Juries & Jurors

•• Province of Court & Jury

••• General Overview. — Court of appeal erred when it reversed defendant’s conviction for being a felon in possession of a firearm where the court impinged on the fact finder’s discretion and substituted its appreciation of the evidence presented at trial for that of the jury when it concluded that the state had failed to prove defendant’s dominion and control over the gun sufficient to place it in his constructive possession. State v. Johnson, 870 So. 2d 995, 2004 La. LEXIS 1241 (Apr. 14, 2004).

Where critical portions of the defense offered at defendant’s trial for possession of a firearm by a convicted felon were controverted by the state, the state supreme court reversed an appellate court’s decision because the court of appeal could have reached that conclusion only by having overriden the rational credibility choices made by the jurors in returning their verdicts. State v. Dabney, 842 So. 2d 326, 2003 La. LEXIS 1075 (Apr. 9, 2003), remanded by La. App. 2001-1110, 848 So. 2d 784, 2003 La. App. LEXIS 1876 (La.App. 3 Cir. June 25, 2003).

• Trials

•• Continuances. — Trial court did not abuse its discretion where it denied defendants’ motion for a continuance after the voire dire had started; defendants hired private counsel the night before the trial and the court considered the outstanding careers and competence of appointed counsel as well as retained counsel’s ability to try the case in the context of the constitutional requirement to safeguard defendants’ rights and concluded that neither defendants’ nor the state’s interests would have been served by delaying the trial. State v. Marshall, 843 So. 2d 469, 2003 La. App. LEXIS 726 (Mar. 19, 2003), writ of certiorari denied by La. 2003-1087, 855 So. 2d 760, 2003 La. LEXIS 3038 (La. Oct. 17, 2003), writ of certiorari denied by La. 2003-1101, 855 So. 2d 760, 2003 La. LEXIS 3039 (La. Oct. 17, 2003), writ denied by La. 2003-1280, 872 So. 2d 506, 2004 La. LEXIS 1703 (La. May 14, 2004).

•• Judicial Discretion. — Trial court had not abused its sentencing discretion where it sentenced two defendants convicted, inter alia, of attempted first-degree murder of police officers and attempted manslaughter; the court considered the crimes and defendants’ lengthy violent criminal histories. State v. Marshall, 843 So. 2d 469, 2003 La. App. LEXIS 726 (Mar. 19, 2003), writ of certiorari denied by La. 2003-1087, 855 So. 2d 760, 2003 La. LEXIS 3038 (La. Oct. 17, 2003), writ of certiorari denied by La. 2003-1101, 855 So. 2d 760, 2003 La. LEXIS 3039 (La. Oct. 17, 2003), writ denied by La. 2003-1280, 872 So. 2d 506, 2004 La. LEXIS 1703 (La. May 14, 2004).

•• Motions for Acquittal. — Where it was stipulated that a defendant had been convicted of attempted aggravated rape within the 10-year period specified by La. Rev. Stat. Ann. § 14:95.1, and there was no doubt that a revolver was a weapon; and, because the revolver was found on the passenger seat of a car in which the defendant was asleep, the defendant had the revolver in his constructive possession, all of the elements of illegal possession of a firearm under § 14:95.1 were established, and the defendant’s motion for acquittal under La. Code Crim. Proc. Ann. art. 778 was properly denied. State v. Frank, 549 So. 2d 401, 1989 La. App. LEXIS 1536 (Sept. 1, 1989).

•• Motions for Mistrial. — Trial court did not commit error by denying defendant’s motion for mistrial where, in defendant’s trial for possession with intent to distribute cocaine a detective commented that through his investigation he learned that defendant carried weapons, defendant objected to the officer’s testimony and moved for a mistrial; out of the jury’s hearing, defense counsel argued that the mention of the gun constituted prejudicial hearsay, the judge responded that hearsay was not a valid basis for a mistrial motion but the judge nevertheless admonished the jury to disregard the officer’s remark. There was no evidence in the record that the prosecutor deliberately elicited the information about defendant’s reputation for carrying a gun, it appeared his mention of defendant’s reputation for carrying a weapon was intended as an explanation for his actions, moreover, the testimony complained of was not part of a pattern of unresponsive answers, and possession of a weapon was not necessarily a criminal offense. State v. Fisher, 852 So. 2d 1075, 2003 La. App. LEXIS 2218 (July 29, 2003), writ denied by La. 2003-2545, 872 So. 2d 510, 2004 La. LEXIS 1741 (La. May 14, 2004).

In defendant’s trial for attempted possession of a firearm by a convicted felon, a violation of La. Rev. Stat. §§ 14:95.1 and 14:27, no legal defect occurred in the proceedings; thus, the trial judge improperly declared a mistrial based on the criteria set forth in La. Code Crim. Proc. Ann. art. 775. State v. Stein, 745 So. 2d 698, 1999 La. App. LEXIS 2762 (Oct. 13, 1999).

• Witnesses

•• Credibility. — Where critical portions of the defense offered at defendant’s trial for possession of a firearm by a convicted felon were controverted by the state, the state supreme court reversed an appellate court’s decision because the court of appeal could have reached that conclusion only by having overriden the rational credibility choices made by the jurors in returning their verdicts. State v. Dabney, 842 So. 2d 326, 2003 La. LEXIS 1075 (Apr. 9, 2003), remanded by La. App. 2001-1110, 848 So. 2d 784, 2003 La. App. LEXIS 1876 (La.App. 3 Cir. June 25, 2003).

• Defenses

•• Intoxication. — Because specific intent was not required for illegal possession of a firearm under La. Rev. Stat. Ann. § 14:95.1, a defendant’s intoxicated condition was not an available defense under La. Rev. Stat. Ann. § 14:15, so the defendant’s counsel was not ineffective in failing to raise that defense. State v. Frank, 549 So. 2d 401, 1989 La. App. LEXIS 1536 (Sept. 1, 1989).

•• Justification. — Where officers found a gun on defendant’s person as he was crossing a bridge, he was convicted for being a felon in possession of a firearm based on his previous conviction for manslaughter; the jury properly rejected his defense of justification, because he was not in imminent peril of death or great bodily harm at the time of his arrest. State v. Crawford, 873 So. 2d 768, 2004 La. App. LEXIS 1077 (Apr. 27, 2004), writ denied by La. 2004-1744, 901 So. 2d 1083, 2005 La. LEXIS 1516 (La. May 6, 2005).

Defendant was not justified in riding through a residential area on a bicycle with a shotgun and having it test-fired; the fact that he possessed a gun with plans to get rid of it had no bearing on whether he was a convicted felon in possession, and the law did not require that a felon possess a firearm with the intent to use it in an illegal manner. State v. Recard, 704 So. 2d 324, 1997 La. App. LEXIS 2751 (Nov. 26, 1997), writ denied by La. 97-3187, 805 So. 2d 200, 1998 La. LEXIS 1110 (La. May 1, 1998).

Defense of justification for possession of a concealed weapon by a felon was not allowed where the felon had had a fight with another person, armed himself earlier that day, and pulled the gun on the person when he saw him later in the day. State v. Smith, 686 So. 2d 1009, 1996 La. App. LEXIS 3149 (Dec. 27, 1996).

When a felon was in imminent peril of great bodily harm, or reasonably believed that felon or others to be in such danger, the felon could take possession of a weapon for a period no longer than was necessary or apparently necessary to use it in self-defense, or in defense of others; this was not to say that a convicted felon was entitled to own or maintain possession of a weapon, constructive possession or otherwise, for protection, or for any other reason. State v. Blache, 480 So. 2d 304, 1985 La. LEXIS 10084 (Dec. 2, 1985).

•• Self-Defense. — Self-defense can justify the possession of a firearm by a convicted felon in violation of La. Rev. Stat. Ann. § 14:95.1. State v. Lewis, 720 So. 2d 1230, 1998 La. App. LEXIS 3038 (Oct. 28, 1998).

•• Statutes of Limitations. — In defendant’s trial for possession of a firearm by a convicted felon, the State established the absence of the 10-year prescriptive period of La. Rev. Stat. Ann. § 14:95.1(C)(1) where the evidence showed that defendant was sentenced for the predicate conviction only three years before he was found in possession of a firearm. State v. Sims, 734 So. 2d 813, 1999 La. App. LEXIS 1090 (Apr. 1, 1999).

• Scienter

•• General Intent. — General intent is required to commit the crime of being a felon in possession of a firearm. State v. Crawford, 873 So. 2d 768, 2004 La. App. LEXIS 1077 (Apr. 27, 2004), writ denied by La. 2004-1744, 901 So. 2d 1083, 2005 La. LEXIS 1516 (La. May 6, 2005).

Where defendant possessed a firearm, had a previous felony drug conviction within the previous 10 years, and general intent, as inferred from the circumstances and determined by the trier of fact, to commit the offense under §§ 14:95.1, 14:10(2) beyond a reasonable doubt, defendant’s conviction was affirmed. State v. Washington, 705 So. 2d 254, 1997 La. App. LEXIS 2844 (Dec. 10, 1997), writ denied by La. 98-0148, 718 So. 2d 430, 1998 La. LEXIS 1434 (La. May 8, 1998).

•• Knowledge. — Evidence was sufficient for the jury to have found that defendant was in constructive possession of a firearm as a convicted felon and that he had the general intent to possess it where the gun was seen on the rear seat of a car, next to defendant, and defendant, being seated right next to the gun, would have noticed the gun or hit it with his hand. State v. Storks, 836 So. 2d 638, 2002 La. App. LEXIS 4057 (Dec. 30, 2002).

•• Specific Intent. — Because specific intent was not required for illegal possession of a firearm under La. Rev. Stat. Ann. § 14:95.1, a defendant’s intoxicated condition was not an available defense under La. Rev. Stat. Ann. § 14:15, so the defendant’s counsel was not ineffective in failing to raise that defense. State v. Frank, 549 So. 2d 401, 1989 La. App. LEXIS 1536 (Sept. 1, 1989).

• Jury Instructions

•• Requests to Charge. — Defendant’s conviction under La. Rev. Stat. Ann. § 14:95.1, which made it unlawful for a convicted felon to possess a firearm or carry a concealed weapon, was reversed, because he was entitled to have the trial judge give the jury a neutralizing instruction to neutralize any inference the jurors might draw from defendant’s failure to call as a witness at trial the erratic driver of the vehicle in which he was a passenger at the time of his arrest. State v. Haddad, 767 So. 2d 682, 2000 La. LEXIS 507 (Feb. 29, 2000), writ of certiorari denied by 531 U.S. 1070, 121 S. Ct. 757, 148 L. Ed. 2d 660, 2001 U.S. LEXIS 120, 69 U.S.L.W. 3455 (2001).

• Sentencing

•• Appeals

••• General Overview. — Where defendant was convicted of being a felon in possession of a firearm, imposition of the maximum sentence of 15 years was not constitutionally excessive; the record reflected that defendant had previous convictions for aggravated battery and manslaughter. State v. Crawford, 873 So. 2d 768, 2004 La. App. LEXIS 1077 (Apr. 27, 2004), writ denied by La. 2004-1744, 901 So. 2d 1083, 2005 La. LEXIS 1516 (La. May 6, 2005).

Jurisprudence indicated defendant’s concurrent sentences without benefit of probation, parole or suspension were not excessive when defendant was a second felony offender and was on probation at the time he committed the instant offenses, defendant’s seven-year sentence under La. Rev. Stat. Ann. § 14:95(E) for possession of a firearm while in possession of a controlled dangerous substance was in the middle range of possible sentences, and under La. Rev. Stat. Ann. § 14:95.1, defendant received the minimum sentence of 10 years, with the minimum $ 1,000 fine, for possession of a firearm by a convicted felon. State v. Dabney, 848 So. 2d 784, 2003 La. App. LEXIS 1876 (June 25, 2003).

Trial court erred in adjudicating defendant as a quadruple offender based on a conviction for possession of a firearm while having been convicted of possession of cocaine in one case, and the conviction for possession of cocaine itself in a separate prior case; thus, the multiple offender adjudication and sentence were vacated. State v. Davis, 834 So. 2d 1170, 2002 La. App. LEXIS 3910 (Dec. 11, 2002).

Where a sentence for possession of a firearm by a convicted felon was in the statutory range of not less than 3 nor more than 10 years without benefit of probation, parole, or suspension of sentence, and a fine of not less than $ 1,000 nor more than $ 5,000, under La. Rev. Stat. Ann. § 14:95.1(B), the sentence was not so grossly disproportionate to the crime as to shock the sense of justice of a court of appeal of Louisiana, so the sentence was not excessive. State v. Armentor, 649 So. 2d 1187, 1995 La. App. LEXIS 133 (Feb. 1, 1995), writ of certiorari denied by La. 95-0557, 657 So. 2d 1027, 1995 La. LEXIS 1814 (La. June 30, 1995).

•• Corrections, Modifications & Reductions

••• General Overview. — Although the trial court’s failure to impose a mandatory fine pursuant to La Rev. Stat. Ann. § 14:95.1(E) on a defendant convicted of possession with intent to distribute cocaine and possession of a dangerous weapon while in possession of a controlled dangerous substance was an error patent, the appellate court did not correct the error that was favorable to the defendant where the error was not raised on appeal by either the State or the defendant. State v. Thomas, 764 So. 2d 1104, 2000 La. App. LEXIS 1451 (May 17, 2000), writ denied by La. 2000-1734, 794 So. 2d 780, 2001 La. LEXIS 2040 (La. June 22, 2001).

••• Illegal Sentences. — Minor discrepancies in testimony of arresting officers regarding whether defendant wore a jacket or a shirt and the exact point during the contact the officers saw a handgun tucked in defendant’s pants did not affect the validity of defendant’s conviction for possession of a firearm by a convicted felon; sentence was illegal, however, because it did not include a fine as required by La. Rev. Stat. Ann. § 14:95.1(b), and the case was remanded to the trial court for resentencing. State v. Stansberry, 829 So. 2d 472, 2002 La. App. LEXIS 2739 (Sept. 18, 2002).

Defendant’s sentence for possession of a weapon by a convicted felon was illegally lenient under La. Rev. Stat. Ann. § 14:95.1(B), where the trial court sentenced defendant to 12 years at hard labor but did not specify that defendant’s sentence was to be served without the benefit of parole, probation or suspension, and where the trial court did not impose a fine. However, because the State did not seek review of the sentence, the sentence would not be corrected. State v. Curtis, 739 So. 2d 931, 1999 La. App. LEXIS 2235 (July 27, 1999).

Trial court’s failure to impose a fine, as mandated by La. Rev. Stat. Ann. § 14:95.1(B), after defendant was convicted of possession of a firearm by a convicted felon, would not be corrected where the error was in defendant’s favor, and where the State did not appeal the illegally lenient sentence. State v. Sims, 734 So. 2d 813, 1999 La. App. LEXIS 1090 (Apr. 1, 1999).

In the prosecution of defendant for attempted possession of a firearm by a convicted felon in violation of La. Rev. Stat. Ann. § 14:95.1, the trial court’s sentence of defendant was unlawfully lenient under La. Rev. Stat. Ann. § 14:95.1(B) where no fine was imposed, nor was it specified that the sentence was to be served without benefit of probation, parole or suspension of sentence. State v. Jones, 450 So. 2d 692, 1984 La. App. LEXIS 8776 (May 10, 1984), reversed in part by 456 So. 2d 162, 1984 La. LEXIS 9578 (La. 1984).

•• Cruel & Unusual Punishment. — Concurrent sentences of seven years and seven and one-half years imposed pursuant to guilty plea to simple robbery and attempted possession of firearm by convicted felon, could not have been appealed as excessive where defendant entered Alford plea and, in accepting the guilty plea, the trial court complied with La. Code Crim. Proc. Ann. art. 556.1, and the sentences were within the statutory limits of La. Rev. Stat. Ann. § 14:65, and one-half the statutory limit of La. Rev. Stat. Ann. § 14:95.1, as required by the attempt statute, La. Rev. Stat. Ann. § 14:27. State v. Jefferson, 837 So. 2d 733, 2003 La. App. LEXIS 97 (Jan. 29, 2003), writ of certiorari denied by La. 2003-0933, 857 So. 2d 516, 2003 La. LEXIS 3283 (La. Nov. 7, 2003).

Trial court did not abuse its discretion in sentencing defendant to 12 years’ imprisonment for his conviction for possession of a firearm by a convicted felon; there was no evidence presented to support defendant’s contention that the sentence, which was within the legal limits, was excessive or disproportionate to the offense charged. State v. Hawkins, 743 So. 2d 892, 1999 La. App. LEXIS 2950 (Oct. 27, 1999).

Where a sentence for possession of a firearm by a convicted felon was in the statutory range of not less than 3 nor more than 10 years without benefit of probation, parole, or suspension of sentence, and a fine of not less than $ 1,000 nor more than $ 5,000, under La. Rev. Stat. Ann. § 14:95.1(B), the sentence was not so grossly disproportionate to the crime as to shock the sense of justice of a court of appeal of Louisiana, so the sentence was not excessive. State v. Armentor, 649 So. 2d 1187, 1995 La. App. LEXIS 133 (Feb. 1, 1995), writ of certiorari denied by La. 95-0557, 657 So. 2d 1027, 1995 La. LEXIS 1814 (La. June 30, 1995).

The sentence imposed on defendant for the offense of possession of a firearm by a convicted felon under La. Rev. Stat. Ann. § 14:95.1, five years at hard labor, was not unconstitutionally excessive; the sentence fell within the statutory range and the judge stated for the record the considerations taken into account and the factual basis for the sentence imposed as required by La. Code Crim. Proc. Ann. art. 894.1. State v. Moore, 642 So. 2d 679, 1994 La. App. LEXIS 2291 (Aug. 17, 1994).

In light of the threat the defendant posed to society, his sentence of seven years at hard labor for illegal possession of a firearm was not excessive punishment prohibited by La. Const. art. I, § 20; and, given that determination, it was unnecessary for the Court of Appeal of Louisiana to remand for resentencing due to the inadequacy of the record as to whether the trial judge considered mitigating circumstances as required by La. Code Crim. Proc. Ann. art. 894.1. State v. Frank, 549 So. 2d 401, 1989 La. App. LEXIS 1536 (Sept. 1, 1989).

•• Fines. — Where defendant pleaded guilty to being a felon in possession of a weapon in violation of La. Rev. Stat. Ann. § 14:95.1, the trial court erred by failing to impose of a fine of not less than $ 1000 nor more than $ 5000; hence, on defendant’s appeal raising another issue, the court held that such error patent required remand for the imposition of the mandatory fine. State v. Brown, 895 So. 2d 542, 2004 La. App. LEXIS 1119 (Apr. 14, 2004).

Although the trial court’s failure to impose a mandatory fine pursuant to La Rev. Stat. Ann. § 14:95.1(E) on a defendant convicted of possession with intent to distribute cocaine and possession of a dangerous weapon while in possession of a controlled dangerous substance was an error patent, the appellate court did not correct the error that was favorable to the defendant where the error was not raised on appeal by either the State or the defendant. State v. Thomas, 764 So. 2d 1104, 2000 La. App. LEXIS 1451 (May 17, 2000), writ denied by La. 2000-1734, 794 So. 2d 780, 2001 La. LEXIS 2040 (La. June 22, 2001).

District court’s failure to impose a mandatory fine upon a defendant convicted of being a convicted felon in possession of a firearm, based on two prior convictions, was an error patent on the record. State v. Rowel, 732 So. 2d 123, 1999 La. App. LEXIS 1125 (Mar. 31, 1999).

Trial court’s failure to impose a mandatory fine under La. Rev. Stat. Ann. § 14:95.1, did not present a non frivolous ground for appeal because the state did not object to the failure at trial or seek review of the sentence on appeal. State v. Bradford, 676 So. 2d 1108, 1996 La. App. LEXIS 1393 (June 25, 1996).

Trial court could not waive a fine mandated by La. Rev. Stat. Ann. § 14:95.1, even though the criminal defendant was indigent. State v. McGee, 663 So. 2d 495, 1995 La. App. LEXIS 2614 (Oct. 18, 1995).

Sentence imposed by the trial court was legal, even though imposed upon an indigent defendant, where the trial court imposed the mandatory minimum fine upon the defendant and did not impose additional jail time in default of payment. State v. Reed, 598 So. 2d 1276, 1992 La. App. LEXIS 1261 (Apr. 30, 1992).

Where defendant was convicted of being a felon in possession of a firearm, in violation of La. Rev. Stat. Ann. § 14:95.1, the trial court did not err in sentencing defendant to six years’ imprisonment and $ 1,000 in fines or an additional year in default even though defendant was an indigent because the jail time, fine and additional one year for failure to pay the fine were less than the statutory maximum allowed. State v. Williams, 480 So. 2d 432, 1985 La. App. LEXIS 10337 (Dec. 11, 1985), affirmed by, amended in part by 484 So. 2d 662, 1986 La. LEXIS 6005 (La. 1986).

•• Guidelines

••• General Overview. — Where defendant pleaded guilty to being a felon in possession of a weapon in violation of La. Rev. Stat. Ann. § 14:95.1, the trial court erred by failing to designate that defendant’s sentence was imposed without benefit of parole, probation, or suspension of sentence; however, the sentence was deemed to have been imposed with such restrictions of benefits, even in the absence of the trial court’s failure to delineate them. State v. Brown, 895 So. 2d 542, 2004 La. App. LEXIS 1119 (Apr. 14, 2004).

Where defendant pleaded guilty to being a felon in possession of a weapon in violation of La. Rev. Stat. Ann. § 14:95.1, the trial court erred by failing to impose of a fine of not less than $ 1000 nor more than $ 5000; hence, on defendant’s appeal raising another issue, the court held that such error patent required remand for the imposition of the mandatory fine. State v. Brown, 895 So. 2d 542, 2004 La. App. LEXIS 1119 (Apr. 14, 2004).

Five-year sentence for attempt to commit possession of firearm by a convicted felon in violation of La. Rev. Stat. Ann. § 14:95.1 was not excessive; the trial court adequately complied with La. Code Crim. Proc. Ann. art. 894.1 by adverting to the circumstances of the conviction, including the extenuating circumstance that the offense involved firing a gun into the air on New Year’s Eve, and by referring to defendant’s prior offense and to his social, educational, and employment history. State v. Bryant, 754 So. 2d 387, 2000 La. App. LEXIS 309 (Mar. 1, 2000).

Defendant’s sentence of eight years at hard labor under La. Rev. Stat. Ann. § 14:95.1 for committing the offense of possession of a firearm by a convicted felon was not excessive in light of defendant’s senselessly violent act of firing a gun into an occupied home and his 30-year criminal record. State v. Thomas, 662 So. 2d 798, 1995 La. App. LEXIS 2723 (Nov. 1, 1995).

The sentence imposed on defendant for the offense of possession of a firearm by a convicted felon under La. Rev. Stat. Ann. § 14:95.1, five years at hard labor, was not unconstitutionally excessive; the sentence fell within the statutory range and the judge stated for the record the considerations taken into account and the factual basis for the sentence imposed as required by La. Code Crim. Proc. Ann. art. 894.1. State v. Moore, 642 So. 2d 679, 1994 La. App. LEXIS 2291 (Aug. 17, 1994).

In light of the threat the defendant posed to society, his sentence of seven years at hard labor for illegal possession of a firearm was not excessive punishment prohibited by La. Const. art. I, § 20; and, given that determination, it was unnecessary for the Court of Appeal of Louisiana to remand for resentencing due to the inadequacy of the record as to whether the trial judge considered mitigating circumstances as required by La. Code Crim. Proc. Ann. art. 894.1. State v. Frank, 549 So. 2d 401, 1989 La. App. LEXIS 1536 (Sept. 1, 1989).

••• Adjustments & Enhancements

•••• Criminal History

••••• General Overview. — Trial judge properly found defendant to be a multiple offender based on two previous convictions for violations of La. Rev. Stat. Ann. § 14:95.1, which prohibited previously convicted felons from possessing a firearm, because the statute did not impose a greater penalty for a crime which had already been committed, rather the statute prohibited specified future conduct. State v. Davis, 499 So. 2d 1311, 1986 La. App. LEXIS 8573 (Dec. 9, 1986).

••••• Prior Felonies. — Defendant’s drug conviction and habitual offender sentence were both proper, where the record classified him as a violent offender because one of his predicate convictions was possession of a firearm by a convicted felon; thus, his punishment was not excessive. State v. Packnett, 873 So. 2d 789, 2004 La. App. LEXIS 1076 (Apr. 27, 2004), writ denied by La. 2004-2559, 904 So. 2d 736, 2005 La. LEXIS 2175 (La. June 24, 2005).

Where defendant was convicted of being a felon in possession of a firearm, imposition of the maximum sentence of 15 years was not constitutionally excessive; the record reflected that defendant had previous convictions for aggravated battery and manslaughter. State v. Crawford, 873 So. 2d 768, 2004 La. App. LEXIS 1077 (Apr. 27, 2004), writ denied by La. 2004-1744, 901 So. 2d 1083, 2005 La. LEXIS 1516 (La. May 6, 2005).

First element of the crime was met when the parties stipulated that defendant had a prior enumerated felony conviction for unauthorized entry of an inhabited dwelling, and that conviction fell within the 10-year statutory limitation; the second and third elements were satisfied through the testimony of the victim who was shot, and although the victim was the sole witness to testify that defendant had a gun, and even though the victim did not observe defendant “fire” the gun, the victim’s testimony, while containing minor inconsistencies, was sufficient to support defendant’s conviction. State v. Brooks, 858 So. 2d 74, 2003 La. App. LEXIS 2478 (Sept. 16, 2003), writ denied by La. 2005-0200, 916 So. 2d 1044, 2005 La. LEXIS 2618 (La. Dec. 9, 2005).

The state can prove possession of a firearm by a convicted felon by either actual or constructive possession where constructive possession of a firearm is demonstrated when the state shows the firearm was subject to defendant’s dominion and control, even if it is only temporary in nature and the control is shared. State v. Anderson, 842 So. 2d 1222, 2003 La. App. LEXIS 1040 (Apr. 9, 2003).

Trial court erred in adjudicating defendant as a quadruple offender based on a conviction for possession of a firearm while having been convicted of possession of cocaine in one case, and the conviction for possession of cocaine itself in a separate prior case; thus, the multiple offender adjudication and sentence were vacated. State v. Davis, 834 So. 2d 1170, 2002 La. App. LEXIS 3910 (Dec. 11, 2002).

Defendant’s enhanced sentence for distribution of cocaine was vacated and the case was remanded for resentencing because the use of both a La. Rev. Stat. Ann. § 14:95.1 conviction, carrying of a firearm by a convicted felon, and an underlying felony used as an element of the firearm conviction to enhance under La. Rev. Stat. Ann. § 15:529.1 constituted double enhancement. State v. Harrison, 743 So. 2d 883, 1999 La. App. LEXIS 2941 (Oct. 27, 1999), writ denied by La. 99-3352, 765 So. 2d 327, 2000 La. LEXIS 1918 (La. June 30, 2000).

The State cannot support a habitual offender bill of information under La. Rev. Stat. Ann. § 15:529.1 against a person who is convicted under the firearm statute by using the same felony conviction that supported a La. Rev. Stat. Ann. § 14:95.1 offense in the bill of information. State v. President, 715 So. 2d 745, 1998 La. App. LEXIS 1734 (July 20, 1998), writ denied by La. 98-2115, 729 So. 2d 590, 1998 La. LEXIS 3941 (La. Dec. 11, 1998), writ denied by La. 2001-1441, 798 So. 2d 114, 2001 La. LEXIS 2567 (La. Sept. 28, 2001), writ denied by La. 2001-0089, 798 So. 2d 109, 2001 La. LEXIS 2573 (La. Sept. 28, 2001).

Ten-year cleansing period provided in La. Rev. Stat. Ann. § 14:95.1(C)(1) was interrupted by any felony, not only the enumerated felonies of La. Rev. Stat. Ann. § 14:95.1(A). State v. Batiste, 701 So. 2d 729, 1997 La. App. LEXIS 2442 (Oct. 22, 1997), writ denied by La. 98-3094, 740 So. 2d 648, 1999 La. LEXIS 1236 (La. Apr. 23, 1999).

Conviction for being a felon in possession of a firearm in violation of La. Rev. Stat. Ann. § 14:95.1 was reversed where the predicate felony charged in the information was a charge of cocaine possession to which defendant had pled guilty and for which he had been placed on probation pursuant to former La. Rev. Stat. Ann. § 40:983, because the inchoate and undetermined nature of the adjudication for cocaine possession did not attain the status necessary for use as a predicate conviction under La. Rev. Stat. Ann. § 14:95.1. State v. Scott, 677 So. 2d 156, 1996 La. App. LEXIS 1418 (June 28, 1996).

After the defendant had been convicted of possession of a firearm by a convicted felon, he was not additionally subject to an enhanced penalty under La. Rev. Stat. Ann. § 15:529.1 for conviction as a prior felon, because the underlying conviction could not be enlarged by prior felon status. State v. Griffin, 525 So. 2d 705, 1988 La. App. LEXIS 1227 (May 17, 1988).

Defendant’s sentence for possession of pentazocine with intent to distribute could not be enhanced using both a conviction for being a convicted felon in possession of a firearm and the underlying felony of armed robbery that was used as an element of the firearm conviction. State v. Hymes, 513 So. 2d 371, 1987 La. App. LEXIS 10056 (Sept. 15, 1987).

Circumstantial evidence of a prior conviction which might have been sufficient for purposes of enhancement of sentence was not sufficient for conviction of a defendant for being a felon in possession of a firearm. State v. Brown, 504 So. 2d 639, 1987 La. App. LEXIS 8878 (Mar. 16, 1987), writ of certiorari denied by 507 So. 2d 224, 1987 La. LEXIS 9344 (La. 1987).

Under La. Rev. Stat. Ann. § 14:95.1 it is unlawful for any person who has been convicted of designated felonies or any crime defined as an attempt to commit such an offense under the laws of this state, or who has been convicted under the laws of any other state or of the United States or of any foreign government or country of a crime which if committed in this state, would be one of the above enumerated crimes, to possess a firearm or carry a concealed weapon. State v. Brown, 452 So. 2d 326, 1984 La. App. LEXIS 9022 (June 6, 1984).

Defendant was improperly sentenced as a multiple offender under La. Rev. Stat. Ann. § 40:966 because the statute he was convicted under, La. Rev. Stat. Ann. § 15:529.1, contained penalty provisions that limited the permissible punishment for the offense. State v. Firmin, 354 So. 2d 1355, 1978 La. LEXIS 5691 (Feb. 10, 1978), overruled in part by State v. Baker, 970 So. 2d 948, 2007 La. LEXIS 2325 (La. 2007).

Quashing an indictment under the multiple offender statute, La. Rev. Stat. Ann. § 15:529.1, was proper because the penalty provisions enacted in La. Rev. Stat. Ann. § 14:95.1 were intended by the legislature to limit the permissible punishment for the offense of felon in possession of a concealed weapon, in that the statute itself took into account the fact of defendant’s previous felony conviction and the legislature gave no indication that it wanted the multiple-billing procedure to remain available as a vehicle for further enlargement of the penalty. State v. Sanders, 337 So. 2d 1131, 1976 La. LEXIS 4405 (Sept. 13, 1976).

Penalty provisions enacted in La. Rev. Stat. Ann. § 14:95.1 are intended by the legislature to delimit the permissible punishment for that offense because the statute itself takes into account the fact of defendant’s previous felony conviction and the legislature gives no indication that it wants the multiple-billing procedure to remain available as a vehicle for further enlargement of the penalty. State v. Sanders, 337 So. 2d 1131, 1976 La. LEXIS 4405 (Sept. 13, 1976).

••••• Three Strikes. — Louisiana jurisprudence holds that the La. Rev. Stat. Ann. § 14:95.1 firearm conviction may not be used to enhance the penalty for a subsequent conviction under the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, if the underlying felony used as an element in the firearm conviction is also used in the same multiple bill. State v. Anderson, 842 So. 2d 1222, 2003 La. App. LEXIS 1040 (Apr. 9, 2003).

•• Imposition

••• Factors. — Trial court had not abused its sentencing discretion where it sentenced two defendants convicted, inter alia, of attempted first-degree murder of police officers and attempted manslaughter; the court considered the crimes and defendants’ lengthy violent criminal histories. State v. Marshall, 843 So. 2d 469, 2003 La. App. LEXIS 726 (Mar. 19, 2003), writ of certiorari denied by La. 2003-1087, 855 So. 2d 760, 2003 La. LEXIS 3038 (La. Oct. 17, 2003), writ of certiorari denied by La. 2003-1101, 855 So. 2d 760, 2003 La. LEXIS 3039 (La. Oct. 17, 2003), writ denied by La. 2003-1280, 872 So. 2d 506, 2004 La. LEXIS 1703 (La. May 14, 2004).

A defendant was not entitled to prevail on his motion to compel documents committing him to the custody of the department of corrections where the judgment of final conviction entered in the case was sufficient to so commit him. Colquitt v. Claiborne Parish Det. Ctr., 795 So. 2d 1284, 2001 La. App. LEXIS 2177 (Oct. 12, 2001), writ denied by La. 2001-3006, 824 So. 2d 1178, 2002 La. LEXIS 2634 (La. Sept. 13, 2002).

Court did not abuse its discretion in sentencing defendant to 15 years of hard labor without benefit of parole, probation, or suspension of sentence after defendant was convicted of possession of a firearm by a convicted felon because the court adequately considered the factors set forth in La. Code Crim. Proc. Ann. art. 894.1; sentence was tailored to both offender and offense. State v. Abram, 743 So. 2d 895, 1999 La. App. LEXIS 2942 (Oct. 27, 1999), writ denied by La. 2000-0121, 769 So. 2d 549, 2000 La. LEXIS 2453 (La. Sept. 29, 2000).

La. Rev. Stat. Ann. § 14:27(D)(3) required the trial court to impose a sentence without benefit suspension because the substantive statute, La. Rev. Stat. Ann. § 14:95.1, prohibited the imposition of a suspended sentence. State v. Mark, 732 So. 2d 110, 1999 La. App. LEXIS 754 (Mar. 24, 1999).

•• Proportionality. — Trial court did not abuse its discretion in sentencing defendant to 12 years’ imprisonment for his conviction for possession of a firearm by a convicted felon; there was no evidence presented to support defendant’s contention that the sentence, which was within the legal limits, was excessive or disproportionate to the offense charged. State v. Hawkins, 743 So. 2d 892, 1999 La. App. LEXIS 2950 (Oct. 27, 1999).

•• Ranges. — Defendant’s 15-year sentence for possession of a firearm by a convicted felon, in violation of La. Rev. Stat. Ann. § 14:95.1, the maximum punishment allowed, was not unconstitutionally excessive given the significant injuries inflicted upon the shooting victim, and the fact that defendant put the safety of many people in jeopardy by firing a weapon in front of a bar; the fact defendant was offered, but rejected, a six-year sentence prior to trial as part of a plea agreement, was not a factor for consideration at sentencing. State v. Brooks, 858 So. 2d 74, 2003 La. App. LEXIS 2478 (Sept. 16, 2003), writ denied by La. 2005-0200, 916 So. 2d 1044, 2005 La. LEXIS 2618 (La. Dec. 9, 2005).

Defendant’s sentence of eight years at hard labor for possession of a firearm by a convicted felon was not excessive considering that he did not respond affirmatively to probationary treatment and that his character and attitude indicated that he was likely to commit other crimes. State v. Vailes, 564 So. 2d 778, 1990 La. App. LEXIS 1615 (June 20, 1990).

Defendant’s conviction for possession of a firearm by a felon was supported by sufficient evidence where the State proved constructive possession by defendant of a gun which was found in a dresser drawer of a room that he was living in; the fine and term of imprisonment imposed were mandatory and where the alternative additional term of imprisonment for failure to pay the fine did not exceed the statutory maximum range of imprisonment, pursuant to La. Rev. Stat. Ann. § 14:95.1, it was proper. State v. Pinkney, 485 So. 2d 1014, 1986 La. App. LEXIS 6352 (Mar. 12, 1986), affirmed by, amended by 488 So. 2d 682, 1986 La. LEXIS 6562 (La. 1986).

• Postconviction Proceedings

•• Expungement. — La. R.S. 14:95.1, which criminalizes a defendant’s conduct, and La. R.S. 15:572, which directs the Department of Corrections to inform a pardonee of his pardon and that his citizenship has been restored, are not in conflict. State v. West, 754 So. 2d 408, 2000 La. App. LEXIS 296 (Mar. 1, 2000).

• Appeals

•• Frivolous Appeals. — Trial court’s failure to impose a mandatory fine under La. Rev. Stat. Ann. § 14:95.1, did not present a non frivolous ground for appeal because the state did not object to the failure at trial or seek review of the sentence on appeal. State v. Bradford, 676 So. 2d 1108, 1996 La. App. LEXIS 1393 (June 25, 1996).

•• Reversible Errors

••• General Overview. — Although the bill of information that charged defendant with a violation of La. Rev. Stat. Ann. § 14:95.1 was defective in that it made no mention of the necessary element that defendant’s knife was concealed, the error did not require reversal of defendant’s conviction because defendant was not unduly prejudiced by the error; defendant was adequately apprised of the charge against him. State v. Ordon, 697 So. 2d 1074, 1997 La. App. LEXIS 2006 (July 16, 1997), writ denied by La. 97-2130, 705 So. 2d 1099, 1998 La. LEXIS 106 (La. Jan. 9, 1998).

•• Standards of Review

••• Plain Error

•••• General Overview. — Although the trial court’s failure to impose a mandatory fine pursuant to La Rev. Stat. Ann. § 14:95.1(E) on a defendant convicted of possession with intent to distribute cocaine and possession of a dangerous weapon while in possession of a controlled dangerous substance was an error patent, the appellate court did not correct the error that was favorable to the defendant where the error was not raised on appeal by either the State or the defendant. State v. Thomas, 764 So. 2d 1104, 2000 La. App. LEXIS 1451 (May 17, 2000), writ denied by La. 2000-1734, 794 So. 2d 780, 2001 La. LEXIS 2040 (La. June 22, 2001).

District court’s failure to impose a mandatory fine upon a defendant convicted of being a convicted felon in possession of a firearm, based on two prior convictions, was an error patent on the record. State v. Rowel, 732 So. 2d 123, 1999 La. App. LEXIS 1125 (Mar. 31, 1999).

••• Substantial Evidence

•••• General Overview. — First element of the crime was met when the parties stipulated that defendant had a prior enumerated felony conviction for unauthorized entry of an inhabited dwelling, and that conviction fell within the 10-year statutory limitation; the second and third elements were satisfied through the testimony of the victim who was shot, and although the victim was the sole witness to testify that defendant had a gun, and even though the victim did not observe defendant “fire” the gun, the victim’s testimony, while containing minor inconsistencies, was sufficient to support defendant’s conviction. State v. Brooks, 858 So. 2d 74, 2003 La. App. LEXIS 2478 (Sept. 16, 2003), writ denied by La. 2005-0200, 916 So. 2d 1044, 2005 La. LEXIS 2618 (La. Dec. 9, 2005).

There was sufficient evidence to support defendant’s conviction for possession of a firearm by a convicted felon where an eyewitness testified that defendant’s gunshot wound was self-inflicted, and the physical evidence did not support defendant’s claim that someone else shot him. State v. Woodruff, 780 So. 2d 598, 2001 La. App. LEXIS 334 (Feb. 28, 2001).

There was sufficient evidence under La. Code Crim. Proc. Ann. art. 821 to convict defendant of possession of a firearm by a convicted felon, a violation of La. Rev. Stat. Ann. art. 14:95.1. Defendant’s identity as a felon was established through the testimony of the prosecutor who represented the State when he pled guilty to first degree robbery, and through fingerprint evidence that compared prints that were taken in court with those that were in police records of the prior conviction. State v. Morris, 770 So. 2d 908, 2000 La. App. LEXIS 2923 (Nov. 3, 2000), writ denied by La. 2000-3293, 799 So. 2d 496, 2001 La. LEXIS 3996 (La. Oct. 12, 2001), writ of certiorari denied by 535 U.S. 934, 122 S. Ct. 1311, 152 L. Ed. 2d 220, 2002 U.S. LEXIS 1637, 70 U.S.L.W. 3577 (2002).

Sufficient evidence existed to support defendant’s conviction for possession of a firearm by a convicted felon; although there were some inconsistencies in the witnesses’ testimony concerning the circumstances surrounding the offense, the inconsistencies were not so material as to justify a reversal of defendant’s conviction. State v. Hawkins, 743 So. 2d 892, 1999 La. App. LEXIS 2950 (Oct. 27, 1999).

Defendant’s contention that he was mistaken as to the length of the statutory cleansing period was no defense to the offense of possession of a firearm by a convicted felon; further, where the defendant admitted both possession of the gun and an awareness that such conduct was outlawed, and where the defendant’s admission that the gun was being carried in the defendant’s pants pocket sufficiently reflected the requisite general intent, the evidence was sufficient to sustain a conviction. State v. Morvan, 725 So. 2d 515, 1998 La. App. LEXIS 3515 (Dec. 9, 1998), writ denied by La. 99-0186, 743 So. 2d 659, 1999 La. LEXIS 1583 (La. May 28, 1999).

Each of the two defendants’ convictions and sentences for a felon in possession of a firearm were properly reversed because there was insufficient evidence at trial to support a guilty verdict against each defendant. State v. Lamothe, 715 So. 2d 708, 1998 La. App. LEXIS 1687 (June 30, 1998), remanded by La. 98-2056, 722 So. 2d 987, 1998 La. LEXIS 3630 (La. Nov. 25, 1998).

Sufficient evidence existed to support a defendant’s convictions of two counts of possession of a firearm by a convicted felon notwithstanding that the State did not produce the weapon that was possessed; the testimony of eyewitnesses was sufficient to support the convictions. State v. Hawkins, 702 So. 2d 1121, 1997 La. App. LEXIS 2641 (Oct. 29, 1997), writ denied by La. 97-2976, 717 So. 2d 230, 1998 La. LEXIS 1499 (La. Apr. 3, 1998).

EVIDENCE

• Demonstrative Evidence

•• Admissibility. — In defendant’s trial for possession of a firearm by a convicted felon, weapons parts and ammunition seized from defendant’s residence were properly admitted even though the bill of information failed to charge him with possessing those items; the items were properly introduced to rebut defendant’s assertion that he had no knowledge of the presence of the firearms in his house. State v. Vailes, 564 So. 2d 778, 1990 La. App. LEXIS 1615 (June 20, 1990).

• Judicial Notice. — In a trial for possession of a firearm by a convicted felon, evidence from the clerk of court that defendant was the same person who had been convicted earlier was sufficient evidence of defendant’s earlier conviction. The trial court could take judicial notice of the clerk’s identification of the dates of the prior crimes in a prior proceeding in the same case. State v. Augillard, 371 So. 2d 798, 1979 La. LEXIS 6416 (May 21, 1979).

• Procedural Considerations

•• Circumstantial & Direct Evidence. — Where defendant possessed a firearm, had a previous felony drug conviction within the previous 10 years, and general intent, as inferred from the circumstances and determined by the trier of fact, to commit the offense under §§ 14:95.1, 14:10(2) beyond a reasonable doubt, defendant’s conviction was affirmed. State v. Washington, 705 So. 2d 254, 1997 La. App. LEXIS 2844 (Dec. 10, 1997), writ denied by La. 98-0148, 718 So. 2d 430, 1998 La. LEXIS 1434 (La. May 8, 1998).

•• Weight & Sufficiency. — Where officers found a gun on defendant’s person as he was crossing a bridge, he was convicted for being a felon in possession of a firearm based on his previous conviction for manslaughter; the jury properly rejected his defense of justification, because he was not in imminent peril of death or great bodily harm at the time of his arrest. State v. Crawford, 873 So. 2d 768, 2004 La. App. LEXIS 1077 (Apr. 27, 2004), writ denied by La. 2004-1744, 901 So. 2d 1083, 2005 La. LEXIS 1516 (La. May 6, 2005).

Court of appeal erred when it reversed defendant’s conviction for being a felon in possession of a firearm where the court impinged on the fact finder’s discretion and substituted its appreciation of the evidence presented at trial for that of the jury when it concluded that the state had failed to prove defendant’s dominion and control over the gun sufficient to place it in his constructive possession. State v. Johnson, 870 So. 2d 995, 2004 La. LEXIS 1241 (Apr. 14, 2004).

Evidence was sufficient to show that defendant was a convicted felon within the ambit of the present offense where identification evidence along with the documentary evidence was sufficient to prove the prior felony conviction element and that the 10-year cleansing period had not elapsed and defendant’s statements both to the police and in his voluntary complaint against a witness constituted admissions that he possessed a gun. State v. Blackson, 865 So. 2d 272, 2004 La. App. LEXIS 64 (Jan. 28, 2004).

Where defendant stipulated that he was convicted of the charge of illegal use of a weapon in 1997, and the State presented two witnesses who testified that they saw the defendant in actual possession of a 20-gauge shotgun in the parking lot of a store, defendant’s conviction of felon in possession of a firearm in violation of La. Rev. Stat. Ann. § 14:95.1 was affirmed because the evidence was sufficient to show that defendant was a felon in actual possession of a shotgun and that he had the general intent to possess the shotgun. State v. Simton, 847 So. 2d 63, 2003 La. App. LEXIS 1414 (May 14, 2003).

The state can prove possession of a firearm by a convicted felon by either actual or constructive possession where constructive possession of a firearm is demonstrated when the state shows the firearm was subject to defendant’s dominion and control, even if it is only temporary in nature and the control is shared. State v. Anderson, 842 So. 2d 1222, 2003 La. App. LEXIS 1040 (Apr. 9, 2003).

Evidence was sufficient to show defendant lived at a house where drugs and gun were found where the testimony of the defense witnesses regarding defendant’s nonresident status for the house was contradicted by the presence of numerous personal effects suggesting defendant’s residency in the home; additionally, a police officer’s testimony revealed that his search of the residence was prompted by information from a confidential informant who identified defendant’s dealings with PCP and marijuana and his possession of the.380 handgun. State v. Anderson, 842 So. 2d 1222, 2003 La. App. LEXIS 1040 (Apr. 9, 2003).

Defendant admitted to a prior conviction for simple burglary and the officer stated that defendant dropped a gun during the foot pursuit; despite defendant’s testimony to the contrary, the officer’s testimony was accepted by the jury and was sufficient to convict defendant of possession of a firearm by a convicted felon pursuant to La. Rev. Stat. Ann. § 14:95.1. State v. Felder, 823 So. 2d 1107, 2002 La. App. LEXIS 2584 (Aug. 14, 2002).

Officer found a shotgun in the area where defendant was standing that matched the description of the stick-like object the officer had seen and defendant admitted that defendant received the gun from some juveniles in the neighborhood; thus, the evidence supported a verdict for possession of a firearm by a convicted felon and the responsive verdict rendered by the jury for attempted possession of a firearm by a convicted felon had to be upheld. State v. Daggs, 823 So. 2d 1093, 2002 La. App. LEXIS 2588 (Aug. 14, 2002).

Evidence that defendant had been previously convicted of aggravated battery and that a gun was found in his truck after he jumped out of the truck and ran from police was sufficient to support defendant’s conviction for possession of a firearm by a person convicted of certain felonies. State v. Jones, 799 So. 2d 772, 2001 La. App. LEXIS 2431 (Oct. 31, 2001), writ denied by La. 2002-3310, 831 So. 2d 975, 2002 La. LEXIS 3645 (La. Dec. 13, 2002).

Sufficient evidence existed to support defendant’s conviction for possession of a firearm by a convicted felon; although there were some inconsistencies in the witnesses’ testimony concerning the circumstances surrounding the offense, the inconsistencies were not so material as to justify a reversal of defendant’s conviction. State v. Hawkins, 743 So. 2d 892, 1999 La. App. LEXIS 2950 (Oct. 27, 1999).

Evidence was sufficient to support a conviction under La. Rev. Stat. Ann. § 14:95.1 for being a felon in possession of a gun where the gun was found on the passenger side floorboard of a car defendant was driving. State v. Webber, 742 So. 2d 952, 1999 La. App. LEXIS 2236 (July 27, 1999).

Defendant’s contention that he was mistaken as to the length of the statutory cleansing period was no defense to the offense of possession of a firearm by a convicted felon; further, where the defendant admitted both possession of the gun and an awareness that such conduct was outlawed, and where the defendant’s admission that the gun was being carried in the defendant’s pants pocket sufficiently reflected the requisite general intent, the evidence was sufficient to sustain a conviction. State v. Morvan, 725 So. 2d 515, 1998 La. App. LEXIS 3515 (Dec. 9, 1998), writ denied by La. 99-0186, 743 So. 2d 659, 1999 La. LEXIS 1583 (La. May 28, 1999).

Defendant’s conviction for possession of a firearm by a convicted felon in violation of La. Rev. Stat. Ann. § 14:95.1 was affirmed because there was direct and circumstantial evidence sufficient to support every essential element of the offense and to exclude any reasonable hypothesis of innocence where defendant was stopped driving a stolen vehicle after a police chase and stolen weapons were found in the vehicle and defendant had previously been convicted of burglary and had outstanding warrants for similar offenses. State v. Ball, 733 So. 2d 1, 1998 La. App. LEXIS 3504 (Dec. 9, 1998), affirmed by La. 99-0428, 756 So. 2d 275, 1999 La. LEXIS 3247 (La. Nov. 30, 1999).

Sufficient evidence existed to support a defendant’s convictions of two counts of possession of a firearm by a convicted felon notwithstanding that the State did not produce the weapon that was possessed; the testimony of eyewitnesses was sufficient to support the convictions. State v. Hawkins, 702 So. 2d 1121, 1997 La. App. LEXIS 2641 (Oct. 29, 1997), writ denied by La. 97-2976, 717 So. 2d 230, 1998 La. LEXIS 1499 (La. Apr. 3, 1998).

Evidence sufficiently established that defendant had been previously convicted of one of the felonies enumerated in La. Rev. Stat. Ann. § 14:95.1 where a fingerprint expert obtained inked impressions of defendant’s fingerprints at trial and testified that the prints matched those in prison record. State v. Thomas, 662 So. 2d 798, 1995 La. App. LEXIS 2723 (Nov. 1, 1995).

Where deputy sheriffs testified that they found ammunition in a defendant’s pocket and they found a pistol matching the ammunition in a truck where the defendant had been sitting as a passenger, the evidence was sufficient, if believed by a jury, to establish the second element of the crime of possession of a firearm by a convicted felon under La. Rev. Stat. Ann. § 14:95.1. State v. Armentor, 649 So. 2d 1187, 1995 La. App. LEXIS 133 (Feb. 1, 1995), writ of certiorari denied by La. 95-0557, 657 So. 2d 1027, 1995 La. LEXIS 1814 (La. June 30, 1995).

Where it was stipulated that a defendant had been convicted of attempted aggravated rape within the 10-year period specified by La. Rev. Stat. Ann. § 14:95.1, and there was no doubt that a revolver was a weapon; and, because the revolver was found on the passenger seat of a car in which the defendant was asleep, the defendant had the revolver in his constructive possession, all of the elements of illegal possession of a firearm under § 14:95.1 were established, and the defendant’s motion for acquittal under La. Code Crim. Proc. Ann. art. 778 was properly denied. State v. Frank, 549 So. 2d 401, 1989 La. App. LEXIS 1536 (Sept. 1, 1989).

Where the State failed to produce a firearm used by defendant, defendant’s conviction for possession of a firearm by a convicted felon was sufficiently supported by the testimony of witnesses who saw defendant discharge a shotgun. State v. Kordish, 542 So. 2d 194, 1989 La. App. LEXIS 741 (Apr. 19, 1989), writ of certiorari denied by 550 So. 2d 646, 1989 La. LEXIS 2480 (La. 1989).

State was not required to prove that a pistol would fire live ammunition. State v. Jenkins, 540 So. 2d 1037, 1989 La. App. LEXIS 279 (Feb. 22, 1989).

• Relevance

•• Prior Acts, Crimes & Wrongs. — Evidence was sufficient to show that defendant was a convicted felon within the ambit of the present offense where identification evidence along with the documentary evidence was sufficient to prove the prior felony conviction element and that the 10-year cleansing period had not elapsed and defendant’s statements both to the police and in his voluntary complaint against a witness constituted admissions that he possessed a gun. State v. Blackson, 865 So. 2d 272, 2004 La. App. LEXIS 64 (Jan. 28, 2004).

Although evidence of prior convictions was generally inadmissible under La. Code Evid. Ann. art. 404(B)(1), defendant’s prior conviction of distribution of cocaine had independent relevance because it satisfied an element of La. Rev. Stat. Ann. § 14:95.1, previous felony conviction within 10 years, and was therefore admissible. State v. Johnson, 728 So. 2d 901, 1999 La. App. LEXIS 151 (Jan. 26, 1999), writ denied by La. 99-0624, 745 So. 2d 1187, 1999 La. LEXIS 1788 (La. June 25, 1999).

• Scientific Evidence

•• Fingerprints & Footprints. — Evidence sufficiently established that defendant had been previously convicted of one of the felonies enumerated in La. Rev. Stat. Ann. § 14:95.1 where a fingerprint expert obtained inked impressions of defendant’s fingerprints at trial and testified that the prints matched those in prison record. State v. Thomas, 662 So. 2d 798, 1995 La. App. LEXIS 2723 (Nov. 1, 1995).

GOVERNMENTS

• Courts

•• Court Records. — A defendant was not entitled to prevail on his motion to compel documents committing him to the custody of the department of corrections where the judgment of final conviction entered in the case was sufficient to so commit him. Colquitt v. Claiborne Parish Det. Ctr., 795 So. 2d 1284, 2001 La. App. LEXIS 2177 (Oct. 12, 2001), writ denied by La. 2001-3006, 824 So. 2d 1178, 2002 La. LEXIS 2634 (La. Sept. 13, 2002).

• Legislation

•• Overbreadth. — Although La. Rev. Stat. Ann. § 14:95.1 does not contain a definition of the word “carry” or “concealed,” the statute did not have to because any one who spoke English knew what those words meant; thus, the statute was not vague. State v. Garlepied, 454 So. 2d 1147, 1984 La. App. LEXIS 9270 (July 6, 1984), writ of certiorari denied by 462 So. 2d 189, 1984 La. LEXIS 10463 (La. 1984).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The carrying of an exposed handgun is not illegal, except as provided in R.S. 14:95.1. Parishes and/or Municipalities may not enact ordinances regulating the carrying of illegal handguns because the state has pre-empted the legistlative control and has implicitly authorized the carrying of unconcealed weapons., OPINION No. 78-795, La. Atty. Gen. Op. No. 1978-795; 1978 La. AG LEXIS 621.

Art. V. § 2, La. Constitution; Art. I, § 11, La. Constitution R.S. 14:95; 14:95.1; 14:133.1 C.Cr.P. Articles: 12, 20, 25, 207, 214, 219, 220, 224, 226, 228, 265, 266, 269, 270, 338 and 340., OPINION No. 81-253, La. Atty. Gen. Op. No. 1981-253; 1981 La. AG LEXIS 276.

Conviction of a federal felony suspends a state citizen’s right of citizenship — La. Const. Art 1, Sec. 20. The “setting aside” of a federal felony conviction pursuant to Youth Corrections Art. Sec. 5021 automatically restores to the offender all of the rights of state citizenship which were suspended following conviction., OPINION No. 83-571, La. Atty. Gen. Op. No. 1983-571; 1983 La. AG LEXIS 282.

R.S. 14:95.1 prohibits convicted felon from possessing firearm for any purpose., OPINION No. 83-40, La. Atty. Gen. Op. No. 1983-40; 1983 La. AG LEXIS 775.

In order to constitute a legally effective permit under R.S. 14:95.1(C)(2) the permit need only be in writing, come from the sheriff of the parish in which the felon resides, and specifically grant permission to the felon to possess firearms. OPINION No. 83-39, La. Atty. Gen. Op. No. 1983-39; 1983 La. AG LEXIS 789.

Art. IV § 5(E)(1), OPINION No. 86-804, La. Atty. Gen. Op. No. 1986-804; 1986 La. AG LEXIS 214.

R.S. 14:60, OPINION No. 87-371, La. Atty. Gen. Op. No. 1987-371; 1987 La. AG LEXIS 428.

Opinion clarifies federal law which governs possession of firearms by convicted felons and restoration of civil rights., OPINION No. 88-11, La. Atty. Gen. Op. No. 1988-11; 1988 La. AG LEXIS 30.

Any person may possess or carry a non-concealed firearm and/or weapon which is not defined in La. R.S. 14:1781(3) without registering same with the Louisiana Department of Public Safety provided that that person is not prevented from doing so because of some other disability., OPINION NUMBER 88-206, La. Atty. Gen. Op. No. 1988-206; 1988 La. AG LEXIS 155.

La. R.S. 14:95.1(C)(2), OPINION No. 91-607, La. Atty. Gen. Op. No. 1991-607; 1992 La. AG LEXIS 22.

A felony conviction set aside pursuant to C.Cr.P. Art. 893 may not be expunged of record. A felony conviction set aside pursuant to C.Cr.P. Art 893 may serve as the predicate conviction for a prosecution instituted under R.S. 14:95.1. Ownership of a firearm may constitute constructive possession of a firearm as one element of the crime of possession of a firearm by a convicted felon. A permit to possess firearms issued to a convicted felon who has completed the requirements of R.S. 14:95.1(C)(2) is valid only within the parish in which it is issued., OPINION NUMBER 92-320, La. Atty. Gen. Op. No. 1992-320; 1992 La. AG LEXIS 231.

Under provisions of La. R.S. 17:416, where student shall be expelled for possession of a firearm on school property, the school board may not modify or reverse the expulsion if the student was found in possession of a firearm on school property., OPINION NUMBER 92-399, La. Atty. Gen. Op. No. 1992-399; 1992 La. AG LEXIS 256.

Inmates are precluded by La. R.S. 15:571.3(C) from earning good time if the requirements of sections (C)(1) and (C)(2) are met and the last conviction, for purposes of the Habitual Offender Law, was committed during the stated time periods in section (C)(3)(a) or (b). For the (C)(3)(a) requirement to be met, the sentence must also specifically deny defendant eligibility for good time. If the instant or prior conviction is for a crime listed in section (C)(1)(a) — (r), either conviction may be used to fulfill the (C)(1) requirement. An inmate sentenced on the instant conviction as a habitual offender under La. R.S. 15:529.1 meets the section (C)(2) requirement., OPINION NUMBER 92-577, La. Atty. Gen. Op. No. 1992-577; 1992 La. AG LEXIS 413.

A first offender, not pardoned by the governor, upon completion of sentence, does not have the right to carry a firearm automatically restored to him under La. R.S. 15:572(D)(2). If he is fully pardoned by the governor, though, he would have this right automatically restored under that statute., OPINION NUMBER 92-654, La. Atty. Gen. Op. No. 1992-654; 1992 La. AG LEXIS 545.

A person must be twenty-one years of age or older to legally purchase alcoholic beverages. Although a seller of alcoholic beverages may not be prosecuted under R.S. 14:91, unlawful sales to minors, when he sells to a person between the ages of 18 and 21, he may be prosecuted as a principal to the crime of purchasing alcoholic beverages by a person 18 years of age or older and under 21 years of age. The term “public possession” under R.S. 14:91.5 does not include private residences, private clubs, or private establishments., OPINION NUMBER 92-801, La. Atty. Gen. Op. No. 1992-801; 1992 La. AG LEXIS 638.

Tex. Code Crim. Proc. art. 42.12 § 23, which allows dismissal of a guilty plea for possession of a controlled dangerous substance after the convicted felon has served a period of probation, has no effect on La. R.S. 14:95.1. The felon’s right to carry a firearm in Louisiana will not be restored until the passage of ten years from the date of completion of his sentence, probation, parole or suspension of sentence, unless the sheriff of the parish where he resides issues him a permit to possess firearms, as provided for in La. R.S. 14:95.1(C)(2)., OPINION NUMBER 93-16, La. Atty. Gen. Op. No. 1993-16; 1993 La. AG LEXIS 56.

An antique black powder weapon is considered a firearm for the purposes of prosecution under La. R.S. 14:95.1., OPINION No. 94-296, La. Atty. Gen. Op. No. 1994-296; 1994 La. AG LEXIS 384.

OPINION NUMBER 94-567, La. Atty. Gen. Op. No. 1994-567; 1994 La. AG LEXIS 636.

Adjudication of delinquency may not be used as a conviction for La. R.S. 14:95.1; Felony conviction may be used with conditions of probation and parole to reject application under Brady Handgun Violence Prevention Act., OPINION No. 94-141, La. Atty. Gen. Op. No. 1994-141; 1995 La. AG LEXIS 48.

A prior felony convictions that has been set aside pursuant to La. C. Cr. P. art. 893 does serve to satisfy the predicate felony conviction required by R.S. 14:95.1. However, if the predicate conviction was set aside pursuant to R.S. 40:983, then that conviction cannot serve as the prior offense for the convicted felon in possession of a weapon charge. It is important to also note that R.S. 40:983 was repealed during the 1995 Louisiana Legislative Regular Session in House Bill No. 2451., OPINION No. 92-654-A, La. Atty. Gen. Op. No. 1992-654; 1995 La. AG LEXIS 329.

The Riverboat Gaming Enforcement Division of the Louisiana State Police is prohibited by law, La. R.S. § 4:536, from issuing licenses or permits to persons convicted of offenses punishable by more than one year imprisonment. Automatic first offender felony pardons under Const. Article 4 § 5(E)(1), convictions set aside pursuant to C.Cr.P. Article 893 and expungements do not affect the legality or historical fact of a conviction. Only a full pardon rendered by the Governor or President has the legal effect of restoring a person to the status of innocence., OPINION NUMBER 95-198, La. Atty. Gen. Op. No. 1995-198; 1995 La. AG LEXIS 362.

Convicted felon that has completed state and federal supervision after January 1, 1975, restored to full rights of citizenship, including right to vote under provisions of Article I, § 20, of the Louisiana Constitution (1974)., Opinion Number 98-16(B), La. Atty. Gen. Op. No. 1998-16; 1998 La. AG LEXIS 321.

The Governor may, in effect, prevent a felony offender from regaining firearm privileges by doing one of two things: 1) refusing to grant a pardon, expungement or restoration of civil rights, or 2) expressly stipulating in the pardon that the offender shall not regain firearm rights., Opinion No. 98-394, La. Atty. Gen. Op. No. 1998-394; 1998 La. AG LEXIS 457.

While there is no state law prohibiting employment of a felon as a guard at a detention facility, this restriction may be a job specification., OPINION NUMBER 99-138, La. Atty. Gen. Op. No. 1999-138; 1999 La. AG LEXIS 156.

Local law enforcement officers may assist bounty hunters in locating and apprehending fugitives within their jurisdiction., Opinion No. 99-119, La. Atty. Gen. Op. No. 1999-119; 1999 La. AG LEXIS 157.

A bail bondsman may carry a non-concealed weapon and use reasonable force in order to arrest his principal. A bondsman who, after announcing his identify and purpose, has been wrongfully refused admittance, may use reasonable force to enter his principal’s residence in order to effectuate the arrest. There is no law requiring a bondsman to report to the sheriff upon arrival in a parish. However, there is a duty to promptly report the arrest of the principal to the nearest jail or police station., Opinion No. 01-70, La. Atty. Gen. Op. No. 2001-70; 2001 La. AG LEXIS 221.

Discusses possession of firearms by convicted felons., Opinion 03-0176, 2003 La. AG LEXIS 290.

TREATISES AND LAW REVIEWS

Louisiana Treatises. — Louisiana Code of Evidence Practice Guide Article 609.1 > CHAPTER 6. WITNESSES > Article 609.1. Attacking Credibility by Evidence of Conviction of Crime in Criminal Cases.

Louisiana Law Reviews. — Note: Analyzing Seizures Under the Louisiana Constitution After State v. Tucker: A Different Perspective. 54 La. L. Rev. 1731 (July, 1994).

Casenote: State v. Ball: A Cause for Pride or Unfair Prejudice. 46 Loy. L. Rev. 313 (Spring, 2000).

§ 95.1.1. Illegally supplying a felon with a firearm.

A. Illegally supplying a felon with a firearm is the intentional giving, selling, donating, providing, lending, delivering, or otherwise transferring a firearm to any person known by the offender to be a person convicted of a felony and prohibited from possessing a firearm as provided for in R.S. 14:95.1.

B. Whoever commits the crime of illegally supplying a felon with a firearm shall be imprisoned for not more than five years and may be fined not less than one thousand dollars nor more than five thousand dollars. At least one year of the sentence imposed shall be served without benefit of parole, probation, or suspension of sentence. (Acts 2004, No. 385, § 1, eff. Aug. 15, 2004.)

§ 95.1.2. Illegally supplying a felon with ammunition.

A. Illegally supplying a felon with ammunition is the intentional giving, selling, donating, providing, lending, delivering, or otherwise transferring ammunition to any person known by the offender to be a person convicted of a felony and prohibited from possessing a firearm as provided for in R.S. 14:95.1.

B. For the purposes of this Section, the following words shall have the following meanings:

(1) “Ammunition” means any projectiles with their fuses, propelling charges, or primers fired from any firearm.

(2) “Firearm” means any pistol, revolver, rifle, shotgun, machine gun, submachine gun, or assault rifle, which is designed to fire or is capable of firing fixed cartridge ammunition or from which a shot or projectile is discharged by an explosive.

C. Whoever commits the crime of illegally supplying a felon with ammunition shall be imprisoned for not more than five years and may be fined not less than one thousand dollars nor more than five thousand dollars. (Acts 2008, No. 622, § 1, eff. Aug. 15, 2008.)

§ 95.1.3. Fraudulent firearm and ammunition purchase.

A. It is unlawful for any person:

(1) To knowingly solicit, persuade, encourage, or entice a licensed dealer or private seller of firearms or ammunition to sell a firearm or ammunition under circumstances which the person knows would violate the laws of this state or of the United States.

(2) To provide to a licensed dealer or private seller of firearms or ammunition what the person knows to be materially false information with intent to deceive the dealer or seller about the legality of a sale of a firearm or ammunition.

(3) To willfully procure another person to engage in conduct prohibited by this Section.

B. For purposes of this Section:

(1) “Ammunition” means any cartridge, shell, or projectile designed for use in a firearm.

(2) “Licensed dealer” means a person who is licensed pursuant to 18 U.S.C. Section 923 to engage in the business of dealing in firearms or ammunition.

(3) “Materially false information” means information that portrays an illegal transaction as legal or a legal transaction as illegal.

(4) “Private seller” means a person who sells or offers for sale any firearm or ammunition.

C. The provisions of this Section shall not apply to a law enforcement officer acting in his official capacity or to a person acting at the direction of such law enforcement officer.

D. Whoever violates the provisions of this Section shall be fined not less than one thousand dollars or more than five thousand dollars, or imprisoned, with or without hard labor, for not less than one year or more than five years, or both. At least one year of the sentence imposed shall be served without benefit of parole, probation, or suspension of sentence. (Acts 2012, No. 335, § 1, eff. Aug. 1, 2012.)

LSLI 2012 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated Subparagraphs (B)(1), (B)(2), (B)(3) and (B)(4) of R.S. 14:95.1.3, as amended by Acts 2012, No. 335, § 1, as Subparagraphs (B)(2), (B)(4), (B)(1) and (B)(3), respectively.

§ 95.2. Carrying a firearm or dangerous weapon by a student or nonstudent on school property, at school-sponsored functions or firearm-free zone.

A. Carrying a firearm, or dangerous weapon as defined in R.S. 14:2, by a student or nonstudent on school property, at a school sponsored function, or in a firearm-free zone is unlawful and shall be defined as possession of any firearm or dangerous weapon, on one’s person, at any time while on a school campus, on school transportation, or at any school sponsored function in a specific designated area including but not limited to athletic competitions, dances, parties, or any extracurricular activities, or within one thousand feet of any school campus.

B. For purposes of this Section, the following words have the following meanings:

(1) “School” means any elementary, secondary, high school, vocational-technical school, college, or university in this state.

(2) “Campus” means all facilities and property within the boundary of the school property.

(3) “School bus” means any motor bus being used to transport children to and from school or in connection with school activities.

(4) “Nonstudent” means any person not registered and enrolled in that school or a suspended student who does not have permission to be on the school campus.

C. The provisions of this Section shall not apply to:

(1) A federal, state, or local law enforcement officer in the performance of his official duties.

(2) A school official or employee acting during the normal course of his employment or a student acting under the direction of such school official or employee.

(3) Any person having the written permission of the principal.

(4) The possession of a firearm occurring within one thousand feet of school property and entirely on private property, or entirely within a private residence, or in accordance with a concealed handgun permit issued pursuant to R.S. 40:1379.1 or R.S. 40:1379.3.

(5) Any constitutionally protected activity which cannot be regulated by the state, such as a firearm contained entirely within a motor vehicle.

(6) Any student carrying a firearm to or from a class, in which he is duly enrolled, that requires the use of the firearm in the class.

(7) A student enrolled or participating in an activity requiring the use of a firearm including but not limited to any ROTC function under the authorization of a university.

(8) A student who possesses a firearm in his dormitory room or while going to or from his vehicle or any other person with permission of the administration.

D. (1) Whoever commits the crime of carrying a firearm, or a dangerous weapon as defined in R.S. 14:2, by a student or nonstudent on school property, at a school-sponsored function, or in a firearm-free zone shall be imprisoned at hard labor for not more than five years.

(2) Whoever commits the crime of carrying a firearm, or a dangerous weapon as defined in R.S. 14:2, on school property or in a firearm-free zone with the firearm or dangerous weapon being used in the commission of a crime of violence as defined in R.S. 14:2(B) on school property or in a firearm-free zone, shall be fined not more than two thousand dollars, or imprisoned, with or without hard labor, for not less than one year nor more than five years, or both. Any sentence issued pursuant to the provisions of this Paragraph and any sentence issued pursuant to a violation of a crime of violence as defined in R.S. 14:2(B) shall be served consecutively. Upon commitment to the Department of Public Safety and Corrections after conviction for a crime committed on school property, at a school-sponsored function or in a firearm-free zone, the department shall have the offender evaluated through appropriate examinations or tests conducted under the supervision of the department. Such evaluation shall be made within thirty days of the order of commitment.

E. Lack of knowledge that the prohibited act occurred on or within one thousand feet of school property shall not be a defense.

F. (1) School officials shall notify all students and parents of the impact of this legislation and shall post notices of the impact of this Section at each major point of entry to the school. These notices shall be maintained as permanent notices.

(2) (a) If a student is detained by the principal or other school official for violation of this Section or the school principal or other school official confiscates or seizes a firearm or concealed weapon from a student while upon school property, at a school function, or on a school bus, the principal or other school official in charge at the time of the detention or seizure shall immediately report the detention or seizure to the police department or sheriff’s department where the school is located and shall deliver any firearm or weapon seized to that agency.

(b) The confiscated weapon shall be disposed of or destroyed as provided by law.

(3) If a student is detained pursuant to Paragraph (2) of this Subsection for carrying a concealed weapon on campus, the principal shall immediately notify the student’s parents.

(4) If a person is arrested for carrying a concealed weapon on campus by a university or college police officer, the weapon shall be given to the sheriff, chief of police, or other officer to whom custody of the arrested person is transferred as provided by R.S. 17:1805(B).

G. Any principal or school official in charge who fails to report the detention of a student or the seizure of a firearm or concealed weapon to a law enforcement agency as required by Paragraph (F)(2) of this Section within seventy-two hours of notice of the detention or seizure may be issued a misdemeanor summons for a violation hereof and may be fined not more than five hundred dollars or sentenced to not more than forty hours of community service, or both. Upon successful completion of the community service or payment of the fine, or both, the arrest and conviction shall be set aside as provided for in Code of Criminal Procedure Article 894(B). (Acts 1991, No. 833, § 1; Acts 1992, No. 197, § 1; Acts 1993, No. 844, § 1; Acts 1993, No. 1031, § 1; Acts 1994, 3rd Ex. Sess., No. 25, § 1; Acts 1994, 3rd Ex. Sess., No. 38, § 1; Acts 1994, 3rd Ex. Sess., No. 107, § 1; Acts 1999, No. 1236, § 2, eff. Aug. 15, 1999; Acts 2010, No. 925, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 925 added “or R.S. 40:1379.3” at the end of (C)(4).

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “R.S. 14:2(B)” for “R.S. 14:2(13)” twice in (D)(2), as amended by Acts 2006, No. 72, § 1.

1999 Amendments. — Acts 1999, No. 1236, § 2, effective August 15, 1999, redesignated former (D) as (D)(1), inserting “or a dangerous weapon as defined in R.S. 14:2” following “carrying a firearm” and “at a school sponsored function” following “on school property”; and added (D)(2).

CROSS REFERENCES

Louisiana Law. — Statewide permits for concealed handguns; application procedures; definitions, see La. R.S. 40:1379.3.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Criminal Process

•••• Cruel & Unusual Punishment. — The state constitution’s prohibition of excessive punishment was not violated where defendant, who had been convicted of armed robbery and aggravated battery, was sentenced to 30 years at hard labor for the armed robbery conviction, sentenced to a concurrent term of 10 years at hard labor for the aggravated battery conviction, and sentenced to two years pursuant to La. Rev. Stat. Ann. § 14:95.2 for the use of a firearm. State v. Bradford, 471 So. 2d 1045, 1985 La. App. LEXIS 8771 (June 25, 1985).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Kidnapping

•••• General Overview. — Defendant’s sentence of five years for a simple kidnapping conviction to run concurrently with an aggravated battery conviction arising from the same incident, and an additional two years to be served consecutively to his two five year sentences, imposed pursuant to La. Rev. Stat. Ann. § 14:95.2, was not excessive in light of defendant’s prior misdemeanor conviction for aggravated assault with a firearm, as reducing the total sentence exposure for the kidnapping conviction would deprecate the seriousness of the offense. State v. Caillouet, 528 So. 2d 1108, 1988 La. App. LEXIS 1574 (July 21, 1988), writ of certiorari denied by 535 So. 2d 741, 1989 La. LEXIS 35 (La. 1989).

•• Homicide

••• Voluntary Manslaughter

•••• General Overview. — Defendant’s sentence for manslaughter while armed with a firearm, La. Rev. Stat. Ann. §§ 14:31 and 14:95.2, to a seven-year prison term without benefit of parole, probation, suspension of sentence, or good time was not excessive and was the minimum sentence permissible under La. Rev. Stat. Ann. § 14:95.2 and La. Code Crim. Proc. art. 893.1; he would have to serve essentially two-thirds of the five year sentence imposed under art. 893.1 if his conduct warranted good time credit plus two years without benefit of good time under § 14:95.2. State v. Johnson, 514 So. 2d 684, 1987 La. App. LEXIS 10525 (Oct. 28, 1987).

Two of a defendant’s requested jury charges in his trial on a charge of manslaughter while armed with a firearm, La. Rev. Stat. Ann. §§ 14:31 and 14:95.2, were properly denied, because the definition of firearm in La. Rev. Stat. Ann. § 40:1781(3) did not apply to § 14:95.2 or to La. Code Crim. Proc. Ann. art. 893.1, the firearm enhancement statutes. State v. Johnson, 514 So. 2d 684, 1987 La. App. LEXIS 10525 (Oct. 28, 1987).

La. Rev. Stat. Ann. § 14:95.2 allowed for an additional penalty for the use of a firearm during an attempted manslaughter, it did not, per the courts, compel the imposition of an enhanced sentence. State v. Vanvorst, 505 So. 2d 123, 1987 La. App. LEXIS 8867 (Mar. 16, 1987), writ denied by 533 So. 2d 12, 1988 La. LEXIS 2856 (La. 1988).

The trial court was not legally compelled to impose an enhanced sentence at the time of defendant’s initial sentence, and the trial court’s initial sentencing of defendant was not illegal; as such, once the appeal order was signed, the trial court lacked jurisdiction to impose an enhanced sentence for use of a firearm during commission of the attempted manslaughter. State v. Vanvorst, 505 So. 2d 123, 1987 La. App. LEXIS 8867 (Mar. 16, 1987), writ denied by 533 So. 2d 12, 1988 La. LEXIS 2856 (La. 1988).

Given that the maximum term of imprisonment for a conviction of manslaughter was 21 years at hard labor, and a trial court had to impose a minimum sentence of 5 years at hard labor, without benefit of probation, parole, or suspension of sentence, and an additional penalty of two years at hard labor, without benefit of probation, parole or suspension of sentence was required by the firearm enhancement statute, and given further that the sentencing court enumerated some of the statutorily mandated sentencing criteria, the sentencing court did not abuse its discretion and the sentence was not excessive. State v. Burton, 464 So. 2d 421, 1985 La. App. LEXIS 8321 (Feb. 26, 1985), writ of certiorari denied by 468 So. 2d 570, 1985 La. LEXIS 8723 (La. 1985).

•• Property Crimes

••• Burglary & Criminal Trespass

•••• General Overview. — A defendant’s sentence based upon an aggravated burglary conviction was vacated where the justification by the district court for an increased sentence was not valid under La. Rev. Stat. Ann. § 14:95.2. State v. Wade, 470 So. 2d 562, 1985 La. App. LEXIS 8851 (May 29, 1985).

•• Weapons

••• General Overview. — That a shotgun was a firearm within the meaning of La. Rev. Stat. Ann. § 14:95.2 was properly proved through the testimony of the State’s expert witness. State v. Johnson, 514 So. 2d 684, 1987 La. App. LEXIS 10525 (Oct. 28, 1987).

••• Possession

•••• General Overview. — Adjudication of defendant, a juvenile, as delinquent for carrying a concealed weapon on school grounds in violation of La. Rev. Stat. Ann. § 14:95.2 and for possession of a handgun by a juvenile in violation of La. Rev. Stat. Ann. § 14:95.8 was affirmed, because the posting of notices notifying students of the impact of legislation banning weapons from school grounds was not an element of the offense prohibiting handguns on school grounds and the evidence was sufficient to sustain the adjudication. State ex rel. T.J., 786 So. 2d 777, 2001 La. App. LEXIS 810 (Apr. 11, 2001).

Rational trier of fact could have found beyond a reasonable doubt that defendant was guilty of possession of a firearm in a firearm-free zone, La. Rev. Stat. Ann. § 14:95.2, and that such possession was not justifiable under La. Rev. Stat. Ann. § 14:19 because defendant’s resort to a semi-automatic pistol to “settle” a conflict with an unarmed eighth grade child on school property was not reasonable. State v. Wallace, 754 So. 2d 991, 1999 La. App. LEXIS 2685 (Sept. 24, 1999).

Sentence of two years at hard labor, credit for time served, with the remainder of the sentence suspended, and two years of active probation subject to payment of a fee, completion of a decision-making skills class, maintenance of employment, performance of community service, and attendance at a substance abuse clinic for the offense of possession of a firearm in a firearm-free zone, La. Rev. Stat. Ann. § 14:95.2, was not excessive under La. Const. art. I, § 20 because defendant created a highly charged atmosphere conducive to violence when he threatened an unarmed eighth grade student with a pistol and the student’s brother had to be restrained from confronting defendant. State v. Wallace, 754 So. 2d 991, 1999 La. App. LEXIS 2685 (Sept. 24, 1999).

Defendant’s sentence to 21 years at hard labor, the maximum for manslaughter, with two additional years without benefit of parole for carrying a firearm under La. Rev. Stat. Ann. § 14:95.2 was not excessive, although he did not have a criminal record, because the trial court considered the factors, which included that he was originally tried for capital murder, that the killing of his friend was senseless and unprovoked, that he immediately attempted to kill another friend, and that confinement was necessary to prevent him from committing other crimes. State v. Delahoussaye, 479 So. 2d 1074, 1985 La. App. LEXIS 10405 (Dec. 12, 1985).

••• Use

•••• General Overview. — Imposition of two more years on a manslaughter conviction, under La. Rev. Stat. Ann. § 14:31, is mandated by La. Rev. Stat. Ann. § 14:95.2 for a defendant’s use of a firearm in the killing. State v. Hahn, 526 So. 2d 260, 1988 La. App. LEXIS 1113 (May 4, 1988), writ of certiorari denied by 532 So. 2d 150, 1988 La. LEXIS 2151 (La. 1988).

Defendant’s sentence for manslaughter while armed with a firearm, La. Rev. Stat. Ann. §§ 14:31 and 14:95.2, to a seven-year prison term without benefit of parole, probation, suspension of sentence, or good time was not excessive and was the minimum sentence permissible under La. Rev. Stat. Ann. § 14:95.2 and La. Code Crim. Proc. art. 893.1; he would have to serve essentially two-thirds of the five year sentence imposed under art. 893.1 if his conduct warranted good time credit plus two years without benefit of good time under § 14:95.2. State v. Johnson, 514 So. 2d 684, 1987 La. App. LEXIS 10525 (Oct. 28, 1987).

Two of a defendant’s requested jury charges in his trial on a charge of manslaughter while armed with a firearm, La. Rev. Stat. Ann. §§ 14:31 and 14:95.2, were properly denied, because the definition of firearm in La. Rev. Stat. Ann. § 40:1781(3) did not apply to § 14:95.2 or to La. Code Crim. Proc. Ann. art. 893.1, the firearm enhancement statutes. State v. Johnson, 514 So. 2d 684, 1987 La. App. LEXIS 10525 (Oct. 28, 1987).

A reference to the use of a firearm or La. Rev. Stat. Ann. § 14:95.2 was required to enable the trial court to enhance the defendant’s sentence. State v. Ayrow, 515 So. 2d 530, 1987 La. App. LEXIS 10432 (Oct. 14, 1987).

Imposition of an additional sentence under a weapon’s use enhancement statute, La. Rev. Stat. Ann. § 14:95.2, was erroneous where no bill of information as to that crime had been filed by the State. State v. Jarreau, 511 So. 2d 792, 1987 La. App. LEXIS 9904 (July 8, 1987).

La. Rev. Stat. Ann. § 14:95.2 allowed for an additional penalty for the use of a firearm during an attempted manslaughter, it did not, per the courts, compel the imposition of an enhanced sentence. State v. Vanvorst, 505 So. 2d 123, 1987 La. App. LEXIS 8867 (Mar. 16, 1987), writ denied by 533 So. 2d 12, 1988 La. LEXIS 2856 (La. 1988).

The trial court was not legally compelled to impose an enhanced sentence at the time of defendant’s initial sentence, and the trial court’s initial sentencing of defendant was not illegal; as such, once the appeal order was signed, the trial court lacked jurisdiction to impose an enhanced sentence for use of a firearm during commission of the attempted manslaughter. State v. Vanvorst, 505 So. 2d 123, 1987 La. App. LEXIS 8867 (Mar. 16, 1987), writ denied by 533 So. 2d 12, 1988 La. LEXIS 2856 (La. 1988).

Trial court improperly imposed defendant’s conviction for attempted manslaughter in compliance with La. Rev. Stat. Ann. § 14:95.2 for use of a firearm because defendant was not charged with a violation of § 14:95.2 by a bill of information. State v. Boyd, 503 So. 2d 747, 1987 La. App. LEXIS 8851 (Mar. 4, 1987).

For a person to be sentenced under the provisions of La. Rev. Stat. Ann. § 14:95.2 he must be charged with the offense.information. State v. Montgomery, 499 So. 2d 709, 1986 La. App. LEXIS 8631 (Dec. 10, 1986), writ of certiorari denied by 502 So. 2d 106, 1987 La. LEXIS 8651 (La. 1987).

Defendant convicted of manslaughter was entitled to have her sentence and sentence enhancement vacated and remanded where the sentence enhancement was imposed under La. Rev. Stat. Ann. § 14:95.2, even though she had not been charged under that statute, the trial court relied on the enhancement as a reason for not considering a probationary sentence. State v. Montgomery, 499 So. 2d 709, 1986 La. App. LEXIS 8631 (Dec. 10, 1986), writ of certiorari denied by 502 So. 2d 106, 1987 La. LEXIS 8651 (La. 1987).

Defendant’s sentence could not be enhanced under La. Rev. Stat. Ann. § 14:95.2 when he was not charged with that offense. State v. Bean, 492 So. 2d 1259, 1986 La. App. LEXIS 7496 (Aug. 6, 1986).

Defendant’s sentence for manslaughter, which was enhanced for the use of a firearm, was reversed, because defendant was not given pretrial notice that the State intended to seek the application of the firearm enhancement statutes, La. Rev. Stat. Ann.§ 14:95.2 and La. Code Crim. Proc. Ann. art. 893.1. State v. Jackson, 480 So. 2d 263, 1985 La. LEXIS 10088 (Dec. 2, 1985), overruled by State v. Sanders, 523 So. 2d 209, 1988 La. LEXIS 530 (La. 1988), overruled by State v. Allen, 496 So. 2d 301, 1986 La. LEXIS 7476 (La. 1986).

Given that the maximum term of imprisonment for a conviction of manslaughter was 21 years at hard labor, and a trial court had to impose a minimum sentence of 5 years at hard labor, without benefit of probation, parole, or suspension of sentence, and an additional penalty of two years at hard labor, without benefit of probation, parole or suspension of sentence was required by the firearm enhancement statute, and given further that the sentencing court enumerated some of the statutorily mandated sentencing criteria, the sentencing court did not abuse its discretion and the sentence was not excessive. State v. Burton, 464 So. 2d 421, 1985 La. App. LEXIS 8321 (Feb. 26, 1985), writ of certiorari denied by 468 So. 2d 570, 1985 La. LEXIS 8723 (La. 1985).

A defendant, who was convicted of attempted second degree murder, was properly sentenced to consecutive prison terms totaling seven years because the legislature specifically authorized cumulative punishments under La. Rev. Stat. Ann. § 14:95.2 and La. Code Crim. Proc. Ann. art. 893.1; the Double Jeopardy Clause does no more than prevent the sentencing court from prescribing greater punishment than the legislature intended. State v. Harleaux, 461 So. 2d 670, 1984 La. App. LEXIS 10407 (Dec. 28, 1984).

Sentence of 17 years of hard labor was not an illegal sentence for a defendant convicted of manslaughter with a firearm. State v. Jackson, 454 So. 2d 211, 1984 La. App. LEXIS 9224 (June 26, 1984), affirmed in part and reversed in part by 480 So. 2d 263, 1985 La. LEXIS 10088 (La. 1985).

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Adjudication of defendant, a juvenile, as delinquent for carrying a concealed weapon on school grounds in violation of La. Rev. Stat. Ann. § 14:95.2 and for possession of a handgun by a juvenile in violation of La. Rev. Stat. Ann. § 14:95.8 was affirmed, because the posting of notices notifying students of the impact of legislation banning weapons from school grounds was not an element of the offense prohibiting handguns on school grounds and the evidence was sufficient to sustain the adjudication. State ex rel. T.J., 786 So. 2d 777, 2001 La. App. LEXIS 810 (Apr. 11, 2001).

• Trials

•• Motions for Acquittal. — In a jury trial the sufficiency of the evidence could not be challenged by a motion for acquittal, La. Code Crim. Proc. Ann. art. 778, which was available only in judge trials, and a defendant failed to show a specific abuse of discretion in a trial judge’s review of a motion for a new trial under La. Code Crim. Proc. Ann. art. 851 on a charge of manslaughter while armed with a firearm. State v. Johnson, 514 So. 2d 684, 1987 La. App. LEXIS 10525 (Oct. 28, 1987).

• Defenses

•• Justification. — Rational trier of fact could have found beyond a reasonable doubt that defendant was guilty of possession of a firearm in a firearm-free zone, La. Rev. Stat. Ann. § 14:95.2, and that such possession was not justifiable under La. Rev. Stat. Ann. § 14:19 because defendant’s resort to a semi-automatic pistol to “settle” a conflict with an unarmed eighth grade child on school property was not reasonable. State v. Wallace, 754 So. 2d 991, 1999 La. App. LEXIS 2685 (Sept. 24, 1999).

• Jury Instructions

•• Particular Instructions

••• General Overview. — Two of a defendant’s requested jury charges in his trial on a charge of manslaughter while armed with a firearm, La. Rev. Stat. Ann. §§ 14:31 and 14:95.2, were properly denied, because the definition of firearm in La. Rev. Stat. Ann. § 40:1781(3) did not apply to § 14:95.2 or to La. Code Crim. Proc. Ann. art. 893.1, the firearm enhancement statutes. State v. Johnson, 514 So. 2d 684, 1987 La. App. LEXIS 10525 (Oct. 28, 1987).

• Sentencing

•• Appeals

••• General Overview. — Where defendant, pursuant to a plea bargain, pleaded guilty to the offense of aggravated battery and received a five year sentence, which was below the minimum sentence required by La. Rev. Stat. Ann. § 14:95.2 and La. Code Crim. Proc. Ann. art. 893.1, the court was without authority to correct the illegally lenient sentence in the absence of any objection by the State; the State was satisfied with the sentence imposed as a result of the plea bargain. State v. Lewis, 455 So. 2d 685, 1984 La. App. LEXIS 9411 (Aug. 22, 1984), review denied by 459 So. 2d 544, 1984 La. LEXIS 10266 (La. 1984).

•• Consecutive Sentences. — Defendant’s sentence of five years for a simple kidnapping conviction to run concurrently with an aggravated battery conviction arising from the same incident, and an additional two years to be served consecutively to his two five year sentences, imposed pursuant to La. Rev. Stat. Ann. § 14:95.2, was not excessive in light of defendant’s prior misdemeanor conviction for aggravated assault with a firearm, as reducing the total sentence exposure for the kidnapping conviction would deprecate the seriousness of the offense. State v. Caillouet, 528 So. 2d 1108, 1988 La. App. LEXIS 1574 (July 21, 1988), writ of certiorari denied by 535 So. 2d 741, 1989 La. LEXIS 35 (La. 1989).

•• Corrections, Modifications & Reductions

••• General Overview. — Sentencing court did not err in reimposing sentence where the original sentence did not comply with minimum requirements of La. Code Crim. Proc. Ann. art. 893.1 and La. Rev. Stat. Ann. § 14:95.2, since the sentencing court had a duty to correct the illegal sentence even thought sentence first imposed had begun, and corrected sentence was required to be more onerous. State v. Coleman, 451 So. 2d 185, 1984 La. App. LEXIS 8919 (May 30, 1984), set aside by, reversed by 465 So. 2d 709, 1985 La. LEXIS 8367 (La. 1985).

•• Guidelines

••• General Overview. — Defendant convicted of manslaughter was entitled to have her sentence and sentence enhancement vacated and remanded where the sentence enhancement was imposed under La. Rev. Stat. Ann. § 14:95.2, even though she had not been charged under that statute, the trial court relied on the enhancement as a reason for not considering a probationary sentence. State v. Montgomery, 499 So. 2d 709, 1986 La. App. LEXIS 8631 (Dec. 10, 1986), writ of certiorari denied by 502 So. 2d 106, 1987 La. LEXIS 8651 (La. 1987).

Where the record showed that, in sentencing defendant to the maximum term of 50 years for attempted murder, the trial court adequately considered the sentencing criteria under La. Code Crim. Proc. Ann. art. 894.1, including the mitigating factor of defendant’s mental condition, the trial court’s further imposition of the firearms enhancement under La. Code Crim. Proc. Ann. art. 893.1 and La. Rev. Stat. Ann. § 14:95.2 to exclude the possibility of parole was proper. State v. Allen, 478 So. 2d 589, 1985 La. App. LEXIS 10063 (Oct. 30, 1985), affirmed in part by, amended in part by 496 So. 2d 301, 1986 La. LEXIS 7476 (La. 1986).

A defendant, who was convicted of attempted second degree murder, was properly sentenced to consecutive prison terms totaling seven years because the legislature specifically authorized cumulative punishments under La. Rev. Stat. Ann. § 14:95.2 and La. Code Crim. Proc. Ann. art. 893.1; the Double Jeopardy Clause does no more than prevent the sentencing court from prescribing greater punishment than the legislature intended. State v. Harleaux, 461 So. 2d 670, 1984 La. App. LEXIS 10407 (Dec. 28, 1984).

Defendant’s sentence to five and two years at hard labor without the benefit of parole as mandated by La. Rev. Stat. Ann. § 14:95.2 was not violative of La. Const. art. I, § 20 because the statutes’ constitutionality had previously been questioned and upheld. State v. Harris, 454 So. 2d 1238, 1984 La. App. LEXIS 9405 (Aug. 22, 1984), affirmed in part and reversed in part by 480 So. 2d 281, 1985 La. LEXIS 10097 (La. 1985).

••• Adjustments & Enhancements

•••• General Overview. — Defendant’s sentence for manslaughter while armed with a firearm, La. Rev. Stat. Ann. §§ 14:31 and 14:95.2, to a seven-year prison term without benefit of parole, probation, suspension of sentence, or good time was not excessive and was the minimum sentence permissible under La. Rev. Stat. Ann. § 14:95.2 and La. Code Crim. Proc. art. 893.1; he would have to serve essentially two-thirds of the five year sentence imposed under art. 893.1 if his conduct warranted good time credit plus two years without benefit of good time under § 14:95.2. State v. Johnson, 514 So. 2d 684, 1987 La. App. LEXIS 10525 (Oct. 28, 1987).

Defendant’s sentence for aggravated burglary with a firearm could not be enhanced under La. Rev. Stat. Ann. § 14:95.2 because his guilty pleas for aggravated burglary with a firearm and aggravated battery with a firearm were entered on the same day and could not be considered separate convictions for purposes of enhancement. State v. Leonard, 514 So. 2d 695, 1987 La. App. LEXIS 10587 (Oct. 28, 1987).

Imposition of an additional sentence under a weapon’s use enhancement statute, La. Rev. Stat. Ann. § 14:95.2, was erroneous where no bill of information as to that crime had been filed by the State. State v. Jarreau, 511 So. 2d 792, 1987 La. App. LEXIS 9904 (July 8, 1987).

Trial court improperly imposed defendant’s conviction for attempted manslaughter in compliance with La. Rev. Stat. Ann. § 14:95.2 for use of a firearm because defendant was not charged with a violation of § 14:95.2 by a bill of information. State v. Boyd, 503 So. 2d 747, 1987 La. App. LEXIS 8851 (Mar. 4, 1987).

Defendant’s sentence for manslaughter, which was enhanced for the use of a firearm, was reversed, because defendant was not given pretrial notice that the State intended to seek the application of the firearm enhancement statutes, La. Rev. Stat. Ann.§ 14:95.2 and La. Code Crim. Proc. Ann. art. 893.1. State v. Jackson, 480 So. 2d 263, 1985 La. LEXIS 10088 (Dec. 2, 1985), overruled by State v. Sanders, 523 So. 2d 209, 1988 La. LEXIS 530 (La. 1988), overruled by State v. Allen, 496 So. 2d 301, 1986 La. LEXIS 7476 (La. 1986).

Where the record showed that, in sentencing defendant to the maximum term of 50 years for attempted murder, the trial court adequately considered the sentencing criteria under La. Code Crim. Proc. Ann. art. 894.1, including the mitigating factor of defendant’s mental condition, the trial court’s further imposition of the firearms enhancement under La. Code Crim. Proc. Ann. art. 893.1 and La. Rev. Stat. Ann. § 14:95.2 to exclude the possibility of parole was proper. State v. Allen, 478 So. 2d 589, 1985 La. App. LEXIS 10063 (Oct. 30, 1985), affirmed in part by, amended in part by 496 So. 2d 301, 1986 La. LEXIS 7476 (La. 1986).

•• Imposition

••• General Overview. — Defendant’s sentence could not be enhanced under La. Rev. Stat. Ann. § 14:95.2 when he was not charged with that offense. State v. Bean, 492 So. 2d 1259, 1986 La. App. LEXIS 7496 (Aug. 6, 1986).

A defendant’s sentence based upon an aggravated burglary conviction was vacated where the justification by the district court for an increased sentence was not valid under La. Rev. Stat. Ann. § 14:95.2. State v. Wade, 470 So. 2d 562, 1985 La. App. LEXIS 8851 (May 29, 1985).

••• Factors. — Sentence of 17 years of hard labor was not an illegal sentence for a defendant convicted of manslaughter with a firearm. State v. Jackson, 454 So. 2d 211, 1984 La. App. LEXIS 9224 (June 26, 1984), affirmed in part and reversed in part by 480 So. 2d 263, 1985 La. LEXIS 10088 (La. 1985).

•• Plea Agreements. — Where defendant, pursuant to a plea bargain, pleaded guilty to the offense of aggravated battery and received a five year sentence, which was below the minimum sentence required by La. Rev. Stat. Ann. § 14:95.2 and La. Code Crim. Proc. Ann. art. 893.1, the court was without authority to correct the illegally lenient sentence in the absence of any objection by the State; the State was satisfied with the sentence imposed as a result of the plea bargain. State v. Lewis, 455 So. 2d 685, 1984 La. App. LEXIS 9411 (Aug. 22, 1984), review denied by 459 So. 2d 544, 1984 La. LEXIS 10266 (La. 1984).

•• Ranges. — Trial court’s failure to account for the enhancement provisions of La. Rev. Stat. Ann. § 14:95.2 and La. Code Crim. Proc. Ann. art. 893.1 when instructing the jury about the minimum sentence defendant was subject to for manslaughter was harmless error. State v. Green, 478 So. 2d 236, 1985 La. App. LEXIS 10134 (Nov. 7, 1985), vacated by 483 So. 2d 957, 1986 La. LEXIS 5842 (La. 1986).

A defendant, who was convicted of attempted second degree murder, was properly sentenced to consecutive prison terms totaling seven years because the legislature specifically authorized cumulative punishments under La. Rev. Stat. Ann. § 14:95.2 and La. Code Crim. Proc. Ann. art. 893.1; the Double Jeopardy Clause does no more than prevent the sentencing court from prescribing greater punishment than the legislature intended. State v. Harleaux, 461 So. 2d 670, 1984 La. App. LEXIS 10407 (Dec. 28, 1984).

• Postconviction Proceedings

•• Motions for New Trial. — In a jury trial the sufficiency of the evidence could not be challenged by a motion for acquittal, La. Code Crim. Proc. Ann. art. 778, which was available only in judge trials, and a defendant failed to show a specific abuse of discretion in a trial judge’s review of a motion for a new trial under La. Code Crim. Proc. Ann. art. 851 on a charge of manslaughter while armed with a firearm. State v. Johnson, 514 So. 2d 684, 1987 La. App. LEXIS 10525 (Oct. 28, 1987).

• Appeals

•• Standards of Review

••• Abuse of Discretion

•••• General Overview. — Given that the maximum term of imprisonment for a conviction of manslaughter was 21 years at hard labor, and a trial court had to impose a minimum sentence of 5 years at hard labor, without benefit of probation, parole, or suspension of sentence, and an additional penalty of two years at hard labor, without benefit of probation, parole or suspension of sentence was required by the firearm enhancement statute, and given further that the sentencing court enumerated some of the statutorily mandated sentencing criteria, the sentencing court did not abuse its discretion and the sentence was not excessive. State v. Burton, 464 So. 2d 421, 1985 La. App. LEXIS 8321 (Feb. 26, 1985), writ of certiorari denied by 468 So. 2d 570, 1985 La. LEXIS 8723 (La. 1985).

EVIDENCE

• Testimony

•• Experts

••• Criminal Trials. — That a shotgun was a firearm within the meaning of La. Rev. Stat. Ann. § 14:95.2 was properly proved through the testimony of the State’s expert witness. State v. Johnson, 514 So. 2d 684, 1987 La. App. LEXIS 10525 (Oct. 28, 1987).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1983-84: A Faculty Symposium: Post Conviction Procedure. 45 La. L. Rev. 485 (November, 1984).

Article: Criminal Trial and Post Conviction Procedure. 46 La. L. Rev. 445 (January, 1986).

Article: Criminal Procedure. 47 La. L. Rev. 267 (November, 1986).

Note: A First Step Toward Resolution of the Physical Evidence Dilemma: State v. Green. 48 La. L. Rev. 1019 (March, 1988).

Developments in the Law, 1987-1988: A Faculty Symposium: Criminal Procedure. 49 La. L. Rev. 329 (November, 1988).

§ 95.2.1. Illegal carrying of a firearm at a parade with any firearm used in the commission of a crime of violence.

A. Whoever commits the crime of illegal carrying of weapons pursuant to R.S. 14:95 with any firearm used in the commission of a crime of violence as defined in R.S. 14:2(B), within one thousand feet of any parade or demonstration for which a permit is issued by a governmental entity, shall be fined not more than two thousand dollars, or imprisoned, with or without hard labor, for not less than one year nor more than five years, or both. Any sentence issued pursuant to the provisions of this Subsection and any sentence issued pursuant to a violation of a crime of violence as defined in R.S. 14:2(B) shall be served consecutively.

B. As used in this Section, the following words mean:

(1) “Firearm” means any pistol, revolver, rifle, shotgun, machine gun, submachine gun, or assault rifle, which is designed to fire or is capable of firing fixed cartridge ammunition or from which a shot or projectile is discharged by an explosive.

(2) “Parade” for the purposes of this Section shall be defined as any celebration of Mardi Gras or directly related pre-Lenten or carnival related festivities, school parades, parish parades, state parades or municipal parades, or any demonstration for which a permit is issued by a governmental entity.

(3) “Parade route” means any public sidewalk, street, highway, bridge, alley, road, or other public passageway upon which a parade travels.

C. Lack of knowledge that the prohibited act occurred on or within one thousand feet of the parade route shall not be a defense. (Acts 2004, No. 661, § 1, eff. Aug. 15, 2004.)

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “R.S. 14:2(B)” for “R.S. 14:2(13)” twice in (A), as amended by Acts 2006, No. 72, § 1.

§ 95.2.2. Reckless discharge of a firearm at a parade or demonstration.

A. Reckless discharge of a firearm at a parade or demonstration is the reckless or criminally negligent discharge of a firearm within one thousand feet of any parade, demonstration, or gathering for which a permit is issued by a governmental entity.

B. For the purposes of this Section:

(1) “Firearm” means any pistol, revolver, rifle, shotgun, machine gun, submachine gun, excluding black powder weapons, or assault rifle which is designed to fire or is capable of firing fixed cartridge ammunition or from which a shot or projectile is discharged by an explosive.

(2) “Parade” for the purposes of this Section shall be defined as any celebration of Mardi Gras or directly related pre-Lenten or carnival-related festivities, school parades, parish parades, state parades, or municipal parades, or any demonstration or gathering for which a permit is issued by a governmental entity.

(3) “Reckless or criminally negligent” means that although neither specific nor general criminal intent is present, there is such disregard of the interest of others that the offender’s conduct amounts to a gross deviation below the standard of care expected to be maintained by a reasonably careful man under like circumstances.

C. The provisions of this Section shall not apply to:

(1) A federal, state, or local law enforcement officer in the performance of his official duties.

(2) The possession of a firearm occurring within one thousand feet of a public gathering entirely within a private residence or in accordance with a concealed handgun permit issued pursuant to R.S. 40:1379.1.

(3) The possession or discharge of a firearm by a person who holds a valid certificate as a living historian in the use, storage, and handling of black powder issued by the Louisiana office of state parks for the purpose of historic reenactments if the firearm is a black powder weapon which is an antique firearm as defined in 18 U.S.C. 921(a)(16), or an antique device exempted from the term “destructive device” in 18 U.S.C. 921(a)(4).

(4) The discharge of a firearm by a person engaged in any lawful hunting or sport shooting activity on public or private property.

D. Whoever commits the crime of reckless or negligent discharge of a firearm at a parade or demonstration shall be sentenced to imprisonment at hard labor for not less than five nor more than fifteen years, at least three years of the sentence imposed shall be served without benefit of parole, probation, or suspension of sentence and shall be fined not more than five thousand dollars.

E. The provisions of this Section shall not apply to the discharge of any firearm which has been authorized as part of the parade itself. (Acts 2009, No. 150, § 1, eff. Aug. 15, 2009; Acts 2012, No. 382, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 382 substituted “fifteen years” for “ten years” in (D).

§ 95.3. Unlawful use or possession of body armor.

A. (1) It is unlawful for any person to possess body armor who has been convicted of any of the following:

(a) A crime of violence as defined in R.S. 14:2(B) which is a felony.

(b) Simple burglary, burglary of a pharmacy, or burglary of an inhabited dwelling.

(c) Unauthorized entry of an inhabited dwelling.

(d) Felony illegal use of weapons or dangerous instrumentalities.

(e) Manufacture or possession of a delayed action incendiary device.

(f) Manufacture or possession of a bomb.

(g) Any violation of the Uniform Controlled Dangerous Substances Law.

(h) Any crime defined as an attempt to commit one of the offenses enumerated in Subparagraphs (a) through (g) of this Paragraph.

(i) Any law of any other state or of the United States or of any foreign government or country of a crime which, if committed in this state, would be one of the crimes enumerated in Subparagraphs (a) through (h) of this Paragraph.

(2) The prohibition in Paragraph (1) of this Subsection shall not apply to any person who is participating in a witness protection program.

B. No person shall use or wear body armor while committing any of the crimes enumerated in Subparagraphs (A)(1)(a) through (i) of this Section.

C. Whoever violates the provisions of this Section shall be fined not more than two thousand dollars or imprisoned with or without hard labor for not more than two years, or both.

D. For the purposes of this Section, “body armor” shall mean bullet resistant metal or other material intended to provide protection from weapons or bodily injury. (Added by Acts 1983, No. 286, § 1; Amended by Acts 2003, No. 1140, § 1, eff. Aug. 15, 2003.)

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “R.S. 14:2(B)” for “R.S. 14:2(13)” in (A)(1)(a), as amended by Acts 2006, No. 72, § 1.

2003 Amendments. — Acts 2003, No. 1140, § 1, effective August 15, 2003, inserted “or possession” following “Unlawful use” in the section heading; added (A) and redesignated the remaining subsections accordingly; substituted “any of the crimes enumerated in... this Section” for “or attempting to commit the crimes of first or second degree murder, manslaughter, armed robbery, aggravated rape, sexual battery, aggravated battery, aggravated assault, aggravated kidnapping, aggravated arson, aggravated burglary, aggravated escape, or illegal carrying of weapons” in (B).

§ 95.4. Consent to search; alcoholic beverage outlet.

A. Any person entering an alcoholic beverage outlet as defined herein, by the fact of such entering, shall be deemed to have consented to a reasonable search of his person for any firearm by a law enforcement officer or other person vested with police power, without the necessity of a warrant.

B. For purposes of this Section, “alcoholic beverage outlet” means any commercial establishment in which alcoholic beverages of either high or low alcoholic content are sold in individual servings for consumption on the premises, whether or not such sales are the primary purpose or are an incidental purpose of the business of the establishment.

C. An “alcoholic beverage outlet” licensed to sell firearms or containing an indoor shooting gallery shall be exempt from the provisions of this Section in those areas designated for the sale of firearms or the shooting gallery.

D. An “alcoholic beverage outlet” shall not include a restaurant if a majority of its gross receipts are from sales of food and non-alcoholic beverages.

E. The owner of the alcoholic beverage outlet shall post a sign, at or near the entrance, that states that by the fact of entering these premises a person shall be deemed to have consented to a reasonable search of his person for any firearm by a law enforcement officer or other person vested with police power, without the necessity of a warrant. (Added by Acts 1983, No. 524, § 1.)

§ 95.5. Possession of firearm on premises of alcoholic beverage outlet.

A. No person shall intentionally possess a firearm while on the premises of an alcoholic beverage outlet.

B. “Alcoholic beverage outlet” as used herein means any commercial establishment in which alcoholic beverages of either high or low alcoholic content are sold in individual servings for consumption on the premises, whether or not such sales are a primary or incidental purpose of the business of the establishment.

C. The provisions of this Section shall not apply to the owner or lessee of an alcoholic beverage outlet, or to an employee of such owner or lessee, or to a law enforcement officer or other person vested with law enforcement authority acting in the performance of his official duties.

D. Whoever violates the provisions of this Section shall be fined not more than five hundred dollars or imprisoned for not more than six months, or both. (Acts 1985, No. 765, § 1.)

CROSS REFERENCES

Municipal Law. — Criminal law > possession of firearm on premises of alcoholic beverage outlet. Baton Rouge Code of Ordinance § 13:95.4.

Possession of firearm on premises of alcoholic beverage outlet. Shreveport Code of Ordinance § 50-135.


§ 95.6. Firearm-free zone; notice; signs; crime; penalties.

A. A “firearm-free zone” is an area inclusive of any school campus and within one thousand feet of any such school campus, and within a school bus.

B. The provisions of this Section shall not apply to:

(1) A federal, state, or local law enforcement building.

(2) A military base.

(3) A commercial establishment which is permitted by law to have firearms or armed security.

(4) Private premises where a firearm is kept pursuant to law.

(5) Any constitutionally protected activity within the firearm-free zone, such as a firearm contained entirely within a motor vehicle.

C. For purposes of this Section:

(1) “School” means any public or private elementary, secondary, high school, or vocational-technical school, college, or university in this state.

(2) “School campus” means all facilities and property within the boundary of the school property.

(3) “School bus” means any motor bus being used to transport children to and from school or in connection with school activities.

D. The local governing authority which has jurisdiction over zoning matters in which each firearm-free zone is located shall publish a map clearly indicating the boundaries of each firearm-free zone in accordance with the specifications in Subsection A. The firearm-free zone map shall be made an official public document and placed with the clerk of court for the parish or parishes in which the firearm-free zone is located.

E. The state superintendent of education, with the approval of the State Board of Elementary and Secondary Education, and the commissioner of higher education, with the approval of the Board of Regents, shall develop a method by which to mark firearm-free zones, including the use of signs or other markings suitable to the situation. Signs or other markings shall be located in a visible manner on or near each school and on and in each school bus indicating that such area is a firearm-free zone and that such zone extends to one thousand feet from the boundary of school property. The state Department of Education shall assist each approved school with the posting of notice as required in this Subsection.

F. (1) It is unlawful for any person to cover, remove, deface, alter, or destroy any sign or other marking identifying a firearm-free zone as provided in this Section.

(2) Whoever violates the provisions of this Subsection shall be fined not more than one thousand dollars or imprisoned for not more than six months, or both. (Acts 1992, No. 197, § 1; Acts 1993, No. 844, § 1; Acts 1993, No. 1031, § 1.)

CROSS REFERENCES

Louisiana Law. — Road, street, highway, right of way maintenance and litter removal, weed cutting, drug free school zone sign posting, and solid waste recycling programs by convict labor; indemnification, see La. R.S. 15:855.

Statewide permits for concealed handguns; application procedures; definitions, see La. R.S. 40:1379.3.

§ 95.7. Possession of or dealing in firearms with obliterated numbers or marks.

A. No person shall intentionally receive, possess, carry, conceal, buy, sell, or transport any firearm from which the serial number or mark of identification has been obliterated.

B. This Section shall not apply to any firearm which is an antique or war relic and is inoperable or for which ammunition is no longer manufactured in the United States and is not readily available in the ordinary channels of commercial trade, or which was originally manufactured without such a number.

C. Whoever violates the provisions of this Section shall be fined not more than one thousand dollars and imprisoned as follows:

(1) For a first offense, the penalty shall be imprisonment, with or without hard labor, for not less than one year nor more than five years.

(2) For a second or subsequent offense, the penalty shall be imprisonment, with or without hard labor, for not less than two years nor more than ten years. (Acts 1993, No. 85, § 1; Acts 2012, No. 478, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 478 substituted “imprisoned as follows” for “may be imprisoned for not more than six months” in the introductory language of (C); added (C)(1) and (C)(2); and made stylistic changes.

§ 95.8. Illegal possession of a handgun by a juvenile.

A. It is unlawful for any person who has not attained the age of seventeen years knowingly to possess any handgun on his person. Any person possessing any handgun in violation of this Section commits the offense of illegal possession of a handgun by a juvenile.

B. (1) On a first conviction, the offender shall be fined not more than one hundred dollars and imprisoned for not less than ninety days and not more than six months.

(2) On a second conviction, the offender shall be fined not more than five hundred dollars and imprisoned with or without hard labor for not more than two years.

(3) On a third or subsequent conviction, the offender shall be fined not more than one thousand dollars and imprisoned at hard labor for not more than five years.

(4) A juvenile adjudicated delinquent under this Section, having been previously found guilty or adjudicated delinquent for any crime of violence as defined by R.S. 14:2(B), or attempt or conspiracy to commit any such offense, shall upon a first or subsequent conviction be fined not less than five hundred dollars and not more than one thousand dollars and shall be imprisoned with or without hard labor for not less than six months and not more than five years. At least ninety days shall be served without benefit of probation, parole, or suspension of sentence.

C. The provisions of this Section shall not apply to any person under the age of seventeen years who is:

(1) Attending a hunter’s safety course or a firearms safety course.

(2) Engaging in practice in the use of a firearm or target shooting at an established range.

(3) Hunting or trapping pursuant to a valid license issued to him pursuant to the laws of this state.

(4) Traveling to or from any activity described in Paragraph (1), (2), or (3) of this Subsection while in possession of an unloaded gun.

(5) On real property with the permission of his parent or legal guardian and with the permission of the owner or lessee of the property.

(6) At such person’s residence and who, with the permission of such person’s parent or legal guardian, possesses a handgun.

(7) Possessing a handgun with the written permission of such person’s parent or legal guardian; provided that such person carries on his person a copy of such written permission.

D. For the purposes of this Section “handgun” means a firearm as defined in R.S. 14:37.2, provided however, that the barrel length shall not exceed twelve inches. (Acts 1999, No. 1218, § 1, eff. Aug. 15, 1999.)

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “R.S. 14:2(B)” for “R.S. 14:2(13)” in (B)(4), as amended by Acts 2006, No. 72, § 1.

CROSS REFERENCES

Louisiana Law. — Definitions, see La. Ch.C. Art. 804.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Weapons

••• Possession

•••• General Overview. — Adjudication of defendant, a juvenile, as delinquent for carrying a concealed weapon on school grounds in violation of La. Rev. Stat. Ann. § 14:95.2 and for possession of a handgun by a juvenile in violation of La. Rev. Stat. Ann. § 14:95.8 was affirmed, because the posting of notices notifying students of the impact of legislation banning weapons from school grounds was not an element of the offense prohibiting handguns on school grounds and the evidence was sufficient to sustain the adjudication. State ex rel. T.J., 786 So. 2d 777, 2001 La. App. LEXIS 810 (Apr. 11, 2001).

§ 95.9. Wearing or possessing body armor, by a student or nonstudent on school property, at school-sponsored functions, or in firearm-free zones.

A. Wearing or possessing body armor, by a student or nonstudent on school property, at a school-sponsored function, or in a firearm-free zone is unlawful and shall be defined as wearing or possessing of body armor, on one’s person, at any time while on a school campus, on school transportation, or at any school-sponsored function in a specific designated area including but not limited to athletic competitions, dances, parties, or any extracurricular activities, or within one thousand feet of any school campus.

B. For purposes of this Section, the following words have the following meanings:

(1) “Body armor” shall mean bullet-resistant metal or other material intended to provide protection from weapons or bodily injury.

(2) “Campus” means all facilities and property within the boundary of the school property.

(3) “Nonstudent” means any person not registered and enrolled in that school or a suspended student who does not have permission to be on the school campus.

(4) “School” means any elementary, secondary, high school, vocational-technical school, college, or university in this state.

(5) “School bus” means any motor bus being used to transport children to and from school or in connection with school activities.

C. The provisions of this Section shall not apply to:

(1) A federal, state, or local law enforcement officer in the performance of his official duties.

(2) A school official or employee acting during the normal course of his employment or a student acting under the direction of such school official or employee.

(3) A person who has notified the school principal or chancellor in writing at least twenty-four hours prior to wearing body armor.

(4) The wearing or possessing of body armor occurring within one thousand feet of school property and entirely on private property, or entirely within a private residence, or in accordance with a concealed handgun permit issued pursuant to R.S. 40:1379.1.

(5) Any constitutionally protected activity which cannot be regulated by the state, such as body armor contained entirely within a motor vehicle.

(6) Any student wearing or possessing body armor to or from a class, in which he is duly enrolled, that requires the use of the body armor in the class.

(7) A student enrolled or participating in an activity requiring the use of body armor.

D. Whoever commits the crime of wearing or possessing body armor by a student or nonstudent on school property, at a school-sponsored function, or in a firearm-free zone shall be fined not more than one thousand dollars, or imprisoned, without hard labor, for not less than six months nor more than one year, or both.

E. Lack of knowledge that the prohibited act occurred on or within one thousand feet of school property shall not be a defense.

F. (1) School officials shall notify all students and parents of the impact of this legislation and shall post notices of the impact of this Section at each major point of entry to the school. These notices shall be maintained as permanent notices.

(2) If a student is detained by the principal or other school official for violation of this Section or the school principal or other school official confiscates or seizes body armor from a student while upon school property, at a school function, or on a school bus, the principal or other school official in charge at the time of the detention or seizure shall immediately report the detention or seizure to the police department or sheriff’s department where the school is located and shall deliver any body armor seized to that agency.

(3) If a student is detained pursuant to Paragraph (2) of this Subsection for wearing or possessing body armor on campus, the principal shall immediately notify the student’s parents.

G. Any principal or school official in charge who fails to report the detention of a student or the seizure of body armor to a law enforcement agency as required by Paragraph (F)(2) of this Section within seventy-two hours of notice of the detention or seizure may be issued a misdemeanor summons for a violation of this Section and may be fined not more than five hundred dollars or sentenced to not more than forty hours of community service, or both. Upon successful completion of the community service or payment of the fine, or both, the arrest and conviction shall be set aside as provided for in Code of Criminal Procedure Article 894(B). (Acts 2008, No. 747, § 1, eff. Aug. 15, 2008.)

2. OBSTRUCTING HIGHWAYS OF COMMERCE.

§ 96. Aggravated obstruction of a highway of commerce.

Aggravated obstruction of a highway of commerce is the intentional or criminally negligent placing of anything, or performance of any act, on any railway, railroad, navigable waterway, road, highway, thoroughfare, or runway of an airport, wherein it is foreseeable that human life might be endangered.

Whoever commits the crime of aggravated obstruction of a highway of commerce shall be imprisoned, with or without hard labor, for not more than fifteen years. (Amended by Acts 1977, No. 173, § 1.)
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REAL PROPERTY LAW

• Water Rights

•• General Overview. — The state and a parish’s police jury were entitled, pursuant to La. Civ. Code Ann. art. 453 and La. Rev. Stat. Ann. §§ 14:96 and 14:97, to enjoin a navigable stream’s obstruction by privately owned barriers. State ex rel. Guste v. Two O’Clock Bayou Land Co., 365 So. 2d 1174, 1978 La. App. LEXIS 3865 (Dec. 20, 1978), writ of certiorari denied by 367 So. 2d 387, 1979 La. LEXIS 8088 (La. 1979).

TORTS

• Negligence

•• Duty. — Where automobile accident victims sought to recover from oil companies for not complying with road weight restrictions and causing a road to be in poor condition, an exception of no cause of action was properly granted as no duty was violated. Thames v. Ballard, 577 So. 2d 149, 1991 La. App. LEXIS 434 (Mar. 5, 1991).

• Premises Liability & Property

•• General Premises Liability

••• General Overview. — Landowners under La. Rev. Stat. Ann. § 14:96 owe a duty to not obstruct the vision of passing motorists. Hakim v. Albritton, 552 So. 2d 548, 1989 La. App. LEXIS 2082 (Nov. 1, 1989).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — District attorney has discretion in determining what charges will be lodged against individuals arrested in his district., OPINION No. 82-829, La. Atty. Gen. Op. No. 1982-829; 1982 La. AG LEXIS 225.

Neither R.S. 14:96, 14:97 nor 14:100.1 prevent the City of Morgan City from obstructing city streets for a fair or parade., OPINION No. 85-188, La. Atty. Gen. Op. No. 1985-188; 1985 La. AG LEXIS 529.

A body of water is navigable in law when it is navigable in fact, and obstruction of a navigable Bayou may be enjoined by law., OPINION No. 92-850, La. Atty. Gen. Op. No. 1992-850; 1993 La. AG LEXIS 42.

A body of water is navigable in law when it is navigable in fact, and obstruction of a navigable bayou may be enjoined by law., OPINION No. 96-147, La. Atty. Gen. Op. No. 1996-147; 1996 La. AG LEXIS 141.

There is no authority for private interests to close, block, obstruct or limit access to navigable waterways., OPINION NO. 01-0293, La. Atty. Gen. Op. No. 2001-0293; 2001 La. AG LEXIS 413.

There is no authority for private interests to close, block, obstruct or limit access to navigable waterways., Opinion No. 01-0293, La. Atty. Gen. Op. No. 2001-0293; 2001 La. AG LEXIS 450.

Bayou Yscloskey is a naturally occurring bayou owned by the state., OPINION NO. 01-0463, La. Atty. Gen. Op. No. 2001-0463; 2002 La. AG LEXIS 4.

The police jury, and not the Bayou Lafourche Fresh Water District, has been vested with the power to maintain navigability and may do so on the banks of navigable bayous for the purposes that are incidental to the navigable character of the stream., Opinion No. 01-0253, La. Atty. Gen. Op. No. 2001-0253; 2002 La. AG LEXIS 143.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Public Access to Louisiana Beaches Following Publicly Funded Restoration Projects: The Reclamation of Fourchon Beach. 13 Tul. Envtl. L.J. 95 (Winter, 1999).

§ 97. Simple obstruction of a highway of commerce.

Simple obstruction of a highway of commerce is the intentional or criminally negligent placing of anything or performance of any act on any railway, railroad, navigable waterway, road, highway, thoroughfare, or runway of an airport, which will render movement thereon more difficult.

Whoever commits the crime of simple obstruction of a highway of commerce shall be fined not more than two hundred dollars, or imprisoned for not more than six months, or both.

CROSS REFERENCES

Municipal Law. — Criminal law > reserved. Baton Rouge Code of Ordinance § 13:1057.

Simple obstruction of highway of commerce. Shreveport Code of Ordinance § 50-137.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• Nuisances

•••• General Overview. — That La. Rev. Stat. Ann. §§ 14:97 and 38:214 make the placing of certain obstructions crimes does not prevent an individual from bringing civil suit for the removal of the same obstructions. D’Albora v. Garcia, 144 So. 2d 911, 1962 La. App. LEXIS 2370 (Sept. 4, 1962).

• Search & Seizure

•• Warrantless Searches

••• Investigative Stops. — A police officer had reasonable suspicion to detain an individual under La. Code Crim. Proc. Ann. art. 215.1(A) who was ultimately convicted of possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967(C) as a result thereof because the individual was stopped in his vehicle at a green light, obstructing traffic on a road, and failing to comply with a traffic control device in violation of La. Rev. Stat. Ann. §§ 14:97, 32:56(B), and 32:231. State v. Anderson, 732 So. 2d 605, 1999 La. App. LEXIS 783 (Mar. 30, 1999).

REAL PROPERTY LAW

• Torts

•• Nuisance

••• General Overview. — Because a canal was navigable in that it was susceptible to commercial use, its obstruction was properly enjoined under La. Rev. Stat. Ann. §§ 14:97 and 38:214. D’Albora v. Garcia, 144 So. 2d 911, 1962 La. App. LEXIS 2370 (Sept. 4, 1962).

That La. Rev. Stat. Ann. §§ 14:97 and 38:214 make the placing of certain obstructions crimes does not prevent an individual from bringing civil suit for the removal of the same obstructions. D’Albora v. Garcia, 144 So. 2d 911, 1962 La. App. LEXIS 2370 (Sept. 4, 1962).

• Water Rights

•• General Overview. — The state and a parish’s police jury were entitled, pursuant to La. Civ. Code Ann. art. 453 and La. Rev. Stat. Ann. §§ 14:96 and 14:97, to enjoin a navigable stream’s obstruction by privately owned barriers. State ex rel. Guste v. Two O’Clock Bayou Land Co., 365 So. 2d 1174, 1978 La. App. LEXIS 3865 (Dec. 20, 1978), writ of certiorari denied by 367 So. 2d 387, 1979 La. LEXIS 8088 (La. 1979).

La. Rev. Stat. Ann. § 14:97 does not apply to privately owned navigable canals which are not part of the public domain or are not dedicated to the public use. Vermilion Corp. v. Vaughn, 356 So. 2d 551, 1978 La. App. LEXIS 3790 (Feb. 6, 1978), writ of certiorari denied by 357 So. 2d 558, 1978 La. LEXIS 5811 (La. 1978), affirmed in part and vacated in part by 444 U.S. 206, 100 S. Ct. 399, 62 L. Ed. 2d 365, 1979 U.S. LEXIS 154, 2000 A.M.C. 2517, 13 Env’t Rep. Cas. (BNA) 1940, 10 Envtl. L. Rep. 20050 (1979).

Although there was an alternate canal for use by plaintiffs, La. Rev. Stat. Ann. § 14:97 did not permit a violation of its terms on the basis that there was an available, alternate route. Discon v. Saray, Inc., 262 LA. 997, 265 So. 2d 765, 1972 La. LEXIS 4992 (June 29, 1972).

TORTS

• Negligence

•• Duty. — Where automobile accident victims sought to recover from oil companies for not complying with road weight restrictions and causing a road to be in poor condition, an exception of no cause of action was properly granted as no duty was violated. Thames v. Ballard, 577 So. 2d 149, 1991 La. App. LEXIS 434 (Mar. 5, 1991).

• Premises Liability & Property

•• General Premises Liability

••• General Overview. — La. Rev. Stat. Ann. §§ 14:97 and 45:324 concern a statutory duty of an occupier of land not to obstruct safe and convenient use of the highways and not to render movement thereon more difficult. Bergeron v. Greyhound Corp., 100 So. 2d 923, 1958 La. App. LEXIS 530 (Feb. 3, 1958).

TRANSPORTATION LAW

• Water Transportation

•• Waterways. — Canal which was constructed with private funds on private property was not public property, even though it may have been navigable; the restrictions against obstructing a highway of commerce contained in La. Rev. Stat. Ann. § 14:97 did not apply to it. National Audubon Soc. v. White, 302 So. 2d 660, 1974 La. App. LEXIS 4485 (Oct. 16, 1974), writ of certiorari denied by 305 So. 2d 542, 1975 La. LEXIS 3629 (La. 1975).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — It is unlawful to block an entrance to a navigable body of water., Opinion No. 81-1298, La. Atty. Gen. Op. No. 1981-1298; 1982 La. AG LEXIS 835.

Neither R.S. 14:96, 14:97 nor 14:100.1 prevent the City of Morgan City from obstructing city streets for a fair or parade., OPINION No. 85-188, La. Atty. Gen. Op. No. 1985-188; 1985 La. AG LEXIS 529.

A local political subdivision has the authority to regulate public access within the coastal zone through the issuance of its own permits. The extent of this power is still an open question however., OPINION NUMBER 89-274, La. Atty. Gen. Op. No. 1989-274; 1989 La. AG LEXIS 533.

A body of water is navigable in law when it is navigable in fact, and obstruction of a navigable Bayou may be enjoined by law., OPINION No. 92-850, La. Atty. Gen. Op. No. 1992-850; 1993 La. AG LEXIS 42.

A body of water is navigable in law when it is navigable in fact, and obstruction of a navigable bayou may be enjoined by law., OPINION No. 96-147, La. Atty. Gen. Op. No. 1996-147; 1996 La. AG LEXIS 141.

There is no authority for private interests to close, block, obstruct or limit access to navigable waterways., OPINION NO. 01-0293, La. Atty. Gen. Op. No. 2001-0293; 2001 La. AG LEXIS 413.

There is no authority for private interests to close, block, obstruct or limit access to navigable waterways., Opinion No. 01-0293, La. Atty. Gen. Op. No. 2001-0293; 2001 La. AG LEXIS 450.

Bayou Yscloskey is a naturally occurring bayou owned by the state., OPINION NO. 01-0463, La. Atty. Gen. Op. No. 2001-0463; 2002 La. AG LEXIS 4.

The police jury, and not the Bayou Lafourche Fresh Water District, has been vested with the power to maintain navigability and may do so on the banks of navigable bayous for the purposes that are incidental to the navigable character of the stream., Opinion No. 01-0253, La. Atty. Gen. Op. No. 2001-0253; 2002 La. AG LEXIS 143.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Conflicting Interests in Southern Louisiana’s Wetlands: Private Developers Versus Conservationists, and the State and Federal Regulatory Roles. 56 Tul. L. Rev. 1006 (April, 1982).

§ 97.1. Solicitation on an interstate highway.

A. Solicitation on an interstate highway is the intentional act of soliciting, begging, panhandling or otherwise requesting anything of value on any interstate highway, or on any entrance or exit ramp of an interstate highway.

B. Whoever commits the crime of solicitation on an interstate highway shall be fined not more than two hundred dollars, or imprisoned for not more than six months, or both. (Acts 1997, No. 1099, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — It is unlawful for charitable organizations to solicit funds on public roadways., OPINION 98-487, La. Atty. Gen. Op. No. 1998-487; 1998 La. AG LEXIS 545.

Certain groups may solicit contributions subject to the permission of the local governing authority. The local governing authority, therefore, has the power to condition such activities to ensure the safety of the participants and passers-by. R.S. 2798.1 and R.S. 2792.4 provide limitation of liability for the local governing authority’s officers and board members., Opinion 03-0394, 2003 La. AG LEXIS 493.

§ 97.2. Unlawful sale, purchase, possession, or use of traffic signal preemption devices.

A. It shall be unlawful for any person to sell, purchase, possess, or use a traffic signal preemption device except under the following circumstances:

(1) The owner or operator of an emergency service vehicle for use in providing emergency services, including but not limited to law enforcement vehicles, fire-fighting vehicles, emergency medical service vehicles, or ambulance vehicles;

(2) The owner or operator of a department of transportation, city, or parish maintenance vehicle for use in performing traffic control signal tests or maintenance;

(3) The owner or operator of a public transit vehicle for use in providing transit service; or

(4) An employee or agent of a traffic control signal preemption device manufacturer or retailer in the course of his employment in providing, selling, manufacturing, or transporting a traffic control signal preemption device to an individual, entity, or agency listed in this Subsection.

B. Whoever violates the provisions of this Section shall be fined not more than five thousand dollars, imprisoned for not more than one year, or both.

C. For purposes of this Section, “traffic control preemption device” means a device that interferes with or alters the operation of a traffic control signal. (Acts 2004, No. 366, § 1, eff. Aug. 15, 2004.)


3. DRIVING OFFENSES.

§ 98. Operating a vehicle while intoxicated.

A. (1) The crime of operating a vehicle while intoxicated is the operating of any motor vehicle, aircraft, watercraft, vessel, or other means of conveyance when:

(a) The operator is under the influence of alcoholic beverages; or

(b) The operator’s blood alcohol concentration is 0.08 percent or more by weight based on grams of alcohol per one hundred cubic centimeters of blood; or

(c) The operator is under the influence of any controlled dangerous substance listed in Schedule I, II, III, IV, or V as set forth in R.S. 40:964; or

(d) (i) The operator is under the influence of a combination of alcohol and one or more drugs which are not controlled dangerous substances and which are legally obtainable with or without a prescription.

(ii) It shall be an affirmative defense to any charge under this Subparagraph pursuant to this Section that the label on the container of the prescription drug or the manufacturer’s package of the drug does not contain a warning against combining the medication with alcohol.

(e) (i) The operator is under the influence of one or more drugs which are not controlled dangerous substances and which are legally obtainable with or without a prescription.

(ii) It shall be an affirmative defense to any charge under this Subparagraph pursuant to this Section that the operator did not knowingly consume quantities of the drug or drugs which substantially exceed the dosage prescribed by the physician or the dosage recommended by the manufacturer of the drug.

(2) A valid driver’s license shall not be an element of the offense, and the lack thereof shall not be a defense to a prosecution for operating a vehicle while intoxicated.

B. (1) On a first conviction, notwithstanding any other provision of law to the contrary, the offender shall be fined not less than three hundred dollars nor more than one thousand dollars, and shall be imprisoned for not less than ten days nor more than six months. Imposition or execution of sentence shall not be suspended unless:

(a) The offender is placed on probation with a minimum condition that he serve two days in jail and participate in a court-approved substance abuse program and participate in a court-approved driver improvement program; or

(b) The offender is placed on probation with a minimum condition that he perform four eight-hour days of court-approved community service activities, at least half of which shall consist of participation in a litter abatement or collection program, participate in a court-approved substance abuse program, and participate in a court-approved driver improvement program. An offender, who participates in a litter abatement or collection program pursuant to this Subparagraph, shall have no cause of action for damages against the entity conducting the program or supervising his participation therein, including a municipality, parish, sheriff, or other entity, nor against any official, employee, or agent of such entity, for any injury or loss suffered by him during or arising out of his participation in the program, if such injury or loss is a direct result of the lack of supervision or act or omission of the supervisor, unless the injury or loss was caused by the intentional or grossly negligent act or omission of the entity or its official, employee, or agent.

(2) (a) If the offender had a blood alcohol concentration of 0.15 percent or more by weight based on grams of alcohol per one hundred cubic centimeters of blood, at least forty-eight hours of the sentence imposed pursuant to Paragraph (B)(1) of this Subsection shall be served without the benefit of parole, probation, or suspension of sentence. Imposition or execution of the remainder of the sentence shall not be suspended unless the offender complies with Subparagraph (B)(1)(a) or (b) of this Subsection.

(b) If the offender had a blood alcohol concentration of 0.20 percent or more by weight based on grams of alcohol per one hundred cubic centimeters of blood, the offender shall be fined not less than seven hundred fifty dollars nor more than one thousand dollars and at least forty-eight hours of the sentence imposed pursuant to Paragraph (B)(1) of this Subsection shall be served without the benefit of parole, probation, or suspension of sentence. Imposition or execution of the remainder of the sentence shall not be suspended unless the offender complies with Subparagraph (B)(1)(a) or (b) of this Subsection.

C. (1) On a conviction of a second offense, notwithstanding any other provision of law to the contrary except as provided in Paragraphs (3) and (4) of this Subsection, regardless of whether the second offense occurred before or after the first conviction, the offender shall be fined not less than seven hundred fifty dollars, nor more than one thousand dollars, and shall be imprisoned for not less than thirty days nor more than six months. At least forty-eight hours of the sentence imposed shall be served without benefit of parole, probation, or suspension of sentence. Nothing herein shall prohibit a court from sentencing a defendant to home incarceration, if otherwise allowed under the provisions of Article 894.2 of the Code of Criminal Procedure. Imposition or execution of the remainder of the sentence shall not be suspended unless:

(a) The offender is placed on probation with a minimum condition that he serve fifteen days in jail and participate in a court-approved substance abuse program and participate in a court-approved driver improvement program; or

(b) The offender is placed on probation with a minimum condition that he perform thirty eight-hour days of court-approved community service activities, at least half of which shall consist of participation in a litter abatement or collection program, and participate in a court-approved substance abuse program, and participate in a court-approved driver improvement program. An offender, who participates in a litter abatement or collection program pursuant to this Subparagraph, shall have no cause of action for damages against the entity conducting the program or supervising his participation therein, including a municipality, parish, sheriff, or other entity, nor against any official, employee, or agent of such entity, for any injury or loss suffered by him during or arising out of his participation therein, if such injury or loss is a direct result of the lack of supervision or act or omission of the supervisor, unless the injury or loss was caused by the intentional or grossly negligent act or omission of the entity or its official, employee, or agent.

(2) (a) If the offender had a blood alcohol concentration of 0.15 percent or more by weight based on grams of alcohol per one hundred cubic centimeters of blood, at least ninety-six hours of the sentence imposed pursuant to Paragraph (1) of this Subsection shall be served without the benefit of parole, probation, or suspension of sentence. Imposition or execution of the remainder of the sentence shall not be suspended unless the offender complies with Subparagraph (1)(a) or (b) of this Subsection.

(b) If the offender had a blood alcohol concentration of 0.20 percent or more by weight based on grams of alcohol per one hundred cubic centimeters of blood, the offender shall be fined one thousand dollars and at least ninety-six hours of the sentence imposed pursuant to Paragraph (1) of this Subsection shall be served without the benefit of parole, probation, or suspension of sentence. Imposition or execution of the remainder of the sentence shall not be suspended unless the offender complies with Subparagraph (1)(a) or (b) of this Subsection.

(3) Notwithstanding the provisions of Paragraph (1) of this Subsection, on a conviction of a second offense when the first offense was for the crime of vehicular homicide in violation of R.S. 14:32.1, or first degree vehicular negligent injuring in violation of R.S. 14:39.2, the offender shall be imprisoned with or without hard labor for not less than one year nor more than five years, and shall be fined two thousand dollars. At least six months of the sentence of imprisonment imposed shall be without benefit of probation, parole, or suspension of sentence. Imposition or execution of the remainder of the sentence shall not be suspended unless the provisions of Subparagraph (1)(a) or (b) of this Subsection are complied with.

(4) Notwithstanding the provisions of Paragraph (1) of this Subsection, on a conviction of a second offense when the arrest for the second offense occurs within one year of the commission of the first offense, the offender shall be imprisoned for thirty days without benefit of parole, probation, or suspension of sentence and shall participate in a court-approved substance abuse program and in a court-approved driver improvement program.

D. (1) (a) On a conviction of a third offense, notwithstanding any other provision of law to the contrary and regardless of whether the offense occurred before or after an earlier conviction, the offender shall be imprisoned with or without hard labor for not less than one year nor more than five years and shall be fined two thousand dollars. One year of the sentence of imprisonment shall be imposed without benefit of probation, parole, or suspension of sentence. The court, in its discretion, may suspend all or any part of the remainder of the sentence of imprisonment. If any portion of the sentence is suspended, the offender shall be placed on supervised probation with the Department of Public Safety and Corrections, division of probation and parole, for a period of time equal to the remainder of the sentence of imprisonment, which probation shall commence on the day after the offender’s release from custody.

(b) Any offender placed on probation pursuant to the provisions of this Subsection shall be required as a condition of probation to participate in thirty eight-hour days of court-approved community service activities and to submit to and complete either of the following requirements:

(i) To immediately undergo an evaluation by the Department of Health and Hospitals, office of behavioral health to determine the nature and extent of the offender’s substance abuse disorder and to participate in any treatment plan recommended by the office of behavioral health, including treatment in an inpatient facility approved by the office for a period of not less than four weeks followed by outpatient treatment services for a period not to exceed twelve months.

(ii) To participate in substance abuse treatment in an alcohol and drug abuse program provided by a drug division subject to the applicable provisions of R.S.13:5301 et seq. if the offender is otherwise eligible to participate in such program.

(c) In addition to the requirements set forth in Subparagraph (b) of this Paragraph, any offender placed on probation pursuant to the provisions of Subsection D of this Section shall be placed in a home incarceration program approved by the division of probation and parole for a period of time not less than six months and not more than the remainder of the sentence of imprisonment.

(d) If any offender placed on probation pursuant to the provisions of Subsection D of this Section fails to complete the substance abuse treatment required by the provisions of this Paragraph or violates any other condition of probation, including conditions of home incarceration, his probation may be revoked, and he may be ordered to serve the balance of the sentence of imprisonment, without credit for time served under home incarceration.

(e) If the offender fails to complete the substance abuse treatment required by the provisions of this Paragraph or violates any condition of home incarceration, he shall be imprisoned for the original term of his suspended sentence with no credit for time served under home incarceration.

(2) (a) In addition, the court shall order, subject to the discretion of the prosecuting district attorney, that the vehicle being driven by the offender at the time of the offense shall be seized and impounded, and sold at auction in the same manner and under the same conditions as executions of writ of seizures and sale as provided in Book V, Title II, Chapter 4 of the Code of Civil Procedure. If the district attorney elects to forfeit the vehicle, he shall file a written motion at least five days prior to sentencing stating his intention to forfeit the vehicle. When the district attorney elects to forfeit the vehicle, the court shall order it forfeited.

(b) The vehicle shall be exempt from sale if it was stolen, or if the driver of the vehicle at the time of the violation was not the owner and the owner did not know that the driver was operating the vehicle while intoxicated. If this exemption is applicable, the vehicle shall not be released from impoundment until such time as towing and storage fees have been paid.

(c) In addition, the vehicle shall be exempt from sale if all towing and storage fees are paid by a valid lienholder.

(d) The proceeds of the sale shall first be used to pay court costs and towing and storage costs, and the remainder shall be allocated as follows: sixty percent of the funds shall go to the arresting agency, twenty percent to the prosecuting district attorney, and twenty percent to the Louisiana Property and Casualty Insurance Commission for its use in studying other ways to reduce drunk driving and insurance rates.

(3) (a) An offender sentenced to home incarceration during probation shall be subject to special conditions to be determined by the court, which shall include but shall not be limited to the following:

(i) Electronic monitoring.

(ii) Curfew restrictions.

(iii) Home visitation at least once per month by the Department of Public Safety and Corrections for the first six months. After the first six months, the level of supervision will be determined by the department based upon a risk assessment instrument.

(b) The court shall also require the offender to obtain employment and to participate in a court-approved driver improvement program at his expense. The activities of the offender outside of his home shall be limited to traveling to and from work, church services, Alcoholics Anonymous meetings, or a court-approved driver improvement program.

(c) Offenders sentenced to home incarceration required under the provisions of this Section shall be subject to all other applicable provisions of Code of Criminal Procedure Article 894.2.

E. (1) (a) Except as otherwise provided in Subparagraph (4)(b) of this Subsection, on a conviction of a fourth or subsequent offense, notwithstanding any other provision of law to the contrary and regardless of whether the fourth offense occurred before or after an earlier conviction, the offender shall be imprisoned with or without hard labor for not less than ten years nor more than thirty years and shall be fined five thousand dollars. Two years of the sentence of imprisonment shall be imposed without benefit of probation, parole, or suspension of sentence. The court, in its discretion, may suspend all or any part of the remainder of the sentence of imprisonment. If any portion of the sentence is suspended, the offender shall be placed on supervised probation with the Department of Public Safety and Corrections, division of probation and parole, for a period of time not to exceed five years, which probation shall commence on the day after the offender’s release from custody.

(b) Any offender placed on probation pursuant to the provisions of this Subsection shall be required, as a condition of probation, to participate in forty eight-hour days of court-approved community service activities and to submit to and complete either of the following requirements:

(i) To immediately undergo an evaluation by the Department of Health and Hospitals, office of behavioral health to determine the nature and extent of the offender’s substance abuse disorder and to participate in any treatment plan recommended by the office of behavioral health, including treatment in an inpatient facility approved by the office for a period of not less than four weeks followed by outpatient treatment services for a period not to exceed twelve months.

(ii) To participate in substance abuse treatment in an alcohol and drug abuse program provided by a drug division subject to the applicable provisions of R.S.13:5301 et seq. if the offender is otherwise eligible to participate in such program.

(c) In addition to the requirements set forth in Subparagraph (b) of this Paragraph, any offender placed on probation pursuant to the provisions of Subsection E of this Section shall be placed in a home incarceration program approved by the division of probation and parole for a period of time not less than one year nor more than the remainder of the term of supervised probation.

(d) If any offender placed on probation pursuant to the provisions of Subsection E of this Section fails to complete the substance abuse treatment required by the provisions of this Paragraph or violates any other condition of probation, including conditions of home incarceration, his probation may be revoked, and he may be ordered to serve the balance of the sentence of imprisonment, without credit for time served under home incarceration.

(2) (a) In addition, the court shall order, subject to the discretion of the prosecuting district attorney, that the vehicle being driven by the offender at the time of the offense be seized and impounded, and be sold at auction in the same manner and under the same conditions as executions of writ of seizure and sale as provided in Book V, Title II, Chapter 4 of the Code of Civil Procedure. If the district attorney elects to forfeit the vehicle, he shall file a written motion at least five days prior to sentencing stating his intention to forfeit the vehicle.

(b) The vehicle shall be exempt from sale if it was stolen, or if the driver of the vehicle at the time of the violation was not the owner and the owner did not know that the driver was operating the vehicle while intoxicated. If this exemption is applicable, the vehicle shall not be released from impoundment until such time as towing and storage fees have been paid.

(c) In addition, the vehicle shall be exempt from sale if all towing and storage fees are paid by a valid lienholder.

(d) The proceeds of the sale shall first be used to pay court costs and towing and storage costs, and the remainder shall be allocated as follows: sixty percent of the funds shall go to the arresting agency, twenty percent to the prosecuting district attorney, and twenty percent to the Louisiana Property and Casualty Insurance Commission for its use in studying other ways to reduce drunk driving and insurance rates.

(3) (a) An offender sentenced to home incarceration during probation shall be subject to special conditions to be determined by the court, which shall include but not be limited to the following:

(i) Electronic monitoring.

(ii) Curfew restrictions.

(iii) Home visitation at least once per month by the Department of Public Safety and Corrections for the first six months. After the first six months, the level of supervision will be determined by the department based upon a risk assessment instrument.

(b) The court shall also require the offender to obtain employment and to participate in a court-approved driver improvement program at his expense. The activities of the offender outside of his home shall be limited to traveling to and from work, church services, Alcoholics Anonymous meetings, or a court-approved driver improvement program.

(c) Offenders sentenced to home incarceration required under the provisions of this Section shall be subject to all other applicable provisions of Code of Criminal Procedure Article 894.2.

(4) (a) If the offender has previously been required to participate in substance abuse treatment and home incarceration pursuant to Subsection D of this Section, the offender shall not be sentenced to substance abuse treatment and home incarceration for a fourth or subsequent offense, but shall be imprisoned at hard labor for not less than ten nor more than thirty years, and at least three years of the sentence shall be imposed without benefit of suspension of sentence, probation, or parole.

(b) If the offender has previously received the benefit of suspension of sentence, probation, or parole as a fourth offender, after serving the mandatory sentence required by Subparagraph (E)(1)(a), no part of the remainder of the sentence may be imposed with benefit of suspension of sentence, probation, or parole, and no portion of the sentence shall be imposed concurrently with the remaining balance of any sentence to be served for a prior conviction for any offense.

F. (1) For purposes of determining whether a defendant has a prior conviction for violation of this Section, a conviction under either R.S. 14:32.1, vehicular homicide, R.S. 14:39.1, vehicular negligent injuring, or R.S. 14:39.2, first degree vehicular negligent injuring, or a conviction under the laws of any state or an ordinance of a municipality, town, or similar political subdivision of another state, which prohibits the operation of any motor vehicle, aircraft, watercraft, vessel, or other means of conveyance while intoxicated, while impaired, or while under the influence of alcohol, drugs, or any controlled dangerous substance shall constitute a prior conviction. This determination shall be made by the court as a matter of law.

(2) For purposes of this Section, a prior conviction shall not include a conviction for an offense under this Section, under R.S. 14:32.1, 39.1, or R.S. 39.2, or under a comparable statute or ordinance of another jurisdiction, as described in Paragraph (1) of this Subsection, if committed more than ten years prior to the commission of the crime for which the defendant is being tried and such conviction shall not be considered in the assessment of penalties hereunder. However, periods of time during which the offender was awaiting trial, on probation or parole for an offense described in Paragraph (1) of this Subsection, under an order of attachment for failure to appear, or incarcerated in a penal institution in this or any other state shall be excluded in computing the ten-year period.

G. The legislature hereby finds and declares that conviction of a third or subsequent DWI offense is presumptive evidence of the existence of a substance abuse disorder in the offender posing a serious threat to the health and safety of the public. Further, the legislature finds that there are successful treatment methods available for treatment of addictive disorders. Court-approved substance abuse programs provided for in Subsections B, C, and D of this Section shall include a screening procedure to determine the portions of the program which may be applicable and appropriate for individual offenders and shall assess the offender’s degree of alcohol abuse.

H. “Community service activities” as used in this Section may include duty in any morgue, coroner’s office, or emergency treatment room of a state-operated hospital or other state-operated emergency treatment facility, with the consent of the administrator of the morgue, coroner’s office, hospital, or facility.

I. An offender ordered to participate in a substance abuse program in accordance with the provisions of this Section shall pay the cost incurred in participating in the program. Failure to make such payment shall subject the offender to revocation of probation, unless the court determines that the offender is unable to pay. If the court determines that the offender is unable to pay, the state shall pay for the cost of the substance abuse treatment. An offender sentenced to home incarceration and to participate in a driver improvement program shall pay the cost incurred in participating in home incarceration and a driver improvement program unless the court determines that the offender is unable to pay. However, if the court determines that an offender is unable to pay the costs incurred for participating in a substance abuse treatment program, driver improvement program, or home incarceration, the court may, upon completion of such program or home incarceration, require that the offender reimburse the state for all or a portion of such costs pursuant to a payment schedule determined by the court.

J. This Subsection shall be cited as the “Child Endangerment Law”. When the state proves in addition to the elements of the crime as set forth in Subsection A of this Section that a minor child twelve years of age or younger was a passenger in the motor vehicle, aircraft, watercraft, vessel, or other means of motorized conveyance at the time of the commission of the offense, of the sentence imposed by the court, the execution of the minimum mandatory sentence provided by Subsection B or C of this Section, as appropriate, shall not be suspended. If imprisonment is imposed pursuant to the provisions of Subsection D, the execution of the minimum mandatory sentence shall not be suspended. If imprisonment is imposed pursuant to the provisions of Subsection E, at least two years of the sentence shall be imposed without benefit of suspension of sentence.

K. (1) In addition to any penalties imposed under this Section, upon conviction of a first offense if the offender had a blood alcohol concentration of 0.20 percent or more by weight based on grams of alcohol per one hundred cubic centimeters of blood the driver’s license of the offender shall be suspended for two years. Such offender may apply for a restricted license to be in effect during the entire period of suspension upon proof to the Department of Public Safety and Corrections that his motor vehicle has been equipped with a functioning ignition interlock device in compliance with the requirements of R.S. 32:378.2. The ignition interlock device shall remain installed and operative on his vehicle during the first twelve-month period of suspension of his driver’s license following the date of conviction.

(2) (a) In addition to any penalties imposed under this Section, upon conviction of a second offense, any vehicle, while being operated by the offender, shall be equipped with a functioning ignition interlock device in accordance with the provisions of R.S. 15:306. This requirement shall remain in effect for a period of not less than six months. In addition, the device shall remain installed and operative during any period that the offender’s operator’s license is suspended under law and for any additional period as determined by the court.

(b) In addition to any penalties imposed under this Section and notwithstanding the provisions of Subparagraph (2)(a) of this Subsection, upon conviction of a second offense if the offender had a blood alcohol concentration of 0.20 percent or more by weight based on grams of alcohol per one hundred cubic centimeters of blood, the driver’s license of the offender shall be suspended for four years. The offender may apply for a restricted license to be in effect during the period of suspension upon proof to the Department of Public Safety and Corrections that his motor vehicle has been equipped with a functioning ignition interlock device in compliance with the requirements of R.S. 32:378.2. The ignition interlock device shall remain installed and operative on his vehicle during the first three years of the four-year period of the suspension of his driver’s license.

(3) (a) Notwithstanding the provisions of Paragraph (1) of this Subsection and R.S. 32:414(D)(1)(b), upon conviction of a third or subsequent offense of the provisions of this Section, any motor vehicle, while being operated by the offender, shall be equipped with a functioning ignition interlock device in accordance with the provisions of R.S. 15:306. The ignition interlock device shall remain installed and operative until the offender has completed the requirements of substance abuse treatment and home incarceration under the provisions of Subsections D and E of this Section.

(b) Any offender convicted of a third or subsequent offense of the provisions of this Section shall, after one year of the suspension required by R.S. 32:414(D)(1)(a), upon proof of the Department of Public Safety and Corrections that the motor vehicles being operated by the offender are equipped with functioning interlock devices, be issued a restricted driver’s license. The restricted license shall be effective for the period of time that the offender’s driver’s license is suspended. The restricted license shall entitle the offender to operate the vehicles equipped with a functioning interlock device in order to earn a livelihood and to travel to and from the places designated in Paragraphs (D)(3) and (E)(3) of this Section.

(4) The provisions of this Subsection shall not require installation of an ignition interlock device in any vehicle described in R.S. 32:378.2(I). (Amended by Acts 1991, No. 83, § 1; Acts 1991, No. 454, § 1; Acts 1992, No. 69, § 1; Acts 1992, No. 679, § 1; Acts 1992, No. 697, § 1; Acts 1993, No. 247, § 1, eff. June 2, 1993; Acts 1993, No. 403, § 1; Acts 1993, No. 669, § 1, eff. June 21, 1993; Acts 1994, 3rd Ex. Sess., No. 20, § 1; Acts 1995, No. 316, § 1, eff. June 16, 1995; Acts 1995, No. 520, § 1; Acts 1997, No. 1296, § 2, eff. July 15, 1997; Acts 1998, 1st Ex. Sess., No. 4, § 1, eff. June 16, 1998; Acts 1999, No. 1292, § 1, eff. Aug. 15, 1999; Acts 2000, 1st Ex. Sess., No. 81, § 1, eff. Apr. 17, 2000; Acts 2000, 1st Ex. Sess., No. 139, § 1, eff. June 6, 2000; Acts 2001, No. 781, § 1, eff. Sept. 30, 2003; Acts 2001, No. 1163, § 2, eff. Aug. 15, 2001; Acts 2003, No. 535, § 1, eff. Aug. 15, 2003; Acts 2003, No. 752, § 1, eff. Sept. 30, 2003; Acts 2004, No. 762, § 1, eff. Aug. 15, 2004; Acts 2005, No. 497, § 1, eff. Aug. 15, 2005; Acts 2007, No. 227, § 1, eff. Aug. 15, 2007; Acts 2008, No. 161, § 1, eff. Aug. 15, 2008; Acts 2008, No. 451, § 2, eff. June 25, 2008; Acts 2008, No. 640, § 1, eff. Aug. 15, 2008; Acts 2010, No. 801, § 1, eff. June 30, 2010; Acts 2012, No. 547, § 1, eff. June 5, 2012; Acts 2012, No. 571, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 547 inserted “or parole” in the second sentence of (F)(2).

The 2012 amendment by Act No. 571 substituted “Paragraphs (3) and (4)” for “Paragraph (3)” in the first sentence of the introductory language of (C)(1); and added (C)(4).

2010 Amendment Amendments. — The 2010 amendment by No. 801 substituted “One year” for “Forty-five days” in (D)(1)(a); in (D)(2)(a), added “subject to the discretion of the prosecuting district attorney” and added the second and third sentences; rewrote (D)(2)(d) and (E)(2)(d), which formerly read: “The proceeds of the sale shall first be used to pay court costs and towing and storage costs, and the remainder shall be forwarded to the Council on Automobile Insurance Rates and Enforcement for its use in studying other ways to reduce drunk driving and insurance rates”; substituted “Two years” for “Seventy-five days” in (E)(1)(a); in (E)(2)(a), added “subject to the discretion of the prosecuting district attorney” and added the second sentence; and in (E)(4)(b), added “after serving the mandatory sentence required by Subparagraph (E)(1)(a)” and “the remainder of.”

LSLI 2009 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “office of behavioral health” for “office for addictive services” twice in (D)(1)(b)(i) and (E)(1)(b)(i).

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute merged (F)(2), as amended by Acts 2008, No. 451, § 1 with (F)(2), as amended by Acts 2008, No. 640, § 1. In addition, the LSLI inserted “R.S.” preceding “14:39.2” in (F)(2).

2008 Amendments. — Acts 2008, No. 161, § 1, effective August 15, 2008, substituted “Forty-five days” for “Thirty days” in (D)(1)(a); substituted “this Subsection shall be required as a condition of probation to participate in thirty eight-hour days of court-approved community service activities and to submit to” for “Subsection D of this Section shall be required as a condition of probation to submit to” in (D)(1)(b); substituted “Seventy-five days” for “Sixty days” in (E)(1)(a); and substituted “this Subsection shall be required as a condition of probation to participate in forty eight-hour days of court-approved community service activities and to submit to” for “Subsection E of this Section shall be required as a condition of probation to submit to” in (E)(1)(b).

Acts 2008, No. 451, § 2, effective June 25, 2008, added “14:39.2” and made related and stylistic changes in (F)(2).

Acts 2008, No. 640, § 1, effective August 15, 2008, inserted “awaiting trial, on probation for an offense described in Paragraph (1) of this Subsection, under an order of attachment for failure to appear, or” in (F)(2).

2007 Amendments. — Acts 2007, No. 227, § 1, effective August 15, 2007, added (A)(1)(e)(ii); and deleted “and the influence is caused by the operator knowingly consuming quantities of the drug or drugs which substantially exceed the dosage prescribed by the physician or the dosage recommended by the manufacturer of the drug” from the end of (A)(1)(e)(i).

2005 Amendments. — Acts 2005, No. 497, § 1, effective August 15, 2005, inserted “court, in its discretion, may suspend all or any part of the” and “If any portion of the sentence is suspended, the” in (D)(1)(a) and (E)(1)(a); in (D)(1)(b), added “Any offender placed on probation pursuant to the provisions of Subsection D of this Section”; inserted “any offender placed on probation pursuant to the provisions of Subsection D of this Section” in (D)(1)(c) and (d); in (E)(1)(b), added “Any offender placed on probation pursuant to the provisions of Subsection E of this Section” in (E)(1)(c) and (d); substituted “required by” for “in accordance with,” deleted “required by” at the end of the third sentence, and added “However, if the court ... determined by the court” in (I).

2004 Amendments. — Acts 2004, No. 762, § 1, effective August 15, 2004, rewrote (D)(1) and (3); and rewrote (E)(1) and (3).

2003 Amendments. — Acts 2003, No. 535, § 1, effective August 15, 2003, added (b), redesignated former (C)(2) as (C)(2)(a); and in this subparagraph, substituted “Subsection” for “Section” twice in (C)(2)(a), added (C)(2)(b); added (K)(1); and added (K)(2)(a) and redesignated all remaining paragraphs accordingly.

Acts 2003, No. 752, § 1, effective September 30, 2003, redesignated former (A)(1)(d) as (A)(1)(d)(i); deleted “and the label on the container of the prescription drug or the manufacturer’s package of the drug contains a warning against combining the medication with alcohol” from the end of subsection (A)(1)(d)(i); added (A)(1)(d)(ii).

2001 Amendments. — Acts 2001, No. 781, § 1, effective September 30, 2003, substituted “.08 percent” for “.10 percent” in (A)(1)(b); substituted “or” for a period at the end of (A)(1)(c); added (A)(1)(d) and (A)(1)(e).

Acts 2001, No. 1163, § 2, effective August 15, 2001, in (D)(1) inserted “imprisoned with or without hard labor ... and the offender shall be,” deleted “imprisoned with or without hard labor” following “and the offender shall be,” inserted “required to undergo an evaluation ... sentenced to home incarceration,” substituted “the period of time remaining on the offender’s suspended sentence as provided in Paragraph (3) of this Subsection” for “one year nor more than five years,” deleted “and shall be fined two thousand dollars” following “of this Subsection,” inserted “If the offender fails to complete the ... served under home incarceration,” deleted “At least six months of the sentence of imprisonment imposed shall be without benefit of probation, parole, or suspension of sentence. If a portion of the sentence is imposed with benefit of probation, parole, or suspension of sentence, the court shall require the offender to participate in a court-approved substance abuse program and participate in a court-approved driver improvement program” following “under home incarceration”; added (D)(3)(a); added (D)(3)(a)(i) through (D)(3)(a)(iii); added (D)(3)(b) and (D)(3)(c); in (E)(1) substituted “Except as otherwise provided in Subparagraph (4)(b) of this Subsection, on” for “On,” substituted “imprisoned with or without hard labor ... shall be sentenced to home incarceration” for “sentenced to imprisonment at hard labor,” substituted “one” for “ten,” substituted “five years” for “thirty years,” inserted “in accordance with Paragraph (3) of this Subsection,” added “If the offender fails to complete the substance abuse treatment ... no credit for time served under home incarceration” at the end; added (E)(3)(a); added (E)(3)(a)(i) through (E)(3)(a)(iii); added (E)(3)(b) and (E)(3)(c); deleted former subparagraph (E)(3)(a), which read: “At least two years of the sentence shall be imposed without benefit of suspension of sentence, probation, or parole. In the discretion of the court, any additional portion or all of the sentence may be imposed without benefit of suspension of sentence, probation, or parole. If a portion of the sentence is imposed with benefit of suspension of sentence, probation, or parole, the court shall require the offender to participate in a court-approved substance abuse program and a court-approved driver improvement program”; redesignated former subparagraph (3)(b) to (4)(a); in (4)(a) substituted “substance abuse treatment and home incarceration” for “either or both of such programs,” inserted “the offender shall not be sentenced ... more than thirty years, and”; deleted former subparagraph (3)(c), which read: “If the offender has previously been required to participate in either or both of such programs under Subsection B or C of this Section, but not under Subsection D, at least two years of the sentence shall be imposed without benefit of suspension of sentence, probation, or parole”; redesignated former subparagraph (3)(d) to (4)(b); in (G) added “The legislature hereby finds and declares ... available for treatment of addictive disorders” at the beginning, inserted “of this Section”; in (I) inserted “required by the provisions of this Section,” added “If the court determines that the offender is unable ... that the offender is unable to pay” at the end; in (J) deleted a comma following “B,” inserted “or,” deleted “or D” following “C,” inserted “If imprisonment is imposed pursuant to the provisions of Subsection (D), the execution of the minimum mandatory sentence shall not be suspended,” deleted “For the fourth conviction” following “be suspended,” inserted “If imprisonment is imposed pursuant to the provisions of Subsection (E)”; deleted “or subsequent” following “second” in (K)(1); added (K)(2)(a) and (K)(2)(b); redesignated former paragraph (K)(2) to (K)(3).

2000 Amendments. — Acts 2000, 1st. Ex. Sess., No. 81, § 1, effective April 17, 2000, substituted “without” for “with” following “shall be served” near the middle of (C)(2).

Acts 2000, 1st. Ex. Sess., No. 139, § 1, June 6, 2000, added (C)(3) and (K); inserted the exception following “notwithstanding any provision of law to the contrary” near the beginning of (C)(1); substituted “substance abuse program and participate” for “substance abuse program and/or participate” near the end of (D)(1); and in (G), substituted “Subsections B, C, and D” for “Subsections (B) and (C),” and added “and shall assess the offender’s degree of alcohol abuse” to the end of the paragraph.

1999 Amendments. — Acts 1999, No. 1292, § 1, effective August 15, 1999, redesignated the former (B) as (B)(1), the former (B)(1) as (B)(1)(a), and the former (B)(2) as (B)(1)(b), substituted “and shall be imprisoned” for “and may be imprisoned” in (B)(1), substituted “collection program pursuant to this Subparagraph” for “collection program pursuant to this Paragraph” in (B)(1)(b), added (B)(2); redesignated the former (C) as (C)(1), the former (C)(1) as (C)(1)(a), and the former (C)(2) as (C)(1)(b), substituted “collection program pursuant to this Subparagraph” for “collection program pursuant to this Paragraph” in (C)(1)(b), added (C)(2).

1998 1st Extraordinary Session Amendments. — Acts 1998, No. 4, § 1, effective June 16, 1998, in (C), deleted “for not less than forty-eight hours and thereafter may be imprisoned” following “shall be imprisoned,” inserted the second and third sentences, and inserted “of the remainder” in the last sentence.

CROSS REFERENCES

Louisiana Law. — Immunity from liability; injuries sustained by persons driving under the influence of alcoholic beverages or drugs, see La. R.S. 9:2798.4.

Driving while intoxicated, prosecutions for violation required to be filed under general state law; city and municipal courts, New Orleans excepted, see La. R.S. 13:1894.1.

Vehicular homicide, see La. R.S. 14:32.1.

Underage driving under the influence, see La. R.S. 14:98.1.

Hit-and-run driving, see La. R.S. 14:100.

Pretrial diversion for driving while intoxicated; reporting, see La. R.S. 15:242.

Operating a vehicle while intoxicated; additional conditions of probation; ignition interlock devices, see La. R.S. 15:306.

Dispositions of fines and forfeitures, see La. R.S. 15:571.11.

Stipulations; advice by court, see La. R.S. 15:571.44.

Pretrial diversion program for driving while intoxicated; criminal history records, see La. R.S. 15:578.1.

Sentence to community rehabilitation centers, see La. R.S. 15:1133.

Impaired Driver Tracking System; purpose; procedure, see La. R.S. 15:1228.9.

Reporting of certain arrests; requirements; failure to report, see La. R.S. 17:491.3.

Ignition interlock devices; condition of probation for certain DWI offenders; restricted license, see La. R.S. 32:378.2.

All drivers must secure license; exception; emergency vehicle exception; military personnel exceptions; violations, see La. R.S. 32:402.

Deposit of license in lieu of security upon arrest; receipt; licensee to have license or receipt in immediate possession; notification to vehicle owner; surrender of license; issuance of temporary permits, see La. R.S. 32:411.

Licensee to have license in immediate possession; notification to vehicle owner; surrender of license; issuance of temporary permits, see La. R.S. 32:411.1.

Operating vehicle while license is suspended; offenses in other states; record of offenses given other states, see La. R.S. 32:415.

Operation of a locomotive engine under the influence of alcoholic beverages or controlled dangerous substances; implied consent to chemical tests; administering of test and presumptions, see La. R.S. 32:661.2.

Refusal to submit to chemical test; submission to chemical tests; exception; effects of, see La. R.S. 32:666.

Seizure of license; circumstances; temporary license, see La. R.S. 32:667.

Commissioner to furnish operating records; other information; fees; withdrawal of forms or information, see La. R.S. 32:853.

Compulsory motor vehicle liability security; failure to comply; limitation of damages, see La. R.S. 32:866.

Public Safety DWI Testing, Maintenance, and Training Fund; uses, see La. R.S. 40:1379.7.

Records of violations of municipal ordinances and of state statutes classified as a misdemeanor or felony, see La. R.S. 44:9.

Crimes to which Chapter applies, see La. R.S. 46:1805.

Criteria for making awards; prohibitions; authority to deny or reduce awards, see La. R.S. 46:1809.

Conditions of release on bail; operating a vehicle while intoxicated, see La. C.Cr.P. Art. 336.2.

Sentence defined; pronouncing and recording of sentence; certification of conviction, see La. C.Cr.P. Art. 871.

Defendant’s liability for costs; suspension of costs; no advance costs, see La. C.Cr.P. Art. 887.

Suspension and deferral of sentence and probation in felony cases, see La. C.Cr.P. Art. 893.

Home incarceration; requirements, see La. C.Cr.P. Art. 894.2.

Bail during emergency sessions of court; selected offenses, see La. C.Cr.P. Art. 957.

Municipal Law. — Deposit of license in lieu of security upon arrest; receipt; possession; notification to vehicle owner; surrender of license; issuance of temporary permits. New Orleans Code of Ordinance § 154-136.

Operating a vehicle while intoxicated. New Orleans Code of Ordinance § 154-381.

Serious traffic offenses > operating a vehicle while intoxicated. Baton Rouge Code of Ordinance § 11:140.

Serious traffic offenses > underage driving under the influence. Baton Rouge Code of Ordinance § 11:141.

Vehicles for hire: towing and recovery > records of violations. Shreveport Code of Ordinance § 102-169.
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CONSTITUTIONAL LAW

• Congressional Duties & Powers

•• Ex Post Facto Clause & Bills of Attainder

••• General Overview. — Use of the 1993 increase of the “cleansing period” of DWI convictions from five years to ten years in earlier convictions, does not constitute an ex post facto application of the law. State v. Bennett, 870 So. 2d 447, 2004 La. App. LEXIS 832 (Apr. 7, 2004), writ denied by La. 2004-1746, 888 So. 2d 195, 2004 La. LEXIS 3443 (La. Nov. 19, 2004).

Use of a predicate offense more than five years old in a conviction for drunk driving, forth offense, did not violate the ex post facto clause of La. Const. art. I, § 23, even though this offense occurred before the cleansing statute, La. Rev. Stat. Ann. § 14:98(F)(2), was lengthened to 10 years. State v. Henry, 788 So. 2d 535, 2001 La. App. LEXIS 968 (May 11, 2001), writ denied by La. 2001-2299, 818 So. 2d 791, 2002 La. LEXIS 2201 (La. June 21, 2002).

Retroactive application of mandatory provision regarding sentencing for driving while intoxicated, where at the time of the offense the fine was discretionary and not mandatory, resulted in an ex post facto violation of La. Const. art. I, § 23, because the imposition of a mandatory fine instead of a discretionary fine made more burdensome the punishment for the crime, did not merely alter defendant’s situation to defendant’s disadvantage, but deprived defendant of substantial protection; the mandatory fine was an ex post facto violation constituting an illegally excessive sentence. State v. Theriot, 782 So. 2d 1078, 2001 La. App. LEXIS 46 (Jan. 30, 2001).

Where a defendant was told at an earlier sentencing that his driving while intoxicated conviction could be used as a predicate offense for five years, and claimed that therefore a contract existed between himself and the court requiring that the 10-year period of La. Rev. Stat. Ann. § 14:98(F)(2) did not apply to him, his argument was without merit because a judicial officer could not enter into a contract in derogation of a statute enacted to protect the public. State v. Pelas, 745 So. 2d 1215, 1999 La. App. LEXIS 3130 (Nov. 5, 1999).

Ten-year cleansing period of amended La. Rev. Stat. Ann. § 14:98 applied to one who had committed his third DWI violation because the last occurrence happened after the effective date of the statutory amendment, but more than five years after the commission of the previous offense. State v. Highfill, 671 So. 2d 380, 1995 La. App. LEXIS 2748 (Oct. 6, 1995).

An amendment to La. Rev. Stat. Ann. § 14:98(F)(2), which increased the use of prior driving while under the influence convictions for enhancement purposes from 5 years to 10 years only increased the penalty for a subsequent offense and was not an ex post facto application of the law. State v. Authement, 663 So. 2d 43, 1995 La. App. LEXIS 1936 (June 29, 1995), writ denied by La. 95-1866, 666 So. 2d 317, 1996 La. LEXIS 148 (La. Jan. 12, 1996).

Acts 1993, No. 669, § 1, which amended La. Rev. Stat. Ann. § 14.98(F)(2) by increasing the use of prior DWI convictions for enhancement purposes from 5 years to 10 years, was not an ex post facto application of the law because it did not impose greater punishment for defendant’s prior conviction but only increased the penalty for the subsequent offense. State v. Moore, 663 So. 2d 41, 1995 La. App. LEXIS 1937 (June 29, 1995).

Application of La. Rev. Stat. Ann. § 14:98(F)(2), to the defendant’s driving while intoxicated offense was not an ex post facto application of the law because no punishments were increased its amendment. State v. Hall, 648 So. 2d 1, 1994 La. App. LEXIS 3051 (Nov. 17, 1994), writ of certiorari denied by La. 95-0166, 664 So. 2d 406, 1995 La. LEXIS 3068 (La. Nov. 29, 1995).

La. Rev. Stat. Ann. § 14:98(F)(2), as amended by Act 1993, No. 669, § 1, which provides a ten-year cleansing period in place of the previous five-year cleansing period of La. Rev. Stat. Ann. § 14:98(F)(2), could not be retroactively applied, as it would constitute an ex post facto application of the law in violation of U.S. Const. art. I, § 10 and La. Const. art. 1, § 23. State v. Duke, 635 So. 2d 787, 1994 La. App. LEXIS 1245 (Apr. 15, 1994), writ of certiorari denied by La. 94-1285, 642 So. 2d 192, 1994 La. LEXIS 2070 (La. Sept. 16, 1994), overruled by State v. Rolen, La. 95-0347, 662 So. 2d 446, 1995 La. LEXIS 2038 (La. Sept. 15, 1995).

Trial court found that La. Rev. Stat. § 14:98(C) was not unconstitutional because the amendment, which added the words “regardless of whether the second offense occurred before or after the first conviction” after the opening words “On second conviction,” did not make the statute an ex post facto law, as what changed was that the person accused of committing the first offense, was waiting trial, and committed the second offense in the interim had the criminal intent to commit a crime for which he was exposed to enhanced penalties if conviction of the first offense took place in the meantime. State v. Sigler, 396 So. 2d 1305, 1981 La. LEXIS 7637 (Apr. 6, 1981).

• Bill of Rights

•• Fundamental Rights

••• Criminal Process

•••• Cruel & Unusual Punishment. — Defendant’s sentence of 15 years at hard labor without benefit of probation, parole, or suspension of sentence after pleading guilty to driving while intoxicated (DWI) fourth offense was not constitutionally excessive given defendant’s history of more than 10 DWI convictions and the fact that three additional DWI charges were pending against defendant. State v. Masters, 862 So. 2d 1121, 2003 La. App. LEXIS 3526 (Dec. 17, 2003).

Mandatory minimum sentence of ten years in prison for a driver who is convicted of driving while intoxicated on four occasions during a five-year period is not unconstitutionally cruel, excessive, or unusual; although such a sentence is severe, it is not so disproportionate to the severity of the crime as to shock the sense of justice. State v. Beavers, 382 So. 2d 943, 1980 La. LEXIS 7049 (Apr. 7, 1980).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Homicide

••• General Overview. — There was no evidence that a driver was speeding, or driving erratically, or driving a truck while under the influence of intoxicating beverages, or was otherwise criminally negligent when an accident occurred, and her plea of not guilty placed upon the State the burden of proving each element of the offense charged beyond a reasonable doubt; the evidence was insufficient for a conviction for negligent homicide. State v. Garrett, 525 So. 2d 1235, 1988 La. App. LEXIS 1207 (May 17, 1988).

••• Involuntary Manslaughter

•••• General Overview. — In reviewing the sentence that was imposed by a trial court for negligent homicide, a violation of La. Rev. Stat. Ann. § 14:32(C), and first offense DWI, a violation of La. Rev. Stat. Ann. § 14:98(B), the appellate court was required, under La. Code Crim. P. Ann. art. 920, to review the record for errors that were discoverable by a mere inspection of the proceedings without inspection of the evidence. The court found one such error in that the sentence that was imposed, in which defendant was ordered to participate in substance abuse evaluations and follow the recommendations, was illegal because it was not provided for as part of the statutory penalty for either offense. State v. Gregrich, 745 So. 2d 694, 1999 La. App. LEXIS 2759 (Oct. 13, 1999).

Where a defendant was charged with negligent homicide after an auto accident when he was allegedly intoxicated, pursuant to its authority under La. Code Crim. Proc. Ann. art. 3 to establish procedural guidelines in the absence of specific legislative procedural rules, the Supreme Court of Louisiana determined that a motion to suppress, using the procedural guidelines set forth in La. Code Crim. Proc. Ann. art. 703, was available to question the admissibility of chemical test results that could raise a legal presumption of intoxication under La. Rev. Stat. Ann. § 32:662. State v. Tanner, 457 So. 2d 1172, 1984 La. LEXIS 9914 (Oct. 15, 1984).

A defendant was properly sentenced to two years in prison after negligent homicide and DWI convictions because positive mitigating factors did not outweigh the need to impose a sentence that would deter other potential law breakers. State v. Williams, 458 So. 2d 191, 1984 La. App. LEXIS 9758 (Oct. 11, 1984).

•• Miscellaneous Offenses

••• Lesser Included Offenses

•••• General Overview. — Failure to maintain reasonable control of a vehicle was not a lesser included offense of driving while intoxicated because the failure to maintain control was not a required element of the driving while intoxicated statute. State v. Sheldon, 541 So. 2d 219, 1989 La. App. LEXIS 402 (Mar. 14, 1989).

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — Arresting officer’s testimony that defendant had trouble walking when he got out of his vehicle, had alcohol on his breath and, after taking a horizontal gaze nystagmus test, had lack of smooth pursuit and distinct nystagmus at maximum deviation in both eyes and was six out of six possible clues or indicators for intoxication, was sufficient to find defendant was driving while impaired by alcohol, supported defendant’s conviction for driving while intoxicated beyond a reasonable doubt. State v. Taylor, 880 So. 2d 197, 2004 La. App. LEXIS 1974 (Aug. 18, 2004).

Habitual offender adjudication under La. Rev. Stat. Ann. § 15:529.1 was not permitted for a third driving while intoxicated (DWI) offense where defendant also had two prior felony convictions unrelated to his DWI offenses because La. Rev. Stat. Ann. § 14:98(D)(1)(a) specifically required that a third DWI offender receive treatment for a substance abuse disorder, in accordance with the rehabilitative policy expressed in § 14:98(G); pursuant to La. Rev. Stat. Ann. § 14:3, a criminal statute must be construed in light of its context and with reference to the purpose of the provision. State v. Campbell, 877 So. 2d 112, 2004 La. LEXIS 2222 (July 6, 2004).

District court erred in granting defendant’s motion to quash a bill of information charging third offense driving while intoxicated (DWI), on grounds that one of the prior convictions alleged in the bill, a guilty plea to DWI in Mississippi, failed to reflect a valid waiver of counsel where the form used in the Mississippi court, signed by both the trial judge and defendant, gave advice with respect to the right to counsel, either retained or appointed, and provided defendant with an explicit waiver of that right, attesting that defendant had read the statement of defendant’s rights, that defendant understood the advice, that defendant was willing to proceed without counsel, and that defendant did so freely and voluntarily; importantly, defendant offered no countervailing evidence to show that the waiver was not valid. State v. Deville, 879 So. 2d 689, 2004 La. LEXIS 2097 (July 2, 2004).

Evidence was sufficient to sustain defendant’s driving while intoxicated conviction where he was stopped for speeding, he smelled of alcohol, he failed sobriety tests, and his blood alcohol test measured .187. State v. Vaughn, 879 So. 2d 772, 2004 La. App. LEXIS 1241 (May 14, 2004).

Merely informing defendants of the right to be represented by an attorney did not satisfy the burden on the State to prove the right was knowingly and intelligently waived, and because proof of the predicate offense was deficient, the trial court’s decision to quash the bill of information charging operating a vehicle while intoxicated, third offense, was not error. State v. Deville, 879 So. 2d 204, 2004 La. App. LEXIS 1248 (May 14, 2004), vacated by, remanded by La. 04-1401, 879 So. 2d 689, 2004 La. LEXIS 2097 (La. July 2, 2004).

Evidence was sufficient to support a conviction for driving while intoxicated (third offense) where defendant admitted to drinking and driving and failed field sobriety tests, even though there was no evidence of reckless or erratic driving and defendant had refused a blood alcohol test. State v. Holladay, 873 So. 2d 855, 2004 La. App. LEXIS 1161 (May 12, 2004).

Defendant’s motion to quash a 1996 conviction, used as a predicate offense at defendant’s trial for driving while intoxicated (third offense), was properly denied because there was no requirement for defendant to have been informed in 1996 before pleading guilty of the enhanceable nature of the offense or the penalties involved. State v. Holladay, 873 So. 2d 855, 2004 La. App. LEXIS 1161 (May 12, 2004).

Even though the Louisiana Department of Transportation and Development was a cause-in-fact of an accident at an intersection due to its knowledge of a defective bridge obstruction, an intoxicated driver was also a cause-in-fact, because the driver breached the duty to ascertain that the way was clear before proceeding through the intersection, and the driver breached the duty of driving in a sober condition. Toston v. Pardon, 874 So. 2d 791, 2004 La. LEXIS 1325 (Apr. 23, 2004).

Use of the 1993 increase of the “cleansing period” of DWI convictions from five years to ten years in earlier convictions, does not constitute an ex post facto application of the law. State v. Bennett, 870 So. 2d 447, 2004 La. App. LEXIS 832 (Apr. 7, 2004), writ denied by La. 2004-1746, 888 So. 2d 195, 2004 La. LEXIS 3443 (La. Nov. 19, 2004).

On review, the court upheld defendant’s sentence of 10 years for a fourth offense DWI conviction; under La. Rev. Stat. Ann. § 14:98, the court was permitted to consider his 3 prior convictions which occurred during the prior 10 years. State v. Bennett, 870 So. 2d 447, 2004 La. App. LEXIS 832 (Apr. 7, 2004), writ denied by La. 2004-1746, 888 So. 2d 195, 2004 La. LEXIS 3443 (La. Nov. 19, 2004).

Incorrect date as to arrest for DWI does not invalidate the bill of information. State v. Bennett, 870 So. 2d 447, 2004 La. App. LEXIS 832 (Apr. 7, 2004), writ denied by La. 2004-1746, 888 So. 2d 195, 2004 La. LEXIS 3443 (La. Nov. 19, 2004).

Appellate court held sufficient evidence existed to convict defendant of DWI as defendant was speeding, had a strong odor of alcohol on his breath, had “glossy” eyes, and failed the field sobriety tests. State v. Blackburn, 865 So. 2d 912, 2004 La. App. LEXIS 67 (Jan. 28, 2004).

Where defendant was convicted of operating a vehicle while intoxicated, fourth offense, the trial court erred by failing to impose the mandatory fine pursuant to La. Rev. Stat. Ann. § 14:98(E)(1)(a), resulting in an illegally lenient sentence, and on review, the sentence was amended. State v. Volgamore, 865 So. 2d 237, 2004 La. App. LEXIS 78 (Jan. 28, 2004), writ denied by La. 2004-1255, 899 So. 2d 568, 2005 La. LEXIS 1285 (La. Apr. 22, 2005).

Where defendant committed several minor traffic violations, was unsteady on his feet, had a strong odor of alcohol on his breath and person, had an opened can of beer in his truck, and failed three sobriety tests, the testimony of the arresting officer was sufficient to support his conviction of operating a vehicle while intoxicated, fourth offense. State v. Volgamore, 865 So. 2d 237, 2004 La. App. LEXIS 78 (Jan. 28, 2004), writ denied by La. 2004-1255, 899 So. 2d 568, 2005 La. LEXIS 1285 (La. Apr. 22, 2005).

Where defendant was convicted of operating a vehicle while intoxicated, fourth offense, the trial court properly imposed a consecutive sentence of 10 years at hard labor without the benefit of probation, parole or suspension of sentence, with credit for time served, and on review, the appellate court determined that the sentence was not constitutionally excessive. State v. Volgamore, 865 So. 2d 237, 2004 La. App. LEXIS 78 (Jan. 28, 2004), writ denied by La. 2004-1255, 899 So. 2d 568, 2005 La. LEXIS 1285 (La. Apr. 22, 2005).

To convict an accused of driving while intoxicated, the state need only prove that the defendant was operating a vehicle and that the defendant was under the influence of alcohol or drugs. State v. Volgamore, 865 So. 2d 237, 2004 La. App. LEXIS 78 (Jan. 28, 2004), writ denied by La. 2004-1255, 899 So. 2d 568, 2005 La. LEXIS 1285 (La. Apr. 22, 2005).

Some behavioral manifestations, independent of any scientific tests, are sufficient to support a charge of driving while intoxicated. State v. Volgamore, 865 So. 2d 237, 2004 La. App. LEXIS 78 (Jan. 28, 2004), writ denied by La. 2004-1255, 899 So. 2d 568, 2005 La. LEXIS 1285 (La. Apr. 22, 2005).

It is not necessary that a conviction of driving while intoxicated be based upon a breath or blood alcohol test where the observations of an arresting officer may be sufficient to establish guilt. State v. Volgamore, 865 So. 2d 237, 2004 La. App. LEXIS 78 (Jan. 28, 2004), writ denied by La. 2004-1255, 899 So. 2d 568, 2005 La. LEXIS 1285 (La. Apr. 22, 2005).

Crimes of driving while intoxicated are non-complex crimes, and almost self explanatory, thus requiring less judicial inquiry to determine if defendant understood his waiver of counsel in the case of a guilty plea; there is no magic word formula for making this determination, but the voluntariness of the waiver of counsel must take into consideration the totality of the circumstances. State v. Nabak, 864 So. 2d 758, 2003 La. App. LEXIS 3687 (Dec. 30, 2003).

Trial court erred in denying defendant’s motion to quash, and defendant’s conviction of driving while intoxicated (DWI), third offense, was reversed where the evidence offered by the state in support of the predicate guilty pleas showed that defendant was not represented by counsel, was advised of his right to counsel and waived that right, but no additional evidence was presented by which to evaluate whether the waivers were made knowingly and intelligently; the state failed to prove a knowing and intelligent waiver of counsel in each of the two predicate guilty pleas where, in the case of the Mississippi guilty plea, there was no indication that defendant met with the district attorney or that a favorable sentence was received as the result of a plea bargain, and in the case of the Louisiana guilty plea, a minute entry indicated that defendant was originally charged with DWI and driving without a license and the license charge was dismissed, but there was no indication from the record how or why the dismissal of the second charge occurred. State v. Nabak, 864 So. 2d 758, 2003 La. App. LEXIS 3687 (Dec. 30, 2003).

Burden shifting principles set forth in State v. Shelton apply to the recidivist portion of the driving while intoxicated (DWI) statute, La. Rev. Stat. Ann. § 14:98, so when a defendant collaterally attacks a prior DWI guilty plea by a motion to quash, the state bears the initial burden of submitting sufficient evidence of the existence of the prior guilty plea and that the plea was counseled; if the state meets this burden, the defendant must then produce affirmative evidence showing an infringement of his rights or a procedural irregularity in the taking of the plea, and if the defendant is able to do this, then the burden shifts to the state to prove the constitutionality of the plea. State v. Nabak, 864 So. 2d 758, 2003 La. App. LEXIS 3687 (Dec. 30, 2003).

State meets its burden under State v. Shelton to show the constitutionality of a plea for purposes of the recidivist portion of the driving while intoxicated statute, La. Rev. Stat. Ann. § 14:98, by producing a “perfect” transcript of the guilty plea colloquy; anything less than a “perfect” transcript, such as a guilty plea form or minute entry, will require the trial judge to weigh the evidence submitted by both sides and determine whether the defendant’s Boykin rights were prejudiced. State v. Nabak, 864 So. 2d 758, 2003 La. App. LEXIS 3687 (Dec. 30, 2003).

Uncounseled misdemeanor conviction, absent a valid waiver of counsel, may not serve as the predicate for enhancement of a subsequent driving while intoxicated offense. State v. Nabak, 864 So. 2d 758, 2003 La. App. LEXIS 3687 (Dec. 30, 2003).

Presumption of regularity attaches to prior convictions in multiple-offender driving while intoxicated cases and the burden is on the defendant to show the prior plea is constitutionally deficient. State v. Nabak, 864 So. 2d 758, 2003 La. App. LEXIS 3687 (Dec. 30, 2003).

Defendant’s sentence of 15 years at hard labor without benefit of probation, parole, or suspension of sentence after pleading guilty to driving while intoxicated (DWI) fourth offense was not constitutionally excessive given defendant’s history of more than 10 DWI convictions and the fact that three additional DWI charges were pending against defendant. State v. Masters, 862 So. 2d 1121, 2003 La. App. LEXIS 3526 (Dec. 17, 2003).

Where defendant’s third offense, in violation of La. Rev. Stat. Ann. § 14:98(D) and first degree vehicular negligent injury in violation of La. Rev. Stat. Ann. § 14:39.2 arose from a single source of conduct, there was a presumption in favor of concurrent sentences under La. Code Crim. Proc. Ann. art. 883; however, a trial court retained discretion to impose consecutive sentences, and while the trial court failed to give any reasons justifying the consecutive nature of the sentences, the record supported it where defendant had an extensive criminal record, admitted to being an alcoholic and to using drugs since high school, caused enormous pain and suffering to the victim, and was a danger to the community. State v. Blanchard, 861 So. 2d 657, 2003 La. App. LEXIS 3138 (Nov. 12, 2003), writ denied by La. 2003-3389, 883 So. 2d 1045, 2004 La. LEXIS 3118 (La. Oct. 15, 2004).

Where defendant was convicted of driving while intoxicated (DWI) within five years of the commission of defendant’s two prior DWI convictions, the trial court properly imposed home incarceration pursuant to La. Code Crim. Proc. Ann. art. 894.2(K) and La. Rev. Stat. Ann. § 14:98(D)(1)(d). State v. Blanchard, 861 So. 2d 657, 2003 La. App. LEXIS 3138 (Nov. 12, 2003), writ denied by La. 2003-3389, 883 So. 2d 1045, 2004 La. LEXIS 3118 (La. Oct. 15, 2004).

Trial court erred in granting defendant’s motion to quash a bill of information charging him with operating a vehicle while intoxicated, because defendant’s argument at the hearing on the motion related to the sufficiency of the evidence and merits of the case, as whether or not defendant was “operating a vehicle” was a factual matter which had to go to merits of the case and was question for trial. State v. Mulvihill, 860 So. 2d 266, 2003 La. App. LEXIS 2951 (Oct. 28, 2003).

Trial court properly granted defendant’s motion to quash the State’s habitual offender bill of information as the state legislature precluded the State from seeking enhancement under La. Rev. Stat. Ann. § 15.529.1, the habitual offender statute, in repeat driving while intoxicated cases. State v. Campbell, 859 So. 2d 223, 2003 La. App. LEXIS 2853 (Oct. 16, 2003), affirmed by La. 03-3035, 877 So. 2d 112, 2004 La. LEXIS 2222 (La. July 6, 2004).

Conviction for DWI was proper where the prosecutor proved beyond a reasonable doubt that defendant was the driver/operator of the vehicle; as the court should have imposed a reduced range sentence, the case was remanded for resentencing. State v. Bell, 855 So. 2d 946, 2003 La. App. LEXIS 2550 (Sept. 26, 2003).

La. Rev. Stat. Ann. § 14:98 makes it a criminal offense to drive while intoxicated; and Louisiana law seeks to deter such conduct, not to protect those who engage in it. Sullivan v. Murphy, 852 So. 2d 1277, 2003 La. App. LEXIS 2338 (Aug. 22, 2003), writ denied by La. 2003-2635, 860 So. 2d 1158, 2003 La. LEXIS 3651 (La. Dec. 12, 2003), writ denied by La. 2003-2650, 860 So. 2d 1160, 2003 La. LEXIS 3657 (La. Dec. 12, 2003).

Judgment for an intoxicated driver and her passenger who were both injured in an automobile accident was reversed because the driver’s severe intoxication was the sole cause of the accident, the passenger was at fault for riding with the intoxicated driver, and allowing the driver to recover in light of her wanton and reckless conduct was contrary to law and a violation of public policy. Sullivan v. Murphy, 852 So. 2d 1277, 2003 La. App. LEXIS 2338 (Aug. 22, 2003), writ denied by La. 2003-2635, 860 So. 2d 1158, 2003 La. LEXIS 3651 (La. Dec. 12, 2003), writ denied by La. 2003-2650, 860 So. 2d 1160, 2003 La. LEXIS 3657 (La. Dec. 12, 2003).

Police officer did not have to advise a drunk driving suspect of any rights prior to conducting a field sobriety test in order to render the results of the test admissible at trial; hence, a suppression order was erroneous. State v. Hosner, 854 So. 2d 413, 2003 La. App. LEXIS 2287 (Aug. 6, 2003).

Defendant’s sentence after pleading guilty to one count of DWI fourth offense was excessive where a reduced range was provided for by the legislature via an amendment that became effective on August 15, 2001. State v. Byrd, 850 So. 2d 1128, 2003 La. App. LEXIS 2204 (July 31, 2003).

There was no abuse of discretion in the trial court’s denial of defendant’s motion to suppress because despite the relatively minor nature of the offense, stopping his vehicle in the middle of his lane of traffic, thereby blocking the right of way, such traffic violation gave the officer an objectively reasonable basis for stopping defendant’s vehicle for the purpose of issuing a citation or instructing or warning defendant to comply with the law, and since the officer acted lawfully in stopping defendant to engage him in conversation and warn him regarding the traffic violation, the suspicion of additional criminal activity which materialized while the officer conducted the stop appropriately led to admissible evidence of defendant’s intoxication. State v. Barnard, 847 So. 2d 99, 2003 La. App. LEXIS 1407 (May 14, 2003).

Where defendant pled guilty to two counts of a third offense of operating a vehicle while intoxicated, and one of defendant’s previous offenses occurred in 1994, defendant alleged that the 1994 guilty plea was invalid where defendant was told that the guilty plea would be cleansed in five years; the waiver of rights form, however, did not inform defendant that the conviction would be cleansed within five years and the cleansing period was 10 years and not five, thus, defendant failed to meet the burden of showing that there was an infringement of defendant’s rights or a procedural irregularity in the taking of the 1994 guilty plea and defendant’s motion to quash was properly denied. State v. Isidore, 845 So. 2d 1123, 2003 La. App. LEXIS 1212 (Apr. 29, 2003).

Where defendant pled guilty to two counts of a third offense of operating a vehicle while intoxicated, and defendant committed both the offenses after effective date of the amendment to La. Rev. Stat. § 14:98(D), defendant clearly fell within the ambit of the amended penalty provisions; where the trial judge should have suspended all but the mandatory 30 days without benefits and the trial judge failed to impose the sentence with the treatment provisions now available to third and fourth driving while intoxicated offenders, the appellate court vacated defendant’s sentences and remanded the case to the trial court for resentencing in accordance with the amendment to § 14:98(D). State v. Isidore, 845 So. 2d 1123, 2003 La. App. LEXIS 1212 (Apr. 29, 2003).

Defendant’s conviction of driving while intoxicated was affirmed because the testimony of the officers with regard to defendant’s behavior and physical condition was more than sufficient to establish defendant’s guilt, as the experienced officers testified that defendant had many indicators of intoxication, a strong odor of alcohol, bloodshot eyes, slurred speech, and difficulty standing, and that they both believed that he was intoxicated. State v. Self, 842 So. 2d 1240, 2003 La. App. LEXIS 1037 (Apr. 9, 2003).

Where trial court failed to follow case law and La. Rev. Stat. Ann. § 14:98(D)(1)(a) in sentencing defendant on a charge of DWI, defendant’s sentence was illegal and the sentence was vacated; the case was remanded for resentencing on defendant’s DWI charge. State v. Feaster, 840 So. 2d 675, 2003 La. App. LEXIS 537 (Mar. 5, 2003).

Under La. Rev. Stat. Ann. § 14:98(E)(1)(a), the trial court was required to suspend defendant’s sentence beyond the statutory minimum, order an evaluation to determine the nature and extent of defendant’s substance abuse disorder, allow defendant the opportunity to successfully complete in-patient substance abuse treatment, and then be sentenced accordingly; where the trial court did not follow the new procedure, and sentenced defendant to 10 years at hard labor, defendant’s sentence was vacated, and the matter was remand for resentencing. State v. Lokey, 840 So. 2d 653, 2003 La. App. LEXIS 457 (Feb. 25, 2003), writ denied by La. 2003-1212, 857 So. 2d 518, 2003 La. LEXIS 3291 (La. Nov. 7, 2003), remanded by La. App. 04-616, 889 So. 2d 1151, 2004 La. App. LEXIS 2909 (La.App. 5 Cir. Nov. 30, 2004).

Court rejected defendant’s argument that evidence that defendant was intoxicated while jet skiing could only be used for a conviction under former La. Rev. Stat. Ann. § 34:851.8 where both former § 34:851.8 and La. Rev. Stat. Ann. § 14:98 prohibited the operation of watercraft while intoxicated; under La. Rev. Stat. Ann. § 14:4, prosecution was allowable under either former La. Rev. Stat. Ann. § 34:851.8 or La. Rev. Stat. Ann. § 14:98 in the discretion of the district attorney. State v. Eppinette, 838 So. 2d 189, 2003 La. App. LEXIS 289 (Feb. 11, 2003).

In accordance with the court’s review for errors patent under La. Code Crim. Proc. Ann. art. 920, the court found that the trial court erred in failing to impose a sentence on defendant pursuant to an amendment to La. Rev. Stat. Ann. § 14:98(D) because the amendment became effective before defendant pleaded guilty; thus, the sentence was vacated and resentencing was required. State v. Eppinette, 838 So. 2d 189, 2003 La. App. LEXIS 289 (Feb. 11, 2003).

Court rejected defendant’s argument, that evidence that defendant was intoxicated while jet skiing could only be used for a conviction under former La. Rev. Stat. Ann. § 34:851.8 (see now La. Rev. Stat. Ann.§14:98), because both former § 34:851.8 and La. Rev. Stat. Ann. § 14:98 prohibit the operation of watercraft while intoxicated, and under La. Rev. Stat. Ann. § 14:4, prosecution is allowable under either La. Rev. Stat. Ann. § 34:851.8 or La. Rev. Stat. Ann. § 14:98 in the discretion of the district attorney. State v. Eppinette, 838 So. 2d 189, 2003 La. App. LEXIS 289 (Feb. 11, 2003).

Enactment of Acts 2001, No. 1163, which amended the sentencing provisions of La. Rev. Stat. Ann. § 14:98, applied to defendants convicted after the effective date of the statute based on (1) the words “upon conviction”, (2) the legislative purpose of favoring treatment over incarceration, and (3) allowing home incarceration for those previously convicted. State v. Day, 838 So. 2d 74, 2003 La. App. LEXIS 216 (Feb. 5, 2003).

There was sufficient evidence to support defendant’s conviction for driving while intoxicated where the police confronted him and noticed that he appeared intoxicated within 20 or 25 minutes of a vehicle accident, defendant admitted on videotape that he was drinking prior to the accident, and results of his intoxilyzer test revealed an intoxication level. State v. Joseph, 836 So. 2d 1206, 2003 La. App. LEXIS 130 (Jan. 29, 2003).

Defendant’s sentence under La. Rev. Stat. Ann. § 14:98 for the crime of driving while intoxicated was illegally imposed where it was imposed based on § 14:98 as it was at the time that defendant committed the crimes, rather than at the time that defendant was convicted, as required; the matter required remand for correction, pursuant to La. Code Crim. Proc. Ann. art. 882. State v. Joseph, 836 So. 2d 1206, 2003 La. App. LEXIS 130 (Jan. 29, 2003).

Because La. Const. art. I, § 17(A) provided that a case in which punishment could be confinement with or without hard labor for more than 6 months had to be tried before a jury of 6 persons, and La. Code Crim. Proc. Ann. art. 782 provided for a six person jury where the punishment could be confinement at hard labor, defendant’s conviction by a 12 person jury for driving while intoxicated (DWI), and battery had to be vacated. State v. Prater, 876 So. 2d 96, 2002 La. App. LEXIS 3746 (Dec. 11, 2002).

Where defendant moved to suppress defendant’s blood alcohol test results for failure to comply with the 15 minute observation requirement under La. Admin. Code tit. 55, pt. I, § 513, the testimony of the officers who administered defendant’s intoxilyzer test directly conflicted with documentation showing that the machine was turned on at 2:38 a.m., and that the time of the test was 2:41 a.m., and consequently, the tests results were inadmissible. State v. Meredith, 833 So. 2d 1125, 2002 La. App. LEXIS 3811 (Dec. 11, 2002), writ denied by La. 2003-1116, 847 So. 2d 1219, 2003 La. LEXIS 2040 (La. June 20, 2003).

Where defendant’s sentence was imposed under the penalty provisions in effect at the time of the offense, rather than those in effect at the time of the conviction itself, defendant was sentenced to an illegally excessive sentence. State v. Brister, 829 So. 2d 1128, 2002 La. App. LEXIS 3285 (Oct. 30, 2002).

Defendant’s sentence for DWI was vacated and remanded for resentencing when defendant should have been sentenced in accordance with the amended statute, La. Rev. Stat. Ann. § 14:98, which was the law in effect at the time of his conviction. State v. Wiltcher, 830 So. 2d 434, 2002 La. App. LEXIS 3182 (Oct. 23, 2002).

Defendant’s conviction of driving while intoxicated was affirmed because the officer had probable cause to stop the vehicle, but the sentence was vacated and remanded because the district court erred in not applying the penalty provisions of La. Rev. Stat. Ann. § 14:98 which were in effect at the time of defendant’s conviction. State v. Shivers, 827 So. 2d 534, 2002 La. App. LEXIS 2973 (Oct. 2, 2002).

Defendant’s sentence for fourth offense driving while intoxicated was vacated because he was sentenced in accordance with sentencing provisions in effect at the time of the commission of the offense instead of those in effect at the time of his conviction; the legislature amended La. Rev. Stat. Annn. § 14:98 to include a lesser minimum sentence of imprisonment. State v. Sanders, 827 So. 2d 530, 2002 La. App. LEXIS 2980 (Oct. 2, 2002).

Where former judge admitted he had neglected to sign the form advising defendants of their Boykin rights, and the form indicated defendant did not have assistance of counsel at the time he entered a prior guilty plea to driving while intoxicated (DWI), defendant’s predicate offense of DWI was quashed, and could not be used to enhance the current DWI charge to a third offense. State v. Breland, 835 So. 2d 596, 2002 La. App. LEXIS 2820 (Sept. 27, 2002).

Although defendant was arrested in August 2000, defendant did not enter into a guilty plea until September 2001; because the trial court erred in failing to sentence defendant pursuant to the provisions of La. Rev. Stat. Ann. § 14:98(E), which governed a sentence for DWI, fourth offense, as it existed at the time of defendant’s conviction, defendant’s sentence was vacated and the case was remanded to the district court for resentencing. State v. Nelson, 823 So. 2d 1112, 2002 La. App. LEXIS 2569 (Aug. 14, 2002).

Supreme Court of Louisiana held that under amended fourth offense DWI statute defendant should have been sentenced according to new provisions in effect at time of his sentencing not the provision in effect at the time the offense was committed. State v. Mayeux, 820 So. 2d 526, 2002 La. LEXIS 2154 (June 21, 2002;).

Defendant’s conviction of a third offense of driving while intoxicated under La. Rev. Stat. Ann. § 14:98(D) was affirmed because the evidence showed that he caused the accident in question, smelled of alcohol, had slurred speech, and had empty beer cans in his vehicle; the court remanded only for the trial court to determine whether the seizure of defendant’s vehicle was required by law. State v. Withers, 821 So. 2d 556, 2002 La. App. LEXIS 1885 (June 12, 2002).

Under the totality of the circumstances, the trial judge did not err in finding that the defendant knowingly and intelligently entered his guilty plea to the 1995 and the 1997 predicate driving while under the influence (DWI) offenses, and the conviction of third-offense DWI under the provisions of LA. Rev. Stat. Ann. § 14:98(D) was upheld. State v. Kerwin, 821 So. 2d 28, 2002 La. App. LEXIS 1435 (May 15, 2002).

Conviction of third offense driving while intoxicated was affirmed when there was sufficient evidence to support a finding that defendant was intoxicated based on the physical traits observed by the police officer at the time of the stop. State v. Simard, 817 So. 2d 366, 2002 La. App. LEXIS 1158 (Apr. 30, 2002).

Sentence to 10-years hard labor with two years to be served without benefit of parole, probation or suspension for driving while intoxicated, fourth offense, was reversed when the court committed patent sentencing errors when it failed to impose the mandatory fine, failed to order participation in a court-approved substance abuse program and a court-approved driver improvement program. State v. Paoli, 818 So. 2d 795, 2002 La. App. LEXIS 983 (Apr. 11, 2002), writ denied by La. 2002-2137, 837 So. 2d 628, 2003 La. LEXIS 1055 (La. Feb. 21, 2003), overruled in part by State v. Price, La. App. 2005-2514, 952 So. 2d 112, 2006 La. App. LEXIS 2999 (La.App. 1 Cir. Dec. 28, 2006).

Whether behavioral manifestations are sufficient to support a charge of driving while intoxicated must be determined on a case-by-case basis: refusal to take the Intoxilyzer test is admissible as evidence of intoxication under La. Rev. Stat. Ann. § 32:666, intoxication is an observable condition about which a witness may testify, it is not necessary that a conviction be based upon a blood or breath alcohol test, and the observations of an arresting officer may be sufficient to establish the defendant’s guilt. State v. Loisel, 812 So. 2d 822, 2002 La. App. LEXIS 602 (Mar. 6, 2002), writ denied by La. 2002-0928, 817 So. 2d 98, 2002 La. LEXIS 1646 (La. May 31, 2002).

In considering defendant’s plea of guilty to driving while intoxicated, third offense, the trial court properly rejected defendant’s challenge to the validity of a prior DWI conviction used to enhance the pending charge, because the record showed that defendant knowingly and intelligently waived his rights in pleading guilty to the prior charge. State v. Munholland, 797 So. 2d 778, 2001 La. App. LEXIS 2173 (Oct. 12, 2001), writ denied by La. 2001-3077, 824 So. 2d 1185, 2002 La. LEXIS 2626 (La. Sept. 13, 2002).

Trial court’s failure to comply with La. Code Crim. Proc. Ann. art. 556.1 by informing defendant of the applicable sentencing range for his third driving while intoxicated offense was harmless error because defendant benefitted from his plea agreement, defendant was familiar with the charge and what it entailed, and defendant was apprised of consequences of subsequent convictions for driving while intoxicated; thus, defendant’s conviction for driving while intoxicated, third offense, could be used as a predicate offense to support a charge of driving while intoxicated, fourth offense. State v. Elledge, 797 So. 2d 170, 2001 La. App. LEXIS 2118 (Oct. 3, 2001), writ denied by La. 2001-2990, 825 So. 2d 1163, 2002 La. LEXIS 2742 (La. Sept. 20, 2002).

Dismissal of the State’s appeal of the trial court’s judgment granting defendant’s motion to quash the bill of information charging defendant with driving while intoxicated in violation of La. Rev. Stat. Ann. § 14:98(D), was not proper under La. Code Crim. Proc. Ann. art. 917 when the State filed a timely appeal although the clerk did not lodge the appeal into the record in a timely manner. State v. Rodrigue, 795 So. 2d 488, 2001 La. App. LEXIS 1918 (Aug. 28, 2001).

Trial court did not err in denying motion to quash indictment for third driving while intoxicated (DWI) offense as documents introduced by state showed two prior guilty pleas to DWI offenses had been taken in full compliance with the Boykin rule. State v. Brockwell, 797 So. 2d 735, 2001 La. App. LEXIS 1652 (June 22, 2001).

In a third offense for driving while intoxicated permitting seizure and sale of a vehicle, La. Rev. Stat. Ann. sec. 14:98(D)(1) is constitutional when examined under the Due Process Clauses of both the United States and Louisiana constitutions. State v. Edwards, 787 So. 2d 981, 2001 La. LEXIS 1652 (June 1, 2001).

Under La. Rev. Stat. Ann. sec. 14:98(D), a vehicle is not ordered to be seized, impounded, and sold until after a defendant is convicted; thus, the forfeiture does not take place until after a hearing is held. State v. Edwards, 787 So. 2d 981, 2001 La. LEXIS 1652 (June 1, 2001).

Driving while intoxicated forfeiture statute is a criminal forfeiture conducted under a criminal proceeding and penalty, not a civil proceeding. State v. Edwards, 787 So. 2d 981, 2001 La. LEXIS 1652 (June 1, 2001).

State’s interests in forfeiture of a defendant’s vehicle after his third driving while intoxicated conviction are immediately apparent: (1) the lack of compliance with the law as set forth in La. Rev. Stat. Ann. § 14:98, (2) the high incidence of motor-vehicle accidents involving drunk drivers, (3) the reduction of deaths and injuries that usually result from motor vehicle accidents involving drunk drivers, and (4) the evident risk of the defendant continuing to drive while intoxicated, as this was at least his third offense; those interests justify depriving a defendant of his vehicle. State v. Edwards, 787 So. 2d 981, 2001 La. LEXIS 1652 (June 1, 2001).

Sentencing provision of La. Rev. Stat. Ann. § 14:98(D) mandating the forfeiture of the automobile used in a third driving while intoxicated offense, is a reasonable statutory restriction and a reasonable exercise of police power; accordingly, the statute meets all constitutional mandates. State v. Edwards, 787 So. 2d 981, 2001 La. LEXIS 1652 (June 1, 2001).

A person under arrest for a violation of La. Rev. Stat. Ann. § 14:98, La. Rev. Stat. Ann. § 14:98.1 or other law or ordinance that prohibited operating a vehicle while intoxicated could refuse to submit to such chemical test after being advised of the consequences of such refusal; the failure of an officer to advise an alleged drunk driver of this right was a failure to implement La. Rev. Stat. § 32:661(C)(1) and La. Rev. Stat. § 32:666(A), thus suppression of the chemical test results pursuant to La. Code Crim. Proc. Ann. art. 3 and La. Code Crim. Proc. Ann. art. 703 was proper in such a case since the right to refuse testing was given by legislative mandate, La. Civ. Code Ann. art. 2. State v. Alcazar, 784 So. 2d 1276, 2001 La. LEXIS 1162 (May 15, 2001).

Use of a predicate offense more than five years old in a conviction for drunk driving, forth offense, did not violate the ex post facto clause of La. Const. art. I, § 23, even though this offense occurred before the cleansing statute, La. Rev. Stat. Ann. § 14:98(F)(2), was lengthened to 10 years. State v. Henry, 788 So. 2d 535, 2001 La. App. LEXIS 968 (May 11, 2001), writ denied by La. 2001-2299, 818 So. 2d 791, 2002 La. LEXIS 2201 (La. June 21, 2002).

Evidence that defendant stipulated to two prior convictions for driving while intoxicated, that he was driving the vehicle, and that he was under the influence of drugs at the time of the accident was sufficient to support his conviction for third offense driving while intoxicated; the evidence established that defendant was driving erratically as he fled the scene of the accident, that his speech was slurred, and that he admitted he had taken drugs, which was confirmed by a urinalysis. State v. Fox, 784 So. 2d 24, 2001 La. App. LEXIS 549 (Mar. 14, 2001).

Trial court did not err quashing an information charging defendant with a violation of La. Rev. Stat. Ann. § 14:98 and containing predicate driving while intoxicated convictions; the facts were sufficient to conclude that the waiver form, signed by defendant in one of the predicate offenses absent a verbal interchange on the record, considering the totality of the circumstances, was sufficient to show a waiver of the right to counsel, particularly where the form specified that defendant pled guilty under La. Code Crim. Proc. Ann. art. 894, which authorized suspension or deferral of sentence, probation, and dismissal of prosecution in misdemeanor cases. State v. Theriot, 782 So. 2d 1078, 2001 La. App. LEXIS 46 (Jan. 30, 2001).

Retroactive application of mandatory provision regarding sentencing for driving while intoxicated, where at the time of the offense the fine was discretionary and not mandatory, resulted in an ex post facto violation of La. Const. art. I, § 23, because the imposition of a mandatory fine instead of a discretionary fine made more burdensome the punishment for the crime, did not merely alter defendant’s situation to defendant’s disadvantage, but deprived defendant of substantial protection; the mandatory fine was an ex post facto violation constituting an illegally excessive sentence. State v. Theriot, 782 So. 2d 1078, 2001 La. App. LEXIS 46 (Jan. 30, 2001).

Because the court minute entries for each predicate conviction for a driving while intoxicated, third offense, conviction indicated the existence of the respective prior guilty plea and that defendant had been represented by counsel, the State met its initial burden of proof. State v. Kreger, 774 So. 2d 1273, 2000 La. App. LEXIS 3551 (Dec. 22, 2000).

Record was sufficient to show that defendant entered a knowing and voluntary guilty plea to a predicate offense of driving while intoxicated (DWI) because defendant was represented by counsel, responded affirmatively when asked if defense counsel had explained defendant’s rights, and signed a waiver of rights form that stated that defendant understood the privilege against self-incrimination, the right to a trial, the right to call witnesses on one’s behalf, and the right to confront one’s accusers; thus, the evidence of the earlier conviction was admissible, and defendant’s conviction for a third violation of the DWI statute, La. Rev. Stat. Ann. § 14:98, was affirmed. State v. Casse, 772 So. 2d 801, 2000 La. App. LEXIS 2546 (Oct. 18, 2000).

After the State established defendant’s prior conviction for second offense DWI, under a recent pronouncement of the court defendant had a burden to establish an infringement of his rights or a procedural irregularity in the taking of the plea; because new rules of constitutional criminal procedure applied retroactively to all cases subject to direct appeal at the time the new rule was announced, the matter was remanded to provide defendant an opportunity to meet the new burden on his motion to quash. State v. Naquin, 769 So. 2d 1170, 2000 La. LEXIS 2435 (Oct. 9, 2000).

Evidence was sufficient to convict defendant of DWI, 4th offense, in violation of La. Rev. Stat. Ann. § 14:98, because the trooper had reason to stop defendant, based on his going through a stop sign, defendant failed sobriety tests, and defendant’s guilty plea to a prior DWI was valid. State v. Sudds, 769 So. 2d 805, 2000 La. App. LEXIS 2194 (Sept. 27, 2000).

On defendant’s appeal of a three-year sentence that was imposed following entry of his guilty plea to driving while intoxicated, third offense, in violation of La. Rev. Stat. Ann. § 14:98, and driving under suspension in violation of La. Rev. Stat. Ann. § 32:415, the court rejected defendant’s contention that the sentence was excessive and found that the sentence was illegally lenient under La. Rev. Stat. Ann. § 14:98(D) because it was imposed with benefit of parole and did not include a fine or forfeiture; court, however, could not correct the sentence because the error was not appealed by the State. State v. Anderson, 764 So. 2d 179, 2000 La. App. LEXIS 1682 (June 21, 2000).

Given that La. Rev. Stat. Ann. § 14:98(A)(1) is subject to two reasonable interpretations, under principles of lenity, it must be interpreted in the manner favorable to defendant; therefore, the term “other means of conveyance,” as used in La. Rev. Stat. Ann. § 14:98, does not include a bicycle. State v. Carr, 761 So. 2d 1271, 2000 La. LEXIS 1370 (May 26, 2000).

Bill of information charging a defendant with third-offense driving while intoxicated (DWI) under La. Rev. Stat. Ann. § 14:98(D) was improperly quashed where the defendant’s two prior DWI convictions were not obtained, in violation of La. Code Crim. Proc. Ann. art. 556.1, due to the trial judge’s failure to fully inform the defendant the maximum, minimum, and potential penalties; the defendant signed waiver of rights forms in each proceeding. State v. Gardette, 760 So. 2d 1262, 2000 La. App. LEXIS 1229 (May 17, 2000).

Defendant’s conviction for driving while intoxicated in violation of La. Rev. Stat. Ann. § 14:98, was affirmed where the trial court adequately determined that his waiver of his right to counsel at his guilty plea to the predicate offense was made knowingly, intelligently, and voluntarily. State v. Barron, 758 So. 2d 965, 2000 La. App. LEXIS 754 (Apr. 5, 2000), writ denied by La. 2000-1224, 783 So. 2d 381, 2001 La. LEXIS 454 (La. Feb. 2, 2001).

Defendant was properly convicted of a third offense of driving while intoxicated in violation of La. Rev. Stat. Ann. § 14:98 where the evidence was sufficient to allow any rational trier of fact to find the essential elements of the crime and conclude his guilt beyond a reasonable doubt, as required by La. Code Crim. Proc. Ann. art. 821(B). State v. Olivier, 764 So. 2d 992, 2000 La. App. LEXIS 1035 (Mar. 31, 2000).

Burden-shifting principles of Shelton, 621 So. 2d 769 (La. 1993), apply to the recidivist portion of the driving while intoxicated statute pursuant to La. Rev. Stat. Ann. § 14:98. State v. Fitch, 753 So. 2d 429, 2000 La. App. LEXIS 298 (Mar. 1, 2000), writ denied by La. 2000-0880, 773 So. 2d 140, 2000 La. LEXIS 3091 (La. Nov. 3, 2000).

Evidence supported defendant’s conviction for driving while intoxicated where an officer testified that defendant’s breath smelled strongly of alcohol and in the officer’s professional opinion, defendant was one of the most intoxicated people with whom he had to deal. State v. McDonald, 754 So. 2d 382, 2000 La. App. LEXIS 301 (Mar. 1, 2000).

Burden-shifting principles apply to the recidivist portions of the driving while intoxicated statute, La. Rev. Stat. Ann. § 14:98. State v. Stewart, 754 So. 2d 395, 2000 La. App. LEXIS 275 (Mar. 1, 2000).

Defendant was properly convicted on his guilty plea of fourth offense driving while intoxicated, because his claim that his two uncounseled guilty pleas to two of the predicate offenses were not voluntary, knowing, and intelligent was refuted by the record of the plea colloquy for one predicate, and by other evidence, such as the bill of information, waiver of rights form, typed minutes, and handwritten minutes, concerning the other predicate offense. State v. Cadiere, 754 So. 2d 294, 2000 La. App. LEXIS 339 (Feb. 18, 2000), writ denied by La. 2000-0815, 774 So. 2d 971, 2000 La. LEXIS 3218 (La. Nov. 13, 2000).

In sentencing defendant for fourth offense driving while intoxicated to 10 years at hard labor, the trial court properly complied with the applicable statute, La. Rev. Stat. Ann. § 14:98(E)(1), as it existed prior to amendment by 1997 La. Acts 1296, § 2, but failed to comply with La. Rev. Stat. Ann. § 14:98(E)(2), also as it existed prior to amendment by 1997 La. Acts 1296, § 2, in relation to the service of the sentence without benefit of probation, parole, or suspension of sentence, and the matter was remanded for resentencing. State v. Cadiere, 754 So. 2d 294, 2000 La. App. LEXIS 339 (Feb. 18, 2000), writ denied by La. 2000-0815, 774 So. 2d 971, 2000 La. LEXIS 3218 (La. Nov. 13, 2000).

The seizure and sale of the vehicle owned by a motorist who was convicted of driving while intoxicated, third offense, pursuant to La. Rev. Stat. Ann. § 14:98(D)(2)(a), although not authorized by the contraband-drug exception in La. Const. art. I, § 4, accounted for defendant’s due process rights under La. Const. art. I, § 2, because the forfeiture of the vehicle was preceded by notice and a hearing and the State had an important interest in keeping drunk drivers off the road. State v. Edwards, 752 So. 2d 395, 2000 La. App. LEXIS 311 (Feb. 18, 2000), affirmed by La. 00-1246, 787 So. 2d 981, 2001 La. LEXIS 1652 (La. June 1, 2001).

Defendant’s first degree negligent injury conviction in violation of LA. Rev. Stat. Ann. § 14:39.2 and his sentence was vacated and remanded because the admonishment to disregard inadmissible testimony about his blood alcohol level, La. Rev. Stat. Ann. § 14:98, two days after the jury heard it was untimely and could not cure the prejudicial effect it had on the verdict. State v. LeBoeuf, 758 So. 2d 866, 2000 La. App. LEXIS 212 (Feb. 16, 2000), writ denied by La. 2000-0767, 771 So. 2d 79, 2000 La. LEXIS 2803 (La. Oct. 6, 2000).

Evidence was sufficient to sustain defendant’s conviction for driving while intoxicated where it showed that police officers investigating an automobile accident involving defendant observed that he had bloodshot eyes and smelled of alcohol, he admitted that he had been drinking, and he performed poorly on field sobriety tests. State v. Kelly, 747 So. 2d 760, 1999 La. App. LEXIS 3740 (Dec. 28, 1999).

Evidence that defendant was hiding a vodka bottle, that he was driving his vehicle in an erratic manner, that he had slurred speech, and that he failed the field sobriety test was sufficient to support a finding that defendant was guilty of driving under the influence. State v. Worachek, 743 So. 2d 1269, 1999 La. App. LEXIS 3135 (Nov. 5, 1999), affirmed by La. App. 2001-1733, 818 So. 2d 795, 2002 La. App. LEXIS 983 (La.App. 1 Cir. Apr. 11, 2002).

In reviewing the sentence that was imposed by a trial court for negligent homicide, a violation of La. Rev. Stat. Ann. § 14:32(C), and first offense DWI, a violation of La. Rev. Stat. Ann. § 14:98(B), the appellate court was required, under La. Code Crim. P. Ann. art. 920, to review the record for errors that were discoverable by a mere inspection of the proceedings without inspection of the evidence. The court found one such error in that the sentence that was imposed, in which defendant was ordered to participate in substance abuse evaluations and follow the recommendations, was illegal because it was not provided for as part of the statutory penalty for either offense. State v. Gregrich, 745 So. 2d 694, 1999 La. App. LEXIS 2759 (Oct. 13, 1999).

Defendant was entitled to have evidence suppressed, where the evidence was seized pursuant to a traffic stop, where a Louisiana state trooper stopped defendant solely because the trooper saw defendant driving his car without wearing a seatbelt; and where the trooper arrested defendant for driving while intoxicated after defendant failed a series of field sobriety tests. State v. Barbier, 743 So. 2d 1236, 1999 La. LEXIS 2236 (Sept. 8, 1999).

Where defendant refused to take an Intoxilyzer test, but his observable behavioral manifestations and poor performance on field sobriety tests provided sufficient evidence of his intoxication, his conviction for driving while intoxicated, La. Rev. Stat. Ann. § 14:98, was upheld. State v. Holley, 742 So. 2d 636, 1999 La. App. LEXIS 2347 (Aug. 18, 1999).

Where defendant’s sentence of 18 years fell within the middle range of the possible sentencing exposure for his conviction on a charge of driving while intoxicated, La. Rev. Stat. Ann. § 14:98(E)(1), the sentence did not shock the sense of justice or was not grossly disproportionate to the seriousness of the crime. State v. Holley, 742 So. 2d 636, 1999 La. App. LEXIS 2347 (Aug. 18, 1999).

Under the recidivist provisions of the driving while intoxicated laws, La. Rev. Stat. Ann. § 14:98(B)-(E), the State has the burden of proving beyond a reasonable doubt the existence of the prior convictions and the defendant’s identity as the prior offender, when charging a second, third, or subsequent offense. State v. Carlos, 738 So. 2d 556, 1999 La. LEXIS 1712 (July 7, 1999).

While under the recidivist provisions of the driving while intoxicated laws, La. Rev. Stat. Ann. § 14:98(B)-(E), the State has the burden of proving at trial defendant’s prior convictions beyond a reasonable doubt, when the defendant denies the allegations of the prior convictions the State may prove the existence of prior guilty pleas and that the defendant was represented by counsel when they were taken; the burden then shifts to the defendant to produce evidence of infirmities in the procedure by which the pleas were obtained, and if he does so, the burden shifts back to the State to adduce a “perfect” plea transcript in evidence, else, based on all the evidence the trial judge must determine whether the defendant’s Boykin rights were prejudiced. State v. Carlos, 738 So. 2d 556, 1999 La. LEXIS 1712 (July 7, 1999).

Trial court erred in quashing a predicate conviction for a driving while intoxicated, third offense, prosecution under, La. Rev. Stat. Ann. § 14:98, where the State offered a well-executed guilty plea form and minute entry at the hearing on the motion to quash; this showing was sufficient to shift the burden to defendant to demonstrate in what way the prior plea was defective. State v. Carlos, 738 So. 2d 556, 1999 La. LEXIS 1712 (July 7, 1999).

Defendant, who was found riding a bicycle while intoxicated, was properly charged with driving while intoxicated in violation of La. Rev. Stat. Ann. § 14:98, because the legislature intended “any other means of conveyance” to include bicycle transportation. State v. Carr, 738 So. 2d 1173, 1999 La. App. LEXIS 2101 (June 25, 1999), reversed by, remanded by La. 99-2209, 761 So. 2d 1271, 2000 La. LEXIS 1370 (La. May 26, 2000).

La. Rev. Stat. § 32:667, which authorized the issuance of a restricted driver’s license only after a first license suspension resulting from an arrest for driving while intoxicated (DWI), was found to apply to a driver arrested for DWI, a violation of La. Rev. Stat. Ann. § 14:98, even though the driver’s previous DWI arrest and suspension had not resulted in a conviction. Perrodin v. Department of Public Safety and Corrections, 741 So. 2d 809, 1999 La. App. LEXIS 1758 (June 2, 1999).

After defendant pled guilty to driving while intoxicated, third offense, the trial court properly sentenced defendant to two years in jail with the second year suspended, 18 months probation with conditions, and ordered defendant’s car to be seized and sold pursuant to La. Rev. Stat. Ann. § 14:98(D)(2)(a); the sentence was within the lower range of the sentencing range of La. Rev. Stat. Ann. § 14:98(D), and the trial court articulated his reasons for the sentence. State v. Whiddon, 741 So. 2d 797, 1999 La. App. LEXIS 1751 (June 2, 1999).

To convict an accused of driving while intoxicated, the prosecution need only prove that the defendant was operating a vehicle and that the defendant was under the influence of alcohol or drugs; some behavioral manifestations, independent of any scientific test, are sufficient to support a charge of driving while intoxicated. State v. Finch, 733 So. 2d 716, 1999 La. App. LEXIS 1300 (May 5, 1999).

It is not necessary that a conviction of driving while intoxicated be based upon a blood or breath alcohol test, and the observations of an arresting officer may be sufficient to establish the defendant’s guilt; intoxication is an observable condition about which a witness may testify. State v. Finch, 733 So. 2d 716, 1999 La. App. LEXIS 1300 (May 5, 1999).

Defendant was improperly convicted of driving while intoxicated, a violation of La. Rev. Stat. Ann. § 14:98, because the fact that he was found sitting in the driver’s seat of his car while it was parked in front of his house with the motor running was not sufficient to infer that defendant was in the process of operating his vehicle. State v. Rossi, 734 So. 2d 102, 1999 La. App. LEXIS 1068 (Apr. 14, 1999), writ denied by La. 99-0605, 742 So. 2d 886, 1999 La. LEXIS 1187 (La. Apr. 23, 1999).

Defendant pleaded guilty of DWI-4th offense, in violation of La. Rev. Stat. Ann. § 14:98; his guilty pleas were not rendered invalid where there was an affirmative showing on the record that the defendant understood the charges against him and was aware of the permissible penalty range. State v. Sebastien, 730 So. 2d 1040, 1999 La. App. LEXIS 845 (Mar. 31, 1999), writ denied by La. 99-1426, 748 So. 2d 1157, 1999 La. LEXIS 3003 (La. Oct. 29, 1999).

Where La. Rev. Stat. Ann. § 14:98(D)(1) required that a person convicted of a third offense of driving while intoxicated be fined $2,000, and the trial court did not impose a fine upon defendant following such conviction, defendant’s sentence was illegally lenient. State v. Sudds, 730 So. 2d 1056, 1999 La. App. LEXIS 809 (Mar. 31, 1999).

Evidence that defendant was weaving in traffic, was staggering upon stopping, smelled of alcohol with bloodshot eyes and slurred speech, was sufficient to convict defendant of driving while intoxicated, fourth offense under La. Rev. Stat. Ann. § 14:98(A)(1)(a); defendant refused to take a breath test, failed the HNG test, and defendant’s counsel did not object to the predicate offenses at trial pursuant to La. Code Crim. Proc. Ann. art. 841. State v. Minnifield, 727 So. 2d 1207, 1999 La. App. LEXIS 33 (Jan. 20, 1999), writ denied by La. 99-0516, 745 So. 2d 19, 1999 La. LEXIS 1855 (La. June 18, 1999).

Defendant’s sentence of 15 years at hard labor for driving while intoxicated (DWI), fourth offense, was not excessive under La. Code Crim. Proc. Ann. art. 894.1, where the sentence was well below the maximum under La. Rev. Stat. Ann. § 14:98(E), and where defendant had a lengthy adult record with five prior DWI convictions from two states and numerous driving convictions, and where defendant showed no remorse for his actions. State v. Minnifield, 727 So. 2d 1207, 1999 La. App. LEXIS 33 (Jan. 20, 1999), writ denied by La. 99-0516, 745 So. 2d 19, 1999 La. LEXIS 1855 (La. June 18, 1999).

Evidence was sufficient to convict a defendant of driving while intoxicated, third offense, in violation of La. Rev. Stat. Ann. § 14:98, where defendant drove erratically, smelled of alcohol, slurred his speech, failed field sobriety tests, and pled guilty to two prior offenses, which were valid convictions as defined in § 14:98(F)(1) and were not stale under § 14:98(F)(2). State v. Inzina, 728 So. 2d 458, 1998 La. App. LEXIS 3503 (Dec. 9, 1998).

Trooper had a reasonable suspicion, as required by La. Code Crim. Proc. Ann. art. 215.1 in order to stop an individual in his automobile without a warrant, to stop a defendant whom he had observed driving in an erratic and potentially dangerous manner in violation of La. Rev. Stat. Ann. § 32:79; the trooper also had probable cause, as required by La. Code Crim. Proc. Ann. art. 213, to arrest defendant without a warrant for driving while intoxicated in violation of La. Rev. Stat. Ann. § 14:98, where defendant had been driving erratically, smelled of alcohol, slurred his speech, and failed field sobriety tests. State v. Inzina, 728 So. 2d 458, 1998 La. App. LEXIS 3503 (Dec. 9, 1998).

Trial court did not err in denying the motion to quash the bill of information that charged defendant with a third offense of driving while intoxicated in violation of La. Rev. Stat. Ann. § 14:98 as defendant only contended that a prior plea of guilty to driving while intoxicated was defective because at the time of the plea he was not informed of the right to judicial review and thus there was no intelligent waiver of that right and the plea was not knowingly and intelligently entered; a trial court was only required to ascertain that a defendant had voluntarily and knowingly waived the right against self-incrimination, the right to a jury trial, and the right to confrontation before accepting the defendant’s guilty plea, and the court declined to adopt a rule declaring invalid guilty pleas in which the trial court failed to inform a defendant of the right to judicial review of a conviction. State v. Smith, 722 So. 2d 1048, 1998 La. App. LEXIS 3429 (Nov. 6, 1998).

Defendant’s sentence to five years imprisonment without the benefit of parole, probation, or license suspension for a third DWI offense was improper where the plea of guilty to the second offense was not entered with knowing and intelligent waiver of counsel. State v. Lambert, 720 So. 2d 724, 1998 La. App. LEXIS 2666 (Sept. 30, 1998).

Defendant was not entitled to reversal of his conviction for driving while intoxicated, in violation of La. Rev. Stat. Ann. § 14:98, because defendant voluntarily entered a guilty plea with the assistance of counsel. State v. Authement, 713 So. 2d 1226, 1998 La. App. LEXIS 2267 (June 29, 1998).

Evidence was sufficient to support defendant’s conviction for operating a vehicle while intoxicated in violation of La. Rev. Stat. Ann. § 14:98 where defendant admitting taking prescription pain medicine, there was evidence that defendant could not standup, had slurred speech, was driving extremely erratically, and failed a sobriety test. State v. Richoux, 714 So. 2d 241, 1998 La. App. LEXIS 1382 (May 26, 1998).

While a number of defense witnesses testified that a car’s motor was not running, that it was broken down, and that defendant did not drive after drinking, a jury was entitled to reject that testimony and to rely upon the version of the arresting officer that the car’s motor was running and that defendant tried to put the car in gear; La. Rev. Stat. Ann. § 14:98(A)(1)(a) does not require proof that defendant was driving a vehicle, and the jurisprudence recognizes that the term “operating” is broader than the term “driving.” State v. Jones, 714 So. 2d 819, 1998 La. App. LEXIS 1751 (May 15, 1998), writ denied by La. 98-1597, 723 So. 2d 975, 1998 La. LEXIS 3235 (La. Oct. 30, 1998).

Trial court erred in imposing an illegally lenient sentence where neither the minutes nor the transcript reflected that defendant was sentenced without benefit of parole, probation, or suspension of sentence for at least one year or fined, as required by La. Rev. Stat. Ann. § 14:94(E)(1) and (2); however, the court did not correct the sentence because it was in defendant’s favor and the State did not appeal. State v. Jones, 714 So. 2d 819, 1998 La. App. LEXIS 1751 (May 15, 1998), writ denied by La. 98-1597, 723 So. 2d 975, 1998 La. LEXIS 3235 (La. Oct. 30, 1998).

Arresting officer’s observations as to defendant’s behavior were sufficient to support defendant’s conviction for driving while in intoxicated under La. Rev. Stat. Ann. § 14:98, and it was not necessary that the conviction be based on a blood or breath alcohol test. State v. Courtney, 714 So. 2d 176, 1998 La. App. LEXIS 1168 (May 13, 1998).

Defendant’s conviction for driving while intoxicated, a violation of La. Rev. Stat. Ann. § 14:98(E), was remanded for an evidentiary hearing because the record did not contain any evidence that defendant knowingly and intelligently waived his right to a jury trial and because a trial court did not give defendant credit for time served prior to imposition of sentence. Pursuant to La. Const. art. 1, § 17 crimes with a punishment that could exceed confinement for six months was required to be tried by jury except when, in noncapital cases, defendant knowingly and intelligently waived his right to a jury trial. State v. Clark, 711 So. 2d 738, 1998 La. App. LEXIS 665 (Apr. 1, 1998), remanded by La. 98-1180, 726 So. 2d 2, 1998 La. LEXIS 2836 (La. Sept. 25, 1998).

Defendant’s conviction of third offense driving while intoxicated in violation of La. Rev. Stat. Ann. § 14:98(D) was invalid, because the predicate offenses on which the State relied did not show an inquiry as to defendant’s capacity to waive his right to counsel or a proper waiver of defendant’s Boykin rights. State v. Guidry, 709 So. 2d 233, 1998 La. App. LEXIS 306 (Feb. 20, 1998).

Defendant was not entitled to quash his prior driving under the influence of intoxicating beverages (DWI) offense, even though he was not informed of the possible range of sentences, in order to avoid a second DWI offense classification under La. Rev. Stat. Ann. § 14:98. State v. Newman, 707 So. 2d 122, 1998 La. App. LEXIS 100 (Jan. 28, 1998), writ denied by La. 98-0490, 720 So. 2d 679, 1998 La. LEXIS 1954 (La. June 5, 1998).

Defendant’s conviction for operating a vehicle while intoxicated, fourth offense, was set aside and remanded because defendant’s second DWI conviction could not be used for enhancement because defendant’s guilty plea had been entered without assistance of counsel, and such right had not been knowingly and intelligently waived. State v. Garrity, 708 So. 2d 1096, 1998 La. App. LEXIS 82 (Jan. 27, 1998).

Where three witnesses did not indicate the presence of any other individual in or near defendant’s truck, defendant was the sole occupant of the truck, and he was sitting behind the steering wheel, a jury could have rationally rejected defendant’s hypothesis that someone else was driving the truck. State v. Willis, 706 So. 2d 590, 1998 La. App. LEXIS 44 (Jan. 21, 1998).

Petitioner, whose misdemeanor conviction for driving while intoxicated in violation of La. Rev. Stat. Ann. § 14:98(A)(1)(b) had been set aside and who faced only the speculative possibility that his conviction might be used to enhance a future sentence, was not under sufficient restraint to be eligible under La. Code Crim. Proc. Ann. art. 924 to use a post-conviction proceeding to attempt to set aside the prior conviction. State v. Smith, 700 So. 2d 493, 1997 La. LEXIS 2867 (Oct. 21, 1997).

Where defendant’s conviction for driving while intoxicated, in violation of La. Rev. Stat. Ann. § 14:98, was based solely on circumstantial evidence of the arresting officer’s vague description of defendant’s slurred speech and swaying, observed hours after the accident and made without any specificity as to the degree of impairment, the state failed to prove beyond a reasonable doubt the issue of intoxication; hence, defendant’s conviction and sentence were vacated. State v. Sampia, 696 So. 2d 618, 1997 La. App. LEXIS 1693 (June 20, 1997).

There was sufficient evidence to convict defendant of driving while intoxicated, in violation of La. Rev. Stat. Ann. § 14:98, where the officer testified that defendant drove off at a high rate of speed and when he was stopped, defendant stumbled as he exited the vehicle and smelled of alcohol. State v. Mock, 675 So. 2d 819, 1996 La. App. LEXIS 1122 (May 29, 1996).

Where a defendant refuses to take a breath test, the legal presumption of intoxication contained in La Rev. Stat. Ann. § 14:98 is inapplicable. State v. Deroche, 674 So. 2d 291, 1996 La. App. LEXIS 963 (Apr. 10, 1996), vacated by, remanded by La. 96-1376, 682 So. 2d 1251, 1996 La. LEXIS 3168 (La. Nov. 8, 1996).

Ten-year cleansing period of amended La. Rev. Stat. Ann. § 14:98 applied to one who had committed his third DWI violation because the last occurrence happened after the effective date of the statutory amendment, but more than five years after the commission of the previous offense. State v. Highfill, 671 So. 2d 380, 1995 La. App. LEXIS 2748 (Oct. 6, 1995).

La. Rev. Stat. Ann. § 14:98(F)(2), as revised by 1993 La. Acts. 669, § 1, could be retroactively applied to permit it to cumulate defendant’s prior DWI offense without violating the prohibition against ex post facto legislation, despite the fact that this predicate offense occurred more than five years but less than ten years before the amendment to La. Rev. Stat. Ann. § 14:98(F)(2). State v. Jordan, 663 So. 2d 269, 1995 La. App. LEXIS 2566 (Oct. 4, 1995).

An amendment to La. Rev. Stat. Ann. § 14:98(F)(2), which increased the use of prior driving while under the influence convictions for enhancement purposes from 5 years to 10 years only increased the penalty for a subsequent offense and was not an ex post facto application of the law. State v. Authement, 663 So. 2d 43, 1995 La. App. LEXIS 1936 (June 29, 1995), writ denied by La. 95-1866, 666 So. 2d 317, 1996 La. LEXIS 148 (La. Jan. 12, 1996).

1993 La. Acts 669, § 1, which amended La. Rev. Stat. Ann. § 14.98(F)(2) by increasing the use of prior DWI convictions for enhancement purposes from 5 years to 10 years, was not an ex post facto application of the law because it did not impose greater punishment for defendant’s prior conviction but only increased the penalty for the subsequent offense. State v. Moore, 663 So. 2d 41, 1995 La. App. LEXIS 1937 (June 29, 1995).

Even though La. Rev. Stat. Ann. § 14:98 generally required that at least six months of imprisonment had to be without benefit of probation, parole or suspension of sentence for a third DWI conviction, the fact that the State failed to object to the sentence constituted a waiver. State v. Sanmiguel, 626 So. 2d 957, 1993 La. App. LEXIS 3478 (Nov. 17, 1993).

Where only evidence of intoxication was driver’s failure of sobriety tests at his home, evidence of his car found in a field was not sufficient to prove that he had been driving while under the influence of alcohol. State v. Chapman, 625 So. 2d 1347, 1993 La. App. LEXIS 2940 (Oct. 6, 1993), writ of certiorari denied by 629 So. 2d 1180, 1993 La. LEXIS 3603 (La. 1993).

Trial court, which accepted a predicate guilty plea to the first offense of driving while intoxicated (DWI), committed harmless error in erroneously advising defendant that he had a right to trial by jury because a waiver of a jury trial reasonably could have been considered a waiver of a bench trial; thus, defendant was not entitled to quash a bill of information charging him with a third offense DWI in violation of La. Rev. Stat. Ann. § 14:98. State v. Delanoix, 637 So. 2d 515, 1993 La. App. LEXIS 4235 (Aug. 9, 1993).

Where there was adequate testimony that defendant drove a truck into a ditch, that defendant was intoxicated, and that defendant had previously been convicted of DWI, defendant was properly convicted of DWI, second offense, in accordance with La. Rev. Stat. Ann. § 14:98. State v. West, 617 So. 2d 1384, 1993 La. App. LEXIS 1857 (May 13, 1993).

Defendant’s conviction for operating a vehicle while intoxicated was affirmed because the evidence showed that defendant was sitting in the driver’s seat of his truck passed out, with the engine running and lights on, halfway on the road, which was sufficient to prove under the statute that the was operating the vehicle. State v. Hudson, 617 So. 2d 83, 1993 La. App. LEXIS 1369 (Mar. 30, 1993), writ of certiorari denied by 620 So. 2d 875, 1993 La. LEXIS 2190 (La. 1993).

Defendant’s pleas of guilty to charges of driving while intoxicated could not be used as predicate convictions for enhancement purposes where the trial judge who accepted his pleas failed to determine if his waivers were knowing and intelligent. State v. Gable, 614 So. 2d 808, 1993 La. App. LEXIS 749 (Feb. 24, 1993).

Dismissal of a prosecution under La. Code Crim. Proc. Ann. art 894 B did not exclude the consideration of that offense as a basis for defendant’s subsequent prosecution as a multiple DWI offender under La. Rev. Stat. Ann. § 14:98. State v. Rose, 609 So. 2d 1113, 1992 La. App. LEXIS 3734 (Dec. 2, 1992), writ of certiorari denied by 614 So. 2d 77, 1993 La. LEXIS 1171 (La. 1993).

More stringent standards applied to the waiver of counsel where a defendant pled guilty to a driving while intoxicated felony, so such a plea could not be used as a predicate to enhance a charge to DWI, third offense, La. Rev. Stat. Ann. § 14:98, but the defendant’s waiver form supplemented the minute entry as to his waiver of counsel in a guilty plea to a first DWI offense, a misdemeanor, so that predicate could be used by the State to elevate the third DWI charge to the level of a second offense DWI. State v. Lawrence, 600 So. 2d 1341, 1991 La. App. LEXIS 3623 (Dec. 27, 1991).

Jury’s finding that defendant was guilty of driving while intoxicated, third offense, in violation of La. Rev. Stat. Ann. § 14:98(A)(1), was not contrary to the evidence, where defendant had two prior convictions for driving while intoxicated and the police officer’s corroborated testimony that defendant was behind the steering wheel, smelled of alcohol, and had bloodshot eyes, unsteady balance, and slurred speech. State v. Johnson, 580 So. 2d 998, 1991 La. App. LEXIS 1387 (May 22, 1991).

Sentencing defendant to the statutory maximum for a third offense of driving while intoxicated was not excessive where defendant had an extensive adult criminal record, had recurring problems with drugs and alcohol, and continued to endanger the lives of others while driving under the influence of alcoholic beverages. State v. Waldrop, 571 So. 2d 755, 1990 La. App. LEXIS 2848 (Dec. 5, 1990).

If the predicate DWI offense for which defendant had previously been convicted occurred outside the five-year (now ten-year) cleansing period or five (now ten) years prior to the current DWI charge, then it could not serve as the predicate offense for a charge of third offense DWI. State v. Mobley, 568 So. 2d 1368, 1990 La. App. LEXIS 2299 (Oct. 16, 1990), remanded by 592 So. 2d 1282, 1992 La. LEXIS 211 (La. 1992).

Relator had not defeated the presumption of intoxication that had been established by the State in the trial of the charge against relator of violation of La. Rev. Stat. Ann. § 14:98; once the State carried its burden of proof of the presumption of intoxication, the burden shifted to relator to show that relator was one of a class of individuals upon whom the machine used to measure blood alcohol levels was inaccurate. State v. Frederick, 561 So. 2d 211, 1990 La. App. LEXIS 1442 (May 25, 1990), writ of certiorari denied by 564 So. 2d 331, 1990 La. LEXIS 1536 (La. 1990).

Defendant’s guilty plea for operating a motor vehicle while intoxicated, third offense, in violation of La. Rev. Stat. Ann. § 14:98, was reversed where the State failed to prove that defendant’s guilty plea to a prior predicate offense of driving while intoxicated was knowingly and expressly made because a pre-printed pre-typed waiver form was insufficient to prove a waiver of constitutional rights without an actual hearing transcript. State v. Longo, 560 So. 2d 530, 1990 La. App. LEXIS 894 (Apr. 10, 1990).

Under La. Rev. Stat. Ann. § 14:98 a motorist has a duty to refrain from operating a vehicle when he has consumed a sufficient amount of alcohol to affect his ability to operate the vehicle safely. Shroyer v. Grush, 555 So. 2d 534, 1989 La. App. LEXIS 2619 (Dec. 14, 1989), writ of certiorari denied by 559 So. 2d 139, 1990 La. LEXIS 506 (La. 1990), writ of certiorari denied by 559 So. 2d 140, 1990 La. LEXIS 503 (La. 1990).

Record of the sentencing hearing reflected that the sentencing judge adequately considered the guidelines set forth at La. Code Crim. Proc. Ann. art 894.1 when he sentence defendant to the maximum sentence that could be imposed for driving while intoxicated, fourth offense, as proved for at La. Rev. Stat. Ann. § 14:98(E). State v. Davis, 546 So. 2d 535, 1989 La. App. LEXIS 1322 (June 20, 1989), remanded by 552 So. 2d 373, 1989 La. LEXIS 2810 (La. 1989).

Because defendant was not stopped for any violation of the law, nor did any of the officers stationed at the sobriety checkpoint have a reasonable suspicion that defendant had committed, was about to commit, or was engaged in the commission of any crime, the roadblock stop to check defendant’s sobriety was unconstitutional and the evidence obtained at the sobriety checkpoint had to be excluded; thus, defendant’s conviction for operating a motor vehicle while intoxicated, first offense, in violation of La. Rev. Stat. Ann. § 14:98, was reversed and defendant was discharged. State v. Guidry, 544 So. 2d 634, 1989 La. App. LEXIS 1013 (May 24, 1989), writ denied by 547 So. 2d 355, 1989 La. LEXIS 1713 (La. 1989).

Conviction for driving while intoxicated was affirmed; the trial court did not err when it admitted the results of a blood alcohol test, even though defendant was not advised of his rights in his native language, where there was no indication that defendant did not understand English and defendant failed to request an interpreter at trial. State v. Tran, 542 So. 2d 648, 1989 La. App. LEXIS 688 (Apr. 12, 1989).

Trial court did not err by failing to consider all of the admitted evidence when it convicted defendant of driving while intoxicated, even though the trial judge stated that defendant did not appear to be intoxicated during a videotaped sobriety test, because the State had introduced evidence that defendant’s blood alcohol concentration was 0.12 percent and under La. Rev. Stat. Ann. § 14:98(A)(2), a conviction was mandated. State v. Tran, 542 So. 2d 648, 1989 La. App. LEXIS 688 (Apr. 12, 1989).

Where an accused was charged for the third offense driving while intoxicated pursuant to La. Rev. Stat. Ann. § 14:98, he was unable to argue that prosecution was invalid on the basis that the trial judge did not specially inform the accused of each element of the offenses when he entered his guilty plea because adequate notice of the essential elements was considered rendered when the accused acknowledged his desire to plead guilty to the charged offenses. State v. Hall, 537 So. 2d 321, 1988 La. App. LEXIS 2835 (Dec. 20, 1988).

Evidence that defendant’s car was stopped on the median, with the engine running, lights on, shift in gear, and with defendant asleep behind the wheel, was sufficient to convict defendant of operating the vehicle while intoxicated. State v. Blancaneaux, 535 So. 2d 1338, 1988 La. App. LEXIS 2698 (Dec. 14, 1988).

Where there was no evidence to show how long defendant’s car was off the road and no direct evidence that he operated the car while drinking, his driving while intoxicated conviction under La. Rev. Stat. Ann. § 14:98 was vacated as every hypothesis of innocence was not excluded. State v. Willson, 534 So. 2d 55, 1988 La. App. LEXIS 2308 (Nov. 9, 1988).

Defendant’s conviction for third offense driving while intoxicated was reversed where the state failed to prove that defendant knowingly and voluntarily waived his constitutional rights in entering a guilty plea to the first predicate offense. State v. Wilkerson, 533 So. 2d 136, 1988 La. App. LEXIS 2146 (Oct. 12, 1988).

Evidence was sufficient to support defendant’s conviction for driving under the influence, a violation of La. Rev. Stat. Ann. § 14:98, where an officer and a deputy testified that defendant smelled of alcohol, was unsteady on his feet, and where he failed numerous field sobriety tests. State v. Nix, 535 So. 2d 866, 1988 La. App. LEXIS 1717 (Aug. 17, 1988).

Defendant charged with fourth offense DWI could not claim that the three previous charges were improperly joined where the three charges were billed separately under different numbers and were separate for all purposes until defendant pled guilty. State v. Effler, 527 So. 2d 1110, 1988 La. App. LEXIS 1523 (June 21, 1988).

There was no evidence that a driver was speeding, or driving erratically, or driving a truck while under the influence of intoxicating beverages, or was otherwise criminally negligent when an accident occurred, and her plea of not guilty placed upon the State the burden of proving each element of the offense charged beyond a reasonable doubt; the evidence was insufficient for a conviction for negligent homicide. State v. Garrett, 525 So. 2d 1235, 1988 La. App. LEXIS 1207 (May 17, 1988).

Pursuant to La. Rev. Stat. Ann. §§ 13:1446(A), 13:1450(A), a parish court was without jurisdiction to hear a case involving consolidated charges of first offense DWI, a violation of La. Rev. Stat. Ann. § 14:98, and speeding, a violation of La. Rev. Stat. Ann. § 32:61, because defendant was entitled to a jury trial under La. Const. art. I, § 17 for the reason that he was exposed to a maximum aggregate penalty exceeding six months imprisonment. State v. Le Blanc, 517 So. 2d 219, 1987 La. App. LEXIS 10694 (Nov. 10, 1987).

In defendant’s trial for driving while intoxicated, La. Rev. Stat. Ann. § 14:98, the trial court erred in allowing a police officer to testify as an expert witness under former La. Rev. Stat. Ann. § 15:464 (now La. Code Evid. Ann. art. 702) because the officer’s opinion as to the accuracy of a breathalyzer test was based only upon a conclusory instruction received during his training and was not based on any expert knowledge concerning the mechanism and function of the machine. State v. Gibson, 515 So. 2d 556, 1987 La. App. LEXIS 10439 (Oct. 14, 1987).

To be convicted of driving while intoxicated under La. Rev. Stat. Ann. § 14:98, defendant must have “operated” the vehicle while intoxicated, and his mere presence in the car while it was in motion did not make him the operator unless he exercised some control over it. State v. Brister, 514 So. 2d 205, 1987 La. App. LEXIS 10357 (Oct. 7, 1987).

Because a 0.13 per cent blood alcohol level was sufficient evidence to convict defendant, the improper denial of a motion to suppress the defendant’s statements taken in violation of his right to counsel was harmless error. State v. Broussard, 517 So. 2d 1000, 1987 La. App. LEXIS 10366 (Oct. 7, 1987).

Sentence for a third offense DWI of three years in the custody of the sheriff, the first six months to be served without benefit of probation, parole, or suspension of sentence, was not excessive. State v. Braxton, 509 So. 2d 807, 1987 La. App. LEXIS 9868 (June 23, 1987), writ of certiorari denied by 514 So. 2d 127, 1987 La. LEXIS 10484 (La. 1987).

In the prosecution of defendant for operating a motor vehicle while intoxicated in violation of La. Rev. Stat. Ann. § 14:98(D) as a third offender, when viewing the evidence in the light most favorable to the prosecution, a rational trier-of-fact could have rejected defendant’s hypotheses of innocence and found that defendant was proved guilty beyond a reasonable doubt. State v. Babineaux, 508 So. 2d 606, 1987 La. App. LEXIS 9728 (June 10, 1987).

Pursuant to La. Rev. Stat. Ann. § 14:98(A)(1), although the officers’ testimony contained some variations, their description of defendant’s behavior was consistent, and any rational trier of fact could have found defendant guilty beyond a reasonable doubt of operating a vehicle while intoxicated. State v. Davis, 505 So. 2d 162, 1987 La. App. LEXIS 8928 (Mar. 16, 1987).

Pursuant to La. Rev. Stat. Ann. § 14:98(A), there was no authority for holding that criminal negligence was a tacit element of driving while intoxicated; therefore, defendant was denied due process by being convicted of a crime with which he was not charged. State v. Redfearn, 504 So. 2d 1005, 1987 La. App. LEXIS 8951 (Mar. 4, 1987).

It was error for a trial court to quash a bill of information charging defendant with driving while intoxicated, second offense, in violation of La. Rev. Stat. Ann. § 14:98(C), because it was not necessary to have informed defendant that his guilty plea and conviction for the predicate offense of driving while intoxicated could be used to enhance the penalty upon subsequent conviction for the same offense. State v. Myers, 503 So. 2d 1085, 1987 La. App. LEXIS 8784 (Feb. 25, 1987).

Where defendant’s driving while intoxicated conviction was reversed on appeal because the arresting officer did not advise defendant that a .10 intoximeter reading was conclusive proof of intoxication under La. Rev. Stat. Ann. § 32:661(C), the conviction was reinstated because the officer only had to advise defendant that a .10 reading would be used in court and not the legal consequences if introduced at trial. State v. McGuire, 493 So. 2d 559, 1986 La. LEXIS 6949 (Sept. 8, 1986).

Trial court erred by refusing defendant’s request for a jury trial on his charge of a first offense of driving under the influence of intoxicants because the potential fines, including the reinstatement of license charge and other fees, exceeded the statutory amount and La. Code Crim. Proc. Ann. art. 779(A) embodied the constitutional requirement for jury trials in such a circumstance. State v. Henderson, 485 So. 2d 656, 1986 La. App. LEXIS 6418 (Mar. 13, 1986), reversed by 491 So. 2d 647, 1986 La. LEXIS 6853 (La. 1986).

La. Rev. Stat. Ann. § 32:661(C), requiring an officer to inform the person of the consequences of a refusal and the consequences if the test is conducted and the results indicate a blood alcohol concentration of .10 percent or above, must be read in light of La. Rev. Stat. Ann. § 14:98, which provides that DWI occurs where the operator’s blood alcohol concentration is .10 percent or more by weight; the irrebutable presumption of intoxication is the most significant consequence of which an accused must be informed. State v. McGuire, 481 So. 2d 740, 1985 La. App. LEXIS 10544 (Dec. 26, 1985), reversed by 493 So. 2d 559, 1986 La. LEXIS 6949 (La. 1986).

Defendant’s sentence of 10 years hard labor for a conviction for operating a vehicle while intoxicated, fourth offense, which was the minimum allowed by statute, was not excessive. State v. Delcambre, 479 So. 2d 658, 1985 La. App. LEXIS 10407 (Dec. 11, 1985).

Defendant charged with driving while intoxicated could be found guilty where the officer testified that defendant was driving and that he stopped and changed sides with his wife, and defendant and his wife testified that she was driving. State v. Marcotte, 471 So. 2d 1189, 1985 La. App. LEXIS 9008 (June 26, 1985).

Guilty plea and constitutional rights waiver form with minutes were sufficient to prove the predicate DWI first offense made on a guilty plea upon a knowing waiver of defendant’s right against self-incrimination, the right of confrontation, the right to trial, and the right to counsel for a conviction of DWI second offense. State v. Baker, 471 So. 2d 945, 1985 La. App. LEXIS 8665 (June 12, 1985).

Where defendant’s trial commenced a year and one week after his arrest for driving while intoxicated in violation of La. Rev. Stat. Ann. § 14:98, after he filed a motion pursuant to La. Code Crim. Proc. Ann. art. 535 to quash the prosecution as untimely under La. Code Crim. Proc. Ann. art. 578, the State had a heavy burden to show a legal cause for delay under La. Code Crim. Proc. Ann. arts. 579 or 580, which it failed to do, and the conviction was reversed in accordance with La. Code Crim. Proc. Ann. art. 581. State v. Whalen, 470 So. 2d 546, 1985 La. App. LEXIS 9744 (May 29, 1985).

Driver arrested under Baton Rouge, La., Ordinance 11.140 for driving while intoxicated was not subject to license suspension under La. Rev. Stat. Ann. § 32:667, which by its terms was applicable only to violation of La. Rev. Stat. Ann. § 14:98, and, the statute being clear and unambiguous, the court could not disregard the letter of it under the pretext of pursuing its spirit, contrary to La. Civ. Code Ann. arts. 13 and 14 and former La. Civ. Code Ann. arts. 16 (now La. Civ. Code Ann. art. 12), 17 (now La. Civ Code Ann. art. 13), and 18 (now La. Code Ann. art. 10). Zeringue v. State, Dep’t of Public Safety, 467 So. 2d 1358, 1985 La. App. LEXIS 9156 (Apr. 15, 1985).

Trial court properly quashed a bill of information charging defendant with unlawful operation of a bicycle on a public street while under the influence of alcohol; the statute only applied to motorized vehicles. State v. Guidry, 467 So. 2d 156, 1985 La. App. LEXIS 9247 (Apr. 10, 1985).

Where defendant was convicted of driving a vehicle while intoxicated 11 times within the past 9 years, a district court was justified in imposing a maximum sentence of five years at hard labor without parole, probation, or suspension of sentence, in accordance with La. Rev. Stat Ann. § 14:98 and La. Code Crim. Proc. Ann art. 894.1. State v. Richardson, 463 So. 2d 853, 1985 La. App. LEXIS 8039 (Jan. 23, 1985).

Defendant was improperly convicted of a third offense driving while intoxicated (DWI), where an intoxilyzer test showed that defendant had a .20 blood alcohol content, where the State did not produce the card showing that the officer who administered the test was certified to administer the test on the date that he administered the test, where the letter from an instructor at the Louisiana Department of Public Safety stating that the officer was certified on the date of the test was inadmissible hearsay, where the officer’s own testimony and the certification test were insufficient to prove that the officer was certified on the day of the test, and where the bill of information that was read to the jury contained more than the two prior DWI convictions needed convict defendant for a third offense DWI. State v. Franklin, 461 So. 2d 640, 1984 La. App. LEXIS 10419 (Dec. 28, 1984).

Because defendant was not informed prior to taking a chemical test of the irrebutable presumption of intoxication from a score of .10 percent alcohol or more, the test results were inadmissible under La. Rev. Stat. Ann. § 32:661(C) in a prosecution for DWI under La. Rev. Stat. Ann. § 14:98. State v. Downer, 460 So. 2d 1184, 1984 La. App. LEXIS 10099 (Dec. 5, 1984), overruled by State v. McGuire, 493 So. 2d 559, 1986 La. LEXIS 6949 (La. 1986).

Evidence of a strong smell of alcohol on a driver’s breath, slurred speech, staggering, fumbling and stumbling was sufficient to show that he was intoxicated, and a subsequent conviction for driving under the influence of alcoholic beverages in violation of La. Rev. Stat. Ann. § 14:98 was supported by the evidence. State v. Chestnut, 462 So. 2d 674, 1984 La. App. LEXIS 10227 (Dec. 4, 1984).

Where the trial court did not implement the requirement under La. Rev. Stat. Ann. § 14:98(D) that a portion of defendant’s sentence be served without benefit of parole, probation, or suspension of sentence, defendant did not have standing to challenge the alleged disparity between the sentencing provisions for third offense and fourth offense DWI convictions. State v. Furlow, 460 So. 2d 76, 1984 La. App. LEXIS 10031 (Nov. 20, 1984).

Where a defendant was charged with negligent homicide after an auto accident when he was allegedly intoxicated, pursuant to its authority under La. Code Crim. Proc. Ann. art. 3 to establish procedural guidelines in the absence of specific legislative procedural rules, the Supreme Court of Louisiana determined that a motion to suppress, using the procedural guidelines set forth in La. Code Crim. Proc. Ann. art. 703, was available to question the admissibility of chemical test results that could raise a legal presumption of intoxication under La. Rev. Stat. Ann. § 32:662. State v. Tanner, 457 So. 2d 1172, 1984 La. LEXIS 9914 (Oct. 15, 1984).

A defendant was properly sentenced to two years in prison after negligent homicide and DWI convictions because positive mitigating factors did not outweigh the need to impose a sentence that would deter other potential law breakers. State v. Williams, 458 So. 2d 191, 1984 La. App. LEXIS 9758 (Oct. 11, 1984).

State was not required to produce direct evidence of alcohol consumption in order to obtain a conviction for driving while intoxicated because defendant was intoxicated where defendant’s eyes were red and glassy, defendant had an odor of alcohol about his person, defendant’s speech was slurred, and defendant failed a field sobriety test. State v. Austin, 458 So. 2d 602, 1984 La. App. LEXIS 9897 (Oct. 11, 1984).

Defendant’s sentence, with respect to his third conviction for driving while intoxicated in violation of La. Rev. Stat. Ann. § 14:98(D), was proper when it was within the applicable guidelines and when defendant was convicted three times in one year for the same offense. State v. Sikes, 457 So. 2d 875, 1984 La. App. LEXIS 9702 (Oct. 10, 1984).

Appeals court affirmed defendant’s driving while intoxicated (DWI) second offense conviction; based on circumstantial evidence, and applying La. Rev. Stat. Ann. §§ 14:98, 15:438, the State did not have to prove DWI definitely, to the exclusion of any other possible hypothesis, but only beyond reasonable doubt, and to the exclusion of any other reasonable hypothesis. State v. Walker, 451 So. 2d 679, 1984 La. App. LEXIS 8962 (June 6, 1984), review denied by 456 So. 2d 1016, 1984 La. LEXIS 9511 (La. 1984).

Circumstantial evidence did not exclude every reasonable hypothesis of innocence to support defendant’s convictions for driving while intoxicated and driving under suspension; evidence that defendant was intoxicated when he was found asleep in his car in a lounge parking lot with the car’s engine and headlights turned off did not prove that he operated his vehicle, which was an essential element of both offenses. State v. Rutan, 448 So. 2d 267, 1984 La. App. LEXIS 8483 (Apr. 11, 1984).

Defendant’s conviction for operating a motor vehicle while intoxicated was vacated because defendant was riding on a horse in an intoxicated state when he was involved in an accident with an automobile and La. Rev. Stat. Ann. § 14:98 did not define a crime which would encompass the riding of a horse while intoxicated. State v. Williams, 449 So. 2d 744, 1984 La. App. LEXIS 8485 (Apr. 11, 1984), review denied by 452 So. 2d 172, 1984 La. LEXIS 9284 (La. 1984).

In a prosecution for driving while intoxicated, the State was not required to introduce into evidence a copy of the methods for chemical analysis approved by the Department of Public Safety because the trial court could take judicial notice of them. State v. Corkran, 448 So. 2d 1346, 1984 La. App. LEXIS 8371 (Mar. 21, 1984).

Under La. Rev. Stat. Ann. § 14:98 the defendant did not have to drive on a public highway or street to be convicted of driving drunk; driving on the parking lot of the bar he had just exited was sufficient to sustain the conviction. State v. Landeche, 447 So. 2d 1201, 1984 La. App. LEXIS 8384 (Mar. 13, 1984).

Although the minutes did not show that defendant properly waived his rights before entering prior guilty pleas to driving while intoxicated in violation of La. Rev. Stat. Ann. § 14:98, the trial court properly used defendant’s prior convictions to enhance his sentence for his third conviction. State v. Lewis, 421 So. 2d 227, 1982 La. LEXIS 12259 (Oct. 18, 1982).

Defendant’s conditioned his guilty plea to a third driving while intoxicated (DWI) charge, under La. Rev. Stat. Ann. § 14:98(D), on his ability to file an appeal; the conviction and sentence were set aside where the misdemeanor guilty plea to the first DWI was invalid because it did not show a waiver of any constitutional right beyond his right to counsel; the invalid first DWI guilty plea was an essential element of the vacated third DWI conviction. State v. Jones, 404 So. 2d 1192, 1981 La. LEXIS 10180 (Sept. 10, 1981).

Defendant could not be convicted of the felony of driving while intoxicated, third offense, under La. Rev. Stat. Ann. § 14:98(D), where the evidence for the third offense element was provided by the minutes of defendant’s two prior misdemeanor DWI convictions entered upon defendant’s uncounseled guilty pleas, and where the minutes did not affirmatively show that the trial court advised defendant that he had the right to a court-appointed attorney before he pled guilty. State v. Vezina, 391 So. 2d 450, 1980 La. LEXIS 9361 (Nov. 26, 1980).

Trial court properly granted petitioner’s request for a restricted driver’s license because the State Department of Public Safety had not taken steps toward revocation of the petitioner after a second conviction within five years. Johnson v. State, Dep’t of Public Safety Driver’s License Div., 390 So. 2d 925, 1980 La. App. LEXIS 4633 (Oct. 28, 1980).

Defendant was properly convicted of driving while intoxicated in violation of La. Rev. Stat. Ann. § 14:98 after being found in the afternoon in a stupor slumped behind the steering wheel of a truck parked half on and half off a roadway, as the circumstantial evidence excluded any reasonable possibility that someone other than defendant had been driving the truck when it went off the road, or that he only became intoxicated after, not before, the truck rolled to a stop during the day with its lights on. State v. Phillips, 389 So. 2d 1260, 1980 La. LEXIS 9056 (Sept. 10, 1980).

Mandatory minimum sentence of 10 years in prison for a driver who is convicted of driving while intoxicated on 4 occasions during a 5-year period is not unconstitutionally cruel, excessive, or unusual; although such a sentence is severe, it is not so disproportionate to the severity of the crime as to shock the sense of justice. State v. Beavers, 382 So. 2d 943, 1980 La. LEXIS 7049 (Apr. 7, 1980).

Where defendant was either represented by or waived counsel at three DWI convictions based on guilty pleas and was then adjudged a habitual offender, the convictions could be used to subject defendant to imprisonment for driving after adjudication as a habitual offender. State v. Woodard, 387 So. 2d 1066, 1980 La. LEXIS 8358 (Jan. 28, 1980).

Following the licensee’s three violations of La. Rev. Stat. Ann. § 14:98, the Department of Public Safety properly suspended his license for a period of one year and the trial court improperly granted the licensee a restricted license, when the licensee did not qualify for a restricted license. Boone v. State, 377 So. 2d 535, 1979 La. App. LEXIS 3227 (Nov. 12, 1979).

Trial court erred in admitting hearsay testimony that the inspection certification required by La. Rev. Stat. Ann. § 32:663 and 1 La. Reg. 562, § 6 for a photo-electric intoximeter had been entered in the machine’s log and in relying on such testimony to admit the result of defendant’s blood alcohol test to establish that her level exceeded the limit under La. Rev. Stat. Ann. § 32:662 and supported her conviction for driving while intoxicated, in violation of La. Rev. Stat. Ann. § 14:98. Baton Rouge v. Overton, 367 So. 2d 305, 1979 La. LEXIS 7296 (Jan. 29, 1979).

La. Rev. Stat. Ann. § 14:98(E) requires only that the defendant have three prior DWI convictions to be adjudicated a fourth offender. State v. Benoit, 363 So. 2d 656, 1978 La. LEXIS 6560 (Oct. 9, 1978).

Where circumstantial evidence showed that defendant was intoxicated when he was found resting next to a pickup truck that had skidded off a highway, the evidence was not sufficient to support a conviction for driving while intoxicated because it did not exclude the reasonable hypothesis that defendant became intoxicated after his vehicle left the highway. State v. Lindinger, 357 So. 2d 500, 1978 La. LEXIS 7379 (Apr. 10, 1978).

The provisions for penalties for driving while intoxicated provided in La. Rev. Stat. Ann. § 14:98(F) do not apply to the license suspension provisions of La. Rev. Stat. Ann. § 32:415.1. Perry v. State, Dep’t of Public Safety, Driver’s License Div., 353 So. 2d 318, 1977 La. App. LEXIS 4375 (Nov. 21, 1977), writ of certiorari denied by 354 So. 2d 1385, 1978 La. LEXIS 7109 (La. 1978).

Under La. Rev. Stat. Ann. § 14:98, a defendant could not be guilty of the crime of driving while intoxicated, second offense, because he had not yet been convicted for driving while intoxicated, and neither specific nor general criminal intent to commit the crime of driving while intoxicated, second offense, could be inferred from driving while intoxicated, when he had never before been convicted for the offense of driving while intoxicated, a necessary allegation of indictment and proof of the crime of driving while intoxicated, second offense. State v. Neal, 347 So. 2d 1139, 1977 La. LEXIS 6274 (July 1, 1977).

Insofar as La. Rev. Stat. Ann. § 13:1894.1 provided that violations of La. Rev. Stat. Ann. § 14:98 could be prosecuted in city court by a city prosecutor in his capacity as such when such offenses occurred within the territorial limits of a city or municipality, the statute was at variance with La. Const. art. V, § 26(B) and was therefore, unconstitutional; because defendant was prosecuted under the invalid provision, his conviction and sentence were reversed. Baton Rouge v. Short, 345 So. 2d 37, 1977 La. LEXIS 5646 (Apr. 11, 1977).

Although a driver had been convicted under La. Rev. Stat. Ann. § 14:98 of operating a motor vehicle while under the influence of intoxicating beverages, not of intoxicating liquor as specified by La. Rev. Stat. Ann. § 32:1472, because a person’s driving was impaired due to intoxication from alcohol whether it was in the limited form of intoxicating liquor or in the all inclusive term of intoxicating beverages, the distinction was not essential because the legislature based the cause of action concerning habitual offenders on the offenses described, and although the language might be inadequate to define a crime, it was sufficient to refer to the convictions, which were the relevant facts. State v. Free, 321 So. 2d 50, 1975 La. App. LEXIS 4327 (Oct. 8, 1975), writ of certiorari denied by 325 So. 2d 272, 1976 La. LEXIS 5158 (La. 1976).

Bill of information listed four prior DWI convictions in the Lafayette City Court, but the record revealed that three of the prior convictions were for violations of the Lafayette city ordinance, and the fourth conviction appeared as a violation of state law; therefore, only one of the prior convictions, upon which the state relied to support the charge as a fourth offender, was based upon a conviction for violating state law where city DWI ordinances had been made illegal. State v. Benoit, 311 So. 2d 857, 1975 La. LEXIS 5071 (Apr. 24, 1975).

Defendant was not prosecutable for driving while intoxicated, third offense, a violation of La. Rev. Stat. Ann. § 14:98(D), after his uncounseled first conviction was invalidated, because the first conviction plea was not a knowing and intelligent waiver of counsel when he was unaware of the enhanced penalty consequences. State v. Strange, 308 So. 2d 795, 1975 La. LEXIS 3574 (Feb. 24, 1975).

Defendant’s prior conviction for driving while intoxicated could not justify an enhanced penalty as a repeat offender under La. Rev. Stat. Ann. § 14:98, even if he had not been imprisoned for the misdemeanor on his first conviction, because defendant’s prior uncounseled conviction was obtained when he had not waived his right to counsel. Monroe v. Fincher, 305 So. 2d 108, 1974 La. LEXIS 4401 (Dec. 2, 1974).

Where defendant was charged as a third offender with unlawfully operating a motor vehicle while under the influence of alcoholic beverages, third offender status was improper; defendant was not represented by counsel in the prior convictions. State v. Guillotte, 297 So. 2d 423, 1974 La. LEXIS 3886 (July 1, 1974).

All prosecutions in any city court based on or arising out of the operation of a vehicle by a person while intoxicated was to be charged and prosecuted solely under the provisions of La. Rev. Stat. Ann. § 14:98. Baton Rouge v. Mahnken, 260 LA. 1002, 257 So. 2d 690, 1972 La. LEXIS 5615 (Feb. 3, 1972).

Notation “second offense” in the affidavit was insufficient under La. Code Crim. Proc. Ann. art. 483 to charge a prior conviction; therefore, defendant’s nine month sentence as a second offender was set aside as illegal because it exceeded the maximum for a first offense of driving a vehicle under the influence of intoxicating beverages in violation of La. Rev. Stat. Ann. § 14:98. State v. Bass, 254 LA. 83, 222 So. 2d 865, 1969 La. LEXIS 2943 (May 5, 1969).

An indictment charging an offense of driving under the influence, other than a first offense pursuant to La. Rev. Stat. Ann. § 14:98, was required to refer to defendant’s prior convictions in order to sufficiently inform the accused of the nature and cause of the accusation against him; the statute superseded the rule that evidence of other crimes was generally inadmissible in a criminal prosecution. State v. Gerald, 250 LA. 759, 199 So. 2d 536, 1967 La. LEXIS 2655 (June 5, 1967).

Defendant’s constitutional rights were not violated where the indictment for the offense of operating a motor vehicle while under the influence of alcoholic beverages included defendant’s prior convictions because it was necessary to allege the violations in order to sentence defendant as a third time offender. State v. Johnson, 250 LA. 473, 196 So. 2d 797, 1967 La. LEXIS 2710 (Mar. 27, 1967).

Defendant’s sentence as a second offender on a driving under the influence charge was reversed where the prior conviction was not sufficiently stated in the affidavit to include the time and place of an earlier conviction as required under former La. Code Crim. Proc. Ann. art. 242 (now La. Code Crim. Proc. Ann. art. 483), La. Rev. Stat. Ann. § 15:242. State v. Montgomery, 250 LA. 326, 195 So. 2d 285, 1967 La. LEXIS 2823 (Feb. 20, 1967).

Defendant’s prior convictions for the same offense of operating a vehicle while under the influence of alcoholic beverages, a violation of La. Rev. Stat. Ann. § 14:98, did not constitute a material ingredient of the crime or form any part of the act with which he was charged such that the prosecution was prescribed after the general six-year statute of limitations period, pursuant to former La. Rev. Stat. Ann. § 15:7.2 (now La. Code Crim. Proc. Ann. art. 572), had elapsed between the last offense and prior convictions. State v. Washington, 248 LA. 894, 182 So. 2d 528, 1966 La. LEXIS 2371 (Jan. 17, 1966).

Offense of operating a vehicle while intoxicated, when read in conjunction with its definition, “while under the influence of alcoholic beverages,” clearly states the crime sought to be prohibited; thus, it was error for a trial court to quash a bill of information charging defendant with operating a vehicle while intoxicated; because La. Rev. Stat. Ann. § 14:98 sufficiently informed him of the nature and cause of the accusation or charge against him. State v. Hightower, 238 LA. 876, 116 So. 2d 699, 1959 La. LEXIS 1140 (Dec. 14, 1959).

Although 1956 La. Acts 122 substituted the words “alcoholic beverages” for the words “intoxicating liquor,” the amendment did not change the essential elements of the crime of operating a motor vehicle while intoxicated; thus prior convictions that occurred before the amendment could be used to charge defendant as a multiple offender. State v. McAlister, 234 LA. 1028, 102 So. 2d 444, 1958 La. LEXIS 1169 (Apr. 21, 1958).

Defendant’s prior conviction for a similar offense in violation of a city ordinance did not constitute a conviction within the meaning of La. Rev. Stat. Ann. § 14:98, which prohibited the operation of a motor vehicle while under the influence of intoxicating liquor, so as to subject him to heavier penalties for the second offense. State v. Duncan, 219 LA. 1030, 55 So. 2d 234, 1951 La. LEXIS 944 (Nov. 5, 1951).

•••• Blood Alcohol & Field Sobriety

••••• Implied Consent

•••••• General Overview. — A person under arrest for a violation of La. Rev. Stat. Ann. § 14:98, La. Rev. Stat. Ann. § 14:98.1 or other law or ordinance that prohibited operating a vehicle while intoxicated could refuse to submit to such chemical test after being advised of the consequences of such refusal; the failure of an officer to advise an alleged drunk driver of this right was a failure to implement La. Rev. Stat. § 32:661(C)(1) and La. Rev. Stat. § 32:666(A), thus suppression of the chemical test results pursuant to La. Code Crim. Proc. Ann. art. 3 and La. Code Crim. Proc. Ann. art. 703 was proper in such a case since the right to refuse testing was given by legislative mandate, La. Civ. Code Ann. art. 2. State v. Alcazar, 784 So. 2d 1276, 2001 La. LEXIS 1162 (May 15, 2001).

Because defendant was not informed prior to taking a chemical test of the irrebutable presumption of intoxication from a score of .10 percent alcohol or more, the test results were inadmissible under La. Rev. Stat. Ann. § 32:661C in a prosecution for DWI under La. Rev. Stat. Ann. § 14:98. State v. Downer, 460 So. 2d 1184, 1984 La. App. LEXIS 10099 (Dec. 5, 1984), overruled by State v. McGuire, 493 So. 2d 559, 1986 La. LEXIS 6949 (La. 1986).

••• License Violations

•••• General Overview. — Circumstantial evidence did not exclude every reasonable hypothesis of innocence to support defendant’s convictions for driving while intoxicated and driving under suspension; evidence that defendant was intoxicated when he was found asleep in his car in a lounge parking lot with the car’s engine and headlights turned off did not prove that he operated his vehicle, which was an essential element of both offenses. State v. Rutan, 448 So. 2d 267, 1984 La. App. LEXIS 8483 (Apr. 11, 1984).

••• Reckless Driving

•••• General Overview. — Failure to maintain reasonable control of a vehicle was not a lesser included offense of driving while intoxicated because the failure to maintain control was not a required element of the driving while intoxicated statute. State v. Sheldon, 541 So. 2d 219, 1989 La. App. LEXIS 402 (Mar. 14, 1989).

Pursuant to La. Rev. Stat. Ann. § 14:98(A), there was no authority for holding that criminal negligence was a tacit element of driving while intoxicated; therefore, defendant was denied due process by being convicted of a crime with which he was not charged. State v. Redfearn, 504 So. 2d 1005, 1987 La. App. LEXIS 8951 (Mar. 4, 1987).

• Search & Seizure

•• Warrantless Searches

••• Investigative Stops. — Trooper had a reasonable suspicion, as required by La. Code Crim. Proc. Ann. art. 215.1 in order to stop an individual in his automobile without a warrant, to stop a defendant whom he had observed driving in an erratic and potentially dangerous manner in violation of La. Rev. Stat. Ann. § 32:79; the trooper also had probable cause, as required by La. Code Crim. Proc. Ann. art. 213, to arrest defendant without a warrant for driving while intoxicated in violation of La. Rev. Stat. Ann. § 14:98, where defendant had been driving erratically, smelled of alcohol, slurred his speech, and failed field sobriety tests. State v. Inzina, 728 So. 2d 458, 1998 La. App. LEXIS 3503 (Dec. 9, 1998).

• Interrogation

•• Miranda Rights

••• Notice & Warning. — Police officer did not have to advise a drunk driving suspect of any rights prior to conducting a field sobriety test in order to render the results of the test admissible at trial; hence, a suppression order was erroneous. State v. Hosner, 854 So. 2d 413, 2003 La. App. LEXIS 2287 (Aug. 6, 2003).

••• Right to Counsel During Questioning. — Because a 0.13 per cent blood alcohol level was sufficient evidence to convict defendant, the improper denial of a motion to suppress the defendant’s statements taken in violation of his right to counsel was harmless error. State v. Broussard, 517 So. 2d 1000, 1987 La. App. LEXIS 10366 (Oct. 7, 1987).

• Accusatory Instruments

•• Indictments

••• General Overview. — Notation “second offense” in the affidavit was insufficient under La. Code Crim. Proc. Ann. art. 483 to charge a prior conviction; therefore, defendant’s nine month sentence as a second offender was set aside as illegal because it exceeded the maximum for a first offense of driving a vehicle under the influence of intoxicating beverages in violation of La. Rev. Stat. Ann. § 14:98. State v. Bass, 254 LA. 83, 222 So. 2d 865, 1969 La. LEXIS 2943 (May 5, 1969).

•• Informations

••• General Overview. — Incorrect date as to arrest for DWI does not invalidate the bill of information. State v. Bennett, 870 So. 2d 447, 2004 La. App. LEXIS 832 (Apr. 7, 2004), writ denied by La. 2004-1746, 888 So. 2d 195, 2004 La. LEXIS 3443 (La. Nov. 19, 2004).

Defendant was not prosecutable for driving while intoxicated, third offense, a violation of La. Rev. Stat. Ann. § 14:98(D), after his uncounseled first conviction was invalidated, because the first conviction plea was not a knowing and intelligent waiver of counsel when he was unaware of the enhanced penalty consequences. State v. Strange, 308 So. 2d 795, 1975 La. LEXIS 3574 (Feb. 24, 1975).

Defendant’s constitutional rights were not violated where the indictment for the offense of operating a motor vehicle while under the influence of alcoholic beverages included defendant’s prior convictions because it was necessary to allege the violations in order to sentence defendant as a third time offender. State v. Johnson, 250 LA. 473, 196 So. 2d 797, 1967 La. LEXIS 2710 (Mar. 27, 1967).

• Pretrial Motions & Procedures

•• Speedy Trial

••• Statutory Right. — Where defendant’s trial commenced a year and one week after his arrest for driving while intoxicated in violation of La. Rev. Stat. Ann. § 14:98, after he filed a motion pursuant to La. Code Crim. Proc. Ann. art. 535 to quash the prosecution as untimely under La. Code Crim. Proc. Ann. art. 578, the State had a heavy burden to show a legal cause for delay under La. Code Crim. Proc. Ann. arts. 579 or 580, which it failed to do, and the conviction was reversed in accordance with La. Code Crim. Proc. Ann. art. 581. State v. Whalen, 470 So. 2d 546, 1985 La. App. LEXIS 9744 (May 29, 1985).

•• Suppression of Evidence. — Police officer did not have to advise a drunk driving suspect of any rights prior to conducting a field sobriety test in order to render the results of the test admissible at trial; hence, a suppression order was erroneous. State v. Hosner, 854 So. 2d 413, 2003 La. App. LEXIS 2287 (Aug. 6, 2003).

A person under arrest for a violation of La. Rev. Stat. Ann. § 14:98, La. Rev. Stat. Ann. § 14:98.1 or other law or ordinance that prohibited operating a vehicle while intoxicated could refuse to submit to such chemical test after being advised of the consequences of such refusal; the failure of an officer to advise an alleged drunk driver of this right was a failure to implement La. Rev. Stat. § 32:661(C)(1) and La. Rev. Stat. § 32:666(A), thus suppression of the chemical test results pursuant to La. Code Crim. Proc. Ann. art. 3 and La. Code Crim. Proc. Ann. art. 703 was proper in such a case since the right to refuse testing was given by legislative mandate, La. Civ. Code Ann. art. 2. State v. Alcazar, 784 So. 2d 1276, 2001 La. LEXIS 1162 (May 15, 2001).

Where a defendant was charged with negligent homicide after an auto accident when he was allegedly intoxicated, pursuant to its authority under La. Code Crim. Proc. Ann. art. 3 to establish procedural guidelines in the absence of specific legislative procedural rules, the Supreme Court of Louisiana determined that a motion to suppress, using the procedural guidelines set forth in La. Code Crim. Proc. Ann. art. 703, was available to question the admissibility of chemical test results that could raise a legal presumption of intoxication under La. Rev. Stat. Ann. § 32:662. State v. Tanner, 457 So. 2d 1172, 1984 La. LEXIS 9914 (Oct. 15, 1984).

• Guilty Pleas

•• Admissibility at Trial. — Merely informing defendants of the right to be represented by an attorney did not satisfy the burden on the State to prove the right was knowingly and intelligently waived, and because proof of the predicate offense was deficient, the trial court’s decision to quash the bill of information charging operating a vehicle while intoxicated, third offense, was not error. State v. Deville, 879 So. 2d 204, 2004 La. App. LEXIS 1248 (May 14, 2004), vacated by, remanded by La. 04-1401, 879 So. 2d 689, 2004 La. LEXIS 2097 (La. July 2, 2004).

State meets its burden under State v. Shelton to show the constitutionality of a plea for purposes of the recidivist portion of the driving while intoxicated statute, La. Rev. Stat. Ann. § 14:98, by producing a “perfect” transcript of the guilty plea colloquy; anything less than a “perfect” transcript, such as a guilty plea form or minute entry, will require the trial judge to weigh the evidence submitted by both sides and determine whether the defendant’s Boykin rights were prejudiced. State v. Nabak, 864 So. 2d 758, 2003 La. App. LEXIS 3687 (Dec. 30, 2003).

Where defendant pled guilty to two counts of a third offense of operating a vehicle while intoxicated, and one of defendant’s previous offenses occurred in 1994, defendant alleged that the 1994 guilty plea was invalid where defendant was told that the guilty plea would be cleansed in five years; the waiver of rights form, however, did not inform defendant that the conviction would be cleansed within five years and the cleansing period was 10 years and not five, thus, defendant failed to meet the burden of showing that there was an infringement of defendant’s rights or a procedural irregularity in the taking of the 1994 guilty plea and defendant’s motion to quash was properly denied. State v. Isidore, 845 So. 2d 1123, 2003 La. App. LEXIS 1212 (Apr. 29, 2003).

•• Allocution & Colloquy. — Trial court’s failure to comply with La. Code Crim. Proc. Ann. art. 556.1 by informing defendant of the applicable sentencing range for his third driving while intoxicated offense was harmless error because defendant benefitted from his plea agreement, defendant was familiar with the charge and what it entailed, and defendant was apprised of consequences of subsequent convictions for driving while intoxicated; thus, defendant’s conviction for driving while intoxicated, third offense, could be used as a predicate offense to support a charge of driving while intoxicated, fourth offense. State v. Elledge, 797 So. 2d 170, 2001 La. App. LEXIS 2118 (Oct. 3, 2001), writ denied by La. 2001-2990, 825 So. 2d 1163, 2002 La. LEXIS 2742 (La. Sept. 20, 2002).

Before accepting a defendant’s guilty plea to a second driving while intoxicated offense it was not necessary that the trial judge advise the defendant that the conviction could serve as a basis for an enhanced penalty upon a subsequent conviction or that he had a right to appointed counsel on appeal. State v. McMellon, 525 So. 2d 1094, 1988 La. App. LEXIS 470 (Apr. 6, 1988), writ of certiorari denied by 532 So. 2d 149, 1988 La. LEXIS 2116 (La. 1988).

•• Knowing & Intelligent Requirement. — Crimes of driving while intoxicated are non-complex crimes, and almost self explanatory, thus requiring less judicial inquiry to determine if defendant understood his waiver of counsel in the case of a guilty plea; there is no magic word formula for making this determination, but the voluntariness of the waiver of counsel must take into consideration the totality of the circumstances. State v. Nabak, 864 So. 2d 758, 2003 La. App. LEXIS 3687 (Dec. 30, 2003).

Trial court erred in denying defendant’s motion to quash, and defendant’s conviction of driving while intoxicated (DWI), third offense, was reversed where the evidence offered by the state in support of the predicate guilty pleas showed that defendant was not represented by counsel, was advised of his right to counsel and waived that right, but no additional evidence was presented by which to evaluate whether the waivers were made knowingly and intelligently; the state failed to prove a knowing and intelligent waiver of counsel in each of the two predicate guilty pleas where, in the case of the Mississippi guilty plea, there was no indication that defendant met with the district attorney or that a favorable sentence was received as the result of a plea bargain, and in the case of the Louisiana guilty plea, a minute entry indicated that defendant was originally charged with DWI and driving without a license and the license charge was dismissed, but there was no indication from the record how or why the dismissal of the second charge occurred. State v. Nabak, 864 So. 2d 758, 2003 La. App. LEXIS 3687 (Dec. 30, 2003).

Record was sufficient to show that defendant entered a knowing and voluntary guilty plea to a predicate offense of driving while intoxicated (DWI) because defendant was represented by counsel, responded affirmatively when asked if defense counsel had explained defendant’s rights, and signed a waiver of rights form that stated that defendant understood the privilege against self-incrimination, the right to a trial, the right to call witnesses on one’s behalf, and the right to confront one’s accusers; thus, the evidence of the earlier conviction was admissible, and defendant’s conviction for a third violation of the DWI statute, La. Rev. Stat. Ann. § 14:98, was affirmed. State v. Casse, 772 So. 2d 801, 2000 La. App. LEXIS 2546 (Oct. 18, 2000).

Bill of information charging a defendant with third-offense driving while intoxicated (DWI) under La. Rev. Stat. Ann. § 14:98(D) was improperly quashed where the defendant’s two prior DWI convictions were not obtained, in violation of La. Code Crim. Proc. Ann. art. 556.1, due to the trial judge’s failure to fully inform the defendant the maximum, minimum, and potential penalties; the defendant signed waiver of rights forms in each proceeding. State v. Gardette, 760 So. 2d 1262, 2000 La. App. LEXIS 1229 (May 17, 2000).

Trial court did not err in denying the motion to quash the bill of information that charged defendant with a third offense of driving while intoxicated in violation of La. Rev. Stat. Ann. § 14:98 as defendant only contended that a prior plea of guilty to driving while intoxicated was defective because at the time of the plea he was not informed of the right to judicial review and thus there was no intelligent waiver of that right and the plea was not knowingly and intelligently entered; a trial court was only required to ascertain that a defendant had voluntarily and knowingly waived the right against self-incrimination, the right to a jury trial, and the right to confrontation before accepting the defendant’s guilty plea, and the court declined to adopt a rule declaring invalid guilty pleas in which the trial court failed to inform a defendant of the right to judicial review of a conviction. State v. Smith, 722 So. 2d 1048, 1998 La. App. LEXIS 3429 (Nov. 6, 1998).

Where defendant had not been advised that his guilty plea to his third offense of driving while intoxicated in violation of La. Rev. Stat. Ann. § 14:98, would result in a partially non-suspendable sentence, his plea was not knowingly or intelligently entered. State v. Hodges, 641 So. 2d 728, 1994 La. App. LEXIS 2263 (Aug. 17, 1994).

Defendant’s conviction for third offense driving while intoxicated was reversed where the state failed to prove that defendant knowingly and voluntarily waived his constitutional rights in entering a guilty plea to the first predicate offense. State v. Wilkerson, 533 So. 2d 136, 1988 La. App. LEXIS 2146 (Oct. 12, 1988).

It was error for a trial court to quash a bill of information charging defendant with driving while intoxicated, second offense, in violation of La. Rev. Stat. Ann. § 14:98(C), because it was not necessary to have informed defendant that his guilty plea and conviction for the predicate offense of driving while intoxicated could be used to enhance the penalty upon subsequent conviction for the same offense. State v. Myers, 503 So. 2d 1085, 1987 La. App. LEXIS 8784 (Feb. 25, 1987).

•• Voluntariness. — Record was sufficient to show that defendant entered a knowing and voluntary guilty plea to a predicate offense of driving while intoxicated (DWI) because defendant was represented by counsel, responded affirmatively when asked if defense counsel had explained defendant’s rights, and signed a waiver of rights form that stated that defendant understood the privilege against self-incrimination, the right to a trial, the right to call witnesses on one’s behalf, and the right to confront one’s accusers; thus, the evidence of the earlier conviction was admissible, and defendant’s conviction for a third violation of the DWI statute, La. Rev. Stat. Ann. § 14:98, was affirmed. State v. Casse, 772 So. 2d 801, 2000 La. App. LEXIS 2546 (Oct. 18, 2000).

Where an accused was charged for the third offense driving while intoxicated pursuant to La. Rev. Stat. Ann. § 14:98, he was unable to argue that prosecution was invalid on the basis that the trial judge did not specially inform the accused of each element of the offenses when he entered his guilty plea because adequate notice of the essential elements was considered rendered when the accused acknowledged his desire to plead guilty to the charged offenses. State v. Hall, 537 So. 2d 321, 1988 La. App. LEXIS 2835 (Dec. 20, 1988).

•• Waiver of Defenses. — Trial court, which accepted a predicate guilty plea to the first offense of driving while intoxicated (DWI), committed harmless error in erroneously advising defendant that he had a right to trial by jury because a waiver of a jury trial reasonably could have been considered a waiver of a bench trial; thus, defendant was not entitled to quash a bill of information charging him with a third offense DWI in violation of La. Rev. Stat. Ann. § 14:98. State v. Delanoix, 637 So. 2d 515, 1993 La. App. LEXIS 4235 (Aug. 9, 1993).

Guilty plea and constitutional rights waiver form with minutes were sufficient to prove the predicate DWI first offense made on a guilty plea upon a knowing waiver of defendant’s right against self-incrimination, the right of confrontation, the right to trial, and the right to counsel for a conviction of DWI second offense. State v. Baker, 471 So. 2d 945, 1985 La. App. LEXIS 8665 (June 12, 1985).

Defendant’s conviction of driving while intoxicated (DWI), third offense, La. Rev. Stat. Ann. § 14:98(D), was set aside where he had not been properly informed of rights at the time he entered his guilty plea in connection with one of the prior DWI convictions used to convert his subsequent misdemeanor into a felony. State v. Hill, 404 So. 2d 966, 1981 La. LEXIS 10427 (Sept. 28, 1981).

• Counsel

•• Right to Counsel

••• General Overview. — Crimes of driving while intoxicated are non-complex crimes, and almost self explanatory, thus requiring less judicial inquiry to determine if defendant understood his waiver of counsel in the case of a guilty plea; there is no magic word formula for making this determination, but the voluntariness of the waiver of counsel must take into consideration the totality of the circumstances. State v. Nabak, 864 So. 2d 758, 2003 La. App. LEXIS 3687 (Dec. 30, 2003).

Defendant could not be convicted of the felony of driving while intoxicated, third offense, under La. Rev. Stat. Ann. § 14:98(D), where the evidence for the third offense element was provided by the minutes of defendant’s two prior misdemeanor DWI convictions entered upon defendant’s uncounseled guilty pleas, and where the minutes did not affirmatively show that the trial court advised defendant that he had the right to a court-appointed attorney before he pled guilty. State v. Vezina, 391 So. 2d 450, 1980 La. LEXIS 9361 (Nov. 26, 1980).

••• Pleas. — Merely informing defendants of the right to be represented by an attorney did not satisfy the burden on the State to prove the right was knowingly and intelligently waived, and because proof of the predicate offense was deficient, the trial court’s decision to quash the bill of information charging operating a vehicle while intoxicated, third offense, was not error. State v. Deville, 879 So. 2d 204, 2004 La. App. LEXIS 1248 (May 14, 2004), vacated by, remanded by La. 04-1401, 879 So. 2d 689, 2004 La. LEXIS 2097 (La. July 2, 2004).

On a charge of driving while intoxicated, third offense, the trial court should have quashed a predicate guilty plea, because there was no indication in the record that (1) defendant was afforded the opportunity to ask questions, (2) defendant met with the district attorney concerning the predicate guilty plea, or (3) the plea agreement was to defendant’s benefit; further, neither the signed “waiver of rights,” nor the guilty plea colloquy, reflected that defendant was specifically advised of his right to appointed counsel if he was indigent, and thus, the record did not contain any evidence from which the trial court could have determined that defendant knowingly and intelligently waived his right to counsel. State v. Frisella, 868 So. 2d 871, 2004 La. App. LEXIS 327 (Feb. 23, 2004).

Trial court erred in denying defendant’s motion to quash, and defendant’s conviction of driving while intoxicated (DWI), third offense, was reversed where the evidence offered by the state in support of the predicate guilty pleas showed that defendant was not represented by counsel, was advised of his right to counsel and waived that right, but no additional evidence was presented by which to evaluate whether the waivers were made knowingly and intelligently; the state failed to prove a knowing and intelligent waiver of counsel in each of the two predicate guilty pleas where, in the case of the Mississippi guilty plea, there was no indication that defendant met with the district attorney or that a favorable sentence was received as the result of a plea bargain, and in the case of the Louisiana guilty plea, a minute entry indicated that defendant was originally charged with DWI and driving without a license and the license charge was dismissed, but there was no indication from the record how or why the dismissal of the second charge occurred. State v. Nabak, 864 So. 2d 758, 2003 La. App. LEXIS 3687 (Dec. 30, 2003).

Defendant’s pleas of guilty to charges of driving while intoxicated could not be used as predicate convictions for enhancement purposes where the trial judge who accepted his pleas failed to determine if his waivers were knowing and intelligent. State v. Gable, 614 So. 2d 808, 1993 La. App. LEXIS 749 (Feb. 24, 1993).

More stringent standards applied to the waiver of counsel where a defendant pled guilty to a driving while intoxicated felony, so such a plea could not be used as a predicate to enhance a charge to DWI, third offense, La. Rev. Stat. Ann. § 14:98, but the defendant’s waiver form supplemented the minute entry as to his waiver of counsel in a guilty plea to a first DWI offense, a misdemeanor, so that predicate could be used by the State to elevate the third DWI charge to the level of a second offense DWI. State v. Lawrence, 600 So. 2d 1341, 1991 La. App. LEXIS 3623 (Dec. 27, 1991).

Where defendant was either represented by or waived counsel at three DWI convictions based on guilty pleas and was then adjudged a habitual offender, the convictions could be used to subject defendant to imprisonment for driving after adjudication as a habitual offender. State v. Woodard, 387 So. 2d 1066, 1980 La. LEXIS 8358 (Jan. 28, 1980).

••• Preliminary Proceedings. — Where former judge admitted he had neglected to sign the form advising defendants of their Boykin rights, and the form indicated defendant did not have assistance of counsel at the time he entered a prior guilty plea to driving while intoxicated (DWI), defendant’s predicate offense of DWI was quashed, and could not be used to enhance the current DWI charge to a third offense. State v. Breland, 835 So. 2d 596, 2002 La. App. LEXIS 2820 (Sept. 27, 2002).

• Juries & Jurors

•• Size of Jury

••• General Overview. — Because La. Const. art. I, § 17(A) provides that a case in which punishment could be confinement with or without hard labor for more than six months had to be tried before a jury of six persons, and La. Code Crim. Proc. Ann. art. 782 provided for a six person jury where the punishment could be confinement at hard labor, defendant’s conviction by a 12 person jury for driving while intoxicated (DWI), and battery had to be vacated. State v. Prater, 876 So. 2d 96, 2002 La. App. LEXIS 3746 (Dec. 11, 2002).

•• Waiver of Jury Trial

••• General Overview. — Defendant’s conviction for driving while intoxicated, a violation of La. Rev. Stat. Ann. § 14:98(E), was remanded for an evidentiary hearing because the record did not contain any evidence that defendant knowingly and intelligently waived his right to a jury trial and because a trial court did not give defendant credit for time served prior to imposition of sentence. Pursuant to La. Const. art. 1, § 17 crimes with a punishment that could exceed confinement for six months was required to be tried by jury except when, in noncapital cases, defendant knowingly and intelligently waived his right to a jury trial. State v. Clark, 711 So. 2d 738, 1998 La. App. LEXIS 665 (Apr. 1, 1998), remanded by La. 98-1180, 726 So. 2d 2, 1998 La. LEXIS 2836 (La. Sept. 25, 1998).

• Jurisdiction & Venue

•• Jurisdiction. — Insofar as La. Rev. Stat. Ann. § 13:1894.1 provided that violations of La. Rev. Stat. Ann. § 14:98 could be prosecuted in city court by a city prosecutor in his capacity as such when such offenses occurred within the territorial limits of a city or municipality, the statute was at variance with La. Const. art. V, § 26(B) and was therefore, unconstitutional; because defendant was prosecuted under the invalid provision, his conviction and sentence were reversed. Baton Rouge v. Short, 345 So. 2d 37, 1977 La. LEXIS 5646 (Apr. 11, 1977).

• Trials

•• Burdens of Proof

••• General Overview. — Burden shifting principles set forth in State v. Shelton apply to the recidivist portion of the driving while intoxicated (DWI) statute, La. Rev. Stat. Ann. § 14:98, so when a defendant collaterally attacks a prior DWI guilty plea by a motion to quash, the state bears the initial burden of submitting sufficient evidence of the existence of the prior guilty plea and that the plea was counseled; if the state meets this burden, the defendant must then produce affirmative evidence showing an infringement of his rights or a procedural irregularity in the taking of the plea, and if the defendant is able to do this, then the burden shifts to the state to prove the constitutionality of the plea. State v. Nabak, 864 So. 2d 758, 2003 La. App. LEXIS 3687 (Dec. 30, 2003).

••• Prosecution. — To convict an accused of driving while intoxicated, the state need only prove that the defendant was operating a vehicle and that the defendant was under the influence of alcohol or drugs. State v. Volgamore, 865 So. 2d 237, 2004 La. App. LEXIS 78 (Jan. 28, 2004), writ denied by La. 2004-1255, 899 So. 2d 568, 2005 La. LEXIS 1285 (La. Apr. 22, 2005).

State meets its burden under State v. Shelton to show the constitutionality of a plea for purposes of the recidivist portion of the driving while intoxicated statute, La. Rev. Stat. Ann. § 14:98, by producing a “perfect” transcript of the guilty plea colloquy; anything less than a “perfect” transcript, such as a guilty plea form or minute entry, will require the trial judge to weigh the evidence submitted by both sides and determine whether the defendant’s Boykin rights were prejudiced. State v. Nabak, 864 So. 2d 758, 2003 La. App. LEXIS 3687 (Dec. 30, 2003).

Where defendant’s conviction for driving while intoxicated, in violation of La. Rev. Stat. Ann. § 14:98, was based solely on circumstantial evidence of the arresting officer’s vague description of defendant’s slurred speech and swaying, observed hours after the accident and made without any specificity as to the degree of impairment, the state failed to prove beyond a reasonable doubt the issue of intoxication; hence, defendant’s conviction and sentence were vacated. State v. Sampia, 696 So. 2d 618, 1997 La. App. LEXIS 1693 (June 20, 1997).

•• Defendant’s Rights

••• Right to Counsel

•••• Potential Imprisonment. — Defendant was not prosecutable for driving while intoxicated, third offense, a violation of La. Rev. Stat. Ann. § 14:98(D), after his uncounseled first conviction was invalidated, because the first conviction plea was not a knowing and intelligent waiver of counsel when he was unaware of the enhanced penalty consequences. State v. Strange, 308 So. 2d 795, 1975 La. LEXIS 3574 (Feb. 24, 1975).

Defendant’s prior conviction for driving while intoxicated could not justify an enhanced penalty as a repeat offender under La. Rev. Stat. Ann. § 14:98, even if he had not been imprisoned for the misdemeanor on his first conviction, because defendant’s prior uncounseled conviction was obtained when he had not waived his right to counsel. Monroe v. Fincher, 305 So. 2d 108, 1974 La. LEXIS 4401 (Dec. 2, 1974).

••• Right to Jury Trial

•••• Felonies. — Defendant’s conviction for driving while intoxicated, a violation of La. Rev. Stat. Ann. § 14:98(E), was remanded for an evidentiary hearing because the record did not contain any evidence that defendant knowingly and intelligently waived his right to a jury trial and because a trial court did not give defendant credit for time served prior to imposition of sentence. Pursuant to La. Const. art. 1, § 17 crimes with a punishment that could exceed confinement for six months was required to be tried by jury except when, in noncapital cases, defendant knowingly and intelligently waived his right to a jury trial. State v. Clark, 711 So. 2d 738, 1998 La. App. LEXIS 665 (Apr. 1, 1998), remanded by La. 98-1180, 726 So. 2d 2, 1998 La. LEXIS 2836 (La. Sept. 25, 1998).

•••• Misdemeanors. — Trial court erred by refusing defendant’s request for a jury trial on his charge of a first offense of driving under the influence of intoxicants because the potential fines, including the reinstatement of license charge and other fees, exceeded the statutory amount and La. Code Crim. Proc. Ann. art. 779(A) embodied the constitutional requirement for jury trials in such a circumstance. State v. Henderson, 485 So. 2d 656, 1986 La. App. LEXIS 6418 (Mar. 13, 1986), reversed by 491 So. 2d 647, 1986 La. LEXIS 6853 (La. 1986).

• Witnesses

•• Presentation. — It is not necessary that a conviction of driving while intoxicated be based upon a breath or blood alcohol test where the observations of an arresting officer may be sufficient to establish guilt. State v. Volgamore, 865 So. 2d 237, 2004 La. App. LEXIS 78 (Jan. 28, 2004), writ denied by La. 2004-1255, 899 So. 2d 568, 2005 La. LEXIS 1285 (La. Apr. 22, 2005).

• Defenses

•• Statutes of Limitations. — Defendant’s prior convictions for the same offense of operating a vehicle while under the influence of alcoholic beverages, a violation of La. Rev. Stat. Ann. § 14:98, did not constitute a material ingredient of the crime or form any part of the act with which he was charged such that the prosecution was prescribed after the general six-year statute of limitations period, pursuant to former La. Rev. Stat. Ann. § 15:7.2 (now La. Code Crim. Proc. Ann. art. 572), had elapsed between the last offense and prior convictions. State v. Washington, 248 LA. 894, 182 So. 2d 528, 1966 La. LEXIS 2371 (Jan. 17, 1966).

• Scienter

•• General Intent. — Under La. Rev. Stat. Ann. § 14:98, a defendant could not be guilty of the crime of driving while intoxicated, second offense, because he had not yet been convicted for driving while intoxicated, and neither specific nor general criminal intent to commit the crime of driving while intoxicated, second offense, could be inferred from driving while intoxicated, when he had never before been convicted for the offense of driving while intoxicated, a necessary allegation of indictment and proof of the crime of driving while intoxicated, second offense. State v. Neal, 347 So. 2d 1139, 1977 La. LEXIS 6274 (July 1, 1977).

• Sentencing

•• Alternatives

••• Substance Abuse Programs. — Trial court erred in failing to order evaluation and treatment of defendant’s substance abuse disorder pursuant to La. Rev. Stat. Ann. § 14:98(D)(1) after convicting defendant of a third driving while intoxicated offense; hence, a remand was necessary. State v. Campbell, 877 So. 2d 112, 2004 La. LEXIS 2222 (July 6, 2004).

Under La. Rev. Stat. Ann. § 14:98(E)(1)(a), the trial court was required to suspend defendant’s sentence beyond the statutory minimum, order an evaluation to determine the nature and extent of defendant’s substance abuse disorder, allow defendant the opportunity to successfully complete in-patient substance abuse treatment, and then be sentenced accordingly; where the trial court did not follow the new procedure, and sentenced defendant to 10 years at hard labor, defendant’s sentence was vacated, and the matter was remand for resentencing. State v. Lokey, 840 So. 2d 653, 2003 La. App. LEXIS 457 (Feb. 25, 2003), writ denied by La. 2003-1212, 857 So. 2d 518, 2003 La. LEXIS 3291 (La. Nov. 7, 2003), remanded by La. App. 04-616, 889 So. 2d 1151, 2004 La. App. LEXIS 2909 (La.App. 5 Cir. Nov. 30, 2004).

•• Appeals

••• General Overview. — Where defendant was convicted of operating a vehicle while intoxicated, fourth offense, the trial court properly imposed a consecutive sentence of ten years at hard labor without the benefit of probation, parole or suspension of sentence, with credit for time served, and on review, the appellate court determined that the sentence was not constitutionally excessive. State v. Volgamore, 865 So. 2d 237, 2004 La. App. LEXIS 78 (Jan. 28, 2004), writ denied by La. 2004-1255, 899 So. 2d 568, 2005 La. LEXIS 1285 (La. Apr. 22, 2005).

Where defendant pled guilty to two counts of a third offense of operating a vehicle while intoxicated, and defendant committed both the offenses after effective date of the amendment to La. Rev. Stat. § 14:98(D), defendant clearly fell within the ambit of the amended penalty provisions; where the trial judge should have suspended all but the mandatory 30 days without benefits and the trial judge failed to impose the sentence with the treatment provisions now available to third and fourth driving while intoxicated offenders, the appellate court vacated defendant’s sentences and remanded the case to the trial court for resentencing in accordance with the amendment to § 14:98(D). State v. Isidore, 845 So. 2d 1123, 2003 La. App. LEXIS 1212 (Apr. 29, 2003).

Defendant’s sentence for driving while intoxicated was vacated and remanded for resentencing because the district court should have imposed a penalty within the reduced range provided by the Louisiana Legislature via the statutory amendment to La. Rev. Stat. Ann. § 14.98(G), which became effective after defendant committed the offense of which he was found guilty, but before he was sentenced. State v. Self, 842 So. 2d 1240, 2003 La. App. LEXIS 1037 (Apr. 9, 2003).

Although defendant was arrested in August 2000, defendant did not enter into a guilty plea until September 2001; because the trial court erred in failing to sentence defendant pursuant to the provisions of La. Rev. Stat. Ann. § 14:98(E), which governed a sentence for DWI, fourth offense, as it existed at the time of defendant’s conviction, defendant’s sentence was vacated and the case was remanded to the district court for resentencing. State v. Nelson, 823 So. 2d 1112, 2002 La. App. LEXIS 2569 (Aug. 14, 2002).

In reviewing the sentence that was imposed by a trial court for negligent homicide, a violation of La. Rev. Stat. Ann. § 14:32(C), and first offense DWI, a violation of La. Rev. Stat. Ann. § 14:98(B), the appellate court was required, under La. Code Crim. P. Ann. art. 920, to review the record for errors that were discoverable by a mere inspection of the proceedings without inspection of the evidence. The court found one such error in that the sentence that was imposed, in which defendant was ordered to participate in substance abuse evaluations and follow the recommendations, was illegal because it was not provided for as part of the statutory penalty for either offense. State v. Gregrich, 745 So. 2d 694, 1999 La. App. LEXIS 2759 (Oct. 13, 1999).

Where the trial court imposed an illegal sentence under La. Rev. Stat. Ann. § 14:98, the sentence did not vest the appellate court with jurisdiction under La. Const. 1921, art. 7, § 10 (now La. Const. art. V, § 5), and, as such, the court dismissed defendant’s appeal. State v. Smith, 254 LA. 78, 222 So. 2d 864, 1969 La. LEXIS 2942 (May 5, 1969).

•• Corrections, Modifications & Reductions

••• Illegal Sentences. — Where defendant was convicted of operating a vehicle while intoxicated, fourth offense, the trial court erred by failing to impose the mandatory fine pursuant to La. Rev. Stat. Ann. § 14:98(E)(1)(a), resulting in an illegally lenient sentence, and on review, the sentence was amended. State v. Volgamore, 865 So. 2d 237, 2004 La. App. LEXIS 78 (Jan. 28, 2004), writ denied by La. 2004-1255, 899 So. 2d 568, 2005 La. LEXIS 1285 (La. Apr. 22, 2005).

Defendant’s sentence under La. Rev. Stat. Ann. § 14:98 for the crime of driving while intoxicated was illegally imposed where it was imposed based on § 14:98 as it was at the time that defendant committed the crimes, rather than at the time that defendant was convicted, as required; the matter required remand for correction, pursuant to La. Code Crim. Proc. Ann. art. 882. State v. Joseph, 836 So. 2d 1206, 2003 La. App. LEXIS 130 (Jan. 29, 2003).

Retroactive application of mandatory provision regarding sentencing for driving while intoxicated, where at the time of the offense the fine was discretionary and not mandatory, resulted in an ex post facto violation of La. Const. art. I, § 23, because the imposition of a mandatory fine instead of a discretionary fine made more burdensome the punishment for the crime, did not merely alter defendant’s situation to defendant’s disadvantage, but deprived defendant of substantial protection; the mandatory fine was an ex post facto violation constituting an illegally excessive sentence. State v. Theriot, 782 So. 2d 1078, 2001 La. App. LEXIS 46 (Jan. 30, 2001).

Trial court erred in imposing an illegally lenient sentence where neither the minutes nor the transcript reflected that defendant was sentenced without benefit of parole, probation, or suspension of sentence for at least one year or fined, as required by La. Rev. Stat. Ann. § 14:94(E)(1) and (2); however, the court did not correct the sentence because it was in defendant’s favor and the State did not appeal. State v. Jones, 714 So. 2d 819, 1998 La. App. LEXIS 1751 (May 15, 1998), writ denied by La. 98-1597, 723 So. 2d 975, 1998 La. LEXIS 3235 (La. Oct. 30, 1998).

•• Cruel & Unusual Punishment. — Where defendant’s sentence of eighteen years fell within the middle range of the possible sentencing exposure for his conviction on a charge of driving while intoxicated, La. Rev. Stat. Ann. § 14:98(E)(1), the sentence did not shock the sense of justice or was not grossly disproportionate to the seriousness of the crime. State v. Holley, 742 So. 2d 636, 1999 La. App. LEXIS 2347 (Aug. 18, 1999).

Sentencing defendant to the statutory maximum for a third offense of driving while intoxicated was not excessive where defendant had an extensive adult criminal record, had recurring problems with drugs and alcohol, and continued to endanger the lives of others while driving under the influence of alcoholic beverages. State v. Waldrop, 571 So. 2d 755, 1990 La. App. LEXIS 2848 (Dec. 5, 1990).

Sentence for a third offense DWI of three years in the custody of the sheriff, the first six months to be served without benefit of probation, parole, or suspension of sentence, was not excessive. State v. Braxton, 509 So. 2d 807, 1987 La. App. LEXIS 9868 (June 23, 1987), writ of certiorari denied by 514 So. 2d 127, 1987 La. LEXIS 10484 (La. 1987).

•• Fines. — Where defendant was convicted of operating a vehicle while intoxicated, fourth offense, the trial court erred by failing to impose the mandatory fine pursuant to La. Rev. Stat. Ann. § 14:98(E)(1)(a), resulting in an illegally lenient sentence, and on review, the sentence was amended. State v. Volgamore, 865 So. 2d 237, 2004 La. App. LEXIS 78 (Jan. 28, 2004), writ denied by La. 2004-1255, 899 So. 2d 568, 2005 La. LEXIS 1285 (La. Apr. 22, 2005).

Where La. Rev. Stat. Ann. § 14:98(D)(1) required that a person convicted of a third offense of driving while intoxicated be fined $2,000, and the trial court did not impose a fine upon defendant following such conviction, defendant’s sentence was illegally lenient. State v. Sudds, 730 So. 2d 1056, 1999 La. App. LEXIS 809 (Mar. 31, 1999).

•• Forfeitures

••• General Overview. — Trial court erred in failing to determine, pursuant to La. Rev. Stat. Ann. § 14:98(D)(2)(b), whether or not a vehicle was subject to forfeiture on the ground that the co-owner of the vehicle knew that defendant was driving while intoxicated; although the State apparently acquiesced in the judgment, that did not preclude a remand because, under the provisions of La. Code Crim. Proc. Ann. art. 882, an illegal sentence may be corrected at any time by an appellate court on review. State v. Campbell, 877 So. 2d 112, 2004 La. LEXIS 2222 (July 6, 2004).

In a third offense for driving while intoxicated permitting seizure and sale of a vehicle, La. Rev. Stat. Ann. sec. 14:98(D)(1) is constitutional when examined under the Due Process Clauses of both the United States and Louisiana constitutions. State v. Edwards, 787 So. 2d 981, 2001 La. LEXIS 1652 (June 1, 2001).

Under La. Rev. Stat. Ann. sec. 14:98(D), a vehicle is not ordered to be seized, impounded, and sold until after a defendant is convicted; thus, the forfeiture does not take place until after a hearing is held. State v. Edwards, 787 So. 2d 981, 2001 La. LEXIS 1652 (June 1, 2001).

Driving while intoxicated forfeiture statute is a criminal forfeiture conducted under a criminal proceeding and penalty, not a civil proceeding. State v. Edwards, 787 So. 2d 981, 2001 La. LEXIS 1652 (June 1, 2001).

State’s interests in forfeiture of a defendant’s vehicle after his third driving while intoxicated conviction are immediately apparent: (1) the lack of compliance with the law as set forth in La. Rev. Stat. Ann. § 14:98, (2) the high incidence of motor-vehicle accidents involving drunk drivers, (3) the reduction of deaths and injuries that usually result from motor vehicle accidents involving drunk drivers, and (4) the evident risk of the defendant continuing to drive while intoxicated, as this was at least his third offense; those interests justify depriving a defendant of his vehicle. State v. Edwards, 787 So. 2d 981, 2001 La. LEXIS 1652 (June 1, 2001).

Sentencing provision of La. Rev. Stat. Ann. § 14:98(D) mandating the forfeiture of the automobile used in a third driving while intoxicated offense, is a reasonable statutory restriction and a reasonable exercise of police power; accordingly, the statute meets all constitutional mandates. State v. Edwards, 787 So. 2d 981, 2001 La. LEXIS 1652 (June 1, 2001).

The seizure and sale of the vehicle owned by a motorist who was convicted of driving while intoxicated, third offense, pursuant to La. Rev. Stat. Ann. § 14:98(D)(2)(a), although not authorized by the contraband-drug exception in La. Const. art. I, § 4, accounted for defendant’s due process rights under La. Const. art. I, § 2, because the forfeiture of the vehicle was preceded by notice and a hearing and the State had an important interest in keeping drunk drivers off the road. State v. Edwards, 752 So. 2d 395, 2000 La. App. LEXIS 311 (Feb. 18, 2000), affirmed by La. 00-1246, 787 So. 2d 981, 2001 La. LEXIS 1652 (La. June 1, 2001).

•• Guidelines

••• General Overview. — Sentence to ten years hard labor with two years to be served without benefit of parole, probation or suspension for driving while intoxicated, fourth offense, was reversed when the court committed patent sentencing errors when it failed to impose the mandatory fine, failed to order participation in a court-approved substance abuse program and a court-approved driver improvement program. State v. Paoli, 818 So. 2d 795, 2002 La. App. LEXIS 983 (Apr. 11, 2002), writ denied by La. 2002-2137, 837 So. 2d 628, 2003 La. LEXIS 1055 (La. Feb. 21, 2003), overruled in part by State v. Price, La. App. 2005-2514, 952 So. 2d 112, 2006 La. App. LEXIS 2999 (La.App. 1 Cir. Dec. 28, 2006).

Where defendant pled guilty to a charge of driving while intoxicated, the trial court properly considered the sentencing guidelines regarding probation and suspension of a sentence under La. Code. Crim. Proc. Ann. art. 894(A)(3) and La. Rev. Stat. Ann. § 14:98(B), but where the trial court failed to issue a written judgment, defendant’s sentence was invalid under La. Code Crim. Proc. Ann. arts. 871, 872. State v. Jackson, 519 So. 2d 254, 1988 La. App. LEXIS 102 (Jan. 11, 1988).

Where defendant was convicted of driving a vehicle while intoxicated 11 times within the past nine years, a district court was justified in imposing a maximum sentence of five years at hard labor without parole, probation, or suspension of sentence, in accordance with La. Rev. Stat Ann. § 14:98 and La. Code Crim. Proc. Ann art. 894.1. State v. Richardson, 463 So. 2d 853, 1985 La. App. LEXIS 8039 (Jan. 23, 1985).

••• Adjustments & Enhancements

•••• General Overview. — Use of the 1993 increase of the “cleansing period” of DWI convictions from five years to ten years in earlier convictions, does not constitute an ex post facto application of the law. State v. Bennett, 870 So. 2d 447, 2004 La. App. LEXIS 832 (Apr. 7, 2004), writ denied by La. 2004-1746, 888 So. 2d 195, 2004 La. LEXIS 3443 (La. Nov. 19, 2004).

On review, the court upheld defendant’s sentence of ten years for a fourth offense DWI conviction; under La. Rev. Stat. Ann. § 14:98, the court was permitted to consider his 3 prior convictions which occurred during the prior 10 years. State v. Bennett, 870 So. 2d 447, 2004 La. App. LEXIS 832 (Apr. 7, 2004), writ denied by La. 2004-1746, 888 So. 2d 195, 2004 La. LEXIS 3443 (La. Nov. 19, 2004).

•••• Criminal History

••••• General Overview. — Trial court properly granted defendant’s motion to quash the State’s habitual offender bill of information as the state legislature precluded the State from seeking enhancement under La. Rev. Stat. Ann. § 15.529.1, the habitual offender statute, in repeat driving while intoxicated cases. State v. Campbell, 859 So. 2d 223, 2003 La. App. LEXIS 2853 (Oct. 16, 2003), affirmed by La. 03-3035, 877 So. 2d 112, 2004 La. LEXIS 2222 (La. July 6, 2004).

Acts 1993, No. 669, § 1, which amended La. Rev. Stat. Ann. § 14.98(F)(2) by increasing the use of prior DWI convictions for enhancement purposes from five years to ten years, was not an ex post facto application of the law because it did not impose greater punishment for defendant’s prior conviction but only increased the penalty for the subsequent offense. State v. Moore, 663 So. 2d 41, 1995 La. App. LEXIS 1937 (June 29, 1995).

Defendant’s pleas of guilty to charges of driving while intoxicated could not be used as predicate convictions for enhancement purposes where the trial judge who accepted his pleas failed to determine if his waivers were knowing and intelligent. State v. Gable, 614 So. 2d 808, 1993 La. App. LEXIS 749 (Feb. 24, 1993).

Defendant’s conviction for third offense driving while intoxicated was reversed where the state failed to prove that defendant knowingly and voluntarily waived his constitutional rights in entering a guilty plea to the first predicate offense. State v. Wilkerson, 533 So. 2d 136, 1988 La. App. LEXIS 2146 (Oct. 12, 1988).

It was error for a trial court to quash a bill of information charging defendant with driving while intoxicated, second offense, in violation of La. Rev. Stat. Ann. § 14:98(C), because it was not necessary to have informed defendant that his guilty plea and conviction for the predicate offense of driving while intoxicated could be used to enhance the penalty upon subsequent conviction for the same offense. State v. Myers, 503 So. 2d 1085, 1987 La. App. LEXIS 8784 (Feb. 25, 1987).

Although the minutes did not show that defendant properly waived his rights before entering prior guilty pleas to driving while intoxicated in violation of La. Rev. Stat. Ann. § 14:98, the trial court properly used defendant’s prior convictions to enhance his sentence for his third conviction. State v. Lewis, 421 So. 2d 227, 1982 La. LEXIS 12259 (Oct. 18, 1982).

Where defendant was either represented by or waived counsel at three DWI convictions based on guilty pleas and was then adjudged a habitual offender, the convictions could be used to subject defendant to imprisonment for driving after adjudication as a habitual offender. State v. Woodard, 387 So. 2d 1066, 1980 La. LEXIS 8358 (Jan. 28, 1980).

Although a driver had been convicted under La. Rev. Stat. Ann. § 14:98 of operating a motor vehicle while under the influence of intoxicating beverages, not of intoxicating liquor as specified by La. Rev. Stat. Ann. § 32:1472, because a person’s driving was impaired due to intoxication from alcohol whether it was in the limited form of intoxicating liquor or in the all inclusive term of intoxicating beverages, the distinction was not essential because the legislature based the cause of action concerning habitual offenders on the offenses described, and although the language might be inadequate to define a crime, it was sufficient to refer to the convictions, which were the relevant facts. State v. Free, 321 So. 2d 50, 1975 La. App. LEXIS 4327 (Oct. 8, 1975), writ of certiorari denied by 325 So. 2d 272, 1976 La. LEXIS 5158 (La. 1976).

Although 1956 La. Acts 122 substituted the words “alcoholic beverages” for the words “intoxicating liquor,” the amendment did not change the essential elements of the crime of operating a motor vehicle while intoxicated; thus prior convictions that occurred before the amendment could be used to charge defendant as a multiple offender. State v. McAlister, 234 LA. 1028, 102 So. 2d 444, 1958 La. LEXIS 1169 (Apr. 21, 1958).

••••• Prior Felonies. — On review, the court upheld defendant’s sentence of 10 years for a fourth offense DWI conviction; under La. Rev. Stat. Ann. § 14:98, the court was permitted to consider his 3 prior convictions which occurred during the prior 10 years. State v. Bennett, 870 So. 2d 447, 2004 La. App. LEXIS 832 (Apr. 7, 2004), writ denied by La. 2004-1746, 888 So. 2d 195, 2004 La. LEXIS 3443 (La. Nov. 19, 2004).

Trial court’s failure to comply with La. Code Crim. Proc. Ann. art. 556.1 by informing defendant of the applicable sentencing range for his third driving while intoxicated offense was harmless error because defendant benefitted from his plea agreement, defendant was familiar with the charge and what it entailed, and defendant was apprised of consequences of subsequent convictions for driving while intoxicated; thus, defendant’s conviction for driving while intoxicated, third offense, could be used as a predicate offense to support a charge of driving while intoxicated, fourth offense. State v. Elledge, 797 So. 2d 170, 2001 La. App. LEXIS 2118 (Oct. 3, 2001), writ denied by La. 2001-2990, 825 So. 2d 1163, 2002 La. LEXIS 2742 (La. Sept. 20, 2002).

Because the court minute entries for each predicate conviction for a driving while intoxicated, third offense, conviction indicated the existence of the respective prior guilty plea and that defendant had been represented by counsel, the State met its initial burden of proof. State v. Kreger, 774 So. 2d 1273, 2000 La. App. LEXIS 3551 (Dec. 22, 2000).

After the State established defendant’s prior conviction for second offense DWI, under a recent pronouncement of the court defendant had a burden to establish an infringement of his rights or a procedural irregularity in the taking of the plea; because new rules of constitutional criminal procedure applied retroactively to all cases subject to direct appeal at the time the new rule was announced, the matter was remanded to provide defendant an opportunity to meet the new burden on his motion to quash. State v. Naquin, 769 So. 2d 1170, 2000 La. LEXIS 2435 (Oct. 9, 2000).


Ten year cleansing period of La. Rev. Stat. Ann. § 14:98(F)(2) did not preclude the use of three predicate DWI offenses to enhance defendant’s current DWI offense. State v. Davis, 722 So. 2d 1049, 1998 La. App. LEXIS 3456 (Nov. 6, 1998), writ denied by La. 1999-3521, 764 So. 2d 960, 2000 La. LEXIS 1857 (La. June 16, 2000).

Defendant’s conviction for operating a vehicle while intoxicated, fourth offense, was set aside and remanded because defendant’s second DWI conviction could not be used for enhancement because defendant’s guilty plea had been entered without assistance of counsel, and such right had not been knowingly and intelligently waived. State v. Garrity, 708 So. 2d 1096, 1998 La. App. LEXIS 82 (Jan. 27, 1998).

If the predicate DWI offense for which defendant had previously been convicted occurred outside the five-year (now ten-year) cleansing period or five (now ten) years prior to the current DWI charge, then it could not serve as the predicate offense for a charge of third offense DWI. State v. Mobley, 568 So. 2d 1368, 1990 La. App. LEXIS 2299 (Oct. 16, 1990), remanded by 592 So. 2d 1282, 1992 La. LEXIS 211 (La. 1992).

Defendant charged with fourth offense DWI could not claim that the three previous charges were improperly joined where the three charges were billed separately under different numbers and were separate for all purposes until defendant pled guilty. State v. Effler, 527 So. 2d 1110, 1988 La. App. LEXIS 1523 (June 21, 1988).

••••• Prior Misdemeanors. — In considering defendant’s plea of guilty to driving while intoxicated, third offense, the trial court properly rejected defendant’s challenge to the validity of a prior DWI conviction used to enhance the pending charge, because the record showed that defendant knowingly and intelligently waived his rights in pleading guilty to the prior charge. State v. Munholland, 797 So. 2d 778, 2001 La. App. LEXIS 2173 (Oct. 12, 2001), writ denied by La. 2001-3077, 824 So. 2d 1185, 2002 La. LEXIS 2626 (La. Sept. 13, 2002).

Because defendant’s sentence for a fourth driving while intoxicated offense was within the range of not less than 10 years nor more than 30, as provided by La. Rev. Stat. Ann. § 14:98(E)(1), the trial court did not abuse its discretion in imposing sentence. State v. Anderson, 784 So. 2d 666, 2001 La. App. LEXIS 727 (Mar. 28, 2001), writ denied by La. 2001-1558, 813 So. 2d 421, 2002 La. LEXIS 1337 (La. Apr. 19, 2002).

Defendant’s conviction of driving while intoxicated (DWI), third offense, La. Rev. Stat. Ann. § 14:98(D), was set aside where he had not been properly informed of rights at the time he entered his guilty plea in connection with one of the prior DWI convictions used to convert his subsequent misdemeanor into a felony. State v. Hill, 404 So. 2d 966, 1981 La. LEXIS 10427 (Sept. 28, 1981).

Defendant could not be convicted of the felony of driving while intoxicated, third offense, under La. Rev. Stat. Ann. § 14:98(D), where the evidence for the third offense element was provided by the minutes of defendant’s two prior misdemeanor DWI convictions entered upon defendant’s uncounseled guilty pleas, and where the minutes did not affirmatively show that the trial court advised defendant that he had the right to a court-appointed attorney before he pled guilty. State v. Vezina, 391 So. 2d 450, 1980 La. LEXIS 9361 (Nov. 26, 1980).

Defendant’s prior conviction for driving while intoxicated could not justify an enhanced penalty as a repeat offender under La. Rev. Stat. Ann. § 14:98, even if he had not been imprisoned for the misdemeanor on his first conviction, because defendant’s prior uncounseled conviction was obtained when he had not waived his right to counsel. Monroe v. Fincher, 305 So. 2d 108, 1974 La. LEXIS 4401 (Dec. 2, 1974).

••••• Three Strikes. — Under the totality of the circumstances, the trial judge did not err in finding that the defendant knowingly and intelligently entered his guilty plea to the 1995 and the 1997 predicate driving while under the influence (DWI) offenses, and the conviction of third-offense DWI under the provisions of LA. Rev. Stat. Ann. § 14:98(D) was upheld. State v. Kerwin, 821 So. 2d 28, 2002 La. App. LEXIS 1435 (May 15, 2002).

Under the recidivist provisions of the driving while intoxicated laws, La. Rev. Stat. Ann. § 14:98(B)-(E), the State has the burden of proving beyond a reasonable doubt the existence of the prior convictions and the defendant’s identity as the prior offender, when charging a second, third, or subsequent offense. State v. Carlos, 738 So. 2d 556, 1999 La. LEXIS 1712 (July 7, 1999).

While under the recidivist provisions of the driving while intoxicated laws, La. Rev. Stat. Ann. § 14:98(B)-(E), the State has the burden of proving at trial defendant’s prior convictions beyond a reasonable doubt, when the defendant denies the allegations of the prior convictions the State may prove the existence of prior guilty pleas and that the defendant was represented by counsel when they were taken; the burden then shifts to the defendant to produce evidence of infirmities in the procedure by which the pleas were obtained, and if he does so, the burden shifts back to the State to adduce a “perfect” plea transcript in evidence, else, based on all the evidence the trial judge must determine whether the defendant’s Boykin rights were prejudiced. State v. Carlos, 738 So. 2d 556, 1999 La. LEXIS 1712 (July 7, 1999).

Trial court erred in quashing a predicate conviction for a driving while intoxicated, third offense, prosecution under, La. Rev. Stat. Ann. § 14:98, where the State offered a well-executed guilty plea form and minute entry at the hearing on the motion to quash; this showing was sufficient to shift the burden to defendant to demonstrate in what way the prior plea was defective. State v. Carlos, 738 So. 2d 556, 1999 La. LEXIS 1712 (July 7, 1999).

•• Imposition

••• General Overview. — Under La. Rev. Stat. Ann. 14:98(E)(1)(a), the trial court was required to suspend defendant’s sentence beyond the statutory minimum, order an evaluation to determine the nature and extent of defendant’s substance abuse disorder, allow defendant the opportunity to successfully complete in-patient substance abuse treatment, and then be sentenced accordingly; where the trial court did not follow the new procedure, and sentenced defendant to ten years at hard labor, defendant’s sentence was vacated, and the matter was remand for resentencing. State v. Lokey, 840 So. 2d 653, 2003 La. App. LEXIS 457 (Feb. 25, 2003), writ denied by La. 2003-1212, 857 So. 2d 518, 2003 La. LEXIS 3291 (La. Nov. 7, 2003), remanded by La. App. 04-616, 889 So. 2d 1151, 2004 La. App. LEXIS 2909 (La.App. 5 Cir. Nov. 30, 2004).

Defendant’s sentence for DWI was vacated and remanded for resentencing when defendant should have been sentenced in accordance with the amended statute, La. Rev. Stat. Ann. § 14:98, which was the law in effect at the time of his conviction. State v. Wiltcher, 830 So. 2d 434, 2002 La. App. LEXIS 3182 (Oct. 23, 2002).

Defendant’s conviction of driving while intoxicated was affirmed because the officer had probable cause to stop the vehicle, but the sentence was vacated and remanded because the district court erred in not applying the penalty provisions of La. Rev. Stat. Ann. § 14:98 which were in effect at the time of defendant’s conviction. State v. Shivers, 827 So. 2d 534, 2002 La. App. LEXIS 2973 (Oct. 2, 2002).

Defendant, convicted of operating a vehicle while intoxicated, third offense, was properly sentenced to a 5-year prison sentence at hard labor with 30 months suspended, under the version of La. Rev. Stat. Ann. § 14:98(D) effective previous to August 15, 2001, where the former version of the sentencing provision was in effect at the time of his offense; defendant was not entitled to reconsideration of his sentence where the revised sentencing provisions took effect two weeks after he was sentenced. State v. Allien, 814 So. 2d 743, 2002 La. App. LEXIS 944 (Apr. 3, 2002), writ denied by La. 2002-1671, 833 So. 2d 329, 2002 La. LEXIS 3790 (La. Dec. 19, 2002).

In sentencing defendant for fourth offense driving while intoxicated to 10 years at hard labor, the trial court properly complied with the applicable statute, La. Rev. Stat. Ann. § 14:98(E)(1), as it existed prior to amendment by 1997 La. Acts 1296, § 2, but failed to comply with La. Rev. Stat. Ann. § 14:98(E)(2), also as it existed prior to amendment by 1997 La. Acts 1296, § 2, in relation to the service of the sentence without benefit of probation, parole, or suspension of sentence, and the matter was remanded for resentencing. State v. Cadiere, 754 So. 2d 294, 2000 La. App. LEXIS 339 (Feb. 18, 2000), writ denied by La. 2000-0815, 774 So. 2d 971, 2000 La. LEXIS 3218 (La. Nov. 13, 2000).

••• Factors. — Where trial court failed to follow case law and La. Rev. Stat. Ann. § 14:98(D)(1)(a) in sentencing defendant on a charge of DWI, defendant’s sentence was illegal and the sentence was vacated; the case was remanded for resentencing on defendant’s DWI charge. State v. Feaster, 840 So. 2d 675, 2003 La. App. LEXIS 537 (Mar. 5, 2003).

In accordance with the court’s review for errors patent under La. Code Crim. Proc. Ann. art. 920, the court found that the trial court erred in failing to impose a sentence on defendant pursuant to an amendment to La. Rev. Stat. Ann. § 14:98(D) because the amendment became effective before defendant pleaded guilty; thus, the sentence was vacated and resentencing was required. State v. Eppinette, 838 So. 2d 189, 2003 La. App. LEXIS 289 (Feb. 11, 2003).

Enactment of 2001 La. Acts 1163, which amended the sentencing provisions of La. Rev. Stat. Ann. § 14:98, applied to defendants convicted after the effective date of the statute based on (1) the words “upon conviction”, (2) the legislative purpose of favoring treatment over incarceration, and (3) allowing home incarceration for those previously convicted. State v. Day, 838 So. 2d 74, 2003 La. App. LEXIS 216 (Feb. 5, 2003).

Where defendant’s sentence was imposed under the penalty provisions in effect at the time of the offense, rather than those in effect at the time of the conviction itself, defendant was sentenced to an illegally excessive sentence. State v. Brister, 829 So. 2d 1128, 2002 La. App. LEXIS 3285 (Oct. 30, 2002).

Where amended statute, enacted after defendant’s offense but before his conviction, was designed to give quasi retroactive relief to those convicted of DWI, the amended statute’s sentencing provisions applied to defendant’s case. State v. Griffin, 830 So. 2d 377, 2002 La. App. LEXIS 3193 (Oct. 23, 2002).

•• Multiple Convictions. — Defendant’s sentence for fourth offense driving while intoxicated was vacated because he was sentenced in accordance with sentencing provisions in effect at the time of the commission of the offense instead of those in effect at the time of his conviction; the legislature amended La. Rev. Stat. Annn. § 14:98 to include a lesser minimum sentence of imprisonment. State v. Sanders, 827 So. 2d 530, 2002 La. App. LEXIS 2980 (Oct. 2, 2002).

Dismissal of a prosecution under La. Code Crim. Proc. Ann. art 894 B did not exclude the consideration of that offense as a basis for defendant’s subsequent prosecution as a multiple DWI offender under La. Rev. Stat. Ann. § 14:98. State v. Rose, 609 So. 2d 1113, 1992 La. App. LEXIS 3734 (Dec. 2, 1992), writ of certiorari denied by 614 So. 2d 77, 1993 La. LEXIS 1171 (La. 1993).

•• Proportionality. — Where defendant’s sentence of 18 years fell within the middle range of the possible sentencing exposure for his conviction on a charge of driving while intoxicated, La. Rev. Stat. Ann. § 14:98(E)(1), the sentence did not shock the sense of justice or was not grossly disproportionate to the seriousness of the crime. State v. Holley, 742 So. 2d 636, 1999 La. App. LEXIS 2347 (Aug. 18, 1999).

•• Ranges. — Defendant’s sentence under La. Rev. Stat. Ann. § 14:98 for the crime of driving while intoxicated was illegally imposed where it was imposed based on § 14:98 as it was at the time that defendant committed the crimes, rather than at the time that defendant was convicted, as required; the matter required remand for correction, pursuant to La. Code Crim. Proc. Ann. art. 882. State v. Joseph, 836 So. 2d 1206, 2003 La. App. LEXIS 130 (Jan. 29, 2003).

On defendant’s appeal of a three-year sentence that was imposed following entry of his guilty plea to driving while intoxicated, third offense, in violation of La. Rev. Stat. Ann. § 14:98, and driving under suspension in violation of La. Rev. Stat. Ann. § 32:415, the court rejected defendant’s contention that the sentence was excessive and found that the sentence was illegally lenient under La. Rev. Stat. Ann. § 14:98(D) because it was imposed with benefit of parole and did not include a fine or forfeiture; court, however, could not correct the sentence because the error was not appealed by the State. State v. Anderson, 764 So. 2d 179, 2000 La. App. LEXIS 1682 (June 21, 2000).

After defendant pled guilty to driving while intoxicated, third offense, the trial court properly sentenced defendant to two years in jail with the second year suspended, 18 months probation with conditions, and ordered defendant’s car to be seized and sold pursuant to La. Rev. Stat. Ann. § 14:98(D)(2)(a); the sentence was within the lower range of the sentencing range of La. Rev. Stat. Ann. § 14:98(D), and the trial court articulated his reasons for the sentence. State v. Whiddon, 741 So. 2d 797, 1999 La. App. LEXIS 1751 (June 2, 1999).

Defendant’s sentence of 15 years at hard labor for driving while intoxicated (DWI), fourth offense, was not excessive under La. Code Crim. Proc. Ann. art. 894.1, where the sentence was well below the maximum under La. Rev. Stat. Ann. § 14:98(E), and where defendant had a lengthy adult record with five prior DWI convictions from two states and numerous driving convictions, and where defendant showed no remorse for his actions. State v. Minnifield, 727 So. 2d 1207, 1999 La. App. LEXIS 33 (Jan. 20, 1999), writ denied by La. 99-0516, 745 So. 2d 19, 1999 La. LEXIS 1855 (La. June 18, 1999).

Defendant was not entitled to quash his prior driving under the influence of intoxicating beverages (DWI) offense, even though he was not informed of the possible range of sentences, in order to avoid a second DWI offense classification under La. Rev. Stat. Ann. § 14:98. State v. Newman, 707 So. 2d 122, 1998 La. App. LEXIS 100 (Jan. 28, 1998), writ denied by La. 98-0490, 720 So. 2d 679, 1998 La. LEXIS 1954 (La. June 5, 1998).

Where defendant was convicted of driving a vehicle while intoxicated 11 times within the past nine years, a district court was justified in imposing a maximum sentence of five years at hard labor without parole, probation, or suspension of sentence, in accordance with La. Rev. Stat Ann. § 14:98 and La. Code Crim. Proc. Ann art. 894.1. State v. Richardson, 463 So. 2d 853, 1985 La. App. LEXIS 8039 (Jan. 23, 1985).

Second offender sentence exceeded the penalty allowed under La. Rev. Stat. Ann. § 14:98 because it imposed imprisonment on defendant upon his default of payment of a fine; the sentence totaled approximately eight months and ten days. Monroe v. High, 280 So. 2d 216, 1973 La. LEXIS 6162 (June 29, 1973).

Notation “second offense” in the affidavit was insufficient under La. Code Crim. Proc. Ann. art. 483 to charge a prior conviction; therefore, defendant’s nine month sentence as a second offender was set aside as illegal because it exceeded the maximum for a first offense of driving a vehicle under the influence of intoxicating beverages in violation of La. Rev. Stat. Ann. § 14:98. State v. Bass, 254 LA. 83, 222 So. 2d 865, 1969 La. LEXIS 2943 (May 5, 1969).

•• Suspension. — Where defendant pled guilty to two counts of a third offense of operating a vehicle while intoxicated, and defendant committed both the offenses after effective date of the amendment to La. Rev. Stat. § 14:98(D), defendant clearly fell within the ambit of the amended penalty provisions; where the trial judge should have suspended all but the mandatory 30 days without benefits and the trial judge failed to impose the sentence with the treatment provisions now available to third and fourth driving while intoxicated offenders, the appellate court vacated defendant’s sentences and remanded the case to the trial court for resentencing in accordance with the amendment to § 14:98(D). State v. Isidore, 845 So. 2d 1123, 2003 La. App. LEXIS 1212 (Apr. 29, 2003).

Defendant’s sentence of ten years hard labor for a conviction for operating a vehicle while intoxicated, fourth offense, which was the minimum allowed by statute, was not excessive. State v. Delcambre, 479 So. 2d 658, 1985 La. App. LEXIS 10407 (Dec. 11, 1985).

• Appeals

•• Reviewability

••• Waiver

•••• General Overview. — Even though La. Rev. Stat. Ann. § 14:98 generally required that at least six months of imprisonment had to be without benefit of probation, parole or suspension of sentence for a third DWI conviction, the fact that the State failed to object to the sentence constituted a waiver. State v. Sanmiguel, 626 So. 2d 957, 1993 La. App. LEXIS 3478 (Nov. 17, 1993).

•• Standards of Review

••• Harmless & Invited Errors

•••• General Overview. — Bill of information charging a defendant with third-offense driving while intoxicated (DWI) under La. Rev. Stat. Ann. § 14:98(D) was improperly quashed where the defendant’s two prior DWI convictions were not obtained, in violation of La. Code Crim. Proc. Ann. art. 556.1, due to the trial judge’s failure to fully inform the defendant the maximum, minimum, and potential penalties; the defendant signed waiver of rights forms in each proceeding. State v. Gardette, 760 So. 2d 1262, 2000 La. App. LEXIS 1229 (May 17, 2000).

••• Substantial Evidence

•••• General Overview. — Defendant’s conviction of driving while intoxicated was affirmed because the testimony of the officers with regard to defendant’s behavior and physical condition was more than sufficient to establish defendant’s guilt, as the experienced officers testified that defendant had many indicators of intoxication, a strong odor of alcohol, bloodshot eyes, slurred speech, and difficulty standing, and that they both believed that he was intoxicated. State v. Self, 842 So. 2d 1240, 2003 La. App. LEXIS 1037 (Apr. 9, 2003).

EVIDENCE

• Hearsay

•• Rule Components. — Trial court erred in admitting hearsay testimony that the inspection certification required by La. Rev. Stat. Ann. § 32:663 and 1 La. Reg. 562, § 6 for a photo-electric intoximeter had been entered in the machine’s log and in relying on such testimony to admit the result of defendant’s blood alcohol test to establish that her level exceeded the limit under La. Rev. Stat. Ann. § 32:662 and supported her conviction for driving while intoxicated, in violation of La. Rev. Stat. Ann. § 14:98. Baton Rouge v. Overton, 367 So. 2d 305, 1979 La. LEXIS 7296 (Jan. 29, 1979).

• Inferences & Presumptions

•• Presumptions

••• General Overview. — Presumption of regularity attaches to prior convictions in multiple-offender driving while intoxicated cases and the burden is on the defendant to show the prior plea is constitutionally deficient. State v. Nabak, 864 So. 2d 758, 2003 La. App. LEXIS 3687 (Dec. 30, 2003).

Where a defendant refuses to take a breath test, the legal presumption of intoxication contained in La Rev. Stat. Ann. § 14:98 is inapplicable. State v. Deroche, 674 So. 2d 291, 1996 La. App. LEXIS 963 (Apr. 10, 1996), vacated by, remanded by La. 96-1376, 682 So. 2d 1251, 1996 La. LEXIS 3168 (La. Nov. 8, 1996).

• Judicial Notice. — In a prosecution for driving while intoxicated, the State was not required to introduce into evidence a copy of the methods for chemical analysis approved by the Department of Public Safety because the trial court could take judicial notice of them. State v. Corkran, 448 So. 2d 1346, 1984 La. App. LEXIS 8371 (Mar. 21, 1984).

• Procedural Considerations

•• Burdens of Proof

••• General Overview. — Burden-shifting principles apply to the recidivist portions of the driving while intoxicated statute, La. Rev. Stat. Ann. § 14:98. State v. Stewart, 754 So. 2d 395, 2000 La. App. LEXIS 275 (Mar. 1, 2000).

•• Circumstantial & Direct Evidence. — Defendant was properly convicted of a third offense of driving while intoxicated in violation of La. Rev. Stat. Ann. § 14:98 where the evidence was sufficient to allow any rational trier of fact to find the essential elements of the crime and conclude his guilt beyond a reasonable doubt, as required by La. Code Crim. Proc. Ann. art. 821(B). State v. Olivier, 764 So. 2d 992, 2000 La. App. LEXIS 1035 (Mar. 31, 2000).

Circumstantial evidence did not exclude every reasonable hypothesis of innocence to support defendant’s convictions for driving while intoxicated and driving under suspension; evidence that defendant was intoxicated when he was found asleep in his car in a lounge parking lot with the car’s engine and headlights turned off did not prove that he operated his vehicle, which was an essential element of both offenses. State v. Rutan, 448 So. 2d 267, 1984 La. App. LEXIS 8483 (Apr. 11, 1984).

Defendant was properly convicted of driving while intoxicated in violation of La. Rev. Stat. Ann. § 14:98 after being found in the afternoon in a stupor slumped behind the steering wheel of a truck parked half on and half off a roadway, as the circumstantial evidence excluded any reasonable possibility that someone other than defendant had been driving the truck when it went off the road, or that he only became intoxicated after, not before, the truck rolled to a stop during the day with its lights on. State v. Phillips, 389 So. 2d 1260, 1980 La. LEXIS 9056 (Sept. 10, 1980).

Where circumstantial evidence showed that defendant was intoxicated when he was found resting next to a pickup truck that had skidded off a highway, the evidence was not sufficient to support a conviction for driving while intoxicated because it did not exclude the reasonable hypothesis that defendant became intoxicated after his vehicle left the highway. State v. Lindinger, 357 So. 2d 500, 1978 La. LEXIS 7379 (Apr. 10, 1978).

•• Rulings on Evidence. — Although a trial judge stated that he did not rely on defendant’s blood alcohol test results in convicting him of driving while intoxicated, the reviewing court examined the results’ admissibility; a trial court judgment assertedly based entirely on only part of the evidence admitted was not to be tolerated, where the admitted but “disregarded” evidence was probative of defendant’s guilt. State v. Morrison, 392 So. 2d 1037, 1980 La. LEXIS 9505 (Dec. 15, 1980).

•• Weight & Sufficiency. — Evidence was sufficient to sustain defendant’s driving while intoxicated conviction where he was stopped for speeding, he smelled of alcohol, he failed sobriety tests, and his blood alcohol test measured .187. State v. Vaughn, 879 So. 2d 772, 2004 La. App. LEXIS 1241 (May 14, 2004).

Appellate court held sufficient evidence existed to convict defendant of DWI as defendant was speeding, had a strong odor of alcohol on his breath, had “glossy” eyes, and failed the field sobriety tests. State v. Blackburn, 865 So. 2d 912, 2004 La. App. LEXIS 67 (Jan. 28, 2004).

Where defendant committed several minor traffic violations, was unsteady on his feet, had a strong odor of alcohol on his breath and person, had an opened can of beer in his truck, and failed three sobriety tests, the testimony of the arresting officer was sufficient to support his conviction of operating a vehicle while intoxicated, fourth offense. State v. Volgamore, 865 So. 2d 237, 2004 La. App. LEXIS 78 (Jan. 28, 2004), writ denied by La. 2004-1255, 899 So. 2d 568, 2005 La. LEXIS 1285 (La. Apr. 22, 2005).

Some behavioral manifestations, independent of any scientific tests, are sufficient to support a charge of driving while intoxicated. State v. Volgamore, 865 So. 2d 237, 2004 La. App. LEXIS 78 (Jan. 28, 2004), writ denied by La. 2004-1255, 899 So. 2d 568, 2005 La. LEXIS 1285 (La. Apr. 22, 2005).

It is not necessary that a conviction of driving while intoxicated be based upon a breath or blood alcohol test where the observations of an arresting officer may be sufficient to establish guilt. State v. Volgamore, 865 So. 2d 237, 2004 La. App. LEXIS 78 (Jan. 28, 2004), writ denied by La. 2004-1255, 899 So. 2d 568, 2005 La. LEXIS 1285 (La. Apr. 22, 2005).

Defendant’s conviction of driving while intoxicated was affirmed because the testimony of the officers with regard to defendant’s behavior and physical condition was more than sufficient to establish defendant’s guilt, as the experienced officers testified that defendant had many indicators of intoxication, a strong odor of alcohol, bloodshot eyes, slurred speech, and difficulty standing, and that they both believed that he was intoxicated. State v. Self, 842 So. 2d 1240, 2003 La. App. LEXIS 1037 (Apr. 9, 2003).

There was sufficient evidence to support defendant’s conviction for driving while intoxicated where the police confronted him and noticed that he appeared intoxicated within 20 or 25 minutes of a vehicle accident, defendant admitted on videotape that he was drinking prior to the accident, and results of his intoxilyzer test revealed an intoxication level. State v. Joseph, 836 So. 2d 1206, 2003 La. App. LEXIS 130 (Jan. 29, 2003).

State proved defendant’s guilt of DWI beyond a reasonable doubt, where, inter alia, when defendant exited his car, he swayed, and grabbed the side of the car to steady himself, he smelled strongly of alcohol and his speech was slurred. State v. Conner, 833 So. 2d 396, 2002 La. App. LEXIS 3486 (Nov. 13, 2002), writ denied by La. 2002-3064, 842 So. 2d 396, 2003 La. LEXIS 1282 (La. Apr. 25, 2003).

Defendant was properly convicted of a third offense of driving while intoxicated in violation of La. Rev. Stat. Ann. § 14:98 where the evidence was sufficient to allow any rational trier of fact to find the essential elements of the crime and conclude his guilt beyond a reasonable doubt, as required by La. Code Crim. Proc. Ann. art. 821(B). State v. Olivier, 764 So. 2d 992, 2000 La. App. LEXIS 1035 (Mar. 31, 2000).

Evidence was sufficient to convict a defendant of driving while intoxicated, third offense, in violation of La. Rev. Stat. Ann. § 14:98, where defendant drove erratically, smelled of alcohol, slurred his speech, failed field sobriety tests, and pled guilty to two prior offenses, which were valid convictions as defined in § 14:98(F)(1) and were not stale under § 14:98(F)(2). State v. Inzina, 728 So. 2d 458, 1998 La. App. LEXIS 3503 (Dec. 9, 1998).

While a number of defense witnesses testified that a car’s motor was not running, that it was broken down, and that defendant did not drive after drinking, a jury was entitled to reject that testimony and to rely upon the version of the arresting officer that the car’s motor was running and that defendant tried to put the car in gear; La. Rev. Stat. Ann. § 14:98(A)(1)(a) does not require proof that defendant was driving a vehicle, and the jurisprudence recognizes that the term “operating” is broader than the term “driving.” State v. Jones, 714 So. 2d 819, 1998 La. App. LEXIS 1751 (May 15, 1998), writ denied by La. 98-1597, 723 So. 2d 975, 1998 La. LEXIS 3235 (La. Oct. 30, 1998).

Arresting officer’s observations as to defendant’s behavior were sufficient to support defendant’s conviction for driving while in intoxicated under La. Rev. Stat. Ann. § 14:98, and it was not necessary that the conviction be based on a blood or breath alcohol test. State v. Courtney, 714 So. 2d 176, 1998 La. App. LEXIS 1168 (May 13, 1998).

Where three witnesses did not indicate the presence of any other individual in or near defendant’s truck, defendant was the sole occupant of the truck, and he was sitting behind the steering wheel, a jury could have rationally rejected defendant’s hypothesis that someone else was driving the truck. State v. Willis, 706 So. 2d 590, 1998 La. App. LEXIS 44 (Jan. 21, 1998).

Evidence was sufficient to support defendant’s conviction for driving while intoxicated, fourth offense, a violation of La. Rev. Stat. Ann. § 14:98, where he failed numerous field sobriety tests and a breath test and where officers testified regarding his erratic driving and slurred speech. State v. Regan, 601 So. 2d 5, 1992 La. App. LEXIS 1520 (May 20, 1992), writ of certiorari denied by 610 So. 2d 815, 1993 La. LEXIS 101 (La. 1993).

Jury’s finding that defendant was guilty of driving while intoxicated, third offense, in violation of La. Rev. Stat. Ann. § 14:98(A)(1), was not contrary to the evidence, where defendant had two prior convictions for driving while intoxicated and the police officer’s corroborated testimony that defendant was behind the steering wheel, smelled of alcohol, and had bloodshot eyes, unsteady balance, and slurred speech. State v. Johnson, 580 So. 2d 998, 1991 La. App. LEXIS 1387 (May 22, 1991).

• Relevance

•• Circumstantial & Direct Evidence. — Appeals court affirmed defendant’s driving while intoxicated (DWI) second offense conviction; based on circumstantial evidence, and applying La. Rev. Stat. Ann. §§ 14:98, 15:438, the State did not have to prove DWI definitely, to the exclusion of any other possible hypothesis, but only beyond reasonable doubt, and to the exclusion of any other reasonable hypothesis. State v. Walker, 451 So. 2d 679, 1984 La. App. LEXIS 8962 (June 6, 1984), review denied by 456 So. 2d 1016, 1984 La. LEXIS 9511 (La. 1984).

Defendant was properly convicted of driving while intoxicated in violation of La. Rev. Stat. Ann. § 14:98 after being found in the afternoon in a stupor slumped behind the steering wheel of a truck parked half on and half off a roadway, as the circumstantial evidence excluded any reasonable possibility that someone other than defendant had been driving the truck when it went off the road, or that he only became intoxicated after, not before, the truck rolled to a stop during the day with its lights on. State v. Phillips, 389 So. 2d 1260, 1980 La. LEXIS 9056 (Sept. 10, 1980).

•• Prior Acts, Crimes & Wrongs. — To prove that a defendant is a multiple offender, the State must establish the existence of the prior felony convictions, and that the defendant is the same person convicted of those offenses; the State may establish identity by various means, such as the testimony of witnesses to prior offenses, expert testimony matching fingerprints of the accused with those in the record of prior proceedings, or photographs contained in a duly authenticated record. State v. Conner, 833 So. 2d 396, 2002 La. App. LEXIS 3486 (Nov. 13, 2002), writ denied by La. 2002-3064, 842 So. 2d 396, 2003 La. LEXIS 1282 (La. Apr. 25, 2003).

The language of La. Rev. Stat. Ann. § 14:98 evidences the legislature’s “clear intent” that all prior DWI convictions should be considered when determining the applicable penalty, in addition, the statutory language shows an intent to distinguish these enhancement proceedings from other multiple offender prosecutions; thus, it is the number of prior convictions, not their sequence, which determines the appropriate designation of a subsequent offense. State v. Conner, 833 So. 2d 396, 2002 La. App. LEXIS 3486 (Nov. 13, 2002), writ denied by La. 2002-3064, 842 So. 2d 396, 2003 La. LEXIS 1282 (La. Apr. 25, 2003).

An indictment charging an offense of driving under the influence, other than a first offense pursuant to La. Rev. Stat. Ann. § 14:98, was required to refer to defendant’s prior convictions in order to sufficiently inform the accused of the nature and cause of the accusation against him; the statute superseded the rule that evidence of other crimes was generally inadmissible in a criminal prosecution. State v. Gerald, 250 LA. 759, 199 So. 2d 536, 1967 La. LEXIS 2655 (June 5, 1967).

• Scientific Evidence

•• Blood Alcohol. — Where defendant moved to suppress defendant’s blood alcohol test results for failure to comply with the 15 minute observation requirement under La. Admin. Code tit. 55, pt. I, § 513, the testimony of the officers who administered defendant’s intoxilyzer test directly conflicted with documentation showing that the machine was turned on at 2:38 a.m., and that the time of the test was 2:41 a.m., and consequently, the tests results were inadmissible. State v. Meredith, 833 So. 2d 1125, 2002 La. App. LEXIS 3811 (Dec. 11, 2002), writ denied by La. 2003-1116, 847 So. 2d 1219, 2003 La. LEXIS 2040 (La. June 20, 2003).

Where the State did not show that a clean, new mouthpiece was used for a breath test on the Intoxilyzer Model 5000 intoximeter, and defendant performed adequately on a videotaped field sobriety test, a driving while intoxicated conviction was reversed; it was necessary for the State to strictly comply with officially promulgated methods, procedures, and techniques in the chemical analysis offered as evidence. State v. St. Amant, 504 So. 2d 1094, 1987 La. App. LEXIS 9119 (Mar. 16, 1987).

Although a trial judge stated that he did not rely on defendant’s blood alcohol test results in convicting him of driving while intoxicated, the reviewing court examined the results’ admissibility; a trial court judgment assertedly based entirely on only part of the evidence admitted was not to be tolerated, where the admitted but “disregarded” evidence was probative of defendant’s guilt. State v. Morrison, 392 So. 2d 1037, 1980 La. LEXIS 9505 (Dec. 15, 1980).

• Testimony

•• Credibility

••• Impeachment

•••• Prior Conduct. — Trial court properly denied defendant’s motion to quash the predicate offenses used against him in a subsequent driving while under the influence of alcohol prosecution because the amendment of La. Rev. Stat. Ann. § 14:98, which increased the cleansing period for predicate offenses to 10 years, did not invalidate the guilty plea entered by defendant before the amendment because the former five year cleansing period was not a term of defendant’s guilty plea. State v. Kelly, 747 So. 2d 760, 1999 La. App. LEXIS 3740 (Dec. 28, 1999).

•• Experts

••• General Overview. — In defendant’s trial for driving while intoxicated, La. Rev. Stat. Ann. § 14:98, the trial court erred in allowing a police officer to testify as an expert witness under former La. Rev. Stat. Ann. § 15:464 (now La. Code Evid. Ann. art. 702) because the officer’s opinion as to the accuracy of a breathalyzer test was based only upon a conclusory instruction received during his training and was not based on any expert knowledge concerning the mechanism and function of the machine. State v. Gibson, 515 So. 2d 556, 1987 La. App. LEXIS 10439 (Oct. 14, 1987).

GOVERNMENTS

• Legislation

•• Effect & Operation

••• Prospective Operation. — Enactment of 2001 La. Acts 1163, which amended the sentencing provisions of La. Rev. Stat. Ann. § 14:98, applied to defendants convicted after the effective date of the statute based on (1) the words “upon conviction”, (2) the legislative purpose of favoring treatment over incarceration, and (3) allowing home incarceration for those previously convicted. State v. Day, 838 So. 2d 74, 2003 La. App. LEXIS 216 (Feb. 5, 2003).

Supreme Court of Louisiana held that under amended fourth offense DWI statute defendant should have been sentenced according to new provisions in effect at time of his sentencing not the provision in effect at the time the offense was committed. State v. Mayeux, 820 So. 2d 526, 2002 La. LEXIS 2154 (June 21, 2002;).

La. Rev. Stat. Ann. § 14:98(F)(2), as revised by 1993 La. Acts. 669, § 1, could be retroactively applied to permit it to cumulate defendant’s prior DWI offense without violating the prohibition against ex post facto legislation, despite the fact that this predicate offense occurred more than five years but less than ten years before the amendment to La. Rev. Stat. Ann. § 14:98(F)(2). State v. Jordan, 663 So. 2d 269, 1995 La. App. LEXIS 2566 (Oct. 4, 1995).

La. Rev. Stat. Ann. § 14:98(F)(2), as amended by Act 1993, No. 669, § 1, which provides a ten-year cleansing period in place of the previous five-year cleansing period of La. Rev. Stat. Ann. § 14:98(F)(2), could not be retroactively applied, as it would constitute an ex post facto application of the law in violation of U.S. Const. art. I, § 10 and La. Const. art. 1, § 23. State v. Duke, 635 So. 2d 787, 1994 La. App. LEXIS 1245 (Apr. 15, 1994), writ of certiorari denied by La. 94-1285, 642 So. 2d 192, 1994 La. LEXIS 2070 (La. Sept. 16, 1994), overruled by State v. Rolen, La. 95-0347, 662 So. 2d 446, 1995 La. LEXIS 2038 (La. Sept. 15, 1995).

•• Interpretation. — Given that La. Rev. Stat. Ann. § 14:98(A)(1) is subject to two reasonable interpretations, under principles of lenity, it must be interpreted in the manner favorable to defendant; therefore, the term “other means of conveyance,” as used in La. Rev. Stat. Ann. § 14:98, does not include a bicycle. State v. Carr, 761 So. 2d 1271, 2000 La. LEXIS 1370 (May 26, 2000).

Driver arrested under Baton Rouge, La., Ordinance 11.140 for driving while intoxicated was not subject to license suspension under La. Rev. Stat. Ann. § 32:667, which by its terms was applicable only to violation of La. Rev. Stat. Ann. § 14:98, and, the statute being clear and unambiguous, the court could not disregard the letter of it under the pretext of pursuing its spirit, contrary to La. Civ. Code Ann. arts. 13 and 14 and former La. Civ. Code Ann. arts. 16 (now La. Civ. Code Ann. art. 12), 17 (now La. Civ Code Ann. art. 13), and 18 (now La. Code Ann. art. 10). Zeringue v. State, Dep’t of Public Safety, 467 So. 2d 1358, 1985 La. App. LEXIS 9156 (Apr. 15, 1985).

Trial court properly quashed a bill of information charging defendant with unlawful operation of a bicycle on a public street while under the influence of alcohol; the statute only applied to motorized vehicles. State v. Guidry, 467 So. 2d 156, 1985 La. App. LEXIS 9247 (Apr. 10, 1985).

INSURANCE LAW

• Claims & Contracts

•• Policy Interpretation

••• Ambiguous Terms

•••• General Overview. — Regardless of whether the language of the insurance policy exclusion, that the proceeds were not payable when “the loss to the insured person was caused by or resulting from operating a motor vehicle while intoxicated,” was ambiguous, it was still sufficiently specific to include one who is “decidedly drunk” or legally intoxicated, and encompassed driving while intoxicated as a contributing cause of the accident. Ober v. Cuna Mut. Soc’y, 645 So. 2d 231, 1994 La. App. LEXIS 2775 (Oct. 26, 1994).

TORTS

• Negligence

•• Causation

••• Cause in Fact. — Appellate court reversed the trial court’s judgment and the verdict awarded to the injured party when the appellate court determined that the jury erred in its allocation of 100 percent fault to the Louisiana Department of Transportation and Development, when the facts showed that it was the other driver, whose blood alcohol level indicated gross intoxication, who was at fault. Toston v. Pardon, 847 So. 2d 119, 2003 La. App. LEXIS 1423 (May 14, 2003), affirmed in part and reversed in part by, remanded by La. 03-1747, 874 So. 2d 791, 2004 La. LEXIS 1325 (La. Apr. 23, 2004).

• Transportation Torts

•• Motor Vehicles. — Even though the Louisiana Department of Transportation and Development was a cause-in-fact of an accident at an intersection due to its knowledge of a defective bridge obstruction, an intoxicated driver was also a cause-in-fact, because the driver breached the duty to ascertain that the way was clear before proceeding through the intersection, and the driver breached the duty of driving in a sober condition. Toston v. Pardon, 874 So. 2d 791, 2004 La. LEXIS 1325 (Apr. 23, 2004).

Under La. Rev. Stat. Ann. § 14:98 a motorist has a duty to refrain from operating a vehicle when he has consumed a sufficient amount of alcohol to affect his ability to operate the vehicle safely. Shroyer v. Grush, 555 So. 2d 534, 1989 La. App. LEXIS 2619 (Dec. 14, 1989), writ of certiorari denied by 559 So. 2d 139, 1990 La. LEXIS 506 (La. 1990), writ of certiorari denied by 559 So. 2d 140, 1990 La. LEXIS 503 (La. 1990).

TRANSPORTATION LAW

• Private Vehicles

•• Operator Licenses

••• General Overview. — La. Rev. Stat. § 32:667, which authorized the issuance of a restricted driver’s license only after a first license suspension resulting from an arrest for driving while intoxicated (DWI), was found to apply to a driver arrested for DWI, a violation of La. Rev. Stat. Ann. § 14:98, even though the driver’s previous DWI arrest and suspension had not resulted in a conviction. Perrodin v. Department of Public Safety and Corrections, 741 So. 2d 809, 1999 La. App. LEXIS 1758 (June 2, 1999).

Motorist’s arrest under a city’s driving while intoxicated was not ordinance was considered an arrest for “a violation of La. Rev. Stat. Ann. § 14:98” so that it could serve as an appropriate basis for the suspension of the operator’s license pursuant to La. Rev. Stat. Ann. § 32:667 because § 32:667 was a penalty statute that by statutory construction had to be strictly construed, and there was not the slightest intimation that § 32:667 was applicable to violations of a city ordinance. Goodwin v. State, 486 So. 2d 197, 1986 La. App. LEXIS 6544 (Mar. 25, 1986).

Driver arrested under Baton Rouge, Louisiana, Ordinance 11.140 for driving while intoxicated was not subject to license suspension under La. Rev. Stat. Ann. § 32:667, which by its terms was applicable only to violation of La. Rev. Stat. Ann. § 14:98, and, the statute being clear and unambiguous, the court could not disregard the letter of it under the pretext of pursuing its spirit, contrary to La. Civ. Code Ann. arts. 13 and 14 and former La. Civ. Code Ann. arts. 16 (now La. Civ. Code Ann. art. 12), 17 (now La. Civ Code Ann. art. 13), and 18 (now La. Code Ann. art. 10). Zeringue v. State, Dep’t of Public Safety, 467 So. 2d 1358, 1985 La. App. LEXIS 9156 (Apr. 15, 1985).

The provisions for penalties for driving while intoxicated provided in La. Rev. Stat. Ann. § 14:98(F) do not apply to the license suspension provisions of La. Rev. Stat. Ann. § 32:415.1. Perry v. State, Dep’t of Public Safety, Driver’s License Div., 353 So. 2d 318, 1977 La. App. LEXIS 4375 (Nov. 21, 1977), writ of certiorari denied by 354 So. 2d 1385, 1978 La. LEXIS 7109 (La. 1978).

Although a driver had been convicted under La. Rev. Stat. Ann. § 14:98 of operating a motor vehicle while under the influence of intoxicating beverages, not of intoxicating liquor as specified by La. Rev. Stat. Ann. § 32:1472, because a person’s driving was impaired due to intoxication from alcohol whether it was in the limited form of intoxicating liquor or in the all inclusive term of intoxicating beverages, the distinction was not essential because the legislature based the cause of action concerning habitual offenders on the offenses described, and although the language might be inadequate to define a crime, it was sufficient to refer to the convictions, which were the relevant facts. State v. Free, 321 So. 2d 50, 1975 La. App. LEXIS 4327 (Oct. 8, 1975), writ of certiorari denied by 325 So. 2d 272, 1976 La. LEXIS 5158 (La. 1976).

•• Vehicle Registration

••• General Overview. — Trial court properly granted petitioner’s request for a restricted driver’s license because the State Department of Public Safety had not taken steps toward revocation of the petitioner after a second conviction within five years. Johnson v. State, Dep’t of Public Safety Driver’s License Div., 390 So. 2d 925, 1980 La. App. LEXIS 4633 (Oct. 28, 1980).

• Water Transportation

•• State & Local Regulation. — Two boat operators were guilty of negligence that proximately caused a boating accident where neither was using his warning lights as required under La. Civ. Code Ann. art. 34:850.16(C) and former La. Rev. Stat. Ann. § 34:851.8(B)(1) (see now La. Rev. Stat. Ann.§14:98). Robichaux v. Theriot, 242 So. 2d 644, 1970 La. App. LEXIS 4676 (Dec. 21, 1970).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — (1) Where state offenses are prosecuted in city courts, the parish is responsible for prisoner care; (2) Generally, the agency charged with care also has responsibility for medical care. Opinion No. 78-1297, La. Atty. Gen. Op. No. 1978-1297; 1978 La. AG LEXIS 159.

Court of city with population under 10,000 has civil jurisdiction when object is $1,500 or less, criminal jurisdiction where offense charged is not punishable by hard labor, and jurisdiction over criminal negligence of family cases when acting as a juvenile court. Opinion No. 78-1398, La. Atty. Gen. Op. No. 1978-1398; 1978 La. AG LEXIS 184.

Valium (Diazepam generically) is not considered a narcotic, nor depressant under La. Rev. Stat. Ann. § 40:961(11) and(23), and is not designated as a hallucinogenic, therefore it is not included among the kinds of intoxicants listed in La. Rev. Stat. § 14:98. Opinion No. 81-486, La. Atty. Gen. Op. No. 1981-486; 1981 La. AG LEXIS 131.

Disposition of fines and forfeitures collected pursuant to DWI convictions must be made according to the provisions of La. Rev. Stat. Ann. § 13:1894.1. Opinion No. 81-294, La. Atty. Gen. Op. No. 1981-294; 1981 La. AG LEXIS 132.

La. Rev. Stat. Ann. §§ 44:3; 44:9, Opinion No. 81-388, La. Atty. Gen. Op. No. 1981-388; 1981 La. AG LEXIS 198.

Code of Juvenile Pro. Art. 17(5), Opinion No. 82-1127, La. Atty. Gen. Op. No. 1982-1127; 1982 La. AG LEXIS 39.

La. Rev. Stat. Ann. § 28:2(2), Opinion No. 82-1018, La. Atty. Gen. Op. No. 1982-1018; 1982 La. AG LEXIS 138.

Upon an appeal from a conviction in a mayor’s court to a district court under La. Rev. Stat. Ann. § 33:1896 the fines, penalties and forfeitures assessed by the district court must be disbursed to the treasury of the parish in which the district court is situated as provided by La. Rev. Stat. Ann. § 15:571.11. Opinion No. 82-947, La. Atty. Gen. Op. No. 1982-947; 1982 La. AG LEXIS 177.

Considering the pertinent Subsection of Act 14 in pari materia, it is the opinion of this office that Sub-section (B) and (C) do not conflict with Subsection (G) of Act 14 of the 1982 Louisiana Legislature. Opinion No. 82-859, La. Atty. Gen. Op. No. 1982-859; 1982 La. AG LEXIS 280.

A “qualified technician” under La. Rev. Stat. Ann. § 32:664(A) is one who is particularly skilled by training at the task of withdrawing blood as recognized by the fields of medicine & science and in order to be certified as a “qualified technician” a state police officer would be required to receive such training. Opinion No. 82-329, La. Atty. Gen. Op. No. 1982-329; 1982 La. AG LEXIS 598.

Court through its probation office is responsible for control of DWI offender on probation while performing community service work. La. Atty. Gen. Op. No. 1983-251; 1983 La. AG LEXIS 129.

La. Rev. Stat. Ann. §§ 13:1894.1; 14:98; 15:571.11(C); Act 207 of 1983, Opinion No. 83-636-A, La. Atty. Gen. Op. No. 1983-636; 1983 La. AG LEXIS 194.

Act 207 of 1983 mandates the dispositions of fines and forfeitures resulting from violations of R.S. 14:98 to be disbursed by a 6-percent commission to the district attorney’s office and a 12-percent commission to the sheriff’s general fund, with the remainder deposited in the municipality’s treasury. Opinion No. 83-636, La. Atty. Gen. Op. No. 1983-636; 1983 La. AG LEXIS 336.

Discussion of allowable court costs. La. Rev. Stat. Ann. §§ 13:1899; 15:146; 40:2266.1 and La. Code Crim. Proc. Ann. art. 887. Opinion No. 83-183, La. Atty. Gen. Op. No. 1983-183; 1983 La. AG LEXIS 456.

The issuance of a full pardon by the Governor to a person convicted of operating a vehicle while intoxicated, as recommended by the Board of Pardons, disallows any further use of the conviction as a basis for adjudging the offender a habitual offender under the Motor Vehicle Habitual Office Law (La. Rev. Stat. Ann. § 32:1471 et. seq.). Opinion No. 83-444, La. Atty. Gen. Op. No. 1983-444; 1983 La. AG LEXIS 458.

La. Rev. Stat. Ann. § 13:1894.1 allows D.W.I. offenses to be prosecuted under municipal ordinances if the ordinances incorporate the standards and elements of the offense of driving while intoxicated under La. Rev. Stat. Ann. § 14:98. District Attorneys may not direct that all D.W.I. offenses be prosecuted under the state statute as opposed to the municipal ordinance when the offenses occur within the territorial limits of the municipality. Opinion No. 83-292, La. Atty. Gen. Op. No. 1983-292; 1983 La. AG LEXIS 569.

La. Code Crim. Proc. Ann. art. 894 providing for suspension of sentence in misdemeanor cases does not apply to DWI convictions. Courts are required to confiscate licenses of individuals convicted of DWI. Opinion No. 83-36, La. Atty. Gen. Op. No. 1983-36; 1983 La. AG LEXIS 714.

The special cost of $50 allotted by the legislature to fund probation activities of DWI offenders is a minimum amount and does not inhibit additional charges for substance abuse and driver improvement programs. Opinion No. 84-573, La. Atty. Gen. Op. No. 1984-573; 1984 La. AG LEXIS 246.

Time is generally reckoned forward in such a manner as to make the period a consecutive one. La. Rev. Stat. Ann. § 14:98(B)(1) is in conformity with the mandates of 23 U.S.C.S. 408. The intention of § 14:98(B)(1) is that the “two day” jail sentence runs consecutively. Opinion No. 84-371, La. Atty. Gen. Op. No. 1984-371; 1984 La. AG LEXIS 361.

The Leesville DWI ordinance is premised upon La. Rev. Stat. Ann. § 14:98(A). Since there is no variation between the prior law, which Leesville relies upon, and the new enactment, there is no argument as to the Leesville ordinance being invalid. Opinion No. 84-406, La. Atty. Gen. Op. No. 1984-406; 1984 La. AG LEXIS 363.

DWI conviction must be reported to Louisiana Department of Public Safety and may be used to establish a first offense conviction. Opinion No. 84-163, La. Atty. Gen. Op. No. 1984-163; 1984 La. AG LEXIS 392.

(1) Police chief may not void a traffic citation once issued; (2) Police chief may determine court of jurisdiction when municipal ordinance is violated; (3) Police department may privately contract to provide security within municipality when salaries & expenses are reimbursed. District court is bound to disburse fines collected for violation of a municipal ordinance as provided in R.S. 15:571.11. (Fines collected from violation of R.S. 14:98 in the municipality shall be distributed to that municipality. Fines for non-D.W.I. offenses are paid to the parish criminal court fund.), Opinion No. 84-125, La. Atty. Gen. Op. No. 1984-125; 1984 La. AG LEXIS 431.

R.S. 15:571.11(A)(1); R.S. 14:98; Act 207 of 1983, Opinion No. 83-636-B, La. Atty. Gen. Op. No. 1983-636; 1984 La. AG LEXIS 461.

A defendant convicted of driving while intoxicated, first or second offense, can not use the provisions of C.Cr.P. Art. 894 to have his sentence suspended. Opinion No. 85-338, La. Atty. Gen. Op. No. 1985-338; 1985 La. AG LEXIS 563.

When a law enforcement officer suspects a driver to be under the influence of alcoholic beverages and chemical tests reveal the driver to be under the influence of narcotics, the test results are admissible into evidence in a criminal action. Opinion No. 84-968, La. Atty. Gen. Op. No. 1984-968; 1985 La. AG LEXIS 797.

C.Cr.P. Art. 146; C.Cr.P. Art. 886; R.S. 16:16; R.S. 32:393; R.S. 46:181, OpinionPINION No. 86-779, La. Atty. Gen. Op. No. 1986-779; 1986 La. AG LEXIS 219.

Costs associated with blood, urine and breath analysis is a special cost to be borne by the convicted defendant. Opinion No. 86-157, La. Atty. Gen. Op. No. 1986-157; 1986 La. AG LEXIS 380.

Mayor has authority: to fix compensation of all municipal officers, including approval of supplemental pay; to receive and enforce minicipal traffic citations; to release information from municipal public records. Opinion No. 85-819, La. Atty. Gen. Op. No. 1985-819; 1986 La. AG LEXIS 725.

The crime of driving while intoxicated, does not lend itself to a valid charge of “attempted DWI”. Opinion No. 87-94, La. Atty. Gen. Op. No. 1987-94; 1987 La. AG LEXIS 389.

Expungement orders relating to first and second offense driving while under the influence charges must be retained permanently. Opinion No. 88-607, La. Atty. Gen. Op. No. 1988-607; 1989 La. AG LEXIS 32.

An officer who has arrested an individual for driving while intoxicated may use reasonable force to extract blood from the arrestee if there has been a fatality or serious bodily injury. If a hospital refuses to draw blood as requested by an officer without consent of the arrestee, the officer must seek a court order. Opinion No. 90-254, La. Atty. Gen. Op. No. 1990-254; 1990 La. AG LEXIS 309.

The district attorney is the only authority constitutionally empowered to bring criminal charges pursuant to R.S. 32:57 for violations in his parish of R.S. 32:380 through 386. Opinion No. 91-239, La. Atty. Gen. Op. No. 1991-239; 1991 La. AG LEXIS 417.

The city court of Morgan City shall use the fines, forfeitures and costs in criminal prosecutions for the operation and maintenance of the court and certain expenses of the judge. The funds may not be used for supplemental pay for the clerk and deputy clerk of the city court. The city courts DWI fund, allowed by C.Cr. Pro. 887(D) may not be used to supplement the pay of the deputy clerk of court unless that deputy participates in the probation and incarceration functions set out in that article. The city court judge may not use court personnel on public time for his private law practice at the court’s facilities or his private location. Opinion No. 91-287, La. Atty. Gen. Op. No. 1991-287; 1991 La. AG LEXIS 470.

A judge has authority to suspend court costs under C.Cr.P. Art. 887(C), (D) and (E), and R.S. 13:1899(C); where the amendment and/or change of a sentence (fine and/or penalty) is otherwise lawful, a court may legally refund fines and court costs which were assessed, collected, and deposited into the appropriate account; and no minute entry is required with regard to the suspension of costs. Opinion No. 92-329, La. Atty. Gen. Op. No. 1992-329; 1992 La. AG LEXIS 294.

Arrests which do not result in conviction may be expunged pursuant to R.S. 44:9. Misdemeanor convictions for DWI may be expunged following satisfactory completion of a probationary period; however, limited records of misdemeanor DWI convictions, dismissed pursuant to La.C.Cr.P. 894, may be retained. Felony convictions for DWI may not be expunged. Convictions for first offense felony possession dismissed under La.R.S. 40:983 may be expunged upon satisfactory completion of probation, with a limited record retained to prevent a second use of this provision. Opinion No. 93-786, La. Atty. Gen. Op. No. 1993-786; 1994 La. AG LEXIS 61.

R.S. 13:1894.1 governs the percentage of fines to be disbursed which are collected for a violation of R.S. 14:98 occurring within the territorial limits of a city or municipality. R.S. 571.11 governs the percentage of fines to be disbursed which are collected for a La.R.S. 14:98 violation occurring outside of the territorial limits of a city or municipality and for a R.S. 14:98 violation posecuted in district court. Opinion No. 94-199, La. Atty. Gen. Op. No. 1994-199; 1994 La. AG LEXIS 309.

The Crime Victim’s Reparation Board may compensate crimes involving vehicles where (1) the accident is intentional, (2) the accident is caused as a result of intoxication, or (3) the accident results from a hit and run incident. Criminal negligence involves neither specific nor general criminal intent, for this reason, the board may not compensate a victim of negligent homicide involving a vehicle. Opinion No. 94-213, La. Atty. Gen. Op. No. 1994-213; 1994 La. AG LEXIS 394.

Court costs may be assessed and retained by a district court upon a de novo review of a mayor’s court decision, even though the district court is required by law to disburse any forfeiture or penalty to the municipality. Opinion No. 95-30, La. Atty. Gen. Op. No. 1995-30; 1995 La. AG LEXIS 74.

The law does not require that a substance abuse program under R.S. 48:98 be licensed pursuant to R.S. 40:1058.1 et seq., but rather only requires court approval. Opinion No. 95-306, La. Atty. Gen. Op. No. 1995-306; 1995 La. AG LEXIS 293.

The provisions of C.Cr.P. 892.1, providing for the use of driver improvement programs in lieu of sentences for misdemeanor traffic offenses, do not apply to convictions of the misdemeanor provisions of R.S. 14:98. The legislature has specifically set out the penalties for violations of our DWI laws, of which these types of programs are a part. Opinion No. 96-70, La. Atty. Gen. Op. No. 1996-70; 1996 La. AG LEXIS 108.

When a record is ordered by a court to be expunged, destruction of the record may not follow automatically. The office or agency holding the record must pay close attention to the court’s order, what crime is being expunged, and the provisions of La.R.S. 44:9. Opinion No. 96-294, La. Atty. Gen. Op. No. 1996-294; 1996 La. AG LEXIS 436.

A city court marshal has arrest and ticket writing powers including the power to arrest for the offense found in R.S. 14:98, operating a vehicle while intoxicated. Opinion No. 97-278, La. Atty. Gen. Op. No. 1997-278; 1997 La. AG LEXIS 228.

Resolution of DWI and juvenile matters occurring within that portion of the Town of Ball falling within Ward 10 of Rapides Parish would come within the jurisdiction of the City Court of Pineville and are outside the authority of the mayor’s court of the Town of Ball. The City Court of Pineville is also the court of first authority with regard to those matters which generally come within the civil jurisdiction of the city courts. The mayor’s court of the Town of Ball and the Pineville City exercise concurrent jurisdiction for disposition of all violations of municipal ordinances as considered in the Lawrason Act. Opinion No. 97-315, La. Atty. Gen. Op. No. 1997-315; 1997 La. AG LEXIS 344.

R.S. 13:1894.1 provides that in the event of a violation of R.S. 14:98 is charged and such violation occurs within the territorial limits of a municipality not having a city court, all fines, forfeitures and penalties collected by the district court wherein said prosecution is actually brought, shall be distributed and disbursed by the district court to the governing authority of the municipality within whose boundaries the violations occurred. The district court should pay all fines, forfeitures and penalties under the provisions of R.S. 1894. 1 directly to the governing authority of the municipality. Opinion No. 98-157, La. Atty. Gen. Op. No. 1998-157; 1998 La. AG LEXIS 237.

Funds which result from prosecution in district court for a violation of any state statute other than R.S. 14:98. must be deposited in the parish treasury’s criminal court fund; if the prosecution in district court is for a violation of R.S. 14:98 which occurred within the territorial limits of a municipality in which a city court is not present, then the funds must be deposited with the governing authority for that municipality. When there is prosecution in district court for violation of a municipal ordinance, 76 percent of the funds must be deposited with the municipal treasury. Opinion No. 98-117, La. Atty. Gen. Op. No. 1998-117; 1998 La. AG LEXIS 310.

A city marshal has the same powers and authorities of a sheriff in making arrests and in preserving the peace in accordance with R.S. 13:1881. This includes the authority to enforce both state and parish anti-liter laws. Opinion No. 99-374, La. Atty. Gen. Op. No. 1999-374; 1999 La. AG LEXIS 371.

Mayors’ courts lack authority to dispense with DWI prosecutions. Opinion No. 00-198, La. Atty. Gen. Op. No. 2000-198; 2000 La. AG LEXIS 161.

Mayor’s courts are courts, which have jurisdiction to conduct trials, determine guilt, and impose sentences including fines and imprisonment for breach of municipal ordinances. Mayor’s courts may impose penalties for breach of municipal ordinances where the fine does not exceed $500.00, or by imprisonment by not more than sixty days, or both. Opinion No. 00-197, La. Atty. Gen. Op. No. 2000-197; 2000 La. AG LEXIS 211.

A traffic ticket is synonymous with a “summons” as is provided in Code of Criminal Procedure Art. 208, and includes both traffic and “driving” offenses, as described in both title 32 and title 14 of the Louisiana Revised Statute. Thus, the clerk of court in Jefferson Parish shall be entitled to demand and receive a two dollar processing fee for every extension of time granted for payment of a fine for a traffic ticket issued for R.S. 14:98, 14:99, and 14:100. Opinion No. 00-290, La. Atty. Gen. Op. No. 2000-290; 2000 La. AG LEXIS 343.

Because the Louisiana Legislature made no specific provisions in R.S. 14:98(B)(2) prohibiting the sentence of home incarceration in lieu of the minimum forty-eight hours a defendant must serve, the only logical conclusion is that home incarceration under La.C.Cr.P. Art. 894.2 is a legal sentence for a misdemeanor first under La. R.S. 14:98(B). Opinion No. 00-276, La. Atty. Gen. Op. No. 2000-276; 2000 La. AG LEXIS 379.

The prohibition forbidding the use of public funds for car decals on private vehicles belonging to elected officials does not effect governing bodies appropriating public funds to provide magnetic car decals, uniforms and badges to law enforcement officers participating in the enforcement of anti-litter laws. Opinion No. 00-259A, La. Atty. Gen. Op. No. 2000-259; 2001 La. AG LEXIS 93.

Answers several questions concerning the continuing authority of an elected chief of police in a Lawrason Act municipality, where the mayor and board of aldermen intend to contract with the parish sheriff to provide law enforcement services. Opinion No. 01-116, La. Atty. Gen. Op. No. 2001-116; 2001 La. AG LEXIS 172.

Employer owned vehicle not required to be equipped with functioning ignition interlock device for use by DWI offender-employee during normal work hours. Discretion remains with court to determine if device is needed during non-work hours while in course and scope of employment. Judges must suspend remaining sentence of imprisonment for 3rd and 4th DWI offenders. Opinion No. 01-0360, La. Atty. Gen. Op. No. 2001-0360; 2001 La. AG LEXIS 460.

Constables are within the definition of “peace officers” pursuant to La.C.Cr.P. Article 204 official comment (a) and La. R.S. 46:1802. More particularly, under La. R.S. 13:2163, the constables of the First and Second City Courts of New Orleans and their deputies are granted the powers of “peace officers”. Further, the New Orleans police department is mandated to provide for one or more officers to execute the orders and decrees of the judge or judges pursuant to La. R.S. 13: 2507. Opinion No. 01-408, La. Atty. Gen. Op. No. 2001-408; 2001 La. AG LEXIS 521.

Art. 1163 is not an ex post facto law because it works to the 3rd and 4th DWI offender’s advantage. Art. 1163 applies retroactively to those cases where the individual was charged prior to the effective date of the legislation but convicted thereafter. Opinion No. 01-0414, La. Atty. Gen. Op. No. 2001-0414; 2001 La. AG LEXIS 527.

According to the General Records Retention Schedule for the clerk of court, set by the Archives & Records Management Department of the Secretary of State, traffic summons shall be held for three years from the date of issuance, and DWI records shall be held for ten years from their date of issuance. Opinion No. 03-0090. 2003 La. AG LEXIS 106.

Since La. Rev. Stat. Ann. § 15:764 only allows appearance summons for violations of municipal ordinances, the Lafayette Parish Sheriff may not use § 15:764 to issue an appearance summons to any person charged under La. Rev. Stat. Ann. § 14:98, driving while intoxicated, in lieu of formal booking. Additionally, since La. Code Crim. Proc. Ann. art. 336.2 requires an ignition interlock device as a bond condition for a person charged with any violation of a parish or municipal ordinance for driving while intoxicated or charged with a second offense or higher violation of § 14:98, the Sheriff may not issue an appearance summons in lieu of formal booking of a person charged with driving while intoxicated. Opinion No. 07-0304. 2007 La. AG LEXIS 258.

TREATISES AND LAW REVIEWS

General Treatises. — Apprehending and Prosecuting the Drunk Driver § 2.04 > Effects of Alcohol > Blood-Alcohol Concentration (BAC) and Effects of Alcohol.

Apprehending and Prosecuting the Drunk Driver § 2.07 > Effects of Alcohol > Conclusions Regarding BAC and Impairment.

Apprehending and Prosecuting the Drunk Driver § 6.01 > Blood-Alcohol Concentration (BAC) > BAC and the Law.

Apprehending and Prosecuting the Drunk Driver § 7.01 > Chemical Testing > Measuring Alcohol Concentration in Body Fluids Other Than Blood.

Apprehending and Prosecuting the Drunk Driver § 7.04 > Chemical Testing > Breath-Alcohol Analysis.

Apprehending and Prosecuting the Drunk Driver § 9.03 > Driving Under the Influence of Drugs > Problems with Detecting and Prosecuting the Offense of DUI-Drugs.

Apprehending and Prosecuting the Drunk Driver § 10.02 > Drunk Driving Prosecution: Pre-Trial Considerations > Deciding Between Plea Bargaining and Trial.

Defense of Drunk Driving Cases: Criminal, Civil § 1.03 > The Elements of Drunk Driving and Related Offenses > “Vehicle” Defined.

Defense of Drunk Driving Cases: Criminal, Civil § 1.05 > The Elements of Drunk Driving and Related Offenses > Intoxication.

Defense of Drunk Driving Cases: Criminal, Civil § 1.09 > The Elements of Drunk Driving and Related Offenses > Driving Under the Influence of Drugs.

Defense of Drunk Driving Cases: Criminal, Civil § 2.01 > Illegal Per Se Laws > The “Illegal Per Se” Statute.

Defense of Drunk Driving Cases: Criminal, Civil § 4.01 > Implied Consent Legislation > State Statutes on Implied Consent.

Defense of Drunk Driving Cases: Criminal, Civil § 8.08 > Penalties > Driver Alcohol Education Programs.

Louisiana Law Reviews. — Feature: Is 2315.4 Unconstitutional?: After Years of Application, New Challenges Have Been Raised to Constitutionality of Civil Code Article 2315.4. 46 La. Bar Jnl. 230 (October, 1998).

Developments in the Law, 1983-84: A Faculty Symposium: Criminal Trial Procedure. 45 La. L. Rev. 263 (November, 1984).

Developements in the Law, 1983-84: A Faculty Symposium: Legislation — Procedure and Interpretation. 45 La. L. Rev. 341 (November, 1984).

Article: Criminal Law. 46 La. L. Rev. 431 (January, 1986).

Developments in the Law, 1986-1987: A Faculty Symposium: Criminal Procedure. 48 La. L. Rev. 257 (November, 1987).

Note: State v. Wingate: Fishing the Murky Waters of Louisiana’s Strict Liability Crimes. 57 La. L. Rev. 1415 (Summer, 1997).

The Court Giveth and the Court Taketh Away: State v. Fernandez-Returning Louisiana’s Children to an Adult Standard. 60 La. L. Rev. 605 (Winter, 2000).

Article: Punitive Damages Symposium: Punitive Damages and the Louisiana Constitution: Don’t Leave Home Without It. 56 La. L. Rev. 743 (Summer, 1996).

Recent Development: Landry v. Hoepfner: The Fifth Circuit Orders Jury Trials for the Offense of Driving While Intoxicated. 62 Tul. L. Rev. 653 (February, 1988).

Comment: The Louisiana Constitution’s Declaration of Rights: Post-Hardwick Protection for Sexual Privacy? 62 Tul. L. Rev. 767 (March, 1988).

Recent Development: State v. Parms: The Constitutionality of Dwi Checkpoints in Louisiana — A Roadblock for Roadblocks. 63 Tul. L. Rev. 734 (February, 1989).

Recent Development: State v. Church: Dwi Roadblocks Are Per Se Unconstitutional in Louisiana — Search and Seizure Implications Beyond Roadblocks. 63 Tul. L. Rev. 1727 (June, 1989).

Casenote: State v. Edwards: A Just Punishment for Drunk Driving — The Louisiana Legislature’s Response to Habitual Offenses of Driving While Intoxicated. 48 Loy. L. Rev. 187 (Spring, 2002).

General Law Reviews. — Article: Stopping the Chronic Batterer Through Legislation: Will It Work This Time? 31 Pepp. L. Rev. 709 (2004).

§ 98.1. Underage driving under the influence.

A. The crime of underage operating a vehicle while intoxicated is the operating of any motor vehicle, aircraft, watercraft, vessel, or other means of conveyance when the operator’s blood alcohol concentration is 0.02 percent or more by weight if the operator is under the age of twenty-one based on grams of alcohol per one hundred cubic centimeters of blood.

B. Any underage person whose blood alcohol concentration is found to be in violation of R.S. 14:98(A)(1)(b) shall be charged under its provisions rather than under this Section.

C. On a first conviction, the offender shall be fined not less than one hundred nor more than two hundred fifty dollars, and participate in a court-approved substance abuse and driver improvement program.

D. On a second or subsequent conviction, regardless of whether the second offense occurred before or after the first conviction, the offender shall be fined not less than one hundred fifty dollars nor more than five hundred dollars, and imprisoned for not less than ten days nor more than three months. Imposition or execution of sentence shall not be suspended unless:

(1) The offender is placed on probation with a minimum condition that he serve forty-eight hours in jail and participate in a court-approved substance abuse and driver improvement program; or

(2) The offender is placed on probation with a minimum condition that he perform ten eight-hour days of court-approved community service activities, at least half of which shall consist of participation in a litter abatement or collection program and participate in a court-approved substance and driver improvement program.

E. Court programs regarding substance abuse provided for in Subsections C and D shall include a screening procedure to determine the portions of the program which may be applicable and appropriate for individual offenders.

F. An offender ordered to participate in a substance abuse program shall pay the cost incurred in participating in the program. Failure to make such payment shall subject the offender to revocation of probation, unless the court determines that the offender is unable to pay. (Acts 1997, No. 1296, § 2, eff. July 15, 1997.)

CROSS REFERENCES

Louisiana Law. — Unlawful refusal to submit to chemical tests; arrests for driving while intoxicated, see La. R.S. 14:98.2.

Stipulations; advice by court, see La. R.S. 15:571.44.

Reporting of certain arrests; requirements; failure to report, see La. R.S. 17:491.3.

Refusal to submit to chemical test; submission to chemical tests; exception; effects of, see La. R.S. 32:666.

Seizure of license; circumstances; temporary license, see La. R.S. 32:667.

Commissioner to furnish operating records; other information; fees; withdrawal of forms or information, see La. R.S. 32:853.

Crimes to which Chapter applies, see La. R.S. 46:1805.

Conditions of release on bail; operating a vehicle while intoxicated, see La. C.Cr.P. Art. 336.2.

Defendant’s liability for costs; suspension of costs; no advance costs, see La. C.Cr.P. Art. 887.
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CONSTITUTIONAL LAW

• Equal Protection

•• Level of Review. — Classification in La. Rev. Stat. Ann. § 14:98.1 substantially, and not just incidentally, furthers the admittedly appropriate governmental purpose. State v. Ferris, 762 So. 2d 601, 2000 La. LEXIS 1266 (May 16, 2000).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — A person under arrest for a violation of La. Rev. Stat. Ann. § 14:98, La. Rev. Stat. Ann. § 14:98.1 or other law or ordinance that prohibits operating a vehicle while intoxicated may refuse to submit to such chemical test after being advised of the consequences of such refusal; the failure of an officer to advise an alleged drunk driver of this right was a failure to implement La. Rev. Stat. § 32:661(C)(1) and La. Rev. Stat. § 32:666(A), thus suppression of the chemical test results pursuant to La. Code Crim. Proc. Ann. art. 3 and La. Code Crim. Proc. Ann. art. 703 was proper in such a case because the right to refuse testing was given by legislative mandate, La. Civ. Code Ann. art. 2. State v. Alcazar, 784 So. 2d 1276, 2001 La. LEXIS 1162 (May 15, 2001).

• Juvenile Offenders

•• Criminal Offenses

••• Alcohol & Tobacco Offenses. — Trial court’s grant of a motion to quash filed by an individual charged with underage drinking in violation of La. Rev. Stat. Ann. § 14:98.1 on the basis that the statute violated the individual’s rights equal protection under La. Const. art. I, § 3, for making it a crime for persons under twenty-one years of age with a blood alcohol concentration of .02 percent or more to drive, while persons twenty-one years of age or older could legally drive if not under the influence and with a blood alcohol concentration of less than .10 percent, was vacated and remanded because the trial court failed to admit relevant evidence in its determination as to whether the statute discriminated against underage drivers. State v. Ferris, 747 So. 2d 487, 1999 La. LEXIS 1502 (May 18, 1999), remanded by La. 99-2329, 762 So. 2d 601, 2000 La. LEXIS 1266 (La. May 16, 2000).

• Sentencing

•• Guidelines

••• General Overview. — Because there is no express reference to La. Rev. Stat. Ann. § 14:98.1 in the enumeration of Louisiana criminal offenses that can be utilized to enhance a subsequent DWI conviction, a violation of La. Rev. Stat. Ann. § 14:98.1 may not be used to enhance a subsequent DWI conviction, regardless of how long it is retained in a person’s records. State v. Ferris, 762 So. 2d 601, 2000 La. LEXIS 1266 (May 16, 2000).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Valium (Diazepam generically) is not considered a narcotic, nor depressant under LRS 40:961 (11) and(23), and is not designated as a hallucinogenic, therefore it is not included among the kinds of intcxicants listed in LRS 14:98., OPINION No. 81-486, La. Atty. Gen. Op. No. 1981-486; 1981 La. AG LEXIS 131.

Discussion of allowable court costs. R.S. 13:1899; R.S. 15:146; R.S. 40:2266.1 and La.C.Cr.P. Act 887., OPINION No. 83-183, La. Atty. Gen. Op. No. 1983-183; 1983 La. AG LEXIS 456.

The special cost of $50 allotted by the legislature to fund probation activities of DWI offenders is a minimum amount and does not inhibit additional charges for substance abuse and driver improvement programs., OPINION No. 84-573, La. Atty. Gen. Op. No. 1984-573; 1984 La. AG LEXIS 246.

(1) Police chief may not void a traffic citation once issued; (2) Police chief may determine court of jurisdiction when municipal ordinance is violated; (3) Police department may privately contract to provide security within municipality when salaries & expenses are reimbursed. District court is bound to disburse fines collected for violation of a municipal ordinance as provided in R.S. 15:571.11.(Fines collected from violation of R.S. 14:98 in the municipality shall be distributed to that municipality. Fines for non-D.W.I. offenses are paid to the parish criminal court fund.), OPINION No. 84-125, La. Atty. Gen. Op. No. 1984-125; 1984 La. AG LEXIS 431.

When a law enforcement officer suspects a driver to be under the influence of alcoholic beverages and chemical tests reveal the driver to be under the influence of narcotics, the test results are admissible into evidence in a criminal action., OPINION No. 84-968, La. Atty. Gen. Op. No. 1984-968; 1985 La. AG LEXIS 797.

Costs associated with blood, urine and breath analysis is a special cost to be borne by the convicted defendant., OPINION No. 86-157, La. Atty. Gen. Op. No. 1986-157; 1986 La. AG LEXIS 380.

Despite a ruling in State of Louisiana v. Joseph D. Ferris, Docket No. 56,984, Division “F”, in the Thirteenth Judicial District that La. R.S. 14:98.1 is unconstitutional, all law enforcement agencies, including the Louisiana State Police must enforce the statute throughout the state of Louisiana., OPINION 99-204, La. Atty. Gen. Op. No. 1999-204; 1999 La. AG LEXIS 239.

TREATISES AND LAW REVIEWS

General Treatises. — Defense of Drunk Driving Cases: Criminal, Civil § 2.01 > Illegal Per Se Laws > The “Illegal Per Se” Statute.

Defense of Drunk Driving Cases: Criminal, Civil § 4.01 > Implied Consent Legislation > State Statutes on Implied Consent.

Defense of Drunk Driving Cases: Criminal, Civil § 8.13 > Penalties > Underage Drunk Drivers.

Defense of Drunk Driving Cases: Criminal, Civil § 14.02 > Driving Impairment > Measuring Impairment: BAC Limits and Drunk Driving.

Defense of Drunk Driving Cases: Criminal, Civil § 21.06 > Intoxilyzers > Intoxilyzer Model 5000 Series.

Louisiana Law Reviews. — Department: Young Lawyers News: Yls High School Mock Trial Committee Publishes 1998 Case Materials. 45 La. Bar Jnl. 385 (December, 1997).

Article: Criminal Law. 46 La. L. Rev. 431 (January, 1986).

§ 98.2. Unlawful refusal to submit to chemical tests; arrests for driving while intoxicated.

A. No person under arrest for a violation of R.S. 14:98, 98.1, or any other law or ordinance which prohibits operating a vehicle while intoxicated may refuse to submit to a chemical test when requested to do so by a law enforcement officer if he has refused to submit to such test on two previous and separate occasions of any previous such violation.

B. (1) Whoever violates the provisions of this Section shall be fined not less than three hundred dollars nor more than one thousand dollars, and shall be imprisoned for not less than ten days nor more than six months.

(2) Imposition or execution of sentence shall not be suspended unless one of the following circumstances occurs:

(a) The offender is placed on probation with a minimum condition that he serve two days in jail and participate in a court-approved substance abuse program and participate in a court-approved driver improvement program.

(b) The offender is placed on probation with a minimum condition that he perform four eight-hour days of court-approved community service activities, at least half of which shall consist of participation in a litter abatement or collection program, participate in a court-approved substance abuse program, and participate in a court-approved driver improvement program. An offender who participates in a litter abatement or collection program pursuant to this Subparagraph shall have no cause of action for damages against the entity conducting the program or supervising his participation therein, including a municipality, parish, sheriff, or other entity, nor against any official, employee, or agent of such entity, for any injury or loss suffered by him during or arising out of his participation in the program, if such injury or loss is a direct result of the lack of supervision or act or omission of the supervisor, unless the injury or loss was caused by the intentional or grossly negligent act or omission of the entity or its official, employee, or agent. (Acts 2003, No. 543, § 1.)

CROSS REFERENCES

Louisiana Law. — Operating a vehicle under the influence of alcoholic beverages or illegal substance or controlled dangerous substances; implied consent to chemical tests; administering of test and presumptions, see La. R.S. 32:661.

Refusal to submit to chemical test; submission to chemical tests; exception; effects of, see La. R.S. 32:666.

§ 98.3. Operating a vehicle while under suspension for certain prior offenses.

A. It is unlawful to operate a motor vehicle on a public highway where the operator’s driving privileges have been suspended under the authority of R.S. 32:414(A)(1), (B)(1) or (2), (D)(1)(a) or R.S. 32:667. It shall not be a violation of the provisions of this Section when a person operates a motor vehicle to obtain emergency medical care for himself or any other person.

B. Whoever violates the provisions of this Section shall be imprisoned for not less than fifteen days nor more than six months without benefit of suspension of imposition or execution of sentence, except as provided in Subsection C.

C. When the operator’s driving privileges were suspended for manslaughter, vehicular homicide, or negligent homicide, the offender shall be imprisoned for not less than sixty days nor more than six months without benefit of suspension of imposition or execution of sentence. (Acts 2009, No. 236, § 1, eff. July 1, 2009.)

§ 99. Reckless operation of a vehicle.

Reckless operation of a vehicle is the operation of any motor vehicle, aircraft, vessel, or other means of conveyance in a criminally negligent or reckless manner.

Whoever commits the crime of reckless operation of a vehicle shall be fined not more than two hundred dollars, or imprisoned for not more than ninety days, or both.

On a second or subsequent conviction the offender shall be fined not less than twenty-five nor more than five hundred dollars, or imprisoned for not less than ten days nor more than six months, or both.

CROSS REFERENCES

Louisiana Law. — Flight from an officer; aggravated flight from an officer, see La. R.S. 14:108.1.

Municipal Law. — Reckless driving. Shreveport Code of Ordinance § 90-119.

Reckless operation of a vehicle. New Orleans Code of Ordinance § 154-382.

Reckless operation of a vehicle. Shreveport Code of Ordinance § 50-138.

Serious traffic offenses > reckless driving. Baton Rouge Code of Ordinance § 11:142.

Vehicles for hire: towing and recovery > records of violations. Shreveport Code of Ordinance § 102-169.

JUDICIAL DECISIONS

INDEX

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Vehicular Crimes

••• Reckless Driving

•••• General Overview

• Sentencing

•• Alternatives

••• Probation

•••• General Overview

•• Guidelines

••• Adjustments & Enhancements

•••• Criminal History

••••• General Overview

EVIDENCE

• Procedural Considerations

•• Weight & Sufficiency

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Vehicular Crimes

••• Reckless Driving

•••• General Overview. — Determination of the behavior that constituted careless and reckless driving in violation of La. Rev. Stat. Ann. § 14:99 was a discretionary decision by the trial judge; while speed alone was not necessarily determinative, speed under certain circumstances could constitute a violation. State v. Legnon, 464 So. 2d 910, 1985 La. App. LEXIS 8239 (Feb. 12, 1985).

Speed under certain circumstances might constitute careless and reckless driving, but speed alone, should not necessarily be determinative; no doubt circumstances may exist in which one would be careless and reckless to drive within the posted speed limit. State v. Lemoine, 403 So. 2d 1230, 1981 La. LEXIS 10160 (Sept. 8, 1981).

Defendant, who was startled by a plainclothes deputy as defendant slept in his car on the median of a highway, was not shown to have operated his vehicle recklessly when he reacted to the shock by putting his car in gear and attempting to drive away. Baton Rouge v. Copley, 372 So. 2d 1215, 1979 La. LEXIS 6857 (June 25, 1979).

La. Rev. Stat. Ann. § 14:99 defined reckless operation of a vehicle as the operation of any motor vehicle, aircraft, vessel, or other means of conveyance in a criminally negligent or reckless manner; thus, an information charging its violation was defective where it had not named conjunctively all the means used or must specify with particularity the one means used. State v. Dozier, 258 LA. 323, 246 So. 2d 187, 1971 La. LEXIS 4533 (Mar. 29, 1971), overruled in part by State v. Guillory, 404 So. 2d 453, 1981 La. LEXIS 10290, 1981 La. LEXIS 10425 (La. 1981).

• Sentencing

•• Alternatives

••• Probation

•••• General Overview. — There was no abuse of discretion since the juvenile’s admissions of delinquent acts under La. Rev. Stat. Ann. § 14:99 at the revocation hearing before a trial judge could be the basis of revocation of the juvenile’s probation. State v. Hall, 487 So. 2d 462, 1986 La. App. LEXIS 6391 (Mar. 5, 1986).

•• Guidelines

••• Adjustments & Enhancements

•••• Criminal History

••••• General Overview. — Whenever enhanced penalties are provided for a subsequent offense, whether with regard to multiple-offender statutes or to driving-while-intoxicated or other statutes creating a greater degree of criminal liability for a repeat offense, in order to be available for imposition of a greater punishment as a subsequent offender, the prior convictions must precede the commission of the principal offense, that is, the latest prosecution in point of time. State v. Neal, 347 So. 2d 1139, 1977 La. LEXIS 6274 (July 1, 1977).

EVIDENCE

• Procedural Considerations

•• Weight & Sufficiency. — Evidence was insufficient to support defendant’s conviction for reckless driving under La. Rev. Stat. §§ 14:12 and 14:99 where: (1) a police officer thought that the speed limit in the area was 25 miles per hour and that defendant was exceeding that limit; (2) there were neither persons nor vehicles in the street; (3) people were in the area preparing for a festival; and (4) defendant did not almost run anyone over. State v. Lemoine, 403 So. 2d 1230, 1981 La. LEXIS 10160 (Sept. 8, 1981).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — (1) Police chief may not void a traffic citation once issued; (2) Police chief may determine court of jurisdiction when municipal ordinance is violated; (3) Police department may privately contract to provide security within municipality when salaries & expenses are reimbursed. District court is bound to disburse fines collected for violation of a municipal ordinance as provided in R.S. 15:571.11. (Fines collected from violation of R.S. 14:98 in the municipality shall be distributed to that municipality. Fines for non-D.W.I. offenses are paid to the parish criminal court fund.), OPINION No. 84-125, La. Atty. Gen. Op. No. 1984-125; 1984 La. AG LEXIS 431.

A traffic ticket is synonymous with a “summons” as is provided in Code of Criminal Procedure Art. 208, and includes both traffic and “driving” offenses, as described in both Title 32 and Title 14 of the Louisiana Revised Statute. Thus, the clerk of court in Jefferson Parish shall be entitled to demand and receive a two dollar processing fee for every extension of time granted for payment of a fine for a traffic ticket issued for R.S. 14:98, 14:99, and 14:100, OPINION No. 00-290, La. Atty. Gen. Op. No. 2000-290; 2000 La. AG LEXIS 343.

§ 99.1. Hit and run damaging of a potable waterline by operation of a watercraft or vessel.

A. Hit and run damaging of a potable waterline by operation of a watercraft or vessel is the intentional failure of the driver of a watercraft or vessel involved in or causing any accident resulting in damage to a potable waterline to stop such vehicle at the scene of the accident to give his identity.

B. For the purpose of this Section:

(1) “Accident resulting in damage to a potable waterline” means an incident or event resulting in damage to a potable waterline or other device used for transporting potable water across marshlands or inland waterways or barrier islands.

(2) “To give his identity” means that the driver of any vehicle involved in any accident shall give his name, address, and the license number of his vessel or watercraft to the enforcement authorities at the scene or shall report the accident to the police if there are no enforcement authorities at the scene.

(3) “Potable waterline” means a potable waterline that is marked as such every two thousand feet with a sign giving notice of the crime created by this Section and the penalties imposed.

(4) “Inland waterway” shall not include the Mississippi River.

C. Whoever commits the crime of hit and run damaging of a potable waterline by operation of a watercraft or vessel shall be fined not more than five thousand dollars or imprisoned with or without hard labor for not more than five years, or both. (Acts 2006, No. 140, § 1, eff. Aug. 15, 2006.)

§ 100. Hit-and-run driving.

A. Hit and run driving is the intentional failure of the driver of a vehicle involved in or causing any accident, to stop such vehicle at the scene of the accident, to give his identity, and to render reasonable aid.

B. For the purpose of this Section:

(1) “To give his identity”, means that the driver of any vehicle involved in any accident shall give his name, address, and the license number of his vehicle, or shall report the accident to the police.

(2) “Serious bodily injury” means bodily injury which involves unconsciousness, extreme physical pain, or protracted and obvious disfigurement, or protracted loss or impairment of the function of a bodily member, organ, or mental faculty, or a substantial risk of death.

(3) “Vehicle” includes a watercraft.

(4) “Accident” means an incident or event resulting in damage to property or injury to person.

C. (1) (a) Whoever commits the crime of hit-and-run driving where there is no death or serious bodily injury shall be fined not more than five hundred dollars or imprisoned for not more than six months, or both.

(b) Whoever commits the crime of hit-and-run driving where there is no death or serious bodily injury shall be fined not more than five hundred dollars, imprisoned for not less than ten days nor more than six months, or both when: (i) there is evidence that the vehicle operator consumed alcohol or used drugs or a controlled dangerous substance prior to the accident; (ii) the consumption of the alcohol, drugs, or a controlled dangerous substance contributed to the accident; and (iii) the driver failed to stop, give his identity, or render aid with the knowledge that his actions could affect an actual or potential present, past, or future criminal investigation or proceeding.

(2) Whoever commits the crime of hit-and-run driving, when death or serious bodily injury is a direct result of the accident and when the driver knew or should have known that death or serious bodily injury has occurred, shall be fined not more than five thousand dollars or imprisoned with or without hard labor for not more than ten years, or both.

(3) Whoever commits the crime of hit-and-run driving where all of the following conditions are met shall be imprisoned, with or without hard labor, for not less than five years nor more than twenty years:

(a) Death or serious bodily injury is a direct result of the accident.

(b) The driver knew or must have known that the vehicle he was operating was involved in an accident or that his operation of the vehicle was the direct cause of an accident.

(c) The driver had been previously convicted of any of the following:

(i) A violation of R.S. 14:98, or a law or an ordinance of any state or political subdivision prohibiting operation of any vehicle or means of transportation or conveyance while intoxicated, impaired, or while under the influence of alcohol, drugs, or any controlled dangerous substance on two or more occasions within ten years of this offense.

(ii) A violation of R.S. 14:32.1-vehicular homicide.

(iii) A violation of R.S. 14:39.1-vehicular negligent injuring.

(iv) A violation of R.S. 14:39.2-first degree vehicular negligent injuring. (Amended by Acts 1968, No. 647, § 1; Acts 1988, No. 671, § 1; Acts 1997, No. 561, § 1, eff. Aug. 15, 1997; Acts 1999, No. 1103, § 1, eff. Aug. 15, 1999; Acts 2003, No. 159, § 1, eff. Aug. 15, 2003.)

2003 Amendments. — Acts 2003, No. 159, § 1, effective August 15, 2003, added (C)(1)(b).

1999 Amendments. — Acts 1999, No. 1103, § 1, effective August 15, 1999, added (B)(4); added (C)(3).

CROSS REFERENCES

Louisiana Law. — Suspension, revocation, renewal, and cancellation of licenses; judicial review, see La. R.S. 32:414.

Municipal Law. — Accidents and accident reports > hit-and-run driving. Baton Rouge Code of Ordinance § 11:34.

Hit and run driving. New Orleans Code of Ordinance § 154-384.

Hit and run driving. Shreveport Code of Ordinance § 50-139.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Vehicular Crimes

••• General Overview. — Although the criminal prosecution of a person for a hit and run accident under La. Rev. Stat. Ann. § 14:100 required proof that the offending driver withheld his name, address and license number, for civil purposes, the offending driver’s collision with the insured’s vehicle was not hit and run since the offending driver provided his name, and even though the he provided a false address and the name of an insurance carrier that was not his insurer, the insured and her passenger knew the identity of the offending driver. Jones v. Bickham, 633 So. 2d 778, 1994 La. App. LEXIS 521 (Feb. 23, 1994).

Where the defendant had an extensive criminal record, lacked remorse for causing the victim’s death in a hit-and-run incident, and failed to assume any responsibility for the victim’s death, a five-year sentence at hard labor was not excessive. State v. Wallace, 602 So. 2d 296, 1992 La. App. LEXIS 2027 (June 24, 1992).

Defendant’s conviction for hit-and-run driving under La. Rev. Stat. Ann. § 14:100 was proper despite the fact that he reported his collision to a 911 operator from a mile away but did not return to the scene, because the call did not constitute “reporting the accident to police” as statutorily required, as notification required giving one’s identity. State v. Agee, 534 So. 2d 483, 1988 La. App. LEXIS 2452 (Nov. 16, 1988), writ of certiorari denied by 540 So. 2d 326, 1989 La. LEXIS 760 (La. 1989).

State failed to prove beyond a reasonable doubt that a driver intentionally failed to stop and give aid because the driver was unaware that the mirror of his pickup truck had struck a pedestrian and the pedestrian did nothing to indicate that an accident had occurred. State in Interest of Korkosz, 393 So. 2d 332, 1980 La. App. LEXIS 4901 (Dec. 15, 1980).

Offense of hit and run driving under La. Rev. Stat. Ann. § 14:100 does not contain any lesser and included offenses. State in Interest of Korkosz, 393 So. 2d 332, 1980 La. App. LEXIS 4901 (Dec. 15, 1980).

• Sentencing

•• Suspension. — Under La. Rev. Stat. Ann. § 14:100, whoever committed the crime of hit and run driving would be fined not more than $500, or imprisoned for not more than six months, or both; in sentencing defendant, the trial court, after imposing a six month jail term, suspended the entire sentence, then sought to have defendant serve five days as a special condition of probation; the trial court was without authority to make such a special condition of probation. State v. Boudreaux, 484 So. 2d 160, 1986 La. App. LEXIS 6156 (Feb. 13, 1986).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — (1) Police chief may not void a traffic citation once issued; (2) Police chief may determine court of jurisdiction when municipal ordinance is violated; (3) Police department may privately contract to provide security within municipality when salaries & expenses are reimbursed. District court is bound to disburse fines collected for violation of a municipal ordinance as provided in R.S. 15:571.11. (Fines collected from violation of R.S. 14:98 in the municipality shall be distributed to that municipality. Fines for non-D.W.I. offenses are paid to the parish criminal court fund.), OPINION No. 84-125, La. Atty. Gen. Op. No. 1984-125; 1984 La. AG LEXIS 431.

The Crime Victim’s Reparation Board may compensate crimes involving vehicles where (1) the accident is intentional, (2) the accident is caused as a result of intoxication, or (3) the accident results from a hit and run incident. Criminal negligence involves neither specific nor general criminal intent, for this reason, the board may not compensate a victim of negligent homicide involving a vehicle., OPINION 94-213, La. Atty. Gen. Op. No. 1994-213; 1994 La. AG LEXIS 394.

A traffic ticket is synonymous with a “summons” as is provided in Code of Criminal Procedure Art. 208, and includes both traffic and “driving” offenses, as described in both title 32 and title 14 of the Louisiana Revised Statutes. Thus, the clerk of court in Jefferson Parish shall be entitled to demand and receive a two dollar processing fee for every extension of time granted for payment of a fine for a traffic ticket issued for R.S. 14:98, 14:99, and 14:100, OPINION No. 00-290, La. Atty. Gen. Op. No. 2000-290; 2000 La. AG LEXIS 343.

TREATISES AND LAW REVIEWS

Louisiana Treatises. — 1-5 Louisiana Tort Law § 5.07 > Chapter 5 DUTY: GENERAL AND SPECIFIC RISKS > § 5.07 Failure to Act. 1.

Louisiana Law Reviews. — The Willfulness Requirement: A Chameleon in the Legal Arena. 60 La. L. Rev. 563 (Winter, 2000).

Comment: The Louisiana Constitution’s Declaration of Rights: Post-Hardwick Protection for Sexual Privacy? 62 Tul. L. Rev. 767 (March, 1988).

4. OBSTRUCTING PUBLIC PASSAGES.

§ 100.1. Obstructing public passages.

No person shall wilfully obstruct the free, convenient and normal use of any public sidewalk, street, highway, bridge, alley, road, or other passageway, or the entrance, corridor or passage of any public building, structure, water craft or ferry, by impeding, hindering, stifling, retarding or restraining traffic or passage thereon or therein.

Whoever violates the provisions of this Section shall be guilty of a misdemeanor and upon conviction thereof shall be fined not more than five hundred dollars or imprisoned for not more than six months, or both fined and imprisoned.

This Section shall not be applicable to the erection or construction of any barricades or other forms of obstructions as a safety measure in connection with construction, excavation, maintenance, repair, replacement or other work, in or adjacent to any public sidewalk, street, highway, bridge, alley, road, or other passageway, nor to the placing of barricades or other forms of obstruction by governmental authorities, or any officer or agent thereof, in the proper performance of duties. (Added by Acts 1960, No. 80, § 1. Amended by Acts 1976, No. 488, § 1.)

CROSS REFERENCES

Municipal Law. — Obstructing public passage. Shreveport Code of Ordinance § 50-140.

Obstructing public passages. New Orleans Code of Ordinance § 54-401.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• General Overview. — There was no probable cause for police to stop defendant for obstruction of a public passage, a violation of La. Rev. Stat. Ann. § 14:100.1, where there was no evidence about where in the road defendant was walking, no evidence of the size of the road, and no evidence of whether the officers could have continued driving in their lane with defendant in the road. State v. Malveaux, 852 So. 2d 463, 2003 La. App. LEXIS 1756 (June 12, 2003).

• Arrests

•• Probable Cause. — Motion to suppress was improperly denied where there was no probable cause to arrest given that the cited misdemeanor offense of obstructing a sidewalk, a violation of La. Rev. Stat. Ann. § 14:100.1, did not occur in the presence of an officer to justify a lawful warrantless arrest in accordance with La. Code Crim. Proc. Ann. art. 213(1); further, the officer had no reason to believe that defendant committed an offense outside of his presence in accordance with La. Code Crim. Proc. Ann. art. 213(3), nor did he observe anything that amounted to a willful obstruction or any other illegal act. State v. Leban, 777 So. 2d 591, 2000 La. App. LEXIS 3438 (Dec. 20, 2000).

Trial court erred in granting defendant’s motion to suppress evidence seized from his person following his arrest for obstructing a sidewalk, in violation of La. Rev. Stat. Ann. § 14:100.1, because, pursuant to La. Code Crim. Proc. Ann. art. 213, officers had probable cause to believe defendant was committing the misdemeanor. State v. Toney, 687 So. 2d 1048, 1996 La. App. LEXIS 2703 (Nov. 13, 1996).

TRANSPORTATION LAW

• Private Vehicles

•• Traffic Regulation

••• General Overview. — There was no abuse of discretion in the trial court’s denial of defendant’s motion to suppress because despite the relatively minor nature of the offense, stopping his vehicle in the middle of his lane of traffic, thereby blocking the right of way, such traffic violation gave the officer an objectively reasonable basis for stopping defendant’s vehicle for the purpose of issuing a citation or instructing or warning defendant to comply with the law, and since the officer acted lawfully in stopping defendant to engage him in conversation and warn him regarding the traffic violation, the suspicion of additional criminal activity which materialized while the officer conducted the stop appropriately led to admissible evidence of defendant’s intoxication. State v. Barnard, 847 So. 2d 99, 2003 La. App. LEXIS 1407 (May 14, 2003).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Neither R.S. 14:96, 14:97 nor 14:100.1 prevent the City of Morgan City from obstructing city streets for a fair or parade., OPINION No. 85-188, La. Atty. Gen. Op. No. 1985-188; 1985 La. AG LEXIS 529.

Upon revocation of a public thoroughfare, public funds may no longer be used for maintenance and repair., OPINION 95-138, La. Atty. Gen. Op. No. 1995-138; 1995 La. AG LEXIS 105.

Upon revocation of a public thoroughfare, public funds may no longer be used for maintenance and repair., OPINION NUMBER 95-101, La. Atty. Gen. Op. No. 1995-101; 1995 La. AG LEXIS 123.

A parish governing authority may also legally authorize a gate restricting access to public use of a street without first revoking the public street as a reasonable exercise of police power in the interest of public health, safety, morals or general welfare., OPINION No. 95-101A, La. Atty. Gen. Op. No. 1995-101; 1995 La. AG LEXIS 301.

Commissions have no apparent authority to pay for the services of an attorney who filed, for the Commissions, an appeal to the District Court which was beyond the scope or functions of the Commission., Opinion No. 01-119, La. Atty. Gen. Op. No. 2001-119; 2001 La. AG LEXIS 207.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — The Willfulness Requirement: A Chameleon in the Legal Arena. 60 La. L. Rev. 563 (Winter, 2000).

5. PREVENTION OF TERRORISM ON THE HIGHWAYS.

§§ 100.2 to 100.2.3. [Blank.]

§ 100.11. Legislative findings; purpose.

A. The legislature finds that the devastating consequences of the barbaric attacks on September 11, 2001 on the World Trade Center and the Pentagon as well as the pervasive bomb threats and biological terrorism in various parts of the country were committed for the purposes of demoralizing and destabilizing our society and creating a climate of fear. These heinous deeds designed to kill, maim, and strike terror into the hearts of innocent citizens of this country cannot be tolerated, nor can those less violent acts to the infrastructure of our state which are designed to intimidate, confuse, and disrupt everyday commerce and the delivery of goods and services to the populace be permitted.

B. The legislature further finds that it is imperative that state laws be enacted to complement federal efforts to uncover those who seek to use the highways of this state to commit acts of terror and who seek to gain drivers’ licenses or identification cards for the purposes of masking their illegal status in this state. Accordingly, the legislature finds that state law must be strengthened with a comprehensive framework for punishing those who give false information in order to obtain drivers’ licenses or identification cards from the office of motor vehicles of the Department of Public Safety and Corrections, to limit the issuance of such documentation to correspond to the time limits placed by the federal Immigration and Naturalization Service on documentation, and to make operating a motor vehicle in this state when not lawfully present in the United States a crime. (Acts 2002, 1st Ex. Sess., No. 46, § 1.)

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated R.S. 14:100.2 as enacted by Acts 2002, 1st Ex. Sess., No. 46, § 1, as R.S. 14:100.11.

§ 100.12. Definitions.

As used in this Subdivision, the following terms shall have the following meanings:

(1) “Act of terrorism” means the commission of any of the following acts when the offender has the intent to intimidate or coerce the civilian population, influence the policy of a unit of government by intimidation or coercion, or affect the conduct of a unit of government by intimidation or coercion:

(a) Intentional killing of a human being.

(b) Intentional infliction of serious bodily injury upon a human being.

(c) Kidnapping of a human being.

(d) Aggravated arson upon any structure, watercraft, or movable.

(e) Intentional aggravated criminal damage to property.

(2) “Alien student” means any person who is attending an institution of education in the state who is not a citizen of the United States.

(3) “Documentation demonstrating lawful presence in the United States” is a document demonstrating lawful presence in the United States as determined by the Department of Public Safety and Corrections pursuant to R.S. 32:409.1(A)(2)(d)(vi).

(4) “INS” means the United States Immigration and Naturalization Service.

(5) “Nonresident alien” means any person who is not a United States citizen and who is a citizen of any country other than the United States, who is physically present in the United States and who has not acquired INS permanent resident status. (Acts 2002, 1st Ex. Sess., No. 46, § 1.)

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated R.S. 14:100.2.1 as enacted by Acts 2002, 1st Ex. Sess., No. 46, § 1, as R.S. 14:100.12.

CROSS REFERENCES

Louisiana Law. — Criminal use of Internet, virtual, street-map; enhanced penalties, see La. R.S. 14:73.9.

§ 100.13. Operating a vehicle without lawful presence in the United States.

A. No alien student or nonresident alien shall operate a motor vehicle in the state without documentation demonstrating that the person is lawfully present in the United States.

B. Upon arrest of a person for operating a vehicle without lawful presence in the United States, law enforcement officials shall seize the driver’s license and immediately surrender such license to the office of motor vehicles for cancellation and shall immediately notify the INS of the name and location of the person.

C. Whoever commits the crime of driving without lawful presence in the United States shall be fined not more than one thousand dollars, imprisoned for not more than one year, with or without hard labor, or both. (Acts 2002, 1st Ex. Sess., No. 46, § 1.)

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated R.S. 14:100.2.2 as enacted by Acts 2002, 1st Ex. Sess., No. 46, § 1, as R.S. 14:100.13.

CROSS REFERENCES

Louisiana Law. — Information falsified by aliens; cancellation of drivers’ licenses and special identification cards, see La. R.S. 32:414.5.

§ 100.14. Giving false information regarding lawful presence in the United States in order to obtain a driver’s license.

A. No alien student or nonresident alien shall falsify any information required in R.S. 32:409.1 for the purpose of obtaining a driver’s license or a special identification card from the office of motor vehicles.

B. Upon arrest for falsifying information pursuant to this Section, the arresting agency shall immediately notify the INS of the name and location of the person.

C. Whoever commits the crime of falsifying information required for the purpose of obtaining a driver’s license shall be fined not more than five hundred dollars, imprisoned for not less than six months, or both. (Acts 2002, 1st Ex. Sess., No. 46, § 1.)

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated R.S. 14:100.2.3 as enacted by Acts 2002, 1st Ex. Sess., No. 46, § 1, as R.S. 14:100.14.

SUBPART B. OFFENSES AFFECTING THE PUBLIC SENSIBILITY.

§ 101. Desecration of graves.

Desecration of graves is the:

(1) Unauthorized opening of any place of interment, or building wherein the dead body of a human being is located, with the intent to remove or to mutilate the body or any part thereof, or any article interred or intended to be interred with the said body; or

(2) Intentional or criminally negligent damaging in any manner, of any grave, tomb, or mausoleum erected for the dead.

Whoever commits the crime of desecration of graves shall be fined not more than five hundred dollars, or imprisoned for not more than six months, or both. (Amended by Acts 1968, No. 647, § 1, eff. July 20, 1968.)

CROSS REFERENCES

Municipal Law. — Criminal law > desecration of graves. Baton Rouge Code of Ordinance § 13:101.

Desecration of grave or part of cemetery. Shreveport Code of Ordinance § 78-269.

Desecration of graves. New Orleans Code of Ordinance § 54-377.

Desecration of graves. Shreveport Code of Ordinance § 50-97.

Punishment for damaging graves, etc. New Orleans Code of Ordinance § 38-11.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — There is no authority for private interests to close, block, obstruct or limit access to navigable waterways., OPINION NO. 01-0293, La. Atty. Gen. Op. No. 2001-0293; 2001 La. AG LEXIS 413; 2001 La. AG LEXIS 450.

Bayou Yscloskey is a naturally occurring bayou owned by the state., OPINION NO. 01-0463, La. Atty. Gen. Op. No. 2001-0463; 2002 La. AG LEXIS 4.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Obligations. 56 La. L. Rev. 663 (Spring, 1996).

§ 101.1. Purchase or sale of human organs.

A. No person shall intentionally acquire, receive, sell, or otherwise transfer in exchange for anything of value any human organ for use in human transplantation.

B. For purposes of Subsection A:

(1) The term “human organ” means the human kidney, liver, heart, lung, pancreas, bone marrow, cornea, eye, bone, skin, and any other human organ.

(2) The term “anything of value” shall not include the reasonable payments associated with the removal, transportation, implantation, processing, preservation, quality control, and storage of a human organ or the expenses of travel, housing, and lost wages incurred by the donor of a human organ in connection with the donation of the organ.

C. Whoever violates the provisions of this Section shall be fined not more than fifty thousand dollars or imprisoned with or without hard labor not more than five years, or both. (Added by Acts 1986, No. 775, § 1.)

§ 101.2. Unauthorized use of sperm, ovum, or embryo.

A. No person shall knowingly use a sperm, ovum, or embryo, through the use of assisted reproduction technology, for any purpose other than that indicated by the sperm, ovum, or embryo provider’s signature on a written consent form.

B. No person shall knowingly implant a sperm, ovum, or embryo, through the use of assisted reproduction technology, into a recipient who is not the sperm, ovum, or embryo provider, without the signed written consent of the sperm, ovum, or embryo provider and recipient.

C. Knowing violation of the provisions of this Section shall be grounds for immediate revocation of the violator’s professional license.

D. This Section shall not apply to the use by a surviving spouse of the human ova or sperm of the deceased spouse in order to conceive a child, provided that prior to his death the deceased spouse signed a consent form authorizing such a donation. (Acts 1999, No. 1246, § 1.)

§ 102. Definitions; cruelty to animals.

The following words, phrases, and terms as used in R.S. 14:102.1 through R.S. 14:102.4 shall be defined and construed as follows:

(1) “Cruel” means every act or failure to act whereby unjustifiable physical pain or suffering is caused or permitted.

(2) “Abandons” means to completely forsake and desert an animal previously under the custody or possession of a person without making reasonable arrangements for its proper care, sustenance, and shelter.

(3) “Proper food” means providing each animal with daily food of sufficient quality and quantity to prevent unnecessary or unjustifiable suffering by the animal.

(4) “Proper water” means providing each animal with daily water of sufficient quality and quantity to prevent unnecessary or unjustifiable suffering by the animal.

(5) “Proper shelter” means providing each animal with adequate shelter from the elements as required to prevent unnecessary or unjustifiable suffering by the animal.

(6) “Proper veterinary care” means providing each animal with veterinary care sufficient to prevent unnecessary or unjustifiable physical pain or suffering by the animal.

(7) “Livestock” means cattle, sheep, swine, goats, horses, mules, burros, asses, other livestock of all ages, farm-raised cervidae species, and farm-raised ratite species.

(8) “Public livestock exhibition” means any place, establishment, or facility commonly known as a “livestock market”, “livestock auction market”, “sales ring”, “stockyard”, or the like, operated for compensation or profit as a public market for livestock, consisting of pens, or other enclosures, and their appurtenances, in which livestock are received, held, sold, or kept for sale or shipment. “Public livestock exhibition” also means any public exhibition or sale of livestock or a livestock show.

(9) “Tampers” means any of the following:

(a) The injection, use, or administration of any drug or other internal or external administration of any product or material, whether gas, solid, or liquid, to livestock for the purpose of concealing, enhancing, transforming, or changing the true conformation, configuration, condition, natural color, or age of the livestock or making the livestock appear more sound than they actually are.

(b) The use or administration, for cosmetic purposes, of steroids, growth stimulants, or internal artificial filling, including paraffin, silicone injection, or any other substance.

(c) The use or administration of any drug or feed additive affecting the central nervous system of the livestock, unless administered or prescribed by a licensed veterinarian for the treatment of an illness or an injury.

(d) The use or administration of diuretics for cosmetic purposes.

(e) The surgical manipulation or removal of tissue so as to change, transform, or enhance the true conformation, configuration, or natural color of the livestock unless the procedure is considered an accepted livestock management practice. (Amended by Acts 1982, No. 431, § 1; Acts 1997, No. 461, § 2.)

CROSS REFERENCES

Municipal Law. — Cruelty to animals. New Orleans Code of Ordinance § 54-376.

Horses, carriages and equipment > penalties. Shreveport Code of Ordinance § 102-239.

Owning and keeping of wild, exotic animals and reptiles > permits. Baton Rouge Code of Ordinance § 14:303.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The city of Lafayette may enact an ordinance which prohibits cock fighting within the city corporate limits., OPINION NUMBER 91-485, La. Atty. Gen. Op. No. 1991-485; 1992 La. AG LEXIS 30.

Discusses the legal obligation and requirements for a dog pound within a parish., OPINION No. 00-261, La. Atty. Gen. Op. No. 2000-261; 2000 La. AG LEXIS 332.

§ 102.1. Cruelty to animals; simple and aggravated.

A. (1) Any person who intentionally or with criminal negligence commits any of the following shall be guilty of simple cruelty to animals:

(a) Overdrives, overloads, drives when overloaded, or overworks a living animal.

(b) Torments, cruelly beats, or unjustifiably injures any living animal, whether belonging to himself or another.

(c) Having charge, custody, or possession of any animal, either as owner or otherwise, unjustifiably fails to provide it with proper food, proper drink, proper shelter, or proper veterinary care.

(d) Abandons any animal. A person shall not be considered to have abandoned an animal if he delivers to an animal control center an animal which he found running at large.

(e) Impounds or confines or causes to be impounded or confined in a pound or other place, a living animal and fails to supply it during such confinement with proper food, proper drink, and proper shelter.

(f) Carries, or causes to be carried, a living animal in or upon a vehicle or otherwise, in a cruel or inhumane manner.

(g) Unjustifiably administers any poisonous or noxious drug or substance to any domestic animal or unjustifiably exposes any such drug or substance, with intent that the same shall be taken or swallowed by any domestic animal.

(h) Injures any animal belonging to another person.

(i) Mistreats any living animal by any act or omission whereby unnecessary or unjustifiable physical pain, suffering, or death is caused to or permitted upon the animal.

(j) Causes or procures to be done by any person any act enumerated in this Subsection.

(2) (a) Whoever commits the crime of simple cruelty to animals shall be fined not more than one thousand dollars, or imprisoned for not more than six months, or both.

(b) Whoever commits a second or subsequent offense of simple cruelty to animals shall be fined not less than five thousand dollars nor more than twenty-five thousand dollars or imprisoned, with or without hard labor, for not less than one year nor more than ten years, or both. In addition, the court shall issue an order prohibiting the defendant from owning or keeping animals for a period of time deemed appropriate by the court.

(c) In addition to any other penalty imposed, a person who commits the crime of cruelty to animals shall be ordered to perform five eight-hour days of court-approved community service. The community service requirement shall not be suspended.

(d) In addition to any other penalty imposed, the court may order a psychological evaluation or anger management treatment for a first conviction of the crime of simple cruelty to animals. For a second or subsequent offense of the crime of simple cruelty to an animal, the court shall order a psychological evaluation or anger management treatment. Any costs associated with any evaluation or treatment ordered by the court shall be borne by the defendant.

(3) For purposes of this Subsection, if more than one animal is subject to an act of cruel treatment by an offender, each act shall constitute a separate offense.

B. (1) Any person who intentionally or with criminal negligence tortures, maims, or mutilates any living animal, whether belonging to himself or another, shall be guilty of aggravated cruelty to animals.

(2) Any person who tampers with livestock at a public livestock exhibition or at a private sale shall also be guilty of aggravated cruelty to animals.

(3) Any person who causes or procures to be done by any person any act designated in this Subsection shall also be guilty of aggravated cruelty to animals.

(4) Any person who intentionally or with criminal negligence mistreats any living animal whether belonging to himself or another by any act or omission which causes or permits unnecessary or unjustifiable physical pain, suffering, or death to the animal shall also be guilty of aggravated cruelty to animals.

(5) In addition to any other penalty imposed for a violation of this Subsection, the offender shall be ordered to undergo a psychological evaluation and subsequently recommended psychological treatment and shall be banned by court order from owning or keeping animals for a period of time deemed appropriate by the court. Any costs associated with any evaluation or treatment ordered by the court shall be borne by the defendant.

(6) Whoever commits the crime of aggravated cruelty to animals shall be fined not less than five thousand dollars nor more than twenty-five thousand dollars or imprisoned, with or without hard labor, for not less than one year nor more than ten years, or both.

(7) For purposes of this Subsection, where more than one animal is tortured, maimed, mutilated, or maliciously killed1 or where more than one head of livestock is tampered with, each act comprises a separate offense.

C. This Section shall not apply to any of the following:

(1) The lawful hunting or trapping of wildlife as provided by law.

(2) Herding of domestic animals.

(3) Accepted veterinary practices.

(4) Activities carried on for scientific or medical research governed by accepted standards.

(5) Traditional rural Mardi Gras parades, processions, or runs involving chickens.

(6) Nothing in this Section shall prohibit the standard transportation and agricultural processing of agriculture products as defined in R.S. 3:3602(5) and (6).

D. Repealed by Acts 2007, No. 425, § 2, effective August 15, 2008. (Added by Acts 1982, No. 431, § 1; Amended by Acts 1983, 1st Ex. Sess., No. 6, § 1; Acts 1987, No. 336, § 1; Acts 1995, No. 1165, § 1; Acts 1995, No. 1246, § 1, eff. June 29, 1995; Acts 1997, No. 461, § 2, eff. Aug. 15, 1997; Acts 1997, No. 1212, § 1, eff. Aug. 15, 1997; Acts 2006, No. 228, § 1, eff. Aug. 15, 2006; Acts 2007, No. 425, §§ 1, 2, eff. Aug. 15, 2008; Acts 2009, No. 106, § 1, eff. Aug. 15, 2009; Acts 2009, No. 179, § 1, eff. Aug. 15, 2009.)

LSLI 2009 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute merged R.S. 14:102.1, as amended by Acts 2009, No. 106, § 1 with R.S. 14:102.1, as amended by Acts 2009, No. 179, § 1.

2009 Amendments. — The 2009 amendment by No. 106 added (B)(4); and redesignated former (B)(4) and (B)(5) as (B)(5) and (B)(6).

The 2009 amendment by No. 179 deleted “without legal privilege or consent of the owner” from the end of (A)(1)(h); added (A)(2)(b); redesignated former (A)(2)(b) as (A)(2)(c); added (A)(2)(d), (A)(3) and (B)(5); and redesignated former (B)(5) as (B)(6).

2007 Amendments. — Acts 2007, No. 425, § 1, effective August 15, 2008, designated former undesignated paragraphs as (C)(1) through (4) and made related stylistic changes; added (C)(5) and (6), and deleted (D).

2006 Amendments. — Acts 2006, No.228, § 1, effective August 15, 2006, added (D)(3)-(D)(5).

CROSS REFERENCES

Louisiana Law. — Powers, see La. R.S. 3:2093.

Definitions; cruelty to animals, see La. R.S. 14:102.

Search warrant; animal cruelty offenses, see La. R.S. 14:102.3.

Seizure and destruction or disposition of dogs and equipment used in dogfighting, see La. R.S. 14:102.6.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• Cruelty to Animals

•••• General Overview. — Defendant’s conviction for aggravated cruelty to animals in violation of La. Rev. Stat. Ann. § 14:102.1 and sentence were proper, where his sentence was not excessive and was imposed in accordance with La. Rev. Stat. Ann. § 14:102.1(B)(4). State v. Collins, 768 So. 2d 674, 2000 La. App. LEXIS 2187 (Sept. 27, 2000).

Conviction for cruelty to animals, under La. Rev. Stat. Ann. § 14.102.1 was error where the circumstantial evidence, which was contradicted by testimony of a vet and the dog owner, was insufficient to support the conviction under the standards of La. Rev. Stat. Ann. § 15:438. State v. Muneer, 733 So. 2d 26, 1999 La. App. LEXIS 13 (Jan. 13, 1999).

Penalty for cruelty to a living animal, a misdemeanor, was a fine not over $ 1,000 and/or six months imprisonment per La. Rev. Stat. Ann. § 14:102.1 exceeded the maximum penalty for two or more misdemeanors joined in the same indictment, was a $ 500 fine and/or six months’ imprisonment per La. Code Crim. Proc. Ann. art. 493.1. State v. Chiantella, 518 So. 2d 1056, 1987 La. App. LEXIS 11145 (Sept. 25, 1987).

• Verdicts

•• General Overview. — Where sufficient evidence existed to prove that defendant maliciously killed a dog, jury’s verdict of aggravated cruelty to animals in violation of La. Rev. Stat. Ann. § 14:102.1(B)(1) was legally and factually sufficient and should not have been reduced to simple cruelty. State v. Muneer, 733 So. 2d 26, 1999 La. App. LEXIS 553 (Mar. 10, 1999).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 33:1236, OPINION No. 86-707, La. Atty. Gen. Op. No. 1986-707; 1986 La. AG LEXIS 224.

The city of Lafayette may enact an ordinance which prohibits cock fighting within the city corporate limits., OPINION NUMBER 91-485, La. Atty. Gen. Op. No. 1991-485; 1992 La. AG LEXIS 30.

Regions are classified as fowl and therefore are exempt from provision relating to cruelty to animals., OPINION No. 94-308, La. Atty. Gen. Op. No. 1994-308; 1994 La. AG LEXIS 316.

Discusses the legal obligation and requirements for a dog pound within a parish., OPINION No. 00-261, La. Atty. Gen. Op. No. 2000-261; 2000 La. AG LEXIS 332.

TREATISES AND LAW REVIEWS

General Law Reviews. — Article: The Calculus of Animal Valuation: Crafting a Viable Remedy. 82 Neb. L. Rev. 783 (2004).

Article: State Animal Proection Laws — The Next Generation. 11 Animal L. 131 (2005).



Footnote:

1 As appears in enrolled bill.



§ 102.2. Seizure and disposition of animals cruelly treated.

A. When a person is charged with cruelty to animals, said person’s animal may be seized by the arresting officer and held pursuant to this Section.

B. (1) The seizing officer shall notify the owner of the seized animal of the provisions of this Section by posting written notice at the location where the animal was seized or by leaving it with a person of suitable age and discretion residing at that location within twenty-four hours of the seizure.

(2) The seizing officer shall photograph the animal within fifteen days after posting of the notice of seizure and shall cause an affidavit to be prepared in order to document its condition in accordance with R.S. 15:436.2.

(3) The seizing officer shall appoint a licensed veterinarian or other suitable custodian to care for any such animal. The custodian shall retain custody of the animal in accordance with this Section.

(4) The seized animal shall be held by the custodian provided for in Paragraph (3) for a period of fifteen consecutive days, including weekends and holidays, after such notice of seizure is given. Thereafter, if a person who claims an interest in such animal has not posted bond in accordance with Subsection C, the animal may be humanely disposed of by sale, adoption, or euthanasia.

C. (1) A person claiming an interest in any animal seized pursuant to this Section may prevent the disposition of the animal as provided for in Subsection B of this Section by posting a bond with the court within fifteen days after receiving notice of such seizure. Such bond shall prevent the disposition of the animal for a period of thirty days commencing on the date of initial seizure.

(2) (a) The amount of the bond shall be determined by the department, agency, humane society, and the custodian of the animal as authorized by the court and shall be sufficient to secure payment for all reasonable costs incurred during the thirty-day period for the boarding and medical treatment of the animal after examination by a licensed veterinarian.

(b) The court shall order that the bond be given to the custodian of the animal to cover such costs.

(3) Such bond shall not prevent the department, agency, humane society, or other custodian of the animal from disposing of the animal in accordance with Subsection B of this Section at the end of the thirty-day period covered by the bond, unless the person claiming an interest posts an additional bond for such reasonable expenses for an additional thirty-day period. In addition, such bond shall not prevent disposition of the animal for humane purposes at any time, in accordance with Subsection E of this Section.

D. Upon a person’s conviction of cruelty to animals, it shall be proper for the court, in its discretion, to order the forfeiture and final determination of the custody of any animal found to be cruelly treated in accordance with this Section and the forfeiture of the bond posted pursuant to Subsection C as part of the sentence. The court may, in its discretion, order the payment of any reasonable or additional costs incurred in the boarding or veterinary treatment of any seized animal prior to its disposition, whether or not a bond was posted by the defendant. In the event of the acquittal or final discharge without conviction of the accused, the court shall, on demand, direct the delivery of any animal held in custody to the owner thereof and order the return of any bond posted pursuant to Subsection C, less reasonable administrative costs.

E. Nothing in this Section shall prevent the euthanasia of any seized animal, at any time, whether or not any bond was posted, if a licensed veterinarian determines that the animal is not likely to survive and is suffering, as a result of any physical condition. In such instances, the court, in its discretion, may order the return of any bond posted, less reasonable costs, at the time of trial. (Added by Acts 1982, No. 431, § 1; Amended by Acts 1997, No. 1212, § 1, eff. Aug. 15, 1997; Acts 2010, No. 916, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 916 added the (C)(1) and (C)(3) designations; substituted “Subsection B of this Section” for “Subsection B” in (C)(1) and (C)(3); substituted “Such bond shall prevent the disposition of the animal for a period of thirty days” for “in an amount sufficient to secure payment for all reasonable costs incurred in the boarding and treatment for any seized animal for a thirty-day period” in (C)(1); added (C)(2); and deleted the former last sentence of (C)(3), which read: “The amount of the bond shall be determined by the department, agency, humane society or other custodian of the animal as authorized by the court in accordance with the current rate for board and on the condition of the animal after examination by a licensed veterinarian.”

CROSS REFERENCES

Louisiana Law. — Seizure and destruction or disposition of dogs and equipment used in dogfighting, see La. R.S. 14:102.6.

Photographs of animals cruelly treated; affidavit of condition; notice to defendant, see La. R.S. 15:436.2.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• Cruelty to Animals

•••• General Overview. — Defendant’s conviction for aggravated cruelty to animals in violation of La. Rev. Stat. Ann. § 14:102.1 and sentence were proper, where his sentence was not excessive and was imposed in accordance with La. Rev. Stat. Ann. § 14:102.1(B)(4). State v. Collins, 768 So. 2d 674, 2000 La. App. LEXIS 2187 (Sept. 27, 2000).

Conviction for cruelty to animals, under La. Rev. Stat. Ann. § 14.102.1 was error where the circumstantial evidence, which was contradicted by testimony of a vet and the dog owner, was insufficient to support the conviction under the standards of La. Rev. Stat. Ann. § 15:438. State v. Muneer, 733 So. 2d 26, 1999 La. App. LEXIS 13 (Jan. 13, 1999).

Penalty for cruelty to a living animal, a misdemeanor, was a fine not over $ 1,000 and/or six months imprisonment per La. Rev. Stat. Ann. § 14:102.1 exceeded the maximum penalty for two or more misdemeanors joined in the same indictment, was a $ 500 fine and/or six months’ imprisonment per La. Code Crim. Proc. Ann. art. 493.1. State v. Chiantella, 518 So. 2d 1056, 1987 La. App. LEXIS 11145 (Sept. 25, 1987).

• Verdicts

•• General Overview. — Where sufficient evidence existed to prove that defendant maliciously killed a dog, jury’s verdict of aggravated cruelty to animals in violation of La. Rev. Stat. Ann. § 14:102.1(B)(1) was legally and factually sufficient and should not have been reduced to simple cruelty. State v. Muneer, 733 So. 2d 26, 1999 La. App. LEXIS 553 (Mar. 10, 1999).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 33:1236, OPINION No. 86-707, La. Atty. Gen. Op. No. 1986-707; 1986 La. AG LEXIS 224.

The city of Lafayette may enact an ordinance which prohibits cock fighting within the city corporate limits., OPINION NUMBER 91-485, La. Atty. Gen. Op. No. 1991-485; 1992 La. AG LEXIS 30.

Regions are classified as fowl and therefore are exempt from provision relating to cruelty to animals., OPINION No. 94-308, La. Atty. Gen. Op. No. 1994-308; 1994 La. AG LEXIS 316.

Discusses the legal obligation and requirements for a dog pound within a parish., OPINION No. 00-261, La. Atty. Gen. Op. No. 2000-261; 2000 La. AG LEXIS 332.

TREATISES AND LAW REVIEWS

General Law Reviews. — ARTICLE: STATE ANIMAL PROTECTION LAWS — THE NEXT GENERATION. 11 Animal L. 131 (2005).

§ 102.3. Search warrant; animal cruelty offenses.

If the complaint is made, by affidavit, to any magistrate authorized to issue search warrants in criminal cases, that the complainant has reason to believe that an animal has been or is being cruelly treated in violation of R.S. 14:102.1, in any building or place, such magistrate, if satisfied that there is reasonable cause for such belief, shall issue a search warrant to any law enforcement officer authorized by law to make arrests for such offenses, authorizing any such officer to make a search of said building or place, and to arrest any person found violating R.S. 14:102.1. Said warrant may also authorize said officer to seize any animal believed to be cruelly treated and to take custody thereof. This section shall not be construed as a limitation on the power of law enforcement officers to seize animals as evidence at the time of the arrest. (Added by Acts 1982, No. 431, § 1.)

§ 102.4. Confined animals; necessary food and water.

When a living animal is impounded or confined, and continues without necessary food and water for more than twenty-four consecutive hours, any law enforcement officer may, as often as is necessary, enter any place in which the animal is impounded or confined and supply it with necessary food and water so long as it shall remain impounded or confined. (Added by Acts 1982, No. 431, § 1.)

CROSS REFERENCES

Louisiana Law. — Definitions; cruelty to animals, see La. R.S. 14:102.

§ 102.5. Dogfighting; training and possession of dogs for fighting.

A. No person shall intentionally do any of the following:

(1) For amusement or gain, cause any dog to fight with another dog, or cause any dogs to injure each other.

(2) Permit any act in violation of Paragraph (1) to be done on any premises under his charge or control, or aid or abet any such act.

(3) Promote, stage, advertise, or be employed at a dogfighting exhibition.

(4) Sell a ticket of admission or receive money for the admission of any person to any place used, or about to be used, for any activity described in Paragraph (2).

(5) Own, manage, or operate any facility kept or used for the purpose of dogfighting.

(6) Knowingly attend as a spectator at any organized dogfighting event.

(7) (a) Own, possess, keep, or train a dog for purpose of dogfighting.

(b) The following activities shall be admissible as evidence of a violation of this Paragraph:

(i) Possession of any treadmill wheel, hot walker, cat mill, cat walker, jenni, or other paraphernalia, together with evidence that the paraphernalia is being used or intended for use in the unlawful training of a dog to fight with another dog, along with the possession of any such dog.

(ii) Tying, attaching, or fastening any live animal to a machine or power propelled device, for the purpose of causing the animal to be pursued by a dog, together with the possession of a dog.

(iii) Possession or ownership of a dog exhibiting injuries or alterations consistent with dogfighting, including but not limited to torn or missing ears, scars, lacerations, bite wounds, puncture wounds, bruising or other injuries, together with evidence that the dog has been used or is intended for use in dogfighting.

B. “Dogfighting” means an organized event wherein there is a display of combat between two or more dogs in which the fighting, killing, maiming, or injuring of a dog is the significant feature, or main purpose, of the event.

C. Whoever violates any provision of Subsection A of this Section shall be fined not less than one thousand dollars nor more than twenty-five thousand dollars, or be imprisoned with or without hard labor for not less than one year nor more than ten years, or both.

D. Nothing in this Section shall prohibit any of the following activities:

(1) The use of dogs for hunting.

(2) The use of dogs for management of livestock by the owner, his employees or agents, or any other person having lawful custody of livestock.

(3) The training of dogs or the possession or use of equipment in the training of dogs for any purpose not prohibited by law.

(4) The possessing or owning of dogs with ears cropped or otherwise surgically altered for cosmetic purposes.

E. Repealed by Acts 2008, No. 14, § 2, effective August 15, 2008. (Added by Acts 1982, No. 432, § 1; Amended by Acts 1984, No. 661, § 1; Acts 1993, No. 1002, § 1; Acts 2001, No. 547, § 1; Acts 2001, No. 734, § 1, eff. June 25, 2001; Acts 2008, No. 14, §§ 1, 2, eff. Aug. 15, 2008.)

2008 Amendments. — Acts 2008, No. 14, §§ 1 and 2, effective August 15, 2008, deleted “of Paragraphs (1) through (5) and (7)” following “any provision” in (C); deleted former (D); redesignated former (E) as present (D); and deleted (E).

2001 Amendments. — Acts 2001, No. 547, § 1, effective August 15, 2001, rewrote former first sentence of (C), which read: “Whoever violates any provision of Paragraphs (1) through (5) of Subsection A shall, upon first conviction, be fined not more than one thousand dollars or be imprisoned with or without hard labor for not more than one year, or both”; and deleted former second sentence of (C).

Acts 2001, No. 734, § 1, effective June 25, 2001, in the section heading, added “training and possession of dogs for fighting”; added (A)(7); in (C), inserted “and (7)” and “of this Section” in the first sentence; and added (E).

CROSS REFERENCES

Louisiana Law. — Seizure and destruction or disposition of dogs and equipment used in dogfighting, see La. R.S. 14:102.6.

Search warrant for dogfighting offenses, see La. R.S. 14:102.7.

Municipal Law. — Animal fighting, facilities for same, prohibited. New Orleans Code of Ordinance § 18-17.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• Cruelty to Animals

•••• General Overview. — Paying a fee to be a spectator at a dog fight was not proscribed by La. Rev. Stat. Ann. § 14:102.5. State v. Caillet, 518 So. 2d 1062, 1987 La. App. LEXIS 11212 (Oct. 15, 1987).

§ 102.6. Seizure and destruction or disposition of dogs and equipment used in dogfighting.

A. (1) Any law enforcement officer making an arrest under R.S. 14:102.5 may lawfully take possession of all fighting dogs on the premises where the arrest is made or in the immediate possession or control of the person being arrested, whether or not the dogs are actually engaged in a fight at the time, and all paraphernalia, implements, equipment, or other property or things used or employed in violation of that Section.

(2) The legislature finds and declares that fighting dogs used or employed in violation of R.S. 14:102.5 are dangerous, vicious, and a threat to the health and safety of the public. Therefore, fighting dogs seized in accordance with this Section are declared to be contraband and, notwithstanding R.S. 14:102.1, the officer, an animal control officer, or a licensed veterinarian may cause them to be humanely euthanized as soon as possible by a licensed veterinarian or a qualified technician and shall not be civilly or criminally liable for so doing. Fighting dogs not destroyed immediately shall be disposed of in accordance with R.S. 14:102.2.

B. (1) The officer, after taking possession of any dogs other than those destroyed or disposed of pursuant to Subsection A and of the other paraphernalia, implements, equipment, or other property or things, shall file with the district court of the parish within which the alleged violation occurred an affidavit stating therein the name of the person charged, a description of the property so taken and the time and place of the taking thereof, together with the name of the person who claims to own such property, if known, and that the affiant has reason to believe and does believe, stating the ground of such belief, that the property so taken was used or employed in such violation.

(2) The seizing officer shall dispose of any dogs or other animals seized in the manner provided for in R.S. 14:102.2.

(3) He shall thereupon deliver the other property so taken to such court which shall, by order in writing, place such paraphernalia, implements, equipment, or other property in the custody of a suitable custodian, to be kept by such custodian until the conviction or final discharge of the accused, and shall send a copy of such order without delay to the district attorney of the parish. The custodian so named and designated in such order shall immediately thereupon assume the custody of such property and shall retain the same, subject to the order of the court before which the accused shall be required to appear for trial.

C. Any person claiming an interest in a seized animal may post a bond with the court in accordance with the provisions of R.S. 14:102.2(C) in order to prevent the disposition of such animal.

D. Upon conviction of the person so charged, all dogs so seized shall be adjudged by the court to be forfeited and the court shall order a humane disposition of the same in accordance with R.S. 14:102.2. The court may also in its discretion order the forfeiture of the bond posted, as well as payment of any reasonable or additional costs incurred in the boarding or veterinary treatment of any seized dog, as provided in R.S. 14:102.2. In the event of the acquittal or final discharge, without conviction, of the accused, the court shall, on demand, direct the delivery of the animals and other property so held in custody to the owner thereof and order the return of any bond posted pursuant to R.S. 14:102.2(C), less reasonable administrative costs. (Added by Acts 1982, No. 432, § 1; Amended by Acts 1987, No. 590, § 1; Acts 1993, No. 1002, § 1; Acts 1997, No. 1212, § 1, eff. Aug. 15, 1997; Acts 2010, No. 369, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 369 substituted “the officer, an animal control officer, or a licensed veterinarian” for “the officer” in (A)(2).

§ 102.7. Search warrant for dogfighting offenses.

If complaint is made, by affidavit, to any magistrate authorized to issue search warrants in criminal cases, that the complainant has reason to believe that R.S. 14:102.5 has been violated within the past forty-eight hours, is being, or will be violated in any building or place, such magistrate, if satisfied that there is reasonable cause for such belief, shall issue a search warrant authorizing any law enforcement officer competent by law to make arrests for such offenses to make a search of said building or place, and to arrest any person found violating R.S. 14:102.5. This Section shall not be construed as a limitation on the power of law enforcement officers to seize animals or evidence at the time of arrest. (Added by Acts 1982, No. 432, § 1.)

§ 102.8. Injuring or killing of a police animal.

A. Injuring or killing of a police animal is the intentional infliction of great bodily harm, permanent disability, or death upon a police animal.

B. As used in this Section:

(1) “Police animal” means:

(a) Any dog which is owned or the service of which is used by any state or local law enforcement agency for the principal purpose of aiding in the detection of criminal activity, enforcement of laws, or apprehension of offenders.

(b) Any dog which is owned or the service of which is used by any public safety agency and which is trained in accordance with the standards of a national or regional search and rescue association to respond to instructions from its handler in the search for possibly deceased individuals and in the search and rescue of lost or missing individuals and which dog, together with its handler, is prepared to render search and rescue services at the request of a public safety agency.

(c) Any horse which is used by a state or local law enforcement officer in the course of his official duty.

(2) “Public safety agency” means any agency of the state or political subdivision of the state which provides or has authority to provide law enforcement, fire protection, emergency medical services, emergency preparedness services, or any other type of emergency services.

C. It shall be an affirmative defense to a prosecution under this Section when the injuring or killing of a police animal is committed with the reasonable belief by one not involved in or being apprehended for the commission of any offense or by one taken into custody that:

(1) He is in imminent danger of losing his life or receiving great bodily harm and that the injuring or killing is necessary to save himself from that danger.

(2) Another person not involved in or being apprehended for the commission of any offense is in imminent danger of losing his life or receiving great bodily harm and that the injury or killing is necessary to save that person from that danger.

(3) His animal or other property not involved in the commission of any offense or in the apprehension of any person for an offense is in imminent danger of being destroyed or receiving grave injury or damage that may result in its destruction.

D. (1) Whoever commits the crime of injuring or killing of a police animal shall be fined not less than five thousand dollars nor more than ten thousand dollars, or imprisoned with or without hard labor for not less than one year nor more than three years, or both.

(2) Upon a second or subsequent conviction, regardless of whether the second or subsequent offense occurred before or after the first conviction, the offender shall be fined not less than five thousand dollars and not more than ten thousand dollars, or imprisoned with or without hard labor for not less than five years nor more than seven years, or both.

E. In addition to the foregoing penalties, a person convicted under this Section shall be ordered to make full restitution to the public safety agency suffering a financial loss from the injury or killing of a police animal. If a person ordered to make restitution pursuant to this Section is found to be indigent and therefore unable to make restitution in full at the time of conviction, the court shall order a periodic payment plan consistent with the person’s financial ability. (Acts 1984, No. 534, § 1; Acts 1986, No. 997, § 1, eff. July 16, 1986; Acts 1992, No. 921, § 1; Acts 1994, 3rd Ex. Sess., No. 82, § 1; Acts 1995, No. 208, § 1; Acts 1997, No. 130, § 1, eff. Aug. 15, 1997; Acts 2001, No. 213, § 1, eff. Aug. 15, 2001; Acts 2008, No. 158, § 1, eff. Aug. 15, 2008.)

2008 Amendments. — Acts 2008, No. 158, § 1, effective August 15, 2008, in (D)(1) and (2), substituted “five thousand dollars” for “two thousand five hundred dollars,” and substituted “ten thousand dollars” for “three thousand five hundred dollars”; and substituted “Section shall be ordered” for “Section may be ordered.”

2001 Amendments. — Acts 2001, No. 213, § 1, effective August 15, 2001, in (B), substituted “As used in this Section” for “For purposes of this Section, ‘police animal’ means”; inserted (B)(1); redesignated former (B)(1) as (B)(1)(a); in (B)(1)(a), substituted “used by any state” for “employed by any state”; redesignated former (B)(2) as (B)(1)(b); in (B)(1)(b), inserted “which is owned or the service of which is used by any public safety agency and which is,” inserted “for possibly deceased individuals and in the search,” and substituted “request of a public safety agency” for “request of law enforcement”; redesignated former (B)(3) as (B)(1)(c); added (B)(2) and (E).

§ 102.9. Interference with animal research; research laboratory or farm.

A. Interference with animal research is any of the following:

(1) The unauthorized entry of any research laboratory or research farm with the intent of releasing or causing the release of any animal housed or kept within such research facility.

(2) The intentional or criminally negligent damaging of any research laboratory or research farm.

(3) The intentional or criminally negligent unauthorized release of any animal housed or kept within any research laboratory or research farm.

B. Whoever commits the crime of interference with animal research shall, upon conviction, be fined not less than one thousand nor more than five thousand dollars and may be imprisoned, with or without hard labor, for not more than one year. (Acts 1989, No. 784, § 1.)

§ 102.10. Bear wrestling; penalty.

A. Any person who intentionally commits any of the following shall be guilty of bear wrestling:

(1) Promotes, engages in, or is employed by anyone who conducts a bear wrestling match.

(2) Receives money for the admission of another person to a place kept for bear wrestling matches.

(3) Sells, purchases, possesses, or trains a bear for a bear wrestling match.

B. For the purposes of this Section, a “bear wrestling match” means a match or contest between one or more persons and a bear for the purpose of fighting or engaging in a physical altercation.

C. Whoever commits the crime of bear wrestling shall be fined not more than five hundred dollars or imprisoned for not more than six months, or both. (Acts 1992, No. 740, § 1.)

§ 102.11. Illegal contact sports; penalty.

A. Any person who intentionally commits any of the following shall be guilty of illegal contact sports:

(1) Promotes, engages or participates in, judges, or referees a tough-man competition or is employed by anyone who conducts a tough-man competition.

(2) Receives money for the admission of another person to a place which holds or has held tough-man competitions.

B. For the purposes of this Section, a “tough-man contest or competition” means any boxing match, wrestling event, or contest or competition, or combination thereof, between two or more persons, whether professional or amateur, who use their hands, with or without gloves, or their feet, or both, in any manner unauthorized by the State Boxing and Wrestling Commission, and compete for money, financial prize, or any item of pecuniary or nonpecuniary value or compete at an event where a fee is charged whereby either participant may obtain pecuniary gain. “Tough-man contest or competition” shall not include, nor shall the provisions of this Section apply to any contest, competition, or exhibition of any of the recognized martial arts including karate, judo, kung fu, tae kwan do, jujitsu, kickboxing, or any substantially similar tradition.

C. Whoever commits the crime of illegal contact sports shall be fined not more than five hundred dollars or imprisoned, with or without hard labor, for not more than one year, or both. (Acts 1995, No. 1275, § 2.)

CROSS REFERENCES

Louisiana Law. — Tough-man contest; prohibition, see La. R.S. 4:81.1.

§ 102.12. Definitions.

As used in this Section and R.S. 14:102.13 through 102.18, the following definitions shall apply:

(1) “Animal control agency” means the parish or local animal control agency. If the municipality or parish does not have an animal control agency, it means whatever entity performs animal control functions.

(2) “Impounded” means taken into the custody of the animal control agency or provider of animal control services to the municipality or parish where the dangerous or vicious dog is found.

(3) “Secure enclosure” means a fence or structure suitable to prevent the entry of young children, and which is suitable to confine a dangerous dog in conjunction with other measures which may be taken by the owner of the dog. The enclosure shall be designed in order to prevent the animal from escaping.

(4) “Serious bodily injury” means bodily injury which involves unconsciousness, extreme physical pain or protracted and obvious disfigurement, or protracted loss or impairment of the function of a bodily member, organ, or mental faculty, or a substantial risk of death. (Acts 2001, No. 823, § 1; Acts 2003, No. 563, § 1.)

2003 Amendments. — Acts 2003, No. 563, § 1, effective August 15, 2003, substituted “R.S. 14:102.13 through 102.18” for “R.S. 14:102.13 through 102.17” in the introductory paragraph.

§ 102.13. Hearing to determine if dog is dangerous or vicious.

A. The district attorney, the sheriff, an animal control officer, or other designated representative, in the name of and on behalf of the parish and without the payment of any costs, shall be authorized to file a petition in the district court having jurisdiction requesting a hearing for the purpose of determining whether or not a dog should be declared dangerous as defined in R.S. 14:102.14(A) or vicious as defined in R.S. 14:102.15(A).

B. Upon the filing of the petition, the district judge shall immediately issue a rule on the owner of the dog to show cause why the dog should not be declared a dangerous or vicious dog. This rule shall, at the time of its issuance, be fixed for hearing not later than five days, including Sundays, half-holidays and holidays, from the date of its issuance, and shall be heard by preference over all other matters and cases fixed for the same day and shall be heard continuously day after day until submitted for adjudication.

C. Upon the showing made by the parties on the trial of the rule to show cause, the court shall determine whether the dog is a dangerous dog or a vicious dog and may make other orders authorized by this Section.

D. In every case where the dog is established to be a dangerous dog, the court shall enter an order declaring the dog to be a dangerous dog and shall direct the owner of the dog to comply with conditions established for the restraint and confinement of the dog as provided by law.

E. In every case where the dog is established to be a vicious dog, the court shall enter an order declaring the dog to be a vicious dog and shall direct that the vicious dog be humanely euthanized.

F. Any person who fails to restrain and confine a dangerous dog as ordered by the court shall be guilty of contempt and shall be fined not less than one hundred dollars nor more than five hundred dollars.

G. The pleading and practice in all cases under this Section shall be in accordance with the Code of Civil Procedure and the laws and rules of court governing practice before the district courts of this state.

H. The owner of the dog may appeal to the court of competent jurisdiction an order of the district court determining the dog to be dangerous or vicious. Such appeal shall be perfected within five calendar days from the rendition of the order and shall be made returnable to the appropriate appellate court in not more than fifteen calendar days from the rendition of the order. The applicant for the determination may appeal to the court of competent jurisdiction for an order reversing the order of the district court.

I. No dog shall be declared dangerous or vicious if at the hearing authorized by this Section evidence presented is sufficient to establish any of the following:

(1) Any injury or damage is sustained by a person who, at the time the injury or damage was sustained, was committing a crime upon the property of the owner of the dog.

(2) Any injury or damage is sustained by a person who, at the time the injury or damage was sustained, was teasing, tormenting, abusing, or assaulting the dog.

(3) Any injury or damage is sustained by a domestic animal which, at the time the injury or damage was sustained, was teasing, tormenting, abusing, or assaulting the dog.

(4) If the dog was protecting or defending a person within the immediate vicinity of the dog from an unjustified attack or assault.

(5) If the injury or damage to a domestic animal was sustained while the dog was working as a hunting dog, herding dog, or predator control dog on the property of, or under the control of, its owner, and the damage or injury was to a species or type of domestic animal appropriate to the work of the dog.

J. The owner of a dog determined to be a vicious dog may be prohibited by the court from owning, possessing, controlling, or having custody of any dog for a period of up to three years, when it is found, after proceedings conducted pursuant to this Section, that ownership or possession of a dog by that person would create a significant threat to the health, safety, or welfare of the public. (Acts 2001, No. 823, § 1.)

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 14:102.12.

Seizure and destruction or disposition of dangerous or vicious dogs, see La. R.S. 14:102.16.

Seizure and disposition of dogs which cause death or inflict bodily injury, see La. R.S. 14:102.18.

§ 102.14. Unlawful ownership of dangerous dog.

A. For the purposes of this Section “dangerous dog” means:

(1) Any dog which when unprovoked, on two separate occasions within the prior thirty-six-month period, engages in any behavior that requires a defensive action by any person to prevent bodily injury when the person and the dog are off the property of the owner of the dog; or

(2) Any dog which, when unprovoked, bites a person causing an injury; or

(3) Any dog which, when unprovoked, on two separate occasions within the prior thirty-six-month period, has killed, seriously bitten, inflicted injury, or otherwise caused injury to a domestic animal off the property of the owner of the dog.

B. It is unlawful for any person to own a dangerous dog without properly restraining or confining the dog.

C. A dangerous dog, while on the owner’s property, shall, at all times, be kept indoors, or in a secure enclosure. A dangerous dog may be off the owner’s property only if it is restrained by a leash which prevents its escape or access to other persons.

D. The owner of a dog determined by the court to be dangerous shall post signs around the secure enclosure no more than thirty feet apart and at each normal point of ingress and egress. The signs shall bear the words “Beware of Dog”, or “Dangerous Dog” in letters at least three and one-half inches high and shall be so placed as to be readily visible to any person approaching the secure enclosure.

E. If the dog in question dies, or is sold, transferred, or permanently removed from the municipality or parish where the owner resides, the owner of a dangerous dog shall notify the animal control agency of the changed condition and new location of the dog in writing within two days.

F. Whoever violates the provisions of this Section shall be fined not more than three hundred dollars.

G. The provisions of this Section shall not apply to:

(1) Any dog which is owned, or the service of which is employed, by any state or local law enforcement agency for the principal purpose of aiding in the detection of criminal activity, enforcement of laws, or apprehension of offenders.

(2) Any dog trained in accordance with the standards of a national or regional search and rescue association to respond to instructions from its handler in the search and rescue of lost or missing individuals and which dog, together with its handler, is prepared to render search and rescue services at the request of law enforcement. (Acts 2001, No. 823, § 1.)

CROSS REFERENCES

Louisiana Law. — Hearing to determine if dog is dangerous or vicious, see La. R.S. 14:102.13.

Seizure and destruction or disposition of dangerous or vicious dogs, see La. R.S. 14:102.16.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: In the Doghouse or in the Jailhouse?: The Possibility of Criminal Prosecution of the Owners of Vicious Dogs in Louisiana. 49 Loy. L. Rev. 953 (Winter, 2003).

§ 102.15. Unlawful ownership of a vicious dog.

A. For the purposes of this Section “vicious dog” means any dog which, when unprovoked, in an aggressive manner, inflicts serious bodily injury on or kills a human being and was previously determined to be a dangerous dog.

B. It is unlawful for any person to own a vicious dog.

C. Whoever violates the provisions of this Section shall be fined not more than five hundred dollars or imprisoned for not more than six months, or both.

D. The provisions of this Section shall not apply to:

(1) Any dog which is owned, or the service of which is employed, by any state or local law enforcement agency for the principal purpose of aiding in the detection of criminal activity, enforcement of laws, or apprehension of offenders.

(2) Any dog trained in accordance with the standards of a national or regional search and rescue association to respond to instructions from its handler in the search and rescue of lost or missing individuals and which dog, together with its handler, is prepared to render search and rescue services at the request of law enforcement. (Acts 2001, No. 823, § 1.)

CROSS REFERENCES

Louisiana Law. — Hearing to determine if dog is dangerous or vicious, see La. R.S. 14:102.13.

Seizure and destruction or disposition of dangerous or vicious dogs, see La. R.S. 14:102.16.

§ 102.16. Seizure and destruction or disposition of dangerous or vicious dogs.

A. (1) Any law enforcement officer making an arrest under R.S. 14:102.14 or R.S. 14:102.15 may lawfully take possession of all dogs on the premises where the arrest is made or in the immediate possession or control of the person being arrested.

(2) The legislature finds and declares that dangerous or vicious dogs are a threat to the health and safety of the public. Dogs seized in accordance with this Section are declared to be contraband, and the officer may cause them to be impounded pending the hearing held pursuant to R.S. 14:102.13.

B. A dog determined to be a vicious dog by the court shall be humanely euthanized by the animal control agency, a licensed veterinarian, or a qualified technician.

C. A dog determined by the court to be a dangerous dog may be humanely euthanized if it is determined that the dog poses an immediate threat to public health and safety.

D. The owner of the dog shall be liable to the municipality or parish where the dog is impounded for the costs and expenses of keeping the dog if the dog is later adjudicated dangerous or vicious. (Acts 2001, No. 823, § 1.)

§ 102.17. Registration of dangerous dogs; fees.

A. All dangerous dogs shall be properly licensed and vaccinated. The licensing authority shall include the dangerous designation in the registration records of the dog, either after the owner of the dog has agreed to the designation or the court has determined the designation applies to the dog.

B. The municipality or parish may charge a dangerous dog fee in addition to the regular licensing fee to provide for the increased costs of maintaining the records of the dog. (Acts 2001, No. 823, § 1.)

§ 102.18. Seizure and disposition of dogs which cause death or inflict bodily injury.

A. Any law enforcement officer or animal control officer may seize any dog which when unprovoked, in an aggressive manner, causes the death of or inflicts bodily injury on a human being. Any dog seized pursuant to the provisions of this Section may be impounded pending the outcome of the hearing held in accordance with this Section.

B. The district attorney, the sheriff, an animal control officer, or other designated representative, in the name of and on behalf of the parish, and without the payment of any costs, shall be authorized to file a petition in the district court having jurisdiction requesting a hearing for the purpose of determining whether or not a dog which, when unprovoked, in an aggressive manner, causes the death of or inflicts bodily injury on a human being, shall be euthanized.

C. The hearing shall be conducted in accordance with the procedure provided in R.S. 14:102.13.

D. A dog determined by the court to have, when unprovoked, in an aggressive manner, caused the death of or inflicted bodily injury on a human being may be humanely euthanized by the animal control agency, a licensed veterinarian, or a qualified technician.

E. The owner of the dog shall be liable to the municipality or parish where the dog is impounded for the costs and expenses of keeping the dog if the dog is later adjudicated to have, when unprovoked, in an aggressive manner, caused the death or inflicted bodily injury on a human being. (Acts 2003, No. 563, § 1.)

§ 102.19. Hog and canine fighting prohibited; penalties.

A. It shall be unlawful for any person to organize or conduct any commercial or private event, wherein there is a display of combat or fighting among one or more domestic or feral canines and feral or domestic hogs and in which it is intended or reasonably foreseeable that the canines or hogs would be injured, maimed, mutilated, or killed.

B. It shall be unlawful for any person to intentionally do any of the following for the purpose of organizing, conducting, or financially or materially supporting any event as provided in Subsection A of this Section:

(1) Finance, commercially advertise, sell admission tickets, or employ persons.

(2) Own, manage, or operate any facility or property.

(3) Supply, breed, train, or keep canines or hogs.

(4) Knowingly purchase tickets of admission.

C. The provisions of this Section shall not apply to any competitive event in which canines, which are trained for hunting or herding activities, are released in an open area or an enclosed area to locate and corner hogs, and in which competitive points are deducted if a hog is caught and held, unless by such actions it is reasonably foreseeable that the canines or hogs would be injured, maimed, mutilated, or killed.

D. The provisions of this Section shall not apply to the lawful hunting of hogs with canines or the use of canines for the management, farming, or herding of hogs which are livestock or the private training of canines for the purposes enumerated in this Subsection provided that such training is conducted in the field and is not in violation of the provisions of Subsection A of this Section.

E. The provisions of this Section shall not apply to “Uncle Earl’s Hog Dog Trials,” as defined in R.S. 49:170.10.

F. Whoever violates the provisions of this Section shall be fined not more than one thousand dollars, or imprisoned for not more than six months, or both.

G. For the purposes of this Section:

(1) “Hog” shall include a pig, swine, or boar.

(2) “Person” means an individual, corporation, partnership, trust, firm, association or other legal entity. (Acts 2004, No. 111, § 1, eff. Aug. 15, 2004.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — An individual may hunt hogs with dogs for harvesting/killing under the exception outlined in subsection (d) of R.S. 14:102.19, but may not competitively run dogs in an event if it is reasonably foreseeable that the dogs, or hogs, would be injured, maimed, or killed. Opinion No. 05-0069. 2005 La. AG LEXIS 203.

§ 102.20. Sport killing of zoo or circus animals prohibited.

A. No person shall kill for sport an animal that is presently or was formerly a part of a zoo or circus.

B. No zoo or circus shall provide, sell, or donate any animal for use in any business or activity wherein the animal may be intentionally killed for sport.

C. No person shall knowingly transfer or conspire to transfer any animal from a zoo or circus to any business, person, or activity wherein the animal may be intentionally killed for sport.

D. No business or person wherein an animal may be intentionally killed for sport shall purchase, accept as a donation, or receive any animal that was formerly a part of a zoo or circus.

E. Whoever violates the provisions of this Section or rules and regulations promulgated pursuant thereto shall be fined not more than five hundred dollars or imprisoned for not more than six months, or both. (Acts 2004, No. 891, § 1, eff. Aug. 15, 2004.)

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated R.S. 14:102.19, as enacted by Acts 2004, No. 891, § 1, to R.S. 14:102.20.

§ 102.21. Unauthorized use of the identity of a deceased soldier.

A. It shall be unlawful for any person to use for the purpose of advertising for the sale of any goods, wares, or merchandise, or for the solicitation of patronage by any business the name, portrait, or picture of any deceased soldier, without having obtained prior consent to such use by the soldier, or by the closest living relative, by blood or marriage, of the deceased.

B. Whoever violates the provisions of this Section shall be fined not more than one thousand dollars, imprisoned for not more than one year, or both.

C. For purposes of this Section, “soldier” means any active duty member or former member of the armed forces of the United States including any member who was killed in the line of duty. (Acts 2006, No. 239, § 1, eff. Aug. 15, 2006.)

§ 102.22. Harboring or concealing an animal which has bitten or inflicted serious bodily injury on a human.

A. Harboring or concealing an animal which has bitten or inflicted serious bodily injury on a human is committed when a person knows or has reason to know that an animal has bitten or inflicted serious bodily injury on a human and the person intentionally harbors or conceals the animal from any law enforcement or animal control agency investigator or agent.

B. For the purposes of this Section:

(1) “Animal control agency” means the parish or local animal control agency. If the municipality or parish does not have an animal control agency, it means the entity designated to perform animal control functions.

(2) “Serious bodily injury” means bodily injury which involves unconsciousness, extreme physical pain or protracted and obvious disfigurement, or protracted loss or impairment of the function of a bodily member, organ, or mental faculty, or a substantial risk of death.

C. Whoever commits the crime of harboring or concealing an animal which has bitten or inflicted serious bodily injury on a human shall be fined not more than one thousand dollars or imprisoned with or without hard labor, for not more than two years, or both.

D. (1) Any health care provider, as provided in R.S. 40:1299.41, who examines or treats any person who has been bitten by an animal or upon whom an animal has inflicted serious bodily injury shall report such bite or injury to the law enforcement or animal control agency for the location where the bite or injury occurred. Such report shall be made immediately, if possible, and in any event shall be made within twenty-four hours.

(2) The report shall include as much of the following information as is available:

(a) The patient’s name, date of birth, sex, and current home and work addresses.

(b) The nature of the bite or injury that is the subject of the report.

(c) Any information about the location of the biting animal and the name and address of any known owner.

(d) The name and address of the health care provider. (Acts 2006, No. 788, § 1, eff. Aug. 15, 2006.)

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated R.S. 14:102.21, as enacted by Acts 2006, No. 788, § 1, as R.S. 14:102.22.

§ 102.23. Cockfighting.

A. It shall be unlawful for any person to:

(1) Organize or conduct any commercial or private cockfight wherein there is a display of combat or fighting among one or more domestic or feral chickens and in which it is intended or reasonably foreseeable that the chickens would be injured, maimed, mutilated, or killed; or

(2) Possess, train, purchase, or sell any chicken with the intent that the chicken shall be engaged in an unlawful commercial or private cockfight as prohibited in Paragraph (1) of this Subsection.

B. As used in this Section, the following words and phrases have the following meanings ascribed to them:

(1) “Chicken” means any bird which is of the species Gallus gallus, whether domestic or feral.

(2) “Cockfight” means a contest wherein chickens are set against one another with the intention that they engage in combat.

C. (1) Whoever violates the provisions of this Section, on conviction of a first offense, shall be fined not more than one thousand dollars, or imprisoned for not more than six months, or both.

(2) On a conviction of a second offense, the offender shall be fined not less than seven hundred fifty dollars, nor more than two thousand dollars, or imprisoned, with or without hard labor, for not less than six months nor more than one year, or both. In addition to any other penalty imposed, on a conviction of a second offense, the offender shall be ordered to perform fifteen eight-hour days of court-approved community service. The community service requirement shall not be suspended.

(3) On a conviction of a third offense, the offender shall be fined not less than one thousand dollars, nor more than two thousand dollars, and shall be imprisoned, with or without hard labor, for not less than one year nor more than three years. At least six months of the sentence imposed shall be served without benefit of parole, probation, or suspension of sentence. (Acts 2007, No. 425, § 1, eff. Aug. 15, 2008.)

LSLI 2007 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute deleted the second sentence in (C)(3), which read: “At three years,” as enacted by Acts 2007, No. 425, § 1.

§ 102.24. Participation in cockfighting.

A. It shall be unlawful for any person to attend a cockfight, or to bet on a cockfight, or to pay admission at any location to view or bet on a cockfight.

B. As used in this Section, the following words and phrases have the following meaning ascribed to them:

(1) “Chicken” means any bird which is of the species Gallus gallus, whether domestic or feral.

(2) “Cockfight” means a contest wherein chickens are set against one another with the intention that they engage in combat.

C. Whoever violates the provisions of this Section shall be fined not more than five hundred dollars, or imprisoned for not more than six months, or both. (Acts 2010, No. 114, § 1, eff. Aug. 15, 2010.)

§ 102.25. Unlawfully supplying any product for the purpose of falsifying a screening test.

A. Unlawfully supplying any product for the purpose of falsifying or altering a drug, urine, or alcohol screening test is committed when a person intentionally:

(1) Sells, trades, furnishes, supplies, gives, distributes, or markets human or synthetic urine in this state or transports human or synthetic urine into this state with the intent of using the urine to falsify or alter results in a urine, drug, or alcohol screening test.

(2) Advertises for sale any product designed to falsify or alter a urine, drug, or alcohol screening test.

(3) Adulterates a urine or other bodily fluid sample with the intent to falsify or alter results in a urine, drug, or alcohol screening test.

(4) Possesses adulterants which are intended to be used to adulterate a urine or other bodily fluid sample for the purpose of falsifying or altering results in a urine, drug, or alcohol screening test.

(5) Sells, trades, furnishes, supplies, gives, distributes, or markets an adulterant with the intent by the seller or marketer that the product be used to adulterate a urine or other bodily fluid sample for the purpose of falsifying or altering results in a urine, drug, or alcohol screening test.

B. The intent to falsify or alter results in a urine, drug, or alcohol screening test shall be presumed if either of the following occur:

(1) A heating element or any other device used to thwart a drug screening test accompanies the sale, trading, furnishing, supplying, giving, distribution, or marketing of urine or adulterants.

(2) Instructions that provide a method for thwarting a drug screening test accompany the sale, giving, distribution, or marketing of urine or adulterants.

C. As used in this Section, “adulterant” means a substance that is not expected to be in human urine or a substance expected to be present in human urine but that is at a concentration so high that it is not consistent with human urine, including, but not limited to:

(1) Bleach.

(2) Chromium.

(3) Creatinine.

(4) Detergent.

(5) Glutaraldehyde.

(6) Hydrochloric acid.

(7) Hydroiodic acid.

(8) Iodine.

(9) Nitrite.

(10) Peroxidase.

(11) Potassium dichromate.

(12) Potassium nitrite.

(13) Pyridinium chlorochromate.

(14) Sodium nitrite.

D. Whoever commits the crime of unlawfully supplying any product for the purpose of falsifying or altering a drug, urine, or alcohol screening test shall be fined not more than five hundred dollars, or imprisoned for not more than six months, or both. (Acts 2010, No. 361, § 1, eff. Aug. 15, 2010.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated La. R.S. 14:102.24, as enacted by Acts 2010, No. 361, § 1, as La. R.S. 14:102.25.

§ 102.26. Unlawful restraint of a dog; definitions; penalties.

A. As used in this Section:

(1) “Collar” means any collar constructed of nylon, leather, or similar material, specifically designed to be used for a dog.

(2) “Owner” means a person who owns or has custody or control of a dog.

(3) “Properly fitted” means, with respect to a collar, a collar that measures the circumference of a dog’s neck plus at least one inch.

(4) “Restraint” means a chain, rope, tether, leash, cable, or other device that attaches a dog to a stationary object or trolley system.

B. It shall be unlawful to tie, tether, or restrain any animal in a manner that is inhumane, cruel, or detrimental to its welfare.

C. The provisions of this Section shall not apply to any of the following:

(1) Accepted veterinary practices.

(2) Activities carried on for scientific or medical research governed by accepted standards.

(3) A dog restrained to a running line, pulley, or trolley system and is not restrained to the running line, pulley, or trolley system by means of a pinch-type, prong-type, choke-type, or improperly fitted collar.

(4) A dog restrained in compliance with the requirements of a camping or recreational area as defined by a federal, state, or local authority or jurisdiction.

(5) A dog restrained while the owner is engaged in, or actively training for, an activity that is conducted pursuant to a valid license issued by this state if the activity for which the license is issued is associated with the use or presence of a dog.

(6) A dog restrained while the owner is engaged in conduct directly related to the business of shepherding or herding cattle or livestock.

(7) A dog restrained while the owner is engaged in conduct directly related to the business of cultivating agricultural products if the restraint is reasonably necessary for the safety of the dog.

(8) A dog being restrained and walked with a hand-held leash regardless of the type of collar being used.

D. Whoever violates the provisions of this Section shall be fined not more than three hundred dollars. (Acts 2010, No. 977, § 1, eff. Aug. 15, 2010.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated La. R.S. 14:102.24, as enacted by Acts 2010, No. 977, § 1, as La. R.S. 14:102.26.

§ 102.27. Unlawful sale of a live dog or cat at certain locations.

A. It shall be unlawful for any person to offer for sale or sell any dog or cat on any highway, right-of-way, flea market, public park, public playground, public swimming pool, any other public recreational area, or adjacent property to such locations regardless of whether or not access to those locations is authorized, or on any commercial or retail parking lot unless permission is granted by the owner of the parking lot.

B. The provisions of this Section shall not apply to:

(1) Bona fide humane societies, animal welfare groups, animal control agencies, or nonprofit organizations sponsoring animal adoption events.

(2) The offering of dogs or cats for sale at a private residence.

(3) The offering of dogs or cats for sale by a paid entrant to a competitive cat show or dog show, provided that the sale occurs on the premises and within the confines of the show.

(4) Any retail pet store or licensed breeder.

(5) Any raffle or drawing for a dog or cat which is a fundraising event for a waterfowl, wetland, or natural resources conservation organization.

C. (1) Whoever violates the provisions of this Section shall be fined not more than two hundred fifty dollars for a first offense.

(2) Whoever violates the provisions of this Section for a second or subsequent offense shall be fined not more than one thousand dollars per violation.

D. For the purposes of this Section:

(1) “Highway” means the entire width between the boundary lines of every way or place of whatever nature publicly maintained and open to the use of the public for the purpose of vehicular travel, including bridges, causeways, tunnels, and ferries; synonymous with the word “street”.

(2) “Right-of-way” means the privilege of the immediate use of the highway. (Acts 2012, No. 700, § 1, eff. Aug. 1, 2012.)


SUBPART C. OFFENSES AFFECTING THE GENERAL PEACE AND ORDER.

§ 103. Disturbing the peace.

A. Disturbing the peace is the doing of any of the following in such manner as would foreseeably disturb or alarm the public:

(1) Engaging in a fistic encounter; or

(2) Addressing any offensive, derisive, or annoying words to any other person who is lawfully in any street, or other public place; or call him by any offensive or derisive name, or make any noise or exclamation in his presence and hearing with the intent to deride, offend, or annoy him, or to prevent him from pursuing his lawful business, occupation, or duty; or

(3) Appearing in an intoxicated condition; or

(4) Engaging in any act in a violent and tumultuous manner by any three or more persons; or

(5) Holding of an unlawful assembly; or

(6) Interruption of any lawful assembly of people; or

(7) Intentionally engaging in any act or any utterance, gesture, or display designed to disrupt a funeral, funeral home viewing, funeral procession, wake, memorial service, or burial of a deceased person.

(8) Intentionally blocking, impeding, inhibiting, or in any other manner obstructing or interfering with access into or from any building or parking lot of a building in which a funeral, wake, memorial service, or burial is being conducted, or any burial plot or the parking lot of the cemetery in which a funeral, wake, memorial service, or burial is being conducted.

B. (1) Whoever commits the crime of disturbing the peace shall be fined not more than one hundred dollars or imprisoned for not more than ninety days, or both.

(2) Whoever commits the crime of disturbing the peace as provided for in Paragraphs (A)(7) and (8) of this Section shall be fined not more than one hundred dollars or imprisoned for not more than six months, or both. (Amended by Acts 1960, No. 70, § 1; Acts 1963, No. 93, § 1; Acts 1968, No. 647, § 1; Acts 1979, No. 222, § 1; Acts 2006, No. 805, § 1, eff. Aug. 15, 2006.)

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute made stylistic changes in (A)(7) and (8), as amended by Acts 2006, No. 805, § 1.

2006 Amendments. — Acts 2006, No. 805, § 1, effective August 15, 2006, added (A)(7), (A)(8) and (B)(2).

CROSS REFERENCES

Municipal Law. — Criminal law > disturbing the peace. Baton Rouge Code of Ordinance § 13:103.

Disturbing the peace. New Orleans Code of Ordinance § 54-403.

Disturbing the peace. Shreveport Code of Ordinance § 50-151.

Nuisances > noise. Baton Rouge Code of Ordinance title 12, ch. 2.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Freedoms

••• Freedom of Speech

•••• Scope of Freedom. — La. Rev. Stat. Ann. § 14:103(A)(6) did not prohibit constitutionally protected conduct; citizens did not have a right to disrupt a lawful meeting and demand a discussion of an issue not on its scheduled agenda; defendants were thus properly convicted of disturbing the peace when they refused to yield the floor at a parish commission council meeting after the council refused their request to discuss an item not on the agenda, especially where defendants’ item was designated the first order of business at the council’s next scheduled meeting the following week. State v. Encalade, 505 So. 2d 87, 1987 La. App. LEXIS 9416 (Mar. 16, 1987), writ of certiorari denied by 508 So. 2d 63, 1987 La. LEXIS 9445 (La. 1987), appeal dismissed by 484 U.S. 918, 108 S. Ct. 277, 98 L. Ed. 2d 238, 1987 U.S. LEXIS 4414, 56 U.S.L.W. 3319 (1987).

••• Judicial & Legislative Restraints

•••• Overbreadth & Vagueness. — The phrase “fistic encounter,” in La. Rev. Stat. Ann. § 14:103A(1), was not vague or overbroad, did not leave to the district court unlimited authority to define the offense, and did not violate the Due Process Clause of U.S. Const. amend. XIV, or La. Const. art. I, §§ 2, 10. State v. Heck, 307 So. 2d 332, 1975 La. LEXIS 3816 (Jan. 20, 1975).

La. Rev. Stat. Ann. § 14:103(A)(2) which punished only spoken words was unconstitutional because it was susceptible of application to speech which was protected by the First and Fourteenth Amendment of the United States Constitution. State v. Adams, 263 LA. 286, 268 So. 2d 228, 1972 La. LEXIS 5410 (Oct. 26, 1972).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• Disruptive Conduct

•••• General Overview. — Because defendant was arraigned on both cases at the same time, each minute entry contained the numbers of the two cases, the cases were tried together, a single verdict was rendered, and defendant was sentenced on both cases at the same time, the charges should be considered consolidated; thus, because the aggregate punishment for disturbing the peace and resisting an officer exceeded six months, defendant had a right to be tried by a jury. State v. Armant, 839 So. 2d 271, 2003 La. App. LEXIS 81 (Jan. 28, 2003).

When defendant jerked his arm away from police attempting to escort him out of the house, police did not have probable cause to arrest defendant for disturbing the peace. State v. Ceaser, 828 So. 2d 680, 2002 La. App. LEXIS 2977 (Oct. 2, 2002), reversed by La. 02-3021, 859 So. 2d 639, 2003 La. LEXIS 2862 (La. Oct. 21, 2003).

Officers had probable cause to arrest citizen for disturbing the peace where the citizen used profanity within four to five feet of the area under investigation, ignored the officers’ instructions to return to the house, and distracted the officer from his official duties; language combined with the intent to deride, offend, or annoy, or to prevent the pursuit of an officer’s lawful business, occupation, or duty, was sufficient for an arrest for disturbing the peace. Merritt v. City of Oakdale, 817 So. 2d 487, 2002 La. App. LEXIS 1450 (May 15, 2002).

Probable cause existed to arrest defendant for disturbing the peace in violation of La. Rev. Stat. Ann. § 14:103(A) where defendant and co-defendant had instigated a disturbance in which both defendants yelled and cursed in a public place and refused to move defendant’s vehicle that blocked a bank’s drive-up lane and the probable cause affidavit executed by the police officer was based on a statement taken from the complaining bank manager at the scene of the disturbance; consequently, evidence of a pill bottle containing heroin that defendant threw into defendant’s vehicle was found incidental to the arrest and seizure of the pill bottle was valid. State v. Quest, 772 So. 2d 772, 2000 La. App. LEXIS 2534 (Oct. 18, 2000), writ denied by La. 2000-3137, 800 So. 2d 866, 2001 La. LEXIS 3682 (La. Nov. 2, 2001).

Defendant’s offensive, derisive, and annoying refusal to allow a police officer to ask a question or complete a comment prevented the officer from pursuing his lawful business, occupation, or duty under La. Rev. Stat. Ann. art. 103(A)(2). McDaniel v. Green, 755 So. 2d 942, 1999 La. App. LEXIS 3703 (Dec. 22, 1999), writ denied by La. 2000-0200, 758 So. 2d 151, 2000 La. LEXIS 901 (La. Mar. 24, 2000).

Defendant’s arrest was not illegal even though police erroneously charged him with public drunkenness, a crime not included in the city code, rather than the crime of disturbing the peace under La. Rev. Stat. Ann. § 14:103(A)(3), because defendant’s conduct satisfied the statute; under La. Code Crim. Proc. Ann. art. 211, police were not required to issue defendant a summons or take him to his nearby home rather than incarcerate him due to his extremely intoxicated condition. State v. Droulia, 692 So. 2d 1330, 1997 La. App. LEXIS 841 (Apr. 2, 1997), writ of certiorari denied by La. 97-1163, 701 So. 2d 1332, 1997 La. LEXIS 3264 (La. Oct. 17, 1997).

A city ordinance prohibiting disturbance of the peace that imposed greater penalties than those imposed by La. Rev. Stat. Ann. § 14:103(A) was valid because it did not exceed the limit set by the city’s home rule charter. City of Baton Rouge v. Williams, 661 So. 2d 445, 1995 La. LEXIS 2546 (Oct. 16, 1995).

Defendant’s beating the back of a police car that contained a police dog, and his smelling of alcohol did not rise to the level of public drunkenness and boisterousness alarming to the public under La. Rev. Stat. Ann. § 14:103(A)(3) during a Mardi Gras carnival celebration. State v. Champagne, 520 So. 2d 447, 1988 La. App. LEXIS 188 (Feb. 8, 1988), writ of certiorari denied by 530 So. 2d 563, 1988 La. LEXIS 1699 (La. 1988).

A bar owner’s conviction for disturbing the peace in such a manner as would foreseeably disturb and alarm the public, by playing loud music in violation of La. Rev. Stat. Ann. § 14:103, was reversed because the evidence was insufficient to prove specific criminal intent on the part of the bar owner. State v. De Shazo, 504 So. 2d 963, 1987 La. App. LEXIS 8912 (Mar. 4, 1987).

Jumping up and down in a bar and offensively intruding upon another customer might be reasons to eject a patron from the bar, but the conduct did not come within the definition of disturbing the peace as set out in La. Rev. Stat. Ann. § 14:103. Fontenot v. Fontenot, 499 So. 2d 958, 1986 La. App. LEXIS 7848 (Oct. 8, 1986).

Denial of defendant’s motion to suppress seized drugs was reversed where defendant’s arrest for disturbing the peace pursuant to La. Rev. Stat. Ann. § 14:103(A)(2) was actually an arrest for “shirtlessness;” because no ordinance banned “shirtlessness,” the arrest was illegal and, therefore, the drugs were not seized during a search incident to a lawful arrest. State v. Fontenot, 410 So. 2d 1112, 1982 La. LEXIS 10291 (Mar. 1, 1982).

Plaintiff’s action against police officers was properly dismissed where the evidence demonstrated that he was lawfully arrested under La. Code Crim. Proc. Ann. art. 213 for disturbing the peace, in violation of La. Rev. Stat. Ann. § 14:103. Castriotta v. Cronvich, 277 So. 2d 744, 1973 La. App. LEXIS 5838 (Apr. 25, 1973).

“Disturbing the peace” statute, La. Rev. Stat. Ann. § 14:103, on its face was susceptible of application to expression protected by former La. Const. 1921 art. I, § 3 (now La. Const. art. I, § 7), and the First Amendment of the U.S. Constitution; because the statute was not limited in application to expression which was not constitutionally protected, it had to fall as being overly broad and in contravention of the Louisiana and United States Constitutions. State v. Ganch, 263 LA. 251, 268 So. 2d 214, 1972 La. LEXIS 5414 (Oct. 26, 1972).

••• Resisting Arrest

•••• General Overview. — Because defendant was arraigned on both cases at the same time, each minute entry contained the numbers of the two cases, the cases were tried together, a single verdict was rendered, and defendant was sentenced on both cases at the same time, the charges should be considered consolidated; thus, because the aggregate punishment for disturbing the peace and resisting an officer exceeded six months, defendant had a right to be tried by a jury. State v. Armant, 839 So. 2d 271, 2003 La. App. LEXIS 81 (Jan. 28, 2003).

• Arrests

•• Probable Cause. — When defendant jerked his arm away from police attempting to escort him out of the house, police did not have probable cause to arrest defendant for disturbing the peace. State v. Ceaser, 828 So. 2d 680, 2002 La. App. LEXIS 2977 (Oct. 2, 2002), reversed by La. 02-3021, 859 So. 2d 639, 2003 La. LEXIS 2862 (La. Oct. 21, 2003).

Probable cause existed to arrest defendant for disturbing the peace in violation of La. Rev. Stat. Ann. § 14:103(A) where defendant and co-defendant had instigated a disturbance in which both defendants yelled and cursed in a public place and refused to move defendant’s vehicle that blocked a bank’s drive-up lane and the probable cause affidavit executed by the police officer was based on a statement taken from the complaining bank manager at the scene of the disturbance; consequently, evidence of a pill bottle containing heroin that defendant threw into defendant’s vehicle was found incidental to the arrest and seizure of the pill bottle was valid. State v. Quest, 772 So. 2d 772, 2000 La. App. LEXIS 2534 (Oct. 18, 2000), writ denied by La. 2000-3137, 800 So. 2d 866, 2001 La. LEXIS 3682 (La. Nov. 2, 2001).

Where a police officer, who was not in the process of arresting anyone, seizing property, or serving process, stopped a truck on suspicion that an occupant of the truck threw a beer bottle at a car, and one of the occupants addressed the officer in an offensive way that prevented the officer from investigating the bottle-throwing incident, the officer did not have probable cause to arrest the vocal occupant pursuant to La. Rev. Stat. Ann. § 14:108 for interfering with a police officer, but did have probable cause to arrest him for violating La. Rev. Stat. Ann. 14:103(A)(2) by preventing the officer from pursuing his lawful business under La. Rev. Stat. Ann. art. 103(A)(2) of conducting an investigation. McDaniel v. Green, 755 So. 2d 942, 1999 La. App. LEXIS 3703 (Dec. 22, 1999), writ denied by La. 2000-0200, 758 So. 2d 151, 2000 La. LEXIS 901 (La. Mar. 24, 2000).

•• Warrantless Arrest. — Plaintiff’s action against police officers was properly dismissed where the evidence demonstrated that he was lawfully arrested under La. Code Crim. Proc. Ann. art. 213 for disturbing the peace, in violation of La. Rev. Stat. Ann. § 14:103. Castriotta v. Cronvich, 277 So. 2d 744, 1973 La. App. LEXIS 5838 (Apr. 25, 1973).

• Search & Seizure

•• Warrantless Searches

••• Stop & Frisk

•••• General Overview. — Where police entered a bar and asked defendant to accompany them outside, where they arrested him for public drunkenness and searched him, revealing a bag of cocaine, the seized cocaine was subject to suppression because there was no probable cause for the arrest inasmuch as there was no showing as required under La. Rev. Stat. Ann. § 14:103 that defendant was disturbing the peace or was a danger to himself or others; further, there was no showing that police had the reasonable suspicion of danger needed to justify a pat down search for their own protection pursuant to La. Code Crim. Proc. Ann. art. 215.1(B). State v. Smiley, 729 So. 2d 743, 1999 La. App. LEXIS 497 (Mar. 3, 1999), writ denied by La. 99-0914, 743 So. 2d 651, 1999 La. LEXIS 1358 (La. May 14, 1999).

• Interrogation

•• General Overview. — Defendant’s offensive, derisive, and annoying refusal to allow a police officer to ask a question or complete a comment prevented the officer from pursuing his lawful business, occupation, or duty under La. Rev. Stat. Ann. art. 103(A)(2). McDaniel v. Green, 755 So. 2d 942, 1999 La. App. LEXIS 3703 (Dec. 22, 1999), writ denied by La. 2000-0200, 758 So. 2d 151, 2000 La. LEXIS 901 (La. Mar. 24, 2000).

• Trials

•• Defendant’s Rights

••• Right to Jury Trial

•••• Misdemeanors. — Because defendant was arraigned on both cases at the same time, each minute entry contained the numbers of the two cases, the cases were tried together, a single verdict was rendered, and defendant was sentenced on both cases at the same time, the charges should be considered consolidated; thus, because the aggregate punishment for disturbing the peace and resisting an officer exceeded six months, defendant had a right to be tried by a jury. State v. Armant, 839 So. 2d 271, 2003 La. App. LEXIS 81 (Jan. 28, 2003).

EVIDENCE

• Procedural Considerations

•• Weight & Sufficiency. — Had the only evidence against defendant been the use of the profane phrase described by a deputy, the evidence would have been insufficient to support the conviction for disturbing the peace because profane words were constitutionally protected speech unless they were fighting words; however, the evidence was sufficient to convict defendant of disturbing the peace because the deputy testified that defendant was yelling loud enough to be heard across the street and defendant created a disturbance in a public place at night. State v. Armant, 839 So. 2d 271, 2003 La. App. LEXIS 81 (Jan. 28, 2003).

GOVERNMENTS

• State & Territorial Governments

•• Police Power. — A city ordinance prohibiting disturbance of the peace that imposed greater penalties than those imposed by La. Rev. Stat. Ann. § 14:103(A) was valid because it did not exceed the limit set by the city’s home rule charter. City of Baton Rouge v. Williams, 661 So. 2d 445, 1995 La. LEXIS 2546 (Oct. 16, 1995).

TORTS

• Intentional Torts

•• False Imprisonment

••• General Overview. — Jumping up and down in a bar and offensively intruding upon another customer might be reasons to eject a patron from the bar, but the conduct did not come within the definition of disturbing the peace as set out in La. Rev. Stat. Ann. § 14:103. Fontenot v. Fontenot, 499 So. 2d 958, 1986 La. App. LEXIS 7848 (Oct. 8, 1986).

• Negligence

•• Duty

••• General Overview. — Any potential breach of duty by the police officers to arrest an intoxicated patron for the bailable offense of disturbing the peace, in violation of La. Rev. Stat. Ann. § 14:103(A)(3), did not encompass the risk that the patron would retrieve his car keys from the person to whom the officers had given them, drive while intoxicated, and injure himself in a single-car accident and was not the legal cause of the patron’s injuries. Persilver v. Louisiana DOT, 592 So. 2d 1344, 1991 La. App. LEXIS 3509 (Aug. 8, 1991).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — District attorney has discretion in determining what charges will be lodged against individuals arrested in his district., OPINION No. 82-829, La. Atty. Gen. Op. No. 1982-829; 1982 La. AG LEXIS 225.

Local ordinances and La. R.S. 107 (1), (7) and (8), which allow prosecution of vagrancy, are not legally enforceable because these laws attempt to punish a status rather than an action., OPINION NUMBER 92-433, La. Atty. Gen. Op. No. 1992-433; 1992 La. AG LEXIS 325.

Individual standing in his yard yelling obscenities has not violated La.R.S. 14:103(A)(2), disturbing the peace, unless the person addressed is in a public place, OPINION NUMBER 92-826, La. Atty. Gen. Op. No. 1992-826; 1993 La. AG LEXIS 28.

There is a responsibility to regulate use of a government building, but it must be reasonable and nondiscriminating., Opinion 02-453, La. Atty. Gen. Op. No. 2002-453; 2003 La. AG LEXIS 22.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Recent Development: City of Baton Rouge v. Williams: The Louisiana Supreme Court Expands Home Rule Police Power. 70 Tul. L. Rev. 1751 (May, 1996).

Article: Decriminalization of Breach of the Peace Statutes: A Nonpenal Approach to Order Maintenance 46 Tul. L. Rev. 367 (February, 1972).

Casenote: State v. Sylvia: How Possession of Drug Paraphernalia Containing Invisible Trace Amounts of Drug Residue Secures a Louisiana Prosecutor’s Conviction for Possession of Narcotics. 50 Loy. L. Rev. 287 (Spring, 2004).

§ 103.1. Emanation of excessive sound or noise; exceptions; penalties.

A. No person shall operate or permit the operation of any sound amplification system which emanates unreasonably loud or excessive sound or noise which is likely to cause inconvenience or annoyance to persons of ordinary sensibilities, when both the following exist:

(1) The sound amplification system is located in or on any motor vehicle on a public street, highway, or public park.

(2) The sound or noise emanating from the sound amplification system is audible at a distance of greater than twenty-five feet which exceeds eighty-five decibels.

B. The provisions of this Section do not apply to the use of a horn, alarm, or other warning device which has as its purpose the signaling of unsafe or dangerous situations or to summon the assistance of law enforcement when used for such purpose, or when used in conjunction with a permitted event.

C. Whoever violates a provision of this Section shall be fined two hundred dollars for a first offense, and not less than three hundred dollars nor more than five hundred dollars for second and subsequent offenses.

D. (1) Upon conviction for a first offense, the court may order the violator to surrender to the law enforcement agency that arrested the violator or reported the violation the driver’s license of the driver involved in the violation for a period not to exceed thirty days. The violator shall be responsible for the retrieval of his driver’s license from the law enforcement agency after the expiration of the period of surrender.

(2) Upon conviction for a second or subsequent offense, the court may order the violator to surrender to the law enforcement agency that arrested the violator or reported the violation the driver’s license of the driver involved in the violation for a period not less than thirty days nor more than ninety days. The violator shall be responsible for the retrieval of his driver’s license from the law enforcement agency after the expiration of the period of surrender.

E. A governing authority of a parish or municipality may enact an ordinance consistent with the provisions of this Section and shall incorporate the standards and elements of the crime, and the penalty provided in the ordinance shall not exceed the penalty provided in this Section. (Acts 1997, No. 811, § 1, eff. Jan. 1, 1998; Acts 2005, No. 490, § 1, eff. Aug. 15, 2005; Acts 2008, No. 94, § 1, eff. Aug. 15, 2008.)

2008 Amendments. — Acts 2008, No. 94, § 1, effective August 15, 2008, in (C), substituted “two hundred dollars” for “one hundred dollars” and substituted “three hundred dollars for “two hundred dollars.”

2005 Amendments. — 2005 Acts, No.490, § 1, effective August 15, 2005, added (D) and (E).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Decriminalization of Breach of the Peace Statutes: A Nonpenal Approach to Order Maintenance 46 Tul. L. Rev. 367 (February, 1972).

§ 103.2. Amplified devices in public places; quiet zones; penalties.

A. No person shall operate or play any sound-producing device or sound-amplification device in a public street, public park, or other public place in a manner likely to disturb, inconvenience, or annoy a person of ordinary sensibilities, if the sound produced is in excess of fifty-five decibels as measured within ten feet of the entrance to:

(1) Hospitals.

(2) Churches, synagogues, temples, or other houses of religious worship, while the building is occupied and services are being performed, provided that a sign is posted within ten feet of the front door when services are being performed.

B. Whoever violates any of the provisions of this Section shall be imprisoned for not more than thirty days. (Acts 1999, No. 1227, § 1.)

§ 104. Keeping a disorderly place.

A. Keeping a disorderly place is the intentional maintaining of a place to be used habitually for any illegal purpose.

B. (1) Whoever commits the crime of keeping a disorderly place shall be fined not more than five hundred dollars, imprisoned for not more than six months, or both.

(2) Whoever commits the crime of keeping a disorderly place for the purpose of prostitution of persons under the age of eighteen years shall be fined not more than fifty thousand dollars, imprisoned for not less than fifteen years nor more than fifty years, or both.

(3) Whoever commits the crime of keeping a disorderly place for the purpose of prostitution of persons under the age of fourteen years shall be fined not more than seventy-five thousand dollars, imprisoned for not less than twenty-five years nor more than fifty years, or both. (Amended by Acts 1970, No. 460, § 1; Acts 1979, No. 224, § 1, eff. July 8, 1979; Acts 2012, No. 446, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 446 added the (A) and (B) designations; added (B)(2) and (B)(3); and made a stylistic change.

CROSS REFERENCES

Municipal Law. — Criminal code > offenses affecting public morals. Shreveport Code of Ordinance ch. 50, art. II, div. 4.

Criminal law > keeping a disorderly place. Baton Rouge Code of Ordinance § 13:104.

Keeping a disorderly place. Shreveport Code of Ordinance § 50-153.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• Nuisances

•••• General Overview. — Reading La. Rev. Stat. Ann. § 14:104 and La. Rev. Stat. Ann. § 14:105 in pari materia, it can be inferred that a disorderly place is one used habitually for any illegal purpose. State v. Massey, 539 So. 2d 1211, 1989 La. LEXIS 632 (Mar. 13, 1989).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Southeastern Louisiana University is required to develop and adopt written security rules, regulations, and procedures, such that are necessary to serve campus buildings and residence halls, for example. Ultimately, however, the institution’s security policies should reflect furtherance of valid educational objectives, one of which would be creating and maintaining a safe and secure campus environment. Since R.S. 17:3351 vests the management boards with a duty to adopt security policies, perhaps they can provide direction in developing rules that demonstrate a sufficient connexity to educational processes., OPINION NUMBER 92-696, La. Atty. Gen. Op. No. 1992-696; 1992 La. AG LEXIS 614.

§ 105. Letting a disorderly place.

A. Letting a disorderly place is the granting of the right to use any premises knowing that they are to be used as a disorderly place, or allowing the continued use of the premises with such knowledge.

B. (1) Whoever commits the crime of letting a disorderly place shall be fined not more than five hundred dollars, imprisoned for not more than six months, or both.

(2) Whoever commits the crime of letting a disorderly place for the purpose of prostitution of persons under the age of eighteen years shall be fined not more than fifty thousand dollars, imprisoned for not less than fifteen years nor more than fifty years, or both.

(3) Whoever commits the crime of letting a disorderly place for the purpose of prostitution of persons under the age of fourteen years shall be fined not more than seventy-five thousand dollars, imprisoned for not less than twenty-five years nor more than fifty years, or both. (Amended by Acts 1970, No. 459, § 1; Acts 2012, No. 446, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 446 added the (A) and (B) designations; added (B)(2) and (B)(3); and made a stylistic change.

CROSS REFERENCES

Municipal Law. — Criminal code > offenses affecting public morals. Shreveport Code of Ordinance ch. 50, art. II, div. 4.

Criminal law > letting a disorderly place. Baton Rouge Code of Ordinance § 13:105.

Letting a disorderly place. Shreveport Code of Ordinance § 50-154.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Freedoms

••• Freedom of Speech

•••• Obscenity. — La. Rev. Stat. Ann. § 14:85.1 [Repealed] and La. Rev. Stat. Ann. § 14:105 as applied to obscenity violated La. Const. art. I, § 7 by imposing prior restraint on publication without providing for any procedures to assure a prompt judicial decision to minimize the impact of possibly erroneous governmental action. State v. Franzone, 384 So. 2d 409, 1980 La. LEXIS 7522 (May 19, 1980).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• Nuisances

•••• General Overview. — Reading La. Rev. Stat. Ann. § 14:104 and La. Rev. Stat. Ann. § 14:105 in pari materia, it can be inferred that a disorderly place is one used habitually for any illegal purpose. State v. Massey, 539 So. 2d 1211, 1989 La. LEXIS 632 (Mar. 13, 1989).

•• Sex Crimes

••• Obscenity

•••• General Overview. — La. Rev. Stat. Ann. § 14:105 is unconstitutional insofar as it applies to letting or allowing premises to be used for obscenity resulting in de facto censorship by local law enforcement authorities. State v. Franzone, 384 So. 2d 409, 1980 La. LEXIS 7522 (May 19, 1980).

• Accusatory Instruments

•• Indictments

••• General Overview. — Since an indictment charging a crime involving a disorderly place must specify the disorder, a bill of information which charged defendant with letting a disorderly place contrary to La. Rev. Stat. Ann. § 14:105 but which did not state the nature of the disorder was deficient and was properly quashed. State v. Massey, 539 So. 2d 1211, 1989 La. LEXIS 632 (Mar. 13, 1989).

§ 106. Obscenity.

A. The crime of obscenity is the intentional:

(1) Exposure of the genitals, pubic hair, anus, vulva, or female breast nipples in any public place or place open to the public view, or in any prison or jail, with the intent of arousing sexual desire or which appeals to prurient interest or is patently offensive.

(2) (a) Participation or engagement in, or management, operation, production, presentation, performance, promotion, exhibition, advertisement, sponsorship, electronic communication, or display of, hard core sexual conduct when the trier of fact determines that the average person applying contemporary community standards would find that the conduct, taken as a whole, appeals to the prurient interest; and the hard core sexual conduct, as specifically defined herein, is presented in a patently offensive way; and the conduct taken as a whole lacks serious literary, artistic, political, or scientific value.

(b) Hard core sexual conduct is the public portrayal, for its own sake, and for ensuing commercial gain of:

(i) Ultimate sexual acts, normal or perverted, actual, simulated, or animated, whether between human beings, animals, or an animal and a human being; or

(ii) Masturbation, excretory functions or lewd exhibition, actual, simulated, or animated, of the genitals, pubic hair, anus, vulva, or female breast nipples; or

(iii) Sadomasochistic abuse, meaning actual, simulated or animated, flagellation, or torture by or upon a person who is nude or clad in undergarments or in a costume that reveals the pubic hair, anus, vulva, genitals, or female breast nipples, or in the condition of being fettered, bound, or otherwise physically restrained, on the part of one so clothed; or

(iv) Actual, simulated, or animated touching, caressing, or fondling of, or other similar physical contact with a pubic area, anus, female breast nipple, covered or exposed, whether alone or between humans, animals, or a human and an animal, of the same or opposite sex, in an act of apparent sexual stimulation or gratification; or

(v) Actual, simulated, or animated stimulation of a human genital organ by any device whether or not the device is designed, manufactured, or marketed for such purpose.

(3) (a) Sale, allocation, consignment, distribution, dissemination, advertisement, exhibition, electronic communication, or display of obscene material, or the preparation, manufacture, publication, electronic communication, or printing of obscene material for sale, allocation, consignment, distribution, advertisement, exhibition, electronic communication, or display.

(b) Obscene material is any tangible work or thing which the trier of fact determines that the average person applying contemporary community standards would find, taken as a whole, appeals to the prurient interest, and which depicts or describes in a patently offensive way, hard core sexual conduct specifically defined in Paragraph (2) of this Subsection, and the work or thing taken as a whole lacks serious literary, artistic, political, or scientific value.

(4) Requiring as a condition to a sale, allocation, consignment, or delivery for resale of any paper, magazine, book, periodical, or publication to a purchaser or consignee that such purchaser or consignee also receive or accept any obscene material, as defined in Paragraph (3) of this Subsection, for resale, distribution, display, advertisement, electronic communication, or exhibition purposes; or, denying or threatening to deny a franchise to, or imposing a penalty, on or against, a person by reason of his refusal to accept, or his return of, such obscene material.

(5) Solicitation or enticement of an unmarried person under the age of seventeen years to commit any act prohibited by Paragraphs (1), (2), or (3) above.

(6) Advertisement, exhibition, electronic communication, or display of sexually violent material. “Violent material” is any tangible work or thing which the trier of facts determines depicts actual or simulated patently offensive acts of violence, including but not limited to, acts depicting sadistic conduct, whippings, beatings, torture, and mutilation of the human body, as described in Item (2)(b)(iii) of this Subsection.

(7) (a) Transmission or causing the transmission by a person, knowing the content of an advertisement to be sexually explicit as defined in this Paragraph, of an unsolicited advertisement containing sexually explicit materials in an electronic communication to one or more persons within this state without including in the advertisement the term “ADV-ADULT” at the beginning of the subject line of the advertisement. A “subject line” is the area of an electronic communication that contains a summary description of the content of the message.

(b) As used in this Paragraph, “sexually explicit” means the graphic depiction of sex, including but not limited to sexual audio, text, or images; depiction of sexual activity; nudity; or sexually oriented language.

(8) (a) Transmission or causing the transmission by a person, knowing its content to be sexually explicit as defined in this Paragraph, of an unsolicited text message containing sexually explicit materials to a wireless telecommunications device of one or more persons within this state.

(b) As used in this Paragraph:

(i) “Sexually explicit” means the graphic depiction of sex, including but not limited to sexual audio, text, or images, the depiction of sexual activity, nudity, or sexually oriented language and is obscene as defined in R.S. 14:106(A)(3)(b).

(ii) “Wireless telecommunications device” means a cellular telephone, a text-messaging device, a personal digital assistant, a tablet computer, or any other substantially similar wireless device.

B. Lack of knowledge of age or marital status shall not constitute a defense.

C. If any employee of a theatre or bookstore acting in the course or scope of his employment, is arrested for an offense designated in this Section, the employer shall reimburse the employee for all attorney’s fees and other costs of defense of such employee. Such fees and expenses may be fixed by the court exercising criminal jurisdiction after contradictory hearing or by ordinary civil process.

D. (1) The provisions of this Section do not apply to recognized and established schools, churches, museums, medical clinics, hospitals, physicians, public libraries, governmental agencies, quasi-governmental sponsored organizations and persons acting in their capacity as employees or agents of such organizations, or a person solely employed to operate a movie projector in a duly licensed theatre.

(2) For the purpose of this Paragraph, the following words and terms shall have the respective meanings defined as follows:

(a) “Recognized and established schools” means schools having a full time faculty and pupils, gathered together for instruction in a diversified curriculum.

(b) “Churches” means any church, affiliated with a national or regional denomination.

(c) “Physicians” means any licensed physician or psychiatrist.

(d) “Medical clinics and hospitals” means any clinic or hospital of licensed physicians or psychiatrists used for the reception and care of the sick, wounded or infirm.

E. This Section does not preempt, nor shall anything in this Section be construed to preempt, the regulation of obscenity by municipalities, parishes, and consolidated city-parish governments; however, in order to promote uniform obscenity legislation throughout the state, the regulation of obscenity by municipalities, parishes, and consolidated city-parish governments shall not exceed the scope of the regulatory prohibitions contained in the provisions of this Section.

F. (1) Except for those motion pictures, printed materials, electronic communication and photographic materials showing actual ultimate sexual acts or simulated or animated ultimate sexual acts when there is an explicit, close-up depiction of human genital organs so as to give the appearance of the consummation of ultimate sexual acts, no person, firm, or corporation shall be arrested, charged, or indicted for any violations of a provision of this Section until such time as the material involved has first been the subject of an adversarial hearing under the provisions of this Section, wherein such person, firm, or corporation is made a defendant and, after such material is declared by the court to be obscene, such person, firm, or corporation continues to engage in the conduct prohibited by this Section. The sole issue at the hearing shall be whether the material is obscene.

(2) The hearing shall be held before the district court having jurisdiction over the proceedings within seventy-two hours after receipt of notice by the person, firm, or corporation. The person, firm, or corporation shall be given notice of the hearing by registered mail or by personal service on the owner, manager, or other person having a financial interest in the material; provided, if there is no such person on the premises, then notice may be given by personal service on any employee of the person, firm, or corporation on such premises. The notice shall state the nature of the violation, the date, place, and time of the hearing, and the right to present and cross-examine witnesses.

(3) The state or any defendant may appeal from a judgment. Such appeal shall not stay the judgment. Any defendant engaging in conduct prohibited by this Section subsequent to notice of the judgment, finding the material to be obscene, shall be subject to criminal prosecution notwithstanding the appeal from the judgment.

(4) No determination by the district court pursuant to this Section shall be of any force and effect outside the judicial district in which made and no such determination shall be res judicata in any proceeding in any other judicial district. In addition, evidence of any hearing held pursuant to this Section shall not be competent or admissible in any criminal action for the violation of any other Section of this Title; provided, however, that in any criminal action, charging the violation of any other Section of this Title, against any person, firm, or corporation that was a defendant in such hearing, involving the same material declared to be obscene under the provisions of this Section, then evidence of such hearing shall be competent and admissible as bearing on the issue of scienter only.

G. (1) Except as provided in Paragraph (5) of this Subsection, on a first conviction, whoever commits the crime of obscenity shall be fined not less than one thousand dollars nor more than two thousand five hundred dollars, or imprisoned, with or without hard labor, for not less than six months nor more than three years, or both.

(2) (a) Except as provided in Paragraph (5) of this Subsection, on a second conviction, the offender shall be imprisoned, with or without hard labor for not less than six months nor more than three years, and in addition may be fined not less than two thousand five hundred dollars nor more than five thousand dollars.

(b) The imprisonment provided for in Subparagraph (a) of this Paragraph, may be imposed at court discretion if the court determines that the offender, due to his employment, could not avoid engagement in the offense. This Subparagraph shall not apply to the manager or other person in charge of an establishment selling or exhibiting obscene material.

(3) Except as provided in Paragraph (5) of this Subsection, on a third or subsequent conviction, the offender shall be imprisoned with or without hard labor for not less than two years nor more than five years, and in addition may be fined not less than five thousand dollars nor more than ten thousand dollars.

(4) When a violation of Paragraph (1), (2), or (3) of Subsection A of this Section is with or in the presence of an unmarried person under the age of seventeen years, the offender shall be fined not more than ten thousand dollars and shall be imprisoned, with or without hard labor, for not less than two years nor more than five years, without benefit of parole, probation, or suspension of sentence.

(5) Whoever violates the provisions of Paragraphs (A)(7) or (A)(8) of this Section may be fined not less than one hundred dollars nor more than five hundred dollars.

H. (1) When a corporation is charged with violating this Section, the corporation, the president, the vice president, the secretary, and the treasurer may all be named as defendants. Upon conviction for a violation of this Section, a corporation shall be sentenced in accordance with Subsection G hereof. All corporate officers who are named as defendants shall be subject to the penalty provisions of this Section as set forth in Subsection G.

(2) If the corporation is domiciled in this state, upon indictment or information filed against the corporation, a notice of arraignment shall be served upon the corporation, or its designated agent for service of process, which then must appear before the district court in which the prosecution is pending to plead to the charge within fifteen days of service. If no appearance is made within fifteen days, an attorney shall be appointed by the court to represent the defendant corporation with respect to the charge or to show cause why the corporation should not be enjoined from continuing in business during the pendency of the criminal proceedings. Appearance for arraignment may be made through private counsel.

(3) If the corporation is domiciled out of state and is registered to do business in Louisiana, notice of arraignment shall be served upon the corporate agent for service of process or the secretary of state, who shall then notify the corporation charged by indictment or information to appear before the district court in which the prosecution is pending for arraignment within sixty days after the notice is mailed by the secretary of state. If no appearance is made within sixty days the court shall appoint an attorney to represent the defendant corporation with respect to the charge or to show cause why the corporation should not be enjoined from continuing in business during the pendency of the criminal proceedings. Appearance for arraignment may be made by private counsel.

(4) If the corporation is domiciled out of state and is not registered to do business in Louisiana, notice of arraignment of the corporation shall be served upon the secretary of state and an employee, officer, or agent for service of process of the corporation found within the parish where the violation of this Section has allegedly occurred. Such notice shall act as a bar to that corporation registering to do business in Louisiana until it appears before the district court in which the prosecution is pending to answer the charge. (Amended by Acts 1950, No. 314, § 1; Acts 1958, No. 388, § 1; Acts 1960, No. 199, § 1; Acts 1962, No. 87, § 1; Acts 1968, No. 647, § 1; Acts 1970, No. 167, § 1; Acts 1972, No. 605, § 1; Acts 1972, No. 743, § 1; Acts 1974, No. 274, § 1; Acts 1977, No. 97, § 2; Acts 1977, No. 717, § 1, eff. July 20, 1977; Acts 1979, No. 252, § 1; Acts 1980, No. 464, § 1; Acts 1981, No. 159, § 1; Acts 1982, No. 680, § 1; Acts 1983, No. 384, § 1; Acts 1983, No. 385, § 1; Acts 2001, No. 177, § 1, eff. Aug. 15, 2001; Acts 2001, No. 403, § 1, eff. June 15, 2001; Acts 2003, No. 237, § 1, eff. Aug. 15, 2003; Acts 2012, No. 846, § 1, eff. Aug. 1, 2012.)

Editor’s Notes. — Acts 2006, No. 45, § 1, provides for retroactive application of certain penalty provisions, or related matters, as applied to defendants who were convicted or who were sentenced prior to June 15, 2001.

LSLI 2012 Amendments. — In accordance with the revision authority set out in R.S. 24:201 et seq., the Louisiana State Law Institute removed “(b)” following “This Subparagraph” in R.S. 14:106(G)(2)(b), as amended by Acts 2012, No. 846, § 1.

2012 Amendments. — The 2012 amendment by Act No. 846, in the first sentence of (A)(7)(a), substituted “Transmission or causing the transmission by a person” for “No person,” substituted “of an unsolicited advertisement containing sexually explicit materials” for “shall transmit or cause to be transmitted an unsolicited advertisement,” and deleted “that contains sexually explicit materials” following “this state”; added (A)(8); added the exception at the beginning of (G)(1), (G)(2)(a), and (G)(3); inserted “of this Paragraph” in the first sentence of (G)(2)(b); added (G)(5); and made stylistic changes.

2003 Amendments. — Acts 2003, No. 237, § 1, effective August 15, 2003, inserted “electronic communication” in (A)(2)(a) and (A)(3)(a); in (A)(3)(b), substituted “determines that” for “determines (a) that,” substituted “and which depicts” for “and (b) depicts,” substituted “Paragraph (2) of this subsection, and the” for “Paragraph (2) above, and (c) the”; in (A)(4), substituted “of this Subsection” for “above,” inserted “electronic communication”; in (A)(6), inserted “electronic communication” in the first sentence, substituted “of this Section” for “herein”; added (A)(7); and in (F)(1), inserted “electronic communication.”

2001 Amendments. — Acts 2001, No. 177, § 1, effective August 15, 2001, inserted “or in any prison or jail” in (A)(1).

Acts 2001, No. 403, § 1, effective June 15, 2001, deleted “without benefit of probation, parole, or suspension of sentence” in (G)(2)(a) and in (G)(3).

CROSS REFERENCES

Louisiana Law. — Definitions; right to enjoin; abatement, see La. R.S. 13:4711.

Definitions, see La. R.S. 15:541.

Provision of information to protect children, see La. R.S. 15:587.1.

Display of patently obscene words, photographs, and depictions, see La. R.S. 32:378.1.

Protection of privacy of a victim when evidence pertains to child pornography, video voyeurism, or obscenity, see La. R.S. 46:1845 [Repealed].

Definitions, see La. R.S. 51:2001.

Breastfeeding; discriminatory practices prohibited, see La. R.S. 51:2247.1.

Municipal Law. — Carnival, Mardi Gras: mayorality permits > obscenity laws to be provided to certain applicants. New Orleans Code of Ordinance § 34-43.

Mayorality permits > obscenity laws to be provided to certain applicants. New Orleans Code of Ordinance § 30-73.

Obscene live conduct. New Orleans Code of Ordinance § 54-260.

Peddlers, solicitors, and itinerant vendors > obscenity laws to be provided to certain applicants. New Orleans Code of Ordinance § 110-4.

Street entertainer > obscenity laws to be provided to certain applicants. New Orleans Code of Ordinance § 30-1460.
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CIVIL RIGHTS LAW

• Prisoner Rights

•• Confinement Conditions. — Although a prisoner’s expectation of privacy, to a large extent, must give way to the immediacy of his imprisoned circumstances and the security measures which must be put in place to assure the orderly conduct of daily life in such a confined environment, a prison shower is regarded as one of the few places a prisoner is permitted to attend to his “private needs,” except for minimal security monitoring by authorized prison personnel; the conduct for which defendant was charged did not amount to obscenity under the previous version of La. Rev. Stat. Ann. § 14:106(A)(1). State v. Holmes, 866 So. 2d 406, 2004 La. App. LEXIS 256 (Feb. 18, 2004).

CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Freedoms

••• Freedom of Speech

•••• Obscenity. — Parish ordinance that declared with specificity that the community standards of its parish be applied in determining what was obscene violated La. Rev. Stat. Ann. § 14:106(E) by exceeding the general standard of any contemporary community standards and by countering the statute’s avowed purpose of promoting uniform obscenity legislation throughout the state. Airline Adult Video v. St. Charles Parish Council, 609 So. 2d 320, 1992 La. App. LEXIS 3618 (Nov. 12, 1992), writ of certiorari denied by 613 So. 2d 996, 1993 La. LEXIS 1105 (La. 1993).

La. Rev. Stat. Ann. § 14:106(A)(6), regulating the advertisement, exhibition or display of sexually violent material, is unconstitutional because it fails to require that the allegedly obscene material be judged by a contemporary community standard and therefore violates the constitutional rights to free speech and due process. State v. Russland Enterprises, 555 So. 2d 1365, 1990 La. LEXIS 332 (Feb. 5, 1990).

Under La. Rev. Stat. Ann. § 14:106(A)(1), convictions for attempted obscenity of two defendants who had exposed their genitals behind glass screens in private booths in a public theater were proper; section 14:106(A)(1) was not vague or overbroad and the defendants’ conduct was beyond the scope of any protection afforded by U.S. Const. amend. I. State v. Walters, 440 So. 2d 115, 1983 La. LEXIS 11901 (Oct. 17, 1983).

Although the State proved that the magazine appealed to purient interests and depicted in a patently offensive way hard core sexual conduct, it did not show, as required by La. Rev. Stat. Ann. § 14:106, that the magazine as a whole lacked serious literary, artistic, political, or scientific value where the magazine contained current, serious articles; thus, the magazine was not obscene. State v. Walden Book Co., 386 So. 2d 342, 1980 La. LEXIS 8281 (July 3, 1980).

There was no “plain view” doctrine in First Amendment cases, and La. Rev. Stat. Ann. § 14:106(F)(1) required a prior judicial determination that material was obscene before an arrest and prosecution for distribution of pornography. Jefferson v. Bayou Landing, Ltd., 350 So. 2d 158, 1977 La. LEXIS 6375 (Sept. 19, 1977).

Based on the position taken by the United States Supreme Court in obscenity actions La. Rev. Stat. Ann. § 14:106(A)(2) was not unconstitutionally vague because the legislature had called upon the collective wisdom of the jury to determine whether certain specifically defined hard core sexual conduct was presented in a patently offensive manner, appealed to prurient interest, and lacked serious independent value. State v. Amato, 343 So. 2d 698, 1977 La. LEXIS 5287 (Feb. 28, 1977).

Permanent injunction against an adult book and movie store was upheld because the material displayed by and sold by the store fell within the definition of obscenity and amounted to hard core sexual conduct. Jefferson v. Bayou Landing, Ltd., 341 So. 2d 23, 1976 La. App. LEXIS 3496 (Dec. 14, 1976).

Defendants’ sentences and convictions for exhibiting and displaying obscene material were annulled because La. Rev. Stat. Ann. § 14:106(A)(2) and (3), and former subsection (7) were unconstitutional. State v. Johnson, 296 So. 2d 300, 1974 La. LEXIS 3724 (June 10, 1974).

• Equal Protection

•• Scope of Protection. — Because obscene materials were not afforded First Amendment protection and the classifications of La. Rev. Stat. Ann. § 14:106(F) were rationally related to a legitimate state purpose, such as the protection the public health, safety, and welfare, defendant had not been denied equal protection of the laws simply where he did not receive a pre-arrest adversarial hearing. State v. Shaheen, 488 So. 2d 1196, 1986 La. App. LEXIS 6808 (May 12, 1986).

La. Rev. Stat. Ann. § 14:106(C) did not violate defendants’ equal protection rights by not mentioning motel clerks because defendants were criminally charged and section 14:106(C) involves a civil matter. State v. Price, 475 So. 2d 6, 1985 La. App. LEXIS 9552 (July 9, 1985), writ denied by 484 So. 2d 664, 1986 La. LEXIS 5979 (La. 1986).

Defendant did not deserve a grant of his motion to quash the information that charged him with obscenity for exposing his penis in a public park because La. Rev. Stat. Ann. § 14:106(A)(1) was not unconstitutional because it established a reasonable classification of offenders and because the statutory range of penalties reasonably aligned with the offender classification. State v. Ludwig, 468 So. 2d 1151, 1985 La. LEXIS 9244 (May 14, 1985).

The last clause of an earlier version of La. Rev. Stat. Ann. § 14:106(C), that permits a mere employee to be found guilty of obscenity unless there is no person having managerial duties or a financial interest in the possession, exhibition or sale of obscene materials subject to immediate arrest and prosecution is unconstitutional. State v. Terrebonne, 344 So. 2d 1010, 1977 La. LEXIS 5657 (Apr. 11, 1977).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Inchoate Crimes

••• Attempt

•••• General Overview. — Although defendants, who had exposed their genitals behind glass screens in private booths, were charged with obscenity, La. Rev. Stat. Ann. § 14:106(A)(1), but were convicted of attempted obscenity, obscenity under § 14:106(A)(1) was not an inchoate offense, and, under La. Rev. Stat. Ann. § 14:27, it was not a defense to an attempt charge that the offense was actually completed. State v. Walters, 440 So. 2d 115, 1983 La. LEXIS 11901 (Oct. 17, 1983).

•• Sex Crimes

••• General Overview. — Under La. Const. art. I, § 20 and La. Code Crim. Proc. Ann. art. 894.1, the trial court did not impose an excessive sentence on defendant who was a four-time felony offender when he was sentenced to serve a minimum 21 years at hard labor for exposing himself in public in violation of La. Rev. Stat. Ann. § 14:106(A)(1). State v. Waxter, 576 So. 2d 569, 1991 La. App. LEXIS 311 (Feb. 28, 1991), writ of certiorari denied by 581 So. 2d 682, 1991 La. LEXIS 1755 (La. 1991).

••• Obscenity

•••• General Overview. — Where female individuals’ complaint arose out of an incident in which they “flashed” the male individuals, who took pictures of them and published the pictures: (1) The female individuals’ brief flashing fell short of obscenity under La. Rev. Stat. Ann. § 14:106; (2) the females failed to make sufficient allegations to demonstrate that the actions of the male individuals violated the statute; (3) the female individuals did not allege that the male individuals employed or used them in any manner proscribed by La. Rev. Stat. Ann. § 26:90(C), or that they were part of live entertainment or that the male individuals were permittees under La. Rev. Stat. Ann. § 26:90(D). Thus, the female individuals failed to provide a basis for exemplary damages under La. Civ. Code Ann. art. 2315.7, and the female individuals’ motion for leave of court to amend their complaint was denied. Capdeboscq v. Francis, 2003 U.S. Dist. LEXIS 15327 (Aug. 18, 2003).

Where defendant was charged with obscenity by exposing his genitals to a juvenile under the age of seventeen, the victim’s identification of the perpetrator was sufficient where she identified two photographs of him with no prompting from others and identified him in court. State v. Williams, 846 So. 2d 22, 2003 La. App. LEXIS 1022 (Apr. 8, 2003).

Although there was no direct evidence at trial that a victim of obscenity was unmarried, as required by La. Rev. Stat. Ann. § 14:106(G)(4), the circumstantial evidence provided adequate proof where the victim testified at trial that, at the time of the offense, she was thirteen years old and a student at a middle school, after the incident occurred, she went directly home, her mother was not there, so she enlisted the help of her sister to telephone her mother, and the police, not her husband, the victim lived with her mother and sister and no husband was mentioned, and when she went to the sheriff’s office to view mug shots, her mother, not her husband, accompanied her; therefore, it could reasonably have been inferred that the victim was not married. State v. Williams, 846 So. 2d 22, 2003 La. App. LEXIS 1022 (Apr. 8, 2003).

There was no error in sentencing defendant based on the range provided in La. Rev. Stat. Ann. § 14:106(G)(4) where, although the jury verdict form stated that the jury found defendant “guilty of obscenity”, in the context presented, with the only charged offense being guilty of obscenity with an unmarried person under seventeen, that was the offense of which defendant was found guilty. State v. Williams, 846 So. 2d 22, 2003 La. App. LEXIS 1022 (Apr. 8, 2003).

Where defendant argued that the testimony of his girlfriend and her sister was sufficient to refute the victim’s identification, the appellate court disagreed as it was apparent from the verdict that the jury found the victim to have been more credible, his girlfriend had an interest in having defendant support her children, and moreover, on cross examination their credibility was called into question when they were able to recall all the events of April 9, 2001, but were unable to say what they had done on April 10, 11 or 12. State v. Williams, 846 So. 2d 22, 2003 La. App. LEXIS 1022 (Apr. 8, 2003).

Defendant’s obscenity convictions were affirmed because the jail infirmary was a public place and a place open to the public view under former La. Rev. Stat. Ann. § 14:106(A), when anyone in the hallway could see through the window into the isolation room where defendant was located, and the staff at the jail infirmary were members of the public who observed defendant exposing his penis and masturbating. State v. Narcisse, 833 So. 2d 1186, 2002 La. App. LEXIS 3808 (Dec. 11, 2002), writ denied by La. 2003-0150, 842 So. 2d 1099, 2003 La. LEXIS 1462 (La. May 2, 2003).

Defendant’s conviction for obscenity was affirmed where defendant exposed his penis to an undercover deputy sheriff inan unmarked police vehicle in an interstate highway rest area where observation could have been made; the fact that the deputy’s colleagues did not personally witness defendant’s exposure did not prevent exposure from having occurred in a place open to the public view, as prohibited by La. Rev. Stat. Ann. § 14:106(A)(1). State v. Durand, 818 So. 2d 73, 2001 La. App. LEXIS 2637 (Nov. 9, 2001).

Defendant who was convicted on the same day of two counts of obscenity under La. Rev. Stat. Ann. § 14:106 that arose out of separate criminal episodes was properly sentenced to life imprisonment as a multiple felony offender; there was no prohibition against enhancing multiple convictions obtained on the same day under the habitual offender law. State v. Martinez, 792 So. 2d 912, 2001 La. App. LEXIS 1818 (July 30, 2001), writ of certiorari denied by La. 2001-2588, 845 So. 2d 1066, 2003 La. LEXIS 1735 (La. May 30, 2003).

Defendant was erroneously sentenced under La. Rev. Stat. Ann. § 14:106(G)(4), the more severe penalty provision of the obscenity statute, because the bill of information, instructions, and verdict form did not include the element of the ages of the victims; therefore, defendant was resentenced to a lesser penalty under § 14:106(G)(1). State v. Harris, 754 So. 2d 304, 2000 La. App. LEXIS 341 (Feb. 18, 2000).

Appellant’s exposing of himself in a motor vehicle constituted a public place and thus was sufficient evidence to support his conviction under La. Rev. Stat. Ann. § 14:106; appellant’s motion to suppress identification testimony was properly denied because the procedure used was not suggestive or unreliable within the meaning of La. Code Crim. Proc. Ann. art. 703D. State v. Rodriguez, 753 So. 2d 339, 2000 La. App. LEXIS 238 (Feb. 16, 2000), writ denied by La. 2001-1788, 812 So. 2d 648, 2002 La. LEXIS 1025 (La. Mar. 28, 2002).

Victim’s testimony that defendant intentionally exposed his genitals in a public place and in public view for sexual reasons and in an offensive manner justified convicting defendant of obscenity under La. Rev. Stat. Ann. § 14:106(A). State v. Baker, 729 So. 2d 167, 1999 La. App. LEXIS 486 (Mar. 3, 1999).

Although defendant contended that he did not intentionally expose his genitals, defendant’s conviction for violating La. Rev. Stat. Ann. § 14:106(A)(1) was sufficiently supported by the victim’s testimony that defendant placed his genitals on a counter at a grocery store. State v. Gradick, 687 So. 2d 1071, 1997 La. App. LEXIS 48 (Jan. 22, 1997).

Evidence was insufficient to establish obscenity under La. Rev. Stat. Ann. § 14:106 because the public at large was not allowed access into the lounge, persons without a special invitation were denied entry to the lounge, and the door remained shut during the nude performance. State v. Albert, 666 So. 2d 1186, 1995 La. App. LEXIS 3484 (Dec. 13, 1995), superseded by, remanded by La. 95-3084, 671 So. 2d 324, 1996 La. LEXIS 1036 (La. Apr. 1, 1996).

Parish ordinance that declared with specificity that the community standards of its parish be applied in determining what was obscene violated La. Rev. Stat. Ann. § 14:106(E) by exceeding the general standard of any contemporary community standards and by countering the statute’s avowed purpose of promoting uniform obscenity legislation throughout the state. Airline Adult Video v. St. Charles Parish Council, 609 So. 2d 320, 1992 La. App. LEXIS 3618 (Nov. 12, 1992), writ of certiorari denied by 613 So. 2d 996, 1993 La. LEXIS 1105 (La. 1993).

Evidence against defendant was sufficient to support his conviction for obscenity, second offense, a violation of La. Rev. Stat. Ann. § 14:106(A)(1), where a police chief and police officer testified that they observed defendant wearing shorts that exposed his genitals. State v. Alexander, 602 So. 2d 291, 1992 La. App. LEXIS 2026 (June 24, 1992), writ denied by La. 92-2674, 637 So. 2d 151, 1994 La. LEXIS 1032 (La. Apr. 22, 1994).

Because the penalty for second offense obscenity was already enhanced due to defendant’s first offense obscenity conviction, it could not be further enhanced by using the same felony conviction as a predicate offense under the habitual offender statute, La. Rev. Stat. Ann. § 15:529.1. State v. Harrelson, 590 So. 2d 1240, 1991 La. App. LEXIS 3205 (Nov. 22, 1991).

Defendant was convicted of a violation of La. Rev. Stat. Ann § 14:106 for the sale of pornographic magazines; the court held that the statute was constitutional and did not violate the equal protection clause or violate the defendants right to privacy. State v. Honore, 564 So. 2d 345, 1990 La. App. LEXIS 1416 (May 16, 1990), writ of certiorari denied by 569 So. 2d 968, 1990 La. LEXIS 2729 (La. 1990).

La. Rev. Stat. Ann. § 14:106(A)(6), regulating the advertisement, exhibition or display of sexually violent material, is unconstitutional because it fails to require that the allegedly obscene material be judged by a contemporary community standard and therefore violates the constitutional rights to free speech and due process. State v. Russland Enterprises, 555 So. 2d 1365, 1990 La. LEXIS 332 (Feb. 5, 1990).

Five video cassettes were obscene under La. Rev. Stat. Ann. § 14:106, where the videos consisted of unrelated scenes of hard core sexual conduct as defined in La. Rev. Stat. Ann. § 14:106(A)(2)(b) strung together with nonsensical dialog, and where the videos contained scenes of violent sexual conduct and sexual conduct between adults and children. Thus, the videos as a whole appealed primarily to the prurient interests, had no literary, artistic, political, or scientific value, and offended the contemporary community standards of decency. State v. Valdes, 552 So. 2d 1372, 1989 La. App. LEXIS 2322 (Nov. 15, 1989), writ of certiorari denied by 558 So. 2d 580, 1990 La. LEXIS 657 (La. 1990).

Where defendant was convicted of obscenity after providing an obscene in-room movie to a motel guest, the conviction was supported by sufficient evidence and the obscenity statute was constitutionally valid. State v. Freeman, 544 So. 2d 22, 1989 La. App. LEXIS 824 (May 9, 1989).

A theater employee was properly convicted of violating the obscenity law, La. Rev. Stat. Ann. § 14:106(A)(3), because he sold a police office a ticket to an adult movie that a jury found, after applying contemporary community standards, to have appealed to the prurient interest, to have depicted in a patently offensive way, hard core conduct, and to have lacked serious literary, artistic, political, or scientific value. State v. Smith, 543 So. 2d 555, 1989 La. App. LEXIS 790 (Apr. 27, 1989), writ of certiorari denied by 550 So. 2d 626, 1989 La. LEXIS 2343 (La. 1989), writ of certiorari denied by 496 U.S. 930, 110 S. Ct. 2631, 110 L. Ed. 2d 650, 1990 U.S. LEXIS 3061, 58 U.S.L.W. 3785 (1990).

Jury instructions were erroneous because they limited the geographic area of the relevant “community” to a single parish which was only part of metropolitan New Orleans, and because they used the word “lustful” without excluding a normal, healthy interest in sex from the definition of obscenity. State v. Le Blang, 530 So. 2d 601, 1988 La. App. LEXIS 1554 (July 12, 1988), remanded by 530 So. 2d 601, 1988 La. App. LEXIS 1767 (La.App. 4 Cir. 1988), writ of certiorari denied by 536 So. 2d 1213, 1989 La. LEXIS 357 (La. 1989).

Defendant’s sentence imposing three years’ probation, jail time, payment of costs, and a special probation condition upon his conviction for obscenity was not excessive because the trial court tailored the sentence to defendant, the sentence was near the minimum sentence that could be imposed under sentencing guidelines, and was not grossly out of proportion to the offense. State v. Pashandi, 490 So. 2d 679, 1986 La. App. LEXIS 7210 (June 11, 1986).

Because obscene materials were not afforded First Amendment protection and the classifications of La. Rev. Stat. Ann. § 14:106(F) were rationally related to a legitimate state purpose, such as the protection the public health, safety, and welfare, defendant had not been denied equal protection of the laws simply where he did not receive a pre-arrest adversarial hearing. State v. Shaheen, 488 So. 2d 1196, 1986 La. App. LEXIS 6808 (May 12, 1986).

La. Rev. Stat. Ann. § 14:106(C) did not violate defendants’ equal protection rights by not mentioning motel clerks because defendants were criminally charged and section 14:106(C) involves a civil matter. State v. Price, 475 So. 2d 6, 1985 La. App. LEXIS 9552 (July 9, 1985), writ denied by 484 So. 2d 664, 1986 La. LEXIS 5979 (La. 1986).

Defendant did not deserve a grant of his motion to quash the information that charged him with obscenity for exposing his penis in a public park because La. Rev. Stat. Ann. § 14:106(A)(1) was not unconstitutional because it established a reasonable classification of offenders and because the statutory range of penalties reasonably aligned with the offender classification. State v. Ludwig, 468 So. 2d 1151, 1985 La. LEXIS 9244 (May 14, 1985).

Testimony from a single prosecution witness, which contradicted the testimony of defendant, the sole defense witness, was sufficient to support defendant’s conviction for obscenity in violation of La. Rev. Stat. Ann. § 14:106(A)(1); hence, on appeal the court affirmed defendant’s conviction. State v. Bias, 461 So. 2d 500, 1984 La. App. LEXIS 10150 (Dec. 12, 1984).

Defendants were properly convicted of obscenity under the La. Rev. Stat. Ann. § 14:106(A)(1) even though their nipples were covered by translucent tape because based on the evidence the trier of fact could have found beyond a reasonable doubt that, during their performances on stage defendants’ breast nipples were exposed in violation of § 14:106(A)(1). State v. Jacobson, 459 So. 2d 1285, 1984 La. App. LEXIS 10003 (Nov. 20, 1984), writ of certiorari denied by 463 So. 2d 599, 1985 La. LEXIS 7977 (La. 1985).

Where defendants were charged with publicly displaying a film depicting hard core sexual conduct, allowing a jury to view the four reels of the film out of their proper order was harmless error because hard core sexual conduct was displayed throughout the film and because viewing the film in its proper order did not give the film any salvaging literary, artistic, political, or scientific value. State v. Davis, 457 So. 2d 91, 1984 La. App. LEXIS 9506 (Aug. 31, 1984), writ of certiorari denied by 462 So. 2d 206, 1985 La. LEXIS 7737 (La. 1985).

Evidence that defendant followed the undercover police officer for some time in his car and then on foot, and turned toward the officer when the officer approached him so that the officer could see defendant masturbating, catching the officer’s eye and nodding to him, demonstrated that defendant’s intent was not solely to arouse only himself, and was sufficient to prove defendant’s intent to arouse the sexual desire of another; therefore all the elements of the crime of obscenity, La. Rev. Stat. Ann. § 14:106(A)(1), were met. State v. Strong, 446 So. 2d 506, 1984 La. App. LEXIS 8169 (Feb. 9, 1984).

Where the evidence showed that defendant had an erection while masturbating in a public place and in front of an undercover officer, defendant’s intent to arouse his own sexual desire was sufficient to prove the third element of the crime of obscenity. State v. Strong, 446 So. 2d 506, 1984 La. App. LEXIS 8169 (Feb. 9, 1984).

Sentence of one year in the parish jail for defendant, who pled nolo contendere to obscenity, a violation of La. Rev. Stat. Ann. § 14:106(A)(1), was not excessive. State v. Rogers, 445 So. 2d 174, 1984 La. App. LEXIS 8015 (Feb. 1, 1984), writ of certiorari denied by 446 So. 2d 1230, 1984 La. LEXIS 8587 (La. 1984).

Phrase “patently offensive,” as used in La. Rev. Stat. Ann. § 14:106(A)(1), provided a defendant with sufficient notice of the offense charged to satisfy constitutional due process requirements. State v. Hudnall, 444 So. 2d 644, 1983 La. App. LEXIS 9858 (Dec. 14, 1983), writ of certiorari denied by 446 So. 2d 315, 1984 La. LEXIS 8496 (La. 1984).

Although defendants, who had exposed their genitals behind glass screens in private booths, were charged with obscenity, La. Rev. Stat. Ann. § 14:106(A)(1), but were convicted of attempted obscenity, obscenity under § 14:106(A)(1) was not an inchoate offense, and, under La. Rev. Stat. Ann. § 14:27, it was not a defense to an attempt charge that the offense was actually completed. State v. Walters, 440 So. 2d 115, 1983 La. LEXIS 11901 (Oct. 17, 1983).

Because the requirement of a hearing under La. Rev. Stat. Ann. § 14:106(F) applied only to printed matter, photographs, and films, where defendants had exposed their genitals behind glass screens in private booths in a public theater, a prosecution for obscenity under La. Rev. Stat. Ann. § 14:106(A)(1) was properly instituted, despite the lack of a prior judicial determination that the charged conduct was obscene. State v. Walters, 440 So. 2d 115, 1983 La. LEXIS 11901 (Oct. 17, 1983).

Under La. Rev. Stat. Ann. § 14:106(A)(1), convictions for attempted obscenity of two defendants who had exposed their genitals behind glass screens in private booths in a public theater were proper; section 14:106(A)(1) was not vague or overbroad and the defendants’ conduct was beyond the scope of any protection afforded by U.S. Const. amend. I. State v. Walters, 440 So. 2d 115, 1983 La. LEXIS 11901 (Oct. 17, 1983).

Where two defendants had exposed their genitals behind glass screens in private booths in a public theater, in a prosecution for obscenity under La. Rev. Stat. Ann. § 14:106(A)(1), the evidence demonstrated that the defendants were engaged, with others, in a common, ongoing, commercial, criminal enterprise, they were aware of their joint purpose, and they showed no prejudice, so there was no error in their being tried jointly. State v. Walters, 440 So. 2d 115, 1983 La. LEXIS 11901 (Oct. 17, 1983).

La. Rev. Stat. Ann. § 14:106(H)(1) does not attempt to remove the scienter requirement for an obscenity offense nor to punish solely because of status as an officer of a corporate defendant, hence it is constitutional. State v. Echols, 376 So. 2d 1244, 1979 La. LEXIS 7201 (Nov. 1, 1979).

Defendant could be prosecuted for obscenity under La. Rev. Stat. Ann. § 14:106(A)(1) when he exposed his genitals while in his second floor apartment in a manner that was viewable by persons walking in the apartment complex parking lot, which although private was not enclosed or guarded. State v. Clark, 372 So. 2d 1218, 1979 La. LEXIS 6860 (June 25, 1979).

Police officer’s affidavits, which described in detail numerous sexually explicit acts enumerated in the obscenity statute, La. Rev. Stat. Ann. § 14:106, were sufficient to establish probable cause under La. Code Crim. Proc. Ann. art. 162, despite the fact that the affidavits did not mention musical background and non-sexual scenes. State v. B. G. N. O., Inc., 371 So. 2d 776, 1979 La. LEXIS 6395 (May 21, 1979).

A supermarket is a location or place open to the view of the public or the people at large such as a street, highway, neutral ground, sidewalk, park, beach, river bank or other place or location viewable therefrom, in view of the denunciation of intentional exposure of certain parts of the anatomy in such places by La. Rev. Stat. Ann. § 14:106, defining the crime of obscenity. State v. Muller, 365 So. 2d 464, 1978 La. LEXIS 6319 (Sept. 5, 1978).

The words, “public place,” were no part of the applicable portion of the obscenity statute defendant was asserted to have violated, and La. Rev. Stat. Ann. § 14:106 as written did not make criminal intentional exposure in a supermarket. State v. Muller, 365 So. 2d 464, 1978 La. LEXIS 6319 (Sept. 5, 1978).

Defendant’s, who was a store owner selling sexually explicit magazines, conviction under the Obscenity Act was upheld because the photographs in question depicted the “ultimate sexual acts” contemplated by La. Rev. Stat. Ann. § 14:106F(1). State v. Gambino, 362 So. 2d 1107, 1978 La. LEXIS 6323 (Sept. 5, 1978), writ of certiorari denied by 441 U.S. 927, 99 S. Ct. 2042, 60 L. Ed. 2d 402, 1979 U.S. LEXIS 1695 (1979), overruled by State v. Walden Book Co., 386 So. 2d 342, 1980 La. LEXIS 8281, 6 Media L. Rep. (BNA) 1696 (La. 1980).

La. Rev. Stat. section 14:106 was not unconstitutionally vague, arbitrary, or overbroad because it informed defendants of the definition of hard-core sexual conduct and the type of conduct, which would subject them to criminal penalty. State v. Wrestle, Inc., 360 So. 2d 831, 1978 La. LEXIS 5349 (June 19, 1978), affirmed in part and reversed in part by 441 U.S. 130, 99 S. Ct. 1623, 60 L. Ed. 2d 96, 1979 U.S. LEXIS 87 (1979).

Defendant was properly charged for engaging in obscenity in violation of La. Rev. Stat. Ann. § 14:106(A)(1) when he exposed his penis in the presence of another person in a supermarket with the intent of arousing sexual desire. State v. Muller, 365 So. 2d 464, 1978 La. LEXIS 7600 (May 22, 1978).

La. Rev. Stat. Ann. § 14:106F, which requires a pre-arrest hearing for the determination of obscenity prior to the filing of criminal charges, is not unconstitutional; § 14:106(F) is not vague and indefinite, and it does not deny defendants a jury trial on the obscenity issue. State v. Luck, 353 So. 2d 225, 1977 La. LEXIS 6685 (Nov. 14, 1977).

La. Rev. Stat. Ann. § 14:106(D) is unconstitutional insofar as it permits certain listed exempt institutions to traffic for commercial purposes in hard-core pornography or obscene material, conduct which is made criminal if the actor is a person or institution not exempted by § 14:106(D); however, § 14:106(D) is severable from the remainder of § 14:106, which therefore need not be invalidated as a whole. State v. Luck, 353 So. 2d 225, 1977 La. LEXIS 6685 (Nov. 14, 1977).

There was no “plain view” doctrine in First Amendment cases, and La. Rev. Stat. Ann. § 14:106(F)(1) required a prior judicial determination that material was obscene before an arrest and prosecution for distribution of pornography. Jefferson v. Bayou Landing, Ltd., 350 So. 2d 158, 1977 La. LEXIS 6375 (Sept. 19, 1977).

The last clause of an earlier version of La. Rev. Stat. Ann. § 14:106(C), that permits a mere employee to be found guilty of obscenity unless there is no person having managerial duties or a financial interest in the possession, exhibition or sale of obscene materials subject to immediate arrest and prosecution is unconstitutional. State v. Terrebonne, 344 So. 2d 1010, 1977 La. LEXIS 5657 (Apr. 11, 1977).

Where the State failed to prove that a bookstore employee had managerial duties at the bookstore or that he had a financial interest in the possession, exhibition, or sale of any materials other than the wages from his employment, he could not be convicted under the provisions of La. Rev. Stat. Ann. § 14:106. State v. Terrebonne, 344 So. 2d 1010, 1977 La. LEXIS 5657 (Apr. 11, 1977).

Defendants’ sentences and convictions for exhibiting and displaying obscene material were annulled because La. Rev. Stat. Ann. § 14:106(A)(2) and (3), and former subsection (7) wereunconstitutional. State v. Johnson, 296 So. 2d 300, 1974 La. LEXIS 3724 (June 10, 1974).

A defendant convicted under La. Rev. Stat. Ann. § 14:106(2) of selling “lewd, lascivious, filthy and sexually indecent” magazines needed to be discharged and his conviction reversed, notwithstanding that at time of trial the state supreme court had unequivocally applied the statute to prohibit the sale of materials that could constitutionally be prohibited under safeguards set by the United States Supreme Court, because a ruling of that court that was issued while the appeal was pending clearly made the statute unconstitutional. State v. McNutt, 287 So. 2d 478, 1973 La. LEXIS 6583 (Dec. 3, 1973).

Where defendant was convicted of violating the State Obscenity Statute, La. Rev. Stat. Ann. § 14:106, and when the conviction related to one act of obscenity, error resulted when the trial court imposed sentence with respect to three violations of the obscenity statute. State v. Todd, 278 So. 2d 36, 1973 La. LEXIS 5736 (May 7, 1973).

Error resulted when the trial court imposed sentence upon defendant for five counts of violating the obscenity statute, La. Rev. Stat. Ann. § 14:106, when defendant actually committed one offense and was charged five different ways in the bill of information. State v. Hungerford, 278 So. 2d 33, 1973 La. LEXIS 5827 (May 7, 1973).

Where the trial court imposed a illegal sentences on defendants with respect to their convictions for violating the obscenity statute, contrary to the maximum sentence permitted under La. Rev. Stat. Ann. § 14:106, the case was remanded accordingly for resentencing. State v. Johnson, 278 So. 2d 84, 1973 La. LEXIS 5598 (Mar. 8, 1973).

La. Rev. Stat. Ann. § 14:106(2), was not unconstitutionally vague and overbroad where it applied to sexually explicit motion picture film, where the statute made the exhibition of the film a crime in its intent to primarily appeal to the prurient interest of the average person through lewd, lascivious, filthy, or sexually indecent acts. State v. Gay Times, Inc., 274 So. 2d 162, 1973 La. LEXIS 5694 (Feb. 19, 1973), vacated by 414 U.S. 994, 94 S. Ct. 346, 38 L. Ed. 2d 232, 1973 U.S. LEXIS 1195 (1973), overruled by State v. Shreveport News Agency, Inc., 287 So. 2d 464, 1973 La. LEXIS 6617 (La. 1973).

Provisions of La. Rev. Stat. Ann. § 14:106 are separable and do not depend upon each other for validity. State v. Gay Times, Inc., 274 So. 2d 162, 1973 La. LEXIS 5694 (Feb. 19, 1973), vacated by 414 U.S. 994, 94 S. Ct. 346, 38 L. Ed. 2d 232, 1973 U.S. LEXIS 1195 (1973), overruled by State v. Shreveport News Agency, Inc., 287 So. 2d 464, 1973 La. LEXIS 6617 (La. 1973).

In charging defendant with obscenity under La. Rev. Stat. Ann. § 14:106(A)(2) for the intentional exhibition of lewd, lascivious, filthy, and sexually indecent motion picture film, the seizure of the motion pictures without a prior adversary hearing was valid under the Fourth Amendment because the search warrants for the pictures were based on affidavits that contained factual statements sufficient for a determination of probable cause that the obscenity statute had been violated. State v. Eros Cinema, Inc., 262 LA. 706, 264 So. 2d 615, 1972 La. LEXIS 4987 (June 29, 1972).

Bill of information charging obscenity in violation of La. Rev. Stat. Ann. § 14:106(A), which failed to allege that the act was performed with the specific intent to arouse sexual desire, was fatally defective for failing to charge each element of the crime, as required by La. Const. 1921 art. I, § 10 (now La. Const. art. I, § 13). State v. Fontenot, 256 LA. 12, 235 So. 2d 75, 1970 La. LEXIS 3822 (May 4, 1970).

Previous amendment to La. Rev. Stat. Ann. § 14:106(A)(4), which made adjectives with connotations of obscenity, “lewd, lascivious, and sexually indecent,” modify nouns having specific, clear, and well accepted meanings, such as “dancing,” “posing,” and “body movement,” clarified the statute, eliminating the vagueness and indefiniteness found in the previous version of the statute. State v. Williams, 248 LA. 890, 182 So. 2d 526, 1966 La. LEXIS 2401 (Jan. 17, 1966).

La. Rev. Stat. Ann. § 14:106 of the Louisiana Obscenity Statute, which makes the intentional possession of obscene material a crime, is constitutional because the word “intentional” meets the U.S. Supreme Court’s scienter requirement. State v. Roufa, 241 LA. 474, 129 So. 2d 743, 1961 La. LEXIS 573 (Apr. 24, 1961).

Where the term “sexually indecent” in the information had an accepted meaning, not susceptible to misunderstanding, and sufficiently informed defendant as to the nature of the accusation against him, the information was proper, and defendant’s conviction and sentence were affirmed. State v. Esposito, 226 LA. 114, 75 So. 2d 27, 1954 La. LEXIS 1305 (July 2, 1954).

In defining obscenity as the possession with intent to display “any obscene, lewd, lascivious, filthy, or sexually indecent print,” the lawmakers intended by the context of the language used that either of these enumerated acts would constitute the offense denounced by La. Rev. Stat. Ann. § 14:106. State v. Roth, 226 LA. 1, 74 So. 2d 392, 1954 La. LEXIS 1292 (May 31, 1954).

• Search & Seizure

•• Search Warrants

••• Probable Cause

•••• General Overview. — Police officer’s affidavits, which described in detail numerous sexually explicit acts enumerated in the obscenity statute, La. Rev. Stat. Ann. § 14:106, were sufficient to establish probable cause under La. Code Crim. Proc. Ann. art. 162, despite the fact that the affidavits did not mention musical background and non-sexual scenes. State v. B. G. N. O., Inc., 371 So. 2d 776, 1979 La. LEXIS 6395 (May 21, 1979).

• Eyewitness Identification

•• Photo Identifications. — Where defendant was charged with obscenity by exposing his genitals to a juvenile under the age of 17, the victim’s identification of the perpetrator was sufficient where she identified two photographs of him with no prompting from others and identified him in court. State v. Williams, 846 So. 2d 22, 2003 La. App. LEXIS 1022 (Apr. 8, 2003).

Where defendant argued that the testimony of his girlfriend and her sister was sufficient to refute the victim’s identification, the appellate court disagreed as it was apparent from the verdict that the jury found the victim to have been more credible, his girlfriend had an interest in having defendant support her children, and moreover, on cross examination their credibility was called into question when they were able to recall all the events of April 9, 2001, but were unable to say what they had done on April 10, 11 or 12. State v. Williams, 846 So. 2d 22, 2003 La. App. LEXIS 1022 (Apr. 8, 2003).

• Pretrial Motions & Procedures

•• Joinder & Severance

••• Severance of Defendants. — Where two defendants had exposed their genitals behind glass screens in private booths in a public theater, in a prosecution for obscenity under La. Rev. Stat. Ann. § 14:106(A)(1), the evidence demonstrated that the defendants were engaged, with others, in a common, ongoing, commercial, criminal enterprise, they were aware of their joint purpose, and they showed no prejudice, so there was no error in their being tried jointly. State v. Walters, 440 So. 2d 115, 1983 La. LEXIS 11901 (Oct. 17, 1983).

• Trials

•• Judicial Discretion. — In charging defendant with obscenity under La. Rev. Stat. Ann. § 14:106(A)(2) for the intentional exhibition of lewd, lascivious, filthy, and sexually indecent motion picture film, the seizure of the motion pictures without a prior adversary hearing was valid under the Fourth Amendment because the search warrants for the pictures were based on affidavits that contained factual statements sufficient for a determination of probable cause that the obscenity statute had been violated. State v. Eros Cinema, Inc., 262 LA. 706, 264 So. 2d 615, 1972 La. LEXIS 4987 (June 29, 1972).

• Jury Instructions

•• Particular Instructions

••• General Overview. — Jury instructions were erroneous because they limited the geographic area of the relevant “community” to a single parish which was only part of metropolitan New Orleans, and because they used the word “lustful” without excluding a normal, healthy interest in sex from the definition of obscenity. State v. Le Blang, 530 So. 2d 601, 1988 La. App. LEXIS 1554 (July 12, 1988), remanded by 530 So. 2d 601, 1988 La. App. LEXIS 1767 (La.App. 4 Cir. 1988), writ of certiorari denied by 536 So. 2d 1213, 1989 La. LEXIS 357 (La. 1989).

• Verdicts

•• Inconsistent Verdicts. — Although defendants, who had exposed their genitals behind glass screens in private booths, were charged with obscenity, La. Rev. Stat. Ann. § 14:106(A)(1), but were convicted of attempted obscenity, obscenity under § 14:106(A)(1) was not an inchoate offense, and, under La. Rev. Stat. Ann. § 14:27, it was not a defense to an attempt charge that the offense was actually completed. State v. Walters, 440 So. 2d 115, 1983 La. LEXIS 11901 (Oct. 17, 1983).

• Sentencing

•• Cruel & Unusual Punishment. — Under La. Const. art. I, § 20 and La. Code Crim. Proc. Ann. art. 894.1, the trial court did not impose an excessive sentence on defendant who was a four-time felony offender when he was sentenced to serve a minimum 21 years at hard labor for exposing himself in public in violation of La. Rev. Stat. Ann. § 14:106(A)(1). State v. Waxter, 576 So. 2d 569, 1991 La. App. LEXIS 311 (Feb. 28, 1991), writ of certiorari denied by 581 So. 2d 682, 1991 La. LEXIS 1755 (La. 1991).

•• Guidelines

••• General Overview. — Defendant was erroneously sentenced under La. Rev. Stat. Ann. § 14:106(G)(4), the more severe penalty provision of the obscenity statute, because the bill of information, instructions, and verdict form did not include the element of the ages of the victims; therefore, defendant was resentenced to a lesser penalty under § 14:106(G)(1). State v. Harris, 754 So. 2d 304, 2000 La. App. LEXIS 341 (Feb. 18, 2000).

Defendant’s sentence imposing three years’ probation, jail time, payment of costs, and a special probation condition upon his conviction for obscenity was not excessive because the trial court tailored the sentence to defendant, the sentence was near the minimum sentence that could be imposed under sentencing guidelines, and was not grossly out of proportion to the offense. State v. Pashandi, 490 So. 2d 679, 1986 La. App. LEXIS 7210 (June 11, 1986).

••• Adjustments & Enhancements

•••• Criminal History

••••• Prior Felonies. — Defendant who was convicted on the same day of two counts of obscenity under La. Rev. Stat. Ann. § 14:106 that arose out of separate criminal episodes was properly sentenced to life imprisonment as a multiple felony offender; there was no prohibition against enhancing multiple convictions obtained on the same day under the habitual offender law. State v. Martinez, 792 So. 2d 912, 2001 La. App. LEXIS 1818 (July 30, 2001), writ of certiorari denied by La. 2001-2588, 845 So. 2d 1066, 2003 La. LEXIS 1735 (La. May 30, 2003).

Because the penalty for second offense obscenity was already enhanced due to defendant’s first offense obscenity conviction, it could not be further enhanced by using the same felony conviction as a predicate offense under the habitual offender statute, La. Rev. Stat. Ann. § 15:529.1. State v. Harrelson, 590 So. 2d 1240, 1991 La. App. LEXIS 3205 (Nov. 22, 1991).

•• Imposition. — Error resulted when the trial court imposed sentence upon defendant for five counts of violating the obscenity statute, when defendant actually committed one offense and was charged five different ways in the bill of information, when his sentence exceeded the maximum sentence permitted under La. Rev. Stat. Ann. § 14:106. State v. Hungerford, 278 So. 2d 33, 1973 La. LEXIS 5827 (May 7, 1973).

••• Factors. — There was no error in sentencing defendant based on the range provided in La. Rev. Stat. Ann. § 14:106(G)(4) where, although the jury verdict form stated that the jury found defendant “guilty of obscenity”, in the context presented, with the only charged offense being guilty of obscenity with an unmarried person under seventeen, that was the offense of which defendant was found guilty. State v. Williams, 846 So. 2d 22, 2003 La. App. LEXIS 1022 (Apr. 8, 2003).

• Appeals

•• Standards of Review

••• Substantial Evidence

•••• General Overview. — Although defendant contended that he did not intentionally expose his genitals, defendant’s conviction for violating La. Rev. Stat. Ann. § 14:106(A)(1) was sufficiently supported by the victim’s testimony that defendant placed his genitals on a counter at a grocery store. State v. Gradick, 687 So. 2d 1071, 1997 La. App. LEXIS 48 (Jan. 22, 1997).

EVIDENCE

• Procedural Considerations

•• Circumstantial & Direct Evidence. — Although there was no direct evidence at trial that a victim of obscenity was unmarried, as required by La. Rev. Stat. Ann. § 14:106(G)(4), the circumstantial evidence provided adequate proof where the victim testified at trial that, at the time of the offense, she was thirteen years old and a student at a middle school, after the incident occurred, she went directly home, her mother was not there, so she enlisted the help of her sister to telephone her mother, and the police, not her husband, the victim lived with her mother and sister and no husband was mentioned, and when she went to the sheriff’s office to view mug shots, her mother, not her husband, accompanied her; therefore, it could reasonably have been inferred that the victim was not married. State v. Williams, 846 So. 2d 22, 2003 La. App. LEXIS 1022 (Apr. 8, 2003).

•• Preliminary Questions

••• General Overview. — Because the requirement of a hearing under La. Rev. Stat. Ann. § 14:106(F) applied only to printed matter, photographs, and films, where defendants had exposed their genitals behind glass screens in private booths in a public theater, a prosecution for obscenity under La. Rev. Stat. Ann. § 14:106(A)(1) was properly instituted, despite the lack of a prior judicial determination that the charged conduct was obscene. State v. Walters, 440 So. 2d 115, 1983 La. LEXIS 11901 (Oct. 17, 1983).

•• Weight & Sufficiency. — Victim’s testimony that defendant intentionally exposed his genitals in a public place and in public view for sexual reasons and in an offensive manner justified convicting defendant of obscenity under La. Rev. Stat. Ann. § 14:106(A). State v. Baker, 729 So. 2d 167, 1999 La. App. LEXIS 486 (Mar. 3, 1999).

Victim’s testimony that the defendant exposed himself to her in his back yard as she waited for the school bus constituted obscenity because, although the exposure was in the defendant’s back yard, it was near to a public place; in addition, the defendant directed the actions to the victim. State v. Magee, 517 So. 2d 464, 1987 La. App. LEXIS 11016 (Dec. 22, 1987).

Although the State proved that the magazine appealed to purient interests and depicted in a patently offensive way hard core sexual conduct, it did not show, as required by La. Rev. Stat. Ann. § 14:106, that the magazine as a whole lacked serious literary, artistic, political, or scientific value where the magazine contained current, serious articles; thus, the magazine was not obscene. State v. Walden Book Co., 386 So. 2d 342, 1980 La. LEXIS 8281 (July 3, 1980).

GOVERNMENTS

• Legislation

•• Interpretation. — A supermarket is a location or place open to the view of the public or the people at large such as a street, highway, neutral ground, sidewalk, park, beach, river bank or other place or location viewable therefrom, in view of the denunciation of intentional exposure of certain parts of the anatomy in such places by La. Rev. Stat. Ann. § 14:106, defining the crime of obscenity. State v. Muller, 365 So. 2d 464, 1978 La. LEXIS 6319 (Sept. 5, 1978).

The words, “public place,” were no part of the applicable portion of the obscenity statute defendant was asserted to have violated, and La. Rev. Stat. Ann. § 14:106 as written did not make criminal intentional exposure in a supermarket. State v. Muller, 365 So. 2d 464, 1978 La. LEXIS 6319 (Sept. 5, 1978).

A defendant convicted under La. Rev. Stat. Ann. § 14:106(2) of selling “lewd, lascivious, filthy and sexually indecent” magazines needed to be discharged and his conviction reversed, notwithstanding that at time of trial the state supreme court had unequivocally applied the statute to prohibit the sale of materials that could constitutionally be prohibited under safeguards set by the United States Supreme Court, because a ruling of that court that was issued while the appeal was pending clearly made the statute unconstitutional. State v. McNutt, 287 So. 2d 478, 1973 La. LEXIS 6583 (Dec. 3, 1973).

•• Overbreadth. — Under La. Rev. Stat. Ann. § 14:106(A)(1), convictions for attempted obscenity of two defendants who had exposed their genitals behind glass screens in private booths in a public theater were proper; section 14:106(A)(1) was not vague or overbroad and the defendants’ conduct was beyond the scope of any protection afforded by U.S. Const. amend. I. State v. Walters, 440 So. 2d 115, 1983 La. LEXIS 11901 (Oct. 17, 1983).

La. Rev. Stat. section 14:106 was not unconstitutionally vague, arbitrary, or overbroad because it informed defendants of the definition of hard-core sexual conduct and the type of conduct, which would subject them to criminal penalty. State v. Wrestle, Inc., 360 So. 2d 831, 1978 La. LEXIS 5349 (June 19, 1978), affirmed in part and reversed in part by 441 U.S. 130, 99 S. Ct. 1623, 60 L. Ed. 2d 96, 1979 U.S. LEXIS 87 (1979).

An obscenity statute, La. Rev. Stat. Ann. §§ 14:106(A)(2) and (3), was unconstitutional where the statute was over-broad, too general, and without the required specificity to withstand constitutional attack. State v. Shreveport News Agency, Inc., 287 So. 2d 464, 1973 La. LEXIS 6617 (Dec. 3, 1973).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — 47 U.S.C.S. 326, OPINION No. 78-1148, La. Atty. Gen. Op. No. 1978-1148; 1978 La. AG LEXIS 226.

The City of New Iberia is prohibited by La. R.S. 14:160(E) from passing an ordinance on the criminal offense of obscenity which exceeds the scope of the behavior listed in La. R.S. 14:106., Opinion No. 98-442, La. Atty. Gen. Op. No. 1998-442; 1999 La. AG LEXIS 98.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Louisiana Constitutional Law. 52 La. L. Rev. 575 (January, 1992).

§ 106.1. Promotion or wholesale promotion of obscene devices.

A. For the purposes of this Section, the following definitions shall apply unless the context clearly requires otherwise:

(1) “Obscene device” means a device, including an artificial penis or artificial vagina, which is designed or marketed as useful primarily for the stimulation of human genital organs.

(2) “Promote” means to manufacture, issue, sell, give, provide, lend, mail, deliver, transfer, transmit, distribute, circulate, disseminate, present, or exhibit, including the offer or agreement to do any of these things, for the purpose of sale or resale.

B. No person shall knowingly and intentionally promote an obscene device.

C. (1) On a first conviction, whoever commits the crime of promoting an obscene device shall be fined not less than one thousand dollars nor more than two thousand five hundred dollars or imprisoned with or without hard labor for not less than six months nor more than three years, or both.

(2) On a second conviction, the offender shall be imprisoned with or without hard labor for not less than six months nor more than three years, and in addition may be fined not less than two thousand five hundred dollars nor more than five thousand dollars. (Acts 1985, No. 928, § 1; Acts 2001, No. 403, § 1, eff. June 15, 2001.)

Editor’s Notes. — Acts 2006, No. 45, § 1, provides for retroactive application of certain penalty provisions, or related matters, as applied to defendants who were convicted or who were sentenced prior to June 15, 2001.

2001 Amendments. — Acts 2001, No. 403, § 1, effective June 15, 2001, deleted “without benefit of probation, parole, or suspension of sentence” in (C)(2).

CROSS REFERENCES

Municipal Law. — Promotion of obscene devices. New Orleans Code of Ordinance § 54-258.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Freedoms

••• Freedom of Speech

•••• Obscenity. — Criminal obscenity statute which banned all devices designed or marketed for human sexual stimulation was unconstitutional because it contained no procedural safeguards and did not provide for review of prurience or medical use. State v. Brenan, 772 So. 2d 64, 2000 La. LEXIS 1271 (May 16, 2000).

La. Rev. Stat. Ann. § 14:106.1 was an unreasonable measure taken by the legislature in order to promote morals, and thus unconstitutional. State v. Brenan, 772 So. 2d 64, 2000 La. LEXIS 1271 (May 16, 2000).

GOVERNMENTS

• State & Territorial Governments

•• Police Power. — In an action in which a defendant was convicted of the promotion of obscene devices the state had authority to regulate the sale of obscene devices but La. Rev. Stat. Ann. § 14:106.1 which only addressed commerce in devices designed for genital stimulation by proscribing sale or promotion of such devices was unconstitutional. State v. Brenan, 739 So. 2d 368, 1999 La. App. LEXIS 2168 (July 1, 1999), affirmed by La. 99-2291, 772 So. 2d 64, 2000 La. LEXIS 1271 (La. May 16, 2000).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Decisions Between Consenting Adults Made in Private-No Place for the Government to Tread. 60 La. L. Rev. 877 (Spring, 2000).

General Law Reviews. — Article: A Bedroom of One’s Own: Morality and Sexual Privacy after Lawrence v. Texas. 16 Yale J.L. & Feminism 1 (2004).

Overbreadth Outside the First Amendment. 34 N.M.L. Rev. 53 (Winter, 2004).

§ 106.2. Sexual acts prohibited in public; penalties.

A. It shall be unlawful for any person to engage in vaginal, anal, or oral sexual intercourse in any public place or place open to the public view for the purpose of gaining the attention of the public.

B. Whoever violates a provision of this Section shall be fined not more than one thousand dollars and imprisoned for not less than ten days nor more than one year. At least ten days of the sentence imposed shall be served without benefit of probation, parole, or suspension of sentence. (Acts 2003, No. 895, § 1.)

§ 106.3. Unlawful exhibition of sexually explicit material in a motor vehicle; penalties.

A. It shall be unlawful for any person to knowingly exhibit sexually explicit material in a motor vehicle on a public street, highway, public place, or any place open to public view knowing that the material is visible to the public from outside the motor vehicle.

B. For the purposes of this Section the term “exhibit sexually explicit material” means to present, exhibit, project, or display a motion picture, film, videotape, compact disc, digital versatile disc, digital video disc, or any other form of visual technology of any of the following:

(1) Ultimate sexual acts, normal or perverted, actual, simulated, or animated, whether between human beings, animals, or an animal and a human being.

(2) The graphic depiction of sex, including but not limited to the visual depiction of sexual activity or nudity.

C. (1) Whoever violates a provision of this Section upon a first conviction shall be fined not more than five hundred dollars or imprisoned for not more than six months, or both.

(2) Upon a second conviction, the offender shall be fined not more than one thousand dollars and imprisoned for not more than one year, or both.

(3) Upon a third or subsequent conviction, the offender shall be fined not more than one thousand dollars and shall be imprisoned for not more than one year, or both. At least ten days of the sentence imposed shall be served without benefit of probation, parole, or suspension of sentence. (Acts 2004, No. 767, § 1, eff. Aug. 15, 2004.)

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana Law Institute made minor stylistic changes to (A) as enacted by Acts 2004, No. 767, § 1.

§ 107. Vagrancy.

The following persons are and shall be guilty of vagrancy:

(1) Habitual drunkards; or

(2) Persons who live in houses of ill fame or who habitually associate with prostitutes; or

(3) Able-bodied persons who beg or solicit alms, provided that this article shall not apply to persons soliciting alms for bona fide religious, charitable or eleemosynary organizations with the authorization thereof; or

(4) Habitual gamblers or persons who for the most part maintain themselves by gambling; or

(5) Able-bodied persons without lawful means of support who do not seek employment and take employment when it is available to them; or

(6) Able-bodied persons of the age of majority who obtain their support gratis from persons receiving old age pensions or from persons receiving welfare assistance from the state; or

(7) Persons who loaf the streets habitually or who frequent the streets habitually at late or unusual hours of the night, or who loiter around any public place of assembly, without lawful business or reason to be present; or

(8) Persons found in or near any structure, movable, vessel, or private grounds, without being able to account for their lawful presence therein; or

(9) Prostitutes.

Whoever commits the crime of vagrancy shall be fined not more than two hundred dollars, or imprisoned for not more than six months, or both. (Amended by Acts 1952, No. 434, § 1; Acts 1968, No. 647, § 1.)
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GOVERNMENTS

• Legislation

•• Overbreadth. — Vagrancy statute that punished status as a habitual drunkard and did not define such behavior was void for vagueness given it punished status, rather than actions, so as to render any punishment thereunder cruel and unusual and violative of the state and federal constitutions. State v. Pugh, 369 So. 2d 1308, 1979 La. LEXIS 6295 (Apr. 9, 1979).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 14:107, the vagrancy statute is enforceable except for Section 107(1) and Section 107(7). OPINION No. 85-451, La. Atty. Gen. Op. No. 1985-451; 1985 La. AG LEXIS 457.

Local ordinances and La. R.S. 107 (1), (7) and (8), which allow prosecution of vagrancy, are not legally enforceable because these laws attempt to punish a status rather than an action. OPINION NUMBER 92-433, La. Atty. Gen. Op. No. 1992-433; 1992 La. AG LEXIS 325.

A park or area under the Mississippi River Bridge would not satisfy Louisiana’s residency requirements for the purposes of voter registration pursuant to R.S. 18:101(B). OPINION NUMBER 99-113, La. Atty. Gen. Op. No. 1999-113; 1999 La. AG LEXIS 100.

The governing authority cannot enact ordinances which infringe upon the inherent power and authority of an elected Chief of Police. Opinion No. 02-77, La. Atty. Gen. Op. No. 2002-77; 2002 La. AG LEXIS 123.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Maintaining Safety and Civility in Public Spaces: A Constitutional Approach to Aggressive Begging. 54 La. L. Rev. 285 (November, 1993).

§ 107.1. Ritualistic acts.

A. (1) The legislature hereby finds that this enactment is necessary for the immediate preservation of the public peace, health, morals, safety, and welfare and for the support of state government and its existing public institutions.

(2) The legislature further recognizes that:

(a) The preamble to the Constitution of Louisiana affirmatively states “We, the people of Louisiana, grateful to Almighty God for the civil, political, economic, and religious liberties we enjoy, and desiring to protect individual rights to life, liberty, and property; afford opportunity for the fullest development of the individual; assure equality of rights; promote the health, safety, education, and welfare of the people; maintain a representative and orderly government; ensure domestic tranquility; provide for the common defense; and secure the blessings of freedom and justice to ourselves and our posterity, do ordain and establish this constitution.”

(b) The state, under its police power, may enact laws in order to promote public peace, health, morals, and safety.

B. (1) For purposes of this Subsection, “ritualistic acts” means those acts undertaken as part of a ceremony, rite, initiation, observance, performance, or practice that result in or are intended to result in:

(a) The mutilation, dismemberment, torture, abuse, or sacrifice of animals.

(b) The ingestion of human or animal blood or human or animal waste.

(2) The acts defined in this Subsection are hereby determined to be destructive of the peace, health, morals, and safety of the citizens of this state and are hereby prohibited.

(3) Any person committing, attempting to commit, or conspiring with another to commit a ritualistic act may be sentenced to imprisonment for not more than five years or fined not more than five thousand dollars, or both.

C. (1) No person shall commit ritualistic mutilation, dismemberment, or torture of a human as part of a ceremony, rite, initiation, observance, performance, or practice.

(2) No person shall commit ritualistic sexual abuse of children or of physically or mentally disabled adults as part of a ceremony, rite, initiation, observance, performance, or practice.

(3) No person shall commit ritualistic psychological abuse of children or of physically or mentally disabled adults as part of a ceremony, rite, initiation, observance, performance, or practice.

(4) Any person who commits, attempts to commit, or conspires with another to commit a violation of this Subsection shall be sentenced to imprisonment for not less than five nor more than twenty-five years and may be fined not more than twenty-five thousand dollars.

D. Each violation that occurs under the provisions of this Section shall be considered a separate violation.

E. The provisions of this Section shall not be construed to apply to generally accepted agricultural or horticultural practices and specifically the branding or identification of livestock.

F. The provisions of this Section shall not be construed to apply to any state or federally approved, licensed, or funded research project. (Acts 1989, No. 637, § 1.)

CROSS REFERENCES

Louisiana Law. — First degree murder, see La. R.S. 14:30.

Aggravating circumstances, see La. C.Cr.P. Art. 905.4.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Proportionate Sentencing for Rape of a Minor: The Death Penalty Dilemma. 73 Tul. L. Rev. 981 (February, 1999).

§ 107.2. Hate crimes.

A. It shall be unlawful for any person to select the victim of the following offenses against person and property because of actual or perceived race, age, gender, religion, color, creed, disability, sexual orientation, national origin, or ancestry of that person or the owner or occupant of that property or because of actual or perceived membership or service in, or employment with, an organization: first or second degree murder; manslaughter; battery; aggravated battery; second degree battery; aggravated assault with a firearm; terrorizing; mingling harmful substances; simple, forcible, or aggravated rape; sexual battery, second degree sexual battery; oral sexual battery; carnal knowledge of a juvenile; indecent behavior with juveniles; molestation of a juvenile or a person with a physical or mental disability; simple, second degree, or aggravated kidnapping; simple or aggravated arson; placing combustible materials; communicating of false information of planned arson; simple or aggravated criminal damage to property; contamination of water supplies; simple or aggravated burglary; criminal trespass; simple, first degree, or armed robbery; purse snatching; extortion; theft; desecration of graves; institutional vandalism; or assault by drive-by shooting.

B. If the underlying offense named in Subsection A of this Section is a misdemeanor, and the victim of the offense listed in Subsection A of this Section is selected in the manner proscribed by that Subsection, the offender may be fined not more than five hundred dollars or imprisoned for not more than six months, or both. This sentence shall run consecutively to the sentence for the underlying offense.

C. If the underlying offense named in Subsection A of this Section is a felony, and the victim of the offense listed in Subsection A of this Section is selected in the manner proscribed by that Subsection, the offender may be fined not more than five thousand dollars or imprisoned with or without hard labor for not more than five years, or both. This sentence shall run consecutively to the sentence for the underlying offense.

D. “Organization”, as used in this Section, means all of the following:

(1) Any lawful corporation, trust, company, partnership, association, foundation, or fund.

(2) Any lawful group of persons, whether or not incorporated, banded together for joint action on any subject or subjects.

(3) Any entity or unit of federal, state, or local government. (Acts 1997, No. 1479, § 2, eff. July 15, 1997; Acts 2001, No. 301, § 1; Acts 2004, No. 676, § 1, eff. Aug. 15, 2004.)

LSLI Session 2011 Regular Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “molestation of a juvenile or a person with a physical or mental disability” for “molestation of a juvenile” in (A). See Acts 2011, No. 67, § 3.

2004 Amendments. — Acts 2004, No. 676, § 1, effective August 15, 2004, substituted “second degree sexual battery” for “aggravated sexual” and made minor stylistic changes in (A).

2001 Amendments. — Acts 2001, No. 301, § 1, effective August 15, 2001, deleted “aggravated oral sexual battery” preceding “carnal knowledge of a juvenile” in (A).

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 15:603.

Creation of system; functions; powers; duties, see La. R.S. 15:1204.2.

Studies; surveys; report, see La. R.S. 15:1204.4.
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CIVIL RIGHTS LAW

• Practice & Procedure

•• Criminal Penalties. — La. Rev. Stat. Ann. § 14:107.2 satisfies the constitutional requirement of definiteness because the jury could distinguish a hate crime from a non-hate crime; the language of the statute uses generally accepted meanings, words, or phrases, which have a fixed and definite meaning for the person of ordinary intelligence, the phrase, “because of actual or perceived race, age, gender, religion, color, creed, disability, sexual orientation, national origin, or ancestry,” is such that a person of ordinary intelligence would be given fair notice of what conduct is subject to a hate crime. State v. Palermo, 765 So. 2d 1139, 2000 La. App. LEXIS 1860 (June 27, 2000), reversed by, remanded by La. 2000-2488, 818 So. 2d 745, 2002 La. LEXIS 1831 (La. May 31, 2002).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The definition of “organization” in R.S. 14:107.2 may include members of the Armed Forces, but as criminal statutes are strictly interpreted, this conclusion would be subjected to judicial interpretation., Opinion No. 03-0161, 2003 La. AG LEXIS 303.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Department: Recent Developments: Corporate Law to Taxation. 50 La Bar Jnl. 364 (February/March, 2003).

General Law Reviews. — Essay: Agreeing To Agree: A Proponent and Opponent of Hate Crime Laws Reach for Common Ground. 41 Harv. J. on Legis. 421 (2004).

§ 107.3. Criminal blighting of property.

A. The terms used in this Section shall have the following meanings:

(1) “Blighted property” means those commercial or residential premises, including lots, which have been declared vacant, uninhabitable, and hazardous by an administrative hearing officer acting pursuant to R.S. 13:2575 or 2576 or other applicable law. Such premises may include premises which, because of their physical condition, are considered hazardous to persons or property, have been declared or certified blighted, and have been declared to be a public nuisance by an administrative hearing officer acting pursuant to R.S. 13:2575 or 2576, or any other applicable law.

(2) “Housing violations” means only those conditions in privately owned structures which are determined to constitute a threat or danger to the public health, safety, and welfare or to the environment.

(3) “Public nuisance” means any garage, shed, barn, house, building, or structure, that by reason of the condition in which it is permitted to remain, may endanger the health, life, limb, or property of any person, or cause any hurt, harm, damages, injury, or loss to any person in any one or more of the following conditions:

(a) The property is dilapidated, decayed, unsafe, or unsanitary, is detrimental to health, morals, safety, public welfare, and the well-being of the community, endangers life or property, or is conducive to ill health, delinquency, and crime.

(b) The property is a fire hazard.

(c) The conditions present on the property and its surrounding grounds are not reasonably or adequately maintained, thereby causing deterioration and creating a blighting influence or condition on nearby properties and thereby depreciating the value, use, and enjoyment to such an extent that it is harmful to the public health, welfare, morals, safety, and the economic stability of the area, community, or neighborhood in which such public nuisance is located.

B. Criminal blighting of property is the intentional or criminally negligent permitting of the existence of a condition of deterioration of property by the owner, which is deemed to have occurred when the property has been declared or certified as blighted after an administrative hearing, pursuant to R.S. 13:2575 or 2576, and after all reviews or appeals have occurred.

C. (1) On the first conviction, the offender shall be punished by a fine not to exceed five hundred dollars. Imposition of a fine may be suspended and in lieu thereof, the court may require the offender to correct all existing housing violations on the blighted property.

(2) On a second conviction, the offender shall be punished by a fine not to exceed five hundred dollars and ordered to perform not more than forty hours of community service. Additionally, the court shall require that the offender correct all existing housing violations on the blighted property.

(3) On any third or subsequent conviction, the offender shall be punished by a fine not to exceed two thousand dollars, and ordered to perform not more than eighty hours of community service, or both. Additionally, the court shall require that the offender correct all existing housing violations on the blighted property.

D. On any conviction under Paragraph (C)(2) or (3) of this Section, the court may order the offender to occupy the blighted property for a designated period of time not to exceed sixty days.

E. Any offense committed more than five years prior to the commission of the crime for which the defendant is being tried shall not be considered in the assessment of penalties hereunder.

F. The satisfactory performance of correction of housing violations on the blighted property provided for in this Section shall include inspections by a municipal entity responsible for inspecting property and enforcing health, housing, fire, historic district, and environment codes, or any other entity designated by the local governing authority, whose representatives shall report to the court on the successful or otherwise, correction of housing violations on the blighted property.

G. Community service activities as used in this Section may include clearing properties that have been declared or certified as blighted or a public nuisance as set forth herein, of debris, cutting grass, performing repairs, and otherwise correcting any situations giving rise to housing violations. Correction of housing violations on the offender’s own property will not be considered as fulfillment of the offender’s community service hours requirement. All community service activities assessed under this Section will be under the direct supervision of a municipal entity responsible for inspecting property and enforcing health, housing, fire, historic district, and environmental codes, or any other entity designated by the local governing authority. (Acts 1999, No. 1229, § 1; Acts 2001, No. 232, § 1.)

2001 Amendments. — Acts 2001, No. 232, § 1, effective August 15, 2001, in (D), substituted “Paragraph (C)(2) or (3) of this Section” for “Paragraph (2) or (3) of Subsection C,” and added “not to exceed sixty days” to the end of the sentence.

CROSS REFERENCES

Louisiana Law. — Housing Court division; jurisdiction; powers of judge; environmental docket, see La. R.S. 13:2493.1.

Enforcement of health, safety, and welfare ordinances in Jefferson Parish and Orleans Parish, see La. R.S. 33:1373.

Enforcement of health, safety and welfare ordinances of Orleans Parish, see La. R.S. 33:1374.

§ 107.4. Unlawful posting of criminal activity for notoriety and publicity.

A. It shall be unlawful for a person who is either a principal or accessory to a crime to obtain an image of the commission of the crime using any camera, videotape, photo-optical, photo-electric, or any other image recording device and to transfer that image obtained during the commission of the crime by the use of a computer online service, Internet service, or any other means of electronic communication, including but not limited to a local bulletin board service, Internet chat room, electronic mail, or online messaging service for the purpose of gaining notoriety, publicity, or the attention of the public.

B. Whoever violates the provisions of this Section shall be fined not more than five hundred dollars or imprisoned for not more than six months, or both.

C. The provisions of this Section shall not apply to any of the following:

(1) The obtaining, use, or transference of such images by a telephone company, cable television company, or any of its affiliates, an Internet provider, or commercial online service provider, or to the carrying, broadcasting, or performing of related activities in providing telephone, cable television, Internet, or commercial online services or in the production, exhibition, or presentation of an audiovisual work in any medium, including but not limited to a motion picture or television program.

(2) The obtaining, use, or transference of images by a law enforcement officer pursuant to investigation of criminal activity.

(3) The obtaining, use, or transference of images by any bona fide member of the news media broadcasting a news report through television, cable television, or other telecommunication.

(4) The obtaining, use, or transference of images for use in a feature-length film, short subject film, video, television series, television program, public service announcement, or commercial.

D. After the institution of prosecution, access to, and the disposition of any material seized as evidence of this offense shall be in accordance with R.S. 46:1845.

E. Any evidence resulting from the commission of unlawful filming or recording criminal activity shall be contraband. (Acts 2008, No. 660, § 1, eff. Aug. 15, 2008.)

Editor’s Notes. — Acts 2012, No. 404, § 2, effective August 1, 2012 and Acts 2012, No. 558, § 2, effective June 5, 2012, repealed R.S. 44:427 referenced in the section above.

SUBPART D. OFFENSES AFFECTING LAW ENFORCEMENT.

§ 108. Resisting an officer.

A. Resisting an officer is the intentional interference with, opposition or resistance to, or obstruction of an individual acting in his official capacity and authorized by law to make a lawful arrest, lawful detention, or seizure of property or to serve any lawful process or court order when the offender knows or has reason to know that the person arresting, detaining, seizing property, or serving process is acting in his official capacity.

B. (1) The phrase “obstruction of” as used herein shall, in addition to its common meaning, signification, and connotation mean the following:

(a) Flight by one sought to be arrested before the arresting officer can restrain him and after notice is given that he is under arrest.

(b) Any violence toward or any resistance or opposition to the arresting officer after the arrested party is actually placed under arrest and before he is incarcerated in jail.

(c) Refusal by the arrested or detained party to give his name and make his identity known to the arresting or detaining officer or providing false information regarding the identity of such party to the officer.

(d) Congregation with others on a public street and refusal to move on when ordered by the officer.

(2) The word “officer” as used herein means any peace officer, as defined in R.S. 40:2402, and includes deputy sheriffs, municipal police officers, probation and parole officers, city marshals and deputies, and wildlife enforcement agents.

C. Whoever commits the crime of resisting an officer shall be fined not more than five hundred dollars or be imprisoned for not more than six months, or both. (Amended by Acts 1952, No. 127, § 4; Acts 1960, No. 76, § 1; Acts 1963, No. 98, § 1; Acts 1968, No. 647, § 1; Acts 1984, No. 584, § 1; Acts 1989, No. 206, § 1; Acts 1991, No. 677, § 1; Acts 1992, No. 302, § 1; Acts 1993, No. 860, § 1; Acts 1997, No. 565, § 1, eff. Aug. 15, 1997; Acts 2001, No. 247, § 1, eff. Aug. 15, 2001; Acts 2006, No. 132, § 1, eff. Aug. 15, 2006.)

2006 Amendments. — Acts 2006, No. 132, § 1, effective August 15, 2006, in (A), inserted “lawful detention” and “detaining”; and in (B)(1)(c), inserted “or detained” twice, and substituted “such party to the officer” for “the arrested party to the arresting officer.”

2001 Amendments. — Acts 2001, No. 247, § 1, effective August 15, 2001, added “or providing false information regarding the identity of the arrested party to the arresting officer” to the end of the first sentence of (B)(1)(c).

CROSS REFERENCES

Municipal Law. — Resisting an officer. Baton Rouge Code of Ordinance § 13:108.

Resisting an officer. New Orleans Code of Ordinance § 54-441.

Resisting an officer. Shreveport Code of Ordinance § 50-158.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Double Jeopardy. — Based on the two applicable tests, a defendant was not deprived of the protection from double jeopardy, as defined by La. Code Crim. Proc. Ann. arts. 591 and 596, afforded him by U.S. Const. amend. V and La. Const. art. 1, § 15, because each of two battery of a police officer offenses and one simple battery offense under La. Rev. Stat. Ann. § 14:35, were separate and distinct given that each was committed against a different officer, and the gravamen of simple battery was not included within a resisting arrest offense under La. Rev. Stat. Ann. § 14:108, for which the defendant had been previously tried and convicted. State v. Love, 602 So. 2d 1014, 1992 La. App. LEXIS 1527 (May 20, 1992).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Possession

•••• General Overview. — Trial court’s order that denied defendant’s motion to suppress crack cocaine seized from defendant’s person was affirmed; the search was incident to a lawful arrest where defendant refused to heed the police officer’s order to stop and such failure constituted interference or obstruction within the meaning of La. Rev. Stat. Ann. § 14:108. State v. Washington, 725 So. 2d 587, 1998 La. App. LEXIS 3653 (Dec. 16, 1998).

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — Double jeopardy did not bar prosecuting defendants for aggravated battery following their pleas of guilty to resisting an officer even though the charges arose from the same criminal episode, as different evidence was required to prove each offense; defendants committed the offense of resisting an officer when they jumped on a state trooper’s back and beat and hit him, and they committed an aggravated battery when they intentionally struck the trooper with his flashlight. State v. Nichols, 337 So. 2d 1074, 1976 La. LEXIS 4261 (Sept. 13, 1976).

•• Homicide

••• Involuntary Manslaughter

•••• General Overview. — Where defendant ran a stop sign and killed the passenger of another car while fleeing from police, sufficient evidence was presented to support his conviction of manslaughter while resisting arrest; although the officers initially intended only to issue a traffic citation, defendant’s flight from the scene justified his arrest for resisting the officers in violation of La. Rev. Stat. Ann. § 14:108. State v. Jenkins, 454 So. 2d 282, 1984 La. App. LEXIS 9280 (July 3, 1984), remanded by 458 So. 2d 109, 1984 La. LEXIS 9823 (La. 1984).

••• Voluntary Manslaughter

•••• General Overview. — Resisting an officer in violation of La. Rev. Stat. Ann. § 14:108 was a misdemeanor directly affecting the “person” as defined in the manslaughter statute, La. Rev. Stat. Ann. § 14:31, and was a proper basis for supporting a manslaughter charge because defendant tried to crush an officer between two cars, struggled with the officer over a gun, and attempted to shoot the officer; thus, although resisting arrest was not listed among the crimes classified as “offenses against the person,” the legislature, by simply inserting this crime where it fit conveniently as part of a group of similar offenses, did not mean to imply that law enforcement officers were not “persons.” State v. Jordan, 774 So. 2d 267, 2000 La. App. LEXIS 2537 (Oct. 18, 2000), writ denied by La. 2001-3329, 801 So. 2d 363, 2001 La. LEXIS 3071 (La. Nov. 9, 2001).

•• Miscellaneous Offenses

••• Disruptive Conduct

•••• General Overview. — Because defendant was arraigned on both cases at the same time, each minute entry contained the numbers of the two cases, the cases were tried together, a single verdict was rendered, and defendant was sentenced on both cases at the same time, the charges should be considered consolidated; thus, because the aggregate punishment for disturbing the peace and resisting an officer exceeded six months, defendant had a right to be tried by a jury. State v. Armant, 839 So. 2d 271, 2003 La. App. LEXIS 81 (Jan. 28, 2003).

••• Obstruction of Justice

•••• General Overview. — Defendant should not have been arrested for a violation of La. Rev. Stat. Ann. § 14:108 where the arresting officer was not obstructed by defendant’s actions in making initial contact with the officer; additionally, the officer had no reason to stop and question her under La. Code Crim. Proc. Ann. art. 215.1, and had no probable cause to arrest her as it was not illegal for defendant to have spoken to the officer and defendant did not engage in any suspicious behavior or interfere with an ongoing police investigation. State v. Coleman, 791 So. 2d 780, 2001 La. App. LEXIS 1791 (July 11, 2001), writ of certiorari denied by La. 2001-2257, 799 So. 2d 1138, 2001 La. LEXIS 4016 (La. Oct. 12, 2001).

••• Resisting Arrest

•••• General Overview. — Where the defense presented new evidence that witnesses did not hear a siren, which was an element under La. Rev. Stat. Ann. § 14:108.1(C), the State was entitled to present rebuttal evidence on this element through the admission of a tape recording of the siren, and because the State did not intend to introduce the tape at trial and only introduced it to rebut defendant’s evidence, the State was not required to disclose the tape pursuant to La. Code Crim. Proc. Ann. art. 718. State v. Hendricks, 850 So. 2d 1096, 2003 La. App. LEXIS 2142 (July 16, 2003).

Defendant, subjected to an unlawful investigatory search by police, did not have the right to resist the search. State v. Sims, 851 So. 2d 1039, 2003 La. LEXIS 1938 (June 27, 2003).

Prisoner pled guilty under an Alford plea to three counts of battery of a police officer, and never claimed excessive force during the arrest, so the prisoner’s justification defense was barred. Calhoun v. Sanderson, 2003 U.S. Dist. LEXIS 4620 (Mar. 25, 2003).

Because there was sufficient evidence to support defendant’s arrest for disturbing the peace, the arrest for resisting an officer was based on probable cause; the evidence was sufficient to prove that defendant resisted arrest based on the deputy’s efforts to handcuff defendant after the deputy told defendant that defendant was under arrest and because the deputy required another deputy’s assistance to subdue defendant. State v. Armant, 839 So. 2d 271, 2003 La. App. LEXIS 81 (Jan. 28, 2003).

When defendant jerked his arm away from police attempting to escort him out of the house, police were not making an arrest, seizing property, or serving process, so police did not have probable cause to arrest defendant for resisting arrest under La. Rev. Stat. Ann. § 14:108(A). State v. Ceaser, 828 So. 2d 680, 2002 La. App. LEXIS 2977 (Oct. 2, 2002), reversed by La. 02-3021, 859 So. 2d 639, 2003 La. LEXIS 2862 (La. Oct. 21, 2003).

Defendant’s conviction for resisting an officer was reversed in a case where a deputy’s insistence on intruding into the defendant’s home— while attempting to seize property in possession of the defendant’s daughter—was unreasonable after the defendant informed the deputy that her daughter did not live there and did not receive mail there. State v. Wilson, 822 So. 2d 20, 2002 La. App. LEXIS 1927 (June 14, 2002).

Resisting an officer in violation of La. Rev. Stat. Ann. § 14:108 was a misdemeanor directly affecting the “person” as defined in the manslaughter statute, La. Rev. Stat. Ann. § 14:31, and was a proper basis for supporting a manslaughter charge because defendant tried to crush an officer between two cars, struggled with the officer over a gun, and attempted to shoot the officer; thus, although resisting arrest was not listed among the crimes classified as “offenses against the person,” the legislature, by simply inserting this crime where it fit conveniently as part of a group of similar offenses, did not mean to imply that law enforcement officers were not “persons.” State v. Jordan, 774 So. 2d 267, 2000 La. App. LEXIS 2537 (Oct. 18, 2000), writ denied by La. 2001-3329, 801 So. 2d 363, 2001 La. LEXIS 3071 (La. Nov. 9, 2001).

Where a police officer, who was not in the process of arresting anyone, seizing property, or serving process, stopped a truck on suspicion that an occupant of the truck threw a beer bottle at a car, and one of the occupants addressed the officer in an offensive way that prevented the officer from investigating the bottle-throwing incident, the officer did not have probable cause to arrest the vocal occupant pursuant to La. Rev. Stat. Ann. § 14:108 for interfering with a police officer, but did have probable cause to arrest him for violating La. Rev. Stat. Ann. 14:103(A)(2) by preventing the officer from pursuing his lawful business under La. Rev. Stat. Ann. art. 103(A)(2) of conducting an investigation. McDaniel v. Green, 755 So. 2d 942, 1999 La. App. LEXIS 3703 (Dec. 22, 1999), writ denied by La. 2000-0200, 758 So. 2d 151, 2000 La. LEXIS 901 (La. Mar. 24, 2000).

When the trial court determined only that officers had a little difficulty putting handcuffs on defendant, he ruled that the evidence was not proof beyond a reasonable doubt that defendant was resisting arrest. State v. Arrington, 738 So. 2d 1087, 1999 La. App. LEXIS 1487 (Apr. 21, 1999).

In an action by the city and a workers’ compensation fund for the reimbursement of the workers’ compensation benefits, summary judgment in an arrestee’s favor was proper because the city and the fund failed to establish any of the necessary predicate police activities under La. Rev. Stat. Ann. § 14:108, that the arrestee’s arrest for resisting an officer was unlawful, and that the force that he exerted in resisting that arrest was reasonable under the circumstances. City of Carencro v. Faulk, 715 So. 2d 569, 1998 La. App. LEXIS 1530 (June 10, 1998).

Defendant who mumbled words when he was the passenger in a stopped vehicle was illegally arrested for resisting arrest where the officer’s actions in taking him out of the vehicle and searching him were not covered by La. Rev. Stat. Ann. § 14:108, which prohibited conduct which obstructed officers acting in their official capacity, while attempting to seize property, serve process or arrest. State v. Green, 706 So. 2d 536, 1997 La. App. LEXIS 2994 (Dec. 30, 1997).

Where the defendant’s lie did not interfere with, or obstruct in actual consequence, the officer’s service of a civil summons, defendant’s conviction for resisting an officer was overturned, even though defendant lied about the presence of a person in the rear of his store that was to be served. State v. Daigle, 701 So. 2d 685, 1997 La. App. LEXIS 1632 (June 11, 1997).

Defendant did not commit the crime of resisting an officer where he had been crouching down to avoid being seen by a deputy, and, as the deputy approached, he ran away; he was running away from a detention and not an arrest. State v. Flanagan, 691 So. 2d 866, 1997 La. App. LEXIS 886 (Apr. 2, 1997).

Arrest and search of individual was proper that led to discovery of cocaine, because police were in hot pursuit of a suspect that entered a house, and the individual let the suspect in and attempted to prevent police from entering, therefore police had reasonable believe that the individual committed the crime of resisting an officer. State v. Byas, 648 So. 2d 37, 1994 La. App. LEXIS 3407 (Dec. 15, 1994).

Pursuant to La. Rev. Stat. Ann. § 14:108, the police officer’s arrest of the citizen for refusing to leave the street was illegal on the ground that the citizen’s presence did not obstruct the officer in his official duties in making a lawful arrest or seizure; thus, the citizen was not liable for the police officer’s injuries because they resulted from the citizen’s lawful and reasonable resistance to the unlawful apprehension. Melancon v. Trahan, 645 So. 2d 722, 1994 La. App. LEXIS 2615 (Oct. 5, 1994), writ of certiorari denied by La. 95-0087, 650 So. 2d 1183, 1995 La. LEXIS 736 (La. Mar. 10, 1995).

Under La. Rev. Stat. Ann. § 14:108, defendant could not be arrested for giving the police a bogus name where the crime of resisting arrest contemplated that the bogus name be given after arrest. State v. Hoye, 635 So. 2d 1289, 1994 La. App. LEXIS 913 (Apr. 14, 1994), limited by State v. Tyler, La. App. 98-1667, 749 So. 2d 767, 1999 La. App. LEXIS 3298 (La.App. 4 Cir. Nov. 24, 1999).

Based on the two applicable tests, a defendant was not deprived of the protection from double jeopardy, as defined by La. Code Crim. Proc. Ann. arts. 591 and 596, afforded him by U.S. Const. amend. V and La. Const. art. 1, § 15, because each of two battery of a police officer offenses and one simple battery offense under La. Rev. Stat. Ann. § 14:35, were separate and distinct given that each was committed against a different officer, and the gravamen of simple battery was not included within a resisting arrest offense under La. Rev. Stat. Ann. § 14:108, for which the defendant had been previously tried and convicted. State v. Love, 602 So. 2d 1014, 1992 La. App. LEXIS 1527 (May 20, 1992).

Where defendant was charged with the misdemeanor offense of resisting an officer in violation of La. Rev. Stat. Ann. §14:108, the appellate court lacked jurisdiction to entertain defendant’s claim that the conviction was not supported by substantial evidence, when defendant was not entitled to a jury trial. State v. Major, 597 So. 2d 108, 1992 La. App. LEXIS 976 (Mar. 31, 1992).

There was sufficient evidence to support defendant’s convictions for battery of an officer, in violation of La. Rev. Stat. Ann. § 14:34.2, and resisting an officer, in violation of La. Rev. Stat. Ann. § 14:108, where defendant fled from the officer and hid under a van and then beat the officer about the chest when he apprehended her. State v. Brooks, 595 So. 2d 777, 1992 La. App. LEXIS 562 (Feb. 25, 1992).

Evidence was insufficient to support a juvenile’s conviction for resisting an officer by flight when the officer had not decided to arrest the juvenile when she ran and it was unclear whether the juvenile knew she was going to be arrested or pursued. State in Interest of A.G., 537 So. 2d 853, 1989 La. App. LEXIS 51 (Jan. 18, 1989).

Defendant’s failure to obey an officer’s order to exit a vehicle while the officer was merely investigating the scene and before defendant had been placed under arrest was not resisting an officer under La. Rev. Stat. Ann. § 14:108. State v. Brister, 514 So. 2d 205, 1987 La. App. LEXIS 10357 (Oct. 7, 1987).

Because police officers did not have probable cause to arrest defendant when they went to her home, defendant’s resistance was not of a lawful arrest and, accordingly, was not resistance under La. Rev. Stat. Ann. § 14:108. State v. Siggers, 490 So. 2d 716, 1986 La. App. LEXIS 7212 (June 11, 1986), writ of certiorari denied by 494 So. 2d 1182, 1986 La. LEXIS 7367 (La. 1986).

Where defendant ran a stop sign and killed the passenger of another car while fleeing from police, sufficient evidence was presented to support his conviction of manslaughter while resisting arrest; although the officers initially intended only to issue a traffic citation, defendant’s flight from the scene justified his arrest for resisting the officers in violation of La. Rev. Stat. Ann. § 14:108. State v. Jenkins, 454 So. 2d 282, 1984 La. App. LEXIS 9280 (July 3, 1984), remanded by 458 So. 2d 109, 1984 La. LEXIS 9823 (La. 1984).

After defendant’s car was stopped for running a red light, defendant, formerly a passenger, did not obstruct officers by getting behind the wheel and driving the car in the opposite direction from the fleeing original driver; hence, he was improperly convicted of resisting arrest in violation of La. Rev. Stat. Ann. § 14:108, and on appeal the court reversed his conviction and sentence. State v. Hawkins, 422 So. 2d 1155, 1982 La. LEXIS 12723 (Nov. 29, 1982).

Conviction for resisting an officer under La. Rev. Stat. Ann. § 14:108 could not stand because the officer admitted that defendant had not been arrested and was only going to be detained for questioning. State v. Nix, 406 So. 2d 1355, 1981 La. LEXIS 10995 (Dec. 4, 1981).

Defendant’s conviction for resisting arrest was affirmed; his verbal actions constituted more than an exercise of his right of free speech because he caused a delay in his arrest, allowed a crowd to form and placed the officer in a dangerous situation. State v. Singleton, 404 So. 2d 1226, 1981 La. LEXIS 10454 (Sept. 28, 1981).

Defendant was wrongfully convicted for resisting an officer because his arrest was unlawful, as no probable cause existed to effectuate the arrest, as defendant’s intoxication on his own property, in a rural area, with no other residence located nearby, could not have disturbed the peace. State v. Lindsay, 388 So. 2d 781, 1980 La. LEXIS 8477 (Sept. 3, 1980).

Trial court erred in denying defendants’ motions to quash an information charging them with resisting an officer in violation of La. Rev. Stat. Ann. § 14:108(D); bill of particulars failed to set forth facts showing that defendants’ disobedience to officers’ orders obstructed the officers, acting in their official capacity, while attempting to seize property, serve process, or make an arrest. State v. Huguet, 369 So. 2d 1331, 1979 La. LEXIS 6290 (Apr. 9, 1979).

Where the decedent interfered with the police captain’s arrest of his companion, in violation of La. Rev. Stat. Ann. § 14:108, resisted arrest, attempted to flee in his car, and assaulted the police captain, the police officer acted reasonably in pulling his weapon, and its discharge during the decedent’s assault was accidental. Loyden v. J. C. Penney Co., 352 So. 2d 755, 1977 La. App. LEXIS 5246 (Nov. 17, 1977), writ of certiorari denied by 354 So. 2d 207 (La. 1978).

Double jeopardy did not bar prosecuting defendants for aggravated battery following their pleas of guilty to resisting an officer even though the charges arose from the same criminal episode, as different evidence was required to prove each offense; defendants committed the offense of resisting an officer when they jumped on a state trooper’s back and beat and hit him, and they committed an aggravated battery when they intentionally struck the trooper with his flashlight. State v. Nichols, 337 So. 2d 1074, 1976 La. LEXIS 4261 (Sept. 13, 1976).

Defendant was not prejudiced by the fact that the state announced that it was prosecuting defendant under all paragraphs of La. Rev. Stat. Ann. § 14:08 but adduced no evidence to support some ways in which the statute might have been violated. The bill of information and the bill of particulars informed the trial court and defendant of the charges against him and would support a plea of former jeopardy. State v. Glover, 262 LA. 495, 263 So. 2d 866, 1972 La. LEXIS 5938 (June 29, 1972).

Trial court erred in denying defendant’s motion for a directed verdict under La. Code Crim. Proc. Ann. art. 778 in his trial for resisting arrest; there was no probable cause for defendant’s vagrancy arrest, and defendant could not be convicted of resisting an officer under La. Rev. Stat. Ann. § 14:108 where the officer was attempting to make an unlawful arrest. State v. Lopez, 256 LA. 108, 235 So. 2d 394, 1970 La. LEXIS 3828 (May 4, 1970).

An indictment for resisting an officer which charged the defendant by referring to the crime charged by name and article number only was fundamentally defective and insufficient. State v. Ledent, 230 LA. 780, 89 So. 2d 299, 1956 La. LEXIS 1460 (June 11, 1956).

• Arrests

•• Probable Cause. — Because there was sufficient evidence to support defendant’s arrest for disturbing the peace, the arrest for resisting an officer was based on probable cause; the evidence was sufficient to prove that defendant resisted arrest based on the deputy’s efforts to handcuff defendant after the deputy told defendant that defendant was under arrest and because the deputy required another deputy’s assistance to subdue defendant. State v. Armant, 839 So. 2d 271, 2003 La. App. LEXIS 81 (Jan. 28, 2003).

Defendant should not have been arrested for a violation of La. Rev. Stat. Ann. § 14:108 where the arresting officer was not obstructed by defendant’s actions in making initial contact with the officer; additionally, the officer had no reason to stop and question her under La. Code Crim. Proc. Ann. art. 215.1, and had no probable cause to arrest her as it was not illegal for defendant to have spoken to the officer and defendant did not engage in any suspicious behavior or interfere with an ongoing police investigation. State v. Coleman, 791 So. 2d 780, 2001 La. App. LEXIS 1791 (July 11, 2001), writ of certiorari denied by La. 2001-2257, 799 So. 2d 1138, 2001 La. LEXIS 4016 (La. Oct. 12, 2001).

Where a police officer, who was not in the process of arresting anyone, seizing property, or serving process, stopped a truck on suspicion that an occupant of the truck threw a beer bottle at a car, and one of the occupants addressed the officer in an offensive way that prevented the officer from investigating the bottle-throwing incident, the officer did not have probable cause to arrest the vocal occupant pursuant to La. Rev. Stat. Ann. § 14:108 for interfering with a police officer, but did have probable cause to arrest him for violating La. Rev. Stat. Ann. 14:103(A)(2) by preventing the officer from pursuing his lawful business under La. Rev. Stat. Ann. art. 103(A)(2) of conducting an investigation. McDaniel v. Green, 755 So. 2d 942, 1999 La. App. LEXIS 3703 (Dec. 22, 1999), writ denied by La. 2000-0200, 758 So. 2d 151, 2000 La. LEXIS 901 (La. Mar. 24, 2000).

Defendant who mumbled words when he was the passenger in a stopped vehicle was illegally arrested for resisting arrest where the officer’s actions in taking him out of the vehicle and searching him were not covered by La. Rev. Stat. Ann. § 14:108, which prohibited conduct which obstructed officers acting in their official capacity, while attempting to seize property, serve process or arrest. State v. Green, 706 So. 2d 536, 1997 La. App. LEXIS 2994 (Dec. 30, 1997).

•• Warrants. — Police officer was awarded damages for personal injuries he sustained in the line of duty, because the arrestee breached his duty to submit peaceably to the lawful arrest as required under La. Rev. Stat. Ann. § 14:108. Worley v. Winston, 550 So. 2d 694, 1989 La. App. LEXIS 1520 (Aug. 23, 1989), writ of certiorari denied by 551 So. 2d 1342, 1989 La. LEXIS 2731 (La. 1989).

• Search & Seizure

•• Warrantless Searches

••• Exigent Circumstances

•••• General Overview. — Arrest and search of individual was proper that led to discovery of cocaine, because police were in hot pursuit of a suspect that entered a house, and the individual let the suspect in and attempted to prevent police from entering, therefore police had reasonable believe that the individual committed the crime of resisting an officer. State v. Byas, 648 So. 2d 37, 1994 La. App. LEXIS 3407 (Dec. 15, 1994).

••• Search Incident to Lawful Arrest

•••• General Overview. — Trial court’s order that denied defendant’s motion to suppress crack cocaine seized from defendant’s person was affirmed; the search was incident to a lawful arrest where defendant refused to heed the police officer’s order to stop and such failure constituted interference or obstruction within the meaning of La. Rev. Stat. Ann. § 14:108. State v. Washington, 725 So. 2d 587, 1998 La. App. LEXIS 3653 (Dec. 16, 1998).

• Accusatory Instruments

•• Indictments

••• General Overview. — An indictment for resisting an officer which charged the defendant by referring to the crime charged by name and article number only was fundamentally defective and insufficient. State v. Ledent, 230 LA. 780, 89 So. 2d 299, 1956 La. LEXIS 1460 (June 11, 1956).

•• Informations

••• General Overview. — Defendant was not prejudiced by the fact that the state announced that it was prosecuting defendant under all paragraphs of La. Rev. Stat. Ann. § 14:08 but adduced no evidence to support some ways in which the statute might have been violated. The bill of information and the bill of particulars informed the trial court and defendant of the charges against him and would support a plea of former jeopardy. State v. Glover, 262 LA. 495, 263 So. 2d 866, 1972 La. LEXIS 5938 (June 29, 1972).

• Discovery & Inspection

•• Bills of Particulars

••• General Overview. — Trial court erred in denying defendants’ motions to quash an information charging them with resisting an officer in violation of La. Rev. Stat. Ann. § 14:108(D); bill of particulars failed to set forth facts showing that defendants’ disobedience to officers’ orders obstructed the officers, acting in their official capacity, while attempting to seize property, serve process, or make an arrest. State v. Huguet, 369 So. 2d 1331, 1979 La. LEXIS 6290 (Apr. 9, 1979).

• Double Jeopardy

•• Attachment Jeopardy. — Double jeopardy did not bar prosecuting defendants for aggravated battery following their pleas of guilty to resisting an officer even though the charges arose from the same criminal episode, as different evidence was required to prove each offense; defendants committed the offense of resisting an officer when they jumped on a state trooper’s back and beat and hit him, and they committed an aggravated battery when they intentionally struck the trooper with his flashlight. State v. Nichols, 337 So. 2d 1074, 1976 La. LEXIS 4261 (Sept. 13, 1976).

• Trials

•• Burdens of Proof

••• Prosecution. — When the trial court determined only that officers had a little difficulty putting handcuffs on defendant, he ruled that the evidence was not proof beyond a reasonable doubt that defendant was resisting arrest. State v. Arrington, 738 So. 2d 1087, 1999 La. App. LEXIS 1487 (Apr. 21, 1999).

•• Defendant’s Rights

••• Right to Jury Trial

•••• Misdemeanors. — Because defendant was arraigned on both cases at the same time, each minute entry contained the numbers of the two cases, the cases were tried together, a single verdict was rendered, and defendant was sentenced on both cases at the same time, the charges should be considered consolidated; thus, because the aggregate punishment for disturbing the peace and resisting an officer exceeded six months, defendant had a right to be tried by a jury. State v. Armant, 839 So. 2d 271, 2003 La. App. LEXIS 81 (Jan. 28, 2003).

EVIDENCE

• Procedural Considerations

•• Weight & Sufficiency. — Because there was sufficient evidence to support defendant’s arrest for disturbing the peace, the arrest for resisting an officer was based on probable cause; the evidence was sufficient to prove that defendant resisted arrest based on the deputy’s efforts to handcuff defendant after the deputy told defendant that defendant was under arrest and because the deputy required another deputy’s assistance to subdue defendant. State v. Armant, 839 So. 2d 271, 2003 La. App. LEXIS 81 (Jan. 28, 2003).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Executive orders calling the Louisiana Army National Guard (Guard) to state active duty for the purposes of providing security, directing traffic flow, protecting restricted areas, or the like with respect to civil emergencies or natural disasters necessarily and implicitly carry with them the granting of the peace officer powers provided for in R.S. 29:7.1 as the necessary and implied means of fulfilling such purposes. Various statutes cited may provide basis for arresting those who obstruct or interfere with Guard in carrying out its duties and operations in response to civil emergencies and natural disasters., OPINION No. 86-101, La. Atty. Gen. Op. No. 1986-101; 1986 La. AG LEXIS 700.

Probation officers are “law enforcement personnel” entitled to unhampered access over bridges and ferries., Opinion No. 01-454A, La. Atty. Gen. Op. No. 2001-454; 2002 La. AG LEXIS 337.

First, a person may be arrested for the refusal to sign a traffic citation, but not for the violation of ‘resisting arrest’. Second, the type of bail, the amount, and [*2] the manner in which it is executed, is within the discretion of the city court judge or mayor’s court judge, as long as it is not contrary to any other law. However, once fixed by the court, the defendant, in posting the bond shall have the right to select either a commercial surety, a secured personal surety, or a cash deposit.“ Third, when the driver’s clasp is fastened, but the shoulder and/or chest harness is not properly across the chest and shoulder, then the safety belt is not ”properly fastened about the body“ and La. R.S. 32:295.1 has been violated. Finally, the law specifically does provide for certain instances where the deposit of the driver’s license in lieu of bail is an option. Opinion 06-0189. 2006 La. AG LEXIS 309.

§ 108.1. Flight from an officer; aggravated flight from an officer.

A. No driver of a motor vehicle or operator of a watercraft shall intentionally refuse to bring a vehicle or watercraft to a stop knowing that he has been given a visual and audible signal to stop by a police officer when the officer has reasonable grounds to believe that the driver has committed an offense. The signal shall be given by an emergency light and a siren on a vehicle marked as a police vehicle or marked police watercraft.

B. Whoever commits the crime of flight from an officer shall be fined not less than one hundred fifty dollars, nor more than five hundred dollars, or imprisoned for not more than six months, or both.

C. Aggravated flight from an officer is the intentional refusal of a driver to bring a vehicle to a stop or of an operator to bring a watercraft to a stop, under circumstances wherein human life is endangered, knowing that he has been given a visual and audible signal to stop by a police officer when the officer has reasonable grounds to believe that the driver or operator has committed an offense. The signal shall be given by an emergency light and a siren on a vehicle marked as a police vehicle or marked police watercraft.

D. Circumstances wherein human life is endangered shall be any situation where the operator of the fleeing vehicle or watercraft commits at least two of the following acts:

(1) Leaves the roadway or forces another vehicle to leave the roadway.

(2) Collides with another vehicle or watercraft.

(3) Exceeds the posted speed limit by at least twenty-five miles per hour.

(4) Travels against the flow of traffic or in the case of watercraft, operates the watercraft in a careless manner in violation of R.S. 34:851.4 or in a reckless manner in violation of R.S. 14:99.

(5) Fails to obey a stop sign or a yield sign.

(6) Fails to obey a traffic control signal device.

E. Whoever commits aggravated flight from an officer shall be imprisoned at hard labor for not more than two years and may be fined not more than two thousand dollars.

F. In addition to any other fine or penalty imposed pursuant to the provisions of this Section, the court may, in its discretion, order restitution as a part of the sentence. If a person ordered to make restitution pursuant to this Section is found to be indigent and therefore unable to make restitution in full at the time of conviction, the court shall order a periodic payment plan consistent with the person’s financial ability. (Added by Acts 1981, No. 307, § 1; Amended by Acts 1997, No. 865, § 1, eff. Aug. 15, 1997; Acts 2008, No. 3, § 1, eff. Aug. 15, 2008; Acts 2009, No. 6, § 1, eff. Aug. 15, 2009; Acts 2010, No. 512, § 1, eff. Aug. 15, 2010; Acts 2011, No. 264, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 264 substituted “R.S. 14:99” for “R.S. 34:851.5” in (D)(4).

2010 Amendments. — The 2010 amendment by No. 512 added “and may be fined not more than two thousand dollars” in (E); and added (F).

2009 Amendments. — The 2009 amendment by No. 6, in (A), in the first sentence, added “or operator of a watercraft” and added “or watercraft,” and added “or marked police watercraft” to the end of the second sentence; in (C), in the first sentence, added “or of an operator to bring a watercraft to a stop” and added “or operator,” and added “or marked police watercraft” to the end of the second sentence; added “or watercraft” in (D) and (D)(2); and added the language beginning “or in the case of watercraft” to the end of (D)(4).

2008 Amendments. — Acts 2008, No. 3, § 1, effective August 15, 2008, added (D)(5) and (6).

CROSS REFERENCES

Municipal Law. — Flight from an officer. Shreveport Code of Ordinance § 50-159.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• Obstruction of Justice

•••• General Overview. — There was sufficient evidence to support defendant’s conviction for aggravated flight from an officer, in violation of La. Rev. Stat. Ann. § 14:108.1(C), because police had reasonable grounds to believe that defendant had committed an offense when they attempted to pull a stolen vehicle over, the driver of the car sped up and gave chase, police found the unoccupied vehicle wrecked in a ditch, and defendant was discovered under a nearby house. State v. Ashley, 768 So. 2d 817, 2000 La. App. LEXIS 2265 (Oct. 4, 2000), writ denied by La. 2000-3122, 776 So. 2d 466, 2000 La. LEXIS 3488 (La. Dec. 8, 2000).

• Eyewitness Identification

•• Showup Identifications. — In a simple burglary and aggravated flight from an officer case, defendant failed to prove there was a substantial likelihood of misidentification as a result of the identification procedure even though the “show-up” identification did focus on defendant; the state negated the likelihood of misidentification by presenting evidence that a deputy had the opportunity to get a good look at the suspect when the suspect drove past him immediately before the chase ensued, and therefore the state’s evidence sufficiently satisfied the Manson factors. State v. Gibbs, 864 So. 2d 866, 2003 La. App. LEXIS 3683 (Dec. 30, 2003).

• Double Jeopardy

•• Double Jeopardy Protection

••• Multiple Punishments. — Where defendant was convicted of aggravated criminal damage to property, for ramming two police cars, and aggravated flight from an officer, for dragging an officer attempting to make an arrest, and recklessly driving at speeds up to 70 miles per hour thought residential areas, under the “same evidence” test, the two crimes were not the same offenses, and double jeopardy did not apply. State v. Bates, 859 So. 2d 841, 2003 La. App. LEXIS 2852 (Oct. 16, 2003), writ denied by La. 2004-0141, 874 So. 2d 173, 2004 La. LEXIS 1825 (La. May 21, 2004).

• Juries & Jurors

•• Size of Jury

••• General Overview. — Defendant’s conviction for aggravated flight from an officer was reversed and his sentence vacated where that was an offense necessarily punishable at hard labor and thus required a jury of 12; defendant had been tried by 6 jurors, which was an error patent, and thus, the verdict was null. State v. Brown, 849 So. 2d 566, 2003 La. App. LEXIS 1348 (May 9, 2003).

EVIDENCE

• Procedural Considerations

•• Weight & Sufficiency. — Evidence was sufficient to show that defendant fled from police officers in a stolen car where the entire incident was recorded on the trooper’s video equipment, and the two troopers never lost sight of defendant during the entire chase and were never more than five to six feet behind him. State v. Miller, 836 So. 2d 614, 2002 La. App. LEXIS 4061 (Dec. 30, 2002), writ denied by La. 2003-0200, 855 So. 2d 326, 2003 La. LEXIS 2911 (La. Oct. 10, 2003), writ denied by La. 2003-0503, 855 So. 2d 329, 2003 La. LEXIS 2925 (La. Oct. 10, 2003).

§ 108.2. Resisting a police officer with force or violence.

A. Resisting a police officer with force or violence is any of the following when the offender has reasonable grounds to believe the victim is a police officer who is arresting, detaining, seizing property, serving process, or is otherwise acting in the performance of his official duty:

(1) Using threatening force or violence by one sought to be arrested or detained before the arresting officer can restrain him and after notice is given that he is under arrest or detention.

(2) Using threatening force or violence toward or any resistance or opposition using force or violence to the arresting officer after the arrested party is actually placed under arrest and before he is incarcerated in jail.

(3) Injuring or attempting to injure a police officer engaged in the performance of his duties as a police officer.

(4) Using or threatening force or violence toward a police officer performing any official duty.

B. For purposes of this Section, “police officer” shall include any commissioned police officer, sheriff, deputy sheriff, marshal, deputy marshal, correctional officer, constable, wildlife enforcement agent, state park warden, or probation and parole officer.

C. Whoever commits the crime of resisting an officer with force or violence shall be fined not more than two thousand dollars or imprisoned with or without hard labor for not less than one year nor more than three years, or both. (Acts 2008, No. 491, § 1, eff. Aug. 15, 2008.)

§ 109. [Repealed.]

Repealed by Acts 1972, No. 740, § 3.

§ 109.1. [Repealed.]

Repealed by Acts 1972, No. 740, § 3.


§ 110. Simple escape; aggravated escape.

A. Simple escape shall mean any of the following:

(1) The intentional departure, under circumstances wherein human life is not endangered, of a person imprisoned, committed, or detained from a place where such person is legally confined, from a designated area of a place where such person is legally confined, or from the lawful custody of any law enforcement officer or officer of the Department of Public Safety and Corrections.

(2) The failure of a criminal serving a sentence and participating in a work release program authorized by law to report or return from his planned employment or other activity under the program at the appointed time.

(3) The failure of a person who has been granted a furlough under the provisions of R.S. 15:833 or R.S. 15:908 to return to his place of confinement at the appointed time.

B. (1) A person who is participating in a work release program as defined in Paragraph A(2) of this Section and who commits the crime of simple escape shall be imprisoned with or without hard labor for not less than six months nor more than one year and any such sentence shall not run concurrently with any other sentence.

(2) A person who fails to return from an authorized furlough as defined in Paragraph A(3) of this Section shall be imprisoned with or without hard labor for not less than six months nor more than one year and any such sentence shall not run concurrently with any other sentence.

(3) A person participating in a home incarceration program under the jurisdiction and control of the sheriffs of the respective parishes who commits the crime of simple escape shall be imprisoned with or without hard labor for not less than six months nor more than five years, and such sentence shall not run concurrently with any other sentence.

(4) A person imprisoned, committed, or detained who commits the crime of simple escape as defined in Paragraph (A)(1) of this Section shall be imprisoned with or without hard labor for not less than two years nor more than five years; provided that such sentence shall not run concurrently with any other sentence.

C. (1) Aggravated escape is the intentional departure of a person from the legal custody of any officer of the Department of Public Safety and Corrections or any law enforcement officer or from any place where such person is legally confined when his departure is under circumstances wherein human life is endangered.

(2) Whoever commits an aggravated escape as herein defined shall be imprisoned at hard labor for not less than five years nor more than ten years and any such sentence shall not run concurrently with any other sentence.

D. For purposes of this Section, a person shall be deemed to be in the lawful custody of a law enforcement officer or of the Department of Public Safety and Corrections and legally confined when he is in a rehabilitation unit, a work release program, or any other program under the control of a law enforcement officer or the department.

E. The provisions of this Section shall be applicable to all penal, correctional, rehabilitational, and work release centers and any and all prison facilities under the control of the sheriffs of the respective parishes of the state of Louisiana. The prison facilities shall include but are not limited to parish jails, correctional centers, home incarceration, work release centers, and rehabilitation centers, hospitals, clinics, and any and all facilities where inmates are confined under the jurisdiction and control of the sheriffs of the respective parishes. (Amended by Acts 1954, No. 122, § 1; Acts 1963, No. 65, § 1; Acts 1968, No. 189, § 1; Acts 1968, No. 647, § 1; Acts 1970, No. 290, § 1; Acts 1972, No. 740, § 1; Acts 1975, No. 450, § 1; Acts 1976, No. 345, § 1; Acts 1977, No. 455, § 1; Acts 1978, No. 177, § 1; Acts 1981, No. 719, § 1; Acts 1984, No. 746, § 1; Acts 1985, No. 70, § 1, eff. June 22, 1985; Acts 1985, No. 413, § 1; Acts 2012, No. 137, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 137 inserted (B)(3); redesignated former (B)(3) as (B)(4); substituted “Paragraph (A)(1)” for “Paragraph A(1)” in present (B)(4); and inserted “home incarceration” in the second sentence of (E).

CROSS REFERENCES

Louisiana Law. — Forfeiture of diminution of sentence, see La. R.S. 15:571.4.

Labor by prisoners permitted; workday release program; indemnification, see La. R.S. 15:708.

Work release program, see La. R.S. 15:711.

Inmate contact with persons outside of parish or multiparish prison; temporary release or furlough, see La. R.S. 15:811.

Work release program, see La. R.S. 15:1111.

Municipal Law. — Criminal law > reserved. Baton Rouge Code of Ordinance § 13:110.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Inchoate Crimes

••• Attempt

•••• General Overview. — An inmate was properly convicted of attempted simple escape, a violation of La. Rev. Stat. Ann. § 14:110, because the general intent needed to support the conviction could be inferred, under § 15:445, from such circumstances as his possession of such tools of an escapist as weapons, food, money, and clothes, when considered together with his absence of four days and his flight upon apprehension. State v. Banks, 448 So. 2d 241, 1984 La. App. LEXIS 8515 (Apr. 3, 1984).

•• Miscellaneous Offenses

••• Escape

•••• General Overview. — Where trial court sentenced defendant as a second felony offender, after he had been found guilty of armed robbery and simple escape, to sixty years at hard labor without benefit of parole, probation or suspension of sentence for the armed robbery conviction, and a sentence of five years at hard labor for the simple escape conviction, where it considered the pre-sentence investigation report containing information about defendant’s personal history, prior criminal record, the seriousness of the offenses, and the likelihood of rehabilitation. State v. Wilson, 867 So. 2d 988, 2004 La. App. LEXIS 495 (Mar. 5, 2004), writ denied by La. 2004-0934, 883 So. 2d 1006, 2004 La. LEXIS 2745 (La. Oct. 1, 2004).

Where defendant pleaded guilty, pursuant to a plea bargain for simple escape, the trial court properly imposed a sentence of two years at hard labor; because the sentence imposed was within the statutory range, it could not be appealed as excessive. State v. White, 867 So. 2d 981, 2004 La. App. LEXIS 407 (Mar. 3, 2004).

Failure to make a court appearance does not constitute an escape; therefore, a sheriffs department and its employees were not civilly liable for the torts committed by an inmate that was mistakenly released on a recognizance bond. Hebert v. Layrisson, 849 So. 2d 643, 2003 La. App. LEXIS 1324 (May 9, 2003), writ of certiorari denied by La. 2003-1591, 855 So. 2d 318, 2003 La. LEXIS 2808 (La. Oct. 3, 2003).

Defendant’s conviction for simple escape, in violation of La. Rev. Stat. Ann. § 14:110(A)(1), which, by definition, was a crime in which human life was not endangered, was properly found to be a crime of violence, for federal sentencing purposes, under U.S. Sentencing Guidelines Manual § 4B1.2(a), which included offenses with a serious potential risk of physical injury, and, under the categorical approach to be used to decide if a crime was a crime of violence, the “powder keg” of danger in recovering an escaped prisoner allowed a finding that simple escape was a crime of violence. United States v. Roberts, 59 Fed. Appx. 86, 2003 U.S. App. LEXIS 2747 (Feb. 12, 2003).

Defendant’s conviction for escape, a violation of La. Rev. Stat. Ann. § 14:110(A), needed to be reversed where the State failed to introduce independent evidence specifically demonstrating that defendant was the same person identified in the prison record as an escapee. State v. Crockharn, 780 So. 2d 1079, 2001 La. App. LEXIS 262 (Feb. 7, 2001).

Where defendant fled the police station during booking, and the evidence established that defendant’s arrest for attempting to enter a nightclub after being refused permission to enter in violation of La. Rev. Stat. Ann. § 14:63.3 was a lawful arrest, defendant could be prosecuted and convicted of simple escape as defined in La. Rev. Stat. Ann. § 14:110(A)(1). State v. Brooks, 755 So. 2d 311, 1999 La. App. LEXIS 3706 (Dec. 22, 1999).

Life sentence imposed on defendant in an habitual offender proceeding after defendant was convicted of aggravated escape in violation of La. Rev. Stat. Ann. § 14:110(C) was vacated, because that offense was not listed in La. Rev. Stat. Ann. § 15:529.1 at the time defendant was convicted. State v. Metoyer, 748 So. 2d 1174, 1999 La. App. LEXIS 3162 (Nov. 10, 1999).

Necessary element of simple escape, which the State must prove, is intentional departure from lawful custody. State v. Bullitts, 746 So. 2d 260, 1999 La. App. LEXIS 3001 (Nov. 3, 1999).

In a prosecution for simple escape, albeit laudable, defendant’s voluntary return to a jail on his own could have indicated to the jury that he had known that he was not supposed to be released. State v. Bullitts, 746 So. 2d 260, 1999 La. App. LEXIS 3001 (Nov. 3, 1999).

Because the transcript of defendant’s sentencing for simple escape showed that the trial court did not state whether his sentence was to be served with or without hard labor, his sentence was vacated on appeal. State v. Bullitts, 746 So. 2d 260, 1999 La. App. LEXIS 3001 (Nov. 3, 1999).

Defendant’s argument that his criminal prosecution for simple escape under La. Rev. Stat. Ann. § 14:110 violated the prohibition against multiple punishment for the same offense, La. Const. art. I, § 15, because he had already been punished for the offense through disciplinary proceedings conducted by the Department of Corrections, which resulted in his loss of good time and a fine, was without legal merit; action taken by a disciplinary board against a prison inmate provided no basis for a plea of double jeopardy and a government could impose both a criminal and a civil sanction with respect to the same act or omission without violating double jeopardy guarantees. State v. Duncan, 738 So. 2d 706, 1999 La. App. LEXIS 2132 (June 25, 1999).

Escape from a work release program was not a lesser included offense to the crime of simple escape, La. Rev. Stat. Ann. § 14:110, but was merely an alternate method of committing the offense of simple escape. State v. Duncan, 738 So. 2d 706, 1999 La. App. LEXIS 2132 (June 25, 1999).

Defendant’s 10-year sentence as a second felony offender for simple escape, a violation of La. Rev. Stat. Ann. § 14:110(A)(1), was not excessive where defendant had amassed 12 felony charges and 22 misdemeanors and where defendant had a prior escape. State v. Jones, 742 So. 2d 926, 1999 La. App. LEXIS 1894 (June 16, 1999), writ denied by La. 1999-2487, 754 So. 2d 961, 2000 La. LEXIS 641 (La. Feb. 18, 2000).

Defendant’s conviction for simple escape, a violation of La. Rev. Stat. Ann. § 14:110(A), was upheld because the trial court did not abuse its discretion imposing the maximum term of imprisonment for a defendant convicted of simple escape, as a presentence report had stated that defendant had a lengthy arrest record and no intention of changing his ways. State v. Duhe, 733 So. 2d 648, 1999 La. App. LEXIS 777 (Mar. 30, 1999), writ denied by La. 99-1203, 748 So. 2d 435, 1999 La. LEXIS 2416 (La. Oct. 1, 1999).

Defendant’s sentence of five years imprisonment, the maximum sentence he could have received under La. Rev. Stat. Ann. § 14:110(A), for the crime of simple escape, did not violate La. Const. art. art. I, § 20 or USCS Const. Amend. 8, which prohibited the imposition of excessive punishment. State v. Duhe, 733 So. 2d 648, 1999 La. App. LEXIS 777 (Mar. 30, 1999), writ denied by La. 99-1203, 748 So. 2d 435, 1999 La. LEXIS 2416 (La. Oct. 1, 1999).

Foreign national who escaped from a federal immigration correctional facility where he was being held pending deportation for attempted murder could be convicted in a state court and sentenced to five years at hard labor for simple escape under La. Rev. Stat. Ann. § 14:110(A)(1). State v. Lopez, 670 So. 2d 283, 1996 La. App. LEXIS 221 (Jan. 31, 1996).

Foreign national who escaped from a federal immigration correctional facility where he was being held pending deportation for attempted murder and who refused to cooperate with or recognize the court could be sentenced to five years at hard labor for simple escape under La. Rev. Stat. Ann. § 14:110(A)(1). State v. Lopez, 670 So. 2d 283, 1996 La. App. LEXIS 221 (Jan. 31, 1996).

Defendant was guilty under La. Rev. Stat. Ann. § 14:110(C)(1) of aggravated escape where, in the course of defendant’s escaping from a parish prison, a prison guard was knocked onto the floor, held in a choke hold, and handcuffed. State v. McManus, 658 So. 2d 811, 1995 La. App. LEXIS 1892 (June 23, 1995).

Defendant could not raise justification as a defense to simple escape because he did not turn himself in to authorities until almost four years after escaping from prison; defense of justification required a showing that the escaped prisoner immediately reported to the proper authorities when he had attained a position of safety. State v. Slaid, 614 So. 2d 1326, 1993 La. App. LEXIS 976 (Mar. 3, 1993).

Given that, in attempting to escape, defendant endangered the lives of the driver of a car he tried to commandeer and of a deputy sheriff who attempted to restrain him, any rational trier of fact could have found that human life was endangered beyond a reasonable doubt, which established the element of La. Rev. Stat. Ann. § 14:110(C), regardless of the fact that defendant was not armed at the time. State v. Desselle, 614 So. 2d 276, 1993 La. App. LEXIS 439 (Feb. 3, 1993).

In sentencing defendant for aggravated escape under La. Rev. Stat. Ann. § 14:110(C) and (E), a trial judge followed the guidelines of La. Code Crim. Proc. Ann. art. 894.1 by considering defendant’s past criminal activity and his failure to arm himself and he sentenced defendant within the mid-range of sentencing possibilities, and the sentence was not excessive in violation of La. Const. art. I, § 20. State v. Desselle, 614 So. 2d 276, 1993 La. App. LEXIS 439 (Feb. 3, 1993).

State proved beyond a reasonable doubt defendant’s guilt of attempted aggravated escape where defendant jammed the locking mechanism of his shackles, ran from deputies while in a hospital, pushed over a man in a wheelchair during the chase and where deputies were required to fire their weapons to recapture him; hence, defendant’s conviction was affirmed on appeal. State v. Morris, 589 So. 2d 1171, 1991 La. App. LEXIS 2981 (Nov. 14, 1991).

Refusal to give a jury charge on resisting arrest was upheld where the evidence showed that defendant was restrained and under arrest at the time he fled the emergency room; therefore the jury properly found him guilty of simple escape. State v. Bullock, 576 So. 2d 453, 1991 La. LEXIS 641 (Mar. 11, 1991).

La. Rev. Stat. Ann. § 14:110 did not only apply to persons who had been physically placed in a jail; therefore, defendant was properly found guilty of simple escape even though he ran away while in a hospital to which he was brought for treatment immediately following his arrest. State v. Bullock, 563 So. 2d 552, 1990 La. App. LEXIS 1589 (June 14, 1990), amended in part by 1990 La. App. LEXIS 1754 (La.App. 4 Cir. June 19, 1990), affirmed in part and reversed in part by 576 So. 2d 453, 1991 La. LEXIS 641 (La. 1991).

The purpose of La. Rev. Stat. Ann. § 14:110(D) was to include within the scope of lawful custody and legal confinement one who was in a rehabilitation unit or work release program; it did not modify or explain La. Rev. Stat. Ann. § 14:110(A)(1), which contained the terms “legally confined” and “unlawful custody.” State v. Bullock, 563 So. 2d 552, 1990 La. App. LEXIS 1589 (June 14, 1990), amended in part by 1990 La. App. LEXIS 1754 (La.App. 4 Cir. June 19, 1990), affirmed in part and reversed in part by 576 So. 2d 453, 1991 La. LEXIS 641 (La. 1991).

Evidence against a juvenile defendant, who after being committed to a juvenile facility became violent in his holding cell and broke the window pane of the cell’s steel door, was insufficient to support a conviction for attempted simple escape. State in Interest of D.R., 560 So. 2d 57, 1990 La. App. LEXIS 978 (Apr. 11, 1990).

Defendant’s sentence for simple escape of five years at hard labor was not excessive considering the severity of the offense, the fact that defendant could have been sentenced to serve five years at hard labor for simple escape even without the enhancement provision of the habitual offender statute, La Rev. Stat. Ann. § 15:529.1 and he could have received a maximum 10-year sentence for the crime as a habitual offender. State v. Townley, 546 So. 2d 314, 1989 La. App. LEXIS 1345 (June 28, 1989).

After a defendant pled guilty to forgery charges, he was removed from the custody of the Department of Corrections to a city jail because he feared for his safety; the defendant was still legally confined and the informality or irregularity of the process was not justification for escape. State v. Johnston, 546 So. 2d 1231, 1989 La. App. LEXIS 1306 (June 20, 1989).

Maximum consecutive sentence of five years at hard labor for simple escape under La. Rev. Stat. Ann. § 14:110(A) was not excessive considering that defendant was neither excused nor justified in escaping from jail, was serving a mandatory life term, was unmarried and had no dependents, had received 10 disciplinary reports in jail, was implicated in criminal activity after his escape, and was a hardened criminal. State v. Johnson, 495 So. 2d 430, 1986 La. App. LEXIS 7795 (Oct. 8, 1986).

Although under La. Rev. Stat. Ann. § 15:832(D)(1), the physical custody of defendant was transferred to a public facility during the daytime while he worked there under a maintenance program, defendant’s lawful custody remained with the department of corrections during such daytime work; defendant was convicted of escape in violation of La. Rev. Stat. Ann. § 14:110 and sentence imposed for failing to return to prison after a day’s work. State v. Forest, 477 So. 2d 866, 1985 La. App. LEXIS 9901 (Oct. 11, 1985).

Defendant who left church services in a courthouse and exited through a window when the duty officer left the room was in “lawful custody,” within the meaning of La. Rev. Stat. Ann. § 14:110(A)(1) despite the absence of the officer, and properly convicted of simple escape. State v. Rainey, 473 So. 2d 884, 1985 La. App. LEXIS 8688 (Aug. 2, 1985).

Church service held for prisoners in a courthouse adjacent to a jail was a “program under the control of a law enforcement officer” within the meaning of La. Rev. Stat. Ann. § 14:110(C); thus, defendant was guilty of simple escape when he left the service and exited through a ladies’ room window. State v. Rainey, 473 So. 2d 884, 1985 La. App. LEXIS 8688 (Aug. 2, 1985).

In the prosecution of defendant for simple escape in violation of La. Rev. Stat. Ann. § 14:110, defendant was not entitled under La. Code Crim. Proc. Ann. art. 807 to a special charge on entrapment where no evidence indicated that defendant was in any way encouraged or otherwise induced by law enforcement officers to escape from custody when she was not disposed to do so. State v. Smith, 471 So. 2d 829, 1985 La. App. LEXIS 8661 (June 12, 1985).

Bill of Information filed against defendant, by its language, sufficiently charged a violation of simple escape as defined in La. Rev. Stat. Ann. § 14:110(A)(1), but also added the ambiguous verbiage “the work release program”, which appeared to relate to a violation of La. Rev. Stat. Ann. §14:110(A)(2); nonetheless, the bill of information was not defective because when the problem words, which were mere surplusage, were deleted, the information was unambiguous and clearly asserted a violation of La. Rev. Stat. Ann. § 14:110. State v. McDaniel, 454 So. 2d 351, 1984 La. App. LEXIS 9321 (July 31, 1984).

Even if defendant paid an officer to be released from custody, defendant’s departure from the jail was a simple escape, as defined in La. Rev. Stat. Ann. § 14:110(A), because defendant departed from the jail where defendant was legally confined, with complete awareness of defendant’s actions and with full knowledge that defendant had been sentenced for five years at hard labor; a bribe to someone for assistance in leaving a place where a person was legally detained was not a defense to the crime of simple escape. State v. Creel, 451 So. 2d 567, 1984 La. App. LEXIS 9221 (June 26, 1984).

An inmate was properly convicted of attempted simple escape, a violation of La. Rev. Stat. Ann. § 14:110, because the general intent needed to support the conviction could be inferred, under § 15:445, from such circumstances as his possession of such tools of an escapist as weapons, food, money, and clothes, when considered together with his absence of four days and his flight upon apprehension. State v. Banks, 448 So. 2d 241, 1984 La. App. LEXIS 8515 (Apr. 3, 1984).

Defendant who pled guilty to simple escape under La. Rev. Stat. Ann. § 14:110(A) upon an agreement that the State would recommend two years incarceration did not receive an excessive sentence where the court sentenced him to three years to run consecutively to any sentence being served. State v. Robicheaux, 438 So. 2d 1185, 1983 La. App. LEXIS 9318 (Oct. 12, 1983).

Under La. Rev. Stat. Ann. § 14:110, if a prisoner escapes from a hospital where he has been taken temporarily for treatment, as a matter of law, he still escapes from the custody of a law enforcement officer and is guilty of simple escape. Jacoby v. State, 434 So. 2d 570, 1983 La. App. LEXIS 9008 (June 28, 1983), writ of certiorari denied by 441 So. 2d 771, 1983 La. LEXIS 12204 (La. 1983).

Defendant’s conviction and sentence for escape under La. Rev. Stat. Ann. § 14:110(A)(1) were affirmed as the evidence that cotton stalks had been broken and that tracks leading from the stalks had been intentionally scratched out showed that defendant’s departure was intentional under the general intent requirements of La. Rev. Stat. Ann. § 14:10. State v. Harris, 414 So. 2d 325, 1982 La. LEXIS 10984 (May 17, 1982).

In a case where a juvenile offender at a community rehabilitation center attacked and raped a laundry employee, an “escape” as defined by La. Rev. Stat. Ann. § 14:110A was not a failure of the department of corrections to establish regulations for the center pursuant to La. Rev. Stat. Ann. § 15:1136. Le Blanc v. State, 393 So. 2d 125, 1980 La. App. LEXIS 5063 (Feb. 25, 1980).

Defendant was properly convicted for escape from a correctional school, in violation of La. Rev. Sat. Ann. § 14:110(A)(1) as the State proved that defendant’s confessions were freely and voluntarily made. State v. Knapp, 378 So. 2d 911, 1979 La. LEXIS 7634 (Dec. 13, 1979).

Where defendant was convicted of simple escape after attempting to run from a penitentiary, the conviction was improper; the statute defined the offense as occurring when an inmate actually departed from the confines of the penitentiary grounds. State v. Gaines, 372 So. 2d 552, 1979 La. LEXIS 6851 (June 25, 1979).

Pursuant to La. Rev. Stat. Ann. § 14:110(A)(1), defendant was erroneously found guilty of simple escape because there was no evidence of facts or circumstances from which general criminal intent, an essential element of the crime of simple escape, could be inferred. State v. Liggett, 363 So. 2d 1184, 1978 La. LEXIS 6488 (Oct. 9, 1978).

Although defendant would have been entitled to a transfer if he had collaterally attacked his custody, his confinement by the department of corrections was “lawful custody” for purposes of La. Rev. Stat. Ann. § 14:110, and his unchallenged custody did not authorize his escape. State v. Perry, 364 So. 2d 900, 1978 La. LEXIS 5365 (June 19, 1978).

Defendant’s escape from a park superintendent while defendant worked there by day constituted a simple escape, pursuant to La. Rev. Stat. Ann. § 14:110(A)(1), because defendant was in the lawful custody of an officer of the department of corrections. State v. Verrett, 347 So. 2d 230, 1977 La. LEXIS 6183 (June 20, 1977).

Where defendant pleaded guilty to simple burglary, and later pleaded guilty to simple escape from a work release program, the escape statute, La. Rev. Stat. Ann. § 14:110(A), caused an enhancement of penalty by requiring consecutive sentences because of a previous felony conviction, and the court construed the law strictly by refusing to escalate the penalty twice by a combination with the habitual offender law, La. Rev. Stat. Ann. § 15:529.1. State v. Cox, 344 So. 2d 1024, 1977 La. LEXIS 5633 (Apr. 11, 1977).

Because juveniles defendants’ crime of simple escape from the Louisiana Training Institute was committed after they reached the age of 17, they were legally confined in the Institute within the meaning of La. Rev. Stat. Ann. § 14:110. State v. Emerson, 345 So. 2d 1148, 1977 La. LEXIS 5643 (Apr. 11, 1977).

There is no merit to the contention that the statutory phrase “under circumstances wherein human life is endangered” is unconstitutionally vague; the statutory purpose is to impose a more severe punishment for escapes endangering human life (“aggravated” escapes) than for those which do not (“simple” escapes). State v. Johns, 339 So. 2d 801, 1976 La. LEXIS 5069 (Nov. 8, 1976).

Trial court properly concluded that prisoners who had been transferred to a correctional institute by the parish sheriff, either while awaiting trial in the parish or after being sentenced to the parish jail, and per an agreement with the parish police jury, were “legally detained”; therefore, an escape by such a prisoner from the correctional institute constituted a violation of La. Rev. Stat. Ann. § 14:110. State v. Johns, 339 So. 2d 801, 1976 La. LEXIS 5069 (Nov. 8, 1976).

Where the bill of information specifically charged defendant with simple escape from the penitentiary in violation of former La. Rev. Stat. Ann. § 14:110.2 (now La. Rev. Stat. Ann. § 14:110), the trial judge’s instructions informed the jury that defendant was accused of violating the specific statute, which he read to the jury, and the trial judge instructed the jury that it could find one of three verdicts: guilty, guilty of attempted escape from Louisiana State penitentiary, or not guilty, the jury’s verdict of “guilty of attempted escape” could have been intended only to mean guilty of attempted violation of the only statute involved in the indictment or the judge’s charge, namely, escape from the Louisiana State penitentiary; hence, the verdict was responsive to the charge. State ex rel. Miller v. Henderson, 329 So. 2d 707, 1976 La. LEXIS 3932 (Mar. 29, 1976).

Although defendant’s conviction and sentence for simple burglary were reversed on appeal, he escaped from jail while his appeal from that conviction was pending and before its reversal; hence, he was properly convicted of simple escape under La. Rev. Stat. Ann. § 14:110. State v. Collins, 322 So. 2d 209, 1975 La. LEXIS 4164 (Nov. 3, 1975).

Defendant, who committed simple escape while an appeal was pending from his conviction and sentence for a felony, was properly sentenced under the penalty provisions of the escape statute, La. Rev. Stat. Ann. § 14:110, applicable to those sentenced by the Department of Corrections where his sentence was ordered to run concurrently with any other sentence imposed. State v. Morgan, 306 So. 2d 701, 1975 La. LEXIS 3812 (Jan. 20, 1975).

Defendant’s short form information charging him with simple escape, arising from his unauthorized departure from the institute where he was committed as a juvenile, was properly quashed because defendant’s commitment did not constitute imprisonment as contemplated by La. Rev. Stat. Ann. § 14:110(A); therefore, he did not escape from a place of official detention as charged. State v. Williams, 301 So. 2d 327, 1974 La. LEXIS 4303 (Oct. 11, 1974).

Legislature did not abuse its discretion in imposing harsher penalties and a more severe sentencing range for penitentiary escapees; as opposed to other escapees, the sentencing structure did not violate either the Equal Protection or Due Process Clauses because there was a rational basis for classifying all prisoners differently and providing for disparate sentencing ranges, nor did the sentencing structure violate the prohibition of the Eighth Amendment and La. Const. art. I, § 12 (1921) (now La. Const. art. I, § 20) against cruel and unusual punishment because the statutory punishment was not excessive and did not shock the conscience. State v. Pebworth, 260 LA. 647, 257 So. 2d 136, 1972 La. LEXIS 5574 (Jan. 17, 1972).

Conviction for simple escape in violation of former La. Rev. Stat. Ann. § 14:110.2 (now La. Rev. Stat. Ann. § 14:110) was proper, even though the sentence defendant was serving at the time of the escape had been vacated by an appellate court, because the decree that vacated the sentence did not annul the underlying conviction or order defendant to be set at liberty. State v. Austin, 257 LA. 203, 241 So. 2d 909, 1970 La. LEXIS 3443 (Dec. 14, 1970).

Bill of information alleging an unlawful escape from the custody of a sheriff’s office was not defective, but alleged a misdemeanor offense of escape. State v. Nelson, 245 LA. 127, 157 So. 2d 465, 1963 La. LEXIS 2650 (Nov. 12, 1963).

La. Rev. Stat. Ann. § 14:110, which defines the crime of simple escape and prohibited escape from lawful custody, was not unconstitutional on the ground that it did not define the terms “lawful custody” or “place where lawfully detained”; the words were to be accorded their plain and ordinary meaning. State v. Marsh, 233 LA. 388, 96 So. 2d 643, 1957 La. LEXIS 1308 (June 28, 1957).

••• Resisting Arrest

•••• General Overview. — “Human life is endangered” as set forth in La. Rev. Stat. Ann. § 14:110(C)(1) has been defined as: if the circumstances indicate beyond a reasonable doubt that human life was endangered. State v. Arnold, 801 So. 2d 408, 2001 La. App. LEXIS 841 (Apr. 11, 2001).

•• Property Crimes

••• Burglary & Criminal Trespass

•••• General Overview. — Although defendant’s conviction and sentence for simple burglary were reversed on appeal, he escaped from jail while his appeal from that conviction was pending and before its reversal; hence, he was properly convicted of simple escape under La. Rev. Stat. Ann. § 14:110. State v. Collins, 322 So. 2d 209, 1975 La. LEXIS 4164 (Nov. 3, 1975).

• Juvenile Offenders

•• Sentencing

••• Confinement Practices. — Because juvenile defendants’ crime of simple escape from the Louisiana Training Institute was committed after they reached the age of seventeen, they were legally confined in the Institute within the meaning of La. Rev. Stat. Ann. § 14:110. State v. Emerson, 345 So. 2d 1148, 1977 La. LEXIS 5643 (Apr. 11, 1977).

• Accusatory Instruments

•• Indictments

••• General Overview. — Defendant’s short form information charging him with simple escape, arising from his unauthorized departure from the institute where he was committed as a juvenile, was properly quashed because defendant’s commitment did not constitute imprisonment as contemplated by La. Rev. Stat. Ann. § 14:110(A); therefore, he did not escape from a place of official detention as charged. State v. Williams, 301 So. 2d 327, 1974 La. LEXIS 4303 (Oct. 11, 1974).

•• Informations

••• General Overview. — Bill of Information filed against defendant, by its language, sufficiently charged a violation of simple escape as defined in La. Rev. Stat. Ann. § 14:110(A)(1), but also added the ambiguous verbiage “the work release program”, which appeared to relate to a violation of La. Rev. Stat. Ann. §14:110(A)(2); nonetheless, the bill of information was not defective because when the problem words, which were mere surplusage, were deleted, the information was unambiguous and clearly asserted a violation of La. Rev. Stat. Ann. § 14:110. State v. McDaniel, 454 So. 2d 351, 1984 La. App. LEXIS 9321 (July 31, 1984).

Bill of information alleging an unlawful escape from the custody of a sheriff’s office was not defective, but alleged a misdemeanor offense of escape. State v. Nelson, 245 LA. 127, 157 So. 2d 465, 1963 La. LEXIS 2650 (Nov. 12, 1963).

• Bail

•• General Overview. — Failure to make a court appearance does not constitute an escape; therefore, a sheriffs department and its employees were not civilly liable for the torts committed by an inmate that was mistakenly released on a recognizance bond. Hebert v. Layrisson, 849 So. 2d 643, 2003 La. App. LEXIS 1324 (May 9, 2003), writ of certiorari denied by La. 2003-1591, 855 So. 2d 318, 2003 La. LEXIS 2808 (La. Oct. 3, 2003).

• Double Jeopardy

•• Double Jeopardy Protection

••• Multiple Punishments. — Defendant’s argument that his criminal prosecution for simple escape under La. Rev. Stat. Ann. § 14:110 violated the prohibition against multiple punishment for the same offense, La. Const. art. I, § 15, because he had already been punished for the offense through disciplinary proceedings conducted by the Department of Corrections, which resulted in his loss of good time and a fine, was without legal merit; action taken by a disciplinary board against a prison inmate provided no basis for a plea of double jeopardy and a government could impose both a criminal and a civil sanction with respect to the same act or omission without violating double jeopardy guarantees. State v. Duncan, 738 So. 2d 706, 1999 La. App. LEXIS 2132 (June 25, 1999).

• Jurisdiction & Venue

•• Venue. — Foreign national who escaped from a federal immigration correctional facility where he was being held pending deportation for attempted murder could be convicted in a state court and sentenced to five years at hard labor for simple escape under La. Rev. Stat. Ann. § 14:110(A)(1). State v. Lopez, 670 So. 2d 283, 1996 La. App. LEXIS 221 (Jan. 31, 1996).

• Trials

•• Burdens of Proof

••• General Overview. — Under La. Rev. Stat. Ann. § 14:110, the state had to prove that the defendant was lawfully confined and that the work release program was an actual work release program authorized by the state before it could convict the defendant of the offense of simple escape. State v. Thompson, 597 So. 2d 26, 1992 La. App. LEXIS 540 (Mar. 6, 1992).

• Defenses

•• Insanity

••• Insanity Defense. — Although defendant had not raised an insanity defense in order to negate his formation of the intent to escape in violation of La. Rev. Stat. Ann. § 14:110(C) and (E), the Court of Appeal addressed the issue despite the provisions of La. Code Crim. Proc. Ann. art. 651 and held that there was no evidence to support such an argument. State v. Desselle, 614 So. 2d 276, 1993 La. App. LEXIS 439 (Feb. 3, 1993).

•• Justification. — Defendant could not raise justification as a defense to simple escape because he did not turn himself in to authorities until almost four years after escaping from prison; defense of justification required a showing that the escaped prisoner immediately reported to the proper authorities when he had attained a position of safety. State v. Slaid, 614 So. 2d 1326, 1993 La. App. LEXIS 976 (Mar. 3, 1993).

• Scienter

•• General Intent. — Defendant’s conviction and sentence for escape under La. Rev. Stat. Ann. § 14:110(A)(1) were affirmed as the evidence that cotton stalks had been broken and that tracks leading from the stalks had been intentionally scratched out showed that defendant’s departure was intentional under the general intent requirements of La. Rev. Stat. Ann. § 14:10. State v. Harris, 414 So. 2d 325, 1982 La. LEXIS 10984 (May 17, 1982).

Pursuant to La. Rev. Stat. Ann. § 14:110(A)(1), defendant was erroneously found guilty of simple escape because there was no evidence of facts or circumstances from which general criminal intent, an essential element of the crime of simple escape, could be inferred. State v. Liggett, 363 So. 2d 1184, 1978 La. LEXIS 6488 (Oct. 9, 1978).

•• Specific Intent. — In a prosecution for simple escape, albeit laudable, defendant’s voluntary return to a jail on his own could have indicated to the jury that he had known that he was not supposed to be released. State v. Bullitts, 746 So. 2d 260, 1999 La. App. LEXIS 3001 (Nov. 3, 1999).

• Jury Instructions

•• Requests to Charge. — In the prosecution of defendant for simple escape in violation of La. Rev. Stat. Ann. § 14:110, defendant was not entitled under La. Code Crim. Proc. Ann. art. 807 to a special charge on entrapment where no evidence indicated that defendant was in any way encouraged or otherwise induced by law enforcement officers to escape from custody when she was not disposed to do so. State v. Smith, 471 So. 2d 829, 1985 La. App. LEXIS 8661 (June 12, 1985).

• Sentencing

•• Alternatives

••• Community Confinement. — In a case where a juvenile offender at a community rehabilitation center attacked and raped a laundry employee, an “escape” as defined by La. Rev. Stat. Ann. § 14:110A was not a failure of the department of corrections to establish regulations for the center pursuant to La. Rev. Stat. Ann. § 15:1136. Le Blanc v. State, 393 So. 2d 125, 1980 La. App. LEXIS 5063 (Feb. 25, 1980).

•• Appeals

••• General Overview. — Where defendant pleaded guilty, pursuant to a plea bargain for simple escape, the trial court properly imposed a sentence of two years at hard labor; because the sentence imposed was within the statutory range, it could not be appealed as excessive. State v. White, 867 So. 2d 981, 2004 La. App. LEXIS 407 (Mar. 3, 2004).

Because La. Rev. Stat. Ann. § 14:110(B)(3) provides for a sentence of not less than two years nor more than five years, provided that such sentence shall not run concurrently with any other sentence, in sentencing defendant as a triple offender to five years at hard labor under La. Rev. Stat. Ann. § 15:529.1, the trial court committed a patent error by not stating that the sentence was to be served consecutively to any other sentence being served; however, because the error was favorable to defendant, and the State of Louisiana had not raised the issue, the appellate court could not amend or set aside the illegally lenient sentence on its own motion. State v. Jackson, 800 So. 2d 1099, 2001 La. App. LEXIS 2628 (Oct. 31, 2001).

Where there was evidence that the trial court had considered the factors outlined in La. Code Crim. Proc. Ann. art. 894.1 and the presentence investigation report before sentencing defendant to the maximum sentence he could have received under La. Rev. Stat. Ann. § 14:110, there was no abuse of discretion in the decision of the trial court in imposing the five-year sentence and in its refusal to grant defendant’s motion to reconsider the sentence. State v. Duhe, 733 So. 2d 648, 1999 La. App. LEXIS 777 (Mar. 30, 1999), writ denied by La. 99-1203, 748 So. 2d 435, 1999 La. LEXIS 2416 (La. Oct. 1, 1999).

•• Concurrent Sentences. — Defendant, who committed simple escape while an appeal was pending from his conviction and sentence for a felony, was properly sentenced under the penalty provisions of the escape statute, La. Rev. Stat. Ann. § 14:110, applicable to those sentenced by the Department of Corrections where his sentence was ordered to run concurrently with any other sentence imposed. State v. Morgan, 306 So. 2d 701, 1975 La. LEXIS 3812 (Jan. 20, 1975).

•• Consecutive Sentences. — Because La. Rev. Stat. Ann. § 14:110(B)(3) provides for a sentence of not less than two years nor more than five years, provided that such sentence shall not run concurrently with any other sentence, in sentencing defendant as a triple offender to five years at hard labor under La. Rev. Stat. Ann. § 15:529.1, the trial court committed a patent error by not stating that the sentence was to be served consecutively to any other sentence being served; however, because the error was favorable to defendant, and the State of Louisiana had not raised the issue, the appellate court could not amend or set aside the illegally lenient sentence on its own motion. State v. Jackson, 800 So. 2d 1099, 2001 La. App. LEXIS 2628 (Oct. 31, 2001).

•• Cruel & Unusual Punishment. — Foreign national who escaped from a federal immigration correctional facility where he was being held pending deportation for attempted murder and who refused to cooperate with or recognize the court could be sentenced to five years at hard labor for simple escape under La. Rev. Stat. Ann. § 14:110(A)(1). State v. Lopez, 670 So. 2d 283, 1996 La. App. LEXIS 221 (Jan. 31, 1996).

Defendant who pled guilty to simple escape under La. Rev. Stat. Ann. § 14:110(A) upon an agreement that the State would recommend two years incarceration did not receive an excessive sentence where the court sentenced him to three years to run consecutively to any sentence being served. State v. Robicheaux, 438 So. 2d 1185, 1983 La. App. LEXIS 9318 (Oct. 12, 1983).

•• Guidelines

••• General Overview. — Defendant’s conviction for simple escape, a violation of La. Rev. Stat. Ann. § 14:110(A), was upheld because the trial court did not abuse its discretion imposing the maximum term of imprisonment for a defendant convicted of simple escape, as a presentence report had stated that defendant had a lengthy arrest record and no intention of changing his ways. State v. Duhe, 733 So. 2d 648, 1999 La. App. LEXIS 777 (Mar. 30, 1999), writ denied by La. 99-1203, 748 So. 2d 435, 1999 La. LEXIS 2416 (La. Oct. 1, 1999).

Legislature did not abuse its discretion in imposing harsher penalties and a more severe sentencing range for penitentiary escapees; as opposed to other escapees, the sentencing structure did not violate either the Equal Protection or Due Process Clauses because there was a rational basis for classifying all prisoners differently and providing for disparate sentencing ranges, nor did the sentencing structure violate the prohibition of the Eighth Amendment and former La. Const. art. I, § 12 (1921) (now La. Const. art. I, § 20) against cruel and unusual punishment because the statutory punishment was not excessive and did not shock the conscience. State v. Pebworth, 260 LA. 647, 257 So. 2d 136, 1972 La. LEXIS 5574 (Jan. 17, 1972).

••• Adjustments & Enhancements

•••• Criminal History

••••• General Overview. — Life sentence imposed on defendant in an habitual offender proceeding after defendant was convicted of aggravated escape in violation of La. Rev. Stat. Ann. § 14:110(C) was vacated, because that offense was not listed in La. Rev. Stat. Ann. § 15:529.1 at the time defendant was convicted. State v. Metoyer, 748 So. 2d 1174, 1999 La. App. LEXIS 3162 (Nov. 10, 1999).

Sentence of three years at hard labor consecutive to his present sentence pursuant to La. Rev. Stat. Ann. § 14:110(A)(1) for defendant who escaped from a correctional school was not excessive in view of defendant’s prior criminal activity and his record of violations while incarcerated. State v. Carpenter, 438 So. 2d 1181, 1983 La. App. LEXIS 9317 (Oct. 12, 1983).

••••• Prior Felonies. — Where the defendant could have received a minimum of two and one-half years or a maximum of ten years at hard labor to run consecutive to the time he was currently serving, and the trial court considered the guidelines, defendant’s sentence of five years at hard labor to run consecutive to his current time was proper. State v. Townley, 657 So. 2d 129, 1995 La. App. LEXIS 1082 (May 3, 1995), writ denied by La. 95-2371, 666 So. 2d 669, 1996 La. LEXIS 225 (La. Jan. 26, 1996).

Trial court did not err in denying defendant’s motion to quash the bill of information that charged him as a habitual felony offender following his conviction of simple escape, a violation of La. Rev. Stat. Ann. § 14:110; since the simple escape conviction was a separate felony and its penalty was not related to any previous felony conviction, the enhancement under the habitual offender statute did not amount to a multiple enhancement of the penalty. State v. Goodin, 550 So. 2d 801, 1989 La. App. LEXIS 1630 (Sept. 27, 1989), writ denied by 556 So. 2d 1276, 1990 La. LEXIS 271 (La. 1990).

•• Imposition

••• General Overview. — Because the transcript of defendant’s sentencing for simple escape showed that the trial court did not state whether his sentence was to be served with or without hard labor, his sentence was vacated on appeal. State v. Bullitts, 746 So. 2d 260, 1999 La. App. LEXIS 3001 (Nov. 3, 1999).

••• Factors. — In sentencing defendant for aggravated escape under La. Rev. Stat. Ann. § 14:110(C) and (E), a trial judge followed the guidelines of La. Code Crim. Proc. Ann. art. 894.1 by considering defendant’s past criminal activity and his failure to arm himself and he sentenced defendant within the mid-range of sentencing possibilities, and the sentence was not excessive in violation of La. Const. art. I, § 20. State v. Desselle, 614 So. 2d 276, 1993 La. App. LEXIS 439 (Feb. 3, 1993).

•• Multiple Convictions. — Where defendant pleaded guilty to simple burglary, and later pleaded guilty to simple escape from a work release program, the escape statute, La. Rev. Stat. Ann. § 14:110(A), caused an enhancement of penalty by requiring consecutive sentences because of a previous felony conviction, and the court construed the law strictly by refusing to escalate the penalty twice by a combination with the habitual offender law, La. Rev. Stat. Ann. § 15:529.1. State v. Cox, 344 So. 2d 1024, 1977 La. LEXIS 5633 (Apr. 11, 1977).

•• Proportionality. — Defendant’s 10-year sentence as a second felony offender for simple escape, a violation of La. Rev. Stat. Ann. § 14:110(A)(1), was not excessive where defendant had amassed 12 felony charges and 22 misdemeanors and where defendant had a prior escape. State v. Jones, 742 So. 2d 926, 1999 La. App. LEXIS 1894 (June 16, 1999), writ denied by La. 1999-2487, 754 So. 2d 961, 2000 La. LEXIS 641 (La. Feb. 18, 2000).

Where there was evidence that the trial court had considered the factors outlined in La. Code Crim. Proc. Ann. art. 894.1 and the presentence investigation report before sentencing defendant to the maximum sentence he could have received under La. Rev. Stat. Ann. § 14:110, there was no abuse of discretion in the decision of the trial court in imposing the five-year sentence and in its refusal to grant defendant’s motion to reconsider the sentence. State v. Duhe, 733 So. 2d 648, 1999 La. App. LEXIS 777 (Mar. 30, 1999), writ denied by La. 99-1203, 748 So. 2d 435, 1999 La. LEXIS 2416 (La. Oct. 1, 1999).

Defendant’s sentence of five years imprisonment, the maximum sentence he could have received under La. Rev. Stat. Ann. § 14:110(A), for the crime of simple escape, did not violate La. Const. art. art. I, § 20 or USCS Const. Amend. 8, which prohibited the imposition of excessive punishment. State v. Duhe, 733 So. 2d 648, 1999 La. App. LEXIS 777 (Mar. 30, 1999), writ denied by La. 99-1203, 748 So. 2d 435, 1999 La. LEXIS 2416 (La. Oct. 1, 1999).

Defendant’s sentence for simple escape of five years at hard labor was not excessive considering the severity of the offense, the fact that defendant could have been sentenced to serve five years at hard labor for simple escape even without the enhancement provision of the habitual offender statute, La Rev. Stat. Ann. § 15:529.1 and he could have received a maximum 10-year sentence for the crime as a habitual offender. State v. Townley, 546 So. 2d 314, 1989 La. App. LEXIS 1345 (June 28, 1989).

•• Ranges. — Where defendant pleaded guilty, pursuant to a plea bargain for simple escape, the trial court properly imposed a sentence of two years at hard labor; because the sentence imposed was within the statutory range, it could not be appealed as excessive. State v. White, 867 So. 2d 981, 2004 La. App. LEXIS 407 (Mar. 3, 2004).

Legislature did not abuse its discretion in imposing harsher penalties and a more severe sentencing range for penitentiary escapees; as opposed to other escapees, the sentencing structure did not violate either the Equal Protection or Due Process Clauses because there was a rational basis for classifying all prisoners differently and providing for disparate sentencing ranges, nor did the sentencing structure violate the prohibition of the Eighth Amendment and La. Const. art. I, § 12 (1921) (now La. Const. art. I, § 20) against cruel and unusual punishment because the statutory punishment was not excessive and did not shock the conscience. State v. Pebworth, 260 LA. 647, 257 So. 2d 136, 1972 La. LEXIS 5574 (Jan. 17, 1972).

• Postconviction Proceedings

•• Imprisonment. — Defendant’s argument that his criminal prosecution for simple escape under La. Rev. Stat. Ann. § 14:110 violated the prohibition against multiple punishment for the same offense, La. Const. art. I, § 15, because he had already been punished for the offense through disciplinary proceedings conducted by the Department of Corrections, which resulted in his loss of good time and a fine, was without legal merit; action taken by a disciplinary board against a prison inmate provided no basis for a plea of double jeopardy and a government could impose both a criminal and a civil sanction with respect to the same act or omission without violating double jeopardy guarantees. State v. Duncan, 738 So. 2d 706, 1999 La. App. LEXIS 2132 (June 25, 1999).

Although defendant would have been entitled to a transfer if he had collaterally attacked his custody, his confinement by the department of corrections was “lawful custody” for purposes of La. Rev. Stat. Ann. § 14:110, and his unchallenged custody did not authorize his escape. State v. Perry, 364 So. 2d 900, 1978 La. LEXIS 5365 (June 19, 1978).

• Appeals

•• Reviewability

••• General Overview. — Although defendant had not raised an insanity defense in order to negate his formation of the intent to escape in violation of La. Rev. Stat. Ann. § 14:110(C) and (E), the Court of Appeal addressed the issue despite the provisions of La. Code Crim. Proc. Ann. art. 651 and held that there was no evidence to support such an argument. State v. Desselle, 614 So. 2d 276, 1993 La. App. LEXIS 439 (Feb. 3, 1993).

EVIDENCE

• Inferences & Presumptions

•• Inferences. — An inmate was properly convicted of attempted simple escape, a violation of La. Rev. Stat. Ann. § 14:110, because the general intent needed to support the conviction could be inferred, under § 15:445, from such circumstances as his possession of such tools of an escapist as weapons, food, money, and clothes, when considered together with his absence of four days and his flight upon apprehension. State v. Banks, 448 So. 2d 241, 1984 La. App. LEXIS 8515 (Apr. 3, 1984).

• Procedural Considerations

•• Weight & Sufficiency. — Defendant’s conviction for escape, a violation of La. Rev. Stat. Ann. § 14:110(A), needed to be reversed where the State failed to introduce independent evidence specifically demonstrating that defendant was the same person identified in the prison record as an escapee. State v. Crockharn, 780 So. 2d 1079, 2001 La. App. LEXIS 262 (Feb. 7, 2001).

GOVERNMENTS

• Courts

•• Authority to Adjudicate. — Foreign national who escaped from a federal immigration correctional facility where he was being held pending deportation for attempted murder could be convicted in a state court and sentenced to five years at hard labor for simple escape under La. Rev. Stat. Ann. § 14:110(A)(1). State v. Lopez, 670 So. 2d 283, 1996 La. App. LEXIS 221 (Jan. 31, 1996).

• Legislation

•• Interpretation. — Trial court properly concluded that prisoners who had been transferred to a correctional institute by the parish sheriff, either while awaiting trial in the parish or after being sentenced to the parish jail, and per an agreement with the parish police jury, were “legally detained”; therefore, an escape by such a prisoner from the correctional institute constituted a violation of La. Rev. Stat. Ann. § 14:110. State v. Johns, 339 So. 2d 801, 1976 La. LEXIS 5069 (Nov. 8, 1976).

La. Rev. Stat. Ann. § 14:110, which defines the crime of simple escape and prohibited escape from lawful custody, was not unconstitutional on the ground that it did not define the terms “lawful custody” or “place where lawfully detained”; the words were to be accorded their plain and ordinary meaning. State v. Marsh, 233 LA. 388, 96 So. 2d 643, 1957 La. LEXIS 1308 (June 28, 1957).

•• Overbreadth. — There is no merit to the contention that the statutory phrase “under circumstances wherein human life is endangered” is unconstitutionally vague; the statutory purpose is to impose a more severe punishment for escapes endangering human life (“aggravated” escapes) than for those which do not (“simple” escapes). State v. Johns, 339 So. 2d 801, 1976 La. LEXIS 5069 (Nov. 8, 1976).

TORTS

• Public Entity Liability

•• Liability

••• General Overview. — Failure to make a court appearance does not constitute an escape; therefore, a sheriffs department and its employees were not civilly liable for the torts committed by an inmate that was mistakenly released on a recognizance bond. Hebert v. Layrisson, 849 So. 2d 643, 2003 La. App. LEXIS 1324 (May 9, 2003), writ of certiorari denied by La. 2003-1591, 855 So. 2d 318, 2003 La. LEXIS 2808 (La. Oct. 3, 2003).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The costs and expenses of transporting the escaped prisoner should be paid by the Jackson Parish Sheriff’s Office and that the sheriff of Jackson Parish has the authority to allow prisoners that have not been arraigned or sentenced by the District Court to act as trustees., Opinion No. 02-0224, La. Atty. Gen. Op. No. 2002-0224; 2002 La. AG LEXIS 356.

§ 110.1. Jumping bail.

A. Jumping bail is the intentional failure to appear at the date, time, and place as ordered by the court before which the defendant’s case is pending. If the state proves notice has been given to the defendant as set forth in Code of Criminal Procedure Articles 322 and 344, a rebuttable presumption of notice shall apply, and the burden of proof shifts to the defendant to show that he did not receive notice. The fact that no loss shall result to any surety or bondsman is immaterial.

B. Whoever commits the crime of jumping bail when the bail is to assure the presence of the defendant for those cases defined as misdemeanors in this Title and in the Uniform Controlled Dangerous Substances Law shall be imprisoned for not more than six months, or fined not more than five hundred dollars, or both.

C. Whoever commits the crime of jumping bail when the bail is to assure the presence of the defendant for those cases defined as felonies in this Title and in the Uniform Controlled Dangerous Substances Law shall be imprisoned at hard labor for not more than two years. (Added by Acts 1950, No. 385, § 1; Amended by Acts 1982, No. 523, § 1; Acts 1993, No. 501, § 1; Acts 2008, No. 54, § 1, eff. Aug. 15, 2008.)

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. § 24:201 et seq., the Louisiana State Law Institute substituted “Code of Criminal Procedure Articles” for “C.Cr.P. Art.” in (A), as amended by Acts 2008, No. 54, § 1.

2008 Amendments. — Acts 2008, No. 54, § 1, effective August 15, 2008, in (A), substituted “the date, time ... receive notice” for “time, and place as designated by the judge or committing magistrate who has fixed the amount of the bail bond.”

CROSS REFERENCES

Municipal Law. — Criminal law > jumping bail. Baton Rouge Code of Ordinance § 13:110.1.

Jumping bail. Shreveport Code of Ordinance § 50-161.

§ 110.1.1. Out-of-state bail jumping.

A. Out-of-state bail jumping is the intentional failure to appear, by leaving the state to avoid appearing in court, at the date, time, and place as ordered by the court before which the defendant’s case is pending. If the state proves notice has been given to the defendant as set forth in Code of Criminal Procedure Articles 322 and 344, a rebuttable presumption of notice shall apply, and the burden of proof shifts to the defendant to show that he did not receive notice.

B. Whoever commits the crime of out-of-state bail jumping, when the bail is to assure the presence of the defendant for those cases defined as misdemeanors and felonies in this Title and in the Uniform Controlled Dangerous Substances Law shall be fined two thousand dollars and imprisoned at hard labor for not less than one year nor more than three years. (Acts 2010, No. 215, § 1, eff. Aug. 15, 2010.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute made a stylistic change in (B), as enacted by Acts 2010, No. 215, § 1.

§ 110.2. Tampering with electronic monitoring equipment.

A. Tampering with electronic monitoring equipment is the intentional alteration, destruction, removal, or disabling of electronic monitoring equipment being utilized in accordance with the provisions of R.S. 46:2143.

B. Whoever commits the crime of tampering with electronic monitoring equipment shall be fined not more than five hundred dollars and shall be imprisoned for not more than six months. If the offender violates the provisions of this Section while he is involved in the commission of a felony, he shall be fined not more than one thousand dollars and shall be imprisoned for not more than one year. At least seventy-two hours of the sentence shall be served without benefit of probation, parole, or suspension of sentence. (Acts 2003, No. 1024, § 1.)

§ 110.3. Tampering with surveillance, accounting, inventory, or monitoring systems; definitions; penalties.

A. No person shall intentionally defeat, degrade, tamper, damage, alter, destroy, remove, disable, obstruct, or impair in any way the operation of any surveillance, accounting, inventory, or monitoring system of any nature or purpose, including but not limited to any of the following:

(1) Removing, damaging, altering, destroying, disabling, impairing, obstructing, obscuring, covering, or infusing with any object, substance, or material any component of any surveillance, accounting, inventory, or monitoring system.

(2) Disconnecting, interfering with, damaging, tampering with, or temporarily or permanently delaying or interrupting the internal or external signal or electronic wire or wireless analog or digital transmissions of any surveillance, accounting, inventory, or monitoring system.

(3) Interrupting any source of power for or degrading the performance in any manner of the whole or any part or component or operating software or hardware of any surveillance, accounting, inventory, or monitoring system.

B. For the purposes of this Section, “surveillance, accounting, inventory, or monitoring system” means any electronic, analog, digital, radio, or other system which generates, detects, senses, or records any or all of the following: video, audio, radio waves of any frequency, light in the visible light spectrum, ultraviolet light, infrared radiation, laser light or impulses, microwaves, magnetism, ionization, heat, smoke, water, motion, or fire.

C. (1) Whoever commits the crime of tampering with surveillance, accounting, inventory, or monitoring systems shall be fined not more than one thousand dollars, imprisoned with or without hard labor for not more than one year, or both.

(2) If the surveillance, accounting, inventory, or monitoring system is located on the premises of any jail, prison, correctional facility, juvenile detention center, the offender shall be fined not more than two thousand dollars, imprisoned with or without hard labor for not more than two years, or both. Such sentence shall be consecutive to any other sentence imposed for violation of the provisions of any state criminal law. (Acts 2010, No. 351, § 1, eff. Aug. 15, 2010.)

§ 111. Assisting escape.

Assisting escape is the:

(1) Permitting, by any public officer, of the escape of any prisoner in his custody, by virtue of his active assistance or intentional failure to act; or

(2) The active assistance given by any person to one in legal custody with intent to aid him in escaping therefrom.

Whoever commits the crime of assisting escape shall be fined not more than three thousand dollars, or imprisoned, with or without hard labor, for not more than five years, or both.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — The Willfulness Requirement: A Chameleon in the Legal Arena. 60 La. L. Rev. 563 (Winter, 2000).

§ 112. False personation.

False personation is the performance of any of the following acts with the intent to injure or defraud, or to obtain or secure any special privilege or advantage:

(1) Impersonating any public officer, or private individual having special authority by law to perform an act affecting the rights or interests of another, or the assuming, without authority, of any uniform or badge by which such officer or person is lawfully distinguished; or

(2) Performing any act purporting to be official in such assumed character.

Whoever commits the crime of false personation shall be fined not more than one hundred dollars, or imprisoned for not more than ninety days, or both.

CROSS REFERENCES

Municipal Law. — Criminal law > false personation. Baton Rouge Code of Ordinance § 13:112.

False personation of peace officers. New Orleans Code of Ordinance § 54-444.

False personation. Shreveport Code of Ordinance § 50-162.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Right to Bear Arms. — Record was devoid of any evidence that the defendant personated an officer in order to gain a special privilege or advantage where the gun she was carrying was not concealed and, thus, not a special privilege or advantage enjoyed by a police officer. The right to keep and bear arms not concealed on his person was guaranteed to each citizen under La. Const. art. 1, § 11. State v. Nelson, 367 So. 2d 317, 1979 La. LEXIS 7383 (Jan. 29, 1979).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Fraud

••• False Pretenses

•••• General Overview. — Where the defendant was stopped for a traffic violation and produced false identification that identified the defendant as a police officer, the evidence was sufficient to establish that the defendant impersonated a police officer with the intent to obtain a special privilege or advantage; such a showing supported a conviction for impersonating an officer, and no showing was required that the defendant wore a uniform or carried a police badge. State v. Gordon, 668 So. 2d 462, 1996 La. App. LEXIS 124 (Jan. 19, 1996), vacated by, remanded by La. 96-0427, 672 So. 2d 669, 1996 La. LEXIS 1338 (La. May 10, 1996).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Justice of the Peace is not a law enforcement officer and cannot carry a badge. Constable may be commissioned a deputy sheriff in discretion of Sheriff, but has not right to be., OPINION NUMBER 89-159, La. Atty. Gen. Op. No. 1989-159; 1989 La. AG LEXIS 88.

Because there is no vacancy in the office of constable, it is inappropriate for any officer to attempt to appoint a person to serve in that capacity. If a vacancy should occur, it would be the prerogative of the police jury of the parish to fill a vacancy in the office of constable, R.S. 18:602., OPINION 94-489, La. Atty. Gen. Op. No. 1994-489; 1994 La. AG LEXIS 595.

A duly elected constable who is unable to perform his duties because of health reasons may serve his term and may receive his state and parish compensation if he can take his oath of office and if he continues to meet the other requirements of constable. A justice of the peace may appoint a special deputy constable to perform the duties of constable if the constable is unable or unwilling to perform such duties. The special deputy constable may not receive state supplemental pay but is allowed to attend the attorney general’s training conference., OPINION NUMBER 96-518, La. Atty. Gen. Op. No. 1996-518; 1997 La. AG LEXIS 53.

There are no prohibitions in state law regarding private vehicles bearing decals, unofficial or vanity license plates, or other insignia which indicate that the vehicle is being operated by a legislator or other public officer. Public funds may not be used to purchase these items to be placed on private cars., OPINION NUMBER 00-259, La. Atty. Gen. Op. No. 2000-259; 2000 La. AG LEXIS 283.

The Mayor, having no authority to issue an individual a police department badge who has not been hired as a police office the individual using the badge may be in violation of false personation. The mayor may issue an honorary commission on approval of the Board of Aldermen., Opinion 03-16, 2003 La. AG LEXIS 295.

§ 112.1. False personation of a peace officer or firefighter.

A. False personation of a peace officer or firefighter is the performance of any one or more of the following acts with the intent to injure or defraud or to obtain or secure any special privilege or advantage:

(1) Impersonating any peace officer or firefighter or assuming, without authority, any uniform or badge by which a peace officer or firefighter is lawfully distinguished.

(2) Performing any act purporting to be official in such assumed character.

(3) Making, altering, possession, or use of a false document or document containing false statements which purports to be a training program certificate or in-service training certificate or other documentation issued by the Council on Peace Officer Standards and Training, pursuant to R.S. 40:2405, which certifies the peace officer has successfully completed the requirements necessary to exercise his authority as a peace officer.

(4) Equipping any motor vehicle with lights or sirens which simulate a law enforcement vehicle.

B. As used in this Section:

(1) “Badge” shall mean a device or emblem, regardless of the material of which it is made, worn as an insignia of rank, office, or membership in a law enforcement organization, including but not limited to those that bear the seal of the state of Louisiana.

(2) “Firefighter” means any certified first responder as defined in R.S. 40:1231, certified emergency medical technician as defined in R.S. 40:1231, or any firefighter regularly employed by a fire department of any municipality, parish, or fire protection district of the state of Louisiana, or any volunteer fireman of the state of Louisiana.

(3) “Peace officer” shall include commissioned police officers, sheriffs, deputy sheriffs, marshals, deputy marshals, correctional officers, constables, wildlife enforcement agents, park wardens, livestock brand inspectors, forestry officers, military police, fire marshal investigators, probation and parole officers, attorney general investigators, and district attorney investigators.

C. Whoever commits the crime of false personation of a peace officer or firefighter shall be fined not more than one thousand dollars, imprisoned with or without hard labor for not more than two years, or both. (Acts 1993, No. 673, § 1; Acts 2009, No. 157, § 1, eff. Aug. 15, 2009; Acts 2012, No. 165, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 165 added “or firefighter” at the end of the section heading; inserted “or firefighter” wherever it appears in the introductory language of (A) and in (A)(1) and (C); inserted (B)(2); redesignated former (B)(2) as (B)(3); and made a related change.

2009 Amendments. — The 2009 amendment by No. 157 added (A)(4); added (B); and redesignated former (B) as (C).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The Mayor, having no authority to issue an individual a police department badge who has not been hired as a police office the individual using the badge may be in violation of false personation. The mayor may issue an honorary commission on approval of the Board of Aldermen., Opinion 03-16, 2003 La. AG LEXIS 295.

The chief of police of the City of Harahan is authorized by statute to hire and discharge police personnel. He may also issue honorary commissions as an act in the day-to-day operation of the police department over which he exercises supervisory authority. Opinion No. 04-0163. 2005 La. AG LEXIS 8.

§ 112.2. Fraudulent portrayal of a law enforcement officer or firefighter.

A. Fraudulent portrayal of a law enforcement officer or firefighter is the impersonation of any law enforcement officer or firefighter for the purpose of obtaining access to a public building, facility, or service. The fraudulent portrayal includes but is not limited to any of the following:

(1) Portraying or impersonating a law enforcement officer or firefighter by any means.

(2) Possessing, without authority, any uniform or badge by which a law enforcement officer or firefighter is identified.

(3) Performing any act purporting to be official while portraying a law enforcement officer or firefighter.

(4) Making, altering, possessing, or using a false document or document containing false statements which purports to be a training program certificate or in-service training certificate or other documentation issued by the Council on Peace Officer Standards and Training, pursuant to R.S. 40:2405, which certifies the peace officer has successfully completed the requirements necessary to exercise his authority as a peace officer.

(5) Making, altering, possessing, or using any false documents or credentials which purport to identify the person as a law enforcement officer or firefighter.

B. For the purposes of this Section, “law enforcement officer or firefighter” shall include police officers, sheriffs, deputy sheriffs, marshals, deputy marshals, correctional officers, constables, wildlife enforcement agents, state park wardens, firemen, and probation and parole officers.

C. “Access to a public building, facility, or service” includes but is not limited to the following:

(1) Free and unhampered passage on and over toll bridges and ferries in this state.

(2) Free passage on and over the Crescent City Connection Bridge at New Orleans.

(3) Free passage on any tollway as defined in R.S. 48:2021(17).

(4) Free parking at any parking facility owned by the state or any of its political subdivisions.

(5) Free admission or reduced price admission to any entertainment, cultural, or sporting event.

D. Nothing herein shall be construed to expand the provisions of law which provide for the free and unhampered passage by law enforcement personnel over toll bridges and ferries.

E. Whoever commits the crime of fraudulent portrayal of a law enforcement officer or firefighter shall be fined not more than one thousand dollars or imprisoned with or without hard labor for not more than two years, or both. (Acts 2004, No. 85, § 1, eff. Aug. 15, 2004.)

CROSS REFERENCES

Louisiana Law. — Aiding and abetting the fraudulent portrayal of a law enforcement officer or firefighter, see La. R.S. 14:112.3.

§ 112.3. Aiding and abetting the fraudulent portrayal of a law enforcement officer or firefighter.

A. Aiding and abetting the fraudulent portrayal of a law enforcement officer or firefighter is the inciting, soliciting, urging, encouraging, exhorting, instigating, or assisting any other person to commit the crime of fraudulent portrayal of a law enforcement officer or firefighter. For purposes of this Section, “law enforcement officer or firefighter” shall have the same meaning as provided in R.S. 14:112.2.

B. Whoever commits the crime of aiding and abetting the fraudulent portrayal of a law enforcement officer or firefighter shall be fined not more than five hundred dollars or imprisoned for not more than six months, or both. (Acts 2004, No. 85, § 1, eff. Aug. 15, 2004.)

§ 112.4. Unlawful production, manufacturing, distribution, or possession of unauthorized peace officer badges.

A. It shall be unlawful for any person to knowingly or intentionally produce, manufacture, distribute, or possess unauthorized peace officer badges.

B. For purposes of this Section:

(1) “Distribute” means to sell, give, transport, issue, provide, lend, deliver, transfer, transmit, distribute, or disseminate.

(2) “Peace officer” shall include commissioned police officers, sheriffs, deputy sheriffs, marshals, deputy marshals, correctional officers, constables, wildlife enforcement agents, park wardens, livestock brand inspectors, forestry officers, attorney general investigators, district attorney investigators, inspector general investigators, and probation and parole officers.

(3) “Produce or manufacture” means to develop, prepare, design, create, or otherwise process.

(4) “Unauthorized peace officer badge” means any device or emblem, regardless of the material of which it is made, worn as an insignia of rank, office, or membership of a peace officer in a law enforcement agency which has not been expressly authorized by the law enforcement agency.

C. (1) Whoever violates the provisions of this Section by possessing an unauthorized peace officer badge shall be fined not more than fifty dollars, imprisoned for not more than ten days, or both.

(2) Whoever violates the provisions of this Section by distributing, manufacturing, or producing an unauthorized peace officer badge upon a first conviction shall be fined not more than two hundred dollars, imprisoned for not more than ninety days, or both. Upon a second or subsequent conviction, the offender shall be fined not more than one thousand dollars, imprisoned for not more than six months, or both.

D. The provisions of this Section shall not be construed to limit the production, manufacturing, distribution, or possession of a peace officer badge with the designation “police”, “marshal”, “sheriff”, “law enforcement”, “warden”, or any other designation which does not designate a specific law enforcement agency by name or jurisdiction and which is intended for novelty purposes.

E. The definition of a “peace officer” as provided for in Paragraph (B)(2) of this Section, shall be strictly construed solely for the purposes of this Section and shall not be construed as granting the authority to any agency not defined as a “peace officer” pursuant to the provisions of R.S. 40:2402 to make arrests, perform search and seizures, execute criminal warrants, prevent and detect crime, and enforce the laws of this state. (Acts 2011, No. 91, § 1, eff. Aug. 15, 2011.)

PART 7. OFFENSES AFFECTING ORGANIZED GOVERNMENT.

SUBPART A. TREASON AND DISLOYAL ACTS.

§ 113. Treason.

Treason is the levying of war against the United States or the State of Louisiana, adhering to enemies of the United States or of the State of Louisiana, or giving such enemies aid and comfort.

No person shall be convicted of treason except on the testimony of two witnesses to the same overt act, or on his own confession in open court.

Whoever commits the crime of treason shall be punished by death.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Proportionate Sentencing for Rape of a Minor: The Death Penalty Dilemma. 73 Tul. L. Rev. 981 (February, 1999).

General Law Reviews. — Article: Better Dead Than Raped? The Patriarchal Rhetoric Driving Capital Rape Statutes. 78 St. John’s L. Rev. 1119 (Fall 2004).

§ 114. Misprision of treason.

Misprision of treason is the concealment of treason, or the failure to disclose immediately all pertinent facts to proper authorities, by a person who has knowledge of the commission of the crime of treason.

Whoever commits misprision of treason shall be fined not more than one thousand dollars, and imprisoned at hard labor for not more than ten years.

§ 115. Criminal anarchy.

Criminal anarchy is:

(1) The advocating or teaching, in any manner, in public or private, of the subversion, opposition, or destruction of the government of the United States or of the State of Louisiana by violence or other unlawful means; or

(2) The organizing or becoming a member of any organization or society which is known to the offender to advocate, teach, or practice the subversion, opposition, or destruction of the government of the United States or of the State of Louisiana by violence or other unlawful means.

Whoever commits the crime of criminal anarchy shall be imprisoned at hard labor for not more than ten years.

JUDICIAL DECISIONS
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• Espionage & Treason

•••• General Overview. — Where defendant, a leader of a religious sect known as Islam, was convicted of criminal anarchy, the evidence was insufficient to support his conviction, since there was no evidence that he advocated the opposition or destruction of the established government. State v. Cade, 244 LA. 534, 153 So. 2d 382, 1963 La. LEXIS 2404 (Apr. 29, 1963).

§ 116. Flag desecration.

Flag desecration is the act of any person who shall intentionally, in any manner, for exhibition or display:

(1) Place or cause to be placed any word, mark, design or advertisement of any nature upon any flag; or

(2) Expose to public view any flag, upon which has been printed or otherwise produced, or to which shall have been attached any such word, mark, design, or advertisement; or

(3) Expose to public view, or have in possession for sale or any other purpose, any article of merchandise, or thing for holding or carrying merchandise, upon or to which shall have been produced or attached any flag, in order to advertise, call attention to or decorate such article; or

(4) Publicly mutilate, defile, or by word or act cast contempt upon any flag.

The word “flag” as used herein shall mean any duly authorized flag, shield, standard, color or ensign of the United States, the State of Louisiana, or the Confederate States of America, or any copy thereof.

Whoever commits the crime of flag desecration shall be fined not more than one hundred dollars, or imprisoned for not more than ninety days, or both. (Amended by Acts 1960, No. 544, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Display on swimsuits for sale of Louisiana flag is illegal; use of emblem at center of flag is not prohibited by statute., OPINION NUMBER 89-237, La. Atty. Gen. Op. No. 1989-237; 1989 La. AG LEXIS 265.

§ 116.1. Flag burning.

A. Flag burning is the act of any person who intentionally burns or sets fire to the United States flag to cast contempt upon the flag.

B. This Section shall not prohibit the burning of the flag in a respectful retirement ceremony to dispose of a worn or soiled flag.

C. The word “flag” as used in this Section shall mean the flag of the United States.

D. Whoever commits the crime of flag burning shall be fined not more than one thousand dollars, or imprisoned for not more than ninety days, or both.

E. The provisions of this Section shall not take effect unless and until an amendment to the federal constitution regarding flag desecration is proposed by the Congress and approved by the requisite number of states and becomes law. (Acts 2006, No. 506, § 1, eff. Aug. 15, 2006.)

§ 117. Flag desecration; exceptions.

The flag desecration section shall not apply to any act permitted by the statutes of the United States or of Louisiana, or by the United States army and navy regulations; nor shall it apply to the depicting of a flag upon any document, stationery, ornament, picture, or jewelry, with no design or words thereon and disconnected with any advertisement.

§ 117.1. Paramilitary organizations; prohibitions.

A. No paramilitary organization, or any member thereof, shall train in this state.

B. Whoever violates the provisions of this Section shall be fined not more than five hundred dollars, or be imprisoned for not more than six months, or both.

C. (1) For the purposes of this Section, “paramilitary organization” shall mean a group organized in a military or paramilitary structure, consisting of two or more persons who knowingly possess firearms or other weapons and who train in the use of such firearms or weapons, or knowingly teach or offer to teach the use of such firearms or weapons to others, for the purpose of committing an offense under the laws of this state or any political subdivision thereof.

(2) It shall not include a law enforcement agency, the armed services or reserve forces of the United States, the Louisiana National Guard, or any other organization that may possess firearms and train with such firearms, or teach or offer to teach the use of such firearms to others, for a lawful purpose. (Added by Acts 1983, No. 394, § 1.)

Quoted Statutory Material. — Acts 1983, No. 394, § 2 provides that: “Nothing contained in the provisions of this act shall infringe upon a person’s state or federal constitutional rights to keep and bear arms or freedom of association.”

SUBPART B. BRIBERY AND INTIMIDATION.

§ 118. Public bribery.

A. (1) Public bribery is the giving or offering to give, directly or indirectly, anything of apparent present or prospective value to any of the following persons, with the intent to influence his conduct in relation to his position, employment, or duty:

(a) Public officer, public employee, or person in a position of public authority.

(b) Repealed by Acts 2010, No. 797, § 2, effective January 1, 2011.

(c) Grand or petit juror.

(d) Witness, or person about to be called as a witness, upon a trial or other proceeding before any court, board, or officer authorized to hear evidence or to take testimony.

(e) Any person who has been elected or appointed to public office, whether or not said person has assumed the title or duties of such office.

(2) The acceptance of, or the offer to accept, directly or indirectly, anything of apparent present or prospective value, under such circumstances, by any of the above named persons, shall also constitute public bribery.

B. For purposes of this Section, “public officer”, “public employee”, or “person in a position of public authority”, includes those enumerated in R.S. 14:2(9), and also means any public official, public employee, or person in a position of public authority, in other states, the federal government, any foreign sovereign, or any subdivision, entity, or agency thereof.

C. (1) Whoever commits the crime of public bribery shall be fined not more than one thousand dollars, or imprisoned, with or without hard labor, for not more than five years, or both.

(2) In addition to the penalty provided for in Paragraph (1) of this Subsection, a person convicted of the provisions of this Section may be ordered to pay restitution to the state if the state suffered a loss as a result of the offense. Restitution shall include the payment of legal interest at the rate provided in R.S. 13:4202.

D. Property which was given, offered, or accepted during the commission of the crime of public bribery shall be deemed to be contraband and shall be subject to seizure and forfeiture. Upon final disposition of the case, the district attorney may petition the district court to forfeit the property seized in connection with a violation of this Section, and such property seized under this Section shall be forfeited upon:

(1) A showing by the district attorney of a conviction for a violation of the provisions of this Section.

(2) A showing by the district attorney that the seizure was made incident to an arrest with probable cause or a search under a valid search warrant pursuant to other provisions of law.

E. Property forfeited pursuant to the provisions of this Section shall be disposed of as follows:

(1) When the property is not cash or currency, it shall be disposed of pursuant to the provisions of R.S. 15:41.

(2) When the property consists of cash or currency, it shall be forfeited and distributed as follows:

(a) Fifty-five percent to the law enforcement agency or agencies who investigated the crime.

(b) Fifteen percent to the criminal court fund.

(c) Twenty-five percent to the prosecuting authority that prosecuted the crime.

(d) Five percent to the clerk of court.

F. If the charges of public bribery are dismissed by the district attorney, or if the accused is acquitted following a trial in the district court of the parish in which the violation is alleged to have occurred, all property shall be immediately returned to the owner. (Amended by Acts 1975, No. 802, § 1; Acts 1988, No. 684, § 1; Acts 2008, No. 269, § 1, eff. Aug. 15, 2008; Acts 2010, No. 797, § 2, eff. Jan. 1, 2011; Acts 2010, No. 811, § 1, eff. Aug. 15, 2011.)

2010 Amendments. — The 2010 amendment by No. 797 deleted (A)(1)(b).

The 2010 amendment by No. 811 added the (C)(1) designation; and added (C)(2).

2008 Amendments. — Acts 2008, No. 269, § 1, effective August 15, 2008, added (D) through (F).

CROSS REFERENCES

Louisiana Law. — Disgorgement, see La. R.S. 9:2790.6.

Corrupt influencing, see La. R.S. 14:120.

Illegal contracts, see La. R.S. 33:41.

Exclusion of certain contractors from bidding, see La. R.S. 38:2227.

Prohibitions, penalties, see La. R.S. 38:2314.
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CIVIL PROCEDURE

• Venue

•• Multiparty Litigation. — Where relator public official was indicted for public bribery, and attacked venue on grounds the alleged bribes were received in Las Vegas, venue in East Baton Rouge Parish was held to be proper, because the alleged effect of the criminal conduct charged was the influence or potential influence of the award of warehouse food storage contracts in East Baton Rouge Parish, the evidence establishing that the transfer of the food for storage pursuant to those contracts took place in that parish, and, based on the evidence set forth by the State, the force of relator’s alleged criminal activity was felt in the Parish of East Baton Rouge. State v. Odom, 861 So. 2d 195, 2003 La. App. LEXIS 1919 (June 27, 2003), writ denied by La. 2003-2147, 855 So. 2d 766, 2003 La. LEXIS 3057 (La. Oct. 17, 2003).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Bribery

•••• General Overview. — La. Code Crim. Proc. Ann. art. 573(3) provides that when the offense charged is public bribery, the time limitations in La. Code Crim. Proc. Ann. art. 572 shall not commence to run until the relationship or status involved has ceased to exist; the offense of conspiracy to commit public bribery is not listed in the statute, there is no authority for extending the exception to the crime of conspiracy to commit public bribery, or any evidence that the Louisiana Legislature meant the exception to apply to conspiracy to commit public bribery. State v. Odom, 861 So. 2d 202, 2003 La. App. LEXIS 1907 (June 27, 2003), writ denied by La. App. 2002-2701, 861 So. 2d 195, 2003 La. App. LEXIS 1919 (La.App. 1 Cir. June 27, 2003).

Defendant’s admission that he used the corporation to cover up the payment of the witness’s debts established specific intent on his part to influence the witness’s conduct; thus his conviction for bribery under La. Rev. Stat. Ann. § 14:118 was upheld. State v. Hingle, 677 So. 2d 603, 1996 La. App. LEXIS 1323 (June 26, 1996), writ of certiorari denied by La. 96-1969, 685 So. 2d 141, 1997 La. LEXIS 139 (La. Jan. 10, 1997).

In her trial for public bribery, defendant’s assertion that she did not expect to receive money when she provided the confidential records to an informant was belied by a tape-recording in which the informant told defendant that he would make her rich with the printouts she gave him and her responsive statement that she could use the money. State v. Brand, 506 So. 2d 702, 1987 La. App. LEXIS 9388 (Apr. 14, 1987), affirmed by 520 So. 2d 114, 1988 La. LEXIS 46 (La. 1988).

Where a certificate of conviction was conclusive evidence of an attorney’s guilt of a crime for which he had been convicted, and at the hearing based upon an attorney’s conviction of a crime, the sole issue to be determined was whether the crime warranted discipline, and if so, the extent thereof; the attorney’s attempt to admit evidence tending to show his lack of knowledge or intent to commit the public bribery under La. Rev. Stat. Ann. § 14:118 was inappropriate. Louisiana State Bar Asso. v. Pitard, 462 So. 2d 178, 1985 La. LEXIS 7834 (Jan. 14, 1985).

Under La. Rev. Stat. Ann. § 14:118, defendant was properly convicted on nine counts of public bribery where he made two different offers to a state trooper to pay the trooper a certain sum each week for protection and also made seven different payments to the trooper in different weeks for such protection. State v. Hebert, 402 So. 2d 675, 1981 La. LEXIS 8640 (June 22, 1981).

Evidence was sufficient to sustain a conviction for public bribery where an undercover police officer testified that the officer gave the defendant money, the defendant put the money in the defendant’s desk, and the defendant issued the undercover officer a temporary driver’s license without conducting the required examinations. State v. Duncan, 390 So. 2d 859, 1980 La. LEXIS 9074 (Nov. 10, 1980).

For a conviction of public bribery in violation of La. Rev. Stat. Ann. § 14:118, all that was required was an intent to influence; the fact that the public official was unable to return value for the bribe was immaterial. State v. Ponthier, 391 So. 2d 1138, 1980 La. LEXIS 9063 (Nov. 10, 1980).

Although no subpoenas were issued for the victims’ appearances, they were about to be called as witnesses by the grand jury and it was improper to offer the victims any sum of money in an attempt to settle the claim. State v. DeKay, 387 So. 2d 570, 1980 La. LEXIS 8343 (June 23, 1980).

Public bribery statute, La. Rev. Stat. Ann. § 14:118, was constitutional and did not need modifiers before the word “influence” and the words “position, employment or duty” because the language used in the statute was sufficiently clear in setting out what conduct was prohibited. State v. Smith, 252 LA. 636, 212 So. 2d 410, 1968 La. LEXIS 2795 (June 28, 1968).

Trial judge did not err in overruling defendants’ motion to quash the bill of information because they were not subject to the penalties for public bribery, under La. Rev. Stat. Ann. § 14:118, which were more severe than those for malfeasance in office under La. Rev. Stat. Ann. § 14:134; defendants’ contention that they were entitled to a jury trial because the proof required for a misdemeanor malfeasance charge was the same as for a felony public bribery charge was without merit. State v. Melerine, 236 LA. 929, 109 So. 2d 471, 1959 La. LEXIS 967 (Feb. 16, 1959).

• Accusatory Instruments

•• Indictments

••• General Overview. — Where a police officer appeared before the grand jury in response to a subpoena, and testified about money changing hands between himself and another individual, an indictment charging him with public bribery was properly quashed. State v. Callahan, 247 LA. 525, 172 So. 2d 668, 1965 La. LEXIS 2365 (Feb. 23, 1965).

•• Multiplicity

••• General Overview. — Under La. Rev. Stat. Ann. § 14:118, defendant was properly convicted on nine counts of public bribery where he made two different offers to a state trooper to pay the trooper a certain sum each week for protection and also made seven different payments to the trooper in different weeks for such protection. State v. Hebert, 402 So. 2d 675, 1981 La. LEXIS 8640 (June 22, 1981).

• Trials

•• Closing Arguments

••• Inflammatory Statements. — Prosecutor’s reference to efforts made by defendant’s wife to induce a witness to lie on his behalf was within the scope of permissible closing argument in defendant’s armed robbery trial; any prejudice from the fact that her act was criminal under La. Rev. Stat. Ann. § 14:118 was outweighed by its relevance to defendant’s consciousness of his guilt. State v. Graves, 301 So. 2d 864, 1974 La. LEXIS 4296 (Oct. 11, 1974).

• Witnesses

•• Presentation. — Under La. Rev. Stat. Ann. § 14:118(A)(1)(d), a codefendant is not incompetent to testify at another defendant’s criminal trial, even though he is given leniency in exchange for his testimony because the plea agreement does not render the codefendant incompetent to testify and the defendant’s appropriate avenue of relief is the cross-examination of the testifying codefendant. State v. McCullough, 737 So. 2d 49, 1998 La. App. LEXIS 3725 (Dec. 29, 1998).

• Defenses

•• Entrapment. — In her trial for public bribery, defendant failed to prove her defense of entrapment where the evidence showed that she was predisposed to accept money for confidential records. State v. Brand, 506 So. 2d 702, 1987 La. App. LEXIS 9388 (Apr. 14, 1987), affirmed by 520 So. 2d 114, 1988 La. LEXIS 46 (La. 1988).

• Sentencing

•• Imposition

••• Factors. — Trial court failed to impose a properly individualized sentence on a defendant convicted of public bribery where its stated intention was to deter similar actions by other state employees. State v. Brand, 506 So. 2d 702, 1987 La. App. LEXIS 9388 (Apr. 14, 1987), affirmed by 520 So. 2d 114, 1988 La. LEXIS 46 (La. 1988).

EVIDENCE

• Procedural Considerations

•• Weight & Sufficiency. — Evidence was sufficient to sustain a conviction for public bribery where an undercover police officer testified that the officer gave the defendant money, the defendant put the money in the defendant’s desk, and the defendant issued the undercover officer a temporary driver’s license without conducting the required examinations. State v. Duncan, 390 So. 2d 859, 1980 La. LEXIS 9074 (Nov. 10, 1980).

GOVERNMENTS

• Legislation

•• Statutes of Limitations

••• Time Limitations. — La. Code Crim. Proc. Ann. art. 573(3) provides that when the offense charged is public bribery, the time limitations in La. Code Crim. Proc. Ann. art. 572 shall not commence to run until the relationship or status involved has ceased to exist; the offense of conspiracy to commit public bribery is not listed in the statute, there is no authority for extending the exception to the crime of conspiracy to commit public bribery, or any evidence that the Louisiana Legislature meant the exception to apply to conspiracy to commit public bribery. State v. Odom, 861 So. 2d 202, 2003 La. App. LEXIS 1907 (June 27, 2003), writ denied by La. App. 2002-2701, 861 So. 2d 195, 2003 La. App. LEXIS 1919 (La.App. 1 Cir. June 27, 2003).

• State & Territorial Governments

•• Employees & Officials. — Where relator public official was indicted for public bribery, and attacked venue on grounds the alleged bribes were received in Las Vegas, venue in East Baton Rouge Parish was held to be proper, because the alleged effect of the criminal conduct charged was the influence or potential influence of the award of warehouse food storage contracts in East Baton Rouge Parish, the evidence establishing that the transfer of the food for storage pursuant to those contracts took place in that parish, and, based on the evidence set forth by the State, the force of relator’s alleged criminal activity was felt in the Parish of East Baton Rouge. State v. Odom, 861 So. 2d 195, 2003 La. App. LEXIS 1919 (June 27, 2003), writ denied by La. 2003-2147, 855 So. 2d 766, 2003 La. LEXIS 3057 (La. Oct. 17, 2003).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 18:427 (Powers & Duties of Watchers) Applied., OPINION No. 88-174, La. Atty. Gen. Op. No. 1988-174; 1988 La. AG LEXIS 366.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Ambiguities in the Foreign Corrupt Practices Act: Unnecessary Costs of Fighting Corruption? 61 La. L. Rev. 861 (Summer, 2001).

Developments in the Law, 1987-1988: A Faculty Symposium: Criminal Procedure. 49 La. L. Rev. 329 (November, 1988).

Comment: If You Scratch My Back, I’ll Scratch Yours: Mary Carter Agreements in Louisiana. 45 Loy. L. Rev. 725 (Winter, 1999).

§ 118.1. Bribery of sports participants.

A. Bribing of sports participants is the giving or offering to give, directly or indirectly, anything of apparent present or prospective value to any professional or amateur baseball, football, hockey, polo, tennis or basketball player or boxer or any person or player who participates or expects to participate in any professional or amateur game or sport or any contest of skill, speed, strength or endurance of man or beast or any jockey, driver, groom or any person participating or expecting to participate in any horse race, including owners of race tracks and their employees, stewards, trainers, judges, starters or special policemen, or to any owner, manager, coach or trainer of any team or participant in any such game, contest or sport, with the intent to influence him to lose or cause to be lost, or corruptly to affect or influence the result thereof, or to limit his or his team’s or his mount or beast’s margin of victory in any baseball, football, hockey or basketball game, boxing, tennis or polo match or horse race or any professional or amateur sport or game in which such player or participant or jockey or driver is taking part or expects to take part, or has any duty in connection therewith.

The acceptance of, or the offer to accept directly or indirectly anything of apparent present or prospective value under such circumstances by any of the above named persons shall also constitute bribery of sports participants.

Whoever commits the crime of bribery of sports participants is guilty of a felony and shall be punished by a fine of not more than ten thousand dollars and imprisoned for not less than one year nor more than five years, with or without hard labor, or both.

B. The offender under this Section, who states the facts under oath to the district attorney charged with the prosecution of the offense, and who gives evidence tending to convict any other offender under that Section, may, in the discretion of such district attorney be granted full immunity from prosecution in respect to the offense reported, except for perjury in giving such testimony. (Acts 1952, No. 279, §§ 1 to 3.)
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EVIDENCE

• Testimony

•• Experts

••• General Overview. — In a trial arising out of the bribery of two jockeys, two of the defendant’s proffered experts were properly excluded, because they were not called to testify about an element of the crime charged, but to offer indirect, circumstantial evidence that no crime occurred, and he failed to qualify another proffered witness as an expert. State v. Trosclair, 443 So. 2d 1098, 1983 La. LEXIS 12356 (Nov. 28, 1983), writ of certiorari dismissed by 468 U.S. 1205, 104 S. Ct. 3593, 82 L. Ed. 2d 889, 1984 U.S. LEXIS 2802, 53 U.S.L.W. 3014 (1984).

§ 118.2. Falsifying information on racing license applications.

A. Falsifying racing license applications is the intentional falsification of any information required on an application for a Louisiana racing license.

B. Whoever commits the crime of falsifying racing license applications shall be fined not more than five hundred dollars, or imprisoned for not more than six months, or both.

C. For the purpose of this Section, the term “racing license” shall mean any license issued by the Louisiana State Racing Commission including, but not limited to those licenses issued to persons applying for jobs as cooks, nurses, stand girls, and other miscellaneous employees along with persons actually involved in racing. (Added by Acts 1982, No. 857, § 1. Acts 1985, No. 942, § 1, eff. July 23, 1985.)
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Fraud

••• Fraud Against the Government

•••• False Statements

••••• General Overview. — Defendants’ certifying on a license application form that they had neither been convicted of a felony, nor been arrested or indicted, was not a crime under La. Rev. Stat. Ann. § 14:118.2 because the licenses they obtained, although issued by the Louisiana State Racing Commission, were not “racing licenses.” State v. Mays, 446 So. 2d 1195, 1984 La. LEXIS 8369 (Feb. 27, 1984).

§ 119. [Repealed.]

Repealed by Acts 2010, No. 797, § 2, effective January 1, 2011. This section was derived from Acts 1980, No. 558, § 1, eff. July 23, 1980; Acts 1981, No. 510, § 1; Acts 2001, No. 403, § 1, eff. June 15, 2001.

CROSS REFERENCES

Louisiana Law. — Secrecy of ballot; interference with voter; penalty, see La. R.S. 33:2585.4.

Secrecy of ballot; interference with voter; penalty, see La. R.S. 42:1355.

Secrecy of ballot; interference with voter; penalty, see La. R.S. 42:1405.

§ 119.1. Bribery of parents of school children.

A. Bribery of parents of school children is the giving or offering to give, directly or indirectly, any money, or anything of apparent present or prospective value to any parent, to any tutor or guardian, to any person having legal or actual custody of, or to any person standing in loco parentis to, any child eligible to attend a public school in this State, as an inducement to encourage, influence, prompt, reward or compensate any such person to permit, prompt, force, or cause any such child to attend any such school in violation of any law of this state.

The acceptance of, or the offer to accept, directly or indirectly, any money, or anything of apparent present or prospective value, by any such person under any such circumstances, shall also constitute bribery of parents of school children.

B. Whoever commits the crime of bribery of parents of school children shall be fined not less than five hundred dollars, nor more than one thousand dollars, and imprisoned for not more than one year.

C. In the trial of persons charged with bribery of parents of school children, either the bribe-giver or the bribe-taker may give evidence, or make affidavit against the other, with immunity from prosecution in favor of the first informer, except for perjury in giving such testimony.

D. Any fine imposed and collected from the convicted person or persons under the provisions of this Section shall be paid to the informer or informers who shall give information resulting in the conviction of said person or persons. (Added by Acts 1961, 2nd Ex. Sess., No. 3, § 1; Amended by Acts 2001, No. 403, § 1, eff. June 15, 2001.)

Editor’s Notes. — Acts 2006, No. 45, § 1, provides for retroactive application of certain penalty provisions, or related matters, as applied to defendants who were convicted or who were sentenced prior to June 15, 2001.

2001 Amendments. — Acts 2001, No. 403, § 1, effective June 15, 2001, deleted “No penalty imposed under the provisions of this Section shall be suspended or remitted by any court” in (D).

§ 120. Corrupt influencing.

A. Corrupt influencing is the giving or offering to give anything of apparent present or prospective value to, or the accepting or offering to accept anything of apparent present or prospective value by, any person, with the intention that the recipient shall corruptly influence the conduct of any of the persons named in R.S. 14:118 (public bribery) in relation to such person’s position, employment or duty.

B. (1) Whoever commits the crime of corrupt influencing shall be imprisoned for not more than ten years with or without hard labor or shall be fined not more than ten thousand dollars, or both.

(2) In addition to the penalty provided for in Paragraph (1) of this Subsection, a person convicted of the provisions of this Section may be ordered to pay restitution to the state if the state suffered a loss as a result of the offense. Restitution shall include the payment of legal interest at the rate provided in R.S. 13:4202. (Amended by Acts 1980, No. 454, § 1; Acts 2008, 1st Ex. Sess., No. 21, § 1, eff. Mar. 11, 2008; Acts 2010, No. 811, § 1, eff. Aug. 15, 2011.)

2010 Amendments. — The 2010 amendment by No. 811 added the (B)(1) designation; and added (B)(2).

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute designated the previously undesignated sections as (A) and (B), as amended by Acts 2008, 1st Extraordinary Session, No. 21, § 1.

2008 1st Extraordinary Session Amendments. — Acts 2008, No. 21, § 1, effective March 11, 2008, in the second paragraph, substituted “ten years” for “five years” and substituted “ten thousand dollars” for “five thousand dollars.”

CROSS REFERENCES

Louisiana Law. — Disgorgement, see La. R.S. 9:2790.6.

Secrecy of ballot; interference with voter; penalty, see La. R.S. 33:2585.4.

Exclusion of certain contractors from bidding, see La. R.S. 38:2227.

Secrecy of ballot; interference with voter; penalty, see La. R.S. 42:1355.

Secrecy of ballot; interference with voter; penalty, see La. R.S. 42:1405.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: If You Scratch My Back, I’ll Scratch Yours: Mary Carter Agreements in Louisiana. 45 Loy. L. Rev. 725 (Winter, 1999).

§ 121. Informers granted immunity.

The offender, under the public bribery, bribery of voters or corrupt influencing articles, who states the facts under oath to the district attorney charged with the prosecution of the offense, and who gives evidence tending to convict any other offender under those articles, may, in the discretion of such district attorney, be granted full immunity from prosecution in respect to the offense reported, except for perjury in giving such testimony.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Self-Incrimination Privilege. — Witness in a grand jury bribery investigation could not assert his state constitutional privilege against self-incrimination in relation to state offenses, because he was entitled to immunity from prosecution, but he could assert his Fifth Amendment right to protect himself from pending federal gambling charges. State v. Dominguez, 228 LA. 284, 82 So. 2d 12, 1955 La. LEXIS 1364 (May 23, 1955), limited by State v. Ford, 233 LA. 992, 99 So. 2d 320, 1957 La. LEXIS 1370 (1957).

§ 122. Public intimidation and retaliation.

A. Public intimidation is the use of violence, force, or threats upon any of the following persons, with the intent to influence his conduct in relation to his position, employment, or duty:

(1) Public officer or public employee.

(2) Grand or petit juror.

(3) Witness, or person about to be called as a witness upon a trial or other proceeding before any court, board or officer authorized to hear evidence or to take testimony.

(4) Voter or election official at any general, primary, or special election.

(5) School bus operator.

B. Retaliation against an elected official is the use of violence, force, or threats upon a person who is elected to public office, where:

(1) The violence, force, or threat is related to the duties of the elected official.

(2) Is in retaliation or retribution for actions taken by the elected official as part of his official duties.

C. Whoever commits the crime of public intimidation or retaliation against an elected official shall be fined not more than one thousand dollars or imprisoned, with or without hard labor, for not more than five years, or both. (Amended by Acts 1979, No. 479, § 1; Acts 2003, No. 1089, § 2.)

2003 Amendments. — Acts 2003, No. 1089, § 2, effective August 15, 2003, added “and retaliation” to the section heading; designated the first sentence of the undesignated paragraph as (A) and the last sentence as (C); added (B); inserted “or retaliation against an elected official” in (C).
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Coercion

•••• General Overview. — A prisoner was improperly convicted of public intimidation, in violation of La. Rev. Stat. Ann. § 14:122, after he hit a correctional officer because there was a total absence of evidence as to facts and circumstances surrounding the battery committed upon the public employee from which it might reasonably be inferred that such battery was committed with the specific criminal intent to influence the employee’s conduct with regard to his duties within the meaning of La. Rev. Stat. Ann. § 14:122. State v. Daniels, 236 LA. 998, 109 So. 2d 896, 1958 La. LEXIS 1326 (Dec. 15, 1958), reinstated by 236 LA. 998, 109 So. 2d 896, 1959 La. LEXIS 969 (1959), overruled by State v. Gatlin, 241 LA. 321, 129 So. 2d 4, 1961 La. LEXIS 567 (1961).

••• Stalking

•••• General Overview. — Obscene and menacing statements made by defendant to young female deputy in obvious attempt to influence her not to arrest him supported conviction of public intimidation under La. Rev. Stat. Ann. § 14:122. State v. Jones, 772 So. 2d 788, 2000 La. App. LEXIS 2488 (Oct. 18, 2000).

•• Miscellaneous Offenses

••• Witness Tampering

•••• General Overview. — Where a bill of information did not specify the particular trial or the stage of the proceedings at which defendant allegedly threatened violence upon a witness, the bill of information was not defective because identifying the particular trial and the stage of the proceedings was not an essential element of the crime of public intimidation as set forth in La. Rev. Stat. Ann. § 14:122(3). State v. Dauzat, 284 So. 2d 592, 1973 La. LEXIS 6646 (Oct. 29, 1973).

• Juries & Jurors

•• Province of Court & Jury

••• General Overview. — Trial court erred in setting aside a jury’s unanimous guilty verdict where the jury could have reasonably found defendant guilty of public intimidation from the evidence for making threats against a police officer to persuade him not to complete defendant’s arrest for simple battery and aggravated assault or to return on future calls to defendant’s residence. State v. Mead, 823 So. 2d 1045, 2002 La. App. LEXIS 2598 (Aug. 14, 2002), writ denied by La. 2002-2384, 839 So. 2d 34, 2003 La. LEXIS 671 (La. Mar. 14, 2003), remanded by La. 2004-0030, 891 So. 2d 680, 2005 La. LEXIS 34 (La. Jan. 7, 2005), remanded by La. App. 40406, 927 So. 2d 1259, 2006 La. App. LEXIS 898 (La.App. 2 Cir. Apr. 19, 2006).

• Scienter

•• Specific Intent. — Evidence was insufficient to convict defendant of public intimidation under La. Rev. Stat. Ann. § 14:122 because he did not have the specific intent of La. Rev. Stat. Ann. § 14:10(1) to attempt to influence the officers’ conduct in relation to their duties; defendant, who had been drinking that night, was not under arrest at the time he made his first threats and defendant was merely venting his anger at the officer when he made threats during his booking after he had been “maced.” State v. Burgess, 876 So. 2d 263, 2004 La. App. LEXIS 1496 (June 16, 2004).

• Sentencing

•• Guidelines

••• Adjustments & Enhancements

•••• Criminal History

••••• General Overview. — Because the evidence was not sufficient for a jury to have found that a defendant had the specific intent, as defined in La. Rev. Stat. Ann. § 14:10(1), to influence a police officer’s conduct, his conviction for public intimidation under La. Rev. Stat. Ann. § 14:122 was reversed, and, because his sentence under La. Rev. Stat. Ann. § 15:529.1 as a habitual offender was based in part on that conviction, that sentence was also reversed. State v. Love, 602 So. 2d 1014, 1992 La. App. LEXIS 1527 (May 20, 1992).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Under Title V governing arrest only 3 elements are given for a warrantless arrest, the officer must inform the individual of his intention, authority and cause for arresting the person. The presence of a marked car is not necessary. Opinion No. 05-0165. 2005 La. AG LEXIS 202.

§ 122.1. Intimidation and interference in the operation of schools.

A. Intimidation and interference in the operation of public schools is the offering to do or doing of any act, or threatening to do any act, directly or indirectly, to any child enrolled in a public school, to any parent, tutor or guardian, or person having lawful custody of or standing in loco parentis to any such child, the purpose and intent of which is to intimidate, induce, influence, reward, compensate or cause any such person, or any school teacher, school principal, transfer operator, or any other school employee, to do or perform any act in violation of any law of this state.

B. Whoever commits the crime of intimidation and interference in the operation of schools shall be fined not less than five hundred dollars, nor more than one thousand dollars, and imprisoned for not more than one year.

C. In the trial of persons charged with public intimidation and interference in the operation of schools, either the person doing or offering to do or the person or persons sought to be influenced, coerced, intimidated, threatened, or forced, may give evidence, or make affidavit against the other, with immunity from prosecution in favor of the first informer, except for perjury in giving such testimony.

D. Any fine imposed and collected from the convicted person or persons under the provisions of this Section shall be paid to the informer or informers who shall give information resulting in the conviction of said person or persons. (Added by Acts 1961, 2nd Ex. Sess., No. 5, § 1; Acts 2001, No. 403, § 1, eff. June 15, 2001.)

Editor’s Notes. — Acts 2006, No. 45, § 1, provides for retroactive application of certain penalty provisions, or related matters, as applied to defendants who were convicted or who were sentenced prior to June 15, 2001.

2001 Amendments. — Acts 2001, No. 403, § 1, effective June 15, 2001, deleted “No penalty imposed under the provisions of this Section shall be suspended or remitted by any court” in (D).

§ 122.2. Threatening a public official; penalties; definitions.

A. (1) Threatening a public official is engaging in any verbal or written communication which threatens serious bodily injury or death to a public official.

(2) Except as provided in Subsection B, whoever commits the crime of threatening a public official shall be fined not more than five hundred dollars, or imprisoned for not more than six months, or both.

B. Whoever commits the crime of threatening a public official with the intent to influence his conduct in relation to his position, employment, or official duty, or in retaliation as reprisal for his previous action in relation to his position, employment, or official duty, shall be fined not more than five hundred dollars, or imprisoned for not more than six months, or both.

C. For the purpose of this Section, “public official” is defined as any executive, ministerial, administrative, judicial, or legislative officer of the state of Louisiana. (Acts 1984, No. 607 § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The Mayor, having no authority to issue an individual a police department badge who has not been hired as a police office the individual using the badge may be in violation of false personation. The mayor may issue an honorary commission on approval of the Board of Aldermen., Opinion 03-16, 2003 La. AG LEXIS 295.

SUBPART C. PERJURY.

§ 123. Perjury.

A. Perjury is the intentional making of a false written or oral statement in or for use in a judicial proceeding, any proceeding before a board or official, wherein such board or official is authorized to take testimony, or before any committee or subcommittee of either house or any joint committee or subcommittee of both houses of the legislature. In order to constitute perjury the false statement must be made under sanction of an oath or an equivalent affirmation and must relate to matter material to the issue or question in controversy.

B. It is a necessary element of the offense that the accused knew the statement to be false, but an unqualified statement of that which one does not know or definitely believe to be true is equivalent to a statement of that which he knows to be false.

C. Whoever commits the crime of perjury shall be punished as follows:

(1) When committed on a trial in which a sentence of death or life imprisonment may be imposed, the offender shall be fined not more than one hundred thousand dollars or imprisoned at hard labor for not less than five years, nor more than forty years, or both.

(2) When committed on a trial in which a sentence of imprisonment necessarily at hard labor for any period less than a life sentence may be imposed, the offender shall be fined not more than fifty thousand dollars or imprisoned at hard labor for not less than one year, nor more than twenty years, or both.

(3) When committed in all other cases in which any other sentence may be imposed, the offender shall be fined not more than ten thousand dollars or imprisoned at hard labor for not more than five years, or both.

(4) When committed in any civil action, administrative proceeding, legislative hearing or proceeding, or in any other legal proceeding, by a fine of not more than ten thousand dollars or imprisonment at hard labor for not more than five years, or both. (Acts 1995, No. 820, § 1; Acts 1997, No. 1312, § 1; Acts 2001, No. 403, § 1, eff. June 15, 2001; Acts 2004, No. 399, § 1, eff. Aug. 15, 2004.)

Editor’s Notes. — Acts 2006, No. 45, § 1, provides for retroactive application of certain penalty provisions, or related matters, as applied to defendants who were convicted or who were sentenced prior to June 15, 2001.

2004 Amendments. — Acts 2004, No. 399, § 1, effective August 15, 2004, substituted “When committed in any civil action, administrative proceeding, legislative hearing or proceeding, or any other legal proceeding” for “in all other cases” in (C)(4).

2001 Amendments. — Acts 2001, No. 403, § 1, effective June 15, 2001, deleted “without benefit of parole, probation, or suspension in sentence” in (C)(1) and (C)(2).

CROSS REFERENCES

Louisiana Law. — Contents of application for and renewal of warehouse license, cotton merchant license, and grain dealer license, see La. R.S. 3:3408.

Prohibited acts; criminal penalties, see La. R.S. 3:3424.

False statements in affidavit as perjury, see La. R.S. 14:388.

Perjury; malfeasance in office, see La. R.S. 42:1168.

Limitation of immunity, see La. C.C.P. Art. 376.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Inchoate Crimes

••• Attempt

•••• General Overview. — Defendant was properly convicted of attempted perjury under La. Rev. Stat. Ann. § 14:123, despite defendant’s assertion that no such crime existed by its very nature; it was a lesser grade of the intended crime and responsive to her indictment for perjury; attempted perjury was theoretically not impossible; the court explained that because perjury involved the intentional making of a false statement before those authorized to take testimony, the making of such a statement before persons unauthorized to accept such testimony would not involve perjury, but only attempted perjury. State v. Latiolais, 225 LA. 878, 74 So. 2d 148, 1954 La. LEXIS 1271 (May 31, 1954).

•• Miscellaneous Offenses

••• Perjury

•••• General Overview. — Collateral estoppel did not bar a prosecution for perjury, in violation of La. Rev. Stat. Ann. § 14:123, for new statements made by defendant that contradicted his testimony at his prior trial for murder, which resulted in an acquittal. State v. Bolden, 639 So. 2d 721, 1994 La. LEXIS 1867 (July 5, 1994), writ of certiorari denied by 513 U.S. 1077, 115 S. Ct. 724, 130 L. Ed. 2d 629, 1995 U.S. LEXIS 108, 63 U.S.L.W. 3514 (1995).

Where defendant was convicted of perjury, his conviction was proper; the testimony was material to a matter of court inquiry and was calculated to influence the judge in his decision concerning the excessiveness of defendant’s sentence. State v. Louviere, 594 So. 2d 1067, 1992 La. App. LEXIS 497 (Feb. 12, 1992).

Defendant’s motion to quash his perjury indictment should have been denied pursuant to La. Rev. Stat. Ann. § 14:123, because the indictment directly alleged that the false testimony was material to an issue or question in controversy and complied with the requisites established by La. Code Crim. Proc. Ann. art. 465(36) for a perjury indictment. State v. Sacco, 527 So. 2d 471, 1988 La. App. LEXIS 1326 (June 7, 1988).

For a statement to constitute perjury it must relate to a matter material to the issue or question in controversy; the materiality of false testimony is a matter of law for determination by the court, not a factual question for determination by the jury. State v. Marrero, 525 So. 2d 203, 1988 La. App. LEXIS 968 (Apr. 18, 1988).

Sufficient evidence to support a perjury conviction was provided by four witnesses who offered testimony that directly contradicted a defendant’s account of events which he related at the trial of another defendant who was charged with rape; the defendant refused to qualify his testimony by suggesting that he might have been mistaken about the night in question. State v. Hooker, 448 So. 2d 769, 1984 La. App. LEXIS 8443 (Mar. 26, 1984), writ of certiorari denied by 450 So. 2d 958, 1984 La. LEXIS 9179 (La. 1984).

Where defendant gave conflicting testimony in two trials in which defendants were charged with participating in a riot in which the death of a person occurred, defendant was properly convicted of perjury because his testimony was relevant to a matter material to the issue of whether police officers gave the crowd an order to disperse; further, defendant intentionally made the false statement while under oath. State v. West, 419 So. 2d 868, 1982 La. LEXIS 11785 (Sept. 7, 1982).

Where the State showed only that defendant’s statement under oath was inconsistent with his prior unsworn statements to the police and showed no other evidence of the untruthfulness of the sworn statement, the state failed to meet its burden of proving that defendant committed perjury in violation of La. Rev. Stat. Ann. § 14:123; hence, on appeal the court reversed defendant’s conviction and sentence and discharged him. State v. Elsby, 416 So. 2d 60, 1982 La. LEXIS 11385 (June 21, 1982).

Where defendant made a false statement as to the dates that he lived in another city, he contradicted the burglar’s credibility insofar as he testified that he had seen and been with defendant on the date of the burglary, so his misstatement was not material to the issue or question in controversy, and his perjury conviction was reversed. State v. Occhipinti, 358 So. 2d 1209, 1978 La. LEXIS 7601 (May 22, 1978).

Trial court erred in granting a defendant’s motion to quash a bill of information for perjury because the question of whether or not an oath was in fact administered or taken when the defendant signed the jurat attached to allegedly false answers to interrogatories was a determination to be made at the time of trial on the merits. State v. Snyder, 304 So. 2d 334, 1974 La. LEXIS 4459 (Dec. 2, 1974).

In a prosecution for perjury under La. Rev. Stat. Ann. § 14:123, defendant’s contention that the officer who took his oath as surety on a bond had no authority to take the oath was rejected because under former La. Rev. Stat. Ann. § 15:104, every officer authorized to accept any bond had authority to administer any required oath. State v. Conforto, 222 LA. 427, 62 So. 2d 630, 1952 La. LEXIS 1346 (Dec. 15, 1952).

Where defendant was convicted of perjury, defendant’s prayer for oyer was properly denied; the prepared transcript of testimony sought was in the possession of the court reporter and ready to be filed upon payment by defendant. State v. Jones, 220 LA. 800, 57 So. 2d 689, 1952 La. LEXIS 1133 (Feb. 18, 1952).

• Double Jeopardy

•• Collateral Estoppel. — Collateral estoppel did not bar a prosecution for perjury, in violation of La. Rev. Stat. Ann. § 14:123, for new statements made by defendant that contradicted his testimony at his prior trial for murder, which resulted in an acquittal. State v. Bolden, 639 So. 2d 721, 1994 La. LEXIS 1867 (July 5, 1994), writ of certiorari denied by 513 U.S. 1077, 115 S. Ct. 724, 130 L. Ed. 2d 629, 1995 U.S. LEXIS 108, 63 U.S.L.W. 3514 (1995).

• Sentencing

•• Imposition

••• Factors. — Because defendant had a past history of gang-related activity and he was a second felony offender, his sentence of 25 years for his perjury was proper under La. Rev. Stat. Ann. § 14:123(C)(1). State v. Griffin, 771 So. 2d 814, 2000 La. App. LEXIS 2657 (Nov. 1, 2000), writ denied by La. 2005-1269, 924 So. 2d 150, 2006 La. LEXIS 546 (La. Feb. 10, 2006).

LEGAL ETHICS

• Sanctions

•• Suspensions. — In a disciplinary proceeding brought by the state bar association against an attorney, the Supreme Court of Louisiana, acting under its original jurisdiction pursuant to La. Const., art. V, § 5(B), determined that, although an attorney, while suffering from severe alcoholism, convinced clients to commit perjury, that crime had to be weighed against his post-recovery actions, which did not warrant disbarment but only suspension from legal practice for 18 months. Louisiana State Bar Asso. v. Stewart, 500 So. 2d 360, 1987 La. LEXIS 8258 (Jan. 12, 1987).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Since the Civil Service Board is given an option for legal representation which included the City Attorney, he could seek to be relieved if in conflict with his representation of the City., OPINION NUMBER 95-108, La. Atty. Gen. Op. No. 1995-108; 1995 La. AG LEXIS 171.

TREATISES AND LAW REVIEWS

Louisiana Treatises. — 1-11 Louisiana Tort Law § 11.04 > Chapter 11 IMMUNITY > § 11.04 Governmental Immunity—The General Concept.

Louisiana Code of Evidence Practice Guide Article 603 > CHAPTER 6. WITNESSES > Article 603. Oath or Affirmation.

§ 124. Inconsistent statements; perjury.

It shall constitute perjury whenever any person, having taken an oath required by law, or made an equivalent affirmation, swears or affirms any fact or state of facts material to the issue or question in controversy; and thereafter in the same or other proceedings, where such matter is material to the issue or question in controversy, swears or affirms in a manner materially contradictory of or inconsistent with his former sworn or affirmed statement. It shall not be necessary for the prosecution, in such case, to show which of the contradictory or inconsistent statements was false; but it shall be an affirmative defense that at the time he made them, the accused honestly believed both statements to be true.

This article shall only be applicable in cases where at least one of the contradictory or inconsistent statements was made in, or for use in, a judicial proceeding or a proceeding before a board or official wherein such board or official is authorized to take testimony.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• Perjury

•••• General Overview. — Where the State showed only that defendant’s statement under oath was inconsistent with his prior unsworn statements to the police and showed no other evidence of the untruthfulness of the sworn statement, the state failed to meet its burden under La. Rev. Stat. Ann. § 14:124 of proving that defendant committed perjury; hence, on appeal the court reversed defendant’s conviction and sentence and discharged him. State v. Elsby, 416 So. 2d 60, 1982 La. LEXIS 11385 (June 21, 1982).

LEGAL ETHICS

• Sanctions

•• Suspensions. — In a disciplinary proceeding brought by the state bar association against an attorney, the Supreme Court of Louisiana, acting under its original jurisdiction pursuant to La. Const., art. V, § 5(B), determined that, although an attorney, while suffering from severe alcoholism, convinced clients to commit perjury, that crime had to be weighed against his post-recovery actions, which did not warrant disbarment but only suspension from legal practice for 18 months. Louisiana State Bar Asso. v. Stewart, 500 So. 2d 360, 1987 La. LEXIS 8258 (Jan. 12, 1987).

§ 125. False swearing.

False swearing is the intentional making of a written or oral statement, known to be false, under sanction of an oath or an equivalent affirmation, where such oath or affirmation is required by law; provided that this article shall not apply where such false statement is made in, or for use in, a judicial proceeding or any proceeding before a board or official, wherein such board or official is authorized to take testimony.

Whoever commits the crime of false swearing shall be fined not more than five hundred dollars, or imprisoned for not more than one year, or both.

CROSS REFERENCES

Louisiana Law. — Cancellation of mortgage and vendor’s lien inscriptions; uniform cancellation affidavit; requirements and effects, see La. R.S. 9:5166.

Liability for incorrect or false request for cancellation, see La. R.S. 9:5174.

Effect of child support payments; legal mortgage and privilege; affidavit of support owed; prescription, see La. R.S. 13:4291.

Forfeited property related to certain sex crimes; exempt property; allocation of forfeited property, see La. R.S. 15:539.1.

Sabbatical leave program, see La. R.S. 17:46.

School buses for transportation of students; employment of bus operators; alternative means of transportation; improvement of school bus turnarounds, see La. R.S. 17:158.

School bus operators; extended sick leave, see La. R.S. 17:500.2.

Information required in application, see La. R.S. 17:1175.

Amount of sick leave; reimbursement; injury on the job, see La. R.S. 17:1201.

Teachers; extended sick leave, see La. R.S. 17:1202.

Employees; extended sick leave, see La. R.S. 17:1206.2.

Violations reported by employees; retaliation by insurer prohibited, see La. R.S. 22:14.

Number plates, see La. R.S. 47:505.

Penalties, see La. R.S. 51:658.

Conditions for providing a property bond, see La. C.Cr.P. Art. 319.

§ 125.1. False swearing in paternity cases.

A. False swearing in paternity cases is the intentional making of a written or oral statement, known to be false, under sanction of oath or equivalent statement, where such oath or affirmation is given for use in any judicial proceeding filed by or on behalf of the state of Louisiana to establish paternity.

B. Whoever commits the crime of false swearing in paternity cases shall be fined not more than five hundred dollars, or imprisoned for not more than six months, or both. (Acts 1992, No. 722, § 1.)

§ 125.2. False statements concerning paternity.

A. It shall be unlawful for any person to willfully and knowingly make a written or oral false statement concerning the following:

(1) Biological paternity in or in support of a certificate, record, or report required by the provisions of Chapter 2 of Title 40 of the Louisiana Revised Statutes of 1950; or

(2) The surrender of parental rights pursuant to the provisions of Title XI of the Louisiana Children’s Code.

B. Whoever violates this Section shall be fined not more than ten thousand dollars, or imprisoned for not more than five years, or both. (Acts 2001, No. 953, § 1.)

CROSS REFERENCES

Louisiana Law. — Legal counseling; affidavit, see La. Ch.C. Art. 1121.

§ 126. Inconsistent statements; false swearing.

It shall constitute false swearing whenever any person, having made a statement under sanction of an oath, or an equivalent affirmation, required by law, shall thereafter swear or affirm in a manner materially contradictory of or inconsistent with his former sworn or affirmed statement. It shall not be necessary for the prosecution, in such case, to show which of the contradictory or inconsistent statements was false; but it shall be an affirmative defense that at the time he made them, the accused honestly believed both statements to be true.

§ 126.1. False swearing for purpose of violating public health or safety.

No person shall make a false statement, report or allegation concerning the commission of a crime for the purpose of violating, disrupting, interfering with or endangering the public health or safety, or to deprive any person or persons of any right, privilege or immunity secured by the United States Constitution and laws or by the Louisiana Constitution and laws, or cause such false statement or report to be made to any official or agency of the state or any parish, city or political subdivision thereof, or to any judicial, executive or legislative body or subdivision thereof within this state, knowing or having reason to believe the same or any material part thereof to be false and with the intent to cause an investigation of or any other action to be taken as a result thereof.

Any person or persons convicted of violating the provisions of this Section shall be punished by imprisonment for not less than one year nor more than five years, with or without hard labor, or by a fine of not less than one hundred dollars nor more than one thousand dollars, or by both such fine and imprisonment. (Added by Acts 1960, No. 81, § 1.)
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Fraud

••• Fraud Against the Government

•••• False Statements

••••• General Overview. — Defendant, a chief of police, was improperly convicted of false swearing for the purpose of violating public health or safety in violation of La. Rev. Stat. Ann. § 14:126.1 because the facts the defendant gave in support of an arrest warrant of a police officer for disturbing the peace were not false and did not concern the commission of a crime. State v. Marshall, 424 So. 2d 423, 1982 La. App. LEXIS 8570 (Nov. 29, 1982), writ of certiorari denied by 428 So. 2d 475, 1983 La. LEXIS 10307 (La. 1983).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Louisiana and the Justification for a Protective Frisk for Weapons. 54 La. L. Rev. 1369 (May, 1994).

§ 126.2. False statements concerning denial of constitutional rights.

No person shall wilfully and knowingly, whether orally or in writing, make or cause to be made to any agency, board, commission, member, officer, official, appointee, employee or representative thereof, of the executive, legislative or judicial department of the United States or any subdivision thereof, which may be now in existence, or who may be now appointed, or hereafter created or appointed, including but not limited to any commissioner, referee or voting referee now appointed or who may be hereafter appointed by any court of the United States or any judge thereof, and further including but not limited to any member of the Federal Bureau of Investigation and any agent or representative, investigator or member of the Commission of Civil Rights of the United States, or the Advisory Committee or Board of the Commission of Civil Rights of the United States appointed in and for the state of Louisiana, any false or fictitious or fraudulent statement or statements, or to use any false writing or document asserting or claiming that such person or persons, or any other person or persons have been or are about to be denied or deprived of any right, privilege or immunity granted or secured to them, or to any of them, by the United States Constitution and laws, or by the Louisiana Constitution and laws, by any officer, agency, employee, representative, board or commission or any member thereof of the state of Louisiana, or of any parish or municipality of the state of Louisiana, or of any other political subdivision of the state of Louisiana, or by the state of Louisiana.

Any person or persons violating the provisions of this Section shall, upon conviction thereof, be punished by imprisonment for not less than one year nor more than five years with or without hard labor, or by a fine of not less than one hundred dollars nor more than one thousand dollars or by both such fine and imprisonment. (Added by Acts 1960, No. 68, § 1.)

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — The Willfulness Requirement: A Chameleon in the Legal Arena. 60 La. L. Rev. 563 (Winter, 2000).

§ 126.3. False statements concerning employment in a nursing or health care facility.

A. The crime of health care facility application fraud is the knowing and intentional offering of a false written or oral statement in any employment application or in an effort to obtain employment as a caretaker in any nursing home, mental retardation facility, mental health facility, hospital, home health agency, hospice, or other residential facility required to be licensed or operated under the laws of this state or established by the laws of this state. Such false statement must be relevant to the caretaking obligation of such employee, but shall specifically apply to but not be limited to educational and professional background and licensing and credential qualifications.

B. Any person who violates the provisions of this Section shall be fined not more than five hundred dollars or imprisoned for not more than six months, or both. (Acts 1995, No. 788, § 1.)

§ 126.3.1. Unauthorized participation in medical assistance programs.

A. A person commits the crime of unauthorized participation in a medical assistance program when the person has been excluded by any state or federal agency under the authority of 42 U.S.C. 1320a-7, LAC 50:4165, or LAC 50:4167, and knowingly:

(1) Seeks, obtains, or maintains employment with a provider.

(2) Seeks, obtains, or maintains employment as a provider.

(3) Seeks, obtains, or retains any monies or payments derived in whole or in part from any state or federal medical assistance funds while excluded from participation in any state or federal medical assistance program.

(4) Seeks, obtains, or maintains a contract with a provider.

(5) Shares in the proceeds from a provider or participates in the ownership or management of a provider.

B. The following definitions apply to the terms in this Section:

(1) “Exclusion” means that a state or federal oversight agency has determined that the person or provider can no longer be employed by, contract with, or have an ownership or management interest in any entity that provides services which will be billed directly or indirectly to any medical assistance program.

(2) “Medical assistance program” means any state or federally funded program paid for directly or indirectly with federal or state funds.

(3) “Oversight agency” means the state or federal agency responsible for the administration of the medical assistance program, including but not limited to Louisiana’s Department of Health and Hospitals or the United States Department of Health and Human Services, office of the inspector general.

(4) “Participation” means employment for a provider in any capacity, employment as a provider in any capacity, or obtaining any monies derived in whole or part from any medical assistance programs.

(5) “Payment” includes a payment, any portion of which is paid out of any medical assistance program funds, including but not limited to the Louisiana Medicaid Program. “Payment” also includes a payment by a contractor, subcontractor, or agent for the Louisiana Medicaid Program, or any other state or federally funded medical assistance program pursuant to a managed care program, which is operated, funded, or reimbursed by the Louisiana Medicaid Program, or any other state or federally funded medical assistance program.

(6) “Provider” means an actual provider of medical assistance or other service, including any managed care organization providing services pursuant to a managed care program operated, funded, or reimbursed by any state or federally funded medical assistance program, including but not limited to the Louisiana Medicaid Program.

C. Whoever commits the crime of unauthorized participation in medical assistance programs shall be:

(1) Imprisoned for not more than six months or fined not more than one thousand dollars, or both, when the state or federal exclusion is based on an underlying criminal conviction defined by Louisiana law as a misdemeanor, or when the exclusion is based on any reason other than a criminal conviction.

(2) Imprisoned for not more than five years with or without hard labor, or fined not less than one thousand dollars nor more than twenty thousand dollars, or both, when the exclusion is based on an underlying criminal conviction defined by Louisiana law as a felony. (Acts 2009, No. 337, § 1, eff. July 1, 2009.)

§ 126.4. False certification of arrest documents.

No person shall intentionally certify a false report required under the provisions of R.S. 32:666(B). Any person who violates the provisions of this Section shall be fined not more than five hundred dollars or imprisoned for not more than six months, or both. (Acts 2008, No. 240, § 2, eff. Aug. 15, 2008.)

§ 127. Limitation of defenses.

It is no defense to a prosecution for perjury or false swearing:

(1) That the oath, or affirmation, was administered or taken in an irregular manner; or

(2) That the accused was not competent to give the testimony, deposition, affidavit or certificate of which falsehood is alleged; or

(3) That the accused did not know the materiality of the false statement made by him, or that it did not in fact affect the proceeding in or for which it was made.

§ 128. Completion of affidavit.

The making of a deposition, affidavit or certificate is deemed to be complete, within the provisions of this Chapter, from the time when it is delivered by the accused to any other person, with intent that it be uttered or published as true.

SUBPART D. ANTI-TERRORISM.

§ 128.1. Terrorism.

A. Terrorism is the commission of any of the acts enumerated in this Subsection, when the offender has the intent to intimidate or coerce the civilian population, influence the policy of a unit of government by intimidation or coercion, or affect the conduct of a unit of government by intimidation or coercion:

(1) Intentional killing of a human being.

(2) Intentional infliction of serious bodily injury upon a human being.

(3) Kidnapping of a human being.

(4) Aggravated arson upon any structure, watercraft, or movable.

(5) Intentional aggravated criminal damage to property.

B. (1) Whoever commits the crime of terrorism as provided in Paragraph (A)(1) of this Section shall be punished by life imprisonment at hard labor, without benefit of probation, parole, or suspension of sentence.

(2) Whoever commits the crime of terrorism as provided in Paragraph (A)(2) of this Section shall be imprisoned at hard labor for not more than thirty years.

(3) Whoever commits the crime of terrorism as provided in Paragraph (A)(3) of this Section shall be imprisoned at hard labor for not more than ten years.

(4) Whoever commits the crime of terrorism as provided in Paragraph (A)(4) of this Section shall be imprisoned at hard labor for not less than six years nor more than forty years. At least four years of the sentence of imprisonment shall be imposed without benefit of probation, parole, or suspension of sentence.

(5) Whoever commits the crime of terrorism as provided in Paragraph (A)(5) of this Section shall be imprisoned at hard labor for not less than one year nor more than thirty years.

C. Nothing in this Section shall be construed to prevent lawful assembly and peaceful and orderly petition for the redress of grievances, including but not limited to any labor dispute between any employer and its employees. (Acts 2002, 1st Ex. Sess., No. 128, § 2.)

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 29:723.

§ 128.2. Aiding others in terrorism.

A. (1) Aiding others in terrorism is the raising, soliciting, collecting, or providing material support or resources with intent that such will be used, in whole or in part, to plan, prepare, carry out, or aid in any act of terrorism or hindering the prosecution of terrorism or the concealment of, or escape from, an act of terrorism.

(2) For the purposes of this Section, “hindering prosecution of terrorism” shall include but not be limited to the following:

(a) Harboring or concealing a person who is known or believed by the offender to have committed an act of terrorism.

(b) Warning a person who is known or believed by the offender to have committed an act of terrorism of impending discovery or apprehension.

(c) Suppressing any physical evidence which might aid in the discovery or apprehension of a person who is known or believed by the offender to have committed an act of terrorism.

B. Whoever commits the crime of aiding others in terrorism shall be punished as follows:

(1) If the offense so aided is punishable by life imprisonment, he shall be imprisoned at hard labor for not less than ten nor more than fifty years without benefit of parole, probation, or suspension of sentence.

(2) In all other cases he shall be fined or imprisoned or both, in the same manner as for the offense aided; such fine or imprisonment shall not be less than one-half of the minimum fine or imprisonment, and shall not exceed one-half of the largest fine, or one-half of the longest term of imprisonment prescribed for the offense so aided, or both.

C. For purposes of this Section, “material support or resources” means currency or other financial securities, financial services, instruments of value, lodging, training, safehouses, false documentation or identification, communications equipment, facilities, weapons, lethal substances, explosives, personnel, transportation, and other physical assets, except the provision of medical attention by a licensed health care provider or religious materials. (Acts 2002, 1st Ex. Sess., No. 128, § 2.)

SUBPART E. MISCELLANEOUS OFFENSES AFFECTING JUDICIAL FUNCTIONS AND PUBLIC RECORDS.

§ 129. Jury tampering.

A. Jury tampering is any verbal or written communication or attempted communication, whether direct or indirect, made to any juror in a civil or criminal cause, including both grand and petit jurors, for the purpose of influencing the juror in respect to his verdict or indictment in any cause pending or about to be brought before him, otherwise than in the regular course of proceedings upon the trial or other determination of such cause. To constitute the offense of jury tampering, the influencing or attempt to influence the juror must be either:

(1) For a corrupt or fraudulent purpose, or

(2) By violence or force, by threats whether direct or indirect.

B. (1) Whoever commits the crime of jury tampering in a civil case shall be fined not more than five thousand dollars, or imprisoned, with or without hard labor, for not more than five years, or both.

(2) Whoever commits the crime of jury tampering in a criminal case shall be punished as follows:

(a) If the offense charged in the trial for which the jury has been impaneled is punishable by death or life imprisonment, the offender shall be imprisoned at hard labor for not more than ninety-nine years.

(b) In all other cases the offender shall be fined or imprisoned, or both, to the same extent and in the same manner as for the offense charged in the trial for which the jury has been impaneled. (Amended by Acts 1968, No. 60, § 1; Acts 1981, No. 866, § 1; Acts 1995, No. 823, § 1; Acts 2002, 1st Ex. Sess., No. 128, § 5.)

JUDICIAL DECISIONS

INDEX

CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Double Jeopardy

CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Double Jeopardy. — Where a jury returned an improper verdict of attempted jury tampering, defendants’ convictions were vacated; however, retrial for jury tampering, the charged crime, was not barred by double jeopardy because attempted jury tampering was not a lesser-included offense of jury tampering. State v. Campbell, 670 So. 2d 1212, 1996 La. LEXIS 602 (Mar. 22, 1996).

§ 129.1. Intimidating, impeding, or injuring witnesses; injuring officers; penalties.

A. No person shall intentionally:

(1) Intimidate or impede, by threat of force or force, or attempt to intimidate or impede, by threat of force or force, a witness or a member of his immediate family with intent to influence his testimony, his reporting of criminal conduct, or his appearance at a judicial proceeding;

(2) Injure or attempt to injure a witness in his person or property, or a member of his immediate family, with intent to influence his testimony, his reporting of criminal conduct, or his appearance at a judicial proceeding; or

(3) Injure or attempt to injure an officer of a court of this state in his person or property, or a member of his immediate family, because of the performance of his duties as an officer of a court of this state or with intent to influence the performance of his duties as an officer of a court of this state.

B. For purposes of this Section the following words shall have the following meanings:

(1) “A member of his immediate family” means a spouse, parent, sibling, and child, whether related by blood or adoption.

(2) “Witness” means any of the following:

(a) A person who is a victim of conduct defined as a crime under the laws of this state, another state, or the United States

(b) A person whose declaration under oath has been received in evidence in any court of this state, another state, or the United States

(c) A person who has reported a crime to a peace officer, prosecutor, probation or parole officer, correctional officer, or judicial officer of this state, another state, or the United States

(d) A person who has been served with a subpoena issued under authority of any court of this state, another state, or the United States, or

(e) A person who reasonably would be believed by an offender to be a witness as previously defined in this Section.

C. (1) Whoever violates the provisions of this Section in a civil proceeding shall be fined not more than five thousand dollars, imprisoned, with or without hard labor, for not more than five years, or both.

(2) Whoever violates the provisions of this Section in a criminal proceeding in which a sentence of death or life imprisonment may be imposed, the offender shall be fined not more than one hundred thousand dollars, imprisoned for not more than forty years at hard labor, or both.

(3) Whoever violates the provisions of this Section in a criminal proceeding in which a sentence of imprisonment necessarily served at hard labor for any period less than a life sentence may be imposed, the offender shall be fined not more than fifty thousand dollars, or imprisoned for not more than twenty years at hard labor, or both.

(4) Whoever violates the provisions of this Section in a criminal proceeding in which any other sentence may be imposed, the offender shall be fined not more than ten thousand dollars, imprisoned for not more than five years, with or without hard labor, or both. (Added by Acts 1981, No. 866, § 2; Amended by Acts 2008, No. 4, § 1, eff. Aug. 15, 2008.)

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute made minor stylistic changes in (B)(2), as amended by Acts 2008, No. 4, § 1.

2008 Amendments. — Acts 2008, No. 4, § 1, effective August 15, 2008, rewrote the section.

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 15:1404.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — In the State’s prosecution of defendant, defendant was properly convicted of aggravated battery in violation of La. Rev. Stat. Ann. § 14:33, conspiracy to commit aggravated battery in violation of La. Rev. Stat. Ann. § 14:26, and intimidating a witness in violation of La. Rev. Stat. Ann. § 14:129.1(a). State v. Mayeaux, 570 So. 2d 185, 1990 La. App. LEXIS 2647 (Nov. 14, 1990), writ of certiorari denied by 575 So. 2d 386, 1991 La. LEXIS 471 (La. 1991).

EVIDENCE

• Testimony

•• Credibility

••• Impeachment

•••• Prior Conduct. — Evidence of a defendant’s criminal record which was contained in a letter he sent to a witness against him was properly admitted because it formed part of the res gestae of the offense of intimidation. State v. Brown, 656 So. 2d 1070, 1995 La. App. LEXIS 1468 (May 30, 1995).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Probation officers are “law enforcement personnel” entitled to unhampered access over bridges and ferries., Opinion No. 01-454A, La. Atty. Gen. Op. No. 2001-454; 2002 La. AG LEXIS 337.

§ 129.2. Recording, listening to, or observing proceedings of grand or petit juries while deliberating or voting.

It shall be unlawful for any person knowingly and intentionally, by any means or device whatsoever:

(1) to record or attempt to record, the proceedings of any grand or petit jury in any court of the state of Louisiana while such jury is deliberating or voting; or

(2) to listen to or observe, or attempt to listen to or observe, the proceedings of any grand or petit jury of which he is not a member in any court of the state of Louisiana while such jury is deliberating or voting.

Whoever violates the provisions of this Section shall be fined not more than five hundred dollars, or imprisoned for not more than six months, or both. (Added by Acts 1981, No. 866, § 2.)

§ 130. Jury misconduct.

A. Jury misconduct is committed when:

(1) Any petit or grand juror shall make any promise or agreement to give a verdict or finding for or against any party.

(2) Any petit juror shall intentionally permit any person to influence him, or attempt to influence him, in respect to his verdict in any cause pending, or about to be brought before him, otherwise than in the regular course of proceedings upon the trial of such cause.

(3) Any petit juror shall either use or consume any beverage of low or high alcoholic content during the time he is in actual service as juror.

(4) Any petit juror accepts or offers to accept anything of apparent present or prospective value, before he is discharged from his services as a juror, even if the thing of value is not to be received, delivered, or come to fruition until after discharge from jury service, for his interpretation, impression, analysis or narrative, verbal or written, regarding any element of the criminal trial or jury deliberations.

B. Whoever commits the crime of jury misconduct, shall be fined not more than five hundred dollars, or imprisoned for not more than six months, or both. (Amended by Acts 1958, No. 80, § 1; Acts 1991, No. 967, § 1.)

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Feature: Ms. Scarlet and The Smith & Wesson Divorce: A Short Ethical Play on Attorney/Client Privilege. 43 La Bar Jnl. 546 (April, 1996).

§ 130.1. Obstruction of justice.

A. The crime of obstruction of justice is any of the following when committed with the knowledge that such act has, reasonably may, or will affect an actual or potential present, past, or future criminal proceeding as hereinafter described:

(1) Tampering with evidence with the specific intent of distorting the results of any criminal investigation or proceeding which may reasonably prove relevant to a criminal investigation or proceeding. Tampering with evidence shall include the intentional alteration, movement, removal, or addition of any object or substance either:

(a) At the location of any incident which the perpetrator knows or has good reason to believe will be the subject of any investigation by state, local, or United States law enforcement officers; or

(b) At the location of storage, transfer, or place of review of any such evidence.

(2) Using or threatening force toward the person or property of another with the specific intent to:

(a) Influence the testimony of any person in any criminal proceeding;

(b) Cause or induce the withholding of testimony or withholding of records, documents, or other objects from any criminal proceeding;

(c) Cause or induce the alteration, destruction, mutilation, or concealment of any object with the specific intent to impair the object’s integrity or availability for use in any criminal proceeding;

(d) Evade legal process or the summoning of a person to appear as a witness or to produce a record, document, or other object in any criminal proceeding;

(e) Cause the hindrance, delay, or prevention of the communication to a peace officer, as defined in R.S. 14:30, of information relating to an arrest or potential arrest or relating to the commission or possible commission of a crime or parole or probation violation.

(3) Retaliating against any witness, victim, juror, judge, party, attorney, or informant by knowingly engaging in any conduct which results in bodily injury to or damage to the property of any such person or the communication of threats to do so with the specific intent to retaliate against any person for:

(a) The attendance as a witness, juror, judge, attorney, or a party to any criminal proceeding or for producing evidence or testimony for use or potential use in any criminal proceeding, or

(b) The giving of information, evidence, or any aid relating to the commission or possible commission of a parole or probation violation or any crime under the laws of any state or of the United States.

B. Whoever commits the crime of obstruction of justice shall be subject to the following penalties:

(1) When the obstruction of justice involves a criminal proceeding in which a sentence of death or life imprisonment may be imposed, the offender shall be fined not more than one hundred thousand dollars, imprisoned for not more than forty years at hard labor, or both.

(2) When the obstruction of justice involves a criminal proceeding in which a sentence of imprisonment necessarily at hard labor for any period less than a life sentence may be imposed, the offender may be fined not more than fifty thousand dollars, or imprisoned for not more than twenty years at hard labor, or both.

(3) When the obstruction of justice involves any other criminal proceeding, the offender shall be fined not more than ten thousand dollars, imprisoned for not more than five years, with or without hard labor, or both. (Acts 1984, No. 561, § 1, eff. Jan. 1, 1985.)
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CRIMINAL LAW & PROCEDURE. — La. Rev. Stat. Ann. § 14:130.1 is not unconstitutionally vague; thus, defendant’s conviction was proper. State v. Hookfin, 602 So. 2d 757, 1992 La. App. LEXIS 1816 (May 28, 1992), writ of certiorari denied by 604 So. 2d 1316, 1992 La. LEXIS 2966 (La. 1992).

• Criminal Offenses

•• Miscellaneous Offenses

••• Obstruction of Justice

•••• General Overview. — In sentencing defendant, as a habitual offender, for obstruction of justice for hiding two bags of money in a police car, the trial court’s sentence of 25 years of imprisonment was not excessive where two guns were recovered from a purse containing documents bearing defendant’s name, and although defendant may have initially cooperated with the police, the record reflected that she ultimately placed the money that was taken in the armed robbery in the deputy’s police car, and defendant had an Ohio conviction in which she shot a person with a handgun. State v. Uloho, 875 So. 2d 918, 2004 La. App. LEXIS 1381 (May 26, 2004), writ denied by La. 2004-1640, 888 So. 2d 192, 2004 La. LEXIS 3434 (La. Nov. 19, 2004).

In defendant’s trial for obstruction of justice, she claimed she was prejudiced because the jury was not given the special charge as requested by defense telling them they could disregard the entire testimony of a witness, whom defendant contended lied about her prior convictions during her testimony, however, there was no prejudice because although the witness was confused about the number of drug convictions that she had, her testimony was not the sole evidence of defendant’s statement. State v. Uloho, 875 So. 2d 918, 2004 La. App. LEXIS 1381 (May 26, 2004), writ denied by La. 2004-1640, 888 So. 2d 192, 2004 La. LEXIS 3434 (La. Nov. 19, 2004).

In a second-degree murder and obstruction of justice case, defendant’s 40-year sentence for his obstruction conviction, the maximum term of imprisonment he could have received under La. Rev. Stat. Ann. § 14:130.1(B)(1), was not excessive considering that defendant disposed of a weapon which was used in the shooting and that he was convicted for the murder. State v. Royal, 857 So. 2d 1167, 2003 La. App. LEXIS 2664 (Sept. 30, 2003), writ of certiorari denied by La. 2003-3172, 869 So. 2d 849, 2004 La. LEXIS 918 (La. Mar. 19, 2004).

La. Rev. Stat. Ann. § 14:130.1 applies to situations involving a murder investigation without a formal indictment. State v. McKnight, 739 So. 2d 343, 1999 La. App. LEXIS 2111 (June 25, 1999), writ denied by La. 1999-2226, 755 So. 2d 247, 2000 La. LEXIS 745 (La. Feb. 25, 2000).

La. Rev. Stat. Ann. § 14:130.1 is not unconstitutionally vague because the underlying criminal proceeding need not be resolved before the appropriate penalty provision for obstruction of justice can be determined; the nature of the underlying criminal proceeding, for purposes of determining the appropriate section of the obstruction of justice statute, should be determined by the date(s) on which the acts of obstruction occurred. State v. McKnight, 739 So. 2d 343, 1999 La. App. LEXIS 2111 (June 25, 1999), writ denied by La. 1999-2226, 755 So. 2d 247, 2000 La. LEXIS 745 (La. Feb. 25, 2000).

Under La. Rev. Stat. Ann. § 14:130.1(A), the defendant committed attempted obstruction of justice while during a break in a probation hearing he threatened the probation officer who had given testimony against his son by telling him that “I’m going to get you if it is the last thing that I do.” State v. Duplessis, 657 So. 2d 528, 1995 La. App. LEXIS 1760 (June 7, 1995).

Pursuant to La. Rev. Stat. Ann. § 14:130.1, neither the indictment nor the trial court’s comments adequately informed defendant of the nature of the charge to which she was pleading guilty because the trial court misread the obstruction of justice statute; therefore, it did not definitively advise defendant of the appropriate penalty. State v. Jones, 610 So. 2d 1014, 1992 La. App. LEXIS 3686 (Nov. 25, 1992).

Defendant was guilty of violating La. Rev. Stat. Ann. § 14:130.1, obstruction of justice, because the evidence showed that he was in the process of flushing illegal drugs down the toilet when the police officers entered the house. State v. Simon, 607 So. 2d 793, 1992 La. App. LEXIS 3007 (Oct. 16, 1992), writ denied by 612 So. 2d 77, 1993 La. LEXIS 304 (La. 1993), overruled by State v. Celestine, La. 95-1393, 671 So. 2d 896, 1996 La. LEXIS 1608 (La. Jan. 26, 1996).

Where the defendant learned that the informant had given information to the police and made threats in retaliation, the defendant obstructed justice, and no showing of an intent to carry out the threats was required in order to obtain a conviction. State v. Dauzat, 532 So. 2d 275, 1988 La. App. LEXIS 2013 (Oct. 5, 1988), writ of certiorari denied by 538 So. 2d 589, 1989 La. LEXIS 442 (La. 1989).

A conviction for obstruction of justice in violation of La. Rev. Stat. 14:130.1 was affirmed where the evidence was sufficient to support proof beyond a reasonable doubt each of the required elements of the offense. State v. Morris, 521 So. 2d 1214, 1988 La. App. LEXIS 581 (Feb. 24, 1988), writ of certiorari denied by 530 So. 2d 80, 1988 La. LEXIS 1723 (La. 1988).

• Pretrial Motions & Procedures

•• Motions in Limine. — In defendant’s trial for obstruction of justice, the trial court’s grant of state’s motion in limine giving a blanket prohibition against defense presenting any references or evidence concerning the crime of accessory after the fact was unduly broad and restrictive; however, defendant did not point to any trial court ruling that had actually prohibited her from urging the defense of accessory after the fact. State v. Uloho, 875 So. 2d 918, 2004 La. App. LEXIS 1381 (May 26, 2004), writ denied by La. 2004-1640, 888 So. 2d 192, 2004 La. LEXIS 3434 (La. Nov. 19, 2004).

• Jury Instructions

•• Requests to Charge. — In defendant’s trial for obstruction of justice, she claimed she was prejudiced because the jury was not given the special charge as requested by defense telling them they could disregard the entire testimony of a witness, whom defendant contended lied about her prior convictions during her testimony, however, there was no prejudice because although the witness was confused about the number of drug convictions that she had, her testimony was not the sole evidence of defendant’s statement. State v. Uloho, 875 So. 2d 918, 2004 La. App. LEXIS 1381 (May 26, 2004), writ denied by La. 2004-1640, 888 So. 2d 192, 2004 La. LEXIS 3434 (La. Nov. 19, 2004).

• Sentencing

•• Cruel & Unusual Punishment. — In sentencing defendant, as a habitual offender, for obstruction of justice for hiding two bags of money in a police car, the trial court’s sentence of 25 years of imprisonment was not excessive where two guns were recovered from a purse containing documents bearing defendant’s name, and although defendant may have initially cooperated with the police, the record reflected that she ultimately placed the money that was taken in the armed robbery in the deputy’s police car, and defendant had an Ohio conviction in which she shot a person with a handgun. State v. Uloho, 875 So. 2d 918, 2004 La. App. LEXIS 1381 (May 26, 2004), writ denied by La. 2004-1640, 888 So. 2d 192, 2004 La. LEXIS 3434 (La. Nov. 19, 2004).

•• Ranges. — In a second-degree murder and obstruction of justice case, defendant’s 40-year sentence for his obstruction conviction, the maximum term of imprisonment he could have received under La. Rev. Stat. Ann. § 14:130.1(B)(1), was not excessive considering that defendant disposed of a weapon which was used in the shooting and that he was convicted for the murder. State v. Royal, 857 So. 2d 1167, 2003 La. App. LEXIS 2664 (Sept. 30, 2003), writ of certiorari denied by La. 2003-3172, 869 So. 2d 849, 2004 La. LEXIS 918 (La. Mar. 19, 2004).

• Appeals

•• Reviewability

••• Preservation for Review

•••• General Overview. — Where defendant did not raise properly the issue of the constitutionality of La. Rev. Stat. Ann. § 14:130.1 in the trial court either by way of a motion to quash under La. Code Crim. Proc. Ann. art. 532 or by way of a motion in arrest of judgment under La. Code Crim. Proc. Ann. art. 859, the court refused to consider this argument. State v. Hookfin, 601 So. 2d 320, 1991 La. App. LEXIS 3769 (Dec. 30, 1991).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Probation officers are “law enforcement personnel” entitled to unhampered access over bridges and ferries., Opinion No. 01-454A, La. Atty. Gen. Op. No. 2001-454; 2002 La. AG LEXIS 337.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1986-1987: A Faculty Symposium: Professional Responsibility. 48 La. L. Rev. 437 (November, 1987).

Note: A First Step Toward Resolution of the Physical Evidence Dilemma: State v. Green. 48 La. L. Rev. 1019 (March, 1988).

Article: Synthesis of Louisiana Law on Spoliation of Evidence-Compared to the Rest of the Country, Did We Handle It Correctly? 58 La. L. Rev. 837 (Spring, 1998).

Developments in the Law, 1987-1988: A Faculty Symposium: Criminal Procedure. 49 La. L. Rev. 329 (November, 1988).

Recent Case: State v. Green: Attorney-Client Privilege in the Criminal Context. 61 Tul. L. Rev. 954 (March, 1987).

General Law Reviews. — Article: Cybercrime Metrics: Old Wine, New Bottles?, Va. J.L. & Tech. 13 (Fall 2004).

Twenty-First Annual Carl Warns Labour & Employment Institute: Spoliation of Evidence in Employment Law Cases. 43 Brandeis L.J. 165 (2005).

§ 131. Compounding a felony.

Compounding a felony is the accepting of anything of apparent present or prospective value which belongs to another, or of any promise thereof, by a person having knowledge of the commission of a felony, upon an agreement, express or implied, to conceal such offense, or not to prosecute the same, or not to reveal or give evidence thereof.

Whoever commits the offense of compounding a felony shall be fined not more than one thousand dollars or imprisoned, with or without hard labor, for not more than two years, or both.
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CRIMINAL LAW & PROCEDURE

• Accessories

•• Aiding & Abetting. — In plaintiff creditor’s action against defendant debtor for payment on a promissory note, the debtor was not guilty of compounding a felony, under La. Rev. Stat. Ann. § 14:131, because there was no evidence of an intent to defraud by the debtor’s employee and there was not a sufficient lapse of time under La. Rev. Stat. Ann. § 14:71, for presumptive evidence of the employee’s intent to defraud. Davis-Delcambre Motors, Inc. v. Simon, 246 LA. 105, 163 So. 2d 553, 1964 La. LEXIS 2501 (May 4, 1964).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Under Louisiana law, there is no duty to disclose information about a crime where failure to do so would result in criminal liability., OPINION No. 83-388, La. Atty. Gen. Op. No. 1983-388; 1983 La. AG LEXIS 281.

§ 131.1. Failure to report the commission of certain felonies.

A. It shall be unlawful for any person having knowledge of the commission of any homicide, rape, or sexual abuse of a child to fail to report or disclose such information to a law enforcement agency or district attorney, except when the person having such knowledge is bound by any privilege of confidentiality recognized by law.

B. Whoever violates the provisions of this Section shall be fined not more than five hundred dollars, or imprisoned, with or without hard labor, for not more than one year, or both. (Acts 2012, No. 638, § 1, eff. June 7, 2012.)

§ 132. Injuring public records.

A. First degree injuring public records is the intentional removal, mutilation, destruction, alteration, falsification, or concealment of any record, document, or other thing, filed or deposited, by authority of law, in any public office or with any public officer.

B. Second degree injuring public records is the intentional removal, mutilation, destruction, alteration, falsification, or concealment of any record, document, or other thing, defined as a public record pursuant to R.S. 44:1 et seq. and required to be preserved in any public office or by any person or public officer pursuant to R.S. 44:36.

C. (1) Whoever commits the crime of first degree injuring public records shall be imprisoned for not more than five years with or without hard labor or shall be fined not more than five thousand dollars or both.

(2) Whoever commits the crime of second degree injuring public records shall be imprisoned for not more than one year with or without hard labor or shall be fined not more than one thousand dollars or both. (Amended by Acts 1980, No. 454, § 1; Acts 1999, No. 671, § 1, eff. July 1, 1999.)

1999 Amendments. — Acts 1999, No. 671, § 1, effective July 1, 1999, added (B) and redesignated the remaining subsections accordingly; in (A), added “First degree”; added (C)(2); in (C)(1), inserted “first degree.”

CROSS REFERENCES

Louisiana Law. — Cancellation of mortgage inscription by affidavit; penalties, see La. R.S. 9:5167.1.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• Abuse of Public Office

•••• General Overview. — Removal of two theft suspects’ names by a sheriff’s deputy from a booking log contravened La. Rev. Stat. Ann. § 14:132; regardless of the fact that the case against them may have been weak and the arresting officers released them on bond, the arresting officers were still required to enter the suspects’ names in the booking log, which they did. State v. Brown, 467 So. 2d 1151, 1985 La. App. LEXIS 8551 (Apr. 3, 1985), writ of certiorari denied by 474 So. 2d 945, 1985 La. LEXIS 9581 (La. 1985).

•• Property Crimes

••• Destruction of Property

•••• General Overview. — Defendant could not be convicted of injuring public records under La. Rev. Stat. Ann. § 14:132 for intentionally removing a check and a duplicate copy of the check from his office as a hospital service district director because a check was not a document that was filed by authority of law under the statute. State v. Shows, 508 So. 2d 991, 1987 La. App. LEXIS 9684 (June 10, 1987), writ of certiorari denied by 512 So. 2d 464, 1987 La. LEXIS 10032 (La. 1987).

• Double Jeopardy

•• Collateral Estoppel. — Although a bill of information charging a parish sheriff with malfeasance in office, La. Rev. Stat. Ann. § 14:134, and injuring public records, La. Rev. Stat. Ann. § 14:132, subjected him to the risk of being convicted under each count for identical conduct, a violation of his double jeopardy rights, the bill did not have to be quashed, because it could be amended to eliminate the issue. State v. Coody, 448 So. 2d 100, 1984 La. LEXIS 8442 (Feb. 27, 1984).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — South Louisiana Port Commission must keep written minutes of all meetings. Personally identifiable documents of personnel files are not public record., OPINION NUMBER 85-277, La. Atty. Gen. Op. No. 1985-277; 1985 La. AG LEXIS 548.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: The Power of the Attorney General to Supercede a District Attorney: Substance, Procedure & Ethics. 51 La. L. Rev. 733 (March, 1991).

§ 133. Filing or maintaining false public records.

A. Filing false public records is the filing or depositing for record in any public office or with any public official, or the maintaining as required by law, regulation, or rule, with knowledge of its falsity, of any of the following:

(1) Any forged document.

(2) Any wrongfully altered document.

(3) Any document containing a false statement or false representation of a material fact.

B. The good faith inclusion of any item of cost on a Medical Assistance Program cost report which is later determined by audit to be nonreimbursable under state and federal regulations shall be an affirmative defense to a violation of this Section.

C. (1) Whoever commits the crime of filing false public records shall be imprisoned for not more than five years with or without hard labor or shall be fined not more than five thousand dollars, or both.

(2) In addition to the penalty provided for in Paragraph (1) of this Subsection, a person convicted of the provisions of this Section may be ordered to pay restitution to the state if the state suffered a loss as a result of the offense. Restitution shall include the payment of legal interest at the rate provided in R.S. 13:4202. (Amended by Acts 1980, No. 454, § 1; Acts 1982, No. 676, § 1; Acts 1992, No. 539, § 1; Acts 1995, No. 787, § 1; Acts 2010, No. 811, § 1, eff. Aug. 15, 2011.)

2010 Amendments. — The 2010 amendment by No. 811 added the (C)(1) designation; and added (C)(2).

CROSS REFERENCES

Louisiana Law. — Disgorgement, see La. R.S. 9:2790.6.

Cancellation of mortgage and vendor’s lien inscriptions; uniform cancellation affidavit; requirements and effects, see La. R.S. 9:5166.

Blighted property; acquisitive prescription, see La. R.S. 9:5633.

Enforcement, see La. R.S. 24:58.

Enforcement, see La. R.S. 33:9668.

Loss of eligibility, see La. R.S. 42:807.

Civil monetary penalty, see La. R.S. 46:438.5.

Enforcement, see La. R.S. 49:78.

Linked deposit program for low-interest agricultural product processing loans, see La. R.S. 49:327.2.

Penalty for false statements, see La. R.S. 51:2320.3.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Fraud

••• Fraud Against the Government

•••• False Claims

••••• General Overview. — Even though the Department of Environmental Quality Waste Tire Management Fund was not authorized to pay for the disposal of off-the-road tires at the time the underlying investigation of defendant recycling corporation’s operations occurred, the trial court erred in granting defendant’s motion to quash as defendant fraudulently obtained monies from the Department by submitting forms containing misrepresentations about its processing and marketing of waste tires; deception of this nature constituted a false representation of a material fact in a public record for purposes of La. Rev. Stat. Ann. § 14:133(A)(3). State v. Advanced Recycling, Inc., 870 So. 2d 984, 2004 La. LEXIS 1251 (Apr. 14, 2004).

Defendant was guilty of forgery, conspiracy to commit forgery, filing of false public documents, and conspiracy to file false public documents where the defendant had another man pose as the defendant for purposes of a court-ordered blood test to establish paternity; the defendant had the man sign his name to the documents with the intent to defraud the state and his children, furthermore, the documents were part of the record filed with the court. State v. Daigle, 681 So. 2d 66, 1996 La. App. LEXIS 2234 (Sept. 27, 1996).

•••• False Statements

••••• General Overview. — Where defendant filed false affidavits of a foreign partnership with the secretary of state, it was proper to grant a motion to quash an information charging him with filing false public records in violation of La. Rev. Stat. Ann. § 14:133(3) because the statute under which he was charged was applicable only to documents submitted in connection with a medical assistance program. State v. Smith, 708 So. 2d 1166, 1998 La. App. LEXIS 313 (Feb. 20, 1998).

Conviction for filing false public records under La. Rev. Stat. Ann. § 14:133 was supported by the record where defendant filled out forms attesting that he was ill and the jury rejected defendant’s contention that he was ill. State v. Amato, 698 So. 2d 972, 1997 La. App. LEXIS 1724 (June 20, 1997), writ denied by La. 97-2626, 709 So. 2d 772, 1998 La. LEXIS 616 (La. Feb. 20, 1998), writ denied by La. 97-2644, 709 So. 2d 772, 1998 La. LEXIS 617 (La. Feb. 20, 1998).

The definition of public record under La. Rev. Stat. Ann. § 44:1 is not applicable under La. Rev. Stat. Ann. § 14:133 which does not require that the record filed be “public” but that it must be filed or deposited, with knowledge of its falsity, in any public office or with any public officer. State v. Salat, 672 So. 2d 333, 1996 La. App. LEXIS 802 (Apr. 4, 1996), writ of certiorari denied by La. 96-1116, 679 So. 2d 1378, 1996 La. LEXIS 2630 (La. Oct. 4, 1996).

•• Miscellaneous Offenses

••• General Overview. — Where defendant, a police chief, planted a white powder in a suspect’s car, defendant was guilty of filing a false report because he knew that the person would be arrested and a false report would be filed. State v. Carpenter, 772 So. 2d 200, 2000 La. App. LEXIS 2549 (Oct. 18, 2000), writ denied by La. 2000-3152, 806 So. 2d 665, 2002 La. LEXIS 272 (La. Jan. 25, 2002).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The act of “maintaining” as required by law, regulation, or rule, and with knowledge of its falsity, any wrongfully altered document, or any document containing a false statement or false representation of a material fact, is a prohibited act under La. R.S. 14:133, and therefore subjects the offender to the penalty provisions provided therein. Opinion No. 04-0248. 2004 La. AG LEXIS 219.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Lease Financing in Louisiana. 59 La. L. Rev. 845 (Spring, 1999).

Article: The Power of the Attorney General to Supercede a District Attorney: Substance, Procedure & Ethics. 51 La. L. Rev. 733 (March, 1991).

Security Devices. 53 La. L. Rev. 969 (January, 1993).

§ 133.1. Obstruction of court orders.

Whoever, by threats or force, or wilfully prevents, obstructs, impedes, or interferes with, or wilfully attempts to prevent, obstruct, impede, or interfere with, the due exercise of rights or the performance of duties under any order, judgment, or decree of a court of the state of Louisiana, shall be fined not more than $1,000 or imprisoned not more than one year, or both.

No injunctive or other civil relief against the conduct made criminal by this Section shall be denied on the ground that such conduct is a violation of criminal law, and, when granted, the order, judgment or decree granting such relief as to conduct which does constitute a violation of criminal law shall be construed as a mandate to all law enforcement officers to take such affirmative action as may be necessary to apprehend, arrest and charge any person or persons who engage in such conduct. (Added by Acts 1960, 2nd Ex. Sess., No. 6, §§ 1, 4; Amended by Acts 1976, No. 487, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Art. V. § 2, La. Constitution; Art. I, § 11, La. Constitution R.S. 14:95; 14:95.1; 14:133.1 C.Cr.P. Articles: 12, 20, 25, 207, 214, 219, 220, 224, 226, 228, 265, 266, 269, 270, 338 and 340., OPINION No. 81-253, La. Atty. Gen. Op. No. 1981-253; 1981 La. AG LEXIS 276.

General discussion of sheriff’s duties, authority, and liability regarding enforcement of ex parte temporary restraining orders issued in cases of family violence., OPINION No. 83-977, La. Atty. Gen. Op. No. 1983-977; 1984 La. AG LEXIS 450.

Local law enforcement officers may assist bounty hunters in locating and apprehending fugitives within their jurisdiction., Opinion No. 99-119, La. Atty. Gen. Op. No. 1999-119; 1999 La. AG LEXIS 157.

A bail bondsman may carry a non-concealed weapon and use reasonable force in order to arrest his principal. A bondsman who, after announcing his identify and purpose, has been wrongfully refused admittance, may use reasonable force to enter his principal’s residence in order to effectuate the arrest. There is no law requiring a bondsman to report to the sheriff upon arrival in a parish. However, there is a duty to promptly report the arrest of the principal to the nearest jail or police station., Opinion No. 01-70, La. Atty. Gen. Op. No. 2001-70; 2001 La. AG LEXIS 221.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: Intentional Interference With Visitation Rights: Is This a Tort?: Owens v. Owens. 47 La. L. Rev. 217 (September, 1986).

The Willfulness Requirement: A Chameleon in the Legal Arena. 60 La. L. Rev. 563 (Winter, 2000).

§ 133.2. Misrepresentation during booking.

A. Misrepresentation during booking is the misrepresentation of, or refusal by a person being booked to provide his name, age, sex, residence, or social security number to any law enforcement officer or official who is booking him pursuant to a lawful arrest, or the refusal of such person to submit to fingerprinting or photographing.

B. Whoever commits the crime of misrepresentation during booking shall be imprisoned for not more than six months, provided that any such sentence shall be made to run concurrently with any other sentence. (Acts 1988, No. 557, § 1.)

§ 133.3. Falsification of drug tests.

A. (1) No person who submits to court-ordered drug testing, either after arrest for an offense and as a condition of pretrial release or after conviction of, or plea of guilty to, an offense and as a condition of probation, shall intentionally falsify or alter or attempt to falsify or alter the results of such a drug test by the substitution of urine or other samples or specimens or the use of any device in order to obscure or conceal the presence of a substance the presence of which the test is administered to detect.

(2) No person shall knowingly and intentionally deliver, possess with intent to deliver, or manufacture with intent to deliver a substance or device designed or intended solely to falsify or alter drug test results.

B. Whoever violates the provisions of this Section shall be fined not more than five hundred dollars or imprisoned for not more than six months, or both. (Acts 1995, No. 250, § 1.)

§ 133.4. Misrepresentation during issuance of a misdemeanor summons or preparation of a juvenile custodial agreement.

A. Misrepresentation during issuance of a misdemeanor summons or preparation of a juvenile custodial agreement is the giving of false information to any law enforcement officer preparing such document, by a person being issued a misdemeanor summons, or a person giving information or signing such juvenile custodial agreement.

B. Whoever commits the crime of misrepresentation during issuance of a misdemeanor summons, or preparation of a juvenile custodial agreement shall be fined not more than five hundred dollars or imprisoned for not more than six months, or both. (Acts 1999, No. 1072, § 1.)

§ 133.5. Filing a false complaint against a law enforcement officer.

A. Filing a false complaint against a law enforcement officer is knowingly filing, by affidavit under oath, a false statement or false representation with a law enforcement agency regarding the conduct, job performance, or behavior of a law enforcement officer for the purpose of initiating an administrative action against that law enforcement officer.

B. For the purposes of this Section, “law enforcement officer” shall include commissioned police officers, state troopers, sheriffs, deputy sheriffs, marshals, deputy marshals, correctional officers, constables, wildlife enforcement agents, and probation and parole officers.

C. Whoever commits the crime of filing false statements against law enforcement officers shall be fined not more than five hundred dollars or imprisoned not more than six months, or both. (Acts 2006, No. 287, § 1, eff. Aug. 15, 2006.)

§ 133.6. Filing a false lien against a law enforcement or court officer.

A. The crime of filing a false lien or encumbrance against a law enforcement officer or court officer is committed when a person knowingly files, attempts to file, or conspires to file, in any public records or in any private record that is generally available to the public, any false lien or encumbrance against the real or personal property of a law enforcement officer or court officer, as retaliation against the officer for the performance of his official duties, knowing or having reason to know that such lien or encumbrance is false or contains any materially false, fictitious, or fraudulent statement or representation.

B. For purposes of this Section, the following definitions shall apply:

(1) “Court officer” means any active or retired justice of the peace, any active or retired judge of a city, parish, state, or federal court located in this state, any district attorney, assistant district attorney, or investigator within the office of a district attorney, any city prosecutor, assistant city prosecutor, or investigator within the office of a city prosecutor, and the attorney general and any assistant attorney general or investigator within the office of the attorney general.

(2) “Law enforcement officer” shall mean any active or retired city, parish, or state law enforcement officer, peace officer, sheriff, deputy sheriff, probation or parole officer, marshal, deputy, wildlife enforcement agent, state correctional officer, a commissioned agent of the Department of Public Safety and Corrections, and any federal law enforcement officer or employee whose permanent duties include making arrests, performing search and seizures, execution of criminal arrest warrants, execution of civil seizure warrants, any civil functions performed by sheriffs or deputy sheriffs, enforcement of penal or traffic laws, or the care, custody, control, or supervision of inmates.

C. (1) Whoever commits the crime of filing a false lien against a law enforcement or court officer shall be fined not less than five hundred dollars nor more than the amount of the value of the false lien or encumbrance, imprisoned, with or without hard labor, for not more than two years, or both.

(2) The court, in addition to any punishment imposed under the provisions of this Section, may order the offender to pay restitution to the law enforcement officer or court officer for any costs incurred as a result of the false lien or encumbrance. (Acts 2012, No. 405, § 1, eff. May 31, 2012.)

SUBPART F. OFFICIAL MISCONDUCT AND CORRUPT PRACTICES.

§ 134. Malfeasance in office.

A. Malfeasance in office is committed when any public officer or public employee shall:

(1) Intentionally refuse or fail to perform any duty lawfully required of him, as such officer or employee; or

(2) Intentionally perform any such duty in an unlawful manner; or

(3) Knowingly permit any other public officer or public employee, under his authority, to intentionally refuse or fail to perform any duty lawfully required of him, or to perform any such duty in an unlawful manner.

B. Any duty lawfully required of a public officer or public employee when delegated by him to a public officer or public employee shall be deemed to be a lawful duty of such public officer or employee. The delegation of such lawful duty shall not relieve the public officer or employee of his lawful duty.

C. (1) Whoever commits the crime of malfeasance in office shall be imprisoned for not more than five years with or without hard labor or shall be fined not more than five thousand dollars, or both.

(2) In addition to the penalty provided for in Paragraph (1) of this Subsection, a person convicted of the provisions of this Section may be ordered to pay restitution to the state if the state suffered a loss as a result of the offense. Restitution shall include the payment of legal interest at the rate provided in R.S. 13:4202. (Amended by Acts 1980, No. 454, § 1; Acts 2002, 1st Ex. Sess., No. 128, § 6, eff. June 16, 2002; Acts 2010, No. 811, § 1, eff. Aug. 15, 2011.)

2010 Amendments. — The 2010 amendment by No. 811 added the (A), (B) and (C)(1) designations; and added (C)(2).

CROSS REFERENCES

Louisiana Law. — Disgorgement, see La. R.S. 9:2790.6.

Investments by political subdivisions, see La. R.S. 33:2955.

Investment of post-employment benefits trusts; political subdivisions, see La. R.S. 33:5162.

Exclusion of certain contractors from bidding, see La. R.S. 38:2227.

Violations, see La. R.S. 39:1315.

Perjury; malfeasance in office, see La. R.S. 42:1168.

Criminal penalty, see La. R.S. 48:762.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Scope of Protection. — Defendants’ convictions for malfeasance in office under La. Rev. Stat. Ann. § 14:134 were set aside because defendants’ right under La. Const. art. I, § 13 to be informed of the nature of the accusations against them was violated; the bill of information and the State’s responses to defendants’ motions for bills of particulars failed to include essential facts disclosing some particular duties that were lawfully required of defendants, a chief of detectives and a deputy sheriff. State v. Authement, 532 So. 2d 869, 1988 La. App. LEXIS 2109 (Oct. 12, 1988).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Bribery

•••• General Overview. — Trial judge did not err in overruling defendants’ motion to quash the bill of information because they were not subject to the penalties for public bribery, under La. Rev. Stat. Ann. § 14:118, which were more severe than those for malfeasance in office under La. Rev. Stat. Ann. § 14:134; defendants’ contention that they were entitled to a jury trial because the proof required for a misdemeanor malfeasance charge was the same as for a felony public bribery charge was without merit. State v. Melerine, 236 LA. 929, 109 So. 2d 471, 1959 La. LEXIS 967 (Feb. 16, 1959).

•• Fraud

••• Fraud Against the Government

•••• False Statements

••••• General Overview. — State failed to prove that the defendant, a chief of police, intentionally performed a duty lawfully required of him in an unlawful manner pursuant to La. Rev. Stat. Ann. § 14:134 when the defendant gave an unsworn affidavit in support of an arrest warrant against a police officer for allegedly disturbing the peace in violation of a town ordinance. State v. Marshall, 424 So. 2d 423, 1982 La. App. LEXIS 8570 (Nov. 29, 1982), writ of certiorari denied by 428 So. 2d 475, 1983 La. LEXIS 10307 (La. 1983).

•• Miscellaneous Offenses

••• Abuse of Public Office

•••• General Overview. — Defendant’s conviction for one count of malfeasance in office, in violation of La. Rev. Stat. Ann. § 14:134, was improper, where the State failed to prove an essential element of the crime of malfeasance in office, because the State failed to present evidence to prove that the city had actually adopted the police policy manual as a provision of law; the police policy manual excerpts introduced at trial could not be considered “a provision of law,” because a certified copy was never offered as evidence of its authenticity, and there was no showing that the manual had been enacted as a city ordinance subject to judicial notice, under the provisions set forth in La. Rev. Stat. Ann. § 13:3712, La. Code Evid. Ann. art. 202. State v. Espejel, 867 So. 2d 863, 2004 La. App. LEXIS 409 (Mar. 3, 2004).

Disbarment was an appropriate sanction for an attorney who was convicted of malfeasance in office after failing to remit fines collected while serving as the justice of the peace; although there were compelling mitigating circumstances surrounding the death of the attorney’s wife, the attorney was held to a higher standard of conduct while in a position of trust. In re Schwehm, 860 So. 2d 1108, 2003 La. LEXIS 3348 (Nov. 21, 2003).

Mayor was validly convicted of malfeasance in office in violation of La. Rev. Stat. Ann. § 14:134 for pawning a shotgun that the village owned; the State met its burden of proving the mayor’s guilt beyond a reasonable doubt by presenting credible testimony that a former police chief bought the shotgun for the village and that the mayor pawned the shotgun in violation of the prohibition in La. Const. art. VII, § 14 prohibiting pledging public property. State v. Groce, 786 So. 2d 200, 2001 La. App. LEXIS 846 (May 2, 2001).

Defendant was properly convicted of malfeasance in office under La. Rev. Stat. Ann. §§ 14:134(1) and 14:134(2), where, as justice of the peace, he collected fines for littering but did not remit them to the parish governing authority, could not account for some of the fines, deposited the remaining fines in an account in his name as justice of the peace and transferred a large portion of the funds to his private law office account, and failed to remit any fines over a three-year period. State v. Schwehm, 729 So. 2d 548, 1999 La. LEXIS 337 (Mar. 19, 1999), remanded by La. App. 97-1544, 754 So. 2d 264, 1999 La. App. LEXIS 2674 (La.App. 1 Cir. Sept. 24, 1999).

Trial court erred in denying a justice of the peace’s motion for post-verdict judgment of acquittal because, even assuming that the justice had a duty to remit the litter fines that he collected to a parish, no time for the performance of that duty was delineated by law; before a public official may be found guilty of malfeasance in office, he must be informed as to exactly what conduct will subject him to criminal charges. State v. Schwehm, 713 So. 2d 697, 1998 La. App. LEXIS 1763 (May 15, 1998), writ denied by La. 98-1942, 730 So. 2d 933, 1998 La. LEXIS 3425 (La. Nov. 13, 1998), reversed in part by, remanded by La. 98-1599, 729 So. 2d 548, 1999 La. LEXIS 337 (La. Mar. 18, 1999).

Where La. Rev. Stat. Ann. § 13:2589(A) provides that justices of the peace are to receive no fee in peace bond cases, and La. Code Crim. Proc. Ann. 29(B) provides for advanced costs of $15, a justice of peace who charged $60 for filing fees intentionally violated the prohibition in art. 29(A) against charging fees for peace bonds; the justice was guilty of malfeasance in office in violation of La. Rev. Stat. Ann. § 14:134, which adequately informed public officials of the conduct prohibited. State v. Schwehm, 713 So. 2d 697, 1998 La. App. LEXIS 1763 (May 15, 1998), writ denied by La. 98-1942, 730 So. 2d 933, 1998 La. LEXIS 3425 (La. Nov. 13, 1998), reversed in part by, remanded by La. 98-1599, 729 So. 2d 548, 1999 La. LEXIS 337 (La. Mar. 18, 1999).

Defendant was guilty of misfeasance where defendant, police officer, committed battery and instructed an employee to fabricate evidence and to commit perjury; defendant’s behavior was an abuse of police authority and a breach of defendant’s express and affirmative duty to respect the rule of law and protect citizens from violence and false charges. State v. Deville, 644 So. 2d 1117, 1994 La. App. LEXIS 2776 (Oct. 27, 1994).

Where the police chief failed to support state and federal laws when he, without provocation, attacked two prisoners who were under his care, there was sufficient evidence to support his conviction of malfeasance in office in violation of La. Rev. Stat. Ann. § 14:134. State v. Coker, 625 So. 2d 190, 1993 La. App. LEXIS 2344 (June 16, 1993), writ of certiorari denied by 624 So. 2d 1204, 1993 La. LEXIS 2515 (La. 1993).

Bill of information, which alleged that police failed to perform their duty required as public officers by failing to maintain the health and welfare of an arrested subject in their custody, did not legally charge the officers with malfeasance in office. State v. Hessler, 570 So. 2d 95, 1990 La. App. LEXIS 2383 (Oct. 30, 1990).

Indictment charging that the assistant secretary of the Office of Coastal and Marine Resources of the Department of Wildlife and Fisheries, “refused and failed” to perform duties lawfully required of him by instructing agents not to issue offense citations to a captain for violation of a statute the department was charged to enforce, was sufficient to state a breach of defendant’s express affirmative duties in violation of La. Rev. Stat. Ann. § 14:134. State v. Perret, 563 So. 2d 459, 1990 La. App. LEXIS 1537 (May 30, 1990).

Defendants’ convictions for malfeasance in office under La. Rev. Stat. Ann. § 14:134 were set aside because defendants’ right under La. Const. art. I, § 13 to be informed of the nature of the accusations against them was violated; the bill of information and the State’s responses to defendants’ motions for bills of particulars failed to include essential facts disclosing some particular duties that were lawfully required of defendants, a chief of detectives and a deputy sheriff. State v. Authement, 532 So. 2d 869, 1988 La. App. LEXIS 2109 (Oct. 12, 1988).

Where an information charged defendant with six counts of malfeasance in office over a two year period by directing parish employees to take fuel from a parish ferry and transfer it to his boat and do repairs and maintenance on the boat during working hours, the counts were joined because the offenses were of a similar nature and were alleged to have been committed as part of a continuous plan, the state provided distinct evidence of the elements of the crime as to each count, and any prejudicial effect was cured when the jury was instructed to consider each charge separately in its deliberations. State v. Hudnall, 522 So. 2d 616, 1988 La. App. LEXIS 766 (Mar. 3, 1988), writ of certiorari denied by 530 So. 2d 83, 1988 La. LEXIS 1773 (La. 1988).

Where defendant was convicted of six counts of malfeasance in office, the maximum sentence was five years on each count, defendant was concurrently sentenced, the sentenced was suspended, and defendant was placed on probation on the condition that he serve the maximum of two years in the parish jail, the sentence was illegal because the combined period of incarceration (two plus five years) exceeded the maximum sentence allowed by statute if defendant’s probation was revoked. State v. Hudnall, 522 So. 2d 616, 1988 La. App. LEXIS 766 (Mar. 3, 1988), writ of certiorari denied by 530 So. 2d 83, 1988 La. LEXIS 1773 (La. 1988).

Although a bill of information charging a parish sheriff with malfeasance in office, La. Rev. Stat. Ann. § 14:134, and injuring public records, La. Rev. Stat. Ann. § 14:132, subjected him to the risk of being convicted under each count for identical conduct, a violation of his double jeopardy rights, the bill did not have to be quashed, because it could be amended to eliminate the issue. State v. Coody, 448 So. 2d 100, 1984 La. LEXIS 8442 (Feb. 27, 1984).

Allowing defendant’s prosecution and conviction of theft in violation of La. Rev. Stat. Ann. § 14:67 and malfeasance in office in violation of La. Rev. Stat. Ann. § 14:134 under duplicate bills of information violated defendant’s constitutional guarantee against double jeopardy where the same evidence of defendant’s attempt to fix a DWI ticket was used in both trials. State v. Vaughn, 431 So. 2d 763, 1983 La. LEXIS 10564 (Apr. 18, 1983).

State failed to prove that the defendant, a chief of police, intentionally performed a duty lawfully required of him in an unlawful manner pursuant to La. Rev. Stat. Ann. § 14:134 when the defendant gave an unsworn affidavit in support of an arrest warrant against a police officer for allegedly disturbing the peace in violation of a town ordinance. State v. Marshall, 424 So. 2d 423, 1982 La. App. LEXIS 8570 (Nov. 29, 1982), writ of certiorari denied by 428 So. 2d 475, 1983 La. LEXIS 10307 (La. 1983).

In proceedings against defendant, a parish sheriff, for malfeasance in office, in violation of La. Rev. Stat. Ann. § 14:134, and for unauthorized use of a moveable, in violation of La. Rev. Stat. Ann. § 14:68, a trial judge was required to recuse himself under former La. Rev. Stat. Ann. § 15:303 (now La. Code Crim. Proc. Ann. art. 671), because the judge had evidence that defendant attempted to have the judge approve withdrawals from a salary fund and such evidence was relevant to the charge of defendant’s malfeasance. State v. Kelley, 241 LA. 224, 128 So. 2d 18, 1961 La. LEXIS 557 (Mar. 20, 1961).

Trial judge in a bench trial did not err in refusing to grant the defendants’ request for special charges that were argumentative, abstract, and not wholly correct and pertinent to the offense of malfeasance in office under La. Rev. Stat. Ann. § 14:134. State v. Melerine, 236 LA. 881, 109 So. 2d 454, 1959 La. LEXIS 966 (Feb. 16, 1959).

Trial judge did not err in overruling defendants’ motion to quash the bill of information because they were not subject to the penalties for public bribery, under La. Rev. Stat. Ann. § 14:118, which were more severe than those for malfeasance in office under La. Rev. Stat. Ann. § 14:134; defendants’ contention that they were entitled to a jury trial because the proof required for a misdemeanor malfeasance charge was the same as for a felony public bribery charge was without merit. State v. Melerine, 236 LA. 929, 109 So. 2d 471, 1959 La. LEXIS 967 (Feb. 16, 1959).

A police captain was improperly convicted of malfeasance in office because the record contained no evidence that the police captain had knowledge that police officers under his command were accepting bribes from gambling establishments; accordingly, there was no proof that the police captain intentionally refused or failed to perform any duty lawfully required. State v. Sbisa, 232 LA. 961, 95 So. 2d 619, 1957 La. LEXIS 1249 (Apr. 1, 1957), overruled by State v. Gatlin, 241 LA. 321, 129 So. 2d 4, 1961 La. LEXIS 567 (1961).

• Grand Juries

•• Procedures

••• Impaneling

•••• General Overview. — Where a grand jury’s secrecy was breached and its proceedings irrevocably tainted, a district attorney and a judge were not under any duty to refrain from discharging the jury pursuant to La. Code Crim. Proc. Ann. art. 414, and, in accordance with La. Rev. Stat. Ann. § 14:134, they were not guilty of malfeasance for doing so, regardless of their motive. State v. Perez, 450 So. 2d 1324, 1984 La. App. LEXIS 8375 (Mar. 20, 1984), affirmed in part and reversed in part by 464 So. 2d 737, 1985 La. LEXIS 8104 (La. 1985).

• Accusatory Instruments

•• Informations

••• General Overview. — Bills of information, which charged police officers with malfeasance in failing to perform their lawfully required duties, and which tracked the general language of La. Rev. Stat. Ann. § 14:134(1), were insufficient because they failed to inform the officers of the charged offenses with sufficient particularity. State v. Spina, 261 LA. 397, 259 So. 2d 891, 1972 La. LEXIS 5783 (Mar. 27, 1972), overruled by State v. Gainey, 376 So. 2d 1240, 1979 La. LEXIS 7202 (La. 1979).

Trial judge did not err in overruling defendants’ motion to quash the bill of information because they were not subject to the penalties for public bribery, under La. Rev. Stat. Ann. § 14:118, which were more severe than those for malfeasance in office under La. Rev. Stat. Ann. § 14:134; defendants’ contention that they were entitled to a jury trial because the proof required for a misdemeanor malfeasance charge was the same as for a felony public bribery charge was without merit. State v. Melerine, 236 LA. 929, 109 So. 2d 471, 1959 La. LEXIS 967 (Feb. 16, 1959).

• Pretrial Motions & Procedures

•• Disqualification & Recusal. — In proceedings against defendant, a parish sheriff, for malfeasance in office, in violation of La. Rev. Stat. Ann. § 14:134, and for unauthorized use of a moveable, in violation of La. Rev. Stat. Ann. § 14:68, a trial judge was required to recuse himself under former La. Rev. Stat. Ann. § 15:303 (now La. Code Crim. Proc. Ann. art. 671), because the judge had evidence that defendant attempted to have the judge approve withdrawals from a salary fund and such evidence was relevant to the charge of defendant’s malfeasance. State v. Kelley, 241 LA. 224, 128 So. 2d 18, 1961 La. LEXIS 557 (Mar. 20, 1961).

• Double Jeopardy

•• Attachment Jeopardy. — Allowing defendant’s prosecution and conviction of theft in violation of La. Rev. Stat. Ann. § 14:67 and malfeasance in office in violation of La. Rev. Stat. Ann. § 14:134 under duplicate bills of information violated defendant’s constitutional guarantee against double jeopardy where the same evidence of defendant’s attempt to fix a DWI ticket was used in both trials. State v. Vaughn, 431 So. 2d 763, 1983 La. LEXIS 10564 (Apr. 18, 1983).

•• Collateral Estoppel. — Although a bill of information charging a parish sheriff with malfeasance in office, La. Rev. Stat. Ann. § 14:134, and injuring public records, La. Rev. Stat. Ann. § 14:132, subjected him to the risk of being convicted under each count for identical conduct, a violation of his double jeopardy rights, the bill did not have to be quashed, because it could be amended to eliminate the issue. State v. Coody, 448 So. 2d 100, 1984 La. LEXIS 8442 (Feb. 27, 1984).

• Sentencing

•• Ranges. — Where defendant was convicted of six counts of malfeasance in office, the maximum sentence was five years on each count, defendant was concurrently sentenced, the sentenced was suspended, and defendant was placed on probation on the condition that he serve the maximum of two years in the parish jail, the sentence was illegal because the combined period of incarceration (two plus five years) exceeded the maximum sentence allowed by statute if defendant’s probation was revoked. State v. Hudnall, 522 So. 2d 616, 1988 La. App. LEXIS 766 (Mar. 3, 1988), writ of certiorari denied by 530 So. 2d 83, 1988 La. LEXIS 1773 (La. 1988).

EVIDENCE

• Procedural Considerations

•• Weight & Sufficiency. — Mayor was validly convicted of malfeasance in office in violation of La. Rev. Stat. Ann. § 14:134 for pawning a shotgun that the village owned; the State met its burden of proving the mayor’s guilt beyond a reasonable doubt by presenting credible testimony that a former police chief bought the shotgun for the village and that the mayor pawned the shotgun in violation of the prohibition in La. Const. art. VII, § 14 prohibiting pledging public property. State v. Groce, 786 So. 2d 200, 2001 La. App. LEXIS 846 (May 2, 2001).

GOVERNMENTS

• Legislation

•• Overbreadth. — Conduct proscribed by the provisions of La. Rev. Stat. Ann. § 14:134 is unambiguous; thus the provisions are not unconstitutionally vague. State v. Perret, 563 So. 2d 459, 1990 La. App. LEXIS 1537 (May 30, 1990).

LEGAL ETHICS

• Sanctions

•• Disbarments. — Disbarment was an appropriate sanction for an attorney who was convicted of malfeasance in office after failing to remit fines collected while serving as the justice of the peace; although there were compelling mitigating circumstances surrounding the death of the attorney’s wife, the attorney was held to a higher standard of conduct while in a position of trust. In re Schwehm, 860 So. 2d 1108, 2003 La. LEXIS 3348 (Nov. 21, 2003).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 3:403 [Repealed] and R.S. 14:134, Opinion Request No. 81-450, La. Atty. Gen. Op. No. 1981-450; 1981 La. AG LEXIS 161.

Art. V. § 2, La. Constitution; Art. I, § 11, La. Constitution R.S. 14:95; 14:95.1; 14:133.1 C.Cr.P. Articles: 12, 20, 25, 207, 214, 219, 220, 224, 226, 228, 265, 266, 269, 270, 338 and 340., OPINION No. 81-253, La. Atty. Gen. Op. No. 1981-253; 1981 La. AG LEXIS 276.

(1) “Cause for removal”, as required in R.S. 46:1053(c), may be defined by consulting the standard set forth in Leggete and Stiles. (2) A police jury which created a hospital service district may not purport to possess or withhold to itself the power to participate in the daily operations of a hospital service district., OPINION No. 80-1594-A, La. Atty. Gen. Op. No. 1980-1594; 1981 La. AG LEXIS 455.

There are no specific criminal provisions relative to violations of Louisiana Procurement Code and R.S. 48:204-208., OPINION NUMBER 82-768, La. Atty. Gen. Op. No. 1982-768; 1982 La. AG LEXIS 301.

Police jury cannot loan out or use parish equipment and personnel for a private purpose or to improve private property; and police juror who failed to prohibit this practice would be guilty of malfeasance in office., OPINION No. 82-784, La. Atty. Gen. Op. No. 1982-784; 1982 La. AG LEXIS 302.

Local sheriff does not have authority to void traffic citations., OPINION No. 82-723, La. Atty. Gen. Op. No. 1982-723; 1982 La. AG LEXIS 327.

R.S. 14:134; R.S. 14:140; R.S. 42:64, OPINION No. 86-408, La. Atty. Gen. Op. No. 1986-408; 1986 La. AG LEXIS 435.

Amite River Basin Drainage and Water Conservation District board of commissioner members can receive no more than maximum of sixty dollars per diem; to be entitled to per diem the board member must actually attend board meetings or perform duties authorized by the board; board members are limited to twenty-four (24) days of per diem per year except in case of declared emergency by the governor; failure by board to publish proceedings in official journal does not render proceedings and actions invalid but may constitute malfeasance in office; the official journal of the board can be domiciled in any of the six (6) parishes served by the District; Public Bid Law must be adhered to with respect to public works construction and purchase of materials and supplies, but does not apply to all purchases; failure of board to examine its accounts does not mean that this duty is delegated to the secretary of the board; past due debts of the drainage district in the form of per diem and salary debts survive from fiscal year to fiscal year and are to be paid as funds become available., OPINION NUMBER 88-453, La. Atty. Gen. Op. No. 1988-453; 1988 La. AG LEXIS 339.

Public funds generally may be used for public information function to provide citizenry with factual information about government: use of public funds to manipulate public opinion is ultra vires and unconstitutional, unless expressly authorized by legislature. Original opinion is affirmed., OPINION NUMBER 90-126A, La. Atty. Gen. Op. No. 1990-126; 1990 La. AG LEXIS 130.

It is an unconstitutional donation of public funds to pay the traveling expenses of the spouse of a member of a political subdivision, or to contractually grant a public officer a public automobile for unrestricted personal use., OPINION No. 90-519, La. Atty. Gen. Op. No. 1990-519; 1990 La. AG LEXIS 432.

Lawrason Act mayor must, by law, submit an annual budget, and is prohibited from spending village funds on his own authority without specific appropriation by board of aldermen., OPINION No. 90-612, La. Atty. Gen. Op. No. 1990-612; 1990 La. AG LEXIS 441.

Affirms original opinion 90-354., OPINION No. 90-354A, La. Atty. Gen. Op. No. 1990-354; 1991 La. AG LEXIS 140.

A parish employee or officer is prohibited from using a credit card which has been issued to a public entity for personal purchases unless he has been given specific authority by the public entity. A parish employee or official faces possible criminal liability where he writes insufficient funds checks to pay for private purchases made on government issued credit cards. The decision to charge the individual in a criminal case is within the discretion of the local district attorney., OPINION No. 92-597, La. Atty. Gen. Op. No. 1992-597; 1992 La. AG LEXIS 603.

Levee police have primary responsibility for investigating crimes occurring within their jurisdiction. Levee police who do not perform their statutory duties may be charged with malfeasance in office. The Levee Board has discretion over whether to employ levee police, however, they may not limit the police powers., Opinion Number 93-771, La. Atty. Gen. Op. No. 1993-771; 1994 La. AG LEXIS 68.

A person employed in a professional educational capacity may simultaneously hold local elective office. An elected chief of police should however serve on a full-time basis. The delegation of his lawful duties to another does not relieve the public officer of his duties, and his failure to perform his lawful duties, may constitute malfeasance in office., OPINION NUMBER 94-149, La. Atty. Gen. Op. No. 1994-149; 1994 La. AG LEXIS 167.

Each person arrested by peace officer must be booked in accordance with La.C.Cr.P. art. 228 before disposition of charge by judge. OPINION No. 94-125, La. Atty. Gen. Op. No. 1994-125; 1994 La. AG LEXIS 305.

Chief of Police of the Town of Ferriday is appointed by the Mayor but must be confirmed by the Board of Aldermen. Further, the Board’s legislative powers include control over the municipal finances and their express or implicit authorization is required for all public expenditures. The mayor cannot supercede the Board’s fiscal control unilaterally., OPINION NUMBER 94-520, La. Atty. Gen. Op. No. 1994-520; 1994 La. AG LEXIS 559.

An appointed Chief of Police holds local elective office and may not be removed by the local governing authority once appointed, OPINION 94-501, La. Atty. Gen. Op. No. 1994-501; 1994 La. AG LEXIS 584.

R.S. 32:41 reserves to local authorities the power to regulate the flow of traffic within their corporate limits under their general police power. If, however, a municipal ordinance purports to regulate the flow of traffic on state-maintained highways within the municipality, the ordinance must not “differ from” or be “in addition to” the provisions of state law. Municipalities may enact ordinaces which “supplement” state law only with the written approval of the State Department of Transportation and Development, OPINION 94-568, La. Atty. Gen. Op. No. 1994-568; 1994 La. AG LEXIS 619.

The Commission can enter into a contract with a public relations firm to increase public awareness of the existence and duties of the agency. OPINION NUMBER 94-528, La. Atty. Gen. Op. No. 1994-528; 1994 La. AG LEXIS 646.

If the Department has not met all prerequisites of the statute before issuing tickets, then dismissal and reimbursement is proper. If the Department is justified in issuing a ticket under the requirements set forth in the statutes, a valid ticket and fine cannot be dismissed or refunded., OPINION No. 94-468, La. Atty. Gen. Op. No. 1994-468; 1995 La. AG LEXIS 96.

The Grant Parish School Board may continue to consider the convictions of employees in their determination of whether to permanently revoke their tenures pursuant to R.S. 17:443. A suspended conviction pursuant to C.Cr.P. Article 893 does not remove felony convictions from this review., OPINION NUMBER 95-204, La. Atty. Gen. Op. No. 1995-204; 1995 La. AG LEXIS 237.

Answers numerous questions pertaining to changes in laws governing local government investments., OPINION NUMBER 95-442, La. Atty. Gen. Op. No. 1995-442; 1995 La. AG LEXIS 416.

A public entity, such as a school board, may not use public funds by way of using a public school bus to transport voters to the election polls. The law clearly prohibits the use of public funds for anything other than the dissemination of factual information relative to a proposition appearing on an election ballot., OPINION No. 96-62, La. Atty. Gen. Op. No. 1996-62; 1996 La. AG LEXIS 39.

The justice of the peace must disburse fifty percent of each fee and deposit to the constable. Finally, a justice of the peace cannot file a 1099 tax form on a constable., OPINION NUMBER 96-230, La. Atty. Gen. Op. No. 1996-230; 1996 La. AG LEXIS 220.

The “officer in charge” of the arresting agency has an affirmative duty to notify the district attorney of all persons booked for violation of state criminal statutes. Intentionally failing to perform that duty, or intentionally permitting subordinates to refuse that duty, may constitute malfeasance in office, punishable under La.R.S. 14:134., Opinion No. 97-33, La. Atty. Gen. Op. No. 1997-33; 1997 La. AG LEXIS 82.

Opinion Number 98-49 La. Const. Art. XI, Sec. 4 R.S. 18:1465(A) Police Jury is not prohibited from using public funds to disseminate purely factual, unbiased information about governmental projects and programs in an annual newsletter to the citizens of the Parish., Opinion Number 98-49, La. Atty. Gen. Op. No. 1998-49; 1998 La. AG LEXIS 93.

It is the sole discretion of the court, including a Town Magistrate when presiding, whether or not to issue arrest warrants for those persons who commit contempt of court by failing to appear pursuant to a subpoena., Opinion No. 98-235, La. Atty. Gen. Op. No. 1998-235; 1998 La. AG LEXIS 268.

The LSBA may hire a lobbyist in the absence of any legislation or rule to the contrary., Opinion No. 98-40, La. Atty. Gen. Op. No. 1998-40; 1998 La. AG LEXIS 279.

Levee district police have general police power within their respective districts, and statewide police power under a “special officer’s commission” when performing the duties directly related to that commission. Such police are construed to be neither city, parish, nor state peace officers, but rather a specially-created group with distinct characteristics. Their general police power extends to the surrounding waters in their districts. Although La. R.S. 38:326(C) does not reflect P.O.S.T. training requirements, it is not within the scope of this opinion to suggest amendment to that provision., Opinion No. 98-154, La. Atty. Gen. Op. No. 1998-154; 1998 La. AG LEXIS 300.

Authority and duties of the Mayor’s Court, pursuant to the Town of Zwolle’s Special Charter., Opinion Number 98-212, La. Atty. Gen. Op. No. 1998-212; 1998 La. AG LEXIS 308.

An action for malfeasance is not warranted when a Parish Council refuses to authorize Parish President’s civil suit for recovery of inappropriate payments., Opinion No. 98-383, La. Atty. Gen. Op. No. 1998-383; 1998 La. AG LEXIS 464.

The actual appointment and dismissal power of police personnel is vested in the mayor and board of aldermen; however, this power is contingent upon the recommendation made by the chief of police., OPINION No. 98-241, La. Atty. Gen. Op. No. 1998-241; 1998 La. AG LEXIS 470.

Alexandria City Marshal is without authority to amend or dismiss traffic citations because all such citations shall be disposed of only by trial or acceptance of a plea in open court. Further, it may be malfeasance for a public official to dispose of traffic citations in an unlawful manner., Opinion No. 98-426, La. Atty. Gen. Op. No. 1998-426; 1998 La. AG LEXIS 502.

Discussion of the authority of an elected Chief of Police for a Lawrason Community, and the judge of the City Court. A part-time employee of a political subdivision may hold only another position within the political subdivision that is part-time. Opinion No. 98-458, La. Atty. Gen. Op. No. 1998-458; 1998 La. AG LEXIS 534.

Elected Chief of Police of Simmsport may also hold appointed position of deputy sheriff, where he holds the latter commission on a part-time basis. Opinion No. 98-499, La. Atty. Gen. Op. No. 1998-499; 1999 La. AG LEXIS 49.

While the Mayor can appoint an administrative assistant as an employee, the salary must be budgeted by the Board of Aldermen. The Mayor and not the Board of Aldermen appoints department heads. Opinion No. 99-23, La. Atty. Gen. Op. No. 1999-23; 1999 La. AG LEXIS 68.

Local law enforcement officers may assist bounty hunters in locating and apprehending fugitives within their jurisdiction. Opinion No. 99-119, La. Atty. Gen. Op. No. 1999-119; 1999 La. AG LEXIS 157.

The information provided by the St. Charles Parish Council’s home page is on the internet for informational purposes and is not the taking of “something of value” prohibited by Article VII, Section 14 of the La. Constitution. Opinion No. 99-36, La. Atty. Gen. Op. No. 1999-36; 1999 La. AG LEXIS 227.

An action for malfeasance is not warranted when a Parish Council refuses to authorize Parish President’s civil suit for recovery of inappropriate payments. Opinion No. 99-378, La. Atty. Gen. Op. No. 1999-378; 1999 La. AG LEXIS 340.

Elected Chief of Police may also hold appointed position of deputy sheriff, where he holds the latter commission on a part-time basis. Opinion No. 00-106, La. Atty. Gen. Op. No. 2000-106; 2000 La. AG LEXIS 113.

Clerk of Court has an affirmative duty to perform her official duties of office during an election, regardless of the fact that her husband is running for office at the election. To do otherwise may subject her to malfeasance in office. Opinion No. 2000-135, La. Atty. Gen. Op. No. 2000-135; 2000 La. AG LEXIS 146.

A Chief of Police may not by agreement transfer his powers and duties to the mayor. The failure of the Chief of Police to perform his required duties under statute may subject him to recall election or potential criminal prosecution. Opinion No. 00-51, La. Atty. Gen. Op. No. 2000-51; 2000 La. AG LEXIS 170.

A Town Council member may vote on issues pertaining to the police department while under criminal investigation by that same police department. Opinion No. 00-242, La. Atty. Gen. Op. No. 2000-242; 2000 La. AG LEXIS 238.

The mayor pro tempore lacks authority to discharge the town auditor. Mayor may not pay town auditor beyond the amount allocated in the budget ordinance for his services without concurrence of the board of aldermen. Opinion No. 00-355, La. Atty. Gen. Op. No. 2000-355; 2000 La. AG LEXIS 347.

The salary of the Street Commissioner must be included by the Mayor on the budget. Opinion No. 00-356, La. Atty. Gen. Op. No. 2000-356; 2000 La. AG LEXIS 376.

A mayor’s expenditure of municipal funds without a specific appropriation of the government body is a power denied him by law. Opinion No. 00-439, La. Atty. Gen. Op. No. 2000-439; 2000 La. AG LEXIS 561.

A public official that knowingly or intentionally causes expenditures to exceed the total of estimated funds available for the ensuing fiscal year is subject to penalties under R.S. 39:1315. Opinion No. 00-451, La. Atty. Gen. Op. No. 2000-451; 2000 La. AG LEXIS 562.

Pursuant to statute, as chief of police of Moreauville, you are charged with the responsibility to enforce the ordinances, until such time as the board of aldermen sees fit to repeal them. Any intentional failure to enforce such ordinances would constitute a violation of Malfeasance in Office. Opinion No. 01-53, La. Atty. Gen. Op. No. 2001-53; 2001 La. AG LEXIS 112.

A bail bondsman may carry a non-concealed weapon and use reasonable force in order to arrest his principal. A bondsman who, after announcing his identify and purpose, has been wrongfully refused admittance, may use reasonable force to enter his principal’s residence in order to effectuate the arrest. There is no law requiring a bondsman to report to the sheriff upon arrival in a parish. However, there is a duty to promptly report the arrest of the principal to the nearest jail or police station. Opinion No. 01-70, La. Atty. Gen. Op. No. 2001-70; 2001 La. AG LEXIS 221.

Clarifies Op.Atty.Gen. 01-279 regarding failure of parish council to adopt a budget. Opinion No. 02-0179, La. Atty. Gen. Op. No. 2002-0179; 2002 La. AG LEXIS 198.

Discusses remedy for aldermen who fail to perform their duty as a public official. Opinion No. 02-63, La. Atty. Gen. Op. No. 2002-63; 2002 La. AG LEXIS 207.

The failure of an elected chief of police to perform the duties imposed upon him by statute may give rise to a charge of malfeasance in office; he could also be subject to a recall petition of the voters. Opinion No. 02-0235, La. Atty. Gen. Op. No. 2002-0235; 2002 La. AG LEXIS 321.

In general, the mayor in a Lawrason Act municipality appoints municipal officers as directed by statute, subject to confirmation by the board of aldermen. The mayor appoints municipal employees without the approval of the board of aldermen; however, salaries of municipal employees must be budgeted by the board of aldermen. Opinion No. 02-0471, La. Atty. Gen. Op. No. 2002-0471; 2002 La. AG LEXIS 565.

A constable who does not perform his duties at the direction of the Justice of the Peace can be reported to the District Attorney for possible malfeasance. Opinion No. 03-50. 2003 La. AG LEXIS 107.

A constable must appear in justice of the peace court without being served. A constable who refuses to perform his duties may be charged with malfeasance. Constables have no authority to impose penalties for littering. A constable from another ward or parish cannot be compelled to appear in justice of the peace court. Opinion No. 03-0042. 2003 La. AG LEXIS 440.

The Lafayette Parish School Board’s transportation of students residing outside of the jurisdictional boundaries of the parish or school board to Lafayette Parish private schools would constitute an ultra vires act and is unauthorized. The District Attorney of Lafayette Parish must determine if the requisite elements of La. R.S. 14:134(2) are present when reviewing any ultra vires actions of the parish school board. Opinion No. 05-0235. 2005 La. AG LEXIS 204.

Answers numerous questions about the relative powers and duties among an elected chief of police, mayor and board of aldermen in a Lawrason Act Municipality. Opinion No. 05-0096. 2005 La. AG LEXIS 303.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Department: Attorney General Reports: Department Structure Reorganized. 45 La. Bar Jnl. 483 (February, 1998).

Note: Louisiana’s Right to Counsel in Light of Moran v. Burbine. 48 La. L. Rev. 201 (September, 1987).

Article: The Power of the Attorney General to Supercede a District Attorney: Substance, Procedure & Ethics. 51 La. L. Rev. 733 (March, 1991).

§ 134.1. Malfeasance in office; sexual conduct prohibited with persons in the custody and supervision of the Department of Public Safety and Corrections.

A. It shall be unlawful and constitute malfeasance in office for any of the following persons to engage in sexual intercourse or any other sexual conduct with a person who is under their supervision and who is confined in a prison, jail, work release facility, or correctional institution, or who is under the supervision of the division of probation and parole:

(1) A law enforcement officer.

(2) An officer, employee, contract worker, or volunteer of the Department of Public Safety and Corrections or any prison, jail, work release facility, or correctional institution.

B. Whoever violates a provision of this Section shall be fined not more than ten thousand dollars or imprisoned at hard labor for not more than ten years, or both.

C. For purposes of this Section, “law enforcement officer” shall include commissioned police officers, sheriffs, deputy sheriffs, marshals, deputy marshals, correctional officers, constables, wildlife enforcement agents, state park wardens, and probation and parole officers. (Added by Acts 1981, No. 509, § 1; Amended by Acts 2008, No. 481, § 1, eff. Aug. 15, 2008; Acts 2010, No. 915, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 915 substituted “persons in the custody and supervision” for “persons sentenced to the custody and supervision” in the section heading; substituted “any of the following persons” for “any person who is a law enforcement officer, officer of the Department of Public Safety and Corrections, or employee of any prison, jail, or correctional institution, or persons employed by entities operating work-release facilities of the Department of Public Safety and Corrections” in the introductory language of (A); added (A)(1), (A)(2) and (C); and made stylistic changes.

2008 Amendments. — Acts 2008, No.481, § 1, effective August 15, 2008, rewrote the section heading and (A); and inserted “at hard labor” in (B).
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GOVERNMENTS

• Legislation

•• Overbreadth. — La. Rev. Stat. Ann. § 14:134.1 was not unconstitutionally vague; it was specific enough to alert a person as to what conduct was proscribed, and given the special relationship between inmates and those with authority over them, the legislature intended to make the statute as broad as possible to prohibit any and all conduct that might be considered sexual. State v. Hart, 687 So. 2d 94, 1997 La. LEXIS 7 (Jan. 14, 1997).

§ 134.2. Malfeasance in office; tampering with evidence.

A. It shall be unlawful and constitute malfeasance in office for a peace officer to tamper with evidence.

(1) For purposes of this Section, a “peace officer” shall be defined as a commissioned state, parish, or municipal police officer, a sheriff, or a deputy sheriff.

(2) For purposes of this Section, “tampering with evidence” is the intentional alteration, movement, removal, or addition of any object or substance when the peace officer:

(a) Knows or has good reason to believe that such object or substance will be the subject of any investigation by state, local, or federal law enforcement officers, and

(b) Acts with the intent of distorting the results of such an investigation.

B. Whoever violates this Section shall be fined not more than ten thousand dollars, or be imprisoned, with or without hard labor, for not more than three years, or both. (Acts 1984, No. 566, § 1.)
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• Abuse of Public Office

•••• General Overview. — The evidence was sufficient to convict defendant of malfeasance in office, in violation of La. Rev. Stat. Ann. § 14:134.2(A) where testimony was presented permitting the reasonable implication that defendant planted evidence that formed the basis for illegal drug charges against other individuals. State v. Carpenter, 772 So. 2d 200, 2000 La. App. LEXIS 2549 (Oct. 18, 2000), writ denied by La. 2000-3152, 806 So. 2d 665, 2002 La. LEXIS 272 (La. Jan. 25, 2002).

§ 134.3. Abuse of office.

A. No public officer or public employee shall knowingly and intentionally use the authority of his office or position, directly or indirectly, to compel or coerce any person to provide the public officer, public employee or any other person with anything of apparent present or prospective value when the public officer or employee is not entitled by the nature of his office to the services sought or the object of his demand.

B. (1) Whoever violates the provisions of this Section shall be fined up to five thousand dollars, or be imprisoned with or without hard labor for not less than one year nor more than five years.

(2) In addition to the penalty provided for in Paragraph (1) of this Subsection, a person convicted of the provisions of this Section may be ordered to pay restitution to the state if the state suffered a loss as a result of the offense. Restitution shall include the payment of legal interest at the rate provided in R.S. 13:4202.

C. The provisions of this Section shall not apply to benefits or services rendered to a person who is entitled to such benefits or services from the state or any political subdivision of the state or any governmental entity when the public officer or public employee is performing his duties as authorized by law. Nothing in this Section shall prohibit or limit the ability of a public officer or public employee from performing his duties as authorized by law or as a condition of his employment or office. (Acts 2008, 1st Ex. Sess., No. 22, § 1, eff. Mar. 11, 2008; Acts 2010, No. 811, § 1, eff. Aug. 15, 2011.)

2010 Amendments. — The 2010 amendment by No. 811 added the (B)(1) designation; and added (B)(2).

CROSS REFERENCES

Louisiana Law. — Disgorgement, see La. R.S. 9:2790.6.

§ 135. Public salary deduction.

A. Public salary deduction is committed when any public officer or public employee retains or diverts for his own use or the use of any other person or political organization, any part of the salary or fees allowed by law to any other public officer or public employee, unless authorized in writing by the said public officer or public employee.

B. Whoever commits the crime of public salary deduction shall be imprisoned for not more than five years with or without hard labor or shall be fined not more than five thousand dollars or both. (Amended by Acts 1980, No. 454, § 1; Acts 1999, No. 318, § 1.)

1999 Amendments. — Acts 1999, No. 318, § 1, effective August 15, 1999, inserted “unless authorized in writing by the said public officer or public employee.”

CROSS REFERENCES

Louisiana Law. — Public salary extortion, see La. R.S. 14:136.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Sheriff may establish a flower and gift fund through payroll deduction if employees authorize the deduction, the plan is purely voluntary and the proceeds in the fund are not commingled with public funds., Opinion Number 99-268, La. Atty. Gen. Op. No. 1999-268; 1999 La. AG LEXIS 504.

§ 136. Public salary extortion.

A. Public salary extortion is committed when any person shall:

(1) Solicit or receive, or attempt to solicit or receive, either directly or indirectly, the payment of any money or other thing of value from any public officer or public employee to himself or any other person or political organization, through any means or form whatsoever and for any purpose whatsoever, when such payment is obtained or solicited upon suggestion or threat that the failure to make such payment shall result in the loss or impairment of value to such officer or employee of his office or employment, or when such payment shall be a reward or remuneration for securing such office or employment; and proof that such payments were collected from or paid by such officers or employees on a uniform or progressive percentage or amount basis, shall be presumptive evidence that payments were made under duress or upon the considerations set forth hereinbefore; however, a written request made pursuant to R.S. 14:135 shall serve to rebut the presumption that payment was made under duress; or

(2) Solicit or receive or attempt to solicit or receive, either directly or indirectly, the contribution of any money or other thing of value for any general, primary or special election or for any other political purpose, from any person holding any office or employment for remuneration or profit, including those persons who work on a commission basis, with the state, who receive a remuneration of two hundred dollars per month or less from such employment; provided that this Subdivision shall not apply where the person solicited or whose contribution was received was an elective public officer or a candidate for any elective public office.

B. Whoever commits the crime of public salary extortion shall be imprisoned for not more than five years with or without hard labor or shall be fined not more than five thousand dollars or both. (Amended by Acts 1980, No. 454, § 1; Acts 1999, No. 318, § 1.)

1999 Amendments. — Acts 1999, No. 318, § 1, effective August 15, 1999, inserted “however, a written request made pursuant to R.S. 14:135 shall serve to rebut the presumption that payment was made under duress” following “hereinbefore” in (1).

CROSS REFERENCES

Louisiana Law. — Secrecy of ballot; interference with voter; penalty, see La. R.S. 33:2585.4.

Secrecy of ballot; interference with voter; penalty, see La. R.S. 42:1355.

Secrecy of ballot; interference with voter; penalty, see La. R.S. 42:1405.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — There are no provisions in the State Constitution or statutes which specifically prohibit the solicitation of campaign contributions from school board employees by school board members., OPINION No. 82-703, La. Atty. Gen. Op. No. 1982-703; 1982 La. AG LEXIS 175.

The essential elements of public salary extortion are: (1) solicitation or receipt, or attempted solicitation or receipt, (2) of money or things of value from a public officer or employee, (3) either upon suggestion or threat that failure to pay will result in loss or impairment of value of the employment, or when the payment is given as a reward or remuneration for securing the employment., OPINION No. 95-338, La. Atty. Gen. Op. No. 1995-338; 1995 La. AG LEXIS 275.

The designation of a portion of a larger complex which is comprised of interconnected buildings after a living person violates state law prohibiting the naming of any public building which is built, constructed and maintained, in whole or in part, with public funds in honor of any living person., OPINION 02-0260, La. Atty. Gen. Op. No. 2002-0260; 2002 La. AG LEXIS 351.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Presumptions in the Criminal Law of Louisiana. 52 Tul. L. Rev. 793 (June, 1978).

§ 137. [Repealed.]

Repealed by Acts 1979, No. 700, § 8.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A Winn Parish Assistant District Attorney may also serve as Winnfield City Attorney if one of the positions is part-time employment., Opinion 02-0396, La. Atty. Gen. Op. No. 2002-0396; 2003 La. AG LEXIS 78.

§ 138. Public payroll fraud.

A. Public payroll fraud is committed when:

(1) Any person shall knowingly receive any payment or compensation, or knowingly permit his name to be carried on any employment list or payroll for any payment or compensation from the state, for services not actually rendered by himself, or for services grossly inadequate for the payment or compensation received or to be received according to such employment list or payroll; or

(2) Any public officer or public employee shall carry, cause to be carried, or permit to be carried, directly or indirectly, upon the employment list or payroll of his office, the name of any person as employee, or shall pay any employee, with knowledge that such employee is receiving payment or compensation for services not actually rendered by said employee or for services grossly inadequate for such payment or compensation.

B. This Section shall not apply in the following situations:

(1) When a bona fide public officer or public employee, who is justifiably absent from his job or position for a reasonable time, continues to receive his usual compensation or a part thereof.

(2) When arrangements between firefighters to swap work or perform substitute work with or for each other is done in compliance with the provisions of the federal Fair Labor Standards Act, 29 U.S.C. 207(p)(3) and the associated regulations found in the Code of Federal Regulations and in accordance with rules and regulations adopted by the appointing authority.

C. (1) Whoever commits the crime of public payroll fraud shall be fined not more than one thousand dollars, or imprisoned, with or without hard labor, for not more than two years, or both.

(2) In addition to the penalty provided for in Paragraph (1) of this Subsection, a person convicted of the provisions of this Section may be ordered to pay restitution to the state if the state suffered a loss as a result of the offense. Restitution shall include the payment of legal interest at the rate provided in R.S. 13:4202. (Acts 1997, No. 538, § 1, eff. Aug. 15, 1997; Acts 2010, No. 811, § 1, eff. Aug. 15, 2011.)

2010 Amendments. — The 2010 amendment by No. 811 added the (C)(1) designation; and added (C)(2).

CROSS REFERENCES

Louisiana Law. — Trustees; appointment; powers; duties; term of office; compliance with Public Bid Law, Public Meetings Law, and Public Records Law; legislative oversight, see La. R.S. 9:2343.

Disgorgement, see La. R.S. 9:2790.6.

Federal Law. — Fair labor standards — maximum hours. 29 U.S.C.S. § 207.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Freedoms

••• Judicial & Legislative Restraints

•••• Overbreadth & Vagueness. — La. Rev. Stat. Ann. § 14:138, which prohibits compensation with public funds for services grossly inadequate for such compensation, is not unconstitutionally vague or indefinite under either the federal constitution or La. Const. art. I, § 13. State v. Gisclair, 363 So. 2d 696, 1978 La. LEXIS 6567 (Oct. 9, 1978).

•• Fundamental Rights

••• Procedural Due Process

•••• Double Jeopardy. — Multiple convictions for public payroll fraud, a violation of La. Rev. Stat. Ann. § 14:138, which offenses occurred during a contiguous block of several week’s time, did not constitute double jeopardy. State v. Lubrano, 550 So. 2d 1283, 1989 La. App. LEXIS 1645 (Sept. 28, 1989), reversed by 563 So. 2d 847, 1990 La. LEXIS 1413 (La. 1990).

•••• Scope of Protection. — La. Rev. Stat. Ann. § 14:138, which criminalized the acceptance of pay for the rendition of services that were “grossly inadequate” for the payment, was not unconstitutionally vague, because an ordinary citizen would have no trouble understanding what this meant. State v. Lubrano, 550 So. 2d 1283, 1989 La. App. LEXIS 1645 (Sept. 28, 1989), reversed by 563 So. 2d 847, 1990 La. LEXIS 1413 (La. 1990).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Bribery

•••• General Overview. — Language in La. Rev. Stat. Ann. § 14:138(A)(1) regarding receipt of “grossly inadequate” compensation was not unconstitutionally vague; defendant was entitled to testify about what his now-deceased boss told him about his job duties and use of a department credit card to negate the element of “knowing intent to deprive” required for a conviction. State v. Jones, 558 So. 2d 546, 1990 La. LEXIS 604 (Mar. 12, 1990).

•• Fraud

••• General Overview. — Defendant was not guilty of attempted pay roll fraud under La. Rev. Stat. Ann. § 14:138 because sick leave taken was earned by defendant as compensation in the past; and it was not clear that misuse of sick leave constituted criminal conduct. State v. Amato, 698 So. 2d 972, 1997 La. App. LEXIS 1724 (June 20, 1997), writ denied by La. 97-2626, 709 So. 2d 772, 1998 La. LEXIS 616 (La. Feb. 20, 1998), writ denied by La. 97-2644, 709 So. 2d 772, 1998 La. LEXIS 617 (La. Feb. 20, 1998).

Employees of city recreation department were improperly terminated for discrepancies in their time cards because there was no evidence that they knowingly intended to defraud the city; temporary suspension was proper for their abuse of city policy in failing to sign in and out on time cards. Verret v. Department of Recreation, 499 So. 2d 410, 1986 La. App. LEXIS 8217 (Nov. 14, 1986).

••• Fraud Against the Government

•••• False Claims

••••• General Overview. — Deputy was guilty of public payroll fraud, a violation of La. Rev. Stat. Ann. § 14:138(1), where he knowingly received compensation for services not rendered by him. State v. Jones, 540 So. 2d 1124, 1989 La. App. LEXIS 330 (Feb. 28, 1989), reversed by 558 So. 2d 546, 1990 La. LEXIS 604 (La. 1990).

La. Rev. Stat. Ann. § 14:138, which prohibits compensation with public funds for services grossly inadequate for such compensation, is not unconstitutionally vague or indefinite under either the federal constitution or La. Const. art. I, § 13. State v. Gisclair, 363 So. 2d 696, 1978 La. LEXIS 6567 (Oct. 9, 1978).

•• Miscellaneous Offenses

••• Abuse of Public Office

•••• General Overview. — Indictments of a state senator, alleging that he carried an employee who did no work as an employee of “his” office, who was actually an employee of the state senate, were valid even though the state senator did not have a formal payroll; when a public official exercised appointive powers, his appointees were his employees and their names, wherever physically “carried,” made up the employment list of “his” particular office, although their salaries were paid out of a fund used for the operation of the entire department in which the official performed his duties. State v. Fruge, 249 LA. 332, 186 So. 2d 611, 1966 La. LEXIS 2492 (Mar. 28, 1966).

•• Property Crimes

••• Larceny & Theft

•••• General Overview. — Language in La. Rev. Stat. Ann. § 14:138(A)(1) regarding receipt of “grossly inadequate” compensation was not unconstitutionally vague; defendant was entitled to testify about what his now-deceased boss told him about his job duties and use of a department credit card to negate the element of “knowing intent to deprive” required for a conviction. State v. Jones, 558 So. 2d 546, 1990 La. LEXIS 604 (Mar. 12, 1990).

• Jurisdiction & Venue

•• Venue. — In payroll fraud case, the trial court had jurisdiction in the parish where an individual cashed checks paid for services not rendered or for service grossly inadequate for such compensation, because that location was where a substantial element of the crime had occurred. State v. Coon, 242 LA. 1019, 141 So. 2d 350, 1962 La. LEXIS 507 (Mar. 26, 1962).

GOVERNMENTS

• Legislation

•• Overbreadth. — Defendant was not guilty of attempted pay roll fraud under La. Rev. Stat. Ann. § 14:138 because sick leave taken was earned by defendant as compensation in the past; and it was not clear that misuse of sick leave constituted criminal conduct. State v. Amato, 698 So. 2d 972, 1997 La. App. LEXIS 1724 (June 20, 1997), writ denied by La. 97-2626, 709 So. 2d 772, 1998 La. LEXIS 616 (La. Feb. 20, 1998), writ denied by La. 97-2644, 709 So. 2d 772, 1998 La. LEXIS 617 (La. Feb. 20, 1998).

La. Rev. Stat. Ann. § 14:138, which criminalized the acceptance of pay for the rendition of services that were “grossly inadequate” for the payment, was not unconstitutionally vague, because an ordinary citizen would have no trouble understanding what this meant. State v. Lubrano, 550 So. 2d 1283, 1989 La. App. LEXIS 1645 (Sept. 28, 1989), reversed by 563 So. 2d 847, 1990 La. LEXIS 1413 (La. 1990).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Municipal employee may not elect to forego the taking of regular scheduled vacation or leave of absence with pay and in lieu thereof continue working and draw both vacation pay and his regular pay for the same period of time., OPINION No. 78-657, La. Atty. Gen. Op. No. 1978-657; 1978 La. AG LEXIS 532.

Const. of 1974, OPINION NUMBER 85-17, La. Atty. Gen. Op. No. 1985-17; 1985 La. AG LEXIS 815.

R.S. 14:138, OPINION No. 86-263, La. Atty. Gen. Op. No. 1986-263; 1986 La. AG LEXIS 605.

Payment of wages for hours not worked is in contravention of Louisiana Constitution. The mayor is the chief municipal administrative officer and is given the authority to supervise and direct the day to day operation of all municipal departments and agencies., OPINION No. 86-652, La. Atty. Gen. Op. No. 1986-652; 1987 La. AG LEXIS 639.

Parish of Avoyelles may be reimbursed for actual value of parish portion of District Attorney’s gross salary for legal services provided for sewerage project financed by Louisiana Community Development Block Funds., OPINION NUMBER 89-294, La. Atty. Gen. Op. No. 1989-294; 1989 La. AG LEXIS 576.

Trustees of Municipal Police Employees Retirement System do not have to use leave to attend Board meetings in order to be paid per diem., OPINION NUMBER 89-446, La. Atty. Gen. Op. No. 1989-446; 1989 La. AG LEXIS 579.

Secretary employed by school board for board attorney is full-time public employee and must work only on legal business of school board., OPINION NUMBER 90-260, La. Atty. Gen. Op. No. 1990-260; 1990 La. AG LEXIS 225.

State employees cannot receive time off with pay without submitting leave slips., OPINION NUMBER 90-552, La. Atty. Gen. Op. No. 1990-552; 1990 La. AG LEXIS 423.

It is permissible to pay accumulated vacation and sick leave to employees terminating employment in accordance with the established policy of the district attorney’s office., OPINION No. 90-572, La. Atty. Gen. Op. No. 1990-572; 1990 La. AG LEXIS 435.

The mayor is the chief municipal administrative officer and is given the authority to supervise and direct the day-to-day operation of all municipal departments and agencies. Aldermen have no individual authority to issue work orders to a municipal department as this administrative task is delegated to the mayor., OPINION NUMBER 92-454, La. Atty. Gen. Op. No. 1992-454; 1992 La. AG LEXIS 352.

There is no state law which requires an alderman to resign his position in order to become a candidate for the office of chief of police., OPINION NUMBER 94-414, La. Atty. Gen. Op. No. 1994-414; 1994 La. AG LEXIS 458.

City may not agree to pay an ex-employee severance pay in the form of continued salary and car allowance. This prohibition does not apply to contributions of public funds for insurance and retirement programs for public employees. City may adopt formal policy for sick and annual leave and the payment for the accrual thereof upon termination and/or separation., OPINION No. 96-29, La. Atty. Gen. Op. No. 1996-29; 1996 La. AG LEXIS 57.

Addresses statutory prohibition of reduction of compensation of Lawrason Act official during term for which he is elected., OPINION No. 96-272, La. Atty. Gen. Op. No. 1996-272; 1996 La. AG LEXIS 233.

The chief of police is properly subject to the Town of Columbia’s policy prohibiting campaigning while on duty on in any official capacity. However, the mayor or board of aldermen cannot suspend or dismiss an elected chief of policy., OPINION NUMBER 97-246, La. Atty. Gen. Op. No. 1997-246; 1997 La. AG LEXIS 178.

Department of Health and Hospital employees who are classified civil service employees and serve as board members on the Louisiana State Board of Nursing are not entitled to a per diem as well as their salary from DHH unless they take annual leave. If they are unclassified employees they are entitled to receive their salary and a per diem., Opinion Number 97-523, La. Atty. Gen. Op. No. 1997-523; 1998 La. AG LEXIS 62.

Chief of Police’s authority of do to day operation of his department subject to the governing authority control of municipal property and budget. A councilman may be paid missed meetings unless the ordina states to the contrary., Opinion 98-245, La. Atty. Gen. Op. No. 1998-245; 1998 La. AG LEXIS 343.

A police officer in a non-civil service position may run for chief of police without taking a leave of absence as long as his duties are fulfilled and he campaigns on off duty hours. In a Lawrason Act municipality, the chief of police may not unilaterally fire a police officer; however, the mayor and board of alderman nonetheless must have the recommendation of the chief of police to terminate police personnel, including an assistant chief of police., Opinion 98-377, La. Atty. Gen. Op. No. 1998-377; 1998 La. AG LEXIS 493.

There is no statute which requires an unclassified employee to resign or take a leave of absence from a public employment in order to become a candidate., OPINION 99-161, La. Atty. Gen. Op. No. 1999-161; 1999 La. AG LEXIS 141.

Sheriff’s office may implement a policy which allows coworkers to donate leave to another disabled employee who has exhausted his sick and vacation leave., OPINION 00-407, La. Atty. Gen. Op. No. 2000-407; 2001 La. AG LEXIS 82.

Rights of ownership to intellectual property developed by an assessor’s office belong to the state as the governing authority and any funds generated from sale must go into the general fund., Opinion Number 01-82, La. Atty. Gen. Op. No. 2001-82; 2002 La. AG LEXIS 61.

Mayor’s Court is not deemed a Court of Record, but it is a court established by the constitution of our state and possesses the inherent powers of courts. Mayor’s Courts as a constitutionally created court of this state must send the reports required pursuant to R.S. 32:393 to the Department of Public Safety., Opinion No. 02-0360, La. Atty. Gen. Op. No. 2002-0360; 2003 La. AG LEXIS 82.

Whether to allow the buying, selling, and trading of accrued compensatory leave is up to the local civil service board, which, if it does allow this activity, must adopt rules to define the practice, outline the conditions for its use, and define how much compensatory leave may be bought, sold, or traded within a given time., Opinion No. 03-0027A, 2003 La. AG LEXIS 226.

No statute requires an unclassified employee to resign or take a leave of absence from a public employment in order to become a candidate for local elective office. However, the involvement in a political campaign may not interfere with the performance of the employee’s regularly assigned duties., Opinion 03-0388, 2003 La. AG LEXIS 463.

§ 139. Political payroll padding.

Political payroll padding is committed when any public officer or public employee shall, at any time during the six months preceding any election for governor:

(1) Increase the number of public employees in his office, department, board, agency, or institution more than five percent over the average number of such employees for each of the first six months of the twelve months next preceding said election; or

(2) Increase the payroll or other operating expenses of his office, department, board, agency, or institution more than fifteen percent over its average amount of such expenditures for each of the months of the first six months of the twelve months next preceding said election.

The provisions of this Article shall not apply where the increases are necessitated by flood, invasion by a common enemy, or other public emergency.

Whoever commits the crime of political payroll padding shall be imprisoned for not more than five years with or without hard labor or shall be fined not more than five thousand dollars or both. (Amended by Acts 1980, No. 454, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Since the restructuring project of the Nineteenth Judicial District Clerk of Court’s office is an on-going project, not being done in conjunction with or because of the 1999 gubernatorial election, such project does not fall within the purview of La. R.S. 14:139. Therefore, by funding this project within the six months preceding the election of governor, the Clerk’s office is not in violation of La. R.S. 14:139., Opinion No. 99-62, La. Atty. Gen. Op. No. 1999-62; 1999 La. AG LEXIS 82.

It is a violation of R.S. 14:140 for members of the East Feliciana Parish School Board who are also members of a plaintiff class action in a lawsuit versus the School Board to participate in School Board decisions relating to the lawsuit., Opinion No. 03-0132, 2003 La. AG LEXIS 258.

Since the on-going restructuring project of the 11th Judicial District Court Clerk of Court’s Office is not being done in conjunction with or because of the 2003 gubernatorial election, such project does not fall under the purview of the payroll padding prohibition of LA R.S. 14:139., Opinion 03-0227, 2003 La. AG LEXIS 307.

§ 139.1. Political payroll padding by sheriff; sale of assets of sheriff’s office prohibited.

A. During the six months preceding a gubernatorial election and during the time interval between the gubernatorial election and the first day of July following election, it shall be unlawful for any sheriff to:

(1) Increase the number of deputies or employees in his office by more than five percent over the average number of such employees for each of the first six months of the twelve months preceding said election; or

(2) Increase the payroll or other operating expenses of his office more than fifteen percent over its average amount of such expenditures for each of the months of the first six months of the twelve months preceding said election; or

(3) Transfer title and ownership of the capital assets of his office of a value in excess of ten percent of the total value of said assets as reflected in the current inventory filed in the office of the sheriff on date of the first primary election under the provisions of Section 513 of Title 24.

B. In determining whether any surplus or deficit exists in the office of any sheriff at the expiration of a term of office, the current market value of the capital assets of the office as set forth in the inventory filed in accordance with Section 513 of Title 24 shall be included in the total assets of the sheriff’s office.

C. The provisions of this Section shall not apply when the increases or decreases are necessitated by flood, invasion by common enemy, or other public emergency. In addition, the provisions of this Section shall not apply to any increase based upon the utilization of additional revenue from a tax district election or to an increase necessitated by the completion of a new or expansion of an existing prison facility.

D. Whoever violates the provisions of Subsection A of this Section shall be imprisoned, with or without hard labor, for not more than five years or shall be fined not more than five thousand dollars, or both. (Added by Acts 1981, No. 505, § 1; Acts 1999, No. 108, § 1.)

1999 Amendments. — Acts 1999, No. 108, § 1, effective August 15, 1999, added the last sentence in (C).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — It is a violation of R.S. 139.1 for the sheriff to hire an additional employee to feed prisoners within six months of a gubernatorial election, despite fact that sheriff was unopposed in his most recent election; and the ultimate responsibility of feeding prisoners rests with governing authority, not with the sheriff., OPINION No. 84-398, La. Atty. Gen. Op. No. 1984-398; 1983 La. AG LEXIS 485.

Any political subdivision may borrow against anticipated ad valorem tax revenues for 10 years or less., OPINION NUMBER 92-44, La. Atty. Gen. Op. No. 1992-44; 1992 La. AG LEXIS 81.

Political payroll padding by a sheriff is a criminal violation under R.S. 14:139.1, except when an increase in payroll is due to the completion of a new or expansion of an existing prison facility. A halfway house to house inmates fits this exception., Opinion Number 03-0023, La. Atty. Gen. Op. No. 2003-0023; 2003 La. AG LEXIS 53.

The indebtedness incurred for completion and operation of an 80-bed work release facility will not be a violation of R.S. 14:139.1 as the legislature has allowed for projects such as this to be an exception to R.S. 14:139.1(C). R.S. 14:139.1(C) allows an exception for projects such as the construction and operation of an 80-bed work release facility, Opinion 03-0332, 2003 La. AG LEXIS 454.

Conduct of Primaries & General R.S. 14:139.1(C). The indebtedness incurred for completion and operation of an 80-bed work release facility will not be a violation of R.S. 14:139.1 as the legislature has allowed for projects such as this to be an exception to R.S. 14:139.1(C). R.S. 14:139.1C allows an exception for projects such as the construction and operation of an 80-bed work release facility, Opinion 03-0332, 2003 La. AG LEXIS 454.

§ 139.2. Transfer of capital assets of clerk of court’s office prohibited.

A. It shall be unlawful for any clerk of court, during a period beginning on the second Saturday in April of a year in which a regular gubernatorial election is scheduled and ending on the first day of July of the following year, to transfer title and ownership of any capital assets of his office which have an aggregate value greater than ten percent of the total value of the capital assets of his office.

B. For purposes of this Section, the capital assets of the office of a clerk of court shall include all general fixed assets over which the clerk has custody and control, regardless of whether such assets are carried as assets by the clerk or by the parish governing authority.

C. The value of the capital assets shall be the value of such assets as reflected in the current inventory filed under the provisions of R.S. 24:513 prior to the beginning day of the period specified in Subsection A or, if no such inventory is filed, the value of the assets as carried on the records of the clerk or the parish governing authority on the day prior to the beginning day of the period specified in Subsection A.

D. The provisions of this Section shall not apply to a transfer necessitated by flood, invasion by common enemy, or other public emergency.

E. Whoever violates the provisions of Subsection A of this Section shall be imprisoned, with or without hard labor, for not more than five years or shall be fined not more than five thousand dollars, or both. (Acts 1985, No. 381, § 1.)

§ 140. Public contract fraud.

A. Public contract fraud is committed:

(1) When any public officer or public employee shall use his power or position as such officer or employee to secure any expenditure of public funds to himself, or to any partnership of which he is a member, or to any corporation of which he is an officer, stockholder, or director.

(2) When any member of any public board, body, or commission charged with the custody, control, or expenditure of any public funds votes for or uses his influence to secure any expenditure of such funds to himself, or to any partnership of which he is a member, or to any corporation of which he is an officer, director, or stockholder.

(3) When any sheriff charged with the duties of enforcing the laws of this state or any political subdivision thereof shall enter into a contract, either written or oral, individually or as a member or stockholder of any partnership, company, or corporation, with any such person whereby such sheriff or partnership, company, or corporation, of which he is a member or stockholder is to perform any services of a law enforcement nature; provided, however, a deputy sheriff may, as an employee only, perform services of a law enforcement nature for any person, partnership, company, or corporation, but only if the deputy sheriff fulfills his employee performance requirements while not on official duty.

B. The fact that an expenditure has been made to any party named in Paragraphs (1) and (2) of Subsection A of this Section, or to any partnership of which he is a member, or to any corporation of which he is an officer, stockholder, or director, shall be presumptive evidence that such person has used his power, position, or influence to secure such expenditure.

C. (1) Whoever commits the crime of public contract fraud shall be fined not more than one thousand dollars, or imprisoned, with or without hard labor, for not more than two years, or both.

(2) In addition to the penalty provided for in Paragraph (1) of this Subsection, a person convicted of the provisions of this Section may be ordered to pay restitution to the state if the state suffered a loss as a result of the offense. Restitution shall include the payment of legal interest at the rate provided in R.S. 13:4202. (Amended by Acts 1968, No. 487, § 1; Acts 1979, No. 562, § 1; Acts 2010, No. 811, § 1, eff. Aug. 15, 2011.)

2010 Amendments. — The 2010 amendment by No. 811 added the (B) designation; substituted “Paragraphs (1) and (2) of Subsection A of this Section” for “Paragraphs (1) and (2) of this Section” in (B); redesignated former (B) as (C)(1); added (C)(2); and made stylistic changes in (A)(1) and (A)(3).

CROSS REFERENCES

Louisiana Law. — Trustees; appointment; powers; duties; term of office; compliance with Public Bid Law, Public Meetings Law, and Public Records Law; legislative oversight, see La. R.S. 9:2343.
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CRIMINAL LAW & PROCEDURE

• Jury Instructions

•• Requests to Charge. — A trial judge did not err in refusing a request, in a trial for first-degree murder, to charge the jury that the victim, a deputy who was working as a security guard at a bank, was not a peace officer engaged in his lawful duties because the deputy’s presence and general activity at the bank on a paid detail was not the type of proscribed services of a law enforcement nature contemplated by La. Rev. Stat. Ann. § 14:140(3). State v. Berry, 391 So. 2d 406, 1980 La. LEXIS 9080 (Sept. 4, 1980), writ of certiorari denied by 451 U.S. 1010, 101 S. Ct. 2347, 68 L. Ed. 2d 863, 1981 U.S. LEXIS 2179, 49 U.S.L.W. 3864 (1981).

GOVERNMENTS

• Local Governments

•• Employees & Officials. — Pursuant to La. Const. art. IX, § 1 and La. Rev. Stat. Ann. § 14:140, a police juror who authorized the expenditure of public funds to purchase materials from partnerships in which he was a member, was removed from office. State ex rel. Burns v. Fornea, 82 So. 2d 463, 1955 La. App. LEXIS 951 (June 30, 1955).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 46:1051, R.S. 46:1053, R.S. 46:1055, R.S. 42:31 and R.S. 14:140., OPINION No. 78-1541, La. Atty. Gen. Op. No. 1978-1541; 1978 La. AG LEXIS 39.

R.S. 33:3887; 33:3888; R.S. 14:140, OPINION No. 78-1162, La. Atty. Gen. Op. No. 1978-1162; 1978 La. AG LEXIS 286.

R.S. 38:1751 et seq; 14:140 Member of drainage district commission may not be employed by district., OPINION No. 78-1232, La. Atty. Gen. Op. No. 1978-1232; 1978 La. AG LEXIS 332.

Re: St. Bernard Water District No. 1, OPINION NUMBER 78-770, La. Atty. Gen. Op. No. 1978-770; 1978 La. AG LEXIS 413.

R.S. 14:140, OPINION No. 78-620, La. Atty. Gen. Op. No. 1978-620; 1978 La. AG LEXIS 608.

Legality and propriety of a juror’s action with respect to purchase of insurance from or through an agency in which we has an interest. Discussion and pending legislation, OPINION NUMBER 78-606, La. Atty. Gen. Op. No. 1978-606; 1978 La. AG LEXIS 679.

R.S. 14:140; 33:1236(1)., OPINION No. 78-469, La. Atty. Gen. Op. No. 1978-469; 1978 La. AG LEXIS 804.

R.S. 14:140(2), R.S. 14:1 OP. Atty. Gen., 1958-60, pg. 193., OPINION No. 78-270, La. Atty. Gen. Op. No. 1978-270; 1978 La. AG LEXIS 850.

Where members of the Olympic Development Committee are serving in an advisory capacity and have no control over the expenditure of funds or award of contracts, individuals could be awarded contracts without violation of R.S. 14:140., OPINION NUMBER 78-268-A, La. Atty. Gen. Op. No. 1978-268; 1978 La. AG LEXIS 907.

If member of Olympic Development Committee, Inc., a public non-profit corporation, is awarded a contract for services on non-competitive basis appearance of impropriety and criminal violation is evident., OPINION NUMBER 78-268, La. Atty. Gen. Op. No. 1978-268; 1978 La. AG LEXIS 959.

La R.S. 14:140 provides that when an expenditure of public funds is made to any public officer or public employee, such expenditure is presumptive evidence that such conduct is improper., OPINION No. 78-122, La. Atty. Gen. Op. No. 1978-122; 1978 La. AG LEXIS 971.

A port commission may not expend public funds to pay legal fees to an attorney who is also a member of the port board or to his law firm., OPINION NUMBER 78-30, La. Atty. Gen. Op. No. 1978-30; 1978 La. AG LEXIS 991.

School Bd. Member may not accept employment by school board & hold both positions., OPINION No. 78-205, La. Atty. Gen. Op. No. 1978-205; 1978 La. AG LEXIS 1039.

There is no statute which specifically prohibits a member of a school board from serving as parish architect. However, a person may not use his power or position in a manner prohibited by R.S.14, OPINION No. 78-1592, La. Atty. Gen. Op. No. 1978-1592; 1979 La. AG LEXIS 93.

There are no specific criminal provisions relative to violations of Louisiana Procurement Code and R.S. 48:204-208., OPINION NUMBER 82-768, La. Atty. Gen. Op. No. 1982-768; 1982 La. AG LEXIS 301.

General discussion of dual office holding, public contract fraud, and veto powers of a Lawrason Act Mayor., OPINION NUMBER 84-670, La. Atty. Gen. Op. No. 1984-670; 1984 La. AG LEXIS 254.

(1) Police chief may not void a traffic citation once issued; (2) Police chief may determine court of jurisdiction when municipal ordinance is violated; (3) Police department may privately contract to provide security within municipality when salaries & expenses are reimbursed. District court is bound to disburse fines collected for violation of a municipal ordinance as provided in R.S. 15:571.11. (Fines collected from violation of R.S. 14:98 in the municipality shall be distributed to that municipality. Fines for non-D.W.I. offenses are paid to the parish criminal court fund.), OPINION No. 84-125, La. Atty. Gen. Op. No. 1984-125; 1984 La. AG LEXIS 431.

R.S. 14:134; R.S. 14:140; R.S. 42:64, OPINION No. 86-408, La. Atty. Gen. Op. No. 1986-408; 1986 La. AG LEXIS 435.

State law prohibits officers of Lawrason Act municipalities from entering contractual relationships with employing municipality., OPINION NUMBER 90-531, La. Atty. Gen. Op. No. 1990-531; 1991 La. AG LEXIS 40.

The Lafayette Parish Sheriff’s Office can contract with a private hospital to provide security at the hospital and to be reimbursed for the expenses associated with the security agreement as long as R.S. 14:140(A)(3) is not violated. Re: Opinion Request on behalf of Honorable Donald J. Breaux, Sheriff, Lafayette Parish, OPINION NUMBER 97-202, La. Atty. Gen. Op. No. 1997-202; 1997 La. AG LEXIS 170.

Deputy sheriff may not operate or have an interest in any business which performs any services of a law enforcement nature., Opinion 97-528, La. Atty. Gen. Op. No. 1997-528; 1998 La. AG LEXIS 73.

The mayor pro tempore lacks authority to discharge the town auditor. Mayor may not pay town auditor beyond the amount allocated in the budget ordinance for his services without concurrence of the board of aldermen., OPINION 00-355, La. Atty. Gen. Op. No. 2000-355; 2000 La. AG LEXIS 347.

A state legislative staff employee who also enters into a professional service contract is not considered to be a job compensated on a salary or a per diem basis, and does not constitute employment within the Louisiana Dual Officeholding Law., OPINION 00-464, La. Atty. Gen. Op. No. 2000-464; 2001 La. AG LEXIS 89.

Rights of ownership to intellectual property developed by an assessor’s office belong to the state as the governing authority and any funds generated from sale must go into the general fund., Opinion Number 01-82, La. Atty. Gen. Op. No. 2001-82; 2002 La. AG LEXIS 61.

Deputy sheriff may not operate or have an interest in any business which performs any services of a law enforcement nature. This opinion RECALLS Attorney General Opinion 97-80., Opinion 03-0048, La. Atty. Gen. Op. No. 2003-0048; 2003 La. AG LEXIS 46.

A school board member may legally be allowed to participate in discussions and votes on the lawsuit, if the board member has an immediate family member that would receive profit or gain as a result of a decision of the School Board, provided that such participation is not a violation of the Louisiana Code of Governmental Ethics., Opinion No. 03-0121, 2003 La. AG LEXIS 131.

It is a violation of R.S. 14:140 for members of the East Feliciana Parish School Board who are also members of a plaintiff class action in a lawsuit versus the School Board to participate in School Board decisions relating to the lawsuit., Opinion No. 03-0132, 2003 La. AG LEXIS 258.

Public officers or employees of the State of Louisiana, including officers of a political subdivision, cannot use their power, nor State funds, to contract for personal gain., Opinion Number 03-0358, 2003 La. AG LEXIS 448.

A chief of police can authorize his police officers to use city patrol cars to a security detail within the city limits on their off-duty time and can accept payment or reimbursement from a private organization for the use of the city’s patrol car by an off-duty police officer on a private security detail. Opinion No. 05-0389. 2005 La. AG LEXIS 306.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Presumptions in the Criminal Law of Louisiana. 52 Tul. L. Rev. 793 (June, 1978).

§ 141. Prohibited splitting of profits, fees or commissions; exceptions.

A. For the purposes of this Section, “splitting of profits, fees or commissions” means the giving, offering to give, receiving or offering to receive, directly or indirectly, anything of apparent present or prospective value by or to a public officer or public employee or to any fund or fiduciary existing for the benefit of or use by such public officer or employee, when such value is derived from any agreement or contract to which the state or any political subdivision thereof is a party.

B. There shall be no splitting of profits, fees or commissions, past or present, derived from the sale of any commodity, goods, services, insurance, or anything of value to the state or any political subdivision thereof from which a public officer or public employee, representing the state or a political subdivision, as the case may be, in his official capacity, receives or offers to receive a portion of the profits, fees and/or commissions. The contract shall be a public record.

C. Whoever commits the crime of receiving or offering to receive a portion of the profits, fees or commissions as provided by this Section shall upon conviction be fined not more than ten thousand dollars or shall be imprisoned, with or without hard labor, for not more than ten years, or both. (Added by Acts 1972, No. 760, § 1; Amended by Acts 2011, No. 343, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 343, in (A), substituted “purposes of this Section, ‘splitting of profits, fees for commissions”’ for “purposes of this section, splitting of profits, fees or commissions” and added “political”; and rewrote (B) and (C).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — There are no specific criminal provisions relative to violations of Louisiana Procurement Code and R.S. 48:204-208., OPINION NUMBER 82-768, La. Atty. Gen. Op. No. 1982-768; 1982 La. AG LEXIS 301.

Public officers or employees of the State of Louisiana, including officers of a political subdivision, cannot use their power, nor State funds, to contract for personal gain., Opinion Number 03-0358, 2003 La. AG LEXIS 448.

PART 8. CONCLUDING PROVISIONS.

§ 142. Offenses committed prior to effective date of Code.

This Code shall not apply to any crimes committed before July 29, 1942. Crimes committed before that time shall be governed by the law existing at the time the crime was committed.

§ 143. Preemption of state law; exceptions.

A. Except as otherwise specifically provided in this Section, no governing authority of a political subdivision shall enact an ordinance defining as an offense conduct that is defined and punishable as a felony under state law.

B. A governing authority of a parish or municipality may enact an ordinance defining as an offense conduct that is defined and punishable as a felony under state law if the ordinance is comparable to one of the crimes defined by state law and listed in Subsection C of this Section. No ordinance shall define as an offense conduct that is defined and punishable as a felony under any other state law. The ordinance shall comply with the provisions of Subsection D of this Section. A conviction under an ordinance which complies with the provisions of this Section may be used as a predicate conviction in prosecutions under state law.

C. The offense defined in the ordinance shall be comparable to one of the following state laws:

(1) R.S. 14:63 (criminal trespass).

(2) R.S. 14:67(B)(3) (theft when the misappropriation or taking amounts to less than a value of three hundred dollars).

(3) R.S. 14:67.2(B)(3) (theft of animals when the misappropriation or taking amounts to less than a value of three hundred dollars).

(4) R.S. 14:67.3 (unauthorized use of “access card” as theft).

(5) R.S. 14:67.4 (theft of domesticated fish from fish farm).

(6) R.S. 14:67.5 (theft of crawfish).

(7) R.S. 14:67.6(C)(1) (first offense of theft of utility service).

(8) R.S. 14:67.10(B)(3) (theft of goods when the misappropriation or taking amounts to less than a value of three hundred dollars).

(9) R.S. 14:67.12 (theft of timber).

(10) R.S. 14:67.13(B)(3) (theft of an alligator when the misappropriation or taking amounts to less than a value of three hundred dollars).

(11) R.S. 14:69(B)(3) (illegal possession of stolen things when the value of the stolen things is less than three hundred dollars).

(12) R.S. 14:82(B)(1) (prostitution).

(13) R.S. 14:93.2.1 (child desertion).

(14) R.S. 14:222.1 (unauthorized interception of cable television services).

(15) R.S. 14:285(C) (improper telephone communications).

(16) R.S. 40:966(E)(1) (possession of marijuana).

(17) R.S. 40:1021, 1022, 1023, 1023.1, 1024, 1025(A), and 1026 (possession of drug paraphernalia).

(18) R.S. 14:35.3 (domestic abuse battery).

D. An ordinance adopted under the provisions of this Section shall incorporate the standards and elements of the comparable crime under state law and the penalty provided in the ordinance shall not exceed the penalty provided in the comparable crime under state law.

E. The provisions of this Section shall not repeal, supersede, or limit the provisions of R.S. 13:1894.1 or R.S. 40:966(D)(4). (Added by Acts 1983, No. 531, § 1; Amended by Acts 2001, No. 944, § 2, eff. Aug. 15, 2001; Acts 2003, No. 1038, § 2, eff. Aug. 15, 2003; Acts 2006, No. 143, § 1, eff. Aug. 15, 2006.)

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “R.S. 40:966(E)(1)” for “R.S. 40:966(D)(1)” in (C)(16). In addition, the LSLI substituted “R.S. 40:1021, 1022, 1023, 1023.1, 1024, 1025(A), and 1026 (possession of drug paraphernalia)” for “R.S. 40:1031, 1032, 1033, 1033.1, 1034, 1035(A), and 1036 (possession of drug paraphernalia)” in (C)(17).

2006 Amendments. — Acts 2006, No. 143, § 1, effective August 15, 2006, substituted “three hundred dollars” for “one hundred dollars” in (C)(3) and (C)(10).

2003 Amendments. — Acts 2003, No. 1038, § 2, effective August 15, 2003, inserted (C)(18).

2001 Amendments. — Acts 2001, No. 944, § 2, effective August 15, 2001, rewrote this Section.

CROSS REFERENCES

Louisiana Law. — Criminal jurisdiction, see La. R.S. 13:1894.

Jurisdiction, see La. R.S. 13:2493.

Recording of proceedings, see La. C.Cr.P. Art. 843.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Drug Paraphernalia

•••• General Overview. — City ordinance that made distribution of drug paraphernalia a misdemeanor was preempted by a state statute that prohibited the same conduct, even though only the third offense under the statute was a felony and the ordinance only applied to the first two offenses. City of Baton Rouge v. Knox, 697 So. 2d 262, 1997 La. LEXIS 1721 (July 1, 1997).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — (1) Police chief may not void a traffic citation once issued; (2) Police chief may determine court of jurisdiction when municipal ordinance is violated; (3) Police department may privately contract to provide security within municipality when salaries & expenses are reimbursed. District court is bound to disburse fines collected for violation of a municipal ordinance as provided in R.S. 15:571.11. (Fines collected from violation of R.S. 14:98 in the municipality shall be distributed to that municipality. Fines for non-D.W.I. offenses are paid to the parish criminal court fund.), OPINION No. 84-125, La. Atty. Gen. Op. No. 1984-125; 1984 La. AG LEXIS 431.

A mayor’s court does have jurisdiction over first offenses of possession of marijuana when a city has adopted an ordinance prohibiting such conduct., OPINION No. 84-932, La. Atty. Gen. Op. No. 1984-932; 1985 La. AG LEXIS 753.

The “officer in charge” of the arresting agency has an affirmative duty to notify the district attorney of all persons booked for violation of state criminal statutes. Intentionally failing to perform that duty, or intentionally permitting subordinates to refuse that duty, may constitute malfeasance in office, punishable under La.R.S. 14:134., Opinion No. 97-33, La. Atty. Gen. Op. No. 1997-33; 1997 La. AG LEXIS 82.

Subject to limitation by constitutional and statutory provisions, Lawrason Act municipalities, such as Ville Platte, have the authority to adopt ordinances that prohibit loitering by minors, and punish the parents of such minors for violations of the ordinances., Opinion No. 98-39, La. Atty. Gen. Op. No. 1998-39; 1998 La. AG LEXIS 107.

The City of New Iberia is prohibited by La. R.S. 14:160(E) from passing an ordinance on the criminal offense of obscenity which exceeds the scope of the behavior listed in La. R.S. 14:106., Opinion No. 98-442, La. Atty. Gen. Op. No. 1998-442; 1999 La. AG LEXIS 98.

Mayor’s courts are courts, which have jurisdiction to conduct trials, determine guilt, and impose sentences including fines and imprisonment for breach of municipal ordinances. Mayor’s courts may impose penalties for breach of municipal ordinances where the fine does not exceed $500.00, or by imprisonment by not more than sixty days, or both., OPINION 00-197, La. Atty. Gen. Op. No. 2000-197; 2000 La. AG LEXIS 211.

Opinion No. 84-932 is still applicable with a few exceptions. First, a mayor shall not require court costs to exceed thirty dollars. Second, Louisiana R.S. 33:401 has been repealed by the legislature and the authority for a municipality to enact ordinances dealing with possession of marijuana is now derived from Louisiana R.S. 33:362., Opinion No. 01-0247, La. Atty. Gen. Op. No. 2001-0247; 2001 La. AG LEXIS 327.

Discusses the territorial jurisdiction of the City Court of Monroe an recalls portions of Atty.Gen.Op.Nos. 01-248 and 01-471 which were inconsistent conclusions., OPINION NUMBER 02-0093, La. Atty. Gen. Op. No. 2002-0093; 2002 La. AG LEXIS 220.

Recalls a portion of prior opinion, number 01-248, and restate opinion on the issue of who votes on the office of city court when only a portion of a ward is annexed into the city., OPINION NUMBER 01-248(A), La. Atty. Gen. Op. No. 2001-248; 2002 La. AG LEXIS 222.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Department: Recent Developments. 43 La Bar Jnl. 187 (August, 1995).

CHAPTER 2. MISCELLANEOUS CRIMES AND OFFENSES.

PART 1. OFFENSES AGAINST PROPERTY.

Section

201. Collateral securities, unauthorized use or withdrawal prohibited; penalty; proof of intent; of personal advantage.

202. Contractors; misapplication of payments prohibited; penalty.

202.1. Home improvement fraud; penalties.

203. Electrical appliances, sale without original factory serial number prohibited; penalty.

204. Fire-raising on lands of another by criminal negligence; penalty.

204.1. Fire-raising in a correctional facility; penalty.

205. Fire-raising on lands of another with malice; penalty.

206. Fire prevention interference; penalty.

207. Motor vehicles, alteration or removal of identifying numbers prohibited; sale, etc., of motor vehicle with altered identifying numbers prohibited; penalty; application of Section.

208. Operas, performance or representation without consent of owner prohibited; penalty.

209. Seals, breaking prohibited; penalty.

210. Taxicabs, tampering with meter forbidden; penalty.

211. Sale of forest products; failure to remit payment to owner; penalty.

212. Forest products, false statement prohibited; penalty.

213. False packing of cotton bales and other agricultural products; penalty.

214. Fishing or hunting contest fraud.

215, 216. [Repealed.]

217. Purchase or sale of seafoods prohibited under certain conditions; penalties.

218. Seafood sales and purchases; commercial license required of seller; penalties.

219. Removal of building or structure from immovable property subject to a conventional mortgage or vendor’s privilege.

220. Rented or leased motor vehicles; obtaining by false representation, etc.; failure to return; defenses; penalties.

220.1. Leased movables; obtaining by false representation; failure to return or surrender; penalties; restitution.

221. Avoiding payment for telecommunications services, cable television services, or multipoint distribution system service.

222. Possession, manufacture, sale or transfer of devices for avoidance of payment for telecommunications services or related offenses; seizure of devices.

222.1. Unauthorized interception, interference with, or retransmission of services offered over a cable television system.

222.2. Cellular telephone counterfeiting.

223. Sound reproductions without consent prohibited.

223.1. Terms defined.

223.2. Exceptions.

223.3. Penalties.

223.4. Civil remedies preserved.

223.5. Recording of performances without consent prohibited.

223.6. Rental or sale of improperly labeled articles prohibited.

223.7. Counterfeiting or possessing counterfeit labels prohibited.

223.8. Possessing of tools and equipment used for manufacturing unauthorized sound recordings prohibited.

223.9. Unlawful operation of a recording device.

224. Transportation of water from St. Tammany Parish prohibited; penalties.

225. Institutional vandalism.

226. Protection of owners of crayfish farms; penalties.

227. Identification number, personal property, alteration or removal prohibited.

228. Interference with animal research facilities or animal management facilities.

228.1. Unauthorized release of certain animals, birds, or aquatic species.

229. Illegal use of counterfeit trademark; penalties.

230. Money laundering; transactions involving proceeds of criminal activity.

231. Air bag fraud prohibited.

PART 2. OFFENSES AFFECTING PUBLIC MORALS.

281. Disorderly place, maintaining of prohibited; penalty.

282. Operation of places of prostitution prohibited; penalty.

283. Video voyeurism; penalties.

283.1. Voyeurism: penalties.

284. Peeping Tom; penalty.

285. Telephone communications; improper language; harassment; penalty.

286. Sale of minor children; penalties.

PART 3. OFFENSES AFFECTING THE PUBLIC GENERALLY.

311. Discharging fire-works or explosives within one thousand feet of hospital prohibited; penalty.

312. Jumping from state bridge for publicity prohibited; penalty.

313. Masks or hoods, wearing in public places prohibited; penalty; exceptions; permit to conduct Mardi Gras festivities, how obtained; wearing of hoods, masks, or disguises or giving of candy or other gifts by sex offenders.

313.1. Distributing candy or gifts on Halloween and other public holidays by “sex offenders” prohibited; penalty.

314. Mississippi River, making unauthorized cut-offs prohibited; penalty.

315. Mississippi River, stopping outlets or bayous prohibited; reopening; penalty.

316. [Repealed.]

317. [Repealed.]

318. Sale of fireworks containing white or yellow phosphorus prohibited; penalty.

319. Sale of toy pistols prohibited; penalty; exceptions.

320. Telegrams, divulging or obtaining knowledge of contents prohibited; penalty.

321. Unauthorized signals to persons in charge of locomotives, etc., prohibited; penalty.

322. Wire-tapping prohibited; penalty.

322.1, 322.2. [Repealed.]

323. Tracking devices prohibited; penalty.

324. Abandoning or discarding ice boxes or other air tight containers; penalty.

325. Annual registration of conductors of public opinion polls; penalty for failure.

326. Processions, marches, parades, or demonstrations; permits; liability; bond; exemptions; penalty.

327. Obstructing a fireman.

328. Obstruction or interference with members of staff, faculty, or students of educational institutions; trespass, damage to property; felony; penalties.

329. Interfering with a law enforcement investigation.

329.1. Riot.

329.2. Inciting to riot.

329.3. Command to disperse; who may give; failure to comply.

329.4. Wrongful use of public property; permits for use of public property.

329.5. Prohibition of interference with educational process; certain activities excepted.

329.6. Proclamation of state of emergency; conditions therefor; effect thereof.

329.7. Punishment.

329.8. Applicability of other acts.

330. Motion picture ratings; definitions; prohibition on advertising coming attraction with more restrictive rating.

331. Prohibition of debt adjusting when conducted for profit.

332. Interference with medical treatment.

333. Misrepresentation of age to obtain alcoholic beverages or gain entry to licensed premises prohibited; penalties.

334. Ignition interlock device offenses.

335. Checks; requiring certain information to be recorded on; prohibited; penalties.

PART 4. OFFENSES AFFECTING ORGANIZED GOVERNMENT.

351. Bail, sale, etc. of real estate securing, prohibited; penalty.

352. [Repealed.]

353. Documents simulating official court papers for collection purposes, sale or purchase prohibited; use prohibited; penalty.

354. Fiduciaries, failure to file accounts in court; penalty.

355. Property exempt from execution; penalty for deprivation of rights.

356. Sheriffs, etc., solicitation of legal business prohibited; penalty.

356.1. Unlawful referrals by wrecker drivers and others; penalty.

356.2. Unlawful appearance bond procurement.

356.3. Unlawful referrals by ambulance drivers and others; penalty.

357. Candies, selling without payment of license tax; penalty.

358. Subversive activities and communist control law; legislative finding of fact and declaration of necessity.

359. Definitions.

360. Due process determination of facts.

361. Venue.

362. Registration of organizations.

363. Registration of individuals.

364. Registration statements to be public records.

365. Election ballots.

366. Public office and public support, disqualification.

367. Labeling of propaganda.

368. Acts prohibited.

369. Penalties.

370. Additional penalties.

371. Screening of prospective public officials and employees.

372. Candidates for public office; filing of nonsubversive affidavits.

373. Citation of subversive activities and communist control law.

374. Failure to report bail bonds.

375. Illegal consideration for criminal bail bonds.

376. [Repealed.]

377 to 380. [Repealed.]

381 to 384. [Blank.]

385. Organizations engaged in social, educational or political activities; Communist affiliations prohibited.

386. Affidavits.

387. Failure to file affidavit; penalty.

388. False statements in affidavit as perjury.

389 [Blank.]

390. Declaration of public policy.

390.1. Definition of communist propaganda.

390.2. Acts prohibited.

390.3. Legitimate procurement of contraband.

390.4. Venue.

390.5. Warehousing and storage.

390.6. Destruction of contraband.

390.7. Penalties.

390.8. Short title.

PART 5. OFFENSES AFFECTING LAW ENFORCEMENT.

401. Demonstrations in or near building housing a court or occupied as residence by judge, juror, witness or court officer.

402. Contraband defined; certain activities regarding contraband in penal institutions prohibited; penalty; disposition of seized contraband.

402.1. Taking of contraband to state-owned hospitals unlawful; penalty.

403. Abuse of children; reports; waiver of privilege.

403.1. Substance abuse in schools; definitions; confidential reports; immunity; penalty.

403.2. Abuse and neglect of adults.

403.3. Reports of missing children; procedures; false reports or communications; penalties.

403.4. Burn injuries and wounds; reports; registry; immunity; penalties.

403.5. Gunshot wounds; mandatory reporting.

403.6. Reporting of neglect or abuse of animals.

403.7. Failure to report a missing child.

403.8. Failure to report the death of a child.

404. Self-mutilation by a prisoner.

405. Unlawful establishment of accounts on Internet-based social networking websites by inmates.

PART 6. OFFENSES AGAINST THE PERSON.

501. Killing or injuring a person while hunting; penalty for failure to render aid.

PART 7. LOANSHARKING.

511. Loansharking; penalty.

512. Aggravated loansharking; penalty.

513. Possession of loanshark records; penalty.

PART 1. OFFENSES AGAINST PROPERTY.

§ 201. Collateral securities, unauthorized use or withdrawal prohibited; penalty; proof of intent; of personal advantage.

No customer, nor any officer, member, or employee of any person who is a customer of any bank or banking institution, savings bank, or trust company organized under the laws of this state, of the United States, or of any foreign country, or of a private banker or of a person, or association that loans money on collateral security, doing business in this state, who is allowed to withdraw any collateral pledged by him, either personally or in his representative capacity, on a trust receipt or other form of receipt, shall:

(1) Use, sell, repledge, or otherwise dispose of the collateral so withdrawn, for any other purpose other than that of paying the indebtedness for the security of which the collateral was pledged; or,

(2) Fail or refuse to return the collateral on demand; or,

(3) Fail or refuse in lieu of the return of the collateral to make the pledgee a cash payment equivalent to the full value of the collateral so withdrawn; or,

(4) If the collateral exceeds in value the indebtedness it secures, fail or refuse to make a cash payment to the pledgee equal to the full amount of the indebtedness; or,

(5) If the delivery of the collateral was to be made in the future and the customer has taken possession or control of the collateral, fails or refuses to deliver the collateral on demand.

Whoever violates this Section shall be imprisoned with or without hard labor, for not more than ten years.

Proof of any of the acts set forth in this Section shall be considered prima facie evidence of criminal intent. The state may proceed further and prove criminal intent by any competent evidence in its possession.

Where the person doing the acts denounced by this Section was an officer, agent, or employee of any person, who was a customer of any lender (as mentioned in the first paragraph of this Section) loaning money on collateral security, it shall not be necessary, to complete the proof of the crime charged, for the state to prove that the person derived any personal benefit, advantage, or profit from the transaction. The state may always prove the crime charged by any competent evidence it may have in its possession. (Amended by Acts 1952, No. 82, § 1; Acts 1980, No. 439, § 1.)

§ 202. Contractors; misapplication of payments prohibited; penalty.

A. No person, contractor, subcontractor, or agent of a contractor or subcontractor, who has received money on account of a contract for the construction, erection, or repair of a building, structure, or other improvement, including contracts and mortgages for interim financing, shall knowingly fail to apply the money received as necessary to settle claims for material and labor due for the construction or under the contract.

B. When the amount misapplied is one thousand dollars or less, whoever violates the provisions of this Section shall be fined not less than one hundred dollars nor more than five hundred dollars, or imprisoned for not less than ninety days nor more than six months, or both.

C. When the amount misapplied is greater than one thousand dollars, whoever violates this Section shall be fined not less than one hundred dollars nor more than five hundred dollars, or imprisoned with or without hard labor for not less than ninety days nor more than six months, or both, for each one thousand dollars in misapplied funds, provided that the aggregate imprisonment shall not exceed five years.

D. Any person, contractor, subcontractor, or agent of a contractor or subcontractor who knowingly fails to apply construction contract payments as required in Subsection A shall pay to the court, and the court shall transfer to the person whose construction contract payments were misapplied, an amount equal to the sum of the payments not properly applied and any additional legal costs resulting from the misapplication of construction fund payments, including a fee charged by the clerk of court for handling such payments. (Amended by Acts 1960, No. 554, § 1; Acts 1984, No. 372, § 1; Acts 1986, No. 1040, § 1; Acts 1986, No. 625, § 1; Acts 1990, No. 690, § 1.)

CROSS REFERENCES

Louisiana Law. — Exclusion of certain contractors from bidding, see La. R.S. 38:2227.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• General Overview. — Pursuant to La. Rev. Stat. Ann. § 14:202, defendant knowingly failed to apply the money received under two contract as necessary to settle claims for material and labor due under each contract; as the secretary/treasurer of the corporation who dealt directly with suppliers and as the wayward supervisor of both sites, defendant bore chief responsibility for the failure of the corporation to pay its bills as they became due. State v. Cohn, 783 So. 2d 1269, 2001 La. LEXIS 1024 (Apr. 3, 2001).

• Accusatory Instruments

•• Indictments

••• General Overview. — Where defendant was convicted of misapplication of payments by a contractor in the amount of $59,000 but the indictment had not specified the amount of funds misapplied, the conviction was reversed on appeal because the indictment was invalid. State v. Olivier, 879 So. 2d 286, 2004 La. App. LEXIS 1492 (June 16, 2004).

GOVERNMENTS

• Legislation

•• Interpretation. — By application of the rules of lenity and statutory construction applicable to conflicting legislative acts, a conflict in the penalty provisions of two acts, 1986 La. Acts 625 and 1986 La. Acts 1040, passed during the same legislative session to amend La. Rev. Stat. Ann. § 14:202, were reconciled, and the constitutionality challenge to the penal statute on the ground of ambiguity was denied by the state high court. State v. Piazza, 596 So. 2d 817, 1992 La. LEXIS 915 (Mar. 2, 1992), amended by 1992 La. LEXIS 1636 (La. Apr. 30, 1992).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Laborers’ and Materialmen’s Privileges Under Louisiana Building Law. 44 Tul. L. Rev. 326 (February, 1970).

Casenote: Stogner v. Stogner: Judicial Discretion Means Mandatory Consideration in Child Support Stipulations. 46 Loy. L. Rev. 483 (Summer, 2000).

§ 202.1. Home improvement fraud; penalties.

A. Home improvement fraud is committed when a person who has contracted to perform any home improvement, or who has subcontracted for the performance of any home improvement, hereinafter referred to as “contractor”, knowingly engages in any of the following actions:

(1) The failure to perform any work during a forty-five-day period of time or longer after receiving payment.

(2) The use by a contractor, or by an agent or employee of a contractor, of any deception, false pretense, or false promise to cause any person to enter into a contract for home improvements.

(3) The damaging of any property of any person, by a contractor, or by an agent or employee of a contractor, with the intent to induce that person to enter into a contract for home improvements.

B. For purposes of this Section, “home improvement” means any alteration, repair, modification, or other improvement to any immovable or movable property primarily designed or used as a residence or to any structure within the residence or upon the land adjacent thereto.

C. The following shall constitute affirmative defenses to a violation of Paragraph (A)(1) of this Section:

(1) The work could not be performed due to excessive inclement weather conditions, and the work to be performed is outdoors.

(2) The work could not be performed due to the failure to receive necessary materials.

(3) The work could not be performed for justifiable medical reasons which can be verified.

(4) The work could not be performed due to the inability to access the job site.

(5) The parties have contracted to provisions which are different than those provided by this statute, and those provisions are clear and unambiguous.

(6) The contractor has written verification of job completion.

(7) The work could not be performed due to the inability to obtain proper work permits.

D. Whoever commits the crime of home improvement fraud shall be fined not more than one thousand dollars and shall be imprisoned for not more than six months, when any of the following occur:

(1) The home improvement fraud is an act specified in Paragraph (A)(1) of this Section, and the person with whom the contract for the home improvement has been entered into has been paid an amount of less than five hundred dollars.

(2) The home improvement fraud is a first offense commission of an act specified in Paragraph (A)(2) of this Section.

(3) The home improvement fraud is an act specified in Paragraph (A)(3) of this Section, and the cost to repair the damaged property is in an amount which is less than five hundred dollars.

E. Whoever commits the crime of home improvement fraud shall be imprisoned, with or without hard labor, for not more than two years, and shall be fined not more than five thousand dollars, when any of the following occur:

(1) The home improvement fraud is an act specified in Paragraph (A)(1) of this Section, and the person with whom the contract for the home improvement has been entered into has been paid an amount of five hundred dollars or more, but less than one thousand five hundred dollars.

(2) The home improvement fraud is a second offense commission of an act specified in Paragraph (A)(2) of this Section.

(3) The home improvement fraud is an act specified in Paragraph (A)(3) of this Section, and the cost to repair the damaged property is in an amount which is valued at five hundred dollars or more, but less than one thousand five hundred dollars.

F. Whoever commits the crime of home improvement fraud shall be fined not more than twenty thousand dollars and shall be imprisoned, with or without hard labor, for not more than ten years, if the home improvement fraud is committed under any of the following circumstances:

(1) The home improvement fraud is an act specified in Paragraph (A)(1) of this Section, and the person with whom the contract for the home improvement has been entered into has been paid an amount of one thousand five hundred dollars or more.

(2) The home improvement fraud is a third or subsequent offense commission of an act specified in Paragraph (A)(2) of this Section.

(3) The home improvement fraud is an act specified in Paragraph (A)(3) of this Section, and the cost to repair the damaged property is in an amount which is valued at one thousand five hundred dollars or more.

(4) The person with whom the contract for home improvement is entered into is a disabled person.

(5) The person with whom the contract for home improvement is entered into is sixty years of age or older.

G. For the purposes of this Section, the following shall apply:

(1) Lack of knowledge of the person’s age or disability shall not be a defense.

(2) Restitution shall be ordered by the court. (Acts 2008, No. 292, § 1, eff. Aug. 15, 2008; Acts 2009, No. 268, § 1, eff. Aug. 15, 2009; Acts 2012, No. 120, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 120 substituted “five hundred dollars” for “three hundred dollars” in (D)(1), (D)(3), (E)(1), and (E)(3); and substituted “one thousand five hundred dollars” for “five hundred dollars” in (E)(1), (E)(3), (F)(1), and (F)(3).

2009 Amendments. — The 2009 amendment by No. 268 rewrote (D) and (E); and added (F) and (G).

§ 203. Electrical appliances, sale without original factory serial number prohibited; penalty.

No person shall offer to sell or cause to be sold or distributed either retail or wholesale, new household appliances, such as radios, television sets, refrigerators, washing machines, ironers, dryers, gas or electric ranges, air conditioners, without the appliance having the original factory serial number indicated thereon provided it is the custom of the manufacturer to place serial numbers on the appliances.

Whoever violates this Section shall be fined not more than one hundred dollars or imprisoned for not more than ninety days, or both.

§ 204. Fire-raising on lands of another by criminal negligence; penalty.

Fire-raising on lands of another by criminal negligence is the performance of any of the following acts:

(1) The setting fire to any grass, leaves, brush or debris on lands by the owner, or by the owner’s agent or lessee, and allowing the fire to spread or pass to lands of another.

(2) The starting of fire with wood or other fuel on lands of another, without malice, for camping or other purposes, with failure to exercise sufficient precautions so as to prevent the fire from spreading to grass, leaves, brush or other debris on the lands.

(3) The setting fire to grass, leaves, brush or other debris on lands of another by means of casting aside a lighted match or lighted cigar or cigarette stub.

(4) The burning over or causing burning over to be done on any land which adjoins woodlands of another within the boundaries of any parish of this state wherein an organized fire protection unit is maintained by the state or federal government, or both, without first giving the protecting agency written notice of intention to burn over the lands, giving a description of the property which will reasonably describe the location where the burning shall begin, and the date on which the lands are to be burned over. For the purpose of this Section, an “organized fire protection unit” is defined to be any area in which an organized system of fire prevention and control is in effect.

Whoever commits the crime of fire-raising on lands of another by criminal negligence shall be fined not more than three hundred dollars or imprisoned for not more than thirty days, or both.

§ 204.1. Fire-raising in a correctional facility; penalty.

A. Fire-raising in a correctional facility is any of the following:

(1) The starting, causing, or assisting in the creation of any fire, heat, or spark of any nature in a correctional facility by any means or method and without authorization of the warden or his designee.

(2) The failure to report to a correctional facility employee, or concealing from a correctional facility employee, the unauthorized starting, causing, or assisting in the creation of any fire, heat, or spark of any nature by another in a correctional facility.

B. For purposes of this Section, the following definitions shall apply:

(1) “Correctional facility” means any jail, prison, penitentiary, juvenile institution, temporary holding center, or detention facility.

(2) “Correctional facility employee” means any employee of any jail, prison, penitentiary, juvenile institution, temporary holding center, or detention facility.

C. (1) Whoever commits the crime of fire-raising in a correctional facility by violating the provisions of Paragraph (A)(1) of this Section shall be imprisoned with or without hard labor for not more than three years.

(2) Whoever commits the crime of fire-raising in a correctional facility by violating the provisions of Paragraph (A)(2) of this Section shall be imprisoned with or without hard labor for not more than one year.

(3) If at the time of the commission of the offense, the offender is under the jurisdiction and legal custody of the Department of Public Safety and Corrections, or is being detained in any correctional facility, the sentence imposed under this Section shall run consecutively to any other sentence being served by the offender at the time of the offense. (Acts 2010, No. 379, § 1, eff. Aug. 15, 2010.)

§ 205. Fire-raising on lands of another with malice; penalty.

Fire-raising on lands of another with malice is the malicious setting fire to any grass, leaves, brush or debris on lands of another, or the procuring same to be done.

Whoever commits the crime of fire-raising on lands of another with malice shall be fined not more than five hundred dollars, or imprisoned for not more than six months, or both.

§ 206. Fire prevention interference; penalty.

Fire prevention interference is the intentional performance of any of the following acts:

(1) Defacing or destroying fire warning notices or posters.

(2) Injuring, destroying, removing or in any manner interfering with the use of any tools, equipment, towers, buildings or telephone lines used in the detection, reporting or suppression of fire.

Whoever commits the crime of fire prevention interference shall be fined not more than five hundred dollars or imprisoned for a period of not more than six months, or both.

CROSS REFERENCES

Louisiana Law. — Fire ground authority, see La. R.S. 33:1971.

§ 207. Motor vehicles, alteration or removal of identifying numbers prohibited; sale, etc., of motor vehicle with altered identifying numbers prohibited; penalty; application of Section.

A. No person shall cover, remove, deface, alter, or destroy the manufacturer’s number or any other distinguishing number or identification mark on any motor vehicle, motor vehicle part, semi-trailer, or trailer as defined by R.S. 32:1 for the purpose of concealing or misrepresenting its identity; nor shall any person buy, sell, receive, dispose of, conceal, or knowingly have in his possession any motor vehicle, motor vehicle part, semi-trailer, or trailer as defined by R.S. 32:1 from or on which the manufacturer’s number or any other distinguishing number or identification mark has been covered, removed, defaced, altered, or destroyed for the purpose of concealing or misrepresenting its identity.

B. (1) Whoever violates this Section shall be fined not more than two thousand dollars, or imprisoned with or without hard labor for not more than twenty-four months, or both, and, in default of fine, imprisoned with or without hard labor for not more than twelve months additional.

(2) On conviction of a second offense, the offender shall be fined not more than four thousand dollars, or imprisoned with or without hard labor for not more than forty-eight months, or both.

(3) On conviction of a third or subsequent offense, the offender shall be fined five thousand dollars and imprisoned with or without hard labor for not less than thirty-six months nor more than sixty months.

C. This Section shall apply to all vehicles propelled otherwise than by muscular power, except motor vehicles running upon rails or tracks. (Acts 1989, No. 537, § 1; Acts 2008, No. 148, § 1, eff. Aug. 15, 2008; Acts 2010, No. 389, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 389 added “semi-trailer, or trailer as defined by R.S. 32:1” twice in (A); and made a related change.

2008 Amendments. — Acts 2008, No. 148, § 1, effective August 15, 2008, added (B)(2) and (3).
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Property Crimes

••• Receiving Stolen Property

•••• General Overview. — The crane was properly seized from the corporation under La. Rev. Stat. Ann. § 14:207, where the manufacturer’s serial number had been removed from both its primary and secondary locations. Custom Tanks & Welding v. Department of Pub. Safety, 677 So. 2d 643, 1996 La. App. LEXIS 1336 (June 26, 1996).

• Appeals

•• Standards of Review

••• Substantial Evidence

•••• General Overview. — There was sufficient evidence to convict defendant of possession of a vehicle from which the vehicle identification number had been removed where a car with an altered vehicle identification number was discovered at an auto parts store, a number had been moved from another car at the shop to the car, and defendant told police he was the only one to do work on the cars at the shop. State v. Slaughter, 451 So. 2d 59, 1984 La. App. LEXIS 8768 (May 10, 1984).

§ 208. Operas, performance or representation without consent of owner prohibited; penalty.

No person or company shall take part in or cause to be publicly performed or represented for profit any unpublished or undedicated dramatic or musical composition known as an opera without the consent of its owner or proprietor, or knowing an opera is unpublished or undedicated, shall permit, aid, or take part in a public performance or representation without the consent of the owner or proprietor.

Whoever violates this Section shall, for every performance, be fined not less than one hundred dollars nor more than five hundred dollars or imprisoned for not less than thirty days.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: The Author’s Moral Right: Can Louisiana Adopt the Doctrine? 51 Tul. L. Rev. 309 (February, 1977).

§ 209. Seals, breaking prohibited; penalty.

No person shall, without legal authority, break any seal placed, in accordance with law, on the effects or any place or thing containing the effects or property of any deceased person.

Whoever violates this Section shall be fined not more than one thousand dollars and imprisoned with or without hard labor for not more than two years.

§ 210. Taxicabs, tampering with meter forbidden; penalty.

No person shall, without the written consent of the owner, tamper with or alter in any manner or form the fare-registering device of any taxicab or automobile for hire.

Whoever violates this Section shall be fined not less than fifty dollars nor more than two hundred dollars, or imprisoned for not less than six months nor more than one year, or both.

§ 211. Sale of forest products; failure to remit payment to owner; penalty.

A. (1) Any person who acquires, with the consent of an owner, any forest product from that owner and who receives payment for the forest product shall, within thirty days of such receipt, make payment in full to the owner.

(2) If the owner has not received payment within the required thirty days, the owner shall notify the offender of his demand for payment at the offender’s last known address by certified mail or by personal delivery of the written notice to the offender. The offender’s failure to make payment in full within ten days after the mailing or personal delivery shall be presumptive evidence of the offender’s intent to violate this Section.

B. A written agreement signed by the owner providing for a means of payment contrary to this Section shall constitute an affirmative defense.

C. As used in this Section:

(1) “Forest product” means any tree, shrub, plant, or related vegetation, or any part thereof.

(2) “Owner” means any person, partnership, corporation, unincorporated association, or other legal entity having any interest in any forest product, any land upon which a forest product is growing, or any land from which a forest product has been removed.

D. Whoever violates this Section when the value of the forest product is five hundred dollars or less shall be fined not more than one thousand dollars, or imprisoned for not more than one year, or both. When the value of the forest product is more than five hundred dollars, the violator shall be fined not more than five thousand dollars, or imprisoned with or without hard labor for not more than ten years, or both.

E. When the offender has violated this Section by a number of distinct acts, the aggregate of the amount of the forest products involved shall determine the grade of the offense. (Acts 1997, No. 978, § 1.)

§ 212. Forest products, false statement prohibited; penalty.

A. No person, in the course of a sale, attempted sale, delivery, removal, or other completed or attempted transaction involving forest products, shall willfully or knowingly make a false statement or cause a false statement to be made with regard to ownership or ownership interest of the forest products, with regard to ownership or ownership interest or tract name of the land where the forest products were harvested, or with regard to location of the land and property description of the land where the forest products were harvested.

B. Whoever violates this Section shall be fined not more than one thousand dollars or imprisoned for not more than one year, or both. (Acts 1997, No. 108, § 1; Acts 2003, No. 107, § 1.)

2003 Amendments. — Acts 2003, No. 107, § 1, effective August 15, 2003, in (A), inserted “removal,” substituted “ownership or ownership interest of the forest products” for “ownership of the forest products,” substituted “ownership or ownership interest or tract name of the land” for “ownership of the land,” and inserted “and property description of the land.”

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — The Willfulness Requirement: A Chameleon in the Legal Arena. 60 La. L. Rev. 563 (Winter, 2000).

§ 213. False packing of cotton bales and other agricultural products; penalty.

The false packing of cotton bales or other agricultural products is the packing of a bale or bales of cotton or other agricultural products in such manner as is calculated to deceive persons with regard to quantity, weight or quality of the product therein contained, whether said false packing of cotton bales or other agricultural products be accomplished by the wetting of the product packed, or by concealing in the interior of the packed product another substance, or by plating the product by concealing in the interior thereof material inferior in grade or quality to that on the exterior thereof, or by any other means.

Whoever commits the crime of false packing of cotton bales or other agricultural products shall be punished, for the first offense, by a fine of five hundred dollars, or imprisoned for not less than sixty days nor more than six months, or both. For any offense beyond the first, the offender shall be punished by a fine of one thousand dollars, or imprisoned for not less than sixty days nor more than six months, or both. (Added by Acts 1954, No. 21, § 1.)

§ 214. Fishing or hunting contest fraud.

A. The crime of fishing or hunting contest fraud is the act of any person, who, with the intent to defraud, knowingly makes a false representation in an effort to win any prize awarded in any fishing or hunting contest.

B. When the most valuable prize offered in the contest amounts to a value of less than one hundred dollars, the offender shall be fined not more than five hundred dollars, imprisoned for not more than six months, or both.

C. When the most valuable prize offered in the contest amounts to a value of one hundred dollars or more, the offender shall be fined not more than three thousand dollars, imprisoned, with or without hard labor, for not more than one year, or both. (Acts 1985, No. 856, § 1.)

§ 215. [Repealed.]

Repealed by Acts 1962, No. 310, § 3.

§ 216. [Repealed.]

Repealed by Acts 1962, No. 310, § 3.

§ 217. Purchase or sale of seafoods prohibited under certain conditions; penalties.

A. It shall be unlawful for any person:

(1) Who is engaged commercially in catching or taking fish, shrimp, oysters, or other seafood in a joint adventure or other undertaking whereby he receives a percentage of the proceeds of the sale of the catch, or a share of the catch itself, to sell or offer for sale any of such products, obtained in the joint adventure, except as provided for and in accordance with the terms and conditions of such joint adventure, without the express or implied consent of his co-adventurer or co-adventurers, or

(2) Who is employed on a salary or any other basis in the commercial catching or taking of fish, shrimp, oysters, or other seafood, to sell or offer for sale such products without the express or implied consent of his employer, or

(3) To purchase any fish, shrimp, oysters, or other seafood, knowing it is offered for sale in violation of Paragraph (1) or (2) of this Subsection.

B. Any person who violates any provision of this Section shall be, for the first offense, fined not less than one hundred dollars nor more than two hundred dollars and, for the second and subsequent offenses, shall be fined not less than five hundred dollars nor more than two thousand dollars, or be sentenced to serve not less than five days nor more than six months in the parish jail, or shall be punished by both such fine and imprisonment. (Acts 1964, No. 82, §§ 1, 2.)

§ 218. Seafood sales and purchases; commercial license required of seller; penalties.

A. It shall be unlawful for any person, firm, or corporation to offer to sell or to sell any shrimp, oyster, fish, or other seafood without having first obtained a valid commercial fishing, retail, or wholesale license as provided in Subpart A of Part VII of Chapter 1 of Title 56 of the Louisiana Revised Statutes of 1950. It shall be unlawful for any person, firm, or corporation, including any restaurant or retail establishment, to purchase any shrimp, oyster, fish, or other seafood from any person who does not possess a valid commercial fishing, retail, or wholesale license lawfully issued in his name or his employer’s name as provided in the above-referenced Subpart A. The commercial fishing license required herein shall be one which authorizes the bearer to sell his catch. Such license or a copy thereof shall be in the possession of the seller and conspicuously displayed at all times when transacting any sale.

B. The provisions of this Section shall be enforceable by all law enforcement agencies throughout the state, in addition to agents of the Department of Wildlife and Fisheries and including but not limited to law enforcement officers of local governmental subdivisions.

C. (1) The following penalties shall be imposed for violation of the provisions of Subsection A of this Section:

(a) For the first offense, the fine shall be not less than five hundred dollars nor more than seven hundred fifty dollars, or imprisonment for not more than one hundred twenty days, or both.

(b) For the second offense, the fine shall be not less than seven hundred fifty dollars nor more than three thousand dollars and imprisonment for not less than ninety days nor more than one hundred eighty days.

(c) For the third offense, the fine shall be not less than one thousand dollars nor more than five thousand dollars and imprisonment for not less than one hundred eighty days nor more than two years.

(2) The above penalties in all cases shall include forfeiture of anything seized in connection with the violation and may include revocation of any applicable fishing, retail, or wholesale license under which the violation occurred for the period for which it is issued. (Acts 1986, No. 660, § 1.)

§ 219. Removal of building or structure from immovable property subject to a conventional mortgage or vendor’s privilege.

Any person who wilfully or knowingly removes from any immovable property subject to a conventional mortgage or vendor’s privilege affecting the immovable property, any building or other structure, or any part of a building or other structure, or any item which was so attached to or connected with any such building or structure as to become subject to a conventional mortgage or vendor’s privilege affecting the immovable property at the time of the execution of the mortgage or act creating the vendor’s privilege, with intent to defraud and without first obtaining the written consent of all holders of conventional mortgages or vendor’s privileges affecting the immovable property shall be guilty of a misdemeanor and, upon conviction, shall be fined not more than two thousand dollars, or imprisoned for not more than one (1) year, or both, at the discretion of the Court. (Added by Acts 1964, No. 496, § 1.)

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — The Willfulness Requirement: A Chameleon in the Legal Arena. 60 La. L. Rev. 563 (Winter, 2000).

§ 220. Rented or leased motor vehicles; obtaining by false representation, etc.; failure to return; defenses; penalties.

A. If any person rents or leases a motor vehicle and obtains or retains possession of the motor vehicle by means of any false or fraudulent representation including but not limited to a false representation as to his name, residence, employment, or operator’s license, or by means of fraudulent concealment, or false pretense or personation, or trick, artifice, or device; or, if the person with fraudulent intent willfully refuses to return the leased vehicle to the lessor after the expiration of the lease term as stated in the lease contract, the person shall be guilty of a felony and upon conviction thereof shall be subject to the penalty provided for in Subsection B of this Section. Except as provided in Subsection D of this Section, the offender’s failure to return or surrender the motor vehicle within seven calendar days after notice to make such return or surrender has been sent by certified mail to the offender’s last known address, or has been delivered by commercial courier as defined in R.S. 13:3204(D), shall be presumptive evidence of his intent to defraud, and the lessor may report to any law enforcement agency that the rented or leased motor vehicle has been stolen.

B. Any person found guilty of violating the provisions of this Section shall be fined not more than five hundred dollars or imprisoned not more than five years with or without hard labor, or both.

C. It shall be a complete defense to any civil action arising out of or involving the arrest or detention of any person renting or leasing a motor vehicle that any representation made by him in obtaining or retaining possession of the vehicle is contrary to the fact.

D. It shall be a complete defense to any civil action arising out of or involving the arrest or detention of any person, upon whom such demand was personally made or personally served, that he failed to return the vehicle to the place specified in the rental agreement within such seventy-two hour period. (Added by Acts 1964, No. 442, §§ 1-4; Amended by Acts 1975, No. 607, § 1; Acts 1984, No. 146, § 1; Acts 1997, No. 790, § 1; Acts 2003, No. 596, § 1, eff. Aug. 15, 2003.)

2003 Amendments. — Acts 2003, No. 596, § 1, effective August 15, 2003, inserted “or has been delivered by commercial courier as defined in R.S. 13:3204(D)” following “offender’s last known address” in (A).

CROSS REFERENCES

Louisiana Law. — Rent with option-to-purchase program, see La. R.S. 32:793.

JUDICIAL DECISIONS

INDEX
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•• General Overview

EVIDENCE

• Inferences & Presumptions

•• General Overview. — La. Rev. Stat. Ann. § 14:220(A) was not unconstitutional because it did not create an impermissible mandatory presumption but rather a permissive presumption or inference that the failure of a defendant to return or surrender a rental car within a certain number of days after notice to return or surrender the vehicle was presumptive evidence of the defendant’s intent to defraud. State v. Caruso, 733 So. 2d 1169, 1999 La. LEXIS 308 (Mar. 2, 1999).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — The Willfulness Requirement: A Chameleon in the Legal Arena. 60 La. L. Rev. 563 (Winter, 2000).

§ 220.1. Leased movables; obtaining by false representation; failure to return or surrender; penalties; restitution.

A. No person leasing a movable shall obtain or retain possession of the movable by:

(1) Making a false statement or false representation of a material fact, where such false statement or false representation is made with the intent to obtain or retain possession of the movable; or

(2) Intentionally failing to return or surrender the movable when obligated under the terms of the lease, or after the expiration or cancellation of the lease. The lessee’s failure to return or surrender the movable within fifteen calendar days or the number of days for which the movable was leased, whichever is less, after the date written notice requesting return or surrender of the movable was delivered or tendered to the lessee’s last known address shall be presumptive evidence that the failure to return or surrender the movable was intentional. In order for the presumption to arise, the written notice must be sent by the lessor or the district attorney by means of registered or certified mail.

B. (1) Whoever violates the provisions of this Section when the value of the leased movable is less than one thousand dollars shall be fined not more than five hundred dollars or imprisoned for not more than six months, or both.

(2) Whoever violates the provisions of this Section when the value of the leased movable is one thousand dollars or more shall be fined not more than two thousand dollars or imprisoned with or without hard labor for not more than two years, or both.

C. When a defendant is convicted of violating Paragraph (A)(2) and the notice requirements of Paragraph (A)(2) are complied with, a court shall order, in addition to or in lieu of the penalty in Subsection B, upon proof established by a preponderance of the evidence, that defendant pay restitution to the victim for all acknowledged appropriate fees assessed for intentional failure to return or surrender the leased movable after the agreed rental period or lease term or in the amount of lost profit resulting from the defendant’s failure to return or surrender the movable as stated under the terms of the lease, or after the expiration or cancellation of the lease. The court may permit the prosecuting attorney to present evidence of the amount of the victim’s lost profits either at the trial of the matter or at the sentencing of the defendant.

D. The offender’s failure to return or surrender a video cassette film or tape that has been rented from a facility which rents video cassette films or tapes within thirty calendar days after notice to make such return or surrender has been sent by certified mail to the offender’s last known address shall be presumptive evidence of his intent to defraud and the lessor may report to any law enforcement agency that the rented video cassette film or tape has been stolen. (Acts 1984, No. 812, § 1; Acts 1987, No. 771, § 1; Acts 1992, No. 981, § 1; Acts 1997, No. 790, § 1, eff. Aug. 15, 1997; Acts 2006, No. 130, § 1, eff. June 2, 2006.)

2006 Amendments. — Acts 2006, No. 130, § 1, effective June 2, 2006, added (B)(2), inserted “when the value of the leased movable is less than one thousand dollars” preceding “shall be fined” in (B)(1).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 14:220.1, Failure to return Leased Movables is applicable to a rent-to-own contract because a rent-to-own contract meets the definition of a “financed lease” in Section 3306(12) of the Louisiana Lease of Movables Act, R.S. 9:3301 et seq. An installment contract is not a “true lease” or a “financed lease” under the Lease of Movables Act, and as a result R.S. 14:220.1 is not applicable to an installment contract., OPINION NUMBER 90-350, La. Atty. Gen. Op. No. 1990-350; 1990 La. AG LEXIS 289.

§ 221. Avoiding payment for telecommunications services, cable television services, or multipoint distribution system service.

A. Avoidance of payment for telecommunication, cable television, or multipoint distribution system services is the avoidance, attempt to avoid, or the causing of another person to avoid, the lawful charges, in whole or in part, for any telephone, telegraph, cable, or multipoint distribution system service utilized or for the transmission of a message, signal, or other communication over telephone, telegraph, cable facilities, or multipoint distribution system:

(1) By the use of a code, prearranged scheme, or other similar strategem or device whereby such person, in effect, sends or receives information; or

(2) By rearranging, tampering or interfering with or making unauthorized connection with any facilities or equipment of a telephone or telegraph company, whether physically, inductively, acoustically, or otherwise; or

(3) By intercepting and decoding a transmission by a multipoint distribution system without the authorization of the provider of the service, the person intentionally or knowingly attaches to, causes to be attached to, or incorporates in a television set, video tape recorder, or other equipment designed to receive a television transmission a device that intercepts and decodes the transmission.

(4) By the use of any other fraudulent means, method, trick, or device.

B. (1) On a first conviction, the offender shall be fined not more than five hundred dollars, or imprisoned for not more than six months, or both.

(2) On a second conviction, the offender shall be fined not more than five thousand dollars, or imprisoned, with or without hard labor, for not more than five years, or both.

C. Nothing herein shall prohibit the use of earth station receivers to receive satellite communications. (Added by Acts 1966, No. 305, § 1. Amended by Acts 1981, No. 145, § 1; Acts 1982, No. 751, § 1.)

CROSS REFERENCES

Louisiana Law. — Possession, manufacture, sale or transfer of devices for avoidance of payment for telecommunications services or related offenses; seizure of devices, see La. R.S. 14:222.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 14:221 et seq., Opinion No. 83-990, La. Atty. Gen. Op. No. 1983-990; 1983 La. AG LEXIS 102.

The use of a microwave antenna system does not violate 14:221, if the system is incapable of decoding a scrambled signal. A MDS Service must scramble its transmission to be protected by 14:221 (A)(3). Opinion No. 84-560, La. Atty. Gen. Op. No. 1984-560; 1984 La. AG LEXIS 375.

§ 222. Possession, manufacture, sale or transfer of devices for avoidance of payment for telecommunications services or related offenses; seizure of devices.

A. It shall be unlawful for any person knowingly to:

(1) Make or possess any instrument, apparatus, equipment or device designed, adapted or which can be used

(a) For commission of a crime in violation of R.S. 14:67, R.S. 14:67.3 or R.S. 14:221 or

(b) To conceal, or to assist another to conceal, from any supplier of telecommunications services or from any lawful authority the existence or place of origin or destination of any telecommunications:

(2) Sell, give, transport, or otherwise transfer to another, or offer or advertise to sell, give, or otherwise transfer, any instrument, apparatus, equipment, or device described in (1) above, or plans or instructions for making or assembling the same;1

under circumstances evincing an intent to use or employ such instrument, apparatus, equipment, or device, or to allow the same to be used or employed, for a purpose described in (1)(a) or (1)(b) above, or knowing or having reason to believe that the same is intended to be so used, or that the aforesaid plans or instructions are intended to be used for making or assembling such instrument, apparatus, equipment, or device.

B. Whoever violates any provision of this Section shall, on first conviction, be fined not more than one thousand dollars, or imprisoned for not more than six months, or both.

On a second conviction, the offender shall be fined not more than two thousand dollars, or imprisoned for not more than one year, or both.

C. Any such instrument, apparatus, equipment, device or plans or instructions therefor, may be seized by court order under a search warrant or incident to a lawful arrest; and upon the conviction of any person for a violation of any provision of this Section, or R.S. 14:67, R.S. 14:67.3 or R.S. 14:221, such instrument, apparatus, equipment, device, plans or instructions shall either be destroyed as contraband by the sheriff of the parish in which such person was convicted or turned over to the telephone company in whose territory such instrument, apparatus, equipment, device, plans or instructions were seized.

D. The provisions of this Section shall not apply to privately owned communications equipment which is not connected with, or does not use the equipment or facilities of a telecommunications supplier regulated by a duly constituted governmental authority; nor shall the provisions of this Section apply to privately owned communications equipment which is connected with or does use the equipment or facilities of such telecommunications supplier when such connection or use is lawful and in accord with the tariffs of such supplier or is made with the consent of such supplier.

E. Nothing herein shall apply to public service and emergency communications performed by holders of valid Federal Communications Commission radio amateur licenses without charge on the part of such licensees; provided that nothing herein shall excuse any person from compliance with lawful tariffs or any telecommunications company.

F. Nothing herein shall apply to the sale of premises reception equipment by other than an operating cable company, so long as the equipment sold is not capable of descrambling cable signals.

G. Nothing herein shall be construed to allow, permit, or encourage the unauthorized interception of cable services. (Added by Acts 1966, No. 306, §§ 1 to 3. Acts 1988, No. 696, § 1.)

CROSS REFERENCES

Louisiana Law. — Unauthorized interception, interference with, or retransmission of services offered over a cable television system, see La. R.S. 14:222.1.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 14:221 et seq., OPINION NUMBER 83-990, La. Atty. Gen. Op. No. 1983-990; 1983 La. AG LEXIS 102.



Footnote:

1 As it appears in Acts 1966, No. 306.



§ 222.1. Unauthorized interception, interference with, or retransmission of services offered over a cable television system.

A. No person shall knowingly:

(1) Intercept, receive, retransmit, connect, attach, modify, alter, remove, or tamper with any equipment, device, or television or radio component for the purpose of intercepting, receiving, or retransmitting without the authorization of a cable television system any and all services provided by or through the facilities of that system; or

(2) Manufacture, sell, offer for sale, transfer, rent, or distribute any device, equipment, plans, schematics, instructions, kit, technology, software, electronic serial number, address, media access control address, Internet protocol address, account number, telephone number, credit number, code, personal identification number, dynamic host configuration protocol, counterfeit or clone device or component, tumbler microchip, cable television decoding device, or smart card, which is primarily designed, manufactured, sold, possessed, used, or offered for the purpose of violating this Section.

(3) Disrupt or interfere with the provision of services offered over a cable television system.

B. For the purposes of this Section the phrase “all services provided by or through the facilities of a cable television system” means for a charge or compensation to facilitate the programming, origination, transmission, projection, emission, or reception of signs, signals, data, audio, visual, writings, images, sounds, or intelligence of any nature including programming services, Internet access, and bandwidth.

C. For purposes of Subsections D and E of this Section, “second or subsequent offense” shall mean a violation of this Section, R.S. 14:67, 67.3, 222, 222.2, or 223 through 223.8 or any other law of this state prohibiting any of the actions set forth in Subsection A of this Section.

D. Whoever violates the provisions of Paragraph (A)(1) of this Section shall:

(1) On first offense, be fined not more than one thousand dollars; and

(2) On second or subsequent offense, be fined not more than twenty-five thousand dollars or imprisoned for not more than sixty days, or both.

E. Whoever violates the provisions of Paragraph (A)(2) of this Section shall:

(1) (a) On a first offense, when the offender is convicted of manufacturing, selling, transferring, renting, or selling five or less components enumerated in Paragraph (A)(2) of this Subsection, be fined not more than five thousand dollars or be imprisoned for not more than six months.

(b) On a first offense, when the offender is convicted of manufacturing, selling, transferring, renting, or selling six or more components enumerated in Paragraph (A)(2) of this Section, or for any violation of Paragraph (A)(3) of this Section, be fined not more than twenty-five thousand dollars or be imprisoned for not more than two years, or both.

(2) For the second and subsequent violations of Paragraph (A)(2) or Paragraph (A)(3) of this Subsection, the offender shall be punished by a fine not exceeding one hundred thousand dollars or by imprisonment for not more than two years, or both.

F. Any such equipment, or a kit for making such equipment herein, may be seized by court order under a search warrant or incident to lawful arrest; and upon the conviction of any person for a violation of this Section or R.S. 14:67, 67.3, 222, 222.2 or 223 through 223.8 inclusive, such equipment or kit shall either be destroyed as contraband by the parish in which such person was convicted or turned over to the cable television system in whose territory such equipment or kit was seized.

G. It shall not be a violation of this Section to manufacture, distribute, or sell any device used for legal purposes merely because the same device is capable of being used to commit a violation of this Section, if the manufacturer, distributor, or seller does not act with the intent that such device will be used for conduct violating this Section.

H. This Section shall not be construed to impose any criminal liability upon any state or local law enforcement agency, any state or local governmental agency, municipality, or any communications service provider, cable television company or multipoint distribution system, unless such entity knowingly and intentionally violates the provisions of this Section. (Added by Acts 1983, No. 471, § 1; Amended by Acts 2004, No. 270, § 1, eff. July 1, 2004.)

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “bandwidth” for “bandwith” at the end of Subsection (B), as amended by Acts 2004, No. 270, § 1.

2004 Amendments. — Acts 2004, No. 270, § 1, effective July 1, 2004, rewrote the section.

CROSS REFERENCES

Louisiana Law. — Preemption of state law; exceptions, see La. R.S. 14:143.

§ 222.2. Cellular telephone counterfeiting.

A. For purposes of this Section:

(1) “Cellular telephone” means a communication device containing a unique electronic serial number that is programmed into its computer chip by its manufacturer and the operation of which is dependent on the transmission of that electronic serial number along with a mobile identification number, which is assigned by the cellular telephone carrier, in the form of radio signals through cell sites and mobile switching stations.

(2) “Cloned cellular telephone” or “counterfeit cellular telephone” means a cellular telephone the electronic serial number of which has been altered from the electronic serial number that was programmed in the phone by the manufacturer.

(3) “Cloning paraphernalia” means materials that, when possessed in combination, are necessary for and capable of the creation of a cloned cellular telephone. These materials include scanners to intercept the electronic serial number and mobile identification number, cellular telephones, cables, EPROM chips, EPROM burners, software for programming the microchip of the cloned cellular telephone with a false electronic serial number and mobile identification number combination, a computer containing such software, and lists of electronic serial number and mobile identification number combinations.

(4) “Electronic serial number” means the unique numerical algorithm that is programmed into the microchip of each cellular telephone by the manufacturer and is vital to the successful operation and billing of the telephone.

(5) “Intercept” means to electronically capture, record, reveal, or otherwise access the signals emitted or received during the operation of a cellular telephone without the consent of the sender or receiver thereof, by means of any instrument, device, or equipment.

(6) “Mobile identification number” means the cellular telephone number assigned to the cellular telephone by the cellular telephone carrier.

(7) “Possess” means to have physical possession of or otherwise to exercise dominion or control over tangible property.

B. It is unlawful for any person to knowingly possess a cloned cellular telephone. Any person found guilty of knowingly possessing a cloned cellular telephone shall be fined not more than two thousand dollars or imprisoned with or without hard labor for not more than two years, or both.

C. It is unlawful for any person to knowingly sell a cloned cellular telephone. Any person found guilty of knowingly selling a cloned cellular telephone shall be fined not more than five thousand dollars or imprisoned with or without hard labor for not less than two years nor more than five years, or both.

D. It is unlawful for any person to knowingly possess an instrument capable of intercepting electronic serial number and mobile identification number combinations or other cloning paraphernalia under circumstances evidencing an intent to clone a cellular telephone. Any person violating this provision shall be fined not more than seven thousand five hundred dollars and imprisoned with or without hard labor for not less than five years nor more than seven years.

E. On a second and subsequent conviction of any of the offenses provided for in this Section, the offender shall be fined not less than ten thousand dollars nor more than fifteen thousand dollars and imprisoned with or without hard labor for not more than ten years.

F. Nothing herein shall make unlawful the possession or use of cloning paraphernalia, a cloned cellular telephone, or any intercept by a law enforcement officer or persons acting pursuant to a lawful court order in the course of a criminal investigation. (Acts 1997, No. 1014, § 1.)

CROSS REFERENCES

Louisiana Law. — Unauthorized interception, interference with, or retransmission of services offered over a cable television system, see La. R.S. 14:222.1.

§ 223. Sound reproductions without consent prohibited.

Any person who, for commercial gain, knowingly transfers or causes to be transferred, sells, distributes, circulates, or causes to be sold, distributed, or circulated, directly or indirectly, or possesses for such purposes, any sounds recorded on any article for a consideration without the consent of the owner within the state of Louisiana shall be guilty of a criminal offense and punished as provided in R.S. 14:223.3. This Section applies only to sound recordings and does not apply to motion pictures or other audiovisual works. (Acts 1972, No. 350, § 1; Acts 1990, No. 122, § 1; Acts 2007, No. 104, § 1, eff. Aug. 15, 2007.)

2007 Amendments. — Acts 2007, No. 104, § 1, effective August 15, 2007, deleted “initially fixed prior to February 15, 1972” following “This Section applies only to sound recordings.”

CROSS REFERENCES

Louisiana Law. — Terms defined, see La. R.S. 14:223.1.

Exceptions, see La. R.S. 14:223.2.

Civil remedies preserved, see La. R.S. 14:223.4.

Possessing of tools and equipment used for manufacturing unauthorized sound recordings prohibited, see La. R.S. 14:223.8.

§ 223.1. Terms defined.

The following terms have the meanings indicated:

(1) As used in R.S. 14:223 and 223.6,1 “owner” means the person who owns the sounds fixed in the master phonograph record, master disc, master tape, master film, master audio or video cassette, or other device now known or later developed, used for reproducing recorded sounds or images on phonograph records, discs, tapes, films, video cassettes, or other articles or media on which sound is or may be recorded and from which the transferred recorded sounds are directly or indirectly derived. As used in R.S. 14:223.5, “owner” means the person who owns the sounds and images or the rights to authorize the recording of the sounds or images of any performance not fixed in a tangible medium of expression.

(2) “Person” means any individual, partnership, corporation, association, or any other legal entity.

(3) “Recording” and “article” mean any original phonograph record, disc, tape, audio or visual cassette, wire, film, or other medium known or later developed on which sounds or images are recorded or otherwise stored, or any copy or reproduction which duplicates, in whole or in part, the original.

(4) “Audiovisual work” means a series of related images intended to be shown through the use of mechanical or electronic devices, together with accompanying sounds, if any.

(5) “Motion picture” means an audiovisual work consisting of a series of images which, when shown in succession, impart an impression of motion together with accompanying sounds, if any.

(6) “Phonorecord” means a material object in which sounds other than those accompanying a motion picture or other audiovisual work are fixed by any method now known or later developed, and from which the sounds can be perceived, reproduced, or otherwise communicated directly or with the aid of a machine or device. Phonorecord includes the material object in which the sound is first fixed.

(7) “Counterfeit label” means an identifying label or container that appears to be genuine but is not. (Acts 1972, No. 350, § 2; Acts 1990, No. 122, § 1.)



Footnote:

1 As appears in enrolled bill.



§ 223.2. Exceptions.

R.S. 14:223 through 223.8 shall not apply to any person engaged in radio or television broadcasting who transfers or causes to be transferred any such sounds intended for or in connection with broadcast transmissions or related uses or for archival purposes. (Acts 1972, No. 350, § 3; Acts 1990, No. 122, § 1.)

§ 223.3. Penalties.

Any person, any member of a partnership, or any officer or employee of a corporation found guilty of violating any provision of R.S. 14:223 through 223.8 shall be punished as follows:

(1) For the first offense of a violation of R.S. 14:223, 223.5, or 223.6 involving fewer than one hundred phonorecords; a violation of R.S. 14:223.7 involving fewer than one hundred counterfeit labels affixed or designed to be affixed to phonorecords; a violation of R.S. 14:223.6 involving fewer than one hundred articles upon which motion pictures or other audiovisual works are recorded; or a violation of R.S. 14:223.7 involving fewer than one hundred counterfeit labels affixed or designed to be affixed to articles upon which motion pictures or other audiovisual works are or are to be recorded, the offender shall be punished by a fine of not more than five thousand dollars or by imprisonment not exceeding six months, or both.

(2) For the first offense of a violation of R.S. 14:223.8, the offender shall be punished by a fine not exceeding twenty-five thousand dollars, or by imprisonment for not more than two years with or without hard labor, or both.

(3) For any offense of a violation of R.S. 14:223, 223.5, or 223.6 involving one hundred or more phonorecords; a violation of R.S. 14:223.7 involving one hundred or more counterfeit labels affixed or designed to be affixed to phonorecords; a violation of R.S. 14:223.6 involving one hundred or more articles upon which motion pictures or other audiovisual works are recorded; or a violation of R.S. 14:223.7 involving one hundred or more counterfeit labels affixed or designed to be affixed to articles upon which motion pictures or other audiovisual works are or are to be recorded, the offender shall be punished by a fine not exceeding fifty thousand dollars or by imprisonment for not more than five years with or without hard labor, or both.

(4) For the second and subsequent violations of R.S. 14:223 through 223.8, the offender shall be punished by a fine not exceeding one hundred thousand dollars, or by imprisonment for not less than two years nor more than five years with or without hard labor, or both.

(5) Whenever any person is convicted of any violation of R.S. 14:223 through 223.8, the court in its judgment of conviction may, in addition to any other penalty, order the forfeiture and destruction or other disposition of all unlawful recordings, counterfeit labels, and all implements, devices, and equipment used or intended to be used in the manufacture of the unlawful recordings or counterfeit labels. The court may enter an order preserving such recordings, labels, implements, devices, or equipment as evidence for use in other cases or pending the final determination of an appeal. (Acts 1972, No. 350, § 4; Acts 1990, No. 122, § 1; Acts 2005, No. 13, § 1, eff. Aug. 15, 2005.)

2005 Amendments. — Acts 2005, No. 13, § 1, effective August 15, 2005, substituted “one hundred” for “one thousand” throughout (1) and (3).

CROSS REFERENCES

Louisiana Law. — Sound reproductions without consent prohibited, see La. R.S. 14:223.

Recording of performances without consent prohibited, see La. R.S. 14:223.5.

Rental or sale of improperly labeled articles prohibited, see La. R.S. 14:223.6.

§ 223.4. Civil remedies preserved.

Nothing in R.S. 14:223 through 223.8 shall be construed to abrogate or modify any civil action for any of the acts referred to herein. (Acts 1972, No. 350, § 5; Acts 1990, No. 122, § 1.)

§ 223.5. Recording of performances without consent prohibited.

Any person who, without the consent of the owner and for commercial gain, knowingly transfers or causes to be transferred to any article, or sells, distributes, circulates, or causes to be sold, distributed, or circulated, directly or indirectly, or possesses for such purposes, a recording of any performance whether live before an audience or transmitted by wire or through the air by radio or television with intent to sell or cause to be sold or used to promote the sale of any article or product within the state of Louisiana shall be guilty of a criminal offense and punished as provided in R.S. 14:223.3. (Acts 1990, No. 122, § 1.)

CROSS REFERENCES

Louisiana Law. — Terms defined, see La. R.S. 14:223.1.

Penalties, see La. R.S. 14:223.3.

§ 223.6. Rental or sale of improperly labeled articles prohibited.

Any person who advertises, offers for rental, sale, resale, distribution, or circulation, or rents, sells, resells, distributes, or circulates, or causes to be sold, resold, distributed, or circulated, or possesses for such purposes, any recording the cover, label, or jacket of which fails to conspicuously display thereon in clearly readable print, the true name and address of the manufacturer and the name of any actual performer or group thereof shall be guilty of a criminal offense and punished as provided in R.S. 14:223.3. (Acts 1990, No. 122, § 1.)

CROSS REFERENCES

Louisiana Law. — Terms defined, see La. R.S. 14:223.1.

Penalties, see La. R.S. 14:223.3.

§ 223.7. Counterfeiting or possessing counterfeit labels prohibited.

Any person who has in his possession for any illegal purpose or who makes, sells, issues, distributes, circulates, or puts in circulation a counterfeit label affixed or designed to be affixed to a recording within the state of Louisiana shall be guilty of a criminal offense and punished as provided in R.S. 14:223.3. (Acts 1990, No. 122, § 1.)

CROSS REFERENCES

Louisiana Law. — Penalties, see La. R.S. 14:223.3.

§ 223.8. Possessing of tools and equipment used for manufacturing unauthorized sound recordings prohibited.

Any person who, for any of the purposes mentioned in R.S. 14:223 through 223.7, possesses or controls any electronic, mechanical, or other device for manufacturing or reproducing recordings or counterfeit labels, or who possesses or controls any tool, implement, instrument, or thing, used, fitted, or intended to be used for such purposes within the state of Louisiana shall be guilty of a criminal offense and punished as provided in R.S. 14:223.3. (Acts 1990, No. 122, § 1.)

CROSS REFERENCES

Louisiana Law. — Penalties, see La. R.S. 14:223.3.

§ 223.9. Unlawful operation of a recording device.

A. For the purposes of this Section:

(1) “Audiovisual recording function” means the capability of a device to record or transmit a motion picture or any part thereof, including the audio portion, by means of any technology now known or later developed.

(2) “Motion picture theater” means a movie theater, screening room, or other venue that is being utilized primarily for the exhibition of a motion picture at the time of the offense.

B. It is unlawful for any person to knowingly operate the audiovisual recording function of any device in a motion picture theater while a motion picture is being exhibited without the written consent of the motion picture theater owner.

C. (1) Whoever violates the provisions of this Section shall be fined not more than five hundred dollars or imprisoned for not more than six months, or both.

(2) On a second or subsequent conviction, the offender shall be fined not more than five thousand dollars or imprisoned, with or without hard labor, for not more than five years, or both.

(3) For the purposes of this Section, “conviction” also includes a conviction for a similar offense under the law of another state or the federal government.

D. The owner or lessee of a motion picture theater, or the authorized agent or employee of such owner or lessee, who alerts law enforcement authorities of an alleged violation of this Section shall not be liable in any civil action arising out of actions taken by such owner, lessee, agent, or employee in the course of subsequently detaining a person believed in good faith to have violated the provisions of this Section unless the plaintiff can show by clear and convincing evidence that such measures were manifestly unreasonable or the period of detention was for an unreasonable length of time.

E. This Section shall not prevent any lawfully authorized investigative, law enforcement protective, or intelligence gathering employee or agent of the local, state, or federal government, from operating any audiovisual recording device in a motion picture theater, as part of lawfully authorized investigative, protective, law enforcement, or intelligence gathering activities.

F. Nothing in this Section shall be construed to prevent prosecution under any other provision of law providing for a greater penalty. (Acts 2005, No. 11, § 1, eff. Aug. 15, 2005.)

§ 224. Transportation of water from St. Tammany Parish prohibited; penalties.

A. No person, firm, corporation, public body, quasi-public body or political subdivision shall transport underground water or surface water from the parish of St. Tammany to any person, firm, corporation, municipality or city located outside of said parish; provided, however, that the provisions of this section shall not be construed to prohibit any person, firm or corporation engaged in the business of selling or furnishing to consumers bottled water from wells which are situated within the said parish.

B. Any violation of this law shall be punishable by a fine of not more than five thousand dollars or by a jail sentence of not more than six months, and each day of continued violation shall constitute a separate offense. (Added by Acts 1968, No. 284, §§ 1, 2; Amended by Acts 1972, No. 42, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Zeller v. Southern Yacht Club 34 La. Ann. 837, OPINION No. 86-555, La. Atty. Gen. Op. No. 1986-555; 1986 La. AG LEXIS 414.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: Ground Water: Louisiana’s Quasi-Fictional and Truly Fugacious Mineral. 44 La. L. Rev. 1123 (March, 1984).

Article: Water Rights and Water Policy in Louisiana: Laissez Faire Riparianism, Market Based Approaches, or a New Managerialism? 53 La. L. Rev. 1779 (July, 1993).

§ 225. Institutional vandalism.

A. A person commits the crime of institutional vandalism by knowingly vandalizing, defacing, or otherwise damaging the following:

(1) Any church, synagogue, or other building, structure, or place used for religious worship or other religious purpose.

(2) Any cemetery, mortuary, or other facility used for the purpose of burial or memorializing the dead.

(3) Any school, educational facility, or community center.

(4) The grounds adjacent to and owned or rented by any institution, facility, building, structure, or place described in Paragraphs (1), (2) or (3) above.

(5) Any personal property contained in any institution, facility, building, structure, or place described in Paragraphs (1), (2), or (3) above.

(6) Any building owned by the United States, state of Louisiana, or a political subdivision of this state.

B. Institutional vandalism is punishable as follows:

(1) When the damage is less than five hundred dollars, the offender shall be fined not more than five hundred dollars, or imprisoned for not more than six months, or both.

(2) When the damage amounts to five hundred dollars but less than fifty thousand dollars, the offender shall be fined not more than one thousand dollars, or imprisoned, with or without hard labor, for not more than two years or both.

(3) When the damage amounts to fifty thousand dollars or more, the offender shall be fined not more than ten thousand dollars, or imprisoned, with or without hard labor, for not less than one nor more than ten years, or both.

C. In determining the amount of damage to or loss of property, damage includes the cost of repair or replacement of the property that was damaged or lost. (Acts 1984, No. 583, § 1.)

CROSS REFERENCES

Louisiana Law. — Institutional vandalism; civil damages, see La. R.S. 9:2799.2.


§ 226. Protection of owners of crayfish farms; penalties.

A. It shall be unlawful for any person, other than the owner thereof, to fish for or to take crayfish from any domestic crayfish farm, unless the express consent of the owner is first obtained.

B. A domestic crayfish farm for the purposes of this section means an earthen reservoir constructed so as to prevent the free ingress and egress of crayfish from public waters and on which the owner of private property cultivates, grows, harvests and markets domesticated crayfish that are spawned, grown, cultivated, managed, harvested and marketed on an annual, biennial or short term basis in privately owned waters which do not form a part of natural streams or lakes.

C. Whoever violates Subsection (A) of this section shall, upon conviction thereof, be imprisoned for not more than one year or be subject to a fine of not less than fifty dollars nor more than three hundred dollars, or both. (Acts 1970, No. 627, §§ 2 to 4.)

§ 227. Identification number, personal property, alteration or removal prohibited.

A. No person shall cover, remove, deface, alter, or destroy the manufacturer’s number or any other distinguishing number or identification mark on any pipeline or oil and gas equipment for the purpose of concealing or misrepresenting its identity; nor shall any person knowingly buy, sell, receive, dispose of, conceal, or knowingly have in his possession any pipeline or oil and gas equipment from or on which the manufacturer’s number or any other distinguishing number or identification mark has been covered, removed, defaced, altered, or destroyed, for the purpose of concealing or misrepresenting its identity.

B. The following definitions shall apply for the purpose of this Section, unless the context clearly requires otherwise:

(1) “Pipeline equipment” means all pipe, fittings, pumps, telephone and telegraph lines, and all other material and equipment used or intended to be used as part of or incident to the construction, maintenance, and operation of a pipeline for the transportation of oil, gas, water, or other liquid or gaseous substance.

(2) “Oil and gas equipment” means equipment and materials that are part of or incident to the development, maintenance, and operation of oil and gas properties, and includes equipment and materials that are part of or incident to the construction, maintenance, and operation of oil and gas wells, oil and gas leases, gasoline plants, and refineries.

C. Whoever violates this Section shall be fined not more than one thousand dollars or imprisoned for not more than twelve months, or both; and in default of fine, shall be imprisoned for not more than twelve additional months. (Added by Acts 1979, No. 251, § 1.)

§ 228. Interference with animal research facilities or animal management facilities.

A. It shall be unlawful for any person:

(1) To intentionally release, steal, or otherwise cause the loss of any animal from an animal research facility or an animal management facility.

(2) To damage, vandalize, or steal any property from or on an animal research facility or an animal management facility.

(3) To obtain access to an animal research facility or an animal management facility by false pretenses for the purpose of performing acts described in Paragraphs (1) and (2) of this Subsection.

(4) To break and enter into any animal research facility or animal management facility with the intent to destroy, alter, duplicate, or obtain unauthorized possession of records, data, materials, equipment, or animals.

(5) To enter or remain on an animal research facility or an animal management facility with the intent to commit an act prohibited in Paragraphs (1) and (2) of this Subsection.

(6) To knowingly obtain or exert unauthorized control, by theft or deception, over records, data, material, equipment, or animals of any animal research facility or animal management facility for the purpose of depriving the legal owner of an animal research facility or animal management facility of records, material, data, equipment, or animals or for the purpose of using, concealing, abandoning, or destroying such records, material, data, equipment, or animals.

(7) To possess or use records, material, data, equipment, or animals or in any way to copy or reproduce records or data of an animal research facility or animal management facility, knowing or reasonably believing such records, material, data, equipment, or animals to have been obtained by theft or deception or without authorization of that facility.

B. (1) “Animal research facility” as used herein means that portion of the premises of an accredited institution of higher learning located within the state that is engaged in legitimate scientific, medical, or veterinary medicine research involving the use of animals.

(2) “Animal management facility” as used herein means that portion of any vehicle, building, structure, or premises, where an animal is kept, handled, housed, exhibited, bred, or offered for sale, and any agricultural trade association properties. Animal management facility also means that portion of any vehicle, building, structure, premises, property, or equipment used in the conduction of authorized wildlife management practices, including but not limited to the control of animals that damage property, natural resources, or human health and safety.

C. Whoever violates any provision of this Section shall be fined not more than five thousand dollars or imprisoned, with or without hard labor, for not more than one year, or both. (Acts 1989, No. 644, § 1; Acts 1990, No. 445, § 1.)

§ 228.1. Unauthorized release of certain animals, birds, or aquatic species.

A. It shall be unlawful for any person to intentionally and without permission, release any animal, bird, or aquatic species which has been lawfully confined for agriculture, science, research, commerce, public propagation, protective custody, or education.

B. Whoever violates the provisions of this Section shall be fined not more than one thousand dollars, imprisoned for not more than one year, or both. (Acts 1990, No. 205, § 2.)

§ 229. Illegal use of counterfeit trademark; penalties.

A. No person shall knowingly sell, possess with the intent to sell, or otherwise transfer for compensation anything of value having a counterfeit trademark.

B. For the purposes of this Section:

(1) “Person” shall include an individual, corporation, partnership, association, or other body of persons, whether incorporated or not.

(2) “Counterfeit trademark” shall mean a false trademark that is identical to or substantially indistinguishable from:

(a) A genuine trademark registered on the principal register in the United States Patent and Trademark Office and used or intended for use on or in connection with goods or services; or

(b) A genuine trademark specifically protected by any state or federal statute.

C. Whoever violates the provisions of this Section shall be fined not more than ten thousand dollars, or be imprisoned with or without hard labor for not more than five years, or both.

D. In lieu of a fine otherwise authorized by law, any person convicted of engaging in conduct in violation of the provisions of this Section through which said person derived pecuniary value, or by which said person caused personal injury or property damage or other loss, may be sentenced to pay a fine that does not exceed three times the gross value gained or three times the gross loss caused, whichever is greater. The court shall hold a hearing to determine the amount of the fine authorized by this Subsection. (Acts 1984, No. 224, § 1; Acts 2011, No. 73, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 73 added “possess with the intent to sell” in (A).

§ 230. Money laundering; transactions involving proceeds of criminal activity.

A. As used in this Section:

(1) “Criminal activity” means any offense, including conspiracy and attempt to commit the offense, that is classified as a felony under the laws of this state or the United States or that is punishable by confinement for more than one year under the laws of another state.

(2) “Funds” means any of the following:

(a) Coin or paper money of the United States or any other country that is designated as legal tender and that circulates and is customarily used and accepted as a medium of exchange in the country of issue.

(b) United States silver certificates, United States Treasury notes, and Federal Reserve System notes.

(c) Official foreign bank notes that are customarily used and accepted as a medium of exchange in a foreign country and foreign bank drafts.

(d) Electronic or written checks, drafts, money orders, traveler’s checks, or other electronic or written instruments or orders for the transmission or payment of money.

(e) Investment securities or negotiable instruments, in bearer form or otherwise in such form that title thereto passes upon delivery.

(3) “Peace officer” has the same meaning as in R.S. 40:2402(1)(a).

(4) “Proceeds” means funds acquired or derived directly or indirectly from or produced or realized through an act.

B. It is unlawful for any person knowingly to do any of the following:

(1) Conduct, supervise, or facilitate a financial transaction involving proceeds known to be derived from criminal activity, when the transaction is designed in whole or in part to conceal or disguise the nature, location, source, ownership, or the control of proceeds known to be derived from such violation or to avoid a transaction reporting requirement under state or federal law.

(2) Give, sell, transfer, trade, invest, conceal, transport, maintain an interest in, or otherwise make available anything of value known to be for the purpose of committing or furthering the commission of any criminal activity.

(3) Direct, plan, organize, initiate, finance, manage, supervise, or facilitate the transportation or transfer of proceeds known to be derived from any violation of criminal activity.

(4) Receive or acquire proceeds derived from any violation of criminal activity, or knowingly or intentionally engage in any transaction that the person knows involves proceeds from any such violations.

(5) Acquire or maintain an interest in, receive, conceal, possess, transfer, or transport the proceeds of criminal activity.

(6) Invest, expend, or receive, or offer to invest, expend, or receive, the proceeds of criminal activity.

C. It is a defense to prosecution under this Section that the person acted with intent to facilitate the lawful seizure, forfeiture, or disposition of funds or other legitimate law enforcement purpose pursuant to the laws of this state or the United States.

D. It is a defense to prosecution under this Section that the transaction was necessary to preserve a person’s right to representation as guaranteed by the Sixth Amendment of the Constitution of the United States and by Article I, Section 13 of the Constitution of Louisiana or that the funds were received as bona fide legal fees by a licensed attorney and, at the time of their receipt, the attorney did not have actual knowledge that the funds were derived from criminal activity.

E. (1) Whoever violates the provisions of this Section, if the value of the funds is less than three thousand dollars, may be imprisoned for not more than six months or fined not more than one thousand dollars, or both.

(2) Whoever violates the provisions of this Section, if the value of the funds is three thousand dollars or more but less than twenty thousand dollars, may be imprisoned with or without hard labor for not less than two years nor more than ten years and may be fined not more than ten thousand dollars.

(3) Whoever violates the provisions of this Section, if the value of the funds is twenty thousand dollars or more but less than one hundred thousand dollars, shall be imprisoned at hard labor for not less than two years nor more than twenty years and may be fined not more than twenty thousand dollars.

(4) Whoever violates the provisions of this Section, if the value of the funds is one hundred thousand dollars or more, shall be imprisoned at hard labor for not less than five years nor more than ninety-nine years and may be fined not more than fifty thousand dollars. (Acts 1994, 3rd Ex. Sess., No. 78, § 1; Acts 2010, No. 608, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 608 added (A)(2)(d) and (A)(2)(e).

CROSS REFERENCES

Louisiana Law. — Authorization for interception of wire or oral communications, see La. R.S. 15:1308.

Definitions, see La. R.S. 15:1352.

Exclusion of certain contractors from bidding, see La. R.S. 38:2227.

§ 231. Air bag fraud prohibited.

A. No person shall knowingly install or reinstall either of the following in a motor vehicle:

(1) An air bag, whether previously deployed or not, that was not designed to meet all applicable federal safety regulations for a vehicle of that make, model, and year.

(2) Any object in lieu of an air bag that was not designed to meet all applicable federal safety regulations for a vehicle of that make, model, and year.

B. For purposes of this Section, an “air bag” means an inflatable occupant restraint system designed to activate in a motor vehicle in the event of a traffic crash to mitigate injury or ejection.

C. Whoever violates the provisions of this Section shall be fined not more than two thousand dollars, imprisoned not more than six months, or both. (Acts 2003, No. 654, § 1.)

PART 2. OFFENSES AFFECTING PUBLIC MORALS.

§ 281. Disorderly place, maintaining of prohibited; penalty.

No person shall maintain a place of public entertainment or a public resort or any place, room, or part of a building open to the public in such a manner as to disturb the public peace and quiet of the neighborhood, or in which lewd dancing is permitted, or in which lewd pictures are accessible to view.

Whoever violates this Section shall be fined not less than twenty-five dollars nor more than one hundred dollars or imprisoned for not less than thirty days nor more than ninety days, or both.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Freedoms

••• Judicial & Legislative Restraints

•••• Overbreadth & Vagueness. — Defendant’s motion to quash a charge of permitting “lewd” dancing in violation of La. Rev. Stat. Ann. § 14:281 in his nightclub was properly granted; the definition of “lewd” was too vague to inform the public of a prohibited form of dancing, and the trial court was correct in holding that the statute was unconstitutional. State v. Crater, 388 So. 2d 802, 1980 La. LEXIS 8815 (Sept. 3, 1980).

§ 282. Operation of places of prostitution prohibited; penalty.

A. No person shall maintain, operate, or knowingly own any place or any conveyance used for the purpose of lewdness, assignation, or prostitution, or shall rent or let any place or conveyance to any person with knowledge of or good reason to believe that the lessee intends to use the place or conveyance for the purpose of lewdness, assignation, or prostitution, or reside in, enter, or remain in any place for the purpose of lewdness, assignation, or prostitution.

B. (1) Whoever violates or aids, abets, or participates in the violation of this Section shall be fined not less than twenty-five dollars nor more than five hundred dollars, imprisoned for not less than thirty days nor more than six months, or both.

(2) Whoever violates any provision of this Section for the purpose of lewdness, assignation, or prostitution of persons under the age of eighteen shall be fined not more than fifty thousand dollars, imprisoned for not less than fifteen years nor more than fifty years, or both.

(3) Whoever violates any provision of this Section for the purpose of lewdness, assignation, or prostitution of persons under the age of fourteen years shall be fined not more than seventy-five thousand dollars, imprisoned for not less than twenty-five years nor more than fifty years, or both. (Amended by Acts 1980, No. 708, § 1; Acts 2012, No. 446, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 446 added the (A) and (B) designations; and added (B)(2) and (B)(3).

CROSS REFERENCES

Louisiana Law. — Provision of information to protect children, see La. R.S. 15:587.1.

§ 283. Video voyeurism; penalties.

A. Video voyeurism is:

(1) The use of any camera, videotape, photo-optical, photo-electric, or any other image recording device for the purpose of observing, viewing, photographing, filming, or videotaping a person where that person has not consented to the observing, viewing, photographing, filming, or videotaping and it is for a lewd or lascivious purpose; or

(2) The transfer of an image obtained by activity described in Paragraph (1) of this Subsection by live or recorded telephone message, electronic mail, the Internet, or a commercial online service.

B. (1) Except as provided in Paragraphs (3) and (4) of this Subsection, whoever commits the crime of video voyeurism shall, upon a first conviction thereof, be fined not more than two thousand dollars or imprisoned, with or without hard labor, for not more than two years, or both.

(2) On a second or subsequent conviction, the offender shall be fined not more than two thousand dollars and imprisoned at hard labor for not less than six months nor more than three years without benefit of parole, probation, or suspension of sentence.

(3) Whoever commits the crime of video voyeurism when the observing, viewing, photographing, filming, or videotaping is of any vaginal or anal sexual intercourse, actual or simulated sexual intercourse, masturbation, any portion of the female breast below the top of the areola or of any portion of the pubic hair, anus, cleft of the buttocks, vulva, or genitals shall be fined not more than ten thousand dollars and be imprisoned at hard labor for not less than one year or more than five years, without benefit of parole, probation, or suspension of sentence.

(4) Whoever commits the crime of video voyeurism when the observing, viewing, photographing, filming, or videotaping is of any child under the age of seventeen with the intention of arousing or gratifying the sexual desires of the offender shall be fined not more than ten thousand dollars and be imprisoned at hard labor for not less than two years or more than ten years without benefit of parole, probation, or suspension of sentence.

C. The provisions of this Section shall not apply to the transference of such images by a telephone company, cable television company, or any of its affiliates, an Internet provider, or commercial online service provider, or to the carrying, broadcasting, or performing of related activities in providing telephone, cable television, Internet, or commercial online services.

D. After the institution of prosecution, access to and the disposition of any material seized as evidence of this offense shall be in accordance with R.S. 46:1845.

E. Any evidence resulting from the commission of video voyeurism shall be contraband.

F. A violation of the provisions of this Section shall be considered a sex offense as defined in R.S. 15:541(14.1). Whoever commits the crime of video voyeurism shall be required to register as a sex offender as provided for in Chapter 3-B of Title 15 of the Louisiana Revised Statutes of 1950. (Acts 1999, No. 1240, § 1; Acts 2003, No. 690, § 1; Acts 2003, No. 1245, § 1.)

Editor’s Notes. — Acts 2012, No. 404, § 2, effective August 1, 2012 and Acts 2012, No. 558, § 2, effective June 5, 2012, repealed R.S. 46:1845 referenced in the section above.

2003 Amendments. — Acts 2003, No. 690, § 1, effective August 15, 2003, added (E).

Acts 2003, No. 1245, § 1, effective August 15, 2003, rewrote (D); and added (E).

CROSS REFERENCES

Louisiana Law. — Unlawful use or access of social media, see La. R.S. 14:91.5.

Definitions, see La. R.S. 15:541.

Provision of information to protect children, see La. R.S. 15:587.1.

Basic rights for victim and witness, see La. R.S. 46:1844.

Protection of privacy of a victim when evidence pertains to child pornography, video voyeurism, or obscenity, see La. R.S. 46:1845 [Repealed].

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Opening of video games rooms and pool halls on Sunday is not in violation of state Sunday Closing Laws but may be in violation of some city or parish ordinances; ordinance prohibiting minors from frequenting pool halls may be upheld by the courts., OPINION No. 82-899, La. Atty. Gen. Op. No. 1982-899; 1982 La. AG LEXIS 86.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Video Voyeurism: Are You Being Watched? 3 Loy. Intell. Prop. & High Tech. J. 11 (Winter, 2000).

General Law Reviews. — Article: Revisiting the Voyeurism Value in the First Amendment: From the Sexually Sordid to the Details of Death. 27 Seattle Univ. L. R. 721 (Winter, 2004).

§ 283.1. Voyeurism: penalties.

A. Voyeurism is the viewing, observing, spying upon, or invading the privacy of a person by looking through the doors, windows, or other openings of a private residence without the consent of the victim who has a reasonable expectation of privacy for the purpose of arousing or gratifying the sexual desires of the offender.

B. (1) Whoever commits the crime of voyeurism, upon a first conviction, shall be fined not more than five hundred dollars, imprisoned for not more than six months, or both.

(2) Upon a second or subsequent conviction, the offender shall be fined not more than one thousand dollars, imprisoned with or without hard labor for not more than one year, or both. (Acts 2004, No. 888, § 1, eff. Aug. 15, 2004.)

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute made a minor punctuation change in Paragraph (B)(1) as enacted by Acts 2004, No. 888, § 1.

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 15:541.

Provision of information to protect children, see La. R.S. 15:587.1.

§ 284. Peeping Tom; penalty.

No person shall perform such acts as will make him a “Peeping Tom” on or about the premises of another, or go upon the premises of another for the purpose of becoming a “Peeping Tom.”

“Peeping Tom” as used in this Section means one who peeps through windows or doors, or other like places, situated on or about the premises of another for the purpose of spying upon or invading the privacy of persons spied upon without the consent of the persons spied upon. It is not a necessary element of this offense that the “Peeping Tom” be upon the premises of the person being spied upon.

Whoever violates this Section shall be fined not more than five hundred dollars, or imprisoned for not more than six months, or both. (Acts 1950, No. 437, §§ 1 to 3.)

CROSS REFERENCES

Louisiana Law. — Provision of information to protect children, see La. R.S. 15:587.1.

Definitions, see La. R.S. 15:603.

Municipal Law. — City attorney prosecution fees. Shreveport Code of Ordinance § 50-164.

Criminal law > Peeping Tom. Baton Rouge Code of Ordinance § 13:284.

Peeping Tom. New Orleans Code of Ordinance § 54-279.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Coercion

•••• General Overview. — Trial court erred in maintaining the exception of no right or cause of action in the husband and wife’s action against the detective agency and the insurer for damages for invasion of privacy because the insurer had to investigate the husband’s actions related to a compensation claim lawfully, and the couple’s allegations that the detectives trespassed onto their property and peeked into their windows could constitute a crime under the “Peeping Tom” statute, La. Rev. Stat. Ann. § 14:284. Souder v. Pendleton Detectives, Inc., 88 So. 2d 716, 1956 La. App. LEXIS 815 (June 29, 1956).

TREATISES AND LAW REVIEWS

General Law Reviews. — Article — Part I: Is Obtaining an Arrestee’s DNA a Valid Special Needs Search Under the Fourth Amendment? What Should (and Will) the Supreme Court Do?. 34 J.L. Med. & Ethics 165 (2006).

INDEPENDENT ARTICLE: Is Obtaining an Arrestee’s DNA a Valid Special Needs Search Under the Fourth Amendment? What Should (and Will) the Supreme Court Do?. 33 J.L. Med. & Ethics 102 (Spring 2005).

§ 285. Telephone communications; improper language; harassment; penalty.

A. No person shall:

(1) Engage in or institute a telephone call, telephone conversation, or telephone conference, with another person, anonymously or otherwise, and therein use obscene, profane, vulgar, lewd, lascivious, or indecent language, or make any suggestion or proposal of an obscene nature or threaten any illegal or immoral act with the intent to coerce, intimidate, or harass another person.

(2) Make repeated telephone communications anonymously or otherwise in a manner reasonably expected to annoy, abuse, torment, harass, embarrass, or offend another, whether or not conversation ensues.

(3) Make a telephone call and intentionally fail to hang up or disengage the connection.

(4) Engage in a telephone call, conference, or recorded communication by using obscene language, when by making a graphic description of a sexual act, and the offender knows or reasonably should know that such obscene or graphic language is directed to, or will be heard by, a minor. Lack of knowledge of age shall not constitute a defense.

(5) Knowingly permit any telephone under his control to be used for any purpose prohibited by this Section.

B. Any offense committed by use of a telephone as set forth in this Section shall be deemed to have been committed at either the place where the telephone call or calls originated or at the place where the telephone call or calls were received.

C. Whoever violates the provisions of this Section shall be fined not more than five hundred dollars, or imprisoned for not more than six months, or both.

D. Upon second or subsequent offenses, the offender shall be fined not more than five thousand dollars, or imprisoned with or without hard labor for not more than two years, or both.

E. Repealed by Acts 2001, No. 944, § 4, effective August 15, 2001. (Added by Acts 1954, No. 435, §§ 1, 2; Amended by Acts 1958, No. 121, §§ 1, 2; Acts 1963, No. 54, § 1; Acts 1966, No. 304, § 1; Acts 1984, No. 477, § 1; Acts 1999, No. 338, § 1, eff. Aug. 15, 1999; Acts 2001, No. 944, § 4, eff. Aug. 15, 2001.)

2001 Amendments. — Acts 2001, No. 944, § 4, effective August 15, 2001, repealed (E), which read: “Notwithstanding any other provision of law, a misdemeanor offense under this Section may be the subject of a municipal ordinance.”

1999 Amendments. — Acts 1999, No. 338, § 1, effective August 15, 1999, added (E).

CROSS REFERENCES

Louisiana Law. — Preemption of state law; exceptions, see La. R.S. 14:143.

Municipal Law. — Telephone communications; improper language. New Orleans Code of Ordinance § 54-278.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Freedoms

••• Judicial & Legislative Restraints

•••• Overbreadth & Vagueness. — Because the word “vulgar” does not stand alone in describing the condemned action, but is used in connection with specific words capable of analogous meaning, the import of all of them is readily understandable when they are considered together and by reason of the accompanying adjectives of “obscene,” “profane,” “lewd,” and “lascivious,” the word “vulgar” becomes restricted and definite; such association clearly exhibits that it is to be viewed only in the sense of moral baseness; therefore, La. Rev. Stat. Ann. § 14:285, when considered in its entirety as should be done, is not unconstitutional. State v. Hertzog, 241 LA. 783, 131 So. 2d 788, 1961 La. LEXIS 593 (June 29, 1961).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Coercion

•••• General Overview. — Defendant’s convictions for telephone harassment in violation of La. Rev. Stat. Ann. § 14:285A were affirmed where the trial court properly denied defendant’s motion to suppress recorded conversations, and the court found that the victim requested the police to install a tape recorder on her phone line and, accordingly, under La. Rev. Stat. Ann. § 15:1303C(3), the tapes were not illegally obtained. State v. Labom, 602 So. 2d 35, 1992 La. App. LEXIS 1524 (May 20, 1992).

Where defendant freely admitted that he made 10 to 12 harassing and obscene phone calls to the victim, and he failed to carry the burden of establishing his defense of insanity, the jury properly convicted him of improper telephone communication under former La. Rev. Stat. Ann. § 14:285. State v. Martin, 491 So. 2d 458, 1986 La. App. LEXIS 7380 (June 24, 1986).

La. Rev. Stat. Ann. § 14:285(A)(2), the statute defining the offense of making repeated telephone communications in a manner reasonably expected to annoy, abuse, torment, or offend the victim is violated whether the calls are anonymous or otherwise, and it is immaterial whether conversation ensues. State v. Meunier, 354 So. 2d 535, 1978 La. LEXIS 7153 (Jan. 30, 1978).

Supreme court reversed quashing of information; La. Rev. Stat. Ann. § 14:285, prohibiting threatening telephone calls was not, under former La. Const. 1921, art. III, § 16 (now La. Const. art. III, § 15), unconstitutionally broader than its former title (which prohibited indecent and anonymous telephone calls), because the additional requirement of a threat limited the Act’s title’s broader definition. State v. Hertzog, 243 LA. 647, 146 So. 2d 149, 1962 La. LEXIS 550 (Nov. 5, 1962).

••• Stalking

•••• General Overview. — Defendant’s calls to the victim several times a day at all hours of the day and night and his cursing, threats, and harassing was sufficient evidence to constitute a violation of La. Rev. Stat. Ann. § 14:285(A). State v. Higginbotham, 790 So. 2d 648, 2001 La. App. LEXIS 1133 (May 16, 2001), writ denied by La. 2001-1756, 815 So. 2d 95, 2002 La. LEXIS 1453 (La. May 3, 2002).

•• Sex Crimes

••• Obscenity

•••• General Overview. — Where defendant was convicted of placing obscene and harassing telephone calls to a prosecutor, sufficient evidence supported the conviction; the calls were traced to defendant’s telephone. State v. Hochenedel, 253 LA. 263, 217 So. 2d 392, 1968 La. LEXIS 2530 (Dec. 16, 1968), writ of certiorari denied by 395 U.S. 922, 89 S. Ct. 1769, 23 L. Ed. 2d 239, 1969 U.S. LEXIS 1541 (1969).

Because the word “vulgar” does not stand alone in describing the condemned action, but is used in connection with specific words capable of analogous meaning, the import of all of them is readily understandable when they are considered together and by reason of the accompanying adjectives of “obscene,” “profane,” “lewd,” and “lascivious,” the word “vulgar” becomes restricted and definite; such association clearly exhibits that it is to be viewed only in the sense of moral baseness; therefore, La. Rev. Stat. Ann. § 14:285, when considered in its entirety as should be done, is not unconstitutional. State v. Hertzog, 241 LA. 783, 131 So. 2d 788, 1961 La. LEXIS 593 (June 29, 1961).

• Accusatory Instruments

•• Informations

••• General Overview. — Information did not have to specify the exact lewd, sexually explicit language used by defendant; information was sufficiently specific in alleging that defendant used lewd and lascivious language because these terms had commonly understood meanings. State v. Lewis, 253 LA. 230, 217 So. 2d 381, 1968 La. LEXIS 2528 (Dec. 16, 1968).

• Scienter

•• Specific Intent. — Where defendant freely admitted that he made 10 to 12 harassing and obscene phone calls to the victim, the evidence was sufficient to prove his specific intent under former La. Rev. Stat. Ann. § 14:285(A)(1) (La. Rev. Stat. Ann. § 14:285 was amended in 1984 to provide that improper telephone communications, first offense, is a misdemeanor offense); he did not overcome the presumption of sanity on the grounds that he failed to carry the burden of establishing his defense of insanity and that his personality disorder did not exempt him from criminal responsibility. State v. Martin, 491 So. 2d 458, 1986 La. App. LEXIS 7380 (June 24, 1986).

GOVERNMENTS

• Legislation

•• Interpretation. — Where defendant did not make any threats, he was, nevertheless properly charged with the violation of La. Rev. Stat. Ann. § 14:285, in that he unlawfully made a local anonymous telephone call to a named female wherein he used vulgar, obscene, profane, lewd, lascivious and indecent language because the word “and” in the phrase, “and threats,” was understood in a disjunctive sense, and the use of threats constituted a separate and distinct offense and was not a necessary element of the crime of making anonymous, obscene telephone calls. State v. Hill, 245 LA. 119, 157 So. 2d 462, 1963 La. LEXIS 2649 (Nov. 12, 1963).

•• Overbreadth. — Supreme court reversed quashing of information; La. Rev. Stat. Ann. § 14:285, prohibiting threatening telephone calls was not, under former La. Const. 1921, art. III, § 16 (now La. Const. art. III, § 15), unconstitutionally broader than its former title (which prohibited indecent and anonymous telephone calls), because the additional requirement of a threat limited the Act’s title’s broader definition. State v. Hertzog, 243 LA. 647, 146 So. 2d 149, 1962 La. LEXIS 550 (Nov. 5, 1962).

§ 286. Sale of minor children; penalties.

A. Except as provided by Subsection C, it shall be unlawful for any person to sell or surrender a minor child to another person for money or anything of value, or to receive a minor child for such payment of money or anything of value.

B. Except as provided in Subsection C, the payment or receipt of anything of value for the procurement, attempted procurement, or assistance in the procurement of a party to an act of voluntary surrender of a child for adoption is strictly prohibited.

C. Unless approved by the juvenile court pursuant to Children’s Code Article 1200, no petitioner, person acting on a petitioner’s behalf, agency or attorney or other intermediary shall make or agree to make any disbursements in connection with the adoptive placement, surrender, or adoption of a child other than for the following:

(1) Reasonable medical expenses, including hospital, testing, nursing, pharmaceutical, travel, or other similar expenses, incurred by the biological mother for prenatal care, and those medical and hospital expenses incurred on behalf of the biological mother and child incident to birth.

(2) Reasonable medical expenses, including hospital, testing, nursing, pharmaceutical, travel, or other similar expenses, and foster care expenses incurred on behalf of the child prior to the decree of adoption.

(3) Reasonable expenses incurred by the department or the agency for adjustment counseling and training services provided to the adoptive parents and for home studies or investigations.

(4) Reasonable administrative expenses incurred by the department or the agency, including overhead, court costs, travel costs, and attorney fees connected with an adoption. In approving a reasonable fee for overhead, the court shall consider and include additional expenses incurred by the department or the agency not specifically allocated to the adoption before the court, including the cost of failed adoptions, where those expenses or fees represent actual costs of the department’s or agency’s adoption services permitted by the provisions of this Article.

(5) Reasonable expenses incurred for counseling services provided to a biological parent or a child for a reasonable time before and after the child’s placement for adoption.

(6) Reasonable expenses incurred in ascertaining the information required by Children’s Code Articles 1124 and 1125.

(7) Reasonable living expenses incurred by a mother for a reasonable time before the birth of her child and for no more than forty-five days after the birth.

(8) Reasonable attorney fees, court costs, travel, or other expenses incurred on behalf of a parent who surrenders a child for adoption or otherwise consents to the child’s adoption.

D. A person convicted of violating any of the provisions of this Section shall be punished by a fine not to exceed fifty thousand dollars or imprisonment with or without hard labor for not more than ten years, or both. (Added by Acts 1976, No. 253, § 1; Acts 1984, No. 209, § 1; Acts 1986, No. 262, § 1; Acts 1987, No. 556, § 1; Acts 1999, No. 1062, § 1.)

1999 Amendments. — Acts 1999, No. 1062, § 1, effective January 1, 2000, deleted former (B)(1), which read: “Nothing in this Section shall be construed to prohibit any person contemplating adopting a minor child, not yet born, from paying necessary, actual prenatal care and living expenses of the mother of the minor child adopted, nor of paying necessary, actual living and medical expenses of such mother or child for a reasonable period of time, not to exceed thirty days, after the child is born, nor of paying legal fees of the surrendering parent or parents in connection with the voluntary surrender”; deleted former (B)(2), which read: “’Legal fees’ as used herein shall include anything of value paid or received for rendering of legal services in connection with an act of voluntary surrender of a child for adoption and shall not include a broker’s fee paid in connection with an act of voluntary surrender”; deleted former (B)(3), which read: “’Broker’s fees’ as used herein shall include anything of value paid or received for the procurement, attempted procurement, or assistance in the procurement of a party to an act of voluntary surrender of a child for adoption”; added (C)(1), (C)(2), (C)(3), (C)(4), (C)(5), (C)(6), (C)(7) and (C)(8); substituted “Subsection C” for “law” following “Except as provided by” in (A); in (B), deleted “ ‘Broker’s fees’ as used herein shall include” and inserted “Except as provided in Subsection C, the payment or receipt of” preceding “anything of value,” deleted “paid or received” preceding “for the procurement,” and inserted “is strictly prohibited” following “surrender of a child for adoption.”

CROSS REFERENCES

Louisiana Law. — Provision of information to protect children, see La. R.S. 15:587.1.

Fee disclosure; permissible reimbursement of expenses; court review; report, see La. Ch.C. Art. 1200.

Fee disclosure; permissible reimbursement of expenses; court review; report, see La. Ch.C. Art. 1223.

Permissible reimbursement of expenses, see La. Ch.C. Art. 1283.2.

JUDICIAL DECISIONS

INDEX

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• General Overview

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• General Overview. — Where the parents in effect “pledged” their minor child to defendant as security for the debt owed to defendant’s brother and by receiving the child, defendant obtained the right to enforce payment of the debt, the right to enforce the debt fell within the definition of “anything of value” per La. Rev. Stat. Ann. § 14:2(2), as found in La. Rev. Stat. Ann. § 14:286. State v. Westmoreland, 721 So. 2d 951, 1998 La. App. LEXIS 2884 (Oct. 14, 1998).

Assuming the natural mother used the $ 5,000 given to her by the adoptive parents after the birth of the child for expenses other than those associated with childbearing, she committed the fraud, and a party that committed fraud in a transaction could not seek to rescind that transaction based on the fraud. In re J.E.C., 487 So. 2d 675, 1986 La. App. LEXIS 6668 (Apr. 14, 1986), writ of certiorari denied by 491 So. 2d 26, 1986 La. LEXIS 6813 (La. 1986).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 14:286, Sale of Minor Children, is not violated if the adopting parents pay only actual prenatal care and living expenses of the surrogate mother, and her necessary actual living and medical expenses for 30 days after birth. There may be no payment to a “middleman” or “broker” except for fees charged by licensed non-profit adoption agencies., OPINION No. 83-869, La. Atty. Gen. Op. No. 1983-869; 1983 La. AG LEXIS 219.

Department of Health and Human Resources may request information from attorneys involved in out-of-state adoptions., OPINION No. 89-19, La. Atty. Gen. Op. No. 1989-19; 1989 La. AG LEXIS 14.

Any disbursement or expenses paid in connection with an adoption and approved by the juvenile court pursuant to La. Ch.C. Art. 1200 do not constitute violations of La. R.S. 14:286., OPINION 00-52, La. Atty. Gen. Op. No. 2000-52; 2000 La. AG LEXIS 149.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Symposium: Family Law: Alternative Means of Reproduction: Virgin Territory for Legislation. 44 La. L. Rev. 1641 (July, 1984).

The Court Giveth and the Court Taketh Away: State v. Fernandez-Returning Louisiana’s Children to an Adult Standard. 60 La. L. Rev. 605 (Winter, 2000).

Comment: Surrogate Motherhood Contracts in Louisiana: to Ban or to Regulate? 49 La. L. Rev. 143 (September, 1988).

Comment: Intercountry Adoption from a Louisiana Perspective. 53 La. L. Rev. 1271 (March, 1993).

PART 3. OFFENSES AFFECTING THE PUBLIC GENERALLY.

§ 311. Discharging fire-works or explosives within one thousand feet of hospital prohibited; penalty.

No person shall shoot, discharge, explode, or cause to be shot, discharged or exploded any fire-crackers, fire-works or other explosives within one thousand feet of any hospital in Louisiana.

Whoever violates this Section shall be fined not more than one dollar or imprisoned for not more than one day, or both.

§ 312. Jumping from state bridge for publicity prohibited; penalty.

No person shall dive or jump off of any public bridge, constructed or owned by the state or any of its political subdivisions, where the object and purpose of the act is to gain publicity.

Whoever violates this Section shall be fined not more than twenty-five dollars, or imprisoned for not more than thirty days, or both.

§ 313. Masks or hoods, wearing in public places prohibited; penalty; exceptions; permit to conduct Mardi Gras festivities, how obtained; wearing of hoods, masks, or disguises or giving of candy or other gifts by sex offenders.

A. No person shall use or wear in any public place of any character whatsoever, or in any open place in view thereof, a hood or mask, or anything in the nature of either, or any facial disguise of any kind or description, calculated to conceal or hide the identity of the person or to prevent his being readily recognized.

B. Whoever violates this Section shall be imprisoned for not less than six months nor more than three years.

C. Except as provided in Subsection E of this Section, this Section shall not apply:

(1) To activities of children on Halloween, to persons participating in any public parade or exhibition of an educational, religious, or historical character given by any school, church, or public governing authority, or to persons in any private residence, club, or lodge room.

(2) To persons participating in masquerade balls or entertainments, to persons participating in carnival parades or exhibitions during the period of Mardi Gras festivities, to persons participating in the parades or exhibitions of minstrel troupes, circuses, or other dramatic or amusement shows, or to promiscuous masking on Mardi Gras which are duly authorized by the governing authorities of the municipality in which they are held or by the sheriff of the parish if held outside of an incorporated municipality.

(3) To persons wearing head covering or veils pursuant to religious beliefs or customs.

D. All persons having charge or control of any of the festivities set forth in Paragraph B(2) [Paragraph C(2)] of this Section, shall, in order to bring the persons participating therein within the exceptions contained in Paragraph B(2) [Paragraph C(2)], make written application for and shall obtain in advance of the festivities from the mayor of the city, town, or village in which the festivities are to be held, or when the festivities are to be held outside of an incorporated city, town, or village, from the sheriff of the parish, a written permit to conduct the festivities. A general public proclamation by the mayor or sheriff authorizing the festivities shall be equivalent to an application and permit.

E. Every person convicted of or who pleads guilty to a sex offense specified in R.S. 24:932, is prohibited from using or wearing a hood, mask or disguise of any kind with the intent to hide, conceal or disguise his identity on or concerning Halloween, Mardi Gras, Easter, Christmas, or any other recognized holiday for which hoods, masks, or disguises are generally used. (Acts 1999, No. 1043, § 1, eff. Aug. 15, 1999; Acts 2008, No. 400, § 1, eff. Aug. 15, 2008.)

Editor’s Notes. — In Subsection (D), it appears the legislature intended to create an internal reference to Paragraph (C)(2) of this Section instead of Paragraph (B)(2). Accordingly, the Editor has inserted the intended reference in brackets.

2008 Amendments. — Acts 2008, No. 400, § 1, effective August 15, 2008, added “wearing of hoods, masks, or disguises or giving of candy or other gifts by sex offenders” to the section heading; substituted “Except as provided in Subsection E of this Section, this” for “This” in (C); and added (E).

1999 Amendments. — Acts 1999, No. 1043, § 1, effective August 15, 1999, added (C)(3); redesignated paragraphs as (A) through (D); in (C)(1), substituted “Halloween” for “Hallowe’en,” and deleted “or” following “lodge room”; in (D), inserted “(B)” preceding “(2) of this section” twice.

CROSS REFERENCES

Municipal Law. — Masks or disguises in public. New Orleans Code of Ordinance § 54-313.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The organization known as the Ku Klux Klan is not entitled to the exemption stated under the criminal statute placing restrictions upon the wearing of masks in public., OPINION 95-188, La. Atty. Gen. Op. No. 1995-188; 1995 La. AG LEXIS 148.

§ 313.1. Distributing candy or gifts on Halloween and other public holidays by “sex offenders” prohibited; penalty.

It shall be unlawful for any person convicted of or who pleads guilty to a sex offense specified in R.S. 24:932 to distribute candy or other gifts to persons under eighteen years of age on or concerning Halloween, Mardi Gras, Easter, Christmas, or any other recognized holiday for which generally candy is distributed or other gifts given to persons under eighteen years of age. Whoever violates the provisions of this Section shall be sentenced to a term of imprisonment of not less that six months nor more than three years. (Acts 2008, No. 400, § 1, eff. Aug. 15, 2008.)

§ 314. Mississippi River, making unauthorized cut-offs prohibited; penalty.

No person shall make or cause to be made any cut-off in the Mississippi River without authority of law.

Whoever violates this Section shall be fined not less than one hundred dollars nor more than one thousand dollars and imprisoned for not less than one week nor more than twelve months.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — An elected chief of police of a Lawrason Act Municipality does have supervisory power and authority over police department personnel, and the town council of such municipality may not limit or restrict the inherent supervisory power of the police chief over police personnel., OPINION No. 88-115, La. Atty. Gen. Op. No. 1988-115; 1988 La. AG LEXIS 189.

§ 315. Mississippi River, stopping outlets or bayous prohibited; reopening; penalty.

No person shall stop any outlet or natural bayou of the Mississippi River. If any outlet or natural bayou is closed the opening of it may be ordered by the state engineer at any time.

Whoever violates this Section shall be fined not less than one thousand dollars nor more than ten thousand dollars and shall be liable for all expenses necessary for the reopening of the bayou or outlet.

This Section shall not apply to bayous already closed, or that may be hereafter opened by crevasses.

§ 316. [Repealed.]

Repealed by Acts 2004, No. 577, § 2, effective August 15, 2004.

CROSS REFERENCES

Louisiana Law. — Naming of gymnasium by certain school boards, see La. R.S. 17:85.9.

Naming of school auditoriums by certain school boards, see La. R.S. 17:85.10.

Dr. Leonard C. Barnes Administration Building, see La. R.S. 17:1601.4.

Isaac Greggs Band Hall, see La. R.S. 17:1601.5.

Naming of senior citizens’ services administrative building by certain parish governing authorities, see La. R.S. 33:1236.23.

Oswald-Dubea Arboretum and Nature Center of LaSalle Park, Jefferson Parish, see La. R.S. 33:4570.12.

§ 317. [Repealed.]

Repealed by Acts 1972, No. 255, § 1.

§ 318. Sale of fireworks containing white or yellow phosphorus prohibited; penalty.

No person shall sell, exchange, barter, or in any other manner dispose of any friction firework containing white or yellow phosphorus and explosives, which makes a noise and resembles a piece of candy in size and general appearance.

Whoever violates this Section shall be fined not less than fifty dollars or imprisoned for not more than sixty days, or both.

§ 319. Sale of toy pistols prohibited; penalty; exceptions.

No person shall sell or offer to sell any toy pistol constructed so as to accommodate blank powder cartridges, blank cartridges, or shells used in firing or discharging toy pistols.

Whoever violates this Section shall be fined not less than ten dollars nor more than fifty dollars, or imprisoned for not more than ten days, or both.

Paper cap pistols and other toy pistols not constructed so as to accommodate blank powder cartridges or shells are not included within the provisions of this Section.

§ 320. Telegrams, divulging or obtaining knowledge of contents prohibited; penalty.

No person shall wrongfully obtain, or attempt to obtain, any knowledge of a private telegraphic message by connivance with a clerk, operator, messenger or other employee of a telegraph company. No clerk, operator, messenger or other employee shall use, or suffer or permit to be used, or wilfully divulge to anyone but the person to whom it was addressed or his agent, or a duly authorized United States Government official or under due process of any court of record, the contents of a telegraphic message or dispatch intrusted to him for transmission or delivery, or the nature thereof.

Whoever violates this Section shall be fined not more than two hundred and fifty dollars or imprisoned for not more than four months, or both.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — The Willfulness Requirement: A Chameleon in the Legal Arena. 60 La. L. Rev. 563 (Winter, 2000).

§ 321. Unauthorized signals to persons in charge of locomotives, etc., prohibited; penalty.

No person without authority and in the absence of apparent danger shall, out of the spirit of mischief, or with any purpose other than to prevent or give information of an accident, make or cause to be made any signal to persons in charge of a locomotive, railroad train, or railroad cars, or to any of these persons or in their sight, with intent to cause the stopping of the locomotive, train, or cars.

Whoever violates this Section shall be fined not less than ten dollars nor more than two hundred dollars or imprisoned for not more than three months.

§ 322. Wire-tapping prohibited; penalty.

No person shall tap or attach any devices for the purpose of listening in on wires, cables, or property owned and used by any person, for the transmission of intelligence by magnetic telephone or telegraph, without the consent of the owner.

Whoever violates this Section shall be fined not less than ten dollars nor more than three hundred dollars, or imprisoned for not more than three months.

This Section shall not be construed to prevent officers of the law, while in the actual discharge of their duties, from tapping in on wires or cables for the purpose of obtaining information to detect crime.

§ 322.1. [Repealed.]

Repealed by Acts 1991, No. 795, § 3, effective July 22, 1991.

§ 322.2. [Repealed.]

Repealed by Acts 1991, No. 795, § 3, effective July 22, 1991.

§ 323. Tracking devices prohibited; penalty.

A. No person shall use a tracking device to determine the location or movement of another person without the consent of that person.

B. Whoever violates this Section shall be fined not less than one hundred dollars and not more than five hundred dollars or imprisoned for not more than six months, or both.

C. The provisions of this Section shall not apply to the following:

(1) The owner of a motor vehicle, including the owner of a vehicle available for rent, who has consented to the use of the tracking device with respect to such vehicle.

(2) The lessor or lessee of a motor vehicle and the person operating the motor vehicle who have consented to the use of a tracking device with respect to such vehicle.

(3) Any law enforcement agency, including state, federal, and military law enforcement agencies, who is acting pursuant to a court order or lawfully using the tracking device in an ongoing criminal investigation, provided that the law enforcement officer employing the tracking device creates a contemporaneous record describing in detail the circumstances under which the tracking device is being used.

(4) A parent or legal guardian of a minor child whose location or movements are being tracked by the parent or legal guardian.

(5) The Department of Public Safety and Corrections tracking an offender who is under its custody or supervision.

(6) Any provider of a commercial mobile radio service (CMRS), such as a mobile telephone service or vehicle safety or security service, which allows the provider of CMRS to determine the location or movement of a device provided to a customer of such service.

(7) Any commercial motor carrier operation.

D. For the purposes of this Section, a “tracking device” means any device that reveals its location or movement by the transmission of electronic signals. (Acts 2010, No. 807, § 1, eff. Aug. 15, 2010.)

§ 324. Abandoning or discarding ice boxes or other air tight containers; penalty.

A. It shall be unlawful for any person, firm or corporation to leave outside of any building or dwelling in a place accessible to children, any abandoned, unattended or discarded ice box, refrigerator, or any other container of any kind which has an airtight door or doors, or which may not be released for opening from the inside of said icebox, refrigerator or container. It shall further be unlawful for any person, firm or corporation, to leave outside of any building or dwelling in a place accessible to children any abandoned, unattended or discarded icebox, refrigerator, or any other container of any kind which is airtight and has a snap lock or other device thereon without first removing said snap lock or locks, or door or doors, from said icebox, refrigerators or containers.

B. Should any person, firm or corporation violate any of the provisions of this Section they shall be deemed guilty of a misdemeanor, and upon conviction thereof shall be fined not exceeding $1,000.00, or imprisoned for not in excess of six months, or both, at the discretion of the court. (Acts 1954, No. 75, §§ 1, 2.)

CROSS REFERENCES

Municipal Law. — Abandoned property generally > refrigerators, iceboxes, etc. New Orleans Code of Ordinance § 66-351.

Criminal law > abandoning iceboxes and refrigerators. Baton Rouge Code of Ordinance § 13:1009.

§ 325. Annual registration of conductors of public opinion polls; penalty for failure.

A. (1) Any persons, associations, partnerships, or corporations who offer themselves to the public as professional poll takers shall register with the secretary of state before commencing such activity and annually thereafter not later than February fifteenth of each year. Only the managing or overseeing party responsible for conducting the poll must register under this Act, and it will not be necessary for individuals hired by the managing or overseeing party to register on an individual basis.

(2) Such registration shall state that the person, association, partnership, or corporation is engaging in the making of public opinion polls or samplings in the state of Louisiana; the name and current mailing address of the person, association, partnership, or corporation under which the polls are conducted; the name and current mailing address of the principal executive officer thereof; and the year for which the registration is filed. It shall be signed by the principal executive officer thereof. The secretary of state is directed to collect a registration fee as provided in R.S. 49:222 for each such registration.

B. Failure to comply with the provisions of this section shall be punishable, for the first offense, by a fine of one hundred dollars or ten days in jail, or both; for the second offense, by a fine of two hundred dollars or ten days in jail, or both; and for the third offense, by a fine of five hundred dollars or ten days in jail, or both.

C. The secretary of state shall keep the registrations filed with him under this section as a part of the permanent public records of his office and may cause same to be published annually. (Added by Acts 1960, No. 564, §§ 1, 2; Amended by Acts 1972, No. 602, § 1; Acts 2008, No. 913, § 3, eff. Aug. 15, 2008.)

2008 Amendments. — Acts 2008, No. 913, § 3, effective August 15, 2008, in (A)(1), substituted “February fifteenth of each year” for “February 15 of each year” and made a minor stylistic change; and in (A)(2), and substituted “as provided in R.S. 49:222” for “of five dollars” and made a stylistic change.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Students conducting political poll as part of school related activity are not professional poll takers. The results of such polls are public records, no fee other than copying costs may be charged to parties requesting the poll., OPINION NUMBER 91-253, La. Atty. Gen. Op. No. 1991-253; 1991 La. AG LEXIS 297.

§ 326. Processions, marches, parades, or demonstrations; permits; liability; bond; exemptions; penalty.

A. Any procession, march, parade or public demonstration of any kind or for whatever purpose is prohibited by any group, association or organization on any public sidewalk, street, highway, bridge, alley, road or other public passageway of any municipality or unincorporated town or village unless there first has been obtained a permit therefor, and in all cases the person or persons or the group, association or organization to whom the permit is issued shall be liable for all damage to property or persons which may arise out of or in connection with any such procession, march, parade or public demonstration for which a permit is issued.

B. Application for the permit required herein shall be made to the mayor and governing authority of the municipality or to the governing authority of the parish in which the unincorporated town or village in which the procession, march, parade or public demonstration is located, as the case may be. Permits may be granted by the authority to which application is made, provided, however, that bond in the amount of ten thousand dollars has first been filed with the mayor and municipal governing authority or with parish governing authority, as the case may be, as security for the payment of any damage or injury which may occur as the result of or in connection with such procession, march, parade or public demonstration.

C. The provisions of this Section shall apply to all groups, associations, or organizations regardless of race, creed, disability, as defined in R.S. 51:2232(11), color, or political beliefs of its members; however, nothing contained herein shall apply to a bona fide legitimate labor organization or professional firefighter or police association or to any lawful activity of a labor union permitted by law, nor shall these provisions apply to any procession or parade directly held or sponsored by the governing authority of any municipality or the governing authority of any parish, nor shall these provisions apply to any procession, march, or parade directly held or sponsored by a bona fide organization specifically for the celebration of Mardi Gras and/or directly related prelenten or carnival festivities, school parades or other functions, parish parades or other functions, state, parish, or municipal fairs or other such related activities. However, the provisions of this Section shall apply only to parishes with a population of more than four hundred fifty thousand.

D. Whoever violates any provision of this Section shall be guilty of a misdemeanor and upon conviction shall, for each offense, be fined not more than one thousand dollars or be imprisoned for not more than six months, or both. (Acts 1964, No. 266, §§ 1 to 4; Acts 1993, No. 672, § 1; Acts 1993, No. 820, § 2.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — There has been no state or federal judicial interpretation of the constitutionality of La. R.S. 14:326; no group is exempt from the security bond requirement except for those specifically enumerated in Subsection C of that statute, no procedures exist which would enable the bond requirement to be waived., OPINION No. 85-825, La. Atty. Gen. Op. No. 1985-825; 1986 La. AG LEXIS 766.

§ 327. Obstructing a fireman.

A. (1) It shall be unlawful for any person intentionally to obstruct any fireman while in the performance of his official duties. Obstructing a fireman is hereby defined as intentionally hindering, delaying, hampering, interfering with, or impeding the progress of any regularly employed member of a fire department of any municipality, parish, or fire protection district of the state of Louisiana, or any volunteer fireman of the state of Louisiana while in the performance of his official duties; or cursing, reviling, or using any opprobrious language directed at any such fireman while in the performance of his official duties.

(2) For the purposes of this Section, “fireman” shall include certified first responders as defined in R.S. 40:1231(9), certified emergency medical technicians as defined in R.S. 40:1231(5), and any firefighter regularly employed by a fire department of any municipality, parish, or fire protection district of the state of Louisiana, or any volunteer fireman of the state of Louisiana.

B. Whoever commits the crime of obstructing a fireman shall be punished as follows:

(1) If the act constituting the offense is equivalent to manslaughter or attempted murder as those crimes are defined in the Louisiana Criminal Code, he shall be imprisoned at hard labor for not less than ten nor more than thirty-five years.

(2) If the act constituting the offense is equivalent to aggravated battery as that crime is defined in the Louisiana Criminal Code, he shall be imprisoned with or without hard labor for not less than five years nor more than twenty years.

(3) If the act constituting the offense is equivalent to simple battery, aggravated assault, or false imprisonment, as those crimes are defined in the Louisiana Criminal Code, he shall be fined not less than one thousand dollars nor more than five thousand dollars or imprisoned for not less than two years nor more than ten years, or both.

(4) If the act constituting the offense is equivalent to simple assault as that crime is defined in the Louisiana Criminal Code, he shall be fined not less than one thousand dollars nor more than five thousand dollars or imprisoned for not less than one year nor more than five years, or both.

(5) In all other cases, he shall be fined not less than five hundred dollars nor more than one thousand dollars or imprisoned for not less than six months nor more than five years, or both.

C. Whoever attempts to commit the crime of obstructing a fireman shall be fined not less than two-thirds of the minimum fine nor more than two-thirds of the maximum fine provided in Subsection B hereof or imprisoned for not less than two-thirds of the minimum term nor more than two-thirds of the maximum term as provided in Subsection B hereof, or both. For the purposes of this Subsection, an attempt shall be defined as provided in R.S. 14:27.

D. The penalties provided in this section for the crime of obstructing a fireman shall be in addition to any other penalties provided by existing law. (Acts 1968, No. 183, §§ 1-4; Acts 2005, No. 29, § 1, eff. Aug. 15, 2005.)

2005 Amendments. — Acts 2005, No. 29, § 1, effective August 15, 2005, added (A)(2); substituted “state” for “State” throughout (A)(1); and rewrote (B)(1)-(5) and (C), which increased the penalties for the crime of obstructing a fireman.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: The Louisiana Criminal Code of 1942 — Doctrinal Provisions, Defenses, and Theories of Culpability. 52 La. L. Rev. 1083 (May, 1992).

§ 328. Obstruction or interference with members of staff, faculty, or students of educational institutions; trespass, damage to property; felony; penalties.

A. No person shall, on the campus or grounds of any state or public owned and operated junior college, college, university or branch thereof or any high school or junior high school in this state, hereinafter referred to as “educational institutions”, or at or in any building or other facility thereof, willfully deny to students, school officials, teachers or other employees and invitees and guests thereof:

(1) Lawful freedom of movement on the campus or grounds;

(2) Lawful use of any property or facilities of any educational institution; or

(3) Their right of lawful ingress and egress to and from the physical facilities of such educational institution.

B. No person shall, on the campus or grounds of any educational institution or at or in any building or other facility owned, operated, controlled or administered by the governing authority of any such institution, willfully obstruct or impede any member of the faculty or administrative staff or other personnel of such institution in the lawful performance of their duties, or willfully obstruct or impede any student of such institution in the lawful pursuit of his educational activities or activities related thereto or a part thereof, through the use of restraint, abduction, coercion or intimidation, or by any action as a result of which force and/or violence are present or threatened.

C. No person shall willfully refuse or fail to leave the property of or any building or other facility owned, operated, controlled or administered by the governing authority of any such institution of higher education upon being requested to do so by the chief administrative officer or his designee charged with maintaining order on the campus or grounds and in the facilities thereon, if such person is committing, threatens to commit or incites others to commit any act which would disrupt, impair, interfere with or obstruct the lawful missions, processes, procedures or functions of the educational institution.

D. Nothing in this section shall be construed to prevent lawful assembly and peaceful and orderly petition for the redress of grievances, including any labor dispute between an educational institution and its employees, or any contractor or subcontractor or any employees thereof. Providing that nothing herein contained shall apply to a bona fide legal labor organization or to any of its legal activities such as picketing, lawful assembly or concerted activities in the interest of its members for the purpose of accomplishing or securing more favorable wage standards, hours of employment and working conditions.

E. Whoever violates any provision of this section shall be punished by a fine of not to exceed five hundred dollars or be imprisoned for not more than six months, or both.

F. The provisions of this section shall be supplemental and in addition to any other applicable laws of this state. (Added by Acts 1969, No. 58, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Southeastern Louisiana University is required to develop and adopt written security rules, regulations, and procedures, such that are necessary to serve campus buildings and residence halls, for example. Ultimately, however, the institution’s security policies should reflect furtherance of valid educational objectives, one of which would be creating and maintaining a safe and secure campus environment. Because R.S. 17:3351 vests the management boards with a duty to adopt security policies, perhaps they can provide direction in developing rules that demonstrate a sufficient connexity to educational processes., OPINION NUMBER 92-696, La. Atty. Gen. Op. No. 1992-696; 1992 La. AG LEXIS 614.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — The Willfulness Requirement: A Chameleon in the Legal Arena. 60 La. L. Rev. 563 (Winter, 2000).

§ 329. Interfering with a law enforcement investigation.

A. Interfering with a law enforcement investigation is the intentional interference or obstruction of a law enforcement officer conducting investigative work at the scene of a crime or the scene of an accident by refusing to move or leave the immediate scene of the crime or the accident when ordered to do so by the law enforcement officer when the offender has reasonable grounds to believe the officer is acting in the performance of his official duties.

B. For the purposes of this Section, “law enforcement officer” means any commissioned police officer, sheriff, deputy sheriff, marshal, deputy marshal, correctional officer, constable, wildlife enforcement agent, state park warden, livestock brand inspector, forestry officer, or probation and parole officer.

C. Whoever violates the provisions of this Section shall be fined not more than five hundred dollars, imprisoned for not more than six months, or both. (Acts 2010, No. 349, § 1, eff. Aug. 15, 2010.)

§ 329.1. Riot.

A. A riot is a public disturbance involving an assemblage of three or more persons acting together or in concert which by tumultuous and violent conduct, or the imminent threat of tumultuous and violent conduct, results in injury or damage to persons or property or creates a clear and present danger of injury or damage to persons or property. (Acts 1969, No. 176, § 2.)

CROSS REFERENCES

Louisiana Law. — Command to disperse; who may give; failure to comply, see La. R.S. 14:329.3.

Wrongful use of public property; permits for use of public property, see La. R.S. 14:329.4.

Punishment, see La. R.S. 14:329.7.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• Riot, Rout & Unlawful Assembly

•••• General Overview. — The Supreme Court of Louisiana assumed for the sake of its review of the case that a trial judge’s hypothesis that rioting was a single crime that could be committed in several ways, but in strong dicta the Supreme Court stated that it appeared certain that it was in fact incorrect to charge and try the defendant for the single, all-inclusive crime of rioting. State v. Beavers, 364 So. 2d 1004, 1978 La. LEXIS 5460 (Nov. 13, 1978).

• Accusatory Instruments

•• Informations

••• General Overview. — Although in strong dicta the Supreme Court of Louisiana stated that it appeared certain that it was incorrect to charge and try a defendant for the single, all-inclusive crime of rioting, which was not a separate crime, and such an error in the bill of information was an error patent on the face of the record, because the information did make reference to three individual crimes, the Supreme Court choose not to rest its reversal solelyon that narrow ground. State v. Beavers, 364 So. 2d 1004, 1978 La. LEXIS 5460 (Nov. 13, 1978).

• Verdicts

•• Inconsistent Verdicts. — Assuming that under La. Rev. Stat. Ann. §§ 14:329.1-14:329.8, rioting was a single crime that could be committed in several ways, where the jury was instructed that a defendant was on trial for only one crime which could be committed three different ways, the verdicts received and recorded by the trial judge were not responsive to the single charge of rioting upon which defendant was tried, and were incorrect because they did not clearly indicate that the jury had agreed upon one of the responsive verdicts that could have been rendered; so defendant’s motion for arrest of judgment under La. Code Crim. Proc. Ann. art. 859 should have been sustained. State v. Beavers, 364 So. 2d 1004, 1978 La. LEXIS 5460 (Nov. 13, 1978).

§ 329.2. Inciting to riot.

Inciting to riot is the endeavor by any person to incite or procure any other person to create or participate in a riot. (Acts 1969, No. 176, § 3.)

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 15:603.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• Riot, Rout & Unlawful Assembly

•••• General Overview. — At no time during the trial did the prosecution present any evidence that connected the incidents of violence with defendant’s speech; the evidence presented had not shown that any of the persons responsible for the acts of violence had heard or were motivated by defendant’s speech, and no evidence had been introduced that even tended to show that defendant had willfully endeavored to incite or procure a riot; defendant should have been granted a directed verdict in the prosecution that accused him of inciting a riot. State v. Douglas, 278 So. 2d 485, 1973 La. LEXIS 5944 (May 7, 1973).

§ 329.3. Command to disperse; who may give; failure to comply.

Any law enforcement or peace officer or public official responsible for keeping the peace may issue a command to disperse under the authority of R.S. 14:329.1-14:329.8 if he reasonably believes that riot is occurring or about to occur. The command to disperse shall be given in a manner reasonably calculated to be communicated to the assemblage.

Whoever willfully fails to comply with a lawful command to disperse shall be punished in accordance with the provisions of R.S. 14:329.7. (Acts 1969, No. 176, § 4.)

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — The Willfulness Requirement: A Chameleon in the Legal Arena. 60 La. L. Rev. 563 (Winter, 2000).

§ 329.4. Wrongful use of public property; permits for use of public property.

Wrongful use of public property is:

(1) The intentional entering of or onto any public property without the permission of the lawful custodian thereof, or his designated representative, at any time when the public property is not open to the public and the remaining in or occupying of any public property after having been requested to leave by the lawful custodian thereof, or his designated representative, or any law enforcement or peace officer, and

(2) The depriving of the general public of the intended use of public property without a permit.

In accordance with R.S. 14:329.1-14:329.8, permits to occupy or use public property may be obtained from the lawful custodian thereof, or his designated representative, upon written application therefor. All such applications shall (1) describe the public property sought to be occupied or used, and (2) state the period of time during which the public property will be occupied or used.

The lawful custodian, or his designated representative, may issue the permit if he determines that the use or occupation of the public property will not reasonably interfere with the intended or customary use of the public property by the general public and that the intended use will not destroy or damage the public property.

For the purposes of this section, the term “public property” means any public land, building, facility, structure or enclosure used for a public purpose or as a place of public gathering, owned and/or under the control of the state or one of its agencies or political subdivisions. (Acts 1969, No. 176, § 5.)

§ 329.5. Prohibition of interference with educational process; certain activities excepted.

A. No person shall, on the campus or lands of any university, college, junior college, trade or vocational-technical school, special school, elementary or secondary school in this state, hereinafter referred to as “institutions of learning,” or at or in any building or other facility thereof owned, operated or controlled by the state or any of its agencies or political subdivisions, willfully deny to students, school officials, faculty, employees, invitees and guests thereof:

(1) Lawful freedom of movement on the campus or lands; or

(2) Lawful use of the property, facilities or parts of any institution of learning; or

(3) The right of lawful ingress and egress to and from the institution’s physical facilities.

B. No person shall, on the campus of any institution of learning or at or in any building or other facility thereof owned, operated or controlled by the state or any agency or political subdivision thereof, willfully impede the staff or faculty of such institution in the lawful performance of their duties, or willfully impede a student of such institution in lawful pursuit of his educational activities, through use of restraint, abduction, coercion, or intimidation, or when force and violence are present or threatened.

C. No person shall willfully refuse or fail to leave the property of, or any building or other facility owned, operated or controlled by the state or any agency or political subdivision thereof, upon being requested to do so by the chief administrative officer thereof, or by his designee charged with maintaining order on the campus or grounds and in its facilities, or a dean of such institution of learning, if such person is committing, threatens to commit, or incites others to commit, any act which would or is likely to disrupt, impair, interfere with or obstruct the lawful missions, processes, procedures or functions of such institutions of learning.

D. Nothing contained in R.S. 14:329.1 - 14:329.8 shall apply to a bona fide legitimate labor organization or to any of its legal activities such as lawful picketing, lawful assembly or concerted activity in the interest of its members for the purpose of accomplishing or securing more favorable wage standards, hours of employment or working conditions. (Acts 1969, No. 176, § 6.)

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — The Willfulness Requirement: A Chameleon in the Legal Arena. 60 La. L. Rev. 563 (Winter, 2000).

§ 329.6. Proclamation of state of emergency; conditions therefor; effect thereof.

A. During times of great public crisis, disaster, rioting, catastrophe, or similar public emergency within the territorial limits of any municipality or parish, or in the event of reasonable apprehension of immediate danger thereof, and upon a finding that the public safety is imperiled thereby, the chief executive officer of any political subdivision or the district judge, district attorney, or the sheriff of any parish of this state, or the public safety director of a municipality, may request the governor to proclaim a state of emergency within any part or all of the territorial limits of such local government. Following such proclamation by the governor, and during the continuance of such state of emergency, the chief law enforcement officer of the political subdivision affected by the proclamation may, in order to protect life and property and to bring the emergency situation under control, promulgate orders affecting any part or all of the territorial limits of the municipality or parish:

(1) Establishing a curfew and prohibiting and/or controlling pedestrian and vehicular traffic, except essential emergency vehicles and personnel;

(2) Designating specific zones within which the occupancy and use of buildings and the ingress and egress of vehicles and persons shall be prohibited or regulated;

(3) Regulating and closing of places of amusement and assembly;

(4) Prohibiting the sale and distribution of alcoholic beverages;

(5) Prohibiting and controlling the presence of persons on public streets and places;

(6) Subject to the provisions of Subsection H of this Section, regulating and controlling the possession, storage, display, sale, transport and use of firearms, other dangerous weapons and ammunition;

(7) Regulating and controlling the possession, storage, display, sale, transport and use of explosives and flammable materials and liquids, including but not limited to the closing of all wholesale and retail establishments which sell or distribute gasoline and other flammable products;

(8) Regulating and controlling the possession, storage, display, sale, transport and use of sound apparatus, including but not limited to public address systems, bull horns and megaphones.

(9) Prohibiting the sale or offer for sale of goods or services within the designated emergency area for value exceeding the prices ordinarily charged for comparable goods and services in the same market area at, or immediately before, the time of the state of emergency, unless the price of the seller is attributable to fluctuation in the applicable commodity markets, applicable regional or national market trends, or to reasonable expenses and a charge for any attendant business risk in addition to the cost of the goods and services which necessarily are incurred in procuring or selling the goods and services during the state of emergency.

B. Such orders shall be effective from the time and in the manner prescribed in such orders and shall be published as soon as practicable in a newspaper of general circulation in the area affected by such order and transmitted to the radio and television media for publication and broadcast. Such orders shall cease to be in effect five days after their promulgation or upon declaration by the governor that the state of emergency no longer exists, whichever occurs sooner; however, the chief law enforcement officer, with the consent of the governor, may extend the effect of such orders for successive periods of not more than five days each by republication of such orders in the manner hereinabove provided.

C. All orders promulgated pursuant to this section shall be executed in triplicate and shall be filed with the clerk of court of the parish affected and with the secretary of state of this state.

D. During any period during which a state of emergency exists the proclaiming officer may appoint additional peace officers or firemen for temporary service, who need not be in the classified lists of such departments. Such additional persons shall be employed only for the time during which the emergency exists.

E. During the period of the existence of the state of emergency the chief law enforcement officer of the political subdivision may call upon the sheriff, mayor, or other chief executive officer of any other parish or municipality to furnish such law enforcement or fire protection personnel, or both, together with appropriate equipment and apparatus, as may be necessary to preserve the public peace and protect persons and property in the requesting area. Such aid shall be furnished to the chief law enforcement officer requesting it insofar as possible without withdrawing from the political subdivision furnishing such aid the minimum police and fire protection appearing necessary under the circumstances. In such cases when a state of emergency has been declared by the governor pursuant to R.S. 29:724 et seq., all first responders who are members of a state or local office of homeland security and emergency preparedness, including but not limited to medical personnel, emergency medical technicians, persons called to active duty service in the uniformed services of the United States, Louisiana National Guard, Louisiana Guard, Civil Air Patrol, law enforcement and fire protection personnel acting outside the territory of their regular employment shall be considered as performing services within the territory of their regular employment for purposes of compensation, pension, and other rights or benefits to which they may be entitled as incidents of their regular employment. Law enforcement officers acting pursuant to this Section outside the territory of their regular employment have the same authority to enforce the law as when acting within the territory of their own employment.

F. Notwithstanding the provisions of this Section, except in an imminent life threatening situation nothing herein shall restrict any uniformed employee of a licensed private security company, acting within the scope of employment, from entering and remaining in an area where an emergency has been declared. The provisions of this Subsection shall apply if the licensed private security company submits a list of employees and their assignment to be allowed into the area, to the Louisiana State Board of Private Security Examiners, which shall forward the list to the chief law enforcement office of the parish and, if different, the agency in charge of the scene.

G. As used in this Section:

(1) “Disaster” shall have the same meaning as provided in R.S. 29:723(1).

(2) “Emergency” shall have the same meaning as provided in R.S. 29:723(2).

H. (1) Nothing in this Section shall authorize the seizure or confiscation of any firearm or ammunition from any individual who is lawfully carrying or possessing the firearm or ammunition except as provided in Paragraph (2) of this Subsection.

(2) A peace officer who is acting in the lawful discharge of the officer’s official duties may disarm an individual if the officer reasonably believes it is immediately necessary for the protection of the officer or another individual. The peace officer shall return the firearm to the individual before discharging that individual unless the officer arrests that individual for engaging in criminal activity, or seizes the firearm as evidence pursuant to an investigation for the commission of a crime. (Acts 1969, No. 176, § 7; Acts 1990, No. 152, § 1, eff. July 1, 1990; Acts 1999, No. 267, § 1, eff. Aug. 15, 1999; Acts 2003, No. 40, § 1, eff. May 23, 2003; Acts 2004, No. 316, § 1, eff. June 18, 2004; Acts 2006, No. 275, § 1, eff. June 8, 2006; Acts 2008, No. 668, § 1, eff. Aug. 15, 2008; Acts 2009, No. 494, § 1, eff. Aug. 15, 2009.)

2009 Amendments. — The 2009 amendment by No. 494, in (A)(9), substituted “unless the price of the seller is attributable to fluctuation in the applicable commodity markets, applicable regional or national market trends, or to” for “However, the value received may include,” added “or selling” and deleted “pursuant to the provisions of R.S. 29:701 through 716” following “emergency.”

2008 Amendments. — Acts 2008, No. 668, § 1, effective August 15, 2008, substituted “Subject to the provisions of Subsection H of this Section, regulating” for “Regulating” in (A)(6).

2006 Amendments. — Acts 2006, No. 275, § 1, effective June 8, 2006, added (H).

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute made a minor punctuation change to Subsection (E) as amended by Acts 2004, No. 316, § 1.

2004 Amendments. — Acts 2004, No. 316, § 1, effective June 18, 2004, in (E), substituted “In such cases” for “In such case,” and inserted “when a state of emergency... Civil Air Patrol.”

2003 Amendments. — Acts 2003, No. 40, § 1, effective May 23, 2003, deleted the former second to last sentence, which read “The political subdivision receiving such aid shall reimburse the cost thereof to the other political subdivision which furnished the aid, including the cost of compensation of personnel, expenses incurred by reason of the injury or death of any such personnel while rendering such aid, expenses of furnishing equipment and apparatus, compensation for damages to or loss of equipment or apparatus while in service outside the territory of its regular use, and such other reasonable expenses as may be incurred by any such political subdivision furnishing such aid” in (E); and added (G).

1999 Amendments. — Acts 1999, No. 267, § 1, effective August 15, 1999, added (F).

CROSS REFERENCES

Louisiana Law. — Evacuations and curfews, see La. R.S. 29:730.3.

Violations; judicial relief; prima facie proof, see La. R.S. 29:734.

Powers, duties, authorities, and responsibilities; meetings; quorum, see La. R.S. 37:3274.

Municipal Law. — Closure of bars under certain circumstances. New Orleans Code of Ordinance § 10-186.
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GOVERNMENTS

• Local Governments

•• Police Power. — Curfew established by a parish mayor-president during a time of great public crisis was invalid because the mayor was not a “chief law enforcement officer” within the meaning of La. Rev. Stat. Ann. § 14:329.6 and had no law enforcement authority. State v. Gauthier, 263 LA. 678, 269 So. 2d 204, 1972 La. LEXIS 5817 (Nov. 6, 1972).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — There is no statewide curfew for minors in Louisiana., OPINION No. 82-806, La. Atty. Gen. Op. No. 1982-806; 1982 La. AG LEXIS 292.

Government of a Lawrason Act municipality., OPINION NUMBER 83-126, La. Atty. Gen. Op. No. 1983-126; 1983 La. AG LEXIS 742.

A municipal police officer’s police power is limited to the territorial jurisdiction in which he is employed. A municipal police officer should be commissioned under R.S. 40:1379.1 or R.S. 33:1435.1 in order to have police power outside of his territorial jurisdiction., OPINION NO 88-116, La. Atty. Gen. Op. No. 1988-116; 1988 La. AG LEXIS 76.

A felony conviction set aside pursuant to C.Cr.P. Art. 893 may not be expunged of record. A felony conviction set aside pursuant to C.Cr.P. Art 893 may serve as the predicate conviction for a prosecution instituted under R.S. 14:95.1. Ownership of a firearm may constitute constructive possession of a firearm as one element of the crime of possession of a firearm by a convicted felon. A permit to possess firearms issued to a convicted felon who has completed the requirements of R.S. 14:95.1(C)(2) is valid only within the parish in which it is issued., OPINION NUMBER 92-320, La. Atty. Gen. Op. No. 1992-320; 1992 La. AG LEXIS 231.

Discusses a municipal police officer’s police power within and outside his territorial jurisdiction., OPINION NUMBER 94-217, La. Atty. Gen. Op. No. 1994-217; 1994 La. AG LEXIS 469.

Finally, a parish may dispatch personnel and equipment in response to emergencies involving private individuals and/or property, without the necessity of a formal declaration of emergency. In such cases, discretion should be exercised so that the level of the services provided are not so excessive that they constitute an unconstitutional use of public personnel and equipment., OPINION NUMBER 99-94, La. Atty. Gen. Op. No. 1999-94; 1999 La. AG LEXIS 130.

A Police Jury President cannot override a state ban, i.e. the Governor’s Proclamation and lift a burn ban in the Parish. The State supersedes the Parish. A Fire Chief has no legal statutory authority to invoke a burn ban., Opinion No. 01-99, La. Atty. Gen. Op. No. 2001-99; 2001 La. AG LEXIS 142.

The attorney general, the district attorney or the parish attorney are specifically and exclusively given the authority to bring appropriate judicial action in the event of price gouging, which is the selling of goods or services, including gasoline, at a price during a state of emergency that exceeds the price normally charged, in accordance with R.S. 29:732 and 29:734 as well as R.S. 14:329.6 and 14:329.7. Opinion No. 05-0366. 2006 La. AG LEXIS 151.

§ 329.7. Punishment.

A. Whoever willfully is the offender or participates in a riot, or is guilty of inciting a riot, or who fails to comply with a lawful command to disperse, or who is guilty of wrongful use of public property, or violates any other provision hereof shall be fined not more than five hundred dollars or be imprisoned not more than six months, or both.

B. Where as a result of any willful violation of the provisions of R.S. 14:329.1-14:329.8 there is any serious bodily injury or any property damage in excess of five thousand dollars, such offender shall be imprisoned at hard labor for not more than five years.

C. Where, as a result of any willful violation of the provisions of R.S. 14:329.1-14:329.8, the death of any person occurs, such offender shall be imprisoned at hard labor for not to exceed twenty-one years. (Acts 1969, No. 176, § 8.)

CROSS REFERENCES

Louisiana Law. — Command to disperse; who may give; failure to comply, see La. R.S. 14:329.3.

Violations; judicial relief; prima facie proof, see La. R.S. 29:734.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Finally, a parish may dispatch personnel and equipment in response to emergencies involving private individuals and/or property, without the necessity of a formal declaration of emergency. In such cases, discretion should be exercised so that the level of the services provided are not so excessive that they constitute an unconstitutional use of public personnel and equipment., OPINION NUMBER 99-94, La. Atty. Gen. Op. No. 1999-94; 1999 La. AG LEXIS 130.

The attorney general, the district attorney or the parish attorney are specifically and exclusively given the authority to bring appropriate judicial action in the event of price gouging, which is the selling of goods or services, including gasoline, at a price during a state of emergency that exceeds the price normally charged, in accordance with R.S. 29:732 and 29:734 as well as R.S. 14:329.6 and 14:329.7. Opinion No. 05-0366. 2006 La. AG LEXIS 151.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — The Willfulness Requirement: A Chameleon in the Legal Arena. 60 La. L. Rev. 563 (Winter, 2000).

§ 329.8. Applicability of other acts.

The provisions of R.S. 14:329.1 to 329.8 shall be supplemental and in addition to any other applicable laws of this state, including but not limited to the Louisiana Disaster Act of 1974, R.S. 29:701 through 716. (Amended by Acts 1990, No. 152, § 1, eff. July 1, 1990.)

§ 330. Motion picture ratings; definitions; prohibition on advertising coming attraction with more restrictive rating.

A. An owner or operator of any motion picture theatre, including a drive-in theatre, shall spell out on the face of all motion picture advertisements the rating of the advertised attraction, each in conspicuous and legible type in contrast by typography, layout, or color with other printed matter appearing on the advertisement.

B. No owner or operator of any motion picture theatre, including a drive-in theatre, shall advertise, or permit to be advertised by film a coming attraction which has a more restrictive rating than the motion picture currently engaged at the aforementioned establishments. For the purposes of this section a restrictive rating is one which excludes certain people from the viewing audience on the basis of age and the subject matter of the motion picture.

C. Any person who violates the provisions of this section shall be fined not less than one hundred dollars nor more than five hundred dollars or be imprisoned for not more than six months, or both. (Added by Acts 1970, No. 425, §§ 1, 2; Acts 1970, No. 634, §§ 1, 2; Amended by Acts 1974, No. 180, § 1.)

§ 331. Prohibition of debt adjusting when conducted for profit.

A. Except as otherwise provided herein, no person shall engage in the business of debt adjusting.

B. As used in this section, the following words and phrases shall have the following meaning, unless the context clearly indicates otherwise:

(1) “Person” means an individual, corporation, partnership, trust, firm, association or other legal entity.

(2) “Debt adjusting” means the making of a contract, express or implied, with a debtor whereby the debtor agrees to pay a certain amount of money or other thing of value periodically to the person engaged in the debt adjusting business who shall, for a consideration, distribute the same among certain specified creditors in accordance with a plan agreed upon. The term includes debt adjustment, budget counseling, debt management or debt pooling service or the holding of oneself out, by words of similar import, as providing services to debtors in the management of their debts and contracting with the debtor for a fee to (a) effect the adjustment, compromise, or discharge of any account, note, or other indebtedness, of the debtor, or (b) receive from the debtor and disperse to his creditors any money or other thing of value.

C. This section shall not apply to:

(1) Situations involving debt adjusting incurred incidentally in the lawful practice of law in this state;

(2) Banks and fiduciaries, as duly authorized and admitted to transact business in this state and performing credit and financial adjusting service in the regular course of their principal business;

(3) Title insurers and abstract companies, while doing an escrow business;

(4) Judicial officers or others acting under court orders;

(5) Nonprofit or charitable corporations or associations engaged in debt adjusting;

(6) Situations involving debt adjusting incurred incidentally in connection with lawful practice as a certified public accountant;

(7) Bona fide trade or mercantile associations in the course of arranging adjustment of debts with business establishments;

(8) Employers for their employees;

(9) Any person who, at the request of a debtor, arranges for or makes a loan to the debtor, and who, at the authorization of the debtor, acts as an adjuster of the debtor’s debts in the disbursement of the proceeds of the loan, without compensation for services rendered in adjusting the debts.

D. Whoever shall engage in the business of debt adjusting shall be guilty of a misdemeanor and upon conviction thereof shall be fined not more than five hundred dollars or imprisoned for not more than six months, or both. (Added by Acts 1972, No. 451, §§ 1 to 3.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Company that collects funds from clients and merely distributes funds to clients’ creditors is not engaged in “debt adjusting” as defined by statute., Opinion No. 98-155, La. Atty. Gen. Op. No. 1998-155; 1998 La. AG LEXIS 234.

§ 332. Interference with medical treatment.

A. Interference with medical treatment is the intentional and willful interference with a physician, physician’s trained assistant, nurse, nurse’s aide, paramedic, emergency medical technician, or other medical or hospital personnel in the performance of their duties relating to the care and treatment of patients in any hospital, clinic, other medical facility, or at the scene of a medical emergency.

B. Whoever violates the provisions of this Section shall be fined not less than one hundred dollars or more than two hundred and fifty dollars upon conviction of a first offense, and not less than two hundred fifty dollars or more than five hundred dollars or ten days in jail or both upon conviction of any subsequent offense. (Added by Acts 1979, No. 497, § 1. Acts 1984, No. 723, § 1.)

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — The Willfulness Requirement: A Chameleon in the Legal Arena. 60 La. L. Rev. 563 (Winter, 2000).

§ 333. Misrepresentation of age to obtain alcoholic beverages or gain entry to licensed premises prohibited; penalties.

A. It is unlawful for any person under the age of twenty-one years to present or offer to any person having a license or permit to sell alcoholic beverages, under Title 26 of the Louisiana Revised Statutes of 1950, or to his agent or employee any written, printed, or photostatic evidence of age and identity which is false, fraudulent, or not actually his own for the purpose of obtaining or purchasing alcoholic beverages or attempting to enter the licensed premises.

B. Whoever violates the provisions of this Section shall be punishable by one or more of the following:

(1) A fine of not more than two hundred dollars.

(2) An appropriate amount of community service not to exceed thirty hours.

(3) Suspension of the violator’s driver’s license for ninety days.

C. As used in this Section, “licensed premises” means an establishment licensed under Title 26 of the Louisiana Revised Statutes of 1950 where the sale of alcoholic beverages constitutes its main business. (Acts 1992, No. 947, § 1.)

CROSS REFERENCES

Louisiana Law. — Suspension, revocation, renewal, and cancellation of licenses; judicial review, see La. R.S. 32:414.

§ 334. Ignition interlock device offenses.

A. No person who, as a condition of probation, is prohibited from operating a motor vehicle unless it is equipped with an ignition interlock device as provided in R.S. 15:306 shall:

(1) Operate, lease, or borrow a motor vehicle unless that vehicle is equipped with a functioning ignition interlock device.

(2) Request or solicit any other person to blow into an ignition interlock device or to start a motor vehicle equipped with the device for the purpose of providing the person so restricted with an operable motor vehicle.

B. No person shall blow into an ignition interlock device or start a motor vehicle equipped with the device for the purpose of providing an operable motor vehicle to a person who is prohibited from operating a motor vehicle without an ignition interlock device.

C. No person shall intentionally attempt to tamper with, defeat, or circumvent the operation of an ignition interlock device.

D. Any person convicted of a violation of this Section may be punished by imprisonment for not more than six months or a fine of not more than five hundred dollars, or both. (Acts 1992, No. 982, § 2, eff. Jan. 1, 1993.)

§ 335. Checks; requiring certain information to be recorded on; prohibited; penalties.

A. No retail or wholesale merchant shall demand the race of any customer for the purposes of recording such on the customer’s personal check which has been tendered for the payment of goods or services or for cashing.

B. No retail or wholesale merchant shall cause the race of any customer to be recorded on a personal check tendered by such customer for the payment of goods or services or for cashing.

C. Any person convicted of a violation of this Section may be assessed civil damages in an amount not to exceed two hundred fifty dollars. (Acts 1993, No. 399, § 1.)

PART 4. OFFENSES AFFECTING ORGANIZED GOVERNMENT.

§ 351. Bail, sale, etc. of real estate securing, prohibited; penalty.

No person shall, with intent to defraud, sell, transfer, donate, give, mortgage, hypothecate, or in any way encumber to the prejudice of the state any real estate offered as security to the state on any bail or appearance bond for the release of any person charged with crime.

Whoever violates this Section shall be imprisoned with or without hard labor for not less than six months nor more than twelve months.

§ 352. [Repealed.]

Repealed by Acts 2010, No. 797, § 2, effective January 1, 2011. This section was derived from Acts 2001, No. 403, § 1, eff. June 15, 2001.

§ 353. Documents simulating official court papers for collection purposes, sale or purchase prohibited; use prohibited; penalty.

(A) No person shall, either as principal or agent, in any manner sell or offer to sell, cause to be sold or offer to be sold, or solicit for or offer to purchase, any paper or document, except a paper or document intended for use by a court or a judicial or administrative tribunal or unit, which simulates or purports to be an official paper or document, such as is issued by or from any court or judicial tribunal within the United States and intended or calculated to secure or collect any sum of money or other thing of value.

(B) No person, either as principal or agent, other than a court or a judicial or administrative tribunal or unit shall make use of any paper or document which simulates or purports to be an official paper or document, such as is issued by or from any court or judicial tribunal within the United States and intended or calculated to secure or collect any sums of money or other thing of value.

(C) Whoever violates any provisions of this Section shall be fined not more than one hundred dollars, or imprisoned for not more than sixty days, or both. (Amended by Acts 1968, No. 595, § 1.)
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Fraud

••• False Pretenses

•••• General Overview. — Even though the document used by the collection agency to collect a correspondence course fee violated La. Rev. Stat. Ann. § 14:353, the fact that the student owed the money paid prohibited his recovery in tort when the amount paid was for a legitimate debt. Vead v. Rushing, 144 So. 2d 494, 1962 La. App. LEXIS 2284 (Sept. 17, 1962).

§ 354. Fiduciaries, failure to file accounts in court; penalty.

No administrator, tutor, executor, or other person holding fiduciary trusts shall neglect, fail, or refuse, after having been ordered by a court of competent jurisdiction, to file in the court where such trust is exercised, once between the first day of January and the thirty-first day of December of each calendar year, a full and complete account and statement of the trust.

Whoever violates this Section shall be fined not more than five hundred dollars and, in default of fine, imprisoned for not more than six months.
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BUSINESS & CORPORATE LAW

• Corporations

•• Dissolution & Receivership

••• Termination & Winding Up

•••• General Overview. — A deceased incorporator’s widow’s motion to compel a former liquidator, who also was an incorporator, to file a final accounting, in a corporate liquidation action, was improperly denied because convincing proof of the need was submitted and a readines to provide an accounting on the part of a fiduciary was required by law. Reiss v. Superior Industries, Inc., 524 So. 2d 282, 1988 La. App. LEXIS 978 (Apr. 18, 1988).

ESTATE, GIFT & TRUST LAW

• Trusts

•• Trustees

••• Duties & Powers

•••• General Overview. — Witness’s conclusion, even if improper, that La. Rev. Stat. Ann. § 14:354, which provided a penalty for trust duty violations, did not preclude another criminal charge against defendant such as theft did not prejudice defendant; the State had the power pursuant to La. Code Crim. Proc. Ann. art. 61 to prosecute defendant only for theft under La. Rev. Stat. Ann. § 14:67, and the jury only had to decide if defendant was guilty of theft, which it properly did given the overwhelming evidence against defendant. State v. Francis, 546 So. 2d 1357, 1989 La. App. LEXIS 1378 (June 29, 1989), writ of certiorari denied by 551 So. 2d 1336, 1989 La. LEXIS 2708 (La. 1989).

§ 355. Property exempt from execution; penalty for deprivation of rights.

No person shall make any seizures prohibited under R.S. 13:3881 or shall, by any artifice or subterfuge, induce or procure another to sign away, by contract or otherwise, any of the rights he may have under R.S. 13:3881.

Whoever violates this Section shall be fined not more than two hundred dollars, or imprisoned for not more than six months, or both.

§ 356. Sheriffs, etc., solicitation of legal business prohibited; penalty.

No sheriff, clerk of court, constable, or their deputies, or any police officer or detective, whether commissioned without pay or otherwise, shall procure or solicit any legal business for any attorney at law under the expectation or promise, whether express or implied, of being paid in any manner.

Whoever violates this Section shall be imprisoned with or without hard labor for not more than two years.

Proof of solicitation or procurement of any legal business for any attorney at law shall be considered prima facie evidence that the solicitation or procurement has been done for pecuniary reward.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — 1974 La.Const. Art. V. § 27 L.R.S. 14:356, OPINION No. 83-205, La. Atty. Gen. Op. No. 1983-205; 1983 La. AG LEXIS 727.

§ 356.1. Unlawful referrals by wrecker drivers and others; penalty.

A. It shall be unlawful for any wrecker driver, owner, or any other person engaged in providing wrecker services to refer to an attorney at law any person involved in an accident in connection with which he has provided wrecker services, when the wrecker driver, owner, or other person receives any compensation for such referral.

B. Whoever violates the provisions of this Section shall be fined not more than five thousand dollars or imprisoned for not more than five years, with or without hard labor, or both. (Added by Acts 1977, No. 758, § 2. Acts 1993, No. 420, § 1.)

§ 356.2. Unlawful appearance bond procurement.

A. No police officer, employee of any police department, sheriff, deputy sheriff, employee of any sheriff’s office, employee of a district attorney’s or clerk of court’s office, or any law enforcement personnel or employee or agent of any law enforcement agency shall negotiate for, procure, solicit, sell, or in any way participate in the negotiation for, procuration, solicitation, or sale of a bond taken to secure the appearance of any person before any court with criminal jurisdiction in the state of Louisiana for any fee, commission, or the receipt of anything of value.

B. Whoever violates any provision of this Section shall upon conviction be fined not more than five thousand dollars, imprisoned for not more than six months, or both. (Added by Acts 1979, No. 703, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A law enforcement officer is only prohibited from procuring an appearance bond in those instances in which he receives a fee, commission, or anything of value., OPINION 97-68, La. Atty. Gen. Op. No. 1997-68; 1997 La. AG LEXIS 35.

§ 356.3. Unlawful referrals by ambulance drivers and others; penalty.

A. It shall be unlawful for any ambulance driver, owner, or any other person engaged in providing ambulance services to refer to an attorney at law any person involved in an accident in connection with which he has provided ambulance services, when the ambulance driver, owner, or other person receives any compensation for such referral.

B. Whoever violates the provisions of this Section shall be fined not more than five thousand dollars or imprisoned for not more than five years, with or without hard labor, or both. (Acts 1993, No. 421, § 1.)

§ 357. Candies, selling without payment of license tax; penalty.

No manufacturer of candies or sweets or transient vendor selling candies or sweets, shall consign to or leave any candies or manufactured sweets on consignment with any person, firm or corporation other than schools, churches, religious societies and civil organization, who has not paid the privilege or license tax, required by law in order to obtain a license to sell and dispose of the articles.

Whoever violates this Section, for the first offense, shall be fined not more than one hundred dollars, and for the second offense, not more than five hundred dollars.

§ 358. Subversive activities and communist control law; legislative finding of fact and declaration of necessity.

There exists a world communist movement, directed by the Union of Soviet Socialist Republics and the other communist bloc nations, which has as its declared objective, world control. Such world control is to be brought about by aggression, force and violence, and is to be accomplished in large by infiltrating tactics involving the use of fraud, espionage, sabotage, infiltration, subversion, propaganda, terrorism and treachery. The state of Louisiana, as a sovereign political entity under the constitution of the United States, and as a functioning representative State government which is responsible solely to the people of this state under the constitutions of this state and nation, is a most probable and obvious target for those who seek by force, violence and other unlawful means to overthrow constitutional government, and is in imminent danger of communist espionage, infiltration, subversion and sabotage. Communist control of a country is characterized by an absolute denial of the right of self-government and by the abolition of those personal liberties which are cherished and held sacred in the state of Louisiana and in the United States of America.

The direction and control of the world communist movement is vested in and exercised by the communist dictatorships of the various communist bloc nations which, in furthering the purposes of the world communist movement, have established or caused the establishment of various action organizations and “front” organizations which are not free and independent, but are sections of a world wide communist organization or apparatus and are controlled and directed by and subject to the discipline of the various communist dictatorships.

These communist action organizations and front organizations so established and utilized in the state of Louisiana, and acting under such control, direction and discipline, endeavor to carry out the objectives of the world communist movement by bringing about the overthrow of existing governments, both national and state, by any available means, including force if necessary, and to set up communist totalitarian dictatorships which will be subservient to the world communist movement.

The agents of the world communist movement who knowingly participate in the conspiratorial subversive work of the world communist movement, by so doing, in effect repudiate their allegiance and loyalty to the state of Louisiana and in effect transfer their allegiance and loyalty to the foreign countries in which is vested the direction and control of the world communist movement. By clever and ruthless tactics of espionage, sabotage, infiltration, fraud, propaganda and subversion, the agents of the world communist movement in many instances in some form or manner successfully evade existing law. Any action organization or front organization managed, operated or controlled by communists, no matter what outward guise, cover, or public image it may assume, is in fact an arm, or tool, or agent organization, of the world communist movement, and its continued operation is a threat and a clear and present danger to the state of Louisiana and the citizens of the state of Louisiana. The effective regulation of such organizations and the control of Communist personalities is in the best interests of the state of Louisiana because the world communist movement is not a legitimate political effort, but is in fact a dangerous criminal conspiracy.

The world communist movement constitutes a clear and present danger to the citizens of the state of Louisiana and is a dangerous enemy of the state of Louisiana. This makes it necessary that the Legislature, in order to protect the people of the state, to preserve the sovereignty of the state under the constitutions of the United States and the state of Louisiana, and to guarantee to the State a republican form of government, enact appropriate legislation recognizing the existence of the world communist movement and preventing it from the accomplishment of its purposes in the state of Louisiana.

There exists a clear difference between natural persons protected by full constitutional freedoms, and organizations which are artificial entities. With this difference in mind and considering the paramount right and interest of the state to protect itself from subversion, the issue of due process is satisfied in R.S. 14:358-14:373 by the legal test of a preponderance of the evidence in a civil proceeding, R.S. 14:358-14:373 being intended as regulatory rather than punitive. The paramount interest of the state to control a clear and present danger demands the broadest possible venue provisions in such regulations. The guarantees of sovereignty and freedom enjoyed by this state and its citizens are certain to vanish if the United States and its constitution are destroyed by the communists, and any communist effort or attack against the United States is and should rightly be considered an attack upon and a clear and present danger to the state of Louisiana and its citizens.

The Legislature of Louisiana does not intend that R.S. 14:358-14:373 shall in any way regulate or control race relations in the state of Louisiana, the question of race being irrelevant for the purposes of R.S. 14:358-14:373, which is written and passed solely for the purpose of regulating subversive activities directed against the state and people of Louisiana. Nothing in R.S. 14:358 to 14:373 is in any way intended to improperly infringe upon the constitutionally protected right of freedom of expression, for this right, strong though it may be, is not absolute, and falls short of the right to shout “fire” in a crowded movie theater. The protections afforded by the right to freedom of speech do not extend to acts which are by their very nature a clear and present danger to the state of Louisiana and its citizens and the carrying on of communist propaganda activity and other communist controlled activities in the state of Louisiana is such a danger and is therefore an intolerable abuse of the right to freedom of expression which can and should be regulated by statute for the safety of the people of this state. The public good, and the general welfare of the citizens of this state require the immediate enactment of this measure. (Amended by Acts 1965, No. 45, § 1.)

CROSS REFERENCES

Louisiana Law. — Registration of organizations, see La. R.S. 14:362.

Registration of individuals, see La. R.S. 14:363.

Penalties, see La. R.S. 14:369.

Citation of subversive activities and communist control law, see La. R.S. 14:373.

Attendance records, principals’ and teachers’ duty to furnish; penalty for violation; pupil absence upon own authority prohibited; notice, see La. R.S. 17:232.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Presumptions in the Criminal Law of Louisiana. 52 Tul. L. Rev. 793 (June, 1978).

Comment: The Abstention Doctrine: Some Recent Developments. 46 Tul. L. Rev. 762 (April, 1972).

§ 359. Definitions.

As used in R.S. 14:358-14:373:

(1) An “organization” is any corporation, trust, company, partnership, association, foundation, or fund, and includes any group of persons, whether or not incorporated, banded together for joint action on any subject or subjects.

(2) A “Communist Action Organization” is the Communist Party Of The United States, the communist party of any state or foreign nation, the Progressive Labor Movement, or any other organization (other than a diplomatic representative or mission of a foreign government accredited as such by the U.S. Department of State), which is substantially directed, controlled or dominated by any of the foreign governments controlling the world Communist movement described in R.S. 14:358, and shall include any section, branch, fraction or cell of any such organization as is described in this Section.

(3) A “Communist” is any person who has accepted the discipline of or has become a member of a communist action organization and has remained under the discipline thereof or remained a member thereof knowing it to be such an organization.

(4) A “Communist Front Organization” is any organization other than a communist action organization which is directed, controlled or dominated by a communist action organization or is primarily operated for the purpose of giving aid and support to a communist action organization, a Communist foreign government, or the world Communist movement referred to in R.S. 14:358.

(5) A “Communist Infiltrated Organization” is any organization (other than a communist action organization or a communist front organization) which is substantially directed, controlled or dominated by any person who is a communist or persons who are communists.

(6) A “Communist Organization” is any communist action organization, communist front organization or communist infiltrated organization.

(7) The term “world Communist movement” means a revolutionary movement, the purpose of which is to establish eventually a communist totalitarian dictatorship in any or all the countries of the world through the medium of an internationally coordinated Communist movement.

(8) A “Subversive Organization” is any organization which advocates the overthrow or destruction of the United States, the state of Louisiana, or any political subdivision thereof by revolution, force, violence or other unlawful means, and performs or carries out as a function of the organization, known, agreed to, or knowingly performed by any of the officers of the organization, any affirmative act, including abetting, materially assisting, advising or teaching such overthrow or destruction, with the intent to incite action rather than engage in the mere exposition of theory.

(9) A “Subversive Person” is any person who knowingly is a member of a subversive organization knowing the said organization to be subversive within the meaning of R.S. 14:358-14:373 or any person who commits any act intended to bring about the overthrow or destruction of the United States, the state of Louisiana or any political subdivision thereof by revolution, force, violence or other unlawful means. (Amended by Acts 1965, No. 45, § 1.)

CROSS REFERENCES

Louisiana Law. — Due process determination of facts, see La. R.S. 14:360.

Candidates for public office; filing of nonsubversive affidavits, see La. R.S. 14:372.

§ 360. Due process determination of facts.

In determining that any organization or individual is in fact a communist action organization, a communist front organization, a communist infiltrated organization, a subversive organization, a communist or a subversive person, the following procedure shall be the legal method of such determination:

Upon any district attorney or the attorney general being reasonably informed that an organization or person is or should be subject to the regulation of R.S. 14:358-14:373, the district attorney having proper jurisdiction, or the attorney general, shall institute in the appropriate district court a civil proceeding in the name of the state of Louisiana against such organization or individual, setting forth the relevant and pertinent facts pertaining to said organization or individual under the definitions provided in R.S. 14:358-14:373, and praying for a judgment of the court determining, from the facts presented concerning said organization or individual, whether or not said organization or individual is in fact a communist action organization, a communist front organization, a communist infiltrated organization, a subversive organization, a communist or a subversive person, as the case may be. All such suits shall be procedurally handled as an adversary proceeding the same as any other civil action. The judgment of the court in such actions shall be based upon a preponderance of the evidence, as in all other civil cases. No determination of fact as provided in this Section concerning any organization or individual shall be made by any other way than by judgment of a district court of this state, which judgment shall, when so justified by the facts presented, be rendered as prayed for by the district attorney or attorney general, as the case may be, identifying the defendant in the terms defined in R.S. 14:359. The provisions of Articles 1871 through 1883, of the Louisiana Code of Civil Procedure, concerning declaratory judgments, shall apply to all civil actions provided for in this Section. (Amended by Acts 1965, No. 45, § 1.)

CROSS REFERENCES

Louisiana Law. — Venue, see La. R.S. 14:361.

§ 361. Venue.

The action provided in R.S. 14:360 may properly be brought in any parish where the organization in question is domiciled, owns property of any kind, is doing business, is soliciting or has solicited funds, is sending or has sent printed propaganda or other printed materials, an agent duly appointed for the service of process resides, or where any agent appointed by action of law for the service of process resides, has officers or members living therein or in which any officer can be found for personal service, or in the case of an individual, in any parish where such individual may be domiciled, temporarily living, be employed, carry on any propaganda activities, solicit or pay out any funds or money, or be found for personal service of process. (Amended by Acts 1965, No. 45, § 1.)

§ 362. Registration of organizations.

Upon final definitive judgment under the provisions of R.S. 14:358-14:373 that an organization is a communist action organization, a communist front organization, a communist infiltrated organization or a subversive organization, the president, vice president, secretary or treasurer, or in their absence any director or other officer of the organization, shall file or cause to be filed, within five days thereafter and annually thereafter between the 1st and 15th of January, with the commissioner of public safety, or his designated representative, a registration statement, and for the purposes of filing this registration statement only, any member of the bar of this state may be employed. Except with respect to the disclosures required to be made in this registration statement, the legal privileges of the attorney-client relationship shall be observed. The said registration statement shall contain the following information:

The names and current home and office addresses of all current officers, plus all officers during the year preceding the date of the statement, with a designation of the title of the officer and a brief description of the duties of said officers.

The names and current home and office addresses of all persons or organizations which have contributed funds to said organization in the year preceding the date of the statement plus a statement of the amount and date of each contribution received from each contributor during the year preceding the date of the statement, the qualifications for membership in the organization, a detailed statement of the aims, purposes and activities of the organization and all the means by which they are carried out.

In the case of a communist action organization or a subversive organization, the name and last known address of each person who was a member of the organization at any time during the year preceding the date of the statement.

(In the case of any officer or member listed above who is or has been known by more than one name, each name which such officer or member uses or by which he has been known must be listed to comply with R.S. 14:358-14:373).

An inventory of all property and assets owned by the said organization listing brief description, location and approximate values.

Registrants under this Section shall attach to their registration statements copies of all publications of any kind, including written transcripts of any radio or television broadcasts, published or disseminated by the registering organization during the year preceding the date of the statement, plus, a copy of the Charter, articles of incorporation, bylaws and rules of the organization.

The registration statement of any organization under this Section shall be submitted under oath or by affirmation. (Amended by Acts 1965, No. 45, § 1.)

CROSS REFERENCES

Louisiana Law. — Acts prohibited, see La. R.S. 14:368.

Penalties, see La. R.S. 14:369.

§ 363. Registration of individuals.

Upon final definitive judgment under the provisions of R.S. 14:358-14:373 that any individual is a communist or a subversive person, that individual shall, within five days thereafter, register with the commission of public safety by filing in person a statement under oath or affirmation setting forth his or her name, including any other names used or in use, address, occupation, date and place of birth, features of identification, and name of spouse, if any. All such individual registrants shall be fingerprinted for positive identification at the time of each registration and shall re-register annually between the 1st and 15th of January, for so long as they remain in the state of Louisiana. If a person found to be a communist or a subversive person under the terms of R.S. 14:358-14:373 shall leave the state of Louisiana for a period as long as fifteen days or longer, he or she shall re-register as provided above within five days after he or she shall return to the state. (Amended by Acts 1965, No. 45, § 1.)

CROSS REFERENCES

Louisiana Law. — Acts prohibited, see La. R.S. 14:368.

§ 364. Registration statements to be public records.

All registration statements of both organizations and individuals under R.S. 14:358-14:373 shall be considered public records and shall be kept open for public inspection at any reasonable time. (Amended by Acts 1965, No. 45, § 1.)

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: Federal Procedure—Abstention—Federal Intervention in Municipal Prosecutions. 44 Tul. L. Rev. 392 (February, 1970).

§ 365. Election ballots.

No organization finally determined under the provisions of R.S. 14:358 - 14:373 to be a communist organization or a subversive organization shall have its name or the name of any of its nominees printed on any election ballot used in any primary or general election in the state of Louisiana. (Amended by Acts 1965, No. 45, § 1.)

§ 366. Public office and public support, disqualification.

It shall be the public policy of this state to discourage the public employment of persons legally determined under the provisions of R.S. 14:358-14:373 to be Communists or Subversive Persons, and no official or employee of the state of Louisiana or any political subdivision thereof having the authority to hire and fire other employees shall hire or retain on the official payrolls any person about whom the courts have made any such determination under R.S. 14:358-14:373, and further, no official or employee of the state of Louisiana or any political subdivision thereof who has the authority and responsibility to pay out any public funds for any purpose shall pay out any such funds in any amount for any purpose to any person about whom the courts have made any such determination under R.S. 14:358-14:373. (Amended by Acts 1965, No. 45, § 1.)

§ 367. Labeling of propaganda.

Any publication of any type whatsoever of any organization finally determined to be a communist action organization, a communist front organization, a communist infiltrated organization or a subversive organization under the provisions of R.S. 14:358-14:373, which publication is intended to be, or which is, circulated or disseminated among two or more persons, shall be marked plainly in block letters in red ink, “Disseminated by _____, a Communist Organization” (or Subversive Organization if the organization has been so designated) inserting in the blank space the full name of the organization. (Amended by Acts 1965, No. 45, § 1.)

CROSS REFERENCES

Louisiana Law. — Acts prohibited, see La. R.S. 14:368.

§ 368. Acts prohibited.

It shall be a felony for any person knowingly and wilfully to:

1. Fail to register as required in R.S. 14:363, when required to so register by the terms of R.S. 14:358-14:373.

2. Fail as an officer of a communist action organization, a communist front organization, a communist infiltrated organization or a subversive organization to perform and carry out the obligations set forth and provided in R.S. 14:362.

3. File any false registration statement under the provisions of R.S. 14:362 and 14:363.

4. Violate the provisions of R.S. 14:367 in regard to the labeling and dissemination of propaganda material. (Amended by Acts 1965, No. 45, § 1.)

CROSS REFERENCES

Louisiana Law. — Penalties, see La. R.S. 14:369.

Additional penalties, see La. R.S. 14:370.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — The Willfulness Requirement: A Chameleon in the Legal Arena. 60 La. L. Rev. 563 (Winter, 2000).

§ 369. Penalties.

Any person convicted of violating any of the provisions of R.S. 14:368 shall be fined not more than ten thousand dollars or imprisoned at hard labor for not more than five years, or both. Any organization which shall fail to register as provided in R.S. 14:362 when required to do so under the terms of R.S. 14:358-14:373 shall, on the motion of the district attorney or the attorney general as the case may be, have all assets of said organization frozen by preliminary restraining order and injunction of the district court having jurisdiction in the matter and held secure under the jurisdiction of said court and unavailable to said organization until the required registration is completed or until the owners of the organization petition the said court for a distribution of the assets following a dissolution of the organization. (Amended by Acts 1965, No. 45, § 1.)

§ 370. Additional penalties.

Any person convicted by a court of competent jurisdiction of violating any of the provisions of R.S. 14:368 in addition to all other penalties herein provided shall from the date of such conviction be barred from:

(1) Holding any office, elective or appointive, or any other position of profit or trust in or employment by the government of the state of Louisiana or of any agency thereof or of any parish, municipal corporation or other political subdivision of said state;

(2) Filing or offering for election to any public office in the state of Louisiana; or

(3) Voting in any election in this state. (Amended by Acts 1965, No. 45, § 1.)

§ 371. Screening of prospective public officials and employees.

Every person and every board, commission, council, department, court or other agency of the state of Louisiana or any political subdivision thereof, who or which appoints or employs or supervises in any manner the appointment or employment of public officials or employees, shall establish by rules, regulations or otherwise, procedures designed to reasonably ascertain before any person, including teachers and other employees of any public educational institution in this state, is appointed or employed, that he or she is not a communist or a subversive person, and that there are no reasonable grounds to believe such person is a communist or a subversive person. In the event such reasonable grounds exist, he or she shall not be appointed or employed. In securing any facts necessary to ascertain the information herein required, the applicant may be required to sign a written affidavit containing answers to such inquiries as may be reasonably material. (Amended by Acts 1965, No. 45, § 1.)

§ 372. Candidates for public office; filing of nonsubversive affidavits.

No person shall become a candidate nor shall be certified by any political party as a candidate for election to any public office created by the constitution or laws of this state unless such candidate for certification by the political party shall have attached to the qualifying papers, the nominating petition or nominating papers filed with the appropriate party committee of this state or the secretary of state, whichever the case may be, a sworn affidavit that the candidate is not and never has been a communist or a subversive person as defined in R.S. 14:359. No qualification of candidates, nominating petition or nominating papers for such office shall be received for filing by the official aforesaid unless the same shall be accompanied by the affidavit aforesaid and there shall not be entered upon any ballot or voting machine at any election the name of any person who has failed or refused to make the affidavit as required above. (Amended by Acts 1965, No. 45, § 1.)
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GOVERNMENTS

• Local Governments

•• Employees & Officials. — Statute requiring a candidate for election to public office to file or sign a “loyalty oath” related only to candidates for public office and did not apply to elected officials. State ex rel. Wood v. Lassiter, 99 So. 2d 186, 1957 La. App. LEXIS 961 (Nov. 26, 1957).

§ 373. Citation of subversive activities and communist control law.

R.S. 14:358 through R.S. 14:373 may be cited as the Subversive Activities and Communist Control Law. (Amended by Acts 1965, No. 45, § 1.)

§ 374. Failure to report bail bonds.

A. It shall be a misdemeanor offense for any agent of a commercial surety company, who posted a criminal bail bond through a power of attorney issued by that company, to fail to report and remit the premium and any fees or taxes due to the commercial surety company within fifteen days of posting the bail bond.

B. Whoever violates any provisions of this Section shall be fined not more than five hundred dollars and imprisoned for not more than six months, or both. (Acts 1993, No. 834, § 3, eff. June 22, 1993.)

§ 375. Illegal consideration for criminal bail bonds.

A. It shall be unlawful for any person to:

(1) Charge a fee or to receive anything of value to act as a personal surety on a criminal bail bond or to procure another to act as a personal surety on a criminal bail bond in the state of Louisiana.

(2) Charge a fee for or to receive anything of value for obtaining a release of a criminal defendant on a bail without surety.

B. An attorney at law admitted to practice in the state of Louisiana, in the course of his representation of his client, shall not be affected by this Section.

C. Whoever violates the provisions of this Section:

(1) When the amount charged or received is valued at five hundred dollars or more, shall be imprisoned with or without hard labor for not more than five years or may be fined not more than five thousand dollars, or both.

(2) When the amount charged or received is valued at one hundred dollars or more, but less than five hundred dollars, shall be imprisoned with or without hard labor for not more than two years or may be fined two thousand dollars, or both.

(3) When the amount received or charged is valued at less than one hundred dollars, shall be imprisoned for not more than six months or fined not more than five hundred dollars, or both. (Acts 1993, No. 834, § 3, eff. June 22, 1993.)

§ 376. [Repealed.]

Repealed by Acts 1965, No. 45, § 3.

§ 377. [Repealed.]

Repealed by Acts 1962, No. 270, § 1.

§ 378. [Repealed.]

Repealed by Acts 1962, No. 270, § 1.

§ 379. [Repealed.]

Repealed by Acts 1962, No. 270, § 1.

§ 380. [Repealed.]

Repealed by Acts 1962, No. 270, § 1.

§§ 381 to 384. [Blank.]

§ 385. Organizations engaged in social, educational or political activities; Communist affiliations prohibited.

Non-trading corporations, partnerships and associations of persons operating in the state of Louisiana and engaged in social, educational or political activities are prohibited from being affiliated with any foreign or out of state non-trading corporations, partnerships or associations of persons, any of the officers or members of the board of directors of which are members of Communist, Communist-front or subversive organizations, as cited by the House of Congress un-American Activities Committee, or the United States Attorney. Reports or information from the files of the Committee on un-American Activities of the U.S. House of Representatives shall constitute prima facie evidence of such membership in said organizations. (Acts 1958, No. 260, § 1.)

TREATISES AND LAW REVIEWS

General Law Reviews. — Overbreadth Outside the First Amendment. 34 N.M.L. Rev. 53 (Winter, 2004).

§ 386. Affidavits.

As a condition precedent to being authorized to operate or conduct any activities in the state of Louisiana, every non-trading corporation, partnership or association of persons engaged in social, educational or political activities, affiliated with any similar non-trading corporation, partnership or association of persons, chartered, created or operating under the laws of any other state, shall file with the secretary of state yearly, on or before December 31, an affidavit attesting to the fact that none of the officers of such out of state or foreign corporation, partnership or association of persons with which it is affiliated, is a member of any such organization cited by the House of Congress un-American Activities Committee, or the United States Attorney General, as Communist, Communist-front or subversive. (Acts 1958, No. 260, § 2.)

CROSS REFERENCES

Louisiana Law. — Failure to file affidavit; penalty, see La. R.S. 14:387.
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General Law Reviews. — Overbreadth Outside the First Amendment. 34 N.M.L. Rev. 53 (Winter, 2004).

§ 387. Failure to file affidavit; penalty.

Failure to file the affidavit required by R.S. 14:386 shall constitute a misdemeanor, and the officers and members of such non-trading corporation, partnership or association of persons operating in this state and affiliated with such out of state or foreign organizations, failing to file such affidavit, shall be deemed guilty of a misdemeanor and upon conviction by a court of competent jurisdiction shall be fined $100.00 and imprisoned 30 days in the parish jail. (Acts 1958, No. 260, § 3.)

§ 388. False statements in affidavit as perjury.

Any false statement under oath contained in the affidavit required by R.S. 14:386 filed with the secretary of state shall constitute perjury and shall be punished as provided by R.S. 14:123. (Acts 1958, No. 260, § 4.)

§ 389. [Blank.]

§ 390. Declaration of public policy.

In the interpretation and application of R.S. 14:390 and the Subsections thereof, and as a result of certain evidence having been presented to the Joint Legislative Committee on Un-American Activities of this Legislature, the public policy of this state is declared to be as follows:

There exists a clear, present and distinct danger to the security of the state of Louisiana and the well-being and security of the citizens of Louisiana arising from the infiltration of a significant amount of communist propaganda into the state. In addition, this state is a stopping place or “way station” for sizeable shipments of dangerous communist propaganda to the rest of the United States and to many foreign countries.

The danger of communist propaganda lies not in its being “different” in the philosophy it expresses from the philosophy generally held in this state and nation, but instead in the fact that it is a specific tool or weapon used by the communists for the express purpose of bringing about the forcible total destruction or subjugation of this state and nation and the total eradication of the philosophy of freedom upon which this state and nation were founded. “Words are bullets” and the communists know it and use them so. Whatever guarantees of sovereignty and freedom are enjoyed by this state and its citizens are certain to vanish if the United States of America is destroyed or taken over by the communists, and we therefore declare that any communist effort by propaganda infiltration or otherwise against the United States is and should rightly be considered an attack upon or clear and present danger to the state of Louisiana and its citizens. Such attacks should therefore be the subject of concurrent jurisdiction through remedial legislation such as is now in effect on both the state and federal level concerning such dangers as the narcotics traffic, bank robbery, kidnapping, etc. We hereby declare that the danger of communist propaganda infiltration is even greater than the danger from narcotics, pornographic literature, switch blade knives, burglar tools or illicit alcohol in dry jurisdictions, all of which have been the subject of valid statutory regulation by the States within the constitutional framework. The federal legislation on this subject matter is either inadequate in its scope, or not being effectively enforced, as much communistic propaganda material unlabeled and unidentified as such, is in fact entering the state of Louisiana at this time.

We further declare that communist propaganda, properly identified in terms similar to those used in the Foreign Agents Registration Act of the United States, is hereby identified as illicit dangerous contraband material. We further declare that certain exemptions hereinafter provided are for the purpose of allowing bona fide students of foreign languages, foreign affairs or foreign political systems, other interested individuals, and also bona fide educational institutions, to obtain this contraband upon specifically requesting its delivery for the purpose of personal or institutional use in the due course of the educational process. We do not believe that the possession or use of such material by knowing and informed individuals for their personal use is any significant danger, and in fact it might be of some benefit in informing such individuals of the cynical and insidious nature of the communist party line. In view of these facts and so that any user of such materials will be adequately forewarned, we declare that all such material in any way entering the state of Louisiana should be required to be clearly labeled as communist propaganda as hereinafter provided. (Added by Acts 1962, No. 245, § 1.)

§ 390.1. Definition of communist propaganda.

(1) “Communist propaganda” means any oral, visual, graphic, written, pictorial or other communication which is issued, prepared, printed, procured, distributed or disseminated by the Soviet Union, any of its satellite countries, or by the government of any other communist country or any agent of the Soviet Union, its satellite countries or any other communist country, wherever located, or by any communist organization, communist action organization, communist front organization, communist infiltrated organization or communist controlled organization or by any agent of any such organization, which communication or material from any of the above listed sources is

(a) reasonably adopted to, or which the person disseminating the same believes will, or which he intends to, prevail upon, indoctrinate, convert, induce, or in any way influence a recipient or any section of the public with reference to the political or public interests, policies or relations of a government of a foreign country or a foreign political party, or promote in the United States or the state of Louisiana, any attitude or state of mind that tends to undermine the determination of any citizen of the United States or of any of the various states to uphold and defend the Constitution of the United States or the constitutions of the respective states, or tends to create or encourage disrespect for duly constituted legal authority, either federal or state, or

(b) which advocates, advises, instigates or promotes any racial, social, political or religious disorder, civil riot, or other conflict involving the use of force or violence in the United States, the state of Louisiana or any other American republic, or the overthrow of any government or political subdivision of the United States, the state of Louisiana or any other American republic by any means involving the use of force or violence.

(2) For the purposes of R.S. 14:390-14:390.8, the fact that an organization has been officially cited or identified by the attorney general of the United States, the subversive activities control board of the United States or any committee of the United States Congress as a communist organization, a communist action organization, a communist front organization or a communist infiltrated organization or has been in any other way officially cited or identified by any of these aforementioned authorities as a communist controlled organization, shall be considered presumptive evidence of the factual status of any such organization. (Added by Acts 1962, No. 245, § 1.)

§ 390.2. Acts prohibited.

It shall be a felony for any person to knowingly, willfully and intentionally deliver, distribute, disseminate or store communist propaganda in the state of Louisiana except under the specific exemptions hereinafter provided. (Added by Acts 1962, No. 245, § 1.)
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Louisiana Law Reviews. — The Willfulness Requirement: A Chameleon in the Legal Arena. 60 La. L. Rev. 563 (Winter, 2000).

Comment: Presumptions in the Criminal Law of Louisiana. 52 Tul. L. Rev. 793 (June, 1978).

§ 390.3. Legitimate procurement of contraband.

Bona fide students of foreign languages, foreign affairs, or foreign political systems, other interested individuals, and also bona fide officially accredited educational institutions may obtain communist propaganda and have the same legally delivered to them within the state of Louisiana upon specifically requesting the delivery of the same for the purpose of personal or institutional use in the due course of the educational process. All such communist propaganda legally entering this state under this exemption shall be clearly and legibly labeled on both the front and back cover thereof, or on the front if not covered, with the words “Communist Propaganda” printed or stamped conspicuously in red ink, and failure to so label said material shall constitute a violation of R.S. 14:390-14:390.8 on the part of the sender or distributor thereof, the violation to be considered to take place at the point of actual delivery to the ultimate user who requested the material. (Added by Acts 1962, No. 245, § 1.)

§ 390.4. Venue.

Violations of R.S. 14:390-14:390.8 are considered to take place at the location where the prohibited contraband material is found, either stored in bulk or placed in the hands of the ultimate user. (Added by Acts 1962, No. 245, § 1.)

§ 390.5. Warehousing and storage.

It is the duty of the sheriffs of the respective parishes, upon the finding of any bulk storage of any communist propaganda, to enter upon the premises where the material is found, clear the premises of all human occupants, and padlock the premises until judicially ordered to reopen them. The owner of any padlocked premises may, upon application to the district court of proper jurisdiction and upon showing the court that the premises can be immediately cleared of the prohibited contraband material, obtain an order from the court to the sheriff, authorizing him to supervise the removal of the contraband by the owner of the premises and to re-open the premises thereafter. (Added by Acts 1962, No. 245, § 1.)

§ 390.6. Destruction of contraband.

All communist propaganda discovered in the state of Louisiana in violation of R.S. 14:390 to 14:390.8 shall be seized and after proper identification and upon summary order of the district court of proper jurisdiction, destroyed, unless needed for official purposes. (Added by Acts 1962, No. 245, § 1.)

§ 390.7. Penalties.

Any person who violates any of the provisions of R.S. 14:390-14:390.6 shall be fined not more than ten thousand dollars or imprisoned at hard labor for not more than six years, or both. (Added by Acts 1962, No. 245, § 1.)

§ 390.8. Short title.

R.S. 14:390 through 14:390.7 may be cited as the “Communist Propaganda Control Law.” (Added by Acts 1962, No. 245, § 1.)

PART 5. OFFENSES AFFECTING LAW ENFORCEMENT.

§ 401. Demonstrations in or near building housing a court or occupied as residence by judge, juror, witness or court officer.

Whoever, with the intent of interfering with, obstructing, or impeding the administration of justice, or with the intent of influencing any judge, juror, witness, or court officer, in the discharge of his duty pickets or parades in or near a building housing a court of the State of Louisiana, or in or near a building or residence occupied or used by such judge, juror, witness, or court officer, or with such intent uses any sound-truck or similar device or resorts to any other demonstration in or near any such building or residence, shall be fined not more than five thousand dollars or imprisoned not more than one year, or both.

Nothing in this section shall interfere with or prevent the exercise by any court of the State of Louisiana of its power to punish for contempt. (Acts 1950, No. 177, §§ 1, 2.)

JUDICIAL DECISIONS

INDEX

CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Freedoms

••• Judicial & Legislative Restraints

•••• Time, Place & Manner

CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Freedoms

••• Judicial & Legislative Restraints

•••• Time, Place & Manner. — Defendant’s right to free speech was not absolute and was limited by La. Rev. Stat. Ann. § 14:401; his right did not extend to organizing a mass demonstration around a courthouse where such demonstration was characterized by the court as being composed of a disorderly and seething mob. State v. Cox, 245 LA. 303, 158 So. 2d 172, 1963 La. LEXIS 2668 (Nov. 12, 1963), reversed by 379 U.S. 559, 85 S. Ct. 476, 13 L. Ed. 2d 487, 1965 U.S. LEXIS 2328 (1965).

§ 402. Contraband defined; certain activities regarding contraband in penal institutions prohibited; penalty; disposition of seized contraband.

A. No person shall introduce contraband into or upon the grounds of any state correctional institution.

B. No person shall possess contraband upon the grounds of any state correctional institution.

C. No person shall send contraband from any state correctional institution.

D. “Contraband” as used herein means:

(1) Any controlled dangerous substance as defined in R.S. 40:961, et seq., or any other drug or substance that if taken internally, whether separately or in combination with another drug or substance, produces or may produce an hypnotic effect. The provisions of this Paragraph shall not apply to a drug or substance that has been prescribed by a physician, if the drug or substance is in a container issued by the pharmacy or other place of dispensation, the container identifies the prescription number, prescribing physician, and issuing pharmacist or other person, and the container is not concealed upon the body of the person.

(2) A dangerous weapon, or other instrumentality customarily used or intended for probable use as a dangerous weapon or to aid in an escape, unless authorized by the warden of the institution.

(3) Explosives or combustibles, unless authorized by the warden of the institution.

(4) Plans for the making or manufacturing of a dangerous weapon or other instrumentality customarily used or intended for probable use as a dangerous weapon or to aid in an escape, or for the making or manufacturing of explosives or combustibles, or for an escape from an institution, unless authorized by the warden of the institution.

(5) An alcoholic beverage or other beverage which produces or may produce an intoxicating effect, unless authorized by the warden of the institution for employee residential housing areas. However, employee residential housing areas shall not include bachelor officer quarters located within the secure perimeter of the institution. A reasonably small amount of sacramental wine shall be permitted to be brought onto the grounds of a state correctional institution for use by a clergy member only, as part of a religious service.

(6) Stolen property.

(7) Any currency or coin, unless authorized by the warden of the institution.

(8) Any article of food, toiletries, or clothing, unless authorized by the warden of the institution.

(9) Any telecommunications equipment or component hardware, including but not limited to cellular phones, pagers, beepers, global satellite system equipment, subscriber identity module (SIM) cards, portable memory chips, batteries, and chargers, whether or not such equipment may be intended for use in planning or aiding an escape or attempt to escape from any institution, unless authorized by the warden of the institution.

(10) Any sketch, painting, drawing or other pictorial rendering produced in whole or in part by a capital offender, unless authorized by the warden of the institution.

E. It shall be unlawful to possess or to introduce or attempt to introduce into or upon the premises of any municipal or parish prison or jail or to take or send or attempt to take or send therefrom, or to give or to attempt to give to an inmate of any municipal or parish prison or jail, any of the following articles which are hereby declared to be contraband for the purpose of this Section, to wit:

(1) Any currency or coin which is legal tender;

(2) Any stolen property;

(3) Any article of food or clothing;

(4) Any intoxicating beverage or beverages which cause or may cause any intoxicating effects;

(5) Any narcotic or hypnotic or excitive drug or any drugs of whatever kind or nature, including nasal inhalators of any variety, sleeping pills or barbiturates of any variety that create or may create a hypnotic effect if taken internally, or any other controlled dangerous substance as defined in R.S. 40:961, et seq.

(6) Any firearm or any instrumentality customarily used as a dangerous weapon, including explosives or combustibles, except through regular channels as authorized by the officer in charge of any institution herein, or any plans for the making or manufacturing of such weapons or devices.

(7) Any telecommunications equipment or component hardware, including but not limited to cellular phones, beepers, global positioning satellite system equipment, subscriber identity module (SIM) cards, portable memory chips, batteries, and chargers, whether or not such equipment may be intended for use in planning or aiding an escape or attempt to escape from any institution.

(8) Any equipment, whether professsionally made or homemade, intended for use in tattooing.

(9) Any electronic device including but not limited to computers, telephoto equipment, communications equipment, whether modified or not that is intended for use in the planning or aiding in an escape or an attempt to escape from any institution.

(10) Any object or instrumentality intended for use as a tool in the planning or aiding in an escape or attempt to escape from any institution.

F. Any contraband which is seized may be destroyed, donated to a charitable organization, or put to lawful use within the institution, unless it is needed as evidence in a criminal prosecution. However, any money seized which is legal tender shall be placed in a fund at the institution at which the money was seized to be used solely for the purchase of contraband detection and escape chase team equipment. A record of the disposition of all contraband shall be maintained.

G. Whoever violates any provision of this Section shall be fined not less than two hundred fifty dollars and not more than two thousand dollars and shall be imprisoned with or without hard labor for not more than five years. Any fine collected under the provisions of this Subsection shall be placed in a fund located within the division of probation and parole to be used solely for the purchase of reentry services provided to offenders by the division of probation and parole. (Added by Acts 1958, No. 269, § 1; Amended by Acts 1966, No. 538, § 1; Acts 1976, No. 241, § 1; Acts 1977, No. 326, § 1; Acts 1978, No. 731, § 1; Acts 1980, No. 365, § 1; Acts 1981, No. 282, § 1; Acts 1986, No. 989, § 1; Acts 1991, No. 191, § 1; Acts 2004, No. 602, § 1, eff. Aug. 15, 2004; Acts 2008, No. 102, § 1, eff. Aug. 15, 2008; Acts 2010, No. 505, § 1, eff. Aug. 15, 2010; Acts 2012, No. 727, § 1, eff. Aug. 1, 2012; Acts 2012, No. 799, § 1, eff. June 13, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 727, in (G), inserted “shall be fined not less than two hundred fifty dollars and not more than two thousand dollars and” in the first sentence and added the second sentence.

The 2012 amendment by Act No. 799 added (D)(10).

2010 Amendments. — The 2010 amendment by No. 505, in (D)(9) and (E)(7), added “or component hardware,” deleted “or” preceding “global satellite system equipment,” and added “subscriber identity module (SIM) cards, portable memory chips, batteries, and chargers.”

2008 Amendments. — Acts 2008, No. 102, § 1, effective August 15, 2008, added (D)(9); and added “unless authorized by the warden ... part of a religious service” to (D)(5).

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “professionally made or homemeade” for “professionally-made or home-made” in paragraph (E)(8) as amended by Acts 2004, No. 602, § 1.

2004 Amendments. — Acts 2004, No. 602, § 1, effective August 15, 2004, substituted “certain activities regarding contraband in penal institutions” for “taking to and from penal institutions” in the section heading; inserted “send or” preceding “attempt to take or send therefrom” in the introductory material in (E); deleted “and” at the end in (E)(5); added (E)(7)-(10); deleted the “However, the definition of contraband is not restricted to those articles set forth herein” as the undesignated last sentence; and made minor stylistic changes.

CROSS REFERENCES

Louisiana Law. — Detaining of persons on premises of correctional institution for questioning about contraband; detention for arrest, see La. C.Cr.P. Art. 215.2.

Municipal Law. — Police > disposition of unclaimed property. New Orleans Code of Ordinance § 90-37.
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ADMINISTRATIVE LAW

• Separation of Powers

•• Constitutional Controls

••• General Overview. — Former La. Rev. Stat. Ann. § 14:402(C) (now La. Rev. Stat. Ann. § 14:402(E)) did not violate La. Const. art. II § 2; the delegation of authority to the officer in charge of the penal institution which enables that officer to authorize the possession or introduction of items that otherwise would be contraband is not an unconstitutional delegation of legislature authority. State v. Converse, 529 So. 2d 459, 1988 La. App. LEXIS 1620 (June 21, 1988), writ of certiorari denied by 533 So. 2d 355, 1988 La. LEXIS 2837 (La. 1988).

Portion of La. Rev. Stat. Ann. § 14:402 that formerly gave administrative authorities unbridled discretion in defining what constitutes contraband was unconstitutional because it was an impermissible delegation of the legislative power to define criminal conduct. State v. Taylor, 479 So. 2d 339, 1985 La. LEXIS 10091 (Dec. 2, 1985).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — Defendant’s conviction for introducing contraband in a penal institution, in violation of La. Rev. Stat. Ann. § 14:402, by passing a marijuana cigarette to a fellow inmate while on a work detail was affirmed where the evidence established the defendant knew the prisoner was en route to jail. State v. Lawson, 434 So. 2d 490, 1983 La. App. LEXIS 8917 (June 6, 1983).

••• Drug Paraphernalia

•••• General Overview. — Defendant was properly convicted of violation of La. Rev. Stat. Ann. § 14:402, in that he attempted to introduce a quantity of nasal inhalators into the state penitentiary, without the authority of the warden pursuant to La. Const. art. II, § 2 and La. Const. 1921, art. I, § 9 (now La. Const. art. I, § 17). State v. Morgan, 238 LA. 829, 116 So. 2d 682, 1959 La. LEXIS 1136 (Dec. 14, 1959).

••• Possession

•••• General Overview. — Corrections officer was properly convicted of introducing contraband into a state correctional facility even though the facility was not operated by the state; although the plain language of La. Rev. Stat. Ann. § 14:402(B) stated that it applied to facilities owned or leased, and operated, by the state, at the time, the statute was enacted, no facilities were owned by private entities and the Louisiana Corrections Private Management Act did not exist. State v. Robinson, 696 So. 2d 207, 1997 La. App. LEXIS 1523 (June 4, 1997).

La. Rev. Stat. Ann. § 14:402 proscribes the possession of contraband only upon the grounds of a public correctional institution of the State, i.e., one which the State itself owns, leases, or operates; therefore, a private facility that contracts with the State to provide work release housing for inmates is not covered by the statute. State v. Gates, 572 So. 2d 247, 1990 La. App. LEXIS 2590 (Nov. 14, 1990).

Marijuana found in defendant’s sock while she was visiting her son in prison need not be suppressed in her prosecution for introducing contraband into a correctional institution, a violation of La. Rev. Stat. Ann. § 14:402, as she had consented to the search by virtue of search warning signs at the facility entrance and as she at no time had revoked her consent by words or actions; suppression would be required if the search and seizure violated the protections afforded by La. Const. art. I, § 5, and U.S. Const. amends. IV, XIV. State v. Balser, 460 So. 2d 74, 1984 La. App. LEXIS 10030 (Nov. 20, 1984).

•• Miscellaneous Offenses

••• General Overview. — Catchall provision in the last sentence of La. Rev. Stat. Ann. § 14:402(E) was unconstitutional as an improper delegation of legislative power to the sheriff, a member of the executive branch, because the statute did not delegate to the sheriff the authority to determine what constituted contraband; hence, defendants’ convictions for the offense were reversed. State v. Miller, 857 So. 2d 423, 2003 La. LEXIS 2868 (Oct. 21, 2003).

Five-year maximum sentence imposed following conviction for introduction of contraband into a penal institution, a violation of La. Rev. Stat. Ann. § 14:402, was not excessive considering defendant’s past criminal record, his status as a second felony offender, his failure to previously respond favorably to probationary treatment, and the lack of mitigating factors. State v. Williams, 490 So. 2d 645, 1986 La. App. LEXIS 7238 (June 11, 1986).

••• Goods Smuggling

•••• General Overview. — Sentence of three years at hard labor imposed on defendant, a jail trusty, for smuggling alcohol into the jail in violation of La. Rev. Stat. Ann. § 14:402E shocked the sense of justice and was excessive under La. Const. art. 1, § 20 because possession of alcohol was not illegal per se and in similar cases the maximum sentence imposed was one year at hard labor; hence, defendant’s sentence was reversed and the case was remanded for sentencing of not more than two years at hard labor. State v. London, 586 So. 2d 624, 1991 La. App. LEXIS 2353 (Aug. 30, 1991).

Portion of La. Rev. Stat. Ann. § 14:402 that formerly gave administrative authorities unbridled discretion in defining what constitutes contraband is unconstitutional because it is an impermissible delegation of the legislative power to define criminal conduct. State v. Taylor, 479 So. 2d 339, 1985 La. LEXIS 10091 (Dec. 2, 1985).

Defendant’s conviction for introducing contraband in a penal institution, in violation of La. Rev. Stat. Ann. § 14:402, by passing a marijuana cigarette to a fellow inmate while on a work detail was affirmed where the evidence established the defendant knew the prisoner was en route to jail. State v. Lawson, 434 So. 2d 490, 1983 La. App. LEXIS 8917 (June 6, 1983).

Defendant was properly convicted of violation of La. Rev. Stat. Ann. § 14:402, in that he attempted to introduce a quantity of nasal inhalators into the state penitentiary, without the authority of the warden pursuant to La. Const. art. II, § 2 and La. Const. 1921, art. I, § 9 (now La. Const. art. I, § 17). State v. Morgan, 238 LA. 829, 116 So. 2d 682, 1959 La. LEXIS 1136 (Dec. 14, 1959).

•• Weapons

••• Possession

•••• General Overview. — Defendant found to be in possession of a knife violated La. Rev. Stat. Ann. § 14:402, which provided, in pertinent part, that no person was possess contraband upon the grounds of any state correctional institution. State v. Boudreaux, 612 So. 2d 179, 1992 La. App. LEXIS 4224 (Dec. 23, 1992), writ of certiorari denied by 614 So. 2d 1253, 1993 La. LEXIS 1225 (La. 1993).

• Sentencing

•• Appeals

••• General Overview. — Where defendant pleaded guilty to attempted introduction of contraband into a parish jail after confessing to sending pens containing marijuana to a jail for delivery to her boyfriend, a sentence of 18 months at hard labor was not excessive because defendant had prior drug-related arrests and the method by which defendant committed the crime demonstrated criminal ingenuity and lack of respect for the law. State v. McNeil, 534 So. 2d 68, 1988 La. App. LEXIS 2310 (Nov. 9, 1988).

•• Guidelines

••• General Overview. — Five-year maximum sentence imposed following conviction for introduction of contraband into a penal institution, a violation of La. Rev. Stat. Ann. § 14:402, was not excessive considering defendant’s past criminal record, his status as a second felony offender, his failure to previously respond favorably to probationary treatment, and the lack of mitigating factors. State v. Williams, 490 So. 2d 645, 1986 La. App. LEXIS 7238 (June 11, 1986).

•• Proportionality. — Sentence of three years at hard labor imposed on defendant, a jail trusty, for smuggling alcohol into the jail in violation of La. Rev. Stat. Ann. § 14:402E shocked the sense of justice and was excessive under La. Const. art. 1, § 20 because possession of alcohol was not illegal per se and in similar cases the maximum sentence imposed was one year at hard labor; hence, defendant’s sentence was reversed and the case was remanded for sentencing of not more than two years at hard labor. State v. London, 586 So. 2d 624, 1991 La. App. LEXIS 2353 (Aug. 30, 1991).

• Postconviction Proceedings

•• Imprisonment. — Catchall provision in the last sentence of La. Rev. Stat. Ann. § 14:402(E) was unconstitutional as an improper delegation of legislative power to the sheriff, a member of the executive branch, because the statute did not delegate to the sheriff the authority to determine what constituted contraband; hence, defendants’ convictions for the offense were reversed. State v. Miller, 857 So. 2d 423, 2003 La. LEXIS 2868 (Oct. 21, 2003).

Corrections officer was properly convicted of introducing contraband into a state correctional facility even though the facility was not operated by the state; although the plain language of La. Rev. Stat. Ann. § 14:402(B) stated that it applied to facilities owned or leased, and operated, by the state, at the time, the statute was enacted, no facilities were owned by private entities and the Louisiana Corrections Private Management Act did not exist. State v. Robinson, 696 So. 2d 207, 1997 La. App. LEXIS 1523 (June 4, 1997).

GOVERNMENTS

• State & Territorial Governments

•• Legislatures. — Portion of La. Rev. Stat. Ann. § 14:402 that formerly gave administrative authorities unbridled discretion in defining what constitutes contraband is unconstitutional because it is an impermissible delegation of the legislative power to define criminal conduct. State v. Taylor, 479 So. 2d 339, 1985 La. LEXIS 10091 (Dec. 2, 1985).

ADMINISTRATIVE LAW & DECISIONS

Administrative Code. — Adult and Juvenile Services > Searches of Employees. LAC 22::I.304.

Adult and Juvenile Services > Searches of Visitors. LAC 22::I.303.

§ 402.1. Taking of contraband to state-owned hospitals unlawful; penalty.

A. It shall be unlawful for any person to introduce or attempt to introduce into or upon the grounds or buildings of any state-owned and administered hospital or related facility, except through regular channels as authorized by the administrator of the hospital, any of the following articles which are hereby declared contraband for the purposes of this Part, namely: Any intoxicating beverage or beverage which causes or may cause an intoxicating effect; any narcotic or hypnotic or exciting drug of whatever kind or nature including nasal inhalators of any variety, sleeping pills or barbiturates of any variety that create or may create a hypnotic effect if taken internally; and any firearm or other instrumentality customarily considered a dangerous weapon.

B. Whoever violates any provision of this Section shall upon conviction be imprisoned with or without hard labor for not more than three years. (Added by Acts 1962, No. 383, § 1; Acts 2001, No. 403, § 1, eff. June 15, 2001.)

Editor’s Notes. — Acts 2006, No. 45, § 1, provides for retroactive application of certain penalty provisions, or related matters, as applied to defendants who were convicted or who were sentenced prior to June 15, 2001.

2001 Amendments. — Acts 2001, No. 403, § 1, effective June 15, 2001, deleting “without being eligible for a suspended sentence or for a parole” in (B).

CROSS REFERENCES

Municipal Law. — Criminal code > evidence. New Orleans Code of Ordinance § 54-7.

Cruelty to animals. New Orleans Code of Ordinance § 18-2.

Traffic court of New Orleans > conduct of trials; rules of evidence; prescription. New Orleans Code of Ordinance § 154-143.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — It is illegal to introduce contraband into or upon the grounds or buildings of any state owned or administered hospital, extending to the parking lots of the facility that comes within the definition supplied in the law., OPINION No. 87-91, La. Atty. Gen. Op. No. 1987-91; 1987 La. AG LEXIS 395.

§ 403. Abuse of children; reports; waiver of privilege.

A. (1) (a) Any person who, pursuant to Children’s Code Article 609(A), is required to report the abuse or neglect of a child and knowingly and willfully fails to so report shall be fined not more than five hundred dollars, imprisoned for not more than six months, or both.

(b) Any person who, pursuant to Children’s Code Article 609(A), is required to report the sexual abuse of a child, or the abuse or neglect of a child which results in the serious bodily injury, neurological impairment, or death of the child, and knowingly and willfully fails to so report shall be fined not more than three thousand dollars, imprisoned, with or without hard labor, for not more than three years, or both. For purposes of this Subparagraph, “serious bodily injury” means injury involving protracted and obvious disfigurement or protracted loss or impairment of the function of a bodily member, organ, or mental faculty, or substantial risk of death.

(2) Any person, any employee of a local child protection unit of the Department of Children and Family Services, any employee of any local law enforcement agency, any employee or agent of any state department, or any school employee who knowingly and willfully violates the provisions of Chapter 5 of Title VI of the Children’s Code, or who knowingly and willfully obstructs the procedures for receiving and investigating reports of child abuse or neglect or sexual abuse, or who discloses without authorization confidential information about or contained within such reports shall be fined not more than five hundred dollars, imprisoned for not more than six months, or both.

(3) Any person who reports a child as abused or neglected or sexually abused to the department or to any law enforcement agency, knowing that such information is false, shall be fined not more than five hundred dollars, imprisoned for not more than six months, or both.

(4) (a) Notwithstanding the provisions of Paragraph (1) of this Subsection, any person who is eighteen years of age or older who witnesses the sexual abuse of a child and knowingly and willfully fails to report the sexual abuse to law enforcement or to the Department of Children and Family Services as required by Children’s Code Article 610, shall be fined not more than ten thousand dollars, imprisoned, with or without hard labor, for not more than five years, or both.

(b) For purposes of this Paragraph, “sexual abuse” shall include but is not limited to the perpetration or the attempted perpetration of R.S. 14:41, 42, 42.1, 43, 43.1, 43.2, 43.3, 46.2, 46.3, 78, 78.1, 80, 81, 81.1, 81.2, 89, or 89.1.

B. In any proceeding concerning the abuse or neglect or sexual abuse of a child or the cause of such condition, evidence may not be excluded on any ground of privilege, except in the case of communications between an attorney and his client or between a priest, rabbi, duly ordained minister or Christian Science practitioner and his communicant. (Added by Acts 1964, No. 116, §§ 1-5; Amended by Acts 1970, No. 636, § 1; Acts 1972, No. 556, § 1; Acts 1974, No. 384, § 1; Acts 1974, No. 596, § 1; Acts 1975, No. 737, § 1; Acts 1979, No. 664, § 1; Acts 1979, No. 769, § 1; Acts 1980, No. 495, § 1; Acts 1983, No. 529, § 1; Acts 1984, No. 690, § 1; Acts 1985, No. 864, § 1, eff. July 23, 1985; Acts 1985, No. 339, § 1, eff. July 9, 1985; Acts 1985, No. 615, § 1; Acts 1985, No. 198, § 1, eff. July 6, 1985; Acts 1985, No. 658, § 1; Acts 1986, No. 428, § 1, eff. July 2, 1986; Acts 1986, No. 1006, § 1; Acts 1987, No. 626, § 1; Acts 1988, No. 437, § 1; Acts 1989, No. 595, § 1; Acts 1990, No. 439, § 1, eff. July 18, 1990; Acts 1992, No. 705, § 3, eff. July 6, 1992; Acts 2010, No. 877, § 3, eff. July 1, 2010; Acts 2012, No. 268, § 1, eff. May 25, 2012; Acts 2012, No. 614, § 1, eff. June 7, 2012.)

LSLI 2012 Amendments. — Pursuant to R.S. 24:252(B), the Louisiana State Law Institute incorporated the text of R.S. 14:403(A)(4)(a) as amended by Acts 2012, No. 614, § 1 into the text of the Revised Statutes, after certification by the Secretary of the Senate and the clerk of the House of Representatives of the conflict between the amendments made to that section by Acts 2012, No. 268, § 1 and No. 614, § 1.

2012 Amendments. — The 2012 amendment by Act No. 268, in (A)(1)(a), substituted “pursuant to” for “under” and deleted “or sexual abuse” following “or neglect”; deleted “guilty of a misdemeanor and upon conviction shall be” preceding “fined not more” in (A)(1)(a), (A)(2), and (A)(3); added (A)(1)(b) and (A)(4); and made stylistic changes.

The 2012 amendment by Act No. 614 deleted “guilty of a misdemeanor and upon conviction shall be” preceding “fined not more than” in (A)(1)(a), (A)(2) and (A)(3); in present (A)(1)(a), substituted “pursuant to” for “under” and deleted “or sexual abuse” following “abuse or neglect”; and added (A)(1)(b) and (A)(4).

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Department of Children and Family Services” for “Department of Social Services” in (A)(2). See Acts 2020, No. 877, § 3.

CROSS REFERENCES

Louisiana Law. — Exceptions, see La. R.S. 44:4.1.

Applications and client case records; definitions; confidentiality; waiver; penalty, see La. R.S. 46:56.

Notice to parent or guardian; reporting requirements to parent, legal custodian; seventy-two hours of safe harbor, see La. R.S. 46:1353.

Definitions, see La. R.S. 46:2402.

Mandatory and permitted reporting, see La. Ch.C. Art. 609.

Assignment of reports for investigation and assessment, see La. Ch.C. Art. 612.

Central registry; screening court-appointed special advocates volunteers; confidentiality, see La. Ch.C. Art. 616.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Domestic Offenses

•••• General Overview. — Where child was left in the care of defendant, and the child later tested positive for gonorrhea, which was investigated by the child protection agency, defendant’s medical records from his test for gonorrhea at a parish health unit were admissible in criminal proceedings against defendant for child abuse. State v. Bellard, 533 So. 2d 961, 1988 La. LEXIS 1806 (Oct. 31, 1988).

EVIDENCE

• Hearsay

•• Rule Components

••• General Overview. — Although a juvenile judge erroneously admitted a letter into evidence, the proceedings to declare the children abused and neglected were not stricken with nullity because he did not rely on the hearsay evidence in making his determination; the evidence that the children were infected with gonorrhea established that they were abused as a result of neglect independently of the hearsay evidence. State in Interest of Garza, 388 So. 2d 458, 1980 La. App. LEXIS 4431 (Aug. 18, 1980).

• Privileges

•• Marital Privileges

••• Adverse Spousal Testimony

•••• Waiver. — Testimony of a licensed professional counselor was properly admitted because the applicable counselor-client privilege under La. Rev. Stat. Ann. § 37:1114 was waived by La. Rev. Stat. Ann. § 14:403 in defendant’s trial for molestion of a juvenile because the proceedings involved the abuse of a child. State v. Rupp, 614 So. 2d 1323, 1993 La. App. LEXIS 979 (Mar. 3, 1993).

The privilege in La. Rev. Stat. Ann. § 14:403(F) is waived in criminal cases regarding child abuse and this waiver applies where the defense of privilege is raised by a person responsible for the child’s care. State v. Bellard, 533 So. 2d 961, 1988 La. LEXIS 1806 (Oct. 31, 1988).

FAMILY LAW

• Child Custody

•• General Overview. — Due process mandated appointment of counsel to represent indigent parents when the State sought to remove a child from the parents’ custody for a prolonged period of time, unless the right to counsel was knowingly and intelligently waived. In Interest of Howard, 382 So. 2d 194, 1980 La. App. LEXIS 3591 (Feb. 25, 1980).

• Delinquency & Dependency

•• Dependency Proceedings. — Former La. Rev. Stat. Ann. § 13:1580 (now La. Child. Code Ann. art. 908) is the implementation statute which sets up the procedural guidelines for the court to follow when a child is within the purview of former La. Rev. Stat. Ann. § 13:1561 et seq. (now La. Child Code Ann. art 303) or, by implication, within La. Rev. Stat. Ann. § 14:403. State in Interest of Black, 310 So. 2d 174, 1975 La. App. LEXIS 3637 (Mar. 12, 1975), writ of certiorari denied by 313 So. 2d 829, 1975 La. LEXIS 3674 (La. 1975).

•• Wards of Court. — Former Juvenile court’s finding that a child was neglected, as defined by former La. Rev. Stat. Ann. §§ 13:1569 and 13:1570 (now La. Child. Code Ann. art. 603), by the child’s mother was proper where the child was voluntarily given over to guardians so that they could raise the child and one of the guardians abused the child, as that term was defined by La. Rev. Stat. Ann. § 14:403 or within the generally accepted definition of abuse. State in Interest of Black, 310 So. 2d 174, 1975 La. App. LEXIS 3637 (Mar. 12, 1975), writ of certiorari denied by 313 So. 2d 829, 1975 La. LEXIS 3674 (La. 1975).

• Family Protection & Welfare

•• Children

••• General Overview. — Louisiana Department of Social Services improperly removed 28 out of 52 students from a residential school for troubled youth without a court order; because if emergency circumstances had existed, it would be expected that all the girls would be removed. State in Interest of Fisher v. New Bethany Baptist Church, 535 So. 2d 1214, 1988 La. App. LEXIS 2480 (Nov. 30, 1988).

Under La. Rev. Stat. Ann. § 14:403, a letter on which an affidavit to a petition of neglect was based and other unsworn allegations were improperly before the juvenile court; hence, the entire neglect proceeding was tainted and the judgment determining that the mother had neglected her twins and awarding custody of the children to the state was reversed. State in Interest of Prestridge, 323 So. 2d 868, 1975 La. App. LEXIS 3295 (Dec. 10, 1975).

• Parental Duties & Rights

•• Duties

••• Care & Control of Children. — In need of care proceedings, where evidence was presented that the mother and the father of a child suffered from mental illness and that the child and his deceased brother had been beaten, the trial court properly maintained custody of the child in the Department of Health and Human Resources. State in Interest of August, 503 So. 2d 717, 1987 La. App. LEXIS 8793 (Mar. 4, 1987).

GOVERNMENTS

• Courts

•• Authority to Adjudicate. — Juvenile courts are granted exclusive original jurisdiction in proceedings concerning any child, domiciled in or found within the parish, who has been determined to be abused or neglected under La. Rev. Stat. Ann. § 14:403; if the evidence in such a proceeding does not establish that the child has been abused or neglected, the juvenile court has no ongoing jurisdiction or authority to determine the custody of the child or to render any other judgment relating to custody. State in Interest of Purcell, 337 So. 2d 637, 1976 La. App. LEXIS 4710 (Sept. 13, 1976).

• State & Territorial Governments

•• Employees & Officials. — Referee for Civil Service Commission abused her discretion and committed an error of law in reducing a termination to a 90-day suspension for a social services specialist who violated the policies of the Department of Social Services, the Civil Service Rules, and La. Rev. Stat. 14:403 by failing to conduct an investigation and falsifying a report before closing a case file of alleged child abuse. Department of Social Services, Office of Community Services v. Schneeweiss, 588 So. 2d 1185, 1991 La. App. LEXIS 2876 (Oct. 18, 1991).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S.13:1578.1 deals with status offenders only by negative implication, in that it allows only juveniles charged with committing a delinquent act to be detained in a detention facility. Therefore, the only restriction place on a law enforcement agency when dealing with status offenders is that, as a general rule, such juvenile may not be place in detention facilities, OPINION No. 78-180, La. Atty. Gen. Op. No. 1978-180; 1978 La. AG LEXIS 236.

R.S. 14:403, OPINION No. 85-865, La. Atty. Gen. Op. No. 1985-865; 1985 La. AG LEXIS 245.

General discussion of DHHR’s authority to require licensing and registration of day care centers and of its authority to inspect and/or investigate allegations of child abuse in day care centers., OPINION NUMBER 85-244, La. Atty. Gen. Op. No. 1985-244; 1985 La. AG LEXIS 609.

On-site police investigations of allegedly abused students should only be allowed in emergency situations. R.S. 14:403, 14:403(G)(5) 14:403(D)(1), 14:403(d)(3), 17:156, OPINION No. 85-41, La. Atty. Gen. Op. No. 1985-41; 1985 La. AG LEXIS 787.

The district attorney is not mandated to draft and file petitions to have a child adjudged in need of care unless in his discretion he so chooses., OPINION No. 86-746, La. Atty. Gen. Op. No. 1986-746; 1986 La. AG LEXIS 225.

Health care professionals must report all suspected cases of child abuse or neglect. Good faith immunity applies to all reports made under R.S. 14:403 R.S. 14:403 (A)(B)(D), OPINION No. 86-773, La. Atty. Gen. Op. No. 1986-773; 1986 La. AG LEXIS 251.

La. R.S. 14:403, OPINION No. 88-147, La. Atty. Gen. Op. No. 1988-147; 1988 La. AG LEXIS 123.

Expenses for medical investigation of rape or sexual assault case may be billed to police jury through coroner; medical investigation expenses for child abuse should be billed through child protection unit or coroner; sheriff has no liability for medical expense in spousal abuse., OPINION NUMBER 89-78, La. Atty. Gen. Op. No. 1989-78; 1989 La. AG LEXIS 502.

Court order for removal of juvenile in need of care may be oral in exceptional circumstances, OPINION NUMBER 90-538, La. Atty. Gen. Op. No. 1990-538; 1990 La. AG LEXIS 407.

Federal law sets forth that in order for the United States to gain exclusive jurisdiction over the lands it owns, the state in which the land is situated must consent to that jurisdiction, and the United States must explicitly accept the jurisdiction. A 1958 letter from the Navy granted the United States exclusive jurisdiction over the New Orleans Naval Air Station Base., Opinion No. 96-498, La. Atty. Gen. Op. No. 1996-498; 1997 La. AG LEXIS 52.

A social worker is considered a mandatory reporter under Louisiana’s Children’s Code. Therefore, if a child is assaulted by a teacher or other school official, and the social worker believes this assault rises to the level of abuse, the social worker must report the assault to a local or state law enforcement agency, or possibly face criminal liability., Opinion 97-65, La. Atty. Gen. Op. No. 1997-65; 1997 La. AG LEXIS 359.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Reflections Upon Louisiana’s Child Witness Videotaping Statute: Utility and Constitutionality in the Wake of Stincer. 47 La. L. Rev. 1255 (July, 1987).

The Willfulness Requirement: A Chameleon in the Legal Arena. 60 La. L. Rev. 563 (Winter, 2000).

The Court Giveth and the Court Taketh Away: State v. Fernandez-Returning Louisiana’s Children to an Adult Standard. 60 La. L. Rev. 605 (Winter, 2000).

Article: The Current State of Evidentiary Privileges in Louisiana. 49 La. L. Rev. 733 (January, 1989).

Family Law Symposium: Psychological Export Testimony on a Child’s Veracity in Child Sexual Abuse Prosecutions. 50 La. L. Rev. 1039 (May, 1990).

Comment: Article 613 of the Louisiana Children’s Code: Child Abuse Investigations in the Twilight of the Fourth Amendment. 55 La. L. Rev. 361 (November, 1994).

Recent Development: Austin v. Borel: Louisiana Child Protection Workers Enjoy Only Qualified Immunity from Section 1983 Actions. 62 Tul. L. Rev. 1453 (June, 1988).

Comment: Disclosure of Medical Information Under Louisiana and Federal Law. 65 Tul. L. Rev. 169 (November, 1990).

Comment: Involuntary Termination of Parental Rights in Louisiana: Unravelling the Statute. 58 Tul. L. Rev. 1045 (March, 1984).

General Law Reviews. — Article: Clergy, Sex and the American Way. 31 Pepp. L. Rev. 363 (2004).


§ 403.1. Substance abuse in schools; definitions; confidential reports; immunity; penalty.

A. The purpose of this Section is to protect teachers, administrators, school support personnel, and employees of the public school systems of this state from liability for damages as a result of reporting substance abuse on school campuses. It is intended that as a result of such reporting, the children attending schools in this state shall not be exposed to substance abuse while on campus, and law enforcement shall be aided in efforts to eradicate substance abuse by students.

B. For the purposes of this Section, the following terms shall mean:

(1) “Person” is any employee of a public school system including, but not limited to, teachers, administrators, school bus drivers, janitors, lunch room workers, maintenance employees, and coaches of athletic teams.

(2) “Student” is any person enrolled at school, including any person so enrolled but on temporary suspension, and any person physically on campus, whether a student or non-student.

(3) “School” is any public elementary or secondary school in the state of Louisiana.

(4) “Campus” is all facilities and property within the boundary of the school property and all vehicles used for public transportation of students.

(5) “Controlled dangerous substance” is any substance regulated or defined in the Uniform Controlled Dangerous Substance Law, Part X, Chapter IV of Title 40 of the Louisiana Revised Statutes of 1950, except where prescribed by a physician and possessed and consumed by the person for whom prescribed.

(6) “Substance Abuse Prevention Team,” hereafter sometimes referred to as “the team,” is a panel of not less than six members consisting of at least one (a) administrator, (b) teacher, (c) guidance counselor, (d) parent representative, and (e) school support person. The team shall be trained by personnel from the Substance Abuse Prevention Education Program of the Louisiana Department of Education.

In the absence of the availability of a team trained by personnel from the Substance Abuse Prevention Education Program, the principal of a school may establish a substantially similar panel which shall be considered a substance abuse prevention team.

C. (1) Any person having reasonable cause to believe that a student possesses a controlled dangerous substance or an alcoholic beverage on a school campus, under circumstances other than those described in Paragraph (2) of this Subsection, shall report such fact to the principal of the school or to the chairman of the Substance Abuse Prevention Team on a report form prepared by the Department of Education or on a substantially similar form. If the report is to the principal, the principal immediately shall forward it to the chairman of the team.

The team shall discuss the circumstances of the report with the student reported without disclosing the name of the reporting person and shall also meet with the parents of the student reported. The team shall thereafter report to the principal of the school and make recommendations for treatment, counselling, or other appropriate action.

(2) Any person having factual knowledge that a student has manufactured, distributed, or possessed with intent to distribute a controlled dangerous substance shall report such fact to the principal of the school who, upon a finding that there is reasonable cause to believe that the student has manufactured, distributed, or possessed with intent to distribute a controlled dangerous substance, shall report such information to the appropriate law enforcement agency. If the principal determines that there are reasonable grounds to believe the student possessed a controlled dangerous substance but did not manufacture, distribute, or possess with intent to distribute a controlled dangerous substance, he shall refer the matter to the Substance Abuse Prevention Team chairman.

(3) The report required in Paragraphs (1) and (2) of this Subsection shall be written and shall include the name of the person making the report, the name of the student suspected of committing the act so reported, and the specific incident which caused the reporting person to believe the act had occurred. Sufficient detail shall be included to allow the report to be adequately reviewed. When appropriate, the report shall include a behavioral profile of the student since his enrollment in class.

D. (1) The provisions of Subsection C of this Section shall not preclude any person from making a report of conduct to a law enforcement agency when that person has reasonable cause to believe that the manufacture or distribution of a controlled dangerous substance has taken or is taking place and that delay would jeopardize or impair the ability to control the manufacture or distribution of a controlled dangerous substance on a campus.

(2) The provisions of Subsection C of this Section shall not preclude any person from making a report of conduct to a law enforcement agency when that person has reasonable cause to believe that a student on campus is under the influence of alcoholic beverages and that delay would jeopardize or impair the ability to operate the school or result in the student’s being a danger to himself or others.

(3) A law enforcement agency receiving a report under the provisions of this Subsection may conduct an investigation of the report. Such investigation may include the administering, upon the school grounds and after consent has been obtained from student’s parent or legal tutor, of a breath or urine test for the presence of alcohol or a controlled dangerous substance, if the investigating officer has reasonable cause to believe the student is or recently was on campus while under the influence of alcoholic beverages or a controlled dangerous substance. The methods for the administration and analysis of a breath or urine test under the provisions of this Subsection shall be the same as for chemical testing and analysis authorized under R.S. 32:663. The results of a breath or urine test authorized under this Subsection shall be provided solely to the student, the parent or legal tutor of the student, the principal of the school, and the chairman of the Substance Abuse Prevention Team, and shall not be used as the basis for any disciplinary proceeding against the student. The law enforcement agency may keep a copy of the test results which copy shall not be a public record and shall not be open for public inspection but shall be kept confidential under lock and key and maintained only for internal record keeping purposes to preserve the integrity of said agency’s files and shall not be used for any investigative purpose. The test results shall be exempt from the Public Records Act 1 and shall not be admissible as evidence in any civil or criminal trial, hearing, or other proceeding.

E. All reports filed pursuant to this Section shall be confidential. The identity of the reporting person shall not be disclosed except when the constitution of the State of Louisiana or the United States so requires. All reports shall be exempt from the Public Records Act.

F. Any person who makes a report in good faith, pursuant to Subsections C and D of this Section, shall have immunity from civil liability that otherwise might be incurred. Such immunity shall extend to testimony in any judicial proceeding resulting from such report.

G. The willful failure by a person with permanent status to make a report required by Subsection C of this Section shall constitute willful neglect of duty which may subject the person to dismissal pursuant to R.S. 17:443, R.S. 17:462, R.S. 17:493, R.S. 17:523, or R.S. 17:533, as appropriate. Any person without permanent status may be dismissed for willful neglect of duty under this Section after a hearing in accordance with the procedures set forth in R.S. 17:443. (Added by Acts 1981, No. 861, § 1. Acts 1985, No. 828, § 1.)

CROSS REFERENCES

Louisiana Law. — Exceptions, see La. R.S. 44:4.1.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — The Willfulness Requirement: A Chameleon in the Legal Arena. 60 La. L. Rev. 563 (Winter, 2000).

Article: The Current State of Evidentiary Privileges in Louisiana. 49 La. L. Rev. 733 (January, 1989).



Footnote:

1 R.S. 44:1 et seq.



§ 403.2. Abuse and neglect of adults.

A. Any person, who under R.S. 15:1504(A), is required to report the abuse or neglect of an adult and knowingly and willfully fails to so report shall be guilty of a misdemeanor and upon conviction shall be fined not more than five hundred dollars or imprisoned for not more than six months, or both.

B. Any person who knowingly and willfully violates the provisions of Chapter 14 of Title 15 of the Louisiana Revised Statutes of 1950, or who knowingly and willfully obstructs the procedures for receiving and investigating reports of adult abuse or neglect, or who discloses without authorization confidential information about or contained within such reports shall be guilty of a misdemeanor and upon conviction shall be fined not more than five hundred dollars or imprisoned for not more than six months, or both.

C. Any person who reports an adult as abused or neglected to an adult protection agency as defined in R.S.15:1503 or to any law enforcement agency, knowing that such information is false, shall be guilty of a misdemeanor and upon conviction shall be fined not more than five hundred dollars or imprisoned for not more than six months, or both.

D. (1) Any person who retaliates against an individual who reports adult abuse to an adult protection agency or to a law enforcement agency, shall be guilty of a misdemeanor and upon conviction shall be fined not more than five hundred dollars or imprisoned for not more than six months, or both.

(2) For the purposes of this Section, “retaliation” is defined as discharging, demoting, or suspending an employee who reports the adult abuse; or threatening, harassing, or discriminating against the reporter in any manner at any time provided the report is made in good faith for the purpose of helping the adult protection agency or law enforcement agency fulfill its responsibilities as set forth in Chapter 14 of Title 15 of the Louisiana Revised Statutes of 1950. (Added by Acts 1982, No. 519, § 1; Amended by Acts 1983, No. 98, § 1; Acts 1985, No. 181, § 1; Acts 1989, No. 703, §§ 1, 2, eff. July 8, 1989; Acts 1990, No. 534, § 1; Acts 1991, No. 408, § 1; Acts 1992, No. 975, § 1, eff. July 9, 1992; Acts 1995, No. 841, § 1; Acts 1997, No. 1183, § 1, eff. Aug. 15, 1997; Acts 1999, No. 338, § 1, eff. Aug. 15, 1999; Acts 2001, No. 1032, § 5, eff. Aug. 15, 2001; Acts 2002, 1st Ex. Sess., No. 80, § 1, eff. June 16, 2002; Acts 2003, No. 244, § 1, eff. Aug. 15, 2003; Acts 2005, No. 306, § 1, eff. June 29, 2005; Acts 2008, No. 181, § 1, eff. June 13, 2008.)

2008 Amendments. — Acts 2008, No. 181, § 1, effective June 13, 2008, rewrote the section.

2005 Amendments. — Acts 2005, No. 306, § 1, effective June 29, 2005, added “and to state regulatory agencies ... state or federal funds” to the end of (E)(9)(a).

2003 Amendments. — Acts 2003, No. 244, § 1, effective August 15, 2003, added (D)(5); in (E)(6), substituted “may refer” for “shall refer,” added “or may initiate judicial proceedings as provided in Subsection F of this Section” at the end of the first sentence; in (E)(7), deleted “prohibit the district attorney” preceding “from seeking an order”; added (E)(8) and redesignated former (E)(8) as (E)(9); rewrote (F)(1), which read: “The district attorney shall notify the adult of the hearing and an action proposed with respect to the alleged abuse or neglect. He shall advise the adult of his right to be represented by an attorney. The district attorney may apply to a court of competent civil jurisdiction for an order to”; in (F)(1)(e), deleted “temporary” preceding “placement,” inserted “the services of law enforcement or emergency medical services to transport the adult to a treatment facility or safe living location” preceding “and other services,” substituted “one hundred eighty days” for “not more than thirty,” substituted “one hundred eighty days” for “thirty” and inserted “and thereafter annually”; deleted “by the district attorney” following “Upon application” in (G); repealed (I)(b) and (I)(c); redesignated (I)(2)(a) as (I)(2); deleted “with the exception of Subparagraph (c) of Paragraph I(2) providing for initial implementation during the course of a state fiscal year by transition of funds and positions across programs.” following “annual state appropriations act” in (I)(2); added (N)(1)(b); in (N)(2), substituted “The ex parte” for “Such an,” inserted “the services of law enforcement or emergency medical services to transport the adult to a treatment facility or safe living location”; rewrote (N)(3), which read: “Such an order shall extend for a period not to exceed fifteen days.”; rewrote (N)(4)(a), which read: “Such an order shall extend for a period not to exceed fifteen days.”; added (N)(4)(f); added (N)(4)(g).

2002 Amendments. — Acts 2002, 1st Ex. Sess., No. 80, § 1, effective June 16, 2002, added (D)(4).

2001 Amendments. — Acts 2001, No. 1032, § 5, effective August 15, 2001, substituted “handwritten” for “written” in (E)(8)(a) and (E)(8)(b).

1999 Amendments. — Acts 1999, No. 338, § 1, effective August 15, 1999, inserted “abandonment, isolation” in (B)(1); added (B)(12); added (B)(13); in (E)(3) inserted “or access to the adult for purposes ... household and inspection of the home,” substituted “be granted access to the adult and to the location where the alleged abuse or neglect occurred” for “enter the home”; in (E)(8)(a) deleted “and social service agencies who are providing services to the adult or” following “law enforcement agencies,” added “or the filing of false reports ... exploitation, or extortion” at the end; added (8)(b); added (8)(c); added (H)(2).

CROSS REFERENCES

Louisiana Law. — Elderly abuse; release of information, see La. R.S. 46:61.

ADMINISTRATIVE LAW & DECISIONS

Administrative Code. — Elderly Affairs > Adult Protective Services for the Elderly. LAC 4::VII.1239.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — The Willfulness Requirement: A Chameleon in the Legal Arena. 60 La. L. Rev. 563 (Winter, 2000).

Comment: Disclosure of Medical Information Under Louisiana and Federal Law. 65 Tul. L. Rev. 169 (November, 1990).

General Law Reviews. — ARTICLE: Elder Law: Should Attorneys Have a Duty to Report Financial Abuse of the Elderly? 38 Akron L. Rev. 707 (2005).

§ 403.3. Reports of missing children; procedures; false reports or communications; penalties.

A. (1) Any state or local law enforcement agency receiving a report of a missing child, or the recovery of a missing child, and having reasonable grounds to believe such report is accurate shall within forty-eight hours after the date of receipt of the report notify each of the following of the fact and contents of such report:

(a) The Department of Health and Human Resources.

(b) The Department of Public Safety and Corrections, if it did not originally receive the report.

(c) The office of the sheriff for the parish in which such report was received, if it did not originally receive the report.

(d) The office of the sheriff for all parishes adjacent to the parish in which such report was received.

(e) The National Crime Information Computer System.

(2) The law enforcement agency may also notify any other appropriate local, state, or federal agency of the fact and contents of such report.

B. No person shall knowingly file a false missing child report with a law enforcement agency.

C. No person shall intentionally communicate false information concerning a missing child, or the recovery of a missing child, to a law enforcement agency when such information is communicated with the specific intent to delay or otherwise hinder an investigation to locate the child.

D. Whoever violates the provisions of Subsection B of this Section shall be fined not more than two thousand dollars or be imprisoned for not more than one year, with or without hard labor, or both.

E. Whoever violates the provisions of Subsection C of this Section shall be imprisoned at hard labor for not more than five years. (Acts 1985, No. 393, § 1; Acts 2005, No. 503, § 1, eff. Aug. 15, 2005; Acts 2012, No. 446, § 1, eff. Aug. 1, 2012; Acts 2012, No. 454, § 1, eff. Aug. 1, 2012; Acts 2012, No. 477, § 1, eff. June 3, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 446 inserted “or the recovery of a missing child” in the introductory language of (A)(1) and in (C).

The 2012 amendment by Act No. 454 substituted “Subsection B of this Section” for “Subsection B or C herein” in (D); and added (E).

The 2012 amendment by Act No. 477 substituted “Subsection B of this Section” for “Subsection B or C herein” in (D); and added (E).

2005 Amendments. — Acts 2005, No. 503, § 1, effective August 15, 2005, substituted “fined not more than two thousand dollars or be imprisoned for not more than one year, with or without hard labor, or both” for “fined more than five hundred dollars or be imprisoned for not more than six months, or both” in (D).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — An ordinance governing reporting of acts of abuse against children and elderly that restricts and interferes with the legal authority of all law enforcement personnel abridges state law., OPINION 97-405, La. Atty. Gen. Op. No. 1997-405; 1997 La. AG LEXIS 508.

Municipal police officer may hold local elective office in a separate municipality., Opinion 02-0206A, La. Atty. Gen. Op. No. 2002-0206; 2003 La. AG LEXIS 51.

Louisiana state law does not prohibit or restrict the public release of information regarding missing children under the Louisiana Amber Alert Plan., Opinion 03-0001, La. Atty. Gen. Op. No. 2003-0001; 2003 La. AG LEXIS 67.

When local law enforcement receive a report that a child under the age of eighteen years is believed to be missing, the local law enforcement shall report this immediately without regard to the report’s accuracy to the National Crime Information Computer System. They shall not wait 48 hours after receipt of the report to determine its accuracy before reporting the information to the National Crime Information Computer System. Speed is of essence because a child’s life is at hand; therefore, R.S. 40:2521 should be adhered to first before R.S. 14:403.3. Opinion No. 04-0355. 2005 La. AG LEXIS 6.

§ 403.4. Burn injuries and wounds; reports; registry; immunity; penalties.

A. The purpose of this Section is to combat arson through the rapid identification and apprehension of suspected arsonists who may suffer burn injuries during the commission of their crimes. It is the further intent of this Section to provide for a central registry for burn injuries and wounds data from which effective fire and arson prevention and fire safety education programs may be developed.

B. In every case of a burn injury or wound in which the victim sustains second or third degree burns to five percent or more of the body or any burns to the upper respiratory tract or laryngeal edema due to the inhalation of super-heated air, and every case of a burn injury or wound which is likely to or may result in death shall be reported to the office of state fire marshal, code enforcement and building safety, hereinafter sometimes referred to as the “office”. That office shall then immediately notify the appropriate local or state investigatory agency or law enforcement agency of the receipt of such report and its contents.

C. (1) An oral report shall be made within twenty-four hours of the examination or treatment of the victim. The report shall be made by the physician attending or treating the case, or by the manager, superintendent, director, or other person in charge whenever such case is treated in a hospital, burn center, sanitarium, or other medical facility. The report may be recorded electronically or in any other suitable manner, by the office of state fire marshal, code enforcement and building safety.

(2) The oral report shall contain the following information if known:

(a) Victim’s name, address, and date of birth.

(b) Address where the burn injury occurred.

(c) Date and time of the burn injury.

(d) Degree of burns and percent of body burned.

(e) Area of body injured.

(f) Injury severity.

(g) Apparent cause of burn injury.

(h) Name and address of reporting facility.

(i) Name of the attending physician.

D. (1) The office shall maintain a central registry of all reported cases of the treatment or examination of persons with burn injuries or wounds. The registry may be used to provide information to those agencies whose duties include the investigation into possible arson activities.

(2) The office of state fire marshal, code enforcement and building safety, may adopt rules and regulations as may be necessary in carrying out the provisions of this Section. Specifically such rules shall provide for cooperation with local investigatory and law enforcement agencies and may also authorize law enforcement personnel and the state fire marshal to review those medical records of reported victims which relate to the burn without the consent of the victim.

E. No cause of action shall exist against any person who in good faith makes a report pursuant to this Section, cooperates in an investigation by any agency, or participates in any judicial proceeding resulting from such report.

F. Any person who knowingly files a false report shall be fined not more than five hundred dollars or imprisoned for not more than six months, or both. (Acts 1988, No. 641, § 1; Acts 1991, No. 657, § 1; Acts 1997, No. 1187, § 2.)

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Disclosure of Medical Information Under Louisiana and Federal Law. 65 Tul. L. Rev. 169 (November, 1990).

§ 403.5. Gunshot wounds; mandatory reporting.

A. The purpose of this Section is to aid law enforcement in combating violent crime through the rapid identification and reporting of all gunshot wounds or injuries treated by any medical professionals, practitioners, or associated personnel.

B. In every case of a gunshot wound or injury presented for treatment to a medical professional, practitioner, or associated person, that professional, practitioner, or associated person shall make an oral notification to either the sheriff of the parish in which the wounded person was presented for treatment, or the chief or superintendent of police in the municipality in which the wounded person was presented for treatment immediately after complying with all applicable state and federal laws, rules, and regulations related to the treatment of emergencies and before the wounded person is released from the hospital. A written notation of this action shall be made on the emergency record.

C. The provisions of this Section shall not apply to any wounds or injuries received from the firing of an air gun.

D. Any report of a gunshot wound or injury required to be reported by this Section which does not result in criminal prosecution shall not become public record and shall be destroyed by the law enforcement agency receiving the information.

E. Any person who fails to file a report under this Section shall be fined not more than five hundred dollars or imprisoned for not more than six months, or both. Any person who knowingly files a false report under this Section shall be fined not more than five hundred dollars or imprisoned for not more than six months, or both. (Acts 1997, No. 1309, § 1.)

CROSS REFERENCES

Louisiana Law. — Exceptions, see La. R.S. 44:4.1.

§ 403.6. Reporting of neglect or abuse of animals.

A. Any state or local law enforcement officer, or any employee of government or of a government contractor who in his professional capacity routinely investigates alleged abuse or neglect or sexual abuse of a child, or abuse or neglect of an adult under the provisions of R.S. 15:1507, who becomes aware of evidence of neglect or abuse of an animal shall report such incident to the law enforcement authority of the governing authority in which the incident has occurred or the local animal welfare authority. The name and identifying information regarding the reporter of animal maltreatment shall be confidential.

B. No person required to report under the provisions of Subsection A of this Section shall knowingly and willfully obstruct the procedures for receiving and investigating a report of abuse or neglect or shall disclose, without authorization, confidential information which was reported.

C. No person shall make a report required by this Section knowing that any information therein is false. (Acts 2001, No. 1136, § 1, eff. Aug. 15, 2001; Acts 2010, No. 861, § 6, eff. Aug. 15, 2010; Acts 2012, No. 811, § 4, eff. July 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 811, in (A), added “shall report such incident to the law enforcement authority of the governing authority in which the incident has occurred or the local animal welfare authority” in the first sentence and added the second sentence.

2010 Amendments. — The 2010 amendment by No. 861 substituted “R.S. 15:1507” for “R.S. 14:403.2” in (A).

Quoted Statutory Material. — Acts 2012, No. 811, § 19, provides that “It is the intent of the legislature in enacting this Act [Acts 2012, No. 811] that the Acts that originated as House Bills Nos. 94, 372, 373, 565, 626, and 640 and Senate Bills Nos. 62, 87, 249, 314, 315, and 384, all of which re-create departments of the executive branch of state government and statutory entities made a part of such departments by law, shall not supersede the provisions of this Act [Acts 2012, No. 811], and such Acts shall not have the effect of continuing any statutory authority repealed by this Act [Acts 2012, No. 811].”

§ 403.7. Failure to report a missing child.

A. (1) A child’s caretaker shall report to an appropriate authority that a child is missing within two hours of the expiration of the period provided for in Paragraph (2) of this Subsection.

(2) For purposes of this Subsection, there shall be a presumption that a child is missing and that the child’s caretaker knew or should have known that the child is missing when the caretaker does not know the location of the child and has not been in contact with nor verified the location or safety of the child:

(a) With regard to a child over the age of thirteen, for a period of twenty-four hours.

(b) With regard to a child thirteen years of age or younger, for a period of twelve hours.

B. For purposes of this Section:

(1) “Appropriate authority” includes:

(a) A state or local law enforcement agency.

(b) A 911 Public Safety Answering Point as defined in Title 33 of the Louisiana Revised Statutes of 1950.

(2) “Caretaker” means the child’s parent, grandparent, legal guardian, or any person who, at the time of the child’s disappearance, has physical custody of the child.

(3) “Child” means any person under the age of seventeen years.

(4) “Serious bodily injury” means bodily injury which involves unconsciousness, extreme physical pain, or protracted and obvious disfigurement, or protracted loss or impairment of the function of a bodily member, organ, or mental faculty, or a substantial risk of death.

C. Any person who violates the provisions of Subsection A of this Section shall be punished as follows:

(1) If the child is found dead or determined to be dead, then the offender shall be imprisoned at hard labor for not less than two years nor more than fifty years without benefit of parole, probation, or suspension of sentence, and fined not more than fifty thousand dollars.

(2) If the child has remained missing for a period of more than six months at the time of conviction and not determined to be dead, then the offender shall be imprisoned at hard labor for not less than two years nor more than ten years without benefit of parole, probation, or suspension of sentence, and fined not more than twenty-five thousand dollars.

(3) If the child is determined to have been either physically or sexually abused during the time that the child was missing, then the offender shall be imprisoned at hard labor for not more than ten years without benefit of parole, probation, or suspension of sentence, and fined not more than ten thousand dollars.

(4) If the child is found unharmed, then the offender shall be imprisoned for not more than six months, or fined not more than five hundred dollars, or both.

D. The period of time in which a caretaker is required to report a missing child as provided in Subsection A of this Section shall be suspended for the period of time in which the caretaker is unable to make a report due to circumstances beyond the caretaker’s control. (Acts 2012, No. 454, § 1, eff. Aug. 1, 2012; Acts 2012, No. 477, § 1, eff. June. 3, 2012.)

LSLI 2012 Amendments. — Pursuant to R.S. 24:252(B), the Louisiana State Law Institute incorporated the text of R.S. 14:403.7(A) as amended by Acts 2012, No. 477, § 1 into the text of the Revised Statutes, after certification by the Secretary of the Senate and the clerk of the House of Representatives of the conflict between the amendments made to that section by Acts 2012, No. 454, § 1 and No. 477, § 1.

§ 403.8. Failure to report the death of a child.

A. It shall be unlawful for a child’s caretaker to fail to report to an appropriate authority the death of a child that occurs while the child is in the physical custody of the caretaker, within one hour of the caretaker’s discovery of the child’s death or one hour of the caretaker learning of the location of the child’s body.

B. For purposes of this Section:

(1) “Appropriate authority” includes:

(a) A state or local law enforcement agency.

(b) A 911 Public Safety Answering Point as defined in Title 33 of the Louisiana Revised Statutes of 1950.

(c) The coroner of the parish in which the child’s body is located.

(d) Emergency medical personnel.

(2) “Caretaker” means the child’s parent, grandparent, legal guardian, or any person who, at the time of the child’s death, has physical custody of the child.

(3) “Child” means any person under the age of seventeen years.

C. Whoever violates the provisions of this Section shall be fined not more than five thousand dollars and shall be imprisoned, with or without hard labor, for not more than five years.

D. The period of time in which a caretaker is required to report the death of a child as provided in Subsection A of this Section shall be suspended for the period of time in which the caretaker is unable to make a report due to circumstances beyond the caretaker’s control. (Acts 2012, No. 454, § 1, eff. Aug. 1, 2012; Acts 2012, No. 477, § 1, eff. June. 3, 2012.)

LSLI 2012 Amendments. — Pursuant to R.S. 24:252(B), the Louisiana State Law Institute incorporated the text of R.S. 14:403.8 as amended by Acts 2012, No. 477, § 1 into the text of the Revised Statutes, after certification by the Secretary of the Senate and the clerk of the House of Representatives of the conflict between the amendments made to that section by Acts 2012, No. 454, § 1 and No. 477, § 1.

§ 404. Self-mutilation by a prisoner.

A. Self-mutilation by a prisoner is the intentional infliction of injuries to himself by a prisoner incarcerated in any state penitentiary or any local penal or correctional institution or while in the lawful custody of a peace officer, or the procuring or permitting of another person to inflict injury on such prisoner by means of shooting, stabbing, cutting, applying chemicals or other substances to the body, drinking or eating poisonous or toxic substances, or in any manner, when such results in permanent or temporary injury.

B. Whoever commits the crime of self-mutilation by a prisoner shall be imprisoned at hard labor for a term not exceeding two years. Any sentence imposed under this Section shall run consecutively to any other sentence being served by the offender at the time of the offense. (Added by Acts 1966, No. 85, § 1. Amended by Acts 1977, No. 456, § 1; Acts 1997, No. 179, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Health care professionals must report all suspected cases of child abuse or neglect. Good faith immunity applies to all reports made under R.S. 14:403 R.S. 14:403 (A)(B)(D), OPINION No. 86-773, La. Atty. Gen. Op. No. 1986-773; 1986 La. AG LEXIS 251.

§ 405. Unlawful establishment of accounts on Internet-based social networking websites by inmates.

A. It shall be unlawful for any offender who is incarcerated and who is sentenced to the legal custody of the Department of Public Safety and Corrections to establish or maintain an account on any Internet-based, social networking website.

B. “Social networking website” means an Internet-based website that has any of the following capabilities:

(1) Allows users to create web pages or profiles about themselves that are available to the general public or to any other users.

(2) Offers a mechanism for communication among users, such as a forum, chat room, electronic mail, or instant messaging.

C. Whoever violates any of the provisions of this Section shall be fined not more than five hundred dollars, or imprisoned not more than thirty days, or both. (Acts 2011, No. 312, § 1, eff. Aug. 15, 2011.)

PART 6. OFFENSES AGAINST THE PERSON.

§ 501. Killing or injuring a person while hunting; penalty for failure to render aid.

Whoever, while taking any bird or mammal, kills or injures another person by the use of any firearm, bow and arrow, spear, slingshot, or other weapon or device used in such taking, and who knowingly either abandons such person or fails to render to such injured person all necessary aid possible under the circumstances, shall be punished by a fine of not more than five hundred dollars. (Acts 1962, No. 446, § 1.)

PART 7. LOANSHARKING.

§ 511. Loansharking; penalty.

A. A person is guilty of loansharking when he knowingly solicits, or receives any money or anything of value, including services, as interest or compensation for a loan, or as forbearance of any right to money or other property, at a rate exceeding forty-five percentum per annum or the equivalent rate for a longer or shorter period. This Section shall not apply to any transaction under Title 6, Title 9, or Sections 1751 through 1770 of Title 37 of the Louisiana Revised Statutes of 1950 or under Revised Civil Code Article 2924.

B. Whoever commits the crime of loansharking is guilty of a felony and shall be punished by a fine of not more than ten thousand dollars or imprisoned for not less than one year nor more than five years with or without hard labor, or both.

C. For the purposes of this Part, the term “person” shall mean any individual, partnership, corporation, or combination of individuals. (Added by Acts 1979, No. 165, § 1; Acts 1986, No. 878, § 1.)

§ 512. Aggravated loansharking; penalty.

A. A person is guilty of aggravated loansharking when, in the commission of loansharking or any attempt thereof, he engages in acts which do injury to the person or property of another, or which places that other person in fear that such injury will be done.

B. Whoever commits the crime of aggravated loansharking is guilty of a felony and shall be punished by a fine of not more than twenty thousand dollars or imprisoned for not less than five nor more than thirty years with or without hard labor, or both. (Added by Acts 1979, No. 165, § 1.)

§ 513. Possession of loanshark records; penalty.

A. A person is guilty of possession of loanshark records when, with knowledge of the contents thereof, he possesses any writing, paper, instrument or article used to record loansharking transactions.

B. Whoever commits the crime of possession of loanshark records shall be fined not less than five hundred dollars nor more than one thousand dollars or imprisoned for not more than one year, or both. (Added by Acts 1979, No. 165, § 1.)

 

TITLE 15. CRIMINAL PROCEDURE

Chapter

1 Code of Criminal Procedure Ancillaries.

1. Preliminary Provisions and General Powers of Courts. [Blank.]

2. District Attorney and Attorney General. [Repealed.]

3. The Coroner and Other Officers.

4. Search Warrants.

5. Arrest. [Blank.]

6. Extradition. [Blank.]

7. Preliminary Examination. [Blank.]

8. Bail.

9. Habeas Corpus. [Blank.]

10. Instituting Criminal Prosecutions. [Blank.]

11. Qualifications and Selection of Grand and Petit Jurors.

12. The Grand Jury.

13. Indictment and Information. [Blank.]

14. Right to Counsel.

15. Motion to Quash. [Blank.]

16. Arraignment and Pleas. [Blank.]

17. Time Limitations. [Repealed.]

18. Double Jeopardy. [Blank.]

19. Jurisdiction and Venue.

20. Change of Venue. [Blank.]

21. Insanity Proceedings.

22. Recusation of Judges and District Attorneys.

23. Dismissal of Prosecution. [Blank.]

24. Procedures Prior to Trial.

25. Compulsory Process.

26. Trial Procedure.

27. Presence of Defendant. [Blank.]

28. Bill of Exceptions.

29. Motions for New Trial and in Arrest of Judgment. [Blank.]

30. Sentence.

1-A Louisiana Sentencing Commission.

2 Evidence.

3 Habitual Offender Law.

3-A Sexual Offender Law.

3-B Registration of Sex Offenders, Sexually Violent Predators, and Child Predators.

3-C Louisiana Sexual Assault Task Force.

3-D Sex Offender Assessment Panels.

3-E Supervised Release of Sex Offenders.

3-F Registration of Persons Who Commit Offenses Involving Arson.

4 Execution of Sentence.

5 Reprieve, Pardon, and Parole.

6 Louisiana Bureau of Criminal Identification and Information.

6-A DNA Detection of Sexual and Violent Offenders.

6-B Registry of Violent Offenses Against Peace Officers.

6-C Louisiana Repository for Unidentified and Missing Persons Information Program.

7 Prisons and Correctional Institutions.

8 Louisiana Commission on Law Enforcement and the Administration of Criminal Justice.

8-A Victimization of Senior Citizens. [Repealed.]

9 Parish Jail Facilities.

10 Electronic Surveillance.

11 Drug Racketeering and Related Organizations.

12 Criminal Street Gangs.

13 Juvenile Delinquency and Gang Prevention.

14 Adult Protective Services Act.

15 Witness Protection Services.

CHAPTER 1. CODE OF CRIMINAL PROCEDURE ANCILLARIES.

CODE TITLE 1. PRELIMINARY PROVISIONS AND GENERAL POWERS OF COURTS. [BLANK.]

CODE TITLE 2. DISTRICT ATTORNEY AND ATTORNEY GENERAL. [REPEALED.]

Section

21. [Repealed.]

22. [Repealed.]

CODE TITLE 3. THE CORONER AND OTHER OFFICERS.

30. Returns.

31. Confiscation and destruction of gambling devices.

31.1. Antique slot machines.

32. Disposition of money used as evidence in criminal cases.

33. Confiscation and destruction of criminal instruments.

CODE TITLE 4. SEARCH WARRANTS.

41. Disposition of property seized in connection with criminal proceedings.

42. News media, restrictions on search warrants.

43. Attorneys; restrictions on search warrants.

CODE TITLE 5. ARREST. [BLANK.]

CODE TITLE 6. EXTRADITION. [BLANK.]

CODE TITLE 7. PRELIMINARY EXAMINATION. [BLANK.]

CODE TITLE 8. BAIL.

81. Bond for release for violation of municipal ordinances; parole or release of prisoners; penalty.

82. Guaranteed arrest bond certificates as cash bail; forfeiture; sureties.

83. Bail bond contracts.

84. [Repealed.]

85. Failure to satisfy judgment of bond forfeiture.

85.1. Posting of criminal bond; fee assessed.

85.2. Posting of criminal bonds in parishes of Iberia, St. Mary, and St. Martin; fee assessed.

85.3. Posting of criminal bonds; Denham Springs Marshal’s Office; additional fee assessed.

86. Forfeiture of cash, checks, or securities and discharge of the bail undertaking.

86.1. Unclaimed bail bonds; disposition; return to owner.

86.2. City Court of Thibodaux; unclaimed bail bonds; disposition; return to owner.

86.3. City courts: unclaimed bail bonds; disposition; return to owner.

87. [Repealed.]

88. Appearance bond defined.

89. Prescription of forfeiture judgment; revival; prescription by limitation of prosecution.

CODE TITLE 9. HABEAS CORPUS. [BLANK.]

CODE TITLE 10. INSTITUTING CRIMINAL PROSECUTIONS. [BLANK.]

CODE TITLE 11. QUALIFICATIONS AND SELECTION OF GRAND AND PETIT JURORS.

111. Parish of Orleans; salary of jury commissioners; vacancy; appointment of secretary.

112. Parish of Orleans; process servers.

113. Duty of Orleans registrar to furnish jury commission lists of voters added to or deleted from rolls.

114. Parish of Orleans; rotation and selection of grand jury; control of grand jury.

115. Service of jury commission process; general rule.

116. Preparation of general venire list; assistance.

117. Discharge of grand jury; review of discharge by supreme court.

CODE TITLE 12. THE GRAND JURY.

121. Authority to inspect prisons and hospitals; reports.

CODE TITLE 13. INDICTMENT AND INFORMATION. [BLANK.]

CODE TITLE 14. RIGHT TO COUNSEL.

PART 1. INDIGENT DEFENDER REPRESENTATION.

141. Short title.

142. Legislative findings.

143. Definitions.

144 to 145.1. [Repealed.]

146. Louisiana Public Defender Board.

147. Powers, duties, responsibilities.

148. Rulemaking; considerations in developing rules.

149. Authority of supreme court not affected.

149.1. Domicile of board; venue.

149.2. Offices; meetings.

150. Executive staff for board; general qualifications.

151. Quorum; compensation; officers; records.

151.2. [Repealed.]

152. State public defender; qualifications; powers and duties; salary.

153. Deputy public defender-director of training; qualifications; duties.

154. Deputy public defender-director of juvenile defender services; qualifications; duties.

155. Budget officer; qualifications; duties.

156. Information technology and management officer; qualifications; duties.

157. Trial-level compliance officer.

158. Juvenile justice compliance officer.

159. Public defender service regions.

160. Regional director for service regions; qualifications; duties; selection process.

161. District public defender; powers; duties; accounting; audit reporting; existing chief indigent defenders continued; establishment of district office.

162. Vacancies in position of district public defender; formation of district public defender selection committee; powers and duties of committee; process for filling vacancy for district public defender; interim district public defender.

162.1. District public defender advisory boards.

163. Regionalization of district public defender services by board.

164. Regional defense service centers.

165. Methods of delivery of public defender services; selection of methods; emergency circumstances.

166. [Repealed.]

167. Louisiana Public Defender Fund.

168. Judicial district indigent defender fund.

169. Representation of capital defendants.

170. Disciplinary action; sanctions of regional directors and district public defenders; just cause; hearing.

171, 172. [Reserved.]

173. Right of action not created.

174. Special reporting requirements; penalties.

175. Proceedings to determine indigency.

176. Partial reimbursement by indigents.

177. [Reserved.]

178. Appointment of appellate and post-conviction counsel in death penalty case.

179. Appointment of counsel at parole revocation and prerevocation hearings.

180. Special reporting requirements.

181. Limited effect.

182. Limited effect in capital cases.

183. Effect of signing of pleadings.

184. [Reserved.]

PART 2. INDIGENT PARENT REPRESENTATION.

185.1. Purpose.

185.2. Definitions.

185.3. Indigent Parents’ Representation Program; duties of the board; subject to appropriation.

185.4. Standards and guidelines for representation of indigent parents; rulemaking.

185.5. Indigent Parent Representation Program Fund.

185.6. Special reporting requirements; indigent parent representation cases; penalties.

185.7. Rights of action; interpretation of Part.

185.8. Auditing; district reporting.

185.9. Implementation of indigent parent representation program; timeline.

CODE TITLE 15. MOTION TO QUASH. [BLANK.]

CODE TITLE 16. ARRAIGNMENT AND PLEAS. [BLANK.]

CODE TITLE 17. TIME LIMITATIONS. [REPEALED.]

CODE TITLE 18. DOUBLE JEOPARDY. [BLANK.]

CODE TITLE 19. JURISDICTION AND VENUE.

191. Place of trial of criminal neglect of family cases.

CODE TITLE 20. CHANGE OF VENUE. [BLANK.]

CODE TITLE 21. INSANITY PROCEEDINGS.

211. Procedures in handling defendants committed to mental institutions because of lack of capacity to stand trial.

CODE TITLE 22. RECUSATION OF JUDGES AND DISTRICT ATTORNEYS.

221. Appointment of substitute judge by supreme court.

CODE TITLE 23. DISMISSAL OF PROSECUTION. [BLANK.]

CODE TITLE 24. PROCEDURES PRIOR TO TRIAL.

241. Medical, psychological, psychiatric examination of certain victims under age eighteen; polygraph examinations; prohibition.

242. Pretrial diversion for driving while intoxicated; reporting.

CODE TITLE 25. COMPULSORY PROCESS.

251. [Blank.]

252. Witnesses’ fees and mileage.

253. Witnesses not residents of parish.

254. Sheriffs, jurors and law enforcement officers not entitled to witness fees.

254.1. Compensation of off-duty law enforcement officers; City Court of New Iberia.

254.2. Compensation of off-duty law enforcement officers; Fifteenth Judicial District Court, Lafayette Parish.

254.3. Compensation of off-duty law enforcement officers; City Court of Lafayette.

254.4. Compensation of off-duty law enforcement officers; Twenty-Seventh Judicial District Court, St. Landry Parish.

254.5. Plans for witness fees to off-duty law enforcement officers; Ascension Parish.

254.6. Compensation of off-duty law enforcement officers; mayor’s court, town of Welsh.

254.7. Compensation of off-duty law enforcement officers; City Court of Slidell.

254.8. Compensation of off-duty law enforcement officers; mayor’s court, town of Vinton.

254.9. Compensation of off-duty law enforcement officers; parish of Plaquemines.

255. Witness fees to off-duty law enforcement officers.

256. Fees where more than one case on same day.

257. Placing material witness under bond.

258. Taking deposition of witness imprisoned in default of bond.

259. Admissibility of depositions taken in jail.

260. Production of certain records of victim under age eighteen; conditions.

261. Disposition of witness or appearance fees for off-duty law enforcement officers.

262. [Repealed.]

CODE TITLE 26. TRIAL PROCEDURE.

270. Interpreters for deaf or severely hearing-impaired persons.

271. Plea of not guilty; burden of proof.

272. Order for substitution of certified copy of missing document.

273. Right of accused to be confronted with witnesses.

274, 275. [Repealed.]

276. Self-incrimination of witness.

277 to 282. [Repealed.]

283. Protected person; testimony taken outside courtroom.

CODE TITLE 27. PRESENCE OF DEFENDANT. [BLANK.]

CODE TITLE 28. BILL OF EXCEPTIONS.

291. Right of accused to have testimony taken down; provision for paying.

CODE TITLE 29. MOTIONS FOR NEW TRIAL AND IN ARREST OF JUDGMENT. [BLANK.]

CODE TITLE 30. SENTENCE.

301. Remittance of fine or imprisonment.

301.1. Sentences without benefit of probation, parole, or suspension of sentence; correction.

302. Sentence to prison districts; persons excluded.

303. Maximum fine or imprisonment when not specified.

304. Expenses to be paid by parishes; juror’s fee in city of New Orleans.

305. Probation in neglect of family cases.

306. Operating a vehicle while intoxicated; additional conditions of probation; ignition interlock devices.

307. Ignition interlock devices; installation and certification.

308. Ameliorative penalty provisions; retroactivity; amendment of sentence; time limitations.

CODE TITLE 1. PRELIMINARY PROVISIONS AND GENERAL POWERS OF COURTS. [BLANK.]

CODE TITLE 2. DISTRICT ATTORNEY AND ATTORNEY GENERAL. [REPEALED.]

§ 21. [Repealed.]

Repealed by Acts 1983, No. 609, § 1.

§ 22. [Repealed.]

Repealed by Acts 1992, No. 315, § 1, effective June 17, 1992.

CODE TITLE 3. THE CORONER AND OTHER OFFICERS.

§ 30. Returns.

Unless otherwise provided by law, a sheriff, marshal, constable or other officer or person who serves a subpoena, summons, writ, notice, order or other process of a court, of a jury commission or of a coroner shall make a return showing the date and manner in which service was made. The return shall become part of the record and shall be considered prima facie correct. Failure to make such return shall not invalidate the service. (Acts 1966, No. 311, § 2, eff. Jan. 1, 1967.)
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CRIMINAL LAW & PROCEDURE

• Discovery & Inspection

•• Discovery by Defendant

••• Report of Examinations & Tests

•••• General Overview. — La. Rev. Stat. Ann. § 15:30, regulating service of a process of a court, did not apply to La. Rev. Stat. Ann. § 15:501(A) and require the state to serve notice by the sheriff’s office of its intent to introduce scientific analysis reports. State v. Michel, 615 So. 2d 954, 1993 La. App. LEXIS 998 (Mar. 5, 1993), writ of certiorari denied by 620 So. 2d 839, 1993 La. LEXIS 2112 (La. 1993).

§ 31. Confiscation and destruction of gambling devices.

A. (1) All law enforcement officers of municipal police forces, sheriffs’ departments, and the division of state police are hereby authorized and empowered and it is made mandatory and compulsory on their part to confiscate and immediately destroy all gambling devices or machines used for gambling that come to their attention.

(2) Any gaming device or equipment in possession of a licensed manufacturer, seller, distributor, transporter, or repairman in this state shall not be subject to confiscation and destruction unless such device or equipment is being used for unlawful gambling activities. If such confiscated device or equipment is considered an antique under Louisiana law, the device may be sold and such proceeds shall go to the office of state police fund as provided in R.S. 47:7001.

B. As used in this Section the term “gambling device” means:

(1) any slot machine; or (2) any machine, mechanical or electronic device of any sort whatsoever with a cash automatic payout device; or (3) a pinball or other ball machine, mechanical or electronic device equipped with a mechanism to release the number of free games or replays and a mechanism to record the free games or free plays so released.

C. Whenever any other machine, mechanical or electronic device, including but not limited to roulette wheels and similar devices, designed and manufactured primarily for use in connection with gambling, and (1) which, when operated, may deliver, as the result of the application of an element of chance, any money or property, or (2) by the operation of which a person may become entitled to receive, as the result of the application of an element of chance, any money or property, is used to conduct gambling, then following the conviction of any person for the crime of gambling by use of any such machine or device, the court wherein the verdict of guilty was returned shall order the immediate destruction of the machine or device by the proper law enforcement agency of the parish wherein the machine or device was used for gambling.

D. Whenever any machine or other mechanical or electronic device of any kind whatsoever, not designed and manufactured primarily for use in connection with gambling, including specifically but not limited to coin-operated bowling games, shuffle alleys, mechanical baseball games, pinball games, mechanical guns, electronic ray guns, digger type machines, iron claws, and all similar types of coin-operated games, is used to conduct gambling, then following the conviction of any person for the crime of gambling by use of any such machine or device, the court wherein the verdict of guilty was returned shall order the immediate destruction of the machine or device by the proper law enforcement agency of the parish wherein the machine or device was used for gambling.

E. The ownership of a federal gambling stamp for any machine or device, other than a machine commonly known as an “iron claw” or a “digger” machine, shall be absolute proof of its use for purposes of gambling, and neither the State of Louisiana nor any subdivision, agency, agent or enforcement officer shall be liable civilly or criminally for the destruction of any gambling device or gambling machine for which a federal gambling stamp has been issued. (Added by Acts 1966, No. 311, § 2, eff. Jan. 1, 1967; Amended by Acts 1972, No. 130, § 1, eff. Jan. 1, 1973; Acts 1987, No. 443, § 2.)

CROSS REFERENCES

Louisiana Law. — Status of authorized games and gaming devices, see La. R.S. 27:269.

Video draw poker crimes and penalties; unauthorized devices, see La. R.S. 27:309.

Crimes and penalties; false statements; unauthorized slot machines; skimming of slot machine proceeds; payroll check cashing; gambling devices, see La. R.S. 27:375.
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CIVIL PROCEDURE

• Remedies

•• Provisional Remedies

••• General Overview. — In property owner’s action against the State for an injunction restraining the police from destroying his antique slot machine and seeking the return of the machine, the owner was not entitled to the return of the machine because, under La. Rev. Stat. Ann. § 15:31, the machine was a gambling device subject to destruction. Brown v. State, 392 So. 2d 415, 1980 La. LEXIS 9604 (Dec. 15, 1980), writ of certiorari denied by 452 U.S. 940, 101 S. Ct. 3085, 69 L. Ed. 2d 955, 1981 U.S. LEXIS 2649, 49 U.S.L.W. 3931 (1981).

Slot machines which were in storage in the owner’s garage and which had not been used for over 10 years did not fall within the provisions of La. Rev. Stat. Ann. § 15:31; the state police therefore did not have authority to immediately destroy the machines without a court order. State v. Madere, 344 So. 2d 29, 1977 La. App. LEXIS 3587 (Mar. 15, 1977).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• Gambling

•••• General Overview. — Although any slot machine was contraband and subject to seizure pursuant to La. Rev. Stat. Ann. § 15:31, under La. Rev. Stat. Ann. § 15:31.1, the collector’s 13 antique slot machines, which were rented to the Knights of Columbus, were protected from confiscation or destruction because they were manufactured at least 25 years ago, displayed either in a private dwelling or while offered for sale by a licensed retail dealer who was not licensed to sell alcoholic beverages, and were not operated for unlawful gambling purposes. Alexander v. State, Dep’t of Public Safety & Corrections, 572 So. 2d 644, 1990 La. App. LEXIS 2945 (Dec. 12, 1990), writ of certiorari denied by 575 So. 2d 371, 1991 La. LEXIS 364 (La. 1991).

In property owner’s action against the State for an injunction restraining the police from destroying his antique slot machine and seeking the return of the machine, the owner was not entitled to the return of the machine because, under La. Rev. Stat. Ann. § 15:31, the machine was a gambling device subject to destruction. Brown v. State, 392 So. 2d 415, 1980 La. LEXIS 9604 (Dec. 15, 1980), writ of certiorari denied by 452 U.S. 940, 101 S. Ct. 3085, 69 L. Ed. 2d 955, 1981 U.S. LEXIS 2649, 49 U.S.L.W. 3931 (1981).

State authorities who seized slot machines from the owner’s garage improperly destroyed the machines and were liable to owner because the slot machines were not in operation and could therefore not be defined as contraband. Gascon v. State Dep’t of Public Safety, 263 So. 2d 81, 1972 La. App. LEXIS 6318 (May 29, 1972).

• Sentencing

•• Forfeitures

••• General Overview. — Slot machine owner could not collect damages as to the State’s confiscation and destruction of his slot machines despite the fact that they were not being used for gambling because they were subject to immediate confiscation and destruction because they were within La. Rev. Stat. Ann. § 15:31B’s definition of a gambling device. State v. Madere, 352 So. 2d 666, 1977 La. LEXIS 6733 (Nov. 14, 1977).

Slot machines that a sheriff discovered in a warehouse were subject to destruction even though there were not in operation at the time; the machines were contraband that the sheriff was statutorily required to destroy. Killian v. Craft, 226 LA. 374, 76 So. 2d 401, 1954 La. LEXIS 1337 (Nov. 8, 1954).

GOVERNMENTS

• State & Territorial Governments

•• Gaming & Lotteries. — Coin-operated machine by which players won free games was a gambling device known as a slot machine and was properly seized by city police, in conformity with La. Rev. Stat. Ann. § 15:26.1 (now La. Rev. Stat. Ann. § 15:31), because it required no skill for its operation, was neither for enjoyment nor amusement, and existed purely for gambling purposes. Vaughan v. Dowling, 243 LA. 390, 144 So. 2d 371, 1962 La. LEXIS 535 (June 29, 1962).

State officials had authority to seize machines whose consoles could be used as gambling devices where state law authorized the seizure and destruction of such machines, whether operating or being stored. Thoman Sales Co. v. Grevemberg, 229 LA. 529, 86 So. 2d 181, 1956 La. LEXIS 1319 (Jan. 16, 1956).

Because there was no status of ownership recognized by law in illegal gambling machines, the summary destruction of slot machines, pursuant to former La. Rev. Stat. Ann. § 15:26.1 (now La. Rev. Stat. Ann. § 15:31), did not affect an unconstitutional taking of the owner’s property without due process of law in violation of La. Const. art. I, § 2 and the Fourteenth Amendment to the United States Constitution. Guillot v. Nunez, 225 LA. 301, 72 So. 2d 513, 1954 La. LEXIS 1215 (Mar. 22, 1954).

By levying a tax on the illegal business of operating gambling slot machines pursuant to former La. Rev. Stat. Ann. § 47:375 (now La. Rev. Stat. Ann. § 47:359), the Legislature in no way intended to lift those devices from the category of contraband, as reflected in former La. Rev. Stat. Ann. § 15:26.1 (now La. Rev. Stat. Ann. § 15:31), to the status of property capable of private ownership. Guillot v. Nunez, 225 LA. 301, 72 So. 2d 513, 1954 La. LEXIS 1215 (Mar. 22, 1954).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 14:90, R.S. 15:31, OPINION No. 83-149, La. Atty. Gen. Op. No. 1983-149; 1983 La. AG LEXIS 771.

R.S. 15:31, OPINION No. 83-46, La. Atty. Gen. Op. No. 1983-46; 1983 La. AG LEXIS 841.

R.S. 15:31, OPINION No. 84-468, La. Atty. Gen. Op. No. 1984-468; 1984 La. AG LEXIS 429.

R.S. 15:31, OPINION No. 85-582, La. Atty. Gen. Op. No. 1985-582; 1985 La. AG LEXIS 218.

RS 15:31A and 15:31B, OPINION No. 86-309, La. Atty. Gen. Op. No. 1986-309; 1986 La. AG LEXIS 561.

The authority given to the Office of the State Police to regulate gaming equipment manufactured, distributed, transported or repaired outside the State does not require pervasive regulation of all persons involved in such activities inside the State., OPINION No. 88-131, La. Atty. Gen. Op. No. 1988-131; 1989 La. AG LEXIS 27.

Law enforcement officers may seize and destroy video poker and black jack machines except when in hands of licensed manufacturer, transporter, dealer, or repairman and not being used illegally., OPINION No. 88-630, La. Atty. Gen. Op. No. 1988-630; 1989 La. AG LEXIS 31.

R.S. 33:4862.1., OPINION NUMBER 91-569, La. Atty. Gen. Op. No. 1991-569; 1991 La. AG LEXIS 410.

Unregulated device, which upon insertion of cash or currency, dispenses prepaid phone cards along with a randomly determined chance to win cash constitutes a “slot machine” under La. R.S. 27:24(44) and “illegal gambling device” under La. R.S. 15:31., Opinion No. 98-142, La. Atty. Gen. Op. No. 1998-142; 1998 La. AG LEXIS 256.

Unregulated device, which upon insertion of cash or currency, dispenses prepaid phone cards along with a randomly determined chance to win cash constitutes a “slot machine” under La. R.S. 27:24(44) and “illegal gambling device” under La. R.S. 15:31., OPINION 98-476, La. Atty. Gen. Op. No. 1998-476; 1998 La. AG LEXIS 547.

The Golden Tee Fore electronic golf game operated in “Tournament Play” mode appears to meet all requirements of a “slot machine” as defined at La. R.S. 27:44 (24). The term “slot machine” specifically includes the language: “whether by reason of the skill of the operator or the application of an element of chance, or both”. Thus the fact that the device may in fact be a “game of skill” is irrelevant for purposes of the definition of an “illegal gambling device” and accordingly games such as Golden Tee Fore would not appear exempt from the provisions of La. R.S. 15:31., Opinion 00-478, La. Atty. Gen. Op. No. 2000-478; 2001 La. AG LEXIS 65.

§ 31.1. Antique slot machines.

A. For the purposes of this Section, a slot machine is an antique if at least twenty-five years have elapsed since it was manufactured.

B. Notwithstanding any provisions of Section 31 of this Title, or R.S. 14:90.1, or any other provisions of law to the contrary, an antique slot machine may be owned and possessed in this state and shall not be subject to confiscation or destruction without a judgment of court as provided in this Section, but may be seized as evidence when operated for unlawful gambling purposes.

C. An antique slot machine, antique gambling device, or antique gaming machine seized as evidence in connection with unlawful gambling shall not be destroyed, altered, or sold until the owner has been afforded a reasonable opportunity to present testimony and other evidence in court that his antique slot machine was not operated for unlawful gambling, and until the court determines by a final and definitive judgment that such slot machine was operated for unlawful gambling, in which event the court shall order the destruction of the slot machine. Otherwise, if the judgment is in favor of the owner, such antique slot machine shall be returned to its owner.

D. An antique slot machine may be owned, possessed, used, and operated in this state under the following conditions:

(1) Within a private dwelling, an antique slot machine may be owned, possessed, used, and operated, provided the operation of the machine is for the purpose of fostering esthetic interest, and the use of the machine does not subject a person to loss of money or property on the element of chance of winning money or property as a result.

(2) An antique slot machine may be offered for sale except at a place licensed to sell alcoholic beverages. When a machine is offered for sale it may be operated and used, provided a prospective buyer is not subjected to loss of money or property on the element of chance of winning money or property as a result.

(3) An antique slot machine, as an item of historic interest, may be presented for public viewing and inspection at any place, provided it is sealed and locked such that it is rendered inoperable and all openings for coin deposits and payouts are blocked.

E. It is the purpose of this Section to protect and foster the collection and restoration of antique slot machines not used for gambling purposes, due to their esthetic value and importance in Louisiana history. (Added by Acts 1981, No. 738, § 1, eff. July 23, 1981. Amended by Acts 1982, No. 214, § 1; Acts 1990, No. 987, § 1.)
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• Gambling

•••• General Overview. — Although any slot machine was contraband and subject to seizure pursuant to La. Rev. Stat. Ann. § 15:31, under La. Rev. Stat. Ann. § 15:31.1, the collector’s 13 antique slot machines, which were rented to the Knights of Columbus, were protected from confiscation or destruction because they were manufactured at least 25 years ago, displayed either in a private dwelling or while offered for sale by a licensed retail dealer who was not licensed to sell alcoholic beverages, and were not operated for unlawful gambling purposes. Alexander v. State, Dep’t of Public Safety & Corrections, 572 So. 2d 644, 1990 La. App. LEXIS 2945 (Dec. 12, 1990), writ of certiorari denied by 575 So. 2d 371, 1991 La. LEXIS 364 (La. 1991).

§ 32. Disposition of money used as evidence in criminal cases.

Whenever any money used as evidence of a crime in criminal cases and thereafter deposited with the clerk of the district court is not disposed of by the district attorney or the district judge within five years after final disposition of the case, the clerk of the district court shall remit all of such funds to the governing authority of the parish to be placed to the credit of the general fund of the parish. (Acts 1966, No. 311, § 2, eff. Jan. 1, 1967.)

CROSS REFERENCES

Municipal Law. — Police > disposition of unclaimed property. New Orleans Code of Ordinance § 90-37.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — (1) General discussion of the disposal, transfer and storage of property seized or relinquished to a police department. (2) Amount of time that property such as money should be held by a police department. (3) Law enforcement officers acquiesce in the carrying of off-duty weapons by law enforcement officers from different jurisdictions within the state., OPINION No. 82-123, La. Atty. Gen. Op. No. 1982-123; 1982 La. AG LEXIS 495.

Physical evidence retained by Clerk of Court should only be disposed of five (5) years after final termination of case, either as provided by statute or by order of Court, unless statutes provide earlier date or court in its discretion orders earlier disposition., OPINION NUMBER 89-211, La. Atty. Gen. Op. No. 1989-211; 1989 La. AG LEXIS 166.

A coroner need not have a court order to issue an ordinary subpoena in the course of his investigation, though he must do so for a subpoena duces tecum. Instead, the clerk of court for the coroner’s parish may handle the actual issuance of the subpoena, and service should be effectuated by the sheriff of that parish., Opinion Number 97-499, La. Atty. Gen. Op. No. 1997-499; 1998 La. AG LEXIS 45.

Absent a specific statute, the laws regarding evidence generalize the amount of time property should be held. As a practical matter, and absence any law to the contrary, non-money evidence should be preserved until a defendant’s post-conviction prescriptive time has run or, if post-conviction proceedings have been initiated, until the proceedings are resolved. Opinion 06-0143. 2006 La. AG LEXIS 235.

§ 33. Confiscation and destruction of criminal instruments.

A. (1) All law enforcement officers are hereby authorized to confiscate and dispose of any criminal instrument in accordance with the procedures provided for in R.S. 15:41.

(2) If the criminal instrument is a firearm, it shall be disposed of in accordance with the provisions of R.S. 40:1798.

B. For purposes of this Section:

(1) “Criminal instrument” refers to anything specially designed, made, adapted for use, or actually used in the commission of an offense, regardless of whether the possession, manufacture, or sale of the thing itself is unlawful and shall be considered contraband for purposes of Article I, Section 4 of the Constitution of Louisiana.

(2) “Law enforcement officer” means any officer, as defined in R.S. 40:2402, and includes any constable, marshal, deputy marshal, sheriff, deputy sheriff, local or state police officer, commissioned wildlife enforcement agent, federal law enforcement officer, jail or prison guard, judge, attorney general, assistant attorney general, attorney general’s investigator, inspector general, inspector general’s investigator, district attorney, assistant district attorney, or district attorney’s investigator.

C. The provisions of this Section shall apply only to criminal instruments which are not to be used as evidence, are no longer needed as evidence, or are no longer necessary for judicial proceedings. (Acts 2010, No. 363, § 1, eff. Aug. 15, 2010.)

CODE TITLE 4. SEARCH WARRANTS.

§ 41. Disposition of property seized in connection with criminal proceedings.

A. If there is a specific statute concerning the disposition of the seized property, the property shall be disposed of in accordance with the provisions thereof.

B. If there is no such specific statute, the following governs the disposition of property seized in connection with a criminal proceeding, which is not to be used as evidence or is no longer needed as evidence:

(1) The seized property shall be returned to the owner, unless a statute declares the property to be contraband, in which event the court shall order the property destroyed if the court determines that its destruction is in the public interest; otherwise, Paragraph (2) of this Section shall apply.

(2) If the seized property is contraband, and the court determines that it should not be destroyed, or if the owner of noncontraband property does not claim it within six months after its seizure, the court shall order:

(a) A sale of the property at a nonjudicial public sale or auction, if the court concludes that such a sale will probably result in a bid greater than the costs of the sale. The proceeds of the sale shall be administered by the court and used exclusively for the maintenance, renovation, preservation, or improvement of the court building, facilities, or records system.

(b) If the court concludes that the cost of a public sale would probably exceed the highest bid, the court may order the property transferred to a public or a nonprofit institution or destroyed or may make such other court ordered disposition as it deems appropriate.

C. Where the release of seized property is sought by a person claiming to be the owner, it shall be released only upon motion contradictorily with the clerk of court. In all other cases the court may either render an ex parte order for the disposition of the property as herein provided on motion of any interested person, or on its own motion, or the court may require a motion contradictorily with the apparent owner or the person in possession of the property at the time of the seizure.

D. Notwithstanding any provision of law to the contrary, an official criminalistics laboratory may destroy any controlled dangerous substance, controlled dangerous substance paraphernalia, or both, in its possession without an order of court after a period of five years from the date of seizure. Any criminalistics laboratory intending to destroy a controlled dangerous substance, controlled dangerous substance paraphernalia, or both, pursuant to this Subsection shall give the seizing agency and the district attorney thirty days notice prior to such destruction. In the case that the seizing agency or the district attorney object to such destruction, no destruction shall occur. (Acts 1983, No. 300, § 1; Acts 1987, No. 614, § 1; Acts 1989, No. 479, § 1; Acts 1999, No. 1195, § 1.)

1999 Amendments. — Acts 1999, No. 1195, § 1, effective August 15, 1999, substituted “six months” for “two years” in (B)(2).

CROSS REFERENCES

Louisiana Law. — Public bribery, see La. R.S. 14:118.

Confiscation and destruction of criminal instruments, see La. R.S. 15:33.

Stolen, seized, or relinquished property; disposition, see La. R.S. 33:2333.

Possession of outboard motor with serial number removed prohibited, see La. R.S. 34:851.33.

Municipal Law. — Breach of public security. New Orleans Code of Ordinance § 54-410.

Police > disposition of unclaimed property. New Orleans Code of Ordinance § 90-37.
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CIVIL PROCEDURE

• Remedies

•• Forfeitures

••• General Overview. — Convict did not contend that the property involved in the case was in any way related to contraband, and, moreover, neither party presented any evidence in the proceeding to support such a contention; La. Rev. Stat. Ann. § 15:41(A) did not mandate that the state dispose of the property pursuant to La. Rev. Stat. Ann. § 40:2601 et seq.; thus, the convict’s claim that the state was required to forfeit his property pursuant to La. Rev. Stat. Ann. § 40:2601 et seq. lacked merit. State v. Lamb, 645 So. 2d 791, 1994 La. App. LEXIS 2759 (Oct. 26, 1994), overruled by In re Matter Under Investigation, 15 So. 3d 972, 2009 La. LEXIS 2184, 37 Media L. Rep. (BNA) 2130 (La. 2009).

Trial court erroneously returned seized currency to its owner under La. Rev. Stat. Ann. § 15:41 because the evidence showed that the currency was seized from a safe near the area in which the gambling was being conducted and tended to prove the commission of the offense. State v. Garnier, 261 LA. 802, 261 So. 2d 221, 1972 La. LEXIS 5745 (May 1, 1972).

•• Provisional Remedies

••• General Overview. — Finding in favor of the juvenile’s father in an action involving the return of a vehicle seized pursuant to a criminal investigation was improper where the father was a third party who was not the defendant in the juvenile proceeding; moreover, he failed to comply with La. Rev. Stat. Ann. § 15:41(C), in that he failed to make the clerk of court, sheriff’s office, and the wrecker service parties to the proceeding. State ex rel. C.C., 864 So. 2d 663, 2003 La. App. LEXIS 3371 (Dec. 9, 2003), overruled by In re Matter Under Investigation, 15 So. 3d 972, 2009 La. LEXIS 2184, 37 Media L. Rep. (BNA) 2130 (La. 2009).

In ruling on a motion to release seized property, trial court properly declined to release all of the property seized from defendant and his wife pursuant to a search warrant because it concluded that there was a continuing need for the property in that there was a possibility that defendant might seek state or federal post-conviction relief and the evidence would be needed on review and in any new trial which might be required. State v. Feeback, 434 So. 2d 466, 1983 La. App. LEXIS 8910 (June 6, 1983).

CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Eminent Domain & Takings. — Because there is no express provision that an owner abandons all rights if no claim is made within the statutory period, the time limit of La. Rev. Stat. Ann. § 15:491(B)(2) must be interpreted as a minimum period before a court may act to dispose of the seized property. State v. Baynes, 678 So. 2d 959, 1996 La. App. LEXIS 1487 (July 31, 1996), overruled by In re Matter Under Investigation, 15 So. 3d 972, 2009 La. LEXIS 2184, 37 Media L. Rep. (BNA) 2130 (La. 2009).

CRIMINAL LAW & PROCEDURE

• Sentencing

•• Forfeitures

••• General Overview. — Because there is no express provision that an owner abandons all rights if no claim is made within the statutory period, the time limit of La. Rev. Stat. Ann. § 15:491(B)(2) must be interpreted as a minimum period before a court may act to dispose of the seized property. State v. Baynes, 678 So. 2d 959, 1996 La. App. LEXIS 1487 (July 31, 1996), overruled by In re Matter Under Investigation, 15 So. 3d 972, 2009 La. LEXIS 2184, 37 Media L. Rep. (BNA) 2130 (La. 2009).

Under La. Rev. Stat. Ann. § 15:41C, where the release of seized property forfeited for criminal activity is sought by a person claiming to be the owner, it shall be released only upon motion contradictorily with the clerk of court. Wagner Wholesale Marine, Inc. v. Terrell, 518 So. 2d 1141, 1987 La. App. LEXIS 11067 (Dec. 30, 1987), writ of certiorari denied by 522 So. 2d 1095, 1988 La. LEXIS 444 (La. 1988).

EVIDENCE

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor. — Where there was no evidence in the record regarding the exculpatory value of evidence—articles of clothing and a hat—prior to its destruction, the trial court correctly denied defendant’s motion for production; defendant had never claimed ownership of the items, there was no evidence that the items were used in defendant’s prior trials, and defendant, who claimed he was wearing the hat on the night of the murder, could have questioned the witnesses as to whether the man they saw the night of the shooting was wearing a hat. State v. Lindsey, 543 So. 2d 886, 1989 La. LEXIS 829 (May 1, 1989), writ of certiorari denied by 494 U.S. 1074, 110 S. Ct. 1796, 108 L. Ed. 2d 798, 1990 U.S. LEXIS 1742, 58 U.S.L.W. 3628 (1990).

GOVERNMENTS

• Courts

•• Judges. — Prisoner’s arguments (1) that a court property room director improperly released seized cash to a third party because there was no legal authority for the court to do that, and that (2) the release of cash required a forfeiture hearing, failed, in light of La. Rev. Stat. Ann. §§ 15:41 and 33:2333. Treece v. Louisiana, 74 Fed. Appx. 315, 2003 U.S. App. LEXIS 14635 (July 22, 2003).

TORTS

• Damages

•• Compensatory Damages

••• General Overview. — City was not liable for the damages suffered by the car owner as a result of the impound because the car owner failed to show that he suffered any damages from the deprivation of his car. Jordan v. Baton Rouge, 529 So. 2d 412, 1988 La. App. LEXIS 1608 (June 21, 1988), writ of certiorari denied by 532 So. 2d 152, 1988 La. LEXIS 2041 (La. 1988), writ of certiorari denied by 532 So. 2d 152, 1988 La. LEXIS 2094 (La. 1988).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — (1) General discussion of the disposal, transfer and storage of property seized or relinquished to a police department. (2) Amount of time that property such as money should be held by a police department. (3) Law enforcement officers acquiesce in the carrying of off-duty weapons by law enforcement officers from different jurisdictions within the state., OPINION No. 82-123, La. Atty. Gen. Op. No. 1982-123; 1982 La. AG LEXIS 495.

Municipality may not declare that all unclaimed property held by a police department is city owned property subject to disposition by the municipality’s property management division., OPINION No. 83-221, La. Atty. Gen. Op. No. 1983-221; 1983 La. AG LEXIS 520.

A person claiming ownership of an outboard motor which lacks serial numbers in the possession of the sheriff, should by way of motion contradictorily with the clerk of court, petition the court for the release of such property., OPINION No. 83-939, La. Atty. Gen. Op. No. 1983-939; 1984 La. AG LEXIS 448.

Physical evidence retained by Clerk of Court should only be disposed of five (5) years after final termination of case, either as provided by statute or by order of Court, unless statutes provide earlier date or court in its discretion orders earlier disposition., OPINION NUMBER 89-211, La. Atty. Gen. Op. No. 1989-211; 1989 La. AG LEXIS 166.

Unclaimed property in the custody of the court should be sold by nonjudicial public sale, after advertising in keeping with Civil Code Arts. 2601-2615., OPINION NUMBER 92-388, La. Atty. Gen. Op. No. 1992-388; 1992 La. AG LEXIS 586.

The disposition of property held by a city police department pursuant to criminal proceedings is governed by R.S. 15:41. Disposition of abandoned property is governed by R.S. 33:2333., OPINION NUMBER 94-238, La. Atty. Gen. Op. No. 1994-238; 1994 La. AG LEXIS 285.

The disposal of seized or forfeited firearms by a law enforcement agency are governed by 40:1798. The issue of how long the LDWF must keep a seized or forfeited firearm can only be answered on a case-by-case basis., Opinion 02-0274, La. Atty. Gen. Op. No. 2002-0274; 2002 La. AG LEXIS 570.

Absent a specific statute, the laws regarding evidence generalize the amount of time property should be held. As a practical matter, and absence any law to the contrary, non-money evidence should be preserved until a defendant’s post-conviction prescriptive time has run or, if post-conviction proceedings have been initiated, until the proceedings are resolved. Opinion No. 06-0143. 2006 La. AG LEXIS 235.

§ 42. News media, restrictions on search warrants.

A. No search warrant shall issue directing the seizure of property belonging to, or directing the search of the premises occupied by, any person engaged in the business of collecting, writing, editing, or disseminating news through a news media unless there is probable cause, established by affidavit, to believe that such person or an employee thereof has committed a criminal offense and that the search or seizure is directed toward that offense.

B. As used in this Section, “news media” means newspapers or other periodicals issued at regular intervals, press associations, wire services, radio, and television. (Added by Acts 1981, No. 46, § 1.)

§ 43. Attorneys; restrictions on search warrants.

A. The court may issue a subpoena when requested by either the defendant or the state, as provided for in Code of Criminal Procedure Articles 731 through 737, when an attorney is believed to be in possession of evidence of the commission of a crime by a client or a third party. In response to the subpoena, the attorney may assert any objection or privilege he may have under law, and the court shall, after hearing, grant or deny the objection or privilege in accordance with law.

B. A search warrant may issue, directing the seizure of property belonging to a client of an attorney which is in the possession of such attorney, or directing the search of the premises occupied by the attorney, on probable cause, established by affidavit, that the attorney or his employee has committed a criminal offense and that the search or seizure is directed toward obtaining evidence relative to that offense.

C. No search warrant shall issue directing the seizure of property belonging to a client of an attorney which is in the possession of an attorney, or directing the search of the premises occupied by the attorney, except under the circumstances provided for in Subsection B. (Added by Acts 1982, No. 426, § 1.)

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Recent Case: State v. Green: Attorney-Client Privilege in the Criminal Context. 61 Tul. L. Rev. 954 (March, 1987).

Note: Constitutional Criminal Procedure—Fourth Amendment—Automatic Standing for Defendants Charged With Possessory Crimes Is Overruled. 55 Tul. L. Rev. 250 (December, 1980).

CODE TITLE 5. ARREST. [BLANK.]

CODE TITLE 6. EXTRADITION. [BLANK.]

CODE TITLE 7. PRELIMINARY EXAMINATION. [BLANK.]

CODE TITLE 8. BAIL.

§ 81. Bond for release for violation of municipal ordinances; parole or release of prisoners; penalty.

A. At the earliest practicable time after arrest of a person imprisoned or detained for violation of any ordinance of any village, town, city, or municipality, an order admitting to bail shall be made. Upon execution of the bond in due form and with proper surety, the arrested person shall be released pending trial.

B. Except as provided for in Subsection H of this Section in municipalities or wards in which a city court or parish court vested with criminal jurisdiction exists, no bond for release shall exceed one hundred dollars. In municipalities having criminal jurisdiction, it shall not exceed twenty-five hundred dollars.

C. A person unable to furnish other surety may deposit the amount of the bond in cash. The officer taking the money shall give him a receipt for the deposit. Upon his appearance before any court in compliance with the condition of the bond, the money deposited shall be refunded to him.

D. Within one-half hour after arrest, the captain, police clerk, or arresting officer of the station where the person is being detained shall have the name of the arrested person placed on a placard visible for public display in the main office of the police station. The placard must be presented to any and all persons inquiring or requesting a view or perusal of it.

E. The parole or release from custody of any person arrested or detained for violation or alleged violation of an ordinance of any village, town, city, or other municipality shall be executed in accordance with the provisions of this Section. A municipality, by ordinance, may specifically grant the power of parole and release to the presiding judges and officers of its municipal courts.

F. In the city of New Orleans, the parish parole officer of the state committee on parole and each of the members of the jury commission of the parish in which the municipality is located shall have the power to parole and release persons arrested or detained for alleged violation of any of such municipalities’ ordinances.

G. Whoever violates or advises, consents, aids, or abets in the violation of this Section shall be fined not less than one hundred dollars nor more than five hundred dollars or imprisoned for not less than sixty days nor more than twelve months, or both.

H. (1) In the Municipal Court of New Orleans, no bond for release shall exceed thirty thousand dollars.

(2) In matters within the criminal jurisdiction of the mayor’s court in the city of Kenner, no bond for release shall exceed twenty-five hundred dollars. (Added by Acts 1966, No. 311, § 2, eff. Jan. 1, 1967; Amended by Acts 1981, No. 848, § 1, eff. Aug. 2, 1981; Acts 1999, No. 266, § 1, eff. Aug. 15, 1999; Acts 1999, No. 557, § 1, eff. Aug. 15, 1999; Acts 2011, 1st Ex. Sess., No. 18, § 1, eff. June 12, 2011; Acts 2012, No. 118, § 1, eff. Aug. 1, 2012.)

LSLI 2012 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute changed references to “Board of Parole” to “committee on parole”; “parole board” to “parole committee”; “board” to “committee”; “board’s” to “committee’s”; and made other similar changes in R.S. 15:81(F).

2012 Amendments. — The 2012 amendment by Act No. 118 substituted “thirty thousand dollars” for “ten thousand dollars” in (H)(1).

2011 1st Extraordinary Session Amendments. — The 2011 amendment by No. 18 substituted “the city of New Orleans” for “cities having a population of more than three hundred thousand” in (F).

1999 Amendments. — Acts 1999, No. 266, § 1, effective August 15, 1999, designated (A) and paragraphs (A)(1) through (7), in (A)(2), inserted “as provided for in Subsection B of this Section” preceding “in municipalities,” and inserted “or parish court” following “a city court” in the first sentence, in (A)(6), substituted “three hundred thousand” for “300,000,” and added (B).

Acts 1999, No. 557, § 1, effective August 15, 1999, redesignated paragraphs as (A) through (G); substituted “three hundred thousand’ for “300,000” in (F); added the last sentence in (B).

CROSS REFERENCES

Municipal Law. — Court procedure > procedure for obtaining a refund > see New Orleans Code of Ordinance § 50-101.

Criminal code > bail. New Orleans Code of Ordinance § 54-23.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — La.C.Cr.P. Art. 315, OPINION No. 83-677, La. Atty. Gen. Op. No. 1983-677; 1983 La. AG LEXIS 349.

Orleans Parish jury commission members have the authority to parole and release persons arrested for violations of municipal ordinances pursuant to La. R.S. 15:81., OPINION NUMBER 90-303, La. Atty. Gen. Op. No. 1990-303; 1990 La. AG LEXIS 247.

Amended statute R.S. 15:574.15 does not control these commissioners or affect any change in R.S. 15:81 as R.S. 15:574.15 applies to the parole powers of elected officials and/or members of certain political committees., OPINION 95-285, La. Atty. Gen. Op. No. 1995-285; 1995 La. AG LEXIS 180.

A Lawrason Act mayor presiding over a Mayor’s Court has the authority and duty to let prisoners out of jail and/or bond them out of Jail, not the Chief of Police. Opinion No. 05-0029. 2006 La. AG LEXIS 27.

§ 82. Guaranteed arrest bond certificates as cash bail; forfeiture; sureties.

A. A guaranteed arrest bond certificate with respect to which a fidelity and surety company has become surety as provided in Subsection B of this Section, when posted by the person whose signature appears thereon, shall be accepted in lieu of cash bail in an amount not to exceed two hundred dollars, as a bail bond, to guarantee the appearance of such person in any court in this state at such time as may be required by the court, when such person is arrested for violation of any motor vehicle law of this state or ordinance of any municipality or parish in this state, except for the offense of driving while intoxicated or for any felony, and the alleged violation was committed prior to the date of expiration shown on such guaranteed arrest bond certificate.

Any such guaranteed arrest bond certificate so posted as a bail bond in any court in this state shall be subject to the forfeiture and collection provisions of law applicable to a bail bond, except that any judgment forfeiting a guaranteed arrest bond certificate rendered under said forfeiture and collection provisions shall, at any time within thirty days after rendition, be set aside upon the surrender, or the appearance and trial and conviction or acquittal of the defendant, or upon a continuance granted upon motion of the district attorney after such appearance.

B. Any domestic or foreign insurance company which has qualified to transact fidelity and surety insurance business in this state may, in any year, become surety in an amount not to exceed two hundred dollars with respect to each guaranteed arrest bond certificate issued in such year by an automobile club, automobile association or insurance company authorized to transact automobile liability insurance business within this state or by the fidelity and surety company itself.

The term “guaranteed arrest bond certificate,” as used herein, means a printed card or other certificate issued by an automobile club, automobile association, insurance company authorized to transact automobile liability insurance business within this state, or an insurance company authorized to transact fidelity and surety insurance business within this state to any of its members or insureds, which is signed by such member or insured, and contains a printed statement that a fidelity and surety company authorized to do business in this state guarantees the appearance of the person whose signature appears on the card or certificate, and that such company will, in the event of the failure of said person to appear in court at the time of trial, pay any fine or forfeiture imposed on such person in an amount not to exceed two hundred dollars.

The issuance of a “guaranteed arrest bond certificate,” as hereinabove defined, by an automobile club, automobile association or insurance company not authorized to transact fidelity and surety insurance business in this state shall not be construed as engaging in fidelity and surety insurance business in this state by such automobile club, automobile association or insurance company. (Acts 1966, No. 290, § 1.)

§ 83. Bail bond contracts.

A. As criminal bail bonds are contractual and civil in nature, their creation and enforcement are governed both by the laws applicable to civil contracts and by the laws set forth in the statutes and code articles governing criminal procedure.

B. The surety, when entering into a criminal bail bond obligation, must consider the risks of his undertaking and assume those risks reasonably foreseeable.

C. (1) The surety is not liable for his failure to perform when it is caused by a fortuitous event that makes performance impossible. A surety is, however, liable for his failure to perform when he has assumed the risk of such a fortuitous event.

(2) A fortuitous event is one that, at the time the contract was made, could not have been reasonably foreseen by the surety.

(3) A declaration of a disaster which qualifies for relief and assistance under Chapter 68 of Title 42 of the United States Code, the “Robert T. Stafford Disaster Relief and Emergency Assistance Act,” meets the definition of a fortuitous event. (Acts 2006, No. 466, § 1, eff. June 15, 2006.)

Quoted Statutory Material. — Acts 2006, No. 466, §§ 3 and 4, provide that “This Act specifically recognizes that hurricanes Katrina and Rita caused significant and devastating destruction of personal and real property, and resulted in the mandatory evacuation, relocation, and displacement of many residents in several parishes of the state of Louisiana. It also recognizes that the devastation caused by the hurricanes resulted in the governor declaring a disaster or emergency by executive order or proclamation pursuant to the provisions of the Louisiana Homeland Security and Emergency Assistance and Disaster Act for certain parishes. Further, it recognizes that the damages caused by these hurricanes have made it impossible for sureties and law enforcement officers to locate some defendants. This Act is interpretive, curative and procedural, and therefore is to be applied retroactively as well as prospectively.”

§ 84. [Repealed.]

Repealed by Acts 1993, No. 834, § 6, effective June 22, 1993.

§ 85. Failure to satisfy judgment of bond forfeiture.

A. If a judgment of bond forfeiture rendered after June 22, 1993, against a commercial surety company has not been satisfied within two hundred ten days after the date of mailing the notice of the signing of the judgment of bond forfeiture for bonds that have a face value under fifty thousand dollars, or within four hundred days from mailing the notice of the signing of the judgment of bond forfeiture for bonds which have a face value of fifty thousand dollars or more, nor has a suspensive appeal or other proceeding challenging the bond forfeiture been timely filed, the prosecuting attorney may file with the district court, in the parish where the bond is forfeited, a rule to show cause why that commercial surety company should not be prohibited from executing criminal bail bonds before the court issuing the judgment of bond forfeiture.

B. At the rule to show cause, the court may consider only issues which would interrupt the enforceability of the judgment. The court may issue an order enjoining the commercial surety company from posting criminal bail bonds before the court issuing the judgment of bond forfeiture if the judgment is not satisfied within ten days and if the court finds all of the following:

(1) A judgment of bond forfeiture has been rendered, after June 22, 1993, against the commercial surety.

(2) Proper notice pursuant to Code of Criminal Procedure Article 349.3 has been mailed.

(3) No suspensive appeal has been taken.

(4) The defendant has neither been surrendered nor appeared within one hundred eighty days of the date of mailing the notice of the signing of the judgment of bond forfeiture for bonds that have a face value of fifty thousand dollars or more, and the defendant has not been surrendered together with ten percent of the total amount of the bond more than one hundred eighty days but within two hundred seventy days after the date of mailing the notice of the signing of the judgment of bond forfeiture.

(5) Two hundred ten days have passed since the date of mailing the notice of the signing of the judgment of bond forfeiture for bonds that have a face value under fifty thousand dollars, or four hundred days have passed since the date of mailing the notice of the signing of the judgment of bond forfeiture for bonds that have a face value of fifty thousand dollars or more.

(6) The judgment of bond forfeiture has not been satisfied by payment of the full amount for bonds that have a face value under fifty thousand dollars, or has not been satisfied by the surrender or the appearance of the defendant together with payment in cash of ten percent of the total bond amount for bonds that have a face value of fifty thousand dollars or more, if applicable.

C. The burden of proof at the hearing shall be upon the commercial surety by a preponderance of evidence and shall be limited to documents contained in the official court record where the judgment was rendered. The surety company may use evidence not contained in the record to show that it did not receive post-forfeiture notice or the post-forfeiture notice was not properly mailed. (Added by Acts 1966, No. 311 § 2, eff. Jan. 1, 1967; Amended by Acts 1976, No. 579, § 1; Acts 1979, No. 786, § 1; Acts 1980, No. 639, § 1; Acts 1982, No. 357, § 1; Acts 1987, No. 728, § 2; Acts 1987, No. 923, § 1; Acts 1989, No. 191, § 1; Acts 1990, No. 92, § 1; Acts 1990, No. 520, § 1; Acts 1993, No. 834, § 4, eff. June 22, 1993; Acts 1994, 3rd Ex. Sess., No. 52, § 3, eff. Sept. 1, 1994; Acts 1997, No. 813, § 1, eff. Aug. 15, 1997; Acts 1997, No. 815, § 1, eff. Aug. 15, 1997; Acts 2001, No. 107, § 1, eff. Aug. 15, 2001; Acts 2006, No. 466, § 1, eff. June 15, 2006; Acts 2006, No. 699, § 1, eff. Aug. 15, 2006; Acts 2006, No. 735, § 1, eff. Aug. 15, 2006; Acts 2010, No. 710, § 2, eff. Aug. 15, 2010; Acts 2010, No. 914, § 3, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 710 added the second and third sentences of (1) and (2); added the third through last sentences of (4); and added the last sentence of (7).

The 2010 amendment by No. 914 rewrote the section heading, which formerly read: “Failure; procedure; notice; and collection”; deleted the introductory language and (1) through (13); redesignated former (11)(a) through (11)(c) as (A) through (C) and former (11)(b)(i) through (11)(b)(vi) as (B)(1) through (B)(6); rewrote (A) and (B); and deleted “required pursuant to this Section” following “post-forfeiture notice” in (C).

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute made minor stylistic changes in (13), as amended by Acts 2006, No. 466, § 1.

2006 Amendments. — Acts 2006, No. 466, § 1, effective June 15, 2006, added (12) and (13).

Acts 2006, No. 699, § 1, effective August 15, 2006, added (10)(b); in (7), inserted “for bonds ... dollars or more” following “judgment of bond forfeiture” and inserted “for bonds ... dollars or more” following “signing of the judgment”; substituted “For bonds which have a face value under fifty thousand dollars, any judgment” for “Any judgment” in (10)(a); added “for bonds ... dollars or more” in (11)(a); inserted “for bonds ... bond forfeiture” in (11)(b)(iv); inserted “for bonds ... dollars or more” in (11)(b)(v); and inserted “of the full amount ... if applicable” in (11)(b)(vi).

Acts 2006, No. 735, § 1, effective August 15, 2006, added (3)(d).

2004 Amendments. — Acts 2004, No. 830, § 1, effective August 15, 2004, added “or to the office of the city ... for the prosecution” at the end of (A)(2)(a); added “or to the office of the city ... for the prosecution” at the end of (A)(2)(d).

2001 Amendments. — Acts 2001, No. 107, § 1, effective August 15, 2001, added “without which the bond obligation ... shall be released from the bond obligation” to the end of (3)(a)(iv).

Quoted Statutory Material. — Acts 2006, No. 466, §§ 3 and 4, provide that “This Act specifically recognizes that hurricanes Katrina and Rita caused significant and devastating destruction of personal and real property, and resulted in the mandatory evacuation, relocation, and displacement of many residents in several parishes of the state of Louisiana. It also recognizes that the devastation caused by the hurricanes resulted in the governor declaring a disaster or emergency by executive order or proclamation pursuant to the provisions of the Louisiana Homeland Security and Emergency Assistance and Disaster Act for certain parishes. Further, it recognizes that the damages caused by these hurricanes have made it impossible for sureties and law enforcement officers to locate some defendants. This Act is interpretive, curative and procedural, and therefore is to be applied retroactively as well as prospectively.”

Acts 2006, No. 699, § 2, provides that “The provisions of this Act shall apply only to actions filed on or after its effective date. Actions pending before the effective date of this Act shall be governed by prior law.”
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CIVIL PROCEDURE

• Judgments

•• Relief From Judgment

••• General Overview. — Surety failed to assail the judgment of bond forfeiture on grounds other than vice of form within 60 days from the date of the judgment; hence, it was barred from raising its claims on appeal pursuant to La. Rev. Stat. Ann. § 15:85(6). State v. Wafer, 661 So. 2d 569, 1995 La. App. LEXIS 2526 (Sept. 27, 1995).

••• Independent Actions. — Sixty-day period in the waiver provisions in former La. Rev. Stat. Ann. § 15:85 applied only to the assertion of “a defense to the forfeiture,” and not to the surety’s action to annul the forfeiture judgment for vices of form under La. Code Civ. Proc. Ann. art. 2001 et seq; the legislature, furthermore, has codified the availability of actions to set aside bond forfeiture judgments beyond the 60-day period allowed for summary proceeding in criminal cases. La. Rev. Stat. Ann. § 15:85(9). State v. Hall, 691 So. 2d 381, 1997 La. App. LEXIS 914 (Apr. 4, 1997).

••• Void Judgments. — Judgments decreeing forfeitures of 19 bonds were annulled because there was no evidence that the defendants whose appearances were secured by the bonds had been given statutorily-required notice of the forfeiture by domiciliary services, and the judgments were not based on proper evidence, including notice to the defendant, as required by La. Rev. Stat. Ann. § 15:85(A)(1). Accredited Surety & Casualty Co. v. McElveen, 561 So. 2d 728, 1990 La. App. LEXIS 588 (Mar. 14, 1990).

• Remedies

•• Bonds

••• Sureties

•••• Liability. — Notice to defendant’s attorney in his box at the courthouse of the defendant’s trial date was insufficient notice to allow forfeiture of an appearance bond under La. Rev. Stat. Ann. § 15:85. State v. Batiste, 653 So. 2d 127, 1995 La. App. LEXIS 847 (Apr. 5, 1995).

State complied with the statutory notice requirements under former La. Rev. Stat. Ann. § 15:85(a)(1)(a) (now La. R.S. 15:85(a)) for a bond forfeiture where the evidence established that the surety’s agent waived notice to the address shown on the face of the bond and instructed that notice be sent to another address, because the agent had the authority to act for the surety under La. Civ. Code Ann. art. 2985 and his powers could be inferred from his function under La. Civ. Code Ann. art. 3000. State v. Perea, 628 So. 2d 149, 1993 La. App. LEXIS 3646 (Nov. 30, 1993), writ of certiorari denied by La. 93-3180, 635 So. 2d 237, 1994 La. LEXIS 807 (La. Mar. 25, 1994).

•• Forfeitures

••• General Overview. — District attorney was prohibited from collection of forfeited bonds by any other legal means than that provided for by (now La. Rev. Stat. Ann. § 22:658.1) which required a filing of a rule to show cause with the Insurance Commissioner’s Office. Banker’s Ins. Co. v. Kemp, 686 So. 2d 111, 1996 La. App. LEXIS 3134 (Dec. 20, 1996).

• Appeals

•• Reviewability

••• General Overview. — Surety failed to assail the judgment of bond forfeiture on grounds other than vice of form within 60 days from the date of the judgment; hence, it was barred from raising its claims on appeal pursuant to La. Rev. Stat. Ann. § 15:85(6). State v. Wafer, 661 So. 2d 569, 1995 La. App. LEXIS 2526 (Sept. 27, 1995).

••• Notice of Appeal. — Because La. Rev. Stat. Ann. § 15:85(A) did not require proof of receipt, there was no substantive difference between sending a notice certified mail or certified mail, return receipt requested. State v. Landfair, 630 So. 2d 1310, 1994 La. LEXIS 211 (Jan. 28, 1994).

CRIMINAL LAW & PROCEDURE

• Bail

•• Forfeitures. — Granting the surety’s petition for nullity of judgment on a bond forfeiture pursuant to La. Rev. Stat. Ann. § 15:85, and La. Code Civ. Proc. Ann. art. 2001 et seq., based on the assertion that when the accused failed to appear for his first court date the provisions of La. Code Crim. Proc. Ann. art. 344(B)(3) required notice of the new appearance date were triggered, was reversed when the appellate court ruled that since the surety failed to allege that it had not been served with process as required by law, its nullity suit was not properly brought under La. Code Civ. Proc. Ann. art. 2002, vices of form, and where the error was one of statutory noncompliance, the vice did not rise to the constitutional level of due process, and consequently, nullification was not an available remedy. Bankers Ins. Co. v. State, 843 So. 2d 641, 2003 La. App. LEXIS 1074 (Apr. 11, 2003), writ denied by La. 2003-1240, 847 So. 2d 1268, 2003 La. LEXIS 2187 (La. June 27, 2003).

Where the surety had already been afforded all relief prayed for prior to the hearing on its motion to set aside judgment of bond forfeiture and to discharge, release and exonerate surety, based upon La. Rev. Stat. Ann. § 15:85(10), the issue of whether defendant was surrendered to the proper agency, as well as all other issues pertaining to the matter, were moot, and the trial court’s finding that La. Code Crim. Proc. Ann. art. 345 required the surety to remand defendant to the officer originally charged with his detention, was reversed. State v. Duck, 842 So. 2d 521, 2003 La. App. LEXIS 1043 (Apr. 9, 2003).

In bond forfeiture case, trial judge’s reading of the sheriff’s return into the record was proper evidence that notice was given to defendant to appear; La. Rev. Stat. Ann. § 15:85(1) did not require that evidence be physically introduced into the record to issue bond forfeiture, but required only a hearing of proper evidence, and the trial judge properly denied the bond company’s petition for nullity based on defendant’s failure to appear in court. State v. Patterson, 838 So. 2d 872, 2003 La. App. LEXIS 222 (Feb. 5, 2003).

Where defendant pled no contest to traffic offenses, and defendant’s surety posted bond, and where defendant failed to appear after sentencing had been continued numerous times, because there was no evidence that the mandatory requirements set forth in La. Rev. Stat. Ann. § 15:85 were followed, the appellate court found that the surety’s obligation under the bonds had been released, and the bond forfeitures were set aside. State v. Jones, 832 So. 2d 1203, 2002 La. App. LEXIS 3754 (Dec. 11, 2002).

Surrender of a defendant within six months of notice of the signing of a judgment satisfies the judgment of bond forfeiture pursuant to La. Rev. Stat. Ann. § 15:85(10) and La. Code Crim. Proc. Ann. art. 345. State v. Matteson, 833 So. 2d 1199, 2002 La. App. LEXIS 3779 (Dec. 11, 2002).

Under the provisions of La. Rev. Stat. Ann. §§ 15:85(5), 15:87 [Repealed], and La. Code Crim. Proc. Ann. art. 345, the time allowed for the bond company to surrender the defendant was clearly six months, and the statutes provided no discretion to the trial judge to extend that time. State v. Rice, 827 So. 2d 1180, 2002 La. App. LEXIS 2727 (Sept. 18, 2002), writ denied by La. 2002-2587, 831 So. 2d 989, 2002 La. LEXIS 3679 (La. Dec. 13, 2002).

In an action to nullify a bond forfeiture under the Bail Bond Reform Act, a district court was not plainly wrong to find a fatal defect where a judge other than the one ordering a judgment of bond forfeiture signed the order. Bankers Ins. v. State, 743 So. 2d 870, 1999 La. App. LEXIS 2979 (Oct. 27, 1999).

Under La. Rev. Stat. Ann. § 15:85(1), a bail bond insurer’s bond was forfeited even though there was not strict compliance with the forfeiture procedure statutes, because the failure of the bond to have the defendant’s last known address was only a technical violation that was caused by the insurer’s agent, and therefore it could not profit from its own actions. Ranger Ins. Co. v. State, 725 So. 2d 601, 1998 La. App. LEXIS 3715 (Dec. 16, 1998).

Court was authorized to forfeit the bond filed by the surety to insure a defendant’s appearance at his arraignment and subsequent hearings; a notice to the surety of a bond forfeiture hearing was sufficient to justify the forfeiture after the surety and defendant failed to appear, despite the lack of defendant’s required presence at the hearing. State v. Fuentes, 707 So. 2d 53, 1997 La. App. LEXIS 2910 (Nov. 19, 1997).

Surety company was not entitled to a judgment nullifying the bond forfeiture judgment because, pursuant to La. Rev. Stat. Ann. § 15:85(3)(c), the requisite notices of the latter judgment were timely sent to the surety company three days after the nonappearance date for which the judgment of bond forfeiture was rendered. State v. Anaya, 699 So. 2d 1158, 1997 La. App. LEXIS 2285 (Sept. 24, 1997).

It was irrelevant that a criminal defendant did not sign bail bond contracts because the surety was the party to the contract with the State and was the party that would incur liability if defendant failed to appear. State v. Kelly, 698 So. 2d 993, 1997 La. App. LEXIS 1990 (July 23, 1997), writ denied by La. 97-2323, 705 So. 2d 1100, 1998 La. LEXIS 111 (La. Jan. 9, 1998).

Sixty-day period in the waiver provisions in former La. Rev. Stat. Ann. § 15:85 applied only to the assertion of “a defense to the forfeiture,” and not to the surety’s action to annul the forfeiture judgment for vices of form under La. Code Civ. Proc. Ann. art. 2001 et seq; the legislature, furthermore, has codified the availability of actions to set aside bond forfeiture judgments beyond the 60-day period allowed for summary proceeding in criminal cases. La. Rev. Stat. Ann. § 15:85(9). State v. Hall, 691 So. 2d 381, 1997 La. App. LEXIS 914 (Apr. 4, 1997).

In a bail bond forfeiture proceeding against a commercial surety, a judgment that ordered the forfeiture of bonds was reversed where the State failed to present the proper evidence to support the bond forfeiture judgments as required by La. Rev. Stat. Ann. § 15:85(1); the court determined that § 15:85(1) required the State to produce the bail contract, the power of attorney, if any, and the notice to defendants and the surety as required by La. Code Crim. Proc. Ann. art. 344. State v. Berry, 691 So. 2d 375, 1997 La. App. LEXIS 884 (Apr. 2, 1997).

Where a surety sought to set aside a judgment of bond forfeiture after the expiration of the 60-day period set forth in La. Rev. Stat. Ann. § 15:85(5), an order setting aside the judgment of forfeiture was an absolute nullity. State v. Doyle, 684 So. 2d 498, 1996 La. App. LEXIS 2744 (Nov. 20, 1996).

Bonding company’s appeal from an order of the trial court denying the bonding company’s motion to annul a bond forfeiture was timely because the appeal period provided in La. Rev. Stat. Ann. § 15:85 did not apply to such a proceeding. State v. Wills, 672 So. 2d 405, 1996 La. App. LEXIS 800 (Apr. 4, 1996).

An appearance merely operates to satisfy the judgment, while a surrender both satisfies the judgment and relieves the surety of any and all obligations under the bond; thus, an appearance by a surety did not satisfy the judgment of forfeiture of a bond where no surrender had occurred as required under La. Rev. Stat. Ann. § 15:85(10). State v. Reed, 667 So. 2d 586, 1996 La. App. LEXIS 14 (Jan. 24, 1996), review denied by La. 96-0724, 672 So. 2d 907, 1996 La. LEXIS 1204 (La. Apr. 26, 1996).

Commercial surety was not entitled to nullify an appearance bond forfeiture judgment because La. Rev. Stat. Ann. § 15:85 did not require the State to notify the surety of the bond forfeiture hearing date; the failure to notify the surety of such date did not violate the surety’s procedural due process rights. State v. Roy, 666 So. 2d 1124, 1995 La. App. LEXIS 3437 (Dec. 6, 1995).

Setting aside of a judgment of bond forfeiture was proper where the surety’s failure to produce defendant within six months was due directly to misinformation supplied by representatives of the State. State v. Lanns, 665 So. 2d 66, 1995 La. App. LEXIS 3172 (Nov. 9, 1995).

Insurer who issued a bond could not be held liable for defendant’s failure to appear where the insurer was released from its obligations under the bond by the state’s failure to mail notice within six months after the entry of a forfeiture judgment as required by La. Rev. Stat. Ann. § 15:85. State v. Davis, 663 So. 2d 386, 1995 La. App. LEXIS 2549 (Oct. 4, 1995).

Where appearance bond surety did not receive notice of the defendant’s arraignment by certified mail, return receipt requested, judgment of forfeiture under the bond was improper under La. Rev. Stat. Ann. § 15:85. State v. Burnes, 663 So. 2d 246, 1995 La. App. LEXIS 2575 (Oct. 4, 1995).

Surety failed to assail the judgment of bond forfeiture on grounds other than vice of form within 60 days from the date of the judgment; hence, it was barred from raising its claims on appeal pursuant to La. Rev. Stat. Ann. § 15:85(6). State v. Wafer, 661 So. 2d 569, 1995 La. App. LEXIS 2526 (Sept. 27, 1995).

Notice of the forfeiture of a criminal surety bond sent by a clerk of court to a surety by ordinary United States mail was sufficient to satisfy the notice requirements of former La. Rev. Stat. Ann. § 15:85(A)(1)(a) (now La. Rev. Stat. Ann. § 15:85) for post-forfeiture notice; the certified mail requirement of former La. Rev. Stat. Ann. § 15:85(A)(1)(b) applied only to notice of the appearance date and not post-forfeiture notice. State v. Bracy, 657 So. 2d 644, 1995 La. App. LEXIS 1887 (June 23, 1995).

Where notices of bond forfeiture judgments were sent to the proper parties within 60 days of the second nonappearance of criminal defendants, the State and the trial court properly complied with the notice requirements of La. Rev. Stat. Ann. § 15:85(3)(c), because there was no requirement that such notices be sent within 60 days of the defendants’ first failure to appear; the notices had to be sent within 60 days of the nonappearance date for which the state elected to move for forfeiture of the bonds. State v. Breaux, 657 So. 2d 371, 1995 La. App. LEXIS 1409 (May 31, 1995).

Where the State failed to comply with the statutory requirement to notify the surety of a bond forfeiture judgment by certified mail, the judgment was void ab initio, and the surety was released from all obligation under the bond. State v. Esthay, 657 So. 2d 366, 1995 La. App. LEXIS 1407 (May 31, 1995), vacated by, set aside by La. 95-1498, 660 So. 2d 464, 1995 La. LEXIS 2051 (La. Sept. 22, 1995).

Notice to defendant’s attorney in his box at the courthouse of the defendant’s trial date was insufficient notice to allow forfeiture of an appearance bond under La. Rev. Stat. Ann. § 15:85. State v. Batiste, 653 So. 2d 127, 1995 La. App. LEXIS 847 (Apr. 5, 1995).

Surety which received notice of a bond forfeiture from the clerk by regular mail and from the district attorney by certified mail return receipt requested could not have the bond discharged for lack of proper notice under La. Rev. Stat. Ann. § 15:85. State v. Blair, 644 So. 2d 703, 1994 La. App. LEXIS 2653 (Oct. 7, 1994), writ of certiorari denied by La. 94-2749, 649 So. 2d 382, 1995 La. LEXIS 494 (La. Jan. 27, 1995).

A surety was not entitled to have its bond obligation discharged when defendant failed to appear for trial, as the requisite certified notice of judgment of bond forfeiture sent to the surety by the district attorney, rather than by the court clerk as required by La. Rev. Stat. Ann. § 15:85, was a technical, harmless error that did not prejudice the surety. State v. Sanchez, 644 So. 2d 803, 1994 La. App. LEXIS 2710 (Oct. 7, 1994), writ of certiorari denied by La. 94-2750, 649 So. 2d 382, 1995 La. LEXIS 495 (La. Jan. 27, 1995).

Delay of almost nine months between commencement of bond forfeiture proceedings and entry of the last judgment did not comply with the mandate of La. Rev. Stat. Ann. § 15:85 to be timely; thus, the surety was properly discharged State v. Stills, 642 So. 2d 316, 1994 La. App. LEXIS 2353 (Aug. 30, 1994), writ of certiorari denied by La. 94-2448, 648 So. 2d 1338, 1995 La. LEXIS 175 (La. Jan. 13, 1995).

La. Rev. Stat. Ann. § 15:85 did not require notice of forfeiture to be sent to appellant sureties by certified mail, return receipt requested, and did not require that notice of forfeiture be sent to defendant who skipped bail. State v. Williams, 641 So. 2d 1050, 1994 La. App. LEXIS 2280 (Aug. 17, 1994), writ of certiorari denied by La. 94-2353, 646 So. 2d 389, 1994 La. LEXIS 2783 (La. Nov. 18, 1994).

District court did not err in releasing surety from obligation on an appearance bond where two years had passed from the time the district court had rendered judgment in open court without the written judgment being signed, which was not a “forthwith” entry of written judgment as required under La. Rev. Stat. Ann. § 15:85A(1)(a). State v. Sanford, 634 So. 2d 1221, 1993 La. App. LEXIS 4018 (Dec. 29, 1993).

District court had jurisdiction to release surety from obligation on an appearance bond two years after the “judgment” was rendered in open court where no written judgment was ever executed, since the surety’s 60 day appeal period under La. Rev. Stat. Ann. § 15:85A(2)(a) never commenced running, as the clerk never mailed proper notice of the forfeiture judgment as required under La. Rev. Stat. Ann. § 15:85A(1)(a). State v. Sanford, 634 So. 2d 1221, 1993 La. App. LEXIS 4018 (Dec. 29, 1993).

Although a trial court correctly refused to grant a judgment of bond forfeiture, the surety was not released from its obligations under the bond, because La. Rev. Stat. Ann. § 15:85 did not require the State to give the surety notice of defendant’s non-appearance when the State did not elect to forfeit defendant’s bond; it was only when the State made a motion to forfeit a bond and a bond forfeiture hearing took place that the court had to strictly comply with the procedure outlined in La. Code Crim. Proc. Ann. art. 337 and § 15:85. State v. McCart, 627 So. 2d 761, 1993 La. App. LEXIS 3685 (Dec. 1, 1993).

Commercial surety was released and discharged from a bail bond obligation because the State failed to strictly comply with the mandatory notice requirements of La. Rev. Stat. Ann. § 15:85(A)(1)(b), which provides that the notice of a bond forfeiture judgment “shall” be made by certified mail, return receipt requested. State v. Landfair, 626 So. 2d 401, 1993 La. App. LEXIS 3185 (Oct. 14, 1993), reversed by La. 93-1815, 630 So. 2d 1310, 1994 La. LEXIS 211 (La. Jan. 28, 1994).

Where the mandate of the bond forfeiture statute, La. Rev. Stat. Ann. § 15:85(A)(1)(b) was not strictly complied with and notice to the surety was not proper, the bond forfeiture judgment was subject to a vice of form listed in La. Code Civ. Proc. Ann. art. 2002. State v. Landfair, 626 So. 2d 401, 1993 La. App. LEXIS 3185 (Oct. 14, 1993), reversed by La. 93-1815, 630 So. 2d 1310, 1994 La. LEXIS 211 (La. Jan. 28, 1994).

Although the surety could not physically produce defendant, his finding of defendant and notification of the trial court within six months of receipt of notice satisfied the surrender requirement under former La. Code Crim. Proc. Ann. art. 338 (now La. Code Crim. Proc. Ann. art. 345) and La. Rev. Stat. Ann. § 15:85(A)(3) because defendant was incarcerated in another jurisdiction and pursuant to La. Rev. Stat. Ann.§ 15:87(B) [Repealed] no judgment of forfeiture could be rendered in such a case. State v. Washington, 624 So. 2d 37, 1993 La. App. LEXIS 2860 (Sept. 22, 1993).

Bond forfeitures, and the seizure of funds in a bondman’s possession after the bonded defendants failed to appear in court, were proper, where no special type of mailing for forfeiture notices was required. State v. Adkins, 621 So. 2d 656, 1993 La. App. LEXIS 2488 (June 25, 1993), writ of certiorari denied by 629 So. 2d 1126, 1993 La. LEXIS 3516 (La. 1993).

Where defendant was surrendered 10 days after the expiration of the six month time period under La. Rev. Stat. Ann. § 15:85(A)(2)(a), the surety was not entitled to have the judgment of bond forfeiture set aside. State v. McCreary, 619 So. 2d 755, 1993 La. App. LEXIS 1946 (May 27, 1993).

When the State introduced into evidence at a bail forfeiture hearing a notice of trial sent by first class certified mail, return receipt requested to the surety through its bondsman, the signed return receipt from the bondsman, and copies of all notices to defendant, provided sufficient proof to satisfy the requirements of La. Rev. Stat. Ann. § 15:85, and the State was entitled to a judgment forfeiting defendant’s bail. State v. Cole, 618 So. 2d 4, 1993 La. App. LEXIS 1713 (May 5, 1993).

A surety’s motion to set aside a bond forfeiture was untimely under La. Rev. Stat. Ann. § 15:85(A)(2) because it was not filed within 60 days of the bond forfeiture judgment. State v. Searcy, 604 So. 2d 1381, 1992 La. App. LEXIS 2583 (Aug. 27, 1992).

Where the state failed to comply with La. Rev. Stat. Ann. § 15:85 in seeking to have the surety’s bonds forfeited when more than four years lapsed between the time defendant failed to appear for sentencing and the bond forfeiture hearing, the trial court erred in forfeiting the bonds. State v. Watson, 596 So. 2d 1393, 1992 La. App. LEXIS 963 (Mar. 31, 1992).

Surety’s motion to set aside a judgment of bond forfeiture was untimely under La. Rev. Stat. Ann. § 15:85, where it was filed 62 days after the clerk of the trial court executed a certificate of the mailing of the judgment. State v. Kennedy, 581 So. 2d 756, 1991 La. App. LEXIS 1790 (June 5, 1991).

Surety was entitled to a hearing on its petition under La. Code Civ. Proc. Ann. art. 2001 et seq., for a nullity of a judgment of bond forfeiture, where the surety alleged that the State did not comply strictly with the pre-forfeiture requirements of La. Rev. Stat. Ann. § 15:85. State v. Kennedy, 581 So. 2d 756, 1991 La. App. LEXIS 1790 (June 5, 1991).

Forfeiture of a criminal appearance bond was proper, where notice of the judgment of forfeiture was mailed to the surety at the address stated on the bond, even though the address was incorrect, as due process required only a method reasonably calculated to provide actual service on the surety rather than actual notice. American Bankers Ins. Co. v. State, 581 So. 2d 313, 1991 La. App. LEXIS 1466 (May 16, 1991).

One mailing of notice of judgment of forfeiture does not discharge the State’s duty under La. Rev. Stat. Ann. § 15:85 that two notices, separately mailed to the surety and to the bondsman, must be mailed. State v. Brown, 577 So. 2d 784, 1991 La. App. LEXIS 662 (Apr. 3, 1991).

Where the trial court failed to hear evidence on the State’s entitlement to a forfeiture judgment against a surety, the judgment against the surety was annulled. State v. Kenning, 563 So. 2d 1209, 1990 La. App. LEXIS 1571 (June 6, 1990), amended by 1990 La. App. LEXIS 1915 (La.App. 5 Cir. July 24, 1990).

Because the trial court failed to hold an evidentiary hearing to determine if the procedures set out by La. Rev. Stat. Ann. § 15:85 had been followed prior to the rendering of a judgment of bond forfeiture, such a hearing was necessary on remand. State v. Armour, 564 So. 2d 340, 1990 La. App. LEXIS 1420 (May 16, 1990), writ of certiorari denied by 569 So. 2d 962, 1990 La. LEXIS 2711 (La. 1990).

Although La. Rev. Stat. Ann. § 15:85(A)(1) required the inclusion of the power of attorney number in the bond forfeiture notice, the surety and bondsman were not prejudiced by the absence of the number in their notice on the grounds that it provided sufficient information which would have enabled them to quickly identify defendant and their obligation under the bond; they simply had to check the office computer to identify defendant, and that the lack of the number did not preclude them from attempting to locate defendant and turn him over to the State. State v. Owens, 561 So. 2d 842, 1990 La. App. LEXIS 1198 (May 9, 1990), writ of certiorari denied by 566 So. 2d 400, 1990 La. LEXIS 2094 (La. 1990).

Judgments decreeing forfeitures of 19 bonds were annulled because there was no evidence that the defendants whose appearances were secured by the bonds had been given statutorily-required notice of the forfeiture by domiciliary services, and the judgments were not based on proper evidence, including notice to the defendant, as required by La. Rev. Stat. Ann. § 15:85(A)(1). Accredited Surety & Casualty Co. v. McElveen, 561 So. 2d 728, 1990 La. App. LEXIS 588 (Mar. 14, 1990).

The contention of sureties whose criminal appearance bond was forfeited after defendant failed to appear in court, that the judgment of forfeiture was null because the documents offered by the state in support of forfeiture were not authenticated, was without merit; while La. Rev. Stat. Ann. § 15:85(A)(1) allowed for bond forfeiture upon hearing of “proper evidence,” the evidence needed not be authenticated. State v. Booth, 557 So. 2d 1083, 1990 La. App. LEXIS 397 (Feb. 28, 1990), writ of certiorari denied by 565 So. 2d 439, 1990 La. LEXIS 1689 (La. 1990).

Trial court decision ordering the forfeiture of a defendant’s appearance bond was error where the trial court did not set forth in its decision what it considered proper evidence in determining whether the bond should be forfeited. State v. Dickerson, 534 So. 2d 976, 1988 La. App. LEXIS 2503 (Nov. 16, 1988).

In an action by appellant, the State of Louisiana, for the forfeiture of a bond, where appellee surety, a bond company, did not receive notice of forfeiture as required by La. Rev. Stat. Ann. § 15:85, the surety was entitled to have the forfeiture set aside because the surety was prejudiced by the lack of opportunity to find and surrender defendant. State v. Anthony, 525 So. 2d 247, 1988 La. App. LEXIS 919 (Apr. 18, 1988).

Once defendant reappeared in the trial court after the time for his arraignment, the trial court’s rescission of its earlier determination of bond forfeiture put defendant’s surety and defendant in same position as before forfeiture; thus, the surety contract was not extinguished under La. Rev. Stat. Ann. § 15:85. State v. Wheeler, 508 So. 2d 1384, 1987 La. LEXIS 9573 (June 30, 1987).

Where notice within six months of an earlier bond forfeiture referred to a later, rather than the earlier, date of forfeiture, a surety company was not released on its bonds, as the notice satisfied, as to the earlier forfeiture, the requirement set forth in La. Rev. Stat. Ann. § 15:85A(1), that the surety be notified of the forfeiture within six months of its date; the statute did not require that the notice advise the surety of the correct date of forfeiture, only that it be notified of the forfeiture within six months of its date. State v. Tykocinski, 502 So. 2d 1145, 1987 La. App. LEXIS 8471 (Jan. 15, 1987), writ of certiorari denied by 503 So. 2d 465, 1987 La. LEXIS 8701 (La. 1987).

Since La. Rev. Stat. Ann. § 15:85 mandated the State to furnish notice of the appearance date to the surety that issued a commercial surety bond on a defendant, a forfeiture was absolutely null where the State failed to send notice. State v. Salgologo, 491 So. 2d 361, 1986 La. LEXIS 6855 (June 23, 1986).

Although criminal charges against defendant were dismissed, defendant’s motion to cancel a judgment of forfeiture of a surety bond was denied where defendant had neither appeared nor surrendered herself as required by La. Rev. Stat. Ann. § 15:85. State v. Lutze, 441 So. 2d 1297, 1983 La. App. LEXIS 9639 (Nov. 22, 1983), reversed by 452 So. 2d 165, 1984 La. LEXIS 9383 (La. 1984).

La. Rev. Stat. Ann. § 15:85 does not provide for an automatic release of a surety when a judgment of bond forfeiture has not been paid and the State does not attempt to execute the judgment until after the surrender and conviction of the defendant whose appearance the bond was meant to guarantee. State v. Julian, 438 So. 2d 590, 1983 La. App. LEXIS 10049 (Mar. 16, 1983).

Surety’s motion to rescind a judgment of bond forfeiture was improperly granted despite the lack of a prefix on the power of attorney number in the notice because the prefix information could have been found on the face of the attached bond; hence, on appeal the court held that the notice of judgment complied with the requirements of La. Rev. Stat. Ann. § 15:85(A)(1) and, therefore, the court reversed the rescission of forfeiture judgment and reinstated the judgment forfeiting the bond. State v. Bullock, 412 So. 2d 1059, 1982 La. LEXIS 10652 (Apr. 5, 1982).

Pursuant to La. Rev. Stat. Ann. § 15:85(A), the surety was released from all of its obligations under bond for the surety was not notified within 60 days of the entry of forfeiture. State v. Hathaway, 403 So. 2d 737, 1981 La. LEXIS 10164 (Sept. 8, 1981).

Fourteen month delay between a motion to forfeit an appearance bond when defendant failed to appear for trial and the trial court’s entry of judgment forfeiting the bond violated the express terms of La. Rev. Stat. Ann. § 15:85 and operated to discharge the surety from its obligations under the bond. State v. De La Rose, 391 So. 2d 842, 1980 La. LEXIS 9516 (Dec. 15, 1980).

Adequate proof required under La. Rev. Stat. Ann. § 15:85 must be made to the judge in a judicial proceeding commenced within the prescribed six month period in order to set aside a forfeiture. State v. Washington, 386 So. 2d 89, 1980 La. LEXIS 8045 (July 8, 1980).

When, after defendant did not appear for trial, the State served notice of bond forfeiture to the surety’s agent only, the State did not comply with the statutory requirement to send notice to the surety, and the forfeiture was properly set aside. State v. Coran, 386 So. 2d 914, 1980 La. LEXIS 7859 (June 23, 1980).

Sureties who cooperated to effect the timely surrender of defendant were entitled to have a bond forfeiture judgment set aside; under La. Rev. Stat. Ann. § 15:85, it was not necessary that the surrender be followed by trial and conviction or acquittal before the judgment of forfeiture could be set aside. State v. Sandoz, 258 LA. 297, 246 So. 2d 21, 1971 La. LEXIS 4531 (Mar. 29, 1971).

Bond forfeitures were improperly rendered because they were based upon the returns rather than on the process servers’ testimony. State v. Ledener, 253 LA. 915, 221 So. 2d 47, 1969 La. LEXIS 2981 (Mar. 31, 1969).

•• Hearings. — La. Code Crim. Proc. Ann. art. 344(B)(3), which provided for notice of a new appearance date, did not require a new appearance date or mandate notice to the surety or bondsman before the district court ruled on a motion to forfeit a bond; indeed, La. Rev. Stat. Ann. § 15:85 authorized an immediate hearing when defendant failed to appear, and without any further notice required. State v. Wells, 712 So. 2d 1045, 1998 La. App. LEXIS 1338 (May 20, 1998).

•• Release Pending Appeal & Sentencing. — Defendant, who was convicted of unlawful possession of a narcotic drug, was not improperly denied bail pending appeal because under La. Rev. Stat. Ann. § 40:981, the minimum sentence for the illegal possession of narcotics was five years and La. Rev. Stat. Ann. § 15:85 provided for bail pending appeal from an offender who has received a sentence of five years or more in a felony case. State v. James, 246 LA. 1033, 169 So. 2d 89, 1964 La. LEXIS 2832 (June 8, 1964).

•• Revocation & Remission. — Bond forfeitures were not favored and before a bond forfeiture judgment could be entered, the prosecution must comply strictly with the provisions of La. Rev. Stat. Ann. § 15:85 and La. Code Crim. Proc. Ann. art. 337; here, a judgment of bond forfeiture was annulled where there was a lack of proper service on the surety. State v. Posey, 550 So. 2d 1368, 1989 La. App. LEXIS 1802 (Oct. 12, 1989), reversed by 556 So. 2d 836, 1990 La. LEXIS 471 (La. 1990).

•• Sureties. — Surety’s motion to set aside a judgment of bond forfeiture was untimely filed, based on the defense of lack of proper service on defendant of the appearance date under La. Code Crim. Proc. Ann. art. 344 that was asserted in the motion, as not being filed within the time delays allowed in La. Rev. Stat. Ann. § 15:85 in the use of summary proceedings, which was 60 days of the notice of mailing of bond forfeiture. State v. Ainsworth, 878 So. 2d 864, 2004 La. App. LEXIS 1665 (June 29, 2004).

In an action to nullify a bond forfeiture under the Bail Bond Reform Act, a district court was not plainly wrong to find a fatal defect where a judge other than the one ordering a judgment of bond forfeiture signed the order. Bankers Ins. v. State, 743 So. 2d 870, 1999 La. App. LEXIS 2979 (Oct. 27, 1999).

It was irrelevant that a criminal defendant did not sign bail bond contracts because the surety was the party to the contract with the State and was the party that would incur liability if defendant failed to appear. State v. Kelly, 698 So. 2d 993, 1997 La. App. LEXIS 1990 (July 23, 1997), writ denied by La. 97-2323, 705 So. 2d 1100, 1998 La. LEXIS 111 (La. Jan. 9, 1998).

Sixty-day period in the waiver provisions in former La. Rev. Stat. Ann. § 15:85 applied only to the assertion of “a defense to the forfeiture,” and not to the surety’s action to annul the forfeiture judgment for vices of form under La. Code Civ. Proc. Ann. art. 2001 et seq; the legislature, furthermore, has codified the availability of actions to set aside bond forfeiture judgments beyond the 60-day period allowed for summary proceeding in criminal cases. La. Rev. Stat. Ann. § 15:85(9). State v. Hall, 691 So. 2d 381, 1997 La. App. LEXIS 914 (Apr. 4, 1997).

In a bail bond forfeiture proceeding against a commercial surety, a judgment that ordered the forfeiture of bonds was reversed where the State failed to present the proper evidence to support the bond forfeiture judgments as required by La. Rev. Stat. Ann. § 15:85(1); the court determined that § 15:85(1) required the State to produce the bail contract, the power of attorney, if any, and the notice to defendants and the surety as required by La. Code Crim. Proc. Ann. art. 344. State v. Berry, 691 So. 2d 375, 1997 La. App. LEXIS 884 (Apr. 2, 1997).

Where defendant appeared the day after a bond forfeiture judgment was orally rendered, but before the judgment was signed, his appearance merely satisfied the judgment, and did not relieve the surety of its duty under the bond to assure defendant’s further appearances. State v. Jones, 691 So. 2d 1370, 1997 La. App. LEXIS 893 (Apr. 2, 1997), amended by La. App. 29365, 691 So. 2d 1370, 1997 La. App. LEXIS 1231 (La.App. 2 Cir. May 1, 1997).

An appearance merely operates to satisfy the judgment, while a surrender both satisfies the judgment and relieves the surety of any and all obligations under the bond; thus, an appearance by a surety did not satisfy the judgment of forfeiture of a bond where no surrender had occurred as required under La. Rev. Stat. Ann. § 15:85(10). State v. Reed, 667 So. 2d 586, 1996 La. App. LEXIS 14 (Jan. 24, 1996), review denied by La. 96-0724, 672 So. 2d 907, 1996 La. LEXIS 1204 (La. Apr. 26, 1996).

Notice of the forfeiture of a criminal surety bond sent by a clerk of court to a surety by ordinary United States mail was sufficient to satisfy the notice requirements of former La. Rev. Stat. Ann. § 15:85(A)(1)(a) (now La. Rev. Stat. Ann. § 15:85) for post-forfeiture notice; the certified mail requirement of former La. Rev. Stat. Ann. § 15:85(A)(1)(b) applied only to notice of the appearance date and not post-forfeiture notice. State v. Bracy, 657 So. 2d 644, 1995 La. App. LEXIS 1887 (June 23, 1995).

Where notices of bond forfeiture judgments were sent to the proper parties within 60 days of the second nonappearance of criminal defendants, the State and the trial court properly complied with the notice requirements of La. Rev. Stat. Ann. § 15:85(3)(c), because there was no requirement that such notices be sent within 60 days of the defendants’ first failure to appear; the notices had to be sent within 60 days of the nonappearance date for which the state elected to move for forfeiture of the bonds. State v. Breaux, 657 So. 2d 371, 1995 La. App. LEXIS 1409 (May 31, 1995).

Where the State failed to comply with the statutory requirement to notify the surety of a bond forfeiture judgment by certified mail, the judgment was void ab initio, and the surety was released from all obligation under the bond. State v. Esthay, 657 So. 2d 366, 1995 La. App. LEXIS 1407 (May 31, 1995), vacated by, set aside by La. 95-1498, 660 So. 2d 464, 1995 La. LEXIS 2051 (La. Sept. 22, 1995).

Surety which received notice of a bond forfeiture from the clerk by regular mail and from the district attorney by certified mail return receipt requested could not have the bond discharged for lack of proper notice under La. Rev. Stat. Ann. § 15:85. State v. Blair, 644 So. 2d 703, 1994 La. App. LEXIS 2653 (Oct. 7, 1994), writ of certiorari denied by La. 94-2749, 649 So. 2d 382, 1995 La. LEXIS 494 (La. Jan. 27, 1995).

A surety was not entitled to have its bond obligation discharged when defendant failed to appear for trial, as the requisite certified notice of judgment of bond forfeiture sent to the surety by the district attorney, rather than by the court clerk as required by La. Rev. Stat. Ann. § 15:85, was a technical, harmless error that did not prejudice the surety. State v. Sanchez, 644 So. 2d 803, 1994 La. App. LEXIS 2710 (Oct. 7, 1994), writ of certiorari denied by La. 94-2750, 649 So. 2d 382, 1995 La. LEXIS 495 (La. Jan. 27, 1995).

La. Rev. Stat. Ann. § 15:85 did not require notice of forfeiture to be sent to appellant sureties by certified mail, return receipt requested, and did not require that notice of forfeiture be sent to defendant who skipped bail. State v. Williams, 641 So. 2d 1050, 1994 La. App. LEXIS 2280 (Aug. 17, 1994), writ of certiorari denied by La. 94-2353, 646 So. 2d 389, 1994 La. LEXIS 2783 (La. Nov. 18, 1994).

Although a trial court correctly refused to grant a judgment of bond forfeiture, the surety was not released from its obligations under the bond, because La. Rev. Stat. Ann. § 15:85 did not require the State to give the surety notice of defendant’s non-appearance when the State did not elect to forfeit defendant’s bond; it was only when the State made a motion to forfeit a bond and a bond forfeiture hearing took place that the court had to strictly comply with the procedure outlined in La. Code Crim. Proc. Ann. art. 337 and § 15:85. State v. McCart, 627 So. 2d 761, 1993 La. App. LEXIS 3685 (Dec. 1, 1993).

Commercial surety was released and discharged from a bail bond obligation because the State failed to strictly comply with the mandatory notice requirements of La. Rev. Stat. Ann. § 15:85(A)(1)(b), which provides that the notice of a bond forfeiture judgment “shall” be made by certified mail, return receipt requested. State v. Landfair, 626 So. 2d 401, 1993 La. App. LEXIS 3185 (Oct. 14, 1993), reversed by La. 93-1815, 630 So. 2d 1310, 1994 La. LEXIS 211 (La. Jan. 28, 1994).

Where the mandate of the bond forfeiture statute, La. Rev. Stat. Ann. § 15:85(A)(1)(b) was not strictly complied with and notice to the surety was not proper, the bond forfeiture judgment was subject to a vice of form listed in La. Code Civ. Proc. Ann. art. 2002. State v. Landfair, 626 So. 2d 401, 1993 La. App. LEXIS 3185 (Oct. 14, 1993), reversed by La. 93-1815, 630 So. 2d 1310, 1994 La. LEXIS 211 (La. Jan. 28, 1994).

A surety’s motion to set aside a bond forfeiture was untimely under La. Rev. Stat. Ann. § 15:85(A)(2) because it was not filed within 60 days of the bond forfeiture judgment. State v. Searcy, 604 So. 2d 1381, 1992 La. App. LEXIS 2583 (Aug. 27, 1992).

Where the trial court failed to hear evidence on the State’s entitlement to a forfeiture judgment against a surety, the judgment against the surety was annulled. State v. Kenning, 563 So. 2d 1209, 1990 La. App. LEXIS 1571 (June 6, 1990), amended by 1990 La. App. LEXIS 1915 (La.App. 5 Cir. July 24, 1990).

Bond forfeitures were not favored and before a bond forfeiture judgment could be entered, the prosecution must comply strictly with the provisions of La. Rev. Stat. Ann. § 15:85 and La. Code Crim. Proc. Ann. art. 337; here, a judgment of bond forfeiture was annulled where there was a lack of proper service on the surety. State v. Posey, 550 So. 2d 1368, 1989 La. App. LEXIS 1802 (Oct. 12, 1989), reversed by 556 So. 2d 836, 1990 La. LEXIS 471 (La. 1990).

Once defendant reappeared in the trial court after the time for his arraignment, the trial court’s rescission of its earlier determination of bond forfeiture put defendant’s surety and defendant in same position as before forfeiture; thus, the surety contract was not extinguished under La. Rev. Stat. Ann. § 15:85. State v. Wheeler, 508 So. 2d 1384, 1987 La. LEXIS 9573 (June 30, 1987).

Where notice within six months of an earlier bond forfeiture referred to a later, rather than the earlier, date of forfeiture, a surety company was not released on its bonds, as the notice satisfied, as to the earlier forfeiture, the requirement set forth in La. Rev. Stat. Ann. § 15:85A(1), that the surety be notified of the forfeiture within six months of its date; the statute did not require that the notice advise the surety of the correct date of forfeiture, only that it be notified of the forfeiture within six months of its date. State v. Tykocinski, 502 So. 2d 1145, 1987 La. App. LEXIS 8471 (Jan. 15, 1987), writ of certiorari denied by 503 So. 2d 465, 1987 La. LEXIS 8701 (La. 1987).

Since La. Rev. Stat. Ann. § 15:85 mandated the State to furnish notice of the appearance date to the surety that issued a commercial surety bond on a defendant, a forfeiture was absolutely null where the State failed to send notice. State v. Salgologo, 491 So. 2d 361, 1986 La. LEXIS 6855 (June 23, 1986).

Fourteen month delay between a motion to forfeit an appearance bond when defendant failed to appear for trial and the trial court’s entry of judgment forfeiting the bond violated the express terms of La. Rev. Stat. Ann. § 15:85 and operated to discharge the surety from its obligations under the bond. State v. De La Rose, 391 So. 2d 842, 1980 La. LEXIS 9516 (Dec. 15, 1980).

Sureties were subject to the forfeiture of an appearance bond pursuant to La. Rev. Stat. Ann. § 15:85 through La. Rev. Stat. Ann. § 15:87 [Repealed], where the criminal defendant failed to appear for trial; the sureties’ motion for a new trial filed two years later was properly denied as untimely where it was clear that they had notice of the forfeiture at the time it occurred. State v. Hudson, 261 LA. 555, 260 So. 2d 621, 1972 La. LEXIS 5203 (Apr. 13, 1972).

• Sentencing

•• Forfeitures

••• General Overview. — Forfeiture judgment against a surety was properly sustained where the accused failed to appear or surrender within sixty days after forfeiture proceeding; the surety failed to prove that the accused was detained or prevented from appearing at the forfeiture proceedings. State v. Watson, 249 LA. 789, 191 So. 2d 500, 1966 La. LEXIS 2138 (Nov. 7, 1966).

• Appeals

•• Right to Appeal

••• Defendants. — District court had jurisdiction to release surety from obligation on an appearance bond two years after the “judgment” was rendered in open court where no written judgment was ever executed, since the surety’s 60 day appeal period under La. Rev. Stat. Ann. § 15:85A(2)(a) never commenced running, as the clerk never mailed proper notice of the forfeiture judgment as required under La. Rev. Stat. Ann. § 15:85A(1)(a). State v. Sanford, 634 So. 2d 1221, 1993 La. App. LEXIS 4018 (Dec. 29, 1993).

GOVERNMENTS

• Legislation

•• Effect & Operation

••• General Overview. — Where the state failed to comply with La. Rev. Stat. Ann. § 15:85 in seeking to have the surety’s bonds forfeited when more than four years lapsed between the time defendant failed to appear for sentencing and the bond forfeiture hearing, the trial court erred in forfeiting the bonds. State v. Watson, 596 So. 2d 1393, 1992 La. App. LEXIS 963 (Mar. 31, 1992).

•• Statutes of Limitations

••• Time Limitations. — Where defendant and his surety both received notice of a sentencing hearing and failed to appear, the trial court did not err when it ordered forfeiture of the bond, and the surety’s subsequent petition for nullity was prescribed as it was filed three years after the bond forfeiture was issued, and not within the one-year peremptive period. State v. Johnson, 846 So. 2d 861, 2003 La. App. LEXIS 653 (Mar. 12, 2003).

Nullity of bond forfeiture judgments is regulated by La. Code Civ. Proc. Ann. art. 2001, et seq., and according to La. Rev. Stat. Ann. § 15:85(9), La. Code Civ. Proc. Ann. art. 2002 delineates the exclusive grounds for the absolute nullity of final judgments; where an appellant does not allege, and the record does not show, that any of these exclusive formal grounds is present, the claim can only be one of relative nullity. State v. Johnson, 846 So. 2d 861, 2003 La. App. LEXIS 653 (Mar. 12, 2003).

Adequate proof required under La. Rev. Stat. Ann. § 15:85 must be made to the judge in a judicial proceeding commenced within the prescribed six month period in order to set aside a forfeiture. State v. Washington, 386 So. 2d 89, 1980 La. LEXIS 8045 (July 8, 1980).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Bondsman is not due the amount of surety when defendant did not appear before court at appointed time and case was nolle prossed almost 3 years after the bond was posted., OPINION No. 84-456, La. Atty. Gen. Op. No. 1984-456; 1984 La. AG LEXIS 336.

Prosecutor may request bond forfeiture at any time that a criminal defendant has failed to appear in court when his presence is required and secured by bond. In cases enumerated in R.S. 15:84, the judge shall enter a judgment of bond forfeiture even without a prosecutorial request., OPINION No. 86-679, La. Atty. Gen. Op. No. 1986-679; 1987 La. AG LEXIS 599.

R. S. 22:1065.1 and R.S. 22:1080 (A) should be interpreted to give both statutes effect. Bail bond insurers are required to pay license fee and premium tax., OPINION No. 94-159, La. Atty. Gen. Op. No. 1994-159; 1994 La. AG LEXIS 278.

When a defendant has made a timely appearance, the court shall rescind the bond forfeiture and may release the defendant under the original bail obligation or set a new bail obligation., OPINION No. 94-479, La. Atty. Gen. Op. No. 1994-479; 1994 La. AG LEXIS 613.

When bail is properly set by a court having authority to fix bail, the defendant is provided with the right to seek to have that bail reduced. Further, when the defendant fails to appear in court, the court orders forfeiture of the bail, the surety may appeal the court’s ruling. However, once the surety has forfeited the bail to a proper court, the bail has been properly forfeited., OPINION No. 96-354, La. Atty. Gen. Op. No. 1996-354; 1996 La. AG LEXIS 454.

The ten dollar fee under R.S. 16:16.1 is additional to the ten dollar fee under R.S. 16:16 for conviction after trial, pleas of guilty or nolo contendere., OPINION NUMBER 00-183, La. Atty. Gen. Op. No. 2000-183; 2000 La. AG LEXIS 171.

§ 85.1. Posting of criminal bond; fee assessed.

A. (1) There shall be a fee in the amount of fifteen dollars assessed in connection with the issuance of every criminal bond posted within each parish. The fee shall be collected by the sheriff of each parish from every person seeking release by means of a criminal bond, or their designated representative.

(2) The proceeds from cases in which the criminal prosecution has been concluded shall be distributed on a quarterly basis as follows:

(a) Seven dollars shall be remitted to the office of the district attorney of the parish.

(b) Two dollars shall be remitted to the district public defender office which provides services to the parish.

(c) Two dollars shall be remitted to the criminalistics laboratory which performs the majority of the crime lab services for the parish in accordance with the provisions of Subsection B of this Section.

(d) Two dollars shall be remitted to the office of the clerk of court for the parish, except in the parish of Orleans where two dollars shall be remitted to the office of the clerk of the criminal district court.

(e) Two dollars shall be retained by the sheriff of the parish.

B. That portion of the fee remitted to the criminalistics laboratory in accordance with the provisions of Paragraph (A)(2) of this Section shall be remitted to the laboratory which provides the majority of the necessary crime lab services to the parish in which the fee is collected. There shall be a crime lab committee created in each parish charged with determining, on a quarterly basis, which criminalistics laboratory shall receive the proceeds of the fees collected. The crime lab committee shall consist of the sheriff, the chief judge, and the district attorney of that parish.

C. (1) Any person who claims to be incapable of paying the fee to secure his release from jail may petition the district court for a waiver or refund of the fee assessed pursuant to the provisions of this Section.

(2) Any person found not guilty or any person against whom criminal charges are brought and thereafter dismissed may petition the district court for a refund of the fee assessed pursuant to the provisions of this Section. (Acts 2003, No. 942, § 1, eff. Aug. 15, 2003; Acts 2004, No. 830, § 1, eff. Aug. 15, 2004; Acts 2004, No. 852, § 2, eff. July 12, 2004; Acts 2007, No. 307, § 2, eff. Aug. 15, 2007.)

2007 Amendments. — Acts 2007, No. 307, § 2, effective August 15, 2007, substituted “district public defender office” for “Indigent Defender Board” in (A)(2)(b).

2004 Amendments. — Acts 2004, No. 852, § 2, effective July 12, 2004, deleted (C)(1) and redesignated the existing material as (C).

Acts 2004, No. 830, § 1, effective August 15, 2004, added “or to the office ... for the prosecution” to the end of (A)(2)(a) and (d).

Quoted Statutory Material. — Acts 2007, No. 307, § 15, provides that “The Louisiana State Law Institute is hereby directed to make technical changes to statutory laws as necessary to reflect the name changes provided for in this Act.”

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Category: 90-A-4 General Contracts Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature. Pursuant to Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature, the local indigent defender boards may pass resolutions to substitute their names on contracts or any other document to which they are a party for the name of the district public defender for the same district. Opinion No. 07-0210. 2007 La. AG LEXIS 199.

§ 85.2. Posting of criminal bonds in parishes of Iberia, St. Mary, and St. Martin; fee assessed.

A. A fee of twelve dollars shall be assessed for every criminal bond posted in the parishes of Iberia, St. Mary, and St. Martin. Any person seeking release by means of a criminal bond in these parishes, or their designated representative, shall pay the fee to the sheriff of that parish who shall deposit the funds in the Sixteenth Judicial District Attorney Early Intervention Fund.

B. If the district attorney declines to prosecute a person who has paid this fee or the prosecution results in an acquittal, dismissal, or granting of a motion to quash, then the person who paid the fee shall be entitled to a refund after submitting a request for a refund of the fee to the district court within twenty days of the final disposition of the case. The district attorney shall refund the fee within twenty days after receiving notice of the court’s order granting the request for a refund. (Acts 2004, No. 852, § 2, eff. July 12, 2004.)

§ 85.3. Posting of criminal bonds; Denham Springs Marshal’s Office; additional fee assessed.

A. An additional fee of twenty dollars shall be assessed for every criminal bond posted in the city court of Denham Springs. This fee shall be in addition to any other fees or fines as provided by law. Any person seeking release by means of a criminal bond, or his designated representative, shall pay the fee to the marshal for the Denham Springs City Court who shall deposit the funds in the marshal’s general fund for the city court of Denham Springs.

B. The monies collected pursuant to the provisions of Subsection A of this Section shall be used to supplement the operational expenses of the marshal’s office for the city court of Denham Springs. The expenditure of the funds shall be at the sole discretion of the marshal of the court.

C. Any person found not guilty or any person against whom criminal charges are brought and thereafter dismissed may petition the city court of Denham Springs for a refund of the fee assessed pursuant to the provisions of this Section.

D. The assessment and disposition of any funds pursuant to this Section shall not affect the responsibilities of the city and parish governing authority provided by law for the financing of the marshal’s office of the city court of Denham Springs. (Acts 2012, No. 81, § 1, eff. Aug. 1, 2012.)

§ 86. Forfeiture of cash, checks, or securities and discharge of the bail undertaking.

A. When the court declares a forfeiture of cash, a check, a negotiable bond, or a money order which has been deposited as bail, the court shall order the disposition of such security in satisfaction of the bail obligation.

B. When the bail undertaking is discharged, the court shall order the security returned to the depositor. Upon presentation of a certified copy of the order, the custodian of the security shall pay or deliver it to the person named therein or to his order. (Acts 1966, No. 311, § 2, eff. Jan. 1, 1967; Acts 2010, No. 914, § 3, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 914 added “and discharge of the bail undertaking” at the end of the section heading; and added the (A) and (B) designations.

§ 86.1. Unclaimed bail bonds; disposition; return to owner.

A. Notwithstanding any other provision of law to the contrary, any sheriff having possession or control of cash bail bonds which have been discharged and which remain unclaimed for more than three years, or which belong to an owner who is unknown or who has not been heard from for more than three years, shall deposit the same into the general fund of the sheriff, and thereafter the sheriff shall assume liability therefor. However, in the parishes of Caddo, East Baton Rouge, Bossier, and St. Mary, the sheriff shall pay such funds to the treasurer of the governing authority, who shall collect and receive this money and deposit it to the credit of the general fund, and thereafter the sheriff shall be relieved of all liability therefor.

B. Any owner who claims a cash bail bond which has been deposited in the general fund of the sheriff or, in Caddo, East Baton Rouge, Bossier, and St. Mary parishes, in the governing authority’s general fund, pursuant to this Section shall be reimbursed from the sheriff’s general fund or said governing authority’s general fund upon establishing his claim thereto by a judgment of a court of competent jurisdiction. Upon being presented with a certified copy of the judgment, the sheriff or, in Caddo, East Baton Rouge, Bossier, and St. Mary parishes, the treasurer, shall draw a warrant and pay out of the general fund of the sheriff or, in Caddo, East Baton Rouge, Bossier, and St. Mary parishes, the general fund of the governing authority, the amount of the judgment. (Added by Acts 1970, No. 349, § 1; Amended by Acts 1981, No. 875, § 1; Acts 1982, No. 631, § 1; Acts 2011, No. 151, § 1, eff. Aug. 15, 2011.)

LSLI 2011 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “parishes” for “Parishes” three times in (B), as amended by Acts 2011, No. 151, § 1.

2011 Amendments. — The 2011 amendment by No. 151 deleted “Plaquemines” following “Caddo” in (A) and three times in (B).

CROSS REFERENCES

Louisiana Law. — Presumptions of abandonment, see La. R.S. 9:154.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A sheriff’s liability under R.S. 15:86.1 for unclaimed cash bonds is his possession longer than three years is to place the money in a bonding account and to pay the owner the original amount upon presentation of the required proof. The sheriff of Calcasieu Parish may not place the unclaimed cash bonds in his operating fund for use in his office., OPINION No. 82-459, La. Atty. Gen. Op. No. 1982-459; 1982 La. AG LEXIS 539.

Unclaimed and/or uncashed checks issued by the Orleans Parish Juvenile Court as non-support payments should be considered unclaimed property under the provisions of R.S. 9:151 et seq., Opinion No. 98-138, La. Atty. Gen. Op. No. 1998-138; 1998 La. AG LEXIS 240.

Discussion of transfer of surplus funds from the Clerk of Court’s advance deposit fund to his salary fund., OPINION No. 99-179, La. Atty. Gen. Op. No. 1999-179; 1999 La. AG LEXIS 281.

Garnishments funds held by the Court may be remitted to the Unclaimed Property Division of the State after one year., OPINION 00-402, La. Atty. Gen. Op. No. 2000-402; 2000 La. AG LEXIS 565.

The disposition of bond and civil fees collected by Sheriff and placed in the Sheriffs Bond and Civil Funds, in instances where there are no records to indicate to whom the money is owed, is governed by R.S. 9:151 through 9:181, Louisiana’s Uniform Unclaimed Property Act of 1997. Opinion No. 05-0004. 2005 La. AG LEXIS 56.

§ 86.2. City Court of Thibodaux; unclaimed bail bonds; disposition; return to owner.

A. Notwithstanding any other provision of law to the contrary, the City Court of the city of Thibodaux having in its control or possession cash bail bonds which have been discharged and which remain unclaimed for more than three years, or which belong to an owner who is unknown or has not been heard from for more than three years, shall pay the same, in cases involving the violation of state law, to the treasurer of the governing authority of Lafourche Parish for deposit in the criminal court’s fund of the parish, or in cases involving a violation of a city ordinance, to the trustee of public finance or director of finance of the governing authority for the city of Thibodaux for deposit in the general fund of the city of Thibodaux, and in both instances thereafter the City Court of Thibodaux shall be relieved of all liability therefor.

B. Where the cash bail bond involves the violation of a state law the treasurer of the governing authority of Lafourche Parish shall collect and receive this money and shall deposit it to the credit of the Lafourche Parish criminal court’s fund. Where the cash bail bond involves the violation of a city ordinance, the trustee of public finance or director of finance of the governing authority for the city of Thibodaux shall collect and receive this money and shall deposit it to the credit of the general fund of the city of Thibodaux.

C. Any owner who claims a cash bail bond which has been deposited in either the Lafourche Parish general fund or the criminal court’s fund of the city of Thibodaux pursuant to this Section shall be reimbursed from the general fund or the criminal court’s fund involved, upon establishing his claim thereto by a judgment of a court of competent jurisdiction. Upon being presented with a certified copy of the judgment either the parish treasurer or the trustee of public finance or director of finance, as the case may be, shall draw a warrant and pay out of the appropriate general fund the amount of the judgment without the necessity of an appropriation by the respective governing authority. (Added by Acts 1974, No. 402, § 1.)

§ 86.3. City courts: unclaimed bail bonds; disposition; return to owner.

A. Notwithstanding any other provision of law to the contrary, any city court having in its control or possession cash bail bonds which have been discharged and which remain unclaimed for more than three years, after notice by certified mail, or which belong to an owner who is unknown or has not been heard from for more than three years, shall pay the same, in cases involving the violation of state law, to the treasurer of the governing authority of the parish in which the city court is located for deposit in the criminal court’s fund of the parish, or in cases involving a violation of a city ordinance, to the treasurer or chief financial officer of the city for deposit in the general fund of the city, and in both instances thereafter the city court shall be relieved of all liability therefor.

B. If the cash bail bond involves the violation of a state law the treasurer of the governing authority of the parish in which the city court is located shall collect and receive this money and shall deposit it to the credit of the parish’s criminal court’s fund. If the cash bail bond involves the violation of a city ordinance, the treasurer or chief financial officer of the city shall collect and receive this money and shall deposit it to the credit of the general fund of the city.

C. Any owner who claims a cash bail bond which has been deposited in either a parish criminal court’s fund or the general fund of a city pursuant to this Section shall be reimbursed from the general fund or the criminal court’s fund involved, upon establishing his claim thereto by a judgment of a court of competent jurisdiction. Upon being presented with a certified copy of the judgment either the treasurer or chief financial officer, as the case may be, shall draw a warrant and pay out of the appropriate general fund the amount of the judgment without the necessity of an appropriation by the respective governing authority. (Acts 1995, No. 996, § 1.)

§ 87. [Repealed.]

Repealed by Acts 2010, No. 914, § 5, effective August 15, 2010. This section was derived from Acts 1966, No. 311, § 2, eff. Jan. 1, 1967; Amended by Acts 1979, No. 786, § 1; Acts 1980, No. 639, § 1; Acts 1993, No. 834, § 4, eff. June 22, 1993.

§ 88. Appearance bond defined.

The term “appearance bond” shall be taken and intended to mean every bail bond, recognizance, or other obligation, or deposit of cash, checks, negotiable bonds, or money orders, made or taken to secure the appearance of any person before any court; but in all cases where cash, checks, negotiable securities or money orders, or other movables have been deposited in lieu of bond with a surety, in case of discharge or forfeiture, the same shall be disposed of as otherwise provided by law. (Acts 1966, No. 311, § 2, eff. Jan. 1, 1967; Acts 2010, No. 914, § 3, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 914 added “or other movables.”

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A local government is not required under state law to release funds generated by ticket fines to the chief of police to use exclusively for law enforcement purposes., Opinion No. 95-118, La. Atty. Gen. Op. No. 1995-118; 1995 La. AG LEXIS 245.

Discussion of proper disposition of fee appropriated to the general fund of the municipality for the police department., OPINION 96-87, La. Atty. Gen. Op. No. 1996-87; 1996 La. AG LEXIS 177.

As the marshal has the same powers to make arrests and preserve the peace as does the sheriff, he may similarly collect seven dollars for his costs associated with the issuance of an appearance bond. The monies collected should be deposited into the marshal’s operational fund., OPINION NUMBER 97-52, La. Atty. Gen. Op. No. 1997-52; 1997 La. AG LEXIS 153.

§ 89. Prescription of forfeiture judgment; revival; prescription by limitation of prosecution.

A. Every judgment decreeing the forfeiture of any appearance bond, and every mortgage resulting from the recordation of such judgment, shall be prescribed by the lapse of ten years from the rendition of such judgment; provided, that the district attorney or any party in interest may have such judgment revived at any time before it is prescribed by taking, in the court which rendered said judgment, a rule upon the persons against whom said judgment was rendered, to show cause why the same should not be revived and unless, upon the trial of said rule, such cause be shown, said judgment shall be revived.

B. Any judgment revived as provided in Subsection A of this Section shall continue in full force for ten years from the date of the order of court reviving the same, and any such judgment may be revived as often as the district attorney or any party interested may desire.

C. Any bail bond posted and still in effect at the time the limitation for prosecution has lapsed pursuant to Title 17 of the Code of Criminal Procedure shall be null and void and not collectible unless previously forfeited. (Acts 1966, No. 311, § 2, eff. Jan. 1, 1967; Acts 2001, No. 1030, § 1.)

2001 Amendments. — Acts 2001, No. 1030, § 1, effective August 15, 2001, added “prescription by limitation of prosecution” to the section heading; added subsection designations; deleted “however” following “provided”; substituted “Subsection (A) of this section” for “above” in (B); added (C).

CODE TITLE 9. HABEAS CORPUS. [BLANK.]

CODE TITLE 10. INSTITUTING CRIMINAL PROSECUTIONS. [BLANK.]

CODE TITLE 11. QUALIFICATIONS AND SELECTION OF GRAND AND PETIT JURORS.

§ 111. Parish of Orleans; salary of jury commissioners; vacancy; appointment of secretary.

Each of the jury commissioners for the Parish of Orleans shall receive a salary of not less than four thousand two hundred dollars per annum.

The commissioners shall select a secretary of the board of jury commissioners. The secretary of the board shall receive a salary of not less than four thousand dollars per annum.

The salaries of the jury commissioners and the secretary shall be payable monthly by the City of New Orleans; provided that the City of New Orleans shall be required to budget and continue to pay to the jury commissioners and the secretary the amount presently budgeted and that any increase in the amount of salaries presently paid by the City of New Orleans occasioned by the passage of this bill shall not be effective unless and until ratified and approved by the City Council.

If in the case of absence or inability to act for any cause, there shall be no quorum of the board of commissioners, the Governor shall appoint commissioners to fill said temporary vacancy or vacancies, who shall have the power of jury commissioner under the Code of Criminal Procedure. (Acts 1966, No. 311, § 2, eff. Jan. 1, 1967.)

§ 112. Parish of Orleans; process servers.

Unless otherwise provided by law, all subpoenas, notices, process, orders and papers issued by the jury commissioners in the parish of Orleans shall be served by a chief process server or one of his deputies, which said chief process server and as many deputy process servers as may be necessary shall be appointed by the said jury commissioners. The chief process server shall be paid not less than two hundred and fifty dollars per month, and the deputy process servers shall each be paid not less than one hundred seventy-five dollars per month plus fifty dollars per month automobile allowance. The city of New Orleans shall appropriate and pay to the jury commissioners an amount not to exceed the amount presently budgeted for the salaries of the commissioners, chief process server, deputy process servers, automobile allowance, office help, supplies and printing. Said sums shall be included in the budget of the city of New Orleans. (Added by Acts 1966, No. 311, § 2, eff. Jan. 1, 1967; Amended by Acts 1968, No. 585, § 1; Acts 1987, No. 281, § 2.)

CROSS REFERENCES

Louisiana Law. — Drawing grand jury venire and subpoena of veniremen; Orleans Parish, see La. C.Cr.P. Art. 412.

Drawing petit jury venire in Orleans Parish; number chosen; term of service; petit jury venire list, see La. C.Cr.P. Art. 418.
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CRIMINAL LAW & PROCEDURE

• Juries & Jurors

•• General Overview. — Although the jury commission did not personally serve the prospective jurors with a subpoena as required under La. Rev. Stat. Ann. § 15:112, when the prospective jurors were served by mail and represented the entire population, error did not result and the trial court properly denied defendants’ motion to quash the jury venire. State v. Paris Properties, Inc., 503 So. 2d 594, 1987 La. App. LEXIS 8659 (Feb. 12, 1987).

§ 113. Duty of Orleans registrar to furnish jury commission lists of voters added to or deleted from rolls.

The registrar of voters for the Parish of Orleans shall prepare and furnish to the jury commission for the Parish of Orleans quarterly a list containing the names of persons added to and deleted from the voter registration rolls for the Parish of Orleans during the preceding quarter, which list the jury commission may use, together with other information, for the purpose of discharging its duties. (Acts 1966, No. 311, § 2, eff. Jan. 1, 1967.)
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CRIMINAL LAW & PROCEDURE

• Grand Juries

•• Procedures

••• Impaneling

•••• Selection

••••• General Overview. — Although no African-Americans served on the grand jury which indicted a defendant for murder, the court found that the grand jury was not selected in a discriminatory manner and concluded that only the best qualified grand juror’s were selected based on an assessment of their character, citizenship, availability, education and temperament. State v. Eubanks, 232 LA. 289, 94 So. 2d 262, 1957 La. LEXIS 1182 (Feb. 25, 1957), reversed by 356 U.S. 584, 78 S. Ct. 970, 2 L. Ed. 2d 991, 1958 U.S. LEXIS 995 (1958).

§ 114. Parish of Orleans; rotation and selection of grand jury; control of grand jury.

Each judge of the criminal district court for the Parish of Orleans shall, in rotation, select the grand jury for the Parish of Orleans. The order of rotation among the judges in the selection of the grand jury prevailing at the time this Section goes into effect shall be preserved and continued. The judge of the section of the criminal district court who shall have appointed said grand jury shall have control and instruction over the grand jury, exclusive of all other judges of the criminal district court, and such grand jury shall make all findings and returns in open court to said judge; and in addition thereto may make reports and requests in open court as provided by law; provided that if the judge to whom the control of the grand jury shall belong shall not be from any cause in the actual discharge of his duties as judge, the judges of the criminal district court then present shall designate some other judge to impanel and instruct said grand jury, or to receive its returns and findings, as the case may be, and the judge so designated shall continue to act for the judge to whom the control of such grand jury shall belong until said last-mentioned judge shall return to the discharge of duties; provided, further, that the grand jury in office at the time of the adoption of this Section shall, until the expiration of that term of office, be under the control of the presiding judge of the section by whom it was selected and shall return all indictments and findings to said judge in open court. (Acts 1966, No. 311, § 2, eff. Jan. 1, 1967.)
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CRIMINAL LAW & PROCEDURE

• Grand Juries

•• Procedures

••• Impaneling

•••• General Overview. — Impaneling and selection of grand jury members in the Orleans Parish pursuant to former La. Rev. Stat. Ann. § 15:196 (now La. Rev. Stat. Ann. § 15:114, La. Code Crim. Proc. Ann. arts. 412, 413) did not violate a defendant’s constitutional rights to due process of law and equal protection of the laws on the ground that the statutory method differed from other parishes of the State. State v. Rue, 236 LA. 451, 107 So. 2d 702, 1958 La. LEXIS 1319 (Dec. 15, 1958).

•••• Selection

••••• General Overview. — Former La. Rev. Stat. Ann. § 15:114 was unconstitutional in its entirety, because with regard to selecting grand juries, the language in the statutes separated Orleans Parish from the rest of the state of Louisiana, and created one method of criminal law for the Parish of Orleans, and another method for criminal law for the remainder of the state. State v. Dilosa, 848 So. 2d 546, 2003 La. LEXIS 1954 (June 27, 2003).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

§ 115. Service of jury commission process; general rule.

Unless otherwise provided by law, a subpoena, notice, process, order or document issued by a jury commission shall be served by the sheriff. (Acts 1966, No. 311, § 2, eff. Jan. 1, 1967.)

§ 116. Preparation of general venire list; assistance.

The clerk of court and the jury commission may avail themselves of the services of a deputy clerk or of a stenographer in the preparation of the general venire list, the slips for use in the general venire box, the proces verbal of the meetings and in all other proceedings of the jury commission. All names, lists, slips, or other papers may be typewritten. (Acts 1966, No. 311, § 2, eff. Jan. 1, 1967.)

§ 117. Discharge of grand jury; review of discharge by supreme court.

Upon being discharged for legal cause, the discharged grand jury or any of the discharged members may make applications for review directly to the supreme court. Such application must be made within two days from the date that the district judge ordered a discharge for legal cause, and shall be taken up by the supreme court, by preference, immediately over all other matters.

If, after the discharge by the district judge is ordered, application is made by the discharged grand jury or any of the discharged members as prescribed by law said grand jury or the members making application shall serve as before; and should the supreme court affirm the order of discharge or deny the application of the grand jury or any of its members, the validity of indictments shall in no wise be affected because they were brought in by the grand jury between the time that the district judge ordered a discharge for legal cause of the grand jury or any of its members and the time that the supreme court affirmed that order or denied the application.

Within two days after the order of the district judge discharging for legal cause, the grand jury or any of its members, is affirmed by the supreme court, or becomes final, the district judge shall make the necessary appointments to fill vacancies caused thereby as prescribed by law. (Acts 1966, No. 311, § 2, eff. Jan. 1, 1967.)
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CRIMINAL LAW & PROCEDURE

• Grand Juries

•• Procedures

••• Impaneling

•••• General Overview. — La. Rev. Stat. Ann. § 15:117 does not impose an affirmative duty on anyone to specifically charge a grand jury on its provisions permitting them to appeal their discharge, and failure to do so did not amount to malfeasance. State v. Perez, 450 So. 2d 1324, 1984 La. App. LEXIS 8375 (Mar. 20, 1984), affirmed in part and reversed in part by 464 So. 2d 737, 1985 La. LEXIS 8104 (La. 1985).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

CODE TITLE 12. THE GRAND JURY.

§ 121. Authority to inspect prisons and hospitals; reports.

Each grand jury, except those impaneled pursuant to Code of Criminal Procedure Article 415.1, may inspect every prison, place of detention, asylum, and hospital within the parish and may report to the district judge how the prisoners and inmates of every such institution are treated. If the grand jury files a report, the report shall state, with regard to each public institution to which the report applies, the number of prisoners and inmates in every such public institution and the costs of maintenance and shall state the length of time that each prisoner awaiting trial, at the time of said report, has been so held for trial. (Acts 1966, No. 311, § 2, eff. Jan. 1, 1967; Acts 1990, No. 74, § 2; Acts 2001, No. 1115, § 1.)

2001 Amendments. — Acts 2001, No. 1115, § 1, effective August 15, 2001, substituted “Authority” for “Duty” in the section heading; in the first sentence of the Paragraph, substituted “may” for “shall,” and inserted “may” preceding “report to the district judge,” and substituted “If the grand jury files a report, the report shall state, with regard to each public institution to which the report applies” for “Every such report shall state” at the beginning of the last sentence.

CROSS REFERENCES

Louisiana Law. — Selection of additional grand juries, see La. C.Cr.P. Art. 415.1.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 15:121, OPINION NUMBER 82-110, La. Atty. Gen. Op. No. 1982-110; 1982 La. AG LEXIS 729.

CODE TITLE 13. INDICTMENT AND INFORMATION. [BLANK.]

CODE TITLE 14. RIGHT TO COUNSEL.

PART 1. INDIGENT DEFENDER REPRESENTATION.

Editor’s Notes. — Acts 2007, No. 307, § 1, enacted Part I of Code Title XIV of Chapter 1 of Title 15 of the Louisiana Revised Statutes to be comprised of R.S. 15:141 through 15:143.

§ 141. Short title.

Acts 2007, No. 307, §§ 13-20, provide that “Effective August 15, 2007, except for the inherent regulatory authority of the Louisiana Supreme Court provided for in Article V, Section 5 of the Constitution of Louisiana regarding the regulation of the practice of law, the Louisiana Public Defender Board shall undertake and have all regulatory authority, control, supervision, and jurisdiction, including auditing and enforcement, and all power incidental or necessary to such regulatory authority, control, supervision, and jurisdiction over all aspects of the delivery of public defender services throughout the courts of the state of Louisiana.

“Effective August 15, 2007, the Louisiana Public Defender Board shall be the successor to, and shall assume control of, the affairs of the Indigent Defense Assistance Board.

“Effective August 15, 2007, the members of the Indigent Defense Assistance Board shall become members of the Louisiana Public Defender Board.

“Effective August 15, 2007, all powers, duties, functions, and responsibilities of the Indigent Defense Assistance Board are transferred to and shall be performed and exercised by the Louisiana Public Defender Board. In addition, all of the obligations of the Indigent Defense Assistance Board are transferred to the Louisiana Public Defender Board. Upon the transfer of the powers, duties, functions, and responsibilities accomplished by this Section, any pending or unfinished business of the Indigent Defense Assistance Board shall become the business of and be completed by the Louisiana Public Defender Board with the same power and authority as the entity from which the functions are transferred.

“Any reference in rules, laws, and documents to or any designation by any law or contract or other document of the Indigent Defense Assistance Board shall be deemed to refer to the Louisiana Public Defender Board provided that, to the extent necessary to prevent the impairment of the contractual obligations of any entity heretofore existing or of the state, the existence, organization, and functions of any such entity shall be excluded from the provisions of this Section. Any legal proceeding to which the Indigent Defense Assistance Board is a party and which is filed, initiated, or pending before any court on August 15, 2007, and all documents involved in or affected by said legal proceeding, shall retain their effectiveness and shall be continued in the name of the Louisiana Public Defender Board. All further legal proceedings and documents in the continuation, disposition, and enforcement of said legal proceeding shall be in the name of the Louisiana Public Defender Board, and the board shall be substituted for the Indigent Defense Assistance Board without the necessity for amendment of any document. The provisions of R.S. 15:141 through 184 shall not be construed so as to impair the contractual or other obligations of the Indigent Defense Assistance Board or of the state of Louisiana. All obligations of the Indigent Defense Assistance Board shall be the obligations of the Louisiana Public Defender Board. The Louisiana Public Defender Board shall be the successor in every way to the Indigent Defense Assistance Board, including all of the obligations and debts of the Indigent Defense Assistance Board. The provisions of R.S. 15:141 through 184 shall not be construed or applied in any way which will prevent full compliance by the state, or any department, office, or agency thereof, with the requirements of any act of Congress of the United States or any regulation made thereunder by which federal aid or other federal assistance has been or hereafter is made available.

“All books, papers, records, money, rights of action, and other property of every kind, movable and immovable, real and personal, heretofore possessed, controlled, or used by the Indigent Defense Assistance Board are hereby transferred to the Louisiana Public Defender Board, except as otherwise specifically provided herein.

“All administrative rules and regulations adopted by the Indigent Defense Assistance Board shall be considered valid and remain in effect until amended or repealed by the Louisiana Public Defender Board.

“All funds dedicated and appropriated to the Indigent Defense Assistance Board shall be transferred to the Louisiana Public Defender Board.

“The duties and functions relating to the delivery of indigent defender services heretofore vested in and attached to each judicial district indigent defender board are hereby transferred to the judicial district indigent defender fund under the management of the district public defender and the district public defender office as authorized by this Act.

“Upon the transfer of duties and functions provided for by this Section, any pending or unfinished business of a judicial district indigent defender board shall be assumed and completed by the district public defender for that district, with the same power and authority as the judicial district indigent defender board from which the duties and functions are transferred. The district public defender shall be the successor in every way to the judicial district indigent defender board from which such duties and functions are transferred, and every act done in the exercise of such duties and functions by the district public defender shall be deemed to have the same force and effect under any provisions of law in effect as if done by the judicial district indigent defender board from which such duties and functions are transferred. Whenever any judicial district indigent defender board from which duties and functions are transferred is referred to, or designated by any law or contract or other document, such reference or designations shall be deemed to apply to the district public defender for that district.

“Whenever a judicial district indigent defender board is referred to or designated by the constitution or by any law or contract or other document, such reference or designation hereafter shall be deemed to apply to the district public defender for that district, and the legislature hereby specifically states that the provisions of this Section are in no way and to no extent intended to, nor shall they be, construed in any manner which will impair the contractual obligations of any judicial district indigent defender board heretofore existing.

“All books, papers, records, and other property heretofore possessed, controlled or used by a judicial district indigent defender board in the exercise of the delivery of indigent defender services are hereby transferred to the district public defender as manager of the district indigent defender fund for that judicial district.

“All money heretofore possessed, controlled, or used by a judicial district indigent defender board in the exercise of the delivery of indigent defender services is hereby transferred to the district public defender fund for that judicial district.

“The transfer of the duties and functions provided for by this Section shall take effect and become operative on August 15, 2007.

“Unless the judicial district indigent defender fund is regionalized as authorized by the provisions of R.S. 15:163, district assets shall be segregated in compliance with provisions of this Act for dedication to the judicial district, and property and assets shall be maintained and used solely to the benefit of the district public defender. The state public defender shall seek to fill any vacancies for the position of district public defender pursuant to the provisions of R.S. 15:162, as soon as practicable, or in the alternative shall regionalize the district for purposes of day-to-day management pursuant to the provisions of R.S. 15:163.

“For purposes of facilitating the transfer of the duties and functions provided by this Section, the district public defender shall be the fiscal officer and manager, and the assets of the district shall be considered part of the judicial district indigent defender fund as provided for in R.S. 15:168.


“The Louisiana State Law Institute is hereby directed to make technical changes to statutory laws as necessary to reflect the name changes provided for in this Act.

“The Louisiana State Law Institute is hereby directed to redesignate and renumber into the reserved statutes in Code Title XIV of Chapter 1 of Title 15 of the Louisiana Revised Statutes of 1950, as provided for in this Act the following: R.S. 15:151.1 as R.S. 15:151, R.S. 15:149 as R.S. 15:179, R.S. 151.3 as R.S. 15:180, R.S. 15:151.4 as R.S. 15:181, R.S. 15:151.5 as R.S. 15:182, and R.S. 151.6 as R.S. 15:183, as provided for in this Act.

“The Louisiana State Law Institute is hereby directed to place the provisions of R.S. 15:141 through 184 in their entirety within Part I of Code Title XIV of Chapter 1 of Title 15 of the Louisiana Revised Statutes of 1950, and to designate Part I ‘Indigent Defender Representation’. If the Act which originated as House Bill No. 393 [Acts 2007, No. 95] of this 2007 Regular Session of the Legislature is enacted and becomes effective, the Louisiana State Law Institute is hereby directed to place the provisions of R.S.185.1 through 185.9, enacted by the provisions of that Act in their entirety, within Part II of Code Title XIV of Title 15 of the Louisiana Revised Statutes of 1950, and to designate Part II ‘Indigent Parent Representation’.

“If any provision of this Act or the application thereof is held invalid, such invalidity shall not affect other provisions or applications of this Act which can be given effect without the invalid provisions or applications, and to this end the provisions of this Act are hereby declared severable.

“In the event the district public defender for the Twenty-Ninth Judicial District establishes a district public defender advisory board as authorized by R.S. 15:162.1 the members of that board may be paid per diem as authorized by R.S. 15:145(E)(2) before that provision was repealed by this Act.

“The provisions of this Act shall become effective August 15, 2007.”

This Part may be referred to and cited as the “Louisiana Public Defender Act”. (Acts 2007, No. 307, § 1, eff. Aug. 15, 2007; Acts 2008, No. 220, § 6, eff. June 14, 2008.)

Editor’s Notes. — Acts 2007, No. 307, § 1, enacted Part I of Code Title XIV of Chapter 1 of Title 15 of the Louisiana Revised Statutes to be comprised of R.S. 15:141 through 15:143.

2008 Amendments. — Acts 2008, No. 220, § 6, effective June 14, 2008, substituted “This Part” for “R.S. 15:141 through 184.”

Quoted Statutory Material. — Acts 2007, No. 307, § 15, provides that “The Louisiana State Law Institute is hereby directed to make technical changes to statutory laws as necessary to reflect the name changes provided for in this Act.”

CROSS REFERENCES

Louisiana Law. — Purpose, see La. R.S. 15:185.1.

Definitions; terms defined, see La. R.S. 33:1342.

Structure of executive branch of state government, see La. R.S. 36:4.

Assignment of counsel in capital cases, see La. C.Cr.P. Art. 512.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Category: 90-A-4 General Contracts Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature. Pursuant to Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature, the local indigent defender boards may pass resolutions to substitute their names on contracts or any other document to which they are a party for the name of the district public defender for the same district. Opinion No. 07-0210. 2007 La. AG LEXIS 199.

§ 142. Legislative findings.

A. Article I, Section 13 of the Constitution of Louisiana, in accordance with the state’s obligation under the Sixth and Fourteenth Amendments of the United States Constitution, provides that at “each stage of the proceedings, every person is entitled to assistance of counsel of his choice, or appointed by the court if he is indigent and charged with an offense punishable by imprisonment”. Section 13 further mandates that the legislature shall provide for “a uniform system for securing and compensating qualified counsel for indigents”. Accordingly, it is the obligation of the legislature to provide for the general framework and the resources necessary to provide for the delivery of public defender services in this state.

B. In recognition of its mandates under both the United States and Louisiana constitutions, the legislature enacts the Louisiana Public Defender Act of 2007 to provide for all of the following:

(1) Ensuring that adequate public funding of the right to counsel is provided and managed in a cost-effective and fiscally responsible manner.

(2) Ensuring that the public defender system is free from undue political and judicial interference and free of conflicts of interests.

(3) Establishing a flexible delivery system that is responsive to and respectful of jurisdictional variances and local community needs and interests.

(4) Providing that the right to counsel is delivered by qualified and competent counsel in a manner that is fair and consistent throughout the state.

(5) Providing for statewide oversight with the objective that all indigent criminal defendants who are eligible to have appointed counsel at public expense receive effective assistance of counsel at each critical stage of the proceeding.

(6) Providing for the ability to collect and verify objective statistical data on public defense workload and other critical data needed to assist state policymakers in making informed decisions on the appropriate funding levels to ensure an adequate service delivery system.

(7) Providing for the development of uniform binding standards and guidelines for the delivery of public defender services and for an effective management system to monitor and enforce compliance with such standards and guidelines.

C. The legislature recognizes that the uniform application of statewide standards and guidelines to be established by the Louisiana Public Defender Board is an important means of achieving a more consistent delivery of quality representation throughout the state. To that end, it is the express intention of the legislature that the Louisiana Public Defender Act of 2007 is designed, to the extent practicable and feasible, to provide for the delivery of public defender services which meet the requirements established by Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984) and its progeny as adopted by the Louisiana Supreme Court.

D. The legislature recognizes that the Louisiana Supreme Court in State v. Citizen, 898 So. 2nd 325 (La. 2005) authorized trial judges to halt prosecutions in capital cases, upon motion of defense counsel, until adequate funding is provided to ensure an adequate defense, and it is the express intention of the legislature to ensure adequate resources, consistent with the Citizen opinion, which allow prosecutions in such cases to continue to conclusion resulting in verdicts that are fair, correct, swift, and final.

E. It is the express intention of the legislature that the Louisiana Public Defender Act of 2007 is designed to provide effective legal representation to criminal defendants who are unable to afford an attorney, consistent with the right to counsel in our criminal courts, mindful of the need for law and order and an appreciation of victims’ rights.

F. It is the express intention of the legislature that the Louisiana Public Defender Board respect local differences in practice and custom regarding the delivery of public defender services. The provisions of this Part are to be construed to preserve the operation of district public defender programs which provide effective assistance of counsel and meet performance standards in whatever form of delivery that local district has adopted, provided that method of delivery is consistent with standards and guidelines adopted by the board pursuant to rules and as required by statute. (Acts 2007, No. 307, § 1, eff. Aug. 15, 2007; Acts 2008, No. 220, § 6, eff. June 14, 2008.)

2008 Amendments. — Acts 2008, No. 220, § 6, effective June 14, 2008, substituted “Part” for “Act” in (F).

Quoted Statutory Material. — Acts 2007, No. 307, § 15, provides that “The Louisiana State Law Institute is hereby directed to make technical changes to statutory laws as necessary to reflect the name changes provided for in this Act.”

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Category: 90-A-4 General Contracts Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature. Pursuant to Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature, the local indigent defender boards may pass resolutions to substitute their names on contracts or any other document to which they are a party for the name of the district public defender for the same district. Opinion No. 07-0210. 2007 La. AG LEXIS 199.

§ 143. Definitions.

As used in this Part, the following words have the following meanings:

(1) “Board” means the Louisiana Public Defender Board authorized to regulate public defender services.

(2) “Board office” means the headquarters of the board located in East Baton Rouge Parish.

(3) “District indigent defender fund” means the judicial district indigent defender fund as provided for in R.S. 15:168.

(4) “District office” means the office of a district public defender as provided for in R.S. 15:161.

(5) “District public defender” or “chief indigent defender” means an attorney employed by or under contract with the board to supervise service providers and enforce standards and guidelines within a judicial district or multiple judicial districts.

(6) “Indigent defendant” means a person that has been determined under the provisions of R.S. 15:175 to be indigent and financially unable to retain private counsel.

(7) “Indigent defender services program” or “the program” means the activities directed toward the accomplishment of providing indigent defender services under the Louisiana Public Defender Act.

(8) “Public defender” or “indigent defender” means an attorney employed by or under contract with the board, the district public defender, regional director, where applicable, or nonprofit organization contracting with the board, district public defender, regional director, where applicable, or the board to provide legal counsel to an indigent person in a criminal proceeding.

(9) “Public defender services” or “indigent defender services” means the providing of legal services to indigent persons in criminal proceedings in which the right to counsel attaches under the United States and Louisiana constitutions.

(10) “Regional director” means the person in the employment of the board chosen to oversee and enforce standards and guidelines within a service region created by the board.

(11) “Regional office” means the office established for a service region as provided for in R.S. 15:159.

(12) “Revenue” or “self-generated revenue” means all revenue received by a judicial district including revenue received as a result of grants or donations or other forms of assistance.

(13) “Service region” means one of the public defender service regions created by the board as authorized in R.S. 15:159.

(14) “State Public Defender” means the person in the employment of the board chosen to administer the statewide public defender system for the delivery of public defender services. (Acts 2007, No. 307, § 1, eff. Aug. 15, 2007; Acts 2008, No. 220, § 6, eff. June 14, 2008.)

2008 Amendments. — Acts 2008, No. 220, § 6, effective June 14, 2008, substituted “this Part” for “R.S. 15:141 through 184.”

Quoted Statutory Material. — Acts 2007, No. 307, § 15, provides that “The Louisiana State Law Institute is hereby directed to make technical changes to statutory laws as necessary to reflect the name changes provided for in this Act.”

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Category: 90-A-4 General Contracts Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature. Pursuant to Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature, the local indigent defender boards may pass resolutions to substitute their names on contracts or any other document to which they are a party for the name of the district public defender for the same district. Opinion No. 07-0210. 2007 La. AG LEXIS 199.

§ 144. [Repealed.]

Repealed by Acts 2007, No. 307, § 11, effective August 15, 2007. This section was derived from Acts 1974, No. 401, § 2; Amended by Acts 1976, No. 653, § 1; Acts 1987, No. 445, § 1; Acts 1990, No. 1044, § 1; Acts 2004, No. 367, § 1, eff. Aug. 15, 2004; Acts 2006, No. 326, § 2, eff. Aug. 15, 2006.

Quoted Statutory Material. — Acts 2007, No. 95, § 4, provides that “The Louisiana State Law Institute is hereby directed to place the provisions of R.S. 15:144 through 151.6 in their entirety within Part I of Code Title XIV of Title 15 of the Louisiana Revised Statutes of 1950 and to designate Part I ‘Indigent Defender Representation’. If the Act which originated as House Bill No. 436 of this 2007 Regular Session of the Legislature is enacted and becomes effective, the Louisiana State Law Institute is hereby directed to place the provisions of R.S. 15:141 through 184 in their entirety within Part I of Code Title XIV of Title 15 of the Louisiana Revised Statutes of 1950 and to designate Part I ‘Indigent Defender Representation’.”

CROSS REFERENCES

Louisiana Law. — Purpose, see La. R.S. 15:185.1.

§ 145. [Repealed.]

Repealed by Acts 2007, No. 307, § 11, effective August 15, 2007. This section was derived from Acts 1975, No. 820, § 1; Amended by Acts 1976, No. 653, § 1; Acts 1983, No. 16, § 1; Acts 1986, No. 94, § 1, eff. June 23, 1986; Acts 1990, No. 1044, § 1; Acts 1999, No. 91, § 1, eff. Aug. 15, 1999; Acts 2004, No. 142, § 1, eff. Aug. 15, 2004.

CROSS REFERENCES

Louisiana Law. — Short title, see La. R.S. 15:141.

District public defender; powers; duties; accounting; audit reporting; existing chief indigent defenders continued; establishment of district office, see La. R.S. 15:161.

§ 145.1. [Repealed.]

Repealed by Acts 2007, No. 307, § 11, effective August 15, 2007. This section was derived from Acts 2005, No. 343, § 1, eff. Aug. 15, 2005.

§ 146. Louisiana Public Defender Board.

A. (1) There is hereby created and established as a state agency within the office of the governor the Louisiana Public Defender Board to provide for the supervision, administration, and delivery of a statewide public defender system, which must deliver uniform public defender services in all courts in this state. The board shall be a body corporate with the power to sue and be sued.

(2) The board and its agents and employees shall be subject to the Code of Governmental Ethics, the law relative to public records and open meetings, the law relative to public bid and procurement, and all other provisions of law applicable to state agencies.

(3) Members of the Indigent Defense Assistance Board serving on August 15, 2007, shall continue to serve as members of the Louisiana Public Defender Board without limitation of their term.

(4) To the extent practicable, the board shall be comprised of members who reflect the racial and gender makeup of the general population of the state, and who are geographically representative of all portions of the state.

B. (1) The board shall consist of fifteen members.

(2) Persons appointed to the board shall have significant experience in the defense of criminal proceedings or shall have demonstrated a strong commitment to quality representation in indigent defense matters. No person shall be appointed to the board that has received compensation to be an elected judge, elected official, judicial officer, prosecutor, law enforcement official, indigent defense provider, or employees of all such persons, within a two-year period prior to appointment. No active part-time, full-time, contract or court-appointed indigent defense provider, or active employees of such persons, may be appointed to serve on the board as a voting member. No person having an official responsibility to the board, administratively or financially, or their employee shall be appointed to the board until two years have expired from the time the person held such position and the date of appointment to the board. The majority of board members shall be current members of the Louisiana State Bar Association. Representatives of the client community shall not be prohibited from serving as voting members of the board. With the exception of mandatory affiliation of the Louisiana State Bar Association, no state or local association of lawyers shall have more than one active board member or officer as a voting member of the Louisiana Public Defender Board.

(3) The members shall be selected as follows:

(a) The governor shall appoint two members and shall designate the chairman.

(b) The chief justice of the Supreme Court of Louisiana shall appoint two members; one member shall be a juvenile justice advocate; the other shall be a retired judge with criminal law experience.

(c) The president of the Senate and the speaker of the House of Representatives shall each appoint one member.

(d) The governor shall appoint one member representing the Louisiana State University Paul M. Hebert Law Center who is an active employee, retired employee or has an academic association with the Paul M. Hebert Law Center.

(e) The governor shall appoint one member representing the Loyola University School of Law who is an active employee, retired employee or has an academic association with the Loyola University School of Law.

(f) The governor shall appoint one member representing the Southern University Law Center who is an active employee, retired employee or has an academic association with the Southern University Law Center.

(g) The governor shall appoint one member representing the Tulane University School of Law who is an active employee, retired employee or has an academic association with the Tulane University School of Law.

(h) The president of the Louisiana State Bar Association shall appoint two members.

(i) The president of the Louisiana Chapter of the Louis A. Martinet Society shall appoint one member.

(j) The chairman of the Louisiana State Law Institute’s Children Code Committee shall appoint one member.

(k) The executive director of the Louisiana Interchurch Conference shall appoint one member.

(l) All appointments to the board shall be subject to confirmation by the Senate.

(4) A vacancy on the board shall be filled in the same manner as the original appointment.

(5) Members of the board shall serve staggered terms of four years, after initial terms as follows:

(a) Two members shall be immediately appointed to a four-year term by the chief justice of the Louisiana Supreme Court.

(b) One member shall be immediately appointed to a two-year term by the governor representing the Louisiana State University Paul M. Hebert Law Center.

(c) One member shall be immediately appointed to a three-year term by the governor representing the Loyola University School of Law.

(d) One member shall be immediately appointed to a three-year term by the governor representing the Southern University Law Center.

(e) One member shall be immediately appointed to a four-year term by the governor representing the Tulane University School of Law.

(f) Upon the first expiration of the term or resignation by a current appointee of the governor, one member shall be appointed to a four-year term by the executive director of the Louisiana Interchurch Conference.

(g) Upon the first expiration of the term or resignation by a current appointee of the president of the Senate, one member shall be appointed to a two-year term by the president of the Louisiana State Bar Association.

(h) Upon the second expiration of the term or resignation by a current appointee of the president of the Senate, one member shall be appointed to a four-year term by the president of the Louisiana State Bar Association.

(i) Upon the third expiration of the term or resignation by a current appointee of the president of the Senate, one member shall be appointed to a three-year term by the president of the Senate.

(j) Upon the first expiration of the term or resignation by a current appointee of the speaker of the House of Representatives, one member shall be appointed to a two-year term by the president of the Louisiana Chapter of the Louis A. Martinet Society.

(k) Upon the second expiration of the term or resignation by a current appointee of the speaker of the House of Representatives, one member shall be appointed to a four-year term by the chairman of the Louisiana State Law Institute’s Children Code Committee.

(l) Upon the third expiration of the term or resignation by a current appointee of the speaker of the House of Representatives, one member shall be appointed to a three-year term by the speaker of the House of Representatives.

(6) In addition there shall be two ex officio, nonvoting members of the board who shall not be counted or be permitted to be counted for purposes of the number of members necessary to take board action or the number of members necessary to establish a quorum. In all other respects they have all the duties, authority, requirements, and benefits, except per diem, of any other board member. Each of the following organizations shall appoint one such member:

(a) The Louisiana Association of Criminal Defense Lawyers.

(b) The Louisiana Public Defender’s Association.

C. Nothing in this Section shall limit the length of the term for any board members serving on the Indigent Defense Assistance Board on August 15, 2007, except that they may be removed for just cause, or as provided in Subsection D of this Section. However, members who have not previously been confirmed by the Senate, shall be subject to Senate confirmation.

D. (1) A member may be removed for excessive absences from meetings. For the purposes of this Subsection, “excessive absences” means failure to attend three consecutive meetings or more than fifty percent of the meetings of the board conducted during a year.

(2) Upon review of board member attendance, if a board member has been excessively absent from board meetings, the chairman shall inform the board of the absences and shall send written notice on behalf of the board to the member requesting that the member resign his position on the board. If the member refuses to resign, the board shall remove the member for excessive absences in accordance with the provisions of this Subsection.

(3) If a member is removed as provided by this Subsection, the board shall send written notice to the member informing him of his removal and notify the appropriate appointing authority of the vacancy on the board.

E. The board shall notify the appropriate appointing authority of any board vacancy which occurs for any reason. (Acts 1997, No. 1361, § 1, eff. Dec. 31, 1997; Acts 2005, No. 343, § 1, eff. Aug. 15, 2005; Acts 2007, No. 307, § 1, eff. Aug. 15, 2007.)

2007 Amendments. — Acts 2007, No. 307, § 1, effective August 15, 2007, redesignated the former R.S. 15:151 as 15:146; rewrote the section heading and (A); in (B)(2), substituted “current members” for “a current member,” and substituted “Louisiana Public Defender Board” for “Indigent Defense Assistance Board”; added “the other shall be a retired judge with criminal law experience” to the end in (B)(3)(b); deleted “subject to confirmation by the Senate” from the end in (B)(3)(h)-(k); added (B)(3)(l); substituted “to a four-year term by the chief justice” for “for a four-year term by the Chief Justice” in (B)(5)(a); substituted “Paul M. Herbert Law Center” for “Law School” in (B)(5)(b); substituted “Southern University Law Center” for “Southern University Law School” in (B)(5)(d); in (C), substituted “August 15, 2007” for “August 15, 2005,” and added “or as provided in ... be subject to Senate confirmation” to the end; and added (D) and (E).

2005 Amendments. — Acts 2005, No. 343, § 1, effective August 15, 2005, rewrote (B); and added (C).

Quoted Statutory Material. — Acts 2007, No. 307, § 15, provides that “The Louisiana State Law Institute is hereby directed to make technical changes to statutory laws as necessary to reflect the name changes provided for in this Act.”
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CRIMINAL LAW & PROCEDURE

• Counsel

•• Costs & Attorney Fees. — Trial court erred in refusing to issue a ruling on defendant’s motion requesting funding for expert expenses; the court rejected the State’s argument that the ex parte hearing required by State v. Touchet, 1993-2839 (La. 9/06/94), 642 So.2d 1213, was no longer required because the establishment of the Louisiana Indigent Defense Assistance Board (LIDAB) legislatively repealed Touchet. The court remanded the matter to the trial court to comply with the requirements of Touchet and to determine, in camera, whether defendant would be prejudiced by a disclosure of his defense at a contradictory hearing; at the hearing, defendant had to show a need for the funding by establishing with a reasonable degree of specificity what type of expert was needed and for what purpose. State v. Lee, 879 So. 2d 173, 2004 La. App. LEXIS 841 (Apr. 6, 2004).

ADMINISTRATIVE LAW & DECISIONS

Administrative Code. — Guidelines and Eligibility > Eligibility Criteria for Direct and Indirect Supplemental Assistance. LAC 22::XV.301.

Purpose and Definitions > Purpose. LAC 22::XV.101.

Attorney General. — Open Meeting Law states that it is improper for the Indigent Defense Assistance Board to conduct official meetings among members by telephone conferencing., OPINION 00-423, La. Atty. Gen. Op. No. 2000-423; 2000 La. AG LEXIS 533.

Category: 90-A-4 General Contracts Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature. Pursuant to Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature, the local indigent defender boards may pass resolutions to substitute their names on contracts or any other document to which they are a party for the name of the district public defender for the same district. Opinion No. 07-0210. 2007 La. AG LEXIS 199.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Feature: Justice in Louisiana: Indigent Defense: The Louisiana Indigent Defense Assistance Board. 50 La Bar Jnl. 97 (August/September, 2002).

Article: Ruminations: Mandates in the Louisiana Constitution of 1974; How Did They Fare? 58 La. L. Rev. 389 (Winter, 1998).

General Law Reviews. — Article: Parity of Resources for Defense Counsel and the Reach of Public Choice Theory. 90 Iowa L. Rev. 219 (2004).

§ 147. Powers, duties, responsibilities.

A. Except for the inherent regulatory authority of the Louisiana Supreme Court provided for in Article V, Section 5 of the Constitution of Louisiana regarding the regulation of the practice of law, the Louisiana Public Defender Board shall have all regulatory authority, control, supervision, and jurisdiction, including auditing and enforcement, and all power incidental or necessary to such regulatory authority, control, supervision, and jurisdiction over all aspects of the delivery of public defender services throughout the courts of the state of Louisiana.

B. In addition to the powers and duties provided for in Subsection A of this Section, the board shall:

(1) Employ an executive staff as provided for in R.S. 15:150 and regularly evaluate the performance of the executive staff.

(2) Adopt all rules necessary to implement the provisions of this Part as provided in R.S. 15:148 and in accordance with the Administrative Procedure Act.

(3) Review and approve the strategic plan and budget proposals submitted by the state public defender, regional directors, where applicable, and district public defenders on behalf of the districts. The board shall consider variations in public defense practices, past practices and procedures, and conditions unique to each district in evaluating the strategic plan and budget proposals on the district level.

(4) Make an annual report to the legislature regarding the state of the board’s operations and the status of public defender services it regulates. Such report shall include at a minimum:

(a) Recommendations for all needed changes in the law regarding the board or any regulated activity.

(b) A complete report on the receipt and expenditure of all funds received by the board and the regional offices, where applicable, including district level data.

(c) Comprehensive workload data.

(5) (a) Establish, and modify as necessary, a plan of organization to conduct the business of regulating and controlling the delivery of public defender services under its jurisdiction efficiently and thoroughly.

(b) The plan of organization shall provide for the capacity to:

(i) Administer the granting of contracts.

(ii) Analyze and review investigative and audit reports and findings.

(iii) Provide for enforcement of board rules as is necessary to the efficient and thorough regulation and governance of public defender services under its jurisdiction.

(6) Incur such expenses and obligations, within the fiscal limits available to the board, as are necessary to the efficient and thorough regulation and governance of the delivery of public defender services under its jurisdiction and establish and maintain an accounting system which complies with law.

(7) Approve, prior to its presentation to the legislature and again after appropriation prior to allocation, the budget for the board.

(8) Issue a written response to any formal request from the governor and the legislature or any committee thereof.

(9) Appear before any committee of the legislature upon request of the president of the Senate, the speaker of the House, or the chairman of any legislative committee.

(10) Review any proposal to create permanent staff positions and approve if deemed appropriate.

(11) Prepare and submit to the Joint Legislative Committee on the Budget on or before March first of each year an annual financial report which outlines the expenditures of local, state, and federal funds for the previous calendar year for review by the Joint Legislative Committee on the Budget.

(12) Draft, administer, and furnish reporting forms to the district public defender, which request detailed information of the district’s workload, resources, employees, and expenditures for the previous fiscal year based on the uniform definition of a “case” as defined in R.S. 15:174(C).

(13) Collect, prepare, and submit an annual report to the legislative auditor.

(14) Administer the DNA Testing Post-Conviction Relief for Indigents Fund as required under the provisions of Code of Criminal Procedure Article 926.1.

(15) Arrange for locations, which have adequate space to accommodate the public, to conduct its meetings.

(16) Adopt rules for the establishment of salary ranges for attorneys and support staff delivering public defender services, taking into consideration variations in public defense practices and procedures in rural, urban, and suburban districts as well as professional experience.

C. The board may:

(1) Enter into a contract or contracts, on such terms and conditions as it deems advisable, with one or more attorneys licensed to practice law in this state, a consortia of lawyers, or an independent public defender organization qualified with the United States Internal Revenue Service for an exemption from federal income tax under Section 501(c) of the Internal Revenue Code to provide counsel for indigent defendants. The provisions of this Paragraph are subject to the intent of the Louisiana Public Defender Act that district public defender programs shall continue operating within the method of delivery of services in effect prior to April 30, 2007, and the board is prohibited from using its power to contract to change the structure of a local program, delivery method, or to terminate personnel without cause in violation of R.S. 15:165(C).

(2) Establish advisory councils from among Louisiana residents to provide information and guidance regarding needs and concerns of particular localities. Such councils may be established at such times, for such duration, and under such circumstances, as the board deems appropriate.

(3) Accept, receive, and use public or private grants, gifts, or donations, provided that such gifts, grants, and donations are not otherwise prohibited by law or rule.

(4) Employ secretarial, clerical, and other such personnel as may be necessary in the operation of the business of the board and fix their compensation.

(5) Enter into contracts in accordance with law for the purpose of maintaining and operating an office, or offices, and performing the functions authorized by law. The provisions of this Paragraph are subject to the intent of the Louisiana Public Defender Act that district public defender programs shall continue operating within the method of delivery of services in effect prior to April 30, 2007, and the board is prohibited from using its power to contract to change the structure of a local program, delivery method, or to terminate personnel without cause in violation of R.S. 15:165(C).

D. (1) Prior to entering into any contract as authorized by Subsection C of this Section, the board shall provide public notice that a contract is under consideration by the board and shall provide an opportunity for the public to offer comment, regarding the contract, at a public hearing conducted for that purpose.

(2) The notice shall include the name of the individual attorneys, a consortium of lawyers, or an independent public defender organization qualified with the United States Internal Revenue Service for an exemption from federal income tax under Section 501(c) of the Internal Revenue Code to provide counsel for indigent defendants, the amount of compensation to be paid, and the nature of the contracted services.

(3) The board shall conduct a public hearing regarding any contract authorized by Subsection C of this Section and provide the public an opportunity to offer comment on the contract.

(4) The public hearing provided for by this Subsection may be conducted at a regular meeting of the board provided proper notice is provided to the public as required by this Subsection.

E. The executive staff, regional directors, and secretarial, clerical, and other personnel directly employed in the operations of the board shall be state employees. All other personnel employed or who serve under contract in a district office shall not be state employees and shall be considered local employees of the district. The Joint Legislative Committee on the Budget may approve other employees hired pursuant to the Louisiana Public Defender Act as state employees upon recommendation of the board. (Acts 2007, No. 307, § 1, eff. Aug. 15, 2007; Acts 2008, No. 2, § 1, eff. May 24, 2008; Acts 2008, No. 220, § 6, eff. June 14, 2008.)

2008 Amendments. — Acts 2008, No. 2, § 1, effective May 24, 2008, added (E).

Acts 2008, No. 220, § 6, effective June 14, 2008, substituted “this Part” for “R.S. 15:141 through 184” in (B)(2).

Quoted Statutory Material. — Acts 2007, No. 307, § 15, provides that “The Louisiana State Law Institute is hereby directed to make technical changes to statutory laws as necessary to reflect the name changes provided for in this Act.”

CROSS REFERENCES

Louisiana Law. — State public defender; qualifications; powers and duties; salary, see La. R.S. 15:152.

Indigent Parents’ Representation Program; duties of the board; subject to appropriation, see La. R.S. 15:185.3.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Category: 90-A-4 General Contracts Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature. Pursuant to Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature, the local indigent defender boards may pass resolutions to substitute their names on contracts or any other document to which they are a party for the name of the district public defender for the same district. Opinion No. 07-0210. 2007 La. AG LEXIS 199.

§ 148. Rulemaking; considerations in developing rules.

A. The board shall adopt all rules necessary to implement the provisions of this Part.

B. The rules shall include but not be limited to:

(1) Creating mandatory statewide public defender standards and guidelines that require public defender services to be provided in a manner that is uniformly fair and consistent throughout the state. Those standards and guidelines shall take into consideration all of the following:

(a) Manageable public defender workloads that permit the rendering of competent representation through an empirically based case weighting system that does not count all cases of similar case type equally but rather denotes the actual amount of attorney effort needed to bring a specific case to an appropriate disposition. In determining an appropriate workload monitoring system, the board shall take into consideration all of the following:

(i) The variations in public defense practices and procedures in rural, urban, and suburban jurisdictions.

(ii) Factors such as prosecutorial and judicial processing practices, trial rates, sentencing practices, attorney experience, extent and quality of supervision, and availability of investigative, social worker, and support staff.

(iii) Client enhancers specific to each client such as the presence of mental illness.

(b) Continuity of representation. — The board shall adopt standards and guidelines which ensure that each district devises a plan to provide that, to the extent feasible and practicable, the same attorney handles a case from appointment contact through completion at the district level in all cases.

(c) Documentation of communication. — The board shall adopt standards and guidelines to ensure that defense attorneys providing public defender services provide documentation of communications with clients regarding the frequency of attorney client communications as required by rules adopted by the board.

(d) Performance supervision protocols. — The board shall adopt standards and guidelines to ensure that all defense attorneys providing public defender services undergo periodic review of their work against the performance standards and guidelines in a fair and consistent manner throughout the state, including creating a uniform evaluation protocol.

(e) Performance of public defenders in all assigned public defense cases. — The board shall adopt general standards and guidelines that alert defense counsel to courses of action that may be necessary, advisable, or appropriate to a competent defense including performance standards in the nature of job descriptions.

(f) Consistency of standards. — The performance standards and guidelines shall be based upon the performance standards originally adopted by the Louisiana Indigent Defense Assistance Board (LIDAB) in 2006 and any subsequent amendments to those standards adopted by the board.

(2) Creating mandatory qualification standards for public defenders that ensure that the public defender services are provided by competent counsel. Those standards shall ensure that public defenders are qualified to handle specific case types which shall take into consideration the level of education and experience that is necessary to competently handle certain cases and case types such as juvenile delinquency, capital, appellate, and other case types in order to provide effective assistance of counsel. Qualification standards shall include all of the following:

(a) The specific training programs that must be completed to qualify for each type of case.

(b) The number of years the public defender has spent in the practice of law in good standing with the Louisiana State Bar Association.

(3) Establishing methods of monitoring and evaluating compliance with the mandatory public defender standards and guidelines and the performance of counsel in order to ensure competent representation of defendants in all courts of the state.

(4) Establishing procedures to handle complaints about public defender performance and to ensure that public defenders, office personnel, and clients are aware of avenues available for bringing a complaint and that office procedures do not conflict with the supervisory jurisdiction of the Louisiana Supreme Court and pursuant to the court’s inherent authority provided for in Article V, Section 5 of the Constitution of Louisiana.

(5) Establishing appropriate sanctions for failure to adhere to the mandatory standards and guidelines for the delivery of public defender services.

(6) Establishing a policy of selecting a proportionate number of minority and women lawyers in accordance with the makeup of the general population of the state, to the extent that minority and women lawyers are available and otherwise eligible for selection within each service region in accordance with law. Any citizen of majority age shall have a cause of action to enjoin the activities of the board for failure to comply with this provision.

(7) Establishing policies and procedures for ensuring that cases are handled according to the Rules of Professional Conduct.

(8) Establishing policies and procedures for handling conflict of interest cases and overflow cases when workload standards which are established by rules of the board are breached.

(9) Establishing policies and procedures to ensure that detailed expenditure and workload data is collected, recorded, and reported to support strategic planning efforts for the system.

(10) Creating separate performance standards and guidelines for attorney performance in capital case representation, juvenile delinquency, appellate, and any other subspecialties of criminal defense practice as well as children in need of care cases determined to be feasible, practicable, and appropriate by the board.

(11) Ensuring data, including workload, is collected and maintained in a uniform and timely manner throughout the state to allow the board sound data to support resource needs.

(12) Providing for minimum salary and compensation standards for attorney, investigator, paraprofessional, and any and all other staff necessary for the adequate defense of indigent defendants in criminal courts and comparable to other positions of similar stature throughout the state.

(13) Establishing processes and procedures to ensure that when a case that is assigned presents a conflict of interest for a public defender, the conflict is identified and handled appropriately and ethically.

(14) Establishing processes and procedures to ensure that board and contract personnel use information technology and workload management systems so that detailed expenditure and workload data is accurately collected, recorded, and reported.

(15) Establishing administrative salary ranges for compensation of attorneys delivering public defender services throughout the state so that compensation is based on objective policymaking, including years of service, nature of the work and workload, and in consideration of variations in public defense practices and procedures in rural, urban, and suburban districts as well as prosecutorial and judicial processing practices, trial rates, sentencing practices, and attorney experience.

C. All rules shall be adopted pursuant to the provisions of the Administrative Procedure Act and shall be subject to legislative oversight by the House Committee on the Administration of Criminal Justice and the Senate Committee on Judiciary C. (Acts 2007, No. 307, § 1, eff. Aug. 15, 2007; Acts 2008, No. 220, § 6, eff. June 14, 2008.)

2008 Amendments. — Acts 2008, No. 220, § 6, effective June 14, 2008, substituted “this Part” for “R.S. 15:141 through 184” in (A).

Quoted Statutory Material. — Acts 2007, No. 307, § 15, provides that “The Louisiana State Law Institute is hereby directed to make technical changes to statutory laws as necessary to reflect the name changes provided for in this Act.”

CROSS REFERENCES

Louisiana Law. — Powers, duties, responsibilities, see La. R.S. 15:147.

State public defender; qualifications; powers and duties; salary, see La. R.S. 15:152.

Trial-level compliance officer, see La. R.S. 15:157.

Juvenile justice compliance officer, see La. R.S. 15:158.

Regional director for service regions; qualifications; duties; selection process, see La. R.S. 15:160.

Disciplinary action; sanctions of regional directors and district public defenders; just cause; hearing, see La. R.S. 15:170.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Category: 90-A-4 General Contracts Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature. Pursuant to Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature, the local indigent defender boards may pass resolutions to substitute their names on contracts or any other document to which they are a party for the name of the district public defender for the same district. Opinion No. 07-0210. 2007 La. AG LEXIS 199.

§ 149. Authority of supreme court not affected.

Nothing in the provisions of this Part shall be construed to limit or supersede the inherent regulatory authority of the Louisiana Supreme Court provided for in Article V, Section 5 of the Constitution of Louisiana regarding the regulation of the practice of law in the state of Louisiana. (Acts 2007, No. 307, § 1, eff. Aug. 15, 2007; Acts 2008, No. 220, § 6, eff. June 14, 2008.)

2008 Amendments. — Acts 2008, No. 220, § 6, effective June 14, 2008, substituted “this Part” for “R.S. 15:141 through 184.”

Quoted Statutory Material. — Acts 2007, No. 307, § 15, provides that “The Louisiana State Law Institute is hereby directed to make technical changes to statutory laws as necessary to reflect the name changes provided for in this Act.”

CROSS REFERENCES

Louisiana Law. — Short title, see La. R.S. 15:141.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Category: 90-A-4 General Contracts Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature. Pursuant to Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature, the local indigent defender boards may pass resolutions to substitute their names on contracts or any other document to which they are a party for the name of the district public defender for the same district. Opinion No. 07-0210. 2007 La. AG LEXIS 199.

§ 149.1. Domicile of board; venue.

A. The board shall be domiciled in East Baton Rouge Parish.

B. Notwithstanding any other provision of law to the contrary, the venue for any civil proceeding by or against the board or to which the board is a party shall be East Baton Rouge Parish. (Acts 2007, No. 307, § 1, eff. Aug. 15, 2007.)

Quoted Statutory Material. — Acts 2007, No. 307, § 15, provides that “The Louisiana State Law Institute is hereby directed to make technical changes to statutory laws as necessary to reflect the name changes provided for in this Act.”

§ 149.2. Offices; meetings.

A. The board shall maintain an office in East Baton Rouge Parish but may maintain such branch offices as it deems necessary to provide for the efficient and thorough regulation and governance of public defender services under its jurisdiction.

B. (1) Except as provided in Subsection C of this Section, in order to effect the implementation of the provisions of this Act, the board shall meet at least ten times per year until 2010, and thereafter meet at least eight times per year.

(2) The board may meet such additional times as it deems appropriate.

(3) Meetings may be called by the chairman on his own initiative and shall be called by the chairman upon written request of a majority of board members.

C. (1) Upon consultation with the state public defender, if the chairman determines that there is not sufficient business to warrant the conducting of a meeting of the board, the chairman may cancel a meeting that is required by Subsection B of this Section.

(2) The chairman shall provide written reasons for the cancellation of the meeting and give at least seventy-two hours notice thereof by registered or certified mail to the post office address of each member of the board and of persons who previously have indicated that they have business before the board.

D. The board shall conduct a majority of its meetings per year in East Baton Rouge Parish. The board shall conduct at least three meetings per year in parishes other than East Baton Rouge Parish. (Acts 2007, No. 307, § 1, eff. Aug. 15, 2007.)

Quoted Statutory Material. — Acts 2007, No. 307, § 15, provides that “The Louisiana State Law Institute is hereby directed to make technical changes to statutory laws as necessary to reflect the name changes provided for in this Act.”

§ 150. Executive staff for board; general qualifications.

A. The board shall employ a state public defender, a deputy public defender- director of training, a deputy public defender-director of juvenile defender services, a budget officer, a technology and management officer, a trial-level compliance officer, and a juvenile justice compliance officer who shall function as executive staff for the board.

B. Any person eligible to be employed in an executive staff position shall meet each of the following qualifications:

(1) Be a person of good character, honesty, and integrity.

(2) Be a citizen of the United States.

(3) Following his employment, be a domiciliary of Louisiana who is registered to vote in Louisiana.

C. The executive staff positions shall be permanent, full-time employees of the board and these employees shall not otherwise engage in the practice of law, where applicable, or engage in any other business or profession.

D. In addition to the general qualifications provided for in Subsection B of this Section, the executive staff positions shall meet the specific qualifications for employment as otherwise provided by law.

E. The salaries of the executive staff, except for the state public defender, shall be established by the board. (Acts 2007, No. 307, § 1, eff. Aug. 15, 2007.)

Quoted Statutory Material. — Acts 2007, No. 307, § 15, provides that “The Louisiana State Law Institute is hereby directed to make technical changes to statutory laws as necessary to reflect the name changes provided for in this Act.”

CROSS REFERENCES

Louisiana Law. — Powers, duties, responsibilities, see La. R.S. 15:147.

State public defender; qualifications; powers and duties; salary, see La. R.S. 15:152.

Deputy public defender-director of training; qualifications; duties, see La. R.S. 15:153.

Juvenile justice compliance officer, see La. R.S. 15:158.

Regional director for service regions; qualifications; duties; selection process, see La. R.S. 15:160.

District public defender; powers; duties; accounting; audit reporting; existing chief indigent defenders continued; establishment of district office, see La. R.S. 15:161.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Category: 90-A-4 General Contracts Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature. Pursuant to Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature, the local indigent defender boards may pass resolutions to substitute their names on contracts or any other document to which they are a party for the name of the district public defender for the same district. Opinion No. 07-0210. 2007 La. AG LEXIS 199.

§ 151. Quorum; compensation; officers; records.

A. Eight voting members shall constitute a quorum for transacting business. A vote of a majority of the membership of the board shall be required to take action.

B. Members of the board shall receive per diem at the same rate as members of the legislature for each day the board meets. They shall also receive reimbursement for travel, lodging, and other expenses at the rate established for state employees.

C. The board shall elect a vice chairman. The chairman and the vice chairman shall serve two-year terms. The board shall select other necessary officers from among its membership.

D. All meetings of the board shall be open and subject to the provisions of R.S. 42:11 et seq. A record of all proceedings at regular and special meetings of the board shall be kept and shall be open to public inspection, except as otherwise provided by R.S. 42:17. (Acts 1997, No. 1361, § 1, eff. Dec. 31, 1997; Acts 2005, No. 343, § 1, eff. Aug. 15, 2005; Acts 2007, No. 307, § 1, eff. Aug. 15, 2007.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute updated internal references in (D). See Acts 2010, No. 861, § 23.

LSLI 2007 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated the former R.S. 15:151.1, as enacted by Acts 2007, No. 307, § 1, as R.S. 15:151.

2005 Amendments. — Acts 2005, No. 343, § 1, effective August 15, 2005, substituted “Eight voting members” for “Five voting members” in (A).

Quoted Statutory Material. — Acts 2007, No. 307, § 15, provides that “The Louisiana State Law Institute is hereby directed to make technical changes to statutory laws as necessary to reflect the name changes provided for in this Act.”

Acts 2007, No. 307, § 16, provides that “The Louisiana State Law Institute is hereby directed to redesignate and renumber into the reserved statutes in Code Title XIV of Title 15 of the Louisiana Revised Statutes of 1950, as provided for in this Act the following: R.S. 15:151.1 as R.S. 15:151, R.S. 15:149 as R.S. 15:179, R.S. 151.3 as R.S. 15:180, R.S. 15:151.4 as R.S. 15:181, R.S. 15:151.5 as R.S. 15:182, and R.S. 151.6 as R.S. 15:183, as provided for in this Act.”

CROSS REFERENCES

Louisiana Law. — Short title, see La. R.S. 15:141.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Category: 90-A-4 General Contracts Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature. Pursuant to Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature, the local indigent defender boards may pass resolutions to substitute their names on contracts or any other document to which they are a party for the name of the district public defender for the same district. Opinion No. 07-0210. 2007 La. AG LEXIS 199.

§ 151.2. [Repealed.]

Repealed by Acts 2007, No. 307, § 11, effective August 15, 2007. This section was derived from Acts 1997, No. 1361, § 1, eff. Dec. 31, 1997; Acts 1999, No. 1012, § 1, eff. Aug. 15, 1999; Acts 2001, No. 1020, § 2, eff. Aug. 15, 2001; Acts 2005, No. 343, § 1, eff. Aug. 15, 2005; Acts 2006, No. 271, § 2, eff. Aug. 15, 2006.

§ 152. State public defender; qualifications; powers and duties; salary.

A. The board shall employ a state public defender who shall meet the following qualifications:

(1) Meet the qualifications provided for in R.S. 15:150(B).

(2) Be an attorney licensed to practice law in the United States with at least seven years of experience as a criminal defense attorney. If licensed as an attorney in a state other than Louisiana, become licensed as an attorney in this state within one year of being employed by the board.

B. The state public defender shall:

(1) Recommend to the board how to establish and maintain, in a cost-effective manner, the delivery of legal services to persons entitled to, and financially eligible for, appointed counsel in criminal proceedings at state expense under Louisiana law, the Constitution of Louisiana, and the United States Constitution and consistent with the standards of national justice and those established by the Louisiana Supreme Court.

(2) Develop and present for the board’s approval a strategic plan for the delivery of public defender services.

(3) Implement and ensure compliance with contracts, policies, procedures, standards, and guidelines adopted pursuant to rule by the board or required by statute.

(4) Prepare and submit to the board for its approval the budget of the board.

(5) Negotiate contracts, as appropriate, for providing legal services to persons financially eligible for appointed counsel at state expense. No contract so negotiated is binding or enforceable until the contract has been reviewed and approved by the board at a public hearing as provided for in R.S. 15:147(D). The provisions of this Paragraph are subject to the intent of the Louisiana Public Defender Act that district public defender programs shall continue operating within the method of delivery of services in effect prior to April 30, 2007, and the board is prohibited from using its power to contract to change the structure of a local program, delivery method, or to terminate personnel without cause in violation of R.S. 15:165(C).

(6) Employ personnel or contract for services as necessary to carry out the responsibilities of the board. The provisions of this Paragraph are subject to the intent of the Louisiana Public Defender Act that district public defender programs shall continue operating within the method of delivery of services in effect prior to April 30, 2007, and the board is prohibited from using its power to contract to change the structure of a local program, delivery method, or to terminate personnel without cause in violation of R.S. 15:165(C).

(7) Supervise the personnel, operation, and activities of the board.

(8) Prepare and submit to the board an annual report of the indigent defender services provided by the service regions, where applicable, and the districts.

(9) Appear before the Joint Legislative Committee on the Budget and report on the activities of the board.

(10) Actively seek gifts, grants, and donations that may be available through the federal government or other sources to help fund the system, provided that such gifts, grants, and donations are not otherwise prohibited by law or rule.

(11) Assist the board in the adoption of rules as provided for in R.S. 15:148 and in accordance with the Administrative Procedure Act.

(12) Provide services, facilities, and materials necessary for the performance of the duties, functions, and powers of the board.

(13) Assist the board in establishing the standards and guidelines, policies, and procedures for the statewide delivery of indigent defender services in accordance with rules adopted by the board and as required by statute.

(14) Establish administrative management procedures for regional offices, where applicable.

(15) Review, monitor, and assess the performance of all attorneys, consortia of attorneys, or independent public defender organizations qualified with the United States Internal Revenue Service for an exemption from federal income tax under Section 501(c) of the Internal Revenue Code to provide counsel for indigent defendants.

(16) Perform all other duties assigned by the board.

C. The state public defender shall receive annual compensation equal in amount to an associate justice of the supreme court of this state. (Acts 2007, No. 307, § 1, eff. Aug. 15, 2007; Acts 2008, No. 2, § 1, eff. May 24, 2008.)

2008 Amendments. — Acts 2008, No. 2, § 1, effective May 24, 2008, in (C), substituted “annual compensation” for “an annual salary,” substituted “an associate judge” for “a judge” and substituted “the supreme court of this state” for “the courts of appeal of this state, as provided in R.S. 13:311.”

Quoted Statutory Material. — Acts 2007, No. 307, § 15, provides that “The Louisiana State Law Institute is hereby directed to make technical changes to statutory laws as necessary to reflect the name changes provided for in this Act.”

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Category: 90-A-4 General Contracts Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature. Pursuant to Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature, the local indigent defender boards may pass resolutions to substitute their names on contracts or any other document to which they are a party for the name of the district public defender for the same district. Opinion No. 07-0210. 2007 La. AG LEXIS 199.

§ 153. Deputy public defender-director of training; qualifications; duties.

A. The board shall employ a deputy public defender who shall act as the director of training who shall meet the following qualifications:

(1) Meet the qualifications provided for in R.S. 15:150(B).

(2) Be an attorney licensed to practice law in the United States with at least five years of experience as a criminal defense attorney and if licensed as an attorney in a state other than Louisiana, become licensed as an attorney in this state within one year of being employed by the board.

B. The director of training shall:

(1) Coordinate training of public defenders in current aspects of criminal and civil law and procedure involving public defense, including the representation of juveniles.

(2) Establish and supervise a training and performance evaluation program for attorneys and non-attorney staff members and contractors.

(3) Establish training and educational programs for all public defender attorneys. Such programs shall not be “continuing legal education” as mandated by the Louisiana State Bar Association. The training sponsored by the state program shall be practical training based on models in other states, including trial advocacy and criminal procedure in the nature of mock trials, working seminars, and mentoring. Such educational programs shall also include annual educational programs and introductory educational programs for attorneys prior to providing public defender services.

(4) Assist in the development and dissemination of standards and guidelines, procedures, and policies that will ensure that public defender services are provided consistently throughout the state.

(5) Consolidate information on important aspects of public defense and provide for a collection of official opinions, legal briefs, and other relevant information.

(6) Provide assistance with research or briefs and provide other technical assistance requested by a public defender providing public defender services.

(7) Apply for and assist in the disbursement of federal funds or other grant money to aid the statewide public defender program, provided that such gifts, grants, and donations are not otherwise prohibited by law or rule.

(8) Perform all other duties assigned by the state public defender or the board.

C. In developing training and educational programs, the director of training shall work in conjunction with the regional director, where applicable, or district public defender to develop a scheduling for training which will consider the daily responsibilities and obligations of attorneys providing public defender services, and minimize any disruption of the delivery of public defender services. (Acts 2007, No. 307, § 1, eff. Aug. 15, 2007.)

Quoted Statutory Material. — Acts 2007, No. 307, § 15, provides that “The Louisiana State Law Institute is hereby directed to make technical changes to statutory laws as necessary to reflect the name changes provided for in this Act.”

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Category: 90-A-4 General Contracts Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature. Pursuant to Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature, the local indigent defender boards may pass resolutions to substitute their names on contracts or any other document to which they are a party for the name of the district public defender for the same district. Opinion No. 07-0210. 2007 La. AG LEXIS 199.

§ 154. Deputy public defender-director of juvenile defender services; qualifications; duties.

A. The board shall employ a deputy public defender who shall act as the director of juvenile defender services and shall meet the following qualifications:

(1) Meet the qualifications provided for in R.S. 15:150(B).

(2) Be an attorney licensed to practice law in the United States with at least five years of specific experience in the defense of juveniles in delinquency proceedings and if licensed as an attorney in a state other than Louisiana, become licensed as an attorney in this state within one year of being employed by the board.

B. The director of juvenile defender services shall:

(1) Work with representatives of all three branches of state government and other criminal justice stakeholders, including judges, district attorneys, sheriffs, probation officers, and law enforcement officials to promote sound juvenile justice policies in relation to fair adjudication processes, and placement and treatment of juveniles charged in delinquency proceedings that focus on rehabilitation of the offender.

(2) Promote positive change in educational opportunities and mental health services and other treatment services for juveniles in the court system.

(3) Ensure that board policies and public pronouncements properly recognize that children and young adults do not possess the same cognitive, emotional, decisionmaking, or behavioral capacities as adults and, as such, require that special attention be given to the representation of juveniles to ensure uniformly competent representation.

(4) Perform all other duties assigned by the state public defender or the board. (Acts 2007, No. 307, § 1, eff. Aug. 15, 2007.)

Quoted Statutory Material. — Acts 2007, No. 307, § 15, provides that “The Louisiana State Law Institute is hereby directed to make technical changes to statutory laws as necessary to reflect the name changes provided for in this Act.”

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Category: 90-A-4 General Contracts Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature. Pursuant to Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature, the local indigent defender boards may pass resolutions to substitute their names on contracts or any other document to which they are a party for the name of the district public defender for the same district. Opinion No. 07-0210. 2007 La. AG LEXIS 199.

§ 155. Budget officer; qualifications; duties.

A. The board shall employ a budget officer who shall meet the following qualifications:

(1) Meet the qualifications provided for in R.S. 15:150(B).

(2) Have expertise in matters of finance which shall, include at a minimum, possession of either a master’s degree in economics, accounting, business administration, public administration, or finance from an accredited business school, or a bachelor’s degree in accounting, finance, or administration with five years of progressively responsible experience in general accounting, general finance, or auditing, and have a comprehensive knowledge of the principles and practices of corporate finance.

B. The budget officer shall:

(1) Prepare and submit to the board for its approval the budget of the board.

(2) Pay the expenses of the board.

(3) Be responsible for accounting and budget control, procurement and contract management, data processing, management and program analysis, personnel management, and grants management for the board.

(4) Develop and make available to the board such fiscal information as will assist the board in evaluating the delivery of public defender services throughout the state with the view of pointing out unnecessary programs, projects, and functions, calling attention to inefficient and uneconomical practices, monitoring, reviewing, and analyzing the performance of the districts and service regions, where applicable, making recommendations for improvement, and carrying out other similar functions.

(5) Continuously review existing and proposed programs and budgets of the board and service regions, where applicable, and the districts.

(6) Conduct other studies and perform other duties which may be of assistance in directing the financial affairs of the board.

(7) Make continuous short- and long-range studies of projected revenues and expenditures of the board.

(8) Evaluate legislative proposals for fiscal effect on the delivery of public defender services and report the findings of those evaluations to the state public defender and the board.

(9) Report to the legislature annually with respect to the activities of the board and at such other times as the Joint Legislative Committee on the Budget or the legislative fiscal officer deems appropriate.

(10) Develop and maintain a comprehensive information system on the receipt of revenues by the board, the service regions, where applicable, and the districts from local, state, and federal sources, as well as the expenditure of these revenues, and to submit a summary of this information annually to the legislature.

(11) Prepare as of June first of each year an estimate of unexpended balances in every account in his custody and submit a copy thereof to the governor, the legislative auditor, and the legislative fiscal officer.

(12) Provide administrative staff support to the board.

(13) Assist each district public defender and regional director, where applicable, with the preparation of monthly and annual financial reporting requirements, budget preparation, and development of a uniform method of accounting for all expenditures of the district including but not limited to the salaries, contracts, acquisition of equipment, and supplies.

(14) Perform all other duties assigned by the state public defender or the board. (Acts 2007, No. 307, § 1, eff. Aug. 15, 2007.)

Quoted Statutory Material. — Acts 2007, No. 307, § 15, provides that “The Louisiana State Law Institute is hereby directed to make technical changes to statutory laws as necessary to reflect the name changes provided for in this Act.”

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Category: 90-A-4 General Contracts Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature. Pursuant to Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature, the local indigent defender boards may pass resolutions to substitute their names on contracts or any other document to which they are a party for the name of the district public defender for the same district. Opinion No. 07-0210. 2007 La. AG LEXIS 199.

§ 156. Information technology and management officer; qualifications; duties.

A. The board shall employ an information technology and management officer who shall meet the following qualifications:

(1) Meet the qualifications provided for in R.S. 15:150(B).

(2) Have expertise in database management, information systems integration, analysis, and programming, which shall include, at a minimum, possession of a bachelor’s degree in information technology, or a master’s degree in public administration or a related field, from an accredited university or college, or have five years of progressively responsible experience with database management, systems integration, systems analysis, programming, and mid-range client server and Internet systems, or an equivalent combination of education and experience.

B. The information technology and management officer shall:

(1) Oversee the central and core enabling technologies of the board, including the planning, organizing, supervising and directing of activities and operations of equipment and software and services in the regions.

(2) Ensure that data, including public defender workload, dispositions, frequency of client contact, duration of time from arrest to disposition, and other data points required to be maintained under Louisiana statutes or requested by the board, is maintained and compiled in a consistent, uniform, and timely manner through the development, training, and enforcement of data collection standards, policies, and procedures.

(3) Be responsible for instruction and training of board employees and service delivery contractors in the use of new or revised software or equipment.

(4) Prepare information technology operating and capital budgets.

(5) Develop and evaluate proposals for computer hardware, software, and networking equipment needs from the regions, where applicable, and the districts.

(6) Oversee and coordinate the purchase of information technology supplies and equipment for the board and the service regions.

(7) Employ consultants and vendors to perform information system specialized functions, as needed.

(8) Perform similar or related work as situations dictate or as required and directed by the state public defender and the board. (Acts 2007, No. 307, § 1, eff. Aug. 15, 2007.)

Quoted Statutory Material. — Acts 2007, No. 307, § 15, provides that “The Louisiana State Law Institute is hereby directed to make technical changes to statutory laws as necessary to reflect the name changes provided for in this Act.”

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Category: 90-A-4 General Contracts Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature. Pursuant to Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature, the local indigent defender boards may pass resolutions to substitute their names on contracts or any other document to which they are a party for the name of the district public defender for the same district. Opinion No. 07-0210. 2007 La. AG LEXIS 199.

§ 157. Trial-level compliance officer.

A. The board shall employ a trial-level compliance officer who shall meet the following qualifications:

(1) Meet the qualifications provided for in R.S. 15:150(B).

(2) Have expertise in matters of performance evaluation development and implementation.

(3) Be an attorney licensed to practice law in the United States with at least three years of experience as a criminal defense attorney, or possess a master’s degree in public administration from an accredited school or university and possess five years of progressively responsible experience conducting organizational assessments and, if licensed as an attorney in a state other than Louisiana, become licensed as an attorney in this state within one year of being employed by the board.

B. The trial-level compliance officer shall:

(1) Develop evaluation protocols to assess trial-level district compliance with board-adopted standards and guidelines.

(2) Develop an effective evaluation implementation plan that allows for regular assessments and ongoing monitoring of each district public defender system’s compliance of board-adopted standards and guidelines.

(3) Provide direct oversight of necessary staff to conduct regular assessments and ongoing monitoring.

(4) Make regular reports to the board on variances to board standards and guidelines with respect to each district.

(5) Perform all other duties assigned by the state public defender or the board.

C. All standards and guidelines for the delivery of public defender services shall be rules adopted by the board pursuant to R.S. 15:148 and in accordance with the Administrative Procedure Act.

D. Nothing in this Section shall supersede a district public defender’s responsibility to supervise individual attorneys and staff in performance on specific cases, or to employ or terminate local attorneys and staff personnel. (Acts 2007, No. 307, § 1, eff. Aug. 15, 2007.)

Quoted Statutory Material. — Acts 2007, No. 307, § 15, provides that “The Louisiana State Law Institute is hereby directed to make technical changes to statutory laws as necessary to reflect the name changes provided for in this Act.”

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Category: 90-A-4 General Contracts Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature. Pursuant to Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature, the local indigent defender boards may pass resolutions to substitute their names on contracts or any other document to which they are a party for the name of the district public defender for the same district. Opinion No. 07-0210. 2007 La. AG LEXIS 199.

§ 158. Juvenile justice compliance officer.

A. The board shall employ a juvenile justice compliance officer who shall meet the following qualifications:

(1) Meet the qualifications provided for in R.S. 15:150(B).

(2) Have expertise in matters of performance evaluation development and implementation.

(3) Be an attorney licensed to practice law in the United States with at least three years of experience in the defense of juveniles in delinquency proceedings, or possess a master’s degree in public administration from an accredited school or university and possess five years of progressively responsible experience conducting organizational assessments and, if licensed as an attorney in a state other than Louisiana, become licensed as an attorney in this state within one year of being employed by the board.

B. The juvenile justice compliance officer shall:

(1) Develop evaluation protocols to assess district compliance with board-adopted standards and guidelines related to juvenile delinquency representation.

(2) Develop an effective evaluation implementation plan that allows for regular assessments and ongoing monitoring of each district’s compliance of board-adopted standards and guidelines related to juvenile delinquency representation.

(3) Provide direct oversight of necessary staff to conduct regular assessments and ongoing monitoring related to juvenile delinquency representation.

(4) Make regular reports to the board on variances to board standards and guidelines with respect to each district related to juvenile delinquency representation.

(5) Perform all other duties assigned by the state public defender or the board.

C. All standards and guidelines for the delivery of juvenile justice services shall be rules adopted by the board pursuant to R.S. 15:148 and in accordance with the Administrative Procedure Act.

D. Nothing in this Section shall supersede a district public defender’s responsibility to supervise individual attorneys and staff in performance on specific cases, or to employ or terminate local attorneys and staff personnel. (Acts 2007, No. 307, § 1, eff. Aug. 15, 2007.)

Quoted Statutory Material. — Acts 2007, No. 307, § 15, provides that “The Louisiana State Law Institute is hereby directed to make technical changes to statutory laws as necessary to reflect the name changes provided for in this Act.”

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Category: 90-A-4 General Contracts Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature. Pursuant to Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature, the local indigent defender boards may pass resolutions to substitute their names on contracts or any other document to which they are a party for the name of the district public defender for the same district. Opinion No. 07-0210. 2007 La. AG LEXIS 199.

§ 159. Public defender service regions.

A. The board is authorized to establish a maximum of eleven public defender service regions or “service regions” in the state of Louisiana to provide service to the board in fulfilling the duties of the board, as provided by this Part. The regions shall be defined by grouping contiguous judicial districts in a manner that provides for the most efficient, feasible, practical, and effective supervision and assistance to the districts by the regional office.

B. A regional office shall be maintained in each service region established by the board.

C. The service region shall provide supervision over the district offices, within that region, including budgetary and operational matters as provided in this Act.

D. The service region shall provide, as authorized by the board, such additional services as the board finds necessary to providing competent counsel in the judicial districts within the region, including but not limited to capital defense services, expert witness resources, and conflict counsel. Such additional services as the board deems necessary or advisable may be provided to clients through the regional offices.

E. Notwithstanding any other provision of law to the contrary, no service region shall be established which has a population in excess of five hundred thousand, as determined by the latest federal decennial census, unless a single judicial district having a population in excess of five hundred thousand, as determined by the latest federal decennial census, is established as a service region consisting of that single judicial district. (Acts 2007, No. 307, § 1, eff. Aug. 15, 2007.)

LSLI 2007 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Part” for “Act” in (A), as enacted by Acts 2007, No. 307, § 1.

Quoted Statutory Material. — Acts 2007, No. 307, § 15, provides that “The Louisiana State Law Institute is hereby directed to make technical changes to statutory laws as necessary to reflect the name changes provided for in this Act.”

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 15:143.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Category: 90-A-4 General Contracts Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature. Pursuant to Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature, the local indigent defender boards may pass resolutions to substitute their names on contracts or any other document to which they are a party for the name of the district public defender for the same district. Opinion No. 07-0210. 2007 La. AG LEXIS 199.

§ 160. Regional director for service regions; qualifications; duties; selection process.

A. The board shall employ a regional director for each of the service regions established by the board, to be selected as provided for in this Section. Each regional director shall meet the following qualifications:

(1) Meet the qualifications provided for in R.S. 15:150(B).

(2) Be an attorney licensed to practice law in the United States with at least five years of experience as a criminal defense attorney and, if licensed as an attorney in a state other than Louisiana, become licensed as an attorney in this state within one year of being employed by the board.

(3) Following his employment, be a domiciliary of the service region who is registered to vote in the service region.

B. Each regional director shall:

(1) Supervise public defender services provided within his assigned service region.

(2) Work in conjunction with the compliance officers to ensure that public defender assignments within the service region comply with the standards and guidelines adopted pursuant to rule by the board and the Rules of Professional Conduct.

(3) Employ and supervise the work of the service region personnel as authorized by the state public defender.

(4) Contract for services as authorized by the state public defender according to the standards and guidelines adopted pursuant to rule by the board and as required by statute.

(5) Keep a record of all public defender services and expenses in the service region and submit the records to the state public defender as requested.

(6) Implement the standards and guidelines adopted as rules by the board pursuant to R.S. 15:148 and in accordance with the Administrative Procedure Act.

(7) Develop a method or methods of delivery of public defender services for the service region, for submission to the board for board approval, upon consultation with and recommendations of the district public defenders in each judicial district within the service region. The regional director shall consider any delivery model in existence prior to August 15, 2007, or prior to establishment of the region, as acceptable until that delivery model fails to comply with the uniform standards and guidelines for the delivery of public defender services in accordance with rules adopted by the board and as required by statute, unless the region is established for districts which have previously been determined not to be in compliance with the uniform standards and guidelines.

(8) Perform all other duties assigned by the state public defender or the board.

C. Upon making the determination to establish a service region, the board shall appoint a regional director selection committee as provided for in Subsection D of this Section.

D. (1) Each judicial district within the service region shall have three members appointed to the selection committee who are attorneys domiciled in that judicial district, are in good standing with the Louisiana Bar Association, and are not otherwise disqualified by Paragraph (2) of this Subsection.

(2) No person shall be appointed to the selection committee who has received compensation to be an elected judge, elected official, judicial officer, prosecutor, law enforcement official, indigent defense provider, or who is an employee of any such person, within a two-year period prior to appointment. No active part-time, full-time, contract, or court-appointed indigent defense provider, or active employees of such persons, may be appointed to serve on the selection committee.

(3) The members of the regional director selection committee shall be appointed district by district in the following manner:

(a) One member appointed by the state public defender.

(b) One member appointed by the president of the Louisiana State Bar Association.

(c) One member appointed by the chief judge of the judicial district.

(4) The state public defender shall select the chairman of the committee from one of his appointments.

E. In the event there are fewer than three attorneys eligible to serve as members of the selection committee as provided for in Subsection D of this Section, or there are fewer than three eligible attorneys who are willing to serve as members of the selection committee, the members shall be selected as provided for in Paragraph (D)(3) of this Section from among any registered voters residing in that judicial district.

F. (1) The selection committee shall review eligible candidates for the position of regional director, giving preference to those individuals who are domiciled in the service region.

(2) Within ninety days of formation of the selection committee, the selection committee shall submit a list of at least three nominees for the position of regional director.

G. Except as provided in Subsection H of this Section, within thirty days of receiving the nominations for the position of regional director from the selection committee, the board shall employ a regional director from the list of nominees submitted to the board.

H. (1) After review and analysis of the list of nominees submitted to the board by the selection committee, if the board determines that none of the submitted nominees are acceptable to the board, the board shall issue a written statement directing the selection committee to submit additional nominees for the position of regional director.

(2) If the board directs the selection committee to submit additional names for the position of regional director, the committee shall have ninety days to submit the additional names. Within thirty days of receiving the additional nominations for the position of regional director, the board shall employ a regional director from the list of nominees submitted to the board.

(3) The board shall direct the selection committee to submit additional nominees to the board only upon a determination that none of the submitted nominees are acceptable to be employed as regional director for the service region.

(4) The board may issue a written statement directing the selection committee to submit additional nominees for the position of regional director only one time during the selection process for that position. (Acts 2007, No. 307, § 1, eff. Aug. 15, 2007; Acts 2008, No. 220, § 6, eff. June 14, 2008.)

2008 Amendments. — Acts 2008, No. 220, § 6, effective June 14, 2008, substituted “Paragraph (D)(3) of this Section” for “R.S. 15:160(D)(3)” in (E).

Quoted Statutory Material. — Acts 2007, No. 307, § 15, provides that “The Louisiana State Law Institute is hereby directed to make technical changes to statutory laws as necessary to reflect the name changes provided for in this Act.”

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Category: 90-A-4 General Contracts Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature. Pursuant to Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature, the local indigent defender boards may pass resolutions to substitute their names on contracts or any other document to which they are a party for the name of the district public defender for the same district. Opinion No. 07-0210. 2007 La. AG LEXIS 199.

§ 161. District public defender; powers; duties; accounting; audit reporting; existing chief indigent defenders continued; establishment of district office.

A. Except as otherwise provided for in this Section, the board shall employ or contract with a district public defender to provide for the delivery and management of public defender services in each judicial district.

B. Each district public defender shall meet the following qualifications:

(1) Meet the qualifications provided for in R.S. 15:150(B).

(2) Be an attorney licensed to practice law in Louisiana with at least five years of experience as a criminal defense attorney.

(3) Following his employment, be a domiciliary of the judicial district or a contiguous judicial district who is registered to vote in that judicial district or contiguous district.

C. A district office, or appropriate office space, shall be maintained in each judicial district for meeting with clients and rendering public defender services.

D. Vacancies for the office of district public defender shall be filled as provided for in R.S. 15:162.

E. Each district public defender shall:

(1) Manage and supervise public defender services provided within his judicial district.

(2) Prepare an operating budget for the district and submit it to the budget officer annually.

(3) Work in conjunction with the budget officer in developing a uniform method of accounting for all expenditures of the district, including but not limited to the salaries, contracts, acquisition of equipment, and supplies.

(4) Submit to the budget officer a monthly report of all revenues received and expenditures, including but not limited to salaries, contracts, acquisition of equipment, and supplies for the district.

(5) Work in conjunction with the compliance officers to ensure that public defender assignments within the judicial district comply with the standards and guidelines adopted pursuant to rule by the board and the Rules of Professional Conduct.

(6) Supervise the work of the district personnel.

(7) Employ district personnel, subject to review by the state public defender or the regional director, where applicable, for compliance with qualifications and standards and guidelines established by statute and by rules adopted by the board.

(8) Contract for services in accordance with the standards and guidelines adopted by rule by the board, and as authorized by the regional director, where applicable.

(9) Keep a record of all public defender services and expenses in the district and submit the records to the regional director, where applicable, or state public defender as requested.

(10) Implement the standards and guidelines and procedures established by the board, state public defender, and regional director, where applicable, for the district.

(11) Maintain a client workload for the district office as determined by the regional director, where applicable, the state public defender, and the board.

(12) Consult with the regional director, where applicable, and make recommendations regarding the method of delivery of public defender services for the district for submission to the board for board approval. The regional director, where applicable, or the board shall consider any delivery model in existence prior to August 15, 2007, as acceptable until that delivery model is proven to not meet the uniform standards and guidelines for the delivery of public defender services in accordance with rules adopted by the board and as required by statute.

(13) Employ or terminate district personnel, manage and supervise all district level work, including establishment of district personnel salaries, subject to review by the board for compliance with salary guidelines established by the board through the adoption of rules.

(14) Perform all other duties assigned by the regional director, where applicable, state public defender, or board.

F. Each district public defender may make recommendations to the regional director, where applicable, the state public defender, and the board on any matter regarding his judicial district.

G. Each district public defender shall work in conjunction with the legislative auditor in developing uniform audit reports as required by R.S. 24:515.1 which shall require the following to be included in that report:

(1) The amount of all state revenue provided by the legislature from general or special appropriations, or revenue passed through by state agencies.

(2) The amount of all revenue provided by local government from general or special appropriations, appropriations required by law, and revenue from the criminal court fund.

(3) The amount of grant funding from federal pass-through or categorical grants, grants from nonprofit organizations, and private and corporate foundations.

(4) The amount of funding received from any self-generated revenue.

H. (1) In an effort to maintain continuity of indigent defender services in each judicial district, any person employed as the chief indigent defender of a judicial district as of January 1, 2007, pursuant to the provisions of R.S. 15:145(B)(2)(a), shall continue to be employed by, or enter into a contract with, the board and serve as the district public defender of that district.

(2) The board shall establish the salaries for each district public defender; however, the salaries and benefits in place on January 1, 2007, for each chief indigent defender shall continue as the beginning salary for each district public defender and shall not be decreased. The provisions of this Paragraph shall not be construed to limit the board’s ability to increase the salary of a district public defender.

I. The board shall evaluate any district where, as of January 1, 2007, there is no person employed as the chief indigent defender, pursuant to the provisions of R.S. 15:145(B)(2)(a), and do one of the following:

(1) Employ a district public defender who meets the criteria provided for in this Section, using the selection process provided for in R.S. 15:162; or

(2) Assign another district public defender from a contiguous judicial district to manage and supervise public defender services for both judicial districts; or

(3) Determine whether the board shall regionalize the operation of the district, as provided for in R.S. 15:163.

J. Notwithstanding any other provision of law to the contrary, any attorney employed by or under contract with the board, the district public defender, regional director, where applicable, or nonprofit organization contracting with the board, district public defender, regional director, where applicable, or the board to provide legal counsel to an indigent person in a criminal proceeding shall be licensed to practice law in the state of Louisiana. The provisions of this Subsection shall not be construed to prohibit the use of an attorney licensed to practice law in another state to provide legal counsel to an indigent person in a criminal proceeding on a pro-bono basis or who is receiving compensation from a grant administered by the board or from a grant administered by any nonprofit organization contracting with the board, provided that the out-of-state attorney is authorized to perform those services by the Louisiana Supreme Court. The legislature hereby specifically states that the provisions of this Subsection are in no way intended to, nor shall they be, construed in any manner which will impair any contractual obligations heretofore existing on June 1, 2007, of any out-of-state attorney authorized by the Louisiana Supreme Court to practice law in this state to provide legal counsel to an indigent person in a criminal proceeding. (Acts 2007, No. 307, § 1, eff. Aug. 15, 2007; Acts 2008, No. 220, § 6, eff. June 14, 2008.)

2008 Amendments. — Acts 2008, No. 220, § 6, effective June 14, 2008, in (J), substituted “an attorney licensed to practice law” for “attorneys licensed to practice law,” inserted “organization” preceding “contracting with the board,” and substituted “out-of-state” for “out of state” twice.

Quoted Statutory Material. — Acts 2007, No. 307, § 15, provides that “The Louisiana State Law Institute is hereby directed to make technical changes to statutory laws as necessary to reflect the name changes provided for in this Act.”

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 15:143.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Category: 90-A-4 General Contracts Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature. Pursuant to Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature, the local indigent defender boards may pass resolutions to substitute their names on contracts or any other document to which they are a party for the name of the district public defender for the same district. Opinion No. 07-0210. 2007 La. AG LEXIS 199.

§ 162. Vacancies in position of district public defender; formation of district public defender selection committee; powers and duties of committee; process for filling vacancy for district public defender; interim district public defender.

A. Except as provided for in Subsection G of this Section, within twenty days of receiving notice of a vacancy which occurs for the position of district public defender by reason of demotion, termination, retirement, resignation, or death, the board shall form a district public defender selection committee as provided for in Subsection B of this Section.

B. (1) The selection committee shall consist of three attorneys who are in good standing with the Louisiana State Bar Association, are domiciled in that judicial district, and are not otherwise disqualified by Paragraph (2) of this Subsection.

(2) No person shall be appointed to the selection committee that has received compensation to be an elected judge, elected official, judicial officer, prosecutor, law enforcement official, or indigent defense provider, or employees of all such persons, within a two-year period prior to appointment. No active part-time, full-time, contract, or court-appointed indigent defense provider, or active employees of such persons, may be appointed to serve on the selection committee.

(3) The members shall be selected as follows:

(a) One member, who shall serve as chairman of the committee, appointed by the state public defender.

(b) One member appointed by the president of the Louisiana State Bar Association.

(c) One member appointed by the chief judge of the judicial district.

C. In the event there are fewer than three attorneys eligible to serve as members of a selection committee as provided for in Subsection B of this Section, or there are fewer than three eligible attorneys who are willing to serve as members of a selection committee, the members shall be selected as provided for in Paragraph (B)(3) of this Section from among any registered voters residing in that judicial district.

D. (1) The selection committee shall review eligible candidates for the position of district public defender, giving preference to those individuals who are domiciled in the district.

(2) Within sixty days of formation of the selection committee, the selection committee shall submit a list of at least three nominees for the position of district public defender.

E. Within thirty days of receiving the nominations for the position of district public defender from the selection committee, the board shall employ a district public defender from the list of nominees submitted to the board.

F. The board shall appoint an interim district public defender to fill the vacancy of the district public defender until the position is filled.

G. The provisions of this Section shall not apply to a district which has been regionalized pursuant to the provisions of R.S. 15:163.

H. Whenever a vacancy occurs for the position of district public defender in any judicial district having a population of less than thirty thousand, or having less than four attorneys providing public defender services, the board shall evaluate the district and make a determination regarding the appropriateness of employing a district public defender or authorizing a district public defender from a contiguous judicial district to manage and supervise public defender services in that judicial district. If a decision is made by the board to employ a district public defender, the board shall use the selection process provided for in this Section to fill that vacancy. (Acts 2007, No. 307, § 1, eff. Aug. 15, 2007; Acts 2008, No. 220, § 6, eff. June 14, 2008.)

2008 Amendments. — Acts 2008, No. 220, § 6, effective June 14, 2008, substituted “Paragraph (B)(3) of this Section” for “R.S. 15:162(B)(3)” in (C).

Quoted Statutory Material. — Acts 2007, No. 307, § 15, provides that “The Louisiana State Law Institute is hereby directed to make technical changes to statutory laws as necessary to reflect the name changes provided for in this Act.”

CROSS REFERENCES

Louisiana Law. — Short title, see La. R.S. 15:141.

District public defender; powers; duties; accounting; audit reporting; existing chief indigent defenders continued; establishment of district office, see La. R.S. 15:161.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Category: 90-A-4 General Contracts Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature. Pursuant to Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature, the local indigent defender boards may pass resolutions to substitute their names on contracts or any other document to which they are a party for the name of the district public defender for the same district. Opinion No. 07-0210. 2007 La. AG LEXIS 199.

§ 162.1. District public defender advisory boards.

A. A district public defender may establish a district public defender advisory board to provide information, assistance, and guidance with respect to the delivery of public defender services in that judicial district.

B. The number of board members, the makeup of the board, and the frequency of meetings of the board shall be determined by the district public defender, upon consultation with district judges having criminal jurisdiction in that judicial district.

C. The advisory board may make comments, recommendations, findings, and suggestions regarding the delivery of indigent defender services in the judicial district.

D. The comments, recommendations, and findings of the district advisory board shall be documented and included in the annual report of the district to the board. Specific comments, recommendations, and findings of the district public defender advisory boards shall be considered by the board in its performance and compliance evaluation of the district but shall be nonbinding on the board.

E. Upon request of a district public defender advisory board, the Louisiana Public Defender Board shall provide an opportunity to the advisory board to appear before the Louisiana Public Defender Board to offer any comments, recommendations, findings, or suggestions regarding the delivery of public defender services for the district. (Acts 2007, No. 307, § 1, eff. Aug. 15, 2007.)

Quoted Statutory Material. — Acts 2007, No. 307, § 19, provides that “In the event the district public defender for the Twenty-Ninth Judicial District establishes a district public defender advisory board as authorized by R.S. 15:162.1 the members of that board may be paid per diem as authorized by R.S. 15:145(E)(2) before that provision was repealed by this Act.”

CROSS REFERENCES

Louisiana Law. — Short title, see La. R.S. 15:141.

§ 163. Regionalization of district public defender services by board.

A. In certain cases the board shall regionalize and operate the public defender services of a district as a subdivision of the board through a regional office. When the public defender services of a district are taken over by the board in this manner, the district public defender shall be an employee of the region and the regional director shall be the manager and supervisor of the district public defender office. A regionalization of the operation of a district public defender program shall occur, by a majority vote of the board, upon a finding that one of the following conditions have occurred:

(1) The district, through its district public defender, petitions the board for the board to regionalize the delivery of indigent defender services in the district; or

(2) The board upon its own motion, or upon petition of a regional director, if applicable, finds that the district public defender office has failed after reasonable assistance, resourcing, and consultation with the board to reasonably meet performance standards mandated by the board or to comply with data reporting or any other rule adopted by the board; or

(3) Due to a natural disaster or catastrophic emergency, the district public defender cannot operate or function normally, provided that this shall apply for not longer than a period of six months, renewable by the board on an interim basis at six-month intervals.

B. In any district where the board takes over the operation of indigent defender services as provided by this Section the district office shall be maintained for client services in the judicial district. The district public defender in a district regionalized pursuant to the provisions of this Section shall be a day-to-day manager and shall work out of the district office.

C. When the operation of a district office is regionalized pursuant to the provisions of this Section, the supervision of compliance with state standards and guidelines shall be carried out by an officer of the board as part of its supervision of the regional office.

D. Prior to regionalizing a district as provided for in this Section, the board shall send written notice of the public hearing as required in Subsection E of this Section, to the chief judge, the district advisory board, if applicable, and the district public defender of that judicial district of the board’s intention to regionalize the district.

E. (1) Prior to regionalizing a district as provided for in this Section, the board shall conduct a public hearing regarding regionalization of a district, and provide the public an opportunity to offer comment on the regionalization.

(2) The public hearing provided for by this Subsection may be conducted at a regular meeting of the board provided proper notice is provided to the public as required by this Subsection. (Acts 2007, No. 307, § 1, eff. Aug. 15, 2007.)

Quoted Statutory Material. — Acts 2007, No. 307, § 15, provides that “The Louisiana State Law Institute is hereby directed to make technical changes to statutory laws as necessary to reflect the name changes provided for in this Act.”

CROSS REFERENCES

Louisiana Law. — Short title, see La. R.S. 15:141.

District public defender; powers; duties; accounting; audit reporting; existing chief indigent defenders continued; establishment of district office, see La. R.S. 15:161.

Vacancies in position of district public defender; formation of district public defender selection committee; powers and duties of committee; process for filling vacancy for district public defender; interim district public defender, see La. R.S. 15:162.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Category: 90-A-4 General Contracts Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature. Pursuant to Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature, the local indigent defender boards may pass resolutions to substitute their names on contracts or any other document to which they are a party for the name of the district public defender for the same district. Opinion No. 07-0210. 2007 La. AG LEXIS 199.

§ 164. Regional defense service centers.

A. Upon approval of the board, any district public defender may contract with one or more other district public defenders for the establishment of a regional defense service center. A district public defender may enter into only one contract for a regional center in a particular field of practice.

B. As used in this Section, the term “regional defense service center” means:

(1) A regional appellate resource center.

(2) A regional death penalty center.

(3) A regional juvenile defense center.

C. (1) A regional defense service center may be granted authority to contract with counsel for defense at trial in the district court for defendants charged with capital offenses, for appeals in noncapital cases and in capital cases in which a sentence of life imprisonment was imposed, and for representation of juveniles in juvenile courts and in all other courts with juvenile jurisdiction. The center may also contract for other specific functions other than appeals and post-conviction representation in capital cases in which the death penalty was imposed, and for the operation of an office, library, and other reasonably necessary services and authority as the contracting boards deem appropriate.

(2) A regional death penalty center may retain a supervising attorney or chief defender, whose job description and compensation shall be specifically set out in the contract by the districts which establishes the regional defense service center. No attorney with less than five years’ criminal trial practice shall serve as lead counsel in any death penalty case assigned to the regional death penalty center.

(3) A regional defense service center may apply for grants from any source of funding for the center’s operation. The funds from such grants shall belong to the regional center.

D. A contract among district indigent defender boards shall provide for adequate supervision of the regional defense service center established, with periodic reports to each of the contracting boards, at least every six months, regarding the following:

(1) Information on the center’s caseload and the status of each case.

(2) Receipts and disbursements.

(3) Comparison of budget to actual expenses.

(4) Assessment of the effectiveness of the center.

E. (1) The contract establishing a regional defense service center shall further provide for the specifics of contracts with attorneys, the method of staffing, and the contract amount. If a center is intended to retain full-time counsel, that condition shall be specified in the contract establishing the center.

(2) Regional defense service centers shall operate on a calendar year budget and shall be subject to the rules and regulations of the legislative auditor.

(3) A regional defense service center shall have an established caseload limit beyond which counsel at the center may decline to provide representation in its assigned area of criminal defense.

(4) The contract for a regional defense service center shall provide for contribution by the contracting districts for a period not more than five nor less than three calendar years, which commitment shall be binding on the contracting boards. The basis of the contribution may be any rational basis, including population, caseload, or other criteria agreed to by the respective boards. The contracting boards shall be required by the contract to contribute to the regional service center for a period of not less than three nor more than five years, and the contract shall be noncancellable.

F. (1) The purpose of regional defense service centers shall be to improve services and reduce cost by creating a regional defense service center for appellate work, death penalty defense, juvenile representation, and such other specific related purposes as the districts involved shall define by the contract.

(2) Nothing herein shall be interpreted as creating a duty on the part of such regional defense service centers to do any act, or provide any service, beyond that contemplated in the establishment of the center by the district indigent defender boards and present jurisprudence. (Acts 1993, No. 532, § 1; Acts 1999, No. 1012, § 1, eff. Aug. 15, 1999; Acts 2004, No. 658, § 1, eff. Aug. 15, 2004; Acts 2007, No. 307, § 1, eff. Aug. 15, 2007.)

2007 Amendments. — Acts 2007, No. 307, § 1, effective August 15, 2007, redesignated the former R.S. 15:150 as 15:164; in (A), substituted “Upon approval of the board, any district” for “Any district,” and substituted “public defender” for “indigent defender board” three times; and substituted “five years’ criminal” for “five years criminal” in (C)(2).

2004 Amendments. — Acts 2004, No. 658, § 1, effective August 15, 2004, added (B)(3); in (C)(1), inserted “and for representation of juveniles in juvenile courts and in all other courts with juvenile jurisdiction” and made a related change; and inserted “juvenile representation” in (F)(1).

1999 Amendments. — Acts 1999, No. 1012, § 1, effective August 15, 1999, in (C)(1), substituted “defense at ... and for the” for “death penalty defense, appeals, other specific functions, and,” and inserted “services and.”

Quoted Statutory Material. — Acts 2007, No. 307, § 15, provides that “The Louisiana State Law Institute is hereby directed to make technical changes to statutory laws as necessary to reflect the name changes provided for in this Act.”
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CRIMINAL LAW & PROCEDURE

• Counsel

•• Assignment. — Defendant’s conviction for first-degree murder was upheld because the court did not err in allowing a third-year law student to assist trial counsel in the capital trial. La. Rev. Stat. Ann. § 15:150(B), (C)(2) does not exclude student practitioners from making appearances on behalf of defendants charged with capital offenses. State v. Perez, 745 So. 2d 166, 1999 La. App. LEXIS 3084 (Nov. 3, 1999), writ denied by La. 1999-3372, 768 So. 2d 32, 2000 La. LEXIS 2544 (La. Sept. 22, 2000).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Deputy sheriff may not operate or have an interest in any business which performs any services of a law enforcement nature., Opinion 97-528, La. Atty. Gen. Op. No. 1997-528; 1998 La. AG LEXIS 73.

Deputy sheriff may not operate or have an interest in any business which performs any services of a law enforcement nature. This opinion RECALLS Attorney General Opinion 97-80., Opinion 03-0048, La. Atty. Gen. Op. No. 2003-0048; 2003 La. AG LEXIS 46.

Category: 90-A-4 General Contracts Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature. Pursuant to Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature, the local indigent defender boards may pass resolutions to substitute their names on contracts or any other document to which they are a party for the name of the district public defender for the same district. Opinion No. 07-0210. 2007 La. AG LEXIS 199.

§ 165. Methods of delivery of public defender services; selection of methods; emergency circumstances.

A. The method of delivery in each judicial district shall be approved to the extent that it is meeting or able to meet the performance standards and guidelines of the board. The board may change the method of delivery in order to ensure compliance with best practices reflected in the performance standards and guidelines.

B. The board shall approve the method of delivery of public defender services for each district upon consultation with and recommendations of the state public defender, the director of juvenile defender services, the regional director for the service region, where applicable, and the district public defenders from the following service delivery methods or any combination thereof:

(1) (a) Appointment by the district public defender from a list of competent attorneys licensed to practice law in this state and classified according to case-type certification level.

(b) All appointments shall be on a successive, rotational basis by case-type certification. Deviations from the board’s list shall be permitted only to comply with Code of Criminal Procedure Article 512 and in exceptional circumstances upon approval of the board upon recommendation of the district public defender or regional director, where applicable.

(2) An independent public defender organization qualified with the United States Internal Revenue Service for an exemption from federal income tax under Section 501(c) of the Internal Revenue Code to provide counsel for indigent defendants. The salaries of the district public defender and all assistants and supporting personnel shall be fixed by the board in compliance with salary and compensation standards adopted pursuant to rule by the board.

(3) The board may authorize the district public defender or regional director, where applicable, to enter into a contract or contracts, on such terms and conditions as it deems advisable, with one or more attorneys licensed to practice law in this state to provide counsel for indigent defendants in criminal proceedings.

(4) A full-time public defender office, staffed by full-time lawyers and support staff, or primarily full time with supplemental positions on a contract basis.

C. Any delivery model in existence prior to April 30, 2007, shall be presumed to be acceptable and meet standards guidelines pursuant to rules adopted by the board, and as provided by statute until the delivery model is proven not to meet those standards and guidelines.

D. (1) If, after reasonable assistance, providing of resources, and consultation with the board, the state public defender, or regional director, where applicable, the preexisting delivery model is still deemed unacceptable, the board shall determine upon consultation with the state public defender, the director of juvenile defender services, and the regional director, where applicable, the appropriate service delivery system to provide counsel for indigent defendants in criminal proceedings. Such a system shall be structured with due consideration for local variances from judicial district to judicial district within the region and shall, where necessary, establish satellite offices or part-time satellite offices to maintain easy access to clients in each judicial district within their purview.

(2) The board shall provide notice of a public hearing as provided in Paragraph (3) of this Subsection, to the district public defender, district advisory board, if applicable, and the chief judge of the judicial district prior to changing any delivery model as provided for by this Section and provide the public an opportunity to offer comment on the change in the delivery model.

(3) The public hearing provided for by this Subsection may be conducted at a regular meeting of the board provided proper notice is provided to the public as required by this Subsection.

E. An independent public defender organization qualified with the United States Internal Revenue Service for an exemption from federal income tax under Section 501(c) of the Internal Revenue Code existing as of August 15, 2007, may, with the approval of current local indigent defender boards of other judicial districts in its region, provide administration, management, and supervision of services and budgets for those districts, with due consideration for local variances from judicial district to judicial district within the region, and establish, where necessary, satellite offices or part-time satellite offices to maintain easy access to clients in each judicial district within their purview.

F. The district public defender shall create a staff organization plan for its delivery method which shall be subject to approval by the state public defender or regional director, where applicable, and the board. The staff organization plan will provide for the method of delivery, positions, duties, and assignments in the district court.

G. In the event of a catastrophic event, natural or otherwise, the board shall have the power to establish an appropriate delivery system to maintain the competent delivery of services from among the delivery methods provided for by this Section. (Acts 2007, No. 307, § 1, eff. Aug. 15, 2007; Acts 2008, No. 220, § 6, eff. June 14, 2008.)

2008 Amendments. — Acts 2008, No. 220, § 6, effective June 14, 2008, in (B)(1)(b), substituted “board’s list” for “panel list,” and substituted “Code of Criminal Procedure Article 512” for “Article 512 of the Code of Criminal Procedure.”

LSLI 2007 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “board” for “panel” in (D)(2), as enacted by Acts 2007, No. 307, § 1.

Quoted Statutory Material. — Acts 2007, No. 307, § 15, provides that “The Louisiana State Law Institute is hereby directed to make technical changes to statutory laws as necessary to reflect the name changes provided for in this Act.”

CROSS REFERENCES

Louisiana Law. — Powers, duties, responsibilities, see La. R.S. 15:147.

State public defender; qualifications; powers and duties; salary, see La. R.S. 15:152.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Category: 90-A-4 General Contracts Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature. Pursuant to Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature, the local indigent defender boards may pass resolutions to substitute their names on contracts or any other document to which they are a party for the name of the district public defender for the same district. Opinion No. 07-0210. 2007 La. AG LEXIS 199.

§ 166. [Reserved.]

Quoted Statutory Material. — Acts 2007, No. 307, § 15, provides that “The Louisiana State Law Institute is hereby directed to make technical changes to statutory laws as necessary to reflect the name changes provided for in this Act.”

§ 167. Louisiana Public Defender Fund.

A. “The Louisiana Public Defender Fund”, hereinafter referred to as the “LPD Fund”, is hereby created in the state treasury. Interest earned on the investment of monies in the fund shall be deposited in and credited to the fund. Unexpended and unencumbered monies in the fund at the close of each fiscal year shall remain in the fund. Monies in the fund shall be appropriated, administered, and used solely and exclusively for purposes of the Louisiana Public Defender Act and program and as further provided in this Section.

B. The fund shall be comprised of all monies appropriated, donated, or otherwise made available to provide funding for the provisions of the Louisiana Public Defender Act. All of such monies required to be deposited in the state treasury in accordance with Article VII, Section 9(A) of the Constitution of Louisiana shall be deposited in the fund after first meeting the requirements of Article VII, Section 9(B) of the Constitution of Louisiana relative to the Bond Security and Redemption Fund.

C. Monies in the fund shall be appropriated and used solely and exclusively to provide for the implementation of the Louisiana Public Defender Act and the program.

D. The LPD Fund shall be administered by the board as authorized by the provisions of the Louisiana Public Defender Act. The board is hereby authorized to establish such accounts or sub-accounts within the LPD Fund as deemed necessary to comply with the provisions of the Louisiana Public Defender Act and the program. The board shall not commingle the monies in the LPD Fund established in this Section with any other monies or funds of the board for any reason. (Acts 2007, No. 307, § 1, eff. Aug. 15, 2007.)

Quoted Statutory Material. — Acts 2007, No. 307, § 15, provides that “The Louisiana State Law Institute is hereby directed to make technical changes to statutory laws as necessary to reflect the name changes provided for in this Act.”

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Category: 90-A-4 General Contracts Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature. Pursuant to Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature, the local indigent defender boards may pass resolutions to substitute their names on contracts or any other document to which they are a party for the name of the district public defender for the same district. Opinion No. 07-0210. 2007 La. AG LEXIS 199.

§ 168. Judicial district indigent defender fund.

A. There is hereby created within each judicial district an indigent defender fund which shall be administered by the district public defender and composed of funds provided for by this Section and such funds as may be appropriated or otherwise made available to it.

B. (1) Every court of original criminal jurisdiction, except in the town of Jonesville, in the city of Plaquemine, and in mayors’ courts in municipalities having a population of less than five thousand, shall remit the following special costs to the district indigent defender fund for the following violations, under state statute as well as under parish or municipal ordinance, except a parking violation. The sum of forty-five dollars shall be assessed in cases in which a defendant is convicted after a trial, a plea of guilty or nolo contendere, or after forfeiting bond and shall be in addition to all other fines, costs, or forfeitures imposed. The court cost of forty-five dollars authorized by the provisions of this Subsection shall expire on August 1, 2016, and thereafter the court cost authorized by the provisions of this Subsection shall be thirty-five dollars. The Louisiana Public Defender Board shall provide a detailed report to the Louisiana Legislature prior to the 2016 Regular Session detailing how the funds provided for by this Subsection were utilized in each judicial district. Mayors’ courts which are required to assess the court cost of thirty-five dollars on June 7, 2012 shall continue to assess such amount as cost of court.

(2) (a) Such amounts shall be remitted by the respective recipients thereof to the judicial district indigent defender fund monthly by the tenth day of the succeeding month.

(b) Such amounts remitted in the parish of Orleans shall include all of the following data for each case in which the costs required for in this Subsection are assessed:

(1) Name and case number of each defendant.

(2) Date of order assessing such costs.

(3) Date by which the defendant is ordered to pay such costs.

(4) Date of collection of such costs.

(5) Actual amount collected.

(c) The office for the district public defender for the parish of Orleans shall notify the office of the inspector general, city of New Orleans, in writing, if such amounts and data required in Subparagraphs (a) and (b) of this Paragraph have not been remitted by the fifteenth day of the month.

C. Except as otherwise provided by the Louisiana Public Defender Act, the funds provided for in this Section, and any other self-generated revenue and all interest or other income earned from the investment of such funds and self-generated revenue shall be retained in the district and shall be used and administered by the district public defender.

D. No defendant who has retained private counsel of record shall be assessed any costs to be credited to the indigent defender fund, other than the special costs established by Subsection B of this Section, unless the board has provided representation of record for that defendant at some point in that criminal proceeding.

E. Any surplus monies in the judicial district indigent defender fund on August 15, 2007, shall be retained in that judicial district and remain in the judicial district indigent defender fund. Any unexpended and unencumbered monies in the judicial district indigent defender fund at the close of each fiscal year shall remain in the judicial district indigent defender fund. Monies in the fund shall be administered and used solely and exclusively for purposes of delivering indigent defender services in that judicial district. (Added by Acts 1976, No. 653, § 1; Amended by Acts 1977, No. 362, § 1; Acts 1980, No. 458, § 1; Acts 1980, No. 530, § 1; Acts 1981, No. 141, § 1; Acts 1981, No. 177, § 1; Acts 1981, No. 281, § 1; Acts 1983, No. 649, § 1, eff. July 20, 1983; Acts 1984, No. 379, § 1; Acts 1985, No. 764, § 1; Acts 1988, No. 315, § 1; Acts 1990, No. 1044, § 1; Acts 1991, No. 549, § 1; Acts 1995, No. 1286, § 1; Acts 1999, No. 914, § 1, eff. Aug, 15, 1999; Acts 1999, No. 1187, § 2, eff. Aug, 15, 1999; Acts 2001, No. 283, § 1, eff. Aug, 15, 2001; Acts 2005, No. 112, § 1, eff. Aug. 15, 2005; Acts 2005, No. 343, § 1, eff. Aug. 15, 2005; Acts 2007, No. 307, § 1, eff. Aug. 15, 2007; Acts 2012, No. 330, § 1, eff. July 1, 2012; Acts 2012, No. 578, § 1, eff. June 7, 2012.)

LSLI 2012 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute replaced “on the effective date of the Act which originated as House Bill No. 325 of the Regular Session of 2012” with “June 7, 2012” in the last sentence of Subparagraph (B)(1) of R.S. 15:168, as amended by Acts 2012, No. 578, § 1.

2012 Amendments. — The 2012 amendment by Act No. 330 added (B)(2)(b) and (B)(2)(c).

The 2012 amendment by Act No. 578, in (B)(1), substituted “forty-five dollars” for “thirty-five dollars” in the second sentence and added the last three sentences.

2007 Amendments. — Acts 2007, No. 307, § 1, effective August 15, 2007, redesignated the former R.S. 15:146 as 15:168; substituted “public defender” for “board” in (A); deleted former (C) and redesignated the remaining subsections accordingly; in present (C), substituted “Except as otherwise provided ... self-generated revenue” for “The funds provided for in this Section,” inserted “and self-generated revenue shall be retained in the district and,” and substituted “public defender” for “board”; deleted “indigent defender” preceding “board has provided representation” in (D); and added (E).

2005 Amendments. — Acts 2005, No. 112, § 1, effective August 15, 2005, deleted the last sentence in (B)(1)(a), which read: “Notwithstanding the provisions of this Section, the City Court of Port Allen shall not impose an amount in excess of twelve dollars for each offense, except a parking violation.”

Acts 2005, No. 343, § 1, effective August 15, 2005, in (B)(1), added “except a parking violation” to the end of the first sentence and made a related stylistic change, and substituted “The sum of thirty-five dollars” for “The following” at the beginning of the second sentence; and deleted (B)(1)(a) and (b).

2001 Amendments. — Acts 2001, No. 283, § 1, effective August 15, 2001, substituted “five thousand” for “four thousand” in (B)(1).

1999 Amendments. — Acts 1999, No. 914, § 1, effective August 15, 1999, added (E).

Acts 1999, No. 1187, § 2, effective August 15, 1999, substituted “thirty-five dollars” for “thirty dollars” in (B)(1)(a).

Quoted Statutory Material. — Acts 2007, No. 307, § 15, provides that “The Louisiana State Law Institute is hereby directed to make technical changes to statutory laws as necessary to reflect the name changes provided for in this Act.”

CROSS REFERENCES

Louisiana Law. — Short title, see La. R.S. 15:141.

Definitions, see La. R.S. 15:143.

Partial reimbursement by indigents, see La. R.S. 15:176.

Indigent Parent Representation Program Fund, see La. R.S. 15:185.5.

JUDICIAL DECISIONS

INDEX

CRIMINAL LAW & PROCEDURE

• Sentencing

•• Costs

CRIMINAL LAW & PROCEDURE

• Sentencing

•• Costs. — Trial court erred in denying a request from the Twenty-Fourth Judicial District Indigent Defender Board for a writ of mandamus directing the judges and magistrates of the parish and city courts within the Twenty-Fourth Judicial District to impose and collect increased indigent defender fund assessments; La. Crim. Proc. Ann. art. 887 did not give the judges discretion to waive the imposition and collection of the costs assessed by La. Rev. Stat. Ann. § 15:146 because the reference to suspension of “court costs” in La. Code Crim. Proc. Ann. art. 887 did not encompass the assessment of indigent defender fund costs. Twenty-Fourth Judicial Dist. Indigent Defender Bd. v. Molaison, 522 So. 2d 177, 1988 La. App. LEXIS 859 (Mar. 14, 1988), writ of certiorari denied by 524 So. 2d 512, 1988 La. LEXIS 1141 (La. 1988).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Mayor’s court fines shall be paid into treasury. OPINION No. 78-1484, La. Atty. Gen. Op. No. 1978-1484; 1978 La. AG LEXIS 120.

Funds of the Indigent Defender Boards may not be expended for salaries of Criminal Court Reporters. Said salaries are funded from the general fund of the respective parishes and the special Criminal Court Fund established by law., OPINION NUMBER 78-267, La. Atty. Gen. Op. No. 1978-267; 1978 La. AG LEXIS 966.

Discussion of allowable court costs. R.S. 13:1899; R.S. 15:146; R.S. 40:2266.1 and La.C.Cr.P. Act 887., OPINION No. 83-183, La. Atty. Gen. Op. No. 1983-183; 1983 La. AG LEXIS 456.

The provisions of R.S. 15:146 provide the only procedure to be followed for remittance of the funds, and payment cannot be made directly by a judge at his discretion. OPINION REQUEST No. 84-769, La. Atty. Gen. Op. No. 1984-769; 1984 La. AG LEXIS 228.

The collection of court costs assessed and to be collected under the Provisions of R.S. 15:146 et. seq. are controlled by C.Cr.P. Art. 887. The judge may exercise his authority to decide on the suspension of any and all cost assessed under the indigent defender program., OPINION No. 84-445, La. Atty. Gen. Op. No. 1984-445; 1984 La. AG LEXIS 355.

Monies in criminal court fund may be transferred to indigent defender fund to pay expenses and fees of attorneys. R.S. 15:571.11(A)(1), OPINION No. 84-475, La. Atty. Gen. Op. No. 1984-475; 1984 La. AG LEXIS 430.

C.Cr.P. Art. 887, OPINION No. 86-602, La. Atty. Gen. Op. No. 1986-602; 1986 La. AG LEXIS 358.

R.S. 15:144 [Repealed], OPINION No. 86-333, La. Atty. Gen. Op. No. 1986-333; 1986 La. AG LEXIS 564.

Art III, § 16 — La. Const. of 1974, OPINION No. 86-96, La. Atty. Gen. Op. No. 1986-96; 1986 La. AG LEXIS 728.

District court judges are required to establish a schedule of costs applicable in each case under La. R.S. 15:255; district court judges are vested with the authority under La. C.Cr.P. art. 887, to suspend the collection of the court costs imposed by the schedule of costs required under La. R.S. 15:255., OPINION No. 89-113, La. Atty. Gen. Op. No. 1989-113; 1989 La. AG LEXIS 241.

Judicial District Indigent Defender Board may use its funds, other that District Assistance Funds, to purchase immovable property for office space., Opinion Number 98-285, La. Atty. Gen. Op. No. 1998-285; 1998 La. AG LEXIS 293.

R.S. 15:146 mandates certain city court funds be forwarded to the judicial district indigent defender fund monthly by the tenth day of the succeeding month. The city court judge is without authority to withhold these funds in order for the city court to pay the court-appointed attorneys for the minor or the indigent parents., OPINION 00-247, La. Atty. Gen. Op. No. 2000-247; 2000 La. AG LEXIS 295.

The Court has discretion in imposing the provisions of R.S. 15:146, and C.Cr.P. Art 895.1 specifically authorized a court that suspends a sentence may under probation order money be paid to the criminal court fund., OPINION 00-30, La. Atty. Gen. Op. No. 2000-30; 2000 La. AG LEXIS 567.

Category: 90-A-4 General Contracts Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature. Pursuant to Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature, the local indigent defender boards may pass resolutions to substitute their names on contracts or any other document to which they are a party for the name of the district public defender for the same district. Opinion No. 07-0210. 2007 La. AG LEXIS 199.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Department: Court orders & Announcements. 43 La Bar Jnl. 580 (April, 1996).

Article: Criminal Trial Procedure. 44 La. L. Rev. 301 (November, 1983).

§ 169. Representation of capital defendants.

A. In cases where a sentence of death has been imposed, the board shall promptly cause counsel to be enrolled to represent the defendant. The board shall adopt rules and retain only such staff counsel or other counsel, who will work under the supervision of the board, as are necessary to provide counsel to represent capital defendants on direct appeal to the Supreme Court of Louisiana and to seek post-conviction relief if appropriate in state and federal court. The board shall also adopt rules regarding the provision of reasonably necessary services associated with the proceedings, including investigative, expert, and other services. The rules shall require that funds to pay for such reasonably necessary services shall be provided only upon a written showing specifically identifying the nature of the services, the cost of such services, and the need for such services with mandatory guidelines for compensation and litigation expense maximums. The board may seek funding as is available under federal law or from other public and private sources to cover the costs of providing representation in connection with applications for post-conviction relief filed in state and federal court.

B. Staff counsel, or other counsel, who represented convicted capital defendants in state court proceedings may, if authorized by the board, accept appointments from federal court to represent those defendants, but only if compensation is provided by funds as directed by the appointing federal court. Such funds shall remain subject to the use of the board and may be used for paying the costs of such representation. No state-appropriated funds shall be expended for the representation of capital defendants in federal court. (Acts 2007, No. 307, § 1, eff. Aug. 15, 2007.)

Quoted Statutory Material. — Acts 2007, No. 307, § 15, provides that “The Louisiana State Law Institute is hereby directed to make technical changes to statutory laws as necessary to reflect the name changes provided for in this Act.”

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Category: 90-A-4 General Contracts Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature. Pursuant to Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature, the local indigent defender boards may pass resolutions to substitute their names on contracts or any other document to which they are a party for the name of the district public defender for the same district. Opinion No. 07-0210. 2007 La. AG LEXIS 199.

§ 170. Disciplinary action; sanctions of regional directors and district public defenders; just cause; hearing.

A. (1) The board shall have the authority to take corrective or disciplinary action against any regional director, or district public defender, for failure to adhere to the standards and guidelines for rendering indigent defender services as provided by rules adopted pursuant to R.S. 15:148 and in accordance with the Administrative Procedure Act.

(2) “Corrective or disciplinary action” shall include but not be limited to any of the following:

(a) Issuance of a warning or reprimand.

(b) Issuance of a sanction.

(c) Suspension from rendering public defender services with or without compensation.

(d) Demotion.

(e) Termination.

(3) A regional director or district public defender may be demoted or terminated for just cause.

B. The actions which constitute just cause are as follows:

(1) The willful refusal to comply with mandatory training and education requirements.

(2) The willful refusal to comply with mandatory performance standards and guidelines as required by rule adopted by the board.

(3) The conviction or nolo contendere plea to any felony, participation in a pretrial diversion program pursuant to a felony charge, or conviction of any misdemeanor involving moral turpitude or public corruption.

(4) The willful failure to correct consistently ineffective practices to the detriment of clients.

(5) The willful failure to document communications with clients as required by the board.

(6) The willful failure to cooperate with the state public defender, a regional director, where applicable, or the board in any matter.

(7) The willful failure to submit to periodic review of their work against the performance standards and guidelines.

(8) The willful failure to submit requested documentation on any matter as requested by the regional director or the board.

(9) Knowingly making any false statement to the regional director, state public defender, or board.

(10) Using fraudulent, coercive, or dishonest practices or misrepresentation or demonstrating incompetence, untrustworthiness, or financial irresponsibility in the conduct of business such as might endanger the public.

C. A regional director or district public defender who feels that he has been demoted or terminated without just cause as defined in this Section may, within fifteen days after the action, demand in writing a hearing, and investigation by the board to determine the reasonableness of the action.

D. (1) Upon receipt of a request for a hearing, the board shall appoint a five-member hearing committee made up of five board members.

(2) The board shall designate the chairman of the hearing committee, who shall function as the presiding officer of the hearing.

(3) The chairman of the hearing committee shall designate an attorney to present evidence in support of the proposed job action. The attorney may be the supervisor requesting the job action or his designee or another attorney currently providing indigent defender services appointed by the board for that purpose.

(4) The hearing committee shall conduct a hearing on the matter within thirty days after receipt of the written request.

(5) The hearing shall be conducted by the hearing committee and shall, at a minimum, provide for:

(a) The receipt of sworn testimony, including by deposition.

(b) An opportunity for any interested party to be heard.

(c) An orderly, predictable, and timely docketing system.

(d) Submission of the report required by this Section within thirty days after receipt of the record of the hearing conducted as provided for in this Section.

(6) The hearing shall be public and the testimony shall be recorded.

(7) All parties shall be afforded an opportunity to appear before the hearing committee, either in person or with counsel, and present evidence to show that the action was or was not taken in good faith for cause as set forth in the provisions of this Section.

(8) The burden of proof for any job action short of termination of employment shall be by a preponderance of the evidence. The burden of proof for termination of employment shall be by clear and convincing evidence.

E. The hearing committee may:

(1) Issue subpoenas and compel the attendance of witnesses or the production of documents.

(2) Administer oaths.

(3) Require testimony under oath before the hearing committee in the course of a hearing being held for any reason.

(4) Issue written interrogatories.

F. As to every matter on which a hearing is held, the hearing committee shall submit a report to the board within thirty days of conducting the hearing, which shall contain, at a minimum, the record of the hearing, including all submissions, the finding of the facts that are pertinent to the decision, the conclusions of applicable law related to the decision, and the decision. The submission shall be in writing, shall be provided to all involved parties, and shall be a public record, except for any submitted materials which are confidential pursuant to law.

G. (1) Within thirty days of receipt of the report from the hearing committee, the board shall take action in a public meeting conducted by the board.

(2) At that time the board may affirm the recommendation of the hearing committee, modify or disapprove the recommendations of the hearing committee, or direct that the matter be investigated further.

(3) If the board affirms the demotion or termination action, then the termination or demotion of the regional director or district public defender shall remain in effect and shall be permanent.

(4) If the board finds that the termination or demotion was not taken in good faith for just cause under the provisions of this Section, the board shall order the immediate reinstatement or reemployment of such person in the office, place, position, or employment from which he was terminated or demoted, which reinstatement shall, if the board so provides, be retroactive and entitle him to his regular pay from the time of termination or demotion.

(5) The board may modify the order of termination or demotion by directing a suspension without pay for a given period.

H. The decision of the board, together with its written findings of fact, shall be certified in writing and shall be enforced by the board.

I. All decisions of the board are final and may not be appealed.

J. Prior to terminating or demoting a district public defender, the board shall send written notice of the public hearing as required by this Section, to the chief judge, and the district advisory board, if applicable, of the judicial district of the board’s intention to terminate or demote the district public defender of that judicial district. (Acts 2007, No. 307, § 1, eff. Aug. 15, 2007; Acts 2008, No. 220, § 6, eff. June 14, 2008.)

2008 Amendments. — Acts 2008, No. 220, § 6, effective June 14, 2008, substituted “committee” for “panel” in (D)(5).

Quoted Statutory Material. — Acts 2007, No. 307, § 15, provides that “The Louisiana State Law Institute is hereby directed to make technical changes to statutory laws as necessary to reflect the name changes provided for in this Act.”

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Category: 90-A-4 General Contracts Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature. Pursuant to Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature, the local indigent defender boards may pass resolutions to substitute their names on contracts or any other document to which they are a party for the name of the district public defender for the same district. Opinion No. 07-0210. 2007 La. AG LEXIS 199.

§ 171. [Reserved.]

Quoted Statutory Material. — Acts 2007, No. 307, § 15, provides that “The Louisiana State Law Institute is hereby directed to make technical changes to statutory laws as necessary to reflect the name changes provided for in this Act.”

§ 172. [Reserved.]

Quoted Statutory Material. — Acts 2007, No. 307, § 15, provides that “The Louisiana State Law Institute is hereby directed to make technical changes to statutory laws as necessary to reflect the name changes provided for in this Act.”

§ 173. Right of action not created.

A. It is not the intent of the legislature to create any new right, right of action, or cause of action or eliminate any right, right of action, or cause of action existing under current law. Nothing in the provisions of this Part shall create, expressly or by implication, any right, claim, or cause of action in favor of anyone in connection with the delivery of indigent defender services.

B. In addition to the provisions of Subsection A of this Section, nothing herein, nor any standards, guidelines, or rules adopted as a result hereof, shall be construed to provide any criminal defendant the basis of any claim that the attorney or attorneys appointed to represent him pursuant to this statute performed in an ineffective manner. It shall be presumptive evidence that any attorney performing criminal defense services pursuant to the auspices of this statute is currently certified to have met the standards and guidelines adopted by the board to provide criminal defense services in an effective manner. Nothing contained herein shall be construed to overrule, expand, or extend, whether directly or by analogy, the decision reached by the United States Supreme Court in Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984) nor its progeny as adopted by the Louisiana Supreme Court. (Acts 2007, No. 307, § 1, eff. Aug. 15, 2007; Acts 2008, No. 220, § 6, eff. June 14, 2008.)

2008 Amendments. — Acts 2008, No. 220, § 6, effective June 14, 2008, substituted “this Part” for “R.S. 15:141 through 184” in (A).

Quoted Statutory Material. — Acts 2007, No. 307, § 15, provides that “The Louisiana State Law Institute is hereby directed to make technical changes to statutory laws as necessary to reflect the name changes provided for in this Act.”

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Category: 90-A-4 General Contracts Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature. Pursuant to Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature, the local indigent defender boards may pass resolutions to substitute their names on contracts or any other document to which they are a party for the name of the district public defender for the same district. Opinion No. 07-0210. 2007 La. AG LEXIS 199.

§ 174. Special reporting requirements; penalties.

A. In addition to the general oversight requirements provided by law, each district or service region, where applicable, shall submit an annual report to the Louisiana Public Defender Board no later than February first of each year, commencing in 2009. The report, using the uniform definition of a “case” as defined in Subsection C of this Section, shall include detailed information of the workload, resources, employees, and expenditures for each district or service region, where applicable, for the previous fiscal year. The report shall also include the number of Families in Need of Services (FINS) petitions, Child in Need of Care (CINC) petitions, and child support petitions handled by each service region.

B. (1) The district public defender, and director of each service region, where applicable, shall be responsible for preparing, completing, and submitting the annual report to the Louisiana Public Defender Board as provided for in Subsection A of this Section.

(2) The district public defender shall be subject to the penalties provided for in Paragraph (3) of this Subsection, payable out of the judicial district indigent defender fund, if any of the following occur:

(a) The failure to file a report.

(b) The failure to timely file a report.

(c) The failure to disclose or accurately disclose any required information.

(d) The filing of a false report.

(3) The amount of the penalty shall be one hundred dollars for each day until the report or the required accurate information is filed.

C. For purposes of this Section, a “case” is defined as a charge or set of charges contained in a charging instrument or petition against a single accused arising out of one or more events, transactions, or occurrences, which are joined, or which may be joined pursuant to Code of Criminal Procedure Articles 490 through 495.1. Cases that involve multiple persons accused are counted as a separate case for each person accused. Cases that involve multiple charges or counts are recorded with the highest charge, based on the severity of sentence for the crime charged, as the case type. Multiple charges against a single person for the issuing of worthless checks shall be counted as a single case. Each appeal, after conviction, shall be counted as a separate case. In the event that a charging instrument contains a charge or set of charges arising out of multiple events, transactions, or occurrences, indigent defender boards shall track, record, and report the number of such instances per charging instrument. (Acts 2005, No. 343, § 1, eff. Aug. 15, 2005; Acts 2007, No. 307, § 1, eff. Aug. 15, 2007.)

2007 Amendments. — Acts 2007, No. 307, § 1, effective August 15, 2007, redesignated the former R.S. 15:145.1 as 15:174; in (A), substituted “district or service region, where applicable” for “district board,” substituted “Louisiana Public Defender” for “Indigent Defense Assistance,” substituted “2009” for “2006,” deleted “district board’s” preceding “workload,” inserted “for each district or service region, where applicable,” and substituted “service region” for “indigent defender district”; in (B)(1), substituted “district public defender, and director of each service region, where applicable” for “chairman of the district board or absent a chairman, every member of the district board,” and substituted “Louisiana Public Defender” for “Indigent Defense Assistance”; and substituted “public defender” for “board” in (B)(2).

LSLI 2005 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute inserted “of this section” following “Subsection C” in (A), as enacted by Acts 2005, No. 343, § 1.

Quoted Statutory Material. — Acts 2007, No. 307, § 15, provides that “The Louisiana State Law Institute is hereby directed to make technical changes to statutory laws as necessary to reflect the name changes provided for in this Act.”

CROSS REFERENCES

Louisiana Law. — Powers, duties, responsibilities, see La. R.S. 15:147.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Category: 90-A-4 General Contracts Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature. Pursuant to Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature, the local indigent defender boards may pass resolutions to substitute their names on contracts or any other document to which they are a party for the name of the district public defender for the same district. Opinion No. 07-0210. 2007 La. AG LEXIS 199.

§ 175. Proceedings to determine indigency.

A. (1) (a) A preliminary inquiry and determination of indigency of any accused person shall be made by the court not later than arraignment and such determination may be reviewed by the court at any other stage of the proceedings.

(b) A person will be deemed “indigent” who is unable, without substantial financial hardship to himself or to his dependents, to obtain competent, qualified legal representation on his own. “Substantial financial hardship” is presumptively determined to include all defendants who receive public assistance, such as Food Stamps, Temporary Assistance for Needy Families, Medicaid, Disability Insurance, resides in public housing, or earns less than two hundred percent of the Federal Poverty Guideline. A defendant is presumed to have a substantial financial hardship if he or she is currently serving a sentence in a correctional institution or is housed in a mental health facility.

(c) Defendants not falling below the presumptive threshold will be subjected to a more rigorous screening process to determine if their particular circumstances, including seriousness of the charges being faced, monthly expenses, local private counsel rates, would result in a “substantial hardship” were they to seek to retain private counsel.

(d) If the court makes the preliminary determination that the accused is or may be indigent, the court shall require the accused to make application to the district public defender office or an attorney appointed or under contract to provide indigent defender services, who shall inquire further into the accused’s economic status and, upon determining that the accused is indigent, shall file a certification thereof, in such form as the court may require and without paying costs in advance, in the record of the proceeding or enroll as counsel.

(e) The accused shall be responsible for applying for indigent defense counsel and for establishing his indigency and entitlement to appointment of counsel. Any oral or written statements made by the accused in or for use in the criminal proceeding and material to the issue of his indigency shall be made under oath or an equivalent affirmation.

(f) An accused person or, if applicable, a parent or legal guardian of an accused minor or an accused adult person who is claimed as a dependent on the federal income tax submission of his parent or legal guardian, who makes application to the district office certifying that he is financially unable to employ counsel and requesting representation by indigent defense counsel or conflict counsel, shall pay a nonrefundable application fee of forty dollars to the district office or its designee, which fee shall be in addition to all other fees or costs lawfully imposed. If the board or other appropriate official determines that the person does not have the financial resources to pay the application fee based upon the financial information submitted, the fee may be waived or reduced. An accused who is found to be indigent may not be refused counsel for failure to pay the application fee.

(g) The proceeds shall be deposited to the judicial district indigent defender fund in the judicial district in which the application was made.

(h) The funds collected pursuant to this Section and all interest or other income earned from the investment of such funds shall be used and administered by each district public defender.

(i) The district public defender shall maintain a record of all persons applying for representation and the disposition of the application and shall provide this information to the board on a monthly basis as well as reporting the amount of funds collected or waived.

(2) The district public defender or his assistants or an attorney providing indigent defender services pursuant to a contract with the board shall be allowed to summon witnesses to testify before the court concerning the financial ability of any accused person to employ counsel for his defense.

(3) Failure of the judge to comply with provisions of this Section shall result in deduction of reasonable criminal defense costs from the Judicial Expense Fund.

B. (1) In determining whether or not a person is indigent and entitled to the appointment of counsel, the court shall consider whether the person is a needy person and the extent of his ability to pay. The court may consider such factors as income or funds from employment or any other source, including public assistance, to which the accused is entitled, property owned by the accused or in which he has an economic interest, outstanding obligations, the number and ages of dependents, employment and job training history, and level of education.

(2) Release on bail alone shall not disqualify a person for appointment of counsel. In each case, the person subject to the penalty of perjury shall certify in writing such material factors relating to his ability to pay as the court prescribes.

C. Nothing in this Chapter shall prevent a criminal defendant from obtaining representation through the board at no charge. (Added by Acts 1976, No. 653, § 1; Amended by Acts 1986, No. 94, § 1, eff. June 23, 1986; Acts 1994, 3rd Ex. Sess., No. 105, § 1; Acts 1997, No. 1361, § 1, eff. Dec. 31, 1997; Acts 2003, No. 288, § 1, eff. Aug. 15, 2003; Acts 2005, No. 343, § 1, eff. Aug. 15, 2005; Acts 2007, No. 307, § 1, eff. Aug. 15, 2007.)

2007 Amendments. — Acts 2007, No. 307, § 1, effective August 15, 2007, redesignated the former R.S. 15:147 as 15:175; substituted “district public defender” for “local indigent defender” in (A)(1)(d); in (A)(1)(f), substituted “district office certifying” for “judicial district indigent defender board certifying,” and substituted “district office or its designee” for “indigent defender board or its designee”; substituted “district public defender” for “judicial district indigent defender board” in (A)(1)(h); in (A)(1)(i), substituted “district public defender” for “judicial district indigent defender board or other appropriate official,” and substituted “board” for “Indigent Defense Assistance Board”; in (A)(2), substituted “district public defender or his assistants or an attorney” for “chief indigent defender or his assistants or a member of the indigent defender panel appointed by the board or the court for such purpose, or an attorney” and substituted “board shall be allowed” for “district shall be allowed”; and deleted “indigent defender” following “representation through the” in (C).

2005 Amendments. — Acts 2005, No. 343, § 1, effective August 15, 2005, inserted (A)(1)(b) and (c) and redesignated the following subparagraphs accordingly; and deleted former (A)(1)(e)(ii).

2003 Amendments. — Acts 2003, No. 288, § 1, effective August 15, 2003, added (A)(1)(d) through (A)(1)(g); and added (C).

Quoted Statutory Material. — Acts 2007, No. 307, § 15, provides that “The Louisiana State Law Institute is hereby directed to make technical changes to statutory laws as necessary to reflect the name changes provided for in this Act.”

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 15:143.

JUDICIAL DECISIONS

INDEX

CRIMINAL LAW & PROCEDURE

• Counsel

•• Right to Counsel

••• Arraignments

••• Trials

• Sentencing

•• Capital Punishment

••• Mitigating Circumstances

CRIMINAL LAW & PROCEDURE

• Counsel

•• Right to Counsel

••• Arraignments. — Where defendant was charged with simple criminal damage to property, the trial court committed reversible error where the colloquy between the trial court and defendant included strong indications that defendant was indigent and desired counsel but the court made a summary determination that defendant was in fact not indigent and allowed him to proceed pro se without conducting an indigency hearing as required by La. Code Crim. Proc. Ann. art. 513 and ensuring that the waiver of his right to counsel was knowing and voluntary. State v. Whatley, 858 So. 2d 751, 2003 La. App. LEXIS 3002 (Nov. 5, 2003).

••• Trials. — Judge’s observation that defendant made $ 8.00 an hour, lived at home, and was able to pay his $ 150.00 bail, without more, did not comply with the statutory procedure to be used in determining whether an accused is indigent. State v. La Fleur, 391 So. 2d 445, 1980 La. LEXIS 9229 (Nov. 21, 1980).

Trial court erred in failing to appoint counsel to defendant who claimed that he was financially unable to pay because the trial court did not determine defendant’s indigency in accordance with La. Rev. Stat. Ann. § 15:147(A). State v. McGowan, 359 So. 2d 972, 1978 La. LEXIS 6093 (June 19, 1978).

• Sentencing

•• Capital Punishment

••• Mitigating Circumstances. — Even though the trial court’s error in not finding appellant indigent was not prejudicial to the guilt phase of appellant’s criminal proceedings, under La. Rev. Stat. Ann. § 15:147, it was error for the trial court not to find her indigent for purposes of allowing her counsel during the penalty phase of the proceedings as she suffered prejudice from her inability to present mitigation during the penalty phase. State v. Frank, 803 So. 2d 1, 2001 La. LEXIS 118 (Jan. 17, 2001).

Under La. Rev. Stat. Ann. § 15:147(A)(1)(a), the trial court erred in that it should have found appellant indigent for the penalty phase of the criminal proceedings against her; appellant could have become indigent at any time during the proceedings and should have had appointed counsel to enable her to submit mitigation in the penalty phase. State v. Frank, 803 So. 2d 1, 2001 La. LEXIS 118 (Jan. 17, 2001).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Court reporter is entitled to compensation for producing transcript in criminal matter. Whether or not compensation may come from the criminal court fund or other public money depends upon whether or not the defendant is indigent (a fact to be determined by the judge), not whether he has retained counsel. Opinion No. 82-84, La. Atty. Gen. Op. No. 1982-84; 1982 La. AG LEXIS 752.

Category: 90-A-4 General Contracts Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature. Pursuant to Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature, the local indigent defender boards may pass resolutions to substitute their names on contracts or any other document to which they are a party for the name of the district public defender for the same district. Opinion No. 07-0210. 2007 La. AG LEXIS 199.

TREATISES AND LAW REVIEWS

General Law Reviews. — ARTICLE: The Invisible Pillar of Gideon. 80 Ind. L.J. 571 (2005).

§ 176. Partial reimbursement by indigents.

A. To the extent that a person is financially able to provide for an attorney, other necessary services, and facilities of representation and court costs, the court shall order him to pay for these items. The court may order payment in installments, or in any manner which it believes reasonable and compatible with the defendant’s financial ability.

B. (1) Payments so made shall be transmitted to and become a part of the indigent defender fund of the district in which the person is prosecuted.

(2) The district public defender, or service region, where applicable, shall have the authority to recoup funds expended under this Section through the refund offset provisions pursuant to R.S. 47:299.1 through 299.20.

C. (1) When an accused is initially determined to be indigent and appointed counsel but subsequently hires private counsel, the court shall conduct a contradictory hearing to determine the expenses of representing the accused incurred by the district office or the service region, where applicable. Upon determining the expenses incurred, the accused shall, within the discretion of the court, be liable to reimburse the district office or service region, where applicable, those expenses, upon a determination that the accused was in fact not initially indigent. A judgment for the amount owed may be recorded in the mortgage records in favor of the board for the payment of money against the accused and may be enforced as provided by law.

(2) All funds received by the district office shall be deposited into the judicial district indigent defender fund as provided for in R.S. 15:168.

(3) Failure of the accused to disclose the full amount involved in the hiring shall constitute grounds for contempt of court. (Added by Acts 1976, No. 653, § 1; Amended by Acts 1987, No. 920, § 1; Acts 2005, No. 343, § 1, eff. Aug. 15, 2005; Acts 2007, No. 307, § 1, eff. Aug. 15, 2007.)

2007 Amendments. — Acts 2007, No. 307, § 1, effective August 15, 2007, redesignated the former R.S. 15:148 as 15:176; substituted “district public defender, or service region, where applicable” for “board” in (B)(2); in (C)(1), substituted “by the district office or the service region, where applicable” for “by the indigent defender board,” and substituted “reimburse the district office or service region, where applicable” for “reimburse the board”; and in (C)(2), substituted “district office” for “board,” inserted “judicial district,” and added “as provided for in R.S. 15:168” to the end.

2005 Amendments. — Acts 2005, No. 343, § 1, effective August 15, 2005, added (B)(2).

Quoted Statutory Material. — Acts 2007, No. 307, § 15, provides that “The Louisiana State Law Institute is hereby directed to make technical changes to statutory laws as necessary to reflect the name changes provided for in this Act.”

JUDICIAL DECISIONS

INDEX

CRIMINAL LAW & PROCEDURE

• Counsel

•• Right to Counsel

••• Trials

CRIMINAL LAW & PROCEDURE

• Counsel

•• Right to Counsel

••• Trials. — Trial court erred in refusing to appoint defendant an attorney to represent him at trial based on its determination that defendant was not indigent because the question of defendant’s indigency was a close one and had the trial court later found defendant able to pay, it could have ordered partial repayment under La. Rev. Stat. Ann. § 15:148. State v. McGowan, 359 So. 2d 972, 1978 La. LEXIS 6093 (June 19, 1978).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 15:148, OPINION No. 78-1254, La. Atty. Gen. Op. No. 1978-1254; 1978 La. AG LEXIS 302.

Court reporter is entitled to compensation for producing transcript in criminal matter. Whether or not compensation may come from the criminal court fund or other public money depends upon whether or not the defendant is indigent (a fact to be determined by the judge), not whether he has retained counsel., OPINION No. 82-84, La. Atty. Gen. Op. No. 1982-84; 1982 La. AG LEXIS 752.

Category: 90-A-4 General Contracts Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature. Pursuant to Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature, the local indigent defender boards may pass resolutions to substitute their names on contracts or any other document to which they are a party for the name of the district public defender for the same district. Opinion No. 07-0210. 2007 La. AG LEXIS 199.

§ 177. [Reserved.]

Quoted Statutory Material. — Acts 2007, No. 307, § 15, provides that “The Louisiana State Law Institute is hereby directed to make technical changes to statutory laws as necessary to reflect the name changes provided for in this Act.”

§ 178. Appointment of appellate and post-conviction counsel in death penalty case.

In a capital case in which the trial counsel was provided to an indigent defendant and in which the jury imposed the death penalty, the court, after imposition of the sentence of death, shall appoint1 the Louisiana Public Defender Board, which shall promptly cause to have enrolled counsel to represent the defendant on direct appeal and in any state post-conviction proceedings, if appropriate. (Acts 1999, No. 1012, § 1, eff. Aug. 15, 1999; Acts 2007, No. 307, § 1, eff. Aug. 15, 2007.)

2007 Amendments. — Acts 2007, No. 307, § 1, effective August 15, 2007, redesignated the former R.S. 15:149.1 as 15:178; and substituted “Louisiana Public Defender Board” for “Indigent Defense Assistance Board.”

Quoted Statutory Material. — Acts 2007, No. 307, § 15, provides that “The Louisiana State Law Institute is hereby directed to make technical changes to statutory laws as necessary to reflect the name changes provided for in this Act.”

CROSS REFERENCES

Louisiana Law. — Limited effect in capital cases, see La. R.S. 15:182.

ADMINISTRATIVE LAW & DECISIONS

Administrative Code. — Guidelines and Eligibility > Certification Guidelines for Capital Appellate Counsel. LAC 22::XV.307.

Guidelines and Eligibility > Certification Guidelines for Capital Post-Conviction Counsel. LAC 22::XV.309.

Guidelines and Eligibility > General Certification Guidelines for Capital Appellate and Post-Conviction Counsel. LAC 22::XV.305.

Procedure for Supplemental Assistance and Appointment of Counsel for Indigent Defendants Sentenced To Death > Appointment of Appellate and Post-Conviction Counsel in Death Penalty Cases. LAC 22::XV.503.

Attorney General. — Category: 90-A-4 General Contracts Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature. Pursuant to Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature, the local indigent defender boards may pass resolutions to substitute their names on contracts or any other document to which they are a party for the name of the district public defender for the same district. Opinion No. 07-0210. 2007 La. AG LEXIS 199.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Feature: Justice in Louisiana: Indigent Defense: The Louisiana Indigent Defense Assistance Board. 50 La Bar Jnl. 97 (August/September, 2002).

Feature: Justice in Louisiana: Indigent Defense: Capital Post-Conviction Project of Louisiana. 50 La Bar Jnl. 98 (August/September, 2002).

General Law Reviews. — Article: The Right to Effective Assistance of Capital Postconviction Counsel: Constitutional Implications of Statutory Grants of Capital Counsel. 2003 Wis. L. Rev. 31 (2003).



Footnote:

1 As appears in enrolled bill.



§ 179. Appointment of counsel at parole revocation and prerevocation hearings.

A. The Department of Public Safety and Corrections shall provide legal representation for each indigent parolee who is charged with violating the conditions of his parole with respect to which he has the right to a parole revocation or prerevocation hearing, if the indigent parolee is entitled by law to representation by counsel and if the parolee requests such representation.

B. The department may appoint counsel or may request that a district court judge in the parish where a parole revocation or prerevocation hearing is to be held appoint counsel to represent the indigent parolee. When requested to do so, the court shall have counsel appointed.

C. Attorneys appointed under the provisions of this Section shall be paid reasonable compensation and reimbursement for expenses necessarily incurred, which shall be fixed and paid by the Department of Public Safety and Corrections. (Added by Acts 1976, No. 653, § 1; Amended by Acts 2007, No. 307, § 16, eff. Aug. 15, 2007.)

LSLI 2007 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated the former R.S. 15:149, as amended by Acts 2007, No. 307, § 1, as R.S. 15:179. In addition, the LSLI substituted “Department of Public Safety and Corrections” for “Department of Corrections” in (A) and (C).

Quoted Statutory Material. — Acts 2007, No. 307, § 15, provides that “The Louisiana State Law Institute is hereby directed to make technical changes to statutory laws as necessary to reflect the name changes provided for in this Act.”

Acts 2007, No. 307, § 16, provides that “The Louisiana State Law Institute is hereby directed to redesignate and renumber into the reserved statutes in Code Title XIV of Title 15 of the Louisiana Revised Statutes of 1950, as provided for in this Act the following: R.S. 15:151.1 as R.S. 15:151, R.S. 15:149 as R.S. 15:179, R.S. 151.3 as R.S. 15:180, R.S. 15:151.4 as R.S. 15:181, R.S. 15:151.5 as R.S. 15:182, and R.S. 151.6 as R.S. 15:183, as provided for in this Act.”

CROSS REFERENCES

Louisiana Law. — Short title, see La. R.S. 15:141.

Revocation of parole for violation of condition; board panels; return to custody hearing; duration of reimprisonment and reparole after revocation; credit for time served; revocation for a technical violation, see La. R.S. 15:574.9.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S.15:414-149., Opinion No. 78-786, La. Atty. Gen. Op. No. 1978-786; 1978 La. AG LEXIS 586.

Category: 90-A-4 General Contracts Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature. Pursuant to Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature, the local indigent defender boards may pass resolutions to substitute their names on contracts or any other document to which they are a party for the name of the district public defender for the same district. Opinion No. 07-0210. 2007 La. AG LEXIS 199.

§ 180. Special reporting requirements.

In addition to the general oversight requirements provided by law, the board shall submit an annual report to the legislature not later than February first of each year, commencing in 1999. The report shall include a comprehensive status report on the board’s activities, the number of meetings of the board and attendance, expenditures, decisions, and actions for the previous fiscal year. The report shall be directed to the chairmen of the standing committees of the Senate and the House of Representatives with subject matter jurisdiction over criminal justice matters. (Acts 1997, No. 1361, § 1, eff. Dec. 31, 1997; Acts 2007, No. 307, § 1, eff. Aug. 15, 2007.)

LSLI 2007 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated the former R.S. 15:151.3, as amended by Acts 2007, No. 307, § 1, as R.S. 15:180.

Quoted Statutory Material. — Acts 2007, No. 307, § 15, provides that “The Louisiana State Law Institute is hereby directed to make technical changes to statutory laws as necessary to reflect the name changes provided for in this Act.”

Acts 2007, No. 307, § 16, provides that “The Louisiana State Law Institute is hereby directed to redesignate and renumber into the reserved statutes in Code Title XIV of Title 15 of the Louisiana Revised Statutes of 1950, as provided for in this Act the following: R.S. 15:151.1 as R.S. 15:151, R.S. 15:149 as R.S. 15:179, R.S. 151.3 as R.S. 15:180, R.S. 15:151.4 as R.S. 15:181, R.S. 15:151.5 as R.S. 15:182, and R.S. 151.6 as R.S. 15:183, as provided for in this Act.”

CROSS REFERENCES

Louisiana Law. — Short title, see La. R.S. 15:141.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Category: 90-A-4 General Contracts Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature. Pursuant to Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature, the local indigent defender boards may pass resolutions to substitute their names on contracts or any other document to which they are a party for the name of the district public defender for the same district. Opinion No. 07-0210. 2007 La. AG LEXIS 199.

§ 181. Limited effect.

The provisions of this Part are intended to facilitate the providing of legal services and related expenses only to the extent required by the Constitution of Louisiana or the Constitution of the United States of America and specific statutory provisions affording the right of counsel to indigent defendants in criminal cases. No provision of this Part or rule adopted pursuant thereto creates or shall be construed to confer substantive or procedural rights in favor of any person accused of an offense. (Acts 1997, No. 1361, § 1, eff. Dec. 31, 1997; Acts 2007, No. 307, § 1, eff. Aug. 15, 2007; Acts 2008, No. 220, § 6, eff. June 14, 2008.)

2008 Amendments. — Acts 2008, No. 220, § 6, effective June 14, 2008, substituted “this Part” for “R.S. 15:141 through 184” twice.

LSLI 2007 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated the former R.S. 15:151.4, as amended by Acts 2007, No. 307, § 1, as R.S. 15:181.

Quoted Statutory Material. — “Former R.S. 15:151 and 151.2 provided for the Indigent Defense Assistance Board in the office of the governor. Acts 2007, No. 307, enacting the Louisiana Public Defender Act, substantially revised these and other provisions on indigency and indigent defenders. See now R.S. 15:146 et seq. Pursuant to Sections 15 and 16 of Acts 2007, No. 307, the Louisiana State Law Institute redesignated R.S. 15:151.1 as R.S. 15:151, and redesignated R.S. 15:151.3 as R.S. 15:180.”

Acts 2007, No. 307, § 15, provides that “The Louisiana State Law Institute is hereby directed to make technical changes to statutory laws as necessary to reflect the name changes provided for in this Act.”

Acts 2007, No. 307, § 16, provides that “The Louisiana State Law Institute is hereby directed to redesignate and renumber into the reserved statutes in Code Title XIV of Title 15 of the Louisiana Revised Statutes of 1950, as provided for in this Act the following: R.S. 15:151.1 as R.S. 15:151, R.S. 15:149 as R.S. 15:179, R.S. 151.3 as R.S. 15:180, R.S. 15:151.4 as R.S. 15:181, R.S. 15:151.5 as R.S. 15:182, and R.S. 151.6 as R.S. 15:183, as provided for in this Act.”

CROSS REFERENCES

Louisiana Law. — Short title, see La. R.S. 15:141.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Category: 90-A-4 General Contracts Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature. Pursuant to Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature, the local indigent defender boards may pass resolutions to substitute their names on contracts or any other document to which they are a party for the name of the district public defender for the same district. Opinion No. 07-0210. 2007 La. AG LEXIS 199.

§ 182. Limited effect in capital cases.

The provisions of R.S. 15:178 are intended for the sole and exclusive purpose of providing legal services and related expenses for capital defendants who have been sentenced to death and are not intended to confer substantive or procedural rights not otherwise provided by law. (Acts 1999, No. 1012, § 1, eff. Aug. 15, 1999; Acts 2007, No. 307, § 1, eff. Aug. 15, 2007; Acts 2008, No. 220, § 6, eff. June 14, 2008.)

2008 Amendments. — Acts 2008, No. 220, § 6, effective June 14, 2008, substituted “R.S. 15:178” for “R.S. 15:149.1 and 151.2(E).”

LSLI 2007 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated the former R.S. 15:151.5, as amended by Acts 2007, No. 307, § 1, as R.S. 15:182.

Quoted Statutory Material. — “Acts 2007, No. 307, enacting the Louisiana Public Defender Act, substantially revised the provisions on indigency and indigent defenders. See now R.S. 15:141 et seq. The subject matter of former R.S. 15:149.1 is now contained in R.S. 15:178. Former R.S. 151.2(E), redesignated as § 151.2(F) by Acts 2005, No. 343, § 1, is now contained in R.S. 15:178.”

Acts 2007, No. 307, § 15, provides that “The Louisiana State Law Institute is hereby directed to make technical changes to statutory laws as necessary to reflect the name changes provided for in this Act.”

Acts 2007, No. 307, § 16, provides that “The Louisiana State Law Institute is hereby directed to redesignate and renumber into the reserved statutes in Code Title XIV of Title 15 of the Louisiana Revised Statutes of 1950, as provided for in this Act the following: R.S. 15:151.1 as R.S. 15:151, R.S. 15:149 as R.S. 15:179, R.S. 151.3 as R.S. 15:180, R.S. 15:151.4 as R.S. 15:181, R.S. 15:151.5 as R.S. 15:182, and R.S. 151.6 as R.S. 15:183, as provided for in this Act.”

CROSS REFERENCES

Louisiana Law. — Short title, see La. R.S. 15:141.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Category: 90-A-4 General Contracts Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature. Pursuant to Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature, the local indigent defender boards may pass resolutions to substitute their names on contracts or any other document to which they are a party for the name of the district public defender for the same district. Opinion No. 07-0210. 2007 La. AG LEXIS 199.

§ 183. Effect of signing of pleadings.

The provisions of Code of Civil Procedure Article 863 shall be applicable to any petition for post-conviction relief and related or responsive pleadings filed by counsel for petitioner or respondent pursuant to the provisions of Code of Criminal Procedure Articles 924 through 930.8. (Acts 1999, No. 1012, § 1, eff. Aug. 15, 1999; Acts 2007, No. 307, § 1, eff. Aug. 15, 2007.)

LSLI 2007 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated the former R.S. 15:151.6, as amended by Acts 2007, No. 307, § 1, as R.S. 15:183.

Quoted Statutory Material. — Acts 2007, No. 307, § 15, provides that “The Louisiana State Law Institute is hereby directed to make technical changes to statutory laws as necessary to reflect the name changes provided for in this Act.”

Acts 2007, No. 307, § 16, provides that “The Louisiana State Law Institute is hereby directed to redesignate and renumber into the reserved statutes in Code Title XIV of Title 15 of the Louisiana Revised Statutes of 1950, as provided for in this Act the following: R.S. 15:151.1 as R.S. 15:151, R.S. 15:149 as R.S. 15:179, R.S. 151.3 as R.S. 15:180, R.S. 15:151.4 as R.S. 15:181, R.S. 15:151.5 as R.S. 15:182, and R.S. 151.6 as R.S. 15:183, as provided for in this Act.”

CROSS REFERENCES

Louisiana Law. — Short title, see La. R.S. 15:141.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Category: 90-A-4 General Contracts Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature. Pursuant to Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature, the local indigent defender boards may pass resolutions to substitute their names on contracts or any other document to which they are a party for the name of the district public defender for the same district. Opinion No. 07-0210. 2007 La. AG LEXIS 199.

§ 184. [Reserved.]

Quoted Statutory Material. — Acts 2007, No. 307, § 15, provides that “The Louisiana State Law Institute is hereby directed to make technical changes to statutory laws as necessary to reflect the name changes provided for in this Act.”

PART 2. INDIGENT PARENT REPRESENTATION.

Editor’s Notes. — Acts 2007, No. 95, § 2, enacted Part II of Code Title XIV of Chapter 1 of Title 15, comprised of R.S. 15:185.1 through 185.9.

§ 185.1. Purpose.

Acts 2007, No. 95, § 4, provides that “Section 4. The Louisiana State Law Institute is hereby directed to place the provisions of R.S. 15:144 through 151.6 in their entirety within Part I of Code Title XIV of Title 15 of the Louisiana Revised Statutes of 1950 and to designate Part I ‘Indigent Defender Representation’. If the Act which originated as House Bill No. 436 [Acts 2007, No. 307] of this 2007 Regular Session of the Legislature is enacted and becomes effective, the Louisiana State Law Institute is hereby directed to place the provisions of R.S. 15:141 through 184 in their entirety within Part I of Code Title XIV of Title 15 of the Louisiana Revised Statutes of 1950 and to designate Part I ‘Indigent Defender Representation.”’

The purpose of this Part is to provide for an effective and efficient system of providing qualified legal representation for indigent parents in child abuse and neglect cases as required by the provisions of the Louisiana Children’s Code. The uniform standards and guidelines and the program to provide for representation of indigent parents in child abuse and neglect cases shall be incrementally implemented and effected throughout the state with a full implementation goal of July 1, 2012. (Acts 2007, No. 95, § 2, eff. Aug. 15, 2007.)

Editor’s Notes. — Acts 2007, No. 95, § 2, enacted Part II of Code Title XIV of Chapter 1 of Title 15, comprised of R.S. 15:185.1 through 185.9.

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 15:185.2.

Indigent Parents’ Representation Program; establishment, see La. Ch.C. Art. 574.

§ 185.2. Definitions.

As used in this Part, the following words shall have the following meanings:

(1) “Board” means the Louisiana Public Defender Board, or any successor to that board, which is authorized to regulate the providing of legal services to indigent persons in criminal proceedings in which the right to counsel attaches under the United States and Louisiana constitutions. The board is also authorized to regulate the providing of representation to indigent parents as authorized by this Part.

(2) “Child abuse and neglect case” means a child protection proceeding conducted by a court exercising juvenile jurisdiction involving the abuse or neglect of children as provided specifically in Titles VI and X of the Louisiana Children’s Code.

(3) “District office” means the office of a district public defender.

(4) “District public defender”, “chief indigent defender”, or “chief public defender” means an attorney employed by or under contract with the board to supervise service providers and enforce standards and guidelines within a judicial district or multiple judicial districts.

(5) “Indigent Parents’ Program” or “the program” means the Indigent Parents’ Representation Program required by the Louisiana Children’s Code and administered in accordance with the provisions of R.S. 15:185.1 through 185.9.

(6) “Indigent parent representation” means the providing of legal services to indigent parents in child abuse and neglect cases as required by the provisions of the Louisiana Children’s Code.

(7) “Public defender” or “indigent defender” means an attorney employed by or under contract with the board, the district public defender, or a nonprofit organization contracting with the board or the district public defender to provide representation to indigent parents in child abuse and neglect cases as required by the provisions of the Louisiana Children’s Code.

(8) “Revenue” or “self-generated revenue” means all revenue received by a judicial district except revenue received as a result of grants, donations, or other forms of assistance when the terms and conditions thereof or of agreements pertaining thereto require otherwise.

(9) “Task Force on Legal Representation in Child Protection Cases” means the task force created by House Concurrent Resolution No. 44 of the 2003 Regular Session of the Legislature. (Acts 2007, No. 95, § 2, eff. Aug. 15, 2007.)

LSLI 2007 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Louisiana Public Defender Board” for “Indigent Defense Assistance Board” in (1), as enacted by Acts 2007, No. 95, § 1.

§ 185.3. Indigent Parents’ Representation Program; duties of the board; subject to appropriation.

A. (1) Subject to appropriation, or the availability of other monies made available to the program, the board shall administer a program to provide representation of indigent parents in child abuse and neglect cases as required by the Louisiana Children’s Code.

(2) Except for the inherent regulatory authority of the Louisiana Supreme Court provided for in Article V, Section 5 of the Constitution of Louisiana, regarding the regulation of the practice of law, the Louisiana Public Defender Board or any successor to that board, shall have all regulatory authority, control, supervision, and jurisdiction, including auditing and enforcement, and all power incidental or necessary thereto to administer a program to provide for the delivery of indigent parent representation throughout the courts of the state of Louisiana.

B. In the administration of the Indigent Parents’ Representation Program, the board shall:

(1) Regularly collect detailed data from judicial districts, where applicable, relating to workload, resources, employees, and expenditures relating to representation of indigent parents.

(2) Review and evaluate the operations of the program and emphasize special training for counsel representing indigent parents.

(3) Review and approve an annual budget for the program.

(4) Review and approve an annual report on the operation of the program and submit such report to the legislature, the governor, and the chief justice of the Louisiana Supreme Court.

(5) Review and approve the strategic plan and budget proposals submitted by the district public defenders on behalf of the districts.

(6) Make an annual report to the legislature regarding the state of the board’s operations and the status of representation of indigent parent services it regulates. Such report shall include at a minimum:

(a) Recommendations for all needed changes in the law regarding the board or any regulated activity.

(b) A complete report on the receipt and expenditure of all funds received by the board and the regional offices, where applicable, including district level data.

(c) Comprehensive workload data.

(7) Ensure that the policies, procedures, and public pronouncements of the board recognize the unique and critical role of parents’ attorneys in safeguarding fundamental rights and promoting the safety, permanency, and well-being of children in the child welfare system.

(8) Promote accessible child welfare, family preservation, medical, educational, substance abuse treatment, and mental health resources for children and their parents in the child welfare system.

(9) Take such actions as necessary and appropriate to secure private and state, federal, or other public funds to help support the program.

(10) Institute or cause to be instituted such legal proceedings as may be necessary to enforce and give effect to any of the duties or powers of the program.

(11) Provide for the employing or contracting with and training of attorneys and other professional and nonprofessional staff that may be necessary to carry out the functions of the program. All attorneys representing indigent parents through this program shall be licensed to practice law in Louisiana and qualified in accordance with standards and guidelines adopted by rule of the board.

(12) Have the ability to contract with organizations or individuals for the provision of legal services for indigent parents in child abuse and neglect cases.

(13) Administer an efficient and effective statewide program for the representation of indigent parents which safeguards their rights and facilitates timely and fair decisionmaking concerning children’s safety, permanency, and well-being.

(14) (a) Establish, and modify as necessary, a plan of organization to conduct the business of regulating and controlling the delivery of services for the representation of indigent parents under its jurisdiction efficiently and thoroughly.

(b) The plan of organization shall provide for the capacity to:

(i) Administer the granting of contracts.

(ii) Analyze and review investigative and audit reports and findings.

(iii) Provide for enforcement of board rules as is necessary for the efficient and thorough regulation and governance of representation of indigent parent services under its jurisdiction.

(15) Develop and disseminate standards, procedures, and policies that will ensure that the representation of indigent parents is provided consistently throughout the state.

(16) Prepare and submit to the Joint Legislative Committee on the Budget on or before March first of each year an annual financial report which outlines the expenditures of local, state, and federal funds for the previous calendar year.

(17) Prepare as of June first of each year, an estimate of unexpended balances in every account in the custody of the board and submit a copy thereof to the governor, the legislative auditor, and the legislative fiscal officer.

(18) Develop and maintain a comprehensive information system on the receipt of revenues by the board, and the districts from local, state, and federal sources, as well as the expenditure of these revenues, and submit a summary of this information annually to the legislature.

(19) Assign appropriate staff to:

(a) Coordinate training of attorneys representing indigent parents in current aspects of criminal and civil law and procedure involving the representation of indigent parents.

(b) Establish and supervise a training and performance evaluation program for attorneys and non-attorney staff members and contractors.

(c) Establish specialized training and educational programs for all attorneys providing indigent parent representation. Such programs shall not be “continuing legal education” as mandated by the Louisiana State Bar Association. The training sponsored by the state program shall be practical training based on models in other states, including trial advocacy and civil and criminal procedure in the nature of mock trials, working seminars, and mentoring. Such educational programs shall also include annual educational programs and introductory educational programs for attorneys prior to providing indigent parent representation.

(d) Consolidate information on important aspects of public defense and provide for a collection of official opinions, legal briefs, and other relevant information.

(e) Provide assistance with research or briefs and provide other technical assistance requested by a public defender providing public defender services.

(f) Apply for and assist in the disbursement of federal funds or other grant money to aid the statewide Indigent Parents’ Representation Program, provided that such gifts, grants, and donations are not otherwise prohibited by law or rule.

(g) Assist the district public defenders in the compliance with standards and guidelines adopted by the board pursuant to this Section. The board staff shall assist the district public defenders with implementation of standards and guidelines and supervision policy and procedures to verify compliance.

(20) Work with representatives of all three branches of state government and child welfare stakeholders, including judges, social service personnel, district attorneys, the Child Advocacy Program, court-appointed special advocate programs (CASA), service providers, and others to promote sound child welfare policies and practice.

C. During the incremental implementation period, the board shall continue working in conjunction with the Task Force on Legal Representation in Child Protection Cases to transform the existing legal representation system for children and indigent parents in child abuse and neglect cases to a more efficient and effective statewide system and to facilitate securing of necessary funding for the system. This transformation includes the board developing standards and oversight mechanisms for providing for quality representation of indigent parents and determining how funding currently administered by the Department of Children and Family Services, office of children and family services, for representation of indigent parents and children shall be redistributed to the board and the Child Advocacy Program of the Mental Health Advocacy Service by July 1, 2012.

D. The powers and duties of the board provided for by this Section shall be in addition to the powers and duties provided for in R.S. 15:147 or as otherwise provided by law. (Acts 2007, No. 95, § 2, eff. Aug. 15, 2007; Acts 2008, No. 220, § 6, eff. June 14, 2008.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Department of Children and Family Services” for “Department of Social Services” in (C). In addition, the LSLI substituted “office of children and family services” for “office of community services (DSS/OCS)” in (C). See Acts 2010, No. 877, § 3.

2008 Amendments. — Acts 2008, No. 220, § 6, effective June 14, 2008, substituted “R.S. 15:147” for “R.S. 15:151.2.”

LSLI 2007 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute inserted “[Repealed, Acts 2007, No. 307, § 11]” following “R.S. 15:151.2” in (D), as enacted by Acts 2007, No. 307, § 2. In addition, the LSLI substituted “Louisiana Public Defender Board” for “Indigent Defense Assistance Board” in (A)(2), as enacted by Acts 2007, No. 95, § 1.

§ 185.4. Standards and guidelines for representation of indigent parents; rulemaking.

A. The board shall adopt all rules necessary to implement the provisions of R.S. 15:185.1 through 185.9.

B. The rules shall include but not be limited to:

(1) Creating mandatory statewide standards and guidelines for the representation of indigent parents in child abuse and neglect cases that require those services to be provided in a manner that is uniformly fair and consistent throughout the state and recognizing the unique and critical role of parents’ attorneys in safeguarding fundamental rights and promoting the safety, permanency, and well-being of children in the child welfare system.

(2) Ensuring the standards and guidelines shall take into consideration all of the following:

(a) Manageable indigent parent representation workloads. — The board shall adopt manageable indigent parent representation workloads that permit the rendering of competent representation through an empirically based case-weighting system that does not count all cases of similar case type equally but rather denotes the actual amount of attorney effort needed to bring a specific case to an appropriate disposition.

(b) Continuity of representation. — The board shall adopt standards and guidelines which ensure that each district devises a plan to provide that to the extent feasible and practicable the same attorney handles a case from appointment contact through completion in all cases.

(c) Documentation of communication. — The board shall adopt standards and guidelines to ensure that defense attorneys providing indigent parent representation provide documentation of communications with clients to meet standards and guidelines established by the board.

(d) Performance supervision protocols. — The board shall adopt standards and guidelines to ensure that all defense attorneys providing indigent parent representation undergo periodic review of their work against the performance standards and guidelines in a fair and consistent manner throughout the state, including creating a uniform evaluation protocol.

(e) Performance of attorneys in all assigned indigent parent representation cases. — The board shall adopt general standards and guidelines that alert defense counsel to courses of action that may be necessary, advisable, or appropriate to providing competent indigent parent representation, including performance standards in the nature of job descriptions.

(3) Creating mandatory qualification standards for attorneys representing indigent parents in child abuse and neglect cases that ensure that those services are provided by competent counsel. Qualification standards shall include both of the following:

(a) The specific training programs that must be completed to provide representation to indigent parents.

(b) The number of years the public defender has spent in the practice of law in good standing with the Louisiana State Bar Association.

(4) Establishing methods of evaluating and enforcing compliance with mandatory statewide standards and guidelines for representing indigent parents.

(5) Establishing methods of monitoring and evaluating compliance with the mandatory indigent parent representation standards and guidelines and the performance of counsel in order to ensure competent representation of indigent parents in all courts of the state.

(6) Establishing a procedure for the review and disposition of client complaints.

(7) Establishing appropriate sanctions for failure to adhere to the mandatory standards and guidelines for the delivery of indigent parent representation.

(8) Establishing a policy of selecting a proportionate number of minority and women attorneys in accordance with the makeup of the general population of the state, to the extent that minority and women attorneys are available and otherwise eligible for selection within each district in accordance with law. Any citizen of majority age shall have a cause of action to enjoin the activities of the board for failure to comply with this provision.

(9) Establishing policies and procedures for ensuring that cases are handled according to the Rules of Professional Conduct.

(10) Establishing policies and procedures for handling conflict of interest cases and overflow cases when workload standards which are established by rules of the board are breached.

(11) Establishing policies and procedures to ensure that detailed expenditure and workload data is collected, recorded, and reported to support strategic planning efforts for the system.

(12) Ensuring data collected, including workload, is collected and maintained in a uniform and timely manner throughout the state to allow the board sound data to support resource needs.

(13) Providing for minimum salary and compensation standards for attorney, investigator, paraprofessional, and any and all other staff necessary for the adequate representation of indigent parents comparable to other positions of similar stature throughout the state.

(14) Establishing processes and procedures to ensure that when a case that is assigned presents a conflict of interest for an attorney providing indigent parent representation, the conflict is identified and handled appropriately and ethically.

(15) Establishing procedures for managing workloads and assigning cases in a manner that ensures that attorneys representing indigent parents are assigned cases according to experience, training, and manageable workloads and caseloads, taking into account case complexity, potential outcomes of the case, and the legal skills required to provide effective assistance of counsel.

(16) Establishing procedures to handle complaints about attorney performance and to ensure that attorneys, office personnel, and clients are aware of avenues available for bringing a complaint and that office procedures do not conflict with the supervisory jurisdiction of the Louisiana Supreme Court and pursuant to the court’s inherent authority provided for in Article V, Section 5 of the Constitution of Louisiana.

C. All rules shall be adopted pursuant to the provisions of the Administrative Procedure Act and shall be subject to legislative oversight by the House Committee on Health and Welfare and the Senate Committee on Health and Welfare. (Acts 2007, No. 95, § 2, eff. Aug. 15, 2007.)

§ 185.5. Indigent Parent Representation Program Fund.

A. “The Louisiana Indigent Parent Representation Program Fund”, hereinafter referred to as “the fund”, is hereby created in the state treasury. Interest earned on the investment of monies in the fund shall be deposited in and credited to the fund. Unexpended and unencumbered monies in the fund at the close of each fiscal year shall remain in the fund. Monies in the fund shall be appropriated, administered, and used solely as provided in this Section.

B. The fund shall be comprised of all monies appropriated by the legislature specifically for the program, donations, fees, or other monies collected or transferred pursuant to the provisions of R.S. 46:460.21(A)(2), or other monies made available to the program. All of such monies required to be deposited in the state treasury in accordance with Article VII, Section 9(A) of the Constitution of Louisiana shall be deposited in the fund after first meeting the requirements of Article VII, Section 9(B) of the Constitution of Louisiana relative to the Bond Security and Redemption Fund.

C. The fund shall be segregated from all other funds and shall be appropriated and used solely and exclusively to provide for the implementation and operation of the Indigent Parents’ Representation Program. Monies so appropriated shall be used to supplement the judicial district indigent defender funds as provided for in R.S. 15:168, or as otherwise provided for by law, and shall not be used to displace, replace, or supplant monies available for this program or the purpose of providing legal representation in child abuse and neglect cases from that fund or from any other source.

D. The fund shall be administered by the Louisiana Public Defender Board, or any successor to that board.

E. The board shall not commingle the monies in the Indigent Parent Representation Program Fund established in this Section with any other monies or funds of the board for any reason. (Acts 2007, No. 95, § 2, eff. Aug. 15, 2007.)

LSLI 2007 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “R.S. 15:168” for “R.S. 15:148” in (C), as enacted by Acts 2007, No. 307, § 2. In addition, the LSLI substituted “Louisiana Public Defender Board” for “Indigent Defense Assistance Board” in (D).

§ 185.6. Special reporting requirements; indigent parent representation cases; penalties.

A. In addition to the general oversight requirements provided by law, each district public defender, or regional director, where applicable, shall submit an annual report to the board no later than February first of each year, commencing in 2008. The report, using the uniform definition of a “case” as defined in Subsection C of this Section, shall include detailed information of the district’s workload, resources, employees, and expenditures for the previous fiscal year.

B. (1) The district public defender shall be responsible for preparing, completing, and submitting the annual report to the board as provided for in Subsection A of this Section.

(2) The district public defender shall be subject to the penalties provided for in Paragraph (3) of this Subsection, payable out of the judicial district indigent defender fund, to the board if any of the following occur:

(a) The failure to file a report.

(b) The failure to timely file a report.

(c) The failure to disclose or accurately disclose any required information.

(d) The filing of a false report.

(3) The amount of the penalty shall be one hundred dollars for each day until the report or the required accurate information is filed.

C. For purposes of this Section, a “case” is defined as a proceeding initiated by the state against an indigent parent or parents pursuant to Title VI or Title X of the Louisiana Children’s Code. Any appeal from a final judgment in such cases shall be counted as a separate case. In the event that a case involves multiple children, the district public defender, or regional director, where applicable, shall track, record, and report the number of children per case.

D. The board shall draft, administer, and furnish reporting forms to the district public defender which request detailed information of the district’s workload, resources, employees, and expenditures for the previous fiscal year based on the uniform definition of a “case” as defined in Subsection C of this Section. (Acts 2007, No. 95, § 2, eff. Aug. 15, 2007.)

CROSS REFERENCES

Louisiana Law. — Implementation of indigent parent representation program; timeline, see La. R.S. 15:185.9.

§ 185.7. Rights of action; interpretation of Part.

A. It is not the intent of the legislature to create any new right, right of action, or cause of action or eliminate any right, right of action, or cause of action existing under current law. Nothing contained in the provisions of this Part shall create, expressly or by implication, any right, claim, or cause of action in favor of anyone in connection with the delivery of indigent parent representation.

B. In addition to the provisions of Subsection A of this Section, nothing herein, nor any standards, guidelines, or rules adopted as a result hereof, shall be construed to provide any person the basis of any claim that the attorney or attorneys appointed to him pursuant to this statute performed in an ineffective manner. It shall be presumptive evidence that any attorney performing indigent parent representation pursuant to the auspices of this statute is currently certified to have met the standards and guidelines adopted by the board to provide indigent parent representation in an effective manner.

C. Nothing contained in this Part shall be construed to overrule, expand, or extend, directly or by analogy, the duties of attorneys providing representation of indigent parents as otherwise required by the provisions of the Louisiana Children’s Code. (Acts 2007, No. 95, § 2, eff. Aug. 15, 2007.)

§ 185.8. Auditing; district reporting.

Each district public defender shall work in conjunction with the legislative auditor in developing uniform audit reports regarding the representation of indigent parents as required by R.S. 24:515.1, which shall require the following to be included in that report:

(1) The amount of all state revenue provided by the legislature from general or special appropriations, or revenue passed through by state agencies.

(2) The amount of all revenue provided by local government from general or special appropriations, appropriations required by law, and revenue from the criminal court fund.

(3) The amount of grant funding from federal pass-through or categorical grants, grants from nonprofit organizations, and private and corporate foundations.

(4) The amount of funding received from any self-generated revenue. (Acts 2007, No. 95, § 2, eff. Aug. 15, 2007.)


§ 185.9. Implementation of indigent parent representation program; timeline.

A. In the development of the Indigent Parents’ Representation Program, the board shall consider all of the following:

(1) Forms of delivery of representation that maximize the efficient and effective provision of counsel to indigent parents.

(2) The local variances which occur from judicial district to judicial district throughout the state.

(3) The variations in representation practices and procedures in rural, urban, and suburban jurisdictions.

B. (1) Subject to appropriation, or the availability of other monies made available to the program, the board shall develop a program which considers the interest of establishing a flexible delivery system that is responsive to and respectful of jurisdictional variances and local community needs and interests and incrementally implementing that program throughout the state with a full implementation goal of July 1, 2012.

(2) The board shall determine the best method of incremental implementation of the Indigent Parents’ Representation Program that is the most efficient, feasible, practicable, and appropriate to provide for the delivery of indigent parent representation as required by the provisions of this Part and rules adopted by the board.

(3) The board shall work in conjunction with the Task Force on Legal Representation in Child Protection Cases in developing the implementation of the parents’ representation program.

C. In recognition of the provisions of this Section, the board shall:

(1) Adopt all rules required by the provisions of this Part by August 15, 2008.

(2) Require all district public defenders to provide reporting of cases as required by R.S. 15:185.6 no later than January 1, 2009.

(3) The board shall develop a plan of implementation in conjunction with the Task Force on Legal Representation in Child Protection Cases and appear before the House and Senate committees on health and welfare and provide a report of the status of the implementation of the Indigent Parents’ Representation Program prior to the convening of the 2010 Regular Session of the Legislature. (Acts 2007, No. 95, § 2, eff. Aug. 15, 2007.)

CODE TITLE 15. MOTION TO QUASH. [BLANK.]

CODE TITLE 16. ARRAIGNMENT AND PLEAS. [BLANK.]

CODE TITLE 17. TIME LIMITATIONS. [REPEALED.]

CODE TITLE 18. DOUBLE JEOPARDY. [BLANK.]

CODE TITLE 19. JURISDICTION AND VENUE.

§ 191. Place of trial of criminal neglect of family cases.

When any person shall desert or intentionally not support his family in violation of R.S. 14:74, the offense may be prosecuted and punished:

(1) In the parish where the person owing the duty of support resides or is found, or

(2) In the parish where the last matrimonial domicile was established, or

(3) In the parish where the person (or persons) to whom the duty of support is owed establishes a bona fide residence, provided that this provision shall be effective only if the person to whom the duty of support was owed was justified in establishing a separate residence. (Acts 1966, No. 311, § 2, eff. Jan. 1, 1967.)
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CIVIL PROCEDURE

• Jurisdiction

•• Subject Matter Jurisdiction

••• Jurisdiction Over Actions

•••• General Overview. — Children were living and being cared for by their grandmother in the parish and that was sufficient to establish a bona fide residence and consonant with the purpose of former La. Rev. Stat. Ann. § 15:16.1 (now La. Rev. Stat. Ann. § 15:191) to prosecute the father for criminally neglecting his family. State v. Maxie, 221 LA. 518, 59 So. 2d 706, 1952 La. LEXIS 1223 (Apr. 28, 1952).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• General Overview. — Trial court did not err in convicting defendant of intentional failure to support his minor child where the evidence showed that defendant was employed, was aware of the minor child, and the child was in need of support. State v. Jackson, 485 So. 2d 630, 1986 La. App. LEXIS 6343 (Mar. 12, 1986).

CODE TITLE 20. CHANGE OF VENUE. [BLANK.]

CODE TITLE 21. INSANITY PROCEEDINGS.

§ 211. Procedures in handling defendants committed to mental institutions because of lack of capacity to stand trial.

A. The medical staff of a mental institution to which a defendant is committed after he has been found not guilty by reason of insanity or after a court determines that he lacks mental capacity to proceed with a criminal trial shall review the defendant’s record after the first sixty days and after one hundred twenty days of commitment and every one hundred eighty days thereafter to determine his present mental condition and whether he is presently capable of being discharged, conditionally or unconditionally, or being placed on probation, without being a danger to others or himself, or presently capable of standing trial. The superintendent of the institution shall make such recommendations to the review panel or the court as provided for in Title XXI relating to insanity proceedings of the Code of Criminal Procedure.

B. The medical staff shall, as long as the defendant remains in the mental institution, have full authority to determine whether his condition is such as to require that he be confined in a security ward or place designated pursuant to R.S. 28:25 for the confinement of patients charged with crimes or misdemeanors, or should be transferred into a different type of ward in the institution. (Acts 1966, No. 311, § 2, eff. Jan. 1, 1967; Acts 1987, No. 928, § 3, eff. July 20, 1987; Acts 1988, No. 383, § 2.)

CROSS REFERENCES

Louisiana Law. — Judicial commitment; review; appeals, see La. R.S. 28:56.
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CRIMINAL LAW & PROCEDURE

• Pretrial Motions & Procedures

•• Competency to Stand Trial. — Commitment to a mental institution under La. Code Crim. Proc. Ann. art. 648 is civil in nature and not governed by the provisions of La. Rev. Stat. Ann. § 15:211. State v. Ferguson, 776 So. 2d 481, 2000 La. App. LEXIS 2292 (Oct. 11, 2000).

• Habeas Corpus

•• Procedure

••• Filing of Petition

•••• General Overview. — Under either former La. Rev. Stat. Ann. § 15:114 (now La. code Crim. Proc. Ann. art. 352) or La. Code Civ. Proc. Ann. art. 3822, a district judge may grant a writ of habeas corpus for any person in actual custody in their respective districts except that under former La. Rev. Stat. Ann. § 15:271(C) (now La. Rev. Stat. Ann. § 15:211), if a patient has been committed to a mental institution by a court order, only the committing court can release the patient. State ex rel. Caesar v. Gremillion, 247 LA. 1108, 176 So. 2d 394, 1965 La. LEXIS 2014 (June 7, 1965).

In petitioner inmate’s application for a writ of habeas corpus to release him from respondent hospital, the inmate was entitled to a hearing regarding whether he was presently insane because under former La. Rev. Stat. Ann. §§ 15:267 (now La. Code Crim. Proc. Ann. art. 641) and 271(B) (now La. Rev. Stat. Ann. § 15:211), the hospital authorities determined that he was able to understand the criminal proceedings against him for his indictment for aggravated rape. State ex rel. Caesar v. Gremillion, 247 LA. 1108, 176 So. 2d 394, 1965 La. LEXIS 2014 (June 7, 1965).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Lockhart commitments are civil commitments, but are excluded from the six-month limitation on commitments as added to La. R.S. 28:56 by Act 985 of 1997. Instead, they are governed by La. R.S. 15:211., Opinion No. 98-44, La. Atty. Gen. Op. No. 1998-44; 1998 La. AG LEXIS 217.

CODE TITLE 22. RECUSATION OF JUDGES AND DISTRICT ATTORNEYS.

§ 221. Appointment of substitute judge by supreme court.

Whenever any district judge is prevented by any cause whatever from holding court, and that fact is made to appear, by the certificate of the clerk under the seal of the court, to the supreme court or to any justice thereof, if in the judgment of the court or any justice the public interest so requires, the court or such justice shall designate and appoint any district judge of any other district to hold said court and discharge all the duties of the judge so disabled during such disability. Such appointment shall be filed in the clerk’s office of and entered on the minutes of said district court, and a certified copy thereof, under the seal of the court, shall be transmitted by the clerk of the district court to the district judge so designated and appointed. (Acts 1966, No. 311, § 2, eff. Jan. 1, 1967.)

CODE TITLE 23. DISMISSAL OF PROSECUTION. [BLANK.]

CODE TITLE 24. PROCEDURES PRIOR TO TRIAL.

§ 241. Medical, psychological, psychiatric examination of certain victims under age eighteen; polygraph examinations; prohibition.

A. If the defendant is charged with a violation of R.S. 14:93 or any provision of Subpart C of Part II, Subpart B of Part IV, or Subpart A(1) or A(4) of Part V of Chapter 1 of Title 14 of the Louisiana Revised Statutes of 1950, and the victim was under the age of eighteen at the time of the offense, the defendant shall not be entitled to compel the victim to submit to a medical, psychological, or psychiatric examination, unless the court finds, after a contradictory hearing with the state, that such an examination is necessary and appropriate and will not cause the victim undue emotional stress and is not being sought for the purpose of harassing or intimidating the victim. At such a hearing the defendant shall not be entitled to compel the attendance of the victim.

B. No law enforcement officer, prosecutor, or other governmental official shall request or require any victim, regardless of age, of an alleged sex offense as defined in R.S. 15:541 to submit to a polygraph examination or other device used to measure the truthfulness of the victim as a condition of proceeding with the investigation of the offense.

C. The refusal of a victim of an alleged sex offense to submit to an examination described in Subsection B of this Section shall not prevent the investigation, charging, or prosecution of the offense. (Acts 1995, No. 754, § 1; Acts 2008, No. 816, § 1, eff. Aug. 15, 2008.)

2008 Amendments. — Acts 2008, No. 816, § 1, effective August 15, 2008, inserted “polygraph examinations” in the section heading; and added (B) and (C).
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CRIMINAL LAW & PROCEDURE

• Witnesses

•• General Overview. — Minor victim was not required to submit to a medical, psychological, or psychiatric examination unless the court found the circumstances required it after a hearing. State v. Chapman, 683 So. 2d 1236, 1996 La. App. LEXIS 2393 (Oct. 9, 1996), writ of certiorari denied by La. 97-0583, 700 So. 2d 505, 1997 La. LEXIS 2597 (La. Sept. 5, 1997).

§ 242. Pretrial diversion for driving while intoxicated; reporting.

Notwithstanding any provision of law to the contrary, if a person is placed into a pretrial diversion program following an arrest for a violation of R.S. 14:98, operating a vehicle while intoxicated, or a parish or municipal ordinance that prohibits operating a vehicle while intoxicated, while impaired, or while under the influence of alcohol, drugs, or any controlled dangerous substance, then the prosecuting authority shall maintain a record consisting of the name of the person, the arrest date, and a description of the pretrial intervention or diversion program into which the person was placed. Such record shall become a public record when the person has successfully completed the intervention program or is terminated from the program. (Acts 1997, No. 714, § 1.)

CROSS REFERENCES

Louisiana Law. — Pretrial diversion program for driving while intoxicated; criminal history records, see La. R.S. 15:578.1.

Exceptions, see La. R.S. 44:4.1.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — Defendant’s sentence as a second offender on a driving under the influence charge was reversed where the prior conviction was not sufficiently stated in the affidavit to include the time and place of an earlier conviction as required under former La. Code Crim. Proc. Ann. art. 242 (now La. Code Crim. Proc. Ann. art. 483, La. Rev. Stat. Ann. § 15:242. State v. Montgomery, 250 LA. 326, 195 So. 2d 285, 1967 La. LEXIS 2823 (Feb. 20, 1967).

CODE TITLE 25. COMPULSORY PROCESS.

§ 251. [Blank.]

§ 252. Witnesses’ fees and mileage.

Witnesses subpoenaed in all preliminary criminal trials or proceedings, for attendance before grand juries and upon final trials shall receive a per diem of three dollars per day and mileage of not more than five cents for each mile necessarily traveled in going to and returning from court, the exact amount to be fixed by the police juries of the several parishes, provided, however, that in the parishes of Acadia and Vermilion witnesses shall not be allowed any fees, per diem or mileage in all preliminary criminal trials or proceedings and for attendance before grand juries, provided further, however, that witnesses subpoenaed in the parishes of Acadia and Vermilion upon final trials shall receive a per diem of three dollars per day and mileage of not more than five cents for each mile necessarily travelled in going to and returning from court, the exact amount to be fixed by the police juries of the parishes of Acadia and Vermilion. (Added by Acts 1966, No. 311, § 2, eff. Jan. 1, 1967; Amended by Acts 1969, No. 167, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Loss of salary and witness’s expenses are not the “witness fees.” Compensable by parish treasuries or their respective “Criminal Court Funds” pursuant to R.S. 15:571.11 and R.S. 15:304. See also: 15:252 et seq., OPINION No. 78-923, La. Atty. Gen. Op. No. 1978-923; 1978 La. AG LEXIS 537.

Auxiliary police officers are entitled to the special witness fee provided in R.S. 15:255 because they are commissioned officers with assigned hours, duties, & responsibilities, and because it furthers the sound public policy of encouraging volunteer law enforcement activity., OPINION No. 83-49-A, La. Atty. Gen. Op. No. 1983-49; 1983 La. AG LEXIS 300.

Discussion of provisions relating to off-duty witness fees for law enforcement officers., OPINION No. 84-577, La. Atty. Gen. Op. No. 1984-577; 1985 La. AG LEXIS 784.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Not Endowed by Their Creator: State Mandated Expenses of Louisiana Parish Governing Bodies. 50 La. L. Rev. 635 (March, 1990).

§ 253. Witnesses not residents of parish.

Witnesses who are summoned to testify in prosecutions pending in other parishes than those in which they reside, shall receive a compensation of five cents for every mile they may necessarily travel in going and returning, and five dollars for every day they may be necessarily in attendance upon the court. (Acts 1966, No. 311, § 2, eff. Jan. 1, 1967.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Loss of salary and witness’s expenses are not the “witness fees.” Compensable by parish treasuries or their respective “Criminal Court Funds” pursuant to R.S. 15:571.11 and R.S. 15:304. See also: 15:252 et seq., OPINION No. 78-923, La. Atty. Gen. Op. No. 1978-923; 1978 La. AG LEXIS 537.

§ 254. Sheriffs, jurors and law enforcement officers not entitled to witness fees.

No sheriff, deputy sheriff or juror, and no law enforcement officer except as otherwise provided by R.S. 15:254.1 and R.S. 15:255 while attending court as such, shall be allowed any compensation for attendance as a witness in any criminal case. (Added by Acts 1966, No. 311, § 2, eff. Jan. 1, 1967; Amended by Acts 1975, No. 568, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Loss of salary and witness’s expenses are not the “witness fees.” Compensable by parish treasuries or their respective “Criminal Court Funds” pursuant to R.S. 15:571.11 and R.S. 15:304. See also: 15:252 et seq., OPINION No. 78-923, La. Atty. Gen. Op. No. 1978-923; 1978 La. AG LEXIS 537.

R.S. 15:255; R.S. 15:254, OPINION No. 81-130, La. Atty. Gen. Op. No. 1981-130; 1981 La. AG LEXIS 380.

R.S.15:255 & 15:256, OPINION No. 82-36, La. Atty. Gen. Op. No. 1982-36; 1982 La. AG LEXIS 762.

Pursuant to R.S. 15:254(D), the “Town of Sorrento-Witness Fee Fund” can only be used to pay witness fees to off-duty law enforcement officers. Surplus funds in that account cannot be used to purchase police supplies and equipment. The judge(s) of the Parish Court should reduce the amount of costs collected in applicable cases arising within Sorrento, so that the amount collected will not substantially deviate from the amount needed to pay the witness fees., OPINION No. 92-520, La. Atty. Gen. Op. No. 1992-520; 1992 La. AG LEXIS 416.

§ 254.1. Compensation of off-duty law enforcement officers; City Court of New Iberia.

A. Any sheriff, deputy sheriff, city or state police officer, or other law enforcement officer subpoenaed to testify in a traffic, criminal, or juvenile case before the City Court of New Iberia or on a date or at a time when such an officer is off duty shall be paid the sum of fifty dollars per case per day by the clerk of the city of New Iberia. The clerk of the city of New Iberia shall transmit the fees due under this Section to the law enforcement officer’s employer within thirty days after the officer qualifies for the fee. The employer shall be responsible for calculating and withholding all requisite deductions for taxes and for transferring or remitting all sums of employee withholdings to the appropriate taxing authorities, on behalf of the law enforcement officer and, within thirty days after receipt of the funds, for making payment of the appropriate net amount to the law enforcement officer. Compensation allowed law enforcement officers as witnesses in accordance with the provisions of this Section shall not be deemed to be in lieu of, or to constitute any portion of, the salary or compensation paid to such law enforcement officers for the performance of the duties of their jobs, nor shall the payment of such witness fees be taken into consideration in determining the salary, any salary increase, or any supplemental pay by the state to which any law enforcement officer is or becomes entitled.

B. (1) The maximum allowable fee to be received by an officer on any given day when he is summoned in an off-duty status shall be one hundred fifty dollars per day, no matter how many summonses he receives per specific day. Said sum shall be in addition to any other compensation the law enforcement officer is eligible to receive from his or her employer.

(2) Witness fees provided by this Subsection shall be paid from costs of court which shall be assessed and collected in individual cases in which there is a plea of guilty or a conviction, in accordance with a schedule of costs adopted by the judge or judges of the City Court of New Iberia. The costs so collected shall be placed in a special fund maintained and administered by the governing authority, the city of New Iberia, and from which the governing authority shall pay the witness fees provided for herein.

(3) The judge or judges of the City Court of New Iberia may adjust the schedule of costs from time to time as the need for funds may require.

C. As a condition precedent to receipt of the compensation provided in this Section, the law enforcement officer and his superior shall be required to certify to the clerk of the City Court of New Iberia that the officer was summoned to testify on a day while he was off duty and did in fact appear in court as commanded in the subpoena. (Acts 1985, No. 981, § 1; Acts 1992, No. 667, § 1; Acts 2005, No. 96, § 2, eff. Jan. 1, 2006.)

2005 Amendments. — Acts 2005, No. 96, § 2, effective January 1, 2006, in (A), substituted “fifty dollars per case per day” for “twenty-five dollars per case per day,” and added the last three sentences; and substituted “one hundred fifty dollars per day” for “seventy-five dollars per day” in (B)(1).

CROSS REFERENCES

Louisiana Law. — Sheriffs, jurors and law enforcement officers not entitled to witness fees, see La. R.S. 15:254.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Loss of salary and witness’s expenses are not the “witness fees.” Compensable by parish treasuries or their respective “Criminal Court Funds” pursuant to R.S. 15:571.11 and R.S. 15:304. See also: 15:252 et seq., OPINION No. 78-923, La. Atty. Gen. Op. No. 1978-923; 1978 La. AG LEXIS 537.

§ 254.2. Compensation of off-duty law enforcement officers; Fifteenth Judicial District Court, Lafayette Parish.

Any sheriff, deputy sheriff, city or state police officer, or other law enforcement officer subpoenaed to testify in a criminal case in Lafayette Parish before the Fifteenth Judicial District Court on a date or at a time when such officer is off duty shall be paid the sum of fifteen dollars per day by the clerk of court of Lafayette Parish. The clerk of court of Lafayette Parish shall transmit the fees due under this Section to the law enforcement officer’s employer within thirty days after the officer qualifies for the fee. The employer shall be responsible for calculating and withholding all requisite deductions for taxes and for transferring or remitting all sums of employee withholdings to the appropriate taxing authorities, on behalf of the law enforcement officer and, within thirty days after receipt of the funds, for making payment of the appropriate net amount to the law enforcement officer. Said sum shall be in addition to any other compensation the aforesaid law enforcement officer is eligible to receive. Provided that as a condition precedent to receipt of the compensation provided in this Section, the aforesaid law enforcement officer and his superior shall be required to certify to the clerk of court issuing the subpoena that the officer was summoned to testify on a day while he was off duty and did in fact appear in court as commanded in the subpoena. Said sum shall not be taxed as court costs. (Added by Acts 1979, No. 293, § 1; Amended by Acts 2005, No. 96, § 2, eff. Jan. 1, 2006.)

2005 Amendments. — Acts 2005, No. 96, § 2, effective January 1, 2006, inserted the second and third sentences.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S.15:255 & 15:256, OPINION No. 82-36, La. Atty. Gen. Op. No. 1982-36; 1982 La. AG LEXIS 762.

§ 254.3. Compensation of off-duty law enforcement officers; City Court of Lafayette.

Any sheriff, deputy sheriff, city or state police officer, or other law enforcement officer subpoenaed to testify in a traffic or criminal case before the City Court of Lafayette on a date or at a time when such officer is off duty shall be paid the sum of five dollars per day by the clerk of the City Court of Lafayette. The clerk of the City Court of Lafayette shall transmit the fees due under this Section to the law enforcement officer’s employer within thirty days after the officer qualifies for the fee. The employer shall be responsible for calculating and withholding all requisite deductions for taxes and for transferring or remitting all sums of employee withholdings to the appropriate taxing authorities, on behalf of the law enforcement officer and, within thirty days after receipt of the funds, for making payment of the appropriate net amount to the law enforcement officer. Provided that as a condition precedent to receipt of the compensation provided in this Section, the aforesaid law enforcement officer and his superior shall be required to certify to the clerk of the City Court of Lafayette that the officer was summoned to testify on a day while he was off duty and did in fact appear in court as commanded in the subpoena. The maximum allowable fee to be received by an officer on any given day when he is summoned in an off-duty status will be five dollars, no matter how many summons he receives for the specific day. Said sum shall be in addition to any other compensation the aforesaid law enforcement officer is eligible to receive. Said sum shall not be taxed as court costs. (Added by Acts 1979, No. 294, § 1; Amended by Acts 2005, No. 96, § 2, eff. Jan. 1, 2006.)

2005 Amendments. — Acts 2005, No. 96, § 2, effective January 1, 2006, inserted the second and third sentences.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 15:255; R.S. 15:254, OPINION No. 81-130, La. Atty. Gen. Op. No. 1981-130; 1981 La. AG LEXIS 380.

R.S.15:255 & 15:256, OPINION No. 82-36, La. Atty. Gen. Op. No. 1982-36; 1982 La. AG LEXIS 762.

§ 254.4. Compensation of off-duty law enforcement officers; Twenty-Seventh Judicial District Court, St. Landry Parish.

A. Any deputy sheriff, city or state police officer, or other law enforcement officer subpoenaed to testify in a criminal case before the Twenty-Seventh Judicial District Court on a date or at a time when such officer is off duty shall be paid the sum of fifteen dollars per day by the clerk of court. The clerk of court shall transmit the fees due under this Section to the law enforcement officer’s employer within thirty days after the officer qualifies for the fee. The employer shall be responsible for calculating and withholding all requisite deductions for taxes and for transferring or remitting all sums of employee withholdings to the appropriate taxing authorities, on behalf of the law enforcement officer and, within thirty days after receipt of the funds, for making payment of the appropriate net amount to the law enforcement officer. Said sum shall be in addition to any other compensation the aforesaid law enforcement officer is eligible to receive. Provided that as a condition precedent to receipt of the compensation provided in this Subsection, the aforesaid law enforcement officer and his superior shall be required to certify to the clerk of court issuing the subpoena that the officer was summoned to testify on a day while he was off duty and did in fact appear in court as commanded in the subpoena. Said sum shall not be taxed as court costs.

B. Any deputy sheriff, city or state police officer, or other law enforcement officer subpoenaed to testify in a traffic or criminal case before the city court of Opelousas or Eunice on a date or at a time when such officer is off duty shall be paid the sum of five dollars per day by the clerk of the respective city courts. The clerk shall transmit the fees due under this Section to the law enforcement officer’s employer within thirty days after the officer qualifies for the fee. The employer shall be responsible for calculating and withholding all requisite deductions for taxes and for transferring or remitting all sums of employee withholdings to the appropriate taxing authorities, on behalf of the law enforcement officer and, within thirty days after receipt of the funds, for making payment of the appropriate net amount to the law enforcement officer. Provided that as a condition precedent to receipt of the compensation provided in this Subsection, the aforesaid law enforcement officer and his superior shall be required to certify to the clerk of the respective city courts that the officer was summoned to testify on a day while he was off duty and did in fact appear in court as commanded in the subpoena. The maximum allowable fee to be received by an officer on any given day when he is summoned in an off-duty status will be five dollars, regardless of how many summons he receives for the specific day. Said sum shall be in addition to any other compensation the aforesaid law enforcement officer is eligible to receive. Said sum shall not be taxed as court costs. (Added by Acts 1980, No. 281, § 1; Amended by Acts 2005, No. 96, § 2, eff. Jan. 1, 2006.)

2005 Amendments. — Acts 2005, No. 96, § 2, effective January 1, 2006, inserted the second and third sentences in (A) and (B).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — (1) La. R.S. 15:254.4 is presumed to be valid; and (2) The Eunice City Court may satisfy the witness fees of off duty law enforcement officers by charging them to the City’s special account which holds funds collected as court costs., OPINION No. 81-68, La. Atty. Gen. Op. No. 1981-68; 1981 La. AG LEXIS 180.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Not Endowed by Their Creator: State Mandated Expenses of Louisiana Parish Governing Bodies. 50 La. L. Rev. 635 (March, 1990).

§ 254.5. Plans for witness fees to off-duty law enforcement officers; Ascension Parish.

A. The governing authority of Ascension Parish shall adopt a plan under which each law enforcement officer who, because of his official connections with any criminal case as the arresting officer or in some other official capacity, is required to be present as a witness in any criminal case which is being tried in the Ascension Parish Court, during any time when he otherwise is not required to report to work or perform the duties of his job, shall be paid witness fees in the amount of fifteen dollars for each case for which his presence in the court is required and for which he was present. No officer shall be allowed more than thirty dollars in any one day regardless of the number of cases for which he is required to be present.

B. The plan adopted for the payment of witness fees to law enforcement officers shall be applicable to all law enforcement officers alike and shall be paid whenever any law enforcement officer is required to be present and is present in one or more cases in such court during his regular time off.

C. Compensation allowed law enforcement officers as witnesses in accordance with the provisions of this Section shall not be deemed to be in lieu of, or to constitute any portion of, the salary or compensation paid to such law enforcement officers for the performance of the duties of their jobs, nor shall the payment of such witness fees be taken into consideration in determining the salary, any salary increase or any supplemental pay by the state to which any law enforcement officer is or becomes entitled.

D. Witness fees provided for by this Section shall be paid from costs of court collected in individual cases tried in the parish court, which shall be assessed as a part of the costs of court to be collected in such cases, and shall be collected for each case in which there is a plea of guilty or in which there is a conviction. When the governing authority adopts a plan for the payment of these witness fees, the judge or judges of the parish court shall adopt a schedule of costs which shall be applicable in each case to which such costs are applicable. All of such costs shall be placed, as they are collected, in a special fund which shall be maintained and be administered by the parish governing authority and from which the witness fees herein provided for shall be paid. Fees due under this Section shall be transmitted to the law enforcement officer’s employer within thirty days after the officer qualifies for the fee. The employer shall be responsible for calculating and withholding all requisite deductions for taxes and for transferring or remitting all sums of employee withholdings to the appropriate taxing authorities, on behalf of the law enforcement officer and, within thirty days after receipt of the funds, for making payment of the appropriate net amount to the law enforcement officer. The judge or judges shall have authority, from time to time as the needs of the fund require, to adjust the schedule of costs. (Added by Acts 1982, No. 613, § 1; Amended by Acts 1993, No. 705, § 1; Acts 2005, No. 96, § 2, eff. Jan. 1, 2006.)

2005 Amendments. — Acts 2005, No. 96, § 2, effective January 1, 2006, inserted the fourth and fifth sentences in (D).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Pursuant to R.S. 15:254(D), the “Town of Sorrento-Witness Fee Fund” can only be used to pay witness fees to off-duty law enforcement officers. Surplus funds in that account cannot be used to purchase police supplies and equipment. The judge(s) of the Parish Court should reduce the amount of costs collected in applicable cases arising within Sorrento, so that the amount collected will not substantially deviate from the amount needed to pay the witness fees., OPINION No. 92-520, La. Atty. Gen. Op. No. 1992-520; 1992 La. AG LEXIS 416.

§ 254.6. Compensation of off-duty law enforcement officers; mayor’s court, town of Welsh.

A. Any sheriff, deputy sheriff, city or state police officer, or other law enforcement officer subpoenaed to testify in a case before the mayor’s court of Welsh on a date or at a time when such an officer is off duty shall be paid the sum of twenty-five dollars per case per day by the clerk of the town of Welsh. The clerk of the town of Welsh shall transmit the fees due under this Section to the law enforcement officer’s employer within thirty days after the officer qualifies for the fee. The employer shall be responsible for calculating and withholding all requisite deductions for taxes and for transferring or remitting all sums of employee withholdings to the appropriate taxing authorities, on behalf of the law enforcement officer and, within thirty days after receipt of the funds, for making payment of the appropriate net amount to the law enforcement officer. Compensation allowed law enforcement officers as witnesses in accordance with the provisions of this Section shall not be deemed to be in lieu of, or to constitute any portion of, the salary or compensation paid to such law enforcement officers for the performance of the duties of their jobs, nor shall the payment of such witness fees be taken into consideration in determining the salary, any salary increase, or any supplemental pay by the state to which any law enforcement officer is or becomes entitled.

B. (1) The maximum allowable fee to be received by an officer on any given day when he is summoned in an off-duty status shall be seventy-five dollars per day, no matter how many summonses he receives per specific day. This fee shall be in addition to any other compensation the law enforcement officer is eligible to receive from his or her employer.

(2) (a) Notwithstanding the provisions of R.S. 33:441(A), witness fees provided by this Subsection shall be paid from costs of court which shall be assessed and collected in individual cases in which there is a plea of guilty or a conviction, in accordance with a schedule of costs adopted by the mayor’s court. The costs so collected shall be placed in a special fund maintained and administered by the clerk of the town of Welsh, and from which the governing authority shall pay the witness fees provided for herein.

(b) All unexpended and unencumbered funds remaining in the witness fee account at the end of each calendar year may be transferred by the clerk to the town’s general fund for the purpose of paying for infrastructure improvements and equipment.

(3) The mayor’s court of the town of Welsh may adjust the schedule of costs from time to time as the need for funds may require.

C. As a condition precedent to receipt of the compensation provided in this Section, the law enforcement officer and his superior shall be required to certify to the clerk of the town of Welsh that the officer was summoned to testify on a day while he was off duty and did in fact appear in court as commanded in the subpoena. (Acts 1995, No. 775, § 1; Acts 2003, No. 464, § 1, eff. June 20, 2003; Acts 2005, No. 96, § 2, eff. Jan. 1, 2006.)

2005 Amendments. — Acts 2005, No. 96, § 2, effective January 1, 2006, added the last three sentences in (A).

2003 Amendments. — Acts 2003, No. 464, § 1, effective June 20, 2003, redesignated the former (B)(2) as (B)(2)(a) and added (B)(2)(b).

CROSS REFERENCES

Louisiana Law. — Witness fees to off-duty law enforcement officers, see La. R.S. 15:255.

Federal Law. — Fair Labor Standards Act, 29 USCS § 201 et seq.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Witness fees shall be paid off-duty law enforcement officers in the Town of Welsh who are subpoenaed to testify. OPINION NUMBER 95-392, La. Atty. Gen. Op. No. 1995-392; 1995 La. AG LEXIS 348.

§ 254.7. Compensation of off-duty law enforcement officers; City Court of Slidell.

Any sheriff, deputy sheriff, city or state police officer, or other law enforcement officer subpoenaed to testify in a traffic, criminal, or juvenile case before the City Court of Slidell on a date or at a time when such officer is off duty shall be paid the sum of twenty-five dollars per subpoena per day by the clerk of the City Court of Slidell. The clerk of the City Court of Slidell shall transmit the fees due under this Section to the law enforcement officer’s employer within thirty days after the officer qualifies for the fee. The employer shall be responsible for calculating and withholding all requisite deductions for taxes and for transferring or remitting all sums of employee withholdings to the appropriate taxing authorities, on behalf of the law enforcement officer and, within thirty days after receipt of the funds, for making payment of the appropriate net amount to the law enforcement officer. Compensation allowed law enforcement officers as witnesses in accordance with the provisions of this Section shall not be deemed to be in lieu of, or to constitute any portion of, the salary or compensation paid to such law enforcement officers for the performance of the duties of their jobs, nor shall the payment of such witness fees be taken into consideration in determining the salary, any salary increase, or any supplemental pay by the state to which any law enforcement officer is or becomes entitled. As a condition precedent to receipt of the compensation provided in this Section, the law enforcement officer and his superior shall be required to certify to the clerk of the City Court of Slidell that the officer was summoned to testify on a day while he was off duty and did in fact appear in court as commanded in the subpoena. The maximum allowable fee to be received by an officer on any given day when he is summoned in an off-duty status will be seventy-five dollars, no matter how many summons he receives for that specific day. Said sum shall be in addition to any other compensation the law enforcement officer is eligible to receive. When the fee is for the testimony of an off-duty law enforcement officer employed by public safety services of the Department of Public Safety and Corrections, the fee shall be paid directly to public safety services. (Acts 2001, No. 46, § 1, eff. Aug. 15, 2001; Acts 2005, No. 96, § 2, eff. Jan. 1, 2006.)

2005 Amendments. — Acts 2005, No. 96, § 2, effective January 1, 2006, inserted the second through fourth sentences.

§ 254.8. Compensation of off-duty law enforcement officers; mayor’s court, town of Vinton.

A. Any sheriff, deputy sheriff, city or state police officer, or other law enforcement officer subpoenaed to testify in a case before the mayor’s court of Vinton on a date or at a time when such an officer is off duty shall be paid the sum of twenty-five dollars per case per day by the clerk of the town of Vinton. The clerk of the town of Vinton shall transmit the fees due under this Section to the law enforcement officer’s employer within thirty days after the officer qualifies for the fee. The employer shall be responsible for calculating and withholding all requisite deductions for taxes and for transferring or remitting all sums of employee withholdings to the appropriate taxing authorities, on behalf of the law enforcement officer and, within thirty days after receipt of the funds, for making payment of the appropriate net amount to the law enforcement officer. Compensation allowed law enforcement officers as witnesses in accordance with the provisions of this Section shall not be deemed to be in lieu of, or to constitute any portion of, the salary or compensation paid to such law enforcement officers for the performance of the duties of their jobs, nor shall the payment of such witness fees be taken into consideration in determining the salary, any salary increase, or any supplemental pay by the state to which any law enforcement officer is or becomes entitled.

B. (1) The maximum allowable fee to be received by an officer on any given day when he is summoned in an off-duty status shall be seventy-five dollars per day, no matter how many summonses he receives per specific day. This fee shall be in addition to any other compensation the law enforcement officer is eligible to receive from his or her employer.

(2) (a) Notwithstanding the provisions of R.S. 33:441(A), witness fees provided by this Subsection shall be paid from costs of court which shall be assessed and collected in individual cases in which there is a plea of guilty or a conviction, in accordance with a schedule of costs adopted by the mayor’s court. The costs so collected shall be placed in a special fund maintained and administered by the clerk of the town of Vinton and from which the governing authority shall pay the witness fees provided for herein.

(b) All unexpended and unencumbered funds remaining in the witness fee account at the end of each calendar year may be transferred by the clerk to the town’s general fund for the purpose of paying for infrastructure improvements and equipment.

(3) The mayor’s court of the town of Vinton may adjust the schedule of costs from time to time as the need for funds may require.

C. As a condition precedent to receipt of the compensation provided in this Section, the law enforcement officer and his superior shall be required to certify to the clerk of the town of Vinton that the officer was summoned to testify on a day while he was off duty and did in fact appear in court as commanded in the subpoena. (Acts 2004, No. 122, § 1, eff. Aug. 15, 2004; Acts 2005, No. 96, § 2, eff. Jan. 1, 2006.)

2005 Amendments. — Acts 2005, No. 96, § 2, effective January 1, 2006, added the last three sentences in (A).

CROSS REFERENCES

Louisiana Law. — Witness fees to off-duty law enforcement officers, see La. R.S. 15:255.

Federal Law. — Fair Labor Standards Act, 29 USCS § 201 et seq.

§ 254.9. Compensation of off-duty law enforcement officers; parish of Plaquemines.

A. Any Plaquemines Parish deputy sheriff required to be present, in his official capacity, to testify in a traffic, criminal, or juvenile case before the Twenty-Fifth Judicial District Court in Plaquemines Parish during any time when such officer is not required to report to work or perform the duties of his office, shall be paid the sum of fifty dollars per case, but not more than one hundred fifty dollars in any one day, regardless of the number of cases for which he is required to be present or whether he actually testified in the case, and which sum shall be paid from those costs of court collected pursuant to R.S. 15:255(D)(1) and (2).

B. (1) Witness fees provided for in this Section shall be paid from costs collected in individual cases tried in the Twenty-Fifth Judicial District Court and which shall be assessed as a part of the costs of court to be collected in such cases and shall be collected for each case in which there is a plea of guilty, nolo contendere, or in which there is a conviction. The Twenty-Fifth Judicial District Court judges shall adopt a schedule of costs that shall be applicable in each case before that court to which such costs are applicable. All of such costs shall be placed as they are collected into a special fund that shall be maintained and be administered by the Plaquemines Parish Sheriff’s Office. The Plaquemines Parish Sheriff’s Office shall pay out of such fund the witness fees provided in this Section, and any other benefits for the employees of the Plaquemines Parish Sheriff’s Office, as deemed appropriate by the sheriff.

(2) The judges shall, as the needs of the special fund require, adjust the schedule of the costs to insure that the proceeds are adequate to fully pay the witness fees required by this Section.

C. If the sheriff elects to pay the deputy sheriff overtime for the court appearance, the sum paid by the Plaquemines Parish sheriff’s office shall be the witness fee, which shall be paid from the costs of court collected pursuant to the provisions of Paragraphs (B)(1) and (2) of this Section.

D. The Plaquemines Parish sheriff’s office shall be responsible for calculating and withholding all requisite deductions for taxes derived from the deputy sheriff’s response to the subpoena and for transferring or remitting all sums of employee withholdings to the appropriate taxing authorities, on behalf of the deputy and, within thirty days after receipt of the funds, for making payment of the appropriate net amount to the deputy.

E. (1) Compensation allowed law enforcement officers as witnesses in accordance with the provisions of this Section where the sheriff elects to pay overtime shall constitute the normal compensation paid to such law enforcement officers for the performance of the duties of their jobs when earning overtime pay, the payment of such overtime shall be taken into consideration in determining the salary, any salary increase, or any supplemental pay by the state to which any law enforcement officer is or becomes entitled.

(2) The maximum allowable fee to be received by an officer on any given day when he is summoned in an off-duty status will be the amount of his normal overtime pay, no matter how many summons he receives for that specific day. Said sum shall be in addition to any other compensation the law enforcement officer is eligible to receive.

(3) If the sheriff elects not to pay overtime compensation any such fees received by the law enforcement officers as witnesses in accordance with the provisions of this Section shall not be deemed to be in lieu of, or to constitute any portion of, the salary or compensation paid to such law enforcement officers for the performance of the duties of their jobs, nor shall the payment of such witness fees be taken into consideration in determining the salary, any salary increase or any supplemental pay by the state to which any law enforcement officer is or becomes entitled.

F. As a condition precedent to receipt of the compensation provided in this Section, the law enforcement officer and his superior shall be required to certify to the payroll office of the Plaquemines Parish sheriff’s office that the officer was summoned to testify on a day while he was off-duty and did in fact appear in court as commanded in the subpoena. (Acts 2007, No. 375, § 1, eff. July 10, 2007; Acts 2010, No. 567, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 567, in (B)(1), substituted “Plaquemines Parish Sheriff’s Office” for “Plaquemines Parish sheriff’s office” twice and added “and any other benefits for the employees of the Plaquemines Parish Sheriff’s Office, as deemed appropriate by the sheriff.”

LSLI 2007 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute made minor stylistic changes in (B)(1), (C), (D) and (F), as enacted by Acts 2007, No. 375, § 1.

§ 255. Witness fees to off-duty law enforcement officers.

A. (1) Whenever a law enforcement officer is required to be present, in his official capacity, as a witness in any criminal case or delinquency adjudication in any district or parish court or any court exercising juvenile jurisdiction, during any time he is not required to report to work or perform the duties of his office, the law enforcement officer shall be paid the sum of fifty dollars for each day per case, but not more than one hundred fifty dollars in any one day, regardless of the number of cases for which he is required to be present or whether he actually testified in the case, and which sum shall be paid from those costs of court collected pursuant to the provisions of Paragraphs (D)(1) and (2) of this Section. This fee shall not be paid, however, to any law enforcement officer who is compensated by his employer for his appearance as a witness pursuant to the provisions of the federal Fair Labor Standards Act, 29 U.S.C. 201 et seq., except as provided in Paragraph (3) of this Subsection. Application for payment of the fee shall be accompanied by documentation verifying the law enforcement officer’s service as a witness and that the law enforcement officer has not been compensated by the employer for his appearance as a witness pursuant to the provisions of the federal Fair Labor Standards Act, 29 U.S.C. 201 et seq. Within sixty days of receipt of the application for the fee, along with accompanying documentation, the governing authority of the parish shall transmit the fees due under this Section to the law enforcement officer’s employer. The employer shall be responsible for calculating and withholding all requisite deductions for taxes and for transferring or remitting all sums of employee withholdings to the appropriate taxing authorities, on behalf of the law enforcement officer and, within thirty days after receipt of the funds, for making payment of the appropriate net amount to the law enforcement officer.

(2) In the city of New Orleans, the Civil Service Commission shall establish rules for the payment of each law enforcement officer who because of his official connection with any criminal case as the arresting officer or in some other official capacity, is required to be present as a witness in any criminal case which is being tried in the Criminal District Court for the parish of Orleans during any time when he otherwise is not required to report to work or perform the duties of his job. The officer’s employing agency shall be paid from those costs of court collected pursuant to the provisions of Paragraphs (D)(1) and (2) of this Section for overtime or any other compensation costs associated with his required presence as a witness.

(3) Notwithstanding any provision of Paragraph (1) of this Subsection to the contrary, whenever the presence of an off-duty law enforcement officer employed by public safety services of the Department of Public Safety and Corrections or by the Department of Wildlife and Fisheries is required in court as described in Paragraph (1) of this Subsection, the witness fee authorized by this Subsection shall be paid to the officer’s employing agency upon verification of appearance and duty status of the officer. The employing agency shall compensate the officer for his presence in accordance with the Fair Labor Standards Act of 1938, 29 U.S.C. 201 et seq.

(4) The employer of any law enforcement officer shall be responsible for calculating and withholding all requisite deductions for taxes and for transferring or remitting all sums of employee withholdings to the appropriate taxing authorities, on behalf of the law enforcement officer and for making payment of the appropriate net amount to the law enforcement officer.

B. The plan adopted for the payment of witness fees to law enforcement officers shall be applicable to all law enforcement officers alike and shall be paid for each day any law enforcement officer is required to be present and is present in one or more cases in such courts during his regular time off.

C. Compensation allowed law enforcement officers as witnesses in accordance with the provisions of this Section shall not be deemed to be in lieu of, or to constitute any portion of, the salary or compensation paid to such law enforcement officers for the performance of the duties of their jobs, nor shall the payment of such witness fees be taken into consideration in determining the salary, any salary increase or any supplemental pay by the state to which any law enforcement officer is or becomes entitled.

D. (1) Witness fees provided for by this Section shall be paid from costs of court collected in individual cases tried in district or parish courts or in any court exercising juvenile jurisdiction which shall be assessed as a part of the costs of court to be collected in such cases and shall be collected for each case in which there is a plea of guilty or in which there is a conviction. The judge or judges of court for the judicial district wherein the parish, or city of New Orleans, is situated shall adopt a schedule of costs that shall be applicable in each case before that court to which such costs are applicable. All of such costs shall be placed, as they are collected, in a special fund that shall be maintained and be administered by the governing authority and said authority shall pay out of said fund the witness fees herein provided for.

(2) The judge or judges shall, as the needs of the special fund require, adjust the schedule of costs to insure that the proceeds are adequate to fully pay the witness fees herein provided.

E. (1) Except as provided for in R.S. 15:254.6 and 254.8, each law enforcement officer who, because of his official connections with any criminal case being tried in the city court or mayor’s court, as the arresting officer or in some other official capacity, is required to be present as a witness in the case during any time when he is otherwise not required to report to work or perform the duties of his office shall be paid the sum of fifty dollars for each day per case for which his presence in the court is required and for which he is present, except that in the Mayor’s Court of the city of Mansfield, such sum shall not exceed twenty-five dollars per day for each day per case. No officer shall be allowed more than one hundred fifty dollars in any one day, regardless of the number of cases for which he is required to be present, except that in the Mayor’s Court of the city of Mansfield, no officer shall be allowed more than seventy-five dollars in any one day, regardless of the number of cases for which he is required to be present. This fee shall not be paid, however, to any law enforcement officer who is compensated by his employer for his appearance as a witness pursuant to the provisions of the federal Fair Labor Standards Act, 29 U.S.C. 201 et seq. Application for payment of the fee shall be accompanied by documentation verifying the law enforcement officer’s service as a witness and that the law enforcement officer has not been compensated by his employer for his appearance as a witness pursuant to the provisions of the federal Fair Labor Standards Act, 29 U.S.C. 201 et seq. Within thirty days of receipt of the application for the fee, along with accompanying documentation, the governing authority of the municipality having the city court or mayor’s court shall transmit the fee to the law enforcement officer’s employer. The employer shall be responsible for calculating and withholding all requisite deductions for taxes and for transferring or remitting all sums of employee withholdings to the appropriate taxing authorities on behalf of the law enforcement officer and, within thirty days after receipt of the funds, for making payment of the appropriate net amount to the law enforcement officer.

(2) Witness fees provided by this Subsection shall be paid from costs of court which shall be assessed and collected in individual cases in which there is a plea of guilty or a conviction, in accordance with a schedule of costs adopted by the judge or judges of the city court or mayor’s court, provided that in a mayor’s court, the cost assessed for such purpose for any person who pleads guilty or is convicted in an individual case shall not exceed fifty dollars; however, in the Mayor’s Court of the city of Mansfield, the costs assessed and collected in an individual case shall not exceed twenty-five dollars. The costs so collected shall be placed in a special fund maintained and administered by the governing authority and from which the governing authority shall pay the witness fees provided for herein.

(3) The judge or judges of the city court or mayor’s court may adjust the schedule of costs from time to time as the needs of the fund may require, provided that in a mayor’s court, the cost assessed for such purpose for any person who pleads guilty or is convicted in an individual case shall not exceed fifty dollars, except that in the Mayor’s Court of the city of Mansfield, this amount shall not exceed twenty-five dollars.

(4) The governing authority of the city of Baton Rouge is authorized to pay each law enforcement officer who, because of his official connections with any criminal case being tried in the city court, as the arresting officer or in some other official capacity, is required to be present as a witness in the case during any time when he is otherwise not required to report to work or perform the duties of his office, the sum of twenty-five dollars for each day per case for which his presence in the court is required and for which he is present. No officer shall be allowed more than fifty dollars in any one day, regardless of the number of cases for which he is required to be present. The governing authority of the city shall transmit the fees due under this Section to the law enforcement officer’s employer within thirty days after the officer qualifies for the fee. The employer shall be responsible for calculating and withholding all requisite deductions for taxes and for transferring or remitting all sums of employee withholdings to the appropriate taxing authorities, on behalf of the law enforcement officer and, within thirty days after receipt of the funds, for making payment of the appropriate net amount to the law enforcement officer.

(5) The employer of any law enforcement officer shall be responsible for calculating and withholding all requisite deductions for taxes and for transferring or remitting all sums of employee withholdings to the appropriate taxing authorities on behalf of the law enforcement officer and for making payment of the appropriate net amount to the law enforcement officer.

F. For the purposes of this Section only, “law enforcement officer” as used herein shall include a person who withdraws blood for the purpose of determining the alcoholic content therein under the provisions of R.S. 32:664. However, no such person shall be eligible for a witness fee pursuant to this Section if he is paid by his employer for his time in court.

G. Nothing in this Section shall be construed to require any parish or municipal governing authority to appropriate general fund monies for the payment of the witness fees provided for in this Section. Any witness fees and employer contributions associated therewith provided for in this Section shall be paid solely from the special fund administered by each respective parish or municipal governing authority.

H. In the Twenty-First Judicial District, all surplus monies in the special fund in each of the parishes in that district at the end of each calendar year shall be transmitted by the governing authorities of those parishes to the criminal court fund of the Twenty-First Judicial District Court. As used in this Subsection, “special fund” means the special fund provided for in Subsection D of this Section, and “surplus monies” means the amount of money which is in each special fund at the end of each calendar year and which is in excess of the total amount paid from each special fund as witness fees for off-duty law enforcement officers in that calendar year. The surplus monies which are required to be transferred by this Subsection shall be transferred no later than January thirty-first of each year. The surplus monies which are required to be transferred by this Subsection may be used for any purpose for which the other monies in the criminal court fund of the Twenty-First Judicial District Court may be used. No money obligated to be paid to any officer or agency for an off-duty law enforcement court appearance shall be considered surplus money pursuant to this Subsection.

I. Notwithstanding any provision of law to the contrary, the city of Hammond may adopt an ordinance which provides that on January first of each year the amount of money in the witness fee fund for the city of Hammond which exceeds fifty thousand dollars shall be transferred to the general fund of the city of Hammond to be used solely for purchasing equipment for the police department of the city of Hammond. For the purposes of this Subsection, the balance of fifty thousand dollars required to be kept in the witness fee fund shall mean fifty thousand dollars in unexpended and unencumbered funds, and under no circumstances shall the balance in the witness fee fund be reduced below fifty thousand dollars as a result of a transfer made under the provisions of this Subsection.

J. In the Fifth Judicial District, all surplus monies in the special fund in each of the parishes in that district at the end of each calendar year shall be transmitted by the governing authorities of those parishes to the criminal court fund of the Fifth Judicial District Court. As used in this Subsection, “special fund” means the special fund provided for in Subsection D of this Section, and “surplus monies” means the amount of money which is in each special fund at the end of each calendar year and which is in excess of the total amount paid from each special fund as witness fees for off-duty law enforcement officers in that calendar year. The surplus monies which are required to be transferred by this Subsection shall be transferred no later than January thirty-first of each year. The surplus monies which are required to be transferred by this Subsection may be used for any purpose for which the other monies in the criminal court fund of the Fifth Judicial District Court may be used. No money obligated to be paid to any officer or agency for an off-duty law enforcement court appearance shall be considered surplus money pursuant to this Subsection.

K. A parish or municipal governing authority may pay from the special fund any taxes, penalties, or interest incurred due to the failure of the governing authority to perform appropriate withholding from fees paid directly to law enforcement officers, as required by the Internal Revenue Code, for taxable years 2005 and previous.

L. Notwithstanding any provision of law to the contrary, the city of Mansfield may adopt an ordinance which provides that on January first of each year, the amount of money in the witness fee fund for the Mayor’s court of the city of Mansfield which exceeds thirty thousand dollars shall be transferred to the general fund of the city of Mansfield to be used solely for purchasing equipment for the police department of the city of Mansfield. For the purposes of this Subsection, the balance of thirty thousand dollars required to be kept in the witness fee fund shall mean thirty thousand dollars in unexpended and unencumbered funds, and under no circumstances shall the balance in the witness fee fund be reduced below thirty thousand dollars as a result of a transfer made under the provisions of this Subsection.

M. In the Twenty-Third Judicial District, all surplus monies in the special fund in each of the parishes in that district at the end of each calendar year shall be transmitted by the governing authorities of those parishes to the criminal court fund of the Twenty-Third Judicial District Court. As used in this Subsection, “special fund” means the special fund provided for in Subsection D of this Section, and “surplus monies” means the amount of money which is in each special fund at the end of each calendar year and which is in excess of the total amount paid from each special fund as witness fees for off-duty law enforcement officers in that calendar year. The surplus monies which are required to be transferred by this Subsection shall be transferred no later than January thirty-first of each year. The surplus monies which are required to be transferred by this Subsection may be used for any purpose for which the other monies in the criminal court fund of the Twenty-Third Judicial District Court may be used. No money obligated to be paid to any officer or agency for an off-duty law enforcement court appearance shall be considered surplus money pursuant to this Subsection.

N. Notwithstanding any provision of law to the contrary, the city of Kenner may adopt an ordinance which provides that on July first of each year, the amount of money in the witness fee fund for the mayor’s court of the city of Kenner which exceeds fifty thousand dollars shall be transferred to the general fund of the city of Kenner to be used solely for purchasing equipment for the police department of the city of Kenner. For the purposes of this Subsection, the balance of fifty thousand dollars required to be kept in the witness fee fund shall mean fifty thousand dollars in unexpended and unencumbered funds, and under no circumstances shall the balance in the witness fee fund be reduced below fifty thousand dollars as a result of a transfer made under the provisions of this Subsection.

O. Notwithstanding any provision of law to the contrary, the city of Crowley may adopt an ordinance which provides that on September first of each year, the amount of money in the witness fee fund provided for the City Court of Crowley which exceeds thirty thousand dollars shall be transferred to the general fund of the city of Crowley to be used solely for purchasing equipment for the police department of the city of Crowley. For the purposes of this Subsection, the balance of thirty thousand dollars required to be kept in the witness fee fund shall mean thirty thousand dollars in unexpended and unencumbered funds, and under no circumstances shall the balance in the witness fee fund be reduced below thirty thousand dollars as a result of a transfer made pursuant to the provisions of this Subsection.

P. (1) In the Sixteenth Judicial District, all surplus monies in the special fund in each of the parishes in that district that exceed fifty thousand dollars at the end of each calendar year shall be transmitted by the governing authorities of those parishes to the criminal court fund of the Sixteenth Judicial District Court. However, no single parish shall transfer more than one hundred fifty thousand dollars per year to the criminal court fund of the Sixteenth Judicial District Court. The surplus monies that are required to be transferred by this Subsection shall be transferred no later than January thirty-first of each year, and may be used for any purpose for which the other monies in the criminal court fund of the Sixteenth Judicial District Court may be used.

(2) As used in this Subsection, “special fund” means the special fund provided for in Subsection D of this Section, and “surplus monies” means the amount of money that is in each special fund at the end of each calendar year and that is in excess of the total amount paid from each special fund as witness fees for off-duty law enforcement officers in that calendar year. No money obligated to be paid to any officer or agency for an off-duty law enforcement officer’s court appearance shall be considered surplus money pursuant to this Subsection.

(3) For the purposes of this Subsection, the balance of fifty thousand dollars required to be maintained in the witness fee fund shall mean fifty thousand dollars in unexpended and unencumbered funds, and under no circumstances shall the balance in the witness fee fund be reduced below fifty thousand dollars as a result of a transfer made under the provisions of this Subsection.

Q. (1) In the First Judicial District, all surplus monies in the special fund that exceed fifty thousand dollars at the end of each calendar year shall be transmitted by the governing authority of Caddo Parish to the criminal court fund of the First Judicial District Court. However, no more than one hundred fifty thousand dollars per year shall be transferred to the criminal court fund of the First Judicial District Court. The surplus monies that are required to be transferred by this Subsection shall be transferred no later than January thirty-first of each year, and may be used for any purpose for which the other monies in the criminal court fund of the First Judicial District Court may be used.

(2) As used in this Subsection, “special fund” means the special fund provided for in Subsection D of this Section, and “surplus monies” means the amount of money that is in each special fund at the end of each calendar year and that is in excess of the total amount paid from each special fund as witness fees for off-duty law enforcement officers in that calendar year. No money obligated to be paid to any officer or agency for an off-duty law enforcement officer’s court appearance shall be considered surplus money pursuant to this Subsection.

(3) For the purposes of this Subsection, the balance of fifty thousand dollars required to be maintained in the witness fee fund shall mean fifty thousand dollars in unexpended and unencumbered funds, and under no circumstances shall the balance in the witness fee fund be reduced below fifty thousand dollars as a result of a transfer made under the provisions of this Subsection. (Added by Acts 1966, No. 311, § 2, eff. Jan. 1, 1967; Amended by Acts 1980, No. 690, § 1; Acts 1981, No. 251, § 1; Acts 1982, No. 66, § 1; Acts 1983, No. 57, § 1; Acts 1983, No. 220, § 1; Acts 1984, No. 737, § 1; Acts 1985, No. 495, § 1, eff. July 12, 1985; Acts 1985, No. 430, § 1, eff. July 10, 1985; Acts 1986, No. 281, § 1; Acts 1986, No. 263, § 1; Acts 1987, No. 421, § 1, eff. July 8, 1987; Acts 1987, No. 647, § 1; Acts 1990, No. 318, § 1; Acts 1999, No. 670, § 1, eff. Aug. 15, 1999; Acts 2001, No. 355, § 1, eff. Aug. 15, 2001; Acts 2001, No. 881, § 1, eff. Aug. 15, 2001; Acts 2002, 1st Ex. Sess., No. 127, § 1, eff. June 16, 2002; Acts 2004, No. 473, § 1, eff. Aug. 15, 2004; Acts 2004, No. 582, § 1, eff. Aug. 15, 2004; Acts 2005, No. 96, § 2, eff. Jan. 1, 2006; Acts 2006, No. 25, § 1, eff. Aug. 15, 2006; Acts 2007, No. 231, § 1, eff. Aug. 15, 2007; Acts 2007, No. 290, § 1, eff. Aug. 15, 2007; Acts 2009, No. 72, § 1, eff. Aug. 15, 2009; Acts 2010, No. 187, § 1, eff. Aug. 15, 2010; Acts 2011, No. 158, § 1, eff. Aug. 15, 2011; Acts 2012, No. 722, § 2, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 722 added (P) and (Q).

2011 Amendments. — The 2011 amendment by No. 158 added (O).

2010 Amendments. — The 2010 amendment by No. 187 added (N).

2009 Amendments. — The 2009 amendment by No. 72 added (M).

2007 Amendments. — Acts 2007, No. 231, § 1, effective August 15, 2007, in (E)(1), inserted “except that in ... each day per case,” and inserted “except that in the ... required to be present”; inserted “however, in the ... not exceed twenty-five dollars” in (E)(2); added “except that in ... exceed twenty-five dollars” to the end in (E)(3); and added (L).

Acts 2007, No. 290, § 1, effective August 15, 2007, added the last sentence (A)(2); and rewrote (A)(3).

2006 Amendments. — Acts 2006, No. 25, § 1, effective August 15, 2006, inserted “or mayor’s court” following “the city court” throughout (E); added the exception to the beginning in (E)(1); inserted “or mayor’s court ... an individual case shall not exceed fifty dollars” in (E)(2); and added “provided that in a mayor’s court ... an individual case shall not exceed fifty dollars” to the end of (E)(3).

2005 Amendments. — Acts 2005, No. 96, § 2, effective January 1, 2006, substituted “USC” for “U.S.C.” throughout the section; in (A)(1), deleted the former second sentence which read: “This fee shall be provided to the law enforcement officer within sixty days from the date of the appearance,” substituted “fees due under this Section to the law enforcement officer’s employer” for “fee to the law enforcement officer,” and added the last sentence; rewrote (A)(4); in (E)(1), substituted “thirty days” for “sixty days” at the beginning of the fifth sentence, substituted “officer’s employer” for “officer” at the end of the fifth sentence, and added the last sentence; added the last two sentences in (E)(4); rewrote (E)(5); inserted “and employer contributions associated therewith” in (G); and added (K).

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute merged paragraph (A)(1) as amended by Acts 2004, No. 473, § 1 with paragraph (A)(1) as amended by Acts 2004, No. 582, § 1, and made a minor stylistic change in (A)(4).

2004 Amendments. — Acts 2004, No. 473, § 1, effective August 15, 2004, in (A)(1), substituted “the law enforcement officer shall be paid the sum of fifty dollars” for “the governing authority of the parish shall pay him the sum of twenty-five dollars”; substituted “one hundred fifty dollars” for “seventy-five dollars”; deleted “This fee shall be provided to the law enforcement officer within sixty days from the date of appearance” following “Paragraphs (D)(1) and (2) of this Section”; added (A)(4); and added “Application for payment of the fee ... fee to the law enforcement”; and substituted “city” for “City” in (D)(1).

Acts 2004, No. 582, § 1, effective August 15, 2004, in (A)(1), substituted “the law enforcement officer shall be paid the sum of fifty dollars for each day per case, but no more than one hundred fifty dollars” for “the governing authority of the parish shall pay him the sum of twenty-five dollars for each day per case, but no more than seventy-five dollars,” inserted “29 U.S.C. 201 et seq.” in the third to last sentence; and added the last sentence; added (A)(4); in (E)(1), deleted “The governing authority of each municipality having a city court shall pay to” preceding “each law enforcement officer” and made a related stylistic change, substituted “shall be paid the sum of fifty dollars” for “the sum of twenty-five dollars” and “one hundred fifty dollars” for “seventy-five dollars,” and added “29 U.S.C. et seq. Application for payment ... the law enforcement officer”; added (A)(5); and added (G) and redesignated the remaining subsections accordingly.

2002 Amendments. — Acts 2002, 1st Ex. Sess., No. 127, § 1, effective June 16, 2002, added (I).

2001 Amendments. — Acts 2001, No. 355, § 1, effective August 15, 2001, added (G).

Acts 2001, No. 881, § 1, effective August 15, 2001, added (G).

1999 Amendments. — Acts 1999, No. 670, § 1, August 15, 1999, inserted “from those costs of court collected” preceding “pursuant to the provisions of R.S. 15:255(D)(1)” and inserted “and (2)” following “pursuant to the provisions of R.S. 15:255(D)(1)” and added “except as provided in Paragraph (3) of this Subsection”; added (A)(3).

CROSS REFERENCES

Louisiana Law. — Sheriffs, jurors and law enforcement officers not entitled to witness fees, see La. R.S. 15:254.

Compensation of off-duty law enforcement officers; parish of Plaquemines, see La. R.S. 15:254.9.

Fees where more than one case on same day, see La. R.S. 15:256.

Defendant’s liability for costs; suspension of costs; no advance costs, see La. C.Cr.P. Art. 887.
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CONSTITUTIONAL LAW

• State Constitutional Operation. — Given that 1980 La. Acts 690 (Act), which amended La. Rev. Stat. Ann. §§ 15:255 and 15:256, could be interpreted to require the Civil Service Commission of the City of New Orleans to adopt a plan for payment of witness fees to off-duty law enforcement officers who testified in court, thereby enlarging the Commission’s state constitutional powers, the Act was unconstitutional under La. Const. art. X, § 10(A)(1). Civil Service Com. v. Guste, 420 So. 2d 1004, 1982 La. App. LEXIS 8194 (Oct. 7, 1982), affirmed by 428 So. 2d 457, 1983 La. LEXIS 9893 (La. 1983).

GOVERNMENTS

• Local Governments

•• Employees & Officials. — Where a municipality instituted an overtime pay system for payment to police officers for off-duty work such as testifying in criminal or juvenile court, the officers were not eligible to also receive a witness fee. Jones v. Lafayette, 539 So. 2d 672, 1989 La. App. LEXIS 194 (Feb. 8, 1989), writ of certiorari denied by 541 So. 2d 840, 1989 La. LEXIS 880 (La. 1989).

Given that 1980 La. Acts 690 (Act), which amended La. Rev. Stat. Ann. §§ 15:255 and 15:256, could be interpreted to require the Civil Service Commission of the City of New Orleans to adopt a plan for payment of witness fees to off-duty law enforcement officers who testified in court, thereby enlarging the Commission’s state constitutional powers, the Act was unconstitutional under La. Const. art. X, § 10(A)(1). Civil Service Com. v. Guste, 420 So. 2d 1004, 1982 La. App. LEXIS 8194 (Oct. 7, 1982), affirmed by 428 So. 2d 457, 1983 La. LEXIS 9893 (La. 1983).

• State & Territorial Governments

•• Legislatures. — La. Rev. Stat. Ann § 15:255(A)(2), added by Act 690 of 1980, is invalid and unconstitutional. Civil Service Com. v. Guste, 428 So. 2d 457, 1983 La. LEXIS 9893 (Feb. 23, 1983).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Loss of salary and witness’s expenses are not the “witness fees.” Compensable by parish treasuries or their respective “Criminal Court Funds” pursuant to R.S. 15:571.11 and R.S. 15:304. See also: 15:252 et seq., OPINION No. 78-923, La. Atty. Gen. Op. No. 1978-923; 1978 La. AG LEXIS 537.

R.S. 15:255; R.S. 15:254, OPINION No. 81-130, La. Atty. Gen. Op. No. 1981-130; 1981 La. AG LEXIS 380.

A law enforcement officer is entitled to witness fees under R.S. 15:255 for a required court appearance when he is required to make up the time spent in court at a later time. The clerk of court may not require a defendant who enters a guilty plea or is convicted to pay witness fees for the appearance of a law enforcement officer who is not entitled to them by law., OPINION No. 82-803, La. Atty. Gen. Op. No. 1982-803; 1982 La. AG LEXIS 224.

“Off-duty” municipal police officers are not entitled to compensation as witnesses pursuant to Act 251 when the officers are receiving overtime pay., OPINION No. 82-135, La. Atty. Gen. Op. No. 1982-135; 1982 La. AG LEXIS 700.

R.S.15:255 & 15:256, OPINION No. 82-36, La. Atty. Gen. Op. No. 1982-36; 1982 La. AG LEXIS 762.

R.S. 15:255 permits an ex-officer to collect the special law enforcement officer witness fee as an officer requires to testify on a day off., OPINION No. 83-844, La. Atty. Gen. Op. No. 1983-844; 1983 La. AG LEXIS 226.

Act 200 of 1983, amending R.S. 15:255, does not require juvenile courts to assess costs in delinquency adjudication proceedings; the “governing authority” is the governing body of the parish in which the juvenile court is situated; a traffic referee is not required to assess costs when the juvenile’s traffic violation is not a “delinquent act.”, OPINION No. 83-747, La. Atty. Gen. Op. No. 1983-747; 1983 La. AG LEXIS 250.

Auxiliary police officers are entitled to the special witness fee provided in R.S. 15:255 because they are commissioned officers with assigned hours, duties, & responsibilities, and because it furthers the sound public policy of encouraging volunteer law enforcement activity., OPINION No. 83-49-A, La. Atty. Gen. Op. No. 1983-49; 1983 La. AG LEXIS 300.

Auxiliary police officers are entitled to witness fees in criminal cases under same conditions as regular officers., OPINION No. 83-49, La. Atty. Gen. Op. No. 1983-49; 1983 La. AG LEXIS 752.

Criminal court judges and district attorneys may utilize Criminal Court Funds for witness fees for off-duty law enforcement officers., OPINION No. 85-661, La. Atty. Gen. Op. No. 1985-661; 1985 La. AG LEXIS 232.

Discussion of provisions relating to off-duty witness fees for law enforcement officers., OPINION NUMBER 85-322, La. Atty. Gen. Op. No. 1985-322; 1985 La. AG LEXIS 516.

A constable is a law enforcement officer and as such is entitled to witness fees pursuant to the provisions of La.R.S. 15:255, La.R.S. 13:3662 and Act. 737 of the 1984 Legislature., OPINION No. 84-830, La. Atty. Gen. Op. No. 1984-830; 1985 La. AG LEXIS 739.

Discussion of provisions relating to off-duty witness fees for law enforcement officers., OPINION No. 84-577, La. Atty. Gen. Op. No. 1984-577; 1985 La. AG LEXIS 784.

La.C.Cr.P. art. 887 (A) and (E)., OPINION No. 86-684, La. Atty. Gen. Op. No. 1986-684; 1986 La. AG LEXIS 316.

All fines & forfeitures imposed by District Courts and D.A. convictions shall be paid into Criminal Court Fund. Witness fees to law enforcement officers, a maximum of $50 per day, to be paid from this fund. Responsibility of payment of fees is placed on Parish governing authority., OPINION No. 86-198, La. Atty. Gen. Op. No. 1986-198; 1986 La. AG LEXIS 482.

Discussion of provisions related to off-duty witness fees for law enforcement officers., OPINION No. 86-449, La. Atty. Gen. Op. No. 1986-449; 1986 La. AG LEXIS 485.

In La. R.S. 15:255, the $25.00 fee represents the total amount an officer may be paid for his testimony in a case., OPINION No. 86-150, La. Atty. Gen. Op. No. 1986-150; 1986 La. AG LEXIS 657.

R.S. 15:255, OPINION No. 89-33, La. Atty. Gen. Op. No. 1989-33; 1989 La. AG LEXIS 147.

District court judges are required to establish a schedule of costs applicable in each case under La. R.S. 15:255; district court judges are vested with the authority under La. C.Cr.P. art. 887, to suspend the collection of the court costs imposed by the schedule of costs required under La. R.S. 15:255., OPINION No. 89-113, La. Atty. Gen. Op. No. 1989-113; 1989 La. AG LEXIS 241.

Any law enforcement officer required to be present as a witness in any criminal case while off-duty is entitled to a witness fee as provided by R.S. 15:255A. OPINION NUMBER 90-322, La. Atty. Gen. Op. No. 1990-322; 1990 La. AG LEXIS 277.

Off-duty auxiliary police officers required to testify are entitled to statutory witness fee., OPINION NUMBER 90-492, La. Atty. Gen. Op. No. 1990-492; 1990 La. AG LEXIS 366.

La. R.S. 15:255 only authorizes off-duty officers testifying in cases consolidated for prosecution to be paid the “per case” fee of $25, irregardless of the number of defendants involved. A consolidated case does not justify payment of the maximum daily allowable fee of $75.00., OPINION No. 91-224, La. Atty. Gen. Op. No. 1991-224; 1991 La. AG LEXIS 179.

A reserve or auxiliary law enforcement officer is entitled to witness fee under R.S. 15:255., OPINION NUMBER 91-627, La. Atty. Gen. Op. No. 1991-627; 1992 La. AG LEXIS 24.

An off-duty law enforcement officer who is available to testify in a criminal or juvenile proceeding but who is not called as a witness is entitled to receive compensation for his appearance; the definition of “off-duty” is “any time [the officer] is not required to report to work or perform the duties of his office.”, OPINION No. 92-103, La. Atty. Gen. Op. No. 1992-103; 1992 La. AG LEXIS 50.

If off-duty law enforcement officers required to be present in court in their official capacity are paid regular overtime wages by the city, they are not additionally entitled to state-mandated witness fee from the parish governing authority. Additionally the parish may not transfer any funds including the witness fee mandated by the state to the city unless the transfer is for a public purpose and it is legally obligated to do so., OPINION NUMBER 92-98, La. Atty. Gen. Op. No. 1992-98; 1992 La. AG LEXIS 236.

Reserve law enforcement officers not entitled to witness fee: costs collected by district, parish and juvenile courts must be deposited into single special fund, administered by their governing authority; witness fees paid to law enforcement officers for all such courts should be paid from such fund; parish courts may not maintain separate fund for costs collected by them; and witness fees to law enforcement officers in Mayor’s Courts are not provided for by R.S. 15:255., OPINION NUMBER 92-370, La. Atty. Gen. Op. No. 1992-370; 1992 La. AG LEXIS 328.

Pursuant to R.S. 15:254(D), the “Town of Sorrento-Witness Fee Fund” can only be used to pay witness fees to off-duty law enforcement officers. Surplus funds in that account cannot be used to purchase police supplies and equipment. The judge(s) of the Parish Court should reduce the amount of costs collected in applicable cases arising within Sorrento, so that the amount collected will not substantially deviate from the amount needed to pay the witness fees., OPINION No. 92-520, La. Atty. Gen. Op. No. 1992-520; 1992 La. AG LEXIS 416.

Reserve law enforcement officers are entitled to receive compensation as a witness when they appear in court in connection with their law enforcement duties during times when they would ordinarily not be performing their duties as a reserve officer., OPINION NUMBER 92-370 A, La. Atty. Gen. Op. No. 1992-370; 1992 La. AG LEXIS 539; A.

Witness fees to law enforcement officers in Mayor’s Courts are not provided for by R.S. 15:255, OPINION NUMBER 92-599, La. Atty. Gen. Op. No. 1992-599; 1992 La. AG LEXIS 541.

The additional fees imposed by Act 654 should be imposed on all enumerated offenses whether state statute or municipal offense., OPINION No. 94-94, La. Atty. Gen. Op. No. 1994-94; 1994 La. AG LEXIS 265.

East Jefferson Levee District can provide certain insurance benefits its volunteer reserve police officers., Opinion Number 97-556, La. Atty. Gen. Op. No. 1997-556; 1998 La. AG LEXIS 65.

Former law enforcement officer summoned to testify in a criminal case is not entitled to the witness fee provided for in La. R.S. 15:255. Titles and appellations in court summonses are unimportant, provided identity of the person being summoned is clear. Duty and R.S. 15:255 should be determined by those who employ him as such. Court order must be obeyed until overruled or withdrawn., Opinion Number 98-261, La. Atty. Gen. Op. No. 1998-261; 1998 La. AG LEXIS 303.

We conclude that off-duty law enforcement officers who appear in as witnesses in city court, shall be paid fees by the governing authority, not by their employer, from a special fund which contains collected court costs, unless the governing authority enters into an agreement with the employer of the law enforcement officers that transfers the payment of fees to the employer, as per direct language of R.S. 15:255 E. (1), (2), and (5).. Opinion No. 05-0035. 2005 La. AG LEXIS 134.

Although a constable cannot receive a portion of court costs associated with issuing citations for traffic violations, state statutory law authorizes a constable to receive fees for testifying in court under certain limited circumstances. A constable is a “law enforcement officer,” and as such, is entitled to the witness fees provided by La. R.S. 13:3662 and La. R.S. 15:255 as long as he is subpoenaed or otherwise required to be present at trial when he would have ordinarily been off-duty. Opinion No. 05-0210. 2005 La. AG LEXIS 200.

We conclude that off-duty law enforcement officers who appear in as witnesses in city court, shall be paid fees by the City of Port Allen as the governing authority, not by their employer, from a special fund which contains collected court costs. The employer will then be responsible to calculate and withhold the ordinary income tax and Medicare withholding amounts. Opinion No. 05-0035A. 2006 La. AG LEXIS 141.

§ 256. Fees where more than one case on same day.

Except as provided in R.S. 15:255, no person shall be allowed, for attendance as a witness in criminal cases, more than is allowed in one case on the same day, or mileage for more than one case at a time. The provisions of this Section shall not apply to the city of New Orleans. (Added by Acts 1966, No. 311, § 2, eff. Jan. 1, 1967; Amended by Acts 1980, No. 690, § 1.)
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CONSTITUTIONAL LAW

• State Constitutional Operation. — Given that 1980 La. Acts 690 (Act), which amended La. Rev. Stat. Ann. §§ 15:255 and 15:256, could be interpreted to require the Civil Service Commission of the City of New Orleans to adopt a plan for payment of witness fees to off-duty law enforcement officers who testified in court, thereby enlarging the Commission’s state constitutional powers, the Act was unconstitutional under La. Const. art. X, § 10(A)(1). Civil Service Com. v. Guste, 420 So. 2d 1004, 1982 La. App. LEXIS 8194 (Oct. 7, 1982), affirmed by 428 So. 2d 457, 1983 La. LEXIS 9893 (La. 1983).

GOVERNMENTS

• State & Territorial Governments

•• Legislatures. — Given that 1980 La. Acts 690 (Act), which amended La. Rev. Stat. Ann. §§ 15:255 and 15:256, could be interpreted to require the Civil Service Commission of the City of New Orleans to adopt a plan for payment of witness fees to off-duty law enforcement officers who testified in court, thereby enlarging the Commission’s state constitutional powers, the Act was unconstitutional under La. Const. art. X, § 10(A)(1). Civil Service Com. v. Guste, 420 So. 2d 1004, 1982 La. App. LEXIS 8194 (Oct. 7, 1982), affirmed by 428 So. 2d 457, 1983 La. LEXIS 9893 (La. 1983).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Loss of salary and witness’s expenses are not the “witness fees.” Compensable by parish treasuries or their respective “Criminal Court Funds” pursuant to R.S. 15:571.11 and R.S. 15:304. See also: 15:252 et seq., OPINION No. 78-923, La. Atty. Gen. Op. No. 1978-923; 1978 La. AG LEXIS 537.

R.S. 15:255 & 15:256, OPINION No. 82-36, La. Atty. Gen. Op. No. 1982-36; 1982 La. AG LEXIS 762.

§ 257. Placing material witness under bond.

Whenever it shall appear, upon motion of the district attorney or upon motion of a defendant supported by his affidavit, that the testimony of any witness is essential to the prosecution or the defense, as the case may be, and it is shown that it may become impracticable to secure the presence of the person by subpoena, a judge, as defined in Article 931 of the Code of Criminal Procedure, shall issue a warrant for the arrest of the witness. The witness shall be arrested and held in the parish jail, or such other suitable place as shall be designated by the court, until he gives an appearance bond as provided for defendants when admitted to bail, or until his testimony shall have been given in the cause or dispensed with. (Added by Acts 1966, No. 311, § 2, eff. Jan. 1, 1967; Amended by Acts 1968, No. 149, § 1; Acts 2010, No. 485, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 485 substituted “it is shown that it may become impracticable to secure the presence of the person by subpoena” for “that there are good grounds to fear that said witness may depart or be taken from the jurisdiction of the court.”
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CRIMINAL LAW & PROCEDURE

• Arrests

•• Warrants. — Defendant was properly arrested and held as a material witness because he was the last person to see a murder victim alive; probable cause to believe that defendant was the murderer was not required. State v. Clark, 492 So. 2d 862, 1986 La. LEXIS 6808 (June 23, 1986).

• Jurisdiction & Venue

•• Jurisdiction. — District court was not divested of jurisdiction of defendant’s prosecution merely because pretrial testimony was taken before it under the provisions of former La. Rev. Stat. Ann. §§ 15:157, 15:158, and 15:159 (now La. Rev. Stat. Ann. §§ 15:257, 15:258, 15:259, respectively). State v. Heiman, 227 LA. 235, 79 So. 2d 78, 1955 La. LEXIS 1235 (Feb. 14, 1955).

• Trials

•• Continuances. — Trial court did not err in denying defendant’s motion for a continuance so that defendant could secure the missing witness because the case had already been continued several times, mostly at defendant’s request, and defendant failed to ask for the witness’s attachment as a material witness pursuant to La. Rev. Stat. Ann. section 15:257. State v. Washington, 463 So. 2d 11, 1984 La. App. LEXIS 10231 (Dec. 20, 1984).

• Witnesses

•• General Overview. — Material witness was not entitled to recover damages against defendants for false arrest and imprisonment because the officers had acted properly pursuant to La. Rev. Stat. Ann. § 15:257 in arresting and incarcerating the material witness since they had information that he intended to travel to his father’s home in Nebraska to avoid testifying, and that a person, believed to be the witness’ mother, had called the bus station, seeking information and fares for buses traveling from Alexandria or Shreveport to Omaha, Nebraska. Cooks v. Rodenbeck, 711 So. 2d 444, 1998 La. App. LEXIS 1112 (Apr. 29, 1998).

Defendant’s arrest under La. Rev. Stat. Ann. § 15:257 was illegal because no warrant was issued for defendant’s arrest as a witness, nor was there an attempt to procure one. State v. Giovanni, 375 So. 2d 1360, 1979 La. LEXIS 7127 (Oct. 8, 1979).

•• Presentation. — In a prosecution for distribution of cocaine, where the material witness who performed the controlled buys purportedly told the prosecutor that defendant and defendant’s family had threatened to burn the witness’s house down and blow the witness’s head off if the witness testified, the trial court properly granted an order for the arrest and detention of the material witness until the date of trial, and there was no showing that defendant was prejudiced where at trial, the witness both denied, and in-part, admitted to having made or heard of the subject threats. State v. Garrett, 862 So. 2d 1207, 2003 La. App. LEXIS 3533 (Dec. 19, 2003), writ denied by La. 2004-0475, 876 So. 2d 833, 2004 La. LEXIS 2147 (La. June 25, 2004).

Where defendant’s motion to issue a warrant for the arrest of a witness, who was essential to the prosecution and defense, had not been supported by an affidavit as required by La. Rev. Stat. Ann. § 15:257, and failed to allege that the witness would depart or be taken from the trial court’s jurisdiction, the trial court properly denied the motion. State v. Gaddis, 839 So. 2d 1258, 2003 La. App. LEXIS 662 (Mar. 14, 2003), writ denied by La. 2003-1275, 872 So. 2d 519, 2004 La. LEXIS 1701 (La. May 14, 2004), writ of certiorari denied by 544 U.S. 926, 125 S. Ct. 1649, 161 L. Ed. 2d 487, 2005 U.S. LEXIS 2542, 73 U.S.L.W. 3555 (2005).

EVIDENCE

• Testimony

•• General Overview. — Plaintiff’s arrest as a material witness did not require the indigent defender board to provide legal counsel to plaintiff, where he was not a defendant. Cooks v. Rapides Parish Indigent Defender Bd., 686 So. 2d 63, 1996 La. App. LEXIS 2941 (Dec. 11, 1996), writ of certiorari denied by La. 97-0409, 692 So. 2d 398, 1997 La. LEXIS 1684 (La. Mar. 27, 1997).

GOVERNMENTS

• Legislation

•• Interpretation. — La. Rev. Stat. Ann. § 15:257 is not penal in nature and did not provide a “status offense,” which punished someone for his or her status rather than for criminal behavior. Cooks v. Rapides Parish Indigent Defender Bd., 686 So. 2d 63, 1996 La. App. LEXIS 2941 (Dec. 11, 1996), writ of certiorari denied by La. 97-0409, 692 So. 2d 398, 1997 La. LEXIS 1684 (La. Mar. 27, 1997).

TORTS

• Public Entity Liability

•• Liability

••• General Overview. — Material witness was not entitled to recover damages against defendants for false arrest and imprisonment because the officers had acted properly pursuant to La. Rev. Stat. Ann. § 15:257 in arresting and incarcerating the material witness since they had information that he intended to travel to his father’s home in Nebraska to avoid testifying, and that a person, believed to be the witness’ mother, had called the bus station, seeking information and fares for buses traveling from Alexandria or Shreveport to Omaha, Nebraska. Cooks v. Rodenbeck, 711 So. 2d 444, 1998 La. App. LEXIS 1112 (Apr. 29, 1998).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: Discovery of the State’s Witnesses: State v. Walters. 43 La. L. Rev. 1549 (July, 1983).

§ 258. Taking deposition of witness imprisoned in default of bond.

When any witness in any criminal case, imprisoned in default of giving bond for his appearance, shall wish to have his testimony taken and to be enlarged, he shall apply to the judge of the court in which such prosecution is pending to have his testimony taken in writing; and thereupon the judge shall order said testimony to be taken in writing before him in court or in chambers or before any officer authorized by law to administer oaths, after giving forty-eight hours personal notice to the accused and to the district attorney to be present at the time and place of the taking of said testimony; provided, that with the consent of the district attorney and of the accused any and all delays for the taking of said testimony may be waived. If the accused is in jail, the sheriff shall be notified and shall produce the accused at the time and place designated to be confronted with the witness. The testimony when so taken shall be sworn to and signed by the witness if he knows how to write, if not, by his ordinary mark attested by the officer taking the testimony; and the said testimony so certified to shall be without delay returned by the officer taking the same into the court in which said prosecution is pending, together with the said notice and the officer’s return of service annexed thereto, and thereupon the said witness shall be discharged from custody.

The taking of this testimony shall be without expense to the witness, but shall be taxed as a part of the costs of the prosecution. (Acts 1966, No. 311, § 2, eff. Jan. 1, 1967.)

CROSS REFERENCES

Louisiana Law. — Admissibility of depositions taken in jail, see La. R.S. 15:259.
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CRIMINAL LAW & PROCEDURE

• Jurisdiction & Venue

•• Jurisdiction. — District court was not divested of jurisdiction of defendant’s prosecution merely because pretrial testimony was taken before it under the provisions of former La. Rev. Stat. Ann. §§ 15:157, 15:158, and 15:159 (now La. Rev. Stat. Ann. §§ 15:257, 15:258, 15:259, respectively). State v. Heiman, 227 LA. 235, 79 So. 2d 78, 1955 La. LEXIS 1235 (Feb. 14, 1955).

TREATISES AND LAW REVIEWS

Louisiana Treatises. — Louisiana Code of Evidence Practice Guide Article 804 > CHAPTER 8. HEARSAY > Article 804. Hearsay Exceptions; Declarant Unavailable.

Louisiana Law Reviews. — Note: Discovery of the State’s Witnesses: State v. Walters. 43 La. L. Rev. 1549 (July, 1983).

§ 259. Admissibility of depositions taken in jail.

The testimony taken as provided for in R.S. 15:258, when certified to by the officer before whom taken, shall, in case of the death or departure of the witness from the parish or other inability to attend court, be admissible before the grand jury as well as on the trial of the accused, subject to all legal objections, but shall not be admissible when the presence of the witness can be procured by subpoena; provided that whenever an accused, not in jail, shall have been duly notified to be present at the taking of said testimony and shall not attend, he shall not be allowed to set up the plea that he had been deprived of his right to be confronted with the witnesses against him. (Acts 1966, No. 311, § 2, eff. Jan. 1, 1967.)
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CRIMINAL LAW & PROCEDURE

• Jurisdiction & Venue

•• Jurisdiction. — District court was not divested of jurisdiction of defendant’s prosecution merely because pretrial testimony was taken before it under the provisions of former La. Rev. Stat. Ann. §§ 15:157, 15:158, and 15:159 (now La. Rev. Stat. Ann. §§ 15:257, 15:258, 15:259, respectively). State v. Heiman, 227 LA. 235, 79 So. 2d 78, 1955 La. LEXIS 1235 (Feb. 14, 1955).

EVIDENCE

• Hearsay

•• Rule Components. — Where a witness’s unwillingness to testify did not provide sufficient reason for the admission of written answers to defense questions, the evidence was inadmissible and defendant’s murder conviction and sentence were affirmed. State v. Varnado, 310 So. 2d 111, 1975 La. LEXIS 4314 (Mar. 31, 1975).

TREATISES AND LAW REVIEWS

Louisiana Treatises. — Louisiana Code of Evidence Practice Guide Article 804 > CHAPTER 8. HEARSAY > Article 804. Hearsay Exceptions; Declarant Unavailable.

Louisiana Law Reviews. — Note: Discovery of the State’s Witnesses: State v. Walters. 43 La. L. Rev. 1549 (July, 1983).

§ 260. Production of certain records of victim under age eighteen; conditions.

If the defendant is charged with a violation of R.S. 14:93 or any provision of Subpart C of Part II, Subpart B of Part IV, or Subpart A(1) or A(4) of Part V of Chapter 1 of Title 14 of the Louisiana Revised Statutes of 1950, and the victim was under the age of eighteen at the time of the offense, a subpoena or court order compelling the production of medical, psychological, school, or other records pertaining to the victim shall not be issued upon request of the defendant unless the subpoena or court order identifies the records sought with particularity and is reasonably limited as to subject matter, and the court finds, after a contradictory hearing with the state, that the requested records are likely to be relevant and admissible at trial and are not sought for the purpose of harassing the victim. (Acts 1995, No. 755, § 1.)

§ 261. Disposition of witness or appearance fees for off-duty law enforcement officers.

A. Notwithstanding any other provision of law to the contrary, whenever by reason of the enforcement or imposition of any federal law or rule or for any other reason, an off-duty municipal law enforcement officer is compensated by his governmental employer for an appearance in court in his official capacity as a witness in any criminal case or delinquency adjudication in any city or district court during any time he would not otherwise be required to report to work or perform the duties of his office, then the officer of the court responsible for the disposition of any witness or appearance fee provided in law to compensate or reimburse for the cost of such officer’s appearance shall pay the fee to the fiscal officer or other person designated by the officer’s governmental employer to receive revenues on behalf of the governmental body.

B. The governmental employer may retain such portion of the appearance fee as is necessary to reimburse it for salary, benefits, and other expenses it expends in making its employee available for the appearance. If the witness or appearance fee exceeds the amount the employer is required to pay in salary, benefits, and expenses for such appearance, the employer shall transmit the difference to the officer who made the appearance. In no case, however, shall the officer receive less than he would have been compensated if he had received the fee directly. (Acts 1997, No. 918, § 1; Acts 1999, No. 552, § 1.)

1999 Amendments. — Acts 1999, No. 552, § 1, effective August 15, 1999, substituted “city or district court” for “city court” in (A).

§ 262. [Repealed.]

Repealed by Acts 2009, No. 263, § 4, effective August 15, 2009. This section was derived from Acts 2003, No. 556, § 1, eff. Aug. 15, 2003; Acts 2008, No. 636, § 1, eff. Aug. 15, 2008.

CROSS REFERENCES

Louisiana Law. — Court costs; witness protection, see La. R.S. 13:10.4.

CODE TITLE 26. TRIAL PROCEDURE.

§ 270. Interpreters for deaf or severely hearing-impaired persons.

A. In all criminal prosecutions, where the accused is deaf or severely hearing-impaired, he shall have the proceedings of the trial interpreted to him in a language that he can understand by a qualified interpreter appointed by the court. In all cases where the mental condition of a person is being considered and where such person may be committed to a mental institution, and where such person is deaf or severely hearing-impaired, all of the court proceedings pertaining to him shall be interpreted by a qualified interpreter appointed by the court. The qualification of an interpreter as an expert witness is governed by the Louisiana Code of Evidence.

B. (1) In any case where an interpreter is required to be appointed by the court under this Section, the court shall not commence proceedings until the appointed interpreter is in court.

(2) The interpreter appointed in accordance with this Section shall take an oath or affirmation that he will make a true interpretation to the deaf or severely hearing-impaired person accused or being examined of all the proceedings of his case in a language that he understands, and that he will repeat said deaf or severely hearing-impaired person’s answer to questions to counsel, court or jury, to the best of his skill and judgment.

(3) Interpreters appointed in accordance with this Section shall receive for their services an amount to be fixed by the judge presiding. When travel of the interpreter is necessary, all of the actual expenses of travel, lodging, and meals incurred by the interpreter in connection with the case in which he is appointed to serve shall be paid at the same rate applicable to state employees. (Added by Acts 1968, No. 320, § 1. Acts 1988, No. 515, § 5, eff. Jan. 1, 1989; Acts 1989, No. 109, § 2.)
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CRIMINAL LAW & PROCEDURE

• Trials

•• Defendant’s Rights

••• Right to Fair Trial. — Under La. Rev. Stat. Ann. § 15:270(A) the defendant, who was severely hearing impaired, was entitled to be, and the trial court required to provide the defendant with an interpreter throughout the trial. State v. Barber, 617 So. 2d 974, 1993 La. App. LEXIS 1464 (Apr. 15, 1993).

§ 271. Plea of not guilty; burden of proof.

The plea of not guilty throws upon the state the burden of proving beyond a reasonable doubt each element of the crime necessary to constitute the defendant’s guilt. (Added by Acts 1966, No. 311, § 2, eff. Jan. 1, 1967; Amended by Acts 1968, No. 150, § 1.)
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Homicide

••• General Overview. — There was no evidence that a driver was speeding, or driving erratically, or driving a truck while under the influence of intoxicating beverages, or was otherwise criminally negligent when an accident occurred, and her plea of not guilty placed upon the State the burden of proving each element of the offense charged beyond a reasonable doubt; the evidence was insufficient for a conviction for negligent homicide. State v. Garrett, 525 So. 2d 1235, 1988 La. App. LEXIS 1207 (May 17, 1988).

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — Two essential elements of the charge of driving while intoxicated, third offense, were the two prior convictions, and the fact that defendant had the same name as a person previously convicted was insufficient to prove he was the same person, for purposes of this offense. State v. Savoy, 487 So. 2d 485, 1986 La. App. LEXIS 6276 (Mar. 5, 1986).

Before defendant could be convicted of DWI, second offense, the information must have alleged a prior conviction for DWI. State v. Krause, 405 So. 2d 832, 1981 La. LEXIS 10450 (Sept. 28, 1981), not followed by State v. Mobley, 568 So. 2d 1368, 1990 La. App. LEXIS 2299 (La.App. 1 Cir. 1990).

• Eyewitness Identification

•• In-Court Identifications. — In a criminal trial where the only issue was the identity of the defendant, positive identification by the victim was sufficient evidence to support the jury’s conviction. State v. Williams, 458 So. 2d 1315, 1984 La. App. LEXIS 10335 (Oct. 9, 1984), writ of certiorari denied by 463 So. 2d 1317, 1985 La. LEXIS 8055 (La. 1985).

• Trials

•• Burdens of Proof

••• Prosecution. — Manslaughter conviction was affirmed as the State met its burden at trial of proving beyond a reasonable doubt each element of the crime necessary to constitute the defendant’s guilt and the State also met its burden of proving beyond a reasonable doubt that the homicide was not committed in self-defense. State v. Prudhomme, 829 So. 2d 1166, 2002 La. App. LEXIS 3313 (Oct. 30, 2002), writ denied by La. 2002-3230, 855 So. 2d 324, 2003 La. LEXIS 2906 (La. Oct. 10, 2003).

Where defendant, a first-time felon who had received a pardon, alleged that his wrongful possession of a firearm was excused by a mistake of law, the State was not required to negate the defense in its case in chief because it was defendant’s burden to prove his defense by a preponderance of the evidence. State v. Riser, 704 So. 2d 946, 1997 La. App. LEXIS 2834 (Dec. 12, 1997).

In the state’s prosecution of defendant for driving while intoxicated, defendant was entitled to a directed verdict as state did not prove that defendant was the driver of the vehicle involved in the accident and that he was intoxicated but rested its case purely on circumstantial evidence. State v. Nelson, 612 So. 2d 837, 1992 La. App. LEXIS 4249 (Dec. 23, 1992), writ of certiorari denied by 616 So. 2d 700, 1993 La. LEXIS 1476 (La. 1993).

Where defendant, pro se, at her trial for speeding failed to object to the judge’s comment that defendant had not convinced him she was not speeding, there was sufficient evidence of guilt, and the burden of proof properly fell upon the State as required by La. Rev. Stat. Ann. § 15:271. State v. Alford, 384 So. 2d 761, 1980 La. LEXIS 7748 (May 19, 1980).

• Defenses

•• Entrapment. — Defendant has the burden of production of evidence in support of his defense of entrapment, and, where he meets that burden, he has the burden of persuading the trier of fact of the existence of facts constituting the defense by a preponderance of the evidence. State v. Cook, 460 So. 2d 1075, 1984 La. App. LEXIS 10062 (Dec. 5, 1984), writ of certiorari denied by 466 So. 2d 465, 1985 La. LEXIS 8416 (La. 1985), writ of certiorari denied by 466 So. 2d 466, 1985 La. LEXIS 8417 (La. 1985).

•• Self-Defense. — Manslaughter conviction was affirmed as the State met its burden at trial of proving beyond a reasonable doubt each element of the crime necessary to constitute the defendant’s guilt and the State also met its burden of proving beyond a reasonable doubt that the homicide was not committed in self-defense. State v. Prudhomme, 829 So. 2d 1166, 2002 La. App. LEXIS 3313 (Oct. 30, 2002), writ denied by La. 2002-3230, 855 So. 2d 324, 2003 La. LEXIS 2906 (La. Oct. 10, 2003).

EVIDENCE

• Procedural Considerations

•• Circumstantial & Direct Evidence. — If the trier of fact or the reviewing court finds the asserted or arguable hypotheses of innocence unreasonable, circumstantial evidence is sufficient to convict beyond a reasonable doubt. State v. Davis, 732 So. 2d 612, 1999 La. App. LEXIS 818 (Mar. 31, 1999), writ denied by La. 1999-3114, 761 So. 2d 539, 2000 La. LEXIS 1313 (La. May 5, 2000).

•• Weight & Sufficiency. — Where based on eyewitness testimony, a jury could have concluded beyond a reasonable doubt that a defendant shot a victim while attempting to rob him and immediately fled the scene, and where there was medical testimony that the victim died from a gunshot wound to the back, the evidence, direct and circumstantial, was legally sufficient to convict the defendant of second degree murder beyond a reasonable doubt. State v. Davis, 732 So. 2d 612, 1999 La. App. LEXIS 818 (Mar. 31, 1999), writ denied by La. 1999-3114, 761 So. 2d 539, 2000 La. LEXIS 1313 (La. May 5, 2000).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Procedure. 47 La. L. Rev. 267 (November, 1986).

Article: The Louisiana Criminal Code of 1942 — Doctrinal Provisions, Defenses, and Theories of Culpability. 52 La. L. Rev. 1083 (May, 1992).

Article: The Mental Element of Louisiana Crimes: It Doesn’t Matter What You Think. 70 Tul. L. Rev. 855 (March, 1996).

§ 272. Order for substitution of certified copy of missing document.

The judge shall, upon proof of the loss, destruction or abstraction from the court of any indictment, information or bail bond, order that a certified copy from the judicial record of such lost, destroyed or abstracted document shall be substituted for the original and that the trial and all further proceedings in the cause be had as on the original. (Acts 1966, No. 311, § 2, eff. Jan. 1, 1967.)

§ 273. Right of accused to be confronted with witnesses.

The accused shall have the right to be confronted with the witnesses against him and the depositions of witnesses shall not be evidence either for or against him except as provided by law. (Acts 1966, No. 311, § 2, eff. Jan. 1, 1967.)
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CRIMINAL LAW & PROCEDURE

• Trials

•• Defendant’s Rights

••• Right to Confrontation. — Forcible rape conviction was reversed where the trial court erroneously allowed admission of the transcribed statement of defendant’s cellmate in which he claimed defendant confessed to rape; the State did not establish that the declarant, defendant, was unavailable, and the defendant was denied his constitutional right to cross-examine by the admission of the hearsay statement. State v. Broussard, 796 So. 2d 891, 2001 La. App. LEXIS 2099 (Oct. 3, 2001), writ denied by La. 2001-2977, 825 So. 2d 1187, 2002 La. LEXIS 2815 (La. Sept. 30, 2002).

Trial court did not violate defendant’s right to confrontation under La. Rev. Stat. Ann. § 15:273 or abuse its discretion when it restricted his cross-examination of the coroner and his redirect of the social worker about the statements of the sanity commission on the ground that defendant could but did not call the coroner and the commission members as his own witnesses. State v. Thames, 681 So. 2d 480, 1996 La. App. LEXIS 2232 (Sept. 27, 1996), writ of certiorari denied by La. 96-2563, 691 So. 2d 80, 1997 La. LEXIS 855 (La. Mar. 21, 1997).

Pursuant to La. Const. art. I, § 16 and La. Rev. Stat. Ann. § 15:273, an accused is entitled to confront and cross-examine the witnesses against him. State v. Coleman, 486 So. 2d 995, 1986 La. App. LEXIS 6453 (Apr. 2, 1986), writ of certiorari denied by 493 So. 2d 633, 1986 La. LEXIS 7098 (La. 1986), writ of certiorari denied by 493 So. 2d 634, 1986 La. LEXIS 7100 (La. 1986).

Where defendant’s own witness at a suppression hearing, a deputy sheriff, identified defendant as the perpetrator of an attempted armed robbery, the now-deceased deputy’s testimony was admissible at trial in defendant’s prosecution and conviction for attempted armed robbery, because defendant’s direct examination of him at the hearing partook of cross-examination so as to constitute substantial compliance with the right to confrontation guaranteed by U.S. Const. amend. VI, La. Const. art. I, § 16, and La. Rev. Stat. Ann. § 15:273. State v. Citizen, 431 So. 2d 1051, 1983 La. LEXIS 10717 (May 23, 1983).

In defendant’s criminal trial for selling and delivering marijuana cigarettes, defendant had the right to confront witnesses against him, La. Const. 1921 art. I, § 9 (now La. Const. art. I § 16), former La. Stat. Rev. Ann. § 15:365 (now La. Rev. Stat. Ann. § 15:273), and those witnesses were subject to defendant’s right to cross examine them, former La. Rev. Stat. Ann. § 15:376 (now La. Code Evid. Ann. art. 611), as well as the right to impeach their testimony, former La. Rev. Stat. Ann. § 15:486 (now La. Code Evid. Ann. art. 607). State v. Elias, 229 LA. 929, 87 So. 2d 132, 1956 La. LEXIS 1368 (Mar. 26, 1956).

•• Examination of Witnesses

••• Cross-Examination. — Given that the accused had the right to be confronted by the witnesses against him, the accused also had the right to cross-examine a witness who could speak to the character of the State’s principal witness against him in a trial for battery upon the victim with a pistol. State v. Muse, 319 So. 2d 920, 1975 La. LEXIS 4971 (Oct. 1, 1975).

Trial court’s undue restriction of defendant’s cross-examination of the State’s main witness regarding a memo he wrote and other evidence, violated La. Rev. Stat. Ann. § 15:273 and former La. Rev. Stat. Ann. 15:280 (now La. Code Evid. Ann. art. 611(B)), and required reversal of the conviction. State v. Giordano, 259 LA. 155, 249 So. 2d 558, 1971 La. LEXIS 4279 (June 28, 1971).

EVIDENCE

• Hearsay

•• Unavailability

••• General Overview. — Forcible rape conviction was reversed where the trial court erroneously allowed admission of the transcribed statement of defendant’s cellmate in which he claimed defendant confessed to rape; the State did not establish that the declarant, defendant, was unavailable, and the defendant was denied his constitutional right to cross-examine by the admission of the hearsay statement. State v. Broussard, 796 So. 2d 891, 2001 La. App. LEXIS 2099 (Oct. 3, 2001), writ denied by La. 2001-2977, 825 So. 2d 1187, 2002 La. LEXIS 2815 (La. Sept. 30, 2002).

§ 274. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

§ 275. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

§ 276. Self-incrimination of witness.

No witness can be forced to criminate himself, but the judge is not bound by the witness’ statement that the answer would criminate him, when from the nature of the question asked and the circumstances of the case such statement can not be true. (Acts 1966, No. 311, § 2, eff. Jan. 1, 1967.)
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Self-Incrimination Privilege. — Witness was properly permitted to invoke his Fifth Amendment right to refuse to testify where the witness was charged with participating in the same crime as the defendant, as the Fifth Amendment protected a witness as fully as a defendant. State v. Armstrong, 683 So. 2d 1261, 1996 La. App. LEXIS 2371 (Oct. 9, 1996), writ of certiorari denied by La. 97-0596, 700 So. 2d 505, 1997 La. LEXIS 2598 (La. Sept. 5, 1997).

CRIMINAL LAW & PROCEDURE

• Trials

•• Defendant’s Rights

••• Right to Remain Silent

•••• Self-Incrimination Privilege. — Although a defendant argued that a judge should not have allowed two persons, who were charged as co-defendants, to invoke the privilege against self-incrimination, the evidence supported the trial judge’s rulings that their testimony would have tended to incriminate them. State v. Bouffanie, 364 So. 2d 971, 1978 La. LEXIS 5450 (Nov. 13, 1978).

EVIDENCE

• Testimony

•• Examination

••• General Overview. — Three questions propounded by defense counsel on cross-examination of a State witness were improper because the questions, which were asked to prove the witness’ bias or prejudice toward defendant, assumed unproven facts and they were irrelevant in that they did not establish bias or prejudice on the part of the witness toward defendant. State v. Williams, 230 LA. 1059, 89 So. 2d 898, 1956 La. LEXIS 1488 (June 29, 1956).

§ 277. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

§ 278. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

§ 279. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

§ 280. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

§ 281. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

§ 282. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

§ 283. Protected person; testimony taken outside courtroom.

A. On its own motion or on the motion of the attorney for any party, a court may order that the testimony of a protected person who may have been a witness to or victim of a crime be taken in a room other than the courtroom and be simultaneously televised by closed circuit television to the court and jury, when the court makes a specific finding of necessity based upon both of the following:

(1) Expert testimony that the protected person would be likely to suffer serious emotional distress if forced to give testimony in open court.

(2) Expert testimony that, without such simultaneous televised testimony, the protected person cannot reasonably communicate his testimony to the court or jury.

B. The court shall ensure that the protected person cannot see or hear the accused unless such viewing or hearing is requested for purposes of identification. However, the court shall ensure that the accused is afforded the ability to consult with his attorney during the testimony of the protected person.

C. The only persons who may be present in the room with the protected person are the person or persons operating the audio-video equipment, the presiding judge, the attorneys for the state, the attorneys for the defendant, and any person, other than a relative of the protected person, whose presence is determined by the court to be necessary to the welfare and well-being of the protected person during his testimony. The persons operating the equipment shall be confined to an adjacent room or behind a screen or mirror that permits them to see and hear the protected person during his testimony but does not permit the protected person to see or hear them.

D. Only the attorneys, or the presiding judge as authorized by law, may question the protected person.

E. For the purposes of this Section, “protected person” means a person who is the victim of a crime or a witness in a criminal prosecution who is either of the following:

(1) Under the age of seventeen years.

(2) Has a developmental disability as defined in R.S. 28:451.2(12). (Acts 1984, No. 563, § 1; Acts 1991, No. 500, § 1; Acts 2004, No. 241, § 1, eff. Aug. 15, 2004; Acts 2006, No. 764, § 2, eff. Aug. 15, 2006; Acts 2007, No. 70, § 1, eff. Aug. 15, 2007.)

2007 Amendments. — Acts 2007, No. 70, § 1, effective August 15, 2007, substituted “Under the age of seventeen years” for “Fourteen years of age or younger” in (E)(1).

2006 Amendments. — Acts 2006, No. 764, § 2, effective August 15, 2006, added (E).

2004 Amendments. — Acts 2004, No. 241, § 1, effective August 15, 2004, substituted “Protected person” for “Victims of child abuse” in the section heading; in (A), substituted “protected person” for “child fourteen years of age,” and substituted “a witness to or victim of a crime” for “physically or sexually abused”; and substituted “protected person” for “child” throughout (A)(1) and (2), (B), (C) and (D).

CROSS REFERENCES

Louisiana Law. — Admissibility of videotaped statements; discovery by defendant, see La. R.S. 15:440.5.

Examination of witnesses; transcript of testimony, see La. C.Cr.P. Art. 294.
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CRIMINAL LAW & PROCEDURE

• Trials

•• Defendant’s Rights

••• Right to Confrontation. — Allowing a child sex abuse victim to testify while facing away from defendant, pursuant to La. Rev. Stat. Ann. § 15:283, did not violate La. Const. art. I, § 16. State v. Brockel, 733 So. 2d 640, 1999 La. App. LEXIS 806 (Mar. 30, 1999), writ denied by La. 99-1516, 748 So. 2d 469, 1999 La. LEXIS 2661 (La. Oct. 15, 1999).

Provision of La. Rev. Stat. Ann. § 15:283 which stated: the Court shall ensure that the child cannot see or hear the defendant unless such viewing or hearing is requested for purposes of identification, was declared unconstitutional and was stricken from the statute, because it violated a defendant’s right to confrontation. State v. Murphy, 542 So. 2d 1373, 1989 La. LEXIS 839 (May 1, 1989).

•• Examination of Witnesses

••• Child Witnesses. — Trial court properly applied La. Rev. Stat. Ann. § 15:283 to permit a child witness, who had seen defendant shoot the child’s mother in the head, to testify unseen by defendant. State v. Smith, 668 So. 2d 1260, 1996 La. App. LEXIS 204 (Jan. 30, 1996), writ denied by La. 98-1406, 726 So. 2d 899, 1998 La. LEXIS 3073 (La. Oct. 16, 1998).

La. Rev. Stat. Ann. § 15:283, which allowed for child that had been raped or sexually assaulted to testify during a trial in a separate room and via closed circuit television, was not decided as unconstitutional, despite the United States Supreme Court’s finding of unconstitutionality of a similar statute. State v. Presley, 542 So. 2d 1171, 1989 La. App. LEXIS 858 (May 10, 1989), writ denied by 572 So. 2d 59, 1991 La. LEXIS 1 (La. 1991).

Where the defendant, the mother of the seven year old victim of child cruelty, was afforded the ability to consult with her attorney during the testimony of the child through a closed video hookup with the courtroom, the trial court did not abuse its discretion or infringe on the defendant’s confrontation rights where the defendant still was afforded the opportunity to consult with counsel during the proceedings when the child witness testified. State v. Daniels, 484 So. 2d 941, 1986 La. App. LEXIS 6184 (Feb. 25, 1986).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Child Custody: The Judicial Interview of the Child. 47 La. L. Rev. 559 (January, 1987).

Article: Reflections Upon Louisiana’s Child Witness Videotaping Statute: Utility and Constitutionality in the Wake of Stincer. 47 La. L. Rev. 1255 (July, 1987).

Comment: Television Trials and Fundamental Fairness: The Constitutionality of Louisiana’s Child Shield Law. 61 Tul. L. Rev. 141 (November, 1986).

Recent Development: State v. Murphy: Louisiana’s Child Witness Protective Measures Survive Coy v. Iowa. 64 Tul. L. Rev. 1320 (May, 1990).

CODE TITLE 27. PRESENCE OF DEFENDANT. [BLANK.]

CODE TITLE 28. BILL OF EXCEPTIONS.

§ 291. Right of accused to have testimony taken down; provision for paying.

The testimony of the witnesses on the question of guilt or innocence may be taken down under the supervision of the court and in order to explain any bill of exception which may be taken by counsel for the accused, the accused shall have the right, if he chooses, to have all of the testimony so taken made a part of the transcript; provided, that any accused desiring to send up the testimony of all of the witnesses so taken, shall pay for the same, and provided further, that the said testimony shall be considered only in explanation of the bills of exception reserved during the trial on behalf of the accused.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Not Endowed by Their Creator: State Mandated Expenses of Louisiana Parish Governing Bodies. 50 La. L. Rev. 635 (March, 1990).

CODE TITLE 29. MOTIONS FOR NEW TRIAL AND IN ARREST OF JUDGMENT. [BLANK.]

CODE TITLE 30. SENTENCE.

§ 301. Remittance of fine or imprisonment.

Any fine or imprisonment, imposed for violation of state laws or municipal or parish ordinances, which is alleged to be excessive or that for any reason should be abated or remitted in whole or in part shall be abated or remitted in the following manner:

Fines or imprisonment imposed under state laws shall be abated or remitted in the manner directed by law.

Fines or imprisonment imposed under ordinances of police juries may be abated or remitted only upon the recommendation of the judge of the parish and the consent of the police jury.

Fines or imprisonment imposed under ordinances of any city or other municipal corporation may be remitted only upon the recommendation of the mayor or other chief magistrate and the consent of the least numerous branch of the municipal legislative body. (Acts 1966, No. 311, § 2, eff. Jan. 1, 1967.)
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CONSTITUTIONAL LAW

• Congressional Duties & Powers

•• Ex Post Facto Clause & Bills of Attainder

••• General Overview. — Retroactive application of La. Rev. Stat. Ann. § 15:301.1 would violate the prohibition against ex post facto law; thus, where defendant’s sentence was illegally lenient and the State did not preserve the error for review, the court declined to correct the error because the sentencing occurred prior to the enactment of § 15:301.1. State v. George, 751 So. 2d 973, 2000 La. App. LEXIS 1 (Jan. 4, 2000), writ denied by La. 2001-1719, 812 So. 2d 666, 2002 La. LEXIS 1279 (La. Apr. 12, 2002).

CRIMINAL LAW & PROCEDURE

• Sentencing

•• Corrections, Modifications & Reductions

••• Illegal Sentences. — Appellate court had the authority to correct an illegally-lenient sentence when the trial court did not impose the mandatory fine for distribution of drugs within a school zone. State v. Jordan, 836 So. 2d 609, 2002 La. App. LEXIS 4167 (Dec. 30, 2002).

•• Imposition

••• Pronouncement. — Although the trial court failed to impose the first two years of defendant’s 16 year sentence for distribution of cocaine without without benefit of parole, probation, or suspension of sentence, the provisions in La. Rev. Stat. Ann. § 15:301.1(A), (C) were self-activating and occurred by operation of law; thus, defendant’s sentence was deemed to contain the restrictions. State v. Collins, 865 So. 2d 117, 2003 La. App. LEXIS 2805 (Oct. 7, 2003).

§ 301.1. Sentences without benefit of probation, parole, or suspension of sentence; correction.

A. When a criminal statute requires that all or a portion of a sentence imposed for a violation of that statute be served without benefit of probation, parole, or suspension of sentence, each sentence which is imposed under the provisions of that statute shall be deemed to contain the provisions relating to the service of that sentence without benefit of probation, parole, or suspension of sentence. The failure of a sentencing court to specifically state that all or a portion of the sentence is to be served without benefit of probation, parole, or suspension of sentence shall not in any way affect the statutory requirement that all or a portion of the sentence be served without benefit of probation, parole, or suspension of sentence.

B. If a sentence is inconsistent with statutory provisions, upon the court’s own motion or motion of the district attorney, the sentencing court shall amend the sentence to conform to the applicable statutory provisions. The district attorney shall have standing to seek appellate or supervisory relief for the purpose of amending the sentence as provided in this Section.

C. The provisions of this Section shall apply to each provision of law which requires all or a portion of a criminal sentence to be served without benefit of probation, parole, or suspension of sentence, or of any one of them, any combination thereof, or any substantially similar provision or combination of substantially similar provisions.

D. Any amendment to any criminal sentence as authorized by the provisions of this Section shall be completed within one hundred eighty days of the initial sentencing. (Acts 1999, No. 94, § 1.)
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — Trial court’s sentence for cocaine distribution was impermissibly lenient where the sentence did not include a term of parole on a minimum sentence, which was required; however, a remand for correction was not necessary where the requirement was self-activating. State v. Converse, 864 So. 2d 803, 2003 La. App. LEXIS 3662 (Dec. 30, 2003), writ denied by La. 2004-0195, 876 So. 2d 74, 2004 La. LEXIS 1898 (La. June 4, 2004).

Although defendant’s multiple offender sentence was illegally lenient because the trial court did not impose the two-year restriction on parole required by the reference statute, La. Rev. Stat. Ann. § 40:967(B)(4)(b), the error did not require any action by the appellate court because La. Rev. Stat. Ann. § 15:301.1(C) imposed the restrictions by operation of law. State v. Johnson, 864 So. 2d 645, 2003 La. App. LEXIS 3342 (Dec. 9, 2003).

Trial court’s failure to specify that the first five years of defendant’s sentence for distributing a controlled dangerous substance, in violation of La. Rev. Stat. Ann. § 40:967, should have been served without the benefit of probation or suspension of sentence and did not prohibit parole, did not need addressing on appeal; according to La. Rev. Stat. Ann. § 15:301.1A and C, the sentence was deemed to have contained those restrictions. State v. Sanders, 861 So. 2d 589, 2003 La. App. LEXIS 3130 (Nov. 12, 2003), amended by La. 04-0017, 876 So. 2d 42, 2004 La. LEXIS 1661 (La. May 14, 2004).

••• Possession

•••• General Overview. — Where the State made no objection in the trial court to the illegally lenient sentence imposed on defendant and it failed to raise the issue on appeal, the appellate court declined to remand the case for imposition of the fine and the correction of a sentence as mandated by La. Rev. Stat. Ann. § 15:301.1(A). State v. Comena, 843 So. 2d 464, 2003 La. App. LEXIS 720 (Mar. 19, 2003).

The appellate court did not need to take action to correct the trial court’s illegally lenient sentence where the correction was statutorily effected by La. Rev. Stat. Ann. § 15:301.1A; however, where the state failed to produce evidence sufficient to support defendant’s conviction of the heroin charge as the record did not reflect that defendant was within 1,000 feet of a schoolyard when distributing the heroin, that conviction was reversed and the sentence vacated. State v. Hall, 843 So. 2d 488, 2003 La. App. LEXIS 740 (Mar. 19, 2003), writ denied by La. 2003-1117, 916 So. 2d 128, 2005 La. LEXIS 2728 (La. Nov. 28, 2005).

Because possession of cocaine over 28 grams in violation of La. Rev. Stat. Ann. § 40:967(F) required that the sentence be imposed without benefit of parole, probation or suspension of sentence, the trial court should have restricted parole eligibility when sentencing defendant as a multiple offender; however, the matter did not need to be remanded for correction because under La. Rev. Stat. Ann. § 15:301.1(A), the provision of a statute denying these benefits was self-activating. State v. Stokes, 831 So. 2d 354, 2002 La. App. LEXIS 3140 (Oct. 16, 2002).

•• Crimes Against Persons

••• Robbery

•••• General Overview. — Defendant’s five-year sentence for attempted armed robbery was not illegally lenient although it was not imposed without benefit of probation, parole, or suspension of sentence as mandated by La.R.S. 14:64; pursuant to La. Rev. Stat. Ann. § 15:301.1, the sentence was deemed to contain those provisions. State v. Bamburg, 772 So. 2d 356, 2000 La. App. LEXIS 2709 (Nov. 2, 2000).

•• Homicide

••• Murder

•••• General Overview. — Where defendant was found guilty of attempted second-degree murder and the trial court sentenced him to 13 years in prison, his sentence was illegally lenient, where the sentence should have been at hard labor without benefit of probation, parole, or suspension of sentence; where the correction of a sentence as mandated by La. Rev. Stat. Ann. § 15:301.1(A), however, the sentence “self-activates” and eliminates the need for the case to be remanded for correction of the sentence. State v. Jones, 846 So. 2d 908, 2003 La. App. LEXIS 1250 (Apr. 23, 2003).

Where La. Rev. Stat. Ann. § 15:301.1(A) was enacted after a defendant’s crime was committed, the statute has retroactive application under State v. Williams. State v. Jones, 846 So. 2d 908, 2003 La. App. LEXIS 1250 (Apr. 23, 2003).

•• Property Crimes

••• Burglary & Criminal Trespass

•••• General Overview. — On review of defendant’s burglary conviction for errors patent, the court noted that defendant received an illegally lenient sentence, because the trial judge failed to deny parole eligibility for one year; this omission required no action because La. Rev. Stat. Ann. § 15:301.1(C) imposes the restrictions by operation of law. State v. Singleton, 871 So. 2d 596, 2004 La. App. LEXIS 678 (Mar. 30, 2004).

• Sentencing

•• General Overview. — Trial court failed to specify that defendant’s sentence for possession of a firearm while in possession of marijuana was to be served without benefit of parole, probation, or suspension of sentence as required by La. Rev. Stat. Ann. § 14:95(E). However, no action was required because La. Rev. Stat. Ann. § 15:301.1 and case law indicated that the sentence was deemed to contain those restrictions. State v. Williams, 902 So. 2d 485, 2005 La. App. LEXIS 1091 (Apr. 26, 2005), writ denied by La. 2005-1640, 922 So. 2d 1173, 2006 La. LEXIS 469 (La. Feb. 3, 2006), remanded by 8 So. 3d 3, 2009 La. App. LEXIS 60 (La.App. 5 Cir. 2009).

•• Alternatives

••• Probation

•••• General Overview. — Where defendant was convicted of sexual battery and sentenced to 12 years imprisonment, the trial judge’s failure to specify that defendant’s sentence was subject to the restrictions listed in La. Rev. Stat. Ann. § 14:43.1(C) did not require remand for correction as the judge’s sentence was deemed to include those restrictions by operation of law; defendant’s sentence had to be served without benefit of probation, parole, or suspension of sentence. State v. Walton, 872 So. 2d 1221, 2004 La. App. LEXIS 1106 (Apr. 14, 2004).

Trial court’s failure to specify that the first five years of defendant’s sentence for distributing a controlled dangerous substance, in violation of La. Rev. Stat. Ann. § 40:967, should have been served without the benefit of probation or suspension of sentence and did not prohibit parole, did not need addressing on appeal; according to La. Rev. Stat. Ann. § 15:301.1A and C, the sentence was deemed to have contained those restrictions. State v. Sanders, 861 So. 2d 589, 2003 La. App. LEXIS 3130 (Nov. 12, 2003), amended by La. 04-0017, 876 So. 2d 42, 2004 La. LEXIS 1661 (La. May 14, 2004).

La. Rev. Stat. Ann. § 15:301.1(A) addresses those instances where sentences contain statutory restrictions on parole, probation, or suspension of sentence. State v. Comena, 843 So. 2d 464, 2003 La. App. LEXIS 720 (Mar. 19, 2003).

•• Appeals

••• General Overview. — In a possession of marijuana with intent to distribute case, the trial court imposed an illegally lenient sentence because the trial court failed to impose the mandatory fine and it failed to order that at least the first five years of defendant’s sentence be served without benefits of parole, probation, or suspension of sentence as required under La. Rev. Stat. Ann. § 40:966. The trial court’s failure to impose the statutory restrictions was not cured by La. Rev. Stat. Ann. § 15:301.1 because the portion of the sentence to be served without benefits was left to the discretion of the trial court; thus, defendant’s sentence was vacated and remanded to the trial court for resentencing. State v. Brown, 902 So. 2d 542, 2005 La. App. LEXIS 1070 (Apr. 26, 2005), writ denied by La. 2005-1637, 922 So. 2d 1173, 2006 La. LEXIS 468 (La. Feb. 3, 2006).

An error patent review of defendant’s sentencing for attempted second-degree murder, second-degree kidnapping and armed robbery showed that the sentencing judge erred by failing to orally order that the sentences be served without benefit of parole, probation or suspension of sentence as required by statute; however, the written judgment of conviction and sentence included the reservation of no benefits as to all three sentences where the sentences were amended on appeal to include that they were to be served without benefit of parole, probation or suspension of sentence. State v. Moore, 865 So. 2d 227, 2004 La. App. LEXIS 75 (Jan. 28, 2004), writ denied by La. 2004-0507, 877 So. 2d 142, 2004 La. LEXIS 2305 (La. July 2, 2004).

When a district court fails to order service of sentence without benefits where the portion to be so served is mandated, and the state has failed to appeal, the appellate court need not state that it cannot modify the sentence or remand due to the state’s failure to appeal, because the sentence automatically will be served without benefits for the required time period, and this result occurs because La. Rev. Stat. Ann. § 15:301.1 is self-activating. State v. Moore, 865 So. 2d 227, 2004 La. App. LEXIS 75 (Jan. 28, 2004), writ denied by La. 2004-0507, 877 So. 2d 142, 2004 La. LEXIS 2305 (La. July 2, 2004).

When the statute of conviction provides that “at least” some portion of the sentence is to be served without benefits, sentencing discretion is still involved, and in such a case, it is necessary for the appellate court to remand the matter to the trial court for re-sentencing; thus, in cases involving “at least” language, remand should be required. State v. Moore, 865 So. 2d 227, 2004 La. App. LEXIS 75 (Jan. 28, 2004), writ denied by La. 2004-0507, 877 So. 2d 142, 2004 La. LEXIS 2305 (La. July 2, 2004).

Defendant did not have a constitutional or statutory right to an illegal sentence, when an illegal sentence was corrected, even though the corrected sentence was more onerous, there was no violation of the defendant’s constitutional rights. State v. Jefferson, 815 So. 2d 120, 2002 La. App. LEXIS 773 (Mar. 13, 2002), reversed by, remanded by La. 2002-1038, 838 So. 2d 724, 2003 La. LEXIS 2 (La. Jan. 10, 2003).

•• Corrections, Modifications & Reductions

••• General Overview. — Where defendant was convicted of one count each of sexual battery on a juvenile under the age of 15 and aggravated oral sexual battery on a juvenile under the age of 12, the trial court erred in failing to specify that defendant’s sentences were to be served without benefit of parole, probation or suspension as required by La. Rev. Stat. Ann. §§ 14:43.1 and former 14:34.4, but the self-activating provisions of La. Rev. Stat. Ann. § 15:301.1(A) caused defendant’s sentences to be served without benefits regardless of the omission. State v. Torregano, 875 So. 2d 842, 2004 La. App. LEXIS 1157 (May 11, 2004).

Trial court’s sentence for cocaine distribution was impermissibly lenient where the sentence did not include a term of parole on a minimum sentence, which was required; however, a remand for correction was not necessary where the requirement was self-activating. State v. Converse, 864 So. 2d 803, 2003 La. App. LEXIS 3662 (Dec. 30, 2003), writ denied by La. 2004-0195, 876 So. 2d 74, 2004 La. LEXIS 1898 (La. June 4, 2004).

Appellate court did not have to take action to correct the trial court’s failure to specify that defendant’s sentence be served without benefit of parole, probation, or suspension of sentence where that correction was statutorily effected pursuant to La. Rev. Stat. Ann. § 15:301.1A. State v. Phillips, 853 So. 2d 675, 2003 La. App. LEXIS 2197 (July 23, 2003), writ of certiorari denied by La. 2003-2406, 865 So. 2d 738, 2004 La. LEXIS 412 (La. Feb. 6, 2004).

Where defendant was found guilty of attempted second-degree murder and the trial court sentenced him to 13 years in prison, his sentence was illegally lenient, where the sentence should have been at hard labor without benefit of probation, parole, or suspension of sentence; where the correction of a sentence as mandated by La. Rev. Stat. Ann. § 15:301.1(A), however, the sentence “self-activates” and eliminates the need for the case to be remanded for correction of the sentence. State v. Jones, 846 So. 2d 908, 2003 La. App. LEXIS 1250 (Apr. 23, 2003).

Where La. Rev. Stat. Ann. § 15:301.1(A) was enacted after a defendant’s crime was committed, the statute has retroactive application under State v. Williams. State v. Jones, 846 So. 2d 908, 2003 La. App. LEXIS 1250 (Apr. 23, 2003).

Where the State made no objection in the trial court to the illegally lenient sentence imposed on defendant and it failed to raise the issue on appeal, the appellate court declined to remand the case for imposition of the fine and the correction of a sentence as mandated by La. Rev. Stat. Ann. § 15:301.1(A). State v. Comena, 843 So. 2d 464, 2003 La. App. LEXIS 720 (Mar. 19, 2003).

Illegally lenient sentence can be noticed by an appellate court sua sponte. State v. Comena, 843 So. 2d 464, 2003 La. App. LEXIS 720 (Mar. 19, 2003).

Although State v. Williams arguably calls into question the jurisprudential rule against correcting a patent sentencing error favorable to the defendant when the state fails to appeal, the Court of Appeals of Louisiana, Fourth Circuit, reads the holding in Williams as applying only to sentencing errors subject to automatic correction under La. Rev. Stat. Ann. § 15:301.1(A), and this holding is consistent with that espoused by the dissent in State v. Paoli. State v. Comena, 843 So. 2d 464, 2003 La. App. LEXIS 720 (Mar. 19, 2003).

La. Rev. Stat. Ann. § 15:301.1(B) provides that an amendment of a sentence to conform with an applicable statutory provision may be made on the trial court’s own motion or if the district attorney seeks such an amendment; however, La. Rev. Stat. Ann. § 15:301.1(D) provides that such action must be taken within 180 days of the initial sentencing. State v. Comena, 843 So. 2d 464, 2003 La. App. LEXIS 720 (Mar. 19, 2003).

La. Rev. Stat. Ann. § 15:301.1(A) addresses those instances where sentences contain statutory restrictions on parole, probation, or suspension of sentence. State v. Comena, 843 So. 2d 464, 2003 La. App. LEXIS 720 (Mar. 19, 2003).

The appellate court did not need to take action to correct the trial court’s illegally lenient sentence where the correction was statutorily effected by La. Rev. Stat. Ann. § 15:301.1A; however, where the state failed to produce evidence sufficient to support defendant’s conviction of the heroin charge as the record did not reflect that defendant was within 1,000 feet of a schoolyard when distributing the heroin, that conviction was reversed and the sentence vacated. State v. Hall, 843 So. 2d 488, 2003 La. App. LEXIS 740 (Mar. 19, 2003), writ denied by La. 2003-1117, 916 So. 2d 128, 2005 La. LEXIS 2728 (La. Nov. 28, 2005).

Where defendant was sentenced to five years for distribution of cocaine, but La. Rev. Stat. Ann. § 40:967(B) required him to serve the mandatory minimum term of five years without eligibility for parole, La. Rev. Stat. Ann. § 15:301.1(A) self-activated the correction to the sentence and eliminated the need to remand for a ministerial correction of the sentence. State v. Bentley, 844 So. 2d 149, 2003 La. App. LEXIS 700 (Mar. 12, 2003), writ denied by La. 2003-1156, 858 So. 2d 416, 2003 La. LEXIS 3381 (La. Nov. 14, 2003).

Where a trial court does not impose a mandatory minimum sentence without the benefits of parole, probation, or suspension of sentence, the sentence should not be amended but should be recognized and the 180-day time period in La. Rev. Stat. Ann. § 15:301.1(D) does not apply to La. Rev. Stat. Ann. § 15:301.1(A) or (B) where the errors were not raised by the sentencing court or the state in the trial court or on appeal; where there is any discretion in a sentence that is illegally lenient, the sentence should be remanded to the trial court for resentencing or for the trial court to comply with the requirements of La. Code Crim. Proc. Ann. art. 894.1, by stating sufficient reasons for imposing a sentence below the mandatory minimum sentence. State v. Davis, 834 So. 2d 1170, 2002 La. App. LEXIS 3910 (Dec. 11, 2002).

When a district court fails to order service of sentence without benefits in a case in which a determinate time period to be served is mandated by the statute of conviction, the sentence automatically will be served without benefits for the required time period under the provisions of La. Rev. Stat. Ann. § 15:301.1(A). State v. Cooks, 833 So. 2d 1034, 2002 La. App. LEXIS 3706 (Dec. 4, 2002).

By failing to impose a fine on defendant, the trial court imposed an illegally lenient sentence under La. Rev. Stat. Ann. § 40:967(F)(1)(a); however, the appellate court declined to remand for correction of that patent sentencing error because the State failed to seek relief in either the trial court or the appellate court and it was inappropriate to remand for correction of the illegally lenient sentence resulting from the failure to impose a fine. State v. Major, 829 So. 2d 625, 2002 La. App. LEXIS 3059 (Oct. 2, 2002), writ denied by La. 2003-0267, 866 So. 2d 825, 2004 La. LEXIS 666 (La. Feb. 20, 2004).

Defendant did not have a constitutional or statutory right to an illegal sentence, when an illegal sentence was corrected, even though the corrected sentence was more onerous, there was no violation of the defendant’s constitutional rights. State v. Jefferson, 815 So. 2d 120, 2002 La. App. LEXIS 773 (Mar. 13, 2002), reversed by, remanded by La. 2002-1038, 838 So. 2d 724, 2003 La. LEXIS 2 (La. Jan. 10, 2003).

••• Clerical Errors. — Although the trial court erred by failing to impose defendant’s sentence for possession of marijuana with the intent to distribute without the benefit of probation, parole, or suspension of sentence, the sentence was statutorily corrected under La. Rev. Stat. Ann. § 15:301.1, such that it was to be served without benefit of parole, probation, or suspension of sentence. State v. Heim, 870 So. 2d 335, 2004 La. App. LEXIS 645 (Mar. 10, 2004), writ denied by La. 2004-0884, 883 So. 2d 1004, 2004 La. LEXIS 2741 (La. Oct. 1, 2004).

••• Illegal Sentences. — Where defendant was convicted of one count each of sexual battery on a juvenile under the age of 15 and aggravated oral sexual battery on a juvenile under the age of 12, the trial court erred in failing to specify that defendant’s sentences were to be served without benefit of parole, probation or suspension as required by La. Rev. Stat. Ann. §§ 14:43.1 and former 14:34.4, but the self-activating provisions of La. Rev. Stat. Ann. § 15:301.1(A) caused defendant’s sentences to be served without benefits regardless of the omission. State v. Torregano, 875 So. 2d 842, 2004 La. App. LEXIS 1157 (May 11, 2004).

La. Rev. Stat. Ann. § 15:301.1(A) self-activates the correction and eliminates the need to remand for a ministerial correction of an illegally lenient sentence which may result from the failure of the sentencing court to impose punishment in conformity with that provided in the statute. State v. Walton, 872 So. 2d 1221, 2004 La. App. LEXIS 1106 (Apr. 14, 2004).

On review of defendant’s burglary conviction for errors patent, the court noted that defendant received an illegally lenient sentence, because the trial judge failed to deny parole eligibility for one year; this omission required no action because La. Rev. Stat. Ann. § 15:301.1(C) imposes the restrictions by operation of law. State v. Singleton, 871 So. 2d 596, 2004 La. App. LEXIS 678 (Mar. 30, 2004).

Defendant received an improper sentence after his convictions for the distribution of cocaine, because imposition of the entire sentence without benefits of parole, probation, or suspension of sentences, was illegal; pursuant to La. Code Crim. Proc. Ann. art. 882 and La. Rev. Stat. Ann. § 15:301.1(C), the appellate court was permitted to correct the sentence. State v. Harris, 868 So. 2d 886, 2004 La. App. LEXIS 319 (Feb. 23, 2004), writ denied by La. 2004-0675, 882 So. 2d 1166, 2004 La. LEXIS 2859 (La. Sept. 24, 2004).

Where the State made no objection in the trial court to the illegally lenient sentence imposed on defendant and it failed to raise the issue on appeal, the appellate court declined to remand the case for imposition of the fine and the correction of a sentence as mandated by La. Rev. Stat. Ann. § 15:301.1(A). State v. Comena, 843 So. 2d 464, 2003 La. App. LEXIS 720 (Mar. 19, 2003).

Illegally lenient sentence can be noticed by an appellate court sua sponte. State v. Comena, 843 So. 2d 464, 2003 La. App. LEXIS 720 (Mar. 19, 2003).

Although State v. Williams arguably calls into question the jurisprudential rule against correcting a patent sentencing error favorable to the defendant when the state fails to appeal, the Court of Appeals of Louisiana, Fourth Circuit, reads the holding in Williams as applying only to sentencing errors subject to automatic correction under La. Rev. Stat. Ann. § 15:301.1(A), and this holding is consistent with that espoused by the dissent in State v. Paoli. State v. Comena, 843 So. 2d 464, 2003 La. App. LEXIS 720 (Mar. 19, 2003).

La. Rev. Stat. Ann. § 15:301.1(B) provides that an amendment of a sentence to conform with an applicable statutory provision may be made on the trial court’s own motion or if the district attorney seeks such an amendment; however, La. Rev. Stat. Ann. § 15:301.1(D) provides that such action must be taken within 180 days of the initial sentencing. State v. Comena, 843 So. 2d 464, 2003 La. App. LEXIS 720 (Mar. 19, 2003).

La. Rev. Stat. Ann. § 15:301.1(A) addresses those instances where sentences contain statutory restrictions on parole, probation, or suspension of sentence. State v. Comena, 843 So. 2d 464, 2003 La. App. LEXIS 720 (Mar. 19, 2003).

Sentencing errors were not provided for in La. Rev. Stat. Ann. § 15:301.1(A), and they pertained to mandatory sentencing requirements; thus, although defendant’s conviction for attempted possession of heroin was affirmed, the sentence was vacated and the matter was remanded to the trial court for resentencing in accordance with the law, La. Code Crim. Proc. Ann. art. 881.4(A). State v. Davis, 834 So. 2d 1170, 2002 La. App. LEXIS 3910 (Dec. 11, 2002).

Where a trial court does not impose a mandatory minimum sentence without the benefits of parole, probation, or suspension of sentence, the sentence should not be amended but should be recognized and the 180-day time period in La. Rev. Stat. Ann. § 15:301.1(D) does not apply to La. Rev. Stat. Ann. § 15:301.1(A) or (B) where the errors were not raised by the sentencing court or the state in the trial court or on appeal; where there is any discretion in a sentence that is illegally lenient, the sentence should be remanded to the trial court for resentencing or for the trial court to comply with the requirements of La. Code Crim. Proc. Ann. art. 894.1, by stating sufficient reasons for imposing a sentence below the mandatory minimum sentence. State v. Davis, 834 So. 2d 1170, 2002 La. App. LEXIS 3910 (Dec. 11, 2002).

•• Fines. — By failing to impose a fine on defendant, the trial court imposed an illegally lenient sentence under La. Rev. Stat. Ann. § 40:967(F)(1)(a); however, the appellate court declined to remand for correction of that patent sentencing error because the State failed to seek relief in either the trial court or the appellate court and it was inappropriate to remand for correction of the illegally lenient sentence resulting from the failure to impose a fine. State v. Major, 829 So. 2d 625, 2002 La. App. LEXIS 3059 (Oct. 2, 2002), writ denied by La. 2003-0267, 866 So. 2d 825, 2004 La. LEXIS 666 (La. Feb. 20, 2004).

•• Guidelines

••• Adjustments & Enhancements

•••• Criminal History

••••• Prior Felonies. — Trial court’s patent error, in failing to state that a defendant’s multiple offender sentence was imposed without benefit of probation or suspension under La. Rev. Stat. Ann. § 15:529.1(G), did not require any action on the part of the appellate court, as, under La. Rev. Stat. Ann. § 15:301.1(C) and (A), these restrictions were imposed by operation of law. State v. Joseph, 839 So. 2d 103, 2003 La. App. LEXIS 18 (Jan. 14, 2003).

•• Imposition

••• General Overview. — Defendant’s constitutional rights were not violated when the appellate court remanded the matter to the trial court to impose an order that “at least” the first five years of defendant’s sentence be served without benefits, as the sentence as previously imposed was illegal and simply imposing compliance with a nondiscretionary sentencing requirement did not violate defendant’s due process rights. State v. Bennett, 880 So. 2d 165, 2004 La. App. LEXIS 1977 (Aug. 18, 2004), writ denied by La. 2004-2556, 904 So. 2d 735, 2005 La. LEXIS 2172 (La. June 24, 2005).

In defendant’s murder case, because the correction of a sentence as mandated by La. Rev. Stat. § 15:301.1(A) “self-activated” and eliminated the need for the case to be remanded for correction of the sentence, the defendant’s sentence was at hard labor without benefit of probation, parole, or suspension of sentence, even though the trial court did not recite those conditions at imposition. State v. Newman, 879 So. 2d 870, 2004 La. App. LEXIS 1858 (July 7, 2004), writ denied by La. 2004-2050, 891 So. 2d 668, 2005 La. LEXIS 58 (La. Jan. 7, 2005).

Where defendant was convicted of sexual battery and sentenced to 12 years imprisonment, the trial judge’s failure to specify that defendant’s sentence was subject to the restrictions listed in La. Rev. Stat. Ann. § 14:43.1(C) did not require remand for correction as the judge’s sentence was deemed to include those restrictions by operation of law; defendant’s sentence had to be served without benefit of probation, parole, or suspension of sentence. State v. Walton, 872 So. 2d 1221, 2004 La. App. LEXIS 1106 (Apr. 14, 2004).

An error patent review of defendant’s sentencing for attempted second-degree murder, second-degree kidnapping and armed robbery showed that the sentencing judge erred by failing to orally order that the sentences be served without benefit of parole, probation or suspension of sentence as required by statute; however, the written judgment of conviction and sentence included the reservation of no benefits as to all three sentences where the sentences were amended on appeal to include that they were to be served without benefit of parole, probation or suspension of sentence. State v. Moore, 865 So. 2d 227, 2004 La. App. LEXIS 75 (Jan. 28, 2004), writ denied by La. 2004-0507, 877 So. 2d 142, 2004 La. LEXIS 2305 (La. July 2, 2004).

When a district court fails to order service of sentence without benefits where the portion to be so served is mandated, and the state has failed to appeal, the appellate court need not state that it cannot modify the sentence or remand due to the state’s failure to appeal, because the sentence automatically will be served without benefits for the required time period, and this result occurs because La. Rev. Stat. Ann. § 15:301.1 is self-activating. State v. Moore, 865 So. 2d 227, 2004 La. App. LEXIS 75 (Jan. 28, 2004), writ denied by La. 2004-0507, 877 So. 2d 142, 2004 La. LEXIS 2305 (La. July 2, 2004).

When the statute of conviction provides that “at least” some portion of the sentence is to be served without benefits, sentencing discretion is still involved, and in such a case, it is necessary for the appellate court to remand the matter to the trial court for re-sentencing; thus, in cases involving “at least” language, remand should be required. State v. Moore, 865 So. 2d 227, 2004 La. App. LEXIS 75 (Jan. 28, 2004), writ denied by La. 2004-0507, 877 So. 2d 142, 2004 La. LEXIS 2305 (La. July 2, 2004).

Sentencing errors were not provided for in La. Rev. Stat. Ann. § 15:301.1(A), and they pertained to mandatory sentencing requirements; thus, although defendant’s conviction for attempted possession of heroin was affirmed, the sentence was vacated and the matter was remanded to the trial court for resentencing in accordance with the law, La. Code Crim. Proc. Ann. art. 881.4(A). State v. Davis, 834 So. 2d 1170, 2002 La. App. LEXIS 3910 (Dec. 11, 2002).

Where a trial court does not impose a mandatory minimum sentence without the benefits of parole, probation, or suspension of sentence, the sentence should not be amended but should be recognized and the 180-day time period in La. Rev. Stat. Ann. § 15:301.1(D) does not apply to La. Rev. Stat. Ann. § 15:301.1(A) or (B) where the errors were not raised by the sentencing court or the state in the trial court or on appeal; where there is any discretion in a sentence that is illegally lenient, the sentence should be remanded to the trial court for resentencing or for the trial court to comply with the requirements of La. Code Crim. Proc. Ann. art. 894.1, by stating sufficient reasons for imposing a sentence below the mandatory minimum sentence. State v. Davis, 834 So. 2d 1170, 2002 La. App. LEXIS 3910 (Dec. 11, 2002).

Because possession of cocaine over 28 grams in violation of La. Rev. Stat. Ann. § 40:967(F) required that the sentence be imposed without benefit of parole, probation or suspension of sentence, the trial court should have restricted parole eligibility when sentencing defendant as a multiple offender; however, the matter did not need to be remanded for correction because under La. Rev. Stat. Ann. § 15:301.1(A), the provision of a statute denying these benefits was self-activating. State v. Stokes, 831 So. 2d 354, 2002 La. App. LEXIS 3140 (Oct. 16, 2002).

Although the trial court failed to specify that defendant’s sentence be served without benefit of parole, probation, or suspension of sentence, the correction was statutorily effected under La. Rev. Stat. Ann. § 15:301.1(A). State v. Burt, 828 So. 2d 717, 2002 La. App. LEXIS 3121 (Oct. 9, 2002), writ denied by La. 2002-2915, 840 So. 2d 1214, 2003 La. LEXIS 990 (La. Apr. 4, 2003).

Defendant’s five-year sentence for attempted armed robbery was not illegally lenient although it was not imposed without benefit of probation, parole, or suspension of sentence as mandated by La.R.S. 14:64; pursuant to La. Rev. Stat. Ann. § 15:301.1, the sentence was deemed to contain those provisions. State v. Bamburg, 772 So. 2d 356, 2000 La. App. LEXIS 2709 (Nov. 2, 2000).

••• Factors. — Trial court’s failure to restrict defendant’s eligibility for parole, probation, or suspension, as required by statute, did not require a remand to correct the illegally lenient sentence as La. Rev. Stat. Ann. § 15:301.1(A) provided these restrictions were contained in the sentence whether or not imposed by the sentencing court, and § 15:301.1(A) self-activated the necessary correction. State v. Barnes, 816 So. 2d 881, 2002 La. App. LEXIS 1403 (Mar. 27, 2002).

••• Pronouncement. — Trial court’s failure to inform defendant during the sentencing proceedings that the first two years of his sentence were to be served without the benefit of probation, parole or suspension of sentence, as required by La. Rev. Stat. Ann. § 40:967(B)(4)(b) was harmless error pursuant to La. Rev. Stat. Ann. § 15:301.1(A) because the failure to the sentencing court to specifically state that did not in any way affect the statutory requirement; further, La. Rev. Stat. Ann. § 15:574.4(A)(1) rendered defendant ineligible for parole due to his fourth felony offender status. State v. Henderson, 880 So. 2d 169, 2004 La. App. LEXIS 1972 (Aug. 18, 2004), writ denied by La. 2004-2508, 901 So. 2d 1061, 2005 La. LEXIS 1441 (La. Apr. 29, 2005), writ denied by La. 2004-2530, 916 So. 2d 129, 2005 La. LEXIS 2732 (La. Nov. 28, 2005).

Although the trial judge failed to notify defendant at the sentencing hearing that the sentence imposed was without benefit of parole, probation, or suspension of sentence, the restrictions were still incorporated into the sentence under La. Re. Stat. Ann. 15:301.1(A). State v. Wilturner, 858 So. 2d 743, 2003 La. App. LEXIS 3007 (Nov. 5, 2003).

Where a specific time period was mandated to be served without benefit, the failure of the sentencing court to specifically state this did not in any way affect the statutory requirement that all or a portion of the sentence be served without such benefit pursuant to La. Rev. Stat. Ann. § 15:301.1(A). State v. Fuller, 850 So. 2d 909, 2003 La. App. LEXIS 1857 (June 25, 2003).

Where the trial court failed to announce that defendant’s sentences for attempted armed robbery, armed robbery, and attempted second-degree murder were without the benefits of probation, parole, or suspension of sentence, the statutory restrictions were included in the sentences given, regardless of whether or not they were imposed by the sentencing court. State v. Wix, 838 So. 2d 41, 2003 La. App. LEXIS 166 (Jan. 15, 2003), writ denied by La. 2003-0678, 855 So. 2d 756, 2003 La. LEXIS 3026 (La. Oct. 17, 2003).

•• Suspension. — Trial court’s failure to specify that the first five years of defendant’s sentence for distributing a controlled dangerous substance, in violation of La. Rev. Stat. Ann. § 40:967, should have been served without the benefit of probation or suspension of sentence and did not prohibit parole, did not need addressing on appeal; according to La. Rev. Stat. Ann. § 15:301.1A and C, the sentence was deemed to have contained those restrictions. State v. Sanders, 861 So. 2d 589, 2003 La. App. LEXIS 3130 (Nov. 12, 2003), amended by La. 04-0017, 876 So. 2d 42, 2004 La. LEXIS 1661 (La. May 14, 2004).

• Postconviction Proceedings

•• Parole. — Where defendant was convicted of sexual battery and sentenced to 12 years imprisonment, the trial judge’s failure to specify that defendant’s sentence was subject to the restrictions listed in La. Rev. Stat. Ann. § 14:43.1(C) did not require remand for correction as the judge’s sentence was deemed to include those restrictions by operation of law; defendant’s sentence had to be served without benefit of probation, parole, or suspension of sentence. State v. Walton, 872 So. 2d 1221, 2004 La. App. LEXIS 1106 (Apr. 14, 2004).

On review of defendant’s burglary conviction for errors patent, the court noted that defendant received an illegally lenient sentence, because the trial judge failed to deny parole eligibility for one year; this omission required no action because La. Rev. Stat. Ann. § 15:301.1(C) imposes the restrictions by operation of law. State v. Singleton, 871 So. 2d 596, 2004 La. App. LEXIS 678 (Mar. 30, 2004).

Trial court’s sentence for cocaine distribution was impermissibly lenient where the sentence did not include a term of parole on a minimum sentence, which was required; however, a remand for correction was not necessary where the requirement was self-activating. State v. Converse, 864 So. 2d 803, 2003 La. App. LEXIS 3662 (Dec. 30, 2003), writ denied by La. 2004-0195, 876 So. 2d 74, 2004 La. LEXIS 1898 (La. June 4, 2004).

Although defendant’s multiple offender sentence was illegally lenient because the trial court did not impose the two-year restriction on parole required by the reference statute, La. Rev. Stat. Ann. § 40:967(B)(4)(b), the error did not require any action by the appellate court because La. Rev. Stat. Ann. § 15:301.1(C) imposed the restrictions by operation of law. State v. Johnson, 864 So. 2d 645, 2003 La. App. LEXIS 3342 (Dec. 9, 2003).

• Appeals

•• Remands & Remittiturs. — Defendant’s drug conviction and habitual offender sentence were both proper, where the record classified him as a violent offender because one of his predicate convictions was possession of a firearm by a convicted felon; further, under La. Rev. Stat. Ann. § 15:301.1(A), the restriction of benefits was self-activating and the court thus ordered the trial court to amended the habitual offender commitment to show that defendant’s enhanced sentence was to be served without benefits of probations or suspension of sentence and that the first two years of his sentence was to be served without benefit of parole. State v. Packnett, 873 So. 2d 789, 2004 La. App. LEXIS 1076 (Apr. 27, 2004), writ denied by La. 2004-2559, 904 So. 2d 736, 2005 La. LEXIS 2175 (La. June 24, 2005).

An error patent review of defendant’s sentencing for attempted second-degree murder, second-degree kidnapping and armed robbery showed that the sentencing judge erred by failing to orally order that the sentences be served without benefit of parole, probation or suspension of sentence as required by statute; however, the written judgment of conviction and sentence included the reservation of no benefits as to all three sentences where the sentences were amended on appeal to include that they were to be served without benefit of parole, probation or suspension of sentence. State v. Moore, 865 So. 2d 227, 2004 La. App. LEXIS 75 (Jan. 28, 2004), writ denied by La. 2004-0507, 877 So. 2d 142, 2004 La. LEXIS 2305 (La. July 2, 2004).

When a district court fails to order service of sentence without benefits where the portion to be so served is mandated, and the state has failed to appeal, the appellate court need not state that it cannot modify the sentence or remand due to the state’s failure to appeal, because the sentence automatically will be served without benefits for the required time period, and this result occurs because La. Rev. Stat. Ann. § 15:301.1 is self-activating. State v. Moore, 865 So. 2d 227, 2004 La. App. LEXIS 75 (Jan. 28, 2004), writ denied by La. 2004-0507, 877 So. 2d 142, 2004 La. LEXIS 2305 (La. July 2, 2004).

When the statute of conviction provides that “at least” some portion of the sentence is to be served without benefits, sentencing discretion is still involved, and in such a case, it is necessary for the appellate court to remand the matter to the trial court for re-sentencing; thus, in cases involving “at least” language, remand should be required. State v. Moore, 865 So. 2d 227, 2004 La. App. LEXIS 75 (Jan. 28, 2004), writ denied by La. 2004-0507, 877 So. 2d 142, 2004 La. LEXIS 2305 (La. July 2, 2004).

EVIDENCE

• Procedural Considerations

•• Weight & Sufficiency. — The appellate court did not need to take action to correct the trial court’s illegally lenient sentence where the correction was statutorily effected by La. Rev. Stat. Ann. § 15:301.1A; however, where the state failed to produce evidence sufficient to support defendant’s conviction of the heroin charge as the record did not reflect that defendant was within 1,000 feet of a schoolyard when distributing the heroin, that conviction was reversed and the sentence vacated. State v. Hall, 843 So. 2d 488, 2003 La. App. LEXIS 740 (Mar. 19, 2003), writ denied by La. 2003-1117, 916 So. 2d 128, 2005 La. LEXIS 2728 (La. Nov. 28, 2005).

GOVERNMENTS

• Legislation

•• Effect & Operation

••• Prospective Operation. — Where La. Rev. Stat. Ann. § 15:301.1(A) was enacted after a defendant’s crime was committed, the statute has retroactive application under State v. Williams. State v. Jones, 846 So. 2d 908, 2003 La. App. LEXIS 1250 (Apr. 23, 2003).

§ 302. Sentence to prison districts; persons excluded.

Whenever prison districts have been established the rules of sentencing set forth below shall be followed:

A. The following persons shall be sentenced to prison districts:

(1) All persons convicted of misdemeanors and sentenced to imprisonment by any state court within the judicial district.

(2) All persons convicted of violations of state or parish laws by any municipal court within the judicial district.

B. The following persons may be sentenced to prison districts:

(1) Persons convicted of felonies by any state court within the judicial district notwithstanding the conviction ordinarily requires imprisonment in the penitentiary.

(2) Persons convicted of violations of municipal ordinances and sentenced to imprisonment by the municipal courts of those municipalities which have contracted with the governing authority of the prison district for the keeping of such persons.

C. The following persons shall not be imprisoned in any prison district:

(1) Persons sentenced to life imprisonment.

(2) Persons convicted of treason, aggravated or simple rape, aggravated or simple arson, aggravated or simple kidnapping.

(3) Bank and homestead officials convicted of theft by reason of misusing funds of depositors or other funds entrusted to them.

(4) Notaries public who are defaulters.

(5) Second or third offenders.

(6) Persons whose sentences exceed five years. (Added by Acts 1966, No. 311, § 2, eff. Jan. 1, 1967; Amended by Acts 1975, No. 419, § 1.)

JUDICIAL DECISIONS
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•• Imposition

••• General Overview

CRIMINAL LAW & PROCEDURE

• Sentencing

•• Imposition

••• General Overview. — Under La. Rev. Stat. Ann. § 15:302(C)(5) it was improper for the trial court to sentence defendant, who was a third felony offender, to parish prison. State v. Coleman, 514 So. 2d 583, 1987 La. App. LEXIS 10257 (Oct. 7, 1987), writ denied by 543 So. 2d 14, 1989 La. LEXIS 1312 (La. 1989).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The crime of attempted felony theft is a misdemeanor offense because La. R.S. 14:27 D(2) does not provide for punishment at “hard labor.” Subsequently, a convicted offender must be sentenced to the parish jail rather than committed to the state Department of Corrections., OPINION NUMBER 89-241, La. Atty. Gen. Op. No. 1989-241; 1989 La. AG LEXIS 323.

§ 303. Maximum fine or imprisonment when not specified.

Whenever the punishment of fine and imprisonment are left by law to the discretion of any court, the fine shall not exceed one thousand dollars, nor the imprisonment two years. (Acts 1966, No. 311, § 2, eff. Jan. 1, 1967.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Statutes empowering the parish treasurer and language in 15:571 makes the parish treasurer responsible for the administration and management of the Criminal Court Fund of Ouachita & Morehouse Parishes., OPINION NUMBER 89-370, La. Atty. Gen. Op. No. 1989-370; 1989 La. AG LEXIS 440.

§ 304. Expenses to be paid by parishes; juror’s fee in city of New Orleans.

All expenses incurred in the different parishes of the state or in the city of New Orleans by the arrest, confinement, and prosecution of persons accused or convicted of crimes, their removal to prison, the pay of witnesses specifically provided for by law, jurors and all prosecutorial expenses whatever attending criminal proceedings shall be paid by the respective parishes in which the offense charged may have been committed or by the city of New Orleans, as the case may be. The expenses shall be paid by the parish treasurer or by the city of New Orleans after an account of the expenses shall be duly certified to be correct by the presiding judge and the clerk of court. The fees, salaries, and expenses to be paid shall be fixed and regulated by the parish or city authority unless otherwise provided by law; however, those persons serving as jurors in the trial of criminal cases in the city of New Orleans shall be entitled to compensation of sixteen dollars for each and every day or part of a day on which they serve as jurors in any criminal case to be paid by the city of New Orleans; provided further that this shall not become effective until the council of the city of New Orleans will have appropriated sufficient funds for this purpose. Notwithstanding the provisions of this Section, the city of New Orleans shall only pay the above expenses after the special account created pursuant to R.S. 15:571.11(D), and to the extent authorized thereby, shall have been depleted. Nothing in this Section shall be construed to make the parishes or the city of New Orleans responsible for the expenses associated with the costs, expert fees, or attorney fees of a defendant in a criminal proceeding. (Added by Acts 1966, No. 311, § 2, eff. Jan. 1, 1967; Amended by Acts 1968, No. 541, § 1; Acts 1975, No. 233, § 2; Acts 1979, No. 156, § 1, eff. July 3, 1979; Acts 1994, 3rd Ex. Sess., No. 81, § 1, eff. July 7, 1994.)

JUDICIAL DECISIONS
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CRIMINAL LAW & PROCEDURE

• Counsel

•• Costs & Attorney Fees. — Where counsel for defendants charged with capital murder required the assistance of investigators, psychologists, and mitigation experts, and the Office of the Public Defender was unable to pay those expenses, under La. Rev. Stat. Ann. § 15:304 the words “all expenses incurred” in its delineation of parish responsibility was broad enough to include the expenses required by the indigent defendants in the maintenance of their cases. State v. Craig, 637 So. 2d 437, 1994 La. LEXIS 1321 (May 23, 1994).

Fees of counsel appointed to represent indigent defendants were not among the expenses attending criminal proceedings that a parish was required to pay under La. Rev. Stat. Ann. § 15:304. In re Compensation for Indigents’ Criminal Defense, 580 So. 2d 1058, 1991 La. App. LEXIS 2541 (May 23, 1991).

• Trials

•• Defendant’s Rights

••• Right to Compulsory Process. — While it was permissible to pay the expenses of an indigent defendant’s out-of-state witnesses from the district attorney’s fines and forfeitures fund under La. Code Crim. Proc. Ann. arts. 738 and 739, the express provision for the payment of such expenses by the city under La. Rev. Stat. Ann. § 15:304 required that the city pay such expenses. State v. Henderson, 341 So. 2d 879, 1977 La. LEXIS 5384 (Jan. 24, 1977).

GOVERNMENTS

• Local Governments

•• Duties & Powers. — Pursuant to the statutory scheme embodied in La. Rev. Stat. Ann. §§ 33:1432(1), 33:4715, 15:304, 15:566(A), 15:702 — 15:705, and former 15:757 (now La. Rev. Stat. Ann. §§ 15:751 and 15:763), prisoners incarcerated in a parish jail, either awaiting trial or serving parish sentences, were wards of the parish, which was financially responsible for their housing, food, clothing, and medical care, and the sheriff was simply the warden (“keeper”) of the parish jail. Amiss v. Dumas, 411 So. 2d 1137, 1982 La. App. LEXIS 6864 (Mar. 2, 1982), writ of certiorari denied by 415 So. 2d 940, 1982 La. LEXIS 11189 (La. 1982).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Loss of salary and witness’s expenses are not the “witness fees.” Compensable by parish treasuries or their respective “Criminal Court Funds” pursuant to R.S. 15:571.11 and R.S. 15:304. See also: 15:252 et seq., OPINION No. 78-923, La. Atty. Gen. Op. No. 1978-923; 1978 La. AG LEXIS 537.

R.S. 15:704; R.S. 33:4715, OPINION No. 78-501, La. Atty. Gen. Op. No. 1978-501; 1978 La. AG LEXIS 765.

Expenses of D.A. ad hoc in criminal prosecution to be paid by Parish Treasurer., OPINION NUMBER 78-170, La. Atty. Gen. Op. No. 1978-170; 1978 La. AG LEXIS 974.

Police jury not required to furnish dentures to parish prisoners., Opinion No. 78-7, La. Atty. Gen. Op. No. 1978-7; 1978 La. AG LEXIS 1076.


R.S. 33:1432, OPINION NUMBER 81-297 A, La. Atty. Gen. Op. No. 1981-297; 1981 La. AG LEXIS 90; A.

Expenses incurred in the preparation of records for appeals by indigent defendants in felony cases are to be paid from funds contained in the Criminal Court Fund under R.S. 15:571.11(A). The Clerk of Court should issue pay vouchers to jurors and witnesses in criminal cases in District Court., OPINION No. 83-305, La. Atty. Gen. Op. No. 1983-305; 1983 La. AG LEXIS 515.

A municipality is responsible for the feeding, clothing, housing, medical care, and transportation of persons arrested by municipalities and charged on the state statute prior to such person being taken to the parish jail for booking. After such persons are taken to the parish for booking the responsibility becomes that of the parish police jury., OPINION NUMBER 82-895, La. Atty. Gen. Op. No. 1982-895; 1983 La. AG LEXIS 659.

The Avoyelles parish police jury may charge municipalities whatever fee the police jury deems appropriate for housing the parish jail persons charged solely with municipal offenses., OPINION NUMBER 82-1003, La. Atty. Gen. Op. No. 1982-1003; 1983 La. AG LEXIS 678.

The expenses of a prisoner, including transportation of the prisoner to or from a state institution, where such prisoner is kept by the sheriff under a sheriff maintenance contract with the Department of Corrections is the responsibility of the police jury., OPINION NUMBER 82-908, La. Atty. Gen. Op. No. 1982-908; 1983 La. AG LEXIS 683.

During the course of a criminal trial, the Iberville Parish Police Jury or the appropriate city authorities may define expenses that will be covered, as far as providing meals to the sheriff deputies who transport jurors and to trial witnesses, as well as to other court personnel and staff., OPINION No. 84-292, La. Atty. Gen. Op. No. 1984-292; 1984 La. AG LEXIS 413.

Louisiana Code of Criminal Procedure Article 887 does not allow a district attorney to require a complainant to pay court costs as a condition precedent to allowing them to drop criminal charges., OPINION No. 86-580, La. Atty. Gen. Op. No. 1986-580; 1987 La. AG LEXIS 614.

Statutes empowering the parish treasurer and language in 15:571 makes the parish treasurer responsible for the administration and management of the Criminal Court Fund of Ouachita & Morehouse Parishes., OPINION NUMBER 89-370, La. Atty. Gen. Op. No. 1989-370; 1989 La. AG LEXIS 440.

Expenses for medical investigation of rape or sexual assault case may be billed to police jury through coroner; medical investigation expenses for child abuse should be billed through child protection unit or coroner; sheriff has no liability for medical expense in spousal abuse., OPINION NUMBER 89-78, La. Atty. Gen. Op. No. 1989-78; 1989 La. AG LEXIS 502.

Where a criminal suspect is injured while being apprehended by a sheriff deputy, the police jury of the parish is responsible for the resulting medical care and expenses of the suspect; however, the police jury may seek reimbursement from the suspect., OPINION NUMBER 89-308, La. Atty. Gen. Op. No. 1989-308; 1989 La. AG LEXIS 589.

Expenses of criminal investigations resulting in prosecutions must be paid by parish treasurer according to schedule adopted by governing authority., OPINION NUMBER 90-352, La. Atty. Gen. Op. No. 1990-352; 1990 La. AG LEXIS 269.

Parish Treasurer is not obligated to pay specific court costs due to clerk of court: defendant pays costs of court, collected by sheriff., OPINION NUMBER 90-335, La. Atty. Gen. Op. No. 1990-335; 1990 La. AG LEXIS 273.

Sheriff may not require police jury to pay more than $3.50 per day under R.S. 33:1432(1) if police jury is paying cost mandated in Amiss v. Dumas., OPINION NUMBER 91-578, La. Atty. Gen. Op. No. 1991-578; 1991 La. AG LEXIS 489.

There is no requirement in the law that a sheriff and a parish enter into a contract for the sheriff to administer a parish jail., OPINION NUMBER 94-303, La. Atty. Gen. Op. No. 1994-303; 1994 La. AG LEXIS 295.

Parish treasurer is not obligated to pay specific court costs due to the clerk of court; the defendant pays these costs, and the sheriff is the appropriate officer to collect such costs in criminal cases. The clerk has an independent right of action to collect these costs if the sheriff fails to do so., Opinion 97-544, La. Atty. Gen. Op. No. 1997-544; 1998 La. AG LEXIS 72.

Only District Judges have the initial authority to decide which District Attorney expenses are reasonable and allowed by law. Itemization submitted to District Judges must be sufficient to satisfy them., OPINION NO. 01-37, La. Atty. Gen. Op. No. 2001-37; 2001 La. AG LEXIS 116.

La. R.S. 15:706, Opinion Number 01-135, La. Atty. Gen. Op. No. 2001-135; 2001 La. AG LEXIS 257.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Not Endowed by Their Creator: State Mandated Expenses of Louisiana Parish Governing Bodies. 50 La. L. Rev. 635 (March, 1990).

§ 305. Probation in neglect of family cases.

A. (1) Whenever a person has pleaded guilty or been found guilty of the misdemeanor of criminal neglect of family or has been found in contempt of court for failing to pay support as ordered under the provisions of Children’s Code Article 1353, the judge may suspend the execution or imposition of sentence and release the offender on unsupervised probation or probation under the supervision of the Department of Children and Family Services. The judge may suspend the sentence and place the defendant on probation although he has begun to serve the sentence imposed and may impose any specific conditions reasonably related to the offender’s rehabilitation, including but not limited to the conditions of probation as set forth in Code of Criminal Procedure Article 895.

(2) The period of probation or of suspension of sentence shall be fixed by the court at not less than six months nor more than five years, subject to renewal by the court for fixed periods not exceeding five years. The period of probation or suspended sentence may be continued in this manner as long as the responsibility for support continues or as long as an arrearage is owed.

B. As a condition of probation authorized by this Section, the defendant may be required to provide for the support of any persons for whose support he is legally responsible. The court may also require the defendant to enter into a recognizance, with or without surety, in order to insure the payment of the support. The condition of the recognizance shall be such that the defendant shall make his or her personal appearance at court whenever required to do so, and shall further comply with the terms of the order or of any subsequent modification thereof.

C. In placing such an offender on probation, the court may place the offender under the supervision of the department. However, separate juvenile courts now or hereinafter established may use their own probation services.

D. The clerk of court shall give notice to the Department of Children and Family Services in every case in which an offender is placed on probation under this Section.

E. (1) If the court finds that the defendant has violated a condition of his probation, it shall order that the probation be revoked and shall sentence the defendant to imprisonment for not more than six months. The court shall also order the defendant to pay the total amount of unpaid support to the spouse, to the tutor or custodian of the child, to the court-approved fiduciary of the spouse or child, or to the Department of Children and Family Services in a FITAP case or in a non-FITAP case in which the department is rendering services, whichever is applicable; hereinafter, said payee shall be referred to as the applicable payee. Such judgment shall have the same force and effect as a final judgment for money damages against the defendant. This judgment may be made executory by any Louisiana court of competent jurisdiction on petition of the department or the district attorney.

(2) (a) At the discretion of the judge, the sentence may be suspended by the court upon payment of:

(i) The amount of the order for unpaid support;

(ii) The amount of unpaid support accrued since the date of the said order; and

(iii) The amount of all attendant court costs.

(b) Upon recommendation of the state attorney or the support enforcement officer, or both, the remainder of the sentence may be suspended upon payment of a lesser amount plus attendant court costs. Such payment shall apply toward but not extinguish the total amount due.

(c) In addition, if the defendant has entered into a recognizance in the amount fixed by the court to insure the payment of the support, the court may order the forfeiture of such recognizance and enforcement thereof by execution. The sum recovered shall be paid in whole or in part to the applicable payee. However, should the court order both the forfeiture of the recognizance and at the same time order the accused to pay all unpaid support under the sentence for violation of probation, the amount of unpaid support plus attendant court costs shall be the maximum amount payable. (Added by Acts 1966, No. 311, § 2, eff. Jan. 1, 1967; Amended by Acts 1977, No. 247, § 1; Acts 1978, No. 786, § 2, eff. July 17, 1978; Acts 1981, No. 812, § 5, eff. Aug. 2, 1981; Acts 1981, Ex. Sess., No. 36, § 6, eff. Nov. 19, 1981; Acts 1984, No. 451 § 1; Acts 1989, No. 285, § 1; Acts 1993, No. 429, § 2; Acts 1997, No. 1155, § 5, eff. July 1, 1997; Acts 2010, No. 238, § 3, eff. Aug. 15, 2010.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Department of Children and Family Services” for “Department of Social Services” in (A)(1). In addition, the LSLI substituted “Department of Children and Family Services” for “Department of Health and Human Resources” in (D) and (E)(1). See Acts 2010, No. 877, § 3.

2010 Amendments. — The 2010 amendment by No. 238 substituted “Department of Social Services” for “Department of Health and Human Resources” in (D) and (E)(1).

CROSS REFERENCES

Louisiana Law. — Criminal neglect of family, see La. R.S. 14:74.

Support provisions; contempt; penalties, see La. Ch.C. Art. 1353.
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CIVIL PROCEDURE

• Jurisdiction

•• Jurisdictional Sources

••• General Overview. — Juvenile court did not have jurisdiction to order defendant, who had pleaded guilty to criminal neglect of family, to pay one-half of the proceeds of defendant’s pending personal injury claim to his neglected children. State v. Alexander, 320 So. 2d 610, 1975 La. App. LEXIS 3208 (Oct. 9, 1975), writ of certiorari denied by 323 So. 2d 807, 1976 La. LEXIS 5171 (La. 1976).

CRIMINAL LAW & PROCEDURE

• Sentencing

•• Alternatives

••• Probation

•••• General Overview. — Under La. Rev. Stat. Ann. § 15:305(A)(2), the period of probation or suspended sentence may be continued in the manner set out in the statute as long as the responsibility for support continues or as long as the arrearage is owed; thus, if the necessity for support payments abates and there is no arrearage of support payments, the paying party is entitled to a termination of future support payments. State v. Jennings, 478 So. 2d 913, 1985 La. App. LEXIS 9783 (Sept. 9, 1985), review denied by 481 So. 2d 636, 1986 La. LEXIS 5633 (La. 1986).

FAMILY LAW

• Child Support

•• Obligations

••• Modification

•••• General Overview. — Trial court judge legally erred by increasing defendant’s support payments under former La. Rev. Stat. Ann. §§ 14:75 (now La. Child. Code Ann. art. 1353) and La. Rev. Stat. Ann. § 15:305 without notice to the opposing party and a full contradictory hearing. State v. Guillot, 256 LA. 751, 238 So. 2d 191, 1970 La. LEXIS 3530 (June 29, 1970).

• Parental Duties & Rights

•• Emancipation of Minors. — Pursuant to an amendment and reenactment of former La. Civ. Code Ann. art. 37 (now La. Civ. Code Ann. art. 29) providing that persons aged 18 were no longer minors, defendant was entitled to termination of the suspended sentence, probation, and support obligation that were imposed upon his conviction for criminal neglect of his daughter; because the daughter had turned 18, defendant was no longer responsible for her support and it was no longer within the trial court’s discretion to continue the probation, suspended sentence, or support obligation. State v. Jordan, 283 So. 2d 223, 1973 La. LEXIS 6683 (Sept. 24, 1973).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 14:75, OPINION No. 86-771, La. Atty. Gen. Op. No. 1986-771; 1986 La. AG LEXIS 246.

§ 306. Operating a vehicle while intoxicated; additional conditions of probation; ignition interlock devices.

A. (1) As an additional condition of probation, the court shall require that any person convicted of a second or subsequent violation of R.S. 14:98 and placed on probation in accordance with that Section shall not operate a motor vehicle during the period of probation unless any vehicle, while being operated by that person, is equipped with a functioning ignition interlock device as provided in R.S. 15:307.

(2) However, nothing in this Section shall be construed as granting superior right to a restricted license than that provided in R.S. 32:378.2 with regard to any period of preliminary disqualification.

B. (1) When the court imposes the use of an ignition interlock device as a condition of probation upon a person, the court shall require the person to provide proof of installation of such a device to the court or a probation officer within thirty days. If the person fails to provide proof of installation within that period, absent a finding by the court of good cause for that failure which is entered into the court record, the court shall revoke the person’s probation.

(2) “Proof of installation” shall mean either a certificate of installation or a copy of the lease agreement with one of the approved ignition interlock device companies.

C. The person whose driving privileges are restricted pursuant to this Section shall have the system on his vehicle monitored by the manufacturer for proper use at least semiannually or more frequently as the court may order. A report of any monitoring shall be issued by the manufacturer to the court within fourteen days after the monitoring.

D. If a person is required in the course and scope of his employment to operate a motor vehicle which does not have an approved ignition interlock device, and if the vehicle is owned by the employer, the court may allow the person to operate the employer’s vehicle. Any person authorized to operate an employer’s vehicle without an ignition interlock device shall be required to obtain and present to the court written permission from the employer for the employee to operate a specific vehicle or vehicles. Such permission shall be in the possession of such person when he operates the employer’s vehicle. A motor vehicle owned by a business entity which is in whole or in part owned or controlled by a person otherwise subject to this Section is not a motor vehicle owned by the employer. (Acts 1992, No. 982, § 1, eff. Jan. 1, 1993; Acts 1997, No. 581, § 1; Acts 2000, 1st Ex. Sess., No. 139, § 2; Acts 2003, No. 535, § 2; Acts 2004, No. 903, § 1, eff. Aug. 15, 2004.)

2004 Amendments. — Acts 2004, No 903, § 1, effective August 15, 2004, added (B)(2), and deleted “whose driving privileges are not suspended or revoked” following “probation upon a person” in present (B)(1).

2003 Amendments. — Acts 2003, No. 535, § 2, effective August 15, 2003, added (A)(2).

2000 Amendments. — Acts 2000, 1st. Ex. Sess., No. 139, § 2, June 6, 2000, substituted “unless any vehicle, while being operated by that person, is equipped” for “unless that vehicle is equipped” near the end of (A).

CROSS REFERENCES

Louisiana Law. — Operating a vehicle while intoxicated, see La. R.S. 14:98.

Ignition interlock device offenses, see La. R.S. 14:334.

Ignition interlock devices; installation and certification, see La. R.S. 15:307.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1986-1987: A Faculty Symposium: Criminal Procedure. 48 La. L. Rev. 257 (November, 1987).

§ 307. Ignition interlock devices; installation and certification.

A. As used in R.S. 15:306, “ignition interlock device” means a constant monitoring device that prevents a motor vehicle from being started at any time without first determining the equivalent blood alcohol level of the operator through the taking of a breath sample for testing. The system shall be calibrated so that the motor vehicle may not be started if the blood alcohol level of the operator, as measured by the test, reaches a level established by the court and consistent with the rules promulgated by the secretary of the Department of Public Safety and Corrections, hereafter referred to as the “secretary”.

B. (1) The secretary shall certify or cause to be certified ignition interlock devices required by R.S. 15:306 and shall publish a list of approved devices. All reasonable costs of certification shall be borne by the manufacturer. The manufacturer of the system shall be responsible for the installation or the training of installers and shall educate users and service and maintain the system.

(2) The ignition interlock device shall be installed, calibrated, and monitored directly by trained technicians who shall train the offender for whom the device is being installed in the proper use of the device.

C. The secretary shall formulate and promulgate a set of rules and regulations for the proper approval, installation, and use of ignition interlock devices in full compliance with this Section and R.S. 15:306. The standards shall include but not be limited to requirements that the devices or systems:

(1) Do not impede the safe operation of the vehicle.

(2) Correlate with established measures of alcohol impairment.

(3) Work accurately and reliably in an unsupervised environment.

(4) Resist tampering and give evidence if tampering is attempted.

(5) Are difficult to circumvent.

(6) Minimize inconvenience to a sober user.

(7) Require a proper, deep lung breath sample or other accurate measure of blood alcohol content equivalence.

(8) Operate reliably over the range of automobile environments.

(9) Are manufactured by a party who will provide product liability insurance and a bond against malfunction of the device.

D. The secretary may adopt in whole or relevant part the guidelines, rules, regulations, studies, or independent laboratory tests performed or relied upon by other states, their agencies or commissions.

E. The secretary shall design and adopt by regulation a warning label which shall be affixed to each ignition interlock device upon installation. The label shall contain a warning that any person tampering with, defeating, or otherwise circumventing the device is guilty of a criminal offense and subject to criminal penalty and civil liability. (Acts 1992, No. 982, § 1, eff. Jan. 1, 1993; Acts 2003, No. 800, § 1.)

2003 Amendments. — Acts 2003, No. 800, § 1, effective August 15, 2003, redesignated (B) as (B)(1); added (B)(2).

CROSS REFERENCES

Louisiana Law. — Operating a vehicle while intoxicated; additional conditions of probation; ignition interlock devices, see La. R.S. 15:306.

§ 308. Ameliorative penalty provisions; retroactivity; amendment of sentence; time limitations.

A. (1) The legislature hereby declares that the provisions of Act No. 403 of the 2001 Regular Session of the Legislature provided for more lenient penalty provisions for certain enumerated crimes and that these penalty provisions were to be applied prospectively.

(2) The legislature hereby further declares that Act No. 45 of the 2002 First Extraordinary Session of the Legislature revised errors in penalty provisions for certain statutes which were amended by Act No. 403 of the 2001 Regular Session of the Legislature and that these revisions were to be applied retroactively to June 15, 2001, and applied to any crime committed subject to such revised penalties on and after such date.

B. In the interest of fairness in sentencing, the legislature hereby further declares that the more lenient penalty provisions provided for in Act No. 403 of the 2001 Regular Session of the Legislature and Act No. 45 of the 2002 First Extraordinary Session of the Legislature shall apply to the class of persons who committed crimes, who were convicted, or who were sentenced according to the following provisions: R.S. 14:56.2(D), 62.1(B) and (C), 69.1(B)(2), 70.1(B), 82(D), 91.7(C), 92.2(B), 92.3(C), 106(G)(2)(a) and (3), 106.1(C)(2), 119(D), 119.1(D), 122.1(D), 123(C)(1) and (2), 352, and 402.1(B), R.S. 15:529.1(A)(1)(b)(ii) and (c)(ii), 1303(B), and 1304(B), R.S. 27:262(C), (D), and (E), 309(C), and 375(C), R.S. 40:966(B), (C)(1), (D), (E), (F) and (G), 967(B)(1), (2), (3), and (4)(a) and (b), and (F)(1), (2), and (3), 979(A), 981, 981.1, 981.2(B) and (C), and 981.3(A)(1) and (E), and Code of Criminal Procedure Art. 893(A) prior to June 15, 2001, provided that such application ameliorates the person’s circumstances.

C. Repealed by Acts 2012, No. 123, § 1, effective August 1, 2012. (Acts 2006, No. 45, § 1, eff. May 16, 2006; Acts 2012, No. 123, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 123 repealed (C), which read: “Such persons shall be entitled to apply to the Louisiana Risk Review Panel pursuant to R.S. 15:574.22.”

CHAPTER 1-A. LOUISIANA SENTENCING COMMISSION.

Section

321. Purpose; duties of the commission; conducting of evaluation of sentencing structure; report.

322. Louisiana Sentencing Commission.

323. Composition of commission.

324. Officers; meetings; staff.

325 to 329. [Repealed.]

§ 321. Purpose; duties of the commission; conducting of evaluation of sentencing structure; report.

A. The enactment of statutes defining criminal offenses and the establishment of ranges of penalties for those offenses is a matter of substantive law solely within the prerogative of the legislature. The determination and imposition of sentence in particular cases is generally the function of the sentencing court, subject to appellate review and to mandatory sentences provided by law.

B. The legislature has determined that the best interest of the state would be served by the development and implementation of a uniform sentencing policy for use by the Louisiana judiciary. The purpose of the Louisiana Sentencing Commission is to assist the judiciary and the legislature in formulating such policy.

C. The legislature further determines all of the following:

(1) Criminal sentences should appropriately reflect the seriousness of the offender’s crime and should meet the multiple objectives of punishment, deterrence, and rehabilitation.

(2) An equitable system of criminal justice must ensure that crimes of similar seriousness result in similar sanctions for similarly situated offenders.

(3) Significant disparities in how similar crimes are treated diminish the public’s trust and faith in our criminal justice system.

(4) The system of criminal sanctions in the state of Louisiana has grown increasingly complex.

(5) A comprehensive review of Louisiana’s sentencing structure will provide the state with crucial guidance to ensure the imposition of appropriate and just criminal sanctions and to make the most efficient use of the correctional system and community resources.

D. The commission shall conduct a continuous review of the state’s sentencing structure based upon existing criminal law and law relative to criminal procedure. The commission may recommend such legislation as may be necessary and appropriate to achieve a uniform sentencing policy that ensures public safety and the imposition of appropriate and just sentences in terms that are clear and transparent and which make the most efficient use of the correctional system and community resources.

E. The commission shall conduct a comprehensive review of Louisiana’s current sentencing structure, sentencing practices, probation and parole supervision, and the use of alternatives to incarceration, including a review and evaluation of all of the following:

(1) The existing statutory provisions by which an offender is sentenced to or can be released from incarceration, including but not limited to home incarceration, electronic monitoring, unsupervised and supervised parole and probation, good time diminution of sentence, intensive incarceration and intensive parole supervision, and work-release programs.

(2) The existing sentencing provisions as to their uniformity, certainty, consistency, and adequacy.

(3) The lengths of incarceration and parole and probation supervision that result from the current sentence structure and the incentives or barriers to the appropriate utilization of alternatives to incarceration.

(4) The extent to which education, job training, and reentry preparation programs can both facilitate the readiness of inmates to transition into the community and reduce recidivism.

(5) The impact of existing sentences upon the state criminal justice system, including state prison capacity, parish jail capacity, probation and parole resources, judicial operations, and law enforcement responsibilities.

(6) The relationship that a sentence or other criminal sanction has to public safety and the likelihood of recidivism.

(7) The expected future trends in sentencing.

F. In undertaking its review, the commission may request documents, conduct public hearings, hear the testimony of witnesses, and take any other actions it deems necessary to carry out its functions.

G. The commission shall make biannual recommendations for amendments to state law that will maximize uniformity, certainty, consistency, and adequacy of a sentence structure to provide for all of the following:

(1) That punishment is aligned with the seriousness of the offense.

(2) The safety of the public is protected through the deterrent effect of the sentences authorized and the rehabilitation of those that are convicted.

(3) That appropriate consideration is accorded to the victims of the offense, their families, and the community.

H. Reports of the commission shall include but not be limited to an evaluation of the impact that existing sentences have had on length of incarceration, the impact of early release, the impact of existing sentences on the length of community supervision, recommended options for the use of alternatives to incarceration, and an analysis of the fiscal impact of the commission’s recommendations.

I. The commission shall issue a report of its findings and recommendations every two years. The commission shall issue its initial report on or before March 1, 2010. All reports shall be submitted to the governor, the chairmen of the House committees on the administration of criminal justice and judiciary and the chairmen of the Senate committees on judiciary B and C. (Acts 1987, No. 158, § 1; Acts 1995, No. 942, § 2; Acts 2008, No. 629, § 1, eff. Aug. 15, 2008; Acts 2010, No. 856, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 856, in (D), substituted “a continuous review” for “an annual review” and added “that ensures public safety and the imposition of appropriate and just sentences in terms that are clear and transparent and which make the most efficient use of the correctional system and community resources.”

2008 Amendments. — Acts 2008, No. 629, § 1, effective August 15, 2008, added “duties of the commission; conducting of evaluation of sentencing structure; report” to the section heading; inserted (C); redesignated the former (C) as (D); and added (E) through (I).

ADMINISTRATIVE LAW & DECISIONS

Administrative Code. — Determining Sentences Under the Sentence Guidelines > Crime Seriousness Level. LAC 22::IX.203.

Determining Sentences Under the Sentence Guidelines > Sentencing Guidelines Grid. LAC 22::IX.201.

Purpose and Principles > Purpose. LAC 22::IX.101.

Purpose and Principles > Sentencing Principles. LAC 22::IX.103.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Recent Development: State v. Young: The Louisiana Supreme Court Resolves a Split in the Circuits on the Issue of Appellate Review of Sentences Imposed Under Plea Agreements. 71 Tul. L. Rev. 1609 (May, 1997).

§ 322. Louisiana Sentencing Commission.

The Louisiana Sentencing Commission is hereby created and established under the jurisdiction of the Louisiana Commission on Law Enforcement and Administration of Criminal Justice in the office of the governor. (Acts 1987, No. 158, § 1.)

CROSS REFERENCES

Louisiana Law. — Structure of executive branch of state government, see La. R.S. 36:4.

§ 323. Composition of commission.

A. The commission shall be composed of twenty-two members. Eighteen members shall be voting members as designated in Subsection B of this Section, and four members shall be nonvoting members as designated in Subsection D of this Section.

B. (1) Five voting members of the commission shall be as follows:

(a) A member of the House of Representatives appointed by the speaker of the House of Representatives.

(b) The chairman of the House Committee on Administration of Criminal Justice.

(c) One member of the Senate appointed by the president of the Senate.

(d) The chairman of the Senate Committee on Judiciary, Section C.

(e) One justice of the Supreme Court of Louisiana appointed by the chief justice.

(2) Thirteen voting members shall be appointed by the governor as follows:

(a) One district attorney, or his designee and the president of the Louisiana District Attorneys Association, or his designee.

(b) The state public defender or his designee and one attorney specializing primarily in the defense of persons charged with criminal offenses.

(c) One sheriff or his designee and the president of the Louisiana Sheriff’s Association, or his designee.

(d) One judge of a court of appeal.

(e) Three district court judges having criminal justice experience, at least one of whom must be active.

(f) One member selected from a list of three nominees submitted by the Louisiana Chamber of Commerce.

(g) The president of the Louisiana Clerks of Court Association or his designee.

(h) One Louisiana citizen who is not an attorney, who is not formally associated with the criminal justice system, and who is a felony crime victim or a member of the immediate family of a felony crime victim, from a list of three names submitted by Victims and Citizens Against Crime, Inc.

C. Except as provided in R.S. 15:323(B)(1), voting members shall serve for a term concurrent with that of the governor.

D. A representative of the Louisiana State Law Institute as designated by its president, a representative of the Louisiana Commission on Law Enforcement and Administration of Criminal Justice as designated by its chairman, the secretary of the Department of Public Safety and Corrections, or his designee, and one professional having a doctorate degree in a social science or criminal justice field appointed by the governor shall serve as the four nonvoting members of the commission.

E. Each appointment by the governor shall be subject to Senate confirmation.

F. Legislative members of the commission shall receive the same per diem and reimbursement of travel expense as is provided for legislative committees under the rules of the respective house. Nonlegislative commission members shall serve without compensation or per diem.

G. Each voting member shall be entitled to appoint a single individual to serve as proxy for the duration of his term if the member is unable to attend a meeting of the commission. The term of the designated proxy shall be the same as the voting member. A member appointing an individual to serve as his designated proxy shall make his appointment known to the chairman and to the secretary of the commission. (Acts 1987, No. 158, § 1; Acts 1988, No. 783, § 1, eff. July 18, 1988; Acts 1995, No. 548, § 1; Acts 2008, No. 916, § 1, eff. Aug. 15, 2008; Acts 2010, No. 856, § 1, eff. Aug. 15, 2010.)

Editor’s Notes. — See Acts 1988, No. 783, § 2.

2010 Amendments. — The 2010 amendment by No. 856, in (A), substituted “twenty-two members” for “twenty-one members” and substituted “Eighteen members” for “Nineteen members”; substituted “Five voting members” for “Four voting members” in (B)(1); added (B)(1)(e); added “or his designee” in (B)(2)(b); substituted “and the president” for “or the president” in (B)(2)(c); rewrote (B)(2)(g), which formerly read: “One justice of the Louisiana Supreme Court”; and added (G).

2008 Amendments. — Acts 2008, No. 916, § 1, effective August 15, 2008, in (A), substituted “twenty-one members” for “twenty-three members” and inserted “of this section” twice; and rewrote (B)(2).

§ 324. Officers; meetings; staff.

A. The governor shall designate one voting member to serve as chairman at the pleasure of the governor. The chairman shall serve as chief executive officer of the commission.

B. The domicile of the commission shall be in Baton Rouge. The commission shall hold public meetings monthly except as otherwise provided by vote of the commission or by order of the chairman.

C. A simple majority of the voting membership of the commission shall constitute a quorum for the transaction of business.

D. The Louisiana Commission on Law Enforcement and Administration of Criminal Justice shall provide to the sentencing commission such clerical, administrative, and technical assistance and support as may be necessary in order to enable the sentencing commission to accomplish its goals. (Acts 1987, No. 158, § 1.)

§ 325. [Repealed.]

Repealed by Acts 1995, No. 942, § 3.

§ 326. [Repealed.]

Repealed by Acts 1995, No. 942, § 3.

§ 327. [Repealed.]

Repealed by Acts 1995, No. 942, § 3.

§ 328. [Repealed.]

Repealed by Acts 1995, No. 942, § 3.

§ 329. [Repealed.]

Repealed by Acts 1995, No. 942, § 3.

CHAPTER 2. EVIDENCE.

PART 1. THINGS THAT NEED NOT BE PROVED—PRIMA FACIE EVIDENCE—PRESUMPTIONS.

Section

422. [Repealed.]

423. Proof of registration of physicians and surgeons.

424. Statute law of other states.

425. Recitals in report of lunacy commissions.

426. Proof of signature of articles of vessels.

427. Recitals in act of protest of commercial paper.

428. Dishonored checks and drafts prima facie evidence of insufficient funds in bank.

429. Corporate existence presumed unless affidavit of denial filed before trial.

430. Proof of truth of recitals in copy of registry of birth, baptism or circumcision.

430.1. [Repealed.]

431. Theft by public officer.

432. Effect of legal presumptions; rebutting evidence; illustrations.

433. Conclusive presumption defined; illustration.

PART 2. GENERAL RULES OF EVIDENCE.

SUBPART 1. GENERAL.

434 to 436. [Repealed.]

436.1. Photographs of objects of theft; affidavit of value and ownership; notice to defendant.

436.2. Photographs of animals cruelly treated; affidavit of condition; notice to defendant.

437. [Repealed.]

438. Circumstantial evidence.

439. Burden of proof.

440. Relative weight of positive and negative testimony.

SUBPART 2. ELECTRONIC RECORDING: PROTECTED PERSONS.

440.1. Purpose.

440.2. Authorization.

440.3. Videotape; admissibility; exception to hearsay rule.

440.4. Method of recording videotape; competency.

440.5. Admissibility of videotaped statements; discovery by defendant.

440.6. Confidentiality.

PART 3. RELEVANCY.

441. [Repealed.]

441.1. DNA, blood, and saliva testing; relevance.

442. [Repealed.]

443. Prosecutions for defamation.

PART 4. KNOWLEDGE AND INTENT.

444. Proof of intent unnecessary in statutory crimes; inadmissible evidence.

445, 446. [Repealed.]

PART 5. RES GESTAE. [REPEALED.]

447, 448. [Repealed.]

PART 6. ADMISSIONS AND CONFESSIONS.

449. Applicability.

450. Use of confession, admission or declaration in entirety.

451. Condition precedent to use of confession; free and voluntary rule.

452. Rights of arrested person as to confession.

453. Confessions obtained by questions and answers.

454. Inapplicability of free and voluntary rule to admissions not involving criminal intent.

455. Effect of declarations and acts of coconspirators.

PART 7. DOCUMENTARY EVIDENCE.

456 to 458. [Repealed.]

459. Use of records or documents of trial court as evidence.

460, 460.1. [Repealed.]

PART 8. COMPETENCY OF WITNESSES.

461. [Repealed.]

462 to 467. [Repealed.]

468. Duty to testify as to bribery or corruptly influencing voters; immunity.

469. [Repealed.]

469.1. Receipt of testimony from victims of certain crimes who are fifteen years of age or younger; closed session of court or in chambers; procedure.

470. [Repealed.]

471. Grand jurors and district attorneys incompetent to testify as to grand jury proceedings; perjury cases.

472 to 474. [Repealed.]

475 to 477. [Repealed.]

477.1. Privileged communications to “crime stoppers” organizations.

477.2. Privileged communications; public records exception for state governmental agencies; citizens hotline for alleged fraud, abuse, or wrongdoing.

478. [Repealed.]

PART 9. CHARACTER EVIDENCE. [REPEALED.]

479 to 483. [Repealed.]

PART 10. IMPEACHING AND CORROBORATIVE EVIDENCE. [REPEALED.]

484 to 498. [Repealed.]

PART 11. EVIDENCE FROM CRIMINALISTICS LABORATORIES.

499. Certificates of analysis.

500. Admissibility.

501. Notice of opposing party and opportunity to cross-examine expert; certification of subpoena request.

502. Testimony by simultaneous broadcast.

PART 12. COURT REPORTERS, NOTES AND RECORDINGS.

511. Court reporters, retention and destruction of notes and recordings of criminal cases.

PART 13. CERTIFICATES OF OFFICIAL DRIVING RECORDS.

521. Certificates of official driving records.

522. Admissibility.

523. Notice of opposing party and opportunity to cross-examine expert; certification of subpoena request.

PART 1. THINGS THAT NEED NOT BE PROVED—PRIMA FACIE EVIDENCE—PRESUMPTIONS.

§ 422. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

§ 423. Proof of registration of physicians and surgeons.

The list of the registered physicians and surgeons in this state published by the Department of Health and Human Resources and duly certified by the secretary of said office shall be received by the courts of the state as proof that the physicians and surgeons therein named are duly registered as required by law, provided that this method of proof shall not be considered exclusive. (Amended by Acts 1977, No. 247, § 2; Acts 1978, No. 786, § 2, eff. July 17, 1978.)

§ 424. Statute law of other states.

The published statutes and digests of the other states and territories shall be prima facie evidence of the statute laws of the state or territory from which they purport to emanate, without being filed in evidence.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: The Meaning of the Term “Prima Facie”. 55 La. L. Rev. 391 (November, 1994).

§ 425. Recitals in report of lunacy commissions.

The report of every commission of lunacy shall be prima facie evidence of the facts recited in such report and of the correctness of the findings of such commission.

JUDICIAL DECISIONS

INDEX

CRIMINAL LAW & PROCEDURE

• Defenses

•• Insanity

••• Burdens of Proof

••• Insanity Defense

CRIMINAL LAW & PROCEDURE

• Defenses

•• Insanity

••• Burdens of Proof. — Trial court did not err in admitting the findings and results of tests administered by persons working with an appointed physician charged with determining defendant’s mental capacity and mental condition at the time of the offense where the physician testified that the persons were part of a team and that the physician supervised their work and reviewed their findings. State v. Vincent, 338 So. 2d 1376, 1976 La. LEXIS 5203 (Nov. 8, 1976).

••• Insanity Defense. — Court affirmed defendant’s conviction for the second-degree murder of his wife because he failed to overcome the presumption of sanity on the grounds that the sanity hearing report was prima facie evidence of his sanity, that he failed to establish insanity by a preponderance of the evidence, and that the jury was free to reject the testimony of a social worker that defendant was insane at the time of the murder. State v. Thames, 681 So. 2d 480, 1996 La. App. LEXIS 2232 (Sept. 27, 1996), writ of certiorari denied by La. 96-2563, 691 So. 2d 80, 1997 La. LEXIS 855 (La. Mar. 21, 1997).

Sanity of an accused as of the time of an offense was not determinable on a report of a sanity commission alone where there was other proof; consideration was given to all admissible evidence bearing on the mental condition, including the testimony of doctors who made up the commission, the opinions of other experts and of lay witnesses, and the conduct and actions of the accused. State v. Whisenant, 247 LA. 987, 175 So. 2d 293, 1965 La. LEXIS 1959 (May 3, 1965).

§ 426. Proof of signature of articles of vessels.

A copy of the articles of any vessels, authenticated by the affidavit of the captain, shall be prima facie evidence that any seaman whose name appears subscribed thereto has actually signed articles.

§ 427. Recitals in act of protest of commercial paper.

Whenever any commercial paper shall have been protested, either in or out of this state, for nonpayment, the act of protest, or a certified copy thereof, shall be prima facie evidence of the facts recited in said act.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: The Meaning of the Term “Prima Facie”. 55 La. L. Rev. 391 (November, 1994).

§ 428. Dishonored checks and drafts prima facie evidence of insufficient funds in bank.

Whenever any check or draft shall have been drawn on any bank, whether such bank be in or out of this state, and payment shall have been refused, such check or draft with its endorsements shall be prima facie evidence, that at the time of the presentation of said check or draft, the drawer did not have the money in said bank with which to pay said check or draft.

TREATISES AND LAW REVIEWS

Louisiana Treatises. — Louisiana Code of Evidence Practice Guide Article 902 > CHAPTER 9. AUTHENTICATION AND IDENTIFICATION > Article 902. Self-Authentication.

§ 429. Corporate existence presumed unless affidavit of denial filed before trial.

On trial of any criminal case it shall not be necessary to prove the incorporation of any corporation mentioned in the indictment, unless the defendant, before entering upon such trial, shall have filed his affidavit specifically denying the existence of such corporation.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Presumptions in the Criminal Law of Louisiana. 52 Tul. L. Rev. 793 (June, 1978).

§ 430. Proof of truth of recitals in copy of registry of birth, baptism or circumcision.

In all criminal prosecutions for the violation of any law relative to the employment of children or young persons, a copy of the registry of the birth, baptism or circumcision of such child or young person, duly certified to by the person in whose custody such registry may be kept, shall be prima facie evidence of the truth of the facts recited in such certified copy.

§ 430.1. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

TREATISES AND LAW REVIEWS

Louisiana Treatises. — Louisiana Code of Evidence Practice Guide Article 803 > CHAPTER 8. HEARSAY > Article 803. Hearsay Exceptions; Availability of Declarant Immaterial.

§ 431. Theft by public officer.

The failure, neglect, or refusal on the part of any public officer to pay over, at the time and in the manner required by law and to the authority designated by law to receive such payment, any public money in his hands, shall be prima facie evidence of the theft by such public officer of any public money not so paid over.

§ 432. Effect of legal presumptions; rebutting evidence; illustrations.

A legal presumption relieves him in whose favor it exists from the necessity of any proof; but may none the less be destroyed by rebutting evidence; such is the presumption attaching to the regularity of judicial proceedings; that the grand jury was legally constituted; that public officers have done their duty; that a relation or subject-matter once established, continues, but not that it pre-existed; that the defendant intended the natural and probable consequence of his act; that the defendant is innocent; that the defendant is sane and responsible for his actions; that the person in the unexplained possession of property recently stolen is the thief; that evidence under the control of a party and not produced by him was not produced because it would not have aided him; that the witnesses have told the truth.
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••• General Overview
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•• Procedures
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•••• General Overview
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EVIDENCE

• Hearsay

•• Exemptions

••• Confessions

•••• General Overview

• Inferences & Presumptions

•• General Overview

•• Presumptions

••• General Overview

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor

• Relevance

•• Circumstantial & Direct Evidence

• Scientific Evidence

•• Blood Alcohol

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Homicide

••• Murder

•••• Felony Murder

••••• General Overview. — Defendants were properly convicted of abducting and murdering two gas station attendants during a robbery; the rebuttable presumption of innocence contained in La. Rev. Stat. Ann. § 15:432 permitted the prosecutor to ask potential jurors during voir dire if they could accept and apply the presumption that a person found in the unexplained possession of recently stolen items was a thief without prejudicing defendants. State v. Kaufman, 278 So. 2d 86, 1972 La. LEXIS 5297 (Dec. 11, 1972).

•• Property Crimes

••• Burglary & Criminal Trespass

•••• General Overview. — Presumption that the person in possession of stolen property was the thief could not be extended to allow a burglary conviction based merely on the defendant’s possession of the stolen property. State v. Fournier, 395 So. 2d 749, 1981 La. LEXIS 7301 (Mar. 2, 1981).

Defendant was improperly convicted of simple burglary because the judicially created presumption pursuant to La. Rev. Stat. Ann. § 15:432 that defendant was guilty of the offense based on his possession of stolen property did not meet the due process requirements that the state prove his guilt beyond a reasonable doubt. State v. Searle, 339 So. 2d 1194, 1976 La. LEXIS 3749 (Oct. 6, 1976).

••• Larceny & Theft

•••• General Overview. — In a trial for theft, the state was properly permitted to rely upon the presumption of La. Rev. Stat. Ann. § 15:432 that one in the unexplained possession of recently stolen property was the thief where the trial was a bench trial, defendant was not confronted with the danger of a jury being confused by a presumption, and it was obvious from the record that defendant was found guilty on the basis of the overwhelming evidence against him; defendant’s motions for acquittal were properly denied. State v. Strickland, 398 So. 2d 1062, 1981 La. LEXIS 8059 (May 18, 1981).

Under the totality of the facts, and of the instructions given by the trial court in defendant’s trial for theft of an automobile, neither the jury-instruction nor the prosecutor’s argument that addressed the statutory presumption under La. Rev. Stat. Ann. § 15:432, had the unconstitutional effect of informing the jury that it could convict defendant without proof beyond a reasonable doubt of the essential elements of a theft set forth at La. Rev. Stat. Ann.§ 14:67 that defendant (a) had taken or misappropriated the automobile (b) with the specific intent to permanently deprive its owner of it, (c) without the consent of the owner. State v. Bell, 373 So. 2d 184, 1979 La. LEXIS 6859 (June 25, 1979).

Where the victim’s car keys were found in defendant’s pocket when he was arrested, the statutory presumption of La. Rev. Stat. Ann. § 15:432 provided that the person in the unexplained possession of property recently stolen was the thief; the presumption could have been rebutted had defendant chosen to take the stand or presented credible evidence to the contrary. State v. Womack, 283 So. 2d 708, 1973 La. LEXIS 6314 (Sept. 24, 1973).

Defendant’s conviction for theft of a boat was sufficiently supported by defendant’s unexplained possession of the stolen property because the trial court properly rejected defendant’s contention that he bought the property from unknown persons. State v. Causey, 261 LA. 1074, 262 So. 2d 326, 1972 La. LEXIS 5077 (May 18, 1972).

••• Receiving Stolen Property

•••• General Overview. — Presumption that a person in unexplained possession of recently stolen property was the thief was not unconstitutionally applied against defendant in his prosecution for theft and receiving stolen property because the presumption did not relieve the State of its constitutional burden of proving beyond a reasonable doubt each and every element of the crimes with which defendant was charged. State v. Muse, 363 So. 2d 462, 1978 La. LEXIS 6743 (Oct. 9, 1978), appeal dismissed by 441 U.S. 929, 99 S. Ct. 2046, 60 L. Ed. 2d 657, 1979 U.S. LEXIS 1703 (1979).

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — Despite its hearsay nature, blood alcohol testing machine recertification form was competent evidence in an administrative review hearing because it was signed by the qualified technician who conducted the testing procedure, a certified true copy of the technician’s permit to perform maintenance and inspection on the machine was introduced into evidence, and the presumption of the law under La. Rev. Stat. Ann. § 15:432 that public officers did their duty was not rebutted. Brouillette v. State, Dep’t of Public Safety, License Control etc., 589 So. 2d 529, 1991 La. App. LEXIS 2845 (Oct. 18, 1991).

• Interrogation

•• Voluntariness. — In his trial for second degree murder, the defendant failed to establish that the trial court misapplied the statutory presumption of sanity under La. Rev. Stat. Ann. § 15:432 in finding that the State met its burden of proving the voluntariness of the defendant’s confession. State v. Castille, 590 So. 2d 755, 1991 La. App. LEXIS 2979 (Nov. 13, 1991), writ of certiorari denied by 597 So. 2d 1025, 1992 La. LEXIS 1578 (La. 1992).

Testimony of detectives that defendant acted alert and oriented when advised of his rights and was able to recite them from memory and of the state’s psychiatric witness that defendant was malingering, giving inconsistent answers, and feigning mental illness provided a sufficient basis for finding that defendant was able to knowingly and intelligently waive his right to remain silent pursuant to La. Code Crim. Proc. Ann. art. 703(D) and comprehend the meaning of his confession and that the voluntariness of the confession was not destroyed by a mental abnormality or defect under La. Rev. Stat. Ann. § 15:432. State v. Widenhouse, 582 So. 2d 1374, 1991 La. App. LEXIS 1845 (June 21, 1991), writ of certiorari denied by 586 So. 2d 567, 1991 La. LEXIS 2738 (La. 1991), writ of certiorari denied by 503 U.S. 910, 112 S. Ct. 1274, 117 L. Ed. 2d 500, 1992 U.S. LEXIS 1481, 60 U.S.L.W. 3598 (1992).

Where defendant’s schizophrenia was controllable with medication, and the doctors did not know whether or not he was delusional when he confessed to crime, the presumption of sanity was not overcome. State v. Ashworth, 554 So. 2d 271, 1989 La. App. LEXIS 2504 (Dec. 13, 1989), writ denied by 561 So. 2d 113, 1990 La. LEXIS 1228 (La. 1990).

Although the State bore the burden of showing the voluntariness of defendant’s statements, even in light of a claim of mental illness by defendant, the State met its burden in the instant case; the trial court was not bound by the testimony of defendant’s three experts, where there was strong testimony by lay persons that indicated defendant understood the situation. State v. Roux, 487 So. 2d 1226, 1986 La. App. LEXIS 6282 (Mar. 5, 1986), writ of certiorari denied by 489 So. 2d 244, 1986 La. LEXIS 6570 (La. 1986).

A claim of mental illness or introduction of evidence thereof does not shift the ultimate burden of proof of voluntariness from the state; if the defendant fails to prove the existence of a mental illness or defect or fails to prove that such a disorder prevented his confession from being voluntary, the state is not required to negate the defendant’s mental abnormality, but the state must in all other respects prove beyond a reasonable doubt that the confession was voluntary. State v. Glover, 343 So. 2d 118, 1977 La. LEXIS 5387 (Jan. 24, 1977).

• Pretrial Motions & Procedures

•• Competency to Stand Trial. — Defendant’s conviction for first-degree murder and death sentence were proper pursuant to La. Code Crim. Proc. Ann. art. 641 and La. Rev. Stat. Ann. § 15:432 because the retrospective determination of his competency was possible and defendant was in fact competent to stand trial; the testimony of a psychiatrist and the reports submitted by the four other psychiatrists/psychologists, though they differed as to the seriousness of his condition, all indicated that defendant had legal capacity at the time of trial. State v. Snyder, 874 So. 2d 739, 2004 La. LEXIS 1249 (Apr. 14, 2004), vacated by, remanded by 545 U.S. 1137, 125 S. Ct. 2956, 162 L. Ed. 2d 884, 2005 U.S. LEXIS 5020 (2005).

In defendant’s murder case, where the trial court appointed two physicians, held a contradictory hearing, and each of the sanity commission doctors evaluated defendant and submitted reports, there was no authority for defendant’s assertion that the trial court was required either to hear testimony from both doctors or to consider both reports on the record. State v. Myers, 839 So. 2d 1183, 2003 La. App. LEXIS 619 (Mar. 5, 2003), writ denied by La. 2003-0991, 855 So. 2d 330, 2003 La. LEXIS 2927 (La. Oct. 10, 2003).

Defendant’s mental incapacity to proceed may be raised by the defense, the district attorney, or the court at any time, however, trial court did not err when it found defendant competent to stand trial where, inter alia, initial determination that defendant was incompetent was based on his lack of understanding of his legal rights, not on any particular mental disease. State v. Pugh, 831 So. 2d 341, 2002 La. App. LEXIS 3138 (Oct. 16, 2002).

The Court found no record evidence to support defendant’s claim that the trial court used the wrong standard in deciding whether he was competent to stand trial and found ample evidence to support a finding that the defendant failed to show, by a preponderance of the evidence, that he was incompetent to stand trial; the regularity of judicial proceedings is presumed unless rebutted by evidence. State v. Revader, 735 So. 2d 875, 1999 La. App. LEXIS 1571 (May 19, 1999).

Trial court did not abuse its discretion in denying defendant’s request for a second sanity commission because defendant failed to present any evidence in support of his motion, as required by La. Rev. Stat. Ann. § 15:432 and La. Code Crim. Proc. Ann. art. 641. State v. West, 559 So. 2d 1005, 1990 La. App. LEXIS 895 (Apr. 18, 1990).

Pursuant to La. Rev. Stat. Ann. § 15:432, the testimony of two forensic psychiatrists supported and did not refute the presumption that defendant was competent to stand trial. State v. Herring, 527 So. 2d 379, 1988 La. App. LEXIS 1429 (June 7, 1988).

Supreme court affirmed convictions and death sentences for three first-degree murders under La. Rev. Stat. Ann. § 14:30 and two manslaughter convictions under La. Rev. Stat. Ann. § 14:31; defendant was paranoid but competent to proceed and clearly understood consequences of withdrawal of an insanity plea. State v. Lowenfield, 495 So. 2d 1245, 1985 La. LEXIS 10101 (Dec. 2, 1985), writ of certiorari denied by 476 U.S. 1153, 106 S. Ct. 2259, 90 L. Ed. 2d 704, 1986 U.S. LEXIS 1710, 54 U.S.L.W. 3777 (1986).

Defendant’s sanity was presumed under La. Rev. Stat. Ann. § 15:432 unless, pursuant to La. Code Crim. Proc. Ann. art. 641, he met his burden of proving his incompetence to stand trial, and the trial court’s determination that defendant was able to proceed after he had attempted suicide during a trial interval was not clearly erroneous and entitled to great weight. State v. Collatt, 477 So. 2d 177, 1985 La. App. LEXIS 10025 (Oct. 10, 1985), vacated in part by, writ of certiorari dismissed in part by 497 So. 2d 1001, 1986 La. LEXIS 7826 (La. 1986).

• Trials

•• Burdens of Proof

••• Defense. — The Court found no record evidence to support defendant’s claim that the trial court used the wrong standard in deciding whether he was competent to stand trial and found ample evidence to support a finding that the defendant failed to show, by a preponderance of the evidence, that he was incompetent to stand trial; the regularity of judicial proceedings is presumed unless rebutted by evidence. State v. Revader, 735 So. 2d 875, 1999 La. App. LEXIS 1571 (May 19, 1999).

••• Prosecution. — Although the State bore the burden of showing the voluntariness of defendant’s statements, even in light of a claim of mental illness by defendant, the State met its burden in the instant case; the trial court was not bound by the testimony of defendant’s three experts, where there was strong testimony by lay persons that indicated defendant understood the situation. State v. Roux, 487 So. 2d 1226, 1986 La. App. LEXIS 6282 (Mar. 5, 1986), writ of certiorari denied by 489 So. 2d 244, 1986 La. LEXIS 6570 (La. 1986).

Defendant’s due process rights were not violated by the prosecutor’s closing argument to the jury that it could infer that defendant was a thief by his unexplained possession of a stolen wristwatch; the jury was not required to presume the elemental fact of the offense; the State’s use of the presumption as a permissive inference, coupled with the victim’s identification of defendant as the robber, provided a sufficient basis to meet the reasonable doubt standard. State v. Johnson, 406 So. 2d 153, 1981 La. LEXIS 10912 (Nov. 16, 1981).

•• Closing Arguments

••• Defendant’s Failure to Testify. — In referring to defendant’s failure to introduce evidence concerning the name of any person from whom defendant may have purchased the stolen watch or any witnesses to the purchase, the prosecutor told the jury in closing argument that such evidence would be within the exclusive control of defendant and that the jury could infer that it was not offered because it would not have helped defendant; the remarks did not violate defendant’s due process rights because the prosecutor was referring to an anticipated closing argument by defense counsel rather than the fact that defendant failed to testify. State v. Johnson, 406 So. 2d 153, 1981 La. LEXIS 10912 (Nov. 16, 1981).

••• Fair Comment & Fair Response. — Although the prosecutor improperly referred to the presumption of La. Rev. Stat. Ann. § 15:432 based on defendant’s failure to call his two companions because the presumption did not apply where the witnesses were equally available to both the state and the defense, and thus were not “under the control of” either party, defendant was not prejudiced in view of the prosecutor’s right to argue the lack of evidence. State v. Simms, 381 So. 2d 472, 1980 La. LEXIS 7035 (Mar. 3, 1980).

In defendants’ jury trial for armed robbery, trial court did not err by allowing the prosecutor to tell the jury during closing argument that a person who was in unexplained possession of property recently stolen in a robbery was presumed to be the robber. State v. Braxton, 257 LA. 183, 241 So. 2d 763, 1970 La. LEXIS 3388 (Nov. 9, 1970), overruled in part by State v. Searle, 339 So. 2d 1194, 1976 La. LEXIS 3749 (La. 1976), overruled by State v. Searle, 339 So. 2d 1194, 1976 La. LEXIS 4629 (La. 1976).

•• Defendant’s Rights

••• Right to Due Process. — Defendant was improperly convicted of simple burglary because the judicially created presumption pursuant to La. Rev. Stat. Ann. § 15:432 that defendant was guilty of the offense based on his possession of stolen property did not meet the due process requirements that the state prove his guilt beyond a reasonable doubt. State v. Searle, 339 So. 2d 1194, 1976 La. LEXIS 3749 (Oct. 6, 1976).

•• Motions for Acquittal. — In a conviction for second degree murder, the trial court did not err in its denial of defendant’s motions for a new trial and for a post-verdict judgment of acquittal under La. Code Crim. Proc. Ann. arts. 652, 821, 851(1), (2), (5), 858, and La. Rev. Stat. Ann. §§ 14:30.1(A)(1), 15:432, where the trial court did not abuse its discretion in refusing to charge the jury finding that the evidence did not preponderate in favor of the insanity defense and where a rational trier of fact could have found that defendant failed to prove by a preponderance of the evidence that he was legally insane at the time of the offense. State v. Campbell, 673 So. 2d 1061, 1996 La. App. LEXIS 530 (Mar. 13, 1996), writ of certiorari denied by La. 96-1785, 685 So. 2d 140, 1997 La. LEXIS 135 (La. Jan. 10, 1997), reversed by, remanded by 523 U.S. 392, 118 S. Ct. 1419, 140 L. Ed. 2d 551, 1998 U.S. LEXIS 2787, 66 U.S.L.W. 4258, 11 Fla. L. Weekly Fed. S 466, 98 Cal. Daily Op. Service 2945, 1998 Colo. J. C.A.R. 1950, 98 D.A.R. 4026, 172 A.L.R. Fed. 597 (1998).

• Witnesses

•• General Overview. — Where the State subpoenaed a doctor, who was the rape victim’s attending physician, to testify, but did not call him, the trial court properly denied defendant’s request that the instruction be given on the presumption that the State did not call the doctor because he would have given testimony favorable to defendant; the doctor was available to defendant, the doctor had nothing to do with the actual rape examination, and defendant made no allegation that the testimony would be favorable to him. State v. Harrison, 471 So. 2d 1088, 1985 La. App. LEXIS 8993 (June 26, 1985).

•• Unavailability. — If a potential witness fails to testify, the party affected may present evidence to the trier of fact in order to overcome any potential adverse inference that the witness was not called to testify because his testimony would have been adverse, pursuant to La. Rev. Stat. Ann. § 15:432. State v. Franklin, 520 So. 2d 1047, 1987 La. App. LEXIS 10938 (Dec. 9, 1987).

• Defenses

•• Insanity

••• General Overview. — Law presumes a defendant is sane and responsible for his actions. State v. Harris, 754 So. 2d 304, 2000 La. App. LEXIS 341 (Feb. 18, 2000).

••• Burdens of Proof. — Trial court, in the face of conflicting expert testimony, did not err in finding that the defense did not prove by a preponderance of the evidence that the defendant suffered a mental defect that prevented him from distinguishing between right and wrong with reference to the conduct involved in the sexually oriented crimes. State v. Lebreton, 859 So. 2d 785, 2003 La. App. LEXIS 2872 (Oct. 17, 2003), writ of certiorari denied by La. 2003-3176, 871 So. 2d 345, 2004 La. LEXIS 1010 (La. Mar. 26, 2004).

Where defendant admitted to shooting her husband, witnesses saw her aim the gun at her son, and other witnesses testified about threats defendant made regarding the son and the husband, defendant failed to prove that she was unable to distinguish right from wrong at the time she shot her husband and fatally shot her child. State v. Pierre, 854 So. 2d 945, 2003 La. App. LEXIS 1730 (June 11, 2003), writ denied by La. 2003-2042, 864 So. 2d 626, 2004 La. LEXIS 189 (La. Jan. 16, 2004).

Defendant withdrew a not guilty plea, and entered a plea of not guilty and not guilty by reason of insanity, then withdrew that plea, and entered a plea of guilty, and after filing for post-conviction relief, defendant was allowed to withdraw the guilty plea, and a trial date was set; during that time, defendant had two sanity hearings, and the minor alterations that took place in defendant’s antidepressant medication for a short period before trial was not grounds for a new trial. State v. Orange, 2003 La. App. LEXIS 532 (Mar. 5, 2003), substituted opinion at La. App. 2002-0711, 845 So. 2d 570, 2003 La. App. LEXIS 1081 (La.App. 1 Cir. Apr. 11, 2003).

Where Louisiana law presumes a defendant’s sanity, under La. Rev. Stat. Ann. § 15:432, a defendant has the burden of proving by a preponderance of the evidence that, as a result of a mental disease or defect, he lacks the capacity to understand the proceedings against him or to assist in his defense; the trial court is required to order a mental examination of the defendant only when it has reasonable grounds to doubt the defendant’s mental capacity to proceed, and the ordering of a sanity commission rests in the sound discretion of the trial court, furthermore, where the issue of a defendant’s incapacity to proceed is presented by bare allegations without supporting evidence, the exercise of discretion conferred on the trial judge will not be disturbed. State v. Williams, 841 So. 2d 936, 2003 La. App. LEXIS 452 (Feb. 25, 2003).

Defendant’s conviction for second-degree murder was proper although defendant’s expert testified that defendant suffered from paranoia and psychosis as a result of a seizure and brain surgery because the jury could rationally have found that defendant failed to prove her insanity defense where there was no proof that defendant had a seizure at or near the time of the homicide as defendant’s experts assumed. State v. Appacrombie, 766 So. 2d 771, 2000 La. App. LEXIS 2137 (Sept. 12, 2000), writ of certiorari denied by La. 2000-2856, 798 So. 2d 961, 2001 La. LEXIS 2927 (La. Oct. 5, 2001).

Under La. Rev. Stat. Ann. § 15:432, defendant was presumed to have been sane at the time he shot three people and kidnapped his estranged wife, and, pursuant to La. Code Crim. Proc. Ann. art. 652, he had the burden to prove by a preponderance of the evidence that a mental disease or defect rendered him incapable of distinguishing between right and wrong with reference to his conduct, as provided by La. Rev. Stat. Ann. § 14:14. State v. Prince, 688 So. 2d 643, 1997 La. App. LEXIS 84 (Jan. 24, 1997).

Court affirmed defendant’s conviction for the second-degree murder of his wife because he failed to overcome the presumption of sanity under La. Rev. Stat. Ann. § 15:432 on the grounds that the sanity hearing report was prima facie evidence of his sanity, that he failed to establish insanity by a preponderance of the evidence, and that the jury was free to reject the testimony of a social worker that defendant was insane at the time of the murder. State v. Thames, 681 So. 2d 480, 1996 La. App. LEXIS 2232 (Sept. 27, 1996), writ of certiorari denied by La. 96-2563, 691 So. 2d 80, 1997 La. LEXIS 855 (La. Mar. 21, 1997).

Evidence that defendant committed a murder in plain view of law enforcement officials and that those officials testified that he appeared to be in a trance, was non-communicative, and ignored their commands to drop his weapon was sufficient to overcome the legal presumption of sanity under La. Rev. Stat. Ann. § 15:432 and relieve defendant from criminal responsibility pursuant to La. Rev. Stat. Ann. § 14:14. State v. Armstrong, 671 So. 2d 307, 1996 La. LEXIS 619 (Apr. 8, 1996).

Where two psychiatrists testified that defendant did not know right from wrong when he stabbed the victim because he suffered from paranoid schizophrenia, the lay witnesses who knew defendant well testified that he did know right from wrong, and defendant testified that he was in his right senses when he stabbed the victim, the jury properly convicted him because he did not refute the presumption of sanity, under La. Rev. Stat. Ann. § 15:432, as he was required to do. State v. Jenkins, 600 So. 2d 793, 1992 La. App. LEXIS 1709 (May 15, 1992), writ of certiorari denied by 604 So. 2d 1009, 1992 La. LEXIS 2830 (La. 1992).

In his trial for second degree murder, the defendant failed to establish that the trial court misapplied the statutory presumption of sanity under La. Rev. Stat. Ann. § 15:432 in finding that the State met its burden of proving the voluntariness of the defendant’s confession. State v. Castille, 590 So. 2d 755, 1991 La. App. LEXIS 2979 (Nov. 13, 1991), writ of certiorari denied by 597 So. 2d 1025, 1992 La. LEXIS 1578 (La. 1992).

Defendant failed to meet her burden of proving that she was insane and suffering from a mental defect or disease; defendant’s actions before, during and after the shooting did not indicate she was suffering from a mental disease or defect which rendered her incapable of distinguishing right from wrong. State v. Moore, 568 So. 2d 612, 1990 La. App. LEXIS 2068 (Sept. 25, 1990).

An adult defendant is rebuttably presumed to be sane and responsible for his actions pursuant to La. Rev. Stat. Ann. § 15:432; the defendant bears the burden of establishing his insanity. State v. Brown, 557 So. 2d 1085, 1990 La. App. LEXIS 404 (Feb. 28, 1990).

Where defendant’s schizophrenia was controllable with medication, and the doctors did not know whether or not he was delusional when he confessed to crime, the presumption of sanity was not overcome. State v. Ashworth, 554 So. 2d 271, 1989 La. App. LEXIS 2504 (Dec. 13, 1989), writ denied by 561 So. 2d 113, 1990 La. LEXIS 1228 (La. 1990).

Expert testimony, which was unequivocal, established defendant’s insanity at the time of the crime and, as such, was sufficient to rebut the legal presumption of sanity under La. Rev. Stat. Ann. § 15:432. State v. Lozard, 542 So. 2d 707, 1989 La. App. LEXIS 594 (Apr. 13, 1989), writ of certiorari denied by 548 So. 2d 1245, 1989 La. LEXIS 2280 (La. 1989).

Pursuant to La. Rev. Stat. Ann. § 15:432, the testimony of two forensic psychiatrists supported and did not refute the presumption that defendant was competent to stand trial. State v. Herring, 527 So. 2d 379, 1988 La. App. LEXIS 1429 (June 7, 1988).

Adult defendant that had been treated for depression was presumed to be sane and responsible for his actions under La. Rev. Stat. Ann. § 15:432 where testimony did not rebut this presumption by showing by a preponderance of the evidence that he suffered from a mental disease or defect which rendered him incapable of distinguishing right from wrong when he shot and killed his wife. State v. Seymour, 449 So. 2d 1189, 1984 La. App. LEXIS 8689 (Apr. 30, 1984), writ of certiorari denied by 452 So. 2d 173, 1984 La. LEXIS 9292 (La. 1984).

After reviewing the evidence and the expert testimony offered by a defendant and the state in light of the presumption of the defendant’s sanity and his burden of establishing his insanity at the time of the offense, a rational trier of fact could have concluded that the defendant failed to prove by a preponderance of the evidence that he was insane within the meaning of La. Rev. Stat. Ann. § 14:14. State v. Heath, 447 So. 2d 570, 1984 La. App. LEXIS 8318 (Feb. 28, 1984), writ of certiorari denied by 448 So. 2d 1302, 1984 La. LEXIS 8734 (La. 1984).

Defendant was properly found guilty of murder, and was unable to be found not guilty by reason of insanity, because under La. Rev. Stat. Ann. § 15:432, defendant failed to carry his burden of proof that he was not mentally competent to assist in his own defense. State v. Narcisse, 426 So. 2d 118, 1983 La. LEXIS 9559 (Jan. 10, 1983), writ of certiorari denied by 464 U.S. 865, 104 S. Ct. 202, 78 L. Ed. 2d 176, 1983 U.S. LEXIS 5352, 52 U.S.L.W. 3266 (1983).

Where defendant pled not guilty by reason of insanity in his trial for murder, the trial court properly instructed the jury that defendant was presumed sane and had the burden to prove his insanity at the time the offense was committed. State v. Lee, 395 So. 2d 700, 1981 La. LEXIS 7316 (Mar. 2, 1981).

A claim of mental illness or introduction of evidence thereof does not shift the ultimate burden of proof of voluntariness from the state; if the defendant fails to prove the existence of a mental illness or defect or fails to prove that such a disorder prevented his confession from being voluntary, the state is not required to negate the defendant’s mental abnormality, but the state must in all other respects prove beyond a reasonable doubt that the confession was voluntary. State v. Glover, 343 So. 2d 118, 1977 La. LEXIS 5387 (Jan. 24, 1977).

••• Insanity Defense. — There was no abuse of discretion in the trial court’s decision that defendant was competent to stand trial; a legal presumption existed that defendant was sane and responsible for defendant’s actions, even where the trial court had opened a sanity commission and then re-opened the sanity commission before finding that defendant was competent to stand trial. State v. Orange, 845 So. 2d 570, 2003 La. App. LEXIS 1081 (Apr. 11, 2003), writ denied by La. 2003-1352, 874 So. 2d 161, 2004 La. LEXIS 1851 (La. May 21, 2004), writ denied by La. 2003-2195, 877 So. 2d 137, 2004 La. LEXIS 2292 (La. July 2, 2004).

Defendant’s conviction for second-degree murder was proper although defendant’s expert testified that defendant suffered from paranoia and psychosis as a result of a seizure and brain surgery because the jury could rationally have found that defendant failed to prove her insanity defense where there was no proof that defendant had a seizure at or near the time of the homicide as defendant’s experts assumed. State v. Appacrombie, 766 So. 2d 771, 2000 La. App. LEXIS 2137 (Sept. 12, 2000), writ of certiorari denied by La. 2000-2856, 798 So. 2d 961, 2001 La. LEXIS 2927 (La. Oct. 5, 2001).

Under La. Rev. Stat. Ann. § 15:432, defendant was presumed to have been sane at the time he shot three people and kidnapped his estranged wife, and, pursuant to La. Code Crim. Proc. Ann. art. 652, he had the burden to prove by a preponderance of the evidence that a mental disease or defect rendered him incapable of distinguishing between right and wrong with reference to his conduct, as provided by La. Rev. Stat. Ann. § 14:14. State v. Prince, 688 So. 2d 643, 1997 La. App. LEXIS 84 (Jan. 24, 1997).

La. Rev. Stat. Ann. § 15:432 permits the state to rely on the presumption of sanity provided in order to meet its burden; because of such presumption, a defendant has the burden of proving a mental defect which renders him unable to understand his rights and, therefore, incompetent to waive them. State v. Smith, 677 So. 2d 458, 1996 La. App. LEXIS 895 (Apr. 24, 1996).

Defendant’s convictions were reversed where he successfully rebutted the presumption under La. Rev. Stat. Ann. § 15:432 that he was sane at the time that he committed the murders and the opinions by the state’s experts were so flawed that they were valueless. State v. Silman, 645 So. 2d 810, 1994 La. App. LEXIS 3070 (Nov. 9, 1994), reversed by La. 95-0154, 663 So. 2d 27, 1995 La. LEXIS 2876 (La. Nov. 27, 1995).

Rational trier of fact could have found that, pursuant to La. Rev. Stat. Ann. § 15:432, defendant failed to prove that he was legally insane at the time he committed second degree murder; defendant was able to communicate information on the day of and after the offense, while a person in a psychotic state typically was unable to communicate; defendant had gone to the scene to confront the victim about his sexual assault on defendant; defendant was able to recall the details of the day before and of the offense one year afterwards and heard a voice telling him that he was doing wrong at the time of the offense. State v. Armstrong, 649 So. 2d 683, 1994 La. App. LEXIS 2986 (Nov. 2, 1994), set aside by, remanded by La. 94-2950, 671 So. 2d 307, 1996 La. LEXIS 619 (La. Apr. 8, 1996).

Defendant failed to meet her burden of proving that she was insane and suffering from a mental defect or disease; defendant’s actions before, during and after the shooting did not indicate she was suffering from a mental disease or defect which rendered her incapable of distinguishing right from wrong. State v. Moore, 568 So. 2d 612, 1990 La. App. LEXIS 2068 (Sept. 25, 1990).

Where defendant pled not guilty to first-degree murder by reason of insanity, the court affirmed his conviction by the jury on the grounds that he failed to overcome the presumption of sanity under La. Rev. Stat. Ann. § 15:432 and that he failed to prove by a preponderance of the evidence that he was insane because his and the State’s expert witnesses opined that he knew right from wrong when he shot the victim in the head. State v. Jackson, 482 So. 2d 807, 1986 La. App. LEXIS 5872 (Jan. 15, 1986).

Adult defendant that had been treated for depression was presumed to be sane and responsible for his actions under La. Rev. Stat. Ann. § 15:432 where testimony did not rebut this presumption by showing by a preponderance of the evidence that he suffered from a mental disease or defect which rendered him incapable of distinguishing right from wrong when he shot and killed his wife. State v. Seymour, 449 So. 2d 1189, 1984 La. App. LEXIS 8689 (Apr. 30, 1984), writ of certiorari denied by 452 So. 2d 173, 1984 La. LEXIS 9292 (La. 1984).

After reviewing the evidence and the expert testimony offered by a defendant and the state in light of the presumption of the defendant’s sanity and his burden of establishing his insanity at the time of the offense, a rational trier of fact could have concluded that the defendant failed to prove by a preponderance of the evidence that he was insane within the meaning of La. Rev. Stat. Ann. § 14:14. State v. Heath, 447 So. 2d 570, 1984 La. App. LEXIS 8318 (Feb. 28, 1984), writ of certiorari denied by 448 So. 2d 1302, 1984 La. LEXIS 8734 (La. 1984).

Where defendant pled not guilty by reason of insanity in his trial for murder, the trial court properly instructed the jury that defendant was presumed sane and had the burden to prove his insanity at the time the offense was committed. State v. Lee, 395 So. 2d 700, 1981 La. LEXIS 7316 (Mar. 2, 1981).

Where defendant was charged with aggravated burglary, and he pleaded not guilty by reason of insanity, the trial court properly instructed the jury on the insanity defense; pursuant to La. Rev. Stat. Ann. § 15:432, the burden is on the defendant to overcome the presumption that the defendant is sane, and to establish his insanity. State v. Marmillion, 339 So. 2d 788, 1976 La. LEXIS 5064 (Nov. 8, 1976).

• Jury Instructions

•• Particular Instructions

••• General Overview. — Jury instruction concerning the legal presumption established in La. Rev. Stat. § 15:432 that defendant sought was properly denied where there was no evidence to suggest that a witness sought by defendant was under the control of the State at the time of defendant’s trial. State v. Jordan, 719 So. 2d 556, 1998 La. App. LEXIS 2639 (Sept. 16, 1998), writ denied by La. 98-2595, 736 So. 2d 207, 1999 La. LEXIS 44 (La. Jan. 15, 1999).

In instructing the jury in defendant’s trial on a charge of aggravated robbery, the trial court did not err in stating that one presumption was that the person in the unexplained possession of stolen property is the thief. State v. Jamerson, 341 So. 2d 1118, 1977 La. LEXIS 5064 (Jan. 24, 1977).

•• Requests to Charge. — Trial court did not err by failing to give defendant’s requested adverse presumption instruction when the State failed to call the witnesses who treated the victim after he was shot, as the information regarding the victim’s treatment was in the State’s discovery responses, and defendant could have subpoenaed the witnesses if he so desired. State v. Jackson, 2003 La. App. LEXIS 2317 (Aug. 20, 2003).

In defendant’s attempted manslaughter case, a court correctly excluded defendant’s request for a jury charge where an adverse presumption did not arise from the failure of the state to call a witness who was a healthcare expert and was equally available to both the prosecution and the defense. State v. Farhood, 844 So. 2d 217, 2003 La. App. LEXIS 711 (Mar. 25, 2003).

Where the State subpoenaed a doctor, who was the rape victim’s attending physician, to testify, but did not call him, the trial court properly denied defendant’s request that the instruction be given on the presumption that the State did not call the doctor because he would have given testimony favorable to defendant; the doctor was available to defendant, the doctor had nothing to do with the actual rape examination, and defendant made no allegation that the testimony would be favorable to him. State v. Harrison, 471 So. 2d 1088, 1985 La. App. LEXIS 8993 (June 26, 1985).

• Sentencing

•• Corrections, Modifications & Reductions

••• General Overview. — Presumption of regularity in judicial proceedings applied to all phases of trial including sentencing; in the absence of an articulable basis for concluding that a district court imposed an illegally lenient sentence under a misapprehension, the district court was empowered to make ministerial corrections in defendants’ sentences by correcting the minutes. State v. Harris, 665 So. 2d 1164, 1996 La. LEXIS 27 (Jan. 5, 1996), sub nomine remanded by State ex rel. Turner v. Whitley, 665 So. 2d 1164, 1996 La. LEXIS 28 (La. 1996).

• Postconviction Proceedings

•• Motions for New Trial. — In a conviction for second degree murder, the trial court did not err in its denial of defendant’s motions for a new trial and for a post-verdict judgment of acquittal under La. Code Crim. Proc. Ann. arts. 652, 821, 851(1), (2), (5), 858, and La. Rev. Stat. Ann. §§ 14:30.1(A)(1), 15:432, where the trial court did not abuse its discretion in refusing to charge the jury finding that the evidence did not preponderate in favor of the insanity defense and where a rational trier of fact could have found that defendant failed to prove by a preponderance of the evidence that he was legally insane at the time of the offense. State v. Campbell, 673 So. 2d 1061, 1996 La. App. LEXIS 530 (Mar. 13, 1996), writ of certiorari denied by La. 96-1785, 685 So. 2d 140, 1997 La. LEXIS 135 (La. Jan. 10, 1997), reversed by, remanded by 523 U.S. 392, 118 S. Ct. 1419, 140 L. Ed. 2d 551, 1998 U.S. LEXIS 2787, 66 U.S.L.W. 4258, 11 Fla. L. Weekly Fed. S 466, 98 Cal. Daily Op. Service 2945, 1998 Colo. J. C.A.R. 1950, 98 D.A.R. 4026, 172 A.L.R. Fed. 597 (1998).

• Appeals

•• Procedures

••• Records on Appeal. — Supreme Court of Louisiana reversed the court of appeal decision remanding a criminal case for a new trial due to perceived inadequacies in the record; any material omissions in the trial court’s transcript were harmless, as there is a presumption of regularity in judicial proceedings. State v. Boatner, 861 So. 2d 149, 2003 La. LEXIS 3442 (Dec. 3, 2003).

•• Reviewability

••• Preservation for Review

•••• General Overview. — Although the prosecutor improperly referred to the presumption of La. Rev. Stat. Ann. § 15:432 based on defendant’s failure to call his two companions because the presumption did not apply where the witnesses were equally available to both the state and the defense, and thus were not “under the control of” either party, defendant was not prejudiced in view of the prosecutor’s right to argue the lack of evidence. State v. Simms, 381 So. 2d 472, 1980 La. LEXIS 7035 (Mar. 3, 1980).

•• Standards of Review

••• General Overview. — After reviewing the evidence and the expert testimony offered by a defendant and the state in light of the presumption of the defendant’s sanity and his burden of establishing his insanity at the time of the offense, a rational trier of fact could have concluded that the defendant failed to prove by a preponderance of the evidence that he was insane within the meaning of La. Rev. Stat. Ann. § 14:14. State v. Heath, 447 So. 2d 570, 1984 La. App. LEXIS 8318 (Feb. 28, 1984), writ of certiorari denied by 448 So. 2d 1302, 1984 La. LEXIS 8734 (La. 1984).

In the absence of an objection or a showing of prejudice, there was no ground for reversal of the conviction because of the three-month delay between the taking of evidence and the announcement of the judgment as the law presumed the regularity of judicial proceedings under La. Rev. Stat. Ann. § 15:432. State v. Tyler, 359 So. 2d 985, 1978 La. LEXIS 5332 (June 19, 1978).

••• Abuse of Discretion

•••• General Overview. — Trial court did not abuse its discretion in denying defendant’s request for a second sanity commission because defendant failed to present any evidence in support of his motion, as required by La. Rev. Stat. Ann. § 15:432 and La. Code Crim. Proc. Ann. art. 641. State v. West, 559 So. 2d 1005, 1990 La. App. LEXIS 895 (Apr. 18, 1990).

••• Harmless & Invited Errors

•••• General Overview. — Supreme Court of Louisiana reversed the court of appeal decision remanding a criminal case for a new trial due to perceived inadequacies in the record; any material omissions in the trial court’s transcript were harmless, as there is a presumption of regularity in judicial proceedings. State v. Boatner, 861 So. 2d 149, 2003 La. LEXIS 3442 (Dec. 3, 2003).

State’s cross-examination of a girlfriend of defendant as to why she did not testify at a first trial of defendant was permissible because defendant failed to show prejudice; thus, any error that occurred was harmless. State v. Dunbar, 483 So. 2d 238, 1986 La. App. LEXIS 6044 (Feb. 5, 1986).

EVIDENCE

• Hearsay

•• Exemptions

••• Confessions

•••• General Overview. — A claim of mental illness or introduction of evidence thereof does not shift the ultimate burden of proof of voluntariness from the state; if the defendant fails to prove the existence of a mental illness or defect or fails to prove that such a disorder prevented his confession from being voluntary, the state is not required to negate the defendant’s mental abnormality, but the state must in all other respects prove beyond a reasonable doubt that the confession was voluntary. State v. Glover, 343 So. 2d 118, 1977 La. LEXIS 5387 (Jan. 24, 1977).

• Inferences & Presumptions

•• General Overview. — Law presumes a defendant is sane and responsible for his actions. State v. Harris, 754 So. 2d 304, 2000 La. App. LEXIS 341 (Feb. 18, 2000).

Presumption of regularity in judicial proceedings applied to all phases of trial including sentencing; in the absence of an articulable basis for concluding that a district court imposed an illegally lenient sentence under a misapprehension, the district court was empowered to make ministerial corrections in defendants’ sentences by correcting the minutes. State v. Harris, 665 So. 2d 1164, 1996 La. LEXIS 27 (Jan. 5, 1996), sub nomine remanded by State ex rel. Turner v. Whitley, 665 So. 2d 1164, 1996 La. LEXIS 28 (La. 1996).

While La. Rev. Stat. Ann. § 15:432 provided that a legal presumption relieved defendant of the necessity of any proof, it could be destroyed by rebutting evidence; the presumption did not arise where the witness was equally available to both the State and the defendant because the evidence was not under the control of either party. State in the Interest of J.G., 641 So. 2d 633, 1994 La. App. LEXIS 2212 (July 26, 1994).

Presumption that the person in possession of stolen property was the thief could not be extended to allow a burglary conviction based merely on the defendant’s possession of the stolen property. State v. Fournier, 395 So. 2d 749, 1981 La. LEXIS 7301 (Mar. 2, 1981).

•• Presumptions

••• General Overview. — Trial court did not err by failing to give defendant’s requested adverse presumption instruction when the State failed to call the witnesses who treated the victim after he was shot, as the information regarding the victim’s treatment was in the State’s discovery responses, and defendant could have subpoenaed the witnesses if he so desired. State v. Jackson, 2003 La. App. LEXIS 2317 (Aug. 20, 2003).

In defendant’s attempted manslaughter case, a court correctly excluded defendant’s request for a jury charge where an adverse presumption did not arise from the failure of the state to call a witness who was a healthcare expert and was equally available to both the prosecution and the defense. State v. Farhood, 844 So. 2d 217, 2003 La. App. LEXIS 711 (Mar. 25, 2003).

Defendant withdrew a not guilty plea, and entered a plea of not guilty and not guilty by reason of insanity, then withdrew that plea, and entered a plea of guilty, and after filing for post-conviction relief, defendant was allowed to withdraw the guilty plea, and a trial date was set; during that time, defendant had two sanity hearings, and the minor alterations that took place in defendant’s antidepressant medication for a short period before trial was not grounds for a new trial. State v. Orange, 2003 La. App. LEXIS 532 (Mar. 5, 2003), substituted opinion at La. App. 2002-0711, 845 So. 2d 570, 2003 La. App. LEXIS 1081 (La.App. 1 Cir. Apr. 11, 2003).

La. Rev. Stat. Ann. § 15:432 permits the state to rely on the presumption of sanity provided in order to meet its burden; because of such presumption, a defendant has the burden of proving a mental defect which renders him unable to understand his rights and, therefore, incompetent to waive them. State v. Smith, 677 So. 2d 458, 1996 La. App. LEXIS 895 (Apr. 24, 1996).

While La. Rev. Stat. Ann. § 15:432 provided that a legal presumption relieved defendant of the necessity of any proof, it could be destroyed by rebutting evidence; the presumption did not arise where the witness was equally available to both the State and the defendant because the evidence was not under the control of either party. State in the Interest of J.G., 641 So. 2d 633, 1994 La. App. LEXIS 2212 (July 26, 1994).

Where two psychiatrists testified that defendant did not know right from wrong when he stabbed the victim because he suffered from paranoid schizophrenia, the lay witnesses who knew defendant well testified that he did know right from wrong, and defendant testified that he was in his right senses when he stabbed the victim, the jury properly convicted him because he did not refute the presumption of sanity, under La. Rev. Stat. Ann. § 15:432, as he was required to do. State v. Jenkins, 600 So. 2d 793, 1992 La. App. LEXIS 1709 (May 15, 1992), writ of certiorari denied by 604 So. 2d 1009, 1992 La. LEXIS 2830 (La. 1992).

In his trial for second degree murder, the defendant failed to establish that the trial court misapplied the statutory presumption of sanity under La. Rev. Stat. Ann. § 15:432 in finding that the State met its burden of proving the voluntariness of the defendant’s confession. State v. Castille, 590 So. 2d 755, 1991 La. App. LEXIS 2979 (Nov. 13, 1991), writ of certiorari denied by 597 So. 2d 1025, 1992 La. LEXIS 1578 (La. 1992).

La. Rev. Stat. Ann. § 15:432 creates a statutory presumption that evidence under the control of a party and not produced by him was not produced because it would not have aided him. State v. Marler, 560 So. 2d 537, 1990 La. App. LEXIS 899 (Apr. 10, 1990), vacated by 566 So. 2d 969, 1990 La. LEXIS 1940 (La. 1990).

The presumption, under La. Rev. Stat. Ann. § 15:432, that a witness that was not called was adverse does not apply to a subpoenaed witness since control of a witness refers to the unavailability of the witness to the other party; where the witness is equally available to opposing parties, the evidence is not considered to be under the control of either party. State v. Sharlow, 493 So. 2d 213, 1986 La. App. LEXIS 7480 (July 23, 1986), writ of certiorari denied by 496 So. 2d 329, 1986 La. LEXIS 7511 (La. 1986).

Where defendant freely admitted that he made 10 to 12 harassing and obscene phone calls to the victim, the evidence was sufficient to prove his specific intent; he did not overcome the presumption of sanity under La. Rev. Stat. Ann. § 15:432 on the grounds that he failed to carry the burden of establishing his defense of insanity and that his personality disorder did not exempt him from criminal responsibility. State v. Martin, 491 So. 2d 458, 1986 La. App. LEXIS 7380 (June 24, 1986).

Where the State subpoenaed a doctor, who was the rape victim’s attending physician, to testify, but did not call him, the trial court properly denied defendant’s request that the instruction be given on the presumption that the State did not call the doctor because he would have given testimony favorable to defendant; the doctor was available to defendant, the doctor had nothing to do with the actual rape examination, and defendant made no allegation that the testimony would be favorable to him. State v. Harrison, 471 So. 2d 1088, 1985 La. App. LEXIS 8993 (June 26, 1985).

Defendant was not prevented from asserting a presumption during trial that a statement obtained from a witness to the alleged crime was not used by the prosecution because it was adverse to the prosecution’s case. State v. Thibodeaux, 450 So. 2d 1060, 1984 La. App. LEXIS 8839 (May 30, 1984).

Defendant’s due process rights were not violated by the prosecutor’s closing argument to the jury that it could infer that defendant was a thief by his unexplained possession of a stolen wristwatch; the jury was not required to presume the elemental fact of the offense; the State’s use of the presumption as a permissive inference, coupled with the victim’s identification of defendant as the robber, provided a sufficient basis to meet the reasonable doubt standard. State v. Johnson, 406 So. 2d 153, 1981 La. LEXIS 10912 (Nov. 16, 1981).

Negative presumption that evidence under the control of a party and not produced by him was not produced because it would not have aided him, does not attach at all where the failure to call a witness is based on the witness’s claim of privilege. State v. Day, 400 So. 2d 622, 1981 La. LEXIS 8413 (June 22, 1981).

In a trial for theft, the state was properly permitted to rely upon the presumption of La. Rev. Stat. Ann. § 15:432 that one in the unexplained possession of recently stolen property was the thief where the trial was a bench trial, defendant was not confronted with the danger of a jury being confused by a presumption, and it was obvious from the record that defendant was found guilty on the basis of the overwhelming evidence against him; defendant’s motions for acquittal were properly denied. State v. Strickland, 398 So. 2d 1062, 1981 La. LEXIS 8059 (May 18, 1981).

Where defendant pled not guilty by reason of insanity in his trial for murder, the trial court properly instructed the jury that defendant was presumed sane and had the burden to prove his insanity at the time the offense was committed. State v. Lee, 395 So. 2d 700, 1981 La. LEXIS 7316 (Mar. 2, 1981).

Although the prosecutor improperly referred to the presumption of La. Rev. Stat. Ann. § 15:432 based on defendant’s failure to call his two companions because the presumption did not apply where the witnesses were equally available to both the state and the defense, and thus were not “under the control of” either party, defendant was not prejudiced in view of the prosecutor’s right to argue the lack of evidence. State v. Simms, 381 So. 2d 472, 1980 La. LEXIS 7035 (Mar. 3, 1980).

Under the totality of the facts, and of the instructions given by the trial court in defendant’s trial for theft of an automobile, neither the jury-instruction nor the prosecutor’s argument that addressed the statutory presumption under La. Rev. Stat. Ann. § 15:432, had the unconstitutional effect of informing the jury that it could convict defendant without proof beyond a reasonable doubt of the essential elements of a theft set forth at La. Rev. Stat. Ann.§ 14:67 that defendant (a) had taken or misappropriated the automobile (b) with the specific intent to permanently deprive its owner of it, (c) without the consent of the owner. State v. Bell, 373 So. 2d 184, 1979 La. LEXIS 6859 (June 25, 1979).

Presumption that a person in unexplained possession of recently stolen property was the thief was not unconstitutionally applied against defendant in his prosecution for theft and receiving stolen property because the presumption did not relieve the State of its constitutional burden of proving beyond a reasonable doubt each and every element of the crimes with which defendant was charged. State v. Muse, 363 So. 2d 462, 1978 La. LEXIS 6743 (Oct. 9, 1978), appeal dismissed by 441 U.S. 929, 99 S. Ct. 2046, 60 L. Ed. 2d 657, 1979 U.S. LEXIS 1703 (1979).

Prosecutor’s repeated remarks during voir dire and trial equating the statutory presumption that a person in unexplained possession of property recently stolen with the presumption of innocence was prejudicial error and violated defendants’ due process rights because it impermissibly shifted the State’s constitutional burden to prove each element of the crime charged beyond a reasonable doubt. State v. McGhee, 350 So. 2d 370, 1977 La. LEXIS 6390 (Sept. 19, 1977).

In instructing the jury in defendant’s trial on a charge of aggravated robbery, the trial court did not err in stating that one presumption was that the person in the unexplained possession of stolen property is the thief. State v. Jamerson, 341 So. 2d 1118, 1977 La. LEXIS 5064 (Jan. 24, 1977).

Defendant was improperly convicted of simple burglary because the judicially created presumption pursuant to La. Rev. Stat. Ann. § 15:432 that defendant was guilty of the offense based on his possession of stolen property did not meet the due process requirements that the state prove his guilt beyond a reasonable doubt. State v. Searle, 339 So. 2d 1194, 1976 La. LEXIS 3749 (Oct. 6, 1976).

La. Rev. Stat. Ann. § 15:432, which created a presumption of guilt from the possession of stolen property, did not infringe on defendant’s constitutional right not to testify because the presumption could be rebutted by evidence other than defendant’s testimony; hence, the State’s reading of La. Rev. Stat. Ann. § 15:432 to the jury was not error, and on appeal the court affirmed defendant’s conviction for simple burglary and the sentence imposed. State v. Curry, 319 So. 2d 917, 1975 La. LEXIS 3967 (Oct. 1, 1975), overruled in part by State v. Searle, 339 So. 2d 1194, 1976 La. LEXIS 3749 (La. 1976), overruled by State v. Searle, 339 So. 2d 1194, 1976 La. LEXIS 4629 (La. 1976).

Where the victim’s car keys were found in defendant’s pocket when he was arrested, the statutory presumption of La. Rev. Stat. Ann. § 15:432 provided that the person in the unexplained possession of property recently stolen was the thief; the presumption could have been rebutted had defendant chosen to take the stand or presented credible evidence to the contrary. State v. Womack, 283 So. 2d 708, 1973 La. LEXIS 6314 (Sept. 24, 1973).

Defendants were properly convicted of abducting and murdering two gas station attendants during a robbery; the rebuttable presumption of innocence contained in La. Rev. Stat. Ann. § 15:432 permitted the prosecutor to ask potential jurors during voir dire if they could accept and apply the presumption that a person found in the unexplained possession of recently stolen items was a thief without prejudicing defendants. State v. Kaufman, 278 So. 2d 86, 1972 La. LEXIS 5297 (Dec. 11, 1972).

Defendant’s conviction for theft of a boat was sufficiently supported by defendant’s unexplained possession of the stolen property because the trial court properly rejected defendant’s contention that he bought the property from unknown persons. State v. Causey, 261 LA. 1074, 262 So. 2d 326, 1972 La. LEXIS 5077 (May 18, 1972).

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor. — State’s cross-examination of a girlfriend of defendant as to why she did not testify at a first trial of defendant was permissible because defendant failed to show prejudice; thus, any error that occurred was harmless. State v. Dunbar, 483 So. 2d 238, 1986 La. App. LEXIS 6044 (Feb. 5, 1986).

• Relevance

•• Circumstantial & Direct Evidence. — Although a payee of a promissory note swore that his wife was present when it was signed by the maker, her failure to testify permitted an inference that her testimony would not have corroborated his contention that the note did not relate to the sale of their business to the maker. Montesino v. Arguello, 433 So. 2d 383, 1983 La. App. LEXIS 8751 (June 1, 1983), writ of certiorari denied by 438 So. 2d 568, 1983 La. LEXIS 11519 (La. 1983).

• Scientific Evidence

•• Blood Alcohol. — Despite its hearsay nature, blood alcohol testing machine recertification form was competent evidence in an administrative review hearing because it was signed by the qualified technician who conducted the testing procedure, a certified true copy of the technician’s permit to perform maintenance and inspection on the machine was introduced into evidence, and the presumption of the law under La. Rev. Stat. Ann. § 15:432 that public officers did their duty was not rebutted. Brouillette v. State, Dep’t of Public Safety, License Control etc., 589 So. 2d 529, 1991 La. App. LEXIS 2845 (Oct. 18, 1991).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Contractual obligation for-life insurance benefits by State Employee’s Group is an obligation of uncertain term, rather than subject to suspensive condition, and therefore a present liability which must be disclosed on annual financial statement., OPINION NUMBER 299A, La. Atty. Gen. Op. No. 1989-299; 1989 La. AG LEXIS 410.

Lawrason Act Town Council has authority to demote police officer, but such authority cannot be used for an unlawful purpose., OPINION NUMBER 89-91, La. Atty. Gen. Op. No. 1989-91; 1989 La. AG LEXIS 561.

Public funds generally may be used for public information function to provide citizenry with factual information about government: use of public funds to manipulate public opinion is ultra vires and unconstitutional, unless expressly authorized by legislature. Original opinion is affirmed., OPINION NUMBER 90-126A, La. Atty. Gen. Op. No. 1990-126; 1990 La. AG LEXIS 130.

Federal funds under Anti-Drug Abuse Act of 1986 may not be used to pay for inpatient services at chemical dependency treatment centers or other hospitals., OPINION NUMBER 90-305, La. Atty. Gen. Op. No. 1990-305; 1990 La. AG LEXIS 233.

Basic insurance policy form cannot exclude coverage for exemplary or punitive damages authorized by Louisiana law, but insured may waive in writing such coverage if he desires., OPINION NUMBER 90-471, La. Atty. Gen. Op. No. 1990-471; 1990 La. AG LEXIS 349.

When coroner is licensed physician, deputy or assistant coroners must also be licensed physician; coroner and district attorney share investigative authority over crime scene of homicide, but district attorney’s constitutional authority prevails in event of conflict of judgment., OPINION No. 90-105, La. Atty. Gen. Op. No. 1990-105; 1990 La. AG LEXIS 499.

The Commission can enter into a contract with a public relations firm to increase public awareness of the existence and duties of the agency. OPINION NUMBER 94-528, La. Atty. Gen. Op. No. 1994-528; 1994 La. AG LEXIS 646.

A public entity, such as a school board, may not use public funds by way of using a public school bus to transport voters to the election polls. The law clearly prohibits the use of public funds for anything other than the dissemination of factual information relative to a proposition appearing on an election ballot., OPINION No. 96-62, La. Atty. Gen. Op. No. 1996-62; 1996 La. AG LEXIS 39.

Police Jury is not prohibited from using public funds to disseminate purely factual, unbiased information about governmental projects and programs in an annual newsletter to the citizens of the Parish., Opinion Number 98-49, La. Atty. Gen. Op. No. 1998-49; 1998 La. AG LEXIS 93.

The LSBA may hire a lobbyist in the absence of any legislation or rule to the contrary., Opinion No. 98-40, La. Atty. Gen. Op. No. 1998-40; 1998 La. AG LEXIS 279.

The information provided by the St. Charles Parish Council’s home page is on the internet for informational purposes and is not the taking of “something of value” prohibited by Article VII, Section 14 of the La. Constitution., OPINION NUMBER 99-36, La. Atty. Gen. Op. No. 1999-36; 1999 La. AG LEXIS 227.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: The Insanity Defense: Should Louisiana Change the Rules? 44 La. L. Rev. 165 (September, 1983).

Article: An Overview of the New Louisiana Code of Evidence — Its Imperfections and Uncertainties. 49 La. L. Rev. 697 (January, 1989).

Comment: Presumptions in the Criminal Law of Louisiana. 52 Tul. L. Rev. 793 (June, 1978).

§ 433. Conclusive presumption defined; illustration.

A conclusive presumption is one against which no proof can be admitted, such as the presumption that attaches to res adjudicata, to the recitals contained in legislative acts and to the official journals of legislative proceedings.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Presumptions in the Criminal Law of Louisiana. 52 Tul. L. Rev. 793 (June, 1978).

Article: An Overview of the New Louisiana Code of Evidence — Its Imperfections and Uncertainties. 49 La. L. Rev. 697 (January, 1989).

PART 2. GENERAL RULES OF EVIDENCE.

SUBPART 1. GENERAL.

§ 434. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

§ 435. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

§ 436. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

§ 436.1. Photographs of objects of theft; affidavit of value and ownership; notice to defendant.

A. A photograph of property alleged to be the object of a theft, otherwise admissible, may be admitted as evidence without regard to the availability of the property itself.

B. An affidavit of the value and ownership of property which is alleged to be the object of a theft shall be admissible in evidence under the following circumstances:

(1) The affidavit shall be upon personal knowledge and shall state the basis for such knowledge;

(2) The affidavit shall be paraphed for identification with the photograph taken pursuant to Subsection A, and

(3) The state shall give written notice of its intent to introduce the affidavit, along with a copy of the affidavit and photograph, not less than ten days prior to commencement of the trial.

C. An affidavit admitted pursuant to Subsection B shall be deemed prima facie evidence of the value and ownership of the property alleged to be the object of a theft. Provided, however, that if the defendant files a written objection to the admission of the affidavit within three days prior to the commencement of trial, the affidavit shall not be admissible and shall not be deemed to be prima facie evidence of the value and ownership of the property. (Added by Acts 1978, No. 243, § 1.)

JUDICIAL DECISIONS

INDEX

EVIDENCE
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EVIDENCE

• Demonstrative Evidence

•• Admissibility. — Pursuant to La. Rev. Stat. Ann. § 15:436.1, a photograph of stolen property was an adequate substitute for the actual property at trial because there was no showing by the sheriff that the state’s case would be impaired by the substitution of photographs for the actual evidence. Great American Ins. Co. v. St. James Parish Sheriff’s Office, 461 So. 2d 425, 1984 La. App. LEXIS 10253 (Dec. 11, 1984).

• Documentary Evidence

•• General Overview. — Defendant’s argument that the photographs of the merchandise he was accused of stealing were improperly admitted in evidence; the best evidence was the merchandise itself was without merit, as under La. Rev. Stat. Ann. § 15:436.1 photographs of alleged objects of theft could be introduced if otherwise admissible, without regard to the availability of the property itself. State v. Bell, 404 So. 2d 974, 1981 La. LEXIS 10437 (Sept. 28, 1981).

•• Best Evidence Rule. — Defendant’s theft conviction was upheld because a list and photographs of the stolen items were considered the “best evidence” due to witnesses being available for cross-examination to test their knowledge in relation to the exhibits. State v. Madison, 535 So. 2d 1024, 1988 La. App. LEXIS 2230 (Oct. 26, 1988).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Theft in the Louisiana Criminal Code of 1942. 52 La. L. Rev. 1109 (May, 1992).

§ 436.2. Photographs of animals cruelly treated; affidavit of condition; notice to defendant.

A. A photograph of an animal alleged to be cruelly treated, otherwise admissible, may be admitted as evidence without regard to the availability of the animal itself.

B. An affidavit of the condition of the animal which is alleged to be cruelly treated shall be admissible in evidence when all of the following circumstances exist:

(1) The affidavit shall be upon personal knowledge and shall state the basis for such knowledge.

(2) The affidavit shall be paraphed for identification with the photograph taken pursuant to Subsection A.

C. An affidavit admitted pursuant to Subsection B shall be deemed prima facie evidence of the condition of the animal alleged to be cruelly treated.

D. Nothing in this Section shall prohibit the defendant from using photographs as part of his defense, nor shall the defendant be prohibited from using the animal as part of his defense, except if there has been a prior disposition of the animal as provided by R.S. 14:102.2 or 102.6. (Acts 1997, No. 1212, § 2.)

CROSS REFERENCES

Louisiana Law. — Seizure and disposition of animals cruelly treated, see La. R.S. 14:102.2.

§ 437. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.


§ 438. Circumstantial evidence.

The rule as to circumstantial evidence is: assuming every fact to be proved that the evidence tends to prove, in order to convict, it must exclude every reasonable hypothesis of innocence.
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• Federal Acts

•• General Overview

CONSTITUTIONAL LAW
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•• Fundamental Rights

••• Search & Seizure

•••• Probable Cause

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances
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•••• General Overview
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•••• General Overview

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview

••• Kidnapping

•••• General Overview
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••• Cruelty to Animals

•••• General Overview
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•••• General Overview

•• Property Crimes

••• Arson

•••• General Overview

••• Burglary & Criminal Trespass

•••• General Overview

••• Destruction of Property

•••• General Overview

••• Forgery

•••• General Overview

••• Larceny & Theft

•••• General Overview

••• Receiving Stolen Property

•••• General Overview

•• Sex Crimes

••• Obscenity

•••• General Overview

••• Prostitution

•••• General Overview

••• Sexual Assault

•••• General Overview

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview

•• Weapons

••• Possession

•••• General Overview

• Accessories

•• General Overview

•• Aiding & Abetting

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview

• Search & Seizure

•• Warrantless Searches

••• Plain View

• Interrogation

•• Miranda Rights

••• Custodial Interrogation

• Eyewitness Identification

•• Fair Identification Requirement

•• In-Court Identifications

•• Photo Identifications

• Trials

•• Burdens of Proof

••• Prosecution

•• Examination of Witnesses

••• Cross-Examination

•• Motions for Acquittal

• Witnesses

•• Credibility

• Defenses

•• Justification

•• Self-Defense

• Scienter

•• Knowledge

•• Specific Intent

• Verdicts

•• Inconsistent Verdicts

• Sentencing

•• Cruel & Unusual Punishment

• Postconviction Proceedings

•• General Overview

• Appeals

•• Reversible Errors

••• General Overview

•• Standards of Review

••• General Overview

••• Substantial Evidence

•••• General Overview

EVIDENCE

• General Overview

• Documentary Evidence

•• General Overview

• Hearsay

•• Exemptions

••• Confessions

•••• General Overview

• Inferences & Presumptions

•• Inferences

• Procedural Considerations

•• Burdens of Proof

••• General Overview

•• Circumstantial & Direct Evidence

•• Weight & Sufficiency

• Relevance

•• Circumstantial & Direct Evidence

• Testimony

•• Credibility

••• Impeachment

•••• Bias, Motive & Prejudice

•• Examination

••• General Overview

GOVERNMENTS

• Legislation

•• Interpretation

TRANSPORTATION LAW

• Private Vehicles

•• Traffic Regulation

••• General Overview

BANKING LAW

• Federal Acts

•• General Overview. — Pursuant to La. Rev. Stat. Ann. § 15:438, the evidence was sufficient to support defendant’s conviction because it excluded defendant’s only hypothesis that the murder occurred in self-defense, as defendant had previously harmed and threatened to harm the victim, the victim was stabbed 33 times, there was no sign of forced entry, and defendant was seen fleeing the victim’s residence with bloody clothes and a bloody knife hanging in his pocket. State v. Hart, 467 So. 2d 1366, 1985 La. App. LEXIS 9160 (Apr. 15, 1985).

CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Search & Seizure

•••• Probable Cause. — Trial court did not err in denying defendant’s motion to suppress cocaine discovered in his motel room where the officers received a complaint which they corroborated through surveillance of the motel room and, after watching the traffic in and out of the room for about 30 or 40 minutes, knocked on the door to the motel room; defendant’s control of the room as shown by his presence there and his opening the door when the police knocked provided adequate circumstantial evidence under the standard of La. Rev. Stat. Ann. § 15:438 that he constructively possessed the cocaine. State v. Gentras, 733 So. 2d 113, 1999 La. App. LEXIS 838 (Mar. 30, 1999), writ denied by La. 99-1302, 748 So. 2d 464, 1999 La. LEXIS 2681 (La. Oct. 15, 1999), writ of certiorari denied, review denied by La. 2003-2734, 885 So. 2d 1126, 2004 La. LEXIS 3316 (La. Nov. 8, 2004), writ denied by La. 2006-0066, 929 So. 2d 1279, 2006 La. LEXIS 1938 (La. June 16, 2006).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — There was sufficient evidence to show that defendant knew the drugs were in his car or that he exercised control over them and that it was he, not his passenger, who had thrown the drugs out of the passenger window while defendant was being chased by the police. State v. Robinson, 846 So. 2d 76, 2003 La. App. LEXIS 1018 (Apr. 8, 2003), writ denied by La. 2003-1361, 860 So. 2d 1131, 2003 La. LEXIS 3561 (La. Nov. 26, 2003).

Circumstantial evidence consists of proof of collateral facts and circumstances from which the existence of the main fact may be inferred according to reason and common experience; where circumstantial evidence is used to prove a case, the trial judge must instruct the jury that, assuming every fact to be proved that the evidence tends to prove, in order to convict, it must exclude every reasonable hypothesis of innocence. State v. Marshall, 841 So. 2d 881, 2003 La. App. LEXIS 461 (Feb. 25, 2003), writ denied by La. 2003-0909, 854 So. 2d 345, 2003 La. LEXIS 2663 (La. Sept. 26, 2003).

Where an agent observed a second person exchange what the agent believed was money for an object with defendant, a packet of heroin was found in the second person’s hand, 17 more packets were found in the second person’s pocket, and “dosage units,” of heroin, cash, and a handgun were found in defendant’s possession, the evidence, although circumstantial, was sufficient to support defendant’s conviction for possession of heroin with the specific intent to distribute the heroin. State v. Sandoval, 841 So. 2d 977, 2003 La. App. LEXIS 474 (Feb. 25, 2003), writ of certiorari denied by La. 2003-0853, 855 So. 2d 308, 2003 La. LEXIS 2777 (La. Oct. 3, 2003).

Where a surveillance tape showed defendant exchanging a substance for money with an undercover agent, there was sufficient circumstantial evidence to show that defendant had the specific intent to participate in the distribution of heroin; therefore, he was properly convicted of attempted distribution of cocaine, despite an allegation that defendant was unaware of the contents of the package. State v. Thomas, 841 So. 2d 45, 2003 La. App. LEXIS 489 (Feb. 19, 2003).

Where officers watched the defendant going in and out of an apartment exchanging objects for currency and nine of his purchasers were stopped and found to be in possession of heroin and the apartment was found to contain heroin, there was sufficient evidence, even though some may have been circumstantial in nature, to support the seven convictions for distribution of heroin and the one conviction for possession with intent to distribute heroin.. State v. Flowers, 782 So. 2d 685, 2001 La. App. LEXIS 601 (Mar. 7, 2001), writ denied by La. 2001-1175, 811 So. 2d 896, 2002 La. LEXIS 913 (La. Mar. 15, 2002).

Where evidence indicated that a defendant had drug paraphernalia and that rocks of cocaine had been found in the pocket of a jacket the defendant had been observed wearing, the appeals court held that the State had proved proven each element of possession with the intent to distribute cocaine such that every reasonable hypothesis of innocence could be excluded as required by La. Rev. Stat. Ann. § 15:438. State v. Brown, 692 So. 2d 1360, 1997 La. App. LEXIS 922 (Apr. 9, 1997), writ denied by La. 97-1166, 703 So. 2d 1263, 1997 La. LEXIS 3570 (La. Nov. 7, 1997).

Circumstantial evidence was insufficient to prove intent to distribute cocaine because, inter alia, although the five to eight grams of crack cocaine took the form of $10 and $20 rocks, no paraphernalia was seized, and there was only one package; there were no baggies in which to package smaller amounts, and there were three persons in the vehicle that could have shared the rocks among themselves; no weapons or large sums of cash, which items were commonly seized in drug-distribution arrests, were found on defendant’s person or in the vehicle. State v. Robertson, 672 So. 2d 391, 1996 La. App. LEXIS 804 (Apr. 4, 1996).

Although defendant only possessed a small amount of cocaine and money, the circumstances surrounding his possession gave rise to a reasonable inference of his intent to distribute; the activities observed by a police officer were consistent with the street sale of drugs. State v. Bannister, 658 So. 2d 16, 1995 La. App. LEXIS 1967 (June 28, 1995).

Where there was no evidence that the amount of marijuana involved was inconsistent with personal use, mere possession of a quantity of marijuana was not evidence of intent to distribute unless the quantity was so large that no other inference was reasonable. State v. Jones, 544 So. 2d 636, 1989 La. App. LEXIS 1065 (May 24, 1989).

Where defendant’s 15-year-old daughter and her 13-year-old friend stated that defendant gave them his yellow Percodan tablets to ingest, the circumstantial evidence that defendant gave them Percodan, a Class II drug, was sufficient under La. Rev. Stat. Ann. § 15:438 to sustain his convictions for distributing a narcotic drug to a minor. State v. Benoit, 477 So. 2d 849, 1985 La. App. LEXIS 9948 (Oct. 10, 1985).

••• Possession

•••• General Overview. — Defendant had immediate and close access to the drugs found in the console area of the vehicle and that alone was sufficient to find that defendant had possession of the drugs. Further, the officers had noticed “frantic” and “very aggressive” activity between the two car occupants immediately before the traffic stop which was indicative of efforts to conceal the evidence; thus, circumstantial evidence supported the finding that defendant constructively possessed the drugs and defendant’s hypothesis of innocence, that the drugs belonged to the passenger and were present without defendant’s knowledge, was properly considered unreasonable by the jury. State v. Barakat, 877 So. 2d 223, 2004 La. App. LEXIS 1585 (June 23, 2004).

Sufficient evidence existed to support a conviction for possession of marijuana, where (1) the evidence showed that police had received a complaint about drug activity at defendant’s residence, (2) a person fitting defendant’s description had sold drugs to an undercover agent from the residence, (3) marijuana was found on defendant’s bed during the execution of a search warrant, and (4) defendant lived at the residence; the facts showed that defendant exercised sufficient dominion and control over the drugs to amount to constructive possession, despite a girlfriend’s testimony regarding the ownership of the drugs. State v. Lathers, 868 So. 2d 881, 2004 La. App. LEXIS 318 (Feb. 23, 2004).

Evidence was insufficient where cocaine was located on the table in front of where defendant and another person were sitting, there was no evidence of smoking the cocaine, and no evidence of defendant’s relationship with that other person who lived in the residence; under La. Rev. Stat. Ann. § 15:438, every reasonable hypothesis of innocence was not excluded, as one could only speculate as to what defendant was doing in the residence. State v. Toups, 859 So. 2d 768, 2003 La. App. LEXIS 2868 (Oct. 8, 2003).

Evidence was sufficient to have convicted defendant of possession of cocaine, a violation of La. Rev. Stat. Ann. § 40:967(C), where defendant was stopped driving a vehicle in which crack cocaine was found in plain view on the driver’s side floorboard, additional cocaine was found in the center console of the vehicle; as driver and sole occupant, defendant had custody of the car and the cocaine was within his immediate control and the State proved beyond a reasonable doubt that defendant had constructive possession of the cocaine and that he knowingly possessed it. State v. Walker, 853 So. 2d 61, 2003 La. App. LEXIS 2224 (July 29, 2003), writ of certiorari denied by La. 2003-2343, 865 So. 2d 738, 2004 La. LEXIS 410 (La. Feb. 6, 2004).

Where officers saw defendant on a street acting nervous, witnessed him drop a jar, and retrieved the jar, which was found to contain eight foils of heroin, such circumstantial evidence was sufficient to support defendant’s conviction for attempted possession of heroin. State v. Williams, 853 So. 2d 49, 2003 La. App. LEXIS 2170 (July 16, 2003).

Evidence was sufficient to show defendant lived at a house where drugs and gun were found where the testimony of the defense witnesses regarding defendant’s nonresident status for the house was contradicted by the presence of numerous personal effects suggesting defendant’s residency in the home; additionally, a police officer’s testimony revealed that his search of the residence was prompted by information from a confidential informant who identified defendant’s dealings with PCP and marijuana and his possession of the.380 handgun. State v. Anderson, 842 So. 2d 1222, 2003 La. App. LEXIS 1040 (Apr. 9, 2003).

Circumstantial evidence consists of proof of collateral facts and circumstances from which the existence of the main fact may be inferred according to reason and common experience; where circumstantial evidence is used to prove a case, the trial judge must instruct the jury that, assuming every fact to be proved that the evidence tends to prove, in order to convict, it must exclude every reasonable hypothesis of innocence. State v. Marshall, 841 So. 2d 881, 2003 La. App. LEXIS 461 (Feb. 25, 2003), writ denied by La. 2003-0909, 854 So. 2d 345, 2003 La. LEXIS 2663 (La. Sept. 26, 2003).

Where police officer testified that a syringe containing heroin was found on the driver’s side floorboard, a spoon containing heroin was found on the center console between the driver and passenger seats, that when defendant opened his hand, a red cap to a syringe fell to the ground, and defendant’s statement about “wanting to get a little high” indicated that defendant had knowledge of, and control over, the heroin found in the syringe and spoon, the evidence was sufficient to prove that defendant attempted to possess heroin. State v. Sylvester, 834 So. 2d 1184, 2002 La. App. LEXIS 3921 (Dec. 11, 2002).

Where the target of a narcotics investigation was a known resident of a premises, but there was no evidence that a defendant lived in the residence or as to the defendant’s relationship with the known resident; and where despite the presence of crack cocaine and crack pipes on the table in front of the sofa upon which the defendant was sitting with the resident, there was no evidence that anyone had been smoking crack cocaine recently, that the defendant had purchased the crack, or any evidence of why the defendant was in the premises, there was no evidence from which it could be concluded beyond a reasonable doubt that the defendant specifically intended to gain dominion and control over any of the cocaine or cocaine-tainted contraband and did or omitted to do any act toward the accomplishing of that object so as to constitute the crime of attempted possession of cocaine. State v. Toups, 792 So. 2d 18, 2001 La. App. LEXIS 1672 (May 23, 2001), reversed by La. 2001-1875, 833 So. 2d 910, 2002 La. LEXIS 2885 (La. Oct. 15, 2002).

Sufficient evidence existed to support defendant’s conviction for possession of a controlled dangerous substance with intent to distribute; a reasonable trier of fact could have concluded that the amount of marijuana defendant possessed was inconsistent with personal use and that the packaging of the marijuana was consistent with an intent to distribute. State v. Thomas, 745 So. 2d 776, 1999 La. App. LEXIS 2954 (Oct. 27, 1999), writ denied by La. 2000-1008, 775 So. 2d 445, 2000 La. LEXIS 3338 (La. Nov. 27, 2000), writ denied by La. 2000-0242, 775 So. 2d 1076, 2000 La. LEXIS 3416 (La. Dec. 8, 2000).

Defendant’s conviction for possession of cocaine was reversed as supported by insufficient evidence, where the circumstantial evidence of a pipe found near the defendant was not supported by direct evidence, in that there was no detectable evidence of cocaine in the pipe and its residue could be discovered only through scientific testing; the defendant displayed no furtive behavior upon seeing a police officer, there was no evidence of recent drug use by the defendant, and the State did not provide evidence establishing that the defendant had in any way attempted to obtain cocaine. State v. Postell, 735 So. 2d 782, 1999 La. App. LEXIS 1530 (Apr. 22, 1999).

Defendant’s conviction for attempted possession of cocaine was affirmed because his possession of a crack pipe with visible cocaine residue allowed an inference that he had the intent to attempt to possess cocaine, which was sufficient evidence to find that every reasonable hypothesis of innocence was excluded, and to sustain the conviction pursuant to La. Rev. Stat. Ann. § 15:438. State v. Guillard, 736 So. 2d 273, 1999 La. App. LEXIS 1141 (Apr. 7, 1999).

Trial court did not err in denying defendant’s motion to suppress cocaine discovered in his motel room where the officers received a complaint which they corroborated through surveillance of the motel room and, after watching the traffic in and out of the room for about 30 or 40 minutes, knocked on the door to the motel room; defendant’s control of the room as shown by his presence there and his opening the door when the police knocked provided adequate circumstantial evidence under the standard of La. Rev. Stat. Ann. § 15:438 that he constructively possessed the cocaine. State v. Gentras, 733 So. 2d 113, 1999 La. App. LEXIS 838 (Mar. 30, 1999), writ denied by La. 99-1302, 748 So. 2d 464, 1999 La. LEXIS 2681 (La. Oct. 15, 1999), writ of certiorari denied, review denied by La. 2003-2734, 885 So. 2d 1126, 2004 La. LEXIS 3316 (La. Nov. 8, 2004), writ denied by La. 2006-0066, 929 So. 2d 1279, 2006 La. LEXIS 1938 (La. June 16, 2006).

Although a defendant did not attempt to flee from police officers, who testified that they saw the defendant drop a crack pipe as they arrested the defendant for trespassing, the visible cocaine residue in the pipe, combined with the defendant’s possession of the pipe, constituted sufficient evidence to support the defendant’s conviction for possession of cocaine. State v. Williams, 732 So. 2d 105, 1999 La. App. LEXIS 768 (Mar. 24, 1999), writ denied by La. 99-1184, 748 So. 2d 433, 1999 La. LEXIS 2422 (La. Oct. 1, 1999).

Residue of crack cocaine found in a pipe was sufficient to sustain defendant’s conviction of illegal possession, a violation of La. Rev. Stat. Ann. § 40:967(C), because defendant did not contest her possession of the pipe and because an expert testified that the testing proved that the substance was cocaine; the court ruled that under La. Rev. Stat. Ann. 15:438 a rational trier of fact could have found proof beyond a reasonable doubt of each of the elements of the crime charged sufficient to exclude every reasonable hypothesis of innocence. State v. Nowak, 727 So. 2d 526, 1998 La. App. LEXIS 3794 (Dec. 9, 1998).

State did not meet its burden under La. Rev. Stat. Ann. § 15:438 of proving all the elements of an offense such that every reasonable hypothesis of innocence was excluded, where defendant was charged with possession of more than 200 grams of cocaine under La. Rev. Stat. Ann. § 40:967, where police officers discovered a package that was addressed to defendant’s home and that contained a large bag of cocaine, where the officers removed all but 2 grams of cocaine from the package before delivering it to defendant, where the officers arrested defendant shortly after he took possession of the package, and where there was no evidence that defendant had actual or constructive possession of all the cocaine that was originally in the package. State v. Addison, 665 So. 2d 1224, 1995 La. App. LEXIS 3217 (Nov. 30, 1995).

Evidence excluded all reasonable doubt that defendant was in constructive possession of cocaine where the cocaine was found on a table in defendant’s bedroom and a witness testified that he gave the cocaine to defendant at defendant’s apartment. State v. Legaux, 658 So. 2d 319, 1995 La. App. LEXIS 1825 (June 29, 1995), writ of certiorari denied by La. 95-1985, 666 So. 2d 299, 1996 La. LEXIS 86 (La. Jan. 5, 1996).

Sufficient circumstantial evidence was produced under La. Rev. Stat. Ann. § 15:438 to convict defendant of cocaine possession where police saw defendant accept an envelope from a man at a bar known as a site for illegal drug activity, saw defendant run into a coulee behind the bar, and saw defendant “stomp” something into the ground in the coulee before surrendering himself for arrest empty-handed, because an envelope containing cocaine was found in the coulee in the very spot that defendant was seen “stomping.” State v. Livings, 548 So. 2d 77, 1989 La. App. LEXIS 1444 (July 17, 1989), writ of certiorari denied by 552 So. 2d 394, 1989 La. LEXIS 2865 (La. 1989).

Where there was no evidence that the amount of marijuana involved was inconsistent with personal use, mere possession of a quantity of marijuana was not evidence of intent to distribute unless the quantity was so large that no other inference was reasonable. State v. Jones, 544 So. 2d 636, 1989 La. App. LEXIS 1065 (May 24, 1989).

Circumstantial evidence of possession, which included trace amounts of heroin found on drug paraphernalia in defendant’s house, satisfied La. Rev. Stat. Ann. § 15:438 and was sufficient to convict defendant, despite the fact that others in the house were also heroin users. State v. Petta, 496 So. 2d 390, 1986 La. App. LEXIS 7706 (Oct. 9, 1986), writ of certiorari denied by 533 So. 2d 10, 1988 La. LEXIS 2617 (La. 1988).

Evidence that police officers witnessed a transaction that appeared to be a drug sale, that defendant was found in possession of cash, and that the other participant discarded drugs when officers approached, was sufficient to satisfy a rational juror beyond a reasonable doubt that defendant was guilty of possession of pentazocine. State v. Malonson, 454 So. 2d 371, 1984 La. App. LEXIS 9327 (July 31, 1984).

Circumstantial evidence was sufficient to convict defendant of attempting to obtain a controlled dangerous substance by fraud or deceit where defendant presented a forged prescription to a store’s pharmacist, the pharmacist called the doctor and verified that the doctor did not write the prescription, and where defendant, upon seeing narcotics officers waiting at the front of the store, gave the prescription to a friend employed at the store and told the friend to hold the prescription until later that evening. State v. Custard, 384 So. 2d 428, 1980 La. LEXIS 7540 (May 19, 1980).

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — Sufficient evidence existed to convict defendant of aggravated battery under La. Rev. Stat. § 14:34 where a second defendant held a gun to the victim’s head and was present when the first defendant shot the victim. State v. Wix, 838 So. 2d 41, 2003 La. App. LEXIS 166 (Jan. 15, 2003), writ denied by La. 2003-0678, 855 So. 2d 756, 2003 La. LEXIS 3026 (La. Oct. 17, 2003).

Defendant’s second-degree battery conviction was proper where the evidence was sufficient to support the jury’s finding that, regardless of whom the intended victim was, defendant’s blow was specifically intended to cause serious bodily injury. State v. Druilhet, 716 So. 2d 422, 1998 La. App. LEXIS 2254 (June 29, 1998).

Verdict finding defendant guilty of aggravated battery was not contrary to the law and evidence even though State did not introduce the shoes defendant wore to kick the victim repeatedly and did not prove that a tennis shoe was used; circumstantial evidence, including testimony by defendant’s wife that defendant was wearing shoes during the attack and testimony by witnesses that defendant’s kicks left shoe imprints on the victim’s body, excluded any reasonable hypothesis that defendant did not use defendant’s shoes to repeatedly kick the victim. State v. Taylor, 485 So. 2d 117, 1986 La. App. LEXIS 6257 (Feb. 26, 1986).

••• Kidnapping

•••• General Overview. — Appellate court found sentences of 10 years at hard labor for false imprisonment and 25 years at hard labor for second-degree kidnapping, considering the material in the pre-sentence investigation report, were grossly disproportionate to the severity of crimes as to shock one’s sense of justice. State v. Taves, 846 So. 2d 1, 2003 La. App. LEXIS 16 (Jan. 15, 2003), affirmed in part and reversed in part by, remanded by La. 03-0518, 861 So. 2d 144, 2003 La. LEXIS 3444 (La. Dec. 3, 2003).

There was sufficient evidence under La. Code Crim. Proc. Ann. art. 821 to convict defendant of second-degree murder, a violation of La. Rev. Stat. Ann. § 14:30.1(A), and aggravated kidnapping, a violation of La. Rev. Stat. Ann. § 14:44. Although largely circumstantial, the evidence was competent under La. Rev. Stat. Ann. § 15:438 and showed that a reasonable person in the victim’s place could have believed, when confronted by a man desperate to get away and armed with a very large gun, that she would not have been safely released unless she complied with his demands. Because the victim is dead, requiring additional evidence that defendant expressly announced to the victim she would not be released unless she complied with his demands is overly technical and unnecessary. State v. Morris, 770 So. 2d 908, 2000 La. App. LEXIS 2923 (Nov. 3, 2000), writ denied by La. 2000-3293, 799 So. 2d 496, 2001 La. LEXIS 3996 (La. Oct. 12, 2001), writ of certiorari denied by 535 U.S. 934, 122 S. Ct. 1311, 152 L. Ed. 2d 220, 2002 U.S. LEXIS 1637, 70 U.S.L.W. 3577 (2002).

••• Robbery

•••• General Overview. — Circumstantial evidence was sufficient to support defendant’s convictions for conspiracy, possession of stolen property, and the attempted armed robbery where defendant drove the get-away car during the attempted robberies, loaned his car to an accomplice during the robberies, and shared in the proceeds. State v. Barton, 857 So. 2d 1189, 2003 La. App. LEXIS 2648 (Sept. 30, 2003), writ denied by La. 2003-3012, 866 So. 2d 817, 2004 La. LEXIS 696 (La. Feb. 20, 2004).

Circumstantial evidence was sufficient to convict defendant for armed robbery where one of his co-defendants testified at trial that, before the robbery, she had given him a blue bandanna, the victims testified that one of the perpetrators wore a blue scarf or bandanna on his face, and a police deputy testified that he found a blue bandanna on the ground outside of the restaurant. State v. Sanborn, 831 So. 2d 320, 2002 La. App. LEXIS 3147 (Oct. 16, 2002), writ denied by La. 2002-3130, 854 So. 2d 346, 2003 La. LEXIS 2642 (La. Sept. 26, 2003), writ denied by 969 So. 2d 623, 2007 La. LEXIS 2827 (La. 2007).

Where a victim testified that defendant took his hat and $60 in cash, and that while he and defendant were struggling, defendant reached into his pant’s pocket and took his money, the victim’s testimony was sufficient to prove that a taking occurred; thus, the State met its burden of proving, beyond a reasonable doubt, that defendant was guilty of armed robbery. State v. Dunn, 769 So. 2d 673, 2000 La. App. LEXIS 2492 (Sept. 13, 2000), writ denied by La. 2000-3005, 799 So. 2d 1149, 2001 La. LEXIS 3907 (La. Oct. 26, 2001), writ denied by La. 2000-3035, 799 So. 2d 1149, 2001 La. LEXIS 3909 (La. Oct. 26, 2001).

•• Fraud

••• General Overview. — Applying La. Rev. Stat. Ann. § 15:438 in conjunction with a standard required by the United States Constitution, a Court of Appeal of Louisiana held that there was sufficient evidence for a defendant’s convictions on two counts of conspiracy to commit arson with intent to defraud, and, in sentencing the defendant, the trial court had complied with the guidelines established by La. Code Crim. Proc. Ann. art. 894.1 and the sentence was not excessive. State v. Allen, 526 So. 2d 1198, 1988 La. App. LEXIS 541 (Apr. 6, 1988), reversed by 539 So. 2d 1232, 1989 La. LEXIS 681 (La. 1989).

•• Homicide

••• General Overview. — Defendant’s conviction for vehicular homicide was reversed where the State failed to establish that his unlawful blood alcohol concentration combined with the operation of the van to cause the victim’s death; defendant’s testimony that he had a green left turn arrow was not disputed and if he had the arrow, then it was reasonable for him to assume that oncoming traffic would stop at the red light, thus allowing him to turn safely. State v. Archer, 619 So. 2d 1071, 1993 La. App. LEXIS 1699 (Apr. 23, 1993), writ of certiorari denied by 626 So. 2d 1178, 1993 La. LEXIS 3047 (La. 1993).

Defendant’s conviction for manslaughter was not supported by the evidence where the state failed to produce any witnesses or physical evidence contradicting the defendant’s version of the events that lead to the victim’s death; the defendant was the only witness that provided direct testimony regarding the evidence and the state failed to exclude every reasonable hypothesis of innocence. State v. Vidrine, 521 So. 2d 472, 1988 La. App. LEXIS 239 (Feb. 10, 1988), writ of certiorari denied by 525 So. 2d 1055, 1988 La. LEXIS 1244 (La. 1988).

Where the state failed to prove beyond a reasonable doubt that a passenger’s death was caused, factually or legally, by injuries she sustained in an accident, defendant could not be convicted of criminal homicide on his own uncorroborated admission. State v. Phillips, 514 So. 2d 743, 1987 La. App. LEXIS 10546 (Oct. 28, 1987).

Where the last customer to leave the victim’s store saw defendant’s vehicle outside the store around 10:00 p.m., where a deputy observed defendant and three occupants in the car on the evening in question, where a person living close to the spot at which the victim’s body was found heard a single gunshot at 10:30 p.m., and where a criminalistics expert testified that plaster casts of tire imprints found near the body matched the tires on defendant’s vehicle, this evidence, coupled with extensive testimony concerning defendant’s prior threats to rob and kill the victim, was sufficient to permit any rational trier of fact to conclude that defendant shot and killed the victim while engaged in the perpetration of a robbery. State v. Moore, 432 So. 2d 209, 1983 La. LEXIS 10348 (Apr. 4, 1983), writ of certiorari denied by 464 U.S. 986, 104 S. Ct. 435, 78 L. Ed. 2d 367 (1983).

••• Murder

•••• General Overview. — Defendant had the requisite intent to kill or inflict great bodily harm, and the evidence was sufficient to support specific intent murder, where he knew the victim was waiting in a parked vehicle and it was an obvious inference that defendant was aware of the likelihood that the murder victim would witness whatever occurred between co-defendant and the assault victim; considering that defendant knew co-defendant had a weapon, and in fact admitted supplying co-defendant with the gun, the appellate court thought it clear that the murder victim’s injury or death was a foreseeable consequence of the plan defendant and co-defendant devised. State v. Wiley, 880 So. 2d 854, 2004 La. App. LEXIS 1072 (Apr. 27, 2004), writ denied by La. 2004-1298, 885 So. 2d 585, 2004 La. LEXIS 3215 (La. Oct. 29, 2004).

In a criminal prosecution for second-degree murder, defendant was properly convicted upon evidence that he stabbed and cut the victim 50 times; based on the circumstantial evidence, the jury could conclude that defendant had the requisite specific intent to kill or to inflict great bodily harm. State v. Sales, 867 So. 2d 849, 2004 La. App. LEXIS 403 (Mar. 3, 2004), writ denied by La. 2004-1305, 899 So. 2d 569, 2005 La. LEXIS 1288 (La. Apr. 22, 2005).

Circumstantial evidence was sufficient to sustain defendant’s conviction for attempted second-degree murder in a case arising from a drive-by shooting; although there were four men in the car, the gun was found in a closet at defendant’s house, so defendant was not entitled to a post verdict judgment of acquittal, under La. Code Crim. Proc. Ann. art. 821(B). State v. Hamilton, 867 So. 2d 151, 2004 La. App. LEXIS 443 (Mar. 3, 2004), writ denied by La. 2004-1227, 899 So. 2d 567, 2005 La. LEXIS 1282 (La. Apr. 22, 2005).

As to specific intent, defendant’s intent to kill or inflict great bodily harm could be inferred from defendant’s actions which included defendant’s admission that defendant repeatedly kicked the victim until she was unconscious, and with the other circumstantial evidence, the evidence clearly was sufficient to support the verdict of second-degree murder. State v. Finch, 853 So. 2d 680, 2003 La. App. LEXIS 2201 (July 23, 2003), writ of certiorari denied by La. 2003-2379, 865 So. 2d 738, 2004 La. LEXIS 411 (La. Feb. 6, 2004).

Where a juvenile defendant and the victim (longtime friends) fought earlier in the evening while drinking, and the victim then came to defendant’s home, and ignored defendant’s command not to enter, the circumstantial evidence showed the “shoot the burglar” provision was not applicable to justify defendant killing the victim, as defendant had several alternatives which could have been utilized to avoid deadly force, including beating up the victim, as defendant had in fact done earlier. State in re D.P.B., 846 So. 2d 753, 2003 La. LEXIS 1610 (May 20, 2003).

Evidence was sufficient to convict defendant as a principal to the victim’s murder because defendant was more than merely present at the crime scene as the evidence showed that defendant was present in the victim’s home and in the victim’s bedroom on the night of the victim’s murder and that defendant assisted co-defendant in the post-murder theft of numerous items from the victim’s home, that a friend washed defendant’s bloody shirt that night, and that the severity of the attack indicated that the perpetrator had the specific intent to kill or to inflict great bodily harm. State v. Amin, 839 So. 2d 262, 2003 La. App. LEXIS 82 (Jan. 28, 2003).

Every reasonable hypothesis of defendant’s innocence was excluded as required by La. Rev. Stat. Ann. § 15:438; based on the evidence presented at trial, which showed that defendant provided the shooter with the gun, spoke to the shooter prior to the crime, and helped hide the gun after the commission of the crime, it was reasonable to conclude that defendant was guilty of second-degree murder beyond a reasonable doubt. State v. Logan, 822 So. 2d 657, 2002 La. App. LEXIS 1931 (June 14, 2002).

Evidence was sufficient to show that defendant intended to kill a victim where he drove the victim to a deserted spot in the middle of the night, allowed another to beat the victim before he intervened, and bragged that he ran over the victim with his car; later, defendant washed his clothes, put his cleaned car in a body shop, and turned over the wrong clothes to authorities. State v. Matthis, 775 So. 2d 558, 2000 La. App. LEXIS 2971 (Nov. 29, 2000), writ denied by La. 2000-3552, 801 So. 2d 358, 2001 La. LEXIS 3042 (La. Nov. 9, 2001), remanded by 970 So. 2d 505, 2007 La. LEXIS 2389 (La. 2007).

There was sufficient evidence to support defendant’s second-degree murder conviction under La. Code Crim. P. Ann. art. 821, which was an objective standard for testing both direct and circumstantial evidence for reasonable doubt, given that he shot his victim at close range and did not appear to act in the heat of passion. Pursuant to La. Rev. Stat. Ann. § 15:438, the trial court was satisfied that the overall evidence excluded every reasonable hypothesis of innocence. State v. Cummings, 771 So. 2d 874, 2000 La. App. LEXIS 2916 (Nov. 3, 2000).

Circumstantial evidence was sufficient to support a conviction of second-degree murder where it excluded any reasonable hypothesis of innocence as required by La. Rev. Stat. Ann. § 15:438. State v. Wade, 758 So. 2d 987, 2000 La. App. LEXIS 1151 (May 12, 2000), writ denied by La. 2000-2160, 797 So. 2d 684, 2001 La. LEXIS 2592 (La. Sept. 28, 2001).

Defendant’s conviction for second-degree murder, under La. Rev. Stat. Ann. § 14:30.1, was affirmed where the State produced sufficient evidence of the elements of the offense to exclude every reasonable hypothesis of innocence, as required by La. Rev. Stat. Ann. § 15:438, and proved beyond a reasonable doubt that defendant was guilty; the testimony of two witnesses placed defendant next to the victim at the time of the shooting, with a weapon in his hand with which he had struck the victim on the head, showed that defendant stayed by the victim after the other men had walked away, and that within seconds the victim was shot and killed. State v. Rose, 732 So. 2d 761, 1999 La. App. LEXIS 1142 (Apr. 7, 1999), writ denied by La. 99-1894, 751 So. 2d 244, 1999 La. LEXIS 3629 (La. Dec. 10, 1999).

Where based on eyewitness testimony, a jury could have concluded beyond a reasonable doubt that a defendant shot a victim while attempting to rob him and immediately fled the scene, and where there was medical testimony that the victim died from a gunshot wound to the back, the evidence, direct and circumstantial, was legally sufficient to convict the defendant of second-degree murder beyond a reasonable doubt. State v. Davis, 732 So. 2d 612, 1999 La. App. LEXIS 818 (Mar. 31, 1999), writ denied by La. 1999-3114, 761 So. 2d 539, 2000 La. LEXIS 1313 (La. May 5, 2000).

Evidence was sufficient, under La. Rev. Stat. Ann. § 15:438, to support the conviction of murder, under La. Rev. Stat. Ann. § 14:30.1, where defendant was identified as one of two potential shooters at the victim’s door. State v. Hopson, 735 So. 2d 81, 1999 La. App. LEXIS 804 (Mar. 30, 1999), writ denied by La. 99-1315, 749 So. 2d 650, 1999 La. LEXIS 3383 (La. Nov. 12, 1999).

Where evidence of the circumstances of a shooting was conflicting, but where the only witness’s testimony indicated that the shooting was not done in self-defense and the jury believed the witness’s testimony, a rational trier of fact could have found beyond a reasonable doubt that the homicide was not committed in self-defense; thus the State met the burden of proving that the defendant was guilty of second-degree murder beyond a reasonable doubt. State v. Barnes, 729 So. 2d 44, 1999 La. App. LEXIS 307 (Feb. 10, 1999), writ denied by La. 99-1018, 747 So. 2d 1099, 1999 La. LEXIS 2768 (La. Sept. 17, 1999).

Defendant’s conviction for second-degree murder for the fatal stabbing of his wife was supported by sufficient evidence because under La. Rev. Stat. Ann. § 15:438, even though no one saw defendant stab the victim, the numerous wounds over her body and defensive wounds to the hands, excluded every reasonable hypothesis of innocence, including defendant’s theory of self-defense pursuant to La. Rev. Stat. Ann. § 14:20. State v. Smith, 490 So. 2d 365, 1986 La. App. LEXIS 7078 (May 28, 1986), writ denied by 494 So. 2d 324, 1986 La. LEXIS 7227 (La. 1986).

Based on defendant’s scrawled note to an accomplice that all but admitted defendant’s guilt and urged the accomplice to lie, the evidence excluded every reasonable hypothesis of innocence and the jury could have found defendant guilty of second-degree murder. State v. Whittaker, 479 So. 2d 380, 1985 La. App. LEXIS 10300 (Nov. 19, 1985).

State submitted sufficient evidence of defendant’s specific intent to murder her husband where it could be strongly inferred from the circumstances and nature of the killing that she intended to kill or inflict great bodily harm on the victim; the victim was shot twice, in the chest and the thigh, defendant told a friend that she shot him, and her friend testified that he and defendant devised a plan to explain the victim’s absence. State v. Ring, 461 So. 2d 1162, 1984 La. App. LEXIS 10148 (Dec. 12, 1984), writ of certiorari denied by 465 So. 2d 732, 1985 La. LEXIS 8317 (La. 1985).

Sufficient evidence was introduced at trial to convict a man of the attempted second-degree murder rather than attempted manslaughter of his girlfriend because he persuaded her to meet with him at her mother’s house, calmly told her she did not deserve to live, and shot her five times in front of her sister without immediate provocation. State v. Eason, 460 So. 2d 1139, 1984 La. App. LEXIS 10083 (Dec. 5, 1984), writ of certiorari denied by 463 So. 2d 1317, 1985 La. LEXIS 8056 (La. 1985).

Every reasonable hypothesis of defendant’s innocence was excluded in his second-degree murder trial; it was not reasonable to hypothesize that the victim’s boyfriend committed the murder when the boyfriend had no motive and when defendant’s car was on the scene, he had a motive and means to commit the crime, and clothing stained with the victim’s blood was found in his home. State v. Moran, 451 So. 2d 48, 1984 La. App. LEXIS 8763 (May 10, 1984), writ of certiorari denied by 456 So. 2d 165, 1984 La. LEXIS 9601 (La. 1984).

Defendant’s motion for a post-verdict judgment of acquittal in his trial for second-degree murder was properly denied; the guilty verdict was supported by eyewitness testimony that placed him at the murder scene and by evidence that he fled the scene in a car resembling his mother’s, confessed shooting his wife to his mother, and could not explain how his wife was shot in the face at close range. State v. Harrison, 451 So. 2d 69, 1984 La. App. LEXIS 8775 (May 10, 1984), writ of certiorari denied by 477 So. 2d 1122, 1985 La. LEXIS 9975 (La. 1985).

•••• Capital Murder

••••• General Overview. — Pursuant to La. Rev. Stat. Ann. § 15:438, the circumstantial evidence was sufficient to convict defendant of first-degree murder under La. Rev. Stat. Ann. § 14:30, where defendant broke into his victim’s home while she was talking on the telephone to her daughter, where the victim regularly employed defendant to do yard work at her home, where the victim called out defendant’s first name while she was on the telephone, where defendant’s fingerprint was found on the victim’s telephone, where defendant initially told the police that he was never in the victim’s home although he testified to the contrary during trial, where defendant’s assistant testified that defendant was never in the victim’s home, and where traces of blood were found on defendant’s wet jeans that were in defendant’s washing machine. State v. Malveaux, 499 So. 2d 301, 1986 La. App. LEXIS 8306 (Nov. 12, 1986), writ of certiorari denied by 505 So. 2d 1138, 1987 La. LEXIS 9133 (La. 1987).

Sufficient evidence existed to support defendant’s conviction of attempted first-degree murder; evidence that defendant fired four shots at a police officer was sufficient circumstantial evidence of his specific intent to kill the officer or to inflict great bodily harm. State v. Chairs, 466 So. 2d 642, 1985 La. App. LEXIS 8470 (Mar. 11, 1985).

Trial evidence was found to be sufficient within the requirements of La. Rev. Stat. Ann. § 15:438 to establish beyond a reasonable doubt that defendant had murdered his victim in the perpetration of an aggravated rape under La. Rev. Stat. Ann. § 14:42 and an aggravated kidnapping under La. Rev. Stat. Ann. § 14:44, which supported his conviction for the offense of murder in the first-degree under La. Rev. Stat. Ann. § 14:30(1). State v. Rault, 445 So. 2d 1203, 1984 La. LEXIS 7984 (Jan. 16, 1984), writ of certiorari denied by 469 U.S. 873, 105 S. Ct. 225, 83 L. Ed. 2d 154, 1984 U.S. LEXIS 350, 53 U.S.L.W. 3241 (1984).

••• Voluntary Manslaughter

•••• General Overview. — Sufficient evidence was presented to support defendant’s manslaughter conviction; although the evidence to negate defendant’s claim of self-defense was not overwhelming, it was within the jury’s province to assess the credibility of the witnesses and to weigh the evidence. State v. Poland, 750 So. 2d 1014, 1999 La. App. LEXIS 2971 (Oct. 27, 1999).

Defendant was properly convicted of manslaughter in the shotgun killing of an exotic dancer based solely upon circumstantial evidence, i.e., that he told the owner of the exotic dance club in which the victim worked that he would “take care of” the victim; that he left the bar with the victim in his car, into which he had placed a shotgun case; that shotgun shells found at the scene matched a shotgun seized from defendant’s house; that defendant was seen by a disinterested witness arguing with a woman at a rural intersection shortly afterwards; that the woman’s body was found near the intersection the next day; and, that defendant enlisted the help of the club owner in disposing of the victim’s purse the next day by throwing it off a bridge. State v. Prince, 520 So. 2d 778, 1987 La. App. LEXIS 10659 (Nov. 4, 1987), writ of certiorari denied by 522 So. 2d 567, 1988 La. LEXIS 613 (La. 1988), writ of certiorari denied by 522 So. 2d 567, 1988 La. LEXIS 611 (La. 1988).

Circumstantial evidence sufficiently eliminated defendant’s claim that a victim died of natural causes where even though an expert admitted that the possibility of a cracked larynx during a faint could not be eliminated, he stated that it was not likely because fainting victims did not tend to fall forward, and bruises and abrasions on the victim’s neck and strap muscles, urine stains on the bed, and overheard choking sounds could not be explained by such a fall. State v. Converse, 515 So. 2d 601, 1987 La. App. LEXIS 10394 (Oct. 14, 1987).

Physical evidence that a victim was shot in the back by a gun pointed directly at her and a neighbor’s testimony that a gun was placed near the victim’s body after the neighbor first saw it, when defendant was the only other person present, were sufficient to support a jury verdict finding defendant guilty of manslaughter beyond a reasonable doubt. State v. Captville, 448 So. 2d 676, 1984 La. LEXIS 8438 (Feb. 27, 1984).

•• Inchoate Crimes

••• Attempt

•••• General Overview. — Circumstantial evidence was sufficient to sustain defendant’s conviction for attempted second-degree murder in a case arising from a drive-by shooting; although there were four men in the car, the gun was found in a closet at defendant’s house, so defendant was not entitled to a post verdict judgment of acquittal, under La. Code Crim. Proc. Ann. art. 821(B). State v. Hamilton, 867 So. 2d 151, 2004 La. App. LEXIS 443 (Mar. 3, 2004), writ denied by La. 2004-1227, 899 So. 2d 567, 2005 La. LEXIS 1282 (La. Apr. 22, 2005).

Defendant’s conviction for attempted possession of cocaine was affirmed because his possession of a crack pipe with visible cocaine residue allowed an inference that he had the intent to attempt to possess cocaine, which was sufficient evidence to find that every reasonable hypothesis of innocence was excluded, and to sustain the conviction pursuant to La. Rev. Stat. Ann. § 15:438. State v. Guillard, 736 So. 2d 273, 1999 La. App. LEXIS 1141 (Apr. 7, 1999).

Based on a witness’ testimony that the witness, while unloading luggage after a trip and finding the witness’ car door open, saw a defendant approaching holding the witness’ checkbook, which had been in the car’s glove compartment, and later noticed that one of the checks was missing, a jury could have inferred that the defendant had attempted an unauthorized entry into the witness’ car with the intent to commit a theft therein; thus, the evidence was sufficient for a rational trier of fact to conclude beyond a reasonable doubt that the defendant committed attempted simple burglary. State v. Williams, 729 So. 2d 14, 1999 La. App. LEXIS 309 (Feb. 10, 1999).

Circumstantial evidence was sufficient to convict defendant of attempted simple burglary where he was found in possession of a stolen microwave oven and where the yellow stains on his jacket matched the color of the walls of the burgled premises; defendant failed to offer any witnesses who could testify in regard to his activities or the manner in which his jacket was stained. State v. Taylor, 682 So. 2d 827, 1996 La. App. LEXIS 2499 (Oct. 30, 1996).

Evidence was sufficient under the standards of La. Code Crim. Proc. Ann. art. 821 and La. Rev. Stat. Ann. § 15:438 to satisfy a rational juror that defendant was guilty beyond a reasonable doubt of attempted simple burglary in violation of La. Rev. Stat. Ann. §§ 14:27 and 14:62. State v. Jones, 596 So. 2d 1360, 1992 La. App. LEXIS 608 (Mar. 6, 1992), writ of certiorari denied by 598 So. 2d 373, 1992 La. LEXIS 1771 (La. 1992).

Circumstantial evidence, which included defendant’s fingerprints on a tampered store burglar alarm siren, coupled with the owner’s inspection of the same the day prior to the date of the crime, which revealed no evidence of tampering, supported attempted simple burglary conviction. State v. Moore, 477 So. 2d 1231, 1985 La. LEXIS 9571 (Oct. 8, 1985), writ denied by 480 So. 2d 739, 1986 La. LEXIS 5450 (La. 1986), writ of certiorari denied by 480 So. 2d 741, 1986 La. LEXIS 5442 (La. 1986).

Sufficient evidence existed to support defendant’s conviction of attempted first-degree murder; evidence that defendant fired four shots at a police officer was sufficient circumstantial evidence of his specific intent to kill the officer or to inflict great bodily harm. State v. Chairs, 466 So. 2d 642, 1985 La. App. LEXIS 8470 (Mar. 11, 1985).

Sufficient evidence was introduced at trial to convict a man of the attempted second-degree murder rather than attempted manslaughter of his girlfriend because he persuaded her to meet with him at her mother’s house, calmly told her she did not deserve to live, and shot her five times in front of her sister without immediate provocation. State v. Eason, 460 So. 2d 1139, 1984 La. App. LEXIS 10083 (Dec. 5, 1984), writ of certiorari denied by 463 So. 2d 1317, 1985 La. LEXIS 8056 (La. 1985).

••• Conspiracy

•••• General Overview. — Prima facie case of conspiracy is presented by introduction of evidence which, if unrebutted, is sufficient to establish the fact of conspiracy, and the elements of conspiracy may be proven by direct or circumstantial evidence, assuming every fact to be proved that the evidence tends to prove, but the evidence must exclude every reasonable hypothesis of innocence in order to convict by circumstantial evidence alone; whether circumstantial evidence excludes every reasonable hypothesis of innocence presents a question of law. State v. Kelley, 836 So. 2d 1243, 2003 La. App. LEXIS 95 (Jan. 29, 2003).

Although less than overwhelming, direct evidence combined with circumstantial evidence was sufficient to permit a rational juror to infer defendant had been serving as an armed lookout in a car during the drug transaction in a motel room that he did not attend. State v. Belino, 686 So. 2d 101, 1996 La. App. LEXIS 3086 (Dec. 20, 1996), writ denied by La. 98-2992, 745 So. 2d 625, 1999 La. LEXIS 1736 (La. June 25, 1999).

•• Miscellaneous Offenses

••• Cruelty to Animals

•••• General Overview. — Defendant’s conviction for aggravated cruelty to animals in violation of La. Rev. Stat. Ann. § 14:102.1 and sentence were proper where sufficient circumstantial evidence existed supporting defendant’s conviction and where every reasonable hypothesis of innocence was excluded, as required under La. Rev. Stat. Ann. § 15:438. State v. Collins, 768 So. 2d 674, 2000 La. App. LEXIS 2187 (Sept. 27, 2000).

Conviction for cruelty to animals under La. Rev. Stat. Ann. § 14.102.1 was error where the circumstantial evidence, which was contradicted by testimony of a vet and the dog owner, was insufficient to support the conviction under the standards of La. Rev. Stat. Ann. § 15:438. State v. Muneer, 733 So. 2d 26, 1999 La. App. LEXIS 13 (Jan. 13, 1999).

Defendant was improperly convicted of cruelty to animals because there was no eyewitness testimony or direct proof that he shot the dogs while hunting ducks and the circumstantial evidence pursuant to La. Rev. Stat. Ann. § 15:438 did not show beyond a reasonable doubt that he was guilty of the offenses. State v. Hollie, 416 So. 2d 542, 1982 La. LEXIS 11376 (June 21, 1982).

••• Lesser Included Offenses

•••• General Overview. — Where defendant was convicted for presenting 13 fraudulent checks, but defendant was only positively identified by witnesses as presenting three checks, while fingerprints linked defendant to three others, Because the evidence was insufficient to prove all the fraudulent acts, and defendant’s identity was in question as to all the acts, defendant’s conviction for theft of property having a value of $500 or more would be reversed, and a modified conviction of theft of property having a value of $100 or more but less than $500 dollars would be entered, since the evidence was insufficient to prove all the fraudulent acts. State v. Millien, 845 So. 2d 506, 2003 La. App. LEXIS 364 (Feb. 14, 2003).

•• Property Crimes

••• Arson

•••• General Overview. — Applying La. Rev. Stat. Ann. § 15:438 in conjunction with a standard required by the United States Constitution, a Court of Appeal of Louisiana held that there was sufficient evidence for a defendant’s convictions on two counts of conspiracy to commit arson with intent to defraud, and, in sentencing the defendant, the trial court had complied with the guidelines established by La. Code Crim. Proc. Ann. art. 894.1 and the sentence was not excessive. State v. Allen, 526 So. 2d 1198, 1988 La. App. LEXIS 541 (Apr. 6, 1988), reversed by 539 So. 2d 1232, 1989 La. LEXIS 681 (La. 1989).

••• Burglary & Criminal Trespass

•••• General Overview. — Where defendant entered an inhabited dwelling without authorization, he pulled the telephone from the wall, and committed batteries on the two victims, the evidence was sufficient to convict him of aggravated burglary; based on the circumstances, the jury could infer that defendant intended to commit a felony or theft therein. State v. Goldston, 868 So. 2d 196, 2004 La. App. LEXIS 437 (Feb. 25, 2004), writ denied by La. 2005-1413, 924 So. 2d 1004, 2006 La. LEXIS 703 (La. Feb. 17, 2006).

Statutory rule with regard to the use of circumstantial evidence to sustain a conviction is found in La. Rev. Stat. Ann. § 15:438; this section provides that “assuming every fact to be proved that the evidence tends to prove, in order to convict, it must exclude every reasonable hypothesis of innocence.” State v. Wright, 840 So. 2d 1271, 2003 La. App. LEXIS 610 (Mar. 7, 2003).

Circumstantial evidence was sufficient to convict defendant of simple burglary where the owner testified that he locked up his business establishment when he closed for the night and did not give anyone permission to enter, a window was pried open and removed, the cash register was forced open, both officers who responded to the scene testified that they recognized defendant as he bolted through the window, and the clothing on the perpetrator matched that which defendant had hidden beneath a sofa. State v. Davis, 745 So. 2d 136, 1999 La. App. LEXIS 2989 (Oct. 20, 1999), writ denied by La. 1999-3295, 762 So. 2d 11, 2000 La. LEXIS 1400 (La. May 12, 2000).

In a action in which a defendant was convicted of aggravated burglary and simple burglary it was determined that when circumstantial evidence was used to prove the commission of the offense, La. Rev. Stat. Ann. § 15:438 mandated that assuming every fact to be proved that the evidence tended to prove, in order to convict, it must exclude every reasonable hypothesis of innocence; the requirement of § 15:438 did not establish a separate standard, but rather provided a helpful methodology for determining the existence of reasonable doubt. State v. Celestine, 735 So. 2d 109, 1999 La. App. LEXIS 787 (Mar. 30, 1999), writ denied by La. 99-1217, 750 So. 2d 178, 1999 La. LEXIS 2570 (La. Oct. 8, 1999).

Based on a witness’ testimony that the witness, while unloading luggage after a trip and finding the witness’ car door open, saw a defendant approaching holding the witness’ checkbook, which had been in the car’s glove compartment, and later noticed that one of the checks was missing, a jury could have inferred that the defendant had attempted an unauthorized entry into the witness’ car with the intent to commit a theft therein; thus, the evidence was sufficient for a rational trier of fact to conclude beyond a reasonable doubt that the defendant committed attempted simple burglary. State v. Williams, 729 So. 2d 14, 1999 La. App. LEXIS 309 (Feb. 10, 1999).

Circumstantial evidence was sufficient to convict defendant of attempted simple burglary where he was found in possession of a stolen microwave oven and where the yellow stains on his jacket matched the color of the walls of the burgled premises; defendant failed to offer any witnesses who could testify in regard to his activities or the manner in which his jacket was stained. State v. Taylor, 682 So. 2d 827, 1996 La. App. LEXIS 2499 (Oct. 30, 1996).

Defendant was properly convicted of simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, despite the lack of evidence of any forced entry into a closed mall shop, as circumstantial evidence, showing that he hid inside until closing, was more likely in view of defendant’s version of events, that he was exiting the building from an upper level bar and inadvertently got off the elevator at the wrong floor and wandered into the shop, given that the shop was then locked and that elevators did not stop after hours at the shop’s floor; under § 15:438, circumstantial evidence could support the conclusion that defendant made a statutorily proscribed “unauthorized entry” into the shop. State v. Walters, 604 So. 2d 184, 1992 La. App. LEXIS 2431 (Aug. 11, 1992), writ denied by 610 So. 2d 797, 1993 La. LEXIS 2 (La. 1993).

Evidence was sufficient under the standards of La. Code Crim. Proc. Ann. art. 821 and La. Rev. Stat. Ann. § 15:438 to satisfy a rational juror that defendant was guilty beyond a reasonable doubt of attempted simple burglary in violation of La. Rev. Stat. Ann. §§ 14:27 and 14:62. State v. Jones, 596 So. 2d 1360, 1992 La. App. LEXIS 608 (Mar. 6, 1992), writ of certiorari denied by 598 So. 2d 373, 1992 La. LEXIS 1771 (La. 1992).

Defendant’s convictions for burglary were proper because the victims testified that they did not allow defendant to enter their respective apartments; that the photographs and panties were theirs and were missing and defendant admitted to entering the apartment without the consent of the victims. State v. Scott, 593 So. 2d 704, 1991 La. App. LEXIS 3528 (Dec. 30, 1991).

Circumstantial evidence that tended to prove a simple burglary defendant committed the crime he was charged with was the defendant being seen in the area by a police officer who knew him, defendant’s fingerprints being found on the rear door of the building, which presumably was not used for public access, and defendant’s prints being found near a hole that had been knocked in the door to facilitate the burglary; also, fruits of the burglary were recovered from defendant’s person within a few hours of the commission of the crime. State v. Thompson, 543 So. 2d 1132, 1989 La. App. LEXIS 942 (May 16, 1989).

Because the evidence presented by the state did not prove beyond a reasonable doubt that defendant broke into the house so that defendant’s brother could live there temporarily, the evidence was insufficient to support a conviction for burglary. State v. Jacobs, 504 So. 2d 817, 1987 La. LEXIS 8981 (Apr. 6, 1987).

Circumstantial evidence, which included defendant’s fingerprints on a tampered store burglar alarm siren, coupled with the owner’s inspection of the same the day prior to the date of the crime, which revealed no evidence of tampering, supported attempted simple burglary conviction. State v. Moore, 477 So. 2d 1231, 1985 La. LEXIS 9571 (Oct. 8, 1985), writ denied by 480 So. 2d 739, 1986 La. LEXIS 5450 (La. 1986), writ of certiorari denied by 480 So. 2d 741, 1986 La. LEXIS 5442 (La. 1986).

Evidence that defendant loaded stolen items into a van and furnished transportation for the stolen items, the back door of a house was open and had apparently been broken into, and defendant jumped into the van and shut the door when approached by a witness, was sufficient evidence for a jury to find defendant guilty of simple burglary of an inhabited dwelling. State v. Daley, 463 So. 2d 826, 1985 La. App. LEXIS 8032 (Jan. 23, 1985).

State did not prove that defendant intended to commit a simple burglary, in violation of La. Rev. Stat. Ann. § 14:62.2, where it failed to exclude the reasonable hypothesis that defendant was simply wandering when he was discovered in the dwelling. State v. Merrell, 442 So. 2d 713, 1983 La. App. LEXIS 9663 (Nov. 22, 1983).

Defendant’s conviction of attempted simple burglary of an inhabited dwelling, La. Rev. Stat. Ann. §§ 14:27 and 14:62.2, was reversed and set aside when the evidence introduced by the State failed to prove the necessary element of intent to commit a felony or theft, and the evidence introduced by the State did not exclude reasonable hypotheses that defendant intended to commit a misdemeanor or intended a social visit as he asserted. State v. Ricks, 428 So. 2d 794, 1983 La. LEXIS 9918 (Feb. 23, 1983).

Defendant’s conviction of simple burglary based upon circumstantial evidence including his fingerprints, was affirmed under La. Rev. Stat. Ann. art. 15:438, where any reasonable hypothesis of innocence was explored and excluded. State v. Pryor, 306 So. 2d 675, 1975 La. LEXIS 3983 (Jan. 20, 1975).

••• Destruction of Property

•••• General Overview. — Where a defendant convicted of violating La. Rev. Stat. Ann. § 14:56 argued on appeal that the circumstantial evidence presented at trial was insufficient to prove beyond a reasonable doubt that he was the person who damaged some neon bulbs, the court applied La. Rev. Stat. Ann. § 15:438 and determined that the State had carried its burden of proof because it had negated any reasonable probability of misidentification. State v. Moreau, 735 So. 2d 717, 1999 La. App. LEXIS 808 (Mar. 31, 1999), amended by La. App. 31879, 1999 La. App. LEXIS 1321 (La.App. 2 Cir. May 5, 1999).

Trial judge did not err in denying defendant’s motion for a judgment of acquittal based on insufficiency of the evidence where, despite the circumstantial nature of the evidence, a review of the record in the light most favorable to the prosecution showed that a rational trier of fact could readily have found defendant guilty beyond a reasonable doubt of aggravated criminal damage to property. State v. Walker, 394 So. 2d 1181, 1981 La. LEXIS 7237 (Jan. 26, 1981).

••• Forgery

•••• General Overview. — Defendant’s conviction for attempted forgery and forgery was reversed where the conviction had been based on circumstantial evidence and the evidence did not prove beyond a reasonable doubt that defendant committed the crimes charged; there was no evidence of defendant’s intent and no evidence that she was an active participant in any crime. State v. Durham, 748 So. 2d 1, 1999 La. App. LEXIS 2363 (Aug. 20, 1999), writ denied by La. 1999-2959, 759 So. 2d 91, 2000 La. LEXIS 1026 (La. Apr. 7, 2000).

••• Larceny & Theft

•••• General Overview. — Pursuant to La. Rev. Stat. Ann. § 15:438, the evidence at trial was sufficient to exclude every reasonable hypothesis of innocence and a rational trier of fact, viewing the evidence in the light most favorable to the prosecution, could have found beyond a reasonable doubt that defendant committed the theft of property with a value of $500 or more offense; it was undisputed that defendant deposited the checks that came up short and even though checks were deposited in the bank, there was no record that the checks were processed as payments to the hotel. State v. Echeverria, 862 So. 2d 163, 2003 La. App. LEXIS 3262 (Nov. 25, 2003).

Where a shopper’s purse was removed from her cart while she turned her back momentarily, she saw defendant walking through the store with her purse, an off-duty officer saw defendant drop the purse, and the officer subsequently apprehended defendant, such circumstantial evidence was sufficient to support defendant’s conviction for purse snatching. State v. Boss, 848 So. 2d 75, 2003 La. App. LEXIS 1603 (May 28, 2003), writ denied by La. 2003-1968, 872 So. 2d 508, 2004 La. LEXIS 1736 (La. May 14, 2004).

Where defendant was convicted for presenting 13 fraudulent checks, but defendant was only positively identified by witnesses as presenting three checks, while fingerprints linked defendant to three others, Because the evidence was insufficient to prove all the fraudulent acts, and defendant’s identity was in question as to all the acts, defendant’s conviction for theft of property having a value of $500 or more would be reversed, and a modified conviction of theft of property having a value of $100 or more but less than $500 dollars would be entered, since the evidence was insufficient to prove all the fraudulent acts. State v. Millien, 845 So. 2d 506, 2003 La. App. LEXIS 364 (Feb. 14, 2003).

Where an eyewitness observed defendant and another man act suspiciously inside of a store, remove items from the store, and place the items in the back of a vehicle, there was sufficient evidence presented to support a conviction for theft of goods over $500.00; the evidence also showed that defendant had the specific intent to commit the crime, and he was not just an unsuspecting accomplice. State v. Green, 839 So. 2d 286, 2003 La. App. LEXIS 85 (Jan. 28, 2003), writ denied by La. 2003-0848, 857 So. 2d 474, 2003 La. LEXIS 3180 (La. Oct. 31, 2003).

When circumstantial evidence is used to prove commission of the offense, La. Rev. Stat. Ann. § 15:438 provides that, assuming every fact to be proved that the evidence tends to prove, in order to convict it must exclude every reasonable hypothesis of innocence; conviction for theft of goods was upheld where there was sufficient circumstantial evidence (provided by several store employees) of defendant’s bagging of merchandise in store aisles. State v. Weidenbacker, 782 So. 2d 1040, 2001 La. App. LEXIS 25 (Jan. 23, 2001).

Defendant’s conviction for theft by fraud in violation of La. Rev. Stat. § 14:67 was reversed because every reasonable hypothesis of innocence was not excluded by the evidence as required by La. Rev. Stat. Ann. § 15:438; defendant was accused of purchasing a camcorder and then returning a box containing a brick for a refund, but there was no direct evidence that a camcorder was in the box when defendant made her purchase. State v. Northern, 597 So. 2d 48, 1992 La. App. LEXIS 552 (Mar. 6, 1992).

Where the State proved the essential elements of the crime of theft as required by La. Rev. Stat. Ann. § 15:438, defendant’s conviction and sentence for theft of over $100 but less than $500 was upheld. State v. Gates, 478 So. 2d 241, 1985 La. App. LEXIS 10104 (Nov. 7, 1985).

Trial court erred pursuant to La. Rev. Stat. Ann. section 15:438 in convicting defendant for theft because the conviction was based upon circumstantial evidence and the State failed to eliminate every reasonable hypothesis of innocence, as the State failed to prove that defendant made no effort to effectuate the inmate’s transfer to another prison. State v. Robinson, 463 So. 2d 663, 1985 La. App. LEXIS 8177 (Jan. 11, 1985).

Although defendant’s conviction for theft was based entirely upon circumstantial evidence, the conviction was affirmed because, viewing the evidence in the light most favorable to the prosecution, a rational trier of fact could well have concluded beyond a reasonable doubt that every reasonable hypothesis of innocence had been excluded as required by La. Rev. Stat. Ann. § 15:438. State v. Edwards, 400 So. 2d 1370, 1981 La. LEXIS 8592 (July 2, 1981).

••• Receiving Stolen Property

•••• General Overview. — Circumstantial evidence was sufficient to support defendant’s convictions for conspiracy, possession of stolen property, and the attempted armed robbery where defendant drove the get-away car during the attempted robberies, loaned his car to an accomplice during the robberies, and shared in the proceeds. State v. Barton, 857 So. 2d 1189, 2003 La. App. LEXIS 2648 (Sept. 30, 2003), writ denied by La. 2003-3012, 866 So. 2d 817, 2004 La. LEXIS 696 (La. Feb. 20, 2004).

Where a defendant was convicted of illegal possession of stolen things, circumstantial evidence was sufficient to prove the element that defendant knew that property in his possession had been stolen to the extent that every reasonable hypothesis of innocence was excluded pursuant to La. Rev. Stat. Ann. § 15:438. State v. Carthan, 765 So. 2d 357, 1999 La. App. LEXIS 3487 (Dec. 8, 1999), writ denied by La. 2000-0359, 778 So. 2d 547, 2001 La. LEXIS 156 (La. Jan. 12, 2001).

Evidence was sufficient to support a conviction for possession of stolen property valued at $500 or more in violation of La. Rev. Stat. Ann. § 14:69 based on the circumstantial evidence, under La. Rev. Stat. Ann. § 15:438, including the facts that defendant was driving a stolen car, and money and a key stolen from the owner were in his possession. State v. Bordes, 738 So. 2d 143, 1999 La. App. LEXIS 1992 (June 16, 1999).

When circumstantial evidence is used to prove the commission of an offense, every reasonable hypothesis of innocence must be excluded as to that element of the crime which the circumstantial evidence tends to prove under La. Rev. Stat. Ann § 15:438. State v. Silvio, 623 So. 2d 1345, 1993 La. App. LEXIS 2745 (Aug. 25, 1993).

Where defendant not only had possession of large amounts of unopened boxes of electronics equipment, but there was circumstantial evidence linking him with the crime of possession of stolen property and there was no reasonable hypothesis of his innocence, sufficient proof was made to support his conviction on the possession charge. State v. Elie, 567 So. 2d 180, 1990 La. App. LEXIS 2027 (Aug. 31, 1990), writ of certiorari denied by 571 So. 2d 617, 1990 La. LEXIS 2777 (La. 1990).

A defendant was properly convicted of possession of a stolen car because evidence of non-matching VIN numbers and the discovery of a rivet gun and unused rivets in the car was sufficient circumstantial evidence to convict. State v. Mitchell, 553 So. 2d 915, 1989 La. App. LEXIS 2204 (Nov. 16, 1989), writ of certiorari denied by 558 So. 2d 567, 1990 La. LEXIS 579 (La. 1990).

Although a low purchase price might have given defendant reason to suspect that the items were stolen, mere suspicion, not rising to the level of certainty required to form a belief, was not sufficient under La. Code Crim. Proc. Ann. art. 821 and La. Rev. Stat. Ann. § 15:438 to convict him of possession of stolen goods in violation of La. Rev. Stat. Ann. § 14:69. State v. Mangrum, 509 So. 2d 818, 1987 La. App. LEXIS 9872 (June 23, 1987).

Overall direct and circumstantial evidence indicating that defendant pawned stolen jewelry, including an identification report from the pawnshop that included his signature, driver’s license number, height, and weight, was sufficient for a rational juror to conclude that he was guilty of possession of stolen property. State v. Price, 454 So. 2d 377, 1984 La. App. LEXIS 9329 (July 31, 1984), writ of certiorari denied by 458 So. 2d 126, 1984 La. LEXIS 9894 (La. 1984).

Defendant’s conviction for receiving a stolen vehicle was reversed, because, viewing the evidence in the light most favorable to the prosecution, a rational trier of fact would have failed to conclude beyond a reasonable doubt that defendant knew or had good reason to know that vehicle had been stolen, where defendant’s fiancee testified that she saw defendant purchase the vehicle for $1,000, and a short delay in obtaining title papers did not necessarily give a person good reason to believe the vehicle had been stolen. State v. Ennis, 414 So. 2d 661, 1982 La. LEXIS 10987 (May 17, 1982).

Defendant’s conviction for receiving a stolen vehicle was reversed, because, viewing the evidence in the light most favorable to the prosecution, a rational trier of fact would have failed to conclude beyond a reasonable doubt that defendant knew or had good reason to know that vehicle had been stolen, the State failed to exclude every reasonable hypothesis of innocence regarding defendant’s failure to produce a certificate of title or bill of sale at the time of his arrest, and defendant’s failure to discover that the license plate was false within the short time the vehicle was in defendant’s possession was not unusual or suspicious. State v. Morris, 414 So. 2d 320, 1982 La. LEXIS 10993 (May 17, 1982).

•• Sex Crimes

••• Obscenity

•••• General Overview. — Although there was no direct evidence at trial that a victim of obscenity was unmarried, as required by La. Rev. Stat. Ann. § 14:106(G)(4), the circumstantial evidence provided adequate proof where the victim testified at trial that, at the time of the offense, she was 13 years old and a student at a middle school, after the incident occurred, she went directly home, her mother was not there, so she enlisted the help of her sister to telephone her mother, and the police, not her husband, the victim lived with her mother and sister and no husband was mentioned, and when she went to the sheriff’s office to view mug shots, her mother, not her husband, accompanied her; therefore, it could reasonably have been inferred that the victim was not married. State v. Williams, 846 So. 2d 22, 2003 La. App. LEXIS 1022 (Apr. 8, 2003).

Victim’s testimony and circumstantial evidence in the form of the police officers finding defendant with an obvious erection and a bottle of lubricant after receiving a report that he had been masturbating excluded every reasonable hypothesis of innocence as provided for in La. Rev. Stat. Ann. § 15:438 required. State v. Baker, 729 So. 2d 167, 1999 La. App. LEXIS 486 (Mar. 3, 1999).

Without evidence that an obscene film was scheduled to be shown, under La. Rev. Stat. Ann. § 15:438, finding the film on the preparation table in the projectionist’s booth was insufficient to convict the projectionist of attempted obscenity in violation of La. Rev. Stat. Ann. § 14:27 because the inference that he intended to show the obscene film could not outweigh a reasonable hypothesis of innocence; the projectionist’s conviction and sentence were reversed. State v. Wilkinson, 477 So. 2d 919, 1985 La. App. LEXIS 9894 (Oct. 11, 1985).

••• Prostitution

•••• General Overview. — Where defendant transported his wife to promote her prostitution activities, carried records consistent with a prostitution operation, and arranged for the wife’s activity through an escort service, the evidence was sufficient to support defendant’s conviction of pandering and to exclude every reasonable hypothesis that defendant was engaged in legitimate activity. State v. Shaffer, 529 So. 2d 98, 1988 La. App. LEXIS 1496 (July 12, 1988).

••• Sexual Assault

•••• General Overview. — Evidence was sufficient to support defendant’s conviction of attempted aggravated rape in violation of La. Rev. Stat. Ann. §§ 14:42(1) and (2) and 14:27(42), as opposed to attempted forcible rape, as required by La. Rev. Stat. Ann. § 15:438, where (1) the victim resisted defendant and he pushed her down, (2) defendant unzipped his pants, took out his penis, got on top of the victim, and tried to penetrate her, (3) defendant beat the victim’s head against the floor and choked her, (4) the victim was threatened with death and was actually injured, and (5) only the continual knocking on the bathroom door kept defendant from completing the sex act. State v. Ford, 867 So. 2d 835, 2004 La. App. LEXIS 446 (Feb. 18, 2004), writ denied by La. 2004-1087, 883 So. 2d 1026, 2004 La. LEXIS 3024 (La. Oct. 8, 2004).

Defendant’s conviction for simple rape was affirmed upon a sufficiency of the evidence challenge under La. Rev. Stat. Ann. §§ 14:41, 14:43, and 15:438 based upon a medical doctor’s testimony in regard to penetration which was an element of the crime of simple rape and based upon the testimony of the victim and her mother. State v. Rogers, 772 So. 2d 960, 2000 La. App. LEXIS 2946 (Nov. 28, 2000), writ denied by La. 2001-0204, 802 So. 2d 641, 2001 La. LEXIS 3342 (La. Dec. 7, 2001).

Defendant was properly convicted of two counts of aggravated rape where the state put forth evidence showing that defendant used force to overcome his victims, that he prevented them from resisting, and that he was armed with a dangerous weapon. State v. Harris, 765 So. 2d 1230, 2000 La. App. LEXIS 2097 (Aug. 25, 2000), writ denied by La. 2000-2868, 795 So. 2d 322, 2001 La. LEXIS 2415 (La. Aug. 24, 2001).

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — Where a retired law enforcement officer testified about defendant’s physical characteristics indicating that defendant was under the influence of alcohol, and there was circumstantial evidence from defendant’s own testimony that he had been drinking while operating a boat, there was sufficient evidence for the jury to convict defendant of operating a boat while intoxicated. State v. Anderson, 784 So. 2d 666, 2001 La. App. LEXIS 727 (Mar. 28, 2001), writ denied by La. 2001-1558, 813 So. 2d 421, 2002 La. LEXIS 1337 (La. Apr. 19, 2002).

Defendant was properly convicted of a third offense of driving while intoxicated in violation of La. Rev. Stat. Ann. § 14:98 where the evidence was sufficient to allow any rational trier of fact to find the essential elements of the crime and conclude his guilt beyond a reasonable doubt, as required by La. Code Crim. Proc. Ann. art. 821(B). State v. Olivier, 764 So. 2d 992, 2000 La. App. LEXIS 1035 (Mar. 31, 2000).

Arresting officer’s testimony regarding defendant’s swaying and slurred speech, observed hours after the one-car accident, did not specify any particular degree of impairment, and such conditions could have had other causes; hence, the state’s evidence of defendant’s driving while intoxicated was merely circumstantial and was insufficient to exclude every reasonable hypothesis of defendant’s innocence, as required by La. Rev. Stat. Ann. § 15:438, and to meet its burden of proving the crime beyond a reasonable doubt. State v. Sampia, 696 So. 2d 618, 1997 La. App. LEXIS 1693 (June 20, 1997).

Defendant’s conviction for vehicular homicide was reversed where the State failed to establish that his unlawful blood alcohol concentration combined with the operation of the van to cause the victim’s death; defendant’s testimony that he had a green left turn arrow was not disputed and if he had the arrow, then it was reasonable for him to assume that oncoming traffic would stop at the red light, thus allowing him to turn safely. State v. Archer, 619 So. 2d 1071, 1993 La. App. LEXIS 1699 (Apr. 23, 1993), writ of certiorari denied by 626 So. 2d 1178, 1993 La. LEXIS 3047 (La. 1993).

Appeals court affirmed defendant’s driving while intoxicated (DWI) second offense conviction; based on its circumstantial evidence, and applying La. Rev. Stat. Ann. §§ 14:98, 15:438, the State did not have to prove DWI definitely, to exclusion of any other possible hypothesis, but only beyond reasonable doubt and to exclusion of any other reasonable hypothesis. State v. Walker, 451 So. 2d 679, 1984 La. App. LEXIS 8962 (June 6, 1984), review denied by 456 So. 2d 1016, 1984 La. LEXIS 9511 (La. 1984).

Circumstantial evidence did not exclude every reasonable hypothesis of innocence to support defendant’s convictions for driving while intoxicated and driving under suspension; evidence that defendant was intoxicated when he was found asleep in his car in a lounge parking lot with the car’s engine and headlights turned off did not prove that he operated his vehicle, which was an essential element of both offenses. State v. Rutan, 448 So. 2d 267, 1984 La. App. LEXIS 8483 (Apr. 11, 1984).

Where circumstantial evidence showed that defendant was intoxicated when he was found resting next to a pickup truck that had skidded off a highway, the evidence was not sufficient to support a conviction for driving while intoxicated because it did not exclude the reasonable hypothesis that defendant became intoxicated after his vehicle left the highway. State v. Lindinger, 357 So. 2d 500, 1978 La. LEXIS 7379 (Apr. 10, 1978).

•• Weapons

••• Possession

•••• General Overview. — Evidence was sufficient to show defendant lived at a house where drugs and gun were found where the testimony of the defense witnesses regarding defendant’s nonresident status for the house was contradicted by the presence of numerous personal effects suggesting defendant’s residency in the home; additionally, a police officer’s testimony revealed that his search of the residence was prompted by information from a confidential informant who identified defendant’s dealings with PCP and marijuana and his possession of the.380 handgun. State v. Anderson, 842 So. 2d 1222, 2003 La. App. LEXIS 1040 (Apr. 9, 2003).

Where the only evidence of defendant’s possession of a firearm in violation of La. Rev. Stat. Ann. § 14:95.1 was that he was a passenger in the car and had been sitting near where the gun was found, but he denied owning or possessing the gun, another passenger later admitted that it was her gun, and no one saw defendant make movements that would have allowed him to put the gun on the floorboard, the evidence did not exclude the possibility that the gun was already in the car when defendant entered or that it was put there by another passenger; hence, on appeal, the court reversed defendant’s conviction for possession of a firearm by a convicted felon. State v. Johnson, 839 So. 2d 1247, 2003 La. App. LEXIS 664 (Mar. 14, 2003), reversed by La. 03-1228, 870 So. 2d 995, 2004 La. LEXIS 1241 (La. Apr. 14, 2004).

Evidence was sufficient for the jury to have found that defendant was in constructive possession of a firearm as a convicted felon and that he had the general intent to possess it where, inter alia, the gun was seen on the rear seat of a car, next to defendant, and defendant, being seated right next to the gun, would have noticed the gun or hit it with his hand. State v. Storks, 836 So. 2d 638, 2002 La. App. LEXIS 4057 (Dec. 30, 2002).

Defendant’s conviction for possession of firearms by a convicted felon was proper under La. Rev. Stat. 15:438, because a rational fact finder could have concluded that defendant fabricated the story that he did not touch the weapons that he pawned for friends, as he failed to call either alleged gun owner as a witness; thus, once the jury rejected defendant’s hypothesis, the only other hypothesis, that defendant entered the pawn shop to pawn the guns for himself, necessarily led to his conviction. State v. Major, 604 So. 2d 137, 1992 La. App. LEXIS 2020 (June 24, 1992), writ of certiorari denied by 609 So. 2d 255, 1992 La. LEXIS 3949 (La. 1992).

State circumstantially proved that defendant constructively possessed an unregistered shotgun in violation of La. Rev. Stat. Ann. § 40:1785 because the gun was seized from a bedroom in defendant’s home that contained male clothing, and defendant was the only male living in the house; the bedroom also contained prescription pill bottles bearing defendant’s name. State v. Wise, 434 So. 2d 1308, 1983 La. App. LEXIS 8952 (June 29, 1983).

• Accessories

•• General Overview. — Evidence was sufficient to convict defendant as a principal to the victim’s murder because defendant was more than merely present at the crime scene as the evidence showed that defendant was present in the victim’s home and in the victim’s bedroom on the night of the victim’s murder and that defendant assisted co-defendant in the post-murder theft of numerous items from the victim’s home, that a friend washed defendant’s bloody shirt that night, and that the severity of the attack indicated that the perpetrator had the specific intent to kill or to inflict great bodily harm. State v. Amin, 839 So. 2d 262, 2003 La. App. LEXIS 82 (Jan. 28, 2003).

•• Aiding & Abetting. — Every reasonable hypothesis of defendant’s innocence was excluded as required by La. Rev. Stat. Ann. § 15:438; based on the evidence presented at trial, which showed that defendant provided the shooter with the gun, spoke to the shooter prior to the crime, and helped hide the gun after the commission of the crime, it was reasonable to conclude that defendant was guilty of second-degree murder beyond a reasonable doubt. State v. Logan, 822 So. 2d 657, 2002 La. App. LEXIS 1931 (June 14, 2002).

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — In a proceeding before the trial court that resulted in defendant, a juvenile, being found guilty of theft, the trial court properly reached a conclusion of guilt when it found guilt “beyond any doubt” under La. Rev. Stat. Ann. § 15:438. State in Interest of Simmons, 299 So. 2d 906, 1974 La. App. LEXIS 4563 (Sept. 11, 1974).

• Search & Seizure

•• Warrantless Searches

••• Plain View. — Evidence was sufficient to have convicted defendant of possession of cocaine, a violation of La. Rev. Stat. Ann. § 40:967(C), where defendant was stopped driving a vehicle in which crack cocaine was found in plain view on the driver’s side floorboard, additional cocaine was found in the center console of the vehicle; as driver and sole occupant, defendant had custody of the car and the cocaine was within his immediate control and the State proved beyond a reasonable doubt that defendant had constructive possession of the cocaine and that he knowingly possessed it. State v. Walker, 853 So. 2d 61, 2003 La. App. LEXIS 2224 (July 29, 2003), writ of certiorari denied by La. 2003-2343, 865 So. 2d 738, 2004 La. LEXIS 410 (La. Feb. 6, 2004).

• Interrogation

•• Miranda Rights

••• Custodial Interrogation. — Pursuant to La. Rev. Stat. section 15:438, the court set aside defendant’s conviction and sentence for burglary where, without his inculpatory statement, the circumstantial evidence did not exclude every reasonable hypothesis of his innocence as to why he was in possession of stolen items. State v. Fowlkes, 634 So. 2d 953, 1994 La. App. LEXIS 687 (Mar. 30, 1994).

• Eyewitness Identification

•• Fair Identification Requirement. — Evidence established defendant confronted the victim with a shotgun immediately before the victim was shot, an officer observed defendant putting down an object, which was later determined to be a shotgun, and eyewitness pointed out defendant to the officers as the shooter, and testified in court that the police arrested the shooter on the scene, and consequently, the evidence was clearly sufficient to establish defendant’s identity as the shooter. State v. Tumblin, 857 So. 2d 1045, 2003 La. App. LEXIS 2594 (Sept. 17, 2003).

•• In-Court Identifications. — Direct and circumstantial evidence identifying defendant as one of the perpetrators of a murder was sufficient to negate any reasonable probability of misidentification where a 12-year-old positively identified him in court and during an out-of-court photographic lineup, and an acquaintance of defendant testified that defendant admitted to him that he shot the victim; further, the victim’s cellular telephone was found in defendant’s apartment, and a vehicle fitting the description of one used by the perpetrators was stolen from the parking lot of defendant’s apartment complex. State v. Eames, 714 So. 2d 210, 1998 La. App. LEXIS 1788 (May 15, 1998), writ denied by La. 98-1640, 726 So. 2d 922, 1998 La. LEXIS 3323 (La. Nov. 6, 1998).

•• Photo Identifications. — Evidence was sufficient to support a victim’s identification of defendant where the victim had an excellent opportunity to view defendant as he rifled through her belongings and when she accidentally bumped into him; further, the victim said that she would never forget defendant’s face, and she was positive when she viewed his photograph that defendant was the man who robbed her. State v. Marshall, 774 So. 2d 244, 2000 La. App. LEXIS 2507 (Aug. 30, 2000), writ denied by La. 2000-3038, 799 So. 2d 1149, 2001 La. LEXIS 3910 (La. Oct. 26, 2001).

• Trials

•• Burdens of Proof

••• Prosecution. — Evidence was sufficient to support defendant’s conviction of attempted aggravated rape in violation of La. Rev. Stat. Ann. §§ 14:42(1) and (2) and 14:27(42), as opposed to attempted forcible rape, as required by La. Rev. Stat. Ann. § 15:438, where (1) the victim resisted defendant and he pushed her down, (2) defendant unzipped his pants, took out his penis, got on top of the victim, and tried to penetrate her, (3) defendant beat the victim’s head against the floor and choked her, (4) the victim was threatened with death and was actually injured, and (5) only the continual knocking on the bathroom door kept defendant from completing the sex act. State v. Ford, 867 So. 2d 835, 2004 La. App. LEXIS 446 (Feb. 18, 2004), writ denied by La. 2004-1087, 883 So. 2d 1026, 2004 La. LEXIS 3024 (La. Oct. 8, 2004).

Pursuant to La. Rev. Stat. Ann. § 15:438, the evidence at trial was sufficient to exclude every reasonable hypothesis of innocence and a rational trier of fact, viewing the evidence in the light most favorable to the prosecution, could have found beyond a reasonable doubt that defendant committed the theft of property with a value of $500 or more offense; it was undisputed that defendant deposited the checks that came up short and even though checks were deposited in the bank, there was no record that the checks were processed as payments to the hotel. State v. Echeverria, 862 So. 2d 163, 2003 La. App. LEXIS 3262 (Nov. 25, 2003).

Evidence was insufficient where cocaine was located on the table in front of where defendant and another person were sitting, there was no evidence of smoking the cocaine, and no evidence of defendant’s relationship with that other person who lived in the residence; under La. Rev. Stat. Ann. § 15:438, every reasonable hypothesis of innocence was not excluded, as one could only speculate as to what defendant was doing in the residence. State v. Toups, 859 So. 2d 768, 2003 La. App. LEXIS 2868 (Oct. 8, 2003).

Where a shopper’s purse was removed from her cart while she turned her back momentarily, she saw defendant walking through the store with her purse, an off-duty officer saw defendant drop the purse, and the officer subsequently apprehended defendant, such circumstantial evidence was sufficient to support defendant’s conviction for purse snatching. State v. Boss, 848 So. 2d 75, 2003 La. App. LEXIS 1603 (May 28, 2003), writ denied by La. 2003-1968, 872 So. 2d 508, 2004 La. LEXIS 1736 (La. May 14, 2004).

Where the circumstantial evidence showed that: (1) Defendant admitted being with the victim in close proximity to where her body was discovered and admitted striking the victim when he caught her trying to steal his money, (2) an eyewitness observed defendant forcibly restraining the crying victim who was begging to be released from his grasp, (3) defendant told his girlfriend that the victim was dead before the victim’s body had been discovered, (4) defendant moved to another state after the victim’s funeral, (5) the coroner testified that the victim had been murdered, and (6) defendant claimed that someone else murdered the victim or that she died accidentally, the circumstantial evidence was sufficient to support the defendant’s conviction and sentence. Based on all of the circumstances, the trial court could have rationally concluded that: (1) The State proved the elements of manslaughter under La. Rev. Stat. Ann. § 14:31(A)(2)(a), (2) defendant killed the victim, and (3) defendant failed to present any reasonable hypotheses of innocence under La. Rev. Stat. Ann. § 15:438. State v. Brown, 846 So. 2d 715, 2003 La. LEXIS 1600 (May 20, 2003).

When circumstantial evidence is used to prove the commission of the offense, La. Rev. Stat. Ann. § 15:438 requires that “assuming every fact to be proved that the evidence tends to prove, in order to convict, it must exclude every reasonable hypothesis of innocence”; this statutory test works with the Jackson constitutional sufficiency test to evaluate whether all evidence, direct and circumstantial, is sufficient to prove guilt beyond a reasonable doubt to a rational jury. State v. Williams, 846 So. 2d 22, 2003 La. App. LEXIS 1022 (Apr. 8, 2003).

Every reasonable hypothesis of defendant’s innocence was excluded as required by La. Rev. Stat. Ann. § 15:438; based on the evidence presented at trial, which showed that defendant provided the shooter with the gun, spoke to the shooter prior to the crime, and helped hide the gun after the commission of the crime, it was reasonable to conclude that defendant was guilty of second-degree murder beyond a reasonable doubt. State v. Logan, 822 So. 2d 657, 2002 La. App. LEXIS 1931 (June 14, 2002).

There was sufficient evidence to support defendant’s second-degree murder conviction under La. Code Crim. P. Ann. art. 821, which was an objective standard for testing both direct and circumstantial evidence for reasonable doubt, given that he shot his victim at close range and did not appear to act in the heat of passion. Pursuant to La. Rev. Stat. Ann. § 15:438, the trial court was satisfied that the overall evidence excluded every reasonable hypothesis of innocence. State v. Cummings, 771 So. 2d 874, 2000 La. App. LEXIS 2916 (Nov. 3, 2000).

The test for sufficiency of the evidence set forth in La. Rev. Stat. Ann. § 15:438, which requires that the elements of a crime must be proven such that every reasonable hypothesis of innocence is excluded, is not a separate test from the Jackson test, which requires that, viewing the evidence in the light most favorable to the prosecution, any rational trier of fact could have found proof beyond a reasonable doubt of each of the essential elements of the crime charged; rather, § 15:438 is an evidentiary guideline to facilitate appellate review of whether a rational juror could have found a defendant guilty beyond a reasonable doubt. State v. Johnson, 764 So. 2d 1113, 2000 La. App. LEXIS 1459 (May 17, 2000), writ denied by La. 2000-2297, 774 So. 2d 973, 2000 La. LEXIS 3160 (La. Nov. 17, 2000), writ denied by La. 2000-1827, 794 So. 2d 822, 2001 La. LEXIS 2177 (La. June 29, 2001).

Elements of an offense must be proved such that every reasonable hypothesis of innocence is excluded. State v. Tassin, 758 So. 2d 351, 2000 La. App. LEXIS 715 (Mar. 15, 2000).

Elements of an offense must be proven such that every reasonable hypothesis of innocence is excluded, pursuant to La. Rev. Stat. Ann. § 15:438; section 15:438 is not a separate test but rather is an evidentiary guideline to facilitate appellate review of whether a rational juror could have found a defendant guilty beyond a reasonable doubt. State v. Harris, 742 So. 2d 997, 1999 La. App. LEXIS 2424 (Sept. 1, 1999), writ denied by La. 1999-2835, 758 So. 2d 146, 2000 La. LEXIS 915 (La. Mar. 24, 2000).

Where circumstantial evidence formed the basis of a defendant’s conviction, the prosecution was required to prove the elements of the crime charged such that every reasonable hypothesis of innocence was excluded, under La. Rev. Stat. Ann. § 15:438; in addition, the evidence was required to meet the Jackson reasonable doubt standard. State v. Smith, 734 So. 2d 826, 1999 La. App. LEXIS 1138 (Apr. 7, 1999), writ denied by La. 99-1128, 747 So. 2d 1138, 1999 La. LEXIS 2429 (La. Oct. 1, 1999).

Where evidence of the circumstances of a shooting was conflicting, but where the only witness’s testimony indicated that the shooting was not done in self-defense and the jury believed the witness’s testimony, a rational trier of fact could have found beyond a reasonable doubt that the homicide was not committed in self-defense; thus the State met the burden of proving that the defendant was guilty of second-degree murder beyond a reasonable doubt. State v. Barnes, 729 So. 2d 44, 1999 La. App. LEXIS 307 (Feb. 10, 1999), writ denied by La. 99-1018, 747 So. 2d 1099, 1999 La. LEXIS 2768 (La. Sept. 17, 1999).

When a conviction is based on circumstantial evidence, such evidence must exclude every reasonable hypothesis of innocence. This is not a stricter standard of review, but it is an evidentiary guide for the jury when it considers circumstantial evidence. When circumstantial evidence is sufficient to convict beyond a reasonable doubt and a rational trier of fact reasonably rejects the defendant’s hypothesis of innocence, that hypothesis fails; and, unless another hypothesis creates reasonable doubt, the defendant is guilty. State v. Perry, 720 So. 2d 345, 1998 La. App. LEXIS 2460 (July 22, 1998).

Court reversed defendant’s conviction for possession of a firearm by a convicted felon on the grounds that the State failed to show that defendant had the knowledge or general intent required to support a conviction; in construing the circumstantial evidence under La. Rev. Stat. Ann. § 15:438, the court found that a resident of defendant’s home had sole possession and control over the rifle, that defendant’s stepbrother had given the rifle to the woman for protection, and that defendant did not know that the rifle was in the house until the woman tried to shoot him. State v. Neeley, 704 So. 2d 443, 1997 La. App. LEXIS 2937 (Dec. 23, 1997).

State did not meet its burden under La. Rev. Stat. Ann. § 15:438 of proving all the elements of an offense such that every reasonable hypothesis of innocence was excluded, where defendant was charged with possession of more than 200 grams of cocaine under La. Rev. Stat. Ann. § 40:967, where police officers discovered a package that was addressed to defendant’s home and that contained a large bag of cocaine, where the officers removed all but 2 grams of cocaine from the package before delivering it to defendant, where the officers arrested defendant shortly after he took possession of the package, and where there was no evidence that defendant had actual or constructive possession of all the cocaine that was originally in the package. State v. Addison, 665 So. 2d 1224, 1995 La. App. LEXIS 3217 (Nov. 30, 1995).

Where an essential element of a crime is sought to be proven by circumstantial evidence, such evidence must exclude every reasonable hypothesis of innocence. State v. Brewington, 605 So. 2d 4, 1992 La. App. LEXIS 2326 (July 10, 1992).

Evidence was sufficient under the standards of La. Code Crim. Proc. Ann. art. 821 and La. Rev. Stat. Ann. § 15:438 to satisfy a rational juror that defendant was guilty beyond a reasonable doubt of attempted simple burglary in violation of La. Rev. Stat. Ann. §§ 14:27 and 14:62. State v. Jones, 596 So. 2d 1360, 1992 La. App. LEXIS 608 (Mar. 6, 1992), writ of certiorari denied by 598 So. 2d 373, 1992 La. LEXIS 1771 (La. 1992).

The test set forth in La. Rev. Stat. Ann. § 15:438 is not a purely separate one form the constitutional sufficency standard; ultimately, all evidence, both direct and circumstantial, must be sufficient to satisfy a rational juror that the defendant is guilty beyond a reasonable doubt; due process requires no greater burden. State v. Westmoreland, 551 So. 2d 719, 1989 La. App. LEXIS 1758 (Oct. 11, 1989), writ of certiorari denied in part by 559 So. 2d 479, 1990 La. LEXIS 794 (La. 1990).

Where the state failed to prove beyond a reasonable doubt that a passenger’s death was caused, factually or legally, by injuries she sustained in an accident, defendant could not be convicted of criminal homicide on his own uncorroborated admission. State v. Phillips, 514 So. 2d 743, 1987 La. App. LEXIS 10546 (Oct. 28, 1987).

A defendant was improperly found guilty of theft of property valued over five hundred dollars, after money turned up missing from a check cashing business, because the state introduced no physical evidence connecting defendant with the crime; several other people were unaccounted for and had access to keys to the business. State v. Baham, 509 So. 2d 795, 1987 La. App. LEXIS 9847 (June 23, 1987).

Louisiana’s circumstantial evidence rule, La. Rev. Stat. Ann. § 15:438, provides, assuming every fact to be proved that the evidence tends to prove, that in order to convict it must exclude every reasonable hypothesis of innocence. State v. Magee, 487 So. 2d 1233, 1986 La. App. LEXIS 6311 (Mar. 5, 1986), writ denied by 488 So. 2d 1018, 1986 La. LEXIS 6545 (La. 1986), writ denied by La. 94-2991, 683 So. 2d 263, 1996 La. LEXIS 3105 (La. Nov. 8, 1996).

A defendant was properly convicted of second-degree murder and simple burglary because exclusion of every reasonable hypothesis of innocence was the standard applied to circumstantial evidence, which supported the conviction; the jury could have excluded every reasonable hypothesis except of murder by the defendant, based on the totality of evidence presented. State v. Johnson, 461 So. 2d 673, 1984 La. App. LEXIS 10408 (Dec. 28, 1984).

Defendant was not proven guilty of simple criminal damage to a car wash vacuum cleaner when the State’s only evidence against him was a police officer’s testimony that he had seen defendant’s friend at the car wash throwing an unknown object to the ground and had later found the coin receptacle from the vacuum cleaner on the ground. State v. Anderson, 417 So. 2d 518, 1982 La. App. LEXIS 7783 (July 6, 1982).

Circumstantial evidence was insufficient under the rule set forth at La. Rev. Stat. Ann. § 15:438 to support defendant’s theft conviction where his only tie to the crime that occurred one hour before, and 50 miles away, was his presence in the company of two other suspects in a car that contained the stolen money. State v. Bindom, 410 So. 2d 749, 1982 La. LEXIS 9992 (Feb. 5, 1982).

Circumstantial evidence was sufficient to convict defendants of simple burglary in used car lot late at night; one defendant was seen pushing auto parts under a truck in the lot, and another slid down in the back seat of a waiting car as police approached. State v. Finley, 341 So. 2d 381, 1976 La. LEXIS 4297 (Dec. 13, 1976).

In a proceeding before the trial court that resulted in defendant, a juvenile, being found guilty of theft, the trial court properly reached a conclusion of guilt when it found guilt “beyond any doubt” under La. Rev. Stat. Ann. § 15:438. State in Interest of Simmons, 299 So. 2d 906, 1974 La. App. LEXIS 4563 (Sept. 11, 1974).

Defense counsel was not allowed to tell a prospective juror during voir dire that “reasonable hypothesis” meant “guess” because in cases of circumstantial evidence, the State had to prove its case beyond a reasonable hypothesis. State v. Martinez, 220 LA. 899, 57 So. 2d 888, 1952 La. LEXIS 1145 (Feb. 18, 1952), writ of certiorari denied by 344 U.S. 843, 73 S. Ct. 58, 97 L. Ed. 656, 1952 U.S. LEXIS 1906 (1952).

•• Examination of Witnesses

••• Cross-Examination. — La. Rev. Stat. Ann. § 15:438 is an evidentiary guideline to facilitate appellate review of whether a rational juror could have found a defendant guilty beyond a reasonable doubt; all evidence, direct and circumstantial, must meet the reasonable doubt standard. State v. Smith, 744 So. 2d 73, 1999 La. App. LEXIS 1544 (May 12, 1999).

•• Motions for Acquittal. — Defendant’s motion for a post-verdict judgment of acquittal in his trial for second-degree murder was properly denied; the guilty verdict was supported by eyewitness testimony that placed him at the murder scene and by evidence that he fled the scene in a car resembling his mother’s, confessed shooting his wife to his mother, and could not explain how his wife was shot in the face at close range. State v. Harrison, 451 So. 2d 69, 1984 La. App. LEXIS 8775 (May 10, 1984), writ of certiorari denied by 477 So. 2d 1122, 1985 La. LEXIS 9975 (La. 1985).

Trial judge did not err in denying defendant’s motion for a judgment of acquittal based on insufficiency of the evidence where, despite the circumstantial nature of the evidence, a review of the record in the light most favorable to the prosecution showed that a rational trier of fact could readily have found defendant guilty beyond a reasonable doubt of aggravated criminal damage to property. State v. Walker, 394 So. 2d 1181, 1981 La. LEXIS 7237 (Jan. 26, 1981).

• Witnesses

•• Credibility. — Sufficient evidence was presented to support defendant’s manslaughter conviction; although the evidence to negate defendant’s claim of self-defense was not overwhelming, it was within the jury’s province to assess the credibility of the witnesses and to weigh the evidence. State v. Poland, 750 So. 2d 1014, 1999 La. App. LEXIS 2971 (Oct. 27, 1999).

• Defenses

•• Justification. — Where a juvenile defendant and the victim (longtime friends) fought earlier in the evening while drinking, and the victim then came to defendant’s home, and ignored defendant’s command not to enter, the circumstantial evidence showed the “shoot the burglar” provision was not applicable to justify defendant killing the victim, as defendant had several alternatives which could have been utilized to avoid deadly force, including beating up the victim, as defendant had in fact done earlier. State in re D.P.B., 846 So. 2d 753, 2003 La. LEXIS 1610 (May 20, 2003).

•• Self-Defense. — Where evidence of the circumstances of a shooting was conflicting, but where the only witness’s testimony indicated that the shooting was not done in self-defense and the jury believed the witness’s testimony, a rational trier of fact could have found beyond a reasonable doubt that the homicide was not committed in self-defense; thus the State met the burden of proving that the defendant was guilty of second-degree murder beyond a reasonable doubt. State v. Barnes, 729 So. 2d 44, 1999 La. App. LEXIS 307 (Feb. 10, 1999), writ denied by La. 99-1018, 747 So. 2d 1099, 1999 La. LEXIS 2768 (La. Sept. 17, 1999).

Defendant’s conviction for second-degree murder for the fatal stabbing of his wife was supported by sufficient evidence because under La. Rev. Stat. Ann. § 15:438, even though no one saw defendant stab the victim, the numerous wounds over her body and defensive wounds to the hands, excluded every reasonable hypothesis of innocence, including defendant’s theory of self-defense pursuant to La. Rev. Stat. Ann. § 14:20. State v. Smith, 490 So. 2d 365, 1986 La. App. LEXIS 7078 (May 28, 1986), writ denied by 494 So. 2d 324, 1986 La. LEXIS 7227 (La. 1986).

After eliminating trial court’s findings that were contrary to the medical testimony, the circumstantial evidence failed to exclude defendant’s reasonable hypothesis of self-defense in accordance with La. Rev. Stat. Ann. § 15:438, and his conviction for second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1 was reversed. State v. Garcia, 470 So. 2d 145, 1985 La. App. LEXIS 8786 (Apr. 15, 1985), reversed by 483 So. 2d 953, 1986 La. LEXIS 5707 (La. 1986).

• Scienter

•• Knowledge. — Evidence was sufficient for the jury to have found that defendant was in constructive possession of a firearm as a convicted felon and that he had the general intent to possess it where, inter alia, the gun was seen on the rear seat of a car, next to defendant, and defendant, being seated right next to the gun, would have noticed the gun or hit it with his hand. State v. Storks, 836 So. 2d 638, 2002 La. App. LEXIS 4057 (Dec. 30, 2002).

•• Specific Intent. — Defendant had the requisite intent to kill or inflict great bodily harm, and the evidence was sufficient to support specific intent murder, where he knew the victim was waiting in a parked vehicle and it was an obvious inference that defendant was aware of the likelihood that the murder victim would witness whatever occurred between co-defendant and the assault victim; considering that defendant knew co-defendant had a weapon, and in fact admitted supplying co-defendant with the gun, the appellate court thought it clear that the murder victim’s injury or death was a foreseeable consequence of the plan defendant and co-defendant devised. State v. Wiley, 880 So. 2d 854, 2004 La. App. LEXIS 1072 (Apr. 27, 2004), writ denied by La. 2004-1298, 885 So. 2d 585, 2004 La. LEXIS 3215 (La. Oct. 29, 2004). State v. Sales, 867 So. 2d 849, 2004 La. App. LEXIS 403 (Mar. 3, 2004), writ denied by La. 2004-1305, 899 So. 2d 569, 2005 La. LEXIS 1288 (La. Apr. 22, 2005).

Where defendant entered an inhabited dwelling without authorization, he pulled the telephone from the wall, and committed batteries on the two victims, the evidence was sufficient to convict him of aggravated burglary; based on the circumstances, the jury could infer that defendant intended to commit a felony or theft therein. State v. Goldston, 868 So. 2d 196, 2004 La. App. LEXIS 437 (Feb. 25, 2004), writ denied by La. 2005-1413, 924 So. 2d 1004, 2006 La. LEXIS 703 (La. Feb. 17, 2006).

As to specific intent, defendant’s intent to kill or inflict great bodily harm could be inferred from defendant’s actions which included defendant’s admission that defendant repeatedly kicked the victim until she was unconscious, and with the other circumstantial evidence, the evidence clearly was sufficient to support the verdict of second-degree murder. State v. Finch, 853 So. 2d 680, 2003 La. App. LEXIS 2201 (July 23, 2003), writ of certiorari denied by La. 2003-2379, 865 So. 2d 738, 2004 La. LEXIS 411 (La. Feb. 6, 2004).

Where an eyewitness observed defendant and another man act suspiciously inside of a store, remove items from the store, and place the items in the back of a vehicle, there was sufficient evidence presented to support a conviction for theft of goods over $500.00; the evidence also showed that defendant had the specific intent to commit the crime, and he was not just an unsuspecting accomplice. State v. Green, 839 So. 2d 286, 2003 La. App. LEXIS 85 (Jan. 28, 2003), writ denied by La. 2003-0848, 857 So. 2d 474, 2003 La. LEXIS 3180 (La. Oct. 31, 2003).

When circumstantial evidence is used to prove commission of the offense, La. Rev. Stat. Ann. § 15:438 provides that, assuming every fact to be proved that the evidence tends to prove, in order to convict it must exclude every reasonable hypothesis of innocence; conviction for theft of goods was upheld where there was sufficient circumstantial evidence (provided by several store employees) of defendant’s bagging of merchandise in store aisles. State v. Weidenbacker, 782 So. 2d 1040, 2001 La. App. LEXIS 25 (Jan. 23, 2001).

Where circumstantial evidence is used to show specific intent, La. Rev. Stat. Ann. § 15:438 should be considered because it directs the fact finder as well as the reviewer on appeal to accept as proven all that the evidence tends to prove, and then to convict only if every reasonable hypothesis of innocence is excluded. State v. Hall, 750 So. 2d 1105, 1999 La. App. LEXIS 3682 (Dec. 22, 1999).

Based on a witness’ testimony that the witness, while unloading luggage after a trip and finding the witness’ car door open, saw a defendant approaching holding the witness’ checkbook, which had been in the car’s glove compartment, and later noticed that one of the checks was missing, a jury could have inferred that the defendant had attempted an unauthorized entry into the witness’ car with the intent to commit a theft therein; thus, the evidence was sufficient for a rational trier of fact to conclude beyond a reasonable doubt that the defendant committed attempted simple burglary. State v. Williams, 729 So. 2d 14, 1999 La. App. LEXIS 309 (Feb. 10, 1999).

Although defendant only possessed a small amount of cocaine and money, the circumstances surrounding his possession gave rise to a reasonable inference of his intent to distribute; the activities observed by a police officer were consistent with the street sale of drugs. State v. Bannister, 658 So. 2d 16, 1995 La. App. LEXIS 1967 (June 28, 1995).

Husband’s specific intent to murder his wife was established by his purchase of additional insurance on her life one week before the shooting and the presence of a spent shotgun shell which could be ejected only by the shooter’s deliberate action; his claim that the shotgun accidentally discharged while he was cleaning it was thus disproved. State v. Sheehan, 558 So. 2d 758, 1990 La. App. LEXIS 548 (Mar. 14, 1990), writ of certiorari denied by 566 So. 2d 394, 1990 La. LEXIS 2142 (La. 1990).

State submitted sufficient evidence of defendant’s specific intent to murder her husband where it could be strongly inferred from the circumstances and nature of the killing that she intended to kill or inflict great bodily harm on the victim; the victim was shot twice, in the chest and the thigh, defendant told a friend that she shot him, and her friend testified that he and defendant devised a plan to explain the victim’s absence. State v. Ring, 461 So. 2d 1162, 1984 La. App. LEXIS 10148 (Dec. 12, 1984), writ of certiorari denied by 465 So. 2d 732, 1985 La. LEXIS 8317 (La. 1985).

Where the prosecution used only circumstantial evidence to prove specific intent, an essential element of the crime of theft, the appellate court reviewed the evidence, pursuant to La. Rev. Stat. Ann. § 15:438, to determine whether a reasonable trier of fact could have concluded beyond a reasonable doubt that every reasonable hypothesis of innocence had been excluded. State v. Thibodeaux, 441 So. 2d 821, 1983 La. App. LEXIS 9818 (Dec. 14, 1983).

State did not prove that defendant intended to commit a simple burglary, in violation of La. Rev. Stat. Ann. § 14:62.2, where it failed to exclude the reasonable hypothesis that defendant was simply wandering when he was discovered in the dwelling. State v. Merrell, 442 So. 2d 713, 1983 La. App. LEXIS 9663 (Nov. 22, 1983).

Defendant’s conviction of attempted simple burglary of an inhabited dwelling, La. Rev. Stat. Ann. §§ 14:27 and 14:62.2, was reversed and set aside when the evidence introduced by the State failed to prove the necessary element of intent to commit a felony or theft, and the evidence introduced by the State did not exclude reasonable hypotheses that defendant intended to commit a misdemeanor or intended a social visit as he asserted. State v. Ricks, 428 So. 2d 794, 1983 La. LEXIS 9918 (Feb. 23, 1983).

• Verdicts

•• Inconsistent Verdicts. — Defendant was entitled to have his conviction for unauthorized use of a moveable valued at more than $1,000 set aside because the jury’s verdict was unresponsive to the bill of information, which charged him with a theft in excessive of $500, but the evidence was sufficient under La. Rev. Stat. § 15:438 to convict defendant of unauthorized use of a movable having a value of $1,000 or less even though the evidence was circumstantial; defendant sold and was seen moving boxes with merchandise that was stocked by a nearby wholesaler. State v. Maxie, 773 So. 2d 198, 2000 La. App. LEXIS 2680 (Nov. 1, 2000).

• Sentencing

•• Cruel & Unusual Punishment. — Appellate court found sentences of 10 years at hard labor for false imprisonment and 25 years at hard labor for second-degree kidnapping, considering the material in the pre-sentence investigation report, were grossly disproportionate to the severity of crimes as to shock one’s sense of justice. State v. Taves, 846 So. 2d 1, 2003 La. App. LEXIS 16 (Jan. 15, 2003), affirmed in part and reversed in part by, remanded by La. 03-0518, 861 So. 2d 144, 2003 La. LEXIS 3444 (La. Dec. 3, 2003).

• Postconviction Proceedings

•• General Overview. — Defendant was convicted of attempted first-degree murder upon sufficient evidence and defendant’s motion for a post-verdict judgment of acquittal was properly denied under La. Rev. Stat. Ann. §§ 14:10(1), 14:24, 14:27(A), 14:30(A)(3), and 15:438 and La. Code Crim. Proc. Ann. arts. 804(A) and 821 because the State provided the jury with sufficient evidence of defendant’s specific intent to kill that negated every possible hypothesis of innocence of defendant. State v. Mitchell, 772 So. 2d 78, 2000 La. LEXIS 2739 (Oct. 17, 2000).

• Appeals

•• Reversible Errors

••• General Overview. — Defendant was entitled to the reversal of his convictions of first-degree murder and second-degree murder on the ground that the jury was not provided an instruction concerning circumstantial evidence. State v. Hawthorne, 623 So. 2d 899, 1993 La. App. LEXIS 2711 (Aug. 19, 1993), writ of certiorari denied by 629 So. 2d 417, 1993 La. LEXIS 3444 (La. 1993).

•• Standards of Review

••• General Overview. — Statutory rule with regard to the use of circumstantial evidence to sustain a conviction is found in La. Rev. Stat. Ann. § 15:438; this section provides that “assuming every fact to be proved that the evidence tends to prove, in order to convict, it must exclude every reasonable hypothesis of innocence.” State v. Wright, 840 So. 2d 1271, 2003 La. App. LEXIS 610 (Mar. 7, 2003).

When circumstantial evidence forms the basis of the conviction, such evidence must consist of proof of collateral facts and circumstances from which the existence of the main fact may be inferred according to reason and common experience. State v. Knight, 794 So. 2d 33, 2001 La. App. LEXIS 1636 (May 23, 2001).

The requirement that the elements must be proven such that every reasonable hypothesis of innocence is excluded, is an evidentiary guideline which functions to facilitate appellate review of whether a rational juror could have found a defendant guilty beyond a reasonable doubt. State v. Knight, 794 So. 2d 33, 2001 La. App. LEXIS 1636 (May 23, 2001).

When circumstantial evidence forms the basis for a conviction, such evidence must exclude every reasonable hypothesis of innocence; the court does not determine whether another possible hypothesis suggested by a defendant could afford an exculpatory explanation of events, but when evaluating the evidence in the light most favorable to the prosecution, the court determines whether the possible alternative hypothesis is sufficiently reasonable that a rational juror could have found proof of guilt beyond a reasonable doubt. State v. Derouselle, 769 So. 2d 141, 2000 La. App. LEXIS 2506 (Aug. 30, 2000), writ denied by La. 2000-2750, 799 So. 2d 491, 2001 La. LEXIS 4039 (La. Oct. 12, 2001).

La. Rev. Stat. § 15:438 is an evidentiary guideline to facilitate appellate review of whether a rational juror could have found a defendant guilty beyond a reasonable doubt. State v. Bullock, 766 So. 2d 585, 2000 La. App. LEXIS 1518 (June 14, 2000), writ denied by La. 2000-2114, 792 So. 2d 753, 2001 La. LEXIS 1692 (La. May 25, 2001).

When circumstantial evidence forms the basis of a conviction, such evidence must consist of proof of collateral facts and circumstances from which the existence of the main fact may be inferred according to reason and common experience; the elements must be proved such that every reasonable hypothesis of innocence is excluded. This is an evidentiary guideline to facilitate appellate review of whether a rational juror could have found a defendant guilty beyond a reasonable doubt, and all evidence, direct and circumstantial, must meet the reasonable doubt standard. State v. Womack-Grey, 764 So. 2d 108, 2000 La. App. LEXIS 1443 (May 17, 2000), reversed by, remanded by La. 00-1507, 805 So. 2d 1116, 2001 La. LEXIS 3294 (La. Dec. 7, 2001).

Elements of an offense must be proven such that every reasonable hypothesis of innocence is excluded, pursuant to La. Rev. Stat. Ann. § 15:438; section 15:438 is not a separate test but rather is an evidentiary guideline to facilitate appellate review of whether a rational juror could have found a defendant guilty beyond a reasonable doubt. State v. Harris, 742 So. 2d 997, 1999 La. App. LEXIS 2424 (Sept. 1, 1999), writ denied by La. 1999-2835, 758 So. 2d 146, 2000 La. LEXIS 915 (La. Mar. 24, 2000).

La. Rev. Stat. Ann. § 15:438 is an evidentiary guideline to facilitate appellate review of whether a rational juror could have found a defendant guilty beyond a reasonable doubt; all evidence, direct and circumstantial, must meet a reasonable doubt standard. State v. Riley, 744 So. 2d 664, 1999 La. App. LEXIS 2271 (Aug. 4, 1999), writ denied by La. 2000-2441, 793 So. 2d 182, 2001 La. LEXIS 1863 (La. June 1, 2001).

A conviction for possession of cocaine with intent to distribute was proper where evidence was sufficient for a reasonable jury to find beyond a reasonable doubt that defendant possessed the cocaine and had the requisite intent to distribute it. State v. Goodjoint, 716 So. 2d 139, 1998 La. App. LEXIS 1637 (June 24, 1998).

Under the circumstantial evidence test of La. Rev. Stat. Ann. § 15:438, defendant was found to have had dominion and control over the cocaine found in his house and vehicle. State v. Harris, 657 So. 2d 1072, 1995 La. App. LEXIS 1890 (June 23, 1995), writ denied by La. 95-2046, 662 So. 2d 477, 1995 La. LEXIS 2863 (La. Nov. 13, 1995).

Defendant’s conviction was supported by the evidence because the defendant was the driver of the vehicle and had access to the drugs, the owner of the vehicle and the passenger denied ownership and the defendant had prior arrest for the same offense. State v. Lee, 637 So. 2d 656, 1994 La. App. LEXIS 1251 (May 4, 1994), writ of certiorari denied by La. 94-1451, 644 So. 2d 631, 1994 La. LEXIS 2359 (La. Oct. 7, 1994).

A defendant was improperly found guilty of theft of property valued over five hundred dollars, after money turned up missing from a check cashing business, because the state introduced no physical evidence connecting defendant with the crime; several other people were unaccounted for and had access to keys to the business. State v. Baham, 509 So. 2d 795, 1987 La. App. LEXIS 9847 (June 23, 1987).

The rules associated with circumstantial evidence such as La. Rev. Stat. Ann. § 15:438 are simply tools or guides for the jury and methodology for the reviewing court to determine whether the rational juror under the Jackson v. Virginia standard might have concluded that a defendant’s alternative hypothesis of innocence is sufficiently unreasonable so as to allow the appellate court to conclude that the evidence, viewed most favorably in support of the verdict, proves a defendant’s guilt beyond a reasonable doubt. State v. Freeman, 506 So. 2d 1279, 1987 La. App. LEXIS 9438 (May 6, 1987).

Defendant was improperly convicted of cruelty to animals because there was no eyewitness testimony or direct proof that he shot the dogs while hunting ducks and the circumstantial evidence pursuant to La. Rev. Stat. Ann. § 15:438 did not show beyond a reasonable doubt that he was guilty of the offenses. State v. Hollie, 416 So. 2d 542, 1982 La. LEXIS 11376 (June 21, 1982).

At defendant’s trial for simple burglary, where there was evidence that defendant did not have authority to enter the victim’s house or remove its contents but was seeing doing both, such circumstantial evidence excluded every reasonable hypothesis of innocence pursuant to La. Rev. Stat. Ann. § 15:438; hence, on appeal the court affirmed defendant’s conviction and sentence. State v. Buxton, 416 So. 2d 71, 1982 La. LEXIS 11382 (June 21, 1982).

Totality of the evidence indicated that only defendant and the victim’s mother had access to the victim on the night of his murder, and the evidence presented was sufficient to support a finding that defendant was guilty of first-degree murder as a principal, if not directly responsible for the killing; based on the circumstantial evidence, if the jury assumed every fact to be proved that the evidence tended to prove, it would have been justified in concluding that every reasonable hypothesis of innocence had been excluded. State v. Lafleur, 398 So. 2d 1074, 1981 La. LEXIS 8063 (May 18, 1981).

••• Substantial Evidence

•••• General Overview. — Sufficient evidence existed to support a conviction for possession of marijuana, where (1) the evidence showed that police had received a complaint about drug activity at defendant’s residence, (2) a person fitting defendant’s description had sold drugs to an undercover agent from the residence, (3) marijuana was found on defendant’s bed during the execution of a search warrant, and (4) defendant lived at the residence; the facts showed that defendant exercised sufficient dominion and control over the drugs to amount to constructive possession, despite a girlfriend’s testimony regarding the ownership of the drugs. State v. Lathers, 868 So. 2d 881, 2004 La. App. LEXIS 318 (Feb. 23, 2004).

Evidence was insufficient where cocaine was located on the table in front of where defendant and another person were sitting, there was no evidence of smoking the cocaine, and no evidence of defendant’s relationship with that other person who lived in the residence; under La. Rev. Stat. Ann. § 15:438, every reasonable hypothesis of innocence was not excluded, as one could only speculate as to what defendant was doing in the residence. State v. Toups, 859 So. 2d 768, 2003 La. App. LEXIS 2868 (Oct. 8, 2003).

Evidence established defendant confronted the victim with a shotgun immediately before the victim was shot, an officer observed defendant putting down an object, which was later determined to be a shotgun, and eyewitness pointed out defendant to the officers as the shooter, and testified in court that the police arrested the shooter on the scene, and consequently, the evidence was clearly sufficient to establish defendant’s identity as the shooter. State v. Tumblin, 857 So. 2d 1045, 2003 La. App. LEXIS 2594 (Sept. 17, 2003).

Sufficient evidence existed to convict defendant of murder where two witnesses identified defendant as the shooter, and one of the witnesses saw defendant stand over the victim and fire shots. State v. Harris, 859 So. 2d 690, 2003 La. App. LEXIS 1707 (May 28, 2003), writ of certiorari denied by La. 2003-1977, 862 So. 2d 982, 2004 La. LEXIS 63 (La. Jan. 9, 2004).

Defendant’s parole officer received a tip from an anonymous female informant providing that the defendant was selling illegal narcotics and that there was a substantial amount of cocaine located in the defendant’s residence, she provided that the drugs could be specifically found in a hidden compartment in a dresser of drawers; when the officers located the hidden compartment, it contained two small bags of cocaine, a set of pinky scales, a razor blade that appeared to have cocaine residue on it, an exacto knife, and men’s jewelry, the larger bag of cocaine was located in a separate dresser in the same bedroom, as such, the evidence was sufficient to sustain defendant’s conviction. State v. Hamilton, 845 So. 2d 383, 2003 La. App. LEXIS 353 (Feb. 14, 2003), writ denied by La. 2003-1095, 872 So. 2d 480, 2004 La. LEXIS 1485 (La. Apr. 30, 2004).

Sufficient evidence existed to convict defendant of aggravated battery under La. Rev. Stat. § 14:34 where a second defendant held a gun to the victim’s head and was present when the first defendant shot the victim. State v. Wix, 838 So. 2d 41, 2003 La. App. LEXIS 166 (Jan. 15, 2003), writ denied by La. 2003-0678, 855 So. 2d 756, 2003 La. LEXIS 3026 (La. Oct. 17, 2003).

Where the target of a narcotics investigation was a known resident of a premises, but there was no evidence that a defendant lived in the residence or as to the defendant’s relationship with the known resident; and where despite the presence of crack cocaine and crack pipes on the table in front of the sofa upon which the defendant was sitting with the resident, there was no evidence that anyone had been smoking crack cocaine recently, that the defendant had purchased the crack, or any evidence of why the defendant was in the premises, there was no evidence from which it could be concluded beyond a reasonable doubt that the defendant specifically intended to gain dominion and control over any of the cocaine or cocaine-tainted contraband and did or omitted to do any act toward the accomplishing of that object so as to constitute the crime of attempted possession of cocaine. State v. Toups, 792 So. 2d 18, 2001 La. App. LEXIS 1672 (May 23, 2001), reversed by La. 2001-1875, 833 So. 2d 910, 2002 La. LEXIS 2885 (La. Oct. 15, 2002).

Under La. Rev. Stat. Ann. § 15:438, when circumstantial evidence forms the basis of a conviction, such evidence must consist of proof of collateral facts and circumstances from which the existence of the main fact may be inferred according to reason and common experience; the elements must be proved such that every reasonable hypothesis of innocence is excluded; this is an evidentiary guideline to facilitate appellate review of whether a rational juror could have found a defendant guilty beyond a reasonable doubt. State ex rel. T.E., 787 So. 2d 414, 2001 La. App. LEXIS 1190 (Apr. 11, 2001).

When circumstantial evidence forms the basis of the conviction, such evidence must consist of proof of collateral facts and circumstances from which the existence of the main fact may be inferred according to reason and common experience; under La. Rev. Stat. Ann. § 15:438 the elements must be proven such that every reasonable hypothesis of innocence is excluded; this is an evidentiary guideline to facilitate appellate review of whether a rational juror could have found a defendant guilty beyond a reasonable doubt. State v. Collins, 787 So. 2d 391, 2001 La. App. LEXIS 1220 (Apr. 11, 2001), writ denied by La. 2001-1408, 812 So. 2d 664, 2002 La. LEXIS 1272 (La. Apr. 12, 2002).

When circumstantial evidence forms the basis of the conviction, such evidence must consist of proof of collateral facts and circumstances from which the existence of the main fact may be inferred according to reason and common experience; the elements must be proven such that every reasonable hypothesis of innocence is excluded; this is not a separate test from, but rather an evidentiary guideline to facilitate appellate review of whether a rational juror could have found a defendant guilty beyond a reasonable doubt; all evidence, direct and circumstantial, must meet the Jackson reasonable doubt standard. State v. Hebert, 787 So. 2d 1041, 2001 La. App. LEXIS 1221 (Apr. 11, 2001), writ denied by La. 2001-1804, 811 So. 2d 905, 2002 La. LEXIS 848 (La. Mar. 15, 2002).

Defendant’s conviction for possession of heroin was affirmed where defendant was caught with a syringe and a bottle cap, admitted he was selling cocaine for his heroin habit, and a small amount of heroin residue was found in the bottle cap. State v. Carter, 773 So. 2d 268, 2000 La. App. LEXIS 2894 (Nov. 15, 2000), writ denied by La. 2001-0029, 801 So. 2d 1085, 2001 La. LEXIS 3248 (La. Nov. 21, 2001).

There was sufficient evidence under La. Code Crim. Proc. Ann. art. 821 to convict defendant of second-degree murder, a violation of La. Rev. Stat. Ann. § 14:30.1(A), and aggravated kidnapping, a violation of La. Rev. Stat. Ann. § 14:44. Although largely circumstantial, the evidence was competent under La. Rev. Stat. Ann. § 15:438 and showed that a reasonable person in the victim’s place could have believed, when confronted by a man desperate to get away and armed with a very large gun, that she would not have been safely released unless she complied with his demands. Because the victim is dead, requiring additional evidence that defendant expressly announced to the victim she would not be released unless she complied with his demands is overly technical and unnecessary. State v. Morris, 770 So. 2d 908, 2000 La. App. LEXIS 2923 (Nov. 3, 2000), writ denied by La. 2000-3293, 799 So. 2d 496, 2001 La. LEXIS 3996 (La. Oct. 12, 2001), writ of certiorari denied by 535 U.S. 934, 122 S. Ct. 1311, 152 L. Ed. 2d 220, 2002 U.S. LEXIS 1637, 70 U.S.L.W. 3577 (2002).

Trial court’s judgment of conviction of two defendants of armed robbery was reversed where the circumstantial evidence presented by the State was insufficient to support the convictions because it failed to exclude every reasonable hypothesis of innocence as required by La. Rev. Stat. Ann. § 15:438; no witness saw defendants enter or leave the loan company building that was robbed, the description of the perpetrator was devoid of any detail, and an alternate escape route existed. State v. Charleston, 764 So. 2d 322, 2000 La. App. LEXIS 1705 (June 23, 2000), writ denied by La. 2000-2603, 796 So. 2d 672, 2001 La. LEXIS 2809 (La. Sept. 14, 2001).

Evidence including the witness’ positive identification of defendant in a line up and at trial was sufficient to support defendant’s conviction of armed robbery beyond a reasonable and exclude every hypothesis of innocence under La. Rev. Stat. Ann. § 15:438. State v. McNeal, 765 So. 2d 1113, 2000 La. App. LEXIS 1507 (June 14, 2000), writ denied by La. 2000-2134, 797 So. 2d 684, 2001 La. LEXIS 2559 (La. Sept. 28, 2001).

The test for sufficiency of the evidence set forth in La. Rev. Stat. Ann. § 15:438, which requires that the elements of a crime must be proven such that every reasonable hypothesis of innocence is excluded, is not a separate test from the Jackson test, which requires that, viewing the evidence in the light most favorable to the prosecution, any rational trier of fact could have found proof beyond a reasonable doubt of each of the essential elements of the crime charged; rather, § 15:438 is an evidentiary guideline to facilitate appellate review of whether a rational juror could have found a defendant guilty beyond a reasonable doubt. State v. Johnson, 764 So. 2d 1113, 2000 La. App. LEXIS 1459 (May 17, 2000), writ denied by La. 2000-2297, 774 So. 2d 973, 2000 La. LEXIS 3160 (La. Nov. 17, 2000), writ denied by La. 2000-1827, 794 So. 2d 822, 2001 La. LEXIS 2177 (La. June 29, 2001).

In conducting a review for a sufficiency of the evidence challenge, the court must be expressly mindful of Louisiana’s circumstantial evidence test, i.e, assuming every fact to be proved that the evidence tends to prove, every reasonable hypothesis of innocence is excluded. State v. Lucas, 762 So. 2d 717, 2000 La. App. LEXIS 2028 (May 12, 2000).

Circumstantial evidence was sufficient to support a conviction of second-degree murder where it excluded any reasonable hypothesis of innocence as required by La. Rev. Stat. Ann. § 15:438. State v. Wade, 758 So. 2d 987, 2000 La. App. LEXIS 1151 (May 12, 2000), writ denied by La. 2000-2160, 797 So. 2d 684, 2001 La. LEXIS 2592 (La. Sept. 28, 2001).

Sufficient evidence existed to support defendant’s conviction for possession of a controlled dangerous substance with intent to distribute; a reasonable trier of fact could have concluded that the amount of marijuana defendant possessed was inconsistent with personal use and that the packaging of the marijuana was consistent with an intent to distribute. State v. Thomas, 745 So. 2d 776, 1999 La. App. LEXIS 2954 (Oct. 27, 1999), writ denied by La. 2000-1008, 775 So. 2d 445, 2000 La. LEXIS 3338 (La. Nov. 27, 2000), writ denied by La. 2000-0242, 775 So. 2d 1076, 2000 La. LEXIS 3416 (La. Dec. 8, 2000).

When circumstantial evidence forms the basis of a conviction, the evidence must exclude every reasonable hypothesis of innocence under La. Rev. Stat. Ann. § 15:438 is not a separate test, but is an evidentiary guideline to facilitate appellate review of whether a rational juror could have found defendant guilty beyond a reasonable doubt and all evidence, direct and circumstantial, must meet the general reasonable doubt standard. State v. Shields, 743 So. 2d 282, 1999 La. App. LEXIS 2498 (Sept. 15, 1999).

Defendant’s conviction for attempted forgery and forgery was reversed where the conviction had been based on circumstantial evidence and the evidence did not prove beyond a reasonable doubt that defendant committed the crimes charged; there was no evidence of defendant’s intent and no evidence that she was an active participant in any crime. State v. Durham, 748 So. 2d 1, 1999 La. App. LEXIS 2363 (Aug. 20, 1999), writ denied by La. 1999-2959, 759 So. 2d 91, 2000 La. LEXIS 1026 (La. Apr. 7, 2000).

When a conviction is based on circumstantial evidence, pursuant to La. Rev. Stat. Ann. § 15:438, the elements of a crime must be proven so that every reasonable hypothesis of innocence is excluded; § 15:438 is an evidentiary guideline to facilitate appellate review of whether a rational juror could have found a defendant guilty beyond a reasonable doubt. State v. Porter, 740 So. 2d 160, 1999 La. App. LEXIS 1541 (May 12, 1999).

Where a defendant convicted of violating La. Rev. Stat. Ann. § 14:56 argued on appeal that the circumstantial evidence presented at trial was insufficient to prove beyond a reasonable doubt that he was the person who damaged some neon bulbs, the court applied La. Rev. Stat. Ann. § 15:438 and determined that the State had carried its burden of proof because it had negated any reasonable probability of misidentification. State v. Moreau, 735 So. 2d 717, 1999 La. App. LEXIS 808 (Mar. 31, 1999), amended by La. App. 31879, 1999 La. App. LEXIS 1321 (La.App. 2 Cir. May 5, 1999).

Although a defendant did not attempt to flee from police officers, who testified that they saw the defendant drop a crack pipe as they arrested the defendant for trespassing, the visible cocaine residue in the pipe, combined with the defendant’s possession of the pipe, constituted sufficient evidence to support the defendant’s conviction for possession of cocaine. State v. Williams, 732 So. 2d 105, 1999 La. App. LEXIS 768 (Mar. 24, 1999), writ denied by La. 99-1184, 748 So. 2d 433, 1999 La. LEXIS 2422 (La. Oct. 1, 1999).

Residue of crack cocaine found in a pipe was sufficient to sustain defendant’s conviction of illegal possession, a violation of La. Rev. Stat. Ann. § 40:967(C), because defendant did not contest her possession of the pipe and because an expert testified that the testing proved that the substance was cocaine; the court ruled that under La. Rev. Stat. Ann. 15:438 a rational trier of fact could have found proof beyond a reasonable doubt of each of the elements of the crime charged sufficient to exclude every reasonable hypothesis of innocence. State v. Nowak, 727 So. 2d 526, 1998 La. App. LEXIS 3794 (Dec. 9, 1998).

When circumstantial evidence is used to prove the commission of the offense, La. Rev. Stat. Ann. § 15:438 provides that assuming every fact to be proved that the evidence tends to prove, in order to convict, it must exclude every reasonable hypothesis of innocence. State v. R.W., 721 So. 2d 943, 1998 La. App. LEXIS 2882 (Oct. 14, 1998).

When a conviction is based on circumstantial evidence, such evidence must exclude every reasonable hypothesis of innocence. This is not a stricter standard of review, but it is an evidentiary guide for the jury when it considers circumstantial evidence. When circumstantial evidence is sufficient to convict beyond a reasonable doubt and a rational trier of fact reasonably rejects the defendant’s hypothesis of innocence, that hypothesis fails; and, unless another hypothesis creates reasonable doubt, the defendant is guilty. State v. Perry, 720 So. 2d 345, 1998 La. App. LEXIS 2460 (July 22, 1998).

La. Rev. Stat. Ann. § 15:438 functions as an evidentiary guideline to facilitate appellate review of whether a rational juror could have found a defendant guilty beyond a reasonable doubt; the reasonable doubt standard was met for both defendants’ convictions for first-degree murder. State v. Smith, 717 So. 2d 1209, 1998 La. App. LEXIS 2527 (July 1, 1998), writ denied by La. 98-2228, 732 So. 2d 54, 1998 La. LEXIS 3812 (La. Dec. 18, 1998).

Circumstantial evidence was insufficient to prove intent to distribute cocaine because, inter alia, although the five to eight grams of crack cocaine took the form of $10 and $20 rocks, no paraphernalia was seized, and there was only one package; there were no baggies in which to package smaller amounts, and there were three persons in the vehicle that could have shared the rocks among themselves; no weapons or large sums of cash, which items were commonly seized in drug-distribution arrests, were found on defendant’s person or in the vehicle. State v. Robertson, 672 So. 2d 391, 1996 La. App. LEXIS 804 (Apr. 4, 1996).

Where police twice observed defendant remove something from a canister in a tree and bring it to a car, then drive away, and a subsequent search of the canister revealed that it contained eight rocks of cocaine, there was sufficient evidence to support defendant’s conviction for distribution of cocaine. State v. Cummings, 668 So. 2d 1132, 1996 La. LEXIS 606 (Feb. 28, 1996).

Where a deputy saw the defendant standing next to an empty vehicle and witnessed the defendant place a hand on the waistband, approach an empty vehicle, bend down into it, get up, close the door, and walk away and where the officer investigated and found a gun, the circumstantial evidence was sufficient to support a conviction of possession of a firearm by a convicted felon. State v. Francis, 665 So. 2d 596, 1995 La. App. LEXIS 3395 (Nov. 28, 1995).

La. Rev. Stat. Ann. § 15:438, pertaining to the sufficiency of circumstantial evidence to dispel reasonable hypotheses of innocence, did not alter or enhance the standard for the sufficiency of the evidence to convict under Jackson v. Virginia. State v. Hosford, 572 So. 2d 242, 1990 La. App. LEXIS 2601 (Nov. 14, 1990), writ of certiorari denied by 576 So. 2d 27, 1991 La. LEXIS 538 (La. 1991).

Evidence that the description of the robber’s clothing given by the victims sufficiently coincided with the arresting police officers’ recollections of defendant’s outer attire at the time of arrest; defendant was carrying one of the victim’s wallet at the time of arrest; money in the exact denomination claimed to have been taken by the victims was found on or near defendant’s person along with a.22 revolver matching the description of the gun used by the robber; along with testimony by the victims that defendant was of the same general height and build as their assailant; and finally, defendant made several incriminating statements to the authorities, was sufficient circumstantial evidence for a rational trier of fact to conclude beyond a reasonable doubt that defendant was the gunman who robbed the victims. State v. Brown, 556 So. 2d 248, 1990 La. App. LEXIS 55 (Jan. 24, 1990).

Where defendant transported his wife to promote her prostitution activities, carried records consistent with a prostitution operation, and arranged for the wife’s activity through an escort service, the evidence was sufficient to support defendant’s conviction of pandering and to exclude every reasonable hypothesis that defendant was engaged in legitimate activity. State v. Shaffer, 529 So. 2d 98, 1988 La. App. LEXIS 1496 (July 12, 1988).

Where the State’s case consisted of circumstantial evidence that defendant staged a burglary and his own beating to cover his strangulation of his wife, La. Rev. Stat. Ann. § 15:438 mandated that when the jury reasonably rejected defendant’s hypothesis of innocence, that hypothesis fell, and he was guilty in the absence of another hypothesis which raised a reasonable doubt. State v. Di Losa, 529 So. 2d 14, 1988 La. App. LEXIS 1256 (May 16, 1988), writ of certiorari denied by 538 So. 2d 1010, 1989 La. LEXIS 500 (La. 1989).

Circumstantial evidence that defendant had participated in an earlier robbery that same evening by standing lookout, his lengthy criminal history, his history with the other perpetrators, and the fact that he was out on probation for armed burglary of another convenience store allowed the jury at defendant’s trial for armed robbery to reasonably exclude all hypotheses of defendant’s guilt and to conclude that defendant was guilty of armed robbery as a principal by acting as the lookout. State v. Smith, 513 So. 2d 438, 1987 La. App. LEXIS 10094 (Sept. 23, 1987).

Although a low purchase price might have given defendant reason to suspect that the items were stolen, mere suspicion, not rising to the level of certainty required to form a belief, was not sufficient under La. Code Crim. Proc. Ann. art. 821 and La. Rev. Stat. Ann. § 15:438 to convict him of possession of stolen goods in violation of La. Rev. Stat. Ann. § 14:69. State v. Mangrum, 509 So. 2d 818, 1987 La. App. LEXIS 9872 (June 23, 1987).

There was sufficient circumstantial evidence, pursuant to La. Rev. Stat. Ann. § 15:438, to convict defendant of first-degree murder. State v. Deboue, 496 So. 2d 394, 1986 La. App. LEXIS 7734 (Oct. 9, 1986), writ of certiorari denied by 501 So. 2d 229, 1987 La. LEXIS 8478 (La. 1987).

Defendant’s conviction for second-degree murder for the fatal stabbing of his wife was supported by sufficient evidence because under La. Rev. Stat. Ann. § 15:438, even though no one saw defendant stab the victim, the numerous wounds over her body and defensive wounds to the hands, excluded every reasonable hypothesis of innocence, including defendant’s theory of self-defense pursuant to La. Rev. Stat. Ann. § 14:20. State v. Smith, 490 So. 2d 365, 1986 La. App. LEXIS 7078 (May 28, 1986), writ denied by 494 So. 2d 324, 1986 La. LEXIS 7227 (La. 1986).

Sufficient evidence supported defendant’s conviction for attempted simple burglary under the test set forth in La. Rev. Stat. Ann. § 15:438; although a co-defendant testified that defendant was not involved in the burglary, the jury was entitled to disbelieve the co-defendant’s version of the incident. State v. Cook, 465 So. 2d 825, 1985 La. App. LEXIS 8337 (Feb. 27, 1985), writ of certiorari denied by 467 So. 2d 532, 1985 La. LEXIS 8558 (La. 1985).

There was sufficient evidence to support defendant’s conviction because there was no issue as to whether defendant killed the victim and the facts provided a sufficient basis on which the jury could have properly concluded that defendant did not act in self-defense. State v. Martin, 458 So. 2d 454, 1984 La. LEXIS 9905 (Oct. 15, 1984).

Physical evidence that a victim was shot in the back by a gun pointed directly at her and a neighbor’s testimony that a gun was placed near the victim’s body after the neighbor first saw it, when defendant was the only other person present, were sufficient to support a jury verdict finding defendant guilty of manslaughter beyond a reasonable doubt. State v. Captville, 448 So. 2d 676, 1984 La. LEXIS 8438 (Feb. 27, 1984).

Defendant’s conviction for second-degree murder was affirmed where the court found that the jury properly excluded every reasonable hypothesis of defendant’s innocence; where circumstantial evidence was used to prove the commission of the offense, La. Rev. Stat. Ann. § 15:438 mandated that, assuming every fact to be proved that the evidence tended to prove, in order to convict, it had to exclude every reasonable hypothesis of innocence. State v. Wright, 445 So. 2d 1198, 1984 La. LEXIS 7980 (Jan. 16, 1984).

Trial evidence was found to be sufficient within the requirements of La. Rev. Stat. Ann. § 15:438 to establish beyond a reasonable doubt that defendant had murdered his victim in the perpetration of an aggravated rape under La. Rev. Stat. Ann. § 14:42 and an aggravated kidnapping under La. Rev. Stat. Ann. § 14:44, which supported his conviction for the offense of murder in the first-degree under La. Rev. Stat. Ann. § 14:30(1). State v. Rault, 445 So. 2d 1203, 1984 La. LEXIS 7984 (Jan. 16, 1984), writ of certiorari denied by 469 U.S. 873, 105 S. Ct. 225, 83 L. Ed. 2d 154, 1984 U.S. LEXIS 350, 53 U.S.L.W. 3241 (1984).

Where the prosecution used only circumstantial evidence to prove specific intent, an essential element of the crime of theft, the appellate court reviewed the evidence, pursuant to La. Rev. Stat. Ann. § 15:438, to determine whether a reasonable trier of fact could have concluded beyond a reasonable doubt that every reasonable hypothesis of innocence had been excluded. State v. Thibodeaux, 441 So. 2d 821, 1983 La. App. LEXIS 9818 (Dec. 14, 1983).

After incorporating the rule set forth in La. Rev. Stat. Ann. § 15:438 under the Jackson standard, the appellate court was required, in reviewing a criminal conviction, to determine that, viewing the evidence in the light most favorable to the prosecution, a reasonable trier of fact would have concluded beyond a reasonable doubt that every reasonable hypothesis of innocence had been excluded. State v. Burns, 441 So. 2d 843, 1983 La. App. LEXIS 9837 (Dec. 14, 1983).

Where the last customer to leave the victim’s store saw defendant’s vehicle outside the store around 10:00 p.m., where a deputy observed defendant and three occupants in the car on the evening in question, where a person living close to the spot at which the victim’s body was found heard a single gunshot at 10:30 p.m., and where a criminalistics expert testified that plaster casts of tire imprints found near the body matched the tires on defendant’s vehicle, this evidence, coupled with extensive testimony concerning defendant’s prior threats to rob and kill the victim, was sufficient to permit any rational trier of fact to conclude that defendant shot and killed the victim while engaged in the perpetration of a robbery. State v. Moore, 432 So. 2d 209, 1983 La. LEXIS 10348 (Apr. 4, 1983), writ of certiorari denied by 464 U.S. 986, 104 S. Ct. 435, 78 L. Ed. 2d 367 (1983).

Defendant’s conviction for receiving a stolen vehicle was reversed, because, viewing the evidence in the light most favorable to the prosecution, a rational trier of fact would have failed to conclude beyond a reasonable doubt that defendant knew or had good reason to know that vehicle had been stolen, where defendant’s fiancee testified that she saw defendant purchase the vehicle for $1,000, and a short delay in obtaining title papers did not necessarily give a person good reason to believe the vehicle had been stolen. State v. Ennis, 414 So. 2d 661, 1982 La. LEXIS 10987 (May 17, 1982).

Defendant’s conviction for receiving a stolen vehicle was reversed, because, viewing the evidence in the light most favorable to the prosecution, a rational trier of fact would have failed to conclude beyond a reasonable doubt that defendant knew or had good reason to know that vehicle had been stolen, the State failed to exclude every reasonable hypothesis of innocence regarding defendant’s failure to produce a certificate of title or bill of sale at the time of his arrest, and defendant’s failure to discover that the license plate was false within the short time the vehicle was in defendant’s possession was not unusual or suspicious. State v. Morris, 414 So. 2d 320, 1982 La. LEXIS 10993 (May 17, 1982).

Although defendant’s conviction for theft was based entirely upon circumstantial evidence, the conviction was affirmed because, viewing the evidence in the light most favorable to the prosecution, a rational trier of fact could well have concluded beyond a reasonable doubt that every reasonable hypothesis of innocence had been excluded as required by La. Rev. Stat. Ann. § 15:438. State v. Edwards, 400 So. 2d 1370, 1981 La. LEXIS 8592 (July 2, 1981).

Where a defendant’s conviction was based entirely on circumstantial evidence, and the defendant challenged the sufficiency of the evidence, the issue for the reviewing court was whether, viewing the evidence in the light most favorable to the prosecution, a rational trier of fact could have concluded beyond a reasonable doubt that every reasonable hypothesis of innocence had been excluded. State v. Austin, 399 So. 2d 158, 1981 La. LEXIS 8202 (May 18, 1981), overruled in part by State v. Graham, 422 So. 2d 123, 1982 La. LEXIS 12282 (La. 1982).

EVIDENCE

• General Overview. — Husband’s specific intent to murder his wife was established by his purchase of additional insurance on her life one week before the shooting and the presence of a spent shotgun shell which could be ejected only by the shooter’s deliberate action; his claim that the shotgun accidentally discharged while he was cleaning it was thus disproved. State v. Sheehan, 558 So. 2d 758, 1990 La. App. LEXIS 548 (Mar. 14, 1990), writ of certiorari denied by 566 So. 2d 394, 1990 La. LEXIS 2142 (La. 1990).

• Documentary Evidence

•• General Overview. — Based on defendant’s scrawled note to an accomplice that all but admitted defendant’s guilt and urged the accomplice to lie, the evidence excluded every reasonable hypothesis of innocence and the jury could have found defendant guilty of second-degree murder. State v. Whittaker, 479 So. 2d 380, 1985 La. App. LEXIS 10300 (Nov. 19, 1985).

• Hearsay

•• Exemptions

••• Confessions

•••• General Overview. — Where the state failed to prove beyond a reasonable doubt that a passenger’s death was caused, factually or legally, by injuries she sustained in an accident, defendant could not be convicted of criminal homicide on his own uncorroborated admission. State v. Phillips, 514 So. 2d 743, 1987 La. App. LEXIS 10546 (Oct. 28, 1987).

• Inferences & Presumptions

•• Inferences. — Without evidence that an obscene film was scheduled to be shown, under La. Rev. Stat. Ann. § 15:438, finding the film on the preparation table in the projectionist’s booth was insufficient to convict the projectionist of attempted obscenity in violation of La. Rev. Stat. Ann. § 14:27 because the inference that he intended to show the obscene film could not outweigh a reasonable hypothesis of innocence; the projectionist’s conviction and sentence were reversed. State v. Wilkinson, 477 So. 2d 919, 1985 La. App. LEXIS 9894 (Oct. 11, 1985).

• Procedural Considerations

•• Burdens of Proof

••• General Overview. — In a criminal case, both direct and circumstantial evidence must meet the reasonable-doubt standard. State v. Williams, 769 So. 2d 629, 2000 La. App. LEXIS 2530 (Aug. 23, 2000).

To prove guilt by circumstantial evidence, the State must exclude every reasonable hypothesis of innocence, and this requirement is not separate from the standard imposed by Jackson v. Virginia, as all evidence whether circumstantial or direct has to be sufficient under Jackson to satisfy a rational juror that defendant is guilty beyond a reasonable doubt. State v. Williams, 714 So. 2d 258, 1998 La. App. LEXIS 1369 (May 27, 1998).

•• Circumstantial & Direct Evidence. — Evidence was sufficient to have supported defendant’s convictions for possession of heroin and cocaine with the intent to distribute where both officers testified that they observed defendant engage in at least three hand-to-hand transactions with various people who met with him in the courtyard, but the jury apparently found the officers’ testimony to be more credible than that of defendant, who insisted that he was in the courtyard only to buy cocaine and that he possessed only the bags of marijuana. State v. Sykes, 900 So. 2d 156, 2005 La. App. LEXIS 1022 (Mar. 9, 2005), writ denied by La. 2006-0719, 938 So. 2d 67, 2006 La. LEXIS 2785 (La. Oct. 6, 2006).

Circumstantial evidence was sufficient to convict defendant of possession of marijuana with intent to distribute as a reasonable jury could find that defendant had constructive possession of the drugs that were found in the trunk of the driver’s car, and the jury was free to believe the driver’s testimony that she was driving defendant to Mississippi so that he could sell the drugs. State v. Bennett, 880 So. 2d 165, 2004 La. App. LEXIS 1977 (Aug. 18, 2004), writ denied by La. 2004-2556, 904 So. 2d 735, 2005 La. LEXIS 2172 (La. June 24, 2005).

Defendant had the requisite intent to kill or inflict great bodily harm, and the evidence was sufficient to support specific intent murder, where he knew the victim was waiting in a parked vehicle and it was an obvious inference that defendant was aware of the likelihood that the murder victim would witness whatever occurred between co-defendant and the assault victim; considering that defendant knew co-defendant had a weapon, and in fact admitted supplying co-defendant with the gun, the appellate court thought it clear that the murder victim’s injury or death was a foreseeable consequence of the plan defendant and co-defendant devised. State v. Wiley, 880 So. 2d 854, 2004 La. App. LEXIS 1072 (Apr. 27, 2004), writ denied by La. 2004-1298, 885 So. 2d 585, 2004 La. LEXIS 3215 (La. Oct. 29, 2004).

In a criminal prosecution for second-degree murder, defendant was properly convicted upon evidence that he stabbed and cut the victim 50 times; based on the circumstantial evidence, the jury could conclude that defendant had the requisite specific intent to kill or to inflict great bodily harm. State v. Sales, 867 So. 2d 849, 2004 La. App. LEXIS 403 (Mar. 3, 2004), writ denied by La. 2004-1305, 899 So. 2d 569, 2005 La. LEXIS 1288 (La. Apr. 22, 2005).

In all cases where an essential element of the crime is not proven by direct evidence, La. Rev. Stat. Ann. § 15:438 applies; as an evidentiary rule, § 15:438 restrains the fact finder in the first instance, as well as the reviewer on appeal, to accept as proven all that the evidence tends to prove and then to convict only if every reasonable hypothesis of innocence is excluded. State v. Sales, 867 So. 2d 849, 2004 La. App. LEXIS 403 (Mar. 3, 2004), writ denied by La. 2004-1305, 899 So. 2d 569, 2005 La. LEXIS 1288 (La. Apr. 22, 2005).

Whether circumstantial evidence excludes every reasonable hypothesis of innocence presents a question of law. State v. Sales, 867 So. 2d 849, 2004 La. App. LEXIS 403 (Mar. 3, 2004), writ denied by La. 2004-1305, 899 So. 2d 569, 2005 La. LEXIS 1288 (La. Apr. 22, 2005).

Where defendant entered an inhabited dwelling without authorization, he pulled the telephone from the wall, and committed batteries on the two victims, the evidence was sufficient to convict him of aggravated burglary; based on the circumstances, the jury could infer that defendant intended to commit a felony or theft therein. State v. Goldston, 868 So. 2d 196, 2004 La. App. LEXIS 437 (Feb. 25, 2004), writ denied by La. 2005-1413, 924 So. 2d 1004, 2006 La. LEXIS 703 (La. Feb. 17, 2006).

Sufficient evidence existed to support a conviction for possession of marijuana, where (1) the evidence showed that police had received a complaint about drug activity at defendant’s residence, (2) a person fitting defendant’s description had sold drugs to an undercover agent from the residence, (3) marijuana was found on defendant’s bed during the execution of a search warrant, and (4) defendant lived at the residence; the facts showed that defendant exercised sufficient dominion and control over the drugs to amount to constructive possession, despite a girlfriend’s testimony regarding the ownership of the drugs. State v. Lathers, 868 So. 2d 881, 2004 La. App. LEXIS 318 (Feb. 23, 2004).

In a case involving two counts of aggravated rape, one count of attempted aggravated rape, and one count of armed robbery, the State’s evidence at trial was sufficient to exclude every reasonable hypothesis of innocence and a rational trier of fact could have found beyond a reasonable doubt that defendant committed the offenses where there were striking similarities in the victims’ descriptions of their attacker and an officer identified a condom wrapper found at the scene of one of the crimes as belonging to defendant. State v. Evans, 864 So. 2d 682, 2003 La. App. LEXIS 3369 (Dec. 9, 2003), writ denied by La. 2004-0080, 872 So. 2d 1079, 2004 La. LEXIS 1621 (La. May 7, 2004), writ denied by La. 2005-1147, 904 So. 2d 684, 2005 La. LEXIS 2088 (La. June 17, 2005).

Circumstantial evidence was sufficient to support defendant’s convictions for conspiracy, possession of stolen property, and the attempted armed robbery where defendant drove the get-away car during the attempted robberies, loaned his car to an accomplice during the robberies, and shared in the proceeds. State v. Barton, 857 So. 2d 1189, 2003 La. App. LEXIS 2648 (Sept. 30, 2003), writ denied by La. 2003-3012, 866 So. 2d 817, 2004 La. LEXIS 696 (La. Feb. 20, 2004).

As to specific intent, defendant’s intent to kill or inflict great bodily harm could be inferred from defendant’s actions which included defendant’s admission that defendant repeatedly kicked the victim until she was unconscious, and with the other circumstantial evidence, the evidence clearly was sufficient to support the verdict of second-degree murder. State v. Finch, 853 So. 2d 680, 2003 La. App. LEXIS 2201 (July 23, 2003), writ of certiorari denied by La. 2003-2379, 865 So. 2d 738, 2004 La. LEXIS 411 (La. Feb. 6, 2004).

Where officers saw defendant on a street acting nervous, witnessed him drop a jar, and retrieved the jar, which was found to contain eight foils of heroin, such circumstantial evidence was sufficient to support defendant’s conviction for attempted possession of heroin. State v. Williams, 853 So. 2d 49, 2003 La. App. LEXIS 2170 (July 16, 2003).

Where a shopper’s purse was removed from her cart while she turned her back momentarily, she saw defendant walking through the store with her purse, an off-duty officer saw defendant drop the purse, and the officer subsequently apprehended defendant, such circumstantial evidence was sufficient to support defendant’s conviction for purse snatching. State v. Boss, 848 So. 2d 75, 2003 La. App. LEXIS 1603 (May 28, 2003), writ denied by La. 2003-1968, 872 So. 2d 508, 2004 La. LEXIS 1736 (La. May 14, 2004).

Where a juvenile defendant and the victim (longtime friends) fought earlier in the evening while drinking, and the victim then came to defendant’s home, and ignored defendant’s command not to enter, the circumstantial evidence showed the “shoot the burglar” provision was not applicable to justify defendant killing the victim, as defendant had several alternatives which could have been utilized to avoid deadly force, including beating up the victim, as defendant had in fact done earlier. State in re D.P.B., 846 So. 2d 753, 2003 La. LEXIS 1610 (May 20, 2003).

Where the circumstantial evidence showed that: (1) Defendant admitted being with the victim in close proximity to where her body was discovered and admitted striking the victim when he caught her trying to steal his money, (2) an eyewitness observed defendant forcibly restraining the crying victim who was begging to be released from his grasp, (3) defendant told his girlfriend that the victim was dead before the victim’s body had been discovered, (4) defendant moved to another state after the victim’s funeral, (5) the coroner testified that the victim had been murdered, and (6) defendant claimed that someone else murdered the victim or that she died accidentally, the circumstantial evidence was sufficient to support the defendant’s conviction and sentence. Based on all of the circumstances, the trial court could have rationally concluded that: (1) The State proved the elements of manslaughter under La. Rev. Stat. Ann. § 14:31(A)(2)(a), (2) defendant killed the victim, and (3) defendant failed to present any reasonable hypotheses of innocence under La. Rev. Stat. Ann. § 15:438. State v. Brown, 846 So. 2d 715, 2003 La. LEXIS 1600 (May 20, 2003).

Evidence was sufficient to show defendant lived at a house where drugs and gun were found where the testimony of the defense witnesses regarding defendant’s nonresident status for the house was contradicted by the presence of numerous personal effects suggesting defendant’s residency in the home; additionally, a police officer’s testimony revealed that his search of the residence was prompted by information from a confidential informant who identified defendant’s dealings with PCP and marijuana and his possession of the.380 handgun. State v. Anderson, 842 So. 2d 1222, 2003 La. App. LEXIS 1040 (Apr. 9, 2003).

Circumstantial evidence consists of proof of collateral facts and circumstances from which the existence of the main fact may be inferred according to reason and common experience, and for circumstantial evidence to convict, it must exclude every reasonable hypotheses of innocence. State v. Anderson, 842 So. 2d 1222, 2003 La. App. LEXIS 1040 (Apr. 9, 2003).

There was sufficient evidence to show that defendant knew the drugs were in his car or that he exercised control over them and that it was he, not his passenger, who had thrown the drugs out of the passenger window while defendant was being chased by the police. State v. Robinson, 846 So. 2d 76, 2003 La. App. LEXIS 1018 (Apr. 8, 2003), writ denied by La. 2003-1361, 860 So. 2d 1131, 2003 La. LEXIS 3561 (La. Nov. 26, 2003).

Circumstantial evidence consists of proof of collateral facts and circumstances from which the existence of the main fact may be inferred according to reason and common experience, and in cases involving circumstantial evidence, the trial judge must instruct the jurors that the evidence must exclude every reasonable hypothesis of innocence; ultimately, all evidence, both direct and circumstantial, must be sufficient to support the conclusion that the defendant is guilty beyond a reasonable doubt. State v. Robinson, 846 So. 2d 76, 2003 La. App. LEXIS 1018 (Apr. 8, 2003), writ denied by La. 2003-1361, 860 So. 2d 1131, 2003 La. LEXIS 3561 (La. Nov. 26, 2003).

When circumstantial evidence is used to prove the commission of the offense, La. Rev. Stat. Ann. § 15:438 requires that “assuming every fact to be proved that the evidence tends to prove, in order to convict, it must exclude every reasonable hypothesis of innocence”; this statutory test works with the Jackson constitutional sufficiency test to evaluate whether all evidence, direct and circumstantial, is sufficient to prove guilt beyond a reasonable doubt to a rational jury. State v. Williams, 846 So. 2d 22, 2003 La. App. LEXIS 1022 (Apr. 8, 2003).

Circumstantial evidence consists of proof of collateral facts and circumstances from which the existence of the main fact may be inferred according to reason and common experience, and when circumstantial evidence is used to prove a case, the trial judge must instruct the jury that, “assuming every fact to be proved that the evidence tends to prove, in order to convict, it must exclude every reasonable hypothesis of innocence”. State v. Williams, 846 So. 2d 22, 2003 La. App. LEXIS 1022 (Apr. 8, 2003).

Although there was no direct evidence at trial that a victim of obscenity was unmarried, as required by La. Rev. Stat. Ann. § 14:106(G)(4), the circumstantial evidence provided adequate proof where the victim testified at trial that, at the time of the offense, she was 13 years old and a student at a middle school, after the incident occurred, she went directly home, her mother was not there, so she enlisted the help of her sister to telephone her mother, and the police, not her husband, the victim lived with her mother and sister and no husband was mentioned, and when she went to the sheriff’s office to view mug shots, her mother, not her husband, accompanied her; therefore, it could reasonably have been inferred that the victim was not married. State v. Williams, 846 So. 2d 22, 2003 La. App. LEXIS 1022 (Apr. 8, 2003).

Where the only evidence of defendant’s possession of a firearm in violation of La. Rev. Stat. Ann. § 14:95.1 was that he was a passenger in the car and had been sitting near where the gun was found, but he denied owning or possessing the gun, another passenger later admitted that it was her gun, and no one saw defendant make movements that would have allowed him to put the gun on the floorboard, the evidence did not exclude the possibility that the gun was already in the car when defendant entered or that it was put there by another passenger; hence, on appeal, the court reversed defendant’s conviction for possession of a firearm by a convicted felon. State v. Johnson, 839 So. 2d 1247, 2003 La. App. LEXIS 664 (Mar. 14, 2003), reversed by La. 03-1228, 870 So. 2d 995, 2004 La. LEXIS 1241 (La. Apr. 14, 2004).

Evidence was sufficient to convict defendant of simple burglary where, defendant did not have authorization to enter the vehicle, a witness observed defendant from approximately 30 feet away on a well-lit sunny day and looked at his face for 20 seconds before defendant took off running, and the witness’s description of defendant and his clothing enabled the officer to track down defendant soon after the incident. State v. Smith, 844 So. 2d 119, 2003 La. App. LEXIS 644 (Mar. 11, 2003).

Statutory rule with regard to the use of circumstantial evidence to sustain a conviction is found in La. Rev. Stat. Ann. § 15:438; this section provides that “assuming every fact to be proved that the evidence tends to prove, in order to convict, it must exclude every reasonable hypothesis of innocence.” State v. Wright, 840 So. 2d 1271, 2003 La. App. LEXIS 610 (Mar. 7, 2003).

Circumstantial evidence consists of proof of collateral facts and circumstances from which the existence of the main fact may be inferred according to reason and common experience; where circumstantial evidence is used to prove a case, the trial judge must instruct the jury that, assuming every fact to be proved that the evidence tends to prove, in order to convict, it must exclude every reasonable hypothesis of innocence. State v. Marshall, 841 So. 2d 881, 2003 La. App. LEXIS 461 (Feb. 25, 2003), writ denied by La. 2003-0909, 854 So. 2d 345, 2003 La. LEXIS 2663 (La. Sept. 26, 2003).

Where an agent observed a second person exchange what the agent believed was money for an object with defendant, a packet of heroin was found in the second person’s hand, 17 more packets were found in the second person’s pocket, and “dosage units,” of heroin, cash, and a handgun were found in defendant’s possession, the evidence, although circumstantial, was sufficient to support defendant’s conviction for possession of heroin with the specific intent to distribute the heroin. State v. Sandoval, 841 So. 2d 977, 2003 La. App. LEXIS 474 (Feb. 25, 2003), writ of certiorari denied by La. 2003-0853, 855 So. 2d 308, 2003 La. LEXIS 2777 (La. Oct. 3, 2003).

Where a surveillance tape showed defendant exchanging a substance for money with an undercover agent, there was sufficient circumstantial evidence to show that defendant had the specific intent to participate in the distribution of heroin; therefore, he was properly convicted of attempted distribution of cocaine, despite an allegation that defendant was unaware of the contents of the package. State v. Thomas, 841 So. 2d 45, 2003 La. App. LEXIS 489 (Feb. 19, 2003).

Prima facie case of conspiracy is presented by introduction of evidence which, if unrebutted, is sufficient to establish the fact of conspiracy, and the elements of conspiracy may be proven by direct or circumstantial evidence, assuming every fact to be proved that the evidence tends to prove, but the evidence must exclude every reasonable hypothesis of innocence in order to convict by circumstantial evidence alone; whether circumstantial evidence excludes every reasonable hypothesis of innocence presents a question of law. State v. Kelley, 836 So. 2d 1243, 2003 La. App. LEXIS 95 (Jan. 29, 2003).

Where police officer testified that a syringe containing heroin was found on the driver’s side floorboard, a spoon containing heroin was found on the center console between the driver and passenger seats, that when defendant opened his hand, a red cap to a syringe fell to the ground, and defendant’s statement about “wanting to get a little high” indicated that defendant had knowledge of, and control over, the heroin found in the syringe and spoon, the evidence was sufficient to prove that defendant attempted to possess heroin. State v. Sylvester, 834 So. 2d 1184, 2002 La. App. LEXIS 3921 (Dec. 11, 2002).

Circumstantial evidence was sufficient to convict defendant for armed robbery where one of his co-defendants testified at trial that, before the robbery, she had given him a blue bandanna, the victims testified that one of the perpetrators wore a blue scarf or bandanna on his face, and a police deputy testified that he found a blue bandanna on the ground outside of the restaurant. State v. Sanborn, 831 So. 2d 320, 2002 La. App. LEXIS 3147 (Oct. 16, 2002), writ denied by La. 2002-3130, 854 So. 2d 346, 2003 La. LEXIS 2642 (La. Sept. 26, 2003), writ denied by 969 So. 2d 623, 2007 La. LEXIS 2827 (La. 2007).

The standard under La. Rev. Stat. Ann. § 15:438 is not a separate test from the Jackson standard, but rather provides a helpful basis for determining the existence of reasonable doubt. State v. Segura, 829 So. 2d 587, 2002 La. App. LEXIS 2841 (Sept. 30, 2002), writ denied by La. 2002-2696, 840 So. 2d 569, 2003 La. LEXIS 893 (La. Mar. 28, 2003).

Where a case involved circumstantial evidence and the trier of fact reasonably rejected the hypothesis of innocence presented by the defense, defendant could be found guilty unless there was another hypothesis that raised a reasonable doubt. State v. Gordon, 809 So. 2d 549, 2002 La. App. LEXIS 216 (Feb. 15, 2002), writ denied by La. 2004-2438, 904 So. 2d 733, 2005 La. LEXIS 2165 (La. June 24, 2005).

In a second-degree murder case, the requirement of La. Rev. Stat. § 15:438 regarding circumstantial evidence did not establish a standard separate from the Jackson standard, but provided a helpful methodology for determining the existence of reasonable doubt. State v. Chattman, 800 So. 2d 1043, 2001 La. App. LEXIS 2402 (Oct. 30, 2001), writ denied by La. 2001-3320, 833 So. 2d 332, 2002 La. LEXIS 3763 (La. Dec. 19, 2002).

An appellate court must determine that, viewing the evidence in the light most favorable to the prosecution, a reasonable trier of fact would have concluded beyond a reasonable doubt that every reasonable hypothesis of innocence had been excluded. State v. B.J.D., 799 So. 2d 563, 2001 La. App. LEXIS 2007 (Sept. 26, 2001).

When dealing with circumstantial evidence only, La. Rev. Stat. Ann. § 15:438 mandates that, assuming every fact to be proved that the evidence tends to prove, in order to convict the evidence must exclude every reasonable hypothesis of innocence. State v. M.M., 802 So. 2d 43, 2001 La. App. LEXIS 1932 (Aug. 29, 2001), writ denied by La. 2001-3370, 826 So. 2d 1121, 2002 La. LEXIS 2934 (La. Oct. 4, 2002).

When circumstantial evidence forms the basis of a conviction, such evidence must consist of proof of collateral facts and circumstances from which the existence of the main fact may be inferred according to reason and common experience under La. Rev. Stat. § 15:438. State v. Alvarez, 792 So. 2d 875, 2001 La. App. LEXIS 1802 (July 18, 2001), writ denied by La. 2001-2437, 824 So. 2d 1190, 2002 La. LEXIS 2622 (La. Sept. 13, 2002), writ denied by La. 2001-3051, 824 So. 2d 1185, 2002 La. LEXIS 2627 (La. Sept. 13, 2002).

When circumstantial evidence forms the basis of the conviction, such evidence must consist of proof of collateral facts and circumstances from which the existence of the main fact may be inferred according to reason and common experience. State v. Knight, 794 So. 2d 33, 2001 La. App. LEXIS 1636 (May 23, 2001).

The requirement that the elements must be proven such that every reasonable hypothesis of innocence is excluded, is an evidentiary guideline which functions to facilitate appellate review of whether a rational juror could have found a defendant guilty beyond a reasonable doubt. State v. Knight, 794 So. 2d 33, 2001 La. App. LEXIS 1636 (May 23, 2001).

When circumstantial evidence is used to prove the commission of the offense, the mandate of La. Rev. Stat. Ann. § 15:438 is not a purely separate test from the Jackson sufficiency standard to be applied instead of a sufficiency of the evidence test whenever circumstantial evidence forms the basis of the conviction; ultimately, all evidence, both direct and circumstantial must be sufficient under Jackson to satisfy a rational juror that the defendant is guilty beyond a reasonable doubt. State v. Roberts, 786 So. 2d 933, 2001 La. App. LEXIS 913 (May 9, 2001), writ denied by La. 2001-1582, 813 So. 2d 1099, 2002 La. LEXIS 1880 (La. Apr. 26, 2002).

Circumstantial evidence consists of proof of collateral facts and circumstances from which the existence of the main fact may be inferred according to reason and common experience; when circumstantial evidence is used to prove a case, the trial judge must instruct the jury that, assuming every fact to be proved that the evidence tends to prove, in order to convict, it must exclude every reasonable hypothesis of innocence. State v. Sumling, 786 So. 2d 843, 2001 La. App. LEXIS 838 (Apr. 24, 2001), writ denied by La. 2001-1483, 813 So. 2d 418, 2002 La. LEXIS 1328 (La. Apr. 19, 2002).

When circumstantial evidence forms the basis of the conviction, such evidence must consist of proof of collateral facts and circumstances from which the existence of the main fact may be inferred according to reason and common experience; the elements must be proven such that every reasonable hypothesis of innocence is excluded; this is not a separate test from, but rather an evidentiary guideline to facilitate appellate review of whether a rational juror could have found a defendant guilty beyond a reasonable doubt; all evidence, direct and circumstantial, must meet the Jackson reasonable doubt standard. State v. Hebert, 787 So. 2d 1041, 2001 La. App. LEXIS 1221 (Apr. 11, 2001), writ denied by La. 2001-1804, 811 So. 2d 905, 2002 La. LEXIS 848 (La. Mar. 15, 2002).

Where a retired law enforcement officer testified about defendant’s physical characteristics indicating that defendant was under the influence of alcohol, and there was circumstantial evidence from defendant’s own testimony that he had been drinking while operating a boat, there was sufficient evidence for the jury to convict defendant of operating a boat while intoxicated. State v. Anderson, 784 So. 2d 666, 2001 La. App. LEXIS 727 (Mar. 28, 2001), writ denied by La. 2001-1558, 813 So. 2d 421, 2002 La. LEXIS 1337 (La. Apr. 19, 2002).

Where officers watched the defendant going in and out of an apartment exchanging objects for currency and nine of his purchasers were stopped and found to be in possession of heroin and the apartment was found to contain heroin, there was sufficient evidence, even though some may have been circumstantial in nature, to support the seven convictions for distribution of heroin and the one conviction for possession with intent to distribute heroin.. State v. Flowers, 782 So. 2d 685, 2001 La. App. LEXIS 601 (Mar. 7, 2001), writ denied by La. 2001-1175, 811 So. 2d 896, 2002 La. LEXIS 913 (La. Mar. 15, 2002).

Evidence was sufficient to convict defendant of theft in violation of La. Rev. Stat. Ann. § 14:67.10 where a storekeeper testified to a classic “split” operation which resulted with defendant being caught outside the store with a stolen jacket; as required by La. Rev. Stat. Ann. § 15:438, this circumstantial evidence excluded defendant’s hypotheses of how he came to be in possession of the jacket. State v. Baylis, 782 So. 2d 129, 2001 La. App. LEXIS 397 (Feb. 28, 2001).

Circumstantial evidence was sufficient, under La. Rev. Stat. Ann. § 15:438 to support defendant’s conviction where defendant presented two different versions of the facts, and the State presented the testimony of several deputies that defendant and a deputy engaged in two transactions involving the sale of narcotics; while defendant claimed the police were lying, the jury could believe the State’s witnesses. State v. Eskano, 779 So. 2d 148, 2001 La. App. LEXIS 66 (Jan. 30, 2001).

When circumstantial evidence is used to prove commission of the offense, La. Rev. Stat. Ann. § 15:438 provides that, assuming every fact to be proved that the evidence tends to prove, in order to convict it must exclude every reasonable hypothesis of innocence; conviction for theft of goods was upheld where there was sufficient circumstantial evidence (provided by several store employees) of defendant’s bagging of merchandise in store aisles. State v. Weidenbacker, 782 So. 2d 1040, 2001 La. App. LEXIS 25 (Jan. 23, 2001).

When circumstantial evidence formed the basis of a conviction, such evidence had to consist of proof of collateral facts and circumstances from which the existence of the main fact could be inferred according to reason and common experience; the elements had to be proven such that every reasonable hypothesis of innocence was excluded. State v. Hodge, 781 So. 2d 575, 2001 La. App. LEXIS 159 (Jan. 17, 2001), writ denied by La. 2001-0432, 806 So. 2d 666, 2002 La. LEXIS 276 (La. Jan. 25, 2002).

Defendant’s conviction for possession of heroin was affirmed where defendant was caught with a syringe and a bottle cap, admitted he was selling cocaine for his heroin habit, and a small amount of heroin residue was found in the bottle cap. State v. Carter, 773 So. 2d 268, 2000 La. App. LEXIS 2894 (Nov. 15, 2000), writ denied by La. 2001-0029, 801 So. 2d 1085, 2001 La. LEXIS 3248 (La. Nov. 21, 2001).

Defendant’s conviction for possession of cocaine was affirmed where the evidence concerning cocaine seized near the scene of a car crash defendant was involved in while eluding police was sufficient alone to sustain his conviction. State v. Martin, 2000 La. App. LEXIS 2956 (Nov. 15, 2000).

Defendants’ conviction for drug offenses were confirmed where sufficient evidence of guilt was found; defendants where found in a room with a large amount of drugs, paraphernalia, and cash on a table. State v. Holmes, 791 So. 2d 669, 2000 La. App. LEXIS 2812 (Nov. 8, 2000), affirmed by La. App. 99-0898, 791 So. 2d 669, 2001 La. App. LEXIS 1751 (La.App. 4 Cir. June 27, 2001).

When circumstantial evidence forms the basis of the conviction, such evidence must consist of proof of collateral facts and circumstances from which the existence of the main fact may be inferred according to reason and common experience and, pursuant to La. Rev. Stat. Ann. § 15:438, the elements must be proven such that every reasonable hypothesis of innocence is excluded. State v. Jones, 773 So. 2d 234, 2000 La. App. LEXIS 2804 (Nov. 8, 2000), writ denied by La. 2001-0476, 805 So. 2d 1194, 2002 La. LEXIS 111 (La. Jan. 4, 2002).

La. Rev. Stat. Ann. § 15:438 is not a separate test from the Jackson test, but rather is an evidentiary guideline to facilitate appellate review of whether a rational juror could have found a defendant guilty beyond a reasonable doubt. State v. Jones, 773 So. 2d 234, 2000 La. App. LEXIS 2804 (Nov. 8, 2000), writ denied by La. 2001-0476, 805 So. 2d 1194, 2002 La. LEXIS 111 (La. Jan. 4, 2002).

There was sufficient evidence to support defendant’s second-degree murder conviction under La. Code Crim. P. Ann. art. 821, which was an objective standard for testing both direct and circumstantial evidence for reasonable doubt, given that he shot his victim at close range and did not appear to act in the heat of passion. Pursuant to La. Rev. Stat. Ann. § 15:438, the trial court was satisfied that the overall evidence excluded every reasonable hypothesis of innocence. State v. Cummings, 771 So. 2d 874, 2000 La. App. LEXIS 2916 (Nov. 3, 2000).

There was sufficient evidence under La. Code Crim. Proc. Ann. art. 821 to convict defendant of second-degree murder, a violation of La. Rev. Stat. Ann. § 14:30.1(A), and aggravated kidnapping, a violation of La. Rev. Stat. Ann. § 14:44. Although largely circumstantial, the evidence was competent under La. Rev. Stat. Ann. § 15:438 and showed that a reasonable person in the victim’s place could have believed, when confronted by a man desperate to get away and armed with a very large gun, that she would not have been safely released unless she complied with his demands. Because the victim is dead, requiring additional evidence that defendant expressly announced to the victim she would not be released unless she complied with his demands is overly technical and unnecessary. State v. Morris, 770 So. 2d 908, 2000 La. App. LEXIS 2923 (Nov. 3, 2000), writ denied by La. 2000-3293, 799 So. 2d 496, 2001 La. LEXIS 3996 (La. Oct. 12, 2001), writ of certiorari denied by 535 U.S. 934, 122 S. Ct. 1311, 152 L. Ed. 2d 220, 2002 U.S. LEXIS 1637, 70 U.S.L.W. 3577 (2002).

Where defendant was the driver of a car for a co-defendant who was accused of armed robbery and second-degree murder in connection with a drug encounter, watched the killing through the rearview mirror, had an AK-47 gun readily available to him, and sped away from the scene with the co-defendant without attempting to aid the victim, the jury could have determined that the circumstantial evidence excluded the reasonable hypothesis that defendant was an innocent bystander, but knew that the co-defendant intended to commit an armed robbery. State v. Cazenave, 772 So. 2d 854, 2000 La. App. LEXIS 2693 (Oct. 31, 2000), writ denied by La. 2000-3297, 799 So. 2d 1151, 2001 La. LEXIS 3926 (La. Oct. 26, 2001), writ denied by La. 2002-2713, 855 So. 2d 339, 2003 La. LEXIS 2894 (La. Oct. 10, 2003).

When circumstantial evidence is used to prove the commission of a criminal offense every fact of circumstantial evidence that tends to prove the offense must exclude every reasonable hypothesis of innocence, in order to convict. State v. Jones, 772 So. 2d 788, 2000 La. App. LEXIS 2488 (Oct. 18, 2000).

Defendant’s conviction for aggravated cruelty to animals in violation of La. Rev. Stat. Ann. § 14:102.1 and sentence were proper where sufficient circumstantial evidence existed supporting defendant’s conviction and where every reasonable hypothesis of innocence was excluded, as required under La. Rev. Stat. Ann. § 15:438. State v. Collins, 768 So. 2d 674, 2000 La. App. LEXIS 2187 (Sept. 27, 2000).

Pursuant to La. Rev. Stat. Ann. § 15:438, when circumstantial evidence was presented in defendant’s second-degree murder trial, although the jury was required to exclude every reasonable hypothesis of innocence and assume every fact to be proved that the evidence tended to prove, the hypothesis of innocence was overcome by the substantial amount of evidence supporting the contention that defendant murdered the victims. State v. McGrew, 769 So. 2d 782, 2000 La. App. LEXIS 2180 (Sept. 26, 2000), writ denied by La. 2000-2852, 799 So. 2d 492, 805 So. 2d 1196, 2001 La. LEXIS 4042 (La. Oct. 12, 2001).

When circumstantial evidence forms the basis for a conviction, such evidence must exclude every reasonable hypothesis of innocence; the court does not determine whether another possible hypothesis suggested by a defendant could afford an exculpatory explanation of events, but when evaluating the evidence in the light most favorable to the prosecution, the court determines whether the possible alternative hypothesis is sufficiently reasonable that a rational juror could have found proof of guilt beyond a reasonable doubt. State v. Derouselle, 769 So. 2d 141, 2000 La. App. LEXIS 2506 (Aug. 30, 2000), writ denied by La. 2000-2750, 799 So. 2d 491, 2001 La. LEXIS 4039 (La. Oct. 12, 2001).

Defendant was properly convicted of two counts of aggravated rape where the state put forth evidence showing that defendant used force to overcome his victims, that he prevented them from resisting, and that he was armed with a dangerous weapon. State v. Harris, 765 So. 2d 1230, 2000 La. App. LEXIS 2097 (Aug. 25, 2000), writ denied by La. 2000-2868, 795 So. 2d 322, 2001 La. LEXIS 2415 (La. Aug. 24, 2001).

In a criminal case, both direct and circumstantial evidence must meet the reasonable-doubt standard. State v. Williams, 769 So. 2d 629, 2000 La. App. LEXIS 2530 (Aug. 23, 2000).

When circumstantial evidence is used to prove the commission of the offense La. Rev. Stat. Ann. § 15:438 mandates that, assuming every fact to be proved that the evidence tends to prove, in order to convict, it must exclude every reasonable hypothesis of innocence; the requirement of § 15:438 does not establish a standard separate from the Jackson standard, but rather provides a helpful methodology for determining the existence of reasonable doubt. State v. Jackson, 767 So. 2d 848, 2000 La. App. LEXIS 1859 (July 25, 2000), writ denied by La. 2000-2528, 798 So. 2d 960, 2001 La. LEXIS 2923 (La. Oct. 5, 2001).

Trial court’s judgment of conviction of two defendants of armed robbery was reversed where the circumstantial evidence presented by the State was insufficient to support the convictions because it failed to exclude every reasonable hypothesis of innocence as required by La. Rev. Stat. Ann. § 15:438; no witness saw defendants enter or leave the loan company building that was robbed, the description of the perpetrator was devoid of any detail, and an alternate escape route existed. State v. Charleston, 764 So. 2d 322, 2000 La. App. LEXIS 1705 (June 23, 2000), writ denied by La. 2000-2603, 796 So. 2d 672, 2001 La. LEXIS 2809 (La. Sept. 14, 2001).

Under La. Rev. Stat. Ann. § 15:438, sufficient evidence supported defendant’s convictions for illegal deer hunting under La. Rev. Stat. Ann. §§ 56:116.3(A)(1)(b), 56:116.3(F), 56:116(B)(1); when viewed in the light most favorable to the prosecution, evidence of three young men in a vehicle carrying a magazine-loaded, high-powered rifle while shining a spotlight into a secluded rural area known to have a large deer population was sufficient proof of an attempt to “take” under La. Rev. Stat. Ann. § 56:8(55), (95). State v. Robinson, 764 So. 2d 190, 2000 La. App. LEXIS 1683 (June 21, 2000).

Circumstantial evidence was sufficient to support a conviction of second-degree murder where it excluded any reasonable hypothesis of innocence as required by La. Rev. Stat. Ann. § 15:438. State v. Wade, 758 So. 2d 987, 2000 La. App. LEXIS 1151 (May 12, 2000), writ denied by La. 2000-2160, 797 So. 2d 684, 2001 La. LEXIS 2592 (La. Sept. 28, 2001).

La. Rev. Stat. sec. 15:438 is not a separate test from that required by U.S. Const. amend. XIV, but rather an evidentiary guideline to facilitate appellate review of whether a rational juror could have found a defendant guilty beyond a reasonable doubt; all evidence, direct and circumstantial, must meet the reasonable doubt standard. State v. Sam, 761 So. 2d 72, 2000 La. App. LEXIS 1241 (Apr. 19, 2000), writ denied by La. 2000-1890, 796 So. 2d 672, 2001 La. LEXIS 2807 (La. Sept. 14, 2001).

In order to prove guilt by circumstantial evidence, the state must exclude every reasonable hypothesis of innocence; this is not separate from the Jackson standard for testing the sufficiency of evidence, as ultimately all evidence, both direct and circumstantial, must be sufficient under Jackson to satisfy a rational juror that the defendant is guilty beyond a reasonable doubt. State v. Snavely, 759 So. 2d 950, 2000 La. App. LEXIS 849 (Apr. 12, 2000), writ denied by La. 2000-1439, 785 So. 2d 840, 2001 La. LEXIS 658 (La. Feb. 16, 2001).

Defendant was properly convicted of a third offense of driving while intoxicated in violation of La. Rev. Stat. Ann. § 14:98 where the evidence was sufficient to allow any rational trier of fact to find the essential elements of the crime and conclude his guilt beyond a reasonable doubt, as required by La. Code Crim. Proc. Ann. art. 821(B). State v. Olivier, 764 So. 2d 992, 2000 La. App. LEXIS 1035 (Mar. 31, 2000).

La. Rev. Stat. sec. 15:438 is an evidentiary guideline to facilitate appellate review of whether a rational juror could have found a defendant guilty beyond a reasonable doubt. State v. Smith, 752 So. 2d 314, 2000 La. App. LEXIS 261 (Jan. 26, 2000).

Defendant’s conviction for second-degree murder was affirmed because the State met its burden of proving that defendant had specific intent to kill or inflict great bodily harm on the victim; the medical testimony revealed that the person who shot the victim had the intent to kill based on close wounds to vital organs. State v. Berry, 751 So. 2d 969, 1999 La. App. LEXIS 3793 (Dec. 29, 1999), writ denied by La. 2000-0715, 778 So. 2d 589, 2001 La. LEXIS 70 (La. Jan. 5, 2001).

When analyzing circumstantial evidence, the fact finder must be satisfied that the overall evidence excludes every reasonable hypothesis of innocence. State v. Kelly, 747 So. 2d 760, 1999 La. App. LEXIS 3740 (Dec. 28, 1999).

Where a defendant was convicted of illegal possession of stolen things, circumstantial evidence was sufficient to prove the element that defendant knew that property in his possession had been stolen to the extent that every reasonable hypothesis of innocence was excluded pursuant to La. Rev. Stat. Ann. § 15:438. State v. Carthan, 765 So. 2d 357, 1999 La. App. LEXIS 3487 (Dec. 8, 1999), writ denied by La. 2000-0359, 778 So. 2d 547, 2001 La. LEXIS 156 (La. Jan. 12, 2001).

Under La. Rev. Stat. Ann. § 15:438, the rule of circumstantial evidence is that assuming every fact to be proved that the evidence tends to prove, in order to convict, it must exclude every reasonable hypothesis or innocence. State v. Marston, 748 So. 2d 563, 1999 La. App. LEXIS 3307 (Dec. 1, 1999), reversed by, remanded by La. 2000-0589, 780 So. 2d 1058, 2001 La. LEXIS 819 (La. Mar. 16, 2001).

When analyzing circumstantial evidence, La. Rev. Stat. Ann. § 15:438 provides the fact-finder must be satisfied the overall evidence excludes every reasonable hypothesis of innocence. State v. Johnson, 745 So. 2d 217, 1999 La. App. LEXIS 3138 (Nov. 5, 1999), writ denied by La. 2000-0829, 774 So. 2d 971, 2000 La. LEXIS 3210 (La. Nov. 13, 2000).

Circumstantial evidence rule of La. Rev. Stat. Ann. § 15:438 does not establish a stricter standard of review than the more general Jackson v. Virginia formula, but a hypothesis of innocence that is sufficiently reasonable and strong must necessarily lead a rational fact finder to entertain a reasonable doubt about guilt. State v. Caldwell, 742 So. 2d 91, 1999 La. App. LEXIS 2483 (Sept. 22, 1999).

Defendant’s conviction for attempted forgery and forgery was reversed where the conviction had been based on circumstantial evidence and the evidence did not prove beyond a reasonable doubt that defendant committed the crimes charged; there was no evidence of defendant’s intent and no evidence that she was an active participant in any crime. State v. Durham, 748 So. 2d 1, 1999 La. App. LEXIS 2363 (Aug. 20, 1999), writ denied by La. 1999-2959, 759 So. 2d 91, 2000 La. LEXIS 1026 (La. Apr. 7, 2000).

Circumstantial evidence was sufficient to convict defendant of aggravated oral sexual battery and aggravated battery, where defendant denied that he was the person who committed the crimes against two victims; where the victims selected defendant’s photograph from two photographic arrays; where the victims unequivocally testified that defendant was the perpetrator, and where the jury properly chose to believe the victims despite defendant’s attempts to impeach them by their prior history as prostitutes and drug abusers. State v. Ditcharo, 739 So. 2d 957, 1999 La. App. LEXIS 2230 (July 27, 1999), writ denied by La. 1999-2551, 754 So. 2d 964, 2000 La. LEXIS 627 (La. Feb. 18, 2000).

Circumstantial evidence was sufficient to convict defendant of possession of a gun by a convicted felon, where deputy sheriffs stopped defendant’s car because of a traffic violation; where a deputy saw the cocaine on the floor of the car when he approached the car; where deputies arrested defendant and the driver after seeing the cocaine; where the deputies discovered a gun in the subsequent inventory search of the car; where defendant stipulated that he was a convicted felon; where defendant was driving; where the gun was found on the driver’s side of the car, and where the jury rejected defendant’s claim that he did not own the car or the gun. State v. Curtis, 739 So. 2d 931, 1999 La. App. LEXIS 2235 (July 27, 1999).

Evidence was sufficient to support a conviction for possession of stolen property valued at $500 or more in violation of La. Rev. Stat. Ann. § 14:69 based on the circumstantial evidence, under La. Rev. Stat. Ann. § 15:438, including the facts that defendant was driving a stolen car, and money and a key stolen from the owner were in his possession. State v. Bordes, 738 So. 2d 143, 1999 La. App. LEXIS 1992 (June 16, 1999).

Under La. Rev. Stat. Ann. § 15:438, the evidence excluded every reasonable hypothesis of innocence, and both the direct and circumstantial evidence was sufficient to support the conclusion that defendant was guilty beyond a reasonable doubt for performing an unprovoked attack on the victim and took his money. State v. Divine, 738 So. 2d 614, 1999 La. App. LEXIS 1558 (May 19, 1999), writ denied by La. 1999-2393, 754 So. 2d 222, 2000 La. LEXIS 358 (La. Feb. 4, 2000), writ of certiorari denied by 530 U.S. 1219, 120 S. Ct. 2227, 147 L. Ed. 2d 258, 2000 U.S. LEXIS 3891, 68 U.S.L.W. 3748 (2000).

La. Rev. Stat. Ann. § 15:438 is an evidentiary guideline to facilitate appellate review of whether a rational juror could have found a defendant guilty beyond a reasonable doubt; all evidence, direct and circumstantial, must meet the reasonable doubt standard. State v. Smith, 744 So. 2d 73, 1999 La. App. LEXIS 1544 (May 12, 1999).

Defendant’s conviction for possession of cocaine was reversed as supported by insufficient evidence, where the circumstantial evidence of a pipe found near the defendant was not supported by direct evidence, in that there was no detectable evidence of cocaine in the pipe and its residue could be discovered only through scientific testing; the defendant displayed no furtive behavior upon seeing a police officer, there was no evidence of recent drug use by the defendant, and the State did not provide evidence establishing that the defendant had in any way attempted to obtain cocaine. State v. Postell, 735 So. 2d 782, 1999 La. App. LEXIS 1530 (Apr. 22, 1999).

Where circumstantial evidence formed the basis of a defendant’s conviction, the prosecution was required to prove the elements of the crime charged such that every reasonable hypothesis of innocence was excluded, under La. Rev. Stat. Ann. § 15:438; in addition, the evidence was required to meet the Jackson reasonable doubt standard. State v. Smith, 734 So. 2d 826, 1999 La. App. LEXIS 1138 (Apr. 7, 1999), writ denied by La. 99-1128, 747 So. 2d 1138, 1999 La. LEXIS 2429 (La. Oct. 1, 1999).

Defendant’s conviction for attempted possession of cocaine was affirmed because his possession of a crack pipe with visible cocaine residue allowed an inference that he had the intent to attempt to possess cocaine, which was sufficient evidence to find that every reasonable hypothesis of innocence was excluded, and to sustain the conviction pursuant to La. Rev. Stat. Ann. § 15:438. State v. Guillard, 736 So. 2d 273, 1999 La. App. LEXIS 1141 (Apr. 7, 1999).

Where a defendant convicted of violating La. Rev. Stat. Ann. § 14:56 argued on appeal that the circumstantial evidence presented at trial was insufficient to prove beyond a reasonable doubt that he was the person who damaged some neon bulbs, the court applied La. Rev. Stat. Ann. § 15:438 and determined that the State had carried its burden of proof because it had negated any reasonable probability of misidentification. State v. Moreau, 735 So. 2d 717, 1999 La. App. LEXIS 808 (Mar. 31, 1999), amended by La. App. 31879, 1999 La. App. LEXIS 1321 (La.App. 2 Cir. May 5, 1999).

Where based on eyewitness testimony, a jury could have concluded beyond a reasonable doubt that a defendant shot a victim while attempting to rob him and immediately fled the scene, and where there was medical testimony that the victim died from a gunshot wound to the back, the evidence, direct and circumstantial, was legally sufficient to convict the defendant of second-degree murder beyond a reasonable doubt. State v. Davis, 732 So. 2d 612, 1999 La. App. LEXIS 818 (Mar. 31, 1999), writ denied by La. 1999-3114, 761 So. 2d 539, 2000 La. LEXIS 1313 (La. May 5, 2000).

If the trier of fact or the reviewing court finds the asserted or arguable hypotheses of innocence unreasonable, circumstantial evidence is sufficient to convict beyond a reasonable doubt. State v. Davis, 732 So. 2d 612, 1999 La. App. LEXIS 818 (Mar. 31, 1999), writ denied by La. 1999-3114, 761 So. 2d 539, 2000 La. LEXIS 1313 (La. May 5, 2000).

In a action in which a defendant was convicted of aggravated burglary and simple burglary it was determined that when circumstantial evidence was used to prove the commission of the offense, La. Rev. Stat. Ann. § 15:438 mandated that assuming every fact to be proved that the evidence tended to prove, in order to convict, it must exclude every reasonable hypothesis of innocence; the requirement of § 15:438 did not establish a separate standard, but rather provided a helpful methodology for determining the existence of reasonable doubt. State v. Celestine, 735 So. 2d 109, 1999 La. App. LEXIS 787 (Mar. 30, 1999), writ denied by La. 99-1217, 750 So. 2d 178, 1999 La. LEXIS 2570 (La. Oct. 8, 1999).

Circumstantial evidence was sufficient under La. Rev. Stat. Ann. § 15:438 where, in addition to showing defendant in possession of the stolen property and lying about how he obtained it, the State also presented evidence from two different witnesses placing defendant at the scene of the crime at the time of the crime. State v. Ewens, 735 So. 2d 89, 1999 La. App. LEXIS 785 (Mar. 30, 1999), writ denied by La. 99-1218, 750 So. 2d 179, 1999 La. LEXIS 2571 (La. Oct. 8, 1999).

Trial court did not err in denying defendant’s motion to suppress cocaine discovered in his motel room where the officers received a complaint which they corroborated through surveillance of the motel room and, after watching the traffic in and out of the room for about 30 or 40 minutes, knocked on the door to the motel room; defendant’s control of the room as shown by his presence there and his opening the door when the police knocked provided adequate circumstantial evidence under the standard of La. Rev. Stat. Ann. § 15:438 that he constructively possessed the cocaine. State v. Gentras, 733 So. 2d 113, 1999 La. App. LEXIS 838 (Mar. 30, 1999), writ denied by La. 99-1302, 748 So. 2d 464, 1999 La. LEXIS 2681 (La. Oct. 15, 1999), writ of certiorari denied, review denied by La. 2003-2734, 885 So. 2d 1126, 2004 La. LEXIS 3316 (La. Nov. 8, 2004), writ denied by La. 2006-0066, 929 So. 2d 1279, 2006 La. LEXIS 1938 (La. June 16, 2006).

Victim’s testimony and circumstantial evidence in the form of the police officers finding defendant with an obvious erection and a bottle of lubricant after receiving a report that he had been masturbating excluded every reasonable hypothesis of innocence as provided for in La. Rev. Stat. Ann. § 15:438 required. State v. Baker, 729 So. 2d 167, 1999 La. App. LEXIS 486 (Mar. 3, 1999).

Evidence, direct and circumstantial, was sufficient to prove that defendant committed an aggravated burglary; this included the testimony of the victim and his wife and the presence of defendant’s pistol in the kitchen of the burglarized household; the absence of blood in the kitchen from the wounded defendant did not affect the sufficiency of the evidence. State v. Hennis, 734 So. 2d 16, 1999 La. App. LEXIS 417 (Feb. 19, 1999).

When circumstantial evidence is used to prove the commission of a crime, La. Rev. Stat. Ann. § 15:438 mandates that in order to convict, it must exclude every reasonable hypothesis of innocence; the entirety of the evidence, viewed in the light most favorable to the prosecution, must be sufficient for a rational juror to conclude beyond a reasonable doubt that the defendant was guilty of every essential element of the crime. State v. Stanley, 729 So. 2d 33, 1999 La. App. LEXIS 308 (Feb. 10, 1999), writ denied by La. 99-0614, 745 So. 2d 1186, 1999 La. LEXIS 1790 (La. June 25, 1999).

Evidence was sufficient to convict defendant of attempted possession of cocaine in violation of La. Rev. Stat. Ann. § 14:27 on a charge of possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967(C), and the circumstantial evidence excluded every reasonable hypothesis of innocence as required by La. Rev. Stat. Ann. § 15:438, particularly, defendant’s suspicious behavior beside a car, his apparent attempt to leave the vicinity of the car, the sound of something dropping beside the car while defendant was sitting half in the car on that side, and the discovery of a quantity of cocaine in a small box under the car. State v. Montgomery, 734 So. 2d 650, 1999 La. App. LEXIS 160 (Jan. 27, 1999).

Under La. Rev. Stat. Ann. § 15:438, circumstantial evidence is proof of collateral facts and circumstances from which the existence of the main fact may be inferred according to reason and common experience; the elements must be proven such that every reasonable hypothesis of innocence is excluded; this is an evidentiary guide for the jury and facilitates appellate review. State v. Johnson, 726 So. 2d 1126, 1999 La. App. LEXIS 170 (Jan. 27, 1999), writ denied by La. 99-0646, 747 So. 2d 56, 1999 La. LEXIS 2147 (La. Aug. 25, 1999).

Circumstantial evidence was sufficient to convict defendant of possession of cocaine with intent to distribute under La. Rev. Stat. Ann. § 40:967(A)(1), where police officers saw defendant engaging in drug transactions; where defendant was found nude in the bathroom standing next to a cabinet where drugs were found; where defendant was the only adult in the house who had access to the bathroom at that time, and where every reasonable hypothesis of innocence was excluded. State v. Barthelemy, 726 So. 2d 1085, 1999 La. App. LEXIS 59 (Jan. 20, 1999), writ denied by La. 99-0490, 747 So. 2d 533, 1999 La. LEXIS 2308 (La. Sept. 3, 1999).

Conviction for cruelty to animals under La. Rev. Stat. Ann. § 14.102.1 was error where the circumstantial evidence, which was contradicted by testimony of a vet and the dog owner, was insufficient to support the conviction under the standards of La. Rev. Stat. Ann. § 15:438. State v. Muneer, 733 So. 2d 26, 1999 La. App. LEXIS 13 (Jan. 13, 1999).

Residue of crack cocaine found in a pipe was sufficient to sustain defendant’s conviction of illegal possession, a violation of La. Rev. Stat. Ann. § 40:967(C), because defendant did not contest her possession of the pipe and because an expert testified that the testing proved that the substance was cocaine; the court ruled that under La. Rev. Stat. Ann. 15:438 a rational trier of fact could have found proof beyond a reasonable doubt of each of the elements of the crime charged sufficient to exclude every reasonable hypothesis of innocence. State v. Nowak, 727 So. 2d 526, 1998 La. App. LEXIS 3794 (Dec. 9, 1998).

When circumstantial evidence is used to prove the commission of the offense, La. Rev. Stat. Ann. § 15:438 provides that assuming every fact to be proved that the evidence tends to prove, in order to convict, it must exclude every reasonable hypothesis of innocence. State v. R.W., 721 So. 2d 943, 1998 La. App. LEXIS 2882 (Oct. 14, 1998).

Requirement under La. Rev. Stat. Ann. § 15:438 that circumstantial evidence must exclude every reasonable hypothesis of innocence is not a standard of review, but it is an evidentiary guide for the jury when it considers circumstantial evidence. When circumstantial evidence is sufficient to convict beyond a reasonable doubt and a rational trier of fact reasonably rejects the defendant’s hypothesis of innocence, that hypothesis fails; and, unless another hypothesis creates reasonable doubt, the defendant is guilty. State v. Johnson, 718 So. 2d 553, 1998 La. App. LEXIS 2552 (Aug. 19, 1998).

When a conviction is based on circumstantial evidence, such evidence must exclude every reasonable hypothesis of innocence. This is not a stricter standard of review, but it is an evidentiary guide for the jury when it considers circumstantial evidence. When circumstantial evidence is sufficient to convict beyond a reasonable doubt and a rational trier of fact reasonably rejects the defendant’s hypothesis of innocence, that hypothesis fails; and, unless another hypothesis creates reasonable doubt, the defendant is guilty. State v. Perry, 720 So. 2d 345, 1998 La. App. LEXIS 2460 (July 22, 1998).

Under La. Rev. Stat. Ann. §. 15:438, in order to convict a defendant of a criminal offense, the circumstantial evidence presented must exclude every reasonable hypothesis of innocence. State ex rel. H.N., 717 So. 2d 666, 1998 La. App. LEXIS 2399 (July 8, 1998), writ denied by La. 98-2099, 729 So. 2d 589, 1998 La. LEXIS 3936 (La. Dec. 11, 1998).

La. Rev. Stat. Ann. § 15:438 functions as an evidentiary guideline to facilitate appellate review of whether a rational juror could have found a defendant guilty beyond a reasonable doubt; the reasonable doubt standard was met for both defendants’ convictions for first-degree murder. State v. Smith, 717 So. 2d 1209, 1998 La. App. LEXIS 2527 (July 1, 1998), writ denied by La. 98-2228, 732 So. 2d 54, 1998 La. LEXIS 3812 (La. Dec. 18, 1998).

To prove guilt by circumstantial evidence, the State must exclude every reasonable hypothesis of innocence, and this requirement is not separate from the standard imposed by Jackson v. Virginia, as all evidence whether circumstantial or direct has to be sufficient under Jackson to satisfy a rational juror that defendant is guilty beyond a reasonable doubt. State v. Williams, 714 So. 2d 258, 1998 La. App. LEXIS 1369 (May 27, 1998).

Testimony by defendant’s friend, that defendant negotiated with the victim to have sex with the friend and then shot and killed the man as he exited his car after he had sex with the friend, was sufficient to support defendant’s conviction for second-degree murder. State v. Evans, 712 So. 2d 941, 1998 La. App. LEXIS 832 (Apr. 15, 1998).

In drug case, the court stressed that for circumstantial evidence to convict, upon assuming every fact to be proved that the evidence tends to prove, it must exclude every reasonable hypothesis of innocence, in accordance with La. Rev. Stat. Ann. § 15:438. State v. Douglas, 707 So. 2d 512, 1998 La. App. LEXIS 255 (Feb. 25, 1998).

La. Rev. Stat. Ann. § 15:438 provides that when circumstantial evidence is used to convict, every reasonable hypothesis of innocence must be excluded; this statutory rule is not a separate test from the common law standard and does not establish a stricter standard of review. State v. Washington, 700 So. 2d 1068, 1997 La. App. LEXIS 2279 (Sept. 26, 1997).

Pursuant to La. Rev. Stat. Ann. § 15:438, where circumstantial evidence is used to prove execution of the offense, assuming every fact to be proved that the evidence tends to prove, every reasonable hypothesis of innocence must be excluded to convict. State v. Evans, 700 So. 2d 1039, 1997 La. App. LEXIS 2288 (Sept. 24, 1997), writ denied by La. 97-2942, 705 So. 2d 1121, 1998 La. LEXIS 232 (La. Jan. 9, 1998).

As to circumstantial evidence, La. Rev. Stat. Ann. § 15:438 provides that, assuming every fact to be proved that the evidence tends to prove, in order to convict, it must exclude every reasonable hypothesis of innocence; the circumstantial evidence rule of § 15:438 does not establish a stricter standard of review than the more general common law formula, but a hypothesis of innocence that is sufficiently reasonable and sufficiently strong must necessarily lead a rational fact finder to entertain a reasonable doubt about guilt. State v. Bullard, 700 So. 2d 1051, 1997 La. App. LEXIS 2311 (Sept. 24, 1997).

Arresting officer’s testimony regarding defendant’s swaying and slurred speech, observed hours after the one-car accident, did not specify any particular degree of impairment, and such conditions could have had other causes; hence, the state’s evidence of defendant’s driving while intoxicated was merely circumstantial and was insufficient to exclude every reasonable hypothesis of defendant’s innocence, as required by La. Rev. Stat. Ann. § 15:438, and to meet its burden of proving the crime beyond a reasonable doubt. State v. Sampia, 696 So. 2d 618, 1997 La. App. LEXIS 1693 (June 20, 1997).

Where evidence indicated that a defendant had drug paraphernalia and that rocks of cocaine had been found in the pocket of a jacket the defendant had been observed wearing, the appeals court held that the State had proved proven each element of possession with the intent to distribute cocaine such that every reasonable hypothesis of innocence could be excluded as required by La. Rev. Stat. Ann. § 15:438. State v. Brown, 692 So. 2d 1360, 1997 La. App. LEXIS 922 (Apr. 9, 1997), writ denied by La. 97-1166, 703 So. 2d 1263, 1997 La. LEXIS 3570 (La. Nov. 7, 1997).

Defendant’s conviction for possession of cocaine with intent to distribute was proper under La. Rev. Stat. Ann. § 15:438 although the only evidence introduced to prove his intent was circumstantial because every reasonable hypothesis of innocence had been excluded, as defendant’s proposition that the cocaine did not belong to him failed since the jury convicted him for possession of cocaine with intent to distribute. State v. Spencer, 683 So. 2d 1326, 1996 La. App. LEXIS 2654 (Nov. 6, 1996), writ of certiorari denied by La. 96-2938, 693 So. 2d 773, 1997 La. LEXIS 1650 (La. May 9, 1997).


Circumstantial evidence was sufficient to convict defendant of attempted simple burglary where he was found in possession of a stolen microwave oven and where the yellow stains on his jacket matched the color of the walls of the burgled premises; defendant failed to offer any witnesses who could testify in regard to his activities or the manner in which his jacket was stained. State v. Taylor, 682 So. 2d 827, 1996 La. App. LEXIS 2499 (Oct. 30, 1996).

When analyzing circumstantial evidence, La. Rev. Stat. Ann. § 15:438 requires that the fact finder must be satisfied that the overall evidence excludes every reasonable hypothesis of innocence. State v. Deroche, 674 So. 2d 291, 1996 La. App. LEXIS 963 (Apr. 10, 1996), vacated by, remanded by La. 96-1376, 682 So. 2d 1251, 1996 La. LEXIS 3168 (La. Nov. 8, 1996).

Where police twice observed defendant remove something from a canister in a tree and bring it to a car, then drive away, and a subsequent search of the canister revealed that it contained eight rocks of cocaine, there was sufficient evidence to support defendant’s conviction for distribution of cocaine. State v. Cummings, 668 So. 2d 1132, 1996 La. LEXIS 606 (Feb. 28, 1996).

Circumstantial evidence was sufficient under La. Rev. Stat. Ann. § 15:438 to convict defendant of possession of cocaine under La. Rev. Stat. Ann. § 40:967(C), where a police officer saw defendant and two others standing near defendant’s car in a parking lot, where other cars were circling the parking lot and stopping in front of defendant’s car, where defendant and the others would approach the stopped car, return to defendant’s car and retrieve something under the driver’s seat, and go back to the stopped car that then left, and where the officer found a vial of cocaine under the driver’s seat when he searched the car with the consent of the car’s owner. State v. Brooks, 664 So. 2d 760, 1995 La. App. LEXIS 3418 (Dec. 6, 1995).

State did not meet its burden under La. Rev. Stat. Ann. § 15:438 of proving all the elements of an offense such that every reasonable hypothesis of innocence was excluded, where defendant was charged with possession of more than 200 grams of cocaine under La. Rev. Stat. Ann. § 40:967, where police officers discovered a package that was addressed to defendant’s home and that contained a large bag of cocaine, where the officers removed all but 2 grams of cocaine from the package before delivering it to defendant, where the officers arrested defendant shortly after he took possession of the package, and where there was no evidence that defendant had actual or constructive possession of all the cocaine that was originally in the package. State v. Addison, 665 So. 2d 1224, 1995 La. App. LEXIS 3217 (Nov. 30, 1995).

Where a deputy saw the defendant standing next to an empty vehicle and witnessed the defendant place a hand on the waistband, approach an empty vehicle, bend down into it, get up, close the door, and walk away and where the officer investigated and found a gun, the circumstantial evidence was sufficient to support a conviction of possession of a firearm by a convicted felon. State v. Francis, 665 So. 2d 596, 1995 La. App. LEXIS 3395 (Nov. 28, 1995).

Defendant was properly convicted of attempted second-degree murder by testimony of witnesses who testified that defendant demonstrated a specific intent to kill them when he made eye contact with them before aiming and shooting because such circumstantial evidence could be used to convict under La. Rev. Stat. Ann. § 15:438. State v. Johnson, 671 So. 2d 461, 1995 La. App. LEXIS 2746 (Oct. 6, 1995), writ of certiorari denied by La. 95-2715, 667 So. 2d 1050, 1996 La. LEXIS 564 (La. Feb. 16, 1996).

Evidence presented at trial that defendant shot his gun more than once from a slow moving car into a crowd of people, and that he was not shooting into the air or into another direction in order to frighten the people, was sufficient evidence to support a finding beyond a reasonable doubt that defendant was guilty of second-degree murder. State v. Powell, 671 So. 2d 493, 1995 La. App. LEXIS 2743 (Oct. 6, 1995), writ of certiorari denied by La. 95-2710, 667 So. 2d 529, 1996 La. LEXIS 438 (La. Feb. 9, 1996).

Evidence excluded all reasonable doubt that defendant was in constructive possession of cocaine where the cocaine was found on a table in defendant’s bedroom and a witness testified that he gave the cocaine to defendant at defendant’s apartment. State v. Legaux, 658 So. 2d 319, 1995 La. App. LEXIS 1825 (June 29, 1995), writ of certiorari denied by La. 95-1985, 666 So. 2d 299, 1996 La. LEXIS 86 (La. Jan. 5, 1996).

Court vacated defendant’s conviction for the distribution of cocaine and entered a judgment of guilty for wrongful possession, on the grounds that the police did not observe defendant distribute or deliver cocaine, he had no drugs on his person or in his home, and the circumstantial evidence of distribution was insufficient to support the conviction under La. Rev. Stat. Ann. § 15:438. State v. Cummings, 656 So. 2d 17, 1995 La. App. LEXIS 1345 (May 5, 1995), affirmed in part and reversed in part by, remanded by La. 95-1377, 668 So. 2d 1132, 1996 La. LEXIS 606 (La. Feb. 28, 1996).

Defendants’ second-degree murder and attempted second-degree murder convictions were upheld because La. Rev. Stat. Ann. § 15:438 did not establish a stricter standard of review than the more general rational juror’s reasonable doubt formula. State v. Smith, 651 So. 2d 890, 1995 La. App. LEXIS 402 (Mar. 1, 1995), writ denied by La. 95-0918, 660 So. 2d 458, 1995 La. LEXIS 2164 (La. Sept. 15, 1995), writ denied by La. 95-0995, 687 So. 2d 378, 1997 La. LEXIS 228 (La. Jan. 29, 1997), writ of certiorari denied by La. 95-1598, 688 So. 2d 493, 1997 La. LEXIS 561 (La. Feb. 7, 1997).

Ultimately, all evidence, both direct and circumstantial, must be sufficient to support the conclusion that the defendant is guilty beyond a reasonable doubt. State v. Byles, 652 So. 2d 59, 1995 La. App. LEXIS 357 (Feb. 15, 1995), writ denied by La. 2005-0642, 920 So. 2d 229, 2006 La. LEXIS 198 (La. Jan. 13, 2006).

A conviction based on circumstantial evidence must have excluded every reasonable hypothesis of innocence. State v. Fountain, 647 So. 2d 1254, 1994 La. App. LEXIS 3267 (Dec. 15, 1994), writ of certiorari denied by La. 95-0140, 656 So. 2d 1010, 1995 La. LEXIS 1670 (La. June 23, 1995).

In order to convict on circumstantial evidence, the evidence must exclude every reasonable hypothesis of innocence. State v. Gray, 639 So. 2d 421, 1994 La. App. LEXIS 1831 (June 22, 1994).

Whether the circumstantial evidence excluded every reasonable hypothesis of innocence presented a question of law. State v. Gray, 639 So. 2d 421, 1994 La. App. LEXIS 1831 (June 22, 1994).

Pursuant to La. Rev. Stat. section 15:438, the court set aside defendant’s conviction and sentence for burglary where, without his inculpatory statement, the circumstantial evidence did not exclude every reasonable hypothesis of his innocence as to why he was in possession of stolen items. State v. Fowlkes, 634 So. 2d 953, 1994 La. App. LEXIS 687 (Mar. 30, 1994).

When circumstantial evidence is used to prove the commission of an offense, every reasonable hypothesis of innocence must be excluded as to that element of the crime which the circumstantial evidence tends to prove under La. Rev. Stat. Ann § 15:438. State v. Silvio, 623 So. 2d 1345, 1993 La. App. LEXIS 2745 (Aug. 25, 1993).

Where the defendant shot his victims at close range, the circumstantial evidence showed that he had the specific intent to kill them, and under La. Rev. Stat. Ann. § 15:438, no reasaonble hypothesis could conclude the defendant did not mean to cause their death. State v. Holliday, 623 So. 2d 127, 1993 La. App. LEXIS 2555 (July 2, 1993), writ of certiorari denied by 629 So. 2d 358, 1993 La. LEXIS 3141 (La. 1993).

Under La. Rev. Stat. Ann. § 15:438, the evidence failed to exclude every reasonable hypothesis of innocence; therefore, defendant’s conviction and sentence for possession of marijuana and drug paraphernalia was reversed. State v. Young, 618 So. 2d 1149, 1993 La. App. LEXIS 1798 (May 5, 1993).

Defendant’s conviction for vehicular homicide was reversed where the State failed to establish that his unlawful blood alcohol concentration combined with the operation of the van to cause the victim’s death; defendant’s testimony that he had a green left turn arrow was not disputed and if he had the arrow, then it was reasonable for him to assume that oncoming traffic would stop at the red light, thus allowing him to turn safely. State v. Archer, 619 So. 2d 1071, 1993 La. App. LEXIS 1699 (Apr. 23, 1993), writ of certiorari denied by 626 So. 2d 1178, 1993 La. LEXIS 3047 (La. 1993).

Minor was properly convicted of manslaughter for aiding and abetting three other minors in abducting, raping, and murdering a 13-year-old boy more than five years before trial based solely on circumstantial evidence and a jailhouse informer’s testimony. State v. Pierre, 614 So. 2d 1309, 1993 La. App. LEXIS 989 (Mar. 3, 1993), reversed by La. 93-0893, 631 So. 2d 427, 1994 La. LEXIS 282 (La. Feb. 3, 1994).

Defendant’s conviction for attempted manufacture of methamphetamine was reversed, because under La. Rev. Stat. Ann. § 15:438, the prosecutor failed to prove that the circumstantial evidence of defendant’s fingerprints on a acetone can and mason jar indicated any criminal activity. State v. Dukes, 609 So. 2d 1144, 1992 La. App. LEXIS 3730 (Dec. 2, 1992), writ of certiorari denied by 618 So. 2d 402, 1993 La. LEXIS 1513 (La. 1993), writ denied sub nomine State ex rel. Shubbie v. State, La. 93-1421, 664 So. 2d 435, 1995 La. LEXIS 3154 (La. Dec. 15, 1995).

Defendant was properly convicted of simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, despite the lack of evidence of any forced entry into a closed mall shop, as circumstantial evidence, showing that he hid inside until closing, was more likely in view of defendant’s version of events, that he was exiting the building from an upper level bar and inadvertently got off the elevator at the wrong floor and wandered into the shop, given that the shop was then locked and that elevators did not stop after hours at the shop’s floor; under § 15:438, circumstantial evidence could support the conclusion that defendant made a statutorily proscribed “unauthorized entry” into the shop. State v. Walters, 604 So. 2d 184, 1992 La. App. LEXIS 2431 (Aug. 11, 1992), writ denied by 610 So. 2d 797, 1993 La. LEXIS 2 (La. 1993).

Where an essential element of a crime is sought to be proven by circumstantial evidence, such evidence must exclude every reasonable hypothesis of innocence. State v. Brewington, 605 So. 2d 4, 1992 La. App. LEXIS 2326 (July 10, 1992).

Defendant’s conviction for possession of firearms by a convicted felon was proper under La. Rev. Stat. 15:438, because a rational fact finder could have concluded that defendant fabricated the story that he did not touch the weapons that he pawned for friends, as he failed to call either alleged gun owner as a witness; thus, once the jury rejected defendant’s hypothesis, the only other hypothesis, that defendant entered the pawn shop to pawn the guns for himself, necessarily led to his conviction. State v. Major, 604 So. 2d 137, 1992 La. App. LEXIS 2020 (June 24, 1992), writ of certiorari denied by 609 So. 2d 255, 1992 La. LEXIS 3949 (La. 1992).

Defendant’s conviction for theft by fraud in violation of La. Rev. Stat. § 14:67 was reversed because every reasonable hypothesis of innocence was not excluded by the evidence as required by La. Rev. Stat. Ann. § 15:438; defendant was accused of purchasing a camcorder and then returning a box containing a brick for a refund, but there was no direct evidence that a camcorder was in the box when defendant made her purchase. State v. Northern, 597 So. 2d 48, 1992 La. App. LEXIS 552 (Mar. 6, 1992).

Based on the overwhelming circumstantial evidence, defendant was properly convicted of first-degree murder; by viewing the evidence in the light most favorable to the prosecution, the jury could have found defendant guilty beyond a reasonable doubt and every reasonable hypothesis of innocence was excluded, pursuant to La. Rev. Stat. Ann. § 15:438. State v. Johnson, 575 So. 2d 417, 1991 La. App. LEXIS 184 (Jan. 31, 1991), writ of certiorari denied by 578 So. 2d 131, 1991 La. LEXIS 1305 (La. 1991).

La. Rev. Stat. Ann. § 15:438, pertaining to the sufficiency of circumstantial evidence to dispel reasonable hypotheses of innocence, did not alter or enhance the standard for the sufficiency of the evidence to convict under Jackson v. Virginia. State v. Hosford, 572 So. 2d 242, 1990 La. App. LEXIS 2601 (Nov. 14, 1990), writ of certiorari denied by 576 So. 2d 27, 1991 La. LEXIS 538 (La. 1991).

Evidence was sufficient under the circumstantial evidence rule of La. Rev. Stat. Ann. § 15:438 for a jury to find that defendant’s alcohol consumption was the cause of the accident that killed a bicyclist; defendant’s pickup truck hit and killed a bicyclist who was riding against traffic in defendant’s lane of traffic; defendant’s truck did not have its headlights on although it was nearly dark, defendant did not see the bicyclist, and defendant’s blood alcohol content was above the legal limit. State v. Copes, 566 So. 2d 652, 1990 La. App. LEXIS 1999 (Aug. 22, 1990).

Under La. Rev. Stat. Ann. § 15:438, for circumstantial evidence to convict, it must exclude every reasonable hypothesis of innocence. State v. Boutte, 564 So. 2d 398, 1990 La. App. LEXIS 1759 (July 13, 1990).

Pursuant to La. Rev. Stat. Ann. § 15:438, the circumstantial evidence was sufficient to convict defendant of manslaughter under La. Rev. Stat. Ann. § 14:31(2) for killing a baby; a medical examiner proved by direct evidence that the baby died from blows to his head and not from falling from his bed as alleged by defendant; defendant was alone with the baby at the time, the baby’s mother was at the house of a friend when the baby died, and there was no evidence that anyone entered the baby’s apartment and killed the baby. State v. Davis, 562 So. 2d 1173, 1990 La. App. LEXIS 1473 (May 31, 1990).

Defendant argued that the evidence was inadequate under La. Rev. Stat. Ann. § 15:438; the court held that the facts established the defendant was aware, when the pornographic magazines were purchased, that the materials were obscene; accordingly the court found the evidence sufficient for a conviction. State v. Honore, 564 So. 2d 345, 1990 La. App. LEXIS 1416 (May 16, 1990), writ of certiorari denied by 569 So. 2d 968, 1990 La. LEXIS 2729 (La. 1990).

Pursuant to La. Rev. Stat. Ann. § 15:438, the circumstantial evidence was sufficient to convict defendant of possession of stolen properly worth more than $500, where defendant testified that he sold pieces of silverware to a shop, where the silverware was stolen from his girlfriend’s sister’s house, where the shop owner, who was in the business of buying and selling silver, testified that the silver was worth at least $1,500 on resale, that he gave defendant $200 and told defendant that he would give defendant another $50 after he cleared the sale with the police, where defendant never returned for the $50, and where the jury properly disbelieved defendant’s testimony that he sold the silver for an acquaintance and believed two police officers’ testimony that defendant told them that he stole the silver. State v. East, 553 So. 2d 1046, 1989 La. App. LEXIS 2394 (Nov. 30, 1989).

A defendant was properly convicted of possession of a stolen car because evidence of non-matching VIN numbers and the discovery of a rivet gun and unused rivets in the car was sufficient circumstantial evidence to convict. State v. Mitchell, 553 So. 2d 915, 1989 La. App. LEXIS 2204 (Nov. 16, 1989), writ of certiorari denied by 558 So. 2d 567, 1990 La. LEXIS 579 (La. 1990).

The test set forth in La. Rev. Stat. Ann. § 15:438 is not a purely separate one form the constitutional sufficency standard; ultimately, all evidence, both direct and circumstantial, must be sufficient to satisfy a rational juror that the defendant is guilty beyond a reasonable doubt; due process requires no greater burden. State v. Westmoreland, 551 So. 2d 719, 1989 La. App. LEXIS 1758 (Oct. 11, 1989), writ of certiorari denied in part by 559 So. 2d 479, 1990 La. LEXIS 794 (La. 1990).

Sufficient circumstantial evidence was produced under La. Rev. Stat. Ann. § 15:438 to convict defendant of cocaine possession where police saw defendant accept an envelope from a man at a bar known as a site for illegal drug activity, saw defendant run into a coulee behind the bar, and saw defendant “stomp” something into the ground in the coulee before surrendering himself for arrest empty-handed, because an envelope containing cocaine was found in the coulee in the very spot that defendant was seen “stomping.” State v. Livings, 548 So. 2d 77, 1989 La. App. LEXIS 1444 (July 17, 1989), writ of certiorari denied by 552 So. 2d 394, 1989 La. LEXIS 2865 (La. 1989).

Circumstantial evidence that tended to prove a simple burglary defendant committed the crime he was charged with was the defendant being seen in the area by a police officer who knew him, defendant’s fingerprints being found on the rear door of the building, which presumably was not used for public access, and defendant’s prints being found near a hole that had been knocked in the door to facilitate the burglary; also, fruits of the burglary were recovered from defendant’s person within a few hours of the commission of the crime. State v. Thompson, 543 So. 2d 1132, 1989 La. App. LEXIS 942 (May 16, 1989).

Evidence was sufficient to support defendant’s conviction for possession with intent to distribute heroin in violation of former La. Rev. Stat. Ann. § 40:966(A) (now La. Rev. Stat. Ann. § 40:970(A)), where he had constructive possession of the heroin found in his apartment, it could be inferred from the amount of heroin found that defendant intended to distribute, and under La. Rev. Stat. Ann. § 15:438, every reasonable hypothesis of innocence was excluded. State v. Dickerson, 538 So. 2d 1063, 1989 La. App. LEXIS 109 (Jan. 30, 1989).

Trial court erroneously instructed the jury in a manslaughter case that, if direct evidence existed, the circumstantial evidence rule did not apply; circumstantial evidence standard applied to whatever circumstantial evidence was presented, whether there was direct evidence offered or not. State v. Davis, 535 So. 2d 34, 1988 La. App. LEXIS 2450 (Nov. 29, 1988), remanded by 541 So. 2d 831, 1989 La. LEXIS 1151 (La. 1989), reaffirmed by 550 So. 2d 1289, 1989 La. App. LEXIS 1603 (La.App. 4 Cir. 1989).

Defendant’s theft conviction was reversed because the largely circumstantial evidence presented by the State failed to exclude every reasonable hypothesis of innocence. State v. Meredith, 536 So. 2d 555, 1988 La. App. LEXIS 2415 (Nov. 22, 1988), writ of certiorari denied by 544 So. 2d 396, 1989 La. LEXIS 1411 (La. 1989).

Defendant’s theft conviction was upheld because all the evidence, both direct and circumstantial, must be viewed in the light most favorable to the prosecution, and the court found it sufficient under the Jackson standard to satisfy a rational juror that defendant was guilty beyond a reasonable doubt. State v. Madison, 535 So. 2d 1024, 1988 La. App. LEXIS 2230 (Oct. 26, 1988).

Circumstantial and eyewitness evidence was sufficient to convict defendant of illegal possession of a motor vehicle, where defendant and a friend drove a vehicle into a ditch, the State proved that the vehicle was stolen, the vehicle was found with its steering column broken into and there were no keys in the vehicle, and defendant and his friend were positively identified as the persons in the vehicle when it was driven into the ditch. State v. Williams, 532 So. 2d 1190, 1988 La. App. LEXIS 2130 (Oct. 12, 1988).

Entirely circumstantial evidence presented by the State in defendant’s trial on the charge of possession of marijuana in violation of La Rev. Stat. Ann. § 40:966(C) was legally insufficient to prove possession, an essential element of the crime. Where a police officer testified that he performed a search of a police transport vehicle where the marijuana was found before and after defendant occupied it; given the fact that defendant had been search before he entered the vehicle with his hands cuffed behind his back and the fact that the vehicle search was cursory and in poor lighting, the evidence did not exclude every reasonable hypothesis of innocence as provided for by La. Rev. Stat. Ann. § 15:438. State v. Adams, 532 So. 2d 965, 1988 La. App. LEXIS 2085 (Oct. 12, 1988).

Under La. Rev. Stat. Ann. § 15:438, the evidence that the defendant had access to the stolen money, was found to have used some of the stolen money, had debts that he suddenly paid off on the night the money was stolen, purchased an auto on the night the money was stolen, and had no other reasonable hypothesis of innocence existing about him, were all factors that supported the defendant’s conviction based on circumstantial evidence. State v. Greenfield, 531 So. 2d 1104, 1988 La. App. LEXIS 1842 (Sept. 16, 1988).

Where the State’s case consisted of circumstantial evidence that defendant staged a burglary and his own beating to cover his strangulation of his wife, La. Rev. Stat. Ann. § 15:438 mandated that when the jury reasonably rejected defendant’s hypothesis of innocence, that hypothesis fell, and he was guilty in the absence of another hypothesis which raised a reasonable doubt. State v. Di Losa, 529 So. 2d 14, 1988 La. App. LEXIS 1256 (May 16, 1988), writ of certiorari denied by 538 So. 2d 1010, 1989 La. LEXIS 500 (La. 1989).

Where appellant was convicted of burglary under La. Rev. Stat. Ann. § 14:62, the conviction was supported by sufficient evidence where his intent was shown by circumstantial evidence, as per former La. Rev. Stat. Ann. § 15:445 (now La. Code Evid. Ann. art. 404), and the circumstantial evidence indicated that if all facts were assumed proved that the evidence tended to prove, the evidence excluded every reasonable hypothesis and proved guilt pursuant to La. Rev. Stat. Ann. § 15:438. State v. Schlessinger, 525 So. 2d 50, 1988 La. App. LEXIS 126 (Feb. 3, 1988).

Defendant was properly convicted of manslaughter in the shotgun killing of an exotic dancer based solely upon circumstantial evidence, i.e., that he told the owner of the exotic dance club in which the victim worked that he would “take care of” the victim; that he left the bar with the victim in his car, into which he had placed a shotgun case; that shotgun shells found at the scene matched a shotgun seized from defendant’s house; that defendant was seen by a disinterested witness arguing with a woman at a rural intersection shortly afterwards; that the woman’s body was found near the intersection the next day; and, that defendant enlisted the help of the club owner in disposing of the victim’s purse the next day by throwing it off a bridge. State v. Prince, 520 So. 2d 778, 1987 La. App. LEXIS 10659 (Nov. 4, 1987), writ of certiorari denied by 522 So. 2d 567, 1988 La. LEXIS 613 (La. 1988), writ of certiorari denied by 522 So. 2d 567, 1988 La. LEXIS 611 (La. 1988).

Circumstantial evidence sufficiently eliminated defendant’s claim that a victim died of natural causes where even though an expert admitted that the possibility of a cracked larynx during a faint could not be eliminated, he stated that it was not likely because fainting victims did not tend to fall forward, and bruises and abrasions on the victim’s neck and strap muscles, urine stains on the bed, and overheard choking sounds could not be explained by such a fall. State v. Converse, 515 So. 2d 601, 1987 La. App. LEXIS 10394 (Oct. 14, 1987).

When circumstantial evidence is used to convict, every reasonable hypothesis of innocence must be excluded. State v. Murray, 514 So. 2d 565, 1987 La. App. LEXIS 10284 (Oct. 7, 1987), writ of certiorari denied by 517 So. 2d 810, 1988 La. LEXIS 56 (La. 1988).

Circumstantial evidence that defendant had participated in an earlier robbery that same evening by standing lookout, his lengthy criminal history, his history with the other perpetrators, and the fact that he was out on probation for armed burglary of another convenience store allowed the jury at defendant’s trial for armed robbery to reasonably exclude all hypotheses of defendant’s guilt and to conclude that defendant was guilty of armed robbery as a principal by acting as the lookout. State v. Smith, 513 So. 2d 438, 1987 La. App. LEXIS 10094 (Sept. 23, 1987).

Defendant was properly found guilty of unlawfully possessing cocaine where officers executing a search warrant seized a locked briefcase hidden in defendant’s bedroom that contained $2,500 in cash and 256.6 grams of cocaine and where, upon seeing the officers confiscate the briefcase, defendant exclaimed, “That’s my money, but that’s not my cocaine!”; such evidence was adequate to circumstantially prove possession. State v. Hernandez, 513 So. 2d 312, 1987 La. App. LEXIS 10034 (Sept. 4, 1987), writ of certiorari denied by 516 So. 2d 130, 1987 La. LEXIS 10883 (La. 1987).

Evidence was sufficient to convict defendant of burglary of an inhabited dwelling under La. Rev. Stat. Ann. § 14.62.2, because he had stolen property in his possession, demonstrated his knowledge that the property was stolen by attempting to flee when the police approached, and under La. Rev. Stat. Ann. § 15:438, every reasonable hypothesis of innocence was excluded. State v. Edouard, 512 So. 2d 579, 1987 La. App. LEXIS 9925 (July 22, 1987).

The rules associated with circumstantial evidence such as La. Rev. Stat. Ann. § 15:438 are simply tools or guides for the jury and methodology for the reviewing court to determine whether the rational juror under the Jackson v. Virginia standard might have concluded that a defendant’s alternative hypothesis of innocence is sufficiently unreasonable so as to allow the appellate court to conclude that the evidence, viewed most favorably in support of the verdict, proves a defendant’s guilt beyond a reasonable doubt. State v. Freeman, 506 So. 2d 1279, 1987 La. App. LEXIS 9438 (May 6, 1987).

Because the evidence presented by the state did not prove beyond a reasonable doubt that defendant broke into the house so that defendant’s brother could live there temporarily, the evidence was insufficient to support a conviction for burglary. State v. Jacobs, 504 So. 2d 817, 1987 La. LEXIS 8981 (Apr. 6, 1987).

Although when circumstantial evidence was used to convict defendant every reasonable hypothesis of innocence had to be excluded this rule was not a separate test and did not establish a stricter standard of review in circumstantial evidence cases; rather all the evidence both direct and circumstantial had to be sufficient to satisfy a rational juror that defendant was guilty beyond a reasonable doubt. State v. Feraci, 499 So. 2d 1218, 1986 La. App. LEXIS 8592 (Dec. 9, 1986).

Pursuant to La. Rev. Stat. Ann. § 15:438, the circumstantial evidence was sufficient to convict defendant of first-degree murder under La. Rev. Stat. Ann. § 14:30, where defendant broke into his victim’s home while she was talking on the telephone to her daughter, where the victim regularly employed defendant to do yard work at her home, where the victim called out defendant’s first name while she was on the telephone, where defendant’s fingerprint was found on the victim’s telephone, where defendant initially told the police that he was never in the victim’s home although he testified to the contrary during trial, where defendant’s assistant testified that defendant was never in the victim’s home, and where traces of blood were found on defendant’s wet jeans that were in defendant’s washing machine. State v. Malveaux, 499 So. 2d 301, 1986 La. App. LEXIS 8306 (Nov. 12, 1986), writ of certiorari denied by 505 So. 2d 1138, 1987 La. LEXIS 9133 (La. 1987).

When circumstantial evidence is used to prove the commission of an offense, La. Rev. Stat. Ann. § 15:438 mandates that, assuming every fact to be proved that the evidence tends to prove, in order to convict, it must exclude every reasonable hypothesis of innocence; ultimately, all evidence, both direct and circumstantial, must be sufficient to satisfy a rational juror that the criminal defendant is guilty beyond a reasonable doubt. State v. Price, 498 So. 2d 244, 1986 La. App. LEXIS 8321 (Nov. 12, 1986), writ of certiorari denied by 503 So. 2d 474, 1987 La. LEXIS 8845 (La. 1987).

After viewing the evidence in the light most favorable to the prosecution, any rational trier of fact could have found the essential elements of the crime of attempted simple burglary, as defined by La. Rev. Stat. Ann. §§ 14:62, 14:27, 14:10, beyond a reasonable doubt; under La. Rev. Stat. Ann. § 15:438, the finder of fact was satisfied that the overall evidence excluded every reasonable hypothesis of innocence where defendant admittedly had no permission to be in the mobile home and forced entry was apparent. State v. Scott, 496 So. 2d 571, 1986 La. App. LEXIS 7899 (Oct. 15, 1986), remanded by, writ denied in part by 501 So. 2d 766, 1987 La. LEXIS 8595 (La. 1987).

Circumstantial evidence of possession, which included trace amounts of heroin found on drug paraphernalia in defendant’s house, satisfied La. Rev. Stat. Ann. § 15:438 and was sufficient to convict defendant, despite the fact that others in the house were also heroin users. State v. Petta, 496 So. 2d 390, 1986 La. App. LEXIS 7706 (Oct. 9, 1986), writ of certiorari denied by 533 So. 2d 10, 1988 La. LEXIS 2617 (La. 1988).

Where defendant took and pawned his sister’s jewelry without her consent, even though she had no objection, his intent to commit theft, as defined by La. Rev. Stat. Ann. § 14:67, was properly inferred from the circumstances of the transaction under former La. Rev. Stat. Ann. § 15:445 (now La. Code Evid. Ann. art. 404), and his conviction was based upon circumstantial evidence, tested by La. Rev. Stat. Ann. § 15:438; such evidence excluded every reasonable hypothesis of innocence so that the jury reasonably rejected the hypothesis of innocence presented by defendant and found him guilty beyond a reasonable doubt. State v. McBride, 492 So. 2d 222, 1986 La. App. LEXIS 7422 (July 11, 1986), reversed by 504 So. 2d 840, 1987 La. LEXIS 8980 (La. 1987).

Circumstantial evidence of the defendant’s fingerprints found at the burglary scene in a restricted area along with defendant’s presence at the scene before the overnight burglary was sufficient to affirm the defendant’s conviction for burglary. State v. Sonnier, 487 So. 2d 493, 1986 La. App. LEXIS 6270 (Mar. 5, 1986).

Verdict finding defendant guilty of aggravated battery was not contrary to the law and evidence even though State did not introduce the shoes defendant wore to kick the victim repeatedly and did not prove that a tennis shoe was used; circumstantial evidence, including testimony by defendant’s wife that defendant was wearing shoes during the attack and testimony by witnesses that defendant’s kicks left shoe imprints on the victim’s body, excluded any reasonable hypothesis that defendant did not use defendant’s shoes to repeatedly kick the victim. State v. Taylor, 485 So. 2d 117, 1986 La. App. LEXIS 6257 (Feb. 26, 1986).

Under La. Rev. Stat. Ann. § 15:438, the rule as to circumstantial evidence is that, assuming every fact to be proved that the evidence tends to prove, in order to convict, the evidence must exclude every reasonable hypothesis of innocence. State v. Fluitt, 482 So. 2d 906, 1986 La. App. LEXIS 5983 (Jan. 22, 1986).

Where the State proved the essential elements of the crime of theft as required by La. Rev. Stat. Ann. § 15:438, defendant’s conviction and sentence for theft of over $100 but less than $500 was upheld. State v. Gates, 478 So. 2d 241, 1985 La. App. LEXIS 10104 (Nov. 7, 1985).

Where defendant’s 15-year-old daughter and her 13-year-old friend stated that defendant gave them his yellow Percodan tablets to ingest, the circumstantial evidence that defendant gave them Percodan, a Class II drug, was sufficient under La. Rev. Stat. Ann. § 15:438 to sustain his convictions for distributing a narcotic drug to a minor. State v. Benoit, 477 So. 2d 849, 1985 La. App. LEXIS 9948 (Oct. 10, 1985).

Circumstantial evidence, which included defendant’s fingerprints on a tampered store burglar alarm siren, coupled with the owner’s inspection of the same the day prior to the date of the crime, which revealed no evidence of tampering, supported attempted simple burglary conviction. State v. Moore, 477 So. 2d 1231, 1985 La. LEXIS 9571 (Oct. 8, 1985), writ denied by 480 So. 2d 739, 1986 La. LEXIS 5450 (La. 1986), writ of certiorari denied by 480 So. 2d 741, 1986 La. LEXIS 5442 (La. 1986).

Pursuant to La. Rev. Stat. Ann. § 15:438, in a case involving solely circumstantial evidence, the evidence must exclude every reasonable hypothesis of innocence. State v. Lambert, 475 So. 2d 791, 1985 La. App. LEXIS 10156 (Aug. 22, 1985), writ of certiorari denied by 481 So. 2d 1345, 1986 La. LEXIS 5532 (La. 1986).

After eliminating trial court’s findings that were contrary to the medical testimony, the circumstantial evidence failed to exclude defendant’s reasonable hypothesis of self-defense in accordance with La. Rev. Stat. Ann. § 15:438, and his conviction for second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1 was reversed. State v. Garcia, 470 So. 2d 145, 1985 La. App. LEXIS 8786 (Apr. 15, 1985), reversed by 483 So. 2d 953, 1986 La. LEXIS 5707 (La. 1986).

Sufficient evidence existed to support defendant’s conviction of attempted first-degree murder; evidence that defendant fired four shots at a police officer was sufficient circumstantial evidence of his specific intent to kill the officer or to inflict great bodily harm. State v. Chairs, 466 So. 2d 642, 1985 La. App. LEXIS 8470 (Mar. 11, 1985).

Sufficient evidence supported defendant’s conviction for attempted simple burglary under the test set forth in La. Rev. Stat. Ann. § 15:438; although a co-defendant testified that defendant was not involved in the burglary, the jury was entitled to disbelieve the co-defendant’s version of the incident. State v. Cook, 465 So. 2d 825, 1985 La. App. LEXIS 8337 (Feb. 27, 1985), writ of certiorari denied by 467 So. 2d 532, 1985 La. LEXIS 8558 (La. 1985).

Evidence that defendant loaded stolen items into a van and furnished transportation for the stolen items, the back door of a house was open and had apparently been broken into, and defendant jumped into the van and shut the door when approached by a witness, was sufficient evidence for a jury to find defendant guilty of simple burglary of an inhabited dwelling. State v. Daley, 463 So. 2d 826, 1985 La. App. LEXIS 8032 (Jan. 23, 1985).

Trial court erred pursuant to La. Rev. Stat. Ann. section 15:438 in convicting defendant for theft because the conviction was based upon circumstantial evidence and the State failed to eliminate every reasonable hypothesis of innocence, as the State failed to prove that defendant made no effort to effectuate the inmate’s transfer to another prison. State v. Robinson, 463 So. 2d 663, 1985 La. App. LEXIS 8177 (Jan. 11, 1985).

A defendant was properly convicted of second-degree murder and simple burglary because exclusion of every reasonable hypothesis of innocence was the standard applied to circumstantial evidence, which supported the conviction; the jury could have excluded every reasonable hypothesis except of murder by the defendant, based on the totality of evidence presented. State v. Johnson, 461 So. 2d 673, 1984 La. App. LEXIS 10408 (Dec. 28, 1984).

Circumstantial evidence was sufficient to convict defendant of cruelty to a juvenile, where the four-month-old victim could not sit unaided or crawl, and where the victim had a hematoma on her head, a fractured femur, and multiple bruises of varying age and severity. State v. Dufrene, 461 So. 2d 1263, 1984 La. App. LEXIS 10414 (Dec. 28, 1984).

State submitted sufficient evidence of defendant’s specific intent to murder her husband where it could be strongly inferred from the circumstances and nature of the killing that she intended to kill or inflict great bodily harm on the victim; the victim was shot twice, in the chest and the thigh, defendant told a friend that she shot him, and her friend testified that he and defendant devised a plan to explain the victim’s absence. State v. Ring, 461 So. 2d 1162, 1984 La. App. LEXIS 10148 (Dec. 12, 1984), writ of certiorari denied by 465 So. 2d 732, 1985 La. LEXIS 8317 (La. 1985).

Overall direct and circumstantial evidence indicating that defendant pawned stolen jewelry, including an identification report from the pawnshop that included his signature, driver’s license number, height, and weight, was sufficient for a rational juror to conclude that he was guilty of possession of stolen property. State v. Price, 454 So. 2d 377, 1984 La. App. LEXIS 9329 (July 31, 1984), writ of certiorari denied by 458 So. 2d 126, 1984 La. LEXIS 9894 (La. 1984).

Where the evidence against a defendant is circumstantial in nature, this evidence, assuming every fact proven which it tends to prove, must exclude every reasonable hypothesis of innocence. State v. Cox, 450 So. 2d 1073, 1984 La. App. LEXIS 8844 (May 30, 1984).

Circumstantial evidence did not exclude every reasonable hypothesis of innocence to support defendant’s convictions for driving while intoxicated and driving under suspension; evidence that defendant was intoxicated when he was found asleep in his car in a lounge parking lot with the car’s engine and headlights turned off did not prove that he operated his vehicle, which was an essential element of both offenses. State v. Rutan, 448 So. 2d 267, 1984 La. App. LEXIS 8483 (Apr. 11, 1984).

Where the prosecution used only circumstantial evidence to prove specific intent, an essential element of the crime of theft, the appellate court reviewed the evidence, pursuant to La. Rev. Stat. Ann. § 15:438, to determine whether a reasonable trier of fact could have concluded beyond a reasonable doubt that every reasonable hypothesis of innocence had been excluded. State v. Thibodeaux, 441 So. 2d 821, 1983 La. App. LEXIS 9818 (Dec. 14, 1983).

State did not prove that defendant intended to commit a simple burglary, in violation of La. Rev. Stat. Ann. § 14:62.2, where it failed to exclude the reasonable hypothesis that defendant was simply wandering when he was discovered in the dwelling. State v. Merrell, 442 So. 2d 713, 1983 La. App. LEXIS 9663 (Nov. 22, 1983).

Where the State’s evidence against defendant consisted almost entirely of circumstantial evidence, and the trial judge in the pre-sentence monologue, did not discuss his decision in terms of whether the evidence had excluded every reasonable hypothesis of innocence, the trial judge erred in applying a standard of “beyond a reasonable doubt” in assessing the sufficiency of the circumstantial evidence against defendant. State v. Hayes, 446 So. 2d 1233, 1983 La. App. LEXIS 8755 (June 1, 1983).

Defendant was not proven guilty of simple criminal damage to a car wash vacuum cleaner when the State’s only evidence against him was a police officer’s testimony that he had seen defendant’s friend at the car wash throwing an unknown object to the ground and had later found the coin receptacle from the vacuum cleaner on the ground. State v. Anderson, 417 So. 2d 518, 1982 La. App. LEXIS 7783 (July 6, 1982).

Defendant was improperly convicted of cruelty to animals because there was no eyewitness testimony or direct proof that he shot the dogs while hunting ducks and the circumstantial evidence pursuant to La. Rev. Stat. Ann. § 15:438 did not show beyond a reasonable doubt that he was guilty of the offenses. State v. Hollie, 416 So. 2d 542, 1982 La. LEXIS 11376 (June 21, 1982).

At defendant’s trial for simple burglary, where there was evidence that defendant did not have authority to enter the victim’s house or remove its contents but was seeing doing both, such circumstantial evidence excluded every reasonable hypothesis of innocence pursuant to La. Rev. Stat. Ann. § 15:438; hence, on appeal the court affirmed defendant’s conviction and sentence. State v. Buxton, 416 So. 2d 71, 1982 La. LEXIS 11382 (June 21, 1982).

To convict defendant on circumstantial evidence of the crime of obcenity the evidence had to exclude every reasonable hypothesis of innocence, and defendant’s explanation of his urgent need to urinate was such a reasonable hypothesis that his conviction had to be reversed. State v. Washington, 412 So. 2d 991, 1982 La. LEXIS 10638 (Apr. 5, 1982).

Circumstantial evidence was insufficient under the rule set forth at La. Rev. Stat. Ann. § 15:438 to support defendant’s theft conviction where his only tie to the crime that occurred one hour before, and 50 miles away, was his presence in the company of two other suspects in a car that contained the stolen money. State v. Bindom, 410 So. 2d 749, 1982 La. LEXIS 9992 (Feb. 5, 1982).

Although defendant’s conviction for theft was based entirely upon circumstantial evidence, the conviction was affirmed because, viewing the evidence in the light most favorable to the prosecution, a rational trier of fact could well have concluded beyond a reasonable doubt that every reasonable hypothesis of innocence had been excluded as required by La. Rev. Stat. Ann. § 15:438. State v. Edwards, 400 So. 2d 1370, 1981 La. LEXIS 8592 (July 2, 1981).

Although no witnesses saw defendant shoot his victim, the circumstantial evidence adduced against him, especially the testimony of an eyewitness who heard gunshots, looked toward the sound, saw defendant with a gun facing the parking lot where the shooting occurred, and saw him fire two additional shots before fleeing, was sufficient to exclude every reasonable hypothesis of innocence. State v. Smith, 400 So. 2d 587, 1981 La. LEXIS 8391 (June 22, 1981).

Where a defendant’s conviction was based entirely on circumstantial evidence, and the defendant challenged the sufficiency of the evidence, the issue for the reviewing court was whether, viewing the evidence in the light most favorable to the prosecution, a rational trier of fact could have concluded beyond a reasonable doubt that every reasonable hypothesis of innocence had been excluded. State v. Austin, 399 So. 2d 158, 1981 La. LEXIS 8202 (May 18, 1981), overruled in part by State v. Graham, 422 So. 2d 123, 1982 La. LEXIS 12282 (La. 1982).

Totality of the evidence indicated that only defendant and the victim’s mother had access to the victim on the night of his murder, and the evidence presented was sufficient to support a finding that defendant was guilty of first-degree murder as a principal, if not directly responsible for the killing; based on the circumstantial evidence, if the jury assumed every fact to be proved that the evidence tended to prove, it would have been justified in concluding that every reasonable hypothesis of innocence had been excluded. State v. Lafleur, 398 So. 2d 1074, 1981 La. LEXIS 8063 (May 18, 1981).

Trial judge did not err in denying defendant’s motion for a judgment of acquittal based on insufficiency of the evidence where, despite the circumstantial nature of the evidence, a review of the record in the light most favorable to the prosecution showed that a rational trier of fact could readily have found defendant guilty beyond a reasonable doubt of aggravated criminal damage to property. State v. Walker, 394 So. 2d 1181, 1981 La. LEXIS 7237 (Jan. 26, 1981).

Circumstantial evidence was sufficient to convict defendant of attempting to obtain a controlled dangerous substance by fraud or deceit where defendant presented a forged prescription to a store’s pharmacist, the pharmacist called the doctor and verified that the doctor did not write the prescription, and where defendant, upon seeing narcotics officers waiting at the front of the store, gave the prescription to a friend employed at the store and told the friend to hold the prescription until later that evening. State v. Custard, 384 So. 2d 428, 1980 La. LEXIS 7540 (May 19, 1980).

Where circumstantial evidence showed that defendant was intoxicated when he was found resting next to a pickup truck that had skidded off a highway, the evidence was not sufficient to support a conviction for driving while intoxicated because it did not exclude the reasonable hypothesis that defendant became intoxicated after his vehicle left the highway. State v. Lindinger, 357 So. 2d 500, 1978 La. LEXIS 7379 (Apr. 10, 1978).

Circumstantial evidence was sufficient to convict defendants of simple burglary in used car lot late at night; one defendant was seen pushing auto parts under a truck in the lot, and another slid down in the back seat of a waiting car as police approached. State v. Finley, 341 So. 2d 381, 1976 La. LEXIS 4297 (Dec. 13, 1976).

Robbery verdicts were affirmed where the jury’s inference that defendants aided and abetted in the robbery was not speculation, but was reasonably based on the actions of defendants both before and after the robbery, as indicating a scheme or plan to commit in concert a robbery if they located a store with a single attendant; if the evidence was so reasonably accepted by the trial jury, it excluded other reasonable hypotheses of innocence. State v. Williams, 310 So. 2d 513, 1975 La. LEXIS 4316 (Mar. 31, 1975).

Defendant’s conviction of simple burglary based upon circumstantial evidence including his fingerprints, was affirmed under La. Rev. Stat. Ann. art. 15:438, where any reasonable hypothesis of innocence was explored and excluded. State v. Pryor, 306 So. 2d 675, 1975 La. LEXIS 3983 (Jan. 20, 1975).

Defense counsel was not allowed to tell a prospective juror during voir dire that “reasonable hypothesis” meant “guess” because in cases of circumstantial evidence, the State had to prove its case beyond a reasonable hypothesis. State v. Martinez, 220 LA. 899, 57 So. 2d 888, 1952 La. LEXIS 1145 (Feb. 18, 1952), writ of certiorari denied by 344 U.S. 843, 73 S. Ct. 58, 97 L. Ed. 656, 1952 U.S. LEXIS 1906 (1952).

•• Weight & Sufficiency. — Circumstantial evidence was sufficient to sustain defendant’s conviction for attempted second-degree murder in a case arising from a drive-by shooting; although there were four men in the car, the gun was found in a closet at defendant’s house, so defendant was not entitled to a post verdict judgment of acquittal, under La. Code Crim. Proc. Ann. art. 821(B). State v. Hamilton, 867 So. 2d 151, 2004 La. App. LEXIS 443 (Mar. 3, 2004), writ denied by La. 2004-1227, 899 So. 2d 567, 2005 La. LEXIS 1282 (La. Apr. 22, 2005).

Evidence was sufficient to support defendant’s conviction of attempted aggravated rape in violation of La. Rev. Stat. Ann. §§ 14:42(1) and (2) and 14:27(42), as opposed to attempted forcible rape, as required by La. Rev. Stat. Ann. § 15:438, where (1) the victim resisted defendant and he pushed her down, (2) defendant unzipped his pants, took out his penis, got on top of the victim, and tried to penetrate her, (3) defendant beat the victim’s head against the floor and choked her, (4) the victim was threatened with death and was actually injured, and (5) only the continual knocking on the bathroom door kept defendant from completing the sex act. State v. Ford, 867 So. 2d 835, 2004 La. App. LEXIS 446 (Feb. 18, 2004), writ denied by La. 2004-1087, 883 So. 2d 1026, 2004 La. LEXIS 3024 (La. Oct. 8, 2004).

Pursuant to La. Rev. Stat. Ann. § 15:438, the evidence at trial was sufficient to exclude every reasonable hypothesis of innocence and a rational trier of fact, viewing the evidence in the light most favorable to the prosecution, could have found beyond a reasonable doubt that defendant committed the theft of property with a value of $500 or more offense; it was undisputed that defendant deposited the checks that came up short and even though checks were deposited in the bank, there was no record that the checks were processed as payments to the hotel. State v. Echeverria, 862 So. 2d 163, 2003 La. App. LEXIS 3262 (Nov. 25, 2003).

Evidence established defendant confronted the victim with a shotgun immediately before the victim was shot, an officer observed defendant putting down an object, which was later determined to be a shotgun, and eyewitness pointed out defendant to the officers as the shooter, and testified in court that the police arrested the shooter on the scene, and consequently, the evidence was clearly sufficient to establish defendant’s identity as the shooter. State v. Tumblin, 857 So. 2d 1045, 2003 La. App. LEXIS 2594 (Sept. 17, 2003).

Evidence was sufficient to have convicted defendant of possession of cocaine, a violation of La. Rev. Stat. Ann. § 40:967(C), where defendant was stopped driving a vehicle in which crack cocaine was found in plain view on the driver’s side floorboard, additional cocaine was found in the center console of the vehicle; as driver and sole occupant, defendant had custody of the car and the cocaine was within his immediate control and the State proved beyond a reasonable doubt that defendant had constructive possession of the cocaine and that he knowingly possessed it. State v. Walker, 853 So. 2d 61, 2003 La. App. LEXIS 2224 (July 29, 2003), writ of certiorari denied by La. 2003-2343, 865 So. 2d 738, 2004 La. LEXIS 410 (La. Feb. 6, 2004).

Circumstantial evidence consists of proof of collateral facts and circumstances from which the existence of the main fact may be inferred according to reason and common experience, and for circumstantial evidence to convict, it must exclude every reasonable hypotheses of innocence. State v. Anderson, 842 So. 2d 1222, 2003 La. App. LEXIS 1040 (Apr. 9, 2003).

There was sufficient evidence to show that defendant knew the drugs were in his car or that he exercised control over them and that it was he, not his passenger, who had thrown the drugs out of the passenger window while defendant was being chased by the police. State v. Robinson, 846 So. 2d 76, 2003 La. App. LEXIS 1018 (Apr. 8, 2003), writ denied by La. 2003-1361, 860 So. 2d 1131, 2003 La. LEXIS 3561 (La. Nov. 26, 2003).

Circumstantial evidence consists of proof of collateral facts and circumstances from which the existence of the main fact may be inferred according to reason and common experience, and in cases involving circumstantial evidence, the trial judge must instruct the jurors that the evidence must exclude every reasonable hypothesis of innocence; ultimately, all evidence, both direct and circumstantial, must be sufficient to support the conclusion that the defendant is guilty beyond a reasonable doubt. State v. Robinson, 846 So. 2d 76, 2003 La. App. LEXIS 1018 (Apr. 8, 2003), writ denied by La. 2003-1361, 860 So. 2d 1131, 2003 La. LEXIS 3561 (La. Nov. 26, 2003).

Evidence was sufficient to convict defendant of simple burglary where, defendant did not have authorization to enter the vehicle, a witness observed defendant from approximately 30 feet away on a well-lit sunny day and looked at his face for 20 seconds before defendant took off running, and the witness’s description of defendant and his clothing enabled the officer to track down defendant soon after the incident. State v. Smith, 844 So. 2d 119, 2003 La. App. LEXIS 644 (Mar. 11, 2003).

Where a surveillance tape showed defendant exchanging a substance for money with an undercover agent, there was sufficient circumstantial evidence to show that defendant had the specific intent to participate in the distribution of heroin; therefore, he was properly convicted of attempted distribution of cocaine, despite an allegation that defendant was unaware of the contents of the package. State v. Thomas, 841 So. 2d 45, 2003 La. App. LEXIS 489 (Feb. 19, 2003).

Evidence was sufficient to convict defendant as a principal to the victim’s murder because defendant was more than merely present at the crime scene as the evidence showed that defendant was present in the victim’s home and in the victim’s bedroom on the night of the victim’s murder and that defendant assisted co-defendant in the post-murder theft of numerous items from the victim’s home, that a friend washed defendant’s bloody shirt that night, and that the severity of the attack indicated that the perpetrator had the specific intent to kill or to inflict great bodily harm. State v. Amin, 839 So. 2d 262, 2003 La. App. LEXIS 82 (Jan. 28, 2003).

Where an eyewitness observed defendant and another man act suspiciously inside of a store, remove items from the store, and place the items in the back of a vehicle, there was sufficient evidence presented to support a conviction for theft of goods over $500.00; the evidence also showed that defendant had the specific intent to commit the crime, and he was not just an unsuspecting accomplice. State v. Green, 839 So. 2d 286, 2003 La. App. LEXIS 85 (Jan. 28, 2003), writ denied by La. 2003-0848, 857 So. 2d 474, 2003 La. LEXIS 3180 (La. Oct. 31, 2003).

Where the target of a narcotics investigation was a known resident of a premises, but there was no evidence that a defendant lived in the residence or as to the defendant’s relationship with the known resident; and where despite the presence of crack cocaine and crack pipes on the table in front of the sofa upon which the defendant was sitting with the resident, there was no evidence that anyone had been smoking crack cocaine recently, that the defendant had purchased the crack, or any evidence of why the defendant was in the premises, there was no evidence from which it could be concluded beyond a reasonable doubt that the defendant specifically intended to gain dominion and control over any of the cocaine or cocaine-tainted contraband and did or omitted to do any act toward the accomplishing of that object so as to constitute the crime of attempted possession of cocaine. State v. Toups, 792 So. 2d 18, 2001 La. App. LEXIS 1672 (May 23, 2001), reversed by La. 2001-1875, 833 So. 2d 910, 2002 La. LEXIS 2885 (La. Oct. 15, 2002).

Where officers watched the defendant going in and out of an apartment exchanging objects for currency and nine of his purchasers were stopped and found to be in possession of heroin and the apartment was found to contain heroin, there was sufficient evidence, even though some may have been circumstantial in nature, to support the seven convictions for distribution of heroin and the one conviction for possession with intent to distribute heroin.. State v. Flowers, 782 So. 2d 685, 2001 La. App. LEXIS 601 (Mar. 7, 2001), writ denied by La. 2001-1175, 811 So. 2d 896, 2002 La. LEXIS 913 (La. Mar. 15, 2002).

Sufficient evidence existed to support defendant’s conviction for burglary under La. Rev. Stat. Ann.§ 14:62 where defendant was caught in an empty lot with the store’s security tags from the clothes he burglarized, the store surveillance tape showed a suspect matching defendant’s description and wearing the same clothes as defendant in the store after hours, and defendant implicated himself by stating that he was at the store alone, and the State proved that every reasonable hypothesis of innocence was excluded. State v. Richardson, 780 So. 2d 1103, 2001 La. App. LEXIS 259 (Feb. 7, 2001), writ denied by La. 2001-0998, 823 So. 2d 934, 2002 La. LEXIS 2486 (La. Aug. 30, 2002), writ denied by La. 2002-0454, 836 So. 2d 38, 2003 La. LEXIS 269 (La. Jan. 24, 2003).

Circumstantial evidence was sufficient, under La. Rev. Stat. Ann. § 15:438 to support defendant’s conviction where defendant presented two different versions of the facts, and the State presented the testimony of several deputies that defendant and a deputy engaged in two transactions involving the sale of narcotics; while defendant claimed the police were lying, the jury could believe the State’s witnesses. State v. Eskano, 779 So. 2d 148, 2001 La. App. LEXIS 66 (Jan. 30, 2001).

Evidence was sufficient to show that defendant intended to kill a victim where he drove the victim to a deserted spot in the middle of the night, allowed another to beat the victim before he intervened, and bragged that he ran over the victim with his car; later, defendant washed his clothes, put his cleaned car in a body shop, and turned over the wrong clothes to authorities. State v. Matthis, 775 So. 2d 558, 2000 La. App. LEXIS 2971 (Nov. 29, 2000), writ denied by La. 2000-3552, 801 So. 2d 358, 2001 La. LEXIS 3042 (La. Nov. 9, 2001), remanded by 970 So. 2d 505, 2007 La. LEXIS 2389 (La. 2007).

Defendant was entitled to have his conviction for unauthorized use of a moveable valued at more than $1,000 set aside because the jury’s verdict was unresponsive to the bill of information, which charged him with a theft in excessive of $500, but the evidence was sufficient under La. Rev. Stat. § 15:438 to convict defendant of unauthorized use of a movable having a value of $1,000 or less even though the evidence was circumstantial; defendant sold and was seen moving boxes with merchandise that was stocked by a nearby wholesaler. State v. Maxie, 773 So. 2d 198, 2000 La. App. LEXIS 2680 (Nov. 1, 2000).

When circumstantial evidence is used to prove the commission of a criminal offense every fact of circumstantial evidence that tends to prove the offense must exclude every reasonable hypothesis of innocence, in order to convict. State v. Jones, 772 So. 2d 788, 2000 La. App. LEXIS 2488 (Oct. 18, 2000).

Where a victim testified that defendant took his hat and $60 in cash, and that while he and defendant were struggling, defendant reached into his pant’s pocket and took his money, the victim’s testimony was sufficient to prove that a taking occurred; thus, the State met its burden of proving, beyond a reasonable doubt, that defendant was guilty of armed robbery. State v. Dunn, 769 So. 2d 673, 2000 La. App. LEXIS 2492 (Sept. 13, 2000), writ denied by La. 2000-3005, 799 So. 2d 1149, 2001 La. LEXIS 3907 (La. Oct. 26, 2001), writ denied by La. 2000-3035, 799 So. 2d 1149, 2001 La. LEXIS 3909 (La. Oct. 26, 2001).

Evidence was sufficient to support a victim’s identification of defendant where the victim had an excellent opportunity to view defendant as he rifled through her belongings and when she accidentally bumped into him; further, the victim said that she would never forget defendant’s face, and she was positive when she viewed his photograph that defendant was the man who robbed her. State v. Marshall, 774 So. 2d 244, 2000 La. App. LEXIS 2507 (Aug. 30, 2000), writ denied by La. 2000-3038, 799 So. 2d 1149, 2001 La. LEXIS 3910 (La. Oct. 26, 2001).

Defendant was properly convicted of two counts of aggravated rape where the state put forth evidence showing that defendant used force to overcome his victims, that he prevented them from resisting, and that he was armed with a dangerous weapon. State v. Harris, 765 So. 2d 1230, 2000 La. App. LEXIS 2097 (Aug. 25, 2000), writ denied by La. 2000-2868, 795 So. 2d 322, 2001 La. LEXIS 2415 (La. Aug. 24, 2001).

Pursuant to the standard of La. Rev. Stat. Ann. § 15:438, sufficient evidence supported defendant’s conviction for attempted armed robbery of a grocery store; although defendant argued that the eyewitness identification failed, the court found that a photo lineup was not unduly suggestive and that inconsistencies did not undermine a witness’ ability to identify defendant in the lineup and in a surveillance video. State v. Debrow, 763 So. 2d 791, 2000 La. App. LEXIS 1675 (June 21, 2000), writ denied by La. 2000-2221, 798 So. 2d 957, 2001 La. LEXIS 2957 (La. Oct. 5, 2001).

Under La. Rev. Stat. Ann. § 15:438, sufficient evidence supported defendant’s convictions for illegal deer hunting under La. Rev. Stat. Ann. §§ 56:116.3(A)(1)(b), 56:116.3(F), 56:116(B)(1); when viewed in the light most favorable to the prosecution, evidence of three young men in a vehicle carrying a magazine-loaded, high-powered rifle while shining a spotlight into a secluded rural area known to have a large deer population was sufficient proof of an attempt to “take” under La. Rev. Stat. Ann. § 56:8(55), (95). State v. Robinson, 764 So. 2d 190, 2000 La. App. LEXIS 1683 (June 21, 2000).

La. Rev. Stat. sec. 15:438 is not a separate test from that required by U.S. Const. amend. XIV, but rather an evidentiary guideline to facilitate appellate review of whether a rational juror could have found a defendant guilty beyond a reasonable doubt; all evidence, direct and circumstantial, must meet the reasonable doubt standard. State v. Sam, 761 So. 2d 72, 2000 La. App. LEXIS 1241 (Apr. 19, 2000), writ denied by La. 2000-1890, 796 So. 2d 672, 2001 La. LEXIS 2807 (La. Sept. 14, 2001).

Defendant was properly convicted of a third offense of driving while intoxicated in violation of La. Rev. Stat. Ann. § 14:98 where the evidence was sufficient to allow any rational trier of fact to find the essential elements of the crime and conclude his guilt beyond a reasonable doubt, as required by La. Code Crim. Proc. Ann. art. 821(B). State v. Olivier, 764 So. 2d 992, 2000 La. App. LEXIS 1035 (Mar. 31, 2000).

Defendant’s conviction for second-degree murder was affirmed because the State met its burden of proving that defendant had specific intent to kill or inflict great bodily harm on the victim; the medical testimony revealed that the person who shot the victim had the intent to kill based on close wounds to vital organs. State v. Berry, 751 So. 2d 969, 1999 La. App. LEXIS 3793 (Dec. 29, 1999), writ denied by La. 2000-0715, 778 So. 2d 589, 2001 La. LEXIS 70 (La. Jan. 5, 2001).

Sufficient evidence existed to support defendant’s conviction for possession of a controlled dangerous substance with intent to distribute; a reasonable trier of fact could have concluded that the amount of marijuana defendant possessed was inconsistent with personal use and that the packaging of the marijuana was consistent with an intent to distribute. State v. Thomas, 745 So. 2d 776, 1999 La. App. LEXIS 2954 (Oct. 27, 1999), writ denied by La. 2000-1008, 775 So. 2d 445, 2000 La. LEXIS 3338 (La. Nov. 27, 2000), writ denied by La. 2000-0242, 775 So. 2d 1076, 2000 La. LEXIS 3416 (La. Dec. 8, 2000).

Circumstantial evidence was sufficient to convict defendant of simple burglary where the owner testified that he locked up his business establishment when he closed for the night and did not give anyone permission to enter, a window was pried open and removed, the cash register was forced open, both officers who responded to the scene testified that they recognized defendant as he bolted through the window, and the clothing on the perpetrator matched that which defendant had hidden beneath a sofa. State v. Davis, 745 So. 2d 136, 1999 La. App. LEXIS 2989 (Oct. 20, 1999), writ denied by La. 1999-3295, 762 So. 2d 11, 2000 La. LEXIS 1400 (La. May 12, 2000).

Evidence was sufficient to support a conviction for possession of stolen property valued at $500 or more in violation of La. Rev. Stat. Ann. § 14:69 based on the circumstantial evidence, under La. Rev. Stat. Ann. § 15:438, including the facts that defendant was driving a stolen car, and money and a key stolen from the owner were in his possession. State v. Bordes, 738 So. 2d 143, 1999 La. App. LEXIS 1992 (June 16, 1999).

Defendant’s conviction for possession of cocaine was reversed as supported by insufficient evidence, where the circumstantial evidence of a pipe found near the defendant was not supported by direct evidence, in that there was no detectable evidence of cocaine in the pipe and its residue could be discovered only through scientific testing; the defendant displayed no furtive behavior upon seeing a police officer, there was no evidence of recent drug use by the defendant, and the State did not provide evidence establishing that the defendant had in any way attempted to obtain cocaine. State v. Postell, 735 So. 2d 782, 1999 La. App. LEXIS 1530 (Apr. 22, 1999).

Defendant’s conviction for second-degree murder, under La. Rev. Stat. Ann. § 14:30.1, was affirmed where the State produced sufficient evidence of the elements of the offense to exclude every reasonable hypothesis of innocence, as required by La. Rev. Stat. Ann. § 15:438, and proved beyond a reasonable doubt that defendant was guilty; the testimony of two witnesses placed defendant next to the victim at the time of the shooting, with a weapon in his hand with which he had struck the victim on the head, showed that defendant stayed by the victim after the other men had walked away, and that within seconds the victim was shot and killed. State v. Rose, 732 So. 2d 761, 1999 La. App. LEXIS 1142 (Apr. 7, 1999), writ denied by La. 99-1894, 751 So. 2d 244, 1999 La. LEXIS 3629 (La. Dec. 10, 1999).

Where based on eyewitness testimony, a jury could have concluded beyond a reasonable doubt that a defendant shot a victim while attempting to rob him and immediately fled the scene, and where there was medical testimony that the victim died from a gunshot wound to the back, the evidence, direct and circumstantial, was legally sufficient to convict the defendant of second-degree murder beyond a reasonable doubt. State v. Davis, 732 So. 2d 612, 1999 La. App. LEXIS 818 (Mar. 31, 1999), writ denied by La. 1999-3114, 761 So. 2d 539, 2000 La. LEXIS 1313 (La. May 5, 2000).

If the trier of fact or the reviewing court finds the asserted or arguable hypotheses of innocence unreasonable, circumstantial evidence is sufficient to convict beyond a reasonable doubt. State v. Davis, 732 So. 2d 612, 1999 La. App. LEXIS 818 (Mar. 31, 1999), writ denied by La. 1999-3114, 761 So. 2d 539, 2000 La. LEXIS 1313 (La. May 5, 2000).

Evidence was sufficient, under La. Rev. Stat. Ann. § 15:438, to support the conviction of murder, under La. Rev. Stat. Ann. § 14:30.1, where defendant was identified as one of two potential shooters at the victim’s door. State v. Hopson, 735 So. 2d 81, 1999 La. App. LEXIS 804 (Mar. 30, 1999), writ denied by La. 99-1315, 749 So. 2d 650, 1999 La. LEXIS 3383 (La. Nov. 12, 1999).

Circumstantial evidence was sufficient under La. Rev. Stat. Ann. § 15:438 where, in addition to showing defendant in possession of the stolen property and lying about how he obtained it, the State also presented evidence from two different witnesses placing defendant at the scene of the crime at the time of the crime. State v. Ewens, 735 So. 2d 89, 1999 La. App. LEXIS 785 (Mar. 30, 1999), writ denied by La. 99-1218, 750 So. 2d 179, 1999 La. LEXIS 2571 (La. Oct. 8, 1999).

Although a defendant did not attempt to flee from police officers, who testified that they saw the defendant drop a crack pipe as they arrested the defendant for trespassing, the visible cocaine residue in the pipe, combined with the defendant’s possession of the pipe, constituted sufficient evidence to support the defendant’s conviction for possession of cocaine. State v. Williams, 732 So. 2d 105, 1999 La. App. LEXIS 768 (Mar. 24, 1999), writ denied by La. 99-1184, 748 So. 2d 433, 1999 La. LEXIS 2422 (La. Oct. 1, 1999).

Victim’s testimony and circumstantial evidence in the form of the police officers finding defendant with an obvious erection and a bottle of lubricant after receiving a report that he had been masturbating excluded every reasonable hypothesis of innocence as provided for in La. Rev. Stat. Ann. § 15:438 required. State v. Baker, 729 So. 2d 167, 1999 La. App. LEXIS 486 (Mar. 3, 1999).

Conviction for cruelty to animals under La. Rev. Stat. Ann. § 14.102.1 was error where the circumstantial evidence, which was contradicted by testimony of a vet and the dog owner, was insufficient to support the conviction under the standards of La. Rev. Stat. Ann. § 15:438. State v. Muneer, 733 So. 2d 26, 1999 La. App. LEXIS 13 (Jan. 13, 1999).

Defendant’s second-degree battery conviction was proper where the evidence was sufficient to support the jury’s finding that, regardless of whom the intended victim was, defendant’s blow was specifically intended to cause serious bodily injury. State v. Druilhet, 716 So. 2d 422, 1998 La. App. LEXIS 2254 (June 29, 1998).

Direct and circumstantial evidence identifying defendant as one of the perpetrators of a murder was sufficient to negate any reasonable probability of misidentification where a 12-year-old positively identified him in court and during an out-of-court photographic lineup, and an acquaintance of defendant testified that defendant admitted to him that he shot the victim; further, the victim’s cellular telephone was found in defendant’s apartment, and a vehicle fitting the description of one used by the perpetrators was stolen from the parking lot of defendant’s apartment complex. State v. Eames, 714 So. 2d 210, 1998 La. App. LEXIS 1788 (May 15, 1998), writ denied by La. 98-1640, 726 So. 2d 922, 1998 La. LEXIS 3323 (La. Nov. 6, 1998).

Where evidence indicated that a defendant had drug paraphernalia and that rocks of cocaine had been found in the pocket of a jacket the defendant had been observed wearing, the appeals court held that the State had proved proven each element of possession with the intent to distribute cocaine such that every reasonable hypothesis of innocence could be excluded as required by La. Rev. Stat. Ann. § 15:438. State v. Brown, 692 So. 2d 1360, 1997 La. App. LEXIS 922 (Apr. 9, 1997), writ denied by La. 97-1166, 703 So. 2d 1263, 1997 La. LEXIS 3570 (La. Nov. 7, 1997).

Evidence was sufficient to support defendant’s conviction for second-degree murder because the defendant did not like the victim, the defendant bragged about shooting the victim, the defendant was holding a gun after the murder occurred and fled from the scene and the police. State v. Forrest, 670 So. 2d 1263, 1996 La. App. LEXIS 362 (Feb. 14, 1996), writ of certiorari denied by La. 96-0654, 675 So. 2d 1117, 1996 La. LEXIS 1941 (La. June 28, 1996).

Where a deputy saw the defendant standing next to an empty vehicle and witnessed the defendant place a hand on the waistband, approach an empty vehicle, bend down into it, get up, close the door, and walk away and where the officer investigated and found a gun, the circumstantial evidence was sufficient to support a conviction of possession of a firearm by a convicted felon. State v. Francis, 665 So. 2d 596, 1995 La. App. LEXIS 3395 (Nov. 28, 1995).

Evidence presented at trial that defendant shot his gun more than once from a slow moving car into a crowd of people, and that he was not shooting into the air or into another direction in order to frighten the people, was sufficient evidence to support a finding beyond a reasonable doubt that defendant was guilty of second-degree murder. State v. Powell, 671 So. 2d 493, 1995 La. App. LEXIS 2743 (Oct. 6, 1995), writ of certiorari denied by La. 95-2710, 667 So. 2d 529, 1996 La. LEXIS 438 (La. Feb. 9, 1996).

Evidence excluded all reasonable doubt that defendant was in constructive possession of cocaine where the cocaine was found on a table in defendant’s bedroom and a witness testified that he gave the cocaine to defendant at defendant’s apartment. State v. Legaux, 658 So. 2d 319, 1995 La. App. LEXIS 1825 (June 29, 1995), writ of certiorari denied by La. 95-1985, 666 So. 2d 299, 1996 La. LEXIS 86 (La. Jan. 5, 1996).

Under the circumstantial evidence test of La. Rev. Stat. Ann. § 15:438, defendant was found to have had dominion and control over the cocaine found in his house and vehicle. State v. Harris, 657 So. 2d 1072, 1995 La. App. LEXIS 1890 (June 23, 1995), writ denied by La. 95-2046, 662 So. 2d 477, 1995 La. LEXIS 2863 (La. Nov. 13, 1995).

Under La. Rev. Stat. Ann. § 15:438, when circumstantial evidence proved beyond a reasonable doubt that defendant possessed contraband, the evidence was sufficient to convict. State v. Jones, 657 So. 2d 262, 1995 La. App. LEXIS 1298 (May 17, 1995).

Ultimately, all evidence, both direct and circumstantial, must be sufficient to support the conclusion that the defendant is guilty beyond a reasonable doubt. State v. Byles, 652 So. 2d 59, 1995 La. App. LEXIS 357 (Feb. 15, 1995), writ denied by La. 2005-0642, 920 So. 2d 229, 2006 La. LEXIS 198 (La. Jan. 13, 2006).

Defendant’s conviction was supported by the evidence because the defendant was the driver of the vehicle and had access to the drugs, the owner of the vehicle and the passenger denied ownership and the defendant had prior arrest for the same offense. State v. Lee, 637 So. 2d 656, 1994 La. App. LEXIS 1251 (May 4, 1994), writ of certiorari denied by La. 94-1451, 644 So. 2d 631, 1994 La. LEXIS 2359 (La. Oct. 7, 1994).

Where the victim first saw defendant at 9:30 a.m., observed his license number and that it was 10:15 a.m. when he dropped her off, described his car and uniform, picked him out of a photo line-up, and testified about his having kidnapped and raped her, the circumstantial evidence of his guilt was overwhelming under La. Rev. Stat. Ann. § 15:438; the victim’s testimony was sufficient to prove every element of the crime, including her fear of defendant. State v. Fontan, 624 So. 2d 916, 1993 La. App. LEXIS 2815 (Sept. 16, 1993), writ of certiorari denied by 629 So. 2d 1181, 1993 La. LEXIS 3598 (La. 1993).

Where defendant was convicted of possession of stolen property, sufficient evidence supported the conviction that the defendant knew or should have known the car was stolen when the steering column, door lock, and truck lock were broken. State v. Sanders, 622 So. 2d 817, 1993 La. App. LEXIS 2641 (July 27, 1993).

Minor was properly convicted of manslaughter for aiding and abetting three other minors in abducting, raping, and murdering a 13-year-old boy more than five years before trial based solely on circumstantial evidence and a jailhouse informer’s testimony. State v. Pierre, 614 So. 2d 1309, 1993 La. App. LEXIS 989 (Mar. 3, 1993), reversed by La. 93-0893, 631 So. 2d 427, 1994 La. LEXIS 282 (La. Feb. 3, 1994).

Defendant’s conviction for theft by fraud in violation of La. Rev. Stat. § 14:67 was reversed because every reasonable hypothesis of innocence was not excluded by the evidence as required by La. Rev. Stat. Ann. § 15:438; defendant was accused of purchasing a camcorder and then returning a box containing a brick for a refund, but there was no direct evidence that a camcorder was in the box when defendant made her purchase. State v. Northern, 597 So. 2d 48, 1992 La. App. LEXIS 552 (Mar. 6, 1992).

La. Rev. Stat. Ann. § 15:438, pertaining to the sufficiency of circumstantial evidence to dispel reasonable hypotheses of innocence, did not alter or enhance the standard for the sufficiency of the evidence to convict under Jackson v. Virginia. State v. Hosford, 572 So. 2d 242, 1990 La. App. LEXIS 2601 (Nov. 14, 1990), writ of certiorari denied by 576 So. 2d 27, 1991 La. LEXIS 538 (La. 1991).

Where defendant not only had possession of large amounts of unopened boxes of electronics equipment, but there was circumstantial evidence linking him with the crime of possession of stolen property and there was no reasonable hypothesis of his innocence, sufficient proof was made to support his conviction on the possession charge. State v. Elie, 567 So. 2d 180, 1990 La. App. LEXIS 2027 (Aug. 31, 1990), writ of certiorari denied by 571 So. 2d 617, 1990 La. LEXIS 2777 (La. 1990).

Evidence was sufficient to support defendant’s conviction for possession with intent to distribute heroin in violation of former La. Rev. Stat. Ann. § 40:966(A) (now La. Rev. Stat. Ann. § 40:970(A)), where he had constructive possession of the heroin found in his apartment, it could be inferred from the amount of heroin found that defendant intended to distribute, and under La. Rev. Stat. Ann. § 15:438, every reasonable hypothesis of innocence was excluded. State v. Dickerson, 538 So. 2d 1063, 1989 La. App. LEXIS 109 (Jan. 30, 1989).

Circumstantial and eyewitness evidence was sufficient to convict defendant of illegal possession of a motor vehicle, where defendant and a friend drove a vehicle into a ditch, the State proved that the vehicle was stolen, the vehicle was found with its steering column broken into and there were no keys in the vehicle, and defendant and his friend were positively identified as the persons in the vehicle when it was driven into the ditch. State v. Williams, 532 So. 2d 1190, 1988 La. App. LEXIS 2130 (Oct. 12, 1988).

Where defendant transported his wife to promote her prostitution activities, carried records consistent with a prostitution operation, and arranged for the wife’s activity through an escort service, the evidence was sufficient to support defendant’s conviction of pandering and to exclude every reasonable hypothesis that defendant was engaged in legitimate activity. State v. Shaffer, 529 So. 2d 98, 1988 La. App. LEXIS 1496 (July 12, 1988).

Where appellant was convicted of burglary under La. Rev. Stat. Ann. § 14:62, the conviction was supported by sufficient evidence where his intent was shown by circumstantial evidence, as per former La. Rev. Stat. Ann. § 15:445 (now La. Code Evid. Ann. art. 404), and the circumstantial evidence indicated that if all facts were assumed proved that the evidence tended to prove, the evidence excluded every reasonable hypothesis and proved guilt pursuant to La. Rev. Stat. Ann. § 15:438. State v. Schlessinger, 525 So. 2d 50, 1988 La. App. LEXIS 126 (Feb. 3, 1988).

Pursuant to La. Rev. Stat. Ann. § 15:438, the record failed to prove beyond a reasonable doubt that defendant possessed the stolen automobile. State v. Howkins, 516 So. 2d 188, 1987 La. App. LEXIS 10772 (Nov. 17, 1987).

Circumstantial evidence sufficiently eliminated defendant’s claim that a victim died of natural causes where even though an expert admitted that the possibility of a cracked larynx during a faint could not be eliminated, he stated that it was not likely because fainting victims did not tend to fall forward, and bruises and abrasions on the victim’s neck and strap muscles, urine stains on the bed, and overheard choking sounds could not be explained by such a fall. State v. Converse, 515 So. 2d 601, 1987 La. App. LEXIS 10394 (Oct. 14, 1987).

Defendant was properly found guilty of unlawfully possessing cocaine where officers executing a search warrant seized a locked briefcase hidden in defendant’s bedroom that contained $2,500 in cash and 256.6 grams of cocaine and where, upon seeing the officers confiscate the briefcase, defendant exclaimed, “That’s my money, but that’s not my cocaine!”; such evidence was adequate to circumstantially prove possession. State v. Hernandez, 513 So. 2d 312, 1987 La. App. LEXIS 10034 (Sept. 4, 1987), writ of certiorari denied by 516 So. 2d 130, 1987 La. LEXIS 10883 (La. 1987).

A defendant was improperly found guilty of theft of property valued over five hundred dollars, after money turned up missing from a check cashing business, because the state introduced no physical evidence connecting defendant with the crime; several other people were unaccounted for and had access to keys to the business. State v. Baham, 509 So. 2d 795, 1987 La. App. LEXIS 9847 (June 23, 1987).

Although when circumstantial evidence was used to convict defendant every reasonable hypothesis of innocence had to be excluded this rule was not a separate test and did not establish a stricter standard of review in circumstantial evidence cases; rather all the evidence both direct and circumstantial had to be sufficient to satisfy a rational juror that defendant was guilty beyond a reasonable doubt. State v. Feraci, 499 So. 2d 1218, 1986 La. App. LEXIS 8592 (Dec. 9, 1986).

When circumstantial evidence is used to prove the commission of an offense, La. Rev. Stat. Ann. § 15:438 mandates that, assuming every fact to be proved that the evidence tends to prove, in order to convict, it must exclude every reasonable hypothesis of innocence; ultimately, all evidence, both direct and circumstantial, must be sufficient to satisfy a rational juror that the criminal defendant is guilty beyond a reasonable doubt. State v. Price, 498 So. 2d 244, 1986 La. App. LEXIS 8321 (Nov. 12, 1986), writ of certiorari denied by 503 So. 2d 474, 1987 La. LEXIS 8845 (La. 1987).

Where defendant’s 15-year-old daughter and her 13-year-old friend stated that defendant gave them his yellow Percodan tablets to ingest, the circumstantial evidence that defendant gave them Percodan, a Class II drug, was sufficient under La. Rev. Stat. Ann. § 15:438 to sustain his convictions for distributing a narcotic drug to a minor. State v. Benoit, 477 So. 2d 849, 1985 La. App. LEXIS 9948 (Oct. 10, 1985).

Evidence was sufficient under La. Rev. Stat. § 15:438 to convict defendant for second-degree murder because the hypotheses suggested by defendant and rejected by the jury were unreasonable when compared with the hypothesis suggested by the state, as the jury could have reasonably concluded that defendant struggled with the victim, and she with him, that defendant killed her, manipulated her body, and left the victim’s home with the telltale marks on him, and failed to detect and to remove a fleck of the victim’s blood that remained on his shoe. State v. McFadden, 476 So. 2d 413, 1985 La. App. LEXIS 9845 (Sept. 25, 1985), writ of certiorari denied by 480 So. 2d 739, 1986 La. LEXIS 5451 (La. 1986).

After eliminating trial court’s findings that were contrary to the medical testimony, the circumstantial evidence failed to exclude defendant’s reasonable hypothesis of self-defense in accordance with La. Rev. Stat. Ann. § 15:438, and his conviction for second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1 was reversed. State v. Garcia, 470 So. 2d 145, 1985 La. App. LEXIS 8786 (Apr. 15, 1985), reversed by 483 So. 2d 953, 1986 La. LEXIS 5707 (La. 1986).

Pursuant to La. Rev. Stat. Ann. § 15:438, the evidence was sufficient to support defendant’s conviction because it excluded defendant’s only hypothesis that the murder occurred in self-defense, as defendant had previously harmed and threatened to harm the victim, the victim was stabbed 33 times, there was no sign of forced entry, and defendant was seen fleeing the victim’s residence with bloody clothes and a bloody knife hanging in his pocket. State v. Hart, 467 So. 2d 1366, 1985 La. App. LEXIS 9160 (Apr. 15, 1985).

Evidence that defendant loaded stolen items into a van and furnished transportation for the stolen items, the back door of a house was open and had apparently been broken into, and defendant jumped into the van and shut the door when approached by a witness, was sufficient evidence for a jury to find defendant guilty of simple burglary of an inhabited dwelling. State v. Daley, 463 So. 2d 826, 1985 La. App. LEXIS 8032 (Jan. 23, 1985).

A defendant was properly convicted of second-degree murder and simple burglary because exclusion of every reasonable hypothesis of innocence was the standard applied to circumstantial evidence, which supported the conviction; the jury could have excluded every reasonable hypothesis except of murder by the defendant, based on the totality of evidence presented. State v. Johnson, 461 So. 2d 673, 1984 La. App. LEXIS 10408 (Dec. 28, 1984).

Sufficient evidence was introduced at trial to convict a man of the attempted second-degree murder rather than attempted manslaughter of his girlfriend because he persuaded her to meet with him at her mother’s house, calmly told her she did not deserve to live, and shot her five times in front of her sister without immediate provocation. State v. Eason, 460 So. 2d 1139, 1984 La. App. LEXIS 10083 (Dec. 5, 1984), writ of certiorari denied by 463 So. 2d 1317, 1985 La. LEXIS 8056 (La. 1985).

Every reasonable hypothesis of defendant’s innocence was excluded in his second-degree murder trial; it was not reasonable to hypothesize that the victim’s boyfriend committed the murder when the boyfriend had no motive and when defendant’s car was on the scene, he had a motive and means to commit the crime, and clothing stained with the victim’s blood was found in his home. State v. Moran, 451 So. 2d 48, 1984 La. App. LEXIS 8763 (May 10, 1984), writ of certiorari denied by 456 So. 2d 165, 1984 La. LEXIS 9601 (La. 1984).

Physical evidence that a victim was shot in the back by a gun pointed directly at her and a neighbor’s testimony that a gun was placed near the victim’s body after the neighbor first saw it, when defendant was the only other person present, were sufficient to support a jury verdict finding defendant guilty of manslaughter beyond a reasonable doubt. State v. Captville, 448 So. 2d 676, 1984 La. LEXIS 8438 (Feb. 27, 1984).

Defendant’s conviction for second-degree murder was affirmed where the court found that the jury properly excluded every reasonable hypothesis of defendant’s innocence; where circumstantial evidence was used to prove the commission of the offense, La. Rev. Stat. Ann. § 15:438 mandated that, assuming every fact to be proved that the evidence tended to prove, in order to convict, it had to exclude every reasonable hypothesis of innocence. State v. Wright, 445 So. 2d 1198, 1984 La. LEXIS 7980 (Jan. 16, 1984).

Trial evidence was found to be sufficient within the requirements of La. Rev. Stat. Ann. § 15:438 to establish beyond a reasonable doubt that defendant had murdered his victim in the perpetration of an aggravated rape under La. Rev. Stat. Ann. § 14:42 and an aggravated kidnapping under La. Rev. Stat. Ann. § 14:44, which supported his conviction for the offense of murder in the first-degree under La. Rev. Stat. Ann. § 14:30(1). State v. Rault, 445 So. 2d 1203, 1984 La. LEXIS 7984 (Jan. 16, 1984), writ of certiorari denied by 469 U.S. 873, 105 S. Ct. 225, 83 L. Ed. 2d 154, 1984 U.S. LEXIS 350, 53 U.S.L.W. 3241 (1984).

Where the last customer to leave the victim’s store saw defendant’s vehicle outside the store around 10:00 p.m., where a deputy observed defendant and three occupants in the car on the evening in question, where a person living close to the spot at which the victim’s body was found heard a single gunshot at 10:30 p.m., and where a criminalistics expert testified that plaster casts of tire imprints found near the body matched the tires on defendant’s vehicle, this evidence, coupled with extensive testimony concerning defendant’s prior threats to rob and kill the victim, was sufficient to permit any rational trier of fact to conclude that defendant shot and killed the victim while engaged in the perpetration of a robbery. State v. Moore, 432 So. 2d 209, 1983 La. LEXIS 10348 (Apr. 4, 1983), writ of certiorari denied by 464 U.S. 986, 104 S. Ct. 435, 78 L. Ed. 2d 367 (1983).

Defendant’s conviction of attempted simple burglary of an inhabited dwelling, La. Rev. Stat. Ann. §§ 14:27 and 14:62.2, was reversed and set aside when the evidence introduced by the State failed to prove the necessary element of intent to commit a felony or theft, and the evidence introduced by the State did not exclude reasonable hypotheses that defendant intended to commit a misdemeanor or intended a social visit as he asserted. State v. Ricks, 428 So. 2d 794, 1983 La. LEXIS 9918 (Feb. 23, 1983).

Although no witnesses saw defendant shoot his victim, the circumstantial evidence adduced against him, especially the testimony of an eyewitness who heard gunshots, looked toward the sound, saw defendant with a gun facing the parking lot where the shooting occurred, and saw him fire two additional shots before fleeing, was sufficient to exclude every reasonable hypothesis of innocence. State v. Smith, 400 So. 2d 587, 1981 La. LEXIS 8391 (June 22, 1981).

Totality of the evidence indicated that only defendant and the victim’s mother had access to the victim on the night of his murder, and the evidence presented was sufficient to support a finding that defendant was guilty of first-degree murder as a principal, if not directly responsible for the killing; based on the circumstantial evidence, if the jury assumed every fact to be proved that the evidence tended to prove, it would have been justified in concluding that every reasonable hypothesis of innocence had been excluded. State v. Lafleur, 398 So. 2d 1074, 1981 La. LEXIS 8063 (May 18, 1981).

Circumstantial evidence was sufficient to convict defendant of attempting to obtain a controlled dangerous substance by fraud or deceit where defendant presented a forged prescription to a store’s pharmacist, the pharmacist called the doctor and verified that the doctor did not write the prescription, and where defendant, upon seeing narcotics officers waiting at the front of the store, gave the prescription to a friend employed at the store and told the friend to hold the prescription until later that evening. State v. Custard, 384 So. 2d 428, 1980 La. LEXIS 7540 (May 19, 1980).

• Relevance

•• Circumstantial & Direct Evidence. — Pursuant to La. Rev. Stat. Ann. § 15:438, when circumstantial evidence was presented in defendant’s second-degree murder trial, although the jury was required to exclude every reasonable hypothesis of innocence and assume every fact to be proved that the evidence tended to prove, the hypothesis of innocence was overcome by the substantial amount of evidence supporting the contention that defendant murdered the victims. State v. McGrew, 769 So. 2d 782, 2000 La. App. LEXIS 2180 (Sept. 26, 2000), writ denied by La. 2000-2852, 799 So. 2d 492, 805 So. 2d 1196, 2001 La. LEXIS 4042 (La. Oct. 12, 2001).

In a action in which a defendant was convicted of aggravated burglary and simple burglary it was determined that when circumstantial evidence was used to prove the commission of the offense, La. Rev. Stat. Ann. § 15:438 mandated that assuming every fact to be proved that the evidence tended to prove, in order to convict, it must exclude every reasonable hypothesis of innocence; the requirement of § 15:438 did not establish a separate standard, but rather provided a helpful methodology for determining the existence of reasonable doubt. State v. Celestine, 735 So. 2d 109, 1999 La. App. LEXIS 787 (Mar. 30, 1999), writ denied by La. 99-1217, 750 So. 2d 178, 1999 La. LEXIS 2570 (La. Oct. 8, 1999).

La. Rev. Stat. Ann. § 15:438 is not a separate test from that set forth in case law but rather is an evidentiary guideline to facilitate appellate review of whether a rational juror could have found a defendant guilty beyond a reasonable doubt; all evidence, direct and circumstantial, must meet the reasonable doubt standard. State v. August, 719 So. 2d 536, 1998 La. App. LEXIS 2636 (Sept. 16, 1998), writ denied by La. 98-2523, 736 So. 2d 206, 1999 La. LEXIS 47 (La. Jan. 15, 1999).

A conviction for possession of cocaine with intent to distribute was proper where evidence was sufficient for a reasonable jury to find beyond a reasonable doubt that defendant possessed the cocaine and had the requisite intent to distribute it. State v. Goodjoint, 716 So. 2d 139, 1998 La. App. LEXIS 1637 (June 24, 1998).

Circumstantial evidence presented in a purse snatching conviction including, inter alia, defendant’s access to the purse, positive identification of defendant as man sitting closest to victim and pursued after crime was discovered, was sufficient to meet standards of La. Rev. Stat. Ann. § 15:438 requiring exclusion of every reasonable hypothesis of innocence. State v. Ward, 712 So. 2d 139, 1998 La. App. LEXIS 359 (Mar. 4, 1998), writ denied by La. 98-1072, 726 So. 2d 17, 1998 La. LEXIS 2979 (La. Oct. 9, 1998).

Where defendant was convicted of disregarding a red light, his conviction was supported by circumstantial evidence; he was the only one observed near the vehicle at the time of an accident. State v. Raynal, 466 So. 2d 601, 1985 La. App. LEXIS 8454 (Mar. 11, 1985).

Appeals court affirmed defendant’s driving while intoxicated (DWI) second offense conviction; based on its circumstantial evidence, and applying La. Rev. Stat. Ann. §§ 14:98, 15:438, the State did not have to prove DWI definitely, to exclusion of any other possible hypothesis, but only beyond reasonable doubt and to exclusion of any other reasonable hypothesis. State v. Walker, 451 So. 2d 679, 1984 La. App. LEXIS 8962 (June 6, 1984), review denied by 456 So. 2d 1016, 1984 La. LEXIS 9511 (La. 1984).

Where the evidence against a defendant is circumstantial in nature, this evidence, assuming every fact proven which it tends to prove, must exclude every reasonable hypothesis of innocence. State v. Cox, 450 So. 2d 1073, 1984 La. App. LEXIS 8844 (May 30, 1984).

State circumstantially proved that defendant constructively possessed an unregistered shotgun in violation of La. Rev. Stat. Ann. § 40:1785 because the gun was seized from a bedroom in defendant’s home that contained male clothing, and defendant was the only male living in the house; the bedroom also contained prescription pill bottles bearing defendant’s name. State v. Wise, 434 So. 2d 1308, 1983 La. App. LEXIS 8952 (June 29, 1983).

Where all of what evidence existed was circumstantial and there was no direct evidence against defendant that he was armed when he committed a robbery, and where defendant was not armed when apprehended, defendant claimed to have used a toy pistol, and there was no witness testimony that defendant displayed or used any instrumentality much less an inherently dangerous one such as a pistol. no rational trier of fact could have found beyond a reasonable doubt, pursuant to La. Rev. Stat. Ann. § 14:438, that defendant was armed with a pistol. State v. Gould, 395 So. 2d 647, 1981 La. LEXIS 7240 (Feb. 4, 1981).

• Testimony

•• Credibility

••• Impeachment

•••• Bias, Motive & Prejudice. — La. Rev. Stat. Ann. § 15:438 is an evidentiary guideline to facilitate appellate review of whether a rational juror could have found a defendant guilty beyond a reasonable doubt; all evidence, direct and circumstantial, must meet the reasonable doubt standard. State v. Smith, 744 So. 2d 73, 1999 La. App. LEXIS 1544 (May 12, 1999).

•• Examination

••• General Overview. — Under La. Rev. Stat. Ann. § 15:438, circumstantial evidence is proof of collateral facts and circumstances from which the existence of the main fact may be inferred according to reason and common experience; the elements must be proven such that every reasonable hypothesis of innocence is excluded; this is an evidentiary guide for the jury and facilitates appellate review. State v. Johnson, 726 So. 2d 1126, 1999 La. App. LEXIS 170 (Jan. 27, 1999), writ denied by La. 99-0646, 747 So. 2d 56, 1999 La. LEXIS 2147 (La. Aug. 25, 1999).

GOVERNMENTS

• Legislation

•• Interpretation. — The standard under La. Rev. Stat. Ann. § 15:438 is not a separate test from the Jackson standard, but rather provides a helpful basis for determining the existence of reasonable doubt. State v. Segura, 829 So. 2d 587, 2002 La. App. LEXIS 2841 (Sept. 30, 2002), writ denied by La. 2002-2696, 840 So. 2d 569, 2003 La. LEXIS 893 (La. Mar. 28, 2003).

TRANSPORTATION LAW

• Private Vehicles

•• Traffic Regulation

••• General Overview. — Where defendant was convicted of disregarding a red light, his conviction was supported by circumstantial evidence; he was the only one observed near the vehicle at the time of an accident. State v. Raynal, 466 So. 2d 601, 1985 La. App. LEXIS 8454 (Mar. 11, 1985).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Law. 44 La. L. Rev. 279 (November, 1983).

Article: Postconviction Procedure. 44 La. L. Rev. 477 (November, 1983).

Comment: The Mental Element Required for Accomplice Liability: A Topic Note. 59 La. L. Rev. 325 (Fall, 1998).

Casenote: State v. Sylvia: How Possession of Drug Paraphernalia Containing Invisible Trace Amounts of Drug Residue Secures a Louisiana Prosecutor’s Conviction for Possession of Narcotics. 50 Loy. L. Rev. 287 (Spring, 2004).

§ 439. Burden of proof.

The burden of proof is upon him alleging the existence of a fact.
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• Pretrial Motions & Procedures

•• Disqualification & Recusal. — Pursuant to La. Rev. Stat. Ann. § 15:439, where a defendant failed to prove that the initial trial judge recused himself for reasons that were not legitimate, the allegation that the court was improperly constituted was without merit. State v. Johnson, 440 So. 2d 197, 1983 La. App. LEXIS 9249 (Oct. 12, 1983), writ of certiorari denied by 444 So. 2d 1240, 1984 La. LEXIS 8326 (La. 1984).

§ 440. Relative weight of positive and negative testimony.

Positive testimony on a given point must be given greater weight than negative testimony on the same point.
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CRIMINAL LAW & PROCEDURE

• Trials

•• Defendant’s Rights

••• Right to Confrontation. — Audio and video tapes of the victim’s statement were properly admitted into evidence under La. Rev. Stat. Ann. § 15:440 without violating defendant’s right to confrontation where the victim testified on direct and cross examination, and defendant failed to make appropriate objections in order to preserve errors for appellate review as per La. Code Crim. Proc. Ann. art. 841. State v. Guidroz, 498 So. 2d 108, 1986 La. App. LEXIS 8258 (Nov. 10, 1986).

•• Examination of Witnesses

••• Videotaped Testimony. — In defendant’s incest case, a court did not err by admitting a videotaped interview with the victim where the defense had the opportunity for cross-examination, and leading questions were appropriate given the age of the victim. State v. Guerra, 834 So. 2d 1206, 2002 La. App. LEXIS 3952 (Dec. 18, 2002), writ denied by La. 2003-0072, 842 So. 2d 398, 2003 La. LEXIS 1287 (La. Apr. 25, 2003).

EVIDENCE

• Inferences & Presumptions

•• General Overview. — Where no evidence contradicted a physician’s positive clinical finding that plaintiff suffered from a herniated disc, the trial court erred in rejecting the diagnosis because of inadequate diagnostic testing; under La. Rev. Stat. Ann. § 15:440, positive evidence was given greater weight than negative evidence on the same point. Kerrigan v. Imperial Fire & Cas. Ins. Co., 748 So. 2d 67, 1999 La. App. LEXIS 3022 (Nov. 3, 1999), writ denied by La. 1999-3410, 754 So. 2d 236, 2000 La. LEXIS 313 (La. Feb. 4, 2000).

TORTS

• Public Entity Liability

•• Liability

••• Claim Presentation

•••• General Overview. — Where two homeowners instituted an action for damages against a city that had allegedly arisen from an improperly maintained culvert, the city was held liable under La. Civ. Code Ann. art. 2317 and La. Rev. Stat. §§ Ann. 9:2800 and 15:440 because positive testimony was entitled to greater weight than negative testimony and because testimony indicated that the city had actual notice that the culvert was improperly maintained. Collins v. City of Shreveport, 799 So. 2d 630, 2001 La. App. LEXIS 2395 (Oct. 31, 2001).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Reflections Upon Louisiana’s Child Witness Videotaping Statute: Utility and Constitutionality in the Wake of Stincer. 47 La. L. Rev. 1255 (July, 1987).

Comment: Child Custody: The Judicial Interview of the Child. 47 La. L. Rev. 559 (January, 1987).

SUBPART 2. ELECTRONIC RECORDING: PROTECTED PERSONS.

§ 440.1. Purpose.

It is declared to be in the best interest of the state that protected persons be spared from crimes of violence, and that persons who commit such crimes be prosecuted with a minimum of additional intrusion into the lives of such protected persons. (Acts 1984, No. 563, § 1; Acts 2004, No. 241, § 1, eff. Aug. 15, 2004.)

2004 Amendments. Acts 2004, No. 241, § 1, effective August 15, 2004, substituted “Protected Persons” for “Child Abuse Victims” in the Subpart heading and “protected persons” for “children” throughout.

CROSS REFERENCES

Louisiana Law. — Unlawful possession of videotape of protected persons under R.S. 15:440.1 et seq., see La. R.S. 14:81.5.

Procedures for rape victims; emergency rooms of licensed hospitals; immunity, see La. R.S. 40:2109.1.

Duty to provide services; penalty, see La. R.S. 40:2113.4.

Examination of witnesses; transcript of testimony, see La. C.Cr.P. Art. 294.
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• Trials

•• Defendant’s Rights

••• Right to Confrontation. — The child videotaping statute, La. Rev. Stat. Ann. § 15:440.1 et seq., did not unconstitutionally deny a juvenile his rights of confrontation and cross-examination under U.S. Const. amd. VI and La. Const. art. I, § 16. State in Interest of R.C., 514 So. 2d 759, 1987 La. App. LEXIS 10538 (Oct. 28, 1987), writ of certiorari denied by 516 So. 2d 128, 1987 La. LEXIS 10829 (La. 1987).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Reflections Upon Louisiana’s Child Witness Videotaping Statute: Utility and Constitutionality in the Wake of Stincer. 47 La. L. Rev. 1255 (July, 1987).

Comment: Television Trials and Fundamental Fairness: The Constitutionality of Louisiana’s Child Shield Law. 61 Tul. L. Rev. 141 (November, 1986).

§ 440.2. Authorization.

A. (1) A court with original criminal jurisdiction or juvenile jurisdiction may, on its own motion or on motion of the district attorney, a parish welfare unit or agency, or the Department of Children and Family Services, require that a statement of a protected person who may have been a witness to or victim of a crime be recorded on videotape.

(2) Further, the coroner may, in conjunction with the district attorney and appropriate hospital personnel and pursuant to their duties in R.S. 40:2109.1 and 40:2113.4, provide for the videotaping of protected persons who are rape victims or who have been otherwise physically or sexually abused.

(3) Such a videotape shall be available for introduction as evidence in a juvenile proceeding or adult criminal proceeding.

B. For purposes of this Part, “videotape” means the visual recording on a magnetic tape, film, videotape, compact disc, digital versatile disc, digital video disc, or by other electronic means together with the associated oral record.

C. For purposes of this Part “protected person” means any person who is a victim of a crime or a witness in a criminal proceeding and who is either of the following:

(1) Under the age of seventeen years.

(2) Has a developmental disability as defined in R.S. 28:451.2(12). (Acts 1984, No. 563, § 1; Acts 2004, No. 241, § 1, eff. Aug. 15, 2004; Acts 2007, No. 70, § 1, eff. Aug. 15, 2007.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Department of Children and Family Services” for “Department of Social Services” in (A)(1). See Acts 2010, No. 877, § 3.

2007 Amendments. — Acts 2007, No. 70, § 1, effective August 15, 2007, added “is either of the following” to (C); substituted “Under the age of seventeen years” for “is fourteen years of age or younger” in (C)(1); and substituted “Has a developmental disability as defined in R.S. 28:451.2(12)” for “has a developmental disability as defined in R.S. 28:381(12) or mental retardation as defined in R.S. 28:381(28).”

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute in subpart (C) as amended by Acts 2004, No. 241, § 1, substituted “a witness in a criminal proceeding and who either” for “a witness in a criminal proceeding and who,” added a paragraph break preceding paragraph (1), substituted “younger” for “younger; or,” substituted “disability or mental retardation as defined in R.S. 28:381” for “disability as defined in R.S. 28:381(12) or mental retardation as defined in R.S. 28:381(28),” and made minor stylistic changes.

2004 Amendments. — Acts 2004, No. 241, § 1, effective August 15, 2004, substituted “protected person who may have been a witness to or victim of a crime” for “child under fourteen who has been physically or sexually abused” in (A)(1); substituted “protected persons” for “children” in (A)(2); inserted “film, videotape, compact disc, digital versatile disc, digital video disc, or by other electronic means” in (B); and added (C).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Reflections Upon Louisiana’s Child Witness Videotaping Statute: Utility and Constitutionality in the Wake of Stincer. 47 La. L. Rev. 1255 (July, 1987).

§ 440.3. Videotape; admissibility; exception to hearsay rule.

The videotape authorized by this Subpart is hereby admissible in evidence as an exception to the hearsay rule. (Acts 1984, No. 563, § 1.)
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CRIMINAL LAW & PROCEDURE

• Trials

•• Examination of Witnesses

••• Videotaped Testimony. — Pursuant to La. Rev. Stat. Ann. § 15:440.3, a child victim’s videotaped testimony of defendant’s oral sexual activities against the child was admissible as an exception to the hearsay rule, where, before the videotape was admitted into evidence, the police officer who videotaped the child’s testimony testified and expressly verified each element of La. Rev. Stat. Ann. §§ 15:440.4 and 15:440.5. State v. Broussard, 664 So. 2d 835, 1995 La. App. LEXIS 3412 (Dec. 6, 1995), modified by La. 96-1796, 692 So. 2d 1024, 1997 La. LEXIS 571 (La. Apr. 8, 1997).

EVIDENCE

• Hearsay

•• Exceptions

••• Statements of Child Abuse. — In defendant’s trial for indecent behavior with a juvenile, defendant’s right of confrontation under La. Const. art. I, § 16 was violated, where the trial court, pursuant to La. Rev. Stat. Ann. § 15:440.3, admitted a videotape of the child victim’s interview with a representative of the Louisiana Department of Health and Human Resources although the child was not available to testify at trial as required by La. Rev. Stat. Ann. § 15:440.5. State v. Navarre, 498 So. 2d 194, 1986 La. App. LEXIS 8310 (Nov. 12, 1986).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Television Trials and Fundamental Fairness: The Constitutionality of Louisiana’s Child Shield Law. 61 Tul. L. Rev. 141 (November, 1986).

§ 440.4. Method of recording videotape; competency.

A. A videotape of a protected person may be offered in evidence either for or against a defendant. To render such a videotape competent evidence, it must be satisfactorily proved:

(1) That such electronic recording was voluntarily made by protected person.

(2) That no relative of the protected person was present in the room where the recording was made.

(3) That such recording was not made of answers to interrogatories calculated to lead the protected person to make any particular statement.

(4) That the recording is accurate, has not been altered, and reflects what the protected person said.

(5) That the taking of the protected person’s statement was supervised by a physician, a social worker, a law enforcement officer, a licensed psychologist, a medical psychologist, a licensed professional counselor, or an authorized representative of the Department of Children and Family Services.

B. The department shall develop and promulgate regulations on or before September 12, 1984, regarding training requirements and certification for department personnel designated in Paragraph (A)(5) of this Section who supervise the taking of the protected person’s statement. (Acts 1984, No. 563, § 1; Acts 1986, No. 626, § 1; Acts 1999, No. 1309, § 3, eff. Jan. 1, 2000; Acts 2001, No. 486, § 1, eff. June 21, 2001; Acts 2004, No. 241, § 1, eff. Aug. 15, 2004; Acts 2009, No. 251, § 13, eff. Jan. 1, 2010.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Department of Children and Family Services” for “Department of Social Services” in (A)(5). See Acts 2010, No. 877, § 3.

LSLI 2009 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute added “medical psychologist” in (A)(5), as amended by Acts 2009, No. 251, § 13.

2004 Amendments. — Acts 2004, No. 241, § 1, effective August 15, 2004, in (A), substituted “protected person” for “child fourteen years of age or under,” and deleted “charged with the rape or physical or sexual abuse of a child” following “against a defendant”; substituted “protected person” for “victim of the physical or sexual abuse” in (A)(1) and (2); substituted “protected person” for “child” in (A)(3); substituted “protected person” for “witness or victim” in (A)(4); substituted “protected person’s statement” for “child’s statement” in (A)(5) and (B); and inserted “of this Section” following “Paragraph (A)(5)” in (B).

2001 Amendments. — Acts 2001, No. 486, § 1, effective June 21, 2001, inserted “licensed professional counselor” following “licensed psychologist” in (A)(5).

1999 Amendments. — Acts 1999, No. 1309, § 3, effective January 1, 2000, deleted “board-certified” preceding “social worker” in (A)(5).
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CRIMINAL LAW & PROCEDURE

• Trials

•• Examination of Witnesses

••• Videotaped Testimony. — Where defendant was convicted of the aggravated rape of his six-year-old niece, the district court did not err by admitting the videotape of the child victim’s interview where the mother was present in the room while the interview was conducted and where the victim was interviewed four separate times. State v. Taylor, 821 So. 2d 633, 2002 La. App. LEXIS 1900 (June 12, 2002), writ denied by La. 2002-2068, 847 So. 2d 1222, 2003 La. LEXIS 2019 (La. June 20, 2003).

Pursuant to La. Rev. Stat. Ann. § 15:440.3, a child victim’s videotaped testimony of defendant’s oral sexual activities against the child was admissible as an exception to the hearsay rule, where, before the videotape was admitted into evidence, the police officer who videotaped the child’s testimony testified and expressly verified each element of La. Rev. Stat. Ann. §§ 15:440.4 and 15:440.5. State v. Broussard, 664 So. 2d 835, 1995 La. App. LEXIS 3412 (Dec. 6, 1995), modified by La. 96-1796, 692 So. 2d 1024, 1997 La. LEXIS 571 (La. Apr. 8, 1997).

Under La. Rev. Stat. Ann. § 15:440.4(A)(2), the videotape of a four year old victim was properly admitted into evidence against defendant, her father, who was charged with her aggravated rape even though her godmother was present for the taping as the godmother was not a relative. State v. Bennett, 591 So. 2d 1193, 1991 La. App. LEXIS 3228 (Nov. 22, 1991), writ of certiorari denied by 594 So. 2d 1315, 1992 La. LEXIS 1212 (La. 1992).

Psychologist’s mistaken date of an interview with the defendant’s minor daughter, as recorded on her videotaped statement, did not constitute an alteration of the videotape that would render the videotape inadmissible pursuant to La. Rev. Stat. Ann. § 15:440.4A(4) or § 15:440.5(A)(3) in the defendant’s trial for the aggravated rape of his daughter. State v. Long, 590 So. 2d 694, 1991 La. App. LEXIS 2978 (Nov. 13, 1991).

EVIDENCE

• Hearsay

•• Exceptions

••• Statements of Child Abuse. — In an indecent behavior with a juvenile case, the trial court did not err by allowing the admission of the videotaped testimony of the victim as the leading questions in the interview were for clarification purposes and were appropriate considering the child’s learning disability, and in the context of the interview State v. Watson, 900 So. 2d 325, 2005 La. App. LEXIS 1044 (Apr. 20, 2005).

Where a witness had a contractual relationship with the Department of Health and Human Resources, whereby the witness conducted psychological video examinations of children who were victims of physical or sexual abuse, the witness was an authorized representative of the department within the meaning of La. Rev. Stat. Ann. § 15:440.4(A)(5). State v. Feazell, 486 So. 2d 327, 1986 La. App. LEXIS 6619 (Apr. 9, 1986), writ of certiorari denied by 491 So. 2d 20, 1986 La. LEXIS 6779 (La. 1986).

•• Exemptions

••• Prior Statements by Witnesses

•••• General Overview. — In a prosecution against defendant for the attempted forcible rape of his stepdaughter, the trial court did not err in allowing a witness to testify regarding the information obtained in the stepdaughter’s videotaped statement where the videotape was excluded from evidence for failure to comply with the requirements of La. Rev. Stat. Ann. § 15:440.4; the witness’ testimony was not hearsay because it was presented after the stepdaughter testified and because the stepdaughter’s prior consistent statement was offered expressly to rebut the defense’s implied charge that the stepdaughter fabricated her version of the incident. State v. Holley, 799 So. 2d 578, 2001 La. App. LEXIS 2155 (Oct. 3, 2001).

• Testimony

•• Examination

••• General Overview. — Videotape of child sex abuse victim’s statement was admissible under La. Rev. Stat. Ann. § 15:440.4 despite the use of leading questions. State v. Duke, 625 So. 2d 325, 1993 La. App. LEXIS 2950 (Oct. 6, 1993), writ of certiorari denied by 629 So. 2d 1183, 1993 La. LEXIS 3593 (La. 1993).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Reflections Upon Louisiana’s Child Witness Videotaping Statute: Utility and Constitutionality in the Wake of Stincer. 47 La. L. Rev. 1255 (July, 1987).

§ 440.5. Admissibility of videotaped statements; discovery by defendant.

A. The videotape of an oral statement of the protected person made before the proceeding begins may be admissible into evidence if:

(1) No attorney for either party was present when the statement was made;

(2) The recording is both visual and oral and is recorded on film or videotape or by other electronic means;

(3) The recording is accurate, has not been altered, and reflects what the witness or victim said;

(4) The statement was not made in response to questioning calculated to lead the protected person to make a particular statement;

(5) Every voice on the recording is identified;

(6) The person conducting or supervising the interview of the protected person in the recording is present at the proceeding and available to testify or be cross-examined by either party;

(7) The defendant or the attorney for the defendant is afforded an opportunity to view the recording before it is offered into evidence; and

(8) The protected person is available to testify.

B. The admission into evidence of the videotape of a protected person as authorized herein shall not preclude the prosecution from calling the protected person as a witness or from taking the protected person’s testimony outside of the courtroom as authorized in R.S. 15:283. Nothing in this Section shall be construed to prohibit the defendant’s right of confrontation.

C. In a criminal prosecution, when the state intends to offer as evidence a copy of a videotaped oral statement of a protected person made pursuant to the provisions of this Subpart, the defendant, through his attorney only, may be provided a copy of the videotape if the court determines it necessary to prepare a proper defense. If the defendant’s attorney is provided a copy of the videotaped statement by court order or by permission of the district attorney, only the attorney and the defendant shall be permitted to view the tape, and no copies shall be made by any person. The copy shall be securely retained by the defendant’s attorney at all times and shall not be possessed, transferred, distributed, copied, or viewed by any unauthorized party. It shall be the affirmative duty of the defendant’s attorney to return the videotape to the court immediately upon conclusion of the case but in all cases prior to sentencing. A defendant who appears pro se in a criminal proceeding shall be allowed reasonable access to the videotape of a protected person only with an order of the court and under court-directed supervision. The tape shall be filed as part of the record under seal by the clerk of court for use in subsequent legal proceedings or appeals and shall only be released upon motion of the state or counsel of record with an order of court and in compliance with this Section. Any violation of this Subsection shall be punished as contempt of court. Any person who makes an unauthorized disclosure of the videotape or its contents may also be subject to liability for civil damages, including punitive damages. (Acts 1984, No. 563, § 1; Acts 1990, No. 654, § 1; Acts 2004, No. 241, § 1, eff. Aug. 15, 2004; Acts 2008, No. 85, § 1, eff. Aug. 15, 2008.)

2008 Amendments. — Acts 2008, No. 85, § 1, effective August 15, 2008, rewrote (C).

2004 Amendments. — Acts 2004, No. 241, § 1, effective August 15, 2004, substituted “protected person” for “child” throughout and made a related change in (B); and inserted “or supervising” in (A)(6).

CROSS REFERENCES

Louisiana Law. — Unlawful possession of videotape of protected persons under R.S. 15:440.1 et seq., see La. R.S. 14:81.5.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Criminal Process

•••• Right to Confrontation. — A videotaped interview of a child victim of attempted aggravated rape was not admissible pursuant to La. Rev. Stat. Ann. § 15:440.5, when the victim took the stand and refused to testify and answer questions on cross-examination. State v. R.C., 494 So. 2d 1350, 1986 La. App. LEXIS 7665 (Sept. 24, 1986).

CRIMINAL LAW & PROCEDURE

• Discovery & Inspection

•• Discovery by Defendant

••• Report of Examinations & Tests

•••• General Overview. — Where, more than one year after he learned that the prosecutor had a videotape of police officers’ interviews of the children defendant was accused of sexually abusing, defendant’s counsel first asked the district attorney for a copy of the videotape only four days before the reset date of trial only to learn that the district attorney could not find the tape, the trial court’s denial of defendant’s motion for a continuance to allow the district attorney more time to find the tape was not an abuse of discretion because the trial judge had a reasonable basis to fault counsel for failing to bring the issue to the attention of the court sooner at a time when the court could determine in advance of trial whether any protective order entered under La. Rev. Stat. Ann. § 15:440.5(C), and the trial court’s denial of defendant’s motion for a continuance to allow the district attorney more time to find the tape was not an abuse of discretion. State v. Ste. Marie, 770 So. 2d 315, 2000 La. LEXIS 2416 (Sept. 15, 2000), remanded by La. App. 97-0168, 801 So. 2d 424, 2001 La. App. LEXIS 819 (La.App. 3 Cir. Apr. 18, 2001).

• Trials

•• Defendant’s Rights

••• Right to Confrontation. — Trial court did not err in failing to grant defendant’s request for a videotape of a child sexual abuse victim’s statement where the record reflected that the State made the videotape available to defendant numerous times, and that defense counsel, in fact, viewed the videotape and the victim was called to the stand and testified on direct, and that, on cross-examination, defense counsel inquired into all relevant details of the allegations. Thus, defendant’s constitutional right of confrontation was not violated. State v. Bolden, 852 So. 2d 1050, 2003 La. App. LEXIS 2225 (July 29, 2003), remanded by La. App. 04-1000, 901 So. 2d 445, 2005 La. App. LEXIS 499 (La.App. 5 Cir. Mar. 1, 2005).

Where the four year old victim’s videotaped statement met the admissibility requirements of La. Rev. Stat. § 15:440.5, defendant’s right to confrontation and cross examination were not violated. State v. Bennett, 591 So. 2d 1193, 1991 La. App. LEXIS 3228 (Nov. 22, 1991), writ of certiorari denied by 594 So. 2d 1315, 1992 La. LEXIS 1212 (La. 1992).

A videotaped interview of a child victim of attempted aggravated rape was not admissible pursuant to La. Rev. Stat. Ann. § 15:440.5, when the victim took the stand and refused to testify and answer questions on cross-examination. State v. R.C., 494 So. 2d 1350, 1986 La. App. LEXIS 7665 (Sept. 24, 1986).

•• Examination of Witnesses

••• Child Witnesses. — In defendant’s trial on two counts of indecent behavior with a juvenile, based on La. Rev. Stat. Ann. § 15:440.5, the videotaped interviews were admissible at trial, and their introduction into evidence did not prevent the victims from testifying at trial. State v. Lyles, 858 So. 2d 35, 2003 La. App. LEXIS 2482 (Sept. 16, 2003).

Although, contrary to one of the conditions for admissibility under La. Rev. Stat. Ann. § 15:440.5, an eight-year-old boy was asked leading questions during a videotaped statement concerning a sexual attack by a defendant, because the defendant had an opportunity to view the tape in advance and to cross-examine the boy at trial, the admission of the tape at trial was harmless error. State v. Isaac, 544 So. 2d 531, 1989 La. App. LEXIS 976 (May 10, 1989).

••• Videotaped Testimony. — Trial court did not err in failing to grant defendant’s request for a videotape of a child sexual abuse victim’s statement where the record reflected that the State made the videotape available to defendant numerous times, and that defense counsel, in fact, viewed the videotape and the victim was called to the stand and testified on direct, and that, on cross-examination, defense counsel inquired into all relevant details of the allegations. Thus, defendant’s constitutional right of confrontation was not violated. State v. Bolden, 852 So. 2d 1050, 2003 La. App. LEXIS 2225 (July 29, 2003), remanded by La. App. 04-1000, 901 So. 2d 445, 2005 La. App. LEXIS 499 (La.App. 5 Cir. Mar. 1, 2005).

Where, more than one year after he learned that the prosecutor had a videotape of police officers’ interviews of the children defendant was accused of sexually abusing, defendant’s counsel first asked the district attorney for a copy of the videotape only four days before the reset date of trial only to learn that the district attorney could not find the tape, the trial court’s denial of defendant’s motion for a continuance to allow the district attorney more time to find the tape was not an abuse of discretion because the trial judge had a reasonable basis to fault counsel for failing to bring the issue to the attention of the court sooner at a time when the court could determine in advance of trial whether any protective order entered under La. Rev. Stat. Ann. § 15:440.5(C), and the trial court’s denial of defendant’s motion for a continuance to allow the district attorney more time to find the tape was not an abuse of discretion. State v. Ste. Marie, 770 So. 2d 315, 2000 La. LEXIS 2416 (Sept. 15, 2000), remanded by La. App. 97-0168, 801 So. 2d 424, 2001 La. App. LEXIS 819 (La.App. 3 Cir. Apr. 18, 2001).

In an aggravated rape case, a videotaped interview of the victim was properly admitted because an accused’s right to confront and cross-examine the witness was preserved by requiring that both the child and interviewer be available to testify. State v. Abbott, 697 So. 2d 636, 1997 La. App. LEXIS 1672 (June 18, 1997), writ denied by La. 97-1929, 705 So. 2d 1097, 1998 La. LEXIS 197 (La. Jan. 9, 1998).

Pursuant to La. Rev. Stat. Ann. § 15:440.3, a child victim’s videotaped testimony of defendant’s oral sexual activities against the child was admissible as an exception to the hearsay rule, where, before the videotape was admitted into evidence, the police officer who videotaped the child’s testimony testified and expressly verified each element of La. Rev. Stat. Ann. §§ 15:440.4 and 15:440.5. State v. Broussard, 664 So. 2d 835, 1995 La. App. LEXIS 3412 (Dec. 6, 1995), modified by La. 96-1796, 692 So. 2d 1024, 1997 La. LEXIS 571 (La. Apr. 8, 1997).

Where the four year old victim’s videotaped statement met the admissibility requirements of La. Rev. Stat. § 15:440.5, defendant’s right to confrontation and cross examination were not violated. State v. Bennett, 591 So. 2d 1193, 1991 La. App. LEXIS 3228 (Nov. 22, 1991), writ of certiorari denied by 594 So. 2d 1315, 1992 La. LEXIS 1212 (La. 1992).

Psychologist’s mistaken date of an interview with the defendant’s minor daughter, as recorded on her videotaped statement, did not constitute an alteration of the videotape that would render the videotape inadmissible pursuant to La. Rev. Stat. Ann. § 15:440.4A(4) or § 15:440.5(A)(3) in the defendant’s trial for the aggravated rape of his daughter. State v. Long, 590 So. 2d 694, 1991 La. App. LEXIS 2978 (Nov. 13, 1991).

In defendant’s trial for indecent behavior with a juvenile, defendant’s right of confrontation under La. Const. art. I, § 16 was violated, where the trial court, pursuant to La. Rev. Stat. Ann. § 15:440.3, admitted a videotape of the child victim’s interview with a representative of the Louisiana Department of Health and Human Resources although the child was not available to testify at trial as required by La. Rev. Stat. Ann. § 15:440.5. State v. Navarre, 498 So. 2d 194, 1986 La. App. LEXIS 8310 (Nov. 12, 1986).

• Appeals

•• Reviewability

••• Preservation for Review

•••• General Overview. — Where a defendant’s objections at trial to videotaped testimony focused on the statutory requirements of La. Rev. Stat. Ann. § 15:440.5, not on the federal constitutional considerations, the defendant had not complied with the contemporaneous objection rule, La. Code Crim. Proc. Ann. art. 841, and an appellate court refused to review the defendant’s federal claims. State v. Marcantel, 756 So. 2d 366, 1999 La. App. LEXIS 3702 (Dec. 22, 1999), writ denied by La. 2000-0208, 766 So. 2d 1274, 2000 La. LEXIS 2350 (La. Aug. 31, 2000).

••• Waiver

•••• General Overview. — In a criminal prosecution for indecent behavior with a juvenile, where defendant did not object to the admissibility of the victim’s videotaped statement on the basis of the victim’s unavailability at the trial court level, the issue was barred for appellate review. State v. McClain, 877 So. 2d 1135, 2004 La. App. LEXIS 1671 (June 29, 2004), writ denied by La. 2004-1929, 888 So. 2d 835, 2004 La. LEXIS 3756 (La. Dec. 10, 2004).

•• Standards of Review

••• Harmless & Invited Errors

•••• General Overview. — Although, contrary to one of the conditions for admissibility under La. Rev. Stat. Ann. § 15:440.5, an eight-year-old boy was asked leading questions during a videotaped statement concerning a sexual attack by a defendant, because the defendant had an opportunity to view the tape in advance and to cross-examine the boy at trial, the admission of the tape at trial was harmless error. State v. Isaac, 544 So. 2d 531, 1989 La. App. LEXIS 976 (May 10, 1989).

EVIDENCE

• Demonstrative Evidence

•• General Overview. — In defendant’s trial on two counts of indecent behavior with a juvenile, based on La. Rev. Stat. Ann. § 15:440.5, the videotaped interviews were admissible at trial, and their introduction into evidence did not prevent the victims from testifying at trial. State v. Lyles, 858 So. 2d 35, 2003 La. App. LEXIS 2482 (Sept. 16, 2003).

Where a defendant’s objections at trial to videotaped testimony focused on the statutory requirements of La. Rev. Stat. Ann. § 15:440.5, not on the federal constitutional considerations, the defendant had not complied with the contemporaneous objection rule, La. Code Crim. Proc. Ann. art. 841, and an appellate court refused to review the defendant’s federal claims. State v. Marcantel, 756 So. 2d 366, 1999 La. App. LEXIS 3702 (Dec. 22, 1999), writ denied by La. 2000-0208, 766 So. 2d 1274, 2000 La. LEXIS 2350 (La. Aug. 31, 2000).

• Hearsay

•• Exceptions

••• Statements of Child Abuse. — In an aggravated rape case, a videotaped interview of the victim was properly admitted because an accused’s right to confront and cross-examine the witness was preserved by requiring that both the child and interviewer be available to testify. State v. Abbott, 697 So. 2d 636, 1997 La. App. LEXIS 1672 (June 18, 1997), writ denied by La. 97-1929, 705 So. 2d 1097, 1998 La. LEXIS 197 (La. Jan. 9, 1998).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Reflections Upon Louisiana’s Child Witness Videotaping Statute: Utility and Constitutionality in the Wake of Stincer. 47 La. L. Rev. 1255 (July, 1987).

§ 440.6. Confidentiality.

Videotapes which are a part of the court record shall be preserved under a protective order of the court in order to protect the privacy of the protected person. The court shall order the destruction of the videotapes after five years have elapsed from the date of entry of judgment. However, if an appeal is filed, the videotapes shall not be destroyed until a final judgment on appeal has been rendered. (Acts 1984, No. 563, § 1; Acts 2004, No. 241, § 1, eff. Aug. 15, 2004.)

2004 Amendments. — Acts 2004, No. 241, § 1, effective August 15, 2004, substituted “protected person” for “child.”

CROSS REFERENCES

Louisiana Law. — Exceptions, see La. R.S. 44:4.1.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Reflections Upon Louisiana’s Child Witness Videotaping Statute: Utility and Constitutionality in the Wake of Stincer. 47 La. L. Rev. 1255 (July, 1987).

PART 3. RELEVANCY.

§ 441. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

§ 441.1. DNA, blood, and saliva testing; relevance.

Evidence of deoxyribonucleic acid profiles, genetic markers of the blood, and secretor status of the saliva offered to establish the identity of the offender of any crime is relevant as proof in conformity with the Louisiana Code of Evidence. (Acts 1989, No. 340, § 1.)

JUDICIAL DECISIONS
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• Scientific Evidence

•• DNA

EVIDENCE

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor. — Whether the results of deoxyribonucleic acid testing were admissible under La. Rev. Stat. Ann. § 15:441.1 was to be determined by a trial court in a proceeding on a writ to determine whether a criminal defendant’s blood sample could be taken. State v. Pierre, 606 So. 2d 816, 1992 La. App. LEXIS 2672 (Sept. 16, 1992), writ denied by 607 So. 2d 568, 1992 La. LEXIS 3442 (La. 1992).

• Scientific Evidence

•• DNA. — La. Rev. Stat. Ann. § 15:441.1 applies to DNA test results, and simply provides that DNA profiles and genetic markers are relevant to establish the identity of the offender; however, La. Rev. Stat. Ann. § 15:441.1 does not attach a legal presumption to a particular DNA test result, but states only a general policy that the evidence is relevant. State v. Schmidt, 699 So. 2d 448, 1997 La. App. LEXIS 1995 (July 29, 1997), writ denied by La. 97-2220, 706 So. 2d 451, 1997 La. LEXIS 4055 (La. Dec. 19, 1997).

Although, under La. Rev. Stat. Ann. § 15:441.1, evidence of deoxyribonucleic acid profiles was relevant in determining identity of an offender, where identity was not a substantial issue in defendant’s rape trial due to victim and eyewitness identifications, defendant was not entitled to court ordered DNA tests. State v. Miskell, 676 So. 2d 1092, 1996 La. App. LEXIS 917 (May 15, 1996), writ of certiorari denied by La. 96-1564, 692 So. 2d 369, 1996 La. LEXIS 3598 (La. Dec. 13, 1996).

Where the physician overseeing the day-to-day operations of the DNA testing facility testified extensively regarding the credentials of the testing facility and the strict controls used to ensure the accuracy of test results, such testimony provided strong support for the trial court’s decision to admit the DNA test results. State v. Spencer, 663 So. 2d 271, 1995 La. App. LEXIS 2585 (Oct. 4, 1995).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Scientific Testing and Proof of Paternity: Some Controversy and Key Issues for Family Law Counsel. 57 La. L. Rev. 379 (Winter, 1997).

Article: An Analysis of Expert Testimony in Louisiana State Courts After State v. Foret and Independent Fire Insurance Company v. Sunbeam Corporation. 49 Loy. L. Rev. 79 (Spring, 2003).

§ 442. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

§ 443. Prosecutions for defamation.

In all prosecutions for defamation, the truth thereof may be given in evidence.

PART 4. KNOWLEDGE AND INTENT.

§ 444. Proof of intent unnecessary in statutory crimes; inadmissible evidence.

If a statute has made it a crime to do a particular act, no further proof of intent is required than that accused voluntarily did the act; and any evidence that he did not know such act to be forbidden by law is inadmissible.
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EVIDENCE

• Relevance

•• Prior Acts, Crimes & Wrongs. — In an aggravated rape trial, other bad act testimony from women other than the victim who alleged that defendant had also raped them within a month of the rape at issue, in the same neighborhood and employing the same modus operandi, was admissible to prove intent. State v. Smith, 259 LA. 515, 250 So. 2d 724, 1971 La. LEXIS 4031 (June 28, 1971).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Although a seller of alcoholic beverages may not be prosecuted under La. R.S. 14:91, unlawful sales to minors, when he sells to a person between the ages of eighteen and twenty-one, he may be prosecuted as a principal to the crime of purchasing alcoholic beverages by a person eighteen years of age or older and under twenty-one years of age., OPINION No. 92-567, La. Atty. Gen. Op. No. 1992-567; 1992 La. AG LEXIS 604.

A person must be twenty-one years of age or older to legally purchase alcoholic beverages. Although a seller of alcoholic beverages may not be prosecuted under R.S. 14:91, unlawful sales to minors, when he sells to a person between the ages of 18 and 21, he may be prosecuted as a principal to the crime of purchasing alcoholic beverages by a person 18 years of age or older and under 21 years of age. The term “public possession” under R.S. 14:91.5 does not include private residences, private clubs, or private establishments., OPINION NUMBER 92-801, La. Atty. Gen. Op. No. 1992-801; 1992 La. AG LEXIS 638.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: State v. Wingate: Fishing the Murky Waters of Louisiana’s Strict Liability Crimes. 57 La. L. Rev. 1415 (Summer, 1997).

Note: Evidence—Criminal Law—Prior Sexual Offenses Against a Person Other Than the Prosecutrix. 46 Tul. L. Rev. 336 (December, 1971).

§ 445. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

§ 446. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

PART 5. RES GESTAE. [REPEALED.]

§ 447. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

§ 448. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

PART 6. ADMISSIONS AND CONFESSIONS.

§ 449. Applicability.

The term “admission” is applied to those matters of fact which do not involve criminal intent; the term “confession” is applied only to an admission of guilt, not to an acknowledgment of facts merely tending to establish guilt.
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EVIDENCE

• Hearsay

•• Exceptions

••• Statements Against Interest. — Hearsay testimony, under La. Rev. Stat. Ann. § 15:449, relating to an admission of a defendant, is admissible under a widely recognized exception to the hearsay rule. State v. Lewis, 416 So. 2d 921, 1982 La. LEXIS 11453 (July 2, 1982).

A witness’s testimony regarding what a murder defendant said approximately one-half hour after defendant’s return from the victim’s residence was admissible as to defendant as an admission against interest. State v. Nix, 327 So. 2d 301, 1975 La. LEXIS 5233 (Dec. 8, 1975).

•• Exemptions

••• Confessions

•••• General Overview. — Defendant’s inculpatory statements to her son and her cell mate that she shot her husband were confessions, not admissions, and therefore constituted direct evidence of her guilt of second-degree murder. State v. Marr, 626 So. 2d 40, 1993 La. App. LEXIS 3202 (Oct. 15, 1993), writ of certiorari denied by La. 93-2806, 631 So. 2d 455, 1994 La. LEXIS 26 (La. Jan. 7, 1994).

Statements by a defendant made prior to his arrest that were consistent with statements made when he was questioned after his arrest were not confessions, and thus were not subject to any type of suppression. State v. Lee, 482 So. 2d 194, 1986 La. App. LEXIS 5917 (Jan. 15, 1986).

Written statement made by defendant in which he admitted to using his rifle to kill his victim was an admission as contemplated by La. Rev. Stat. Ann. § 15:49 rather than a confession because the statement contained an unequivocal acknowledgement of facts that tended to establish his guilt of the crime with which he was charged as opposed to containing an actual admission of guilt. State v. Jones, 230 LA. 356, 88 So. 2d 655, 1956 La. LEXIS 1420 (May 7, 1956).

Defendant was properly convicted of simple burglary, because his statement to police that he had broken a pane of glass on church property needed not be shown to have been given free and voluntary, as it was simply an admission, not a confession within the meaning of La. Rev. Stat. Ann. § 15:449. State v. Campbell, 219 LA. 1040, 55 So. 2d 238, 1951 La. LEXIS 946 (Nov. 5, 1951).

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor. — Defendant’s response to police inquiry concerning a gun was a res gestae spontaneous statement and was admissible without the notice required by La. Code Crim. Proc. Ann. art. 768. State v. Jenkins, 540 So. 2d 1037, 1989 La. App. LEXIS 279 (Feb. 22, 1989).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Confessions and Inculpatory Statements in Louisiana: The Search for a Protective Standard While Keeping the Rubber Hose Within Reach. 46 Loy. L. Rev. 277 (Spring, 2000).

§ 450. Use of confession, admission or declaration in entirety.

Every confession, admission or declaration sought to be used against any one must be used in its entirety, so that the person to be affected thereby may have the benefit of any exculpation or explanation that the whole statement may afford.
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CONSTITUTIONAL LAW

• Substantive Due Process

•• Scope of Protection. — Failure by prosecution in a criminal trial to contemporaneously introduce the totality of defendant’s confession, as opposed to selected excerpts, was a violation of fairness where defendant requested introduction of the entire statement. State v. Duke, 702 So. 2d 1175, 1997 La. App. LEXIS 2713 (Nov. 7, 1997), reversed by, vacated by, remanded by La. 97-3059, 724 So. 2d 730, 1998 La. LEXIS 3122 (La. Oct. 30, 1998).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Possession

•••• General Overview. — Defendant’s admission in a confession that defendant previously sold drugs was admissible under La. Code Evid. Ann. art. 404(B)(1) because the statement had independent relevance in satisfying the intent element of the crime of possession with intent to distribute heroin. State v. Quest, 772 So. 2d 772, 2000 La. App. LEXIS 2534 (Oct. 18, 2000), writ denied by La. 2000-3137, 800 So. 2d 866, 2001 La. LEXIS 3682 (La. Nov. 2, 2001).

• Interrogation

•• General Overview. — While it did appear that the tape recording of defendant’s statement was turned off during the latter part of defendant’s ride in the police car, the entire tape recording was played before the jury, and the officers testified as to what was said during the remainder of the ride and rebutted defendant’s statement that he had indicated, while the tape was turned off, that he had an affair with the victim; therefore, under those facts, there was compliance with La. Rev. Stat. Ann. § 15:450. State v. Alexander, 339 So. 2d 818, 1976 La. LEXIS 5060 (Nov. 8, 1976).

•• Miranda Rights

••• Spontaneous Statements. — Under La. Rev. Stat. Ann. § 15:450, a defendant’s statement made after his arrest and to be used against him at trial had to be admitted in its entirety; therefore defendant’s contention that the trial court should have excluded only the prejudicial parts of his statement was without merit. State v. Barnes, 685 So. 2d 1148, 1996 La. App. LEXIS 2982 (Dec. 11, 1996), writ denied by La. 97-0274, 703 So. 2d 602, 1997 La. LEXIS 3189 (La. Oct. 10, 1997).

•• Noncustodial Confessions & Statements. — Because defendant did not waive her right of compulsory completeness or exercise her right to excise the other crimes’ evidence but instead, she sought exclusively a remedy the law did not afford, complete suppression of an otherwise admissible inculpatory statement, the trial court’s pretrial ruling that such other crimes’ evidence was inadmissible was not intended to permit the defendant to prevent the introduction of her otherwise admissible statement by insisting on use or non-use in its entirety. State v. Morris, 429 So. 2d 111, 1983 La. LEXIS 9890 (Feb. 23, 1983).

In a murder trial, defendant’s voluntary non-custodial confession to police in another state was admissible because the Miranda rule did not become effective until one month after defendant’s trial. State v. Cardinale, 251 LA. 827, 206 So. 2d 510, 1968 La. LEXIS 2832 (Jan. 15, 1968), writ of certiorari dismissed by 394 U.S. 437, 89 S. Ct. 1161, 22 L. Ed. 2d 398, 1969 U.S. LEXIS 2049 (1969).

• Appeals

•• Reviewability

••• Preservation for Review

•••• General Overview. — Admission into evidence of the defendant’s videotaped statement was not improper notwithstanding that it contained admissions concerning other crimes; defendant did not request that the trial court excise the references to the other crimes. State v. Pendelton, 696 So. 2d 144, 1997 La. App. LEXIS 1539 (May 28, 1997), writ denied by La. 97-1714, 706 So. 2d 450, 1997 La. LEXIS 4045 (La. Dec. 19, 1997).

•• Standards of Review

••• Harmless & Invited Errors

•••• General Overview. — Although a trial court in a bench trial erred in admitting part of defendant’s confession pertaining to defendant’s use of heroin on the day of the arrest, the guilty verdict for possession with intent to distribute heroin was not attributable to that error because defendant admitted to planning to sell the heroin found in a pill bottle in defendant’s car, and the trial judge also considered the amount of heroin contained in the packets and the fact that defendant had sold the drug in the past; thus, the error was harmless. State v. Quest, 772 So. 2d 772, 2000 La. App. LEXIS 2534 (Oct. 18, 2000), writ denied by La. 2000-3137, 800 So. 2d 866, 2001 La. LEXIS 3682 (La. Nov. 2, 2001).

EVIDENCE

• Demonstrative Evidence

•• General Overview. — A trial court committed reversible error when it overruled defendant’s objection to the use at trial of part of his statement to the police for the purposes of impeaching his testimony without introducing the entire statement. State v. Sutton, 460 So. 2d 1087, 1984 La. App. LEXIS 10064 (Dec. 5, 1984).

•• Admissibility. — In the prosecution of defendant for first degree murder in violation of La. Rev. Stat. Ann. § 14:30, the trial court’s admission of defendant’s second taped statement, without the admission of an earlier taped statement that was taped over by the second statement, was proper under La. Rev. Stat. Ann. § 15:450. State v. McDonald, 387 So. 2d 1116, 1980 La. LEXIS 8348 (May 19, 1980), writ of certiorari denied by 449 U.S. 957, 101 S. Ct. 366, 66 L. Ed. 2d 222, 1980 U.S. LEXIS 3780, 49 U.S.L.W. 3332 (1980).

• Documentary Evidence

•• Best Evidence Rule. — Recorded confession by defendant is the best evidence of what he has said to police and thus, it must be used in its entirety; thus, in a first degree murder prosecution, a trial court did not err when it refused to excise portions of defendant’s confession even though it contained racial slurs because defendant could not “clean up” his confession or complain of added prejudice because he voluntarily interjected the slurs into the confession which was otherwise admissible. State v. Jenkins, 750 So. 2d 366, 1999 La. App. LEXIS 3786 (Dec. 29, 1999), writ denied by La. 2000-0556, 773 So. 2d 157, 2000 La. LEXIS 3227 (La. Nov. 13, 2000).

•• Completeness. — Statements of a defendant met the requirements for admissibility set forth in La. Rev. Stat. Ann. § 15:450 despite the silence gaps in the recordings. State v. Oliver, 499 So. 2d 295, 1986 La. App. LEXIS 8301 (Nov. 12, 1986), writ of certiorari denied by 505 So. 2d 56, 1987 La. LEXIS 9066 (La. 1987).

Because defendant did not waive her right of compulsory completeness or exercise her right to excise the other crimes’ evidence but instead, she sought exclusively a remedy the law did not afford, complete suppression of an otherwise admissible inculpatory statement, the trial court’s pretrial ruling that such other crimes’ evidence was inadmissible was not intended to permit the defendant to prevent the introduction of her otherwise admissible statement by insisting on use or non-use in its entirety. State v. Morris, 429 So. 2d 111, 1983 La. LEXIS 9890 (Feb. 23, 1983).

• Hearsay

•• General Overview. — In a murder case, the trial court did not err in not allowing the defense to elicit from a detective that was a witness defendant’s assertion that one other than defendant grabbed a gun from defendant’s pocket and shot the victim; such a statement was inadmissible hearsay. State v. Caldwell, 679 So. 2d 973, 1996 La. App. LEXIS 1650 (Aug. 21, 1996), writ of certiorari denied by La. 96-2314, 688 So. 2d 521, 1997 La. LEXIS 428 (La. Feb. 21, 1997).

•• Exemptions

••• Confessions

•••• General Overview. — Although a trial court in a bench trial erred in admitting part of defendant’s confession pertaining to defendant’s use of heroin on the day of the arrest, the guilty verdict for possession with intent to distribute heroin was not attributable to that error because defendant admitted to planning to sell the heroin found in a pill bottle in defendant’s car, and the trial judge also considered the amount of heroin contained in the packets and the fact that defendant had sold the drug in the past; thus, the error was harmless. State v. Quest, 772 So. 2d 772, 2000 La. App. LEXIS 2534 (Oct. 18, 2000), writ denied by La. 2000-3137, 800 So. 2d 866, 2001 La. LEXIS 3682 (La. Nov. 2, 2001).

Defendant’s admission in a confession that defendant previously sold drugs was admissible under La. Code Evid. Ann. art. 404(B)(1) because the statement had independent relevance in satisfying the intent element of the crime of possession with intent to distribute heroin. State v. Quest, 772 So. 2d 772, 2000 La. App. LEXIS 2534 (Oct. 18, 2000), writ denied by La. 2000-3137, 800 So. 2d 866, 2001 La. LEXIS 3682 (La. Nov. 2, 2001).

Recorded confession by defendant is the best evidence of what he has said to police and thus, it must be used in its entirety; thus, in a first degree murder prosecution, a trial court did not err when it refused to excise portions of defendant’s confession even though it contained racial slurs because defendant could not “clean up” his confession or complain of added prejudice because he voluntarily interjected the slurs into the confession which was otherwise admissible. State v. Jenkins, 750 So. 2d 366, 1999 La. App. LEXIS 3786 (Dec. 29, 1999), writ denied by La. 2000-0556, 773 So. 2d 157, 2000 La. LEXIS 3227 (La. Nov. 13, 2000).

La. Rev. Stat. Ann. § 15:450 is not absolute in that it may be waived by defendant, and reference in defendant’s statement to other crimes may be extracted. State v. George, 743 So. 2d 685, 1999 La. App. LEXIS 840 (Mar. 30, 1999), remanded by La. App. 99-887, 751 So. 2d 973, 2000 La. App. LEXIS 1 (La.App. 5 Cir. Jan. 4, 2000).

Where the edited version of defendant’s statement about the crime charged was not more inculpatory or prejudicial to defendant than the unedited version, the trial court did not err in admitting the edited version. State v. George, 743 So. 2d 685, 1999 La. App. LEXIS 840 (Mar. 30, 1999), remanded by La. App. 99-887, 751 So. 2d 973, 2000 La. App. LEXIS 1 (La.App. 5 Cir. Jan. 4, 2000).

Rule of completeness embodied in La. Rev. Stat. Ann. § 15:450 serves two purposes: (1) it secures for the tribunal a complete understanding of the total tenor and effect of the utterance, and (2) it guards against the danger that an out-of-context statement may create such prejudice that it is impossible to repair by a subsequent presentation of additional material. State v. Duke, 724 So. 2d 730, 1998 La. LEXIS 3122 (Oct. 30, 1998).

When the State does not introduce a custodial statement in its case-in-chief and the defendant takes the stand of his own accord to offer an exculpatory account of the circumstances charged against him, the danger of misleading the factfinder by taking portions of the statement out of context is no longer a concern. State v. Duke, 724 So. 2d 730, 1998 La. LEXIS 3122 (Oct. 30, 1998).

Trial court properly allowed prosecution to use portions of defendant’s tape-recorded post-arrest custodial statement to impeach details of his testimony that he fired the fatal shot as the victim leaned into the cab of his truck and was throttling defendant’s girlfriend; the jury was fully informed of the essential nature and content of defendant’s statement. State v. Duke, 724 So. 2d 730, 1998 La. LEXIS 3122 (Oct. 30, 1998).

Any confession, admission, or declaration, sought to be used by the government, must be used in its entirety, so that the person affected may have the benefit of any exculpation or explanation that the whole statement may afford. State v. Peterson, 619 So. 2d 786, 1993 La. App. LEXIS 1948 (May 27, 1993).

Under La. Rev. Stat. Ann. § 15:450, defendant should have been given an opportunity to require the prosecution to edit the tapes of his statements, which included his reference to only part of his criminal history, before the tapes were admitted into evidence at trial; hence, because the prosecution failed to file prior notice of its intent to introduce other crimes evidence and such evidence did not fit one of the exceptions to the notice requirement under former La. Code Evid. Ann. art. 1103 (now La. Code Evid. Ann. art. 404), the admission of the subject tapes was prejudicial error requiring reversal of the conviction. State v. Lewis, 590 So. 2d 752, 1991 La. App. LEXIS 2938 (Nov. 13, 1991).

Although a juvenile defendant’s written statement did not reflect that a break occurred in the middle of the taking of the statement, the statement was still admissible under La. Rev. Stat. Ann. § 15:450 because the judge and the jury were made aware during testimony that a break occurred. State v. Stone, 570 So. 2d 78, 1990 La. App. LEXIS 2385 (Oct. 30, 1990).

Prohibition against editing a confession was not violated where the entire videotape was shown, although certain portions of it were not audible. State v. Jackson, 523 So. 2d 251, 1988 La. App. LEXIS 556 (Feb. 24, 1988), writ of certiorari denied by 530 So. 2d 565, 1988 La. LEXIS 1681 (La. 1988).

Defendant’s taped confession in which defendant initially claimed self-defense was excluded where the tape was hearsay and also not part of defendant’s oral confession made 1.5 hours earlier, to which a detective testified; the tape was not part of defendant’s continuous statement which would have allowed its introduction. State v. Freeman, 521 So. 2d 783, 1988 La. App. LEXIS 567 (Feb. 24, 1988), writ of certiorari denied by 538 So. 2d 586, 1989 La. LEXIS 515 (La. 1989).

Where a defendant gave five separate and distinct statements to police dealing with his involvement in an armed robbery and murder, the state was permitted to introduce some of the statements and was not required to introduce all five statements. State v. Ford, 489 So. 2d 1250, 1986 La. LEXIS 6035 (Mar. 31, 1986).

A trial court committed reversible error when it overruled defendant’s objection to the use at trial of part of his statement to the police for the purposes of impeaching his testimony without introducing the entire statement. State v. Sutton, 460 So. 2d 1087, 1984 La. App. LEXIS 10064 (Dec. 5, 1984).

Although defendant’s confession contained several profanities, the trial court properly admitted the confession into evidence pursuant to La. Rev. Stat. Ann. section 15:450 because a confession had to be used in its entirety. State v. Loyd, 455 So. 2d 687, 1984 La. App. LEXIS 9412 (Aug. 22, 1984), review denied by 461 So. 2d 313, 1984 La. LEXIS 10418 (La. 1984).

Pursuant to La. Rev. Stat. Ann. § 15:450, the trial court did not err by permitting the State to admit into evidence the entirety of defendant’s confession because every confession has to be used in its entirety. State v. Joseph, 454 So. 2d 237, 1984 La. App. LEXIS 9250 (June 29, 1984).

Defendant’s statement to a polygraphist was admissible because it was given after the polygraph exam and defendant had the option under La. Rev. Stat. Ann. § 15:450 to have his entire statement offered in evidence, which would have revealed the polygraph test and his admission to the other rapes, but he chose to have the references to other crimes deleted. State v. Green, 443 So. 2d 531, 1983 La. LEXIS 12353 (Nov. 28, 1983).

Because defendant did not waive her right of compulsory completeness or exercise her right to excise the other crimes’ evidence but instead, she sought exclusively a remedy the law did not afford, complete suppression of an otherwise admissible inculpatory statement, the trial court’s pretrial ruling that such other crimes’ evidence was inadmissible was not intended to permit the defendant to prevent the introduction of her otherwise admissible statement by insisting on use or non-use in its entirety. State v. Morris, 429 So. 2d 111, 1983 La. LEXIS 9890 (Feb. 23, 1983).

Pursuant to La. Rev. Stat. Ann. § 15:450, every confession, admission, or declaration, which the state seeks to use against an accused, must be used in its entirety so that the person to be affected thereby may have the benefit of any exculpation or explanation that the whole statement may afford. State v. Lefevre, 419 So. 2d 862, 1982 La. LEXIS 11782 (Sept. 7, 1982;).

The trial court correctly admitted a confession that was made freely and voluntarily, and the court correctly allowed only those portions of the confession that did not implicate co-defendants to be heard by the jury. State v. Gaskin, 412 So. 2d 1007, 1982 La. LEXIS 10630 (Apr. 5, 1982).

In the prosecution of defendant for first degree murder in violation of La. Rev. Stat. Ann. § 14:30, the trial court’s admission of defendant’s second taped statement, without the admission of an earlier taped statement that was taped over by the second statement, was proper under La. Rev. Stat. Ann. § 15:450. State v. McDonald, 387 So. 2d 1116, 1980 La. LEXIS 8348 (May 19, 1980), writ of certiorari denied by 449 U.S. 957, 101 S. Ct. 366, 66 L. Ed. 2d 222, 1980 U.S. LEXIS 3780, 49 U.S.L.W. 3332 (1980).

Confession that was not used in its entirety was upheld as correct where the trial judge had redacted the confession to omit references to a defendant’s other criminal offenses other than those he was charged with. State v. Williams, 366 So. 2d 1365, 1978 La. LEXIS 5595 (Dec. 15, 1978), remanded by 117 F.3d 863, 1997 U.S. App. LEXIS 17604 (5th Cir. La. 1997), overruled by State v. Mack, 403 So. 2d 8, 1981 La. LEXIS 8646 (La. 1981).

Where defendant was charged with aggravated burglary, the State was not required to produce portions of defendant’s confessions which could not be recalled by the witness. State v. Marmillion, 339 So. 2d 788, 1976 La. LEXIS 5064 (Nov. 8, 1976).

It was not error for a trial court to allow a police officer to testify concerning an oral admission made by defendant even though the tape of defendant’s statement had been ruled inadmissible under La. Rev. Stat. Ann. § 15:450; defendant could not complain of being deprived of the use of any exculpatory statements on the tape as the choice was his to make and defendant had the opportunity to elicit any exculpatory portions of the oral statement during the police officer’s cross-examination. State v. Fontenot, 292 So. 2d 194, 1974 La. LEXIS 3278 (Mar. 25, 1974).

When a recording of defendant’s confession was played in full to the jury, it was used in its entirety in accord with La. Rev. Stat. Ann. § 15:450; thus, the prosecutor’s reading of a portion of a written transcription of the identical confession did not constitute an improper introduction of a portion of a confession into evidence. State v. Finnice, 285 So. 2d 187, 1973 La. LEXIS 6616 (Oct. 29, 1973).

Fact that witnesses who heard defendant’s confession could not repeat it verbatim, did not render the confession inadmissible, where the substance of the confession was stated in its entirety. State v. Bickham, 239 LA. 1094, 121 So. 2d 207, 1960 La. LEXIS 1000 (May 31, 1960), writ of certiorari denied by 364 U.S. 874, 81 S. Ct. 123, 5 L. Ed. 2d 98, 1960 U.S. LEXIS 358 (1960).

No proof existed that the statement made by defendant that was offered in testimony by the police, which was not a verbatim recitation of the statement, was inaccurate; its admission did not violate defendant’s rights under La. Rev. Stat. Ann. § 15:450. State v. Domino, 234 LA. 950, 102 So. 2d 227, 1958 La. LEXIS 1162 (Apr. 21, 1958).

Pursuant to La. Rev. Stat. Ann. § 15:450, where a written confession did not include every aspect of the conversation that occurred between the district attorney and the accused, but included the substance of what defendant stated, the confession was admissible in evidence because all circumstances surrounding the confession were disclosed to the jury.. State v. Sheffield, 232 LA. 53, 93 So. 2d 691, 1957 La. LEXIS 1161 (Jan. 21, 1957).

In a prosecution for possession of a narcotic drug, it was permissible for a police officer to testify as to the confession of the defendant, including defendant’s statement that he was already in trouble and the request to give him a break. State v. Paternostro, 219 LA. 563, 53 So. 2d 673, 1951 La. LEXIS 900 (June 29, 1951).

A wire recording of a murder confession was properly admitted into evidence because the statement was freely and voluntarily made and because defendant was not entitled to be informed that the statement was being recorded. State v. Alleman, 218 LA. 821, 51 So. 2d 83, 1950 La. LEXIS 1113 (Dec. 11, 1950).

••• Prior Statements by Witnesses

•••• General Overview. — Defendant’s taped confession in which defendant initially claimed self-defense was excluded where the tape was hearsay and also not part of defendant’s oral confession made 1.5 hours earlier, to which a detective testified; the tape was not part of defendant’s continuous statement which would have allowed its introduction. State v. Freeman, 521 So. 2d 783, 1988 La. App. LEXIS 567 (Feb. 24, 1988), writ of certiorari denied by 538 So. 2d 586, 1989 La. LEXIS 515 (La. 1989).

••• Statements by Party Opponents

•••• General Overview. — It was not error for a trial court to allow a police officer to testify concerning an oral admission made by defendant even though the tape of defendant’s statement had been ruled inadmissible under La. Rev. Stat. Ann. § 15:450; defendant could not complain of being deprived of the use of any exculpatory statements on the tape as the choice was his to make and defendant had the opportunity to elicit any exculpatory portions of the oral statement during the police officer’s cross-examination. State v. Fontenot, 292 So. 2d 194, 1974 La. LEXIS 3278 (Mar. 25, 1974).

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor. — Admission into evidence of the defendant’s videotaped statement was not improper notwithstanding that it contained admissions concerning other crimes; defendant did not request that the trial court excise the references to the other crimes. State v. Pendelton, 696 So. 2d 144, 1997 La. App. LEXIS 1539 (May 28, 1997), writ denied by La. 97-1714, 706 So. 2d 450, 1997 La. LEXIS 4045 (La. Dec. 19, 1997).

La. Rev. Stat. Ann. § 15:450, which provides that confessions, admissions, or declarations sought to be used against defendant be played in their entirety, simply requires that the court play the full statement so that the defendant may have the benefit of any exculpation or explanation that it may afford; it does not allow the introduction of otherwise inadmissible hearsay testimony explaining events related in defendant’s statement. State v. Mamon, 648 So. 2d 1347, 1994 La. App. LEXIS 3264 (Dec. 16, 1994), writ of certiorari denied by La. 95-0220, 654 So. 2d 1104, 1995 La. LEXIS 1470 (La. June 2, 1995).

A defendant is entitled to insist upon introduction of the entirety of a statement sought to be used against him, although he waive the benefits of the protective statute under La. Rev. Stat. Ann. § 15:450. State v. Vinet, 466 So. 2d 544, 1985 La. App. LEXIS 8437 (Mar. 11, 1985).

Defendant’s statement to a polygraphist was admissible because it was given after the polygraph exam and defendant had the option under La. Rev. Stat. Ann. § 15:450 to have his entire statement offered in evidence, which would have revealed the polygraph test and his admission to the other rapes, but he chose to have the references to other crimes deleted. State v. Green, 443 So. 2d 531, 1983 La. LEXIS 12353 (Nov. 28, 1983).

• Relevance

•• Confusion, Prejudice & Waste of Time. — When an alleged prior inconsistent statement used to impeach a defendant’s testimony is contained in a confession or an inculpatory statement, La. Rev. Stat. Ann. § 15:450 allows a defendant to insist upon introduction of the entire confession or statement. State v. Duke, 702 So. 2d 1175, 1997 La. App. LEXIS 2713 (Nov. 7, 1997), reversed by, vacated by, remanded by La. 97-3059, 724 So. 2d 730, 1998 La. LEXIS 3122 (La. Oct. 30, 1998).

•• Prior Acts, Crimes & Wrongs. — Defendant’s admission in a confession that defendant previously sold drugs was admissible under La. Code Evid. Ann. art. 404(B)(1) because the statement had independent relevance in satisfying the intent element of the crime of possession with intent to distribute heroin. State v. Quest, 772 So. 2d 772, 2000 La. App. LEXIS 2534 (Oct. 18, 2000), writ denied by La. 2000-3137, 800 So. 2d 866, 2001 La. LEXIS 3682 (La. Nov. 2, 2001).

Admission into evidence of the defendant’s videotaped statement was not improper notwithstanding that it contained admissions concerning other crimes; defendant did not request that the trial court excise the references to the other crimes. State v. Pendelton, 696 So. 2d 144, 1997 La. App. LEXIS 1539 (May 28, 1997), writ denied by La. 97-1714, 706 So. 2d 450, 1997 La. LEXIS 4045 (La. Dec. 19, 1997).

Under La. Rev. Stat. Ann. § 15:450, defendant should have been given an opportunity to require the prosecution to edit the tapes of his statements, which included his reference to only part of his criminal history, before the tapes were admitted into evidence at trial; hence, because the prosecution failed to file prior notice of its intent to introduce other crimes evidence and such evidence did not fit one of the exceptions to the notice requirement under former La. Code Evid. Ann. art. 1103 (now La. Code Evid. Ann. art. 404), the admission of the subject tapes was prejudicial error requiring reversal of the conviction. State v. Lewis, 590 So. 2d 752, 1991 La. App. LEXIS 2938 (Nov. 13, 1991).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Confessions and Inculpatory Statements in Louisiana: The Search for a Protective Standard While Keeping the Rubber Hose Within Reach. 46 Loy. L. Rev. 277 (Spring, 2000).


§ 451. Condition precedent to use of confession; free and voluntary rule.

Before what purports to be a confession can be introduced in evidence, it must be affirmatively shown that it was free and voluntary, and not made under the influence of fear, duress, intimidation, menaces, threats, inducements or promises. (Acts 2010, No. 433, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 433 substituted “purports” for “purposes1.”
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Self-Incrimination Privilege. — In a prosecution for second-degree murder, it was not an error to admit defendant’s inculpatory statement given after Miranda warnings although the police had informed defendant that he was charged with manslaughter, and they had stated a maximum penalty as seven years of incarceration. State v. Mack, 435 So. 2d 557, 1983 La. App. LEXIS 9046 (June 28, 1983), writ of certiorari denied by 440 So. 2d 727, 1983 La. LEXIS 11776 (La. 1983).

CONTRACTS LAW

• Formation

•• General Overview. — Plea bargain agreement was dissolved for failure of cause, where both the state and the defendant signed the agreement in the belief that they had bargained for something other than what they were a actually to get; where defendant’s evidence was in exchange for the state’s promise of immunity, which was not kept, defendant’s statements were not voluntary and could not be used in any subsequent prosecution of defendant. State v. Lewis, 539 So. 2d 1199, 1989 La. LEXIS 636 (Mar. 13, 1989).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Homicide

••• Murder

•••• General Overview. — A trial court properly refused to suppress a custodial confession made by a defendant charged with two counts of second degree murder in violation of La. Rev. Stat. Ann. § 14:30.1 because the evidence supported the finding that the confession was given freely and voluntarily and not induced by threats, promises, or coercion. State v. Bennett, 454 So. 2d 1165, 1984 La. App. LEXIS 9360 (July 18, 1984), writ of certiorari denied by 460 So. 2d 604, 1984 La. LEXIS 10160 (La. 1984).

•••• Capital Murder

••••• General Overview. — Trial court properly admitted into evidence defendant’s statements made to police; the statements were provided to defendant during discovery, the court held a hearing to determine voluntariness of the statements even though no motion to suppress was filed, and the Miranda warnings given to defendant made it abundantly clear the defendant had the right not to make a statement without a lawyer present. State v. Jordan, 728 So. 2d 954, 1999 La. App. LEXIS 348 (Feb. 24, 1999), writ denied by La. 99-0893, 750 So. 2d 177, 1999 La. LEXIS 2585 (La. Oct. 8, 1999).

•• Property Crimes

••• Arson

•••• General Overview. — In defendant’s prosecution for arson, the trial court did not err in overruling his motion to suppress his confession where defendant was properly advised of his Miranda warnings before giving the confession and officers denied defendant’s contention that they made promises to induce the confession. State v. Landry, 502 So. 2d 281, 1987 La. App. LEXIS 8600 (Feb. 4, 1987), writ of certiorari denied by 508 So. 2d 63, 1987 La. LEXIS 9486 (La. 1987).

•• Weapons

••• Possession

•••• General Overview. — Defendant’s conviction for possession of a concealed weapon by a convicted felon in violation of La. Rev. Stat. Ann. 14:95.1 was upheld and his motion to suppress properly denied because the comment by defendant, which was freely and voluntarily made pursuant to La. Rev. Stat. Ann. § 15:451, that he had a knife in his sock was of no import; the knife would have inevitably been discovered during a pat down. State v. Mitt, 758 So. 2d 873, 2000 La. App. LEXIS 204 (Feb. 16, 2000).

• Juvenile Offenders

•• Juvenile Proceedings

••• Statements. — In a second-degree murder case, the trial court did not commit reversible error by denying juvenile defendant’s motion to suppress a statement he made to the police as, considering the totality of the circumstances including that defendant was twice informed of his constitutional rights and was a person who was mature beyond his chronological age, his confession was freely and voluntarily given. State v. Terrick, 857 So. 2d 1153, 2003 La. App. LEXIS 2658 (Sept. 30, 2003), writ of certiorari denied by La. 2003-3272, 871 So. 2d 346, 2004 La. LEXIS 1015 (La. Mar. 26, 2004).

Under the totality of circumstances, where the evidence showed that the juvenile waived his Miranda rights, that his statement was intelligently and voluntarily made, that he was not mentally impaired, and there were no allegations of police misconduct; the juvenile’s statements should have been admitted under La. Rev. Stat. § 15:451. State ex rel. J.M., 743 So. 2d 228, 1999 La. App. LEXIS 2176 (June 30, 1999).

• Arrests

•• Miranda Warnings. — In defendant’s trial on the offense of simply burglary, a violation of La. Rev. Stat. Ann. § 14:62, the state affirmatively proved that defendant freely and voluntarily made inculpatory statements to police; thus, the trial court’s admission of the statements was not barred by La. Rev. Stat. Ann. § 15:451; La. Code Crim. Proc. Ann. art. 703(D). State v. Taylor, 709 So. 2d 883, 1998 La. App. LEXIS 267 (Feb. 25, 1998).

•• Reasonable Force. — When defendant brandished a knife and attempted to flee, the police were permitted by La. Code Crim. Proc. Ann. art. 220 to use reasonable force to effect his lawful arrest, which was not duress or intimidation within the meaning of La. Rev. Stat. Ann. § 15:451 and did not require suppression of his subsequent confession. State v. Montegut, 471 So. 2d 286, 1985 La. App. LEXIS 8917 (June 5, 1985).

•• Warrantless Arrest. — Although the state may have failed to prove the existence of an outstanding arrest warrant, which was not offered into evidence at trial, a defendant’s arrest appeared to be based on probable cause; the state did not rebut the defendant’s testimony that, before being brought to the police station, he was threatened and physically abused by the arresting officers, so a court of appeal was inclined to hold that the defendant’s confession was not freely and voluntarily given. State v. Boudreaux, 467 So. 2d 1335, 1985 La. App. LEXIS 9134 (Apr. 15, 1985).

Given that law enforcement officers had probable cause to arrest a defendant without a warrant, and that, as required by La. Code Crim. Proc. Ann. art. 703(C) and La. Rev. Stat. Ann. § 15:451, the State proved affirmatively, and beyond a reasonable doubt, that a defendant’s statements were freely and voluntarily made, and the defendant admitted that he had been advised of his Miranda rights, the defendant’s inculpatory statements, including one he made to protect his father, should not have been suppressed. State v. Weinberg, 364 So. 2d 964, 1978 La. LEXIS 5449 (Nov. 13, 1978).

• Search & Seizure

•• Search Warrants

••• General Overview. — Although one exception to the rule that, on the trial of a motion to suppress, the burden of proof was on the defendant to prove the grounds of his motion was that the State had the burden of proving beyond a reasonable doubt the voluntariness of a confession which the defendant had moved to suppress as evidence at the trial on the merits, La. Code Crim. Proc. Ann. art. 703(C), La. Rev. Stat. Ann. § 15:451, the exception did not apply given that the State did not seek to introduce, nor the defendant to suppress, the confessions of two persons for use as evidence at the trial on the merits, and the defendant had not borne his burden of showing that the confessions were involuntary, so a search warrant obtained based on them was not illegal, and evidence obtained pursuant to that warrant was properly not suppressed. State v. Bouffanie, 364 So. 2d 971, 1978 La. LEXIS 5450 (Nov. 13, 1978).

•• Seizures of Persons. — In defendant’s pleas of guilty to one count of first degree murder and one count of second degree murder, the custodial circumstances surrounding an inculpatory statement that defendant had made were lawful under La. Rev. Stat. Ann. § 15:451 where defendant voluntarily accompanied officers and voluntarily made the inculpatory statement. State v. Thomas, 683 So. 2d 1272, 1996 La. App. LEXIS 2590 (Oct. 30, 1996), writ of certiorari denied by La. 96-2844, 692 So. 2d 1081, 1997 La. LEXIS 1244 (La. Apr. 25, 1997).

•• Warrantless Searches

••• Consent to Search. — Officer’s offer to speak to the prosecutor and to recommend defendant be placed in chemical abuse program did not render the defendant’s consent to search or confession involuntary. State v. Helwig, 489 So. 2d 296, 1986 La. App. LEXIS 6797 (May 12, 1986), writ of certiorari denied by 495 So. 2d 301, 1986 La. LEXIS 7414 (La. 1986).

• Interrogation

•• Miranda Rights

••• General Overview. — Given that the State met its burden under La. Rev. Stat. Ann. § 15:451 and a defendant had been advised of his Miranda rights, his admission thereafter that he killed his roommate and evidence flowing from that inculpatory statement was admissible against him. State v. Heath, 447 So. 2d 570, 1984 La. App. LEXIS 8318 (Feb. 28, 1984), writ of certiorari denied by 448 So. 2d 1302, 1984 La. LEXIS 8734 (La. 1984).

Because defendant was informed of his Miranda rights twice and signed a waiver form, the attested to nodding of defendant’s head, rather than a verbal response, on one occasion, did not invalidate defendant’s apparent comprehension and attendant free and voluntary confession. State v. Alexander, 339 So. 2d 818, 1976 La. LEXIS 5060 (Nov. 8, 1976).

••• Custodial Interrogation. — Defendant’s convictions for one count of second degree kidnapping and one count of armed robbery were proper where the trial court did not err in denying a defense motion to suppress a statement made to investigating officers because defendant’s intoxication was not sufficient to vitiate the voluntariness of his statements, pursuant to La. Rev. Stat. Ann. § 15:451. State v. Redditt, 868 So. 2d 704, 2003 La. App. LEXIS 2946 (Oct. 28, 2003), writ denied by La. 2003-3484, 870 So. 2d 268, 2004 La. LEXIS 1288 (La. Apr. 8, 2004).

Defendant’s conviction for aggravated kidnapping and life sentence was proper where the trial court correctly denied his motion to suppress his confession because it was not made under the influence of fear, duress, intimidation, menaces, threats, inducements, or promises, pursuant to La. Rev. Stat. Ann. § 15:451, and La. Code Crim. Proc. Ann. art. 703(D); the police testimony as well as the videotaped confession rebutted defendant’s claims that his condition at the time of the questioning undermined the voluntariness of his statement. State v. George, 855 So. 2d 861, 2003 La. App. LEXIS 2503 (Sept. 24, 2003).

Contrary to defendant’s assertion in his brief, the State established that defendant received an adequate Miranda warning through the testimony of the detective, the introduction of the waiver of rights form signed by defendant and initialed by one of the detectives, and defendant’s affirmative responses in the audiotaped statement indicating an understanding and waiver of defendant’s Miranda rights, and the record supported a finding that defendant’s statement was freely and voluntarily given. State v. Small, 850 So. 2d 1019, 2003 La. App. LEXIS 1897 (June 27, 2003), writ denied by La. 2003-2202, 865 So. 2d 75, 2004 La. LEXIS 305 (La. Jan. 30, 2004).

Where defendant’s rights were read to and signed by him, he admitted that he had understood his rights when he gave his first two custodial statements, and the interrogating officer was acquainted with defendant and felt at the time that defendant understood the rights he was waiving, two statements subsequently given by defendant before he asked for an attorney were properly found to have been voluntarily and knowingly given, even though defendant claimed to have suffered from schizophrenia and an inability to read well. State v. Sims, 845 So. 2d 1116, 2003 La. App. LEXIS 1206 (Apr. 29, 2003), writ denied by La. 2003-2189, 882 So. 2d 570, 2004 La. LEXIS 2526 (La. Aug. 20, 2004).

When any person has been arrested or detained in connection with the investigation or commission of any offense, he shall be advised fully of the reason for his arrest or detention, his right to remain silent, his right against self incrimination, his right to the assistance of counsel and, if indigent, his right to court appointed counsel; before a confession can be introduced into evidence, the State must affirmatively prove that it was not made under the influence of fear, duress, intimidation, menaces, threats, inducements or promises under La. Rev. Stat. Ann. § 15:451 and La. Code Crim. Proc. Ann. art. 703 D, and the State’s burden of proof is beyond a reasonable doubt. State v. Jones, 840 So. 2d 7, 2003 La. App. LEXIS 94 (Jan. 29, 2003), writ of certiorari denied by La. 2003-0956, 855 So. 2d 309, 2003 La. LEXIS 2779 (La. Oct. 3, 2003).

Before a confession or inculpatory statement was admissible evidence against a defendant, it had to be established that the accused who made the statement during custodial interrogation was first advised of his Miranda rights and that the statement was made freely and voluntarily and not under the influence of fear, duress, intimidation, menaces, threats, inducements or promises. State v. Murray, 782 So. 2d 132, 2001 La. App. LEXIS 460 (Feb. 28, 2001), writ denied by La. 2001-1026, 810 So. 2d 1137, 2002 La. LEXIS 653 (La. Feb. 22, 2002), writ denied by La. 2001-1854, 812 So. 2d 650, 2002 La. LEXIS 1031 (La. Mar. 28, 2002), writ denied by La. 2003-0122, 865 So. 2d 716, 2004 La. LEXIS 380 (La. Feb. 6, 2004).

Before a confession can be introduced into evidence, the state must affirmatively prove that it was not made under the influence of fear, duress, intimidation, menaces, threats, inducements or promises. State v. Roddy, 756 So. 2d 1272, 2000 La. App. LEXIS 777 (Apr. 7, 2000), writ denied by La. 2000-1427, 791 So. 2d 1288, 2001 La. LEXIS 1278 (La. May 11, 2001).

In addition to the requirement contained in La. Rev. Stat. Ann. § 15:451 that before a confession can be introduced into evidence, the state must affirmatively prove that it was not made under the influence of fear, duress, intimidation, menaces, threats, inducements or promises, the state must also establish that an accused who makes a statement during custodial interrogation was first advised of his Miranda rights. State v. Roddy, 756 So. 2d 1272, 2000 La. App. LEXIS 777 (Apr. 7, 2000), writ denied by La. 2000-1427, 791 So. 2d 1288, 2001 La. LEXIS 1278 (La. May 11, 2001).

Defendant’s allegation that the trial court erred by not suppressing a statement that was obtained before he was properly advised was denied where it was shown that the officer did not recall his exact words but that he had arrested quite a few people in his 15 years on the police force and had advised each of them of their rights; based on his testimony, it was likely that the officer fully recited the Miranda warnings to defendant. State v. Taylor, 757 So. 2d 63, 2000 La. App. LEXIS 396 (Feb. 29, 2000), writ denied by La. 2000-1021, 788 So. 2d 441, 2001 La. LEXIS 1071 (La. Mar. 30, 2001).

Before a confession, or inculpatory statement, can be introduced into evidence, the state must affirmatively prove that it was free and voluntary and not made under the influence of fear, duress, intimidation, menaces, threats, inducements, or promises pursuant to La. Rev. Stat. Ann. § 15:451 and La. Code Crim. Proc. Ann. art. 703(D); the state must also establish that an accused who makes a statement during a custodial interrogation was first advised of his Miranda rights. State v. Finch, 733 So. 2d 716, 1999 La. App. LEXIS 1300 (May 5, 1999).

Trial court properly admitted into evidence defendant’s statements made to police; the statements were provided to defendant during discovery, the court held a hearing to determine voluntariness of the statements even though no motion to suppress was filed, and the Miranda warnings given to defendant made it abundantly clear the defendant had the right not to make a statement without a lawyer present. State v. Jordan, 728 So. 2d 954, 1999 La. App. LEXIS 348 (Feb. 24, 1999), writ denied by La. 99-0893, 750 So. 2d 177, 1999 La. LEXIS 2585 (La. Oct. 8, 1999).

Because defendant was informed of his Miranda rights before both noncustodial and custodial interrogations took place, his statements were admissible; it was not necessary to inform defendant that he was a suspect. State v. Koon, 730 So. 2d 503, 1999 La. App. LEXIS 434 (Feb. 24, 1999).

La. Code Crim. Proc. Ann. art. 703D and La. Rev. Stat. Ann. § 15:451 provide that the State must affirmatively show that a statement or confession was freely and voluntarily given, without inducements, threats, or promises, in order for the statement or confession to be admissible at trial, and this occurred when defendant was willing to speak with officers and freedom of movement was not restricted to a degree associated with an arrest after he consented to being searched. State v. Hayes, 726 So. 2d 39, 1998 La. App. LEXIS 3409 (Nov. 25, 1998), writ denied by La. 99-0055, 741 So. 2d 29, 1999 La. LEXIS 1472 (La. May 7, 1999).

Rule set forth by La. Rev. Stat. Ann. § 15:451 complements the rule of Miranda; a condition precedent to obtaining a statement admissible in court from a suspect in police custody is that the suspect be informed that he has the right to remain silent and to consult with an attorney; for such a statement to be admissible it must be made with a knowing and intelligent waiver of those rights. Miranda waivers may be either explicit or implicit, and their validity turns on the totality of the circumstances surrounding the statement. State v. Shelvin, 720 So. 2d 124, 1998 La. App. LEXIS 2814 (Oct. 7, 1998).

Court denied defendant’s application for a supervisory writ challenging a trial court’s denial of his motion to suppress his confession and inculpatory statements to the police because the State proved that his confession was given freely and voluntarily, and not made under the influence of fear, duress, intimidation, menaces, threats, inducements, or promises in accordance with the rule set forth by La. Rev. Stat. Ann. § 15:451, which complemented the Miranda rule; defendant’s primary argument that the police, by continuing to question him about the murder, failed to honor his invocation of his right to remain silent, was without merit because his repeated statement that he knew nothing about the murder was not tantamount to refusing to give a statement and invoking his right to remain silent. State v. Gaspard, 709 So. 2d 213, 1998 La. App. LEXIS 195 (Feb. 11, 1998), writ denied by La. 98-0582, 724 So. 2d 202, 1998 La. LEXIS 2247 (La. July 2, 1998).

Although defendant was of diminished mental capacity, the state proved that his confession was voluntary under La. Rev. Stat. Ann. § 15:451 by establishing that police had not only read the defendant the Miranda warnings, but had also explained them to the defendant in plain speak. State v. Guidry, 635 So. 2d 731, 1994 La. App. LEXIS 1091 (Apr. 8, 1994), writ of certiorari denied by La. 94-0960, 639 So. 2d 1163, 1994 La. LEXIS 1825 (La. July 1, 1994).

Under La. Rev. Stat. Ann. § 15:451 a defendant’s confession to aggravated rape was properly admitted where his interrogators advised him of his constitutional rights, including his right to counsel, even though they also said that they had no way of furnishing an attorney. State v. Worthy, 532 So. 2d 541, 1988 La. App. LEXIS 2118 (Oct. 12, 1988), writ of certiorari denied by 538 So. 2d 610, 1989 La. LEXIS 571 (La. 1989).

Before defendant’s confession to simple burglary or inculpatory statement was admitted into evidence, the State affirmatively proved beyond a reasonable doubt that defendant was given his Miranda rights and that his statements were in accord with La. Rev. Stat. Ann. § 15:451. State v. Robinson, 525 So. 2d 708, 1988 La. App. LEXIS 1199 (May 17, 1988), writ of certiorari denied by 532 So. 2d 149, 1988 La. LEXIS 2117 (La. 1988).

Private security guard was not a law enforcement officer who was required to give a suspect his Miranda warnings after apprehending him. State v. Guidry, 496 So. 2d 650, 1986 La. App. LEXIS 7892 (Oct. 15, 1986), writ of certiorari denied by 500 So. 2d 420, 1987 La. LEXIS 8314 (La. 1987).

The State has the burden of affirmatively proving that a confession was made freely and voluntarily and not as a result of fear, duress, intimidation, menaces, threats, inducements, or promises; thus if a defendant made statements after signing a waiver of Miranda rights and otherwise indicating an understanding of those rights, there was no violation of Miranda. State v. Johnson, 371 So. 2d 1155, 1979 La. LEXIS 6401 (May 21, 1979).

In the prosecution of defendant, the State had not borne its burden of proving the confession of defendant free and voluntary under La. Code Crim. Proc. Ann. art. 703 and La. Rev. Stat. Ann. § 15:451 where defendant offered specific testimony of threats by unnamed police officers and of physical abuse by a specified police officer. State v. Hills, 354 So. 2d 186, 1977 La. LEXIS 6776 (Dec. 19, 1977).

In a trial of two defendants for first degree murder, the State under La. Rev. Stat. Ann. § 15:451 proved that two oral inculpatory statements made by one of the defendants while he was being treated in the hospital for a gunshot wound to his face were freely and voluntarily made after having been fully advised of his Miranda rights. State v. Clark, 340 So. 2d 208, 1976 La. LEXIS 5278 (Oct. 14, 1976), writ of certiorari denied by 430 U.S. 936, 97 S. Ct. 1563, 51 L. Ed. 2d 782, 1977 U.S. LEXIS 1231 (1977).

••• Notice & Warning. — Where defendant entered a guilty plea to the offense of manslaughter, after the trial court denied his motion to suppress statement he had made to the police, the trial court had not erred in denying the motion because defendant was advised of his Miranda rights prior to the first of three statements, he was again advised of his rights prior to a fourth statement, he waived those rights, and his statements were made freely and voluntarily. State v. Stewart, 902 So. 2d 440, 2005 La. App. LEXIS 1085 (Apr. 26, 2005), writ denied by La. 2005-1584, 922 So. 2d 545, 2006 La. LEXIS 345 (La. Jan. 27, 2006).

Trial court did not err by admitting a murder confession into evidence where it was freely and voluntarily given; defendant signed a waiver of rights form, an attorney was present, and defendant was familiar with the criminal justice system due to prior felony convictions. State v. Stewart, 862 So. 2d 1100, 2003 La. App. LEXIS 3452 (Dec. 12, 2003), writ denied by La. 2004-0234, 876 So. 2d 74, 2004 La. LEXIS 1899 (La. June 4, 2004).

Although defendant did not sign a waiver of rights form, and there was no recorded statement from which to ascertain that defendant was advised of or waived defendant’s rights, the State met its burden of proving beyond a reasonable doubt that the statements were freely and voluntarily given and that defendant was advised of defendant’s Miranda rights prior to any questioning, where the trial court expressly stated that it did not have any reason to disbelieve the police officer’s testimony that the advisement was given, and that defendant voluntarily made the statements. State v. Turner, 859 So. 2d 911, 2003 La. App. LEXIS 2985 (Oct. 29, 2003), writ of certiorari denied by La. 2003-3400, 871 So. 2d 347, 2004 La. LEXIS 1019 (La. Mar. 26, 2004).

Defendant was advised of defendant’s Miranda rights twice, before an interrogation that intermittently lasted over seven hours, and in which he gave three separate incriminating statements, including admitting to the murder, and as to defendant’s coercion argument, there was no evidence defendant ever requested sleep or food during the entire interrogation, defendant never asked to stop the interview or requested a lawyer, and an alleged promise of a reduced degree of murder was not supported by the record; thus, defendant’s confession was voluntary, and was admissible. State v. Franklin, 858 So. 2d 68, 2003 La. App. LEXIS 2477 (Sept. 16, 2003), writ denied by La. 2003-3062, 869 So. 2d 817, 2004 La. LEXIS 800 (La. Mar. 12, 2004).

Record showed that defendant was properly advised of his Miranda rights when he was arrested and that, after he was placed in the police car, defendant sought assistance from two officers, one of which indicated that he would see what he could do for defendant if he told them what he knew. However, pursuant to La. Rev. Stat. Ann. § 15:451 and La. Code Crim. Proc. Ann. art. 703(D), the officer’s remark did not negate the voluntary nature of defendant’s admission that the cocaine was his and the trial court properly denied defendant’s motion to suppress his statement to the officers. State v. Holloway, 847 So. 2d 200, 2003 La. App. LEXIS 1396 (May 16, 2003), writ of certiorari denied by La. 2003-1720, 861 So. 2d 558, 2003 La. LEXIS 3722 (La. Dec. 19, 2003), writ denied by La. 2003-1929, 861 So. 2d 560, 2003 La. LEXIS 3728 (La. Dec. 19, 2003).

••• Self-Incrimination Privilege. — In a criminal prosecution for armed robbery, the trial court did not err in admitted defendant’s taped statement to police; the police twice advised defendant of his Miranda rights before taking the recorded statement. State v. Weaver, 873 So. 2d 909, 2004 La. App. LEXIS 1180 (May 12, 2004).

Defendant’s confession to killing her newborn baby was admissible, although defendant told a nurse that she did not want to talk about it; there was no evidence that the nurse advised police of defendant’s statement. State v. Shelvin, 720 So. 2d 124, 1998 La. App. LEXIS 2814 (Oct. 7, 1998).

Where La. Rev. Stat. Ann. § 15:451 required the State to show that confessions or inculpatory statements were freely and voluntarily given and not coerced by fear, intimidation, threats, or promises before being introduced into evidence, a judgment that convicted defendant of simple arson was affirmed because defendant was read his Miranda rights, signed a rights form, and defendant’s reluctance to discuss the crime was more in the nature of nervousness than an expression that he preferred to remain silent. State v. Ned, 326 So. 2d 477, 1976 La. LEXIS 5146 (Jan. 19, 1976).

••• Spontaneous Statements. — Before a confession can be introduced in evidence, the State has the burden of affirmatively proving that it was free and voluntary and not made under the influence of fear, duress, intimidation, menaces, threats, inducements, or promises; spontaneous and voluntary statements, not given as a result of police interrogation or compelling influence, are admissible in evidence without Miranda warnings even where a defendant is in custody. State v. Houston, 754 So. 2d 256, 1999 La. App. LEXIS 2682 (Sept. 24, 1999).

No Miranda warnings were required where defendant, an inmate, made an unsolicited and voluntary statement to a prison investigator after the investigator introduced himself to defendant before beginning to question him about a stabbing incident at the prison; the statement was spontaneous, not the product of custodial interrogation, and not the product of threats or coercion. State v. Houston, 754 So. 2d 256, 1999 La. App. LEXIS 2682 (Sept. 24, 1999).

Since the evidence did not show that defendant gave defendant’s statement incriminating defendant in an armed robbery due to influence of duress, fear, threats, inducements, or promises, and because the evidence showed it was freely and voluntarily given, the trial court did not err in declining to suppress the statement. State v. Evans, 485 So. 2d 161, 1986 La. App. LEXIS 6244 (Feb. 26, 1986), writ of certiorari denied by 488 So. 2d 687, 1986 La. LEXIS 6398 (La. 1986), writ denied by 488 So. 2d 688, 1986 La. LEXIS 6414 (La. 1986).

The trial court did not err in admitting a confession where the confession was spontaneously made, and defendant seemed to understand his Miranda rights and was not noticeably physically or mentally impaired. State v. Bradford, 471 So. 2d 1045, 1985 La. App. LEXIS 8771 (June 25, 1985).

••• Voluntary Waiver. — Defendant was advised of defendant’s Miranda rights twice, before an interrogation that intermittently lasted over seven hours, and in which he gave three separate incriminating statements, including admitting to the murder, and as to defendant’s coercion argument, there was no evidence defendant ever requested sleep or food during the entire interrogation, defendant never asked to stop the interview or requested a lawyer, and an alleged promise of a reduced degree of murder was not supported by the record; thus, defendant’s confession was voluntary, and was admissible. State v. Franklin, 858 So. 2d 68, 2003 La. App. LEXIS 2477 (Sept. 16, 2003), writ denied by La. 2003-3062, 869 So. 2d 817, 2004 La. LEXIS 800 (La. Mar. 12, 2004).

Where defendant’s rights were read to and signed by him, he admitted that he had understood his rights when he gave his first two custodial statements, and the interrogating officer was acquainted with defendant and felt at the time that defendant understood the rights he was waiving, two statements subsequently given by defendant before he asked for an attorney were properly found to have been voluntarily and knowingly given, even though defendant claimed to have suffered from schizophrenia and an inability to read well. State v. Sims, 845 So. 2d 1116, 2003 La. App. LEXIS 1206 (Apr. 29, 2003), writ denied by La. 2003-2189, 882 So. 2d 570, 2004 La. LEXIS 2526 (La. Aug. 20, 2004).

When any person has been arrested or detained in connection with the investigation or commission of any offense, he shall be advised fully of the reason for his arrest or detention, his right to remain silent, his right against self incrimination, his right to the assistance of counsel and, if indigent, his right to court appointed counsel; before a confession can be introduced into evidence, the State must affirmatively prove that it was not made under the influence of fear, duress, intimidation, menaces, threats, inducements or promises under La. Rev. Stat. Ann. § 15:451 and La. Code Crim. Proc. Ann. art. 703 D, and the State’s burden of proof is beyond a reasonable doubt. State v. Jones, 840 So. 2d 7, 2003 La. App. LEXIS 94 (Jan. 29, 2003), writ of certiorari denied by La. 2003-0956, 855 So. 2d 309, 2003 La. LEXIS 2779 (La. Oct. 3, 2003).

Defendant’s statements to police were made in observance of his Miranda rights, and there was no evidence to suggest that his admission that a gun found in his house when a search warrant was executed was his was not voluntarily, knowingly, and intelligently made. State v. Plain, 752 So. 2d 337, 2000 La. App. LEXIS 338 (Feb. 18, 2000).

In defendant’s trial for armed robbery where defendant sought to suppress his statements, the State complied with La. Rev. Stat. Ann. § 15:451 and La. Code Crim. Proc. Ann. art. 703(D) by affirmatively showing that defendant’s statements were made freely and voluntarily, where a detective testified at the suppression hearing that defendant was advised of his Miranda rights; that defendant was eager to talk to the detective about the incident; that defendant waived his Miranda rights and gave an audio tape recorded statement admitting that he committed the robbery; that defendant’s audio recording as well as the detective denied that the detective threatened defendant or made any promises; and where defendant admitted at the hearing that he waived his rights. State v. Taylor, 740 So. 2d 216, 1999 La. App. LEXIS 2238 (July 27, 1999), writ denied by La. 1999-2609, 756 So. 2d 322, 2000 La. LEXIS 826 (La. Mar. 17, 2000).

Police were not required to obtain a second waiver of defendant’s rights prior to taking a second statement from him 20 minutes after the first waiver had occurred. State v. Lucky, 755 So. 2d 845, 1999 La. LEXIS 3656 (Apr. 13, 1999), writ of certiorari denied by 529 U.S. 1023, 120 S. Ct. 1429, 146 L. Ed. 2d 319, 2000 U.S. LEXIS 1981, 68 U.S.L.W. 3593 (2000).

Rule set forth by La. Rev. Stat. Ann. § 15:451 complements the rule of Miranda; a condition precedent to obtaining a statement admissible in court from a suspect in police custody is that the suspect be informed that he has the right to remain silent and to consult with an attorney; for such a statement to be admissible it must be made with a knowing and intelligent waiver of those rights. Miranda waivers may be either explicit or implicit, and their validity turns on the totality of the circumstances surrounding the statement. State v. Shelvin, 720 So. 2d 124, 1998 La. App. LEXIS 2814 (Oct. 7, 1998).

Whether a statement is voluntary is a question of fact; the trial judge’s’s ruling, which is based on conclusions of credibility and weight of the testimony, is entitled to great deference and will not be disturbed on appeal unless there is no evidence to support the ruling. State v. Mathis, 649 So. 2d 92, 1995 La. App. LEXIS 65 (Jan. 25, 1995).

Defendant’s confession was admissible under La. Rev. Stat. Ann. § 15:451 because the state satisfactorily proved that defendant voluntarily confessed after a knowing and intelligent waiver of his Miranda rights, as all of the police officers present when defendant confessed testified that defendant appeared to understand what he was doing when he waived his rights and confessed to the murder. State v. Stewart, 633 So. 2d 925, 1994 La. App. LEXIS 801 (Mar. 11, 1994), writ of certiorari denied by La. 94-0860, 642 So. 2d 189, 1994 La. LEXIS 2080 (La. Sept. 16, 1994).

Where defendant was not interrogated at the scene of a fatal car crash and offered exculpatory statements, was taken to the hospital, was advised of his Miranda rights and his rights regarding a blood alcohol test before being questioned, and investigating officers testified that defendant was lucid at that time and appeared to understand his rights, defendant’s statements made to the officers were admissible in his trial for vehicular homicide because they were intelligently and knowingly made after defendant waived his constitutional rights. State v. Benoit, 570 So. 2d 490, 1990 La. App. LEXIS 2645 (Nov. 14, 1990).

Defendant’s conviction satisfied the requirements of La. Rev. Stat. Ann. § 15:451 because the video taped confession showed that defendant was calm at the time he gave his confession and that he actually felt better after making his confession; the tape also showed that the defendant was treated nicely. State v. Griffin, 568 So. 2d 198, 1990 La. App. LEXIS 2111 (Sept. 26, 1990), writ denied by 592 So. 2d 1330, 1992 La. LEXIS 840 (La. 1992).

Where a juvenile was charged with burglary, his motion to suppress his confession was properly denied by the trial court because all the requirements of the Dino case were met and the juvenile consulted with his grandparents before waiver, the grandparents consulted were interested in the juvenile’s welfare, and they were fully advised of his rights. State in Interest of J.P., 550 So. 2d 942, 1989 La. App. LEXIS 1815 (Oct. 12, 1989).

The trial court did not err in admitting a confession where the confession was spontaneously made, and defendant seemed to understand his Miranda rights and was not noticeably physically or mentally impaired. State v. Bradford, 471 So. 2d 1045, 1985 La. App. LEXIS 8771 (June 25, 1985).

Defendant’s refusal to sign a written waiver of his Miranda rights was only one element among many in the determination of the voluntariness of a statement pursuant to La. Rev. Stat. Ann. § 15:451. State v. Singleton, 381 So. 2d 828, 1980 La. LEXIS 7028 (Mar. 12, 1980).

Statement taken from a sophisticated “jailhouse lawyer” by prosecutors who were investigating the involvement of another suspect in the crime was not obtained in violation of his Miranda right to have counsel present during the interrogation. State v. Siegel, 366 So. 2d 1358, 1978 La. LEXIS 5593 (Dec. 15, 1978).

•• Noncustodial Confessions & Statements. — Before a confession can be introduced in evidence, the State has the burden of affirmatively proving that it was free and voluntary and not made under the influence of fear, duress, intimidation, menaces, threats, inducements, or promises; spontaneous and voluntary statements, not given as a result of police interrogation or compelling influence, are admissible in evidence without Miranda warnings even where a defendant is in custody. State v. Houston, 754 So. 2d 256, 1999 La. App. LEXIS 2682 (Sept. 24, 1999).

No Miranda warnings were required where defendant, an inmate, made an unsolicited and voluntary statement to a prison investigator after the investigator introduced himself to defendant before beginning to question him about a stabbing incident at the prison; the statement was spontaneous, not the product of custodial interrogation, and not the product of threats or coercion. State v. Houston, 754 So. 2d 256, 1999 La. App. LEXIS 2682 (Sept. 24, 1999).

Theft case against defendants was remanded despite the finding of no constitutional violations when state auditors failed to give defendants their Miranda rights warning prior to questioning over theft of toll collections because La. Rev. Stat. Ann. § 15:451 required that all confessions had to be given voluntarily, regardless of who they were given to, before they could be submitted into evidence. State v. Hammond, 706 So. 2d 530, 1997 La. App. LEXIS 2954 (Dec. 30, 1997).

Defendant was not entitled to suppression of a statement she gave to the detective and the assistant district attorney outside the Magistrate Court, at the preliminary hearing of her boyfriend, because she was not in custody and spoke voluntarily; although defendant had been interrogated previously, and advised of her Miranda rights, the statement at issue was not the result of police-instigated, custodial interrogation. State v. Bell, 613 So. 2d 744, 1993 La. App. LEXIS 291 (Jan. 28, 1993).

Defendant’s second-degree murder conviction was upheld because her confession was not erroneously admitted due to it being freely and voluntarily given without influence of fear, duress, intimidation, menace, threats, inducements or promises. State v. Riley, 613 So. 2d 240, 1992 La. App. LEXIS 4261 (Dec. 23, 1992), remanded by 623 So. 2d 1289, 1993 La. LEXIS 2455 (La. 1993).

Private security guard was not a law enforcement officer who was required to give a suspect his Miranda warnings after apprehending him. State v. Guidry, 496 So. 2d 650, 1986 La. App. LEXIS 7892 (Oct. 15, 1986), writ of certiorari denied by 500 So. 2d 420, 1987 La. LEXIS 8314 (La. 1987).

According to the provisions of La. Rev. Stat. Ann. § 15:451, the State satisfied its burden of affirmatively proving that defendant’s confession was freely and voluntarily made after he was advised of his rights; thus, the motion to suppress the confession was denied. State v. Kent, 489 So. 2d 1354, 1986 La. App. LEXIS 7055 (May 28, 1986).

State met its burden under La. Code Crim. Proc. Ann. art. 703(D) of proving the admissibility of defendant’s confession of the theft of public funds when it showed that the confession was freely made at a meeting with officers initiated by defendant, and, in accordance with La. Rev. Stat. Ann. § 15:451, his statement was free and voluntary and not induced by threats, promises, or coercion. State v. Phillips, 479 So. 2d 515, 1985 La. App. LEXIS 10295 (Nov. 19, 1985).

Interview between defendant and his employer regarding money stolen from the employer, while defendant was in custody on another charge, was not a custodial interrogation subject to Miranda, although the employer was an honorary deputy sheriff. State v. Pittman, 368 So. 2d 705, 1979 La. LEXIS 6097 (Mar. 5, 1979).

In a case charging defendant with receiving stolen things, evidence that defendant called the deputy and volunteered to make a statement, that no threats or promises were made to defendant, that defendant made the statement after the deputy explained his rights, and that the victim made no promises to defendant or spoke to the district attorney on defendant’s behalf supported the trial court’s finding that defendant made the statement freely and voluntarily; thus, the trial court properly admitted the defendant’s statement to the deputy into evidence. State v. Le Jeune, 352 So. 2d 619, 1977 La. LEXIS 5892 (Nov. 14, 1977).

•• Voluntariness. — Trial court did not err by admitting a murder confession into evidence where it was freely and voluntarily given; defendant signed a waiver of rights form, an attorney was present, and defendant was familiar with the criminal justice system due to prior felony convictions. State v. Stewart, 862 So. 2d 1100, 2003 La. App. LEXIS 3452 (Dec. 12, 2003), writ denied by La. 2004-0234, 876 So. 2d 74, 2004 La. LEXIS 1899 (La. June 4, 2004).

Although defendant did not sign a waiver of rights form, and there was no recorded statement from which to ascertain that defendant was advised of or waived defendant’s rights, the State met its burden of proving beyond a reasonable doubt that the statements were freely and voluntarily given and that defendant was advised of defendant’s Miranda rights prior to any questioning, where the trial court expressly stated that it did not have any reason to disbelieve the police officer’s testimony that the advisement was given, and that defendant voluntarily made the statements. State v. Turner, 859 So. 2d 911, 2003 La. App. LEXIS 2985 (Oct. 29, 2003), writ of certiorari denied by La. 2003-3400, 871 So. 2d 347, 2004 La. LEXIS 1019 (La. Mar. 26, 2004).

Defendant’s convictions for one count of second degree kidnapping and one count of armed robbery were proper where the trial court did not err in denying a defense motion to suppress a statement made to investigating officers because defendant’s intoxication was not sufficient to vitiate the voluntariness of his statements, pursuant to La. Rev. Stat. Ann. § 15:451. State v. Redditt, 868 So. 2d 704, 2003 La. App. LEXIS 2946 (Oct. 28, 2003), writ denied by La. 2003-3484, 870 So. 2d 268, 2004 La. LEXIS 1288 (La. Apr. 8, 2004).

Trial court did not err in admitting defendant’s confession because the totality of the circumstances showed that it was voluntarily given; defendant gave the statement after being advised of the Miranda rights twice, there was no evidence of threats, coercion, or force, and defendant’s allegation that he was induced by promises was undermined by the fact that defendant admitted that the statement given to police was not truthful. State v. McLelland, 860 So. 2d 31, 2003 La. App. LEXIS 2848 (Oct. 15, 2003), writ denied by La. 2003-3372, 871 So. 2d 347, 2004 La. LEXIS 1018 (La. Mar. 26, 2004).

Trial court did not err in denying defendant’s motion to suppress even though defendant did not sign a written waiver of his Miranda rights before making his first statement; the officer’s testimony of defendant’s oral waiver was sufficient to deny the motion. State v. Jenkins, 857 So. 2d 1185, 2003 La. App. LEXIS 2646 (Sept. 30, 2003), writ denied by La. 2004-2533, 916 So. 2d 130, 2005 La. LEXIS 2734 (La. Nov. 28, 2005).

In a second-degree murder case, the trial court did not commit reversible error by denying juvenile defendant’s motion to suppress a statement he made to the police as, considering the totality of the circumstances including that defendant was twice informed of his constitutional rights and was a person who was mature beyond his chronological age, his confession was freely and voluntarily given. State v. Terrick, 857 So. 2d 1153, 2003 La. App. LEXIS 2658 (Sept. 30, 2003), writ of certiorari denied by La. 2003-3272, 871 So. 2d 346, 2004 La. LEXIS 1015 (La. Mar. 26, 2004).

Defendant’s conviction for aggravated kidnapping and life sentence was proper where the trial court correctly denied his motion to suppress his confession because it was not made under the influence of fear, duress, intimidation, menaces, threats, inducements, or promises, pursuant to La. Rev. Stat. Ann. § 15:451, and La. Code Crim. Proc. Ann. art. 703(D); the police testimony as well as the videotaped confession rebutted defendant’s claims that his condition at the time of the questioning undermined the voluntariness of his statement. State v. George, 855 So. 2d 861, 2003 La. App. LEXIS 2503 (Sept. 24, 2003).

In a murder case, denial of defendant’s motion to suppress was proper as the fact that questioning extended for six hours was not per se unconstitutionally coercive; rather, the interrogation’s length was attributable to defendant’s deception in his initial statements. Further, there was no indication that the officer made any threats or promises to defendant in order to obtain a statement. State v. Bradley, 858 So. 2d 80, 2003 La. App. LEXIS 2475 (Sept. 16, 2003), writ denied by La. 2003-2745, 867 So. 2d 688, 2004 La. LEXIS 549 (La. Feb. 13, 2004).

Where defendant claimed that defendant only admitted knowledge of possession of cocaine after police officers threatened to take everyone in the house to jail, including defendant’s former girlfriend, her teenage daughters, and their friends, this threat of “family prosecution” did not result in defendant’s confession being involuntary, as an officer’s advising the two adults that the adults would probably go to jail because of the cocaine discovery at the adults’ residence was not considered coercive, under the facts of the case, nor was the handcuffing of some adolescents during the search; before a confession could be introduced into evidence, the State had to affirmatively prove that the confession was not made under the influence of fear, duress, intimidation, menaces, threats, inducements, or promises, under La. Rev. Stat. Ann. § 15:451 and La. Code Crim. Proc. Ann. art. 703(D). State v. Trotter, 852 So. 2d 1247, 2003 La. App. LEXIS 2335 (Aug. 22, 2003), writ denied by La. 2003-2764, 867 So. 2d 689, 2004 La. LEXIS 550 (La. Feb. 13, 2004).

Contrary to defendant’s assertion in his brief, the State established that defendant received an adequate Miranda warning through the testimony of the detective, the introduction of the waiver of rights form signed by defendant and initialed by one of the detectives, and defendant’s affirmative responses in the audiotaped statement indicating an understanding and waiver of defendant’s Miranda rights, and the record supported a finding that defendant’s statement was freely and voluntarily given. State v. Small, 850 So. 2d 1019, 2003 La. App. LEXIS 1897 (June 27, 2003), writ denied by La. 2003-2202, 865 So. 2d 75, 2004 La. LEXIS 305 (La. Jan. 30, 2004).

Because ample evidence existed to show that defendant was advised of Miranda rights twice, defendant signed a form waiving those rights, defendant never asked to speak to an attorney, and there was no showing of coercion, the court was unable to say that the four-day gap between defendant’s confession and the advisement of Miranda rights rendered the confession inadmissible, and the trial court found that sufficient evidence supported the trial court’s ruling that the State proved the voluntariness of defendant’s confession in accordance with La. Rev. Stat. Ann. § 15:451 and La. Code Crim. Proc. Ann. art. 703(D). State v. McKinnie, 850 So. 2d 959, 2003 La. App. LEXIS 1855 (June 25, 2003).

Record showed that defendant was properly advised of his Miranda rights when he was arrested and that, after he was placed in the police car, defendant sought assistance from two officers, one of which indicated that he would see what he could do for defendant if he told them what he knew. However, pursuant to La. Rev. Stat. Ann. § 15:451 and La. Code Crim. Proc. Ann. art. 703(D), the officer’s remark did not negate the voluntary nature of defendant’s admission that the cocaine was his and the trial court properly denied defendant’s motion to suppress his statement to the officers. State v. Holloway, 847 So. 2d 200, 2003 La. App. LEXIS 1396 (May 16, 2003), writ of certiorari denied by La. 2003-1720, 861 So. 2d 558, 2003 La. LEXIS 3722 (La. Dec. 19, 2003), writ denied by La. 2003-1929, 861 So. 2d 560, 2003 La. LEXIS 3728 (La. Dec. 19, 2003).

Where defendant told arresting officers that he had nothing to say and that he wanted to speak to an attorney, but was questioned, threatened, and was offered favorable treatment for cooperating, defendant’s statement was not free and voluntary and therefore, had to be suppressed. State v. Robertson, 843 So. 2d 672, 2003 La. App. LEXIS 1369 (May 7, 2003).

Where defendant’s rights were read to and signed by him, he admitted that he had understood his rights when he gave his first two custodial statements, and the interrogating officer was acquainted with defendant and felt at the time that defendant understood the rights he was waiving, two statements subsequently given by defendant before he asked for an attorney were properly found to have been voluntarily and knowingly given, even though defendant claimed to have suffered from schizophrenia and an inability to read well. State v. Sims, 845 So. 2d 1116, 2003 La. App. LEXIS 1206 (Apr. 29, 2003), writ denied by La. 2003-2189, 882 So. 2d 570, 2004 La. LEXIS 2526 (La. Aug. 20, 2004).

In defendant’s rape case, court did not err by admitting defendant’s statement to police where defendant was advised of his rights, signed a waiver form, and never stated to police that he was intoxicated. State v. Watson, 844 So. 2d 198, 2003 La. App. LEXIS 710 (Mar. 25, 2003), writ denied by La. 2003-1276, 872 So. 2d 506, 2004 La. LEXIS 1702 (La. May 14, 2004).

Trial court did not err in denying defendant’s motion to suppress a confession where the state proved that defendant received Miranda warnings, the statement was voluntarily made, and was not the product of threats or duress, pursuant to La. Code Crim. Proc. Ann. art. 703, La. Rev. Stat. Ann. § 15:451; while defendant was entitled to counsel under La. Const. art. I, § 13, the fact that defendant’s father stated that they might want to retain an attorney at a later time did not amount to a request for counsel. State v. Cooper, 839 So. 2d 995, 2003 La. App. LEXIS 514 (Mar. 5, 2003), writ denied by La. 2003-0999, 855 So. 2d 330, 2003 La. LEXIS 2928 (La. Oct. 10, 2003).

When any person has been arrested or detained in connection with the investigation or commission of any offense, he shall be advised fully of the reason for his arrest or detention, his right to remain silent, his right against self incrimination, his right to the assistance of counsel and, if indigent, his right to court appointed counsel; before a confession can be introduced into evidence, the State must affirmatively prove that it was not made under the influence of fear, duress, intimidation, menaces, threats, inducements or promises under La. Rev. Stat. Ann. § 15:451 and La. Code Crim. Proc. Ann. art. 703 D, and the State’s burden of proof is beyond a reasonable doubt. State v. Jones, 840 So. 2d 7, 2003 La. App. LEXIS 94 (Jan. 29, 2003), writ of certiorari denied by La. 2003-0956, 855 So. 2d 309, 2003 La. LEXIS 2779 (La. Oct. 3, 2003).

State presented evidence that defendant validly waived his Miranda where, at the suppression hearing, a detective testified that, prior to the first statement, he advised defendant of his constitutional rights and that he read the rights of arrestee form to defendant, which defendant signed; according to the detective, defendant said that he understood these rights, wanted to waive his rights, and desired to make a statement. State v. Pugh, 831 So. 2d 341, 2002 La. App. LEXIS 3138 (Oct. 16, 2002).

Defendant’s limited invocation of his right to counsel was knowing and voluntary where he understood his rights under Miranda and chose to invoke his right to counsel only with regard to limited details of the incident; defendant freely chose to give his statement and to lead officers to the body and the gun. State v. Murray, 827 So. 2d 488, 2002 La. App. LEXIS 2672 (Aug. 29, 2002), writ of certiorari denied by La. 2002-2634, 852 So. 2d 1020, 2003 La. LEXIS 2373 (La. Sept. 5, 2003).

Although defendant testified that defendant was tired, sleepy, had high blood pressure, and was suffering from the flu and shaking, a detective testified that defendant was extremely calm and cooperative and appeared unaffected, thus the police testimony clearly rebutted defendant’s claims; defendant’s statement was freely and voluntarily given. State v. Miller, 824 So. 2d 1208, 2002 La. App. LEXIS 2401 (July 25, 2002), writ denied by La. 2002-2480, 847 So. 2d 1253, 2003 La. LEXIS 2145 (La. June 27, 2003).

Evidence demonstrated that defendant was orally given the Miranda warnings, although no rights card was signed, and that defendant understood and waived those rights; thus, the motion to suppress his statement to the officers was properly denied. State v. Johnson, 821 So. 2d 652, 2002 La. App. LEXIS 1897 (June 12, 2002).

Confession was properly deemed voluntary, despite testimony from defendant and his father that an officer promised defendant he would get no more than five years if he cooperated; the officer denied saying this, and the trial court was entitled to believe him. State v. Nightengale, 818 So. 2d 819, 2002 La. App. LEXIS 1308 (May 8, 2002), writ denied by La. 2002-1685, 833 So. 2d 329, 2002 La. LEXIS 3791 (La. Dec. 19, 2002).

Conditions precedent under La. Rev. Stat. Ann. 15:451 and La. Code Crim. Proc. Ann. art. 703(D) for use of defendant’s confession to the crime of armed robbery were met by a showing that the confession was given freely and voluntarily after defendant was advised of his constitutional rights; that defendant initiated the discussion that led to the confession; that prior to the confession, a deputy sheriff advised defendant of his Miranda rights, which defendant understood and waived; and that no promises of leniency or of better treatment were made, nor were there any other unlawful inducements to obtain defendant’s confession. State v. Jeselink, 799 So. 2d 684, 2001 La. App. LEXIS 2424 (Oct. 31, 2001).

Before a confession or inculpatory statement was admissible evidence against a defendant, it had to be established that the accused who made the statement during custodial interrogation was first advised of his Miranda rights and that the statement was made freely and voluntarily and not under the influence of fear, duress, intimidation, menaces, threats, inducements or promises. State v. Murray, 782 So. 2d 132, 2001 La. App. LEXIS 460 (Feb. 28, 2001), writ denied by La. 2001-1026, 810 So. 2d 1137, 2002 La. LEXIS 653 (La. Feb. 22, 2002), writ denied by La. 2001-1854, 812 So. 2d 650, 2002 La. LEXIS 1031 (La. Mar. 28, 2002), writ denied by La. 2003-0122, 865 So. 2d 716, 2004 La. LEXIS 380 (La. Feb. 6, 2004).

Trial court did not err when it permitted testimony regarding defendant’s inculpatory statements because the evidence showed that defendant had made his statement spontaneously and voluntary as required by La. Rev. Stat. Ann. § 15:451. State v. Williams, 776 So. 2d 604, 2000 La. App. LEXIS 3389 (Dec. 13, 2000), writ denied by La. 2001-1829, 812 So. 2d 667, 2002 La. LEXIS 1280 (La. Apr. 12, 2002).

In the consolidated trial of two defendants for armed robbery, the trial court properly denied motions to suppress defendants’ confessions because under La. Rev. Stat. Ann. § 15:451, the State showed that the confessions were freely and voluntarily made and without duress, as federal agents testified that defendants were advised of and were capable of understanding their Miranda rights and that they did not request counsel. State v. Richardson, 779 So. 2d 771, 2000 La. App. LEXIS 2669 (Nov. 1, 2000), writ denied by La. 2000-3295, 799 So. 2d 1151, 2001 La. LEXIS 3925 (La. Oct. 26, 2001).

Defendant’s confession that the heroin found in a pill bottle in defendant’s car following defendant’s arrest belonged to defendant and that defendant had sold drugs in the past was freely and voluntarily given because a police officer’s suggestion that defendant “take” a charge so that defendant’s co-defendant and children could go home did not make any reference to charging co-defendant with any crime, no promises were made that co-defendant would or would not be charged depending on defendant’s statement, and a simple remark by the officer that the police would help defendant if defendant provided information about drugs on “this side of the river” did not overcome the free and voluntary nature of the confession; thus, defendant’s statement was not induced in violation of La. Rev. Stat. Ann. § 15:451. State v. Quest, 772 So. 2d 772, 2000 La. App. LEXIS 2534 (Oct. 18, 2000), writ denied by La. 2000-3137, 800 So. 2d 866, 2001 La. LEXIS 3682 (La. Nov. 2, 2001).

Defendant’s statements to police were made in observance of his Miranda rights, and there was no evidence to suggest that his admission that a gun found in his house when a search warrant was executed was his was not voluntarily, knowingly, and intelligently made. State v. Plain, 752 So. 2d 337, 2000 La. App. LEXIS 338 (Feb. 18, 2000).

Defendant’s conviction for possession of a concealed weapon by a convicted felon in violation of La. Rev. Stat. Ann. 14:95.1 was upheld and his motion to suppress properly denied because the comment by defendant, which was freely and voluntarily made pursuant to La. Rev. Stat. Ann. § 15:451, that he had a knife in his sock was of no import; the knife would have inevitably been discovered during a pat down. State v. Mitt, 758 So. 2d 873, 2000 La. App. LEXIS 204 (Feb. 16, 2000).

Where defendant went to the police station on his own because he heard that the police were looking for him, met with a detective who first informed him that there was a warrant for his arrest for murder, immediately stated that he was not the trigger man, gave a voluntary recorded statement after being read his Miranda rights, in which he claimed no involvement in the crime; the remark made by the defendant prior to being Mirandized was clearly spontaneous and properly admissible into evidence along with the defendant’s post-Miranda statement. State v. Fuller, 759 So. 2d 104, 1999 La. App. LEXIS 3613 (Dec. 17, 1999), writ denied by La. 2000-0159, 766 So. 2d 1273, 2000 La. LEXIS 2353 (La. Aug. 31, 2000).

Inculpatory statement obtained from a defendant by an investigator for the Orleans Indigent Defender Program was not free and voluntary as required by La. Rev. Stat. Ann. § 15:451 and was not admissible, because the agent who procured it misled the defendant into believing that it would be kept in the file of a co-defendant’s lawyer and that lawyer ultimately became a willing actor in compromising defendant, a former client of his office, all in violation of his ethical obligations under La. St. Bar. R. 4.2. State v. Gilliam, 748 So. 2d 622, 1999 La. App. LEXIS 3656 (Dec. 15, 1999), writ denied by La. 2000-0493, 769 So. 2d 1215, 2000 La. LEXIS 2486 (La. Sept. 29, 2000).

In a capital murder case, defendant’s claim that his confession was coerced did not result in a reversal under La. Code Crim. Proc. Ann. art. 703, La. Rev. Stat. Ann. § 15:451 because the State specifically rebutted defendant’s testimony as to numerous instances of police misconduct and the jury’s credibility determination under La. Code Crim. Proc. Ann. art. 703(G) was supported by the record. State v. Broadway, 753 So. 2d 801, 1999 La. LEXIS 2605 (Oct. 19, 1999), writ of certiorari denied by 529 U.S. 1056, 120 S. Ct. 1562, 146 L. Ed. 2d 466, 2000 U.S. LEXIS 2437, 68 U.S.L.W. 3630 (2000).

Before a confession can be introduced in evidence, the State has the burden of affirmatively proving that it was free and voluntary and not made under the influence of fear, duress, intimidation, menaces, threats, inducements, or promises; spontaneous and voluntary statements, not given as a result of police interrogation or compelling influence, are admissible in evidence without Miranda warnings even where a defendant is in custody. State v. Houston, 754 So. 2d 256, 1999 La. App. LEXIS 2682 (Sept. 24, 1999).

No Miranda warnings were required where defendant, an inmate, made an unsolicited and voluntary statement to a prison investigator after the investigator introduced himself to defendant before beginning to question him about a stabbing incident at the prison; the statement was spontaneous, not the product of custodial interrogation, and not the product of threats or coercion. State v. Houston, 754 So. 2d 256, 1999 La. App. LEXIS 2682 (Sept. 24, 1999).

In defendant’s murder trial, the State met its burden under La. Rev. Stat. Ann. § 15:451 of affirmatively showing that defendant’s confession was made freely and voluntarily, where defendant was advised of his constitutional rights and signed a rights form before making his statement, where defendant’s statements were recorded although the entire evening of the interrogation was not recorded; where defendant did not allege coercion or mistreatment by any police officer, and where there was nothing in the record to indicate that defendant’s will was overborne by detectives causing him to confess to crimes he did not commit. State v. Thibodeaux, 750 So. 2d 916, 1999 La. LEXIS 2231 (Sept. 8, 1999), writ of certiorari denied by 529 U.S. 1112, 120 S. Ct. 1969, 146 L. Ed. 2d 800, 2000 U.S. LEXIS 3243, 68 U.S.L.W. 3711 (2000).

In defendant’s trial for armed robbery where defendant sought to suppress his statements, the State complied with La. Rev. Stat. Ann. § 15:451 and La. Code Crim. Proc. Ann. art. 703(D) by affirmatively showing that defendant’s statements were made freely and voluntarily, where a detective testified at the suppression hearing that defendant was advised of his Miranda rights; that defendant was eager to talk to the detective about the incident; that defendant waived his Miranda rights and gave an audio tape recorded statement admitting that he committed the robbery; that defendant’s audio recording as well as the detective denied that the detective threatened defendant or made any promises; and where defendant admitted at the hearing that he waived his rights. State v. Taylor, 740 So. 2d 216, 1999 La. App. LEXIS 2238 (July 27, 1999), writ denied by La. 1999-2609, 756 So. 2d 322, 2000 La. LEXIS 826 (La. Mar. 17, 2000).

Trial court properly admitted into evidence defendant’s statements made to police; the statements were provided to defendant during discovery, the court held a hearing to determine voluntariness of the statements even though no motion to suppress was filed, and the Miranda warnings given to defendant made it abundantly clear the defendant had the right not to make a statement without a lawyer present. State v. Jordan, 728 So. 2d 954, 1999 La. App. LEXIS 348 (Feb. 24, 1999), writ denied by La. 99-0893, 750 So. 2d 177, 1999 La. LEXIS 2585 (La. Oct. 8, 1999).

Because defendant was informed of his Miranda rights before both noncustodial and custodial interrogations took place, his statements were admissible; it was not necessary to inform defendant that he was a suspect. State v. Koon, 730 So. 2d 503, 1999 La. App. LEXIS 434 (Feb. 24, 1999).

La. Code Crim. Proc. Ann. art. 703D and La. Rev. Stat. Ann. § 15:451 provide that the State must affirmatively show that a statement or confession was freely and voluntarily given, without inducements, threats, or promises, in order for the statement or confession to be admissible at trial, and this occurred when defendant was willing to speak with officers and freedom of movement was not restricted to a degree associated with an arrest after he consented to being searched. State v. Hayes, 726 So. 2d 39, 1998 La. App. LEXIS 3409 (Nov. 25, 1998), writ denied by La. 99-0055, 741 So. 2d 29, 1999 La. LEXIS 1472 (La. May 7, 1999).

Before a confession may be introduced into evidence, the state has the burden of proving that it was given freely and voluntarily and not made under the influence of fear, duress, intimidation, menaces, threats, inducements, or promises. The statutorily-mandated test for voluntariness is not whether a confession was induced by improper external forces but whether the confession was free and voluntary; the state has the burden of affirmatively proving that the confession was free and voluntary. State v. Shelvin, 720 So. 2d 124, 1998 La. App. LEXIS 2814 (Oct. 7, 1998).

Defendant’s confession to killing her newborn baby was admissible, although defendant told a nurse that she did not want to talk about it; there was no evidence that the nurse advised police of defendant’s statement. State v. Shelvin, 720 So. 2d 124, 1998 La. App. LEXIS 2814 (Oct. 7, 1998).

Defendant was entitled to suppression of statements he made to the police as there was no evidence that defendant was advised of his Miranda rights and that the statements were freely and voluntarily made as required by La. Rev. Stat. Ann. § 15:451. State v. Ford, 713 So. 2d 1214, 1998 La. App. LEXIS 2259 (June 29, 1998).

Where defendant, arrested for possession of cocaine, admitted after being read his Miranda rights that he bought the crack cocaine for his girlfriend and the officers testified that they made no threats, inducements, or promises to obtain the statement, the statement was freely and voluntarily given and properly admitted at trial. State v. Brown, 715 So. 2d 96, 1998 La. App. LEXIS 1644 (June 24, 1998).

Pursuant to La. Rev. Stat. Ann. § 15:451, before the State could introduce defendant’s confession into evidence in defendant’s capital murder trial, the State had to affirmatively show that the statement was free and voluntary and not the result of fear, duress, intimidation, menace, threats, inducements, or promises, and although conflicting testimony was offered, credibility determinations were within the sound discretion of the trial judge, as he was well within the bounds of his discretion in denying defendant’s motion to suppress and in permitting the introduction of defendant’s confession at trial. State v. Gradley, 745 So. 2d 1160, 1998 La. LEXIS 1090 (May 19, 1998).

A defendant’s confession can be properly admitted under La. Rev. Stat. Ann. § 15:451, even if he was on drugs at the time of the confession, if he did not appear to be intoxicated at the time of the confession, and he voluntarily waived his right to remain silent. State v. Guillory, 715 So. 2d 400, 1998 La. App. LEXIS 363 (Mar. 11, 1998), writ denied by La. 98-0955, 726 So. 2d 17, 1998 La. LEXIS 2930 (La. Oct. 9, 1998).

In defendant’s trial on the offense of simply burglary, a violation of La. Rev. Stat. Ann. § 14:62, the state affirmatively proved that defendant freely and voluntarily made inculpatory statements to police; thus, the trial court’s admission of the statements was not barred by La. Rev. Stat. Ann. § 15:451; La. Code Crim. Proc. Ann. art. 703(D). State v. Taylor, 709 So. 2d 883, 1998 La. App. LEXIS 267 (Feb. 25, 1998).

Court denied defendant’s application for a supervisory writ challenging a trial court’s denial of his motion to suppress his confession and inculpatory statements to the police because the State proved that his confession was given freely and voluntarily, and not made under the influence of fear, duress, intimidation, menaces, threats, inducements, or promises in accordance with the rule set forth by La. Rev. Stat. Ann. § 15:451, which complemented the Miranda rule; defendant’s primary argument that the police, by continuing to question him about the murder, failed to honor his invocation of his right to remain silent, was without merit because his repeated statement that he knew nothing about the murder was not tantamount to refusing to give a statement and invoking his right to remain silent. State v. Gaspard, 709 So. 2d 213, 1998 La. App. LEXIS 195 (Feb. 11, 1998), writ denied by La. 98-0582, 724 So. 2d 202, 1998 La. LEXIS 2247 (La. July 2, 1998).

Theft case against defendants was remanded despite the finding of no constitutional violations when state auditors failed to give defendants their Miranda rights warning prior to questioning over theft of toll collections because La. Rev. Stat. Ann. § 15:451 required that all confessions had to be given voluntarily, regardless of who they were given to, before they could be submitted into evidence. State v. Hammond, 706 So. 2d 530, 1997 La. App. LEXIS 2954 (Dec. 30, 1997).

Defendant’s fear of jail did not render his confession involuntary under La. Code Crim. Proc. Ann. art. 703(D) or La. Rev. Stat. Ann. § 15:451. State v. Lavalais, 685 So. 2d 1048, 1996 La. LEXIS 3228 (Nov. 25, 1996), writ of certiorari denied by 522 U.S. 825, 118 S. Ct. 85, 139 L. Ed. 2d 42, 1997 U.S. LEXIS 4820, 66 U.S.L.W. 3255 (1997).

Statement made by defendant to a police officer, that he had shot the victim but that the shooting was accidental, was voluntarily made even though defendant had not been informed that the victim had died. State v. Cousan, 684 So. 2d 382, 1996 La. LEXIS 3233 (Nov. 25, 1996).

Wife’s statements about her lesbian lover’s shooting of her husband were not subject to suppression due to a failure to comply with La. Rev. Stat. Ann. § 15:451 and La. Code Crim. Proc. Ann. art. 703(D) where the wife’s statements were voluntary, and she was not in a custodial situation, deprived of her freedom, or a suspect at the time. State v. Foret, 685 So. 2d 210, 1996 La. App. LEXIS 2886 (Nov. 14, 1996).

Where defendant was convicted of second-degree murder, the conviction was proper; direct and circumstantial evidence supported the conviction and his confession was freely and voluntarily given. State v. Walker, 681 So. 2d 1023, 1996 La. App. LEXIS 2236 (Oct. 4, 1996).

Before the State may introduce into evidence what purports to be a confession or statement of a defendant, La. Code Crim. Proc. Ann. art. 703(G) and La. Rev. Stat. Ann. § 15:451 require that the state must first affirmatively show that it was freely and voluntarily given and was not made under the influence of fear, duress, menaces, threats, inducements, or promises. State v. Smith, 677 So. 2d 458, 1996 La. App. LEXIS 895 (Apr. 24, 1996).

La. Rev. Stat. Ann. § 15:451 requires that the state affirmatively show that a confession was free and voluntary and not made under the influence of fear, duress, intimidation, menaces, threats, inducements or promises. State v. Jackson, 672 So. 2d 215, 1996 La. App. LEXIS 563 (Apr. 3, 1996), writ of certiorari denied by La. 96-1386, 681 So. 2d 1258, 1996 La. LEXIS 3018 (La. Nov. 1, 1996), writ of certiorari denied by 520 U.S. 1252, 117 S. Ct. 2409, 138 L. Ed. 2d 175, 1997 U.S. LEXIS 3416, 65 U.S.L.W. 3798 (1997).

Because the question of whether defendant’s confession was voluntary turned on the credibility of the witnesses, there was sufficient evidence for the trial court to have found defendant’s confession to have been voluntary pursuant to La. Rev. Stat. Ann. § 15:451. State v. Martin, 645 So. 2d 752, 1994 La. App. LEXIS 2722 (Oct. 12, 1994), writ of certiorari denied by La. 94-2787, 650 So. 2d 1174, 1995 La. LEXIS 707 (La. Mar. 10, 1995).

Although defendant was of diminished mental capacity, the state proved that his confession was voluntary under La. Rev. Stat. Ann. § 15:451 by establishing that police had not only read the defendant the Miranda warnings, but had also explained them to the defendant in plain speak. State v. Guidry, 635 So. 2d 731, 1994 La. App. LEXIS 1091 (Apr. 8, 1994), writ of certiorari denied by La. 94-0960, 639 So. 2d 1163, 1994 La. LEXIS 1825 (La. July 1, 1994).

Whether or not a defendant’s confession was free and voluntary and therefore admissible under La. Rev. Stat. Ann. § 15:451 is a question for a trial court, but the weight to be given to the confession is a question for the jury. State v. Johnson, 633 So. 2d 618, 1993 La. App. LEXIS 4055 (Dec. 29, 1993), writ of certiorari denied by La. 94-0292, 637 So. 2d 475, 1994 La. LEXIS 1333 (La. May 20, 1994).

Defendant’s confession to killing a man was voluntary under La. Code Crim. Proc. Ann. art. 703(D) and La. Rev. Stat. Ann. § 15:451, where police officers disputed defendant’s claim that the officers mistreated him at the time of his arrest, where defendant was given his Miranda rights before he made his confession, where defendant signed a waiver of his Miranda rights before making his confession, and where defendant admitted that he was not mistreated at the police station. State v. Watkins, 625 So. 2d 507, 1993 La. App. LEXIS 2912 (Sept. 28, 1993).

Defendant’s conviction and sentence for possession of marijuana with intent to distribute was proper where his confession was deemed to have been voluntary. State v. Clay, 623 So. 2d 211, 1993 La. App. LEXIS 2734 (Aug. 18, 1993).

The defendant’s taped statement was admissible into evidence pursuant to La. Rev. Stat. Ann. § 15:451, where the investigating officer advised the defendant of his Miranda rights and the officer testified that the defendant’s statement was made absent threats or coercion. State v. Medine, 623 So. 2d 110, 1993 La. App. LEXIS 2560 (July 2, 1993).

Defendant was not promised anything other than an indication by the prosecutor that she was cooperative, and based on the testimony of the police officers, as well as the waiver form that contained her signature, her confession was voluntary pursuant to La. Rev. Stat. Ann. § 15:451. State v. Lemoine, 1993 La. App. LEXIS 2305 (June 2, 1993).

Defendant’s second-degree murder conviction was upheld because her confession was not erroneously admitted due to it being freely and voluntarily given without influence of fear, duress, intimidation, menace, threats, inducements or promises. State v. Riley, 613 So. 2d 240, 1992 La. App. LEXIS 4261 (Dec. 23, 1992), remanded by 623 So. 2d 1289, 1993 La. LEXIS 2455 (La. 1993).

Even though trial court indicated that defendant’s statements shortly after defendant’s arrest would have been suppressed if defendant had so moved, denial of motion to suppress testimony before a grand jury, four days later, would be upheld; defendant’s attorney was present with defendant at the time of the grand jury testimony, and defendant was informed of defendant’s rights, and signed a written waiver of rights, before testifying. State v. Bender, 598 So. 2d 629, 1992 La. App. LEXIS 1104 (Apr. 16, 1992), writ of certiorari denied by 605 So. 2d 1125, 1992 La. LEXIS 3067 (La. 1992).

Confession given while defendant was crying and upset was admissible under La. Rev. Stat. Ann. § 15:451 because there was no evidence that he was hysterical and unable to make a voluntary choice to confess. State v. Moseley, 587 So. 2d 46, 1991 La. App. LEXIS 2291 (Aug. 21, 1991), writ of certiorari denied by 589 So. 2d 1066, 1991 La. LEXIS 3264 (La. 1991).

Where defendant was not interrogated at the scene of a fatal car crash and offered exculpatory statements, was taken to the hospital, was advised of his Miranda rights and his rights regarding a blood alcohol test before being questioned, and investigating officers testified that defendant was lucid at that time and appeared to understand his rights, defendant’s statements made to the officers were admissible in his trial for vehicular homicide because they were intelligently and knowingly made after defendant waived his constitutional rights. State v. Benoit, 570 So. 2d 490, 1990 La. App. LEXIS 2645 (Nov. 14, 1990).

Defendant’s conviction satisfied the requirements of La. Rev. Stat. Ann. § 15:451 because the video taped confession showed that defendant was calm at the time he gave his confession and that he actually felt better after making his confession; the tape also showed that the defendant was treated nicely. State v. Griffin, 568 So. 2d 198, 1990 La. App. LEXIS 2111 (Sept. 26, 1990), writ denied by 592 So. 2d 1330, 1992 La. LEXIS 840 (La. 1992).

As required by La. Rev. Stat. Ann. § 15:451, the State affirmatively showed that a defendant’s initial inculpatory statement was voluntarily initiated and a subsequent videotaped confession was made voluntarily after consultation with counsel, so a trial court did not err in refusing to suppress the statement and the confession. State v. Daughtery, 563 So. 2d 1171, 1990 La. App. LEXIS 1531 (May 30, 1990), writ of certiorari denied by 569 So. 2d 980, 1990 La. LEXIS 2772 (La. 1990).

Defendant’s post-arrest inculpatory statements were made voluntarily under La. Rev. Stat. Ann. § 15:451 because defendant was Mirandized and because defendant’s story that police had brutalized him during questioning at the police station was not corroborated by the physical evidence. State v. Sylvas, 558 So. 2d 1192, 1990 La. App. LEXIS 328 (Feb. 21, 1990).

A defendant who told the police that he shot back in self defense was properly convicted of being a felon in possession of a firearm because the fact that the defendant was shot did not make his statement involuntary. State v. Woods, 553 So. 2d 985, 1989 La. App. LEXIS 2192 (Nov. 16, 1989), writ of certiorari denied by 575 So. 2d 385, 1991 La. LEXIS 424 (La. 1991).

Defendant failed to show that his injury sustained in his arrest for murder was sufficiently severe to have constituted duress, thereby rendering his inculpatory statement inadmissible under La. Rev. Stat. Ann. § 15:451. State v. Johnson, 553 So. 2d 865, 1989 La. App. LEXIS 2244 (Nov. 14, 1989), writ of certiorari denied by 558 So. 2d 600, 1990 La. LEXIS 772 (La. 1990).

Trial court properly denied a second degree murder defendant’s motion to suppress defendant’s inculpatory statement to the police, where the State proved beyond a reasonable doubt that defendant’s statement was not coerced. State v. Murray, 546 So. 2d 944, 1989 La. App. LEXIS 1376 (June 28, 1989).

Statement by a law enforcement officer prior to defendant’s confession, that the officer would speak to the Federal Bureau of Investigation and a representative of the U. S. Attorney’s Office to communicate defendant’s cooperation, was not a sufficient inducement to render the subsequent confession inadmissible. State v. Peters, 546 So. 2d 829, 1989 La. App. LEXIS 1298 (June 20, 1989), writ of certiorari denied by 552 So. 2d 378 (La. 1989).

In defendant’s trial for aggravated kidnapping, defendant’s inculpatory statements were propery admitted under La. Rev. Stat. Ann. § 15:451 because defendant was given his Miranda rights, he was not intoxicated, and made the statements freely and voluntarily. State v. Washington, 540 So. 2d 502, 1989 La. App. LEXIS 331 (Feb. 28, 1989).

When officer’s statements to defendant about his relatives’ potential criminal liability were made as facts, to exhort him to tell the truth, not as threats, they did not render defendant’s subsequent confession involuntary. State v. Massey, 535 So. 2d 1135, 1988 La. App. LEXIS 2470 (Nov. 30, 1988).

Under La. Rev. Stat. Ann. § 15:451 a defendant’s confession to aggravated rape was properly admitted where his interrogators advised him of his constitutional rights, including his right to counsel, even though they also said that they had no way of furnishing an attorney. State v. Worthy, 532 So. 2d 541, 1988 La. App. LEXIS 2118 (Oct. 12, 1988), writ of certiorari denied by 538 So. 2d 610, 1989 La. LEXIS 571 (La. 1989).

Before defendant’s confession to simple burglary or inculpatory statement was admitted into evidence, the State affirmatively proved beyond a reasonable doubt that defendant was given his Miranda rights and that his statements were in accord with La. Rev. Stat. Ann. § 15:451. State v. Robinson, 525 So. 2d 708, 1988 La. App. LEXIS 1199 (May 17, 1988), writ of certiorari denied by 532 So. 2d 149, 1988 La. LEXIS 2117 (La. 1988).

Interrogating officer’s remark to a suspect that he could not promise anything, but that any cooperation would be reported to prosecutors, did not make the suspect’s subsequent statement, made without counsel, involuntary or inadmissible. State v. Jackson, 523 So. 2d 251, 1988 La. App. LEXIS 556 (Feb. 24, 1988), writ of certiorari denied by 530 So. 2d 565, 1988 La. LEXIS 1681 (La. 1988).

Although defendant claimed that he did not understand that he was charged with attempted first-degree murder when he made inculpatory statements, the statements were properly admitted where the State showed beyond a reasonable doubt that the statements were made freely, voluntarily, and not under the influence of fear, duress, intimidation, menace, threats, inducements, or promises as per La. Rev. Stat. Ann. § 15:451. State v. Williams, 521 So. 2d 629, 1988 La. App. LEXIS 658 (Feb. 23, 1988).

A defendant’s confession to rape and burglary was admissible where it was shown to be freely and voluntarily given as required by La. Rev. Stat. Ann. § 15:451. State v. Counterman, 515 So. 2d 533, 1987 La. App. LEXIS 10454 (Oct. 14, 1987).

For an inculpatory statement to be admissible in evidence against an accused at trial, the state bears the burden of establishing beyond a reasonable doubt that the statement was freely and voluntarily made. Moderate mental retardation and low intelligence or illiteracy do not of themselves vitiate the ability to knowingly and intelligently waive constitutional rights and make a free and voluntary confession; the crucial factor in all such cases is whether or not the defendant was able to understand the rights being explained to him. State v. Comeaux, 514 So. 2d 84, 1987 La. LEXIS 9851 (Sept. 9, 1987).

Although defendant had an I.Q. of only 68 and a mental age of 11, his statement given after having his Miranda rights read to him five times was held to be voluntary and admissible. State v. Comeaux, 514 So. 2d 84, 1987 La. LEXIS 9851 (Sept. 9, 1987).

State sufficiently rebutted defendant’s claim that the interrogating officer coerced his confession where another officer, who was present during the confession, corroborated the interrogator’s testimony that the confession was free and voluntary. State v. Gordon, 504 So. 2d 1135, 1987 La. App. LEXIS 9110 (Mar. 16, 1987).

Despite his claim that his lack of education prevented him from making a knowing and intelligent waiver of his rights, the court found that a defendant voluntarily confessed on two separate occasions to attacking a guard and escaping from a correctional facility, as evidenced by his signed waiver of Miranda rights. State v. Lambert, 503 So. 2d 739, 1987 La. App. LEXIS 8802 (Mar. 4, 1987).

In defendant’s prosecution for arson, the trial court did not err in overruling his motion to suppress his confession where defendant was properly advised of his Miranda warnings before giving the confession and officers denied defendant’s contention that they made promises to induce the confession. State v. Landry, 502 So. 2d 281, 1987 La. App. LEXIS 8600 (Feb. 4, 1987), writ of certiorari denied by 508 So. 2d 63, 1987 La. LEXIS 9486 (La. 1987).

Defendant was properly convicted of first-degree murder where his written confession was freely and voluntarily given after he had been informed of his rights on three separate occasions; defendant’s diminished capacity did not vitiate his ability to make a voluntary confession. State v. Bueno, 499 So. 2d 362, 1986 La. App. LEXIS 8196 (Nov. 14, 1986).

Officer’s offer to speak to the prosecutor and to recommend defendant be placed in chemical abuse program did not render the defendant’s consent to search or confession involuntary. State v. Helwig, 489 So. 2d 296, 1986 La. App. LEXIS 6797 (May 12, 1986), writ of certiorari denied by 495 So. 2d 301, 1986 La. LEXIS 7414 (La. 1986).

In the state’s prosecution of the defendant for murder, defendant’s inculpatory statement was voluntarily made, and thus fully admissible, and was in any event harmless error under La. Const., art. 1, § 13, La. Rev. Stat. Ann. § 15:451, and La. Code Crim. Proc. Ann. arts. 703(G), 921. State v. Burge, 486 So. 2d 855, 1986 La. App. LEXIS 6531 (Mar. 25, 1986), writ of certiorari denied by 493 So. 2d 1204, 1986 La. LEXIS 7141 (La. 1986).

Defendant’s murder confession was not coerced by threats and promises of the interrogating officers regarding whether they would continue to hold his wife in police custody, and the confession was free and voluntary, and not made under the influence of fear, duress, intimidation, menaces, threats, inducements, or promises, as required by La. Rev. Stat. Ann. § 15:451 as a precondition for its admission in evidence. State v. Horton, 479 So. 2d 528, 1985 La. App. LEXIS 10268 (Nov. 19, 1985), writ of certiorari denied by 493 So. 2d 1215, 1986 La. LEXIS 7158 (La. 1986).

When defendant brandished a knife and attempted to flee, the police were permitted by La. Code Crim. Proc. Ann. art. 220 to use reasonable force to effect his lawful arrest, which was not duress or intimidation within the meaning of La. Rev. Stat. Ann. § 15:451 and did not require suppression of his subsequent confession. State v. Montegut, 471 So. 2d 286, 1985 La. App. LEXIS 8917 (June 5, 1985).

State met its burden of proof with regard to a confession’s voluntariness when the police officer that was accused of coercion specifically denied the defendant’s allegations and the trial court accepted the officer’s testimony as more credible. State v. Allen, 470 So. 2d 650, 1985 La. App. LEXIS 9760 (May 29, 1985).

Although the state may have failed to prove the existence of an outstanding arrest warrant, which was not offered into evidence at trial, a defendant’s arrest appeared to be based on probable cause; the state did not rebut the defendant’s testimony that, before being brought to the police station, he was threatened and physically abused by the arresting officers, so a court of appeal was inclined to hold that the defendant’s confession was not freely and voluntarily given. State v. Boudreaux, 467 So. 2d 1335, 1985 La. App. LEXIS 9134 (Apr. 15, 1985).

State specifically rebutted defendant’s allegation that the arresting officer told him to “sing” or he would go back to the penitentiary by offering evidence of another officer that the arresting officer did not make any such threats. State v. Valentine, 464 So. 2d 1091, 1985 La. App. LEXIS 8304 (Feb. 28, 1985), writ of certiorari denied by 468 So. 2d 572, 1985 La. LEXIS 8729 (La. 1985).

Trial court did not err in admitting defendant’s confession in his trial on charges of attempted manslaughter where the state met its burden of showing that the confession was freely and voluntarily given as required by La. Rev. Stat. Ann. § 15:451. State v. Murphy, 465 So. 2d 811, 1985 La. App. LEXIS 8334 (Feb. 27, 1985).

State sustained its burden pursuant to La. Rev. Stat. Ann. § 15:451 and La. Code Crim. Proc. Ann. art. 703(D) of proving affirmatively that defendant’s statements were made freely and voluntarily and not under the influence of threats, promises, coercion, physical abuse or intimidation because defendant was apprised of his rights on several occasions, indicated his comprehension of those rights, waived those rights, and the investigating officers testified that defendant was not coerced into making any statements. State v. Wilson, 467 So. 2d 503, 1985 La. LEXIS 8035 (Feb. 26, 1985), writ of certiorari denied by 474 U.S. 911, 106 S. Ct. 281, 88 L. Ed. 2d 246, 1985 U.S. LEXIS 5002 (1985).

Pursuant to La. Rev. Stat. Ann. § 15:451, before the State could introduce defendant’s confession of the murder of the convenience store clerk into evidence, it must have proven beyond a reasonable doubt that the statement was free and voluntary, and not made under the influence of fear, duress, intimidation, menaces, threats, inducements, or promises. State v. Kaysen, 464 So. 2d 793, 1985 La. App. LEXIS 8502 (Feb. 11, 1985), writ of certiorari denied by 466 So. 2d 455 (La. 1985).

Defendant’s confession was admissible where any threat or coercion on the part of an out-of-state deputy was dissipated by a conversation between defendant and a local deputy, who testified that he informed defendant and that defendant understood that he would not be forced to cooperate with anyone. State v. Maiden, 463 So. 2d 848, 1985 La. App. LEXIS 8038 (Jan. 23, 1985).

Defendant’s confession was not suppressed where a deputy told him that the Lord would be lenient if defendant spoke to him; the promise of leniency did not concern defendant’s legal rights but was based solely on the deputy’s religious beliefs. State v. Maiden, 463 So. 2d 848, 1985 La. App. LEXIS 8038 (Jan. 23, 1985).

In defendant’s trial for forcible rape, the State met its burden of proving that defendant freely stated that he had consensual sex with his victim, where defendant testified that he agreed to go downtown and make a statement, and that he voluntarily admitted to being at the hotel where the rape occurred on the night of the rape, and where the police officers testified that they did not threaten, abuse, or otherwise intimidate defendant. State v. Campbell, 461 So. 2d 644, 1984 La. App. LEXIS 10420 (Dec. 28, 1984), writ of certiorari denied by 466 So. 2d 1299, 1985 La. LEXIS 8498 (La. 1985).

Defendant’s statement was the product of defendant’s free and rational choice, despite the fact that defendant might not have known of the fatal effects of defendant’s criminal actions in shooting defendant’s wife; thus, defendant’s statement was freely and voluntarily made and was admissible. State v. James, 459 So. 2d 28, 1984 La. App. LEXIS 9613 (Oct. 9, 1984).

Defendant did not contend that the deputies made any specific promises to defendant in an effort to get defendant to make a statement, and any general statements to the effect that it would be better on defendant if defendant cooperated by giving a statement were not promises or inducement designed to extract a confession; thus, defendant’s statement was admissible on the grounds that it was freely and voluntarily made. State v. James, 459 So. 2d 28, 1984 La. App. LEXIS 9613 (Oct. 9, 1984).

In a forgery and theft case, the trial court’s findings that defendant’s inculpatory statements were freely and voluntarily given in a conversation with a bank officer who was not a law enforcement official and in her subsequent warned interrogation by law enforcement, which she voluntarily initiated after requesting counsel, were adequately supported. State v. Wall, 457 So. 2d 1225, 1984 La. App. LEXIS 9619 (Oct. 9, 1984).

In a trial for receiving stolen property, defendant’s oral and written confessions, both made after he waived his Miranda rights, were knowing and voluntary despite defendant’s claim that he was under the influence of illegal drugs at the time; the confessions were admissible under La. Rev. Stat. Ann. § 15:451. State v. Melton, 456 So. 2d 192, 1984 La. App. LEXIS 9504 (Aug. 31, 1984).

State failed to carry its heavy burden in proving that defendant’s confession was voluntary because defendant alleged specific incidents of abuse gave rise to his confession and the State merely offered the testimony of an officer who was not present at the time of the abuse that he did not witness any abuse. State v. Joseph, 454 So. 2d 237, 1984 La. App. LEXIS 9250 (June 29, 1984).

State rebutted, beyond a reasonable doubt, each of defendant’s allegations of impediments to a finding that the confession was freely and voluntarily made; thus, defendant’s statement was obtained properly, none of the defendant’s rights were violated, and the confession’s admission into evidence was proper. State v. Nuccio, 454 So. 2d 93, 1984 La. LEXIS 9377 (June 25, 1984).

Appeals court affirmed a defendant’s first-degree murder conviction and found that, under La. Rev. Stat. Ann. § 15:451, the defendant’s confession was given after the police had advised him of his constitutional rights, was voluntary, and was properly admitted. State v. Birdsong, 452 So. 2d 1236, 1984 La. App. LEXIS 8961 (June 6, 1984), writ of certiorari denied by 457 So. 2d 1200, 1984 La. LEXIS 9716 (La. 1984).

Appeals court affirmed defendant driver’s conviction of negligent homicide of a passenger in her car’s accident; defendant’s voluntary admissions before and after Miranda that defendant was the driver were properly not suppressed; intoxication did not per se render admissions involuntary; the degree of intoxication was only one factor to determine whether admissions were involuntary and the State had carried it burden to prove the admissions were voluntary. State v. Jackson, 452 So. 2d 1250, 1984 La. App. LEXIS 8964 (June 6, 1984), review denied by 457 So. 2d 17, 1984 La. LEXIS 9805 (La. 1984).

Defendant’s inculpatory statement was admissible in his trial for second-degree murder based on a detective’s testimony that he was not too emotionally distraught to waive his Miranda rights, although defendant and his brother both testified that defendant was crying and upset. State v. Harrison, 451 So. 2d 69, 1984 La. App. LEXIS 8775 (May 10, 1984), writ of certiorari denied by 477 So. 2d 1122, 1985 La. LEXIS 9975 (La. 1985).

Promises by a police officer that it would go easier for defendant if he confessed and the fact that during the interrogation defendant’s handcuffs were too tight did not make his confession involuntary. State v. Shepherd, 449 So. 2d 1120, 1984 La. App. LEXIS 8660 (Apr. 9, 1984).

Pursuant to La. Rev. Stat. Ann. § 15:451, defendant’s inculpatory statement was properly admitted because remarks made by the interrogating officer were insufficient to render the statement inadmissible. State v. Wilms, 449 So. 2d 442, 1984 La. LEXIS 8817 (Apr. 2, 1984).

Record supported the determination that defendant’s confession that he killed his infant son was voluntary; a caseworker acted out of compassion and did not exert improper influence over defendant when he prompted a confession by suggesting that defendant might be able to relieve his feelings of remorse if he talked to someone. State v. Guidry, 449 So. 2d 41, 1984 La. App. LEXIS 8313 (Feb. 28, 1984).

Defendant’s confessions were not rendered involuntary by the assurance of officers conducting questioning that they would “treat him right.” State v. Goodson, 444 So. 2d 1337, 1984 La. App. LEXIS 7894 (Jan. 16, 1984), review denied by 449 So. 2d 1027, 1984 La. LEXIS 8838 (La. 1984).

Where, during interrogation, a defendant said that voices told him to do criminal acts, and a detective said they would try to get him help if he told the truth, the promise to help could not be considered sufficient inducement to vitiate the voluntary nature of the defendant’s inculpatory statement such that it should have been suppressed. State v. Nathan, 444 So. 2d 231, 1983 La. App. LEXIS 9980 (Dec. 22, 1983), writ of certiorari denied by 445 So. 2d 1232, 1984 La. LEXIS 8411 (La. 1984).

Testimony that police advised defendant of his Miranda rights on three separate occasions was relevant to establish that, when defendant gave a statement, defendant did so with full understanding of his rights. State v. Guillory, 438 So. 2d 1256, 1983 La. App. LEXIS 9300 (Oct. 12, 1983).

Defendant, who signed a rights waiver, did not produce evidence to support his contention that his statement was involuntary under La. Rev. Stat. Ann. § 15:541. State v. Myers, 438 So. 2d 1332, 1983 La. App. LEXIS 9349 (Oct. 12, 1983), writ of certiorari denied by 443 So. 2d 594, 1983 La. LEXIS 12415 (La. 1983).

Where defendant testified that the police threatened him during interrogation and made many promises regarding leniency, and his wife corroborated part of his testimony, the trial court did not clearly err when it denied his motion to suppress on the ground that the State carried its burden of proving voluntariness through the police who testified that defendant appeared to understand the consequences of confessing, that he did so voluntarily, and that they made no promises because they had no influence on the handling of his case. State v. Brooks, 434 So. 2d 1171, 1983 La. App. LEXIS 9022 (June 28, 1983), writ of certiorari denied by 440 So. 2d 727, 1983 La. LEXIS 11778 (La. 1983).

In a prosecution for second-degree murder, it was not an error to admit defendant’s inculpatory statement given after Miranda warnings although the police had informed defendant that he was charged with manslaughter, and they had stated a maximum penalty as seven years of incarceration. State v. Mack, 435 So. 2d 557, 1983 La. App. LEXIS 9046 (June 28, 1983), writ of certiorari denied by 440 So. 2d 727, 1983 La. LEXIS 11776 (La. 1983).

State met its burden of showing that defendant’s confession was free and voluntary pursuant to La. Rev. Stat. Ann. § 15:451 where defendant’s claims that he was beaten in order to induce his confession was rebutted by police testimony, which the trial court could credit over defendant’s testimony. State v. Neslo, 433 So. 2d 73, 1983 La. LEXIS 10723 (May 23, 1983).

The State met its burden of proof concerning the voluntariness of defendant’s statement where the State proved that defendant was properly advised of all of his constitutional rights, he understood those rights, and there were no promises, coercion, duress, force, or threats used upon the defendant to obtain a statement. State v. Hernandez, 432 So. 2d 350, 1983 La. App. LEXIS 8534 (May 17, 1983).

Defendant’s testimony that he was beaten into confessing was contradicted by a third-party defendant who stated that the beating had lasted less than the hour claimed by defendant. Hence, the trial court properly denied defendant’s motion to suppress. State v. Burkhalter, 428 So. 2d 449, 1983 La. LEXIS 9883 (Feb. 23, 1983).

Officer’s testimony that defendant was advised of his Miranda rights and that no threats were made was sufficient to establish the voluntariness of the statement under La. Rev. Stat. Ann. § 15:451. State v. Williams, 420 So. 2d 1116, 1982 La. LEXIS 12243 (Oct. 18, 1982).

Where defendant was given a choice between voluntarily returning to Louisiana from California as a material witness or facing extradition on revived aggravated battery charges, his statements connecting him to a murder made three weeks after his return to Louisiana and arrest under a material witness warrant were free and voluntary as required under La. Rev. Stat. Ann. § 15:451. State v. Edwards, 419 So. 2d 881, 1982 La. LEXIS 11766 (Sept. 7, 1982).

While the officer did not state that he told defendant that were he to make a statement it would be brought to the attention of the district attorney, even had he done so, that alone would not render the statement inadmissible under La. Rev. Stat. Ann. § 15:451 or La. Code Crim. Proc. Ann. art. 703. State v. Jackson, 414 So. 2d 310, 1982 La. LEXIS 10996 (May 17, 1982).

Defendant’s confession to six simple burglaries was voluntary because no promises or threats were ever made; defendant gave written statements confessing to each of the burglaries after being advised of his Miranda rights. State v. Thibodeaux, 414 So. 2d 366, 1982 La. LEXIS 10973 (May 17, 1982).

The facts that defendant was schizophrenic and borderline retarded did not make defendant’s inculpatory statements inadmissible. State v. West, 408 So. 2d 1302, 1982 La. LEXIS 9883 (Jan. 25, 1982).

Defendant’s conviction for aggravated rape was affirmed where the court rejected defendant’s contentions that the trial court failed to hold the state to the required burden of proof required under La. Code Crim. Proc. Ann. art. 703(C) and La. Rev. Stat. Ann. § 15:451 and that the trial court denied on insufficient evidence defendant’s motion to suppress a custodial confession; although defendant argued that he was mentally incapable of waiving his constitutional rights at the time of interrogation, the court found that the record reflected sufficient evidence to find that the state had met its burden to insure that the inculpatory statement and waiver of rights were made freely and voluntarily. State v. Istre, 407 So. 2d 1183, 1981 La. LEXIS 10987 (Nov. 16, 1981).

State satisfied its burden of affirmatively showing that defendant’s confession to aggravated rape was free and voluntary, under La. Rev. Stat. Ann. § 15:451 and La. Code Crim. Proc. Ann. art. 703; when the state presented testimony to substantiate the voluntariness of defendant’s confession and there was no specific testimony introduced by defendant that the state was required to rebut. State v. Campuzano, 404 So. 2d 1217, 1981 La. LEXIS 10441 (Sept. 28, 1981).

A murder confession was properly admitted into evidence where defendant’s testimony concerning coercion and inducement was simply not credible, where the prosecution satisfactorily rebutted defendant’s allegations that he was coerced and induced into confessing, and where the record indicated that defendant had been apprised of his rights and advised that no promises could be made to him. State v. Dison, 396 So. 2d 1254, 1981 La. LEXIS 7638 (Apr. 6, 1981).

Where the State did not rebut a defendant’s allegations as to inducements made by a sheriff during a private interview in his office, the defendant’s motion to suppress the confession should not have been denied. State v. Haynie, 395 So. 2d 669, 1981 La. LEXIS 7234 (Jan. 26, 1981).

Under La. Rev. Stat. Ann. § 15:451 and La. Code Crim. Proc. Ann. art. 703(c), when the State seeks to introduce a confession, it must prove beyond a reasonable doubt that it was made freely and voluntarily, and must show affirmatively that it was not made under the influence of fear, duress, intimidation, menaces, inducements or promises. State v. Baylis, 388 So. 2d 713, 1980 La. LEXIS 8496 (Sept. 3, 1980).

Where defendants’ confessions to simple burglary were made freely and voluntarily, and the allegations of inducements were not supported by the record, they were admissible under La. Rev. Stat. Ann. § 15:451 and La. Code Crim. Proc. Ann. art. 703(C). State v. Napier, 385 So. 2d 776, 1980 La. LEXIS 7865 (June 23, 1980).

Where a defendant confessed only after being advised that he would not be prosecuted and being promised immunity, his confession was involuntary and was inadmissible. State v. Morvant, 384 So. 2d 765, 1980 La. LEXIS 7760 (May 19, 1980).

Where defendant was convicted of manslaughter, oral inculpatory statements were properly admitted; the statement made prior to his being given Miranda warnings was voluntary and spontaneous, statements after being Mirandized were free and voluntary. State v. Robinson, 384 So. 2d 332, 1980 La. LEXIS 7755 (May 19, 1980).

Offer to place a defendant in a witness protection program and provide other help if she gave a statement against a codefendant was sufficient to render her inculpatory statement involuntary and inadmissible in defendants’ trials. State v. Jackson, 381 So. 2d 485, 1980 La. LEXIS 6792 (Mar. 3, 1980).

Trial court properly denied a defendant’s motion to suppress her confessions to setting the fire of a trailer, causing the deaths of her husband and son, because the State pursuant to La. Rev. Stat. Ann. § 15:451 met its burden of proving the voluntariness of the confessions. State v. Fisher, 380 So. 2d 1340, 1980 La. LEXIS 8818 (Jan. 28, 1980).

Despite the fact that a sanity commission determined that a defendant was found to be suffering from chronic schizophrenia characterized by loss of touch with reality, his evidence on a motion to suppress his confession was insufficient to raise the issue of his mental capacity to give a free and involuntary confession, and a district court’s determination that the State met its burden under La. Code Crim. Proc. Ann. art. 703(C), La. Rev. Stat. Ann. § 15:451, and La. Const. art. I, § 16 of showing that the confession was freely and voluntarily given was entitled to great weight on appeal. State v. Jones, 376 So. 2d 125, 1979 La. LEXIS 7113 (Oct. 8, 1979).

Under La. Rev. Stat. Ann. § 15:451 and La. Code Crim. Proc. Ann. art. 703(c), before a confession can be introduced in evidence, the state has the burden of affirmatively proving that it was free and voluntary and not made under the influence of fear, duress, intimidation, menaces, threats, inducements or promises; it must also be established that an accused who makes a confession during custodial interrogation was first advised of his Miranda rights. State v. Billiot, 370 So. 2d 539, 1979 La. LEXIS 6267 (Apr. 9, 1979), writ of certiorari denied by 444 U.S. 935, 100 S. Ct. 284, 62 L. Ed. 2d 194, 1979 U.S. LEXIS 3582 (1979).

Statement taken from a sophisticated “jailhouse lawyer” by prosecutors who were investigating the involvement of another suspect in the crime was not obtained in violation of his Miranda right to have counsel present during the interrogation. State v. Siegel, 366 So. 2d 1358, 1978 La. LEXIS 5593 (Dec. 15, 1978).

Although defendant was misinformed about whether he would be tried for the state crime, defendant’s confession was voluntary. Defendant testified that he willingly participated in the crimes as part of a conspiracy and confessed to put pressure on the state police. State v. Richey, 364 So. 2d 566, 1978 La. LEXIS 5423 (Nov. 13, 1978).

Despite a defendant’s testimony that his confession was not voluntary because the police denied him medical assistance when he was going through an acute heroin withdrawal, the State met its burden of proving, under La. Rev. Stat. Ann. § 15:451 and La. Code Crim. Proc. Ann. art. 703(C), that the confession was voluntarily made. State v. Bouffanie, 364 So. 2d 971, 1978 La. LEXIS 5450 (Nov. 13, 1978).

Defendant’s confession was voluntary because police officers present at the time of the confession testified that no promises or threats were made to defendant before his statement was recorded; nor did any of the interrogating officers promise that defendant’s wife would be released from detention if he gave a statement. State v. Webb, 364 So. 2d 984, 1978 La. LEXIS 5452 (Nov. 13, 1978).

Although one exception to the rule that, on the trial of a motion to suppress, the burden of proof was on the defendant to prove the grounds of his motion was that the State had the burden of proving beyond a reasonable doubt the voluntariness of a confession which the defendant had moved to suppress as evidence at the trial on the merits, La. Code Crim. Proc. Ann. art. 703(C), La. Rev. Stat. Ann. § 15:451, the exception did not apply given that the State did not seek to introduce, nor the defendant to suppress, the confessions of two persons for use as evidence at the trial on the merits, and the defendant had not borne his burden of showing that the confessions were involuntary, so a search warrant obtained based on them was not illegal, and evidence obtained pursuant to that warrant was properly not suppressed. State v. Bouffanie, 364 So. 2d 971, 1978 La. LEXIS 5450 (Nov. 13, 1978).

Before introducing a confession into evidence the State isrequired to rebut specific testimony introduced on the defendant’s behalf which indicates coercive measures or intimidation and cannot rely merely on general testimony of officers not present that they did not witness any coercion, intimidation or other undue influence. State v. Johnson, 363 So. 2d 684, 1978 La. LEXIS 6490 (Oct. 9, 1978).

Where an officer testified that defendant appeared to be intoxicated, disoriented, confused, and irrational at the time of his arrest, an oral confession that defendant made at the time of his arrest was inadmissible because defendant’s intoxicated condition prevented defendant from understanding his Miranda rights and from making a free and voluntary confession. State v. Rankin, 357 So. 2d 803, 1978 La. LEXIS 5861 (Apr. 10, 1978).

Defendant’s inculpatory statements were properly admitted, as he was advised of his Miranda rights prior to making each statement and he was not mistreated or coerced into giving the statements; he was not induced to make the second statement by a promise that the first one would not be used. State v. Thompson, 353 So. 2d 235, 1977 La. LEXIS 6770 (Dec. 19, 1977).

Evidence that defendant had not consumed alcohol for several hours prior to his arrest, and his remarkable recall of that evening’s events indicated that he probably was not so inebriated that his will was overborne or that his inculpatory statement was rendered involuntary. State v. Bias, 352 So. 2d 1011, 1977 La. LEXIS 6720 (Nov. 14, 1977).

Pursuant to La. Rev. Stat. Ann. § 15:451, defendant’s decision to remain silent was not irreversible, and a later change of mind induced by a voluntary decision to confess did not require a conclusion that the delayed confession was involuntary or made without understanding of the confessor’s legal rights in the matter. State v. Rheams, 352 So. 2d 615, 1977 La. LEXIS 6728 (Nov. 14, 1977).

Requirements of La. Rev. Stat. Ann. § 15:451 were met where the record reflected that: 1) defendant was fully informed of Miranda rights on several occasions and defendant signed a waiver of rights form, 2) defendant was not threatened, abused, coerced or promised anything in return for his confession, and 3) defendant presented no evidence to controvert the voluntary nature of the confession. State v. Hall, 350 So. 2d 141, 1977 La. LEXIS 6668 (Sept. 19, 1977).

State satisfied its burden of affirmatively proving that defendant’s confession to involvement in arson was freely and voluntarily made after defendant had been fully advised of his Miranda rights, as required by La. Rev. Stat. Ann. § 15:451 and La. Code Crim. Proc. Ann. art. 703(C) for introduction of the evidence at trial, notwithstanding defendant’s uncorroborated allegations that promises of medical treatment and leniency on pending charges were made, and the further assertion that defendant was intoxicated during the interrogation. State v. Adams, 347 So. 2d 195, 1977 La. LEXIS 4914 (June 20, 1977).

Defendant’s minority at the time of his arrest was not sufficient of itself to render his confession involuntary; the voluntariness of a confession required by La. Rev. Stat. Ann. § 15:451 and La. Code Crim. Proc. Ann. art. 703(C) was a question of fact. State v. Ross, 343 So. 2d 722, 1977 La. LEXIS 4680 (Mar. 7, 1977).

Trial court did not err in finding that defendants’ confessions were given freely and voluntarily; although the State’s evidence contradicted defendants’ evidence, the trial court’s factual and credibility determinations were entitled to great weight. State v. McSpaddin, 341 So. 2d 868, 1977 La. LEXIS 4970 (Jan. 24, 1977).

Because defendant was informed of his Miranda rights twice and signed a waiver form, the attested to nodding of defendant’s head, rather than a verbal response, on one occasion, did not invalidate defendant’s apparent comprehension and attendant free and voluntary confession. State v. Alexander, 339 So. 2d 818, 1976 La. LEXIS 5060 (Nov. 8, 1976).

Trial judge did not err in admitting a statement defendant made to police in another state where two police officers who were present at the time of the interrogation testified that defendant had been given Miranda warnings, had signed a Miranda waiver, and refuted claims that defendant was deprived of food and medical attention until agreeing to sign an inculpatory statement. State v. Vincent, 338 So. 2d 1376, 1976 La. LEXIS 5203 (Nov. 8, 1976).

In a trial of two defendants for first-degree murder, the State under La. Rev. Stat. Ann. § 15:451 proved that two oral inculpatory statements made by one of the defendants while he was being treated in the hospital for a gunshot wound to his face were freely and voluntarily made after having been fully advised of his Miranda rights. State v. Clark, 340 So. 2d 208, 1976 La. LEXIS 5278 (Oct. 14, 1976), writ of certiorari denied by 430 U.S. 936, 97 S. Ct. 1563, 51 L. Ed. 2d 782, 1977 U.S. LEXIS 1231 (1977).

Had defendant been allowed to testify about the voluntariness of his inculpatory statement, the State may not have been able to meet its burden of proving affirmatively and beyond a reasonable doubt that defendant’s statement was made freely and voluntarily by defendant and not through coercion; therefore, the case was remanded to give defendant an opportunity to testify as to the voluntariness of his statement. State v. Bias, 337 So. 2d 426, 1976 La. LEXIS 4502 (Sept. 13, 1976).

Defendant’s conviction for murder was affirmed as testimony by police officers as to defendant’s confession, made after receiving oral Miranda warnings and indicating an understanding of such warnings and a desire to make a statement, was properly admissible under the voluntariness requirements of La. Rev. Stat. Ann. § 15:451. State v. Taylor, 336 So. 2d 855, 1976 La. LEXIS 4178 (June 21, 1976).

Based largely on the unrebutted testimony of two officers that no promise of leniency was ever made to defendant in order to persuade him to confess, the trial court did not err in ruling that defendant’s oral inculpatory statement was admissible. State v. Tucker, 332 So. 2d 797, 1976 La. LEXIS 4613 (May 17, 1976).

Before a confession can be introduced into evidence, the State must show that it was made freely and voluntarily, pursuant to La. Rev. Stat. Ann. § 15:451. State v. Ghoram, 328 So. 2d 91, 1976 La. LEXIS 3772 (Feb. 23, 1976).

Where La. Rev. Stat. Ann. § 15:451 required the State to show that confessions or inculpatory statements were freely and voluntarily given and not coerced by fear, intimidation, threats, or promises before being introduced into evidence, a judgment that convicted defendant of simple arson was affirmed because defendant was read his Miranda rights, signed a rights form, and defendant’s reluctance to discuss the crime was more in the nature of nervousness than an expression that he preferred to remain silent. State v. Ned, 326 So. 2d 477, 1976 La. LEXIS 5146 (Jan. 19, 1976).

State satisfied its burden of proving that all inculpatory statements were made freely and voluntarily and were not made under the influence of fear, duress, intimidation, menaces, threats, inducements or promises and the trial judge correctly denied defendant’s motion to suppress; for similar reasons, the confessions were properly received in evidence at trial. State v. Rogers, 324 So. 2d 403, 1975 La. LEXIS 4192 (Dec. 8, 1975).

State had the burden of proving the voluntariness of a confession under La. Rev. Stat. Ann. §§ 15:451 and 15:452; although defendant argued he was emotionally upset at the time he gave the statement to police, he admitted that he was clear-headed at the time of the interrogation, and the statement was properly introduced. State v. Diles, 316 So. 2d 396, 1975 La. LEXIS 4397 (July 25, 1975).

Because it was clear that the State bore the burden of proving that a confession was free and voluntary, the State was obligated to call its witnesses first and go forward with its proof at a hearing on a motion to suppress; the State was required to call its officers on direct examination because only after the State offered its proof was there any reason for defendant to call witnesses to rebut the testimony. State v. Peters, 315 So. 2d 678, 1975 La. LEXIS 4852 (June 23, 1975).

Trial judge correctly concluded that a criminal defendant understood and voluntarily signed a waiver of rights form, and that the defendant’s confession was voluntary and admissible into evidence; law-enforcement officers had testified that they did not threaten, use violence, or make promises to obtain the confession. State v. Sims, 310 So. 2d 587, 1975 La. LEXIS 3543 (Mar. 31, 1975).

Where no officers rebutted defendant’s testimony of mistreatment and other circumstances affirmatively indicated the non-voluntariness of defendant’s confession, the State had not borne its burden of proving that the written confession and two oral statements of defendant were voluntarily made and uninfluenced by intimidation, fear, threats, or physical or mental maltreatment. State v. Monroe, 305 So. 2d 902, 1974 La. LEXIS 4509 (Dec. 2, 1974).

State bears the burden of proving beyond a reasonable doubt that a statement sought to be used was freely and voluntarily given; an accused is not obligated to testify in order to show that a confession was involuntary. State v. Bray, 292 So. 2d 697, 1974 La. LEXIS 3466 (Mar. 25, 1974).

Under La. Rev. Stat. Ann. § 15:451, the State failed to show that a defendant’s inculpatory statement was freely and voluntarily given because the interrogating officers failed to advise defendant of his right to remain silent, were indefinite as to whether they advised defendant of his right to counsel, changed their stories during trial, contradicted each other’s version of what occurred during the interrogation, and admitted using profanity and racial slurs during the interrogation. State v. Collins, 253 LA. 149, 217 So. 2d 182, 1968 La. LEXIS 2545 (Dec. 16, 1968).

When defendant testified that he was not threatened or mistreated in any way in connection with admissions that he made, and officers allowed defendant to rest and eat breakfast, and defendant voluntarily accompanied the officers to the various places where he made admissions about the crime, the inculpatory statements were correctly admitted as evidence. State v. Bueche, 243 LA. 160, 142 So. 2d 381, 1962 La. LEXIS 520 (June 4, 1962).

Where a deputy sheriff was allowed to testify that he and another deputy sheriff heard defendant confess that he committed the crime of incest for which he was on trial, but the State did not affirmatively prove that the other deputy sheriff did not coerce the confession, the State failed to establish that the confession was voluntarily and a new trial was ordered. State v. Savell, 238 LA. 758, 116 So. 2d 513, 1959 La. LEXIS 1130 (Dec. 14, 1959).

Defendant’s conviction and death sentence for murder could not be set aside because it was established that his confessions were freely and voluntarily made as required by La. Const. 1921, art. I, § 11 (now La. Const. art. I, § 13) and La. Rev. Stat. Ann. § 15:451 as the State laid a proper foundation for the confessions with witnesses who testified that defendant was not subjected to harsh treatment or coercion. State v. Wilson, 217 LA. 470, 46 So. 2d 738, 1950 La. LEXIS 990 (Apr. 24, 1950), affirmed by 341 U.S. 901, 71 S. Ct. 611, 95 L. Ed. 1341, 1951 U.S. LEXIS 2023 (1951).

• Grand Juries

•• Evidence Before the Grand Jury

••• Suppression of Evidence. — In defendant’s criminal prosecution arising from a series of robberies, the trial court did not err in failing to suppress statements defendant made to police indicating that he had loaned his car to a cohort for use in one of the robberies; the trial court was free to believe testimony from the officers that defendant was not threatened or promised anything to compel his statement. State v. Barton, 857 So. 2d 1189, 2003 La. App. LEXIS 2648 (Sept. 30, 2003), writ denied by La. 2003-3012, 866 So. 2d 817, 2004 La. LEXIS 696 (La. Feb. 20, 2004).

• Discovery & Inspection

•• Discovery by Defendant

••• General Overview. — Defendant’s response to police inquiry concerning a gun was not a confession, and the provisions of La. Rev. Stat. Ann. § 15:451 did not apply to the admissibility of the response. State v. Jenkins, 540 So. 2d 1037, 1989 La. App. LEXIS 279 (Feb. 22, 1989).

• Pretrial Motions & Procedures

•• Suppression of Evidence. — Trial court did not err in admitting defendant’s confession because the totality of the circumstances showed that it was voluntarily given; defendant gave the statement after being advised of the Miranda rights twice, there was no evidence of threats, coercion, or force, and defendant’s allegation that he was induced by promises was undermined by the fact that defendant admitted that the statement given to police was not truthful. State v. McLelland, 860 So. 2d 31, 2003 La. App. LEXIS 2848 (Oct. 15, 2003), writ denied by La. 2003-3372, 871 So. 2d 347, 2004 La. LEXIS 1018 (La. Mar. 26, 2004).

Trial court did not err in denying defendant’s motion to suppress even though defendant did not sign a written waiver of his Miranda rights before making his first statement; the officer’s testimony of defendant’s oral waiver was sufficient to deny the motion. State v. Jenkins, 857 So. 2d 1185, 2003 La. App. LEXIS 2646 (Sept. 30, 2003), writ denied by La. 2004-2533, 916 So. 2d 130, 2005 La. LEXIS 2734 (La. Nov. 28, 2005).

Record showed that defendant was properly advised of his Miranda rights when he was arrested and that, after he was placed in the police car, defendant sought assistance from two officers, one of which indicated that he would see what he could do for defendant if he told them what he knew. However, pursuant to La. Rev. Stat. Ann. § 15:451 and La. Code Crim. Proc. Ann. art. 703(D), the officer’s remark did not negate the voluntary nature of defendant’s admission that the cocaine was his and the trial court properly denied defendant’s motion to suppress his statement to the officers. State v. Holloway, 847 So. 2d 200, 2003 La. App. LEXIS 1396 (May 16, 2003), writ of certiorari denied by La. 2003-1720, 861 So. 2d 558, 2003 La. LEXIS 3722 (La. Dec. 19, 2003), writ denied by La. 2003-1929, 861 So. 2d 560, 2003 La. LEXIS 3728 (La. Dec. 19, 2003).

Where defendant told arresting officers that he had nothing to say and that he wanted to speak to an attorney, but was questioned, threatened, and was offered favorable treatment for cooperating, defendant’s statement was not free and voluntary and therefore, had to be suppressed. State v. Robertson, 843 So. 2d 672, 2003 La. App. LEXIS 1369 (May 7, 2003).

In defendant’s rape case, court did not err by admitting defendant’s statement to police where defendant was advised of his rights, signed a waiver form, and never stated to police that he was intoxicated. State v. Watson, 844 So. 2d 198, 2003 La. App. LEXIS 710 (Mar. 25, 2003), writ denied by La. 2003-1276, 872 So. 2d 506, 2004 La. LEXIS 1702 (La. May 14, 2004).

Defendant’s motion to suppress a statement made to police on the basis that it was not free and voluntary was denied because the officer to whom defendant made the statement that he had taken drugs testified that he had advised defendant of his Miranda rights, that defendant appeared to understand his rights, and that he did not threaten defendant or make any promises to him in exchange for his statement. State v. Fox, 784 So. 2d 24, 2001 La. App. LEXIS 549 (Mar. 14, 2001).

Defendant’s broad allegation in his motion to suppress that his confession was not made voluntarily did not allege specific facts that, if true, would have entitled him to relief; accordingly, the trial judge did not err in failing to conduct an evidentiary hearing on the motion. State v. Jolly, 768 So. 2d 165, 2000 La. App. LEXIS 1852 (July 25, 2000), writ of certiorari denied by La. 2000-2467, 798 So. 2d 959, 2001 La. LEXIS 2920 (La. Oct. 5, 2001).

Defendant’s conviction for the forcible rape of stepdaughter was upheld, because the trial court did not err in denying defendant’s pretrial motions to suppress the inculpatory statements made to police officers at the time of arrest. State v. Atkins, 713 So. 2d 1168, 1998 La. App. LEXIS 1496 (May 27, 1998).

Court denied defendant’s application for a supervisory writ challenging a trial court’s denial of his motion to suppress his confession and inculpatory statements to the police because the State proved that his confession was given freely and voluntarily, and not made under the influence of fear, duress, intimidation, menaces, threats, inducements, or promises in accordance with the rule set forth by La. Rev. Stat. Ann. § 15:451, which complemented the Miranda rule; defendant’s primary argument that the police, by continuing to question him about the murder, failed to honor his invocation of his right to remain silent, was without merit because his repeated statement that he knew nothing about the murder was not tantamount to refusing to give a statement and invoking his right to remain silent. State v. Gaspard, 709 So. 2d 213, 1998 La. App. LEXIS 195 (Feb. 11, 1998), writ denied by La. 98-0582, 724 So. 2d 202, 1998 La. LEXIS 2247 (La. July 2, 1998).

As required by La. Rev. Stat. Ann. § 15:451, the State affirmatively showed that a defendant’s initial inculpatory statement was voluntarily initiated and a subsequent videotaped confession was made voluntarily after consultation with counsel, so a trial court did not err in refusing to suppress the statement and the confession. State v. Daughtery, 563 So. 2d 1171, 1990 La. App. LEXIS 1531 (May 30, 1990), writ of certiorari denied by 569 So. 2d 980, 1990 La. LEXIS 2772 (La. 1990).

Where defendant did not indicate who promised him that his step-brother would be released from custody if he gave a statement, the trial court was entitled to rely upon the specific rebuttal of the detective that explained the waiver of rights form to defendant, and accept the defendant’s statement as voluntary and not made under the influence of “inducements or promises.” State v. Cade, 539 So. 2d 650, 1989 La. App. LEXIS 78 (Jan. 18, 1989), writ of certiorari denied by 548 So. 2d 1245, 1989 La. LEXIS 2281 (La. 1989).

Although defendant claimed that he did not understand that he was charged with attempted first-degree murder when he made inculpatory statements, the statements were properly admitted where the State showed beyond a reasonable doubt that the statements were made freely, voluntarily, and not under the influence of fear, duress, intimidation, menace, threats, inducements, or promises as per La. Rev. Stat. Ann. § 15:451. State v. Williams, 521 So. 2d 629, 1988 La. App. LEXIS 658 (Feb. 23, 1988).

Where, during interrogation, a defendant said that voices told him to do criminal acts, and a detective said they would try to get him help if he told the truth, the promise to help could not be considered sufficient inducement to vitiate the voluntary nature of the defendant’s inculpatory statement such that it should have been suppressed. State v. Nathan, 444 So. 2d 231, 1983 La. App. LEXIS 9980 (Dec. 22, 1983), writ of certiorari denied by 445 So. 2d 1232, 1984 La. LEXIS 8411 (La. 1984).

Where defendant’s motion to suppress his confession was based solely on a lack of voluntariness due to his intoxication, he was precluded by La. Code Crim. Proc. Ann. art. 703(F) from later asserting at trial that the confession was not free and voluntary as required under La. Rev. Stat. Ann. § 15:451 where the police failed to advise him of his rights. State v. Wright, 441 So. 2d 1301, 1983 La. App. LEXIS 9666 (Nov. 22, 1983).

Where the State did not rebut a defendant’s allegations as to inducements made by a sheriff during a private interview in his office, the defendant’s motion to suppress the confession should not have been denied. State v. Haynie, 395 So. 2d 669, 1981 La. LEXIS 7234 (Jan. 26, 1981).

Given that law enforcement officers had probable cause to arrest a defendant without a warrant, and that, as required by La. Code Crim. Proc. Ann. art. 703(C) and La. Rev. Stat. Ann. § 15:451, the State proved affirmatively, and beyond a reasonable doubt, that a defendant’s statements were freely and voluntarily made, and the defendant admitted that he had been advised of his Miranda rights, the defendant’s inculpatory statements, including one he made to protect his father, should not have been suppressed. State v. Weinberg, 364 So. 2d 964, 1978 La. LEXIS 5449 (Nov. 13, 1978).

Defendant’s conviction for murder was affirmed as testimony by police officers as to defendant’s confession, made after receiving oral Miranda warnings and indicating an understanding of such warnings and a desire to make a statement, was properly admissible under the voluntariness requirements of La. Rev. Stat. Ann. § 15:451. State v. Taylor, 336 So. 2d 855, 1976 La. LEXIS 4178 (June 21, 1976).

State satisfied its burden of proving that all inculpatory statements were made freely and voluntarily and were not made under the influence of fear, duress, intimidation, menaces, threats, inducements or promises and the trial judge correctly denied defendant’s motion to suppress; for similar reasons, the confessions were properly received in evidence at trial. State v. Rogers, 324 So. 2d 403, 1975 La. LEXIS 4192 (Dec. 8, 1975).

• Guilty Pleas

•• Enforcement of Plea Agreements. — Plea bargain agreement was dissolved for failure of cause, where both the state and the defendant signed the agreement in the belief that they had bargained for something other than what they were a actually to get; where defendant’s evidence was in exchange for the state’s promise of immunity, which was not kept, defendant’s statements were not voluntary and could not be used in any subsequent prosecution of defendant. State v. Lewis, 539 So. 2d 1199, 1989 La. LEXIS 636 (Mar. 13, 1989).

•• Voluntariness. — In the state’s prosecution of defendant for aggravated rape, aggravated kidnapping and armed robbery, the state had met its burden of proving the voluntariness of defendant’s oral statement under La. Rev. Stat. Ann. § 15:451 and La. Code Crim. Proc. Ann. art. 703(D) where a witness refuted defendant’s allegations of promises to speak with the judge or district attorney in exchange for the statement. State v. Toomer, 572 So. 2d 1152, 1990 La. App. LEXIS 2996 (Dec. 18, 1990).

Defendant’s confession was not voluntarily given pursuant to La. Rev. Stat. Ann. § 15:451 because he was in poor physical condition at the time and there was an inconsistency in the officers’ testimony with regard to the arrest. State v. Smith, 409 So. 2d 271, 1982 La. LEXIS 9876 (Jan. 25, 1982).

• Trials

•• Burdens of Proof

••• Defense. — Although one exception to the rule that, on the trial of a motion to suppress, the burden of proof was on the defendant to prove the grounds of his motion was that the State had the burden of proving beyond a reasonable doubt the voluntariness of a confession which the defendant had moved to suppress as evidence at the trial on the merits, La. Code Crim. Proc. Ann. art. 703(C), La. Rev. Stat. Ann. § 15:451, the exception did not apply given that the State did not seek to introduce, nor the defendant to suppress, the confessions of two persons for use as evidence at the trial on the merits, and the defendant had not borne his burden of showing that the confessions were involuntary, so a search warrant obtained based on them was not illegal, and evidence obtained pursuant to that warrant was properly not suppressed. State v. Bouffanie, 364 So. 2d 971, 1978 La. LEXIS 5450 (Nov. 13, 1978).

••• Prosecution. — Where defendant claimed that defendant only admitted knowledge of possession of cocaine after police officers threatened to take everyone in the house to jail, including defendant’s former girlfriend, her teenage daughters, and their friends, this threat of “family prosecution” did not result in defendant’s confession being involuntary, as an officer’s advising the two adults that the adults would probably go to jail because of the cocaine discovery at the adults’ residence was not considered coercive, under the facts of the case, nor was the handcuffing of some adolescents during the search; before a confession could be introduced into evidence, the State had to affirmatively prove that the confession was not made under the influence of fear, duress, intimidation, menaces, threats, inducements, or promises, under La. Rev. Stat. Ann. § 15:451 and La. Code Crim. Proc. Ann. art. 703(D). State v. Trotter, 852 So. 2d 1247, 2003 La. App. LEXIS 2335 (Aug. 22, 2003), writ denied by La. 2003-2764, 867 So. 2d 689, 2004 La. LEXIS 550 (La. Feb. 13, 2004).

Before the State may introduce a confession or statement for consideration by the jury, it must prove beyond a reasonable doubt that the statement or confession was free and voluntary and not made under the influence of fear, duress, intimidation, menaces, threats, inducements, or promises pursuant to La. Code Crim. Proc. Ann. art. 703(D), La. Rev. Stat. Ann. § 15:451; such a determination of voluntariness must be made whether or not a State actor is involved. State v. Jolly, 768 So. 2d 165, 2000 La. App. LEXIS 1852 (July 25, 2000), writ of certiorari denied by La. 2000-2467, 798 So. 2d 959, 2001 La. LEXIS 2920 (La. Oct. 5, 2001).

Before a confession may be introduced into evidence, the state has the burden of proving that it was given freely and voluntarily and not made under the influence of fear, duress, intimidation, menaces, threats, inducements, or promises. The statutorily-mandated test for voluntariness is not whether a confession was induced by improper external forces but whether the confession was free and voluntary; the state has the burden of affirmatively proving that the confession was free and voluntary. State v. Shelvin, 720 So. 2d 124, 1998 La. App. LEXIS 2814 (Oct. 7, 1998).

Where the State failed to establish, under La. Rev. Stat. Ann. § 15:451, that defendant’s confession was not illegally induced by the captain, the court could not determine whether the admission of the statements was harmless error; thus, the conviction was reversed. State v. Hankerson, 604 So. 2d 1330, 1992 La. App. LEXIS 1770 (May 22, 1992).

Before a confession can be admitted into evidence, La. Rev. Stat. Ann. § 15:451 requires the state to affirmatively show that it was made freely and voluntarily, and not influenced by fear, duress, intimidation, menaces, threats, inducements, or promises. State v. Wascom, 524 So. 2d 1342, 1988 La. App. LEXIS 922 (Apr. 19, 1988), writ of certiorari denied by 531 So. 2d 470, 1988 La. LEXIS 2180 (La. 1988).

According to the provisions of La. Rev. Stat. Ann. § 15:451, the State satisfied its burden of affirmatively proving that defendant’s confession was freely and voluntarily made after he was advised of his rights; thus, the motion to suppress the confession was denied. State v. Kent, 489 So. 2d 1354, 1986 La. App. LEXIS 7055 (May 28, 1986).

State met its burden of proof with regard to a confession’s voluntariness when the police officer that was accused of coercion specifically denied the defendant’s allegations and the trial court accepted the officer’s testimony as more credible. State v. Allen, 470 So. 2d 650, 1985 La. App. LEXIS 9760 (May 29, 1985).

Although the state may have failed to prove the existence of an outstanding arrest warrant, which was not offered into evidence at trial, a defendant’s arrest appeared to be based on probable cause; the state did not rebut the defendant’s testimony that, before being brought to the police station, he was threatened and physically abused by the arresting officers, so a court of appeal was inclined to hold that the defendant’s confession was not freely and voluntarily given. State v. Boudreaux, 467 So. 2d 1335, 1985 La. App. LEXIS 9134 (Apr. 15, 1985).

Given that the State met its burden under La. Rev. Stat. Ann. § 15:451 and a defendant had been advised of his Miranda rights, his admission thereafter that he killed his roommate and evidence flowing from that inculpatory statement was admissible against him. State v. Heath, 447 So. 2d 570, 1984 La. App. LEXIS 8318 (Feb. 28, 1984), writ of certiorari denied by 448 So. 2d 1302, 1984 La. LEXIS 8734 (La. 1984).

Where defendant testified that the police threatened him during interrogation and made many promises regarding leniency, and his wife corroborated part of his testimony, the trial court did not clearly err when it denied his motion to suppress on the ground that the State carried its burden of proving voluntariness through the police who testified that defendant appeared to understand the consequences of confessing, that he did so voluntarily, and that they made no promises because they had no influence on the handling of his case. State v. Brooks, 434 So. 2d 1171, 1983 La. App. LEXIS 9022 (June 28, 1983), writ of certiorari denied by 440 So. 2d 727, 1983 La. LEXIS 11778 (La. 1983).

Defendant’s conviction for aggravated rape was affirmed where the court rejected defendant’s contentions that the trial court failed to hold the state to the required burden of proof required under La. Code Crim. Proc. Ann. art. 703(C) and La. Rev. Stat. Ann. § 15:451 and that the trial court denied on insufficient evidence defendant’s motion to suppress a custodial confession; although defendant argued that he was mentally incapable of waiving his constitutional rights at the time of interrogation, the court found that the record reflected sufficient evidence to find that the state had met its burden to insure that the inculpatory statement and waiver of rights were made freely and voluntarily. State v. Istre, 407 So. 2d 1183, 1981 La. LEXIS 10987 (Nov. 16, 1981).

Where the State did not rebut a defendant’s allegations as to inducements made by a sheriff during a private interview in his office, the defendant’s motion to suppress the confession should not have been denied. State v. Haynie, 395 So. 2d 669, 1981 La. LEXIS 7234 (Jan. 26, 1981).

Trial court properly denied a defendant’s motion to suppress her confessions to setting the fire of a trailer, causing the deaths of her husband and son, because the State pursuant to La. Rev. Stat. Ann. § 15:451 met its burden of proving the voluntariness of the confessions. State v. Fisher, 380 So. 2d 1340, 1980 La. LEXIS 8818 (Jan. 28, 1980).

Despite the fact that a sanity commission determined that a defendant was found to be suffering from chronic schizophrenia characterized by loss of touch with reality, his evidence on a motion to suppress his confession was insufficient to raise the issue of his mental capacity to give a free and involuntary confession, and a district court’s determination that the State met its burden under La. Code Crim. Proc. Ann. art. 703(C), La. Rev. Stat. Ann. § 15:451, and La. Const. art. I, § 16 of showing that the confession was freely and voluntarily given was entitled to great weight on appeal. State v. Jones, 376 So. 2d 125, 1979 La. LEXIS 7113 (Oct. 8, 1979).

Despite a defendant’s testimony that his confession was not voluntary because the police denied him medical assistance when he was going through an acute heroin withdrawal, the State met its burden of proving, under La. Rev. Stat. Ann. § 15:451 and La. Code Crim. Proc. Ann. art. 703(C), that the confession was voluntarily made. State v. Bouffanie, 364 So. 2d 971, 1978 La. LEXIS 5450 (Nov. 13, 1978).

Although two officers present at defendant’s interrogation testified that they had not physically abused defendant, the State made no effort to rebut the clear testimony of three witnesses regarding defendant’s altered physical condition; explicit fact of defendant having a bruised lip and broken tooth went unrefuted, casting grave doubt upon the State’s claim that it had borne its burden of proving voluntariness beyond a reasonable doubt. State v. Peters, 315 So. 2d 678, 1975 La. LEXIS 4852 (June 23, 1975).

• Witnesses

•• Credibility. — In a capital murder case, defendant’s claim that his confession was coerced did not result in a reversal under La. Code Crim. Proc. Ann. art. 703, La. Rev. Stat. Ann. § 15:451 because the State specifically rebutted defendant’s testimony as to numerous instances of police misconduct and the jury’s credibility determination under La. Code Crim. Proc. Ann. art. 703(G) was supported by the record. State v. Broadway, 753 So. 2d 801, 1999 La. LEXIS 2605 (Oct. 19, 1999), writ of certiorari denied by 529 U.S. 1056, 120 S. Ct. 1562, 146 L. Ed. 2d 466, 2000 U.S. LEXIS 2437, 68 U.S.L.W. 3630 (2000).

• Sentencing

•• Imposition

••• Factors. — La. Rev. Stat. Ann. § 15:451 requires that, before a confession can be introduced into evidence, the state has the burden of affirmatively proving that it was free and voluntary and not made under the influence of fear, duress, intimidation, menaces, threats, inducements or promises. State v. Meredith, 400 So. 2d 580, 1981 La. LEXIS 8390 (June 22, 1981).

• Appeals

•• Standards of Review

••• General Overview. — For an inculpatory statement to be admissible in evidence against an accused at trial, the state bears the burden of establishing beyond a reasonable doubt that the statement was freely and voluntarily made. Moderate mental retardation and low intelligence or illiteracy do not of themselves vitiate the ability to knowingly and intelligently waive constitutional rights and make a free and voluntary confession; the crucial factor in all such cases is whether or not the defendant was able to understand the rights being explained to him. State v. Comeaux, 514 So. 2d 84, 1987 La. LEXIS 9851 (Sept. 9, 1987).

Despite the fact that a sanity commission determined that a defendant was found to be suffering from chronic schizophrenia characterized by loss of touch with reality, his evidence on a motion to suppress his confession was insufficient to raise the issue of his mental capacity to give a free and involuntary confession, and a district court’s determination that the State met its burden under La. Code Crim. Proc. Ann. art. 703(C), La. Rev. Stat. Ann. § 15:451, and La. Const. art. I, § 16 of showing that the confession was freely and voluntarily given was entitled to great weight on appeal. State v. Jones, 376 So. 2d 125, 1979 La. LEXIS 7113 (Oct. 8, 1979).

EVIDENCE

• Hearsay

•• Exceptions

••• Spontaneous Statements

•••• Criminal Trials. — Where defendant was convicted of manslaughter, oral inculpatory statements were properly admitted; the statement made prior to his being given Miranda warnings was voluntary and spontaneous, statements after being Mirandized were free and voluntary. State v. Robinson, 384 So. 2d 332, 1980 La. LEXIS 7755 (May 19, 1980).

•• Exemptions

••• Confessions

•••• General Overview. — In a criminal prosecution for armed robbery, the trial court did not err in admitted defendant’s taped statement to police; the police twice advised defendant of his Miranda rights before taking the recorded statement. State v. Weaver, 873 So. 2d 909, 2004 La. App. LEXIS 1180 (May 12, 2004).

Trial court did not err by admitting a murder confession into evidence where it was freely and voluntarily given; defendant signed a waiver of rights form, an attorney was present, and defendant was familiar with the criminal justice system due to prior felony convictions. State v. Stewart, 862 So. 2d 1100, 2003 La. App. LEXIS 3452 (Dec. 12, 2003), writ denied by La. 2004-0234, 876 So. 2d 74, 2004 La. LEXIS 1899 (La. June 4, 2004).

Trial court did not err in admitting defendant’s confession because the totality of the circumstances showed that it was voluntarily given; defendant gave the statement after being advised of the Miranda rights twice, there was no evidence of threats, coercion, or force, and defendant’s allegation that he was induced by promises was undermined by the fact that defendant admitted that the statement given to police was not truthful. State v. McLelland, 860 So. 2d 31, 2003 La. App. LEXIS 2848 (Oct. 15, 2003), writ denied by La. 2003-3372, 871 So. 2d 347, 2004 La. LEXIS 1018 (La. Mar. 26, 2004).

In defendant’s criminal prosecution arising from a series of robberies, the trial court did not err in failing to suppress statements defendant made to police indicating that he had loaned his car to a cohort for use in one of the robberies; the trial court was free to believe testimony from the officers that defendant was not threatened or promised anything to compel his statement. State v. Barton, 857 So. 2d 1189, 2003 La. App. LEXIS 2648 (Sept. 30, 2003), writ denied by La. 2003-3012, 866 So. 2d 817, 2004 La. LEXIS 696 (La. Feb. 20, 2004).

Defendant was advised of defendant’s Miranda rights twice, before an interrogation that intermittently lasted over seven hours, and in which he gave three separate incriminating statements, including admitting to the murder, and as to defendant’s coercion argument, there was no evidence defendant ever requested sleep or food during the entire interrogation, defendant never asked to stop the interview or requested a lawyer, and an alleged promise of a reduced degree of murder was not supported by the record; thus, defendant’s confession was voluntary, and was admissible. State v. Franklin, 858 So. 2d 68, 2003 La. App. LEXIS 2477 (Sept. 16, 2003), writ denied by La. 2003-3062, 869 So. 2d 817, 2004 La. LEXIS 800 (La. Mar. 12, 2004).

Trial court did not err in denying defendant’s motion to suppress a confession where the state proved that defendant received Miranda warnings, the statement was voluntarily made, and was not the product of threats or duress, pursuant to La. Code Crim. Proc. Ann. art. 703, La. Rev. Stat. Ann. § 15:451; while defendant was entitled to counsel under La. Const. art. I, § 13, the fact that defendant’s father stated that they might want to retain an attorney at a later time did not amount to a request for counsel. State v. Cooper, 839 So. 2d 995, 2003 La. App. LEXIS 514 (Mar. 5, 2003), writ denied by La. 2003-0999, 855 So. 2d 330, 2003 La. LEXIS 2928 (La. Oct. 10, 2003).

Confession was properly deemed voluntary, despite testimony from defendant and his father that an officer promised defendant he would get no more than five years if he cooperated; the officer denied saying this, and the trial court was entitled to believe him. State v. Nightengale, 818 So. 2d 819, 2002 La. App. LEXIS 1308 (May 8, 2002), writ denied by La. 2002-1685, 833 So. 2d 329, 2002 La. LEXIS 3791 (La. Dec. 19, 2002).

Defendant’s conviction for second degree murder was affirmed and the trial court did not err in denying defendant’s motion to suppress his admission of guilt because the arrest affidavit showed probable cause allowing the admission of defendant’s confession. State v. Coldman, 769 So. 2d 131, 2000 La. App. LEXIS 2509 (Aug. 30, 2000), writ denied by La. 2000-2733, 796 So. 2d 673, 2001 La. LEXIS 2810 (La. Sept. 14, 2001).

Before the State may introduce a confession or statement for consideration by the jury, it must prove beyond a reasonable doubt that the statement or confession was free and voluntary and not made under the influence of fear, duress, intimidation, menaces, threats, inducements, or promises pursuant to La. Code Crim. Proc. Ann. art. 703(D), La. Rev. Stat. Ann. § 15:451; such a determination of voluntariness must be made whether or not a State actor is involved. State v. Jolly, 768 So. 2d 165, 2000 La. App. LEXIS 1852 (July 25, 2000), writ of certiorari denied by La. 2000-2467, 798 So. 2d 959, 2001 La. LEXIS 2920 (La. Oct. 5, 2001).

Defendant’s broad allegation in his motion to suppress that his confession was not made voluntarily did not allege specific facts that, if true, would have entitled him to relief; accordingly, the trial judge did not err in failing to conduct an evidentiary hearing on the motion. State v. Jolly, 768 So. 2d 165, 2000 La. App. LEXIS 1852 (July 25, 2000), writ of certiorari denied by La. 2000-2467, 798 So. 2d 959, 2001 La. LEXIS 2920 (La. Oct. 5, 2001).

Inculpatory statement obtained from a defendant by an investigator for the Orleans Indigent Defender Program was not free and voluntary as required by La. Rev. Stat. Ann. § 15:451 and was not admissible, because the agent who procured it misled the defendant into believing that it would be kept in the file of a co-defendant’s lawyer and that lawyer ultimately became a willing actor in compromising defendant, a former client of his office, all in violation of his ethical obligations under La. St. Bar. R. 4.2. State v. Gilliam, 748 So. 2d 622, 1999 La. App. LEXIS 3656 (Dec. 15, 1999), writ denied by La. 2000-0493, 769 So. 2d 1215, 2000 La. LEXIS 2486 (La. Sept. 29, 2000).

Under the totality of circumstances, where the evidence showed that the juvenile waived his Miranda rights, that his statement was intelligently and voluntarily made, that he was not mentally impaired, and there were no allegations of police misconduct; the juvenile’s statements should have been admitted under La. Rev. Stat. § 15:451. State ex rel. J.M., 743 So. 2d 228, 1999 La. App. LEXIS 2176 (June 30, 1999).

Before a confession, or inculpatory statement, can be introduced into evidence, the state must affirmatively prove that it was free and voluntary and not made under the influence of fear, duress, intimidation, menaces, threats, inducements, or promises pursuant to La. Rev. Stat. Ann. § 15:451 and La. Code Crim. Proc. Ann. art. 703(D); the state must also establish that an accused who makes a statement during a custodial interrogation was first advised of his Miranda rights. State v. Finch, 733 So. 2d 716, 1999 La. App. LEXIS 1300 (May 5, 1999).

Before a confession may be admitted into evidence, the prosecutor has the burden of affirmatively showing that it was made freely and voluntarily and not under the influence of fear, duress, intimidation, menace, threats, inducements, or promises; furthermore, if the statement was made during custodial interrogation, the prosecutor must show that the defendant was advised of his or her constitutional rights. State v. Lucky, 755 So. 2d 845, 1999 La. LEXIS 3656 (Apr. 13, 1999), writ of certiorari denied by 529 U.S. 1023, 120 S. Ct. 1429, 146 L. Ed. 2d 319, 2000 U.S. LEXIS 1981, 68 U.S.L.W. 3593 (2000).

Police were not required to obtain a second waiver of defendant’s rights prior to taking a second statement from him 20 minutes after the first waiver had occurred. State v. Lucky, 755 So. 2d 845, 1999 La. LEXIS 3656 (Apr. 13, 1999), writ of certiorari denied by 529 U.S. 1023, 120 S. Ct. 1429, 146 L. Ed. 2d 319, 2000 U.S. LEXIS 1981, 68 U.S.L.W. 3593 (2000).

Statements or confessions may be admissible at trial, provided that the State affirmatively show that it was made freely and voluntarily, without inducements, threats, or promises, pursuant to La. Code Crim. Proc. art. 703(D) and La. Rev. Stat. Ann. § 15:451. State v. Tate, 714 So. 2d 252, 1998 La. App. LEXIS 1379 (May 27, 1998).

Defendant’s conviction for the forcible rape of stepdaughter was upheld, because the trial court did not err in denying defendant’s pretrial motions to suppress the inculpatory statements made to police officers at the time of arrest. State v. Atkins, 713 So. 2d 1168, 1998 La. App. LEXIS 1496 (May 27, 1998).

Whether a statement is voluntary is a question of fact; the trial judge’s’s ruling, which is based on conclusions of credibility and weight of the testimony, is entitled to great deference and will not be disturbed on appeal unless there is no evidence to support the ruling. State v. Mathis, 649 So. 2d 92, 1995 La. App. LEXIS 65 (Jan. 25, 1995).

Because the question of whether defendant’s confession was voluntary turned on the credibility of the witnesses, there was sufficient evidence for the trial court to have found defendant’s confession to have been voluntary pursuant to La. Rev. Stat. Ann. § 15:451. State v. Martin, 645 So. 2d 752, 1994 La. App. LEXIS 2722 (Oct. 12, 1994), writ of certiorari denied by La. 94-2787, 650 So. 2d 1174, 1995 La. LEXIS 707 (La. Mar. 10, 1995).

Rights of defendant were not offended, where his inculpatory statements, as testified to by a police officer, did not consist of a verbatim rendition of the conversation between defendant and the officer, due to the officer’s inability to recall every word. State v. Peterson, 619 So. 2d 786, 1993 La. App. LEXIS 1948 (May 27, 1993).

Pursuant to La. Rev. Stat. Ann. § 15:451, the State laid the proper predicate for the admission of defendant’s confession into evidence, where a police officer testified that defendant was advised of his Miranda rights, that defendant made the statement freely and voluntarily, and that the officers did not make any promises or intimidate defendant before the statement was made. State v. Allen, 618 So. 2d 547, 1993 La. App. LEXIS 1643 (Apr. 28, 1993), writ denied by La. 94-2644, 682 So. 2d 751, 1996 La. LEXIS 3256 (La. Nov. 15, 1996).

Where the State failed to establish, under La. Rev. Stat. Ann. § 15:451, that defendant’s confession was not illegally induced by the captain, the court could not determine whether the admission of the statements was harmless error; thus, the conviction was reversed. State v. Hankerson, 604 So. 2d 1330, 1992 La. App. LEXIS 1770 (May 22, 1992).

In the state’s prosecution of defendant for aggravated rape, aggravated kidnapping and armed robbery, the state had met its burden of proving the voluntariness of defendant’s oral statement under La. Rev. Stat. Ann. § 15:451 and La. Code Crim. Proc. Ann. art. 703(D) where a witness refuted defendant’s allegations of promises to speak with the judge or district attorney in exchange for the statement. State v. Toomer, 572 So. 2d 1152, 1990 La. App. LEXIS 2996 (Dec. 18, 1990).

A promise by a police officer to communicate a defendant’s cooperation to the district attorney’s office, is not a sufficient inducement to render a subsequent confession inadmissible pursuant to La. Rev. Stat. Ann. § 15:451. State v. Sanford, 569 So. 2d 147, 1990 La. App. LEXIS 2303 (Oct. 16, 1990), writ denied by 623 So. 2d 1299, 1993 La. LEXIS 2396 (La. 1993).

A defendant who told the police that he shot back in self defense was properly convicted of being a felon in possession of a firearm because the fact that the defendant was shot did not make his statement involuntary. State v. Woods, 553 So. 2d 985, 1989 La. App. LEXIS 2192 (Nov. 16, 1989), writ of certiorari denied by 575 So. 2d 385, 1991 La. LEXIS 424 (La. 1991).

Statement by a law enforcement officer prior to defendant’s confession, that the officer would speak to the Federal Bureau of Investigation and a representative of the U. S. Attorney’s Office to communicate defendant’s cooperation, was not a sufficient inducement to render the subsequent confession inadmissible. State v. Peters, 546 So. 2d 829, 1989 La. App. LEXIS 1298 (June 20, 1989), writ of certiorari denied by 552 So. 2d 378 (La. 1989).

Before the State may introduce a confession for consideration by the jury it must affirmatively prove, as a predicate to the introduction, that the confession was free and voluntary, pursuant to La. Rev. Stat. Ann.§ 15:451 which relates to the introduction of evidence at trial, as opposed to questions of constitutional admissibility raised at a pre-trial motion to suppress the confession (La. Code Crim. Proc. Ann. art. 703). State v. Panepinto, 548 So. 2d 34, 1989 La. App. LEXIS 1260 (June 16, 1989), writ of certiorari denied by 551 So. 2d 1335, 1989 La. LEXIS 2701 (La. 1989).

Defendant’s response to police inquiry concerning a gun was not a confession, and the provisions of La. Rev. Stat. Ann. § 15:451 did not apply to the admissibility of the response. State v. Jenkins, 540 So. 2d 1037, 1989 La. App. LEXIS 279 (Feb. 22, 1989).

When officer’s statements to defendant about his relatives’ potential criminal liability were made as facts, to exhort him to tell the truth, not as threats, they did not render defendant’s subsequent confession involuntary. State v. Massey, 535 So. 2d 1135, 1988 La. App. LEXIS 2470 (Nov. 30, 1988).

Under La. Rev. Stat. Ann. § 15:451 a defendant’s confession to aggravated rape was properly admitted where his interrogators advised him of his constitutional rights, including his right to counsel, even though they also said that they had no way of furnishing an attorney. State v. Worthy, 532 So. 2d 541, 1988 La. App. LEXIS 2118 (Oct. 12, 1988), writ of certiorari denied by 538 So. 2d 610, 1989 La. LEXIS 571 (La. 1989).

Before a confession can be introduced into evidence, the state has the burden of affirmatively proving, pursuant to La. Rev. Stat. Ann. § 15:451 and La. Code Crim. Proc. Ann. art. 703(D), that it was free and voluntary and not made under the influence of fear, duress, menaces, threats, inducements or promises. State v. Hahn, 526 So. 2d 260, 1988 La. App. LEXIS 1113 (May 4, 1988), writ of certiorari denied by 532 So. 2d 150, 1988 La. LEXIS 2151 (La. 1988).

Before a confession can be admitted into evidence, La. Rev. Stat. Ann. § 15:451 requires the state to affirmatively show that it was made freely and voluntarily, and not influenced by fear, duress, intimidation, menaces, threats, inducements, or promises. State v. Wascom, 524 So. 2d 1342, 1988 La. App. LEXIS 922 (Apr. 19, 1988), writ of certiorari denied by 531 So. 2d 470, 1988 La. LEXIS 2180 (La. 1988).

Trial court properly admitted into evidence testimony regarding defendant’s confession to the witness pursuant to La. Rev. Stat. section 15:451 because the witness’s uncontradicted testimony established that defendant spontaneously confessed to the witness, who lived with defendant’s sister, and that the confession was freely and voluntarily made. State v. Brown, 522 So. 2d 1110, 1988 La. App. LEXIS 606 (Feb. 23, 1988), writ denied by 548 So. 2d 1222, 1989 La. LEXIS 2192 (La. 1989).

Although defendant claimed that he did not understand that he was charged with attempted first-degree murder when he made inculpatory statements, the statements were properly admitted where the State showed beyond a reasonable doubt that the statements were made freely, voluntarily, and not under the influence of fear, duress, intimidation, menace, threats, inducements, or promises as per La. Rev. Stat. Ann. § 15:451. State v. Williams, 521 So. 2d 629, 1988 La. App. LEXIS 658 (Feb. 23, 1988).

Pursuant to La. Rev. Stat. Ann. § 15:45.1 trial court did not err in admitting defendant’s statements made to police when he was in the hospital, despite defendant’s later claims that he had been intoxicated at the time of the statements because there was no evidence that he was intoxicated, that he did not fully understand his rights, or that he did not give the statement freely. State v. Brooks, 505 So. 2d 245, 1987 La. App. LEXIS 9235 (Apr. 8, 1987).

In defendant’s murder trial, defendant’s exculpatory and contradictory statements that he made to the police were admissible under La. Rev. Stat. Ann. § 15:451, where the statements were not a confession, and where a police officer testified that he advised defendant of his constitutional rights and obtained defendant’s written waiver of those rights before defendant made his statements. State v. Malveaux, 499 So. 2d 301, 1986 La. App. LEXIS 8306 (Nov. 12, 1986), writ of certiorari denied by 505 So. 2d 1138, 1987 La. LEXIS 9133 (La. 1987).

Where the State showed that defendant understood and voluntarily and knowingly gave his confession for the purposes of La. Rev. Stat. Ann. § 15:451, the confession was properly admitted into evidence. State v. Williams, 499 So. 2d 142, 1986 La. App. LEXIS 8037 (Oct. 29, 1986).

Where the evidence established that defendant’s inculpatory statements were knowingly, freely, and voluntarily made, the confession was properly admitted under La. Rev. Stat. Ann. § 15:451. State v. Myers, 495 So. 2d 411, 1986 La. App. LEXIS 7804 (Oct. 8, 1986).

Since defendant’s confession after being interrogated about a possible incestuous relationship with defendant’s daughter was the product of deputies’ inducements or promises that they would not inform defendant’s employer about the results of their investigation and that defendant’s cooperation would mean that the matter did not have to be handled the “hard way,” defendant’s confession was involuntary and had to be suppressed. State v. Harper, 485 So. 2d 224, 1986 La. App. LEXIS 6253 (Feb. 26, 1986).

A trial court properly denied an armed robbery defendant’s motion to suppress a taped confession where the confession was freely and voluntarily made after Miranda rights had been given. State v. Brown, 481 So. 2d 679, 1985 La. App. LEXIS 10522 (Dec. 26, 1985), writ of certiorari denied by 486 So. 2d 747, 1986 La. LEXIS 6147 (La. 1986).

State met its burden under La. Code Crim. Proc. Ann. art. 703(D) of proving the admissibility of defendant’s confession of the theft of public funds when it showed that the confession was freely made at a meeting with officers initiated by defendant, and, in accordance with La. Rev. Stat. Ann. § 15:451, his statement was free and voluntary and not induced by threats, promises, or coercion. State v. Phillips, 479 So. 2d 515, 1985 La. App. LEXIS 10295 (Nov. 19, 1985).

Defendant’s murder confession was not coerced by threats and promises of the interrogating officers regarding whether they would continue to hold his wife in police custody, and the confession was free and voluntary, and not made under the influence of fear, duress, intimidation, menaces, threats, inducements, or promises, as required by La. Rev. Stat. Ann. § 15:451 as a precondition for its admission in evidence. State v. Horton, 479 So. 2d 528, 1985 La. App. LEXIS 10268 (Nov. 19, 1985), writ of certiorari denied by 493 So. 2d 1215, 1986 La. LEXIS 7158 (La. 1986).

Signing of a waiver of rights form and subsequent inculpatory statements by defendant were considered free and voluntary because defendant was capable of understanding his Miranda rights and his injuries were not so great to impair his thought process. State v. Collins, 470 So. 2d 549, 1985 La. App. LEXIS 9745 (May 29, 1985).

Trial court did not err in admitting defendant’s confession in his trial on charges of attempted manslaughter where the state met its burden of showing that the confession was freely and voluntarily given as required by La. Rev. Stat. Ann. § 15:451. State v. Murphy, 465 So. 2d 811, 1985 La. App. LEXIS 8334 (Feb. 27, 1985).

State sustained its burden pursuant to La. Rev. Stat. Ann. § 15:451 and La. Code Crim. Proc. Ann. art. 703(D) of proving affirmatively that defendant’s statements were made freely and voluntarily and not under the influence of threats, promises, coercion, physical abuse or intimidation because defendant was apprised of his rights on several occasions, indicated his comprehension of those rights, waived those rights, and the investigating officers testified that defendant was not coerced into making any statements. State v. Wilson, 467 So. 2d 503, 1985 La. LEXIS 8035 (Feb. 26, 1985), writ of certiorari denied by 474 U.S. 911, 106 S. Ct. 281, 88 L. Ed. 2d 246, 1985 U.S. LEXIS 5002 (1985).

Pursuant to La. Rev. Stat. Ann. § 15:451, before the State could introduce defendant’s confession of the murder of the convenience store clerk into evidence, it must have proven beyond a reasonable doubt that the statement was free and voluntary, and not made under the influence of fear, duress, intimidation, menaces, threats, inducements, or promises. State v. Kaysen, 464 So. 2d 793, 1985 La. App. LEXIS 8502 (Feb. 11, 1985), writ of certiorari denied by 466 So. 2d 455 (La. 1985).

Defendant’s statement was the product of defendant’s free and rational choice, despite the fact that defendant might not have known of the fatal effects of defendant’s criminal actions in shooting defendant’s wife; thus, defendant’s statement was freely and voluntarily made and was admissible. State v. James, 459 So. 2d 28, 1984 La. App. LEXIS 9613 (Oct. 9, 1984).

Defendant did not contend that the deputies made any specific promises to defendant in an effort to get defendant to make a statement, and any general statements to the effect that it would be better on defendant if defendant cooperated by giving a statement were not promises or inducement designed to extract a confession; thus, defendant’s statement was admissible on the grounds that it was freely and voluntarily made. State v. James, 459 So. 2d 28, 1984 La. App. LEXIS 9613 (Oct. 9, 1984).

In a forgery and theft case, the trial court’s findings that defendant’s inculpatory statements were freely and voluntarily given in a conversation with a bank officer who was not a law enforcement official and in her subsequent warned interrogation by law enforcement, which she voluntarily initiated after requesting counsel, were adequately supported. State v. Wall, 457 So. 2d 1225, 1984 La. App. LEXIS 9619 (Oct. 9, 1984).

In a trial for receiving stolen property, defendant’s oral and written confessions, both made after he waived his Miranda rights, were knowing and voluntary despite defendant’s claim that he was under the influence of illegal drugs at the time; the confessions were admissible under La. Rev. Stat. Ann. § 15:451. State v. Melton, 456 So. 2d 192, 1984 La. App. LEXIS 9504 (Aug. 31, 1984).

A trial court properly refused to suppress a custodial confession made by a defendant charged with two counts of second degree murder in violation of La. Rev. Stat. Ann. § 14:30.1 because the evidence supported the finding that the confession was given freely and voluntarily and not induced by threats, promises, or coercion. State v. Bennett, 454 So. 2d 1165, 1984 La. App. LEXIS 9360 (July 18, 1984), writ of certiorari denied by 460 So. 2d 604, 1984 La. LEXIS 10160 (La. 1984).

State failed to carry its heavy burden in proving that defendant’s confession was voluntary because defendant alleged specific incidents of abuse gave rise to his confession and the State merely offered the testimony of an officer who was not present at the time of the abuse that he did not witness any abuse. State v. Joseph, 454 So. 2d 237, 1984 La. App. LEXIS 9250 (June 29, 1984).

State rebutted, beyond a reasonable doubt, each of defendant’s allegations of impediments to a finding that the confession was freely and voluntarily made; thus, defendant’s statement was obtained properly, none of the defendant’s rights were violated, and the confession’s admission into evidence was proper. State v. Nuccio, 454 So. 2d 93, 1984 La. LEXIS 9377 (June 25, 1984).

Appeals court affirmed a defendant’s first-degree murder conviction and found that, under La. Rev. Stat. Ann. § 15:451, the defendant’s confession was given after the police had advised him of his constitutional rights, was voluntary, and was properly admitted. State v. Birdsong, 452 So. 2d 1236, 1984 La. App. LEXIS 8961 (June 6, 1984), writ of certiorari denied by 457 So. 2d 1200, 1984 La. LEXIS 9716 (La. 1984).

Pursuant to La. Rev. Stat. Ann. § 15:451, defendant’s inculpatory statement was properly admitted because remarks made by the interrogating officer were insufficient to render the statement inadmissible. State v. Wilms, 449 So. 2d 442, 1984 La. LEXIS 8817 (Apr. 2, 1984).

Where defendant’s motion to suppress his confession was based solely on a lack of voluntariness due to his intoxication, he was precluded by La. Code Crim. Proc. Ann. art. 703(F) from later asserting at trial that the confession was not free and voluntary as required under La. Rev. Stat. Ann. § 15:451 where the police failed to advise him of his rights. State v. Wright, 441 So. 2d 1301, 1983 La. App. LEXIS 9666 (Nov. 22, 1983).

Where officer told defendant that the district attorney would be advised that defendant had cooperated, and that the officer would ask the district attorney to look into the possibility of placing defendant on probation, the officer’s remarks did not render defendant’s statement inadmissible. State v. Lastrapes, 443 So. 2d 652, 1983 La. App. LEXIS 9518 (Nov. 9, 1983).

Although the evidence produced at the hearing established that defendant had consumed alcoholic beverages prior to his arrest, the evidence also revealed that the confession, given approximately four hours later, was free and voluntary and followed a thorough explanation of the Miranda warnings. State v. Simmons, 443 So. 2d 512, 1983 La. LEXIS 12547 (Apr. 4, 1983).

Officer’s testimony that defendant was advised of his Miranda rights and that no threats were made was sufficient to establish the voluntariness of the statement under La. Rev. Stat. Ann. § 15:451. State v. Williams, 420 So. 2d 1116, 1982 La. LEXIS 12243 (Oct. 18, 1982).

La. Rev. Stat. Ann. § 15:451 places on the state the burden of proving beyond a reasonable doubt that a confession, which it seeks to introduce, was voluntary, a product of free and rational choice. State v. Lefevre, 419 So. 2d 862, 1982 La. LEXIS 11782 (Sept. 7, 1982;).

A trial court properly denied a motion to suppress confessions made by an individual on trial for two counts of armed robbery; the state satisfied its burden of affirmatively proving that the confessions were freely and voluntarily made after Miranda rights had been given. State v. Dewey, 408 So. 2d 1255, 1982 La. LEXIS 9861 (Jan. 25, 1982).

Defendant’s statement to Louisiana officers pertaining to a Louisiana murder, given in an Arkansas jail while in custody on an unrelated charge was admissible at trial under La. Rev. Stat. Ann. § 15:451 despite his prior refusal to be questioned without his attorney on the unrelated charge; defendant had initiated the contact and had been re-advised of his Miranda rights. State v. Willie, 410 So. 2d 1019, 1982 La. LEXIS 9988 (Jan. 25, 1982).

Where defendants’ confessions to simple burglary were made freely and voluntarily, and the allegations of inducements were not supported by the record, they were admissible under La. Rev. Stat. Ann. § 15:451 and La. Code Crim. Proc. Ann. art. 703(C). State v. Napier, 385 So. 2d 776, 1980 La. LEXIS 7865 (June 23, 1980).

Confession that was not used in its entirety was upheld as correct where the trial judge had redacted the confession to omit references to a defendant’s other criminal offenses other than those he was charged with and where witnesses to the confession testified that the defendant had not been physically attacked or coerced into making his statement that confessed attacking an elderly woman with a pistol but that resulted in her sustaining injuries that led to her death. State v. Williams, 366 So. 2d 1365, 1978 La. LEXIS 5595 (Dec. 15, 1978), remanded by 117 F.3d 863, 1997 U.S. App. LEXIS 17604 (5th Cir. La. 1997), overruled by State v. Mack, 403 So. 2d 8, 1981 La. LEXIS 8646 (La. 1981).

Where an officer testified that defendant appeared to be intoxicated, disoriented, confused, and irrational at the time of his arrest, an oral confession that defendant made at the time of his arrest was inadmissible because defendant’s intoxicated condition prevented defendant from understanding his Miranda rights and from making a free and voluntary confession. State v. Rankin, 357 So. 2d 803, 1978 La. LEXIS 5861 (Apr. 10, 1978).

Although a defendant who was charged with second-degree murder telephoned an attorney upon arrival at the police station, the three statements that the police obtained in the absence of counsel did not violate defendant’s right to counsel because defendant voluntarily gave up the right to counsel and his right to remain silent; the police informed defendant of his rights several times, defendant cooperated with the officers at all times, and thus the trial court did not err in admitting the inculpatory statements. State v. Hebert, 356 So. 2d 991, 1978 La. LEXIS 7276 (Mar. 6, 1978).

State had the burden of establishing the admissibility of defendant’s post-arrest confession by either showing that probable cause existed to arrest defendant or that the causal connection between an unlawful arrest and the confession had been broken. State v. Scott, 355 So. 2d 231, 1977 La. LEXIS 6757 (Dec. 19, 1977).

Defendant’s inculpatory statements were properly admitted, as he was advised of his Miranda rights prior to making each statement and he was not mistreated or coerced into giving the statements; he was not induced to make the second statement by a promise that the first one would not be used. State v. Thompson, 353 So. 2d 235, 1977 La. LEXIS 6770 (Dec. 19, 1977).

In the prosecution of defendant, the State had not borne its burden of proving the confession of defendant free and voluntary under La. Code Crim. Proc. Ann. art. 703 and La. Rev. Stat. Ann. § 15:451 where defendant offered specific testimony of threats by unnamed police officers and of physical abuse by a specified police officer. State v. Hills, 354 So. 2d 186, 1977 La. LEXIS 6776 (Dec. 19, 1977).

In a case charging defendant with receiving stolen things, evidence that defendant called the deputy and volunteered to make a statement, that no threats or promises were made to defendant, that defendant made the statement after the deputy explained his rights, and that the victim made no promises to defendant or spoke to the district attorney on defendant’s behalf supported the trial court’s finding that defendant made the statement freely and voluntarily; thus, the trial court properly admitted the defendant’s statement to the deputy into evidence. State v. Le Jeune, 352 So. 2d 619, 1977 La. LEXIS 5892 (Nov. 14, 1977).

Evidence that defendant had not consumed alcohol for several hours prior to his arrest, and his remarkable recall of that evening’s events indicated that he probably was not so inebriated that his will was overborne or that his inculpatory statement was rendered involuntary. State v. Bias, 352 So. 2d 1011, 1977 La. LEXIS 6720 (Nov. 14, 1977).

Pursuant to La. Rev. Stat. Ann. § 15:451, defendant’s decision to remain silent was not irreversible, and a later change of mind induced by a voluntary decision to confess did not require a conclusion that the delayed confession was involuntary or made without understanding of the confessor’s legal rights in the matter. State v. Rheams, 352 So. 2d 615, 1977 La. LEXIS 6728 (Nov. 14, 1977).

Although the record of defendant’s mental retardation and psychosis established that he was mentally ill, the state met its burden of showing that the defendant’s confessions were voluntary where the psychiatric record established that two doctors had found defendant with little or no psychosis at their last interview with him, and, before that interview, they had examined the transcripts of the confessions and found them to show an intact memory capacity and no evidence of psychosis. State v. Trudell, 350 So. 2d 658, 1977 La. LEXIS 6364 (Sept. 19, 1977).

Trial court did not err in finding that defendants’ confessions were given freely and voluntarily; although the State’s evidence contradicted defendants’ evidence, the trial court’s factual and credibility determinations were entitled to great weight. State v. McSpaddin, 341 So. 2d 868, 1977 La. LEXIS 4970 (Jan. 24, 1977).

Had defendant been allowed to testify about the voluntariness of his inculpatory statement, the State may not have been able to meet its burden of proving affirmatively and beyond a reasonable doubt that defendant’s statement was made freely and voluntarily by defendant and not through coercion; therefore, the case was remanded to give defendant an opportunity to testify as to the voluntariness of his statement. State v. Bias, 337 So. 2d 426, 1976 La. LEXIS 4502 (Sept. 13, 1976).

Defendant’s conviction for murder was affirmed as testimony by police officers as to defendant’s confession, made after receiving oral Miranda warnings and indicating an understanding of such warnings and a desire to make a statement, was properly admissible under the voluntariness requirements of La. Rev. Stat. Ann. § 15:451. State v. Taylor, 336 So. 2d 855, 1976 La. LEXIS 4178 (June 21, 1976).

Based largely on the unrebutted testimony of two officers that no promise of leniency was ever made to defendant in order to persuade him to confess, the trial court did not err in ruling that defendant’s oral inculpatory statement was admissible. State v. Tucker, 332 So. 2d 797, 1976 La. LEXIS 4613 (May 17, 1976).

Defendants’ hearsay confessions contained in an affidavit in support of a search warrant were improperly admitted; no proper foundation was laid because no other confessions or inculpatory statements of defendants were introduced at trial and the affidavit was not admissible as “part” of the search warrant. State v. Lucien, 323 So. 2d 784, 1975 La. LEXIS 4179 (Dec. 8, 1975).

State had the burden of proving the voluntariness of a confession under La. Rev. Stat. Ann. §§ 15:451 and 15:452; although defendant argued he was emotionally upset at the time he gave the statement to police, he admitted that he was clear-headed at the time of the interrogation, and the statement was properly introduced. State v. Diles, 316 So. 2d 396, 1975 La. LEXIS 4397 (July 25, 1975).

Where no officers rebutted defendant’s testimony of mistreatment and other circumstances affirmatively indicated the non-voluntariness of defendant’s confession, the State had not borne its burden of proving that the written confession and two oral statements of defendant were voluntarily made and uninfluenced by intimidation, fear, threats, or physical or mental maltreatment. State v. Monroe, 305 So. 2d 902, 1974 La. LEXIS 4509 (Dec. 2, 1974).

Where a deputy sheriff was allowed to testify that he and another deputy sheriff heard defendant confess that he committed the crime of incest for which he was on trial, but the State did not affirmatively prove that the other deputy sheriff did not coerce the confession, the State failed to establish that the confession was voluntarily and a new trial was ordered. State v. Savell, 238 LA. 758, 116 So. 2d 513, 1959 La. LEXIS 1130 (Dec. 14, 1959).

Defendant’s admission, confirming his guilt of violating gambling laws, was admissible under La. Rev. Stat. Ann. § 15:451 because it was corroborated by two witnesses, and the record showed that the admission was voluntarily and freely made. State v. Domino, 234 LA. 950, 102 So. 2d 227, 1958 La. LEXIS 1162 (Apr. 21, 1958).

In the prosecution of defendant for manslaughter, a witness should not have been allowed to read incriminatory statements to the jury made by defendant where the State had not first laid a foundation in the form of a showing that defendant’s statements were freely and voluntarily made. State v. Clark, 228 LA. 899, 84 So. 2d 452, 1955 La. LEXIS 1434 (Nov. 7, 1955).

A wire recording of a murder confession was properly admitted into evidence because the statement was freely and voluntarily made and because defendant was not entitled to be informed that the statement was being recorded. State v. Alleman, 218 LA. 821, 51 So. 2d 83, 1950 La. LEXIS 1113 (Dec. 11, 1950).

Defendant’s conviction and death sentence for murder could not be set aside because it was established that his confessions were freely and voluntarily made as required by La. Const. 1921, art. I, § 11 (now La. Const. art. I, § 13) and La. Rev. Stat. Ann. § 15:451 as the State laid a proper foundation for the confessions with witnesses who testified that defendant was not subjected to harsh treatment or coercion. State v. Wilson, 217 LA. 470, 46 So. 2d 738, 1950 La. LEXIS 990 (Apr. 24, 1950), affirmed by 341 U.S. 901, 71 S. Ct. 611, 95 L. Ed. 1341, 1951 U.S. LEXIS 2023 (1951).

• Inferences & Presumptions

•• General Overview. — As required by La. Rev. Stat. Ann. § 15:451, the State affirmatively showed that a defendant’s initial inculpatory statement was voluntarily initiated and a subsequent videotaped confession was made voluntarily after consultation with counsel, so a trial court did not err in refusing to suppress the statement and the confession. State v. Daughtery, 563 So. 2d 1171, 1990 La. App. LEXIS 1531 (May 30, 1990), writ of certiorari denied by 569 So. 2d 980, 1990 La. LEXIS 2772 (La. 1990).

• Privileges

•• Marital Privileges

••• Adverse Spousal Testimony

•••• Waiver. — Pursuant to La. Rev. Stat. Ann. § 15:45.1 trial court did not err in admitting defendant’s statements made to police when he was in the hospital, despite defendant’s later claims that he had been intoxicated at the time of the statements because there was no evidence that he was intoxicated, that he did not fully understand his rights, or that he did not give the statement freely. State v. Brooks, 505 So. 2d 245, 1987 La. App. LEXIS 9235 (Apr. 8, 1987).

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor. — In a criminal prosecution for armed robbery, the trial court did not err in admitted defendant’s taped statement to police; the police twice advised defendant of his Miranda rights before taking the recorded statement. State v. Weaver, 873 So. 2d 909, 2004 La. App. LEXIS 1180 (May 12, 2004).

Trial court did not err in denying defendant’s motion to suppress even though defendant did not sign a written waiver of his Miranda rights before making his first statement; the officer’s testimony of defendant’s oral waiver was sufficient to deny the motion. State v. Jenkins, 857 So. 2d 1185, 2003 La. App. LEXIS 2646 (Sept. 30, 2003), writ denied by La. 2004-2533, 916 So. 2d 130, 2005 La. LEXIS 2734 (La. Nov. 28, 2005).

Before a confession or inculpatory statement was admissible evidence against a defendant, it had to be established that the accused who made the statement during custodial interrogation was first advised of his Miranda rights and that the statement was made freely and voluntarily and not under the influence of fear, duress, intimidation, menaces, threats, inducements or promises. State v. Murray, 782 So. 2d 132, 2001 La. App. LEXIS 460 (Feb. 28, 2001), writ denied by La. 2001-1026, 810 So. 2d 1137, 2002 La. LEXIS 653 (La. Feb. 22, 2002), writ denied by La. 2001-1854, 812 So. 2d 650, 2002 La. LEXIS 1031 (La. Mar. 28, 2002), writ denied by La. 2003-0122, 865 So. 2d 716, 2004 La. LEXIS 380 (La. Feb. 6, 2004).

Defendant claimed that the trial judge erred when he concluded, after a hearing held pursuant to La. Code Evid. Ann. art. 104(C) and La. Rev. Stat. Ann. § 15:451, that defendant’s statements were freely and voluntarily given after he had been fully advised of his Miranda rights; the State maintained that defendant’s statements were properly admitted and were not the product of any fear, duress, intimidation, coercion or threats by the deputies, and the court agreed. State v. Coleman, 756 So. 2d 1218, 2000 La. App. LEXIS 757 (Apr. 5, 2000), writ denied by La. 2000-1572, 787 So. 2d 1010, 2001 La. LEXIS 953 (La. Mar. 23, 2001).

Defendant’s response to police inquiry concerning a gun was not a confession, and the provisions of La. Rev. Stat. Ann. § 15:451 did not apply to the admissibility of the response. State v. Jenkins, 540 So. 2d 1037, 1989 La. App. LEXIS 279 (Feb. 22, 1989).

Although a defendant who was charged with second-degree murder telephoned an attorney upon arrival at the police station, the three statements that the police obtained in the absence of counsel did not violate defendant’s right to counsel because defendant voluntarily gave up the right to counsel and his right to remain silent; the police informed defendant of his rights several times, defendant cooperated with the officers at all times, and thus the trial court did not err in admitting the inculpatory statements. State v. Hebert, 356 So. 2d 991, 1978 La. LEXIS 7276 (Mar. 6, 1978).

Trial court did not err in finding that defendants’ confessions were given freely and voluntarily; although the State’s evidence contradicted defendants’ evidence, the trial court’s factual and credibility determinations were entitled to great weight. State v. McSpaddin, 341 So. 2d 868, 1977 La. LEXIS 4970 (Jan. 24, 1977).

State was not required to lay a foundation for reception of a statement defendant made prior to his arrest that was not an admission of an inculpatory fact or an express admission showing the existence of criminal intent. State v. Vernon, 251 LA. 1099, 208 So. 2d 690, 1968 La. LEXIS 2939 (Mar. 25, 1968).

• Relevance

•• Relevant Evidence. — Testimony that police advised defendant of his Miranda rights on three separate occasions was relevant to establish that, when defendant gave a statement, defendant did so with full understanding of his rights. State v. Guillory, 438 So. 2d 1256, 1983 La. App. LEXIS 9300 (Oct. 12, 1983).

• Scientific Evidence

•• Blood Alcohol. — Where defendant was not interrogated at the scene of a fatal car crash and offered exculpatory statements, was taken to the hospital, was advised of his Miranda rights and his rights regarding a blood alcohol test before being questioned, and investigating officers testified that defendant was lucid at that time and appeared to understand his rights, defendant’s statements made to the officers were admissible in his trial for vehicular homicide because they were intelligently and knowingly made after defendant waived his constitutional rights. State v. Benoit, 570 So. 2d 490, 1990 La. App. LEXIS 2645 (Nov. 14, 1990).

MILITARY & VETERANS LAW

• Military Justice

•• Evidence

••• Admissions & Confessions. — State sufficiently rebutted defendant’s claim that the interrogating officer coerced his confession where another officer, who was present during the confession, corroborated the interrogator’s testimony that the confession was free and voluntary. State v. Gordon, 504 So. 2d 1135, 1987 La. App. LEXIS 9110 (Mar. 16, 1987).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Student Contribution: Pretrial Criminal Procedure. 44 La. L. Rev. 613 (November, 1983).

Developments in the Law, 1983-84: A Faculty Symposium: Pre-Trial Criminal Procedure. 45 La. L. Rev. 501 (November, 1984).

Article: Pre-Trial Criminal Procedure. 46 La. L. Rev. 627 (January, 1986).

Note: Louisiana’s Right to Counsel in Light of Moran v. Burbine. 48 La. L. Rev. 201 (September, 1987).

Casenote: State v. Fernandez: A Final Word on the Admission of Juvenile Confessions. 45 Loy. L. Rev. 205 (Spring, 1999).

Comment: Confessions and Inculpatory Statements in Louisiana: The Search for a Protective Standard While Keeping the Rubber Hose Within Reach. 46 Loy. L. Rev. 277 (Spring, 2000).

§ 452. Rights of arrested person as to confession.

No person under arrest shall be subjected to any treatment designed by effect on body or mind to compel a confession of crime.
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CRIMINAL LAW & PROCEDURE

• Interrogation

•• Voluntariness. — Trial court did not err in finding that defendants’ confessions were given freely and voluntarily; although the State’s evidence contradicted defendants’ evidence, the trial court’s factual and credibility determinations were entitled to great weight. State v. McSpaddin, 341 So. 2d 868, 1977 La. LEXIS 4970 (Jan. 24, 1977).

State had the burden of proving the voluntariness of a confession under La. Rev. Stat. Ann. §§ 15:451 and 15:452; although defendant argued he was emotionally upset at the time he gave the statement to police, he admitted that he was clear-headed at the time of the interrogation, and the statement was properly introduced. State v. Diles, 316 So. 2d 396, 1975 La. LEXIS 4397 (July 25, 1975).

Trial judge correctly concluded that a criminal defendant understood and voluntarily signed a waiver of rights form, and that the defendant’s confession was voluntary and admissible into evidence; law-enforcement officers had testified that they did not threaten, use violence, or make promises to obtain the confession. State v. Sims, 310 So. 2d 587, 1975 La. LEXIS 3543 (Mar. 31, 1975).

Where a deputy sheriff was allowed to testify that he and another deputy sheriff heard defendant confess that he committed the crime of incest for which he was on trial, but the State did not affirmatively prove that the other deputy sheriff did not coerce the confession, the State failed to establish that the confession was voluntarily and a new trial was ordered. State v. Savell, 238 LA. 758, 116 So. 2d 513, 1959 La. LEXIS 1130 (Dec. 14, 1959).

• Counsel

•• Effective Assistance

••• Pretrial. — Counsel was not ineffective for not trying to suppress a statement that was voluntarily given, under La. Rev. Stat. Ann. § 15:452, by defendant. State v. Bordes, 738 So. 2d 143, 1999 La. App. LEXIS 1992 (June 16, 1999).

• Trials

•• Burdens of Proof

••• Prosecution. — Although two officers present at defendant’s interrogation testified that they had not physically abused defendant, the State made no effort to rebut the clear testimony of three witnesses regarding defendant’s altered physical condition; explicit fact of defendant having a bruised lip and broken tooth went unrefuted, casting grave doubt upon the State’s claim that it had borne its burden of proving voluntariness beyond a reasonable doubt. State v. Peters, 315 So. 2d 678, 1975 La. LEXIS 4852 (June 23, 1975).

• Defenses

•• Diminished Capacity. — Confession to the murder of his wife by a mildly mentally retarded defendant, who was educated only to an elementary school level, was deemed to be voluntary because he came to a police station and lucidly reported the crime, was functioning as a 12-year-old at time of trial, could read a little, was not medicated or psychotic, and understood the crime with which he had been charged; additionally, although defendant had originally been judged incompetent to assist in his own defense, a treating psychiatrist testified that defendant had been malingering. State v. Jackson, 600 So. 2d 739, 1992 La. App. LEXIS 1365 (May 12, 1992).

EVIDENCE

• Hearsay

•• Exemptions

••• Confessions

•••• General Overview. — Defendant’s confession should have been suppressed as it was the product of the deputies’ deliberate attempt through use of inducements or promises to compel the confession of a crime and was not freely and voluntarily given. State v. Harper, 485 So. 2d 224, 1986 La. App. LEXIS 6253 (Feb. 26, 1986).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: Louisiana’s Right to Counsel in Light of Moran v. Burbine. 48 La. L. Rev. 201 (September, 1987).

Comment: Confessions and Inculpatory Statements in Louisiana: The Search for a Protective Standard While Keeping the Rubber Hose Within Reach. 46 Loy. L. Rev. 277 (Spring, 2000).

§ 453. Confessions obtained by questions and answers.

A confession need not be the spontaneous act of the accused and may be obtained by means of questions and answers.
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CRIMINAL LAW & PROCEDURE

• Interrogation

•• Voluntariness. — Statement to defendant’s wife that she could be charged as an accessory if she were concealing defendant when deputies came to arrest him did not render the defendant’s confession involuntary. State v. Jones, 395 So. 2d 751, 1981 La. LEXIS 7302 (Mar. 2, 1981).

Defendant’s being told, erroneously, after he was viewed in a line-up, during interrogation, that two persons had seen him at the crime scene, did not destroy the voluntary nature of defendant’s confession. State v. Cotton, 341 So. 2d 355, 1976 La. LEXIS 5025 (Dec. 13, 1976).

§ 454. Inapplicability of free and voluntary rule to admissions not involving criminal intent.

The rule that a confession produced by threat or promise is inadmissible in evidence does not apply to admissions not involving the existence of a criminal intent.
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EVIDENCE

• Hearsay

•• Exemptions

••• Confessions

•••• General Overview. — In the prosecution of defendant for manslaughter, a witness should not have been allowed to read incriminatory statements to the jury made by defendant where the State had not first laid a foundation in the form of a showing that defendant’s statements were freely and voluntarily made. State v. Clark, 228 LA. 899, 84 So. 2d 452, 1955 La. LEXIS 1434 (Nov. 7, 1955).


§ 455. Effect of declarations and acts of coconspirators.

Each coconspirator is deemed to assent to or to commend whatever is said or done in furtherance of the common enterprise, and it is therefore of no moment that such act was done or such declaration was made out of the presence of the conspirator sought to be bound thereby, or whether the conspirator doing such act or making such declaration be or be not on trial with his codefendant. Such evidence is controlled by the provisions of the Louisiana Code of Evidence. (Amended by Acts 1988, No. 515, § 5, eff. Jan. 1, 1989.)
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Homicide

••• Murder

•••• General Overview. — Where testimony established a link between defendant and an accomplice in a conspiracy to murder the defendant’s mother, the State did not rely on a co-conspirator’s statement alone to charge the defendant, thus made a prima facie case. State v. Johnson, 438 So. 2d 1091, 1983 La. LEXIS 11391 (Sept. 2, 1983), remanded by 215 F.3d 489, 2000 U.S. App. LEXIS 14207 (5th Cir. La. 2000).

Despite a defendant’s argument that evidence of a similar offense he committed was improperly admitted to prove his intent to commit the charged crime of second degree murder, the trial judge properly invoked an exception to the general rule of the inadmissibility of such evidence and allowed its introduction to negate self-defense and lack of intent. State v. Monroe, 364 So. 2d 570, 1978 La. LEXIS 5424 (Nov. 13, 1978).

•• Inchoate Crimes

••• Conspiracy

•••• General Overview. — Under La. Rev. Stat. Ann. § 15:455 and La. Code Evid. Ann. art. 801(D)(3)(b) certain statements made by joint defendants charged with conspiracy to murder and second degree murder were inadmissible hearsay, because the State failed to present a prima facie case of conspiracy. State v. Myers, 545 So. 2d 981, 1989 La. LEXIS 1483 (June 19, 1989).

Two kidnapped victims were properly permitted to testify as to statements made by a defendant’s co-perpetrator because a conspiracy was shown between the parties and the statements fell within the res gestae exception to the hearsay rule. State v. Carr, 530 So. 2d 579, 1988 La. App. LEXIS 1592 (June 21, 1988), writ of certiorari denied by 533 So. 2d 354, 1988 La. LEXIS 2838 (La. 1988), writ of certiorari denied by 489 U.S. 1098, 109 S. Ct. 1573, 103 L. Ed. 2d 939, 1989 U.S. LEXIS 1586, 57 U.S.L.W. 3635 (1989).

Where, before any fires had occurred, a defendant on trial for conspiracy to commit arson with intent to defraud made various statements about the setting of fires in his home and in his brother’s home, including telling a fireman that his brother was looking for someone to set fire to the brother’s home, and then, after such a fire, telling the fireman that he, the defendant, had started it, there was no error in the admission of such evidence before any conspiracy was established. State v. Allen, 526 So. 2d 1198, 1988 La. App. LEXIS 541 (Apr. 6, 1988), reversed by 539 So. 2d 1232, 1989 La. LEXIS 681 (La. 1989).

Conviction of conspiracy under La. Rev. Stat. Ann. § 15:455 was upheld, where the State presented a prima facie case that defendant was involved in the conspiracy to pass worthless forged checks. State v. Simmons, 518 So. 2d 28, 1987 La. App. LEXIS 10994 (Dec. 22, 1987).

Defendant was properly convicted of aggravated burglary because defendant’s accomplice, who was sitting in a car that was parked in the driveway of the victim’s home, was acting as a lookout and threatened the victim with a gun when she approached him; as a principal and coconspirator with the man with a gun, defendant was legally responsible for the man having a gun. State v. Holmes, 451 So. 2d 1175, 1984 La. App. LEXIS 8917 (May 30, 1984).

Where testimony established a link between defendant and an accomplice in a conspiracy to murder the defendant’s mother, the State did not rely on a co-conspirator’s statement alone to charge the defendant, thus made a prima facie case. State v. Johnson, 438 So. 2d 1091, 1983 La. LEXIS 11391 (Sept. 2, 1983), remanded by 215 F.3d 489, 2000 U.S. App. LEXIS 14207 (5th Cir. La. 2000).

Under La. Rev. Stat. Ann. § 15:455, each coconspirator is deemed to assent to or to command whatever is said or done in furtherance of the common enterprise; it was of no moment whether the conspirator doing such act or making such declaration be or be not on trial with his codefendant; but to have this effect a prima facie case of conspiracy must have been established. State v. Gutter, 393 So. 2d 700, 1981 La. LEXIS 6863 (Jan. 26, 1981).

In defendant’s murder trial, the trial court did not err in charging the jury on conspiracy where there was evidence that defendant and another man had agreed or combined for the specific purposes of committing the robbery and murder of the victim. State v. Clark, 387 So. 2d 1124, 1980 La. LEXIS 8339 (June 23, 1980), writ of certiorari denied by 449 U.S. 1103, 101 S. Ct. 900, 66 L. Ed. 2d 830 (1981).

Trial judge properly charged the jury on the law of conspiracy in defendant’s trial for murder, based on the law of principals, where the prosecution established a prima facie case of conspiracy, even though defendant was not charged with the crime. State v. Sheppard, 350 So. 2d 615, 1977 La. LEXIS 4678 (Sept. 19, 1977).

Defendant’s robbery conviction was reversed as the trial court allowed the prosecutor to argue conspiracy without first establishing a prima facie case of conspiracy, which required independent corroborating evidence other than the co-conspirator’s statements. State v. Carter, 326 So. 2d 848, 1975 La. LEXIS 4120 (Dec. 8, 1975).

In a felony murder trial involving two co-defendants, the trial court properly instructed the jury on criminal conspiracy under La. Rev. Stat. Ann. § 14:26 because the issue of conspiracy was relevant in all multiple-defendant cases. State v. Kaufman, 278 So. 2d 86, 1972 La. LEXIS 5297 (Dec. 11, 1972).

When evidence of a conspiracy is admitted over the objection of one or more defendants that it is hearsay as to them, the judge, under the provisions of La. Rev. Stat. Ann. § 15:455, may then caution the jury as to its effect among the accused; but La. Rev. Stat. Ann. § 15:455 does not warrant a separate and independent instruction in the general charge on the entire substantive law of conspiracy. State v. Skinner, 251 LA. 300, 204 So. 2d 370, 1967 La. LEXIS 2556 (June 5, 1967).

Trial judge, under La. Rev. Stat. Ann. § 15:455 did not abuse his discretion in permitting the playing of two recordings of alleged meetings involving a co-conspirator’s conversation outside of the presence of the defendants; the acts and declarations of the co-conspirator were imputable to the defendants once the conspiracy was established, even though the coconspirator was not tried jointly with the defendants. State v. Melerine, 236 LA. 929, 109 So. 2d 471, 1959 La. LEXIS 967 (Feb. 16, 1959).

•• Miscellaneous Offenses

••• Riot, Rout & Unlawful Assembly

•••• General Overview. — Prosecution witnesses were properly allowed to relate statements made by a Muslim leader shortly before a riot erupted pursuant to La. Rev. Stat. Ann. § 15:455 because a prima facie case of conspiracy between the leader and those charged with having incited and participated in a riot in which the death of a person occurred, a violation of La. Rev. Stat. Ann. §§ 14:329.1 through 14:329.8, had been established. State v. Bell, 346 So. 2d 1090, 1977 La. LEXIS 5751 (May 16, 1977).

• Defenses

•• Self-Defense. — Despite a defendant’s argument that evidence of a similar offense he committed was improperly admitted to prove his intent to commit the charged crime of second degree murder, the trial judge properly invoked an exception to the general rule of the inadmissibility of such evidence and allowed its introduction to negate self-defense and lack of intent. State v. Monroe, 364 So. 2d 570, 1978 La. LEXIS 5424 (Nov. 13, 1978).

• Jury Instructions

•• General Overview. — When evidence of a conspiracy is admitted over the objection of one or more defendants that it is hearsay as to them, the judge, under the provisions of La. Rev. Stat. Ann. § 15:455, may then caution the jury as to its effect among the accused; but La. Rev. Stat. Ann. § 15:455 does not warrant a separate and independent instruction in the general charge on the entire substantive law of conspiracy. State v. Skinner, 251 LA. 300, 204 So. 2d 370, 1967 La. LEXIS 2556 (June 5, 1967).

•• Objections. — In defendant’s murder trial, the trial court did not err in charging the jury on conspiracy where there was evidence that defendant and another man had agreed or combined for the specific purposes of committing the robbery and murder of the victim. State v. Clark, 387 So. 2d 1124, 1980 La. LEXIS 8339 (June 23, 1980), writ of certiorari denied by 449 U.S. 1103, 101 S. Ct. 900, 66 L. Ed. 2d 830 (1981).

In a felony murder trial involving two co-defendants, the trial court properly instructed the jury on criminal conspiracy under La. Rev. Stat. Ann. § 14:26 because the issue of conspiracy was relevant in all multiple-defendant cases. State v. Kaufman, 278 So. 2d 86, 1972 La. LEXIS 5297 (Dec. 11, 1972).

•• Particular Instructions

••• General Overview. — Trial judge properly charged the jury on the law of conspiracy in defendant’s trial for murder, based on the law of principals, where the prosecution established a prima facie case of conspiracy, even though defendant was not charged with the crime. State v. Sheppard, 350 So. 2d 615, 1977 La. LEXIS 4678 (Sept. 19, 1977).

EVIDENCE

• Hearsay

•• Exceptions

••• General Overview. — Where the State’s entire theory of the case in defendant’s trial for simple burglary was predicated upon defendant’s guilt by association with an alleged co-conspirator, proof beyond a reasonable doubt that such conspiracy existed was necessary before the hearsay evidence of the co-conspirator was admissible under La. Rev. Stat. Ann. § 15:455. State v. Meredith, 403 So. 2d 712, 1981 La. LEXIS 10173 (Sept. 8, 1981).

La. Rev. Stat. Ann. § 15:455 effectively allows the introduction of statements made out of court by a co-conspirator of defendant, if the statements were made in furtherance of the conspiracy, provided that first a prima facie case of conspiracy is established; statements admitted under the exception are used to prove the guilt of defendant. State v. Williams, 385 So. 2d 214, 1980 La. LEXIS 7856 (June 23, 1980), writ of certiorari denied by 449 U.S. 1017, 101 S. Ct. 580, 66 L. Ed. 2d 478, 1980 U.S. LEXIS 4179, 49 U.S.L.W. 3409 (1980).

•• Exemptions

••• Statements by Coconspirators

•••• General Overview. — Under La. Rev. Stat. Ann. § 15:455 and La. Code Evid. Ann. art. 801(D)(3)(b) certain statements made by joint defendants charged with conspiracy to murder and second degree murder were inadmissible hearsay, because the State failed to present a prima facie case of conspiracy. State v. Myers, 545 So. 2d 981, 1989 La. LEXIS 1483 (June 19, 1989).

Even though defendant was not charged with conspiracy, the hearsay statements of his coconspirators were admissible under La. Rev. Stat. Ann. § 15:455 as defendant had notice of the State’s intention to use the hearsay statements of coconspirators at trial and the evidence clearly showed a conspiracy involving defendant. State v. Guillory, 544 So. 2d 643, 1989 La. App. LEXIS 1008 (May 24, 1989), writ of certiorari denied by 551 So. 2d 1334, 1989 La. LEXIS 2699 (La. 1989).

Two kidnapped victims were properly permitted to testify as to statements made by a defendant’s co-perpetrator because a conspiracy was shown between the parties and the statements fell within the res gestae exception to the hearsay rule. State v. Carr, 530 So. 2d 579, 1988 La. App. LEXIS 1592 (June 21, 1988), writ of certiorari denied by 533 So. 2d 354, 1988 La. LEXIS 2838 (La. 1988), writ of certiorari denied by 489 U.S. 1098, 109 S. Ct. 1573, 103 L. Ed. 2d 939, 1989 U.S. LEXIS 1586, 57 U.S.L.W. 3635 (1989).

Where, before any fires had occurred, a defendant on trial for conspiracy to commit arson with intent to defraud made various statements about the setting of fires in his home and in his brother’s home, including telling a fireman that his brother was looking for someone to set fire to the brother’s home, and then, after such a fire, telling the fireman that he, the defendant, had started it, there was no error in the admission of such evidence before any conspiracy was established. State v. Allen, 526 So. 2d 1198, 1988 La. App. LEXIS 541 (Apr. 6, 1988), reversed by 539 So. 2d 1232, 1989 La. LEXIS 681 (La. 1989).

Defendant’s right to confront her witnesses was not violated when a third party’s statements of a planned murder were introduced at the defendant’s trial, because the hearsay statements were an admission by a coconspirator and thus an exception to hearsay under La. Rev. Stat. Ann. § 15:455. State v. Ester, 458 So. 2d 1357, 1984 La. App. LEXIS 9885 (Oct. 31, 1984), writ of certiorari denied by 464 So. 2d 313, 1985 La. LEXIS 8249 (La. 1985).

A jail trustee’s testimony, regarding a conversation between two inmates that defendant was going to bring them drugs to distribute in the jail, was not admissible as an admission of a co-conspirator where the state failed to establish prima facia proof of a conspiracy prior to its attempt to introduce the trustees’ testimony. State v. Dore, 443 So. 2d 644, 1983 La. App. LEXIS 9513 (Nov. 9, 1983).

Where testimony established a link between defendant and an accomplice in a conspiracy to murder the defendant’s mother, the State did not rely on a co-conspirator’s statement alone to charge the defendant, thus made a prima facie case. State v. Johnson, 438 So. 2d 1091, 1983 La. LEXIS 11391 (Sept. 2, 1983), remanded by 215 F.3d 489, 2000 U.S. App. LEXIS 14207 (5th Cir. La. 2000).

Where the State’s entire theory of the case in defendant’s trial for simple burglary was predicated upon defendant’s guilt by association with an alleged co-conspirator, proof beyond a reasonable doubt that such conspiracy existed was necessary before the hearsay evidence of the co-conspirator was admissible under La. Rev. Stat. Ann. § 15:455. State v. Meredith, 403 So. 2d 712, 1981 La. LEXIS 10173 (Sept. 8, 1981).

Codefendant’s statements to the potential purchaser of the stolen television set fell within the statutory exception to the hearsay rule, La. Rev. Stat. § 15:455 because each conspirator was deemed to have assented to whatever was said or done by a coconspirator in furtherance of the common enterprise and the State had already established a conspiracy. State v. Provo, 396 So. 2d 1298, 1981 La. LEXIS 7630 (Apr. 6, 1981).

Trial court erred in admitting a statement by a co-conspirator that implicated defendant in a theft; the evidence was inadmissible hearsay under former La. Rev. Stat. Ann. § 15:434 (now La. Code Evid. Ann. art. 802), and did not qualify as an exception under La. Rev. Stat. Ann. § 15:455 since it was made after the co-conspirator was arrested and the supposed conspiracy was at an end. State v. Boudreaux, 396 So. 2d 1303, 1981 La. LEXIS 7623 (Apr. 6, 1981).

Statement made by defendant’s co-conspirator to a witness immediately after the accomplishment of their crime while the co-conspirators were still together in the automobile used in the crime was properly admitted into evidence under La. Rev. Stat. Ann. § 15:455. State v. Brumfield, 329 So. 2d 181, 1976 La. LEXIS 3874 (Mar. 30, 1976).

Trial judge, under La. Rev. Stat. Ann. § 15:455 did not abuse his discretion in permitting the playing of two recordings of alleged meetings involving a co-conspirator’s conversation outside of the presence of the defendants; the acts and declarations of the co-conspirator were imputable to the defendants once the conspiracy was established, even though the coconspirator was not tried jointly with the defendants. State v. Melerine, 236 LA. 929, 109 So. 2d 471, 1959 La. LEXIS 967 (Feb. 16, 1959).

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor. — Trial court erred in admitting a statement by a co-conspirator that implicated defendant in a theft; the evidence was inadmissible hearsay under former La. Rev. Stat. Ann. § 15:434 (now La. Code Evid. Ann. art. 802), and did not qualify as an exception under La. Rev. Stat. Ann. § 15:455 since it was made after the co-conspirator was arrested and the supposed conspiracy was at an end. State v. Boudreaux, 396 So. 2d 1303, 1981 La. LEXIS 7623 (Apr. 6, 1981).

•• Preliminary Questions

••• General Overview. — Where, before any fires had occurred, a defendant on trial for conspiracy to commit arson with intent to defraud made various statements about the setting of fires in his home and in his brother’s home, including telling a fireman that his brother was looking for someone to set fire to the brother’s home, and then, after such a fire, telling the fireman that he, the defendant, had started it, there was no error in the admission of such evidence before any conspiracy was established. State v. Allen, 526 So. 2d 1198, 1988 La. App. LEXIS 541 (Apr. 6, 1988), reversed by 539 So. 2d 1232, 1989 La. LEXIS 681 (La. 1989).

• Relevance

•• Prior Acts, Crimes & Wrongs. — Despite a defendant’s argument that evidence of a similar offense he committed was improperly admitted to prove his intent to commit the charged crime of second degree murder, the trial judge properly invoked an exception to the general rule of the inadmissibility of such evidence and allowed its introduction to negate self-defense and lack of intent. State v. Monroe, 364 So. 2d 570, 1978 La. LEXIS 5424 (Nov. 13, 1978).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Discussion of provisions related to off-duty witness fees for law enforcement officers., OPINION No. 86-449, La. Atty. Gen. Op. No. 1986-449; 1986 La. AG LEXIS 485.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1983-84: A Faculty Symposium: Evidence. 45 La. L. Rev. 309 (November, 1984).

Comment: Confessions and Inculpatory Statements in Louisiana: The Search for a Protective Standard While Keeping the Rubber Hose Within Reach. 46 Loy. L. Rev. 277 (Spring, 2000).

PART 7. DOCUMENTARY EVIDENCE.

§ 456. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

§ 457. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

§ 458. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

§ 459. Use of records or documents of trial court as evidence.

Whenever, during the trial of any criminal case, either party may desire to offer in evidence any record, paper or document belonging to the files or records of the court in which the trial is proceeding, the presiding judge shall, at the request of such party, direct the clerk to produce such record, document or paper, in order that the same may be used in evidence; and it shall not be necessary for the clerk in any such case to make a copy of such record, document or paper.
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EVIDENCE

• Authentication

•• Self-Authentication. — In an armed robbery case, State’s exhibits pertaining to defendant including a photostatic copy of microfilm of an arrest record and a computer printout of the records of the department of corrections were admissible as they were properly certified by the custodian of records and authenticated. State v. Gipson, 850 So. 2d 973, 2003 La. App. LEXIS 1859 (June 25, 2003), writ of certiorari denied by La. 2003-2238, 865 So. 2d 75, 2004 La. LEXIS 307 (La. Jan. 30, 2004).

• Relevance

•• Sex Offenses

••• Rape Shield Laws. — Trial court’s refusal to allow the victim to be questioned about whether she had ever committed acts of prostitution was affirmed; the “rape shield statute” excluded evidence of her prior sexual conduct except for incidents involving defendant. State v. Jenkins, 456 So. 2d 174, 1984 La. App. LEXIS 9399 (Aug. 22, 1984).

GOVERNMENTS

• Courts

•• Court Records. — Copies of the transcript of an extradition proceeding were not admissible at a hearing on defendant’s motion to suppress all identification by the robbery victims and a witness, as there was no proper certification by the out-of-state court. State v. McCray, 337 So. 2d 1158, 1976 La. LEXIS 4439 (Oct. 6, 1976).

§ 460. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

§ 460.1. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

PART 8. COMPETENCY OF WITNESSES.

§ 461. [Repealed.]

Repealed by Acts 1992, No. 376, § 6, effective January 1, 1993.

TREATISES AND LAW REVIEWS

Louisiana Treatises. — Louisiana Code of Evidence Practice Guide Article 504 > CHAPTER 5. TESTIMONIAL PRIVILEGES > Article 504. Spousal Confidential Communications Privilege.

§ 462. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

§ 463. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

§ 464. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

§ 465. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

§ 466. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

§ 467. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

§ 468. Duty to testify as to bribery or corruptly influencing voters; immunity.

Any person may be compelled to testify in any lawful proceeding against another charged with commercial bribery, public bribery, bribery of voters or corrupt influencing, and shall not be permitted to withhold his testimony upon the ground that it may incriminate him or expose him to public infamy; but such testimony shall not afterwards be used against him in any judicial proceeding, except for perjury in giving such testimony.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Self-Incrimination Privilege. — In determining that a defendant had waived the privilege against self-incrimination by testifying before a federal grand jury, the court rejected the defendant’s contention that the defendant was immune from prosecution under La. Const. art. 19, § 13 (1921), which was in effect at the time but was now codified at La. Rev. Stat. Ann. § 15:468, and overruled the trial court’s ruling sustaining the defendant’s motions to quash indictments based on the defendant’s grand jury testimony. State v. Wallace, 321 So. 2d 349, 1975 La. LEXIS 4076 (Nov. 4, 1975).

CRIMINAL LAW & PROCEDURE

• Grand Juries

•• Self-Incrimination Privilege

••• Invocation by Witnesses

•••• General Overview. — Witness in a grand jury bribery investigation could not assert his state constitutional privilege against self-incrimination in relation to state offenses, because he was entitled to immunity from prosecution, but he could assert his Fifth Amendment right to protect himself from pending federal gambling charges. State v. Dominguez, 228 LA. 284, 82 So. 2d 12, 1955 La. LEXIS 1364 (May 23, 1955), limited by State v. Ford, 233 LA. 992, 99 So. 2d 320, 1957 La. LEXIS 1370 (1957).

• Trials

•• Defendant’s Rights

••• Right to Remain Silent

•••• Self-Incrimination Privilege. — Defendant’s testimony before the grand jury was not compelled because defendant was informed of his right against self-incrimination and that he could invoke that right; defendant chose to testify and the bill of information charging bribery was valid. State v. Nattin, 316 So. 2d 115, 1975 La. LEXIS 4504 (June 23, 1975).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: Constitutional Law—Public Employee’s Privilege Against Self-Incrimination. 44 Tul. L. Rev. 813 (June, 1970).

§ 469. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

TREATISES AND LAW REVIEWS

Louisiana Treatises. — Louisiana Code of Evidence Practice Guide Article 601 > CHAPTER 6. WITNESSES > Article 601. General Rule of Competency.

§ 469.1. Receipt of testimony from victims of certain crimes who are fifteen years of age or younger; closed session of court or in chambers; procedure.

In cases of simple rape, attempted simple rape, aggravated rape, attempted aggravated rape, forcible rape, attempted forcible rape, or carnal knowledge of a juvenile in which the victim is a child of fifteen years of age or younger, the court, upon its own motion or that of the defendant or state, may order that the testimony of such victim be heard either in closed session of court or in the judge’s chambers, in the presence of the judge or jury, the defendant, counsel for the defendant, the family of the defendant, the parents or parent of the victim, the attorney for the state, a reasonable but limited number of members of the public which the court may allow in its discretion under these circumstances, and any other party which the court determines has a valid interest in the proceedings. (Added by Acts 1980, No. 466, § 1.)

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1983-84: A Faculty Symposium: Criminal Trial Procedure. 45 La. L. Rev. 263 (November, 1984).

Developments in the Law, 1981-1982: A Symposium: Criminal Trial Procedure. 43 La. L. Rev. 375 (November, 1982).

§ 470. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

TREATISES AND LAW REVIEWS

Louisiana Treatises. — Louisiana Code of Evidence Practice Guide Article 606 > CHAPTER 6. WITNESSES > Article 606. Disqualification of Juror as Witness.

§ 471. Grand jurors and district attorneys incompetent to testify as to grand jury proceedings; perjury cases.

No grand juror or district attorney is competent to testify as to anything that took place before the grand jury during its sessions, or to testify upon what evidence any indictment was found, or that it was found upon insufficient evidence, or without evidence; but the grand jurors and the district attorney are competent witnesses both for the state and for the defense in any prosecution for perjury or false swearing, alleged to have been committed before the grand jury, and as authorized by Louisiana Code of Evidence Article 606. (Amended by Acts 1988, No. 515, § 5, eff. Jan. 1, 1989.)
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CRIMINAL LAW & PROCEDURE

• Grand Juries

•• Secrecy

••• General Overview. — State was not permitted to use the record of a grand jury proceeding to impeach a defense witness at trial, as to permit the violation of grand jury secrecy for such purposes would have run counter to the strongest policy consideration supporting grand jury secrecy, which was to encourage the free disclosure of information relative to crime; La. Rev. Stat. Ann. § 15:471 permits grand jurors and the district attorney to testify concerning grand jury proceedings only in a prosecution for perjury or false swearing, and this did not allow the district attorney to use the record of a grand jury proceeding to impeach a witness at the trial. State v. Terrebonne, 256 LA. 385, 236 So. 2d 773, 1970 La. LEXIS 3690 (June 8, 1970).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: An Overview of the New Louisiana Code of Evidence — Its Imperfections and Uncertainties. 49 La. L. Rev. 697 (January, 1989).

Article: Evidence. 46 La. L. Rev. 463 (January, 1986).

Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

§ 472. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

§ 473. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

§ 474. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

§ 475. [Repealed.]

Repealed by Acts 1992, No. 376, § 6, effective January 1, 1993.

§ 476. [Repealed.]

Repealed by Acts 1992, No. 376, § 6, effective January 1, 1993.

§ 477. [Repealed.]

Repealed by Acts 1992, No. 376, § 6, effective January 1, 1993.

§ 477.1. Privileged communications to “crime stoppers” organizations.

A. As used in this Section, the following terms shall have the following meanings unless the context clearly requires otherwise:

(1) “Crime stoppers organization” means a private, nonprofit organization that accepts and expends donations for rewards to persons who report to the organization information concerning criminal activity and that forwards the information to the appropriate law enforcement agency.

(2) “Privileged communication” means a statement by any person, in any manner whatsoever, to a crime stoppers organization for the purpose of reporting alleged criminal activity.

B. No person shall be required to disclose, by way of testimony or otherwise, a privileged communication between a person who submits a report of alleged criminal activity to a crime stoppers organization and the person who accepts the report on behalf of a crime stoppers organization or to produce, under subpoena, any records, documentary evidence, opinions, or decisions relating to such privileged communication:

(1) In connection with any criminal case or proceeding.

(2) By way of any discovery procedure.

C. Any person arrested or charged with a criminal offense may petition the court for an in camera inspection of the records of a privileged communication concerning such person made to a crime stoppers organization. The petition shall allege facts showing that such records would provide evidence favorable to the defendant and relevant to the issue of guilt or punishment. If the court determines that the person is entitled to all or any part of such records, it may order production and disclosure as it deems appropriate. (Acts 1985, No. 790, § 1.)

CROSS REFERENCES

Louisiana Law. — Probation; fees; certified crime stoppers organizations, see La. C.Cr.P. Art. 895.4.
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CRIMINAL LAW & PROCEDURE

• Trials

•• Defendant’s Rights

••• Right to Confrontation. — La. Rev. Stat. Ann. § 15:477.1 did not deny defendant his constitutional right of confrontation by creating a privilege for a tip which led to defendant’s inclusion in a photo array, because the informant neither provided evidence used at trial nor testified, and thus was not a “witness.” State v. Collier, 522 So. 2d 584, 1988 La. App. LEXIS 657 (Feb. 23, 1988), reversed by 553 So. 2d 815, 1989 La. LEXIS 2955 (La. 1989).

EVIDENCE

• Privileges

•• Government Privileges

••• Official Information Privilege

•••• Reports Privilege. — There is nothing in the wording of La. Rev. Stat. § 15:477.1 that allows a particular law enforcement agency to demand that it is the appropriate agency to receive information from a crime stoppers organization. The absence of a named law enforcement agency in the statute gives crime stoppers organizations the discretion to determine which law enforcement agency is the appropriate one for delivery of information it chooses to share. Lee v. Metro. Crime Comm’n of New Orleans, Inc., 826 So. 2d 565, 2002 La. App. LEXIS 2592 (Aug. 7, 2002).

La. Rev. Stat. § 15:477.1 does not create a duty to disclose or report on the part of crime stoppers organizations. La. Rev. Stat. § 15:477.1 defines a crime stoppers organization as one that forwards information it receives about criminal activity to the appropriate law enforcement agency, but it does not mandate that such information be forwarded; the statute does not state that information “must” be forwarded or “shall” be forwarded. Lee v. Metro. Crime Comm’n of New Orleans, Inc., 826 So. 2d 565, 2002 La. App. LEXIS 2592 (Aug. 7, 2002).

Where crime stoppers organization had no duty under statute toforward information of criminal activity to sheriff, sheriff had no cause of action to force organization to disclose or report such information to sheriff. Lee v. Metro. Crime Comm’n of New Orleans, Inc., 826 So. 2d 565, 2002 La. App. LEXIS 2592 (Aug. 7, 2002).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — C.Cr.P. Art. 895.3 assessing a fee for defendants placed on probation does not apply to juvenile adjudications. Opinion No. 91-588, La. Atty. Gen. Op. No. 1991-588; 1991 La. AG LEXIS 487.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: The Current State of Evidentiary Privileges in Louisiana. 49 La. L. Rev. 733 (January, 1989).

§ 477.2. Privileged communications; public records exception for state governmental agencies; citizens hotline for alleged fraud, abuse, or wrongdoing.

A. As used in this Section, the following terms shall have the following meanings unless the context clearly requires otherwise:

(1) “Hotline” or “call center” means a method or system created or established to accept any form of communication, whether telephonic, electronic, oral, or written, which is sent to the Department of Justice or to the Department of Health and Hospitals, for the purposes of providing the citizens of Louisiana a means to report or provide information relating to alleged fraud, abuse, or wrongdoing.

(2) “Privileged communication” means a statement, oral or written, initiated by a person and submitted to an agency listed in Paragraph (1) of this Subsection for the purposes of reporting any allegation of wrongdoing, public fraud, abuse, or Medicare or Medicaid complaints, involving any person or legal entity or any governmental agency, public employee, or appointed or elected official.

B. No agency which is listed in Paragraph (A)(1) of this Section or official thereof shall be required to disclose, by way of testimony or public records request, any written or oral complaint, whether telephonic or electronic, provided to a hotline or call center of the agencies listed in Paragraph (A)(1) of this Section for the purposes of reporting or providing information regarding alleged fraud, abuse, or wrongdoing. The reported information and the identity of the persons reporting the information shall be considered privileged communications and shall be exempt from the provisions of law relative to public records as provided in R.S. 44:4.1(B)(7).

C. The privilege shall cease only:

(1) When the person is compelled to testify on behalf of the state on the matter; or

(2) Upon motion of any person arrested for or charged with a criminal offense who petitions the court for an in camera inspection of the records of a privileged communication described in Subsection B of this Section alleging facts showing that such records would provide evidence favorable to the defendant and relevant to the issue of guilt or punishment and the court determines that the person is entitled to all or any part of such records based upon a finding that it contains exculpatory evidence. (Acts 2005, No. 250, § 1, eff. Aug. 15, 2005.)

CROSS REFERENCES

Louisiana Law. — Exceptions, see La. R.S. 44:4.1.

§ 478. [Repealed.]

Repealed by Acts 1992, No. 376, § 6, effective January 1, 1993.

PART 9. CHARACTER EVIDENCE. [REPEALED.]

§ 479. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

§ 480. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

§ 481. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

§ 482. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

§ 483. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

PART 10. IMPEACHING AND CORROBORATIVE EVIDENCE. [REPEALED.]

§ 484. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

§ 485. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

§ 486. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

§ 487. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

§ 488. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

§ 489. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

§ 490. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

§ 491. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

§ 492. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

§ 493. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

§ 494. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

§ 495. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

§ 496. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

§ 497. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

§ 498. [Repealed.]

Repealed by Acts 1988, No. 515, § 8, effective January 1, 1989.

PART 11. EVIDENCE FROM CRIMINALISTICS LABORATORIES.

§ 499. Certificates of analysis.

A. All criminalistics laboratories established by laws of this state or by laws of the United States, and all coroners, forensic pathologists, and other persons, partnerships, corporations, and other legal entities practicing in fields of knowledge and expertise in the gathering, examination, and analysis of evidence by scientific means are authorized to make proof of examination and analysis of physical evidence by the certificate of the person making the examination or analysis. Such certificate shall list:

(1) The date and time such evidence was delivered to such facility.

(2) The name of the person making such delivery, and the person receiving same.

(3) A brief description of the evidence.

(4) The type of examination or analysis requested.

(5) The name of the person making the examination or analysis.

(6) The date or dates of the examination or analysis.

(7) The results of the examination or analysis.

B. The certificate shall give the name and address of the facility in which the examination or analysis was made, and shall be signed by the person making the examination or analysis.

C. Criminalistics laboratories are authorized to utilize electronic signatures in order to comply with the provisions of Subsection B of this Section once final review of the certificate of analysis is completed. For purposes of this Section, “electronic signature” shall mean an electronic sound, symbol, or process attached to or logically associated with a record and executed or adopted by a person with the intent to sign the record.

D. All organizations, entities, or persons issuing certificates as set forth in this Section shall retain and provide upon written request all of the following:

(1) A description of each analyst’s educational background, training, and experience.

(2) A listing of all accreditations held by the laboratory or individual. (Added by Acts 1976, No. 439, § 1; Amended by Acts 1986, No. 675, § 1; Acts 2004, No. 382, § 1, eff. Aug. 15, 2004; Acts 2010, No. 693, § 1, eff. Aug. 15, 2010; Acts 2012, No. 69, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 69 substituted “making the examination or analysis” for “in charge of the facility in which such examination and analysis is made” in the first sentence of the introductory language of (A).

2010 Amendments. — The 2010 amendment by No. 693 deleted “and by the person in charge of the facility” at the end of (B); and added (D).

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute made a minor punctuation change in subsection (C), as amended by Acts 2004, No. 382, § 1.

2004 Amendments. — Acts 2004, No. 382, § 1, effective August 15, 2004, added (C).

CROSS REFERENCES

Louisiana Law. — Admissibility, see La. R.S. 15:500.

Notice of opposing party and opportunity to cross-examine expert; certification of subpoena request, see La. R.S. 15:501.
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CRIMINAL LAW & PROCEDURE

• Discovery & Inspection

•• Discovery by Defendant

••• General Overview. — Defendant’s argument that his trial counsel was ineffective for failing to object to the State’s failure to provide notice as required by La. Rev. Stat. § 15:499 concerning its intention to use a crime lab report was without merit where it was shown that the State did provide notice. State v. McGee, 757 So. 2d 50, 2000 La. App. LEXIS 668 (Feb. 23, 2000), writ denied by La. 2000-0877, 772 So. 2d 121, 2000 La. LEXIS 2961 (La. Oct. 27, 2000), writ of certiorari denied by 535 U.S. 969, 122 S. Ct. 1435, 152 L. Ed. 2d 379, 2002 U.S. LEXIS 2160, 70 U.S.L.W. 3614 (2002).

EVIDENCE

• Authentication

•• General Overview. — Certificates of analysis were deemed to have complied with the requirements of La. Rev. Stat. Ann. § 15:499, even though they did not state that the persons who signed the certificates were the same persons who performed the analysis, where a detective testified that the signature on the certificate was that of the chemist who conducted the analysis. State v. Joseph, 685 So. 2d 237, 1996 La. App. LEXIS 2883 (Nov. 14, 1996), remanded by La. 96-2998, 693 So. 2d 782, 1997 La. LEXIS 1624 (La. May 9, 1997).

Failure to strictly adhere to the requirements of La. Rev. Stat. Ann. § 15:499 did not prevent admission of the crime lab certificate into evidence. State v. Hopkins, 649 So. 2d 673, 1994 La. App. LEXIS 2949 (Nov. 2, 1994).

Defendant was not prejudiced by the admission of a laboratory certificate that identified the contents of two plastic bags as marijuana where the State did not rely on La. Rev. Stat. Ann. § 15:499 et seq. for meeting its burden of proving that the suspected substance was marijuana or to establish the proper chain of custody but elected to prove these issues by the testimony of witnesses; therefore, the certificate did not represent prima facie proof of its content or of proper custody under La. Rev. Stat. Ann. § 15:500. State v. King, 471 So. 2d 1181, 1985 La. App. LEXIS 9011 (June 26, 1985).

•• Chain of Custody. — In prosecuting a defendant for the distribution of cocaine, the State was not required to produce the actual cocaine at trial, but a criminal lab director’s certificate that the cocaine was examined and analyzed as allowed by La. Rev. Stat. Ann. § 15:499 was received into evidence as prima facie proof of the facts and of the custody of the evidence under La. Rev. Stat. Ann. § 14:500. State v. Brown, 628 So. 2d 207, 1993 La. App. LEXIS 3672 (Dec. 1, 1993).

Where the defendant wishes to cross-examine crime lab personnel regarding the testimony of the evidence or chain of custody, such person must be subpoenaed; absent such action, the report is prima facie proof of its contents. State v. Pittman, 486 So. 2d 895, 1986 La. App. LEXIS 6494 (Mar. 25, 1986).

Defendant was not prejudiced by the admission of a laboratory certificate that identified the contents of two plastic bags as marijuana where the State did not rely on La. Rev. Stat. Ann. § 15:499 et seq. for meeting its burden of proving that the suspected substance was marijuana or to establish the proper chain of custody but elected to prove these issues by the testimony of witnesses; therefore, the certificate did not represent prima facie proof of its content or of proper custody under La. Rev. Stat. Ann. § 15:500. State v. King, 471 So. 2d 1181, 1985 La. App. LEXIS 9011 (June 26, 1985).

• Demonstrative Evidence

•• Admissibility. — At a juvenile defendant’s trial for possession of marijuana, the trial court did not err in admitting crime laboratory report into evidence, even though defendant was not served with the notice of intent to use such evidence; because the trial court correctly found that actual service of the notice was not required, the State of Louisiana complied with the requirements of La. Rev. Stat. Ann. §§ 15:499 and 15:500 by filing the notice, with the laboratory report attached and containing the signature of the assistant district attorney, who certified that a copy of the notice was given to defense counsel on the date that the notice was filed. State ex rel. T.J., 800 So. 2d 969, 2001 La. App. LEXIS 2206 (Oct. 17, 2001).

• Scientific Evidence

•• General Overview. — Where a lab report was not in compliance with La. Rev. Stat. Ann. § 15:499, the trial court cured the technical defect when it excised those parts of the report affected by the non-compliance; even without the evidence contained in the lab report, the evidence was sufficient to prove the identity of the assailant. State v. Doby, 540 So. 2d 1008, 1989 La. App. LEXIS 256 (Feb. 22, 1989), writ of certiorari denied by 544 So. 2d 398, 1989 La. LEXIS 1393 (La. 1989).

La. Rev. Stat. Ann. § 15:499 did not apply to a certificate that a photoelectric intoximeter was functioning properly, introduced by the State, because § 15:499 is limited to certificates which make proof of the results of laboratory examinations of physical evidence. State v. McCoy, 457 So. 2d 887, 1984 La. App. LEXIS 9708 (Oct. 10, 1984).

•• Toxicology. — In a prosecution for distribution of cocaine, certificates of analysis of drug tests were properly admitted since all of the requirements of La. Rev. Stat. Ann. § 15:499 to 501 were complied with. State v. Mitchell, 606 So. 2d 17, 1992 La. App. LEXIS 2766 (Sept. 16, 1992).

§ 500. Admissibility.

In all criminal cases and in all cases in juvenile or family courts which are of a criminal nature, and in civil forfeiture proceedings arising from criminal activity, the courts of this state shall receive as evidence any certificate made in accordance with R.S. 15:499 subject to the conditions contained in this Section and R.S. 15:501. The certificate shall be received in evidence as prima facie proof of the facts shown thereon, and as prima facie proof of proper custody of the physical evidence listed thereon from time of delivery of said evidence to the facility until its removal therefrom. (Added by Acts 1976, No. 439, § 1. Amended by Acts 1981, No. 142, § 1; Acts 1986, No. 675, § 1.)

CROSS REFERENCES

Louisiana Law. — Notice of opposing party and opportunity to cross-examine expert; certification of subpoena request, see La. R.S. 15:501.
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CRIMINAL LAW & PROCEDURE

• Discovery & Inspection

•• Discovery by Defendant

••• Report of Examinations & Tests

•••• General Overview. — Pursuant to La. Rev. Stat. Ann. § 15:500, the state sufficiently established that defendant’s attorneys received written notice by certified mail of the state’s intent to introduce scientific analysis reports, as required by La. Rev. Stat. Ann. § 15:501(A), by the testimony of the first attorney that his wife signed the return receipt card and of an employee in an office adjoining the second attorney’s that she signed the card and placed the reports on the desk of the secretary of the second attorney. State v. Michel, 615 So. 2d 954, 1993 La. App. LEXIS 998 (Mar. 5, 1993), writ of certiorari denied by 620 So. 2d 839, 1993 La. LEXIS 2112 (La. 1993).

• Appeals

•• Procedures

••• Costs & Attorney Fees. — Defendant lacked the right to have evidence taken down at trial at the State’s expense, except that which was necessary as a basis for a bill of exceptions, and could not require the State to provide for the reporting of evidence appertaining to guilt or innocence. State v. Swails, 226 LA. 441, 76 So. 2d 523, 1954 La. LEXIS 1345 (Nov. 8, 1954), writ of certiorari denied by 348 U.S. 983, 75 S. Ct. 574, 99 L. Ed. 765, 1955 U.S. LEXIS 998 (1955).

EVIDENCE

• Authentication

•• Chain of Custody. — In prosecuting a defendant for the distribution of cocaine, the State was not required to produce the actual cocaine at trial, but a criminal lab director’s certificate that the cocaine was examined and analyzed as allowed by La. Rev. Stat. Ann. § 15:499 was received into evidence as prima facie proof of the facts and of the custody of the evidence under La. Rev. Stat. Ann. § 15:500. State v. Brown, 628 So. 2d 207, 1993 La. App. LEXIS 3672 (Dec. 1, 1993).

Trial court did not err in finding the physical evidence introduced by the State was contraband; La. Rev. Stat. Ann. § 15:500 allowed the analysis report to have been received into evidence as prima facie proof of its contents and of proper custody and defendant did not object to the report at trial. State v. Staton, 433 So. 2d 222, 1983 La. App. LEXIS 8522 (May 17, 1983), writ of certiorari denied by 438 So. 2d 1112, 1983 La. LEXIS 11684 (La. 1983).

• Demonstrative Evidence

•• Admissibility. — At a juvenile defendant’s trial for possession of marijuana, the trial court did not err in admitting crime laboratory report into evidence, even though defendant was not served with the notice of intent to use such evidence; because the trial court correctly found that actual service of the notice was not required, the State of Louisiana complied with the requirements of La. Rev. Stat. Ann. §§ 15:499 and 15:500 by filing the notice, with the laboratory report attached and containing the signature of the assistant district attorney, who certified that a copy of the notice was given to defense counsel on the date that the notice was filed. State ex rel. T.J., 800 So. 2d 969, 2001 La. App. LEXIS 2206 (Oct. 17, 2001).

• Documentary Evidence

•• General Overview. — A certificate from a laboratory was not admissible as prima facie evidence of the alcoholic content of the can of beer sold by defendant to the minor under La. Rev. Stat. Ann. § 15:500 where defendant had subpoenaed the persons who made the certificate more than five days prior to the commencement of trial. Shreveport v. Burroughs, 511 So. 2d 782, 1987 La. App. LEXIS 9730 (June 10, 1987).

• Scientific Evidence

•• General Overview. — Defendant was not prejudiced by the admission of a laboratory certificate that identified the contents of two plastic bags as marijuana where the State did not rely on La. Rev. Stat. Ann. § 15:499 et seq. for meeting its burden of proving that the suspected substance was marijuana or to establish the proper chain of custody but elected to prove these issues by the testimony of witnesses; therefore, the certificate did not represent prima facie proof of its content or of proper custody under La. Rev. Stat. Ann. § 15:500. State v. King, 471 So. 2d 1181, 1985 La. App. LEXIS 9011 (June 26, 1985).

§ 501. Notice of opposing party and opportunity to cross-examine expert; certification of subpoena request.

A. The party seeking to introduce a certificate made in accordance with R.S. 15:499 shall, not less than forty-five days prior to the commencement of the trial, give written notice of intent to offer proof by certificate. Such notice shall include a copy of the certificate.

B. The attorney for the defendant, or the defendant acting in his own defense, if not represented by counsel, may demand that the person making the examination or analysis testify by filing a written demand and serving it upon the district attorney or attorney general seeking to introduce the certificate. If such a demand is made timely as set forth below, the certificate shall not constitute prima facie proof of the facts thereon as set forth in R.S. 15:500.

C. Demand for the testimony of the person making the examination or analysis shall be filed and served by counsel for the defendant, or by a defendant acting as his own counsel, within thirty days of the receipt of the notice provided for in Subsection A of this Section. The trial court may extend this thirty-day period for good cause shown if such request is made prior to the expiration of the thirty days.

D. If no request for additional time is made prior to the expiration of the thirty-day period, an extension of time in which to make such a demand may be made only upon a showing of exceptional circumstances. Any allegation that such circumstances exist shall constitute a preliminary plea on the defendant’s behalf for the purposes of Louisiana Code of Criminal Procedure Article 580. The demand shall be made in writing and notice shall be served on the district attorney or the attorney general prosecuting the matter. The court shall conduct a contradictory hearing to determine if the extension is warranted.

E. The filing of a demand by the defendant does not prevent the admission of the certificate or its contents in any other manner otherwise appropriate pursuant to the Louisiana Code of Evidence or its ancillaries. (Added by Acts 1976, No. 439, § 1; Amended by Acts 1986, No. 675, § 1; Acts 1990, No. 850, § 1; Acts 2010, No. 693, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 693 substituted “forty-five days” for “ten days” in (A); rewrote (B), which formerly read: “(1) The party against whom such certificate is offered shall be permitted to subpoena on cross-examination, the person who performed the examination or analysis of the evidence. If the subpoena is requested at least five days prior to the commencement of trial or the person subpoenaed responds to the subpoena, the certificate shall not be prima facie proof of its contents or of proper custody. (2) When the attorney for the defendant, or the defendant acting in his own defense, requests that a subpoena issue to the person who performed the examination or analysis, the request shall be in writing and shall contain a certification that the attorney or the defendant intends in good faith to conduct the cross-examination”; and added (C) through (E).

CROSS REFERENCES

Louisiana Law. — Admissibility, see La. R.S. 15:500.
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CRIMINAL LAW & PROCEDURE

• Discovery & Inspection

•• Discovery by Defendant

••• Report of Examinations & Tests

•••• General Overview. — La. Rev. Stat. Ann. § 15:30, regulating service of a process of a court, did not apply to La. Rev. Stat. Ann. § 15:501(A) and require the state to serve notice by the sheriff’s office of its intent to introduce scientific analysis reports. State v. Michel, 615 So. 2d 954, 1993 La. App. LEXIS 998 (Mar. 5, 1993), writ of certiorari denied by 620 So. 2d 839, 1993 La. LEXIS 2112 (La. 1993).

Pursuant to La. Rev. Stat. Ann. § 15:500, the state sufficiently established that defendant’s attorneys received written notice by certified mail of the state’s intent to introduce scientific analysis reports, as required by La. Rev. Stat. Ann. § 15:501(A), by the testimony of the first attorney that his wife signed the return receipt card and of an employee in an office adjoining the second attorney’s that she signed the card and placed the reports on the desk of the secretary of the second attorney. State v. Michel, 615 So. 2d 954, 1993 La. App. LEXIS 998 (Mar. 5, 1993), writ of certiorari denied by 620 So. 2d 839, 1993 La. LEXIS 2112 (La. 1993).

Under La. Rev. Stat. Ann. § 15:501, notice from the prosecutor in response to defendant’s motion for discovery that it intended to use all the matter included therein, along with inclusion of lab report certificates, was sufficient to notify defendant of the prosecutor’s intent to use the bar report certificates at trial and to prevent defendant from being surprised at trial. State v. Young, 552 So. 2d 669, 1989 La. App. LEXIS 2113 (Nov. 1, 1989).

Where the State gave defendant proper notice of its intent to introduce a crime laboratory certificate prior to defendant’s original trial, which ended in a mistrial, the State was not required to re-notify defendant of its intent to use the certificate prior to the commencement of defendant’s second trial. State v. Mims, 524 So. 2d 526, 1988 La. App. LEXIS 396 (Mar. 30, 1988), writ of certiorari denied by 531 So. 2d 267, 1988 La. LEXIS 1850 (La. 1988).

EVIDENCE

• Authentication

•• Chain of Custody. — Where defense counsel served a subpoena four days before trial upon a crime lab technician and failed to include his certificate of intent to cross examine in good faith as required by La. Rev. Stat. Ann. art. 15:501(B)(2), his noncompliance with La. Rev. Stat. Ann. art. 15:501 deprived him of the right to object to admission of the technician’s test results. State v. Wiley, 614 So. 2d 862, 1993 La. App. LEXIS 742 (Feb. 24, 1993).

Notice requirement of La. Rev. Stat. Ann. § 15:501 was operative only when a certificate was used in lieu of the testimony of the preparer of the lab certificate; where case testimony was heard from the analyst who analyzed the contraband, no certificate was introduced and therefore no notice was required. State v. Fann, 597 So. 2d 1230, 1992 La. App. LEXIS 1107 (Apr. 16, 1992).

• Demonstrative Evidence

•• Admissibility. — Trial court did not err in allowing the district attorney to introduce the certificate of the crime lab instead of requiring the appearance of the lab technician who issued the certificate, despite defendant’s timely subpoena of the technician who failed to appear, because the prosecutor complied with La. Rev. Stat. Ann. § 15:501 by giving notice more than 10 days prior to trial that he intended to offer the lab report as prima facie proof of its contents. State v. Livings, 664 So. 2d 729, 1995 La. App. LEXIS 3492 (Nov. 15, 1995), writ of certiorari denied by La. 95-2906, 668 So. 2d 367, 1996 La. LEXIS 706 (La. Feb. 28, 1996).

• Scientific Evidence

•• General Overview. — Trial court erred in allowing the prosecution to introduce into evidence at trial a chemical analysis report where the defendant had requested a subpoena for the presence of the technician at trial and the prosecution failed to present the witness. State v. Landry, 583 So. 2d 911, 1991 La. App. LEXIS 1956 (June 27, 1991).

•• Blood Alcohol. — Defendant’s driving while intoxicated, third offense conviction was affirmed because the notice required by La. Rev. Stat. Ann. § 15:501(A) only applied when the breath intoxilizer test certificate would be offered into evidence and it was not offered into evidence in defendant’s trial. State v. Bennett, 524 So. 2d 1297, 1988 La. App. LEXIS 734 (Mar. 2, 1988).

•• Toxicology. — Though the State failed to attach the correct lab report to its notice to admit the results into evidence, as required by La. Rev. Stat. Ann. § 15:501(A) it was not reversible error because defendant knew the proper report existed and he had notice that it would be introduced into evidence. State v. Burton, 615 So. 2d 1042, 1993 La. App. LEXIS 1006 (Mar. 5, 1993), writ denied by 620 So. 2d 874, 1993 La. LEXIS 2186 (La. 1993), writ of certiorari denied by 516 U.S. 977, 116 S. Ct. 482, 133 L. Ed. 2d 409, 1995 U.S. LEXIS 7775, 64 U.S.L.W. 3348 (1995).

Where defense counsel served a subpoena four days before trial upon a crime lab technician and failed to include his certificate of intent to cross examine in good faith as required by La. Rev. Stat. Ann. art. 15:501(B)(2), his noncompliance with La. Rev. Stat. Ann. art. 15:501 deprived him of the right to object to admission of the technician’s test results. State v. Wiley, 614 So. 2d 862, 1993 La. App. LEXIS 742 (Feb. 24, 1993).

§ 502. Testimony by simultaneous broadcast.

A. The court may authorize the following persons to testify by simultaneous transmission through audiovisual equipment, if such technology is available in the courtroom, during any criminal proceeding, juvenile or family court proceeding which is of a criminal nature, and any civil forfeiture proceeding arising from alleged criminal activity:

(1) Employees of criminalistics laboratories.

(2) Coroners.

(3) Forensic pathologists.

(4) Any other person practicing in the field of knowledge and expertise in the gathering, examination, and analysis of evidence by scientific means.

B. The party seeking to offer testimony as provided in Subsection A of this Section shall, provide written notice to opposing counsel not less than thirty days prior to the commencement of the proceeding.

C. The party seeking to introduce testimony in this manner shall be responsible for coordinating the audiovisual feed into the courtroom. Nothing in this Section shall be construed to require court personnel to assist in the preparation or presentation of testimony provided by the provisions of this Section.

D. Nothing in this Section shall be construed as to prohibit the use of a subpoena to compel any such witness to physically appear and testify in person. When the attorney for the defendant, or the defendant acting in his own defense, requests that a subpoena be issued to the person who performed the examination or analysis, the request shall be in writing or shall contain a certification that the attorney or the defendant intends in good faith to conduct the cross-examination. (Acts 2009, No. 272, § 1, eff. Aug. 15, 2009.)

PART 12. COURT REPORTERS, NOTES AND RECORDINGS.

§ 511. Court reporters, retention and destruction of notes and recordings of criminal cases.

A. The court reporter shall retain indefinitely all notes and tape recordings of a criminal case. However, if the record of the trial or other criminal proceeding is fully transcribed, the court reporter shall retain all notes and tape recordings which have been fully transcribed for a period of not less than two years after transcription is completed. In criminal cases where all defendants are acquitted, the court reporter need not retain the notes and tape recordings. The court reporter shall destroy any notes and tape recordings of any matter upon order of a court of competent jurisdiction.

B. The notes and tape recordings of any criminal case which are retained by a court reporter pursuant to the provisions of this Section shall be the property of the court in which the case was heard. The court reporter shall have the duty to retain and maintain all such notes and tape recordings pursuant to the provisions of this Section, although the notes and tape recordings shall remain the property of the court. (Acts 1986, No. 546, § 1.)
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CRIMINAL LAW & PROCEDURE

• Postconviction Proceedings

•• Imprisonment. — Because a tape recording of a criminal trial only had to be retained for two years under La. Rev. Stat. Ann. § 15:511, a request for a recording by one seeking to apply for post-conviction relief was properly denied, especially as he had already been provided with a written transcript. Marler v. 22nd Judicial Dist. Court, 645 So. 2d 821, 1994 La. App. LEXIS 3092 (Nov. 10, 1994).

PART 13. CERTIFICATES OF OFFICIAL DRIVING RECORDS.

§ 521. Certificates of official driving records.

A. Upon the request of any party to a criminal case, or to a case in juvenile or family court which is of a criminal nature, or to a civil forfeiture proceeding arising from criminal activity, the Department of Public Safety and Corrections, office of motor vehicles, is authorized to make proof of the official driving record of a person by the certificate of the assistant secretary or the assistant secretary’s designees. Such certificate shall include the following information:

(1) The date and time the certificate is completed.

(2) The name, physical and mailing address, driver’s license number, social security number if available, the date of birth, and any other identifying information that may be on file with the department of the person whose driving record is being certified.

(3) A description of all convictions on the person’s driving record, including date of offense, date of conviction, the convicting court, and a description of the offense for which the person was convicted. The convictions shall be included in the certificate even if the conviction has been set aside and dismissed in accordance with the Code of Criminal Procedure.

(4) A description of all suspensions or revocations on the person’s driving record:

(a) The description shall include the date the suspension commences, the date the suspension ends if applicable, and the reason for the suspension.

(b) If the suspension or revocation is stayed or pending, the certificate shall indicate that fact.

(c) The description should indicate if a suspension or revocation has been reinstated and, if so, should also indicate the date of reinstatement.

(5) Such other information as the department may deem appropriate or necessary.

B. The certificate shall be signed by the assistant secretary or a person designated by the assistant secretary to complete the certificate.

C. The certificate shall not be a public record and shall be used only in accordance with R.S. 15:522. (Acts 2003, No. 631, § 1.)

CROSS REFERENCES

Louisiana Law. — Admissibility, see La. R.S. 15:522.

Notice of opposing party and opportunity to cross-examine expert; certification of subpoena request, see La. R.S. 15:523.

Records of prosecutive, investigative, and law enforcement agencies, and communications districts, see La. R.S. 44:3.

§ 522. Admissibility.

In all criminal cases and in all cases in juvenile or family courts which are of a criminal nature, and in civil forfeiture proceedings arising from criminal activity, the courts of this state shall receive as evidence any certificate made in accordance with R.S. 15:521 subject to the conditions contained in this Section and R.S. 15:523. The certificate shall be received in evidence as prima facie proof of the facts shown thereon. (Acts 2003, No. 631, § 1.)

CROSS REFERENCES

Louisiana Law. — Certificates of official driving records, see La. R.S. 15:521.

§ 523. Notice of opposing party and opportunity to cross-examine expert; certification of subpoena request.

A. The party seeking to introduce a certificate made in accordance with R.S. 15:521 shall, not less than ten days prior to the commencement of the trial, give written notice of intent to offer proof by certificate. Such notice shall include a copy of the certificate.

B. (1) The party against whom such certificate is offered shall be permitted to subpoena on cross-examination a representative of the department. If the subpoena is requested at least five days prior to the commencement of trial or the person subpoenaed responds to the subpoena, the certificate shall not be prima facie proof of the facts shown thereon.

(2) When the attorney for the defendant, or the defendant acting in his own defense, requests that a subpoena issue to a representative of the department, the request shall be in writing and shall contain a certification that the attorney or the defendant intends in good faith to conduct the cross-examination. (Acts 2003, No. 631, § 1.)

CROSS REFERENCES

Louisiana Law. — Admissibility, see La. R.S. 15:522.


CHAPTER 3. HABITUAL OFFENDER LAW.

Section

529.1. Sentences for second and subsequent offenses; certificate of warden or clerk of court in the state of Louisiana as evidence.

§ 529.1. Sentences for second and subsequent offenses; certificate of warden or clerk of court in the state of Louisiana as evidence.

A. Any person who, after having been convicted within this state of a felony, or who, after having been convicted under the laws of any other state or of the United States, or any foreign government of a crime which, if committed in this state would be a felony, thereafter commits any subsequent felony within this state, upon conviction of said felony, shall be punished as follows:

(1) If the second felony is such that upon a first conviction the offender would be punishable by imprisonment for any term less than his natural life, then the sentence to imprisonment shall be for a determinate term not less than one-half the longest term and not more than twice the longest term prescribed for a first conviction.

(2) (a) If the second felony and the prior felony are sex offenses as defined in R.S. 15:541, or the prior felony would be a sex offense as defined in R.S. 15:541, except it occurred prior to June 18, 1992, or the conviction was obtained under the laws of any other state, the United States, or any foreign government, the person shall be sentenced to imprisonment at hard labor for a determinate term not less than two-thirds of the longest possible sentence for the conviction and not more than three times the longest possible sentence prescribed for a first conviction, without benefit of probation, parole, or suspension of sentence.

(b) If the second felony and the prior felony are sex offenses as defined in R.S. 15:541, or the prior felony would be a sex offense as defined in R.S. 15:541, except it occurred prior to June 18, 1992, or the conviction was obtained under the laws of any other state, the United States, or any foreign government, and the victims of the previous offense and the instant offense were under the age of thirteen years at the time of the commission of the offense or any part thereof, the person shall be imprisoned for the remainder of his natural life, without benefit of parole, probation, or suspension of sentence.

(3) If the third felony is such that upon a first conviction, the offender would be punishable by imprisonment for any term less than his natural life then:

(a) The person shall be sentenced to imprisonment for a determinate term not less than two-thirds of the longest possible sentence for the conviction and not more than twice the longest possible sentence prescribed for a first conviction; or

(b) If the third felony and the two prior felonies are felonies defined as a crime of violence under R.S. 14:2(B), a sex offense as defined in R.S. 15:540 et seq. when the victim is under the age of eighteen at the time of commission of the offense, or as a violation of the Uniform Controlled Dangerous Substances Law punishable by imprisonment for ten years or more, or any other crimes punishable by imprisonment for twelve years or more, or any combination of such crimes, the person shall be imprisoned for the remainder of his natural life, without benefit of parole, probation, or suspension of sentence.

(4) If the fourth or subsequent felony is such that, upon a first conviction the offender would be punishable by imprisonment for any term less than his natural life then:

(a) The person shall be sentenced to imprisonment for the fourth or subsequent felony for a determinate term not less than the longest prescribed for a first conviction but in no event less than twenty years and not more than his natural life; or

(b) If the fourth felony and two of the prior felonies are felonies defined as a crime of violence under R.S. 14:2(B), a sex offense as defined in R.S. 15:540 et seq. when the victim is under the age of eighteen at the time of commission of the offense, or as a violation of the Uniform Controlled Dangerous Substances Law punishable by imprisonment for ten years or more, or of any other crime punishable by imprisonment for twelve years or more, or any combination of such crimes, the person shall be imprisoned for the remainder of his natural life, without benefit of parole, probation, or suspension of sentence.

B. It is hereby declared to be the intent of this Section that an offender need not have been adjudged to be a second offender in a previous prosecution in order to be charged as and adjudged to be a third offender, or that an offender has been adjudged in a prior prosecution to be a third offender in order to be convicted as a fourth offender in a prosecution for a subsequent crime. Multiple convictions obtained on the same day prior to October 19, 2004, shall be counted as one conviction for the purpose of this Section.

C. The current offense shall not be counted as, respectively, a second, third, fourth, or higher offense if more than ten years have elapsed between the date of the commission of the current offense or offenses and the expiration of the maximum sentence or sentences of the previous conviction or convictions, or between the expiration of the maximum sentence or sentences of each preceding conviction or convictions alleged in the multiple offender bill and the date of the commission of the following offense or offenses. In computing the intervals of time as provided herein, any period of parole, probation, or incarceration by a person in a penal institution, within or without the state, shall not be included in the computation of any of said ten-year periods between the expiration of the maximum sentence or sentences and the next succeeding offense or offenses.

D. (1) (a) If, at any time, either after conviction or sentence, it shall appear that a person convicted of a felony has previously been convicted of a felony under the laws of this state, or has been convicted under the laws of any other state, or of the United States, or of any foreign government or country, of a crime, which, if committed in this state would be a felony, the district attorney of the parish in which subsequent conviction was had may file an information accusing the person of a previous conviction. Whereupon the court in which the subsequent conviction was had shall cause the person, whether confined in prison or otherwise, to be brought before it and shall inform him of the allegation contained in the information and of his right to be tried as to the truth thereof according to law and shall require the offender to say whether the allegations are true. If he denies the allegation of the information or refuses to answer or remains silent, his plea or the fact of his silence shall be entered on the record and he shall be given fifteen days to file particular objections to the information, as provided in Subparagraph (b) of this Paragraph. The judge shall fix a day to inquire whether the offender has been convicted of a prior felony or felonies as set forth in the information.

(b) Except as otherwise provided in this Subsection, the district attorney shall have the burden of proof beyond a reasonable doubt on any issue of fact. The presumption of regularity of judgment shall be sufficient to meet the original burden of proof. If the person claims that any conviction alleged is invalid, he shall file a written response to the information. A copy of the response shall be served upon the prosecutor. A person claiming that a conviction alleged in the information was obtained in violation of the constitutions of Louisiana or of the United States shall set forth his claim, and the factual basis therefor, with particularity in his response to the information. The person shall have the burden of proof, by a preponderance of the evidence, on any issue of fact raised by the response. Any challenge to a previous conviction which is not made before sentence is imposed may not thereafter be raised to attack the sentence.

(2) Following a contradictory hearing, the court shall find that the defendant is:

(a) A second offender upon proof of a prior felony conviction.

(b) A third offender, upon proof of two prior felony convictions.

(c) A fourth offender, upon proof of three or more prior felony convictions.

(3) When the judge finds that he has been convicted of a prior felony or felonies, or if he acknowledges or confesses in open court, after being duly cautioned as to his rights, that he has been so convicted, the court shall sentence him to the punishment prescribed in this Section, and shall vacate the previous sentence if already imposed, deducting from the new sentence the time actually served under the sentence so vacated. The court shall provide written reasons for its determination. Either party may seek review of an adverse ruling.

E. Whenever it shall become known to any superintendent or prison, probation, parole, police, or other peace officer, that any person charged with or convicted of a felony has been previously convicted, he shall immediately report the fact to the district attorney of the parish in which the charge lies, or the conviction has been had.

F. The certificates of the warden or other chief officer of any state prison, or of the superintendent or other chief officer of any penitentiary of this state or any other state of the United States, or of any foreign country, or of any chief officer of any parish or county jail in this state or any other state of the United States, or of the clerk of court of the place of conviction in the state of Louisiana, under the seal of his office, if he has a seal, containing the name of the person imprisoned, the photograph, and the fingerprints of the person as they appear in the records of his office, a statement of the court in which a conviction was had, the date and time of sentence, length of time imprisoned, and date of discharge from prison or penitentiary, shall be prima facie evidence of the imprisonment and of the discharge of the person, either by a pardon or expiration of his sentence as the case may be under the conviction stated and set forth in the certificate.

G. Any sentence imposed under the provisions of this Section shall be at hard labor without benefit of probation or suspension of sentence.

H. A person shall not be qualified to be a candidate for elected public office or take elected office if that person has been convicted of a felony, whether convicted within this state or convicted under the laws of any other state or of the United States of a crime which, if committed in this state would be a felony, and has not received a pardon therefor. (Added by Acts 1956, No. 312, §§ 1-4; Amended by Acts 1958, No. 469, § 1; Acts 1978, No. 424, § 1; Acts 1979, No. 199, § 1; Acts 1982, No. 688, § 1; Acts 1987, No. 774, § 1; Acts 1989, No. 482, § 1; Acts 1991, No. 405, § 1; Acts 1993, No. 853, § 1; Acts 1993, No. 896, § 1; Acts 1994, 3rd Ex. Sess., No. 23, § 1; Acts 1994, 3rd Ex. Sess., No. 85, § 1; Acts 1994, 3rd Ex. Sess., No. 144, § 1; Acts 1995, No. 839, § 1; Acts 1995, No. 1245, § 1; Acts 2001, No. 403, § 2, eff. June 15, 2001; Acts 2003, No. 1231, § 1, eff. Aug. 15, 2003; Acts 2005, No. 218, § 1, eff. Aug. 15, 2005; Acts 2010, No. 69, § 1, eff. Aug. 15, 2010; Acts 2010, No. 911, § 1, eff. Aug. 15, 2010; Acts 2010, No. 973, § 2, eff. July 6, 2010.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute made stylistic changes in (A)(2)(b) and (D)(1)(b), as amended by Acts 2010, No. 911, § 1.

2010 Amendments. — The 2010 amendment by No. 69 added “at hard labor” in (G).

The 2010 amendment by No. 911 redesignated former (A)(1) and (A)(1)(a) as (A) and (A)(1), former (A)(1)(b), (A)(1)(b)(i) and (A)(1)(b)(ii) as (A)(3), (A)(3)(a) and (A)(3)(b), former (A)(1)(c), (A)(1)(c)(i) and (A)(1)(c)(ii) as (A)(4), (A)(4)(a) and (A)(4)(b); rewrote the introductory language of (A), (A)(2) and (D)(1)(a); deleted “or adjudication or adjudications of delinquency” following “previous conviction or convictions” or variants throughout (C) through (E); and substituted “any parole, probation, or incarceration” for “any period of servitude” in (C).

The 2010 amendment by No. 973 redesignated former (A)(1) and (A)(1)(a) as (A) and (A)(1), former (A)(1)(b), (A)(1)(b)(i) and (A)(1)(b)(ii) as (A)(3), (A)(3)(a) and (A)(3)(b), former (A)(1)(c), (A)(1)(c)(i) and (A)(1)(c)(ii) as (A)(4), (A)(4)(a) and (A)(4)(b); deleted “or adjudicated a delinquent under Title VIII of the Louisiana Children’s Code for the commission of a felony-grade violation of either the Louisiana Controlled Dangerous Substances Law involving the manufacture, distribution, or possession with intent to distribute a controlled dangerous substance or a crime of violence as listed in Paragraph (2) of this Subsection” following “felony” near the beginning of the introductory language of (A); and rewrote (A)(2).

LSLI 2006 Amendments. — In accordance with the revision authority set forth in La. Rev. Stat. Ann. § 24:201 et seq., the Louisiana State Law Institute substituted “R.S. 14:2(B)” for “R.S. 14:2(13)” in (A)(1)(b)(ii) and (A)(1)(c)(ii), as amended by Acts 2006, No. 72, § 1.

2005 Amendments. — Acts 2005, No. 218, § 1, effective August 15, 2005, added the last sentence in (B).

2003 Amendments. — Acts 2003, No. 1231, § 1, effective August 15, 2003, in (C), substituted “The current offense shall not be counted as, respectively, a second, third, fourth, or higher offense if” for “This Section shall not be applicable in cases where” at the beginning of the subsection, substituted “between the date of the commission of the current offense or offenses and” for “since” following “ten years have elapsed,” substituted “or between the expiration of the maximum sentence ... the following offense or offenses” for “and the time of the commission of the last felony for which he has been convicted,” substituted “intervals of time” for “period of time” following “In computing the,” and added “between the expiration of the maximum sentence or sentences and the next succeeding offense or offenses” to the last sentence.

2001 Amendments. — Acts 2001, No. 403, § 2, effective June 15, 2001, in (A)(1)(b)(ii), substituted “and” for “or either of,” “are felonies” for “is a felony,” “ten years” for “more than five years,” “crimes” for “crime,” inserted “a sex offense ... of the offense,” “or more,” and “or more, or any combination of such crimes,” and deleted “more than”; in (A)(1)(c)(ii), deleted “or subsequent” and “more than,” substituted “are felonies” for “is a felony,” “ten years” for “more than five years,” “and two” for “or any,” inserted “a sex offense ... of the offense,” “or more,” and “or more, or any combination of such crimes.”

Quoted Statutory Material. — Acts 2010, No. 973, § 1, provides that “This Act shall be known as the ‘Justin M. Bloxom Act’ in honor of Justin M. Bloxom, a resident of Stonewall, Louisiana, who was murdered on March 30, 2010.”

CROSS REFERENCES

Louisiana Law. — Ameliorative penalty provisions; retroactivity; amendment of sentence; time limitations, see La. R.S. 15:308.

Diminution of sentence for good behavior, see La. R.S. 15:571.3.

Powers of governor to grant reprieves and pardons; automatic pardon for first offender; payment of court costs required, see La. R.S. 15:572.

Parole; eligibility, see La. R.S. 15:574.4.

Louisiana Risk Review Panel, see La. R.S. 15:574.22 [Repealed].

Labor by prisoners permitted; workday release program; indemnification, see La. R.S. 15:708.

Work release program, see La. R.S. 15:711.

Inmate contact with persons outside of parish or multiparish prison; temporary release or furlough, see La. R.S. 15:811.

Reentry preparation program; establishment, see La. R.S. 15:827.1.

Work by inmates; allowance, see La. R.S. 15:832.

Inmate contact with persons outside institution; temporary release, see La. R.S. 15:833.

Temporary release of inmate for limited purposes, see La. R.S. 15:833.2.

Inmates who may not be assigned to J. Levy Dabadie Correctional Center, see La. R.S. 15:893.1.

Work release program, see La. R.S. 15:1111.

Inmate eligibility for program; prohibitions, see La. R.S. 15:1199.7.

Review of sentence, see La. C.Cr.P. Art. 881.2.

Sentencing guidelines; generally, see La. C.Cr.P. Art. 894.1.

Divesting of jurisdiction of trial court, see La. C.Cr.P. Art. 916.

Attacking credibility by evidence of conviction of crime in criminal cases, see La. C.E. Art. 609.1.

Disclosure of records for sentencing; habitual offender proceedings, see La. Ch.C. Art. 414.
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•• General Overview

• Hearsay

•• Exceptions

••• Public Records

•••• General Overview

• Inferences & Presumptions

•• General Overview

•• Presumptions

••• General Overview

• Privileges

•• Attorney-Client Privilege

• Procedural Considerations

•• Burdens of Proof

••• General Overview

•• Exclusion & Preservation by Prosecutor

•• Weight & Sufficiency

• Relevance

•• Prior Acts, Crimes & Wrongs

GOVERNMENTS

• Courts

•• Authority to Adjudicate

• Legislation

•• Effect & Operation

••• General Overview

••• Amendments

••• Prospective Operation

•• Interpretation

•• Overbreadth

LEGAL ETHICS

• Prosecutorial Conduct

CONSTITUTIONAL LAW

• Congressional Duties & Powers

•• Ex Post Facto Clause & Bills of Attainder

••• General Overview. — Inmate was not entitled to habeas corpus relief on his claim that his manslaughter conviction under La. Rev. Stat. Ann. § 14:31 could not be used as a predicate offense for his multiple offender conviction because the 10-year cleansing period of La. Rev. Stat. Ann. § 15:529.1(C) applied; application of La. Rev. Stat. Ann. § 15:529.1(C) did not violate the ex post facto clause because it did not charge a new crime but merely was a method of increasing punishment of second and subsequent offenders, and because the inmate did not have 10 years without a felony conviction between his release date for the manslaughter conviction and the date he committed his earliest worthless check offense, the state judge properly relied on the manslaughter conviction as a predicate offense. Serio v. Stalder, 2003 U.S. Dist. LEXIS 18625 (Oct. 14, 2003).

Application of the 1995 amendment to La. Rev. Stat. Ann. § 15:529.1(C) in effect at the time of a defendant’s later offense and subsequent conviction does not violate the prohibition against ex post facto laws and is not otherwise fundamentally unfair. State v. Everett, 816 So. 2d 1272, 2002 La. LEXIS 1510 (May 14, 2002).

While defendant failed to file a written response to a multiple offense bill of information as required by La. Rev. Stat. Ann. § 15:529.1(D)(1)(b), which precluded review of the sufficiency of the evidence to support the prior convictions, the application of an extended cleansing period under amended La. Rev. Stat. Ann. § 15:529.1, enacted after the prior offenses, to link them to the current conviction violated the ex post facto clause. State v. Everett, 770 So. 2d 466, 2000 La. App. LEXIS 2517 (Sept. 27, 2000), reversed by La. 00-2998, 816 So. 2d 1272, 2002 La. LEXIS 1510 (La. May 14, 2002).

While a commitment reflected that defendant’s enhanced sentence was imposed without benefit of parole, probation, or suspension of sentence, pursuant to La. Rev. Stat. Ann. § 15:529.1G, the transcript did not reflect those restrictions; the court did not correct the illegally lenient sentence because the State did not preserve the error for appeal, and the sentencing occurred prior to the enactment of a statute deeming the restrictions imposed. State v. George, 751 So. 2d 973, 2000 La. App. LEXIS 1 (Jan. 4, 2000), writ denied by La. 2001-1719, 812 So. 2d 666, 2002 La. LEXIS 1279 (La. Apr. 12, 2002).

Where defendant, who was convicted of illegal possession of stolen things, was a fourth felony offender, imposition of the mandatory sentence of life imprisonment did not violate the ex post facto clause because the 10-year cleansing period of La. Rev. Stat. Ann. § 15:529.1(A)(1)(c)(ii), in effect at the time of the latest offense, was controlling, not the five-year cleansing period that had been in effect at the time of the first offense. State v. Carthan, 765 So. 2d 357, 1999 La. App. LEXIS 3487 (Dec. 8, 1999), writ denied by La. 2000-0359, 778 So. 2d 547, 2001 La. LEXIS 156 (La. Jan. 12, 2001).

For purposes of analyzing the ex post facto implications of the habitual offender statute, La. Rev. Stat. Ann. § 15:529.1, the relevant offense was the current crime, not the predicate crime; at the time of his arrest in 1996 for the present offenses, defendant was placed on notice by the state that the cleansing period had increased to 10 years and that he could no longer rely on the former 5-year cleansing period applicable at the time of his first conviction. State v. Roach, 706 So. 2d 491, 1997 La. App. LEXIS 2776 (Nov. 26, 1997).

State’s multiple bill predicated on a defendant’s prior conviction in 1984 was proper because a legislative amendment to La. Rev. Stat. Ann. § 15:529.1(C) increasing the cleansing period to 10 years on a multiple bill did not violate the Ex Post Facto Clause and did not eliminate any defense available to the defendant when he committed his second offense. State v. Brinson, 699 So. 2d 510, 1997 La. App. LEXIS 2166 (Sept. 3, 1997), writ denied by La. 97-2452, 717 So. 2d 1137, 1998 La. LEXIS 1351 (La. Apr. 9, 1998).

Where an underlying felony occurred prior to the effective date of an amendment to La. Rev. Stat. Ann. § 15:529.1(C), which extended the cleansing period, to apply the longer cleansing period would violate the constitutional prohibitions against ex post facto laws, but, because the principles of double jeopardy did not apply, he could be retried as an habitual offender. State v. Humphrey, 694 So. 2d 1082, 1997 La. App. LEXIS 1197 (Apr. 29, 1997), writ denied by La. 97-1461, 703 So. 2d 35, 1997 La. LEXIS 3476 (La. Nov. 7, 1997).

Defendant was unjustly sentenced as a multiple offender under the 1994 amended version of La. Rev. Stat. Ann. § 15:529.1(C), where the statute’s cleansing period was increased after his conviction. State v. Morgan, 686 So. 2d 1048, 1996 La. App. LEXIS 3506 (Dec. 30, 1996).

• The Judiciary

•• Case or Controversy

••• Constitutionality of Legislation

•••• General Overview. — Habitual Offender Law, La. Rev. Stat. Ann. § 15.529.1, has been held to be constitutional, and, thus, the minimum sentences it imposes upon habitual offenders are also presumed to be constitutional; there must be substantial evidence to rebut the presumption of constitutionality. State v. Smith, 777 So. 2d 584, 2000 La. App. LEXIS 3439 (Dec. 20, 2000), writ denied by La. 2001-0364, 812 So. 2d 663, 2002 La. LEXIS 1267 (La. Apr. 12, 2002), writ denied by La. 2003-0377, 867 So. 2d 679, 2004 La. LEXIS 519 (La. Feb. 13, 2004), writ denied by La. 2004-1223, 897 So. 2d 593, 2005 La. LEXIS 969 (La. Apr. 1, 2005), writ denied by La. 2005-0431, 918 So. 2d 1024, 2006 La. LEXIS 28 (La. Jan. 9, 2006).

Court may only depart from a minimum sentence if it finds that there is clear and convincing evidence in the particular case before it which would rebut the presumption of constitutionality; departures downward from the minimum sentence under the Habitual Offender Law, La. Rev. Stat. Ann. § 15.529.1, should occur only in rare situations. State v. Smith, 777 So. 2d 584, 2000 La. App. LEXIS 3439 (Dec. 20, 2000), writ denied by La. 2001-0364, 812 So. 2d 663, 2002 La. LEXIS 1267 (La. Apr. 12, 2002), writ denied by La. 2003-0377, 867 So. 2d 679, 2004 La. LEXIS 519 (La. Feb. 13, 2004), writ denied by La. 2004-1223, 897 So. 2d 593, 2005 La. LEXIS 969 (La. Apr. 1, 2005), writ denied by La. 2005-0431, 918 So. 2d 1024, 2006 La. LEXIS 28 (La. Jan. 9, 2006).

• Relations Among Governments

•• Full Faith & Credit. — Although a California conviction record was not authenticated as required by La. Rev. Stat. Ann. § 15:529.1(F), it was still admissible to prove the foreign conviction by authority of 28 U.S.C.S. § 1739. State v. Wheatley, 550 So. 2d 724, 1989 La. App. LEXIS 1521 (Aug. 23, 1989), writ denied by 569 So. 2d 979, 1990 La. LEXIS 2766 (La. 1990).

• Separation of Powers. — Based on the traditional role of the district attorney in criminal prosecution and the power of the legislature to vest him with discretionary functions pertaining to criminal prosecution at the initial and subsequent stages of prosecution, the provisions of the habitual offender law, La. Rev. Stat. Ann. § 15:529.1, do not violate Louisiana’s constitutional separation of powers found in La. Const. art. II, § 2. State v. Dorthey, 623 So. 2d 1276, 1993 La. LEXIS 2464 (Sept. 10, 1993).

Where discretion was granted to the district attorney to determine whether to charge a defendant as a multiple offender under the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, this did not constitute a violation of the separation of powers doctrine in La. Const. art. II, § 2. State v. Williams, 620 So. 2d 475, 1993 La. App. LEXIS 2338 (June 15, 1993), writ of certiorari denied by 629 So. 2d 344, 1993 La. LEXIS 3143 (La. 1993).

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Double Jeopardy. — Where an underlying felony occurred prior to the effective date of an amendment to La. Rev. Stat. Ann. § 15:529.1(C), which extended the cleansing period, to apply the longer cleansing period would violate the constitutional prohibitions against ex post facto laws, but, because the principles of double jeopardy did not apply, he could be retried as an habitual offender. State v. Humphrey, 694 So. 2d 1082, 1997 La. App. LEXIS 1197 (Apr. 29, 1997), writ denied by La. 97-1461, 703 So. 2d 35, 1997 La. LEXIS 3476 (La. Nov. 7, 1997).

Defendant’s life sentence under the Louisiana habitual criminal act (act) did not place him in double jeopardy although the bill of information under the act was not filed against him until after he finished serving a one-year prison term for his most recent felony conviction; the act imposed no new conviction on him, but merely increased his sentence. State v. George, 218 LA. 18, 48 So. 2d 265, 1950 La. LEXIS 1052 (June 30, 1950), writ of certiorari denied by 340 U.S. 949, 71 S. Ct. 528, 95 L. Ed. 684, 1951 U.S. LEXIS 2122 (1951), limited by State ex rel. Williams v. Henderson, 289 So. 2d 74, 1974 La. LEXIS 3165 (La. 1974).

•••• Self-Incrimination Privilege. — Defendant’s sentence as an habitual offender under La. Rev. Stat. Ann § 15:529.1 was error because, when the district court advised the defendant that he had a right to challenge his prior convictions at a hearing, it failed to advise him that he had the right to remain silent. State v. Williams, 660 So. 2d 919, 1995 La. App. LEXIS 2339 (Aug. 23, 1995), writ denied by La. 98-1227, 724 So. 2d 747, 1998 La. LEXIS 2768 (La. Sept. 18, 1998).

La. Rev. Stat. Ann. § 15:529.1(D) implicitly requires the trial court to advise a defendant of his right to remain silent. State v. Wilson, 599 So. 2d 321, 1992 La. App. LEXIS 1980 (May 5, 1992).

Defendant’s conviction for simple burglary in violation of La. Rev. Stat. Ann. § 14:62 and his adjudication as a habitual offender were affirmed where the trial court’s failure to advise defendant of his privilege against self-incrimination at a habitual offender hearing pursuant to La. Rev. Stat. Ann. § 15:529.1(D) was harmless error; under La. Code Crim. Proc. Ann. art. 921, where a trial court’s actions constituted an error patent, the error need not result in reversal of the conviction if the error was harmless. State v. Mallett, 526 So. 2d 1194, 1988 La. App. LEXIS 543 (Apr. 6, 1988), remanded by 536 So. 2d 1205, 1989 La. LEXIS 417 (La. 1989).

Defendant’s multiple offender adjudication was reversed because the court found an error patent on the face of the record; the trial court erred in failing to inform defendant of his statutory right under La. Rev. Stat. Ann. § 15:529.1 to remain silent at his multiple offender hearing. State v. Ray, 521 So. 2d 582, 1988 La. App. LEXIS 609 (Feb. 23, 1988), writ of certiorari denied by 525 So. 2d 1055, 1988 La. LEXIS 1241 (La. 1988).

••• Criminal Process

•••• Assistance of Counsel. — A defendant must object at the multiple-offender hearing to the failure of the record of the predicate felony or raise the issue in a postconviction application, at which time he will have the opportunity (and the burden) to prove such an allegation. State v. Martin, 427 So. 2d 1182, 1983 La. LEXIS 9886 (Feb. 23, 1983).

•••• Cruel & Unusual Punishment. — Defendant’s 20-year sentence for burglary, while at the upper end of the sentencing range, was not deemed excessive, as it was still within the range of sentencing possibilities. State v. Beverly, 867 So. 2d 107, 2004 La. App. LEXIS 465 (Mar. 3, 2004).

Defendant argued that, based on recent legislation eliminating a mandatory life sentence for distribution of heroin, the mandatory minimum sentence of life imprisonment was unconstitutionally excessive; however, defendant failed to make any argument or present any evidence in support of a downward departure from the mandatory minimum life sentence, and accordingly, the appellate court concluded that defendant failed to meet his burden of showing that the mandatory life sentence he received was unconstitutional. State v. Pierre, 869 So. 2d 206, 2004 La. App. LEXIS 306 (Feb. 23, 2004), writ denied by La. 2004-0959, 883 So. 2d 1006, 2004 La. LEXIS 2747 (La. Oct. 1, 2004).

If a trial court finds that an enhanced punishment mandated by La. Rev. Stat. Ann. § 15:529.1 makes no measurable contribution to acceptable goals of punishment or that the sentence amounts to nothing more than the purposeful imposition of pain and suffering and is grossly out of proportion to the severity of the crime, the trial court has the option and duty to reduce such sentence to one that would not be constitutionally excessive. State v. Triche, 864 So. 2d 832, 2003 La. App. LEXIS 3684 (Dec. 30, 2003).

Where cashier, and two witnesses all testified to the armed robber’s race, physical description, and clothing, and co-defendant’s testimony was corroborated by the testimony and video surveillance photographs, the evidence was sufficient to sustain defendant’s conviction, and defendant’s sentence of 100 years as a second felony offender, without benefit of parole, probation or suspension of sentence, was not excessive, especially in light of the fact that defendant actually had six prior armed robberies in 1997, and fired upon the two witnesses who briefly pursued defendant’s vehicle. State v. Turner, 850 So. 2d 811, 2003 La. App. LEXIS 1804 (June 19, 2003), writ denied by La. 2003-2170, 865 So. 2d 74, 2004 La. LEXIS 303 (La. Jan. 30, 2004).

Defendant’s enhanced 110-year sentence and consecutive 99-year sentences on four counts of armed robbery respectively were not unconstitutionally excessive given the seriousness of the crimes, in which the victims’ lives were threatened at gunpoint; the enhanced sentence was in the mid-range of sentences provided under La. Rev. Stat. Ann. § 15:529.1. State v. Sims, 845 So. 2d 1116, 2003 La. App. LEXIS 1206 (Apr. 29, 2003), writ denied by La. 2003-2189, 882 So. 2d 570, 2004 La. LEXIS 2526 (La. Aug. 20, 2004).

Mandatory life sentence of La. Rev. Stat. Ann. § 15:529.1 is presumptively constitutional. State v. Burnett, 768 So. 2d 783, 2000 La. App. LEXIS 2260 (Oct. 4, 2000), writ denied by La. 2000-3079, 800 So. 2d 864, 2001 La. LEXIS 3689 (La. Nov. 2, 2001).

• Equal Protection

•• Scope of Protection. — Court, in defendant’s drug case, did not err by applying the version of the statute in effect at the time of defendant’s crime, rather than an amended version, because the amended version operated prospectively and therefore, defendant’s equal protection rights were not violated. State v. White, 850 So. 2d 751, 2003 La. App. LEXIS 1700 (June 6, 2003), writ denied by La. 2003-2616, 872 So. 2d 510, 2004 La. LEXIS 1742 (La. May 14, 2004).

• State Constitutional Operation. — La. Const. 1974 art. XIV, § 26, denied retrospective application of the 1974 Louisiana Constitution, thus the pardon provisions of La. Const. 1974 art. IV, § 5(E) did not apply to defendant’s conviction which predated January 1, 1975 for purposes of the multiple offender statute, La. Rev. Stat. Ann. § 15:529.1. State v. Maduell, 326 So. 2d 820, 1976 La. LEXIS 4887 (Jan. 19, 1976).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — Defendant’s sentence, as a third felony offender under the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, of imprisonment at hard labor for 20 years, without the benefit of probation or suspension, for his conviction of possession with intent to distribute marijuana, was not constitutionally excessive, and in fact, was illegally lenient. State v. Douglas, 868 So. 2d 896, 2004 La. App. LEXIS 307 (Feb. 23, 2004), writ denied by La. 2004-0955, 883 So. 2d 1006, 2004 La. LEXIS 2746 (La. Oct. 1, 2004).

Where defendant was convicted of distribution of cocaine and found to be a second felony offender, the trial court’s sentence of 47 years with at hard labor was within the statutory range, and the sentence was not unconstitutional. State v. Stewart, 866 So. 2d 1016, 2004 La. App. LEXIS 73 (Jan. 27, 2004), writ denied by La. 2004-0449, 876 So. 2d 832, 2004 La. LEXIS 2218 (La. June 25, 2004).

In a possession with intent to distribute marijuana case, defendant’s youthful age and non-violent criminal history did not preclude the imposition of a sentence under the Louisiana Habitual Offender Law. State v. Smith, 868 So. 2d 794, 2003 La. App. LEXIS 3727 (Dec. 31, 2003).

Where trial court’s decision to impose an 18-year sentence after enhancing a conviction for distribution of cocaine based on a prior felony was not an abuse of discretion based on defendant’s prior record and the fact that defendant was dealing drugs from an apartment complex, the sentence imposed was not unconstitutionally excessive since it was within the allowable sentencing range of 15 to 60 years; however, the trial court was not required to consider 2001 La. Acts 403, which changed the mandatory minimum sentence for cocaine distribution, as a mitigating factor where it only applied prospectively. State v. Converse, 864 So. 2d 803, 2003 La. App. LEXIS 3662 (Dec. 30, 2003), writ denied by La. 2004-0195, 876 So. 2d 74, 2004 La. LEXIS 1898 (La. June 4, 2004).

Defendant did not make a showing of exceptional circumstances, which was required to justify a downward departure from the minimum sentence mandated by La. Rev. Stat. Ann. § 15:529.1(A)(1)(c)(i) where the record reflected that defendant had an extensive criminal history, including seven felony convictions and numerous misdemeanor convictions, and the imposition of the minimum mandatory sentence did not appear to be excessive under La. Const. art. I, § 20. State v. Johnson, 864 So. 2d 645, 2003 La. App. LEXIS 3342 (Dec. 9, 2003).

In a case where defendant was convicted, as a principal, of five counts of distribution of cocaine, since the State did not independently prove defendant’s identity, the failure of defendant to be advised of his right to remain silent at the multiple bill hearing was reversible error under La. Rev. Stat. Ann. § 15:529.1; thus, defendant’s adjudication as a second felony offender and the enhanced sentences imposed pursuant to that finding had to be vacated. State v. Staggers, 860 So. 2d 174, 2003 La. App. LEXIS 2974 (Oct. 28, 2003).

In defendant’s trial for possession with intent to distribute cocaine, trial court did not err in denying defendant’s motion to quash a habitual offender bill where there was no question that the habitual offender bill was timely filed because the State filed it prior to defendant’s original sentencing; the hearing was held 12 months after the original sentencing, well within the 30-year term of imprisonment initially imposed. State v. Fisher, 852 So. 2d 1075, 2003 La. App. LEXIS 2218 (July 29, 2003), writ denied by La. 2003-2545, 872 So. 2d 510, 2004 La. LEXIS 1741 (La. May 14, 2004).

There was substantial evidence to rebut the presumption that the mandated life sentence for possession of cocaine with intent to distribute, La. Rev. Stat. Ann. § 40:967(A), was constitutional because: (1) defendant had a supportive family who wanted to help him; (2) defendant was not in possession of a weapon when arrested, had no money in his possession, and was only a petty street drug pusher and not a major drug dealer; (3) defendant was a non-violent offender; (4) defendant admitted to his addiction; and (5) under a change in the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, since his conviction, he would not qualify for a life term under the current law; thus, the the life sentence imposed was not proportionate to the crimes for which he was convicted and the sentence was vacated. State v. Combs, 848 So. 2d 672, 2003 La. App. LEXIS 1634 (May 21, 2003).

Thirty-three year sentence imposed on defendant for possession of marijuana with intent to distribute, as a habitual offender, was not constitutionally excessive, where the term was considerably less than the mandatory minimum; moreover, the record showed that defendant had a more extensive criminal history than was reflected in the habitual offender bill of information, and defendant was apparently on probation at the time he was arrested for the instant offense. State v. Esteen, 846 So. 2d 167, 2003 La. App. LEXIS 1216 (Apr. 29, 2003), writ of certiorari denied by La. 2003-1034, 862 So. 2d 978, 2004 La. LEXIS 50 (La. Jan. 9, 2004).

Where defendant was found guilty of possession of cocaine with intent to distribute (La. Rev. Stat. Ann. § 40:967(A)), and was adjudicated a third felony offender, at the time of the commission of the instant offense, the sentencing range for a third felony offender, with an underlying conviction for a violation of the Uniform Controlled Dangerous Substances Law punishable by imprisonment for more than five years, was imprisonment “for the remainder of his natural life, without benefit of parole, probation or suspension of sentence,” pursuant to La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii), and defendant was sentenced to life imprisonment, without benefit of parole, probation, or suspension of sentence for five years, hence, the sentence imposed was the mandatory minimum sentence prescribed by the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii). State v. Robinson, 846 So. 2d 76, 2003 La. App. LEXIS 1018 (Apr. 8, 2003), writ denied by La. 2003-1361, 860 So. 2d 1131, 2003 La. LEXIS 3561 (La. Nov. 26, 2003).

2001 La. Acts 403 amended the Habitual Offender Statute, La. Rev. Stat. Ann. § 15:529.1. State v. Robinson, 846 So. 2d 76, 2003 La. App. LEXIS 1018 (Apr. 8, 2003), writ denied by La. 2003-1361, 860 So. 2d 1131, 2003 La. LEXIS 3561 (La. Nov. 26, 2003).

Defendant’s 25-year enhanced sentence as a third felony offender convicted of distribution of cocaine was not excessive considering the facts of defendant’s case, and his non-violent offenses were not a reason to declare his sentence excessive. State v. Lott, 836 So. 2d 584, 2002 La. App. LEXIS 4059 (Dec. 30, 2002), writ denied by La. 2003-0499, 855 So. 2d 755, 2003 La. LEXIS 3021 (La. Oct. 17, 2003).

Defendant did not successfully rebut the presumption that the mandatory minimum sentence imposed upon him as a three-time felony offender under the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, for cocaine distribution was constitutional; the sentence imposed was not excessive pursuant to La. Const. art. I, § 20. State v. Payne, 777 So. 2d 555, 2000 La. App. LEXIS 3348 (Dec. 13, 2000), writ denied by La. 2001-0118, 802 So. 2d 626, 2001 La. LEXIS 3240 (La. Nov. 21, 2001).

Following defendant’s conviction for distributing cocaine, although the trial court properly adjudicated him as a habitual offender and sentenced as a second felony offender under La. Rev. Stat. Ann. § 15:529.1(A)(1)(a), the trial court erred in making defendant’s entire sentence without the benefit of parole; La. Rev. Stat. Ann. § 40:967 only required the first five years to be served without parole. State v. Hunter, 768 So. 2d 687, 2000 La. App. LEXIS 2184 (Sept. 27, 2000), writ denied by La. 2000-3070, 799 So. 2d 1150, 2001 La. LEXIS 3911 (La. Oct. 26, 2001), writ denied by La. 2001-2087, 813 So. 2d 424, 2002 La. LEXIS 1238 (La. Apr. 19, 2002).

Where a trial court should, pursuant to La. Rev. Stat. Ann. § 40:967(B)(4)(b), have mandated that five years of a defendant’s sentence be served without benefit of parole, probation, or suspension of sentence, but failed to affirmatively grant a probationary period or suspension of sentence, the trial court was in substantial compliance with La. Rev. Stat. Ann. § 15:529.1(G), and the issue of failure to specifically deny defendant parole eligibility could not be raised on appeal. State v. Bates, 742 So. 2d 1004, 1999 La. App. LEXIS 2428 (Sept. 15, 1999).

Conviction for drug dealing as habitual offender was affirmed, because expert testimony, quantity of drugs, and absence of paraphernalia showed intent to distribute, while a prior guilty plea sufficed for habitual finding. La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii). State v. Hollins, 742 So. 2d 671, 1999 La. App. LEXIS 2395 (Aug. 31, 1999), writ denied by La. 1999-2853, 778 So. 2d 587, 2001 La. LEXIS 89 (La. Jan. 5, 2001).

Defendant’s convictions for distribution of crack cocaine in violation of La. Rev. Stat. Ann. § 40:967(A)(1) and for distribution of marijuana in violation of La. Rev. Stat. Ann. § 40:966(A)(1) were affirmed and his sentence under the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii) for a third felony was not unconstitutionally excessive because the evidence proved beyond a reasonable doubt that defendant distributed or delivered by physically transferring possession of marijuana or cocaine, was not entrapped, and was not an addicted drug offender. State v. Long, 744 So. 2d 143, 1999 La. App. LEXIS 2416 (Aug. 25, 1999), writ denied by La. 1999-2780, 756 So. 2d 1140, 2000 La. LEXIS 805 (La. Mar. 17, 2000), writ of certiorari denied by 531 U.S. 835, 121 S. Ct. 93, 148 L. Ed. 2d 53, 2000 U.S. LEXIS 5314, 69 U.S.L.W. 3226 (2000).

Trial court’s application of the habitual-offender law, La. Rev. Stat. Ann. § 15:529.1, to a conviction under La. Rev. Stat. Ann. § 40:981.3 did not offend the constitutional prohibitions against double jeopardy because § 40:981.3 was not an enhancement statute. Lay v. Louisiana Dep’t of Correction, 734 So. 2d 782, 1999 La. App. LEXIS 1075 (Apr. 1, 1999), writ denied by La. 99-1173, 747 So. 2d 1102, 1999 La. LEXIS 2744 (La. Sept. 17, 1999).

••• Possession

•••• General Overview. — In sentencing defendant for possession of of cocaine, a violation of La. Rev. Stat. Ann. § 40:967(c), defendant had not proven clearly and convincingly that a downward deviation from the mandatory minimum sentence was warranted where he contended that his cocaine addiction and non-violent criminal history warranted a downward deviation from the mandatory minimum. State v. Bailey, 875 So. 2d 949, 2004 La. App. LEXIS 1373 (May 26, 2004), writ denied by La. 2004-1605, 887 So. 2d 476, 2004 La. LEXIS 3545 (La. Nov. 15, 2004), writ of certiorari denied by 546 U.S. 981, 126 S. Ct. 554, 163 L. Ed. 2d 468, 2005 U.S. LEXIS 7932, 74 U.S.L.W. 3273 (2005), writ denied by 976 So. 2d 159, 2008 La. LEXIS 170 (La. 2008).

Trial judge imposed an illegal sentence detrimental to defendant when he improperly imposed defendant’s enhanced sentence without the benefit of parole. State v. Bailey, 875 So. 2d 949, 2004 La. App. LEXIS 1373 (May 26, 2004), writ denied by La. 2004-1605, 887 So. 2d 476, 2004 La. LEXIS 3545 (La. Nov. 15, 2004), writ of certiorari denied by 546 U.S. 981, 126 S. Ct. 554, 163 L. Ed. 2d 468, 2005 U.S. LEXIS 7932, 74 U.S.L.W. 3273 (2005), writ denied by 976 So. 2d 159, 2008 La. LEXIS 170 (La. 2008).

Where defendant was convicted of possession of cocaine, in violation of La. Rev. Stat. Ann. § 40:967(C), and was sentenced as fourth felony offender to a mandatory sentence of life imprisonment without benefits, the trial court erred in not taking into account the more lenient punishment reflected in the legislature’s new policy under the amended Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, even though defendant committed his latest crime before the amendment took effect and the new law operated prospectively. State v. Terrell, 858 So. 2d 1282, 2003 La. App. LEXIS 3158 (Nov. 18, 2003), reversed by La. 03-3246, 876 So. 2d 43, 2004 La. LEXIS 1862 (La. June 4, 2004).

Because defendant’s 20-year sentence at hard labor for possession of between 28 and 199 grams of cocaine as a second felony offender was illegally lenient under La. Rev. Stat. Ann. § 15:529.1(G) of the Habitual Offender Law and former La. Rev. Stat. Ann. § 40:967(F), the sentence was vacated and remanded for resentencing. State v. Chisley, 860 So. 2d 45, 2003 La. App. LEXIS 2850 (Oct. 15, 2003), writ of certiorari denied by La. 2003-3358, 869 So. 2d 874, 2004 La. LEXIS 1156 (La. Apr. 2, 2004), remanded by La. App. 06-900, 957 So. 2d 226, 2007 La. App. LEXIS 753 (La.App. 5 Cir. Apr. 24, 2007).

Where defendant was found guilty of possession of a controlled dangerous substance, cocaine, second offense in violation of La. Rev. Stat. Ann. §§ 40:967(C) and 40:982, because his prior conviction for possession of a controlled dangerous substance was used only once to support his status conviction and was not included in the chain of convictions used in the subsequent habitual offender proceeding under La. Rev. Stat. Ann. § 15:529.1(D)(1)(a), defendant’s position that the State was trying to enhance the penalty as a third offender using a conviction that had already been enhanced was incorrect; therefore, the trial court properly denied defendant’s motion to quash the habitual offender bill. State v. Iverson, 855 So. 2d 835, 2003 La. App. LEXIS 2515 (Sept. 24, 2003), writ denied by La. 2003-2950, 872 So. 2d 510, 2004 La. LEXIS 1744 (La. May 14, 2004).

Court, in defendant’s drug case, did not err by sentencing defendant to life in prison where defendant failed to demonstrate any unusual circumstances which made him exceptional, such that imposition of the mandatory minimum sentence would have subjected him to punishment that was not meaningfully tailored to his culpability or to the gravity of his offense. State v. White, 850 So. 2d 751, 2003 La. App. LEXIS 1700 (June 6, 2003), writ denied by La. 2003-2616, 872 So. 2d 510, 2004 La. LEXIS 1742 (La. May 14, 2004).

Court, in defendant’s drug case, did not err by applying the version of the statute in effect at the time of defendant’s crime, rather than an amended version, because the amended version operated prospectively and therefore, defendant’s equal protection rights were not violated. State v. White, 850 So. 2d 751, 2003 La. App. LEXIS 1700 (June 6, 2003), writ denied by La. 2003-2616, 872 So. 2d 510, 2004 La. LEXIS 1742 (La. May 14, 2004).

Appellate courts have authority under La. Code Crim. Proc. Ann. art. 882 to correct an illegally lenient sentence despite the failure of either party to raise the issue in the district court or on appeal; considering that the trial court gave extensive and specific reasons under Dorthey for deviating from the mandatory minimum sentence, and the State did not challenge the sentence on appeal, the appellate court declined to exercise the discretion provided in art. 882 to correct defendant’s illegally lenient sentence for possession of cocaine as a habitual offender. State v. Davis, 841 So. 2d 952, 2003 La. App. LEXIS 476 (Feb. 25, 2003), writ of certiorari denied by La. 2003-0948, 857 So. 2d 516, 2003 La. LEXIS 3284 (La. Nov. 7, 2003).

Trial judge is empowered to deviate from a mandatory minimum sentence in a habitual offender proceeding if the trial judge were to find that the punishment mandated by La. Rev. Stat. Ann. § 15:529.1 makes no measurable contribution to acceptable goals of punishment or that the sentence amounted to nothing more than the purposeful imposition of pain and suffering and is grossly out of proportion to the severity of the crime; the judge has the option has the option, indeed the duty, to reduce such sentence to one that would not be constitutionally excessive. State v. Davis, 841 So. 2d 952, 2003 La. App. LEXIS 476 (Feb. 25, 2003), writ of certiorari denied by La. 2003-0948, 857 So. 2d 516, 2003 La. LEXIS 3284 (La. Nov. 7, 2003).

Where defendant was convicted of of the lesser-included offense of possession of cocaine, the trial court properly considered the information found in the pre-sentence investigation, the fact that defendant’s previous felony conviction was a drug offense, and the fact that defendant was on probation when defendant committed the offense; defendant’s sentence of seven years, without the benefit of probation or suspension of sentence, was not excessive. State v. Robertson, 840 So. 2d 631, 2003 La. App. LEXIS 372 (Feb. 12, 2003), writ denied by La. 2003-0939, 870 So. 2d 285, 2004 La. LEXIS 1369 (La. Apr. 23, 2004).

Defendant was properly sentenced as a fourth felony offender in his conviction for possession of cocaine where the predicate offenses were adjudicated within 10 years of the commission of the crime for which he had just been convicted. State v. Gentras, 733 So. 2d 113, 1999 La. App. LEXIS 838 (Mar. 30, 1999), writ denied by La. 99-1302, 748 So. 2d 464, 1999 La. LEXIS 2681 (La. Oct. 15, 1999), writ of certiorari denied, review denied by La. 2003-2734, 885 So. 2d 1126, 2004 La. LEXIS 3316 (La. Nov. 8, 2004), writ denied by La. 2006-0066, 929 So. 2d 1279, 2006 La. LEXIS 1938 (La. June 16, 2006).

Defendant’s enhanced sentence without benefit of parole for possession of cocaine with intent to distribute, in violation of La. Rev. Stat. Ann. § 40:967(A), was reversed because § 40:967(A) did not provide for the imposition of sentence without benefit of parole for a second habitual offense, and La. Rev. Stat. Ann. § 15:529.1(G) only provided for the imposition of sentence without benefit of probation and suspension of sentence, not parole. State v. Williams, 708 So. 2d 1123, 1998 La. App. LEXIS 283 (Feb. 11, 1998), writ denied by La. 98-0695, 724 So. 2d 205, 1998 La. LEXIS 2259 (La. July 2, 1998).

Defendant’s conviction for possession of methamphetamine was affirmed where the court rejected defendant’s contention the State did not prove that the prescribed cleansing period established by La. Rev. Stat. Ann. § 15:529.1(C) had not elapsed; the court found that on the date of defendant’s habitual offender hearing defendant was still under the State’s supervision and, therefore, it was clear that at the time of the habitual offender hearing the period provided by § 15:529.1(C) had not yet even commenced. State v. Battista, 517 So. 2d 1096, 1987 La. App. LEXIS 11213 (Oct. 7, 1987).

Where defendant was convicted of one count each of attempted possession of cocaine, attempted possession of methylphenidate, and attempted possession of codeine stemming from a search of a residence, the trial court erred in enhancing each of the sentences based on defendant’s status as a second offender; where defendant was convicted of more than a single count at the same time, it was error for the trial court to enhance more than one sentence pursuant to a multiple bill. State v. Hayes, 488 So. 2d 1287, 1986 La. App. LEXIS 6869 (May 12, 1986).

Where defendant had previously been convicted of possession of amphetamines in violation of former La. Rev. Stat. Ann. § 40:971 (now La. Rev. Stat. Ann. § 40:966), was arrested for possessing a controlled substance, the district attorney had discretion to charge him with distribution of a controlled dangerous substance in violation of La. Rev. Stat. Ann. § 40:969, but not as a second offender under La. Rev. Stat. Ann. § 40:982, and, after conviction to seek and obtain an enhanced sentence as a multiple offender under La. Rev. Stat. Ann. § 15:529.1. State v. Murray, 357 So. 2d 1121, 1978 La. LEXIS 5827 (Apr. 10, 1978).

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — For the purpose of habitual offender status, defendant’s conviction in Ohio for felonious assault would have constituted a felony if committed in Louisiana because offense would have constituted aggravated battery, which was a felony in Louisiana. State v. Uloho, 875 So. 2d 918, 2004 La. App. LEXIS 1381 (May 26, 2004), writ denied by La. 2004-1640, 888 So. 2d 192, 2004 La. LEXIS 3434 (La. Nov. 19, 2004).

Defendant’s sentence of 10 years of imprisonment, the maximum term, as a second felony offender, was not constitutionally excessive where it was the same sentence imposed upon him when he had previously been considered a fourth and then a third felony offender; under the 1994 version of La. Rev. Stat. Ann. § 15:529.1, the maximum term of imprisonment was the same for second and third felony offenders who were not eligible for life sentences. State v. Fletcher, 845 So. 2d 1213, 2003 La. App. LEXIS 1217 (Apr. 29, 2003).

Defendant’s enhanced sentence was illegally lenient where the trial judge failed to specify that the sentence was not subject to probation or suspension of sentence. State v. Fletcher, 845 So. 2d 1213, 2003 La. App. LEXIS 1217 (Apr. 29, 2003).

Enhancement from a misdemeanor to a felony in La. Rev. Stat. Ann. § 14:34:2(B)(2) did not preclude further enhancement under the habitual offender law, La. Rev. Stat. Ann. § 15:529.1. State v. Johnson, 771 So. 2d 798, 2000 La. App. LEXIS 2551 (Oct. 20, 2000), reversed by, remanded by La. 2001-0006, 823 So. 2d 917, 2002 La. LEXIS 1832 (La. May 31, 2002).

Trial court abused its discretion by imposing a sentence less than that mandated by La. Rev. Stat. Ann. § 15:529.1(D)(3) following defendant’s conviction for battery of a police officer in a correctional facility in violation of La. Rev. Stat. Ann. § 14:34.2(B)(2) where he caused the officer serious bodily injury, a broken nose, and where he did not admit his guilt to the present charge or to his earlier charge. State v. Johnson, 771 So. 2d 798, 2000 La. App. LEXIS 2551 (Oct. 20, 2000), reversed by, remanded by La. 2001-0006, 823 So. 2d 917, 2002 La. LEXIS 1832 (La. May 31, 2002).

Individual convicted of aggravated burglary was properly adjudicated to be a second felony habitual offender on the basis of a previous Mississippi conviction for aggravated assault under La. Rev. Stat. Ann. § 15:529.1(A)(1) because the predicate crime, if committed in Louisiana, would have been a felony in Louisiana since the conduct constituting aggravated battery and attempted aggravated battery, violations of La. Rev. Stat. Ann. §§ 14:34 and 14:27(A), were necessarily included in the crime of aggravated assault as defined in the Mississippi Code. State v. Hennis, 734 So. 2d 21, 1999 La. App. LEXIS 416 (Feb. 19, 1999), writ denied by La. 99-0783, 747 So. 2d 16, 1999 La. LEXIS 2014 (La. July 2, 1999).

Defendant’s sentence of 15 years’ imprisonment, following a conviction for second-degree battery, as a habitual offender under La. Rev. Stat. Ann. § 15:529, was illegal where the State listed more than four prior felony convictions, but failed to state which offenses were being used as the basis for the multiple bill charge, and neither of the two most recent predicate offenses listed on the multiple bill were crimes of violence, crimes for a violation of the controlled substance law punishable by imprisonment for more than five years, or crimes punishable by imprisonment for more than 12 years. State v. Ballay, 727 So. 2d 1199, 1999 La. App. LEXIS 112 (Jan. 13, 1999), writ denied by La. 99-0437, 745 So. 2d 18, 1999 La. LEXIS 1851 (La. June 18, 1999).

••• Domestic Offenses

•••• General Overview. — Where defendant, a third felony habitual offender, shoved his 84-year-old grandmother into kitchen furniture with both hands, thereby causing her unjustifiable pain and bruises, his sentence of seven years at hard labor was neither constitutionally excessive nor grossly disproportionate to the severity of the offense. State v. Echeverria, 858 So. 2d 632, 2003 La. App. LEXIS 1906 (June 27, 2003), writ denied by La. 2003-2332, 882 So. 2d 580, 2004 La. LEXIS 2501 (La. Aug. 20, 2004).

••• Kidnapping

•••• General Overview. — Defendant’s sentences were not excessive where defendant committed eight armed robberies and a second-degree kidnapping on three separate days, the victims were placed in grave danger and could easily have been killed, and they were emotionally harmed as a result of the robberies. State v. Page, 837 So. 2d 165, 2003 La. App. LEXIS 83 (Jan. 28, 2003), writ denied by La. 2003-0951, 857 So. 2d 517, 2003 La. LEXIS 3286 (La. Nov. 7, 2003).

••• Robbery

•••• General Overview. — In an armed robbery case, defendant’s 49 and one-half years sentence was not excessive or disproportionate considering that defendant helped plan and then participated in the armed robbery, both robbers were armed, the victim was made to first kneel at gunpoint while his money and vehicle were stolen and was taken into a vacant house, ordered to disrobe and put in a closet while defendant made his getaway; further, the sentence was the minimum sentence allowed under the habitual offender law. State v. Green, 873 So. 2d 889, 2004 La. App. LEXIS 1182 (May 12, 2004), writ denied by La. 2004-1795, 888 So. 2d 227, 2004 La. LEXIS 3656 (La. Nov. 24, 2004).

Defendant’s 49 and ½ year sentence for armed robbery as a second felony offender was not constitutionally excessive, where (1) defendant pointed a gun at the night auditors, placing their lives at risk, (2) the victims were terrified and thought that they were going to die, and (3) defendant was a violent man who committed another armed robbery right after the underlying robbery; the fact that his prior conviction was for a non-violent offense did not make his present sentence excessive. State v. Taylor, 880 So. 2d 831, 2004 La. App. LEXIS 690 (Mar. 30, 2004), writ denied by La. 2004-1251, 896 So. 2d 1025, 2005 La. LEXIS 851 (La. Mar. 24, 2005).

Enhanced sentence imposed by the trial judge was not constitutionally excessive; higher sentences for a second felony offender where the predicate offense was armed robbery had been upheld, and defendant progressed from a non-violent crime to a violent crime that almost killed the victim. State v. Smith, 862 So. 2d 240, 2003 La. App. LEXIS 3264 (Nov. 25, 2003), writ denied by La. 2004-0050, 872 So. 2d 1078, 2004 La. LEXIS 1619 (La. May 7, 2004).

Where cashier, and two witnesses all testified to the armed robber’s race, physical description, and clothing, and co-defendant’s testimony was corroborated by the testimony and video surveillance photographs, the evidence was sufficient to sustain defendant’s conviction, and defendant’s sentence of 100 years as a second felony offender, without benefit of parole, probation or suspension of sentence, was not excessive, especially in light of the fact that defendant actually had six prior armed robberies in 1997, and fired upon the two witnesses who briefly pursued defendant’s vehicle. State v. Turner, 850 So. 2d 811, 2003 La. App. LEXIS 1804 (June 19, 2003), writ denied by La. 2003-2170, 865 So. 2d 74, 2004 La. LEXIS 303 (La. Jan. 30, 2004).

Where the missing videotapes and the missing photo line-ups were significant items of evidence in defendant’s convictions for attempted first-degree robbery and first-degree robbery, the appellate court had to assume that they were heavily relied upon by the jury to convict defendant and it would be both grossly unfair and unconstitutional under La. Const. art. I, § 19 for the appellate court to review the record in defendant’s case without all of the critical evidence; therefore, the appellate court had to reverse defendant’s convictions for attempted first-degree robbery and first-degree robbery, La. Rev. Stat. Ann. §§ 14:27, 14:64.1, and defendant’s adjudication as a multiple offender pursuant to La. Rev. Stat. Ann. § 15:529.1. State v. Walker, 844 So. 2d 1060, 2003 La. App. LEXIS 1109 (Apr. 9, 2003), writ of certiorari denied by La. 2003-1335, 861 So. 2d 553, 2003 La. LEXIS 3706 (La. Dec. 19, 2003).

Where defendant’s offense of armed robbery occurred in March 1996, defendant was convicted and adjudicated as a third felony offender in August, 2001, and sentenced in November, 2001, La. Rev. Stat. Ann. § 15:529.1, in effect at the time of the adjudication, was applicable to defendant’s habitual offender status, rather than the habitual offender law in effect at the time of the offense. State v. Orange, 2003 La. App. LEXIS 532 (Mar. 5, 2003), substituted opinion at La. App. 2002-0711, 845 So. 2d 570, 2003 La. App. LEXIS 1081 (La.App. 1 Cir. Apr. 11, 2003).

Defendant’s sentences were not excessive where defendant committed eight armed robberies and a second-degree kidnapping on three separate days, the victims were placed in grave danger and could easily have been killed, and they were emotionally harmed as a result of the robberies. State v. Page, 837 So. 2d 165, 2003 La. App. LEXIS 83 (Jan. 28, 2003), writ denied by La. 2003-0951, 857 So. 2d 517, 2003 La. LEXIS 3286 (La. Nov. 7, 2003).

Adjudication as a second felony offender and sentence to 50 years without the benefit of parole, probation or suspension of sentence for first-degree robbery, La. Rev. Stat. Ann. § 14:64.1, was affirmed because defendant failed to prove that the trial court abused the liberal discretion allowed in sentencing when the trial court took into consideration that defendant had prior armed robbery convictions as a juvenile and as an adult, and that he had other violent offenses on his rap sheet. State v. Dangerfield, 834 So. 2d 1151, 2002 La. App. LEXIS 3916 (Dec. 11, 2002), writ denied by La. 2003-0475, 869 So. 2d 842, 2004 La. LEXIS 885 (La. Mar. 19, 2004).

In sentencing defendant, the trial court did not err by failing to follow the mandates of La. Code Crim. Proc. Ann. art. 894.1 but merely stating that defendant had been adjudicated a fourth felony offender and that he would receive the mandatory sentence; because simple robbery is a crime of violence pursuant to La. Rev. Stat. Ann. § 14:2(13)(y), and because defendant was adjudicated a fourth felony offender pursuant to the constitutional habitual offender law, he faced a mandatory sentence of life imprisonment without benefits, as required by La. Rev. Stat. Ann. § 15:529.1(A)(1)(c)(ii), so articulating the factors would have been an exercise in futility. State v. Wilson, 796 So. 2d 45, 2001 La. App. LEXIS 1905 (Aug. 22, 2001), vacated in part by, remanded by La. 2001-2815, 836 So. 2d 2, 2002 La. LEXIS 3351 (La. Nov. 22, 2002).

Where an armed robbery defendant who was also adjudicated as a second offender faced a minimum sentence, with the habitual offender adjudication, of 49 and a half years and a maximum sentence of 198 years without benefit of parole, probation or suspension of sentence but the the trial judge imposed a sentence of 60 years at hard labor without benefit of parole, probation or suspension of sentence, the defendant did not receive an excessive sentence that did not take into account factors such as his youth and lack of education even though the trial court also noted that the defendant displayed a propensity for violence accompanied by a disregard for human life. State v. Williams, 781 So. 2d 673, 2001 La. App. LEXIS 354 (Feb. 28, 2001).

Sentence of life imprisonment as a third felony offender, when the three felonies were purse snatching, was grossly out of proportion to the severity of the crime and was vacated by the appellate court. State v. Webster, 746 So. 2d 799, 1999 La. App. LEXIS 3214 (Nov. 10, 1999), remanded sub nomine State v. Lindsey, La. 99-3256, 770 So. 2d 339, 2000 La. LEXIS 2736 (La. Oct. 17, 2000).

Defendant was properly sentenced under La. Rev. Stat. Ann. § 15:529.1(D)(1)(b) after conviction for armed robbery because the State met its burden of proof at the habitual offender proceeding by introducing the indictment, minutes, and sentencing transcript of defendant’s prior offense, and by establishing through fingerprints that defendant was the same person who previously pled guilty to manslaughter. State v. Owens, 763 So. 2d 628, 1999 La. App. LEXIS 2944 (Oct. 27, 1999).

Life sentence without parole under the habitual offender statute, La. Rev. Stat. Ann. § 15:529.1, was too harsh where the most recent conviction for simple robbery, in violation of La. Rev. Stat. Ann. § 14:65, involved defendant and another man beating up a boy and stealing his bicycle. State v. Randall, 741 So. 2d 852, 1999 La. App. LEXIS 1847 (June 9, 1999), affirmed in part and reversed in part by, remanded by La. 99-2476, 776 So. 2d 424, 2000 La. LEXIS 3386 (La. Dec. 15, 2000).

Where defendant was convicted of simple robbery some 18 years before being convicted of shoplifting a $159 jacket from a department store, and where simple robbery was considered a crime of violence under La. Rev. Stat. Ann. § 14:2(13), the earlier conviction was sufficient under the habitual offender statute, La. Rev. Stat. Ann. § 15:529.1(A)(1)(c)(ii), which required life imprisonment if a prior felony was a crime of violence, to subject defendant to life imprisonment. State v. Jackson, 718 So. 2d 1001, 1998 La. App. LEXIS 2540 (Aug. 12, 1998), writ denied by La. 98-2560, 738 So. 2d 1069, 1999 La. LEXIS 471 (La. Feb. 26, 1999).

Defendant could not be sentenced to more than a term of 10 years, where defendant was convicted of purse snatching under La. Rev. Stat. Ann. § 14:65.1 and sentenced as a second offender under the Louisiana Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, the minimum sentence under §§ 14:65.1 (1986) and 15:529.1 (1992) was 10 years, the maximum term under the Louisiana sentencing guidelines was 5 ½ years, and there were no aggravating circumstances. State v. Smith, 610 So. 2d 152, 1992 La. App. LEXIS 3583 (Dec. 1, 1992), affirmed in part and reversed in part by, remanded by 629 So. 2d 333, 1993 La. LEXIS 3585 (La. 1993).

Following defendant’s conviction for armed robbery, the 33-year sentence imposed as a second felony offender under La. Rev. Stat. Ann. §§ 14:64 and 15:529.1 was not excessive and was the minimum allowable under the statutes. State v. Jones, 537 So. 2d 1244, 1989 La. App. LEXIS 10 (Jan. 17, 1989).

Amended sentence of 33 years at hard labor without probation, parole, or suspension of sentence was not excessive in violation of La. Const. art. I, § 20 (1974), because it was the minimum allowable under the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, for a second offender convicted of armed robbery, a violation of La. Rev. Stat. Ann. § 14:64. State v. Phillips, 448 So. 2d 243, 1984 La. App. LEXIS 8516 (Apr. 3, 1984), reversed in part by 452 So. 2d 1178, 1984 La. LEXIS 9409 (La. 1984).

Defendant’s sentence, as a habitual offender, of 24 years at hard labor for simple robbery was vacated as illegally exceeding the maximum seven-year sentence in La. Rev. Stat. Ann. § 14:65 because defendant was not advised of his right to remain silent before being compelled to confess the prior felony conviction and the State offered no admissible evidence to prove, as required by La. Rev. Stat. Ann. § 15:529.1, that he was the same person convicted of the prior felony. State v. Johnson, 432 So. 2d 815, 1983 La. LEXIS 10720 (May 23, 1983).

Ninety-nine year sentence imposed on defendant was the longest term prescribed for armed robbery, and it was not less than 20 years; hence, it did not violate the prohibition that the sentence be not more than defendant’s natural life and complied with La. Rev. Stat. Ann. § 15:529.1. State v. Delaney, 359 So. 2d 976, 1978 La. LEXIS 6363 (June 19, 1978).

•• Inchoate Crimes

••• Attempt

•••• General Overview. — Individual convicted of aggravated burglary was properly adjudicated to be a second felony habitual offender on the basis of a previous Mississippi conviction for aggravated assault under La. Rev. Stat. Ann. § 15:529.1(A)(1) because the predicate crime, if committed in Louisiana, would have been a felony in Louisiana since the conduct constituting aggravated battery and attempted aggravated battery, violations of La. Rev. Stat. Ann. §§ 14:34 and 14:27(A), were necessarily included in the crime of aggravated assault as defined in the Mississippi Code. State v. Hennis, 734 So. 2d 21, 1999 La. App. LEXIS 416 (Feb. 19, 1999), writ denied by La. 99-0783, 747 So. 2d 16, 1999 La. LEXIS 2014 (La. July 2, 1999).

•• Miscellaneous Offenses

••• General Overview. — Because the evidence was not sufficient for a jury to have found that a defendant had the specific intent, as defined in La. Rev. Stat. Ann. § 14:10(1), to influence a police officer’s conduct, his conviction for public intimidation under La. Rev. Stat. Ann. § 14:122 was reversed, and, because his sentence under La. Rev. Stat. Ann. § 15:529.1 as a habitual offender was based in part on that conviction, that sentence was also reversed. State v. Love, 602 So. 2d 1014, 1992 La. App. LEXIS 1527 (May 20, 1992).

••• Escape

•••• General Overview. — Life sentence imposed on defendant in an habitual offender proceeding after defendant was convicted of aggravated escape in violation of La. Rev. Stat. Ann. § 14:110(C) was vacated, because that offense was not listed in La. Rev. Stat. Ann. § 15:529.1 at the time defendant was convicted. State v. Metoyer, 748 So. 2d 1174, 1999 La. App. LEXIS 3162 (Nov. 10, 1999).

In defendant’s conviction for escape, the trial court’s sentence was not excessive under La. Code Crim. Proc. Ann. art. 894.1, La. Const. art. I, § 20, and La. Rev. Stat. Ann. § 15:529.1, where defendant had a long history of criminal conviction, his escape was clearly planned in advance, his escape in a city’s downtown posed a serious risk to public safety, although harsh, the sentence imposed was within statutory limits, and the sentence was not a purposeless and needless imposition of pain and suffering. State v. Nunn, 599 So. 2d 462, 1992 La. App. LEXIS 1379 (May 13, 1992).

Defendant’s sentence for simple escape of five years at hard labor was not excessive considering the severity of the offense, the fact that defendant could have been sentenced to serve five years at hard labor for simple escape even without the enhancement provision of the habitual offender statute, La. Rev. Stat. Ann. § 15:529.1, and he could have received a maximum 10-year sentence for the crime as a habitual offender. State v. Townley, 546 So. 2d 314, 1989 La. App. LEXIS 1345 (June 28, 1989).

••• Lesser Included Offenses

•••• General Overview. — La. Code Crim. Proc. Ann. art. 815, which applies to responsive verdicts for certain offenses and provides the trial court with discretion of finding a defendant guilty of a lesser included offense, has no relevance to a habitual offender proceeding under La. Rev. Stat. Ann. § 15:529.1. State v. Dean, 643 So. 2d 210, 1994 La. App. LEXIS 2402 (Sept. 15, 1994).

•• Property Crimes

••• Burglary & Criminal Trespass

•••• General Overview. — In an aggravated burglary case, defendant’s 30-year mid-range sentence as a third felony offender was reasonable and proportionate where defendant had two prior convictions for simple burglary and unauthorized entry of an inhabited dwelling; the trial court adequately complied with La. Code Crim. Proc. Ann. art. 894.1. State v. Haley, 873 So. 2d 747, 2004 La. App. LEXIS 1026 (Apr. 22, 2004), writ denied by La. 2004-2606, 904 So. 2d 728, 2005 La. LEXIS 2189 (La. June 24, 2005).

Defendant convicted of simple burglary was adjudicated to be a third felony offender, and properly sentenced to 24 years at hard labor without benefit of probation, parole, or suspension of sentence; State proved that defendant had two prior guilty plea convictions. State v. Tilmon, 870 So. 2d 607, 2004 La. App. LEXIS 976 (Apr. 14, 2004), writ denied by La. 2004-2011, 888 So. 2d 866, 2004 La. LEXIS 3853 (La. Dec. 17, 2004).

On review of defendant’s burglary conviction for errors patent, the court noted that defendant received an illegally lenient sentence, because the trial judge failed to deny parole eligibility for one year; this omission required no action because La. Rev. Stat. Ann. § 15:301.1(C) imposes the restrictions by operation of law. State v. Singleton, 871 So. 2d 596, 2004 La. App. LEXIS 678 (Mar. 30, 2004).

Where defendant was convicted of simple burglary and was adjudicated to have been a second felony offender and sentenced to 12 years at hard labor, the sentence was not unconstitutional excessive where the 12-year sentence was at lower end of sentencing range, defendant could have received up to 24 years of imprisonment, and he had a prior conviction in 1986 for simple robbery. State v. Parker, 853 So. 2d 67, 2003 La. App. LEXIS 2220 (July 29, 2003).

Where defendant was found guilty of two counts of unauthorized entry of an inhabited dwelling and was sentenced as a habitual offender to serve seven years at hard labor without benefit of probation, parole, or suspension of sentence, his sentence was not excessive because the sentence range for the conviction of unauthorized entry of an inhabited dwelling was with or without hard labor for not more than six years under La. Rev. Stat. Ann. § 14:62.3(B) and La. Rev. Stat. Ann. § 15:529.1(A)(1)(a) provided that the sentence for a second felony in such circumstances was to be not less than one-half the longest term and not more than twice the longest term prescribed for a first conviction; hence, defendant’s sentence fell within the range of sentences that could have been imposed from three years to 12 years, all without benefit of probation or suspension of sentence. State v. Roland, 850 So. 2d 738, 2003 La. App. LEXIS 1675 (June 5, 2003), reversed in part by La. 03-1930, 865 So. 2d 692, 2004 La. LEXIS 20 (La. Jan. 16, 2004), writ denied by La. 2003-2395, 867 So. 2d 685, 2004 La. LEXIS 545 (La. Feb. 13, 2004).

Sentence of 18 years at hard labor for a defendant adjudicated for aggravated burglary and as a second felony offender where the sentencing range was 15 to 60 years at hard labor without benefit of probation or suspension of sentence and the aggravated burglary offense involved the defendant entering a home and pointing a loaded weapon at one of the occupants was held not excessive where the record showed an adequate factual basis for the sentence imposed. State v. Jackson, 781 So. 2d 705, 2001 La. App. LEXIS 357 (Feb. 28, 2001), writ denied by La. 2001-1444, 811 So. 2d 899, 2002 La. LEXIS 924 (La. Mar. 15, 2002), writ denied by La. 2001-1234, 811 So. 2d 898, 2002 La. LEXIS 921 (La. Mar. 15, 2002).

Defendant’s aggravated burglary sentence was properly amended to delete the denial of parole eligibility because neither La. Rev. Stat. Ann. §§ 14:60 nor 15:529.1 that sentences be served without benefit of parole. State v. Handy, 772 So. 2d 931, 2000 La. App. LEXIS 2801 (Nov. 8, 2000), writ denied by La. 2000-3424, 801 So. 2d 1072, 2001 La. LEXIS 3196 (La. Nov. 16, 2001).

Where a defendant was convicted of attempted simple burglary, which according to La. Rev. Stat. Ann. §§ 14:27(D)(3) and 14:62, was punishable by a maximum of six years’ imprisonment, but the defendant was adjudicated a fourth felony offender and thus faced a sentencing exposure of minimum of 20 years under La. Rev. Stat. Ann. § 15:529.1(A)(1)(c)(i), the sentence of 20 years was not constitutionally excessive as the trial judge could have imposed a life sentence, the sentence imposed was the statutory minimum, and the trial court’s consideration of the defendant’s prior criminal activity was not limited to convictions. State v. Williams, 729 So. 2d 14, 1999 La. App. LEXIS 309 (Feb. 10, 1999).

Defendant’s conviction for burglary of an inhabited dwelling in violation of La. Rev. Stat. Ann. § 14:62.2 and the subsequent enhanced re-sentence as a multiple offender in conformance with La. Rev. Stat. Ann. § 15:529.1 were affirmed, but the case was remanded to the trial court with direction to provide defendant with written notice of the prescriptive period for post-conviction relief because the trial court failed to advise defendant of the prescriptive period at the time of sentencing as required by La. Code Crim. Proc. Ann. art. 930.8(C); defendant pled guilty to the burglary charge and was advised of the prescriptive period at the time of the original sentencing, but was not advised of the prescriptive period at the time that the original sentence was vacated and the enhanced sentence as a multiple offender, to which defendant pled guilty, was rendered. State v. Strickland, 716 So. 2d 457, 1998 La. App. LEXIS 2375 (July 28, 1998), writ denied by La. 98-2779, 739 So. 2d 784, 1999 La. LEXIS 862 (La. Mar. 26, 1999).

Defendant’s sentence of six years at hard labor was affirmed because it was within the sentence range prescribed in La. Rev. Stat. Ann. § 14:62.4(B) for unauthorized entry of a place of business and was within the range for second felony habitual offenders, such as defendant, in La. Rev. Stat. Ann. § 15:529.1. State v. Smith, 679 So. 2d 491, 1996 La. App. LEXIS 1635 (Aug. 21, 1996).

Eighteen year sentence for simple burglary, La. Rev. Stat. Ann. § 14:62.2, as enhanced for a prior felony conviction per the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1(A)(1), was not vindictive, even though the state offered defendant six years and no multiple bill if he pled guilty. State v. Henderson, 648 So. 2d 974, 1994 La. App. LEXIS 3556 (Dec. 14, 1994), writ denied by La. 97-2336, 715 So. 2d 1205, 1998 La. LEXIS 852 (La. Mar. 20, 1998).

Defendant’s conviction for simple burglary of an inhabited dwelling was proper when the evidence supported his conviction and where he was adequately sentenced for his offense under the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1. State v. Bertram, 511 So. 2d 1171, 1987 La. App. LEXIS 9909 (July 8, 1987), writ of certiorari denied by 517 So. 2d 810, 1988 La. LEXIS 53 (La. 1988).

••• Forgery

•••• General Overview. — Where defendant had proved that prior efforts at rehabilitation had failed and committed further forgery crimes, concurrent six-year terms for three new forgery convictions were not excessive under sentencing guidelines, La. Rev. Stat. Ann. § 15:529.1, and constitutional standards. State v. Pegues, 641 So. 2d 1080, 1994 La. App. LEXIS 2261 (Aug. 17, 1994).

••• Larceny & Theft

•••• General Overview. — Defendant’s sentence after being convicted of theft in the amount of more than $500 was proper where it was not excessive in violation of La. Const. art. I, § 20, the sentence was near the lower end of the statutory range under La. Rev. Stat. Ann. §§ 14:67(B)(1) and 15:529.1(A)(1)(c)(i), and the sentence was further supported by the record. State v. Jefferson, 866 So. 2d 931, 2004 La. App. LEXIS 49 (Jan. 27, 2004), writ denied by La. 2004-0727, 882 So. 2d 1166, 2004 La. LEXIS 2862 (La. Sept. 24, 2004).

Defendant who engaged in a shoplifting scheme was convicted of theft of goods and sentenced to 20 years’ imprisonment as a four time felony offender; the appellate court upheld her sentence, because it was within the range set forth in the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1(A)(1)(c)(i). State v. Oliver, 857 So. 2d 1227, 2003 La. App. LEXIS 2654 (Sept. 30, 2003), writ denied by La. 2004-2139, 902 So. 2d 1042, 2005 La. LEXIS 1789 (La. May 20, 2005), writ denied by 2009 La. App. LEXIS 2202 (La.App. 5 Cir. Dec. 29, 2009).

Where defendant pled guilty to a charge of being in possession of stolen things valued at over $500, there was a valid admission to the multiple bill where the trial court advised defendant of the allegations contained in the bill of information, the right to be tried as to the truth thereof, and the right to remain silent, and defendant understood those rights and the 20-year enhanced sentence was not excessive where it was imposed in conformity with a plea agreement which was set forth in the record at the time of the plea; thus, defendant was precluded from raising a claim of excessiveness on appeal. State v. Dixon, 858 So. 2d 16, 2003 La. App. LEXIS 2472 (Sept. 16, 2003), writ denied by La. 2004-1567, 899 So. 2d 566, 2005 La. LEXIS 1320 (La. Apr. 22, 2005).

Defendant’s sentence, as a third felony offender, was amended to delete the provision denying the benefits of parole eligibility because it was not within the trial court’s authority to impose the sentence of four years at hard labor for theft without benefit of parole, and the sentence was not legally correct. State v. James, 833 So. 2d 1162, 2002 La. App. LEXIS 3810 (Dec. 11, 2002).

Fifteen-year sentence imposed pursuant to a multiple bill after defendant was convicted of theft, La. Rev. Stat. Ann. § 14:67.10, was not null and void, but was a valid sentence although the trial court did not vacate the prior sentence; to the extent that the decisions in State v. Dearmas, 606 So. 2d 567 (La. App. 5 Cir. 1992), State v. London, 98-65 (La. App. 5 Cir. May 27, 1998), 712 So. 2d 287, writ denied, 98-1903 (La. Nov. 13, 1998), and State v. Stokes, 99-1287 (La. App. 5 Cir. April 12, 2000), 759 So. 2d 980, writ denied, 00-1219 (La. Feb. 16, 2001), were in conflict, the court overruled them. State v. Davis, 792 So. 2d 126, 2001 La. App. LEXIS 1815 (July 30, 2001).

Fifteen-year sentence imposed pursuant to a multiple bill after defendant was convicted of theft, La. Rev. Stat. Ann. § 14:67.10, was not excessive because it was tailored to the offender and the offense; defendant had two prior convictions, including one for narcotics, and the trial court considered defendant’s track record. State v. Davis, 792 So. 2d 126, 2001 La. App. LEXIS 1815 (July 30, 2001).

Life sentence for purse snatching, a crime of violence under La. Rev. Stat. Ann. § 14:2(13)(z) was proper because it was defendant’s third offense pursuant to the “three strikes” provision of the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii). State v. Webster, 775 So. 2d 661, 2000 La. App. LEXIS 3431 (Dec. 20, 2000), remanded by La. 2001-0397, 805 So. 2d 1178, 2002 La. LEXIS 364 (La. Jan. 25, 2002).

Defendant’s 30-year sentence for theft was not excessive as he claimed, and was in fact illegally lenient pursuant to La. Rev. Stat. Ann. § 15:529.1 because two of his prior felonies were crimes of violence; however, the State failed to properly preserve the error for appeal and the court was prohibited from setting aside the illegally lenient sentence. State v. Jolly, 768 So. 2d 165, 2000 La. App. LEXIS 1852 (July 25, 2000), writ of certiorari denied by La. 2000-2467, 798 So. 2d 959, 2001 La. LEXIS 2920 (La. Oct. 5, 2001).

Trial court failed to comply with La. Code Crim. Proc. Ann. art. 894.1 because it did not adequately state for the record the considerations it took into account when sentencing defendant to 30 years for theft; no remand was necessary because he should have been sentenced to life imprisonment as a fourth felony offender, and thus, the sentence imposed could not be said to be so apparently severe so as to require a remand. State v. Jolly, 768 So. 2d 165, 2000 La. App. LEXIS 1852 (July 25, 2000), writ of certiorari denied by La. 2000-2467, 798 So. 2d 959, 2001 La. LEXIS 2920 (La. Oct. 5, 2001).

Defendant’s sentence of life imprisonment at hard labor without benefit of parole, probation, or suspension of sentence pursuant to La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii) as a third felony habitual offender following his conviction for theft by misappropriating or taking over $500 in violation of La. Rev. Stat. Ann. § 14:67 was unconstitutionally excessive where none of defendant’s crimes involved a dangerous weapon, he returned $693 of the $1000 taken, defendant’s parole and probation officer recommended a sentence of 10 years, the victim expressed hope that defendant could be rehabilitated, and defendant’s former employer considered defendant to be a good employee. State v. Hayes, 739 So. 2d 301, 1999 La. App. LEXIS 2122 (June 25, 1999), writ denied by La. 1999-2136, 764 So. 2d 955, 2000 La. LEXIS 1865 (La. June 16, 2000).

As the Arkansas theft statute was substantively different from the Louisiana felony-theft statute, La. Rev. Stat. Ann. § 14:67, the prior Arkansas conviction could not be used as the basic for enhancement of his current sentence pursuant to La. Rev. Stat. Ann. § 15:529.1(A). State v. Lanier, 477 So. 2d 889, 1985 La. App. LEXIS 9868 (Oct. 11, 1985).

Defendant was improperly sentenced to two terms of two years imprisonment at hard labor, to run consecutively; as an offender with a prior conviction, defendant’s proper sentence for theft of property was one single sentence of four years. State v. Bell, 404 So. 2d 974, 1981 La. LEXIS 10437 (Sept. 28, 1981).

•• Sex Crimes

••• General Overview. — Where a habitual offender bill of information listed the predicate felony offense as carnal knowledge of a juvenile with a plea of guilty to carnal knowledge of a juvenile and the defendant did not offer evidence of an infringement of his rights as to the guilty plea, the reviewing court held that the trial court properly had ruled that the State met its burden of proving the defendant’s habitual offender status as a second felony offender. State v. Bugbee, 781 So. 2d 748, 2001 La. App. LEXIS 332 (Feb. 28, 2001).

••• Obscenity

•••• General Overview. — Because the penalty for second offense obscenity was already enhanced due to defendant’s first offense obscenity conviction, it could not be further enhanced by using the same felony conviction as a predicate offense under the habitual offender statute, La. Rev. Stat. Ann. § 15:529.1. State v. Harrelson, 590 So. 2d 1240, 1991 La. App. LEXIS 3205 (Nov. 22, 1991).

••• Prostitution

•••• General Overview. — Prior felony offense of second offense prostitution, a violation of La. Rev. Stat. Ann. § 14:82, could serve as a basis under the Multiple Offender Law to enhance the penalty for defendant’s subsequent conviction for a crime against nature. State v. King, 490 So. 2d 1139, 1986 La. App. LEXIS 7158 (June 5, 1986), writ of certiorari denied by 494 So. 2d 326, 1986 La. LEXIS 7237 (La. 1986).

••• Sexual Assault

•••• General Overview. — Where defendant was convicted for the sexual battery of an 11-year-old child one evening while her mother was away, he was properly sentenced to 12 years of imprisonment as a third felony offender. State v. Walton, 872 So. 2d 1221, 2004 La. App. LEXIS 1106 (Apr. 14, 2004).

Where defendant was convicted for attempted aggravated incest, and sentenced as a second felony offender without the benefit of probation or suspension of sentence, the fact the sentencing court made no reference to parole was not an error patent, because defendant’s possibility for parole was not denied. State v. Givens, 871 So. 2d 470, 2004 La. App. LEXIS 804 (Mar. 24, 2004).

Trial court’s imposition of two concurrent eight and one-half year sentences for two counts of indecent behavior with a juvenile was not excessive where the sentences given were within the permissible range, defendant had just been released from prison, defendant preyed on two teenage boys after giving them alcohol and drugs, defendant used trickery and deceit to perform oral sex on one of the victims, and defendant could have faced more serious charges under the circumstances; moreover, the trial court was permitted to impose enhanced sentences on both counts. State v. Hotard, 864 So. 2d 748, 2003 La. App. LEXIS 3663 (Dec. 30, 2003).

In the prosecution of defendant for an aggravated crime against nature, defendant was properly sentenced under La. Rev. Stat. Ann. § 15:529.1 even though the trial court did not specifically mention the mitigating factors set forth in La. Code Crim. Proc. Ann. art. 894.1 where all relevant circumstance were adequately considered; and where the circumstances of the offense, and where defendant’s prior record, negated the influence which such factors may have had on the trial court. State v. Wheeler, 450 So. 2d 695, 1984 La. App. LEXIS 8774 (May 10, 1984).

•• Vehicular Crimes

••• General Overview. — In sentencing defendant under the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, the trial court erred in failing to address any of the issues raised by defendant and in failing to provide any of the factors it used in reaching its decision to deny defendant’s motion to deviate from the statutory sentence. State v. O’Neal, 795 So. 2d 1292, 2001 La. App. LEXIS 2175 (Oct. 12, 2001), writ denied by La. 2002-3207, 828 So. 2d 564, 2002 La. LEXIS 3189 (La. Nov. 1, 2002).

••• Driving Under the Influence

•••• General Overview. — State v. Zachary did not address the use of uncounseled pleas as predicates under the recidivist portions of the operating a vehicle while intoxicated (DWI) statute, and even though the State presented a certified copy of defendant’s waiver of the right to be represented by an attorney as to the prior guilty plea (the predicate offense), the evidence was insufficient to show defendant waived the right to counsel in a knowing and intelligent manner; thus, the bill information charging DWI as a third offense was quashed. State v. Deville, 879 So. 2d 204, 2004 La. App. LEXIS 1248 (May 14, 2004), vacated by, remanded by La. 04-1401, 879 So. 2d 689, 2004 La. LEXIS 2097 (La. July 2, 2004).

Trial court properly granted defendant’s motion to quash the State’s habitual offender bill of information as the state legislature precluded the State from seeking enhancement under La. Rev. Stat. Ann. § 15.529.1, the habitual offender statute, in repeat driving while intoxicated cases. State v. Campbell, 859 So. 2d 223, 2003 La. App. LEXIS 2853 (Oct. 16, 2003), affirmed by La. 03-3035, 877 So. 2d 112, 2004 La. LEXIS 2222 (La. July 6, 2004).

After the State established defendant’s prior conviction for second offense DWI, under a recent pronouncement of the court defendant had a burden to establish an infringement of his rights or a procedural irregularity in the taking of the plea; because new rules of constitutional criminal procedure applied retroactively to all cases subject to direct appeal at the time the new rule was announced, the matter was remanded to provide defendant an opportunity to meet the new burden on his motion to quash. State v. Naquin, 769 So. 2d 1170, 2000 La. LEXIS 2435 (Oct. 9, 2000).

Where defendant killed three people and severely injured a fourth by driving his vehicle while intoxicated, thereby knowingly creating a risk of death or great bodily harm to himself and to others, La. Rev. Stat. Ann. § 15:529.1(G), nevertheless, did not allow the trial court to restrict the defendant’s parole eligibility. State v. Guillory, 640 So. 2d 427, 1994 La. App. LEXIS 1225 (Apr. 27, 1994), writ of certiorari denied by La. 94-1380, 642 So. 2d 869, 1994 La. LEXIS 2241 (La. Sept. 30, 1994).

•• Weapons

••• Possession

•••• General Overview. — The State cannot support a habitual offender bill of information under La. Rev. Stat. Ann. § 15:529.1 against a person who is convicted under the firearm statute by using the same felony conviction that supported a La. Rev. Stat. Ann. § 14:95.1 offense in the bill of information. State v. President, 715 So. 2d 745, 1998 La. App. LEXIS 1734 (July 20, 1998), writ denied by La. 98-2115, 729 So. 2d 590, 1998 La. LEXIS 3941 (La. Dec. 11, 1998), writ denied by La. 2001-1441, 798 So. 2d 114, 2001 La. LEXIS 2567 (La. Sept. 28, 2001), writ denied by La. 2001-0089, 798 So. 2d 109, 2001 La. LEXIS 2573 (La. Sept. 28, 2001).

After the defendant had been convicted of possession of a firearm by a convicted felon under La. Rev. Stat. Ann. § 14:95.1, he was not additionally subject to an enhanced penalty for conviction as a prior felon because the underlying conviction could not be enlarged by prior felon status. State v. Griffin, 525 So. 2d 705, 1988 La. App. LEXIS 1227 (May 17, 1988).

Defendant was improperly multiple-billed because the legislature in passing La. Rev. Stat. Ann. § 14:95.1 provided enhanced penalties for the act of concealing a weapon when the concealer was a felon; thus, the legislature did not intend for defendant’s sentence to be enhanced as a multiple offender. State v. Williams, 358 So. 2d 943, 1978 La. LEXIS 5840 (Apr. 10, 1978).

••• Use

•••• General Overview. — Where the prescribed sentence for defendant’s crime of the illegal use of a weapon while committing a crime of violence, without enhancement, was 10 to 20 years and, pursuant to La. Rev. Stat. Ann. § 15:529.1, the sentence range was to be no less than one-half the maximum and no more than twice the maximum for being a second felony offender, defendant’s sentence of 15 years was not excessive because the record amply showed what the trial court took into account when imposing sentence; furthermore, the trial court’s articulated reasons for its sentence were adequate as defendant, who was on parole for manslaughter at the time of the instant crime, acted without justification and created a high risk of substantial injury to several people by spraying bullets in a residential neighborhood. State v. Hill, 796 So. 2d 127, 2001 La. App. LEXIS 2000 (Sept. 26, 2001).

Following defendant’s conviction for armed robbery, the 33-year sentence imposed as a second felony offender under La. Rev. Stat. Ann. §§ 14:64 and 15:529.1 was not excessive and was the minimum allowable under the statutes. State v. Jones, 537 So. 2d 1244, 1989 La. App. LEXIS 10 (Jan. 17, 1989).

• Accessories

•• Accessory After the Fact. — Language providing that the punishment for an accessory after the fact shall in no case be greater than one-half of the maximum provided by law for the principal offender does not prohibit the application of the habitual offender law to enhance the penalty of an accessory after the fact. State v. Young, 357 So. 2d 503, 1978 La. LEXIS 7380 (Apr. 10, 1978).

• Juvenile Offenders

•• General Overview. — Conviction in another state as an adult for felony committed when the defendant was 15 years old constituted a predicate offense for purposes of the Habitual Offender Law because the crime would have been a felony in Louisiana and the defendant was convicted, not adjudicated delinquent. State v. Youngblood, 647 So. 2d 1388, 1994 La. App. LEXIS 3568 (Dec. 22, 1994), writ denied by La. 95-0221, 651 So. 2d 277, 1995 La. LEXIS 791 (La. Mar. 17, 1995).

• Accusatory Instruments

•• Dismissal

••• General Overview. — Trial court erred in denying defendant’s motion to quash an amended habitual offender bill of information where the multiple bill proceeding was not completed by defendant’s discharge date; the delay was mostly attributable to defendant’s two appeals. State v. Muhammad, 857 So. 2d 1223, 2003 La. App. LEXIS 2656 (Sept. 30, 2003), reversed by, remanded by La. 03-2991, 875 So. 2d 45, 2004 La. LEXIS 1780 (La. May 25, 2004).

•• Indictments

••• General Overview. — Quashing an indictment under the multiple offender statute, La. Rev. Stat. Ann. § 15:529.1, was proper because the penalty provisions enacted in La. Rev. Stat. Ann. § 14:95.1 were intended by the legislature to limit the permissible punishment for the offense of felon in possession of a concealed weapon, in that the statute itself took into account the fact of defendant’s previous felony conviction and the legislature gave no indication that it wanted the multiple-billing procedure to remain available as a vehicle for further enlargement of the penalty. State v. Sanders, 337 So. 2d 1131, 1976 La. LEXIS 4405 (Sept. 13, 1976).

•• Informations

••• General Overview. — Adjudication of defendant as a fourth felony offender was improper where the State failed to meet its initial burden of proof with respect to proof of identity in regard to the 1983 offense, which was robbery of a savings and loan. Further, defendant denied the allegations of the multiple bill and the State presented competent evidence at a hearing to establish defendant’s multiple offender status; as such, the trial court’s failure to advise defendant of the specific allegations against him and of his right to be tried and to remain silent was harmless error under La. Rev. Stat. Ann. § 15:529.1(D)(1)(a). State v. Muhammad, 880 So. 2d 29, 2004 La. App. LEXIS 1674 (June 29, 2004), writ denied by La. 2004-2082, 891 So. 2d 669, 2005 La. LEXIS 62 (La. Jan. 7, 2005).

Louisiana jurisprudence holds that the La. Rev. Stat. Ann. § 14:95.1 firearm conviction may not be used to enhance the penalty for a subsequent conviction under the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, if the underlying felony used as an element in the firearm conviction is also used in the same multiple bill. State v. Anderson, 842 So. 2d 1222, 2003 La. App. LEXIS 1040 (Apr. 9, 2003).

Multiple convictions obtained the same day for offenses arising out of one criminal episode should be considered as one conviction for purposes of applying the habitual offender law in sentencing. State v. Anderson, 842 So. 2d 1222, 2003 La. App. LEXIS 1040 (Apr. 9, 2003).

Where the State filed a multiple offender bill, asserting defendant was a fourth felony offender, the trial court granted defendant’s motion to quash, because the hearing was not finally set until 17 months after sentencing. However, the record did not reflect the party requesting most of the 13 continuances, nothing in the record indicated that the continuances were not justified, the appellate court could see no great prejudice to defendant caused by the delay, the multiple bill was timely charged, alerting defendant to the possibility that defendant’s sentence would be enhanced, and the decision of the district court was reversed. State v. Toney, 842 So. 2d 1083, 2003 La. LEXIS 1083 (Apr. 9, 2003).

In connection with the court’s review for errors patent pursuant to La. Code Crim. Proc. Ann. art. 920, the court found that the trial court failed to advised defendant of defendant’s multiple bill rights on the record as required by La. Rev. Stat. Ann. § 15:529.1(D)(1)(a); however, because defendant denied the allegations of the multiple bill and the state presented evidence that established defendant’s multiple offender status, the trial court’s failure amounted to harmless error. State v. Brooks, 841 So. 2d 854, 2003 La. App. LEXIS 283 (Feb. 11, 2003).

Although a multiple offender bill of information did not specify the offense for which the state sought enhancement, and although defendant objected, because he did not file a written response to the bill as required by La. Rev. Stat. Ann. § 15:529.1(D)(1)(b), the court refused to consider the issue. State v. Brooks, 841 So. 2d 854, 2003 La. App. LEXIS 283 (Feb. 11, 2003).

Reversible error occurred where the record did not indicate that defendant was advised of his right to a hearing and right to remain silent in connection with a multiple bill of information that was filed against him as required by La. Rev. Stat. Ann. art. 15:529.1(D)(1). State v. Bradley, 791 So. 2d 156, 2001 La. App. LEXIS 1722 (June 27, 2001), writ denied by La. 2001-1973, 817 So. 2d 1151, 2002 La. LEXIS 2074 (La. June 14, 2002).

Where defendant withdrew his plea of not guilty and admitted to being a second offender, but the trial judge never advised him of the allegations in the bill of information and his right to be tried as to the truth of the allegations as required by La. Rev. Stat. Ann. § 15:529.1 (D)(1)(a), and the State did not establish his multiple offender status by competent evidence, defendant’s multiple offender adjudication and sentence were vacated, and the case was remanded for a new sentencing hearing. State v. Cummings, 668 So. 2d 1132, 1996 La. LEXIS 606 (Feb. 28, 1996).

Pursuant to La. Rev. Stat. Ann. § 15:529.1(D), defendant was improperly sentenced as a habitual offender because the trial court did not advise defendant of his right to remain silent or properly inform him of the allegations contained in the information. State v. Brown, 602 So. 2d 252, 1992 La. App. LEXIS 1959 (June 24, 1992), remanded by 626 So. 2d 851, 1993 La. App. LEXIS 3312 (La.App. 2 Cir. 1993).

Where State filed a multiple bill and defendant was given a formal hearing and competent evidence was introduced against him, the court of appeal found no error of the trial court in failing to advise defendant of his right to remain silent before accepting defense counsel’s stipulation as to defendant’s identity. State v. Wright, 598 So. 2d 1267, 1992 La. App. LEXIS 1289 (Apr. 30, 1992), writ of certiorari denied by 604 So. 2d 969, 1992 La. LEXIS 2776 (La. 1992).

Habitual offender bill of information failed to comply with the provisions of La. Rev. Stat. Ann. § 15:529.1 because it did not indicate which of defendant’s three armed robbery convictions was being enhanced. State v. Parker, 552 So. 2d 771, 1989 La. App. LEXIS 2234 (Nov. 14, 1989).

Pursuant to La. Rev. Stat. Ann. § 15:529.1(D), the State introduced certified copies of defendant’s Boykin form and the bill of information to the predicate offense; defendant then admitted that he was the same individual as charged in the multiple bill and was sentenced because he was found to be a second offender. State v. Firmin, 522 So. 2d 1181, 1988 La. App. LEXIS 775 (Mar. 10, 1988), writ of certiorari denied by 532 So. 2d 759, 1988 La. LEXIS 2667 (La. 1988).

Defendant’s sentence as a habitual offender was vacated because the trial court failed to inform defendant of his right to remain silent under the habitual offender bill of information as provided in La. Rev. Stat. Ann. § 15:529.1. State v. Magee, 517 So. 2d 464, 1987 La. App. LEXIS 11016 (Dec. 22, 1987).

Defendant’s motion to quash a multiple bill against him was properly denied where he did not show that the district attorney unconstitutionally failed to exercise discretion in applying La. Rev. Stat. Ann. § 15:529.1(D) because testimony that such bills were issued unless there was good reason not to do so was sufficient to show that the district attorney applied La. Rev. Stat. Ann. § 15:529.1(D) with discretion. State v. Hawkins, 508 So. 2d 925, 1987 La. App. LEXIS 9595 (June 3, 1987).

•• Multiplicity

••• General Overview. — Where a defendant who did not file a written response to a multiple bill of information as required by La. Rev. Stat. Ann. § 15:529.1(D)(1)(b), his objection to the “substantial nature” of the multiple bill was sufficient to preserve as an issue for appellate review that the State failed to present sufficient evidence that the guilty plea he entered to the predicate offense of a second felony offender charge was knowingly and voluntarily made. State v. Toca, 769 So. 2d 665, 2000 La. App. LEXIS 2527 (Sept. 6, 2000), writ denied by La. 2000-2835, 799 So. 2d 492, 2001 La. LEXIS 4041 (La. Oct. 12, 2001).

Defendant was improperly multiple-billed because the legislature in passing La. Rev. Stat. Ann. § 14:95.1 provided enhanced penalties for the act of concealing a weapon when the concealer was a felon; thus, the legislature did not intend for defendant’s sentence to be enhanced as a multiple offender. State v. Williams, 358 So. 2d 943, 1978 La. LEXIS 5840 (Apr. 10, 1978).

• Discovery & Inspection

•• Bills of Particulars

••• General Overview. — State’s filing of a multiple offender bill on the day defendant was sentenced was timely; this immediately put defendant on notice that one of his sentences would be enhanced. State v. Muhammad, 857 So. 2d 1223, 2003 La. App. LEXIS 2656 (Sept. 30, 2003), reversed by, remanded by La. 03-2991, 875 So. 2d 45, 2004 La. LEXIS 1780 (La. May 25, 2004).

• Preliminary Proceedings

•• General Overview. — Under La. Rev. Stat. Ann. § 15:529.1, the trial court erred when it failed to advise defendants of their right to remain silent at the formal hearing to adjudicate them under the statute. State v. Addison, 684 So. 2d 477, 1996 La. App. LEXIS 2700 (Nov. 13, 1996).

•• Arraignments

••• General Overview. — While defendant was not arraigned on a habitual offender bill, as required by La. Rev. Stat. Ann. § 15:529.1D(1)(a), the failure to arraign her or the fact that she did not plead was waived where defendant went to trial without objecting, and was considered as if she had pled not guilty. State v. Richmond, 734 So. 2d 33, 1999 La. App. LEXIS 554 (Mar. 10, 1999).

Although the trial court did not advise defendant of his right to remain silent at his multiple offender hearing as required by La. Rev. Stat. Ann. § 15:529.1(D), it was harmless error because defendant asserted his right to remain silent. State v. Swaingan, 563 So. 2d 1204, 1990 La. App. LEXIS 1560 (June 6, 1990), remanded by 630 So. 2d 300, 1993 La. App. LEXIS 4066 (La.App. 5 Cir. 1993).

In a review of defendant’s multiple offender proceeding for patent error it was found that the record failed to reflect whether defendant was advised of his right to remain silent at his arraignment on the multiple bill as required by La. Rev. Stat. Ann. § 15:529.1(D); however, defendant did, in fact, exercise the right and did not testify, and, therefore, had suffered no adverse effects to his substantial rights sufficient to warrant reversal. State v. McDonald, 562 So. 2d 25, 1990 La. App. LEXIS 1425 (May 16, 1990).

•• Preliminary Hearings

••• General Overview. — Trial court had not erred in failing to properly advise defendant of his right to have a formal hearing prior to his stipulating to multiple offender bill where, after defendant stipulated to the allegations, the trial court further advised him that if he were to have a trial on the instant matter, he would have the right to remain silent, the right to cross-examine all witnesses against him, and the right to call his own witnesses. State v. Jerome, 845 So. 2d 1194, 2003 La. App. LEXIS 1220 (Apr. 29, 2003).

• Pretrial Motions & Procedures

•• Speedy Trial

••• Constitutional Right. — Defendant’s appeal of the imposition of a multiple offender sentence under La. Rev. Stat. Ann. § 15:529.1 on speedy trial grounds was denied because a two month delay by the State in filing a multiple offender bill after a defendant had been sentenced was held not to be unreasonable because in a sentencing enhancement hearing, the defendant did not have a right to a speedy trial. State v. Williams, 596 So. 2d 399, 1992 La. App. LEXIS 655 (Mar. 17, 1992).

• Double Jeopardy

•• General Overview. — Defendant’s life sentence under the Louisiana habitual criminal act (act) did not place him in double jeopardy although the bill of information under the act was not filed against him until after he finished serving a one-year prison term for his most recent felony conviction; the act imposed no new conviction on him, but merely increased his sentence. State v. George, 218 LA. 18, 48 So. 2d 265, 1950 La. LEXIS 1052 (June 30, 1950), writ of certiorari denied by 340 U.S. 949, 71 S. Ct. 528, 95 L. Ed. 684, 1951 U.S. LEXIS 2122 (1951), limited by State ex rel. Williams v. Henderson, 289 So. 2d 74, 1974 La. LEXIS 3165 (La. 1974).

•• Attachment Jeopardy. — Constitutional guarantee provided by La. Const. art. I, § 15 does not apply to the institution of enhanced-penalty proceedings, pursuant to La. Rev. Stat. Ann. § 15:529.1; it applies only to the substantive crime with which an accused is initially charged. State v. Delandro, 818 So. 2d 1011, 2002 La. App. LEXIS 1355 (May 10, 2002).

Where defendant’s multiple offender status had been improperly determined, a hearing was necessary in order to determine his status for sentencing purposes; such a proceeding did not implicate the double jeopardy prohibition per La. Rev. Stat. Ann. § 15:529.1. State v. Swaingan, 630 So. 2d 300, 1993 La. App. LEXIS 4066 (Dec. 28, 1993).

•• Res Judicata. — Trial court was not barred by res judicata from reopening an habitual offender hearing on the State’s motion, after it had found that defendant was not an habitual offender but before sentencing; the ruling was not a definitive judgment, but rather was a finding ancillary to the imposition of sentence and thus interlocutory in nature. State v. Stott, 395 So. 2d 714, 1981 La. LEXIS 7291 (Mar. 2, 1981).

• Guilty Pleas

•• General Overview. — Where a trial court noted a clerical error in the minute entry, which incorrectly stated that defendant pled not guilty, and the trial court would not have sentenced defendant if he had not pled guilty to the charge, the confusion did not prevent the State from meeting its burden, pursuant to La. Rev. Stat. Ann. § 15:529.1, of proving the validity of that prior guilty plea and the trial court correctly adjudicated defendant as a second felony offender. State v. Rice, 758 So. 2d 911, 2000 La. App. LEXIS 704 (Mar. 15, 2000).

Standards for multiple offender adjudications under La. Rev. Stat. Ann. § 15:529.1D(1)(b) are if defendant denies allegations of the information, burden is on the State to prove existence of prior guilty pleas and that defendant was represented by counsel; if the State meets this burden, defendant has burden to produce evidence showing an infringement of rights in taking of the plea; if defendant is able to do this, burden of proving the constitutionality of the plea shifts to the State. State v. McGee, 758 So. 2d 338, 2000 La. App. LEXIS 686 (Mar. 15, 2000).

Defendant was not shown in a recidivist hearing to be a fourth felony offender; it was not shown that his guilty plea to a robbery offense was made with the representation of counsel, and therefore, the State did not meet its burden of proof in showing the predicate offense beyond a reasonable doubt as required by La. Rev. Stat. Ann. § 15:529.1D(1)(b). State v. Stewart, 712 So. 2d 106, 1997 La. App. LEXIS 1395 (May 7, 1997), writ denied by La. 97-1524, 703 So. 2d 1289, 1997 La. LEXIS 3786 (La. Nov. 14, 1997).

•• Admissibility at Trial. — Defendant’s argument that the predicate convictions required for a fourth felony offender adjudication under La. Rev. Stat. Ann. § 15:529.1 were defective failed because (1) although the maximum sentence was not noted on a plea form, the plea form contained a paragraph, signed by the attorney, which acknowledged that defendant’s attorney informed him of the maximum sentence the court could impose; (2) although defendant’s attorney failed to sign one page acknowledging that counsel believed defendant was entering his plea knowingly and voluntarily, the very next page contained a signature of defendant’s attorney, which stated that he believed that defendant knowingly, willingly, intelligently, and voluntarily entered the plea of guilty knowing the consequences; and (3) although defendant did not initial the rights he was waiving, defendant did sign the form, acknowledging that he was waiving his rights. Therefore, the minute entry and plea forms provided that defendant was represented by counsel and was advised of and waived his rights when pleading guilty; even if defendant had met his burden in pointing out the procedural insufficiencies in the prior pleas, defendant’s predicate guilty pleas were not constitutionally defective. State v. Fleming, 902 So. 2d 451, 2005 La. App. LEXIS 1067 (Apr. 26, 2005), writ denied by La. 2005-1715, 924 So. 2d 161, 2006 La. LEXIS 584 (La. Feb. 10, 2006).

State v. Zachary did not address the use of uncounseled pleas as predicates under the recidivist portions of the operating a vehicle while intoxicated (DWI) statute, and even though the State presented a certified copy of defendant’s waiver of the right to be represented by an attorney as to the prior guilty plea (the predicate offense), the evidence was insufficient to show defendant waived the right to counsel in a knowing and intelligent manner; thus, the bill information charging DWI as a third offense was quashed. State v. Deville, 879 So. 2d 204, 2004 La. App. LEXIS 1248 (May 14, 2004), vacated by, remanded by La. 04-1401, 879 So. 2d 689, 2004 La. LEXIS 2097 (La. July 2, 2004).

•• Allocution & Colloquy. — State proved, beyond a reasonable doubt, every essential element of the habitual offender bill under La. Rev. Stat. Ann. § 15:529.1; certified copies of the bills of information from the four prior felonies charged in the habitual offender bill were introduced into evidence, and the State offered certified copies of the court minutes of all four prior felonies, which reflected that defendant was represented by counsel when each guilty plea was taken, and at no time did defendant object or offer evidence reflecting any infringement of his rights or procedural irregularity. State v. Warfield, 859 So. 2d 307, 2003 La. App. LEXIS 2986 (Oct. 29, 2003), writ denied by La. 2004-0152, 893 So. 2d 87, 2005 La. LEXIS 1194 (La. Feb. 4, 2005).

Where defendant pled guilty to a charge of being in possession of stolen things valued at over $500, there was a valid admission to the multiple bill where the trial court advised defendant of the allegations contained in the bill of information, the right to be tried as to the truth thereof, and the right to remain silent, and defendant understood those rights and the 20-year enhanced sentence was not excessive where it was imposed in conformity with a plea agreement which was set forth in the record at the time of the plea; thus, defendant was precluded from raising a claim of excessiveness on appeal. State v. Dixon, 858 So. 2d 16, 2003 La. App. LEXIS 2472 (Sept. 16, 2003), writ denied by La. 2004-1567, 899 So. 2d 566, 2005 La. LEXIS 1320 (La. Apr. 22, 2005).

Minute entry in the record of a prior conviction, which showed that the defendant was attended by counsel at the time he pled guilty along with a properly executed waiver of rights/guilty plea form was sufficient to carry the State’s burden under La. La. Rev. Stat. Ann. § 15:529.1 of establishing the validity of the defendant’s prior guilty plea at a multiple bill hearing held after a subsequent conviction. State v. Weaver, 775 So. 2d 613, 2000 La. App. LEXIS 3000 (Dec. 6, 2000), writ denied by La. 2001-0070, 847 So. 2d 1255, 2003 La. LEXIS 2109 (La. June 27, 2003).

Docket master showing that the defendant was attended by counsel at the time his guilty plea leading to a prior conviction was entered, along with a properly executed waiver of rights/guilty plea form, was sufficient to carry the State’s burden at a multiple bill hearing of establishing the validity of an earlier conviction under La. Rev. Stat. Ann. § 15:529.1. State v. Weaver, 775 So. 2d 613, 2000 La. App. LEXIS 3000 (Dec. 6, 2000), writ denied by La. 2001-0070, 847 So. 2d 1255, 2003 La. LEXIS 2109 (La. June 27, 2003).

If the defendant is able to produce some affirmative evidence showing an infringement of his rights or a procedural irregularity in the taking of the plea, then the burden of proving the constitutionality of the plea shifts to the State. The State will meet its burden of proving the constitutionality of defendant’s prior plea if it introduces a “perfect” transcript of the taking of the guilty plea, one which reflects a colloquy between the judge and defendant wherein the defendant was informed of and specifically waived his right to trial by jury, his privilege against self-incrimination, and his right to confront his accusers; if the state introduces anything less than the “perfect” transcript, for example, a guilty plea form, a minute entry, an “imperfect” transcript, or any combination thereof, the judge must then weigh the evidence submitted by the defendant and the state to determine whether the state has met its burden of proving that the defendant’s prior guilty plea was informed and voluntary, and made with an articulated waiver of the three Boykin rights. State v. Walker, 773 So. 2d 735, 2000 La. App. LEXIS 1839 (July 12, 2000), writ denied by La. 2000-2438, 798 So. 2d 105, 2001 La. LEXIS 2548 (La. Sept. 28, 2001).

Defendant’s guilty plea for possession of cocaine could not be used as a predicate offense for a habitual offender adjudication because under La. Rev. Stat. Ann. § 15:529.1 because the record did not show that defendant expressly and knowingly waived his right to a jury trial and such a free and voluntary waiver could not be presumed. State v. Madison, 743 So. 2d 920, 1999 La. App. LEXIS 2976 (Oct. 27, 1999), reversed by, remanded by La. 2000-0074, 768 So. 2d 593, 2000 La. LEXIS 2333 (La. Aug. 31, 2000), writ denied by La. 2002-0175, 831 So. 2d 274, 2002 La. LEXIS 3575 (La. Nov. 27, 2002).

La. Rev. Stat. Ann. § 15:529.1 recognized that defendant, if he chooses, had the right to remain silent, and once defendant chooses to remain silent the state must then by competent evidence prove the elements of § 15:529.1 before defendant could be sentenced as an habitual offender; before defendant chooses to acknowledge or confess in open court that he had been previously convicted of a felony, the statute required that he first be cautioned by the trial court as to his rights. State v. Ursin, 720 So. 2d 1248, 1998 La. App. LEXIS 3039 (Oct. 28, 1998).

Absent a written multiple offender bill of information, a trial court could not accept a defendant’s guilty plea or admission of prior convictions and impose an enhanced sentence under La. Rev. Stat. Ann. § 15:529.1. State v. Fullilove, 646 So. 2d 1041, 1994 La. App. LEXIS 3152 (Nov. 16, 1994).

La. Rev. Stat. Ann. § 15:529.1(D) implicitly provides that defendant should be advised, by the court, of his statutory right to remain silent. State v. Gautreaux, 607 So. 2d 1086, 1992 La. App. LEXIS 3423 (Nov. 4, 1992).

Defendant’s appeal of the multiple offender conviction under La. Rev. Stat. Ann. § 15:529.1 failed as the trial court properly considered (1) defendant’s 1969 conviction for burglary, as the record showed that the guilty plea, entered before the Boykin requirements became effective, was voluntary even though there was no evidence that defendant had been orally advised of the consequences of the plea and of the constitutional rights defendant was waiving; and (2) the 1972 conviction for armed robbery where defendant had been advised of the rights and voluntarily entered into the plea. State v. Yarbrough, 418 So. 2d 503, 1982 La. LEXIS 11296 (June 3, 1982).

An out-of-state guilty plea could not be used to enhance defendant’s sentence; although he was advised of his privilege against self-incrimination when he pleaded guilty in a different court on a different charge, this did not assure that he made a knowing waiver four years later when he was not so advised. State v. McGinnis, 413 So. 2d 1307, 1981 La. LEXIS 10986 (Nov. 16, 1981).

•• Appeals. — Trial judge committed reversible error at the multiple offender proceeding in not allowing a defendant to withdraw his four guilty pleas of a month before and in adjudging him a multiple offender on the basis of inadequately Boykinized guilty pleas where the defendant had pled guilty under a plea agreement where he was to serve four years concurrently on four counts of simple robbery. State v. Hayes, 423 So. 2d 1111, 1982 La. LEXIS 12738 (Nov. 29, 1982).

•• Breach of Plea Agreements. — District attorney’s agreement not to charge defendant as a multiple offender had to be upheld even if he did not have the trial court’s permission, and even if he did not know defendant’s complete criminal history before he agreed not to charge defendant as a multiple offender in exchange for defendant’s plea of guilty to attempted possession of marijuana. State v. Hingle, 242 LA. 844, 139 So. 2d 205, 1962 La. LEXIS 493 (Mar. 26, 1962).

•• Enforcement of Plea Agreements. — Defendant could not be sentenced as a third felony offender under La. Rev. Stat. Ann. § 15:529.1 if he pled guilty to attempted possession of cocaine in exchange for the State’s agreement not to enhance his sentence; if the State did not make such an agreement but defendant reasonably believed that the State did make such an agreement, defendant’s plea had to be set aside as involuntary; if the State agreed not to use the defendant’s current conviction to enhance any future convictions, the agreement was invalid as against public policy, and defendant had to be allowed to withdraw his plea. State v. Kittlin, 695 So. 2d 1137, 1997 La. App. LEXIS 1538 (June 4, 1997).

•• Knowing & Intelligent Requirement. — Trial court had not erred in failing to properly advise defendant of his right to have a formal hearing prior to his stipulating to multiple offender bill where, after defendant stipulated to the allegations, the trial court further advised him that if he were to have a trial on the instant matter, he would have the right to remain silent, the right to cross-examine all witnesses against him, and the right to call his own witnesses. State v. Jerome, 845 So. 2d 1194, 2003 La. App. LEXIS 1220 (Apr. 29, 2003).

Minute entry in the record of a prior conviction, which showed that the defendant was attended by counsel at the time he pled guilty along with a properly executed waiver of rights/guilty plea form was sufficient to carry the State’s burden under La. La. Rev. Stat. Ann. § 15:529.1 of establishing the validity of the defendant’s prior guilty plea at a multiple bill hearing held after a subsequent conviction. State v. Weaver, 775 So. 2d 613, 2000 La. App. LEXIS 3000 (Dec. 6, 2000), writ denied by La. 2001-0070, 847 So. 2d 1255, 2003 La. LEXIS 2109 (La. June 27, 2003).

Docket master showing that the defendant was attended by counsel at the time his guilty plea leading to a prior conviction was entered, along with a properly executed waiver of rights/guilty plea form, was sufficient to carry the State’s burden at a multiple bill hearing of establishing the validity of an earlier conviction under La. Rev. Stat. Ann. § 15:529.1. State v. Weaver, 775 So. 2d 613, 2000 La. App. LEXIS 3000 (Dec. 6, 2000), writ denied by La. 2001-0070, 847 So. 2d 1255, 2003 La. LEXIS 2109 (La. June 27, 2003).

Defendant’s guilty plea for possession of cocaine could not be used as a predicate offense for a habitual offender adjudication because under La. Rev. Stat. Ann. § 15:529.1 because the record did not show that defendant expressly and knowingly waived his right to a jury trial and such a free and voluntary waiver could not be presumed. State v. Madison, 743 So. 2d 920, 1999 La. App. LEXIS 2976 (Oct. 27, 1999), reversed by, remanded by La. 2000-0074, 768 So. 2d 593, 2000 La. LEXIS 2333 (La. Aug. 31, 2000), writ denied by La. 2002-0175, 831 So. 2d 274, 2002 La. LEXIS 3575 (La. Nov. 27, 2002).

Trial court did not err in adjudicating defendant as a fourth felony offender pursuant to La. Rev. Stat. Ann. § 15:529.1 and in sentencing defendant to life imprisonment without the benefit of parole, probation, or suspension of sentence where defendant’s prior guilty pleas were valid in that defendant was represented by counsel at the time of the prior guilty pleas and was adequately informed of his Boykin rights when entering the pleas, including his right against self-incrimination. State v. Jones, 733 So. 2d 127, 1999 La. App. LEXIS 860 (Apr. 1, 1999), writ denied by La. 99-1185, 748 So. 2d 434, 1999 La. LEXIS 2421 (La. Oct. 1, 1999).

Defendant’s conviction for burglary of an inhabited dwelling in violation of La. Rev. Stat. Ann. § 14:62.2 and the subsequent enhanced re-sentence as a multiple offender in conformance with La. Rev. Stat. Ann. § 15:529.1 were affirmed, but the case was remanded to the trial court with direction to provide defendant with written notice of the prescriptive period for post-conviction relief because the trial court failed to advise defendant of the prescriptive period at the time of sentencing as required by La. Code Crim. Proc. Ann. art. 930.8(C); defendant pled guilty to the burglary charge and was advised of the prescriptive period at the time of the original sentencing, but was not advised of the prescriptive period at the time that the original sentence was vacated and the enhanced sentence as a multiple offender, to which defendant pled guilty, was rendered. State v. Strickland, 716 So. 2d 457, 1998 La. App. LEXIS 2375 (July 28, 1998), writ denied by La. 98-2779, 739 So. 2d 784, 1999 La. LEXIS 862 (La. Mar. 26, 1999).

Defendant’s initials on plea entry and acknowledgement form was sufficient to show that the plea was voluntarily and knowingly entered, and the defendant was not entitled to transcripts of the proceedings. State v. Smith, 703 So. 2d 191, 1997 La. App. LEXIS 2777 (Dec. 1, 1997).

Defendant’s waiver of his rights at a multiple bill hearing was made intelligently, even though the trial court failed to specifically advise him of his right to remain silent, where the trial court addressed defendant, and defendant stated that he agreed with the guilty plea that had been entered by his attorney, that he understood his right to a hearing, and that he wished to waive the hearing and enter his guilty plea. State v. Jackson, 688 So. 2d 123, 1997 La. App. LEXIS 533 (Jan. 28, 1997).

La. Rev. Stat. Ann. § 15:529.1 provides that the trial court shall inform the defendant of the allegations contained in the multiple bill of information and to his right to be tried as to the truth thereof according to law prior to asking the defendant whether the allegations are true and furthermore, if a defendant pleads guilty to the multiple bill or if he acknowledges or confesses in open court that he has been so convicted, the trial court must first duly caution him as to his rights. State v. Lavigne, 675 So. 2d 771, 1996 La. App. LEXIS 934 (May 22, 1996), writ denied by La. 96-1738, 685 So. 2d 140, 1997 La. LEXIS 134 (La. Jan. 10, 1997).

Under the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, the State sustained its burden of showing defendant knowingly and intelligently waived his rights at a guilty plea hearing in a prior prosecution where the State introduced a minute record and well-executed guilty plea/waiver of rights form. State v. Shelton, 621 So. 2d 769, 1993 La. LEXIS 2170 (July 1, 1993).

A defendant, who pled guilty to drug charges pursuant to a plea bargain, was improperly sentenced after a drug conviction because a trial court was required to advise an accused of his statutory right to remain silent during habitual offender proceedings in order to obtain a valid stipulation. State v. Wooders, 615 So. 2d 936, 1993 La. App. LEXIS 994 (Mar. 5, 1993).

Pursuant to La. Rev. Stat. Ann. § 15:529.1(D), the State introduced certified copies of defendant’s Boykin form and the bill of information to the predicate offense; defendant then admitted that he was the same individual as charged in the multiple bill and was sentenced because he was found to be a second offender. State v. Firmin, 522 So. 2d 1181, 1988 La. App. LEXIS 775 (Mar. 10, 1988), writ of certiorari denied by 532 So. 2d 759, 1988 La. LEXIS 2667 (La. 1988).

Defense counsel’s statement to the trial court that defendant had been advised of his rights did not satisfy the requirements of La. Rev. Stat. Ann. § 15:529.1. State v. Williams, 522 So. 2d 1171, 1988 La. App. LEXIS 793 (Mar. 10, 1988).

Pursuant to La. Rev. Stat. Ann. § 15:529.1(D), relator was asked if he was aware that he would not be eligible for good time when sentenced as a multiple offender and relator indicated that he knew and understood the consequence of his plea; he entered into a plea bargain agreement with the State and the trial court whereby he would be sentenced to six years if he pled guilty to the multiple bill. State v. Covington, 522 So. 2d 1168, 1988 La. App. LEXIS 795 (Mar. 10, 1988).

Prior guilty plea was properly used to enhance defendant’s sentence where the State introduced the minute entry to prove that in pleading guilty, defendant knowingly, intelligently, and voluntarily waived his rights. State v. Ourso, 502 So. 2d 246, 1987 La. App. LEXIS 8598 (Feb. 4, 1987), writ denied by 505 So. 2d 1138, 1987 La. LEXIS 9132 (La. 1987).

Defendant’s guilty plea from a prior conviction was properly used by the trial court to enhance the sentence on a third offender adjudication pursuant to La. Rev. Stat. Ann. § 15:529.1 although the colloquy of the plea indicated that the judge did not fully advise defendant of the federal constitutional rights that were waived by the entry of a guilty plea; defendant’s plea was found to be knowing and voluntary in light of evidence that defense counsel had reviewed such rights with defendant and a waiver form had been signed by both defendant and legal counsel that specifically set forth the necessary waiver information. State v. Payton, 490 So. 2d 554, 1986 La. App. LEXIS 7119 (June 5, 1986).

Although the colloquy from defendant’s prior guilty pleas failed to mention the privilege against self-incrimination, the predicate pleas were valid and could be used as the basis for a multiple offender adjudication under La. Rev. Stat. Ann. § 15:529.1(A)(1) where the guilty plea form, which was extremely detailed, adequately advised defendant of the privilege and was initialed line-by-line by defendant and signed by defendant, his attorney, and the trial judge. State v. Arrington, 455 So. 2d 1284, 1984 La. App. LEXIS 9517 (Aug. 31, 1984).

Defendant’s sentence as a second felony offender pursuant to La. Rev. Stat. Ann. § 15:529.1 was affirmed where defendant knowingly and voluntarily pled guilty to an underlying felony; habitual offender proceedings were instituted without unreasonable delay. State v. Tuesno, 455 So. 2d 1292, 1984 La. App. LEXIS 9519 (Aug. 31, 1984).

Although a waiver of rights form was couched in general terms, which did not specifically advise that defendant was giving up the right to a jury trial, that deficiency was cured by the colloquy that took place between the judge and defendant prior to a guilty plea; the judge asked if defendant realized that a guilty plea meant that there was no appeal from a jury conviction. State v. Britton, 450 So. 2d 702, 1984 La. App. LEXIS 8780 (May 10, 1984).

It was insufficient under La. Rev. Stat. Ann. § 15:529.1(D) for a trial court to presume that because defendant’s counsel said that he had advised defendant of his rights that defendant was aware of his rights; the trial court should have advised defendant of his rights prior to his plea. State v. Vincent, 439 So. 2d 1124, 1983 La. App. LEXIS 9260 (Oct. 6, 1983), writ of certiorari denied by 472 So. 2d 913, 1985 La. LEXIS 9078 (La. 1985).

Predicate for a multiple offender bill was inadequate because the minute entry of the plea agreement did not establish a prima facie case of a knowing and voluntary waiver of defendant’s rights. State v. Murray, 436 So. 2d 775, 1983 La. App. LEXIS 8785 (June 28, 1983), writ denied by 584 So. 2d 1158, 1991 La. LEXIS 2420 (La. 1991).

•• No Contest Pleas. — Plea of nolo contendere is in substance a plea of guilty, if accepted by the court except as to civil matters based on the same facts; under La. Code Crim. Proc. Ann. art. 552(4), a plea of nolo contendere clearly is to be considered as a conviction within the meaning of the habitual offender statute, La. Rev. Stat. Ann. § 15:529.1 State v. Johnson, 783 So. 2d 520, 2001 La. App. LEXIS 639 (Mar. 28, 2001), writ denied by La. 2001-1190, 811 So. 2d 921, 2002 La. LEXIS 1135 (La. Mar. 22, 2002).

•• Voluntariness. — Defendant was not entitled to new a hearing on a multiple bill because he could not claim on appeal that any failure of the State to produce a colloquy of the 1992 plea had denied him the right to prove that the 1992 plea was involuntary; defendant and his attorney had had three months in which to obtain colloquy and he had been put on notice when the multiple bill was filed that the prior plea was going to be used to enhance his sentence. State v. Williams, 849 So. 2d 799, 2003 La. App. LEXIS 1767 (June 4, 2003).

Where defendant admitted to his identity as the person who pled guilty in a prior conviction of aggravated sexual battery, but defendant did not admit that the guilty plea was entered knowingly and voluntarily, the State, in a second felony offender adjudication, was required to meet its burden under La. Rev. Stat. Ann. § 15:529.1 to prove the validity of the prior guilty plea. State v. Rice, 758 So. 2d 911, 2000 La. App. LEXIS 704 (Mar. 15, 2000).

Defendant’s claim that the State failed to prove that a guilty plea to a prior felony was knowingly and voluntarily made was not preserved for review on appeal because defendant did not file a written response as required by La. Rev. Stat. Ann. § 15:529.1 and orally objected at hearing only to the finding regarding the “not guilty” language in the minute entry. State v. Rice, 758 So. 2d 911, 2000 La. App. LEXIS 704 (Mar. 15, 2000).

Defendant’s adjudication as a habitual offender for enhanced sentencing under La. Rev. Stat. Ann. § 15:529.1 was reversed, where the records of the predicate convictions failed to show that his guilty pleas were voluntary and with a knowing waiver of the right to trial by jury, the right to confront accusers, and the privilege against self-incrimination. State v. Collins, 546 So. 2d 1246, 1989 La. App. LEXIS 1297 (June 20, 1989), writ of certiorari denied by 558 So. 2d 599, 1990 La. LEXIS 767 (La. 1990).

Prior guilty plea was properly used to enhance defendant’s sentence where the State introduced the minute entry to prove that in pleading guilty, defendant knowingly, intelligently, and voluntarily waived his rights. State v. Ourso, 502 So. 2d 246, 1987 La. App. LEXIS 8598 (Feb. 4, 1987), writ denied by 505 So. 2d 1138, 1987 La. LEXIS 9132 (La. 1987).

Predicate for a multiple offender bill was inadequate because the minute entry of the plea agreement did not establish a prima facie case of a knowing and voluntary waiver of defendant’s rights. State v. Murray, 436 So. 2d 775, 1983 La. App. LEXIS 8785 (June 28, 1983), writ denied by 584 So. 2d 1158, 1991 La. LEXIS 2420 (La. 1991).

•• Waiver of Defenses. — Under the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, the State sustained its burden of showing defendant knowingly and intelligently waived his rights at a guilty plea hearing in a prior prosecution where the State introduced a minute record and well-executed guilty plea/waiver of rights form. State v. Shelton, 621 So. 2d 769, 1993 La. LEXIS 2170 (July 1, 1993).

• Counsel

•• Effective Assistance

••• Sentencing. — Where defendant did not produce any evidence to suggest the existence of any procedural irregularities in the State’s presentation of his prior guilty pleas, pursuant to La. Rev. Stat. Ann. § 15:529.1(D)(1)(b), he did not show that his trial counsel’s performance was deficient for failing to file a motion to quash a multiple bill of information. State v. Crowell, 773 So. 2d 871, 2000 La. App. LEXIS 2940 (Nov. 21, 2000), writ denied by La. 2001-0045, 802 So. 2d 622, 2001 La. LEXIS 3169 (La. Nov. 16, 2001), writ denied by La. 2001-0907, 826 So. 2d 1112, 2002 La. LEXIS 2901 (La. Oct. 4, 2002).

••• Trials. — District attorney met the burden under La. Rev. Stat. Ann. § 15:529.1D(1)(b) of proving defendant’s prior convictions in showing defendant to be an habitual offender with waivers and minute entries showing that defendant knowingly waived Boykin rights in taking a prior guilty plea, so it could not be said that defense counsel’s failure to attack the prior guilty plea at the trial level on that ground prejudiced defendant so that defendant could argue ineffective assistance of counsel. State v. Briscoe, 779 So. 2d 30, 2001 La. App. LEXIS 156 (Jan. 17, 2001), writ denied by La. 2001-0996, 826 So. 2d 1113, 2002 La. LEXIS 2902 (La. Oct. 4, 2002).

• Juries & Jurors

•• Jury Deliberations

••• General Overview. — Where defendant committed a set of felonies within five years of his discharge on earlier felony convictions and his commission of the instant felony was within five years of his discharge on the second set of felonies, the five-year cleansing period of La. Rev. Stat. Ann. § 15:529.1(C) did not preclude defendant’s adjudication as a third felony offender. State v. Richardson, 637 So. 2d 709, 1994 La. App. LEXIS 1711 (May 20, 1994).

•• Waiver of Jury Trial

••• General Overview. — Defendant’s sentence to life imprisonment as a third felony offender under La. Rev. Stat. Ann. § 15:529.1 (A)(2)(a), was vacated where the evidence indicated that the defendant did not voluntarily waive his right to a jury trial. State v. Lamison, 694 So. 2d 984, 1997 La. App. LEXIS 94 (Jan. 29, 1997).

• Trials

•• Burdens of Proof

••• Defense. — Where defendant made no showing of exceptional circumstances to justify a downward departure, he failed to carry his burden of proving the sentence imposed; defendant argued that life imprisonment at hard labor without benefit of parole, probation, or suspension of sentence, was excessive for a third felony offender convicted of four counts of distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A). State v. Jerome, 845 So. 2d 1194, 2003 La. App. LEXIS 1220 (Apr. 29, 2003).

To prove a defendant is a habitual offender, the State must initially prove the prior felony conviction(s) and that defendant is the same person, and where the State relies on a prior conviction that is based on a guilty plea to prove defendant’s multiple offender status and defendant denies the allegations of the multiple bill, the State has the burden of proving the existence of the prior guilty plea and that the defendant’s plea was counseled; once the State meets this burden, the defendant must produce some affirmative evidence of an infringement of his rights or of a procedural irregularity, and if the defendant meets this burden, the burden shifts back to the State to prove the constitutionality of the plea, i.e., that it was knowing and voluntary, and finally, the State meets its final burden by producing a “perfect transcript” of articulated waiver of the three core rights enumerated in Boykin, namely: (1) right to trial by jury; (2) defendant’s privilege against self-incrimination; and (3) his right to confront his accusers. State v. Robinson, 846 So. 2d 76, 2003 La. App. LEXIS 1018 (Apr. 8, 2003), writ denied by La. 2003-1361, 860 So. 2d 1131, 2003 La. LEXIS 3561 (La. Nov. 26, 2003).

There was sufficient evidence to find that defendant was a habitual offender where, defendant’s identity was established at the multiple bill hearing by the use of the expert testimony of a fingerprint expert, defendant was represented by counsel at both pleas, and defendant failed to prove by affirmative evidence, an infringement of his rights or of a procedural irregularity. State v. Robinson, 846 So. 2d 76, 2003 La. App. LEXIS 1018 (Apr. 8, 2003), writ denied by La. 2003-1361, 860 So. 2d 1131, 2003 La. LEXIS 3561 (La. Nov. 26, 2003).

Habitual Offender Law, La. Rev. Stat. Ann. § 15.529.1, has been held to be constitutional, and, thus, the minimum sentences it imposes upon habitual offenders are also presumed to be constitutional; there must be substantial evidence to rebut the presumption of constitutionality. State v. Smith, 777 So. 2d 584, 2000 La. App. LEXIS 3439 (Dec. 20, 2000), writ denied by La. 2001-0364, 812 So. 2d 663, 2002 La. LEXIS 1267 (La. Apr. 12, 2002), writ denied by La. 2003-0377, 867 So. 2d 679, 2004 La. LEXIS 519 (La. Feb. 13, 2004), writ denied by La. 2004-1223, 897 So. 2d 593, 2005 La. LEXIS 969 (La. Apr. 1, 2005), writ denied by La. 2005-0431, 918 So. 2d 1024, 2006 La. LEXIS 28 (La. Jan. 9, 2006).

Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, is constitutional in its entirety; the mandatory minimum sentences provided therein are therefore presumed to be constitutional. The sentencing court may deviate downward only when it finds that the mandatory minimum makes no measurable contribution to acceptable goals of punishment, or is nothing more than a purposeful imposition of pain and suffering and is grossly out of proportion to the severity of the crime: defendant bears the burden of showing that a deviation beneath the mandatory minimum is warranted. State v. Milton, 751 So. 2d 440, 2000 La. App. LEXIS 103 (Feb. 1, 2000).

••• Prosecution. — Where the State filed a habitual offender bill of information and a latent fingerprint examiner testified that the fingerprints taken from defendant prior to the hearing matched the fingerprints on the arrest register, the arrest register was linked to the bill of information containing the same type of offense, name of victim, date of offense, and complaint number, and the State proved that defendant was the same person convicted of the offense. State v. Lyles, 858 So. 2d 35, 2003 La. App. LEXIS 2482 (Sept. 16, 2003).

To prove a defendant is a habitual offender, the State must initially prove the prior felony conviction(s) and that defendant is the same person, and where the State relies on a prior conviction that is based on a guilty plea to prove defendant’s multiple offender status and defendant denies the allegations of the multiple bill, the State has the burden of proving the existence of the prior guilty plea and that the defendant’s plea was counseled; once the State meets this burden, the defendant must produce some affirmative evidence of an infringement of his rights or of a procedural irregularity, and if the defendant meets this burden, the burden shifts back to the State to prove the constitutionality of the plea, i.e., that it was knowing and voluntary, and finally, the State meets its final burden by producing a “perfect transcript” of articulated waiver of the three core rights enumerated in Boykin, namely: (1) right to trial by jury; (2) defendant’s privilege against self-incrimination; and (3) his right to confront his accusers. State v. Robinson, 846 So. 2d 76, 2003 La. App. LEXIS 1018 (Apr. 8, 2003), writ denied by La. 2003-1361, 860 So. 2d 1131, 2003 La. LEXIS 3561 (La. Nov. 26, 2003).

There was sufficient evidence to find that defendant was a habitual offender where, defendant’s identity was established at the multiple bill hearing by the use of the expert testimony of a fingerprint expert, defendant was represented by counsel at both pleas, and defendant failed to prove by affirmative evidence, an infringement of his rights or of a procedural irregularity. State v. Robinson, 846 So. 2d 76, 2003 La. App. LEXIS 1018 (Apr. 8, 2003), writ denied by La. 2003-1361, 860 So. 2d 1131, 2003 La. LEXIS 3561 (La. Nov. 26, 2003).

State met its burden and proved beyond a reasonable doubt every essential element of the habitual offender bill where it produced certified copies of the court minutes from when defendant pled guilty to armed robbery, and from when he pled guilty to possession of a Schedule II controlled dangerous substance. State v. Wade, 832 So. 2d 977, 2002 La. App. LEXIS 3190 (Oct. 23, 2002), writ denied by La. 2002-2875, 840 So. 2d 1213, 2003 La. LEXIS 988 (La. Apr. 4, 2003).

Habitual offender sentence was vacated and remanded because the State, who pursuant to La. Rev. Stat. Ann. § 15:529.1D(1)(b) had the burden of proof, failed to prove defendant made an informed and voluntary waiver of his rights when he made prior pleas since the State failed to show defendant was represented by counsel. State v. Jones, 792 So. 2d 117, 2001 La. App. LEXIS 1849 (July 25, 2001).

Identification of a defendant made through the matching of his fingerprints to those found on two arrest registers and the linking of the arrest registers to other documentary evidence was sufficient to establish two convictions, while linking of documents through a defendant’s social security number, date of birth, name, case number, etc., was sufficient to establish identity under La. Rev. Stat. Ann. § 15:529.1; thus, the district attorney’s use of such evidence was sufficient to meet the burden of proving beyond a reasonable doubt any issue of fact and the presumption of regularity of judgment in establishing prior convictions of a defendant being adjudicated as a third-felony habitual offender. State v. Allen, 788 So. 2d 62, 2001 La. App. LEXIS 1177 (Mar. 21, 2001).

Where a habitual offender bill of information listed the predicate felony offense as carnal knowledge of a juvenile with a plea of guilty to carnal knowledge of a juvenile and the defendant did not offer evidence of an infringement of his rights as to the guilty plea, the reviewing court held that the trial court properly had ruled that the State met its burden of proving the defendant’s habitual offender status as a second felony offender. State v. Bugbee, 781 So. 2d 748, 2001 La. App. LEXIS 332 (Feb. 28, 2001).

The contention of a defendant who was convicted of second-degree kidnapping, that there were defects with respect to prior predicate felony offenses alleged in the habitual offender bill of information, was without merit; the court ruled that the prosecutor met his burden of proving under La. Rev. Stat. Ann. § 15:529.1(D)(1) that defendant was the same person who was convicted of a prior predicate offense of attempted forgery, and that the evidence for another predicate offense, which was a guilty plea, showed that defendant was represented by counsel at the time of his plea. State v. Robinson, 780 So. 2d 1213, 2001 La. App. LEXIS 363 (Feb. 28, 2001), writ denied by La. 2001-1313, 812 So. 2d 642, 2002 La. LEXIS 1007 (La. Mar. 28, 2002), writ denied by La. 2003-1920, 877 So. 2d 130, 2004 La. LEXIS 2236 (La. July 2, 2004), writ denied by 957 So. 2d 169, 2007 La. LEXIS 1409 (La. 2007).

Under La. Rev. Stat. Ann. § 15:529.1D(1)(b), the district court has the burden of proving beyond a reasonable doubt defendant’s prior convictions for sentencing purposes. State v. Lacy, 782 So. 2d 47, 2001 La. App. LEXIS 564 (Feb. 21, 2001).

Under the Habitual Offender Law, La. Rev. Stat. Ann. § 15.529.1, the State has the burden of proving beyond a reasonable doubt any issue of fact, and the presumption of regularity of judgment is sufficient to meet the original burden of proof; the State must establish the prior felony and that a defendant was the same person convicted of that felony. State v. Smith, 777 So. 2d 584, 2000 La. App. LEXIS 3439 (Dec. 20, 2000), writ denied by La. 2001-0364, 812 So. 2d 663, 2002 La. LEXIS 1267 (La. Apr. 12, 2002), writ denied by La. 2003-0377, 867 So. 2d 679, 2004 La. LEXIS 519 (La. Feb. 13, 2004), writ denied by La. 2004-1223, 897 So. 2d 593, 2005 La. LEXIS 969 (La. Apr. 1, 2005), writ denied by La. 2005-0431, 918 So. 2d 1024, 2006 La. LEXIS 28 (La. Jan. 9, 2006).

State proved defendant’s identity as the person who committed predicate offenses pursuant to the Habitual Offender Law, La. Rev. Stat. Ann. § 15.529.1; it showed that vital information for the perpetrator of a previous conviction for possession of cocaine matched defendant’s vital information. State v. Smith, 777 So. 2d 584, 2000 La. App. LEXIS 3439 (Dec. 20, 2000), writ denied by La. 2001-0364, 812 So. 2d 663, 2002 La. LEXIS 1267 (La. Apr. 12, 2002), writ denied by La. 2003-0377, 867 So. 2d 679, 2004 La. LEXIS 519 (La. Feb. 13, 2004), writ denied by La. 2004-1223, 897 So. 2d 593, 2005 La. LEXIS 969 (La. Apr. 1, 2005), writ denied by La. 2005-0431, 918 So. 2d 1024, 2006 La. LEXIS 28 (La. Jan. 9, 2006).

La. Rev. Stat. Ann. § 15:529.1(D)(1)(b) states that the district attorney has the burden of proving beyond a reasonable doubt any issue of fact and that the presumption of regularity of judgment shall be sufficient to meet the original burden of proof. State v. Walker, 773 So. 2d 735, 2000 La. App. LEXIS 1839 (July 12, 2000), writ denied by La. 2000-2438, 798 So. 2d 105, 2001 La. LEXIS 2548 (La. Sept. 28, 2001).

If the defendant is able to produce some affirmative evidence showing an infringement of his rights or a procedural irregularity in the taking of the plea, then the burden of proving the constitutionality of the plea shifts to the State. The State will meet its burden of proving the constitutionality of defendant’s prior plea if it introduces a “perfect” transcript of the taking of the guilty plea, one which reflects a colloquy between the judge and defendant wherein the defendant was informed of and specifically waived his right to trial by jury, his privilege against self-incrimination, and his right to confront his accusers; if the state introduces anything less than the “perfect” transcript, for example, a guilty plea form, a minute entry, an “imperfect” transcript, or any combination thereof, the judge must then weigh the evidence submitted by the defendant and the state to determine whether the state has met its burden of proving that the defendant’s prior guilty plea was informed and voluntary, and made with an articulated waiver of the three Boykin rights. State v. Walker, 773 So. 2d 735, 2000 La. App. LEXIS 1839 (July 12, 2000), writ denied by La. 2000-2438, 798 So. 2d 105, 2001 La. LEXIS 2548 (La. Sept. 28, 2001).

Defendant could not have been sentenced as a habitual offender under La. La. Rev. Stat. Ann. § § 15:529.1 as to his conviction for possession of cocaine as the State only showed that defendant was arrested for a prior felony, not that he was convicted of that earlier offense or of any other felony. State v. Gray, 764 So. 2d 1144, 2000 La. App. LEXIS 1461 (May 17, 2000).

In an action convicting defendant of simple burglary, the court held that even thought the State failed to properly produce and authentic, admissible documents in order to meet its burden to prove defendant a habitual offender the errors were harmless. State v. Kennerson, 695 So. 2d 1367, 1997 La. App. LEXIS 1297 (May 7, 1997).

Defendant was not shown in a recidivist hearing to be a fourth felony offender; it was not shown that his guilty plea to a robbery offense was made with the representation of counsel, and therefore, the State did not meet its burden of proof in showing the predicate offense beyond a reasonable doubt as required by La. Rev. Stat. Ann. § 15:529.1D(1)(b). State v. Stewart, 712 So. 2d 106, 1997 La. App. LEXIS 1395 (May 7, 1997), writ denied by La. 97-1524, 703 So. 2d 1289, 1997 La. LEXIS 3786 (La. Nov. 14, 1997).

Although the state offered no evidence regarding the date on which defendant was discharged on the predicate offense, the trial judge at the multiple bill hearing took judicial notice of defendant’s testimony at trial on the issue, which proved the date of discharge; therefore, the state adequately proved that the statutorily prescribed number of years had not elapsed from the date of discharge on the predicate offense and the commission of the present offense, as required by La. Rev. Stat. Ann. § 15:529.1. State v. Allen, 589 So. 2d 1180, 1991 La. App. LEXIS 2949 (Nov. 14, 1991), writ of certiorari denied in part, amended by 594 So. 2d 884, 1992 La. LEXIS 1120 (La. 1992).

•• Closing Arguments

••• Fair Comment & Fair Response. — In the prosecution of defendant, an attorney who had represented defendant in connection with a prior felony charge was properly permitted to testify at the habitual offender hearing as to his representation of defendant under La. Rev. Stat. Ann. §15:529.1 and former La. Code Evid. Ann. art. 507. State v. Bennett, 357 So. 2d 1136, 1978 La. LEXIS 5836 (Apr. 10, 1978).

•• Defendant’s Rights

••• General Overview. — Louisianan jurisprudence consistently held that a trial court in a multiple offender proceeding must advise a defendant of his right to a hearing and his right to remain silent; where a trial judge did not specifically advise defendant of his right to remain silent but where defense counsel informed the court that defendant wished to plead guilty and where defendant acknowledged understanding the terms of his plea agreement, defendant intelligently waived his rights and could not, three years after sentence was imposed, seek to quash the multiple offender bill of information based upon the court’s failure to advise him of his right to remain silent. State v. Rose, 708 So. 2d 1093, 1998 La. App. LEXIS 83 (Jan. 27, 1998).

••• Right to Due Process. — Trial court violated La. Rev. Stat. Ann. § 15:529.1(D), and committed reversible error by not informing a defendant of the allegations contained in the multiple bill of information and advising the defendant of his rights prior to asking the defendant whether the allegations were true. State v. Holmes, 670 So. 2d 573, 1996 La. App. LEXIS 352 (Feb. 29, 1996).

Although La. Rev. Stat. Ann. § 15:529.1(D) did not mandate a delay between the time a defendant denies the allegations and on when inquiry is to be made as to whether the offender has been convicted of a prior felony, the court held that defendants were denied due process when the district court held an instanter hearing on the habitual offender bill of information because defendants were denied the opportunity to prepare their defenses. State v. Ellis, 487 So. 2d 752, 1986 La. App. LEXIS 6700 (Apr. 23, 1986), writ of certiorari denied by 492 So. 2d 1216, 1986 La. LEXIS 7014 (La. 1986), writ of certiorari denied by 492 So. 2d 1217, 1986 La. LEXIS 7013 (La. 1986).

••• Right to Jury Trial

•••• General Overview. — La. Const. art. I, § 17 does not require that multiple offender proceedings under La. Rev. Stat. Ann. § 15:529.1 be tried by a jury. State v. Maduell, 326 So. 2d 820, 1976 La. LEXIS 4887 (Jan. 19, 1976).

••• Right to Remain Silent

•••• General Overview. — Defendant’s drug conviction and habitual offender sentence were both proper, where the record classified him as a violent offender because one of his predicate convictions was possession of a firearm by a convicted felon; the court remanded the case, however, because there was nothing in the record to show that defendant objected to the trial court’s failure to apprise him of the amended allegations, La. Rev. Stat. Ann. § 15:529.1(D)(1)(a). State v. Packnett, 873 So. 2d 789, 2004 La. App. LEXIS 1076 (Apr. 27, 2004), writ denied by La. 2004-2559, 904 So. 2d 736, 2005 La. LEXIS 2175 (La. June 24, 2005).

Failure to advise defendant of her right to trial or to remain silent, as required by La. Rev. Stat. Ann. § 15:529.1D(1)(a), was harmless error where defendant did not plead or admit to any allegation in the bill of information, proceeded to trial, and was silent. State v. Richmond, 734 So. 2d 33, 1999 La. App. LEXIS 554 (Mar. 10, 1999).

Although defendant was not apprised of his right to remain silent and such right was recognized under La. Rev. Stat. Ann. § 15.529.1, the trial court’s failure to advise defendant of his right to remain silent constituted harmless error, as defendant remained silent throughout his proceedings and the state put on competent evidence to prove defendant’s identity. State v. Spencer, 683 So. 2d 1326, 1996 La. App. LEXIS 2654 (Nov. 6, 1996), writ of certiorari denied by La. 96-2938, 693 So. 2d 773, 1997 La. LEXIS 1650 (La. May 9, 1997).

La. Rev. Stat. Ann. § 15:529.1(D) implicitly provides that defendant should be advised, by the court, of his statutory right to remain silent. State v. Gautreaux, 607 So. 2d 1086, 1992 La. App. LEXIS 3423 (Nov. 4, 1992).

Pursuant to La. Rev. Stat. Ann. § 15:529.1(D), defendant was improperly sentenced as a habitual offender because the trial court did not advise defendant of his right to remain silent or properly inform him of the allegations contained in the information. State v. Brown, 602 So. 2d 252, 1992 La. App. LEXIS 1959 (June 24, 1992), remanded by 626 So. 2d 851, 1993 La. App. LEXIS 3312 (La.App. 2 Cir. 1993).

Error patent occurred where the district court judge required defendant to acknowledge or refute his second felony offender status and failed to inform defendant of his right under La. Rev. Stat. Ann. § 15:529.1 to remain silent prior to a multiple offender hearing. State v. Pierce, 585 So. 2d 626, 1991 La. App. LEXIS 2290 (Aug. 21, 1991).

Appellate court vacated defendant’s habitual-offender adjudication because at sentencing on the habitual-offender information, the trial court did not advise defendant of his right to remain silent. State v. Sims, 529 So. 2d 454, 1988 La. App. LEXIS 1623 (June 21, 1988), writ of certiorari denied by 532 So. 2d 764, 1988 La. LEXIS 2678 (La. 1988).

Defendant’s stipulation to an adjudication as a habitual offender was set aside where he was not advised of his right to remain silent and to refuse to acknowledge the truth of the allegations contained in the enhancement charge, as implicitly required by La. Rev. Stat. Ann. § 15.529.1(D). State v. White, 517 So. 2d 461, 1987 La. App. LEXIS 11010 (Dec. 22, 1987), writ of certiorari denied by 521 So. 2d 1184, 1988 La. LEXIS 518 (La. 1988).

Where a sentence imposed was based on defendant’s prior felony conviction, the trial court erred when it failed to inform defendant of his right to remain silent prior to him confessing to the previous felony, as required by La. Rev. Stat. Ann. § 15:529.1(D); it was also uncertain whether the trial court enhanced defendant’s sentence based on one count of the prior felony. State v. McIntyre, 496 So. 2d 1204, 1986 La. App. LEXIS 7963 (Oct. 14, 1986).

•••• Communicative & Testimonial Information. — Defendant should have been advised by the trial court of his right to remain silent before he acknowledged or confessed in open court that he had previously been convicted of a felony. State v. Tate, 593 So. 2d 864, 1992 La. App. LEXIS 50 (Jan. 22, 1992).

•••• Self-Incrimination Privilege. — Where the transcripts of the arraignment and the habitual offender hearing reflected that the trial court did not advise defendant of any rights relative to an habitual offender proceeding pursuant to La. Rev. Stat. Ann. § 15:529.1(D), including: (1) the right to remain silent; (2) the right to a formal hearing pursuant to La. Rev. Stat. Ann. § 15:529.1(D)(1)(a); and (3) the right to require the State to prove his identity, the finding that defendant was a second felony offender and his enhanced sentence were vacated and the case was remanded to the trial court for a new habitual offender plea, further proceedings, and resentencing. State v. Mason, 862 So. 2d 1077, 2003 La. App. LEXIS 3330 (Dec. 10, 2003).

In a habitual offender proceeding, a trial court must advise a defendant of his right to remain silent, and of his right to a hearing, at which the state is required to prove the allegations in the habitual offender bill of information pursuant to La. Rev. Stat. Ann. § 15:529.1D(1)(a), and the failure of the trial court and/or defense counsel to advise a defendant of these rights before he enters an admission to the habitual offender bill is reversible error. State v. Williams, 846 So. 2d 22, 2003 La. App. LEXIS 1022 (Apr. 8, 2003).

Failure of a trial court to advise a defendant of his right to a trial and to remain silent is harmless error where multiple offender status is established by competent evidence offered by the state at a hearing, rather than by the admission of the defendant. State v. Evans, 844 So. 2d 111, 2003 La. App. LEXIS 646 (Mar. 11, 2003), remanded by 2009 La. App. LEXIS 2226 (La.App. 5 Cir. Dec. 29, 2009).

While La. Rev. Stat. Ann. § 15:529.1 does not specifically address the issue of a defendant’s right to remain silent, the statute clearly recognizes that a defendant has the right to remain silent and thus implicitly provides that a defendant should be advised by the trial court of this right before he acknowledges or confesses his status as an habitual offender. State v. Fletcher, 776 So. 2d 1240, 2000 La. App. LEXIS 3249 (Dec. 11, 2000), writ denied by La. 2001-0342, 803 So. 2d 986, 2001 La. LEXIS 3835 (La. Dec. 14, 2001).

Although the trial court erred in failing to inform defendant of his right to remain silent at a habitual offender hearing where defendant took the stand on his own behalf and admitted his prior felony, the error was harmless where the State produced independent proof of defendant’s prior convictions, including the original bills of information, certified copies of the minutes, and a copy of defendant’s fingerprints. State v. Jetton, 756 So. 2d 1206, 2000 La. App. LEXIS 735 (Apr. 5, 2000), writ denied by La. 2000-1568, 787 So. 2d 299, 2001 La. LEXIS 851 (La. Mar. 16, 2001).

La. Rev. Stat. Ann. § 15:529.1(D) implicitly provided that a defendant had to be advised by the court of his statutory right to remain silent before the judge accepted his plea of guilty to the multiple bill which charged him as a second felony offender. State v. Holmes, 670 So. 2d 573, 1996 La. App. LEXIS 352 (Feb. 29, 1996).

Where State filed a multiple bill and defendant was given a formal hearing and competent evidence was introduced against him, the court of appeal found no error of the trial court in failing to advise defendant of his right to remain silent before accepting defense counsel’s stipulation as to defendant’s identity. State v. Wright, 598 So. 2d 1267, 1992 La. App. LEXIS 1289 (Apr. 30, 1992), writ of certiorari denied by 604 So. 2d 969, 1992 La. LEXIS 2776 (La. 1992).

La. Rev. Stat. Ann. § 15:529.1(D) allowed defendant to choose to remain silent in the face of allegations that he had committed previous crimes; the trial court’s failure to inform the defendant of his statutory right to remain silent constituted error patent. State v. McKoin, 571 So. 2d 777, 1990 La. App. LEXIS 2847 (Dec. 5, 1990).

In a multiple bill proceeding to determine that defendant was a multiple offender, the colloquy revealed that defendant was advised of neither his right to require the State to prove his identity, his right to a formal hearing, nor his right to remain silent; therefore, the multiple bill hearing was fatally defective, requiring that defendant’s sentence be vacated and the case be remanded to the trial court for resentencing. State v. Wheeler, 547 So. 2d 12, 1989 La. App. LEXIS 1334 (June 29, 1989), amended by 550 So. 2d 283, 1989 La. App. LEXIS 1565 (La.App. 4 Cir. 1989).

Defendant convicted of drug charges was improperly sentenced as a habitual offender because the trial court failed to inform the defendant of the right to remain silent at a hearing on multiple bills before imposing a sentence. State v. Desmond, 524 So. 2d 147, 1988 La. App. LEXIS 527 (Apr. 12, 1988).

Defendant’s sentence, as a habitual offender, of 24 years at hard labor for simple robbery was vacated as illegally exceeding the maximum seven-year sentence in La. Rev. Stat. Ann. § 14:65 because defendant was not advised of his right to remain silent before being compelled to confess the prior felony conviction and the State offered no admissible evidence to prove, as required by La. Rev. Stat. Ann. § 15:529.1, that he was the same person convicted of the prior felony. State v. Johnson, 432 So. 2d 815, 1983 La. LEXIS 10720 (May 23, 1983).

•• Judicial Discretion. — Trial judge is empowered to deviate from a mandatory minimum sentence in a habitual offender proceeding if the trial judge were to find that the punishment mandated by La. Rev. Stat. Ann. § 15:529.1 makes no measurable contribution to acceptable goals of punishment or that the sentence amounted to nothing more than the purposeful imposition of pain and suffering and is grossly out of proportion to the severity of the crime; the judge has the option has the option, indeed the duty, to reduce such sentence to one that would not be constitutionally excessive. State v. Davis, 841 So. 2d 952, 2003 La. App. LEXIS 476 (Feb. 25, 2003), writ of certiorari denied by La. 2003-0948, 857 So. 2d 516, 2003 La. LEXIS 3284 (La. Nov. 7, 2003).

• Sentencing

•• General Overview. — Defendant, who was convicted of possession of a controlled substance, was properly adjudicated a habitual offender under La. Rev. Stat. Ann. § 15:529.1, where the State introduced evidence of his prior conviction, defense counsel filed a timely motion to suppress the multiple offender bill, there was evidence of the voluntariness of his prior guilty plea, defendant was still on probation when he committed his second felony, and less than 10 years elapsed between the two convictions. State v. Odom, 772 So. 2d 281, 2000 La. App. LEXIS 2667 (Nov. 1, 2000).

•• Alternatives

••• General Overview. — Where defendant was convicted of attempted possession of heroin and pled guilty to a multiple bill, a review of the record for errors patent revealed that his sentence of two and one-half years without benefit of probation, parole or suspension under La. Rev. Stat. Ann. § 15:529.1 was error; the statute that prohibited the possession of heroin did not provide that the sentence be without benefit of parole, and where the statute did not prohibit parole, the defendant’s enhanced sentence should not have prohibited parole, and his parole eligibility was to be determined by the Department of Corrections pursuant to La. Rev. Stat. Ann. § 15:574.4. State v. Randle, 750 So. 2d 353, 1999 La. App. LEXIS 3684 (Dec. 22, 1999).

Where defendant had previously been convicted of possession of amphetamines in violation of former La. Rev. Stat. Ann. § 40:971 (now La. Rev. Stat. Ann. § 40:966), was arrested for possessing a controlled substance, the district attorney had discretion to charge him with distribution of a controlled dangerous substance in violation of La. Rev. Stat. Ann. § 40:969, but not as a second offender under La. Rev. Stat. Ann. § 40:982, and, after conviction to seek and obtain an enhanced sentence as a multiple offender under La. Rev. Stat. Ann. § 15:529.1. State v. Murray, 357 So. 2d 1121, 1978 La. LEXIS 5827 (Apr. 10, 1978).

••• Probation

•••• General Overview. — Enhanced sentence is deemed to contain the restriction that the sentence is without benefit of probation or suspension of sentence as required by La. Rev. Stat. Ann. § 15:529.1(G). State v. Taylor, 874 So. 2d 297, 2004 La. App. LEXIS 1074 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1326, 885 So. 2d 1122, 2004 La. LEXIS 3333 (La. Nov. 8, 2004), writ denied by La. 2004-1495, 885 So. 2d 1120, 2004 La. LEXIS 3346 (La. Nov. 8, 2004), writ denied by 2007 La. App. LEXIS 2459 (La.App. 5 Cir. June 29, 2007).

Where a trial judge fails to specify that a defendant’s enhanced sentence will be without benefit of probation or suspension of sentence, as required by La. Rev. Stat. Ann. § 15:529.1(G), but the trial court does not place the defendant on probation or suspend the sentence, a trial court is in substantial compliance with the sentencing directives of the multiple offender statute when it does not affirmatively suspend any portion of the enhanced sentence or impose any probationary period, despite the failure to include those restrictions on the record. State v. Segura, 829 So. 2d 587, 2002 La. App. LEXIS 2841 (Sept. 30, 2002), writ denied by La. 2002-2696, 840 So. 2d 569, 2003 La. LEXIS 893 (La. Mar. 28, 2003).

Defendant was improperly denied parole because parole was not prohibited under La. Rev. Stat. Ann. § 14:67 and pursuant to the multiple offender statute, La. Rev. Stat. Ann. § 15:529.1, defendant should not have received a sentence without benefit of probation or suspension of sentence. State v. Johnson, 551 So. 2d 16, 1989 La. App. LEXIS 1659 (Sept. 28, 1989).

•• Appeals

••• General Overview. — While defendant did not move the trial court to consider a downward deviation from the mandatory minimum sentence, the appellate court held that while a defendant’s history of non-violent offenses could be a consideration in a judge’s determination of whether a mandatory minimum sentence was too long, it could not be the only reason, or even the major reason, for declaring such a sentence excessive. State v. Walker, 902 So. 2d 526, 2005 La. App. LEXIS 1097 (Apr. 26, 2005), writ denied by La. 2005-2005, 924 So. 2d 1014, 2006 La. LEXIS 740 (La. Feb. 17, 2006).

In an aggravated burglary case, defendant’s 30-year mid-range sentence as a third felony offender was reasonable and proportionate where defendant had two prior convictions for simple burglary and unauthorized entry of an inhabited dwelling; the trial court adequately complied with La. Code Crim. Proc. Ann. art. 894.1. State v. Haley, 873 So. 2d 747, 2004 La. App. LEXIS 1026 (Apr. 22, 2004), writ denied by La. 2004-2606, 904 So. 2d 728, 2005 La. LEXIS 2189 (La. June 24, 2005).

In a possession of cocaine case where defendant was convicted as a third felony offender, the appellate court found no patent error in the sentencing that required corrective action; the case had been considered by two different trial judges, both of whom determined that defendant should not be sentenced to more than 10 years imprisonment at hard labor as a habitual offender, one of the judge’s further found that a life sentence would have been cruel and unusual and that 10 years was appropriate considering all the circumstance of the case, and the State failed to make the necessary pleadings to place the issue of an illegally lenient sentence before the appellate court. State v. Nichols, 871 So. 2d 590, 2004 La. App. LEXIS 676 (Mar. 30, 2004).

Defendant’s 49 and ½ year sentence for armed robbery as a second felony offender was not constitutionally excessive, where (1) efendant pointed a gun at the night auditors, placing their lives at risk, (2) the victims were terrified and thought that they were going to die, and (3) defendant was a violent man who committed another armed robbery right after the underlying robbery; the fact that his prior conviction was for a non-violent offense did not make his present sentence excessive. State v. Taylor, 880 So. 2d 831, 2004 La. App. LEXIS 690 (Mar. 30, 2004), writ denied by La. 2004-1251, 896 So. 2d 1025, 2005 La. LEXIS 851 (La. Mar. 24, 2005).

Where defendant was convicted for attempted aggravated incest, and sentenced as a second felony offender without the benefit of probation or suspension of sentence, the fact the sentencing court made no reference to parole was not an error patent, because defendant’s possibility for parole was not denied. State v. Givens, 871 So. 2d 470, 2004 La. App. LEXIS 804 (Mar. 24, 2004).

Defendant’s sentence after being convicted of theft in the amount of more than $500 was proper where it was not excessive in violation of La. Const. art. I, § 20, the sentence was near the lower end of the statutory range under La. Rev. Stat. Ann. §§ 14:67(B)(1) and 15:529.1(A)(1)(c)(i), and the sentence was further supported by the record. State v. Jefferson, 866 So. 2d 931, 2004 La. App. LEXIS 49 (Jan. 27, 2004), writ denied by La. 2004-0727, 882 So. 2d 1166, 2004 La. LEXIS 2862 (La. Sept. 24, 2004).

Defendant’s possession of cocaine conviction and sentence were both proper where defendant was properly charged in the bills of information, was present at all crucial stages of the proceedings, and was properly advised of his rights before he waived them and pled guilty to the underlying offense and stipulated to the multiple bill; additionally, the enhanced sentence imposed by the trial court was legal as authorized by La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(i). State v. Pearson, 861 So. 2d 283, 2003 La. App. LEXIS 3368 (Dec. 9, 2003), writ denied by La. 2004-0166, 876 So. 2d 73, 2004 La. LEXIS 1896 (La. June 4, 2004), writ of certiorari denied by 543 U.S. 1007, 125 S. Ct. 626, 160 L. Ed. 2d 471, 2004 U.S. LEXIS 7803, 73 U.S.L.W. 3322 (2004).

Because defendant’s 20-year sentence at hard labor for possession of between 28 and 199 grams of cocaine as a second felony offender was illegally lenient under La. Rev. Stat. Ann. § 15:529.1(G) of the Habitual Offender Law and former La. Rev. Stat. Ann. § 40:967(F), the sentence was vacated and remanded for resentencing. State v. Chisley, 860 So. 2d 45, 2003 La. App. LEXIS 2850 (Oct. 15, 2003), writ of certiorari denied by La. 2003-3358, 869 So. 2d 874, 2004 La. LEXIS 1156 (La. Apr. 2, 2004), remanded by La. App. 06-900, 957 So. 2d 226, 2007 La. App. LEXIS 753 (La.App. 5 Cir. Apr. 24, 2007).

Defendant’s sentence was improper where there was nothing in the record that indicated that defendant was advised of his rights prior to the trial court’s acceptance of his guilty plea in the hearing where he was adjudicated a habitual offender. State v. Davis, 859 So. 2d 776, 2003 La. App. LEXIS 2866 (Oct. 8, 2003).

Because defendant did not object to his sentence as a second offender under La. Rev. Stat. Ann. §§ 40:967(B) and 15:529.1, or file a motion to reconsider the sentence as required by La. Code Crim. Proc. Ann. art. 881.1, defendant was precluded from urging any ground of objection to the sentence. State v. Hulbert, 852 So. 2d 1245, 2003 La. App. LEXIS 2393 (Aug. 20, 2003), writ denied by La. 2003-2908, 867 So. 2d 686, 2004 La. LEXIS 558 (La. Feb. 13, 2004).

Contrary to defendant’s assertion, his six-year sentence at hard labor for unauthorized use of a movable and three-year sentence on each count of simple criminal damage to property, along with the order to pay restitution, were lawful and not unconstitutionally excessive considering that defendant was a high risk for recidivism, was on probation for a prior felony when he committed these crimes, and was in need of correctional treatment that could only be provided by his commitment to an institution. State v. Shaw, 850 So. 2d 868, 2003 La. App. LEXIS 1861 (June 25, 2003).

Where defendant was found guilty of two counts of unauthorized entry of an inhabited dwelling and was sentenced as a habitual offender to serve seven years at hard labor without benefit of probation, parole, or suspension of sentence, his sentence was not excessive because the sentence range for the conviction of unauthorized entry of an inhabited dwelling was with or without hard labor for not more than six years under La. Rev. Stat. Ann. § 14:62.3(B) and La. Rev. Stat. Ann. § 15:529.1(A)(1)(a) provided that the sentence for a second felony in such circumstances was to be not less than one-half the longest term and not more than twice the longest term prescribed for a first conviction; hence, defendant’s sentence fell within the range of sentences that could have been imposed from three years to 12 years, all without benefit of probation or suspension of sentence. State v. Roland, 850 So. 2d 738, 2003 La. App. LEXIS 1675 (June 5, 2003), reversed in part by La. 03-1930, 865 So. 2d 692, 2004 La. LEXIS 20 (La. Jan. 16, 2004), writ denied by La. 2003-2395, 867 So. 2d 685, 2004 La. LEXIS 545 (La. Feb. 13, 2004).

Defendant was not entitled to new a hearing on a multiple bill because he could not claim on appeal that any failure of the State to produce a colloquy of the 1992 plea had denied him the right to prove that the 1992 plea was involuntary; defendant and his attorney had had three months in which to obtain colloquy and he had been put on notice when the multiple bill was filed that the prior plea was going to be used to enhance his sentence. State v. Williams, 849 So. 2d 799, 2003 La. App. LEXIS 1767 (June 4, 2003).

Where defendant conceded that he was properly sentenced under the pre-amendment version of La. Rev. Stat. Ann. § 15:529.1 to life imprisonment, but claimed for the first time on appeal that he was entitled to the ameliorative changes to the habitual offender law based on the fact that his eight robberies involved only a toy gun and no injuries, and further, at the sentencing hearing he presented no exceptional circumstances warranting departure from the sentence imposed, defendant’s life sentence was affirmed. State v. Dupre, 848 So. 2d 149, 2003 La. App. LEXIS 1601 (May 28, 2003), writ denied by La. 2003-1978, 872 So. 2d 509, 2004 La. LEXIS 1737 (La. May 14, 2004).

Trial court did not abuse its discretion in sentencing defendant to four terms of 99 years at hard labor, to be served consecutively, for his convictions of four counts of armed robbery, a second felony offender, because the separate acts of armed robbery logically could not be considered as part of a common scheme or plan, the trial court considered the sentencing guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1, the trial court articulated particular reasons for imposing consecutive sentences for each individual count within the two distinct criminal acts or transactions, and the trial court noted the absence of any mitigating factors to justify any sentence other than the harshest type for the second felony offender. State v. Dempsey, 844 So. 2d 1037, 2003 La. App. LEXIS 1066 (Apr. 2, 2003), writ denied by La. 2003-1917, 876 So. 2d 823, 2004 La. LEXIS 2189 (La. June 25, 2004).

Defendant was precluded from raising as an issue, the propriety of the cleansing period between his prior felony convictions and the fourth felony conviction, for which he was sentenced under the habitual offender law to life imprisonment without benefit of parole, probation or suspension of sentence, because he failed to challenge the previous conviction or adjudications before his sentence was imposed as required by La. Rev. Stat. Ann. § 15:529.1(D)(1)(b). State v. Gaddis, 839 So. 2d 1258, 2003 La. App. LEXIS 662 (Mar. 14, 2003), writ denied by La. 2003-1275, 872 So. 2d 519, 2004 La. LEXIS 1701 (La. May 14, 2004), writ of certiorari denied by 544 U.S. 926, 125 S. Ct. 1649, 161 L. Ed. 2d 487, 2005 U.S. LEXIS 2542, 73 U.S.L.W. 3555 (2005).

Defendant’s sentence for 15 years as a second offender convicted of distribution of marijuana was not excessive as the statute was the mandatory minimum that could be given under La. Rev. Stat. Ann. § 15:529.1, and defendant failed to provide any evidence to rebut the presumption of constitutionality. State v. Bolton, 844 So. 2d 135, 2003 La. App. LEXIS 643 (Mar. 11, 2003), writ denied by La. 2003-1159, 858 So. 2d 417, 2003 La. LEXIS 3384 (La. Nov. 14, 2003).

Defendant’s enhanced sentence of five years imprsionment at hard labor was not excessive where defendant failed to show any unusual or special circumstances that might serve to rebut the presumption of constitutionality. State v. Terrase, 841 So. 2d 947, 2003 La. App. LEXIS 463 (Feb. 25, 2003).

Defendant’s sentence, as a third felony offender, was amended to delete the provision denying the benefits of parole eligibility because it was not within the trial court’s authority to impose the sentence of four years at hard labor for theft without benefit of parole, and the sentence was not legally correct. State v. James, 833 So. 2d 1162, 2002 La. App. LEXIS 3810 (Dec. 11, 2002).

Defendant’s sentence of 66 years of imprisonment at hard labor was vacated and remanded for resentencing because the trial court erred in sentencing defendant to the 66 year sentence rather than life imprisonment since (1) the amendments to former La. Rev. Stat. Ann. § 15:529.1 became effective after defendant committed his most recent offense, (2) La. Rev. Stat. Ann. § 15:529.1, the habitual offender statute, was constitutional, and (3) imposition of a life sentence was not constitutionally excessive under La. Const. art. I, § 20, because nothing in the record or the facts suggested any mitigating circumstances. State v. Lewis, 834 So. 2d 528, 2002 La. App. LEXIS 3705 (Nov. 26, 2002).

Because La. Rev. Stat. Ann. § 14:110(B)(3) provides for a sentence of not less than two years nor more than five years, provided that such sentence shall not run concurrently with any other sentence, in sentencing defendant as a triple offender to five years at hard labor under La. Rev. Stat. Ann. § 15:529.1, the trial court committed a patent error by not stating that the sentence was to be served consecutively to any other sentence being served; however, because the error was favorable to defendant, and the State of Louisiana had not raised the issue, the appellate court could not amend or set aside the illegally lenient sentence on its own motion. State v. Jackson, 800 So. 2d 1099, 2001 La. App. LEXIS 2628 (Oct. 31, 2001).

Trial court did not err in sentencing defendant as a fourth felony offender pursuant to La. Rev. Stat. Ann. § 15:529.1(A)(1)(c)(ii), (C) because less than 10 years elapsed between each of the first three convictions and the fourth conviction, so the State of Louisiana did not have to prove the absence of a 10-year period between the first and the fourth felony convictions. State v. Wilson, 796 So. 2d 45, 2001 La. App. LEXIS 1905 (Aug. 22, 2001), vacated in part by, remanded by La. 2001-2815, 836 So. 2d 2, 2002 La. LEXIS 3351 (La. Nov. 22, 2002).

Where the State fails to appeal the error of failure to impose a sentence without benefit of probation or suspension of sentence in accordance with La. Rev. Stat. Ann. § 15:529.1(G), the appellate court may not correct that illegally lenient sentence, nor may it remand for resentencing. State v. Bowman, 794 So. 2d 932, 2001 La. App. LEXIS 1474 (June 20, 2001), writ denied by La. 2001-2593, 818 So. 2d 763, 2002 La. LEXIS 2016 (La. June 7, 2002).

Authenticated copy of a bill of information charging the defendant with one count of wrongful possession of cocaine to which the defendant had pled guilty along with court minutes and expert testimony was sufficient to show defendant’s prior adjudication on a felony charge where the defendant did not allege an infringement of his rights or irregularity with respect to the predicate offense guilty plea; these actions by the State established that the defendant was a second felony offender.. State v. Williams, 781 So. 2d 673, 2001 La. App. LEXIS 354 (Feb. 28, 2001).

Sentence of 18 years at hard labor for a defendant adjudicated for aggravated burglary and as a second felony offender where the sentencing range was 15 to 60 years at hard labor without benefit of probation or suspension of sentence and the aggravated burglary offense involved the defendant entering a home and pointing a loaded weapon at one of the occupants was held not excessive where the record showed an adequate factual basis for the sentence imposed. State v. Jackson, 781 So. 2d 705, 2001 La. App. LEXIS 357 (Feb. 28, 2001), writ denied by La. 2001-1444, 811 So. 2d 899, 2002 La. LEXIS 924 (La. Mar. 15, 2002), writ denied by La. 2001-1234, 811 So. 2d 898, 2002 La. LEXIS 921 (La. Mar. 15, 2002).

Appellate court may not dismiss a timely and properly filed appeal on grounds that the district court may vacate sentence and resentence the defendant on a pending multiple offender bill under La. Rev. Stat. Ann. § 15:529.1. State v. Simmons, 781 So. 2d 821, 2001 La. App. LEXIS 381 (Feb. 28, 2001).

Habitual Offender Law embodied in La. Rev. Stat. Ann. § 15:529.1 is constitutional, but the courts have the power to declare a sentence excessive under La. Const. art. I, § 20 even though it falls within the statutory limits provided by the legislature. State v. Payne, 777 So. 2d 555, 2000 La. App. LEXIS 3348 (Dec. 13, 2000), writ denied by La. 2001-0118, 802 So. 2d 626, 2001 La. LEXIS 3240 (La. Nov. 21, 2001).

While a defendant’s record of non-violent offenses may play a role in a sentencing judge’s determination that a minimum sentence is too long, it cannot be the only reason, or even the major reason, for declaring such a sentence excessive; instead, to rebut the presumption that the mandatory minimum sentence is constitutional, the defendant must clearly and convincingly show that he is exceptional, which in this context means that because of unusual circumstances this defendant is a victim of the legislature’s failure to assign sentences that are meaningfully tailored to the culpability of the offender, the gravity of the offense, and the circumstances of the case State v. Payne, 777 So. 2d 555, 2000 La. App. LEXIS 3348 (Dec. 13, 2000), writ denied by La. 2001-0118, 802 So. 2d 626, 2001 La. LEXIS 3240 (La. Nov. 21, 2001).

Where the trial judge indicated he had misgivings about sentencing the 23-year old mentally disabled defendant to life imprisonment without benefit of parole for possessing one rock of cocaine, but imposed the sentence anyway in the belief that he had no legal authority to do anything else, the case was remanded for the purpose of allowiing the trial court to receive evidence and determine whether sufficient grounds existed to depart from the mandatory life sentence as prescribed in La. Rev. Stat. Ann. § 15:529.1. State v. Scott, 769 So. 2d 1286, 2000 La. App. LEXIS 2917 (Nov. 3, 2000).

Trial court’s failure to file written findings as to multiple offender proceedings as required by La. Rev. Stat. Ann. § 15:529.1(D)(3) in defendant’s prosecution for theft did not amount to reversible error because defendant showed no prejudice caused by the failure as required by La. Code Crim. Proc. Ann. art. 921. State v. Jolly, 768 So. 2d 165, 2000 La. App. LEXIS 1852 (July 25, 2000), writ of certiorari denied by La. 2000-2467, 798 So. 2d 959, 2001 La. LEXIS 2920 (La. Oct. 5, 2001).

Where a defendant who was a fourth felony offender failed to present any evidence to rebut the presumption that the mandatory life sentence imposed by the trial court under La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii) was constitutional, the sentence was upheld on appeal. State v. Hayden, 767 So. 2d 732, 2000 La. App. LEXIS 1450 (May 17, 2000), writ denied by La. 2000-1886, 797 So. 2d 58, 2001 La. LEXIS 2720 (La. Sept. 21, 2001).

Where defendant was convicted of cocaine possession and was a third offender, his sentence of five years, which was half the statutory maximum under La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(i), was not excessive, although the trial court did not articulate its reasons for the sentence in accordance with La. Code Crim. Proc. Ann. art. 894.1. State v. Walker, 764 So. 2d 1130, 2000 La. App. LEXIS 1452 (May 17, 2000).

Review of sentencing, including sentencing under La. Rev. Stat. Ann. § 15:529.1, is a long established function of the judicial branch, and sentence review principles are not restricted solely to the mandatory minimum penalties provided by § 15:529.1. State v. Russell, 764 So. 2d 93, 2000 La. App. LEXIS 1431 (May 10, 2000).

While a commitment reflected that defendant’s enhanced sentence was imposed without benefit of parole, probation, or suspension of sentence, pursuant to La. Rev. Stat. Ann. § 15:529.1G, the transcript did not reflect those restrictions; the court did not correct the illegally lenient sentence because the State did not preserve the error for appeal, and the sentencing occurred prior to the enactment of a statute deeming the restrictions imposed. State v. George, 751 So. 2d 973, 2000 La. App. LEXIS 1 (Jan. 4, 2000), writ denied by La. 2001-1719, 812 So. 2d 666, 2002 La. LEXIS 1279 (La. Apr. 12, 2002).

On patent error review, an appellate court determined that where a defendant was not properly advised of his right to remain silent before he stipulated that he was a second felony offender as required by La. Rev. Stat. Ann. § 15:529.1(D)(1)(a), (3), and where defendant was not informed, during the plea colloquy or through a waiver form, of an enhanced penalty as required by La. Code Crim. Proc. Ann. art. 556.1(E), and after defendant pled guilty to possession of cocaine, he was not informed of the enhancement of a controlled dangerous substance offense under the Uniform Controlled Dangerous Substance Law, La. Rev. Stat. Ann. § 40:982, a remand for resentencing was required. State v. Spotville, 752 So. 2d 244, 1999 La. App. LEXIS 3627 (Dec. 21, 1999), remanded by La. 2001-0802, 791 So. 2d 646, 2001 La. LEXIS 1175 (La. May 4, 2001).

Defendant was barred from attacking on appeal the validity of prior offenses used in adjudicating him a third felony offender; defendant did not file, within 15 days of his arraignment, a written response denying the allegations set forth in the bill of information, nor did he object at the hearing to the introduction of evidence establishing the existence of the prior convictions. State v. Louis, 744 So. 2d 694, 1999 La. App. LEXIS 2969 (Oct. 27, 1999).

Defendant’s sentence, as a third felony offender, to life imprisonment for his conviction for first-degree robbery was not harsh and excessive; the trial court adequately considered the factors enumerated in La. Code Crim. Proc. Ann. art. 894.1, and the sentence did not shock the court’s sense of justice. State v. Louis, 744 So. 2d 694, 1999 La. App. LEXIS 2969 (Oct. 27, 1999).

Judgment adjudicating defendant a fourth felony offender was vacated; the trial court erred in determining that defendant was advised of his rights in prior felony proceedings. State v. Walker, 747 So. 2d 133, 1999 La. App. LEXIS 2492 (Sept. 24, 1999).

Life sentence without parole under the habitual offender statute, La. Rev. Stat. Ann. § 15:529.1, was too harsh where the most recent conviction for simple robbery, in violation of La. Rev. Stat. Ann. § 14:65, involved defendant and another man beating up a boy and stealing his bicycle. State v. Randall, 741 So. 2d 852, 1999 La. App. LEXIS 1847 (June 9, 1999), affirmed in part and reversed in part by, remanded by La. 99-2476, 776 So. 2d 424, 2000 La. LEXIS 3386 (La. Dec. 15, 2000).

When the trial court failed to state that a sentence was to be served without benefit of probation or suspension of sentence, as required by La. Rev. Stat. Ann. § 15:529.1, but the state did not appeal the sentence, the reviewing court would not correct the error. State v. Arrington, 738 So. 2d 1087, 1999 La. App. LEXIS 1487 (Apr. 21, 1999).

Defense counsel had an opportunity during multiple offender proceedings to object to the predicate plea based on the trial court’s alleged failure to adequately inform defendant of the maximum sentence exposure; because defendant failed to challenge the validity of the predicate plea with particularity before sentence was imposed, he did not preserve his right to raise the issue on appeal pursuant to La. Rev. Stat. Ann. § 15:529.1(D)(1)(b). State v. Randolph, 731 So. 2d 365, 1999 La. App. LEXIS 407 (Feb. 23, 1999), writ denied by La. 1999-3135, 761 So. 2d 539, 2000 La. LEXIS 1316 (La. May 5, 2000).

La. Code Crim. Proc. art. 881.2B provides that the state may appeal or seek review of a sentence if the sentence imposed was not in conformity with mandatory requirements of the statute under which the defendant was convicted, or any other applicable mandatory sentence provision, or the applicable enhancement provisions under the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1. State v. Harrell, 727 So. 2d 1231, 1999 La. App. LEXIS 156 (Jan. 26, 1999), writ denied by La. 2000-2389, 791 So. 2d 1292, 2001 La. LEXIS 1289 (La. May 11, 2001).

Trial court was well within its discretion when it re-sentenced defendant to serve 25 years as a first offender based upon La. Rev. Stat. Ann. § 15.521.1 with credit for time served without the benefit of parole, probation, or suspension of sentence and with each count of first-degree armed robbery to run concurrently where the prior sentence of defendant as a multiple offender under La. Rev. Stat. Ann. § 15.529.1 was vacated because (1) the predicate conviction did not precede defendant’s commissions of the instant two offenses, (2) defendant had filed a motion for clarification of the sentences and La. Code Crim. Proc. Ann. art. 930.3 barred review of sentencing error in post-conviction relief, (3) defendant’s resentencing was a result of his own doing because defendant placed himself in a different posture due to the remand to the trial court for re-sentencing as a first offender resulting in the original sentence pursuant to the plea bargaining agreement being vitiated ab initio and not subject to consideration, and (4) the re-sentencing was within the parameters of La. Rev. Stat. Ann. § 14:64(B), which provided the sentencing ranges for the commission of first-degree robbery. State v. Stuckey, 737 So. 2d 770, 1998 La. App. LEXIS 3820 (Dec. 23, 1998), writ denied by La. 99-0744, 746 So. 2d 1274, 1999 La. LEXIS 2214 (La. Aug. 25, 1999).

Sufficient evidence supported a judgment that adjudicated defendant a third felony offender in accordance with La. Rev. Stat. Ann. § 15:529.1; although the State failed to prove the discharge date for the conviction on defendant’s first predicate felony, the State was not required to prove such date because less than five years had elapsed between the conviction on the first predicate felony and the commission of the second predicate felony. State v. Issac, 702 So. 2d 320, 1997 La. App. LEXIS 2632 (Oct. 28, 1997), writ denied by La. 98-0200, 719 So. 2d 460, 1998 La. LEXIS 1672 (La. May 15, 1998).

Where, pursuant to La. Rev. Stat. Ann. § 15:529.1(A)(c)(ii), a defendant’s original sentence was vacated and he was resentenced as an habitual offender, the original sentence was not reviewable. State v. Humphrey, 694 So. 2d 1082, 1997 La. App. LEXIS 1197 (Apr. 29, 1997), writ denied by La. 97-1461, 703 So. 2d 35, 1997 La. LEXIS 3476 (La. Nov. 7, 1997).

Because the state did not challenge the trial court’s failure to deny defendant parole eligibility under La. Rev. Stat. Ann. § 15:529.1(G) and 40:967(G), the appellate court did not correct the error on appeal. State v. Lassere, 683 So. 2d 812, 1996 La. App. LEXIS 2259 (Oct. 1, 1996), writ of certiorari denied by La. 96-2655, 692 So. 2d 445, 1997 La. LEXIS 1132 (La. Apr. 18, 1997).

Defendant’s 20-year sentence was not excessive in violation of La. Const. art. I, § 20, because it was not grossly disproportionate to the harm caused society by his crime of possession of cocaine with intent to distribute and was 10 years below the prescribed minimum sentence under La. Rev. Stat. Ann. § 15:529.1(A)(1)(a). State v. Lassere, 683 So. 2d 812, 1996 La. App. LEXIS 2259 (Oct. 1, 1996), writ of certiorari denied by La. 96-2655, 692 So. 2d 445, 1997 La. LEXIS 1132 (La. Apr. 18, 1997).

Trial court properly adjudicated defendant as an habitual offender under La. Rev. Stat. section 15:529.1 because no more than five years had elapsed between defendant’s first and third convictions, as defendant was discharged from parole on his first felony offense on April 19, 1980, was convicted of his second felony offense on May 26, 1982, and was arrested on February 28, 1990 for his third felony offense, which was less than five years after he was discharged from custody on July 15, 1988. State v. Tucker, 604 So. 2d 600, 1992 La. App. LEXIS 1962 (June 24, 1992), affirmed in part and reversed in part by 619 So. 2d 38, 1993 La. LEXIS 1803 (La. 1993).

Sixty year sentence for a conviction of aggravated burglary, under La. Rev. Stat. Ann. § 14:60, after defendant was adjudicated a second offender under La. Rev. Stat. Ann. § 15:529.1, was not excessive under La. Const. art. I, § 20 given defendant’s criminal history and the severity of the victim’s beating. State v. Bunch, 510 So. 2d 1266, 1987 La. App. LEXIS 9601 (June 3, 1987).

Where defendant was convicted of one count each of attempted possession of cocaine, attempted possession of methylphenidate, and attempted possession of codeine stemming from a search of a residence, the trial court erred in enhancing each of the sentences based on defendant’s status as a second offender; where defendant was convicted of more than a single count at the same time, it was error for the trial court to enhance more than one sentence pursuant to a multiple bill. State v. Hayes, 488 So. 2d 1287, 1986 La. App. LEXIS 6869 (May 12, 1986).

Trial court’s sentence of 10 years imprisonment at hard labor under La. Rev. Stat. Ann. § 15:529.1 for simple burglary of a pharmacy, La. Rev. Stat. Ann. § 14:62.1, without mentioning the denial of parole eligibility required by the statute was reinstated when it was inappropriate for the appellate court to amend the sentence to provide that defendant was not eligible for parole when defendant alone sought review. State v. Jackson, 452 So. 2d 682, 1984 La. LEXIS 9379 (June 25, 1984).

Amended sentence of 33 years at hard labor without probation, parole, or suspension of sentence was not excessive in violation of La. Const. art. I, § 20 (1974), because it was the minimum allowable under the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, for a second offender convicted of armed robbery, a violation of La. Rev. Stat. Ann. § 14:64. State v. Phillips, 448 So. 2d 243, 1984 La. App. LEXIS 8516 (Apr. 3, 1984), reversed in part by 452 So. 2d 1178, 1984 La. LEXIS 9409 (La. 1984).

A defendant must object at the multiple-offender hearing to the failure of the record of the predicate felony or raise the issue in a postconviction application, at which time he will have the opportunity (and the burden) to prove such an allegation. State v. Martin, 427 So. 2d 1182, 1983 La. LEXIS 9886 (Feb. 23, 1983).

•• Concurrent Sentences. — Because La. Rev. Stat. Ann. § 14:110(B)(3) provides for a sentence of not less than two years nor more than five years, provided that such sentence shall not run concurrently with any other sentence, in sentencing defendant as a triple offender to five years at hard labor under La. Rev. Stat. Ann. § 15:529.1, the trial court committed a patent error by not stating that the sentence was to be served consecutively to any other sentence being served; however, because the error was favorable to defendant, and the State of Louisiana had not raised the issue, the appellate court could not amend or set aside the illegally lenient sentence on its own motion. State v. Jackson, 800 So. 2d 1099, 2001 La. App. LEXIS 2628 (Oct. 31, 2001).

Sentence of two concurrent prison terms of three years where defendant was charged with one count of unauthorized use of a movable as a habitual offender was illegal; habitual offender status was a penalty enhancement, not a separate crime. State v. Behn, 445 So. 2d 516, 1984 La. App. LEXIS 8008 (Feb. 1, 1984).

•• Corrections, Modifications & Reductions. — Defendant’s adjudication as a fourth felony offender was vacated and remanded because the State failed in its burden, under La. Rev. Stat. Ann. § 15:529.1(D)(1)(b), of proving the existence of the prior guilty pleas and that defendant was represented by counsel when the pleas were entered. State v. Raymond, 695 So. 2d 1039, 1997 La. App. LEXIS 1505 (May 28, 1997), remanded by La. App. 98-119, 718 So. 2d 1010, 1998 La. App. LEXIS 2468 (La.App. 5 Cir. Aug. 25, 1998).


••• General Overview. — In a case where defendant was convicted, as a principal, of five counts of distribution of cocaine, since the State did not independently prove defendant’s identity, the failure of defendant to be advised of his right to remain silent at the multiple bill hearing was reversible error under La. Rev. Stat. Ann. § 15:529.1; thus, defendant’s adjudication as a second felony offender and the enhanced sentences imposed pursuant to that finding had to be vacated. State v. Staggers, 860 So. 2d 174, 2003 La. App. LEXIS 2974 (Oct. 28, 2003).

Although the trial court properly sentenced defendant to 20 years at hard labor as a habitual felony offender, pursuant to La. Rev. Stat. Ann. § 15:529.1(G), the trial court erred in imposing sentence without benefit of parole; thus, defendant’s sentence was amended to allow parole eligibility. State v. Holloway, 847 So. 2d 200, 2003 La. App. LEXIS 1396 (May 16, 2003), writ of certiorari denied by La. 2003-1720, 861 So. 2d 558, 2003 La. LEXIS 3722 (La. Dec. 19, 2003), writ denied by La. 2003-1929, 861 So. 2d 560, 2003 La. LEXIS 3728 (La. Dec. 19, 2003).

Trial court’s statement upon resentencing defendant that defendant was to serve 15 years without benefit, was amended to mean that the entire 15 years should have been without benefit of probation or suspension of sentence, but only the first five years should have been without benefit of parole eligibility. State v. Young, 839 So. 2d 186, 2003 La. App. LEXIS 110 (Jan. 22, 2003), writ denied by La. 2003-0599, 855 So. 2d 756, 2003 La. LEXIS 3025 (La. Oct. 17, 2003).

The sentencing court’s role is not to question the wisdom of the legislature in requiring enhanced punishments for multiple offenders under the provisions of La. Rev. Stat. Ann. § 15:529.1, but rather to determine whether the particular defendant before it proves that the minimum sentence is so excessive in his case that it violates La. Const. art. I, § 20. State v. O’Neal, 830 So. 2d 408, 2002 La. App. LEXIS 3204 (Oct. 23, 2002).

If a sentencing judge finds clear and convincing evidence which justifies a downward departure from the minimum sentence under the habitual offender statute, La. Rev. Stat. Ann. § 15:529.1, he is not free to sentence a defendant to whatever sentence he feels is appropriate under the circumstances, but must instead sentence the defendant to the longest sentence which is not constitutionally excessive. State v. O’Neal, 830 So. 2d 408, 2002 La. App. LEXIS 3204 (Oct. 23, 2002).

When the trial court failed to state that a sentence was to be served without benefit of probation or suspension of sentence, as required by La. Rev. Stat. Ann. § 15:529.1, but the state did not appeal the sentence, the reviewing court would not correct the error. State v. Arrington, 738 So. 2d 1087, 1999 La. App. LEXIS 1487 (Apr. 21, 1999).

Drug-addicted defendant had four nonviolent felonies, dealt small amounts of drugs to support his habit, had support of his father, and at age 24 was young enough to be rehabilitated, his mandatory life sentence, pursuant to La. Rev. Stat. Ann. § 15:529.1(A)(1)(c)(ii), was vacated as it was determined to be constitutionally excessive under La. Const. art. I, § 20, even though La. Code Crim. Proc. Ann. art. 894.1 was compiled with. State v. Burns, 723 So. 2d 1013, 1998 La. App. LEXIS 3331 (Nov. 10, 1998), writ denied by La. 98-3054, 741 So. 2d 1282, 1999 La. LEXIS 907 (La. Apr. 1, 1999).

An habitual offender sentence, imposed on an inmate days after he received a sentence for purse snatching, was void, despite minutes of the latter proceeding showing that the original sentence was vacated, because the sentencing transcript, which did not show the original sentence was vacated, controlled; while a trial judge was required under La. Rev. Stat. Ann. § 15:529.1(D)(3) to vacate a sentence already imposed if a defendant had been convicted of a prior felony, the court ruled that when the prior sentence was not vacated, the subsequently imposed habitual offender sentence was void. Hudson v. Day, 703 So. 2d 702, 1997 La. App. LEXIS 2708 (Nov. 7, 1997), overruled in part by State v. Jackson, La. App. 2000-0717, 814 So. 2d 6, 2001 La. App. LEXIS 427 (La.App. 1 Cir. Feb. 16, 2001).

Trial court erred when it sentence defendant as a habitual offender and added an additional 10 years to run consecutively to his sentence as La. Rev. Stat. Ann. § 15:529.1 D required that the previous sentence be vacated and one enhanced sentence to be imposed. State v. Hunt, 573 So. 2d 585, 1991 La. App. LEXIS 146 (Jan. 23, 1991).

La. Rev. Stat. Ann. § 15:529.1 authorizes the court to double the prison term to be served by a second felony offender; it does not, however, authorize the court to double the fine imposed. State v. Martinez, 560 So. 2d 608, 1990 La. App. LEXIS 786 (Apr. 12, 1990).

If a defendant pleads guilty or admits that he is the same person charged in the multiple bill before the trial court informs him of the rights set forth in the La. Rev. Stat. Ann. § 15:529.1(D), the defendant’s conviction and sentence as a multiple offender must be vacated. State v. Allen, 526 So. 2d 438, 1988 La. App. LEXIS 1064 (May 12, 1988).

Trial court’s sentence of 10 years imprisonment at hard labor under La. Rev. Stat. Ann. § 15:529.1 for simple burglary of a pharmacy, La. Rev. Stat. Ann. § 14:62.1, without mentioning the denial of parole eligibility required by the statute was reinstated when it was inappropriate for the appellate court to amend the sentence to provide that defendant was not eligible for parole when defendant alone sought review. State v. Jackson, 452 So. 2d 682, 1984 La. LEXIS 9379 (June 25, 1984).

••• Illegal Sentences. — Trial judge imposed an illegal sentence detrimental to defendant when he improperly imposed defendant’s enhanced sentence without the benefit of parole. State v. Bailey, 875 So. 2d 949, 2004 La. App. LEXIS 1373 (May 26, 2004), writ denied by La. 2004-1605, 887 So. 2d 476, 2004 La. LEXIS 3545 (La. Nov. 15, 2004), writ of certiorari denied by 546 U.S. 981, 126 S. Ct. 554, 163 L. Ed. 2d 468, 2005 U.S. LEXIS 7932, 74 U.S.L.W. 3273 (2005), writ denied by 976 So. 2d 159, 2008 La. LEXIS 170 (La. 2008).

On review of defendant’s burglary conviction for errors patent, the court noted that defendant received an illegally lenient sentence, because the trial judge failed to deny parole eligibility for one year; this omission required no action because La. Rev. Stat. Ann. § 15:301.1(C) imposes the restrictions by operation of law. State v. Singleton, 871 So. 2d 596, 2004 La. App. LEXIS 678 (Mar. 30, 2004).

Defendant’s enhanced sentence was illegally lenient where the trial judge failed to specify that the sentence was not subject to probation or suspension of sentence. State v. Fletcher, 845 So. 2d 1213, 2003 La. App. LEXIS 1217 (Apr. 29, 2003).

Where defendant received a 15-year sentence admitted to the allegations of the multiple bill, which stated that defendant was a fourth-felony offender, and with a prior conviction for a violent crime, defendant was subject to a mandatory life sentence without benefit of parole, probation or suspension of sentence under La. Rev. Stat. Ann. § 15:529.l(A)(1)(c)(ii); however, since neither the state nor defendant raised the issue on appeal, the appellate court declined to use errors patent review to disturb defendant’s sentence. State v. Massey, 841 So. 2d 862, 2003 La. App. LEXIS 287 (Feb. 11, 2003), writ denied by La. 2003-0805, 855 So. 2d 758, 2003 La. LEXIS 3032 (La. Oct. 17, 2003).

Defendant’s sentence was not based on the current statutory amendments where those amendments were to have prospective application only; the effective date of the amendment was June 21, 2001 and the offense occurred on August 29, 2000. State v. Hulbert, 832 So. 2d 337, 2002 La. App. LEXIS 3357 (Oct. 30, 2002).

Trial court erred in sentencing defendant as a fourth felony offender under amended version of the habitual offender act, La. Rev. Stat. Ann. § 15:529.1, rather than the one in effect at time defendant committed the offense; however, the appellate court declined to exercise its discretion to correct the sentence, because the state had not filed a motion to reconsider sentence, as authorized by La. Code Crim. Proc. Ann. art. 881.1. State v. Bagneris, 830 So. 2d 1047, 2002 La. App. LEXIS 3213 (Oct. 23, 2002), writ denied by La. 2002-3119, 853 So. 2d 634, 2003 La. LEXIS 2526 (La. Sept. 19, 2003).

Where the prescribed sentence for defendant’s crime of the illegal use of a weapon while committing a crime of violence, without enhancement, was 10 to 20 years and, pursuant to La. Rev. Stat. Ann. § 15:529.1, the sentence range was to be no less than one-half the maximum and no more than twice the maximum for being a second felony offender, defendant’s sentence of 15 years was not excessive because the record amply showed what the trial court took into account when imposing sentence; furthermore, the trial court’s articulated reasons for its sentence were adequate as defendant, who was on parole for manslaughter at the time of the instant crime, acted without justification and created a high risk of substantial injury to several people by spraying bullets in a residential neighborhood. State v. Hill, 796 So. 2d 127, 2001 La. App. LEXIS 2000 (Sept. 26, 2001).

While the record revealed that defendant’s sentence under the multiple offender statute was illegally lenient, in that defendant was sentenced to life imprisonment at hard labor rather than imprisonment for the remainder of his natural life, the court declined to correct the error because the issue was not raised by the State. State v. Crowell, 773 So. 2d 871, 2000 La. App. LEXIS 2940 (Nov. 21, 2000), writ denied by La. 2001-0045, 802 So. 2d 622, 2001 La. LEXIS 3169 (La. Nov. 16, 2001), writ denied by La. 2001-0907, 826 So. 2d 1112, 2002 La. LEXIS 2901 (La. Oct. 4, 2002).

Although a trial judge sentenced defendant to imprisonment for the remainder of defendant’s natural life, without benefit of parole, probation, or suspension of sentence based on convictions for three counts of manslaughter and one count of attempted second-degree murder; the trial judge stated that the original sentence was vacated but failed to specify which sentence had been vacated; and the trial judge vacated the original sentence after the enhanced sentence was imposed, the technical failure under La. Rev. Stat. Ann. § 15:529.1D(3) to vacate the original sentence before imposing the enhanced one was of no consequence and required no remedial step because the trial judge vacated the enhanced sentence coincidentally with imposition of the enhanced penalty. State v. Jordan, 774 So. 2d 267, 2000 La. App. LEXIS 2537 (Oct. 18, 2000), writ denied by La. 2001-3329, 801 So. 2d 363, 2001 La. LEXIS 3071 (La. Nov. 9, 2001).

Defendant’s sentence of 15 years’ imprisonment, following a conviction for second-degree battery, as a habitual offender under La. Rev. Stat. Ann. § 15:529, was illegal where the State listed more than four prior felony convictions, but failed to state which offenses were being used as the basis for the multiple bill charge, and neither of the two most recent predicate offenses listed on the multiple bill were crimes of violence, crimes for a violation of the controlled substance law punishable by imprisonment for more than five years, or crimes punishable by imprisonment for more than 12 years. State v. Ballay, 727 So. 2d 1199, 1999 La. App. LEXIS 112 (Jan. 13, 1999), writ denied by La. 99-0437, 745 So. 2d 18, 1999 La. LEXIS 1851 (La. June 18, 1999).

Under La. Rev. Stat. Ann. § 15:529.1 the defendant’s sentence was properly reduced from the mandatory minimum because the mandatory minimum made no measurable contribution to the acceptable goals of punishment and was grossly out of proportion to the severity of the crime. State v. Hodges, 651 So. 2d 487, 1995 La. App. LEXIS 505 (Mar. 1, 1995).

Where defendant killed three people and severely injured a fourth by driving his vehicle while intoxicated, thereby knowingly creating a risk of death or great bodily harm to himself and to others, La. Rev. Stat. Ann. § 15:529.1(G), nevertheless, did not allow the trial court to restrict the defendant’s parole eligibility. State v. Guillory, 640 So. 2d 427, 1994 La. App. LEXIS 1225 (Apr. 27, 1994), writ of certiorari denied by La. 94-1380, 642 So. 2d 869, 1994 La. LEXIS 2241 (La. Sept. 30, 1994).

Where the State failed to raise the issue of an illegally lenient sentence, the appellate court would not consider the issue even though a review of the record reflected that the defendant’s enhanced sentence as a second-time felony offender was unlawfully lenient because it was not imposed without benefit of probation or suspension of sentence, as mandated by La. Rev. Stat. Ann. § 15:529.1 G. State v. Mayeaux, 570 So. 2d 185, 1990 La. App. LEXIS 2647 (Nov. 14, 1990), writ of certiorari denied by 575 So. 2d 386, 1991 La. LEXIS 471 (La. 1991).

A trial court that vacated defendant’s suspended sentence after learning of a prior felony conviction needed not follow habitual offender sentencing procedures set forth in La. Rev. Stat. Ann. § 15:529.1(D), as the trial court was merely correcting an illegal sentence, not sentencing defendant as a repeat offender; a suspended sentence would be allowed only for a first time offender under La. Code Crim. Proc. Ann. art. 893. State v. Aucoin, 495 So. 2d 397, 1986 La. App. LEXIS 7817 (Oct. 8, 1986).

••• Time Limitations. — There was no unreasonable delay of a filing of a multiple bill under La. Rev. Stat. Ann. § 15:529.1, where it was filed by the State on the same day defendant was sentenced and three months following defendant’s conviction for forgery. State v. Spellman, 547 So. 2d 1361, 1989 La. App. LEXIS 1464 (July 27, 1989), reversed by 562 So. 2d 455, 1990 La. LEXIS 1411 (La. 1990).

•• Credits. — In the prosecution of defendant for attempted simple burglary in violation of La. Rev. Stat. Ann. § 14:62, the trial court properly denied defendant the advantage of earning good time under La. Rev. Stat. Ann. §§ 15:529.1, 14:62, 15:571.3 where the absence of express authority to have denied good time had not deprived the trial court of its discretion in this area. State v. Black, 508 So. 2d 924, 1987 La. App. LEXIS 9578 (June 3, 1987), overruled in part by State v. Melancon, 536 So. 2d 430, 1989 La. App. LEXIS 99 (La.App. 4 Cir. 1989), overruled by State v. Melancon, 536 So. 2d 430, 1988 La. App. LEXIS 1846 (La.App. 4 Cir. 1988).

The contention of a defendant who was convicted of armed robbery, that he was improperly denied good time under La. Rev. Stat. Ann. § 15:571.3(C), was without merit; not only did the statute preclude any diminution in sentence for a defendant who was, as in the instant case, an habitual offender under La. Rev. Stat. Ann. § 15:529.1, but the denial of good time was repeatedly held not to constitute cruel and unusual punishment. State v. Hallal, 351 So. 2d 97, 1977 La. LEXIS 6440 (Oct. 10, 1977).

•• Cruel & Unusual Punishment. — One hundred and ten year sentence imposed for an armed robbery conviction under La. Rev. Stat. Ann. § 15:529.1(A)(2)(a) was not constitutionally excessive based on the fact that defendants had previous felony convictions, defendants robbed a bank at gunpoint, and similar sentences had been imposed by Louisiana courts. State v. Falkins, 880 So. 2d 903, 2004 La. App. LEXIS 1870 (July 27, 2004), writ denied by La. 2004-2220, 889 So. 2d 266, 2005 La. LEXIS 180 (La. Jan. 14, 2005), writ denied by La. 2004-2171, 902 So. 2d 1045, 2005 La. LEXIS 1799 (La. May 20, 2005).

Defendant’s 20-year sentence for burglary, while at the upper end of the sentencing range, was not deemed excessive, as it was still within the range of sentencing possibilities. State v. Beverly, 867 So. 2d 107, 2004 La. App. LEXIS 465 (Mar. 3, 2004).

Defendant’s sentence, as a third felony offender under the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, of imprisonment at hard labor for 20 years, without the benefit of probation or suspension, for his conviction of possession with intent to distribute marijuana, was not constitutionally excessive, and in fact, was illegally lenient. State v. Douglas, 868 So. 2d 896, 2004 La. App. LEXIS 307 (Feb. 23, 2004), writ denied by La. 2004-0955, 883 So. 2d 1006, 2004 La. LEXIS 2746 (La. Oct. 1, 2004).

Defendant’s sentence after being convicted of theft in the amount of more than $500 was proper where it was not excessive in violation of La. Const. art. I, § 20, the sentence was near the lower end of the statutory range under La. Rev. Stat. Ann. §§ 14:67(B)(1) and 15:529.1(A)(1)(c)(i), and the sentence was further supported by the record. State v. Jefferson, 866 So. 2d 931, 2004 La. App. LEXIS 49 (Jan. 27, 2004), writ denied by La. 2004-0727, 882 So. 2d 1166, 2004 La. LEXIS 2862 (La. Sept. 24, 2004).

In a possession with intent to distribute marijuana case, defendant’s youthful age and non-violent criminal history did not preclude the imposition of a sentence under the Louisiana Habitual Offender Law. State v. Smith, 868 So. 2d 794, 2003 La. App. LEXIS 3727 (Dec. 31, 2003).

Where trial court’s decision to impose an 18-year sentence after enhancing a conviction for distribution of cocaine based on a prior felony was not an abuse of discretion based on defendant’s prior record and the fact that defendant was dealing drugs from an apartment complex, the sentence imposed was not unconstitutionally excessive since it was within the allowable sentencing range of 15 to 60 years; however, the trial court was not required to consider 2001 La. Acts 403, which changed the mandatory minimum sentence for cocaine distribution, as a mitigating factor where it only applied prospectively. State v. Converse, 864 So. 2d 803, 2003 La. App. LEXIS 3662 (Dec. 30, 2003), writ denied by La. 2004-0195, 876 So. 2d 74, 2004 La. LEXIS 1898 (La. June 4, 2004).

Trial court’s imposition of two concurrent eight and one-half year sentences for two counts of indecent behavior with a juvenile was not excessive where the sentences given were within the permissible range, defendant had just been released from prison, defendant preyed on two teenage boys after giving them alcohol and drugs, defendant used trickery and deceit to perform oral sex on one of the victims, and defendant could have faced more serious charges under the circumstances; moreover, the trial court was permitted to impose enhanced sentences on both counts. State v. Hotard, 864 So. 2d 748, 2003 La. App. LEXIS 3663 (Dec. 30, 2003).

If a trial court finds that an enhanced punishment mandated by La. Rev. Stat. Ann. § 15:529.1 makes no measurable contribution to acceptable goals of punishment or that the sentence amounts to nothing more than the purposeful imposition of pain and suffering and is grossly out of proportion to the severity of the crime, the trial court has the option and duty to reduce such sentence to one that would not be constitutionally excessive. State v. Triche, 864 So. 2d 832, 2003 La. App. LEXIS 3684 (Dec. 30, 2003).

Enhanced sentence imposed by the trial judge was not constitutionally excessive; higher sentences for a second felony offender where the predicate offense was armed robbery had been upheld, and defendant progressed from a non-violent crime to a violent crime that almost killed the victim. State v. Smith, 862 So. 2d 240, 2003 La. App. LEXIS 3264 (Nov. 25, 2003), writ denied by La. 2004-0050, 872 So. 2d 1078, 2004 La. LEXIS 1619 (La. May 7, 2004).

Where defendant was convicted of possession of cocaine, in violation of La. Rev. Stat. Ann. § 40:967(C), and was sentenced as fourth felony offender to a mandatory sentence of life imprisonment without benefits, the trial court erred in not taking into account the more lenient punishment reflected in the legislature’s new policy under the amended Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, even though defendant committed his latest crime before the amendment took effect and the new law operated prospectively. State v. Terrell, 858 So. 2d 1282, 2003 La. App. LEXIS 3158 (Nov. 18, 2003), reversed by La. 03-3246, 876 So. 2d 43, 2004 La. LEXIS 1862 (La. June 4, 2004).

Where defendant was convicted of aggravated criminal damage to property, and aggravated flight from an officer, despite defendant’s alleged Vietnam related psychological illnesses, defendant failed to rebut the presumption that defendant’s mandatory life sentence under the Louisiana Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, was unconstitutional, or that defendant was entitled to a downward departure. State v. Bates, 859 So. 2d 841, 2003 La. App. LEXIS 2852 (Oct. 16, 2003), writ denied by La. 2004-0141, 874 So. 2d 173, 2004 La. LEXIS 1825 (La. May 21, 2004).

Defendant’s mandatory minimum life sentence for possession of contraband was not excessive as defendant was a fourth felony offender and two of his prior convictions were for crimes of violence. State v. Ceasar, 856 So. 2d 236, 2003 La. App. LEXIS 2809 (Oct. 9, 2003), writ denied by La. 2004-0782, 896 So. 2d 55, 2005 La. LEXIS 614 (La. Mar. 11, 2005).

Defendant who engaged in a shoplifting scheme was convicted of theft of goods and sentenced to 20 years’ imprisonment as a four time felony offender; the appellate court upheld her sentence, because it was within the range set forth in the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1(A)(1)(c)(i). State v. Oliver, 857 So. 2d 1227, 2003 La. App. LEXIS 2654 (Sept. 30, 2003), writ denied by La. 2004-2139, 902 So. 2d 1042, 2005 La. LEXIS 1789 (La. May 20, 2005), writ denied by 2009 La. App. LEXIS 2202 (La.App. 5 Cir. Dec. 29, 2009).

Where defendant was convicted on two counts of indecent behavior with a juvenile, defendant argued that the 20 year sentence was excessive because defendant’s prior convictions involved non-violent crimes, but the mere fact none of a defendant’s crimes were crimes of violence had already been taken into account by the habitual offender laws, and imposition of the mandatory minimum sentence of 20 years was not excessive or disproportional. State v. Lyles, 858 So. 2d 35, 2003 La. App. LEXIS 2482 (Sept. 16, 2003).

Where defendant argued that his mandatory life sentence under La. Rev. Stat. Ann. § 15:529.1 was constitutionally excessive, and that the trial court failed to comply with the provisions of La. Code Crim. Proc. Ann. art. 894.1 in imposing sentence, the trial judge was correct in stating that the Habitual Offender Law gave the sentencing court no discretion in cases where a life sentence was mandatory, and defendant did not show the special circumstances necessary to rebut the presumption of constitutionality of his life sentence. State v. Fisher, 852 So. 2d 1075, 2003 La. App. LEXIS 2218 (July 29, 2003), writ denied by La. 2003-2545, 872 So. 2d 510, 2004 La. LEXIS 1741 (La. May 14, 2004).

Where defendant was convicted of simple burglary and was adjudicated to have been a second felony offender and sentenced to 12 years at hard labor, the sentence was not unconstitutional excessive where the 12-year sentence was at lower end of sentencing range, defendant could have received up to 24 years of imprisonment, and he had a prior conviction in 1986 for simple robbery. State v. Parker, 853 So. 2d 67, 2003 La. App. LEXIS 2220 (July 29, 2003).

Because defendant failed to file a motion to reconsider sentence, under the provisions of La. Code Crim. Proc. Ann. art. 881.1, or to state specific grounds upon which the motion was based, he was limited to a bare appellate review of his second felony offender sentence of 12 years at hard labor for constitutional excessiveness; the appellate court found that the sentence was not unconstitutional excessive where the 12-year sentence was at lower end of sentencing range, defendant could have received up to 24 years of imprisonment, and he had a prior conviction in 1986 for simple robbery. State v. Parker, 853 So. 2d 67, 2003 La. App. LEXIS 2220 (July 29, 2003).

Where defendant’s sentence was the minimum under the statute and was thus presumed constitutional, it was incumbent upon defendant to rebut the presumption. State v. Jones, 850 So. 2d 782, 2003 La. App. LEXIS 1946 (June 18, 2003), writ denied by La. 2003-1987, 864 So. 2d 625, 2004 La. LEXIS 186 (La. Jan. 16, 2004).

When the appellate court remanded for resentencing the trial court’s imposition of a fourth-felony habitual offender life imprisonment sentence it had held only that that sentence had been constitutionally excessive, and the trial court’s subsequent imposition of the minimum mandated 20-year term was not an abuse of the trial court’s broad sentencing discretion where, at the hearing, no evidence was offered by defendant or any witnesses as to special circumstances that would have reduced his sentence. State v. Augillard, 853 So. 2d 17, 2003 La. App. LEXIS 1765 (June 4, 2003), writ denied by La. 2003-2810, 867 So. 2d 685, 2004 La. LEXIS 555 (La. Feb. 13, 2004).

Pursuant to La. Rev. Stat. Ann. §§ 15:529.1(A)(1)(c)(i), 40:967(C)(2) and 14:27(D)(3), the minimum sentence defendant could receive for attempted possession of cocaine, as a fourth felony offender, was the 20-year sentence imposed by the trial court and defendant failed to clearly and convincingly show that he was exceptional and that the trial court should have departed from the statutory minimum sentence; thus, the imposed minimum sentence was presumed to be constitutional and was not excessive, La. Code Crim. Proc. Ann. art. 881.1. State v. Holloway, 847 So. 2d 200, 2003 La. App. LEXIS 1396 (May 16, 2003), writ of certiorari denied by La. 2003-1720, 861 So. 2d 558, 2003 La. LEXIS 3722 (La. Dec. 19, 2003), writ denied by La. 2003-1929, 861 So. 2d 560, 2003 La. LEXIS 3728 (La. Dec. 19, 2003).

Defendant’s enhanced 110-year sentence and consecutive 99-year sentences on four counts of armed robbery respectively were not unconstitutionally excessive given the seriousness of the crimes, in which the victims’ lives were threatened at gunpoint; the enhanced sentence was in the mid-range of sentences provided under La. Rev. Stat. Ann. § 15:529.1. State v. Sims, 845 So. 2d 1116, 2003 La. App. LEXIS 1206 (Apr. 29, 2003), writ denied by La. 2003-2189, 882 So. 2d 570, 2004 La. LEXIS 2526 (La. Aug. 20, 2004).

Thirty-three year sentence imposed on defendant for possession of marijuana with intent to distribute, as a habitual offender, was not constitutionally excessive, where the term was considerably less than the mandatory minimum; moreover, the record showed that defendant had a more extensive criminal history than was reflected in the habitual offender bill of information, and defendant was apparently on probation at the time he was arrested for the instant offense. State v. Esteen, 846 So. 2d 167, 2003 La. App. LEXIS 1216 (Apr. 29, 2003), writ of certiorari denied by La. 2003-1034, 862 So. 2d 978, 2004 La. LEXIS 50 (La. Jan. 9, 2004).

Defendant’s sentence of 10 years of imprisonment, the maximum term, as a second felony offender, was not constitutionally excessive where it was the same sentence imposed upon him when he had previously been considered a fourth and then a third felony offender; under the 1994 version of La. Rev. Stat. Ann. § 15:529.1, the maximum term of imprisonment was the same for second and third felony offenders who were not eligible for life sentences. State v. Fletcher, 845 So. 2d 1213, 2003 La. App. LEXIS 1217 (Apr. 29, 2003).

Defendant’s sentence of 10 years of imprisonment, the maximum term, as a second felony offender, was not constitutionally excessive; considering his lengthy criminal history and the violence of the instant offense, the appellate court held that the trial judge did not abuse his discretion in sentencing defendant to the maximum term. State v. Fletcher, 845 So. 2d 1213, 2003 La. App. LEXIS 1217 (Apr. 29, 2003).

Where defendant made no showing of exceptional circumstances to justify a downward departure, he failed to carry his burden of proving the sentence imposed; defendant argued that life imprisonment at hard labor without benefit of parole, probation, or suspension of sentence, was excessive for a third felony offender convicted of four counts of distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A). State v. Jerome, 845 So. 2d 1194, 2003 La. App. LEXIS 1220 (Apr. 29, 2003).

Mandatory minimum sentences provided for under the Habitual Offender Statute, La. Rev. Stat. Ann. § 15:529.1, are presumed to be constitutional, and in order to rebut the presumption that the mandatory minimum sentence is constitutional, defendant must clearly and convincingly show that he is exceptional; that is, because of unusual circumstances, he is a victim of the legislature’s failure to assign sentences that are meaningfully tailored to the culpability of the offender, the gravity of the offense, and the circumstances of the case, and downward departures from the minimum sentence under the Habitual Offender Statute should occur only in rare situations. State v. Robinson, 846 So. 2d 76, 2003 La. App. LEXIS 1018 (Apr. 8, 2003), writ denied by La. 2003-1361, 860 So. 2d 1131, 2003 La. LEXIS 3561 (La. Nov. 26, 2003).

Downward departures from the minimum sentence mandated by the Habitual Offender Statute is warranted if the trial court determines that the minimum sentence mandated makes no measurable contribution to acceptable goals of punishment or that the sentence amounts to nothing more than a purposeful imposition of pain and suffering and is grossly out of proportion to the severity of the offense, and if a downward departure is warranted, the trial judge shall sentence the defendant to the longest sentence that is not constitutionally excessive. State v. Robinson, 846 So. 2d 76, 2003 La. App. LEXIS 1018 (Apr. 8, 2003), writ denied by La. 2003-1361, 860 So. 2d 1131, 2003 La. LEXIS 3561 (La. Nov. 26, 2003).

Defendant’s 30-year sentence on resentencing after being found guilty of theft and being adjudicated as a third felony offender was proper where the sentence was not unconstitutionally excessive, and was tailored to his culpability, the gravity of the offense, and the circumstances of the case; the prior sentence of life imprisonment was disproportionate to the harm done and shocked one’s sense of justice. State v. Hayes, 845 So. 2d 542, 2003 La. App. LEXIS 510 (Mar. 5, 2003), writ denied by La. 2004-0047, 888 So. 2d 860, 2004 La. LEXIS 3832 (La. Dec. 17, 2004).

Defendant’s enhanced sentence of five years imprsionment at hard labor was not excessive where defendant failed to show any unusual or special circumstances that might serve to rebut the presumption of constitutionality. State v. Terrase, 841 So. 2d 947, 2003 La. App. LEXIS 463 (Feb. 25, 2003).

Where defendant was convicted of of the lesser-included offense of possession of cocaine, the trial court properly considered the information found in the pre-sentence investigation, the fact that defendant’s previous felony conviction was a drug offense, and the fact that defendant was on probation when defendant committed the offense; defendant’s sentence of seven years, without the benefit of probation or suspension of sentence, was not excessive. State v. Robertson, 840 So. 2d 631, 2003 La. App. LEXIS 372 (Feb. 12, 2003), writ denied by La. 2003-0939, 870 So. 2d 285, 2004 La. LEXIS 1369 (La. Apr. 23, 2004).

Defendant’s mandatory minimum sentence of life imprisonment under La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii) of the Habitual Offender Law for the conviction of three counts of distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A) was not excessive in violation of La. Const. art. I, § 20; defendant failed to present sufficient evidence to rebut the presumption of constitutionality of the sentence. State v. Brooks, 841 So. 2d 854, 2003 La. App. LEXIS 283 (Feb. 11, 2003).

Defendant could not claim ignorance or mistake when he admitted to taking the truck bed cover that belonged to another person, and the sentence the trial court imposed of 18 months was excessive after defendant pleaded guilty to theft, as the trial court was not aware defendant had just completed chemotherapy and would continue to require medical testing, and the matter was remanded for sentencing. State v. Alvey, 839 So. 2d 395, 2003 La. App. LEXIS 172 (Jan. 29, 2003).

Defendant’s sentence was not excessive where defendant was a recidivist criminal and defendant failed make a showing of exceptional circumstances sufficient to justify a downward departure from the mandatory sentence of life imprisonment. State v. Simmons, 839 So. 2d 239, 2003 La. App. LEXIS 87 (Jan. 28, 2003), writ denied by La. 2003-0841, 857 So. 2d 473, 2003 La. LEXIS 3175 (La. Oct. 31, 2003).

Imposition of a life sentence for an armed robbery conviction did not constitute excessive punishment because defendant failed to rebut the presumption of constitutionality by merely showing that the previous felony convictions used for the enhancement were non-violent drug offenses. State v. Stevenson, 839 So. 2d 340, 2003 La. App. LEXIS 79 (Jan. 28, 2003), writ denied by La. 2003-0833, 857 So. 2d 472, 2003 La. LEXIS 3173 (La. Oct. 31, 2003).

Even though defendant’s sentence to life imprisonment was mandatory under La. Rev. Stat. Ann. § 15:529.1(A)(1)(c)(ii), the trial court had discretion to grant a downward departure from that sentence where it was constitutionally excessive in the circumstances; accordingly, defendant’s sentence had to be vacated and remanded for a determination by the trial court as to whether imposition of the life imprisonment term was excessive as applied to defendant. State v. Wilson, 839 So. 2d 206, 2003 La. App. LEXIS 105 (Jan. 22, 2003), writ denied by La. 2003-0700, 855 So. 2d 757, 2003 La. LEXIS 3027 (La. Oct. 17, 2003).

It was presumed that a mandatory minimum sentence under the Habitual Offender Law was constitutional; a life sentence was not unconstitutionally excessive where defendant was adjudicated to have been a third offender and a life sentence was mandatory under La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii). State v. Cho, 831 So. 2d 433, 2002 La. App. LEXIS 3250 (Oct. 29, 2002), writ denied by La. 2002-2874, 840 So. 2d 1213, 2003 La. LEXIS 987 (La. Apr. 4, 2003), writ denied by La. 2004-1505, 901 So. 2d 1049, 2005 La. LEXIS 1394 (La. Apr. 29, 2005).

Defendant’s life sentence without benefit of parole, probation or suspension of sentence as a third felony offender was not constitutionally excessive; because defendant’s underlying felony was a crime of violence, manslaughter, the multiple offender statute mandated a life sentence and defendant made no showing of exceptional circumstances to justify a downward departure from the mandatory minimum life sentence. State v. Hicks, 817 So. 2d 192, 2002 La. App. LEXIS 986 (Apr. 10, 2002), writ denied by La. 2002-1580, 845 So. 2d 1068, 2003 La. LEXIS 1741 (La. May 30, 2003).

Defendant’s life sentence as a third felony offender was not constitutionally excessive where the sentence was mandatory and the defendant was the type of criminal recidivist laws were designed to address. State v. Parker, 812 So. 2d 86, 2002 La. App. LEXIS 199 (Feb. 13, 2002), writ denied by La. 2002-1058, 837 So. 2d 624, 2003 La. LEXIS 1042 (La. Feb. 21, 2003).

Fifteen-year sentence imposed pursuant to a multiple bill after defendant was convicted of theft, La. Rev. Stat. Ann. § 14:67.10, was not excessive because it was tailored to the offender and the offense; defendant had two prior convictions, including one for narcotics, and the trial court considered defendant’s track record. State v. Davis, 792 So. 2d 126, 2001 La. App. LEXIS 1815 (July 30, 2001).

Defendant’s sentence of 36 years for purse snatching as a second felony offender was not excessive, given the violence with which the offense was committed and defendant’s extensive prior criminal history; further, the sentence was within the range for a second felony offender (10 to 40 years), La. Rev. Stat. Ann. § 15:529.1(A)(1)(a). State v. Balser, 792 So. 2d 156, 2001 La. App. LEXIS 1816 (July 30, 2001).

Sentence of life imprisonment at hard labor without benefit of parole, probation, or suspension after defendant was found to be a third felony offender with a crime of violence was not constitutionally excessive, despite defendant’s contentions that he did not deserve a life sentence because two of his prior felonies were mid-level thefts, his addiction to cocaine diminished his culpability, and he was not a violent offender under the Habitual Offender Statute; defendant made no showing of exceptional circumstances sufficient to justify a downward departure from the mandatory sentence of life imprisonment. State v. Davis, 786 So. 2d 834, 2001 La. App. LEXIS 837 (Apr. 24, 2001).

Where the record suggested that defendant did not have a violent history, did not appear to have significant ties to drug distributors, and was possibly merely a drug addict, the appellate court remanded the case to determine if defendant’s minimum mandatory life sentence as an habitual offender provided by La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii) after she was convicted of possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967(C) was excessively harsh. State v. Briscoe, 779 So. 2d 30, 2001 La. App. LEXIS 156 (Jan. 17, 2001), writ denied by La. 2001-0996, 826 So. 2d 1113, 2002 La. LEXIS 2902 (La. Oct. 4, 2002).

Habitual Offender Law embodied in La. Rev. Stat. Ann. § 15:529.1 is constitutional, but the courts have the power to declare a sentence excessive under La. Const. art. I, § 20 even though it falls within the statutory limits provided by the legislature. State v. Payne, 777 So. 2d 555, 2000 La. App. LEXIS 3348 (Dec. 13, 2000), writ denied by La. 2001-0118, 802 So. 2d 626, 2001 La. LEXIS 3240 (La. Nov. 21, 2001).

While a defendant’s record of non-violent offenses may play a role in a sentencing judge’s determination that a minimum sentence is too long, it cannot be the only reason, or even the major reason, for declaring such a sentence excessive; instead, to rebut the presumption that the mandatory minimum sentence is constitutional, the defendant must clearly and convincingly show that he is exceptional, which in this context means that because of unusual circumstances this defendant is a victim of the legislature’s failure to assign sentences that are meaningfully tailored to the culpability of the offender, the gravity of the offense, and the circumstances of the case State v. Payne, 777 So. 2d 555, 2000 La. App. LEXIS 3348 (Dec. 13, 2000), writ denied by La. 2001-0118, 802 So. 2d 626, 2001 La. LEXIS 3240 (La. Nov. 21, 2001).

Defendant did not successfully rebut the presumption that the mandatory minimum sentence imposed upon him as a three-time felony offender under the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, for cocaine distribution was constitutional; the sentence imposed was not excessive pursuant to La. Const. art. I, § 20. State v. Payne, 777 So. 2d 555, 2000 La. App. LEXIS 3348 (Dec. 13, 2000), writ denied by La. 2001-0118, 802 So. 2d 626, 2001 La. LEXIS 3240 (La. Nov. 21, 2001).

Because defendant had an extensive criminal history of convictions for seven felonies over 17 years, and because defendant was convicted of a serious offense of attempted obscenity, his sentence to life imprisonment at hard labor pursuant to La. Rev. Stat. Ann. § 15:529.1(A)(1)(c)(i) was not unconstitutionally excessive. State v. Sugar, 776 So. 2d 613, 2000 La. App. LEXIS 3381 (Dec. 13, 2000), writ denied by La. 2001-0381, 798 So. 2d 966, 2001 La. LEXIS 2935 (La. Oct. 5, 2001).

Defendant’s criminal history clearly supported the imposition of a mandatory life sentence for a third felony offender; further, defendant attacked the victim with a knife, and when the victim reported the robbery and identified defendant as the perpetrator, defendant threatened the victim’s life in front of the arresting police officer. State v. Dunn, 769 So. 2d 673, 2000 La. App. LEXIS 2492 (Sept. 13, 2000), writ denied by La. 2000-3005, 799 So. 2d 1149, 2001 La. LEXIS 3907 (La. Oct. 26, 2001), writ denied by La. 2000-3035, 799 So. 2d 1149, 2001 La. LEXIS 3909 (La. Oct. 26, 2001).

Under the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii), a defendant can challenge a sentence as being unconstitutionally excessive if he can rebut the presumption of constitutionality by showing that the imposed sentence makes no measurable contribution to acceptable goals of punishment, or is nothing more than the purposeful imposition of pain and suffering and is grossly out of proportion to the severity of the crime. State v. Alford, 765 So. 2d 1120, 2000 La. App. LEXIS 1523 (June 14, 2000), writ denied by La. 2000-2120, 797 So. 2d 683, 2001 La. LEXIS 2558 (La. Sept. 28, 2001).

Where defendant was convicted of cocaine possession and was a third offender, his sentence of five years, which was half the statutory maximum under La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(i), was not excessive, although the trial court did not articulate its reasons for the sentence in accordance with La. Code Crim. Proc. Ann. art. 894.1. State v. Walker, 764 So. 2d 1130, 2000 La. App. LEXIS 1452 (May 17, 2000).

Declaring a sentence under the Habitual Offender Law constitutionally excessive should be a rare act, not a commonplace practice. State v. Wolfe, 761 So. 2d 596, 2000 La. App. LEXIS 1245 (Apr. 19, 2000), writ denied by La. 2000-1889, 796 So. 2d 671, 2001 La. LEXIS 2806 (La. Sept. 14, 2001).

Minimum sentences imposed by habitual offenders by the Habitual Offender Law are presumed to be constitutional, thus, the defendant bears the burden of rebutting the presumption that the mandatory minimum sentence is constitutional; a court may only depart from the minimum sentence if it finds clear and convincing evidence to rebut the presumption of constitutionality. State v. Thompson, 752 So. 2d 293, 2000 La. App. LEXIS 262 (Jan. 26, 2000), writ denied by La. 2001-0087, 800 So. 2d 870, 2001 La. LEXIS 3717 (La. Nov. 2, 2001).

Defendant’s sentence, as a third felony offender, to life imprisonment for his conviction for first-degree robbery was not harsh and excessive; the trial court adequately considered the factors enumerated in La. Code Crim. Proc. Ann. art. 894.1, and the sentence did not shock the court’s sense of justice. State v. Louis, 744 So. 2d 694, 1999 La. App. LEXIS 2969 (Oct. 27, 1999).

Criminal defendant must clearly and convincingly prove that the statutory minimum under the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1 is unduly harsh to avoid that punishment, and sentencing court cannot evade that minimum by citing factors already taken into account by statute. State v. Warren, 742 So. 2d 722, 1999 La. App. LEXIS 2445 (Sept. 8, 1999).

Even though a sentence under the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, is the minimum provided by that § 15:529.1 the sentence may still be unconstitutionally excessive if it makes no measurable contribution to acceptable goals of punishment, or is nothing more than the purposeful imposition of pain and suffering and is grossly out of proportion to the severity of the crime. State v. Warren, 742 So. 2d 722, 1999 La. App. LEXIS 2445 (Sept. 8, 1999).

Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1 is constitutional, and, thus, the minimum sentences it imposes upon habitual offenders are also presumed to be constitutional; a defendant must clearly and convincingly show that the mandatory minimum sentence under the Habitual Offender Law is unconstitutionally excessive. State v. Warren, 742 So. 2d 722, 1999 La. App. LEXIS 2445 (Sept. 8, 1999).

If a sentencing judge finds clear and convincing evidence which justifies a downward departure from the minimum sentence under the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, he is not free to sentence a defendant to whatever sentence he feels is appropriate under the circumstances. State v. Warren, 742 So. 2d 722, 1999 La. App. LEXIS 2445 (Sept. 8, 1999).

Courts have the power to declare a sentence excessive even if it fell within the statutory limits; a trial court had the authority to reduce a mandatory minimum sentence provided by the multiple offender statute for a particular offense and offender if a sentence would be constitutionally excessive, pursuant to La. Rev. Stat Ann. § 15:529.1(A)(1)(b)(ii). State v. Hannon, 736 So. 2d 323, 1999 La. App. LEXIS 1608 (May 26, 1999), writ denied by La. 99-1911, 751 So. 2d 872, 1999 La. LEXIS 3463 (La. Dec. 17, 1999).

Where a defendant was convicted of attempted simple burglary, which according to La. Rev. Stat. Ann. §§ 14:27(D)(3) and 14:62, was punishable by a maximum of six years’ imprisonment, but the defendant was adjudicated a fourth felony offender and thus faced a sentencing exposure of minimum of 20 years under La. Rev. Stat. Ann. § 15:529.1(A)(1)(c)(i), the sentence of 20 years was not constitutionally excessive as the trial judge could have imposed a life sentence, the sentence imposed was the statutory minimum, and the trial court’s consideration of the defendant’s prior criminal activity was not limited to convictions. State v. Williams, 729 So. 2d 14, 1999 La. App. LEXIS 309 (Feb. 10, 1999).

Defendant’s sentence as a multiple offender was excessive under La. Const. art. I, § 20 although it was the minimum sentence under La. Rev. Stat. Ann. § 15:529.1, where defendant was sentenced to 20 years imprisonment without parole; all of defendant’s prior convictions were for nonviolent felonies, where defendant’s current conviction of purse snatching under La. Rev. Stat. Ann. § 14:65.1 was classified as a violent crime under La. Rev. Stat. Ann. § 14:2(13)(z), but where defendant did not harm the victim. State v. Neville, 695 So. 2d 534, 1997 La. App. LEXIS 1467 (May 21, 1997), writ denied by La. 97-1637, 704 So. 2d 1180, 1997 La. LEXIS 3876 (La. Dec. 12, 1997).

Imposition of sentence pursuant to Louisiana’s Habitual Offender Statute, La. Rev. Stat. Ann. § 15:529.1, did not violate the prohibition against the imposition of excessive punishment found in La. Const. art. I, § 20. State v. Carter, 685 So. 2d 346, 1996 La. App. LEXIS 3025 (Nov. 26, 1996).

Where defendant was convicted of attempted first-degree murder, his sentencing without benefit of parole was not authorized by La. Rev. Stat. Ann. § 15:529.1(G). State v. Thomas, 685 So. 2d 261, 1996 La. App. LEXIS 2881 (Nov. 14, 1996).

In order to find the punishment mandated by La. Rev. Stat. Ann. § 15:529.1 excessive and impose a sentence that was one year less than the statutory minimum, a trial judge had to find that the sentence made no measurable contribution to the acceptable goals of punishment or that the sentence amounted to nothing more than the purposeful imposition of pain and suffering and was grossly out of proportion to the severity of the crime. State v. Hamilton, 666 So. 2d 655, 1996 La. LEXIS 309 (Feb. 2, 1996), remanded by La. App. 96-0807, 677 So. 2d 539, 1996 La. App. LEXIS 1133 (La.App. 4 Cir. June 7, 1996).

The contention of defendant after the trial court imposed on him an habitual offender sentence of 30 years at hard labor, that the sentence was constitutionally excessive despite being within the statutory limits set by La. Rev. Stat. Ann. § 15:529.1(A)(1)(a), was without merit; the court ruled that under § 15:529.1(A)(1) the habitual offender sentence was mandated in instances where, as in the instant case, the sentence could not be said to be grossly disproportionate to the crime as to shock society’s sense of justice. State v. Hopkins, 663 So. 2d 54, 1995 La. App. LEXIS 1879 (July 5, 1995).

Twenty-year sentence following a fourth conviction of drug possession was not excessive where it was the statutory minimum for a fourth offender under La. Rev. Stat. Ann. § 15:529. State v. Wheeler, 644 So. 2d 1089, 1994 La. App. LEXIS 2606 (Oct. 13, 1994).

Where a trial judge in the sentencing of defendant under the Habitual Offender Law, had considered the Guidelines and imposed a sentence that was over the statutory minimum, an appellate court was limited to a review of the sentence imposed for constitutional excessiveness. State v. Smith, 639 So. 2d 237, 1994 La. LEXIS 1872 (July 5, 1994).

In defendant’s conviction for escape, the trial court’s sentence was not excessive under La. Code Crim. Proc. Ann. art. 894.1, La. Const. art. I, § 20, and La. Rev. Stat. Ann. § 15:529.1, where defendant had a long history of criminal conviction, his escape was clearly planned in advance, his escape in a city’s downtown posed a serious risk to public safety, although harsh, the sentence imposed was within statutory limits, and the sentence was not a purposeless and needless imposition of pain and suffering. State v. Nunn, 599 So. 2d 462, 1992 La. App. LEXIS 1379 (May 13, 1992).

Although the trial court did not follow the sentencing guidelines in imposing the sentence, a remand was not necessary where the defendant used a sawed-off shotgun to rob the victim that was loaded at the time; defendant’s actions demonstrated defendant’s decided propensity to engage in life threatening armed robberies. State v. Patterson, 572 So. 2d 1144, 1990 La. App. LEXIS 2975 (Dec. 18, 1990), writ of certiorari denied by 577 So. 2d 11, 1991 La. LEXIS 685 (La. 1991).

Sentence of second offender found guilty of simple burglary, to ten years hard labor, was in the lower end of the statutory range and was not grossly out of proportion to the severity of the crime, nor was it a purposeless and needless imposition of pain and suffering. State v. Donahue, 499 So. 2d 1280, 1986 La. App. LEXIS 8590 (Dec. 9, 1986).

Defendants’ sentences of 12 years each for simple burglary were not excessive, where as habitual offenders, they were each subject to maximum terms of 24 years; the trial judge weighed both aggravating and mitigating factors in sentencing defendants and determined that they were an undue risk to society. State v. Sheppard, 472 So. 2d 267, 1985 La. App. LEXIS 8732 (June 25, 1985).

In trial for armed robbery, defendant’s sentence was excessive where defendant received the maximum sentence of 198 years as a habitual offender, the sentence was twice the maximum for armed robbery under La. Rev. Stat. Ann. § 14:64(B), and the trial court did not state the factual basis for imposing the maximum sentence. State v. Kenner, 384 So. 2d 413, 1980 La. LEXIS 7536 (May 19, 1980).

Given that the record of the conviction in the case at bar was introduced, which reflected a defendant’s conviction for armed robbery, and it was shown that the defendant was the same person who had been twice convicted of simple burglary, and the trial judge took judicial notice that the defendant was the same person who had been convicted of armed robbery in his court five weeks before, the defendant was properly determined to be an habitual offender under the provisions of the Habitual Offender Act (Act), La. Rev. Stat. Ann. § 15:529.1; the Act was not vague or ambiguous and it did not violate the constitutional prohibition against cruel and unusual punishment. State v. Lee, 364 So. 2d 1024, 1978 La. LEXIS 5464 (Nov. 13, 1978).

The contention of a defendant who was convicted of armed robbery, that he was improperly denied good time under La. Rev. Stat. Ann. § 15:571.3(C), was without merit; not only did the statute preclude any diminution in sentence for a defendant who was, as in the instant case, an habitual offender under La. Rev. Stat. Ann. § 15:529.1, but the denial of good time was repeatedly held not to constitute cruel and unusual punishment. State v. Hallal, 351 So. 2d 97, 1977 La. LEXIS 6440 (Oct. 10, 1977).

Enhanced penalty imposed on multiple offender pursuant to La. Rev. Stat. Ann. § 15:529.1 does not constitute cruel and unusual punishment. State v. Cobbs, 350 So. 2d 168, 1977 La. LEXIS 7007 (Sept. 19, 1977).

•• Excessive Fines. — La. Rev. Stat. Ann. § 15:529.1 authorizes the court to double the prison term to be served by a second felony offender; it does not, however, authorize the court to double the fine imposed. State v. Martinez, 560 So. 2d 608, 1990 La. App. LEXIS 786 (Apr. 12, 1990).

•• Fines. — La. Rev. Stat. Ann. § 15:529.1 does not authorize the imposition of a fine. State v. Jetton, 756 So. 2d 1206, 2000 La. App. LEXIS 735 (Apr. 5, 2000), writ denied by La. 2000-1568, 787 So. 2d 299, 2001 La. LEXIS 851 (La. Mar. 16, 2001).

•• Guidelines

••• General Overview. — Defendant’s conviction and sentence for armed robbery was proper where defendant argued simply that his sentence was clearly excessive but set forth no reasons why; his sentence presumed to have been constitutional and he failed to meet his burden of rebutting that presumption in that he failed to show by clear and convincing evidence that he was exceptional. State v. Wallace, 862 So. 2d 286, 2003 La. App. LEXIS 3299 (Nov. 26, 2003), writ denied by La. 2003-3515, 870 So. 2d 269, 2004 La. LEXIS 1293 (La. Apr. 8, 2004).

Mandatory life sentence imposed by La. Rev. Stat. Ann. § 15:529.1(A)(1)(c)(ii) is presumptively constitutional and should be accorded great deference by the judiciary; hence, defendant’s life sentence, as a fourth felony offender, for aggravated criminal damage to property was upheld. State v. Howard, 859 So. 2d 936, 2003 La. App. LEXIS 2997 (Oct. 31, 2003).

Where defendant was convicted of aggravated criminal damage to property, and aggravated flight from an officer, despite defendant’s alleged Vietnam related psychological illnesses, defendant failed to rebut the presumption that defendant’s mandatory life sentence under the Louisiana Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, was unconstitutional, or that defendant was entitled to a downward departure. State v. Bates, 859 So. 2d 841, 2003 La. App. LEXIS 2852 (Oct. 16, 2003), writ denied by La. 2004-0141, 874 So. 2d 173, 2004 La. LEXIS 1825 (La. May 21, 2004).

Trial court erred when it imposed a 20 year sentence at hard labor without benefit of probation, parole or suspension of sentence on defendant as La. Rev. Stat. Ann. § 15:529.1 did not preclude benefit of parole consideration, nor did the statute of conviction contain such a prohibition. State v. Fuller, 859 So. 2d 215, 2003 La. App. LEXIS 2854 (Oct. 16, 2003), writ denied by La. 2003-3151, 870 So. 2d 296, 2004 La. LEXIS 1394 (La. Apr. 23, 2004).

The trial court properly applied § 15:529.1, as amended, at the time of “conviction,” rather than former La. Rev. Stat. Ann. § 15:529.1, in existence, at the time of the “commission” of the third felony. State v. Bates, 859 So. 2d 841, 2003 La. App. LEXIS 2852 (Oct. 16, 2003), writ denied by La. 2004-0141, 874 So. 2d 173, 2004 La. LEXIS 1825 (La. May 21, 2004).

Where defendant was convicted on two counts of indecent behavior with a juvenile, defendant argued that the 20 year sentence was excessive because defendant’s prior convictions involved non-violent crimes, but the mere fact none of a defendant’s crimes were crimes of violence had already been taken into account by the habitual offender laws, and imposition of the mandatory minimum sentence of 20 years was not excessive or disproportional. State v. Lyles, 858 So. 2d 35, 2003 La. App. LEXIS 2482 (Sept. 16, 2003).

Where the State filed a habitual offender bill of information and a latent fingerprint examiner testified that the fingerprints taken from defendant prior to the hearing matched the fingerprints on the arrest register, the arrest register was linked to the bill of information containing the same type of offense, name of victim, date of offense, and complaint number, and the State proved that defendant was the same person convicted of the offense. State v. Lyles, 858 So. 2d 35, 2003 La. App. LEXIS 2482 (Sept. 16, 2003).

Because the appellate court could not determine from the sentencing proceedings whether the district court imposed impermissible enhanced sentences for both of defendant’s convictions, nor which of the sentences was enhanced under the habitual offender statute, the appellate court had to vacate the sentences imposed for armed robbery and attempted second-degree murder, and remand the case for resentencing. State v. Small, 850 So. 2d 1019, 2003 La. App. LEXIS 1897 (June 27, 2003), writ denied by La. 2003-2202, 865 So. 2d 75, 2004 La. LEXIS 305 (La. Jan. 30, 2004).

Pursuant to La. Rev. Stat. Ann. §§ 15:529.1(A)(1)(c)(i), 40:967(C)(2) and 14:27(D)(3), the minimum sentence defendant could receive for attempted possession of cocaine, as a fourth felony offender, was the 20-year sentence imposed by the trial court and defendant failed to clearly and convincingly show that he was exceptional and that the trial court should have departed from the statutory minimum sentence; thus, the imposed minimum sentence was presumed to be constitutional and was not excessive, La. Code Crim. Proc. Ann. art. 881.1. State v. Holloway, 847 So. 2d 200, 2003 La. App. LEXIS 1396 (May 16, 2003), writ of certiorari denied by La. 2003-1720, 861 So. 2d 558, 2003 La. LEXIS 3722 (La. Dec. 19, 2003), writ denied by La. 2003-1929, 861 So. 2d 560, 2003 La. LEXIS 3728 (La. Dec. 19, 2003).

Under the former Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1(A)(1)(c)(ii), defendant’s fourth felony, reduced to simple robbery by the court of appeal, still mandated a life sentence, even though defendant’s prior felonies were non-violent; defendant was entitled to have the district court impose the sentence anew, and, in connection therewith, to present evidence and/or argument to the district court judge that a sentence of life imprisonment without the benefit of parole, probation, or suspension of sentence was unconstitutionally excessive, because the prior offenses were non-violent, and because the legislature had since amended the Habitual Offender law to provide a more lenient punishment. State v. Wilson, 836 So. 2d 2, 2002 La. LEXIS 3351 (Nov. 22, 2002), remanded by La. App. 37555, 859 So. 2d 957, 2003 La. App. LEXIS 3041 (La.App. 2 Cir. Nov. 6, 2003).

Where the defendant was convicted of theft of goods valued over $500 and the presentencing investigatory report indicated that defendant had been arrested 50 times as an adult and convicted of 19 offenses in the past 24 years, his sentence of 20 years at hard labor under La. Rev. Stat. Ann. § 15:529.1 was affirmed. State v. Williams, 833 So. 2d 428, 2002 La. App. LEXIS 3691 (Nov. 20, 2002), writ of certiorari denied by La. 2003-0036, 855 So. 2d 307, 2003 La. LEXIS 2772 (La. Oct. 3, 2003).

Sentencing judge could only depart from the minimum sentence if it found there was clear and convincing evidence before it which would rebut the presumption of constitutionality; trial court erred where the only factors discussed were the defendant’s age of sixty-two years and the fact that a kidney ailment could prevent him from doing hard time. State v. Jefferson, 815 So. 2d 120, 2002 La. App. LEXIS 773 (Mar. 13, 2002), reversed by, remanded by La. 2002-1038, 838 So. 2d 724, 2003 La. LEXIS 2 (La. Jan. 10, 2003).

In sentencing defendant, the trial court did not err by failing to follow the mandates of La. Code Crim. Proc. Ann. art. 894.1 but merely stating that defendant had been adjudicated a fourth felony offender and that he would receive the mandatory sentence; because simple robbery is a crime of violence pursuant to La. Rev. Stat. Ann. § 14:2(13)(y), and because defendant was adjudicated a fourth felony offender pursuant to the constitutional habitual offender law, he faced a mandatory sentence of life imprisonment without benefits, as required by La. Rev. Stat. Ann. § 15:529.1(A)(1)(c)(ii), so articulating the factors would have been an exercise in futility. State v. Wilson, 796 So. 2d 45, 2001 La. App. LEXIS 1905 (Aug. 22, 2001), vacated in part by, remanded by La. 2001-2815, 836 So. 2d 2, 2002 La. LEXIS 3351 (La. Nov. 22, 2002).

Trial court abused its discretion by imposing a sentence less than that mandated by La. Rev. Stat. Ann. § 15:529.1(D)(3) following defendant’s conviction for battery of a police officer in a correctional facility in violation of La. Rev. Stat. Ann. § 14:34.2(B)(2) where he caused the officer serious bodily injury, a broken nose, and where he did not admit his guilt to the present charge or to his earlier charge. State v. Johnson, 771 So. 2d 798, 2000 La. App. LEXIS 2551 (Oct. 20, 2000), reversed by, remanded by La. 2001-0006, 823 So. 2d 917, 2002 La. LEXIS 1832 (La. May 31, 2002).

Trial court erred in failing to impose the prohibition against probation, parole, or suspension of defendant’s sentence under La. Rev. Stat. Ann. § 15:529.1(A)(1)(a); however, because the error was favorable to defendant and not raised by State, it was not correctable on appeal. State v. Carter, 772 So. 2d 213, 2000 La. App. LEXIS 2613 (Oct. 18, 2000).

Standards for multiple offender adjudications under La. Rev. Stat. Ann. § 15:529.1D(1)(b) are if defendant denies allegations of the information, burden is on the State to prove existence of prior guilty pleas and that defendant was represented by counsel; if the State meets this burden, defendant has burden to produce evidence showing an infringement of rights in taking of the plea; if defendant is able to do this, burden of proving the constitutionality of the plea shifts to the State. State v. McGee, 758 So. 2d 338, 2000 La. App. LEXIS 686 (Mar. 15, 2000).

In determining whether to apply a sentence under multiple offender guidelines, the cleansing period in effect at the time the newest offense was committed controls for purposes of La. Rev. Stat. Ann. sec. 15:529.1. State v. Causey, 752 So. 2d 287, 2000 La. App. LEXIS 266 (Jan. 26, 2000), writ denied by La. 2000-0809, 785 So. 2d 837, 2001 La. LEXIS 645 (La. Feb. 16, 2001), writ denied by La. 2000-0716, 788 So. 2d 439, 2001 La. LEXIS 1064 (La. Mar. 30, 2001).

There is no statutory bar for applying the habitual offender statute in sentencing for more than one conviction; where an offender with a prior felony conviction subsequently commits multiple separate felonies and is thereafter convicted of the subsequent felonies, he is subject to being adjudicated a habitual offender as to each conviction. State v. Brooks, 756 So. 2d 336, 1999 La. App. LEXIS 3478 (Dec. 8, 1999).

Although the trial court failed to impose the statutory restrictions with respect to probation or suspension of sentence, as required under La. Rev. Stat. Ann. § 15:529.1G and La. Rev. Stat. Ann. § 40:967B(4)(b), when it sentenced defendant as an habitual offender for his distribution of cocaine conviction, where the State failed to preserve the error for appeal by filing a timely motion to reconsider sentence and failed to raise the issue on appeal, the court was without the authority to set aside an illegally lenient sentence. State v. Boles, 750 So. 2d 1059, 1999 La. App. LEXIS 3150 (Nov. 10, 1999).

If a sentencing judge finds clear and convincing evidence which justifies a downward departure from the minimum sentence under the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, he is not free to sentence a defendant to whatever sentence he feels is appropriate under the circumstances. State v. Warren, 742 So. 2d 722, 1999 La. App. LEXIS 2445 (Sept. 8, 1999).

Trial court’s application of the habitual-offender law, La. Rev. Stat. Ann. § 15:529.1, to a conviction under La. Rev. Stat. Ann. § 40:981.3 did not offend the constitutional prohibitions against double jeopardy because § 40:981.3 was not an enhancement statute. Lay v. Louisiana Dep’t of Correction, 734 So. 2d 782, 1999 La. App. LEXIS 1075 (Apr. 1, 1999), writ denied by La. 99-1173, 747 So. 2d 1102, 1999 La. LEXIS 2744 (La. Sept. 17, 1999).

Drug-addicted defendant had four nonviolent felonies, dealt small amounts of drugs to support his habit, had support of his father, and at age 24 was young enough to be rehabilitated, his mandatory life sentence, pursuant to La. Rev. Stat. Ann. § 15:529.1(A)(1)(c)(ii), was vacated as it was determined to be constitutionally excessive under La. Const. art. I, § 20, even though La. Code Crim. Proc. Ann. art. 894.1 was compiled with. State v. Burns, 723 So. 2d 1013, 1998 La. App. LEXIS 3331 (Nov. 10, 1998), writ denied by La. 98-3054, 741 So. 2d 1282, 1999 La. LEXIS 907 (La. Apr. 1, 1999).

Where defendant was convicted of armed robbery and his previous convictions that the State used for purposes of the multiple offender bill of information were all for simple burglary of an inhabited dwelling, the district court improperly imposed an enhanced sentence of life imprisonment upon defendant, and the appropriate sentencing provision was La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(i). State v. Carter, 712 So. 2d 701, 1998 La. App. LEXIS 1380 (May 27, 1998), writ denied by La. 98-1767, 727 So. 2d 444, 1998 La. LEXIS 3313 (La. Nov. 6, 1998).

Where an habitual offender was convicted of simple burglary, in contravention of La. Rev. Stat. Ann. § 14:62, the trial court erred when it sentenced defendant to three years in prison, which was below the minimum sentence set forth by La. Rev. Stat. Ann. § 15:529.1; the trial court failed to make a proper determination on the record to support its declaration that imposition of the statutorily mandated minimum sentence would be constitutionally excessive. State v. Moses, 701 So. 2d 1382, 1997 La. App. LEXIS 2749 (Nov. 7, 1997).

Where La. Rev. Stat. Ann. § 15:529.1 required a fourth offender be sentenced to 20 years, the trial court committed error patent when it sentenced defendant to 10 years as a fourth offender. State v. Riley, 673 So. 2d 1279, 1996 La. App. LEXIS 776 (May 1, 1996), writ of certiorari denied by La. 96-1294, 681 So. 2d 1257, 1996 La. LEXIS 3016 (La. Nov. 1, 1996).

Defendant was not prejudiced by the trial court’s failure to mention the sentencing guidelines or to specify the reasons for imposition of the sentence because he received the minimum sentence permitted by law for a fourth felony offender under La. Rev. Stat. Ann. § 15:529.1(A)(1)(c)(i), which was the sentence recommended by the guidelines. State v. Legaux, 658 So. 2d 319, 1995 La. App. LEXIS 1825 (June 29, 1995), writ of certiorari denied by La. 95-1985, 666 So. 2d 299, 1996 La. LEXIS 86 (La. Jan. 5, 1996).

Where defendant had proved that prior efforts at rehabilitation had failed and committed further forgery crimes, concurrent six-year terms for three new forgery convictions were not excessive under sentencing guidelines, La. Rev. Stat. Ann. § 15:529.1, and constitutional standards. State v. Pegues, 641 So. 2d 1080, 1994 La. App. LEXIS 2261 (Aug. 17, 1994).

Where a trial judge in the sentencing of defendant under the Habitual Offender Law, had considered the Guidelines and imposed a sentence that was over the statutory minimum, an appellate court was limited to a review of the sentence imposed for constitutional excessiveness. State v. Smith, 639 So. 2d 237, 1994 La. LEXIS 1872 (July 5, 1994).

Under La. Rev. Stat. Ann. § 15:529.1, any person who has been convicted of a felony and has been adjudged an habitual offender shall receive an enhanced penalty. State v. Jordan, 624 So. 2d 41, 1993 La. App. LEXIS 2869 (Sept. 22, 1993).

Defendant could not be sentenced to more than a term of 10 years, where defendant was convicted of purse snatching under La. Rev. Stat. Ann. § 14:65.1 and sentenced as a second offender under the Louisiana Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, the minimum sentence under §§ 14:65.1 (1986) and 15:529.1 (1992) was 10 years, the maximum term under the Louisiana sentencing guidelines was 5 ½ years, and there were no aggravating circumstances. State v. Smith, 610 So. 2d 152, 1992 La. App. LEXIS 3583 (Dec. 1, 1992), affirmed in part and reversed in part by, remanded by 629 So. 2d 333, 1993 La. LEXIS 3585 (La. 1993).

Pursuant to La. Rev. Stat. Ann. § 15:529.1, defendant’s 80-year sentence based upon his multiple offender status was proper because upon a second felony conviction, a defendant was subject to imprisonment of not more than twice the longest term prescribed for a first conviction. Pursuant to La. Rev. Stat. Ann. § 14:42.1(B), the first four years (now five years) of his imprisonment had to be served without benefit of probation, parole, or suspension of sentence. State v. Jones, 606 So. 2d 81, 1992 La. App. LEXIS 2816 (Oct. 6, 1992).

Third offender sentencing under the Habitual Offender Law was proper because defendant’s predicate convictions were prior to the crimes which subjected him to multiple offender sentencing and the statute was not ambiguous. State ex rel. Mims v. Butler, 590 So. 2d 1155, 1991 La. LEXIS 3375 (Dec. 2, 1991).

In the state’s prosecution of defendant for aggravated rape, aggravated kidnapping and armed robbery, the trial court did not impose an excessive sentence and did not fail to comply with sentencing guidelines, where defendant had been sentenced to 198 years at hard labor and life imprisonment at hard labor. State v. Toomer, 572 So. 2d 1152, 1990 La. App. LEXIS 2996 (Dec. 18, 1990).

Defendant’s 21-year sentence imposed without benefit of parole, probation or suspension, upon a finding of multiple offender status under La. Rev. Stat. Ann. § 15:529.1 was proper where it was the minimum permitted by the sentencing guidelines. State v. Smith, 514 So. 2d 633, 1987 La. App. LEXIS 10246 (Oct. 7, 1987).

Defendants’ sentences of 12 years each for simple burglary were not excessive, where as habitual offenders, they were each subject to maximum terms of 24 years; the trial judge weighed both aggravating and mitigating factors in sentencing defendants and determined that they were an undue risk to society. State v. Sheppard, 472 So. 2d 267, 1985 La. App. LEXIS 8732 (June 25, 1985).

••• Adjustments & Enhancements

•••• General Overview. — If a trial court finds that an enhanced punishment mandated by La. Rev. Stat. Ann. § 15:529.1 makes no measurable contribution to acceptable goals of punishment or that the sentence amounts to nothing more than the purposeful imposition of pain and suffering and is grossly out of proportion to the severity of the crime, the trial court has the option and duty to reduce such sentence to one that would not be constitutionally excessive. State v. Triche, 864 So. 2d 832, 2003 La. App. LEXIS 3684 (Dec. 30, 2003).

State’s filing of a multiple offender bill on the day defendant was sentenced was timely; this immediately put defendant on notice that one of his sentences would be enhanced. State v. Muhammad, 857 So. 2d 1223, 2003 La. App. LEXIS 2656 (Sept. 30, 2003), reversed by, remanded by La. 03-2991, 875 So. 2d 45, 2004 La. LEXIS 1780 (La. May 25, 2004).

In the court’s review for errors patent under La. Code Crim. Proc. Ann. art. 920, where an underlying felony used as an element of defendant’s previous firearm conviction was used in a multiple bill filed by the state under La. Rev. Stat. Ann. § 15:529.1, this was double enhancement and the court vacated defendant’s multiple offender adjudication and sentence. State v. Dauzart, 844 So. 2d 159, 2003 La. App. LEXIS 713 (Mar. 25, 2003), remanded by La. App. 07-15, 960 So. 2d 1079, 2007 La. App. LEXIS 1030 (La.App. 5 Cir. May 15, 2007).

Where defendant’s third felony habitual offender adjudication occurred after an amendment to the habitual offender statute, which amendment rendered the penalty enhancement provision not applicable to defendant, defendant’s sentence should have been based on the statute as amended even though the underlying convictions occurred before the amendment to the habitual offender statute. State v. Parker, 845 So. 2d 546, 2003 La. App. LEXIS 505 (Mar. 5, 2003), reversed by, remanded by La. 03-0924, 871 So. 2d 317, 2004 La. LEXIS 1246 (La. Apr. 14, 2004).

Where the State produced the minutes and transcript of the guilty plea colloquy for defendant’s prior offense, which showed that defendant was represented by counsel and that the trial court informed defendant of the right to a jury trial, the right to confront defendant’s accusers, and the privilege against self-incrimination, defendant understood the plea and waived these rights; consequently, the State carried its burden under the habitual offender law, La. Rev. Stat. Ann. § 15:529.1(D)(1)(b), and properly used defendant’s prior guilty plea in the enhancement proceedings. State v. Hill, 796 So. 2d 127, 2001 La. App. LEXIS 2000 (Sept. 26, 2001).

Where the prescribed sentence for defendant’s crime of the illegal use of a weapon while committing a crime of violence, without enhancement, was 10 to 20 years and, pursuant to La. Rev. Stat. Ann. § 15:529.1, the sentence range was to be no less than one-half the maximum and no more than twice the maximum for being a second felony offender, defendant’s sentence of 15 years was not excessive because the record amply showed what the trial court took into account when imposing sentence; furthermore, the trial court’s articulated reasons for its sentence were adequate as defendant, who was on parole for manslaughter at the time of the instant crime, acted without justification and created a high risk of substantial injury to several people by spraying bullets in a residential neighborhood. State v. Hill, 796 So. 2d 127, 2001 La. App. LEXIS 2000 (Sept. 26, 2001).

On patent error review, an appellate court determined that where a defendant was not properly advised of his right to remain silent before he stipulated that he was a second felony offender as required by La. Rev. Stat. Ann. § 15:529.1(D)(1)(a), (3), and where defendant was not informed, during the plea colloquy or through a waiver form, of an enhanced penalty as required by La. Code Crim. Proc. Ann. art. 556.1(E), and after defendant pled guilty to possession of cocaine, he was not informed of the enhancement of a controlled dangerous substance offense under the Uniform Controlled Dangerous Substance Law, La. Rev. Stat. Ann. § 40:982, a remand for resentencing was required. State v. Spotville, 752 So. 2d 244, 1999 La. App. LEXIS 3627 (Dec. 21, 1999), remanded by La. 2001-0802, 791 So. 2d 646, 2001 La. LEXIS 1175 (La. May 4, 2001).

Although certain juvenile convictions were statutorily permitted to be used to enhance a sentence, defendant’s juvenile conviction for second-degree battery was not one of the offenses named in La. Rev. Stat. Ann. § 15:529.1(A)(2); therefore, the enhanced sentence was vacated. State v. Ayche, 717 So. 2d 1218, 1998 La. App. LEXIS 2373 (July 28, 1998), writ denied by La. 98-2853, 738 So. 2d 1061, 1999 La. LEXIS 510 (La. Feb. 26, 1999).

A defendant, convicted of four counts of burglary, was improperly sentenced as an habitual offender to 12 years and later to 24 years in prison on each count, to run consecutively, because either of the two sentences were excessive. State v. Denis, 524 So. 2d 114, 1988 La. App. LEXIS 485 (Apr. 12, 1988), writ of certiorari denied by 530 So. 2d 564, 1988 La. LEXIS 1661 (La. 1988).

Defendant’s sentence for his conviction for distribution of controlled substances was properly enhanced under La. Rev. Stat. Ann. § 15:529.1(C) because the State proved that no more than five years had elapsed since defendant’s previous conviction. State v. Jefferson, 511 So. 2d 794, 1987 La. App. LEXIS 9906 (July 8, 1987).

Where a federal conviction for possession of stolen mail was only a misdemeanor in Louisiana, it could not be used for sentencing enhancement purposes, defendant was improperly sentenced as a third offender, and the case was remanded. State v. Berndt, 416 So. 2d 56, 1982 La. LEXIS 11381 (June 21, 1982).

•••• Criminal History

••••• General Overview. — Defendant’s enhanced sentence of 40 years’ imprisonment, for his conviction of the distribution of cocaine, were proper, where (1) he received a sentence that was two-thirds of the maximum sentence, (2) he had one previous conviction for a crime of violence, and (3) he had a history of other criminal conduct. State v. Harris, 868 So. 2d 886, 2004 La. App. LEXIS 319 (Feb. 23, 2004), writ denied by La. 2004-0675, 882 So. 2d 1166, 2004 La. LEXIS 2859 (La. Sept. 24, 2004).

Defendant’s possession of cocaine conviction and sentence were both proper where defendant was properly charged in the bills of information, was present at all crucial stages of the proceedings, and was properly advised of his rights before he waived them and pled guilty to the underlying offense and stipulated to the multiple bill; additionally, the enhanced sentence imposed by the trial court was legal as authorized by La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(i). State v. Pearson, 861 So. 2d 283, 2003 La. App. LEXIS 3368 (Dec. 9, 2003), writ denied by La. 2004-0166, 876 So. 2d 73, 2004 La. LEXIS 1896 (La. June 4, 2004), writ of certiorari denied by 543 U.S. 1007, 125 S. Ct. 626, 160 L. Ed. 2d 471, 2004 U.S. LEXIS 7803, 73 U.S.L.W. 3322 (2004).

Trial court properly granted defendant’s motion to quash the State’s habitual offender bill of information as the state legislature precluded the State from seeking enhancement under La. Rev. Stat. Ann. § 15.529.1, the habitual offender statute, in repeat driving while intoxicated cases. State v. Campbell, 859 So. 2d 223, 2003 La. App. LEXIS 2853 (Oct. 16, 2003), affirmed by La. 03-3035, 877 So. 2d 112, 2004 La. LEXIS 2222 (La. July 6, 2004).

Defendant’s sentence was improper where there was nothing in the record that indicated that defendant was advised of his rights prior to the trial court’s acceptance of his guilty plea in the hearing where he was adjudicated a habitual offender. State v. Davis, 859 So. 2d 776, 2003 La. App. LEXIS 2866 (Oct. 8, 2003).

Defendant’s conviction for possession of cocaine and adjudication as a third felony offender was proper where the amendment to the habitual offender law to lessen the penalty was to have prospective effect only, pursuant to La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(i), as amended by 2001 La. Acts 403. State v. Surry, 855 So. 2d 893, 2003 La. App. LEXIS 2505 (Sept. 24, 2003), writ denied by La. 2003-3118, 874 So. 2d 171, 2004 La. LEXIS 1819 (La. May 21, 2004).

Defendant’s mandatory minimum sentence of life imprisonment under La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii) of the Habitual Offender Law for the conviction of three counts of distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A) was not excessive in violation of La. Const. art. I, § 20; defendant failed to present sufficient evidence to rebut the presumption of constitutionality of the sentence. State v. Brooks, 841 So. 2d 854, 2003 La. App. LEXIS 283 (Feb. 11, 2003).

Bill accusing defendant of prior convictions was timely filed, and there was no unreasonable delay in conducting the multiple offender hearing 24 months following the filing of the bill since defendant was notified of the filing of the multiple offender bill immediately upon his conviction for the underlying offense and was still incarcerated when the multiple offender hearing was conducted. State v. Wilson, 833 So. 2d 560, 2002 La. App. LEXIS 3925 (Dec. 18, 2002), writ denied by La. 2003-0216, 842 So. 2d 1100, 2003 La. LEXIS 1464 (La. May 2, 2003), writ of certiorari denied by 540 U.S. 952, 124 S. Ct. 393, 157 L. Ed. 2d 285, 2003 U.S. LEXIS 7517, 72 U.S.L.W. 3267 (2003).

Inadequacies of documentation at a hearing requires a negative determination by the court of “guilt” under the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1. State v. Brown, 793 So. 2d 422, 2001 La. App. LEXIS 1850 (July 25, 2001).

Defendant who did not file a written response to the habitual offender bill of information and did not object on a constitutional basis to the use of his predicate offense during the habitual offender hearing was not entitled to raise that complaint for purposes of appellate review; under La. Rev. Stat. Ann. § 15:529.1D(1)(b), any challenge to a previous conviction or adjudication of delinquency which was not made before sentence was imposed could not thereafter be raised to attack the sentence. State v. Jackson, 781 So. 2d 705, 2001 La. App. LEXIS 357 (Feb. 28, 2001), writ denied by La. 2001-1444, 811 So. 2d 899, 2002 La. LEXIS 924 (La. Mar. 15, 2002), writ denied by La. 2001-1234, 811 So. 2d 898, 2002 La. LEXIS 921 (La. Mar. 15, 2002).

Appellate court may not dismiss a timely and properly filed appeal on grounds that the district court may vacate sentence and resentence the defendant on a pending multiple offender bill under La. Rev. Stat. Ann. § 15:529.1. State v. Simmons, 781 So. 2d 821, 2001 La. App. LEXIS 381 (Feb. 28, 2001).

Where the trial court’s enhancement of defendant’s sentence as a fourth felony offender under La. Rev. Stat. Ann. § 15:529.1, based only on his simple burglary conviction, was improper, the court vacated the enhanced sentence and remanded with directions to resentence defendant as to both the crimes under which he was convicted. State v. Hanson, 778 So. 2d 43, 2000 La. App. LEXIS 3339 (Dec. 13, 2000), writ denied by La. 2003-2838, 883 So. 2d 1030, 2004 La. LEXIS 3015 (La. Oct. 8, 2004).

Minute entry in the record of a prior conviction, which showed that the defendant was attended by counsel at the time he pled guilty along with a properly executed waiver of rights/guilty plea form was sufficient to carry the State’s burden under La. Rev. Stat. Ann. § 15:529.1 of establishing the validity of the defendant’s prior guilty plea at a multiple bill hearing held after a subsequent conviction. State v. Weaver, 775 So. 2d 613, 2000 La. App. LEXIS 3000 (Dec. 6, 2000), writ denied by La. 2001-0070, 847 So. 2d 1255, 2003 La. LEXIS 2109 (La. June 27, 2003).

Docket master showing that the defendant was attended by counsel at the time his guilty plea leading to a prior conviction was entered, along with a properly executed waiver of rights/guilty plea form, was sufficient to carry the State’s burden at a multiple bill hearing of establishing the validity of an earlier conviction under La. Rev. Stat. Ann. § 15:529.1. State v. Weaver, 775 So. 2d 613, 2000 La. App. LEXIS 3000 (Dec. 6, 2000), writ denied by La. 2001-0070, 847 So. 2d 1255, 2003 La. LEXIS 2109 (La. June 27, 2003).

Defendant’s aggravated burglary sentence was properly amended to delete the denial of parole eligibility because neither La. Rev. Stat. Ann. §§ 14:60 nor 15:529.1 that sentences be served without benefit of parole. State v. Handy, 772 So. 2d 931, 2000 La. App. LEXIS 2801 (Nov. 8, 2000), writ denied by La. 2000-3424, 801 So. 2d 1072, 2001 La. LEXIS 3196 (La. Nov. 16, 2001).

Where the defendant waived formal arraignment on a habitual offender bill, he gave up his right to advice on his habitual offender rights under the Habitual Offender Law, La. Rev. Stat. 15:529.1 et seq. State v. Scott, 769 So. 2d 1286, 2000 La. App. LEXIS 2917 (Nov. 3, 2000).

Pursuant to La. Rev. Stat. Ann. § 15:529.1D(1)(b), the presumption of regularity of judgment shall be sufficient to meet the original burden of proving defendant’s habitual offender status, and it requires that defendant file a written response to the habitual offender bill of information if he claims that a prior conviction is invalid; thus, defendant, who was convicted of aggravated battery, was properly adjudicated as a habitual offender where he did not offer any evidence to prove the invalidity of his prior guilty plea to felony theft. State v. Callegari, 773 So. 2d 806, 2000 La. App. LEXIS 2747 (Nov. 2, 2000), writ denied by La. 2000-3338, 801 So. 2d 362, 2001 La. LEXIS 3075 (La. Nov. 9, 2001).

Under La. Rev. Stat. Ann. § 15:529.1(D)(1)(b), the State had the burden of proof in a habitual offender proceeding, and it was error for the trial court to order and consider transcripts of defendant’s two prior pleas or to take judicial notice of these pleas. State v. Young, 769 So. 2d 12, 2000 La. App. LEXIS 1083 (Apr. 17, 2000).

Habitual offender enhanced sentence is not a conviction and the delay periods of La. Code Crim. Proc. Ann. art. 873 do not apply as the habitual offender statute merely provides for an enhanced penalty against the multiple offender for the basic crime for which they have been convicted. State v. Ballay, 757 So. 2d 115, 2000 La. App. LEXIS 386 (Feb. 29, 2000), writ denied by La. 2000-0908, 790 So. 2d 13, 2001 La. LEXIS 1469 (La. Apr. 20, 2001).

Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, is constitutional in its entirety; the mandatory minimum sentences provided therein are therefore presumed to be constitutional. The sentencing court may deviate downward only when it finds that the mandatory minimum makes no measurable contribution to acceptable goals of punishment, or is nothing more than a purposeful imposition of pain and suffering and is grossly out of proportion to the severity of the crime: defendant bears the burden of showing that a deviation beneath the mandatory minimum is warranted. State v. Milton, 751 So. 2d 440, 2000 La. App. LEXIS 103 (Feb. 1, 2000).

La. Rev. Stat. Ann. § 15:529.1 does not require a sentencing judge to use any specific or particular words when imposing sentence upon a habitual offender where it is clear from the transcript of the sentencing hearing that defendant was adjudicated and sentenced as a multiple offender in proceedings conducted for that very purpose; thus, a prisoner’s sentence as a habitual offender was valid even though the trial court did not specifically state that he was a habitual offender because it was clear from the transcript of a hearing on a multiple offender bill that the prisoner had been adjudicated a multiple felony offender and that he had been sentenced accordingly. Toliver v. Day, 756 So. 2d 386, 1999 La. App. LEXIS 3732 (Dec. 28, 1999).

Life sentence imposed on defendant in an habitual offender proceeding after defendant was convicted of aggravated escape in violation of La. Rev. Stat. Ann. § 14:110(C) was vacated, because that offense was not listed in La. Rev. Stat. Ann. § 15:529.1 at the time defendant was convicted. State v. Metoyer, 748 So. 2d 1174, 1999 La. App. LEXIS 3162 (Nov. 10, 1999).

Criminal defendant must clearly and convincingly prove that the statutory minimum under the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1 is unduly harsh to avoid that punishment, and sentencing court cannot evade that minimum by citing factors already taken into account by statute. State v. Warren, 742 So. 2d 722, 1999 La. App. LEXIS 2445 (Sept. 8, 1999).

Even though a sentence under the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, is the minimum provided by that § 15:529.1 the sentence may still be unconstitutionally excessive if it makes no measurable contribution to acceptable goals of punishment, or is nothing more than the purposeful imposition of pain and suffering and is grossly out of proportion to the severity of the crime. State v. Warren, 742 So. 2d 722, 1999 La. App. LEXIS 2445 (Sept. 8, 1999).

Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1 is constitutional, and, thus, the minimum sentences it imposes upon habitual offenders are also presumed to be constitutional; a defendant must clearly and convincingly show that the mandatory minimum sentence under the Habitual Offender Law is unconstitutionally excessive. State v. Warren, 742 So. 2d 722, 1999 La. App. LEXIS 2445 (Sept. 8, 1999).

If a sentencing judge finds clear and convincing evidence which justifies a downward departure from the minimum sentence under the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, he is not free to sentence a defendant to whatever sentence he feels is appropriate under the circumstances. State v. Warren, 742 So. 2d 722, 1999 La. App. LEXIS 2445 (Sept. 8, 1999).

Adjudication as a second-felony habitual offender was set aside, under La. Rev. Stat. Ann. § 15:529.1, where the guilty plea forming the basis of the prior offense used to adjudicate him an habitual offender was inadequate; he was not advised at that time that he had a right to a trial by jury, and the bill of information from the prior conviction was not properly certified. State v. Kunzman, 741 So. 2d 112, 1999 La. App. LEXIS 1315 (May 5, 1999).

Trial court’s application of the habitual-offender law, La. Rev. Stat. Ann. § 15:529.1, to a conviction under La. Rev. Stat. Ann. § 40:981.3 did not offend the constitutional prohibitions against double jeopardy because § 40:981.3 was not an enhancement statute. Lay v. Louisiana Dep’t of Correction, 734 So. 2d 782, 1999 La. App. LEXIS 1075 (Apr. 1, 1999), writ denied by La. 99-1173, 747 So. 2d 1102, 1999 La. LEXIS 2744 (La. Sept. 17, 1999).

Trial court was well within its discretion when it re-sentenced defendant to serve 25 years as a first offender based upon La. Rev. Stat. Ann. § 15.521.1 with credit for time served without the benefit of parole, probation, or suspension of sentence and with each count of first-degree armed robbery to run concurrently where the prior sentence of defendant as a multiple offender under La. Rev. Stat. Ann. § 15.529.1 was vacated because (1) the predicate conviction did not precede defendant’s commissions of the instant two offenses, (2) defendant had filed a motion for clarification of the sentences and La. Code Crim. Proc. Ann. art. 930.3 barred review of sentencing error in post-conviction relief, (3) defendant’s resentencing was a result of his own doing because defendant placed himself in a different posture due to the remand to the trial court for re-sentencing as a first offender resulting in the original sentence pursuant to the plea bargaining agreement being vitiated ab initio and not subject to consideration, and (4) the re-sentencing was within the parameters of La. Rev. Stat. Ann. § 14:64(B), which provided the sentencing ranges for the commission of first-degree robbery. State v. Stuckey, 737 So. 2d 770, 1998 La. App. LEXIS 3820 (Dec. 23, 1998), writ denied by La. 99-0744, 746 So. 2d 1274, 1999 La. LEXIS 2214 (La. Aug. 25, 1999).

Defendant’s conviction for burglary of an inhabited dwelling in violation of La. Rev. Stat. Ann. § 14:62.2 and the subsequent enhanced re-sentence as a multiple offender in conformance with La. Rev. Stat. Ann. § 15:529.1 were affirmed, but the case was remanded to the trial court with direction to provide defendant with written notice of the prescriptive period for post-conviction relief because the trial court failed to advise defendant of the prescriptive period at the time of sentencing as required by La. Code Crim. Proc. Ann. art. 930.8(C); defendant pled guilty to the burglary charge and was advised of the prescriptive period at the time of the original sentencing, but was not advised of the prescriptive period at the time that the original sentence was vacated and the enhanced sentence as a multiple offender, to which defendant pled guilty, was rendered. State v. Strickland, 716 So. 2d 457, 1998 La. App. LEXIS 2375 (July 28, 1998), writ denied by La. 98-2779, 739 So. 2d 784, 1999 La. LEXIS 862 (La. Mar. 26, 1999).

Defendant was found guilty by a jury of one count of theft by misappropriating or taking over $500, a violation of La. Rev. Stat. Ann. § 14:67; however, defendant established ineffective assistance of trial counsel based on a failure to object, in accordance with La. Code Crim. Proc. Ann. art. 881.1 and La. Rev. Stat. Ann. § 15:529.1, when a life sentence would have been changed but for trial counsel’s failure to object. State v. Hayes, 712 So. 2d 1019, 1998 La. App. LEXIS 1766 (May 15, 1998), remanded by La. 98-1603, 729 So. 2d 584, 1998 La. LEXIS 3914 (La. Dec. 11, 1998).

Louisianan jurisprudence consistently held that a trial court in a multiple offender proceeding must advise a defendant of his right to a hearing and his right to remain silent; where a trial judge did not specifically advise defendant of his right to remain silent but where defense counsel informed the court that defendant wished to plead guilty and where defendant acknowledged understanding the terms of his plea agreement, defendant intelligently waived his rights and could not, three years after sentence was imposed, seek to quash the multiple offender bill of information based upon the court’s failure to advise him of his right to remain silent. State v. Rose, 708 So. 2d 1093, 1998 La. App. LEXIS 83 (Jan. 27, 1998).

For purposes of analyzing the ex post facto implications of the habitual offender statute, La. Rev. Stat. Ann. § 15:529.1, the relevant offense was the current crime, not the predicate crime; at the time of his arrest in 1996 for the present offenses, defendant was placed on notice by the state that the cleansing period had increased to 10 years and that he could no longer rely on the former 5-year cleansing period applicable at the time of his first conviction. State v. Roach, 706 So. 2d 491, 1997 La. App. LEXIS 2776 (Nov. 26, 1997).

Trial court’s failure to comply with La. Rev. Stat. Ann. § 15:529.1(D), which required the trial court to advise defendant of his right to a formal hearing and to have the State prove that defendant was a habitual offender, constituted harmless error; a hearing was held, and defendant neither acknowledged his prior offenses nor admitted the truth of the allegations in the habitual offender bill; the State introduced sufficient documentary and testamentary evidence to prove its case. State v. Kittlin, 695 So. 2d 1137, 1997 La. App. LEXIS 1538 (June 4, 1997).

Pursuant to La. Rev. Stat. Ann. § 15:529.1(D)(1)(b), defendant did not preserve for review his claim that the Boykin colloquies for two prior convictions were insufficient, where defendant did not raise the claims at his habitual offender adjudication hearing. State v. Kittlin, 695 So. 2d 1137, 1997 La. App. LEXIS 1538 (June 4, 1997).

Defendant could not be sentenced as a third felony offender under La. Rev. Stat. Ann. § 15:529.1 if he pled guilty to attempted possession of cocaine in exchange for the State’s agreement not to enhance his sentence; if the State did not make such an agreement but defendant reasonably believed that the State did make such an agreement, defendant’s plea had to be set aside as involuntary; if the State agreed not to use the defendant’s current conviction to enhance any future convictions, the agreement was invalid as against public policy, and defendant had to be allowed to withdraw his plea. State v. Kittlin, 695 So. 2d 1137, 1997 La. App. LEXIS 1538 (June 4, 1997).

Defendant’s sentence as a multiple offender was excessive under La. Const. art. I, § 20 although it was the minimum sentence under La. Rev. Stat. Ann. § 15:529.1, where defendant was sentenced to 20 years imprisonment without parole; all of defendant’s prior convictions were for nonviolent felonies, where defendant’s current conviction of purse snatching under La. Rev. Stat. Ann. § 14:65.1 was classified as a violent crime under La. Rev. Stat. Ann. § 14:2(13)(z), but where defendant did not harm the victim. State v. Neville, 695 So. 2d 534, 1997 La. App. LEXIS 1467 (May 21, 1997), writ denied by La. 97-1637, 704 So. 2d 1180, 1997 La. LEXIS 3876 (La. Dec. 12, 1997).

In an action convicting defendant of simple burglary, the court held that even thought the State failed to properly produce and authentic, admissible documents in order to meet its burden to prove defendant a habitual offender the errors were harmless. State v. Kennerson, 695 So. 2d 1367, 1997 La. App. LEXIS 1297 (May 7, 1997).

Trial court erred in sentencing the defendant to a term below the statutorily mandated minimum sentence of a second offender under La. Rev. Stat. Ann. § 15:529.1(A)(1)(a) and § 40:967(B)(1) because the narcotics offenses were committed while he was on probation for a prior offense and the facts did not justify the sentence reduction. State v. Louis, 692 So. 2d 1346, 1997 La. App. LEXIS 930 (Apr. 9, 1997).

Under La. Rev. Stat. Ann. § 15:529.1, the trial court erred when it failed to advise defendants of their right to remain silent at the formal hearing to adjudicate them under the statute. State v. Addison, 684 So. 2d 477, 1996 La. App. LEXIS 2700 (Nov. 13, 1996).

Defendant’s sentence as a habitual offender was vacated and remanded for resentencing because the trial court erred in not specifying which count was enhanced under La. Rev. Stat. Ann. § 15:529.1 and failed to sentence defendant on a remaining count. State v. Soileau, 677 So. 2d 518, 1996 La. App. LEXIS 1065 (May 15, 1996).

Where defendant withdrew his plea of not guilty and admitted to being a second offender, but the trial judge never advised him of the allegations in the bill of information and his right to be tried as to the truth of the allegations as required by La. Rev. Stat. Ann. § 15:529.1 (D)(1)(a), and the State did not establish his multiple offender status by competent evidence, defendant’s multiple offender adjudication and sentence were vacated, and the case was remanded for a new sentencing hearing. State v. Cummings, 668 So. 2d 1132, 1996 La. LEXIS 606 (Feb. 28, 1996).

Where defendant’s admission was the only evidence establishing defendant’s criminal record, defendant’s sentence as a multiple offender was vacated because defendant was not advised of his rights as required by La. Rev. Stat. Ann. § 15:529.1(D). State v. Brown, 665 So. 2d 477, 1995 La. App. LEXIS 3273 (Nov. 15, 1995), remanded by La. App. 98-938, 732 So. 2d 566, 1999 La. App. LEXIS 563 (La.App. 5 Cir. Mar. 10, 1999).

Defendant who was convicted of possession of cocaine was entitled to a new hearing related to his habitual offender adjudication because the procedures set forth in La. Rev. Stat. Ann. § 15:529.1(D) were not properly followed; the record of the multiple offender proceeding was incomplete and the record did not show that defendant was properly advised of his rights. State v. Robinson, 665 So. 2d 451, 1995 La. App. LEXIS 3279 (Nov. 15, 1995).

Pursuant to La. Rev. Stat. Ann. § 15:529.1(D), defendant was fully informed when he pled to the aggravated battery offense that he would be charged as a multiple offender and would receive the same five year sentence; the State’s actions did not constitute an unreasonable delay and did not prejudice defendant because the State moved for the last continuance of the multiple offender hearing because it was waiting for subpoenaed records which had not been produced. State v. Morris, 645 So. 2d 1295, 1994 La. App. LEXIS 3056 (Nov. 17, 1994).

Where defendant committed a set of felonies within five years of his discharge on earlier felony convictions and his commission of the instant felony was within five years of his discharge on the second set of felonies, the five-year cleansing period of La. Rev. Stat. Ann. § 15:529.1(C) did not preclude defendant’s adjudication as a third felony offender. State v. Richardson, 637 So. 2d 709, 1994 La. App. LEXIS 1711 (May 20, 1994).

Louisiana’s habitual offender statute, La. Rev. Stat. Ann. § 15:529.1, does not violate the separation of powers clause of La. Const. art. 2, § 2. State v. Toliver, 635 So. 2d 1190, 1994 La. App. LEXIS 814 (Mar. 16, 1994).

Because the record did not reflect, as required by La. Code Crim. Proc. Ann. art. 894.1, that the district court referred to the sentencing guidelines when sentencing defendant for solicitation of crimes against nature as a second offender, in violation of La. Rev. Stat. Ann. § 14:89(2) and La. Rev. Stat. Ann. § 15:529.1, and because the 40-month sentence imposed grossly deviated from the recommended sentence under the sentencing guidelines, the sentence was reversed ad remanded. State v. Krogh, 630 So. 2d 284, 1993 La. App. LEXIS 3907 (Dec. 16, 1993).

Under La. Rev. Stat. Ann. § 15:529.1, any person who has been convicted of a felony and has been adjudged an habitual offender shall receive an enhanced penalty. State v. Jordan, 624 So. 2d 41, 1993 La. App. LEXIS 2869 (Sept. 22, 1993).

Based on the traditional role of the district attorney in criminal prosecution and the power of the legislature to vest him with discretionary functions pertaining to criminal prosecution at the initial and subsequent stages of prosecution, the provisions of the habitual offender law, La. Rev. Stat. Ann. § 15:529.1, do not violate Louisiana’s constitutional separation of powers found in La. Const. art. II, § 2. State v. Dorthey, 623 So. 2d 1276, 1993 La. LEXIS 2464 (Sept. 10, 1993).

Because the evidence was not sufficient for a jury to have found that a defendant had the specific intent, as defined in La. Rev. Stat. Ann. § 14:10(1), to influence a police officer’s conduct, his conviction for public intimidation under La. Rev. Stat. Ann. § 14:122 was reversed, and, because his sentence under La. Rev. Stat. Ann. § 15:529.1 as a habitual offender was based in part on that conviction, that sentence was also reversed. State v. Love, 602 So. 2d 1014, 1992 La. App. LEXIS 1527 (May 20, 1992).

Where defendant was convicted of arson, a sentence that imposed a 17 year term of hard labor imprisonment without parole, probation, or suspension of sentence, and after defendant admitted to the allegations, a habitual offender bill was amended because no provision of the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1 sanctioned the disallowance of parole eligibility for defendant, a second felony offender. State v. Combs, 600 So. 2d 751, 1992 La. App. LEXIS 1389 (May 13, 1992), writ of certiorari denied by 604 So. 2d 973, 1992 La. LEXIS 2690 (La. 1992).

Trial court did not have the discretion to find that a defendant was not a habitual offender unless the State failed to meet its burden of establishing that status pursuant to La. Rev. Stat. Ann. § 15:529.1. State v. Franklin, 599 So. 2d 431, 1992 La. App. LEXIS 1362 (May 12, 1992).

La. Rev. Stat. Ann. § 15:529.1(D) implicitly requires the trial court to advise a defendant of his right to remain silent. State v. Wilson, 599 So. 2d 321, 1992 La. App. LEXIS 1980 (May 5, 1992).

Where the trial court failed to advise defendant of his rights prior to accepting his admission to the allegations of the multiple offender bill, in accordance with La. Rev. Stat. Ann. § 15:529.1, the court held that the trial court erred, vacated defendant’s sentence and remanded for resentencing. State v. Taylor, 597 So. 2d 123, 1992 La. App. LEXIS 957 (Mar. 31, 1992).

Defendant’s appeal of the imposition of a multiple offender sentence under La. Rev. Stat. Ann. § 15:529.1 on speedy trial grounds was denied because a two month delay by the State in filing a multiple offender bill after a defendant had been sentenced was held not to be unreasonable because in a sentencing enhancement hearing, the defendant did not have a right to a speedy trial. State v. Williams, 596 So. 2d 399, 1992 La. App. LEXIS 655 (Mar. 17, 1992).

La. Rev. Stat. Ann. § 15:529.1 now requires that multiple convictions on the same day, based on unrelated conduct, be considered individually for sentencing under the habitual offender statute. State ex rel. Mims v. Butler, 590 So. 2d 1155, 1991 La. LEXIS 3375 (Dec. 2, 1991).

Although the state offered no evidence regarding the date on which defendant was discharged on the predicate offense, the trial judge at the multiple bill hearing took judicial notice of defendant’s testimony at trial on the issue, which proved the date of discharge; therefore, the state adequately proved that the statutorily prescribed number of years had not elapsed from the date of discharge on the predicate offense and the commission of the present offense, as required by La. Rev. Stat. Ann. § 15:529.1. State v. Allen, 589 So. 2d 1180, 1991 La. App. LEXIS 2949 (Nov. 14, 1991), writ of certiorari denied in part, amended by 594 So. 2d 884, 1992 La. LEXIS 1120 (La. 1992).

Prosecution could file an habitual offender bill seven months after the defendant was sentenced where the defendant’s sentence was 15 years; there was no statutory prescriptive period and the prosecution was only required to file an habitual offender bill within a reasonable time after knowing the defendant had a prior felony record. State v. Roberts, 588 So. 2d 759, 1991 La. App. LEXIS 2774 (Oct. 29, 1991), writ of certiorari denied by 591 So. 2d 707, 1992 La. LEXIS 429 (La. 1992).

Where defendant was convicted of rape, kidnapping, and robbery and sentenced as a multiple offender, State did not err in not presenting evidence that he was discharged from custody on his prior offense less than five years before the present offense. State v. Falgout, 575 So. 2d 456, 1991 La. App. LEXIS 181 (Jan. 31, 1991).

Multiple convictions obtained the same day for offenses which arose out of one criminal episode should have been considered as one conviction for purposes of applying the habitual offender law in sentencing an armed robbery defendant. State ex rel. Porter v. Butler, 573 So. 2d 1106, 1991 La. LEXIS 191 (Jan. 22, 1991), overruled in part by State v. Shaw, 969 So. 2d 1233, 2007 La. LEXIS 2597 (La. 2007).

Defendant was convicted on July 2, 1986 and sentence imposed on October 30, 1986; the instant offense occurred on January 6, 1989; since only two years and two months had elapsed, the five year “cleansing period” provided by La. Rev. Stat. Ann. § 15:529.1 was not applicable. State v. Jarvis, 569 So. 2d 163, 1990 La. App. LEXIS 2273 (Oct. 16, 1990), writ denied by La. 94-3013, 683 So. 2d 263, 1996 La. LEXIS 3107 (La. Nov. 8, 1996).

Habitual offender bill of information failed to comply with the provisions of La. Rev. Stat. Ann. § 15:529.1 because it did not indicate which of defendant’s three armed robbery convictions was being enhanced. State v. Parker, 552 So. 2d 771, 1989 La. App. LEXIS 2234 (Nov. 14, 1989).

Defendant’s conviction for simple burglary in violation of La. Rev. Stat. Ann. § 14:62 and his adjudication as a habitual offender were affirmed where the trial court’s failure to advise defendant of his privilege against self-incrimination at a habitual offender hearing pursuant to La. Rev. Stat. Ann. § 15:529.1(D) was harmless error; under La. Code Crim. Proc. Ann. art. 921, where a trial court’s actions constituted an error patent, the error need not result in reversal of the conviction if the error was harmless. State v. Mallett, 526 So. 2d 1194, 1988 La. App. LEXIS 543 (Apr. 6, 1988), remanded by 536 So. 2d 1205, 1989 La. LEXIS 417 (La. 1989).

Defendant’s sentence for his driving while intoxicated, third offense conviction was vacated because the State did not present prima facie evidence of the date of discharge through such means as presentation of a warden’s certificate or evidence of equal weight, as required by La. Rev. Stat. Ann. § 15:529.1(C). State v. Bennett, 524 So. 2d 1297, 1988 La. App. LEXIS 734 (Mar. 2, 1988).

Defendant’s multiple offender adjudication was reversed because the court found an error patent on the face of the record; the trial court erred in failing to inform defendant of his statutory right under La. Rev. Stat. Ann. § 15:529.1 to remain silent at his multiple offender hearing. State v. Ray, 521 So. 2d 582, 1988 La. App. LEXIS 609 (Feb. 23, 1988), writ of certiorari denied by 525 So. 2d 1055, 1988 La. LEXIS 1241 (La. 1988).

Defendant’s stipulation to an adjudication as a habitual offender was set aside where he was not advised of his right to remain silent and to refuse to acknowledge the truth of the allegations contained in the enhancement charge, as implicitly required by La. Rev. Stat. Ann. § 15.529.1(D). State v. White, 517 So. 2d 461, 1987 La. App. LEXIS 11010 (Dec. 22, 1987), writ of certiorari denied by 521 So. 2d 1184, 1988 La. LEXIS 518 (La. 1988).

Defendant’s conviction for possession of methamphetamine was affirmed where the court rejected defendant’s contention the State did not prove that the prescribed cleansing period established by La. Rev. Stat. Ann. § 15:529.1(C) had not elapsed; the court found that on the date of defendant’s habitual offender hearing defendant was still under the State’s supervision and, therefore, it was clear that at the time of the habitual offender hearing the period provided by § 15:529.1(C) had not yet even commenced. State v. Battista, 517 So. 2d 1096, 1987 La. App. LEXIS 11213 (Oct. 7, 1987).

Prior guilty plea was properly used to enhance defendant’s sentence where the State introduced the minute entry to prove that in pleading guilty, defendant knowingly, intelligently, and voluntarily waived his rights. State v. Ourso, 502 So. 2d 246, 1987 La. App. LEXIS 8598 (Feb. 4, 1987), writ denied by 505 So. 2d 1138, 1987 La. LEXIS 9132 (La. 1987).

Pursuant to La. Rev. Stat. Ann. § 15:529.1(B), an individual was improperly sentenced as a third felony offender following a conviction for armed robbery because he had not been convicted of the second offense until after the commission of the armed robbery. State v. Franklin, 501 So. 2d 881, 1987 La. App. LEXIS 8487 (Jan. 12, 1987).

State can use a conviction of theft under La. Rev. Stat. Ann. § 14:67 as a predicate offense under La. Rev. Stat. Ann. § 15:529.1, where defendant’s prior conviction under, La. Rev. Stat. Ann. § 14:67 was not an enhancement of a prior felony conviction, but was itself a felony conviction by virtue of its status as a repeated offense. State v. Whittaker, 496 So. 2d 1103, 1986 La. App. LEXIS 7748 (Oct. 9, 1986).

Defendant’s guilty plea from a prior conviction was properly used by the trial court to enhance the sentence on a third offender adjudication pursuant to La. Rev. Stat. Ann. § 15:529.1 although the colloquy of the plea indicated that the judge did not fully advise defendant of the federal constitutional rights that were waived by the entry of a guilty plea; defendant’s plea was found to be knowing and voluntary in light of evidence that defense counsel had reviewed such rights with defendant and a waiver form had been signed by both defendant and legal counsel that specifically set forth the necessary waiver information. State v. Payton, 490 So. 2d 554, 1986 La. App. LEXIS 7119 (June 5, 1986).

Where defendant was convicted of one count each of attempted possession of cocaine, attempted possession of methylphenidate, and attempted possession of codeine stemming from a search of a residence, the trial court erred in enhancing each of the sentences based on defendant’s status as a second offender; where defendant was convicted of more than a single count at the same time, it was error for the trial court to enhance more than one sentence pursuant to a multiple bill. State v. Hayes, 488 So. 2d 1287, 1986 La. App. LEXIS 6869 (May 12, 1986).

Trial court’s finding that defendant was a third-time offender was error because the State did not prove the dates of imprisonment and discharge of two prior offenses and accordingly, it failed to make out a prima facie case under its multiple bill, pursuant to La. Rev. Stat. Ann. § 15:529.1. State v. Killion, 483 So. 2d 1281, 1986 La. App. LEXIS 6101 (Feb. 14, 1986), writ denied by 492 So. 2d 1215, 1986 La. LEXIS 6971 (La. 1986).

Defendant’s 12-year sentence without the benefit of probation, parole, or suspension of sentence for his burglary conviction was illegal; the Habitual Offender Law did not have any requirement that it have been imposed with ineligibility. State v. Williams, 464 So. 2d 451, 1985 La. App. LEXIS 8315 (Feb. 26, 1985).

Sentence of two concurrent prison terms of three years where defendant was charged with one count of unauthorized use of a movable as a habitual offender was illegal; habitual offender status was a penalty enhancement, not a separate crime. State v. Behn, 445 So. 2d 516, 1984 La. App. LEXIS 8008 (Feb. 1, 1984).

Defendant’s conviction for possession of a Schedule II controlled dangerous substance and sentence to life imprisonment as a fourth felony offender under the habitual offender statute, La. Rev. Stat. Ann. § 15:529.1, was affirmed where the court rejected defendant’s contention that his sentence was excessive; the court found that the trial court extensively stated its conclusions for imposing sentence as required by La. Code Crim. Proc. Ann. art. 894.1. State v. Green, 437 So. 2d 302, 1983 La. App. LEXIS 9091 (Aug. 15, 1983).

Where a federal conviction for possession of stolen mail was only a misdemeanor in Louisiana, it could not be used for sentencing enhancement purposes, defendant was improperly sentenced as a third offender, and the case was remanded. State v. Berndt, 416 So. 2d 56, 1982 La. LEXIS 11381 (June 21, 1982).

Because a judge’s sentencing procedure had the effect of giving twice the longest possible sentence, La. Rev. Stat. Ann. § 15:1529.1 did not permit the procedure. STATE v. SHERER, 1982 La. LEXIS 10299 (Mar. 1, 1982).

Trial court was not barred by res judicata from reopening an habitual offender hearing on the State’s motion, after it had found that defendant was not an habitual offender but before sentencing; the ruling was not a definitive judgment, but rather was a finding ancillary to the imposition of sentence and thus interlocutory in nature. State v. Stott, 395 So. 2d 714, 1981 La. LEXIS 7291 (Mar. 2, 1981).

Trial court did not err in admitting into evidence at defendant’s habitual offender hearing uncertified documents purporting to represent a commitment of defendant as a felon; although La. Rev. Stat. Ann. § 15:529.1F provided that the certificate of the warden or other chief officer of a state prison constituted prima facie evidence of a conviction, § 15:529.1F did not preclude the use of other evidence to support the necessary proof of other felony convictions. State v. Muse, 367 So. 2d 789, 1979 La. LEXIS 7280 (Jan. 29, 1979).

Given that the record of the conviction in the case at bar was introduced, which reflected a defendant’s conviction for armed robbery, and it was shown that the defendant was the same person who had been twice convicted of simple burglary, and the trial judge took judicial notice that the defendant was the same person who had been convicted of armed robbery in his court five weeks before, the defendant was properly determined to be an habitual offender under the provisions of the Habitual Offender Act (Act), La. Rev. Stat. Ann. § 15:529.1; the Act was not vague or ambiguous and it did not violate the constitutional prohibition against cruel and unusual punishment. State v. Lee, 364 So. 2d 1024, 1978 La. LEXIS 5464 (Nov. 13, 1978).

Where defendant had previously been convicted of possession of amphetamines in violation of former La. Rev. Stat. Ann. § 40:971 (now La. Rev. Stat. Ann. § 40:966), was arrested for possessing a controlled substance, the district attorney had discretion to charge him with distribution of a controlled dangerous substance in violation of La. Rev. Stat. Ann. § 40:969, but not as a second offender under La. Rev. Stat. Ann. § 40:982, and, after conviction to seek and obtain an enhanced sentence as a multiple offender under La. Rev. Stat. Ann. § 15:529.1. State v. Murray, 357 So. 2d 1121, 1978 La. LEXIS 5827 (Apr. 10, 1978).

Language providing that the punishment for an accessory after the fact shall in no case be greater than one-half of the maximum provided by law for the principal offender does not prohibit the application of the habitual offender law to enhance the penalty of an accessory after the fact. State v. Young, 357 So. 2d 503, 1978 La. LEXIS 7380 (Apr. 10, 1978).

A sentence under La. Rev. Stat. Ann. § 15:529.1 was remanded because it appeared that the trial court imposed two concurrent sentences for the same crime when the multiple offender statute permitted only one sentence. State v. White, 354 So. 2d 1360, 1978 La. LEXIS 5699 (Feb. 10, 1978).

A trial court did not err in finding defendant guilty as an habitual offender under La. Rev. Stat. Ann. § 15:529.1, despite the fact that properly authenticated certificates of defendant’s prior imprisonment were not provided, because proof of defendant’s habitual offender status could be established by other competent evidence, including, as in the instant case, court minutes reflecting defendant’s guilty plea to a previous charge. State v. Barrow, 352 So. 2d 635, 1977 La. LEXIS 6737 (Nov. 14, 1977).

The contention of a defendant who was convicted of armed robbery, that he was improperly denied good time under La. Rev. Stat. Ann. § 15:571.3(C), was without merit; not only did the statute preclude any diminution in sentence for a defendant who was, as in the instant case, an habitual offender under La. Rev. Stat. Ann. § 15:529.1, but the denial of good time was repeatedly held not to constitute cruel and unusual punishment. State v. Hallal, 351 So. 2d 97, 1977 La. LEXIS 6440 (Oct. 10, 1977).

Defendant was erroneously sentenced as a second offender because under La. Rev. Stat. Ann. § 15:529.1, the expiration of the sentence intended to fix the commencement of the five year “cleansing” period was the date of the individual’s actual “discharge” from being subject to penitentiary confinement under the earlier conviction relied upon. State v. Anderson, 349 So. 2d 311, 1977 La. LEXIS 5161 (July 1, 1977).

In an action that adjudicated defendant as a fourth offender following his conviction for simple kidnapping, the trial court erred in failing to treat two theft offenses as one offense because defendant had not been convicted of the first theft prior to the commission of the second theft; the trial court also erred in using a simple escape conviction as a basis for charging defendant as a habitual offender. State v. Taylor, 347 So. 2d 172, 1977 La. LEXIS 5556 (June 20, 1977).

Habitual Offender law was properly invoked in sentencing defendant because five years had not expired since the expiration of the maximum sentence for his prior conviction or defendant’s period of servitude and the date of the crime that formed the basis of the multiple offender charge. State v. Linkletter, 345 So. 2d 452, 1977 La. LEXIS 5625 (Apr. 11, 1977), writ of certiorari denied by 434 U.S. 1016, 98 S. Ct. 733, 54 L. Ed. 2d 760, 1978 U.S. LEXIS 316 (1978).

The procedures set forth in La. Rev. Stat. Ann. § 15:529.1(F) are not the exclusive means by which the identity of a defendant in a multiple offender proceeding may be proven. State v. Jones, 332 So. 2d 461, 1976 La. LEXIS 4234 (May 17, 1976).

Trial judge, during a multiple bill proceeding for a defendant convicted of simple burglary, properly took judicial notice of the fact that defendant was the same individual who had been convicted in the same court of simple burglary approximately two and one-half weeks previously; it was not necessary to comply with the procedures set forth in La. Rev. Stat. Ann. § 15:529.1(F) with respect to the simple burglary conviction. State v. Jones, 332 So. 2d 461, 1976 La. LEXIS 4234 (May 17, 1976).

Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, is not unconstitutional on the grounds that it fails to distinguish between crimes requiring specific intent, general intent, or negligence; the important consideration is the accused’s repetition of criminal acts and not his level of consciousness in performing a single criminal act. State v. Womack, 332 So. 2d 273, 1976 La. LEXIS 5376 (May 17, 1976).

Constitutional requirement that any prosecution of a felony punishable by life imprisonment be initiated by a grand jury indictment, did not apply to the institution of enhanced-penalty proceedings under La. Rev. Stat. Ann. § 15:529.1, after defendant had been convicted of a crime. State v. Alexander, 325 So. 2d 777, 1976 La. LEXIS 5135 (Jan. 19, 1976).

La. Const. art. I, § 17 does not require that multiple offender proceedings under La. Rev. Stat. Ann. § 15:529.1 be tried by a jury. State v. Maduell, 326 So. 2d 820, 1976 La. LEXIS 4887 (Jan. 19, 1976).

La. Const. 1974 art. XIV, § 26, denied retrospective application of the 1974 Louisiana Constitution, thus the pardon provisions of La. Const. 1974 art. IV, § 5(E) did not apply to defendant’s conviction which predated January 1, 1975 for purposes of the multiple offender statute, La. Rev. Stat. Ann. § 15:529.1. State v. Maduell, 326 So. 2d 820, 1976 La. LEXIS 4887 (Jan. 19, 1976).

La. Rev. Stat. Ann. § 15:529.1, which specifically permits the filing of a multiple offender bill of information at any time, either after conviction or sentence, controls over the general provisions regarding a trial court’s jurisdiction to amend a sentence set forth in La. Code Crim. Proc. arts. 881, 916. State v. Maduell, 326 So. 2d 820, 1976 La. LEXIS 4887 (Jan. 19, 1976).

Attorney-client privilege protected any communication made to the attorney during his representation or information obtained as a result of it, but that the privilege did not extend to the fact that he had represented defendant, a matter of public record; the state was permitted to call the attorney who had represented defendant on an earlier charge for the purpose of proving him a second offender subject to an enhanced sentence under La. Rev. Stat. Ann. § 15:529.1. State v. Hayes, 324 So. 2d 421, 1975 La. LEXIS 4823 (Dec. 8, 1975), writ of certiorari denied by 425 U.S. 962, 96 S. Ct. 1747, 48 L. Ed. 2d 207, 1976 U.S. LEXIS 1568 (1976).

••••• Foreign Convictions. — Court did not err in sentencing defendant as a fourth-felony offender for attempted simple burglary because defendant’s testimony established defendant’s identity as the same person convicted in Colorado for a crime that, if committed in Louisiana, would be a felony. State v. Schleve, 775 So. 2d 1187, 2000 La. App. LEXIS 3541 (Dec. 20, 2000), writ denied by La. 2001-0115, 804 So. 2d 647, 2001 La. LEXIS 3841 (La. Dec. 14, 2001), writ denied by La. 2001-0210, 803 So. 2d 983, 2001 La. LEXIS 3843 (La. Dec. 14, 2001), writ of certiorari denied by 537 U.S. 854, 123 S. Ct. 211, 154 L. Ed. 2d 88, 2002 U.S. LEXIS 5675, 71 U.S.L.W. 3238 (2002).

Court properly used defendant’s Arkansas conviction for possession of marijuana to enhance defendant’s habitual offender bill because the same crime would have constituted a felony in Louisiana. State v. Flanagan, 744 So. 2d 718, 1999 La. App. LEXIS 2982 (Oct. 29, 1999).

Where a defendant had been accorded treatment as an adult by an out-of-state court and convicted of a crime which qualified as a felony in Louisiana, the fact that he would have been considered a juvenile in Louisiana did not preclude the use of the conviction as a predicate felony under La. Rev. Stat. Ann. § 15:529.1. State v. Bush, 733 So. 2d 49, 1999 La. App. LEXIS 332 (Feb. 24, 1999), writ denied by La. 99-1010, 747 So. 2d 536, 1999 La. LEXIS 2301 (La. Sept. 3, 1999).

Trial court erred in concluding that defendant’s prior conviction in Oklahoma for larceny from a house, Okla. Stat. tit. 21, § 1435, constituted a felony for the purposes of Louisiana’s habitual offender statute, La. Rev. Stat. Ann. § 15:529.1; the Oklahoma crime of larceny from the house did not require the same proof as Louisiana’s crime of simple burglary, La. Rev. Stat. Ann. § 14:62; thus, the record did not support the trial court’s determination that the Oklahoma crime of larceny from the house corresponded to Louisiana’s offense of simple burglary. State v. Smith, 681 So. 2d 978, 1996 La. App. LEXIS 2225 (Sept. 27, 1996), remanded by La. App. 98-0710, 739 So. 2d 1011, 1999 La. App. LEXIS 1386 (La.App. 1 Cir. Apr. 1, 1999).

Conviction in another state as an adult for felony committed when the defendant was 15 years old constituted a predicate offense for purposes of the Habitual Offender Law because the crime would have been a felony in Louisiana and the defendant was convicted, not adjudicated delinquent. State v. Youngblood, 647 So. 2d 1388, 1994 La. App. LEXIS 3568 (Dec. 22, 1994), writ denied by La. 95-0221, 651 So. 2d 277, 1995 La. LEXIS 791 (La. Mar. 17, 1995).

Given the severe sanction of a mandatory life term at hard labor without benefit of parole, probation, or suspension of sentence, strict construction of La. Rev. Stat. Ann. § 15:529.1(A)(2)(b) dictates a rule that the state may not use a prior conviction from a foreign jurisdiction unless the analogous conduct under Louisiana law would constitute a felony punishable by a sentence of more than 12 years at hard labor. State v. Carouthers, 618 So. 2d 880, 1993 La. LEXIS 1818 (May 24, 1993).

Sentence of life imprisonment under La. Rev. Stat. Ann. § 15:529.1(A)(2)(b) was vacated and remanded for resentencing under § 15:529.1(A)(2)(a) because it was based on prior Texas convictions for felonies that were the equivalent of Louisiana’s simple burglary and robbery and that were not punishable in Louisiana by a sentence of more than 12 years at hard labor. State v. Carouthers, 618 So. 2d 880, 1993 La. LEXIS 1818 (May 24, 1993).

Although a California conviction record was not authenticated as required by La. Rev. Stat. Ann. § 15:529.1(F), it was still admissible to prove the foreign conviction by authority of 28 U.S.C.S. § 1739. State v. Wheatley, 550 So. 2d 724, 1989 La. App. LEXIS 1521 (Aug. 23, 1989), writ denied by 569 So. 2d 979, 1990 La. LEXIS 2766 (La. 1990).

Where the felony that a defendant previously committed in another state was not a felony at the time under Louisiana law, the felony conviction from the other state could not serve as a predicate conviction for application of the habitual offender law at La. Rev. Stat. Ann. § 15:529.1. State v. Glenn, 493 So. 2d 806, 1986 La. App. LEXIS 7534 (Aug. 20, 1986).

Conduct of which defendant was accused and to which she pleaded guilty to under the Texas statute constituted the felony offense of Cruelty to Juveniles as defined at the time of the Texas offense in Louisiana in La. Rev. Stat. Ann. § 14:93, therefore, that foreign offense constituted a felony for purposes of the habitual offender law, La. Rev. Stat. Ann. § 15:529.1. State v. Morris, 429 So. 2d 111, 1983 La. LEXIS 9890 (Feb. 23, 1983).

State could not use a colloquy and guilty plea form, both of which made no reference to defendant’s right against self-incrimination, to prove a prior foreign conviction for sentencing enhancement; the failure of the trial court to independently determine, through a colloquy with defendant, whether defendant fully understood the connotation and consequences of the guilty plea was a substantial defect so that the plea cannot be used as a predicate for enhanced punishment. STATE v. McGINNIS, 1982 La. LEXIS 10992 (May 17, 1982).

Where the trial court used an out of state conviction for sentence enhancement under La. Rev. Stat. Ann. § 15:529.1, the fact that the transcript of defendant’s plea colloquy in the other state may have been destroyed did not relieve defendant of his burden of proving that the colloquy was defective. State v. Smith, 415 So. 2d 930, 1982 La. LEXIS 9985 (Jan. 25, 1982).

An out-of-state guilty plea could not be used to enhance defendant’s sentence; although he was advised of his privilege against self-incrimination when he pleaded guilty in a different court on a different charge, this did not assure that he made a knowing waiver four years later when he was not so advised. State v. McGinnis, 413 So. 2d 1307, 1981 La. LEXIS 10986 (Nov. 16, 1981).

Although not in strict compliance with the statutory formalities of La. Rev. Stat. Ann. § 15:529.1(F), prison records of a foreign conviction and sentence were highly regular and competent to prove defendant’s second offender status. State v. Bernard, 366 So. 2d 1294, 1978 La. LEXIS 5483 (Nov. 13, 1978).

Certificate of the superintendent of a federal prison was prima facie evidence of the imprisonment and discharge under La. Rev. Stat. Ann. § 15:529.1(F). State v. Ralph, 336 So. 2d 836, 1976 La. LEXIS 4338 (June 21, 1976), overruled by State v. Berndt, 416 So. 2d 56, 1982 La. LEXIS 11381 (La. 1982).

••••• Prior Felonies. — Where defendant argued that he was denied his right to due process when he was adjudicated a third habitual offender, as the State failed to prove the predicate convictions required under the multiple bill of information, the appellate court held that the State sufficiently proved not only that defendant was the same person that pled guilty to the predicate convictions but also the existence of the convictions by use of fingerprint evidence, and certified copies of the bills of information, and plea form. State v. Guillard, 902 So. 2d 1061, 2005 La. App. LEXIS 1069 (Apr. 26, 2005), writ denied by La. 2005-1381, 920 So. 2d 233, 2006 La. LEXIS 211 (La. Jan. 13, 2006).

Defendant’s habitual offender sentence of life imprisonment for aggravated burglary, in violation of La. Rev. Stat. Ann. § 14:60, was not in violation of La. Const. art. I, § 20 and the Eighth and Fourteenth Amendments, because even if the appellate court reconsidered its prior ruling on the matter, the evidence of defendant’s childhood and his drug problems did not rebut the presumption of the constitutionality of the sentence. State v. Guillard, 902 So. 2d 1061, 2005 La. App. LEXIS 1069 (Apr. 26, 2005), writ denied by La. 2005-1381, 920 So. 2d 233, 2006 La. LEXIS 211 (La. Jan. 13, 2006).

Contrary to defendant’s argument, he had ample time to prepare for the multiple bill hearing where he was put on notice of the bill prior to the hearing, both at the end of trial when the State filed the bill on January 27, 2004, after which an off-the-record discussion occurred, and again at the original sentencing held on February 10, 2004, when the State indicated it was not ready to go forward on the bill because it had not yet received the proper paperwork pertaining to the prior conviction. The multiple bill hearing was held on April 1, over three months after the bill was filed. State v. Sykes, 900 So. 2d 156, 2005 La. App. LEXIS 1022 (Mar. 9, 2005), writ denied by La. 2006-0719, 938 So. 2d 67, 2006 La. LEXIS 2785 (La. Oct. 6, 2006).

In defendant’s manslaughter case, the court properly adjudicated him a third felony offender where the record demonstrated adequately that defendant was aware he was entitled to a trial by jury in a prior case where, although the trial judge did not specifically say “trial by jury” during the Boykin colloquy, defendant had seen that a jury was present. State v. Brewer, 880 So. 2d 1005, 2004 La. App. LEXIS 2015 (Aug. 20, 2004), writ denied by La. 2004-2509, 896 So. 2d 27, 2005 La. LEXIS 400 (La. Feb. 18, 2005), writ denied by La. 2004-2539, 896 So. 2d 28, 2005 La. LEXIS 401 (La. Feb. 18, 2005).

Trial court properly imposed the life sentence without benefit of probation, parole, or suspension of sentence where defendant did not present evidence showing his claimed unusual circumstances or that he was the exceptional defendant for which downward departure from the statutory maximum of La. Rev. Stat. Ann. § 15:529.1(A)(1)(c)(ii) was warranted; defendant’s propensity toward criminal activity was not assuaged by previous sentencing leniency. State v. Green, 880 So. 2d 179, 2004 La. App. LEXIS 1965 (Aug. 18, 2004), writ denied by La. 2004-2458, 893 So. 2d 84, 2005 La. LEXIS 1238 (La. Feb. 4, 2005).

Trial court committed reversible error when it failed to advise defendant of the right to remain silent in a multiple offender status proceeding because defendant’s status was established by stipulation or admission. State v. Reichard, 880 So. 2d 97, 2004 La. App. LEXIS 1872 (July 27, 2004).

Even though theft could have been punished by the imposition of a fine, a trial court erred by imposing such a fine as part of an enhanced sentence for a habitual offender. State v. Reichard, 880 So. 2d 97, 2004 La. App. LEXIS 1872 (July 27, 2004).

Defendant was not entitled to correction of an illegal sentence under La. Code Crim. Proc. Ann. art. 882(A) because a 33-year sentence was within the legal range prescribed by La. Rev. Stat. Ann. § 14:64(B), the armed robbery statute, and La. Rev. Stat. Ann. § 15:529.1, the habitual offender statute. State v. Donaldson, 880 So. 2d 39, 2004 La. App. LEXIS 1847 (July 14, 2004), writ denied by La. 2004-2056, 891 So. 2d 668, 2005 La. LEXIS 60 (La. Jan. 7, 2005).

Habitual offender adjudication under La. Rev. Stat. Ann. § 15:529.1 was not permitted for a third driving while intoxicated (DWI) offense where defendant also had two prior felony convictions unrelated to his DWI offenses because La. Rev. Stat. Ann. § 14:98(D)(1)(a) specifically required that a third DWI offender receive treatment for a substance abuse disorder, in accordance with the rehabilitative policy expressed in § 14:98(G); pursuant to La. Rev. Stat. Ann. § 14:3, a criminal statute must be construed in light of its context and with reference to the purpose of the provision. State v. Campbell, 877 So. 2d 112, 2004 La. LEXIS 2222 (July 6, 2004).

As defendant had previously been advised of his rights, was represented by counsel, and remained silent when asked whether he understood his rights, the trial court did not have to once again remind him of his right to remain silent at a habitual offender hearing. State v. Gonsoulin, 886 So. 2d 499, 2004 La. App. LEXIS 1621 (June 25, 2004), writ denied by La. 2004-1917, 888 So. 2d 835, 2004 La. LEXIS 3755 (La. Dec. 10, 2004).

Trial court improperly denied defendant parole eligibility when it imposed a habitual offender sentence and defendant’s habitual offender sentence was vacated. State v. Taylor, 875 So. 2d 962, 2004 La. App. LEXIS 1370 (May 26, 2004), writ denied by La. 2004-1649, 888 So. 2d 193, 2004 La. LEXIS 3437 (La. Nov. 19, 2004).

In sentencing defendant for possession of of cocaine, a violation of La. Rev. Stat. Ann. § 40:967(c), defendant had not proven clearly and convincingly that a downward deviation from the mandatory minimum sentence was warranted where he contended that his cocaine addiction and non-violent criminal history warranted a downward deviation from the mandatory minimum. State v. Bailey, 875 So. 2d 949, 2004 La. App. LEXIS 1373 (May 26, 2004), writ denied by La. 2004-1605, 887 So. 2d 476, 2004 La. LEXIS 3545 (La. Nov. 15, 2004), writ of certiorari denied by 546 U.S. 981, 126 S. Ct. 554, 163 L. Ed. 2d 468, 2005 U.S. LEXIS 7932, 74 U.S.L.W. 3273 (2005), writ denied by 976 So. 2d 159, 2008 La. LEXIS 170 (La. 2008).

Despite the fact that documentation of defendant’s out of state conviction for habitual offender sentencing status did not meet the requirements of La. Code Evid. Ann. art. 902 and 904 or La. Rev. Stat. Ann. § 15:1529.1, it established defendant’s identity in the prior conviction through the state’s fingerprint expert and contained a properly authenticated document that indicated defendant was indicted for felonious assault and pled guilty as charged, thus the documentation was properly authenticated. State v. Uloho, 875 So. 2d 918, 2004 La. App. LEXIS 1381 (May 26, 2004), writ denied by La. 2004-1640, 888 So. 2d 192, 2004 La. LEXIS 3434 (La. Nov. 19, 2004).

For the purpose of habitual offender status, defendant’s conviction in Ohio for felonious assault would have constituted a felony if committed in Louisiana because offense would have constituted aggravated battery, which was a felony in Louisiana. State v. Uloho, 875 So. 2d 918, 2004 La. App. LEXIS 1381 (May 26, 2004), writ denied by La. 2004-1640, 888 So. 2d 192, 2004 La. LEXIS 3434 (La. Nov. 19, 2004).

Defendant’s habitual offender sentence of life imprisonment pursuant to La. Rev. Stat. Ann. § 15:529.1 was not unconstitutionally excessive where defendant’s two prior convictions for simple robbery and possession of cocaine with intent to distribute; the trial court was required to impose a life sentence; and defendant’s offenses, as well as the underlying offense, were crimes of violence as contemplated under La. Rev. Stat. Ann. § 14:2(13). State v. Simmons, 875 So. 2d 1018, 2004 La. App. LEXIS 1407 (May 26, 2004), writ denied by La. 2004-1702, 888 So. 2d 194, 2004 La. LEXIS 3439 (La. Nov. 19, 2004).

Multiple offender adjudication did not have to be completed prior to defendant serving the sentence imposed on the underlying offense; the statute indicated that the legislature contemplated a multiple offender proceeding could be brought when defendant is not incarcerated. State v. Muhammad, 875 So. 2d 45, 2004 La. LEXIS 1780 (May 25, 2004).

Following a thorough review of the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, as well as the cases of George, State ex. rel. Williams v. Henderson, and State ex. rel. Glynn v. Blackburn, the Supreme Court of Louisiana concludes there is no reason for it to jurisprudentially provide a bright line deadline by which the habitual offender proceeding must be completed; although the statute has been amended on several occasions since its enactment, the legislature has failed to establish such a time frame. State v. Muhammad, 875 So. 2d 45, 2004 La. LEXIS 1780 (May 25, 2004).

Review of La. Rev. Stat. Ann. § 15:529.1 reveals the absence of a prescriptive time period for completion of a habitual offender proceeding. State v. Muhammad, 875 So. 2d 45, 2004 La. LEXIS 1780 (May 25, 2004).

Defendant’s multiple offender adjudication did not have to have been completed prior to his serving the sentence imposed on the underlying offense where he knew from the date of his original sentencing that the state intended to charge him as a multiple offender; within four months of sentencing the first hearing was conducted and he was resentenced as a multiple offender, and the delay occurred when defendant was adjudicated a fourth felony offender although the only bill of information in the record charging him as a multiple felony offender actually charged him as a third felony offender. State v. Muhammad, 875 So. 2d 45, 2004 La. LEXIS 1780 (May 25, 2004).

In an armed robbery case, defendant’s 49 and one-half years sentence was not excessive or disproportionate considering that defendant helped plan and then participated in the armed robbery, both robbers were armed, the victim was made to first kneel at gunpoint while his money and vehicle were stolen and was taken into a vacant house, ordered to disrobe and put in a closet while defendant made his getaway; further, the sentence was the minimum sentence allowed under the habitual offender law. State v. Green, 873 So. 2d 889, 2004 La. App. LEXIS 1182 (May 12, 2004), writ denied by La. 2004-1795, 888 So. 2d 227, 2004 La. LEXIS 3656 (La. Nov. 24, 2004).

Defendant’s drug conviction and habitual offender sentence were both proper, where the record classified him as a violent offender because one of his predicate convictions was possession of a firearm by a convicted felon; the court remanded the case, however, because there was nothing in the record to show that defendant objected to the trial court’s failure to apprise him of the amended allegations, La. Rev. Stat. Ann. § 15:529.1(D)(1)(a). State v. Packnett, 873 So. 2d 789, 2004 La. App. LEXIS 1076 (Apr. 27, 2004), writ denied by La. 2004-2559, 904 So. 2d 736, 2005 La. LEXIS 2175 (La. June 24, 2005).

In an aggravated burglary case, defendant’s 30-year mid-range sentence as a third felony offender was reasonable and proportionate where defendant had two prior convictions for simple burglary and unauthorized entry of an inhabited dwelling; the trial court adequately complied with La. Code Crim. Proc. Ann. art. 894.1. State v. Haley, 873 So. 2d 747, 2004 La. App. LEXIS 1026 (Apr. 22, 2004), writ denied by La. 2004-2606, 904 So. 2d 728, 2005 La. LEXIS 2189 (La. June 24, 2005).

Defendant convicted of simple burglary was adjudicated to be a third felony offender, and properly sentenced to 24 years at hard labor without benefit of probation, parole, or suspension of sentence; State proved that defendant had two prior guilty plea convictions. State v. Tilmon, 870 So. 2d 607, 2004 La. App. LEXIS 976 (Apr. 14, 2004), writ denied by La. 2004-2011, 888 So. 2d 866, 2004 La. LEXIS 3853 (La. Dec. 17, 2004).

Vacation of defendant’s conviction as a habitual offender was improper where the punishment to have been imposed was that provided by La. Rev. Stat. Ann. § 15:529.1 as it existed on the date that defendant committed the underlying offense. State v. Parker, 871 So. 2d 317, 2004 La. LEXIS 1246 (Apr. 14, 2004).

Where defendant was convicted for the sexual battery of an 11-year-old child one evening while her mother was away, he was properly sentenced to 12 years of imprisonment as a third felony offender. State v. Walton, 872 So. 2d 1221, 2004 La. App. LEXIS 1106 (Apr. 14, 2004).

In a possession of cocaine case where defendant was convicted as a third felony offender, the appellate court found no patent error in the sentencing that required corrective action; the case had been considered by two different trial judges, both of whom determined that defendant should not be sentenced to more than 10 years imprisonment at hard labor as a habitual offender, one of the judge’s further found that a life sentence would have been cruel and unusual and that 10 years was appropriate considering all the circumstance of the case, and the State failed to make the necessary pleadings to place the issue of an illegally lenient sentence before the appellate court. State v. Nichols, 871 So. 2d 590, 2004 La. App. LEXIS 676 (Mar. 30, 2004).

Defendant’s 49 and ½ year sentence for armed robbery as a second felony offender was not constitutionally excessive, where (1) efendant pointed a gun at the night auditors, placing their lives at risk, (2) the victims were terrified and thought that they were going to die, and (3) defendant was a violent man who committed another armed robbery right after the underlying robbery; the fact that his prior conviction was for a non-violent offense did not make his present sentence excessive. State v. Taylor, 880 So. 2d 831, 2004 La. App. LEXIS 690 (Mar. 30, 2004), writ denied by La. 2004-1251, 896 So. 2d 1025, 2005 La. LEXIS 851 (La. Mar. 24, 2005).

Defendant argued that, based on recent legislation eliminating a mandatory life sentence for distribution of heroin, the mandatory minimum sentence of life imprisonment was unconstitutionally excessive; however, defendant failed to make any argument or present any evidence in support of a downward departure from the mandatory minimum life sentence, and accordingly, the appellate court concluded that defendant failed to meet his burden of showing that the mandatory life sentence he received was unconstitutional. State v. Pierre, 869 So. 2d 206, 2004 La. App. LEXIS 306 (Feb. 23, 2004), writ denied by La. 2004-0959, 883 So. 2d 1006, 2004 La. LEXIS 2747 (La. Oct. 1, 2004).

Defendant’s sentence, as a third felony offender under the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, of imprisonment at hard labor for 20 years, without the benefit of probation or suspension, for his conviction of possession with intent to distribute marijuana, was not constitutionally excessive, and in fact, was illegally lenient. State v. Douglas, 868 So. 2d 896, 2004 La. App. LEXIS 307 (Feb. 23, 2004), writ denied by La. 2004-0955, 883 So. 2d 1006, 2004 La. LEXIS 2746 (La. Oct. 1, 2004).

Defendant’s conviction adjudication as a second felony offender were affirmed as defendant did not file a written response challenging the validity of a prior guilty plea as provided by La. Rev. Stat. Ann. § 15:529.1(D)(b), nor did he raise the issues at the habitual offender hearing. State v. Stevenson, 868 So. 2d 811, 2004 La. App. LEXIS 223 (Feb. 10, 2004), writ denied by La. 2004-0721, 882 So. 2d 1166, 2004 La. LEXIS 2861 (La. Sept. 24, 2004), writ denied by La. 2004-0863, 883 So. 2d 1004, 2004 La. LEXIS 2739 (La. Oct. 1, 2004).

Where defendant was convicted of distribution of cocaine and found to be a second felony offender, the trial court’s sentence of 47 years with at hard labor was within the statutory range, and the sentence was not unconstitutional. State v. Stewart, 866 So. 2d 1016, 2004 La. App. LEXIS 73 (Jan. 27, 2004), writ denied by La. 2004-0449, 876 So. 2d 832, 2004 La. LEXIS 2218 (La. June 25, 2004).

In a possession with intent to distribute marijuana case, defendant’s youthful age and non-violent criminal history did not preclude the imposition of a sentence under the Louisiana Habitual Offender Law. State v. Smith, 868 So. 2d 794, 2003 La. App. LEXIS 3727 (Dec. 31, 2003).

Where the transcripts of the arraignment and the habitual offender hearing reflected that the trial court did not advise defendant of any rights relative to an habitual offender proceeding pursuant to La. Rev. Stat. Ann. § 15:529.1(D), including: (1) the right to remain silent; (2) the right to a formal hearing pursuant to La. Rev. Stat. Ann. § 15:529.1(D)(1)(a); and (3) the right to require the State to prove his identity, the finding that defendant was a second felony offender and his enhanced sentence were vacated and the case was remanded to the trial court for a new habitual offender plea, further proceedings, and resentencing. State v. Mason, 862 So. 2d 1077, 2003 La. App. LEXIS 3330 (Dec. 10, 2003).

La. Rev. Stat. Ann. § 15:529.1(C) provided that the Habitual Offender Law was applicable where more than 10 years had elapsed since the expiration of the maximum sentence or sentences of the previous conviction or convictions and the time of the commission of the last felony for which he had been convicted; without documentation regarding defendant’s sentences and prior release date, the state failed to meet its burden of proof at the multiple bill hearing to support defendant’s multiple offender adjudication. State v. Young, 863 So. 2d 658, 2003 La. App. LEXIS 3554 (Dec. 10, 2003).

Defendant’s conviction and sentence as a fourth felony offender for possession of cocaine were both proper where his prior offenses were drug and theft-related offenses, and as such, his recidivist behavior was the type of behavior contemplated by the legislature in its enactment of harsher penalties for repeat felony offenders, particularly in cases involving drug and/or violence. State v. Hills, 866 So. 2d 278, 2003 La. App. LEXIS 3367 (Dec. 9, 2003), writ denied by La. 2004-1322, 899 So. 2d 569, 2005 La. LEXIS 1290 (La. Apr. 22, 2005).

Enhanced sentence imposed by the trial judge was not constitutionally excessive; higher sentences for a second felony offender where the predicate offense was armed robbery had been upheld, and defendant progressed from a non-violent crime to a violent crime that almost killed the victim. State v. Smith, 862 So. 2d 240, 2003 La. App. LEXIS 3264 (Nov. 25, 2003), writ denied by La. 2004-0050, 872 So. 2d 1078, 2004 La. LEXIS 1619 (La. May 7, 2004).

Appellate court amended defendant’s enhanced sentence that originally required the sentence be served without benefit of parole, probation, or suspension of sentence; neither La. Rev. Stat. Ann. § 15:529.1 nor La. Rev. Stat. Ann. § 14:81 provided that defendant’s enhanced sentence be served without benefit of parole. State v. Battaglia, 861 So. 2d 704, 2003 La. App. LEXIS 3274 (Nov. 25, 2003), writ denied by La. 2004-1701, 901 So. 2d 1058, 2005 La. LEXIS 1430 (La. Apr. 29, 2005).

Leniency of the new Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, occurs where a violent offender must now have committed crimes of violence for three of the four convictions including the last committed felony; the punishment is still enhanced for 20 years or more for the four-time recidivist, but the law is now significantly more lenient with regard to the imposition of the mandatory life sentence. State v. Terrell, 858 So. 2d 1282, 2003 La. App. LEXIS 3158 (Nov. 18, 2003), reversed by La. 03-3246, 876 So. 2d 43, 2004 La. LEXIS 1862 (La. June 4, 2004).

Trial court’s reference to the sentencing review panel as the only avenue for relief for a defendant under the new legislative policy of leniency in the new Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, incorrectly discounts the trial court’s primary sentencing role; a trial court has the option, indeed the duty, to reduce such sentence to one that would not be constitutionally excessive in view of the specific facts regarding the offender’s prior offenses and the fact that the legislature has amended the Habitual Offender Law to provide more lenient punishment for drug offenders who commit crimes after June 15, 2001. State v. Terrell, 858 So. 2d 1282, 2003 La. App. LEXIS 3158 (Nov. 18, 2003), reversed by La. 03-3246, 876 So. 2d 43, 2004 La. LEXIS 1862 (La. June 4, 2004).

Trial judge, after advising defendant of his rights and ascertaining his understanding of those rights, vacated defendant’s sentence for distribution of cocaine before imposing the agreed-upon enhanced sentence; the record also contained a corrected minute entry, which reflected that the trial judge vacated the sentence on count three for the specific case number of the underlying felony conviction, such that defendant’s claim that his underlying sentence was not vacated was unfounded. State v. Davis, 861 So. 2d 638, 2003 La. App. LEXIS 3139 (Nov. 12, 2003), writ of certiorari denied by La. 2003-3401, 869 So. 2d 874, 2004 La. LEXIS 1157 (La. Apr. 2, 2004).

Mandatory life sentence imposed by La. Rev. Stat. Ann. § 15:529.1(A)(1)(c)(ii) is presumptively constitutional and should be accorded great deference by the judiciary; hence, defendant’s life sentence, as a fourth felony offender, for aggravated criminal damage to property was upheld. State v. Howard, 859 So. 2d 936, 2003 La. App. LEXIS 2997 (Oct. 31, 2003).

State proved, beyond a reasonable doubt, every essential element of the habitual offender bill under La. Rev. Stat. Ann. § 15:529.1; certified copies of the bills of information from the four prior felonies charged in the habitual offender bill were introduced into evidence, and the State offered certified copies of the court minutes of all four prior felonies, which reflected that defendant was represented by counsel when each guilty plea was taken, and at no time did defendant object or offer evidence reflecting any infringement of his rights or procedural irregularity. State v. Warfield, 859 So. 2d 307, 2003 La. App. LEXIS 2986 (Oct. 29, 2003), writ denied by La. 2004-0152, 893 So. 2d 87, 2005 La. LEXIS 1194 (La. Feb. 4, 2005).

Defendant’s sentence after he was convicted of theft of good valued at over $100 and under $500 was proper in part where he did not commit his latest offense for the purpose of securing money to purchase Thanksgiving dinner as he alleged because the offense occurred on July 13; further, AIDS was not a legislatively recognized mitigating factor for sentencing or for deviation from the mandatory minimum sentence prescribed under the Habitual Offender Law, La. Rev. Stat. Ann. § 15.529.1. State v. Jackson, 860 So. 2d 134, 2003 La. App. LEXIS 2949 (Oct. 28, 2003), writ denied by La. 2003-3506, 870 So. 2d 269, 2004 La. LEXIS 1292 (La. Apr. 8, 2004).

Where a trial court found that defendant was a multiple offender but failed to specify that defendant was a third felony offender, as charged, the sentence was defective because it was not determinate. State v. Olivieri, 860 So. 2d 207, 2003 La. App. LEXIS 2953 (Oct. 28, 2003).

In a case where defendant was convicted, as a principal, of five counts of distribution of cocaine, since the State did not independently prove defendant’s identity, the failure of defendant to be advised of his right to remain silent at the multiple bill hearing was reversible error under La. Rev. Stat. Ann. § 15:529.1; thus, defendant’s adjudication as a second felony offender and the enhanced sentences imposed pursuant to that finding had to be vacated. State v. Staggers, 860 So. 2d 174, 2003 La. App. LEXIS 2974 (Oct. 28, 2003).

Where defendant recognized in defendant’s motion to quash that the Boykin was not defective, and further noted that defendant had already served the full term of defendant’s sentence relative to the predicate conviction, defendant basically acknowledged the finality of the judgment relative to the prior plea and that the state met its initial burden of proof; therefore, defendant failed to prove the allegations in the motion to quash, and the motion was properly denied. State v. Bright, 860 So. 2d 196, 2003 La. App. LEXIS 2975 (Oct. 28, 2003), writ of certiorari denied by La. 2003-3409, 869 So. 2d 875, 2004 La. LEXIS 1159 (La. Apr. 2, 2004).

Defendant was properly sentenced under the Habitual Offender Law in place at the time of his underlying offense; the legislature plainly stated an intention that changes to the sentencing laws would apply prospectively only. State v. Parent, 860 So. 2d 170, 2003 La. App. LEXIS 2948 (Oct. 28, 2003), writ of certiorari denied by La. 2003-0491, 857 So. 2d 472, 2003 La. LEXIS 3172 (La. Oct. 31, 2003), writ denied by La. 2003-3169, 874 So. 2d 171, 2004 La. LEXIS 1820 (La. May 21, 2004).

Because defendant’s 20-year sentence at hard labor for possession of between 28 and 199 grams of cocaine as a second felony offender was illegally lenient under La. Rev. Stat. Ann. § 15:529.1(G) of the Habitual Offender Law and former La. Rev. Stat. Ann. § 40:967(F), the sentence was vacated and remanded for resentencing. State v. Chisley, 860 So. 2d 45, 2003 La. App. LEXIS 2850 (Oct. 15, 2003), writ of certiorari denied by La. 2003-3358, 869 So. 2d 874, 2004 La. LEXIS 1156 (La. Apr. 2, 2004), remanded by La. App. 06-900, 957 So. 2d 226, 2007 La. App. LEXIS 753 (La.App. 5 Cir. Apr. 24, 2007).

Inmate was not entitled to habeas corpus relief on his claim that his manslaughter conviction under La. Rev. Stat. Ann. § 14:31 could not be used as a predicate offense for his multiple offender conviction because the 10-year cleansing period of La. Rev. Stat. Ann. § 15:529.1(C) applied; application of La. Rev. Stat. Ann. § 15:529.1(C) did not violate the ex post facto clause because it did not charge a new crime but merely was a method of increasing punishment of second and subsequent offenders, and because the inmate did not have 10 years without a felony conviction between his release date for the manslaughter conviction and the date he committed his earliest worthless check offense, the state judge properly relied on the manslaughter conviction as a predicate offense. Serio v. Stalder, 2003 U.S. Dist. LEXIS 18625 (Oct. 14, 2003).

Trial court erred in denying defendant’s motion to quash an amended habitual offender bill of information where the multiple bill proceeding was not completed by defendant’s discharge date; the delay was mostly attributable to defendant’s two appeals. State v. Muhammad, 857 So. 2d 1223, 2003 La. App. LEXIS 2656 (Sept. 30, 2003), reversed by, remanded by La. 03-2991, 875 So. 2d 45, 2004 La. LEXIS 1780 (La. May 25, 2004).

State’s filing of a multiple offender bill on the day defendant was sentenced was timely, and this immediately put defendant on notice that one of his sentences would be enhanced. State v. Muhammad, 857 So. 2d 1223, 2003 La. App. LEXIS 2656 (Sept. 30, 2003), reversed by, remanded by La. 03-2991, 875 So. 2d 45, 2004 La. LEXIS 1780 (La. May 25, 2004).

Pursuant to their joint convictions on several drug related felonies, it was unclear which particular sentences the trial judge was vacating, and which individual counts of the two multi-count indictment/informations were being used to enhance their penalties pursuant to La. Rev. Stat. Ann. § 15:529.1, thus, the appellate court vacated the sentences on the multiple bills, and remanded for resentencing. State v. Cooley, 857 So. 2d 1209, 2003 La. App. LEXIS 2655 (Sept. 30, 2003), writ denied by La. 2003-3107, 869 So. 2d 818, 2004 La. LEXIS 803 (La. Mar. 12, 2004).

State’s filing of a multiple offender bill on the day defendant was sentenced was timely; this immediately put defendant on notice that one of his sentences would be enhanced. State v. Muhammad, 857 So. 2d 1223, 2003 La. App. LEXIS 2656 (Sept. 30, 2003), reversed by, remanded by La. 03-2991, 875 So. 2d 45, 2004 La. LEXIS 1780 (La. May 25, 2004).

Where defendant was found guilty of possession of a controlled dangerous substance, cocaine, second offense in violation of La. Rev. Stat. Ann. §§ 40:967(C) and 40:982, because his prior conviction for possession of a controlled dangerous substance was used only once to support his status conviction and was not included in the chain of convictions used in the subsequent habitual offender proceeding under La. Rev. Stat. Ann. § 15:529.1(D)(1)(a), defendant’s position that the State was trying to enhance the penalty as a third offender using a conviction that had already been enhanced was incorrect; therefore, the trial court properly denied defendant’s motion to quash the habitual offender bill. State v. Iverson, 855 So. 2d 835, 2003 La. App. LEXIS 2515 (Sept. 24, 2003), writ denied by La. 2003-2950, 872 So. 2d 510, 2004 La. LEXIS 1744 (La. May 14, 2004).

Defendant’s sentences for his convictions of aggravated battery, aggravated burglary, unauthorized entry of an inhabited dwelling and two counts of false imprisonment while armed with a dangerous weapon were not excessive because they were one-half of the sentencing range; further, he was not entitled to a new multiple bill hearing pursuant to the Habitual Offender Act, La. Rev. Stat. Ann. § 15:529.1, because there was sufficient evidence establishing his second-offender status even in the absence of the sentencing transcript from the multiple offender hearing. State v. Coleman, 857 So. 2d 1085, 2003 La. App. LEXIS 2603 (Sept. 17, 2003), writ denied by La. 2003-3112, 869 So. 2d 818, 2004 La. LEXIS 805 (La. Mar. 12, 2004).

Where defendant pled guilty to a charge of being in possession of stolen things valued at over $500, there was a valid admission to the multiple bill where the trial court advised defendant of the allegations contained in the bill of information, the right to be tried as to the truth thereof, and the right to remain silent, and defendant understood those rights and the 20-year enhanced sentence was not excessive where it was imposed in conformity with a plea agreement which was set forth in the record at the time of the plea; thus, defendant was precluded from raising a claim of excessiveness on appeal. State v. Dixon, 858 So. 2d 16, 2003 La. App. LEXIS 2472 (Sept. 16, 2003), writ denied by La. 2004-1567, 899 So. 2d 566, 2005 La. LEXIS 1320 (La. Apr. 22, 2005).

Where the State filed a habitual offender bill of information and a latent fingerprint examiner testified that the fingerprints taken from defendant prior to the hearing matched the fingerprints on the arrest register, the arrest register was linked to the bill of information containing the same type of offense, name of victim, date of offense, and complaint number, and the State proved that defendant was the same person convicted of the offense. State v. Lyles, 858 So. 2d 35, 2003 La. App. LEXIS 2482 (Sept. 16, 2003).

As defendant’s prior convictions occurred within 10 years of the convictions for which he was adjudicated a fourth felony offender, the trial court was right to find that defendant was a fourth felony offender. State v. Washington, 852 So. 2d 1206, 2003 La. App. LEXIS 2319 (Aug. 20, 2003), writ denied by La. 2003-2652, 872 So. 2d 510, 2004 La. LEXIS 1743 (La. May 14, 2004).

In defendant’s trial for possession with intent to distribute cocaine, trial court did not err in denying defendant’s motion to quash a habitual offender bill where there was no question that the habitual offender bill was timely filed because the State filed it prior to defendant’s original sentencing; the hearing was held 12 months after the original sentencing, well within the 30-year term of imprisonment initially imposed. State v. Fisher, 852 So. 2d 1075, 2003 La. App. LEXIS 2218 (July 29, 2003), writ denied by La. 2003-2545, 872 So. 2d 510, 2004 La. LEXIS 1741 (La. May 14, 2004).

Where defendant argued that his mandatory life sentence under La. Rev. Stat. Ann. § 15:529.1 was constitutionally excessive, and that the trial court failed to comply with the provisions of La. Code Crim. Proc. Ann. art. 894.1 in imposing sentence, the trial judge was correct in stating that the Habitual Offender Law gave the sentencing court no discretion in cases where a life sentence was mandatory, and defendant did not show the special circumstances necessary to rebut the presumption of constitutionality of his life sentence. State v. Fisher, 852 So. 2d 1075, 2003 La. App. LEXIS 2218 (July 29, 2003), writ denied by La. 2003-2545, 872 So. 2d 510, 2004 La. LEXIS 1741 (La. May 14, 2004).

Where defendant was convicted of simple burglary and was adjudicated to have been a second felony offender and sentenced to 12 years at hard labor, the sentence was not unconstitutional excessive where the 12-year sentence was at lower end of sentencing range, defendant could have received up to 24 years of imprisonment, and he had a prior conviction in 1986 for simple robbery. State v. Parker, 853 So. 2d 67, 2003 La. App. LEXIS 2220 (July 29, 2003).

Because defendant failed to file a motion to reconsider sentence, under the provisions of La. Code Crim. Proc. Ann. art. 881.1, or to state specific grounds upon which the motion was based, he was limited to a bare appellate review of his second felony offender sentence of 12 years at hard labor for constitutional excessiveness; the appellate court found that the sentence was not unconstitutional excessive where the 12-year sentence was at lower end of sentencing range, defendant could have received up to 24 years of imprisonment, and he had a prior conviction in 1986 for simple robbery. State v. Parker, 853 So. 2d 67, 2003 La. App. LEXIS 2220 (July 29, 2003).

Failure to advise defendant of his multiple offender rights at the hearing on the motion to correct illegal sentence was harmless error where the State had already proved at the multiple offender hearing that defendant had two prior convictions, and that even though one prior conviction was dropped, the other conviction remained the same. State v. Parker, 853 So. 2d 67, 2003 La. App. LEXIS 2220 (July 29, 2003).

Because the appellate court could not determine from the sentencing proceedings whether the district court imposed impermissible enhanced sentences for both of defendant’s convictions, nor which of the sentences was enhanced under the habitual offender statute, the appellate court had to vacate the sentences imposed for armed robbery and attempted second-degree murder, and remand the case for resentencing. State v. Small, 850 So. 2d 1019, 2003 La. App. LEXIS 1897 (June 27, 2003), writ denied by La. 2003-2202, 865 So. 2d 75, 2004 La. LEXIS 305 (La. Jan. 30, 2004).

Contrary to defendant’s assertion, his six-year sentence at hard labor for unauthorized use of a movable and three-year sentence on each count of simple criminal damage to property, along with the order to pay restitution, were lawful and not unconstitutionally excessive considering that defendant was a high risk for recidivism, was on probation for a prior felony when he committed these crimes, and was in need of correctional treatment that could only be provided by his commitment to an institution. State v. Shaw, 850 So. 2d 868, 2003 La. App. LEXIS 1861 (June 25, 2003).

Defendant stipulated to the habitual offender bill of information, defendant signed and initialed a form entitled WAIVER OF RIGHTS-PLEA OF GUILTY MULTIPLE OFFENDER — La. Rev. Stat. Ann. § 15:529.1, which provided the sentencing range defendant faced, and specified the sentence defendant would receive if defendant “pled guilty,”; thus, defendant was precluded from challenging the habitual offender sentence. State v. Rogers, 850 So. 2d 838, 2003 La. App. LEXIS 1803 (June 19, 2003), writ denied by La. 2003-2137, 865 So. 2d 73, 2004 La. LEXIS 298 (La. Jan. 30, 2004).

Where defendant was found guilty of two counts of unauthorized entry of an inhabited dwelling and was sentenced as a habitual offender to serve seven years at hard labor without benefit of probation, parole, or suspension of sentence, the court struck the part of the sentence that stated a prohibition against parole because under La. Rev. Stat. Ann. § 15:529.1(G), sentences imposed under the habitual offender provisions were to be imposed without benefit of probation or suspension of sentence; hence, it was simply not within the trial court’s authority to impose the sentence without benefit of parole. State v. Roland, 850 So. 2d 738, 2003 La. App. LEXIS 1675 (June 5, 2003), reversed in part by La. 03-1930, 865 So. 2d 692, 2004 La. LEXIS 20 (La. Jan. 16, 2004), writ denied by La. 2003-2395, 867 So. 2d 685, 2004 La. LEXIS 545 (La. Feb. 13, 2004).

When the appellate court remanded for resentencing the trial court’s imposition of a fourth-felony habitual offender life imprisonment sentence it had held only that that sentence had been constitutionally excessive, and the trial court’s subsequent imposition of the minimum mandated 20-year term was not an abuse of the trial court’s broad sentencing discretion where, at the hearing, no evidence was offered by defendant or any witnesses as to special circumstances that would have reduced his sentence. State v. Augillard, 853 So. 2d 17, 2003 La. App. LEXIS 1765 (June 4, 2003), writ denied by La. 2003-2810, 867 So. 2d 685, 2004 La. LEXIS 555 (La. Feb. 13, 2004).

Defendant was not entitled to new a hearing on a multiple bill because he could not claim on appeal that any failure of the State to produce a colloquy of the 1992 plea had denied him the right to prove that the 1992 plea was involuntary; defendant and his attorney had had three months in which to obtain colloquy and he had been put on notice when the multiple bill was filed that the prior plea was going to be used to enhance his sentence. State v. Williams, 849 So. 2d 799, 2003 La. App. LEXIS 1767 (June 4, 2003).

Sentence was vacated and the case was remanded for resentencing because the trial court erred when it found the defendant to be a second felony offender and imposed an enhanced sentence of 20 years at hard labor, without benefit of parole, probation, or suspension of sentence, as pursuant to La. Rev. Stat. Ann. § 15:529.1(G), the trial court could not deny the defendant the benefit of parole. State v. Triche, 848 So. 2d 80, 2003 La. App. LEXIS 1613 (May 28, 2003), writ denied by La. 2003-1979, 864 So. 2d 625, 2004 La. LEXIS 185 (La. Jan. 16, 2004).

There was substantial evidence to rebut the presumption that the mandated life sentence for possession of cocaine with intent to distribute, La. Rev. Stat. Ann. § 40:967(A), was constitutional because: (1) defendant had a supportive family who wanted to help him; (2) defendant was not in possession of a weapon when arrested, had no money in his possession, and was only a petty street drug pusher and not a major drug dealer; (3) defendant was a non-violent offender; (4) defendant admitted to his addiction; and (5) under a change in the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, since his conviction, he would not qualify for a life term under the current law; thus, the the life sentence imposed was not proportionate to the crimes for which he was convicted and the sentence was vacated. State v. Combs, 848 So. 2d 672, 2003 La. App. LEXIS 1634 (May 21, 2003).

Although the trial court properly sentenced defendant to 20 years at hard labor as a habitual felony offender, pursuant to La. Rev. Stat. Ann. § 15:529.1(G), the trial court erred in imposing sentence without benefit of parole; thus, defendant’s sentence was amended to allow parole eligibility. State v. Holloway, 847 So. 2d 200, 2003 La. App. LEXIS 1396 (May 16, 2003), writ of certiorari denied by La. 2003-1720, 861 So. 2d 558, 2003 La. LEXIS 3722 (La. Dec. 19, 2003), writ denied by La. 2003-1929, 861 So. 2d 560, 2003 La. LEXIS 3728 (La. Dec. 19, 2003).

Defendant was represented by counsel at each of his four prior pleas that resulted in felony convictions, the minutes of each of the guilty pleas showed that defendant was advised of his Boykin rights prior to the pleas, and that defendant’s fingerprints matched those of the defendant in the prior convictions; thus, the State carried its burden and presented sufficient information to show that the defendant was the man convicted of the prior felonies and those convictions were valid for habitual offender purposes. State v. Holloway, 847 So. 2d 200, 2003 La. App. LEXIS 1396 (May 16, 2003), writ of certiorari denied by La. 2003-1720, 861 So. 2d 558, 2003 La. LEXIS 3722 (La. Dec. 19, 2003), writ denied by La. 2003-1929, 861 So. 2d 560, 2003 La. LEXIS 3728 (La. Dec. 19, 2003).

Pursuant to La. Rev. Stat. Ann. §§ 15:529.1(A)(1)(c)(i), 40:967(C)(2), 14:27(D)(3), the minimum sentence defendant could receive for attempted possession of cocaine, as a fourth felony offender, was the 20-year sentence imposed by the trial court and defendant failed to clearly and convincingly show that he was exceptional and that the trial court should have departed from the statutory minimum sentence; thus, the imposed minimum sentence was presumed to be constitutional and was not excessive, La. Code Crim. Proc. Ann. art. 881.1. State v. Holloway, 847 So. 2d 200, 2003 La. App. LEXIS 1396 (May 16, 2003), writ of certiorari denied by La. 2003-1720, 861 So. 2d 558, 2003 La. LEXIS 3722 (La. Dec. 19, 2003), writ denied by La. 2003-1929, 861 So. 2d 560, 2003 La. LEXIS 3728 (La. Dec. 19, 2003).

Defendant’s enhanced 110-year sentence and consecutive 99-year sentences on four counts of armed robbery respectively were not unconstitutionally excessive given the seriousness of the crimes, in which the victims’ lives were threatened at gunpoint; the enhanced sentence was in the mid-range of sentences provided under La. Rev. Stat. Ann. § 15:529.1. State v. Sims, 845 So. 2d 1116, 2003 La. App. LEXIS 1206 (Apr. 29, 2003), writ denied by La. 2003-2189, 882 So. 2d 570, 2004 La. LEXIS 2526 (La. Aug. 20, 2004).

Thirty-three year sentence imposed on defendant for possession of marijuana with intent to distribute, as a habitual offender, was not constitutionally excessive, where the term was considerably less than the mandatory minimum; moreover, the record showed that defendant had a more extensive criminal history than was reflected in the habitual offender bill of information, and defendant was apparently on probation at the time he was arrested for the instant offense. State v. Esteen, 846 So. 2d 167, 2003 La. App. LEXIS 1216 (Apr. 29, 2003), writ of certiorari denied by La. 2003-1034, 862 So. 2d 978, 2004 La. LEXIS 50 (La. Jan. 9, 2004).

Defendant’s sentence of 10 years of imprisonment, the maximum term, as a second felony offender, was not constitutionally excessive where it was the same sentence imposed upon him when he had previously been considered a fourth and then a third felony offender; under the 1994 version of La. Rev. Stat. Ann. § 15:529.1, the maximum term of imprisonment was the same for second and third felony offenders who were not eligible for life sentences. State v. Fletcher, 845 So. 2d 1213, 2003 La. App. LEXIS 1217 (Apr. 29, 2003).

Defendant’s sentence of 10 years of imprisonment, the maximum term, as a second felony offender, was not constitutionally excessive; considering his lengthy criminal history and the violence of the instant offense, the appellate court held that the trial judge did not abuse his discretion in sentencing defendant to the maximum term. State v. Fletcher, 845 So. 2d 1213, 2003 La. App. LEXIS 1217 (Apr. 29, 2003).

Defendant’s enhanced sentence was illegally lenient where the trial judge failed to specify that the sentence was not subject to probation or suspension of sentence. State v. Fletcher, 845 So. 2d 1213, 2003 La. App. LEXIS 1217 (Apr. 29, 2003).

In a habitual offender proceeding, a trial court must advise a defendant of his right to remain silent, and of his right to a hearing, at which the state is required to prove the allegations in the habitual offender bill of information pursuant to La. Rev. Stat. Ann. § 15:529.1D(1)(a), and the failure of the trial court and/or defense counsel to advise a defendant of these rights before he enters an admission to the habitual offender bill is reversible error. State v. Williams, 846 So. 2d 22, 2003 La. App. LEXIS 1022 (Apr. 8, 2003).

Trial court did not abuse its discretion in sentencing defendant to four terms of 99 years at hard labor, to be served consecutively, for his convictions of four counts of armed robbery, a second felony offender, because the separate acts of armed robbery logically could not be considered as part of a common scheme or plan, the trial court considered the sentencing guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1, the trial court articulated particular reasons for imposing consecutive sentences for each individual count within the two distinct criminal acts or transactions, and the trial court noted the absence of any mitigating factors to justify any sentence other than the harshest type for the second felony offender. State v. Dempsey, 844 So. 2d 1037, 2003 La. App. LEXIS 1066 (Apr. 2, 2003), writ denied by La. 2003-1917, 876 So. 2d 823, 2004 La. LEXIS 2189 (La. June 25, 2004).

In the court’s review for errors patent under La. Code Crim. Proc. Ann. art. 920, where an underlying felony used as an element of defendant’s previous firearm conviction was used in a multiple bill filed by the state under La. Rev. Stat. Ann. § 15:529.1, this was double enhancement and the court vacated defendant’s multiple offender adjudication and sentence. State v. Dauzart, 844 So. 2d 159, 2003 La. App. LEXIS 713 (Mar. 25, 2003), remanded by La. App. 07-15, 960 So. 2d 1079, 2007 La. App. LEXIS 1030 (La.App. 5 Cir. May 15, 2007).

Failure of a trial court to advise a defendant of his right to a trial and to remain silent is harmless error where multiple offender status is established by competent evidence offered by the state at a hearing, rather than by the admission of the defendant. State v. Evans, 844 So. 2d 111, 2003 La. App. LEXIS 646 (Mar. 11, 2003), remanded by 2009 La. App. LEXIS 2226 (La.App. 5 Cir. Dec. 29, 2009).

Where defendant’s third felony habitual offender adjudication occurred after an amendment to the habitual offender statute, which amendment rendered the penalty enhancement provision not applicable to defendant, defendant’s sentence should have been based on the statute as amended even though the underlying convictions occurred before the amendment to the habitual offender statute. State v. Parker, 845 So. 2d 546, 2003 La. App. LEXIS 505 (Mar. 5, 2003), reversed by, remanded by La. 03-0924, 871 So. 2d 317, 2004 La. LEXIS 1246 (La. Apr. 14, 2004).

Defendant’s 30-year sentence on resentencing after being found guilty of theft and being adjudicated as a third felony offender was proper where the sentence was not unconstitutionally excessive, and was tailored to his culpability, the gravity of the offense, and the circumstances of the case; the prior sentence of life imprisonment was disproportionate to the harm done and shocked one’s sense of justice. State v. Hayes, 845 So. 2d 542, 2003 La. App. LEXIS 510 (Mar. 5, 2003), writ denied by La. 2004-0047, 888 So. 2d 860, 2004 La. LEXIS 3832 (La. Dec. 17, 2004).

Where defendant’s offense of armed robbery occurred in March 1996, defendant was convicted and adjudicated as a third felony offender in August, 2001, and sentenced in November, 2001, La. Rev. Stat. Ann. § 15:529.1, in effect at the time of the adjudication, was applicable to defendant’s habitual offender status, rather than the habitual offender law in effect at the time of the offense. State v. Orange, 2003 La. App. LEXIS 532 (Mar. 5, 2003), substituted opinion at La. App. 2002-0711, 845 So. 2d 570, 2003 La. App. LEXIS 1081 (La.App. 1 Cir. Apr. 11, 2003).

Defendant specifically claimed that the state did not seek habitual offender adjudication against defendant after defendant’s original conviction following his previously entered, and later withdrawn guilty plea, but did so after defendant was found guilty after trial by jury; the district attorney had great discretionary power to file an habitual offender bill under La. Rev. Stat. Ann. § 15:529.1(D), and the use of the habitual offender law did not create a presumption of prosecutorial vindictiveness. State v. Orange, 2003 La. App. LEXIS 532 (Mar. 5, 2003), substituted opinion at La. App. 2002-0711, 845 So. 2d 570, 2003 La. App. LEXIS 1081 (La.App. 1 Cir. Apr. 11, 2003).

Defendant’s conviction pursuant to La. Rev. Stat. Ann. § 40:967 for the attempted possession of cocaine and her sentence as a third felony offender in violation of La. Rev. Stat. Ann. § 15:529.1 were both proper where, although her rap sheet was shown to a witness, he was asked only to confirm her arrest for criminal trespass, which had been a part of the instant offense; further, there was no testimony or reference to any arrests of defendant other than the two offenses arising from the incident for which she was on trial, thus, even if the State should not have been allowed to show the rap sheet to the witness, the trial court did not err in refusing to grant defendant’s request for a mistrial under La. Code Crim. Proc. Ann. art. 771. State v. Holmes, 841 So. 2d 80, 2003 La. App. LEXIS 624 (Feb. 26, 2003).

Defendant’s conviction and sentence for second-degree battery after chasing the victim, who allegedly stole gas from defendant, and striking him in the head, was proper where the trial judge adequately complied with the sentencing guidelines and where the sentencing range for defendant as a second felony offender was two and one-half years to 10 years pursuant to La. Rev. Stat. Ann. § 15:529.1(A)(2)(a); defendant’s sentence was the minimum he could have possibly received. State v. Rasheed, 841 So. 2d 85, 2003 La. App. LEXIS 626 (Feb. 26, 2003).

Pre-amendment version of La. Rev. Stat. Ann. § 15:529.1 applies where the underlying offense is committed before the effective date of 2001 La. Act 403, effective June 15, 2001, even where the sentence is imposed after the effective date of Act 403. State v. Williams, 841 So. 2d 936, 2003 La. App. LEXIS 452 (Feb. 25, 2003).

Under the pre-amendment version of La. Rev. Stat. Ann. § 15:529.1, the mandatory minimum sentence for a defendant with three drug felonies and a violent felony was life imprisonment without benefit of parole, probation, or suspension of sentence. State v. Williams, 841 So. 2d 936, 2003 La. App. LEXIS 452 (Feb. 25, 2003).

Where defendant’s sentence of 30 years at hard labor was illegally lenient, the appellate court had authority under La. Code Crim. Proc. Ann. art. 882 to correct an illegally lenient sentence despite the failure of either party to have raised the issue in the district court or on appeal; however, the court also recognized that art. 882 was permissive and declined to exercise its discretion where the sentence was not excessive. State v. Williams, 841 So. 2d 936, 2003 La. App. LEXIS 452 (Feb. 25, 2003).

Trial judge erred by not allowing the state to use defendant’s prior conviction for illegal carrying of a weapon by a felon as a predicate conviction to find defendant to be a multiple offender and enhance his sentence for possession of cocaine; thus, the trial judge should have found that defendant was a third felony offender subject to a life sentence pursuant to La. Rev. Stat. Ann. § 15:529.1 rather than a second felony offender. State v. Brooks, 841 So. 2d 997, 2003 La. App. LEXIS 460 (Feb. 25, 2003), writ denied by La. 2003-0664, 847 So. 2d 1271, 2003 La. LEXIS 2154 (La. June 27, 2003), remanded by La. App. 04-22, 873 So. 2d 815, 2004 La. App. LEXIS 1036 (La.App. 5 Cir. Apr. 27, 2004).

Under the pre-amendment statute, the mandatory minimum sentence for a defendant convicted of possession of cocaine and with three prior felonies is life imprisonment without benefit of parole, probation, or suspension of sentence; where a trial judge sentenced defendant to 20 years at hard labor, and failed to require that the sentence be served without benefit of parole, probation, or suspension of sentence, defendant’s sentence was, thus, illegally lenient. State v. Davis, 841 So. 2d 952, 2003 La. App. LEXIS 476 (Feb. 25, 2003), writ of certiorari denied by La. 2003-0948, 857 So. 2d 516, 2003 La. LEXIS 3284 (La. Nov. 7, 2003).

Appellate courts have authority under La. Code Crim. Proc. Ann. art. 882 to correct an illegally lenient sentence despite the failure of either party to raise the issue in the district court or on appeal; considering that the trial court gave extensive and specific reasons under Dorthey for deviating from the mandatory minimum sentence, and the State did not challenge the sentence on appeal, the appellate court declined to exercise the discretion provided in art. 882 to correct defendant’s illegally lenient sentence for possession of cocaine as a habitual offender. State v. Davis, 841 So. 2d 952, 2003 La. App. LEXIS 476 (Feb. 25, 2003), writ of certiorari denied by La. 2003-0948, 857 So. 2d 516, 2003 La. LEXIS 3284 (La. Nov. 7, 2003).

Trial judge is empowered to deviate from a mandatory minimum sentence in a habitual offender proceeding if the trial judge were to find that the punishment mandated by La. Rev. Stat. Ann. § 15:529.1 makes no measurable contribution to acceptable goals of punishment or that the sentence amounted to nothing more than the purposeful imposition of pain and suffering and is grossly out of proportion to the severity of the crime; the judge has the option has the option, indeed the duty, to reduce such sentence to one that would not be constitutionally excessive. State v. Davis, 841 So. 2d 952, 2003 La. App. LEXIS 476 (Feb. 25, 2003), writ of certiorari denied by La. 2003-0948, 857 So. 2d 516, 2003 La. LEXIS 3284 (La. Nov. 7, 2003).

Imposition of a life sentence for an armed robbery conviction did not constitute excessive punishment because defendant failed to rebut the presumption of constitutionality by merely showing that the previous felony convictions used for the enhancement were non-violent drug offenses. State v. Stevenson, 839 So. 2d 340, 2003 La. App. LEXIS 79 (Jan. 28, 2003), writ denied by La. 2003-0833, 857 So. 2d 472, 2003 La. LEXIS 3173 (La. Oct. 31, 2003).

Defendant’s conviction for attempted armed robbery was proper where the state met its burden of proving that defendant was a second-felony offender pursuant to La. Rev. Stat. Ann. § 15:529.1(A)(1)(a) because defendant’s testimony was not accepted by the trial judge as being credible and where a subpoena was not accurate in the description of the document requested. State v. Williams, 839 So. 2d 348, 2003 La. App. LEXIS 92 (Jan. 28, 2003), writ denied by La. 2003-0596, 845 So. 2d 1089, 2003 La. LEXIS 1879 (La. June 6, 2003).

Trial court’s patent error, in failing to state that a defendant’s multiple offender sentence was imposed without benefit of probation or suspension under La. Rev. Stat. Ann. § 15:529.1(G), did not require any action on the part of the appellate court, as, under La. Rev. Stat. Ann. § 15:301.1(C), these restrictions were imposed by operation of law. State v. Joseph, 839 So. 2d 103, 2003 La. App. LEXIS 18 (Jan. 14, 2003).

Imprisonment at hard labor for 60 years was not an excessive sentence for a second felony offender who had been convicted of distribution of cocaine within 1000 feet of a school, a violation of La. Rev. Stat. Ann. § 40:981.3. State v. Ruffin, 836 So. 2d 625, 2002 La. App. LEXIS 4144 (Dec. 30, 2002), writ denied by La. 2003-3473, 888 So. 2d 831, 2004 La. LEXIS 3740 (La. Dec. 10, 2004).

La. Rev. Stat. Ann. § 15:529.1(D)(1)(a) required that a defendant be advised of the specific allegations contained in the habitual offender bill and his right to a formal hearing at which the State had to have proved its case for the habitual offender status, and implicit in that requirement was the additional requirement that defendant be advised of his constitutional right to remain silent. State v. Ruffin, 836 So. 2d 625, 2002 La. App. LEXIS 4144 (Dec. 30, 2002), writ denied by La. 2003-3473, 888 So. 2d 831, 2004 La. LEXIS 3740 (La. Dec. 10, 2004).

Failure of the trial court to advise a defendant of his right to a trial and to remain silent was harmless error where the multiple offender status was established by competent evidence offered by the State at the hearing, rather than by the admission of the defendant. State v. Ruffin, 836 So. 2d 625, 2002 La. App. LEXIS 4144 (Dec. 30, 2002), writ denied by La. 2003-3473, 888 So. 2d 831, 2004 La. LEXIS 3740 (La. Dec. 10, 2004).

At the habitual offender sentencing hearing, the trial court specifically stated that it was sentencing defendant under La. Rev. Stat Ann. § 15:529.1(b)(i); however, because one of defendant’s prior felonies, distribution of cocaine, was a violation of the Uniform Controlled Dangerous Substance law which was punishable from five to 30 years at hard labor, defendant should have been sentenced under La. Rev. Stat. Ann. § 15:529.1(b)(ii), which required the imposition of mandatory life imprisonment. State v. Wilson, 833 So. 2d 560, 2002 La. App. LEXIS 3925 (Dec. 18, 2002), writ denied by La. 2003-0216, 842 So. 2d 1100, 2003 La. LEXIS 1464 (La. May 2, 2003), writ of certiorari denied by 540 U.S. 952, 124 S. Ct. 393, 157 L. Ed. 2d 285, 2003 U.S. LEXIS 7517, 72 U.S.L.W. 3267 (2003).

The court concluded that defendant’s sentence as a third felony offender under La. Rev. Stat. Ann. § 15:529.1 was not excessive in violation of La. Const. art. I, § 20 because defendant failed to rebut the presumption that the mandatory minimum sentence was constitutional. State v. Decay, 833 So. 2d 459, 2002 La. App. LEXIS 3676 (Nov. 26, 2002).

Under the former Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1(A)(1)(c)(ii), defendant’s fourth felony, reduced to simple robbery by the court of appeal, still mandated a life sentence, even though defendant’s prior felonies were non-violent; defendant was entitled to have the district court impose the sentence anew, and, in connection therewith, to present evidence and/or argument to the district court judge that a sentence of life imprisonment without the benefit of parole, probation, or suspension of sentence was unconstitutionally excessive, because the prior offenses were non-violent, and because the legislature had since amended the Habitual Offender law to provide a more lenient punishment. State v. Wilson, 836 So. 2d 2, 2002 La. LEXIS 3351 (Nov. 22, 2002), remanded by La. App. 37555, 859 So. 2d 957, 2003 La. App. LEXIS 3041 (La.App. 2 Cir. Nov. 6, 2003).

Where the defendant was convicted of theft of goods valued over $500 and the presentencing investigatory report indicated that defendant had been arrested 50 times as an adult and convicted of 19 offenses in the past 24 years, his sentence of 20 years at hard labor under La. Rev. Stat. Ann. § 15:529.1 was affirmed. State v. Williams, 833 So. 2d 428, 2002 La. App. LEXIS 3691 (Nov. 20, 2002), writ of certiorari denied by La. 2003-0036, 855 So. 2d 307, 2003 La. LEXIS 2772 (La. Oct. 3, 2003).

Applicable “cleansing period” under the 1995 amendment to the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, was ten years; that period had not elapsed between defendant’s previous conviction in 1991, and the instant 1998 conviction for simple burglary, and since defendant qualified to be sentenced as a habitual offender under § 15:529.1, all of his previous offenses, in 1980, 1981, and 1991, were counted, without regard to the time periods between them. State v. Abram, 832 So. 2d 1050, 2002 La. App. LEXIS 3651 (Nov. 13, 2002).

Defendant committed the instant offense on January 8, 2000, committed the previous offense on February 12, 1990, and pled guilty to that offense on August 28, 1990; thus, on the face of the record, less than 10 years had elapsed between the two convictions and defendant’s multiple offender conviction, pursuant to La. Rev. Stat. Ann. § 15:529.1(C) was not vacated. State v. Collins, 826 So. 2d 598, 2002 La. App. LEXIS 2661 (Aug. 21, 2002), writ denied by La. 2002-2490, 847 So. 2d 1254, 2003 La. LEXIS 2147 (La. June 27, 2003).

Application of the 1995 amendment to La. Rev. Stat. Ann. § 15:529.1(C) in effect at the time of a defendant’s later offense and subsequent conviction does not violate the prohibition against ex post facto laws and is not otherwise fundamentally unfair. State v. Everett, 816 So. 2d 1272, 2002 La. LEXIS 1510 (May 14, 2002).

Phrase “any of said 10-year periods” in La. Rev. Stat. Ann. § 15:529.1(C) refers to either (1) the 10-year period occurring between the expiration of the maximum sentence or sentences of the previous conviction or convictions and the time of commission of the last felony, or (2) the 10-year period occurring between the expiration of the maximum sentence or sentences of the previous adjudication or adjudications of delinquency and the time of commission of the last felony. State v. Everett, 816 So. 2d 1272, 2002 La. LEXIS 1510 (May 14, 2002).

Where the State produced the minutes and transcript of the guilty plea colloquy for defendant’s prior offense, which showed that defendant was represented by counsel and that the trial court informed defendant of the right to a jury trial, the right to confront defendant’s accusers, and the privilege against self-incrimination, defendant understood the plea and waived these rights; consequently, the State carried its burden under the habitual offender law, La. Rev. Stat. Ann. § 15:529.1(D)(1)(b), and properly used defendant’s prior guilty plea in the enhancement proceedings. State v. Hill, 796 So. 2d 127, 2001 La. App. LEXIS 2000 (Sept. 26, 2001).

Where the State established that two of defendant’s prior offenses fell within the 10-year cleansing period under La. Rev. Stat. Ann. § 15:529.1(C), but not that defendant was advised of his rights or that he was represented at his third guilty plea, his sentence as a fourth multiple offender was vacated and remanded for resentencing. State v. Morris, 798 So. 2d 1004, 2001 La. App. LEXIS 1936 (Aug. 28, 2001).

Trial court did not err in sentencing defendant as a fourth felony offender pursuant to La. Rev. Stat. Ann. § 15:529.1(A)(1)(c)(ii), (C) because less than 10 years elapsed between each of the first three convictions and the fourth conviction, so the State of Louisiana did not have to prove the absence of a 10-year period between the first and the fourth felony convictions. State v. Wilson, 796 So. 2d 45, 2001 La. App. LEXIS 1905 (Aug. 22, 2001), vacated in part by, remanded by La. 2001-2815, 836 So. 2d 2, 2002 La. LEXIS 3351 (La. Nov. 22, 2002).

In sentencing defendant, the trial court did not err by failing to follow the mandates of La. Code Crim. Proc. Ann. art. 894.1 but merely stating that defendant had been adjudicated a fourth felony offender and that he would receive the mandatory sentence; because simple robbery is a crime of violence pursuant to La. Rev. Stat. Ann. § 14:2(13)(y), and because defendant was adjudicated a fourth felony offender pursuant to the constitutional habitual offender law, he faced a mandatory sentence of life imprisonment without benefits, as required by La. Rev. Stat. Ann. § 15:529.1(A)(1)(c)(ii), so articulating the factors would have been an exercise in futility. State v. Wilson, 796 So. 2d 45, 2001 La. App. LEXIS 1905 (Aug. 22, 2001), vacated in part by, remanded by La. 2001-2815, 836 So. 2d 2, 2002 La. LEXIS 3351 (La. Nov. 22, 2002).

Where defendant twice threatened to kill his victim and where the victim did not know that the gun was unloaded, imposition of a sentence of 49 years at hard labor was not excessive, and the fact that defendant’s prior offense was for a non-violent crime did not warrant a downward departure. State v. King, 804 So. 2d 57, 2001 La. App. LEXIS 2373 (Aug. 22, 2001), writ denied by La. 2001-2794, 822 So. 2d 612, 2002 La. LEXIS 2385 (La. Aug. 16, 2002).

Multiple offender proceeding does not charge a new crime, but is merely a method of increasing the punishment of subsequent offenders; the enhancement of the penalty for habitual offenders convicted of a new felony only addresses itself to the sentencing powers of the trial judge after conviction and has no functional relationship to the innocence or guilt of the instant crime. State v. Davis, 792 So. 2d 126, 2001 La. App. LEXIS 1815 (July 30, 2001).

Fifteen-year sentence imposed pursuant to a multiple bill after defendant was convicted of theft, La. Rev. Stat. Ann. § 14:67.10, was not null and void, but was a valid sentence although the trial court did not vacate the prior sentence; to the extent that the decisions in State v. Dearmas, 606 So. 2d 567 (La. App. 5 Cir. 1992), State v. London, 98-65 (La. App. 5 Cir. 5/27/98), 712 So. 2d 287, writ denied, 98-1903 (La. 11/13/98), and State v. Stokes, 99-1287 (La. App. 5 Cir. 4/12/00), 759 So. 2d 980, writ denied, 00-1219 (La. 2/16/01), were in conflict, the court overruled them. State v. Davis, 792 So. 2d 126, 2001 La. App. LEXIS 1815 (July 30, 2001).

Where the State withdrew a habitual offender bill of information and resentenced defendant as a first felony offender, defendant was not subjected to a more severe sentence because the habitual offender law, La. Rev. Stat. Ann. § 15:529.1G, did not specifically prohibit parole eligibility while the armed robbery statute, La. Rev. Stat. Ann. § 14:64, did. State v. Jackson, 790 So. 2d 720, 2001 La. App. LEXIS 1717 (June 27, 2001).

Defendant’s 15-year sentence under La. Rev. Stat. Ann. § 15:529.1 was the minimum provided by the statute and it was not unconstitutionally excessive because the habitual offender law, under which defendant was sentenced, was found constitutional; thus, the minimum sentence it imposed upon defendant was presumed to be constitutional, particularly as defendant could have been charged as a fourth felony offender but was given leniency when the State agreed to charge him only as a second felony offender. State v. Marino, 804 So. 2d 47, 2001 La. App. LEXIS 1754 (June 27, 2001), writ denied by La. 2001-2287, 823 So. 2d 936, 2002 La. LEXIS 2494 (La. Aug. 30, 2002), writ denied by La. 2002-1036, 840 So. 2d 532, 2003 La. LEXIS 761 (La. Mar. 21, 2003).

Sentence of life imprisonment at hard labor without benefit of parole, probation, or suspension after defendant was found to be a third felony offender with a crime of violence was not constitutionally excessive, despite defendant’s contentions that he did not deserve a life sentence because two of his prior felonies were mid-level thefts, his addiction to cocaine diminished his culpability, and he was not a violent offender under the Habitual Offender Statute; defendant made no showing of exceptional circumstances sufficient to justify a downward departure from the mandatory sentence of life imprisonment. State v. Davis, 786 So. 2d 834, 2001 La. App. LEXIS 837 (Apr. 24, 2001).

Evidence presented by the State reflected a knowing and voluntary guilty plea by defendant to a prior felony where the State presented a minute entry reflecting that defendant, attended by counsel, pleaded guilty as charged, and prior to entering the plea was interrogated by the court as to his right to trial by jury, his right to face his accusers, his right against self-incrimination, and his right to an appeal and answered in the affirmative and announced to the court that he understood those rights; the evidence presented by the State established that defendant’s prior guilty plea was informed and voluntary, and made with an articulation of the three Boykin rights State v. Harris, 787 So. 2d 420, 2001 La. App. LEXIS 1228 (Apr. 18, 2001), writ denied by La. 2001-1626, 813 So. 2d 1101, 2002 La. LEXIS 1887 (La. Apr. 26, 2002).

Identification of a defendant made through the matching of his fingerprints to those found on two arrest registers and the linking of the arrest registers to other documentary evidence was sufficient to establish two convictions, while linking of documents through a defendant’s social security number, date of birth, name, case number, etc., was sufficient to establish identity under La. Rev. Stat. Ann. § 15:529.1; thus, the district attorney’s use of such evidence was sufficient to meet the burden of proving beyond a reasonable doubt any issue of fact and the presumption of regularity of judgment in establishing prior convictions of a defendant being adjudicated as a third-felony habitual offender. State v. Allen, 788 So. 2d 62, 2001 La. App. LEXIS 1177 (Mar. 21, 2001).

Where the State’s documents were sufficient to indicate that the cleansing period did not elapse between any two convictions of a defendant, the State did not have to prove the exact discharge dates; the 1995 amendment to La. Rev. Stat. Ann. § 15:529.1 enlarged the cleansing period to 10 years, which was applied to all the predicate offenses of the defendant. State v. Lewis, 782 So. 2d 662, 2001 La. App. LEXIS 590 (Mar. 7, 2001).

Where a habitual offender bill of information listed the predicate felony offense as carnal knowledge of a juvenile with a plea of guilty to carnal knowledge of a juvenile and the defendant did not offer evidence of an infringement of his rights as to the guilty plea, the reviewing court held that the trial court properly had ruled that the State met its burden of proving the defendant’s habitual offender status as a second felony offender. State v. Bugbee, 781 So. 2d 748, 2001 La. App. LEXIS 332 (Feb. 28, 2001).

Authenticated copy of a bill of information charging the defendant with one count of wrongful possession of cocaine to which the defendant had pled guilty along with court minutes and expert testimony was sufficient to show defendant’s prior adjudication on a felony charge where the defendant did not allege an infringement of his rights or irregularity with respect to the predicate offense guilty plea; these actions by the State established that the defendant was a second felony offender.. State v. Williams, 781 So. 2d 673, 2001 La. App. LEXIS 354 (Feb. 28, 2001).

Where an armed robbery defendant who was also adjudicated as a second offender faced a minimum sentence, with the habitual offender adjudication, of 49 and a half years and a maximum sentence of 198 years without benefit of parole, probation or suspension of sentence but the the trial judge imposed a sentence of 60 years at hard labor without benefit of parole, probation or suspension of sentence, the defendant did not receive an excessive sentence that did not take into account factors such as his youth and lack of education even though the trial court also noted that the defendant displayed a propensity for violence accompanied by a disregard for human life. State v. Williams, 781 So. 2d 673, 2001 La. App. LEXIS 354 (Feb. 28, 2001).

Sentence of 18 years at hard labor for a defendant adjudicated for aggravated burglary and as a second felony offender where the sentencing range was 15 to 60 years at hard labor without benefit of probation or suspension of sentence and the aggravated burglary offense involved the defendant entering a home and pointing a loaded weapon at one of the occupants was held not excessive where the record showed an adequate factual basis for the sentence imposed. State v. Jackson, 781 So. 2d 705, 2001 La. App. LEXIS 357 (Feb. 28, 2001), writ denied by La. 2001-1444, 811 So. 2d 899, 2002 La. LEXIS 924 (La. Mar. 15, 2002), writ denied by La. 2001-1234, 811 So. 2d 898, 2002 La. LEXIS 921 (La. Mar. 15, 2002).

Defendant was properly adjudicated a habitual offender under La. Rev. Stat. Ann. § 15:529.1(D)(1)(b) where the State offered into evidence an authenticated copy of a bill of information charging the defendant with one count of wrongful possession of cocaine, to which defendant had pleaded guilty. State v. Williams, 781 So. 2d 682, 2001 La. App. LEXIS 336 (Feb. 28, 2001).

Sufficient evidence existed to support a finding that defendant was a third-felony offender where the State called an expert witness who identified defendant’s fingerprints as fingerprints from the same person who was convicted of a prior armed robbery and attempted possession of a controlled dangerous substance by fraud, and also offered certified copies of the court minutes of both guilty pleas. State v. Ouzts, 777 So. 2d 1286, 2001 La. App. LEXIS 133 (Feb. 7, 2001), writ denied by La. 2001-0990, 804 So. 2d 630, 2001 La. LEXIS 3818 (La. Dec. 14, 2001).

In stating merely that defendant’s previous sentence was vacated, while enhancing one of defendant’s two sentences, the convictions for which were entered the same day, the trial court erred in leaving the sentence on one of the counts indeterminate in violation of La. Code Crim. Proc. Ann. art. 879; only one count of a multi-count indictment/information can be used to enhance the penalty under La. Rev. Stat. Ann. § 15:529.1 when the convictions are entered on the same day. State v. Fish, 782 So. 2d 1087, 2001 La. App. LEXIS 37 (Jan. 30, 2001), writ denied by La. 2001-0548, 808 So. 2d 337, 2002 La. LEXIS 425 (La. Feb. 1, 2002).

Under La. Code Crim. Proc. Ann. art. 920(2), court committed patent error in sentencing defendant to 40 years at hard labor after adjudicating defendant to be a fourth-felony offender because, under La. Rev. Stat. Ann. § 15:529.1(A)(1)(c)(ii), a sentence of life imprisonment was mandatory. State v. Schleve, 775 So. 2d 1187, 2000 La. App. LEXIS 3541 (Dec. 20, 2000), writ denied by La. 2001-0115, 804 So. 2d 647, 2001 La. LEXIS 3841 (La. Dec. 14, 2001), writ denied by La. 2001-0210, 803 So. 2d 983, 2001 La. LEXIS 3843 (La. Dec. 14, 2001), writ of certiorari denied by 537 U.S. 854, 123 S. Ct. 211, 154 L. Ed. 2d 88, 2002 U.S. LEXIS 5675, 71 U.S.L.W. 3238 (2002).

Because the State failed to show that two predicate offenses fell within the applicable cleansing period of La. Rev. Stat. Ann. § 15:529.1C, defendant’s mandatory life sentence without benefit as a fourth offender was vacated. State v. Boykin, 774 So. 2d 1074, 2000 La. App. LEXIS 2981 (Dec. 6, 2000).

Where defendant did not produce any evidence to suggest the existence of any procedural irregularities in the State’s presentation of his prior guilty pleas, pursuant to La. Rev. Stat. Ann. § 15:529.1(D)(1)(b), he did not show that his trial counsel’s performance was deficient for failing to file a motion to quash a multiple bill of information. State v. Crowell, 773 So. 2d 871, 2000 La. App. LEXIS 2940 (Nov. 21, 2000), writ denied by La. 2001-0045, 802 So. 2d 622, 2001 La. LEXIS 3169 (La. Nov. 16, 2001), writ denied by La. 2001-0907, 826 So. 2d 1112, 2002 La. LEXIS 2901 (La. Oct. 4, 2002).

La. Rev. Stat. Ann. § 15:529.1(G) provides that any habitual offender sentence shall be without the benefit of probation or suspension of sentence. State v. Dawson, 773 So. 2d 263, 2000 La. App. LEXIS 2888 (Nov. 15, 2000).

Transcript of defendant’s sentencing after trial court found defendant to be habitual offender did not reflect that defendant’s original sentence of four years hard labor for possession of cocaine was vacated prior to sentencing as a habitual offender; trial court erred in failing to vacate original sentence. State v. Melbert, 776 So. 2d 499, 2000 La. App. LEXIS 2722 (Nov. 2, 2000).

The sentence range for perjury involving a trial of a matter which may be punished by a life sentence, in accordance with La. Rev. Stat. Ann. § 14:123(C)(1), was not less than 5 years, without benefits, to no more than 40 years; for a second felony offender like the defendant, the range was 20 to 80 years, La. Rev. Stat. Ann. § 15:529.1(A)(1)(a). State v. Griffin, 771 So. 2d 814, 2000 La. App. LEXIS 2657 (Nov. 1, 2000), writ denied by La. 2005-1269, 924 So. 2d 150, 2006 La. LEXIS 546 (La. Feb. 10, 2006).

Enhancement from a misdemeanor to a felony in La. Rev. Stat. Ann. § 14:34:2(B)(2) did not preclude further enhancement under the habitual offender law, La. Rev. Stat. Ann. § 15:529.1. State v. Johnson, 771 So. 2d 798, 2000 La. App. LEXIS 2551 (Oct. 20, 2000), reversed by, remanded by La. 2001-0006, 823 So. 2d 917, 2002 La. LEXIS 1832 (La. May 31, 2002).

Trial court abused its discretion by imposing a sentence less than that mandated by La. Rev. Stat. Ann. § 15:529.1(D)(3) following defendant’s conviction for battery of a police officer in a correctional facility in violation of La. Rev. Stat. Ann. § 14:34.2(B)(2) where he caused the officer serious bodily injury, a broken nose, and where he did not admit his guilt to the present charge or to his earlier charge. State v. Johnson, 771 So. 2d 798, 2000 La. App. LEXIS 2551 (Oct. 20, 2000), reversed by, remanded by La. 2001-0006, 823 So. 2d 917, 2002 La. LEXIS 1832 (La. May 31, 2002).

Where defendant argued that a bill of information charging him as a habitual offender failed to specify that both underlying armed robbery convictions in violation of La. Rev. Stat. Ann. § 14:64 were to be enhanced, defendant’s sentence as a habitual offender on each count was proper because La. Rev. Stat. Ann. § 15:529.1 did not require that a habitual offender bill specify which underlying charge was being enhanced when defendant had been convicted of multiple separate felonies on the same day. State v. Freeman, 770 So. 2d 482, 2000 La. App. LEXIS 2302 (Oct. 11, 2000), writ of certiorari denied by La. 2000-3101, 798 So. 2d 963, 2001 La. LEXIS 2904 (La. Oct. 5, 2001).

After the State established defendant’s prior conviction for second offense DWI, under a recent pronouncement of the court defendant had a burden to establish an infringement of his rights or a procedural irregularity in the taking of the plea; because new rules of constitutional criminal procedure applied retroactively to all cases subject to direct appeal at the time the new rule was announced, the matter was remanded to provide defendant an opportunity to meet the new burden on his motion to quash. State v. Naquin, 769 So. 2d 1170, 2000 La. LEXIS 2435 (Oct. 9, 2000).

Where defendant failed to object to his adjudication as a multiple offender by the trial court and failed to filed a written response to the multiple offender bill as required by La. Rev. Stat. Ann. § 15:529.1(D)(1)(b), appellate review of the adjudication was precluded. State v. Weaver, 770 So. 2d 831, 2000 La. App. LEXIS 2514 (Sept. 27, 2000), writ denied by La. 2000-2994, 799 So. 2d 1147, 2001 La. LEXIS 3902 (La. Oct. 26, 2001).

Trial court did not err in adjudicating defendant to be a fourth felony offender after his robbery conviction because defendant had three prior convictions spanning a period of 13 years, and the documents produced by the State were sufficient to indicate that the cleansing period under La. Rev. Stat. Ann. § 15:529.1(C) did not elapse between any two of his previous convictions. State v. Chisolm, 771 So. 2d 205, 2000 La. App. LEXIS 2515 (Sept. 27, 2000), writ denied by La. 2000-2965, 798 So. 2d 106, 2001 La. LEXIS 2552 (La. Sept. 28, 2001), writ denied by La. 2000-3077, 798 So. 2d 108, 2001 La. LEXIS 2586 (La. Sept. 28, 2001).

While defendant failed to file a written response to a multiple offense bill of information as required by La. Rev. Stat. Ann. § 15:529.1(D)(1)(b), which precluded review of the sufficiency of the evidence to support the prior convictions, the application of an extended cleansing period under amended La. Rev. Stat. Ann. § 15:529.1, enacted after the prior offenses, to link them to the current conviction violated the ex post facto clause. State v. Everett, 770 So. 2d 466, 2000 La. App. LEXIS 2517 (Sept. 27, 2000), reversed by La. 00-2998, 816 So. 2d 1272, 2002 La. LEXIS 1510 (La. May 14, 2002).

Following defendant’s conviction for distributing cocaine, although the trial court properly adjudicated him as a habitual offender and sentenced as a second felony offender under La. Rev. Stat. Ann. § 15:529.1(A)(1)(a), the trial court erred in making defendant’s entire sentence without the benefit of parole; La. Rev. Stat. Ann. § 40:967 only required the first five years to be served without parole. State v. Hunter, 768 So. 2d 687, 2000 La. App. LEXIS 2184 (Sept. 27, 2000), writ denied by La. 2000-3070, 799 So. 2d 1150, 2001 La. LEXIS 3911 (La. Oct. 26, 2001), writ denied by La. 2001-2087, 813 So. 2d 424, 2002 La. LEXIS 1238 (La. Apr. 19, 2002).

Pursuant to La. Rev. Stat. Ann. § 15:529.1(D)(1)(b), the State proved that defendant’s guilty pleas to prior offenses were voluntary where its documents revealed that defendant was represented by counsel when he entered the pleas, that defendant, defendant’s counsel, and the trial judge signed a waiver of rights form, and the waiver of rights form and the minute entry showed that defendant was advised of his rights and the sentencing range for the offense. State v. Dunn, 769 So. 2d 673, 2000 La. App. LEXIS 2492 (Sept. 13, 2000), writ denied by La. 2000-3005, 799 So. 2d 1149, 2001 La. LEXIS 3907 (La. Oct. 26, 2001), writ denied by La. 2000-3035, 799 So. 2d 1149, 2001 La. LEXIS 3909 (La. Oct. 26, 2001).

Defendant’s conviction for child molestation was affirmed and defendant was properly sentenced as a habitual offender since the habitual offender statute had already been held constitutional and sentences imposed thereunder were presumed constitutional. State v. Dillion, 770 So. 2d 13, 2000 La. App. LEXIS 2526 (Sept. 6, 2000), writ denied by La. 2000-2815, 797 So. 2d 50, 2001 La. LEXIS 2814 (La. Sept. 14, 2001).

Defendant preserved his right to raise the issues of whether a trial court advised him of the mandatory and maximum sentences for a predicate offense to which he pled guilty and whether he had a full understanding of the nature of the predicate offense; however, there was no requirement that defendant be advised of the minimum and maximum penalties at the time of his plea, and there was no indication that he did not know to what offense he was pleading guilty. State v. Marshall, 774 So. 2d 244, 2000 La. App. LEXIS 2507 (Aug. 30, 2000), writ denied by La. 2000-3038, 799 So. 2d 1149, 2001 La. LEXIS 3910 (La. Oct. 26, 2001).

Trial court did not violate La. Const. art. I, § 20 when it imposed concurrent sentences of life imprisonment and 35 years at hard labor without benefit of parole, probation, or suspension of sentence following defendant’s conviction on two counts of attempted armed robbery; the record showed that defendant’s conduct demonstrated an amoral disregard for life and property and that defendant was a third felony offender subject to the mandates of the habitual offender law, La. Rev. Stat. Ann. § 15:529.1. Although a co-defendant received three and one-half year sentences, there was no requirement that codefendants receive equivalent sentences. State v. Debrow, 763 So. 2d 791, 2000 La. App. LEXIS 1675 (June 21, 2000), writ denied by La. 2000-2221, 798 So. 2d 957, 2001 La. LEXIS 2957 (La. Oct. 5, 2001).

Defendant could not have been sentenced as a habitual offender under La. Rev. Stat. Ann. § § 15:529.1 as to his conviction for possession of cocaine as the State only showed that defendant was arrested for a prior felony, not that he was convicted of that earlier offense or of any other felony. State v. Gray, 764 So. 2d 1144, 2000 La. App. LEXIS 1461 (May 17, 2000).

Where defendant admitted to his identity as the person who pled guilty in a prior conviction of aggravated sexual battery, but defendant did not admit that the guilty plea was entered knowingly and voluntarily, the State, in a second felony offender adjudication, was required to meet its burden under La. Rev. Stat. Ann. § 15:529.1 to prove the validity of the prior guilty plea. State v. Rice, 758 So. 2d 911, 2000 La. App. LEXIS 704 (Mar. 15, 2000).

Defendant’s claim that the State failed to prove that a guilty plea to a prior felony was knowingly and voluntarily made was not preserved for review on appeal because defendant did not file a written response as required by La. Rev. Stat. Ann. § 15:529.1 and orally objected at hearing only to the finding regarding the “not guilty” language in the minute entry. State v. Rice, 758 So. 2d 911, 2000 La. App. LEXIS 704 (Mar. 15, 2000).

Where a trial court noted a clerical error in the minute entry, which incorrectly stated that defendant pled not guilty, and the trial court would not have sentenced defendant if he had not pled guilty to the charge, the confusion did not prevent the State from meeting its burden, pursuant to La. Rev. Stat. Ann. § 15:529.1, of proving the validity of that prior guilty plea and the trial court correctly adjudicated defendant as a second felony offender. State v. Rice, 758 So. 2d 911, 2000 La. App. LEXIS 704 (Mar. 15, 2000).

La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii) provides for a mandatory sentence of life imprisonment without benefit of parole if the third felony or either of the two prior felonies is defined as a crime of violence or is a violation of the Controlled Dangerous Substances Law punishable by more than 5 years, or any other crime punishable by more than 12 years; thus, defendant’s mandatory life sentence was upheld. State v. Bazile, 757 So. 2d 851, 2000 La. App. LEXIS 683 (Mar. 15, 2000), writ denied by La. 2000-0955, 782 So. 2d 574, 2001 La. LEXIS 855 (La. Mar. 16, 2001).

Following defendant’s convictions for aggravated battery, La. Rev. Stat. Ann. § 14:34, and for second-degree battery, La. Rev. Stat. Ann. §§ 14:33, 14:34.1, the habitual offender bill failed to specify which count was being enhanced under La. Rev. Stat. Ann. § 15:529.1; therefore, in adjudicating and sentencing defendant as a third felony offender, the trial court erred in failing to specify to which of the two offenses the enhanced penalty was being applied; furthermore, trial court erred in adjudicating defendant a habitual offender under § 15:529.1 on the two convictions that arose out of the same criminal episode and were entered on the same date; under § 15:529.1, only one of the convictions should have been enhanced. State v. Wright, 758 So. 2d 301, 2000 La. App. LEXIS 356 (Mar. 1, 2000), writ denied by La. 2000-1614, 786 So. 2d 118, 2001 La. LEXIS 763 (La. Mar. 9, 2001).

Trial court erred in denying parole eligibility when it imposed enhanced sentences under La. Rev. Stat. Ann. § 15:529.1 following defendant’s convictions for aggravated battery, La. Rev. Stat. Ann. § 14:34, and for second-degree battery, La. Rev. Stat. Ann. §§ 14:33, 14:34.1; La. Rev. Stat. Ann. § 15:529.1(G) did not authorize the trial court to impose the sentence without benefit of parole, and the provision under which the trial court stated it was sentencing defendant, La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(i), did not authorize the trial court to deny parole eligibility; furthermore, neither the substantive penalty provision for aggravated battery nor second-degree battery authorized the trial court to impose the sentences without parole eligibility. State v. Wright, 758 So. 2d 301, 2000 La. App. LEXIS 356 (Mar. 1, 2000), writ denied by La. 2000-1614, 786 So. 2d 118, 2001 La. LEXIS 763 (La. Mar. 9, 2001).

Trial court properly complied with La. Code Crim. Proc. Ann. art. 894.1 when it sentenced defendant to 100 years at hard labor on a conviction for armed robbery, La. Rev. Stat. Ann. § 14:64, which was the conviction used to enhance a second felony offender bill under La. Rev. Stat. Ann. § 15:529.1, and when it sentenced defendant to 50 years at hard labor on a conviction for attempted second-degree murder, La. Rev. Stat. Ann. §§ 14:27, 14:30.1. Given the extremely violent nature of the crimes, the sentences were not unconstitutionally severe under La. Const. art. I, § 20. State v. Milton, 751 So. 2d 440, 2000 La. App. LEXIS 103 (Feb. 1, 2000).

Evidence sufficiently established that defendant was the person convicted of the prior felony where the State introduced fingerprints from the reverse side of an arrest register for armed robbery, which was linked to the record of the predicate offense by similarity of name, date of offense, type of offense and name of the victims; the record of the predicate offense contained bills of information, a waiver of rights form, minute entries, and a commitment evidencing the plea to four counts of armed robbery and one count of attempted armed robbery. State v. Perkins, 751 So. 2d 403, 2000 La. App. LEXIS 88 (Jan. 25, 2000), writ denied by La. 2000-0656, 777 So. 2d 476, 2000 La. LEXIS 3519 (La. Dec. 15, 2000).

Where it was clear from a transcript of the sentencing that defendant was sentenced as a habitual offender there was no requirement under La. Rev. Stat. Ann. § 15:529.1D that the sentencing judge use any specific or particular words, such as “defendant is sentenced as a habitual offender.” Canty v. Day, 756 So. 2d 384, 1999 La. App. LEXIS 3731 (Dec. 28, 1999).

Inmate was not entitled to earn good credits while incarcerated because the inmate was sentenced as a “multiple and double offender” which was the same as being sentenced as a “habitual offender;” the court was not required to use the term “habitual offender” in sentencing the innate. Randolph v. Day, 747 So. 2d 772, 1999 La. App. LEXIS 3733 (Dec. 28, 1999).

Defendant’s sentencing as a fourth felony offender was vacated because defendant had not been convicted of a third felony at the time of the current felony. State v. Ball, 748 So. 2d 1249, 1999 La. App. LEXIS 3530 (Dec. 15, 1999), writ denied by La. 2000-0506, 770 So. 2d 364, 2000 La. LEXIS 2800 (La. Oct. 6, 2000).

Where the necessary information with regard to defendant’s prior felony conviction was apparently not available to the district attorney at the time of the filing of the original multiple felony bill of information, the district attorney did not unreasonably delay in filing a third felony offender bill of information under La. Rev. Stat. Ann. § 15:529.1(D). State v. Ball, 748 So. 2d 1239, 1999 La. App. LEXIS 3531 (Dec. 15, 1999), writ denied by La. 2000-0385, 770 So. 2d 360, 2000 La. LEXIS 2820 (La. Oct. 6, 2000).

Where the State failed to prove two of defendant’s four prior felonies alleged in the habitual offender bill of information, but did prove defendant to be a second felony offender, defendant’s sentence as a habitual offender was vacated. State v. Newman, 750 So. 2d 252, 1999 La. App. LEXIS 3606 (Dec. 15, 1999).

Where one defendant had pled guilty to three felonies prior to being charged with armed robbery and second-degree kidnapping, and at the habitual offender hearing, the State introduced copies of the court minutes and the guilty plea colloquies on each of the first defendant’s prior pleas showing that each plea was constitutionally obtained, the State also introduced the bills of information from the three previous offenses, and a fingerprint expert testified that the fingerprints on those three bills matched the prints taken from defendant in open court, the State satisfied its burden of proof required by La. Rev. Stat. Ann. § 15:529.1 to support a finding that the defendant was a fourth felony offender State v. Williams, 747 So. 2d 1256, 1999 La. App. LEXIS 3463 (Dec. 8, 1999), writ denied by La. 2000-0734, 775 So. 2d 441, 2000 La. LEXIS 3322 (La. Nov. 27, 2000), writ denied by La. 2000-0358, 778 So. 2d 588, 2001 La. LEXIS 91 (La. Jan. 5, 2001), writ denied by La. 2000-0360, 778 So. 2d 588, 2001 La. LEXIS 92 (La. Jan. 5, 2001), remanded by 249 Fed. Appx. 340, 2007 U.S. App. LEXIS 23012 (5th Cir. La. 2007).

Where defendant, who was convicted of illegal possession of stolen things, was a fourth felony offender, imposition of the mandatory sentence of life imprisonment did not violate the ex post facto clause because the 10-year cleansing period of La. Rev. Stat. Ann. § 15:529.1(A)(1)(c)(ii), was in effect at the time of the latest offense was controlling, not the five-year cleansing period that had been in effect at the time of the first offense. State v. Carthan, 765 So. 2d 357, 1999 La. App. LEXIS 3487 (Dec. 8, 1999), writ denied by La. 2000-0359, 778 So. 2d 547, 2001 La. LEXIS 156 (La. Jan. 12, 2001).

While it is permissible for the state to introduce certified copies of court records evidencing prior convictions, La. Rev. Stat. Ann. § 15:529.1 requires independent proof that the defendant was the same person identified in the records. State v. Isaac, 762 So. 2d 25, 1999 La. App. LEXIS 3350 (Nov. 17, 1999), writ denied by La. 2000-0239, 781 So. 2d 1255, 2001 La. LEXIS 362 (La. Jan. 26, 2001).

Sentence of life imprisonment as a third felony offender, when the three felonies were purse snatching, was grossly out of proportion to the severity of the crime and was vacated by the appellate court. State v. Webster, 746 So. 2d 799, 1999 La. App. LEXIS 3214 (Nov. 10, 1999), remanded sub nomine State v. Lindsey, La. 99-3256, 770 So. 2d 339, 2000 La. LEXIS 2736 (La. Oct. 17, 2000).

If the punishment mandated by La. Rev. Stat. Ann. § 15:529.1 is constitutionally excessive, the trial court has the option of reducing the sentence to one that would not be constitutionally excessive. State v. Webster, 746 So. 2d 799, 1999 La. App. LEXIS 3214 (Nov. 10, 1999), remanded sub nomine State v. Lindsey, La. 99-3256, 770 So. 2d 339, 2000 La. LEXIS 2736 (La. Oct. 17, 2000).

To prove that a defendant is a habitual offender, the State must establish by competent evidence the prior felony convictions and that defendant is the same person who was convicted of the prior felonies by means such as the testimony of witnesses to the prior crimes, expert testimony matching fingerprints of the accused to those in the record of prior proceedings, or photographs contained in a duly authenticated record, and that the prior convictions fall within the 10-year cleansing period prescribed by La. Rev. Stat. Ann. § 15:529.1(C). State v. Crawford, 749 So. 2d 728, 1999 La. App. LEXIS 3161 (Nov. 10, 1999).

Life sentence imposed on defendant in an habitual offender proceeding after defendant was convicted of aggravated escape in violation of La. Rev. Stat. Ann. § 14:110(C) was vacated, because that offense was not listed in La. Rev. Stat. Ann. § 15:529.1 at the time defendant was convicted. State v. Metoyer, 748 So. 2d 1174, 1999 La. App. LEXIS 3162 (Nov. 10, 1999).

Defendant was properly sentenced under La. Rev. Stat. Ann. § 15:529.1(D)(1)(b) after conviction for armed robbery because the State met its burden of proof at the habitual offender proceeding by introducing the indictment, minutes, and sentencing transcript of defendant’s prior offense, and by establishing through fingerprints that defendant was the same person who previously pled guilty to manslaughter. State v. Owens, 763 So. 2d 628, 1999 La. App. LEXIS 2944 (Oct. 27, 1999).

Defendant was barred from attacking on appeal the validity of prior offenses used in adjudicating him a third felony offender; defendant did not file, within 15 days of his arraignment, a written response denying the allegations set forth in the bill of information, nor did he object at the hearing to the introduction of evidence establishing the existence of the prior convictions. State v. Louis, 744 So. 2d 694, 1999 La. App. LEXIS 2969 (Oct. 27, 1999).

Defendant’s sentence, as a third felony offender, to life imprisonment for his conviction for first-degree robbery was not harsh and excessive; the trial court adequately considered the factors enumerated in La. Code Crim. Proc. Ann. art. 894.1, and the sentence did not shock the court’s sense of justice. State v. Louis, 744 So. 2d 694, 1999 La. App. LEXIS 2969 (Oct. 27, 1999).

Defendant’s enhanced sentence for distribution of cocaine was vacated and the case was remanded for resentencing because the use of both a La. Rev. Stat. Ann. § 14:95.1 conviction, carrying of a firearm by a convicted felon, and an underlying felony used as an element of the firearm conviction to enhance under La. Rev. Stat. Ann. § 15:529.1 constituted double enhancement. State v. Harrison, 743 So. 2d 883, 1999 La. App. LEXIS 2941 (Oct. 27, 1999), writ denied by La. 99-3352, 765 So. 2d 327, 2000 La. LEXIS 1918 (La. June 30, 2000).

Defendant’s guilty plea for possession of cocaine could not be used as a predicate offense for a habitual offender adjudication because under La. Rev. Stat. Ann. § 15:529.1 because the record did not show that defendant expressly and knowingly waived his right to a jury trial and such a free and voluntary waiver could not be presumed. State v. Madison, 743 So. 2d 920, 1999 La. App. LEXIS 2976 (Oct. 27, 1999), reversed by, remanded by La. 2000-0074, 768 So. 2d 593, 2000 La. LEXIS 2333 (La. Aug. 31, 2000), writ denied by La. 2002-0175, 831 So. 2d 274, 2002 La. LEXIS 3575 (La. Nov. 27, 2002).

Sentencing judge’s downward departure from a mandatory life sentence without parole pursuant to La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii) was illegally lenient where defendant’s two prior felony convictions were drug charges and where he committed the instant offense while on probation or parole for his previous offense. State v. Davis, 745 So. 2d 136, 1999 La. App. LEXIS 2989 (Oct. 20, 1999), writ denied by La. 1999-3295, 762 So. 2d 11, 2000 La. LEXIS 1400 (La. May 12, 2000).

Simple possession of cocaine was punishable by imprisonment at hard labor for not more than five years and, accordingly, was a felony that could be used to enhance defendant’s sentence; that portion of La. Rev. Stat. Ann. § 15:529.1 that defined only certain drug violations as “felony-grade” applied only to an offender whose predicate offense was an adjudication of delinquency under the Children’s Code. State v. Davis, 745 So. 2d 136, 1999 La. App. LEXIS 2989 (Oct. 20, 1999), writ denied by La. 1999-3295, 762 So. 2d 11, 2000 La. LEXIS 1400 (La. May 12, 2000).

Judgment adjudicating defendant a fourth felony offender was vacated; the trial court erred in determining that defendant was advised of his rights in prior felony proceedings. State v. Walker, 747 So. 2d 133, 1999 La. App. LEXIS 2492 (Sept. 24, 1999).

Where in a colloquy between the trial judge and a defendant after a guilty plea, the defendant acknowledged the signing of a waiver of rights form and the understanding that the defendant was a second felony offender, and also acknowledged awareness that the trial court would vacate the original sentence and impose a sentence of 20 years at hard labor, and where the record indicated that the defendant was referred to a waiver of rights form that included information regarding the right to a multiple bill hearing and the right to remain silent, the defendant knowingly and intelligently waived his rights and admitted to the prior crime for the purposes of the multiple bill of information under La. Rev. Stat. Ann. § 15:529.1(D); further, the defendant’s admission to the allegations in the multiple offender bill of information relieved the State of the burden of presenting evidence concerning the cleansing period. State v. Bates, 742 So. 2d 1004, 1999 La. App. LEXIS 2428 (Sept. 15, 1999).

Where as part of a habitual offender proceeding, a trial court vacated a defendant’s sentences on each of the three counts which made up the substantive offenses and re-sentenced the defendant to one 20- year sentence as a multiple offender, and the correct procedure would have been to vacate the sentence on only one of the three counts and re-sentence the defendant on that one count as a multiple offender, pursuant to La. Rev. Stat. Ann. § 15:529.1, the court remanded the case to the trial court for resentencing on the two remaining counts. State v. Bates, 742 So. 2d 1004, 1999 La. App. LEXIS 2428 (Sept. 15, 1999).

Conviction for drug dealing as habitual offender was affirmed, because expert testimony, quantity of drugs, and absence of paraphernalia showed intent to distribute, while a prior guilty plea sufficed for habitual finding. La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii). State v. Hollins, 742 So. 2d 671, 1999 La. App. LEXIS 2395 (Aug. 31, 1999), writ denied by La. 1999-2853, 778 So. 2d 587, 2001 La. LEXIS 89 (La. Jan. 5, 2001).

Defendant’s claim that the State failed to prove his prior conviction in the habitual offender hearing was without merit; not only did defendant not object to the manner in which the prior conviction was proved, as set forth in La. Rev. Stat. Ann. § 15:529.1(D)(1)(b), he stipulated that the fingerprints on the information offered in evidence were his, thus conceding his conviction. State v. Greenwell, 746 So. 2d 29, 1999 La. App. LEXIS 2333 (Aug. 18, 1999).

Courts have the power to declare a sentence excessive even if it fell within the statutory limits; a trial court had the authority to reduce a mandatory minimum sentence provided by the multiple offender statute for a particular offense and offender if a sentence would be constitutionally excessive, pursuant to La. Rev. Stat Ann. § 15:529.1(A)(1)(b)(ii). State v. Hannon, 736 So. 2d 323, 1999 La. App. LEXIS 1608 (May 26, 1999), writ denied by La. 99-1911, 751 So. 2d 872, 1999 La. LEXIS 3463 (La. Dec. 17, 1999).

Under La. Rev. Stat. Ann. § 15:529.1(D)(1)(b), defendant was properly sentenced as multiple offender because the State filed a multiple offender bill of information and, thus, carried their burden of proof that defendant was the same person who pleaded guilty to the predicate offense and was a multiple offender, and defendant failed to file a written objection to the bill of information. State v. Noel, 734 So. 2d 168, 1999 La. App. LEXIS 1255 (Apr. 27, 1999), writ denied by La. 99-1478, 748 So. 2d 1158, 1999 La. LEXIS 3007 (La. Oct. 29, 1999).

Defendant was adjudicated as a third felony offender pursuant to La. Rev. Stat. Ann. § 15:529.1 and was sentenced to life imprisonment at hard labor without benefit of parole, probation, or suspension of sentence; defendant was found guilty of theft of goods valued at more than $500. State v. Johnson, 747 So. 2d 61, 1999 La. App. LEXIS 825 (Mar. 31, 1999), writ denied by La. 99-1689, 749 So. 2d 653, 1999 La. LEXIS 3398 (La. Nov. 12, 1999), writ of certiorari denied by 529 U.S. 1114, 120 S. Ct. 1973, 146 L. Ed. 2d 802, 2000 U.S. LEXIS 3265, 68 U.S.L.W. 3711 (2000).

Defendant was properly sentenced as a fourth felony offender in his conviction for possession of cocaine where the predicate offenses were adjudicated within 10 years of the commission of the crime for which he had just been convicted. State v. Gentras, 733 So. 2d 113, 1999 La. App. LEXIS 838 (Mar. 30, 1999), writ denied by La. 99-1302, 748 So. 2d 464, 1999 La. LEXIS 2681 (La. Oct. 15, 1999), writ of certiorari denied, review denied by La. 2003-2734, 885 So. 2d 1126, 2004 La. LEXIS 3316 (La. Nov. 8, 2004), writ denied by La. 2006-0066, 929 So. 2d 1279, 2006 La. LEXIS 1938 (La. June 16, 2006).

Where defendant did not file a written response to the bill of information setting forth with particularity her claim and the factual basis for it as mandated by La. Rev. Stat. Ann. § 15:529.1(D)(1)(b), or challenge the State’s proof of the guilty pleas or their compliance with Boykin at any time before sentence was imposed, she could not raise those issues on appeal to attack her sentence as a third felony offender. State v. Richmond, 734 So. 2d 33, 1999 La. App. LEXIS 554 (Mar. 10, 1999).

Where a defendant had been accorded treatment as an adult by an out-of-state court and convicted of a crime which qualified as a felony in Louisiana, the fact that he would have been considered a juvenile in Louisiana did not preclude the use of the conviction as a predicate felony under La. Rev. Stat. Ann. § 15:529.1. State v. Bush, 733 So. 2d 49, 1999 La. App. LEXIS 332 (Feb. 24, 1999), writ denied by La. 99-1010, 747 So. 2d 536, 1999 La. LEXIS 2301 (La. Sept. 3, 1999).

Defense counsel had an opportunity during multiple offender proceedings to object to the predicate plea based on the trial court’s alleged failure to adequately inform defendant of the maximum sentence exposure; because defendant failed to challenge the validity of the predicate plea with particularity before sentence was imposed, he did not preserve his right to raise the issue on appeal pursuant to La. Rev. Stat. Ann. § 15:529.1(D)(1)(b). State v. Randolph, 731 So. 2d 365, 1999 La. App. LEXIS 407 (Feb. 23, 1999), writ denied by La. 1999-3135, 761 So. 2d 539, 2000 La. LEXIS 1316 (La. May 5, 2000).

Trial judge did not have discretion in whether to sentence defendant to life because, under La. Rev. Stat. Ann. § 15:529.1(A)(1)(B)(ii), where the offense was defendant’s third felony conviction and was a crime of violence under La. Rev. Stat. Ann. § 14:2(3), the Habitual Offender Law was triggered and the life sentence was mandatory. State v. Haynes, 729 So. 2d 104, 1999 La. App. LEXIS 409 (Feb. 23, 1999).

Individual convicted of aggravated burglary was properly adjudicated to be a second felony habitual offender on the basis of a previous Mississippi conviction for aggravated assault under La. Rev. Stat. Ann. § 15:529.1(A)(1) because the predicate crime, if committed in Louisiana, would have been a felony in Louisiana since the conduct constituting aggravated battery and attempted aggravated battery, violations of La. Rev. Stat. Ann. §§ 14:34 and 14:27(A), were necessarily included in the crime of aggravated assault as defined in the Mississippi Code. State v. Hennis, 734 So. 2d 21, 1999 La. App. LEXIS 416 (Feb. 19, 1999), writ denied by La. 99-0783, 747 So. 2d 16, 1999 La. LEXIS 2014 (La. July 2, 1999).

Where the trial court failed to specify which predicate offense was relied upon, and the commission of the second predicate offense occurred before conviction for the first predicate offense, the defendant’s conviction as a multiple offender under La. Rev. Stat. Ann. § 15:529.1 was error. State v. Post, 729 So. 2d 38, 1999 La. App. LEXIS 302 (Feb. 10, 1999).

Defendant was ineligible for parole because he was sentenced as a habitual offender under La. Rev. Stat. Ann. § 15.529.1. State v. Rowell, 729 So. 2d 71, 1999 La. App. LEXIS 304 (Feb. 10, 1999).


Testimony of a defendant’s probation and parole officer who supervised the defendant in connection with three predicate offenses, testimony of a fingerprint expert, and a court clerk’s record for the three predicate offenses, two of which contained not only minute entries but also “perfect” Boykin transcripts, was sufficient to prove that a defendant was fourth felony offender under La. Rev. Stat. Ann. § 15:529.1. State v. Williams, 729 So. 2d 14, 1999 La. App. LEXIS 309 (Feb. 10, 1999).

Where a defendant was convicted of attempted simple burglary, which according to La. Rev. Stat. Ann. §§ 14:27(D)(3) and 14:62, was punishable by a maximum of six years’ imprisonment, but the defendant was adjudicated a fourth felony offender and thus faced a sentencing exposure of minimum of 20 years under La. Rev. Stat. Ann. § 15:529.1(A)(1)(c)(i), the sentence of 20 years was not constitutionally excessive as the trial judge could have imposed a life sentence, the sentence imposed was the statutory minimum, and the trial court’s consideration of the defendant’s prior criminal activity was not limited to convictions. State v. Williams, 729 So. 2d 14, 1999 La. App. LEXIS 309 (Feb. 10, 1999).

Where defendant was adjudicated a fourth felony offender based on predicate convictions in 1981, 1984, and 1993, and La. Rev. Stat. Ann. § 15:529.1(C) provided in 1995, at the time of defendant’s offenses, that the habitual offender statute would not have been applicable in cases where more than seven years had elapsed since the expiration of the maximum sentence of the previous conviction and the present felony offense, defendant’s argument that the five year cleansing period of La. Rev. Stat. Ann. § 15:529.1(C) in effect at the time of his previous convictions should have been applied was without merit. State v. Brady, 727 So. 2d 1264, 1999 La. App. LEXIS 287 (Feb. 3, 1999), altered by La. App. 97-1095, 727 So. 2d 1264, 1999 La. App. LEXIS 733 (La.App. 4 Cir. Mar. 16, 1999).

Defendant was convicted of distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A) and was properly sentenced as a second felony offender, pursuant to La. Rev. Stat. Ann. § 15:529.1 because he was adequately advised of his rights before he admitted the allegations contained in the multiple offender bill of information. State v. Francis, 727 So. 2d 1235, 1999 La. App. LEXIS 146 (Jan. 26, 1999), writ denied by La. 99-0671, 746 So. 2d 597, 1999 La. LEXIS 1784 (La. June 25, 1999).

Defendant was properly sentenced as a habitual offender, where the State introduced copies of the bills of information in two prior cases, and where the State included fingerprints with a signed certificate as required by La. Code Crim. Proc. Ann. art. 871(C). State v. Barthelemy, 726 So. 2d 1085, 1999 La. App. LEXIS 59 (Jan. 20, 1999), writ denied by La. 99-0490, 747 So. 2d 533, 1999 La. LEXIS 2308 (La. Sept. 3, 1999).

Trial court improperly sentenced defendants to 10 years at hard labor after their convictions for attempted armed robbery where defendants were second offenders and the minimum penalty for armed robbery under the habitual offender statute, La. Rev. Stat. Ann. § 15:5291, was 24.75 years at hard labor; defendants’ ages of 23 and 26 did not make them youthful offenders despite their immaturity, the attempted robbery was premeditated, and defendants savagely beat the victim. State v. Gass, 728 So. 2d 896, 1999 La. App. LEXIS 42 (Jan. 20, 1999), remanded by La. App. 31976, 741 So. 2d 112, 1999 La. App. LEXIS 1315 (La.App. 2 Cir. May 5, 1999).

Evidence of defendant’s prior convictions for drug and violence related offenses supported his sentence as an habitual offender under the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1; the trial judge did not err by sentencing defendant only once as an habitual offender. State v. Hills, 727 So. 2d 1215, 1999 La. App. LEXIS 64 (Jan. 20, 1999).

Defendant’s sentence of 15 years’ imprisonment, following a conviction for second-degree battery, as a habitual offender under La. Rev. Stat. Ann. § 15:529, was illegal where the State listed more than four prior felony convictions, but failed to state which offenses were being used as the basis for the multiple bill charge, and neither of the two most recent predicate offenses listed on the multiple bill were crimes of violence, crimes for a violation of the controlled substance law punishable by imprisonment for more than five years, or crimes punishable by imprisonment for more than 12 years. State v. Ballay, 727 So. 2d 1199, 1999 La. App. LEXIS 112 (Jan. 13, 1999), writ denied by La. 99-0437, 745 So. 2d 18, 1999 La. LEXIS 1851 (La. June 18, 1999).

Sentencing defendant as a multiple offender pursuant to La. Rev. Stat. Ann. § 15:529.1 was improper even though he pleaded guilty to the multiple bill because the sentencing court failed to meet its duty under La. Rev. Stat. Ann. § 15:529.1(D)(1) of advising defendant of his right to remain silent and to have a formal hearing at which the State had the burden of proving multiple offender status. State v. Donaldson, 726 So. 2d 1003, 1999 La. App. LEXIS 54 (Jan. 9, 1999).

Sentence of defendant as a fourth felony offender was vacated pursuant to La. Rev. Stat. Ann. § 15:529.1(C), where eight years elapsed between the date that defendant committed his third felony and his second felony conviction, and the State failed to make a showing or to offer any evidence of the dates on which defendant was discharged from custody. State v. Raymond, 718 So. 2d 1010, 1998 La. App. LEXIS 2468 (Aug. 25, 1998), writ denied by La. 99-0110, 741 So. 2d 30, 1999 La. LEXIS 1476 (La. May 7, 1999).

Sentence imposed against an individual convicted of simple burglary under a multiple bill pursuant to La. Rev. Stat. Ann. § 15:529.1(D)(3) was vacated because the trial court was required to vacate an original sentence that had been imposed for the conviction before it imposed the sentence under the multiple bill. State v. Taylor, 719 So. 2d 75, 1998 La. App. LEXIS 2535 (July 29, 1998).

The State cannot support a habitual offender bill of information under La. Rev. Stat. Ann. § 15:529.1 against a person who is convicted under the firearm statute by using the same felony conviction that supported a La. Rev. Stat. Ann. § 14:95.1 offense in the bill of information. State v. President, 715 So. 2d 745, 1998 La. App. LEXIS 1734 (July 20, 1998), writ denied by La. 98-2115, 729 So. 2d 590, 1998 La. LEXIS 3941 (La. Dec. 11, 1998), writ denied by La. 2001-1441, 798 So. 2d 114, 2001 La. LEXIS 2567 (La. Sept. 28, 2001), writ denied by La. 2001-0089, 798 So. 2d 109, 2001 La. LEXIS 2573 (La. Sept. 28, 2001).

Where defendant was sentenced as a fourth felony offender pursuant to La. Rev. Stat. Ann. § 15:529.1, the sentence was patently erroneous under § 15:529.1(D)(3) because the trial court failed to vacate the original sentence before imposing the enhanced sentence on the multiple bill and rendered the enhanced sentence void. State v. London, 712 So. 2d 287, 1998 La. App. LEXIS 1381 (May 27, 1998), writ denied by La. 98-1903, 730 So. 2d 933, 1998 La. LEXIS 3428 (La. Nov. 13, 1998), overruled by State v. Davis, La. App. 01-123, 792 So. 2d 126, 2001 La. App. LEXIS 1815 (La.App. 5 Cir. July 30, 2001).

Where defendant was convicted of simple burglary, the trial court committed patent error under La. Rev. Stat. Ann. § 15:529.1 because it failed to inform defendant of the prescriptive period for post conviction relief. State v. London, 712 So. 2d 287, 1998 La. App. LEXIS 1381 (May 27, 1998), writ denied by La. 98-1903, 730 So. 2d 933, 1998 La. LEXIS 3428 (La. Nov. 13, 1998), overruled by State v. Davis, La. App. 01-123, 792 So. 2d 126, 2001 La. App. LEXIS 1815 (La.App. 5 Cir. July 30, 2001).

Insufficient evidence existed to support the adjudication of defendant as a fourth felony offender where the State alleged that he pled guilty to simple burglary on one occasion, but the evidence did not show the existence of the simple burglary plea or that defendant was represented by counsel at the time he allegedly entered the plea. State v. Windham, 712 So. 2d 1057, 1998 La. App. LEXIS 1378 (May 27, 1998), writ denied by La. 99-1110, 744 So. 2d 627, 1999 La. LEXIS 1670 (La. June 4, 1999).

Defendant’s sentence violated the Ex Post Facto clauses in USCSConst. Art. I, § 10, Cl 1 and La. Const. art. I, § 23 because he was sentenced under a version of the multiple offender statute, La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii), that did not become effective until after he committed the simple robbery offense at issue. State v. Robinson, 713 So. 2d 828, 1998 La. App. LEXIS 1372 (May 27, 1998), writ denied by La. 98-1770, 727 So. 2d 444, 1998 La. LEXIS 3312 (La. Nov. 6, 1998).

A defendant was subject to a mandatory life sentence as a third offender convicted of aggravated burglary, in accordance with La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii), because defendant failed to present substantial evidence to rebut the presumption of constitutionality of the sentence. State v. Francis, 715 So. 2d 457, 1998 La. App. LEXIS 810 (Apr. 15, 1998), writ denied by La. 98-2360, 737 So. 2d 741, 1999 La. LEXIS 560 (La. Feb. 5, 1999).

Resentencing was proper where the State attempted to impose an enhanced sentence by adjudicating the accused as a triple felony offender by using convictions contained in an indictment, which had been entered for the same day; however, pursuant to La. Rev. Stat. Ann. § 15:529.1, only one count of a multi-count indictment/information could be used to enhance the penalty when the convictions were entered on the same day. State v. Stack, 710 So. 2d 841, 1998 La. App. LEXIS 829 (Apr. 15, 1998).

Where defendant was adjudged to be a second felony habitual offender, the determination was in error; multiple convictions obtained on the same day for offenses arising out of one criminal episode should have been considered as one conviction for purposes of sentencing under the habitual offender law. State v. Francis, 709 So. 2d 834, 1998 La. App. LEXIS 311 (Feb. 20, 1998), writ denied by La. 98-1054, 719 So. 2d 57, 1998 La. LEXIS 1520 (La. May 8, 1998), writ denied by La. 98-0887, 723 So. 2d 961, 1998 La. LEXIS 2547 (La. Sept. 4, 1998).

Prisoner’s sentence as a multiple offender was upheld because the State met its burden to prove the existence of the prisoner’s three prior guilty pleas to felonies and the prisoner’s representation by counsel at the time he entered the pleas; the burden then shifted to the prisoner, who offered no proof to support his claim that he was not advised of his constitutional rights when he made the prior guilty pleas. State v. Scamardo, 708 So. 2d 1126, 1998 La. App. LEXIS 289 (Feb. 11, 1998), writ denied by La. 98-0672, 724 So. 2d 204, 1998 La. LEXIS 2254 (La. July 2, 1998), writ denied by La. 2001-1061, 805 So. 2d 1185, 2002 La. LEXIS 84 (La. Jan. 4, 2002).

Defendant’s enhanced sentence without benefit of parole for possession of cocaine with intent to distribute, in violation of La. Rev. Stat. Ann. § 40:967(A), was reversed because § 40:967(A) did not provide for the imposition of sentence without benefit of parole for a second habitual offense, and La. Rev. Stat. Ann. § 15:529.1(G) only provided for the imposition of sentence without benefit of probation and suspension of sentence, not parole. State v. Williams, 708 So. 2d 1123, 1998 La. App. LEXIS 283 (Feb. 11, 1998), writ denied by La. 98-0695, 724 So. 2d 205, 1998 La. LEXIS 2259 (La. July 2, 1998).

Sufficient evidence supported a judgment that adjudicated defendant a third felony offender in accordance with La. Rev. Stat. Ann. § 15:529.1; although the State failed to prove the discharge date for the conviction on defendant’s first predicate felony, the State was not required to prove such date because less than five years had elapsed between the conviction on the first predicate felony and the commission of the second predicate felony. State v. Issac, 702 So. 2d 320, 1997 La. App. LEXIS 2632 (Oct. 28, 1997), writ denied by La. 98-0200, 719 So. 2d 460, 1998 La. LEXIS 1672 (La. May 15, 1998).

Defendant was barred from directly attacking the validity of prior offenses on appeal where he was adjudicated a fourth felony offender after he was convicted by a jury of simple escape and he failed to to file a written response denying the allegations set forth in the bill of information within 15 days of arraignment; under La. Rev. Stat. Ann. § 15:529.1 D(1) in order for the offender to deny he should file particular objections to the information within 15 days to file particular objections to the information, and any challenge to the previous conviction or adjudication of delinquency not made before sentence was imposed could not thereafter be raised to attack the sentence. State v. Jones, 700 So. 2d 1034, 1997 La. App. LEXIS 2296 (Sept. 24, 1997).

Where the defendant’s prior felonies were relative felonies that did not require hard labor, the habitual offender provisions of La.Rev. Stat. Ann. § 15:529.1 still applied and he was properly sentenced to 10 years of hard labor. State v. Burns, 699 So. 2d 1179, 1997 La. App. LEXIS 2281 (Sept. 24, 1997), reversed by, remanded by La. App. 35267, 800 So. 2d 106, 2001 La. App. LEXIS 2443 (La.App. 2 Cir. Oct. 31, 2001).

State’s multiple bill predicated on a defendant’s prior conviction in 1984 was proper because a legislative amendment to La. Rev. Stat. Ann. § 15:529.1(C) increasing the cleansing period to 10 years on a multiple bill did not violate the Ex Post Facto Clause and did not eliminate any defense available to the defendant when he committed his second offense. State v. Brinson, 699 So. 2d 510, 1997 La. App. LEXIS 2166 (Sept. 3, 1997), writ denied by La. 97-2452, 717 So. 2d 1137, 1998 La. LEXIS 1351 (La. Apr. 9, 1998).

Defendant’s adjudication as a fourth felony offender was vacated and remanded because the State failed in its burden, under La. Rev. Stat. Ann. § 15:529.1(D)(1)(b), of proving the existence of the prior guilty pleas and that defendant was represented by counsel when the pleas were entered. State v. Raymond, 695 So. 2d 1039, 1997 La. App. LEXIS 1505 (May 28, 1997), remanded by La. App. 98-119, 718 So. 2d 1010, 1998 La. App. LEXIS 2468 (La.App. 5 Cir. Aug. 25, 1998).

Defendant’s sentence as a multiple offender under La. Rev. Stat. Ann. § 15:529.1 was erroneous where the State did not establish his release date on a prior Florida murder conviction, and thus did not prove that the five-year “cleansing period” had not elapsed before defendant’s next felony conviction. State v. Langlois, 695 So. 2d 540, 1997 La. App. LEXIS 1457 (May 21, 1997), writ denied in part by La. 97-1491, 703 So. 2d 1281, 1997 La. LEXIS 3758 (La. Nov. 14, 1997).

State established defendant’s identity as the person convicted of three prior felonies sufficient for defendant to be sentenced as a habitual offender under La. Rev. Stat. Ann. § 15:529.1; defendant admitted to committing the first and the third prior felonies but not the second prior felony; where all three prior prosecutions showed the same name, date of birth, address, and social security number, and where the record on the second prior conviction show that docket master from the first conviction was admitted into evidence without objection. State v. Neville, 695 So. 2d 534, 1997 La. App. LEXIS 1467 (May 21, 1997), writ denied by La. 97-1637, 704 So. 2d 1180, 1997 La. LEXIS 3876 (La. Dec. 12, 1997).

Defendant was not shown in a recidivist hearing to be a fourth felony offender; it was not shown that his guilty plea to a robbery offense was made with the representation of counsel, and therefore, the State did not meet its burden of proof in showing the predicate offense beyond a reasonable doubt as required by La. Rev. Stat. Ann. § 15:529.1D(1)(b). State v. Stewart, 712 So. 2d 106, 1997 La. App. LEXIS 1395 (May 7, 1997), writ denied by La. 97-1524, 703 So. 2d 1289, 1997 La. LEXIS 3786 (La. Nov. 14, 1997).

Where an underlying felony occurred prior to the effective date of an amendment to La. Rev. Stat. Ann. § 15:529.1(C), which extended the cleansing period, to apply the longer cleansing period would violate the constitutional prohibitions against ex post facto laws, but, because the principles of double jeopardy did not apply, he could be retried as an habitual offender. State v. Humphrey, 694 So. 2d 1082, 1997 La. App. LEXIS 1197 (Apr. 29, 1997), writ denied by La. 97-1461, 703 So. 2d 35, 1997 La. LEXIS 3476 (La. Nov. 7, 1997).

Because, at the time a defendant committed an underlying felony, La. Rev. Stat. Ann. § 15:529.1(C) (later amended 1995 La. Acts 839, § 1) established a seven-year cleansing period for prior felonies, and the state had not shown that the period had not passed, his adjudication as a fourth felony offender was set aside. State v. Humphrey, 694 So. 2d 1082, 1997 La. App. LEXIS 1197 (Apr. 29, 1997), writ denied by La. 97-1461, 703 So. 2d 35, 1997 La. LEXIS 3476 (La. Nov. 7, 1997).

Where, pursuant to La. Rev. Stat. Ann. § 15:529.1(A)(c)(ii), a defendant’s original sentence was vacated and he was resentenced as an habitual offender, the original sentence was not reviewable. State v. Humphrey, 694 So. 2d 1082, 1997 La. App. LEXIS 1197 (Apr. 29, 1997), writ denied by La. 97-1461, 703 So. 2d 35, 1997 La. LEXIS 3476 (La. Nov. 7, 1997).

The trial court properly sentenced the defendant to 15 years as a second felony offender after a marihuana distribution conviction; a trial court was authorized to convict under the habitual offender law after an order of appeal had been entered. State v. Fields, 691 So. 2d 747, 1997 La. App. LEXIS 854 (Mar. 27, 1997), writ denied by La. 97-1081, 703 So. 2d 610, 1997 La. LEXIS 3212 (La. Oct. 13, 1997).

Defendant’s sentence as a fourth felony offender under La. Rev. Stat. Ann. § 15:529.1(D)(1)(b) was affirmed because the State met its burden of proving that defendant had been represented by counsel in a proceeding that gave rise to one of the predicate offenses used to adjudicate him a fourth felony offender, where the state introduced court minutes that showed that an attorney had been appointed to represent defendant, the attorney who was appointed to represent defendant testified that he was fairly certain that defendant’s guilty plea could not have happened if the attorney had not been present, and the prior conviction was entitled to a presumption of regularity. State v. Stewart, 712 So. 2d 106, 1997 La. App. LEXIS 381 (Feb. 26, 1997), remanded by La. App. 29241, 712 So. 2d 106, 1997 La. App. LEXIS 1395 (La.App. 2 Cir. May 7, 1997).

Trial court’s deviation from the mandatory minimum sentence that it should have imposed on an habitual offender pursuant to La. Rev. Stat. Ann. § 15:529.1(A)(1)(a) was not based on defendant’s background, age, and offense; and its assertion that the imposition of the required sentence would have been an unnecessary infliction of pain and suffering in gross excess of the crime for which defendant was convicted was insufficient to support its deviation from the statute’s mandate. State v. Ard, 686 So. 2d 1026, 1996 La. App. LEXIS 3145 (Dec. 27, 1996), writ denied by La. 98-2285, 737 So. 2d 740, 1999 La. LEXIS 564 (La. Feb. 5, 1999).

Trial court erred in sentencing defendant under the habitual offender law, because the State failed to prove that the predicate conviction fell within ten years of defendant’s discharge from his previous sentence as required by La. Rev. Stat. Ann. § 15:529.1(C). State v. Balser, 694 So. 2d 351, 1996 La. App. LEXIS 2871 (Nov. 14, 1996), remanded by La. App. 01-317, 792 So. 2d 156, 2001 La. App. LEXIS 1816 (La.App. 5 Cir. July 30, 2001).

Where defendant was convicted of possession of cocaine and sentenced as a habitual offender, sufficient evidence supported the conviction and the identification as a habitual offender; despite defendant’s involuntary admission of prior convictions after the court failed to inform defendant of his right to remain silent in the habitual offender hearing, the state sufficiently proved defendant’s identity. State v. Veazie, 684 So. 2d 34, 1996 La. App. LEXIS 2622 (Nov. 6, 1996).

Defendant’s sentence of six years at hard labor was affirmed because it was within the sentence range prescribed in La. Rev. Stat. Ann. § 14:62.4(B) for unauthorized entry of a place of business and was within the range for second felony habitual offenders, such as defendant, in La. Rev. Stat. Ann. § 15:529.1. State v. Smith, 679 So. 2d 491, 1996 La. App. LEXIS 1635 (Aug. 21, 1996).

Defendant’s contention that there was insufficient proof to support the prior convictions was not preserved for review pursuant to La. Rev. Stat. Ann. § 15:529.1 because he failed to file a written response to the habitual offender bill of information complaining of any of the prior convictions. State v. Cossee, 678 So. 2d 72, 1996 La. App. LEXIS 1476 (July 24, 1996).

Although the state had the burden of proof under the habitual offender statute, La. Rev. Stat. Ann. § 15:529.1, the defendant had the burden of showing irregularity in the proceedings; the defendant failed to show that his guilty plea in the California court was taken in violation of his constitutional rights. State v. Denomes, 674 So. 2d 465, 1996 La. App. LEXIS 975 (May 10, 1996), writ of certiorari denied by La. 96-1455, 683 So. 2d 266, 1996 La. LEXIS 3118 (La. Nov. 8, 1996).

La. Rev. Stat. Ann. § 15:529.1 was presumed constitutional and the challenged statutory provisions did not violate defendant’s rights to due process and fair trial under the Louisiana Constitution. State v. Denomes, 674 So. 2d 465, 1996 La. App. LEXIS 975 (May 10, 1996), writ of certiorari denied by La. 96-1455, 683 So. 2d 266, 1996 La. LEXIS 3118 (La. Nov. 8, 1996).

Where a trial judge attempted to sentence defendant, who was adjudicated a fourth felony offender on a forgery charge, to only 40 months instead of the mandatory 20 years under La. Rev. Stat. Ann. § 15:529.1, he first had to make a sufficient finding that the statutory minimum sentence would have been constitutionally excessive under the facts, and assuming that it was excessive, the trial judge still had to justify reducing the sentence to only 40 months. State v. Gordon, 672 So. 2d 669, 1996 La. LEXIS 1338 (May 10, 1996).

Where defendant had a prior conviction for rape and plead guilty to two counts of possession of a controlled substance, all within a seven year period, he was properly adjudicated a multiple offender under La. Rev. Stat. Ann. § 15:529.1. State v. Randolph, 674 So. 2d 413, 1996 La. App. LEXIS 905 (May 8, 1996), writ denied by 699 So. 2d 59 (La. 1997).

La. Rev. Stat. Ann. § 15:529.1(D) implicitly provided that a defendant had to be advised by the court of his statutory right to remain silent before the judge accepted his plea of guilty to the multiple bill which charged him as a second felony offender. State v. Holmes, 670 So. 2d 573, 1996 La. App. LEXIS 352 (Feb. 29, 1996).

Defendant’s 1967 burglary conviction was properly considered under La. Rev. Stat. Ann. § 15:529.1(C) at his habitual offender hearing upon a third felony conviction in 1986 because a second felony commission occurred within five years of discharge of the 1967 conviction and the third felony conviction occurred within five years of discharge of the second felony. State v. Finley, 664 So. 2d 775, 1995 La. App. LEXIS 3425 (Dec. 6, 1995), writ denied by La. 96-0044, 670 So. 2d 1237, 1996 La. LEXIS 991 (La. Mar. 29, 1996).

Where defendant was not advised of his right to remain silent before admitting his prior convictions at an habitual offender hearing as required by La. Rev. Stat. Ann. § 15:529.1(D)(1), his acknowledgment was insufficient where it was the only proof of prior convictions offered by the State. State v. Payne, 665 So. 2d 158, 1995 La. App. LEXIS 3438 (Dec. 6, 1995).

Where defendant was convicted of armed robbery and sentenced as a multiple offender, his multiple offender sentence was vacated because the court had not first vacated his original sentence for armed robbery. State v. Jackson, 665 So. 2d 467, 1995 La. App. LEXIS 3271 (Nov. 15, 1995).

The cleansing period in La. Rev. Stat. Ann. § 15.529.1(C) applies only to a defendant who is able to live the requisite period of time without being convicted of a felony. State v. Webster, 664 So. 2d 624, 1995 La. App. LEXIS 2904 (Nov. 2, 1995).

Defendant was properly adjudged a third felony offender despite that more than five years (now ten years) elapsed between his discharge on his first prior felony conviction and the commission of the subject offense because his commission of the second prior felony occurred within five years (now ten years) of his discharge on the first felony conviction, and his commission of the subject felonies was within five years (now ten years) of his discharge on the second felony conviction. State v. Webster, 664 So. 2d 624, 1995 La. App. LEXIS 2904 (Nov. 2, 1995).

Trial court’s failure to advise defendant of his right to remain silent and to have the State prove that he had two prior felony convictions was not grounds for reversal of his convictions; defendant exercised his right to remain silent by not testifying, and the State provided sufficient evidence to prove that defendant was the same person who was convicted of two prior felonies. State v. Webster, 664 So. 2d 624, 1995 La. App. LEXIS 2904 (Nov. 2, 1995).

Defendant’s sentence as an habitual offender after a conviction for attempted murder, based on two prior felony convictions occurring on the same day, was proper; final “conviction” does not require exhaustion of all post-conviction remedies, including an appeal. State v. Johnson, 664 So. 2d 141, 1995 La. App. LEXIS 2745 (Oct. 6, 1995), writ of certiorari denied by La. 95-2988, 669 So. 2d 426, 1996 La. LEXIS 786 (La. Mar. 15, 1996).

The prosecution established that defendant was a second felony offender under La. Rev. Stat. Ann. § 15:529.1, having a previous conviction for simple burglary. State v. Young, 660 So. 2d 548, 1995 La. App. LEXIS 2310 (Aug. 23, 1995).

Defendant’s sentence as an habitual offender under La. Rev. Stat. Ann § 15:529.1 was error because, when the district court advised the defendant that he had a right to challenge his prior convictions at a hearing, it failed to advise him that he had the right to remain silent. State v. Williams, 660 So. 2d 919, 1995 La. App. LEXIS 2339 (Aug. 23, 1995), writ denied by La. 98-1227, 724 So. 2d 747, 1998 La. LEXIS 2768 (La. Sept. 18, 1998).

Defendant was not prejudiced by the trial court’s failure to mention the sentencing guidelines or to specify the reasons for imposition of the sentence because he received the minimum sentence permitted by law for a fourth felony offender under La. Rev. Stat. Ann. § 15:529.1(A)(1)(c)(i), which was the sentence recommended by the guidelines. State v. Legaux, 658 So. 2d 319, 1995 La. App. LEXIS 1825 (June 29, 1995), writ of certiorari denied by La. 95-1985, 666 So. 2d 299, 1996 La. LEXIS 86 (La. Jan. 5, 1996).

Defendant was re-sentenced as a habitual offender in accordance with La. Rev. Stat. Ann. § 15:529.1 where he was represented by an attorney and was thoroughly advised of his rights, where the state proved the existence of defendant’s prior guilty plea and that defendant was represented by counsel when it was taken, and where defendant failed to produce any infringement of his rights or a procedural irregularity in the taking of his guilty plea. State v. Taylor, 656 So. 2d 722, 1995 La. App. LEXIS 1472 (May 30, 1995).

Defendant’s sentence as a fourth-felony multiple offender was error because more than one count of a multi-count indictment against him was improperly used to enhance his sentence. State v. Brown, 656 So. 2d 1070, 1995 La. App. LEXIS 1468 (May 30, 1995).

Where the court vacated defendant’s conviction for the distribution of cocaine and entered a judgment of guilty for wrongful possession, the court remanded for resentencing on the lesser included offense and because the trial court failed to inform defendant of the specific allegations in the habitual offender bill, as was required by La. Rev. Stat. Ann. § 15:529.1(D)(1). State v. Cummings, 656 So. 2d 17, 1995 La. App. LEXIS 1345 (May 5, 1995), affirmed in part and reversed in part by, remanded by La. 95-1377, 668 So. 2d 1132, 1996 La. LEXIS 606 (La. Feb. 28, 1996).

Where the defendant could have received a minimum of two and one-half years or a maximum of ten years at hard labor to run consecutive to the time he was currently serving, and the trial court considered the guidelines, defendant’s sentence of five years at hard labor to run consecutive to his current time was proper. State v. Townley, 657 So. 2d 129, 1995 La. App. LEXIS 1082 (May 3, 1995), writ denied by La. 95-2371, 666 So. 2d 669, 1996 La. LEXIS 225 (La. Jan. 26, 1996).

Defendant was properly advised of his rights at the habitual offender hearing where, in addition to the oral colloquy, defendant and his attorney both signed a waiver of rights form. State v. Jackson, 654 So. 2d 819, 1995 La. App. LEXIS 1057 (Apr. 26, 1995), writ of certiorari denied by La. 95-1281, 661 So. 2d 495, 1995 La. LEXIS 2511 (La. Oct. 13, 1995).

Trial court was required to apply the sentencing enhancement statute in force at the time of the offense, and where La. Rev. Stat. Ann. § 15:529.1(A)(2)(b), as then in effect, failed to include one of defendant’s prior convictions as a predicate offense, sentencing under the Habitual Offender Law was reversed. State v. Davis, 651 So. 2d 323, 1995 La. App. LEXIS 422 (Mar. 1, 1995), writ denied by La. 95-1093, 687 So. 2d 395, 1997 La. LEXIS 289 (La. Jan. 31, 1997).

Trial judge did not err in sentencing defendant, a second felony offender, to a sentence of 17 ½ years rather than the statutory minimum of 33 years mandated by the habitual offender statute, La. Rev. Stat. Ann. § 15:529.1; the trial court properly considered the defendant’s age, the nature of the case, and the fact that his 2 prior convictions were for shoplifting, and determined that the imposition of the statutory minimum would be unconstitutionally excessive. State v. Abbott, 650 So. 2d 1223, 1995 La. App. LEXIS 380 (Feb. 23, 1995), writ of certiorari denied by La. 95-0752, 660 So. 2d 447, 1995 La. LEXIS 2155 (La. Sept. 15, 1995).

Conviction in another state as an adult for felony committed when the defendant was 15 years old constituted a predicate offense for purposes of the Habitual Offender Law because the crime would have been a felony in Louisiana and the defendant was convicted, not adjudicated delinquent. State v. Youngblood, 647 So. 2d 1388, 1994 La. App. LEXIS 3568 (Dec. 22, 1994), writ denied by La. 95-0221, 651 So. 2d 277, 1995 La. LEXIS 791 (La. Mar. 17, 1995).

Eighteen year sentence for simple burglary, La. Rev. Stat. Ann. § 14:62.2, as enhanced for a prior felony conviction per the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1(A)(1), was not vindictive, even though the state offered defendant six years and no multiple bill if he pled guilty. State v. Henderson, 648 So. 2d 974, 1994 La. App. LEXIS 3556 (Dec. 14, 1994), writ denied by La. 97-2336, 715 So. 2d 1205, 1998 La. LEXIS 852 (La. Mar. 20, 1998).

Where there were aggravating circumstances showing that defendant had committed several prior violent crimes, that defendant tried to induce a victim to recant his testimony, and that defendant had attempted to escape from authorities, defendant was properly sentenced under La. Rev. Stat. Ann. § 15:529.1 as a third felony offender to 133 years at hard labor without benefit of parole, probation, or suspension of sentence for the offense of armed robbery. State v. Jeffers, 645 So. 2d 238, 1994 La. App. LEXIS 2764 (Oct. 26, 1994).

Twenty-year sentence following a fourth conviction of drug possession was not excessive where it was the statutory minimum for a fourth offender under La. Rev. Stat. Ann. § 15:529. State v. Wheeler, 644 So. 2d 1089, 1994 La. App. LEXIS 2606 (Oct. 13, 1994).

Where defendant was sentenced as a fourth felony offender, the sentence was vacated because La. Rev. Stat. Ann. § 15:529.1(C) prohibited the trial court from considering as a predicate felony a conviction for which defendant was discharged from custody more than five years (now ten years) before he committed his next felony. State v. Serio, 641 So. 2d 604, 1994 La. App. LEXIS 2016 (July 1, 1994), writ denied by La. 94-2025, 648 So. 2d 388, 1994 La. LEXIS 3052 (La. Dec. 16, 1994), remanded by La. App. 95-338, 670 So. 2d 1273, 1996 La. App. LEXIS 363 (La.App. 5 Cir. Feb. 14, 1996).

Where less than five years elapsed between the defendant’s discharge on the predicate felony conviction and his commission of the intervening felony, and less than five years also elapsed between the defendant’s discharge on the intervening felony conviction and his commission of the theft offense, the five-year cleansing period, provided by La. Rev. Stat. Ann. § 15:529.1(C), did not prohibit the defendant’s adjudication as a second felony offender. State v. Warner, 638 So. 2d 1160, 1994 La. App. LEXIS 2049 (June 24, 1994).

In determining whether the five-year cleansing period set forth in La. Rev. Stat. Ann. § 15:529.1(C) had elapsed between two of defendant’s prior convictions for purposes of applying the habitual offender statute, the time of parole supervision was properly considered part of his period of incarceration. State v. Wilson, 635 So. 2d 494, 1994 La. App. LEXIS 973 (Apr. 6, 1994), writ of certiorari denied by La. 94-1208, 642 So. 2d 192, 1994 La. LEXIS 2072 (La. Sept. 16, 1994).

Under La. Rev. Stat. Ann. § 15:529.1(C), the statutes that allowed double billing were not applicable if more than five years had elapsed since the expiration of the maximum sentence of defendant’s previous conviction. State v. London, 636 So. 2d 967, 1994 La. App. LEXIS 832 (Mar. 29, 1994).

The multiple offender statute, La. Rev. Stat. Ann. § 15:529.1, did not violate the constitutional provisions regarding separation of powers, due process and equal protection because the legislature did not delegate any of its duties nor did it usurp the judiciary’s discretion in sentencing. State v. Everett, 628 So. 2d 148, 1993 La. App. LEXIS 3635 (Nov. 30, 1993), writ of certiorari denied by La. 94-0083, 635 So. 2d 1134, 1994 La. LEXIS 938 (La. Apr. 7, 1994).

La. Rev. Stat. Ann. § 15:529.1, the multiple offender statute, did not violate Louisiana’s constitutional separation of powers under La. Const. art. 2, § 2. State v. Gaynard, 629 So. 2d 1240, 1993 La. App. LEXIS 3904 (Nov. 30, 1993).

Even if defendant stipulated to the bill of information that charged that he was a second felony offender, the trial court was nevertheless required to advise defendant of his statutory right to remain silent before requiring him to state his final agreement to the bill under the provisions of La. Rev. Stat. Ann. § 15:529.1(D)(1) State v. Daniels, 628 So. 2d 63, 1993 La. App. LEXIS 3191 (Oct. 15, 1993), writ denied by La. 93-1661, 646 So. 2d 397, 1994 La. LEXIS 2819 (La. Nov. 29, 1994).

State’s document, which was not a bill of information, was sufficient to adequately notify defendant of the State’s intent to charge him as a habitual offender, along with the nature and cause of the accusation against him, as required by La. Rev. Stat. Ann. § 15:529.1(D)(1). State v. Daniels, 628 So. 2d 63, 1993 La. App. LEXIS 3191 (Oct. 15, 1993), writ denied by La. 93-1661, 646 So. 2d 397, 1994 La. LEXIS 2819 (La. Nov. 29, 1994).

Where the record clearly established that defendant pled guilty to a charge of public intimidation within five years of the date of the crime for which he was convicted and sentenced for an habitual offender under La. Rev. Stat. Ann. § 15:529.1, it was obvious that the cleansing period provided for in La. Rev. Stat. Ann. § 15:529.1(C) had not elapsed prior to the commission of the crime for which he was convicted and sentenced as an habitual fourth felony offender. State v. Hongo, 625 So. 2d 610, 1993 La. App. LEXIS 2973 (Oct. 6, 1993), writ of certiorari denied by La. 93-2774, 631 So. 2d 1163, 1994 La. LEXIS 116 (La. Jan. 13, 1994).

Because the State did not rely solely on defendant’s stipulation to his identity as the State introduced the Boykin colloquy of the predicate offense, and the trial court adjudicated the defendant to be a multiple offender, the appellate court rejected as lacking merit defendant’s argument that because the trial judge failed to advise him of his right to remain silent his multiple-offender adjudication was invalid. State v. Johnson, 623 So. 2d 926, 1993 La. App. LEXIS 2774 (Aug. 31, 1993).

Where no judicial notice was taken of defendant’s trial testimony about his length of imprisonment on a prior conviction, at a multiple-offender proceeding, and there was no reference at all to his trial testimony, his date of discharge was well within the five-year period of La. Rev. Stat. Ann. § 15:529.1(F), and looking just at the evidence presented at the multiple-bill hearing and limiting State v. Allen, to situations involving judicial notice of trial testimony, the State failed to establish a prima facie case as to the date of discharge. State v. Johnson, 623 So. 2d 926, 1993 La. App. LEXIS 2774 (Aug. 31, 1993).

Pursuant to La. Rev. Stat. Ann. § 15:529.1(A)(1), if defendant was found to be a habitual offender, the available sentencing range was enhanced from at least three and one-half years up to a maximum of fourteen years imprisonment; since there was no multiple offender bill of information filed against defendant, the prior conviction could not be used to enhance the sentence for the present conviction. State v. Uqdah, 613 So. 2d 1113, 1993 La. App. LEXIS 702 (Feb. 10, 1993).

Identity of name of defendant and the person previously convicted was not considered sufficient competent evidence required to prove defendant’s habitual offender status; testimony by probation officials that defendant and the previously convicted person were one and the same was sufficient competent evidence. State v. Banks, 612 So. 2d 822, 1992 La. App. LEXIS 4210 (Dec. 23, 1992), writ of certiorari denied by 614 So. 2d 1254, 1993 La. LEXIS 1219 (La. 1993).

Defendant could not be sentenced to more than a term of 10 years, where defendant was convicted of purse snatching under La. Rev. Stat. Ann. § 14:65.1 and sentenced as a second offender under the Louisiana Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, the minimum sentence under §§ 14:65.1 (1986) and 15:529.1 (1992) was 10 years, the maximum term under the Louisiana sentencing guidelines was 5 ½ years, and there were no aggravating circumstances. State v. Smith, 610 So. 2d 152, 1992 La. App. LEXIS 3583 (Dec. 1, 1992), affirmed in part and reversed in part by, remanded by 629 So. 2d 333, 1993 La. LEXIS 3585 (La. 1993).

Because defendant’s release from custody for the 1983 convictions was more than five years prior to the commission of the instant offense, it could not be used as a basis for enhancement pursuant to La. Rev. Stat. Ann. § 15:529.1(C). State v. Williams, 609 So. 2d 993, 1992 La. App. LEXIS 3585 (Nov. 24, 1992), writ of certiorari denied by 613 So. 2d 992, 1993 La. LEXIS 1116 (La. 1993).

Pursuant to La. Rev. Stat. Ann. § 15:529.1, defendant’s 80-year sentence based upon his multiple offender status was proper because upon a second felony conviction, a defendant was subject to imprisonment of not more than twice the longest term prescribed for a first conviction. Pursuant to La. Rev. Stat. Ann. § 14:42.1(B), the first four years (now five years) of his imprisonment had to be served without benefit of probation, parole, or suspension of sentence. State v. Jones, 606 So. 2d 81, 1992 La. App. LEXIS 2816 (Oct. 6, 1992).

Although defendant committed two prior, separate felonies on separate days, he was convicted of both on the same day; thus, the trial court erred in sentencing defendant as a third felony offender under La. Rev. Stat. Ann. §§ 15:529.1(A). State v. Deal, 607 So. 2d 641, 1992 La. App. LEXIS 2826 (Oct. 6, 1992), writ of certiorari denied by 612 So. 2d 65, 1993 La. LEXIS 192 (La. 1993).

Where a multiple offender bill of information is filed, La. Rev. Stat. Ann. § 15:529.1(D) requires the trial court to inform the defendant of the allegation contained in the information and of his right to be tried as to the truth thereof; this provision requires that the defendant be advised of the right to a formal hearing, to have the State prove its case, and that the court advise the defendant of the right to remain silent. State v. Dearmas, 606 So. 2d 567, 1992 La. App. LEXIS 2929 (Sept. 29, 1992), overruled by State v. Davis, La. App. 01-123, 792 So. 2d 126, 2001 La. App. LEXIS 1815 (La.App. 5 Cir. July 30, 2001).

Defendant’s adjudication as a second offender was vacated and the case was remanded for a new habitual offender hearing because the trial court, in a hearing that was not contested, accepted defendant’s stipulation of her identity as the person previously convicted of a felony but never informed defendant of her rights under La. Rev. Stat. Ann. § 15:529.1(D) to have a formal hearing, to remain silent, and to have the state prove its case. State v. Winborn, 604 So. 2d 177, 1992 La. App. LEXIS 2378 (July 30, 1992).

Trial court properly adjudicated defendant as an habitual offender under La. Rev. Stat. section 15:529.1 because no more than five years had elapsed between defendant’s first and third convictions, as defendant was discharged from parole on his first felony offense on April 19, 1980, was convicted of his second felony offense on May 26, 1982, and was arrested on February 28, 1990 for his third felony offense, which was less than five years after he was discharged from custody on July 15, 1988. State v. Tucker, 604 So. 2d 600, 1992 La. App. LEXIS 1962 (June 24, 1992), affirmed in part and reversed in part by 619 So. 2d 38, 1993 La. LEXIS 1803 (La. 1993).

Trial court did not err by accepting a stipulation as to defendant’s identity in two prior felony convictions and not advising defendant of his right under La. Rev. Stat. Ann. § 15:529.1(D) to make the state prove his status because defendant had a hearing in which the state proved he was a multiple offender and in which defendant was present and vigorously represented by counsel. State v. Breaux, 599 So. 2d 917, 1992 La. App. LEXIS 1811 (May 28, 1992), writ denied by 609 So. 2d 223, 1992 La. LEXIS 3786 (La. 1992).

Defendant’s sentence of 15 years at hard labor was appropriate for a second felony offender under La. Rev. Stat. Ann. § 15:529.1 and the discrepancy in the record, although an error patent, was harmless. State v. Walker, 600 So. 2d 911, 1992 La. App. LEXIS 1818 (May 28, 1992), writ denied by 625 So. 2d 1056, 1993 La. LEXIS 2973 (La. 1993).

Trial court erred in finding defendant a third offender since defendant’s prior conviction for escape was not for a felony, and in addition, the State failed to show a second offense within five years from defendant’s release from prison. State v. Tatten, 598 So. 2d 1274, 1992 La. App. LEXIS 1258 (Apr. 30, 1992).

Although defendant was a habitual offender, he was entitled to the benefit of parole and good time where La. Rev. Stat. Ann. § 15:529.1 merely provided that the sentence imposed under § 15:529.1 was to be without the benefit of probation or suspension of sentence, and where La. Rev. Stat. Ann. § 15:571.3 permitted defendant to earn good time. State v. Montgomery, 598 So. 2d 553, 1992 La. App. LEXIS 1113 (Apr. 14, 1992).

In defendant’s sentence as a multiple offender, the trial court erred in failing to rule on the factual issue of whether the defendant was the same individual previously convicted before accepting defendant’s plea. State v. Bravo, 597 So. 2d 105, 1992 La. App. LEXIS 975 (Mar. 31, 1992).

Defendant’s forgery conviction warranted a 32-year sentence where he had lived a life of crime and made no showing of a desire to reform, and where it was permitted under the multiple offender statute. State v. Gibson, 596 So. 2d 832, 1992 La. App. LEXIS 926 (Mar. 16, 1992).

Although defendant was also adjudged an habitual offender under La. Rev. Stat. Ann. § 15:529.1, where defendant was convicted of armed robbery, he was properly sentenced to 50 years imprisonment, without the benefit of parole, where the armed robbery statute so provided. State v. Demouchet, 595 So. 2d 389, 1992 La. App. LEXIS 587 (Mar. 11, 1992).

Defendant should have been advised by the trial court of his right to remain silent before he acknowledged or confessed in open court that he had previously been convicted of a felony. State v. Tate, 593 So. 2d 864, 1992 La. App. LEXIS 50 (Jan. 22, 1992).

Because the penalty for second offense obscenity was already enhanced due to defendant’s first offense obscenity conviction, it could not be further enhanced by using the same felony conviction as a predicate offense under the habitual offender statute, La. Rev. Stat. Ann. § 15:529.1. State v. Harrelson, 590 So. 2d 1240, 1991 La. App. LEXIS 3205 (Nov. 22, 1991).

Where defendant’s sentence for possession of heroin was imposed without the benefit of parole, La. Rev. Stat. Ann. § 40:966(C)(1) required reversal of the sentence, and where defendant was not advised of his rights under La. Rev. Stat. Ann. § 15:529.1(D), his adjudication as a second offender was vacated. State v. Short, 588 So. 2d 151, 1991 La. App. LEXIS 2724 (Oct. 15, 1991).

Under the multiple offender law, La. Rev. Stat. Ann. § 15:529.1, the State failed to prove that defendant was convicted of a prior offense when the only proof presented was that the names of defendant and the convicted person were the same, but the State failed to match the fingerprints of defendant to the fingerprints of the defendant in the prior proceeding. State v. Payne, 586 So. 2d 652, 1991 La. App. LEXIS 2489 (Sept. 18, 1991), remanded by 612 So. 2d 153, 1992 La. App. LEXIS 4031 (La.App. 5 Cir. 1992).

Defendant’s conviction for being a multiple offender and sentence as a multiple offender had to be vacated because the defense stipulated at the multiple-bill hearing to defendant’s identity as being the same as that of the person with a prior felony conviction, and the trial court did not specifically inform defendant of her constitutional right to remain silent prior to accepting this stipulation. State v. Noel, 585 So. 2d 652, 1991 La. App. LEXIS 2322 (Aug. 29, 1991).

Where the multiple bill was filed three months and three weeks after sentencing, and the State justified the delay by declaring that time had been needed to obtain transcripts and records of defendant’s prior conviction, the filing was not untimely. State v. Noel, 585 So. 2d 652, 1991 La. App. LEXIS 2322 (Aug. 29, 1991).

Error patent occurred where the district court judge required defendant to acknowledge or refute his second felony offender status and failed to inform defendant of his right under La. Rev. Stat. Ann. § 15:529.1 to remain silent prior to a multiple offender hearing. State v. Pierce, 585 So. 2d 626, 1991 La. App. LEXIS 2290 (Aug. 21, 1991).

Although defendant was represented by counsel when he pled guilty to his first felony, the court vacated its previous order that mandated that defendant be sentenced as a third felony offender under La. Rev. Stat. Ann. § 15:529.1, because it was within the trial court’s discretion to sentence defendant as a second felony offender. State v. Clark, 581 So. 2d 747, 1991 La. App. LEXIS 1431 (May 30, 1991), writ of certiorari denied by 590 So. 2d 63, 1991 La. LEXIS 3345 (La. 1991).

Defendant was properly adjudicated a habitual offender under La. Rev. Stat. Ann. § 15:529.1, based on defendant’s own testimony of both prior felony convictions. State v. Gordon, 582 So. 2d 285, 1991 La. App. LEXIS 1492 (May 16, 1991).

Trial court erred when it sentence defendant as a habitual offender and added an additional 10 years to run consecutively to his sentence as La. Rev. Stat. Ann. § 15:529.1 D required that the previous sentence be vacated and one enhanced sentence to be imposed. State v. Hunt, 573 So. 2d 585, 1991 La. App. LEXIS 146 (Jan. 23, 1991).

Where defendant was not convicted of a prior felony at the time he committed a second felony, the earlier felony was not available for sentencing enhancement as a second felony offender under La. Rev. Stat. Ann. § 15:529.1(A). State v. Talley, 573 So. 2d 1192, 1991 La. App. LEXIS 36 (Jan. 17, 1991).

Where the State failed to show that defendant’s release date for a prior conviction was within the five-year period for sentencing enhancement, the State had failed to meet its burden for enhancement under La. Rev. Stat. Ann. § 15:529.1(C). State v. Wheeler, 576 So. 2d 541, 1990 La. App. LEXIS 3012 (Dec. 20, 1990), amended by, remanded by 1991 La. App. LEXIS 197 (La.App. 4 Cir. Jan. 31, 1991), writ denied by 578 So. 2d 140, 1991 La. LEXIS 1365 (La. 1991), writ denied by 580 So. 2d 672, 1991 La. LEXIS 1522 (La. 1991).

Although the trial court did not follow the sentencing guidelines in imposing the sentence, a remand was not necessary where the defendant used a sawed-off shotgun to rob the victim that was loaded at the time; defendant’s actions demonstrated defendant’s decided propensity to engage in life threatening armed robberies. State v. Patterson, 572 So. 2d 1144, 1990 La. App. LEXIS 2975 (Dec. 18, 1990), writ of certiorari denied by 577 So. 2d 11, 1991 La. LEXIS 685 (La. 1991).

Defendant’s enhanced sentence was improper pursuant to La. Rev. Stat. Ann. § 15:529.1(A) where his 1988 offense could not be used as a predicate offense because he was convicted of that offense after the predicate offenses were committed. State v. Fisher, 570 So. 2d 546, 1990 La. App. LEXIS 2572 (Nov. 15, 1990).

Defendant’s enhanced sentence was improper where the State did not prove that the five year “cleansing period” under La. Rev. Stat. Ann. § 15:529.1(C) had not expired. State v. Fisher, 570 So. 2d 546, 1990 La. App. LEXIS 2572 (Nov. 15, 1990).

Pursuant to La. Rev. Stat. Ann. § 15:529.1, it was erroneous for a trial court to sentence a defendant as a third felony habitual offender based upon a prior felony conviction as to which he was not specifically informed in the habitual offender bill of information. State v. Donahue, 572 So. 2d 255, 1990 La. App. LEXIS 2609 (Nov. 14, 1990), writ denied by La. 95-2536, 692 So. 2d 385, 1997 La. LEXIS 938 (La. Mar. 27, 1997).

Where defendant was convicted of unauthorized entry of an inhabited dwelling, the trial court considered the required factors when it imposed a sentence of three years at hard labor on the grounds that the sentencing range for a second habitual felony offender, as defined under La. Rev. Stat. Ann. § 15:529.1(A)(1), was two to 12 years at hard labor and a $1,000 fine and that defendant was on probation, he was likely to commit further offenses and was in need of correctional treatment, the offense was serious, and he was ineligible for a suspended sentence. State v. Lawrence, 572 So. 2d 276, 1990 La. App. LEXIS 2611 (Nov. 14, 1990).

Certified copies of the bill of information and court minutes relating to the predicate offense, together with the testimony of the probation and parole agent proved the defendant’s identity as the individual convicted of the predicate felony offsense. State v. Jarvis, 569 So. 2d 163, 1990 La. App. LEXIS 2273 (Oct. 16, 1990), writ denied by La. 94-3013, 683 So. 2d 263, 1996 La. LEXIS 3107 (La. Nov. 8, 1996).

Pursuant to La. Rev. Stat. Ann. § 15:529.1(D) the failure of the trial court to inform defendant of his right to remain silent prior to a multiple offender hearing was an error patent on the face of the record and required a reversal of a multiple offender adjudication. State v. Poole, 566 So. 2d 180, 1990 La. App. LEXIS 2019 (Aug. 22, 1990).

Pursuant to La. Rev. Stat. Ann. § 15.529.1(D), following defendant’s adjudication as a multiple offender the trial court had to impose sentence and vacate any previous sentence already imposed for the final felony. State v. Poole, 566 So. 2d 180, 1990 La. App. LEXIS 2019 (Aug. 22, 1990).

Because defendant’s conviction for aggravated battery was pending on appeal at the time defendant committed the armed robbery, the aggravated battery conviction was not final and was improperly used as a predicate for finding the defendant to be a third felony offender. State v. Lewis, 564 So. 2d 765, 1990 La. App. LEXIS 1616 (June 20, 1990).

Pursuant to La. Rev. Stat. Ann. § 15:529.1(D), defendant could not be sentenced as a multiple offender, where the trial court did not advise defendant that he had the right to remain silent before defendant pled guilty to the multiple bill. State v. East, 553 So. 2d 1046, 1989 La. App. LEXIS 2394 (Nov. 30, 1989).

Pursuant to La. Rev. Stat. Ann. § 15:529.1(A)(1)(c), defendant was properly sentenced as a fourth offender to 60 years at hard labor without benefit of parole, probation or suspension of sentence upon his conviction for first-degree robbery, where the sentencing range under § 15:529.1(A)(1)(c) was 40 years to life imprisonment, and where the trial court reviewed the factors in La. Code Crim. Proc. Ann. art. 894.1. State v. Peters, 553 So. 2d 1026, 1989 La. App. LEXIS 2395 (Nov. 30, 1989).

Evidence was insufficient to establish that defendant committed the predicate offense in a multiple offender bill, brought under La. Rev. Stat. Ann. § 15:529.1, where the fingerprint card used to identify defendant was unrelated to the arrest or conviction of the predicate offense. State v. Rodriguez, 553 So. 2d 991, 1989 La. App. LEXIS 2177 (Nov. 16, 1989).

A 20 year prison sentence imposed against a defendant, as a second felony offender, convicted for burglary, was vacated and remanded because convictions or time served by the accused in a penal institution in another state could not be used for enhancement purposes and were excluded from the five-year cleansing period. State v. Johnson, 552 So. 2d 807, 1989 La. App. LEXIS 2302 (Nov. 15, 1989).

Defendant’s multiple offender adjudication and the sentence imposed pursuant to that adjudication were vacated because, although the trial court advised defendant of his right to take the witness stand in case he wanted to dispute the charge, the trial court failed to advise defendant of his right to remain silent at the hearing; La. Rev. Stat. Ann. § 15:529.1(D) implicitly required that defendant be advised of his right to remain silent. State v. Grimmett, 552 So. 2d 474, 1989 La. App. LEXIS 1724 (Oct. 12, 1989).

Defendant’s multiple-offender sentence was vacated because the trial court failed to apprise defendant of his waiver of rights as required by La. Rev. Stat. Ann. § 15:529.1(D). State v. Amos, 550 So. 2d 272, 1989 La. App. LEXIS 1568 (Sept. 14, 1989).

There was no unreasonable delay of a filing of a multiple bill under La. Rev. Stat. Ann. § 15:529.1, where it was filed by the State on the same day defendant was sentenced and three months following defendant’s conviction for forgery. State v. Spellman, 547 So. 2d 1361, 1989 La. App. LEXIS 1464 (July 27, 1989), reversed by 562 So. 2d 455, 1990 La. LEXIS 1411 (La. 1990).

In a multiple bill proceeding to determine that defendant was a multiple offender, the colloquy revealed that defendant was advised of neither his right to require the State to prove his identity, his right to a formal hearing, nor his right to remain silent; therefore, the multiple bill hearing was fatally defective, requiring that defendant’s sentence be vacated and the case be remanded to the trial court for resentencing. State v. Wheeler, 547 So. 2d 12, 1989 La. App. LEXIS 1334 (June 29, 1989), amended by 550 So. 2d 283, 1989 La. App. LEXIS 1565 (La.App. 4 Cir. 1989).

State failed to show defendant, who was convicted of a drug offense, was still in custody based on a previous conviction, therefore, the appellate court vacated the sentence and remanded the matter for sentencing. State v. Tropez, 546 So. 2d 1376, 1989 La. App. LEXIS 1371 (June 29, 1989).

Federal felony conviction could not be used in defendant’s multiple offender adjudication where the crime was not a felony under Louisiana law at the time it was committed as required by La. Rev. Stat. Ann. § 15:529.1(A). State v. Wills, 545 So. 2d 1038, 1989 La. LEXIS 1489 (June 21, 1989).

Defendant’s adjudication as a habitual offender for enhanced sentencing under La. Rev. Stat. Ann. § 15:529.1 was reversed, where the records of the predicate convictions failed to show that his guilty pleas were voluntary and with a knowing waiver of the right to trial by jury, the right to confront accusers, and the privilege against self-incrimination. State v. Collins, 546 So. 2d 1246, 1989 La. App. LEXIS 1297 (June 20, 1989), writ of certiorari denied by 558 So. 2d 599, 1990 La. LEXIS 767 (La. 1990).

A multiple offender sentence was improperly imposed on defendant after he was convicted of armed robbery, as the State failed to show, as required by La. Rev. Stat. Ann. § 15:529.1(C), that five years had not elapsed since the expiration of the sentence of his prior conviction. State v. Nasworthy, 542 So. 2d 715, 1989 La. App. LEXIS 592 (Apr. 13, 1989).

Sentence of a prior felony offender to concurrent terms of eight years for burglary and two years for criminal damage to property was not excessive where he could have received 26 years imprisonment. State v. Townley, 539 So. 2d 1284, 1989 La. App. LEXIS 451 (Mar. 15, 1989), remanded by La. App. 97-1648, 715 So. 2d 150, 1998 La. App. LEXIS 2263 (La.App. 1 Cir. June 29, 1998).

Where defendant was not first advised of his rights under La. Rev. Stat. Ann. § 15:529.1 before admitting, when asked, that he was the person named in the predicate offense, his sentence was invalid. State v. Causey, 533 So. 2d 1050, 1988 La. App. LEXIS 2175 (Oct. 27, 1988).

Defendant’s sentence of ten years was not excessive because it was within the statutory range and because the defendant was a habitual offender as he had served time in prison for other burglaries. State v. Coleman, 528 So. 2d 192, 1988 La. App. LEXIS 1640 (July 6, 1988), writ of certiorari denied by 533 So. 2d 373, 1988 La. LEXIS 2802 (La. 1988).

Appellate court vacated defendant’s habitual-offender adjudication because at sentencing on the habitual-offender information, the trial court did not advise defendant of his right to remain silent. State v. Sims, 529 So. 2d 454, 1988 La. App. LEXIS 1623 (June 21, 1988), writ of certiorari denied by 532 So. 2d 764, 1988 La. LEXIS 2678 (La. 1988).

Where a trial judge failed to advise a defendant convicted of armed robbery of his rights as required under the habitual offender statute, the sentence was vacated and the case was remanded for resentencing. State v. Jackson, 527 So. 2d 1039, 1988 La. App. LEXIS 1339 (June 7, 1988).

After the defendant had been convicted of possession of a firearm by a convicted felon under La. Rev. Stat. Ann. § 14:95.1, he was not additionally subject to an enhanced penalty for conviction as a prior felon because the underlying conviction could not be enlarged by prior felon status. State v. Griffin, 525 So. 2d 705, 1988 La. App. LEXIS 1227 (May 17, 1988).

Defendant’s conviction as a multiple offender was vacated because the trial court failed to advise him of his rights as required by La. Rev. Stat. Ann. § 15:529.1(D) at the multiple bill hearing before he admitted that he was the same person convicted in the underlying offense. State v. Simmons, 526 So. 2d 362, 1988 La. App. LEXIS 1050 (May 12, 1988).

La. Rev. Stat. Ann. § 15:529.1(A)(1) of Louisiana’s Habitual Offender Law is not unconstitutionally vague because the only interpretation that a person of ordinary intelligence could make of § 15:529.1(A)(1) is that a second felony offender’s sentence shall be not less than one-third the longest term and not more than twice the longest term prescribed for a first conviction. State v. Briggs, 526 So. 2d 297, 1988 La. App. LEXIS 1150 (May 11, 1988), writ of certiorari denied by 536 So. 2d 1213, 1989 La. LEXIS 355 (La. 1989).

Defendant’s sentence was vacated because the trial court failed to advise him of his rights before he admitted to a prior conviction as required by La. Rev. Stat. Ann. § 15:529.1(D). State v. Gilbert, 520 So. 2d 1184, 1988 La. App. LEXIS 105 (Jan. 11, 1988).

La. Rev. Stat. Ann. § 15:529.1(D) absolutely requires that the court, not counsel, advise the defendant of his rights; in the absence of such advice, the appellate court must vacate the sentence and remand for resentencing. State v. Gilbert, 520 So. 2d 1184, 1988 La. App. LEXIS 105 (Jan. 11, 1988).

Defendant’s 21-year sentence imposed without benefit of parole, probation or suspension, upon a finding of multiple offender status under La. Rev. Stat. Ann. § 15:529.1 was proper where it was the minimum permitted by the sentencing guidelines. State v. Smith, 514 So. 2d 633, 1987 La. App. LEXIS 10246 (Oct. 7, 1987).

Defendant could not be sentenced as a multiple offender based on convictions for attempted first-degree murder that were entered on the same day on two counts arising from the same bill of information; the two counts were to be treated as one conviction for use as a predicate offense. State v. Kelson, 513 So. 2d 388, 1987 La. App. LEXIS 10043 (Sept. 15, 1987).

Prosecution did not establish that the prescribed cleansing period of La. Rev. Stat. Ann. § 15:529.1(C) had not elapsed absent evidence as to when the defendant was discharged from prison on his prior convictions. State v. Hymes, 513 So. 2d 371, 1987 La. App. LEXIS 10056 (Sept. 15, 1987).

Defendant’s 24-year sentence for simple burglary, imposed after defendant pleaded guilty to a habitual offender bill charging him as a second felony offender, was vacated because the trial court failed to inform defendant of the nature of the allegations or of his right to be tried, and the trial court did not require defender to say whether the allegations were true, as required by La. Rev. Stat. Ann. § 15:529.1 D; when defendant pleaded guilty, the trial court simply stated brief sentencing considerations and pronounced the sentence immediately after defense counsel stated that defendant waived his right to a hearing and was pleading guilty. State v. Coleman, 511 So. 2d 1204, 1987 La. App. LEXIS 9988 (Aug. 19, 1987).

District court judge’s failure to hold hearings before resentencing defendant as a multiple offender in compliance with La. Rev. Stat. Ann. § 15:529.1 invalidated a determination that defendant had been properly sentenced. State ex rel. Robinson v. Blackburn, 511 So. 2d 854, 1987 La. App. LEXIS 9961 (Aug. 11, 1987).

Defendant’s sentence could be enhanced under La. Rev. Stat. Ann. § 15:529.1 by using as a predicate, felony thefts that were accorded felony status because of repeated misdemeanor thefts. State v. Harris, 511 So. 2d 803, 1987 La. App. LEXIS 9907 (July 8, 1987), writ of certiorari denied by 514 So. 2d 127, 1987 La. LEXIS 10485 (La. 1987).

Defendant’s sentence as a habitual offender using the multiple billing process was not improper because La. Rev. Stat. Ann. § 15:529.1(F) was not the exclusive method of proving a prior felony conviction; where the records were not authenticated in accordance with La. Rev. Stat. Ann. § 15:529.1(F), but were otherwise authenticated, the records were adequate proof of the prior felony conviction. State v. Moten, 510 So. 2d 55, 1987 La. App. LEXIS 9867 (June 23, 1987), writ of certiorari denied by 514 So. 2d 126, 1987 La. LEXIS 10466 (La. 1987).

Under the Multiple Offender Statute, La. Rev. Stat. Ann. § 15:529.1(D), defendant could not be sentenced where the trial court failed to advise him that he had the right to have the state prove its case against him. State v. Dunn, 508 So. 2d 931, 1987 La. App. LEXIS 9593 (June 3, 1987).

Sixty year sentence for a conviction of aggravated burglary, under La. Rev. Stat. Ann. § 14:60, after defendant was adjudicated a second offender under La. Rev. Stat. Ann. § 15:529.1, was not excessive under La. Const. art. I, § 20 given defendant’s criminal history and the severity of the victim’s beating. State v. Bunch, 510 So. 2d 1266, 1987 La. App. LEXIS 9601 (June 3, 1987).

Defendant’s adjudication as a habitual felony offender was upheld where the State established his prior felony conviction by the minutes of the court and established his identity through the testimony of a deputy sheriff who identified him from personal knowledge as the same person convicted of the earlier offense. State v. Evans, 506 So. 2d 1283, 1987 La. App. LEXIS 9423 (May 6, 1987).

La. Rev. Stat. Ann. § 15:529.1 does not make it a crime to be a multiple offender but merely provides for an enhanced penalty for persons convicted of second or subsequent offenses. State v. Brown, 504 So. 2d 639, 1987 La. App. LEXIS 8878 (Mar. 16, 1987), writ of certiorari denied by 507 So. 2d 224, 1987 La. LEXIS 9344 (La. 1987).

Under La. Rev. Stat. Ann. § 15:529, proceedings against a convicted defendant to enhance his sentence must be completed before he has satisfied his sentence on the underlying felony and discharged from custody for that offense. State v. Alexander, 503 So. 2d 782, 1987 La. App. LEXIS 8806 (Mar. 4, 1987).

Pursuant to La. Rev. Stat. Ann. § 15:529.1(D), defendant waserroneously sentenced because he was not notified of his right to remain silent and of the requisite that the State prove the allegations of the multiple offender bill. State v. Jones, 504 So. 2d 920, 1987 La. App. LEXIS 8961 (Mar. 4, 1987).

Sentence of second offender found guilty of simple burglary, to ten years hard labor, was in the lower end of the statutory range and was not grossly out of proportion to the severity of the crime, nor was it a purposeless and needless imposition of pain and suffering. State v. Donahue, 499 So. 2d 1280, 1986 La. App. LEXIS 8590 (Dec. 9, 1986).

As La. Const. art. I, § 20 prohibited the imposition of excessive punishment, defined as grossly out of proportion to the severity of the offense or nothing more than the needless and purposeless imposition of pain and suffering, defendant’s sentence for simple burglary, presumptively set forth in La. Rev. Stat. Ann. §§ 14:62, 14:27 and for adjudication as a multiple felon as per La. Rev. Stat. Ann. § 15:529.1(A)(1) was not an abuse of discretion or unnecessarily severe where the trial court fully considered the range of sentencing alternatives and individualized the sentence. State v. Scott, 496 So. 2d 571, 1986 La. App. LEXIS 7899 (Oct. 15, 1986), remanded by, writ denied in part by 501 So. 2d 766, 1987 La. LEXIS 8595 (La. 1987).

Where a sentence imposed was based on defendant’s prior felony conviction, the trial court erred when it failed to inform defendant of his right to remain silent prior to him confessing to the previous felony, as required by La. Rev. Stat. Ann. § 15:529.1(D); it was also uncertain whether the trial court enhanced defendant’s sentence based on one count of the prior felony. State v. McIntyre, 496 So. 2d 1204, 1986 La. App. LEXIS 7963 (Oct. 14, 1986).

State can use a conviction of theft under La. Rev. Stat. Ann. § 14:67 as a predicate offense under La. Rev. Stat. Ann. § 15:529.1, where defendant’s prior conviction under, La. Rev. Stat. Ann. § 14:67 was not an enhancement of a prior felony conviction, but was itself a felony conviction by virtue of its status as a repeated offense. State v. Whittaker, 496 So. 2d 1103, 1986 La. App. LEXIS 7748 (Oct. 9, 1986).

A trial court that vacated defendant’s suspended sentence after learning of a prior felony conviction needed not follow habitual offender sentencing procedures set forth in La. Rev. Stat. Ann. § 15:529.1(D), as the trial court was merely correcting an illegal sentence, not sentencing defendant as a repeat offender; a suspended sentence would be allowed only for a first time offender under La. Code Crim. Proc. Ann. art. 893. State v. Aucoin, 495 So. 2d 397, 1986 La. App. LEXIS 7817 (Oct. 8, 1986).

Where the felony that a defendant previously committed in another state was not a felony at the time under Louisiana law, the felony conviction from the other state could not serve as a predicate conviction for application of the habitual offender law at La. Rev. Stat. Ann. § 15:529.1. State v. Glenn, 493 So. 2d 806, 1986 La. App. LEXIS 7534 (Aug. 20, 1986).

Defendant’s sentence as a multiple offender was reversed because the State did not comply with La. Rev. Stat. Ann. § 15:529.1(C), which required the State to show when the defendant was discharged from his sentence for the predicate felony offense. State v. Lowery, 491 So. 2d 726, 1986 La. App. LEXIS 7134 (June 5, 1986), writ of certiorari denied by 496 So. 2d 348, 1986 La. LEXIS 7626 (La. 1986).

Prior felony offense of second offense prostitution, a violation of La. Rev. Stat. Ann. § 14:82, could serve as a basis under the Multiple Offender Law to enhance the penalty for defendant’s subsequent conviction for a crime against nature. State v. King, 490 So. 2d 1139, 1986 La. App. LEXIS 7158 (June 5, 1986), writ of certiorari denied by 494 So. 2d 326, 1986 La. LEXIS 7237 (La. 1986).

Although La. Rev. Stat. Ann. § 15:529.1(D) did not mandate a delay between the time a defendant denies the allegations and on when inquiry is to be made as to whether the offender has been convicted of a prior felony, the court held that defendants were denied due process when the district court held an instanter hearing on the habitual offender bill of information because defendants were denied the opportunity to prepare their defenses. State v. Ellis, 487 So. 2d 752, 1986 La. App. LEXIS 6700 (Apr. 23, 1986), writ of certiorari denied by 492 So. 2d 1216, 1986 La. LEXIS 7014 (La. 1986), writ of certiorari denied by 492 So. 2d 1217, 1986 La. LEXIS 7013 (La. 1986).

Unauthenticated copy of an arrest register was not competent under La. Rev. Stat. Ann. § 15:529.1(F) to prove a multiple bill. State v. Horton, 487 So. 2d 602, 1986 La. App. LEXIS 6556 (Apr. 11, 1986).

Procedure under La. Rev. Stat. Ann. § 15:529.1(F) for proving defendant’s status as a second felony offender was not exclusive, and his prior conviction, sentence, and release date were adequately proved through the introduction of certified copies of the prior information, pertinent minute entries, rap sheet, and fingerprint cards, accompanied by an expert witness’s fingerprinting of defendant in open court and positively comparing them with the rap sheet prints. State v. Anderson, 486 So. 2d 783, 1986 La. App. LEXIS 8753 (Mar. 25, 1986).

Defendant’s sentence of 20 years for convictions for two counts of simple arson and three counts of burglary was not excessive given the fact that the defendant had prior convictions and that there was a likelihood that the defendant would commit another offense; the sentence was amended to reflect that the defendant was eligible for parole after serving half of his sentence. State v. Arvel, 481 So. 2d 691, 1985 La. App. LEXIS 10498 (Dec. 26, 1985).

Defendant convicted of possession of stolen property was properly adjudicated as a multiple offender under La. Rev. Stat. Ann. § 15:529.1. based solely upon a minute entry and rights waiver form of a previous conviction rather than a recorded transcript of a Boykin colloquy. State v. Junegain, 478 So. 2d 542, 1985 La. App. LEXIS 9859 (Oct. 11, 1985), writ of certiorari denied by 483 So. 2d 1018, 1986 La. LEXIS 5849 (La. 1986).

As the Arkansas theft statute was substantively different from the Louisiana felony-theft statute, La. Rev. Stat. Ann. § 14:67, the prior Arkansas conviction could not be used as the basic for enhancement of his current sentence pursuant to La. Rev. Stat. Ann. § 15:529.1(A). State v. Lanier, 477 So. 2d 889, 1985 La. App. LEXIS 9868 (Oct. 11, 1985).

Only documents properly certified under La. Rev. Stat. Ann. § 15:529.1(F) by the officer with legal custody of the documents can be admitted into evidence as proof of prior offenses. State v. Lambert, 475 So. 2d 791, 1985 La. App. LEXIS 10156 (Aug. 22, 1985), writ of certiorari denied by 481 So. 2d 1345, 1986 La. LEXIS 5532 (La. 1986).

Where defendant rejected an eight year sentence offered in a plea bargain, the 18 year sentence later imposed based on habitual offender billing, after a trial and conviction, did not constitute a violation of his due process rights nor did it constitute prosecutorial vindictiveness. State v. Long, 473 So. 2d 907, 1985 La. App. LEXIS 10653 (Aug. 2, 1985).

Defendants’ sentences of 12 years each for simple burglary were not excessive, where as habitual offenders, they were each subject to maximum terms of 24 years; the trial judge weighed both aggravating and mitigating factors in sentencing defendants and determined that they were an undue risk to society. State v. Sheppard, 472 So. 2d 267, 1985 La. App. LEXIS 8732 (June 25, 1985).

Where defendant was sentenced as a habitual offender for purse snatching and second-degree battery, his sentence was vacated; the failure of the trial court to inform defendant of the nature of the allegations at sentencing was an error patent. State v. Easton, 463 So. 2d 783, 1985 La. App. LEXIS 8022 (Jan. 23, 1985).

State did not meet its burden, in habitual offender proceedings, to prove defendant’s identity with a person of the same name previously convicted of armed robbery, when its only evidence was a line entry in defendant’s rap sheet that someone of the same name was so convicted, the rap sheet was not accompanied by the signed specifications required by La. Rev. Stat. Ann. § 15:585, and a comparison of defendant’s current fingerprints with those obtained in a previous arrest, not the basis of the habitual offender adjudication, did not remedy the deficiency in the State’s evidence. State v. Johnson, 457 So. 2d 1251, 1984 La. App. LEXIS 9623 (Oct. 9, 1984).

Prosecution failed to introduce a certified copy of the transcript of defendant’s guilty plea to a previous crime for the purpose of proving his status as a multiple offender as required by La. Rev. Stat. Ann. § 15:529.1(F); therefore, the multiple offender sentence was vacated and remanded for resentencing. State v. Melton, 456 So. 2d 192, 1984 La. App. LEXIS 9504 (Aug. 31, 1984).

Although the colloquy from defendant’s prior guilty pleas failed to mention the privilege against self-incrimination, the predicate pleas were valid and could be used as the basis for a multiple offender adjudication under La. Rev. Stat. Ann. § 15:529.1(A)(1) where the guilty plea form, which was extremely detailed, adequately advised defendant of the privilege and was initialed line-by-line by defendant and signed by defendant, his attorney, and the trial judge. State v. Arrington, 455 So. 2d 1284, 1984 La. App. LEXIS 9517 (Aug. 31, 1984).

Defendant’s sentence as a second felony offender pursuant to La. Rev. Stat. Ann. § 15:529.1 was affirmed where defendant knowingly and voluntarily pled guilty to an underlying felony; habitual offender proceedings were instituted without unreasonable delay. State v. Tuesno, 455 So. 2d 1292, 1984 La. App. LEXIS 9519 (Aug. 31, 1984).

Where defendant was convicted of four counts on the same date, the trial court erred in applying the multiple offender statute, La. Rev. Stat. Ann. § 15:529.1, and doubling the sentence on each of the convictions. State v. Wells, 454 So. 2d 403, 1984 La. App. LEXIS 9341 (July 31, 1984).

The test as to whether an offense committed in another jurisdiction, or under federal law, constitutes a first offense under Louisiana’s repeat offender law, is not the classification of the offense by the other jurisdiction, but rather how the offense would be classified under Louisiana law. State v. Brown, 452 So. 2d 326, 1984 La. App. LEXIS 9022 (June 6, 1984).

Amended sentence of 33 years at hard labor without probation, parole, or suspension of sentence was not excessive in violation of La. Const. art. I, § 20 (1974), because it was the minimum allowable under the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, for a second offender convicted of armed robbery, a violation of La. Rev. Stat. Ann. § 14:64. State v. Phillips, 448 So. 2d 243, 1984 La. App. LEXIS 8516 (Apr. 3, 1984), reversed in part by 452 So. 2d 1178, 1984 La. LEXIS 9409 (La. 1984).

Defendant was improperly convicted of being a habitual offender, a violation of La. Rev. Stat. Ann. § 15:529.1, because the transcript revealed that he had not been advised of his right to remain silent when he pleaded guilty to his first felony; hence, on appeal the court reversed and vacated defendant’s conviction as a habitual offender and his sentence and remanded the matter for resentencing on just his second felony conviction. State v. Lynch, 441 So. 2d 732, 1983 La. LEXIS 12349 (Nov. 28, 1983).

Predicate for a multiple offender bill was inadequate because the minute entry of the plea agreement did not establish a prima facie case of a knowing and voluntary waiver of defendant’s rights. State v. Murray, 436 So. 2d 775, 1983 La. App. LEXIS 8785 (June 28, 1983), writ denied by 584 So. 2d 1158, 1991 La. LEXIS 2420 (La. 1991).

Where defendant was convicted of four counts of attempted simple burglary and was sentenced to four consecutive terms of 12 years at hard labor, the sentence was not excessive on the grounds that his sentence was enhanced because he was a second felony offender and that the trial judge properly considered the sentencing factors. State v. Brooks, 434 So. 2d 1171, 1983 La. App. LEXIS 9022 (June 28, 1983), writ of certiorari denied by 440 So. 2d 727, 1983 La. LEXIS 11778 (La. 1983).

Second offender who committed simple burglary could not receive any more than the maximum 12-year sentence that he received. State v. Montero, 433 So. 2d 426, 1983 La. App. LEXIS 8725 (June 3, 1983).

Trial judge’s failure to caution defendant of his rights under La. Rev. Stat. Ann. § 15:529.1 regarding his acknowledgement that he was a multiple offender, that he had the right to a formal hearing and to require the State to prove the issue of his identiy as the same person who was previously convicted of the prior felony under the multiple offender bill, invalidated defendant’s sentence. State v. Walker, 432 So. 2d 1057, 1983 La. App. LEXIS 8609 (May 25, 1983).

Defendant’s sentence, as a habitual offender, of 24 years at hard labor for simple robbery was vacated as illegally exceeding the maximum seven-year sentence in La. Rev. Stat. Ann. § 14:65 because defendant was not advised of his right to remain silent before being compelled to confess the prior felony conviction and the State offered no admissible evidence to prove, as required by La. Rev. Stat. Ann. § 15:529.1, that he was the same person convicted of the prior felony. State v. Johnson, 432 So. 2d 815, 1983 La. LEXIS 10720 (May 23, 1983).

Defendant was improperly sentenced as a third felony offender under the Louisiana Habitual Offender Act, La. Rev. Stat. Ann. § 15:529.1, where defendant’s third offense, for which defendant was being sentenced, occurred prior to defendant’s second felony conviction; defendant was not a third offender within the meaning of § 15:529.1. State v. Lennon, 427 So. 2d 860, 1983 La. LEXIS 9921 (Mar. 4, 1983).

Conduct of which defendant was accused and to which she pleaded guilty to under the Texas statute constituted the felony offense of Cruelty to Juveniles as defined at the time of the Texas offense in Louisiana in La. Rev. Stat. Ann. § 14:93, therefore, that foreign offense constituted a felony for purposes of the habitual offender law, La. Rev. Stat. Ann. § 15:529.1. State v. Morris, 429 So. 2d 111, 1983 La. LEXIS 9890 (Feb. 23, 1983).

A defendant must object at the multiple-offender hearing to the failure of the record of the predicate felony or raise the issue in a postconviction application, at which time he will have the opportunity (and the burden) to prove such an allegation. State v. Martin, 427 So. 2d 1182, 1983 La. LEXIS 9886 (Feb. 23, 1983).

Trial judge committed reversible error at the multiple offender proceeding in not allowing a defendant to withdraw his four guilty pleas of a month before and in adjudging him a multiple offender on the basis of inadequately Boykinized guilty pleas where the defendant had pled guilty under a plea agreement where he was to serve four years concurrently on four counts of simple robbery. State v. Hayes, 423 So. 2d 1111, 1982 La. LEXIS 12738 (Nov. 29, 1982).

Under La. Rev. Stat. Ann. § 15:529.1(C), the multiple offender statute is inapplicable in cases where more than five years have elapsed between the expiration of the maximum sentence of the previous conviction and the time of the commission of the last felony for which the offender has been convicted. State v. Santiago, 416 So. 2d 524, 1982 La. LEXIS 11449 (July 2, 1982).

Habitual offender information filed by the district attorney 13 months after defendant had been sentenced on a simple burglary conviction constituted an unreasonable delay, entitling defendant to prevail on his motion to quash the information; although the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1(D), did not impose a specific prescriptive period in which the district attorney was required to file the habitual offender information, under the circumstances, the district attorney did not act reasonably in delaying the institution of the habitual offender proceedings. State v. Broussard, 416 So. 2d 109, 1982 La. LEXIS 11368 (June 21, 1982).

Additional sentence for a defendant’s status as a habitual offender was improper because a habitual offender bill of information did not allege another offense, the bill was merely a way for the state to inform the court that the defendant had a prior felony conviction. State v. Walker, 416 So. 2d 534, 1982 La. LEXIS 11380 (June 21, 1982).

Where defendant with prior felony convictions was convicted on the same day of two counts of negligent homicide; the trial court erred in sentencing defendant under the habitual offender law on both negligent homicide counts and in failing to vacate the sentences imposed on the negligent homicide convictions and crediting defendant for time served under the vacated sentence. State v. Sherer, 411 So. 2d 1050, 1982 La. LEXIS 10575 (Mar. 1, 1982), overruled in part by State v. Shaw, 969 So. 2d 1233, 2007 La. LEXIS 2597 (La. 2007), limited by State ex rel. Porter v. Butler, 573 So. 2d 1106, 1991 La. LEXIS 191 (La. 1991).

Because defendant was sentenced to 20 years imprisonment as a fourth felony offender under La. Rev. Stat. section 15:529.1, the fact that the sentence included the improper conviction rendered by a five member jury, made it clear that defendant suffered substantial detriment from the judgment of conviction, which survived the satisfaction of the sentence imposed upon him. State ex rel. Becnel v. Blackburn, 410 So. 2d 1015, 1982 La. LEXIS 9864 (Jan. 25, 1982).

Where one of defendant’s prior convictions, used for sentencing as a habitual offender, was a federal felony, for which at that time there was no comparable State felony, the conviction could not be used for enhancement purposes under La. Rev. Stat. Ann. § 15:529.1. State v. Molinario, 384 So. 2d 759, 1980 La. LEXIS 7752 (May 19, 1980), writ of certiorari denied by 449 U.S. 1015, 101 S. Ct. 576, 66 L. Ed. 2d 475, 1980 U.S. LEXIS 4153, 49 U.S.L.W. 3409 (1980).

In trial for armed robbery, defendant’s sentence was excessive where defendant received the maximum sentence of 198 years as a habitual offender, the sentence was twice the maximum for armed robbery under La. Rev. Stat. Ann. § 14:64(B), and the trial court did not state the factual basis for imposing the maximum sentence. State v. Kenner, 384 So. 2d 413, 1980 La. LEXIS 7536 (May 19, 1980).

Ninety-nine year sentence imposed on defendant was the longest term prescribed for armed robbery, and it was not less than 20 years; hence, it did not violate the prohibition that the sentence be not more than defendant’s natural life and complied with La. Rev. Stat. Ann. § 15:529.1. State v. Delaney, 359 So. 2d 976, 1978 La. LEXIS 6363 (June 19, 1978).

Defendant was improperly multiple-billed because the legislature in passing La. Rev. Stat. Ann. § 14:95.1 provided enhanced penalties for the act of concealing a weapon when the concealer was a felon; thus, the legislature did not intend for defendant’s sentence to be enhanced as a multiple offender. State v. Williams, 358 So. 2d 943, 1978 La. LEXIS 5840 (Apr. 10, 1978).

Defendant was improperly sentenced as a multiple offender under La. Rev. Stat. Ann. § 15:529.1 because the statute he was convicted under, La. Rev. Stat. Ann. § 14:95.1, contained penalty provisions that limited the permissible punishment for the offense. State v. Firmin, 354 So. 2d 1355, 1978 La. LEXIS 5691 (Feb. 10, 1978), overruled in part by State v. Baker, 970 So. 2d 948, 2007 La. LEXIS 2325 (La. 2007).

Defendant’s sentence could not be enhanced with a prior conviction for attempted escape because it was previously used to enhance a burglary conviction and did not constitute a separate prior conviction for purposes of the enhancement statute, La. Rev. Stat. Ann. § 15:529.1. State v. Siegel, 354 So. 2d 525, 1978 La. LEXIS 7080 (Jan. 30, 1978).

Defendant was properly convicted as a fourth offender even though two of his four convictions were later legislatively reduced to misdemeanors because at the time of defendant’s convictions, all four of the convictions were felonies. State v. Sawyer, 350 So. 2d 611, 1977 La. LEXIS 6367 (Sept. 19, 1977).

Quashing an indictment under the multiple offender statute, La. Rev. Stat. Ann. § 15:529.1, was proper because the penalty provisions enacted in La. Rev. Stat. Ann. § 14:95.1 were intended by the legislature to limit the permissible punishment for the offense of felon in possession of a concealed weapon, in that the statute itself took into account the fact of defendant’s previous felony conviction and the legislature gave no indication that it wanted the multiple-billing procedure to remain available as a vehicle for further enlargement of the penalty. State v. Sanders, 337 So. 2d 1131, 1976 La. LEXIS 4405 (Sept. 13, 1976).

Federal Dyer Act conviction was a prior felony under La. Rev. Stat. Ann. § 15:529.1(A) for multiple offender purposes, because its penalty provision was like that of a Louisiana felony offense. State v. Ralph, 336 So. 2d 836, 1976 La. LEXIS 4338 (June 21, 1976), overruled by State v. Berndt, 416 So. 2d 56, 1982 La. LEXIS 11381 (La. 1982).

By adding five years to the nine years maximum sentence the defendant received on a 1953 conviction, the State could use this conviction in a multiple offender proceeding if the defendant committed another felony before November 6, 1967, and because defendant was convicted of another felony in 1961, the 1953 conviction could be used against him pursuant to La. Rev. Stat. Ann. § 15:529.1(C). State v. Ralph, 336 So. 2d 836, 1976 La. LEXIS 4338 (June 21, 1976), overruled by State v. Berndt, 416 So. 2d 56, 1982 La. LEXIS 11381 (La. 1982).

The multiple offender statute, La. Rev. Stat. Ann. § 15:529.1, specifically provides that the multiple offender bill of information be filed after conviction or sentence. State v. Ricks, 329 So. 2d 684, 1976 La. LEXIS 3887 (Mar. 29, 1976).

Defendant was properly sentenced as a second offender under La. Rev. Stat. Ann. § 15:529.1, where he had been previously convicted of the crime of murder by a court martial while serving as a soldier in World War II after being prosecuted under the Uniform Code of Military Justice. State v. Bullock, 329 So. 2d 733, 1976 La. LEXIS 5388 (Mar. 29, 1976).

Because La. Rev. Stat. Ann. § 15:529.1 did not make it a crime to be a multiple offender, and it merely enhanced the penalty to be imposed against multiple offenders, it did not violate double jeopardy principles. State v. Bullock, 329 So. 2d 733, 1976 La. LEXIS 5388 (Mar. 29, 1976).

Defendant was properly given a three year sentence of imprisonment with hard labor for his conviction as a multiple offender under La. Rev. Stat. Ann. § 15:529.1 because it was not less than one-third of the maximum four and one-half years prescribed for his second felony of simple burglary; however, defendant’s sentence could not be suspended as La. Code Crim. Proc. Ann. art. 893 only provided authority for suspension for first convictions except where a defendant was placed on probation for participation in a drug rehabilitation program. State v. Jones, 327 So. 2d 417, 1976 La. LEXIS 4019 (Feb. 23, 1976).

State was not precluded from charging defendant as a multiple offender, after defendant’s sentence on latest (narcotics) conviction, where defendant had a burglary conviction within the preceding five years, defendant was serving his narcotics sentence, defendant was tried upon the enhanced-penalty charge two months after the narcotics sentence was entered, and no prejudice was shown. State v. Bell, 324 So. 2d 451, 1975 La. LEXIS 4196 (Dec. 8, 1975).

La. Rev. Stat. Ann. § 15:529.1, the habitual offender law, is constitutional; therefore, on appeal the court affirmed defendant’s conviction for being a habitual offender and the sentence of 18 years at hard labor. State v. Williams, 322 So. 2d 177, 1975 La. LEXIS 4614 (Oct. 1, 1975), overruled by State v. Cox, 369 So. 2d 118, 1979 La. LEXIS 7265 (La. 1979).

Defendant was properly sentenced as a habitual offender because the sentencing of defendant was pursuant to the basic conviction for armed robbery and was in no way related to the prior offense. State v. Martin, 316 So. 2d 740, 1975 La. LEXIS 4884 (June 23, 1975).

Multiple offender statute, La. Rev. Stat. Ann. § 15:529.1, required that the multiple offender bill of information, charging defendant as a third offender, be filed without unreasonable delay, and the State’s delay of nearly four years after defendant’s original sentencing was deemed unreasonable when the State had the necessary information at the time of the original sentencing. State v. McQueen, 308 So. 2d 752, 1975 La. LEXIS 3570 (Feb. 24, 1975).

A proceeding to have a defendant sentenced as a multiple offender must be completed before the defendant serves the sentence which is to be enhanced. State ex rel. Williams v. Henderson, 289 So. 2d 74, 1974 La. LEXIS 3165 (Jan. 14, 1974), overruled in part by State v. Muhammad, La. 03-2991, 875 So. 2d 45, 2004 La. LEXIS 1780 (La. May 25, 2004).

Where defendant had pleaded guilty on the same date to four offenses, the four convictions had to be treated as one under La. Rev. Stat. Ann. § 15:529.1(B). State ex rel. Jackson v. Henderson, 283 So. 2d 210, 1973 La. LEXIS 6334 (Sept. 24, 1973).

District attorney’s agreement not to charge defendant as a multiple offender had to be upheld even if he did not have the trial court’s permission, and even if he did not know defendant’s complete criminal history before he agreed not to charge defendant as a multiple offender in exchange for defendant’s plea of guilty to attempted possession of marijuana. State v. Hingle, 242 LA. 844, 139 So. 2d 205, 1962 La. LEXIS 493 (Mar. 26, 1962).

Defendant’s life sentence under the Louisiana habitual criminal act (act) did not place him in double jeopardy although the bill of information under the act was not filed against him until after he finished serving a one-year prison term for his most recent felony conviction; the act imposed no new conviction on him, but merely increased his sentence. State v. George, 218 LA. 18, 48 So. 2d 265, 1950 La. LEXIS 1052 (June 30, 1950), writ of certiorari denied by 340 U.S. 949, 71 S. Ct. 528, 95 L. Ed. 684, 1951 U.S. LEXIS 2122 (1951), limited by State ex rel. Williams v. Henderson, 289 So. 2d 74, 1974 La. LEXIS 3165 (La. 1974).

When defendant was sentenced to life imprisonment under the habitual criminal act, he was properly refused credit for a one-year prison term he had already finished serving for his most recent felony conviction because it was not feasible to deduct time served from a life sentence. State v. George, 218 LA. 18, 48 So. 2d 265, 1950 La. LEXIS 1052 (June 30, 1950), writ of certiorari denied by 340 U.S. 949, 71 S. Ct. 528, 95 L. Ed. 684, 1951 U.S. LEXIS 2122 (1951), limited by State ex rel. Williams v. Henderson, 289 So. 2d 74, 1974 La. LEXIS 3165 (La. 1974).

••••• Prior Misdemeanors. — State v. Zachary did not address the use of uncounseled pleas as predicates under the recidivist portions of the operating a vehicle while intoxicated (DWI) statute, and even though the State presented a certified copy of defendant’s waiver of the right to be represented by an attorney as to the prior guilty plea (the predicate offense), the evidence was insufficient to show defendant waived the right to counsel in a knowing and intelligent manner; thus, the bill information charging DWI as a third offense was quashed. State v. Deville, 879 So. 2d 204, 2004 La. App. LEXIS 1248 (May 14, 2004), vacated by, remanded by La. 04-1401, 879 So. 2d 689, 2004 La. LEXIS 2097 (La. July 2, 2004).

In sentencing defendant under the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, the trial court erred in failing to address any of the issues raised by defendant and in failing to provide any of the factors it used in reaching its decision to deny defendant’s motion to deviate from the statutory sentence. State v. O’Neal, 795 So. 2d 1292, 2001 La. App. LEXIS 2175 (Oct. 12, 2001), writ denied by La. 2002-3207, 828 So. 2d 564, 2002 La. LEXIS 3189 (La. Nov. 1, 2002).

Sentencing defendant as a multiple offender pursuant to La. Rev. Stat. Ann. § 15:529.1 was improper even though he pleaded guilty to the multiple bill because the sentencing court failed to meet its duty under La. Rev. Stat. Ann. § 15:529.1(D)(1) of advising defendant of his right to remain silent and to have a formal hearing at which the State had the burden of proving multiple offender status. State v. Donaldson, 726 So. 2d 1003, 1999 La. App. LEXIS 54 (Jan. 9, 1999).

Where defendant was convicted of driving while intoxicated and sentenced as a habitual offender, his conviction and sentence were proper; the trial court did not err in admitting his two prior convictions. State v. Woods, 402 So. 2d 680, 1981 La. LEXIS 8649 (July 2, 1981).

••••• Three Strikes. — As a second felony offender, the underlying offense of possession of hydrocodone was punishable by a term of imprisonment of not more than five years pursuant to La. Rev. Stat. Ann. § 40:967(C)(2), and thus, the sentencing range in this case was between two and one-half years to 10 years of imprisonment; defendant’s sentence of seven years was not excessive in violation of La. Const. art. I, § 20 and the court was not permitted, pursuant to La. Code Crim. Proc. Ann. art. 881.4(D), to set the sentence aside where it was supported by the evidence and the trial court was permitted to consider defendant’s prior criminal history. State v. Cowart, 862 So. 2d 225, 2003 La. App. LEXIS 3279 (Nov. 25, 2003).

At the time of defendant’s conviction, the provisions of La. Rev. Stat. Ann. § 15:529.1(A)(1)(c)(ii) subjected defendant to a mandatory life sentence as a fourth-felony offender convicted of simple robbery in violation of La. Rev. Stat. Ann. § 14:2(13), even though defendant’s three prior offenses were non-violent, and the penalties were not unconstitutional on their face; however, given that the sentence of life imprisonment was disproportionate to the harm done, the court found that the sentence was excessive under La. Const. art. I, § 20. State v. Wilson, 859 So. 2d 957, 2003 La. App. LEXIS 3041 (Nov. 6, 2003), writ denied by La. 2003-3232, 876 So. 2d 73, 2004 La. LEXIS 1895 (La. June 4, 2004).

Defendant’s habitual offender adjudication and enhanced sentence were affirmed because the State had met its burden that one of defendant’s prior guilty pleas was informed and voluntary and because defendant did not rebut the presumption of constitutionality of the mandatory minimum sentence under the Habitual Offender Law by showing that he was “exceptional.” State v. Wuneburger, 860 So. 2d 78, 2003 La. App. LEXIS 2851 (Oct. 15, 2003), writ denied by La. 2003-3357, 891 So. 2d 673, 2005 La. LEXIS 10 (La. Jan. 7, 2005).

Appeals court reversed habitual drug offender’s statutory mandatory minimum life sentence for offender’s attempted possession of cocaine under La. Rev. Stat. Ann. §§ 14:27, 40:967(C), which occurred before the June 15, 2001 effective date of the 2001 La. Acts 403 amendments to La. Rev. Stat. Ann. § 15:529.1, and remanded for the trial court to resentence the offender under La. Rev. Stat. Ann. § 15:529.1 (before the amendments) after considering whether facts of his particular case made the mandatory minimum life sentence constitutionally excessive. State v. Houston, 859 So. 2d 707, 2003 La. App. LEXIS 2864 (Oct. 1, 2003).

2001 La. Acts 403’s amendments to La. Rev. Stat. Ann. § 15:529.1 apply only to those offenses which are committed after the June 15, 2001 effective date of 2001 La. Acts 403. State v. Houston, 859 So. 2d 707, 2003 La. App. LEXIS 2864 (Oct. 1, 2003).

Dorthey makes it clear that a trial court can find a mandatory minimum sentence under Louisiana’s Habitual Offender Law to be constitutionally excessive and impose a lesser sentence. State v. Houston, 859 So. 2d 707, 2003 La. App. LEXIS 2864 (Oct. 1, 2003).

Even though a sentence under Louisiana’s Habitual Offender Law is the minimum provided by that law, the sentence may still be unconstitutionally excessive if it makes no measurable contribution to acceptable goals of punishment, or is nothing more than the purposeful imposition of pain and suffering and is grossly out of proportion to the severity of the crime. State v. Houston, 859 So. 2d 707, 2003 La. App. LEXIS 2864 (Oct. 1, 2003).

In a multiple offender hearing, the district attorney met his burden of proving beyond a reasonable doubt defendant’s prior felony convictions pursuant to voluntary guilty pleas where a fingerprint expert testified that the defendant’s fingerprints matched the arrest register in two of the prior convictions, and the State also introduced the bill of information, a guilty plea form containing the Boykin rights, a minute entry, and a docket master pertaining to the three prior convictions, and the pleas were all signed by defense counsel. State v. Jones, 850 So. 2d 782, 2003 La. App. LEXIS 1946 (June 18, 2003), writ denied by La. 2003-1987, 864 So. 2d 625, 2004 La. LEXIS 186 (La. Jan. 16, 2004).

Where defendant’s sentence was the minimum under the statute and was thus presumed constitutional, it was incumbent upon defendant to rebut the presumption. State v. Jones, 850 So. 2d 782, 2003 La. App. LEXIS 1946 (June 18, 2003), writ denied by La. 2003-1987, 864 So. 2d 625, 2004 La. LEXIS 186 (La. Jan. 16, 2004).

Where defendant conceded that he was properly sentenced under the pre-amendment version of La. Rev. Stat. Ann. § 15:529.1 to life imprisonment, but claimed for the first time on appeal that he was entitled to the ameliorative changes to the habitual offender law based on the fact that his eight robberies involved only a toy gun and no injuries, and further, at the sentencing hearing he presented no exceptional circumstances warranting departure from the sentence imposed, defendant’s life sentence was affirmed. State v. Dupre, 848 So. 2d 149, 2003 La. App. LEXIS 1601 (May 28, 2003), writ denied by La. 2003-1978, 872 So. 2d 509, 2004 La. LEXIS 1737 (La. May 14, 2004).

Trial court had not erred in failing to properly advise defendant of his right to have a formal hearing prior to his stipulating to multiple offender bill where, after defendant stipulated to the allegations, the trial court further advised him that if he were to have a trial on the instant matter, he would have the right to remain silent, the right to cross-examine all witnesses against him, and the right to call his own witnesses. State v. Jerome, 845 So. 2d 1194, 2003 La. App. LEXIS 1220 (Apr. 29, 2003).

Where defendant made no showing of exceptional circumstances to justify a downward departure, he failed to carry his burden of proving the sentence imposed; defendant argued that life imprisonment at hard labor without benefit of parole, probation, or suspension of sentence, was excessive for a third felony offender convicted of four counts of distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A). State v. Jerome, 845 So. 2d 1194, 2003 La. App. LEXIS 1220 (Apr. 29, 2003).

District attorney had great discretionary power to file an habitual offender bill, under La. Rev. Stat. Ann. § l5:529.1(D), and vindictiveness was not shown where prosecutor chose to so file, after defendant was convicted by a jury of armed robbery, and where defendant’s earlier guilty plea and sentence, with no habitual offender bill, had been vacated; defendant could be charged as an habitual offender at any time, even after conviction and sentence. State v. Orange, 845 So. 2d 570, 2003 La. App. LEXIS 1081 (Apr. 11, 2003), writ denied by La. 2003-1352, 874 So. 2d 161, 2004 La. LEXIS 1851 (La. May 21, 2004), writ denied by La. 2003-2195, 877 So. 2d 137, 2004 La. LEXIS 2292 (La. July 2, 2004).

Louisiana jurisprudence holds that the La. Rev. Stat. Ann. § 14:95.1 firearm conviction may not be used to enhance the penalty for a subsequent conviction under the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, if the underlying felony used as an element in the firearm conviction is also used in the same multiple bill. State v. Anderson, 842 So. 2d 1222, 2003 La. App. LEXIS 1040 (Apr. 9, 2003).

Multiple convictions obtained the same day for offenses arising out of one criminal episode should be considered as one conviction for purposes of applying the habitual offender law in sentencing. State v. Anderson, 842 So. 2d 1222, 2003 La. App. LEXIS 1040 (Apr. 9, 2003).

Appellate court found as patent error, that defendant could not have been adjudicated a habitual offender and received enhanced sentences based on two drug offenses, possession of marijuana and phencyclidine, which had arisen out of one criminal episode. State v. Anderson, 842 So. 2d 1222, 2003 La. App. LEXIS 1040 (Apr. 9, 2003).

In the context of the habitual offender law, La. Rev. Stat. Ann. § 15:529.1, the Louisiana Supreme Court has stated that in order to successfully rebut the presumption that the mandatory minimum sentence is constitutional, a defendant must clearly and convincingly show that: he is exceptional, which in this context means that because of unusual circumstances this defendant is a victim of the legislature’s failure to assign sentences that are meaningfully tailored to the culpability of the offender, the gravity of the offense, and the circumstances of the case. State v. Anderson, 842 So. 2d 1222, 2003 La. App. LEXIS 1040 (Apr. 9, 2003).

To prove a defendant is a habitual offender, the State must initially prove the prior felony conviction(s) and that defendant is the same person, and where the State relies on a prior conviction that is based on a guilty plea to prove defendant’s multiple offender status and defendant denies the allegations of the multiple bill, the State has the burden of proving the existence of the prior guilty plea and that the defendant’s plea was counseled; once the State meets this burden, the defendant must produce some affirmative evidence of an infringement of his rights or of a procedural irregularity, and if the defendant meets this burden, the burden shifts back to the State to prove the constitutionality of the plea, i.e., that it was knowing and voluntary, and finally, the State meets its final burden by producing a “perfect transcript” of articulated waiver of the three core rights enumerated in Boykin, namely: (1) right to trial by jury; (2) defendant’s privilege against self-incrimination; and (3) his right to confront his accusers. State v. Robinson, 846 So. 2d 76, 2003 La. App. LEXIS 1018 (Apr. 8, 2003), writ denied by La. 2003-1361, 860 So. 2d 1131, 2003 La. LEXIS 3561 (La. Nov. 26, 2003).

There was sufficient evidence to find that defendant was a habitual offender where, defendant’s identity was established at the multiple bill hearing by the use of the expert testimony of a fingerprint expert, defendant was represented by counsel at both pleas, and defendant failed to prove by affirmative evidence, an infringement of his rights or of a procedural irregularity. State v. Robinson, 846 So. 2d 76, 2003 La. App. LEXIS 1018 (Apr. 8, 2003), writ denied by La. 2003-1361, 860 So. 2d 1131, 2003 La. LEXIS 3561 (La. Nov. 26, 2003).

Mandatory minimum sentences provided for under the Habitual Offender Statute, La. Rev. Stat. Ann. § 15:529.1, are presumed to be constitutional, and in order to rebut the presumption that the mandatory minimum sentence is constitutional, defendant must clearly and convincingly show that he is exceptional; that is, because of unusual circumstances, he is a victim of the legislature’s failure to assign sentences that are meaningfully tailored to the culpability of the offender, the gravity of the offense, and the circumstances of the case, and downward departures from the minimum sentence under the Habitual Offender Statute should occur only in rare situations. State v. Robinson, 846 So. 2d 76, 2003 La. App. LEXIS 1018 (Apr. 8, 2003), writ denied by La. 2003-1361, 860 So. 2d 1131, 2003 La. LEXIS 3561 (La. Nov. 26, 2003).

Downward departures from the minimum sentence mandated by the Habitual Offender Statute is warranted if the trial court determines that the minimum sentence mandated makes no measurable contribution to acceptable goals of punishment or that the sentence amounts to nothing more than a purposeful imposition of pain and suffering and is grossly out of proportion to the severity of the offense, and if a downward departure is warranted, the trial judge shall sentence the defendant to the longest sentence that is not constitutionally excessive. State v. Robinson, 846 So. 2d 76, 2003 La. App. LEXIS 1018 (Apr. 8, 2003), writ denied by La. 2003-1361, 860 So. 2d 1131, 2003 La. LEXIS 3561 (La. Nov. 26, 2003).

Where defendant was found guilty of possession of cocaine with intent to distribute (La. Rev. Stat. Ann. § 40:967(A)), and was adjudicated a third felony offender, at the time of the commission of the instant offense, the sentencing range for a third felony offender, with an underlying conviction for a violation of the Uniform Controlled Dangerous Substances Law punishable by imprisonment for more than five years, was imprisonment “for the remainder of his natural life, without benefit of parole, probation or suspension of sentence,” pursuant to La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii), and defendant was sentenced to life imprisonment, without benefit of parole, probation, or suspension of sentence for five years, hence, the sentence imposed was the mandatory minimum sentence prescribed by the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii). State v. Robinson, 846 So. 2d 76, 2003 La. App. LEXIS 1018 (Apr. 8, 2003), writ denied by La. 2003-1361, 860 So. 2d 1131, 2003 La. LEXIS 3561 (La. Nov. 26, 2003).

2001 La. Acts 403 amended the Habitual Offender Statute, La. Rev. Stat. Ann. § 15:529.1. State v. Robinson, 846 So. 2d 76, 2003 La. App. LEXIS 1018 (Apr. 8, 2003), writ denied by La. 2003-1361, 860 So. 2d 1131, 2003 La. LEXIS 3561 (La. Nov. 26, 2003).

Defendant was precluded from raising as an issue, the propriety of the cleansing period between his prior felony convictions and the fourth felony conviction, for which he was sentenced under the habitual offender law to life imprisonment without benefit of parole, probation or suspension of sentence, because he failed to challenge the previous conviction or adjudications before his sentence was imposed as required by La. Rev. Stat. Ann. § 15:529.1(D)(1)(b). State v. Gaddis, 839 So. 2d 1258, 2003 La. App. LEXIS 662 (Mar. 14, 2003), writ denied by La. 2003-1275, 872 So. 2d 519, 2004 La. LEXIS 1701 (La. May 14, 2004), writ of certiorari denied by 544 U.S. 926, 125 S. Ct. 1649, 161 L. Ed. 2d 487, 2005 U.S. LEXIS 2542, 73 U.S.L.W. 3555 (2005).

Defendant’s 20-year sentence, imposed after he was found to be a multiple offender pursuant to La. Rev. Stat. Ann. § 15:529.1, was not excessive because the statutory minimums under the habitual offender law had previously been found to be constitutional, the sentence was the minimum required under La. Rev. Stat. Ann. § 15;529.1(A)(1)(b)(ii), and defendant’s drug addiction and non-violent criminal history were not exceptional circumstances warranting a downward deviation. State v. Bentley, 844 So. 2d 149, 2003 La. App. LEXIS 700 (Mar. 12, 2003), writ denied by La. 2003-1156, 858 So. 2d 416, 2003 La. LEXIS 3381 (La. Nov. 14, 2003).

Where defendant committed his crime before the amendment that would have reduced the sentence under La. Rev. Stat. Ann. § 15:529.1, it was proper for the trial court to sentence under the pre-amendment guidelines. State v. Harris, 839 So. 2d 291, 2003 La. App. LEXIS 86 (Jan. 28, 2003), writ denied by La. 2003-0846, 857 So. 2d 474, 2003 La. LEXIS 3178 (La. Oct. 31, 2003).

Defendant’s sentence was not excessive where defendant was a recidivist criminal and defendant failed make a showing of exceptional circumstances sufficient to justify a downward departure from the mandatory sentence of life imprisonment. State v. Simmons, 839 So. 2d 239, 2003 La. App. LEXIS 87 (Jan. 28, 2003), writ denied by La. 2003-0841, 857 So. 2d 473, 2003 La. LEXIS 3175 (La. Oct. 31, 2003).

Defendant’s 25-year enhanced sentence as a third felony offender convicted of distribution of cocaine was not excessive considering the facts of defendant’s case, and his non-violent offenses were not a reason to declare his sentence excessive. State v. Lott, 836 So. 2d 584, 2002 La. App. LEXIS 4059 (Dec. 30, 2002), writ denied by La. 2003-0499, 855 So. 2d 755, 2003 La. LEXIS 3021 (La. Oct. 17, 2003).

Amendments to LA. Rev. Stat. Ann. § 15:529.1 embodied in 2001 La. Acts 403, are to have prospective application only. State v. Lewis, 834 So. 2d 528, 2002 La. App. LEXIS 3705 (Nov. 26, 2002).

It was presumed that a mandatory minimum sentence under the Habitual Offender Law was constitutional; a life sentence was not unconstitutionally excessive where defendant was adjudicated to have been a third offender and a life sentence was mandatory under La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii). State v. Cho, 831 So. 2d 433, 2002 La. App. LEXIS 3250 (Oct. 29, 2002), writ denied by La. 2002-2874, 840 So. 2d 1213, 2003 La. LEXIS 987 (La. Apr. 4, 2003), writ denied by La. 2004-1505, 901 So. 2d 1049, 2005 La. LEXIS 1394 (La. Apr. 29, 2005).

Where defendant was convicted of distribution of cocaine and sentenced as a fourth felony offender to life in prison, the trial court did not err by finding that defendant was a fourth felony offender and by imposing life imprisonment, since the State sufficiently fulfilled its requirements of proof and the Habitual Offender Statute, La. Rev. Stat. Ann. § 15:529.1, was not unconstitutional. State v. Robinson, 831 So. 2d 460, 2002 La. App. LEXIS 3274 (Oct. 29, 2002), writ denied by La. 2003-0100, 867 So. 2d 676, 2004 La. LEXIS 509 (La. Feb. 13, 2004).

Defendant’s sentence of life imprisonment under the provisions of La. Rev. Stat. Ann. § 15:529.1 for vehicular homicide was affirmed because defendant, a third felony offender, failed to show that the sentence imposed was excessive or was not tailored to his culpability, the gravity of the offense, or the circumstances of the crime. State v. O’Neal, 830 So. 2d 408, 2002 La. App. LEXIS 3204 (Oct. 23, 2002).

Mandatory life sentence imposed by La. Rev. Stat. Ann. § 15:529.1 is presumptively constitutional and should be accorded great deference by the judiciary. State v. O’Neal, 830 So. 2d 408, 2002 La. App. LEXIS 3204 (Oct. 23, 2002).

The sentencing court’s role is not to question the wisdom of the legislature in requiring enhanced punishments for multiple offenders under the provisions of La. Rev. Stat. Ann. § 15:529.1, but rather to determine whether the particular defendant before it proves that the minimum sentence is so excessive in his case that it violates La. Const. art. I, § 20. State v. O’Neal, 830 So. 2d 408, 2002 La. App. LEXIS 3204 (Oct. 23, 2002).

If a sentencing judge finds clear and convincing evidence which justifies a downward departure from the minimum sentence under the habitual offender statute, La. Rev. Stat. Ann. § 15:529.1, he is not free to sentence a defendant to whatever sentence he feels is appropriate under the circumstances, but must instead sentence the defendant to the longest sentence which is not constitutionally excessive. State v. O’Neal, 830 So. 2d 408, 2002 La. App. LEXIS 3204 (Oct. 23, 2002).

State did not satisfy its burden of proof in showing defendant was a third-felony offender when more than 10 years had elapsed between defendant’s first and second conviction, and nothing in the record established the date of defendant’s discharge from State supervision on the first offense. State v. Mays, 831 So. 2d 292, 2002 La. App. LEXIS 3141 (Oct. 16, 2002), writ denied by La. 2004-0072, 882 So. 2d 1162, 2004 La. LEXIS 2846 (La. Sept. 24, 2004).

Defendant’s enhanced sentence as a fourth felony offender was vacated because the trial court based its finding and enhancement on evidence submitted in defendant’s first habitual offender hearing over defendant’s objection, which was reversible error under the court’s patent error review pursuant to La. Code Crim. Proc. Ann. art. 920; pursuant to La. Rev. Stat. Ann. § 15:529.1(D)(1)(a), defendant had the right to remain silent and the right to a hearing at which the State was required to prove the habitual offender bill allegations. State v. Muhammad, 831 So. 2d 358, 2002 La. App. LEXIS 3142 (Oct. 16, 2002).

Where defendant was convicted and sentenced for aggravated second-degree battery after he attacked a police officer with a knife without provocation while the officer was working off-duty detail at a dance, the trial court erred in denying defendant the opportunity for parole when the court sentenced defendant under the habitual offender statute. State v. Henry, 823 So. 2d 1064, 2002 La. App. LEXIS 2582 (Aug. 14, 2002).

Defendant was properly adjudged a third offender notwithstanding the fact that he could not have previously been adjudged a second offender under the version of Louisiana’s Habitual Offender Law then in force. State v. Everett, 816 So. 2d 1272, 2002 La. LEXIS 1510 (May 14, 2002).

Application of the 1995 amendment to La. Rev. Stat. Ann. § 15:529.1(C) in effect at the time of a defendant’s later offense and subsequent conviction does not violate the prohibition against ex post facto laws and is not otherwise fundamentally unfair. State v. Everett, 816 So. 2d 1272, 2002 La. LEXIS 1510 (May 14, 2002).

Phrase “any of said 10-year periods” in La. Rev. Stat. Ann. § 15:529.1(C) refers to either (1) the 10-year period occurring between the expiration of the maximum sentence or sentences of the previous conviction or convictions and the time of commission of the last felony, or (2) the 10-year period occurring between the expiration of the maximum sentence or sentences of the previous adjudication or adjudications of delinquency and the time of commission of the last felony. State v. Everett, 816 So. 2d 1272, 2002 La. LEXIS 1510 (May 14, 2002).

Statute, as amended, applied to crimes committed after the effective date of the amendment; where defendant presented no evidence to rebut the presumption that the mandatory sentence of life was unconstitutional, a downward departure was unwarranted. State v. Ventress, 817 So. 2d 377, 2002 La. App. LEXIS 1160 (Apr. 30, 2002).

Defendant’s life sentence without benefit of parole, probation or suspension of sentence as a third felony offender was not constitutionally excessive; because defendant’s underlying felony was a crime of violence, manslaughter, the multiple offender statute mandated a life sentence and defendant made no showing of exceptional circumstances to justify a downward departure from the mandatory minimum life sentence. State v. Hicks, 817 So. 2d 192, 2002 La. App. LEXIS 986 (Apr. 10, 2002), writ denied by La. 2002-1580, 845 So. 2d 1068, 2003 La. LEXIS 1741 (La. May 30, 2003).

When neither a copy of an arrest register, nor other documents admitted to prove defendant was the same individual who had previously pleaded guilty to a felony, contained defendant’s fingerprints, the original arrest register, which did contain his fingerprints, and testimony that the copy was a copy of the original, in combination with the other documents, met the State’s burden to prove defendant was the person who pleaded guilty to the prior felony, under La. Rev. Stat. Ann. § 15.529.1(D)(1)(b). State v. Payton, 810 So. 2d 1127, 2002 La. LEXIS 713 (Mar. 15, 2002).

Sentencing judge could only depart from the minimum sentence if it found there was clear and convincing evidence before it which would rebut the presumption of constitutionality; trial court erred where the only factors discussed were the defendant’s age of sixty-two years and the fact that a kidney ailment could prevent him from doing hard time. State v. Jefferson, 815 So. 2d 120, 2002 La. App. LEXIS 773 (Mar. 13, 2002), reversed by, remanded by La. 2002-1038, 838 So. 2d 724, 2003 La. LEXIS 2 (La. Jan. 10, 2003).

Defendant’s minimum mandatory life sentence is presumed to be constitutional, and, in light of defendant’s lengthy criminal record, he did not meet his burden of rebutting that presumption. State v. George, 829 So. 2d 440, 2002 La. App. LEXIS 819 (Mar. 13, 2002).

To prove a defendant is a habitual offender, the State must prove the prior felony conviction, that the defendant is the same person who was convicted of the prior felony, and that the predicate convictions fall within the ten-year cleansing period prescribed by La. Rev. Stat. Ann. § 15:529.1(C). State v. Kelly, 800 So. 2d 978, 2001 La. App. LEXIS 2201 (Oct. 17, 2001), writ denied by La. 2002-3266, 828 So. 2d 565, 2002 La. LEXIS 3191 (La. Nov. 1, 2002).

Defendant was properly sentenced under La. Code Crim. Proc. Ann. arts. 881.1 and 894.1, the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1(a)(1)(b)(ii), and La. Const., art. I, § 20 to mandatory life imprisonment after he was adjudicated a third felony offender because defendant failed to offer any evidence to rebut the presumption of the constitutionality of his enhanced life sentence and because the 16 years that defendant previously served for his first offense of armed robbery was not enough to deter defendant from a life of crime. State v. Barnes, 800 So. 2d 973, 2001 La. App. LEXIS 2207 (Oct. 17, 2001).

Under La. Rev. Stat. Ann. § 15:529.1(D)(1)(a), defendant was required to be advised of his right to remain silent prior to stipulating to his identity at a habitual offender hearing and failure to advice resulted in the habitual offender finding and enhanced sentence being vacated. State v. Walker, 795 So. 2d 459, 2001 La. App. LEXIS 1935 (Aug. 28, 2001), writ denied by La. 2001-2788, 826 So. 2d 1115, 2002 La. LEXIS 2911 (La. Oct. 4, 2002).

Where the State withdrew a habitual offender bill of information and resentenced defendant as a first felony offender, defendant was not subjected to a more severe sentence because the habitual offender law, La. Rev. Stat. Ann. § 15:529.1G, did not specifically prohibit parole eligibility while the armed robbery statute, La. Rev. Stat. Ann. § 14:64, did. State v. Jackson, 790 So. 2d 720, 2001 La. App. LEXIS 1717 (June 27, 2001).

Sentence as a habitual offender under La. Rev. Stat. Ann. § 15:529.1(D) was vacated where the state failed to submit any proof of a prior conviction. State v. McKissick, 808 So. 2d 733, 2001 La. App. LEXIS 1650 (June 22, 2001).

Where the state failed to submit any proof of defendant’s prior conviction, the state failed to meet its burden of proof pursuant to La. Rev. Stat. Ann. § 15:529.1. State v. McKissick, 808 So. 2d 733, 2001 La. App. LEXIS 1650 (June 22, 2001).

The Louisiana multiple offender statute, La. Rev. Stat. Ann. § 15:529.1, does not provide a time limitation, however, a multiple bill must be filed within a reasonable time after the State has learned that a defendant has had a prior felony conviction. State v. Grimes, 786 So. 2d 876, 2001 La. App. LEXIS 1582 (May 2, 2001).

Habitual Offender Law in its entirety was found constitutional and the minimum sentences it imposed were likewise presumed to be constitutional under La. Rev. Stat. Ann. § 15:529.1, and a sentencing judge must always start with the presumption that a mandatory minimum sentence under the Habitual Offender Law was constitutional; defendant made no showing of exceptional circumstances sufficient to justify a downward departure from the mandatory sentence of life imprisonment proscribed by the Legislature. State v. Ormond, 786 So. 2d 187, 2001 La. App. LEXIS 832 (Apr. 24, 2001).

A defendant can be imprisoned for the remainder of his natural life, without benefits, under La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii) if he is convicted of a third felony defined as a crime of violence. State v. Gay, 784 So. 2d 714, 2001 La. App. LEXIS 676 (Apr. 4, 2001).

While the multiple offender statute, La. Rev. Stat. Ann. § 15:529.1, does not impose a prescriptive period, Louisiana jurisprudence clearly indicates the State must file the information within a reasonable time after the prosecution knows that a defendant has a prior record; here, any delay in conducting the multiple offender hearing was justified and not unreasonable given the circumstances. State v. Johnson, 783 So. 2d 520, 2001 La. App. LEXIS 639 (Mar. 28, 2001), writ denied by La. 2001-1190, 811 So. 2d 921, 2002 La. LEXIS 1135 (La. Mar. 22, 2002).

Under La. Rev. Stat. Ann. § 15:529.1D(1)(b), the district court has the burden of proving beyond a reasonable doubt defendant’s prior convictions for sentencing purposes. State v. Lacy, 782 So. 2d 47, 2001 La. App. LEXIS 564 (Feb. 21, 2001).

Defendant was convicted of armed robbery in violation of La. Rev. Stat. Ann. § 14:64; when found to be a third time felony offender, pursuant to La. Rev. Stat. Ann. § 15:529.1, defendant’s original sentence was vacated and he was sentenced to life imprisonment at hard labor without benefit of parole, probation, or suspension of sentence. State v. Harrison, 782 So. 2d 86, 2001 La. App. LEXIS 555 (Feb. 21, 2001).

Trial court’s failure to advise defendant of his right to remain silent and the right to a formal hearing, as required by the habitual offender bill, La. Rev. Stat. Ann. § 15:529.1, required that defendant’s habitual offender adjudication and sentence be vacated. State v. Tyrone, 808 So. 2d 445, 2001 La. App. LEXIS 428 (Feb. 16, 2001), overruled in part by State v. Gonsoulin, La. App. 2003-2473, 886 So. 2d 499, 2004 La. App. LEXIS 1621 (La.App. 1 Cir. June 25, 2004).

Correction of a trial court’s failure to vacate an earlier sentence, as it was required to do under the habitual offender statute, La. Rev. Stat. Ann. § 15:529.1, when it imposed a habitual offender sentence, required the appellate court to vacate the original sentence, but did not require it to vacate the habitual offender sentence or remand for resentencing. State v. Jackson, 814 So. 2d 6, 2001 La. App. LEXIS 427 (Feb. 16, 2001), writ denied by La. 2001-0673, 811 So. 2d 895, 2002 La. LEXIS 949 (La. Mar. 15, 2002).

Pursuant to La. Rev. Stat. Ann. § 15:529.1 (D), the trial judge advised defendant of his right to a multiple offender hearing and of his right to remain silent; defendant was also informed of the allegations in the multiple offender bill of information. Any alleged inadequacies in the colloquy were overcome by the knowing and intelligent waiver of rights made by defendant at the multiple offender hearing. State v. Munson, 782 So. 2d 17, 2001 La. App. LEXIS 192 (Feb. 14, 2001).

Where the record suggested that defendant did not have a violent history, did not appear to have significant ties to drug distributors, and was possibly merely a drug addict, the appellate court remanded the case to determine if defendant’s minimum mandatory life sentence as an habitual offender provided by La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii) after she was convicted of possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967(C) was excessively harsh. State v. Briscoe, 779 So. 2d 30, 2001 La. App. LEXIS 156 (Jan. 17, 2001), writ denied by La. 2001-0996, 826 So. 2d 1113, 2002 La. LEXIS 2902 (La. Oct. 4, 2002).

Although an oral objection was sufficient to preserve an objection that a trial court had erred in adjudicating a defendant an habitual offender on the ground that a predicate conviction was based on an invalid guilty plea, where defendant’s counsel objected to the introduction of the evidence produced by the State as to two predicate convictions, alluding to the possibility of collaterally attacking the guilty pleas on appeal, it could not be said that this set forth defendant’s claim, and its factual basis, with particularity as required by La. Rev. Stat. Ann. § 15:529.1(D)(1)(b), so defendant could not raise the issue on appeal. State v. Briscoe, 779 So. 2d 30, 2001 La. App. LEXIS 156 (Jan. 17, 2001), writ denied by La. 2001-0996, 826 So. 2d 1113, 2002 La. LEXIS 2902 (La. Oct. 4, 2002).

District attorney met the burden under La. Rev. Stat. Ann. § 15:529.1D(1)(b) of proving defendant’s prior convictions in showing defendant to be an habitual offender with waivers and minute entries showing that defendant knowingly waived Boykin rights in taking a prior guilty plea, so it could not be said that defense counsel’s failure to attack the prior guilty plea at the trial level on that ground prejudiced defendant so that defendant could argue ineffective assistance of counsel. State v. Briscoe, 779 So. 2d 30, 2001 La. App. LEXIS 156 (Jan. 17, 2001), writ denied by La. 2001-0996, 826 So. 2d 1113, 2002 La. LEXIS 2902 (La. Oct. 4, 2002).

In defendant’s trial for manslaughter, the trial court properly adjudicated defendant a third felony offender under La. Rev. Stat. Ann. §§ 15:529.1D, 15:529.1(A)(1)(b)(ii) and the trial court was not required to advise defendant of his sentencing exposure at the time of the taking of his plea, under La. Code Crim. Proc. Ann. art. 556.1A(1). State v. Hopkins, 774 So. 2d 1178, 2000 La. App. LEXIS 3410 (Dec. 20, 2000).

Life sentence for purse snatching, a crime of violence under La. Rev. Stat. Ann. § 14:2(13)(z) was proper because it was defendant’s third offense pursuant to the “three strikes” provision of the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii). State v. Webster, 775 So. 2d 661, 2000 La. App. LEXIS 3431 (Dec. 20, 2000), remanded by La. 2001-0397, 805 So. 2d 1178, 2002 La. LEXIS 364 (La. Jan. 25, 2002).

Error patent existed in defendant’s life sentence for aggravated battery because the trial court failed to specify that the life sentence was to be served without benefit of parole, probation, or suspension of sentence as required by La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii) of the Habitual Offender Law, La. Rev. Stat. Ann. § 15.529.1; because the error was favorable to defendant and the State did not complain, the illegally lenient sentence could not be corrected on appeal. State v. Smith, 777 So. 2d 584, 2000 La. App. LEXIS 3439 (Dec. 20, 2000), writ denied by La. 2001-0364, 812 So. 2d 663, 2002 La. LEXIS 1267 (La. Apr. 12, 2002), writ denied by La. 2003-0377, 867 So. 2d 679, 2004 La. LEXIS 519 (La. Feb. 13, 2004), writ denied by La. 2004-1223, 897 So. 2d 593, 2005 La. LEXIS 969 (La. Apr. 1, 2005), writ denied by La. 2005-0431, 918 So. 2d 1024, 2006 La. LEXIS 28 (La. Jan. 9, 2006).

Habitual Offender Law, La. Rev. Stat. Ann. § 15.529.1, has been held to be constitutional, and, thus, the minimum sentences it imposes upon habitual offenders are also presumed to be constitutional; there must be substantial evidence to rebut the presumption of constitutionality. State v. Smith, 777 So. 2d 584, 2000 La. App. LEXIS 3439 (Dec. 20, 2000), writ denied by La. 2001-0364, 812 So. 2d 663, 2002 La. LEXIS 1267 (La. Apr. 12, 2002), writ denied by La. 2003-0377, 867 So. 2d 679, 2004 La. LEXIS 519 (La. Feb. 13, 2004), writ denied by La. 2004-1223, 897 So. 2d 593, 2005 La. LEXIS 969 (La. Apr. 1, 2005), writ denied by La. 2005-0431, 918 So. 2d 1024, 2006 La. LEXIS 28 (La. Jan. 9, 2006).

Court may only depart from a minimum sentence if it finds that there is clear and convincing evidence in the particular case before it which would rebut the presumption of constitutionality; departures downward from the minimum sentence under the Habitual Offender Law, La. Rev. Stat. Ann. § 15.529.1, should occur only in rare situations. State v. Smith, 777 So. 2d 584, 2000 La. App. LEXIS 3439 (Dec. 20, 2000), writ denied by La. 2001-0364, 812 So. 2d 663, 2002 La. LEXIS 1267 (La. Apr. 12, 2002), writ denied by La. 2003-0377, 867 So. 2d 679, 2004 La. LEXIS 519 (La. Feb. 13, 2004), writ denied by La. 2004-1223, 897 So. 2d 593, 2005 La. LEXIS 969 (La. Apr. 1, 2005), writ denied by La. 2005-0431, 918 So. 2d 1024, 2006 La. LEXIS 28 (La. Jan. 9, 2006).

Under the Habitual Offender Law, La. Rev. Stat. Ann. § 15.529.1, a defendant with more than one felony conviction is treated as a recidivist who is to be punished for the instant crime in light of his continuing disregard for the law; such a multiple offender is subjected to a longer sentence because he continues to break the law. State v. Smith, 777 So. 2d 584, 2000 La. App. LEXIS 3439 (Dec. 20, 2000), writ denied by La. 2001-0364, 812 So. 2d 663, 2002 La. LEXIS 1267 (La. Apr. 12, 2002), writ denied by La. 2003-0377, 867 So. 2d 679, 2004 La. LEXIS 519 (La. Feb. 13, 2004), writ denied by La. 2004-1223, 897 So. 2d 593, 2005 La. LEXIS 969 (La. Apr. 1, 2005), writ denied by La. 2005-0431, 918 So. 2d 1024, 2006 La. LEXIS 28 (La. Jan. 9, 2006).

Considering defendant’s extensive criminal record of 15 felony arrests with four convictions, 17 misdemeanor arrests with five convictions, and 13 municipal arrests with four convictions,.and his propensity for crimes of violence, he fit the profile of the recidivist the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, was enacted to contain; he did not present evidence to support a downward departure and his life sentence as a third felony offender was not excessive. State v. Smith, 777 So. 2d 584, 2000 La. App. LEXIS 3439 (Dec. 20, 2000), writ denied by La. 2001-0364, 812 So. 2d 663, 2002 La. LEXIS 1267 (La. Apr. 12, 2002), writ denied by La. 2003-0377, 867 So. 2d 679, 2004 La. LEXIS 519 (La. Feb. 13, 2004), writ denied by La. 2004-1223, 897 So. 2d 593, 2005 La. LEXIS 969 (La. Apr. 1, 2005), writ denied by La. 2005-0431, 918 So. 2d 1024, 2006 La. LEXIS 28 (La. Jan. 9, 2006).

Under the Habitual Offender Law, La. Rev. Stat. Ann. § 15.529.1, the State has the burden of proving beyond a reasonable doubt any issue of fact, and the presumption of regularity of judgment is sufficient to meet the original burden of proof; the State must establish the prior felony and that a defendant was the same person convicted of that felony. State v. Smith, 777 So. 2d 584, 2000 La. App. LEXIS 3439 (Dec. 20, 2000), writ denied by La. 2001-0364, 812 So. 2d 663, 2002 La. LEXIS 1267 (La. Apr. 12, 2002), writ denied by La. 2003-0377, 867 So. 2d 679, 2004 La. LEXIS 519 (La. Feb. 13, 2004), writ denied by La. 2004-1223, 897 So. 2d 593, 2005 La. LEXIS 969 (La. Apr. 1, 2005), writ denied by La. 2005-0431, 918 So. 2d 1024, 2006 La. LEXIS 28 (La. Jan. 9, 2006).

State proved defendant’s identity as the person who committed predicate offenses pursuant to the Habitual Offender Law, La. Rev. Stat. Ann. § 15.529.1; it showed that vital information for the perpetrator of a previous conviction for possession of cocaine matched defendant’s vital information. State v. Smith, 777 So. 2d 584, 2000 La. App. LEXIS 3439 (Dec. 20, 2000), writ denied by La. 2001-0364, 812 So. 2d 663, 2002 La. LEXIS 1267 (La. Apr. 12, 2002), writ denied by La. 2003-0377, 867 So. 2d 679, 2004 La. LEXIS 519 (La. Feb. 13, 2004), writ denied by La. 2004-1223, 897 So. 2d 593, 2005 La. LEXIS 969 (La. Apr. 1, 2005), writ denied by La. 2005-0431, 918 So. 2d 1024, 2006 La. LEXIS 28 (La. Jan. 9, 2006).

At a multiple offender hearing, an admission of identity is the equivalent of a plea of guilty, pursuant to La. Rev. Stat. Ann. art. § 15:529.1(D); because at most multiple offender hearings the only factual issue is whether the defendant is the same individual previously convicted of the felony alleged in the bill, it is error to accept a stipulation or a plea of guilty before advising the defendant of his right to a formal hearing, his right to require the state to prove his identity as a multiple offender, and his right to remain silent. State v. Musgrove, 774 So. 2d 1155, 2000 La. App. LEXIS 3330 (Dec. 15, 2000), writ denied by La. 2001-0356, 798 So. 2d 112, 2001 La. LEXIS 2582 (La. Sept. 28, 2001).

Any failure to inform defendant of his rights when he admitted his identity during multiple offender proceedings could not be considered as harmless because he did not remain silent throughout the proceedings, and the State failed to present any competent evidence to prove the existence of his prior conviction or of his identity as the person previously convicted. State v. Musgrove, 774 So. 2d 1155, 2000 La. App. LEXIS 3330 (Dec. 15, 2000), writ denied by La. 2001-0356, 798 So. 2d 112, 2001 La. LEXIS 2582 (La. Sept. 28, 2001).

Defendant was properly advised of his rights when he admitted his identity during a multiple offender hearing; the transcript showed that he understood that the State would have been required to prove that he was convicted in a prior drug offense and that he knowingly and intelligently waived his rights. State v. Musgrove, 774 So. 2d 1155, 2000 La. App. LEXIS 3330 (Dec. 15, 2000), writ denied by La. 2001-0356, 798 So. 2d 112, 2001 La. LEXIS 2582 (La. Sept. 28, 2001).

Habitual Offender Law embodied in La. Rev. Stat. Ann. § 15:529.1 is constitutional, but the courts have the power to declare a sentence excessive under La. Const. art. I, § 20 even though it falls within the statutory limits provided by the legislature. State v. Payne, 777 So. 2d 555, 2000 La. App. LEXIS 3348 (Dec. 13, 2000), writ denied by La. 2001-0118, 802 So. 2d 626, 2001 La. LEXIS 3240 (La. Nov. 21, 2001).

While a defendant’s record of non-violent offenses may play a role in a sentencing judge’s determination that a minimum sentence is too long, it cannot be the only reason, or even the major reason, for declaring such a sentence excessive; instead, to rebut the presumption that the mandatory minimum sentence is constitutional, the defendant must clearly and convincingly show that he is exceptional, which in this context means that because of unusual circumstances this defendant is a victim of the legislature’s failure to assign sentences that are meaningfully tailored to the culpability of the offender, the gravity of the offense, and the circumstances of the case State v. Payne, 777 So. 2d 555, 2000 La. App. LEXIS 3348 (Dec. 13, 2000), writ denied by La. 2001-0118, 802 So. 2d 626, 2001 La. LEXIS 3240 (La. Nov. 21, 2001).

Defendant did not successfully rebut the presumption that the mandatory minimum sentence imposed upon him as a three-time felony offender under the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, for cocaine distribution was constitutional; the sentence imposed was not excessive pursuant to La. Const. art. I, § 20. State v. Payne, 777 So. 2d 555, 2000 La. App. LEXIS 3348 (Dec. 13, 2000), writ denied by La. 2001-0118, 802 So. 2d 626, 2001 La. LEXIS 3240 (La. Nov. 21, 2001).

Defendant’s life sentence as a third offender under the Habitual Offender Law, Rev. Stat. Ann. § 15:529.1 on an underlying conviction for first-degree robbery in violation of La. Stat. Ann. § 14:64.1, was not constitutionally excessive because the instant conviction was for a crime of violence; defendant had two prior violations of the Uniform Controlled Dangerous Substances Law, as specified in § 15:529.1 A(1)(b)(ii); and defendant produced no evidence or argument of mitigating factors which would mandate a reduction of the sentence below the statutory minimum set by § 15:529.1 A(1)(b)(ii). State v. Simmons, 779 So. 2d 856, 2000 La. App. LEXIS 2999 (Dec. 6, 2000), writ denied by La. 2001-0767, 801 So. 2d 364, 2001 La. LEXIS 3018 (La. Nov. 9, 2001).

La. Rev. Stat. Ann. § 15:529.1(A)(2)(b)(ii) mandates a life sentence without possibility of parole, probation, or suspension. State v. Jason, 779 So. 2d 865, 2000 La. App. LEXIS 3002 (Dec. 6, 2000), writ denied by La. 2001-0037, 801 So. 2d 357, 2001 La. LEXIS 3047 (La. Nov. 9, 2001).

Penalties imposed by La. Rev. Stat. Ann. § 15:529.1 are not unconstitutional on their face. State v. Jason, 779 So. 2d 865, 2000 La. App. LEXIS 3002 (Dec. 6, 2000), writ denied by La. 2001-0037, 801 So. 2d 357, 2001 La. LEXIS 3047 (La. Nov. 9, 2001).

Given defendant’s three prior offenses, two of which were crimes of violence, and the fact that there was no evidence offered to distinguish him as exceptional, a mandatory life sentence was properly imposed pursuant to La. Rev. Stat. Ann. § 15:529.1 in his conviction for attempted purse snatching and possession of cocaine, as the sentence was to punish him for being a repeat offender. State v. Jason, 779 So. 2d 865, 2000 La. App. LEXIS 3002 (Dec. 6, 2000), writ denied by La. 2001-0037, 801 So. 2d 357, 2001 La. LEXIS 3047 (La. Nov. 9, 2001).

Defendant’s sentence of life imprisonment after his conviction for possession of heroin and adjudication as a third felony offender under La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii), was not cruel because defendant could be paroled after 20 years under § 15:574.4(A)(3). State v. Carter, 773 So. 2d 268, 2000 La. App. LEXIS 2894 (Nov. 15, 2000), writ denied by La. 2001-0029, 801 So. 2d 1085, 2001 La. LEXIS 3248 (La. Nov. 21, 2001).

La. Rev. Stat. Ann. § 15:529.1D(3) requires the trial court to vacate the previously imposed sentence when a habitual felony offender sentence is imposed. State v. Smith, 769 So. 2d 1280, 2000 La. App. LEXIS 2924 (Nov. 3, 2000), writ denied by La. 2001-0993, 804 So. 2d 630, 2001 La. LEXIS 3819 (La. Dec. 14, 2001).

Defendant properly received the mandatory sentence of life imprisonment without benefit of parole, probation, or suspension of sentence, pursuant to La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii), as he was a third felony habitual offender whose third felony conviction was for armed robbery, a crime of violence under La. Rev. Stat. Ann. § 14:2(13)(w). State v. Smith, 769 So. 2d 1280, 2000 La. App. LEXIS 2924 (Nov. 3, 2000), writ denied by La. 2001-0993, 804 So. 2d 630, 2001 La. LEXIS 3819 (La. Dec. 14, 2001).

Persons adjudicated as third or fourth offenders may receive a longer sentence, pursuant to La. Rev. Stat. Ann. § 15:529.1, if their instant or prior offense is defined as a “crime of violence” under La. Rev. Stat. Ann. § 14:2(13). State v. Smith, 769 So. 2d 1280, 2000 La. App. LEXIS 2924 (Nov. 3, 2000), writ denied by La. 2001-0993, 804 So. 2d 630, 2001 La. LEXIS 3819 (La. Dec. 14, 2001).

La. Rev. Stat. Ann. § 15:529.1D(3) requires a trial court to provide written reasons for its habitual offender determination. State v. Smith, 769 So. 2d 1280, 2000 La. App. LEXIS 2924 (Nov. 3, 2000), writ denied by La. 2001-0993, 804 So. 2d 630, 2001 La. LEXIS 3819 (La. Dec. 14, 2001).

La. Rev. Stat. Ann. § 15:529.1 provides that persons adjudicated as third or fourth offenders may receive a longer sentence if their instant or prior offense is defined as a crime of violence under La. Rev. Stat. Ann. § 14:2(13). State v. Calhoun, 776 So. 2d 1188, 2000 La. App. LEXIS 2738 (Nov. 2, 2000), writ denied by La. 2000-3309, 799 So. 2d 1151, 2001 La. LEXIS 3928 (La. Oct. 26, 2001).

While defendant’s record of non-violent offenses may play a role in the sentencing judge’s determination that a minimum sentence is too long, it cannot be the only reason, or even the major reason, for declaring such a sentence excessive; thus, defendant’s 40 year sentence for aggravated burglary was vacated and remanded where it deviated from the mandatory minimum life sentence required for habitual offenders and where (1) defendant failed to produce clear and convincing evidence that the mandate of La. Rev. Stat. Ann. § 15:529.1 did not apply to him; (2) he had a violent misdemeanor history; (3) his many arrests suggested that he was not truly a “non-violent” person; (4) he also had a history of threatening those in authority; and (5) his probation or parole had been revoked six times. State v. Calhoun, 776 So. 2d 1188, 2000 La. App. LEXIS 2738 (Nov. 2, 2000), writ denied by La. 2000-3309, 799 So. 2d 1151, 2001 La. LEXIS 3928 (La. Oct. 26, 2001).

Defendant’s sentence of life imprisonment as a habitual offender under La. Rev. Stat. Ann. § 15:529.1(A)(1)(c)(ii) was not shocking and disproportionate to his conviction for aggravated criminal damage to property because defendant demonstrated a continued propensity for violence toward his family and his act of ramming his car into the side of his house risked his girlfriend’s life as well as the lives of two others. State v. Davenport, 771 So. 2d 837, 2000 La. App. LEXIS 2679 (Nov. 1, 2000), writ denied by La. 2000-3294, 799 So. 2d 1150, 2001 La. LEXIS 3914 (La. Oct. 26, 2001).

Defendant’s sentence of life imprisonment as a third offender under La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii) was illegally lenient because it was not imposed without the benefit of parole, probation or suspension of sentence, but because the State failed to allege error, the sentence could not be corrected on appeal. State v. Baker, 772 So. 2d 225, 2000 La. App. LEXIS 2607 (Oct. 18, 2000).

Defendant’s self-serving characterization of a crime as an impulsive action of a disgruntled employee failed to distinguish him as a rare and atypical case for whom La. Rev. Stat. Ann. § 15:529.1 should not apply; defendant was exactly the type of offender that the Habitual Offender Statute intended to punish severely with life imprisonment because he continued to commit felonies, and the fact that his last felony was the only violent crime against a person was not an “unusual circumstance” that supported a downward departure. State v. Lindsey, 770 So. 2d 339, 2000 La. LEXIS 2736 (Oct. 17, 2000), writ of certiorari denied by 532 U.S. 1010, 121 S. Ct. 1739, 149 L. Ed. 2d 663, 2001 U.S. LEXIS 3451, 69 U.S.L.W. 3700 (2001).

Defendant’s life sentence under La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii) was grossly out of proportion to the severity of the crime because his prior convictions for simple burglary were nearly 10 years old; further, defendant was unarmed, the criminal act was limited to reaching out to snatch a purse, the victim was not harmed, and the victim’s property was recovered immediately following the offense. State v. Lindsey, 770 So. 2d 339, 2000 La. LEXIS 2736 (Oct. 17, 2000), writ of certiorari denied by 532 U.S. 1010, 121 S. Ct. 1739, 149 L. Ed. 2d 663, 2001 U.S. LEXIS 3451, 69 U.S.L.W. 3700 (2001).

Trial court properly denied defendant’s motion to quash a habitual offender bill of information where, pursuant to La. Rev. Stat. Ann. § 15:529.1(D)(1)(b), the State met its burden of proving the existence of defendant’s prior guilty plea to armed robbery and that he was represented at counsel at the time of the plea and where defendant failed to produce affirmative evidence showing an infringement of his rights or a procedural irregularity in the taking of his plea. State v. Burnett, 768 So. 2d 783, 2000 La. App. LEXIS 2260 (Oct. 4, 2000), writ denied by La. 2000-3079, 800 So. 2d 864, 2001 La. LEXIS 3689 (La. Nov. 2, 2001).

Under La. Rev. Stat. Ann. § 15:529.1(A)(1)(c)(ii), a trial court properly imposed upon defendant a mandatory sentence of life imprisonment without benefit of probation, parole, or suspension of sentence, after he pled guilty to sexual battery and oral sexual battery because all of defendant’s four felony convictions, including the charged offense, were crimes of violence. State v. Burnett, 768 So. 2d 783, 2000 La. App. LEXIS 2260 (Oct. 4, 2000), writ denied by La. 2000-3079, 800 So. 2d 864, 2001 La. LEXIS 3689 (La. Nov. 2, 2001).

Mandatory life sentence of La. Rev. Stat. Ann. § 15:529.1 is presumptively constitutional. State v. Burnett, 768 So. 2d 783, 2000 La. App. LEXIS 2260 (Oct. 4, 2000), writ denied by La. 2000-3079, 800 So. 2d 864, 2001 La. LEXIS 3689 (La. Nov. 2, 2001).

Defendant was properly adjudicated a habitual offender under La. Rev. Stat. Ann. § 15:529.1 after he was convicted for the unauthorized entry of an inhabited dwelling and for oral sexual battery because the record showed that defendant was previously convicted of aggravated battery based on his guilty plea, that he was fully advised of his rights and that he made a knowing intelligent waiver of his rights by entering his plea. State v. McCurtis, 769 So. 2d 150, 2000 La. App. LEXIS 2185 (Sept. 27, 2000), writ denied in part by, remanded by La. 2000-3080, 800 So. 2d 862, 2001 La. LEXIS 3677 (La. Nov. 2, 2001).

Although La. Rev. Stat. Ann. § 15:529.1(G) did not place restrictions on parole eligibility, the trial court erred in making defendant’s entire sentence without the benefit of parole; La. Rev. Stat. Ann. § 40:967 only required the first five years to be served without parole. State v. Hunter, 768 So. 2d 687, 2000 La. App. LEXIS 2184 (Sept. 27, 2000), writ denied by La. 2000-3070, 799 So. 2d 1150, 2001 La. LEXIS 3911 (La. Oct. 26, 2001), writ denied by La. 2001-2087, 813 So. 2d 424, 2002 La. LEXIS 1238 (La. Apr. 19, 2002).

Defendant’s conviction for possession with intent to distribute cocaine in violation of La. Rev. Stat. Ann. § 40:967(A)(1) and life sentence for being a multiple offender under La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii) were improper when the physical evidence seized during a pat down search was illegally confiscated where the officer did not possess the sufficient articulable and objective knowledge to support the investigatory stop as required under La. Code Crim. Proc. Ann. art. 215.1(A). State v. Young, 770 So. 2d 7, 2000 La. App. LEXIS 2522 (Sept. 6, 2000), writ denied by La. 2000-2798, 797 So. 2d 63, 2001 La. LEXIS 2711 (La. Sept. 21, 2001).

Evidence presented at defendant’s multiple offender hearing was sufficient to prove that his prior convictions were based on valid guilty pleas; the evidence produced by the State, as well as the “perfect” transcript introduced by defendant in two of the prior cases, clearly showed the existence and validity of the prior guilty pleas and defendant’s representation by counsel at the time that the pleas were taken. State v. Jolly, 768 So. 2d 165, 2000 La. App. LEXIS 1852 (July 25, 2000), writ of certiorari denied by La. 2000-2467, 798 So. 2d 959, 2001 La. LEXIS 2920 (La. Oct. 5, 2001).

Defendant’s 30-year sentence for theft was not excessive as he claimed, and was in fact illegally lenient pursuant to La. Rev. Stat. Ann. § 15:529.1 because two of his prior felonies were crimes of violence; however, the State failed to properly preserve the error for appeal and the court was prohibited from setting aside the illegally lenient sentence. State v. Jolly, 768 So. 2d 165, 2000 La. App. LEXIS 1852 (July 25, 2000), writ of certiorari denied by La. 2000-2467, 798 So. 2d 959, 2001 La. LEXIS 2920 (La. Oct. 5, 2001).

Trial court failed to comply with La. Code Crim. Proc. Ann. art. 894.1 because it did not adequately state for the record the considerations it took into account when sentencing defendant to 30 years for theft; no remand was necessary because he should have been sentenced to life imprisonment as a fourth felony offender, and thus, the sentence imposed could not be said to be so apparently severe so as to require a remand. State v. Jolly, 768 So. 2d 165, 2000 La. App. LEXIS 1852 (July 25, 2000), writ of certiorari denied by La. 2000-2467, 798 So. 2d 959, 2001 La. LEXIS 2920 (La. Oct. 5, 2001).

Pursuant to La. Rev. Stat. Ann. § 15:529.1, it was error for a trial court to sentence defendant as a habitual offender for eight counts of armed robbery involving several players in a card game because the counts were out of the same criminal episode and simultaneous. State v. Jackson, 767 So. 2d 848, 2000 La. App. LEXIS 1859 (July 25, 2000), writ denied by La. 2000-2528, 798 So. 2d 960, 2001 La. LEXIS 2923 (La. Oct. 5, 2001).

La. Rev. Stat. Ann. § 15:529.1 places on the State the burden to prove a defendant is a second-felony habitual offender; the State must prove that such defendant previously has been convicted of a felony offense. State v. Guy, 775 So. 2d 454, 2000 La. App. LEXIS 2010 (July 19, 2000), writ denied by La. 2000-3068, 795 So. 2d 1205, 2001 La. LEXIS 2478 (La. Aug. 31, 2001).

La. Rev. Stat. Ann. § 15:529.1(C) was not applicable where the time of the commission of the last felony for which the defendant had been convicted was less than 10 years from the time defendant was convicted on the predicate offense; thus the State established that the cleansing period had not elapsed, and the trial court did not err in finding defendant to be a habitual offender. State v. Walker, 773 So. 2d 735, 2000 La. App. LEXIS 1839 (July 12, 2000), writ denied by La. 2000-2438, 798 So. 2d 105, 2001 La. LEXIS 2548 (La. Sept. 28, 2001).

Under La. Rev. Stat. Ann. § 15:529.1(D)(1)(b), defendant cannot appeal a multiple bill adjudication unless made in writing or by oral objection. State v. Alford, 765 So. 2d 1120, 2000 La. App. LEXIS 1523 (June 14, 2000), writ denied by La. 2000-2120, 797 So. 2d 683, 2001 La. LEXIS 2558 (La. Sept. 28, 2001).

Under the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii), a defendant can challenge a sentence as being unconstitutionally excessive if he can rebut the presumption of constitutionality by showing that the imposed sentence makes no measurable contribution to acceptable goals of punishment, or is nothing more than the purposeful imposition of pain and suffering and is grossly out of proportion to the severity of the crime. State v. Alford, 765 So. 2d 1120, 2000 La. App. LEXIS 1523 (June 14, 2000), writ denied by La. 2000-2120, 797 So. 2d 683, 2001 La. LEXIS 2558 (La. Sept. 28, 2001).

Where, before imposing a sentence, a trial court gave oral reasons in support of finding defendant to be a fourth felony offender and these reasons were transcribed and were part of the record, any failure to provide written reasons, as required by La. Rev. Stat. Ann. § 15:529.1(D)(3), was harmless error. State v. Neal, 762 So. 2d 281, 2000 La. App. LEXIS 1262 (May 30, 2000), writ denied by La. 2000-2754, 793 So. 2d 1240, 2001 La. LEXIS 1969 (La. June 15, 2001).

Maximum sentence under the Louisiana Habitual Offender Law is reserved for the worst offender. State v. Barroso, 762 So. 2d 206, 2000 La. App. LEXIS 1161 (May 17, 2000), writ denied by La. 2000-1744, 794 So. 2d 821, 2001 La. LEXIS 2172 (La. June 29, 2001).

Where a defendant who was a fourth felony offender failed to present any evidence to rebut the presumption that the mandatory life sentence imposed by the trial court under La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii) was constitutional, the sentence was upheld on appeal. State v. Hayden, 767 So. 2d 732, 2000 La. App. LEXIS 1450 (May 17, 2000), writ denied by La. 2000-1886, 797 So. 2d 58, 2001 La. LEXIS 2720 (La. Sept. 21, 2001).

When a third felony is a crime of violence under La. Rev. Stat. Ann. § 14:2(13), the court is required to sentence defendant to life imprisonment under La. Rev. Stat. Ann. § 15:529.1, and this sentence is not barred as excessive by La. Const. art. I, § 20 or USCS Const. Amend. 8. State v. Smith, 760 So. 2d 506, 2000 La. App. LEXIS 999 (Apr. 25, 2000), writ denied by La. 2000-1604, 793 So. 2d 1233, 2001 La. LEXIS 1942 (La. June 15, 2001).

Sentencing under the third felony offender provision of La. Rev. Stat. Ann. § 15:529.1 was proper where the State introduced certified copies of screening action forms for the predicate offenses. State v. Smith, 760 So. 2d 506, 2000 La. App. LEXIS 999 (Apr. 25, 2000), writ denied by La. 2000-1604, 793 So. 2d 1233, 2001 La. LEXIS 1942 (La. June 15, 2001).

State must establish the prior felony and that the defendant was the same person convicted of that felony; there are various methods available to prove that the defendant is the same person convicted of the prior felony offense, such as testimony from witnesses, expert opinion regarding the fingerprints of the defendant when compared with those in the prior record, or photographs in the duly authenticated record. State v. Wolfe, 761 So. 2d 596, 2000 La. App. LEXIS 1245 (Apr. 19, 2000), writ denied by La. 2000-1889, 796 So. 2d 671, 2001 La. LEXIS 2806 (La. Sept. 14, 2001).

Declaring a sentence under the Habitual Offender Law constitutionally excessive should be a rare act, not a commonplace practice. State v. Wolfe, 761 So. 2d 596, 2000 La. App. LEXIS 1245 (Apr. 19, 2000), writ denied by La. 2000-1889, 796 So. 2d 671, 2001 La. LEXIS 2806 (La. Sept. 14, 2001).

Original fingerprint card is admissible in a defendant’s trial under the public record exception to the hearsay rule in La. Code Evid. Ann. art. 803(8); testimony comparing a defendant’s current fingerprints found on prior arrest records is sufficient to prove that the defendant was the person convicted of a prior felony. State v. Stokes, 759 So. 2d 980, 2000 La. App. LEXIS 856 (Apr. 12, 2000), writ denied by La. 2000-1219, 802 So. 2d 607, 2001 La. LEXIS 650 (La. Feb. 16, 2001), overruled by State v. Davis, La. App. 01-123, 792 So. 2d 126, 2001 La. App. LEXIS 1815 (La.App. 5 Cir. July 30, 2001).

Habitual offender sentence is to be served without benefit of probation or suspension of sentence as required by La. Rev. Stat. Ann. sec. 15:529.1; third and fourth felony offenders should also be sentenced without the benefit of parole eligibility. State v. Stokes, 759 So. 2d 980, 2000 La. App. LEXIS 856 (Apr. 12, 2000), writ denied by La. 2000-1219, 802 So. 2d 607, 2001 La. LEXIS 650 (La. Feb. 16, 2001), overruled by State v. Davis, La. App. 01-123, 792 So. 2d 126, 2001 La. App. LEXIS 1815 (La.App. 5 Cir. July 30, 2001).

La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii) provides for a mandatory sentence of life imprisonment without benefit of parole if the third felony or either of the two prior felonies is defined as a crime of violence or is a violation of the Controlled Dangerous Substances Law punishable by more than 5 years, or any other crime punishable by more than 12 years; thus, defendant’s mandatory life sentence was upheld. State v. Bazile, 757 So. 2d 851, 2000 La. App. LEXIS 683 (Mar. 15, 2000), writ denied by La. 2000-0955, 782 So. 2d 574, 2001 La. LEXIS 855 (La. Mar. 16, 2001).

Standards for multiple offender adjudications under La. Rev. Stat. Ann. § 15:529.1D(1)(b) are if defendant denies allegations of the information, burden is on the State to prove existence of prior guilty pleas and that defendant was represented by counsel; if the State meets this burden, defendant has burden to produce evidence showing an infringement of rights in taking of the plea; if defendant is able to do this, burden of proving the constitutionality of the plea shifts to the State. State v. McGee, 758 So. 2d 338, 2000 La. App. LEXIS 686 (Mar. 15, 2000).

In an habitual offender proceeding, a trial court must advise a defendant not only of the right to a hearing at which the State is required to prove the allegation of the multiple bill, but also of the right to remain silent; the defendant must be informed of the right to remain silent prior to admitting the allegations contained in the multiple offender bill of information. State v. Jones, 757 So. 2d 110, 2000 La. App. LEXIS 392 (Feb. 29, 2000), writ denied by La. 2000-1186, 797 So. 2d 58, 2001 La. LEXIS 2716 (La. Sept. 21, 2001).

Habitual offender enhanced sentence is not a conviction and the delay periods of La. Code Crim. Proc. Ann. art. 873 do not apply as the habitual offender statute merely provides for an enhanced penalty against the multiple offender for the basic crime for which they have been convicted. State v. Ballay, 757 So. 2d 115, 2000 La. App. LEXIS 386 (Feb. 29, 2000), writ denied by La. 2000-0908, 790 So. 2d 13, 2001 La. LEXIS 1469 (La. Apr. 20, 2001).

Court affirmed defendant’s conviction for cocaine distribution and sentence as a multiple offender under La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii), because defendant’s earlier guilty plea had been knowing and voluntary and a valid waiver of his constitutional rights. State v. Alexander, 753 So. 2d 933, 2000 La. App. LEXIS 244 (Feb. 16, 2000), writ denied by La. 2000-1101, 790 So. 2d 2, 2001 La. LEXIS 1432 (La. Apr. 12, 2001).

Minimum sentences imposed by habitual offenders by the Habitual Offender Law are presumed to be constitutional, thus, the defendant bears the burden of rebutting the presumption that the mandatory minimum sentence is constitutional; a court may only depart from the minimum sentence if it finds clear and convincing evidence to rebut the presumption of constitutionality. State v. Thompson, 752 So. 2d 293, 2000 La. App. LEXIS 262 (Jan. 26, 2000), writ denied by La. 2001-0087, 800 So. 2d 870, 2001 La. LEXIS 3717 (La. Nov. 2, 2001).

When a multiple bill is filed against a criminal defendant subsequent to the trial court’s sentence of the defendant based on the single crime at issue, a trial court must vacate the original sentence before imposing sentence under the multiple bill; a trial court’s failure to take this step requires that the defendant’s sentence under the multiple bill be vacated and the matter remanded for resentencing. State v. Anderson, 753 So. 2d 321, 2000 La. App. LEXIS 264 (Jan. 26, 2000).

Defendant’s convictions for distribution of crack cocaine in violation of La. Rev. Stat. Ann. § 40:967(A)(1) and for distribution of marijuana in violation of La. Rev. Stat. Ann. § 40:966(A)(1) were affirmed and his sentence under the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii) for a third felony was not unconstitutionally excessive because the evidence proved beyond a reasonable doubt that defendant distributed or delivered by physically transferring possession of marijuana or cocaine, was not entrapped, and was not an addicted drug offender. State v. Long, 744 So. 2d 143, 1999 La. App. LEXIS 2416 (Aug. 25, 1999), writ denied by La. 1999-2780, 756 So. 2d 1140, 2000 La. LEXIS 805 (La. Mar. 17, 2000), writ of certiorari denied by 531 U.S. 835, 121 S. Ct. 93, 148 L. Ed. 2d 53, 2000 U.S. LEXIS 5314, 69 U.S.L.W. 3226 (2000).

Defendant’s sentence of life imprisonment at hard labor without benefit of parole, probation, or suspension of sentence pursuant to La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii) as a third felony habitual offender following his conviction for theft by misappropriating or taking over $500 in violation of La. Rev. Stat. Ann. § 14:67, was unconstitutionally excessive where none of defendant’s crimes involved a dangerous weapon, he returned $693 of the $1000 taken, defendant’s parole and probation officer recommended a sentence of ten years, the victim expressed hope that defendant could be rehabilitated, and defendant’s former employer considered defendant to be a good employee. State v. Hayes, 739 So. 2d 301, 1999 La. App. LEXIS 2122 (June 25, 1999), writ denied by La. 1999-2136, 764 So. 2d 955, 2000 La. LEXIS 1865 (La. June 16, 2000).

Life sentence without parole under the habitual offender statute, La. Rev. Stat. Ann. § 15:529.1, was too harsh where the most recent conviction for simple robbery, in violation of La. Rev. Stat. Ann. § 14:65, involved defendant and another man beating up a boy and stealing his bicycle. State v. Randall, 741 So. 2d 852, 1999 La. App. LEXIS 1847 (June 9, 1999), affirmed in part and reversed in part by, remanded by La. 99-2476, 776 So. 2d 424, 2000 La. LEXIS 3386 (La. Dec. 15, 2000).

La. Rev. Stat. Ann. § 15:529.1 mandates that, if a defendant claims that any conviction is invalid, he must file a written response to the habitual offender bill of information, setting forth his claim and the factual basis therefor; where there is no evidence defendant filed such a written objection, defendant cannot now raise the validity of the conviction. State v. Guy, 737 So. 2d 231, 1999 La. App. LEXIS 1595 (May 19, 1999), writ denied by La. 1999-1982, 752 So. 2d 175, 2000 La. LEXIS 89 (La. Jan. 7, 2000).

Trial court did not err in imposing a life sentence without benefit of parole or probation on a defendant convicted of his third felony offense, pursuant to La. Rev. Stat. Ann. § 15:529.1. State v. Smith, 734 So. 2d 826, 1999 La. App. LEXIS 1138 (Apr. 7, 1999), writ denied by La. 99-1128, 747 So. 2d 1138, 1999 La. LEXIS 2429 (La. Oct. 1, 1999).

Trial court did not err in adjudicating defendant as a fourth felony offender pursuant to La. Rev. Stat. Ann. § 15:529.1 and in sentencing defendant to life imprisonment without the benefit of parole, probation, or suspension of sentence where defendant’s prior guilty pleas were valid in that defendant was represented by counsel at the time of the prior guilty pleas and was adequately informed of his Boykin rights when entering the pleas, including his right against self-incrimination. State v. Jones, 733 So. 2d 127, 1999 La. App. LEXIS 860 (Apr. 1, 1999), writ denied by La. 99-1185, 748 So. 2d 434, 1999 La. LEXIS 2421 (La. Oct. 1, 1999).

Where the State failed to prove that defendant’s prior felony fell within the cleansing period under La. Rev. Stat. Ann. § 15:529.1(C), defendant’s adjudication as an habitual offender and his enhanced sentence was vacated and remanded. State v. Brown, 732 So. 2d 566, 1999 La. App. LEXIS 563 (Mar. 10, 1999).

Where a defendant had been accorded treatment as an adult by an out-of-state court and convicted of a crime which qualified as a felony in Louisiana, the fact that he would have been considered a juvenile in Louisiana did not preclude the use of the conviction as a predicate felony under La. Rev. Stat. Ann. § 15:529.1. State v. Bush, 733 So. 2d 49, 1999 La. App. LEXIS 332 (Feb. 24, 1999), writ denied by La. 99-1010, 747 So. 2d 536, 1999 La. LEXIS 2301 (La. Sept. 3, 1999).

Trial judge did not have discretion in whether to sentence defendant to life because, under La. Rev. Stat. Ann. § 15:529.1(A)(1)(B)(ii), where the offense was defendant’s third felony conviction and was a crime of violence under La. Rev. Stat. Ann. § 14:2(3), the Habitual Offender Law was triggered and the life sentence was mandatory. State v. Haynes, 729 So. 2d 104, 1999 La. App. LEXIS 409 (Feb. 23, 1999).

Where defendant was, under the Habitual Offender Statute, La. Rev. Stat. Ann. § 15:529.1(A)(2)(A), eligible, following his conviction for theft, to receive a sentence of between five and 20 years in prison, the 12-year prison sentence rendered by the trial court did not violate La. Const. art. I, § 20 because it was not grossly disproportionate to the seriousness of the offense. State v. Allen, 727 So. 2d 1203, 1999 La. App. LEXIS 32 (Jan. 20, 1999).

Defendant failed to complain about the prior convictions by filing a written response under La. Rev. Stat. Ann. § 15:529.1(D)(1)(b) to the habitual offender bill of information, therefore, he did not preserve for appeal the argument that the State did not produce sufficient proof of his prior convictions. State v. Short, 725 So. 2d 23, 1998 La. App. LEXIS 3391 (Nov. 18, 1998), writ denied by La. 99-0198, 745 So. 2d 11, 1999 La. LEXIS 1377 (La. May 14, 1999).

Under the habitual offender law, La. Rev. Stat. Ann. § 15:529.1, multiple convictions obtained the same day for offenses arising out of one criminal episode should be considered as one conviction for purposes of applying the habitual offender law in sentencing, and therefore multiple convictions cannot be enhanced by a single sentence. State v. Bychurch, 722 So. 2d 1056, 1998 La. App. LEXIS 3432 (Nov. 6, 1998).

Prisoner was not eligible for diminution of sentence under La. Rev. Stat. Ann. § 15:571.3(C) even though the enumerated offense did not form a part of the predicate for the prisoner’s conviction under the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, because diminution was not allowable if the inmate had been convicted of one or more crimes enumerated in La. Rev. Stat. Ann. § 15:571.3(C), the inmate was sentenced under the Habitual Offender Law, and the inmate’s last Habitual Offender Law conviction was for a crime committed on or after September 10, 1977. Peralla v. Hebert, 722 So. 2d 313, 1998 La. App. LEXIS 3443 (Nov. 6, 1998).

State had given evidence of prior convictions that all involved guilty pleas and defendant failed to object in written form pursuant to La. Rev. Stat. Ann. § 15:529.1D(1)(b); defendant did not produce any affirmative evidence showing an infringement of a constitutional right or any procedural irregularity. State v. DeSalvo, 721 So. 2d 938, 1998 La. App. LEXIS 2881 (Oct. 14, 1998), writ denied by La. 98-2828, 738 So. 2d 1067, 1999 La. LEXIS 514 (La. Feb. 26, 1999).

Where defendant was convicted of simple robbery some 18 years before being convicted of shoplifting a $159 jacket from a department store, and where simple robbery was considered a crime of violence under La. Rev. Stat. Ann. § 14:2(13), the earlier conviction was sufficient under the habitual offender statute, La. Rev. Stat. Ann. § 15:529.1(A)(1)(c)(ii), which required life imprisonment if a prior felony was a crime of violence, to subject defendant to life imprisonment. State v. Jackson, 718 So. 2d 1001, 1998 La. App. LEXIS 2540 (Aug. 12, 1998), writ denied by La. 98-2560, 738 So. 2d 1069, 1999 La. LEXIS 471 (La. Feb. 26, 1999).

Defendant’s sentence violated the Ex Post Facto clauses in USCS Const. Art. I, § 10, Cl 1 and La. Const. art. I, § 23 because he was sentenced under a version of the multiple offender statute, La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii), that did not become effective until after he committed the simple robbery offense at issue. State v. Robinson, 713 So. 2d 828, 1998 La. App. LEXIS 1372 (May 27, 1998), writ denied by La. 98-1770, 727 So. 2d 444, 1998 La. LEXIS 3312 (La. Nov. 6, 1998).

Trial court improperly sentenced defendant to less than life imprisonment as mandated by La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii) for a third felony offender, where defendant pled guilty to cocaine possession and battery of a police officer, where the trial court sentenced defendant pursuant to the plea bargain, and where the trial court did not state the specific facts that made the statutory mandated sentence excessive so as to justify the deviation from the statutory sentence. On remand, defendant had to be allowed to withdraw his guilty plea if the new sentence exceeded the plea bargain sentence. State v. Lacoste, 695 So. 2d 1121, 1997 La. App. LEXIS 1493 (May 28, 1997).

The trial court properly sentenced the defendant to 15 years as a second felony offender after a marihuana distribution conviction; a trial court was authorized to convict under the habitual offender law after an order of appeal had been entered. State v. Fields, 691 So. 2d 747, 1997 La. App. LEXIS 854 (Mar. 27, 1997), writ denied by La. 97-1081, 703 So. 2d 610, 1997 La. LEXIS 3212 (La. Oct. 13, 1997).

Defendant’s sentence to life imprisonment as a third felony offender under La. Rev. Stat. Ann. § 15:529.1 (A)(2)(a), was vacated where the evidence indicated that the defendant did not voluntarily waive his right to a jury trial. State v. Lamison, 694 So. 2d 984, 1997 La. App. LEXIS 94 (Jan. 29, 1997).

Imposition of sentence pursuant to Louisiana’s Habitual Offender Statute, La. Rev. Stat. Ann. § 15:529.1, did not violate the prohibition against the imposition of excessive punishment found in La. Const. art. I, § 20. State v. Carter, 685 So. 2d 346, 1996 La. App. LEXIS 3025 (Nov. 26, 1996).

Sentence imposed under the Habitual Offender Statute, La. Rev. Stat. Ann. § 15:529.1, was null and void because the judge failed to vacate the original sentence on the underlying offense. State v. Carter, 685 So. 2d 346, 1996 La. App. LEXIS 3025 (Nov. 26, 1996).

Defendant’s sentence as a multiple offender was reversed because he was not advised of his right to a formal hearing, his right to have the state prove its case under the multiple offender statute, or his right to remain quiet, as required by La. Rev. Stat. Ann. § 15:529.1(D). State v. Monterroso, 685 So. 2d 249, 1996 La. App. LEXIS 2882 (Nov. 14, 1996), writ of certiorari denied by La. 96-2983, 693 So. 2d 743, 1997 La. LEXIS 1406 (La. May 1, 1997).

A trial court can depart from the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, only after considering some significant facts and circumstances including family history, prior criminal conduct in light of whether it was violent or nonviolent and whether it was similar or dissimilar to the conviction for which the defendant is being sentenced. State v. Compton, 683 So. 2d 853, 1996 La. App. LEXIS 2320 (Oct. 23, 1996).

Same-day convictions for purse-snatchings which occurred on different dates from each other and from a prior armed robbery conviction were eligible for two-time offender sentencing enhancements under La. Rev. Stat. Ann. § 15:529.1. State v. Ward, 670 So. 2d 562, 1996 La. App. LEXIS 348 (Feb. 29, 1996), writ of certiorari denied by La. 97-0642, 701 So. 2d 165, 1997 La. LEXIS 2765 (La. Sept. 19, 1997).

Defendant’s sentence as a fourth felony habitual offender, after an intent to distribute cocaine conviction, had to be remanded because state failed to present affirmative proof as to the discharge dates of three predicate offenses. State v. Lorio, 662 So. 2d 128, 1995 La. App. LEXIS 2471 (Sept. 28, 1995).

Where good time credit was denied the prisoner because he was a habitual offender, as defined in La. Rev. Stat. Ann. § 15:529.1, he was not denied equal protection, although other inmates who had committed more serious crimes were eligible for good time; inmates did not constitute a suspect class and a rational basis existed for the classification of the crimes because the good time statute promoted the state’s legitimate desire to prevent the early release of serious offenders. Whittington v. Wall, 657 So. 2d 1058, 1995 La. App. LEXIS 1919 (June 23, 1995), writ denied by La. 95-1722, 674 So. 2d 979, 1996 La. LEXIS 1654 (La. June 7, 1996).

Defendant was re-sentenced as a habitual offender in accordance with La. Rev. Stat. Ann. § 15:529.1 where he was represented by an attorney and was thoroughly advised of his rights, where the state proved the existence of defendant’s prior guilty plea and that defendant was represented by counsel when it was taken, and where defendant failed to produce any infringement of his rights or a procedural irregularity in the taking of his guilty plea. State v. Taylor, 656 So. 2d 722, 1995 La. App. LEXIS 1472 (May 30, 1995).

Absent a written multiple offender bill of information, a trial court could not accept a defendant’s guilty plea or admission of prior convictions and impose an enhanced sentence under La. Rev. Stat. Ann. § 15:529.1. State v. Fullilove, 646 So. 2d 1041, 1994 La. App. LEXIS 3152 (Nov. 16, 1994).

Any error patent in a trial court’s subsequent reference to a 20-year sentence imposed under La. Rev. Stat. Ann. § 15:529.1 as two 10-year consecutive terms was clarified in the trial court’s additional subsequent statement that a 10-year sentence on distribution of cocaine on one count was to run concurrently with the 20-year sentence imposed on the multiple bill. State v. Pollard, 640 So. 2d 882, 1994 La. App. LEXIS 2094 (July 14, 1994).

Trial court’s failure to advise defendant of his rights under La. Rev. Stat. Ann. § 15:529.1(D)(1) was not erroneous where the State did not rely solely upon defense counsel’s stipulation as to defendant’s identity. State v. Carter, 630 So. 2d 926, 1993 La. App. LEXIS 3959 (Dec. 30, 1993).

A defendant, who pled guilty to drug charges pursuant to a plea bargain, was improperly sentenced after a drug conviction because a trial court was required to advise an accused of his statutory right to remain silent during habitual offender proceedings in order to obtain a valid stipulation. State v. Wooders, 615 So. 2d 936, 1993 La. App. LEXIS 994 (Mar. 5, 1993).

Where a defendant was not given proper advisements of his rights after he was charged as a habitual offender, he was not able to choose to remain silent so as to force the State to prove, by competent evidence, the elements of La. Rev. Stat. Ann. § 15:529.2 before the defendant could be sentenced as an habitual offender. State v. Harris, 612 So. 2d 280, 1992 La. App. LEXIS 4196 (Dec. 29, 1992), writ of certiorari denied by 618 So. 2d 402, 1993 La. LEXIS 1515 (La. 1993).

Trial court could not sentence defendant as a fourth felony offender under La. Rev. Stat. Ann. § 15.529.1 on the ground that two of his prior felonies counted as only one conviction because they were entered on the same day. State v. Metoyer, 612 So. 2d 755, 1992 La. App. LEXIS 4040 (Dec. 16, 1992), remanded by La. App. 97-673, 707 So. 2d 522, 1998 La. App. LEXIS 547 (La.App. 5 Cir. Jan. 27, 1998).

Pursuant to La. Rev. Stat. Ann. § 15:529.1(C), the trial court erred when it sentenced defendant to life in prison at hard labor without benefit of parole, on the grounds that the State failed to prove that the five year cleansing period had not run on any of the convictions, defendant had been adequately advised of his Boykin rights before he entered his guilty pleas, and he was the same person who was convicted of those prior offenses. State v. Metoyer, 612 So. 2d 755, 1992 La. App. LEXIS 4040 (Dec. 16, 1992), remanded by La. App. 97-673, 707 So. 2d 522, 1998 La. App. LEXIS 547 (La.App. 5 Cir. Jan. 27, 1998).

Where the trial court sentenced defendant, a third felony habitual offender, to 60 years at hard labor for attempted possession with intent to distribute cocaine, the trial court failed to comply with the sentencing guidelines on the ground that the maximum sentence that could be imposed was 30 years at hard labor under former La. Rev. Stat. Ann. § 15:529.1. State v. Williams, 588 So. 2d 1239, 1991 La. App. LEXIS 2893 (Oct. 18, 1991), writ of certiorari denied by 592 So. 2d 1333, 1992 La. LEXIS 851 (La. 1992).

Because defendant had an extensive criminal felony history, the court upheld his habitual offender status, under La. Rev. Stat. Ann. § 15:529.1, and his life sentence without the benefit of parole, probation, or suspension of sentence. State v. Dickerson, 579 So. 2d 472, 1991 La. App. LEXIS 790 (Apr. 17, 1991), writ of certiorari denied in part by 584 So. 2d 1140, 1991 La. LEXIS 2284 (La. 1991).

Where defendant was convicted of unauthorized entry of an inhabited dwelling, the trial court considered the required factors when it imposed a sentence of three years at hard labor on the grounds that the sentencing range for a second habitual felony offender, as defined under La. Rev. Stat. Ann. § 15:529.1(A)(1), was two to 12 years at hard labor and a $1,000 fine and that defendant was on probation, he was likely to commit further offenses and was in need of correctional treatment, the offense was serious, and he was ineligible for a suspended sentence. State v. Lawrence, 572 So. 2d 276, 1990 La. App. LEXIS 2611 (Nov. 14, 1990).

Because defendant’s conviction for aggravated battery was pending on appeal at the time defendant committed the armed robbery, the aggravated battery conviction was not final and was improperly used as a predicate for finding the defendant to be a third felony offender. State v. Lewis, 564 So. 2d 765, 1990 La. App. LEXIS 1616 (June 20, 1990).

Defendant convicted of armed robbery was properly sentenced as a habitual offender based upon the testimony of his parole officer that he had previously been convicted of simple burglary and the State’s introduction of defendant’s fingerprint cards from the simple burglary conviction plus certified copies of an extract of the minute entries of the simple burglary’s criminal information, guilty plea, and sentencing. State v. Sylvas, 558 So. 2d 1192, 1990 La. App. LEXIS 328 (Feb. 21, 1990).

Where defendant was convicted of simple burglary, his sentence to 18 years at hard labor as a second felony offender, under La. Rev. Stat. Ann. § 15:529.1(A), was proper on the ground that the State was not required to prove that, in accordance with § 15:529.1(C), the five-year cleansing period had not lapsed because less than five years had passed since defendant was convicted of aggravated battery. State v. Sanders, 542 So. 2d 1134, 1989 La. App. LEXIS 755 (Apr. 19, 1989).

Where defendant was convicted of armed robbery, sentenced, the State filed a multiple offender bill six weeks later, and the State filed a second multiple offender bill a month after defendant’s sentence was vacated, the second imposition of an enhanced sentence on defendant as a second felony offender was proper on the ground that the multiple bills were filed within a reasonable time, in accordance with La. Rev. Stat. Ann. § 15:529.1D. State v. Ross, 542 So. 2d 631, 1989 La. App. LEXIS 696 (Apr. 12, 1989).

Sentence of 50 years at hard labor for aggravated robbery was not excessive and was within the trial court’s discretion because defendant had two prior felony convictions and could have received a sentence from 15 to 60 years under La. Rev. Stat. Ann. § 15:529.1. State v. Savage, 540 So. 2d 582, 1989 La. App. LEXIS 620 (Mar. 15, 1989).

Where defendant had two previous felony convictions and where defendant was convicted of his third felony, he was properly adjudged an habitual offender under La. Rev. Stat. Ann. § 15:529.1. State v. Mims, 535 So. 2d 1103, 1988 La. App. LEXIS 2241 (Oct. 26, 1988), affirmed by 590 So. 2d 1155 (La. 1991), reversed by, remanded by 601 So. 2d 649, 1992 La. LEXIS 1814 (La. 1992).

Defense counsel’s statement to the trial court that defendant had been advised of his rights did not satisfy the requirements of La. Rev. Stat. Ann. § 15:529.1. State v. Williams, 522 So. 2d 1171, 1988 La. App. LEXIS 793 (Mar. 10, 1988).

Trial court was without jurisdiction to adjudicate and sentence defendants as multiple offenders under La. Rev. Stat. Ann. § 15:529.1, after granting an appeal on the underlying conviction. State v. Williams, 492 So. 2d 1268, 1986 La. App. LEXIS 7488 (Aug. 6, 1986), writ of certiorari denied by 493 So. 2d 1204, 1986 La. LEXIS 7182 (La. 1986).

Unauthenticated copy of an arrest register was not competent under La. Rev. Stat. Ann. § 15:529.1(F) to prove a multiple bill. State v. Horton, 487 So. 2d 602, 1986 La. App. LEXIS 6556 (Apr. 11, 1986).

La. Rev. Stat. Ann. § 15:529.1 was not unconstitutional for taking away the judge’s discretion under La. Code Crim. Proc. Ann. art. 894.1 and did not constitute cruel and unusual punishment. State v. Thomas, 463 So. 2d 94, 1985 La. App. LEXIS 8111 (Jan. 30, 1985).

Defendant was properly found to be a habitual offender under La. Rev. Stat. Ann. § 15:529.1(A)(1)(b) and sentenced to life imprisonment without benefit of probation, parole, or suspension of sentence upon his conviction for simple robbery, where defendant had a prior armed robbery conviction and had previously pled guilty to simple robbery, where defendant did not meet his burden of proving that he did not waive his Boykin rights when he previously pled guilty, and where the life sentence was mandatory. State v. Jones, 462 So. 2d 1373, 1985 La. App. LEXIS 8114 (Jan. 30, 1985), writ of certiorari denied by 466 So. 2d 1301, 1985 La. LEXIS 8508 (La. 1985).

Defendant was improperly adjudicated as a multiple offender because the State failed to show that defendant knowingly and voluntarily waived his Boykin rights at the time of his guilty plea to the underlying felony. State v. Gray, 461 So. 2d 389, 1984 La. App. LEXIS 10241 (Dec. 10, 1984).

Defendant’s appeal of the multiple offender conviction under La. Rev. Stat. Ann. § 15:529.1 failed as the trial court properly considered (1) defendant’s 1969 conviction for burglary, as the record showed that the guilty plea, entered before the Boykin requirements became effective, was voluntary even though there was no evidence that defendant had been orally advised of the consequences of the plea and of the constitutional rights defendant was waiving; and (2) the 1972 conviction for armed robbery where defendant had been advised of the rights and voluntarily entered into the plea. State v. Yarbrough, 418 So. 2d 503, 1982 La. LEXIS 11296 (June 3, 1982).

••• Departures

•••• General Overview. — Because there was no indication that defendant presented any of the arguments regarding mitigation to the trial court, the appellate court could not determine whether the trial court had erred by imposing a sentence below the mandatory minimum on defendant’s heroin conviction, and so the matter was remanded to the trial court for a determination on that issue. State v. Sykes, 900 So. 2d 156, 2005 La. App. LEXIS 1022 (Mar. 9, 2005), writ denied by La. 2006-0719, 938 So. 2d 67, 2006 La. LEXIS 2785 (La. Oct. 6, 2006).

Trial court’s imposition of two concurrent eight and one-half year sentences for two counts of indecent behavior with a juvenile was not excessive where the sentences given were within the permissible range, defendant had just been released from prison, defendant preyed on two teenage boys after giving them alcohol and drugs, defendant used trickery and deceit to perform oral sex on one of the victims, and defendant could have faced more serious charges under the circumstances; moreover, the trial court was permitted to impose enhanced sentences on both counts. State v. Hotard, 864 So. 2d 748, 2003 La. App. LEXIS 3663 (Dec. 30, 2003).

Defendant did not make a showing of exceptional circumstances, which was required to justify a downward departure from the minimum sentence mandated by La. Rev. Stat. Ann. § 15:529.1(A)(1)(c)(i) where the record reflected that defendant had an extensive criminal history, including seven felony convictions and numerous misdemeanor convictions, and the imposition of the minimum mandatory sentence did not appear to be excessive under La. Const. art. I, § 20. State v. Johnson, 864 So. 2d 645, 2003 La. App. LEXIS 3342 (Dec. 9, 2003).

Defendant’s conviction and sentence for armed robbery was proper where defendant argued simply that his sentence was clearly excessive but set forth no reasons why; his sentence presumed to have been constitutional and he failed to meet his burden of rebutting that presumption in that he failed to show by clear and convincing evidence that he was exceptional. State v. Wallace, 862 So. 2d 286, 2003 La. App. LEXIS 3299 (Nov. 26, 2003), writ denied by La. 2003-3515, 870 So. 2d 269, 2004 La. LEXIS 1293 (La. Apr. 8, 2004).

Defendant’s sentence after he was convicted of theft of good valued at over $100 and under $500 was proper in part where he did not commit his latest offense for the purpose of securing money to purchase Thanksgiving dinner as he alleged because the offense occurred on July 13; further, AIDS was not a legislatively recognized mitigating factor for sentencing or for deviation from the mandatory minimum sentence prescribed under the Habitual Offender Law, La. Rev. Stat. Ann. § 15.529.1. State v. Jackson, 860 So. 2d 134, 2003 La. App. LEXIS 2949 (Oct. 28, 2003), writ denied by La. 2003-3506, 870 So. 2d 269, 2004 La. LEXIS 1292 (La. Apr. 8, 2004).

Where the record indicated, and the State conceded, that there was no proof introduced of defendant’s identity to the alleged predicate offense other than defendant’s own admission, that admission by defendant without prior advisement of his right to remain silent required reversal of the habitual offender finding La. Rev. Stat. Ann. § 15:529.1(D)(1)(a). State v. Bell, 848 So. 2d 87, 2003 La. App. LEXIS 1598 (May 28, 2003).

The trial court considered all the circumstances and mitigating factors, including defendant’s academic and other achievements while incarcerated and the fact that defendant’s prior convictions were not for crimes of violence, and properly found no unusual circumstance justifying a downward departure from defendant’s imposed mandatory life sentence. State v. Thomas, 842 So. 2d 1206, 2003 La. App. LEXIS 1046 (Apr. 9, 2003), writ denied by La. 2003-1323, 872 So. 2d 507, 2004 La. LEXIS 1706 (La. May 14, 2004), writ denied by La. 2003-1353, 872 So. 2d 507, 2004 La. LEXIS 1707 (La. May 14, 2004).

Mandatory minimum sentences provided for under the Habitual Offender Statute, La. Rev. Stat. Ann. § 15:529.1, are presumed to be constitutional, and in order to rebut the presumption that the mandatory minimum sentence is constitutional, defendant must clearly and convincingly show that he is exceptional; that is, because of unusual circumstances, he is a victim of the legislature’s failure to assign sentences that are meaningfully tailored to the culpability of the offender, the gravity of the offense, and the circumstances of the case, and downward departures from the minimum sentence under the Habitual Offender Statute should occur only in rare situations. State v. Robinson, 846 So. 2d 76, 2003 La. App. LEXIS 1018 (Apr. 8, 2003), writ denied by La. 2003-1361, 860 So. 2d 1131, 2003 La. LEXIS 3561 (La. Nov. 26, 2003).

Downward departures from the minimum sentence mandated by the Habitual Offender Statute is warranted if the trial court determines that the minimum sentence mandated makes no measurable contribution to acceptable goals of punishment or that the sentence amounts to nothing more than a purposeful imposition of pain and suffering and is grossly out of proportion to the severity of the offense, and if a downward departure is warranted, the trial judge shall sentence the defendant to the longest sentence that is not constitutionally excessive. State v. Robinson, 846 So. 2d 76, 2003 La. App. LEXIS 1018 (Apr. 8, 2003), writ denied by La. 2003-1361, 860 So. 2d 1131, 2003 La. LEXIS 3561 (La. Nov. 26, 2003).

Defendant’s 20-year sentence, imposed after he was found to be a multiple offender pursuant to La. Rev. Stat. Ann. § 15:529.1, was not excessive because the statutory minimums under the habitual offender law had previously been found to be constitutional, the sentence was the minimum required under La. Rev. Stat. Ann. § 15;529.1(A)(1)(b)(ii), and defendant’s drug addiction and non-violent criminal history were not exceptional circumstances warranting a downward deviation. State v. Bentley, 844 So. 2d 149, 2003 La. App. LEXIS 700 (Mar. 12, 2003), writ denied by La. 2003-1156, 858 So. 2d 416, 2003 La. LEXIS 3381 (La. Nov. 14, 2003).

After defendant plead guilty to armed robbery, trial court did not have a sufficient basis for making a downward departure in defendant’s sentence where the trial court’s stated basis for doing so was the absence of violent crimes in defendant’s record, his age, and his family support. State v. Hernandez, 839 So. 2d 281, 2003 La. App. LEXIS 84 (Jan. 28, 2003).

Even though defendant’s sentence to life imprisonment was mandatory under La. Rev. Stat. Ann. § 15:529.1(A)(1)(c)(ii), the trial court had discretion to grant a downward departure from that sentence where it was constitutionally excessive in the circumstances; accordingly, defendant’s sentence had to be vacated and remanded for a determination by the trial court as to whether imposition of the life imprisonment term was excessive as applied to defendant. State v. Wilson, 839 So. 2d 206, 2003 La. App. LEXIS 105 (Jan. 22, 2003), writ denied by La. 2003-0700, 855 So. 2d 757, 2003 La. LEXIS 3027 (La. Oct. 17, 2003).

Defendant’s sentence of 66 years of imprisonment at hard labor was vacated and remanded for resentencing because the trial court erred in sentencing defendant to the 66 year sentence rather than life imprisonment since (1) the amendments to former La. Rev. Stat. Ann. § 15:529.1 became effective after defendant committed his most recent offense, (2) La. Rev. Stat. Ann. § 15:529.1, the habitual offender statute, was constitutional, and (3) imposition of a life sentence was not constitutionally excessive under La. Const. art. I, § 20, because nothing in the record or the facts suggested any mitigating circumstances. State v. Lewis, 834 So. 2d 528, 2002 La. App. LEXIS 3705 (Nov. 26, 2002).

Because La. Rev. Stat. Ann. § 15:529.1(A)(1)(c)(ii) mandated a life sentence without benefits for defendant because he was a fourth felony offender, his fourth felony of attempted armed robbery was defined in La. Rev. Stat. Ann. § 14:2(13)(w) as a crime of violence, and he did not clearly and convincingly show that defendant was the exceptional defendant for which downward departure from the statutorily minimum sentence was required; defendant’s life sentence as habitual offender was affirmed. State v. Johnson, 821 So. 2d 652, 2002 La. App. LEXIS 1897 (June 12, 2002).

Statute, as amended, applied to crimes committed after the effective date of the amendment; where defendant presented no evidence to rebut the presumption that the mandatory sentence of life was unconstitutional, a downward departure was unwarranted. State v. Ventress, 817 So. 2d 377, 2002 La. App. LEXIS 1160 (Apr. 30, 2002).

Court may only depart from a minimum sentence if it finds that there is clear and convincing evidence in the particular case before it which would rebut the presumption of constitutionality; departures downward from the minimum sentence under the Habitual Offender Law, La. Rev. Stat. Ann. § 15.529.1, should occur only in rare situations. State v. Smith, 777 So. 2d 584, 2000 La. App. LEXIS 3439 (Dec. 20, 2000), writ denied by La. 2001-0364, 812 So. 2d 663, 2002 La. LEXIS 1267 (La. Apr. 12, 2002), writ denied by La. 2003-0377, 867 So. 2d 679, 2004 La. LEXIS 519 (La. Feb. 13, 2004), writ denied by La. 2004-1223, 897 So. 2d 593, 2005 La. LEXIS 969 (La. Apr. 1, 2005), writ denied by La. 2005-0431, 918 So. 2d 1024, 2006 La. LEXIS 28 (La. Jan. 9, 2006).

Considering defendant’s extensive criminal record of 15 felony arrests with four convictions, 17 misdemeanor arrests with five convictions, and 13 municipal arrests with four convictions,.and his propensity for crimes of violence, he fit the profile of the recidivist the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, was enacted to contain; he did not present evidence to support a downward departure and his life sentence as a third felony offender was not excessive. State v. Smith, 777 So. 2d 584, 2000 La. App. LEXIS 3439 (Dec. 20, 2000), writ denied by La. 2001-0364, 812 So. 2d 663, 2002 La. LEXIS 1267 (La. Apr. 12, 2002), writ denied by La. 2003-0377, 867 So. 2d 679, 2004 La. LEXIS 519 (La. Feb. 13, 2004), writ denied by La. 2004-1223, 897 So. 2d 593, 2005 La. LEXIS 969 (La. Apr. 1, 2005), writ denied by La. 2005-0431, 918 So. 2d 1024, 2006 La. LEXIS 28 (La. Jan. 9, 2006).

Where the trial judge indicated he had misgivings about sentencing the 23-year old mentally disabled defendant to life imprisonment without benefit of parole for possessing one rock of cocaine, but imposed the sentence anyway in the belief that he had no legal authority to do anything else, the case was remanded for the purpose of allowiing the trial court to receive evidence and determine whether sufficient grounds existed to depart from the mandatory life sentence as prescribed in La. Rev. Stat. Ann. § 15:529.1. State v. Scott, 769 So. 2d 1286, 2000 La. App. LEXIS 2917 (Nov. 3, 2000).

Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, is constitutional in its entirety; the mandatory minimum sentences provided therein are therefore presumed to be constitutional. The sentencing court may deviate downward only when it finds that the mandatory minimum makes no measurable contribution to acceptable goals of punishment, or is nothing more than a purposeful imposition of pain and suffering and is grossly out of proportion to the severity of the crime: defendant bears the burden of showing that a deviation beneath the mandatory minimum is warranted. State v. Milton, 751 So. 2d 440, 2000 La. App. LEXIS 103 (Feb. 1, 2000).

Departures downward from the minimum sentence under the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, should occur only in rare situations. State v. Warren, 742 So. 2d 722, 1999 La. App. LEXIS 2445 (Sept. 8, 1999).

Where an habitual offender was convicted of simple burglary, in contravention of La. Rev. Stat. Ann. § 14:62, the trial court erred when it sentenced defendant to three years in prison, which was below the minimum sentence set forth by La. Rev. Stat. Ann. § 15:529.1; the trial court failed to make a proper determination on the record to support its declaration that imposition of the statutorily mandated minimum sentence would be constitutionally excessive. State v. Moses, 701 So. 2d 1382, 1997 La. App. LEXIS 2749 (Nov. 7, 1997).

Trial court erred in reducing a defendant’s mandatory 20-year sentence as a habitual offender to a mere 30 months of hard labor; the fact that the defendant had a non-violent criminal history of committing petty crimes to support his personal cocaine addiction was not sufficient to justify such a severe reduction. State v. Johnson, 693 So. 2d 246, 1997 La. App. LEXIS 997 (Apr. 16, 1997).

Sentencing of defendant as a multiple felony offender to a prison term less than the statutory minimum was vacated and remanded to the trial court to enable it to justify its deviation from the minimum sentence mandated for a second offender under La. Rev. Stat. Ann. § 15:529.1. State v. Randleston, 681 So. 2d 936, 1996 La. LEXIS 2683 (Oct. 4, 1996).

Sentencing of defendant as a multiple felony offender to a prison term less than that mandated under La. Rev. Stat. Ann. § 15:529.1 was vacated and remanded to the trial court to enable it to justify its deviation from the minimum sentence. State v. Wilson, 680 So. 2d 1169, 1996 La. LEXIS 2686 (Oct. 4, 1996).

A trial court, when sentencing below the statutory minimum under La. Rev. Stat. Ann. § 15:529.1, must use the specific boilerplate language stated in State V. Doherty, 623 So. 2d 1276 (La. 1993), supported by additional factual information made a part of the record as a basis for imposing a lesser sentence. State v. Morgan, 680 So. 2d 1230, 1996 La. App. LEXIS 1939 (Sept. 4, 1996).

Physical and testimonial evidence related to defendant’s prior convictions were sufficient to establish that defendant was a fourth felony offender to support the imposition of his habitual offender sentence pursuant to La. Rev. Stat. Ann. § 15:529.1. State v. Martin, 679 So. 2d 557, 1996 La. App. LEXIS 1632 (Aug. 21, 1996), writ denied by La. 96-2367, 688 So. 2d 498, 1997 La. LEXIS 478 (La. Feb. 7, 1997).

Defendant’s habitual offender sentence under La. Rev. Stat. Ann. § 15:529.1 of 25 years’ imprisonment at hard labor was at the low end of the sentencing range and was not grossly out of proportion to the seriousness of the offense, and did not shock justice. State v. Martin, 679 So. 2d 557, 1996 La. App. LEXIS 1632 (Aug. 21, 1996), writ denied by La. 96-2367, 688 So. 2d 498, 1997 La. LEXIS 478 (La. Feb. 7, 1997).

Sentencing of defendant as a multiple felony offender to a prison term less than that required under La. Rev. Stat. Ann. § 15:529.1 was vacated and remanded to the trial court to enable it to justify its deviation from the minimum sentence. State v. Johnson, 676 So. 2d 552, 1996 La. LEXIS 2001 (June 28, 1996).

Pursuant to La. Rev. Stat. Ann. § 15:529.1, there was a factual basis for the trial court to have concluded that the minimum sentence for possession of cocaine would have been excessive in defendant’s case, given the testimony of her probation officer and drug counselor and defendant’s efforts at rehabilitation. State v. Randleston, 675 So. 2d 804, 1996 La. App. LEXIS 1136 (May 29, 1996), vacated by, remanded by La. 96-1646, 681 So. 2d 936, 1996 La. LEXIS 2683 (La. Oct. 4, 1996).

Trial court erred in imposing a sentence below the statutory minimum set forth in La. Rev. Stat. Ann. § 15:529.1 because it failed to provide adequate support for its decision to impose the sentence and its statements were conclusions without reasons to support its decision. State v. Neusham, 675 So. 2d 802, 1996 La. App. LEXIS 1120 (May 29, 1996).

Sentence that was less than the statutory minimum set forth in La. Rev. Stat. Ann. § 15:529.1 was upheld because the trial court considered defendant’s prior history and the facts and determined that the mandatory minimum was a constitutionally excessive sentence under the circumstances. State v. Alexis, 675 So. 2d 783, 1996 La. App. LEXIS 932 (May 22, 1996), vacated by, set aside by, remanded by La. 96-1647, 679 So. 2d 1364, 1996 La. LEXIS 2703 (La. Oct. 4, 1996).

The imposition of a sentence that was less than the minimum mandatory under La. Rev. Stat. Ann. § 15:529.1 sentence was vacated because the trial court failed to conduct a meaningful assessment of any mitigating circumstances and its statements were merely conclusory. State v. Eggerson, 661 So. 2d 1096, 1995 La. App. LEXIS 2429 (Sept. 15, 1995).

A trial court abused its discretion in sentencing defendant at below the minimum required by La. Rev. Stat. Ann. § 15:529.1 on a multiple bill for armed robbery, because the victims were exposed to the possibility of great bodily harm and because there were not mitigating factors; the court said that a trial court should not deviate from the statutory minimum unless it was shown that the minimum was constitutionally excessive and nothing more than a purposeless infliction of suffering. State v. Hyorth, 661 So. 2d 1059, 1995 La. App. LEXIS 2435 (Sept. 15, 1995).

Ten-year sentence for defendant’s second conviction for possession of PCP, which was the statutory minimum sentence under La. Rev. Stat. Ann. § 15:529.1, was not unconstitutionally excessive as applied to the defendant. State v. Washington, 638 So. 2d 1115, 1994 La. App. LEXIS 1557 (May 26, 1994), vacated by, set aside by, remanded by La. 94-0386, 639 So. 2d 1158, 1994 La. LEXIS 1044 (La. Apr. 22, 1994).

Pursuant to La. Rev. Stat. Ann. § 15:529.1, the trial court could impose a lesser sentence than the minimum, and the reasons given were sufficient to support its decision to do so. State v. Littleton, 635 So. 2d 398, 1994 La. App. LEXIS 733 (Mar. 29, 1994).

•• Imposition. — Appellate court amended defendant’s enhanced sentence that originally required the sentence be served without benefit of parole, probation, or suspension of sentence; neither La. Rev. Stat. Ann. § 15:529.1 nor La. Rev. Stat. Ann. § 14:81 provided that defendant’s enhanced sentence be served without benefit of parole. State v. Battaglia, 861 So. 2d 704, 2003 La. App. LEXIS 3274 (Nov. 25, 2003), writ denied by La. 2004-1701, 901 So. 2d 1058, 2005 La. LEXIS 1430 (La. Apr. 29, 2005).

Constitutional guarantee provided by La. Const. art. I, § 15 does not apply to the institution of enhanced-penalty proceedings, pursuant to La. Rev. Stat. Ann. § 15:529.1; it applies only to the substantive crime with which an accused is initially charged. State v. Delandro, 818 So. 2d 1011, 2002 La. App. LEXIS 1355 (May 10, 2002).

Where the trial court’s enhancement of defendant’s sentence as a fourth felony offender under La. Rev. Stat. Ann. § 15:529.1, based only on his simple burglary conviction, was improper, the court vacated the enhanced sentence and remanded with directions to resentence defendant as to both the crimes under which he was convicted. State v. Hanson, 778 So. 2d 43, 2000 La. App. LEXIS 3339 (Dec. 13, 2000), writ denied by La. 2003-2838, 883 So. 2d 1030, 2004 La. LEXIS 3015 (La. Oct. 8, 2004).

Where defendant was convicted of attempted possession of heroin and pled guilty to a multiple bill, a review of the record for errors patent revealed that his sentence of two and one-half years without benefit of probation, parole or suspension under La. Rev. Stat. Ann. § 15:529.1 was error; the statute that prohibited the possession of heroin did not provide that the sentence be without benefit of parole, and where the statute did not prohibit parole, the defendant’s enhanced sentence should not have prohibited parole, and his parole eligibility was to be determined by the Department of Corrections pursuant to La. Rev. Stat. Ann. § 15:574.4. State v. Randle, 750 So. 2d 353, 1999 La. App. LEXIS 3684 (Dec. 22, 1999).

Where a trial court should, pursuant to La. Rev. Stat. Ann. § 40:967(B)(4)(b), have mandated that five years of a defendant’s sentence be served without benefit of parole, probation, or suspension of sentence, but failed to affirmatively grant a probationary period or suspension of sentence, the trial court was in substantial compliance with La. Rev. Stat. Ann. § 15:529.1(G), and the issue of failure to specifically deny defendant parole eligibility could not be raised on appeal. State v. Bates, 742 So. 2d 1004, 1999 La. App. LEXIS 2428 (Sept. 15, 1999).

Where defendant rejected an eight year sentence offered in a plea bargain, the 18 year sentence later imposed based on habitual offender billing, after a trial and conviction, did not constitute a violation of his due process rights nor did it constitute prosecutorial vindictiveness. State v. Long, 473 So. 2d 907, 1985 La. App. LEXIS 10653 (Aug. 2, 1985).

Defendant’s 12-year sentence without the benefit of probation, parole, or suspension of sentence for his burglary conviction was illegal; the Habitual Offender Law did not have any requirement that it have been imposed with ineligibility. State v. Williams, 464 So. 2d 451, 1985 La. App. LEXIS 8315 (Feb. 26, 1985).

••• General Overview. — In an armed robbery case, a prior juvenile delinquency adjudication could not be used to enhance defendant’s sentence pursuant to La. Rev. Stat. Ann. § 15:529.1(A)(1)(a) because juveniles do not have a right to a jury trial in delinquency proceedings, and the use of the prior adjudication as a predicate offense for purposes of habitual offender sentencing violated defendant’s constitutional right to due process. State v. Brown, 879 So. 2d 1276, 2004 La. LEXIS 2220 (July 6, 2004), writ of certiorari denied by 543 U.S. 1177, 125 S. Ct. 1310, 161 L. Ed. 2d 161, 2005 U.S. LEXIS 1910, 73 U.S.L.W. 3497 (2005).

Trial judge, after advising defendant of his rights and ascertaining his understanding of those rights, vacated defendant’s sentence for distribution of cocaine before imposing the agreed-upon enhanced sentence; the record also contained a corrected minute entry, which reflected that the trial judge vacated the sentence on count three for the specific case number of the underlying felony conviction, such that defendant’s claim that his underlying sentence was not vacated was unfounded. State v. Davis, 861 So. 2d 638, 2003 La. App. LEXIS 3139 (Nov. 12, 2003), writ of certiorari denied by La. 2003-3401, 869 So. 2d 874, 2004 La. LEXIS 1157 (La. Apr. 2, 2004).

Where defendant recognized in defendant’s motion to quash that the Boykin was not defective, and further noted that defendant had already served the full term of defendant’s sentence relative to the predicate conviction, defendant basically acknowledged the finality of the judgment relative to the prior plea and that the state met its initial burden of proof; therefore, defendant failed to prove the allegations in the motion to quash, and the motion was properly denied. State v. Bright, 860 So. 2d 196, 2003 La. App. LEXIS 2975 (Oct. 28, 2003), writ of certiorari denied by La. 2003-3409, 869 So. 2d 875, 2004 La. LEXIS 1159 (La. Apr. 2, 2004).

Pursuant to their joint convictions on several drug related felonies, it was unclear which particular sentences the trial judge was vacating, and which individual counts of the two multi-count indictment/informations were being used to enhance their penalties pursuant to La. Rev. Stat. Ann. § 15:529.1; thus, the appellate court vacated the sentences on the multiple bills, and remanded for resentencing. State v. Cooley, 857 So. 2d 1209, 2003 La. App. LEXIS 2655 (Sept. 30, 2003), writ denied by La. 2003-3107, 869 So. 2d 818, 2004 La. LEXIS 803 (La. Mar. 12, 2004).

In defendant’s trial for possession with intent to distribute cocaine, trial court did not err in denying defendant’s motion to quash a habitual offender bill where there was no question that the habitual offender bill was timely filed because the State filed it prior to defendant’s original sentencing; the hearing was held 12 months after the original sentencing, well within the 30-year term of imprisonment initially imposed. State v. Fisher, 852 So. 2d 1075, 2003 La. App. LEXIS 2218 (July 29, 2003), writ denied by La. 2003-2545, 872 So. 2d 510, 2004 La. LEXIS 1741 (La. May 14, 2004).

Where defendant argued that his mandatory life sentence under La. Rev. Stat. Ann. § 15:529.1 was constitutionally excessive, and that the trial court failed to comply with the provisions of La. Code Crim. Proc. Ann. art. 894.1 in imposing sentence, the trial judge was correct in stating that the Habitual Offender Law gave the sentencing court no discretion in cases where a life sentence was mandatory, and defendant did not show the special circumstances necessary to rebut the presumption of constitutionality of his life sentence. State v. Fisher, 852 So. 2d 1075, 2003 La. App. LEXIS 2218 (July 29, 2003), writ denied by La. 2003-2545, 872 So. 2d 510, 2004 La. LEXIS 1741 (La. May 14, 2004).

Failure to advise defendant of his multiple offender rights at the hearing on the motion to correct illegal sentence was harmless error where the State had already proved at the multiple offender hearing that defendant had two prior convictions, and that even though one prior conviction was dropped, the other conviction remained the same. State v. Parker, 853 So. 2d 67, 2003 La. App. LEXIS 2220 (July 29, 2003).

Because the appellate court could not determine from the sentencing proceedings whether the district court imposed impermissible enhanced sentences for both of defendant’s convictions, nor which of the sentences was enhanced under the habitual offender statute, the appellate court had to vacate the sentences imposed for armed robbery and attempted second-degree murder, and remand the case for resentencing. State v. Small, 850 So. 2d 1019, 2003 La. App. LEXIS 1897 (June 27, 2003), writ denied by La. 2003-2202, 865 So. 2d 75, 2004 La. LEXIS 305 (La. Jan. 30, 2004).

Court, in defendant’s drug case, did not err by applying the version of the statute in effect at the time of defendant’s crime, rather than an amended version, because the amended version operated prospectively and therefore, defendant’s equal protection rights were not violated. State v. White, 850 So. 2d 751, 2003 La. App. LEXIS 1700 (June 6, 2003), writ denied by La. 2003-2616, 872 So. 2d 510, 2004 La. LEXIS 1742 (La. May 14, 2004).

Where the State filed a multiple offender bill, asserting defendant was a fourth felony offender, the trial court granted defendant’s motion to quash, because the hearing was not finally set until 17 months after sentencing. However, the record did not reflect the party requesting most of the 13 continuances, nothing in the record indicated that the continuances were not justified, the appellate court could see no great prejudice to defendant caused by the delay, the multiple bill was timely charged, alerting defendant to the possibility that defendant’s sentence would be enhanced, and the decision of the district court was reversed. State v. Toney, 842 So. 2d 1083, 2003 La. LEXIS 1083 (Apr. 9, 2003).

Where defendant was convicted of distribution of cocaine and sentenced as a fourth felony offender to life in prison, the trial court did not err by finding that defendant was a fourth felony offender and by imposing life imprisonment, since the State sufficiently fulfilled its requirements of proof and the Habitual Offender Statute, La. Rev. Stat. Ann. § 15:529.1, was not unconstitutional. State v. Robinson, 831 So. 2d 460, 2002 La. App. LEXIS 3274 (Oct. 29, 2002), writ denied by La. 2003-0100, 867 So. 2d 676, 2004 La. LEXIS 509 (La. Feb. 13, 2004).

Although defendant was sentenced on the possession of cocaine count before the trial court ruled on defendant’s motion for new trial, defendant’s sentence on that count was subsequently vacated pursuant to La. Rev. Stat. Ann. § 15:529.1 after defendant was found to be a multiple offender; therefore, any error relating to the original sentence on that count was harmless, because the trial court did not dispose of the motion for new trial before it sentenced defendant as required by La. Code Crim. Proc. Ann. art. 853. State v. Stokes, 831 So. 2d 354, 2002 La. App. LEXIS 3140 (Oct. 16, 2002).

Defendant’s enhanced sentence as a fourth felony offender was vacated because the trial court based its finding and enhancement on evidence submitted in defendant’s first habitual offender hearing over defendant’s objection, which was reversible error under the court’s patent error review pursuant to La. Code Crim. Proc. Ann. art. 920; pursuant to La. Rev. Stat. Ann. § 15:529.1(D)(1)(a), defendant had the right to remain silent and the right to a hearing at which the State was required to prove the habitual offender bill allegations. State v. Muhammad, 831 So. 2d 358, 2002 La. App. LEXIS 3142 (Oct. 16, 2002).

In sentencing defendant under the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, the trial court erred in failing to address any of the issues raised by defendant and in failing to provide any of the factors it used in reaching its decision to deny defendant’s motion to deviate from the statutory sentence. State v. O’Neal, 795 So. 2d 1292, 2001 La. App. LEXIS 2175 (Oct. 12, 2001), writ denied by La. 2002-3207, 828 So. 2d 564, 2002 La. LEXIS 3189 (La. Nov. 1, 2002).

Under La. Rev. Stat. Ann. § 15:529.1(D)(1)(a), defendant was required to be advised of his right to remain silent prior to stipulating to his identity at a habitual offender hearing and failure to advice resulted in the habitual offender finding and enhanced sentence being vacated. State v. Walker, 795 So. 2d 459, 2001 La. App. LEXIS 1935 (Aug. 28, 2001), writ denied by La. 2001-2788, 826 So. 2d 1115, 2002 La. LEXIS 2911 (La. Oct. 4, 2002).

In a habitual offender conviction, the court was required to remand the matter for re-sentencing because the trial judge failed to properly vacate the sentence on the original felony count. State v. Monroe, 784 So. 2d 29, 2001 La. App. LEXIS 656 (Mar. 28, 2001), writ denied by La. 2001-1280, 815 So. 2d 828, 2002 La. LEXIS 1547 (La. May 8, 2002).

Where the defendant waived formal arraignment on a habitual offender bill, he gave up his right to advice on his habitual offender rights under the Habitual Offender Law, La. Rev. Stat. 15:529.1 et seq. State v. Scott, 769 So. 2d 1286, 2000 La. App. LEXIS 2917 (Nov. 3, 2000).

Trial court’s failure to file written findings as to multiple offender proceedings as required by La. Rev. Stat. Ann. § 15:529.1(D)(3) in defendant’s prosecution for theft did not amount to reversible error because defendant showed no prejudice caused by the failure as required by La. Code Crim. Proc. Ann. art. 921. State v. Jolly, 768 So. 2d 165, 2000 La. App. LEXIS 1852 (July 25, 2000), writ of certiorari denied by La. 2000-2467, 798 So. 2d 959, 2001 La. LEXIS 2920 (La. Oct. 5, 2001).

Trial court failed to comply with La. Code Crim. Proc. Ann. art. 894.1 because it did not adequately state for the record the considerations it took into account when sentencing defendant to 30 years for theft; no remand was necessary because he should have been sentenced to life imprisonment as a fourth felony offender, and thus, the sentence imposed could not be said to be so apparently severe so as to require a remand. State v. Jolly, 768 So. 2d 165, 2000 La. App. LEXIS 1852 (July 25, 2000), writ of certiorari denied by La. 2000-2467, 798 So. 2d 959, 2001 La. LEXIS 2920 (La. Oct. 5, 2001).

Where, before imposing a sentence, a trial court gave oral reasons in support of finding defendant to be a fourth felony offender and these reasons were transcribed and were part of the record, any failure to provide written reasons, as required by La. Rev. Stat. Ann. § 15:529.1(D)(3), was harmless error. State v. Neal, 762 So. 2d 281, 2000 La. App. LEXIS 1262 (May 30, 2000), writ denied by La. 2000-2754, 793 So. 2d 1240, 2001 La. LEXIS 1969 (La. June 15, 2001).

In an habitual offender proceeding, a trial court must advise a defendant not only of the right to a hearing at which the State is required to prove the allegation of the multiple bill, but also of the right to remain silent; the defendant must be informed of the right to remain silent prior to admitting the allegations contained in the multiple offender bill of information. State v. Jones, 757 So. 2d 110, 2000 La. App. LEXIS 392 (Feb. 29, 2000), writ denied by La. 2000-1186, 797 So. 2d 58, 2001 La. LEXIS 2716 (La. Sept. 21, 2001).

Habitual offender enhanced sentence is not a conviction and the delay periods of La. Code Crim. Proc. Ann. art. 873 do not apply as the habitual offender statute merely provides for an enhanced penalty against the multiple offender for the basic crime for which they have been convicted. State v. Ballay, 757 So. 2d 115, 2000 La. App. LEXIS 386 (Feb. 29, 2000), writ denied by La. 2000-0908, 790 So. 2d 13, 2001 La. LEXIS 1469 (La. Apr. 20, 2001).

On patent error review, an appellate court determined that where a defendant was not properly advised of his right to remain silent before he stipulated that he was a second felony offender as required by La. Rev. Stat. Ann. § 15:529.1(D)(1)(a), (3), and where defendant was not informed, during the plea colloquy or through a waiver form, of an enhanced penalty as required by La. Code Crim. Proc. Ann. art. 556.1(E), and after defendant pled guilty to possession of cocaine, he was not informed of the enhancement of a controlled dangerous substance offense under the Uniform Controlled Dangerous Substance Law, La. Rev. Stat. Ann. § 40:982, a remand for resentencing was required. State v. Spotville, 752 So. 2d 244, 1999 La. App. LEXIS 3627 (Dec. 21, 1999), remanded by La. 2001-0802, 791 So. 2d 646, 2001 La. LEXIS 1175 (La. May 4, 2001).

Conviction for drug dealing as habitual offender was affirmed, because expert testimony, quantity of drugs, and absence of paraphernalia showed intent to distribute, while a prior guilty plea sufficed for habitual finding. La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii). State v. Hollins, 742 So. 2d 671, 1999 La. App. LEXIS 2395 (Aug. 31, 1999), writ denied by La. 1999-2853, 778 So. 2d 587, 2001 La. LEXIS 89 (La. Jan. 5, 2001).

Sentencing defendant as a multiple offender pursuant to La. Rev. Stat. Ann. § 15:529.1 was improper even though he pleaded guilty to the multiple bill because the sentencing court failed to meet its duty under La. Rev. Stat. Ann. § 15:529.1(D)(1) of advising defendant of his right to remain silent and to have a formal hearing at which the State had the burden of proving multiple offender status. State v. Donaldson, 726 So. 2d 1003, 1999 La. App. LEXIS 54 (Jan. 9, 1999).

At a multiple offender hearing, an admission of identity is the equivalent of a plea of guilty; because at most multiple offender hearings the only factual issue is whether the defendant is the same individual previously convicted of a felony as alleged in the bill, it is error to accept a stipulation or a plea of guilty before advising the defendant of his right to a formal hearing, his right to require the State to prove his identity as a multiple offender and his right to remain silent. La. Rev. Stat. Ann. § 15:529.1(D). State v. Manning, 715 So. 2d 668, 1998 La. App. LEXIS 1643 (June 24, 1998).

Where the defendant’s prior felonies were relative felonies that did not require hard labor, the habitual offender provisions of La.Rev. Stat. Ann. § 15:529.1 still applied and he was properly sentenced to 10 years of hard labor. State v. Burns, 699 So. 2d 1179, 1997 La. App. LEXIS 2281 (Sept. 24, 1997), reversed by, remanded by La. App. 35267, 800 So. 2d 106, 2001 La. App. LEXIS 2443 (La.App. 2 Cir. Oct. 31, 2001).

Sentence imposed under the Habitual Offender Statute, La. Rev. Stat. Ann. § 15:529.1, was null and void because the judge failed to vacate the original sentence on the underlying offense. State v. Carter, 685 So. 2d 346, 1996 La. App. LEXIS 3025 (Nov. 26, 1996).

Defendant’s sentence as a habitual offender was vacated and remanded for resentencing because the trial court erred in not specifying which count was enhanced under La. Rev. Stat. Ann. § 15:529.1 and failed to sentence defendant on a remaining count. State v. Soileau, 677 So. 2d 518, 1996 La. App. LEXIS 1065 (May 15, 1996).

Where defendant’s admission was the only evidence establishing defendant’s criminal record, defendant’s sentence as a multiple offender was vacated because defendant was not advised of his rights as required by La. Rev. Stat. Ann. § 15:529.1(D). State v. Brown, 665 So. 2d 477, 1995 La. App. LEXIS 3273 (Nov. 15, 1995), remanded by La. App. 98-938, 732 So. 2d 566, 1999 La. App. LEXIS 563 (La.App. 5 Cir. Mar. 10, 1999).

Defendant who was convicted of possession of cocaine was entitled to a new hearing related to his habitual offender adjudication because the procedures set forth in La. Rev. Stat. Ann. § 15:529.1(D) were not properly followed; the record of the multiple offender proceeding was incomplete and the record did not show that defendant was properly advised of his rights. State v. Robinson, 665 So. 2d 451, 1995 La. App. LEXIS 3279 (Nov. 15, 1995).

The cleansing period in La. Rev. Stat. Ann. § 15.529.1(C) applies only to a defendant who is able to live the requisite period of time without being convicted of a felony. State v. Webster, 664 So. 2d 624, 1995 La. App. LEXIS 2904 (Nov. 2, 1995).

Defendant was properly adjudged a third felony offender despite that more than five years (now ten years) elapsed between his discharge on his first prior felony conviction and the commission of the subject offense because his commission of the second prior felony occurred within five years (now ten years) of his discharge on the first felony conviction, and his commission of the subject felonies was within five years (now ten years) of his discharge on the second felony conviction. State v. Webster, 664 So. 2d 624, 1995 La. App. LEXIS 2904 (Nov. 2, 1995).

Any error patent in a trial court’s subsequent reference to a 20-year sentence imposed under La. Rev. Stat. Ann. § 15:529.1 as two 10-year consecutive terms was clarified in the trial court’s additional subsequent statement that a 10-year sentence on distribution of cocaine on one count was to run concurrently with the 20-year sentence imposed on the multiple bill. State v. Pollard, 640 So. 2d 882, 1994 La. App. LEXIS 2094 (July 14, 1994).

Where no judicial notice was taken of defendant’s trial testimony about his length of imprisonment on a prior conviction, at a multiple-offender proceeding, and there was no reference at all to his trial testimony, his date of discharge was well within the five-year period of La. Rev. Stat. Ann. § 15:529.1(F), and looking just at the evidence presented at the multiple-bill hearing and limiting State v. Allen, to situations involving judicial notice of trial testimony, the State failed to establish a prima facie case as to the date of discharge. State v. Johnson, 623 So. 2d 926, 1993 La. App. LEXIS 2774 (Aug. 31, 1993).

When a trial court did not advise a defendant of the specific allegations contained in the multiple offender bill of information, his right to be tried as to the truth of the allegations, and his right to remain silent, before obtaining his stipulation to his identity, La. Rev. Stat. Ann. § 15:529.1, required that defendant’s sentence be vacated. State v. Leblanc, 618 So. 2d 949, 1993 La. App. LEXIS 1655 (Apr. 23, 1993), writ denied by La. 95-2216, 679 So. 2d 1372, 1996 La. LEXIS 2734 (La. Oct. 4, 1996).

Where the original sentence on the underlying offense has not been vacated at the time of the resentencing of the defendant as a multiple offender, the original sentence remains in effect and the subsequent sentence as a multiple offender is null and void under La. Rev. Stat. Ann. § 15:529.1(D). State v. Dearmas, 606 So. 2d 567, 1992 La. App. LEXIS 2929 (Sept. 29, 1992), overruled by State v. Davis, La. App. 01-123, 792 So. 2d 126, 2001 La. App. LEXIS 1815 (La.App. 5 Cir. July 30, 2001).

Defendant’s adjudication as a second offender was vacated and the case was remanded for a new habitual offender hearing because the trial court, in a hearing that was not contested, accepted defendant’s stipulation of her identity as the person previously convicted of a felony but never informed defendant of her rights under La. Rev. Stat. Ann. § 15:529.1(D) to have a formal hearing, to remain silent, and to have the state prove its case. State v. Winborn, 604 So. 2d 177, 1992 La. App. LEXIS 2378 (July 30, 1992).

Trial court did not err by accepting a stipulation as to defendant’s identity in two prior felony convictions and not advising defendant of his right under La. Rev. Stat. Ann. § 15:529.1(D) to make the state prove his status because defendant had a hearing in which the state proved he was a multiple offender and in which defendant was present and vigorously represented by counsel. State v. Breaux, 599 So. 2d 917, 1992 La. App. LEXIS 1811 (May 28, 1992), writ denied by 609 So. 2d 223, 1992 La. LEXIS 3786 (La. 1992).

Where defendant’s sentence for possession of heroin was imposed without the benefit of parole, La. Rev. Stat. Ann. § 40:966(C)(1) required reversal of the sentence, and where defendant was not advised of his rights under La. Rev. Stat. Ann. § 15:529.1(D), his adjudication as a second offender was vacated. State v. Short, 588 So. 2d 151, 1991 La. App. LEXIS 2724 (Oct. 15, 1991).

Pursuant to La. Rev. Stat. Ann. § 15:529.1(D) the failure of the trial court to inform defendant of his right to remain silent prior to a multiple offender hearing was an error patent on the face of the record and required a reversal of a multiple offender adjudication. State v. Poole, 566 So. 2d 180, 1990 La. App. LEXIS 2019 (Aug. 22, 1990).

Pursuant to La. Rev. Stat. Ann. § 15.529.1(D), following defendant’s adjudication as a multiple offender the trial court had to impose sentence and vacate any previous sentence already imposed for the final felony. State v. Poole, 566 So. 2d 180, 1990 La. App. LEXIS 2019 (Aug. 22, 1990).

Pursuant to La. Rev. Stat. Ann. § 15:529.1(D), defendant could not be sentenced as a multiple offender, where the trial court did not advise defendant that he had the right to remain silent before defendant pled guilty to the multiple bill. State v. East, 553 So. 2d 1046, 1989 La. App. LEXIS 2394 (Nov. 30, 1989).

Where a trial judge failed to advise a defendant convicted of armed robbery of his rights as required under the habitual offender statute, the sentence was vacated and the case was remanded for resentencing. State v. Jackson, 527 So. 2d 1039, 1988 La. App. LEXIS 1339 (June 7, 1988).

Defendant convicted of drug charges was improperly sentenced as a habitual offender because the trial court failed to inform the defendant of the right to remain silent at a hearing on multiple bills before imposing a sentence. State v. Desmond, 524 So. 2d 147, 1988 La. App. LEXIS 527 (Apr. 12, 1988).

Defendant’s conviction for simple burglary in violation of La. Rev. Stat. Ann. § 14:62 and his adjudication as a habitual offender were affirmed where the trial court’s failure to advise defendant of his privilege against self-incrimination at a habitual offender hearing pursuant to La. Rev. Stat. Ann. § 15:529.1(D) was harmless error; under La. Code Crim. Proc. Ann. art. 921, where a trial court’s actions constituted an error patent, the error need not result in reversal of the conviction if the error was harmless. State v. Mallett, 526 So. 2d 1194, 1988 La. App. LEXIS 543 (Apr. 6, 1988), remanded by 536 So. 2d 1205, 1989 La. LEXIS 417 (La. 1989).

Defendant’s multiple offender adjudication was reversed because the court found an error patent on the face of the record; the trial court erred in failing to inform defendant of his statutory right under La. Rev. Stat. Ann. § 15:529.1 to remain silent at his multiple offender hearing. State v. Ray, 521 So. 2d 582, 1988 La. App. LEXIS 609 (Feb. 23, 1988), writ of certiorari denied by 525 So. 2d 1055, 1988 La. LEXIS 1241 (La. 1988).

Defendant’s sentence was vacated because the trial court failed to advise him of his rights before he admitted to a prior conviction as required by La. Rev. Stat. Ann. § 15:529.1(D). State v. Gilbert, 520 So. 2d 1184, 1988 La. App. LEXIS 105 (Jan. 11, 1988).

La. Rev. Stat. Ann. § 15:529.1(D) absolutely requires that the court, not counsel, advise the defendant of his rights; in the absence of such advice, the appellate court must vacate the sentence and remand for resentencing. State v. Gilbert, 520 So. 2d 1184, 1988 La. App. LEXIS 105 (Jan. 11, 1988).

Under La. Rev. Stat. Ann. § 15:529, proceedings against a convicted defendant to enhance his sentence must be completed before he has satisfied his sentence on the underlying felony and discharged from custody for that offense. State v. Alexander, 503 So. 2d 782, 1987 La. App. LEXIS 8806 (Mar. 4, 1987).

Where a sentence imposed was based on defendant’s prior felony conviction, the trial court erred when it failed to inform defendant of his right to remain silent prior to him confessing to the previous felony, as required by La. Rev. Stat. Ann. § 15:529.1(D); it was also uncertain whether the trial court enhanced defendant’s sentence based on one count of the prior felony. State v. McIntyre, 496 So. 2d 1204, 1986 La. App. LEXIS 7963 (Oct. 14, 1986).

Only documents properly certified under La. Rev. Stat. Ann. § 15:529.1(F) by the officer with legal custody of the documents can be admitted into evidence as proof of prior offenses. State v. Lambert, 475 So. 2d 791, 1985 La. App. LEXIS 10156 (Aug. 22, 1985), writ of certiorari denied by 481 So. 2d 1345, 1986 La. LEXIS 5532 (La. 1986).

As an habitual offender, whose second felony conviction was for armed robbery, defendant’s sentencing exposure was from a minimum period of incarceration of 33 years at hard labor without benefit of probation, parole or suspension of sentence, to a maximum sentence of 198 years imprisonment at hard labor without benefit of probation, parole or suspension of sentence; thus, his sentence was not excessive. State v. Richardson, 459 So. 2d 31, 1984 La. App. LEXIS 9617 (Oct. 9, 1984).

Because a judge’s sentencing procedure had the effect of giving twice the longest possible sentence, La. Rev. Stat. Ann. § 15:1529.1 did not permit the procedure. STATE v. SHERER, 1982 La. LEXIS 10299 (Mar. 1, 1982).

Trial court did not err in admitting into evidence at defendant’s habitual offender hearing uncertified documents purporting to represent a commitment of defendant as a felon; although La. Rev. Stat. Ann. § 15:529.1F provided that the certificate of the warden or other chief officer of a state prison constituted prima facie evidence of a conviction, § 15:529.1F did not preclude the use of other evidence to support the necessary proof of other felony convictions. State v. Muse, 367 So. 2d 789, 1979 La. LEXIS 7280 (Jan. 29, 1979).

State was not precluded from charging defendant as a multiple offender, after defendant’s sentence on latest (narcotics) conviction, where defendant had a burglary conviction within the preceding five years, defendant was serving his narcotics sentence, defendant was tried upon the enhanced-penalty charge two months after the narcotics sentence was entered, and no prejudice was shown. State v. Bell, 324 So. 2d 451, 1975 La. LEXIS 4196 (Dec. 8, 1975).

Multiple offender statute, La. Rev. Stat. Ann. § 15:529.1, required that the multiple offender bill of information, charging defendant as a third offender, be filed without unreasonable delay, and the State’s delay of nearly four years after defendant’s original sentencing was deemed unreasonable when the State had the necessary information at the time of the original sentencing. State v. McQueen, 308 So. 2d 752, 1975 La. LEXIS 3570 (Feb. 24, 1975).

••• Allocution. — Because the State did not rely solely on defendant’s stipulation to his identity as the State introduced the Boykin colloquy of the predicate offense, and the trial court adjudicated the defendant to be a multiple offender, the appellate court rejected as lacking merit defendant’s argument that because the trial judge failed to advise him of his right to remain silent his multiple-offender adjudication was invalid. State v. Johnson, 623 So. 2d 926, 1993 La. App. LEXIS 2774 (Aug. 31, 1993).

Defendant’s conviction for being a multiple offender and sentence as a multiple offender had to be vacated because the defense stipulated at the multiple-bill hearing to defendant’s identity as being the same as that of the person with a prior felony conviction, and the trial court did not specifically inform defendant of her constitutional right to remain silent prior to accepting this stipulation. State v. Noel, 585 So. 2d 652, 1991 La. App. LEXIS 2322 (Aug. 29, 1991).

Where the multiple bill was filed three months and three weeks after sentencing, and the State justified the delay by declaring that time had been needed to obtain transcripts and records of defendant’s prior conviction, the filing was not untimely. State v. Noel, 585 So. 2d 652, 1991 La. App. LEXIS 2322 (Aug. 29, 1991).

Where defendant was not first advised of his rights under La. Rev. Stat. Ann. § 15:529.1 before admitting, when asked, that he was the person named in the predicate offense, his sentence was invalid. State v. Causey, 533 So. 2d 1050, 1988 La. App. LEXIS 2175 (Oct. 27, 1988).

••• Evidence. — Defendant was represented by counsel at each of his four prior pleas that resulted in felony convictions, the minutes of each of the guilty pleas showed that defendant was advised of his Boykin rights prior to the pleas, and that defendant’s fingerprints matched those of the defendant in the prior convictions; thus, the State carried its burden and presented sufficient information to show that the defendant was the man convicted of the prior felonies and those convictions were valid for habitual offender purposes. State v. Holloway, 847 So. 2d 200, 2003 La. App. LEXIS 1396 (May 16, 2003), writ of certiorari denied by La. 2003-1720, 861 So. 2d 558, 2003 La. LEXIS 3722 (La. Dec. 19, 2003), writ denied by La. 2003-1929, 861 So. 2d 560, 2003 La. LEXIS 3728 (La. Dec. 19, 2003).

Although the trial court considered defendant’s prior conviction, defendant was neither adjudicated nor sentenced as a second felony offender nor was the sentence enhanced as those terms are normally used in the jurisprudence; thus, the trial court did not use the prior conviction to enhance defendant’s sentence, within the scope of the cases cited which deal with the multiple-billing or enhanced punishment of multiple offender, La. Rev. Stat. Ann. § 15:529.1 et seq. State v. Honeycutt, 823 So. 2d 1089, 2002 La. App. LEXIS 2591 (Aug. 14, 2002), writ of certiorari denied by La. 2002-2635, 852 So. 2d 1020, 2003 La. LEXIS 2374 (La. Sept. 5, 2003).

Where defendant admitted to his identity as the person who pled guilty in a prior conviction of aggravated sexual battery, but defendant did not admit that the guilty plea was entered knowingly and voluntarily, the State, in a second felony offender adjudication, was required to meet its burden under La. Rev. Stat. Ann. § 15:529.1 to prove the validity of the prior guilty plea. State v. Rice, 758 So. 2d 911, 2000 La. App. LEXIS 704 (Mar. 15, 2000).

Where a trial court noted a clerical error in the minute entry, which incorrectly stated that defendant pled not guilty, and the trial court would not have sentenced defendant if he had not pled guilty to the charge, the confusion did not prevent the State from meeting its burden, pursuant to La. Rev. Stat. Ann. § 15:529.1, of proving the validity of that prior guilty plea and the trial court correctly adjudicated defendant as a second felony offender. State v. Rice, 758 So. 2d 911, 2000 La. App. LEXIS 704 (Mar. 15, 2000).

Defendant’s sentence as a multiple offender under La. Rev. Stat. Ann. § 15:529.1 was erroneous where the State did not establish his release date on a prior Florida murder conviction, and thus did not prove that the five-year “cleansing period” had not elapsed before defendant’s next felony conviction. State v. Langlois, 695 So. 2d 540, 1997 La. App. LEXIS 1457 (May 21, 1997), writ denied in part by La. 97-1491, 703 So. 2d 1281, 1997 La. LEXIS 3758 (La. Nov. 14, 1997).


Identity of name of defendant and the person previously convicted was not considered sufficient competent evidence required to prove defendant’s habitual offender status; testimony by probation officials that defendant and the previously convicted person were one and the same was sufficient competent evidence. State v. Banks, 612 So. 2d 822, 1992 La. App. LEXIS 4210 (Dec. 23, 1992), writ of certiorari denied by 614 So. 2d 1254, 1993 La. LEXIS 1219 (La. 1993).

Under the multiple offender law, La. Rev. Stat. Ann. § 15:529.1, the State failed to prove that defendant was convicted of a prior offense when the only proof presented was that the names of defendant and the convicted person were the same, but the State failed to match the fingerprints of defendant to the fingerprints of the defendant in the prior proceeding. State v. Payne, 586 So. 2d 652, 1991 La. App. LEXIS 2489 (Sept. 18, 1991), remanded by 612 So. 2d 153, 1992 La. App. LEXIS 4031 (La.App. 5 Cir. 1992).

••• Factors. — In sentencing defendant for possession of of cocaine, a violation of La. Rev. Stat. Ann. § 40:967(c), defendant had not proven clearly and convincingly that a downward deviation from the mandatory minimum sentence was warranted where he contended that his cocaine addiction and non-violent criminal history warranted a downward deviation from the mandatory minimum. State v. Bailey, 875 So. 2d 949, 2004 La. App. LEXIS 1373 (May 26, 2004), writ denied by La. 2004-1605, 887 So. 2d 476, 2004 La. LEXIS 3545 (La. Nov. 15, 2004), writ of certiorari denied by 546 U.S. 981, 126 S. Ct. 554, 163 L. Ed. 2d 468, 2005 U.S. LEXIS 7932, 74 U.S.L.W. 3273 (2005), writ denied by 976 So. 2d 159, 2008 La. LEXIS 170 (La. 2008).

In an armed robbery case, defendant’s 49 and one-half years sentence was not excessive or disproportionate considering that defendant helped plan and then participated in the armed robbery, both robbers were armed, the victim was made to first kneel at gunpoint while his money and vehicle were stolen and was taken into a vacant house, ordered to disrobe and put in a closet while defendant made his getaway; further, the sentence was the minimum sentence allowed under the habitual offender law. State v. Green, 873 So. 2d 889, 2004 La. App. LEXIS 1182 (May 12, 2004), writ denied by La. 2004-1795, 888 So. 2d 227, 2004 La. LEXIS 3656 (La. Nov. 24, 2004).

Enhanced sentence is deemed to contain the restriction that the sentence is without benefit of probation or suspension of sentence as required by La. Rev. Stat. Ann. § 15:529.1(G). State v. Taylor, 874 So. 2d 297, 2004 La. App. LEXIS 1074 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1326, 885 So. 2d 1122, 2004 La. LEXIS 3333 (La. Nov. 8, 2004), writ denied by La. 2004-1495, 885 So. 2d 1120, 2004 La. LEXIS 3346 (La. Nov. 8, 2004), writ denied by 2007 La. App. LEXIS 2459 (La.App. 5 Cir. June 29, 2007).

Defendant convicted of simple burglary was adjudicated to be a third felony offender, and properly sentenced to 24 years at hard labor without benefit of probation, parole, or suspension of sentence; State proved that defendant had two prior guilty plea convictions. State v. Tilmon, 870 So. 2d 607, 2004 La. App. LEXIS 976 (Apr. 14, 2004), writ denied by La. 2004-2011, 888 So. 2d 866, 2004 La. LEXIS 3853 (La. Dec. 17, 2004).

Where defendant was convicted of possession of cocaine, in violation of La. Rev. Stat. Ann. § 40:967(C), and was sentenced as fourth felony offender to a mandatory sentence of life imprisonment without benefits, the trial court erred in not taking into account the more lenient punishment reflected in the legislature’s new policy under the amended Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, even though defendant committed his latest crime before the amendment took effect and the new law operated prospectively. State v. Terrell, 858 So. 2d 1282, 2003 La. App. LEXIS 3158 (Nov. 18, 2003), reversed by La. 03-3246, 876 So. 2d 43, 2004 La. LEXIS 1862 (La. June 4, 2004).

Appeals court reversed habitual drug offender’s statutory mandatory minimum life sentence for offender’s attempted possession of cocaine under La. Rev. Stat. Ann. §§ 14:27, 40:967(C), which occurred before the June 15, 2001 effective date of the 2001 La. Acts 403 amendments to La. Rev. Stat. Ann. § 15:529.1, and remanded for the trial court to resentence the offender under La. Rev. Stat. Ann. § 15:529.1 (before the amendments) after considering whether facts of his particular case made the mandatory minimum life sentence constitutionally excessive. State v. Houston, 859 So. 2d 707, 2003 La. App. LEXIS 2864 (Oct. 1, 2003).

2001 La. Acts 403’s amendments to La. Rev. Stat. Ann. § 15:529.1 apply only to those offenses which are committed after the June 15, 2001 effective date of 2001 La. Acts 403. State v. Houston, 859 So. 2d 707, 2003 La. App. LEXIS 2864 (Oct. 1, 2003).

Dorthey makes it clear that a trial court can find a mandatory minimum sentence under Louisiana’s Habitual Offender Law to be constitutionally excessive and impose a lesser sentence. State v. Houston, 859 So. 2d 707, 2003 La. App. LEXIS 2864 (Oct. 1, 2003).

Even though a sentence under Louisiana’s Habitual Offender Law is the minimum provided by that law, the sentence may still be unconstitutionally excessive if it makes no measurable contribution to acceptable goals of punishment, or is nothing more than the purposeful imposition of pain and suffering and is grossly out of proportion to the severity of the crime. State v. Houston, 859 So. 2d 707, 2003 La. App. LEXIS 2864 (Oct. 1, 2003).

Where defendant, a third felony habitual offender, shoved his 84-year-old grandmother into kitchen furniture with both hands, thereby causing her unjustifiable pain and bruises, his sentence of seven years at hard labor was neither constitutionally excessive nor grossly disproportionate to the severity of the offense. State v. Echeverria, 858 So. 2d 632, 2003 La. App. LEXIS 1906 (June 27, 2003), writ denied by La. 2003-2332, 882 So. 2d 580, 2004 La. LEXIS 2501 (La. Aug. 20, 2004).

When the appellate court remanded for resentencing the trial court’s imposition of a fourth-felony habitual offender life imprisonment sentence it had held only that that sentence had been constitutionally excessive, and the trial court’s subsequent imposition of the minimum mandated 20-year term was not an abuse of the trial court’s broad sentencing discretion where, at the hearing, no evidence was offered by defendant or any witnesses as to special circumstances that would have reduced his sentence. State v. Augillard, 853 So. 2d 17, 2003 La. App. LEXIS 1765 (June 4, 2003), writ denied by La. 2003-2810, 867 So. 2d 685, 2004 La. LEXIS 555 (La. Feb. 13, 2004).

There was substantial evidence to rebut the presumption that the mandated life sentence for possession of cocaine with intent to distribute, La. Rev. Stat. Ann. § 40:967(A), was constitutional because: (1) defendant had a supportive family who wanted to help him; (2) defendant was not in possession of a weapon when arrested, had no money in his possession, and was only a petty street drug pusher and not a major drug dealer; (3) defendant was a non-violent offender; (4) defendant admitted to his addiction; and (5) under a change in the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, since his conviction, he would not qualify for a life term under the current law; thus, the the life sentence imposed was not proportionate to the crimes for which he was convicted and the sentence was vacated. State v. Combs, 848 So. 2d 672, 2003 La. App. LEXIS 1634 (May 21, 2003).

Defendant specifically claimed that the state did not seek habitual offender adjudication against defendant after defendant’s original conviction following his previously entered, and later withdrawn guilty plea, but did so after defendant was found guilty after trial by jury; the district attorney had great discretionary power to file an habitual offender bill under La. Rev. Stat. Ann. § 15:529.1(D), and the use of the habitual offender law did not create a presumption of prosecutorial vindictiveness. State v. Orange, 2003 La. App. LEXIS 532 (Mar. 5, 2003), substituted opinion at La. App. 2002-0711, 845 So. 2d 570, 2003 La. App. LEXIS 1081 (La.App. 1 Cir. Apr. 11, 2003).

Under the pre-amendment statute, the mandatory minimum sentence for a defendant convicted of possession of cocaine and with three prior felonies is life imprisonment without benefit of parole, probation, or suspension of sentence; where a trial judge sentenced defendant to 20 years at hard labor, and failed to require that the sentence be served without benefit of parole, probation, or suspension of sentence, defendant’s sentence was, thus, illegally lenient. State v. Davis, 841 So. 2d 952, 2003 La. App. LEXIS 476 (Feb. 25, 2003), writ of certiorari denied by La. 2003-0948, 857 So. 2d 516, 2003 La. LEXIS 3284 (La. Nov. 7, 2003).

Appellate courts have authority under La. Code Crim. Proc. Ann. art. 882 to correct an illegally lenient sentence despite the failure of either party to raise the issue in the district court or on appeal; considering that the trial court gave extensive and specific reasons under Dorthey for deviating from the mandatory minimum sentence, and the State did not challenge the sentence on appeal, the appellate court declined to exercise the discretion provided in art. 882 to correct defendant’s illegally lenient sentence for possession of cocaine as a habitual offender. State v. Davis, 841 So. 2d 952, 2003 La. App. LEXIS 476 (Feb. 25, 2003), writ of certiorari denied by La. 2003-0948, 857 So. 2d 516, 2003 La. LEXIS 3284 (La. Nov. 7, 2003).

Defendant’s sentences were not excessive where defendant committed eight armed robberies and a second-degree kidnapping on three separate days, the victims were placed in grave danger and could easily have been killed, and they were emotionally harmed as a result of the robberies. State v. Page, 837 So. 2d 165, 2003 La. App. LEXIS 83 (Jan. 28, 2003), writ denied by La. 2003-0951, 857 So. 2d 517, 2003 La. LEXIS 3286 (La. Nov. 7, 2003).

Trial court erred regarding sentencing insofar as it believed that it was barred by law from considering the dramatic reductions in sentences for drug offenses effected by 2001 La. Acts 403, § 4, as a palliative factor when assessing the reasonableness of defendant’s sentence; to the contrary, the legislature’s subsequent changes in criminal statutes were relevant sentencing considerations. State v. Everidge, 834 So. 2d 1197, 2002 La. App. LEXIS 3914 (Dec. 11, 2002).

Adjudication as a second felony offender and sentence to 50 years without the benefit of parole, probation or suspension of sentence for first-degree robbery, La. Rev. Stat. Ann. § 14:64.1, was affirmed because defendant failed to prove that the trial court abused the liberal discretion allowed in sentencing when the trial court took into consideration that defendant had prior armed robbery convictions as a juvenile and as an adult, and that he had other violent offenses on his rap sheet. State v. Dangerfield, 834 So. 2d 1151, 2002 La. App. LEXIS 3916 (Dec. 11, 2002), writ denied by La. 2003-0475, 869 So. 2d 842, 2004 La. LEXIS 885 (La. Mar. 19, 2004).

Where a trial judge fails to specify that a defendant’s enhanced sentence will be without benefit of probation or suspension of sentence, as required by La. Rev. Stat. Ann. § 15:529.1(G), but the trial court does not place the defendant on probation or suspend the sentence, a trial court is in substantial compliance with the sentencing directives of the multiple offender statute when it does not affirmatively suspend any portion of the enhanced sentence or impose any probationary period, despite the failure to include those restrictions on the record. State v. Segura, 829 So. 2d 587, 2002 La. App. LEXIS 2841 (Sept. 30, 2002), writ denied by La. 2002-2696, 840 So. 2d 569, 2003 La. LEXIS 893 (La. Mar. 28, 2003).

Trial court erred when it suspended habitual offender’s minimum sentence under La. Rev. Stat. Ann. § 15:529.1, for possession of crack cocaine, using Dorthey factors; defendant had not proved, inter alia, she was exceptional or the sentence was not meaningfully tailored to her culpability. State v. Brown, 821 So. 2d 751, 2002 La. App. LEXIS 2101 (June 19, 2002).

Defendant had to be sentenced to life in prison as statute in effect at the time defendant committed defendant’s most recent offense, attempted possession of cocaine, applied and defendant’s adjudication as a fourth felony offender meant that defendant had to receive a mandatory life term in prison, even though the statute was later amended to allow for lesser sentences. State v. Houston, 818 So. 2d 253, 2002 La. App. LEXIS 1524 (Apr. 24, 2002), remanded by La. App. 2003-0854, 859 So. 2d 707, 2003 La. App. LEXIS 2864 (La.App. 4 Cir. Oct. 1, 2003).

Defendant was properly sentenced under La. Code Crim. Proc. Ann. arts. 881.1 and 894.1, the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1(a)(1)(b)(ii), and La. Const., art. I, § 20 to mandatory life imprisonment after he was adjudicated a third felony offender because defendant failed to offer any evidence to rebut the presumption of the constitutionality of his enhanced life sentence and because the 16 years that defendant previously served for his first offense of armed robbery was not enough to deter defendant from a life of crime. State v. Barnes, 800 So. 2d 973, 2001 La. App. LEXIS 2207 (Oct. 17, 2001).

Where an armed robbery defendant who was also adjudicated as a second offender faced a minimum sentence, with the habitual offender adjudication, of 49 and a half years and a maximum sentence of 198 years without benefit of parole, probation or suspension of sentence but the the trial judge imposed a sentence of 60 years at hard labor without benefit of parole, probation or suspension of sentence, the defendant did not receive an excessive sentence that did not take into account factors such as his youth and lack of education even though the trial court also noted that the defendant displayed a propensity for violence accompanied by a disregard for human life. State v. Williams, 781 So. 2d 673, 2001 La. App. LEXIS 354 (Feb. 28, 2001).

Transcript of defendant’s sentencing after trial court found defendant to be habitual offender did not reflect that defendant’s original sentence of four years hard labor for possession of cocaine was vacated prior to sentencing as a habitual offender; trial court erred in failing to vacate original sentence. State v. Melbert, 776 So. 2d 499, 2000 La. App. LEXIS 2722 (Nov. 2, 2000).

The sentence range for perjury involving a trial of a matter which may be punished by a life sentence, in accordance with La. Rev. Stat. Ann. § 14:123(C)(1), was not less than 5 years, without benefits, to no more than 40 years; for a second felony offender like the defendant, the range was 20 to 80 years, La. Rev. Stat. Ann. § 15:529.1(A)(1)(a). State v. Griffin, 771 So. 2d 814, 2000 La. App. LEXIS 2657 (Nov. 1, 2000), writ denied by La. 2005-1269, 924 So. 2d 150, 2006 La. LEXIS 546 (La. Feb. 10, 2006).

Defendant could not have been sentenced as a habitual offender under La. Rev. Stat. Ann. § § 15:529.1 as to his conviction for possession of cocaine as the State only showed that defendant was arrested for a prior felony, not that he was convicted of that earlier offense or of any other felony. State v. Gray, 764 So. 2d 1144, 2000 La. App. LEXIS 1461 (May 17, 2000).

Defendant was properly sentenced under La. Rev. Stat. Ann. § 15:529.1(D)(1)(b) after conviction for armed robbery because the State met its burden of proof at the habitual offender proceeding by introducing the indictment, minutes, and sentencing transcript of defendant’s prior offense, and by establishing through fingerprints that defendant was the same person who previously pled guilty to manslaughter. State v. Owens, 763 So. 2d 628, 1999 La. App. LEXIS 2944 (Oct. 27, 1999).

Trial court was well within its discretion when it re-sentenced defendant to serve 25 years as a first offender based upon La. Rev. Stat. Ann. § 15.529.1 with credit for time served without the benefit of parole, probation, or suspension of sentence and with each count of first-degree armed robbery to run concurrently where the prior sentence of defendant as a multiple offender under La. Rev. Stat. Ann. § 15.529.1 was vacated because (1) the predicate conviction did not precede defendant’s commissions of the instant two offenses, (2) defendant had filed a motion for clarification of the sentences and La. Code Crim. Proc. Ann. art. 930.3 barred review of sentencing error in post-conviction relief, (3) defendant’s resentencing was a result of his own doing because defendant placed himself in a different posture due to the remand to the trial court for re-sentencing as a first offender resulting in the original sentence pursuant to the plea bargaining agreement being vitiated ab initio and not subject to consideration, and (4) the re-sentencing was within the parameters of La. Rev. Stat. Ann. § 14:64(B), which provided the sentencing ranges for the commission of first-degree robbery. State v. Stuckey, 737 So. 2d 770, 1998 La. App. LEXIS 3820 (Dec. 23, 1998), writ denied by La. 99-0744, 746 So. 2d 1274, 1999 La. LEXIS 2214 (La. Aug. 25, 1999).

Sentence of defendant as a fourth felony offender was vacated pursuant to La. Rev. Stat. Ann. § 15:529.1(C), where eight years elapsed between the date that defendant committed his third felony and his second felony conviction, and the State failed to make a showing or to offer any evidence of the dates on which defendant was discharged from custody. State v. Raymond, 718 So. 2d 1010, 1998 La. App. LEXIS 2468 (Aug. 25, 1998), writ denied by La. 99-0110, 741 So. 2d 30, 1999 La. LEXIS 1476 (La. May 7, 1999).

A defendant was subject to a mandatory life sentence as a third offender convicted of aggravated burglary, in accordance with La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii), because defendant failed to present substantial evidence to rebut the presumption of constitutionality of the sentence. State v. Francis, 715 So. 2d 457, 1998 La. App. LEXIS 810 (Apr. 15, 1998), writ denied by La. 98-2360, 737 So. 2d 741, 1999 La. LEXIS 560 (La. Feb. 5, 1999).

According to La. Rev. Stat. Ann § 15:529.1, a multiple offender’s sentence shall be without the benefit of probation or suspension of sentence; the trial court erred by suspending defendant’s sentence. State v. Stansberry, 670 So. 2d 556, 1996 La. App. LEXIS 353 (Feb. 29, 1996).

Because of defendant’s long criminal history of 11 arrests, parole violation, numerous convictions for misdemeanors, and his arrest for attempted first-degree murder and attempted aggravated rape, the trial court did not err under La. Rev. Stat. Ann. § 15:529.1(A)(1) when it sentenced defendant to 14 years at hard labor. State v. Mosby, 581 So. 2d 1060, 1991 La. App. LEXIS 1491 (May 16, 1991), affirmed by 595 So. 2d 1135, 1992 La. LEXIS 921 (La. 1992).

In the prosecution of defendant for an aggravated crime against nature, defendant was properly sentenced under La. Rev. Stat. Ann. § 15:529.1 even though the trial court did not specifically mention the mitigating factors set forth in La. Code Crim. Proc. Ann. art. 894.1 where all relevant circumstance were adequately considered; and where the circumstances of the offense, and where defendant’s prior record, negated the influence which such factors may have had on the trial court. State v. Wheeler, 450 So. 2d 695, 1984 La. App. LEXIS 8774 (May 10, 1984).

In trial for armed robbery, defendant’s sentence was excessive where defendant received the maximum sentence of 198 years as a habitual offender, the sentence was twice the maximum for armed robbery under La. Rev. Stat. Ann. § 14:64(B), and the trial court did not state the factual basis for imposing the maximum sentence. State v. Kenner, 384 So. 2d 413, 1980 La. LEXIS 7536 (May 19, 1980).

••• Pronouncement. — Commitment was incorrect and/or misleading in several respects where commitment showed that defendant “pleaded guilty” to count two, possession of hydrocodone, when he was in fact found guilty of that offense by a jury; the entry regarding the habitual offender sentence did not clearly indicate which of defendant’s two sentences was enhanced, or that the original sentence was vacated, moreover, the commitment failed to show that the trial court ordered the enhanced sentence on count two run concurrently with the sentence on count one. State v. Taylor, 875 So. 2d 962, 2004 La. App. LEXIS 1370 (May 26, 2004), writ denied by La. 2004-1649, 888 So. 2d 193, 2004 La. LEXIS 3437 (La. Nov. 19, 2004).

Appellate court amended defendant’s sentence and deleted any reference to service of the sentence without eligibility for parole, because the statute did not specify that the sentence be served without benefit of parole. State v. Brown, 868 So. 2d 289, 2004 La. App. LEXIS 592 (Mar. 12, 2004), writ denied by La. 2004-2216, 903 So. 2d 445, 2005 La. LEXIS 1877 (La. June 3, 2005).

Where a trial court found that defendant was a multiple offender but failed to specify that defendant was a third felony offender, as charged, the sentence was defective because it was not determinate. State v. Olivieri, 860 So. 2d 207, 2003 La. App. LEXIS 2953 (Oct. 28, 2003).

While a commitment reflected that defendant’s enhanced sentence was imposed without benefit of parole, probation, or suspension of sentence, pursuant to La. Rev. Stat. Ann. § 15:529.1G, the transcript did not reflect those restrictions; the court did not correct the illegally lenient sentence because the State did not preserve the error for appeal, and the sentencing occurred prior to the enactment of a statute deeming the restrictions imposed. State v. George, 751 So. 2d 973, 2000 La. App. LEXIS 1 (Jan. 4, 2000), writ denied by La. 2001-1719, 812 So. 2d 666, 2002 La. LEXIS 1279 (La. Apr. 12, 2002).

Where it was clear from a transcript of the sentencing that defendant was sentenced as a habitual offender there was no requirement under La. Rev. Stat. Ann. § 15:529.1D that the sentencing judge use any specific or particular words, such as “defendant is sentenced as a habitual offender.” Canty v. Day, 756 So. 2d 384, 1999 La. App. LEXIS 3731 (Dec. 28, 1999).

Trial court’s statement that a defendant was sentenced to 20 years “without benefit,” omitting the words “of probation or suspension of sentence,” substantially complied with the sentencing directives of La. Code Crim. Proc. Ann. art. 879 and La. Rev. Stat. Ann. § 15:529.1(G), where the trial court did not affirmatively suspend any portion of the sentence or grant any probationary period. State v. Williams, 729 So. 2d 14, 1999 La. App. LEXIS 309 (Feb. 10, 1999).

Sentence imposed against an individual convicted of simple burglary under a multiple bill pursuant to La. Rev. Stat. Ann. § 15:529.1(D)(3) was vacated because the trial court was required to vacate an original sentence that had been imposed for the conviction before it imposed the sentence under the multiple bill. State v. Taylor, 719 So. 2d 75, 1998 La. App. LEXIS 2535 (July 29, 1998).

•• Multiple Convictions. — Where defendant recognized in defendant’s motion to quash that the Boykin was not defective, and further noted that defendant had already served the full term of defendant’s sentence relative to the predicate conviction, defendant basically acknowledged the finality of the judgment relative to the prior plea and that the state met its initial burden of proof; therefore, defendant failed to prove the allegations in the motion to quash, and the motion was properly denied. State v. Bright, 860 So. 2d 196, 2003 La. App. LEXIS 2975 (Oct. 28, 2003), writ of certiorari denied by La. 2003-3409, 869 So. 2d 875, 2004 La. LEXIS 1159 (La. Apr. 2, 2004).

Where defendant was convicted of aggravated criminal damage to property, and aggravated flight from an officer, despite defendant’s alleged Vietnam related psychological illnesses, defendant failed to rebut the presumption that defendant’s mandatory life sentence under the Louisiana Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, was unconstitutional, or that defendant was entitled to a downward departure. State v. Bates, 859 So. 2d 841, 2003 La. App. LEXIS 2852 (Oct. 16, 2003), writ denied by La. 2004-0141, 874 So. 2d 173, 2004 La. LEXIS 1825 (La. May 21, 2004).

Pursuant to their joint convictions on several drug related felonies, it was unclear which particular sentences the trial judge was vacating, and which individual counts of the two multi-count indictment/informations were being used to enhance their penalties pursuant to La. Rev. Stat. Ann. § 15:529.1, thus, the appellate court vacated the sentences on the multiple bills, and remanded for resentencing. State v. Cooley, 857 So. 2d 1209, 2003 La. App. LEXIS 2655 (Sept. 30, 2003), writ denied by La. 2003-3107, 869 So. 2d 818, 2004 La. LEXIS 803 (La. Mar. 12, 2004).

Defendant stipulated to the habitual offender bill of information, defendant signed and initialed a form entitled WAIVER OF RIGHTS-PLEA OF GUILTY MULTIPLE OFFENDER — La. Rev. Stat. Ann. § 15:529.1, which provided the sentencing range defendant faced, and specified the sentence defendant would receive if defendant “pled guilty,”; thus, defendant was precluded from challenging the habitual offender sentence. State v. Rogers, 850 So. 2d 838, 2003 La. App. LEXIS 1803 (June 19, 2003), writ denied by La. 2003-2137, 865 So. 2d 73, 2004 La. LEXIS 298 (La. Jan. 30, 2004).

Where the State filed a multiple offender bill, asserting defendant was a fourth felony offender, the trial court granted defendant’s motion to quash, because the hearing was not finally set until 17 months after sentencing. However, the record did not reflect the party requesting most of the 13 continuances, nothing in the record indicated that the continuances were not justified, the appellate court could see no great prejudice to defendant caused by the delay, the multiple bill was timely charged, alerting defendant to the possibility that defendant’s sentence would be enhanced, and the decision of the district court was reversed. State v. Toney, 842 So. 2d 1083, 2003 La. LEXIS 1083 (Apr. 9, 2003).

District court erred in sentencing defendant as a multiple offender where she had actually been sentenced almost two years after she had completely served her original sentence; where defendant’s sentence had been served prior to her adjudication as a multiple offender, she could not be sentenced under the Habitual Offender Law. State v. Burks, 843 So. 2d 444, 2003 La. App. LEXIS 721 (Mar. 19, 2003).

Trial court did not err in finding defendant to be a third felony offender pursuant to La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii) upon his conviction for simple burglary where the State presented sufficient evidence that defendant was the same person convicted of the two predicate offenses set forth in the multiple bill; an officer testified that he took defendant’s fingerprints on the morning of the multiple bill hearing and those fingerprints matched those on a fingerprint card contained in a group of certified documents. State v. Chairs, 780 So. 2d 1088, 2001 La. App. LEXIS 257 (Feb. 7, 2001), writ denied by La. 2001-0892, 808 So. 2d 333, 2002 La. LEXIS 414 (La. Feb. 1, 2002).

Defendant’s sentence as a multiple offender was remanded because defendant pled guilty to the multiple offender bill of information without being advised of his right to an attorney and his right to a formal hearing under La. Rev. Stat. Ann. § 15:529.1(D). State v. Jones, 777 So. 2d 563, 2000 La. App. LEXIS 3354 (Dec. 13, 2000).

Because defendant failed to file a motion to quash a multiple offender bill, or to object to the failure of the State to prove that the cleansing periods had not elapsed at the multiple bill hearing as required by La. Rev. Stat. Ann. § 15:529.1(D)(1)(b), defendant failed to preserve his objection for review. State v. Sugar, 776 So. 2d 613, 2000 La. App. LEXIS 3381 (Dec. 13, 2000), writ denied by La. 2001-0381, 798 So. 2d 966, 2001 La. LEXIS 2935 (La. Oct. 5, 2001).

Because the State failed to show that two predicate offenses fell within the applicable cleansing period of La. Rev. Stat. Ann. § 15:529.1C, defendant’s mandatory life sentence without benefit as a fourth offender was vacated. State v. Boykin, 774 So. 2d 1074, 2000 La. App. LEXIS 2981 (Dec. 6, 2000).

Where defendant was convicted and sentenced following a single trial for armed robbery and for a separate crime of attempted robbery it was proper for the trial court to sentence him as a multiple offender. State v. Hawthorne, 772 So. 2d 924, 2000 La. App. LEXIS 2807 (Nov. 8, 2000).

Although a trial judge sentenced defendant to imprisonment for the remainder of defendant’s natural life, without benefit of parole, probation, or suspension of sentence based on convictions for three counts of manslaughter and one count of attempted second-degree murder; the trial judge stated that the original sentence was vacated but failed to specify which sentence had been vacated; and the trial judge vacated the original sentence after the enhanced sentence was imposed, the technical failure under La. Rev. Stat. Ann. § 15:529.1D(3) to vacate the original sentence before imposing the enhanced one was of no consequence and required no remedial step because the trial judge vacated the enhanced sentence coincidentally with imposition of the enhanced penalty. State v. Jordan, 774 So. 2d 267, 2000 La. App. LEXIS 2537 (Oct. 18, 2000), writ denied by La. 2001-3329, 801 So. 2d 363, 2001 La. LEXIS 3071 (La. Nov. 9, 2001).

Following defendant’s convictions for aggravated battery, La. Rev. Stat. Ann. § 14:34, and for second-degree battery, La. Rev. Stat. Ann. §§ 14:33, 14:34.1, the habitual offender bill failed to specify which count was being enhanced under La. Rev. Stat. Ann. § 15:529.1; therefore, in adjudicating and sentencing defendant as a third felony offender, the trial court erred in failing to specify to which of the two offenses the enhanced penalty was being applied; furthermore, trial court erred in adjudicating defendant a habitual offender under § 15:529.1 on the two convictions that arose out of the same criminal episode and were entered on the same date; under § 15:529.1, only one of the convictions should have been enhanced. State v. Wright, 758 So. 2d 301, 2000 La. App. LEXIS 356 (Mar. 1, 2000), writ denied by La. 2000-1614, 786 So. 2d 118, 2001 La. LEXIS 763 (La. Mar. 9, 2001).

Trial court erred in denying parole eligibility when it imposed enhanced sentences under La. Rev. Stat. Ann. § 15:529.1 following defendant’s convictions for aggravated battery, La. Rev. Stat. Ann. § 14:34, and for second-degree battery, La. Rev. Stat. Ann. §§ 14:33, 14:34.1; La. Rev. Stat. Ann. § 15:529.1(G) did not authorize the trial court to impose the sentence without benefit of parole, and the provision under which the trial court stated it was sentencing defendant, La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(i), did not authorize the trial court to deny parole eligibility; furthermore, neither the substantive penalty provision for aggravated battery nor second-degree battery authorized the trial court to impose the sentences without parole eligibility. State v. Wright, 758 So. 2d 301, 2000 La. App. LEXIS 356 (Mar. 1, 2000), writ denied by La. 2000-1614, 786 So. 2d 118, 2001 La. LEXIS 763 (La. Mar. 9, 2001).

Where defendant’s prior conviction was for confiscating non-sufficient fund checks drawn on her own and other accounts, rather than processing them according to procedure, a bank lost the value of the face amount of the checks even though the checks had no value; the conviction constituted a felony under Louisiana law because the bank lost over $500, and defendant was properly sentenced under La. Rev. Stat. Ann. § 15:529.1. State v. Thomas, 751 So. 2d 979, 2000 La. App. LEXIS 41 (Jan. 5, 2000).

La. Rev. Stat. Ann. § 15:529.1(G), which provides that “any sentence imposed under the provisions of this section shall be without benefit of probation or suspension of sentence,” does not prohibit parole eligibility for multiple offenders; thus, the trial court erred in imposing defendant’s multiple offender sentence without the benefit of parole. State v. Brual, 726 So. 2d 1112, 1999 La. App. LEXIS 157 (Jan. 26, 1999).

At a multiple offender hearing, an admission of identity is the equivalent of a plea of guilty; because at most multiple offender hearings the only factual issue is whether the defendant is the same individual previously convicted of a felony as alleged in the bill, it is error to accept a stipulation or a plea of guilty before advising the defendant of his right to a formal hearing, his right to require the State to prove his identity as a multiple offender and his right to remain silent. La. Rev. Stat. Ann. § 15:529.1(D). State v. Manning, 715 So. 2d 668, 1998 La. App. LEXIS 1643 (June 24, 1998).

Resentencing was proper where the State attempted to impose an enhanced sentence by adjudicating the accused as a triple felony offender by using convictions contained in an indictment, which had been entered for the same day; however, pursuant to La. Rev. Stat. Ann. § 15:529.1, only one count of a multi-count indictment/information could be used to enhance the penalty when the convictions were entered on the same day. State v. Stack, 710 So. 2d 841, 1998 La. App. LEXIS 829 (Apr. 15, 1998).

Requirement that prosecution for an offense punishable by life imprisonment be based on a grand jury indictment applied only to the substantive crime with which an accused was initially charged, not to the institution of enhanced penalty provisions pursuant to La. Rev. Stat. Ann. § 15:529.1. State v. Keys, 694 So. 2d 1107, 1997 La. App. LEXIS 1385 (May 7, 1997), writ denied by La. 97-1387, 703 So. 2d 21, 1997 La. LEXIS 3441 (La. Oct. 31, 1997), writ denied by La. 97-1497, 703 So. 2d 21, 1997 La. LEXIS 3442 (La. Oct. 31, 1997).

Defendant was unjustly sentenced as a multiple offender under the 1994 amended version of La. Rev. Stat. Ann. § 15:529.1(C), where the statute’s cleansing period was increased after his conviction. State v. Morgan, 686 So. 2d 1048, 1996 La. App. LEXIS 3506 (Dec. 30, 1996).

Pursuant to La. Rev. Stat. Ann. § 15:529.1, defendant was properly sentenced as a multiple offender because he was represented by counsel at the hearing, he was informed of the allegations in the multiple offender bill, and he was advised of his right to a hearing wherein the State had the burden of proving he was the same person previously convicted of the predicate offense. State v. Payne, 677 So. 2d 527, 1996 La. App. LEXIS 1011 (May 22, 1996).

La. Rev. Stat. Ann. § 15:529.1(D) implicitly provided that a defendant had to be advised by the court of his statutory right to remain silent before the judge accepted his plea of guilty to the multiple bill which charged him as a second felony offender. State v. Holmes, 670 So. 2d 573, 1996 La. App. LEXIS 352 (Feb. 29, 1996).

A trial court abused its discretion in sentencing defendant at below the minimum required by La. Rev. Stat. Ann. § 15:529.1 on a multiple bill for armed robbery, because the victims were exposed to the possibility of great bodily harm and because there were not mitigating factors; the court said that a trial court should not deviate from the statutory minimum unless it was shown that the minimum was constitutionally excessive and nothing more than a purposeless infliction of suffering. State v. Hyorth, 661 So. 2d 1059, 1995 La. App. LEXIS 2435 (Sept. 15, 1995).

Trial court erred in imposing a fine on a guilty plea for theft of goods because, under the habitual offender law, the trial court was not allowed to impose a fine in lieu of jail time for second felony offenders where the penalty provision for the underlying conviction provided for either a fine or imposition of a determinate sentence, or both. State v. Cole, 650 So. 2d 1254, 1995 La. App. LEXIS 379 (Feb. 23, 1995).

When two convictions for armed robbery were entered the same day, only one count of the multi-count indictment could be used to enhance a penalty; accordingly, under the multiple offender statute, La. Rev. Stat. Ann. § 15:529.1, one of the two 100-year sentences imposed had to be vacated and remanded for resentencing. State v. Durbin, 646 So. 2d 1035, 1994 La. App. LEXIS 3150 (Nov. 16, 1994).

La. Code Crim. Proc. Ann. art. 815, which applies to responsive verdicts for certain offenses and provides the trial court with discretion of finding a defendant guilty of a lesser included offense, has no relevance to a habitual offender proceeding under La. Rev. Stat. Ann. § 15:529.1. State v. Dean, 643 So. 2d 210, 1994 La. App. LEXIS 2402 (Sept. 15, 1994).

The multiple offender statute was not unconstitutional and defendants were found guilty of distribution of cocaine and properly sentenced to serve 20 years at hard labor. State v. Roche, 626 So. 2d 450, 1993 La. App. LEXIS 3279 (Oct. 28, 1993), remanded by La. 94-0300, 675 So. 2d 1101, 1996 La. LEXIS 1903 (La. June 28, 1996).

Sentence under La. Rev. Stat. Ann. § 15:529.1 was not illegal because the statute did not violate the separation of powers doctrine or the due process and equal protection guarantees of the state constitution. State v. Ross, 625 So. 2d 284, 1993 La. App. LEXIS 2880 (Sept. 30, 1993).

Where a defendant was not given proper advisements of his rights after he was charged as a habitual offender, he was not able to choose to remain silent so as to force the State to prove, by competent evidence, the elements of La. Rev. Stat. Ann. § 15:529.2 before the defendant could be sentenced as an habitual offender. State v. Harris, 612 So. 2d 280, 1992 La. App. LEXIS 4196 (Dec. 29, 1992), writ of certiorari denied by 618 So. 2d 402, 1993 La. LEXIS 1515 (La. 1993).

La. Rev. Stat. Ann. § 15:529.1 was strictly construed in defendant’s conviction as a fourth felony offender, which was reversed where the first three convictions had occurred on the same day. State v. Corry, 610 So. 2d 142, 1992 La. App. LEXIS 3611 (Nov. 24, 1992).

Multiple convictions obtained the same day for offenses which arose out of one criminal episode should have been considered as one conviction for purposes of applying the habitual offender law in sentencing an armed robbery defendant. State ex rel. Porter v. Butler, 573 So. 2d 1106, 1991 La. LEXIS 191 (Jan. 22, 1991), overruled in part by State v. Shaw, 969 So. 2d 1233, 2007 La. LEXIS 2597 (La. 2007).

Where the trial judge did not advise defendant of his right to a formal hearing or of his right to remain silent, and sentenced defendant pursuant to the multiple offender statute on each count, when only one count of a multi-count indictment/information could be used to enhance the penalty, it was patent reversible error. State v. Delaune, 572 So. 2d 652, 1990 La. App. LEXIS 2942 (Dec. 12, 1990).

Defendant was properly sentenced as a multiple offender based on the colloquy between the trial judge and defendant, which established that defendant was duly cautioned of his rights prior to his plea of guilty, that he was represented by counsel, and that he had previously been convicted of felony theft. State v. Edgar, 570 So. 2d 88, 1990 La. App. LEXIS 2387 (Oct. 30, 1990), vacated by 573 So. 2d 1128, 1991 La. LEXIS 242 (La. 1991).

Multiple convictions handed down on the same day for two rapes perpetrated against the same victim should have been treated as a single conviction for sentence-enhancement purposes. State v. Hatcher, 568 So. 2d 578, 1990 La. App. LEXIS 2062 (Sept. 25, 1990), writ of certiorari denied by 572 So. 2d 87, 1991 La. LEXIS 138 (La. 1991).

Sentence imposed on defendant, as a second offender, did not prohibit probation or suspension of sentence as required by the Multiple Offender Statute, La. Rev. Stat. Ann. § 15:529.1; however, no error was found on appeal because the trial court did not suspend defendant’s sentence and did not grant defendant probation. State v. McDonald, 562 So. 2d 25, 1990 La. App. LEXIS 1425 (May 16, 1990).

Following defendant’s conviction for armed robbery, the 33-year sentence imposed as a second felony offender under La. Rev. Stat. Ann. §§ 14:64 and 15:529.1 was not excessive and was the minimum allowable under the statutes. State v. Jones, 537 So. 2d 1244, 1989 La. App. LEXIS 10 (Jan. 17, 1989).

Defendant’s 18-year enhanced sentence for aggravated battery fell within the statutory limits where the sentencing range for an aggravated battery conviction pursuant to La. Rev. Stat. Ann. § 14:34 was imprisonment with or without hard labor for not more than ten years, and the multiple offender statute, La. Rev. Stat. Ann. § 15:529.1, stated that a second offender was to be sentenced to not less than one-third the longest term and not more than twice the longest term imposed for the conviction. State v. Melancon, 531 So. 2d 1090, 1988 La. App. LEXIS 1854 (Sept. 16, 1988), writ of certiorari denied by 536 So. 2d 1234, 1989 La. LEXIS 340 (La. 1989).

Defendant’s nolo contendere plea in previous case was tantamount to a guilty plea for purposes of the habitual offender statute. State v. Royal, 527 So. 2d 1083, 1988 La. App. LEXIS 1617 (June 21, 1988), writ of certiorari denied by 533 So. 2d 15, 1988 La. LEXIS 2624 (La. 1988).

If a defendant pleads guilty or admits that he is the same person charged in the multiple bill before the trial court informs him of the rights set forth in the La. Rev. Stat. Ann. § 15:529.1(D), the defendant’s conviction and sentence as a multiple offender must be vacated. State v. Allen, 526 So. 2d 438, 1988 La. App. LEXIS 1064 (May 12, 1988).

A defendant, convicted of four counts of burglary, was improperly sentenced as an habitual offender to 12 years and later to 24 years in prison on each count, to run consecutively, because either of the two sentences were excessive. State v. Denis, 524 So. 2d 114, 1988 La. App. LEXIS 485 (Apr. 12, 1988), writ of certiorari denied by 530 So. 2d 564, 1988 La. LEXIS 1661 (La. 1988).

Defendant convicted of drug charges was improperly sentenced as a habitual offender because the trial court failed to inform the defendant of the right to remain silent at a hearing on multiple bills before imposing a sentence. State v. Desmond, 524 So. 2d 147, 1988 La. App. LEXIS 527 (Apr. 12, 1988).

Defendant’s motion to quash a multiple bill against him was properly denied where he did not show that the district attorney unconstitutionally failed to exercise discretion in applying La. Rev. Stat. Ann. § 15:529.1(D) because testimony that such bills were issued unless there was good reason not to do so was sufficient to show that the district attorney applied La. Rev. Stat. Ann. § 15:529.1(D) with discretion. State v. Hawkins, 508 So. 2d 925, 1987 La. App. LEXIS 9595 (June 3, 1987).

Trial court’s finding that defendant was a third-time offender was error because the State did not prove the dates of imprisonment and discharge of two prior offenses and accordingly, it failed to make out a prima facie case under its multiple bill, pursuant to La. Rev. Stat. Ann. § 15:529.1. State v. Killion, 483 So. 2d 1281, 1986 La. App. LEXIS 6101 (Feb. 14, 1986), writ denied by 492 So. 2d 1215, 1986 La. LEXIS 6971 (La. 1986).

Requirements for the enhanced sentence under La. Rev. Stat. Ann. § 15:529.1(C) was met where more than the statutory time period had elapsed between the date defendant’s sentence had been terminated and the date of arrest; the determination of the expiration of a sentence was the date that defendant was discharged from supervision, which is the discharge date under the sentence imposed. State v. Sherry, 482 So. 2d 78, 1986 La. App. LEXIS 5928 (Jan. 15, 1986), writ of certiorari denied by 487 So. 2d 436, 1986 La. LEXIS 6294 (La. 1986).

As an habitual offender, whose second felony conviction was for armed robbery, defendant’s sentencing exposure was from a minimum period of incarceration of 33 years at hard labor without benefit of probation, parole or suspension of sentence, to a maximum sentence of 198 years imprisonment at hard labor without benefit of probation, parole or suspension of sentence; thus, his sentence was not excessive. State v. Richardson, 459 So. 2d 31, 1984 La. App. LEXIS 9617 (Oct. 9, 1984).

Enhanced penalty imposed on multiple offender pursuant to La. Rev. Stat. Ann. § 15:529.1 does not constitute cruel and unusual punishment. State v. Cobbs, 350 So. 2d 168, 1977 La. LEXIS 7007 (Sept. 19, 1977).

Where defendant pleaded guilty to simple burglary, and later pleaded guilty to simple escape from a work release program, the escape statute, La. Rev. Stat. Ann. § 14:110(A), caused an enhancement of penalty by requiring consecutive sentences because of a previous felony conviction, and the court construed the law strictly by refusing to escalate the penalty twice by a combination with the habitual offender law, La. Rev. Stat. Ann. § 15:529.1. State v. Cox, 344 So. 2d 1024, 1977 La. LEXIS 5633 (Apr. 11, 1977).

La. Rev. Stat. Ann. § 15:529.1 creates no independent offense but, rather, prescribes the circumstances under which there is an enhanced penalty for the current offense; the additional sentence is for the current offense only. State v. Boatner, 304 So. 2d 661, 1974 La. LEXIS 4399 (Dec. 2, 1974).

•• Plea Agreements. — Defendant’s sentence as a multiple offender was remanded because defendant pled guilty to the multiple offender bill of information without being advised of his right to an attorney and his right to a formal hearing under La. Rev. Stat. Ann. § 15:529.1(D). State v. Jones, 777 So. 2d 563, 2000 La. App. LEXIS 3354 (Dec. 13, 2000).

Trial judge committed reversible error at the multiple offender proceeding in not allowing a defendant to withdraw his four guilty pleas of a month before and in adjudging him a multiple offender on the basis of inadequately Boykinized guilty pleas where the defendant had pled guilty under a plea agreement where he was to serve four years concurrently on four counts of simple robbery. State v. Hayes, 423 So. 2d 1111, 1982 La. LEXIS 12738 (Nov. 29, 1982).

•• Proportionality. — Habeas corpus petition challenging the extension of a sentence under La. Rev. Stat. Ann. § 15:529.1 beyond the period of time allowable for attempted simple robbery under La. Rev. Stat. Ann. § 14:27 and La. Rev. Stat. Ann. § 14:65 was dismissed because an inmate failed to show that his sentence was so disproportionate to the offense as to be completely arbitrary and shocking. Brooks v. Cain, 2005 U.S. Dist. LEXIS 6931 (Apr. 18, 2005).

Where defendant was convicted on two counts of indecent behavior with a juvenile, defendant argued that the 20 year sentence was excessive because defendant’s prior convictions involved non-violent crimes, but the mere fact none of a defendant’s crimes were crimes of violence had already been taken into account by the habitual offender laws, and imposition of the mandatory minimum sentence of 20 years was not excessive or disproportional. State v. Lyles, 858 So. 2d 35, 2003 La. App. LEXIS 2482 (Sept. 16, 2003).

Court, in defendant’s drug case, did not err by sentencing defendant to life in prison where defendant failed to demonstrate any unusual circumstances which made him exceptional, such that imposition of the mandatory minimum sentence would have subjected him to punishment that was not meaningfully tailored to his culpability or to the gravity of his offense. State v. White, 850 So. 2d 751, 2003 La. App. LEXIS 1700 (June 6, 2003), writ denied by La. 2003-2616, 872 So. 2d 510, 2004 La. LEXIS 1742 (La. May 14, 2004).

Sentencing range for defendant as a fourth felony offender was 20 years to life; defendant’s 22 and one-half years sentence was within the lower range of the sentencing scale, and given defendant’s criminal history, the sentence imposed was not grossly out of proportion under the circumstances of the case. State v. Stewart, 830 So. 2d 350, 2002 La. App. LEXIS 3118 (Oct. 9, 2002), writ denied by La. 2002-3118, 853 So. 2d 634, 2003 La. LEXIS 2525 (La. Sept. 19, 2003).

Defendant’s life sentence as a third felony offender was not constitutionally excessive where the sentence was mandatory and the defendant was the type of criminal recidivist laws were designed to address. State v. Parker, 812 So. 2d 86, 2002 La. App. LEXIS 199 (Feb. 13, 2002), writ denied by La. 2002-1058, 837 So. 2d 624, 2003 La. LEXIS 1042 (La. Feb. 21, 2003).

Defendant’s life sentence without benefits for attempted armed robbery was warranted since he was a third-felony offender and one of his prior felonies was a crime of violence and La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii) mandated a life sentence. State v. Dickerson, 792 So. 2d 78, 2001 La. App. LEXIS 1759 (July 11, 2001), writ denied by La. 2001-2406, 823 So. 2d 937, 2002 La. LEXIS 2498 (La. Aug. 30, 2002).

Defendant’s life sentence under La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii) was grossly out of proportion to the severity of the crime because his prior convictions for simple burglary were nearly 10 years old; further, defendant was unarmed, the criminal act was limited to reaching out to snatch a purse, the victim was not harmed, and the victim’s property was recovered immediately following the offense. State v. Lindsey, 770 So. 2d 339, 2000 La. LEXIS 2736 (Oct. 17, 2000), writ of certiorari denied by 532 U.S. 1010, 121 S. Ct. 1739, 149 L. Ed. 2d 663, 2001 U.S. LEXIS 3451, 69 U.S.L.W. 3700 (2001).

Defendant’s sentences of 15 years at hard labor for aggravated burglary and 20 years at hard labor without benefits for attempted second-degree kidnapping were not excessive, particularly as defendant was proved a habitual offender. State v. Greenwell, 746 So. 2d 29, 1999 La. App. LEXIS 2333 (Aug. 18, 1999).

Courts have the power to declare a sentence excessive even if it fell within the statutory limits; a trial court had the authority to reduce a mandatory minimum sentence provided by the multiple offender statute for a particular offense and offender if a sentence would be constitutionally excessive, pursuant to La. Rev. Stat Ann. § 15:529.1(A)(1)(b)(ii). State v. Hannon, 736 So. 2d 323, 1999 La. App. LEXIS 1608 (May 26, 1999), writ denied by La. 99-1911, 751 So. 2d 872, 1999 La. LEXIS 3463 (La. Dec. 17, 1999).

In defendant’s conviction for escape, the trial court’s sentence was not excessive under La. Code Crim. Proc. Ann. art. 894.1, La. Const. art. I, § 20, and La. Rev. Stat. Ann. § 15:529.1, where defendant had a long history of criminal conviction, his escape was clearly planned in advance, his escape in a city’s downtown posed a serious risk to public safety, although harsh, the sentence imposed was within statutory limits, and the sentence was not a purposeless and needless imposition of pain and suffering. State v. Nunn, 599 So. 2d 462, 1992 La. App. LEXIS 1379 (May 13, 1992).

In the state’s prosecution of defendant for aggravated rape, aggravated kidnapping and armed robbery, defendant’s sentence was illegally lenient under La. Rev. Stat. Ann. §§ 14:64B, 15:529.1G, and La. Code Crim. Proc. Ann. art. 882 where the trial court failed to state that a sentence for the armed robbery was without benefit of parole, probation or suspension of sentence; however, remand was not required where the prosecution failed to correctly apply for review. State v. Toomer, 572 So. 2d 1152, 1990 La. App. LEXIS 2996 (Dec. 18, 1990).

In the state’s prosecution of defendant for aggravated rape, aggravated kidnapping and armed robbery, the trial court did not impose an excessive sentence and did not fail to comply with sentencing guidelines, where defendant had been sentenced to 198 years at hard labor and life imprisonment at hard labor. State v. Toomer, 572 So. 2d 1152, 1990 La. App. LEXIS 2996 (Dec. 18, 1990).

Defendant’s sentence for simple escape of five years at hard labor was not excessive considering the severity of the offense, the fact that defendant could have been sentenced to serve five years at hard labor for simple escape even without the enhancement provision of the habitual offender statute, La. Rev. Stat. Ann. § 15:529.1, and he could have received a maximum 10-year sentence for the crime as a habitual offender. State v. Townley, 546 So. 2d 314, 1989 La. App. LEXIS 1345 (June 28, 1989).

•• Ranges. — In defendant’s manslaughter case, the mandatory life sentence imposed by the trial court was not unconstitutionally excessive where, although he argued that the predicate distribution charge involved only a small amount of drugs, he did not meet his burden of proving that, because of that fact, he was that exceptional person for whom the mandatory sentence was not appropriate. State v. Brewer, 880 So. 2d 1005, 2004 La. App. LEXIS 2015 (Aug. 20, 2004), writ denied by La. 2004-2509, 896 So. 2d 27, 2005 La. LEXIS 400 (La. Feb. 18, 2005), writ denied by La. 2004-2539, 896 So. 2d 28, 2005 La. LEXIS 401 (La. Feb. 18, 2005).

Where defendant was convicted for the sexual battery of an 11-year-old child one evening while her mother was away, he was properly sentenced to 12 years of imprisonment as a third felony offender. State v. Walton, 872 So. 2d 1221, 2004 La. App. LEXIS 1106 (Apr. 14, 2004).

Where defendant was convicted of distribution of cocaine and found to be a second felony offender, the trial court’s sentence of 47 years with at hard labor was within the statutory range, and the sentence was not unconstitutional. State v. Stewart, 866 So. 2d 1016, 2004 La. App. LEXIS 73 (Jan. 27, 2004), writ denied by La. 2004-0449, 876 So. 2d 832, 2004 La. LEXIS 2218 (La. June 25, 2004).

Where trial court’s decision to impose an 18-year sentence after enhancing a conviction for distribution of cocaine based on a prior felony was not an abuse of discretion based on defendant’s prior record and the fact that defendant was dealing drugs from an apartment complex, the sentence imposed was not unconstitutionally excessive since it was within the allowable sentencing range of 15 to 60 years; however, the trial court was not required to consider 2001 La. Acts 403, which changed the mandatory minimum sentence for cocaine distribution, as a mitigating factor where it only applied prospectively. State v. Converse, 864 So. 2d 803, 2003 La. App. LEXIS 3662 (Dec. 30, 2003), writ denied by La. 2004-0195, 876 So. 2d 74, 2004 La. LEXIS 1898 (La. June 4, 2004).

Defendant did not make a showing of exceptional circumstances, which was required to justify a downward departure from the minimum sentence mandated by La. Rev. Stat. Ann. § 15:529.1(A)(1)(c)(i) where the record reflected that defendant had an extensive criminal history, including seven felony convictions and numerous misdemeanor convictions, and the imposition of the minimum mandatory sentence did not appear to be excessive under La. Const. art. I, § 20. State v. Johnson, 864 So. 2d 645, 2003 La. App. LEXIS 3342 (Dec. 9, 2003).

Defendant’s conviction and sentence for armed robbery was proper where defendant argued simply that his sentence was clearly excessive but set forth no reasons why; his sentence presumed to have been constitutional and he failed to meet his burden of rebutting that presumption in that he failed to show by clear and convincing evidence that he was exceptional. State v. Wallace, 862 So. 2d 286, 2003 La. App. LEXIS 3299 (Nov. 26, 2003), writ denied by La. 2003-3515, 870 So. 2d 269, 2004 La. LEXIS 1293 (La. Apr. 8, 2004).

The trial court properly applied § 15:529.1, as amended, at the time of “conviction,” rather than former La. Rev. Stat. Ann. § 15:529.1, in existence, at the time of the “commission” of the third felony. State v. Bates, 859 So. 2d 841, 2003 La. App. LEXIS 2852 (Oct. 16, 2003), writ denied by La. 2004-0141, 874 So. 2d 173, 2004 La. LEXIS 1825 (La. May 21, 2004).

Defendant’s mandatory minimum life sentence for possession of contraband was not excessive as defendant was a fourth felony offender and two of his prior convictions were for crimes of violence. State v. Ceasar, 856 So. 2d 236, 2003 La. App. LEXIS 2809 (Oct. 9, 2003), writ denied by La. 2004-0782, 896 So. 2d 55, 2005 La. LEXIS 614 (La. Mar. 11, 2005).

Appeals court reversed habitual drug offender’s statutory mandatory minimum life sentence for offender’s attempted possession of cocaine under La. Rev. Stat. Ann. §§ 14:27, 40:967(C), which occurred before the June 15, 2001 effective date of the 2001 La. Acts 403 amendments to La. Rev. Stat. Ann. § 15:529.1, and remanded for the trial court to resentence the offender under La. Rev. Stat. Ann. § 15:529.1 (before the amendments) after considering whether facts of his particular case made the mandatory minimum life sentence constitutionally excessive. State v. Houston, 859 So. 2d 707, 2003 La. App. LEXIS 2864 (Oct. 1, 2003).

2001 La. Acts 403’s amendments to La. Rev. Stat. Ann. § 15:529.1 apply only to those offenses which are committed after the June 15, 2001 effective date of 2001 La. Acts 403. State v. Houston, 859 So. 2d 707, 2003 La. App. LEXIS 2864 (Oct. 1, 2003).

Dorthey makes it clear that a trial court can find a mandatory minimum sentence under Louisiana’s Habitual Offender Law to be constitutionally excessive and impose a lesser sentence. State v. Houston, 859 So. 2d 707, 2003 La. App. LEXIS 2864 (Oct. 1, 2003).

Even though a sentence under Louisiana’s Habitual Offender Law is the minimum provided by that law, the sentence may still be unconstitutionally excessive if it makes no measurable contribution to acceptable goals of punishment, or is nothing more than the purposeful imposition of pain and suffering and is grossly out of proportion to the severity of the crime. State v. Houston, 859 So. 2d 707, 2003 La. App. LEXIS 2864 (Oct. 1, 2003).

Defendant who engaged in a shoplifting scheme was convicted of theft of goods and sentenced to 20 years’ imprisonment as a four time felony offender; the appellate court upheld her sentence because it was within the range set forth in the Habitual Offender Law. State v. Oliver, 857 So. 2d 1227, 2003 La. App. LEXIS 2654 (Sept. 30, 2003), writ denied by La. 2004-2139, 902 So. 2d 1042, 2005 La. LEXIS 1789 (La. May 20, 2005), writ denied by 2009 La. App. LEXIS 2202 (La.App. 5 Cir. Dec. 29, 2009).

Where cashier, and two witnesses all testified to the armed robber’s race, physical description, and clothing, and co-defendant’s testimony was corroborated by the testimony and video surveillance photographs, the evidence was sufficient to sustain defendant’s conviction, and defendant’s sentence of 100 years as a second felony offender, without benefit of parole, probation or suspension of sentence, was not excessive, especially in light of the fact that defendant actually had six prior armed robberies in 1997, and fired upon the two witnesses who briefly pursued defendant’s vehicle. State v. Turner, 850 So. 2d 811, 2003 La. App. LEXIS 1804 (June 19, 2003), writ denied by La. 2003-2170, 865 So. 2d 74, 2004 La. LEXIS 303 (La. Jan. 30, 2004).

Pre-amendment version of La. Rev. Stat. Ann. § 15:529.1 applies where the underlying offense is committed before the effective date of 2001 La. Act 403, effective June 15, 2001, even where the sentence is imposed after the effective date of Act 403. State v. Williams, 841 So. 2d 936, 2003 La. App. LEXIS 452 (Feb. 25, 2003).

Under the pre-amendment version of La. Rev. Stat. Ann. § 15:529.1, the mandatory minimum sentence for a defendant with three drug felonies and a violent felony was life imprisonment without benefit of parole, probation, or suspension of sentence. State v. Williams, 841 So. 2d 936, 2003 La. App. LEXIS 452 (Feb. 25, 2003).

Where defendant’s sentence of 30 years at hard labor was illegally lenient, the appellate court had authority under La. Code Crim. Proc. Ann. art. 882 to correct an illegally lenient sentence despite the failure of either party to have raised the issue in the district court or on appeal; however, the court also recognized that art. 882 was permissive and declined to exercise its discretion where the sentence was not excessive. State v. Williams, 841 So. 2d 936, 2003 La. App. LEXIS 452 (Feb. 25, 2003).

Where defendant was convicted of of the lesser-included offense of possession of cocaine, the trial court properly considered the information found in the pre-sentence investigation, the fact that defendant’s previous felony conviction was a drug offense, and the fact that defendant was on probation when defendant committed the offense; defendant’s sentence of seven years, without the benefit of probation or suspension of sentence, was not excessive. State v. Robertson, 840 So. 2d 631, 2003 La. App. LEXIS 372 (Feb. 12, 2003), writ denied by La. 2003-0939, 870 So. 2d 285, 2004 La. LEXIS 1369 (La. Apr. 23, 2004).

Defendant’s 80-year sentence for armed robbery was within the statutory guidelines and less than half of the maximum, and as such, the sentence was not excessive. State v. Pierre, 834 So. 2d 1229, 2002 La. App. LEXIS 4175 (Dec. 30, 2002), writ denied by La. 2003-0508, 855 So. 2d 755, 2003 La. LEXIS 3022 (La. Oct. 17, 2003).

Where the defendant was convicted of theft of goods valued over $500 and the presentencing investigatory report indicated that defendant had been arrested 50 times as an adult and convicted of 19 offenses in the past 24 years, his sentence of 20 years at hard labor under La. Rev. Stat. Ann. § 15:529.1 was affirmed. State v. Williams, 833 So. 2d 428, 2002 La. App. LEXIS 3691 (Nov. 20, 2002), writ of certiorari denied by La. 2003-0036, 855 So. 2d 307, 2003 La. LEXIS 2772 (La. Oct. 3, 2003).

Sentencing range for defendant as a fourth felony offender was 20 years to life; defendant’s 22 and one-half years sentence was within the lower range of the sentencing scale, and given defendant’s criminal history, the sentence imposed was not grossly out of proportion under the circumstances of the case. State v. Stewart, 830 So. 2d 350, 2002 La. App. LEXIS 3118 (Oct. 9, 2002), writ denied by La. 2002-3118, 853 So. 2d 634, 2003 La. LEXIS 2525 (La. Sept. 19, 2003).

Defendant did not prove by clear and convincing evidence that he was exceptional, that he was the victim of the legislature’s failure to assign sentences that were meaningfully tailored to the culpability of the offender, the gravity of the offense, and the circumstances of the case; defendant had a history of violent criminal activity and did not prove that the minimum sentence was so excessive that it violated the Louisiana constitution. State v. Ricks, 823 So. 2d 441, 2002 La. App. LEXIS 2378 (July 10, 2002), remanded by La. App. 2002-1499, 841 So. 2d 60, 2003 La. App. LEXIS 490 (La.App. 4 Cir. Feb. 19, 2003).

Where defendant violently ripped a ring off his elderly victim’s finger while she begged him not to do so, the court did not violate defendant’s constitutional protection against excessive punishment by sentencing him to the upper limit of sentencing ranges. State v. Robinson, 818 So. 2d 246, 2002 La. App. LEXIS 1521 (Apr. 24, 2002), writ denied by La. 2002-2064, 847 So. 2d 1222, 2003 La. LEXIS 2017 (La. June 20, 2003).

Defendant had to be sentenced to life in prison as statute in effect at the time defendant committed defendant’s most recent offense, attempted possession of cocaine, applied and defendant’s adjudication as a fourth felony offender meant that defendant had to receive a mandatory life term in prison, even though the statute was later amended to allow for lesser sentences. State v. Houston, 818 So. 2d 253, 2002 La. App. LEXIS 1524 (Apr. 24, 2002), remanded by La. App. 2003-0854, 859 So. 2d 707, 2003 La. App. LEXIS 2864 (La.App. 4 Cir. Oct. 1, 2003).

Defendant’s life sentence without benefit of parole, probation or suspension of sentence as a third felony offender was not constitutionally excessive; because defendant’s underlying felony was a crime of violence, manslaughter, the multiple offender statute mandated a life sentence and defendant made no showing of exceptional circumstances to justify a downward departure from the mandatory minimum life sentence. State v. Hicks, 817 So. 2d 192, 2002 La. App. LEXIS 986 (Apr. 10, 2002), writ denied by La. 2002-1580, 845 So. 2d 1068, 2003 La. LEXIS 1741 (La. May 30, 2003).

Defendant’s sentence of 36 years for purse snatching as a second felony offender was not excessive, given the violence with which the offense was committed and defendant’s extensive prior criminal history; further, the sentence was within the range for a second felony offender (10 to 40 years), La. Rev. Stat. Ann. § 15:529.1(A)(1)(a). State v. Balser, 792 So. 2d 156, 2001 La. App. LEXIS 1816 (July 30, 2001).

Although the trial court did not wait the mandatory 24 hours under La. Code Crim. Proc. Ann. art. 873 before imposing a sentence of life imprisonment on defendant, the failure to observe the statutory delay was harmless error because the sentence was mandatory under La. Rev. Stat. Ann. § 15:529.1. State v. Hebert, 787 So. 2d 1041, 2001 La. App. LEXIS 1221 (Apr. 11, 2001), writ denied by La. 2001-1804, 811 So. 2d 905, 2002 La. LEXIS 848 (La. Mar. 15, 2002).

Defendant’s sentences of 15 years at hard labor for aggravated burglary and 20 years at hard labor without benefits for attempted second-degree kidnapping were not excessive, particularly as defendant was proved a habitual offender. State v. Greenwell, 746 So. 2d 29, 1999 La. App. LEXIS 2333 (Aug. 18, 1999).

Trial court improperly sentenced defendants to 10 years at hard labor after their convictions for attempted armed robbery where defendants were second offenders and the minimum penalty for armed robbery under the habitual offender statute, La. Rev. Stat. Ann. § 15:5291, was 24.75 years at hard labor; defendants’ ages of 23 and 26 did not make them youthful offenders despite their immaturity, the attempted robbery was premeditated, and defendants savagely beat the victim. State v. Gass, 728 So. 2d 896, 1999 La. App. LEXIS 42 (Jan. 20, 1999), remanded by La. App. 31976, 741 So. 2d 112, 1999 La. App. LEXIS 1315 (La.App. 2 Cir. May 5, 1999).

Where defendant was convicted of armed robbery and his previous convictions that the State used for purposes of the multiple offender bill of information were all for simple burglary of an inhabited dwelling, the district court improperly imposed an enhanced sentence of life imprisonment upon defendant, and the appropriate sentencing provision was La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(i). State v. Carter, 712 So. 2d 701, 1998 La. App. LEXIS 1380 (May 27, 1998), writ denied by La. 98-1767, 727 So. 2d 444, 1998 La. LEXIS 3313 (La. Nov. 6, 1998).

Trial court erred in reducing a defendant’s mandatory 20-year sentence as a habitual offender to a mere 30 months of hard labor; the fact that the defendant had a non-violent criminal history of committing petty crimes to support his personal cocaine addiction was not sufficient to justify such a severe reduction. State v. Johnson, 693 So. 2d 246, 1997 La. App. LEXIS 997 (Apr. 16, 1997).

Trial court erred in sentencing the defendant to a term below the statutorily mandated minimum sentence of a second offender under La. Rev. Stat. Ann. § 15:529.1(A)(1)(a) and § 40:967(B)(1) because the narcotics offenses were committed while he was on probation for a prior offense and the facts did not justify the sentence reduction. State v. Louis, 692 So. 2d 1346, 1997 La. App. LEXIS 930 (Apr. 9, 1997).

Sentencing of defendant as a multiple felony offender to a prison term less than the statutory minimum was vacated and remanded to the trial court to enable it to justify its deviation from the minimum sentence mandated for a second offender under La. Rev. Stat. Ann. § 15:529.1. State v. Randleston, 681 So. 2d 936, 1996 La. LEXIS 2683 (Oct. 4, 1996).

Defendant’s 20-year sentence was not excessive in violation of La. Const. art. I, § 20, because it was not grossly disproportionate to the harm caused society by his crime of possession of cocaine with intent to distribute and was 10 years below the prescribed minimum sentence under La. Rev. Stat. Ann. § 15:529.1(A)(1)(a). State v. Lassere, 683 So. 2d 812, 1996 La. App. LEXIS 2259 (Oct. 1, 1996), writ of certiorari denied by La. 96-2655, 692 So. 2d 445, 1997 La. LEXIS 1132 (La. Apr. 18, 1997).

Trial court erred in imposing a sentence below the statutory minimum set forth in La. Rev. Stat. Ann. § 15:529.1 because it failed to provide adequate support for its decision to impose the sentence and its statements were conclusions without reasons to support its decision. State v. Neusham, 675 So. 2d 802, 1996 La. App. LEXIS 1120 (May 29, 1996).

Sentence that was less than the statutory minimum set forth in La. Rev. Stat. Ann. § 15:529.1 was upheld because the trial court considered defendant’s prior history and the facts and determined that the mandatory minimum was a constitutionally excessive sentence under the circumstances. State v. Alexis, 675 So. 2d 783, 1996 La. App. LEXIS 932 (May 22, 1996), vacated by, set aside by, remanded by La. 96-1647, 679 So. 2d 1364, 1996 La. LEXIS 2703 (La. Oct. 4, 1996).

Where a trial judge attempted to sentence defendant, who was adjudicated a fourth felony offender on a forgery charge, to only 40 months instead of the mandatory 20 years under La. Rev. Stat. Ann. § 15:529.1, he first had to make a sufficient finding that the statutory minimum sentence would have been constitutionally excessive under the facts, and assuming that it was excessive, the trial judge still had to justify reducing the sentence to only 40 months. State v. Gordon, 672 So. 2d 669, 1996 La. LEXIS 1338 (May 10, 1996).

The imposition of a sentence that was less than the minimum mandatory under La. Rev. Stat. Ann. § 15:529.1 sentence was vacated because the trial court failed to conduct a meaningful assessment of any mitigating circumstances and its statements were merely conclusory. State v. Eggerson, 661 So. 2d 1096, 1995 La. App. LEXIS 2429 (Sept. 15, 1995).

A trial court abused its discretion in sentencing defendant at below the minimum required by La. Rev. Stat. Ann. § 15:529.1 on a multiple bill for armed robbery, because the victims were exposed to the possibility of great bodily harm and because there were not mitigating factors; the court said that a trial court should not deviate from the statutory minimum unless it was shown that the minimum was constitutionally excessive and nothing more than a purposeless infliction of suffering. State v. Hyorth, 661 So. 2d 1059, 1995 La. App. LEXIS 2435 (Sept. 15, 1995).

The contention of defendant after the trial court imposed on him an habitual offender sentence of 30 years at hard labor, that the sentence was constitutionally excessive despite being within the statutory limits set by La. Rev. Stat. Ann. § 15:529.1(A)(1)(a), was without merit; the court ruled that under § 15:529.1(A)(1) the habitual offender sentence was mandated in instances where, as in the instant case, the sentence could not be said to be grossly disproportionate to the crime as to shock society’s sense of justice. State v. Hopkins, 663 So. 2d 54, 1995 La. App. LEXIS 1879 (July 5, 1995).

Defendant’s sentence of 50 years was excessive in light of the fact that the trial court should not have considered defendant’s prior arrest for drug offenses because there was no evidence of guilt. State v. Shields, 614 So. 2d 1279, 1993 La. App. LEXIS 737 (Feb. 24, 1993), writ of certiorari denied by 620 So. 2d 874, 1993 La. LEXIS 2188 (La. 1993).

Because defendant’s release from custody for the 1983 convictions was more than five years prior to the commission of the instant offense, it could not be used as a basis for enhancement pursuant to La. Rev. Stat. Ann. § 15:529.1(C). State v. Williams, 609 So. 2d 993, 1992 La. App. LEXIS 3585 (Nov. 24, 1992), writ of certiorari denied by 613 So. 2d 992, 1993 La. LEXIS 1116 (La. 1993).

Defendant’s 18-year enhanced sentence for aggravated battery fell within the statutory limits where the sentencing range for an aggravated battery conviction pursuant to La. Rev. Stat. Ann. § 14:34 was imprisonment with or without hard labor for not more than ten years, and the multiple offender statute, La. Rev. Stat. Ann. § 15:529.1, stated that a second offender was to be sentenced to not less than one-third the longest term and not more than twice the longest term imposed for the conviction. State v. Melancon, 531 So. 2d 1090, 1988 La. App. LEXIS 1854 (Sept. 16, 1988), writ of certiorari denied by 536 So. 2d 1234, 1989 La. LEXIS 340 (La. 1989).

Under La. Rev. Stat. Ann. § 15:529.1, the defendant’s sentence as a second felony offender was not to be for less than 4 years or more than 24 years. State v. Glenn, 513 So. 2d 445, 1987 La. App. LEXIS 10112 (Sept. 23, 1987).

As La. Const. art. I, § 20 prohibited the imposition of excessive punishment, defined as grossly out of proportion to the severity of the offense or nothing more than the needless and purposeless imposition of pain and suffering, defendant’s sentence for simple burglary, presumptively set forth in La. Rev. Stat. Ann. §§ 14:62, 14:27 and for adjudication as a multiple felon as per La. Rev. Stat. Ann. § 15:529.1(A)(1) was not an abuse of discretion or unnecessarily severe where the trial court fully considered the range of sentencing alternatives and individualized the sentence. State v. Scott, 496 So. 2d 571, 1986 La. App. LEXIS 7899 (Oct. 15, 1986), remanded by, writ denied in part by 501 So. 2d 766, 1987 La. LEXIS 8595 (La. 1987).

La. Rev. Stat. Ann. § 15:529.1 mandates that a fourth felony offender be sentenced to at least 20 years with a maximum of not more than his natural life. State v. Lambert, 475 So. 2d 791, 1985 La. App. LEXIS 10156 (Aug. 22, 1985), writ of certiorari denied by 481 So. 2d 1345, 1986 La. LEXIS 5532 (La. 1986).

Defendant was improperly sentenced to two terms of two years imprisonment at hard labor, to run consecutively; as an offender with a prior conviction, defendant’s proper sentence for theft of property was one single sentence of four years. State v. Bell, 404 So. 2d 974, 1981 La. LEXIS 10437 (Sept. 28, 1981).

•• Supervised Release. — La. Rev. Stat. Ann. § 15:529.1(G) states that a sentence thereunder shall be without benefit of probation or suspension of sentence but no provision is made for denial of parole; thus, a defendant’s sentence as a multiple offender should not prohibit parole. State v. Dearmas, 606 So. 2d 567, 1992 La. App. LEXIS 2929 (Sept. 29, 1992), overruled by State v. Davis, La. App. 01-123, 792 So. 2d 126, 2001 La. App. LEXIS 1815 (La.App. 5 Cir. July 30, 2001).

•• Suspension. — Enhanced sentence is deemed to contain the restriction that the sentence is without benefit of probation or suspension of sentence as required by La. Rev. Stat. Ann. § 15:529.1(G). State v. Taylor, 874 So. 2d 297, 2004 La. App. LEXIS 1074 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1326, 885 So. 2d 1122, 2004 La. LEXIS 3333 (La. Nov. 8, 2004), writ denied by La. 2004-1495, 885 So. 2d 1120, 2004 La. LEXIS 3346 (La. Nov. 8, 2004), writ denied by 2007 La. App. LEXIS 2459 (La.App. 5 Cir. June 29, 2007).

Where a trial judge fails to specify that a defendant’s enhanced sentence will be without benefit of probation or suspension of sentence, as required by La. Rev. Stat. Ann. § 15:529.1(G), but the trial court does not place the defendant on probation or suspend the sentence, a trial court is in substantial compliance with the sentencing directives of the multiple offender statute when it does not affirmatively suspend any portion of the enhanced sentence or impose any probationary period, despite the failure to include those restrictions on the record. State v. Segura, 829 So. 2d 587, 2002 La. App. LEXIS 2841 (Sept. 30, 2002), writ denied by La. 2002-2696, 840 So. 2d 569, 2003 La. LEXIS 893 (La. Mar. 28, 2003).

•• Vindictiveness. — District attorney had great discretionary power to file an habitual offender bill, under La. Rev. Stat. Ann. § l5:529.1(D), and vindictiveness was not shown where prosecutor chose to so file, after defendant was convicted by a jury of armed robbery, and where defendant’s earlier guilty plea and sentence, with no habitual offender bill, had been vacated; defendant could be charged as an habitual offender at any time, even after conviction and sentence. State v. Orange, 845 So. 2d 570, 2003 La. App. LEXIS 1081 (Apr. 11, 2003), writ denied by La. 2003-1352, 874 So. 2d 161, 2004 La. LEXIS 1851 (La. May 21, 2004), writ denied by La. 2003-2195, 877 So. 2d 137, 2004 La. LEXIS 2292 (La. July 2, 2004).

Eighteen year sentence for simple burglary, La. Rev. Stat. Ann. § 14:62.2, as enhanced for a prior felony conviction per the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1(A)(1), was not vindictive, even though the state offered defendant six years and no multiple bill if he pled guilty. State v. Henderson, 648 So. 2d 974, 1994 La. App. LEXIS 3556 (Dec. 14, 1994), writ denied by La. 97-2336, 715 So. 2d 1205, 1998 La. LEXIS 852 (La. Mar. 20, 1998).

• Postconviction Proceedings

•• General Overview. — Trial court was well within its discretion when it re-sentenced defendant to serve 25 years as a first offender based upon La. Rev. Stat. Ann. § 15.521.1 with credit for time served without the benefit of parole, probation, or suspension of sentence and with each count of first-degree armed robbery to run concurrently where the prior sentence of defendant as a multiple offender under La. Rev. Stat. Ann. § 15.529.1 was vacated because (1) the predicate conviction did not precede defendant’s commissions of the instant two offenses, (2) defendant had filed a motion for clarification of the sentences and La. Code Crim. Proc. Ann. art. 930.3 barred review of sentencing error in post-conviction relief, (3) defendant’s resentencing was a result of his own doing because defendant placed himself in a different posture due to the remand to the trial court for re-sentencing as a first offender resulting in the original sentence pursuant to the plea bargaining agreement being vitiated ab initio and not subject to consideration, and (4) the re-sentencing was within the parameters of La. Rev. Stat. Ann. § 14:64(B), which provided the sentencing ranges for the commission of first-degree robbery. State v. Stuckey, 737 So. 2d 770, 1998 La. App. LEXIS 3820 (Dec. 23, 1998), writ denied by La. 99-0744, 746 So. 2d 1274, 1999 La. LEXIS 2214 (La. Aug. 25, 1999).

Prisoner was not eligible for diminution of sentence under La. Rev. Stat. Ann. § 15:571.3(C) even though the enumerated offense did not form a part of the predicate for the prisoner’s conviction under the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, because diminution was not allowable if the inmate had been convicted of one or more crimes enumerated in La. Rev. Stat. Ann. § 15:571.3(C), the inmate was sentenced under the Habitual Offender Law, and the inmate’s last Habitual Offender Law conviction was for a crime committed on or after September 10, 1977. Peralla v. Hebert, 722 So. 2d 313, 1998 La. App. LEXIS 3443 (Nov. 6, 1998).

Because defendant was sentenced to 20 years imprisonment as a fourth felony offender under La. Rev. Stat. section 15:529.1, the fact that the sentence included the improper conviction rendered by a five member jury, made it clear that defendant suffered substantial detriment from the judgment of conviction, which survived the satisfaction of the sentence imposed upon him. State ex rel. Becnel v. Blackburn, 410 So. 2d 1015, 1982 La. LEXIS 9864 (Jan. 25, 1982).

•• Motions to Set Aside Sentence. — Because defendant failed to file a motion to reconsider sentence, under the provisions of La. Code Crim. Proc. Ann. art. 881.1, or to state specific grounds upon which the motion was based, he was limited to a bare appellate review of his second felony offender sentence of 12 years at hard labor for constitutional excessiveness; the appellate court found that the sentence was not unconstitutional excessive where the 12-year sentence was at lower end of sentencing range, defendant could have received up to 24 years of imprisonment, and he had a prior conviction in 1986 for simple robbery. State v. Parker, 853 So. 2d 67, 2003 La. App. LEXIS 2220 (July 29, 2003).

•• Parole. — In light of defendant’s extensive criminal history, including convictions for robbery, felon in possession of a firearm, and burglary, the trial court did not abuse its discretion in sentencing defendant to 20 years; defendant did not offer sufficient evidence to rebut the presumption that his enhanced sentence was constitutional and not excessive. However, neither La. Rev. Stat. Ann. § 15:529.1(A)(1)(c)(i), nor La. Rev. Stat. Ann. § 40:967(C) provided that defendant’s enhanced sentence be served without the benefit of parole; thus, defendant’s sentence was amended to allow for the possibility of parole in accordance with the applicable sentencing provisions. State v. Fleming, 902 So. 2d 451, 2005 La. App. LEXIS 1067 (Apr. 26, 2005), writ denied by La. 2005-1715, 924 So. 2d 161, 2006 La. LEXIS 584 (La. Feb. 10, 2006).

Trial court improperly denied defendant parole eligibility when it imposed a habitual offender sentence and defendant’s habitual offender sentence was vacated. State v. Taylor, 875 So. 2d 962, 2004 La. App. LEXIS 1370 (May 26, 2004), writ denied by La. 2004-1649, 888 So. 2d 193, 2004 La. LEXIS 3437 (La. Nov. 19, 2004).

Trial judge imposed an illegal sentence detrimental to defendant when he improperly imposed defendant’s enhanced sentence without the benefit of parole. State v. Bailey, 875 So. 2d 949, 2004 La. App. LEXIS 1373 (May 26, 2004), writ denied by La. 2004-1605, 887 So. 2d 476, 2004 La. LEXIS 3545 (La. Nov. 15, 2004), writ of certiorari denied by 546 U.S. 981, 126 S. Ct. 554, 163 L. Ed. 2d 468, 2005 U.S. LEXIS 7932, 74 U.S.L.W. 3273 (2005), writ denied by 976 So. 2d 159, 2008 La. LEXIS 170 (La. 2008).

On review of defendant’s burglary conviction for errors patent, the court noted that defendant received an illegally lenient sentence, because the trial judge failed to deny parole eligibility for one year; this omission required no action because La. Rev. Stat. Ann. § 15:301.1(C) imposes the restrictions by operation of law. State v. Singleton, 871 So. 2d 596, 2004 La. App. LEXIS 678 (Mar. 30, 2004).

Trial court erred when it imposed a 20 year sentence at hard labor without benefit of probation, parole or suspension of sentence on defendant as La. Rev. Stat. Ann. § 15:529.1 did not preclude benefit of parole consideration, nor did the statute of conviction contain such a prohibition. State v. Fuller, 859 So. 2d 215, 2003 La. App. LEXIS 2854 (Oct. 16, 2003), writ denied by La. 2003-3151, 870 So. 2d 296, 2004 La. LEXIS 1394 (La. Apr. 23, 2004).

Although the trial court properly sentenced defendant to 20 years at hard labor as a habitual felony offender, pursuant to La. Rev. Stat. Ann. § 15:529.1(G), the trial court erred in imposing sentence without benefit of parole; thus, defendant’s sentence was amended to allow parole eligibility. State v. Holloway, 847 So. 2d 200, 2003 La. App. LEXIS 1396 (May 16, 2003), writ of certiorari denied by La. 2003-1720, 861 So. 2d 558, 2003 La. LEXIS 3722 (La. Dec. 19, 2003), writ denied by La. 2003-1929, 861 So. 2d 560, 2003 La. LEXIS 3728 (La. Dec. 19, 2003).

Where the State withdrew a habitual offender bill of information and resentenced defendant as a first felony offender, defendant was not subjected to a more severe sentence because the habitual offender law, La. Rev. Stat. Ann. § 15:529.1G, did not specifically prohibit parole eligibility while the armed robbery statute, La. Rev. Stat. Ann. § 14:64, did. State v. Jackson, 790 So. 2d 720, 2001 La. App. LEXIS 1717 (June 27, 2001).

Although La. Rev. Stat. Ann. § 15:529.1(G) did not place restrictions on parole eligibility, the trial court erred in making defendant’s entire sentence without the benefit of parole; La. Rev. Stat. Ann. § 40:967 only required the first five years to be served without parole. State v. Hunter, 768 So. 2d 687, 2000 La. App. LEXIS 2184 (Sept. 27, 2000), writ denied by La. 2000-3070, 799 So. 2d 1150, 2001 La. LEXIS 3911 (La. Oct. 26, 2001), writ denied by La. 2001-2087, 813 So. 2d 424, 2002 La. LEXIS 1238 (La. Apr. 19, 2002).

Trial court erred in denying parole eligibility when it imposed enhanced sentences under La. Rev. Stat. Ann. § 15:529.1 following defendant’s convictions for aggravated battery, La. Rev. Stat. Ann. § 14:34, and for second-degree battery, La. Rev. Stat. Ann. §§ 14:33, 14:34.1; La. Rev. Stat. Ann. § 15:529.1(G) did not authorize the trial court to impose the sentence without benefit of parole, and the provision under which the trial court stated it was sentencing defendant, La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(i), did not authorize the trial court to deny parole eligibility; furthermore, neither the substantive penalty provision for aggravated battery nor second-degree battery authorized the trial court to impose the sentences without parole eligibility. State v. Wright, 758 So. 2d 301, 2000 La. App. LEXIS 356 (Mar. 1, 2000), writ denied by La. 2000-1614, 786 So. 2d 118, 2001 La. LEXIS 763 (La. Mar. 9, 2001).

Defendants were properly convicted for attempted purse snatching, but their sentences without the benefit of probation, parole, or suspension were improper where neither La. Rev. Stat. Ann. §§ 14:65.1, 15:529.1(G), prohibited parole eligibility. State v. Davis, 735 So. 2d 708, 1999 La. App. LEXIS 762 (Mar. 24, 1999).

La. Rev. Stat. Ann. § 15:529.1(G), which provides that “any sentence imposed under the provisions of this section shall be without benefit of probation or suspension of sentence,” does not prohibit parole eligibility for multiple offenders; thus, the trial court erred in imposing defendant’s multiple offender sentence without the benefit of parole. State v. Brual, 726 So. 2d 1112, 1999 La. App. LEXIS 157 (Jan. 26, 1999).

Because the state did not challenge the trial court’s failure to deny defendant parole eligibility under La. Rev. Stat. Ann. § 15:529.1(G) and 40:967(G), the appellate court did not correct the error on appeal. State v. Lassere, 683 So. 2d 812, 1996 La. App. LEXIS 2259 (Oct. 1, 1996), writ of certiorari denied by La. 96-2655, 692 So. 2d 445, 1997 La. LEXIS 1132 (La. Apr. 18, 1997).

In determining whether the five-year cleansing period set forth in La. Rev. Stat. Ann. § 15:529.1(C) had elapsed between two of defendant’s prior convictions for purposes of applying the habitual offender statute, the time of parole supervision was properly considered part of his period of incarceration. State v. Wilson, 635 So. 2d 494, 1994 La. App. LEXIS 973 (Apr. 6, 1994), writ of certiorari denied by La. 94-1208, 642 So. 2d 192, 1994 La. LEXIS 2072 (La. Sept. 16, 1994).

Where defendant was convicted of arson, a sentence that imposed a 17 year term of hard labor imprisonment without parole, probation, or suspension of sentence, and after defendant admitted to the allegations, a habitual offender bill was amended because no provision of the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1 sanctioned the disallowance of parole eligibility for defendant, a second felony offender. State v. Combs, 600 So. 2d 751, 1992 La. App. LEXIS 1389 (May 13, 1992), writ of certiorari denied by 604 So. 2d 973, 1992 La. LEXIS 2690 (La. 1992).

Trial court did not have authority to impose a sentence without parole eligibility under La. Rev. Stat. Ann. § 15:529.1 because the only authority for denying parole benefits was found under La. Rev. Stat. Ann. § 15:574.4, which gave the eligibility determination to the department of corrections. State v. Groce, 553 So. 2d 888, 1989 La. App. LEXIS 2180 (Nov. 16, 1989), writ denied by 582 So. 2d 859, 1991 La. LEXIS 1973 (La. 1991).

• Appeals

•• Procedures

••• Records on Appeal. — Commitment was incorrect and/or misleading in several respects where commitment showed that defendant “pleaded guilty” to count two, possession of hydrocodone, when he was in fact found guilty of that offense by a jury; the entry regarding the habitual offender sentence did not clearly indicate which of defendant’s two sentences was enhanced, or that the original sentence was vacated, moreover, the commitment failed to show that the trial court ordered the enhanced sentence on count two run concurrently with the sentence on count one. State v. Taylor, 875 So. 2d 962, 2004 La. App. LEXIS 1370 (May 26, 2004), writ denied by La. 2004-1649, 888 So. 2d 193, 2004 La. LEXIS 3437 (La. Nov. 19, 2004).

Where defendant was convicted for attempted aggravated incest, and sentenced as a second felony offender without the benefit of probation or suspension of sentence, the fact the sentencing court made no reference to parole was not an error patent, because defendant’s possibility for parole was not denied. State v. Givens, 871 So. 2d 470, 2004 La. App. LEXIS 804 (Mar. 24, 2004).

Where the missing videotapes and the missing photo line-ups were significant items of evidence in defendant’s convictions for attempted first-degree robbery and first-degree robbery, the appellate court had to assume that they were heavily relied upon by the jury to convict defendant and it would be both grossly unfair and unconstitutional under La. Const. art. I, § 19 for the appellate court to review the record in defendant’s case without all of the critical evidence; therefore, the appellate court had to reverse defendant’s convictions for attempted first-degree robbery and first-degree robbery, La. Rev. Stat. Ann. §§ 14:27, 14:64.1, and defendant’s adjudication as a multiple offender pursuant to La. Rev. Stat. Ann. § 15:529.1. State v. Walker, 844 So. 2d 1060, 2003 La. App. LEXIS 1109 (Apr. 9, 2003), writ of certiorari denied by La. 2003-1335, 861 So. 2d 553, 2003 La. LEXIS 3706 (La. Dec. 19, 2003).

•• Prosecutorial Misconduct

••• General Overview. — District attorney had great discretionary power to file an habitual offender bill, under La. Rev. Stat. Ann. § l5:529.1(D), and vindictiveness was not shown where prosecutor chose to so file, after defendant was convicted by a jury of armed robbery, and where defendant’s earlier guilty plea and sentence, with no habitual offender bill, had been vacated; defendant could be charged as an habitual offender at any time, even after conviction and sentence. State v. Orange, 845 So. 2d 570, 2003 La. App. LEXIS 1081 (Apr. 11, 2003), writ denied by La. 2003-1352, 874 So. 2d 161, 2004 La. LEXIS 1851 (La. May 21, 2004), writ denied by La. 2003-2195, 877 So. 2d 137, 2004 La. LEXIS 2292 (La. July 2, 2004).

•• Reversible Errors

••• General Overview. — Where the transcripts of the arraignment and the habitual offender hearing reflected that the trial court did not advise defendant of any rights relative to an habitual offender proceeding pursuant to La. Rev. Stat. Ann. § 15:529.1(D), including: (1) the right to remain silent; (2) the right to a formal hearing pursuant to La. Rev. Stat. Ann. § 15:529.1(D)(1)(a); and (3) the right to require the State to prove his identity, the finding that defendant was a second felony offender and his enhanced sentence were vacated and the case was remanded to the trial court for a new habitual offender plea, further proceedings, and resentencing. State v. Mason, 862 So. 2d 1077, 2003 La. App. LEXIS 3330 (Dec. 10, 2003).

Appellate court found as patent error, that defendant could not have been adjudicated a habitual offender and received enhanced sentences based on two drug offenses, possession of marijuana and phencyclidine, which had arisen out of one criminal episode. State v. Anderson, 842 So. 2d 1222, 2003 La. App. LEXIS 1040 (Apr. 9, 2003).

In a habitual offender proceeding, a trial court must advise a defendant of his right to remain silent, and of his right to a hearing, at which the state is required to prove the allegations in the habitual offender bill of information pursuant to La. Rev. Stat. Ann. § 15:529.1D(1)(a), and the failure of the trial court and/or defense counsel to advise a defendant of these rights before he enters an admission to the habitual offender bill is reversible error. State v. Williams, 846 So. 2d 22, 2003 La. App. LEXIS 1022 (Apr. 8, 2003).

Under La. Rev. Stat. Ann. § 15:529.1(D)(1)(a), defendant was required to be advised of his right to remain silent prior to stipulating to his identity at a habitual offender hearing and failure to advice resulted in the habitual offender finding and enhanced sentence being vacated. State v. Walker, 795 So. 2d 459, 2001 La. App. LEXIS 1935 (Aug. 28, 2001), writ denied by La. 2001-2788, 826 So. 2d 1115, 2002 La. LEXIS 2911 (La. Oct. 4, 2002).

Reversible error occurred where the record did not indicate that defendant was advised of his right to a hearing and right to remain silent in connection with a multiple bill of information that was filed against him as required by La. Rev. Stat. Ann. § 15:529.1(D)(1). State v. Bradley, 791 So. 2d 156, 2001 La. App. LEXIS 1722 (June 27, 2001), writ denied by La. 2001-1973, 817 So. 2d 1151, 2002 La. LEXIS 2074 (La. June 14, 2002).

Trial court violated La. Rev. Stat. Ann. § 15:529.1(D), and committed reversible error by not informing a defendant of the allegations contained in the multiple bill of information and advising the defendant of his rights prior to asking the defendant whether the allegations were true. State v. Holmes, 670 So. 2d 573, 1996 La. App. LEXIS 352 (Feb. 29, 1996).

Trial court’s failure to advise defendant of his right to remain silent and to have the State prove that he had two prior felony convictions was not grounds for reversal of his convictions; defendant exercised his right to remain silent by not testifying, and the State provided sufficient evidence to prove that defendant was the same person who was convicted of two prior felonies. State v. Webster, 664 So. 2d 624, 1995 La. App. LEXIS 2904 (Nov. 2, 1995).

•• Reviewability

••• General Overview. — Where, pursuant to La. Rev. Stat. Ann. § 15:529.1(A)(c)(ii), a defendant’s original sentence was vacated and he was resentenced as an habitual offender, the original sentence was not reviewable. State v. Humphrey, 694 So. 2d 1082, 1997 La. App. LEXIS 1197 (Apr. 29, 1997), writ denied by La. 97-1461, 703 So. 2d 35, 1997 La. LEXIS 3476 (La. Nov. 7, 1997).

••• Preservation for Review

•••• General Overview. — Defendant’s conviction adjudication as a second felony offender were affirmed as defendant did not file a written response challenging the validity of a prior guilty plea as provided by La. Rev. Stat. Ann. § 15:529.1(D)(b), nor did he raise the issues at the habitual offender hearing. State v. Stevenson, 868 So. 2d 811, 2004 La. App. LEXIS 223 (Feb. 10, 2004), writ denied by La. 2004-0721, 882 So. 2d 1166, 2004 La. LEXIS 2861 (La. Sept. 24, 2004), writ denied by La. 2004-0863, 883 So. 2d 1004, 2004 La. LEXIS 2739 (La. Oct. 1, 2004).

Defendant who did not file a written response to the habitual offender bill of information and did not object on a constitutional basis to the use of his predicate offense during the habitual offender hearing was not entitled to raise that complaint for purposes of appellate review; under La. Rev. Stat. Ann. § 15:529.1D(1)(b), any challenge to a previous conviction or adjudication of delinquency which was not made before sentence was imposed could not thereafter be raised to attack the sentence. State v. Jackson, 781 So. 2d 705, 2001 La. App. LEXIS 357 (Feb. 28, 2001), writ denied by La. 2001-1444, 811 So. 2d 899, 2002 La. LEXIS 924 (La. Mar. 15, 2002), writ denied by La. 2001-1234, 811 So. 2d 898, 2002 La. LEXIS 921 (La. Mar. 15, 2002).

Although an oral objection was sufficient to preserve an objection that a trial court had erred in adjudicating a defendant an habitual offender on the ground that a predicate conviction was based on an invalid guilty plea, where defendant’s counsel objected to the introduction of the evidence produced by the State as to two predicate convictions, alluding to the possibility of collaterally attacking the guilty pleas on appeal, it could not be said that this set forth defendant’s claim, and its factual basis, with particularity as required by La. Rev. Stat. Ann. § 15:529.1(D)(1)(b), so defendant could not raise the issue on appeal. State v. Briscoe, 779 So. 2d 30, 2001 La. App. LEXIS 156 (Jan. 17, 2001), writ denied by La. 2001-0996, 826 So. 2d 1113, 2002 La. LEXIS 2902 (La. Oct. 4, 2002).

District attorney met the burden under La. Rev. Stat. Ann. § 15:529.1D(1)(b) of proving defendant’s prior convictions in showing defendant to be an habitual offender with waivers and minute entries showing that defendant knowingly waived Boykin rights in taking a prior guilty plea, so it could not be said that defense counsel’s failure to attack the prior guilty plea at the trial level on that ground prejudiced defendant so that defendant could argue ineffective assistance of counsel. State v. Briscoe, 779 So. 2d 30, 2001 La. App. LEXIS 156 (Jan. 17, 2001), writ denied by La. 2001-0996, 826 So. 2d 1113, 2002 La. LEXIS 2902 (La. Oct. 4, 2002).

Error patent existed in defendant’s life sentence for aggravated battery because the trial court failed to specify that the life sentence was to be served without benefit of parole, probation, or suspension of sentence as required by La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii) of the Habitual Offender Law, La. Rev. Stat. Ann. § 15.529.1; because the error was favorable to defendant and the State did not complain, the illegally lenient sentence could not be corrected on appeal. State v. Smith, 777 So. 2d 584, 2000 La. App. LEXIS 3439 (Dec. 20, 2000), writ denied by La. 2001-0364, 812 So. 2d 663, 2002 La. LEXIS 1267 (La. Apr. 12, 2002), writ denied by La. 2003-0377, 867 So. 2d 679, 2004 La. LEXIS 519 (La. Feb. 13, 2004), writ denied by La. 2004-1223, 897 So. 2d 593, 2005 La. LEXIS 969 (La. Apr. 1, 2005), writ denied by La. 2005-0431, 918 So. 2d 1024, 2006 La. LEXIS 28 (La. Jan. 9, 2006).

Because defendant failed to file a motion to quash a multiple offender bill, or to object to the failure of the State to prove that the cleansing periods had not elapsed at the multiple bill hearing as required by La. Rev. Stat. Ann. § 15:529.1(D)(1)(b), defendant failed to preserve his objection for review. State v. Sugar, 776 So. 2d 613, 2000 La. App. LEXIS 3381 (Dec. 13, 2000), writ denied by La. 2001-0381, 798 So. 2d 966, 2001 La. LEXIS 2935 (La. Oct. 5, 2001).

Where defendant failed to object to his adjudication as a multiple offender by the trial court and failed to filed a written response to the multiple offender bill as required by La. Rev. Stat. Ann. § 15:529.1(D)(1)(b), appellate review of the adjudication was precluded. State v. Weaver, 770 So. 2d 831, 2000 La. App. LEXIS 2514 (Sept. 27, 2000), writ denied by La. 2000-2994, 799 So. 2d 1147, 2001 La. LEXIS 3902 (La. Oct. 26, 2001).

Where a defendant who did not file a written response to a multiple bill of information as required by La. Rev. Stat. Ann. § 15:529.1(D)(1)(b), his objection to the “substantial nature” of the multiple bill was sufficient to preserve as an issue for appellate review that the State failed to present sufficient evidence that the guilty plea he entered to the predicate offense of a second felony offender charge was knowingly and voluntarily made. State v. Toca, 769 So. 2d 665, 2000 La. App. LEXIS 2527 (Sept. 6, 2000), writ denied by La. 2000-2835, 799 So. 2d 492, 2001 La. LEXIS 4041 (La. Oct. 12, 2001).

Defendant preserved his right to raise the issues of whether a trial court advised him of the mandatory and maximum sentences for a predicate offense to which he pled guilty and whether he had a full understanding of the nature of the predicate offense; however, there was no requirement that defendant be advised of the minimum and maximum penalties at the time of his plea, and there was no indication that he did not know to what offense he was pleading guilty. State v. Marshall, 774 So. 2d 244, 2000 La. App. LEXIS 2507 (Aug. 30, 2000), writ denied by La. 2000-3038, 799 So. 2d 1149, 2001 La. LEXIS 3910 (La. Oct. 26, 2001).

Defendant’s 30-year sentence for theft was not excessive as he claimed, and was in fact illegally lenient pursuant to La. Rev. Stat. Ann. § 15:529.1 because two of his prior felonies were crimes of violence; however, the State failed to properly preserve the error for appeal and the court was prohibited from setting aside the illegally lenient sentence. State v. Jolly, 768 So. 2d 165, 2000 La. App. LEXIS 1852 (July 25, 2000), writ of certiorari denied by La. 2000-2467, 798 So. 2d 959, 2001 La. LEXIS 2920 (La. Oct. 5, 2001).

Under La. Rev. Stat. Ann. § 15:529.1(D)(1)(b), defendant cannot appeal a multiple bill adjudication unless made in writing or by oral objection. State v. Alford, 765 So. 2d 1120, 2000 La. App. LEXIS 1523 (June 14, 2000), writ denied by La. 2000-2120, 797 So. 2d 683, 2001 La. LEXIS 2558 (La. Sept. 28, 2001).

Defendant’s claim that the State failed to prove that a guilty plea to a prior felony was knowingly and voluntarily made was not preserved for review on appeal because defendant did not file a written response as required by La. Rev. Stat. Ann. § 15:529.1 and orally objected at hearing only to the finding regarding the “not guilty” language in the minute entry. State v. Rice, 758 So. 2d 911, 2000 La. App. LEXIS 704 (Mar. 15, 2000).

Defendant was barred from attacking on appeal the validity of prior offenses used in adjudicating him a third felony offender; defendant did not file, within 15 days of his arraignment, a written response denying the allegations set forth in the bill of information, nor did he object at the hearing to the introduction of evidence establishing the existence of the prior convictions. State v. Louis, 744 So. 2d 694, 1999 La. App. LEXIS 2969 (Oct. 27, 1999).

When the trial court failed to state that a sentence was to be served without benefit of probation or suspension of sentence, as required by La. Rev. Stat. Ann. § 15:529.1, but the state did not appeal the sentence, the reviewing court would not correct the error. State v. Arrington, 738 So. 2d 1087, 1999 La. App. LEXIS 1487 (Apr. 21, 1999).

Where defendant did not file a written response to the bill of information setting forth with particularity her claim and the factual basis for it as mandated by La. Rev. Stat. Ann. § 15:529.1(D)(1)(b), or challenge the State’s proof of the guilty pleas or their compliance with Boykin at any time before sentence was imposed, she could not raise those issues on appeal to attack her sentence as a third felony offender. State v. Richmond, 734 So. 2d 33, 1999 La. App. LEXIS 554 (Mar. 10, 1999).

Defense counsel had an opportunity during multiple offender proceedings to object to the predicate plea based on the trial court’s alleged failure to adequately inform defendant of the maximum sentence exposure; because defendant failed to challenge the validity of the predicate plea with particularity before sentence was imposed, he did not preserve his right to raise the issue on appeal pursuant to La. Rev. Stat. Ann. § 15:529.1(D)(1)(b). State v. Randolph, 731 So. 2d 365, 1999 La. App. LEXIS 407 (Feb. 23, 1999), writ denied by La. 1999-3135, 761 So. 2d 539, 2000 La. LEXIS 1316 (La. May 5, 2000).

Defendant was found guilty by a jury of one count of theft by misappropriating or taking over $500, a violation of La. Rev. Stat. Ann. § 14:67; however, defendant established ineffective assistance of trial counsel based on a failure to object, in accordance with La. Code Crim. Proc. Ann. art. 881.1 and La. Rev. Stat. Ann. § 15:529.1, when a life sentence would have been changed but for trial counsel’s failure to object. State v. Hayes, 712 So. 2d 1019, 1998 La. App. LEXIS 1766 (May 15, 1998), remanded by La. 98-1603, 729 So. 2d 584, 1998 La. LEXIS 3914 (La. Dec. 11, 1998).

Where defendant was convicted of distribution of cocaine, because defendant did not file a written response to the bill of information alleging her to be a second offender, and because she did not challenge her predicate offense at any time before sentence was imposed, she could not raise the sufficiency of the predicate offense to attack her sentence as a second offender. State v. Hardy, 715 So. 2d 466, 1998 La. App. LEXIS 1161 (May 13, 1998).

Pursuant to La. Rev. Stat. Ann. § 15:529.1(D)(1)(b), defendant did not preserve for review his claim that the Boykin colloquies for two prior convictions were insufficient, where defendant did not raise the claims at his habitual offender adjudication hearing. State v. Kittlin, 695 So. 2d 1137, 1997 La. App. LEXIS 1538 (June 4, 1997).

Additional sentence for a defendant’s status as a habitual offender was improper because a habitual offender bill of information did not allege another offense, the bill was merely a way for the state to inform the court that the defendant had a prior felony conviction. State v. Walker, 416 So. 2d 534, 1982 La. LEXIS 11380 (June 21, 1982).

••• Waiver

•••• General Overview. — Failure to advise defendant of her right to trial or to remain silent, as required by La. Rev. Stat. Ann. § 15:529.1D(1)(a), was harmless error where defendant did not plead or admit to any allegation in the bill of information, proceeded to trial, and was silent. State v. Richmond, 734 So. 2d 33, 1999 La. App. LEXIS 554 (Mar. 10, 1999).

While defendant was not arraigned on a habitual offender bill, as required by La. Rev. Stat. Ann. § 15:529.1D(1)(a), the failure to arraign her or the fact that she did not plead was waived where defendant went to trial without objecting, and was considered as if she had pled not guilty. State v. Richmond, 734 So. 2d 33, 1999 La. App. LEXIS 554 (Mar. 10, 1999).

Defendant was properly advised of his rights at the habitual offender hearing where, in addition to the oral colloquy, defendant and his attorney both signed a waiver of rights form. State v. Jackson, 654 So. 2d 819, 1995 La. App. LEXIS 1057 (Apr. 26, 1995), writ of certiorari denied by La. 95-1281, 661 So. 2d 495, 1995 La. LEXIS 2511 (La. Oct. 13, 1995).

•• Right to Appeal

••• Defendants. — Defendant stipulated to the habitual offender bill of information, defendant signed and initialed a form entitled WAIVER OF RIGHTS-PLEA OF GUILTY MULTIPLE OFFENDER — La. Rev. Stat. Ann. § 15:529.1, which provided the sentencing range defendant faced, and specified the sentence defendant would receive if defendant “pled guilty,”; thus, defendant was precluded from challenging the habitual offender sentence. State v. Rogers, 850 So. 2d 838, 2003 La. App. LEXIS 1803 (June 19, 2003), writ denied by La. 2003-2137, 865 So. 2d 73, 2004 La. LEXIS 298 (La. Jan. 30, 2004).

•• Standards of Review

••• General Overview. — A trial court, when sentencing below the statutory minimum under La. Rev. Stat. Ann. § 15:529.1, must use the specific boilerplate language stated in State V. Doherty, 623 So. 2d 1276 (La. 1993), supported by additional factual information made a part of the record as a basis for imposing a lesser sentence. State v. Morgan, 680 So. 2d 1230, 1996 La. App. LEXIS 1939 (Sept. 4, 1996).

••• Abuse of Discretion

•••• General Overview. — Where defendant’s sentence of 30 years at hard labor was illegally lenient, the appellate court had authority under La. Code Crim. Proc. Ann. art. 882 to correct an illegally lenient sentence despite the failure of either party to have raised the issue in the district court or on appeal; however, the court also recognized that art. 882 was permissive and declined to exercise its discretion where the sentence was not excessive. State v. Williams, 841 So. 2d 936, 2003 La. App. LEXIS 452 (Feb. 25, 2003).

••• Harmless & Invited Errors

•••• General Overview. — Failure to advise defendant of his multiple offender rights at the hearing on the motion to correct illegal sentence was harmless error where the State had already proved at the multiple offender hearing that defendant had two prior convictions, and that even though one prior conviction was dropped, the other conviction remained the same. State v. Parker, 853 So. 2d 67, 2003 La. App. LEXIS 2220 (July 29, 2003).

Failure of a trial court to advise a defendant of his right to a trial and to remain silent is harmless error where multiple offender status is established by competent evidence offered by the state at a hearing, rather than by the admission of the defendant. State v. Evans, 844 So. 2d 111, 2003 La. App. LEXIS 646 (Mar. 11, 2003), remanded by 2009 La. App. LEXIS 2226 (La.App. 5 Cir. Dec. 29, 2009).

In connection with the court’s review for errors patent pursuant to La. Code Crim. Proc. Ann. art. 920, the court found that the trial court failed to advised defendant of defendant’s multiple bill rights on the record as required by La. Rev. Stat. Ann. § 15:529.1(D)(1)(a); however, because defendant denied the allegations of the multiple bill and the state presented evidence that established defendant’s multiple offender status, the trial court’s failure amounted to harmless error. State v. Brooks, 841 So. 2d 854, 2003 La. App. LEXIS 283 (Feb. 11, 2003).

Failure of the trial court to advise a defendant of his right to a trial and to remain silent was harmless error where the multiple offender status was established by competent evidence offered by the State at the hearing, rather than by the admission of the defendant. State v. Ruffin, 836 So. 2d 625, 2002 La. App. LEXIS 4144 (Dec. 30, 2002), writ denied by La. 2003-3473, 888 So. 2d 831, 2004 La. LEXIS 3740 (La. Dec. 10, 2004).

Although defendant was sentenced on the possession of cocaine count before the trial court ruled on defendant’s motion for new trial, defendant’s sentence on that count was subsequently vacated pursuant to La. Rev. Stat. Ann. § 15:529.1 after defendant was found to be a multiple offender; therefore, any error relating to the original sentence on that count was harmless, because the trial court did not dispose of the motion for new trial before it sentenced defendant as required by La. Code Crim. Proc. Ann. art. 853. State v. Stokes, 831 So. 2d 354, 2002 La. App. LEXIS 3140 (Oct. 16, 2002).

Although the trial court did not wait the mandatory 24 hours under La. Code Crim. Proc. Ann. art. 873 before imposing a sentence of life imprisonment on defendant, the failure to observe the statutory delay was harmless error because the sentence was mandatory under La. Rev. Stat. Ann. § 15:529.1. State v. Hebert, 787 So. 2d 1041, 2001 La. App. LEXIS 1221 (Apr. 11, 2001), writ denied by La. 2001-1804, 811 So. 2d 905, 2002 La. LEXIS 848 (La. Mar. 15, 2002).

Any failure to inform defendant of his rights when he admitted his identity during multiple offender proceedings could not be considered as harmless because he did not remain silent throughout the proceedings, and the State failed to present any competent evidence to prove the existence of his prior conviction or of his identity as the person previously convicted. State v. Musgrove, 774 So. 2d 1155, 2000 La. App. LEXIS 3330 (Dec. 15, 2000), writ denied by La. 2001-0356, 798 So. 2d 112, 2001 La. LEXIS 2582 (La. Sept. 28, 2001).

Although the trial court erred in failing to inform defendant of his right to remain silent at a habitual offender hearing where defendant took the stand on his own behalf and admitted his prior felony, the error was harmless where the State produced independent proof of defendant’s prior convictions, including the original bills of information, certified copies of the minutes, and a copy of defendant’s fingerprints. State v. Jetton, 756 So. 2d 1206, 2000 La. App. LEXIS 735 (Apr. 5, 2000), writ denied by La. 2000-1568, 787 So. 2d 299, 2001 La. LEXIS 851 (La. Mar. 16, 2001).

Although defendant was not apprised of his right to remain silent and such right was recognized under La. Rev. Stat. Ann. § 15.529.1, the trial court’s failure to advise defendant of his right to remain silent constituted harmless error, as defendant remained silent throughout his proceedings and the state put on competent evidence to prove defendant’s identity. State v. Spencer, 683 So. 2d 1326, 1996 La. App. LEXIS 2654 (Nov. 6, 1996), writ of certiorari denied by La. 96-2938, 693 So. 2d 773, 1997 La. LEXIS 1650 (La. May 9, 1997).

Trial court’s failure to advise defendant of his right to remain silent and to have the State prove that he had two prior felony convictions was not grounds for reversal of his convictions; defendant exercised his right to remain silent by not testifying, and the State provided sufficient evidence to prove that defendant was the same person who was convicted of two prior felonies. State v. Webster, 664 So. 2d 624, 1995 La. App. LEXIS 2904 (Nov. 2, 1995).

Defendant’s sentence of 15 years at hard labor was appropriate for a second felony offender under La. Rev. Stat. Ann. § 15:529.1 and the discrepancy in the record, although an error patent, was harmless. State v. Walker, 600 So. 2d 911, 1992 La. App. LEXIS 1818 (May 28, 1992), writ denied by 625 So. 2d 1056, 1993 La. LEXIS 2973 (La. 1993).

Although the trial court did not advise defendant of his right to remain silent at his multiple offender hearing as required by La. Rev. Stat. Ann. § 15:529.1(D), it was harmless error because defendant asserted his right to remain silent. State v. Swaingan, 563 So. 2d 1204, 1990 La. App. LEXIS 1560 (June 6, 1990), remanded by 630 So. 2d 300, 1993 La. App. LEXIS 4066 (La.App. 5 Cir. 1993).

••• Plain Error

•••• General Overview. — Commitment was incorrect and/or misleading in several respects where commitment showed that defendant “pleaded guilty” to count two, possession of hydrocodone, when he was in fact found guilty of that offense by a jury; the entry regarding the habitual offender sentence did not clearly indicate which of defendant’s two sentences was enhanced, or that the original sentence was vacated, moreover, the commitment failed to show that the trial court ordered the enhanced sentence on count two run concurrently with the sentence on count one. State v. Taylor, 875 So. 2d 962, 2004 La. App. LEXIS 1370 (May 26, 2004), writ denied by La. 2004-1649, 888 So. 2d 193, 2004 La. LEXIS 3437 (La. Nov. 19, 2004).

Trial court improperly denied defendant parole eligibility when it imposed a habitual offender sentence and defendant’s habitual offender sentence was vacated. State v. Taylor, 875 So. 2d 962, 2004 La. App. LEXIS 1370 (May 26, 2004), writ denied by La. 2004-1649, 888 So. 2d 193, 2004 La. LEXIS 3437 (La. Nov. 19, 2004).

Where defendant received a 15-year sentence admitted to the allegations of the multiple bill, which stated that defendant was a fourth-felony offender, and with a prior conviction for a violent crime, defendant was subject to a mandatory life sentence without benefit of parole, probation or suspension of sentence under La. Rev. Stat. Ann. § 15:529.l(A)(1)(c)(ii); however, since neither the state nor defendant raised the issue on appeal, the appellate court declined to use errors patent review to disturb defendant’s sentence. State v. Massey, 841 So. 2d 862, 2003 La. App. LEXIS 287 (Feb. 11, 2003), writ denied by La. 2003-0805, 855 So. 2d 758, 2003 La. LEXIS 3032 (La. Oct. 17, 2003).

Any error patent in a trial court’s subsequent reference to a 20-year sentence imposed under La. Rev. Stat. Ann. § 15:529.1 as two 10-year consecutive terms was clarified in the trial court’s additional subsequent statement that a 10-year sentence on distribution of cocaine on one count was to run concurrently with the 20-year sentence imposed on the multiple bill. State v. Pollard, 640 So. 2d 882, 1994 La. App. LEXIS 2094 (July 14, 1994).

La. Rev. Stat. Ann. § 15:529.1(D) allowed defendant to choose to remain silent in the face of allegations that he had committed previous crimes; the trial court’s failure to inform the defendant of his statutory right to remain silent constituted error patent. State v. McKoin, 571 So. 2d 777, 1990 La. App. LEXIS 2847 (Dec. 5, 1990).

• Habeas Corpus

•• Review

••• Standards of Review

•••• General Overview. — Inmate was not entitled to habeas corpus relief on his claim that his manslaughter conviction under La. Rev. Stat. Ann. § 14:31 could not be used as a predicate offense for his multiple offender conviction because the 10-year cleansing period of La. Rev. Stat. Ann. § 15:529.1(C) applied; application of La. Rev. Stat. Ann. § 15:529.1(C) did not violate the ex post facto clause because it did not charge a new crime but merely was a method of increasing punishment of second and subsequent offenders, and because the inmate did not have 10 years without a felony conviction between his release date for the manslaughter conviction and the date he committed his earliest worthless check offense, the state judge properly relied on the manslaughter conviction as a predicate offense. Serio v. Stalder, 2003 U.S. Dist. LEXIS 18625 (Oct. 14, 2003).

EVIDENCE

• Authentication

•• General Overview. — In an action convicting defendant of simple burglary, the court held that even thought the State failed to properly produce and authentic, admissible documents in order to meet its burden to prove defendant a habitual offender the errors were harmless. State v. Kennerson, 695 So. 2d 1367, 1997 La. App. LEXIS 1297 (May 7, 1997).

Although a California conviction record was not authenticated as required by La. Rev. Stat. Ann. § 15:529.1(F), it was still admissible to prove the foreign conviction by authority of 28 U.S.C.S. § 1739. State v. Wheatley, 550 So. 2d 724, 1989 La. App. LEXIS 1521 (Aug. 23, 1989), writ denied by 569 So. 2d 979, 1990 La. LEXIS 2766 (La. 1990).

Unauthenticated copy of an arrest register was not competent under La. Rev. Stat. Ann. § 15:529.1(F) to prove a multiple bill. State v. Horton, 487 So. 2d 602, 1986 La. App. LEXIS 6556 (Apr. 11, 1986).

•• Self-Authentication. — Despite the fact that documentation of defendant’s out of state conviction for habitual offender sentencing status did not meet the requirements of La. Code Evid. Ann. art. 902 and 904 or La. Rev. Stat. Ann. § 15:1529.1, it established defendant’s identity in the prior conviction through the state’s fingerprint expert and contained a properly authenticated document that indicated defendant was indicted for felonious assault and pled guilty as charged, thus the documentation was properly authenticated. State v. Uloho, 875 So. 2d 918, 2004 La. App. LEXIS 1381 (May 26, 2004), writ denied by La. 2004-1640, 888 So. 2d 192, 2004 La. LEXIS 3434 (La. Nov. 19, 2004).

• Documentary Evidence

•• General Overview. — Only documents properly certified under La. Rev. Stat. Ann. § 15:529.1(F) by the officer with legal custody of the documents can be admitted into evidence as proof of prior offenses. State v. Lambert, 475 So. 2d 791, 1985 La. App. LEXIS 10156 (Aug. 22, 1985), writ of certiorari denied by 481 So. 2d 1345, 1986 La. LEXIS 5532 (La. 1986).

Trial court did not err in admitting into evidence at defendant’s habitual offender hearing uncertified documents purporting to represent a commitment of defendant as a felon; although La. Rev. Stat. Ann. § 15:529.1F provided that the certificate of the warden or other chief officer of a state prison constituted prima facie evidence of a conviction, § 15:529.1F did not preclude the use of other evidence to support the necessary proof of other felony convictions. State v. Muse, 367 So. 2d 789, 1979 La. LEXIS 7280 (Jan. 29, 1979).

• Hearsay

•• Exceptions

••• Public Records

•••• General Overview. — Despite the fact that documentation of defendant’s out of state conviction for habitual offender sentencing status did not meet the requirements of La. Code Evid. Ann. art. 902 and 904 or La. Rev. Stat. Ann. § 15:1529.1, it established defendant’s identity in the prior conviction through the state’s fingerprint expert and contained a properly authenticated document that indicated defendant was indicted for felonious assault and pled guilty as charged, thus the documentation was properly authenticated. State v. Uloho, 875 So. 2d 918, 2004 La. App. LEXIS 1381 (May 26, 2004), writ denied by La. 2004-1640, 888 So. 2d 192, 2004 La. LEXIS 3434 (La. Nov. 19, 2004).

Original fingerprint card is admissible in a defendant’s trial under the public record exception to the hearsay rule in La. Code Evid. Ann. art. 803(8); testimony comparing a defendant’s current fingerprints found on prior arrest records is sufficient to prove that the defendant was the person convicted of a prior felony. State v. Stokes, 759 So. 2d 980, 2000 La. App. LEXIS 856 (Apr. 12, 2000), writ denied by La. 2000-1219, 802 So. 2d 607, 2001 La. LEXIS 650 (La. Feb. 16, 2001), overruled by State v. Davis, La. App. 01-123, 792 So. 2d 126, 2001 La. App. LEXIS 1815 (La.App. 5 Cir. July 30, 2001).

• Inferences & Presumptions

•• General Overview. — In the context of the habitual offender law, La. Rev. Stat. Ann. § 15:529.1, the Louisiana Supreme Court has stated that in order to successfully rebut the presumption that the mandatory minimum sentence is constitutional, a defendant must clearly and convincingly show that: he is exceptional, which in this context means that because of unusual circumstances this defendant is a victim of the legislature’s failure to assign sentences that are meaningfully tailored to the culpability of the offender, the gravity of the offense, and the circumstances of the case. State v. Anderson, 842 So. 2d 1222, 2003 La. App. LEXIS 1040 (Apr. 9, 2003).

Because, at the time a defendant committed an underlying felony, La. Rev. Stat. Ann. § 15:529.1(C) (later amended 1995 La. Acts 839, § 1) established a seven-year cleansing period for prior felonies, and the state had not shown that the period had not passed, his adjudication as a fourth felony offender was set aside. State v. Humphrey, 694 So. 2d 1082, 1997 La. App. LEXIS 1197 (Apr. 29, 1997), writ denied by La. 97-1461, 703 So. 2d 35, 1997 La. LEXIS 3476 (La. Nov. 7, 1997).

•• Presumptions

••• General Overview. — Under the Habitual Offender Law, La. Rev. Stat. Ann. § 15.529.1, the State has the burden of proving beyond a reasonable doubt any issue of fact, and the presumption of regularity of judgment is sufficient to meet the original burden of proof; the State must establish the prior felony and that a defendant was the same person convicted of that felony. State v. Smith, 777 So. 2d 584, 2000 La. App. LEXIS 3439 (Dec. 20, 2000), writ denied by La. 2001-0364, 812 So. 2d 663, 2002 La. LEXIS 1267 (La. Apr. 12, 2002), writ denied by La. 2003-0377, 867 So. 2d 679, 2004 La. LEXIS 519 (La. Feb. 13, 2004), writ denied by La. 2004-1223, 897 So. 2d 593, 2005 La. LEXIS 969 (La. Apr. 1, 2005), writ denied by La. 2005-0431, 918 So. 2d 1024, 2006 La. LEXIS 28 (La. Jan. 9, 2006).

• Privileges

•• Attorney-Client Privilege. — Attorney-client privilege protected any communication made to the attorney during his representation or information obtained as a result of it, but that the privilege did not extend to the fact that he had represented defendant, a matter of public record; the state was permitted to call the attorney who had represented defendant on an earlier charge for the purpose of proving him a second offender subject to an enhanced sentence under La. Rev. Stat. Ann. § 15:529.1. State v. Hayes, 324 So. 2d 421, 1975 La. LEXIS 4823 (Dec. 8, 1975), writ of certiorari denied by 425 U.S. 962, 96 S. Ct. 1747, 48 L. Ed. 2d 207, 1976 U.S. LEXIS 1568 (1976).

• Procedural Considerations

•• Burdens of Proof

••• General Overview. — In a multiple offender hearing, the district attorney met his burden of proving beyond a reasonable doubt defendant’s prior felony convictions pursuant to voluntary guilty pleas where a fingerprint expert testified that the defendant’s fingerprints matched the arrest register in two of the prior convictions, and the State also introduced the bill of information, a guilty plea form containing the Boykin rights, a minute entry, and a docket master pertaining to the three prior convictions, and the pleas were all signed by defense counsel. State v. Jones, 850 So. 2d 782, 2003 La. App. LEXIS 1946 (June 18, 2003), writ denied by La. 2003-1987, 864 So. 2d 625, 2004 La. LEXIS 186 (La. Jan. 16, 2004).

Where defendant’s sentence was the minimum under the statute and was thus presumed constitutional, it was incumbent upon defendant to rebut the presumption. State v. Jones, 850 So. 2d 782, 2003 La. App. LEXIS 1946 (June 18, 2003), writ denied by La. 2003-1987, 864 So. 2d 625, 2004 La. LEXIS 186 (La. Jan. 16, 2004).

•• Exclusion & Preservation by Prosecutor. — Where the amendment of the sentencing provision of the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, became effective after the date of commission of the instant offense, the amendment did not apply to the habitual offender sentence imposed; therefore, the trial court correctly found the habitual offender sentence imposed under the pre-amendment version of La. Rev. Stat. Ann. § 15:529.1 was appropriate where defendant’s rape offense was committed under the pre-amendment version of the act. State v. Williams, 862 So. 2d 108, 2003 La. App. LEXIS 3136 (Nov. 12, 2003), writ denied by La. 2004-0051, 874 So. 2d 171, 2004 La. LEXIS 1821 (La. May 21, 2004).

•• Weight & Sufficiency. — Pursuant to La. Rev. Stat. Ann. § 15:529.1(D)(1)(b), the State proved that defendant’s guilty pleas to prior offenses were voluntary where its documents revealed that defendant was represented by counsel when he entered the pleas, that defendant, defendant’s counsel, and the trial judge signed a waiver of rights form, and the waiver of rights form and the minute entry showed that defendant was advised of his rights and the sentencing range for the offense. State v. Dunn, 769 So. 2d 673, 2000 La. App. LEXIS 2492 (Sept. 13, 2000), writ denied by La. 2000-3005, 799 So. 2d 1149, 2001 La. LEXIS 3907 (La. Oct. 26, 2001), writ denied by La. 2000-3035, 799 So. 2d 1149, 2001 La. LEXIS 3909 (La. Oct. 26, 2001).

Evidence presented at defendant’s multiple offender hearing was sufficient to prove that his prior convictions were based on valid guilty pleas; the evidence produced by the State, as well as the “perfect” transcript introduced by defendant in two of the prior cases, clearly showed the existence and validity of the prior guilty pleas and defendant’s representation by counsel at the time that the pleas were taken. State v. Jolly, 768 So. 2d 165, 2000 La. App. LEXIS 1852 (July 25, 2000), writ of certiorari denied by La. 2000-2467, 798 So. 2d 959, 2001 La. LEXIS 2920 (La. Oct. 5, 2001).

Because the evidence was not sufficient for a jury to have found that a defendant had the specific intent, as defined in La. Rev. Stat. Ann. § 14:10(1), to influence a police officer’s conduct, his conviction for public intimidation under La. Rev. Stat. Ann. § 14:122 was reversed, and, because his sentence under La. Rev. Stat. Ann. § 15:529.1 as a habitual offender was based in part on that conviction, that sentence was also reversed. State v. Love, 602 So. 2d 1014, 1992 La. App. LEXIS 1527 (May 20, 1992).

• Relevance

•• Prior Acts, Crimes & Wrongs. — Under the pre-amendment statute, the mandatory minimum sentence for a defendant convicted of possession of cocaine and with three prior felonies is life imprisonment without benefit of parole, probation, or suspension of sentence; where a trial judge sentenced defendant to 20 years at hard labor, and failed to require that the sentence be served without benefit of parole, probation, or suspension of sentence, defendant’s sentence was, thus, illegally lenient. State v. Davis, 841 So. 2d 952, 2003 La. App. LEXIS 476 (Feb. 25, 2003), writ of certiorari denied by La. 2003-0948, 857 So. 2d 516, 2003 La. LEXIS 3284 (La. Nov. 7, 2003).

GOVERNMENTS

• Courts

•• Authority to Adjudicate. — The trial court properly sentenced the defendant to 15 years as a second felony offender after a marihuana distribution conviction; a trial court was authorized to convict under the habitual offender law after an order of appeal had been entered. State v. Fields, 691 So. 2d 747, 1997 La. App. LEXIS 854 (Mar. 27, 1997), writ denied by La. 97-1081, 703 So. 2d 610, 1997 La. LEXIS 3212 (La. Oct. 13, 1997).

• Legislation

•• Effect & Operation

••• General Overview. — Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1 is constitutional, and, thus, the minimum sentences it imposes upon habitual offenders are also presumed to be constitutional; a defendant must clearly and convincingly show that the mandatory minimum sentence under the Habitual Offender Law is unconstitutionally excessive. State v. Warren, 742 So. 2d 722, 1999 La. App. LEXIS 2445 (Sept. 8, 1999).

••• Amendments. — Leniency of the new Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, occurs where a violent offender must now have committed crimes of violence for three of the four convictions including the last committed felony; the punishment is still enhanced for 20 years or more for the four-time recidivist, but the law is now significantly more lenient with regard to the imposition of the mandatory life sentence. State v. Terrell, 858 So. 2d 1282, 2003 La. App. LEXIS 3158 (Nov. 18, 2003), reversed by La. 03-3246, 876 So. 2d 43, 2004 La. LEXIS 1862 (La. June 4, 2004).

Trial court’s reference to the sentencing review panel as the only avenue for relief for a defendant under the new legislative policy of leniency in the new Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, incorrectly discounts the trial court’s primary sentencing role; a trial court has the option, indeed the duty, to reduce such sentence to one that would not be constitutionally excessive in view of the specific facts regarding the offender’s prior offenses and the fact that the legislature has amended the Habitual Offender Law to provide more lenient punishment for drug offenders who commit crimes after June 15, 2001. State v. Terrell, 858 So. 2d 1282, 2003 La. App. LEXIS 3158 (Nov. 18, 2003), reversed by La. 03-3246, 876 So. 2d 43, 2004 La. LEXIS 1862 (La. June 4, 2004).

2001 La. Acts 403 amended the Habitual Offender Statute, La. Rev. Stat. Ann. § 15:529.1. State v. Robinson, 846 So. 2d 76, 2003 La. App. LEXIS 1018 (Apr. 8, 2003), writ denied by La. 2003-1361, 860 So. 2d 1131, 2003 La. LEXIS 3561 (La. Nov. 26, 2003).

Where defendant committed his crime before the amendment that would have reduced the sentence under La. Rev. Stat. Ann. § 15:529.1, it was proper for the trial court to sentence under the pre-amendment guidelines. State v. Harris, 839 So. 2d 291, 2003 La. App. LEXIS 86 (Jan. 28, 2003), writ denied by La. 2003-0846, 857 So. 2d 474, 2003 La. LEXIS 3178 (La. Oct. 31, 2003).

Court was required to apply the pre-amendment version of La. Rev. Stat. Ann. § 15:529.1; defendant committed his crime before the effective date of the amendment. State v. Simmons, 839 So. 2d 239, 2003 La. App. LEXIS 87 (Jan. 28, 2003), writ denied by La. 2003-0841, 857 So. 2d 473, 2003 La. LEXIS 3175 (La. Oct. 31, 2003).

Amendments to LA. Rev. Stat. Ann. § 15:529.1 embodied in 2001 La. Acts 403, are to have prospective application only. State v. Lewis, 834 So. 2d 528, 2002 La. App. LEXIS 3705 (Nov. 26, 2002).

••• Prospective Operation. — Vacation of defendant’s conviction as a habitual offender was improper where the punishment to have been imposed was that provided by La. Rev. Stat. Ann. § 15:529.1 as it existed on the date that defendant committed the underlying offense. State v. Parker, 871 So. 2d 317, 2004 La. LEXIS 1246 (Apr. 14, 2004).

Defendant was properly sentenced under the Habitual Offender Law in place at the time of his underlying offense; the legislature plainly stated an intention that changes to the sentencing laws would apply prospectively only. State v. Parent, 860 So. 2d 170, 2003 La. App. LEXIS 2948 (Oct. 28, 2003), writ of certiorari denied by La. 2003-0491, 857 So. 2d 472, 2003 La. LEXIS 3172 (La. Oct. 31, 2003), writ denied by La. 2003-3169, 874 So. 2d 171, 2004 La. LEXIS 1820 (La. May 21, 2004).

Defendant’s conviction for possession of cocaine and adjudication as a third felony offender was proper where the amendment to the habitual offender law to lessen the penalty was to have prospective effect only, pursuant to La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(i), as amended by 2001 La. Acts 403. State v. Surry, 855 So. 2d 893, 2003 La. App. LEXIS 2505 (Sept. 24, 2003), writ denied by La. 2003-3118, 874 So. 2d 171, 2004 La. LEXIS 1819 (La. May 21, 2004).

Where defendant’s offense of armed robbery occurred in March 1996, defendant was convicted and adjudicated as a third felony offender in August, 2001, and sentenced in November, 2001, La. Rev. Stat. Ann. § 15:529.1, in effect at the time of the adjudication, was applicable to defendant’s habitual offender status, rather than the habitual offender law in effect at the time of the offense. State v. Orange, 2003 La. App. LEXIS 532 (Mar. 5, 2003), substituted opinion at La. App. 2002-0711, 845 So. 2d 570, 2003 La. App. LEXIS 1081 (La.App. 1 Cir. Apr. 11, 2003).

Pre-amendment version of La. Rev. Stat. Ann. § 15:529.1 applies where the underlying offense is committed before the effective date of 2001 La. Act 403, effective June 15, 2001, even where the sentence is imposed after the effective date of Act 403. State v. Williams, 841 So. 2d 936, 2003 La. App. LEXIS 452 (Feb. 25, 2003).

Court was required to apply the pre-amendment version of La. Rev. Stat. Ann. § 15:529.1; defendant committed his crime before the effective date of the amendment. State v. Simmons, 839 So. 2d 239, 2003 La. App. LEXIS 87 (Jan. 28, 2003), writ denied by La. 2003-0841, 857 So. 2d 473, 2003 La. LEXIS 3175 (La. Oct. 31, 2003).

Amendments to LA. Rev. Stat. Ann. § 15:529.1 embodied in 2001 La. Acts 403, are to have prospective application only. State v. Lewis, 834 So. 2d 528, 2002 La. App. LEXIS 3705 (Nov. 26, 2002).

Defendant’s sentence was not based on the current statutory amendments where those amendments were to have prospective application only; the effective date of the amendment was June 21, 2001 and the offense occurred on August 29, 2000. State v. Hulbert, 832 So. 2d 337, 2002 La. App. LEXIS 3357 (Oct. 30, 2002).

•• Interpretation. — Multiple offender adjudication did not have to be completed prior to defendant serving the sentence imposed on the underlying offense; the statute indicated that the legislature contemplated a multiple offender proceeding could be brought when defendant is not incarcerated. State v. Muhammad, 875 So. 2d 45, 2004 La. LEXIS 1780 (May 25, 2004).

Following a thorough review of the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, as well as the cases of George, State ex. rel. Williams v. Henderson, and State ex. rel. Glynn v. Blackburn, the Supreme Court of Louisiana concludes there is no reason for it to jurisprudentially provide a bright line deadline by which the habitual offender proceeding must be completed; although the statute has been amended on several occasions since its enactment, the legislature has failed to establish such a time frame. State v. Muhammad, 875 So. 2d 45, 2004 La. LEXIS 1780 (May 25, 2004).

Review of La. Rev. Stat. Ann. § 15:529.1 reveals the absence of a prescriptive time period for completion of a habitual offender proceeding. State v. Muhammad, 875 So. 2d 45, 2004 La. LEXIS 1780 (May 25, 2004).

Defendant’s multiple offender adjudication did not have to have been completed prior to his serving the sentence imposed on the underlying offense where he knew from the date of his original sentencing that the state intended to charge him as a multiple offender; within four months of sentencing the first hearing was conducted and he was resentenced as a multiple offender, and the delay occurred when defendant was adjudicated a fourth felony offender although the only bill of information in the record charging him as a multiple felony offender actually charged him as a third felony offender. State v. Muhammad, 875 So. 2d 45, 2004 La. LEXIS 1780 (May 25, 2004).

Leniency of the new Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, occurs where a violent offender must now have committed crimes of violence for three of the four convictions including the last committed felony; the punishment is still enhanced for 20 years or more for the four-time recidivist, but the law is now significantly more lenient with regard to the imposition of the mandatory life sentence. State v. Terrell, 858 So. 2d 1282, 2003 La. App. LEXIS 3158 (Nov. 18, 2003), reversed by La. 03-3246, 876 So. 2d 43, 2004 La. LEXIS 1862 (La. June 4, 2004).

Trial court’s reference to the sentencing review panel as the only avenue for relief for a defendant under the new legislative policy of leniency in the new Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, incorrectly discounts the trial court’s primary sentencing role; a trial court has the option, indeed the duty, to reduce such sentence to one that would not be constitutionally excessive in view of the specific facts regarding the offender’s prior offenses and the fact that the legislature has amended the Habitual Offender Law to provide more lenient punishment for drug offenders who commit crimes after June 15, 2001. State v. Terrell, 858 So. 2d 1282, 2003 La. App. LEXIS 3158 (Nov. 18, 2003), reversed by La. 03-3246, 876 So. 2d 43, 2004 La. LEXIS 1862 (La. June 4, 2004).

Applicable “cleansing period” under the 1995 amendment to the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, was ten years; that period had not elapsed between defendant’s previous conviction in 1991, and the instant 1998 conviction for simple burglary, and since defendant qualified to be sentenced as a habitual offender under § 15:529.1, all of his previous offenses, in 1980, 1981, and 1991, were counted, without regard to the time periods between them. State v. Abram, 832 So. 2d 1050, 2002 La. App. LEXIS 3651 (Nov. 13, 2002).

Defendant’s sentence as an habitual offender after a conviction for attempted murder, based on two prior felony convictions occurring on the same day, was proper; final “conviction” does not require exhaustion of all post-conviction remedies, including an appeal. State v. Johnson, 664 So. 2d 141, 1995 La. App. LEXIS 2745 (Oct. 6, 1995), writ of certiorari denied by La. 95-2988, 669 So. 2d 426, 1996 La. LEXIS 786 (La. Mar. 15, 1996).

La. Rev. Stat. Ann. § 15:529.1, which specifically permits the filing of a multiple offender bill of information at any time, either after conviction or sentence, controls over the general provisions regarding a trial court’s jurisdiction to amend a sentence set forth in La. Code Crim. Proc. arts. 881, 916. State v. Maduell, 326 So. 2d 820, 1976 La. LEXIS 4887 (Jan. 19, 1976).

•• Overbreadth. — La. Rev. Stat. Ann. § 15:529.1(A)(1) of Louisiana’s Habitual Offender Law is not unconstitutionally vague because the only interpretation that a person of ordinary intelligence could make of § 15:529.1(A)(1) is that a second felony offender’s sentence shall be not less than one-third the longest term and not more than twice the longest term prescribed for a first conviction. State v. Briggs, 526 So. 2d 297, 1988 La. App. LEXIS 1150 (May 11, 1988), writ of certiorari denied by 536 So. 2d 1213, 1989 La. LEXIS 355 (La. 1989).

Given that the record of the conviction in the case at bar was introduced, which reflected a defendant’s conviction for armed robbery, and it was shown that the defendant was the same person who had been twice convicted of simple burglary, and the trial judge took judicial notice that the defendant was the same person who had been convicted of armed robbery in his court five weeks before, the defendant was properly determined to be an habitual offender under the provisions of the Habitual Offender Act (Act), La. Rev. Stat. Ann. § 15:529.1; the Act was not vague or ambiguous and it did not violate the constitutional prohibition against cruel and unusual punishment. State v. Lee, 364 So. 2d 1024, 1978 La. LEXIS 5464 (Nov. 13, 1978).

LEGAL ETHICS

• Prosecutorial Conduct. — Defendant specifically claimed that the state did not seek habitual offender adjudication against defendant after defendant’s original conviction following his previously entered, and later withdrawn guilty plea, but did so after defendant was found guilty after trial by jury; the district attorney had great discretionary power to file an habitual offender bill under La. Rev. Stat. Ann. § 15:529.1(D), and the use of the habitual offender law did not create a presumption of prosecutorial vindictiveness. State v. Orange, 2003 La. App. LEXIS 532 (Mar. 5, 2003), substituted opinion at La. App. 2002-0711, 845 So. 2d 570, 2003 La. App. LEXIS 1081 (La.App. 1 Cir. Apr. 11, 2003).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A sentencing judge must use Art. 893 when suspending a sentence in a felony case unless another sentencing provision applies. In the absence of a provision allowing suspension for a particular case, then suspension is not allowed. Opinion No. 85-197, La. Atty. Gen. Op. No. 1985-197; 1985 La. AG LEXIS 594.

Parish, State and Sheriff may use both parish and state inmate labor for public works joint venture (if the state inmate also be in the custody of the Sheriff) inmate volunteers labor, and is not in class of serious offenders ineligible for work: government entities are solitarily liable for torts or crimes committed by prisoners. Opinion No. 89-535, La. Atty. Gen. Op. No. 1989-535; 1989 La. AG LEXIS 418.

Inmates are precluded by La. Rev. Stat. Ann. § 15: 571.3(C) from earning good time if the requirements of sections (C)(1) and (C)(2) are met and the last conviction, for purposes of the Habitual Offender Law, was committed during the stated time periods in section (C)(3)(a) or (b). For the (C)(3)(a) requirement to be met, the sentence must also specifically deny defendant eligibility for good time. If the instant or prior conviction is for a crime listed in section (C)(1)(a)-(r), either conviction may be used to fulfill the (C)(1) requirement. An inmate sentenced on the instant conviction as a habitual offender under La. R.S. 15:529.1 meets the section (C)(2) requirement. Opinion No. 92-577, La. Atty. Gen. Op. No. 1992-577; 1992 La. AG LEXIS 413.

An action for malfeasance is not warranted when a Parish Council refuses to authorize Parish President’s civil suit for recovery of inappropriate payments. Opinion No. 98-383, La. Atty. Gen. Op. No. 1998-383; 1998 La. AG LEXIS 464.

Probation officers are “law enforcement personnel” entitled to unhampered access over bridges and ferries. Opinion No. 01-454A, La. Atty. Gen. Op. No. 2001-454; 2002 La. AG LEXIS 337.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Trial Procedure. 44 La. L. Rev. 301 (November, 1983).

Developments in the Law, 1986-1987: A Faculty Symposium: Criminal Procedure. 48 La. L. Rev. 257 (November, 1987).

Developments in the Law, 1987-1988: A Faculty Symposium: Criminal Procedure. 49 La. L. Rev. 329 (November, 1988).

Article: The Current State of Evidentiary Privileges in Louisiana. 49 La. L. Rev. 733 (January, 1989).

CHAPTER 3-A. SEXUAL OFFENDER LAW.

Section

535. Blood and saliva testing; AIDS and sexually transmitted diseases; victim’s testing and services.

536. Definitions.

537. Sentencing of sexual offenders; serial sexual offenders.

538. Conditions of probation, parole, and suspension or diminution of sentence.

539. Notification by school superintendents of allegations of the commission of a sex offense.

539.1. Forfeited property related to certain sex crimes; exempt property; allocation of forfeited property.

§ 535. Blood and saliva testing; AIDS and sexually transmitted diseases; victim’s testing and services.

A. When a sexual offender is convicted, the court shall order and direct the offender to submit to a blood and saliva test, to be made by qualified physicians or other qualified persons, under such restrictions and direction as the court deems proper.

B. The test must include chemical testing of his blood to determine its genetic markers and of his saliva to determine its secretor status. The court shall order that the results of the test be submitted to the Louisiana Bureau of Criminal Identification and Information.

C. (1) The court shall also order the person convicted of or adjudicated a delinquent for a sexual offense as defined in R.S. 14:42 through 43.3 to submit to a test designed to determine whether the person is infected with a sexually transmitted disease, or is infected with acquired immune deficiency syndrome (AIDS), the human immuno deficiency virus (HIV), HIV-1 antibodies, or any other probable causative agent of AIDS. The procedure or test shall be performed by a qualified physician or other qualified person who shall report any positive result to the Department of Public Safety and Corrections, make the notification of the test results to the victim of the alleged offense, and notify the victim or the parent or custodian of the victim of the offense, regardless of the results.

(2) (a) At the request of the victim, the court shall order the person against whom a bill of information or indictment for a sexual offense as defined in R.S. 14:42 through 43.3 to submit, not later than forty-eight hours after the date on which such bill of information or indictment is presented, to a test designed to determine whether the person is infected with a sexually transmitted disease or is infected with acquired immune deficiency syndrome (AIDS), the human immuno deficiency virus (HIV), HIV-1 antibodies, or any other probable causative agent of AIDS.

(b) The victim may request that the person against whom a bill of information or indictment for a sexual offense as defined in R.S. 14:42 through 43.3 to submit to a follow-up test to determine whether the person is infected with a sexually transmitted disease or is infected with acquired immune deficiency syndrome (AIDS), the human immuno deficiency virus (HIV), HIV-1 antibodies, or any other probable causative agent of AIDS. Upon a finding that the follow-up test is medically appropriate, the court shall order that such person submit to the test.

(c) Any test, pursuant to this Paragraph, shall be performed by a qualified physician or other qualified person. Test results shall be disclosed to the victim and to the person against whom a bill of information or indictment for a sexual offense as defined in R.S. 14:42 through 43.3. If the victim consents, the test results shall be disclosed to anyone authorized by the victim. The test results shall not be disclosed to the court.

D. If the offender tested under the provisions of Subsection C of this Section tests positive for AIDS, HIV, HIV-1 antibodies, or any other probable causative agent of AIDS, the victim shall be provided with HIV testing, if such testing is requested by the victim, or in the case of a minor, by the victim’s parent or legal custodian, at a state hospital or other facility as determined by the Department of Health and Hospitals or as provided by law. If the victim tested under the provisions of this Subsection tests positive for AIDS, HIV, HIV-1 antibodies, or any other probable causative agent of AIDS, the victim shall, upon request, be provided with all of the following services:

(1) Counseling regarding HIV disease.

(2) Referral to appropriate health care and support services. These services shall be provided in accordance with applicable state law and the regulations governing the specific programs under which the services are to be provided. (Acts 1989, No. 194, § 2; Acts 1991, No. 419, § 1; Acts 1993, No. 904, § 1; Acts 2008, No. 678, § 1, eff. Aug. 15, 2008.)

2008 Amendments. — Acts 2008, No. 678, § 1, effective August 15, 2008, substituted “14:42 through 43.3” for “14:42 through 43.4” in (C)(1); and added (C)(2).

CROSS REFERENCES

Louisiana Law. — Conditions of probation, see La. C.Cr.P. Art. 895.

AIDS and sexually transmitted diseases; victim’s testing and services, see La. Ch.C. Art. 908.1.
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CONSTITUTIONAL LAW

• The Judiciary

•• Case or Controversy

••• Constitutionality of Legislation

•••• General Overview. — Discriminatory purpose by the lawmaking body was not proven and no evidence was introduced that the entire legislative body enacted the statutes, La. Rev. Stat. Ann. §§ 14:89, 12:1041, 15:535, 15:536, 15:538, 15:540, 15:542, 15:542.1, 15:543, 15:544, 15:545, and 15:549, for the purpose of discriminating against gay men and lesbians; thus, the statutes were not unconstitutional on equal protection grounds. La. Electorate of Gays & Lesbians, Inc. v. State, 833 So. 2d 1016, 2002 La. App. LEXIS 3689 (Nov. 20, 2002).

TORTS

• Negligence

•• Duty

••• Affirmative Duty to Act

•••• Special Relationships

••••• General Overview. — Victim failed to satisfy his burden of proving that the State had a duty to determine the inmate’s HIV status; had the legislature intended that every inmate be tested for a communicable disease, it would have promulgated a statute to that effect, and would not have provided the specific limitations found in La. Rev. Stat. Ann. § 15:535. Seaman v. Howard, 834 So. 2d 1288, 2002 La. App. LEXIS 4198 (Dec. 30, 2002), writ denied by La. 2003-0340, 841 So. 2d 798, 2003 La. LEXIS 1206 (La. Apr. 21, 2003).

ADMINISTRATIVE LAW & DECISIONS

Administrative Code. — Administration > Authority. LAC 22::XI.101.

Administration > Composition of the Board. LAC 22::XI.103.

Administration > Headquarters. LAC 22::XI.105.

Administration > Powers and Duties of the Board. LAC 22::XI.107.

Attorney General. — The sex offender registration act does not mandate disclosure of a known sex offender living in the neighborhood to prospective homebuyers. Neither does it provide for compensation due to a decrease in property values., OPINION NUMBER 94-332, La. Atty. Gen. Op. No. 1994-332; 1994 La. AG LEXIS 485.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Survey: State Statutes Dealing with HIV and AIDS: A Comprehensive State-by-State Summary (2004 Edition). 13 Law & Sex. 1 (2004).

§ 536. Definitions.

A. For purposes of this Chapter, “sexual offender” means a person who has violated R.S. 14:78 (incest), R.S. 14:78.1 (aggravated incest), R.S. 14:89 (crime against nature), R.S. 14:89.1 (aggravated crime against nature), R.S. 14:93.5 (sexual battery of the infirm) or any provision of Subpart C of Part II, or Subpart A(1) of Part V, of Chapter 1 of Title 14 of the Louisiana Revised Statutes of 1950.

B. For purposes of this Chapter, “serial sexual offender” means a person who has on two or more occasions previously pleaded guilty, nolo contendere, or has been found guilty of violating R.S. 14:42, 42.1, 43, 43.1, 43.2, 43.3, 43.4, 43.5, 78, 78.1, 80, 81, 81.1, 81.2, 89.1, or 107.1(C)(2). (Acts 1989, No. 194, § 2; Acts 1999, No. 1209, § 1, eff. Aug. 15, 1999; Acts 2001, No. 1206, § 1, eff. Aug. 15, 2001; Acts 2012, No. 50, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 50 substituted “R.S. 14:89” for “R.S. 14:89(A)(1)” in (A).

2001 Amendments. — Acts 2001, No. 1206, § 1, effective August 15, 2001, rewrote (A) which read “For purposes of this Chapter, ‘sexual offender’ means a person who has violated any provision of Subpart C of Part II, Subpart B of Part IV, or Subpart A(1) or A(4) of Part V, of Chapter 1 of Title 14 of the Louisiana Revised Statutes of 1950.”

1999 Amendments. — Acts 1999, No. 1209, § 1, effective August 15, 1999, added (B).

CROSS REFERENCES

Louisiana Law. — Conditions of probation, parole, and suspension or diminution of sentence, see La. R.S. 15:538.
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CONSTITUTIONAL LAW

• Equal Protection

•• Scope of Protection. — Discriminatory purpose by the lawmaking body was not proven and no evidence was introduced that the entire legislative body enacted the statutes, La. Rev. Stat. Ann. §§ 14:89, 12:1041, 15:535, 15:536, 15:538, 15:540, 15:542, 15:542.1, 15:543, 15:544, 15:545, and 15:549, for the purpose of discriminating against gay men and lesbians; thus, the statutes were not unconstitutional on equal protection grounds. La. Electorate of Gays & Lesbians, Inc. v. State, 833 So. 2d 1016, 2002 La. App. LEXIS 3689 (Nov. 20, 2002).

CRIMINAL LAW & PROCEDURE

• Sentencing

•• Imposition

••• Factors. — Defendant’s convictions for violations of La. Rev. Stat. Ann. §§ 14:81.2 and 14:81(A) were proper and his sentences appropriate because defendant was a sexual offender as defined in La. Rev. Stat. Ann. § 15:536, and his victims were both children; therefore, the provisions of La. Rev. Stat. Ann. § 15:537, which provided for the denial of good time, and La. Rev. Stat. Ann. § 15:538, which provided for ineligibility for probation, parole, or suspension of sentence unless certain conditions were imposed, were self-executing and were to be implemented by the Louisiana Department of Public Safety and Corrections. State v. Ellis, 880 So. 2d 214, 2004 La. App. LEXIS 1967 (Aug. 18, 2004).

Defendant was the quintessential sexual offender as defined in La. Rev. Stat. Ann. § 15:536. State v. Fuller, 850 So. 2d 909, 2003 La. App. LEXIS 1857 (June 25, 2003).

§ 537. Sentencing of sexual offenders; serial sexual offenders.

A. If a person is convicted of or pleads guilty to, or where adjudication has been deferred or withheld for a violation of R.S. 14:78 (incest), R.S. 14:78.1 (aggravated incest), R.S. 14:80 (felony carnal knowledge of a juvenile), R.S. 14:81 (indecent behavior with juveniles), R.S. 14:81.1 (pornography involving juveniles), R.S. 14:81.2 (molestation of a juvenile or a person with a physical or mental disability), R.S. 14:81.3 (computer-aided solicitation of a minor), R.S. 14:89 (crime against nature), R.S. 14:89.1 (aggravated crime against nature), R.S. 14:93.5 (sexual battery of the infirm), or any provision of Subpart C of Part II of Chapter 1 of Title 14 of the Louisiana Revised Statutes of 1950, and is sentenced to imprisonment for a stated number of years or months, the person shall not be eligible for diminution of sentence for good behavior.

B. The court shall sentence a person who has on two or more occasions previously pleaded guilty, nolo contendere, or has been found guilty of violating R.S. 14:42, 42.1, 43, 43.1, 43.2, 43.3, 43.4, 43.5, 78, 78.1, 80, 81, 81.1, 81.2, 89.1, or 107.1(C)(2) to life imprisonment without the benefit of parole, probation, or suspension of sentence. (Acts 1994, 3rd Ex. Sess., No. 110, § 1; Acts 1999, No. 1209, § 1, eff. Aug. 15, 1999; Acts 2001, No. 1206, § 1, eff. Aug. 15, 2001; Acts 2003, No. 1193, § 1, eff. Aug. 15, 2003; Acts 2008, No. 25, § 2, eff. May 30, 2008; Acts 2008, No. 461, § 2, eff. June 25, 2008; Acts 2008, No. 646, § 2, eff. July 1, 2008; Acts 2012, No. 50, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 50 substituted “R.S. 14:89” for “R.S. 14:89(A)(1)” in (A).

LSLI Session 2011 Regular Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “molestation of a juvenile or a person with a physical or mental disability” for “molestation of a juvenile” in (A). See Acts 2011, No. 67, § 3.

2008 Amendments. — Acts 2008, No. 25, § 2, effective May 30, 2008, inserted “R.S. 14:81.3 (computer-aided solicitation of a minor)” in (A).

Acts 2008, No. 461, § 2, effective June 25, 2008, inserted “R.S. 14:81.3 (computer-aided solicitation of a minor)” in (A).

Acts 2008, No. 646, § 1, effective July 1, 2008, inserted “R.S. 14:81.3 (computer-aided solicitation of a minor)” in (A).

2003 Amendments. — Acts 2003, No. 1193, § 1, effective August 15, 2003, in (A), inserted “R.S. 14:80 (felony carnal knowledge of a juvenile), R.S. 14:81 (indecent behavior with juveniles), R.S. 14:81.1 (pornography involving juveniles), R.S. 14:81.2 (molestation of a juvenile)” following “(aggravated incest),” and deleted “or Subpart (A)(1) of Part V” preceding “Chapter 1 of Title 14.”

2001 Amendments. — Acts 2001, No. 1206, § 1, effective August 15, 2001, rewrote (A) which read “If a person is convicted of or pleads guilty to a violation of any provision of Subpart C of Part II, Subpart B of Part IV, or Subpart A(1) or A(4) of Part V, of Chapter 1 of Title 14 of the Louisiana Revised Statutes of 1950, and is sentenced to imprisonment for a stated number of years or months, the person shall not be eligible for diminution of sentence for good behavior.”

1999 Amendments. — Acts 1999, No. 1209, § 1, effective August 15, 1999, in the section heading inserted “serial sexual offenders”; substituted “person shall not be eligible for diminution of sentence for good behavior” for “sentencing court may deny or place conditions on eligibility for diminution of sentence for good behavior, unless diminution of sentence is prohibited by R.S. 15:571.3(C) or (D)” in (A); added (B); in (C)(1) inserted “(A)” following “R.S. 15:537,” added the second sentence.

Quoted Statutory Material. — Acts 2008, No. 646, § 3, provides that “The provisions of this Act shall supersede the provisions of Act 25 which originated as House Bill No. 770 of this 2008 Regular Session of the Legislature.”

CROSS REFERENCES

Louisiana Law. — Conditions of probation, parole, and suspension or diminution of sentence, see La. R.S. 15:538.

Classification and treatment programs; qualified sex offender programs; reports; earned credits, see La. R.S. 15:828.

Conditions of probation, see La. C.Cr.P. Art. 895.

JUDICIAL DECISIONS

INDEX

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Sex Crimes

••• Sexual Assault

•••• General Overview

• Sentencing

•• Corrections, Modifications & Reductions

••• General Overview

•• Credits

•• Imposition

••• Factors

• Postconviction Proceedings

•• Sex Offenders

••• General Overview

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Sex Crimes

••• Sexual Assault

•••• General Overview. — The court stated that the denial of good behavior time was founded solely on the fact of conviction of one or more of the sex offenses listed in La. Rev. Stat. Ann. § 15:537; the court held that denial of good behavior time was within the trial court’s discretion and did not need to be affirmatively sought by the State. State v. Frith, 711 So. 2d 388, 1998 La. App. LEXIS 737 (Apr. 8, 1998).

• Sentencing

•• Corrections, Modifications & Reductions. — Where the sentencing court applied La. Rev. Stat. Ann. § 15:537 to deny diminution of defendant’s sentence for good behavior, it erred because this statute was passed after the date of defendant’s offense, related to punishment, and altered the defendant’s situation to his disadvantage as per La. Const. art. 1 § 23. Thus, defendant’s sentence was unconstitutional as a violation of the ex post facto prohibition of the federal and state constitutions. State v. Delaughter, 703 So. 2d 1364, 1997 La. App. LEXIS 2863 (Dec. 10, 1997), writ denied by La. 98-0018, 805 So. 2d 201, 1998 La. LEXIS 1113 (La. May 1, 1998).

••• General Overview. — Under La. Rev. Stat. Ann. § 15:537, the trial court is given discretion to deny diminution of sentence for good behavior in cases involving convictions for sexual offenses. State v. Cook, 742 So. 2d 912, 1999 La. App. LEXIS 1871 (June 16, 1999).

•• Credits. — Defendant’s convictions for violations of La. Rev. Stat. Ann. §§ 14:81.2 and 14:81(A) were proper and his sentences appropriate because defendant was a sexual offender as defined in La. Rev. Stat. Ann. § 15:536, and his victims were both children; therefore, the provisions of La. Rev. Stat. Ann. § 15:537, which provided for the denial of good time, and La. Rev. Stat. Ann. § 15:538, which provided for ineligibility for probation, parole, or suspension of sentence unless certain conditions were imposed, were self-executing and were to be implemented by the Louisiana Department of Public Safety and Corrections. State v. Ellis, 880 So. 2d 214, 2004 La. App. LEXIS 1967 (Aug. 18, 2004).

•• Imposition

••• Factors. — La. Rev. Stat. Ann. § 15:537 mandated the denial of good time to a sexual offender such as defendant. State v. Fuller, 850 So. 2d 909, 2003 La. App. LEXIS 1857 (June 25, 2003).

• Postconviction Proceedings

•• Sex Offenders

••• General Overview. — In light of defendant’s willingness to plead guilty to sexual battery and oral sexual battery with the knowledge of the possibility of a life sentence, a trial court’s failure to advise him of the speculative possibilities of future sex offender registration and good time penalties was harmless error. State v. Burnett, 768 So. 2d 783, 2000 La. App. LEXIS 2260 (Oct. 4, 2000), writ denied by La. 2000-3079, 800 So. 2d 864, 2001 La. LEXIS 3689 (La. Nov. 2, 2001).

§ 538. Conditions of probation, parole, and suspension or diminution of sentence.

A. (1) No sexual offender, whose offense involved a minor child, shall be eligible for probation, parole, or suspension of sentence unless, as a condition thereof, the sexual offender is prohibited from engaging in any business activity which provides goods, services, instruction, or care to and requires the offender to engage in a significant amount of direct contact with minor children.

(2) No sexual offender, whose offense involved a minor child, shall be eligible for probation, parole, or suspension of sentence unless, as a condition thereof, the sexual offender is prohibited from engaging in any volunteer work activity which provides goods, services, instruction, or care to or requires the offender to engage in direct contact with minor children. When the volunteer activity does not require the offender to engage in such contact with minor children due to the nature of the volunteer activity, the sex offender shall nonetheless provide notice to the officer or director of the volunteer organization of his status as a convicted sex offender prior to engaging in any volunteer work activity with the organization. No volunteer organization, nor any officer or director thereof, shall be civilly liable for any injury caused by a violation of the provisions of this Subsection.

B. No sexual offender shall be eligible for probation, parole, or suspension of sentence unless, as a condition thereof, the sexual offender is prohibited from engaging in any unsupervised business or volunteer work activity which provides goods, services, instruction, or care to and requires the offender to engage in a significant amount of direct contact with potential victims who are minor children.

C. (1) (a) No sexual offender, whose offense involved a minor child who is twelve years old or younger; or

(b) Who is convicted two or more times of a violation of R.S. 14:42, 42.1, 43, 43.1, 43.2, 43.3, 43.4, 78, 78.1, or 89.1 shall be eligible for probation, parole, or suspension of sentence or diminution of sentence if imposed as a condition by the sentencing court pursuant to R.S. 15:537(A), unless, as a condition thereof, the offender undergoes a treatment plan based upon a mental health evaluation which plan shall effectively deter recidivist sexual offenses by the offender, thereby reducing risk of reincarceration of the offender and increasing safety of the public, and under which the offender may reenter society. Serial sexual offenders sentenced pursuant to R.S. 15:537(B) shall not be eligible for parole, probation, or suspension of sentence.

(2) (a) “Mental health evaluation”, as used in this Subsection, means an examination by a qualified mental health professional with experience in treating sexual offenders.

(b) The treatment plan may include:

(i) The utilization of medroxyprogesterone acetate treatment or its chemical equivalent as a preferred method of treatment.

(ii) A component of defined behavioral intervention if the evaluating qualified mental health professional determines that is appropriate for the offender.

(3) (a) The provisions of this Subsection shall only apply if parole, probation, or suspension or diminution of sentence is permitted by law and the offender is otherwise eligible.

(b) If on probation or subject to a sentence that has been suspended, the offender shall begin medroxyprogesterone acetate or chemically equivalent treatment as ordered by the court or a qualified mental health professional and medical staff.

(c) If medroxyprogesterone acetate or chemically equivalent treatment is part of an incarcerated offender’s treatment plan, the offender shall begin such treatment six weeks prior to release.

(d) The offender shall continue treatments during incarceration and any suspended sentence, probation, or parole, unless it is determined that the treatment is no longer necessary.

(4) Before beginning medroxyprogesterone acetate or chemical equivalent therapy as required by the provisions of this Subsection, the offender shall be informed about the uses and side effects of medroxyprogesterone therapy, and provide the department with a written acknowledgment that he has received this information.

(5) The offender shall be responsible for the costs of the evaluation, the treatment plan, and the treatment.

(6) (a) Chemical treatment pursuant to this Subsection shall be administered by the state through a licensed medical practitioner.

(b) Any physician or qualified mental health professional who acts in good faith in compliance with this Subsection in the administration of treatment shall be immune from civil or criminal liability for his actions in connection with such treatment.

(7) Failure to continue or complete treatment pursuant to this Subsection shall be a ground for revocation of probation, parole, or suspension of sentence. Good time earned may be forfeited pursuant to R.S. 15:571.4.

(8) If an offender voluntarily undergoes a permanent, surgical alternative to hormonal chemical treatment for sex offenders, he shall not be subject to the provisions of this Subsection.

(9) The Department of Public Safety and Corrections shall promulgate rules and regulations to implement the provisions of this Subsection.

D. (1) No sexual offender, whose offense involved a minor child, shall be eligible for probation, parole, or suspension of sentence unless, as a condition thereof, the sexual offender is prohibited from:

(a) Going in, on, or within one thousand feet of the school property of any public or private elementary or secondary school, or the physical presence in any motor vehicle or other means of conveyance owned, leased, or contracted by such school to transport students to or from school or a school-related activity when persons under the age of eighteen years are present on the school property or in a school vehicle.

(b) Going in, on, or within one thousand feet of a day care center, group home, residential home, or child care facility as defined in R.S. 46:1403, a family child day care home as defined in R.S. 46:1441.1, playground, public or private youth center, public swimming pool, or free-standing video arcade facility.

(c) Physically residing within one thousand feet of any public or private elementary or secondary school, day care center, group home, residential home, or child care facility as defined in R.S. 46:1403, a family child day care home as defined in R.S. 46:1441.1, playground, public or private youth center, public swimming pool, or free-standing video arcade facility.

(d) Communicating, either in written or oral form, with the victim or a family member of the victim, unless the victim consents to such communication in writing.

(2) (a) It shall not be a violation of Subsection (D)(1)(a) of this Section if the offender has permission to be present on school premises from the superintendent of the school board in the case of a public school or the principal or headmaster in the case of a private school.

(b) If permission is granted to an offender to be present on public school property by the superintendent for that public school pursuant to this Paragraph, then the superintendent shall notify the principal at least twenty-four hours in advance of the visit by the offender. This notification shall include the nature of the visit and the date and time in which the sex offender will be present in the school. The offender shall notify the office of the principal upon arrival on the school property and upon departing from the school. If the offender is to be present in the vicinity of children, the offender shall remain under the direct supervision of a school official.

(3) For purposes of this Subsection:

(a) “School property” means any property used for school purposes, including but not limited to school buildings, playgrounds, and parking lots.

(b) “Sexual offender” means a person defined as a sex offender in R.S. 15:536(A).

(4) Whoever violates the provisions of this Subsection shall have his probation, parole or suspension of sentence revoked and shall be fined not more than one thousand dollars or imprisoned for not more than six months, or both.

(5) Notwithstanding the provisions of this Subsection, a requirement that a defendant not go in, on, or within one thousand feet of certain premises does not apply to a defendant while the defendant is in or going immediately to or from a:

(a) Community supervision and corrections department office;

(b) Premises at which the defendant is participating in a program, activity or work required as a condition of community supervision;

(c) Residential facility in which the defendant is required to reside as a condition of community supervision, if the facility was in operation as a residence for defendants on community supervision on June 1, 2004; or

(d) Private residence at which the defendant is required to reside as a condition of community supervision.

(6) Any sexual offender, whose offense involved a minor child, and who was placed on probation or was paroled prior to August 15, 2004, and is on probation or parole as of August 15, 2005, shall have the following prohibitions added as conditions of probation and parole pursuant to Code of Criminal Procedure Articles 895 and 896 or R.S. 15:574.4 and 574.7:

(a) Going in, on, or within one thousand feet of the school property of any public or private elementary or secondary school, or the physical presence in any motor vehicle or other means of conveyance owned, leased, or contracted by such school to transport students to or from school or a school-related activity when persons under the age of eighteen years are present on the school property or in a school vehicle.

(b) Going in, on, or within one thousand feet of a day care center, group home, residential home, or child care facility as defined in R.S. 46:1403, a family child day care home as defined in R.S. 46:1441.1, playground, public or private youth center, public swimming pool, or free-standing video arcade facility.

(c) Physically residing within one thousand feet of any public or private elementary or secondary school, day care center, group home, residential home, or child care facility as defined in R.S. 46:1403, a family child day care home as defined in R.S. 46:1441.1, playground, public or private youth center, public swimming pool, or free-standing video arcade facility.

(d) Communicating, either in written or oral form, with the victim or a family member of the victim, unless the victim consents to such communication in writing.

E. (1) In cases where the sexual offender has been convicted of or where adjudication has been deferred or withheld for the perpetration or attempted perpetration of a sex offense as defined in R.S. 15:541 and the victim of that offense is a minor, the court or the committee on parole may, if the department has the equipment and appropriately trained personnel, as an additional condition of probation or parole, authorize the use of truth verification examinations to determine if the sexual offender has violated a condition of probation or parole. If ordered by the court or the committee on parole as a condition of probation or parole, the Department of Public Safety and Corrections, division of probation and parole, is hereby authorized to administer a truth verification examination pursuant to the order of the court or the committee on parole and the provisions of this Subsection.

(2) Any examination conducted pursuant to the provisions of this Subsection shall be subsequent to an allegation that the sexual offender has violated a condition of probation or parole or at the discretion of the probation or parole officer who has reason to believe that the sexual offender has violated a condition of probation or parole.

(3) The truth verification examination shall be conducted by a trained and certified polygraphist or voice stress examiner.

(4) The results of the truth verification examination may be considered in determining the level of supervision and treatment needed by the sexual offender and in the determination of the probation or parole officer as to whether the sexual offender has violated a condition of probation or parole; however, such results shall not be used as evidence in court or by the committee on parole to prove that a violation of a condition of probation or parole has occurred.

(5) The sexual offender may request a second truth verification examination to be conducted by a trained and certified polygraphist or voice stress examiner of his choice. The cost of the second examination shall be borne by the offender.

(6) For purposes of this Subsection:

(a) “Polygraph examination” shall mean an examination conducted with the use of an instrument or apparatus for simultaneously recording cardiovascular pressure, pulse and respiration, and variations in electrical resistance of the skin.

(b) “Truth verification examination” shall include a polygraph examination or a voice stress analysis.

(c) “Voice stress analysis” shall mean an examination conducted with the use of an instrument or apparatus which records psychophysiological stress responses that are present in a human voice when a person suffers psychological stress in response to a stimulus. (Acts 1994, 3rd Ex. Sess., No. 126, § 1; Acts 1995, No. 1265, § 1, eff. June 29, 1995; Acts 1997, No. 746, § 1, eff. Aug. 15, 1997; Acts 1999, No. 525, § 1, eff. Aug. 15, 1999; Acts 1999, No. 1209, § 1, eff. Aug. 15, 1999; Acts 2004, No. 178, § 2, eff. Aug. 15, 2004; Acts 2005, No. 503, § 2, eff. Aug. 15, 2005; Acts 2009, No. 210, § 2, eff. Sept. 1, 2009; Acts 2012, No. 705, § 1, eff. Aug. 1, 2012.)

LSLI 2012 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute changed references to ‘Board of Parole’ to ‘committee on parole’; ‘parole board’ to ‘parole committee’; ‘board’ to ‘committee’; ‘board’s’ to ‘committee’s’; and made other similar changes in R.S. 15:538(E), as amended by Acts 2012, No. 705, § 1.

2012 Amendments. — The 2012 amendment by Act No. 705 added (E).

2009 Amendments. — The 2009 amendment by No. 210 added the (A)(1) designation; deleted “or volunteer work” following “any business” in (A)(1); added (A)(2); substituted “day care center, group home, residential home, or child care facility as defined in R.S. 46:1403, a family child day care home as defined in R.S. 46:1441.1” for “day care facility” in (D)(1)(b), (D)(1)(c), (D)(6)(b) and (D)(6)(c); substituted “R.S. 15:574.4 and 574.7” for “R.S. 15:574.4 and R.S. 15:574.7” in the introductory language of (D)(6); and made related changes.

2005 Amendments. — Acts 2005, No. 503, § 2, effective August 15, 2005, added (D)(6).

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute made minor punctuation changes throughout (D)(1)(a)-(c), and hyphenated “free standing” in (D)(1)(b) and (c), as amended by Acts 2004, No. 178, § 1.

2004 Amendments. — Acts 2004, No. 178, § 2, effective August 15, 2004, added (D).

1999 Amendments. — Acts 1999, No. 525, § 1, effective August 15, 1999, redesignated former (C)(1) as (C)(1)(a) and (b), inserting “or (b) Who” for “or who” following “twelve years old or younger”; and in (3)(b), deleted “or parole” following “probation” and added “or a qualified mental health professional and medical staff” at the end.

Acts 1999, No. 1209, § 1, effective August 15, 1999, in (C)(1) inserted “(A),” added “Serial sexual offenders sentenced pursuant to R.S. 15:537(B) shall not be eligible for parole, probation, or suspension of sentence” at the end.
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•• Scope of Protection. — Discriminatory purpose by the lawmaking body was not proven and no evidence was introduced that the entire legislative body enacted the statutes, La. Rev. Stat. Ann. §§ 14:89, 12:1041, 15:535, 15:536, 15:538, 15:540, 15:542, 15:542.1, 15:543, 15:544, 15:545, and 15:549, for the purpose of discriminating against gay men and lesbians; thus, the statutes were not unconstitutional on equal protection grounds. La. Electorate of Gays & Lesbians, Inc. v. State, 833 So. 2d 1016, 2002 La. App. LEXIS 3689 (Nov. 20, 2002).
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• Sentencing

•• Alternatives

••• General Overview. — Defendant’s convictions for violations of La. Rev. Stat. Ann. §§ 14:81.2 and 14:81(A) were proper and his sentences appropriate because defendant was a sexual offender as defined in La. Rev. Stat. Ann. § 15:536, and his victims were both children; therefore, the provisions of La. Rev. Stat. Ann. § 15:537, which provided for the denial of good time, and La. Rev. Stat. Ann. § 15:538, which provided for ineligibility for probation, parole, or suspension of sentence unless certain conditions were imposed, were self-executing and were to be implemented by the Louisiana Department of Public Safety and Corrections. State v. Ellis, 880 So. 2d 214, 2004 La. App. LEXIS 1967 (Aug. 18, 2004).

•• Imposition

••• Factors. — Under La. Rev. Stat. Ann. § 15:538, the denial of probation, parole, or suspension of the entire sentence for forcible rape was mandatory and self-executing for a sexual offender such as defendant. State v. Fuller, 850 So. 2d 909, 2003 La. App. LEXIS 1857 (June 25, 2003).
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Administrative Code. — Adult and Juvenile Services > Sex Offender Treatment Plan and Program. LAC 22::I.337.

Attorney General. — The governing board for a town governed by the “Lawrason Act” (La. R.S. 33:321 et seq.) may adopt an ordinance designed to regulate the domicile of registered sex offenders within the town’s limits as long as the ordinance does not conflict with state law and does not carry provisions that are more restrictive and/or provide for punishment of any felony offense or carry penalties that are harsher than those provided by state law. Opinion No. 05-0231. 2005 La. AG LEXIS 302.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Ad Hoc Plea Bargaining. 75 Tul. L. Rev. 695 (February, 2001).

§ 539. Notification by school superintendents of allegations of the commission of a sex offense.

The superintendent of each city, parish, or other local public school system or his designee shall notify the local law enforcement agency of any allegation made by a student of the commission of a sex offense as defined in R.S. 15:541. Such notification shall be made by the superintendent within twenty-four hours of the time the student notified the superintendent or other appropriate school personnel, as provided for by rules adopted by each city, parish or other local public school board. (Acts 2003, No. 215, § 1, eff. Aug. 15, 2003; Acts 2007, No. 460, § 4, eff. Jan. 1, 2008.)

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “R.S. 15:541” for “R.S. 15:541(14.1).”

LSLI 2007 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated former R.S. 15:542.2 as R.S. 15:539.

Quoted Statutory Material. — Acts 2007, No. 460, § 4, provides that “The Louisiana State Law Institute is hereby directed to redesignate R.S. 15:542.2 as R.S. 15:539.”

§ 539.1. Forfeited property related to certain sex crimes; exempt property; allocation of forfeited property.

A. When personal property is forfeited under the provisions of R.S. 14:40.3 (Cyberstalking), R.S. 14:46.2 (Human trafficking), R.S. 14:46.3 (Trafficking of children for sexual purposes), R.S. 14:80 (Felony carnal knowledge of a juvenile), R.S. 14:81 (Indecent behavior with juveniles), R.S. 14:81.1 (Pornography involving juveniles), R.S. 14:81.2 (Molestation of a juvenile or a person with a physical or mental disability), R.S. 14:81.3 (Computer-aided solicitation of a minor), and R.S. 14:86 (Enticing persons into prostitution), the district attorney shall authorize a public sale or a public auction conducted by a licensed auctioneer, without appraisal, of that which is not required by law to be destroyed and which is not harmful to the public.

B. (1) The personal property shall be exempt from sale if it was stolen or if the possessor of the property was not the owner and the owner did not know that the personal property was being used in the commission of the crime. If this exemption is applicable, the personal property shall not be released until such time as all applicable fees related to its seizure and storage are paid. An Internet service provider shall not be required to pay seizure or storage fees to secure the release of equipment leased to an offender.

(2) Property subject to forfeiture pursuant to the provisions of this Section shall be exempt from forfeiture when a spouse, co-owner, or interest holder in the property establishes by sworn affidavit executed before a notary public the following:

(a) That he had no knowledge of the commission of the criminal conduct and could not have reasonably known of the conduct.

(b) That he did not consent to the use of property in the commission of the criminal conduct.

(c) That he owns an interest in the property otherwise subject to forfeiture.

(3) The property of an Internet service provider shall be exempt from forfeiture.

(4) Intentionally falsifying information required by the provisions of Paragraph (2) of this Subsection shall subject the affiant to prosecution under the provisions of R.S. 14:125.

C. In addition, the personal property shall be exempt from sale if it is subject to a lien recorded prior to the date of the offense and if the applicable fees related to the property’s seizure and storage are paid by a valid lien holder.

D. The proceeds of the public sale or public auction shall pay the costs of the public sale or public auction, court costs, and fees related to the seizure and storage of the personal property. Any proceeds remaining shall be distributed by the district attorney in the following manner:

(1) Sixty percent to the seizing agency or agencies in an equitable manner.

(2) Twenty percent to the prosecuting agency.

(3) Twenty percent to the criminal court fund of the parish in which the offender was prosecuted. (Acts 2010, No. 763, § 2, eff. Aug. 15, 2010.)

LSLI Session 2011 Regular Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “molestation of a juvenile or a person with a physical or mental disability” for “molestation of a juvenile” in (A). See Acts 2011, No. 67, § 3.

CROSS REFERENCES

Louisiana Law. — Cyberstalking, see La. R.S. 14:40.3.

Human trafficking, see La. R.S. 14:46.2.

Trafficking of children for sexual purposes, see La. R.S. 14:46.3.

Felony carnal knowledge of a juvenile, see La. R.S. 14:80.

Indecent behavior with juveniles, see La. R.S. 14:81.

Pornography involving juveniles, see La. R.S. 14:81.1.

Molestation of a juvenile or a person with a physical or mental disability, see La. R.S. 14:81.2.

Computer-aided solicitation of a minor, see La. R.S. 14:81.3.

CHAPTER 3-B. REGISTRATION OF SEX OFFENDERS, SEXUALLY VIOLENT PREDATORS, AND CHILD PREDATORS.

Section

540. Findings; purpose.

541. Definitions.

541.1. Posting of the National Human Trafficking Resource Center hotline; content; languages; notice; civil penalty.

542. Registration of sex offenders and child predators.

542.1. Notification of sex offenders and child predators.

542.1.1. In person periodic renewal of registration by offenders.

542.1.2. Duty of offenders to notify law enforcement of change of address, residence, or other registration information.

542.1.3. Procedures for offenders convicted or adjudicated under the laws of another state, or military, territorial, foreign, tribal, or federal law; procedures for Louisiana offenders with out-of-state activities.

542.1.4. Failure to register and notify as a sex offender or child predator; penalties.

542.1.5. State Sex Offender and Child Predator Registry; duties of the Louisiana Bureau of Criminal Identification and Information.

542.1.6. [Repealed.]

542.1.7. Court records; disclosure.

542.2. [Redesignated.]

543. Duties of the courts, sheriffs, and the Department of Public Safety and Corrections and the office of juvenile justice; informing the offender of the registration and notification requirements.

543.1. Written notification by the courts; form to be used.

543.2. Sex offenders; emergency situations.

544. Duration of registration and notification period.

545. Duty of law enforcement.

545.1. Duty of interactive computer service.

546. Release of information.

547. Board of Parole.

548. Dissemination policy.

549. Notification of release or escape of inmate.

550. Pilot program; location tracking and crime correlation based electronic monitoring supervision program for certain sex and violent offenders.

551. Harboring or concealing a sexual offender, sexually violent predator, or child predator; penalties.

552. Sexual Predator Apprehension Team.

553. Prohibition of employment for certain sex offenders.

§ 540. Findings; purpose.

A. The legislature finds that sex offenders, sexually violent predators, and child predators often pose a high risk of engaging in sex offenses, and crimes against victims who are minors even after being released from incarceration or commitment and that protection of the public from sex offenders, sexually violent predators, and child predators is of paramount governmental interest. The legislature further finds that local law enforcement officers’ efforts to protect their communities, conduct investigations, and quickly apprehend offenders who commit sex offenses and crimes against victims who are minors, are impaired by the lack of information available to law enforcement agencies about convicted sex offenders, sexually violent predators, and child predators who live within the agency’s jurisdiction, and the penal and mental health components of our justice system are largely hidden from public view and that lack of information from either may result in failure of both systems to meet this paramount concern of public safety. Restrictive confidentiality and liability laws governing the release of information about sex offenders, sexually violent predators, and child predators have reduced willingness to release information that could be appropriately released under the public disclosure laws, and have increased risks to public safety. Persons found to have committed a sex offense or a crime against a victim who is a minor have a reduced expectation of privacy because of the public’s interest in public safety and in the effective operation of government. Release of information about sex offenders, sexually violent predators, and child predators to public agencies, and under limited circumstances to the general public, will further the governmental interests of public safety and public scrutiny of the criminal and mental health systems so long as the information released is rationally related to the furtherance of those goals.

B. Therefore, this state’s policy is to assist local law enforcement agencies’ efforts to protect their communities by requiring sex offenders, sexually violent predators, and child predators to register with state and local law enforcement agencies and to require the exchange of relevant information about sex offenders, sexually violent predators, and child predators among state, local, and federal public agencies and officials and to authorize the release of necessary and relevant information about sex offenders, sexually violent predators, and child predators to members of the general public as provided in this Chapter. (Acts 1992, No. 388, § 1, eff. June 18, 1992; Acts 1997, No. 1147, § 1, eff. July 14, 1997.)

CROSS REFERENCES

Louisiana Law. — Sentences for second and subsequent offenses; certificate of warden or clerk of court in the state of Louisiana as evidence, see La. R.S. 15:529.1.

Parole requirements for certain sex offenders, see La. R.S. 15:574.4.3.

Louisiana Risk Review Panel, see La. R.S. 15:574.22 [Repealed].

Functions, powers, and duties of the bureau; crime laboratory, see La. R.S. 15:578.

Offender notification, see La. R.S. 37:1469.

Conditions of probation, see La. C.Cr.P. Art. 895.
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§ 541. Definitions.

For the purposes of this Chapter, the definitions of terms in this Section shall apply:

(1) “Administration of criminal justice” means performance of any of the following activities: detection, apprehension, detention, pretrial release, post-trial release, prosecution, adjudication, correctional supervision, or rehabilitation of accused persons or criminal offenders. The term also includes criminal identification activities, the collection, storage, and dissemination of criminal history record information, and the compensation of victims of crime.

(2) “Aggravated offense” means a conviction for the perpetration or attempted perpetration of, or conspiracy to commit, any of the following:

(a) Aggravated rape (R.S. 14:42), which shall include convictions for the perpetration or attempted perpetration of, or conspiracy to commit, aggravated oral sexual battery (formerly R.S. 14:43.4, Repealed by Acts 2001, No. 301, § 2) occurring prior to August 15, 2001.

(b) Forcible rape (R.S. 14:42.1).

(c) Simple rape under the provisions of R.S. 14:43(A)(1) and (2).

(d) Sexual battery prosecuted under the provisions of R.S. 14:43.1(C)(2).

(e) Second degree sexual battery (R.S. 14:43.2)

(f) Aggravated kidnapping (R.S. 14:44) of a child who has not attained the age of eighteen years.

(g) Second degree kidnapping (R.S. 14:44.1) of a child who has not attained the age of eighteen years.

(h) Aggravated kidnapping of child (R.S. 14:44.2).

(i) Simple kidnapping (R.S. 14:45) of a child who has not attained the age of eighteen years.

(j) Aggravated incest (R.S. 14:78.1) involving sexual intercourse, second degree sexual battery, oral sexual battery, or when prosecuted under the provisions of R.S. 14:78.1(D)(2).

(k) Molestation of a juvenile or a person with a physical or mental disability prosecuted under the provisions of R.S. 14:81.2(C)(1), (D)(1), or (D)(2).

(l) Aggravated crime against nature (R.S. 14:89.1).

(m) Sexual battery of the infirm (R.S. 14:93.5).

(n) Trafficking of children for sexual purposes (R.S. 14:46.3).

(o) Any offense under the laws of another state, or military, territorial, foreign, tribal, or federal law which is equivalent to the offenses listed in Subparagraphs (a) through (n) of this Paragraph.

(3) “Bureau” means the Louisiana Bureau of Criminal Identification and Information as established in Chapter 6 of this Title.

(4) “Chat room” means any Internet web site through which users have the ability to communicate via text and which allows messages to be visible to all other users or to a designated segment of all other users.

(5) “Child predator” means a person who has been convicted of a criminal offense against a victim who is a minor, as defined in Paragraph (12).

(6) “Child sexual predator” means a person defined as such in accordance with the provisions of R.S. 15:560.1.

(7) “Conviction or other disposition adverse to the subject” means any disposition of charges, except a decision not to prosecute, a dismissal, or an acquittal, except when the acquittal is due to a finding of not guilty by reason of insanity and the person was committed. However, a dismissal entered after a period of probation, suspension, or deferral of sentence shall be considered a disposition adverse to the subject.

(8) “Conviction record” means criminal history record information relating to an incident which has led to a conviction or other disposition adverse to the subject.

(9) “Court determination” means a determination that a person is a sexually violent predator or a determination that a person is no longer a sexually violent predator that shall be made by the sentencing court after receiving a report by the commission.

(10) “Criminal history record information” means information contained in records collected by criminal justice agencies, other than courts, on individuals, consisting of identifiable descriptions and notations of arrests, detention, indictments, information, or other formal criminal charges, and any disposition arising therefrom, including sentences, correctional supervision, and release. The term includes information contained in records maintained by or obtained from criminal justice agencies, other than courts, which records provide individual identification of a person together with any portion of the individual’s record of involvement in the criminal justice system as an alleged or convicted offender, except:

(a) Posters, announcements, or lists for identifying or apprehending fugitives or wanted persons.

(b) Original records of entry maintained by criminal justice agencies to the extent that such records are compiled and maintained chronologically and are accessible only on a chronological basis.

(c) Court indices and records of public judicial proceedings, court decisions, and opinions, and information disclosed during judicial proceedings.

(d) Records of traffic violations which are not punishable by a maximum term of imprisonment of more than ninety days.

(e) Records of any traffic offenses as maintained by the office of motor vehicles for the purpose of regulating the issuance, suspension, revocation, or renewal of drivers’ or other operators’ licenses.

(f) Records of any aviation violation or offenses as maintained by the Department of Transportation and Development for the purpose of regulating pilots or other aviation operators.

(g) Announcements of pardons.

(11) “Criminal justice agency” means:

(a) A court.

(b) A government agency which performs the administration of criminal justice pursuant to a statute or executive order and which allocates a substantial part of its annual budget to the administration of criminal justice.

(12) “Criminal offense against a victim who is a minor” for the purposes of this Chapter means conviction for the perpetration or attempted perpetration of or conspiracy to commit any of the following offenses:

(a) A violation of R.S. 14:44, 44.1, 44.2, 45, 45.1, 46, or 46.1 when the victim is under eighteen years of age and the defendant is not the parent of the victim.

(b) A violation of any of the following provisions when the victim is under eighteen years of age: R.S. 14:82.1, 84(1), (3), (5), or (6), or 86, or R.S. 23:251(A)(4).

(c) A violation of R.S. 14:83, 83.1, 83.2, or 282 when the prostitution involves persons under the age of eighteen years.

(d) Any conviction for an offense under the laws of another state, or military, territorial, foreign, tribal, or federal law which is equivalent to the offenses listed in Subparagraphs (a), (b), and (c) of this Paragraph.

(13) “Disposition” means the formal conclusion of a criminal proceeding at whatever stage it occurs in the criminal justice system.

(14) “Dissemination” means disclosing criminal history record information or disclosing the absence of criminal history record information to any person or agency outside the agency possessing the information, subject to the following exceptions:

(a) When criminal justice agencies jointly participate in the maintenance of a single recordkeeping department as an alternative to maintaining separate records, the furnishing of information by that department to personnel of any participating agency.

(b) The furnishing of information by any criminal justice agency to another for the purpose of processing a matter through the criminal justice system, such as a police department providing information to a prosecutor for use in preparing a charge.

(c) The reporting of an event to a recordkeeping agency for the purpose of maintaining the record.

(14.1), (14.2) Repealed by Acts 2008, No. 672, § 5, effective August 15, 2008.

(15) “Instant message address” means an identifier that allows a person to communicate with another person using the Internet.

(16) “Institution of postsecondary education” means any public or private institution of postsecondary education in the state licensed by the Board of Regents under the provisions of R.S. 17:1808 or each proprietary school licensed by the Board of Regents under the provisions of R.S. 17:3141.4.

(17) “Interactive computer service” means any information service, system, or access software provider that offers users the capability for generating, acquiring, storing, transforming, processing, retrieving, utilizing, or making available information, including a service or system that provides or enables computer access by multiple users to a computer server, including specifically a service or system that provides access to the Internet and such systems operated or services offered by libraries or educational institutions.

(18) “Mental abnormality” means a congenital or acquired condition of a person that affects the emotional or volitional capacity of the person in a manner that predisposes that person to the commission of criminal sexual acts to a degree that makes the person a menace to the health and safety of others. Nothing in this definition is intended to supersede or apply to the definitions found in R.S. 14:10 or R.S. 14:14 in reference to criminal intent or insanity.

(19) “Nonconviction data” consists of all criminal history record information relating to an incident which has not led to a conviction or other disposition adverse to the subject, and for which proceedings are no longer actively pending. There shall be a rebuttable presumption that proceedings are no longer actively pending if more than one year has elapsed since arrest, citation, or service of warrant and no disposition has been entered.

(20) “Online identifier” means any electronic e-mail address, instant message name, chat name, social networking name, or other similar Internet communication name.

(20.1) “Out-of-state offender” means any offender convicted or adjudicated in any court system, other than a court in this state, of any offense having elements equivalent to a “sex offense” or a “criminal offense against a victim who is a minor”, as defined in this Section.

(20.2) “Out-of-state offense” means any offense, as defined by the laws of any jurisdiction other than the state of Louisiana, the elements of which are comparable to a Louisiana “sex offense” or “criminal offense against a victim who is a minor”, as defined in this Section.

(21) “Predatory” means an act directed at a stranger or a person with whom a relationship has been established or promoted for the primary purpose of victimization.

(22) “Residence” means a dwelling where an offender regularly resides, regardless of the number of days or nights spent there. For those offenders who lack a fixed abode or dwelling, “residence” shall include the area or place where the offender habitually lives, including but not limited to a rural area with no address or a shelter.

(23) “School” includes any public or nonpublic school which the person attends, including but not limited to institutions of postsecondary education.

(24) (a) “Sex offense” means deferred adjudication, adjudication withheld, or conviction for the perpetration or attempted perpetration of or conspiracy to commit human trafficking when prosecuted under the provisions of R.S. 14:46.2(B)(2) or (3), R.S. 14:46.3 (trafficking of children for sexual purposes), R.S. 14:78 (incest), R.S. 14:78.1 (aggravated incest), R.S. 14:89 (crime against nature), R.S. 14:89.1 (aggravated crime against nature), R.S. 14:89.2(B)(3) (crime against nature by solicitation), R.S. 14:80 (felony carnal knowledge of a juvenile), R.S. 14:81 (indecent behavior with juveniles), R.S.14:81.1 (pornography involving juveniles), R.S. 14:81.2 (molestation of a juvenile or a person with a physical or mental disability), R.S. 14:81.3 (computer-aided solicitation of a minor), R.S. 14:81.4 (prohibited sexual conduct between an educator and student), R.S. 14:92(A)(7) (contributing to the delinquency of juveniles), R.S. 14:93.5 (sexual battery of the infirm), R.S. 14:106(A)(5) (obscenity by solicitation of a person under the age of seventeen), R.S. 14:283 (video voyeurism), R.S. 14:41 (rape), R.S. 14:42 (aggravated rape), R.S. 14:42.1 (forcible rape), R.S. 14:43 (simple rape), R.S. 14:43.1 (sexual battery), R.S. 14:43.2 (second degree sexual battery), R.S. 14:43.3 (oral sexual battery), R.S. 14:43.5 (intentional exposure to AIDS virus), or a second or subsequent conviction of R.S. 14:283.1 (voyeurism), committed on or after June 18, 1992, or committed prior to June 18, 1992, if the person, as a result of the offense, is under the custody of the Department of Public Safety and Corrections on or after June 18, 1992. A conviction for any offense provided in this definition includes a conviction for the offense under the laws of another state, or military, territorial, foreign, tribal, or federal law which is equivalent to an offense provided for in this Chapter, unless the tribal court or foreign conviction was not obtained with sufficient safeguards for fundamental fairness and due process for the accused as provided by the federal guidelines adopted pursuant to the Adam Walsh Child Protection and Safety Act of 2006.

(b) For purposes of this Chapter, “sex offense” shall include deferred adjudication, adjudication withheld, or conviction for the perpetration or attempted perpetration of or conspiracy to commit aggravated oral sexual battery (formerly R.S. 14:43.4, Repealed by Acts 2001, No. 301, §2) occurring prior to August 15, 2001.

(25) “Sexual offense against a victim who is a minor” means a conviction for the perpetration or attempted perpetration of, or conspiracy to commit, any of the following:

(a) Sexual battery (R.S. 14:43.1) when the victim is under the age of eighteen, except when prosecuted under the provisions of R.S. 14:43.1(C)(2).

(b) Oral sexual battery (R.S. 14:43.3).

(c) Human trafficking when prosecuted under the provisions of R.S. 14:46.2(B)(3).

(d) Aggravated incest (R.S. 14:78.1) under the circumstances not listed as those which constitute an “aggravated offense” as defined in this Section.

(e) Pornography involving juveniles (R.S. 14:81.1).

(f) Molestation of a juvenile or a person with a physical or mental disability (R.S. 14:81.2), except when prosecuted under the provisions of R.S. 14:81.2(C)(1), (D)(1), or (D)(2).

(g) Computer-aided solicitation of a minor (R.S. 14:81.3).

(h) Prostitution; persons under seventeen (R.S. 14:82.1).

(i) Enticing minors into prostitution (R.S. 14:86).

(j) Pandering in violation of R.S. 14:84(1), (3), (5), and (6).

(k) Soliciting for prostitutes when the persons being solicited for prostitution are under the age of eighteen years (R.S. 14:83).

(l) Inciting prostitution when the prostitution involves persons under the age of eighteen years (R.S. 14:83.1).

(m) Promoting prostitution when the prostitution being promoted involves persons under the age of eighteen years (R.S. 14:83.2).

(n) Operation of places of prostitution when the prostitution involves persons under the age of eighteen years (R.S. 14:282).

(o) Any conviction for an offense under the laws of another state, or military, territorial, foreign, tribal, or federal law which is equivalent to the offenses listed in Subparagraphs (a) through (n) of this Paragraph.

(26) “Sexual predator commission,” the commission, means an advisory panel containing not less than two nor more than three physicians who are licensed to practice medicine in Louisiana, who have been in the actual practice of medicine for not less than three consecutive years immediately preceding the appointment, and who are qualified by training or experience in forensic evaluations of sex offenders. The court may appoint, in lieu of one physician, a psychologist who is licensed to practice psychology in Louisiana, who has been engaged in the practice of clinical or counseling psychology for not less than three consecutive years immediately preceding the appointment, and who is qualified by training or experience in forensic evaluations of sex offenders. A list of qualified physicians and psychologists shall be provided to the court by the Department of Health and Hospitals.

(27) “Sexually violent predator” means a person who has been convicted of a sex offense as defined in Paragraph (24) of this Section and who has a mental abnormality or anti-social personality disorder that makes the person likely to engage in predatory sexually violent offenses as determined by the sentencing court upon receipt and review of relevant information including the recommendation of the sexual predator commission as defined in Paragraph (26) of this Section.

(28) “Social networking web site” means an Internet web site that:

(a) Allows users to create web pages or profiles about themselves that are available publicly or available to other users; or

(b) Offers a mechanism for communication among users, such as a forum, chat room, electronic e-mail, or instant messaging.

(29) “Student at an institution of postsecondary education” means a person who is enrolled in and attends, on a full-time or part-time basis, any course of academic or vocational instruction conducted at an institution of postsecondary education.

(30) (a) “Worker” or “employee” means a person who engages in or who knows or reasonably should know that he will engage in any type of occupation, employment, work, or volunteer service on a full-time or part-time basis, with or without compensation, within this state for more than seven consecutive days, or an aggregate of thirty days or more in a calendar year.

(b) The term includes but is not limited to:

(i) A person who is self-employed.

(ii) An employee or independent contractor.

(iii) A paid or unpaid intern, extern, aide, assistant, or volunteer. (Acts 1992, No. 388, § 1, eff. June 18, 1992; Acts 1997, No. 1147, § 1, eff. July 14, 1997; Acts 1999, No. 594, § 1, eff. Aug. 15, 1999; Acts 2001, No. 1206, § 1, eff. Aug. 15, 2001; Acts 2003, No. 215, § 1, eff. Aug. 15, 2003; Acts 2003, No. 574, § 1, eff. Aug. 15, 2003; Acts 2003, No. 690, § 2, eff. Aug. 15, 2003; Acts 2004, No. 147, § 1, eff. Aug. 15, 2004; Acts 2004, No. 888, § 2, eff. Aug. 15, 2004; Acts 2006, No. 186, § 2, eff. June 2, 2006; Acts 2006, No. 204, § 1, eff. Aug. 15, 2006; Acts 2007, No. 460, § 2, eff. Jan. 1, 2008; Acts 2008, No. 273, § 1, eff. Aug. 15, 2008; Acts 2008, No. 462, § 1, eff. June 25, 2008; Acts 2008, No. 672, §§ 2, 5, eff. Aug. 15, 2008; Acts 2008, No. 816, §§ 1-3, eff. Aug. 15, 2008; Acts 2010, No. 387, § 2, eff. Aug. 15, 2010; Acts 2010, No. 400, § 1, eff. Aug. 15, 2010; Acts 2011, No. 223, § 2, eff. Aug. 15, 2011; Acts 2012, No. 50, § 1, eff. Aug. 1, 2012; Acts 2012, No. 446, § 2, eff. August 1, 2012; Acts 2012, No. 536, § 1, eff. June 5, 2012.)

Editor’s Notes. — Acts 2008, No. 273, § 1 and No. 816, § 3, provide that the Louisiana State Law Institute is directed to alphabetize the definitions in R.S. 15:541.

2012 Amendments. — The 2012 amendment by Act No. 50 redesignated former (2)(o) and (2)(n) as (2)(n) and (2)(o); and in present (2)(o), deleted “conviction for an” preceding “offense under” and substituted “Subparagraphs (a) through (n)” for “Subparagraphs (a) through (m).”

The 2012 amendment by Act No. 446 inserted (12)(c) and (25)(k) through (25)(n); redesignated former (12)(c) as (12)(d); substituted “Subparagraphs (a), (b), and (c)” for “Subparagraphs (a) and (b)” in present (12)(d); redesignated former (25)(l) as (25)(o); and substituted “Subparagraphs (a) through (n)” for “Subparagraphs (a) through (k)” in present (25)(o).

The 2012 amendment by Act No. 536, in (2)(k) and (25)(f), inserted “or a person with a physical or mental disability” and substituted “R.S. 14:81.2(C)(1), (D)(1), or (D)(2)” for “R.S. 14:81.2(D)(1).”

LSLI Session 2011 Regular Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “molestation of a juvenile or a person with a physical or mental disability” for “molestation of a juvenile” in (24)(a) and (25)(f). In addition, the LSLI substituted “R.S. 14:81.2(D)(1)” for “R.S. 14:81.2(E)(1)” in (2)(k) and (25)(f). See Acts 2011, No. 67, § 3.

2011 Amendments. — The 2011 amendment by No. 223 added “R.S. 14:89.2(B)(3) (crime against nature by solicitation)” in (24)(a).

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Lousiana State Law Institute merged (24)(a), as amended by Acts 2010, No. 387, § 1, with (24)(a), as amended by Acts 2010, No. 400, § 1. In addition, the LSLI redesignated (2)(n), (31) and (32) as amended by Acts 2010, No. 400, § 1, as (2)(o), (20.1) and (20.2) and made stylistic changes.

2010 Amendments. — The 2010 amendment by No. 387 added (2)(n); substituted “R.S. 14:44, 44.1, 44.2, 45, 45.1, 46, or 46.1” for “Subpart D of Part II of Chapter 1 of Title 14 of the Louisiana Revised Statutes of 1950” in (12)(a); added “human trafficking when prosecuted under the provisions of R.S. 14:46.2(B)(2) or (3), R.S. 14:46.3 (trafficking of children for sexual purposes)” in (24); and substituted “when prosecuted under the provisions of R.S. 14:46.2(B)(3)” for “(R.S. 14:46.2(B)(2)” in (25)(c).

The 2010 amendment by No. 400 added “which shall include convictions for the perpetration or attempted perpetration of, or conspiracy to commit, aggravated oral sexual battery (formerly R.S. 14:43.4, Repealed by Acts 2001, No. 301, § 2) occurring prior to August 15, 2001” in (2)(a); added (2)(n) and (12)(c); added the (24)(a) designation; substituted “R.S. 14:41 (rape), R.S. 14:42 (aggravated rape), R.S. 14:42.1 (forcible rape), R.S. 14:43 (simple rape), R.S. 14:43.1 (sexual battery), R.S. 14:43.2 (second degree sexual battery), R.S. 14:43.3 (oral sexual battery), R.S. 14:43.5 (intentional exposure to AIDS virus)” for “any provision of Subpart C of Part II of Chapter 1 of Title 14 of the Louisiana Revised Statutes of 1950” in (24)(a); and added (24)(b), (25)(l), (31) and (32).

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute alphabetized the definitions of R.S. 15:541. In addition, the LSLI substituted “solicitation of a minor” for “solicitation of a juvenile” in (24); the LSLI substituted “Paragraph (24)” for “Paragraph (14.1)” and substituted “Paragraph (26)” for “Paragraph (15)” in (27). The LSLI also merged (25), as amended by Acts 2008, No. 672, § 1 with (25), as amended by Acts 2008, No. 816, § 1. The LSLI changed internal references to reflect changes made in the section as well as minor stylistic changes.

2008 Amendments. — Acts 2008, No. 273, § 1, effective August 15, 2008, added (23) through (26).

Acts 2008, No. 462, § 1, effective June 25, 2008, rewrote (1).

Acts 2008, No. 672, §§ 2 and 5, effective August 15, 2008, inserted (12) and (13) and deleted (18) through (20); alphabetized the remaining definitions; added (24) and (25); in (20), substituted “Paragraph (17)” for “Paragraph (14.1),” and substituted “Paragraph (19)” for “Paragraph (15).”

Acts 2008, No. 816, §§ 1 and 2, effective August 15, 2008, deleted (14.2)(k); inserted (1)(d); inserted (1)(k); and redesignated the remaining subsections accordingly; added “or when prosecuted under the provisions of R.S. 14:78.1(D)(2)” and made a related stylistic change in (1)(i); rewrote (14.1); added “except when prosecuted under the provisions of R.S. 14:43.1(C)(2)” in (14.2)(a); and added “except when prosecuted under the provisions of R.S. 14:81.2(E)(1)” in (14.2)(f).

2007 Amendments. — Acts 2007, No. 460, § 2, effective January 1, 2008, added (1)(c)-(k); added (14.2); added (22); substituted “means a conviction for the perpetration or attempted perpetration of, or conspiracy to commit, any of the following” for “refers to any offense” in (1); substituted “Aggravated rape (R.S. 14:42)” for “Where the offender engages in sexual acts involving penetration with any victim through the use of force or threats of serious violence” in (1)(a); and substituted “Forcible rape (R.S. 14:42.1)” for “Where the offender engages in sexual acts involving penetration of victims under the age of fourteen” in (1)(b); added “or conspiracy to commit any of the following offenses” to the end of (9); substituted “R.S. 14:82.1, 84(1), (3), (5), or (6) or 86, or R.S. 23:251(A)(4)” for “R.S. 14:82, R.S. 14:82.1, R.S. 14:83, R.S. 14:84(1), (3), (5) or (6), R.S. 14:86, a sex offense as defined in Paragraph (14.1) of this Section or R.S. 23:251(A)(4)” in (9)(b); in (14.1), inserted “or military, territorial, foreign, tribal” following “another state” and added “unless the tribal court ... Safety Act of 2006”; in (20)(a), inserted “or ‘employee”’ preceding “means a person,” and substituted “seven consecutive days, or an aggregate of thirty days or more” for “fourteen days, or for more than an aggregate period exceeding thirty days”; and in (21), substituted “an offender” for “a sex offender” and added the last sentence.

2006 Amendments. — Acts 2006, No. 186, § 2, effective June 2, 2006, added (3.1).

Acts 2006, No. 204, § 1, effective August 15, 2006, added (21).

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute changed “Voyeurism” to lowercase in paragraph (14.1), as amended by Acts 2004, No. 888, § 1.

2004 Amendments. — Acts 2004, No. 147, § 1, effective August 15, 2004, substituted “age of fourteen” for “age of twelve” in (1)(b).

Acts 2004, No. 888, § 2, effective August 15, 2004, inserted “a second or subsequent conviction of R.S. 14:283.1 (Voyeurism)” in (14.1).

2003 Amendments. — Acts 2003, No. 215, § 1, effective August 15, 2003, added (18) through (20).

Acts 2003, No. 574, § 1, effective August 15, 2003, added (18).

Acts 2003, No. 690, § 2, effective August 15, 2003, inserted “R.S 14:283 (video voyeurism)” following “battery of the infirm” in (14.1).

2001 Amendments. — Acts 2001, No. 1206, § 1, effective August 15, 2001, rewrote (9)(b), which read: “A violation of any of the following provisions when the victim is under eighteen years of age: R.S. 14:82, R.S. 14:82.1, R.S. 14:83, R.S. 14:84 (1), (3), (5), or (6), R.S. 14:86, R.S. 15:542(E), or R.S. 23:251 (A)(4)”; added (14.1); in (16), substituted “Paragraph (14.1) of this Section” for “R.S. 15:542 (E)” and added “of this Section” to the end.

1999 Amendments. — Acts 1999, No. 594, § 1, effective August 15, 1999, added (17).

Quoted Statutory Material. — Acts 2007, No. 460, §§ 5 and 6, provide that “If any provision of this Act or the application thereof is held invalid, such invalidity shall not affect other provisions or applications of this Act which can be given effect without the invalid provisions or applications, and to this end the provisions of this Act are hereby declared severable. The provisions of this Act shall apply to all persons convicted of a sex offense or a criminal offense against a victim who is a minor, as defined in R.S. 15:541, regardless of the date of conviction, with the exception of those persons required to register under previous provisions of law whose obligations to register have been fulfilled and extinguished by operation of law. Any person under an obligation to register as of the effective date of this Act shall comply with the requirements contained in this Act and shall be given credit for having fulfilled their obligations to register for the length of time equal to their previous registration in compliance with law.”

Acts 2006, No. 186, §§ 4 and 5, provide that “The provisions of this Act shall not be interpreted to render any determination made by a sexual predator commission prior to the effective date of this Act as invalid nor shall it be interpreted as relieving the sex offender from the effects or obligations of that determination. The provisions of this Act shall apply to any sex offender who is convicted on or after August 15, 2006, or who is released from the custody of the Department of Public Safety and Corrections on or after August 15, 2006, on the expiration of his sentence, on an order of the Board of Parole, or by virtue of diminution of sentence.”

Acts 2010, No. 400, § 2, provides that “It is the intent of this legislature to require persons convicted of aggravated oral sexual battery prior to the repeal of R.S. 14:43.4 by Act 301 of 2001 R.S. to comply with all registration and notification requirements of Chapter 3-B of Title 15.”

Acts 2011, No. 223, § 3, provides that “The provisions of this Act [Acts 2011, No. 223] shall only apply to those persons convicted on or after August 15, 2011.”

CROSS REFERENCES

Louisiana Law. — [Effective December 31, 2014] Forty-First Judicial District, see La. R.S. 13:621.41 [Repealed].

[Effective until December 31, 2014] Allotment of cases among judges; holding of preliminary examination not ground for recusation, see La. R.S. 13:1343.

Computer-aided solicitation of a minor, see La. R.S. 14:81.3.

Crime against nature by solicitation, see La. R.S. 14:89.2.

Unlawful presence of a sex offender, see La. R.S. 14:91.2.

Unlawful participation in a child-related business, see La. R.S. 14:91.3.

Contributing to the endangerment of a minor, see La. R.S. 14:91.4.

Unlawful use or access of social media, see La. R.S. 14:91.5.

Possession of firearm or carrying concealed weapon by a person convicted of certain felonies, see La. R.S. 14:95.1.

Video voyeurism; penalties, see La. R.S. 14:283.

Medical, psychological, psychiatric examination of certain victims under age eighteen; polygraph examinations; prohibition, see La. R.S. 15:241.

Sentences for second and subsequent offenses; certificate of warden or clerk of court in the state of Louisiana as evidence, see La. R.S. 15:529.1.

Notification by school superintendents of allegations of the commission of a sex offense, see La. R.S. 15:539.

Registration of sex offenders and child predators, see La. R.S. 15:542.

Notification of sex offenders and child predators, see La. R.S. 15:542.1.

In person periodic renewal of registration by offenders, see La. R.S. 15:542.1.1.

Written notification by the courts; form to be used, see La. R.S. 15:543.1.

Sex offenders; emergency situations, see La. R.S. 15:543.2.

Duration of registration and notification period, see La. R.S. 15:544.

Pilot program; location tracking and crime correlation based electronic monitoring supervision program for certain sex and violent offenders, see La. R.S. 15:550.

Definitions, see La. R.S. 15:560.1.

Applicability, see La. R.S. 15:561.1.

Diminution of sentence for good behavior, see La. R.S. 15:571.3.

Pilot program; Lafourche Parish Pretrial Home Incarceration Program; electronic monitoring, see La. R.S. 15:571.35.1.

Powers of governor to grant reprieves and pardons; automatic pardon for first offender; payment of court costs required, see La. R.S. 15:572.

Board of Parole; membership; qualifications; vacancies; compensation; domicile; venue; meetings; quorum; panels; powers and duties; transfer of property to board; representation of applicants before the board; prohibitions, see La. R.S. 15:574.2.

Parole; eligibility, see La. R.S. 15:574.4.

Decisions of Board of Parole; nature, order, and conditions of parole; rules of conduct; infectious disease testing, see La. R.S. 15:574.4.2.

Parole requirements for certain sex offenders, see La. R.S. 15:574.4.3.

Revocation of parole for violation of condition; board panels; return to custody hearing; duration of reimprisonment and reparole after revocation; credit for time served; revocation for a technical violation, see La. R.S. 15:574.9.

Provision of information to protect children, see La. R.S. 15:587.1.

Reentry preparation program; establishment, see La. R.S. 15:827.1.

Classification and treatment programs; qualified sex offender programs; reports; earned credits, see La. R.S. 15:828.

Community resource centers; participation; conditions, see La. R.S. 15:833.1.

Inmates who may not be assigned to J. Levy Dabadie Correctional Center, see La. R.S. 15:893.1.

[Effective if and when sufficient funds are appropriated for such purposes] Eligibility for participation, see La. R.S. 15:974.

Inmate eligibility for program; prohibitions, see La. R.S. 15:1199.7.

School buses for transportation of students; employment of bus operators; alternative means of transportation; improvement of school bus turnarounds, see La. R.S. 17:158.

Criminal background checks, see La. R.S. 40:1664.8.

Records of violations of municipal ordinances and of state statutes classified as a misdemeanor or felony, see La. R.S. 44:9.

Bail hearing for certain sex offenders; detention, see La. C.Cr.P. Art. 330.2.

AIDS testing of the accused, see La. C.Cr.P. Art. 499.

Subpoena duces tecum regarding sex offenses against victims who are minors, see La. C.Cr.P. Art. 732.1.

Suspension and deferral of sentence and probation in felony cases, see La. C.Cr.P. Art. 893.

Notice to victim for sentencing, see La. C.Cr.P. Art. 894.3.

Conditions of probation, see La. C.Cr.P. Art. 895.

Violation hearing; sanctions, see La. C.Cr.P. Art. 900.

Informing the child of sex offender registration and notification requirements; form, see La. Ch.C. Art. 884.1.
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CRIMINAL LAW & PROCEDURE

• Interrogation

•• Voluntariness. — Where defendant was detained, and the officer asked him if he had any contraband to declare, defendant’s statement that he had a gun and a wad of money, which the police found contained an envelope with Valium, should have been suppressed on the ground that the State could not prove that the statement was voluntary because the officer’s defective Miranda warning misled defendant about his right to remain silent and the consequences of a waiver. State v. Watkins, 526 So. 2d 357, 1988 La. App. LEXIS 1083 (May 12, 1988).

Uncontroverted testimony of police officers that the statement was freely given, in addition to a written statement that defendant understood his rights and waived them, in the absence of any evidence to the contrary, indicated that defendant’s statement was voluntarily and intelligently given. State v. Evans, 317 So. 2d 168, 1975 La. LEXIS 4438 (July 25, 1975).

• Pretrial Motions & Procedures

•• Suppression of Evidence. — Trial judge did not err in refusing to suppress two recorded statements made by a defendant to the police after being advised of her Miranda rights on the charge of cruelty to a juvenile because the statements were freely and voluntarily given pursuant to La. Rev. Stat. Ann. § 15:451 in spite of their closeness in time to the death and funeral of her four-year-old son. State v. Wilson, 469 So. 2d 1087, 1985 La. App. LEXIS 8612 (May 8, 1985), writ of certiorari denied by 475 So. 2d 778, 1985 La. LEXIS 9486 (La. 1985).

• Witnesses

•• Impeachment. — Admission by a husband that he had been living with his wife during a time when she was receiving welfare benefits did not constitute a confession because it did not evince criminal intent; thus, even if La. Rev. Stat. Ann. § 15:541 was applicable to confessions of guilt by witnesses in criminal prosecutions, it was not applicable to the husband’s admission. State v. Coleman, 390 So. 2d 865, 1980 La. LEXIS 9077 (Nov. 10, 1980).

• Postconviction Proceedings

•• Sex Offenders

••• General Overview. — Trial court failed to advise defendant, convicted of a sex offense as defined in La. Rev. Stat. Ann. § 15:541(14.1), that defendant had to register as a sex offender as required by La. Rev. Stat. Ann. § 15:540 et seq., and the matter was remanded for the trial court to provide defendant with notice of the registration requirement under La. Rev. Stat. Ann. § 15:542, and a copy of the notice and evidence of delivery was to be filed in the record pursuant to La. Rev. Stat. Ann. § 15:543(A). State v. Ward, 903 So. 2d 480, 2005 La. App. LEXIS 1084 (Apr. 26, 2005), writ denied by La. 2005-1718, 925 So. 2d 533, 2006 La. LEXIS 930 (La. Mar. 17, 2006).

Where defendant was charged and convicted of a sex offense and was required to register as such, but the trial judge did not provide written notification of the registration requirement of La. Rev. Stat. Ann. § 15:542, the case was remanded to the trial court to send written notice to defendant of the registration requirement and to file a copy of the notice in the record. State v. Williams, 862 So. 2d 108, 2003 La. App. LEXIS 3136 (Nov. 12, 2003), writ denied by La. 2004-0051, 874 So. 2d 171, 2004 La. LEXIS 1821 (La. May 21, 2004).

TREATISES AND LAW REVIEWS

General Law Reviews. — Article: On Statutory Rape, Strict Liability, and the Public Welfare Offense Model. 53 Am. U.L. Rev. 313 (December, 2003).

§ 541.1. Posting of the National Human Trafficking Resource Center hotline; content; languages; notice; civil penalty.

A. All of the following establishments shall be required to post information regarding the National Human Trafficking Resource Center hotline:

(1) Every massage parlor, spa, or hotel that has been found to be a public nuisance for prostitution as set forth in R.S. 13:4711.

(2) Every strip club or other sexually-oriented business as set forth in R.S. 37:3558(C).

(3) Every highway truck stop or highway rest stop.

B. (1) Such information shall be posted prominently both inside and outside the premises described in Subsection A of this Section.

(2) Such posting shall be no smaller than eight and one-half inches by eleven inches and shall contain the following wording in bold typed print of not less than fourteen-point font:

“If you or someone you know is being forced to engage in any activity and cannot leave, whether it is commercial sex, housework, farm work, or any other activity, call the National Human Trafficking Resource Center hotline at 1-888-373-7888 to access help and services.

The victims of human trafficking are protected under U.S. law and the laws of Louisiana.

The hotline consists of the following services:

(a) Available 24 hours a day, 7 days a week.

(b) Toll-free.

(c) Operated by a non-profit, non-governmental organization.

(d) Anonymous and confidential.

(e) Accessible in 170 languages.

(f) Able to provide help, referral to services, training, and general information”.

(3) The posting shall be printed in English, Louisiana French, Spanish, and any other languages that the Department of Public Safety and Corrections shall require.

C. The following departments of the state shall provide each establishment described in Subsection A of this Section over which that department exercises any regulatory control or authority with the notice required by this Section. The departments shall post on their websites a sample of the posting described in Subsection B of this Section which shall be accessible for download. The departments are as follows:

(1) Department of Revenue.

(2) Department of Transportation and Development.

D. A civil penalty of five hundred dollars shall be assessed for each violation of this Section. The departments listed in Subsection C of this Section are charged with the enforcement of this Section and may assess the civil penalty. (Acts 2012, No. 154, § 1, eff. Aug. 1, 2012.)

§ 542. Registration of sex offenders and child predators.

A. The following persons shall be required to register and provide notification as a sex offender or child predator in accordance with the provisions of this Chapter:

(1) Any adult residing in this state who has pled guilty to, has been convicted of, or where adjudication has been deferred or withheld for the perpetration or attempted perpetration of, or any conspiracy to commit either of the following:

(a) A sex offense as defined in R.S. 15:541, with the exception of those convicted of felony carnal knowledge of a juvenile as provided in Subsection F of this Section;

(b) A criminal offense against a victim who is a minor as defined in R.S. 15:541;

(2) Any juvenile who has pled guilty or has been convicted of a sex offense or second degree kidnapping as provided for in Children’s Code Article 305 or 857, with the exception of simple rape but including any conviction for an offense under the laws of another state, or military, territorial, foreign, tribal, or federal law which is equivalent to the offenses listed herein for which a juvenile would have to register; and

(3) Any juvenile, who has attained the age of fourteen years at the time of commission of the offense, who has been adjudicated delinquent based upon the perpetration, attempted perpetration, or conspiracy to commit any of the following offenses:

(a) Aggravated rape (R.S. 14:42), which shall include those that have been adjudicated delinquent based upon the perpetration, attempted perpetration, or conspiracy to commit aggravated oral sexual battery (formerly R.S. 14:43.4, Repealed by Acts 2001, No. 301, § 2) occurring prior to August 15, 2001.

(b) Forcible rape (R.S. 14:42.1).

(c) Second degree sexual battery (R.S. 14:43.2).

(d) Aggravated kidnapping of a child who has not attained the age of thirteen years (R.S. 14:44).

(e) Second degree kidnapping of a child who has not attained the age of thirteen years (R.S. 14:44.1).

(f) Aggravated incest involving circumstances defined as an “aggravated offense” (R.S. 14:78.1).

(g) Aggravated crime against nature (R.S. 14:89.1).

(h) An offense under the laws of another state, or military, territorial, foreign, tribal, or federal law which is equivalent to the offenses listed in Subparagraphs (a) through (g) of this Paragraph.

B. (1) The persons listed in Subsection A of this Section shall register in person with the sheriff of the parish of the person’s residence, or residences, if there is more than one, and with the chief of police if the address of any of the person’s residences is located in an incorporated area which has a police department. If the offender resides in a municipality with a population in excess of three hundred thousand persons, he shall register in person with the police department of his municipality of residence.

(2) The offender shall also register in person with the sheriff of the parish or parishes where the offender is an employee and with the sheriff of the parish or parishes where the offender attends school. If the offender is employed or attends school in a municipality with a population in excess of three hundred thousand persons, then he shall register only, pursuant to this Paragraph, with the police department of the municipality where he is employed or attends school. The offender shall also register in the parish of conviction for the initial registration only. No registration in the parish of conviction is necessary if the offender is incarcerated at the time of conviction or immediately taken into custody by law enforcement after the conviction.

(3) If the sex offender is a student at an institution of postsecondary education in this state, the sex offender shall also register with the campus law enforcement agency of the institution at least one business day prior to the beginning of the school term or semester.

C. (1) The offender shall register and provide all of the following information to the appropriate law enforcement agencies listed in Subsection B of this Section in accordance with the time period provided for in Paragraph (2) of this Subsection:

(a) Name and any aliases used by the offender.

(b) Physical address or addresses of residence.

(c) Name and physical address of place of employment. If the offender does not have a fixed place of employment, the offender shall provide information with as much specificity as possible regarding the places where he works, including but not limited to travel routes used by the offender.

(d) Name and physical address of the school in which he is a student.

(e) Two forms of proof of residence for each residential address provided, including but not limited to a driver’s license, bill for utility service, and bill for telephone service. If those forms of proof of residence are not available, the offender may provide an affidavit of an adult resident living at the same address. The affidavit shall certify that the affiant understands his obligation to provide written notice pursuant to R.S. 15:542.1.4 to the appropriate law enforcement agency with whom the offender last registered when the offender no longer resides at the residence provided in the affidavit.

(f) The crime for which he was convicted and the date and place of such conviction, and if known by the offender, the court in which the conviction was obtained, the docket number of the case, the specific statute under which he was convicted, and the sentence imposed.

(g) A current photograph.

(h) Fingerprints, palm prints, and a DNA sample.

(i) Telephone numbers, including fixed location phone and mobile phone numbers assigned to the offender or associated with any residence address of the offender.

(j) A description of every vehicle registered to or operated by the offender, including license plate number and a copy of the offender’s driver’s license or identification card.

(k) Social security number and date of birth.

(l) A description of the physical characteristics of the offender, including but not limited to sex, race, hair color, eye color, height, age, weight, scars, tattoos, or other identifying marks on the body of the offender.

(m) Every e-mail address, online screen name, or other online identifiers used by the offender to communicate on the Internet. Required notice must be given before any online identifier is used to communicate on the Internet.

(n) Temporary lodging information regarding any place where the offender plans to stay for seven or more days.

(o) Travel and immigration documents, including but not limited to passports and documents establishing immigration status.

(2) Every offender required to register in accordance with this Section shall appear in person and provide the information required by Paragraph (1) of this Subsection to the appropriate law enforcement agencies within three business days of establishing residence in Louisiana, or if a current resident, within three business days after conviction or adjudication if not immediately incarcerated or taken into custody after conviction or adjudication. If incarcerated immediately after conviction or placed in a secure facility immediately after adjudication, the information required by Paragraph (1) of this Subsection shall be provided to the secretary of the Department of Public Safety and Corrections, or his designee, or the deputy secretary for youth services, or his designee, whichever has custody of the offender, within ten days prior to release from confinement. Once released from confinement, every offender shall appear in person within three business days to register with the appropriate law enforcement agencies pursuant to the provisions of this Section.

(3) Knowingly providing false information to any law enforcement officer, office, or agency required to receive registration information pursuant to the provisions of this Chapter shall constitute a failure to register pursuant to R.S. 15:542.1.4(A)(1).

D. The offender shall pay to the appropriate law enforcement agencies with whom he is required to register, except for the campus law enforcement agency of an institution of postsecondary education, an annual registration fee of sixty dollars to defray the costs of maintaining the record of the offender. The payment of such a fee shall be made in accordance with any rule regarding indigency adopted by the judges of the judicial district court in the jurisdiction or as determined by criteria established by the Department of Public Safety and Corrections. The offender shall pay such fee upon the initial registration and on the anniversary thereof. Failure by the offender to pay the fee within thirty days of initial registration shall constitute a failure to register and shall subject the offender to prosecution under the provisions of R.S. 15:542.1.4(A)(3). The offender shall not be prevented from registering in accordance with this Section for failure to pay the annual registration fee.

E. Upon receipt of the registration information as required by the provisions of this Section, the law enforcement agency shall immediately forward such information to the bureau electronically.

F. (1) Except as provided in Paragraphs (2) and (3) of this Subsection, the sex offender registration and notification requirements required by this Chapter are mandatory and shall not be waived or suspended by any court. Any order waiving or suspending sex offender registration and notification requirements shall be null, void, and of no effect. Any order waiving or suspending registration and notification requirements shall not be construed to invalidate an otherwise valid conviction.

(2) Upon joint written motion by the district attorney and the petitioner, the court of conviction may waive sex offender registration and notification requirements imposed by the provisions of this Chapter for a person convicted of felony carnal knowledge of a juvenile (R.S. 14:80) on, before, or after January 1, 2008, when the victim is at least thirteen years of age and the offender was not more than four years older than the victim at the time of the commission of the offense. Relief shall not be granted unless the motion is accompanied by supporting documentary proof of the age of the victim and the age of the perpetrator at the time of commission of the offense. If the court of conviction was not a Louisiana district court, this joint motion may be brought in the district court of the parish of the offender’s residence after the bureau has made the determination, pursuant to the provisions of R.S. 15:542.1.3, on the grounds that the elements of the offense of conviction are equivalent to the elements of R.S. 14:80. The court may grant the motion upon clear and convincing evidence that the ages of the victim and offender at the time of commission of the offense were within the limitations provided in this Section.

(3) (a) Any person who was convicted of carnal knowledge of a juvenile (R.S. 14:80) prior to August 15, 2001, may petition the court of conviction to be relieved of the sex offender registration and notification requirements of this Chapter if the offense for which the offender was convicted would be defined as misdemeanor carnal knowledge of a juvenile (R.S. 14:80.1) had the offender been convicted on or after August 15, 2001. Offenders convicted of an offense under the laws of another state, or military, territorial, foreign, tribal, or federal law may petition the district court of his parish of residence once the administrative procedures of R.S. 15:542.1.3 have been exhausted, and the elements of the offense of conviction have been found to be equivalent to the current definition of misdemeanor carnal knowledge of a juvenile (R.S. 14:80.1).

(b) The following procedures shall apply to the provisions of this Paragraph:

(i) The petition shall be accompanied with supporting documentation to establish that the age of the perpetrator and the victim at the time the offense was committed are within the parameters set forth in R.S. 14:80.1.

(ii) The district attorney shall be served with a copy of the petition.

(iii) The court shall order a contradictory hearing to determine whether the offender is entitled to be relieved of the registration and notification requirements pursuant to the provisions of this Paragraph.

(c) The provisions of this Paragraph shall not apply to any person who was convicted of more than one offense which requires registration pursuant to the provisions of this Chapter.

(4) (a) Any person who was convicted of crime against nature (R.S. 14:89) prior to August 15, 2010, may file a motion in the court of conviction to be relieved of the sex offender registration and notification requirements of this Chapter if the offense for which the offender was convicted would be defined as crime against nature by solicitation (R.S. 14:89.2) had the offender been convicted on or after August 15, 2010. Offenders convicted of an offense under the laws of another state, or military, territorial, foreign, tribal, or federal law may file a motion in the district court of his parish of residence once the administrative procedures of R.S. 15:542.1.3 have been exhausted, and the elements of the offense of conviction have been found to be equivalent to the current definition of crime against nature by solicitation (R.S. 14:89.2). The provisions of this Subparagraph shall not apply to persons whose conviction for crime against nature pursuant to R.S. 14:89 involved the solicitation of a person under the age of seventeen and would authorize sentencing of the offender pursuant to R.S. 14:89.2(B)(3), had the offender been convicted on or after August 15, 2010.

(b) The motion shall be accompanied by supporting documentation to establish that the person was convicted of crime against nature prior to August 15, 2010, and that the offense for which the offender was convicted would be defined as crime against nature by solicitation (R.S. 14:89.2) had the offender been convicted on or after August 15, 2010.

(c) The district attorney, office of state police, and the Department of Justice, shall be served with a copy of the motion.

(d) If the supporting documentation described in Subparagraph (b) of this Paragraph is provided and meets the requirements of Subparagraph (4)(b), relief shall be granted unless the district attorney objects and provides supporting documentation proving that the offense for which the person was convicted, and which requires registration and notification pursuant to the provisions of this Chapter, involved the solicitation of a person under the age of seventeen.

(e) If the district attorney proves by clear and convincing evidence that the conviction for crime against nature pursuant to R.S. 14:89 involved the solicitation of a person under the age of seventeen, the court shall deny the motion to be relieved of the sex offender registration and notification requirements as provided by the provisions of this Paragraph.

(f) The provisions of this Paragraph shall not apply to any person who was convicted of one or more offenses which otherwise require registration pursuant to the provisions of this Chapter. (Acts 1992, No. 388, § 1, eff. June 18, 1992; Acts 1995, No. 928, § 1; Acts 1995, No. 1290, § 2; Acts 1997, No. 134, § 2, eff. Aug. 15, 1997; Acts 1997, No. 137, § 2, eff. Aug. 15, 1997; Acts 1997, No. 928, § 1, eff. July 10, 1997; Acts 1997, No. 1135, § 1, eff. July 14, 1997; Acts 1997, No. 1148, § 2, eff. July 14, 1997; Acts 1999, No. 930, § 1, eff. Aug. 15, 1999; Acts 1999, No. 1150, § 1, eff. Aug. 15, 1999; Acts 2001, No. 78, § 1, eff. Aug. 15, 2001; Acts 2001, No. 1206, §§ 1, 4, eff. Aug. 15, 2001; Acts 2002, 1st Ex. Sess., No. 83, § 1, eff. June 16, 2002; Acts 2003, No. 215, § 1, eff. Aug. 15, 2003; Acts 2003, No. 574, § 1, eff. Aug. 15, 2003; Acts 2004, No. 338, § 1, eff. Aug. 15, 2004; Acts 2005, 1st Ex. Sess., No. 11, § 1, eff. Jan. 21, 2006; Acts 2006, No. 204, § 1, eff. Aug. 15, 2006; Acts 2006, No. 284, § 1, eff. Aug. 15, 2006; Acts 2006, No. 663, § 1, eff. Aug. 15, 2006; Acts 2006, No. 683, § 1, eff. Aug. 15, 2006; Acts 2006, No. 791, § 1, eff. Aug. 15, 2006; Acts 2007, No. 460, § 2, eff. Jan. 1, 2008; Acts 2008, No. 147, § 1, eff. Aug. 15, 2008; Acts 2008, No. 273, § 1, eff. Aug. 15, 2008; Acts 2008, No. 814, § 1, eff. Aug. 15, 2008; Acts 2008, No. 816, § 1, eff. Aug. 15, 2008; Acts 2010, No. 400, § 1, eff. Aug. 15, 2010; Acts 2011, 1st Ex. Sess., No. 18, § 1, eff. June 12, 2011; Acts 2011, No. 216, § 1, eff. Aug. 15, 2011; Acts 2012, No. 402, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 402 added (F)(4).

2011 Amendments. — The 2011 amendment by No. 216 added (B)(3); and added “except for the campus law enforcement agency of an institution of postsecondary education” in (D).

2011 1st Extraordinary Session Amendments. — The 2011 amendment by No. 18 substituted “a municipality with a population in excess of three hundred thousand persons” for “a parish with a population in excess of four hundred fifty thousand” in (B)(1) and (B)(2); and added “only, pursuant to this Paragraph” in (B)(2).

2010 Amendments. — The 2010 amendment by No. 400 added “but including any conviction for an offense under the laws of another state, or military, territorial, foreign, tribal, or federal law which is equivalent to the offenses listed herein for which a juvenile would have to register” in (A)(2); added “which shall include those that have been adjudicated delinquent based upon the perpetration, attempted perpetration, or conspiracy to commit aggravated oral sexual battery (formerly R.S. 14:43.4, Repealed by Acts 2001, No. 301, § 2) occurring prior to August 15, 2001” in (A)(3)(a); added (A)(3)(h); substituted “register in person” for “register” in (B)(1) and (B)(2); added the last sentence of (B)(2); in (F)(2), substituted “joint written motion” for “joint motion” and added the second to the last and the last sentences in (F)(2); added the second sentence of (F)(3)(a); and substituted “offense which requires registration pursuant to the provisions of this Chapter” for “sex offense as defined in R.S. 15:541” in (F)(3)(c).

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “R.S. 15:541” for “R.S. 15:541(14.1)” in (A)(1)(a). In addition, the LSLI substituted “R.S. 15:541” for “R.S. 15:541(9)” in (A)(1)(b).

2008 Amendments. — Acts 2008, No. 147, § 1, effective August 15, 2008, inserted the fourth sentence in (D).

Acts 2008, No. 273, § 1, effective August 15, 2008, in (C)(1)(m), substituted “online indentifiers” for “online identity” and added the last sentence.

Acts 2008, No. 814, § 1, effective August 15, 2008, substituted “Paragraphs (2) and (3)” for “Paragraph (2)” in (F)(1); in (F)(2), inserted “joint,” inserted “and the petitioner,” inserted “conviction,” inserted “on, before, or after January 1, 2008,” substituted “of age” for “or age,” added “at the time of the commission of the offense,” and added the last sentence; and added (F)(3).

Acts 2008, No. 816, § 1, effective August 15, 2008, rewrote (C)(2).

2007 Amendments. — Acts 2007, No. 460, § 2, effective January 1, 2008, added “and child predators” to the section heading, and rewrote the section.

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated the former (B)(8) as (B)(7), as amended by Acts 2006, No. 284, § 1.

2006 Amendments. — Acts 2006, No. 204, § 1, effective August 15, 2006, substituted “of each of the person’s ... the person’s residences” for “of the person’s residence and with the chief of police if the address of the residence” in (A)(1); in (A)(4), substituted “this Subsection” for “Subsection B of this Section,” inserted the third sentence, and inserted “give community notification”; substituted “of the residence ... of the offender” for “where the defendant will reside upon release” in (B)(1)(a); in (C)(1), inserted “residence,” inserted “or addresses,” inserted “for each residence address,” and added “or affidavit ... of this Section” to the end; inserted the second sentence in (C)(2)(a); inserted the third sentence in (C)(2)(b); inserted “update registration ... community notification” in (F)(1) and made a like change in (F)(2); and added (G).

Acts 2006, No. 284, § 1, effective August 15, 2006, added (B)(7).

Acts 2006, No. 663, § 1, effective August 15, 2006, inserted “or required by local ordinance” in (B)(2)(a).

Acts 2006, No. 683, § 1, effective August 15, 2006, in (A)(2)(a), inserted “the chief of police ... shelter is located” following “the facility” and added the last sentence.

Acts 2006, No. 791, § 1, effective August 15, 2006, added (B)(7); in (B), substituted “ten days” for “twenty-one days” twice, inserted “within ten days prior to,” inserted “by the Department of Public Safety and Corrections from a state correctional facility” and substituted “Subparagraph (5)(c) of this Subsection” for “R.S. 15:542(D)(5)(c)”; and in (D), inserted “or indigency as determined by criteria established by the Department of Public Safety and Correction,” and inserted “or upon release from incarceration from a state correctional facility.”

LSLI 2005 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute, in (A)(4), substituted “Paragraphs (1), (2), (3), and (4) of Subsection B of this Section” for “Subsections (B)(1), (2), (3), and (4) of this Section,” as amended by Acts 2005, 1st Extraordinary Session, No. 11, § 1.

2005 1st Extraordinary Session Amendments. — Acts 2005, No. 11, § 1, effective January 21, 2006, added (A)(2)-(4); in (C)(2)(a) and (b), inserted “or is temporarily displaced from his residence ... in accordance with law,” and inserted “and the police chief or ... the police department”; substituted “and imprisoned with hard labor ... or suspension of sentence” for “or imprisoned with or without hard labor for not less that one year nor more than five years, or both” in (F)(1); and substituted “three thousand dollars and imprisoned with ... suspension of sentence” for “not less than one thousand dollars nor more than two thousand five hundred dollars or imprisoned with or without hard labor for not less than three years nor more than ten years without benefit of parole, probation, or suspension of sentence” in (F)(2).

2004 Amendments. — Acts 2004, No. 338, § 1, effective August 15, 2004, added (B)(6)(a) and (b).

2003 Amendments. — Acts 2003, No. 215, § 1, effective August 15, 2003, inserted “the” following “sheriff, and the police chief, or, if,” deleted “by the person” following “any aliases he has used,” substituted “him” for “the sex offender,” substituted “his social security number” for “the person’s social security number,” rewrote the last sentence, which read: “Excluding the juvenile sex offender the person shall also,” and added (B)(5).

Acts 2003, No. 574, § 1, effective August 15, 2003, deleted “and” preceding “the person’s social security number” and added “and a description of the physical characteristics of the sex offender, including but not limited to sex, race, hair color, eye color, height, age, and weight” at the end of the first sentence of the introductory paragraph of (B); inserted “a description of his physical characteristics as required by this Subsection” following “address” in the introductory paragraph of (B)(1); and inserted “a description of his physical characteristics as required by this Subsection” following “name” in (B)(2)(a).

2002 Amendments. — Acts 2002, 1st Ex. Sess., No. 83, § 1, effective June 16, 2002, inserted “a description of every vehicle registered to the sex offender, including license plate number” near the end of (B); rewrote (C); inserted (D) and redesignated the former (D) as (E) and former (E) as (F); substituted “imprisoned with or without hard labor for not less than one year nor more than five years, or both” for “imprisoned for not more than one year, or both” in (F)(1); and rewrote (F)(2), which read: “Upon second or subsequent convictions, whoever fails to register as required by this Section shall be sentenced to imprisonment for not more than three years without benefit of parole, probation, or suspension of sentence.”

2001 Amendments. — Acts 2001, No. 78, § 1, effective August 15, 2001, added “and with the chief of police ... has a police department” to the end of the first sentence in (A); in (B), inserted “and the police chief” following “the sheriff,” and substituted “residence is in a parish with a population in excess of four hundred fifty thousand” for “required under Subsection A” in the middle of the subsection; in (C), inserted “and the police chief” following “the sheriff” in the first and third sentences, substituted “residence is within a parish with a population in excess of four hundred fifty thousand” for “required under Paragraph A” in three places, inserted “in the new parish and the police chief” following “the sheriff” near the middle of the second sentence, and substituted “in such parish” for “in the new parish” following “the police department” near the end of the second sentence.

Acts 2001, No. 1206, § 1, effective August 15, 2001, in (A), substituted “to” for “or,” and inserted “or where adjudication has been deferred or withheld for the perpetration or attempted perpetration of”; in (B)(1), deleted “and” and added “and a photograph or copy thereof”; in (B)(1)(a), substituted “a three-tenths of a mile radius” for “a three square block area”; in (B)(1)(b), added the last two sentences; added (B)(1)(d) and (B)(1)(e); added (2)(c); deleted (E) which read “‘Sex offense’ for the purpose of this Chapter means conviction for the perpetration or attempted perpetration of any provision of R.S. 14:92(A)(7), of Subpart C of Part II, Subpart B of Part IV, or Subpart A(1) or A(4) of Part V, of Chapter 1 of Title 14 of the Louisiana Revised Statutes of 1950, committed on or after June 18, 1992, or committed prior to June 18, 1992 if the person, as a result of the offense, is under the custody of the Department of Public Safety and Corrections on or after June 18, 1992. A conviction for any offense provided in this definition includes a conviction for the offense under the laws of another state which is equivalent to an offense provided for in this Chapter”; redesignated (F)(1) and (F)(2) as (E)(1) and (E)(2).

Acts 2001, No. 1206, § 4, effective August 15, 2001, repealed the former (F) which read “(1) A person who fails to register as required by this Section shall, upon first conviction, be fined not more than one thousand dollars or imprisoned for not more than one year, or both. (2) Upon second or subsequent convictions, whoever fails to register as required by this Section shall be sentenced to imprisonment for not more than three years without benefit of parole, probation, or suspension of sentence.”

1999 Amendments. — Acts 1999, No. 930, § 1, effective August 15, 1999, added the last sentence to (B)(2)(a).

Acts 1999, No. 1150, § 1, effective August 15, 1999, in the introduction to (B), substituted “twenty-one days” for “thirty days” and “twenty-one days” for “fifteen days” following “current resident, within,” and deleted “whichever occurs later” following “from condinement” in the first sentence; in (B)(2)(a), substituted “twenty-one days” for “thirty days” and “establishing” for “setting up” following “days of.”

Quoted Statutory Material. — Acts 2006, No. 663, §§ 5 and 7, provide that “The funds payable out of the State General Fund by Statutory Dedications out of the Sex Offender Registry Technology Fund for additional support and to the Operational Support Program for distribution to the sheriff of each parish in accordance with C.C.P. Art. 895.1(F), as appropriated in Schedule 08-419, Office of State Police, Public Safety Services, of House Bill No. 1 of the 2006 Regular Session of the Legislature, contingent upon the enactment of House Bill No. 695 of the 2006 Regular Session Legislature, shall be payable as so appropriated if the provisions contained in the reengrossed version of House Bill No. 695 are enacted into law regardless of the instrument in which such provisions are enacted. If any provision or item of this Act, or the application thereof, is held invalid, such invalidity shall not affect other provisions, items, or applications of the act which can be given effect without the invalid provision, item, or application and to this end the provisions of this Act are hereby declared severable.”

Acts 2007, No. 460, §§ 5 and 6, provide that “If any provision of this Act or the application thereof is held invalid, such invalidity shall not affect other provisions or applications of this Act which can be given effect without the invalid provisions or applications, and to this end the provisions of this Act are hereby declared severable. The provisions of this Act shall apply to all persons convicted of a sex offense or a criminal offense against a victim who is a minor, as defined in R.S. 15:541, regardless of the date of conviction, with the exception of those persons required to register under previous provisions of law whose obligations to register have been fulfilled and extinguished by operation of law. Any person under an obligation to register as of the effective date of this Act shall comply with the requirements contained in this Act and shall be given credit for having fulfilled their obligations to register for the length of time equal to their previous registration in compliance with law.”

Acts 2010, No. 400, § 2, provides that “It is the intent of this legislature to require persons convicted of aggravated oral sexual battery prior to the repeal of R.S. 14:43.4 by Act 301 of 2001 R.S. to comply with all registration and notification requirements of Chapter 3-B of Title 15.”

CROSS REFERENCES

Louisiana Law. — Felony carnal knowledge of a juvenile, see La. R.S. 14:80.

Notification of sex offenders and child predators, see La. R.S. 15:542.1.

In person periodic renewal of registration by offenders, see La. R.S. 15:542.1.1.

Duty of offenders to notify law enforcement of change of address, residence, or other registration information, see La. R.S. 15:542.1.2.

Procedures for offenders convicted or adjudicated under the laws of another state, or military, territorial, foreign, tribal, or federal law; procedures for Louisiana offenders with out-of-state activities, see La. R.S. 15:542.1.3.

Failure to register and notify as a sex offender or child predator; penalties, see La. R.S. 15:542.1.4.

Duties of the courts, sheriffs, and the Department of Public Safety and Corrections and the office of juvenile justice; informing the offender of the registration and notification requirements, see La. R.S. 15:543.

Written notification by the courts; form to be used, see La. R.S. 15:543.1.

Sex offenders; emergency situations, see La. R.S. 15:543.2.

Duration of registration and notification period, see La. R.S. 15:544.

Duty of law enforcement, see La. R.S. 15:545.

Sexual Predator Apprehension Team, see La. R.S. 15:552.

Louisiana Sex Offender Assessment Panel, see La. R.S. 15:560.2.

Effects of determination of status as a sexually violent predator or as a child sexual predator; lifetime registration; notification, see La. R.S. 15:560.3.

Duty to provide information; processing fees; Louisiana Bureau of Criminal Identification and Information, see La. R.S. 15:587.

Governor’s Office of Homeland Security and Emergency Preparedness; authority and responsibilities, see La. R.S. 29:726.

Amount of fees; credit or refund; duration of license; disbursement of funds; renewal by mail or electronic commerce of Class “D” or “E” drivers’ licenses; disposition of certain fees; exception, see La. R.S. 32:412.

Special identification cards; issuance; fees; expiration and renewal; exceptions; promulgation of rules; promotion of use; persons less than twenty-one years of age; the Protect and Save our Children Program; Selective Service Registration, see La. R.S. 40:1321.

Disqualification of tutor, see La. C.C.P. Art. 4231.
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CONSTITUTIONAL LAW

• Congressional Duties & Powers

•• Ex Post Facto Clause & Bills of Attainder

••• General Overview. — Louisiana’s Megan’s Law, La. Rev. Stat. Ann. § 15:542, which imposed registration and notification requirements on sexual offenders, although burdensome and harsh to sexual offenders, was not a violation of the ex post facto prohibitions on the federal or state constitutions, USCS Const. Art. I, § 10, Cl 1and La. Const. art. 1, § 23. State ex rel. Olivieri v. State, 779 So. 2d 735, 2001 La. LEXIS 630 (Feb. 21, 2001), writ of certiorari denied by 533 U.S. 936, 121 S. Ct. 2566, 150 L. Ed. 2d 730, 2001 U.S. LEXIS 4828, 69 U.S.L.W. 3790 (2001), writ of certiorari denied by 534 U.S. 892, 122 S. Ct. 208, 151 L. Ed. 2d 148, 2001 U.S. LEXIS 6593, 70 U.S.L.W. 3240 (2001).

• The Judiciary

•• Case or Controversy

••• Constitutionality of Legislation

•••• General Overview. — Discriminatory purpose by the lawmaking body was not proven and no evidence was introduced that the entire legislative body enacted the statutes, La. Rev. Stat. Ann. §§ 14:89, 12:1041, 15:535, 15:536, 15:538, 15:540, 15:542, 15:542.1, 15:543, 15:544, 15:545, and 15:549, for the purpose of discriminating against gay men and lesbians; thus, the statutes were not unconstitutional on equal protection grounds. La. Electorate of Gays & Lesbians, Inc. v. State, 833 So. 2d 1016, 2002 La. App. LEXIS 3689 (Nov. 20, 2002).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Domestic Offenses

•••• General Overview. — According to its plain terms, La. Code Crim. Proc. Ann. art. 895(H)(4) permits a trial judge to relieve a sex offender convicted of carnal knowledge of a juvenile of the duty to register and notify under La. Rev. Stat. Ann. § 15:542 as a condition of probation otherwise imposed by La. Code Crim. Proc. Ann. art. 895(H)(1). State v. Patin, 842 So. 2d 322, 2003 La. LEXIS 1078 (Apr. 9, 2003).

•• Sex Crimes

••• Sexual Assault

•••• General Overview. — Judgment convicting defendant of aggravated rape and attempted aggravated rape was remanded as the record did not indicate that the trial court gave defendant notice of the registration requirements for sex offenders as required by La. Rev. Stat. Ann. § 15:543(A). State v. Evans, 864 So. 2d 682, 2003 La. App. LEXIS 3369 (Dec. 9, 2003), writ denied by La. 2004-0080, 872 So. 2d 1079, 2004 La. LEXIS 1621 (La. May 7, 2004), writ denied by La. 2005-1147, 904 So. 2d 684, 2005 La. LEXIS 2088 (La. June 17, 2005).

Where defendant was charged and convicted of a sex offense and was required to register as such, but the trial judge did not provide written notification of the registration requirement of La. Rev. Stat. Ann. § 15:542, the case was remanded to the trial court to send written notice to defendant of the registration requirement and to file a copy of the notice in the record. State v. Williams, 862 So. 2d 108, 2003 La. App. LEXIS 3136 (Nov. 12, 2003), writ denied by La. 2004-0051, 874 So. 2d 171, 2004 La. LEXIS 1821 (La. May 21, 2004).

In an aggravated rape conviction, La. Rev. Stat. Ann. § 14:42, because the trial judge failed to provide defendant with the written notice, as required by La. Rev. Stat. Ann. § 15:543(A), that sex offenders were required to register under La. Rev. Stat. Ann. § 15:542, the case was remanded to the trial judge to send written notice to defendant of the registration requirement. State v. Berniard, 860 So. 2d 66, 2003 La. App. LEXIS 2839 (Oct. 15, 2003), writ of certiorari denied by La. 2003-3210, 871 So. 2d 345, 2004 La. LEXIS 1012 (La. Mar. 26, 2004).

• Interrogation

•• Voluntariness. — Uncontroverted testimony of police officers that the statement was freely given, in addition to a written statement that defendant understood his rights and waived them, in the absence of any evidence to the contrary, indicated that defendant’s statement was voluntarily and intelligently given. State v. Evans, 317 So. 2d 168, 1975 La. LEXIS 4438 (July 25, 1975).

• Guilty Pleas

•• Changes & Withdrawals. — Trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 559 where it refused to permit defendant to withdraw “best interest” pleas on three counts of indecent behavior with juveniles in violation of La. Rev. Stat. Ann. § 14:81 because the trial court’s failure to advise defendant that defendant would be required to register and provide notice of sex offender status according to La. Code Crim. Proc. Ann. art. 895(H) and La. Rev. Stat. Ann. § 15.542 did not entitle defendant to withdraw the plea where the testimony of defendant and defense counsel at the evidentiary hearing made clear that defendant was well aware of the sex offender notice and registrations laws before entering the pleas and had sought a disposition of the case that avoided the reporting requirements altogether. State v. Blanchard, 786 So. 2d 701, 2001 La. LEXIS 1123 (Apr. 20, 2001).

Defendant was entitled to withdraw a guilty plea where a trial court failed to notify him of the statutory sex offender registration requirements pursuant to La. Rev. Stat. Ann. § 15:543(A); the failure undercut the voluntariness of the plea to forcible rape. State v. Johnson, 769 So. 2d 660, 2000 La. App. LEXIS 2525 (Sept. 6, 2000).

• Witnesses

•• Impeachment. — Admission by a husband that he had been living with his wife during a time when she was receiving welfare benefits did not constitute a confession because it did not evince criminal intent; thus, even if La. Rev. Stat. Ann. § 15:541 was applicable to confessions of guilt by witnesses in criminal prosecutions, it was not applicable to the husband’s admission. State v. Coleman, 390 So. 2d 865, 1980 La. LEXIS 9077 (Nov. 10, 1980).

• Sentencing

•• Alternatives

••• Probation

•••• General Overview. — Judgment of the appellate court was affirmed to the extent that it upheld the trial court’s decision to relieve defendant of the specific condition of probation imposed by La. Code Crim. Proc. Ann. art. 895(H)(1), that he comply with the sex offender requirements of La. Rev. Stat. Ann. § 15:542, when at the time of the commission of the offense in October 1998, La. Rev. Stat. Ann. § 15:544(B) permitted the trial court to waive the otherwise mandatory registration and notification requirements for sex offenders in La. Rev. Stat. Ann. § 15:542; however, by the time defendant entered his guilty plea in November 2000, the Louisiana Legislature had repealed La. Rev. Stat. Ann. § 15:544(B), and thereby made the registration and notification requirements of La. Rev. Stat. Ann. § 15:542 mandatory for all sex offenders. State v. Patin, 842 So. 2d 322, 2003 La. LEXIS 1078 (Apr. 9, 2003).

According to its plain terms, La. Code Crim. Proc. Ann. art. 895(H)(4) permits a trial judge to relieve a sex offender convicted of carnal knowledge of a juvenile of the duty to register and notify under La. Rev. Stat. Ann. § 15:542 as a condition of probation otherwise imposed by La. Code Crim. Proc. Ann. art. 895(H)(1). State v. Patin, 842 So. 2d 322, 2003 La. LEXIS 1078 (Apr. 9, 2003).

Given the remedial purpose of Louisiana’s sex offender registration and notice law in La. Rev. Stat. Ann. §§ 15:540-549, the law in effect at the time of sentencing, which eliminated any possibility of waiver for any sex offender, may apply to a defendant who is charged prior to the repeal of La. Rev. Stat. Ann. § 15:544(B), but pled guilty after its repeal without violating the Ex Post Facto Clause. State v. Patin, 842 So. 2d 322, 2003 La. LEXIS 1078 (Apr. 9, 2003).

Requirements of La. Code Crim. Proc. Ann. art. 895(H), relating to notice as a condition of probation, are analogous to those of La. Rev. Stat. Ann. § 15:574.4, relating to the notice requirements for good time release, rather than to those of La. Rev. Stat. Ann. § 15:542. State v. Hutchinson, 764 So. 2d 1139, 2000 La. App. LEXIS 1437 (May 17, 2000), affirmed by, remanded by La. 00-0172, 779 So. 2d 735, 2001 La. LEXIS 630 (La. Feb. 21, 2001).

La. Rev. Stat. Ann. § 15:542 is distinguishable from La. Code Crim. Proc. Ann. art. 895(H), relating to notice as a condition of probation, in that La. Rev. Stat. Ann. § 15:542 includes a separate penalty for failure to register under that statute. State v. Hutchinson, 764 So. 2d 1139, 2000 La. App. LEXIS 1437 (May 17, 2000), affirmed by, remanded by La. 00-0172, 779 So. 2d 735, 2001 La. LEXIS 630 (La. Feb. 21, 2001).

•• Corrections, Modifications & Reductions

••• Illegal Sentences. — Defendant was not entitled to benefit from an unlawfully lenient sentence when the trial judge agreed to waive the sex offender registration requirement, as such a requirement was mandatory. State v. Quinones, 864 So. 2d 824, 2003 La. App. LEXIS 3692 (Dec. 30, 2003).

• Postconviction Proceedings

•• General Overview. — After a conviction for attempted aggravated rape, a trial court erred by failing to advise defendant of the sexual offender registration requirements; further, the trial court should have advised defendant of the time permitted for post-conviction proceedings. State v. McLelland, 860 So. 2d 31, 2003 La. App. LEXIS 2848 (Oct. 15, 2003), writ denied by La. 2003-3372, 871 So. 2d 347, 2004 La. LEXIS 1018 (La. Mar. 26, 2004).

In the appellate court’s review for patent errors, it determined that the matter should be remanded as the trial judge did not advise the defendant of the appropriate prescriptive period for filing post-conviction relief as required, and the trial judge did not provide the defendant with written notification of the registration requirements of La. Rev. Stat. Ann. § 15:542, as required by La. Rev. Stat. Ann. § 15:543(A). State v. Simmons, 845 So. 2d 1249, 2003 La. App. LEXIS 1430 (Apr. 29, 2003).

•• Clemency. — Defendant, who failed to register as a sex offender as required under his sentence for a sex crime, did not complete his sentence upon his release from prison so he was not entitled to a first offender pardon releasing him of the registration requirement; hence, his pro se motion to quash his indictment for failure to register as a sex offender, a violation of La. Rev. Stat. Ann. § 15:542(F)(1), was improperly granted. State v. Moore, 847 So. 2d 53, 2003 La. App. LEXIS 1376 (May 14, 2003).

•• Sex Offenders

••• General Overview. — Trial court failed to advise defendant, convicted of a sex offense as defined in La. Rev. Stat. Ann. § 15:541(14.1), that defendant had to register as a sex offender as required by La. Rev. Stat. Ann. § 15:540 et seq., and the matter was remanded for the trial court to provide defendant with notice of the registration requirement under La. Rev. Stat. Ann. § 15:542, and a copy of the notice and evidence of delivery was to be filed in the record pursuant to La. Rev. Stat. Ann. § 15:543(A). State v. Ward, 903 So. 2d 480, 2005 La. App. LEXIS 1084 (Apr. 26, 2005), writ denied by La. 2005-1718, 925 So. 2d 533, 2006 La. LEXIS 930 (La. Mar. 17, 2006).

Where a trial court failed to provide defendant with the sex offender registration requirements after an applicable conviction, a remand of the case was necessary. State v. Roca, 866 So. 2d 867, 2004 La. App. LEXIS 14 (Jan. 13, 2004), writ denied by La. 2004-0583, 877 So. 2d 143, 2004 La. LEXIS 2310 (La. July 2, 2004), writ denied by La. 2005-2137, 927 So. 2d 304, 2006 La. LEXIS 1540 (La. May 5, 2006).

Remand of a sexual abuse case was necessary where defendant was not informed of the registration requirements of La. Rev. Stat. Ann. § 15:542; on remand, the trial court was ordered to send written notice to defendant within 10 days of the appellate opinion and file written proof in the record that defendant received such notice. State v. Hotard, 864 So. 2d 748, 2003 La. App. LEXIS 3663 (Dec. 30, 2003).

Although the trial court erred when it failed to send defendant written notification regarding the registration requirements for sex offenders, where defendant was aware of the registration requirements for sex offenders, no remedial action was necessary. State v. Fernandez, 864 So. 2d 764, 2003 La. App. LEXIS 3688 (Dec. 30, 2003).

Judgment convicting defendant of aggravated rape and attempted aggravated rape was remanded as the record did not indicate that the trial court gave defendant notice of the registration requirements for sex offenders as required by La. Rev. Stat. Ann. § 15:543(A). State v. Evans, 864 So. 2d 682, 2003 La. App. LEXIS 3369 (Dec. 9, 2003), writ denied by La. 2004-0080, 872 So. 2d 1079, 2004 La. LEXIS 1621 (La. May 7, 2004), writ denied by La. 2005-1147, 904 So. 2d 684, 2005 La. LEXIS 2088 (La. June 17, 2005).

In an aggravated rape conviction, La. Rev. Stat. Ann. § 14:42, because the trial judge failed to provide defendant with the written notice, as required by La. Rev. Stat. Ann. § 15:543(A), that sex offenders were required to register under La. Rev. Stat. Ann. § 15:542, the case was remanded to the trial judge to send written notice to defendant of the registration requirement. State v. Berniard, 860 So. 2d 66, 2003 La. App. LEXIS 2839 (Oct. 15, 2003), writ of certiorari denied by La. 2003-3210, 871 So. 2d 345, 2004 La. LEXIS 1012 (La. Mar. 26, 2004).

After a conviction for attempted aggravated rape, a trial court erred by failing to advise defendant of the sexual offender registration requirements; further, the trial court should have advised defendant of the time permitted for post-conviction proceedings. State v. McLelland, 860 So. 2d 31, 2003 La. App. LEXIS 2848 (Oct. 15, 2003), writ denied by La. 2003-3372, 871 So. 2d 347, 2004 La. LEXIS 1018 (La. Mar. 26, 2004).

Because the trial court failed to inform defendant of the registration requirements of La. Rev. Stat. Ann. § 15:542 as required by La. Rev. Stat. Ann. § 15:543(A), the matter was remanded for the trial court to inform defendant of the registration requirements of La. Rev. Stat. Ann. § 15:542 by sending appropriate written notice to defendant within 10 days of the appellate court’s opinion, and to file written proof in the record that defendant received such notice. State v. Lyles, 858 So. 2d 35, 2003 La. App. LEXIS 2482 (Sept. 16, 2003).

Judgment of the appellate court was affirmed to the extent that it upheld the trial court’s decision to relieve defendant of the specific condition of probation imposed by La. Code Crim. Proc. Ann. art. 895(H)(1), that he comply with the sex offender requirements of La. Rev. Stat. Ann. § 15:542, when at the time of the commission of the offense in October 1998, La. Rev. Stat. Ann. § 15:544(B) permitted the trial court to waive the otherwise mandatory registration and notification requirements for sex offenders in La. Rev. Stat. Ann. § 15:542; however, by the time defendant entered his guilty plea in November 2000, the Louisiana Legislature had repealed La. Rev. Stat. Ann. § 15:544(B), and thereby made the registration and notification requirements of La. Rev. Stat. Ann. § 15:542 mandatory for all sex offenders. State v. Patin, 842 So. 2d 322, 2003 La. LEXIS 1078 (Apr. 9, 2003).

According to its plain terms, La. Code Crim. Proc. Ann. art. 895(H)(4) permits a trial judge to relieve a sex offender convicted of carnal knowledge of a juvenile of the duty to register and notify under La. Rev. Stat. Ann. § 15:542 as a condition of probation otherwise imposed by La. Code Crim. Proc. Ann. art. 895(H)(1). State v. Patin, 842 So. 2d 322, 2003 La. LEXIS 1078 (Apr. 9, 2003).

Given the remedial purpose of Louisiana’s sex offender registration and notice law in La. Rev. Stat. Ann. §§ 15:540-549, the law in effect at the time of sentencing, which eliminated any possibility of waiver for any sex offender, may apply to a defendant who is charged prior to the repeal of La. Rev. Stat. Ann. § 15:544(B), but pled guilty after its repeal without violating the Ex Post Facto Clause. State v. Patin, 842 So. 2d 322, 2003 La. LEXIS 1078 (Apr. 9, 2003).

Because La. Rev. Stat. Ann. § 15:540 et. seq. required registration of sex offenders and the trial judge did not provide written notification of the registration requirements of La. Rev. Stat. Ann. § 15:542 as required by La. Rev. Stat. Ann. § 15:543(A), the appellate court remanded the case so that the trial court could inform defendant of the registration requirements of La. Rev. Stat. Ann. § 15:542 by sending appropriate written notice to defendant. State v. Dickerson, 822 So. 2d 849, 2002 La. App. LEXIS 2161 (June 26, 2002), writ denied by La. 2002-2108, 837 So. 2d 627, 2003 La. LEXIS 1054 (La. Feb. 21, 2003).

La. Rev. Stat. Ann. § 15:543(A) requires the court to provide written notice of the requirements of La. Rev. Stat. Ann. § 15:542. State v. Badeaux, 798 So. 2d 234, 2001 La. App. LEXIS 2032 (Sept. 25, 2001), writ denied by La. 2001-2965, 827 So. 2d 414, 2002 La. LEXIS 3002 (La. Oct. 14, 2002).

Trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 559 where it refused to permit defendant to withdraw “best interest” pleas on three counts of indecent behavior with juveniles in violation of La. Rev. Stat. Ann. § 14:81 because the trial court’s failure to advise defendant that defendant would be required to register and provide notice of sex offender status according to La. Code Crim. Proc. Ann. art. 895(H) and La. Rev. Stat. Ann. § 15.542 did not entitle defendant to withdraw the plea where the testimony of defendant and defense counsel at the evidentiary hearing made clear that defendant was well aware of the sex offender notice and registrations laws before entering the pleas and had sought a disposition of the case that avoided the reporting requirements altogether. State v. Blanchard, 786 So. 2d 701, 2001 La. LEXIS 1123 (Apr. 20, 2001).

Louisiana’s Megan’s Law, La. Rev. Stat. Ann. § 15:542, which imposed registration and notification requirements on sexual offenders, although burdensome and harsh to sexual offenders, was not a violation of the ex post facto prohibitions on the federal or state constitutions, USCS. Const. Art. I, § 10, Cl 1 and La. Const. art. 1, § 23. State ex rel. Olivieri v. State, 779 So. 2d 735, 2001 La. LEXIS 630 (Feb. 21, 2001), writ of certiorari denied by 533 U.S. 936, 121 S. Ct. 2566, 150 L. Ed. 2d 730, 2001 U.S. LEXIS 4828, 69 U.S.L.W. 3790 (2001), writ of certiorari denied by 534 U.S. 892, 122 S. Ct. 208, 151 L. Ed. 2d 148, 2001 U.S. LEXIS 6593, 70 U.S.L.W. 3240 (2001).

Because community notice was part of the body of legislative pronouncements of findings and purpose considered before the enactment of Louisiana’s Megan’s Law, La. Rev. Stat. Ann. § 15:542, the pronouncement was equally applicable to community notice now provided in La. Rev. Stat. Ann. § 15:542, even though mandatory neighborhood, school, and publications were not initially included. State ex rel. Olivieri v. State, 779 So. 2d 735, 2001 La. LEXIS 630 (Feb. 21, 2001), writ of certiorari denied by 533 U.S. 936, 121 S. Ct. 2566, 150 L. Ed. 2d 730, 2001 U.S. LEXIS 4828, 69 U.S.L.W. 3790 (2001), writ of certiorari denied by 534 U.S. 892, 122 S. Ct. 208, 151 L. Ed. 2d 148, 2001 U.S. LEXIS 6593, 70 U.S.L.W. 3240 (2001).

Where defendant was convicted of La. Rev. Stat. Ann. § 14:89, a sex offense under La. Rev. Stat. Ann. § 15:542, she was required to register as a sex offender, the trial judge did not provide defendant with written notification of the registration requirements therefore remand was warranted for failure to advise defendant of the registration requirements. State v. Stevenson, 778 So. 2d 1165, 2001 La. App. LEXIS 75 (Jan. 30, 2001).

Registration under La. Rev. Stat. Ann. § 15:542 is not part of a defendant’s sentence for conviction, but is a statutory requirement for all convicted sex offenders; thus, waiver of the registration requirement could not have been part of a defendant’s agreement to plead guilty to sex offense charges. State v. Green, 765 So. 2d 1097, 2000 La. App. LEXIS 1633 (June 7, 2000).

Relator was not entitled to postconviction relief under La. Code Crim. Proc. Ann. art. 930.8 three years after the entry of his guilty plea to aggravated oral sexual battery for failure of the trial court to advise relator of the sex offender notification requirements under La. Rev. Stat. Ann. §§ 15:542, 15:543(A). The trial court did not err when it applied the time limitation requirement of La. Code Crim. Proc. Ann. art. 930.8 because relator did not allege in his motion that his claim was based on facts that were not known to him or his attorney as required pursuant to the exception under article 930.8(A)(1) and because late realization that the trial court erred by not giving notice of the sex offender registration requirement did not qualify as the discovery of a new fact for purposes of the exception set out in article 930.8(A)(1). State ex rel. Chauvin v. State, 814 So. 2d 1, 2000 La. App. LEXIS 3800 (Jan. 28, 2000).

Trial court did not abuse its discretion when it granted convicted bigamist’s petition to have sex offender registration requirement waived; hearing was sufficient even though bigamist did not present any evidence. State v. Griffin, 748 So. 2d 512, 1999 La. App. LEXIS 3315 (Nov. 17, 1999).

Defendant could not be registered as a sex offender because the Sexual Offender notification law, La. Rev. Stat. Ann. § 15:542, was not in effect at the time he committed the offense. State v. Bishop, 686 So. 2d 1053, 1996 La. App. LEXIS 3503 (Dec. 30, 1996).

Felon was not required to register as a sex offender pursuant to La. Rev. Stat. Ann. 15:542 where the offense was committed prior to the effective date of the statute, because a violation of the requirement would have resulted in additional penalties; however, the felon was required to comply with the registration requirements of La. Rev. Stat. Ann. § 15:574.4(H) because a failure to comply would only have resulted in a return to prison to complete the full term of imprisonment to which the felon was originally sentenced, thus, there were no greater penalties imposed. Lee v. State, 681 So. 2d 1020, 1996 La. App. LEXIS 2203 (Sept. 27, 1996), writ of certiorari denied by La. 97-1016, 692 So. 2d 1099, 1997 La. LEXIS 1304 (La. Apr. 25, 1997).

• Appeals

•• Remands & Remittiturs. — Remand of a sexual abuse case was necessary where defendant was not informed of the registration requirements of La. Rev. Stat. Ann. § 15:542; on remand, the trial court was ordered to send written notice to defendant within 10 days of the appellate opinion and file written proof in the record that defendant received such notice. State v. Hotard, 864 So. 2d 748, 2003 La. App. LEXIS 3663 (Dec. 30, 2003).

Judgment convicting defendant of aggravated rape and attempted aggravated rape was remanded as the record did not indicate that the trial court gave defendant notice of the registration requirements for sex offenders as required by La. Rev. Stat. Ann. § 15:543(A). State v. Evans, 864 So. 2d 682, 2003 La. App. LEXIS 3369 (Dec. 9, 2003), writ denied by La. 2004-0080, 872 So. 2d 1079, 2004 La. LEXIS 1621 (La. May 7, 2004), writ denied by La. 2005-1147, 904 So. 2d 684, 2005 La. LEXIS 2088 (La. June 17, 2005).

In an aggravated rape conviction, La. Rev. Stat. Ann. § 14:42, because the trial judge failed to provide defendant with the written notice, as required by La. Rev. Stat. Ann. § 15:543(A), that sex offenders were required to register under La. Rev. Stat. Ann. § 15:542, the case was remanded to the trial judge to send written notice to defendant of the registration requirement. State v. Berniard, 860 So. 2d 66, 2003 La. App. LEXIS 2839 (Oct. 15, 2003), writ of certiorari denied by La. 2003-3210, 871 So. 2d 345, 2004 La. LEXIS 1012 (La. Mar. 26, 2004).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The Grant Parish School Board may continue to consider the convictions of employees in their determination of whether to permanently revoke their tenures pursuant to R.S. 17:443. A suspended conviction pursuant to C.Cr.P. Article 893 does not remove felony convictions from this review., OPINION NUMBER 95-204, La. Atty. Gen. Op. No. 1995-204; 1995 La. AG LEXIS 237.

The automatic first offender felony pardon does not erase the fact of conviction for purposes of R.S. 44:9 or C.Cr.P. Art. 893., OPINION No. 95-293, La. Atty. Gen. Op. No. 1995-293; 1995 La. AG LEXIS 296.

The Riverboat Gaming Enforcement Division of the Louisiana State Police is prohibited by law, La. R.S. § 4:536, from issuing licenses or permits to persons convicted of offenses punishable by more than one year imprisonment. Automatic first offender felony pardons under Const. Article 4 § 5(E)(1), convictions set aside pursuant to C.Cr.P. Article 893 and expungements do not affect the legality or historical fact of a conviction. Only a full pardon rendered by the Governor or President has the legal effect of restoring a person to the status of innocence., OPINION NUMBER 95-198, La. Atty. Gen. Op. No. 1995-198; 1995 La. AG LEXIS 362.

A picture of a convicted sex offender cannot be given to the parents within the school zone., OPINION No. 97-229, La. Atty. Gen. Op. No. 1997-229; 1997 La. AG LEXIS 164.

Consistent with previous La. Atty. Gen. Op. No. 95-293, both La. R.S. 44:9 and C. Cr. P. Art 893 confirm the expungement of one’s record following a first felony offender pardon is not a guaranteed right, but instead is a privilege left to the discretion of the court. An offender convicted of Contributing to the Delinquency of a minor, who has received his automatic pardon, is not permitted this privilege., Opinion 01-49, La. Atty. Gen. Op. No. 2001-49; 2001 La. AG LEXIS 488.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Louisiana’s “Megan’s Law”: The Need for a Principled Approach. 58 La. L. Rev. 1169 (Summer, 1998).

Casenotes: State Ex Rel. Olivieri v. State: The Scarlet Letter of Protection — A Constitutional Analysis of Louisiana’s Megan’s Law Statutes. 48 Loy. L. Rev. 327 (Summer, 2002).

Comment: Same-Sex Union Announcements: Precis on a Not So Picayune Matter. 49 Loy. L. Rev. 171 (Spring, 2003).

General Law Reviews. — Article: On Statutory Rape, Strict Liability, and the Public Welfare Offense Model. 53 Am. U.L. Rev. 313 (December, 2003).

§ 542.1. Notification of sex offenders and child predators.

A. Any adult residing in this state who has pled guilty to, has been convicted of, or where adjudication has been deferred or withheld for the perpetration or attempted perpetration of, or conspiracy to commit, a sex offense as defined in R.S. 15:541 or a criminal offense against a minor as defined in R.S. 15:541 shall be required to provide the following notifications:

(1) Give notice of the crime for which he was convicted, his name, residential address, a description of his physical characteristics as provided in R.S. 15:542(C)(1), and a photograph or copy thereof to all of the following:

(a) At least one person in every residence or business within a one-mile radius in a rural area and a three-tenths of a mile radius in an urban or suburban area of the address of the residence where the offender will reside upon release, including all adults residing in the residence of the offender.

(b) (i) The superintendent of the school district where the offender will reside, who shall notify the principal of every school located within a one-mile radius of the address where the offender will reside and may notify the principals of other schools as he deems appropriate. The notice sent by the superintendent shall be accompanied by two clear, recent photographs, or a clear photocopy thereof, of the offender. The photographs, which shall be provided by the offender, shall be taken after release and within sufficient time to accompany the notification which is required under the provisions of this Chapter. The principal of any such school, upon receipt of the notification from the superintendent pursuant to the provisions of this Subparagraph, shall post notices at the school, in conspicuous areas accessible by all students attending the school, which contain a photograph of the offender and which state the offender’s name, address, and a statement on the notice, commensurate with the education level of the school, which in the discretion of the principal, appropriately notifies the students of the potential danger of the offender.

(ii) Failure of the superintendent or principal to comply with the provisions of this Subparagraph shall not be construed to impose civil liability on any person.

(c) The lessor, landlord, or owner of the residence or the property on which he resides.

(d) The superintendent of any park, playground, or recreation districts within the designated area where the offender will reside, who shall notify the custodians of the parks, playgrounds, and recreational facilities in the designated area and may notify the custodians of other parks, playgrounds, and recreational facilities as he deems appropriate. The custodian of any such park, playground, and recreational facility, upon receipt of the notification, shall post notices in conspicuous areas at the park, playground, or recreational facility which state the offender’s name, address, and the crime for which he was convicted. Failure of the superintendent or custodian to comply with the provisions of this Subparagraph shall not be construed to impose civil liability on any person. The notice sent by the superintendent shall be accompanied by two clear, recent photographs, or a clear photocopy thereof, of the offender. The photographs, which shall be provided by the offender, shall be taken after release and within sufficient time to accompany the notification which is required under the provisions of this Chapter.

(e) Notwithstanding the provisions of Paragraph (1) of this Subsection, persons convicted of R.S. 14:89 shall not be required to furnish a photograph as required by that Paragraph.

(2) (a) Give notice of the crime for which he was convicted, his name, jurisdiction of conviction, a description of his physical characteristics as required by this Section, and his physical address by mail to all people residing within the designated area within twenty-one days of the date of conviction, if the offender is not taken into custody at the time of conviction, or within twenty-one days of the date of release from confinement or within twenty-one days of establishing residency in the locale where the offender plans to have his domicile, and the notice shall be published on two separate days within the applicable period provided for herein, without cost to the state, in the official journal of the governing authority of the parish where the defendant plans to reside and, if ordered by the sheriff or police department or required by local ordinance, in a newspaper which meets the requirements of R.S. 43:140(3) for qualification as an official journal and which has a larger or smaller circulation in the parish than the official journal. The notice provided to the official journal or other designated newspaper pursuant to this Subparagraph shall also include a recent photograph of the offender or a clear photocopy of a recent photograph of the offender.

(b) Those persons required to provide community notification pursuant to the provisions of this Section shall provide such community notification every five years from the date of the previous notification.

(c) The sheriff or police department may order that the notice be published in a newspaper which meets the requirements of R.S. 43:140(3) for qualification as an official journal and which has a larger circulation in the parish than the official journal.

(d) Notwithstanding the provisions of Subparagraphs (a) and (b) of this Paragraph, persons convicted of R.S. 14:92(A)(7) shall not be required to publish notice of the crime for which they were convicted in the official journal or any newspaper required by those Subparagraphs.

(3) Give any other notice deemed appropriate by the court in which the defendant was convicted of the offense that subjects him to the duty to register, including but not limited to signs, handbills, bumper stickers, or clothing labeled to that effect.

(4) State under oath, at the time of sentencing, where he will reside after sentencing or release.

(5) Post the number of his physical address in a conspicuous place on the outside of his residence. The posted number shall be prominently displayed and shall be of a sufficient size and legibility such that it will be visible to an ordinarily observant person approaching the residence during the daylight hours.

B. (1) Any person required to register pursuant to R.S. 15:542 who provides recreational instruction to persons under the age of seventeen years shall post a notice in the building or facility where such instruction is being given. This notice shall contain the name and photograph of the sex offender, the date and jurisdiction of conviction, and the crime for which he was convicted. Such notification shall be prominently displayed and shall be of sufficient size to alert persons entering such building or facility that the recreational instructor is a convicted sex offender.

(2) For purposes of this Subsection, “recreational instruction” refers to instruction or lessons on noneducational activities, including but not limited to martial arts, dancing, theater, and music.

C. Any juvenile required to register in accordance with the provisions of this Chapter shall be exempt from any notification requirements of this Section except for the notification required by the provisions of Subsection B of this Section.

D. (1) Any person who is required to register pursuant to the provisions of this Chapter, who is otherwise not prohibited from using a networking website, and who creates a profile or who uses the functionality of a networking website to contact or attempt to contact other networking website users shall include in his profile for the networking website an indication that he is a sex offender or child predator and shall include notice of the crime for which he was convicted, the jurisdiction of conviction, a description of his physical characteristics as required by this Section, and his residential address. The person shall ensure that this information is displayed in his profile for the networking website and that such information is visible to, or is able to be viewed by, other users and visitors of the networking website.

(2) (a) For purposes of this Subsection, “networking website” means an Internet website, the purpose of which is social interaction with other networking website users, which contains profile web pages of the members of the website that include the names or nicknames of such members, that allows photographs and any other personal or personally identifying information to be placed on the profile web pages by such members, and which provides links to other profile web pages on the networking website of friends or associates of such members that can be accessed by other members or visitors to the website. A networking website provides members of, or visitors to, such website the ability to leave messages or comments on the profile web page that are visible to all or some visitors to the profile web page and may also include a form of electronic mail for members of the networking website.

(b) For purposes of this Subsection, “networking website” shall not include any of the following:

(i) An Internet website the primary purpose of which is the facilitation of commercial transactions involving goods or services between its members or visitors.

(ii) An Internet website the primary purpose of which is the dissemination of news.

(iii) An Internet website of a governmental entity. (Acts 1997, No. 1147, § 1, eff. July 14, 1997; Acts 1999, No. 594, §§ 1, 2, eff. Aug. 15, 1999; Acts 2001, No. 1206, § 1, eff. Aug. 15, 2001; Acts 2002, 1st Ex. Sess., No. 83, § 1, eff. June 16, 2002; Acts 2003, No. 215, § 1, eff. Aug. 15, 2003; Acts 2003, No. 216, § 1, eff. Aug. 15, 2003; Acts 2003, No. 821, § 1, eff. Aug. 15, 2003; Acts 2003, No. 892, § 1, eff. Aug. 15, 2003; Acts 2004, No. 147, § 1, eff. Aug. 15, 2004; Acts 2006, No. 186, §§ 2, 3, eff. June 2, 2006; Acts 2006, No. 204, § 1, eff. Aug. 15, 2006; Acts 2007, No. 460, § 2, eff. Jan. 1, 2008; Acts 2008, No. 816, § 1, eff. Aug. 15, 2008; Acts 2010, No. 413, § 1, eff. Aug. 15, 2010; Acts 2010, No. 859, § 1, eff. Aug. 15, 2010; Acts 2012, No. 50, § 1, eff. Aug. 1, 2012; Acts 2012, No. 385, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 50 substituted “R.S. 14:92(A)(7)” for “R.S. 14:92(A)(7) and 89(A)(2)” in (A)(2)(d).

The 2012 amendment by Act No. 385 added (D).

2010 Amendments. — The 2010 amendment by No. 413 added (A)(5).

The 2010 amendment by No. 859 added the (A)(1)(b)(i) designation; in (A)(1)(b)(i), substituted “where the offender will reside” for “where the defendant will reside,” deleted the former second and third sentences, which read: “The principal of any such school upon receipt of the notification shall post notices in conspicuous areas at the school which state the defendant’s name, address, and the crime for which he was convicted. Failure of the superintendent or principal to comply with the provisions of this Subparagraph shall not be construed to impose civil liability on any person” and added the last sentence; and added (A)(1)(b)(ii).

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “R.S. 15:541” for “R.S. 15:541(14.1)” in (A). In addition, the LSLI substituted “R.S. 15:541” for “R.S. 15:541(9)” in (A).

2008 Amendments. — Acts 2008, No. 816, § 1, effective August 15, 2008, deleted “(A)(2)” following “R.S. 14:89” in (A)(1)(e); and substituted “date of conviction, if the offender is not taken into custody at the time of conviction, or within twenty-one days of the date of release from confinement” for “sentencing or release from confinement” in (A)(2)(a).

2007 Amendments. — Acts 2007, No. 460, § 2, effective January 1, 2008, rewrote the section heading and the section.

2006 Amendments. — Acts 2006, No. 186, §§ 2 and 3, effective June 2, 2006, deleted (B); deleted “by a court of competent jurisdiction” following “In all cases where an offender has been determined” in (D); in (H)(2), inserted “or child sexual predator,” and substituted “Chapter 3-D of this Title” for “Subsection B”; added (H)(3)(c); and substituted “Chapter 3-D of this Title” for “R.S. 15:541” in (M).

Acts 2006, No. 204, § 1, effective August 15, 2006, inserted “each residence address, give community notification” in (C)(1); in (C)(2), inserted “along with proof ... 15:542(C)(1),” and added “and shall give ... within twenty-one days” to the end; inserted “give community notification” in (C)(5); in (I)(1), inserted “of this Section” twice, and inserted “or addresses”; inserted “or addresses” in (I)(2); in (J)(1), inserted “give community notification” twice, inserted “and shall give ... within twenty-one days”; and substituted “the required period” for “ten days”; inserted “community notification” in (K)(1); and inserted “and give community notification” in (K)(3).

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute made a minor stylistic change in Paragraph (J)(1) as amended by Acts 2002, 1st Ex. Sess., No. 83, § 1.

2004 Amendments. — Acts 2004, No. 147, § 1, effective August 15, 2004, added “except for persons convicted of a violation of R.S. 14:80” in (H)(3)(b).

2003 Amendments. — Acts 2003, No. 215, § 1, effective August 15, 2003, added (C)(6); inserted “the name and location of any institution of secondary education at which the offender is enrolled as a student or is employed, if applicable” in (D); and added (G)(3).

Acts 2003, No. 216, § 1, effective August 15, 2003, substituted “R.S. 15:542(F)” for “R.S. 15:542(E)” in (I)(4).

Acts 2003, No. 821, § 1, effective August 15, 2003, in (H)(1), deleted “or the offender is pardoned” following “vacated” in the first sentence, and added the last sentence.

Acts 2003, No. 892, § 1, effective August 15, 2003, substituted “The requirement to register shall apply to an offender who is pardoned” for “or the offender is pardoned” in (H)(1).

2002 Amendments. — Acts 2002, 1st Ex. Sess., No. 83, § 1, effective June 16, 2002, substituted “R.S. 15:542(F)” for “R.S. 15:542(E)” in (J)(1).

2001 Amendments. — Acts 2001, No. 1206, § 1, effective August 15, 2001, in (A) and (B), substituted “R.S. 15:541(14.1)” for “R.S. 15:542(E)”; in (I)(4) and (J)(1), substituted “R.S. 15:542(E)” for “R.S. 15:542(F).”

1999 Amendments. — Acts 1999, No. 594, § 1, effective August 15, 1999, added (F)(3) and (H)(3) through (H)(8); added “unless ... is pardoned” in (H); deleted the last sentence which read: “or until there has been a determination by the court that the person is no longer a sexually violent predator. If a person has been determined by the court pursuant to Subsection B to no longer be a sexually violent predator, the person shall register according to the duty for a sex offender or child predator as specified in Paragraph (1)” in (H)(2);

Acts 1999, No. 594, § 2, effective August 15, 1999, repealed (B)(4).

Quoted Statutory Material. — Acts 2006, No. 186, §§ 4 and 5, provide that “The provisions of this Act shall not be interpreted to render any determination made by a sexual predator commission prior to the effective date of this Act as invalid nor shall it be interpreted as relieving the sex offender from the effects or obligations of that determination. The provisions of this Act shall apply to any sex offender who is convicted on or after August 15, 2006, or who is released from the custody of the Department of Public Safety and Corrections on or after August 15, 2006, on the expiration of his sentence, on an order of the Board of Parole, or by virtue of diminution of sentence.”

Acts 2007, No. 460, §§ 5 and 6, provide that “If any provision of this Act or the application thereof is held invalid, such invalidity shall not affect other provisions or applications of this Act which can be given effect without the invalid provisions or applications, and to this end the provisions of this Act are hereby declared severable. The provisions of this Act shall apply to all persons convicted of a sex offense or a criminal offense against a victim who is a minor, as defined in R.S. 15:541, regardless of the date of conviction, with the exception of those persons required to register under previous provisions of law whose obligations to register have been fulfilled and extinguished by operation of law. Any person under an obligation to register as of the effective date of this Act shall comply with the requirements contained in this Act and shall be given credit for having fulfilled their obligations to register for the length of time equal to their previous registration in compliance with law.”

CROSS REFERENCES

Louisiana Law. — Duty of offenders to notify law enforcement of change of address, residence, or other registration information, see La. R.S. 15:542.1.2.

Procedures for offenders convicted or adjudicated under the laws of another state, or military, territorial, foreign, tribal, or federal law; procedures for Louisiana offenders with out-of-state activities, see La. R.S. 15:542.1.3.

Written notification by the courts; form to be used, see La. R.S. 15:543.1.

Duty of law enforcement, see La. R.S. 15:545.

Sexual Predator Apprehension Team, see La. R.S. 15:552.

Powers of governor to grant reprieves and pardons; automatic pardon for first offender; payment of court costs required, see La. R.S. 15:572.

Amount of fees; credit or refund; duration of license; disbursement of funds; renewal by mail or electronic commerce of Class “D” or “E” drivers’ licenses; disposition of certain fees; exception, see La. R.S. 32:412.
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CONSTITUTIONAL LAW

• The Judiciary

•• Case or Controversy

••• Constitutionality of Legislation

•••• General Overview. — Discriminatory purpose by the lawmaking body was not proven and no evidence was introduced that the entire legislative body enacted the statutes, La. Rev. Stat. Ann. §§ 14:89, 12:1041, 15:535, 15:536, 15:538, 15:540, 15:542, 15:542.1, 15:543, 15:544, 15:545, and 15:549, for the purpose of discriminating against gay men and lesbians; thus, the statutes were not unconstitutional on equal protection grounds. La. Electorate of Gays & Lesbians, Inc. v. State, 833 So. 2d 1016, 2002 La. App. LEXIS 3689 (Nov. 20, 2002).

CRIMINAL LAW & PROCEDURE

• Postconviction Proceedings

•• Clemency. — Defendant, who failed to register as a sex offender as required under his sentence for a sex crime, did not complete his sentence upon his release from prison so he was not entitled to a first offender pardon releasing him of the registration requirement, and even if his sentence had been considered complete, the “pardon” contemplated in La. Rev. Stat. Ann. § 15:542.1(H)(1) was a gubernatorial pardon, not a first offender pardon, and thus, his pro se motion to quash his indictment for failure to register as a sex offender was improperly granted. State v. Moore, 847 So. 2d 53, 2003 La. App. LEXIS 1376 (May 14, 2003).

§ 542.1.1. In person periodic renewal of registration by offenders.

A. (1) Any person convicted of an aggravated offense as defined in R.S. 15:541 or any person with a prior conviction or adjudication for an offense which requires registration pursuant to this Chapter, regardless of whether or not the prior offense required registration at the time of commission or conviction, who is subsequently convicted of or adjudicated for an offense which requires registration pursuant to the provisions of this Chapter, shall renew and update his registration required by R.S. 15:542 in person every three months from the date of initial registration.

(2) Any person convicted of a sexual offense against a victim who is a minor as defined in R.S. 15:541 shall renew and update his registration required by R.S. 15:542 in person every six months from the date of initial registration.

(3) Any other person subject to registration as provided in R.S. 15:542 shall update his registration in person annually from the date of initial registration.

(4) Repealed by Acts 2008, No. 816, § 2, effective August 15, 2008.

B. Each periodic renewal shall occur with the sheriff of the parish of residence or residences of the offender. Such periodic registration renewals shall continue for the period of registration required by the provisions of R.S. 15:544. The sheriff of the parish of residence shall immediately forward the information obtained through the periodic renewals to each law enforcement agency as provided in R.S. 15:542(B) and to the bureau for inclusion in the State Sex Offender and Child Predator Registry. The sheriff shall also comply with the requirements in R.S. 15:543(B) at least annually with each offender. (Acts 2007, No. 460, § 2, eff. Jan. 1, 2008; Acts 2008, No. 816, §§ 1, 2, eff. Aug. 15, 2008.)

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “R.S. 15:541” for “R.S. 15:541(1)” in (A)(1). In addition, the LSLI substituted “R.S. 15:541” for “R.S. 15:541(14.2)” in (A)(2).

2008 Amendments. — Acts 2008, No. 816, §§ 1 and 2, effective August 15, 2008, deleted (A)(4); inserted “or any person with a prior conviction ... the provisions of this Chapter” in (A)(1); and in (B), added “for inclusion in the State Sex Offender and Child Predator Registry,” and added the last sentence.

Quoted Statutory Material. — Acts 2007, No. 460, §§ 5 and 6, provide that “If any provision of this Act or the application thereof is held invalid, such invalidity shall not affect other provisions or applications of this Act which can be given effect without the invalid provisions or applications, and to this end the provisions of this Act are hereby declared severable. The provisions of this Act shall apply to all persons convicted of a sex offense or a criminal offense against a victim who is a minor, as defined in R.S. 15:541, regardless of the date of conviction, with the exception of those persons required to register under previous provisions of law whose obligations to register have been fulfilled and extinguished by operation of law. Any person under an obligation to register as of the effective date of this Act shall comply with the requirements contained in this Act and shall be given credit for having fulfilled their obligations to register for the length of time equal to their previous registration in compliance with law.”

CROSS REFERENCES

Louisiana Law. — Procedures for offenders convicted or adjudicated under the laws of another state, or military, territorial, foreign, tribal, or federal law; procedures for Louisiana offenders with out-of-state activities, see La. R.S. 15:542.1.3.

§ 542.1.2. Duty of offenders to notify law enforcement of change of address, residence, or other registration information.

A. Those persons required to register pursuant to the provisions of this Chapter shall appear in person at the sheriff’s office in the parish of residence, or the police department in the case of a municipality with a population in excess of three hundred thousand, where the offender is currently registered to update information within three business days of establishing a new or additional physical residential address or of changes in information previously provided when any of the following occur:

(1) The offender changes his place of residence or establishes a new or additional residence.

(2) The offender has vacated his current address of registration with the intent not to return.

(3) The offender has been absent from his current address of registration for more than thirty consecutive days or an aggregate of thirty days or more per calendar year and is physically present at another address during that same time period.

(4) The offender has a change in name, place of employment, or any information previously provided pursuant to R.S. 15:542(C).

B. If the new or additional residence is located in a different parish than where the offender was previously registered, then he shall appear in person with the sheriff of the parish of the new or additional residence to register within the same time period established in Subsection A.

C. (1) Any person required to register in accordance with the provisions of this Chapter shall also be required to send a written notice of change of address or other information to the law enforcement agency with whom he was previously registered within three business days of establishing a new or additional residence.

(2) Upon receipt of a notice of change of address or updated information, the sheriff shall forward such information immediately to each law enforcement agency with which the offender is required to register pursuant to R.S. 15:542(A) and to the bureau.

D. The notice of change of address required by this Section shall include proof of residence as required by R.S. 15:542(C).

E. (1) Any person who is required to appear in person to give notice of a new address in accordance with the provisions of Subsection A of this Section shall also be required to provide new notification based upon the new address as provided for in R.S. 15:542.1, as applicable.

(2) Any sex offender who fails to provide change of address or other information as provided in this Section shall be subject to criminal prosecution as provided in R.S. 15:542.1.4.

F. (1) The offender shall appear in person at the sheriff’s office in the parish of residence at least three days prior to establishing temporary lodging to provide temporary lodging information regarding any place where the offender plans to stay for seven consecutive days or more.

(2) If the location of the temporary lodging is outside of the boundaries of the parish of registration, then the sheriff shall notify the sheriff of the parish of temporary lodging. If the location of the temporary lodging is out of state, then the sheriff shall notify the bureau. (Acts 2007, No. 460, § 2, eff. Jan. 1, 2008; Acts 2011, 1st Ex. Sess., No. 18, § 1, eff. June 12, 2011; Acts 2012, No. 200, § 1, eff. Aug. 1, 2012; Acts 2012, No. 552, § 1, eff. Aug. 1, 2012.)

LSLI 2012 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute merged the amendments to R.S. 15:542.1.2, as amended by Acts 2012, No. 200, § 1 and No. 552, § 1, to print the version as amended by No. 552, § 1.

2012 Amendments. — The 2012 amendment by Act No. 200 substituted “any information previously provided pursuant to R.S. 15:542(C)” for “name, place of employment, or enrollment” in (A)(4); and made stylistic changes.

The 2012 amendment by Act No. 552 substituted “any information previously provided pursuant to R.S. 15:542(C)” for “enrollment” in (A)(4); and made stylistic changes.

2011 1st Extraordinary Session Amendments. — The 2011 amendment by No. 18 substituted “a municipality with a population in excess of three hundred thousand” for “a parish with a population in excess of four hundred fifty thousand” in the introductory language of (A).

Quoted Statutory Material. — Acts 2007, No. 460, §§ 5 and 6, provide that “If any provision of this Act or the application thereof is held invalid, such invalidity shall not affect other provisions or applications of this Act which can be given effect without the invalid provisions or applications, and to this end the provisions of this Act are hereby declared severable. The provisions of this Act shall apply to all persons convicted of a sex offense or a criminal offense against a victim who is a minor, as defined in R.S. 15:541, regardless of the date of conviction, with the exception of those persons required to register under previous provisions of law whose obligations to register have been fulfilled and extinguished by operation of law. Any person under an obligation to register as of the effective date of this Act shall comply with the requirements contained in this Act and shall be given credit for having fulfilled their obligations to register for the length of time equal to their previous registration in compliance with law.”

CROSS REFERENCES

Louisiana Law. — Written notification by the courts; form to be used, see La. R.S. 15:543.1.

§ 542.1.3. Procedures for offenders convicted or adjudicated under the laws of another state, or military, territorial, foreign, tribal, or federal law; procedures for Louisiana offenders with out-of-state activities.

A. Any person who is convicted or adjudicated of an offense under the laws of another state, or military, territorial, foreign, tribal, or federal law for which R.S. 15:542 requires registration shall be subject to and shall comply with all of the registration requirements of this Chapter within three business days of establishing a residence in Louisiana and shall comply with all notification requirements required in R.S. 15:542.1 within twenty-one days of establishing a residence in Louisiana. Such person shall also notify the bureau within three business days of establishing residence in Louisiana and shall provide the bureau, within thirty days of establishing residence in Louisiana, certified copies of court records pertaining to the offense or offenses which require registration as a sex offender, including but not limited to the bill of information, indictment, court minutes, and final disposition.

B. (1) When the bureau receives notification that a person described in Subsection A of this Section is establishing residence in Louisiana, it shall immediately notify the appropriate law enforcement agencies as provided in R.S. 15:542.

(2) (a) Within sixty days of receiving the certified copies of court records from the offender as required by the provisions of Subsection A of this Section, the bureau shall determine which time period of registration under the provisions of R.S. 15:544 and the frequency of in-person periodic renewals under the provisions of R.S. 15:542.1 is applicable to the offender while residing in Louisiana. This determination shall be based on a comparison of the elements of the offense of conviction or adjudication with the elements of the most comparable Louisiana offense. The bureau shall post this official notification on the state sex offender and child predator registry within the ninety-day period provided in this Paragraph. If the most comparable Louisiana offense is carnal knowledge of a juvenile, the bureau shall indicate so and give notice to the offender that he may qualify for relief from registration pursuant to the provisions of R.S. 15:542(F)(2) or (3) if the offender’s age and the age of the victim are within the limitations provided by R.S. 15:542.

(b) Until the bureau makes a determination and posts an official notification as to the frequency of in-person periodic renewals, the offender shall renew and update his registration required by R.S. 15:542 in person every three months from the date of establishing a residence in Louisiana. Thereafter, the frequency of in-person periodic renewals of the offender shall be pursuant to the provisions of R.S. 15:542.1.1, based on the determination made by the bureau, comparing the elements of the offense of conviction or adjudication with the elements of the most comparable Louisiana offense, as required by Subparagraph (a) of this Paragraph.

(3) Within ninety days of the effective date of the provisions of Paragraph (2) of this Subsection, the bureau shall make a determination of the appropriate time period of registration under R.S. 15:544 and the number of required in-person periodic renewals under the provisions of R.S. 15:542.1.1 applicable to each sex offender or child predator convicted under the laws of another state, or military, territorial, foreign, tribal, or federal law who established a residence in this state prior to January 1, 2008. The bureau shall post this official notification on the registry within the ninety-day time period provided in this Paragraph. If the most comparable Louisiana offense is carnal knowledge of a juvenile, the bureau shall indicate so and give notice to the offender that he may qualify for relief from registration pursuant to R.S. 15:542 (F)(2) or (3) if the offender’s age and the age of the victim are within the limitations provided by R.S. 15:542.

(4) Any offender convicted or adjudicated under the laws of another state, or military, territorial, foreign, tribal, or federal law who establishes a residence in this state and is required to register and notify pursuant to the provisions of this Chapter may appeal the bureau’s determination of the applicable time period of registration and frequency of in-person periodic renewals through an administrative hearing as provided in R.S. 49:950 et seq. The offender shall have one year from the date that the bureau posted its determination on the registry to appeal. The duty to register and notify according to the determination of the bureau made pursuant to the provisions of this Subsection shall be binding and shall not be suspended or stayed pending appeal of the classification of the offender.

C. Any nonresident full-time or part-time worker employed in this state who would be required to register in his state of residence shall register with the appropriate law enforcement agencies as provided in R.S. 15:542 within three business days of employment. The provisions of this Subsection shall apply to any person employed in this state, with or without compensation.

D. Nonresident full-time or part-time students enrolled in this state who are required to register in their state of residence shall register within three business days with the appropriate law enforcement agencies as provided in R.S. 15:542.

E. Any resident of this state required to register as required by R.S. 15:542 shall notify the appropriate law enforcement agencies as provided in R.S. 15:542 if he leaves the state for full-time or part-time employment in another state, with or without compensation, for a period of more than seven consecutive days or for an aggregate of thirty days or more during the calendar year.

F. Any resident of this state required to register under the provisions of this Chapter shall notify the appropriate law enforcement agencies as provided in R.S. 15:542 within three business days if he leaves the state to enroll in any school as a full-time or part-time student.

G. Any resident of this state required to register under the provisions of this Chapter shall notify the bureau of his intent to establish a residence in another state within three days prior to establishing residence in the other state.

H. When an offender who was convicted of or adjudicated for an offense under the laws of another state, or military, territorial, foreign, tribal, or federal law requiring registration pursuant to the provisions of this Chapter appears in person for initial registration with the appropriate law enforcement agency in his parish of residence, the law enforcement agency shall follow the procedures set forth in R.S. 15:543(B)(1) through (7). (Acts 2007, No. 460, § 2, eff. Jan. 1, 2008; Acts 2008, No. 816, § 1, eff. Aug. 15, 2008; Acts 2010, No. 400, § 1, eff. Aug. 15, 2010; Acts 2012, No. 129, § 1, eff. May 14, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 129 added “and shall provide the bureau, within thirty days of establishing residence in Louisiana, certified copies of court records pertaining to the offense or offenses which require registration as a sex offender, including but not limited to the bill of information, indictment, court minutes, and final disposition” at the end of the second sentence of (A); in the first sentence of (B)(2)(a), substituted “sixty days” for “ninety days,” “certified copies of court records from the offender as” for “information,” and “Subsection A of this Section” for “R.S. 15:542(E)”; and added (B)(2)(b).

2010 Amendments. — The 2010 amendment by No. 400 substituted “offenders convicted or adjudicated under the laws of another state, or military, territorial, foreign, tribal, or federal law” for “out-of-state offenders” in the section heading; in (B)(2), substituted “notification required by the provisions of Paragraph (1) of this Subsection” for “the information required by the provisions of R.S. 15:542(E),” “offender” for “out-of-state offender,” “offense” for “out-of-state offense,” and added the last sentence; in (B)(3), substituted “convicted under the laws of another state, or military, territorial, foreign, tribal, or federal law” for “convicted out of state” and added the last sentence; in (B)(4), substituted “adjudicated under the laws of another state, or military, territorial, foreign, tribal, or federal law” for “adjudicated out of state” and added “and shall be binding”; and substituted “offense under the laws of another state, or military, territorial, foreign, tribal, or federal law” for “out-of-state offense” in (H).

2008 Amendments. — Acts 2008, No. 816, § 1, effective August 15, 2008, in (A), inserted “or adjudicated,” inserted “business” twice, and inserted “within twenty-one days of establishing a residence in Louisiana”; added (B)(2) through (4); substituted “three business days” for “seven consecutive days” in (F); and added (H).

Quoted Statutory Material. — Acts 2007, No. 460, §§ 5 and 6, provide that “If any provision of this Act or the application thereof is held invalid, such invalidity shall not affect other provisions or applications of this Act which can be given effect without the invalid provisions or applications, and to this end the provisions of this Act are hereby declared severable. The provisions of this Act shall apply to all persons convicted of a sex offense or a criminal offense against a victim who is a minor, as defined in R.S. 15:541, regardless of the date of conviction, with the exception of those persons required to register under previous provisions of law whose obligations to register have been fulfilled and extinguished by operation of law. Any person under an obligation to register as of the effective date of this Act shall comply with the requirements contained in this Act and shall be given credit for having fulfilled their obligations to register for the length of time equal to their previous registration in compliance with law.”

Acts 2010, No. 400, § 2, provides that “It is the intent of this legislature to require persons convicted of aggravated oral sexual battery prior to the repeal of R.S. 14:43.4 by Act 301 of 2001 R.S. to comply with all registration and notification requirements of Chapter 3-B of Title 15.”

Acts 2012, No. 129, § 2, provides that “The provisions of this Act shall only apply to persons who establish a residence in Louisiana on or after the effective date of this Act.”

CROSS REFERENCES

Louisiana Law. — Registration of sex offenders and child predators, see La. R.S. 15:542.

State Sex Offender and Child Predator Registry; duties of the Louisiana Bureau of Criminal Identification and Information, see La. R.S. 15:542.1.5.

Duration of registration and notification period, see La. R.S. 15:544.

§ 542.1.4. Failure to register and notify as a sex offender or child predator; penalties.

A. (1) A person who fails to register, periodically renew and update registration, provide proof of residence or notification of change of address or other registration information, or provide community notification as required by the provisions of this Chapter, and a person who knowingly provides false information to a law enforcement agency as provided in R.S. 15:542(C)(3), shall, upon first conviction, be fined not more than one thousand dollars and imprisoned with hard labor for not less than two years nor more than ten years without benefit of parole, probation, or suspension of sentence.

(2) Upon second or subsequent convictions, the offender shall be fined three thousand dollars and imprisoned with hard labor for not less than five years nor more than twenty years without benefit of parole, probation, or suspension of sentence.

(3) An offender who fails to pay the annual registration fee in accordance with the provisions of R.S. 15:542 shall be fined not more than five hundred dollars, imprisoned for not more than six months, or both. Upon a second or subsequent conviction for the failure to pay the annual registration fee, the offender shall be punished in accordance with the provisions of Paragraphs (1) and (2) of this Subsection.

B. (1) Any person who certifies by affidavit the location of the residence of the offender shall send written notice to the appropriate law enforcement agency with whom the person last registered when the offender no longer resides at the residence provided in the affidavit. This notification shall be made any time the sex offender is absent from the residence for a period of thirty days or more, or the offender vacates the residence with the intent to establish a new residence at another location. This notification shall be sent within three days of the end of the thirty-day period or within three days of the offender vacating the residence with the requisite intent.

(2) Any person who fails to provide the notice required by this Subsection shall be fined not more than five hundred dollars or imprisoned for not more than six months, with or without hard labor, or both.

C. (1) Any person who either fails to meet the requirements of R.S. 32:412(I) or R.S. 40:1321(J), who is in possession of any document required by R.S. 32:412(I) or R.S. 40:1321(J) that has been altered with the intent to defraud, or who is in possession of a counterfeit of any document required by R.S. 32:412(I) or R.S. 40:1321(J), shall, on a first conviction, be fined not more than one thousand dollars and imprisoned at hard labor for not less than two years nor more than ten years without benefit of parole, probation, or suspension of sentence.

(2) Upon a second or subsequent conviction for a violation of the provisions of this Subsection, the offender shall be fined three thousand dollars and imprisoned at hard labor for not less than five years nor more than twenty years without benefit of parole, probation, or suspension of sentence. (Acts 2007, No. 460, § 2, eff. Jan. 1, 2008; Acts 2008, No. 147, § 1, eff. Aug. 15, 2008; Acts 2011, No. 74, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 74 added (C).

2008 Amendments. — Acts 2008, No. 147, § 1, effective August 15, 2008, added (A)(3).

Quoted Statutory Material. — Acts 2007, No. 460, §§ 5 and 6, provide that “If any provision of this Act or the application thereof is held invalid, such invalidity shall not affect other provisions or applications of this Act which can be given effect without the invalid provisions or applications, and to this end the provisions of this Act are hereby declared severable. The provisions of this Act shall apply to all persons convicted of a sex offense or a criminal offense against a victim who is a minor, as defined in R.S. 15:541, regardless of the date of conviction, with the exception of those persons required to register under previous provisions of law whose obligations to register have been fulfilled and extinguished by operation of law. Any person under an obligation to register as of the effective date of this Act shall comply with the requirements contained in this Act and shall be given credit for having fulfilled their obligations to register for the length of time equal to their previous registration in compliance with law.”

CROSS REFERENCES

Louisiana Law. — Registration of sex offenders and child predators, see La. R.S. 15:542.

Duty of offenders to notify law enforcement of change of address, residence, or other registration information, see La. R.S. 15:542.1.2.

Written notification by the courts; form to be used, see La. R.S. 15:543.1.

§ 542.1.5. State Sex Offender and Child Predator Registry; duties of the Louisiana Bureau of Criminal Identification and Information.

A. (1) The Louisiana Bureau of Criminal Identification and Information shall develop and maintain the central registry known as the State Sex Offender and Child Predator Registry. The registry shall contain the information transmitted to the bureau pursuant to the provisions of this Chapter and shall be developed and maintained in accordance with the provisions of the federal Adam Walsh Child Protection and Safety Act of 2006 and any federal guidelines adopted pursuant thereto. Upon receipt of the registration and information of any person subject to the provisions of this Chapter, including juveniles required to register, the bureau shall immediately enter the appropriate information in the public registry. The bureau shall accept electronically submitted information and registration renewal information from law enforcement.

(2) (a) The bureau shall provide for public access to the information contained in the registry, including Internet-based access, which shall have field-search capabilities which comply with the provisions of the federal Adam Walsh Child Protection and Safety Act of 2006 and any federal guidelines adopted pursuant thereto.

(b) Notwithstanding the provisions of Subparagraph (2)(a) of this Subsection, the following information shall be exempt from public access as well as any other mandatory exemptions which are required by the federal Adam Walsh Child Protection and Safety Act of 2006 and any federal guidelines adopted pursuant thereto:

(i) Social security numbers.

(ii) Names of the victims of the offenses requiring registration.

(iii) Any information with regard to arrests that did not result in convictions.

(iv) Telephone numbers.

(v) Travel and immigration documents.

(vi) E-mail addresses, online screen names, or other online identities used by offenders to communicate on the Internet.

(c) Notwithstanding the provisions of Subparagraph (2)(b) of this Subsection which provides for exemptions to public access of telephone numbers, e-mail addresses, online screen names, or other online identities, the registry shall contain the ability to search by telephone numbers, e-mail addresses, online screen names, or other online identities to provide information to the person conducting the search regarding whether or not that information has been linked to a sex offender or child predator. This search shall not disclose the name or any other identifying information about the offender to the person conducting the search, except to identify that the information has been linked to a sex offender or child predator.

B. The bureau shall develop and maintain the registry as to provide for automatic e-mail notifications at the time in which an offender begins residence, employment, or school attendance within a certain geographic radius or zip code. This function of the registry shall allow members of the public and organizations to request automatic e-mail notifications to be sent to an e-mail address provided by the requestor for a certain geographic radius or zip code specified by the requestor.

C. The bureau shall participate in the Dru Sjodin National Sex Offender Registry in accordance with the provisions of the federal Adam Walsh Child Protection and Safety Act of 2006 and any federal guidelines adopted pursuant thereto.

D. (1) Immediately upon entry of the required information into the registry, the bureau shall notify the sheriff of the parish in which the offender’s address of residence is located, and the chief of police if the address is located in an incorporated area which has a police department. Additionally, the bureau shall notify the sheriff of the parish in which the offender is employed or attends school.

(2) Immediately upon entry of the required information into the registry, the bureau shall transmit to the Federal Bureau of Investigation the conviction data and fingerprints of the offender registered.

(3) Immediately upon entry of information that a person required to register under this Section is enrolled as a student or employed as a worker at any institution of postsecondary education into the registry, the bureau shall notify all law enforcement agencies having jurisdiction over the institution at which the offender is enrolled or employed, including but not limited to the campus law enforcement agency.

E. The bureau is hereby designated as the state agency to receive information regarding out-of-state sex offenders and child predators who establish a residence in this state pursuant to R.S. 15:542.1.3.

F. The bureau may promulgate rules and regulations in accordance with the Administrative Procedure Act to implement the provisions of this Chapter, provided that such rules and regulations are promulgated in accordance with the federal Adam Walsh Child Protection and Safety Act of 2006 and any federal guidelines adopted pursuant thereto.

G. (1) The bureau shall provide for the capability which would allow a social networking web site to compare the database of registered users of that social networking web site to the list of electronic mail addresses, instant message addresses, and other similar online identifiers of persons in the State Sex Offender and Child Predator Registry.

(2) A social networking web site desiring to compare its database of registered users to the list of electronic mail addresses, instant message addresses, and other online identifiers of persons in the registry shall provide to the bureau all of the following information:

(a) The name, address, and telephone number of the entity operating the social networking web site.

(b) The legal nature and corporate status of the entity operating the social networking web site.

(c) A statement signed by the chief legal officer of the social networking web site to the effect that the information obtained from the registry shall not be disclosed for any purpose other than for comparing the database of registered users of the social networking web site against the list of electronic mail addresses, instant message addresses, and other online identifiers of persons contained in the state registry to protect children from online sexual predators, and that disclosure of this information for any other purpose may be unlawful.

(d) The name, address, and telephone number of a natural person who is authorized to receive service of process for the entity operating the social networking web site.

(3) After complying with the requirements of Paragraph (2) of this Subsection, the entity operating the social networking web site may screen users or compare its database of registered users to the list of electronic mail addresses, instant message addresses, and other online identifiers of persons contained in the State Sex Offender and Child Predator Registry as frequently as the bureau will allow for the purpose of identifying, monitoring, or removing a registered user associated with electronic mail addresses, instant message addresses, and other online identifiers contained in the registry.

(4) An entity operating a social networking web site which complies with the provisions of Paragraphs (2) and (3) of this Subsection, the entity, its directors, officers, employees, or agents may claim such compliance as a defense to a claim for liability arising against the entity or such persons. (Acts 2007, No. 460, § 2, eff. Jan. 1, 2008; Acts 2008, No. 273, § 1, eff. Aug. 15, 2008; Acts 2008, No. 816, § 1, eff. Aug. 15, 2008.)

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated (G), as amended by Acts 2008, No. 273, § 1, as (G)(1) and redesignated the remaining subsections accordingly. In addition, the LSLI substituted “Paragraph (2)” for “Paragraph (1)” in (G)(3) and substituted “Paragraphs (2) and (3)” for “Paragraphs (1) and (2)” in (G)(4).

2008 Amendments. — Acts 2008, No. 273, § 1, effective August 15, 2008, added (G).

Acts 2008, No. 816, § 1, effective August 15, 2008, in (A)(1), substituted “including juveniles required to register, the bureau shall immediately enter the appropriate information in the public registry” for “the bureau shall immediately enter the information in the registry” in the third sentence and deleted “updated” preceding “information” in the last sentence; rewrote (A)(2)(a); in (F), substituted “may” for “shall” and inserted “federal.”

LSLI 2007 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Subsection” for “Section” in (A)(2)(b) and (c), as enacted by Acts 2007, No. 460, § 2.

Quoted Statutory Material. — Acts 2007, No. 460, §§ 5 and 6, provide that “If any provision of this Act or the application thereof is held invalid, such invalidity shall not affect other provisions or applications of this Act which can be given effect without the invalid provisions or applications, and to this end the provisions of this Act are hereby declared severable. The provisions of this Act shall apply to all persons convicted of a sex offense or a criminal offense against a victim who is a minor, as defined in R.S. 15:541, regardless of the date of conviction, with the exception of those persons required to register under previous provisions of law whose obligations to register have been fulfilled and extinguished by operation of law. Any person under an obligation to register as of the effective date of this Act shall comply with the requirements contained in this Act and shall be given credit for having fulfilled their obligations to register for the length of time equal to their previous registration in compliance with law.”

§ 542.1.6. [Repealed.]

Repealed by Acts 2009, No. 205, § 2, effective August 15, 2009. This section was derived from Acts 2007, No. 460, § 2, eff. Jan. 1, 2008; Acts 2008, No. 816, § 1, eff. Aug. 15, 2008.

§ 542.1.7. Court records; disclosure.

Notwithstanding any other provision of law to the contrary, any records in the possession of any court are subject to disclosure to the district attorney, sheriff, or any other law enforcement officers including agents of the Department of Public Safety and Corrections, division of probation and parole, for the purpose of fulfilling their duties with regard to the provisions of this Chapter, and without the necessity of obtaining any order of the court or other authorization for the release of such records. (Acts 2007, No. 460, § 2, eff. Jan. 1, 2008.)

Quoted Statutory Material. — Acts 2007, No. 460, §§ 5 and 6, provide that “If any provision of this Act or the application thereof is held invalid, such invalidity shall not affect other provisions or applications of this Act which can be given effect without the invalid provisions or applications, and to this end the provisions of this Act are hereby declared severable. The provisions of this Act shall apply to all persons convicted of a sex offense or a criminal offense against a victim who is a minor, as defined in R.S. 15:541, regardless of the date of conviction, with the exception of those persons required to register under previous provisions of law whose obligations to register have been fulfilled and extinguished by operation of law. Any person under an obligation to register as of the effective date of this Act shall comply with the requirements contained in this Act and shall be given credit for having fulfilled their obligations to register for the length of time equal to their previous registration in compliance with law.”

§ 542.2. [Redesignated.]

Redesignated as R.S. 15:539 by Acts 2007, No. 460, § 4, effective January 1, 2008.

LSLI 2007 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated former R.S. 15:542.2 as R.S. 15:539.

Quoted Statutory Material. — Acts 2007, No. 460, § 4, provides that “The Louisiana State Law Institute is hereby directed to redesignate R.S. 15:542.2 as R.S. 15:539.”

§ 543. Duties of the courts, sheriffs, and the Department of Public Safety and Corrections and the office of juvenile justice; informing the offender of the registration and notification requirements.

A. The court shall provide written notification to any person convicted of a sex offense and a criminal offense against a victim who is a minor of the registration requirements and the notification requirements of this Chapter. For purposes of this Subsection, the court shall use the form contained in R.S. 15:543.1 and shall provide a copy of the registration and notification statutes to the offender. Such notice shall be included on any guilty plea forms and judgment and sentence forms provided to the defendant, and an entry shall be made in the court minutes stating that the written notification was provided to such offenders. If the offender is not sentenced to incarceration, then the court shall notify the bureau of the conviction of the offender.

B. When a person who is required to register under this Chapter is released from incarceration or placed under parole, supervised release, or probation, the Department of Public Safety and Corrections for adult offenders, or the office of juvenile justice for juvenile offenders, or the sheriff if the offender is housed in the parish jail, or the court if the offender is not incarcerated or placed in the jurisdictional custody of the Department of Public Safety and Corrections or the office of juvenile justice, shall:

(1) Inform the person of the duty to register in accordance with the provisions of this Chapter.

(2) Inform the person of the duty to provide community notification as required by the provisions of this Chapter.

(3) Inform the person of the duty to provide in-person verification as required by the provisions of this Chapter.

(4) Inform the person of the duty to provide information regarding a change of address and other information and proof of residence as required by the provisions of this Chapter.

(5) Inform the person that if the person changes residence to another state, the person shall notify in writing both the bureau and the law enforcement agency designated for sex offender reporting under the laws of the state in which the new address is located if that state has a registration requirement, within three days from the date the person establishes residence in the new state.

(6) Obtain fingerprints, if not already on file, the registration information required by the provisions of R.S. 15:542 for inclusion into the state sex offender and child predator registry, and a current photograph of the person. The agency responsible in this Section for collecting the registration information shall, before release of the offender, transfer that information to the bureau for immediate inclusion in the registry which shall constitute preregistration, but which shall only be deemed completed registration upon the in-person verification by the offender with the appropriate law enforcement agency as provided in R.S. 15:542, within three business days of conviction, if not incarcerated immediately after conviction, or of release from confinement.

(7) Require the person to read and sign a form stating that the requirements of the provisions of this Chapter and the penalty for failure to comply with those requirements have been explained.

C. The Department of Public Safety and Corrections shall provide written notification to an individual convicted of a sex offense or a criminal offense against a victim who is a minor from another state of the registration and notification requirements of this Chapter at the time the department accepts supervision and has legal authority of the individual under the terms and conditions of the interstate compact agreement under R.S. 15:574.31.

The sheriff of the parish of the offender’s residence shall also provide written notification of the registration and notification requirements contained in this Chapter to every offender who presents himself to the sheriff for the purpose of fulfilling the registration requirements contained in this Chapter as well as a copy of the registration and notification statutes. The offender shall sign an affidavit confirming receipt of such notification.

D. Repealed by Acts 2007, No. 460, § 3, effective January 1, 2008.

E. At the time a person renews his driver’s license or identification card, or surrenders a driver’s license from another jurisdiction and makes an application for a driver’s license or an identification card, the Department of Public Safety and Corrections shall provide the applicant with written information on the registration requirements of R.S. 15:542. (Acts 1992, No. 388, § 1, eff. June 18, 1992; Acts 2007, No. 460, §§ 2, 3, eff. Jan. 1, 2008; Acts 2008, No. 816, § 1, eff. Aug. 15, 2008.)

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “office of juvenile justice” for “office of youth development” in the section heading and twice in (B), as amended by Acts 2008, No. 816, § 1.

2008 Amendments. — Acts 2008, No. 816, § 1, effective August 15, 2008, inserted “and the office of youth development” in the section heading; in (B), inserted “for adult offenders, or the office of youth development for juvenile offenders” and added “or the office of youth development”; in (B)(6), inserted “if not already on file ... child predator registry” and added the last sentence.

2007 Amendments. — Acts 2007, No. 460, §§ 2 and 3, effective January 1, 2008, deleted (D); and substituted “Duties of the courts ... notification requirements” for “Offender notification” in the section heading and rewrote the section.

Quoted Statutory Material. — Acts 2007, No. 460, §§ 5 and 6, provide that “If any provision of this Act or the application thereof is held invalid, such invalidity shall not affect other provisions or applications of this Act which can be given effect without the invalid provisions or applications, and to this end the provisions of this Act are hereby declared severable. The provisions of this Act shall apply to all persons convicted of a sex offense or a criminal offense against a victim who is a minor, as defined in R.S. 15:541, regardless of the date of conviction, with the exception of those persons required to register under previous provisions of law whose obligations to register have been fulfilled and extinguished by operation of law. Any person under an obligation to register as of the effective date of this Act shall comply with the requirements contained in this Act and shall be given credit for having fulfilled their obligations to register for the length of time equal to their previous registration in compliance with law.”

CROSS REFERENCES

Louisiana Law. — In person periodic renewal of registration by offenders, see La. R.S. 15:542.1.1.

Procedures for offenders convicted or adjudicated under the laws of another state, or military, territorial, foreign, tribal, or federal law; procedures for Louisiana offenders with out-of-state activities, see La. R.S. 15:542.1.3.

Written notification by the courts; form to be used, see La. R.S. 15:543.1.

JUDICIAL DECISIONS

INDEX

CONSTITUTIONAL LAW

• The Judiciary

•• Case or Controversy

••• Constitutionality of Legislation

•••• General Overview

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Sex Crimes

••• General Overview

••• Sexual Assault

•••• General Overview

• Guilty Pleas

•• Allocution & Colloquy

•• Changes & Withdrawals

•• Knowing & Intelligent Requirement

• Postconviction Proceedings

•• General Overview

•• Sex Offenders

••• General Overview

• Appeals

•• Remands & Remittiturs

•• Standards of Review

••• Plain Error

•••• General Overview

CONSTITUTIONAL LAW

• The Judiciary

•• Case or Controversy

••• Constitutionality of Legislation

•••• General Overview. — Discriminatory purpose by the lawmaking body was not proven and no evidence was introduced that the entire legislative body enacted the statutes, La. Rev. Stat. Ann. §§ 14:89, 12:1041, 15:535, 15:536, 15:538, 15:540, 15:542, 15:542.1, 15:543, 15:544, 15:545, and 15:549, for the purpose of discriminating against gay men and lesbians; thus, the statutes were not unconstitutional on equal protection grounds. La. Electorate of Gays & Lesbians, Inc. v. State, 833 So. 2d 1016, 2002 La. App. LEXIS 3689 (Nov. 20, 2002).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Sex Crimes

••• General Overview. — La. Rev. Stat. Ann. § 15:543(A) expressly directs the district court to provide written notice of the registration requirements to any defendant who is charged with, and not yet convicted of, a sex offense; the use of the words “charged with” is not accidental. State v. Calhoun, 694 So. 2d 909, 1997 La. LEXIS 1321 (May 20, 1997).

La. Rev. Stat. Ann. § 15:543(A) requires that written notification of the registration requirements appear on any guilty plea forms, and this additional mandate also reflects the legislature’s intent to ensure that a defendant be forewarned of the registration requirements, especially before such defendant enters a plea. State v. Calhoun, 694 So. 2d 909, 1997 La. LEXIS 1321 (May 20, 1997).

Notice of the registration requirements for sex offenders after a guilty plea is entered and accepted by the court amounts to untimely notice under La. Rev Stat. Ann. § 15:543(A). State v. Calhoun, 694 So. 2d 909, 1997 La. LEXIS 1321 (May 20, 1997).

••• Sexual Assault

•••• General Overview. — Where defendant was charged and convicted of a sex offense and was required to register as such, but the trial judge did not provide written notification of the registration requirement of La. Rev. Stat. Ann. § 15:542, the case was remanded to the trial court to send written notice to defendant of the registration requirement and to file a copy of the notice in the record. State v. Williams, 862 So. 2d 108, 2003 La. App. LEXIS 3136 (Nov. 12, 2003), writ denied by La. 2004-0051, 874 So. 2d 171, 2004 La. LEXIS 1821 (La. May 21, 2004).

In an aggravated rape conviction, La. Rev. Stat. Ann. § 14:42, because the trial judge failed to provide defendant with the written notice, as required by La. Rev. Stat. Ann. § 15:543(A), that sex offenders were required to register under La. Rev. Stat. Ann. § 15:542, the case was remanded to the trial judge to send written notice to defendant of the registration requirement. State v. Berniard, 860 So. 2d 66, 2003 La. App. LEXIS 2839 (Oct. 15, 2003), writ of certiorari denied by La. 2003-3210, 871 So. 2d 345, 2004 La. LEXIS 1012 (La. Mar. 26, 2004).

• Guilty Pleas

•• Allocution & Colloquy. — Although defendant was not informed prior to his plea that he would have to comply with the sex offender reporting requirements as required by La. Rev. Stat. Ann. § 15:543(A), he failed to raise that issue in his motion to withdraw the plea and he was otherwise adequately informed of his rights; hence, on appeal, the court affirmed the denial of his motion to withdraw the plea. State v. Williams, 839 So. 2d 1095, 2003 La. App. LEXIS 598 (Mar. 5, 2003).

•• Changes & Withdrawals. — Defendant was entitled to withdraw a guilty plea where a trial court failed to notify him of the statutory sex offender registration requirements pursuant to La. Rev. Stat. Ann. § 15:543(A); the failure undercut the voluntariness of the plea to forcible rape. State v. Johnson, 769 So. 2d 660, 2000 La. App. LEXIS 2525 (Sept. 6, 2000).

•• Knowing & Intelligent Requirement. — According to the written notification requirement under La. Rev. Stat. Ann. § 15:543(A), defendant received notice of the charges against him in the bill of information, therefore his conviction was upheld. State v. Boros, 646 So. 2d 1183, 1994 La. App. LEXIS 3229 (Nov. 29, 1994), writ of certiorari denied by La. 94-3148, 654 So. 2d 347, 1995 La. LEXIS 1336 (La. May 12, 1995).

• Postconviction Proceedings

•• General Overview. — After a conviction for attempted aggravated rape, a trial court erred by failing to advise defendant of the sexual offender registration requirements; further, the trial court should have advised defendant of the time permitted for post-conviction proceedings. State v. McLelland, 860 So. 2d 31, 2003 La. App. LEXIS 2848 (Oct. 15, 2003), writ denied by La. 2003-3372, 871 So. 2d 347, 2004 La. LEXIS 1018 (La. Mar. 26, 2004).

In the appellate court’s review for patent errors, it determined that the matter should be remanded as the trial judge did not advise defendant of the appropriate prescriptive period for filing post-conviction relief as required, and the trial judge did not provide the defendant with written notification of the registration requirements of La. Rev. Stat. Ann. § 15:542, as required by La. Rev. Stat. Ann. § 15:543(A). State v. Simmons, 845 So. 2d 1249, 2003 La. App. LEXIS 1430 (Apr. 29, 2003).

It was error patent, under La. Code Crim. Proc. Ann. art. 920, for the trial court to fail to properly comply with the notification requirements in La. Code Crim. Proc. Ann. art. 930.8 concerning the prescriptive period for filing applications for postconviction relief, and the requirements of La. Rev. Stat. Ann. § 15:543(A) regarding notification to defendant of his need to register as a sex offender under La. Rev. Stat. Ann. § 15.542. State v. Wallace, 788 So. 2d 578, 2001 La. App. LEXIS 1141 (May 16, 2001), writ denied by La. 2001-1849, 816 So. 2d 297, 2002 La. LEXIS 1735 (La. May 24, 2002).

•• Sex Offenders

••• General Overview. — Where a trial court failed to provide defendant with the sex offender registration requirements after an applicable conviction, a remand of the case was necessary. State v. Roca, 866 So. 2d 867, 2004 La. App. LEXIS 14 (Jan. 13, 2004), writ denied by La. 2004-0583, 877 So. 2d 143, 2004 La. LEXIS 2310 (La. July 2, 2004), writ denied by La. 2005-2137, 927 So. 2d 304, 2006 La. LEXIS 1540 (La. May 5, 2006).

Although the trial court erred when it failed to send defendant written notification regarding the registration requirements for sex offenders, where defendant was aware of the registration requirements for sex offenders, no remedial action was necessary. State v. Fernandez, 864 So. 2d 764, 2003 La. App. LEXIS 3688 (Dec. 30, 2003).

Where defendant was charged and convicted of a sex offense and was required to register as such, but the trial judge did not provide written notification of the registration requirement of La. Rev. Stat. Ann. § 15:542, the case was remanded to the trial court to send written notice to defendant of the registration requirement and to file a copy of the notice in the record. State v. Williams, 862 So. 2d 108, 2003 La. App. LEXIS 3136 (Nov. 12, 2003), writ denied by La. 2004-0051, 874 So. 2d 171, 2004 La. LEXIS 1821 (La. May 21, 2004).

Because La. Rev. Stat. Ann. § 15:540 et. seq. required registration of sex offenders and the trial judge did not provide written notification of the registration requirements of La. Rev. Stat. Ann. § 15:542 as required by La. Rev. Stat. Ann. § 15:543(A), the appellate court remanded the case so that the trial court could inform defendant of the registration requirements of La. Rev. Stat. Ann. § 15:542 by sending appropriate written notice to defendant. State v. Dickerson, 822 So. 2d 849, 2002 La. App. LEXIS 2161 (June 26, 2002), writ denied by La. 2002-2108, 837 So. 2d 627, 2003 La. LEXIS 1054 (La. Feb. 21, 2003).

La. Rev. Stat. Ann. § 15:543(A) requires the court to provide written notice of the requirements of La. Rev. Stat. Ann. § 15:542. State v. Badeaux, 798 So. 2d 234, 2001 La. App. LEXIS 2032 (Sept. 25, 2001), writ denied by La. 2001-2965, 827 So. 2d 414, 2002 La. LEXIS 3002 (La. Oct. 14, 2002).

Relator was not entitled to postconviction relief under La. Code Crim. Proc. Ann. art. 930.8 three years after the entry of his guilty plea to aggravated oral sexual battery for failure of the trial court to advise relator of the sex offender notification requirements under La. Rev. Stat. Ann. §§ 15:542, 15:543(A). The trial court did not err when it applied the time limitation requirement of La. Code Crim. Proc. Ann. art. 930.8 because relator did not allege in his motion that his claim was based on facts that were not known to him or his attorney as required pursuant to the exception under article 930.8(A)(1) and because late realization that the trial court erred by not giving notice of the sex offender registration requirement did not qualify as the discovery of a new fact for purposes of the exception set out in article 930.8(A)(1). State ex rel. Chauvin v. State, 814 So. 2d 1, 2000 La. App. LEXIS 3800 (Jan. 28, 2000).

• Appeals

•• Remands & Remittiturs. — In an aggravated rape conviction, La. Rev. Stat. Ann. § 14:42, because the trial judge failed to provide defendant with the written notice, as required by La. Rev. Stat. Ann. § 15:543(A), that sex offenders were required to register under La. Rev. Stat. Ann. § 15:542, the case was remanded to the trial judge to send written notice to defendant of the registration requirement. State v. Berniard, 860 So. 2d 66, 2003 La. App. LEXIS 2839 (Oct. 15, 2003), writ of certiorari denied by La. 2003-3210, 871 So. 2d 345, 2004 La. LEXIS 1012 (La. Mar. 26, 2004).

•• Standards of Review

••• Plain Error

•••• General Overview. — Trial court’s failure to give defendant notice of the registration requirements for sex offenders as required by La. Rev. Stat. Ann. § 15:543(A) was an error patent requiring remand for the trial court to provide such notice. State v. Torregano, 875 So. 2d 842, 2004 La. App. LEXIS 1157 (May 11, 2004).

§ 543.1. Written notification by the courts; form to be used.


	STATE V. ________
	________ JUDICIAL DISTRICT


	DOCKET # ________
	PARISH OF ________


	DIVISION ________
	STATE OF LOUISIANA




Notification to Sex Offender

In accordance with R.S. 15:543, this court has the duty to provide __________________ (name of offender) with the information necessary for awareness of sex offender and child predator registration requirements. __________________ has pled guilty to or been found guilty of a violation of R.S. ______________. Based on the provisions of Chapter 3-B of Title 15 of the Louisiana Revised Statutes of 1950 and the substance of the statute violated, IT IS ORDERED that ______________ must register for the period of _________________ from the date of his release from prison, from the date of his being placed on parole, supervised release or probation, or from the date of his conviction, if the offender is not sentenced to a term of imprisonment or jail. Additionally, since ______________ (hereinafter referred to as offender) has been convicted of:

( ) An aggravated offense as defined in R.S. 15:541 the offender must update his/her registration, in person, every ninety days from the date of initial registration, with the appropriate law enforcement agencies as provided in R.S. 15:542.

( ) A sexual offense involving a victim who is a minor as defined in R.S. 15:541, the offender must update his/her registration, in person, every six months from the date of initial registration, with the appropriate law enforcement agencies as provided in R.S. 15:542.

( ) An offense not defined in R.S. 15:541 as an aggravated offense or a sexual offense involving a victim who is a minor, the offender must update his/her registration, in person, annually from the date of initial registration, with the appropriate law enforcement agencies as provided in R.S. 15:542.

Based on the foregoing you are hereby notified of the following:

(1) The offender, within three (3) business days of establishing residence in Louisiana or if a current resident, within three (3) business days after conviction or adjudication if not immediately incarcerated or taken into custody, or within three (3) business days after release from confinement, shall obtain and provide the following information to each sheriff or police department in accordance with R.S. 15:542(B) (except in Orleans Parish where registration shall take place with the New Orleans Police Department):

(a) Name and any aliases used by the offender.

(b) Physical address or addresses of residence.

(c) Name and physical address of place of employment. If the offender does not have a fixed place of employment, the offender shall provide information with as much specificity as possible regarding the places where he works, including but not limited to travel routes used by the offender.

(d) Name and physical address of the school in which he is a student.

(e) Two forms of proof of residence for each residential address provided, including but not limited to a driver’s license, bill for utility service, and bill for telephone service. If those forms of proof of residence are not available, the offender may provide an affidavit of an adult resident living at the same address. The affidavit shall certify that the affiant understands his obligation to provide written notice pursuant to R.S. 15:542.1.4 to the appropriate law enforcement agency with whom the offender last registered when the offender no longer resides at the residence provided in the affidavit.

(f) The crime for which he was convicted and the date and place of such conviction, and if known by the offender, the court in which the conviction was obtained, the docket number of the case, the specific statute under which he was convicted, and the sentence imposed.

(g) A current photograph, fingerprints, palm prints, and a DNA sample.

(h) Telephone numbers, including fixed location phone and mobile phone numbers assigned to the offender or associated with any residence address of the offender.

(i) A description of every vehicle registered to or operated by the offender, including license plate number and a copy of the offender’s driver’s license or identification card.

(j) Social security number and date of birth.

(k) A description of the physical characteristics of the offender, including but not limited to sex, race, hair color, eye color, height, age, weight, scars, tattoos, or other identifying marks on the body of the offender.

(l) Every e-mail address, online screen name or other online identity used by the offender to communicate on the Internet.

(m) Temporary lodging information regarding any place where the offender plans to stay for seven or more days and the length of the stay.

(n) Travel and immigration documents, including but not limited to passports and documents establishing immigration status.

(2) The offender shall register with the sheriff and police chief in each of his/her residence(s) and with the sheriff of the parish in which the offender is employed and attends school and, for initial registration only, with the sheriff in the parish of the offender’s conviction in accordance with R.S. 15:542. If the offender lives, works, or attends school in Orleans Parish, however, the offender shall register with the New Orleans Police Department and not with the sheriff of that parish.

(3) If the offender is incarcerated as a result of the crime, the offender shall provide all information listed in Paragraph (1) of this Section to the Department of Public Safety and Corrections, or if a juvenile, to the office of juvenile justice, within ten (10) days prior to release from confinement. The offender shall still appear in person at the sheriff’s office within three (3) business days of release from confinement.

(4) During the declaration of an emergency, any offender required to register who enters an emergency shelter shall, within the first twenty-four (24) hours of admittance, notify the management of the facility, the chief of police of the municipality, and the sheriff of the parish in which the shelter is located of his sex offender status in accordance with R.S. 15:543.2.

(5) An offender required to register has a duty to provide notice of change of address or other registration information to the sheriff of the parish of residence within three business days. If the new or additional residence is located in a different parish, then offender must register with the sheriff of the parish in which the new or additional residence is located. The offender shall also send written notice within three business days of re-registering in the new parish to the sheriff of the parish of former registration in accordance with R.S. 15:542.1.2.

(6) The offender shall give notice of the crime for which he was convicted, his name, address, a physical description, and a photograph to the following in accordance with R.S. 15:542(B)(1):

(a) At least one person in every residence or business within a one-mile radius in a rural area and a three-tenths of a mile radius in an urban or suburban area of the address of the residence where the offender will reside upon release, including all adult residents of the residence of the offender.

(b) The superintendent of the school district where the offender will reside.

(c) The lessor, landlord, or owner of the residence or the property on which he resides.

(d) The superintendent of the park, playground, and recreation districts within the designated area where the offender will reside only if the victim was under eighteen (18) years of age at the time of the commission of the offense.

*Any person convicted of a violation of R.S. 14:89 shall not have to include a photograph in the notice described in Paragraph (6) of this Subsection.

*Juveniles adjudicated for a crime requiring registration DO NOT have to provide this community notice.

(7) In accordance with R.S. 15:542.1, community notification shall be given by mail within twenty-one days of the date of conviction, if the offender is not taken into custody at the time of conviction, and within twenty-one days of the date of release from confinement if sentenced to a term of imprisonment. This notification shall also occur within twenty-one days of each time the offender changes his residence within twenty-one days of establishing residency in the new locale. This notification shall also occur at least every five years, whether or not the offender changes residences. This notification shall occur in each jurisdiction in which the offender regularly resides.

*Juveniles adjudicated for a crime requiring registration DO NOT have to provide this community notice.

(8) In accordance with R.S. 15:542.1, community notice shall be published on two (2) separate days within this period in the official journal of the governing authority of the parish where the offender plans to reside, unless ordered to be published in a different journal or newspaper by the sheriff or local ordinance.

*Those convicted of R.S. 14:92(A)(7) are not required to publish notice in the newspaper or official journal as provided in Paragraph (8).

*Juveniles who are adjudicated for a crime requiring registration DO NOT have to provide this community notice.

(9) In accordance with R.S. 15:542.1(B), an offender who provides recreational instruction to persons under the age of seventeen (17) shall post a notice in the building or facility where such instruction is being given.

(10) In accordance with R.S. 15:543, an offender must, within ten (10) days prior to release from a correctional facility, provide a photograph and other relevant information noted above to the Department of Public Safety and Corrections, or if a juvenile, to the office of juvenile justice for purposes of the State Sex Offender and Child Predator Registry.

(11) In accordance with R.S. 15:542.1.2, if an offender changes his place of residence or establishes a new or additional residence, he shall appear in person at the office of the sheriff of his parish of residence where he is currently registered within three (3) business days of the change to register the new address. If the new address is located in a different parish, then the offender shall also appear in person at the office of the sheriff of his new parish of residence within the same time period. If the offender’s parish of residence is in Orleans Parish, then the registration shall take place at the New Orleans Police Department and not with the Orleans Parish Sheriff.

(12) In accordance with R.S. 15:542.1.2, if an offender is absent from his current address of registration for more than thirty (30) consecutive days or an aggregate of thirty (30) days or more in a calendar year, and is physically present at another address during that same period of time, the offender shall register in person the new address as one of his addresses of residence. If the new address is in a parish different from his current address, he shall also register in person with the sheriff of the new parish within three (3) business days of the tolling of the time periods listed. This requirement notwithstanding, the offender shall still notify the sheriff of one of his parishes of residence in person if he is to take up temporary lodging for seven (7) or more days. It is only after the thirty-day limit is exceeded that the new registration shall occur.

(13) The offender shall also appear in person at the office of the sheriff of any of his parishes of residence when there is a change in the offender’s name, place of employment, or enrollment. This appearance shall occur within three (3) business days of the change. If the offender’s address of residence is in Orleans Parish, this registration update shall take place at the New Orleans Police Department and not with the Orleans Parish Sheriff’s Office.

(14) The offender shall be prohibited from certain types of employment in accordance with R.S. 15:553 for the duration of the registration period. A copy of this statute is provided to you with this notification.

(15) In accordance with R.S. 15:542(C), the offender shall update his registration annually on the anniversary of the initial registration by appearing in person at the office of each law enforcement agency with which he is required to register and shall pay an annual registration fee of sixty dollars ($60.00).

(16) Failure to comply with any of these registration and notification requirements is a felony for which an offender shall be punished by a fine of up to one thousand dollars ($1,000.00) and imprisonment at hard labor for not less than two years nor more than ten years without benefit of parole, probation, or suspension of sentence. Upon a second or subsequent conviction, the offender shall be punished by a fine of up to three thousand dollars ($3,000.00) and imprisonment at hard labor for not less than five years, nor more than twenty years without benefit of parole, probation, or suspension of sentence.

(17) For those offenders who have been convicted of a sex offense as defined in R.S. 15:541 involving a victim who was under the age of thirteen (13) at the time of the offense, R.S. 14:91.2 is applicable which prohibits such offenders from residing or being present in certain locations. A copy of this statute is provided to you with this notification.

(18) For those offenders who have been convicted of R.S. 14:81 (indecent behavior with juveniles), R.S. 14:81.1 (pornography involving juveniles), R.S. 14:81.3 (computer-aided solicitation of a minor), or R.S. 14:283 (video voyeurism) or have been convicted of a sex offense as defined in R.S. 15:541 in which the victim of the sex offense was a minor, R.S. 14:91.5, which prohibits such offenders from using certain social networking websites, is applicable. A copy of this statute is provided to you with this notification.

THUS DONE AND SIGNED this ___________ day of _________________, 20________ in open court, in_________________, Louisiana.

______________________

Judge, ________ Judicial District Court

I hereby certify that the above requirements have been explained to me, that I have received a copy of the above notice of sex offender registration and notification requirements, and a copy of the statutes providing for such requirements. I also understand that I will be subject to any changes made by the legislature to the registration laws from this day forward.

______________________

    (Name of Sex Offender)

______________________

    Defense Counsel Signature

(Acts 2006, No. 175, § 1, eff. Aug. 15, 2006; Acts 2007, No. 460, § 2, eff. Jan. 1, 2008; Acts 2008, No. 816, § 1, eff. Aug. 15, 2008; Acts 2009, No. 205, § 2, eff. Aug. 15, 2009; Acts 2010, No. 973, § 2, eff. July 6, 2010; Acts 2012, No. 50, § 1, eff. Aug. 1, 2012; Acts 2012, No. 205, § 2, eff. Aug. 1, 2012.)

LSLI 2012 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute merged the versions of R.S. 15:543.1 amended by Acts 2012, No. 50, § 1 and No. 205, § 2 to include all the changes made by both acts.

2012 Amendments. — The 2012 amendment by Act No. 50 substituted “R.S. 14:92(A)(7)” for “R.S. 14:89 or 92(A)(7)” in (8).

The 2012 amendment by Act No. 205 inserted “from the date of his” in the third sentence of the introductory language under “Notification to Sex Offender” of the form; substituted “Paragraph (6)” for “Paragraph (b)” in (6)(d); substituted “or if a juvenile, to” for “and” in (10); added (18); and made a stylistic change.

2010 Amendments. — The 2010 amendment by No. 973 substituted “R.S. 14:89 or 92(A)(7)” for “R.S. 14:92(9)(7),” added (14) and made a stylistic change.

2009 Amendments. — The 2009 amendment by No. 205 deleted (14).

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “office of juvenile justice” for “office of youth development” in (3) and (10), as amended by Acts 2008, No. 816, § 1. In addition, the LSLI made minor stylistic changes throughout the section.

In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “address is located” for “address in located” in (11), as amended by Acts 2008, No. 816, § 1.

In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “R.S. 15:541” for “R.S. 15:541(1).” In addition, the LSLI substituted “R.S. 15:541” for “R.S. 15:541(9.1).”

2008 Amendments. — Acts 2008, No. 816, § 1, effective August 15, 2008, substituted “R.S. 15:541(14.2)” for “R.S. 15:541(9.1)”; rewrote (1); added “fingerprints, palm prints, and a DNA sample” in (1)(g); deleted (1)(h) redesignated the remaining subsections accordingly; added “and the length of the stay” in (1)(m); add the last sentence in (2); inserted (3), and redesignated the remaining subsections accordingly; substituted “the notice described in Paragraph (b) of this Subsection” for “this notice” and added the last sentence in (6)(d); rewrote (7) and (8); in (10), substituted “Department” for “Dept.,” and inserted “and the office of youth development”; inserted (11), and redesignated (10) as (12); rewrote (12); inserted (13) and (14), redesignated former (11) as (15); rewrote (15); added (16) and (17); and rewrote the last paragraph.

LSLI 2007 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute made a minor stylistic change in (7), as amended by Acts 2007, No. 460, § 1.

2007 Amendments. — Acts 2007, No. 460, § 2, effective January 1, 2008, substituted “Written notification by the courts; form to be used” for “Sex offenders; emergency situations” in the section heading; and rewrote the section.

Quoted Statutory Material. — Acts 2007, No. 460, §§ 5 and 6, provide that “If any provision of this Act or the application thereof is held invalid, such invalidity shall not affect other provisions or applications of this Act which can be given effect without the invalid provisions or applications, and to this end the provisions of this Act are hereby declared severable. The provisions of this Act shall apply to all persons convicted of a sex offense or a criminal offense against a victim who is a minor, as defined in R.S. 15:541, regardless of the date of conviction, with the exception of those persons required to register under previous provisions of law whose obligations to register have been fulfilled and extinguished by operation of law. Any person under an obligation to register as of the effective date of this Act shall comply with the requirements contained in this Act and shall be given credit for having fulfilled their obligations to register for the length of time equal to their previous registration in compliance with law.”

Acts 2010, No. 973, § 1, provides that “This Act shall be known as the ‘Justin M. Bloxom Act’ in honor of Justin M. Bloxom, a resident of Stonewall, Louisiana, who was murdered on March 30, 2010.”

CROSS REFERENCES

Louisiana Law. — Duties of the courts, sheriffs, and the Department of Public Safety and Corrections and the office of juvenile justice; informing the offender of the registration and notification requirements, see La. R.S. 15:543.

§ 543.2. Sex offenders; emergency situations.

A. (1) Notwithstanding any other provision of law to the contrary, during a declaration of emergency, any person who has been required to register as a sex offender as provided for in this Section who enters an emergency shelter shall, within the first twenty-four hours of admittance, notify the management of the facility, the chief of police of the municipality, if the shelter is located in a municipality, and the sheriff of the parish in which the shelter is located of their sex offender status. The sex offender shall provide his full name, date of birth, social security number, and last address of registration prior to the declaration of emergency. Within seventy-two hours of receiving the notification required by the provisions of this Paragraph, the chief of police and the sheriff shall forward that information to the Louisiana Bureau of Criminal Identification and Information.

(2) For purposes of this Subsection, “emergency shelter” includes the use of any facility, building, or structure operated by a nonprofit, tax-exempt organization under Section 501(c)(3) of the Internal Revenue Code, which provides the basic necessities of life, including but not limited to water, food, and shelter, to persons who are displaced from their homes due to a man-made or natural emergency or disaster.

(3) The manager or director of the emergency shelter shall make a reasonable effort to notify the chief law enforcement officer of the parish or municipality in which the shelter is located of the presence of the sex offender in the emergency shelter. No person associated with a nonprofit organization which operates an emergency shelter shall be liable for any injury or claim arising out of the failure of the manager or operator to communicate the presence of a sex offender in the shelter to the appropriate law enforcement official.

B. The Department of Public Safety and Corrections shall provide information to every sex offender who is under the supervision of the department with respect to the protocol to be followed in emergency situations. To implement the provisions of this Section, the department shall adopt rules in accordance with the Administrative Procedure Act which include but are not limited to the following:

(1) The establishment of a toll-free telephone number which shall be provided to each sex offender for use in contacting the department in emergency situations.

(2) Dissemination of information to each sex offender of his obligation to notify the management of an emergency shelter of his sex offender status in accordance with the provisions of R.S. 15:542 and of his obligation to report to the Department of Public Safety and Corrections, division of probation and parole.

C. For purposes of this Section, “sex offender” shall mean any person who has committed a sex offense as defined in R.S. 15:541.

D. The failure of the offender to comply with the provisions of this Section shall be considered a violation of a condition of probation and parole and subject the offender to revocation. (Acts 2007, No. 460, § 2, eff. Jan. 1, 2008.)

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “R.S. 15:541” for “R.S. 15:541(14.1)” in (C).

2007 Amendments. — Acts 2007, No. 460, § 2, effective January 1, 2008, rewrote the section.

Quoted Statutory Material. — Acts 2007, No. 460, §§ 5 and 6, provide that “If any provision of this Act or the application thereof is held invalid, such invalidity shall not affect other provisions or applications of this Act which can be given effect without the invalid provisions or applications, and to this end the provisions of this Act are hereby declared severable. The provisions of this Act shall apply to all persons convicted of a sex offense or a criminal offense against a victim who is a minor, as defined in R.S. 15:541, regardless of the date of conviction, with the exception of those persons required to register under previous provisions of law whose obligations to register have been fulfilled and extinguished by operation of law. Any person under an obligation to register as of the effective date of this Act shall comply with the requirements contained in this Act and shall be given credit for having fulfilled their obligations to register for the length of time equal to their previous registration in compliance with law.”

CROSS REFERENCES

Louisiana Law. — Written notification by the courts; form to be used, see La. R.S. 15:543.1.


§ 544. Duration of registration and notification period.

A. Except as provided for in Subsection B of this Section, a person required to register and provide notification pursuant to the provisions of this Chapter shall comply with the requirement for a period of fifteen years from the date of the initial registration in Louisiana, or the duration of the lifetime of the offender as provided in Subsection E of this Section, unless the underlying conviction is reversed, set aside, or vacated. The requirement to register shall apply to an offender who is pardoned.

B. (1) A person required to register pursuant to this Chapter who was convicted of a sexual offense against a victim who is a minor as defined in R.S. 15:541 shall register and maintain his registration and provide community notification pursuant to the provisions of this Chapter for a period of twenty-five years from the date of initial registration in Louisiana, or the duration of the lifetime of the offender as provided in Subsection E of this Section, unless the underlying conviction is reversed, set aside, or vacated. The requirement to register shall apply to an offender who is pardoned.

(2) Any of the following persons required to register pursuant to this Chapter shall register and provide notification for the duration of their lifetime, even if granted a first offender pardon, unless the underlying conviction is reversed, set aside, or vacated:

(a) A person required to register pursuant to this Chapter who was convicted of an aggravated offense as defined in R.S. 15:541;

(b) A juvenile adjudicated for the enumerated offenses in R.S. 15:542(A)(3); or

(c) A person with a prior conviction or adjudication for an offense for which registration is required by the provisions of this Chapter, whether or not the prior offense required registration at the time of commission or conviction, who subsequently is convicted of or adjudicated for an offense which requires registration under the provisions of this Chapter.

C. A person who is required to register pursuant to the provisions of R.S. 15:542.1.3 shall register and maintain his registration and provide community notification pursuant to the provisions of this Chapter for the period of registration provided by the jurisdiction of conviction or for the period of registration provided by the provisions of this Section, whichever period is longer.

D. (1) If an offender begins the period of registration and notification and is subsequently incarcerated for any reason other than a misdemeanor arrest or a misdemeanor conviction or for a felony arrest which does not result in a conviction, then the period of registration and notification shall begin anew on the day the offender is released from incarceration, with no credit for the period of time in which the offender complied with registration and notification requirements prior to his incarceration.

(2) An offender required to register pursuant to the provisions of this Chapter shall receive credit only for the period of time in which he resides in this state and is in compliance with all registration and notification requirements of this state.

E. (1) The registration period of fifteen years established in Subsection A of this Section may be reduced to a period of ten years if the offender maintains a clean record for the entire ten-year period of registration upon petition to be relieved of the sex offender registration to the court of conviction for those convicted in Louisiana, or the court of the parish of residence for those convicted under the laws of another state, or military, territorial, foreign, tribal, or federal law which have been determined to be comparable to a Louisiana offense requiring a fifteen-year registration period by the bureau pursuant to the provisions of R.S. 15:542.1.3.

(2) The lifetime registration period established in Paragraph (B)(2) of this Section may be reduced to a period of twenty-five years if the offender was adjudicated delinquent for the offense which requires registration and maintains a clean record for twenty-five years upon petition to be relieved of the sex offender registration to the court of adjudication for those adjudicated in Louisiana, or court of the parish of residence for those adjudicated under the laws of another state, or military, territorial, foreign, tribal, or federal law.

(3) For purposes of this Subsection, an offender maintains a “clean record” by:

(a) Not being convicted of any offense for which imprisonment for more than one year may be imposed.

(b) Not being convicted of any sex offense.

(c) Successfully completing any periods of supervised release, probation, or parole.

(d) Successfully completing an appropriate sex offender treatment program by a registered treatment as provided in R.S. 24:936 or an appropriate sex offender treatment program certified by the Attorney General of the United States.

(e) Complying with all sex offender registration and notification requirements in Louisiana for the prescribed period of time pursuant to the provisions of this Chapter.

(4) The following procedures shall apply to the provisions of Paragraphs (1) and (2) of this Subsection:

(a) The district attorney shall be served with a copy of the petition and the Department of Public Safety and Corrections, office of state police, and the Department of Justice shall be given notice of the filing with a copy of the pleading. Upon receipt of the pleading, the office of state police shall issue a certification of the offender’s history of registration in Louisiana to the court in which the petition was filed. The certification issued by the office of state police shall be admissible and shall be deemed prima facie evidence of the offender’s history of registration in Louisiana.

(b) The court shall order a contradictory hearing to determine whether the offender is entitled to be relieved of the registration and notification requirements pursuant to the provisions of Paragraphs (1) and (2) of this Subsection. The Department of Public Safety and Corrections, office of state police, and the Department of Justice shall be given notice of the hearing date.

(c) The provisions of Paragraphs (1) and (2) of this Subsection shall not apply to any person who was convicted of more than one offense which requires registration pursuant to the provisions of this Chapter.

F. (1) Notwithstanding the provisions of Subsection A or Paragraph (B)(1) of this Section, the court, upon motion of the district attorney, and after a contradictory hearing, shall have the authority to order a person required to register and provide notification pursuant to the provisions of this Chapter to register and notify for the duration of the lifetime of the offender upon a showing by a preponderance of the evidence that the offender poses a substantial risk of committing another offense requiring registration pursuant to this Chapter. The district attorney and the offender may enter into a plea agreement requiring the offender to register and provide notification for the duration of the lifetime of the offender without a contradictory hearing.

(2) Whenever the registration and notification period of a sex offender has been increased to lifetime pursuant to the provisions of Paragraph (1) of this Subsection, upon maintenance of a clean record for the minimum time period applicable to the offense of conviction as provided by the provisions of Subsection A or Paragraph (B)(1) of this Section, the offender may petition the court in the jurisdiction of conviction, or if convicted under the laws of another state, or military, territorial, foreign, tribal, or federal law, in the jurisdiction of the offender’s residence, to be relieved of the registration and notification requirements of this Chapter. The district attorney shall be served with the petition, and the matter shall be set for contradictory hearing. Upon a finding by clear and convincing evidence that the offender has maintained a “clean record” as defined in this Section and that the offender does not pose a substantial risk of committing another offense requiring registration pursuant to this Chapter, the court may order that the offender be relieved of the obligation to register and notify pursuant to this Chapter. (Acts 1992, No. 388, § 1, eff. June 18, 1992; Acts 1995, No. 928, § 1; Acts 1999, No. 594, § 2, eff. Aug. 15, 1999; Acts 2006, No. 24, § 1, eff. Aug. 15, 2006; Acts 2007, No. 460, § 2, eff. Jan. 1, 2008; Acts 2008, No. 462, § 1, eff. Aug. 15, 2008; Acts 2008, No. 816, § 1, eff. Aug. 15, 2008; Acts 2010, No. 149, § 1, eff. Aug. 15, 2010; Acts 2010, No. 400, § 1, eff. Aug. 15, 2010; Acts 2011, No. 318, § 1, eff. June 28, 2011; Acts 2012, No. 129, § 1, eff. May 14, 2012.)

LSLI 2012 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute changed “Louisiana Department of Public Safety and Corrections” to “Department of Public Safety and Corrections” in R.S. 15:544(E)(4)(a) and (E)(4)(b), as amended by Acts 2012, No. 129, § 1.

2012 Amendments. — The 2012 amendment by Act No. 129 inserted (C); redesignated former (C) through (E) as (D) through (F); deleted the former second sentence of (E)(1) and (E)(2), which read: “The petition shall be accompanied by a certification from the office of state police of the offender’s history of registration in Louisiana”; added the last two sentences of (E)(4)(a); and made stylistic changes.

2011 Amendments. — The 2011 amendment by No. 318 added the second sentence of (D)(1), (D)(2) and (D)(4)(b); added “in Louisiana for the prescribed period of time” in (D)(3)(e); and added “and the Louisiana Department of Public Safety and Corrections, office of state police and the Department of Justice shall be given notice of the filing with a copy of the pleading” in (D)(4)(a).

2010 Amendments. — The 2010 amendment by No. 149 added (D)(3)(e).

The 2010 amendment by No. 400 added “in Louisiana” in (A) and (B)(1); redesignated former (C) as (C)(1); added (C)(2); substituted “may be reduced” for “shall be reduced” in (D)(1) and (D)(2); added “upon petition to be relieved of the sex offender registration to the court of conviction for those convicted in Louisiana, or the court of the parish of residence for those convicted under the laws of another state, or military, territorial, foreign, tribal, or federal law which have been determined to be comparable to a Louisiana offense requiring a fifteen-year registration period by the bureau pursuant to the provisions of R.S. 15:542.1.3” in (D)(1); added “upon petition to be relieved of the sex offender registration to the court of adjudication for those adjudicated in Louisiana, or court of the parish of residence for those adjudicated under the laws of another state, or military, territorial, foreign, tribal, or federal law” in (D)(2); added (D)(4); and substituted “if convicted under the laws of another state, or military, territorial, foreign, tribal, or federal law” for “if convicted out of state” in (E)(2).

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute merged (D)(3), as amended by Acts 2008, No. 816, § 1 with (E), as amended by Acts 2008, No. 462, § 1. In addition, the LSLI merged (E), as amended by Acts 2008, No. 816, § 1 with (D)(3), as amended by Acts 2008, No. 462, § 1 and made a minor stylistic change in (B)(1).

In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “R.S. 15:541” for “R.S. 15:541(14.2)” in (B)(1) substituted “R.S. 15:541” for “R.S. 15:541(1)” in (B)(2). In addition, the LSLI corrected a coding error in Act 816 which indicated that Subparagraphs (D)(3)(a) through (c) were to be deleted and inserted the subparagraphs in the section.

2008 Amendments. — Acts 2008, No. 462, § 1, effective June 25, 2008, rewrote the section.

Acts 2008, No. 816, § 1, effective August 15, 2008, inserted “or the duration of the lifetime of the offender as provided in Subsection E of this Section” in (A) and (B)(1); rewrote (B)(2); substituted “for any reason other than a misdemeanor arrest or a misdemeanor conviction or for a felony arrest which does not result in a conviction” for “for the commission of a subsequent felony or where probation or parole of the offender is revoked” in (C); deleted (D)(3)(a) through (c); substituted “registered treatment as provided in R.S. 24:936 or an appropriate sex offender treatment program certified” for “certified by the state or” in (D)(3)(d); and added (E).

2007 Amendments. — Acts 2007, No. 460, § 2, effective January 1, 2008, substituted “Duration of registration and notification period” for “Duty to register” in the section heading; and rewrote the section.

2006 Amendments. — Acts 2006, No. 24, § 1, effective August 15, 2006, changed (A) to an undesignated paragraph; and inserted “of the sex offense requiring registration and notification” in the first sentence and substituted “a felony conviction” for “the conviction” twice.

1999 Amendments. — Acts 1999, No. 594, § 2, effective August 15, 1999, repealed (B) and (D).

Quoted Statutory Material. — Acts 2007, No. 460, §§ 5 and 6, provide that “If any provision of this Act or the application thereof is held invalid, such invalidity shall not affect other provisions or applications of this Act which can be given effect without the invalid provisions or applications, and to this end the provisions of this Act are hereby declared severable. The provisions of this Act shall apply to all persons convicted of a sex offense or a criminal offense against a victim who is a minor, as defined in R.S. 15:541, regardless of the date of conviction, with the exception of those persons required to register under previous provisions of law whose obligations to register have been fulfilled and extinguished by operation of law. Any person under an obligation to register as of the effective date of this Act shall comply with the requirements contained in this Act and shall be given credit for having fulfilled their obligations to register for the length of time equal to their previous registration in compliance with law.”

Acts 2010, No. 400, § 2, provides that “It is the intent of this legislature to require persons convicted of aggravated oral sexual battery prior to the repeal of R.S. 14:43.4 by Act 301 of 2001 R.S. to comply with all registration and notification requirements of Chapter 3-B of Title 15.”

Acts 2011, No. 318, § 2, provides that “The task force created by this Act [Acts 2011, No. 318] shall terminate sixty days after the report of findings and recommendations has been submitted.”

Acts 2012, No. 129, § 2, provides that “The provisions of this Act shall only apply to persons who establish a residence in Louisiana on or after the effective date of this Act.”

CROSS REFERENCES

Louisiana Law. — In person periodic renewal of registration by offenders, see La. R.S. 15:542.1.1.

Procedures for offenders convicted or adjudicated under the laws of another state, or military, territorial, foreign, tribal, or federal law; procedures for Louisiana offenders with out-of-state activities, see La. R.S. 15:542.1.3.
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CONSTITUTIONAL LAW

• The Judiciary

•• Case or Controversy

••• Constitutionality of Legislation

•••• General Overview. — Discriminatory purpose by the lawmaking body was not proven and no evidence was introduced that the entire legislative body enacted the statutes, La. Rev. Stat. Ann. §§ 14:89, 12:1041, 15:535, 15:536, 15:538, 15:540, 15:542, 15:542.1, 15:543, 15:544, 15:545, and 15:549, for the purpose of discriminating against gay men and lesbians; thus, the statutes were not unconstitutional on equal protection grounds. La. Electorate of Gays & Lesbians, Inc. v. State, 833 So. 2d 1016, 2002 La. App. LEXIS 3689 (Nov. 20, 2002).

CRIMINAL LAW & PROCEDURE

• Sentencing

•• Corrections, Modifications & Reductions

••• Illegal Sentences. — Defendant was not entitled to benefit from an unlawfully lenient sentence when the trial judge agreed to waive the sex offender registration requirement, as such a requirement was mandatory. State v. Quinones, 864 So. 2d 824, 2003 La. App. LEXIS 3692 (Dec. 30, 2003).

§ 545. Duty of law enforcement.

A. (1) It shall be the duty of the sheriff of every parish, the chief of police of each municipality, and every chief officer of every other law enforcement agency operating within this state to record the fingerprints of all persons held in or remanded to their custody when convicted of any sex offense or any criminal offense against a victim who is a minor for which the penalty of imprisonment might be imposed and to disseminate and file such fingerprints in the same manner as those recorded upon every arrest. The sheriff and the police chief or, if the residence is in a municipality with a population in excess of three hundred thousand, the police department shall forward the fingerprints and information obtained pursuant to R.S. 15:542 and 542.1, a copy of the criminal history of the offender, and the text of the law defining the criminal offense which requires registration to the Louisiana Bureau of Criminal Identification and Information within three business days for inclusion into the State Sex Offender and Child Predator Registry.

(2) Each emergency shelter opened or operating in the state of Louisiana in anticipation of a state of emergency being declared or a state of emergency having been declared in the state or any portion of the state shall either access the current sex offender information posted on the State Police Sex Offender and Child Predator Internet Registry or request that the Bureau of Criminal Identification and Information provide the shelter with a copy of the most recent central registry of sex offenders registered under provisions of R.S. 15:542 and 542.1.

B. Every time a furlough is authorized, the Department of Public Safety and Corrections shall notify, forty-eight hours prior to the beginning of such furlough, the bureau that the named prisoner has been granted a furlough, the place to which furloughed, and the dates and times during which the prisoner will be on furlough status. In the case of an emergency furlough the forty-eight hour time period shall not be required but notification shall be made as promptly as possible and before the prisoner is released on furlough. Upon receipt of furlough information pursuant to this Subsection, the bureau shall notify the sheriff of the parish or the chief of police of the municipality to which the prisoner is being furloughed, the nearest Louisiana state police troop unit wherein the furloughed prisoner shall be residing, and such other criminal justice agencies as the bureau may deem necessary.

C. Disposition of the charge for which the arrest was made shall be reported to the bureau at whatever stage in the proceedings a final disposition occurs by the arresting law enforcement agency, district attorney, parish attorney, city attorney, or court having jurisdiction over the offense.

D. Whenever a person serving a sentence for a term of incarceration in a state correctional facility for convicted felons, pursuant to court commitment, is released on an order of the Board of Parole or office of adult services, or is discharged from custody on expiration of sentence, the Department of Public Safety and Corrections shall promptly notify the bureau that the named person has been released or discharged, and the conditions of his release or discharge, and shall additionally notify the bureau of change in residence or conditions of release or discharge of a person on active parole supervision, and shall notify the bureau when the person is discharged from active parole supervision. Any person released or discharged shall register with the sheriff pursuant to R.S. 15:542. In addition, nothing in this Chapter shall be construed to prevent any local law enforcement agency from recording the residency and other information concerning any convicted felon or other person convicted of a criminal offense when such information is obtained from a source other than from registration pursuant to R.S. 15:542, which source may include any law enforcement officer or other agency or subdivision of the state. (Acts 1992, No. 388, § 1, eff. June 18, 1992; Acts 1999, No. 816, § 1, eff. July 2, 1999; Acts 2005, 1st Ex. Sess., No. 11, § 1, eff. Jan. 21, 2006; Acts 2006, No. 285, § 1, eff. Aug. 15, 2006; Acts 2007, No. 460, § 2, eff. Jan. 1, 2008; Acts 2011, 1st Ex. Sess., No. 18, § 1, eff. June 12, 2011.)

2011 1st Extraordinary Session Amendments. — The 2011 amendment by No. 18 substituted “a municipality with a population in excess of three hundred thousand” for “a parish with a population in excess of four hundred fifty thousand” in (A)(1).

2007 Amendments. — Acts 2007, No. 460, § 2, effective January 1, 2008, in (A)(1), inserted “or any criminal offense against a victim who is a minor” following “any sex offense,” inserted “a copy of the criminal history ... requires registration” following “R.S. 15:542 and 542.1,” substituted “three business days” for “five working days,” added “for inclusion into the State Sex Offender and Child Predator Registry” to the end of the second sentence and deleted the last sentence.

2006 Amendments. — Acts 2006, No. 285, § 1, effective August 15, 2006, added (A)(2).

2005 1st Extraordinary Session Amendments. — Acts 2005, No. 11, § 1, effective January 21, 2006, inserted “and the police chief or ... the police department” in (A).

1999 Amendments. — Acts 1999, No. 816, § 1, effective July 2, 1999, inserted “and 542.1” following “R.S. 15:542” twice in (A).

Quoted Statutory Material. — Acts 2007, No. 460, §§ 5 and 6, provide that “If any provision of this Act or the application thereof is held invalid, such invalidity shall not affect other provisions or applications of this Act which can be given effect without the invalid provisions or applications, and to this end the provisions of this Act are hereby declared severable. The provisions of this Act shall apply to all persons convicted of a sex offense or a criminal offense against a victim who is a minor, as defined in R.S. 15:541, regardless of the date of conviction, with the exception of those persons required to register under previous provisions of law whose obligations to register have been fulfilled and extinguished by operation of law. Any person under an obligation to register as of the effective date of this Act shall comply with the requirements contained in this Act and shall be given credit for having fulfilled their obligations to register for the length of time equal to their previous registration in compliance with law.”
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CONSTITUTIONAL LAW

• The Judiciary

•• Case or Controversy

••• Constitutionality of Legislation

•••• General Overview. — Discriminatory purpose by the lawmaking body was not proven and no evidence was introduced that the entire legislative body enacted the statutes, La. Rev. Stat. Ann. §§ 14:89, 12:1041, 15:535, 15:536, 15:538, 15:540, 15:542, 15:542.1, 15:543, 15:544, 15:545, and 15:549, for the purpose of discriminating against gay men and lesbians; thus, the statutes were not unconstitutional on equal protection grounds. La. Electorate of Gays & Lesbians, Inc. v. State, 833 So. 2d 1016, 2002 La. App. LEXIS 3689 (Nov. 20, 2002).

§ 545.1. Duty of interactive computer service.

A. (1) Upon request from a law enforcement agency, the interactive computer service shall take all steps necessary to preserve records and other evidence in its possession pending the issuance of a court order or other legal process. The provider of interactive computer service shall comply with the request as soon as reasonably practical following receipt.

(2) Records referred to in Paragraph (1) of this Subsection shall be retained for ninety days. This time period shall be extended for an additional ninety days upon further request of the law enforcement agency when the law enforcement agency requests the extension within the original ninety day period.

(3) Paragraphs (1) and (2) of this Subsection shall be interpreted in a manner consistent with the requirements of federal law that apply to providers of Internet service provided for in Chapter 121 of Title 18 of the United States Code and 42 U.S.C. 13032.

B. (1) An interactive computer service shall release evidence regarding all categories of information identified in 18 U.S.C. 2703(c) (2) that are in its possession as soon as reasonably practical, considering other outstanding law enforcement and legal requests, after receiving a court order requiring the interactive computer service to release such evidence to law enforcement.

(2) Paragraph (1) of this Subsection shall be interpreted in a manner consistent with the requirements of federal law that apply to providers of Internet service provided for in Chapter 121 of Title 18 of the United States Code and 42 U.S.C. 13032.

C. An interactive computer service doing business in this state that obtains knowledge of facts or circumstances from which a violation of any law in this state prohibiting possession, distribution or creation of images containing child pornography or prohibiting sexual activity involving a child is apparent, shall make a report, as soon as reasonably possible, of such facts or circumstances to the Cyber Tip Line at the National Center for Missing and Exploited Children consistent with the requirements of 42 U.S.C. 13032. (Acts 2008, No. 672, § 2, eff. Aug. 15, 2008.)

CROSS REFERENCES

Louisiana Law. — Unfair or deceptive acts or practices; prohibition of certain disclosures by an Internet service provider; penalties, see La. R.S. 51:1425.

§ 546. Release of information.

A. Criminal justice agencies shall release relevant and necessary information regarding sex offenders, child predators, and sexually violent predators to the public when the release of the information is necessary for public protection, according to the provisions set forth by the board pursuant to R.S. 15:547(C).

B. (1) An elected official, public employee, public agency, or criminal justice agency shall be immune from civil liability for damages for any discretionary decision to release relevant and necessary information, unless it is shown that the official, employee, or agency acted with gross negligence or in bad faith. The authorization and immunity in this Chapter apply to information regarding:

(a) A person who has been convicted of a sex offense or criminal offense against a victim who is a minor, or who has been determined to be a sexually violent predator as defined in this Chapter.

(b) A person found not guilty by reason of insanity of a sex offense or criminal offense against a victim who is a minor.

(c) A person found incompetent to stand trial for a sex offense or criminal offense against a victim who is a minor and subsequently committed to a treatment facility or institution or hospital.

(2) The immunity provided under this Section applies to the release of relevant information to other employees or officials or to the general public.

(3) The identity of a victim, or information leading to the identity of a victim, of an offense that requires registration under this Section shall not be released.

C. Nothing in this Chapter, except as otherwise provided, shall impose any liability upon a public official, public employee, or public agency for failing to release information as provided in this Chapter.

D. An offender’s pending appeal or writ of habeas corpus shall not restrict the agency’s, official’s, or employee’s authority to release relevant information concerning an offender’s prior criminal history. However, the agency shall release the latest dispositions of the charges as they are provided. (Acts 1992, No. 388, § 1, eff. June 18, 1992; Acts 1997, No. 1147, § 1, eff. July 14, 1997.)

CROSS REFERENCES

Louisiana Law. — Board of Parole, see La. R.S. 15:547.

Dissemination policy, see La. R.S. 15:548.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The Department of Corrections may not release photographs to the general public without special authorization in accordance with the regulations promulgated by the Parole Board pursuant to La. R.S. 15:547(C), OPINION No. 94-338, La. Atty. Gen. Op. No. 1994-338; 1994 La. AG LEXIS 317.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Louisiana’s “Megan’s Law”: The Need for a Principled Approach. 58 La. L. Rev. 1169 (Summer, 1998).

§ 547. Board of Parole.

A. The Board of Parole, hereinafter referred to as “the board”, shall cause a complete record to be kept of every prisoner released on parole. Such records shall be organized in accordance with the most modern methods of filing and indexing so that there will be always immediately available complete information about such prisoner. The board may make rules as to the privacy of such records and their use by persons other than the board and its staff. In determining the rules regarding dissemination of information regarding convicted sex offenders, child predators, or persons determined to be sexually violent predators under the board’s jurisdiction, the board shall institute rules pursuant to the provisions of R.S. 15:546, and shall be immune from liability for the release of information concerning any sex offender, sexually violent predator, or child predator.

B. In addition to any other information required to be released under this Chapter, the board may, pursuant to R.S. 15:546, release information concerning any inmate under the jurisdiction of the board who is convicted of any sex offense or criminal offense against a victim who is a minor, or who has been determined to be a sexually violent predator.

C. (1) The board shall conduct one public hearing in each municipality with a population of not less than fifty thousand and otherwise in accordance with the provisions of the Administrative Procedure Act, and receive information and input from the public and shall establish and promulgate rules, regulations, policy, and guidelines governing the disclosure and dissemination of information regarding sex offenders, sexually violent predators, and child predators to the public pursuant to the intent and purposes of this Chapter.

(2) Every criminal justice agency and other agency, board, office, or other entity of the state or any political subdivision thereof, shall cooperate, consult with, and otherwise assist the board in the promulgation, implementation, and enforcement of the rules, regulations, guidelines, and policy required and established pursuant to the full implementation of this Chapter. (Acts 1992, No. 388, § 1, eff. June 18, 1992; Acts 1997, No. 1147, § 1, eff. July 14, 1997.)

CROSS REFERENCES

Louisiana Law. — Release of information, see La. R.S. 15:546.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The Department of Corrections may not release photographs to the general public without special authorization in accordance with the regulations promulgated by the Parole Board pursuant to La. R.S. 15:547(C), OPINION No. 94-338, La. Atty. Gen. Op. No. 1994-338; 1994 La. AG LEXIS 317.

§ 548. Dissemination policy.

A. Conviction records may be disseminated without restriction.

B. Any criminal history record information which pertains to an incident for which a person is currently being processed by the criminal justice system, including the entire period of correctional supervision extending through final discharge from parole, when applicable, may be disseminated without restriction.

C. Criminal history record information which includes nonconviction data may be disseminated by a criminal justice agency to another criminal justice agency for any purpose associated with the administration of criminal justice, or in connection with the employment of the subject of the record by a criminal justice or juvenile justice agency. A criminal justice agency may respond to any inquiry from another criminal justice agency without any obligation to ascertain the purpose for which the information is to be used by the agency making the inquiry.

D. Criminal history record information which includes nonconviction data may be disseminated by a criminal justice agency to implement a statute, ordinance, executive order, or a court rule, decision, or order which expressly refers to records of arrest, charges, or allegations of criminal conduct or other nonconviction data and authorizes or directs that it be available or accessible for a specific purpose.

E. Criminal history record information which includes nonconviction data may be disseminated to individuals and agencies pursuant to a contract with a criminal justice agency to provide services related to the administration of criminal justice. Such contract must specifically authorize access to criminal history record information, but need not specifically state that access to nonconviction data is included. The agreement must limit the use of the criminal history record information to stated purposes and insure the confidentiality and security of the information consistent with state law and any applicable federal statutes and regulations.

F. Criminal history record information which includes nonconviction data may be disseminated to individuals and agencies for the express purpose of research, evaluative, or statistical activities pursuant to an agreement with a criminal justice agency. Such agreement must authorize the access to nonconviction data, limit the use of that information which identifies specific individuals to research, evaluative, or statistical purposes, and contain provisions giving notice to the person or organization to which the records are disseminated that the use of information obtained therefrom and further dissemination of such information are subject to this Chapter and applicable federal statutes and regulations, which shall be cited with express reference to the penalties provided for a violation thereof.

G. (1) Every criminal justice agency that maintains and disseminates criminal history record information shall maintain information pertaining to each dissemination of criminal history record information, except a dissemination to the effect that the agency has no record concerning an individual. Information pertaining to disseminations shall include:

(a) An indication as to which agency or person to whom the criminal history record information was disseminated.

(b) The date on which the information was disseminated.

(c) The individual to whom the information relates.

(d) A brief description of the information disseminated.

(2) The information pertaining to dissemination required to be maintained shall be retained for a period of not less than one year.

H. In addition to the other provisions in this Chapter allowing dissemination of criminal history record information, R.S. 15:546 governs dissemination of information concerning any offender who commits a sex offense or criminal offense against a victim who is a minor, or who has been determined to be a sexually violent predator. Criminal justice agencies, their employees, and officials shall be immune from civil liability for dissemination of criminal history record information concerning sex offenders, sexually violent predators, or child predators as provided in this Chapter. (Acts 1992, No. 388, § 1, eff. June 18, 1992; Acts 1997, No. 1147, § 1, eff. July 14, 1997.)

§ 549. Notification of release or escape of inmate.

A. At the earliest possible date, and in no event later than ten days before release, except in the event of escape or emergency furloughs, the Department of Public Safety and Corrections shall send written notice of parole, community placement, work release placement, furlough, or escape, about a specific inmate convicted of a sex offense or a criminal offense against a victim who is a minor, to all of the following:

(1) The chief of police of the municipality in which the inmate will reside or in which placement will be made in a work release program.

(2) The sheriff of the parish in which the inmate will reside or in which placement will be made in a work release program.

B. The same notice as required in Subsection A of this Section shall be sent to the following if such notice has been requested in writing about a specific inmate convicted of a sex offense or a criminal offense against a victim who is a minor:

(1) The victim of the crime for which the inmate was convicted.

(2) Any witnesses who testified against the inmate in any court proceedings involving the offense.

(3) Any person specified in writing by the prosecuting district attorney.

C. Information regarding any victim, a relative of the victim, or witness requesting the notice, information regarding any other person specified in writing by the prosecuting district attorney to receive the notice, and the notice are confidential and shall not be available to the inmate.

D. If an inmate convicted of a sex offense or a criminal offense against a victim who is a minor escapes from a correctional facility, the Department of Public Safety and Corrections shall immediately notify, by the most reasonable and expedient means available, the chief of police of the municipality and the sheriff of the parish in which the inmate resided immediately before the inmate’s arrest and conviction. If previously requested, the department shall also notify the witnesses and the victim of the crime for which the inmate was convicted. If the inmate is recaptured, the department shall send notice to the persons designated in this Subsection as soon as possible but in no event later than two working days after the department learns of such recapture.

E. If the victim or any witness is under the age of sixteen, the notice required by this Section shall be sent to the parents, tutor, or legal guardian of the child.

F. The Department of Public Safety and Corrections shall send the notices required by this Chapter to the last address provided to the department by the requesting party. The requesting party shall furnish the department with a current address.

G. Nothing in this Section shall impose any liability upon a chief of police of a municipality or sheriff of a parish for failing to request in writing a notice as provided in this Section.

H. The state shall make the electronic mail address or addresses and instant message names or names collected for the sex offender registry available to any commercial or non-profit entity who makes a request and which promotes child safety, including any of the following:

(1) Child safety organizations who attempt to deter the sexual exploitation of children.

(2) Educational institutions.

(3) Interactive computer services.

I. No provider of interactive computer services shall be liable under this Chapter or any other provision of law for any of the following:

(1) Identifying, removing, disabling, blocking or otherwise affecting a user on a good faith belief that such user’s electronic mail address, instant message name, username, or other similar Internet identifier appeared in the National Sex Offender Registry or any analogous state registry.

(2) For failing to identify, block or otherwise prevent a person from registering for its service, or for failing to remove, disable or otherwise affect a registered user, whose electronic mail address, instant message name or names, or other similar Internet identifier appears in the National Sex Offender Registry or any analogous state registry. (Acts 1992, No. 388, § 1, eff. June 18, 1992; Acts 2007, No. 460, § 2, eff. Jan. 1, 2008; Acts 2008, No. 672, § 2, eff. Aug. 15, 2008.)

2008 Amendments. — Acts 2008, No. 672, § 2, effective August 15, 2008, added (H) and (I).

2007 Amendments. — Acts 2007, No. 460, § 2, effective January 1, 2008, added “of release or escape of inmate” to the end of the section heading; and inserted “or a criminal offense against a victim who is a minor” following “sex offense” in (A), (B) and (D).

Quoted Statutory Material. — Acts 2007, No. 460, §§ 5 and 6, provide that “If any provision of this Act or the application thereof is held invalid, such invalidity shall not affect other provisions or applications of this Act which can be given effect without the invalid provisions or applications, and to this end the provisions of this Act are hereby declared severable. The provisions of this Act shall apply to all persons convicted of a sex offense or a criminal offense against a victim who is a minor, as defined in R.S. 15:541, regardless of the date of conviction, with the exception of those persons required to register under previous provisions of law whose obligations to register have been fulfilled and extinguished by operation of law. Any person under an obligation to register as of the effective date of this Act shall comply with the requirements contained in this Act and shall be given credit for having fulfilled their obligations to register for the length of time equal to their previous registration in compliance with law.”

CROSS REFERENCES

Louisiana Law. — Exceptions, see La. R.S. 44:4.1.
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CONSTITUTIONAL LAW

• The Judiciary

•• Case or Controversy

••• Constitutionality of Legislation

•••• General Overview. — Discriminatory purpose by the lawmaking body was not proven and no evidence was introduced that the entire legislative body enacted the statutes, La. Rev. Stat. Ann. §§ 14:89, 12:1041, 15:535, 15:536, 15:538, 15:540, 15:542, 15:542.1, 15:543, 15:544, 15:545, and 15:549, for the purpose of discriminating against gay men and lesbians; thus, the statutes were not unconstitutional on equal protection grounds. La. Electorate of Gays & Lesbians, Inc. v. State, 833 So. 2d 1016, 2002 La. App. LEXIS 3689 (Nov. 20, 2002).

§ 550. Pilot program; location tracking and crime correlation based electronic monitoring supervision program for certain sex and violent offenders.

A. The Department of Public Safety and Corrections shall implement a pilot program using a location tracking and crime correlation based electronic monitoring supervision program for the sex offenders and violent offenders specified in Paragraph B(1) of this Section.

B. An offender may be eligible for participation in the pilot program under the following conditions:

(1) The defendant has been convicted of a sex offense as defined in R.S. 15:541, a crime of violence as defined in R.S. 14:2, or domestic abuse battery as defined in R.S. 14:35.3.

(2) The department shall make a determination as to whether the offender is particularly likely to respond affirmatively to participation in the pilot program.

(3) The court shall determine that location tracking and crime correlation based electronic monitoring supervision of the defendant is more suitable than imprisonment.

C. (1) The department shall develop, adopt and promulgate rules and regulations in compliance with the Administrative Procedure Act for the development, implementation, and administration of the pilot program.

(2) Such rules and regulations shall include but not be limited to the following:

(a) A participant in the program shall be supervised and may be subject to any of the conditions of probation or parole. The conditions of location tracking and crime correlation based electronic monitoring supervision may include any condition reasonably related to implementing or monitoring a sentence of home incarceration, including curfew, home visitations by persons designated by the court, and limitations on the offender’s activities outside of the home.

(b) The program shall include the use of location tracking and crime correlation based electronic monitoring devices.

(c) A participant may be required to obtain employment and may be required to pay a reasonable supervision fee to the supervising agency to defray the cost of his location tracking and crime correlation based electronic monitoring supervision or the cost of the required electronic monitoring.

(d) A participant shall be given the conditions of his location tracking and crime correlation based electronic monitoring supervision in writing and shall be required to agree in writing to the conditions.

(e) If the participant violates the conditions of location tracking and crime correlation based electronic monitoring supervision, the court, on motion of the state or its own motion, may, after contradictory hearing, modify the sentence to impose a sentence of imprisonment.

(f) In the event of revocation and sentence to imprisonment, the offender shall not receive credit for time served under home incarceration.

D. (1) The pilot program created pursuant to this Section shall be evaluated with regard to security, beneficial and detrimental effects on the offender, projected probable effects on deterrence, cost, labor intensiveness, and other relevant measures of effectiveness. Such evaluation shall provide the required information on a project basis as well as compared to traditional imprisonment.

(2) A report of the evaluation of the program shall be presented to the Joint Legislative Committee on the Budget, the Senate Committee on the Judiciary, Section C, and the House Committee on the Administration of Criminal Justice not later than thirty days prior to the first day of the 2005 Regular Session of the Legislature.

E. The provisions of this Section shall be implemented only to the extent that funding is available. (Acts 2004, No. 178, § 2, eff. Aug. 15, 2004.)

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “extent” for “extend” in (E), as amended by Acts 2004, No. 178, § 2.

§ 551. Harboring or concealing a sexual offender, sexually violent predator, or child predator; penalties.

A. Harboring or concealing a sexual offender, sexually violent predator, or child predator is committed when a person knows or has reason to know that a sexual offender, sexually violent predator, or child predator convicted of a sex offense and required to register as a sex offender as provided for in Chapter 3-B of this Title has failed to comply with the registration requirements of this Chapter and with the intent of assisting the sexual offender, sexually violent predator, or child predator in eluding a state or local law enforcement agency does any of the following:

(1) Withholds information from or does not notify the law enforcement agency about a sexual offender, sexually violent predator, or child predator’s noncompliance with the requirements of this Chapter.

(2) Harbors or attempts to harbor or assists another person in harboring or attempting to harbor a sexual offender, sexually violent predator, or child predator.

(3) Conceals or attempts to conceal or assists another person in concealing or attempting to conceal a sexual offender, sexually violent predator, or child predator.

(4) Provides information to the law enforcement agency regarding a sexual offender, sexually violent predator, or child predator which the person knows to be false.

B. Whoever commits the crime of harboring or concealing a sexual offender, sexually violent predator, or child predator shall be imprisoned not more than five years or fined not more than five thousand dollars, or both. At least two years of the sentence imposed shall be served without benefit of parole, probation, or suspension of sentence. (Acts 2006, No. 137, § 1, eff. Aug. 15, 2006.)

§ 552. Sexual Predator Apprehension Team.

The attorney general shall maintain a statewide Sexual Predator Apprehension Team within the Department of Justice. The Sexual Predator Apprehension Team shall be comprised of special agents, intelligence analysts, and prosecutors. The team shall focus on repeat sex offenders and perform the following activities:

(1) Coordinate with state and local investigative resources including but not limited to the Department of Public Safety and Corrections, office of probation and parole, and office of state police, sheriffs’ departments, police departments, and district attorneys’ offices to apprehend sexual offenders and persons required to register under R.S. 15:542 and 542.1 who violate the law or conditions of probation or parole.

(2) Give priority to proactively targeting and monitoring sex offenders required to register under R.S. 15:542 and 542.1 before the commission of additional sexual offenses who are not currently being monitored by the Department of Public Safety and Corrections, office of probation and parole, or office of state police.

(3) Offer specialized training and assistance to local law enforcement and prosecutors in the apprehension and prosecution of sexual offenders and violators of sexual offender registration requirements.

(4) Identify, monitor, arrest, and assist in the prosecution of sexual offenders who violate the terms and conditions of their probation or parole, who fail to comply with the registration and notification requirements of R.S. 15:542 and 542.1, or who commit new sexual assault offenses.

(5) Collect data to determine if the proactive law enforcement procedures adopted by the program are effective in reducing sexual assault offenses.

(6) Develop procedures for operating a multi-jurisdictional task force. (Acts 2006, No. 354, § 1, eff. Aug. 15, 2006.)

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated R.S. 15:551, as enacted by Acts 2006, No. 354, § as R.S. 15:552.

§ 553. Prohibition of employment for certain sex offenders.

A. It shall be unlawful for any person who is required to maintain registration pursuant to Chapter 3-B of Title 15 to operate any bus, taxicab, or limousine for hire.

B. It shall be unlawful for any person who is required to maintain registration pursuant to Chapter 3-B of Title 15 to engage in employment as a service worker who goes into a residence to provide any type of service.

C. It shall be unlawful for any person whose offense involved a minor child and who is required to maintain registration pursuant to Chapter 3-B of Title 15 to operate any carnival or amusement ride.

D. For the purposes of this Section, the following terms and phrases shall have the meanings ascribed to them:

(1) “Bus” means a motor vehicle with a seating capacity of six or more persons, exclusive of the operator, which is used in the transportation of passengers for hire, excluding any vehicle leased without the provision of a driver.

(2) “Carnival or amusement ride” means either of the following:

(a) A device that is intended to give amusement, excitement, pleasure, or thrills to riders whom the device carries along or around a fixed or restricted course or within a defined area.

(b) A structure that gives amusement, excitement, pleasure, or thrills to people who move around, over, or through the structure without the aid of a moving device integral to the structure.

(3) “Taxicab” means all motor vehicles for hire, carrying six passengers or less, including the driver thereof, which are subject to call from a garage, office, taxi stand, or otherwise.

E. Any person who violates the provisions of this Section shall be fined not more than ten thousand dollars and imprisoned for not less than five years nor more than ten years at hard labor. Three years shall be served without the benefit of parole, probation, or suspension of sentence.

F. The provisions of this Section shall apply only to a person ordered by the court to register as a sex offender on or after August 15, 2010. (Acts 2010, No. 973, § 2, eff. July 6, 2010.)

Quoted Statutory Material. — Acts 2010, No. 973, § 1, provides that “This Act shall be known as the ‘Justin M. Bloxom Act’ in honor of Justin M. Bloxom, a resident of Stonewall, Louisiana, who was murdered on March 30, 2010.”

CROSS REFERENCES

Louisiana Law. — Written notification by the courts; form to be used, see La. R.S. 15:543.1.

CHAPTER 3-C. LOUISIANA SEXUAL ASSAULT TASK FORCE.

Section

555. Sexual Assault Task Force; creation; membership; meetings.

556. Duties of the task force.

Editor’s Notes. — Acts 2011, No. 318, § 1, enacted Chapter 3-C of Title 15, comprised of R.S. 15:555 and 556.

Quoted Statutory Material. — Acts 2011, No. 318, § 2, provides that “The task force created by this Act [Acts 2011, No. 318] shall terminate sixty days after the report of findings and recommendations has been submitted.”

§ 555. Sexual Assault Task Force; creation; membership; meetings.

A. The Louisiana Sexual Assault Task Force is hereby created within the Department of Justice, office of the attorney general. The task force shall consist of twenty-five members as follows:

(1) The executive director of the Louisiana District Attorneys Association or his designee.

(2) The executive director of the Louisiana Foundation Against Sexual Assault or her designee.

(3) The Sexual Assault Nurse Examiner/Sexual Assault Response Team (SANE/SART) program coordinator of the Louisiana Foundation Against Sexual Assault or her designee.

(4) The executive director of the Louisiana Sheriffs Association, or his designee.

(5) The executive director of the Louisiana Association of Chiefs of Police, or his designee.

(6) The president of the Louisiana District Judges Association, or his designee.

(7) The executive director of the Louisiana Commission on Law Enforcement and the Administration of Criminal Justice, or his designee.

(8) The president of the Louisiana Coroners Association, or his designee.

(9) The director of the Louisiana State Police Crime Laboratory, or his designee.

(10) The president of the Louisiana Association of Forensic Scientists, or his designee.

(11) The president of the Louisiana Hospital Association, or her designee.

(12) The secretary of the Department of Health and Hospitals, or his designee.

(13) The executive director of the Louisiana State Board of Nursing, or his designee.

(14) The executive director of the Louisiana CASA Association, or his designee.

(15) The president of the Louisiana Children’s Advocacy Center, or his designee.

(16) The secretary of the Department of Children and Family Services, or his designee.

(17) The deputy secretary of programs of the Department of Children and Family Services, or his designee.

(18) The medical director of the Child At Risk Evaluation Center at Children’s Hospital of New Orleans, or his designee.

(19) The attorney general, or his designee.

(20) A member of the Association of Criminal Defense Lawyers selected by its chief executive officer, or his designee.

(21) The superintendent of state police, or his designee.

(22) The director of the Louisiana Coalition Against Domestic Violence, or his designee.

(23) The president of the Louisiana Juvenile Judges Association, or his designee.

(24) A member of the House of Representatives appointed by the speaker of the House of Representatives, or his designee.

(25) A member of the Senate appointed by the president of the Senate, or his designee.

B. Members of the task force shall serve at the pleasure of the appointing authority. The attorney general shall serve as chairman, and his duties shall be established by the task force.

C. The task force shall fix a time and place for its regular meeting and shall meet at least once during each calendar month. Additional special or regular meetings may be held upon the call of the chairman.

D. A majority of the membership present shall constitute a quorum and shall be necessary to take action. (Acts 2011, No. 318, § 1, eff. June 28, 2011.)

Editor’s Notes. — Acts 2011, No. 318, § 1, enacted Chapter 3-C of Title 15, comprised of R.S. 15:555 and 556.

LSLI 2011 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Louisiana Hospital Association” for “Louisiana Hospitals Association” in (A)(11), as enacted by Acts 2011, No. 318, § 1.

Quoted Statutory Material. — Acts 2011, No. 318, § 2, provides that “The task force created by this Act [Acts 2011, No. 318] shall terminate sixty days after the report of findings and recommendations has been submitted.”

§ 556. Duties of the task force.

The task force shall examine issues relating to forensic examination of sexual assault victims and investigation of sexual assault cases, including but not limited to the following:

(1) The task force shall review and analyze all applicable state and federal laws, rules, regulations, policies, procedures, and practices pertaining to all of the following:

(a) What entities are performing and should perform forensic examinations of sexual assault victims.

(b) What entities are financially responsible and should be financially responsible for the forensic evidence collection from the victim of a sexual assault.

(c) Which entities are being billed for the forensic examinations and which entities should be billed for such examinations.

(d) What evidence is collected from the victim, how it is preserved, how it is analyzed, and what are the best practices in these areas.

(e) What standards are being followed in the investigation of sexual assault cases and what standards should be followed.

(f) What training is provided and what training should be provided to law enforcement officers and staff of the Department of Children and Family Services investigating sexual assault cases or cases of suspected sexual assault.

(g) What criteria are used and what criteria should be used in designating cases as unfounded or in reclassifying cases involving completed or attempted illegal sexual activity.

(h) The current reporting requirements and those recommended by the Department of Children and Family Services regarding the number of allegations of sexual abuse or assault reported and investigated and the number of those which are validated or not validated.

(i) Reports by teachers, ministers, and other mandatory reporters to the Department of Children and Family Services and law enforcement agencies, standards for dual investigations and whether mandatory reporters should report to both law enforcement agencies and the Department of Children and Family Services.

(2) The task force shall report its findings and recommendations to the governor, the president of the Senate, and the speaker of the House of Representatives not later than December 31, 2012. (Acts 2011, No. 318, § 1, eff. June 28, 2011.)

Quoted Statutory Material. — Acts 2011, No. 318, § 2, provides that “The task force created by this Act [Acts 2011, No. 318] shall terminate sixty days after the report of findings and recommendations has been submitted.”

CHAPTER 3-D. SEX OFFENDER ASSESSMENT PANELS.

Section

560. Legislative findings.

560.1. Definitions.

560.2. Louisiana Sex Offender Assessment Panel.

560.3. Effects of determination of status as a sexually violent predator or as a child sexual predator; lifetime registration; notification.

560.4. Electronic monitoring of sexually violent predators or child sexual predators.

560.5. Appeal of decision.

560.6. Rights of action.

Editor’s Notes. — Acts 2006, No. 186, § 2, effective June 2, 2006, enacted Chapter 3-D of Title 15, comprised of R.S. 15:560 through 560.4.

§ 560. Legislative findings.

A. The Legislature of Louisiana has long recognized the need to protect our most innocent and defenseless citizens from sex offenders, sexually violent predators, and child predators and has enacted statutory provisions to provide one of the most extensive sex offender registration and notification laws in the United States.

B. The legislature has enacted provisions requiring lifetime registration of sexually violent predators and has legislatively created the sexually violent predator commission as the entity which would determine which offenders are sexually violent predators. However, those provisions have rarely been utilized.

C. The legislature finds that sexually violent predators and child sexual predators often pose a high risk of engaging in sex offenses and crimes against victims who are minors after being released from incarceration or commitment and that the protection of the public from sexually violent predators is of paramount governmental interest.

D. In consideration of the potentially high rate of recidivism and the harm which can be done to the most defenseless members of the public by sexually violent predators and child sexual predators, the state has a compelling interest in ensuring compliance with the provisions of law regarding sex offender registration and notification to protect the public from harm as those offenders are released from incarceration and are returned to their communities.

E. The state also has a compelling interest in using its limited resources wisely and monitoring those offenders who pose the greatest risk to the health and safety of our citizens.

F. Therefore, it is the policy of this state to facilitate the identification of those offenders who are sexually violent predators and child sexual predators and to require that those offenders register as sex offenders for life to ensure compliance with those registration and notification requirements by enactment of sex offender assessment panels to evaluate all sex offenders prior to their release from incarceration as provided for in this Chapter. (Acts 2006, No. 186, § 2, eff. June 2, 2006.)

Editor’s Notes. — Acts 2006, No. 186, § 2, effective June 2, 2006, enacted Chapter 3-D of Title 15, comprised of R.S. 15:560 through 560.4.

Quoted Statutory Material. — Acts 2006, No. 186, §§ 4 and 5, provide that “The provisions of this Act shall not be interpreted to render any determination made by a sexual predator commission prior to the effective date of this Act as invalid nor shall it be interpreted as relieving the sex offender from the effects or obligations of that determination. The provisions of this Act shall apply to any sex offender who is convicted on or after August 15, 2006, or who is released from the custody of the Department of Public Safety and Corrections on or after August 15, 2006, on the expiration of his sentence, on an order of the Board of Parole, or by virtue of diminution of sentence.”

CROSS REFERENCES

Louisiana Law. — Rights of action, see La. R.S. 15:560.6.

§ 560.1. Definitions.

For the purposes of this Chapter:

(1) “Child sexual predator” means a person who has been convicted of a sex offense as defined in R.S. 15:541 and who is likely to engage in additional sex offenses against children, because he has a mental abnormality or condition which can be verified by a physician or psychologist, or because he has a history of committing crimes, wrongs, or acts involving sexually assaultive behavior or acts which indicate a lustful disposition toward children, as determined by the court upon receipt and review of relevant information including the recommendation by the sex offender assessment panel as provided for by this Chapter.

(2) “Court” means the judicial district court where the offender was sentenced.

(3) “Judicial determination” means a decision by the court that an offender is or continues to be a child sexual predator or a sexually violent predator as provided for by this Chapter.

(4) “Mental abnormality” means a congenital or acquired condition of a person that affects the emotional or volitional capacity of the person in a manner that predisposes that person to the commission of criminal sexual acts to a degree that makes the person a menace to the health and safety of others. Nothing in this definition is intended to supersede or apply to the definitions found in R.S. 14:10 or 14 in reference to criminal intent or insanity.

(5) “Sexually violent predator” means an offender who has been convicted of a sex offense as defined in R.S. 15:541 and who has a mental abnormality or antisocial personality disorder that makes the offender likely to engage in predatory sexually violent offenses as determined by the court upon receipt and review of relevant information including the recommendation of the sex offender assessment panel as provided for by this Chapter. (Acts 2006, No. 186, § 2, eff. June 2, 2006; Acts 2009, No. 205, § 1, eff. Aug. 15, 2009.)

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute renumbered subsections (1) as (3), (2) as (1) and (3) as (2) and reordered accordingly, as enacted by Acts 2006, No. 186, § 2.

2009 Amendments. — The 2009 amendment by No. 205, in (1), deleted “determined by the sex offender assessment panel as provided for by this Chapter” following “means a person” and added “as determined by the court upon receipt and review of relevant information including the recommendation by the sex offender assessment panel as provided for by this Chapter”; added (2) and (3); added the (4) designation; redesignated former (3) as (5); in (5), substituted “an offender” for “a person” twice and added “court upon receipt and review of relevant information including the recommendation of the”; and made related and stylistic changes.

Quoted Statutory Material. — Acts 2006, No. 186, §§ 4 and 5, provide that “The provisions of this Act shall not be interpreted to render any determination made by a sexual predator commission prior to the effective date of this Act as invalid nor shall it be interpreted as relieving the sex offender from the effects or obligations of that determination. The provisions of this Act shall apply to any sex offender who is convicted on or after August 15, 2006, or who is released from the custody of the Department of Public Safety and Corrections on or after August 15, 2006, on the expiration of his sentence, on an order of the Board of Parole, or by virtue of diminution of sentence.”

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 15:541.

Louisiana Sex Offender Assessment Panel, see La. R.S. 15:560.2.

§ 560.2. Louisiana Sex Offender Assessment Panel.

A. The Louisiana Sex Offender Assessment Panel is hereby created within the Department of Public Safety and Corrections. The secretary of the Department of Public Safety and Corrections may create not more than three sex offender assessment panels for purposes of implementing the provisions of this Chapter.

B. Each panel shall consist of three members. The secretary shall select the makeup of the panel based upon the feasibility, practicability, and effectiveness of each panel as determined by the secretary and established by rules adopted pursuant to the provisions of the Administrative Procedure Act and in accordance with the following provisions:

(1) One member shall be either a psychologist licensed by the Louisiana State Board of Examiners of Psychologists or a medical psychologist licensed by the Louisiana State Board of Medical Examiners who has been engaged in the practice of clinical or counseling psychology for not less than three consecutive years who is employed by the Department of Public Safety and Corrections or the Department of Health and Hospitals or a physician in the employ of the Department of Public Safety and Corrections or the Department of Health and Hospitals or under contract to the Department of Public Safety and Corrections whose credentials and experience are compatible with the evaluation of the potential threat to public safety that may be posed by a sexually violent predator or a child sexual predator. If the psychologist or physician is an employee of the Department of Health and Hospitals, the secretary of both departments shall consult and jointly select the member.

(2) One member shall be the secretary of the Department of Public Safety and Corrections or his designee who shall be chairman.

(3) One member shall be the warden, or in his absence the deputy warden, of the institution where the offender is incarcerated, or a probation or parole officer with a minimum of ten years experience, or a retired law enforcement officer with at least five years of experience in investigating sex offenses.

C. A majority of the members of each panel shall constitute a quorum. All official actions of the panel shall require the affirmative vote of a majority of the members of the panel.

D. Each panel shall meet at least once quarterly and upon the call of each chairman or upon the request of any two members.

E. The panels shall review, notwithstanding the provisions of R.S. 15:574.12, presentence reports, prison records, medical and psychological records, information and data gathered by the staffs of the Board of Pardons and the Board of Parole, information provided by the convicted offender, the district attorney, and the assistant district attorney, and any other information obtained by the boards or the Department of Public Safety and Corrections.

F. The panel shall have the duty to evaluate every sex offender and child predator who is required to register pursuant to the provisions of R.S. 15:542 and who is to be released from the custody of the Department of Public Safety and Corrections on an order of the Board of Parole or the Department of Public Safety and Corrections, office of adult services, or upon expiration of his sentence to determine if he is a sexually violent predator or a child sexual predator in accordance with the provisions of R.S. 15:560.1.

G. The panel shall meet and evaluate each sex offender at least six months prior to the release date of the offender.

H. The panel shall conduct its review and, if a determination is made that the offender may be a sexually violent predator or a child sexual predator, the panel shall forward the recommendation to the sentencing court. Such recommendation shall include the factual basis upon which the recommendation is made and shall include a copy of all information available to the panel pursuant to Subsection E of this Section.

I. Upon receiving a recommendation from the panel, the court, on its own motion, shall schedule a hearing to review the recommendation that an offender is a sexually violent predator or a child sexual predator. Notice of the hearing shall be served on the offender where he is located, his attorney of record, the office of the district attorney who prosecuted the offender for the underlying offense, and the victim of the underlying offense provided that the victim is registered pursuant to the provisions of R.S. 46:1841 et seq. The notice shall inform the offender that he has the right to be present at the hearing, that he has the right to present evidence, that he has a right to counsel, and that if indigent, an attorney will be appointed to represent him. If, after a contradictory hearing, the court finds by clear and convincing evidence, that the offender is a sexually violent predator or a child sexual predator, the offender shall be ordered to comply with the provisions of R.S. 15:560.3 et seq.

J. The Department of Public Safety and Corrections shall forward all recommendations of offenders who have been determined to be a sexually violent predator or a child sexual predator prior to August 15, 2009, to the sentencing court for a judicial determination that the offender is a sexually violent predator or child sexual predator in accordance with the provisions of this Section. (Acts 2006, No. 186, § 2, eff. June 2, 2006; Acts 2007, No. 126, § 1, eff. Aug. 15, 2007; Acts 2009, No. 205, § 1, eff. Aug. 15, 2009; Acts 2009, No. 251, § 3, eff. Jan. 1, 2010.)

LSLI 2009 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute merged (B)(1), as amended by Acts 2009, No. 205, § 1 with (B)(1), as amended by Acts 2009, No. 251, § 1.

2009 Amendments. — The 2009 amendment by No. 205 deleted “who are employees of the department and are selected by the secretary to serve on a panel” following “three members” in the introductory language of (B); rewrote (B)(1); substituted “convicted offender” for “convicted person” in (E); substituted “sex offender and child predator who is required to register pursuant to the provisions of R.S. 15:542” for “offender who has been convicted of a sex offense as defined in R.S. 15:541” in (F); and added (H) through (J).

The 2009 amendment by No. 251, in (B)(1), added “either” and added “or a medical psychologist licensed by the Louisiana State Board of Medical Examiners.”

2007 Amendments. — Acts 2007, No. 126, § 1, effective August 15, 2007, substituted “three members who are employees ... in accordance with the following provisions” for “six members in accordance with the following provisions” in (B); rewrote (B)(1) and (2); added “or a probation or parole ... in investigating sex offenses” to the end in (B)(3); deleted (B)(4)-(6); deleted former (D) and redesignated the remaining subsections accordingly; and in present (D), substituted “two members” for “three members.”

Quoted Statutory Material. — Acts 2006, No. 186, §§ 4 and 5, provide that “The provisions of this Act shall not be interpreted to render any determination made by a sexual predator commission prior to the effective date of this Act as invalid nor shall it be interpreted as relieving the sex offender from the effects or obligations of that determination. The provisions of this Act shall apply to any sex offender who is convicted on or after August 15, 2006, or who is released from the custody of the Department of Public Safety and Corrections on or after August 15, 2006, on the expiration of his sentence, on an order of the Board of Parole, or by virtue of diminution of sentence.”

CROSS REFERENCES

Louisiana Law. — Appeal of decision, see La. R.S. 15:560.5.

§ 560.3. Effects of determination of status as a sexually violent predator or as a child sexual predator; lifetime registration; notification.

A. Notwithstanding any other provision of law to the contrary, upon a determination by a Sex Offender Assessment Panel and the court that the offender is a sexually violent predator or a child sexual predator as provided for by this Chapter, the offender shall be supervised by the division of probation and parole, Department of Public Safety and Corrections, upon his release from incarceration for the duration of his natural life and shall:

(1) Register as a sex offender in accordance with the provisions of R.S. 15:542 et seq. and maintain such registration for the remainder of his natural life.

(2) Provide community notification in accordance with the provisions of R.S. 15:542 et seq. for the duration of his natural life.

(3) Submit to electronic monitoring pursuant to the provisions of R.S. 15:560.4 for the duration of his natural life.

(4) Report to the probation and parole officer when directed to do so.

(5) Not associate with persons known to be engaged in criminal activities or with persons known to have been convicted of a felony without written permission of his probation and parole officer.

(6) In all respects, conduct himself honorably, work diligently at a lawful occupation, and support his dependents, if any, to the best of his ability.

(7) Promptly and truthfully answer all inquiries directed to him by the probation and parole officer.

(8) Live and remain at liberty and refrain from engaging in any type of criminal conduct.

(9) Not have in his possession or control any firearms or dangerous weapons.

(10) Submit to available medical, psychiatric, or mental health examination and treatment for persons convicted of sex offenses when deemed appropriate and ordered to do so by the probation and parole officer.

(11) Defray the cost, or any portion thereof, of his supervision by making payments to the Department of Public Safety and Corrections in a sum and manner determined by the department, based on his ability to pay.

(12) Submit a residence plan for approval by the probation and parole officer.

(13) Submit himself to continued supervision, either in person or through remote monitoring, of all of the following Internet-related activities:

(a) The offender’s incoming and outgoing electronic mail and other Internet-based communications.

(b) The offender’s history of websites visited and the contact accessed.

(c) The periodic unannounced inspection of the contents of the offender’s computer or any other computerized device or portable media device and the removal of such information, computer, computer device, or portable media device to conduct a more thorough inspection.

(14) Comply with such other specific conditions as are appropriate, stated directly, and without ambiguity so as to be understandable to a reasonable man.

B. The secretary of the Department of Public Safety and Corrections shall adopt and promulgate rules, regulations, and procedures in accordance with the Administrative Procedure Act under which the panels shall perform their duties.

C. Except as provided in R.S. 15:560.4(E), any person who willfully violates any condition ordered pursuant to the provisions of this Section shall be subject to contempt of court. (Acts 2006, No. 186, § 2, eff. June 2, 2006; Acts 2009, No. 205, § 1, eff. Aug. 15, 2009.)

2009 Amendments. — The 2009 amendment by No. 205, in the introductory language of (A), added “and the court” and added “supervised by the division of probation and parole, Department of Public Safety and Corrections, upon his release from incarceration for the duration of his natural life and shall”; deleted “Required to” from the beginning of (A)(1) and (A)(2); rewrote (A)(3), which formerly read: “Required to be electronically monitored pursuant to the provisions of R.S. 15:560.4”; added (A)(4) through (A)(14); deleted “on or before January 1, 2007” following “Department of Public Safety and Corrections” in (B); added (C); and made related changes.

Quoted Statutory Material. — Acts 2006, No. 186, §§ 4 and 5, provide that “The provisions of this Act shall not be interpreted to render any determination made by a sexual predator commission prior to the effective date of this Act as invalid nor shall it be interpreted as relieving the sex offender from the effects or obligations of that determination. The provisions of this Act shall apply to any sex offender who is convicted on or after August 15, 2006, or who is released from the custody of the Department of Public Safety and Corrections on or after August 15, 2006, on the expiration of his sentence, on an order of the Board of Parole, or by virtue of diminution of sentence.”

CROSS REFERENCES

Louisiana Law. — Louisiana Sex Offender Assessment Panel, see La. R.S. 15:560.2.

Appeal of decision, see La. R.S. 15:560.5.

§ 560.4. Electronic monitoring of sexually violent predators or child sexual predators.

A. Each sexual offender determined to be a sexually violent predator or a child sexual predator pursuant to the provisions of this Chapter shall be required to be electronically monitored by the division of probation and parole, Department of Public Safety and Corrections, in a fashion that provides for electronic location tracking.

B. Unless it is determined by the Department of Public Safety and Corrections, pursuant to rules adopted in accordance with the provisions of this Section, that a sexual offender is unable to pay all or any portion of such costs, each sexual offender to be electronically monitored shall pay the cost of such monitoring.

C. The costs attributable to the electronic monitoring of an offender who has been determined unable to pay shall be borne by the department if, and only to the degree that, sufficient funds are made available for such purpose whether by appropriation of state funds or from any other source. Only in the case that a sexual offender determined to be a sexually violent predator or a child sexual predator is unable to pay his own electronic monitoring costs, and there are no funds available to the department to pay for such monitoring, may the requirements of electronic monitoring be waived.

D. The Department of Public Safety and Corrections shall develop, adopt, and promulgate rules, in the manner provided in the Administrative Procedure Act, that provide for the payment of such costs. Such rules shall contain specific guidelines which shall be used to determine the ability of the offender to pay the required costs and shall establish the reasonable costs to be charged. Such rules may provide for a sliding scale of payment so that an offender who is able to pay a portion, but not all of such costs, may be required to pay such portion.

E. (1) A person who fails to comply with the requirements of electronic monitoring shall, upon first conviction, be fined not more than one thousand dollars, imprisoned at hard labor for not less than two years nor more than ten years without benefit of probation, parole, or suspension of sentence.

(2) Upon a second or subsequent conviction, the offender shall be fined three thousand dollars, imprisoned at hard labor for not less than five years nor more than twenty years without benefit of probation, parole, or suspension of sentence. (Acts 2006, No. 186, § 2, eff. June 2, 2006; Acts 2009, No. 205, § 1, eff. Aug. 15, 2009.)

2009 Amendments. — The 2009 amendment by No. 205 added “by division of probation and parole, Department of Public Safety and Corrections” in (A); added (E); and made a related change.

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute made a spelling correction in (B).

Quoted Statutory Material. — Acts 2006, No. 186, §§ 4 and 5, provide that “The provisions of this Act shall not be interpreted to render any determination made by a sexual predator commission prior to the effective date of this Act as invalid nor shall it be interpreted as relieving the sex offender from the effects or obligations of that determination. The provisions of this Act shall apply to any sex offender who is convicted on or after August 15, 2006, or who is released from the custody of the Department of Public Safety and Corrections on or after August 15, 2006, on the expiration of his sentence, on an order of the Board of Parole, or by virtue of diminution of sentence.”

CROSS REFERENCES

Louisiana Law. — Effects of determination of status as a sexually violent predator or as a child sexual predator; lifetime registration; notification, see La. R.S. 15:560.3.

§ 560.5. Appeal of decision.

A sex offender determined to be a sexually violent predator or a child sexual predator pursuant to the provisions of this Chapter may petition the sentencing court for a review of this determination not more than once every three years, provided that the sex offender is currently receiving treatment from a court, or a treatment provider approved by the Department of Public Safety and Corrections, and good cause for such reconsideration is shown by the sex offender. If the court grants the petition for review, the court shall refer the case to the panel for review in accordance with the provisions of R.S. 15:560.2, and a recommendation to the court for a judicial determination as to whether or not the sex offender continues to be a sexually violent predator or a child sexual predator. After receiving the recommendation of the panel, the court shall schedule a hearing and provide notice of the hearing in accordance with the provisions of R.S. 15:560.2(I). If, after a contradictory hearing, the court finds by clear and convincing evidence, that the offender is a sexually violent predator or a child sexual predator, the offender shall be ordered to comply with the provisions of R.S. 15:560.3 et seq. (Acts 2007, No. 126, § 1, eff. Aug. 15, 2007; Acts 2009, No. 205, § 1, eff. Aug. 15, 2009.)

2009 Amendments. — The 2009 amendment by No. 205 rewrote the section, which formerly read: “Any decision by the Sex Offender Assessment Panel may be appealed in accordance with the Department of Public Safety and Corrections administrative remedy procedure provided for in R.S. 15:1171 through 1179.”

CROSS REFERENCES

Louisiana Law. — Rights of action, see La. R.S. 15:560.6.

§ 560.6. Rights of action.

A. Except for the review provided for in R.S. 15:560.5, it is not the intent of the legislature to create any new right, right of action, or cause of action or eliminate any right, right of action, or cause of action existing under current law. Nothing in the provisions of R.S. 15:560 through 560.6 shall create, expressly or by implication, any right, claim, or cause of action in favor of anyone in connection with the evaluation or monitoring of sex offenders.

B. Any employee who participates in the review process pursuant to this Chapter shall be immune from civil or criminal liability when he acted in good faith in a reasonable manner in accordance with generally accepted medical or other professional practices. (Acts 2007, No. 126, § 1, eff. Aug. 15, 2007; Acts 2009, No. 205, § 1, eff. Aug. 15, 2009.)

2009 Amendments. — The 2009 amendment by No. 205 added “Except for the review provided for in R.S. 15:560.5” to the beginning of (A) and made a related change.

CHAPTER 3-E. SUPERVISED RELEASE OF SEX OFFENDERS.

Section

561. Legislative findings.

561.1. Applicability.

561.2. Supervised release upon expiration of sentence.

561.3. Supervised release; division of probation and parole.

561.4. Duty to inform offender.

561.5. Conditions of supervised release.

561.6. Adoption of rules.

561.7. Failure to comply with provisions of supervised release.

Editor’s Notes. — Acts 2006, No. 242, § 1, effective August 15, 2006, enacted Chapter 3-E of Title 15, comprised of R.S. 15:561 through 561.7.

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute added a chapter heading, as enacted by Acts 2006, No. 242, § 1.

§ 561. Legislative findings.

A. The Legislature of Louisiana has long recognized the need to protect our most innocent and defenseless citizens from sex offenders, sexually violent predators, and child predators and has enacted statutory provisions to provide some of the strictest criminal penalties for the commission of sex offenses, and one of the most extensive sex offender registration and notification provisions in the United States.

B. The legislature finds that sex offenders, sexually violent predators, and child predators often pose a high risk of engaging in sex offenses and crimes against victims who are minors even after being released from incarceration or commitment and that the protection of the public from sex offenders, sexually violent predators, and child predators is of paramount governmental interest.

C. In consideration of the potential high rate of recidivism and the harm which can be done to the most defenseless members of the public by sex offenders, sexually violent predators, and child predators, the state has a compelling interest in ensuring compliance with the provisions of law regarding sex offender registration and notification to protect the public from harm as those offenders are released from incarceration and are returned to their communities.

D. It is, therefore, the policy of this state to assist local law enforcement agencies’ efforts to protect the citizens of this state by facilitating compliance with the requirements of registration and notification for sex offenders and sexually violent predators and to ensure that compliance by requiring sex offenders to be placed upon supervised release following release from incarceration. (Acts 2006, No. 242, § 1, eff. Aug. 15, 2006.)

Editor’s Notes. — Acts 2006, No. 242, § 1, effective August 15, 2006, enacted Chapter 3-E of Title 15, comprised of R.S. 15:561 through 561.7.

Quoted Statutory Material. — Acts 2006, No. 242, § 3, provides that “If any provision of this Act or the application thereof is held invalid, such invalidity shall not affect other provisions or applications of this Act which can by given effect without the invalid provisions or applications, and to this end the provisions of this Act are hereby declared severable.”

§ 561.1. Applicability.

The provisions of this Chapter shall apply to any person convicted, on or after August 15, 2006, of a sex offense as defined in R.S. 15:541(14.1) when the victim is under the age of thirteen years. (Acts 2006, No. 242, § 1, eff. Aug. 15, 2006.)

Quoted Statutory Material. — Acts 2006, No. 242, § 3, provides that “If any provision of this Act or the application thereof is held invalid, such invalidity shall not affect other provisions or applications of this Act which can by given effect without the invalid provisions or applications, and to this end the provisions of this Act are hereby declared severable.”

§ 561.2. Supervised release upon expiration of sentence.

A. A person convicted on or after August 15, 2006, of a sex offense as defined in R.S. 15:541 when the victim is under the age of thirteen years shall be placed upon supervised release as provided for by this Chapter whenever he is released from the custody of the Department of Public Safety and Corrections upon expiration of his sentence.

B. Any person placed on supervised release pursuant to the provisions of this Section shall be on supervised release for life from the date of release from incarceration. Notwithstanding any other provision of law to the contrary, any person who was placed upon supervised release pursuant to the provisions of this Section, may petition the sentencing court for a termination of the supervision. (Acts 2006, No. 242, § 1, eff. Aug. 15, 2006; Acts 2008, No. 672, § 2, eff. Aug. 15, 2008; Acts 2009, No. 205, § 1, eff. Aug. 15, 2009.)

2009 Amendments. — The 2009 amendment by No. 205 deleted “Except as provided for in R.S. 15:561.3” from the beginning of (A); in (B), added “Notwithstanding any other provision of law to the contrary” to the beginning and substituted “sentencing court” for “Board of Parole”; and made related changes.

2008 Amendments. — Acts 2008, No. 672, § 2, effective August 15, 2008, in (B), substituted “life” for “a period of five years,” and added the last sentence.

Quoted Statutory Material. — Acts 2009, No. 205, § 3, provides that “The provisions of this Act relative to the amendment of R.S. 15:561.2(A) and (B) and 561.4(A)(1), (B)(1) and (3) are declared to be curative and remedial and therefore shall be applied retroactively as well as prospectively.”

Acts 2006, No. 242, § 3, provides that “If any provision of this Act or the application thereof is held invalid, such invalidity shall not affect other provisions or applications of this Act which can by given effect without the invalid provisions or applications, and to this end the provisions of this Act are hereby declared severable.”

§ 561.3. Supervised release; division of probation and parole.

A. Supervised release shall be administered by the division of probation and parole, Department of Public Safety and Corrections.

B. Supervised release officers shall be officers in the division of probation and parole, Department of Public Safety and Corrections, and shall be called supervised release officers for the purposes of this Chapter but shall have all powers and duties of parole officers as provided by law.

C. Supervised release officers shall be assigned to persons placed upon supervised release in accordance with rules adopted by the Department of Public Safety and Corrections pursuant to R.S. 15:561.6. (Acts 2006, No. 242, § 1, eff. Aug. 15, 2006.)

Quoted Statutory Material. — Acts 2006, No. 242, § 3, provides that “If any provision of this Act or the application thereof is held invalid, such invalidity shall not affect other provisions or applications of this Act which can by given effect without the invalid provisions or applications, and to this end the provisions of this Act are hereby declared severable.”

§ 561.4. Duty to inform offender.

A. When a person is sentenced for a conviction of a sex offense and is required to be placed upon supervised release in accordance with the provisions of this Chapter, the court shall:

(1) Inform the person that he will be placed upon supervised release for life whenever he is released from the custody of the Department of Public Safety and Corrections upon expiration of his sentence.

(2) Inform the person of the conditions of supervised release as provided for in R.S. 15:561.5.

(3) Require the person to read and sign a form stating that the fact that the defendant will be placed upon supervised release and the conditions of supervised release have been explained.

B. When a person is placed on supervised release, a Department of Public Safety and Corrections officer shall:

(1) Inform the person that he will be placed upon supervised release for life.

(2) Inform the person of the conditions of supervised release as provided for in R.S. 15:561.5.

(3) Require the person to read and sign a form stating that the fact that the offender will be placed upon supervised release and the conditions of supervised release have been explained. (Acts 2006, No. 242, § 1, eff. Aug. 15, 2006; Acts 2009, No. 205, § 1, eff. Aug. 15, 2009.)

2009 Amendments. — The 2009 amendment by No. 205 substituted “for life” for “for a period of five years” in (A)(1) and (B)(1); and substituted “offender” for “defendant” in (B)(3).

Quoted Statutory Material. — Acts 2009, No. 205, § 3, provides that “The provisions of this Act relative to the amendment of R.S. 15:561.2(A) and (B) and 561.4(A)(1), (B)(1) and (3) are declared to be curative and remedial and therefore shall be applied retroactively as well as prospectively.”

Acts 2006, No. 242, § 3, provides that “If any provision of this Act or the application thereof is held invalid, such invalidity shall not affect other provisions or applications of this Act which can by given effect without the invalid provisions or applications, and to this end the provisions of this Act are hereby declared severable.”

§ 561.5. Conditions of supervised release.

A person placed on supervised release shall comply with the following conditions:

(1) Report immediately to the division of probation and parole office, Department of Public Safety and Corrections, which is listed on the face of the certificate of supervised release.

(2) Establish a schedule of a minimum of one meeting per month with his supervised release officer to provide the officer with his current address, electronic mail address or addresses, instant message name or names, date of birth, place of employment, and verification of compliance with all registration and notification requirements of a sex offender as required by law.

(3) Be subject to periodic visits with his supervising officers without prior notice.

(4) Abide by any curfew set by his supervising officers.

(5) Refrain from using or possessing any controlled dangerous substance or alcoholic beverage and submit, at his own expense, to screening, evaluation, and treatment for controlled dangerous substances or alcohol abuse as directed by his supervising officers.

(6) Refrain from purchasing or possessing any pornographic or sexually explicit materials. “Pornographic or sexually explicit materials” means any paper, magazine, book, newspaper, periodical, pamphlet, composition, publication, photograph, drawing, picture, poster, motion picture film, video tape, figure, phonograph record, album, cassette, wire or tape recording, compact disc, digital versatile disc, digital video disc, or any other form of visual technology or other similar tangible work or thing which is devoted to or principally consists of descriptions or depictions of illicit sex or sexual immorality, the graphic depiction of sex, including but not limited to the visual depiction of sexual activity or nudity, ultimate sexual acts, normal or perverted, actual, simulated, or animated, whether between human beings, animals, or an animal and a human being.

(7) Report to the supervised release officer when directed to do so.

(8) Not associate with persons known to be engaged in criminal activities or with persons known to have been convicted of a felony without written permission of his supervised release officer.

(9) In all respects, conduct himself honorably, work diligently at a lawful occupation, and support his dependents, if any, to the best of his ability.

(10) Promptly and truthfully answer all inquiries directed to him by the supervised release officer.

(11) Live and remain at liberty and refrain from engaging in any type of criminal conduct.

(12) Not have in his possession or control any firearms or dangerous weapons.

(13) Submit himself to available medical, psychiatric, or mental health examination and treatment for persons convicted of sex offenses when deemed appropriate and ordered to do so by the supervised release officer.

(14) Defray the cost, or any portion thereof, of his supervised release by making payments to the Department of Public Safety and Corrections in a sum and manner determined by the Department of Public Safety and Corrections, based upon his ability to pay.

(15) Submit a residence plan for approval by the supervised release officer.

(16) Submit himself or herself to continued supervision, either in person or through remote monitoring, of all of the following Internet related activities:

(a) The person’s incoming and outgoing electronic mail and other Internet-based communications.

(b) The person’s history of websites visited and the content accessed.

(c) The periodic unannounced inspection of the contents of the person’s computer or any other computerized device or portable media device and the removal of such information, computer, computer device or portable media device to conduct a more thorough inspection.

(17) Comply with such other specific conditions as are appropriate, stated directly, and without ambiguity so as to be understandable to a reasonable man. (Acts 2006, No. 242, § 1, eff. Aug. 15, 2006; Acts 2008, No. 256, § 1, eff. Aug. 15, 2008; Acts 2008, No. 672, § 2, eff. Aug. 15, 2008.)

2008 Amendments. — Acts 2008, No. 256, § 1, effective August 15, 2008, in (14), substituted “Department of Public Safety and Corrections” for “Board of Parole” and substituted “Department of Public Safety and Corrections” for “board.”

Acts 2008, No. 672, § 2, effective August 15, 2008, inserted “electronic mail address or addresses, instant message name or names, date of birth” in (2); inserted (16); and redesignated former (16) as (17).

Quoted Statutory Material. — Acts 2006, No. 242, § 3, provides that “If any provision of this Act or the application thereof is held invalid, such invalidity shall not affect other provisions or applications of this Act which can by given effect without the invalid provisions or applications, and to this end the provisions of this Act are hereby declared severable.”

CROSS REFERENCES

Louisiana Law. — Duty to inform offender, see La. R.S. 15:561.4.

§ 561.6. Adoption of rules.

A. The Department of Public Safety and Corrections shall adopt all rules necessary to implement the provisions of this Chapter.

B. All rules shall be adopted pursuant to the provisions of the Administrative Procedure Act. (Acts 2006, No. 242, § 1, eff. Aug. 15, 2006.)

Quoted Statutory Material. — Acts 2006, No. 242, § 3, provides that “If any provision of this Act or the application thereof is held invalid, such invalidity shall not affect other provisions or applications of this Act which can by given effect without the invalid provisions or applications, and to this end the provisions of this Act are hereby declared severable.”

CROSS REFERENCES

Louisiana Law. — Supervised release; division of probation and parole, see La. R.S. 15:561.3.

Failure to comply with provisions of supervised release, see La. R.S. 15:561.7.

§ 561.7. Failure to comply with provisions of supervised release.

A. A person who fails to comply with the conditions of supervised release as provided for in R.S. 15:561.6 shall, upon first conviction, be fined not more than one thousand dollars and imprisoned with hard labor for not less than two years nor more than ten years without benefit of parole, probation, or suspension of sentence.

B. Upon second or subsequent convictions, whoever fails to comply with the conditions of supervised release as provided for in R.S. 15:561.6 shall be fined three thousand dollars and imprisoned with hard labor for not less than five years nor more than twenty years without benefit of parole, probation, or suspension of sentence. (Acts 2006, No. 242, § 1, eff. Aug. 15, 2006.)

Quoted Statutory Material. — Acts 2006, No. 242, § 3, provides that “If any provision of this Act or the application thereof is held invalid, such invalidity shall not affect other provisions or applications of this Act which can by given effect without the invalid provisions or applications, and to this end the provisions of this Act are hereby declared severable.”

CHAPTER 3-F. REGISTRATION OF PERSONS WHO COMMIT OFFENSES INVOLVING ARSON.

Section

562. Findings; purpose.

562.1. Definitions.

562.2. Powers and duties of state fire marshal.

562.3. Registration of arson offenders.

562.4. Duty of offenders to notify law enforcement of change of address, residence, or other registration information.

562.5. Failure to register; penalties.

562.6. Duration of registration and notification period.

Editor’s Notes. — Acts 2010, No. 796, § 1, enacted Chapter 3-F of Title 15, comprised of R.S. 15:562 through 562.6.

§ 562. Findings; purpose.

The legislature finds that persons who commit offenses involving arson, even after being released from incarceration or commitment, are of paramount governmental interest. The legislature further finds that local law enforcement officers’ efforts to protect their communities, conduct investigations, and quickly apprehend persons who commit offenses involving arson are impaired by the lack of information available to law enforcement agencies about persons convicted of offenses involving arson, who live within the agencies’ jurisdiction, and the penal and mental health components of our justice system are largely hidden from public view and that lack of information from either may result in failure of both systems to meet this paramount concern of public safety. Release of information about persons who commit offenses involving arson to public agencies will further the governmental interests of public safety and public scrutiny of the criminal and mental health systems so long as the information released is rationally related to the furtherance of those goals. Therefore, this state’s policy is to assist local law enforcement agencies’ efforts to protect their communities by requiring persons who commit offenses involving arson to register with the state fire marshal and to require the exchange of relevant information about persons who commit offenses involving arson among state, local, and federal public agencies and officials. (Acts 2010, No. 796, § 1, eff. Aug. 15, 2010.)

Editor’s Notes. — Acts 2010, No. 796, § 1, enacted Chapter 3-F of Title 15, comprised of R.S. 15:562 through 562.6.

§ 562.1. Definitions.

For the purposes of this Chapter, the following shall apply:

(1) “Conviction” means any disposition of charges adverse to the defendant, including a plea of guilty, deferred adjudication, adjudication withheld for the perpetration or attempted perpetration of or conspiracy to commit an offense involving arson. “Conviction” shall not include a decision not to prosecute, a dismissal, or an acquittal, except when the acquittal is due to a finding of not guilty by reason of insanity and the person was committed. However, a dismissal entered after a period of probation, suspension, or deferral of sentence shall be included in the definition of “conviction” for purposes of this Chapter.

(2) “Disposition” means the formal conclusion of a criminal proceeding at whatever stage it occurs in the criminal justice system.

(3) “Offense involving arson” includes the following:

(a) Aggravated arson (R.S. 14:51).

(b) Simple arson (R.S. 14:52).

(c) Simple arson of a religious building (R.S. 14:52.1).

(d) Arson with intent to defraud (R.S. 14:53).

(e) Communicating of false information of planned arson (R.S. 14:54.1).

(f) Manufacture and possession of delayed action incendiary devices (R.S. 14:54.2).

(g) Manufacture and possession of a bomb (R.S. 14:54.3).

(h) Fake explosive device (R.S. 14:54.5).

(4) “Residence” means a dwelling where an offender regularly resides, regardless of the number of days or nights spent there. For those offenders who lack a fixed abode or dwelling, “residence” shall include the area or place where the offender habitually lives, including but not limited to a rural area with no address or a shelter. (Acts 2010, No. 796, § 1, eff. Aug. 15, 2010.)

CROSS REFERENCES

Louisiana Law. — Registration of arson offenders, see La. R.S. 15:562.3.

§ 562.2. Powers and duties of state fire marshal.

In addition to any other powers and duties conferred in this Chapter, the state fire marshal shall:

(1) Be responsible for the policy management and administration of the registration of persons who commit offenses involving arson to support investigations, enforcement and prevention of activities involving arson.

(2) Have the authority to enforce the provisions of this Chapter. (Acts 2010, No. 796, § 1, eff. Aug. 15, 2010.)

§ 562.3. Registration of arson offenders.

A. Any person over the age of seventeen residing in this state who has been convicted of an offense involving arson as defined in R.S. 15:562.1 shall be required to register with the state fire marshal.

B. (1) The offender shall register and provide all of the following information to the state fire marshal:

(a) Name and any aliases used by the offender.

(b) Physical address or addresses of residence.

(c) Two forms of proof of residence for each residential address provided, including but not limited to a driver’s license, bill for utility service, and bill for telephone service. If those forms of proof of residence are not available, the offender may provide an affidavit of an adult resident living at the same address. The affidavit shall certify that the affiant understands his obligation to provide written notice pursuant to R.S. 15:562.5.

(d) The crime for which he was convicted and the date and place of such conviction, and if known by the offender, the court in which the conviction was obtained, the docket number of the case, the specific statute under which he was convicted, and the sentence imposed.

(e) A current photograph of himself.

(f) Telephone numbers, including fixed location phone and mobile phone numbers assigned to the offender or associated with any residence address of the offender.

(g) A description of every vehicle registered to or operated by the offender, including license plate number and a copy of the offender’s driver’s license or identification card.

(h) Social security number and date of birth.

(i) Past or current employment, membership, or association with a public safety agency or emergency service organization.

(2) Every offender required to register in accordance with this Chapter shall appear in person and provide the information required by Paragraph (1) of this Subsection to the state fire marshal within thirty business days of establishing residence in Louisiana, or if a current resident, within thirty business days after conviction or adjudication if not immediately incarcerated or taken into custody after conviction or adjudication. If incarcerated, once released from confinement, every offender shall appear in person within thirty business days to register with the state fire marshal pursuant to the provisions of this Section.

(3) Knowingly providing false information to the state fire marshal pursuant to the provisions of this Chapter shall constitute a failure to register pursuant to R.S. 15:562.5(A)(1). (Acts 2010, No. 796, § 1, eff. Aug. 15, 2010.)

CROSS REFERENCES

Louisiana Law. — Duty of offenders to notify law enforcement of change of address, residence, or other registration information, see La. R.S. 15:562.4.

Failure to register; penalties, see La. R.S. 15:562.5.

§ 562.4. Duty of offenders to notify law enforcement of change of address, residence, or other registration information.

A. Those persons required to register pursuant to the provisions of this Chapter shall appear in person at the fire marshal’s office within thirty business days of establishing a new or additional physical residential address or of changes in information previously provided when any of the following occur:

(1) The offender changes his place of residence or establishes a new or additional residence.

(2) The offender has vacated his current address of registration with the intent not to return.

(3) The offender has been absent from his current address of registration for more than ninety consecutive days or an aggregate of ninety days or more per calendar year and is physically present at another address during that same time period.

(4) The offender has a change in name.

B. The notice of change of address required by this Section shall include proof of residence as required by R.S. 15:562.3(B)(1)(c).

C. Any person who commits an offense involving arson who fails to provide change of address or other information as provided in this Section shall be subject to criminal prosecution as provided in R.S. 15:562.5. (Acts 2010, No. 796, § 1, eff. Aug. 15, 2010.)

§ 562.5. Failure to register; penalties.

A. (1) A person who fails to register, periodically renew and update registration, provide proof of residence or notification of change of address or other registration information, as required by the provisions of this Chapter, and a person who knowingly provides false information to the state fire marshal as provided in R.S. 15:562.3(B)(3), shall, upon first conviction, be fined not more than five hundred dollars.

(2) Upon second or subsequent convictions, the offender shall be fined one thousand dollars.

(3) An offender who fails to pay the annual registration fee in accordance with the provisions of R.S. 15:562.3 shall be fined not more than five hundred dollars. Upon a second or subsequent conviction for the failure to pay the annual registration fee, the offender shall be fined not more than one thousand dollars.

B. (1) Any person who certifies by affidavit the location of the residence of the offender shall send written notice to the state fire marshal. This notification shall be made any time the offender is absent from the residence for a period of ninety days or more, or the offender vacates the residence with the intent to establish a new residence at another location. This notification shall be sent within thirty days of the offender vacating the residence with the requisite intent.

(2) Any person who fails to provide the notice required by this Subsection shall be fined not more than five hundred dollars. (Acts 2010, No. 796, § 1, eff. Aug. 15, 2010.)

CROSS REFERENCES

Louisiana Law. — Registration of arson offenders, see La. R.S. 15:562.3.

Duty of offenders to notify law enforcement of change of address, residence, or other registration information, see La. R.S. 15:562.4.

§ 562.6. Duration of registration and notification period.

A person required to register pursuant to the provisions of this Chapter shall comply with the requirement for five years for a first offense and for the duration of the lifetime of the offender for a second or subsequent offense, unless the underlying conviction is reversed, set aside, or vacated. (Acts 2010, No. 796, § 1, eff. Aug. 15, 2010.)

CHAPTER 4. EXECUTION OF SENTENCE.

PART 1. IN GENERAL.

Section

565. Duty of sheriff.

566. Pendency of appeal, payments; delivery to penitentiary.

566.1. [Repealed.]

566.2. Commencing of sentence to state penitentiary.

PART 2. CAPITAL CASES.

567. Conditions precedent to execution.

567.1. Mental incompetence to proceed to execution.

568. Execution of death sentence; prior confinement of offender.

569. Place for execution of death sentence; manner of execution.

569.1. Hours for execution of death sentence.

570. Execution; officials and witnesses; minors excluded; time of execution; notice to victim’s relatives.

571. Proces verbal of execution; attesting and filing.

PART 3. OTHER CASES. [REPEALED.]

571.1, 571.2. [Repealed.]

PART 4. DIMINUTION AND COMMUTATION OF SENTENCE FOR GOOD BEHAVIOR.

571.3. Diminution of sentence for good behavior.

571.4. Forfeiture of diminution of sentence.

571.5. Supervision upon release after diminution of sentence for good behavior; conditions of release; revocation.

571.6. [Repealed.]

571.7. Supervision upon release from parish prison after diminution of sentence for good behavior; conditions of release; revocation.

571.8. [Repealed.]

571.9, 571.10. [Repealed.]

571.11. Dispositions of fines and forfeitures.

571.12. Louisiana Society for the Prevention of Cruelty to Children to receive fines.

571.13. Supervised release of parish prisoners; rules of conduct; revocation.

571.14. [Repealed.]

PART 5. VENUE FOR ACTIONS CONTESTING COMPUTATION OF SENTENCE, DISCHARGE, PAROLE, GOOD TIME DATES.

571.15. Venue.

PART 6. PROBATION AND PAROLE MANAGEMENT.

571.20. [Repealed.]

571.21. Deposit of fees and assessments.

571.22. Limitation of liability; release of information.

PART 7. INCARCERATION ALTERNATIVES.

571.31. Alternatives to traditional imprisonment; findings; purposes.

571.32. Alternatives to traditional imprisonment; first offenders.

571.33. Extension or alteration of pilot; approval of the budget committee; statewide implementation.

571.34. Alternative to traditional imprisonment; elderly or infirm prisoners.

571.35. Pilot program; home incarceration; electronic monitoring.

571.35.1. Pilot program; Lafourche Parish Pretrial Home Incarceration Program; electronic monitoring.

571.36. Electronic monitoring equipment.

PART 8. JOB INTERVENTION PROGRAMS.

571.41. Purpose.

571.42. Definitions.

571.43. Job intervention programs.

571.44. Stipulations; advice by court.

571.45. Probation agreement.

571.46. Probation.

571.47. Employer participation; report.

571.48. Successful completion: effects.

571.49. Discharge and dismissal; effects.

571.50. Written guidelines.

571.51. Evaluation of program effectiveness.

571.52. Record of participation.

PART 9. POST-RELEASE FACILITIES.

571.61. Post-Release Facilities pilot program; legislative findings; establishment; rules promulgation; reporting.

PART 1. IN GENERAL.

§ 565. Duty of sheriff.

The sheriff, as soon as any sentence to imprisonment, without hard labor, or to imprisonment without hard labor in default of the payment of fine and costs, shall have become final, shall, unless the governor shall have reprieved the person convicted, proceed forthwith to the execution of said sentence.

§ 566. Pendency of appeal, payments; delivery to penitentiary.

A. The Department of Corrections shall pay the sum of eighteen dollars and twenty-five cents per day to the sheriff of each parish, or to the governing authority of those parishes in which said authority operates the parish jail, for feeding and maintaining each prisoner who has been convicted of a crime and sentenced to imprisonment at a state penitentiary, who is held in the parish jail without bail, pending an appeal. Each sheriff shall file a monthly report with the Department of Corrections and the local governing authority and shall be paid for such charges on a monthly basis by the Department of Corrections. However, in the parish of Orleans, said payment shall be to the criminal sheriff of the parish of Orleans, to be reimbursed to the city of New Orleans.

When the Department of Corrections makes payment in accordance with this Subsection, no additional compensation from the parish governing authority shall be paid for the care of such prisoners.

B. The sheriff or his duly qualified deputy, within thirty days of the date upon which sentence to imprisonment at hard labor has been imposed, shall deliver the prisoner to the state correctional institution designated by the Department of Corrections, unless:

(1) The governor shall have reprieved said prisoner; or

(2) The prisoner is retained in the parish pursuant to R.S. 15:824(B) or R.S. 15:832; or

(3) The prisoner has been admitted to post-conviction bail; or

(4) The prisoner has obtained an order of appeal and the secretary of the Department of Corrections agrees to take custody of the prisoner. In other cases in which an order of appeal is obtained, the sheriff shall deliver the prisoner to the department within fifteen days of the date upon which the highest court of the state to which the prisoner may appeal as of right has affirmed the conviction and sentence. If the prisoner has filed a timely application for rehearing, the sheriff shall deliver the prisoner within fifteen days of the date upon which the rehearing is denied. Application for writs of certiorari or review to the state supreme court shall not prevent transfer under the provisions of this Subparagraph; or

(5) The court, for good cause, stays for a specified period a transfer to the Department of Corrections pursuant to Paragraph (4) above.

C. The sheriff of the parish in which the prisoner has been convicted, or his duly qualified and regularly employed deputy, shall deliver with the prisoner all documents and statements required by Article 892 of Chapter 1 of Title 30 of the Louisiana Code of Criminal Procedure. If said documents are not tendered with the prisoner, the Department of Corrections shall refuse delivery of said prisoner. (Amended by Acts 1978, No. 569, § 1, eff. July 12, 1978; Acts 1980, No. 287, § 1, eff. July 1, 1982; Acts 1980, No. 776, § 1, eff. July 31, 1980; Acts 1982, No. 852, § 1.)

CROSS REFERENCES

Louisiana Law. — City and state not liable for costs of criminal sheriff, see La. R.S. 13:5602.
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CRIMINAL LAW & PROCEDURE

• Postconviction Proceedings

•• Imprisonment. — In the context of parish inmates, the $ 3.50 per diem owed by a parish (under La. Rev. Stat. Ann. § 33:1432), and the $ 22.39 per diem owed by the Louisiana Department of Correction (DOC) (under La. Rev. Stat. Ann. § 15:824(B)(1)(a)), address the “keeping and feeding” expenses of parish and state prisoners, respectively. By implication, La. Rev. Stat. Ann. § 15:824(B)(1)(b) indicates that ordinary medical expenses of the prisoners are included in these two “keeping and feeding” per diem amounts, and of course, a parish sheriff’s obligation to provide sufficient and wholesome food and suitable clothing under La. Rev. Stat. Ann. § 15:705(A)(1) will also be covered by each of these two statutory per diem reimbursements; aside from these and other personal and variable costs clearly associated with each prisoner on a daily basis, the fixed costs and more general costs associated with the maintenance of the prison do not appear to be addressed by the legislature in these per diem statutes and those costs which will be present on any given day for the prison and its staff even in the absence of all prisoners, remain the obligation of the parish under La. Rev. Stat. Ann. § 33:4715. Prator v. Caddo Parish, 900 So. 2d 350, 2005 La. App. LEXIS 1179 (May 5, 2005).

Armed robbery sentence had to be at hard labor in the custody of the Department of Corrections and not in the parish prison per per La. Rev. Stat. Ann. § 5:824C and La. Rev. Stat. Ann. § 15:566B. State v. Evans, 514 So. 2d 588, 1987 La. App. LEXIS 10252 (Oct. 7, 1987).

GOVERNMENTS

• Local Governments

•• Duties & Powers. — Pursuant to the statutory scheme embodied in La. Rev. Stat. Ann. §§ 33:1432(1), 33:4715, 15:304, 15:566(A), 15:702 — 15:705, and former 15:757 (now La. Rev. Stat. Ann. §§ 15:751 and 15:763), prisoners incarcerated in a parish jail, either awaiting trial or serving parish sentences, were wards of the parish, which was financially responsible for their housing, food, clothing, and medical care, and the sheriff was simply the warden (“keeper”) of the parish jail. Amiss v. Dumas, 411 So. 2d 1137, 1982 La. App. LEXIS 6864 (Mar. 2, 1982), writ of certiorari denied by 415 So. 2d 940, 1982 La. LEXIS 11189 (La. 1982).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — State legislature obligates sheriff to house Department of Corrections inmates where Department has not agreed to take custody; police jury has been preempted in this field., OPINION No. 83-67, La. Atty. Gen. Op. No. 1983-67; 1983 La. AG LEXIS 631.

R.S. 15:702, OPINION No. 86-7, La. Atty. Gen. Op. No. 1986-7; 1986 La. AG LEXIS 760.

Sheriff, as warden and keeper of parish jail, must accept for booking and imprisonment all persons arrested for felony offenses; parish governing authority is ultimately responsible for expenses of food, clothing, lodging and medical treatment for prisoners., OPINION No. 90-17, La. Atty. Gen. Op. No. 1990-17; 1990 La. AG LEXIS 82.

Parish governing authority has no right to receive compensation paid to sheriff for housing state and federal prisoners, but neither has any legal obligation to pay the expenses of their incarceration, and may reduce funding for operation of parish jail in proportion to the percentage of federal and state prisoners in total parish jail population. Sheriff must pay expenses for federal and state prisoners., OPINION NUMBER 90-427, La. Atty. Gen. Op. No. 1990-427; 1990 La. AG LEXIS 386.

When the sheriff or governing authority operating a parish jail receives the $18.25 per diem per prisoner payment from the Department of Corrections under the circumstances governed by La. R.S. 15:566A and R.S. 15:824B, no further sums are due from the parish for the maintenance of those prisoners. Operation of the jail is solely the sheriff’s responsibility., OPINION NUMBER 91-342, La. Atty. Gen. Op. No. 1991-342; 1991 La. AG LEXIS 384.

Sheriff may not require police jury to pay more than $3.50 per day under R.S. 33:1432(1) if police jury is paying cost mandated in Amiss v. Dumas., OPINION NUMBER 91-578, La. Atty. Gen. Op. No. 1991-578; 1991 La. AG LEXIS 489.

It is the duty of the Vermilion Parish Police Jury to pay for the cost of housing, feeding, clothing, healthcare, and transporting of a felony pre-trial detainee; It is the obligation of the Sheriff to find a cell for a felony pre-trial detainee; The Vermilion Parish Police Jury is financially responsible for paying to another Parish the same per diem it would pay to its own Sheriff for the housing of a felony pre-trial detainee outside of the Parish, subject to any additional expenses incurred for such housing; The Vermilion Parish Police Jury is responsible for paying for the cost of transporting a felony pre-trial detainee housed outside of the Parish back and forth as may be required by the court. Opinion No. 06-0029. 2006 La. AG LEXIS 121.

§ 566.1. [Repealed.]

Repealed by Acts 1966, No. 310, § 5, effective January 1, 1967.

§ 566.2. Commencing of sentence to state penitentiary.

Whenever a prisoner is sentenced to imprisonment in the state penitentiary, and has not been released on bail or perfected a suspensive appeal, such sentence shall be considered as commencing on the day following the day on which such prisoner is sentenced without regard to the actual date of incarceration in the state penitentiary. (Added by Acts 1954, No. 694, § 1.)
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CRIMINAL LAW & PROCEDURE

• Sentencing

•• Corrections, Modifications & Reductions

••• General Overview. — Trial court erred in granting, eight months after sentencing, a defendant’s ex parte motion for a concurrent sentence; La. Code Crim. Proc. Ann. art. 881, when read in conjunction with La. Rev. Stat. Ann. § 15:566.2, required defendant to file a motion to amend the sentence less than one day after the sentence was imposed. State v. Branch, 696 So. 2d 81, 1997 La. App. LEXIS 1451 (May 21, 1997).

•• Imposition. — Where the court reviewed defendant’s sentence, in accordance with La. Code Crim. Proc. Ann. art. 920 for errors patent on the face of the record, the court held that defendant’s sentence wouldl be considered as commencing on the day following the day on which such prisoner is sentenced without regard to the actual date of incarceration in the state penitentiary under La. Rev. Stat. Ann. § 15:566.2. State v. Sholar, 801 So. 2d 534, 2001 La. App. LEXIS 2436 (Oct. 31, 2001).

•• Multiple Convictions. — Under La. Rev. Stat. Ann. § 15:566.2, the supreme court affirmed a prisoner’s habeas corpus petition, to release him from prison; under the statute, the second sentence by a court in a different district was to start on date after the sentence was imposed for the defendant, who was already in prison, and was to, in effect, run concurrently with the defendant’s prior sentences. State ex rel. White v. Walker, 244 LA. 440, 152 So. 2d 552, 1963 La. LEXIS 2371 (Apr. 29, 1963).

PART 2. CAPITAL CASES.

§ 567. Conditions precedent to execution.

A. Whenever the Supreme Court of Louisiana affirms a sentence of death, after review on appeal provided by Louisiana Code of Criminal Procedure Article 905.9, the court of original jurisdiction shall cause to be forwarded to the secretary of the Department of Public Safety and Corrections a certified copy of the indictment, verdict, sentence, and the judgment of the Supreme Court of Louisiana affirming the sentence of death.

B. The court of original jurisdiction shall also issue a warrant commanding the secretary to cause the execution of the person condemned as provided by law. The warrant shall specify the date upon which the person condemned shall be put to death, which date shall be not less than sixty days nor more than ninety days from the date the warrant is issued. Upon receipt of the warrant the secretary shall cause a copy of the warrant to be delivered to the person condemned. A certified copy of the warrant shall be mailed, return receipt requested, to the governor and the return receipt filed in the record.

C. If any federal or Louisiana court grants a stay of execution, or if the governor of Louisiana grants a reprieve, the trial court shall reset the execution date at not less than thirty days nor more than forty-five days from the dissolution of the stay order, or termination or expiration of the reprieve.

D. The execution of a female who has been clinically diagnosed as being pregnant shall be suspended. The trial court shall reset the execution date at not less than ninety days nor more than one hundred twenty days from the date of delivery of the baby, a miscarriage, or voluntary termination of the pregnancy.

E. The failure of the trial court to fix an execution date within the time limits of this Section shall not affect the validity of a sentence of death. In such a case, the attorney general shall bring a mandamus proceeding in any court of competent jurisdiction to have the trial court set the execution date at not less than thirty days nor more than forty-five days from the date of issuance of the mandamus order. (Amended by Acts 1956, Ex. Sess., No. 18, § 1; Acts 1978, No. 758, § 1; Acts 1980, No. 518, § 1; Acts 1981, No. 585, § 1, eff. July 20, 1981; Acts 1985, No. 178, § 1, eff. July 6, 1985; Acts 1989, No. 740, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Administrative Code. — Secretary’s Office > Death Penalty. LAC 22::I.103.

§ 567.1. Mental incompetence to proceed to execution.

A. A person who is not competent to proceed to execution may not be executed.

B. A person is not competent to proceed to execution when a defendant presently lacks the competence to understand that he is to be executed, and the reason he is to suffer that penalty.

C. Any person sentenced to death may raise his mental incompetence to proceed to execution by filing in the sentencing court a petition verified by his affidavit, or, if represented, by that of his counsel. A person acting as the petitioner’s next friend, or the secretary of the Department of Public Safety and Corrections, may also file the petition. The petition shall contain all of the following:

(1) The name of the person in custody.

(2) The name of the custodian.

(3) The docket number in which he was convicted and the date upon which he was sentenced.

(4) A statement that clearly sets forth the alleged facts in support of the assertion that the defendant is incompetent.

(5) Any affidavits, records, or other evidence supporting the above statement or a statement why such is not available.

(6) Identification of any previous proceedings in which defendant challenged his competency.

D. If, based upon the petition, the court has reasonable grounds to doubt the defendant’s mental competence to proceed to execution, it shall order a competency examination of the defendant. Prior to ordering any such competency examination, the court shall appoint counsel to represent the defendant if he is not already represented.

E. Within seven days after a competency examination is ordered, the court shall appoint a competency commission to examine and report upon the mental condition of the defendant. The competency commission shall consist of at least two and not more than three members who are licensed to practice medicine in Louisiana, who have been in the actual practice of medicine for not less than three consecutive years immediately preceding the appointment, and who are qualified by training or experience in forensic evaluations. The court may appoint, in lieu of one physician, a clinical psychologist who is licensed to practice psychology in Louisiana, who has been engaged in the practice of clinical or counseling psychology for not less than three consecutive years immediately preceding the appointment, and who is qualified by training or experience in forensic evaluations. Every competency commission shall have at least one psychiatrist as a member of the commission, unless one is not reasonably available, in which case, the commission shall have at least one clinical psychologist as a member of the commission. No more than one member of the competency commission shall be the coroner or any of his deputies.

F. The members of the competency commission appointed to make the examination shall have free access to the defendant at all reasonable times. This examination shall be conducted only when the petitioner is not under the influence of any psychotropic medication. No statement made by the petitioner in the course of any evaluation by any expert provided for by this Section, whether or not the petitioner consents to the evaluation, shall be admitted into evidence against the petitioner in any criminal, state post-conviction, or federal habeas corpus proceeding. The court shall subpoena witnesses to attend the examination at the request of the district attorney, the defendant, the commission, or any member of the commission.

G. The report of the competency commission members shall address their specific findings with regard to the defendant’s ability to understand that he is to be executed, and the reason he is to suffer that penalty.

H. The court order for a competency examination shall not deprive the defendant or the district attorney of the right to an independent mental examination by a physician or mental health expert of his choice, and such physician or mental health expert shall be permitted to have reasonable access to the defendant for the purposes of the examination.

I. Once the issue of mental incompetence to proceed to execution is raised by the defendant, and upon written motion of the district attorney, the defendant shall provide the state, and any members of the competency commission, within time limits set by the court, any and all medical, correctional, educational, and military records, raw data, tests, test scores, notes, behavioral observations, reports, evaluations, and any other information of any kind reviewed by any defense expert in forming the basis of his opinion.

J. If the state exercises its option to an independent examination pursuant to Subsection H of this Section, and upon written motion of the defendant, the state shall provide the defendant, and any members of the competency commission, within time limits set by the court, any and all medical, correctional, educational, and military records, raw data, tests, test scores, notes, behavioral observations, reports, evaluations, and any other information of any kind reviewed by any state expert informing the basis of his opinion.

K. By filing a petition under this Section, the defendant waives all claims of confidentiality and evidentiary privilege to, and is deemed to have consented to the release of any and all records solely relative to the issue of the defendant’s competence to proceed to execution, which may include medical, correctional, educational, and military records, raw data, tests, test scores, reports, evaluations, and other records relevant or necessary to an examination or determination of his mental condition.

L. The issue of the defendant’s mental incompetence to proceed to execution shall be determined by the court in a contradictory hearing. The report of the competency commission is admissible in evidence at the hearing, and members of the competency commission may be called as witnesses by the court, the defense counsel, or the district attorney. Regardless of who calls them as witnesses, the members of the commission are subject to cross-examination by the defense counsel, by the district attorney, and by the court. Other evidence pertaining to the defendant’s mental incompetence to proceed to execution may be introduced at the hearing by the defense counsel and by the district attorney. The introduction of evidence at any hearing held pursuant to this Section shall be governed by Code of Evidence Article 1101(B).

M. After considering the evidence, the district court shall determine that the petitioner is not competent to proceed to execution if it determines, by a preponderance of the evidence, that the petitioner presently lacks the competence to understand that he is to be executed and the reason he is to suffer that penalty.

N. If a defendant is found incompetent to proceed to execution, he shall be incarcerated in accordance with R.S. 15:568.

O. Any subsequent petition filed by a defendant pursuant to this Section following a previous finding of competence to proceed to execution shall comply with the requirement of Subsection C of this Section, and further shall allege specific facts which, if proven by a preponderance of the evidence, show a material change in the defendant’s competence to proceed to execution.

P. State’s experts may examine a defendant found incompetent to proceed to execution not more than once every ninety days following such a ruling without further orders of the court and upon written notice to the defendant, or his counsel if the defendant is represented. At any time following a finding of incompetence to proceed to execution, the state may provoke a hearing to determine the defendant’s competence to proceed to execution by filing a motion with the sentencing court alleging a material change in circumstances.

Q. Any party against whom a decision is rendered pursuant to this Section may make an appropriate application for a writ of certiorari or review directly to the Louisiana Supreme Court. (Acts 2004, No. 720, § 1, eff. Aug. 15, 2004.)

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “as the petitioner’s” for “as petitioner” and made a minor punctuation change in subsection (C), as amended by Acts 2004, No. 720, § 1.

§ 568. Execution of death sentence; prior confinement of offender.

The secretary of the Department of Public Safety and Corrections, or a competent person selected by him, shall execute the offender in conformity with the death warrant issued in the case. Until the time of his execution, the Department of Public Safety and Corrections shall incarcerate the offender in a manner affording maximum protection to the general public, the employees of the department, and the security of the institution. (Amended by Acts 1956, Ex. Sess., No. 18, § 1; Acts 1974, No. 199, § 1; Acts 2012, No. 172, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 172 substituted “secretary” for “director” in the first sentence and substituted “Department of Public Safety and Corrections” for “Department of Corrections” in the first and second sentences.

CROSS REFERENCES

Louisiana Law. — Mental incompetence to proceed to execution, see La. R.S. 15:567.1.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Prisoner Litigation: How It Began in Louisiana. 45 La. L. Rev. 1061 (May, 1985).

§ 569. Place for execution of death sentence; manner of execution.

A. Every sentence of death executed in this state prior to September 15, 1991, shall be by electrocution, that is, causing to pass through the body of the person convicted a current of electricity of sufficient intensity to cause death, and the application and continuance of such current through the body of the person convicted until such person is dead. Every sentence of death imposed in this state shall be executed at the Louisiana State Penitentiary at Angola. Every execution shall be made in a room entirely cut off from view of all except those permitted by law to be in said room.

B. Every sentence of death executed on or after September 15, 1991, shall be by lethal injection; that is, by the intravenous injection of a substance or substances in a lethal quantity into the body of a person convicted until such person is dead. Every sentence of death imposed in this state shall be executed at the Louisiana State Penitentiary at Angola. Every execution shall be made in a room entirely cut off from view of all except those permitted by law to be in said room.

C. No licensed health care professional shall be compelled to administer a lethal injection.

D. The provisions of the Administrative Procedure Act, R.S. 49:950, et seq., shall not apply to the procedures and policies concerning the process for implementing a sentence of death. (Amended by Acts 1956, No. 143; Acts 1956, Ex. Sess., No. 18, § 1; Acts 1990, No. 717, § 1; Acts 1991, No. 159, § 1; Acts 2010, No. 889, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 889 added (D).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Whatever Happened to That Old Saying “Thou Shall Not Kill?”: A Plea for the Abolition of the Death Penalty. 2 Loy. J. Pub. Int. L. 67 (Spring, 2001).

Article: of God’s Mercy and the Four Biblical Methods of Capital Punishment: Stoning, Burning, Beheading, and Strangulation. 78 Tul. L. Rev. 1169 (March, 2004).

§ 569.1. Hours for execution of death sentence.

Every sentence of death imposed in this state shall be executed between the hours of 6:00 p.m. and 9:00 p.m. upon the date set for the execution by the court of original jurisdiction. (Added by Acts 1952, No. 160, § 1. Amended by Acts 1980, No. 518, § 1; Acts 1999, No. 1149, § 1; Acts 2002, 1st Ex. Sess., No. 145, § 1.)

2002 Amendments. — Acts 2002, 1st. Ex. Sess., No. 145, § 1, effective June 16, 2002, substituted “9:00” for “11:59.”

1999 Amendments. — Acts 1999, No. 1149, § 1, effective August 15, 1999, substituted “6:00 p.m. and 11:59 p.m.” for “12:00 o’clock midnight and 3:00 A.M.” following “the hours of.”

§ 570. Execution; officials and witnesses; minors excluded; time of execution; notice to victim’s relatives.

A. Every execution of the death sentence shall take place in the presence of:

(1) The warden of the Louisiana State Penitentiary at Angola, or a competent person selected by him.

(2) The coroner of the parish of West Feliciana, or his deputy.

(3) A physician summoned by the warden of the Louisiana State Penitentiary at Angola.

(4) A competent person selected by the warden of the Louisiana State Penitentiary to administer the lethal injection.

(5) A priest or minister of the gospel, if the convict so requests it.

(6) Not less than five nor more than seven other witnesses.

B. No person under the age of eighteen years shall be allowed within the execution room during the time of execution.

C. Any person requested to be present at an execution pursuant to the provisions of this Section, whether or not the person is employed by the Department of Public Safety and Corrections, shall not be required to attend an execution. Refusal to attend an execution shall not be used in any disciplinary action or negative job performance citation against any person who refuses to attend or does not attend an execution.

D. Notwithstanding any other provision of law to the contrary, every execution of the death sentence shall take place between the hours of 6:00 p.m. and 9:00 p.m.

E. (1) The secretary of the Department of Public Safety and Corrections shall, at least ten days prior to the execution, either give written notice or verbal notice, followed by written notice placed in the United States mail within five days thereafter, of the date and time of execution to the victim’s parents, or guardian, spouse, and any adult children who have indicated to the secretary that they desire such notice. The secretary, in such notice, shall give the named parties the option of attending the execution.

(2) The victim’s parents or guardian, spouse, and any adult children who desire to attend the execution shall, within three days of their receipt of the secretary’s notification, notify, either verbally or in writing, the secretary’s office of their intention to attend. The number of victim relationship witnesses may be limited to two. If more than two of the aforementioned parties desire to attend the execution, then the secretary is authorized to select, from the interested parties, the two victim relationship witnesses who will be authorized to attend. In the case of multiple victim’s families, the secretary shall determine the number of witnesses, subject to the availability of appropriate physical space.

(3) In no event shall failure to give notice to the victim’s parents, or guardian, spouse, or any adult children have any effect as to execution of sentence.

F. Only the identities of those persons named in Paragraphs (A)(1), (2), (5), and (6), and Subsection E of this Section shall be made public.

G. The identity of any persons other than the persons specified in Subsection F of this Section who participate or perform ancillary functions in an execution of the death sentence, either directly or indirectly, shall remain strictly confidential and the identities of those persons and information about those persons which could lead to the determination of the identities of those persons shall not be subject to public disclosure in any manner. Any information contained in records that could identify any person other than the persons specified in Subsection F of this Section shall remain confidential, shall not be subject to disclosure, and shall not be admissible as evidence nor discoverable in any proceeding before any court, tribunal, board, agency, or person.

H. If a person who participates or performs ancillary functions in an execution is licensed by a board, the licensing board shall not suspend or revoke the license of such person, or take any disciplinary or other adverse action against the person, as a result of participation in the execution. (Amended by Acts 1956, Ex. Sess., No. 18, § 1; Acts 1972, No. 768, § 6; Acts 1990, No. 717, § 1; Acts 1997, No. 1260, § 1, eff. Aug. 15, 1997; Acts 1999, No. 1149, § 1, eff. Aug. 15, 1999; Acts 2002, 1st Ex. Sess., No. 145, § 1, eff. June 16, 2002; Acts 2003, No. 283, § 1, eff. Aug. 15, 2003; Acts 2006, No. 31, § 1, eff. Aug. 15, 2006; Acts 2010, No. 343, § 1, eff. Aug. 15, 2010; Acts 2012, No. 172, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 172 inserted “of execution” in the section heading; deleted “The operator of the electric chair, who shall be a competent electrician, who shall have not been previously convicted of a felony, or” at the beginning of (A)(4); inserted (C); redesignated former (C) through (F) as (D) through (G); substituted “Paragraphs (A)(1), (2), (5), and (6), and Subsection E” for “Subparagraphs (A)(1), (2), (3), (5), and (6), and Subsection D” in present (F); in present (G), in the first sentence, substituted “Subsection F” for “Subsection E” and inserted “or perform ancillary functions” and added the second sentence; added (H); and made a stylistic change.

2010 Amendments. — The 2010 amendment by No. 343 deleted “all citizens of the state of Louisiana” at the end of (A)(6).

2006 Amendments. — Acts 2006, No. 31, § 1, effective August 15, 2006, added the last sentence in (D)(2).

2003 Amendments. — Acts 2003, No. 283, § 1, effective August 15, 2003, added (E) and (F).

2002 Amendments. — Acts 2002, 1st. Ex. Sess., No. 145, § 1, effective June 16, 2002, in (C), substituted “9:00” for “11:59.”

1999 Amendments. — Acts 1999, No. 1149, § 1, effective August 15, 1999, in (D), inserted “either” following “the execution,” “notice or verbal” following “give written,” and “followed by written notice placed in the United States mail within five days thereafter” following “notice” in the first sentence.

CROSS REFERENCES

Louisiana Law. — Exceptions, see La. R.S. 44:4.1.

§ 571. Proces verbal of execution; attesting and filing.

When the sentence shall have been executed, the warden of the Louisiana State Penitentiary at Angola, or his deputy performing the execution, shall make a proces verbal of said execution immediately thereafter, which proces verbal shall recite the manner and date of said execution and shall be attested by said warden, or his deputy, and by all of the witnesses, and said proces verbal, when so signed, shall be filed with the clerk of court of the parish in which the sentence shall have been imposed. (Amended by Acts 1956, Ex. Sess., No. 18, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 13:1898 must be read in connection with R.S. 15:571. regarding monies obtained from criminal prosecutions. R.S.15:571.11 requires that all fine and forfeitures resulting from district attorney prosecution of state offenses in City Court be deposited in the Criminal Court Fund. However, special laws have allowed certain City Courts to deviate from the general guidelines established by the aforementioned statutes to meet their particular needs and circumstances., OPINION No. 78-488, La. Atty. Gen. Op. No. 1978-488; 1978 La. AG LEXIS 623.

R.S.15:571.11 (A)., OPINION No. 85-567, La. Atty. Gen. Op. No. 1985-567; 1986 La. AG LEXIS 801.

The Criminal Court Fund established by R.S. 15:571.11 may supply a source of funds to help meet expenses of the Metropolitan District Law Enforcement Planning and Action Commission upon motion of the district attorney and approval order of the district judge, or the order or warrant of the district judge and district attorney. OPINION NUMBER 88-258, La. Atty. Gen. Op. No. 1988-258; 1988 La. AG LEXIS 313.

Statutes empowering the parish treasurer and language in 15:571 makes the parish treasurer responsible for the administration and management of the Criminal Court Fund of Ouachita & Morehouse Parishes., OPINION NUMBER 89-370, La. Atty. Gen. Op. No. 1989-370; 1989 La. AG LEXIS 440.

PART 3. OTHER CASES. [REPEALED.]

§ 571.1. [Repealed.]

Repealed by Acts 1966, No. 310, § 5, effective January 1, 1967.

§ 571.2. [Repealed.]

Repealed by Acts 1966, No. 310, § 5, effective January 1, 1967.

PART 4. DIMINUTION AND COMMUTATION OF SENTENCE FOR GOOD BEHAVIOR.

§ 571.3. Diminution of sentence for good behavior.

A. (1) Every prisoner in a parish prison convicted of an offense and sentenced to imprisonment without hard labor, except a prisoner convicted a second time of a crime of violence as defined by R.S. 14:2(B), may earn a diminution of sentence, to be known as “good time”, by good behavior and performance of work or self-improvement activities, or both. The amount of diminution of sentence allowed under this Paragraph shall be at the rate of thirty days for every thirty days in actual custody, except for a prisoner convicted a first time of a crime of violence, as defined in R.S. 14:2(B), who shall earn diminution of sentence at the rate of three days for every seventeen days in actual custody held on the imposed sentence, including, in either case, time spent in custody with good behavior prior to sentencing for the particular sentence imposed as authorized by Code of Criminal Procedure Article 880.

(2) The sheriff of the parish in which the conviction was had shall have the sole authority to determine when good time has been earned in accordance with the sheriff’s regulations and the provisions of this Section.

(3) In the event that the prisoner is confined in a parish or multiparish correctional facility not operated by the sheriff, the superintendent of the correctional facility shall have the sole power to determine when good time has been earned or when diminution of sentence may be allowed in accordance with the provisions of this Section.

B. (1) (a) Unless otherwise prohibited, every inmate in the custody of the department who has been convicted of a felony, except an inmate convicted a second time of a crime of violence as defined by R.S. 14:2(B), and sentenced to imprisonment for a stated number of years or months, may earn, in lieu of incentive wages, a diminution of sentence by good behavior and performance of work or self-improvement activities, or both, to be known as “good time”. Those inmates serving life sentences will be credited with good time earned which will be applied toward diminution of their sentences at such time as the life sentences might be commuted to a specific number of years. The secretary shall establish regulations for awarding and recording of good time and shall determine when good time has been earned toward diminution of sentence. The amount of diminution of sentence allowed under the provisions of this Section shall be at the rate of one and one half-day for every one day in actual custody served on the imposed sentence, including time spent in custody with good behavior prior to sentencing for the particular sentence imposed as authorized by the provisions of Code of Criminal Procedure Article 880.

(b) The provisions of Subparagraph (a) of this Paragraph shall be applicable to persons convicted of offenses on or after January 1, 1992 and who are not serving a sentence for the following offenses:

(i) A sex offense as defined in R.S. 15:541.

(ii) A crime of violence as defined in R.S. 14:2(B).

(iii) Any offense which would constitute a crime of violence as defined in R.S. 14:2(B) or a sex offense as defined in R.S. 15:541, regardless of the date of conviction.

(2) An inmate convicted a first time of a crime of violence as defined in R.S. 14:2(B), shall earn diminution of sentence at a rate of three days for every seventeen days in actual custody held on the imposed sentence, including time spent in custody with good behavior prior to sentencing for the particular sentence imposed as authorized by Code of Criminal Procedure Article 880.

(3) A person shall not be eligible for diminution of sentence for good behavior if he has been convicted of or pled guilty to, or where adjudication has been deferred or withheld for, a violation of any one of the following offenses:

(a) Rape (R.S. 14:41).

(b) Aggravated rape (R.S. 14:42).

(c) Forcible rape (R.S. 14:42.1).

(d) Simple rape (R.S. 14:43).

(e) Sexual battery (R.S. 14:43.1).

(f) Second degree sexual battery (R.S. 14:43.2).

(g) Oral sexual battery (R.S. 14:43.3).

(h) Intentional exposure to AIDS virus (R.S. 14:43.5).

(i) Incest (R.S. 14:78).

(j) Aggravated incest (R.S. 14:78.1).

(k) Felony carnal knowledge of a juvenile (R.S. 14:80).

(l) Indecent behavior with juveniles (R.S. 14:81).

(m) Pornography involving juvenile (R.S. 14:81.1).

(n) Molestation of a juvenile or a person with a physical or mental disability (R.S. 14:81.2).

(o) Computer-aided solicitation of a minor (R.S. 14:81.3).

(p) Crime against nature (R.S. 14:89(A)).

(q) Aggravated crime against nature (R.S. 14:89.1).

(r) Sexual battery of the infirm (R.S. 14:93.5).

(4) Diminution of sentence shall not be allowed an inmate in the custody of the Department of Public Safety and Corrections if the inmate has been convicted one or more times under the laws of this state, any other state, or the federal government of any one or more of the following crimes or attempts to commit any of the following crimes:

(a) Felony carnal knowledge of a juvenile.

(b) Indecent behavior with juveniles.

(c) Molestation of a juvenile or a person with a physical or mental disability.

(d) Incest.

(e) Aggravated incest.

C. Diminution of sentence shall not be allowed an inmate in the custody of the Department of Public Safety and Corrections if any of the following apply:

(1) The inmate has been sentenced as an habitual offender under the Habitual Offender Law as set forth in R.S. 15:529.1.

(2) The trial court, in its discretion, prohibits the earning of such diminution of sentence for any person convicted of a violation of R.S. 14:40.2.

D. Diminution of sentence shall not be allowed an inmate in the custody of the Department of Public Safety and Corrections if the instant offense is a second offense crime of violence as defined by R.S. 14:2(B).

E. Notwithstanding any other provision of law to the contrary, any offender in the custody of the Department of Public Safety and Corrections who has been sentenced as an habitual offender pursuant to the provisions of R.S. 15:529.1 may earn additional good time for participation in certified treatment and rehabilitation programs as provided for in R.S. 15:828(B), unless the offender was convicted of a sex offense as defined by R.S. 15:541 or a crime of violence as defined by R.S. 14:2(B). (Amended by Acts 1991, No. 138, § 1, eff. Jan. 1, 1992; Acts 1992, No. 1011, § 1; Acts 1994, 3rd Ex. Sess., No. 110, § 1; Acts 1994, 3rd Ex. Sess., No. 149, § 1; Acts 1994, 3rd Ex. Sess., No. 150, § 1; Acts 1995, No. 946, § 3; Acts 1995, No. 1099, § 1, eff. Jan. 1, 1997; Acts 1997, No. 832, § 1, eff. Aug. 15, 1997; Acts 1999, No. 223, § 1, eff. Aug. 15, 1999; Acts 1999, No. 963, § 2, eff. Aug. 15, 1999; Acts 2001, No. 809, § 1, eff. June 26, 2001; Acts 2003, No. 636, § 1, eff. Aug. 15, 2003; Acts 2006, No. 174, § 1, eff. Aug. 15, 2006; Acts 2006, No. 220, § 1, eff. Aug. 15, 2006; Acts 2006, No. 572, § 1, eff. Aug. 15, 2006; Acts 2008, No. 30, § 1, eff. Aug. 15, 2008; Acts 2010, No. 649, § 1, eff. Oct. 15, 2010; Acts 2011, No. 186, § 2, eff. Aug. 15, 2011; Acts 2012, No. 110, § 1, eff. Aug. 1, 2012; Acts 2012, No. 181, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 110 substituted “one and one half-day for every one day” for “thirty-five days for every thirty days” in the last sentence of (B)(1)(a).

The 2012 amendment by Act No. 181 added (E).

LSLI 2011 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “molestation of a juvenile or a person with a physical or mental disability” for “molestation of a juvenile” in (B)(3)(n) and (B)(4)(c). See Acts 2011, No. 67, § 3.

2011 Amendments. — The 2011 amendment by No. 186, in (A)(1) in (B)(1)(a), deleted “or when the sentencing court has denied or conditioned eligibility for ‘good time’ as provided in R.S. 15:537” preceding “may earn”; substituted “in actual custody held on the imposed sentence, including, in either case, time spent in custody with good behavior prior to sentencing for the particular sentence imposed as authorized by Code of Criminal Procedure Article 880” for “in actual custody, including in either case time spent in custody with good behavior prior to sentence for the which the prisoner is given credit” in (A)(1); in (B)(1)(a), substituted “Unless otherwise prohibited” for “Except as provided in Paragraph (B)(2) of this Section” and added “served on the imposed sentence, including time spent in custody with good behavior prior to sentencing for the particular sentence imposed as authorized by the provisions of Code of Criminal Procedure Article 880”; rewrote (B)(2), (B)(3) and (C); and added (B)(4).

2010 Amendments. — The 2010 amendment by No. 649 added the (B)(1)(a) designation; and added (B)(1)(b).

2008 Amendments. — Acts 2008, No. 30, § 1, effective August 15, 2008, substituted “thirty-five days” for “thirty days” in (B)(3).

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “R.S. 14:2(B)” for “R.S. 14:2(13)” throughout, as amended by Acts 2006, No. 72, § 1.

In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute merged (B), as amended by Acts 2006, No. 572, § 1 with (B), as amended by Acts 2006, No. 174,§1.

2006 Amendments. — Acts 2006, No. 174, § 1, effective August 15, 2006, added the last sentence in (B).

Acts 2006, No. 220, § 1, effective August 15, 2006, added (C)(1)(t); substituted “Looting during existence of state emergency” for “A violation of the Louisiana Controlled Dangerous Substances Law which is a felony, or” in (C)(1)(r); and substituted “A violation of the Louisiana Controlled Dangerous Substances Law which is a felony; or” for “Any felony which is defined as an attempt to commit one of the crimes enumerated in Subparagraphs (a) through (r) of this Paragraph, and” in (C)(1)(s).

Acts 2006, No. 572, § 1, effective August 15, 2006, in (B)(1), added the exception in the beginning, substituted “thirty-five days” for “thirty days,” and deleted “except for an” from the end; added (B)(2)(b); in (B)(2)(a), deleted “who” following “R.S. 14:2(13),” and made a stylistic change; and substituted “one or more times” for “two or more times” in (C)(4).

2003 Amendments. — Acts 2003, No. 636, § 1, effective August 15, 2003, deleted “or was committed during a period of time that the inmate was under the jurisdiction of the department or placed on probation as a juvenile” at the end of (D).

2001 Amendments. — Acts 2001, No. 809, § 1, effective June 26, 2001, substituted “and the provisions of this Section” for “which shall be approved by the secretary of the Department of Public Safety and Corrections before such regulations are implemented” in (A)(2); substituted “when diminution of sentence may be allowed in accordance with the provisions of this Section” for “which diminution of sentence may be allowed in accordance with the superintendent’s regulations which shall be approved by the secretary of the Department of Public Safety and Corrections before such regulations are implemented” in (A)(3).

1999 Amendments. — Acts 1999, No. 223, § 1, effective August 15, 1999, in (C)(4), inserted “any other state, or the federal government” following “this state”, and added “or attempts to commit any of the following crimes” following “crimes.”

Acts 1999, No. 963, § 2, effective August 15, 1999, added (C)(5).

Quoted Statutory Material. — Acts 2006, No. 572, §§ 2 and 3, provide that “The provision of this Act shall provide no basis for any action by any inmate in the custody of the Department of Public Safety and Corrections to seek release or to seek any type of legal redress. The provisions of this Act shall apply only to persons convicted of offenses on or after August 15, 2006.”

Acts 2010, No. 649, § 2, provides that “The provisions of this Act shall provide no basis for any action by any inmate in custody of the Department of Public Safety and Corrections to seek release or to see any type of legal redress.”

Acts 2011, No. 186, § 5, provides that “The provisions of Section 2 of this Act [Acts 2011, No. 186] shall only apply to those persons sentenced on or after August 15, 2011.”

Acts 2012, No. 110, § 2, provides that “The provisions of this Act [Acts 2012, No. 110] shall only apply to those persons sentenced on or after August 1, 2012.”

CROSS REFERENCES

Louisiana Law. — Decisions of Board of Parole; nature, order, and conditions of parole; rules of conduct; infectious disease testing, see La. R.S. 15:574.4.2.

Parole requirements for certain sex offenders, see La. R.S. 15:574.4.3.
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CONSTITUTIONAL LAW

• Congressional Duties & Powers

•• Ex Post Facto Clause & Bills of Attainder

••• General Overview. — Where an inmate’s relevant offense, his second violent offense, occurred after the effective date of La. Rev. Stat. Ann. § 15:571.3(D), application of the provisions denying diminution of sentence for good time behavior did not violate his ex post facto constitutional protections under La. Const. art. I, § 23. George v. Baker, 746 So. 2d 783, 1999 La. App. LEXIS 3123 (Nov. 5, 1999), writ denied by La. 2000-0184, 2000 La. LEXIS 2271 (La. Aug. 23, 2000).

When defendant was sentenced to life imprisonment as a multiple offender for simple burglary, but all of the underlying offenses occurred prior to September 15, 1975, the effective date of the amended La. Rev. Stat. Ann. § 15:571.3(C), the application of § 15:571.3(C) to deprive defendant of eligibility for diminution of sentence for good behavior was a violation of the ex post facto provisions of U.S. Const. art. I, § 9 and La. Const. art. I, § 23. State v. Siegel, 376 So. 2d 492, 1979 La. LEXIS 7122 (Oct. 8, 1979).

Applying La. Rev. Stat. Ann. § 15:571.3(C), the statutory restriction on eligibility for sentence reduction due to good behavior, to defendant for a crime committed before the statute’s effective date violated the ex post facto clauses of the federal constitution and La. Const. art. I, § 23. State v. Curtis, 363 So. 2d 1375, 1978 La. LEXIS 6572 (Oct. 9, 1978).

• Equal Protection

•• Level of Review. — The Louisiana Supreme Court has articulated three types of legislative classifications of individuals and the standard of review and the burden of proof applicable to each under the La. Const. art. I, § 3. La. Rev. Stat. § 15:571.3(C) does not classify individuals by race or religious beliefs, nor does it classify persons on the basis of birth, age, sex, culture, physical condition, or political ideas or affiliations. Townley v. Department of Pub. Safety & Corrections, 762 So. 2d 154, 2000 La. App. LEXIS 2019 (May 12, 2000).

Prisoners were properly denied good time credit for the time spent in a parish jail after their arrest but before their conviction and sentence because they failed to show that the distinction under La. Rev. Stat. Ann. § 15:571.3B between those incarcerated in the state prison and serving their sentences after conviction, and those in a parish jail awaiting trial, was unreasonable and violated equal protection. McCormick v. Hunt, 328 So. 2d 140, 1976 La. LEXIS 3780 (Feb. 23, 1976).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Possession

•••• General Overview. — In a drug case, defendant’s sentence of eight years at hard labor was not illegal, and he was not entitled to diminution or parole where defendant’s criminal record included multiple felony drug convictions, he had a conviction for attempted second degree murder, he committed the instant offense while he was on parole, and he had been adjudicated a second felony offender. State v. Young, 862 So. 2d 312, 2003 La. App. LEXIS 3309 (Dec. 5, 2003), modified by, writ of certiorari denied in part by La. 2004-0029, 872 So. 2d 505, 2004 La. LEXIS 1687 (La. May 14, 2004).

•• Property Crimes

••• Forgery

•••• General Overview. — Where an inmate was convicted of forgery, which is not an enumerated offense under La. Rev. Stat. Ann. § 15:571.3C, and the inmate’s record showed that although he had pleaded guilty to burglary, he had never been convicted of burglary and was entitled to have his sentence reduced by “good time.” Spellman v. Stalder, 740 So. 2d 671, 1999 La. App. LEXIS 1107 (Apr. 1, 1999), remanded by La. 99-1801, 750 So. 2d 172, 1999 La. LEXIS 2596 (La. Oct. 8, 1999).

• Guilty Pleas

•• Changes & Withdrawals. — Trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 559 where it refused to permit defendant to withdraw “best interest” pleas on three counts of indecent behavior with juveniles in violation of La. Rev. Stat. Ann. § 14:81 where defendant claimed he entered the pleas due to sudden uneasiness regarding defense counsel’s knowing members of both victims’ families because the trial court could have reasonably concluded that the plea was entered because the State offered to reduce a count charging sexual battery to indecent behavior with a juvenile, and defense counsel was aware that the offense of sexual battery precluded parole, probation, or suspension of sentence pursuant to La. Rev. Stat. Ann. § 14:43.1 and that the legislature had denominated sexual battery a crime of violence, pursuant to La. Rev. Stat. Ann. § 14:2(13)(1), so it provided greatly reduced good time credits against any sentence imposed pursuant to La. Rev. Stat. Ann. § 15:571.3(A)(1). State v. Blanchard, 786 So. 2d 701, 2001 La. LEXIS 1123 (Apr. 20, 2001).

• Sentencing

•• General Overview. — Use of the term “inmate” or “inmates” in the former double good time parole statute clearly referred to the prisoner, or candidate, who is currently incarcerated in the correctional system, and who is currently seeking increased diminution of his sentence. Ford v. Stalder, 555 So. 2d 558, 1989 La. App. LEXIS 2739 (Dec. 19, 1989).

•• Corrections, Modifications & Reductions

••• General Overview. — La. Rev. Stat. Ann. § 15:571.3(C)(1)(q) provides that diminution of sentence shall not be allowed to an inmate in the custody of the Department of Public Safety and Corrections if he has been convicted of a crime of violence as defined in La. Rev. Stat. Ann. § 14:2(13). Aggravated battery is specifically listed in La. Rev. Stat. Ann. § 14:2(13) as a crime of violence; therefore, the trial court has no discretion in such cases to grant diminution of sentence for good behavior. State v. Williams, 764 So. 2d 1164, 2000 La. App. LEXIS 1670 (June 21, 2000).

Diminution of sentence is disallowed, pursuant to La. Rev. Stat. Ann. § 15:571.3C(2), for an individual inmate sentenced as a habitual offender under La. Rev. Stat. Ann. § 15:529.1. Canty v. Day, 756 So. 2d 384, 1999 La. App. LEXIS 3731 (Dec. 28, 1999).

Where during inmate’s incarceration, the statute providing for good time credits was amended to allow 30 days, instead of 15 days, of good time credit for every 30 days served, the department of public safety and corrections correctly calculated inmate’s release date; the amended statute applied only to the portion of plaintiff’s sentence that was unserved. Mingo v. Stalder, 757 So. 2d 709, 1999 La. App. LEXIS 2702 (Sept. 24, 1999).

Louisiana Department of Corrections had the authority to deny an inmate who had been convicted of selling crack cocaine in a school zone good time and parole eligibility because the inmate met all three criteria under La. Rev. Stat. Ann. § 15:571.3 for denying good time. Lay v. Louisiana Dep’t of Correction, 734 So. 2d 782, 1999 La. App. LEXIS 1075 (Apr. 1, 1999), writ denied by La. 99-1173, 747 So. 2d 1102, 1999 La. LEXIS 2744 (La. Sept. 17, 1999).

Where an inmate was convicted of forgery, which is not an enumerated offense under La. Rev. Stat. Ann. § 15:571.3C, and the inmate’s record showed that although he had pleaded guilty to burglary, he had never been convicted of burglary and was entitled to have his sentence reduced by “good time.” Spellman v. Stalder, 740 So. 2d 671, 1999 La. App. LEXIS 1107 (Apr. 1, 1999), remanded by La. 99-1801, 750 So. 2d 172, 1999 La. LEXIS 2596 (La. Oct. 8, 1999).

Although defendant was a habitual offender, he was entitled to the benefit of parole and good time where La. Rev. Stat. Ann. § 15:529.1 merely provided that the sentence imposed under § 15:529.1 was to be without the benefit of probation or suspension of sentence, and where La. Rev. Stat. Ann. § 15:571.3 permitted defendant to earn good time. State v. Montgomery, 598 So. 2d 553, 1992 La. App. LEXIS 1113 (Apr. 14, 1992).

Defendant was not entitled to good time credits under La. Rev. Stat. Ann. § 15:571.3(C) because defendant’s prior conviction was for armed robbery, defendant was sentenced as a multiple offender, and his last conviction for purposes of the multiple bill was after the effective date of § 15:571.3. State v. Melancon, 536 So. 2d 430, 1988 La. App. LEXIS 1846 (Sept. 16, 1988), writ denied by 582 So. 2d 860, 1991 La. LEXIS 1988 (La. 1991).

In light of defendant’s prior federal criminal record, the court found no abuse of the trial judge’s discretion in prohibiting defendant from earning good time while serving his burglary sentences. La. Rev. Stat. Ann. § 15:571.3(C). State v. George, 501 So. 2d 810, 1986 La. App. LEXIS 8384 (Dec. 22, 1986).

A district court judge showed that he knew of his discretion in awarding defendant good time under La. Rev. Stat. Ann. § 15:571.3, where he stated his reasons for denying it, even though he also mistakenly stated in the sentencing hearing that defendant was to be automatically denied good time. State v. Jones, 497 So. 2d 15, 1986 La. App. LEXIS 7725 (Oct. 9, 1986), writ of certiorari denied by 503 So. 2d 489, 1987 La. LEXIS 8906 (La. 1987).

Construing La. Rev. Stat. Ann. § 15:571.3 C(1) and (2) together, where a defendant has been convicted one or more times of the offenses enumerated therein, he is not entitled to a diminution of sentence for good behavior when he is sentenced as an habitual offender under the terms of La. Rev. Stat. Ann. § 15:529.1 after September 9, 1977. State v. Wilson, 360 So. 2d 166, 1978 La. LEXIS 5341 (June 19, 1978), overruled by State v. Curtis, 363 So. 2d 1375, 1978 La. LEXIS 6572 (La. 1978).

••• Illegal Sentences. — In a drug case, defendant’s sentence of eight years at hard labor was not illegal, and he was not entitled to diminution or parole where defendant’s criminal record included multiple felony drug convictions, he had a conviction for attempted second degree murder, he committed the instant offense while he was on parole, and he had been adjudicated a second felony offender. State v. Young, 862 So. 2d 312, 2003 La. App. LEXIS 3309 (Dec. 5, 2003), modified by, writ of certiorari denied in part by La. 2004-0029, 872 So. 2d 505, 2004 La. LEXIS 1687 (La. May 14, 2004).

•• Credits. — Denial of the defendant’s right to credit against his sentence for good behavior was illegal under the provisions of La. Rev. Stat. Ann. § 15:573.3(C). State v. Rutland, 829 So. 2d 603, 2002 La. App. LEXIS 2971 (Oct. 2, 2002).

Trial court lacked authority under La. Rev. Stat. Ann. § 15:571.3(C) to deny defendant eligibility for good-time credits against his sentence. State v. Clark, 780 So. 2d 418, 2000 La. App. LEXIS 3327 (Dec. 6, 2000), writ denied by La. 2001-0992, 811 So. 2d 922, 2002 La. LEXIS 1121 (La. Mar. 22, 2002).

Inmates serving life sentences may receive credit for good time earned to be applied toward diminution of their sentences only if their life sentences might be commuted to a specific number of years. State v. Burnett, 768 So. 2d 783, 2000 La. App. LEXIS 2260 (Oct. 4, 2000), writ denied by La. 2000-3079, 800 So. 2d 864, 2001 La. LEXIS 3689 (La. Nov. 2, 2001).

Inmate was not entitled to earn good behavior credits while incarcerated because the inmate was sentenced as a “multiple and double offender” which was the same as being sentenced as a “habitual offender;” the court was not required to use the term “habitual offender” in sentencing the innate. Randolph v. Day, 747 So. 2d 772, 1999 La. App. LEXIS 3733 (Dec. 28, 1999).

State agency properly calculated a prisoner’s release date based on good time credits using the amended La. Rev. Stat. Ann. art. 15:571.3(b), which increased credits, only for that part of sentence left to serve when statute became effective. Mingo v. Stalder, 757 So. 2d 709, 1999 La. App. LEXIS 2702 (Sept. 24, 1999).

The court stated that the denial of good behavior time under La. Rev. Stat. Ann. § 15:571.3 was founded solely on the fact of conviction of one or more of the sex offenses listed in La. Rev. Stat. Ann. § 15:537; the court held that denial of good behavior time was within the trial court’s discretion and did not need to be affirmatively sought by the State. State v. Frith, 711 So. 2d 388, 1998 La. App. LEXIS 737 (Apr. 8, 1998).

Defendant, a habitual offender, had no right to good time credits awarded him prior to resentencing because under the clear language of the statute in effect when defendant committed the offence, he was not eligible to earn good time credits. Lewis v. Day, 708 So. 2d 1152, 1998 La. App. LEXIS 319 (Feb. 20, 1998).

Defendant was not entitled to have the trial court grant him credit for good behavior at sentencing because, pursuant to La. Rev. Stat. Ann. § 15.571.3(A), it was the sheriff of the parish, and not the trial judge, who had the discretion to deny or award diminution of his sentence for good behavior. State v. Cristmann, 692 So. 2d 1155, 1997 La. App. LEXIS 542 (Mar. 12, 1997), writ of certiorari denied by La. 97-0951, 701 So. 2d 196, 1997 La. LEXIS 2980 (La. Oct. 3, 1997).

Defendant’s sentence was amended to delete the denial of good time diminution because under La. Rev. Stat. Ann. § 15:571.3, the trial court did not have the discretion or authority to grant or deny good time diminution to defendant who was convicted of theft of $500 or more. State v. Brantley, 679 So. 2d 472, 1996 La. App. LEXIS 1646 (Aug. 21, 1996).

Trial court lacked discretion under La. Rev. Stat. Ann. § 15:571.3 to deny good-time eligibility even where a defendant would have been ineligible for good-time credits under La. Rev. Stat. Ann. § 15:571.3. State v. Johnson, 623 So. 2d 926, 1993 La. App. LEXIS 2774 (Aug. 31, 1993).

Trial court erred in imposing sentence for contempt to be served as flat time without allowing the accumulation of good time because pursuant to La. Rev. Stat. Ann. § 15:571.3(A), the sheriff of the parish where the conviction was obtained, and not the trial court, was authorized to determine when good time had been earned. State v. Payne, 612 So. 2d 153, 1992 La. App. LEXIS 4031 (Dec. 16, 1992).

Where defendant was sentenced as a multiple offender after September 1977, the trial court was not authorized to deny good time eligibility pursuant to La. Rev. Stat. Ann. § 15:571.3 even though defendant was prohibited by operation of law from earning good time credit. State v. Parker, 573 So. 2d 1253, 1991 La. App. LEXIS 13 (Jan. 17, 1991), writ of certiorari denied by 577 So. 2d 12, 1991 La. LEXIS 687 (La. 1991).

Where the statutes under which defendant was convicted and sentenced did not prohibit good time credit, the trial court was without authority to deny defendant eligibility for such credit if awarded by the corrections department pursuant to La. Rev. Stat. Ann. § 15:571.3. State v. Armstead, 572 So. 2d 762, 1990 La. App. LEXIS 3000 (Dec. 20, 1990).

Trial court, pursuant to La. Rev. Stat. Ann. § 15:571.3, lacked authority to deny credit for good time in imposing a sentence on a habitual offender in connection with a conviction for attempted simple burglary. State v. Smith, 570 So. 2d 82, 1990 La. App. LEXIS 2386 (Oct. 30, 1990).

Under the clear wording of La. Rev. Stat. Ann. § 15:571.3(B) and (C), the inmates who were all sentenced as habitual offenders under La. rev. Stat. Ann. § 15:529.1 were not entitled to earn diminution of their sentences through good time credit. Nicholas v. Phelps, 521 So. 2d 636, 1988 La. App. LEXIS 651 (Feb. 23, 1988).

Defendant’s sentence for his conviction for distribution of controlled substances was proper because the trial court had discretion to deny defendant credit for good time under La. Rev. Stat. Ann. § 15:571.3. State v. Jefferson, 511 So. 2d 794, 1987 La. App. LEXIS 9906 (July 8, 1987).

In the prosecution of defendant for attempted simple burglary in violation of La. Rev. Stat. Ann. § 14:62, the trial court properly denied defendant the advantage of earning good time under La. Rev. Stat. Ann. §§ 15:529.1, 14:62, 15:571.3 where the absence of express authority to have denied good time had not deprived the trial court of its discretion in this area. State v. Black, 508 So. 2d 924, 1987 La. App. LEXIS 9578 (June 3, 1987), overruled in part by State v. Melancon, 536 So. 2d 430, 1989 La. App. LEXIS 99 (La.App. 4 Cir. 1989), overruled by State v. Melancon, 536 So. 2d 430, 1988 La. App. LEXIS 1846 (La.App. 4 Cir. 1988).

Prisoner that was convicted of simple burglary was not entitled to good time credit under La. Rev. Stat. Ann. § 15:571.3; the prisoner’s status as a habitual offender and the fact that his last conviction was committed after September 10, 1977, rendered him ineligible under the statute. Jackson v. Phelps, 506 So. 2d 515, 1987 La. App. LEXIS 8906 (Mar. 4, 1987), writ of certiorari denied by 508 So. 2d 829, 1987 La. LEXIS 9630 (La. 1987).

A district court judge showed that he knew of his discretion in awarding defendant good time under La. Rev. Stat. Ann. § 15:571.3, where he stated his reasons for denying it, even though he also mistakenly stated in the sentencing hearing that defendant was to be automatically denied good time. State v. Jones, 497 So. 2d 15, 1986 La. App. LEXIS 7725 (Oct. 9, 1986), writ of certiorari denied by 503 So. 2d 489, 1987 La. LEXIS 8906 (La. 1987).

Clear wording of La. Rev. Stat. Ann. § 15:571.3(C) does not prohibit, nor does the jurisprudence indicate the legislature intended to take away the sentencing court’s discretion in prohibiting “good time” for habitual offenders convicted of felonies not enumerated in the statute; this discretion is still vested with the sentencing court. State v. Williams, 467 So. 2d 1293, 1985 La. App. LEXIS 9087 (Apr. 9, 1985), overruled in part by State v. Melancon, 536 So. 2d 430, 1989 La. App. LEXIS 99 (La.App. 4 Cir. 1989), overruled by State v. Melancon, 536 So. 2d 430, 1988 La. App. LEXIS 1846 (La.App. 4 Cir. 1988).

The provisions of La. Rev. Stat. Ann. § 15:571.3, relative to eligibility of good time credits for inmates, can only be applied prospectively to defendants whose offenses occur after the date the statute was enacted. State ex rel. Bickman v. Dees, 367 So. 2d 283, 1978 La. LEXIS 5656 (Dec. 21, 1978).

Amendment of La. Rev. Stat. Ann. § 15:571.3 to eliminate eligibility of good time credit for an inmate who was convicted of simple burglary and adjudged a habitual offender did not apply retroactively where the offense was committed prior to the effective date of the statute. State ex rel. Goiner v. Dees, 366 So. 2d 1353, 1978 La. LEXIS 5591 (Dec. 15, 1978).

Applying La. Rev. Stat. Ann. § 15:571.3(C), the statutory restriction on eligibility for sentence reduction due to good behavior, to defendant for a crime committed before the statute’s effective date violated the ex post facto clauses of the federal constitution and La. Const. art. I, § 23. State v. Curtis, 363 So. 2d 1375, 1978 La. LEXIS 6572 (Oct. 9, 1978).

Words of La. Rev. Stat. Ann. § 15:571.3(B), regarding good time credit, make it clear that the statute does not apply to time served in a parish prison after arrest while awaiting trial, since, at that time, the accused is not an inmate in the custody of the department of corrections who has been convicted of a felony and sentenced to imprisonment. McCormick v. Hunt, 328 So. 2d 140, 1976 La. LEXIS 3780 (Feb. 23, 1976).

Prisoners were properly denied good time credit for the time spent in a parish jail after their arrest but before their conviction and sentence because they failed to show that the distinction under La. Rev. Stat. Ann. § 15:571.3(B) between those incarcerated in the state prison and serving their sentences after conviction, and those in a parish jail awaiting trial, was unreasonable and violated equal protection. McCormick v. Hunt, 328 So. 2d 140, 1976 La. LEXIS 3780 (Feb. 23, 1976).

•• Guidelines

••• Adjustments & Enhancements

•••• General Overview. — Defendant’s sentence for manslaughter while armed with a firearm, La. Rev. Stat. Ann. §§ 14:31 and 14:95.2, to a seven-year prison term without benefit of parole, probation, suspension of sentence, or good time was not excessive and was the minimum sentence permissible under La. Rev. Stat. Ann. § 14:95.2 and La. Code Crim. Proc. art. 893.1; he would have to serve essentially two-thirds of the five year sentence imposed under art. 893.1 if his conduct warranted good time credit plus two years without benefit of good time under § 14:95.2. State v. Johnson, 514 So. 2d 684, 1987 La. App. LEXIS 10525 (Oct. 28, 1987).

•••• Criminal History

••••• General Overview. — The contention of a defendant who was convicted of armed robbery, that he was improperly denied good time under La. Rev. Stat. Ann. § 15:571.3, was without merit; not only did the statute preclude any diminution in sentence for a defendant who was, as in the instant case, an habitual offender under La. Rev. Stat. Ann. § 15:529.1, but the denial of good time was repeatedly held not to constitute cruel and unusual punishment. State v. Hallal, 351 So. 2d 97, 1977 La. LEXIS 6440 (Oct. 10, 1977).

••••• Prior Felonies. — Diminution of sentence is disallowed, pursuant to La. Rev. Stat. Ann. § 15:571.3(C)(2), for an individual inmate sentenced as a habitual offender under La. Rev. Stat. Ann. § 15:529.1. Canty v. Day, 756 So. 2d 384, 1999 La. App. LEXIS 3731 (Dec. 28, 1999).

Where an inmate’s relevant offense, his second violent offense, occurred after the effective date of La. Rev. Stat. Ann. § 15:571.3(D), application of the provisions denying diminution of sentence for good time behavior did not violate his ex post facto constitutional protections under La. Const. art. I, § 23. George v. Baker, 746 So. 2d 783, 1999 La. App. LEXIS 3123 (Nov. 5, 1999), writ denied by La. 2000-0184, 2000 La. LEXIS 2271 (La. Aug. 23, 2000).

Appellant inmate was entitled to a hearing on the issue of whether La. Rev. Stat. Ann.§ 15:571.3(C)(1) created an unequal distinction between habitual offenders, in violation of equal protection under the federal and state constitutions, because inmates convicted of a second felony are not prohibited from earning good time credits, but inmates sentenced as habitual offenders cannot earn good time credits. Townley v. Louisiana Dep’t of Pub. Safety & Corrections, 715 So. 2d 150, 1998 La. App. LEXIS 2263 (June 29, 1998).

••••• Three Strikes. — Prisoner was not eligible for diminution of sentence under La. Rev. Stat. § 15:571.3(C) even though the enumerated offense did not form a part of the predicate for the prisoner’s conviction under the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, because diminution was not allowable if the inmate had been convicted of one or more crimes enumerated in La. Rev. Stat. Ann. § 15:571.3(C), the inmate was sentenced under the Habitual Offender Law, and the inmate’s last Habitual Offender Law conviction was for a crime committed on or after September 10, 1977. Peralla v. Hebert, 722 So. 2d 313, 1998 La. App. LEXIS 3443 (Nov. 6, 1998).

•• Imposition

••• General Overview. — La. Code Crim. Proc. Ann. art. 890.1(A) [Repealed] mandates a designation by the sentencing judge when the crime of which defendant was convicted is either enumerated in La. Rev. Stat. Ann. § 14:2(13) or defined as a crime in § 14:2(13); such designation apparently was designed to provide assistance to the Department of Safety and Corrections in determining diminution of sentence for good behavior under La. Rev. Stat. Ann. § 15:571.3 or eligibility for parole under La. Rev. Stat. Ann. § 15:574.4(B). State v. Allen, 762 So. 2d 615, 2000 La. LEXIS 1785 (June 16, 2000).

••• Factors. — Inmates serving life sentences may receive credit for good time earned to be applied toward diminution of their sentences only if their life sentences might be commuted to a specific number of years. State v. Burnett, 768 So. 2d 783, 2000 La. App. LEXIS 2260 (Oct. 4, 2000), writ denied by La. 2000-3079, 800 So. 2d 864, 2001 La. LEXIS 3689 (La. Nov. 2, 2001).

•• Multiple Convictions. — Construing La. Rev. Stat. Ann. § 15:571.3(C)(1) and (2) together, where a defendant has been convicted one or more times of the offenses enumerated therein, he is not entitled to a diminution of sentence for good behavior when he is sentenced as an habitual offender under the terms of La. Rev. Stat. Ann. § 15:529.1 after September 9, 1977. State v. Wilson, 360 So. 2d 166, 1978 La. LEXIS 5341 (June 19, 1978), overruled by State v. Curtis, 363 So. 2d 1375, 1978 La. LEXIS 6572 (La. 1978).

• Postconviction Proceedings

•• Clemency. — Where good time credit was denied the prisoner beause he was a habitual offender, he was not denied equal protection, although other inmates who had committed more serious crimes were eligible for good time; inmates did not constitute a suspect class and a rational basis existed for the classification of the crimes because § 15:571.3(C) promoted the state’s legitimate desire to prevent the early release of serious offenders. Whittington v. Wall, 657 So. 2d 1058, 1995 La. App. LEXIS 1919 (June 23, 1995), writ denied by La. 95-1722, 674 So. 2d 979, 1996 La. LEXIS 1654 (La. June 7, 1996).

•• Parole. — Although defendant was a habitual offender, he was entitled to the benefit of parole and good time where La. Rev. Stat. Ann. § 15:529.1 merely provided that the sentence imposed under § 15:529.1 was to be without the benefit of probation or suspension of sentence, and where La. Rev. Stat. Ann. § 15:571.3 permitted defendant to earn good time. State v. Montgomery, 598 So. 2d 553, 1992 La. App. LEXIS 1113 (Apr. 14, 1992).

Use of the term “inmate” or “inmates” in the former double good time parole statute clearly referred to the prisoner, or candidate, who is currently incarcerated in the correctional system, and who is currently seeking increased diminution of his sentence. Ford v. Stalder, 555 So. 2d 558, 1989 La. App. LEXIS 2739 (Dec. 19, 1989).

Where an inmate instituted suit to win good-time credits for pre-trial time served in jail, a peremptory exception filed by the department of corrections asserting no cause of action was properly granted; La. Rev. Stat. Ann. § 15:571.3(B) did not allow good-time to be earned prior to conviction. Foster v. Louisiana Dep’t of Corrections, 382 So. 2d 986, 1980 La. App. LEXIS 3740 (Jan. 21, 1980).

• Appeals

•• Standards of Review

••• Abuse of Discretion

•••• General Overview. — Trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 559 where it refused to permit defendant to withdraw “best interest” pleas on three counts of indecent behavior with juveniles in violation of La. Rev. Stat. Ann. § 14:81 where defendant claimed he entered the pleas due to sudden uneasiness regarding defense counsel’s knowing members of both victims’ families because the trial court could have reasonably concluded that the plea was entered because the State offered to reduce a count charging sexual battery to indecent behavior with a juvenile, and defense counsel was aware that the offense of sexual battery precluded parole, probation, or suspension of sentence pursuant to La. Rev. Stat. Ann. § 14:43.1 and that the legislature had denominated sexual battery a crime of violence, pursuant to La. Rev. Stat. Ann. § 14:2(13)(1), so it provided greatly reduced good time credits against any sentence imposed pursuant to La. Rev. Stat. Ann. § 15:571.3(A)(1). State v. Blanchard, 786 So. 2d 701, 2001 La. LEXIS 1123 (Apr. 20, 2001).

GOVERNMENTS

• Legislation

•• Effect & Operation

••• Prospective Operation. — Where during inmate’s incarceration, the statute providing for good time credits was amended to allow 30 days, instead of 15 days, of good time credit for every 30 days served, the department of public safety and corrections correctly calculated inmate’s release date; the amended statute applied only to the portion of plaintiff’s sentence that was unserved. Mingo v. Stalder, 757 So. 2d 709, 1999 La. App. LEXIS 2702 (Sept. 24, 1999).

•• Interpretation. — Because La. Rev. Stat. Ann. § 15:571.3(C) is a criminal statute, it is to be strictly construed. Spellman v. Stalder, 740 So. 2d 671, 1999 La. App. LEXIS 1107 (Apr. 1, 1999), remanded by La. 99-1801, 750 So. 2d 172, 1999 La. LEXIS 2596 (La. Oct. 8, 1999).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — “Good time” dimunition of sentence in a parish prison applies only if conviction for a misdemeanor and sentence of one year or more. In that instance, the Sheriff has the sole power to determine when “good time” has been earned. Opinion No. 78-1400, La. Atty. Gen. Op. No. 1978-1400; 1978 La. AG LEXIS 181.

R.S. 15:571.3 (Diminution of Sentence for Good Behavior) does not apply to a prisoner convicted of a felony but sentenced to a local jail rather than hard labor with the Department of Corrections. Opinion No. 78-932, La. Atty. Gen. Op. No. 1978-932; 1978 La. AG LEXIS 538.

A person sentenced to 125 days in parish prison is not entitled to earn “good time” in addition to credits which may be earned by working under the direction of a local Police Jury. Opinion No. 82-409, La. Atty. Gen. Op. No. 1982-409; 1982 La. AG LEXIS 578.

Sheriff may apply “good time” without restriction to any sentence of parish time by an inmate. Sentencing judge cannot amend a legally imposed sentence because he disapproves of a sheriff’s action in awarding an inmate weekend furloughs. Opinion No. 83-976, La. Atty. Gen. Op. No. 1983-976; 1984 La. AG LEXIS 449.

A person sentenced to 30 days imprisonment for a contempt of court pursuant to R.S. 13:4611(1)(b) or (d) is not entitled to a diminution of sentence under 15:571.3; a person sentenced to 30 days imprisonment for a contempt of court pursuant to R.S. 13:4611(1)(b) or (d) is entitled to a diminution of sentence for work days voluntarily performed under 15:571.10. Opinion No. 89-300, La. Atty. Gen. Op. No. 1989-300; 1989 La. AG LEXIS 240.

Inmates are precluded by La. R.S. 15:571.3(C) from earning good time if the requirements of §§ (C)(1) and (C)(2) are met and the last conviction, for purposes of the Habitual Offender Law, was committed during the stated time periods in § (C)(3)(a) or (b). For the (C)(3)(a) requirement to be met, the sentence must also specifically deny defendant eligibility for good time. If the instant or prior conviction is for a crime listed in § (C)(1)(a) — (r), either conviction may be used to fulfill the (C)(1) requirement. An inmate sentenced on the instant conviction as a habitual offender under La. R.S. 15:529.1 meets the § (C)(2) requirement. Opinion No. 92-577, La. Atty. Gen. Op. No. 1992-577; 1992 La. AG LEXIS 413.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1986-1987: A Faculty Symposium: Criminal Procedure. 48 La. L. Rev. 257 (November, 1987).


§ 571.4. Forfeiture of diminution of sentence.

A. Determination shall be made by the secretary as to whether good time or credits toward the reduction of the projected good time parole supervision date has been earned by inmates in the department’s custody. Good time, or credits toward the reduction of the projected good time parole supervision date, which has been earned by inmates in the custody of the Department of Public Safety and Corrections, hereinafter referred to as the “department”, shall not be forfeited except as provided in Subsection D of this Section.

B. (1) An inmate who is sentenced to the custody of the Department of Public Safety and Corrections and who commits a simple or aggravated escape, as defined in R.S. 14:110, from any correctional facility, work-release facility or from the lawful custody of any law enforcement officer or officer of the department, or, in the case of an inmate serving a sentence and participating in a work-release program authorized by law, fails to report to or return from his planned employment or other activity under the program, may forfeit all good time and credits toward the reduction of the projected good time parole supervision date earned on that portion of his sentence served prior to his escape.

(2) An inmate who has been returned to the custody of the department because of a violation of the terms of parole granted by the Board of Parole shall forfeit all good time earned or credits toward the reduction of the projected good time parole supervision date on that portion of the sentence served prior to the granting of parole.

(3) An inmate who is sentenced to the custody of the department and who commits a battery on an employee of the Department of Public Safety and Corrections or any police officer as defined in R.S. 14:34.2 may forfeit good time earned or credits toward the reduction of the projected good time parole supervision date on that portion of the sentence served prior to committing the battery of such person, up to a maximum of one hundred eighty days.

(4) In all other cases, forfeiture of good time or credits toward the reduction of the projected good time parole supervision date may include up to a maximum of one hundred eighty days.

C. The secretary may promulgate rules and regulations regarding the restoration of previously forfeited good time for disciplinary violations or credits toward the reduction of the projected good time parole supervision date. In order to be eligible for restoration of good time or credits toward the reduction of the projected good time parole supervision date which has been previously forfeited, the inmate shall not have been found guilty of any disciplinary violation for a consecutive twenty-four month period. Restoration of previously forfeited good time or credits toward the reduction of the projected good time parole supervision date shall not exceed five hundred forty days.

D. The department shall adopt rules to govern the imposition of the forfeiture of good time or credits toward the reduction of the projected good time parole supervision date for the causes enumerated in Subsection B of this Section and the restoration of good time or credits toward the reduction of the projected good time parole supervision date under the conditions enumerated in Subsection C of this Section. The rules shall be adopted in accordance with the Administrative Procedure Act. The rules shall provide that an inmate has the right to a hearing on any charges which are punishable by the forfeiture of good time or credits toward the reduction of the projected good time parole supervision date and that the inmate may waive that right. The rules shall be consistent with and shall implement the provisions of the constitutional, statutory, and jurisprudential requirements which govern the forfeiture of good time or credits toward the reduction of the projected good time parole supervision date. (Amended by Acts 1991, No. 138, § 1, eff. Jan. 1, 1992; Acts 1992, No. 689, § 1; Acts 1992, No. 1011, § 1; Acts 1993, No. 78, § 1; Acts 1993, No. 854, § 1; Acts 1995, No. 980, § 1; Acts 1997, No. 820, § 1, eff. Aug. 15, 1997; Acts 2000, 1st Ex. Sess., No. 68, § 1, eff. June 6, 2000; Acts 2004, No. 43, § 1, eff. Aug. 15, 2004; Acts 2009, No. 17, § 1, eff. Aug. 15, 2009; Acts 2011, No. 186, § 3, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 186 added “or credits toward the reduction of the projected good time parole supervision date” twice in (A), (B)(1) through (B)(4), three times in (C) and four times in (D); and deleted “on a monthly basis” following “secretary” in (A).

2009 Amendments. — The 2009 amendment by No. 17 substituted “Subsection D of this Section” for “Subsection C of this Section” in the second sentence of (A); added (C); redesignated former (C) as (D); and added “and the restoration of good time under the conditions enumerated in Subsection C of this Section” to the end of the first sentence of (D).

2004 Amendments. — Acts 2004, No. 43, § 1, effective August 15, 2004, inserted “as defined in R.S 14:110,” inserted “work-release facility” and inserted “or, in the case of an inmate... under the program” in (B)(1).

2000 Amendments. — Acts 2000, 1st. Ex. Sess., No. 68, § 1, effective June 6, 2000, rewrote (C), which read: “The department shall, in accordance with the Administrative Procedure Act, promulgate and adopt rules and regulations for the forfeiture of good time as provided in Subsection B herein. The rules and regulations shall include but not be limited to the following:

“(1) That written notification of the forfeiture be provided to the inmate and that the inmate within fifteen days after such notification may make a written request for a hearing to review the forfeiture of good time.

“(2) That, upon request of the inmate, a hearing shall be conducted to review the finding that the inmate committed an escape and other facts relevant to the forfeiture. The hearing shall be conducted as a disciplinary proceeding. The inmate shall have the right to be present, to be represented by counsel, and to offer exculpatory evidence or evidence in mitigation.

“(3) That, upon request of the inmate, a hearing shall be conducted to review the finding that the inmate committed a battery on an employee of the Department of Public Safety and Corrections or on a police officer as defined in R.S. 14:34.2, and other facts relevant to the forfeiture. The hearing shall be conducted as a disciplinary proceeding. The inmate shall have the right to be present, to be represented by counsel, and to offer exculpatory evidence or evidence in mitigation.

“(4) That, at the conclusion of such hearing, a determination shall be made to either affirm the forfeiture of good time, reject the forfeiture, or make such modification to the forfeiture as may be appropriate.”

CROSS REFERENCES

Louisiana Law. — Conditions of probation, parole, and suspension or diminution of sentence, see La. R.S. 15:538.

Decisions of Board of Parole; nature, order, and conditions of parole; rules of conduct; infectious disease testing, see La. R.S. 15:574.4.2.
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ADMINISTRATIVE LAW

• Agency Rulemaking

•• Formal Rulemaking. — Argument of the Department of Public Safety and Corrections that La. Rev. Stat. Ann. § 15:571.4 authorizes good time forfeiture for inmates of up to 180 days of good time was rejected on appeal where authority to act by subsection of a statute did not negate a requirement of another subsection; § 15:571.4 mandated that the Department shall, in accordance with the Administrative Procedure Act, promulgate and adopt rules and regulations for the forfeiture of good time, and such was not published in accordance with the Administrative Procedure Act, as required by La. Rev. Stat. Ann. § 15:571.4(C). Washington v. Louisiana State Penitentiary, 740 So. 2d 761, 1999 La. App. LEXIS 2104 (June 25, 1999).

•• Rule Application & Interpretation

••• General Overview. — Where an inmate was referred to a “Special Disciplinary Board” that imposed a disciplinary action of forfeiture of all of his accrued good time, the rule allowing the Department of Public Safety and Corrections (DPSC) to forfeit the additional good time had not yet been promulgated by the DPSC and had not yet been adopted under the Louisiana Administrative Procedure Act’s rulemaking procedure, as required by La. Rev. Stat. Ann. § 15:571.4(C); thus, the rule could not be applied to the inmate ex post facto. Hunter v. Stalder, 738 So. 2d 1169, 1999 La. App. LEXIS 2136 (June 25, 1999), overruled by Victorian v. Stalder, La. App. 99-2260, 770 So. 2d 382, 2000 La. App. LEXIS 1842 (La.App. 1 Cir. July 14, 2000).

La. Rev. Stat. Ann. § 15:571.4 clearly mandates the Department of Public Safety and Corrections shall promulgate and adopt rules and regulations for the forfeiture of good time; Department Regulation B-04-005, regulating the forfeiture of good time, was not published and adopted in accordance with the Administrative Procedure Act. Hunter v. Stalder, 738 So. 2d 1169, 1999 La. App. LEXIS 2136 (June 25, 1999), overruled by Victorian v. Stalder, La. App. 99-2260, 770 So. 2d 382, 2000 La. App. LEXIS 1842 (La.App. 1 Cir. July 14, 2000).

•• State Proceedings. — Public safety and corrections department regulation which authorized the referral of disciplinary problems to a special court was not enacted in compliance with La. Rev. Stat. Ann. § 49:954 and was therefore invalid under La. Rev. Stat. Ann. § 15:571.4, which required all such regulations to be enacted in compliance with the Louisiana Administrative Procedure Act. Rivera v. State, 727 So. 2d 609, 1998 La. App. LEXIS 3735 (Dec. 28, 1998), writ denied by La. 99-0289, 740 So. 2d 617, 1999 La. LEXIS 835 (La. Mar. 26, 1999).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• Escape

•••• General Overview. — Trial court properly reversed prison’s disciplinary action subjecting prisoner convicted of escape to loss of good time over 180 days; where the prisoner was at a work-release facility at the time of his escape and not at a correctional facility or in the custody of a law enforcement officer, the statute was inapplicable. Chamblee v. Stalder, 868 So. 2d 88, 2003 La. App. LEXIS 3067 (Nov. 7, 2003).

Defendant could not be credited with good time earned prior to his parole because under La. Rev. Stat. Ann. §§ 15:571.4(B) and 15:571.8, he had forfeited all good time earned prior to his escape conviction. State ex rel. Vincent v. Blackburn, 376 So. 2d 116, 1979 La. LEXIS 7120 (Oct. 8, 1979).

• Sentencing

•• Credits. — Defendant could not be credited with good time earned prior to his parole because under La. Rev. Stat. Ann. §§ 15:571.4(B) and 15:571.8, he had forfeited all good time earned prior to his escape conviction. State ex rel. Vincent v. Blackburn, 376 So. 2d 116, 1979 La. LEXIS 7120 (Oct. 8, 1979).

The provisions of La. Rev. Stat. Ann. § 15:571.4, relative to computation of good time for inmates, can only be applied prospectively to defendants whose offenses occur after the date the statute was enacted. State ex rel. Bickman v. Dees, 367 So. 2d 283, 1978 La. LEXIS 5656 (Dec. 21, 1978).

• Postconviction Proceedings

•• Imprisonment. — Department of Public Safety and Corrections failed to follow the provisions of the Administrative Procedure Act as required by La. Rev. Stat. Ann. § 15:571.4(C) where the adoption of Regulation B-04-005 did not empower the Department to provide for additional penalties, which were not authorized by the Rules, and that the regulation was clearly a provision for penalties, that is, a forfeiture of good time; the regulation then was a rule as defined by La. Rev. Stat. Ann. § 49:951(6) and had to have complied with the Administrative Procedure Act, which it failed to do, and could not preempt the published rules. Washington v. Louisiana State Penitentiary, 740 So. 2d 761, 1999 La. App. LEXIS 2104 (June 25, 1999).

• Appeals

•• Reviewability

••• Forfeitures. — Where an inmate was referred to a “Special Disciplinary Board” that imposed a disciplinary action of forfeiture of all of his accrued good time, the rule allowing the Department of Public Safety and Corrections (DPSC) to forfeit the additional good time had not yet been promulgated by the DPSC and had not yet been adopted under the Louisiana Administrative Procedure Act’s rulemaking procedure, as required by La. Rev. Stat. Ann. § 15:571.4(C); thus, the rule could not be applied to the inmate ex post facto. Hunter v. Stalder, 738 So. 2d 1169, 1999 La. App. LEXIS 2136 (June 25, 1999), overruled by Victorian v. Stalder, La. App. 99-2260, 770 So. 2d 382, 2000 La. App. LEXIS 1842 (La.App. 1 Cir. July 14, 2000).

GOVERNMENTS

• Legislation

•• Effect & Operation

••• Operability. — La. Rev. Stat. Ann. § 15:571.4 clearly mandates the Department of Public Safety and Corrections shall promulgate and adopt rules and regulations for the forfeiture of good time; Department Regulation B-04-005, regulating the forfeiture of good time, was not published and adopted in accordance with the Administrative Procedure Act. Hunter v. Stalder, 738 So. 2d 1169, 1999 La. App. LEXIS 2136 (June 25, 1999), overruled by Victorian v. Stalder, La. App. 99-2260, 770 So. 2d 382, 2000 La. App. LEXIS 1842 (La.App. 1 Cir. July 14, 2000).

•• Interpretation. — While the amended version of La. Rev. Stat. Ann. § 15:571.4 authorizes the forfeiture of up to 180 days good time, authority to act by one sub-section of a statute does not negate a requirement by another sub-section. Hunter v. Stalder, 738 So. 2d 1169, 1999 La. App. LEXIS 2136 (June 25, 1999), overruled by Victorian v. Stalder, La. App. 99-2260, 770 So. 2d 382, 2000 La. App. LEXIS 1842 (La.App. 1 Cir. July 14, 2000).

ADMINISTRATIVE LAW & DECISIONS

Administrative Code. — Adult and Juvenile Services > Forfeiture of Good Time for Escape or Battery on an Employee of the Department. LAC 22::I.333.

Attorney General. — A person sentenced to 30 days imprisonment for a contempt of court pursuant to R.S. 13:4611(1)(b) or (d) is not entitled to a diminution of sentence under 15:571.3; a person sentenced to 30 days imprisonment for a contempt of court pursuant to R.S. 13:4611(1)(b) or (d) is entitled to a diminution of sentence for work days voluntarily performed under 15:571.10., OPINION NUMBER 89-300, La. Atty. Gen. Op. No. 1989-300; 1989 La. AG LEXIS 240.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1986-1987: A Faculty Symposium: Criminal Procedure. 48 La. L. Rev. 257 (November, 1987).

§ 571.5. Supervision upon release after diminution of sentence for good behavior; conditions of release; revocation.

A. When a prisoner committed to the Department of Public Safety and Corrections is released because of diminution of sentence pursuant to this Part, he shall be released as if released on parole.

B. (1) Before any prisoner is released on parole upon diminution of sentence, he shall be issued a certificate of parole that enumerates the conditions of parole. These conditions shall be explained to the prisoner and the prisoner shall agree in writing to such conditions prior to his release on parole.

(2) The person released because of diminution of sentence pursuant to this Part shall be supervised in the same manner and to the same extent as if he were released on parole. The supervision shall be for the remainder of the original full term of sentence. If a person released because of diminution of sentence pursuant to this Part violates a condition imposed by the parole board, the board shall proceed in the same manner as it would to revoke parole to determine if the release upon diminution of sentence should be revoked.

C. If such person’s parole is revoked by the parole board for violation of the terms of parole, the person shall be recommitted to the department for the remainder of the original full term, subject to credit for time served for good behavior while on parole. (Added by Acts 1981, No. 762, § 1, eff. July 1, 1982; Amended by Acts 1991, No. 138, § 1, eff. Jan. 1, 1992; Acts 1992, No. 690, § 1; Acts 1992, No. 962, § 2; Acts 2010, No. 792, § 1, eff. Aug. 15, 2010; Acts 2011, No. 186, § 3, eff. Aug. 15, 2011.)

Editor’s Notes. — See Acts 1991, No. 138, § 4, for special effective date provision.

2011 Amendments. — The 2011 amendment by No. 186 deleted the (A)(1) designation; and deleted (A)(2).

2010 Amendments. — The 2010 amendment by No. 792 added “subject to credit for time served for good behavior while on parole” in (C).
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CRIMINAL LAW & PROCEDURE

• Sentencing

•• Alternatives

••• Probation

•••• General Overview. — Where the defendant was paroled from incarceration before completion of the term of incarceration under a sentence that also included probation, but the sentence was silent as to when the probation began, the revocation proceedings against the defendant after he was re-arrested prior to expiration of the maximum incarceration period were dismissed because the State could not show that he was on probation when he was re-arrested. State v. Bradley, 746 So. 2d 263, 1999 La. App. LEXIS 3017 (Nov. 3, 1999).

•• Credits. — Because the prisoner had already been released with a diminution in time served due to good time credits, under La. Rev. Stat. Ann. § 15:571.5(C), he was not entitled to a second computation using good time credits as he was reincarcerated for violations of the conditions of his first release. Howard v. Louisiana Bd. of Probation & Parole, 589 So. 2d 534, 1991 La. App. LEXIS 2871 (Oct. 18, 1991), writ denied by 590 So. 2d 87, 1991 La. LEXIS 3304 (La. 1991).

•• Guidelines

••• Adjustments & Enhancements

•••• Criminal History

••••• Prior Felonies. — Where defendant argued that he was denied his right to due process when he was adjudicated a third habitual offender, as the State failed to timely file the multiple bill of information, the appellate court declined to reconsider its prior ruling on the same issue having found that the bill was timely filed and further, defendant had not been released from custody, interrupting completion of the proceedings. State v. Guillard, 902 So. 2d 1061, 2005 La. App. LEXIS 1069 (Apr. 26, 2005), writ denied by La. 2005-1381, 920 So. 2d 233, 2006 La. LEXIS 211 (La. Jan. 13, 2006).

• Postconviction Proceedings

•• Parole. — Release of an inmate due to a diminution of his sentence, based upon “good time” credit pursuant to La. Rev. Stat. Ann. § 15:571.5, is considered release as if on parole, under La. Rev. Stat. Ann. § 15:571.5(A). State ex rel. Lee v. Louisiana Dep’t of Pub. Safety & Corrections, Bd. of Pardon & Parole, 739 So. 2d 815, 1999 La. App. LEXIS 1646 (May 14, 1999).

Denial of an inmate’s petition for release without parole, under La. Rev. Stat. Ann. § 15:571.14, was affirmed where the enabling statute creating credit for “good-time” and release with parole was held applicable to all inmates, and not just those committing crimes after 1982, as defined in the parole statute, La. Rev. Stat. Ann. § 15:571.5 Tauzier v. Cain, 696 So. 2d 650, 1997 La. App. LEXIS 1746 (June 20, 1997).

• Habeas Corpus

•• Procedure

••• Filing of Petition

•••• General Overview. — Where an inmate alleged the unconstitutionality of La. Rev. Stat. Ann. § 15:571.5, contending its application by the department of public safety resulted in a deprivation of his constitutional rights, his claim was not one that could have been raised through post-conviction habeas corpus under La. Code Crim. Proc. Ann. art. 362(2) in that La. Rev. Stat. Ann. § 15:571.5 had been upheld on numerous occasions and, thus, there was no application of a statute declared unconstitutional to trigger a true habeas corpus claim. Ferrington v. La. Bd. of Parole, 886 So. 2d 455, 2004 La. App. LEXIS 1623 (June 25, 2004), writ denied by La. 2004-2555, 904 So. 2d 741, 2005 La. LEXIS 2171 (La. June 24, 2005).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1986-1987: A Faculty Symposium: Criminal Procedure. 48 La. L. Rev. 257 (November, 1987).

Comment: Louisiana’s “Megan’s Law”: The Need for a Principled Approach. 58 La. L. Rev. 1169 (Summer, 1998).

Casenotes: State Ex Rel. Olivieri v. State: The Scarlet Letter of Protection — A Constitutional Analysis of Louisiana’s Megan’s Law Statutes. 48 Loy. L. Rev. 327 (Summer, 2002).

§ 571.6. [Repealed.]

Repealed by Acts 2011, No. 186, § 4, effective August 15, 2011.

§ 571.7. Supervision upon release from parish prison after diminution of sentence for good behavior; conditions of release; revocation.

A. When a prisoner who has been sentenced to a parish prison in Orleans Parish is released because of diminution of sentence pursuant to this Part, he shall be released as if released on parole.

B. A prisoner released in accordance with Subsection A herein shall be supervised by the sheriff, the keeper of the parish prison if not the sheriff, or, in Orleans Parish, the criminal sheriff of Orleans Parish. Such supervision shall be for the remainder of the original full term of the prisoner’s sentence and shall be performed in the same manner and to the same extent as supervision of a prisoner committed to the Department of Public Safety and Corrections who is released on parole.

C. The supervisor may make rules for the conduct of a prisoner while he is on release and may also require, either at the time of release or at any time while on release, that the prisoner conform to any of the following conditions:

(1) Residence in a community rehabilitation center.

(2) Restitution to a victim of the crime for which release is being sought, if such victim has suffered a direct pecuniary loss as a result of the crime. The supervisor shall take into account the prisoner’s ability to pay and shall not revoke release based upon this condition unless the prisoner has willfully failed to comply.

(3) Community service work, as determined by the supervisor.

(4) Payment into a victim compensation fund, if such fund is established, in a manner and amount specified by law.

(5) Obtaining gainful employment.

(6) Continuing education or vocational training.

(7) Participation in a substance abuse treatment facility program or other counselling program.

(8) Any other condition which may presently be applied under R.S. 15:574.4(H) and (L) to a prisoner committed to the Department of Public Safety and Corrections who is released on parole.

D. A prisoner released in accordance with this Section shall be subject to having the release revoked for violation of the release conditions. The supervisor shall establish rules and regulations governing the revocation of release.

E. Upon revocation of release, the prisoner shall be recommitted to the parish prison and shall serve the remaining full term of his sentence. (Added by Acts 1982, No. 574, § 1; Amended by Acts 1989, No. 194, § 2; Acts 1991, No. 289, § 7; Acts 2011, 1st Ex. Sess., No. 18, § 1, eff. June 12, 2011.)

LSLI 2011 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Department of Public Safety and Corrections” for “Department of Corrections” in (B), as amended by Acts 2011, 1st Extraordinary Session, No. 18, § 1.

2011 1st Extraordinary Session Amendments. — The 2011 amendment by No. 18 substituted “Orleans Parish” for “a parish having a population in excess of four hundred seventy-five thousand people” in (A).
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CRIMINAL LAW & PROCEDURE

• Guilty Pleas

•• Knowing & Intelligent Requirement. — Defendant who entered a plea of guilty without capital punishment, while the former La. Rev. Stat. Ann. § 15:471.7 was still in effect, was not permitted to withdraw that plea based on a claim that his attorneys had promised him parole after 10 years. State ex rel. Turner v. Maggio, 463 So. 2d 1304, 1985 La. LEXIS 8096 (Feb. 26, 1985).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The costs of jury summons for criminal cases may be paid out of the “Criminal Court Fund” established pursuant to R.S. 15:571.11 on motion by the district attorney and approval order of the district judge. The district judge, at his discretion above, determines whether the costs of summons may be paid from the account., OPINION No. 88-58, La. Atty. Gen. Op. No. 1988-58; 1988 La. AG LEXIS 53.

§ 571.8. [Repealed.]

Repealed by Acts 2011, No. 186, § 4, effective August 15, 2011. This section was derived from Acts 1979, No. 490, § 1.

§ 571.9. [Repealed.]

Repealed by Acts 1991, No. 138, § 3.

§ 571.10. [Repealed.]

Repealed by Acts 1991, No. 138, § 3.

§ 571.11. Dispositions of fines and forfeitures.

A. (1) (a) All fines and forfeitures, except for forfeitures of criminal bail bonds posted by a commercial security imposed by district courts and district attorneys, conviction fees in criminal cases, and prosecutions for violations of state law or parish ordinances, upon collection by the sheriff or executive officer of the court, shall be paid into the treasury of the parish in which the court is situated and deposited in a special “Criminal Court Fund” account, which, on motion by the district attorney and approval order of the district judge, may be used or paid out in defraying the expenses of the criminal courts of the parish as provided in Ch.C. Articles 419 and 421 and R.S. 16:6, in defraying the expenses of those courts in recording and transcribing of testimony, statements, charges, and other proceedings in the trial of indigent persons charged with the commission of felonies, in defraying their expenses in the preparation of records in appeals in such cases, for all expenses and fees of the petit jury and grand jury, for witness fees, for attendance fees of the sheriff and clerk of court, for costs and expenses of a parish law library, and for other expenses related to the judges of the criminal courts and the office of the district attorney. In the Second Judicial District, the criminal court fund shall be used to defray the expenses of the criminal court system.

(b) The sheriffs throughout the state, the parish of Orleans excepted, shall retain twelve percent of the amount of fines collected to go into the sheriff’s general fund in each parish and an additional twelve percent of the amount of fines collected shall be transmitted to the district attorney of the judicial district or be used by the district attorney in defraying such expenses of his office as in his discretion may be necessary.

(c) After compliance with this Section, the remainder of the fines collected for violations of parking restrictions established pursuant to R.S. 40:1742 and for false certification of mobility impairment by a physician as provided by R.S. 47:463.4(G)(4) shall be forwarded in accordance with the provisions of R.S. 46:2583(A).

(d) Notwithstanding any other provision of law to the contrary, the additional penalty collected for safety belt violations occurring in Orleans Parish shall be deposited into the indigent defender fund in accordance with R.S. 32:295.1(G)(2).

(2) All fines and forfeitures, except for forfeitures of criminal bail bonds posted by a commercial surety imposed by district courts and collected by the sheriff or executive officer of the court for violations of municipal ordinances shall be disbursed as follows, except in the case of violations of any of the provisions of Title 32 of the Louisiana Revised Statutes of 1950, wherein such proceeds shall be distributed in accordance with Subparagraph (A)(1)(a) of this Section:

(a) Twelve percent thereof shall be remitted to the office of the district attorney.

(b) Twelve percent shall be remitted to the sheriff’s general fund.

(c) The remainder shall be transmitted to the municipality for deposit in its treasury.

B. Notwithstanding the provisions of R.S. 16:6 and the other provisions of this Section, a district judge of the state of Louisiana, except in the parishes of Calcasieu and Cameron, shall have the right to order the sheriff of the parish wherein his principal office is domiciled, to pay, on the voucher of that district judge alone, without the concurrence of the other judges of his district, and without motion of the district attorney, a salary for a secretary for that district judge’s office, which amount shall be paid by the sheriff prior to depositing the fines and forfeitures into the treasury of the parish.

C. (1) One-half of any surplus remaining in the special account or fund on December 31 of each year shall be transferred to the parish general fund. No money shall be paid out of the special account except upon the order or warrant of the district judge and district attorney as above provided.

(2) Notwithstanding any other provision of the law to the contrary, the Criminal Court Fund for the Sixteenth Judicial District shall be operated as a single fund, and one-half of any surplus remaining in the single special account or fund on December 31 of each year shall be transferred to the general funds of the parishes of the district in the same proportion as the revenues in the fund were produced from the parishes.

(3) Notwithstanding any other provision of law to the contrary, the Criminal Court Fund accounts for the Second Judicial District shall be operated as a single account or fund. One-half of any surplus remaining in the single account or fund on December 31 of each year shall be transferred to the general funds of the parishes of the district in the same proportion as the revenues in the single account or fund were produced from the parishes.

(4) (a) Notwithstanding any other provision of law to the contrary, the criminal court fund for the Fifth Judicial District shall be operated as a single fund. Except as provided in this Paragraph, one-half of any surplus remaining in the single fund on December thirty-first of each year shall be transferred to the general fund of the parishes of the district in the same proportion as the revenues in the fund were produced from the parishes.

(b) Upon motion of the district attorney, with the concurrence of the chief judge of the Fifth Judicial District, a certain amount of the surplus monies remaining in the single fund on December thirty-first of each year shall be deposited into a special excessive costs account for the Fifth Judicial District. The total amount of monies deposited into the special excessive costs account, in any calendar year, shall not exceed fifty thousand dollars.

(c) No money shall be paid out of the special excessive costs account except upon the order or warrant of the chief judge and district attorney of the Fifth Judicial District. Monies in the account shall only be used to defray excessive costs incurred in first degree murder cases or very serious felony trials wherein venue has been changed.

(5) Notwithstanding any other provision of law to the contrary, the Criminal Court Fund for the Twenty-First Judicial District shall be operated as a single account or fund, commencing on January 1, 2004. One-half of any surplus remaining in the single account or fund on December thirty-first of each year thereafter shall be transferred to the general funds of the parishes of the district in the same proportion as the revenues in the fund were produced from the parishes.

D. All fines and forfeitures, including forfeitures of criminal bail bonds, imposed in criminal cases and prosecutions by the courts of Orleans Parish and any payments ordered as a condition of probation under Code of Criminal Procedure Art. 895.1(B)(2) shall, upon collection, be paid to the criminal sheriff of Orleans Parish who shall deposit same in a special account, and shall thereafter be divided equally between the district attorney of Orleans Parish and the criminal district court of Orleans Parish in two special accounts, one account to be administered by the judges of the criminal district court of Orleans Parish, and the other account to be administered by the district attorney of Orleans Parish to be used in defraying the expenses of the criminal courts of the parish, extraditions, and such other expenses pertaining to the operation of the criminal court of Orleans Parish and the office of the district attorney of Orleans Parish. Disbursements from the account to the criminal district court and district attorney shall be made on an equal basis. Said accounts shall be annually audited by the director of finance of the city of New Orleans.

E. Notwithstanding any provision herein contained to the contrary, the fines and forfeitures, except for forfeitures of criminal bail bonds, collected by the district courts of the parishes of Iberia and Vermilion as a result of a conviction for a violation of R.S. 14:98 occurring within the territorial limits of a municipality shall be remitted to the city treasury of the municipality in accordance with the provisions of R.S. 13:1894.1.

F. Notwithstanding any other provision of law to the contrary, the governing authority of Grant Parish is hereby authorized to pay all or part of the expenses of the offices of judge; but not the salary of the judge, and district attorney for the Thirty-fifth Judicial District, and all or part of the salaries of the employees of those offices, including assistant district attorneys, from the Criminal Court Fund of the Thirty-fifth Judicial District.

G. Notwithstanding any other provision of the law to the contrary, the governing authorities of the parishes of Iberia, St. Martin, and St. Mary are hereby authorized to pay all or part of the salaries of those persons employed as law clerks by the Sixteenth Judicial District out of the Criminal Court Fund of the Sixteenth Judicial District. Those persons employed as law clerks shall be employed to perform general duties as such and shall not be limited to those duties connected with criminal cases.

H. Notwithstanding any other provision of law to the contrary, the governing authority of Red River Parish is hereby authorized to pay all or part of the expenses of the office of judge, but not the salary of the judge, and the expenses of office of district attorney for the judicial district in which Red River Parish is located, and also all or part of the salaries of the employees of those offices, including assistant district attorneys, from the Criminal Court Fund of the judicial district in which Red River Parish is located.

I. Notwithstanding any other provision of law to the contrary, the governing authorities of the parishes of Acadia, Lafayette, and Vermilion are hereby authorized to pay all or part of the salaries of those persons employed as law clerks by the Fifteenth Judicial District out of the Criminal Court Fund of the Fifteenth Judicial District. Those persons employed as law clerks shall be employed to perform general duties as such and shall not be limited to those duties connected with criminal cases.

J. In addition to the authority heretofore granted and authorized by any other provision, the Criminal Court Fund of the Seventeenth Judicial District, parish of Lafourche, may be used to pay for the office expenses, operating expenses, equipment costs, and salaries of juvenile officers, employees of the offices of the district judges, district attorney, indigent defender, and juvenile officers of the Seventeenth Judicial District, parish of Lafourche. The fund shall not be used to pay the salaries of the district judges. The fund may be used to pay the salaries of law clerks for the judicial district and to provide for transportation and the cost of maintaining and operating the transportation for the grand jury and petit juries of the judicial district. The fund may also be used to provide for planning, maintenance, and operating expenses for the juvenile justice facility for the parish of Lafourche.

K. (1) Notwithstanding any other provision of law to the contrary, the Ninth Judicial District Court and the office of the district attorney for the Ninth Judicial District shall cause to be prepared a comprehensive budget presenting their financial plan for expenditure of monies deposited to the Criminal Court Fund for the Ninth Judicial District for the ensuing fiscal year. Such proposed budget shall be completed and submitted by the court and district attorney to the governing authority of Rapides Parish, hereinafter referred to as the governing authority, no later than thirty-five days prior to the beginning of each fiscal year.

(2) No later than fifteen days prior to the beginning of each fiscal year, the governing authority shall cause a notice to be published in the official journal of Rapides Parish stating that the proposed budget of the court and district attorney is available for public inspection at the office of the governing authority. The notice shall also state that a public hearing on the proposed budget shall be held, with the date, time, and place of the hearing specified in the notice. At least one public hearing shall be conducted on the proposal.

(3) The governing authority of the parish shall monitor the expenditures from the budget on a quarterly basis during the year.

L. All judgments of bond forfeiture rendered after June 22, 1993, resulting from the posting of a commercial surety bond in a criminal proceeding in the state of Louisiana upon collection by the prosecuting attorney for the jurisdiction in which the bond was posted shall be paid to the prosecuting attorney who shall, as attorney of record in the proceeding, distribute the funds as follows:

(1) District courts. — (a) In all judicial district courts of the state of Louisiana, except in the parishes of Orleans, Iberia, and St. Martin, where the district attorney collects on a judgment of bond forfeiture, the proceeds shall be distributed as follows:

(i) Thirty percent of all funds collected by the district attorney shall be paid to the general operating account of the district attorney for the parish where the bond was posted.

(ii) Twenty-five percent of all funds collected by the district attorney shall be paid to the criminal court fund of the parish where the bond was posted.

(iii) Twenty-five percent of all funds collected by the district attorney shall be paid to the operating fund of the sheriff of the parish where the bond was posted.

(iv) Twenty percent of all funds collected by the district attorney shall be paid to the Indigent Defenders Program for the parish where the bond was posted.

(b) In the district court for the parish of St. Martin, where the district attorney collects on a judgment of bond forfeiture, the proceeds shall be distributed as follows:

(i) Twenty-seven percent of all funds collected by the district attorney shall be paid to the general operating account of the district attorney for the parish where the bond was posted.

(ii) Twenty-two and one half percent of all funds collected by the district attorney shall be paid to the criminal court fund of the parish where the bond was posted.

(iii) Twenty-two and one-half percent of all funds collected by the district attorney shall be paid to the operating fund of the sheriff of the parish where the bond was posted.

(iv) Eighteen percent of all funds collected by the district attorney shall be paid to the Indigent Defenders Program for the parish where the bond was posted.

(v) Ten percent of all funds collected by the district attorney shall be paid to the clerk of court of the parish where the bond was posted.

(c) In the district court for the parish of Iberia, where the district attorney collects on a judgment of bond forfeiture, the proceeds shall be distributed as follows:

(i) Twenty-seven percent of all funds collected by the district attorney shall be paid to the general operating account of the district attorney for the parish where the bond was posted.

(ii) Twenty-two and one-half percent of all funds collected by the district attorney shall be paid to the criminal court fund of the parish where the bond was posted.

(iii) Twenty percent of all funds collected by the district attorney shall be paid to the operating fund of the sheriff of the parish where the bond was posted.

(iv) Eighteen percent of all funds collected by the district attorney shall be paid to the Indigent Defenders Program for the parish where the bond was posted.

(v) Twelve and one-half percent of all funds collected by the district attorney shall be paid to the clerk of court of the parish where the bond was posted.

(d) In cases of violation of the provisions of Title 32 of the Louisiana Revised Statutes of 1950, the proceeds shall be distributed in accordance with Paragraph (A)(1) of this Section.

(2) Parish courts. — (a) In all parish courts throughout the state of Louisiana, where the prosecuting attorney collects on a judgment of bond forfeiture, the proceeds shall be deposited into the parish general fund.

(b) In cases of violation of the provisions of Title 32 of the Louisiana Revised Statutes of 1950, the proceeds shall be distributed in accordance with Paragraph (A)(1) of this Section.

(3) City and municipal courts. — In all city and municipal courts throughout the state of Louisiana, except in municipal and traffic courts in the city of New Orleans, where the prosecuting attorney collects on a judgment of bond forfeiture, the proceeds shall be distributed as follows:

(a) Twenty-five percent of all funds collected by the prosecuting attorney shall be paid to the general operating account of the prosecuting attorney for the political subdivision where the bond was posted.

(b) Twenty-five percent of all funds collected by the prosecuting attorney shall be paid to the judicial court fund of the court issuing the judgment of bond forfeiture.

(c) Twenty-five percent of all funds collected by the prosecuting attorney shall be paid to the law enforcement agency of the political subdivision responsible for executing orders of the court where the judgment was rendered.

(d) Twenty-five percent of all funds collected by the prosecuting attorney shall be paid to the Indigent Defenders Program of the court where the judgment was rendered. In the event the political subdivision does not have an Indigent Defenders Program, the funds shall be paid to the Indigent Defenders Program of the parish in which the bond was posted.

(4) Municipal and traffic courts for the city of New Orleans. — Where the prosecuting attorney for municipal and traffic courts for the city of New Orleans collects on a judgment of bond forfeiture the proceeds shall be distributed in accordance with city ordinance.

M. In all cases where the attorney general collects on judgments of bond forfeiture, fifty percent of the funds collected shall be turned over to the attorney general for deposit in his operating account, and the remaining fifty percent of the funds collected shall be distributed as follows:

(1) Ten percent of all funds collected by the attorney general shall be paid to the court fund of the parish where the bond was posted, as determined by the local rules of court.

(2) Ten percent of all funds collected by the attorney general shall be paid to the operating fund of the sheriff of the parish where the bond was posted.

(3) Thirty percent of all funds collected by the attorney general shall be paid to the Indigent Defenders Program for the parish where the bond was posted.

N. (1) In the Twenty-Fourth Judicial District Court, the judges en banc of the court may provide that various operational funds related to the proper administration or function of the court be deposited in one or more accounts in the parish treasury to be managed and administered by the parish treasurer in accordance with an annual budget submitted by the judges and approved by the parish governing authority. Notwithstanding any other provision of law to the contrary, the fines and forfeitures comprising the Criminal Court Fund, except as provided in Paragraph (A)(2) and Subsection L of this Section, shall be operated as part of the court’s annual budget in the parish treasury.

(2) Notwithstanding any general or specific law to the contrary, in appeals by an indigent in felony criminal cases in the Twenty-Fourth Judicial District Court, the court reporter shall transcribe the testimony after the order of appeal is granted. Upon completion of the transcription, the court reporter shall file the transcript with the clerk of court, together with a statement of the fees due in connection therewith, which shall be paid in accordance with general or specific laws applicable to the Twenty-Fourth Judicial District Court.

O. Sheriffs and executive officers of any court in the state may accept payment for all fines, forfeitures, penalties, and costs by means of credit card, electronic fund transfer, money order, bank check, teller’s check, cashier’s check, traveler’s check, electronic fund transfer terminal, electronic financial terminal, automated banking device, or similar device or terminal. Any sheriff or executive officer of the court who accepts payments by credit card shall collect a fee for processing the payments in an amount that is reasonably related to the expense incurred in processing the payment by credit card as provided by this Subsection, not to exceed five percent of the amount of taxes and any penalties or interest being paid. The fee shall be in addition to the amount of fines, forfeitures, penalties, or costs imposed. (Acts 1986, No. 956, § 1; Acts 1986, No. 201, § 1; Acts 1986, No. 241, § 1; Acts 1987, No. 563, § 1; Acts 1992, No. 488, § 1; Acts 1993, No. 834, § 4, eff. June 22, 1993; Acts 1994, 3rd Ex. Sess., No. 52, § 3, eff. Sept. 1, 1994; Acts 1994, 3rd Ex. Sess., No. 81, § 1, eff. July 7, 1994; Acts 1995, No. 573, § 4; Acts 1999, No. 1307, § 1, eff. July 12, 1999; Acts 2003, No. 612, § 1, eff. Aug. 15, 2003; Acts 2006, No. 310, § 1, eff. Aug. 15, 2006; Acts 2006, No. 689, § 1, eff. Aug. 15, 2006; Acts 2007, No. 228, § 1, eff. Aug. 15, 2007; Acts 2008, No. 220, § 6, eff. June 14, 2008; Acts 2012, No. 413, § 1, eff. Aug. 1, 2012.)

Editor’s Notes. — Acts 1991, No. 235, § 17, effective January 1, 1992, repealed R.S. 13:1587, referenced in Subsection (B) of this Section.

2012 Amendments. — The 2012 amendment by Act No. 413 added (A)(1)(d).

2008 Amendments. — Acts 2008, No. 220, § 6, effective June 14, 2008, deleted “R.S. 13:692, 13:1587 and” preceding “R.S. 16:6” and substituted “Section” for “section” in (B).

2007 Amendments. — Acts 2007, No. 228, § 1, effective August 15, 2007, added (O).

2006 Amendments. — Acts 2006, No. 310, § 1, effective August 15, 2006, added (N).

Acts 2006, No. 689, § 1, effective August 15, 2006, substituted “parishes of Orleans, Iberia, and St. Martin” for “parish of Orleans” in (L)(1)(a)(introductory paragraph); added the present (L)(1)(b) and (L)(1)(c); and redesignated the former (L)(1)(b) as the present (L)(1)(d).

2003 Amendments. — Acts 2003, No. 612, § 1, effective August 15, 2003, added (C)(5).

1999 Amendments. — Acts 1999, No. 1307, § 1, effective July 12, 1999, in (A)(1)(c), substituted “After compliance with this Section, the remainder of the” for “Prior to the making of any payment in accordance with this Section, beginning January 1, 1996, two-thirds of all,” and deleted “two-thirds of all fines collected” preceding “for false certification of mobility.”

CROSS REFERENCES

Louisiana Law. — Power to tax; method, see La. R.S. 13:5933.

Expenses to be paid by parishes; juror’s fee in city of New Orleans, see La. R.S. 15:304.

Acadiana Criminalistics Laboratory District; creation; composition; powers; ad valorem tax, see La. R.S. 40:2267.

Disability Affairs Trust Fund, see La. R.S. 46:2583.

Defendant’s liability for costs; suspension of costs; no advance costs, see La. C.Cr.P. Art. 887.
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CRIMINAL LAW & PROCEDURE

• Counsel

•• Costs & Attorney Fees. — The city-parish, through the “criminal court fund” provided for in La. Rev. Stat. Ann. § 15:571.11, was responsible for paying for investigators, psychologists, and mitigation experts required for the effective defense of defendants charged with capital murder, where the Office of the Public Defender established, at a contradictory hearing, that it was unable to pay those expenses. State v. Craig, 637 So. 2d 437, 1994 La. LEXIS 1321 (May 23, 1994).

Monies required to compensate investigators to assist a defense attorney in the gathering of evidence for the defense, and to compensate experts to assist him in analyzing and presenting information, were “expenses or fees” that were necessary to an indigent defendant’s attorney for proper preparation of the case, and fell under the ambit of La. Rev. Stat. Ann. § 15:571.11. State v. Craig, 637 So. 2d 437, 1994 La. LEXIS 1321 (May 23, 1994).

• Sentencing

•• Fines. — Defendant’s sentence, which included a donation to a trial court fund in lieu of prison time, was invalid because the contribution was a fine; the court ordered that the sum be made payable to the parish district attorney as required by La. Rev. Stat. Ann. § 15:571.11(D). State v. Rugon, 355 So. 2d 876, 1977 La. LEXIS 6045 (Sept. 19, 1977).

•• Forfeitures

••• General Overview. — The allocation of forfeited proceeds pursuant to La. Rev. Stat. Ann. § 40:2616 does not deprive a property owner of an impartial tribunal even though, under La. Rev. Stat. Ann. § 15:571.11, the fixes and forfeitures may be used for expenses related to the judges of criminal courts; salaries of judges are fixed by law and are paid out of an annual appropriation, and the chance that a trial judge will benefit from this scheme is too remote to warrant a presumption of bias. State v. Clark, 670 So. 2d 493, 1996 La. App. LEXIS 381 (Feb. 21, 1996), writ of certiorari denied by La. 96-1331, 688 So. 2d 495, 1997 La. LEXIS 570 (La. Feb. 7, 1997).

• Postconviction Proceedings

•• Clemency. — Exception of La. Rev. Stat. Ann. § 15:571.11 permitting the Governor’s pardoning power to extend to monies still within the possession of the court referred to such monies before they had been paid into the local treasury or governmental units legally entitled to spend them. Summit Fidelity & Surety Co. v. Police Jury of Parish, 145 So. 2d 395, 1962 La. App. LEXIS 2421 (Oct. 18, 1962).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — District attorneys may defray the salary of “special prosecutor” from their discretionary portion of the Criminal Court Fund. Opinion No. 75-692, La. Atty. Gen. Op. No. 1975-692; 1975 La. AG LEXIS 3.

When the term “parish treasury” is used in a statute for disposition of criminal prosecution funds in the city courts, “criminal court fund” is the account to be deposited in. Clarification of Opinion No. 78-488, Opinion No. 78-1076, La. Atty. Gen. Op. No. 1978-1076; 1978 La. AG LEXIS 371.

Loss of salary and witness’s expenses are not the “witness fees.” Compensable by parish treasuries or their respective “Criminal Court Funds” pursuant to R.S. 15:571.11 and R.S. 15:304. See also: 15:252 et seq. Opinion No. 78-923, La. Atty. Gen. Op. No. 1978-923; 1978 La. AG LEXIS 537.

R.S. 13:1898 must be read in connection with R.S. 15:571 regarding monies obtained from criminal prosecutions. R.S.15:571.11 requires that all fine and forfeitures resulting from district attorney prosecution of state offenses in City Court be deposited in the Criminal Court Fund. However, special laws have allowed certain City Courts to deviate from the general guidelines established by the aforementioned statutes to meet their particular needs and circumstances. Opinion No. 78-488, La. Atty. Gen. Op. No. 1978-488; 1978 La. AG LEXIS 623.

Law clerks who do some criminal research but who devote majority of time to civil matters, should not have their salaries paid out of the criminal court fund because R.S. 15:571.1 should be read restrictively to provide only for payment of expenses that bear reasonable relationship to purpose of fund. Opinion No. 78-466, La. Atty. Gen. Op. No. 1978-466; 1978 La. AG LEXIS 790.

Funds of the Indigent Defender Boards may not be expended for salaries of Criminal Court Reporters. Said salaries are funded from the general fund of the respective parishes and the special Criminal Court Fund established by law. Opinion No. 78-267, La. Atty. Gen. Op. No. 1978-267; 1978 La. AG LEXIS 966.

R.S. 16:52, OPINION No. 79-1180, La. Atty. Gen. Op. No. 1979-1180; 1979 La. AG LEXIS 13.

R.S. 15:571.11, OPINION No. 81-490, La. Atty. Gen. Op. No. 1981-490; 1981 La. AG LEXIS 162.

Special counsel employed by district attorney to assist in particular prosecution may be compensated for his services from the special Criminal Court Fund; however, preferred method would be for district attorney to pay for such services out of his allotted share of said fund LA. R.S. 15:571.11, 16:6 C.Cr.P. Art. 63. OPINION No. 81-248, La. Atty. Gen. Op. No. 1981-248; 1981 La. AG LEXIS 241.

Grant Parish Police Jury may, but is not required to, pay the employee salaries and office expenses of the Judge of the 35th Judicial District. R.S. 15:571.11(F) R.S. 33:4713, OPINION No. 81-170, La. Atty. Gen. Op. No. 1981-170; 1981 La. AG LEXIS 382.

Upon an appeal from a conviction in a mayor’s court to a district court under R.S. 33:1896 the fines, penalties and forfeitures assessed by the district court must be disbursed to the treasury of the parish in which the district court is situated as provided by R.S. 15:571.11., OPINION No. 82-947, La. Atty. Gen. Op. No. 1982-947; 1982 La. AG LEXIS 177.

The Criminal Court Fund cannot be validly attacked under the Fifth & Fourteenth Amendments nor is it a violation of Article 7, Section 9. Opinion No. 82-795, La. Atty. Gen. Op. No. 1982-795; 1982 La. AG LEXIS 297.

District judge may not order sheriff to pay amount in excess of actual salary for judge’s secretary prior to depositing fines and forfeitures in Criminal Court Fund. Opinion No. 82-612, La. Atty. Gen. Op. No. 1982-612; 1982 La. AG LEXIS 373.

Funds derived from the Department of Public Safety under La.R.S. 32:57.1 are considered as “fines and forfeitures”, subject to a twelve percent commission by the sheriff and a six percent commission by the district attorney., OPINION No. 82-215, La. Atty. Gen. Op. No. 1982-215; 1982 La. AG LEXIS 627.

District Attorney may use additional 6% of Criminal Court fund to defray office expenses as District Attorney deems necessary., OPINION No. 82-261, La. Atty. Gen. Op. No. 1982-261; 1982 La. AG LEXIS 698.

Court reporter is entitled to compensation for producing transcript in criminal matter. Whether or not compensation may come from the criminal court fund or other public money depends upon whether or not the defendant is indigent (a fact to be determined by the judge), not whether he has retained counsel., OPINION No. 82-84, La. Atty. Gen. Op. No. 1982-84; 1982 La. AG LEXIS 752.

(1) Radar equipment for use by a state trooper cannot be purchased from Criminal Court Fund; (2) The Criminal Court Fund cannot be used to pay any part of the salary of the court reporter., OPINION No. 82-94, La. Atty. Gen. Op. No. 1982-94; 1982 La. AG LEXIS 786.

R.S. 13:1898, Opinion No. 82-3, La. Atty. Gen. Op. No. 1982-3; 1982 La. AG LEXIS 821.

An attorney appointed as an ad hoc district attorney may be paid from the criminal court fund on motion of the district attorney and with the approval of the district judge. If there is insufficient funds in the criminal court fund the attorney may be paid from the general fund of the police jury., OPINION No. 83-995, La. Atty. Gen. Op. No. 1983-995; 1983 La. AG LEXIS 124.

The police department, as a separate municipal agency, is not authorized by law to seek additional funding from the sheriff’s office, to which said sought after fines and forfeitures authorized by R.S. 15:571.11(A) to be divided between the sheriff’s office, district attorney, and the special “criminal court fund”. Opinion No. 83-806, La. Atty. Gen. Op. No. 1983-806; 1983 La. AG LEXIS 140.

R.S. 13:1894.1; R.S. 14:98; R.S. 15:571.11(C); Act 207 of 1983, Opinion No. 83-636-A, La. Atty. Gen. Op. No. 1983-636; 1983 La. AG LEXIS 194.

Act 207 of 1983 mandates the dispositions of fines and forfeitures resulting from violations of R.S. 14:98 to be disbursed by a 6% commission to the district attorney’s office and a 12% commission to the sheriff’s general fund, with the remainder deposited in the municipality’s treasury., OPINION No. 83-636, La. Atty. Gen. Op. No. 1983-636; 1983 La. AG LEXIS 336.

Expenses incurred in the preparation of records for appeals by indigent defendants in felony cases are to be paid from funds contained in the Criminal Court Fund under R.S. 15:571.11(A). The Clerk of Court should issue pay vouchers to jurors and witnesses in criminal cases in District Court., OPINION No. 83-305, La. Atty. Gen. Op. No. 1983-305; 1983 La. AG LEXIS 515.

R.S. 39:1301 et seq.; and R.S. 15:571.11., OPINION No. 82-1196, La. Atty. Gen. Op. No. 1982-1196; 1983 La. AG LEXIS 557.

Fines for littering are paid to treasury of local governing authority, not Louisiana Beautification Fund. Opinion No. 83-279, La. Atty. Gen. Op. No. 1983-279; 1983 La. AG LEXIS 611.

R.S. 15:571.11; R.S. 42:63(D), OPINION No. 84-967, La. Atty. Gen. Op. No. 1984-967; 1984 La. AG LEXIS 120.

Premium payments for professional liability insurance for members of the state judiciary may be paid from the offense expense fund, as provided for under R.S. 13:698., OPINION No. 84-751, La. Atty. Gen. Op. No. 1984-751; 1984 La. AG LEXIS 132.

R.S. 15:571.11(A)91) Monies in criminal court fund may be transferred to indigent defender fund to pay expenses and fees of attorneys.R.S. 15:571.11(A)(1), OPINION No. 84-475, La. Atty. Gen. Op. No. 1984-475; 1984 La. AG LEXIS 430.

(1) Police chief may not void a traffic citation once issued (2) Police chief may determine court of jurisdiction when municipal ordinance is violated (3) Police department may privately contract to provide security within municipality when salaries & expenses are reimbursed. District court is bound to disburse fines collected for violation of a municipal ordinance as provided in R.S. 15:571.11. (Fines collected from violation of R.S. 14:98 in the municipality shall be distributed to that municipality. Fines for non-D.W.I. offenses are paid to the parish criminal court fund.), OPINION No. 84-125, La. Atty. Gen. Op. No. 1984-125; 1984 La. AG LEXIS 431.

R.S. 15:571.11(A)(1); R.S. 14:98; Act 207 of 1983, OPINION No. 83-636-B, La. Atty. Gen. Op. No. 1983-636; 1984 La. AG LEXIS 461.

Criminal court judges and district attorneys may utilize Criminal Court Funds for witness fees for off-duty law enforcement officers., OPINION No. 85-661, La. Atty. Gen. Op. No. 1985-661; 1985 La. AG LEXIS 232.

Sheriff cannot direct Criminal Court Fund monies to Judge’s Judicial Expense Fund solely upon the order of a district judge., OPINION No. 85-524, La. Atty. Gen. Op. No. 1985-524; 1985 La. AG LEXIS 368.

A district attorney can purchase radar equipment with money from the Criminal Court Fund, and then loan that equipment to the State Police operating in that district., OPINION No. 85-319, La. Atty. Gen. Op. No. 1985-319; 1985 La. AG LEXIS 585.

Pursuant to La. R.S. 15:571.11 in order to use funds deposited in the “Criminal Court Fund”, it is necessary, first that the district attorney motions that the deposited funds be used or paid out in defraying the expenses of the criminal court, secondly, it is necessary that the district judge grants an approval order directed to the district attorney’s motion., OPINION No. 85-160, La. Atty. Gen. Op. No. 1985-160; 1985 La. AG LEXIS 587.

Social Security Act—Title IV-D “IV-D” funds are between the State and Office of District Attorney for 11th Jud. District. The balance of funds for the 1976-78 year are an asset of the office and cannot be given as a bonus to former assistants. Six percent of funds received under R.S. 15:571.11, are to defray costs of District Attorney’s Office and cannot be transferred to parish general fund. Opinion No. 85-83, La. Atty. Gen. Op. No. 1985-83; 1985 La. AG LEXIS 763.

R.S. 15:571.11(A), OPINION No. 86-682, La. Atty. Gen. Op. No. 1986-682; 1986 La. AG LEXIS 233.

R.S. 15:571.11; R.S. 13:2012, OPINION No. 86-635, La. Atty. Gen. Op. No. 1986-635; 1986 La. AG LEXIS 336.

All fines & forfeitures imposed by District Courts and D.A. convictions shall be paid into Criminal Court Fund. Witness fees to law enforcement officers, a maximum of $50 per day, to be paid from this fund. Responsibility of payment of fees is placed on Parish governing authority., OPINION No. 86-198, La. Atty. Gen. Op. No. 1986-198; 1986 La. AG LEXIS 482.

Criminal Court Fund may be used to defray expenses of typing transcripts of court proceedings of indigent cases., OPINION No. 86-226, La. Atty. Gen. Op. No. 1986-226; 1986 La. AG LEXIS 483.

Compensation for justices of the peace and constables may not be paid out of costs and fines of the 12th Judicial District because these costs and fines are dedicated by law to the use of this court. Once surpluses occur and these surpluses have been returned to the police jury’s general fund according to law the money is then available for use by the policy jury for such compensation., OPINION No. 86-204, La. Atty. Gen. Op. No. 1986-204; 1986 La. AG LEXIS 530.

Criminal Court Fund monies may be used to purchase office furniture for the criminal judge’s office., OPINION No. 86-131, La. Atty. Gen. Op. No. 1986-131; 1986 La. AG LEXIS 649.

LRS 16.6, OPINION No. 86-15, La. Atty. Gen. Op. No. 1986-15; 1986 La. AG LEXIS 724.

R.S. 15:571.11(A), OPINION No. 86-54, La. Atty. Gen. Op. No. 1986-54; 1986 La. AG LEXIS 748.

R.S.15:571.11 (A)., OPINION No. 85-567, La. Atty. Gen. Op. No. 1985-567; 1986 La. AG LEXIS 801.

The Criminal Court Fund (R.S. 571.11(A)) may be the source of funds for the Local Agency Compensated Enforcement (LACE) detail., OPINION No. 87-244-A, La. Atty. Gen. Op. No. 1987-244; 1987 La. AG LEXIS 370.

The District Attorney may use monies from his 12% discretionary fund (R.S. 15:571.11) to supplement the salaries of assistant district attorneys and fund the Local Agency Compensated Enforcement detail., OPINION No. 87-244, La. Atty. Gen. Op. No. 1987-244; 1987 La. AG LEXIS 393.

Art. VI, Sect. 5(G) La. Const., OPINION No. 87-80, La. Atty. Gen. Op. No. 1987-80; 1987 La. AG LEXIS 579.

The costs of jury summons for criminal cases may be paid out of the “Criminal Court Fund” established pursuant to R.S. 15:571.11 on motion by the district attorney and approval order of the district judge. The district judge, at his discretion above, determines whether the costs of summons may be paid from the account., OPINION No. 88-58, La. Atty. Gen. Op. No. 1988-58; 1988 La. AG LEXIS 53.

Discussion of financial obligation of the Police Jury to provide sufficient funds for effective operation of District Attorney, District Court and salaries of their staffs. Opinion No. 88-242, La. Atty. Gen. Op. No. 1988-242; 1988 La. AG LEXIS 141.

Payments to Indigent Defendant Board by First Parish Court. Opinion No. 88-173, La. Atty. Gen. Op. No. 1988-173; 1988 La. AG LEXIS 144.

John Baiamonte, Jr., Ph.D. 1221 Elmwood Park Bd. Harahan, La. 70123. Opinion No. 88-258, La. Atty. Gen. Op. No. 1988-258; 1988 La. AG LEXIS 313.

Statutes empowering the parish treasurer and language in 15:571 makes the parish treasurer responsible for the administration and management of the Criminal Court Fund of Ouachita & Morehouse Parishes., OPINION No. 89-370, La. Atty. Gen. Op. No. 1989-370; 1989 La. AG LEXIS 440.

Payment of personal defense expenses incurred by an appointed attorney is not properly payable from the Criminal Court Fund., OPINION No. 90-302, La. Atty. Gen. Op. No. 1990-302; 1990 La. AG LEXIS 384.

The Avoyelles Parish Police Jury may pay its one half portion of the salary of the Clerks of the City Courts of Marksville and Bunkie out of that portion of Surplus funds in the “Criminal Court Fund” transferred to the parish general fund after December 31 of each year. Except for that surplus, the Criminal Court Fund is dedicated to other uses and cannot be used for the above purpose under La. R.S. 15:571.11., OPINION No. 91-149, La. Atty. Gen. Op. No. 1991-149; 1991 La. AG LEXIS 310.

(1) A District Attorney may pay 100% of the health and accident insurance premium for his employees. (2) Those health insurance premiums may be paid by sums derived from the Criminal Court Fund under R.S. 15:571.11(1)(a) after the items specifically enumerated in that statute have been paid. (3) Health insurance premiums for employees of a District Attorney may be paid from sums in the District Attorney’s expense fund under R.S. 16:16., OPINION No. 91-347, La. Atty. Gen. Op. No. 1991-347; 1991 La. AG LEXIS 323.

Neither the Probation Fund of La. C.Ct.Pro. 894, 895 nor the Criminal Court Fund established by R.S. 15:571.11 may provide capital funds for construction of courthouses or courtrooms., OPINION No. 92-273, La. Atty. Gen. Op. No. 1992-273; 1992 La. AG LEXIS 461.

If a prosecution is on behalf of the city (prosecution for a violation of a city ordinance) the proceeds from the fines are to be paid into the city treasury. If, on the other hand, the prosecution is on behalf of the state or parish (prosecution for violation of a state statute or a parish ordinance) then the proceeds from the fines are to be deposited in the Criminal Court Fund. A fine received from the prosecution of a state statute in city court should be deposited into the Criminal Court Fund., OPINION No. 92-149, La. Atty. Gen. Op. No. 1992-149; 1992 La. AG LEXIS 560.

The disposition of fines and forfeitures is prescribed by statute and any modification of such distribution must be addressed by legislative act., OPINION No. 92-723, La. Atty. Gen. Op. No. 1992-723; 1993 La. AG LEXIS 14.

On its face, Section 571.11(L) of Act 834 of 1993 is suspect as a local or special law, since it is limited solely by its specific designation of certain judicial districts. However, while Act 834 of the 1993 Regular Session is, at least in part, a local law requiring advertisement, the Office of the Attorney General offers no opinion on whether this act is constitutional. The appropriate vehicle by which the constitutionality of this act should be determined is a declaratory judgment between interested parties with a case in controversy., OPINION No. 93-769, La. Atty. Gen. Op. No. 1993-769; 1994 La. AG LEXIS 16.

La. R.S. 13:1894.1 governs the percentage of fines to be disbursed which are collected for a violation of La. R.S. 14:98 occurring within the territorial limits of a city or municipality. La. R.S. 571.11 governs the percentage of fines to be disbursed which are collected for a La. R.S. 14:98 violation occurring outside of the territorial limits of a city or municipality and for a La. R.S. 14:98 violation prosecuted in district court., OPINION No. 94-199, La. Atty. Gen. Op. No. 1994-199; 1994 La. AG LEXIS 309.

The Avoyelles Parish Police Jury can purchase radar units from the Criminal Court Fund surplus turned over to the Parish for the state troopers to use in the Parish., OPINION No. 94-327, La. Atty. Gen. Op. No. 1994-327; 1994 La. AG LEXIS 441.

The Department of Wildlife and Fisheries Conservation Fund may receive a lap top computer as a condition of a defendant’s probation assuming the value of that computer does not exceed that of the wildlife which was illegally seized., Opinion No. 95-255, La. Atty. Gen. Op. No. 1995-255; 1995 La. AG LEXIS 208.

Assistant District Attorney may hold membership on parish school board., OPINION No. 95-206, La. Atty. Gen. Op. No. 1995-206; 1995 La. AG LEXIS 252.

The District Attorney’s Office may purchase radar equipment with Criminal Court Fund monies for state troopers within the district., OPINION No. 95-212, La. Atty. Gen. Op. No. 1995-212; 1995 La. AG LEXIS 270.

The Criminal Court Fund established by R.S. 15:571.11 may supply a source of funds to help meet expenses of public service promotions and sponsorships upon motion of the district attorney and approval order of the district judge, or the order or warrant of the district judge and district attorney, OPINION No. 95-483, La. Atty. Gen. Op. No. 1995-483; 1995 La. AG LEXIS 405.

A municipality may not procure the service of a bail bondsman in order to collect on unpaid bench warrants., OPINION No. 96-85, La. Atty. Gen. Op. No. 1996-85; 1996 La. AG LEXIS 104.

A public body may utilize a collection agency to collect public debts, except for outstanding bench warrants, parking fines andtraffic tickets., OPINION No. 96-71, La. Atty. Gen. Op. No. 1996-71; 1996 La. AG LEXIS 107.

The Criminal Court Fund established by R.S. 15:571.11 may be used to fund a plan by the District Judges and District Attorney to arrange tours of the Angola Penitentiary in order to deter juvenile crime., OPINION No. 96-247, La. Atty. Gen. Op. No. 1996-247; 1996 La. AG LEXIS 218.

Funds which result from prosecution in district court for a violation of any state statute other than La. R.S. 14:98. must be deposited in the parish treasury’s criminal court fund; if the prosecution in district court is for a violation of La. R.S. 14:98 which occurred within the territorial limits of a municipality in which a city court is not present, then the funds must be deposited with the governing authority for that municipality. When there is prosecution in district court for violation of a municipal ordinance, 76% of the funds must be deposited with the municipal treasury., Opinion No. 98-117, La. Atty. Gen. Op. No. 1998-117; 1998 La. AG LEXIS 310.

The city court is able to collect its costs from bond forfeitures before it is disbursed in accordance with the appropriate statutory provisions. Opinion No. 98-414, La. Atty. Gen. Op. No. 1998-414; 1998 La. AG LEXIS 549.

Assessment by Louisiana District Attorneys Association to district attorneys to fund improvements for the Association’s office building may be paid from the district attorney’s discretionary funds. Opinion No. 99-10, La. Atty. Gen. Op. No. 1999-10; 1999 La. AG LEXIS 41.

Local law enforcement officers may assist bounty hunters in locating and apprehending fugitives within their jurisdiction. Opinion No. 99-119, La. Atty. Gen. Op. No. 1999-119; 1999 La. AG LEXIS 157.

Local ordinances that conflict with express state law cannot be valid. State laws preempt conflicting local laws (even if pre-1974 Const.) if they do not adhere to the Constitution., OPINION No. 99-18A, La. Atty. Gen. Op. No. 1999-18; 1999 La. AG LEXIS 275.

Information about a return to work pursuant to R.S. 11:1938(L) is unnecessary to address a question regarding an employee who would not e interested in the job if he had to return all funds withdrawn from the DROP fund plus interest. OPINION No. 99-328, La. Atty. Gen. Op. No. 1999-328; 1999 La. AG LEXIS 390.

Payment of interest in connection with purchase of prior service credit can be negotiated between the parties. Former law clerks may buy their time upon finding they should have been enrolled. The finding that law clerks are employees of the judge is inconsistent with the conclusion they should be in the “Parochial Retirement System” unless the source of partial payment by the Parish is the determining factor. Opinion No. 99-89, La. Atty. Gen. Op. No. 1999-89; 2000 La. AG LEXIS 3.

Municipalities do not receive any portion of the fines collected for violations of Louisiana Revised Statutes 40:1742 & 47:463.4 (handicapped parking). Opinion No. 99-359, La. Atty. Gen. Op. No. 1999-359; 2000 La. AG LEXIS 21.

The proceeds from the fines from the prosecution for a violation of a city ordinance are to be paid into the city treasury. If the prosecution is on behalf of the state or parish, i.e. the prosecution results from a violation of a state statute or a parish ordinance, then the proceeds from the fines are to be deposited with the parish. Opinion No. 00-148, La. Atty. Gen. Op. No. 2000-148; 2000 La. AG LEXIS 167.

The legislative intent was to have the fines collected and deposited into the criminal court fund according to La R.S. 56:118(D) and to be disbursed according to the provisions of La R.S. 15:571.11(A)(1)(b). Opinion No. 00-323, La. Atty. Gen. Op. No. 2000-323; 2000 La. AG LEXIS 348.

Only District Judges have the initial authority to decide which District Attorney expenses are reasonable and allowed by law. Itemization submitted to District Judges must be sufficient to satisfy them., OPINION NO. 01-37, La. Atty. Gen. Op. No. 2001-37; 2001 La. AG LEXIS 116.

Neither the 18th Judicial District Court nor its Probation Department have the authority or power to acquire immovable property. The parishes are responsible for furnishing office space for the district courts and its staff. The 18th Judicial District Court may be entitled to a writ of mandamus to require the local governing authorities to appropriate funds reasonable necessary to house its Probation Department., OPINION NO. 01-59, La. Atty. Gen. Op. No. 2001-59; 2001 La. AG LEXIS 118.

La. R.S. 15:706, Opinion No. 01-135, La. Atty. Gen. Op. No. 2001-135; 2001 La. AG LEXIS 257.

City of Gretna can choose to adopt local penalty and enforcement ordinances regarding violations of the state-mandated mobility impaired parking provisions contained in R.S. 40:1742(A). If local penalty and enforcement regulations are applied, optional statewide penalty and enforcement provisions do not have to be applied. No portion of any penalty imposed by local ordinance for violation of mobility impaired parking restrictions will have to be forwarded to the state treasurer. Only portions of penalties collected for violations of the optional statewide enforcement provisions must be forwarded to the state treasurer. Entire amount of the “additional fee of twenty-five dollars” referred to in R.S. 40:1472(B) must be collected and remitted to the state treasurer for deposit in the Disability Affairs Trust Fund, whether local or state penalty and enforcement provisions are applied. Opinion No. 02-0199, La. Atty. Gen. Op. No. 2002-0199; 2002 La. AG LEXIS 335.

Inasmuch as the Criminal Court Fund provides 25% of all funds collected shall be paid to the law enforcement agency of the political subdivision, a Chief of Police may start a LACE program without approval of the mayor or city council, but must have the participation of the City Court Judge and prosecuting attorney. Opinion No. 03-193. 2003 La. AG LEXIS 220.

District Attorney is not prohibited from entering contract for creation of internet site which sells advertising. Opinion No. 03-0260. 2003 La. AG LEXIS 436.

The criminal court fund monies authorized by R.S. 15:571.11(L) may be used to fund a local agency compensated enforcement detail where the chief of police, city judge, and prosecuting attorney agree to implement such a program. Opinion No. 04-0166. 2004 La. AG LEXIS 214.

The criminal court fund monies authorized by R.S. 15:571.11(L) may be used to fund a local agency compensated enforcement detail where the chief of police, city judge, and prosecuting attorney agree to implement such a program. Opinion No. 05-0243. 2005 La. AG LEXIS 218.

The criminal court fund monies authorized by R.S. 15:571.11(L) may be used to fund a local agency compensated enforcement detail where the chief of police, city judge, and prosecuting attorney agree to implement such a program. Opinion No. 07-0193. 2007 La. AG LEXIS 136.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Department: Attorney General Reports. 43 La Bar Jnl. 635 (April, 1996).

Developments in the Law, 1987-1988: A Faculty Symposium: Local Government Law. 49 La. L. Rev. 367 (November, 1988).

Article: Local Government Law. 50 La. L. Rev. 265 (November, 1989).

Article: Not Endowed by Their Creator: State Mandated Expenses of Louisiana Parish Governing Bodies. 50 La. L. Rev. 635 (March, 1990).

§ 571.12. Louisiana Society for the Prevention of Cruelty to Children to receive fines.

All fines, penalties, and forfeitures incurred and appearance bonds forfeited in prosecutions instituted or conducted by the Louisiana Society for the Prevention of Cruelty to Children shall be turned over to the Society.

The Society shall have a right of action to recover all fines, penalties, and forfeitures, and forfeited appearance bonds in its own name in the civil courts of this state when they are not collected in the court in which incurred or the existing laws do not provide for their collection.

§ 571.13. Supervised release of parish prisoners; rules of conduct; revocation.

A. When a prisoner who has been sentenced to a parish prison is released pursuant to this Part, he may be released as if on parole.

B. A prisoner released in accordance with Subsection A herein shall be supervised by the sheriff, the keeper of the parish prison if not the sheriff, or, in Orleans Parish, the criminal sheriff of Orleans Parish. Such supervision shall be for the remainder of the original full term of the prisoner’s sentence and shall be performed in the same manner and to the same extent as supervision of a prisoner committed to the Department of Public Safety and Corrections who is released on parole.

C. The supervisor may make rules for the conduct of a prisoner while he is on release and may also require, either at the time of release or at any time while on release, that the prisoner conform to the following conditions:

(1) Residence in a community rehabilitation or work release center.

(2) Restitution to a victim of the crime for which release is being sought, if such victim has suffered a direct pecuniary loss as a result of the crime.

(3) Community service work, as determined by the supervisor.

(4) Payment into a victim compensation or service fund.

(5) Obtaining gainful employment.

(6) Continuing education or vocational training.

(7) Participation in a substance abuse treatment facility program or other counselling program.

(8) Defraying the cost, or any portion thereof, of his supervision by making payments to the supervisor in a sum and manner to be determined by the supervisor, based on his ability to pay.

(9) Any other condition which may be applied under R.S. 15:574.4(H) to a prisoner committed to the Department of Public Safety and Corrections who is released on parole.

D. A prisoner released in accordance with this Section shall be subject to having the release revoked for violation of the release conditions. The supervisor shall establish rules and regulations governing the revocation of release.

E. Upon revocation of release, the prisoner shall be recommitted to the parish prison in order to serve the full term of his sentence. (Acts 1985, No. 712, § 1.)
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CRIMINAL LAW & PROCEDURE

• Sentencing

•• Credits. — In an inmate’s action against a warden to received good time, the legislature had intended under the amendments and additions to former La. Rev. Stat. Ann. § 15:571.14 (now La. Rev. Stat. § 15:571.3) in 1986 and 1988 to permit credit for double good time retroactive to date of sentencing, provided sentencing was on or after July 1982. Cox v. Whitley, 612 So. 2d 158, 1992 La. App. LEXIS 4251 (Dec. 23, 1992), writ of certiorari denied by 613 So. 2d 1001, 1993 La. LEXIS 1055 (La. 1993).

§ 571.14. [Repealed.]

Repealed by Acts 1991, No. 138, § 3.

PART 5. VENUE FOR ACTIONS CONTESTING COMPUTATION OF SENTENCE, DISCHARGE, PAROLE, GOOD TIME DATES.

§ 571.15. Venue.

Venue in any action in which an individual committed to the Department of Public Safety and Corrections contests the computation of his sentence or sentences, discharge, good time dates, or any action concerning parole shall be in the parish of East Baton Rouge. Venue in a suit contesting the actions of the Board of Parole shall be controlled by this Part and R.S. 15:574.2 and 574.11 and not by the Code of Criminal Procedure, Title XXXI-A, Post Conviction Relief, or Title IX, Habeas Corpus, regardless of the captioned pleadings stating the contrary. (Added by Acts 1979, No. 720, § 2, eff. July 20, 1979; Acts 1990, No. 670, § 1.)

CROSS REFERENCES

Louisiana Law. — Board of Parole; membership; qualifications; vacancies; compensation; domicile; venue; meetings; quorum; panels; powers and duties; transfer of property to board; representation of applicants before the board; prohibitions, see La. R.S. 15:574.2.

Finality of board determinations; venue; jurisdiction and procedure; peremptive period; service of process, see La. R.S. 15:574.11.
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• Habeas Corpus

•• Procedure

••• General Overview. — Post-conviction habeas corpus petition making the necessary allegations qualifies as “any action” subject to the special venue requirements of La. Rev. Stat. Ann. § 15:571.15. State ex rel. Bartie v. State, 501 So. 2d 260, 1986 La. App. LEXIS 8424 (Dec. 23, 1986).

PART 6. PROBATION AND PAROLE MANAGEMENT.

§ 571.20. [Repealed.]

Repealed by Acts 2001, No. 609, § 1, effective August 15, 2001.

§ 571.21. Deposit of fees and assessments.

A. All probation supervision fees received by the department pursuant to Code of Criminal Procedure Article 895.1(C) shall be deposited immediately upon receipt into the state treasury.

B. For all monetary assessments imposed as a condition of probation or parole except supervision fees, the division of probation and parole shall assess a collection fee of ten percent of the funds due, which shall be added to the total amount of funds due. The ten percent collection fee shall be appropriated to the Department of Public Safety and Corrections to be reinvested in additional resources for the division of probation and parole.

C. In addition to the provisions set forth in R.S. 47:299.21, the secretary of the department is authorized to enter into contracts with private collection contractors to collect past due fees owed to the department by offenders, regardless of whether the offenders are currently on active supervision. Nothing in this Subsection shall prohibit the department from utilizing its own personnel to collect fees that are past due. (Acts 1985, No. 383, § 1, eff. July 10, 1985; Acts 1986, No. 183, § 1; Acts 1987, No. 335, § 1; Acts 1992, No. 984, § 5; Acts 2012, No. 11, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 11 rewrote (B), which formerly read: “Twelve percent of the amount of any monetary assessments imposed as a condition of probation or parole except fines, any court costs, restitution, or compensation to the victim or his family, collected by the division of probation and parole for disbursement to any governmental or judicial entity shall be deposited immediately upon receipt into the state treasury”; and added (C).

§ 571.22. Limitation of liability; release of information.

Any probation and parole officer or specialist who releases or uses information contained in the case files of criminal offenders under his supervision, after first obtaining written consent of the district manager having jurisdiction over the offender, for the purpose of protecting the public shall be immune from civil or criminal liability that may otherwise be incurred or imposed. The immunity provided by this Section shall only apply when the officer or specialist acts in good faith and shall not extend to any such person who releases or uses information which is known to be false or releases or uses information with reckless disregard for its truth. (Acts 1997, No. 1437, § 1.)

TREATISES AND LAW REVIEWS

Louisiana Treatises. — 1-11 Louisiana Tort Law § 11.01 > Chapter 11 IMMUNITY > § 11.01 Immunity Generally.

PART 7. INCARCERATION ALTERNATIVES.

§ 571.31. Alternatives to traditional imprisonment; findings; purposes.

A. The legislature finds that the safety and welfare of the people of this state; the interests of the criminal justice community in prisoner security, humane and just conditions for prisoners, reduced recidivism, and rehabilitation of criminal offenders; and the need for more efficient and effective use of limited state resources may all be well served by the use of nontraditional approaches to the incarceration of prisoners.

B. In view of Subsection A of this Section, it is the purpose of this Part to assure that a practical examination of the use of such nontraditional approaches is undertaken by the Department of Public Safety and Corrections and considered by the legislature and the governor. (Acts 1990, No. 553, § 1.)

§ 571.32. Alternatives to traditional imprisonment; first offenders.

A. Not later than October 1, 1990, contingent upon legislative appropriation, the Department of Public Safety and Corrections shall implement a pilot project in using an alternative mode of incarceration to traditional imprisonment for executing the sentences of first offenders. The project shall provide for active monitoring of the prisoner as well as for intense probation.

B. (1) The pilot project undertaken pursuant to this Section shall be implemented in not less than three areas of the state. Each area shall be unique from the others regarding its location and the size of its population.

(2) The pilot project undertaken pursuant to this Section may include the use of electronic and telephone monitoring devices.

C. (1) The pilot project undertaken pursuant to this Section shall be evaluated with regard to security, beneficial and detrimental effects on the prisoner, projected probable effects on deterrence, cost, labor intensiveness, and other relevant measures of effectiveness. Such evaluation shall provide the required information on a project basis as well as in comparison with traditional imprisonment.

(2) All evaluations shall be presented to the members of the Joint Legislative Committee on the Budget, the House Committee on the Administration of Criminal Justice, and the Senate Committee on the Judiciary, Section C, as well as the governor. The first such evaluation shall be reported not later than thirty days prior to the first day of the 1991 Regular Session of the Legislature. (Acts 1990, No. 553, § 1.)

§ 571.33. Extension or alteration of pilot; approval of the budget committee; statewide implementation.

The pilot project undertaken as required in this Part may be varied, extended, or dissolved prior to evaluation only if approved by the Joint Legislative Committee on the Budget and the governor. (Acts 1990, No. 553, § 1.)

§ 571.34. Alternative to traditional imprisonment; elderly or infirm prisoners.

A. Not later than October 1, 1997, contingent upon legislative appropriation, the Department of Public Safety and Corrections shall implement a pilot project using an alternative mode of incarceration to traditional imprisonment involving electronic monitoring for executing the sentences of certain elderly or infirm offenders as determined by the department. The project shall provide for active electronic monitoring of the prisoner.

B. (1) The pilot project undertaken pursuant to this Section shall be implemented in not less than three areas of the state. Each area shall be unique from the others regarding its location and the size of its population.

(2) The pilot project undertaken pursuant to this Section shall include the use of electronic monitoring devices.

C. (1) The pilot project undertaken pursuant to this Section shall be evaluated with regard to security, beneficial and detrimental effects on the prisoner, projected probable effects on deterrence, cost, labor intensiveness, and other relevant measures of effectiveness. Such evaluation shall provide the required information on a project basis as well as in comparison with traditional imprisonment.

(2) All evaluations shall be presented to the Joint Legislative Committee on the Budget, the House Committee on Administration of Criminal Justice, and the Senate Committee on the Judiciary, Section C, as well as to the governor. The first such evaluation shall be reported not later than thirty days prior to the first day of the 1998 Regular Session of the Legislature. (Acts 1997, No. 1180, § 1, eff. July 14, 1997.)

§ 571.35. Pilot program; home incarceration; electronic monitoring.

A. Not later than November 1, 2001, the Department of Public Safety and Corrections shall implement a pilot program using as an alternative mode of incarceration to traditional imprisonment home incarceration with active electronic monitoring of offenders who are eligible under the provisions of this Section.

B. A defendant may be eligible for participation in the pilot program under the following conditions:

(1) The defendant has been charged with a nonviolent first offense. No defendant who has been charged with a sex offense or with producing, manufacturing, distributing, or dispensing a controlled dangerous substance or possession with the intention to produce, manufacture, distribute, or dispense a controlled dangerous substance under the provisions of the Uniform Controlled Dangerous Substances Law, R.S. 40:961 et seq., shall be eligible for the pilot program established under the provisions of this Section.

(2) The department, in concurrence with the district attorney, shall determine that the defendant is particularly likely to respond affirmatively to participation in the pilot program.

(3) The court shall determine that home incarceration of the defendant is more suitable than imprisonment.

C. (1) The department shall develop, adopt, and promulgate rules and regulations in compliance with the provisions of the Administrative Procedure Act, for the development, implementation, and administration of the pilot program.

(2) Such rules and regulations shall include but not be limited to:

(a) A participant in the program shall be supervised and may be subject to any of the conditions of probation. The conditions of home incarceration may include any condition reasonably related to implementing or monitoring a sentence of home incarceration, including curfew, home visitations by persons designated by the court, and limitation of the participant’s activities outside of the home.

(b) The program shall include the use of electronic monitoring devices.

(c) A participant may be required to obtain employment and may be required to pay a reasonable supervision fee to the supervising agency to defray the cost of his home incarceration supervision or the cost of the required electronic monitoring.

(d) A participant shall be given the conditions of his home incarceration in writing and shall be required to agree in writing to the conditions.

(e) If a participant violates the conditions of home incarceration, the court, on motion of the state or its own motion, may, after contradictory hearing modify the sentence to impose a sentence of imprisonment.

(f) In the event of revocation and sentence to imprisonment, the defendant shall not receive credit for time served under home incarceration.

D. (1) The pilot program undertaken pursuant to this Section shall be evaluated with regard to security, beneficial and detrimental effects on the prisoner, projected probable effects on deterrence, cost, labor intensiveness, and other relevant measures of effectiveness. Such evaluation shall provide the required information on a project basis as well as in comparison with traditional imprisonment.

(2) A report of the evaluation of the program shall be presented to the Joint Legislative Committee on the Budget, the Senate Committee on the Judiciary, Section C, and the House Committee on the Administration of Criminal Justice not later than thirty days prior to the first day of the 2003 Regular Session of the Legislature. (Acts 2001, No. 1139, § 1.)

§ 571.35.1. Pilot program; Lafourche Parish Pretrial Home Incarceration Program; electronic monitoring.

A. Not later than January 1, 2011, the Lafourche Parish Sheriff’s Office may implement a pilot program using, as an alternative mode of incarceration to traditional imprisonment, active electronic monitoring of offenders who are eligible under the provisions of this Section. This pilot program shall be referred to as the Lafourche Parish Pretrial Home Incarceration Program.

B. A defendant may be eligible for participation in the pilot program under the following conditions:

(1) No defendant who has been charged with a crime of violence as defined in R.S. 14:2(B), or with a sex offense as defined in R.S. 15:541, shall be eligible for the pilot program established under the provisions of this Section.

(2) A determination is made by the Lafourche Parish Sheriff’s Office that the defendant is particularly likely to respond affirmatively to participation in the pilot program.

(3) The Lafourche Parish Sheriff’s Office has interviewed the defendant and has made a risk assessment determination that the defendant is eligible for participation in the pilot program. The Lafourche Parish Sheriff’s Office shall forward the risk assessment to the court for use as the court may deem proper.

C. (1) The Lafourche Parish Sheriff’s Office shall develop, adopt, and implement rules and regulations for the development, implementation, and administration of the pilot program.

(2) Such rules and regulations shall include but not be limited to the following:

(a) A defendant in the program shall be supervised and shall be subject to all of the conditions required for participation. The conditions of the pilot program may include any condition reasonably related to the pilot program, including curfew, home visitations by persons designated by the sheriff, and limitations of the defendant’s activities outside of the home.

(b) The program shall include the use of electronic monitoring devices.

(c) A defendant may be required to obtain employment and may be required to pay a reasonable supervision fee to the supervising agency to defray the cost of his supervision and the cost of the required electronic monitoring.

(d) A defendant shall be given notice of the conditions imposed in writing, and he shall be required to agree in writing to the conditions.

(e) Notwithstanding the provisions of Code of Criminal Procedure Article 880, the defendant may receive credit for time served while participating in the pilot program only with the approval of the sentencing court.

D. (1) No defendant shall be admitted to the pilot program prior to court approval of the defendant’s participation in the pilot program.

(2) Notwithstanding any other provision of law to the contrary, the court, at any time on its own motion, may prohibit or terminate a defendant’s initial or continued participation in the pilot program.

E. (1) The sheriff shall be entitled to collect from the parish governing authority and apply to the funding of the pilot program a sum not less than the per diem fee authorized by R.S. 13:5535(1). In lieu of the per diem, the sheriff may establish a fee which is agreed upon by the parish governing authority and the sheriff. In no event shall those funds be considered surplus funds.

(2) In the case of indigent persons who may be eligible to participate in the pilot program, the sheriff shall establish rules and regulations addressing participation by indigent defendants.

(3) The sheriff may apply for funding and grants from any and all sources he may deem appropriate to develop, design, implement, administer, and evaluate the pilot program.

(4) The sheriff may engage in cooperative endeavor agreements with other government agencies or departments and with any nonprofit organization whose mission is compatible with the goals and objectives of the pilot program.

F. The sheriff may terminate the participation of any defendant in the pilot program who fails to comply with the terms of participation in the program and require the physical return of any defendant terminated from participation in the program to parish jail or such other facility as the sheriff may deem appropriate for the purpose of continuing his pretrial detention.

G. With respect to any defendant in the pilot program, neither the sheriff nor the parish shall be responsible for any medical costs or the provision of medical care, transportation costs or the provision of transportation, housing costs or the provision of housing, food costs or the provision of food, or clothing costs or the provision of clothing to the defendant.

H. Neither the sheriff of Lafourche Parish, nor his deputies and employees, nor the governing authority of Lafourche Parish or its elected or appointed officials, deputies, or employees, nor any party engaged in a cooperative endeavor agreement with the pilot program shall have any liability for the acts of any defendant who is admitted to participation during the time the defendant is participating in the pilot program.

I. (1) The pilot program established pursuant to the provisions of this Section shall be evaluated with regard to security, beneficial and detrimental effects on the prisoner, projected probable effects on deterrence, cost, labor intensiveness, and other relevant measures of effectiveness. Such evaluation shall provide the required information on a project basis as well as in comparison with traditional imprisonment.

(2) A report of the evaluation of the program shall be presented to the Joint Legislative Committee on the Budget, the Senate Committee on Judiciary B, and the House Committee on the Administration of Criminal Justice not later than thirty days prior to the first day of the 2012 Regular Session of the Legislature of Louisiana.

(3) Unless otherwise terminated by appropriate legislative action, the pilot program shall begin a termination process not later than sixty days after the date in which a newly constructed correctional facility in Lafourche Parish is opened and occupied. After that date, no new participants shall be admitted to the program. Those participants in the program prior to that date shall be allowed to continue participation, except as otherwise provided for by this Section, and the program shall be phased out and fully terminated when the number of participants declines to zero. (Acts 2010, No. 821, § 1, eff. Aug. 15, 2010; Acts 2012, No. 71, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 71 rewrote (C)(2)(e), which formerly read: “The defendant shall not receive credit for time served while participating in the pilot program.”

LSLI 2011 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute updated internal references in (E)(1). See Acts 2011, No. 248, § 5.

§ 571.36. Electronic monitoring equipment.

The Department of Public Safety and Corrections shall develop written policies and procedures governing the availability, storage, and use of electronic monitoring equipment, which shall include all of the following:

(1) Secure storage, making equipment inaccessible to a monitored individual.

(2) Visual inspection of equipment worn by the monitored individual to determine its condition not less than once per month.

(3) A master listing and inventory.

(4) Availability of at least one complete backup unit for every twenty-five units in use.

(5) Responses to system malfunctions.

(6) Restricted password access to authorized staff of base station hardware.

(7) Maintenance and cleaning of equipment. (Acts 2010, No. 416, § 1, eff. Aug. 15, 2010.)

PART 8. JOB INTERVENTION PROGRAMS.

§ 571.41. Purpose.

It is the purpose of this Part to authorize each judicial district to facilitate the creation of job intervention programs in the various district courts of this state to do the following:

(1) To reduce criminal recidivism.

(2) To increase the personal responsibility and accountability of first-time offenders to their families and to society through gainful employment.

(3) To instill in first-time offenders a belief in their own value and potential through the development of job readiness skills.

(4) To promote effective interaction and use of resources among criminal justice personnel and community employers.

(5) To reduce the overcrowding of prisons. (Acts 2003, No. 803, § 1, eff. July 1, 2003.)

§ 571.42. Definitions.

For the purposes of this Part:

(1) “Conditions of probation” means the specification of formal terms and conditions which a defendant shall fulfill in order to have the charges against him dismissed in accordance with the provisions of Code of Criminal Procedure Article 894.

(2) “Job intervention program” means a supervised employment program of probation established by rule in a judicial district pursuant to this Part.

(3) “Probation” means referral of a defendant who has entered a plea of guilty in a misdemeanor or noncapital felony case to a supervised probation program as provided in Code of Criminal Procedure Article 894.

(4) “Probationer” means a person who has been accepted into a job intervention program. (Acts 2003, No. 803, § 1, eff. July 1, 2003.)

§ 571.43. Job intervention programs.

A. Each judicial district court by rule may establish a job intervention program to be administered by the presiding judge or judges thereof or by an employee designated by the court.

B. Participation in such programs shall be subject to the following provisions, and to the provisions of R.S. 15:571.44:

(1) The district attorney may propose to the court that an individual defendant be screened for eligibility as a participant in the job intervention program if both of the following criteria are satisfied:

(a) The defendant is a first-time offender charged with a non-violent offense as provided by R.S. 15:571.44(F) for which the court may suspend the imposition or execution of the sentence, when suspension is allowed under the law, and place the defendant on probation under the supervision of the division of probation and parole.

(b) It is in the best interest of the community and in the interest of justice to place the defendant in an employment program as opposed to incarceration or other sanctions.

(2) Upon receipt of the proposal provided for in Paragraph (1) of this Subsection, the court shall advise the defendant that the defendant may be eligible for enrollment in a court-authorized job intervention program. (Acts 2003, No. 803, § 1, eff. July 1, 2003.)

§ 571.44. Stipulations; advice by court.

A. In offering a defendant the opportunity to request entry into the job intervention program, the court shall advise the defendant of the following:

(1) If the defendant is accepted into the job intervention program, then the defendant shall waive the right to a trial. The defendant shall enter a plea of guilty to the charge, with the stipulation that sentencing be deferred or that sentence be imposed, but suspended, and the defendant be placed on supervised probation under the usual conditions of probation and under specified conditions of probation related to the completion of the job intervention program ordered by the court.

(2) If the defendant makes a request to enter the program and is accepted, the defendant shall be placed in the supervised court-ordered program for a period of not less than twelve months.

(3) The court may impose any conditions reasonably related to the reform of the defendant.

(4) (a) If the defendant completes the job intervention program, and successfully completes all other requirements of his court-ordered probation, the conviction may be set aside and the prosecution dismissed in accordance with the provisions of Code of Criminal Procedure Article 894. If the defendant was sentenced at the time of the entry of the plea of guilty, the successful completion of the job intervention program and the other requirements of probation will result in his discharge from supervision.

(b) If the defendant does not successfully complete the program, the judge may revoke the probation and impose sentence, or the judge may revoke the probation and order the defendant to serve the sentence previously imposed and suspended, or the court may impose any sanction provided by Code of Criminal Procedure Article 900, and extend probation and order that the defendant continue the program for an additional period, or both.

B. The defendant has the right to be represented by counsel at any court hearing relating to the job intervention program. The defendant shall be represented by counsel during the negotiations to determine eligibility to participate in such program, and shall be represented by counsel at the time of the execution of the probation agreement, and at any hearing to revoke the defendant’s probation and discharge him from the program, unless the court finds and the record shows that the defendant has knowingly and intelligently waived his right to counsel.

C. The defendant shall agree to participation in the job intervention program.

D. The court shall inform the defendant that the program employer or district attorney may request that the defendant provide the following information to the court:

(1) Information regarding prior criminal charges.

(2) Education, work experience, and training.

(3) Family history, including residence in the community.

(4) Medical and mental history, including any psychiatric or psychological treatment or counseling.

(5) Any other information reasonably related to the success of the program.

E. The judge and district attorney shall consider the following factors in determining whether a job intervention program of probation would be in the interests of justice and of benefit to the defendant and the community:

(1) The nature of the crime charged and the circumstances surrounding the crime.

(2) Any special characteristics or circumstances of the defendant.

(3) Whether the defendant is a first-time offender.

(4) Whether there is a probability that the defendant will cooperate with and benefit from probation through job intervention.

(5) Whether the program is appropriate to meet the needs of the defendant.

(6) The impact of the defendant’s probation upon the community.

(7) Recommendations, if any, of the involved law enforcement agency.

(8) Recommendations, if any, of the victim.

(9) Provisions for and the likelihood of obtaining restitution from the defendant over the course of his probation.

(10) Any mitigating circumstances.

(11) Any other circumstances reasonably related to the individual defendant’s case.

F. In order to be eligible for the job intervention program, the defendant shall satisfy each of the following criteria:

(1) The crime charged is not a crime of violence as defined in R.S. 14:2(B), a crime of domestic abuse as defined in the R.S. 46: 2132(3), a crime of simple burglary of an inhabited dwelling as defined in R.S. 14:62.2, a crime of aggravated kidnapping of a child as defined in R.S. 14:44.2, or a crime of operating a vehicle while intoxicated as defined by R.S. 14:98 and R.S. 14:98.1 that resulted in death.

(2) Other criminal proceedings alleging commission of a crime of violence as defined in R.S. 14:2(B) cannot be pending against the defendant.

(3) Has pled guilty to the charge.

G. (1) The judge shall make the final determination of eligibility. If, based on the recommendations of the district attorney and the defense counsel, the judge determines that the defendant should be enrolled in the job intervention program, the court shall accept the defendant’s guilty plea and suspend or defer the imposition of sentence and place the defendant on probation under the terms and conditions of the job intervention program. The court also may impose sentence and suspend the execution thereof, placing the defendant on probation under the terms and conditions of such program.

(2) If the judge determines that the defendant is not eligible to participate, the judge shall state for the record the reasons for that determination. (Acts 2003, No. 803, § 1, eff. July 1, 2003.)

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “R.S. 14:2(B)” for “R.S. 14:2(13)” in (F)(1) and (2), as amended by Acts 2006, No. 72, § 1.

CROSS REFERENCES

Louisiana Law. — Job intervention programs, see La. R.S. 15:571.43.

§ 571.45. Probation agreement.

A. A defendant who has requested entry into the job intervention program and been determined to be eligible shall sign a probation agreement stating the terms and conditions of his program. The terms of each probation agreement shall be decided by the judge.

B. A probation agreement entered into pursuant to this Section shall include the following:

(1) The terms of the agreement, which shall provide that if the court determines the defendant has fulfilled the obligations of the agreement, then the criminal charges shall be dismissed and the prosecution set aside in accordance with the provisions of Code of Criminal Procedure Article 894, or, if the defendant has been sentenced following the plea of guilty, the discharge of the defendant from continued supervision.

(2) A waiver by the defendant of the right to trial by jury under the laws and constitution of Louisiana and the United States.

(3) The defendant’s full name and the defendant’s full name at the time the charge was filed, if different.

(4) The defendant’s sex and date of birth.

(5) The crime charged.

(6) The date the charge was filed.

(7) The court in which the agreement was filed.

(8) A stipulation of the defendant and the district attorney of facts upon which the charge was based.

(9) A requirement for payment of a probation supervision fee.

(10) A requirement for payment of restitution to the victim, if applicable.

(11) A copy of any plea agreement. (Acts 2003, No. 803, § 1, eff. July 1, 2003.)

§ 571.46. Probation.

A. The imposition or execution of sentence shall be postponed during the time defendant is participating in the job intervention program. As long as the probationer follows the conditions of his agreement, he or she shall remain on probation.

B. At the conclusion of the period of probation, the district attorney, on advice of the person providing the probationer’s employment and the probation officer, may recommend that the district court take one of the following courses of action:

(1) That the probationer’s probation be revoked and the probationer be sentenced because the probationer has not successfully completed the program and has violated one or more conditions of probation; or, if already sentenced, that the probation be revoked and the probationer be remanded to the appropriate custodian to serve that sentence.

(2) That the probationer’s conviction be set aside and the prosecution dismissed because the probationer has successfully completed all the conditions of the probation agreement.

C. The district attorney shall make the final determination on whether to request revocation or dismissal.

D. If a probationer violates any of the conditions of his probation or appears to be performing unsatisfactorily in the assigned program, or if it appears that the probationer is not benefiting from employment, the employer, probation officer, or the district attorney may move the court for a hearing to determine if the probationer should remain in the program or whether the probation should be revoked and the probationer removed from the program and sentenced or ordered to serve any sentence previously imposed. If at the hearing the moving party can show sufficient proof that the probationer has violated any of the conditions of his probation, the probationer may be removed from the program or his probation agreement may be altered appropriately.

E. If the court finds that the probationer has violated a condition of the probation agreement and that the probationer should be removed from the probation program, then the court may revoke the probation and sentence the defendant in accordance with his or her guilty plea or, if the defendant has been sentenced and the sentence suspended, order the defendant to begin serving the sentence.

F. If a defendant who has been admitted to the probation program fails to complete the program and is thereafter sentenced to jail time for the offense, he shall be entitled to credit for the time served in any correctional facility in connection with the charge before the court.

G. At any time and for any appropriate reason, the probationer, his probation officer, the district attorney, or his employer may petition the court to reconsider, suspend, or modify its order for employment concerning that probationer.

H. The burden of proof at any hearings at which the probation may be revoked shall be the burden of proof required to revoke probation as otherwise provided by law. (Acts 2003, No. 803, § 1, eff. July 1, 2003.)

§ 571.47. Employer participation; report.

An employer participating in the job intervention program shall report the following changes or conditions to the district attorney at any periodic reporting period specified by the court:

(1) The probationer fails to comply with program rules and expectations.

(2) The probationer refuses to engage constructively in the employment program.

(3) The probationer terminates his or her participation in the program. (Acts 2003, No. 803, § 1, eff. July 1, 2003.)

§ 571.48. Successful completion: effects.

Upon successful completion of the job intervention program and its terms and conditions, the judge, after receiving a recommendation from the district attorney, may vacate the judgment of conviction and dismiss the criminal proceedings against the probationer or may discharge the defendant from probation in accordance with the provisions of Code of Criminal Procedure Article 894. (Acts 2003, No. 803, § 1, eff. July 1, 2003.)

§ 571.49. Discharge and dismissal; effects.

A. Discharge and dismissal under this Part, as provided in Code of Criminal Procedure Article 894, shall have the same effect as acquittal, except that the conviction may provide the basis for subsequent prosecution of the party as a multiple offender and shall be considered as an offense for the purposes of any other law or laws relating to cumulation of offenses. Dismissal under this Part shall occur only once with respect to any person. Nothing herein shall be construed as a basis for the destruction of records of the arrest and prosecution of the person.

B. Nothing contained in this Part shall confer a right or an expectation of a right to participate in a job intervention program for any defendant. (Acts 2003, No. 803, § 1, eff. July 1, 2003.)

§ 571.50. Written guidelines.

A. Each judicial district that establishes a job intervention program shall adopt written policies and guidelines for the implementation of a probation program in accordance with this Part.

B. The policies and guidelines shall include provisions concerning the following:

(1) How to qualify the defendant.

(2) How to advise the defendant of the program if the court has reason to believe the defendant may benefit from participation in the program.

(3) The criteria to be used to select employers for participation in such intervention programs to be approved and ordered by the court, which shall include but shall not be limited to all of the following:

(a) A requirement that the employer register for the program with the district court with jurisdiction where the employer is located.

(b) Agreement by the employer to such terms as set forth by the district court as a condition for participation.

(c) A written statement from the employer that no worker will be displaced by this program. (Acts 2003, No. 803, § 1, eff. July 1, 2003.)

§ 571.51. Evaluation of program effectiveness.

Each judicial district shall evaluate the job intervention program effectiveness in writing. These evaluations shall be compiled annually and transmitted to the judicial administrator of the Supreme Court of Louisiana. (Acts 2003, No. 803, § 1, eff. July 1, 2003.)

§ 571.52. Record of participation.

A record of the fact that an individual has participated in a job intervention program shall be sent to the office of the attorney general and shall be made available upon request to any district attorney for the purpose of determining if an individual has previously participated in such a program. (Acts 2003, No. 803, § 1, eff. July 1, 2003.)

PART 9. POST-RELEASE FACILITIES.

§ 571.61. Post-Release Facilities pilot program; legislative findings; establishment; rules promulgation; reporting.

A. The legislature of Louisiana recognizes that almost all criminal offenders ultimately return to the community and that traditional institutional prisons fail to reform or rehabilitate, operating instead to increase the risk of continued criminal acts following release. It is therefore the intent of the legislature that the state of Louisiana shall, as a matter of policy, emphasize the utilization of nongovernmental organizations in the successful reintegration of formerly incarcerated persons into the community. The state of Louisiana shall strive to develop and implement a comprehensive program to provide necessary closed custodial confinement of frequent, dangerous offenders, but which will additionally establish, through nongovernmental organizations, programs to ensure the disciplined preparation of offenders for their responsible roles in the open community.

B. (1) In order to implement its policies and programs, the state of Louisiana, through the Department of Public Safety and Corrections, shall develop and maintain support for nongovernmental organizations to operate post-release facilities that shall include both residential and nonresidential facilities designed to facilitate the reintegration of the offender into the community.

(2) These facilities and nongovernmental organizations shall utilize the supporting resources of probation and parole services, the cooperation of personnel in the fields of welfare, health, education and employment and the participation of citizens of the state including the families of former offenders, in attempts to achieve increased public safety and to lower the rates of recidivism.

C. In order to accomplish this purpose, the Department of Public Safety and Corrections shall request, no later than February 1, 2005, proposals from nongovernmental organizations seeking to provide services as part of a pilot program designed to implement programs to operate post-release nonresidential facilities, which will facilitate the successful reintegration of offenders into the community. Any such program shall incorporate the use of nongovernmental organizations in the operation of post-release facilities. The secretary shall develop rules and regulations to commence the application process for nongovernmental organizations who are qualified to operate a post-release facility designed to assist offenders with reintegration into their communities. Such rules shall include criteria for selection of the nongovernmental organizations for purposes of the program, and criteria for objective evaluation of the program.

D. Upon review of all applications received, the Department of Public Safety and Corrections shall choose one applicant who will operate a Post-Release Facilities pilot program in an urban area, and one applicant who will operate a Post-Release Facilities pilot program in a rural area.

E. The provisions of this Part shall be effective upon the appropriation of the funds for such purpose.

F. The Department of Public Safety and Corrections shall report annually to the legislature on the progress of the program. (Acts 2004, No. 673, § 1, eff. Aug. 15, 2004.)

Editor’s Notes. — Acts 2004, No. 673, § 1, effective August 15, 2004, enacted Part IX of Chapter 4 of Title 15, comprised of R.S. 15:571.61.

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute deleted the hyphen in “non-governmental” throughout (A), (B)(1) and (2), and (C); and deleted the hyphen in “non-residential” throughout (A), (B)(1), and (C), as amended by Acts 2004, No. 673, § 1.

CHAPTER 5. REPRIEVE, PARDON, AND PAROLE.

PART 1. REPRIEVE AND PARDON.

Section

572. Powers of governor to grant reprieves and pardons; automatic pardon for first offender; payment of court costs required.

572.1. Board of Pardons; membership; domicile; session; quorum.

572.2. [Repealed.]

572.3. Powers of the board.

572.4. Board of Pardons; rules, regulations, and procedures; notice; restrictions on applications; time periods for additional review.

572.5. Information to be provided to Board of Pardons.

572.6. Finality of clemency determinations.

572.7. Representation of applicants before board; prohibitions.

572.8. Compensation for wrongful conviction and imprisonment; petition process; compensation; proof; assignment of powers and duties.

572.9. Avery C. Alexander Act; application process.

573. Sessions of Board of Pardons open.

573.1. Prohibited contact with Board of Pardons; penalties; public record.

573.2. Telephone communications by certain persons.

574. Adoption of rules by Board of Pardons.

574.1. Expenses of members of Board of Pardons; reimbursement.

PART 2. PAROLE.

(1) COMMITTEE ON PAROLE AND RULES OF PAROLE

574.2. Committee on parole, Board of Pardons; membership; qualifications; vacancies; compensation; domicile; venue; meetings; quorum; panels; powers and duties; transfer of property to board; representation of applicants before the board; prohibitions.

574.2.1. Prohibited contact with Board of Parole; penalties; public record.

574.3. Personnel and reports to be furnished by the Department of Public Safety and Corrections to the Board of Parole; reports to be provided to the Board of Pardons; intensive incarceration and intensive parole supervision program data compilation; annual report.

574.4. Parole; eligibility.

574.4.1. Parole consideration and hearings.

574.4.2. Decisions of committee on parole; nature, order, and conditions of parole; rules of conduct; infectious disease testing.

574.4.3. Parole requirements for certain sex offenders.

574.4.4. Parole; intensive parole supervision; eligibility.

574.4.5. Probation and parole processing fee.

574.5. Intensive incarceration and parole supervision of persons held by sheriff in Orleans Parish.

574.6. Parole term; automatic discharge.

574.7. Custody and supervision of parolees; modification or suspension of supervision; violation of conditions of parole; sanctions; alternative conditions; administrative sanctions.

574.8. Parole officers; powers of arrest; summary arrest and detention of parolees.

574.9. Revocation of parole for violation of condition; board panels; return to custody hearing; duration of reimprisonment and reparole after revocation; credit for time served; revocation for a technical violation.

574.10. Conviction of a felony while on parole.

574.11. Finality of board determinations; venue; jurisdiction and procedure; peremptive period; service of process.

574.12. Information as to offenders and ex-offenders; confidentiality.

574.13. General applicability; juveniles in correctional institutions excepted.

(2) OUT OF STATE PAROLEE SUPERVISION. [REPEALED.]

574.14. [Repealed.]

(3) VIOLATIONS OF MUNICIPAL ORDINANCES

574.15. Power of elected state, parochial, or municipal officials to parole persons arrested for violation of municipal ordinances.

574.16. Refusal to parole; penalty.

574.17. Kenner; power of elected municipal officials to parole or release persons in custody for violations of ordinances.

574.18. Prohibition of city council members to parole or release persons.

(4) MEDICAL PAROLE

574.20. Medical parole program; eligibility; revocation.

(5) PAROLE RISK ASSESSMENT PILOT PROGRAM

574.21. Parole risk assessment pilot program; statistical system; agency cooperation; rules promulgation.

574.22. [Repealed.]

(6) INTERSTATE COMPACT FOR ADULT OFFENDER SUPERVISION

574.31. Intent; purpose.

574.32. Definitions.

574.33. The Interstate Commission; membership; creation of the executive committee.

574.34. State Council.

574.35. Powers and duties of the Interstate Commission.

574.36. Organization and operation of the Interstate Commission.

574.37. Activities of the Interstate Commission.

574.38. Rulemaking functions of the Interstate Commission.

574.39. Oversight, enforcement, and dispute resolution by the Interstate Commission.

574.40. Finance.

574.41. Eligibility of compacting states, effective date, and amendment.

574.42. Withdrawal, default, termination, and judicial enforcement.

574.43. Severability and construction.

574.44. Binding effect of compact and other laws.

574.45. Interstate transfer or travel of parolees or probationers; fees.

PART 1. REPRIEVE AND PARDON.

§ 572. Powers of governor to grant reprieves and pardons; automatic pardon for first offender; payment of court costs required.

A. The governor may grant reprieves to persons convicted of offenses against the state and, upon recommendation of the Board of Pardons as hereinafter provided for by this Part, may commute sentences, pardon those convicted of offenses against the state, and remit fines and forfeitures imposed for such offenses. Notwithstanding any provision of law to the contrary, the governor shall not grant any pardon to any person unless that person has paid all of the court costs which were imposed in connection with the conviction of the crime for which the pardon is to be issued.

B. (1) A first offender never previously convicted of a felony shall be pardoned automatically upon completion of his sentence without a recommendation of the Board of Pardons and without action by the governor.

(2) No person convicted of a sex offense as defined in R.S. 15:541 or determined to be a sexually violent predator or a child predator under the provisions of R.S. 15:542.1 et seq. shall be exempt from the registration requirements of R.S. 15:542.1 et seq., as a result of a pardon under the provisions of this Subsection.

(3) Notwithstanding any provision of law to the contrary, no pardon shall be issued to a first offender unless that person has paid all of the court costs which were imposed in connection with the conviction of the crime for which the pardon is to be issued.

C. For the purposes of this Section, “first offender” means a person convicted within this state of a felony but never previously convicted of a felony within this state or convicted under the laws of any other state or of the United States or of any foreign government or country of a crime which, if committed in this state, would have been a felony, regardless of any previous convictions for any misdemeanors. Convictions in other jurisdictions which do not have counterparts in this state will be classified according to the laws of the jurisdiction of conviction.

D. On the day that an individual completes his sentence the Division of Probation and Parole of the Department of Corrections, after satisfying itself that (1) the individual is a first offender as defined herein and (2) the individual has completed his sentence shall issue a certificate recognizing and proclaiming that the petitioner is fully pardoned for the offense, and that he has all rights of citizenship and franchise, and shall transmit a copy of the certificate to the individual and to the clerk of court in and for the parish where the conviction occurred. This copy shall be filed in the record of the proceedings in which the conviction was obtained. However, once an automatic pardon is granted under the provisions of this Section, the individual who received such pardon shall not be entitled to receive another automatic pardon.

E. Notwithstanding any provision herein contained to the contrary, any person receiving a pardon under the provisions of Subparagraph (1) of Paragraph (E) of Section 5 of Article IV of the Louisiana Constitution of 1974 and this Section may be charged and punished as a second or multiple offender as provided in R.S. 15:529.1. (Amended by Acts 1968, No. 186, § 1; Acts 1975, 1st Ex. Sess., No. 17, § 1, eff. Jan. 28, 1975; Acts 1975, No. 593, § 1, eff. July 1, 1975; Acts 2003, No. 821, § 1, eff. Aug. 15, 2003; Acts 2003, No. 1145, § 1, eff. Aug. 15, 2003.)

2003 Amendments. — Acts 2003, No. 821, § 1, effective August 15, 2003, added (B)(2).

Acts 2003, No. 1145, § 1, effective August 15, 2003, added “payment of court costs required” in the section heading; added the second sentence in (A); added the second sentence in (B).

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “R.S. 15:541” for “R.S. 15:541(14.1)” in (B)(2).

CROSS REFERENCES

Louisiana Law. — Parole; intensive parole supervision; eligibility, see La. R.S. 15:574.4.4.

Transfer of agencies to Department of Public Safety and Corrections, see La. R.S. 36:409.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Weapons

••• Possession

•••• General Overview. — La. R.S. 14:95.1, which criminalizes a defendant’s conduct, and La. R.S. 15:572, which directs the Department of Corrections to inform a pardonee of his pardon and that his citizenship has been restored, are not in conflict. State v. West, 754 So. 2d 408, 2000 La. App. LEXIS 296 (Mar. 1, 2000).

Defendant who received a letter advising him of a full automatic pardon was still a convicted felon for purposes of possessing a firearm, pursuant to La. Rev. Stat. Ann. § 14:95.1. State v. West, 754 So. 2d 408, 2000 La. App. LEXIS 296 (Mar. 1, 2000).

• Bail

•• Forfeitures. — Where the acting governor ordered the remitter of a forfeited criminal bond, in violation of the provisions of La. Const. 1921, art. V, § 10 (now La. Const. art. IV, § 5), and La. Rev. Stat. Ann. § 15:572, there was no ministerial duty on the part of a police jury to pay the amount claimed by the surety on the bond. State ex rel. Summit Fidelity & Surety Co. v. Police Jury of Rapides Parish, 131 So. 2d 623, 1961 La. App. LEXIS 1254 (June 19, 1961).

• Guilty Pleas

•• Knowing & Intelligent Requirement. — Defendant knowingly and voluntarily entered his guilty plea, and the repeal in 1979 of former La. Rev. Stat. Ann. § 15:571.7 did not operate to deprive defendant of any statutory or constitutional right; defendant had the similar provisions available in La. Rev. Stat. Ann. § 15:572. State v. Dunn, 408 So. 2d 1319, 1982 La. LEXIS 9882 (Jan. 25, 1982).

• Sentencing

•• Guidelines

••• Adjustments & Enhancements

•••• Criminal History

••••• Prior Felonies. — Trial court did not err in granting a State’s motion to reconsider defendant’s suspended sentence and in resentencing defendant pursuant to the provisions of La. Code Crim. Proc. Ann. art. 893(A) where defendant pled guilty to possession of marijuana with intent to distribute because a prior felony conviction prohibited suspension of defendant’s sentence even though she had received an automatic pardon pursuant to La. Const. art. IV, § 5(E)(1) and La. Rev. Stat. Ann. § 15:572(B), and the automatic, first offender pardon established by La. Const. art. 4, § 5(E)(1) was not equivalent to a full executive pardon. State v. Derouin, 778 So. 2d 1186, 2001 La. App. LEXIS 85 (Jan. 31, 2001).

••••• Three Strikes. — The contention of a defendant sentenced as a multiple offender to life imprisonment following a conviction for simple possession of cocaine, that his counsel was ineffective for not advising the sentencing court that defendant was pardoned for a forcible rape conviction, one of the enumerated prior convictions in a multiple bill, was without merit; the court explained that under La. Rev. Stat. Ann. § 15:572(E), a person who had been granted a pardon could be charged as a multiple offender. State v. Lee, 735 So. 2d 715, 1999 La. App. LEXIS 766 (Mar. 24, 1999), writ denied by La. 99-1022, 747 So. 2d 1115, 1999 La. LEXIS 2906 (La. Sept. 24, 1999).

• Postconviction Proceedings

•• Clemency. — Convicted felon was permitted to serve as the executor of a parent’s estate because a first felony conviction was automatically pardoned when the sentence was served, and testimony about alleged theft and drug use did not prove a bad moral character. Succession of Bernstine, 879 So. 2d 411, 2004 La. App. LEXIS 1780 (July 7, 2004).

Where defendant received a pardon as a first-time felony offender, under La. Rev. Stat. Ann. § 15:572, his conviction for attempted possession of a firearm by a convicted felon was affirmed on the grounds that he was not protected from prosecution for the offense because the legislature limited the rights of citizenship that were restored and that he failed to produce any evidence to support his defense of mistake of law. State v. Riser, 704 So. 2d 946, 1997 La. App. LEXIS 2834 (Dec. 12, 1997).

The only limitation on the Governor’s commutation power is that he act pursuant to a written recommendation of commutation signed by any two of the following: the lieutenant governor, the attorney general, and the presiding judge of the court before which the conviction was obtained (now the Board of Pardons); once this recommendation is received, the Governor has unlimited discretionary power to commute an applicant’s sentence. Gaillard v. Cronvich, 263 LA. 750, 269 So. 2d 231, 1972 La. LEXIS 5423 (Nov. 6, 1972).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Officers employed by the following agencies would be classified as “peace officers” within the meaning and intent of La. R.S. 40:2402 and as such must complete the basic law enforcement training course as defined in La. R.S. 40:2405 if employed after January 1, 1983. Wildlife & Fisheries Agents, Capitol Police, Airport Security Officers, Levee Board Police in the Ponchartrain, Orleans & Jefferson Levee Districts, Airport Security Officers, New Orleans Harbor Police, Campus Police, Department of Agriculture Brand Commission Officers, Department of Public Safety Security Personnel, Mississippi River Bridge Police, District Attorneys Investigators, State Fire Marshals, Louisiana State Park Rangers, Alcohol Beverage Control Board Officers., OPINION No. 82-1125, La. Atty. Gen. Op. No. 1982-1125; 1982 La. AG LEXIS 49.

R.S. 15:572 et seq, Act 490, Art 4, Sec. 5(E), OPINION No. 82-419, La. Atty. Gen. Op. No. 1982-419; 1982 La. AG LEXIS 558.

A governor’s pardon erases the guilt of the offender, restores him to the status of innocence, and restores both rights & privileges. The automatic first felony offender pardon is a rehabilitative provision, restoring the offender’s rights which maybe reasonably and legitimately limited by the legislature, and not erasing the fact of the conviction., OPINION No. 83-805, La. Atty. Gen. Op. No. 1983-805; 1983 La. AG LEXIS 200.

A first offender, not pardoned by the governor, upon completion of sentence, does not have the right to carry a firearm automatically restored to him under La. R.S. 15:572(D)(2). If he is fully pardoned by the governor, though, he would have this right automatically restored under that statute., OPINION NUMBER 92-654, La. Atty. Gen. Op. No. 1992-654; 1992 La. AG LEXIS 545.

R.S. 15:572, OPINION NUMBER 94-261, La. Atty. Gen. Op. No. 1994-261; 1994 La. AG LEXIS 310.

While there is no state law prohibiting employment of a felon as a guard at a detention facility, this restriction may be a job specification. OPINION NUMBER 94-567, La. Atty. Gen. Op. No. 1994-567; 1994 La. AG LEXIS 636.

The automatic first offender felony pardon does not erase the fact of conviction for purposes of R.S. 44:9 or C.Cr.P. Art. 893., OPINION No. 95-293, La. Atty. Gen. Op. No. 1995-293; 1995 La. AG LEXIS 296.

The Riverboat Gaming Enforcement Division of the Louisiana State Police is prohibited by law, La. R.S. § 4:536, from issuing licenses or permits to persons convicted of offenses punishable by more than one year imprisonment. Automatic first offender felony pardons under Const. Article 4 § 5(E)(1), convictions set aside pursuant to C.Cr.P. Article 893 and expungements do not affect the legality or historical fact of a conviction. Only a full pardon rendered by the Governor or President has the legal effect of restoring a person to the status of innocence., OPINION NUMBER 95-198, La. Atty. Gen. Op. No. 1995-198; 1995 La. AG LEXIS 362.

The Governor may, in effect, prevent a felony offender from regaining firearm privileges by doing one of two things: 1) refusing to grant a pardon, expungement or restoration of civil rights, or 2) expressly stipulating in the pardon that the offender shall not regain firearm rights., Opinion No. 98-394, La. Atty. Gen. Op. No. 1998-394; 1998 La. AG LEXIS 457.

While there is no state law prohibiting employment of a felon as a guard at a detention facility, this restriction may be a job specification., OPINION NUMBER 99-138, La. Atty. Gen. Op. No. 1999-138; 1999 La. AG LEXIS 156.

Judges have absolute immunity in all aspects of his judicial role, while prosecutors are only afforded qualified immunity unless their act deals with pursuing a criminal prosecution. Also, first offender pardons do not erase the fact of a conviction and subsequently the person will still be subjected to certain restrictions imposed by the legislature. Finally, there is no constitutional or statutory requirement that defendants be notified of all effects a plea of guilty will provide, including the requirement of approval by a district judge and the district attorney to be allowed employment in a Class B Day Care Facility., Opinion No. 01-0245, La. Atty. Gen. Op. No. 2001-0245; 2001 La. AG LEXIS 406.

Judges have absolute immunity in all aspects of his judicial role, while prosecutors are only afforded qualified immunity unless their act deals with pursuing a criminal prosecution. Also, first offender pardons do not erase the fact of a conviction and subsequently the person will still be subjected to certain restrictions imposed by the legislature. Finally, there is no constitutional or statutory requirement that defendants be notified of all effects a plea of guilty will provide, including the requirement of approval by a district judge and the district attorney to be allowed employment in a Class B Day Care Facility., Opinion No. 01-0245, La. Atty. Gen. Op. No. 2001-0245; 2001 La. AG LEXIS 440.

Consistent with previous La. Atty. Gen. Op. No. 95-293, both La. R.S. 44:9 and C. Cr. P. Art 893 confirm the expungement of one’s record following a first felony offender pardon is not a guaranteed right, but instead is a privilege left to the discretion of the court. An offender convicted of Contributing to the Delinquency of a minor, who has received his automatic pardon, is not permitted this privilege., Opinion 01-49, La. Atty. Gen. Op. No. 2001-49; 2001 La. AG LEXIS 488.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1986-1987: A Faculty Symposium: Criminal Procedure. 48 La. L. Rev. 257 (November, 1987).

Article: Executive Clemency, First-Offender Pardons; Automatic Restoration of Rights. 62 La. L. Rev. 49 (Fall, 2001).

§ 572.1. Board of Pardons; membership; domicile; session; quorum.

A. (1) (a) The Board of Pardons shall consist of five members, who shall be appointed by the governor to serve terms concurrent with the governor making the appointments, or until their successors are appointed and take office.

(b) Beginning with appointments made to the board, or appointments to fill a vacancy on the board, which occur after August 15, 2010, at least one of the members shall be appointed from a list of names submitted by any victim’s rights advocacy organization which is recognized as a nonprofit with the Internal Revenue Service, incorporated or organized in the state of Louisiana and in good standing, and does not engage in political activity, with each organization submitting a list of three names; however, no person nominated by any victim’s rights advocacy organization shall be appointed to serve as a member of the board who has previously been confirmed by the Senate and has served as a member of the board.

(c) All members shall possess not less than five years actual experience in the field of penology, corrections, law enforcement, sociology, law, education, social work, medicine, or a combination thereof. The provisions of this Subparagraph shall not apply to any person serving as a member of the board on August 1, 2012.

(d) All appointments shall be subject to confirmation by the Senate. The governor shall designate the chairman of the board.

(2) In addition to the five members appointed by the governor, an ex officio member shall serve on the board pursuant to Subsection G of this Section.

B. The domicile of the board shall be in the city of Baton Rouge, and the board shall establish its office at its domicile, but may hold meetings at other places within the state.

C. The board shall meet on regularly scheduled dates determined by it, and at such other times as the chairman may determine are necessary for the purpose of reviewing and taking action on applications for pardons pending before it and to transact such other business as it deems necessary.

D. The board shall select a vice chairman from its membership and shall select and fix the salary of an executive secretary, who need not be a member of the board, and who shall serve at the pleasure of the board. All meetings of the board shall be open to the public.

E. Four members of the board shall constitute a quorum for the transaction of business, and all actions of the board shall require the favorable vote of at least four members of the board.

F. Each member of the board, except for the ex officio member, shall devote full time to the duties of his office, and shall be prohibited from holding any elective, appointive, or public employment; or from engaging in any private business or employment which is in conflict with his duties as a member of the board.

G. (1) If a clemency applicant is incarcerated at the time of his application for pardon or commutation of sentence, the warden, or in his absence the deputy warden, of the correctional facility in which the offender is incarcerated shall be an ex officio member of the board. When the offender is housed in a local correctional facility and the warden or deputy warden of that facility is not able to attend the offender’s pardon hearing, the warden, or in his absence the deputy warden, of the state correctional facility with regional responsibility for the local correctional facility where the offender is housed may serve as an ex officio member.

(2) The ex officio member shall not be a voting member and shall not be counted or permitted to be counted for purposes of the number of members necessary to take board action or the number of members necessary to establish a quorum. In all other respects, the ex officio member shall have all the duties, authority, and requirements of any other board member. (Amended by Acts 1968, No. 190, § 1; Acts 1975, No. 593, § 1, eff. July 1, 1975; Acts 1979, No. 490, § 1; Acts 1995, No. 1150, § 1; Acts 1997, No. 828, § 1, eff. Aug. 15, 1997; Acts 2008, No. 182, § 1, eff. Aug. 15, 2008; Acts 2010, No. 961, § 1, eff. Aug. 15, 2010; Acts 2011, No. 153, § 1, eff. Aug. 15, 2011; Acts 2012, No. 714, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 714 added the (A)(1)(a), (A)(1)(b), and (A)(1)(d) designations; inserted (A)(1)(c); and made stylistic changes.

2011 Amendments. — The 2011 amendment by No. 153 added the (A)(1) designation; substituted “five members” for “five electors” in (A)(1); added (A)(2); added “except for the ex officio member” in (F); and added (G).

2010 Amendments. — The 2010 amendment by No. 961, in (A), substituted “August 15, 2010, at least one of the members shall be appointed from a list of names submitted by any victim’s rights advocacy organization which is recognized as a nonprofit with the Internal Revenue Service, incorporated or organized in the state of Louisiana and in good standing, and does not engage in political activity, with each organization submitting a list of three names” for “August 15, 2008, at least one of the members shall be appointed from a list of three names submitted by the membership of Victims and Victims and Citizens Against Crime, Inc.” and added the second sentence.

2008 Amendments. — Acts 2008, No. 182, § 1, effective August 15, 2008, substituted “Beginning with appointments ... shall be appointed” for “At least one of the members may be appointed” in (A).

Quoted Statutory Material. — Acts 2012, No. 714, §§ 4 through 7, provide that “Effective August 1, 2012, the Board of Pardons functioning as the committee on parole shall be the successor to, and shall assume control of, the affairs of the Board of Parole.

“All administrative rules and regulations adopted by the Board of Parole shall be considered valid and remain in effect until amended or repealed by the committee on parole. Furthermore, the Board of Pardons functioning as the committee on parole shall adopt all rules necessary to implement the provisions of this Act [Acts 2012, No. 714] no later than August 1, 2013.

“Effective August 1, 2012, all powers, duties, functions, and responsibilities of the Board of Parole are hereby transferred to and shall be performed and exercised by the committee on parole. In addition, all of the obligations of the Board of Parole are transferred to the committee on parole. Upon the transfer of the powers, duties, functions, and responsibilities provided by this Section, any pending or unfinished business of the Board of Parole shall become the business of and be completed by the committee on parole with the same power and authority as the entity from which the functions are transferred.

“Any reference in rules, laws, and documents to or any designation by any law or contract or other document of the Board of Parole shall be deemed to refer to the committee on parole provided that, to the extent necessary to prevent the impairment of the contractual obligations of any entity heretofore existing or of the state, the existence, organization, and functions of any such entity shall be excluded from the provisions of this Section. Any legal proceeding to which the Board of Parole is a party and which is filed, initiated, or pending before any court on August 1, 2012, and all documents involved in or affected by the legal proceeding, shall retain their effectiveness and shall be continued in the name of the committee on parole. All further legal proceedings and documents in the continuation, disposition, and enforcement of the legal proceeding shall be in the name of the committee on parole, and the committee shall be substituted for the Board of Parole without the necessity for amendment of any document. The committee on parole shall be the successor in every way to the Board of Parole, including all of the obligations and debts of the Board of Parole.”

ADMINISTRATIVE LAW & DECISIONS

Administrative Code. — Applications > General. LAC 22::V.101 .

Attorney General. — Member of the Board of Pardons who qualifies to run for political office must resign his or her position with the Board. R.S. 15:572.1 (F), Opinion No. 82-681, La. Atty. Gen. Op. No. 1982-681; 1982 La. AG LEXIS 251.

Louisiana Board of Pardons must make its voting sheet, indicating its decision on clemency in a particular case, accessible to the public under the Louisiana Public Records Law. Opinion No. 82-392, La. Atty. Gen. Op. No. 1982-392; 1982 La. AG LEXIS 569.

No authority for member of Board of Pardons to take leave without pay in order to run for public office. R.S. 15:572.1, Opinion No. 82-681-A, La. Atty. Gen. Op. No. 1982-681; 1983 La. AG LEXIS 668.

R.S. 42:63(E); R.S. 15:572.1, Opinion No. 84-963, La. Atty. Gen. Op. No. 1984-963; 1984 La. AG LEXIS 122.

An individual who is a member of the State Board of Pardons shall be prohibited from any public employment. Opinion No. 96-384, La. Atty. Gen. Op. No. 1996-384; 1996 La. AG LEXIS 450.

Member of Board of Pardons is prohibited from engaging in any private business or employment which is in conflict with his duties as member of the board. Opinion No. 97-340, La. Atty. Gen. Op. No. 1997-340; 1997 La. AG LEXIS 266.

§ 572.2. [Repealed.]

Repealed by Acts 2012, No. 714, § 3, effective August 1, 2012. This section was derived from Acts 1975, No. 593, § 2, eff. July 1, 1975; Acts 1991, No. 1012, § 1; Acts 2011, No. 153, § 1, eff. Aug. 15, 2011.

§ 572.3. Powers of the board.

In addition to the other powers, duties, and functions set forth in this Part, the board may:

(1) Adopt rules and regulations necessary to carry out the provisions of this Part and its duties and functions in connection therewith.

(2) Employ a staff, including such administrative, clerical and legal personnel, and other professional personnel with training or past experience in criminology or related fields such as sociology, psychology, or psychiatry, as it finds are necessary to effectuate its purposes, powers, and duties. The board shall fix the compensation and duties of its staff, in conformity with applicable civil service and other laws.

(3) Do such other things as are necessary to carry out its powers, duties, and functions.

(4) Sanction the applicant’s disorderly, threatening, or insolent behavior, or use of insulting, abusive, or obscene language or written communication in connection with the application before the board. A decision to sanction may result in the immediate termination of the proceedings and a recommendation against the relief sought by the applicant. The applicant shall be informed of the sanction at the commencement of the proceedings. (Added by Acts 1975, No. 593, § 2, eff. July 1, 1975; Acts 1997, No. 1196, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Once parole has been revoked, the Louisiana Board of Parole does not have discretion to re-parole and Impact violator at anytime. The IMPACT violator must first serve the mandatory minimum sentence provided in La. R.S. 15:574.4(A)(1) prior to being eligible for parole., OPINION No. 92-322, La. Atty. Gen. Op. No. 1992-322; 1992 La. AG LEXIS 241.

§ 572.4. Board of Pardons; rules, regulations, and procedures; notice; restrictions on applications; time periods for additional review.

A. Written rules, regulations and procedures for consideration or clemency applications shall be adopted by the Board of Pardons by January 1, 1980. Such rules, regulations and procedures shall be adopted in accordance with the procedures of R.S. 49:953(A)(1) and (2) and shall become effective upon approval of the governor.

B. (1) Before considering the application for pardon of any person the board shall give written notice of the date and time at which the application will be heard and considered, at least thirty days prior to the hearing, to the following:

(a) The district attorney, the sheriff of the parish in which the applicant was convicted, and in Orleans Parish, the superintendent of police.

(b) The applicant.

(c) The victim or the spouse or next of kin of a deceased victim. The notice is not required when the victim, or the spouse or next of kin of a deceased victim, advises the board in writing that such notification is not desired. The notice shall advise the victim, or the spouse or next of kin of a deceased victim, of their rights with regard to the hearing.

(d) Any other interested person on whose behalf a written request for such notification has been made by any other person who has a right, under law, to present testimony.

(e) Repealed by Acts 1999, No. 448, § 2.

(2) The victim, or the spouse or next of kin of a deceased victim, shall be allowed to testify at the hearing. The victim, or the spouse or next of kin of a deceased victim, shall be allowed to testify directly, or in rebuttal to testimony or evidence offered by or on behalf of the offender, or both.

(3) The district attorney and any other persons who desire to do so shall be given a reasonable opportunity to attend the meeting and be heard.

C. Before setting a hearing on an application for pardon or commutation of sentence, notice of application to the board for clemency or commutation of sentence shall be published on three separate days within a thirty-day period of time, without cost to the state, in any newspaper recognized, at any time during the six-month period prior to or following the publication of the first notice, as the official journal of the governing authority of the parish where the offense occurred for which the person was convicted.

D. Notwithstanding any provisions of law to the contrary, any applicant who has been sentenced to life imprisonment shall not be eligible to apply to the board for a pardon or commutation of sentence for a period of fifteen years after being sentenced by the trial court. If the application is denied, the applicant shall be notified in writing of the reason for the denial and thereafter may file a new application to the board no earlier than seven years from the date of action by the board. A third application shall not be filed earlier than five years from the date of action taken by the board on the second application. Any subsequent applications shall not be filed earlier than five years after the immediately preceding action taken by the board. However, the provisions of this Subsection shall not apply when the board determines that new and material evidence that, notwithstanding the exercise of reasonable diligence by the applicant, was not discovered before or during his trial, is available, and if it had been introduced at the trial, it would probably have changed the verdict or judgment of guilty. (Added by Acts 1975, No. 593, § 2, eff. July 1, 1975; amended by Acts 1979, No. 490, § 1; Acts 1986, No. 402, § 1; Acts 1986, No. 369, § 1; Acts 1988, No. 381, § 1; Acts 1990, No. 535, § 1; Acts 1997, No. 822, § 1; Acts 1997, No. 828, § 1; Acts 1999, No. 448, §§ 1, 2; Acts 2004, No. 331, § 1, eff. Aug. 15, 2004.)

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute, in the section heading, deleted “to district attorneys and sheriffs, applicants, injured victim, spouse, or next of kin of injured or deceased victim, and other interested persons; publication of notice of intent,” and deleted “of certain inmates” following “restrictions on applications,” as amended by Acts 2004, No. 331, § 1.

2004 Amendments. — Acts 2004, No. 331, § 1, effective August 15, 2004, in (D), substituted “seven years” for “six years,” substituted the first occurrence of “five years” for “three years,” and substituted the second occurrence of “five years” for “two years.”

1999 Amendments. — Acts 1999, No. 448, § 1, effective August 15, 1999, rewrote (B)(1)(c), which read: “A victim who has been physically or psychologically injured by the applicant, and the victim’s spouse or next of kin, unless the injured victim or his spouse or next of kin advises the board in writing that such notification is not desired”; rewrote (B)(1)(d), which read “The spouse or next of kin of a deceased victim when the offender responsible for the death is the applicant, unless the spouse or next of kin advises the board in writing that such notification is not desired”; rewrote (B)(2), which read: “The district attorney, injured victim, spouse or next of kin, and any other persons who desire to do so shall be given a reasonable opportunity to attend the meeting and be heard”; added (B)(3).

Acts 1999, No. 448, § 2, effective August 15, 1999, repealed former subparagraph (B)(1)(e), which read: “Any other interested persons.”

ADMINISTRATIVE LAW & DECISIONS

Administrative Code. — Applications > Discretionary Powers of the Board. LAC 22::V.105.

Applications > Filing Procedure. LAC 22::V.103.

Applications > General. LAC 22::V.101.

Applications > Hearing Granted. LAC 22::V.109.

Attorney General. — R.S. 15:572 et seq., Act 490, Art 4, Sec. 5(E), OPINION No. 82-419, La. Atty. Gen. Op. No. 1982-419; 1982 La. AG LEXIS 558.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Executive Clemency, First-Offender Pardons; Automatic Restoration of Rights. 62 La. L. Rev. 49 (Fall, 2001).

§ 572.5. Information to be provided to Board of Pardons.

Upon request of the Board of Pardons, the Department of Corrections and the Department of Public Safety shall provide the Board of Pardons with such records of the fact and circumstances of the offense for which the person applying for a pardon was convicted, the offender’s past criminal record, his social history, the prison record, and the physical, mental, or psychiatric condition of the person applying for a pardon, and any other records or other reports that may be requested. (Added by Acts 1975, No. 593, § 2, eff. July 1, 1975.)

§ 572.6. Finality of clemency determinations.

No person shall have a right of appeal from a decision of the board of pardons or the governor regarding clemency. (Added by Acts 1979, No. 490, § 1.)

JUDICIAL DECISIONS

INDEX
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CRIMINAL LAW & PROCEDURE

• Postconviction Proceedings

•• Clemency. — A prisoner who claimed that the denial of his application for a pardon was due to the receipt by the pardon board of erroneous information had no cause of action for review because a prisoner who was properly convicted had no right to a pardon. Von Scheppf v. Louisiana Bd. of Pardons, 536 So. 2d 528, 1988 La. App. LEXIS 2388 (Nov. 22, 1988).

•• Imprisonment. — Under La. Rev. Stat. Ann. § 15:572.6, no person shall have a right of appeal from a decision of the board of pardons or the governor regarding clemency. Richey v. Hunter, 407 So. 2d 427, 1981 La. App. LEXIS 5523 (Nov. 23, 1981).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 15:572 et seq, Act 490, Art 4, Sec. 5(E), OPINION No. 82-419, La. Atty. Gen. Op. No. 1982-419; 1982 La. AG LEXIS 558.

§ 572.7. Representation of applicants before board; prohibitions.

A. (1) The following persons shall not represent any person, directly or indirectly, for compensation before the board:

(a) The executive counsel to the governor.

(b) The executive secretary to the governor.

(c) Any member of the immediate staff of the governor.

(d) Any member of a law firm, law partnership, or law corporation of which a member, associate, or partner is the executive counsel to the governor, the executive secretary to the governor, or a member of the immediate staff of the governor.

(2) If an executive counsel, executive secretary, or member of the immediate staff of the governor violates the provisions of this Section, such person shall forfeit the office or position held and all emoluments of the office or position. In addition, if a member of a law firm, partnership, or corporation of which such a person is a member, associate, or partner violates the provisions of this Section, the office or position held with the governor and all emoluments of said office or position shall be forfeited. (Added by Acts 1980, No. 755, § 1, eff. April 1, 1981.)

§ 572.8. Compensation for wrongful conviction and imprisonment; petition process; compensation; proof; assignment of powers and duties.

A. A petitioner is entitled to compensation in accordance with this Section if he has served in whole or in part a sentence of imprisonment under the laws of this state for a crime for which he was convicted and:

(1) The conviction of the petitioner has been reversed or vacated; and

(2) The petitioner has proven by clear and convincing scientific or non-scientific evidence that he is factually innocent of the crime for which he was convicted.

B. For the purposes of this Section, “factual innocence” means that the petitioner did not commit the crime for which he was convicted and incarcerated nor did he commit any crime based upon the same set of facts used in his original conviction.

C. All petitions for compensation as provided in this Section shall be filed in the district court in which the original conviction was obtained, hereinafter referred to as “the court”, and shall be governed by procedures outlined herein and randomly re-allotted by the court.

D. The court shall render a final decision on all petitions for compensation filed in accordance with the provisions of this Section and shall be tried by the judge alone. The court may consider any relevant evidence regardless of whether it was admissible in, or excluded from, the criminal trial in which the petitioner was convicted.

E. The attorney general shall represent the state of Louisiana in these proceedings. The court shall serve a copy of any petition filed pursuant to this Section upon the attorney general and the district attorney of the parish in which the conviction was obtained and upon the court that vacated or reversed the petitioner’s conviction or upon the pardon board if the conviction was vacated through executive clemency within fifteen days of receiving such petition. Upon receipt of the petition and of confirmation of service on the attorney general’s office, the court shall ask the state, through the attorney general’s office, to respond to the petition within forty-five days of service of the petition. A maximum of two extensions of thirty days may be granted by the court upon written request by the state for cause shown. The court shall set a hearing within forty-five days of the attorney general’s response. Unless otherwise provided herein, the Louisiana rules of evidence shall apply.

F. The petition shall contain a recitation of facts necessary to an understanding of the petitioner’s innocence that is supported by either the opinion or order vacating the conviction and sentence and/or by the existing court record of the case. Specific citations for each fact tending to show innocence shall be made to the existing record.

G. The petitioner shall attach to the petition:

(1) A copy of the judgment, opinion, or pardon that vacated the petitioner’s conviction and sentence.

(2) A copy of the verdict of acquittal or of the entry of an order of nolle prosequi, or other action of the state declining to re-prosecute the petitioner.

(3) A record from the Department of Public Safety and Corrections of the time the petitioner spent in the custody of the Department of Public Safety and Corrections.

H. (1) After a contradictory hearing with the attorney general, the court shall render a decision as soon as practical. If, from its findings of fact, the court determines that the petitioner is entitled to compensation because he is found to be factually innocent of the crime of which he was convicted, it shall determine the compensation due in accordance with the provisions of this Section, and it shall order payment to the petitioner from the Innocence Compensation Fund which shall be created specifically for the administration of awards under this Section.

(2) Compensation shall be calculated at a rate of twenty-five thousand dollars per year incarcerated not to exceed a maximum total amount of two hundred fifty thousand dollars for the physical harm and injury suffered by the petitioner to be paid at a rate of twenty-five thousand dollars annually. As compensation for the loss of life opportunities resulting from the time spent incarcerated, the court shall also review requests for payment and order payment, not to exceed eighty thousand dollars, which the court finds reasonable and appropriate from the Innocence Compensation Fund to:

(a) Pay the costs of job-skills training for three years.

(b) Pay for appropriate medically necessary medical and counseling services for six years to the petitioner at a mutually agreed upon location at no charge to the petitioner, but only if such services are not available from a state or other public facility, clinic, or office that is reasonably accessible to the petitioner.

(c) (i) Provide expenses for tuition and fees at any community college or unit of the public university system of the state of Louisiana.

(ii) State aid in accordance with this Subparagraph shall include assistance in meeting any admission standards or criteria required at any of the applicable institutions, including but not limited to assistance in satisfying requirements for a certificate of equivalency of completion of secondary education and assistance in completing any adult education program or courses.

(iii) The right to receive aid in accordance with this Subparagraph shall be for ten years after the release of a petitioner who qualifies for aid. State education aid shall continue for up to a total of five years of aid when initiated within the ten-year period or until the degree or program for which the petitioner is authorized is completed, whichever is less, as long as the petitioner makes satisfactory progress in the courses or program in which he is enrolled. Aid shall be available for completion of any degree or program which the petitioner chooses and which is available from the applicable institutions.

(3) In determining the compensation owed to the petitioner, the court may not deduct any expenses incurred by the state or any of its political subdivisions in connection with the arrest, prosecution, conviction, and imprisonment of the petitioner for a crime of which the board finds he was factually innocent, including expense for food, clothing, shelter, and medical services.

(4) A petitioner shall not be entitled to compensation for any portion of a sentence in prison during which he was also serving a concurrent sentence for the conviction of another crime.

I. Any petitioner claiming compensation in accordance with this Section based on a disposition enumerated in Paragraph (A)(1) of this Section that occurs on or after September 1, 2005, shall file a petition within two years from the date on which the conviction was reversed or vacated.

J. Any petitioner claiming compensation in accordance with this Section and based on a disposition enumerated in Paragraph (A)(1) of this Section that occurred prior to September 1, 2005, shall file a petition on or before September 1, 2008, or be forever barred from filing a petition.

K. This Section shall apply to all petitions for compensation from petitioners who have been convicted of and imprisoned for crimes of which they are factually innocent. Petitions which are predicated on convictions involving willful misconduct on the part of state actors are not limited to the recovery provided in this Section.

L. The following shall not be a bar to a petition brought pursuant to this Section:

(1) The judgment of conviction in the trial that resulted in the petitioner’s imprisonment.

(2) An indictment, information, complaint, or other formal accusation.

M. Any finding by the court shall be inadmissible in any judicial proceeding and shall not form the basis for any cause of action by the petitioner or any other person.

N. (1) There is hereby established a special fund in the state treasury to be known as the Innocence Compensation Fund, hereinafter referred to as the “fund”. The fund shall be administered by the Louisiana Commission on Law Enforcement and Administration of Criminal Justice. The source of monies for the fund shall be appropriations, donations, grants, and other monies which may become available for the purposes of the fund. Any judgment rendered pursuant to this Section shall be payable only from the fund established herein. No state agency, political subdivision, constitutional office, nor employee thereof shall be liable for any payment ordered pursuant to this Section.

(2) The monies in the fund shall be subject to appropriation and may only be used as provided in Paragraph (3) of this Subsection. The monies in the fund shall be invested by the treasurer in the same manner as monies in the state general fund, and interest earnings shall be deposited in and credited to the fund. All unexpended or unencumbered monies remaining in the fund at the end of the fiscal year shall remain to the credit of the fund.

(3) Monies appropriated from the fund shall be used exclusively by the court to compensate petitioners who are found to be factually innocent of the crime of which convicted, as provided in Subsection A of this Section.

O. In the event that compensation is awarded to a petitioner pursuant to this Section in the amount in excess of one hundred thousand dollars, the court may fund on behalf of such petitioner an annuity contract to be secured by the petitioner, provided that:

(1) Such contract shall only be secured from an insurance company licensed in accordance with the laws of the state of Louisiana whose claims-paying ability is rated as superior or excellent by at least two nationally recognized rating services; and

(2) The contract, by its terms, cannot be sold, transferred, assigned, discounted, or used as security for a loan; and

(3) The contract provides for survivors benefits; and

(4) The remainder of the compensation awarded shall be distributed evenly over a period of five years.

P. The court shall annually prepare and submit a report for the prior calendar year to the judicial administrator of the Louisiana Supreme Court, on or before the first day of March, commencing in 2008, including the number of awards and the total amount of funds distributed in accordance with this Section. The judicial administrator of the Louisiana Supreme Court shall annually prepare and submit a report for the prior calendar year to the governor and legislature, on or before the first day of April, commencing in 2008, including the number of awards and the total amount of funds distributed in accordance with this Section.

Q. Any petitioner who has been awarded compensation by the court pursuant to the provisions of this Section, on or after September 1, 2005, and prior to September 1, 2011, may file a petition seeking supplemental compensation in the amount authorized by the provisions of this Section. The petitioner shall file a petition seeking supplemental compensation on or before September 1, 2012, or be forever barred from filing a supplemental petition.

R. The Louisiana Commission on Law Enforcement and Administration of Criminal Justice shall prepare a report annually for the prior calendar year and submit it to the governor and legislature, on or before the first day of April, commencing in 2013, including the number of awards and the total amount of funds distributed in accordance with the provisions of this Section.

S. The Louisiana Commission on Law Enforcement and Administration of Criminal Justice, in accordance with the Administrative Procedure Act, shall adopt all rules necessary to implement the provisions of this Section, including but not limited to the following:

(1) The methods and procedures for applying for compensation from the Innocence Compensation Fund as authorized by this Section.

(2) The administration of the Innocence Compensation Fund. (Acts 2005, No. 486, § 1, eff. Sept. 1, 2005; Acts 2007, No. 262, § 1, eff. Aug. 15, 2007; Acts 2008, No. 220, § 6, eff. June 14, 2008; Acts 2011, No. 262, § 1, eff. Aug. 15, 2011; Acts 2012, No. 696, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 696 inserted the second sentence of (N)(1); and added (R) and (S).

2011 Amendments. — The 2011 amendment by No. 262, in the introductory language of (H)(2), substituted “twenty-five thousand dollars” for “fifteen thousand dollars,” “two hundred fifty thousand dollars for the physical harm and injury suffered by the petitioner to be paid at a rate of twenty-five thousand dollars annually” for “one hundred fifty thousand dollars” and “eighty thousand dollars” for “forty thousand dollars”; substituted “three years” for “one year” in (H)(2)(a); substituted “three years” for “six years” in (H)(2)(b); and added (Q).

2008 Amendments. — Acts 2008, No. 220, § 6, effective June 14, 2008, made stylistic changes throughout (G); substituted “Department of Public Safety and Corrections” for “department of corrections” twice in (G)(3); redesignated various subdivisions of (H) in the following manner: the former (H) as (H)(1); the former (H)(1) as (H)(2); the former (H)(1)(c) as (H)(1)(c)(i); the former (H)(1)(c)(i) as (H)(1)(c)(ii); the former (H)(1)(c)(ii) as (H)(1)(c)(iii), and the former (H)(2) and (3) as (H)(3) and (4).

2007 Amendments. — Acts 2007, No. 262, § 1, effective August 15, 2007, rewrote the section.

LSLI 2005 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “this Subparagraph” for “Subparagraph (A)(3)(c)” in (C)(3)(c)(i) and (C)(3)(c)(iii), as amended by Acts 2005, No. 486, § 1.

CROSS REFERENCES

Louisiana Law. — Action involving application for compensation for wrongful conviction and imprisonment, see La. C.C.P. Art. 87.

§ 572.9. Avery C. Alexander Act; application process.

A. This Section shall be known and cited as “The Avery C. Alexander Act.”

B. (1) A person who has been convicted of violating a state law or municipal ordinance the purpose of which was to maintain or enforce racial separation or discrimination of individuals, upon application to the Board of Pardons shall be granted a pardon for the conviction as provided in Article IV, Section 5 of the Constitution of Louisiana. The Board of Pardons shall provide notice of the application to the district attorney of the parish where the violation occurred within seven days after its submission. The pardon shall be submitted to the governor within fourteen days after the submission of the application unless it is objected to by the state on the grounds that the conviction did not result from a violation of a law the purpose of which was to maintain racial separation or racial discrimination of individuals. If the state objects, a hearing shall be scheduled as soon as practical with notice of the hearing to all interested parties.

(2) If the person who has been convicted of violating a state law or municipal ordinance the purpose of which was to maintain or enforce racial separation or discrimination of individuals is deceased, the application may be filed by his or her relatives or any interested individual. (Acts 2006, No. 125, § 1, eff. June 2, 2006.)

§ 573. Sessions of Board of Pardons open.

All sessions of the Board of Pardons shall be public. No action shall be taken by the board on any pardon application at any time other than during a meeting that is open to the public. Any pardon or commutation of sentence granted outside of an open, public meeting of the board shall be null, void, and of no effect. (Acts 1999, No. 246, § 1.)

1999 Amendments. — Acts 1999, No. 246, § 1, effective August 15, 1999, added the second and third sentences.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 15:573, OPINION No. 82-416, La. Atty. Gen. Op. No. 1982-416; 1982 La. AG LEXIS 513.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Executive Clemency, First-Offender Pardons; Automatic Restoration of Rights. 62 La. L. Rev. 49 (Fall, 2001).

§ 573.1. Prohibited contact with Board of Pardons; penalties; public record.

A. Notwithstanding the provisions of R.S. 15:574.12, or any other provision of law to the contrary, no person shall contact or communicate with the Board of Pardons or any of its members urging pardon, clemency, or commutation of sentence, or otherwise regarding any inmate except in the following ways:

(1) In an open hearing as provided in this Part.

(2) By written letter addressed to the Board of Pardons.

B. Any communication with the Board of Pardons urging pardon, clemency, or commutation of sentence, or otherwise regarding an inmate as provided in Paragraph A(2) of this Section shall be deemed a public record and subject to public inspection as provided by the provisions of R.S. 44:1 et seq.

C. Any member of the Board of Pardons improperly contacted by an individual shall immediately notify the individual in writing accompanied by a copy of this Section of law that such contact is illegal and inappropriate, cease the inappropriate communication with the individual, and report the contact to the other board members.

D. Any person who violates the provisions of this Section after being informed of the inappropriate contact as provided in Subsection C of this Section shall be fined not more than five hundred dollars or imprisoned for not more than six months, or both.

E. This Section does not apply to any letter written by, or on behalf of, any victim of a crime committed by the inmate under consideration for pardon, clemency, or commutation of sentence, or any letter written in opposition to pardon, clemency, or commutation of sentence. The exception provided by this Subsection shall not apply to any elected or appointed public official.

F. The Board of Pardons shall adopt rules and regulations to provide for uniform notification procedures pursuant to Subsection C of this Section, and a method of documenting which persons have received such notification. (Acts 1997, No. 821, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Administrative Code. — Applications > Contact with the Board of Pardons. LAC 22::V.107.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Executive Clemency, First-Offender Pardons; Automatic Restoration of Rights. 62 La. L. Rev. 49 (Fall, 2001).

§ 573.2. Telephone communications by certain persons.

Notwithstanding any law to the contrary, the crime victim or the victim’s family, a victim advocacy group, and the district attorney or his representatives may appear before the Board of Pardons by means of telephone communication from the office of the local district attorney. (Acts 1997, No. 870, § 1.)

§ 574. Adoption of rules by Board of Pardons.

A. The Board of Pardons may adopt for its governance such rules as it may deem proper, not contrary to law.

B. (1) The board shall not take up for consideration any application for a hearing or any application for a pardon, commutation, or clemency, until the district attorney of the parish in which the person applying for the pardon, commutation, or clemency was convicted has been notified, and has had ample opportunity to attend the session at which said application shall be considered.

(2) The board shall not take up any consideration of an application for a hearing or for a pardon, clemency, or commutation until it has made reasonable efforts to contact the victim or the surviving family members of the victim, including correspondence mailed at least thirty days prior to the date of the hearing to the last known address of the victim or the surviving family members of the victim, and it has notified the Crime Victims Services Bureau of the Department of Public Safety and Corrections. (Acts 1997, No. 828, § 1, eff. Aug. 15, 1997; Acts 1999, No. 7, § 1.)

1999 Amendments. — Acts 1999, No. 7, § 1, effective August 15, 1999, inserted “hearing or any application for a” preceding “pardon,” and inserted “commutation, or clemency” following “pardon,” substituted “commutation, or clemency was” for “shall have been,” substituted “has” for “shall have” in two places, inserted “hearing or for a” preceding “pardon” and inserted “clemency, or commutation” following “pardon,” substituted “thirty days” for “ten days.”

JUDICIAL DECISIONS
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CRIMINAL LAW & PROCEDURE

• Sentencing

•• Alternatives

••• General Overview. — Under La. Rev. Stat. Ann. § 15:574.4, the Department of Public Safety and Corrections (DPSC) had the authority to recognize and accept defendant’s participation in the Orleans Parish Criminal Sheriff’s About Face Program, enacted under La. Rev. Stat. Ann. § 15:574.5; however, DPSC was not required to recognize defendant’s participation in it because La. Rev. Stat. Ann. § 15:574.5(E) limited the application of the program only to eligible parishes, of which the Orleans Parish was not included. State v. Temple, 789 So. 2d 639, 2001 La. App. LEXIS 1583 (May 16, 2001).

• Postconviction Proceedings

•• Parole. — Pursuant to the prohibition against ex post facto laws in La. Const. art. I, § 23, a trial court improperly imposed the requirement in La. Rev. Stat. Ann. § 15:574(B) that defendant serve 85 percent of his sentence before being eligible for parole; defendant committed his crime before the effective date of the requirement, was sentenced after the effective date, and parole eligibility was determined by the Louisiana Department of Corrections under La. Rev. Stat. Ann. § 15:574.4. State v. Lanieu, 734 So. 2d 89, 1999 La. App. LEXIS 1091 (Apr. 1, 1999), writ denied by La. 99-1259, 750 So. 2d 962, 1999 La. LEXIS 2573 (La. Oct. 8, 1999).

Parole eligibility is determined by the sentence meted out upon conviction, which is different from eligibility for parole consideration, as regulated by La. Rev. Stat. Ann. § 15:574.4. State v. Henderson, 672 So. 2d 1085, 1996 La. App. LEXIS 608 (Apr. 3, 1996), writ of certiorari denied by La. 96-1160, 680 So. 2d 648, 1996 La. LEXIS 2799 (La. Oct. 11, 1996).

Where relator was returned to prison on the day that his parole ws revokes, the court held that he was only entitled to credit for straight time in the parish prison and not good time credit in accordance with La. Rev. Stat. Ann. art. 15:574. State ex rel. Molero v. Blackburn, 379 So. 2d 725, 1979 La. LEXIS 7487 (Nov. 23, 1979).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Executive Clemency, First-Offender Pardons; Automatic Restoration of Rights. 62 La. L. Rev. 49 (Fall, 2001).

§ 574.1. Expenses of members of Board of Pardons; reimbursement.

Except for the ex officio member, members of the Board of Pardons, whose expenses are not now provided for by law, shall be reimbursed their actual traveling expenses and hotel bills incurred in attending meetings of the Board of Pardons. The reimbursement shall be made on the warrant of the member, in the same manner and from the same source as that from which he receives his salary. (Acts 2011, No. 153, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 153 substituted “Board of Pardons” for “board of pardons” in the section heading and twice in the section; added “Except for the ex officio member” at the beginning and made related changes.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Louisiana’s “Megan’s Law”: The Need for a Principled Approach. 58 La. L. Rev. 1169 (Summer, 1998).

Article: Executive Clemency, First-Offender Pardons; Automatic Restoration of Rights. 62 La. L. Rev. 49 (Fall, 2001).


PART 2. PAROLE.

(1) COMMITTEE ON PAROLE AND RULES OF PAROLE.

§ 574.2. Committee on parole, Board of Pardons; membership; qualifications; vacancies; compensation; domicile; venue; meetings; quorum; panels; powers and duties; transfer of property to board; representation of applicants before the board; prohibitions.

A. (1) A committee on parole, hereinafter referred to as “the committee”, is hereby created in the Department of Public Safety and Corrections which shall enforce the provisions of this Part and the rules, regulations, and orders issued pursuant to this Part. The committee on parole shall consist of the following persons:

(a) The five members of the Board of Pardons, as established in Article IV, Section 5 of the Constitution of Louisiana and R.S. 15:572.1.

(b) There shall be two at-large appointees to the committee on parole, appointed by the governor, who shall serve only as members of the committee on parole and shall not serve as members of the Board of Pardons.

(2) In addition to the seven members appointed by the governor, an ex officio member shall serve on the committee pursuant to Paragraph (8) of this Subsection.

(3) Each member, except for the ex officio member, shall possess not less than five years actual experience in the field of penology, corrections, law enforcement, sociology, law, education, social work, medicine, or a combination thereof. The provisions of this Paragraph shall not apply to any person serving as a member of the board on August 1, 2012.

(4) The chairman of the Board of Pardons shall also serve as the chairman of the committee on parole.

(5) For the five members of the Board of Pardons who also serve as members of the committee on parole, the powers and duties of the committee and the educational and training criteria provided for by this Section shall be in addition to the statutory and constitutional requirements applicable to the Board of Pardons.

(6) Each member, except for the ex officio member, shall devote full time to the duties of his office.

(7) The chairman of the board shall receive an annual salary not to exceed fifty thousand dollars, the vice chairman shall receive an annual salary not to exceed forty-seven thousand dollars, the two-at-large appointees to the committee on parole and each of the other members of the board, except for the ex officio member, shall receive an annual salary not to exceed forty-four thousand dollars payable on his own warrant, and shall be reimbursed for necessary travel and other expenses actually incurred in the discharge of his duties. The actual salaries, subject to the limits provided for in this Paragraph, shall be authorized by executive order of the governor.

(8) The warden, or in his absence the deputy warden, of the correctional facility in which the offender is incarcerated shall be an ex officio member of the committee. When the offender is housed in a local correctional facility and the warden, or deputy warden, of that facility is not able to attend the offender’s parole hearing, the warden, or in his absence the deputy warden, of the facility where the offender’s parole hearing is held may serve as an ex officio member. The ex officio member shall not be a voting member nor shall he be counted or permitted to be counted for purposes of the number of members necessary to take committee action or the number of members necessary to establish quorum. In all other respects, the ex officio member shall have all the duties, authority, requirements, and benefits of any other committee member.

(9) (a) Within ninety days of being appointed to the committee on parole, each member shall complete a comprehensive training course developed by the Department of Public Safety and Corrections. The training course shall be developed using training components consistent with those offered by the National Institute of Corrections or the American Probation and Parole Association, and shall include classes regarding the following topics:

(i) The elements of the decision making process, through the use of evidence-based practices for determining offender risk, needs, and motivation to change, including the actuarial assessment tool used by the parole agent.

(ii) The security classifications as established by the department.

(iii) The programming and disciplinary processes and the department’s supervision, case planning, and violation process.

(iv) The dynamics of criminal victimization.

(v) Collaboration with corrections related stakeholders, both public and private, to increase offender success and public safety.

(b) Each member shall complete a minimum of eight hours of training annually, which shall be provided for in the annual budget of the Department of Public Safety and Corrections. The annual training course shall be developed using the training components consistent with those offered by the National Institute of Corrections or American Probation and Parole Association and shall offer classes regarding the following topics:

(i) A review and analysis of the effectiveness of the assessment tool used by the parole agents.

(ii) A review of the department’s progress toward public safety goals.

(iii) The use of data in decision making.

(iv) Any information regarding promising and evidence-based practices offered in the corrections related and crime victim dynamics field.

(c) The department shall promulgate regulations setting forth the specific criteria for the course that the members are required to complete under the provisions of this Subsection.

B. (1) The domicile of the committee shall be in the parish of East Baton Rouge, city of Baton Rouge, Louisiana.

(2) Venue in any action in which an individual committed to the Department of Public Safety and Corrections contests any action of the committee is East Baton Rouge Parish. Venue in a suit contesting the actions of the committee shall be controlled by this Part and R.S. 15:571.15 and not the Code of Criminal Procedure, Title XXXI-A, Post Conviction Relief, or Title IX, Habeas Corpus, regardless of the captioned pleadings stating the contrary.

C. (1) The committee shall meet in a minimum of three-member panels at the adult correctional institutions on regular scheduled dates, not less than every three months. Such dates are to be determined by the chairman. Except as provided for in Paragraph (2) of this Subsection, three votes of a three-member panel shall be required to grant parole, or, if the number exceeds a three-member panel, a unanimous vote of those present shall be required to grant parole.

(2) The committee may grant parole with two votes of a three-member panel, or, if the number exceeds a three-member panel, a majority vote of those present if all of the following conditions are met:

(a) The offender has not been convicted of a crime of violence as defined in R.S. 14:2(B) or a sex offense as defined in R.S. 15:541, or convicted of an offense which would constitute a crime of violence as defined in R.S. 14:2(B) or a sex offense as defined in R.S. 15:541, regardless of the date of conviction.

(b) The offender has not committed any disciplinary offenses in the twelve consecutive months prior to the parole eligibility date.

(c) The offender has completed the mandatory minimum of one hundred hours of pre-release programming in accordance with R.S. 15:827.1.

(d) The offender has completed substance abuse treatment as applicable.

(e) The offender has obtained a GED credential, unless the offender has previously obtained a high school diploma or is deemed by a certified educator as being incapable of obtaining a GED credential due to a learning disability. If the offender is deemed incapable of obtaining a GED credential, the offender must complete at least one of the following: a literacy program, an adult basic education program, or a job skills training program.

(f) The offender has obtained a low-risk level designation determined by a validated risk assessment instrument approved by the secretary of the Department of Public Safety and Corrections.

(3) Notwithstanding any other provision of law in this Section, no person convicted of a crime of violence against any peace officer as defined in R.S. 14:30(B), shall be granted parole except after a meeting, duly noticed and held on a date to be determined by the chairman, at which at least five of the seven members of the committee are present and all members present vote to grant parole.

D. In accordance with the provisions of this Part, the committee on parole shall have the following powers and duties:

(1) To determine the time and conditions of release on parole of any person who has been convicted of a felony and sentenced to imprisonment, and confined in any penal or correctional institution in this state.

(2) To determine and impose sanctions for violation of the conditions of parole.

(3) To keep a record of its acts and to notify each institution of its decisions relating to the persons who are or have been confined therein.

(4) To transmit a report on the committee’s performance for the previous calendar year to the secretary of the Department of Public Safety and Corrections, for inclusion in his report to the governor. The report shall be submitted annually, on or before the first day of February, and shall include statistical and other data with respect to the determinations and work of the committee, relevant data of committee decisions, a summary of past practices and outcomes, plans for the upcoming year, research studies which the committee may conduct of sentencing, parole, or related functions, and may include a recommendation of legislation to further improve the parole system of this state.

(5) To apply to a district court to issue subpoenas, compel the attendance of witnesses, and the production of books, papers, and other documents pertinent to the subject of its inquiry; to take testimony under oath, either at a hearing or by deposition; and to pay all costs in connection with the board hearings.

(6) To consider all pertinent information with respect to each prisoner who is incarcerated in any penal or correctional institution in this state at least one month prior to the parole eligible date and thereafter at such other intervals as it may determine, which information shall be a part of the inmate’s consolidated summary record and which shall include:

(a) The circumstances of his offense.

(b) The reports filed under Articles 875 and 876 of the Louisiana Code of Criminal Procedure.

(c) His previous social history and criminal record.

(d) His conduct, employment, and attitude in prison.

(e) His participation in vocational training, adult education, literacy, or reading programs.

(f) Any reports of physical and mental examinations which have been made.

(7) To adopt such rules not inconsistent with law as it deems necessary and proper, with respect to the eligibility of prisoners for parole, and to the conditions imposed on persons released on parole.

(8) When requested, to notify the chief of police, where such exists, and the sheriff and district attorney of the parish where the individual resides and the conviction occurred. The notification shall be in writing and shall be issued at least seven days prior to the release of any parolees residing within the jurisdiction of the agency.

(9) To notify the victim, or the spouse or next of kin of a deceased victim, when the offender is scheduled for a parole hearing. The notification shall be in writing and sent no less than thirty days prior to the hearing date. The notice shall advise the victim, or the spouse or next of kin of a deceased victim, of their rights with regard to the hearing. The notice is not required when the victim, or the spouse or next of kin of a deceased victim, advises the committee in writing that such notification is not desired. The victim, or the spouse or next of kin of a deceased victim, shall be allowed to testify at the hearing. The victim, or the spouse or next of kin of a deceased victim, shall be allowed to testify directly, or in rebuttal to testimony or evidence offered by or on behalf of the offender, or both.

(10) To adopt rules and regulations to encourage voluntary participation by inmates committed to the Department of Public Safety and Corrections in vocational training, adult education, literacy, and reading programs, through programs established by the department under R.S. 15:828(B). The rules and regulations may include provisions for accelerated parole release time, in addition to the provisions of R.S. 15:574.4(A)(1), for persons who are not otherwise ineligible in R.S. 15:574.4(B) and who are otherwise eligible, but no offender shall receive more than ten additional days per month or one hundred eighty days total accelerated parole release time for program participation.

(11) To sanction the applicant’s disorderly, threatening, or insolent behavior, or use of insulting, abusive, or obscene language or written communication in connection with the application before the committee. A decision to sanction may result in the immediate and unfavorable termination of the proceedings and the applicant’s right to make future application for parole may be suspended for not more than two years. The applicant shall be informed of the sanction of the committee at the commencement of the proceedings.

(12) To adopt such rules as it deems necessary and proper with respect to the conduct of parole hearings for the purpose of excluding any person or persons in order to protect the privacy of the victim or victims during parole hearings.

E. The Board of Parole established by Act No. 162 of 1952, as last amended by Act No. 90 of 1967, is hereby abolished and all books, papers, records, monies, and other property heretofore used or possessed by the board shall be transferred to the committee on parole established by the provisions of this Part.

F. (1) The following persons shall not represent any applicant directly or indirectly, before the committee:

(a) The executive counsel to the governor.

(b) The executive secretary to the governor.

(c) Any member of the immediate staff of the governor.

(d) Any member of a law firm, law partnership, or law corporation of which a member, associate, or partner is the executive counsel to the governor, the executive secretary to the governor, or a member of the immediate staff of the governor.

(2) If an executive counsel, executive secretary, or member of the immediate staff of the governor violates the provisions of this Subsection, such person shall forfeit the office or position held and all emoluments of the office or position. In addition, if a member of a law firm, partnership, or corporation of which such a person is a member, associate, or partner violates the provisions of this Subsection, the office or position held with the governor and all emoluments of said office or position shall be forfeited.

G. (1) On and after August 15, 1997, no member of the committee on parole shall transmit any correspondence to, or otherwise confer with, a judge before whom a convicted offender is awaiting sentence to request or recommend any action relating to the sentence imposed upon the offender.

(2) Violation of the provisions of this Subsection shall immediately disqualify the member from serving on the committee and a vacancy shall be declared.

(3) However, no decision of the committee shall be nullified or otherwise affected by the participation of a member who has violated this Subsection, except as to a decision that involves the offender or any decision rendered after the committee is notified of the violation and the violation is determined to have occurred.

H. The department shall develop a plan that shall be submitted to the legislature no later than January 1, 2012, and shall include the following:

(1) The establishment of a process for adopting a validated actuarial risk and needs assessment tool consistent with evidence-based practices and factors that contribute to criminal behavior, which shall be available to the committee on parole for consideration and use in making parole decisions, including additional objective criteria that may be used in parole decisions.

(2) The establishment of procedures for the department on the use of the validated assessment tool to guide the department, committee on parole, and agents of the department in determining supervision management and strategies for all offenders under the department’s supervision, including offender risk classification, and case planning and treatment decisions to address criminal risk factors and reduce offender risk of recidivism.

(3) The establishment of goals for the department, which include training requirements, mechanisms to ensure quality implementation of the validated assessment tool, and safety performance indicators. (Added by Acts 1968, No. 191, § 1; Amended by Acts 1972, No. 57, § 1; Acts 1972, No. 159, § 1; Acts 1975, No. 326, § 1; Acts 1978, No. 764, § 1; Acts 1980, No. 448, § 1; Acts 1980, No. 733, § 1, eff. July 29, 1980; Acts 1980, No. 755, § 1, eff. April 1, 1981; Acts 1981, No. 447, § 1; Acts 1982, No. 508, § 1; Acts 1985, No. 140, § 1; Acts 1989, No. 335, § 1; Acts 1990, No. 670, § 1; Acts 1991, No. 116, §§ 1, 2; Acts 1991, No. 766, § 1; Acts 1991, No. 1012, §§ 1, 2; Acts 1995, No. 303, § 1; Acts 1995, No. 1011, § 1; Acts 1997, No. 730, § 1, eff. Aug. 15, 1997; Acts 1997, No. 960, § 1, eff. Aug. 15, 1997; Acts 1997, No. 1196, § 1, eff. Aug. 15, 1997; Acts 1997, No. 1273, § 1, eff. Aug. 15, 1997; Acts 1997, No. 1358, § 1, eff. July 15, 1997; Acts 1999, No. 448, § 1, eff. Aug. 15, 1999; Acts 1999, No. 900, § 1, eff. Aug. 15, 1999; Acts 2004, No. 29, § 1, eff. Aug. 15, 2004; Acts 2010, No. 57, § 1, eff. Jan. 9, 2012; Acts 2010, No. 469, § 1, eff. Aug. 15, 2010; Acts 2010, No. 566, § 1, eff. Aug. 15, 2010; Acts 2010, No. 961, § 1, eff. Aug. 15, 2010; Acts 2011, No. 153, § 1, eff. Aug. 15, 2011; Acts 2012, No. 714, § 1, eff. Aug. 1, 2012.)

LSLI 2012 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute changed references to “Board of Parole” to “committee on parole”; “parole board” to “parole committee”; “board” to “committee”; “board’s” to “committee’s”; and made other similar changes in R.S. 15:574.2 and its heading, as amended by Acts 2012, No. 714, § 1.

2012 Amendments. — The 2012 amendment by Act No. 714 substituted “Committee on parole, Board of Pardons” for “Board of Parole” in the section heading; rewrote (A); substituted “committee” for “board” or variants throughout (B) through (C), (D)(4), (D)(9), (D)(11), (F), (G)(2), and (G)(3); substituted “committee on parole” for “Board of Parole” in the introductory language of (D) and in (E) and (G)(1); substituted “committee may conduct” for “board may make of sentencing, parole, may” in the second sentence of (D)(4); substituted “committee on parole” for “parole board” in (H)(1) and (H)(2); and made a stylistic change.

2011 Amendments. — The 2011 amendment by No. 153 added (A)(5) and (H); and rewrote (D)(4), which formerly read: “To transmit annually, on or before the first day of February, a report to the secretary of the Department of Public Safety and Corrections, for inclusion in his report to the governor, which report shall include statistical and other data with respect to the determinations and work of the board for the preceding calendar year, research studies which the board may make of sentencing, parole, or related functions, and may include a recommendation of legislation to further improve the parole system of this state.”

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute merged (A)(1), as amended by Acts 2010, No. 57, § 1, with (A)(1), as amended by Acts 2010, Nos. 469 and 961, § 1.

2010 Amendments. — The 2010 amendment by No. 57 added the third sentence of (A)(1).

The 2010 amendment by No. 469, in (A)(1), added the second sentence and substituted “Of the seven members” for “It shall consist of seven members”; added “except for the ex officio member” in (A)(2) and (A)(3); added (A)(4); and made stylistic changes.

The 2010 amendment by No. 566 deleted former (B)(2), which read: “The board shall meet in a minimum of three-member panels at the adult correctional institutions on regular scheduled dates, not less than every three months. Such dates are to be determined by the chairman. Three votes of a three-member panel shall be required to grant parole, or, if the number exceeds a three-member panel, a unanimous vote of those present shall be required to grant parole. Notwithstanding any other provision of law in this Section, no person convicted of a crime of violence against any peace officer as defined in R.S. 14:30(B), shall be granted parole except after a meeting, duly noticed and held on a date to be determined by the chairman, at which at least five of the seven members of the board are present and all members present vote to grant parole”; redesignated former (B)(3) and (C) through (F) as (B)(2) and (D) through (G); added (C); substituted “secretary of the Department of Public Safety and Corrections” for “secretary of public safety and corrections” in (D)(4); and substituted “Board of Parole” for “board of parole” in (E).

The 2010 amendment by No. 961, in (A), rewrote the second sentence, which formerly read: “One of the seven members shall be appointed from a list of at least three names submitted by Victims and Citizens Against Crime, Inc.” and added the third sentence.

2004 Amendments. — Acts 2004, No. 29, § 1, effective August 15, 2004, redesignated the former last three sentences of (B)(1) as present (B)(2); added the last sentence in present (B)(2); and redesignated former (B)(2) as (B)(3).

1999 Amendments. — Acts 1999, No. 448, § 1, effective August 15, 1999, in (C)(9) deleted the former third sentence, which read: “The written notice shall advise the victim, spouse, or next of kin, that the hearing is open to the public, that he or she may remain in the hearing room during the entire hearing, and that he or she may speak to the Board of Parole prior to its making a decision in the case” following “hearing date,” inserted “The notice shall advise the victim, or the spouse or next of kin of a deceased victim, of their rights with regard to the hearing,” deleted “written” following “The,” inserted “or” following “victim,” deleted a comma following “spouse,” inserted “of a deceased victim,” added “The victim, or the spouse ... behalf of the offender, or both” at the end; deleted former subparagraph (C)(9)(b), which read: “To mail written notification to the injured victim at his last known address at least seven days prior to the hearing before the Board of Parole. The written notice shall inform the victim that the Board of Parole hearing is public, and the victim can present testimony to the board. The notice shall also indicate that the victim can be present during the proceedings, as long as he conducts himself properly, and does not cause a disturbance which interrupts the hearing.”

Acts 1999, No. 900, § 1, effective August 15, 1999, rewrote (A)(3), which read: “The chairman of the board shall receive an annual salary of forty-two thousand dollars and each of the other members of the board shall receive an annual salary of thirty-six thousand dollars payable on his own warrant, and shall be reimbursed for necessary travel and other expenses actually incurred in the discharge of his duties.”

Quoted Statutory Material. — Acts 2012, No. 714, §§ 4 through 7, provide that “Effective August 1, 2012, the Board of Pardons functioning as the committee on parole shall be the successor to, and shall assume control of, the affairs of the Board of Parole.

“All administrative rules and regulations adopted by the Board of Parole shall be considered valid and remain in effect until amended or repealed by the committee on parole. Furthermore, the Board of Pardons functioning as the committee on parole shall adopt all rules necessary to implement the provisions of this Act [Acts 2012, No. 714] no later than August 1, 2013.

“Effective August 1, 2012, all powers, duties, functions, and responsibilities of the Board of Parole are hereby transferred to and shall be performed and exercised by the committee on parole. In addition, all of the obligations of the Board of Parole are transferred to the committee on parole. Upon the transfer of the powers, duties, functions, and responsibilities provided by this Section, any pending or unfinished business of the Board of Parole shall become the business of and be completed by the committee on parole with the same power and authority as the entity from which the functions are transferred.

“Any reference in rules, laws, and documents to or any designation by any law or contract or other document of the Board of Parole shall be deemed to refer to the committee on parole provided that, to the extent necessary to prevent the impairment of the contractual obligations of any entity heretofore existing or of the state, the existence, organization, and functions of any such entity shall be excluded from the provisions of this Section. Any legal proceeding to which the Board of Parole is a party and which is filed, initiated, or pending before any court on August 1, 2012, and all documents involved in or affected by the legal proceeding, shall retain their effectiveness and shall be continued in the name of the committee on parole. All further legal proceedings and documents in the continuation, disposition, and enforcement of the legal proceeding shall be in the name of the committee on parole, and the committee shall be substituted for the Board of Parole without the necessity for amendment of any document. The committee on parole shall be the successor in every way to the Board of Parole, including all of the obligations and debts of the Board of Parole.”

CROSS REFERENCES

Louisiana Law. — Venue, see La. R.S. 15:571.15.

Transfer of functions of Bureau of Probation and Parole and Board of Parole, see La. R.S. 46:1651.

JUDICIAL DECISIONS
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CRIMINAL LAW & PROCEDURE

• Postconviction Proceedings

•• Parole. — Within Louisiana, the Louisiana Board of Parole does not function as a state court since under La. Rev. Stat. Ann. § 15:574.2(A)(1), the legislature created the body, and the governor appoints its members and members of the state judiciary are elected pursuant to La. Const. art. V, § 22(A). Carmona v. Andrews, 357 F.3d 535, 2004 U.S. App. LEXIS 1543 (Jan. 29, 2004), remanded by 95 Fed. Appx. 707, 2004 U.S. App. LEXIS 8098 (5th Cir. La. 2004).

ADMINISTRATIVE LAW & DECISIONS

Administrative Code. — Administration > Authority. LAC 22::XI.101.

Administration > Composition of the Board. LAC 22::XI.103.

Administration > Headquarters. LAC 22::XI.105.

Administration > Powers and Duties of the Board. LAC 22::XI.107.

Attorney General. — The parole eligibility of a prisoner sentenced to consecutive terms is computed by aggregating the sentences and then taking 1/3 of the total pursuant to R.S. 15:574.4., OPINION No. 78-490, La. Atty. Gen. Op. No. 1978-490; 1978 La. AG LEXIS 732.

Councilman may not serve concurrently as member of state parole board., OPINION NUMBER 81-444-A, La. Atty. Gen. Op. No. 1981-444; 1981 La. AG LEXIS 35.

R.S. 15:574.2, ACT 12 of 1981 Salaries of parole board may be adjusted under authority contained in general appropriations act., OPINION No. 83-536, La. Atty. Gen. Op. No. 1983-536; 1983 La. AG LEXIS 164.

Prisoners who are based on their sentence eligible for parole consideration must be given parole consideration. However, the Board of Parole cannot grant a parole to any prisoner who is not statutorily eligible for parole., OPINION NUMBER 85-172, La. Atty. Gen. Op. No. 1985-172; 1985 La. AG LEXIS 685.

Board of Parole has no authority to refuse to consider for parole an inmate whose sentence was illegally imposed, due to the court’s failure to sentence the inmate without benefits as required by statute., OPINION No. 93-37, La. Atty. Gen. Op. No. 1993-37; 1993 La. AG LEXIS 119.

Members of the Board of Parole shall be reimbursed actual necessary travel expense., OPINION 97-87, La. Atty. Gen. Op. No. 1997-87; 1997 La. AG LEXIS 117.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Parole in Louisiana: Theory and Practice. 48 Tul. L. Rev. 332 (February, 1974).

§ 574.2.1. Prohibited contact with Board of Parole; penalties; public record.

A. Notwithstanding the provisions of R.S. 15:574.12, or any other provision of law to the contrary, no person shall contact or communicate with the Board of Parole or any of its members urging parole, or otherwise regarding any inmate except in the following ways:

(1) In an open hearing as provided in this Part.

(2) By written letter addressed to the Board of Parole.

B. Any communication with the Board of Parole regarding an inmate as provided in Paragraph A(2) of this Section shall be deemed a public record and subject to public inspection as provided by the provisions of R.S. 44:1 et seq.

C. Any member of the Board of Parole improperly contacted by an individual shall immediately notify the individual in writing accompanied by a copy of this Section of law that such contact is illegal and inappropriate, cease the inappropriate communication with the individual, and report the contact to the other board members.

D. Any person who violates the provisions of this Section after being informed of the inappropriate contact as provided in Subsection C of this Section shall be fined not more than five hundred dollars or imprisoned for not more than six months, or both.

E. This Section does not apply to any letter written by, or on behalf of, any victim of a crime committed by the inmate eligible for parole, or any letter written in opposition to the inmate’s being placed on parole. The exception provided by this Subsection shall not apply to any elected or appointed public official.

F. The Board of Parole shall adopt rules and regulations to provide for uniform notification procedures pursuant to Subsection C of this Section, and a method of documenting which persons have received such notification. (Acts 1997, No. 821, § 1.)

§ 574.3. Personnel and reports to be furnished by the Department of Public Safety and Corrections to the Board of Parole; reports to be provided to the Board of Pardons; intensive incarceration and intensive parole supervision program data compilation; annual report.

A. The Department of Public Safety and Corrections shall provide the necessary clerical and administrative personnel, equipment, office space, and facilities for the board of parole and its members.

B. The Department of Public Safety and Corrections shall see that every offender is interviewed and explained the rules with respect to release on parole. It shall secure all relevant data and shall assist the offender in formulating a parole plan. Whenever the board orders a parole hearing to be held, the Department of Public Safety and Corrections shall secure a report with respect to the personality of the offender, his social history, his adjustment to authority, and his prison record, and may include any recommendation with reference to the release of the offender on parole.

C. In an application for pardon or commutation, the Department of Public Safety and Corrections shall provide the board of pardons and the governor with such records of the facts and circumstances of the offense for which the offender was confined, the offender’s past criminal record and his social history, the prison record, the physical, mental, or psychiatric condition of the offender, and any other records or other reports that may be requested.

D. The department shall compile statistical data to document successful program completions and program failures by offenders assigned to the intensive incarceration and intensive parole supervision program. The department shall utilize the statistical data to evaluate the operation of the program, define policies, and formulate eligibility standards. The secretary of the department shall establish regulations for the administration of the intensive incarceration and intensive parole supervision program.

E. The department shall prepare and submit an annual report to the legislature and to the governor, which shall include the following:

(1) An overall assessment of the intensive incarceration and intensive parole supervision program.

(2) An evaluation of the extent to which program goals and objectives are being met.

(3) A statement regarding the fiscal impact of the program. (Added by Acts 1968, No. 191, § 1; Amended by Acts 1974, No. 107, § 1; Acts 1986, No. 747, § 1, eff. July 8, 1986.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Once parole has been revoked, the Louisiana Board of Parole does not have discretion to re-parole and Impact violator at anytime. The IMPACT violator must first serve the mandatory minimum sentence provided in La. R.S. 15:574.4(A)(1) prior to being eligible for parole., OPINION No. 92-322, La. Atty. Gen. Op. No. 1992-322; 1992 La. AG LEXIS 241.

§ 574.4. Parole; eligibility.

A. (1) (a) Unless eligible at an earlier date and except as provided for in Subparagraph (b) of this Paragraph and Subsection B of this Section, a person, otherwise eligible for parole, convicted of a first felony offense shall be eligible for parole consideration upon serving thirty-three and one-third percent of the sentence imposed. Upon conviction of a second felony offense, such person shall be eligible for parole consideration upon serving fifty percent of the sentence imposed. A person convicted of a third or subsequent felony offense shall not be eligible for parole.

(b) (i) Notwithstanding the provisions of Subparagraph (a) of this Paragraph, a person, otherwise eligible for parole, convicted of a first felony offense shall be eligible for parole consideration upon serving twenty-five percent of the sentence imposed. The provisions of this Subparagraph shall not apply to any person who has been convicted of a crime of violence as defined in R.S. 14:2(B), has been convicted of a sex offense as defined in R.S. 15:541, has been sentenced as a habitual offender pursuant to R.S. 15:529.1, or is otherwise ineligible for parole.

(ii) Notwithstanding the provisions of Subparagraph (a) of this Paragraph, a person, otherwise eligible for parole, convicted of a second felony offense shall be eligible for parole consideration upon serving thirty-three and one-third percent of the sentence imposed. The provisions of this Item shall not apply to any person who has been convicted of a crime of violence as defined in R.S. 14:2(B), has been convicted of a sex offense as defined in R.S. 15:541, has been sentenced as a habitual offender pursuant to R.S. 15:529.1, or is otherwise ineligible for parole.

(iii) Any person eligible for parole pursuant to the provisions of this Subparagraph shall not be eligible for parole pursuant to the provisions of Subparagraph (a) of this Paragraph.

(iv) Nothing in this Subparagraph shall prevent a person from reapplying for parole as provided by rules adopted in accordance with the Administrative Procedure Act.

(2) Notwithstanding the provisions of Paragraph (1) of this Subsection or any other law to the contrary, unless eligible for parole at an earlier date, a person committed to the Department of Public Safety and Corrections for a term or terms of imprisonment with or without benefit of parole for thirty years or more shall be eligible for parole consideration upon serving at least twenty years of the term or terms of imprisonment in actual custody and upon reaching the age of forty-five. This provision shall not apply to a person serving a life sentence unless the sentence has been commuted to a fixed term of years. The provisions of this Paragraph shall not apply to any person who has been convicted under the provisions of R.S. 14:64.

(3) Notwithstanding the provisions of Paragraph (A)(1) or (2) of this Section or any other provision of law to the contrary, unless eligible for parole at an earlier date, a person committed to the Department of Public Safety and Corrections serving a life sentence for the production, manufacturing, distribution, or dispensing or possessing with intent to produce, manufacture, or distribute heroin shall be eligible for parole consideration upon serving at least fifteen years of imprisonment in actual custody.

(4) Notwithstanding any other provision of law to the contrary, unless eligible for parole at an earlier date, a person committed to the Department of Public Safety and Corrections for a term or terms of imprisonment with or without benefit of parole who has served at least ten years of the term or terms of imprisonment in actual custody shall be eligible for parole consideration upon reaching the age of sixty years if all of the following conditions are met:

(a) The offender has not been convicted of a crime of violence as defined in R.S. 14:2(B) or a sex offense as defined in R.S. 15:541, or convicted of an offense which would constitute a crime of violence as defined in R.S. 14:2(B) or a sex offense as defined in R.S. 15:541, regardless of the date of conviction.

(b) The offender has not committed any disciplinary offenses in twelve consecutive months prior to the parole eligibility date.

(c) The offender has completed the mandatory minimum of one hundred hours of prerelease programming in accordance with the provisions of R.S. 15:827.1 if such programming is available at the facility where the offender is incarcerated.

(d) The offender has completed substance abuse treatment as applicable.

(e) The offender has obtained a GED credential, unless the offender has previously obtained a high school diploma or is deemed by a certified educator as being incapable of obtaining a GED credential due to a learning disability. If the offender is deemed incapable of obtaining a GED credential, the offender shall complete at least one of the following: a literacy program, an adult basic education program, or a job-skills training program.

(f) The offender has obtained a low-risk level designation determined by a validated risk assessment instrument approved by the secretary of the Department of Public Safety and Corrections.

B. (1) No person shall be eligible for parole consideration who has been convicted of armed robbery and denied parole eligibility under the provisions of R.S. 14:64. Except as provided in Paragraph (2) of this Subsection, and except as provided in Subsection D of this Section, no prisoner serving a life sentence shall be eligible for parole consideration until his life sentence has been commuted to a fixed term of years. No prisoner sentenced as a serial sexual offender shall be eligible for parole. No prisoner may be paroled while there is pending against him any indictment or information for any crime suspected of having been committed by him while a prisoner. Notwithstanding any other provisions of law to the contrary, a person convicted of a crime of violence and not otherwise ineligible for parole shall serve at least eighty-five percent of the sentence imposed, before being eligible for parole. The victim or victim’s family shall be notified whenever the offender is to be released provided that the victim or victim’s family has completed a Louisiana victim notice and registration form as provided in R.S. 46:1841 et seq., or has otherwise provided contact information and has indicated to the Department of Public Safety and Corrections, Crime Victims Services Bureau, that they desire such notification.

(2) Notwithstanding any provision of law to the contrary, any person serving a life sentence, with or without the benefit of parole, who has not been convicted of a crime of violence as defined by R.S. 14:2(B), a sex offense as defined by R.S. 15:541, or an offense, regardless of the date of conviction, which would constitute a crime of violence as defined by R.S. 14:2(B) or a sex offense as defined by R.S. 15:541, shall be eligible for parole consideration as follows:

(a) If the person was at least eighteen years of age and under the age of twenty-five years at the time he was sentenced to life imprisonment, he shall be eligible for parole consideration if all of the following conditions have been met:

(i) The person has served at least twenty-five years of the sentence imposed.

(ii) The offender has obtained a low-risk level designation determined by a validated risk assessment instrument approved by the secretary of the Department of Public Safety and Corrections.

(iii) The person has not committed any disciplinary offenses in the twelve consecutive months prior to the parole eligibility date.

(iv) The person has completed the mandatory minimum of one hundred hours of pre-release programming in accordance with the provisions of R.S. 15:827.1, if such programming is available.

(v) The person has completed substance abuse treatment, if applicable and such treatment is available.

(vi) The person has obtained a GED credential, unless the prisoner has previously obtained a high school diploma or is deemed by a certified educator as being incapable of obtaining a GED credential due to a learning disability or because such programming is not available. If the prisoner is deemed incapable of obtaining a GED credential, the person shall complete at least one of the following: a literacy program, an adult basic education program, or a job skills training program.

(b) If the person was at least twenty-five years of age and under the age of thirty-five years at the time he was sentenced to life imprisonment, he shall be eligible for parole consideration if all of the following conditions have been met:

(i) The person has served at least twenty years of the sentence imposed.

(ii) The person has obtained a low risk level designation determined by a validated risk assessment instrument approved by the secretary of the Department of Public Safety and Corrections.

(iii) The person has not committed any disciplinary offenses in the twelve consecutive months prior to the parole eligibility date.

(iv) The person has completed the mandatory minimum of one hundred hours of pre-release programming in accordance with the provisions of R.S. 15:827.1, if such programming is available.

(v) The person has completed substance abuse treatment, if applicable and such treatment is available.

(vi) The person has obtained a GED credential, unless the prisoner has previously obtained a high school diploma or is deemed by a certified educator as being incapable of obtaining a GED credential due to a learning disability or because such programming is not available. If the prisoner is deemed incapable of obtaining a GED credential, the person shall complete at least one of the following: a literacy program, an adult basic education program, or a job skills training program.

(c) If the person was at least thirty-five years of age and under the age of fifty years at the time he was sentenced to life imprisonment, he shall be eligible for parole consideration if all of the following conditions have been met:

(i) The person has served at least fifteen years of the sentence imposed.

(ii) The person has obtained a low risk level designation determined by a validated risk assessment instrument approved by the secretary of the Department of Public Safety and Corrections.

(iii) The person has not committed any disciplinary offenses in the twelve consecutive months prior to the parole eligibility date.

(iv) The person has completed the mandatory minimum of one hundred hours of pre-release programming in accordance with the provisions of R.S. 15:827.1, if such programming is available.

(v) The person has completed substance abuse treatment, if applicable and such treatment is available.

(vi) The person has obtained a GED credential, unless the prisoner has previously obtained a high school diploma or is deemed by a certified educator as being incapable of obtaining a GED credential due to a learning disability or because such programming is not available. If the prisoner is deemed incapable of obtaining a GED credential, the person shall complete at least one of the following: a literacy program, an adult basic education program, or a job skills training program.

(d) If the person was at least fifty years of age at the time he was sentenced to life imprisonment, he shall be eligible for parole consideration if all of the following conditions have been met:

(i) The person has served at least ten years of the sentence imposed.

(ii) The person has obtained a low risk level designation determined by a validated risk assessment instrument approved by the secretary of the Department of Public Safety and Corrections.

(iii) The person has not committed any disciplinary offenses in the twelve consecutive months prior to the parole eligibility date.

(iv) The person has completed the mandatory minimum of one hundred hours of pre-release programming in accordance with the provisions of R.S. 15:827.1, if such programming is available.

(v) The person has completed substance abuse treatment if applicable and such treatment is available.

(vi) The person has obtained a GED credential, unless the prisoner has previously obtained a high school diploma or is deemed by a certified educator as being incapable of obtaining a GED credential due to a learning disability or because such programming is not available. If the prisoner is deemed incapable of obtaining a GED credential, the person shall complete at least one of the following: a literacy program, an adult basic education program, or a job skills training program.

C. (1) At such intervals as it determines, the board or a member thereof shall consider all pertinent information with respect to each prisoner eligible for parole, including the nature and circumstances of the prisoner’s offense, his prison records, the presentence investigation report, any recommendations of the chief probation and parole officer, and any information and reports of data supplied by the staff.Aparole hearing shall be held if, after such consideration, the board determines that a parole hearing is appropriate or if such hearing is requested in writing by its staff.

(2) (a) In cases where the offender has been convicted of, or where adjudication has been deferred or withheld for the perpetration or attempted perpetration of a violation of a sex offense as defined in R.S. 15:541 and parole is permitted by law and the offender is otherwise eligible, the board shall consider reports, assessments, and clinical information, as available, including any testing and recommendations by mental health professionals, as to all of the following:

(i) Whether the offender has successfully completed the sex offender program.

(ii) Whether, in the expert’s opinion, there is a likelihood that the offender will or will not repeat the criminal conduct and that the offender will or will not be a danger to society.

(b) The board shall render its decision ordering or denying the release of the prisoner on parole only after considering this clinical evidence where such clinical evidence is available.

D. (1) Notwithstanding any provision of law to the contrary, any person serving a sentence of life imprisonment who was under the age of eighteen years at the time of the commission of the offense, except for a person serving a life sentence for a conviction of first degree murder (R.S. 14:30) or second degree murder (R.S. 14:30.1), shall be eligible for parole consideration pursuant to the provisions of this Subsection if all of the following conditions have been met:

(a) The offender has served thirty years of the sentence imposed.

(b) The offender has not committed any disciplinary offenses in the twelve consecutive months prior to the parole eligibility date.

(c) The offender has completed the mandatory minimum of one hundred hours of prerelease programming in accordance with R.S. 15:827.1.

(d) The offender has completed substance abuse treatment as applicable.

(e) The offender has obtained a GED certification, unless the offender has previously obtained a high school diploma or is deemed by a certified educator as being incapable of obtaining a GED certification due to a learning disability. If the offender is deemed incapable of obtaining a GED certification, the offender shall complete at least one of the following:

(i) A literacy program.

(ii) An adult basic education program.

(iii) A job skills training program.

(f) The offender has obtained a low-risk level designation determined by a validated risk assessment instrument approved by the secretary of the Department of Public Safety and Corrections.

(g) The offender has completed a reentry program to be determined by the Department of Public Safety and Corrections.

(h) If the offender was convicted of aggravated rape, he shall be designated a sex offender and upon release shall comply with all sex offender registration and notification provisions as required by law.

(2) For each offender eligible for parole consideration pursuant to the provisions of this Subsection, the board shall meet in a three-member panel and each member of the panel shall be provided with and shall consider a written evaluation of the offender by a person who has expertise in adolescent brain development and behavior and any other relevant evidence pertaining to the offender.

(3) The panel shall render specific findings of fact in support of its decision. (Amended by Acts Acts 1994, 3rd Ex. Sess., No. 58, § 1, eff. July 7, 1994; Acts 1995, No. 605, § 2, eff. June 18, 1995; Acts 1995, No. 1099, § 1, eff. Jan. 1, 1997; Acts 1995, No. 1290, § 2; Acts 1995, No. 1303, § 1; Acts 1997, No. 134, § 2, eff. Aug. 15, 1997; Acts 1997, No. 137, § 2, eff. Aug. 15, 1997; Acts 1997, No. 820, § 1, eff. Aug. 15, 1997; Acts 1997, No. 870, § 1, eff. Aug. 15, 1997; Acts 1997, No. 1148, § 2, eff. July 14, 1997; Acts 1997, No. 1396, § 1, eff. July 15, 1997; Acts 1999, No. 119, § 1, eff. Aug. 15, 1999; Acts 1999, No. 359, § 1, eff. Aug. 15, 1999; Acts 1999, No. 923, § 1, eff. Aug. 15, 1999; Acts 1999, No. 1150, § 1, eff. Aug. 15, 1999; Acts 1999, No. 1209, § 1, eff. Aug. 15, 1999; Acts 2001, No. 253, § 1, eff. Aug. 15, 2001; Acts 2001, No. 611, § 1, eff. Aug 15, 2001; Acts 2001, No. 1206, § 1, eff. Aug. 15, 2001; Acts 2003, No. 587, § 1, eff. Aug. 15, 2003; Acts 2003, No. 868, § 1, eff. Aug. 15, 2003; Acts 2005, No. 337, § 1, eff. Aug. 15, 2005; Acts 2006, No. 26, § 1, eff. Aug. 15, 2006; Acts 2006, No. 59, § 1, eff. Aug. 15, 2006; Acts 2006, No. 68, § 1, eff. Aug. 15, 2006; Acts 2008, No. 266, § 2, eff. Aug. 15, 2008; Acts 2008, No. 337, § 1, eff. Aug. 15, 2008; Acts 2008, No. 624, § 1, eff. Aug. 15, 2008; Acts 2009, No. 362, § 1, eff. Aug. 15, 2009; Acts 2009, No. 533, § 2, eff. Aug. 15, 2009; Acts 2010, No. 241, § 1, eff. Aug. 15, 2010; Acts 2011, No. 253, § 1, eff. Aug. 15, 2011; Acts 2011, No. 285, § 1, eff. Aug. 15, 2011; Acts 2012, No. 159, § 1, eff. Aug. 1, 2012; Acts 2012, No. 401, § 1, eff. Aug. 1, 2012; Acts 2012, No. 466, § 1, eff. Aug. 1, 2012.)

LSLI 2012 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute changed references to “Board of Parole” to “committee on parole”; “parole board” to “parole committee”; “board” to “committee”; “board’s” to “committee’s”; and made other similar changes in R.S. 15:574.4.

In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute merged the amendments to R.S. 15:574.4(B) made by Acts 2012, No. 401, § 1 and No. 466, § 1, to include all changes made by both Acts.

2012 Amendments. — The 2012 amendment by Act No. 159 inserted (A)(1)(b)(ii); and redesignated former (A)(1)(b)(ii) and (A)(1)(b)(iii) as (A)(1)(b)(iii) and (A)(1)(b)(iv).

The 2012 amendment by Act No. 401 added the exception at the beginning of the second sentence of present (B)(1); and added (B)(2).

The 2012 amendment by Act No. 466 added the exception at the beginning of the second sentence of (B); added (D); and made a stylistic change.

2011 Amendments. — The 2011 amendment by No. 253 added (A)(4).

The 2011 amendment by No. 285 added the (A)(1)(a) designation; in (A)(1)(a), substituted “Unless eligible at an earlier date and except as provided for in Subsection B of this Section” for “Except as provided for in Subsection B of this Section,” “thirty-three and one-third percent of the sentence” for “one-third of the sentence” and “fifty percent of the sentence” for “one-half of the sentence”; and added (A)(1)(b).

2010 Amendments. — The 2010 amendment by No. 241 deleted “consideration and hearings; decisions of board; nature, order, and conditions; rules of conduct; offenders convicted of crimes of violence; infectious disease testing” following “eligibility” in the section heading and made a stylistic change.

LSLI 2009 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated (A)(4), as amended by Acts 2009, No. 533, § 1, as (A)(3).

2009 Amendments. — The 2009 amendment by No. 362 added the (H)(4)(r)(i) designation; and added (H)(4)(r)(ii).

The 2009 amendment by No. 533 added (A)(4).

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “R.S. 15:541” for “R.S. 15:541(14.1)” in (C)(2)(a), (H)(2), (O)(1) and (S)(2).

In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated (A)(2) as R.S. 15:574.1. In addition, the LSLI redesignated (A)(3) as (A)(2); substituted “Paragraph (1) of this Subsection” for “Paragraph (A)(1)” and substituted “R.S. 15:574.4.1” for “Paragraph (2) of Subsection (A) of this Section” in (P).

In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “R.S. 15:541” for “R.S. 15:541(14.1)” in (C)(2)(a), (H)(2), (O)(1) and (S)(2).

2008 Amendments. — Acts 2008, No. 337, § 1, effective August 15, 2008, substituted “ten years” for “seven years” in (A)(2)(c)(ii).

Acts 2008, No. 624, § 1, effective August 15, 2008, in (A)(3), substituted “Paragraph (1) of this Subsection” for “Paragraph (A)(1)” and added the last sentence.

2006 Amendments. — Acts 2006, No. 26, § 1, effective August 15, 2006, added (S).

Acts 2006, No. 59, § 1, effective August 15, 2006, substituted “ten years” for “seven years” in (A)(2)(a)(i); and in (A)(2)(c)(i), inserted “of this Section,” and deleted “but never having served time in a state prison” following “second felony offense and committed to the Department of Public Safety and Corrections.”

Acts 2006, No. 68, § 1, effective August 15, 2006, inserted “or methadone” following “or oxycodone” throughout (A)(2)(a).

2005 Amendments. — Acts 2005, No. 337, § 1, effective August 15, 2005, inserted “or oxycodone” following “or cocaine” throughout (A)(2)(a).

2003 Amendments. — Acts 2003, No. 587, § 1, effective August 15, 2003, added (H)(4)(r).

Acts 2003, No. 868, § 1, effective August 15, 2003, in (A)(2)(a) inserted “amphetamine or methamphetamine or” following “first or second offense for possession of,” inserted “amphetamine or methamphetamine or” following “manufacture, distribute, or dispense,” inserted “R.S. 40:967(B)(1) or” following “in violation of,” inserted “or amphetamine or methamphetamine” preceding “involved was twenty-eight grams.”

2001 Amendments. — Acts 2001, No. 253, § 1, effective August 15, 2001, deleted “but never having served time in a state prison” preceding “may be eligible for intensive parole supervision” in (A)(2)(a).

Acts 2001, No. 611, § 1, effective August 15, 2001, added “provided that the victim ... that they desire such notification” to the end of (B).

Acts 2001, No. 1206, § 1, effective August 15, 2001, rewrote (C)(2)(a); rewrote (H)(2); deleted (H)(2)(a)-(c); and rewrote (O)(1).

1999 Amendments. — Acts 1999, No. 119, § 1, effective August 15, 1999, in (A)(1), deleted “and committed to the Department of Public Safety and Corrections” in the first sentence, and substituted “offense” for “and committed to the Department of Public Safety and Corrections.”

Acts 1999, No. 359, § 1, effective August 15, 1999, inserted the second and third sentences in (A)(2)(a), substituted “monthly visits” for “weekly visits” in (A)(2)(h)(i).

Acts 1999, No. 923, § 1, effective August 15, 1999, added “infectious disease testing” to the end of the section heading; and added (R).

Acts 1999, No. 1150, § 1, effective August 15, 1999, in (H)(2)(b), substituted “twenty-one days” for “thirty days,” and “twenty-one days of establishing” for “thirty days of setting up” in the first sentence.

Acts 1999, No. 1209, § 1, effective August 15, 1999, inserted “No prisoner sentenced as a serial sexual offender shall be eligible for parole,” in (B).

Quoted Statutory Material. — Acts 2009, No. 533, § 1, provides that “The legislature hereby finds that the provisions of Act No. 403 of the 2001 Regular Session of the Legislature provided for more lenient penalty provisions for certain enumerated crimes and that these penalty provisions were to be applied prospectively. Those penalties changed for the production, manufacturing, distribution, or dispensing or possessing with intent to produce, manufacture, or distribute heroin from life imprisonment to imprisonment for not less than five nor more than fifty years at hard labor, at least five years of which shall be served without benefit of probation or suspension of sentence. There are many individuals who were convicted of these offenses who have been incarcerated for periods greater than the minimum mandatory sentences which are in current law and are not eligible for parole consideration. While balancing the needs of the criminal justice system with changes which have been made to the penalty provisions now in effect, the legislature finds that it is in the interest of fairness that such individuals who have been incarcerated for many years for crimes involving heroin should be entitled to be considered for parole.”

Acts 2011, No. 285, §§ 2 and 3, provide that “The provisions of this Act [Acts 2011, No. 285] shall apply only to persons who are sentenced on or after August 15, 2011.

“The Department Public Safety and Corrections shall measure and document cost savings from the implementation of this Act. The Department of Public Safety and Corrections shall establish a baseline for measurement using the average number of inmates incarcerated at each type of penal or correctional institution as defined in R.S. 15:824 and at local parish jails or institutions in Fiscal Year 2010-2011. The Department of Public Safety and Corrections shall provide information regarding the estimated savings to the legislature. The Louisiana Legislature shall appropriate the savings realized by the provisions of this Act for reimbursements for the costs of incarceration of offenders awaiting probation and parole revocation hearings, for other local corrections programs that reduce recidivism, for expanded treatment programs, and for expanded probation and parole services.”

Acts 2012, No.159, § 2, provides that “The provisions of this Act [Acts 2012, No.159], shall apply only to persons who are sentenced on or after August 1, 2012.”

CROSS REFERENCES

Louisiana Law. — Conditions of probation, parole, and suspension or diminution of sentence, see La. R.S. 15:538.

Supervision upon release from parish prison after diminution of sentence for good behavior; conditions of release; revocation, see La. R.S. 15:571.7.

Supervised release of parish prisoners; rules of conduct; revocation, see La. R.S. 15:571.13.

Board of Parole; membership; qualifications; vacancies; compensation; domicile; venue; meetings; quorum; panels; powers and duties; transfer of property to board; representation of applicants before the board; prohibitions, see La. R.S. 15:574.2.

Parole; intensive parole supervision; eligibility, see La. R.S. 15:574.4.4.

Intensive incarceration and parole supervision of persons held by sheriff in Orleans Parish, see La. R.S. 15:574.5.

Custody and supervision of parolees; modification or suspension of supervision; violation of conditions of parole; sanctions; alternative conditions; administrative sanctions, see La. R.S. 15:574.7.

Medical parole program; eligibility; revocation, see La. R.S. 15:574.20.

Classification and treatment programs; qualified sex offender programs; reports; earned credits, see La. R.S. 15:828.

Corporation tax credit; re-entrant jobs credit, see La. R.S. 47:287.748.

Sentencing guidelines; generally, see La. C.Cr.P. Art. 894.1.

Conditions of probation, see La. C.Cr.P. Art. 895.

Additional sanctions for probation revocation, see La. C.Cr.P. Art. 901.1.
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CONSTITUTIONAL LAW

• Separation of Powers. — La. Rev. Stat. Ann. § 15:574.4 did not violate the separation of powers clause, La. Const. art. II, § 1 because although the authority to grant parole was delegated to the executive branch, the legislature closely regulated the eligibility requirements. Bosworth v. Whitley, 627 So. 2d 629, 1993 La. LEXIS 3396 (Nov. 29, 1993).

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Scope of Protection. — Inmate’s petition for a writ of habeas corpus was properly dismissed because parole statutes had not created an expectancy of release or liberty interest in general, or for those with life terms in particular. Sinclair v. Kennedy, 701 So. 2d 457, 1997 La. App. LEXIS 2356 (Sept. 19, 1997), writ denied by La. 97-2495, 717 So. 2d 645, 1998 La. LEXIS 1490 (La. Apr. 3, 1998).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — There was no reversible error in the trial court’s denying defendant, who was convicted of possession with intent to distribute heroin, the benefit of parole because under La. Rev. Stat. Ann. § 15:574.4(B), a defendant sentenced to life imprisonment is not eligible for parole until his life sentence is commuted to a fixed number of years. State v. Washington, 788 So. 2d 477, 2001 La. App. LEXIS 1176 (Mar. 21, 2001), writ denied by La. 2001-1096, 816 So. 2d 866, 2002 La. LEXIS 1694 (La. May 31, 2002).

Defendant sentenced for seven counts of distribution of heroin, a violation of La. Rev. Stat. Ann. § 40:966, and with one count of possession with intent to distribute heroin pursuant to La. Rev. Stat. Ann. § 40:966(B), to life imprisonment was not eligible for parole; parole eligibility could not be considered until the defendant’s life sentence was commuted to a fixed number of years under La. Rev. Stat. Ann. § 15:574.4(B). State v. Flowers, 782 So. 2d 685, 2001 La. App. LEXIS 601 (Mar. 7, 2001), writ denied by La. 2001-1175, 811 So. 2d 896, 2002 La. LEXIS 913 (La. Mar. 15, 2002).

Trial court had no authority to sentence defendant to a term of imprisonment without benefit of parole for attempted distribution of cocaine, a violation of La. Rev. Stat. Ann. §§ 40:967 and 14:27, because the substantive statutes did not mandate parole ineligibility; the trial court had no authority under La. Rev. Stat. Ann. § 15:574.4 to grant or deny parole eligibility. State v. Knight, 548 So. 2d 1276, 1989 La. App. LEXIS 1489 (Aug. 24, 1989).

••• Possession

•••• General Overview. — In a drug case, defendant’s sentence of eight years at hard labor was not illegal, and he was not entitled to diminution or parole where defendant’s criminal record included multiple felony drug convictions, he had a conviction for attempted second-degree murder, he committed the instant offense while he was on parole, and he had been adjudicated a second felony offender. State v. Young, 862 So. 2d 312, 2003 La. App. LEXIS 3309 (Dec. 5, 2003), modified by, writ of certiorari denied in part by La. 2004-0029, 872 So. 2d 505, 2004 La. LEXIS 1687 (La. May 14, 2004).

•• Crimes Against Persons

••• Robbery

•••• General Overview. — La. Rev. Stat. Ann. § 15:574.4(B) mandated that a person convicted of an attempt to commit any crime was to be punished in the same manner as the offense attempted; for the crime of attempted armed robbery, that meant that defendant was not eligible for parole, probation or suspension of sentence. State v. Patterson, 259 LA. 508, 250 So. 2d 721, 1971 La. LEXIS 4139 (June 28, 1971).

•• Property Crimes

••• Burglary & Criminal Trespass

•••• General Overview. — Authority to grant or deny parole to defendant convicted of attempted simple burglary under La. Rev. Stat. Ann. § 14:27 belonged to the department of corrections not the trial court under La. Rev. Stat. Ann. § 15:574.4. State v. Smith, 570 So. 2d 82, 1990 La. App. LEXIS 2386 (Oct. 30, 1990).

•• Sex Crimes

••• Sexual Assault

•••• General Overview. — Thirty-six-year-old defendant who climbed into bed with two girls ages nine and eleven and touched their genitals through their clothes was eligible for parole as a first offender after serving one-third of his sentence. State v. Bouton, 615 So. 2d 23, 1993 La. App. LEXIS 983 (Mar. 3, 1993).

• Trials

•• Judicial Discretion. — The contention of a defendant convicted of possession of cocaine, that the trial court erred in failing to recommend defendant for the intensive incarceration program, was without merit; although recommendation of the program was within the trial court’s discretion under La. Rev. Stat. Ann. § 15:574.4A(a)(iii), the program was inappropriate for one who was not attempting to straighten up his life, but who had committed another offense after just having been sentenced for prior distribution offenses. State v. Sumlin, 605 So. 2d 608, 1992 La. App. LEXIS 2528 (Aug. 19, 1992).

• Sentencing

•• General Overview. — Trial court erred in sentencing defendant as a second offender to 10 years at hard labor with no parole or good time eligibility for his pandering conviction; pursuant to La. Rev. Stat. Ann. § 15:574.4(A)(1), defendant was eligible for parole consideration upon serving one-half of the sentence imposed. State v. Shaffer, 529 So. 2d 98, 1988 La. App. LEXIS 1496 (July 12, 1988).

•• Alternatives

••• General Overview. — Where defendant who was convicted of attempted possession of heroin and pled guilty to a multiple bill, a review of the record for errors patent revealed that his sentence of two and one-half years without benefit of probation, parole or suspension under La. R.S. 15:529.1 was error because the statute that prohibited the possession of heroin did not provide that the sentence be without benefit of parole. La. R.S. 40:966(C)(1). Because the statute did not prohibit parole, the defendant’s enhanced sentence should not have prohibited parole, and his parole eligibility was to be determined by the Department of Corrections pursuant to La. Rev. Stat. Ann. § 15:574.4. State v. Randle, 750 So. 2d 353, 1999 La. App. LEXIS 3684 (Dec. 22, 1999).

Because defendant was rejected entry into the intensive incarceration program for mental health reasons, her attorney filed a motion for resentencing pursuant to La. Rev. Stat. Ann. § 15:574.4(2)(g)(i). State v. Aggison, 628 So. 2d 1115, 1993 La. LEXIS 3211 (Nov. 12, 1993).

Where defendant claimed the trial court breached a plea agreement when it refused to recommend defendant to the IMPACT Program, the statutes governing the IMPACT Program stated that recommendations from both the trial judge and the division of probation and parole had to be submitted before any defendant was enrolled in the program, La. Rev. Stat. Ann. § 15:574.4(2)(a)(ii) & (iii); the division of probation and parole disclosed its recommendations in the presentence report, § 15:574.4(2)(a)(ii). State v. Alex, 558 So. 2d 756, 1990 La. App. LEXIS 575 (Mar. 14, 1990).

••• Probation

•••• General Overview. — Requirements of La. Code Crim. Proc. Ann. art. 895(H), relating to notice as a condition of probation, are analogous to those of La. Rev. Stat. Ann. § 15:574.4, relating to the notice requirements for good time release, rather than to those of La. Rev. Stat. Ann. § 15:542. State v. Hutchinson, 764 So. 2d 1139, 2000 La. App. LEXIS 1437 (May 17, 2000), affirmed by, remanded by La. 00-0172, 779 So. 2d 735, 2001 La. LEXIS 630 (La. Feb. 21, 2001).

In both the notice requirements for probation under La. Code Crim. Proc. Ann. art. 895(H) and the notice requirements for good time under La. Rev. Stat. Ann. § 15:574.4, the statute imposes a condition for release. In neither instance is there a separate penalty for failure to comply, as with the registration and notice requirements of La. Rev. Stat. Ann. § 15:540 et seq.; instead, the failure to comply results in the revocation of probation or good time release. State v. Hutchinson, 764 So. 2d 1139, 2000 La. App. LEXIS 1437 (May 17, 2000), affirmed by, remanded by La. 00-0172, 779 So. 2d 735, 2001 La. LEXIS 630 (La. Feb. 21, 2001).

••• Substance Abuse Programs. — The contention of a defendant convicted of possession of cocaine, that the trial court erred in failing to recommend defendant for the intensive incarceration program, was without merit; although recommendation of the program was within the trial court’s discretion under La. Rev. Stat. Ann. § 15:574.4A(a)(iii), the program was inappropriate for one who was not attempting to straighten up his life, but who had committed another offense after just having been sentenced for prior distribution offenses. State v. Sumlin, 605 So. 2d 608, 1992 La. App. LEXIS 2528 (Aug. 19, 1992).

•• Appeals

••• General Overview. — There was no reversible error in the trial court’s denying defendant, who was convicted of possession with intent to distribute heroin, the benefit of parole because under La. Rev. Stat. Ann. § 15:574.4(B), a defendant sentenced to life imprisonment is not eligible for parole until his life sentence is commuted to a fixed number of years. State v. Washington, 788 So. 2d 477, 2001 La. App. LEXIS 1176 (Mar. 21, 2001), writ denied by La. 2001-1096, 816 So. 2d 866, 2002 La. LEXIS 1694 (La. May 31, 2002).

•• Corrections, Modifications & Reductions

••• Illegal Sentences. — In a drug case, defendant’s sentence of eight years at hard labor was not illegal, and he was not entitled to diminution or parole where defendant’s criminal record included multiple felony drug convictions, he had a conviction for attempted second-degree murder, he committed the instant offense while he was on parole, and he had been adjudicated a second felony offender. State v. Young, 862 So. 2d 312, 2003 La. App. LEXIS 3309 (Dec. 5, 2003), modified by, writ of certiorari denied in part by La. 2004-0029, 872 So. 2d 505, 2004 La. LEXIS 1687 (La. May 14, 2004).

Appellate court had the authority to correct an illegal sentence where the trial court had imposed a term of imprisonment without the possibility of parole on defendant, who was convicted of simple burglary as a second offender, because La. Rev. Stat. Ann. § 15:574.4(A) directed that a second offender was eligible for parole after serving one-half of the sentence imposed. State v. Brown, 483 So. 2d 1261, 1986 La. App. LEXIS 6087 (Feb. 14, 1986).

•• Credits. — Requirements of La. Code Crim. Proc. Ann. art. 895(H), relating to notice as a condition of probation, are analogous to those of La. Rev. Stat. Ann. § 15:574.4, relating to the notice requirements for good time release, rather than to those of La. Rev. Stat. Ann. § 15:542. State v. Hutchinson, 764 So. 2d 1139, 2000 La. App. LEXIS 1437 (May 17, 2000), affirmed by, remanded by La. 00-0172, 779 So. 2d 735, 2001 La. LEXIS 630 (La. Feb. 21, 2001).

In both the notice requirements for probation under La. Code Crim. Proc. Ann. art. 895(H) and the notice requirements for good time under La. Rev. Stat. Ann. § 15:574.4, the statute imposes a condition for release. In neither instance is there a separate penalty for failure to comply, as with the registration and notice requirements of La. Rev. Stat. Ann. § 15:540 et seq.; instead, the failure to comply results in the revocation of probation or good time release. State v. Hutchinson, 764 So. 2d 1139, 2000 La. App. LEXIS 1437 (May 17, 2000), affirmed by, remanded by La. 00-0172, 779 So. 2d 735, 2001 La. LEXIS 630 (La. Feb. 21, 2001).

•• Cruel & Unusual Punishment. — A trial court did not have statutory authority to order defendant, who pleaded guilty to indecent behavior with a juvenile, to place a sign in his yard that revealed that he was a child molester, as a condition of parole. State v. Jordan, 716 So. 2d 36, 1998 La. App. LEXIS 1514 (June 3, 1998).

•• Guidelines

••• General Overview. — Where the district court cited La. Code Crim. Proc. Ann. art. 894.1 in sentencing defendant, but did not mention any applicable mitigating factors, such as defendant’s relative youth, that he was a product of a broken home, that he had served in the National Guard, and that he had voluntarily participated in a drug rehabilitation program, the reasons were not persuasive that defendant was among the worst class of offender and committed the worst kind of crime such that he was a candidate for the Intensive Incarceration Program, La. Rev. Stat. Ann. § 15:574.4A(2). State v. Edwards, 575 So. 2d 902, 1991 La. App. LEXIS 334 (Feb. 27, 1991).

La. Rev. Stat. Ann. § 15:574.4(B) mandated that a person convicted of an attempt to commit any crime was to be punished in the same manner as the offense attempted; for the crime of attempted armed robbery, that meant that defendant was not eligible for parole, probation or suspension of sentence. State v. Patterson, 259 LA. 508, 250 So. 2d 721, 1971 La. LEXIS 4139 (June 28, 1971).

••• Adjustments & Enhancements

•••• Criminal History

••••• Prior Felonies. — Trial court’s failure to inform defendant during the sentencing proceedings that the first two years of his sentence were to be served without the benefit of probation, parole or suspension of sentence, as required by La. Rev. Stat. Ann. § 40:967(B)(4)(b) was harmless error pursuant to La. Rev. Stat. Ann. § 15:301.1(A) because the failure to the sentencing court to specifically state that did not in any way affect the statutory requirement; further, La. Rev. Stat. Ann. § 15:574.4(A)(1) rendered defendant ineligible for parole due to his fourth felony offender status. State v. Henderson, 880 So. 2d 169, 2004 La. App. LEXIS 1972 (Aug. 18, 2004), writ denied by La. 2004-2508, 901 So. 2d 1061, 2005 La. LEXIS 1441 (La. Apr. 29, 2005), writ denied by La. 2004-2530, 916 So. 2d 129, 2005 La. LEXIS 2732 (La. Nov. 28, 2005).

Trial court erred when it sentenced defendant to 14 years hard labor without benefit of parole because even with two prior convictions, defendant would have been eligible for parole after he served one-half of his sentence pursuant to La. Rev. Stat. Ann. § 15:574.4(A)(1). State v. Mosby, 581 So. 2d 1060, 1991 La. App. LEXIS 1491 (May 16, 1991), affirmed by 595 So. 2d 1135, 1992 La. LEXIS 921 (La. 1992).

Defendant had three previous felony conviction, and therefore, he was properly sentenced without benefit of parole pursuant to La. Rev. Stat. Ann. § 15:574.4(A)(1). State v. Kuykendahl, 526 So. 2d 402, 1988 La. App. LEXIS 1084 (May 12, 1988), overruled in part by State v. Melancon, 536 So. 2d 430, 1989 La. App. LEXIS 99 (La.App. 4 Cir. 1989), overruled by State v. Melancon, 536 So. 2d 430, 1988 La. App. LEXIS 1846 (La.App. 4 Cir. 1988).

Because defendant was sentenced as a third felony offender, he was ineligible for parole, probation, or a suspended sentence; as such, it was correct for the trial judge to impose such prohibitions in the sentence. State v. Bell, 471 So. 2d 1190, 1985 La. App. LEXIS 9007 (June 26, 1985), writ of certiorari denied by 477 So. 2d 97, 1985 La. LEXIS 9717 (La. 1985).

••••• Three Strikes. — Where defendant was convicted of three or more felonies, La. Rev. Stat. Ann. § 15:574.4A(1) required that defendant’s entire sentence was to be served without benefit of parole. State v. Moton, 793 So. 2d 1269, 2001 La. App. LEXIS 1889 (Aug. 22, 2001).

La. Rev. Stat. Ann. § 15:574.4(A)(1) changes the parole eligibility upon conviction of a second felony offense; specifically, the statute provides that upon conviction of a second felony offense, such person shall be eligible for parole consideration upon serving one-half of the sentence imposed. State v. Ngo, 738 So. 2d 718, 1999 La. App. LEXIS 2095 (June 30, 1999).

Third-time felony offender was found to be ineligible for parole pursuant to La. Rev. Stat. Ann. § 15:574.4(A)(1). State v. Henderson, 721 So. 2d 85, 1998 La. App. LEXIS 2976 (Oct. 28, 1998).

•• Imposition. — Where defendant who was convicted of attempted possession of heroin and pled guilty to a multiple bill, a review of the record for errors patent revealed that his sentence of two and one-half years without benefit of probation, parole or suspension under La. R.S. 15:529.1 was error because the statute that prohibited the possession of heroin did not provide that the sentence be without benefit of parole. La. R.S. 40:966(C)(1). Because the statute did not prohibit parole, the defendant’s enhanced sentence should not have prohibited parole, and his parole eligibility was to be determined by the Department of Corrections pursuant to La. Rev. Stat. Ann. § 15:574.4. State v. Randle, 750 So. 2d 353, 1999 La. App. LEXIS 3684 (Dec. 22, 1999).

••• General Overview. — La. Code Crim. Proc. Ann. art. 890.1(A) [Repealed] mandates a designation by the sentencing judge when the crime of which defendant was convicted is either enumerated in La. Rev. Stat. Ann. § 14:2(13) or defined as a crime in § 14:2(13); such designation apparently was designed to provide assistance to the Department of Safety and Corrections in determining diminution of sentence for good behavior under La. Rev. Stat. Ann. § 15:571.3 or eligibility for parole under La. Rev. Stat. Ann. § 15:574.4B. State v. Allen, 762 So. 2d 615, 2000 La. LEXIS 1785 (June 16, 2000).

•• Restitution. — Trial court erred in imposing restitution as a condition of defendant’s parole; the board of parole alone could place such conditions on a defendant’s parole under La. Rev. Stat. Ann. § 15:574.4. State v. Craft, 796 So. 2d 907, 2001 La. App. LEXIS 2106 (Oct. 3, 2001).

The district court could not order defendant to make restitution to his victim as a condition of parole because the legislature had vested that authority under La. Rev. Stat. Ann. § 15:574.4(J) to the parole board. State v. Conners, 577 So. 2d 273, 1991 La. App. LEXIS 527 (Mar. 13, 1991).

Trial court improperly ordered defendant to make restitution to the victims prior to release on parole; a sentencing court could not require restitution as a prerequisite for parole; the parole board could require restitution as a condition of parole. State v. Volentine, 565 So. 2d 511, 1990 La. App. LEXIS 1617 (June 20, 1990).

•• Supervised Release. — In a drug case, defendant’s sentence of eight years at hard labor was not illegal, and he was not entitled to diminution or parole where defendant’s criminal record included multiple felony drug convictions, he had a conviction for attempted second-degree murder, he committed the instant offense while he was on parole, and he had been adjudicated a second felony offender. State v. Young, 862 So. 2d 312, 2003 La. App. LEXIS 3309 (Dec. 5, 2003), modified by, writ of certiorari denied in part by La. 2004-0029, 872 So. 2d 505, 2004 La. LEXIS 1687 (La. May 14, 2004).

• Postconviction Proceedings

•• Parole. — Defendant sentenced for seven counts of distribution of heroin, a violation of La. Rev. Stat. Ann. § 40:966, and with one count of possession with intent to distribute heroin pursuant to La. Rev. Stat. Ann. § 40:966(B), to life imprisonment was not eligible for parole; parole eligibility could not be considered until the defendant’s life sentence was commuted to a fixed number of years under La. Rev. Stat. Ann. § 15:574.4(B). State v. Flowers, 782 So. 2d 685, 2001 La. App. LEXIS 601 (Mar. 7, 2001), writ denied by La. 2001-1175, 811 So. 2d 896, 2002 La. LEXIS 913 (La. Mar. 15, 2002).

Defendant’s sentence of life imprisonment after his conviction for possession of heroin and adjudication as a third felony offender under La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii), was not cruel because defendant could be paroled after 20 years under § 15:574.4(A)(3). State v. Carter, 773 So. 2d 268, 2000 La. App. LEXIS 2894 (Nov. 15, 2000), writ denied by La. 2001-0029, 801 So. 2d 1085, 2001 La. LEXIS 3248 (La. Nov. 21, 2001).

Parolee, a sex offender, violated the provision of his parole plan requiring him to reside at the place stated in the plan, and not to change residences without permission, when his girlfriend and her minor children moved into his house; La. Rev. Stat. Ann. § 15:574.4(H)(4)(i) provided the authority for the imposition of this condition by the parole officer. State ex rel. Lee v. Louisiana Dep’t of Pub. Safety & Corrections, Bd. of Pardon & Parole, 739 So. 2d 815, 1999 La. App. LEXIS 1646 (May 14, 1999).

Parolee’s contention, that his parole officer’s order that he not cohabitate with his girlfriend and her minor children was unreasonable and exceeded the scope of his parole restrictions, was rejected where La. Rev. Stat. Ann. § 15:574.4(H)(4)(i) gave the officer the authority to impose such a condition. State ex rel. Lee v. Louisiana Dep’t of Pub. Safety & Corrections, Bd. of Pardon & Parole, 739 So. 2d 815, 1999 La. App. LEXIS 1646 (May 14, 1999).

Pursuant to the prohibition against ex post facto laws in La. Const. art. I, § 23, a trial court improperly imposed the requirement in La. Rev. Stat. Ann. § 15:574B that defendant serve 85 percent of his sentence before being eligible for parole; where defendant committed his crime before the effective date of the requirement but was sentenced after the effective date, and parole eligibility was determined by the Louisiana Department of Corrections under La. Rev. Stat. Ann. § 15:574.4. State v. Lanieu, 734 So. 2d 89, 1999 La. App. LEXIS 1091 (Apr. 1, 1999), writ denied by La. 99-1259, 750 So. 2d 962, 1999 La. LEXIS 2573 (La. Oct. 8, 1999).

Inmate’s petition for a writ of habeas corpus was properly dismissed because parole statutes had not created an expectancy of release or liberty interest in general, or for those with life terms in particular. Sinclair v. Kennedy, 701 So. 2d 457, 1997 La. App. LEXIS 2356 (Sept. 19, 1997), writ denied by La. 97-2495, 717 So. 2d 645, 1998 La. LEXIS 1490 (La. Apr. 3, 1998).

Prisoner’s petition for a writ of habeas corpus and mandamus were properly dismissed because due to the requirements of the current and former La. Rev. Stat. Ann. § 15:574.4(B), parole consideration would have been withheld from petitioner, by operation of law, despite the fact that the applicable penalty provision had not or could not include the words “without benefit of parole.” Damone v. Whitley, 694 So. 2d 1205, 1997 La. App. LEXIS 1473 (May 9, 1997).

La. Rev. Stat. Ann. § 15:574.4 did not violate the separation of powers clause, La. Const. art. II, § 1 because although the authority to grant parole was delegated to the executive branch, the legislature closely regulated the eligibility requirements. Bosworth v. Whitley, 627 So. 2d 629, 1993 La. LEXIS 3396 (Nov. 29, 1993).

Thirty-six-year-old defendant who climbed into bed with two girls ages nine and 11 and touched their genitals through their clothes was eligible for parole as a first offender after serving one-third of his sentence. State v. Bouton, 615 So. 2d 23, 1993 La. App. LEXIS 983 (Mar. 3, 1993).

Under La. Rev. Stat. Ann. § 15:574.4(H) a parolee is required to live and remain at liberty and refrain from engaging in any type of criminal conduct; he/she will be subject to visits by his parole officer at his home or place of employment without prior notice. State v. Shrader, 593 So. 2d 457, 1992 La. App. LEXIS 39 (Jan. 22, 1992), writ of certiorari denied by 598 So. 2d 353, 1992 La. LEXIS 1684 (La. 1992).

Trial court erred when it sentenced defendant to 14 years hard labor without benefit of parole because even with two prior convictions, defendant would have been eligible for parole after he served one-half of his sentence pursuant to La. Rev. Stat. Ann. § 15:574.4(A)(1). State v. Mosby, 581 So. 2d 1060, 1991 La. App. LEXIS 1491 (May 16, 1991), affirmed by 595 So. 2d 1135, 1992 La. LEXIS 921 (La. 1992).

The district court could not order defendant to make restitution to his victim as a condition of parole because the legislature had vested that authority under La. Rev. Stat. Ann. § 15:574.4(J) to the parole board. State v. Conners, 577 So. 2d 273, 1991 La. App. LEXIS 527 (Mar. 13, 1991).

Authority to grant or deny parole to defendant convicted of attempted simple burglary under La. Rev. Stat. Ann. § 14:27 belonged to the department of corrections not the trial court under La. Rev. Stat. Ann. § 15:574.4. State v. Smith, 570 So. 2d 82, 1990 La. App. LEXIS 2386 (Oct. 30, 1990).

Trial court improperly ordered defendant to make restitution to the victims prior to release on parole; a sentencing court could not require restitution as a prerequisite for parole; the parole board could require restitution as a condition of parole. State v. Volentine, 565 So. 2d 511, 1990 La. App. LEXIS 1617 (June 20, 1990).

Trial court did not have authority to impose a sentence without parole eligibility under La. Rev. Stat. Ann. § 15:529.1 because the only authority for denying parole benefits was found under La. Rev. Stat. Ann. § 15:574.4, which gave the eligibility determination to the department of corrections. State v. Groce, 553 So. 2d 888, 1989 La. App. LEXIS 2180 (Nov. 16, 1989), writ denied by 582 So. 2d 859, 1991 La. LEXIS 1973 (La. 1991).

Trial court had no authority to sentence defendant to a term of imprisonment without benefit of parole for attempted distribution of cocaine, a violation of La. Rev. Stat. Ann. §§ 40:967 and 14:27, because the substantive statutes did not mandate parole ineligibility; the trial court had no authority under La. Rev. Stat. Ann. § 15:574.4 to grant or deny parole eligibility. State v. Knight, 548 So. 2d 1276, 1989 La. App. LEXIS 1489 (Aug. 24, 1989).

Defendant’s sentence of four years at hard labor without benefit of parole was improper because he was eligible as a second felony offender for parole consideration upon serving one-half of the sentence imposed pursuant to La. Rev. Stat. Ann. § 15:574.4(A)(1). State v. Kelly, 537 So. 2d 811, 1989 La. App. LEXIS 53 (Jan. 18, 1989).

Trial court erred in sentencing defendant as a second offender to 10 years at hard labor with no parole or good time eligibility for his pandering conviction; pursuant to La. Rev. Stat. Ann. § 15:574.4(A)(1), defendant was eligible for parole consideration upon serving one-half of the sentence imposed. State v. Shaffer, 529 So. 2d 98, 1988 La. App. LEXIS 1496 (July 12, 1988).

Because parole was not mentioned in the statute providing for life imprisonment for distribution of heroin, the trial judge did not err when it refused to charge the jury or allow voir dire and argument relative to the availability of parole; the instruction did not become a part of the mandatory sentencing provisions by virtue of La. Rev. Stat. Ann. § 15:574.4(B). State v. Montana, 489 So. 2d 348, 1986 La. App. LEXIS 6868 (May 12, 1986), writ of certiorari denied by 493 So. 2d 1205, 1986 La. LEXIS 7155 (La. 1986).

Appellate court had the authority to correct an illegal sentence where the trial court had imposed a term of imprisonment without the possibility of parole on defendant, who was convicted of simple burglary as a second offender, because La. Rev. Stat. Ann. § 15:574.4(A) directed that a second offender was eligible for parole after serving one-half of the sentence imposed. State v. Brown, 483 So. 2d 1261, 1986 La. App. LEXIS 6087 (Feb. 14, 1986).

Because defendant was sentenced as a third felony offender, he was ineligible for parole, probation, or a suspended sentence; as such, it was correct for the trial judge to impose such prohibitions in the sentence. State v. Bell, 471 So. 2d 1190, 1985 La. App. LEXIS 9007 (June 26, 1985), writ of certiorari denied by 477 So. 2d 97, 1985 La. LEXIS 9717 (La. 1985).

Where governor commuted an inmate’s sentence but was silent as to his eligibility for parole which was denied at sentencing, the inmate was eligible for parole where there was authority to grant it in accordance with La. Rev. Stat. Ann. § 15:574.4(A). State ex rel. Milby v. State, 471 So. 2d 1000, 1985 La. App. LEXIS 8757 (June 25, 1985).

•• Sex Offenders

••• General Overview. — Felon was not required to register as a sex offender pursuant to La. Rev. Stat. Ann. § 15:542 where the offense was committed prior to the effective date of the statute, because a violation of the requirement would have resulted in additional penalties; however, the felon was required to comply with the registration requirements of La. Rev. Stat. Ann. § 15:574.4(H) because a failure to comply would only have resulted in a return to prison to complete the full term of imprisonment to which the felon was originally sentenced, thus, there were no greater penalties imposed. Lee v. State, 681 So. 2d 1020, 1996 La. App. LEXIS 2203 (Sept. 27, 1996), writ of certiorari denied by La. 97-1016, 692 So. 2d 1099, 1997 La. LEXIS 1304 (La. Apr. 25, 1997).

• Appeals

•• Reversible Errors

••• General Overview. — Defendant’s sentence of four years at hard labor without benefit of parole was improper because he was eligible as a second felony offender for parole consideration upon serving one-half of the sentence imposed pursuant to La. Rev. Stat. Ann. § 15:574.4(A)(1). State v. Kelly, 537 So. 2d 811, 1989 La. App. LEXIS 53 (Jan. 18, 1989).

GOVERNMENTS

• Courts

•• Authority to Adjudicate. — A trial court committed error in ordering a defendant convicted of simple burglary to pay the cost of parole, if he was paroled, and to make restitution, pursuant to La. Rev. Stat. Ann. §§ 15:574.4(H)(15), 15:574.4(J), because the authority to impose conditions of parole was vested in the Board of Parole. State v. Stewart, 486 So. 2d 906, 1986 La. App. LEXIS 6507 (Mar. 25, 1986).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The parole eligibility of a prisoner sentenced to consecutive terms is computed by aggregating the sentences and then taking 1/3 of the total pursuant to R.S. 15:574.4. Opinion No. 78-490, La. Atty. Gen. Op. No. 1978-490; 1978 La. AG LEXIS 732.

The governnor has the power to restore parole eligibility on an offense for which parole eligibility is either specifically prohibited or is prohibited for a specific term of years; this restoration of parole eligibility is automatic unless the commutation order specifically states otherwise; the reinstatement is governed first by the date specified in the commutation order. If none is stated, then R.S. 15:574.4 governs; and a pardon or commutation can be granted solely for the purpose of restoring parole eligibility or altering the date of parole eligibility. Opinion No. 85-545, La. Atty. Gen. Op. No. 1985-545; 1985 La. AG LEXIS 432.

Once parole has been revoked, the Louisiana Board of Parole does not have discretion to re-parole and Impact violator at anytime. The IMPACT violator must first serve the mandatory minimum sentence provided in La. R.S. 15:574.4(A)(1) prior to being eligible for parole. Opinion No. 92-322, La. Atty. Gen. Op. No. 1992-322; 1992 La. AG LEXIS 241.

The 1990 amendment to R.S. 15:574.4(A)(3) does not present an ex post facto problem since the amendment lowers the age at which an offender may become eligible for parole. The affected offenders are not disadvantage by it retroactive application since the amendment could only shorten an offender’s term of incarceration. The amendment is a procedural provision which should be given effect to all offenders who are qualified under the law. Opinion No. 96-415, La. Atty. Gen. Op. No. 1996-415; 1996 La. AG LEXIS 368.

A picture of a convicted sex offender cannot be given to the parents within the school zone. Opinion No. 97-229, La. Atty. Gen. Op. No. 1997-229; 1997 La. AG LEXIS 164.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1986-1987: A Faculty Symposium: Criminal Procedure. 48 La. L. Rev. 257 (November, 1987).

Comment: Louisiana’s “Megan’s Law”: The Need for a Principled Approach. 58 La. L. Rev. 1169 (Summer, 1998).

Comment: Parole in Louisiana: Theory and Practice. 48 Tul. L. Rev. 332 (February, 1974).

Casenotes: State Ex Rel. Olivieri v. State: The Scarlet Letter of Protection — AConstitutional Analysis of Louisiana’s Megan’s Law Statutes. 48 Loy. L. Rev. 327 (Summer, 2002).

§ 574.4.1. Parole consideration and hearings.

A. (1) The parole hearings shall be conducted in a formal manner in accordance with the rules formulated by the board and with the provisions of this Part. Before the parole of any prisoner is ordered, such prisoner shall appear before and be interviewed by the board, except those incarcerated in parish prisons or parish correctional centers, in which case one board member may conduct the interview. The board may order a reconsideration of the case or a rehearing at any time.

(2) The crime victim or the victim’s family, a victim advocacy group, and the district attorney or his representatives, may appear before the Board of Parole by means of telephone communication from the office of the local district attorney.

B. The board shall render its decision ordering or denying the release of the prisoner on parole within thirty days after the hearing. A parole shall be ordered only for the best interest of society, not as an award of clemency, and upon determination by the board that there is reasonable probability that the prisoner is able and willing to fulfill the obligations of a law-abiding citizen so that he can be released without detriment to the community or to himself.

C. All paroles shall issue upon order of the board and each order of parole shall recite the conditions thereof; provided, however, that before any prisoner is released on parole he shall be provided with a certificate of parole that enumerates the conditions of parole. These conditions shall be explained to the prisoner and the prisoner shall agree in writing to such conditions.

D. The release date of the prisoner shall be fixed by the board, but such date shall not be later than six months after the parole hearing or the most recent reconsideration of the prisoner’s case. (Acts 2010, No. 241, § 1, eff. Aug. 15, 2010.)

CROSS REFERENCES

Louisiana Law. — The drug division probation program, see La. R.S. 13:5304.

Conditions of probation, see La. C.Cr.P. Art. 895.

Violation hearing; sanctions, see La. C.Cr.P. Art. 900.

§ 574.4.2. Decisions of committee on parole; nature, order, and conditions of parole; rules of conduct; infectious disease testing.

A. (1) The committee on parole may make rules for the conduct of persons heretofore or hereafter granted parole. When a prisoner is released on parole, the committee shall require as a condition of his parole that he refrain from engaging in criminal conduct.

(2) The committee may also require, either at the time of his release on parole or at any time while he remains on parole, that he conform to any of the following conditions of parole which are deemed appropriate to the circumstances of the particular case:

(a) Report, no later than forty-eight hours after being placed on parole, to the division of probation and parole office of the Department of Public Safety and Corrections which is listed on the certificate of parole.

(b) Reside at the address listed on the certificate of parole. Obtain written permission from the probation and parole officer prior to moving from this address or written permission prior to leaving the state of Louisiana.

(c) Submit a monthly report by the fifth day of every month until supervision is completed and report when ordered to do so by the probation and parole officer.

(d) Not engage in any criminal activity, nor associate with people who are known to be involved in criminal activity. Avoid bars and casinos and refrain from the use of illegal drugs or alcohol.

(e) Pay supervision fees in an amount set by the Department of Public Safety and Corrections as provided by law. Payments are due on the first day of each month.

(f) Be employed at a lawful occupation. Employment shall be approved by the probation and parole officer. If employment is terminated, immediately report this to the probation and parole officer.

(g) Truthfully and promptly answer all questions as directed by the probation and parole officer.

(h) Submit to available medical, mental health or substance abuse exams, treatment, or both when ordered to do so by the probation and parole officer. Submit to drug and alcohol screens at personal expense.

(i) Agree to visits at residence or place of employment by the probation and parole officer at any time. Further agrees to searches of person, property, residence, or vehicle, when reasonable suspicion exists that criminal activity has been engaged in while on parole.

(j) Not possess or be in control of any firearms or dangerous weapons.

(k) Waive extradition to the state of Louisiana from any jurisdiction in or outside of the United States and agree not to contest any effort by any jurisdiction for return to the state of Louisiana.

(3) For those persons who have been convicted of a “sex offense” as defined in R.S. 15:541, agree to searches of his person, his property, his place of residence, his vehicle, or his personal effects, or any or all of them, at any time, by a law enforcement officer, duly commissioned in the parish or municipality where the sex offender resides or is domiciled, designated by his agency to supervise sex offenders, with or without a warrant of arrest or with or without a search warrant, when the officer has reasonable suspicion to believe that the person who is on parole is engaged in or has been engaged in criminal activity for which the person has not been charged or arrested while on parole.

(4) No offender, who is the parent, stepparent, or has legal custody and physical custody of the child who is the victim, shall be released on parole unless the victim has received psychological counseling prior to the offender’s release if the offender is returning to the residence or community in which the child resides. Such psychological counseling shall include an attempt by the health care provider to ease the psychological impact upon the child of the notice required by the provisions of R.S. 15:574.4.3, including assisting the child in coping with potential insensitive comments and actions by the child’s neighbors and peers. The cost of such counseling shall be paid by the offender.

(5) If parole is revoked for any reason, all good time earned or any additional credits earned or which could have been earned on that portion of the sentence served prior to the granting of parole shall be forfeited, and the parolee shall serve the remainder of the sentence as of the date of release on parole.

B. At the time these written conditions are given, the committee shall notify the parolee that:

(1) If he is arrested while on parole, the committee has the authority to place a detainer against him which will in effect prevent him from making bail pending any new charges against him; and

(2) Should his parole be revoked for any reason, good time earned prior to parole and good time that would have been earned if parole had not been granted will be forfeited, as required by R.S. 15:571.4.

C. (1) When a victim of the crime for which parole is being considered has suffered a direct pecuniary loss other than damage to or loss of property, the parole committee may impose as a condition of parole that restitutions to the victim be made. When such a condition is imposed, the committee shall take into account the defendant’s ability to pay and shall not revoke parole based upon this condition unless the parolee has willfully failed to comply. When the victim’s loss consists of damage to or loss of property, the committee shall impose as a condition of parole payment of restitution, either in a lump sum or in monthly installments based on the earning capacity and assets of the defendant. If the victim was paid for such property loss or damage with monies from the Crime Victims Reparations Fund, the committee shall order the parolee to make such payments as reimbursement to the fund in the same amount as was paid from the fund to the victim. This condition of parole shall continue until such time as the restitution is paid or the parolee is discharged from parole in accordance with R.S. 15:574.6.

(2) Nothing herein shall affect a victim’s civil remedy except that funds actually received shall be credited to any civil judgment arising out of the same offense.

D. If the prisoner has not paid and is liable for any costs of court or costs of the prosecution or proceeding in which he was convicted or any fine imposed as a part of his sentence, the committee on parole shall require as a condition of parole the payment of such costs or fine, either in a lump sum or according to a schedule of payments established by the committee and based upon the prisoner’s ability to pay.

E. Before the committee on parole places a person on parole, the committee shall determine if he has a high school diploma or its equivalent and, if he does not, the committee shall condition parole upon the parolee’s enrolling in and attending an adult education or reading program until he obtains a GED credential, or until he completes such educational programs required by the committee, and has attained a sixth grade reading level, or until his term of parole expires, whichever occurs first. All costs shall be paid by the parolee. If the committee finds that there are no adult education or reading programs in the parish in which the parolee is domiciled, the parolee is unable to afford such a program, or attendance would create an undue hardship on the parolee, the committee may suspend this condition of parole. The provisions of this Subsection shall not apply to those parolees who are mentally, physically, or by reason of age, infirmity, dyslexia, or other such learning disorders, unable to participate.

F. The collection of the supervision fee imposed pursuant to Subparagraph (A)(2)(o) of this Section shall be suspended upon the transfer of an offender to another state for parole supervision in that state, pursuant to the interstate compact for out-of-state parolee supervision as provided in R.S. 15:574.31 et seq.

G. (1) Before placing a person on parole, the committee on parole shall require that person to submit to a test designed to determine whether he is infected with a sexually transmitted disease, acquired immune deficiency syndrome (AIDS), the human immunodeficiency virus (HIV), HIV-1 antibodies, or any other probable causative agent of AIDS and viral hepatitis.

(2) The procedure or test shall be performed by a qualified physician or other qualified person who shall notify the parolee of the test results.

(3) If the person tested under the provisions of this Subsection tests positive for a sexually transmitted disease, AIDS, HIV, HIV-1 antibodies, or any other probable causative agent of AIDS and viral hepatitis, he shall be referred to the appropriate health care and support services. If the person tested positive, the granting of the parole shall be conditioned upon the person seeking advice and counseling from the appropriate health care and support services. Failure to seek or follow that advice shall result in the revocation of that person’s parole.

(4) The costs associated with this testing shall be paid by the person tested.

(5) The provisions of this Subsection shall not apply to inmates released because of diminution of sentence under R.S. 15:571.3. (Acts 2009, No. 299, § 2, eff. July 1, 2009; Acts 2010, No. 241, §§ 1, 2, eff. Aug. 15, 2010; Acts 2011, No. 219, § 2, eff. Aug. 15, 2011; Acts 2012, No. 241, § 1, eff. Aug. 1, 2012.)

LSLI 2012 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute changed references to ‘Board of Parole’ to ‘committee on parole’; ‘parole board’ to ‘parole committee’; ‘board’ to ‘committee’; ‘board’s’ to ‘committee’s’; and made other similar changes in R.S. 15:574.4.2, as amended by Acts 2012, No. 241, § 1.

2012 Amendments. — The 2012 amendment by Act No. 241 inserted “deemed” in the introductory language of (A)(2); rewrote (A)(2)(a) through (A)(2)(k); deleted former (A)(2)(l) through (A)(2)(r)(i); redesignated former (A)(2)(r)(ii) and (A)(3) as (A)(3) and (A)(4); and added (A)(5).

2011 Amendments. — The 2011 amendment by No. 219 substituted “making monthly payments to the Department of Public Safety and Corrections in an amount not to exceed sixty-three dollars based upon his ability to pay as determined by the Board of Parole” for “making payments to the Board of Parole in a sum and manner determined by the board, based upon his ability to pay” in (A)(2)(o).

CROSS REFERENCES

Louisiana Law. — Adult Probation and Parole Officer Retirement Fund, see La. R.S. 11:546.

§ 574.4.3. Parole requirements for certain sex offenders.

A. (1) Before having a parole hearing for any offender who has been convicted of a violation of a sex offense as defined in R.S. 15:541, when the law permits parole consideration for that offense, and when according to law an offender convicted of one of those offenses is otherwise eligible for parole, the committee shall give written notice of the date and time of the parole hearing at least three days prior to the hearing to the victim or the victim’s parent or guardian, unless the victim, parent, or guardian has advised the committee on parole in writing that such notification is not desired.

(2) The victim or the victim’s parent or guardian who desires to do so shall be given a reasonable opportunity to attend the hearing and to be heard.

B. If a person who is otherwise eligible for intensive parole supervision pursuant to R.S. 15:574.4.4, has been convicted of one of the sexual offenses enumerated in this Section and the intensive parole supervision is applicable to any of those enumerated crimes, then the provisions of this Section shall apply.

C. If a person, who is otherwise eligible for diminution of sentence for good behavior pursuant to R.S. 15:571.3, has been convicted of one of the sexual offenses enumerated in this Section and the diminution of sentence for good behavior is applicable to any of those enumerated crimes, then the provisions of this Section shall apply.

D. (1) In cases where the offender has been convicted of or where adjudication has been deferred or withheld for the perpetration or attempted perpetration of a violation of a sex offense as defined in R.S. 15:541, including criminal sexual offenders under the supervision and legal authority of the Department of Public Safety and Corrections pursuant to the terms and conditions of the Interstate Compact for Adult Offender Supervision provided for in R.S. 15:574.31 through 574.44, and parole is permitted by law and the offender is otherwise eligible, and when the committee releases an offender on parole, the committee shall order the offender to register as a sex offender and provide notification in accordance with the provisions of R.S. 15:540 et seq.

(2) The committee shall mail notice within three days after it makes a decision to release a sexual offender, as enumerated and pursuant to the circumstances in this Paragraph, on parole. The notice shall contain the address where the defendant will reside, a statement that the offender will be released on parole, and the date he will be released and shall be mailed to the victim or the victim’s parent or guardian if the victim or a relative was not present at the parole hearing of the offender, and the notice shall be sent to their last known address by registered or certified letter, unless the victim or relative has signed a written waiver of notification.

E. (1) In cases where parole is permitted by law and the offender is otherwise eligible, the committee on Parole shall not grant parole to any sex offender either by an order of the committee on Parole or office of adult services pursuant to R.S. 15:571.3 until the Department of Public Safety and Corrections, division of probation and parole, has assessed and approved the suitability of the residence plan of such offender. In approving the residence plan of the offender, the department shall consider the likelihood that the offender will be able to comply with all of the conditions of his parole.

(2) For purposes of this Section, “sex offender” shall mean any offender who has been convicted of, or where adjudication has been deferred or withheld for, the perpetration or attempted perpetration of a violation of a sex offense as defined in R.S. 15:541.

F. (1) In cases where the offender has been convicted of or where adjudication has been deferred or withheld for the perpetration or attempted perpetration of a sex offense as defined in R.S. 15:541 and the victim of that offense is a minor, the committee may, if the department has the equipment and appropriately trained personnel, as an additional condition of parole, authorize the use of truth verification examinations to determine if the offender has violated a condition of parole. If ordered by the committee as a condition of parole, the Department of Public Safety and Corrections, division of probation and parole, is hereby authorized to administer a truth verification examination pursuant to the committee’s order and the provisions of this Subsection.

(2) Any examination conducted pursuant to the provisions of this Subsection shall be subsequent to an allegation that the offender has violated a condition of parole or at the discretion of the parole officer who has reason to believe that the offender has violated a condition of parole.

(3) The truth verification examination shall be conducted by a trained certified polygraphist or voice stress examiner.

(4) The results of the truth verification examination may be considered in determining the level of supervision and treatment needed by the offender and in the determination of the parole officer as to whether the offender has violated a condition of parole; however, such results shall not be used by the committee as the basis for a finding that a violation of a condition of parole has occurred.

(5) The sexual offender may request a second truth verification examination to be conducted by a trained and certified polygraphist or voice stress examiner of his choice. The cost of the second examination shall be borne by the offender.

(6) For purposes of this Subsection:

(a) “Polygraph examination” shall mean an examination conducted with the use of an instrument or apparatus for simultaneously recording cardiovascular pressure, pulse and respiration, and variations in electrical resistance of the skin.

(b) “Truth verification examination” shall include a polygraph examination or a voice stress analysis.

(c) “Voice stress analysis” shall mean an examination conducted with the use of an instrument or apparatus which records psychophysiological stress responses that are present in a human voice when a person suffers psychological stress in response to a stimulus. (Acts 2010, No. 241, § 1, eff. Aug. 15, 2010; Acts 2012, No. 705, § 1, eff. Aug. 1, 2012.)

LSLI 2012 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute changed references to “Board of Parole” to “committee on parole”; “parole board” to “parole committee”; “board” to “committee”; “board’s” to “committee’s”; and made other similar changes in R.S. 15:574.4.3, as amended by Acts 2012, No. 705, § 1.

2012 Amendments. — The 2012 amendment by Act No. 705 added (F).

CROSS REFERENCES

Louisiana Law. — Decisions of Board of Parole; nature, order, and conditions of parole; rules of conduct; infectious disease testing, see La. R.S. 15:574.4.2.

§ 574.4.4. Parole; intensive parole supervision; eligibility.

A. Notwithstanding the provisions of R.S. 15:574.4(A)(1), a person, otherwise eligible for parole, convicted of a nonviolent first felony offense and committed to the Department of Public Safety and Corrections, or of a nonviolent second felony offense and committed to the Department of Public Safety and Corrections, may be eligible for intensive parole supervision upon successful completion of intensive incarceration. In addition, any person convicted of a first or second offense for possession of amphetamine or methamphetamine or cocaine or oxycodone or methadone or of a first offense for distribution, dispensing, or possession with intent to produce, manufacture, distribute, or dispense amphetamine or methamphetamine or cocaine or oxycodone or methadone, in violation of R.S. 40:967(B)(1) or R.S. 40:967(B)(4)(b) when the amount of amphetamine or methamphetamine or cocaine or oxycodone or methadone involved was twenty-eight grams or less, may be eligible to participate in the intensive incarceration program. Notwithstanding the provisions of R.S. 40:967(B)(4)(b), a person otherwise eligible for participation in the intensive incarceration program may be eligible for intensive parole supervision upon successful completion of intensive incarceration. The intensive incarceration and intensive parole supervision program shall be established and administered by the department. The offender may be considered for participation in the program if all of the following conditions are met:

(1) The offender is sentenced to be committed to the Department of Public Safety and Corrections to serve ten years or less.

(2) The department, through the division of probation and parole within the office of adult services, recommends to the sentencing court that the offender is particularly likely to respond affirmatively to participation in the program.

(3) The court at sentencing recommends that the offender be considered for participation in the program.

(4) The secretary of the department, or his designee, finds, after an evaluation, that the offender is particularly likely to respond affirmatively to participation in the program.

(5) The offender voluntarily enrolls in the program after having been advised by the department of the rules and regulations governing participation in the program.

(6) The court sentences an offender in the drug division probation program pursuant to R.S. 13:5304.

B. Notwithstanding the provisions of R.S. 15:574.4(A)(1), an offender who is otherwise eligible for intensive incarceration and intensive parole supervision, but who has not been recommended for participation in the intensive incarceration and intensive parole supervision program by the division of probation and parole or the sentencing judge, as provided for in Paragraphs (A)(2) and (3) of this Section, may additionally be placed in the intensive incarceration and intensive parole supervision program if all of the following conditions are met:

(1) The staff at the adult reception and diagnostic center, after a thorough evaluation, determines that the offender is suitable and appropriate for participation.

(2) The warden at the adult reception and diagnostic center concurs with the staff recommendation.

(3) The warden of the facility where the offender would be placed concurs with the recommendation of the staff and warden of the adult reception and diagnostic center.

(4) The offender meets other conditions of participation as set forth in Paragraphs (A)(1), (4), and (5) of this Section.

C. (1) Notwithstanding the provisions of R.S. 15:574.4(A)(1), a person, otherwise eligible for parole, convicted of a first felony offense and committed to the Department of Public Safety and Corrections, or of a second felony offense and committed to the Department of Public Safety and Corrections, may be eligible for intensive parole supervision upon successful completion of intensive incarceration. The intensive incarceration and intensive parole supervision program shall be established and administered by the department.

(2) The court may sentence an offender directly to the program if the court commits the offender to the Department of Public Safety and Corrections to serve ten years or less.

D. For purposes of this Section, a “first offender” shall not have been convicted previously of another felony as provided in R.S. 15:572(C) and shall not have been granted an automatic pardon as provided in R.S. 15:572(B).

E. The duration of intensive incarceration shall not be less than one hundred eighty calendar days.

F. The participating offender shall be evaluated by the program staff on a continual basis throughout the entire period of intensive incarceration. The evaluation shall include the offender’s performance while incarcerated, the likelihood of successful adjustment on parole, and other factors deemed relevant by the Board of Parole or the program staff. The evaluation shall provide the basis for the recommendations by the department to the Board of Parole upon the offender’s completion of intensive incarceration. Violation of any institutional or program rules or regulations may subject the participant to removal from the program by the department.

G. (1) If an offender is denied entry into the intensive incarceration program for physical or mental health reasons or for failure to meet the department’s suitability criteria, the department shall notify the sentencing court, and based upon the court’s order, shall either return the offender to court for resentencing in accordance with the provisions of the Code of Criminal Procedure Article 881.1 or return the offender to a prison to serve the remainder of his sentence as provided by law.

(2) If an offender enters the intensive incarceration program and is subsequently removed for physical or mental health reasons or for failure to meet the department’s suitability criteria, the department shall notify the sentencing court and, based upon the court’s order, shall either return the offender to court for resentencing in accordance with the provisions of Code of Criminal Procedure Article 881.1 or return the offender to a prison to serve the remainder of his sentence as provided by law. If an offender enters the intensive incarceration program and is removed for violating any institutional or program rules or regulations, the offender shall be assigned to the general population to serve the remainder of his sentence as provided by law.

H. When an offender completes intensive incarceration, the Board of Parole shall review the case of the offender and recommend either that the offender be released on intensive parole supervision or that the offender serve the remainder of his sentence as provided by law. When the offender is released to intensive parole supervision by the board, the board shall require the offender to comply with the following conditions of intensive parole supervision in addition to any other conditions of parole ordered by the board:

(1) Be subject to multiple monthly visits with his supervising officers without prior notice.

(2) Abide by any curfew set by his supervising officers.

(3) Perform at least one hundred hours of unpaid community service work during the period of intensive parole supervision and, if unemployed, perform additional hours as instructed by his supervising officers.

(4) Refrain from using or possessing any controlled dangerous substance or alcoholic beverage and submit, at his own expense, to screening, evaluation, and treatment for controlled dangerous substance or alcohol abuse as directed by his supervising officers.

(5) Pay any costs as ordered by the sentencing court or Board of Parole.

I. In cases in which the Board of Parole determines that there is victim opposition to parole, that the offender has a questionable disciplinary record, or that other extraordinary circumstances exist, the board may conduct a hearing to consider intensive parole supervision for the offender having successfully completed intensive incarceration, which shall be public and conducted in the same manner as parole hearings as otherwise provided in this Part. Otherwise the decision shall be made upon the approval or disapproval of a majority of the members of the board without necessity of a hearing, after a review of all available information on the offender, including the pre-parole report prepared by the department.

J. In cases in which the court sentences a defendant in the drug division probation program for a technical violation of probation, the offender shall return to active supervised probation with the drug division probation program for a period as ordered by the court, subject to any additional conditions imposed by the court.

K. Notwithstanding the provisions of R.S. 15:574.4(A)(1), a person otherwise eligible for parole who is convicted of a nonviolent first felony offense may be committed to the Department of Public Safety and Corrections pursuant to the provisions of Code of Criminal Procedure Article 895(B)(3) to serve a sentence of not more than six months without diminution of sentence in the intensive incarceration program pursuant to the provisions of this Section. (Acts 2008, No. 266, § 2, eff. Aug. 15, 2008; Acts 2009, No. 168, § 2, eff. Aug. 15, 2009; Acts 2009, No. 182, § 2, eff. Aug. 15, 2009; Redesignated from R.S. 15:574.4.1 by Acts 2010, No. 241, § 2, eff. Aug. 15, 2010.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated La. R.S. 15:574.4.1, as amended by Acts 2010, No. 241, § 2, as La. R.S. 15:574.4.4.

LSLI 2009 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated (J), as amended by Acts 2009, No. 168, § 2, as (K).

2009 Amendments. — The 2009 amendment by No. 168 added (J).

The 2009 amendment by No. 182 added (A)(6); substituted “parole or the sentencing judge” for “parole of the office of adult services and the sentencing judge” in the introductory language of (B); and added (J).

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated R.S. 15:574.4 as R.S. 15:574.4.1. In addition the LSLI redesignated various subdivisions of R.S. 15:574.4.1 in the following manner: the former (A)(2)(a) as (A); former (A)(2)(a)(i) through (v) as (A)(1) through (A)(5); former (A)(2)(b) as (B); (A)(2)(b)(i) through (iv) as (B)(1) through (4); former (A)(2)(c)(i) and (ii) as (C)(1) and (2); former (A)(2)(d) through (f) as (D) through (F); former (A)(2)(g)(i) and (ii) as (G)(1) and (2); former (A)(2)(h) as (H); former (A)(2)(h)(i) through (v) as (H)(1) through (5); and former (A)(2)(i) as (I); substituted “R.S. 15:574.4(A)(1)” for “Paragraph (A)(1) of this Section” in (A); in (B), substituted “R.S. 15:574.4(A)(1)” for “Paragraph (A)(1) of this Section” and substituted “Paragraphs A(2) and (3)” for “Pargraphs A(2)(a)(ii) and (iii)”; substituted “Paragraphs (A)(1), (4), and (5)” for “Paragraphs A(2)(a)(i), (iv), and (v)” in (B)(4); substituted “R.S. 15:574.4(A)(1)” for “Paragraph (A)(1) of this Section” in (C)(1); and substituted “ten” for “seven” in (C)(2).

Quoted Statutory Material. — 2008, No. 266, §§ 1 through 3, provide that “The provisions of R.S. 15:574.4 regarding parole eligibility have been amended numerous times since it was enacted in 1968. This has resulted in a statute which is both lengthy and difficult to comprehend. The Louisiana State Law Institute is hereby directed to redesignate and renumber the provisions of R.S. 15:574.4(A)(2) as R.S. 15:574.4.1. The Louisiana State Law Institute is further directed to make technical 12 changes to statutory laws as necessary to reflect the statutory redesignation required by this 13 Act.”

CROSS REFERENCES

Louisiana Law. — Parole requirements for certain sex offenders, see La. R.S. 15:574.4.3.

§ 574.4.5. Probation and parole processing fee.

A. A one-time fee of sixty-five dollars shall be assessed for each case file existing on June 30, 2009, and for each new case file opened thereafter by a probation and parole officer of the office of adult services in the Department of Public Safety and Corrections. Such fee shall be collected at the offender’s first meeting with any such officer after June 30, 2009, or, if provided for by rule promulgated by the department, over a time period not to exceed twelve months after the first meeting.

B. All fees collected pursuant to this Section shall be remitted to the treasurer’s office on a monthly basis. (Acts 2009, No. 299, § 2, eff. July 1, 2009; Redesignated from R.S. 15:574.4.2 by Acts 2010, No. 241, § 2, eff. Aug. 15, 2010.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated La. R.S. 15:574.4.2, as amended by Acts 2010, No. 241, § 2, as La. R.S. 15:574.4.5.

§ 574.5. Intensive incarceration and parole supervision of persons held by sheriff in Orleans Parish.

A. An offender sentenced to the custody of the Department of Public Safety and Corrections but held by the sheriff of an eligible parish, as defined in Subsection E, and who is otherwise eligible for the intensive incarceration and parole supervision program of the department as provided for in R.S. 15:574.4, may be considered for an intensive incarceration program administered by the sheriff of that parish if all the following conditions are met:

(1) The offender is sentenced to be committed to the department to serve seven years or less.

(2) The court at sentencing recommends that the offender be considered for participation in an intensive incarceration and parole supervision program.

(3) The sheriff’s office of the parish finds, after an evaluation, that the offender is particularly likely to respond affirmatively to participation in such a program.

(4) The offender voluntarily enrolls in such a program after having been advised by the sheriff’s office of the rules and regulations governing participation in such a program.

B. The provisions of the intensive incarceration program of the department as set forth in R.S. 15:574.4(A) and Code of Criminal Procedure Article 901.1 shall apply to any intensive incarceration program administered by the sheriff of any eligible parish except for the following:

(1) The duration of any intensive incarceration shall not be less than two hundred seventy nor more than three hundred sixty-five days.

(2) The participating offender shall be evaluated by the program staff of the sheriff conducting the program on a continual basis throughout the entire period of intensive incarceration. The evaluation shall include the offender’s performance while incarcerated, the likelihood of successful adjustment on parole, and other factors deemed relevant by the Board of Parole and the program staff. The evaluation shall provide the basis for recommendations by the sheriff’s office to the Board of Parole upon the offender’s successful completion of any intensive incarceration program. Violation of any institutional or program rules or regulations may subject the participant to removal from an intensive incarceration program.

(3) Upon completion of any intensive incarceration program, the Board of Parole shall review the case of the offender and recommend that the offender be released on intensive parole supervision or that the offender serve the remainder of his sentence as provided by law.

C. Notwithstanding the provisions of R.S. 15:574.4(A)(1), offenders who have successfully completed an intensive incarceration program as provided for in this Section shall be eligible for intensive parole supervision as provided for in R.S. 15:574.4(A)(2).

D. In the event an offender sentenced to be committed to the custody of the department participates in an intensive incarceration program of any eligible parish, the sheriff’s office shall be reimbursed by the department for his participation in the program in the amount appropriated by the legislature.

E. As used in this Section, “eligible parish” means the parish of Orleans.

F. Notwithstanding any provision of law to the contrary, the department may reimburse the sheriff not more than three dollars a day in addition to the amount authorized in R.S. 15:824(B)(1)(a) and Subsection D of this Section, for his participation in the program. This reimbursement shall be subject to legislative appropriation. (Acts 1987, No. 611, § 1; Acts 2001, No. 259, § 1, eff. Aug. 15, 2001; Acts 2011, 1st Ex. Sess., No. 18, § 1, eff. June 12, 2011.)

LSLI 2011 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “sheriff” for “sheriffs” in the section heading, as amended by Acts 2011, 1st Extraordinary Session, No. 18, § 1.

2011 1st Extraordinary Session Amendments. — The 2011 amendment by No. 18 substituted “Orleans Parish” for “eligible parishes” in the section heading; and substituted “the parish of Orleans” for “a parish with a population of four hundred seventy-five thousand persons as determined by the latest United States census” in (E).

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “provisions of R.S. 15:574.4” for “provisions of R.S. 15:574.4(A)(1)” and substituted “provided for in R.S. 15:574.4” for “provided for in R.S. 15:574.4(A)(2)” in (C).

2001 Amendments. — Acts 2001, No. 259, § 1, effective August 15, 2001, substituted “two hundred seventy nor more than three hundred sixty-five days” for “ninety nor more than one hundred eighty calendar days” in (B)(1); substituted “four hundred seventy-five thousand persons” for “five-hundred thousand persons” in (E); and added (F).

CROSS REFERENCES

Louisiana Law. — Additional sanctions for probation revocation, see La. C.Cr.P. Art. 901.1.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Parole in Louisiana: Theory and Practice. 48 Tul. L. Rev. 332 (February, 1974).

§ 574.6. Parole term; automatic discharge.

The parole term, when the board orders a prisoner released on parole, shall be for the remainder of the prisoner’s sentence, without any diminution of sentence for good behavior. When the parolee has completed his full parole term, he shall be discharged from parole by the Department of Public Safety and Corrections without order by the board, provided that:

(1) No warrant has been issued by the board for the arrest of the parolee.

(2) No detainer has been issued by the parole officer for the detention of the parolee pending revocation proceedings.

(3) No indictment or bill of information is pending for any felony the parolee is suspected to have committed while on parole. (Acts 1968, No. 191, § 1; Acts 1991, No. 117, § 1.)

CROSS REFERENCES

Louisiana Law. — Decisions of Board of Parole; nature, order, and conditions of parole; rules of conduct; infectious disease testing, see La. R.S. 15:574.4.2.
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CRIMINAL LAW & PROCEDURE

• Postconviction Proceedings

•• Parole. — Since statute did not specifically set forth the time of day that the parolee’s full parole term was completed, the court found that the term ended at 12:01 a.m. on August 9th, and therefore a warrant signed on August 10th for a parole violation was untimely; the parole board’s interpretation that the term ended at 11:59 p.m. on August 10th was inappropriate since parole could not be discharged until the following day. Mole v. Louisiana Bd. of Parole, 637 So. 2d 785, 1994 La. App. LEXIS 1740 (May 20, 1994).

La. Rev. Stat. Ann. § 15:574.6 requires that the term of parole shall be for the remainder of a prisoner’s sentence, without any diminution of sentence for good behavior. State ex rel. Bartie v. State, 501 So. 2d 260, 1986 La. App. LEXIS 8424 (Dec. 23, 1986).

§ 574.7. Custody and supervision of parolees; modification or suspension of supervision; violation of conditions of parole; sanctions; alternative conditions; administrative sanctions.

A. Each parolee shall remain in the legal custody of the Department of Public Safety and Corrections, corrections services, and shall be subject to the orders and supervision of the board. At the direction of the board, the chief probation and parole officer shall be responsible for the investigation and supervision of all parolees. The board may modify or suspend such supervision upon a determination that a parolee who had conducted himself in accordance with the conditions of his parole no longer needs the guidance and supervision originally imposed.

B. (1) At the time a defendant is released on parole, the Board of Parole may make a determination as to whether a defendant is eligible for the imposition of administrative sanctions as provided for in this Section. If authorized to do so by the board, each time a parolee violates a condition of parole, a parole officer may use administrative sanctions to address a technical violation committed by a parolee when all of the following occur:

(a) The parolee, after receiving written notification of his right to a hearing before a court and right to counsel, provides a written waiver of a parole violation hearing.

(b) The parolee admits to the violation or affirmatively chooses not to contest the violation alleged in the parole violation report.

(c) The parolee consents to the imposition of administrative sanctions by the Department of Public Safety and Corrections.

(2) The department shall promulgate rules to implement the provisions of this Subsection to establish the following:

(a) A system of structured, administrative sanctions which shall be imposed for technical violations of parole and which shall take into consideration the following factors:

(i) The severity of the violation behavior.

(ii) The prior violation history.

(iii) The severity of the underlying criminal conviction.

(iv) The criminal history of the parolee.

(v) Any special circumstances, characteristics, or resources of the parolee.

(vi) Protection of the community.

(vii) Deterrence.

(viii) The availability of appropriate local sanctions, including but not limited to jail, treatment, community service work, house arrest, electronic surveillance, restitution centers, work release centers, day reporting centers, or other local sanctions.

(b) Procedures to provide a parolee with written notice of the right to a parole violation hearing to determine whether the parolee violated the conditions of parole alleged in the violation report and the right to be represented by counsel at state expense at that hearing if financially eligible.

(c) Procedures for a parolee to provide written waiver of the right to a parole violation hearing, to admit to the violation or affirmatively choose not to contest the violation alleged in the parole violation report, and to consent to the imposition of administrative sanctions by the department.

(d) The level and type of sanctions that may be imposed by parole officers and other supervisory personnel.

(e) The level and type of violation behavior that warrants a recommendation to the board that parole be revoked.

(f) Procedures notifying the parolee and the Board of Parole of a violation admitted by the parolee and the administrative sanctions imposed.

(g) Such other policies and procedures as are necessary to implement the provisions of this Subsection and to provide adequate parole supervision.

(3) If the administrative sanction imposed pursuant to the provisions of this Subsection is jail confinement, the confinement shall not exceed ten days per violation and shall not exceed a total of sixty days per year.

(4) For purposes of this Subsection, “technical violation” means any violation of a condition of parole as defined in R.S. 15:574.9(G)(2).

C. (1) If the chief probation and parole officer, upon recommendation by a parole officer, has reasonable cause to believe that a parolee has violated the conditions of parole, he shall notify the board, and shall cause the appropriate parole officer to submit the parolee’s record to the board. After consideration of the record submitted, and after such further investigation as it may deem necessary, the board may order:

(a) The issuance of a reprimand and warning to the parolee.

(b) That the parolee be required to conform to one or more additional conditions of parole which may be imposed in accordance with R.S. 15:574.4.

(c) That the parolee be arrested, and upon arrest be given a prerevocation hearing within a reasonable time, at or reasonably near the place of the alleged parole violation or arrest, to determine whether there is probable cause to detain the parolee pending orders of the parole board.

(2) Upon receiving a summary of the prerevocation proceeding, the board may order the following:

(a) The parolee’s return to the physical custody of the Department of Public Safety and Corrections, corrections services, to await a hearing to determine whether his parole should be revoked.

(b) As an alternative to revocation, that the parolee, as a condition of parole, be committed to a community rehabilitation center or a substance abuse treatment program operated by, or under contract with, the department, for a period of time not to exceed six months, without benefit of good time, provided that such commitment does not extend the period of parole beyond the full parole term. Upon written request of the department that the offender be removed for violations of the rules or regulations of the community rehabilitation center or substance abuse program, the board shall order that the parole be revoked, with credit for time served in the community rehabilitation center. (Added by Acts 1968, No. 191, § 1; Amended by Acts 1974, No. 120, § 1; Acts 1988, No. 380, § 1; Acts 1992, No. 301, § 1; Acts 2010, No. 861, § 7, eff. Aug. 15, 2010; Acts 2011, No. 104, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 104 added “administrative sanctions” in the section heading; added (B); and redesignated former (B) as (C).

2010 Amendments. — The 2010 amendment by No. 861 substituted “corrections services” for “office of corrections services” in (A) and (B)(2)(a).

CROSS REFERENCES

Louisiana Law. — Conditions of probation, parole, and suspension or diminution of sentence, see La. R.S. 15:538.

Parole officers; powers of arrest; summary arrest and detention of parolees, see La. R.S. 15:574.8.
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CIVIL PROCEDURE

• Justiciability

•• Mootness

••• General Overview. — State’s appeal, requesting that the court address the constitutionality of La. Rev. Stat. Ann. § 15:547.7, was moot because the parolee had been issued a new warrant, had his parole revoked, and was serving a sentence in prison. Aucoin v. Dunn, 255 LA. 823, 233 So. 2d 530, 1970 La. LEXIS 3989 (Mar. 30, 1970).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Voting and Election Law in the Louisiana Constitution. 46 La. L. Rev. 1253 (July, 1986).

Comment: Parole in Louisiana: Theory and Practice. 48 Tul. L. Rev. 332 (February, 1974).

§ 574.8. Parole officers; powers of arrest; summary arrest and detention of parolees.

A. Parole officers shall be deemed to be peace officers and shall have the same powers with respect to criminal matters and the enforcement of the law relating thereto as sheriffs, constables, and police officers have in their respective jurisdictions. They have all the immunities and matters of defense now available or hereafter made available to sheriffs, constables, and police officers in any suit brought against them in consequence of acts done in the course of their employment.

B. If a parole officer has reasonable cause to believe that a parolee has violated or is attempting to violate a condition of his parole and that an emergency exists, so that awaiting action by the board under R.S. 15:574.7 would create an undue risk to the public or to the parolee, such parole officer may arrest the parolee without a warrant or may authorize any peace officer to do so. The authorization may be in writing or oral, but if not written, shall be subsequently confirmed by a written statement. The written authorization or subsequent confirmation shall set forth that, in the judgment of the parole officer, the person to be arrested has violated or was attempting to violate a condition of his parole. The parolee arrested hereunder, if detained, shall be held in a local jail, state prison, or other detention facility, pending action by the board. Immediately after such arrest and detention, the parole officer concerned shall notify the chief probation and parole officer and submit a written report of the reason for the arrest. After consideration of the written report, the chief probation and parole officer shall, with all practicable speed, make a preliminary determination, and shall either order the parolee’s release from detention or proceed promptly in accordance with R.S. 15:574.7. (Added by Acts 1952, No. 162, § 7; Amended by Acts 1956, No. 66, § 1; Acts 1968, No. 191, § 1; Acts 2001, No. 608, § 1, eff. Aug. 15, 2001; Acts 2010, No. 924, § 2, eff. July 2, 2010.)

2010 Amendments. — The 2010 amendment by No. 924 deleted “Incidental to the supervision of parolees” from the beginning of (A); and made a stylistic change.

2001 Amendments. — Acts 2001, No. 608, § 1, effective August 15, 2001, substituted “The parolee arrested hereunder, if detained, shall be held in a local jail, state prison, or other detention facility” for “The parolee arrested hereunder shall be detained in a local jail, or other detention facility” at the beginning of the fourth sentence in (B).
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CRIMINAL LAW & PROCEDURE

• Arrests

•• Probable Cause. — In a possession of cocaine case, a parole agent, who arrested defendant after witnessing him make a hand-to-hand exchange with someone in an area known for its high drug activity, had the authority to arrest defendant and to act as a law enforcement officer; the agent had a particularized suspicion that defendant was violating the conditions of his parole and was involved in illegal activity, there was an imminent danger of the destruction of evidence, and a need to prevent defendant’s escape. State v. Jones, 835 So. 2d 703, 2002 La. App. LEXIS 3451 (Nov. 8, 2002), writ denied by La. 2002-2989, 841 So. 2d 791, 2003 La. LEXIS 1185 (La. Apr. 21, 2003).

Either the notification to a parole officer that a parolee had committed a misdemeanor or the copy of the warrant for the parolee’s arrest that was facially valid and issued by a neutral and detached city judge established probable cause to allow a parole officer to enter and search the parolee’s home to accomplish the arrest. State v. Bass, 595 So. 2d 820, 1992 La. App. LEXIS 464 (Feb. 26, 1992), writ of certiorari denied by 598 So. 2d 373, 1992 La. LEXIS 1774 (La. 1992).

TORTS

• Public Entity Liability

•• Immunity

••• General Overview. — Louisiana Department of Public Safety and Corrections, Office of Probation and Parole, and its employees were immune from suit, under La. Rev. Stat. Ann. § 15:574.8, in plaintiff’s action for malicious prosecution, wrongful detention, and the wrongful death of an unborn child. Lewis v. 38th Judicial Dist. Court, 2000 La. App. LEXIS 3796 (Dec. 6, 2000).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Probation and parole officers of the Department of Correction are “peace officers” within the meaning of R.S. 40:2402., OPINION No. 83-226, La. Atty. Gen. Op. No. 1983-226; 1983 La. AG LEXIS 642.

Probation officers are deemed to be peace officers. They may make arrests incident to their supervision of those they are assigned to supervise and may carry a firearm in connection with their official duties. The legislature, by statute has given probation officers the immunities and defenses as are available to peace officers., Opinion No. 97-5, La. Atty. Gen. Op. No. 1997-5; 1997 La. AG LEXIS 77.

Port and Harbor Police for the Board of Commissioners of the Port of New Orleans are “Peace Officers” and have all the power of Sheriffs as Peace Officers in all places and on all premises under the jurisdiction and control of the Board of Commissioners of the Port of New Orleans, and of the streets and approaches thereto. The disposition of statutory fines to be placed in the Harbor Police Pension Fund is constitutional in accordance with Attorney General Opinion 98-320. The amounts and fines for violations of ordinances of the Board of Commissioners for the Port of New Orleans are assessed in accordance with the schedules as adopted by the Port of New Orleans., OPINION NUMBER 99-39, La. Atty. Gen. Op. No. 1999-39; 1999 La. AG LEXIS 258.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Parole in Louisiana: Theory and Practice. 48 Tul. L. Rev. 332 (February, 1974).

§ 574.9. Revocation of parole for violation of condition; board panels; return to custody hearing; duration of reimprisonment and reparole after revocation; credit for time served; revocation for a technical violation.

A. When a parolee has been returned to the physical custody of the Department of Public Safety and Corrections, office of corrections services, the board shall hold a hearing to determine whether his parole should be revoked, unless said hearing is expressly waived in writing by the parolee. A waiver shall constitute an admission of the findings of the prerevocation proceeding and result in immediate revocation. If the revocation hearing is not waived, the parolee shall be permitted to consult with and be advised and represented by his own legal counsel or legal counsel appointed under the provisions of R.S. 15:179. At the hearing the parolee may admit, deny, or explain the violation charged, and he may present proof, including affidavits and other evidence, in support of his contentions. Upon request of the parolee, the parole board may postpone the rendering of its decision for a specified reasonable time pending receipt of further information necessary to a final determination.

B. The board may order revocation of parole upon a determination that:

(1) The parolee has failed, without a satisfactory excuse, to comply with a condition of his parole; and

(2) The violation of condition involves the commission of another felony, or misconduct including a substantial risk that the parolee will commit another felony, or misconduct indicating that the parolee is unwilling to comply with proper conditions of parole.

C. Other than for conviction of a felony committed while on parole, action revoking a parolee’s parole and recommitting him for violation of the condition of parole must be initiated before the expiration of his parole term. When a warrant for arrest is issued by the Board of Parole or a detainer is issued by the parole officer, the running of the period of parole shall cease as of the time the warrant or detainer is issued. A parolee under supervision in this state or another state, who has absented himself from the supervising jurisdiction, or from his place of residence, without proof of permission for such absence, shall be deemed a fugitive from justice and shall be returned to the physical custody of the Department of Public Safety and Corrections for a revocation hearing by the Board of Parole, without necessity of a prerevocation or probable cause hearing, at or near the place of the arrest or violation. No credit shall be applied toward completing the full parole term for the period of time the parolee was a fugitive from justice.

D. Parole revocation shall require two votes of a three-member panel of parole board members or, if the number of members present exceeds a three-member panel, a majority vote of those members present and voting, and the order of revocation shall be reduced to writing and preserved.

E. When the parole of a parolee has been revoked by the board for violation of the conditions of parole, the parolee shall be returned to the physical custody of the Department of Public Safety and Corrections, corrections services, and serve the remainder of his sentence as of the date of his release on parole, and any credit for time served for good behavior while on parole. The parolee shall be given credit for time served prior to the revocation hearing for time served in actual custody while being held for a parole violation in a local detention facility, state institution, or out-of-state institution pursuant to Code of Criminal Procedure Article 880.

F. Any such prisoner whose parole has been revoked may be considered by the board for reparole in accordance with the provisions of this Part.

G. (1) (a) Except as provided in Subparagraph (b) of this Paragraph, any offender who has been released on parole and whose parole supervision is being revoked under the provisions of this Subsection for his first technical violation of the conditions of parole as determined by the Board of Parole, shall be required to serve not more than ninety days without diminution of sentence or credit for time served prior to the revocation for a technical violation. The term of the revocation for the technical violation shall begin on the date the Board of Parole orders the revocation. Upon completion of the imposed technical revocation sentence, the offender shall return to active parole supervision for the remainder of the original term of supervision. The provisions of this Subsection shall apply only to an offender’s first revocation for a technical violation.

(b) The provisions of Subparagraph (a) of this Paragraph shall not apply to the following offenders:

(i) Any offender released on parole for the conviction of a crime of violence as defined in R.S. 14:2(B).

(ii) Any offender released on parole for the conviction of a sex offense as defined in R.S. 15:541.

(iii) Any offender released on parole who is subject to the sex offender registration and notification requirements of R.S. 15:541 et seq.

(2) A “technical violation”, as used in this Subsection, means any violation except it shall not include any of the following:

(a) Being arrested, charged, or convicted of any of the following:

(i) A felony.

(ii) Repealed by Acts 2010, No. 510, § 1, effective August 15, 2010.

(iii) Any intentional misdemeanor directly affecting the person.

(iv) At the discretion of the Board of Parole, any attempt to commit any intentional misdemeanor directly affecting the person.

(v) At the discretion of the Board of Parole, any attempt to commit any other misdemeanor.

(b) Being in possession of a firearm or other prohibited weapon.

(c) Failing to appear at any court hearing.

(d) Absconding from the jurisdiction of the Board of Parole. (Added by Acts 1968, No. 191, § 1; Amended by Acts 1974, No. 106, § 1; Acts 1974, No. 198, § 1; Acts 1974, No. 203, § 1; Acts 1985, No. 196, § 1, eff. July 6, 1985; Acts 1985, No. 930, § 2, eff. July 23, 1985; Acts 1988, No. 380, § 1; Acts 1990, No. 330, § 1; Acts 1991, No. 116, § 1; Acts 1991, No. 118, § 1; Acts 1995, No. 1011, § 1; Acts 2001, No. 608, § 1, eff. Aug. 15, 2001; Acts 2006, No. 113, § 2, eff. Aug. 15, 2006; Acts 2007, No. 402, § 2, eff. Aug. 15, 2007; Acts 2008, No. 220, § 6, eff. June 14, 2008; Acts 2010, No. 510, § 1, eff. Aug. 15, 2010; Acts 2010, No. 520, § 1, eff. Aug. 15, 2010; Acts 2010, No. 792, § 1, eff. Aug. 15, 2010; Acts 2011, No. 186, § 3, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 186, in (E), deleted “subject to consideration by the board of any commutation of the sentence” following “release on parole” and substituted “revocation hearing for time served in actual custody while being held for a parole violation in a local detention facility” for “revocation hearing whether such time is served in a local detention facility.”

2010 Amendments. — The 2010 amendment by No. 510 deleted (G)(2)(a)(ii).

The 2010 amendment by No. 520 added the (G)(1)(a) designation; in (G)(1)(a), added “Except as provided in Subparagraph (b) of this Paragraph” at the beginning and deleted “for the conviction of an offense other than a crime of violence as defined in R.S. 14:2(B) or of a sex offense as defined in R.S. 15:541” following “released on parole”; and added (G)(1)(b).

The 2010 amendment by No. 792, in (E), substituted “corrections services” for “office of corrections services,” substituted “credit for time served for good behavior while on parole” for “diminution of sentence earned for good behavior while in the institution,” added “pursuant to Code of Criminal Procedure Article 880,” and deleted the last sentence, which formerly read: “The parolee shall not receive credit for such time served prior to the revocation hearing where the revocation is based on the subsequent conviction of a crime, in which case the parolee will receive credit for time served for the subsequent conviction pursuant to Code of Criminal Procedure Article 880.”

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “R.S. 15:541” for “R.S. 15:541(14.1)” in (G)(1).

2008 Amendments. — Acts 2008, No. 220, § 6, effective June 14, 2008, substituted “R.S. 15:179” for “R.S. 15:149” as (A).

2007 Amendments. — Acts 2007, No. 402, § 2, effective August 15, 2007, added “revocation for a technical violation” and made a related stylistic change in the section head; added (G); and rewrote (B).

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “R.S. 14:2(B)” for “R.S. 14:2(13)” in (B)(2)(a), as amended by Acts 2006, No. 113, § 1.

In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Section” for “Article,” as amended by Acts 2006, No. 113, § 1.

2006 Amendments. — Acts 2006, No. 113, § 2, effective August 15, 2006, redesignated (B), (B)(1), and (B)(2) as (B)(1), (B)(1)(a) and (B)(1)(b); and added present (B)(2).

2001 Amendments. — Acts 2001, No. 608, § 1, effective August 15, 2001, in (E), substituted “The parolee” for “except that the parolee” preceding “shall not receive credit,” and deleted “such hearing does not result in revocation, or” preceding “the revocation is based.”

CROSS REFERENCES

Louisiana Law. — Custody and supervision of parolees; modification or suspension of supervision; violation of conditions of parole; sanctions; alternative conditions; administrative sanctions, see La. R.S. 15:574.7.

Finality of board determinations; venue; jurisdiction and procedure; peremptive period; service of process, see La. R.S. 15:574.11.
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CRIMINAL LAW & PROCEDURE

• Postconviction Proceedings

•• Parole. — There was no statutory basis for an inmate to seek review of a Louisiana Parole Board (Board) decision denying him early release on parole because La. Rev. Stat. Ann. § 15:574.11(A) meant that there was no appeal of decisions of the Board unless the procedural due process protections specifically afforded by the hearing provisions of La. Rev. Stat. Ann. § 15:574.9 were violated. Sinclair v. Stalder, 867 So. 2d 743, 2003 La. App. LEXIS 2870 (Oct. 17, 2003), writ denied by La. 2003-3177, 889 So. 2d 253, 2005 La. LEXIS 147 (La. Jan. 14, 2005).

Under La. Rev. Stat. Ann. § 15:574.9(E) the inmate who’s parole was revoked was not entitled to have credit for time served prior to the revocation of his parole applied to the remainder of his original sentence, pursuant to La. Code Crim. Proc. Ann. art. 880, because the revocation was based on the subsequent conviction of another crime. Perry v. Day, 809 So. 2d 255, 2001 La. App. LEXIS 1859 (Aug. 8, 2001).

If a prisoner’s parole is revoked for violation of the conditions of parole, La. Rev. Stat. Ann. § 15:574.9(E) requires that he be returned to the institution from which he was paroled and serve the remainder of his sentence as of the date of his release on parole. State ex rel. Bartie v. State, 501 So. 2d 260, 1986 La. App. LEXIS 8424 (Dec. 23, 1986).

Louisiana Parole Board was within its authority under La. Rev. Stat. Ann. 15:574.9(C) when it placed and maintained a detainer on defendant as a potential parole violator when he had been arrested and charged with a criminal offense while on parole from a prior conviction and sentencing. State v. Spain, 384 So. 2d 380, 1980 La. LEXIS 7535 (May 19, 1980).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Once parole has been revoked, the Louisiana Board of Parole does not have discretion to re-parole and Impact violator at anytime. The IMPACT violator must first serve the mandatory minimum sentence provided in La. R.S. 15:574.4 (A)(1) prior to being eligible for parole., OPINION No. 92-322, La. Atty. Gen. Op. No. 1992-322; 1992 La. AG LEXIS 241.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Voting and Election Law in the Louisiana Constitution. 46 La. L. Rev. 1253 (July, 1986).

Comment: Parole in Louisiana: Theory and Practice. 48 Tul. L. Rev. 332 (February, 1974).

§ 574.10. Conviction of a felony while on parole.

When a person is convicted in this state of a felony committed while on parole or is convicted under the laws of any other state or of the United States or any foreign government or country of an offense committed while on parole, and which if committed in this state would be a felony, his parole shall be deemed revoked as of the date of the commission of the felony or such offense under the laws of the other jurisdiction. His parole officer shall inform the sentencing judge of the fact that the convicted defendant is a parole violator. The term for which the defendant shall be imprisoned as a parole violator shall be the same as that provided in cases of revocation of parole for violation of the conditions of parole. The new sentence of imprisonment shall be served consecutively to the term of imprisonment for violation of parole unless a concurrent term of imprisonment is directed by the court. An appeal by the defendant on the new conviction or sentence shall not suspend the revocation provisions of this Section, unless the defendant has been admitted to post-conviction bail on the new sentence of imprisonment. In the event of a successful appeal of the new conviction or sentence, the state shall be liable for any loss of income sustained by the defendant due to such revocation of parole. (Acts 1968, No. 191, § 1; Acts 1987, No. 95, § 1; Acts 1993, No. 104, § 1; Acts 2008, No. 144, § 1, eff. Aug. 15, 2008.)

Editor’s Notes. — See Acts 1987, No. 95, § 2.

2008 Amendments. — Acts 2008, No. 144, § 1, effective August 15, 2008, deleted “expressly” preceding “directed by the court” in the fourth sentence.
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CRIMINAL LAW & PROCEDURE

• Trials

•• Defendant’s Rights

••• Right to Due Process. — Revocation of parole based on felony conviction was proper where revocation proceedings, under La. Rev. Stat. Ann. § 15:574.10, were properly instituted prior to the expiration of parole term; automatic revocation upon a felony conviction without a hearing did not violate due process. Lay v. Louisiana Parole Bd., 741 So. 2d 80, 1999 La. App. LEXIS 1082 (Apr. 1, 1999), writ denied by La. 99-1959, 749 So. 2d 657, 1999 La. LEXIS 3331 (La. Nov. 12, 1999).

• Sentencing

•• Consecutive Sentences. — Court rejected defendant’s claim that defendant’s sentence was indeterminate in violation of La. Code Crim. Proc. Ann. art. 879 where (1) the trial court stated that the first nine months of the seven-year sentence was concurrent to defendant’s parole violation sentence and the remaining six years and three months were consecutive to the parole violation sentence, which La. Rev. Stat. Ann. § 15:574.10 permitted, and (2) La. Code Crim. Proc. Ann. art. 883 permitted a trial judge to order a portion of a sentence be served concurrently and the remainder consecutively with another sentence. State v. Cowart, 862 So. 2d 225, 2003 La. App. LEXIS 3279 (Nov. 25, 2003).

• Postconviction Proceedings

•• Parole. — Where a parolee brought an action under La. Rev. Stat. Ann. § 15:574.10 against the State and the parole board to recover lost wages, after the reversal of his conviction which led to the revocation of his parole, the parolee’s suit was properly dismissed because his parole was revoked after the effective date of the amendment to § 15:574.10 and § 15:574.10 claims for lost wages were applicable only to revocations after the effective date of the statutory provision. Silvio v. State, 739 So. 2d 292, 1999 La. App. LEXIS 2126 (June 25, 1999), writ denied by La. 99-2204, 749 So. 2d 676, 1999 La. LEXIS 3218 (La. Nov. 19, 1999).

La. Rev. Stat. Ann. § 15:574.10 does not apply to paroles granted from out-of-state penal institutions. State v. Smith, 595 So. 2d 813, 1992 La. App. LEXIS 471 (Feb. 26, 1992).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Once parole has been revoked, the Louisiana Board of Parole does not have discretion to re-parole and Impact violator at anytime. The IMPACT violator must first serve the mandatory minimum sentence provided in La. R.S. 15:574.4 (A)(1) prior to being eligible for parole., OPINION No. 92-322, La. Atty. Gen. Op. No. 1992-322; 1992 La. AG LEXIS 241.

§ 574.11. Finality of board determinations; venue; jurisdiction and procedure; peremptive period; service of process.

A. Parole is an administrative device for the rehabilitation of prisoners under supervised freedom from actual restraint, and the granting, conditions, or revocation of parole rest in the discretion of the Board of Parole. No prisoner or parolee shall have a right of appeal from a decision of the board regarding release or deferment of release on parole, the imposition or modification of authorized conditions of parole, the termination or restoration of parole supervision or discharge from parole before the end of the parole period, or the revocation or reconsideration of revocation of parole, except for the denial of a revocation hearing under R.S. 15:574.9.

B. Venue in any action in which an individual committed to the Department of Public Safety and Corrections contests any action of the board shall be in the parish of East Baton Rouge. Venue in a suit contesting the actions of the board shall be controlled by this Part and R.S. 15:571.15 and not the Code of Criminal Procedure, Title XXXI-A, Post Conviction Relief, or Title IX, Habeas Corpus, regardless of the captioned pleadings stating the contrary.

C. The district court shall have appellate jurisdiction over pleadings alleging a violation of R.S. 15:574.9. The review shall be conducted by the court without a jury and shall be confined to the revocation record. Within thirty days after service of the petition, or within further time allowed by the court, the Board of Parole shall transmit to the reviewing court the original or a certified copy of the entire revocation record of the proceeding under review. The review shall be limited to the issues presented in the petition for review. The discovery provisions under the Code of Civil Procedure applicable to ordinary suits shall not apply in a suit for judicial review under this Subsection. The court may affirm the revocation decision of the Board of Parole or reverse and remand the case for further revocation proceedings. An aggrieved party may appeal a final judgment of the district court to the appropriate court of appeal.

D. Petitions for review that allege a denial of a revocation hearing under the provisions of R.S. 15:574.9 shall be subject to a peremptive period of ninety days after the date of revocation by the Board of Parole. When revocation is based upon the conviction of a new felony while on parole, the ninety-day peremptive period shall commence on the date of final judgment of the new felony. Petitions for review filed after this peremptive period shall be dismissed with prejudice. Service of process of petitions for review shall be made upon the chairman of the Board of Parole or his designee. The only proper party defendant in an action under this Section shall be the Board of Parole. (Acts 1968, No. 191, § 1; Acts 1990, No. 670, § 1; Acts 2005, No. 460, § 1, eff. Aug. 15, 2005; Acts 2010, No. 138, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 138 added the last sentence of (D).

2005 Amendments. — Acts 2005, No. 460, § 1, effective August 15, 2005, added “jurisdiction and procedure; peremptive period; service of process” to the section heading; and added (C) and (D).

CROSS REFERENCES

Louisiana Law. — Venue, see La. R.S. 15:571.15.

Proceedings in forma pauperis, see La. R.S. 15:1186.
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CRIMINAL LAW & PROCEDURE

• Sentencing

•• Imposition

••• General Overview. — The trial court’s discretion in imposing sentence did not include dictating to the state public safety department the manner in which a defendant’s sentence was to be executed; a sentencing court did not retain authority to determine an offender’s eligibility for parole, which was an administrative device for rehabilitation resting in the discretion of the Board of Parole under La. Rev. Stat. Ann. § 15:574.11(A). State v. Flournoy, 591 So. 2d 1303, 1991 La. App. LEXIS 3501 (Dec. 20, 1991).

• Postconviction Proceedings

•• Parole. — There was no statutory basis for an inmate to seek review of a Louisiana Parole Board (Board) decision denying him early release on parole because La. Rev. Stat. Ann. § 15:574.11(A) meant that there was no appeal of decisions of the Board unless the procedural due process protections specifically afforded by the hearing provisions of La. Rev. Stat. Ann. § 15:574.9 were violated. Sinclair v. Stalder, 867 So. 2d 743, 2003 La. App. LEXIS 2870 (Oct. 17, 2003), writ denied by La. 2003-3177, 889 So. 2d 253, 2005 La. LEXIS 147 (La. Jan. 14, 2005).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Parole in Louisiana: Theory and Practice. 48 Tul. L. Rev. 332 (February, 1974).

§ 574.12. Information as to offenders and ex-offenders; confidentiality.

A. The presentence investigation report, the pre-parole report, the clemency report, the information and data gathered by the staffs of the boards of pardons and parole, the prison record, and any other information obtained by the boards or the Department of Public Safety and Corrections, correction services and youth services, in the discharge of their official duties shall be confidential and shall not be subject to public inspection nor be disclosed directly or indirectly to anyone except as provided by this Section.

B. Information may be released upon request without special authorization, subject to other restrictions that may be imposed by federal law or by other provisions of state law, to the Board of Parole, the Board of Pardons, the governor, the sentencing judge, counsel for the juvenile in a delinquency matter, a district attorney or law enforcement agency, the personnel and legal representatives of the Department of Public Safety and Corrections, corrections services and youth services, including student interns, appropriate governmental agencies, or officials when access to such information is imperative for discharge of the responsibilities of the requesting agency, official, or court officer and the information is not reasonably available through any other means, and court officers with court orders specifying the information requested.

C. Fingerprints, photographs and information pertaining to arrests and dispositions of criminal charges may be released to criminal justice agencies without special authorization.

D. The secretary of the Department of Public Safety and Corrections or his designated representative and the deputy secretary of youth services or his designee may approve the reading of confidential information by the following:

(1) Social service agencies assisting in the treatment of the offender or ex-offender.

(2) Approved researchers who have guaranteed in writing anonymity of all subjects.

E. The secretary of the Department of Public Safety and Corrections or his designated representative and the deputy secretary of youth services or his designee may approve the selective reading of information to a private citizen or organization aiding in the rehabilitation of an offender or ex-offender or directly involved in the hiring of the offender or ex-offender under the following conditions:

(1) It appears that the withholding of the information would be to the offender’s or ex-offender’s disadvantage.

(2) The requested information is necessary to further the rehabilitation or the likelihood of hiring the offender or ex-offender.

(3) The requested information is not reasonably available through other means.

(4) The offender or ex-offender has given his written consent to the release of the information.

F. (1) Whenever records covered by this Section are subpoenaed, the records shall be submitted to the appropriate court for a ruling as to whether the information should be turned over to the party who caused the subpoena to be issued. The court shall make this determination in camera. Should the court find:

(a) That the information is not relevant to the proceedings, or

(b) That the information was derived from communications which were obviously made in the confidence that they would not be disclosed, or

(c) That confidentiality is essential to future useful relations between the source and the recorder of the information, the information shall be withheld.

(2) Should the court authorize disclosure of the records in accordance with the subpoena, the party who caused the subpoena to be issued shall pay a fee for the cost of production of the records in accordance with R.S. 39:241, unless the court determines that the party has been granted pauper status in accordance with law.

G. (1) (a) Notwithstanding the provisions of Subsection A of this Section, all information pertaining to an individual’s misconduct while incarcerated, statistical information, information pertaining to disposition of criminal charges and incarcerations, and information of a general nature including an individual’s age, offense, date of conviction, length of sentence, any correspondence by a public official which requests, or may be determined to be in support of, or in opposition to, the pardon or parole of an individual, and discharge date shall be released to the general public at any time upon request.

(b) Each piece of correspondence by a public official which requests, or may be determined to be in support of, or in opposition to, the pardon or parole of an individual shall be recorded in a central register by the board which received the correspondence. The register shall contain the name of the individual whose pardon or parole is the subject of the letter, the name of the public official who is the author of the letter, and the date the letter was received by the board.

(2) The provisions of Paragraph (1) shall not apply to any correspondence submitted which requests, or may be determined to be in support of, or in opposition to, the pardon or parole of an individual received before August 15, 1997.

H. The secretary of the Department of Public Safety and Corrections and the deputy secretary of youth services are authorized to establish rules and regulations to provide for the orderly administration of this Section.

I. It shall be a misdemeanor, punishable by a fine of not more than two thousand dollars or imprisonment for not more than one year, or both, for any member of the boards of pardon and parole or their employees to make public any confidential information. (Added by Acts 1968, No. 191, § 1; Amended by Acts 1975, No. 322, § 1; Acts 1984, No. 140, § 1; Acts 1986, No. 177, § 1; Acts 1989, No. 680, § 1; Acts 1997, No. 1273, § 1, eff. Aug. 15, 1997; Acts 2001, No. 157, § 1, eff. Aug. 15, 2001; Acts 2006, No. 150, § 1, eff. Aug. 15, 2006; Acts 2008, No. 251, § 1, eff. Aug. 15, 2008.)

2008 Amendments. — Acts 2008, No. 251, § 1, effective August 15, 2008, deleted “following an application for pardon or parole” preceding “all information preceding” in (G)(1)(a).

2006 Amendments. — Acts 2006, No. 150, § 1, effective August 15, 2006, substituted “correction services and youth services” for “office of correction services” in (A) and (B); inserted “and the deputy secretary of youth services or his designee” in (D) and (E); and inserted “and the deputy secretary of youth services are” and made a related stylistic change in (H).

2001 Amendments. — Acts 2001, No. 157, § 1, effective August 15, 2001, in (B), inserted “subject to other restrictions that may be imposed by federal law or by other provisions of state law,” inserted “counsel for the juvenile in a delinquency matter,” inserted “responsibilities of the,” and substituted “agency, official, or court officer” for “agency’s or official’s responsibilities.”

CROSS REFERENCES

Louisiana Law. — Louisiana Sex Offender Assessment Panel, see La. R.S. 15:560.2.

Prohibited contact with Board of Pardons; penalties; public record, see La. R.S. 15:573.1.

Prohibited contact with Board of Parole; penalties; public record, see La. R.S. 15:574.2.1.

Louisiana Risk Review Panel, see La. R.S. 15:574.22 [Repealed].

Access to records; cooperation by other agencies; confidentiality; disclosure, see La. R.S. 15:840.1.
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ADMINISTRATIVE LAW

• Governmental Information

•• Freedom of Information

••• General Overview. — Trial court did not abuse its discretion in dismissing an inmate’s suit for mandamus, a preliminary injunction, and damages where the inmate did not qualify as a person to whom disclosure of his prison record could be made under La. Rev. Stat. Ann. § 15:574.12, which unequivocally provided that the prison record of an inmate obtained by the Louisiana Department of Public Safety and Corrections in the discharge of its official duties was confidential and not subject to public inspection. Johnson v. Stalder, 754 So. 2d 246, 1998 La. App. LEXIS 3991 (Dec. 22, 1998).

CRIMINAL LAW & PROCEDURE

• Sentencing

•• Presentence Reports. — Due process guarantee of La. Const. art. I, § 2 required that defendant be given an opportunity to rebut false or invalid data of a substantial nature in a presentence report, subject to the prohibition against disclosure of confidential information contained in La. Code Crim. Proc. Ann. art. 877 and by La. Rev. Stat. Ann. § 15:574.12. State v. Richardson, 377 So. 2d 1029, 1979 La. LEXIS 7485 (Nov. 26, 1979).

Due process and fairness required that defendant, who had pled guilty to charges made against him, be granted access to his pre-sentence investigation report by the trial court prior to sentencing, subject to appropriate excision by the court under La. Rev. Stat. Ann. § 15:574.12. State v. Bosworth, 360 So. 2d 173, 1978 La. LEXIS 5342 (June 19, 1978).

ADMINISTRATIVE LAW & DECISIONS

Administrative Code. — Applications > Contact with the Board of Pardons. LAC 22::V.107.

Applications > Hearing Granted. LAC 22::V.109.

Applications > Notice of Public Hearing Dates. LAC 22::V.111.

Secretary’s Office > Records of Adult Offenders and Ex-Offenders. LAC 22::I.101.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Executive Clemency, First-Offender Pardons; Automatic Restoration of Rights. 62 La. L. Rev. 49 (Fall, 2001).

Article: The Current State of Evidentiary Privileges in Louisiana. 49 La. L. Rev. 733 (January, 1989).

§ 574.13. General applicability; juveniles in correctional institutions excepted.

A. The provisions of this Part shall apply to all persons who, on July 31, 1968, are sentenced to or serving prison sentences, are on parole, or are eligible to be placed on parole, with the same force and effect as if it had been in operation at the time such persons were sentenced, imprisoned, placed on parole, or became eligible to be placed on parole, as the case may be provided that prisoners on parole prior to July 31, 1968 shall continue on parole subject to the provisions of this Part.

B. The provisions of this Part shall not apply to parole from any correctional institution for juveniles now in operation or which may be established hereafter. (Acts 1968, No. 191, § 1.)

(2) OUT OF STATE PAROLEE SUPERVISION. [REPEALED.]

§ 574.14. [Repealed.]

Repealed by Acts 2001, No. 606, § 2, effective August 15, 2001.

CROSS REFERENCES

Louisiana Law. — Waiver of extradition proceedings, see La. C.Cr.P. Art. 273.

Conditions of probation, see La. C.Cr.P. Art. 895.

Probationer transferred between states; fees, see La. C.Cr.P. Art. 895.3.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Parole in Louisiana: Theory and Practice. 48 Tul. L. Rev. 332 (February, 1974).

(3) VIOLATIONS OF MUNICIPAL ORDINANCES.

§ 574.15. Power of elected state, parochial, or municipal officials to parole persons arrested for violation of municipal ordinances.

A. (1) Every elected officer of the state or any parish or municipality in the state shall have the power to parole a person who is under arrest and detention for the violation of any criminal or quasi criminal ordinance, not enumerated in Paragraph (2) of this Subsection, of any municipality in any parish, within the territorial jurisdiction of the state or parish elected officer, and within the municipality wherein the municipal officer exercises his jurisdiction, whenever any municipality has a population of more than three hundred thousand persons, based on the latest federal decennial census. Nothing in this Subsection shall prohibit or impede judges exercising criminal jurisdiction in district, municipal, or traffic court to fix bail as guaranteed and authorized by Louisiana Constitution Article I, Section 18 and Code of Criminal Procedure Article 333.

(2) Persons arrested for any of the following violations of municipal ordinances shall not be eligible for parole by any elected officer, except district court, and municipal court judges exercising criminal jurisdiction but only after compliance with Louisiana Code of Criminal Procedure Articles 327.1 and 335.1:

(a) Any violations of municipal ordinances defining criminal battery and assault.

(b) Any violations of other municipal ordinances including criminal trespass, criminal damage to property, or disturbing the peace, if they occurred at the arrestee’s residence or if they result from an obvious domestic dispute.

(c) Any violations of Article VII of Chapter 42 of the City Code of the City of New Orleans dealing with domestic violence as enumerated below:

(i) Attempting to cause or causing physical harm to another family or household member.

(ii) Placing another family or household member in fear of physical harm.

(iii) Causing another family or household member to engage in involuntary sexual activity by force, threat of force, or duress.

(iv) Committing one or more of the following crimes against another family or household member:

(aa) Arson, of any grade.

(bb) Assault, of any grade.

(cc) Burglary, of any grade.

(dd) Criminal damage to property.

(ee) Homicide, of any grade.

(ff) Kidnapping, of any grade.

(gg) Sex offenses, of any grade.

(hh) Any offense involving stolen property.

(ii) Any weapon law violation.

(jj) Disorderly conduct.

(kk) Stalking.

(ll) Criminal trespass of property.

(3) The following persons shall not be eligible for parole by any elected officer:

(a) Persons arrested for two or more felony violations.

(b) Persons arrested for five or more misdemeanors or felony arrests.

(c) Persons arrested for illegal possession or carrying of a firearm.

B. (1) Any such officer may notify the parish sheriff or municipal authority detaining such a person that he desires that the person be paroled pending arraignment on his own recognizance. The officer shall notify the parish sheriff or municipal authority detaining said individual. The notice from the officer may be verbal only if the officer is contacted at his residence or office and can state an identifying number or word as may be prescribed for securing proper identification of such officer. Prior to authorizing release, the officer shall be informed of the nature of the charges pending against the intended parolee.

(2) If the officer cannot be contacted at his residence or office, the notice shall be in writing only and on a form supplied by the parish sheriff or municipal authority. The form shall contain a place for the signature of the elected officer, the identification of his elected position, the name of the person paroled, the nature of the charge pending against the person paroled, and the date the parole is requested. This written form shall be signed by the officer and all information called for therein correctly completed and the form delivered to the parish sheriff or the municipal authority either by the officer or on his behalf before any parole request may be honored.

(3) At the time of authorizing a release, the officer shall be informed of the criminal history of the intended parolee. If the authorization is verbal, then the information shall be given verbally. If the authorization is written, then the information shall be contained upon the form supplied by the parish sheriff’s office or municipal authority as indicated in Paragraph (2) of this Subsection.

C. (1) For the purposes of this Section, members of the state central committee, parish executive committees, and municipal executive committees of political parties shall be deemed to be elected state, parochial, or municipal officials, as the case may be, as hereinabove set forth.

(2) For purposes of accurate recordkeeping, each of the committees listed above, shall supply the parish sheriff or municipal authority with a list of membership additions and deletions, to include the names, addresses, phone numbers and other information as requested, within thirty days of any changes in committee membership. If this information is not supplied within thirty days, the membership in question shall not be permitted to exercise any parole powers until five days after such information has been supplied to the proper authorities.

D. (1) No elected official shall have any business arrangement with a bail bonding company.

(2) In any sixty-day period if three persons paroled by an elected official granted parole power, as described in Subsections A and C, fail to appear for arraignment at the appointed time, the parish sheriff or the municipal authority may suspend the parole power of said elected official for a period of sixty days. (Added by Acts 1950, No. 94, § 1; Amended by Acts 1963, No. 103, § 1; Acts 1983, No. 358, § 1; Acts 1989, No. 814, § 1; Acts 1995, No. 918, § 1; Acts 2004, No. 833, § 2, eff. Aug. 15, 2004; Acts 2005, No. 65, § 1, eff. Aug. 15, 2005; Acts 2011, 1st Ex. Sess., No. 18, § 1, eff. June 12, 2011.)

2011 1st Extraordinary Session Amendments. — The 2011 amendment by No. 18, in the first sentence of (A)(1), deleted “whenever any municipality has a population of more than four hundred fifty thousand inhabitants according to the jurisdiction” following “municipal officer exercises his jurisdiction” and substituted “three hundred thousand persons, based on the latest federal decennial census” for “four hundred fifty inhabitants, according to the census of the United States for 1980 or any subsequent year.”

2005 Amendments. — Acts 2005, No. 65, § 1, effective August 15, 2005, added the last sentence in (A)(1); and in (A)(2), added “but only after compliance ... Articles 327.1 and 335.1” and made a related stylistic change.

2004 Amendments. — Acts 2004, No. 833, § 2, effective August 15, 2004, added “except district court, municipal court, and traffic court judges exercising criminal jurisdiction” at the end of (A)(2).

CROSS REFERENCES

Louisiana Law. — First appearance hearing officer; appointment; salary; qualifications, see La. R.S. 13:2496.3.

Refusal to parole; penalty, see La. R.S. 15:574.16.
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CONSTITUTIONAL LAW

• The Judiciary

•• Case or Controversy

••• Constitutionality of Legislation

•••• General Overview. — Statute empowering state legislators to parole, without bond, detained accused violators of municipal ordinances, did not unconstitutionally impair the jurisidiction of the municipal courts, violate the doctrine of separation of powers, or otherwise violate the state constitution. New Orleans v. Borey, 52 So. 2d 728, 1951 La. App. LEXIS 725 (May 21, 1951).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Orleans Parish jury commission members have the authority to parole and release persons arrested for violations of municipal ordinances pursuant to La. R.S. 15:81., OPINION NUMBER 90-303, La. Atty. Gen. Op. No. 1990-303; 1990 La. AG LEXIS 247.

Amended statute R.S. 15:574.15 does not control these commissioners or affect any change in R.S. 15:81 as R.S. 15:574.15 applies to the parole powers of elected officials and/or members of certain political committees., OPINION 95-285, La. Atty. Gen. Op. No. 1995-285; 1995 La. AG LEXIS 180.

It is the opinion of this office that La. R.S. 15:574.15, which is based on population, does not deprive similarly situated convicted persons of the opportunity to be paroled and does not violate the Equal Protection Clause of the United States Constitution or the Louisiana State Constitution. Opinion No. 06-0288. 2007 La. AG LEXIS 34.

§ 574.16. Refusal to parole; penalty.

Should any officer of any such municipality described in R.S. 15:574.15 refuse to parole any such person or persons upon the verbal request, or otherwise, of any such officer herein mentioned, such officer of the municipality shall upon conviction before the criminal district court of such parish be condemned to pay a fine of not less than one hundred dollars, nor more than one thousand dollars, or suffer imprisonment of not less than thirty days, nor more than six months, or both, as the judge of said criminal district court of said parish shall deem expedient. (Acts 1950, No. 94, § 2.)

§ 574.17. Kenner; power of elected municipal officials to parole or release persons in custody for violations of ordinances.

A. Every elected municipal official of the city of Kenner may parole and authorize the release from custody of any person who is under arrest or in custody in the city of Kenner for the violation of any ordinance of the city of Kenner by notifying the head or acting head of the parish or municipal law enforcement agency holding the person to be released.

B. The notice from the elected official may be verbal if the elected official authorizing the release or parole is contacted at his office or his place of residence; otherwise, the notice shall be in writing on a form supplied by the office of the law enforcement agency holding the person to be released. The form shall contain a place for the elected official’s signature, the name of his office, the name of the person to be released or paroled, the nature of the charge or charges pending against the person to be released, and the date his release is requested. The form shall be signed by the elected official and all information called for therein correctly completed. The form shall be delivered by the elected official, or someone acting on his behalf, to the parish or municipal officer in charge of holding or detaining the person to be released.

C. In any sixty-day period, if three persons paroled or released by an elected official described in Subsection A above fail to appear for any court proceeding of which the released person had been properly notified, the authority of that official to parole or release persons in accordance with this Section may be suspended for a period of sixty days by the chief officer of any parish or municipal law enforcement agency having jurisdiction in the city of Kenner. (Acts 1988, No. 288, § 1.)

§ 574.18. Prohibition of city council members to parole or release persons.

Notwithstanding any other law to the contrary, no member of a city council or the chief of police in a municipality with a population under eighty thousand shall have the power or authority to parole or authorize the release from custody of any person who is under arrest or in custody for the violation of an ordinance of that municipality. The chief of police shall not have the authority to suspend the parole power of the mayor or his designated magistrate of such municipality. (Acts 1991, No. 758, § 1.)

(4) MEDICAL PAROLE.

§ 574.20. Medical parole program; eligibility; revocation.

A. (1) Notwithstanding the provisions of this Part or any other law to the contrary, any person sentenced to the custody of the Department of Public Safety and Corrections may, upon referral by the department, be considered for medical parole by the Board of Parole. Medical parole consideration shall be in addition to any other parole for which an inmate may be eligible, but shall not be available to any inmate who is awaiting execution or who has a contagious disease.

(2) Medical parole shall not be available to any inmate serving time for the violation of R.S. 14:30, first degree murder; or R.S. 14:30.1, second degree murder.

B. The Board of Parole shall establish the medical parole program to be administered by the Department of Public Safety and Corrections. An inmate eligible for consideration for release under the program shall be any person who, because of an existing medical or physical condition, is determined by the department to be within one of the following designations:

(1) “Permanently incapacitated inmate” which shall mean any person who, by reason of an existing physical or medical condition, is so permanently and irreversibly physically incapacitated that he does not constitute a danger to himself or to society; or

(2) “Terminally ill inmate” which shall mean any person who, because of an existing medical condition, is irreversibly terminally ill, and who by reason of the condition does not constitute a danger to himself or to society.

C. The authority to grant medical parole shall rest solely with the Board of Parole, and the board shall establish additional conditions of the parole in accordance with the provisions of this Subpart. The Department of Public Safety and Corrections shall identify those inmates who may be eligible for medical parole based upon available medical information. In considering an inmate for medical parole, the board may require that additional medical evidence be produced or that additional medical examinations be conducted.

D. The parole term of an inmate released on medical parole shall be for the remainder of the inmate’s sentence, without diminution of sentence for good behavior. Supervision of the parolee shall consist of periodic medical evaluations at intervals to be determined by the board at the time of release.

E. If it is discovered through the supervision of the medical parolee that his condition has improved such that he would not then be eligible for medical parole under the provisions of this Subpart, the board may order that the person be returned to the custody of the Department of Public Safety and Corrections to await a hearing to determine whether his parole shall be revoked. Any person whose medical parole is revoked due to an improvement in his condition shall resume serving the balance of his sentence with credit given for the duration of the medical parole. If the person’s medical parole is revoked due to an improvement in his condition, and he would be otherwise eligible for parole, he may then be considered for parole under the provisions of R.S. 15:574.4. Medical parole may also be revoked for violation of any condition of the parole as established by the Board of Parole.

F. The Board of Parole shall promulgate such rules as are necessary to effectuate this Subpart, including rules relative to the conduct of medical parole hearings, and the conditions of medical parole release. (Acts 1990, No. 563, § 1; Acts 1993, No. 938, § 1.)
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CRIMINAL LAW & PROCEDURE

• Sentencing

•• Guidelines

••• General Overview. — Where defendant, a paraplegic, was caught transporting 28 pounds of marijuana, and the charge of possession with intent to distribute was amended to attempted possession with intent to distribute marijuana, defendant’s resultant five year sentence was not excessive, and in any event, defendant could be considered for medical parole. State v. Brown, 842 So. 2d 1181, 2003 La. App. LEXIS 826 (Apr. 2, 2003), writ denied by La. 2003-1224, 857 So. 2d 491, 2003 La. LEXIS 3294 (La. Nov. 7, 2003).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A municipality may not procure the service of a bail bondsman in order to collect on unpaid bench warrants., OPINION No. 96-85, La. Atty. Gen. Op. No. 1996-85; 1996 La. AG LEXIS 104.

Local law enforcement officers may assist bounty hunters in locating and apprehending fugitives within their jurisdiction., Opinion No. 99-119, La. Atty. Gen. Op. No. 1999-119; 1999 La. AG LEXIS 157.

(5) PAROLE RISK ASSESSMENT PILOT PROGRAM.

§ 574.21. Parole risk assessment pilot program; statistical system; agency cooperation; rules promulgation.

A. The Board of Parole shall establish a parole risk assessment pilot program which shall incorporate risk assessment analysis into the parole decision making process. The risk assessment analysis shall be designed to enhance objectivity and consistency in the parole decision making process. The program shall include the development of objective parole criteria consisting of statistical evaluation of the threat to society posed by parole candidates based on past patterns of recidivism.

B. The board shall utilize in the program, an offender risk assessment scoring system designed to measure the threat of risk of new criminal activity in general and the specific threat of new violence.

C. The pilot program shall conclude on April 15, 1995, unless the legislature extends this date or establishes a similar program prior to that date. The Board of Parole shall report annually to the legislature on the progress of the program, with such information on the impact of the use of objective criteria on the parole rate, prison population levels, and public protection as may be available from the Department of Public Safety and Corrections and the Louisiana Commission on Law Enforcement and the Administration of Criminal Justice.

D. Contingent upon the availability of funding, the Department of Public Safety and Corrections and the Louisiana Commission on Law Enforcement and the Administration of Criminal Justice shall provide the necessary resources, including clerical and administrative personnel, required by the Board of Parole to establish, implement and evaluate the risk assessment pilot program. Specifically, the Department of Public Safety and Corrections, the Louisiana Commission on Law Enforcement and the Administration of Criminal Justice, the Louisiana Sentencing Commission, and the Louisiana Bureau of Criminal Identification and Information shall provide technical assistance to the Board of Parole, and shall make available all facts, records, information, data and data processing assistance required by the board.

E. The Board of Parole is hereby authorized to promulgate rules necessary to effectuate this Subpart. (Acts 1990, No. 411, § 1.)

§ 574.22. [Repealed.]

Repealed by Acts 2012, No. 123, § 1, effective August 1, 2012. This section was derived from Acts 2001, No. 403, § 2, eff. June 15, 2001; Acts 2003, No. 1231, § 1, eff. Aug. 15, 2003; Acts 2005, No. 67, § 1, eff. Aug. 15, 2005; Acts 2009, No. 103, § 1, eff. Aug. 15, 2009.


(6) INTERSTATE COMPACT FOR ADULT OFFENDER SUPERVISION.

§ 574.31. Intent; purpose.

A. The Interstate Compact for the Supervision of Parolees and Probationers was established in 1937. It is the earliest corrections “compact” established among the states and has not been amended since its adoption over sixty-two years ago.

(1) This compact is the only vehicle for the controlled movement of adult parolees and probationers across state lines, and it currently has jurisdiction over more than a quarter of a million offenders.

(2) The complexities of the compact have become more difficult to administer, and many jurisdictions have expanded supervision expectations to include currently unregulated practices such as victim input, victim notification requirements, and sex offender registration.

(3) After hearings, national surveys, and a detailed study by a task force appointed by the National Institute of Corrections, the overwhelming recommendation has been to amend the document to bring about an effective management capacity that addresses public safety concerns and offender accountability.

(4) Upon the adoption of this Interstate Compact for Adult Offender Supervision, it is the intention of the legislature to repeal the previous Interstate Compact for the Supervision of Parolees and Probationers on the effective date of this compact.

B. (1) The compacting states to this Interstate Compact recognize that each state is responsible for the supervision of adult offenders in the community who are authorized pursuant to the bylaws and rules of this compact to travel across state lines both to and from each compacting state in such a manner as to track the location of offenders, transfer supervision authority in an orderly and efficient manner, and when necessary return offenders to the originating jurisdictions. The compacting states also recognize that congress, by enacting the Crime Control Act, 4 USC 112 (1965), has authorized and encouraged compacts for cooperative efforts and mutual assistance in the prevention of crime. It is the purpose of this compact and the Interstate Commission created hereunder, through means of joint and cooperative action among the compacting states:

(a) To provide the framework for the promotion of public safety and protect the rights of victims throughout the control and regulation of the interstate movement of offenders in the community.

(b) To provide for the effective tracking, supervision, and rehabilitation of these offenders by sending and receiving states.

(c) To equitably distribute the costs, benefits, and obligations of the compact among the compacting states.

(2) In addition, this compact will do the following:

(a) Create an Interstate Commission which will establish uniform procedures to manage the movement between states of adults placed under community supervision and released to the community under the jurisdiction of courts, paroling authorities, corrections, or other criminal justice agencies which will promulgate rules to achieve the purpose of this compact.

(b) Ensure an opportunity for input and timely notice to victims and to jurisdictions where defined offenders are authorized to travel or to relocate across state lines.

(c) Establish a system of uniform data collection, access to information on active cases by authorized criminal justice officials, and regular reporting of compact activities to heads of state councils, state executive, judicial, and legislative branches and criminal justice administrators.

(d) Monitor compliance with rules governing interstate movement of offenders and initiate interventions to address and correct noncompliance.

(e) Coordinate training and education regarding regulations of interstate movement of offenders for officials involved in such activity.

(3) The compacting states recognize that there is no “right” of any offender to live in another state and that duly accredited officers of a sending state may at all times enter a receiving state and there apprehend and retake any offender under supervision subject to the provisions of this compact and bylaws and rules promulgated hereunder. It is the policy of the compacting states that the activities conducted by the Interstate Commission created herein are the formation of public policies and are therefore public business.

C. This Subpart may be cited as the “Interstate Compact for Adult Offender Supervision”. (Acts 2001, No. 606, § 1.)

Editor’s Notes. — This section shall take effect and become operative if and when 35 states have enacted the Interstate Compact for Adult Offender Supervision.

CROSS REFERENCES

Louisiana Law. — Duties of the courts, sheriffs, and the Department of Public Safety and Corrections and the office of juvenile justice; informing the offender of the registration and notification requirements, see La. R.S. 15:543.

Decisions of Board of Parole; nature, order, and conditions of parole; rules of conduct; infectious disease testing, see La. R.S. 15:574.4.2.

Parole requirements for certain sex offenders, see La. R.S. 15:574.4.3.

Federal Law. — Compacts between States for cooperation in prevention of crime; consent of Congress. 4 U.S.C.S. § 112.

§ 574.32. Definitions.

As used in this compact, unless the context clearly requires a different construction:

(1) “Adult” means both individuals legally classified as adults and juveniles treated as adults by court order, statute, or operation of law.

(2) “Bylaws” means those bylaws established by the Interstate Commission for its governance, or for directing or controlling the Interstate Commission’s actions or conduct.

(3) “Commissioner” means the voting representative of each compacting state appointed pursuant to R.S. 15:574.33.

(4) “Compact administrator” means the individual in each compacting state appointed pursuant to the terms of this compact responsible for the administration and management of the state’s supervision and transfer of offenders subject to the terms of this compact, the rules adopted by the Interstate Commission and policies adopted by the State Council under this compact.

(5) “Compacting state” means any state which has enacted the enabling legislation for this compact.

(6) “Interstate Commission” means the Interstate Commission for Adult Offender Supervision established by this compact.

(7) “Member” means the commissioner of a compacting state or designee who shall be a person officially connected with the commissioner.

(8) “Noncompacting state” means any state which has not enacted the enabling legislation for this compact.

(9) “Offender” means an adult placed under, or subject to supervision as the result of the commission of a criminal offense and released to the community under the jurisdiction of courts, paroling authorities, corrections, or other criminal justice agencies.

(10) “Person” means any individual, corporation, business enterprise, or other legal entity, either public or private.

(11) “Rules” means acts of the Interstate Commission, duly promulgated pursuant to R.S. 15:574.38, substantially affecting interested parties in addition to the Interstate Commission, which shall have the force and effect of law in the compacting states.

(12) “State” means a state of the United States, the District of Columbia, and any other territorial possessions of the United States.

(13) “State Council” means the resident members of the State Council for Interstate Adult Offender Supervision created by each state under R.S. 15:574.34. (Acts 2001, No. 606, § 1.)

Editor’s Notes. — This section shall take effect and become operative if and when 35 states have enacted the Interstate Compact for Adult Offender Supervision.

CROSS REFERENCES

Louisiana Law. — Eligibility of compacting states, effective date, and amendment, see La. R.S. 15:574.41.

§ 574.33. The Interstate Commission; membership; creation of the executive committee.

A. The compacting states hereby create the “Interstate Commission for Adult Offender Supervision”. The Interstate Commission shall be a body corporate and joint agency of the compacting states. The Interstate Commission shall have all the responsibilities, powers, and duties set forth herein, including the power to sue and be sued, and such additional powers as may be conferred upon it by subsequent action of the respective legislatures of the compacting state in accordance with the terms of this compact.

B. The Interstate Commission shall consist of commissioners selected and appointed by resident members of a state council for interstate adult offender supervision for each state. In addition to the commissioners who are the voting representatives of each state, the Interstate Commission shall include individuals who are not commissioners but who are members of interested organizations. Such noncommissioner members must include a member of the national organizations of governors, legislators, state chief justices, attorneys general, and crime victims. All noncommissioner members of the Interstate Commission shall be ex officio nonvoting members. The Interstate Commission may provide in its bylaws for such additional, ex officio, nonvoting members as it deems necessary.

C. Each compacting state represented at any meeting of the Interstate Commission is entitled to one vote. A majority of the compacting states shall constitute a quorum for the transaction of business, unless a larger quorum is required by the bylaws of the Interstate Commission. The Interstate Commission shall meet at least once each calendar year. The chairperson may call additional meetings and, upon the request of a majority of the compacting states, shall call additional meetings. Public notice shall be given of all meetings and meetings shall be open to the public.

D. The Interstate Commission shall establish an executive committee which shall include commission officers, members, and others as shall be determined by the bylaws. The executive committee shall have the power to act on behalf of the Interstate Commission during periods when the Interstate Commission is not in session, with the exception of rulemaking and amendment to the compact. The executive committee oversees the day-to-day activities managed by the executive director and Interstate Commission staff, administers enforcement and compliance with the provisions of the compact, its bylaws and as directed by the Interstate Commission, and performs other duties as directed by commission or set forth in the bylaws. (Acts 2001, No. 606, § 1.)

Editor’s Notes. — This section shall take effect and become operative if and when 35 states have enacted the Interstate Compact for Adult Offender Supervision.

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 15:574.32.

Powers and duties of the Interstate Commission, see La. R.S. 15:574.35.

§ 574.34. State Council.

A. Each member state shall create a State Council for Interstate Adult Offender Supervision which shall be responsible for the appointment of the commissioner who shall serve on the Interstate Commission from that state. Each state council shall appoint as its commissioner the compact administrator or his designee from that state to serve on the Interstate Commission in such capacity under or pursuant to applicable law of the member state. Each member state may determine the membership of its own state council, and its membership must include at least one representative from the legislative, judicial, and executive branches of government, victims groups, and compact administrators. Additionally, the compact administrator shall have the authority to appoint additional representatives to the State Council when he deems necessary. The initial legislative representative shall be appointed by the speaker of the Louisiana House of Representatives for a term of two years. Upon the expiration of the initial legislative member’s term, the president of the Louisiana Senate shall appoint the next legislative member for a term of two years. Thereafter, the legislative representative shall be appointed by the speaker of the House of Representatives and by the president of the Senate alternating between houses every two years.

B. Each compacting state retains the right to determine the qualifications of the compact administrator who shall be appointed by the governor. In addition to appointment of its commissioner to the National Interstate Commission, each state council shall exercise oversight and advocacy concerning its participation in Interstate Commission activities and other duties as may be determined by each member state including but not limited to development of policy concerning operations and procedures of the compact within that state. (Acts 2001, No. 606, § 1.)

Editor’s Notes. — This section shall take effect and become operative if and when 35 states have enacted the Interstate Compact for Adult Offender Supervision.

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 15:574.32.

§ 574.35. Powers and duties of the Interstate Commission.

The Interstate Commission shall have the following powers:

(1) To adopt a seal and suitable bylaws governing the management and operation of the Interstate Commission.

(2) To promulgate rules which shall have the force and effect of statutory law and shall be binding in the compacting states to the extent and in the manner provided in this compact.

(3) To oversee, supervise, and coordinate the interstate movement of offenders subject to the terms of this compact and any bylaws adopted and rules promulgated by the compact commission.

(4) To enforce compliance with compact provisions, Interstate Commission rules, and bylaws, using all necessary and proper means, including but not limited to the use of judicial process.

(5) To establish and maintain offices.

(6) To purchase and maintain insurance and bonds.

(7) To borrow, accept, or contract for services of personnel, including but not limited to members and their staffs.

(8) To establish and appoint committees and hire staff which it deems necessary for the carrying out of its functions including but not limited to an executive committee as required by R.S. 15:574.33 which shall have the power to act on behalf of the Interstate Commission in carrying out its powers and duties hereunder.

(9) To elect or appoint such officers, attorneys, employees, agents, or consultants, and to fix their compensation, define their duties, and determine their qualifications; and to establish the Interstate Commission’s personnel policies and programs relating to, among other things, conflicts of interest, rates of compensation, and qualifications of personnel.

(10) To accept any and all donations and grants of money, equipment, supplies, materials, and services, and to receive, utilize, and dispose of same.

(11) To lease, purchase, accept contributions or donations of, or otherwise to own, hold, improve, or use any property, real, personal, or mixed.

(12) To sell, convey, mortgage, pledge, lease, exchange, abandon, or otherwise dispose of any property, real, personal, or mixed.

(13) To establish a budget and make expenditures and levy dues as provided in R.S. 15:574.40.

(14) To sue and be sued.

(15) To provide for dispute resolution among compacting states.

(16) To perform such functions as may be necessary or appropriate to achieve the purposes of this compact.

(17) To report annually to the legislatures, governors, judiciary, and state councils of the compacting states concerning the activities of the Interstate Commission during the preceding year. Such reports shall also include any recommendations that may have been adopted by the Interstate Commission.

(18) To coordinate education, training, and public awareness regarding the interstate movement of offenders for officials involved in such activity.

(19) To establish uniform standards for the reporting, collecting, and exchanging of data. (Acts 2001, No. 606, § 1.)

Editor’s Notes. — This section shall take effect and become operative if and when 35 states have enacted the Interstate Compact for Adult Offender Supervision.

§ 574.36. Organization and operation of the Interstate Commission.

A. The Interstate Commission shall, by a majority of the members, within twelve months of the first Interstate Commission meeting, adopt bylaws to govern its conduct as may be necessary or appropriate to carry out the purposes of the compact, including but not limited to the following:

(1) Establishing the fiscal year of the Interstate Commission.

(2) Establishing an executive committee and such other committees as may be necessary.

(3) Providing reasonable standards and procedures for the following:

(a) The establishment of committees.

(b) Any general or specific delegation of any authority or function of the Interstate Commission.

(4) Providing reasonable procedures for calling and conducting meetings of the Interstate Commission and ensuring reasonable notice of each such meeting.

(5) Establishing the titles and responsibilities of the officers of the Interstate Commission.

(6) Providing reasonable standards and procedures for the establishment of the personnel policies and programs of the Interstate Commission. Notwithstanding any civil service or other similar laws of any compacting state, the bylaws shall exclusively govern the personnel policies and programs of the Interstate Commission.

(7) Providing a mechanism for winding up the operations of the Interstate Commission and the equitable return of any surplus funds that may exist upon the termination of the compact after the payment and/or reserving all of its debts and obligations.

(8) Providing transition rules for “start up” administration of the compact.

(9) Establishing standards and procedures for compliance and technical assistance in carrying out the compact.

B. (1) The Interstate Commission shall, by a majority of the members, elect from among its members a chairperson and a vice chairperson, each of whom shall have such authorities and duties as may be specified in the bylaws. The chairperson or, in his or her absence or disability, the vice chairperson, shall preside at all meetings of the Interstate Commission. The officers so elected shall serve without compensation or enumeration from the Interstate Commission, provided that, subject to the availability of budgeted funds, the officers shall be reimbursed for any actual and necessary costs and expenses incurred by them in the performance of their duties and responsibilities as officers of the Interstate Commission.

(2) The Interstate Commission shall, through its executive committee, appoint or retain an executive director for such period, upon such terms and conditions and for such compensation as the Interstate Commission may deem appropriate. The executive director shall serve as secretary to the Interstate Commission and hire and supervise such other staff as may be authorized by the Interstate Commission, but shall not be a member.

C. The Interstate Commission shall maintain its corporate books and records in accordance with the bylaws.

D. (1) The members, officers, executive director, and employees of the Interstate Commission shall be immune from suit and liability, either personally or in their official capacity, for any claim for damage to or loss of property or personal injury or other civil liability caused or arising out of any actual or alleged act, error or omission that occurred within the scope of Interstate Commission employment, duties or responsibilities, provided that nothing in this Paragraph shall be construed to protect any such person from suit or liability for any damage, loss, injury or liability caused by the intentional or willful and wanton misconduct of any such person.

(2) The Interstate Commission shall defend the commissioner of a compacting state, or his or her representatives or employees, or the Interstate Commission’s representatives or employees, in any civil action seeking to impose liability, arising out of any actual or alleged act, error, or omission that occurred within the scope of Interstate Commission employment, duties, or responsibilities, or that the defendant had a reasonable basis for believing occurred within the scope of Interstate Commission employment, duties, or responsibilities, provided that the actual or alleged act, error, or omission did not result from intentional wrongdoing on the part of such person.

(3) The Interstate Commission shall indemnify and hold the commissioner of a compacting state, the appointed designee or employees, or the Interstate Commission’s representatives or employees, harmless in the amount of any settlement or judgment obtained against such persons arising out of any actual or alleged act, error or omission that occurred within the scope of Interstate Commission employment, duties, or responsibilities, or that such persons had a reasonable basis for believing occurred within the scope of Interstate Commission employment, duties, or responsibilities, provided, that the actual or alleged act, error, or omission did not result from gross negligence or intentional wrongdoing on the part of such person. (Acts 2001, No. 606, § 1.)

Editor’s Notes. — This section shall take effect and become operative if and when 35 states have enacted the Interstate Compact for Adult Offender Supervision.

§ 574.37. Activities of the Interstate Commission.

A. The Interstate Commission shall meet and take such actions as are consistent with the provisions of this compact. Except as otherwise provided in this compact and unless a greater percentage is required by the bylaws, in order to constitute an act of the Interstate Commission, such act shall have been taken at a meeting of the Interstate Commission and shall have received an affirmative vote of a majority of the members present.

B. Each member of the Interstate Commission shall have the right and power to cast a vote to which that compacting state is entitled and to participate in the business and affairs of the Interstate Commission. A member shall vote in person on behalf of the state and shall not delegate a vote to another member state. However, the compact administrator shall appoint another authorized representative, in the absence of the commissioner from that state, to cast a vote on behalf of the member state at a specified meeting. The bylaws may provide for members’ participation in meetings by telephone or other means of telecommunication or electronic communication. Any voting conducted by telephone or other means of telecommunication or electronic communication shall be subject to the same quorum requirements of meetings where members are present in person.

C. The Interstate Commission shall meet at least once during each calendar year. The chairperson of the Interstate Commission may call additional meetings at any time and, upon the request of a majority of the members, shall call additional meetings.

D. (1) The Interstate Commission’s bylaws shall establish conditions and procedures under which the Interstate Commission shall make its information and official records available to the public for inspection or copying. The Interstate Commission may exempt from disclosure any information or official records to the extent they would adversely affect personal privacy rights or proprietary interests. In promulgating such rules, the Interstate Commission may make available to law enforcement agencies records and information otherwise exempt from disclosure and may enter into agreements with law enforcement agencies to receive or exchange information or records subject to nondisclosure and confidentiality provisions.

(2) Public notice shall be given of all meetings and all meetings shall be open to the public, except as set forth in the rules or as otherwise provided in the compact. The Interstate Commission shall promulgate rules consistent with the principles contained in the Government in Sunshine Act, 5 USC 552(b), as may be amended.

(3) The Interstate Commission and any of its committees may close a meeting to the public where it determines by two-thirds vote that an open meeting would be likely to:

(a) Relate solely to the Interstate Commission’s internal personnel practices and procedures.

(b) Disclose matters specifically exempted from disclosure by statute.

(c) Disclose trade secrets or commercial or financial information which is privileged or confidential.

(d) Involve accusing any person of a crime, or formally censuring any person.

(e) Disclose information of a personal nature where disclosure would constitute a clearly unwarranted invasion of personal privacy.

(f) Disclose investigatory records compiled for law enforcement purposes.

(g) Disclose information contained in or related to examination, operating or condition reports prepared by, or on behalf of or for the use of the Interstate Commission with respect to a regulated entity for the purpose of regulation or supervision of such entity.

(h) Disclose information, the premature disclosure of which would significantly endanger the life of a person or the stability of a regulated entity.

(i) Specifically relate to the Interstate Commission’s issuance of a subpoena or its participation in a civil action or proceeding.

(4) For every meeting closed pursuant to this Section, the Interstate Commission’s chief legal officer shall publicly certify that, in his or her opinion, the meeting may be closed to the public and shall reference each relevant exemptive provision. The Interstate Commission shall keep minutes which shall fully and clearly describe all matters discussed in any meeting and shall provide a full and accurate summary of any actions taken and the reasons therefor, including a description of each of the views expressed on any item and the record of any roll call vote which shall be reflected in the vote of each member on the question. All documents considered in connection with any action shall be identified in such minutes.

E. The Interstate Commission shall collect standardized data concerning the interstate movement of offenders as directed through its bylaws and rules which shall specify the data to be collected, the means of collection and data exchange, and reporting requirements. (Acts 2001, No. 606, § 1.)

Editor’s Notes. — This section shall take effect and become operative if and when 35 states have enacted the Interstate Compact for Adult Offender Supervision.

CROSS REFERENCES

Federal Law. — Public information; agency rules, opinions, orders, records, and proceedings. 5 U.S.C.S. § 552.

§ 574.38. Rulemaking functions of the Interstate Commission.

A. The Interstate Commission shall promulgate rules in order to effectively and efficiently achieve the purposes of the compact including transition rules governing administration of the compact during the period in which it is being considered and enacted by the states. Rulemaking shall occur pursuant to the criteria set forth in this Section and the bylaws and rules adopted pursuant thereto. Such rulemaking shall substantially conform to the principles of the Federal Administrative Procedure Act, 5 USC 551 et seq., and the Federal Advisory Committee Act, 5 USC App. 2, 1 et seq. All rules and amendments shall become binding as of the date specified in each rule or amendment.

B. If a majority of the legislatures of the compacting states rejects a rule, by enactment of a statute or resolution in the same manner used to adopt the compact, then such rule shall have no further force and effect in any compacting state.

C. (1) When promulgating a rule, the Interstate Commission shall:

(a) Publish the proposed rule stating with particularity the text of the rule which is proposed and the reason for the proposed rule.

(b) Allow persons to submit written data, facts, opinions, and arguments, which information shall be publicly available.

(c) Provide an opportunity for an informal hearing.

(d) Promulgate a final rule and its effective date, if appropriate, based on the rulemaking record.

(2) Not later than sixty days after a rule is promulgated, any interested person may file a petition in the United States District Court for the District of Columbia or in the Federal District Court where the Interstate Commission’s principal office is located for judicial review of such rule. If the court finds that the Interstate Commission’s action is not supported by substantial evidence, (as defined in the APA), in the rulemaking record, the court shall hold the rule unlawful and set it aside.

D. Subjects to be addressed within twelve months after the first meeting must at a minimum include:

(1) Notice to victims and opportunity to be heard.

(2) Offender registration and compliance.

(3) Violations and returns.

(4) Transfer procedures and forms.

(5) Eligibility for transfer.

(6) Collection of restitution and fees from offenders.

(7) Data collection and reporting.

(8) The level of supervision to be provided by the receiving state.

(9) Transition rules governing the operation of the compact and the Interstate Commission during all or part of the period between the effective date of the compact and the date on which the last eligible state adopts the compact.

(10) Mediation, arbitration, and dispute resolution.

E. The existing rules governing the operation of the previous compact superseded by this Act shall be null and void twelve months after the first meeting of the Interstate Commission created hereunder.

F. Upon determination by the Interstate Commission that an emergency exists, it may promulgate an emergency rule which shall become effective immediately upon adoption, provided that the usual rulemaking procedures provided hereunder shall be retroactively applied to said rule as soon as reasonably possible, in no event later than ninety days after the effective date of the rule. (Acts 2001, No. 606, § 1.)

Editor’s Notes. — This section shall take effect and become operative if and when 35 states have enacted the Interstate Compact for Adult Offender Supervision.

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 15:574.32.

Federal Law. — Administrative procedure — rule making. 5 U.S.C.S. § 551.

Federal advisory committee act — findings and purpose. 5 U.S.C.S. appx § 2.

§ 574.39. Oversight, enforcement, and dispute resolution by the Interstate Commission.

A. The Interstate Commission shall oversee the interstate movement of adult offenders in the compacting states and shall monitor such activities being administered in noncompacting states which may significantly affect compacting states. The courts and executive agencies in each compacting state shall enforce this compact and shall take all actions necessary and appropriate to effectuate the compact’s purposes and intent. In any judicial or administrative proceeding in a compacting state pertaining to the subject matter of this compact which may affect the powers, responsibilities, or actions of the Interstate Commission, the Interstate Commission shall be entitled to receive all service of process in any such proceeding and shall have standing to intervene in the proceeding for all purposes.

B. The compacting states shall report to the Interstate Commission on issues or activities of concern to them and cooperate with and support the Interstate Commission in the discharge of its duties and responsibilities. The Interstate Commission shall attempt to resolve any disputes or other issues which are subject to the compact and which may arise among compacting states and noncompacting states. The Interstate Commission shall enact a bylaw or promulgate a rule providing for both mediation and binding dispute resolution for disputes among the compacting states.

C. The Interstate Commission, in the reasonable exercise of its discretion, shall enforce the provisions of this compact using any or all means set forth in R.S. 15:574.42.

D. In accordance with the laws of the United States, the duly accredited officers of a sending state may at all times enter a receiving state and there apprehend and retake any person on probation or parole. For that purpose no formalities will be required other than establishing the authority of the officer and the identity of the persons to be retaken. All legal requirements to extradition of fugitives from justice are hereby expressly waived on the part of states party hereto, as to such persons. The decision of the sending state to retake a person on probation or parole shall be conclusive upon and not reviewable within the receiving state; however, if at the time when a state seeks to retake a probationer or parolee there should be pending against him within the receiving state any criminal charge, or he should be suspected of having committed within such state a criminal offense, he shall not be retaken without the consent of the receiving state until discharged from prosecution or from imprisonment for such offense. The duly accredited officers of the sending state will be permitted to transport prisoners being retaken through any and all states that are parties to this compact without interference. (Acts 2001, No. 606, § 1.)

Editor’s Notes. — This section shall take effect and become operative if and when 35 states have enacted the Interstate Compact for Adult Offender Supervision.

§ 574.40. Finance.

A. The Interstate Commission shall pay or provide for the payment of the reasonable expenses of its establishment, organization, and ongoing activities.

B. The Interstate Commission shall levy on and collect an annual assessment from each compacting state to cover the cost of the internal operations and activities of the Interstate Commission and its staff, which must be in a total amount sufficient to cover the Interstate Commission’s annual budget as approved each year. The aggregate annual assessment amount shall be allocated based upon a formula to be determined by the Interstate Commission, taking into consideration the population of the state and the volume of interstate movement of offenders in each compacting state and shall promulgate a rule binding upon all compacting states which governs said assessment.

C. The Interstate Commission shall not incur any obligations of any kind prior to securing the funds adequate to meet the same; nor shall the Interstate Commission pledge the credit of any of the compacting states, except by and with the authority of the compacting state.

D. The Interstate Commission shall keep accurate accounts of all receipts and disbursements. The receipts and disbursements of the Interstate Commission shall be subject to the audit and accounting procedures established under its bylaws. However, all receipts and disbursements of funds handled by the Interstate Commission shall be audited yearly by a certified or licensed public accountant and the report of the audit shall be included in and become part of the annual report of the Interstate Commission. (Acts 2001, No. 606, § 1.)

Editor’s Notes. — This section shall take effect and become operative if and when 35 states have enacted the Interstate Compact for Adult Offender Supervision.

CROSS REFERENCES

Louisiana Law. — Powers and duties of the Interstate Commission, see La. R.S. 15:574.35.

§ 574.41. Eligibility of compacting states, effective date, and amendment.

A. Any state, as defined in R.S. 15:574.32, is eligible to become a compacting state. The compact shall become effective and binding upon legislative enactment of the compact into law by no less than thirty-five of the states. The initial effective date shall be the later of July 1, 2001, or upon enactment into law by the thirty-fifth jurisdiction. Thereafter, it shall become effective and binding, as to any other compacting state, upon enactment of the compact into law by that state. The governors of nonmember states or their designees will be invited to participate in Interstate Commission activities on a nonvoting basis prior to adoption of the compact by all states and territories of the United States.

B. Amendments to the compact may be proposed by the Interstate Commission for enactment by the compacting states. No amendment shall become effective and binding upon the Interstate Commission and the compacting states unless and until it is enacted into law by unanimous consent of the compacting states. (Acts 2001, No. 606, § 1.)

Editor’s Notes. — This section shall take effect and become operative if and when 35 states have enacted the Interstate Compact for Adult Offender Supervision.

§ 574.42. Withdrawal, default, termination, and judicial enforcement.

A. (1) Once effective, the compact shall continue in force and remain binding upon each and every compacting state provided that a compacting state may withdraw from the compact (withdrawing state) by enacting a statute specifically repealing the statute which enacted the compact into law. The effective date of withdrawal is the effective date of the repeal. The withdrawing state shall immediately notify the chairperson of the Interstate Commission in writing upon the introduction of legislation repealing this compact in the withdrawing state. The Interstate Commission shall notify the other compacting states of the withdrawing state’s intent to withdraw within sixty days of its receipt thereof. The withdrawing state is responsible for all assessments, obligations, and liabilities incurred through the effective date of withdrawal, including any obligations, the performance of which extend beyond the effective date of withdrawal.

(2) Reinstatement following withdrawal of any compacting state shall occur upon the withdrawing state’s reenacting the compact or upon such later date as determined by the Interstate Commission.

B. (1) If the Interstate Commission determines that any compacting state has at any time defaulted (defaulting state) in the performance of any of its obligations or responsibilities under this compact, the bylaws or any duly promulgated rules, the Interstate Commission may impose any or all of the following penalties:

(a) Fines, fees, and costs in such amounts as are deemed to be reasonable as fixed by the Interstate Commission.

(b) Remedial training and technical assistance as directed by the Interstate Commission.

(c) Suspension and termination of membership in the compact. Suspension shall be imposed only after all other reasonable means of securing compliance under the bylaws and rules have been exhausted. Immediate notice of suspension shall be given by the Interstate Commission to the governor, the chief justice of the supreme court, the attorney general, the president of the Louisiana Senate, and the speaker of the Louisiana House of Representatives.

(2) The grounds for default include but are not limited to failure of a compacting state to perform such obligations or responsibilities imposed upon it by this compact, Interstate Commission bylaws, or duly promulgated rules. The Interstate Commission shall immediately notify the defaulting state in writing of the penalty imposed by the Interstate Commission on the defaulting state pending a cure of the default. The Interstate Commission shall stipulate the conditions and the time period within which the defaulting state must cure its default. If the defaulting state fails to cure the default within the time period specified by the Interstate Commission, in addition to any other penalties imposed herein, the defaulting state may be terminated from the compact upon an affirmative vote of a majority of the compacting states and all rights, privileges, and benefits conferred by this compact shall be terminated from the effective date of suspension. Within sixty days of the effective date of termination of a defaulting state, the Interstate Commission shall notify the governor and the officials designated in Subparagraph (B)(1)(c) of this Section. The defaulting state is responsible for all assessments, obligations, and liabilities incurred through the effective date of termination including any obligations, the performance of which extends beyond the effective date of termination. The Interstate Commission shall not bear any costs relating to the defaulting state unless otherwise mutually agreed upon between the Interstate Commission and the defaulting state. Reinstatement following termination of any compacting state requires both a reenactment of the compact by the defaulting state and the approval of the Interstate Commission pursuant to the rules.

C. The Interstate Commission may, by majority vote of the members, initiate legal action in the United States District Court for the District of Columbia or, at the discretion of the Interstate Commission, in the Federal District where the Interstate Commission has its offices to enforce compliance with the provisions of the compact, its duly promulgated rules and bylaws, against any compacting state in default. In the event judicial enforcement is necessary the prevailing party shall be awarded all costs of such litigation including reasonable attorney fees.

D. The compact dissolves effective upon the date of the withdrawal or default of the compacting state which reduces membership in the compact to one compacting state. Upon the dissolution of this compact, the compact becomes null and void and shall be of no further force or effect, and the business and affairs of the Interstate Commission shall be completed and any surplus funds shall be distributed in accordance with the bylaws. (Acts 2001, No. 606, § 1.)

Editor’s Notes. — This section shall take effect and become operative if and when 35 states have enacted the Interstate Compact for Adult Offender Supervision.

CROSS REFERENCES

Louisiana Law. — Oversight, enforcement, and dispute resolution by the Interstate Commission, see La. R.S. 15:574.39.

§ 574.43. Severability and construction.

The provisions of this compact shall be severable, and if any phrase, clause, sentence, or provision is deemed unenforceable, the remaining provision of the compact shall be enforceable. The provisions of this compact shall be liberally constructed to effectuate its purposes. (Acts 2001, No. 606, § 1.)

Editor’s Notes. — This section shall take effect and become operative if and when 35 states have enacted the Interstate Compact for Adult Offender Supervision.

§ 574.44. Binding effect of compact and other laws.

A. Nothing herein prevents the enforcement of any other law of a compacting state that is not inconsistent with this compact. All compacting states’ laws conflicting with this compact are superseded to the extent of the conflict.

B. All lawful actions of the Interstate Commission, including all rules and bylaws promulgated by the Interstate Commission, are binding upon the compacting states. All agreements between the Interstate Commission and the compacting states are binding in accordance with their terms.

C. Upon the request of a party to a conflict over meaning or interpretation of Interstate Commission actions, and upon a majority vote of the compacting states, the Interstate Commission may issue advisory opinions regarding such meaning or interpretation.

D. In the event any provision of this compact exceeds the constitutional limits imposed on the legislature of any compacting state, the obligations, duties, powers, or jurisdiction sought to be conferred by such provision upon the Interstate Commission shall be ineffective and such obligations, duties, powers, or jurisdiction shall remain in the compacting state and shall be exercised by the agency thereof to which such obligations, duties, powers, or jurisdiction are delegated by law in effect at the time this compact becomes effective. (Acts 2001, No. 606, § 1.)

Editor’s Notes. — This section shall take effect and become operative if and when 35 states have enacted the Interstate Compact for Adult Offender Supervision.

§ 574.45. Interstate transfer or travel of parolees or probationers; fees.

A. Any parolee or probationer under the supervision of the Department of Public Safety and Corrections who requests to transfer his residence to another state pursuant to the Interstate Compact for Adult Offender Supervision shall pay to the department an application fee of one hundred fifty dollars.

B. Any funds collected pursuant to the provisions of this Section shall be used to defray the costs of returning to this state parolees and probationers who violate the conditions of supervision.

C. The Department of Public Safety and Corrections shall promulgate rules and procedures to implement the provisions of this Section. (Acts 2011, No. 217, § 1, eff. Aug. 15, 2011.)

LSLI 2011 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute made a stylistic change in the section heading, as enacted by Acts 2011, No. 217, § 1.

CHAPTER 6. LOUISIANA BUREAU OF CRIMINAL IDENTIFICATION AND INFORMATION.

Section

575. Legislative findings and objectives.

576. Definitions.

577. Bureau of Criminal Identification and Information; creation and organization.

578. Functions, powers, and duties of the bureau; crime laboratory.

578.1. Pretrial diversion program for driving while intoxicated; criminal history records.

579. Rules and regulations.

580. Forms; procedures; training; assistance.

581. Authorized audits and investigations.

582. Civil identification files.

583. Transmission of information.

584. Cooperation with federal and other state agencies.

585. Admissibility of bureau records in evidence.

586. Authority to purge records of the central repository.

587. Duty to provide information; processing fees; Louisiana Bureau of Criminal Identification and Information.

587.1. Provision of information to protect children.

587.1.1. Portability of criminal history information for licensed child care facilities.

587.2. Institutions of postsecondary education; criminal history information.

587.3. Volunteers and employees in youth-serving organizations; background information.

587.4. Authority of municipal or parish fire department, a fire protection district, or a volunteer fire department; criminal history information.

588. Right of individual access.

589. Duty to maintain security.

590. Obtaining and filing fingerprint and identification data.

591. Submission of information; statistics; data.

592. Submission of fingerprints and identification data.

593. Prohibition against destruction of records.

594. Access to records.

595. Duty to abide by regulations.

596. Penalties.

597. Disposition reporting.

598. Criminal Identification and Information Fund.

§ 575. Legislative findings and objectives.

The legislature hereby finds and declares that:

(1) The improvement of public safety and sound law enforcement and administration of criminal justice requires the complete and timely collection, processing, and dissemination of available information on crime, offenders, and the operations of the criminal justice system through a centralized system.

(2) It is in the public interest that to the greatest extent possible, government agencies at all levels concerned with the detection, apprehension, prosecution, sentencing, confinement, and rehabilitation of criminal offenders share among themselves available information relating to such offenders.

(3) Available computer and communications technology now enables the coordination, collection, storage, and dissemination of relevant information heretofore dispersed in separate files throughout the state.

(4) The reduction of crime, the protection of citizens and enforcement officers, and the need to improve the efficiency of the criminal justice system mandates the development and operation of a computer-based criminal justice information system in Louisiana. (Acts 1981, No. 449, § 1, eff. July 1, 1981.)

CROSS REFERENCES

Louisiana Law. — Transfer of agencies to Department of Public Safety and Corrections, see La. R.S. 36:409.

JUDICIAL DECISIONS

INDEX

CIVIL PROCEDURE

• Discovery

•• General Overview

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Homicide

••• Murder

•••• General Overview

• Eyewitness Identification

•• Photo Identifications

• Trials

•• Examination of Witnesses

••• General Overview

CIVIL PROCEDURE

• Discovery

•• General Overview. — Defendants in a civil action were not entitled to discover plaintiff’s rap sheet because it was not a public record pursuant to La. Rev. Stat. Ann. § 44:1(A)(2), as dissemination of its contents was prohibited by La. Rev. Stat. Ann. § 15:575 et seq.; further, plaintiff’s substantial privacy interest in his rap sheet outweighed defendants’ right of access to that information. Ellerbe v. Andrews, 623 So. 2d 41, 1993 La. App. LEXIS 2570 (July 2, 1993).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Homicide

••• Murder

•••• General Overview. — Defendant’s conviction for second degree murder, in violation of La. Rev. Stat. Ann. § 14:30.1 was not erroneous where she shot her boyfriend in the back and she did not prove a manslaughter defense by the fact that one week before the shooting she discovered that he cheated on her. State v. Lee, 529 So. 2d 853, 1988 La. App. LEXIS 820 (Mar. 10, 1988).

• Eyewitness Identification

•• Photo Identifications. — In the conviction of defendant for armed robbery, the trial court properly permitted the introduction of photographs into evidence from a lineup and denied a motion for a mistrial based upon an alleged lack of foundation for admitting the photographs into evidence under La. Code Crim. Proc. Ann. art. 775, and La. Rev. Stat. Ann. § 15:575 et seq. State v. Hawkins, 572 So. 2d 108, 1990 La. App. LEXIS 2257 (Oct. 16, 1990).

• Trials

•• Examination of Witnesses

••• General Overview. — In defendant’s trial for the second degree murder of her boyfriend, the trial court did not abuse is discretion under La. Rev. Stat. Ann. § 15:575, in limiting testimony regarding defendant’s relationship to her victim to events close in time to the crime. State v. Lee, 529 So. 2d 853, 1988 La. App. LEXIS 820 (Mar. 10, 1988).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Requirements of R.S. 15:21 (District Attorney’s annual report to Attorney General) have been repealed by Act 302 of 1976 and Act 722 of 1979., OPINION No. 83-310, La. Atty. Gen. Op. No. 1983-310; 1983 La. AG LEXIS 584.

The sound administration of criminal justice demands that a spirit of co-operation prevail in the legal community of the State of Louisiana., OPINION No. 84-502, La. Atty. Gen. Op. No. 1984-502; 1984 La. AG LEXIS 326.

Creation of a data base containing information on persons evicted from rental properties because of criminal activity would be permissible under the sheriff’s general constitutional and statutory authority and would be in conformity with legislative intent expressed in Title 15, Louisiana Revised Statutes., OPINION NO. 01-153, La. Atty. Gen. Op. No. 2001-153; 2001 La. AG LEXIS 273.

§ 576. Definitions.

As used in this Chapter:

(1) The term “bureau” means the Louisiana Bureau of Criminal Identification and Information.

(2) The terms “criminal history record” or “criminal history record information” mean information collected by criminal justice agencies on individuals consisting of identifiable descriptions and notations of arrests, detentions, indictments, bills of information, or any formal criminal charges, and any disposition arising therefrom, including sentencing, correctional supervision, and release. The terms do not include intelligence or investigatory purposes, nor does it include any identification information which does not indicate involvement of the individual in the criminal justice system.

(3) The term “criminal justice agency” means any government agency or subunit thereof, or private agency which, through statutory authorization or a legal formal agreement with a governmental unit or agency has the power of investigation, arrest, detention, prosecution, adjudication, treatment, supervision, rehabilitation or release of persons suspected, charged, or convicted of a crime; or which collects, stores, processes, transmits, or disseminates criminal history record or crime information.

(4) The term “criminal justice system” means that body of agencies at the federal, state, or local level, which may legally arrest, detain, prosecute, adjudicate, treat, supervise, rehabilitate or release, or collect, store, process, transmit, or disseminate criminal history record or crime information.

(5) The term “criminal justice information system” means all agencies, procedures, mechanisms, media, and forms as well as the information itself which are or become involved in the origination, collection, transmittal, storage, retrieval, and dissemination of information related to offenses or offenders in Louisiana. (Acts 1981, No. 449, § 1, eff. July 1, 1981.)

CROSS REFERENCES

Louisiana Law. — Duty to provide information; processing fees; Louisiana Bureau of Criminal Identification and Information, see La. R.S. 15:587.

Definitions, see La. R.S. 15:603.

Prohibition on destruction of evidence; certain cases, see La. R.S. 15:621.

Definitions, see La. R.S. 15:653.

Criminal history and central registry information, see La. R.S. 46:51.2.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The Louisiana Criminal Justice Information System is a criminal justice agency within the contemplation of R.S. 15:581.10 and as such is entitled to receive information from the Bureau of Criminal Identification, OPINION No. 78-135, La. Atty. Gen. Op. No. 1978-135; 1978 La. AG LEXIS 757.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Arrest Records—Protecting the Innocent. 48 Tul. L. Rev. 629 (April, 1974).

§ 577. Bureau of Criminal Identification and Information; creation and organization.

A. There is hereby created within the Department of Public Safety as a part of the office of state police, the Louisiana Bureau of Criminal Identification and Information. The bureau shall be administered by the deputy secretary who shall employ qualified commissioned officers of the state police to supervise the activities of the bureau under such terms and conditions as he may direct. The deputy secretary may appoint such other employees and employ such consultants as he deems necessary for the efficient operation of the bureau. The Louisiana Bureau of Criminal Identification and Information shall assume the functions, powers, and duties of the Bureau of Identification which prior to July 1, 1981 operated as a part of the office of state police.

B. Within the bureau, the following sections are hereby established:

(1) Criminal Records and Identification Section.

(2) Field Services and Quality Assurance Section.

(3) Latent Fingerprint Section.

The bureau may establish such units within each section as are necessary to carry out the provisions of this Chapter.

C. All data processing and related communications needs of the bureau shall be provided by the Data Processing Center and other facilities of the Department of Public Safety unless otherwise agreed by the deputy secretary. (Acts 1981, No. 449, § 1, eff. July 1, 1981.)

CROSS REFERENCES

Louisiana Law. — Scope of discovery; records of the louisiana bureau of criminal identification and information, see La. C.C.P. Art. 1422.1.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The Louisiana Criminal Justice Information System is a crminal justice agency within the contemplation of R.S. 15:581.10 and as such is entitled to receive information from the Bureau of Criminal Identification, OPINION No. 78-135, La. Atty. Gen. Op. No. 1978-135; 1978 La. AG LEXIS 757.

Requirements of R.S. 15:21 (District Attorney’s annual report to Attorney General) have been repealed by Act 302 of 1976 and Act 722 of 1979., OPINION No. 83-310, La. Atty. Gen. Op. No. 1983-310; 1983 La. AG LEXIS 584.

The sound administration of criminal justice demands that a spirit of co-operation prevail in the legal community of the State of Louisiana., OPINION No. 84-502, La. Atty. Gen. Op. No. 1984-502; 1984 La. AG LEXIS 326.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Arrest Records—Protecting the Innocent. 48 Tul. L. Rev. 629 (April, 1974).

§ 578. Functions, powers, and duties of the bureau; crime laboratory.

A. The bureau shall perform the following functions:

(1) To establish and maintain a central repository of criminal history record information and to adopt regulations and procedures to prescribe the terms and conditions under which the Department of Insurance, section on fraud, and the Department of Revenue, office of alcohol and tobacco control, shall have direct access to this information and adopt regulations and procedures to prescribe the terms and conditions under which other eligible individuals or agencies may gain access to such information.

(2) To establish and implement a uniform system for reporting criminal history record information from any state or local criminal justice agency.

(3) To adopt and promulgate regulations to protect the privacy and security of criminal history record information exchanged with the bureau by any state or local criminal justice agency.

(4) To establish, maintain, and regulate a modern system of telecommunication and data processing for the efficient collection, storage, and rapid transmission of criminal history record information and relevant statistics maintained by the bureau. To serve qualified agencies concerned with the administration of criminal justice throughout the state.

(5) To establish a system of fingerprint identification and analysis for use in the maintenance of criminal history record information; to aid in official investigations by eligible agencies; and to establish identification where authorized by law.

(6) Repealed by Acts 1993, No. 678, § 2, effective June 21, 1993.

(7) To establish and maintain a central registry of sex offenders and to adopt regulations and procedures to prescribe the terms and conditions under which information shall be released in accordance with the provisions of R.S. 15:540 through 549.

(8) To automate the criminal histories of all persons treated in the forensic conditional release program as well as all persons committed as not guilty by reason of insanity or unrestorably incompetent to stand trial pursuant to Chapters 1 and 2 of Title XXI of the Code of Criminal Procedure, and to establish an “alert flag” on criminal information records of such persons which would appear on state police computer records, as follows:

“This subject is under the supervision of the Department of Public Safety and Corrections, division of probation and parole, pursuant to a conditional release order from the district court. If in your custody, contact the division of probation and parole immediately.”

B. Upon request the bureau shall assist any sheriff, chief police officer, or any governmental unit to do the following:

(1) Establish local identification and records systems.

(2) Investigate the circumstances of any crime and the identification, apprehension, and conviction of the perpetrator or perpetrators of any crime, and for this purpose may detail any employee or employees of the bureau for any length of time the deputy secretary may deem fit.

(3) Without request the deputy secretary shall, at the direction of the governor, detail any employee or employees, for any length of time which the governor may deem fit, to investigate any crime within the state for the purpose of identifying, apprehending, and convicting the perpetrator or perpetrators.

C. For the purpose of expediting local, state, national, and international efforts in the detection and apprehension of criminals, the bureau may operate and coordinate all communication systems which may be required in the normal conduct of its duties.

D. The Louisiana Commission on Law Enforcement and the Administration of Criminal Justice shall be assigned the functions, powers, and duties of the bureau related to the gathering and dissemination of data concerning parish prison population statistics and uniform crime reports. Any assignment shall relieve the bureau of responsibility for such responsibilities and duties.

E. Upon written request, the bureau shall provide specified criminal history information to the Department of Children and Family Services to provide for the well-being of children, as provided in R.S. 15:587.1.

F. Upon written request, the bureau shall provide mental health agencies providing treatment and supervision to patients pursuant to Chapters 1 and 2 of Title XXI of the Code of Criminal Procedure with access to criminal histories with all case disposition data. Treatment and supervision staff who have access to these criminal histories shall maintain the confidentiality of this information and shall sign a statement, to be developed by the Department of Public Safety and Corrections, which informs them of this obligation. (Acts 1981, No. 449, § 1, eff. July 1, 1981; Acts 1984, No. 772, § 1; Acts 1986, No. 760, § 1, eff. Jan. 1, 1987; Acts 1987, No. 735, § 1; Acts 1989, No. 194, § 2; Acts 1991, No. 509, § 1; Acts 1992, No. 388, § 2, eff. June 18, 1992; Acts 1993, No. 678, § 2, eff. June 21, 1993; Acts 1994, 3rd Ex. Sess., No. 50, § 1; Acts 1995, No. 800, § 2; Acts 1995, No. 1188, § 1, eff. June 29, 1995; Acts 1997, No. 658, § 2, eff. July 3, 1997; Acts 1997, No. 1187, § 2, eff. Aug. 15, 1997.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Department of Children and Family Services” for “Department of Social Services” in (E). See Acts 2010, No. 877, § 3.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The Louisiana Criminal Justice Information System is a crminal justice agency within the contemplation of R.S. 15:581.10 and as such is entitled to receive information from the Bureau of Criminal Identification, OPINION No. 78-135, La. Atty. Gen. Op. No. 1978-135; 1978 La. AG LEXIS 757.

§ 578.1. Pretrial diversion program for driving while intoxicated; criminal history records.

Pursuant to the provisions of R.S. 15:242, the prosecuting authority shall maintain a list of all persons arrested for a violation of R.S. 14:98, operating a vehicle while intoxicated, or a parish or municipal ordinance that prohibits operating a vehicle while intoxicated, while impaired, or while under the influence of alcohol, drugs, or any controlled dangerous substance, and placed by the prosecuting authority into a pretrial diversion program. The arrest record and placement into the pretrial diversion or intervention program shall become a public record when the person successfully completes the pretrial diversion or intervention program or is terminated from the program. Such record shall be maintained for a period of five years from the date of arrest and shall not be subject to expungement or destruction during the period. (Acts 1997, No. 714, § 1.)

§ 579. Rules and regulations.

The bureau shall issue rules and regulations, consistent with United States Department of Justice requirements, governing the maintenance of privacy and security of criminal history records; governing access to and use of records maintained by the central repository; governing restrictions to access and use by authorized agencies or individuals of any state owned or operated system of communications utilized for transmitting criminal history record information to or from the bureau; and governing the purging of any information maintained by the bureau as permitted by law. (Acts 1981, No. 449, § 1, eff. July 1, 1981.)

§ 580. Forms; procedures; training; assistance.

The bureau shall develop, print, and distribute forms and/or related procedures and regulations for the collection of any information or statistics which it is empowered to obtain to insure the correct reporting of data to the bureau. The bureau shall provide necessary technical assistance and training to all eligible reporting agencies in the appropriate procedures for completion of all forms and for submission of all information or statistics which the bureau may require. Upon request, the deputy secretary may direct employees or agents of the bureau to assist any criminal justice agency to establish a local system of identification and record management. (Acts 1981, No. 449, § 1, eff. July 1, 1981.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The Louisiana Criminal Justice Information System is a crminal justice agency within the contemplation of R.S. 15:581.10 and as such is entitled to receive information from the Bureau of Criminal Identification, OPINION No. 78-135, La. Atty. Gen. Op. No. 1978-135; 1978 La. AG LEXIS 757.

§ 581. Authorized audits and investigations.

With the written authorization of the deputy secretary, any employee or agent of the bureau, for purpose of audit or investigation of violations of any provisions herein, or any official rule or regulation of the bureau, shall be granted access by any public or private criminal justice agency collecting, processing, storing, or maintaining any documents, or automated, microfilmed, or manual records containing, or which may reasonably be expected to be used to substantiate and verify, any information or statistics the bureau is empowered to require from such public or private criminal justice agency. Upon written authorization of the deputy secretary, any employee or agent of the bureau may enter any institution to which persons have been committed, who have been convicted of crime, or declared to be criminally insane or to be feeble-minded delinquents, to take or cause to be taken fingerprints or photographs or to make investigations relative to any person confined therein, for the purpose of obtaining information which will lead to the identification of criminals. (Acts 1981, No. 449, § 1, eff. July 1, 1981.)

§ 582. Civil identification files.

The bureau may accept and file the names, fingerprints, photographs, and other personal identification data submitted to local criminal justice agencies by the individuals or submitted by parents on behalf of their children for the purpose of securing a more certain and easy identification in case of death, injury, loss of memory, or change in appearance. Upon the application of a person identified under the provisions of this Section to the local criminal justice agency, all data received under this Section with relation to him shall be surrendered to the requesting criminal justice agency. (Acts 1981, No. 449, § 1, eff. July 1, 1981.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Once information contained on the green sheets (R-84 FBI disposition forms) is loaded on the Department of Public Safety computer and indexed and identified as to the submitting agency, the green sheets may be destroyed., OPINION No. 78-1161, La. Atty. Gen. Op. No. 1978-1161; 1979 La. AG LEXIS 47.

§ 583. Transmission of information.

The bureau may transmit any information in its possession which the deputy secretary shall designate, to any person or agency eligible to receive it under any provision of this Chapter. For this purpose the bureau shall operate and coordinate a modern system of communications which may be required in the normal conduct of its duties. (Acts 1981, No. 449, § 1, eff. July 1, 1981.)

§ 584. Cooperation with federal and other state agencies.

The bureau shall cooperate with the United States Department of Justice and other federal criminal justice agencies and with similar agencies in other states and cities toward developing a comprehensive state, interstate, national, and international system of criminal information, identification, investigation, records, and statistics. (Acts 1981, No. 449, § 1, eff. July 1, 1981.)

CROSS REFERENCES

Louisiana Law. — Right of individual access, see La. R.S. 15:588.

§ 585. Admissibility of bureau records in evidence.

Any original record including fingerprints, pictures, photographs, other documents or data, or any copy thereof, when certified by the deputy secretary or his authorized representative, shall be admissible as evidence in all criminal cases in courts of this state. Any certified record, or copy thereof, received by the court shall be received as prima facie proof of its contents and proper and accurate collection and custody; provided, when the record is presented for admission into evidence it is accompanied by a statement signed by the deputy secretary or his authorized representative which specifies:

(1) The date on which the record was received by the bureau.

(2) The agency of origin of each record.

(3) The nature or type of record received and by what method of transfer.

(4) The date the bureau compiles the record for the purpose of evidence.

(5) The name of the bureau employee who prepares the record for admission as evidence. (Acts 1981, No. 449, § 1, eff. July 1, 1981.)

JUDICIAL DECISIONS
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CRIMINAL LAW & PROCEDURE

• Sentencing

•• Guidelines

••• Adjustments & Enhancements

•••• Criminal History

••••• Prior Felonies. — Defendant’s rap sheet was not admissible as prima facie proof of its contents, including a line entry that he was convicted of armed robbery in another state, when it was not accompanied by the signed specifications required by La. Rev. Stat. Ann. § 15:585. State v. Johnson, 457 So. 2d 1251, 1984 La. App. LEXIS 9623 (Oct. 9, 1984).

§ 586. Authority to purge records of the central repository.

Except for the provisions of R.S. 44:9, no records of the bureau may be permanently destroyed until five years after the person identified is known or reasonably believed to be dead. Upon the official issuance of appropriate rules and regulations, the bureau may retire or remove from active dissemination to eligible agencies records of any individual beyond the age of sixty, who has had no reported criminal arrest for a period of fifteen years from the last reported official release from the criminal justice system. (Acts 1981, No. 449, § 1, eff. July 1, 1981.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Once information contained on the green sheets (R-84 FBI disposition forms) is loaded on the Department of Public Safety computer, indexed and identified as to the submitting agency the green sheets may be destroyed., OPINION No. 78-1161, La. Atty. Gen. Op. No. 1978-1161; 1979 La. AG LEXIS 47.

§ 587. Duty to provide information; processing fees; Louisiana Bureau of Criminal Identification and Information.

A. (1) (a) The bureau shall make available upon request, or at such other times as the deputy secretary shall designate, to any eligible criminal justice agency and the Department of Health and Hospitals, the state fire marshal when reviewing applications for licensure, the Department of Children and Family Services, the Department of Insurance, the Louisiana State Racing Commission, the Senate and Governmental Affairs Committee, the executive director of the Louisiana Workforce Commission or his designee, the Board of River Port Pilot Commissioners, the Office of Financial Institutions in the office of the governor, the office of the disciplinary counsel of the Louisiana Attorney Disciplinary Board of the Louisiana State Bar Association; however, as to any licensed attorney such information shall be provided only after the issuance of a formal charge against the attorney, the Louisiana Supreme Court Committee on Bar Admissions, the municipal or parish department or personnel responsible for reviewing applications for alcoholic beverage outlet permits, and the legislative auditor any information contained in the criminal history record and identification files of the bureau. The Department of Children and Family Services may provide information secured pursuant to this Subsection to all federal and state agencies providing child support enforcement services.

(b) The Louisiana State Board of Private Security Examiners shall be entitled to the criminal history record and identification files of the bureau on those persons seeking to be licensed as private security guards as a means of performing background checks on those individuals. A fee of twenty-six dollars shall be charged for furnishing said records.

(c) The Louisiana State Board of Private Investigator Examiners shall be entitled to the criminal history record and identification files of the bureau on those persons seeking to be licensed or relicensed as private investigators as a means of performing background checks on those individuals. A fee of twenty-six dollars shall be charged for furnishing said records. The bureau shall, upon request and after receipt of fingerprint cards or other identifying information from the Louisiana State Board of Private Investigator Examiners, make available to the board information contained in the bureau’s criminal history record and identification files, which pertains to an applicant of the board. In addition, in order to determine an applicant’s eligibility or suitability for licensure under the provisions of the Private Investigators Law (R.S. 37:3501 et seq.), each applicant shall be fingerprinted and the fingerprints shall be forwarded by the bureau to the Federal Bureau of Investigation for a national criminal history record check.

(d) The office of state police shall be entitled to the criminal history record and identification files of the bureau on those persons seeking a medical or security exemption from the window tinting regulations of motor vehicles as provided for in R.S. 32:361.2. Prior to the release of such information by the bureau, the office of state police shall present a written consent on a form approved by the Louisiana Bureau of Criminal Identification and Information and signed by the applicant authorizing the release of such information.

(e) (i) The office of motor vehicles shall be entitled to the criminal history record and identification files of the bureau of any person who is required to register as a sex offender pursuant to R.S. 15:542 et seq., who is seeking a driver’s license or required to obtain a special identification card pursuant to R.S. 40:1321(J).

(ii) The office of motor vehicles shall submit fingerprint cards or other identifying information of the principal of any third-party tester or examiner who has or is seeking a contract to administer commercial driving examinations and tests pursuant to R.S. 32:408.1 to the bureau. The bureau shall, upon request and after receipt of fingerprint cards or other identifying information from the office of motor vehicles, make available to the office of motor vehicles all arrest and conviction information contained in the bureau’s criminal history record and identification files which pertain to the principal. In addition, in order to determine a principal’s eligibility or suitability, the fingerprints shall be forwarded by the bureau to the Federal Bureau of Investigation for a national criminal history record check.

(iii) The office of motor vehicles may submit fingerprint cards or other identifying information of a person seeking employment with the office of motor vehicles whose duties will include the issuance of commercial driver’s licenses or any current office of motor vehicles employee who as part of his employment issues commercial driver’s licenses. The bureau shall, upon request and after receipt of fingerprint cards or other identifying information from the office of motor vehicles, make available to the office of motor vehicles all arrest and conviction information contained in the bureau’s criminal history record and identification files which pertain to the employee or potential employee. In addition, in order to determine an employee or potential employee’s eligibility or suitability, the fingerprints shall be forwarded by the bureau to the Federal Bureau of Investigation for a national criminal history record check.

(iv) The office of motor vehicles shall submit fingerprint cards or other identifying information to the bureau of any person who applies to be an auto title company or a public tag agent pursuant to R.S. 32:735 et seq. and R.S. 47:532.1 and of any person who works for any such business who will process transactions for such office. Upon request and after receipt of fingerprint cards or other identifying information from the office of motor vehicles, the bureau shall provide any arrest and conviction information contained in the bureau’s criminal history record and identification files for the principal of such applicants. Additionally, the bureau shall forward the fingerprints of such applicants’ principal to the Federal Bureau of Investigation for a national criminal history record check.

(v) The office of motor vehicles shall submit fingerprint cards or other identifying information to the bureau of any person who applies to or contracts with such office to handle or process any transaction or inquiry. Upon request and after receipt of fingerprint cards or other identifying information from the office of motor vehicles, the bureau shall provide to such office any arrest and conviction information contained in the bureau’s criminal history record and identification files for the principal of such applicants or contractors. Additionally, the bureau shall forward the fingerprints of such applicant or contractor’s principal to the Federal Bureau of Investigation for a national criminal history record check.

(f) (i) If the request for information and records is made to the bureau by any eligible criminal justice agency, the bureau shall include in its report any information concerning arrests and convictions of an individual, including convictions in which a judgment of dismissal of the prosecution was granted pursuant to the provisions of Articles 893 and 894 of the Code of Criminal Procedure.

(ii) (aa) When an individual’s record contains information which has been expunged, the bureau shall include in its report to the requesting entity the date of the arrest and a notation that the individual’s record contains information which has been expunged and that the requesting entity may contact the bureau in order to obtain further information regarding the expunged information.

(bb) The bureau shall establish policies and procedures by which the entities enumerated in this Subparagraph may be furnished with expunged information. These policies and procedures shall not require the requesting entity to personally appear at the office of the bureau in order to obtain access to the expunged information.

(cc) The requesting entity, upon receiving the expunged information, shall maintain the confidentiality of the information as provided by law, and the expunged information shall not be deemed a public record.

(dd) The information may be used or admitted as evidence in any court proceeding or employment or disciplinary hearing in which the receiving agency is an authorized participant.

(g) (i) The Louisiana Supreme Court Committee on Bar Admissions shall be entitled to the criminal history record and identification files of the bureau for those persons seeking to participate in the bar examination as a means of performing background checks on those individuals. The bureau shall charge a processing fee as provided in Paragraph (B)(1) of this Section for conducting and reporting on these background checks.

(ii) The bureau shall, upon request and after receipt of fingerprint cards or other identifying information from the Louisiana Supreme Court Committee on Bar Admissions, make available to the committee all arrest and conviction information contained in the bureau’s criminal history record and identification files, which pertains to an applicant for the bar examination. In addition, in order to determine an applicant’s eligibility or suitability for participating in the examination, each applicant shall be fingerprinted, and the fingerprints shall be forwarded by the bureau to the Federal Bureau of Investigation for a national criminal history record check.

(2) (a) The bureau, in accordance with its powers to regulate and to enforce provisions herein, may further restrict those agencies eligible to receive information. However, the bureau shall make available to the Department of Children and Family Services all criminal history record information as defined in R.S. 15:576 related to foster and adoptive parent applicants and adult members of foster and adoptive parent households; parents whose children have been removed from their custody; parents or caretakers involved in investigations of abuse or neglect; potential caretakers of a child who is either in the custody of the department, is the subject of an investigation of abuse or neglect, or is or has been receiving services through the office of children and family services; and potential employees of the department whose duties include the investigation of child abuse or neglect, the supervisory or disciplinary authority over children, direct care of a child, or performance of licensing surveys. For the purposes of this Section, the bureau shall employ such methods and procedures and shall observe such duty hours as to provide information upon request within forty-eight hours from its receipt.

(b) The bureau shall facilitate national criminal history record checks of prospective foster and adoptive parent applicants and adult members of foster and adoptive parent households; parents whose children have been removed from their custody; parents or caretakers involved in investigations of abuse or neglect; potential caretakers of a child who is either in the custody of the department, is the subject of an investigation of abuse or neglect, or is or has been receiving services through the office of children and family services; and potential employees of the department whose duties include the investigation of child abuse or neglect, the supervisory or disciplinary authority over children, direct care of a child, or performance of licensing surveys by receiving and forwarding fingerprint cards to the Federal Bureau of Investigation. The Department of Children and Family Services is authorized to receive and screen the results of the state and national criminal history record checks in order to determine foster or adoptive parent applicants’ eligibility for certification or recertification as a placement resource for children; to assist in the determination of the appropriateness of a parent or potential caregiver as a placement resource for a child; to assess the situation for safety issues and risks to the child and worker; and to assess the qualifications of a potential department employee. The department shall maintain the confidentiality of criminal history information received in accordance with applicable federal or state law.

(c) During an emergency situation when a child must be removed from his home due to exigent circumstances and placed in the home of an individual, the department may request that a criminal justice agency perform a national name-based criminal history record check of each adult residing in that home. The results of the name-based criminal history record check may be provided to the department, which shall then provide a complete set of each adult resident’s fingerprints to the bureau for the immediate submission to the Federal Bureau of Investigation within twelve calendar days from the date the name-based criminal history record check search was conducted. The bureau shall either positively identify the fingerprint subject or forward the fingerprints to the Federal Bureau of Investigation within fifteen calendar days from the date the name-based criminal history record check search was conducted. The child shall be removed from the home immediately if any adult resident fails to provide such fingerprints or written permission to perform a federal criminal history record check when requested to do so. As used in this Section, the emergency placement of a child is limited to those instances when the department is placing a child in the home of private individuals, including but not limited to neighbors, friends, or relatives, as a result of a situation where the child’s removal is necessary to secure the child’s protection, or the sudden unavailability or incapacity of the child’s primary caretaker to care for the child.

(d) When placement of a child in a home is denied as a result of a name-based criminal history record check of a resident and the resident contests that denial, each such resident shall, within five business days, submit to the department a complete set of the resident’s fingerprints with written permission allowing the department to forward the fingerprints to the bureau for submission to the Federal Bureau of Investigation.

B. (1) The bureau may charge a processing fee of twenty-six dollars for information provided to any agency or entity statutorily eligible to receive this information, except another state or local law enforcement agency, pursuant to a request to assist the agency in performing a screening function as part of any regulatory or licensing scheme. Payment of the processing fee shall accompany the request for such information and shall be deposited by the bureau immediately upon receipt into the Criminal Identification and Information Fund.

(2) The bureau may charge a processing fee of ten dollars for fingerprinting of any individual. Payment of the processing fee shall accompany the request for fingerprinting and shall be deposited by the bureau immediately upon receipt into the Criminal Identification and Information Fund.

C. The bureau shall, upon request and after receipt of fingerprint cards or other identifying information from the state police, make available to the state police gaming division, the Louisiana Riverboat Gaming Commission1, and the Louisiana Economic Development and Gaming Corporation, information contained in the bureau’s criminal history record and identification files, which pertains to an applicant or prospective employee of any of them. In addition, in order to determine an applicant’s suitability for a gaming or employee license under the provisions of the Louisiana Video Draw Poker Devices Control Law (R.S. 27:301 et seq.), the Louisiana Riverboat Economic Development and Gaming Control Act (R.S. 27:41 et seq.), the Louisiana Economic Development and Gaming Corporation Act (R.S. 27:201 et seq.), the Louisiana Regulation of Gaming Equipment Law (R.S. 47:7001 et seq.), and the Regulation of Charitable Gaming Law (R.S. 40:1485.1 et seq.), each applicant shall be fingerprinted and the fingerprints shall be forwarded to the Federal Bureau of Investigation for a national criminal history record check.

D. Any local law enforcement agency, any Louisiana public higher education institution which employs full-time police officers commissioned by the Louisiana State Police, or sheriff may conduct any screening function conducted by the bureau, except those screening functions conducted for entities regulated by any office of the Department of Public Safety and Corrections, and also may charge a reasonable processing fee of not more than fifteen dollars per inquiry for information provided. When a sheriff conducts the screening, five dollars of the processing fee shall be remitted to the Louisiana Sheriffs’ Association for the operation of the Louisiana Civil and Criminal Information Network (LACCIE). The provisions of this Subsection shall also apply to any screening function provided for in R.S. 15:587.1.

E. Any sheriff conducting a screening function pursuant to Subsection D of this Section which requires the submission of fingerprints by electronic means shall collect the Bureau of Criminal Identification and Information state fingerprint processing fee of twenty-six dollars and, if required, the federal fingerprint processing fee at the time of the fingerprint collection. The local law enforcement agency shall timely remit the processing fees to the Bureau of Criminal Identification and Information.

F. (1) An employer or his representative shall be entitled to obtain conviction records of an applicant seeking employment, directly from the Bureau of Criminal Identification and Information in order to further qualify the applicant for the position being sought, if the applicant has signed a consent form authorizing the employer to obtain such conviction records. Upon written request and upon presentation of a consent form prepared by the bureau and executed by the applicant, the bureau shall provide conviction records of the applicant to the employer or his representative in a timely manner. In addition, each applicant shall be fingerprinted, and the fingerprints shall be forwarded by the bureau to the Federal Bureau of Investigation for a national criminal history check. Records obtained pursuant to the provisions of this Subsection shall not include those records which have been ordered expunged pursuant to R.S. 44:9. The provisions of Subsection B of this Section shall apply to any request made pursuant to this Subsection. The bureau shall not be liable civilly or criminally for the release of information released pursuant to the provisions of this Subsection.

(2) (a) Upon receiving a request pursuant to the provisions of this Subsection, the bureau shall simultaneously request criminal history from the Corrections and Justice Unified Network (CAJUN) maintained by the Department of Public Safety and Corrections via the Louisiana Civil and Criminal Information Exchange (LACCIE) network maintained by the Louisiana Sheriffs’ Association.

(b) Fingerprints provided pursuant to this Subsection shall be submitted to the Bureau of Criminal Identification and Information in an electronic format.

(c) The provisions of this Paragraph shall become effective upon the establishment of an electronic method of performing such requests for criminal history.

G. Pursuant to approval of the local housing authority’s board of commissioners, acting through one or more of its commissioners or other designees, a local housing authority may obtain criminal history record and identification file of any person applying for public housing if the applicant has signed a consent form authorizing the release of such criminal history records and identification. Upon written request and upon presentation of a signed consent form executed by the applicant, the bureau shall provide the criminal history record of and identification file information of the applicant to the requestor in a timely manner. For the purposes of this Subsection “conviction records” shall include only those records which are electronically maintained by the bureau, and are records of a finding of guilty, a plea of guilty or nolo contendere, including those which have been set aside or dismissed pursuant to Code of Criminal Procedure Article 893 or 894, or for which an individual has received an automatic first offender pardon. It shall not include those records which have been ordered expunged pursuant to R.S. 44:9. The provisions of Subsection B of this Section shall apply to any request made pursuant to this Subsection. (Acts 1981, No. 449, § 1, eff. July 1, 1981; Acts 1985, No. 941, § 1, eff. July 23, 1985; Acts 1986, No. 651, § 1; Acts 1987, No. 312, § 1; Acts 1987, No. 810, § 1; Acts 1990, No. 56, § 1, eff. June 26, 1990; Acts 1992, No. 576, § 1; Acts 1992, No. 984, § 18; Acts 1993, No. 676, § 1, eff. June 21, 1993; Acts 1993, No. 678, § 1, eff. June 21, 1993; Acts 1993, No. 717, § 1; Acts 1995, No. 1171, § 1; Acts 1997, No. 334, § 1, eff. Aug. 15, 1997; Acts 1997, No. 901, § 1, eff. July 1, 1997; Acts 1997, No. 1067, § 1, eff. Aug. 15, 1997; Acts 1997, No. 1172, § 3, eff. June 30, 1997; Acts 1997, No. 1349, § 1, eff. Aug. 15, 1997; Acts 1998, 1st Ex. Sess., No. 137, § 1, eff. May 5, 1998; Acts 2001, No. 8, § 5, eff. July 1, 2001; Acts 2002, 1st Ex. Sess., No. 118, § 1, eff. Apr. 23, 2002; Acts 2003, No. 796, § 1, eff. Aug. 15, 2003; Acts 2003, No. 896, § 1, eff. July 1, 2003; Acts 2003, No. 1083, § 1, eff. July 2, 2003; Acts 2004, No. 103, § 1, eff. Aug. 15, 2004; Acts 2004, No. 911, § 1, eff. July 12, 2004; Acts 2004, No. 922, § 2, eff. July 12, 2004; Acts 2005, No. 238, § 1, eff. Aug. 15, 2005; Acts 2006, No. 663, § 1, eff. Aug. 15, 2006; Acts 2008, No. 743, § 7, eff. July 1, 2008; Acts 2009, No. 221, § 1, eff. Jan. 1, 2010; Acts 2009, No. 277, § 1, eff. Aug. 15, 2009; Acts 2010, No. 355, § 1, eff. Aug. 15, 2010; Acts 2010, No. 781, § 1, eff. Aug. 15, 2010; Acts 2010, No. 833, § 1, eff. Aug. 15, 2010; Acts 2011, No. 252, § 1, eff. Aug. 15, 2011; Acts 2011, No. 283, § 1, eff. Aug. 15, 2011; Acts 2012, No. 455, § 1, eff. Aug. 1, 2012.)

Editor’s Notes. — Acts 2012, No. 161, § 3, effective August 1, 2012, repealed R.S. 27:301 referenced in the section above.

LSLI 2012 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute changed the reference to “R.S. 32:375 et seq.” to “R.S. 32:735 et seq.” in Item (A)(1)(e)(iv) of R.S. 15:587, as amended by Acts 2012, No. 455, § 1.

2012 Amendments. — The 2012 amendment by Act No. 455 added (A)(1)(e)(ii) through (A)(1)(e)(v) and made stylistic changes.

2011 Amendments. — The 2011 amendment by No. 252 added “the Louisiana Supreme Court Committee on Bar Admissions” in (A)(1)(a); and added (A)(1)(g).

The 2011 amendment by No. 283, in (F)(1), rewrote the third sentence, which formerly read: “For the purposes of this Subsection ‘conviction records’ shall include only those records which are electronically maintained by the bureau, and are records of a finding of guilty, a plea of guilty or nolo contendere, including those which have been set aside or dismissed pursuant to Code of Criminal Procedure Article 893 or 894, or for which an individual has received an automatic first offender pardon” and substituted “Records obtained pursuant to the provisions of this Subsection shall not include” for “It shall not include.”

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Department of Children and Family Services” for “Department of Social Services” in (A)(1)(a), (A)(2)(a), and (A)(2)(b). In addition, the LSLI substituted “office of children and family services” for “office of community services” in (A)(2)(a) and (A)(2)(b). See Acts 2010, No. 877, § 3.

2010 Amendments. — The 2010 amendment by No. 355 added (A)(1)(f).

The 2010 amendment by No. 781 added (A)(1)(f).

The 2010 amendment by No. 833 added the (F)(1) designation; and added (F)(2).

2009 Amendments. — The 2009 amendment by No. 221, in (A)(2)(a), in the second sentence, deleted “office of community services” following “Department of Social Services,” substituted “whose children have been removed” for “of children who have been removed” and added “or is or has been receiving services through the office of community services; and potential employees of the department whose duties include the investigation of child abuse or neglect, the supervisory or disciplinary authority over children, direct care of a child, or performance of licensing surveys” and substituted “of this Section” for “in this Section” in the last sentence; in (A)(2)(b), in the first sentence, substituted “whose children have been removed” for “of children who have been removed” and added “or is or has been receiving services through the office of community services; and potential employees of the department whose duties include the investigation of child abuse or neglect, the supervisory or disciplinary authority over children, direct care of a child, or performance of licensing surveys,” deleted “office of community services” following “Department of Social Services” in the second sentence, and added “and to assess the qualifications of a potential department employee”; and made related and stylistic changes.

The 2009 amendment by No. 277, in (D), added “any Louisiana public higher education institution which employs full-time police officers commissioned by the Louisiana State Police, or sheriff” in the first sentence and added the second from last sentence; added (E); redesignated former (E) and (F) as (F) and (G); substituted “Subsection B of this Section” for “R.S. 15:587(B)” in the second from last sentence of (F) and the last sentence of (G); and made a related change.

2006 Amendments. — Acts 2006, No. 663, § 1, effective August 15, 2006, added (A)(1)(e).

2005 Amendments. — Acts 2005, No. 238, § 1, effective August 15, 2005, added (A)(1)(d).

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute (LSLI) merged subparagraph (A)(1)(a) as amended by Acts 2004, No. 911, § 1, which inserted “the office of disciplinary counsel ... formal charge against the attorney” with subparagraph (A)(1)(a) as amended by Acts 2004, No. 922, § 2, which inserted “the State Fire Marshal when reviewing applications for licensure.” In addition, in (A)(1)(a), the LSLI capitalized “Office of Financial Institutions,” and inserted a semicolon preceding “however.”

2004 Amendments. — Acts 2004, No. 103, § 1, effective May 28, 2004, inserted “parents of children who have been removed ... investigation of abuse or neglect” in (A)(2)(a) and (b); inserted “to assist in ... the child and worker” at the end of the next to last sentence in (A)(2)(b); and added (A)(2)(c) and (d).

Acts 2004, No. 911, § 1, effective August 15, 2004, inserted “the office of the disciplinary counsel ... against the attorney” in (A)(1)(a).

Acts 2004, No. 922, § 2, effective July 12, 2004, inserted “the State Fire Marshal when reviewing applications for licensure” in (A)(1)(a).

2003 Amendments. — Acts 2003, No. 796, § 1, effective August 15, 2003, added (E).

Acts 2003, No. 896, § 1, effective July 1, 2003, added (B)(2).

Acts 2003, No. 1083, § 1, effective July 2, 2003, added (E).

2002 Amendments. — Acts 2002, 1st Ex. Sess., No. 118, § 1, effective April 23, 2002, substituted “A fee of twenty-six dollars” for “An appropriate fee not to exceed ten dollars” in (A)(1)(b) and (A)(1)(c); in (B), substituted “The bureau may charge a processing fee of twenty-six dollars for information provided to any agency or entity statutorily” for “Pursuant to the Administrative Procedure Act the bureau may charge a reasonable processing fee for information provided to any agency statutorily,” and substituted “Criminal Identification and Information Fund” for “state treasury.”

1998 1st Extraordinary Session Amendments. — Acts 1998, No. 137, § 2, effective May 5, 1998, added (A)(1)(c).

Quoted Statutory Material. — Acts 2006, No. 663, §§ 5 and 7, provide that “The funds payable out of the State General Fund by Statutory Dedications out of the Sex Offender Registry Technology Fund for additional support and to the Operational Support Program for distribution to the sheriff of each parish in accordance with C.C.P. Art. 895.1(F), as appropriated in Schedule 08-419, Office of State Police, Public Safety Services, of House Bill No. 1 of the 2006 Regular Session of the Legislature, contingent upon the enactment of House Bill No. 695 of the 2006 Regular Session Legislature, shall be payable as so appropriated if the provisions contained in the reengrossed version of House Bill No. 695 are enacted into law regardless of the instrument in which such provisions are enacted.

“If any provision or item of this Act, or the application thereof, is held invalid, such invalidity shall not affect other provisions, items, or applications of the act which can be given effect without the invalid provision, item, or application and to this end the provisions of this Act are hereby declared severable.”

CROSS REFERENCES

Louisiana Law. — Records of the Office of Financial Institutions, see La. R.S. 6:103.

Provision of information to protect children, see La. R.S. 15:587.1.

Institutions of postsecondary education; criminal history information, see La. R.S. 15:587.2.

Criminal Identification and Information Fund, see La. R.S. 15:598.

Suitability requirements, see La. R.S. 27:310 [Repealed].

Authorization to obtain criminal history record information, see La. R.S. 37:1063.

Authorization to obtain criminal history record information, see La. R.S. 37:1216.

Authorization to obtain criminal history record information, see La. R.S. 37:2505.1.

Authorization to obtain criminal history record information, see La. R.S. 37:3477.

Examinations and investigations, see La. R.S. 40:432.

License required; qualifications; application; issuance; transfer; criminal history record information, see La. R.S. 51:911.24.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Public Records Law permits public access to all criminal history information, including non-conviction data except where data is explicitly privileged by statute R.S. 13:1586, 13:1586.1, 15:581.10, 44:1, et seq. Opinion No. 77-760, La. Atty. Gen. Op. No. 1977-760; 1977 La. AG LEXIS 46.

The Louisiana Criminal Justice Information System is a crminal justice agency within the contemplation of R.S. 15:581.10 and as such is entitled to receive information from the Bureau of Criminal Identification. Opinion No. 78-135, La. Atty. Gen. Op. No. 1978-135; 1978 La. AG LEXIS 757.

It is appropriate for a municipal police department to charge a fee for criminal history reports required by employers of hospitals, nursing homes, etc. The fee charged should be reasonable and deposited in the City account. Opinion No. 02-0048, La. Atty. Gen. Op. No. 2002-0048; 2002 La. AG LEXIS 148.

§ 587.1. Provision of information to protect children.

A. (1) (a) As provided in R.S. 15:825.3, R.S. 17:15, Children’s Code Article 424.1, and R.S. 46:51.2 and 1441.13, any employer or others responsible for the actions of one or more persons who have been given or have applied to be considered for a position of supervisory or disciplinary authority over children, and as provided in R.S. 46:51.2(A), the Department of Children and Family Services as employer of one or more persons who have been given or have applied to be considered for a position whose duties include the investigation of child abuse or neglect, supervisory or disciplinary authority over children, direct care of a child, or performance of licensing surveys shall request in writing that the bureau supply information to ascertain whether that person or persons have been arrested for or convicted of, or pled nolo contendere to, any criminal offense. The request must be on a form prepared by the bureau and signed by a responsible officer or official of the organization or department making the request. It must include a statement signed by the person about whom the request is made which gives his permission for such information to be released.

(b) In responding to a request for information as provided for in Subparagraph (a) of this Paragraph, the bureau shall make available a record of all criminal arrests and convictions prior to the date of request. Any recipient of such information as provided in this Paragraph shall maintain the confidentiality of such criminal history information in accordance with applicable federal or state law.

(c) The bureau, upon receiving a request as provided for in Subparagraph (a) of this Paragraph, shall provide a report promptly and in writing, but provide only such information as is necessary to specify whether or not that person has been arrested or convicted of or pled nolo contendere to any such crime or crimes, the crime or crimes of which he has been arrested or convicted or to which he has pled nolo contendere, and the date or dates on which they occurred.

(2) In addition to the requirements of Paragraph (1) of this Subsection, in responding to a request pursuant to R.S. 17:15, the bureau shall make available to the state Department of Education and to the governing authority of any elementary and secondary school a record of all criminal convictions prior to the date of request. Any recipient of such information as provided in this Paragraph shall maintain the confidentiality of such criminal history information in accordance with applicable federal or state law.

B. (1) Upon receiving a request pursuant to the provisions of R.S. 17:15, and R.S. 46:51.2 when authorized by R.S. 15:587, that meets the requirements of Subsection A of this Section, the bureau of criminal identification and information shall survey its criminal history records and identification files and make a simultaneous request of the Federal Bureau of Investigation for like information from other jurisdictions. The bureau of criminal identification and information shall provide a report promptly and in writing, but provide only such information as is necessary to specify whether or not that person has been arrested for or convicted of or pled nolo contendere to any crime or crimes, the crime or crimes of which he has been arrested for or convicted or to which he has pled nolo contendere, and the date or dates on which they occurred. The report provided pursuant to the provisions of this Subsection shall include arrests, convictions, or other dispositions, including convictions dismissed pursuant to Code of Criminal Procedure Articles 893 and 894.

(2) (a) When an individual’s record contains information which has been expunged, the bureau shall include in its report to the requesting person or entity the date of the arrest and a notation that the individual’s record contains information which has been expunged and that the requestor may contact the bureau in order to obtain further information regarding the expunged information.

(b) The bureau shall establish policies and procedures by which the persons and entities enumerated in this Section may be furnished with expunged information. These policies and procedures shall not require the requesting person or entity to personally appear at the office of the bureau in order to obtain access to the expunged information.

(c) The requesting person or entity, upon receiving the expunged information, shall maintain the confidentiality of the information as provided by law, and the expunged information shall not be deemed a public record.

(d) The information may be used or admitted as evidence in any court proceeding or employment or disciplinary hearing in which the receiving person or entity is an authorized participant.

C. The provisions of R.S. 15:825.3, R.S. 17:15, R.S. 46:51.2 and 1441.13, and Children’s Code Article 424.1 shall govern the employment of persons who have been convicted of, or pled guilty or nolo contendere to, any of the following crimes:

(1) R.S. 14:30, R.S. 14:30.1, R.S. 14:31, R.S. 14:32.6 through R.S. 14:32.8, R.S. 14:41 through R.S. 14:45, R.S. 14:74, R.S. 14:78, R.S. 14:78.1, R.S. 14:79.1, R.S. 14:80 through R.S. 14:86, R.S. 14:89, R.S. 14:89.1, R.S. 14:89.2, R.S. 14:92, R.S. 14:93, R.S. 14:93.2.1, R.S. 14:93.3, crimes of violence as defined in R.S.14:2(B), sex offenses as defined in R.S. 15:541, R.S. 14:106, R.S. 14:282, R.S. 14:283, R.S. 14:283.1, R.S. 14:284, R.S. 14:286, R.S. 40:966(A), R.S. 40:967(A), R.S. 40:968(A), R.S. 40:969(A), and R.S. 40:970(A) or convictions for attempt or conspiracy to commit any of those offenses;

(2) Those of a jurisdiction other than Louisiana which, in the judgment of the bureau employee charged with responsibility for responding to the request, would constitute a crime under the provisions cited in this Subsection, and

(3) Those under the Federal Criminal Code having analagous elements of criminal and moral turpitude.

D. (1) The costs of providing the information required under this Section shall be charged by the bureau to the private employer or to the department, office, or other agency of government which has given, or is considering giving, a person supervisory or disciplinary authority over children or which made the request for information pursuant to the provisions of R.S. 17:15 or R.S. 46:51.2. Neither the individual applicant nor a judge exercising juvenile jurisdiction shall bear such costs.

(2) The prohibition in Paragraph (1) of this Subsection against an individual applicant bearing any of the costs of providing information shall not apply to requests made pursuant to the provisions of R.S. 17:15 or R.S. 46:51.2.

E. In addition to any penalties otherwise imposed under the provisions of this Chapter, the head of or other responsible person for any public entity who fails to comply with the provisions of Subsection A of this Section or who employs any person in violation of the provisions of R.S. 15:825.3, R.S. 17:15, or R.S. 46:51.2(A) or (B), shall be fined not more than five hundred dollars.

F. This Section may be cited as the “Louisiana Child Protection Act”.

G. Notwithstanding any other provision of law to the contrary, the bureau and the Department of Public Safety and Corrections, corrections services, may utilize the National Crime Information Center to conduct such background checks as are required by this Section.

H. Any licensed child placement agency as defined in Children’s Code Article 1169 and any person authorized to conduct preplacement home studies pursuant to Children’s Code Article 1172 shall be entitled to information from the bureau to ascertain whether a person has been arrested for or convicted of, or pled nolo contendere to, any criminal offense. The bureau shall, upon request and after receipt of fingerprint cards or other identifying information from the licensed child placement agency or person authorized to conduct preplacement adoption home studies, make available to the agency or person only that information contained in the bureau’s criminal history record and identification files necessary in determining whether a person has been arrested for or convicted of, or pled nolo contendere to, a crime. The bureau shall charge the cost of providing such information to the agencies and persons entitled to receive the information as provided in this Subsection.

I. Notwithstanding any other provision of law to the contrary, the Department of Children and Family Services, office of children and family services, may utilize the National Crime Information Center to conduct background checks authorized in R.S. 15:587 when investigating or responding to reports of abuse or neglect as provided for in Section 151 of Public Law 109-248.

J. Any Court Appointed Special Advocate program as defined in Children’s Code Article 116(2.1) shall be entitled to information from the bureau to ascertain whether a person being considered for involvement with the CASA program has been arrested for, or convicted of, or pled guilty or nolo contendere to, any criminal offense. The bureau shall, upon request and after receipt of fingerprint cards or other identifying information from the CASA program, survey its criminal history records and identification files. The Court Appointed Special Advocate program may request the bureau to make a simultaneous request of the Federal Bureau of Investigation for like information from other jurisdictions. The Louisiana Bureau of Criminal Identification and Information shall provide a report promptly and in writing, but provide only such information as is necessary to specify whether or not that person has been arrested for or convicted of or pled guilty or nolo contendere to any crime or crimes, the crime or crimes of which he has been arrested for or convicted or to which he has pled guilty or nolo contendere, and the date or dates on which they occurred. The report provided pursuant to the provisions of this Subsection shall include arrests, convictions, or other dispositions, including convictions dismissed pursuant to Code of Criminal Procedure Articles 893 and 894. (Acts 1986, No. 760, § 1, eff. Jan. 1, 1987; Acts 1987, No. 735, § 1; Acts 1989, No. 92, § 1; Acts 1989, No. 198, § 1; Acts 1989, No. 701, § 1; Acts 1991, No. 125, § 1; Acts 1993, No. 923, § 1; Acts 1995, No. 1171, § 1; Acts 1997, No. 904, § 2, eff. July 10, 1997; Acts 1997, No. 1067, § 1, eff. Aug. 15, 1997; Acts 1999, No. 816, § 1, eff. July 2, 1999; Acts 1999, No. 1052, § 1, eff. July 1, 1999; Acts 1999, No. 1144, § 1, eff. Jan. 1, 2000; Acts 2001, No. 314, § 1, eff. June 6, 2001; Acts 2003, No. 896, § 1, eff. July 1, 2003; Acts 2006, No. 233, § 1, eff. Aug. 15, 2006; Acts 2006, No. 309, § 1, eff. Aug. 15, 2006; Acts 2008, No. 649, § 1, eff. Aug. 15, 2008; Acts 2009, No. 221, § 1, eff. Jan. 1, 2010; Acts 2010, No. 355, § 1, eff. Aug. 15, 2010; Acts 2010, No. 781, § 1, eff. Aug. 15, 2010; Acts 2011, No. 283, § 1, eff. Aug. 15, 2011; Acts 2012, No. 374, § 1, eff. May 31, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 374 added “The Court Appointed Special Advocate program may request the bureau to” in the present third sentence of (J); and made a related change.

2011 Amendments. — The 2011 amendment by No. 283 substituted “pled guilty or nolo contendere” for “pled nolo contendere” in the introductory language of (C); in (C)(1), added “R.S. 14:32.6 through R.S. 14:32.8,” “R.S. 14:78.1,” “R.S. 14:89.2” and “R.S. 14:283”; and added (J).

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Department of Children and Family Services” for “Department of Social Services” in (A)(1)(a) and (I). In addition, the LSLI substituted “office of children and family services” for “office of community services” in (I). See Acts 2010, No. 877, § 3.

2010 Amendments. — The 2010 amendment by No. 355 added the (B)(1) designation; added the last sentence of (B)(1); and added (B)(2).

The 2010 amendment by No. 781 added the (B)(1) designation; added the second paragraph of (B)(1); and added (B)(2).

2009 Amendments. — The 2009 amendment by No. 221, in (A)(1)(a), added “and as provided in R.S. 46:51.2(A), the Department of Social Services as employer of one or more persons who have been given or have applied to be considered for a position whose duties include the investigation of child abuse or neglect, supervisory or disciplinary authority over children, direct care of a child, or performance of licensing surveys” and added “or department” in the second from last sentence; added “and R.S. 46:51.2 when authorized by R.S. 15:587” in (B); added “or R.S. 46:51.2” in (D)(1) and (D)(2); added (I); and made related changes.

2008 Amendments. — Acts 2008, No. 649, § 1, effective August 15, 2008, in (A)(1)(a), substituted “Children’s Code Article 424.1” for “Children’s Code Article 424,” inserted “arrested for or,” and substituted “criminal offense” for “or more of the crimes listed in Subsection C”; substituted “arrests and convictions” for “arrests and” in (A)(1)(b); inserted “arrest or” twice in (A)(1)(c); deleted “for a period to exceed ten years” following “all criminal convictions” in (A)(2); rewrote (B) and (C); and substituted “arrested for or convicted of, or pled nolo contender to, any criminal offense” for “convicted of, or pled nolo contender to any one or more of the crimes listed in Subsection C of this Section” twice in (H).

2006 Amendments. — Acts 2006, No. 233, § 1, effective August 15, 2006, substituted “Section are as follows” for “Section are those defined in” in (C) (introductory paragraph); in (C)(1), inserted “crimes of violence as defined in R.S. 14:2(13), sex offenses as defined in 15:541(14.1)” and inserted “R.S. 14:283.2, R.S. 14:284” preceding “R.S. 14:286.”

Acts 2006, No. 309, § 1, effective August 15, 2006, added (A)(1)(b) and (c).

2003 Amendments. — Acts 2003, No. 896, § 1, effective July 1, 2003, added (H).

2001 Amendments. — Acts 2001, No. 314, § 1, effective June 6, 2001, added (A)(2).

1999 Amendments. — Acts 1999, No. 816, § 1, effective July 2, 1999, added (G).

Acts 1999, No. 1052, § 1, effective July 1, 1999, in (B)(1) deleted “Upon” and inserted “Except as otherwise provided in Paragraph (2) of this Subsection relative to requests made pursuant to the provisions of R.S. 17:15, the bureau, upon,” inserted “of this Section” following “Subsection A,” deleted “the bureau” preceding “shall provide a report promptly”; added (B)(2); added (D)(2), and inserted “or which made the request for information pursuant to the provisions of R.S. 17:15” following disciplinary authority over children.”

Acts 1999, No. 1144, § 1, effective January 1, 2000, in (A), inserted “and 1441.13.”

CROSS REFERENCES

Louisiana Law. — Functions, powers, and duties of the bureau; crime laboratory, see La. R.S. 15:578.

Duty to provide information; processing fees; Louisiana Bureau of Criminal Identification and Information, see La. R.S. 15:587.

Portability of criminal history information for licensed child care facilities, see La. R.S. 15:587.1.1.

Criminal history review, see La. R.S. 15:825.3.

Criminal history review, see La. R.S. 17:15.

Reporting of certain arrests; school employees; requirements; failure to report, see La. R.S. 17:16.

Charter schools; requirements; limitations; renewal; amendment; revocation, see La. R.S. 17:3991.

Charter schools; exemptions; requirements, see La. R.S. 17:3996.

Registry, see La. R.S. 24:936.

Records of violations of municipal ordinances and of state statutes classified as a misdemeanor or felony, see La. R.S. 44:9.

Criminal history and central registry information, see La. R.S. 46:51.2.

Disclosure of information, see La. R.S. 46:1426.

Grounds for revocation or refusal to renew registration or licensure; criminal activities; lack of CPR or first aid training, see La. R.S. 46:1441.13.

JUDICIAL DECISIONS
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EDUCATION LAW

• Administration & Operation

•• Boards of Elementary & Secondary Schools

••• Authority. — Louisiana State Board of Elementary and Secondary Education could deny a teaching certificate to an applicant on the ground that he was convicted of a felony, despite the fact that the felony for which he was convicted was not enumerated in La. Rev. Stat. Ann. § 17:15A(1) as the Board was not limited to certain felonies in its criteria for teacher certification where there was no statement by the legislature of any intention to limit the authority of the Board to adopt criteria for the certification of teachers. Newchurch v. Louisiana State Bd. of Elem. & Secondary Educ., 713 So. 2d 1269, 1998 La. App. LEXIS 2248 (June 29, 1998), writ denied by La. 98-1997, 728 So. 2d 385, 1998 La. LEXIS 3171 (La. Oct. 30, 1998).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — La. R.S. 15:871.1 providing for criminal history information on those people employed in a supervisory or disciplinary capacity over children is limited to the referred to therein, namely, R.S. 17:15, R.S. 15:825.3. R.S. 46:51.2 and by reference. R.S. 46:1403 and therefore does not cover Scouting Organization, Parent-Teacher Organizations and other groups not specifically listed therein, unless expanded by Rule of Department of Health and Humane Resources. Opinion No. 88-374, La. Atty. Gen. Op. No. 1988-374; 1988 La. AG LEXIS 239.

Criminal record check of applicant for school position must be paid for by applicant rather than school board. Opinion No. 89-137, La. Atty. Gen. Op. No. 1989-137; 1989 La. AG LEXIS 436.

Opinion No. 89-137 recalled. Cost of criminal record check under R.S. 15:587.1 to be borne by private or public employer, not applicant. Opinion No. 89-137A, La. Atty. Gen. Op. No. 1989-137; 1989 La. AG LEXIS 491.

Guest speakers or lecturers at a youth group are not covered by R.S. 15:587.1 in that they have no supervisory or disciplinary authority over children and therefore do not have to provide criminal records information. Opinion No. 92-486, La. Atty. Gen. Op. No. 1992-486; 1992 La. AG LEXIS 393.

A school board must dismiss a permanent teacher upon a final conviction of such teacher or any other employee if convicted or pleads nolo contendere to any crime listed in R.S. 15:587.1(c) except R.S. 14:74 even if the individual was employed prior to the effective date of the act. Opinion No. 94-240, La. Atty. Gen. Op. No. 1994-240; 1994 La. AG LEXIS 321.

School teacher properly dismissed from employment after entering plea of nolo contendere to the charge of prostitution. Opinion No. 95-259, La. Atty. Gen. Op. No. 1995-259; 1995 La. AG LEXIS 205.

It is appropriate for a municipal police department to charge a fee for criminal history reports required by employers of hospitals, nursing homes, etc. The fee charged shouldbe reasonable and deposited in the City account. Opinion No. 02-0048, La. Atty. Gen. Op. No. 2002-0048; 2002 La. AG LEXIS 148.

R.S. 17:15 does not impose an obligation on school boards in reference to the continued employment of a current employee or the hiring of a potential employee who has an active and pending criminal charge which is enumerated in R.S. 15:587.1(C), but has not been convicted of the same. Opinion No. 04-0266. 2004 La. AG LEXIS 308.

The Louisiana Bureau of Criminal Identification and Information must perform criminal background checks of potential school employees, after a proper request from the hiring organization, to determine whether the potential employee has been convicted of any of the offenses enumerated in R.S. 15:587.1(C) and that background check must include a search of the Federal Bureau of Investigations database for convictions in federal court or other state jurisdictions. Opinion No. 05-0187. 2006 La. AG LEXIS 24.

§ 587.1.1. Portability of criminal history information for licensed child care facilities.

A. When a prospective employer requests criminal history information pertaining to an individual applying for a position of supervisory or disciplinary authority over children in a child care facility in accordance with the provisions of R.S.15:587.1, or to an independent contractor who performs work in a child care facility, the individual applicant shall receive a certified copy of his criminal history information upon written request to the Louisiana Bureau of Criminal Identification and Information. A certified copy of the criminal background check shall be deemed to satisfy the requirements of R.S. 15:587.1 for each facility requesting criminal history information for a period of one year from the date of issuance of the certified copy. To defer the costs of providing the certified copy, the bureau may collect a fee in accordance with the provisions of R.S. 15:588.

B. For purposes of this Section, “independent contractor” means any person who renders professional, therapeutic, or enrichment services such as educational consulting, athletic, or artistic services within a child care facility, whose services are not integral to either the operation of the child care facility or to the care and supervision of children. Independent contractors may include but are not limited to dance instructors, gymnastic or sports instructors, computer instructors, speech therapists, licensed health care professionals, state-certified teachers employed through a local school board, art instructors, and other outside contractors. A person shall not be deemed an independent contractor if he is considered an employee or statutory employee of the child care facility pursuant to Chapter 10 of Title 23 of the Louisiana Revised Statutes of 1950. (Acts 2010, No. 508, § 1, eff. Aug. 15, 2010.)

§ 587.2. Institutions of postsecondary education; criminal history information.

A. Each institution of postsecondary education may require any applicant or prospective employee to supply fingerprint samples and submit to a criminal history records check to be conducted by the Bureau of Criminal Identification and Information.

B. When a criminal history records check is requested pursuant to Subsection A of this Section, the institution of postsecondary education shall be provided with state or national criminal history record information, or both, from the Louisiana Bureau of Criminal Identification and Information and the Federal Bureau of Investigation relative to the applicant prospective employee whose fingerprints have been obtained by the institution pursuant to this Section. The Bureau of Criminal Identification and Information shall, upon request and after receipt of fingerprint cards and other identifying information as required by the bureau from the institution, make available to the institution all prior conviction information contained in the bureau’s criminal history record and identification files, which pertains to the applicant or prospective employee. In addition, when the institution of postsecondary education requests such criminal history record information, the bureau shall forward the fingerprints to the Federal Bureau of Investigation for a national criminal history check and make such conviction information available to the institution, which pertains to the applicant or prospective employee.

C. For each request for a criminal history records check, the institution shall include a statement signed by the applicant or prospective employee specifying his permission for such information to be released. The request shall be on a form prepared by the bureau and signed by a responsible officer or official of the institution making the request.

D. Any recipient of such information as provided in this Section shall maintain the confidentiality of such criminal history information in accordance with applicable federal or state law.

E. (1) (a) The costs of providing the information required under this Section shall be charged by the bureau, as specified in R.S. 15:587(B) to the institution for furnishing information contained in the bureau’s criminal history record and identification files, including any additional cost of providing the national criminal history records check, which pertains to the applicant or prospective employee.

(b) The institution may impose any or all of such fees or costs on the person seeking employment with the institution of postsecondary education.

(2) All fees collected by the bureau pursuant to this Section shall be deposited into the Criminal Identification and Information Fund pursuant to R.S. 15:598.

F. The provisions of this Section shall apply to all institutions which are part of the Louisiana State University System, the Southern University System, the University of Louisiana System, the Louisiana Community and Technical College System, and the Louisiana Association of Independent Colleges and Universities. (Acts 1997, No. 579, § 1; Acts 1999, No. 550, § 1; Acts 2003, No. 1052, § 1.)

2003 Amendments. — Acts 2003, No. 1052, § 1, effective August 15, 2003, in the section heading, substituted “Institutions of postsecondary education” for “Authority of university or college police officers”; in (A), substituted “Each institution of postsecondary education may require any applicant ... Bureau of Criminal Identification and Information” for “University and college police officers commissioned pursuant to R.S. 17:1805, after receipt of fingerprint cards or other identifying information from a prospective employee, may conduct criminal history background checks using prior conviction information in the bureau’s criminal history record and identification files, which pertains to an applicant or prospective employee of the university or college”; in (B), substituted “When a criminal history records check is requested pursuant to Subsection A of this Section, the institution ... to the applicant or prospective employee” for “University and college police officers may conduct these background checks immediately upon receipt of the fingerprint cards or other identifying information and shall not be required to pay a processing fee to the bureau”; redesignated existing provision (C) as (F) and rewrote (F) which read: “The provisions of this Section shall apply to all commissioned police officers who are employed by institutions which are members of the Louisiana State University System, the Southern University System, the University of Louisiana System, the Community and Technical Colleges System, and the Louisiana Association of Independent Colleges and Universities”; inserted (C) through (E).

1999 Amendments. — Acts 1999, No. 550, § 1, effective August 15, 1999, in (A), inserted “and college” following “University,” deleted “for the Louisiana State University System,” and substituted “university or college” for “Louisiana State University System” at the end; inserted “and college” following “University” in (B); and added (C).

§ 587.3. Volunteers and employees in youth-serving organizations; background information.

A. A religious, charitable, scientific, educational, athletic or youth-serving institution or organization may require any person, who applies to work with children as a volunteer or as a paid employee, to do one or more of the following:

(1) Agree to the release of all investigative records to such religious, charitable, scientific, educational, athletic, or youth-service institution or organization for examination for the purpose of verifying the accuracy of criminal violation information contained on an application to work for such institution or organization.

(2) Supply fingerprint samples and submit to a criminal history records check to be conducted by the Louisiana State Police.

(3) Attend a comprehensive youth protection training program which includes adult training on recognition, disclosure, reporting, and prevention of abuse and submit to character, employment, education, and reference checks.

B. Any person who is requested to comply with the requirements set forth in Subsection A, and refuses to do so, shall be prohibited from working with children as a volunteer or as a paid employee. (Acts 1999, No. 816, § 1.)

§ 587.4. Authority of municipal or parish fire department, a fire protection district, or a volunteer fire department; criminal history information.

A. (1) A municipal or parish fire department, a fire protection district, or a volunteer fire department, referred to in this Section as a “fire department”, may require any person who applies to work with a fire department as a paid employee or as a volunteer to supply fingerprint samples and submit to a criminal history records check to be conducted by the office of state police within the Department of Public Safety and Corrections.

(2) When a criminal history records check is requested pursuant to Paragraph (1) of this Subsection, the fire department shall be provided with state or national criminal history record information or both from the Louisiana Bureau of Criminal Identification and Information and the Federal Bureau of Investigation relative to any applicant seeking to work with a fire department as a paid employee or as a volunteer whose fingerprints have been obtained by the department pursuant to this Section. The Bureau of Criminal Identification and Information shall upon request and after receipt of fingerprint cards and other identifying information as required by the bureau from the fire department make available to the fire department the information contained in the bureau’s criminal history record and identification files, which pertains to the applicant. In addition, when the fire department requests national criminal history records checks, the bureau shall forward the fingerprints to the Federal Bureau of Investigation for a national criminal history records check.

B. A fee of twenty-six dollars shall be charged by the bureau for furnishing information contained in the bureau’s criminal history record and identification files, which pertains to the applicant. The additional cost of providing the national criminal history records check shall be charged by the bureau, and the fees shall be paid by the person seeking to work with a fire department.

C. Any person who is requested to comply with the requirements set forth in Subsection A and refuses to do so shall be prohibited from working with a fire department as a paid employee or as a volunteer. (Acts 2003, No. 735, § 1, eff. June 27, 2003.)

§ 588. Right of individual access.

The bureau shall adopt rules and regulations which provide a means for any individual, his authorized representative, or his attorney if he is physically incapable of appearing at the bureau, to view, obtain a certified copy, make notes, and administratively challenge the accuracy and contents of his personal criminal history information record and to seek corrections. The bureau may levy a reasonable fee of not less than ten dollars for this purpose, which fees shall be collected by the bureau, paid into the state treasury, and appropriated to the bureau, all in accordance with the provisions of R.S. 15:584, and shall be used by the bureau to supplement normal operating expenses and to expand the services which the bureau is required to furnish under the provisions of this Chapter. Any increase in such fee shall be adopted pursuant to R.S. 49:951 et seq. The authorization provided in this Section for an individual, his authorized representative, or his attorney to obtain a certified copy of his criminal history information record shall become effective only upon the adoption of rules by the department pursuant to the Administrative Procedure Act. (Acts 1981, No. 449, § 1, eff. July 1, 1981; Acts 1986, No. 869, § 1; Acts 1992, No. 984, § 5; Acts 2008, No. 642, § 1, eff. Aug. 15, 2008; Acts 2009, No. 116, § 1, eff. Aug. 15, 2009.)

2009 Amendments. — The 2009 amendment by No. 116 added “obtain a certified copy” in the first sentence; added the last sentence; and made a related change.

2008 Amendments. — Acts 2008, No. 642, § 1, effective August 15, 2008, substituted “his authorized representative, or his attorney” for “or his authorized representative.”

CROSS REFERENCES

Louisiana Law. — Portability of criminal history information for licensed child care facilities, see La. R.S. 15:587.1.1.

§ 589. Duty to maintain security.

The bureau shall adopt rules and regulations which shall establish necessary control over any data processing or telecommunication system, facilities and personnel recruitment and such processing or communication related assignment policies of the department as become necessary to ensure compliance with all applicable security standards at the state and national level for storage and transmission of criminal history record information. To the maximum extent feasible, the bureau shall regulate through the design, implementation, and operation of the criminal justice information system the privacy and security of information contained herein. (Acts 1981, No. 449, § 1, eff. July 1, 1981.)

§ 590. Obtaining and filing fingerprint and identification data.

The bureau shall obtain and file the name, fingerprints, description, photographs, and any other pertinent identifying data as the deputy secretary deems necessary, of any person who:

(1) Has been or is hereafter arrested, formally indicted, or taken into custody in this state;

(a) For any offense which is a felony and for certain misdemeanor offenses designated by the deputy secretary;

(b) For any violation of any ordinance which the bureau shall determine to be substantially related to or the equivalent of any offense described under state law as a felony offense; or

(c) For any other offense which the deputy secretary may designate.

(2) Is or becomes confined to any prison, penal institution, correctional facility, or institution for the criminally insane.

(3) After death, has become a human corpse which is unidentified or involved in any autopsy or inquest by a coroner.

(4) Is a fugitive from justice.

(5) Is or has been a habitual offender. (Acts 1981, No. 449, § 1, eff. July 1, 1981.)

CROSS REFERENCES

Louisiana Law. — Submission of information; statistics; data, see La. R.S. 15:591.

Identification Procedures, see La. Ch.C. Art. 818.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The Louisiana Criminal Justice Information System is a crminal justice agency within the contemplation of R.S. 15:581.10 and as such is entitled to receive information from the Bureau of Criminal Identification, OPINION No. 78-135, La. Atty. Gen. Op. No. 1978-135; 1978 La. AG LEXIS 757.

§ 591. Submission of information; statistics; data.

It shall be the obligation of every criminal justice agency to collect and submit the name, fingerprints, description, photographs, and other identifying data on persons lawfully arrested, indicted, or taken into custody in this state as required by the bureau with respect to all offenses described in R.S. 15:590. Upon notification, every criminal justice agency, coroner, correctional facility, prison, penal institution, institution for the criminally insane, or private criminal justice agency lawfully empowered to perform any arrest, detention, treatment, supervision, or any official function on behalf of the criminal justice system shall collect and report to the bureau in such manner as prescribed, any statistics, reports, lists of stolen property or fugitives, criminal history records, or any other information the deputy secretary may require under authority of any provision of this Chapter, rule, or regulation issued pursuant thereto. In addition, each coroner shall transmit to the bureau all statistics and information as prescribed regarding autopsies performed, inquests held, and verdicts rendered. (Acts 1981, No. 449, § 1, eff. July 1, 1981.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The Louisiana Criminal Justice Information System is a crminal justice agency within the contemplation of R.S. 15:581.10 and as such is entitled to receive information from the Bureau of Criminal Identification, OPINION No. 78-135, La. Atty. Gen. Op. No. 1978-135; 1978 La. AG LEXIS 757.

§ 592. Submission of fingerprints and identification data.

Each law enforcement agency empowered to arrest or take into custody any individual described in R.S. 15:590 shall obtain and forward to the bureau two sets of legible fingerprints and other identification data as required by the bureau within seventy-two hours after arrest and booking. However, this period may be extended to cover any intervening official holiday or weekend. (Acts 1981, No. 449, § 1, eff. July 1, 1981; Acts 1991, No. 106, § 1.)
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CRIMINAL LAW & PROCEDURE

• Sentencing

•• Guidelines

••• Adjustments & Enhancements

•••• Criminal History

••••• Three Strikes. — Defendant’s sentence of life imprisonment without parole under La. Rev. Stat. Ann. § 15:592, after committing her third offense, was unconstitutionally excessive because the sentence was not proportionate to her crime of selling one rock of cocaine; and the defendant, who was a young mother, did not have a violent history. State v. Stevenson, 757 So. 2d 872, 2000 La. App. LEXIS 681 (Mar. 15, 2000), writ denied by La. 2000-1061, 773 So. 2d 734, 2000 La. LEXIS 3177 (La. Nov. 17, 2000).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The Louisiana Criminal Justice Information System is a crminal justice agency within the contemplation of R.S. 15:581.10 and as such is entitled to receive information from the Bureau of Criminal Identification, OPINION No. 78-135, La. Atty. Gen. Op. No. 1978-135; 1978 La. AG LEXIS 757.

§ 593. Prohibition against destruction of records.

Notwithstanding the provisions of Articles 893 and 894 of the Code of Criminal Procedure and R.S. 40:983 and except in accordance with the provisions set forth in R.S. 44:9, no judge or other official shall order the expungement, alteration, or destruction of any record of the bureau or of any agency subject to reporting requirements of the bureau. (Acts 1981, No. 449, § 1, eff. July 1, 1981.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Once information contained on the green sheets (R-84 FBI disposition forms) is loaded on the Department of Public Safety computer, indexed and identified as to the submitting agency the green sheets may be destroyed., OPINION No. 78-1161, La. Atty. Gen. Op. No. 1978-1161; 1979 La. AG LEXIS 47.

Expungement of arrest and conviction records of a person convicted of a misdemeanor where the prosecution was dismissed pursuant to the provisions of Article 894 is prohibited., OPINION No. 85-171, La. Atty. Gen. Op. No. 1985-171; 1985 La. AG LEXIS 592.

§ 594. Access to records.

Each criminal justice agency subject to reporting requirements of the bureau shall, upon request by any authorized agent of the bureau, provide reasonable access to any record of such agency for the purpose of audit or to substantiate the accuracy of any record or statistics which the bureau is empowered to collect. (Acts 1981, No. 449, § 1, eff. July 1, 1981.)

§ 595. Duty to abide by regulations.

Each agency subject to reporting requirements of the bureau shall abide by all rules and regulations adopted by the bureau pursuant to its authority. (Acts 1981, No. 449, § 1, eff. July 1, 1981.)

§ 596. Penalties.

A. Any head of an agency subject to the provisions of this Chapter who, after written notification by an authorized representative of the bureau, shall neglect or refuse to make any report or to do any act required by any provision of this Chapter shall be deemed guilty of nonfeasance in office and shall be subject to removal or a fine of not less than two thousand dollars nor more than five thousand dollars for each offense, or both.

B. Any individual who shall acquire or distribute any criminal history record, pursuant to this Chapter and except as authorized by law and in accordance with applicable rules and regulations of the bureau, shall be fined not less than five hundred nor more than one thousand dollars, and may be imprisoned for not more than three months for each offense, or both.

C. Any individual who transmits false information, withholds information, or prevents the transmission of information shall be fined not less than five hundred nor more than one thousand dollars, and may be imprisoned for not more than five years with or without hard labor for each offense, or both.

D. In addition to any criminal penalties, the deputy secretary is empowered to make reasonable administrative sanctions as he deems appropriate against those agencies who fail to comply with the provisions of this Chapter. Such sanctions may include, but are not limited to, loss of access to equipment and files maintained by the bureau. (Acts 1981, No. 449, § 1, eff. July 1, 1981; Acts 1999, No. 816, § 1.)

1999 Amendments. — Acts 1999, No. 816, § 1, effective July 2, 1999, in (B), inserted “pursuant to this Chapter and” following “history record,” and substituted “three months” for “one year with or without hard labor.”

§ 597. Disposition reporting.

A disposition report of all arrests shall be submitted to the bureau within thirty days following the termination of a case by the entity responsible for the termination. (Acts 1991, No. 131, § 1.)

§ 598. Criminal Identification and Information Fund.

All fees imposed and collected pursuant to R.S. 15:587 or any other provision of law in this Chapter shall be forwarded upon receipt to the state treasurer for immediate deposit into the state treasury. After compliance with the requirements of Article VII, Section 9(B) of the Constitution of Louisiana relative to the Bond Security and Redemption Fund, and prior to monies being placed in the state general fund, an amount equal to that deposited as required in this Section shall be credited to a special fund hereby created in the state treasury designated as the Criminal Identification and Information Fund. All monies in this fund shall annually be appropriated by the legislature to the state police, may be withdrawn only pursuant to such appropriation, and shall be used solely and exclusively by the state police to assist in carrying out the provisions of this Chapter. Monies in the fund shall be invested by the state treasurer in the same manner as monies in the state general fund. Interest earned on the investment of monies shall be credited to this fund following compliance with the requirements of Article VII, Section 9(B) relative to the Bond Security and Redemption Fund. All unexpended and unencumbered monies in the fund at the end of each fiscal year shall remain in the fund. (Acts 2002, 1st Ex. Sess., No. 118, § 1, eff. April 23, 2002; Acts 2003, No. 735, § 1, eff. June 27, 2003; Acts 2003, No. 1052, § 1.)

2003 Amendments. — Acts 2003, No. 735, § 1, effective June 27, 2003, inserted “or any other provision of law in this Chapter” in the first sentence.

Acts 2003, No. 1052, § 1, effective August 15, 2003, added “or any other provisions of law in this Chapter,” to the first sentence.

CROSS REFERENCES

Louisiana Law. — Institutions of postsecondary education; criminal history information, see La. R.S. 15:587.2.

CHAPTER 6-A. DNA DETECTION OF SEXUAL AND VIOLENT OFFENDERS.
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§ 601. Short title.

This Chapter shall be known as the “DNA Detection of Sexual and Violent Offenders Act”. (Acts 1997, No. 737, § 1, eff. Sept. 1, 1999; H.C.R. No. 40, 1999 R.S., eff. June 21, 1999.)

CROSS REFERENCES

Louisiana Law. — Collection of forensic anthropology samples from unidentified human remains and missing persons, see La. R.S. 15:658.

TREATISES AND LAW REVIEWS

General Law Reviews. — Note: The Compulsory Extraction of Blood from Convicted Offenders and the Fourth Amendment. 70 Brooklyn L. Rev. 289 (2004).

Storing DNA Samples of Non-Convicted Persons & the Debate over DNA Database Expansion. 20 T.M. Cooley L. Rev. 509 9 (2003).

§ 602. Legislative findings and objectives.

The Louisiana Legislature finds and declares that DNA data banks are important tools in criminal investigations, in the exclusion of individuals who are the subject of criminal investigations or prosecutions, and in deterring and detecting recidivist acts. More than forty states have enacted laws requiring persons arrested for or convicted of certain crimes, especially sex offenses, to provide genetic samples for DNA profiling. Moreover, it is the policy of this state to assist federal, state, and local criminal justice and law enforcement agencies in the identification and detection of individuals in criminal investigations and in the identification of missing persons, to assist in the recovery or identification of human remains from disasters, and to assist with other humanitarian identification purposes. It is therefore in the best interest of the state to establish a DNA data base and a DNA data bank containing DNA samples submitted by individuals arrested, convicted, or presently incarcerated for felony sex offenses and other specified offenses. (Acts 1997, No. 737, § 1, eff. Sept. 1, 1999; H.C.R. No. 40, 1999 R.S., eff. June 21, 1999.)

§ 603. Definitions.

For purposes of this Chapter, the following terms shall have the following meanings:

(1) “CODIS” means Combined DNA Index System, the Federal Bureau of Investigation’s national DNA identification index system that allows the storage and exchange of DNA records submitted by state and local forensic DNA laboratories.

(2) “Criminal justice agency” means any criminal justice agency as defined in R.S. 15:576(3).

(3) “Deputy secretary” means the deputy secretary of the Department of Public Safety and Corrections, public safety services, or the commander of the Louisiana State Police.

(4) “DNA” means deoxyribonucleic acid, which is located in cells and provides an individual’s personal genetic blueprint and which encodes genetic information that is the basis of human heredity and forensic identification.

(5) “DNA record” means DNA identification information stored in the state DNA data base or the Combined DNA Index System for the purpose of generating investigative leads or supporting statistical interpretation of DNA test results. The DNA record is the result obtained from the DNA typing tests. The DNA record is comprised of the characteristics of a DNA sample which is of value in establishing the identity of individuals.

(6) “DNA sample” means a blood, tissue, or bodily fluid sample provided by any person with respect to offenses covered by this Chapter or submitted to the state police criminalistics laboratory pursuant to this Chapter for analysis or storage, or both.

(7) “FBI” means the Federal Bureau of Investigation.

(8) “Felony” means any crime for which an offender may be sentenced to death or imprisonment at hard labor.

(9) “Felony-grade delinquent act” means an offense that if committed by an adult, may be punished by death or by imprisonment at hard labor.

(10) “Other specified offense” means a commission of the following:

(a) A violation of R.S. 14:34.2 through 34.5.

(b) A violation of R.S. 14:35 through 37.

(c) A violation of R.S. 14:37.3.

(d) A violation of R.S. 14:38.

(e) A violation of R.S. 14:38.2.

(f) A violation of R.S. 14:40.2.

(g) A violation of R.S. 14:67.16.

(h) A violation of R.S. 14:80.1.

(i) A violation of R.S. 14:81.4.

(j) A violation of R.S. 14:82.

(k) A violation of R.S. 14:83 through 83.1.

(l) A violation of R.S. 14:83.3 through 83.4.

(m) A violation of R.S. 14:85.

(n) A violation of R.S. 14:92.

(o) A violation of R.S. 14:107.2.

(p) A violation of R.S. 14:284.

(q) A violation of R.S. 14:329.2.

(11) “State police” means the office of state police or the state police criminalistics laboratory. (Acts 1997, No. 737, § 1, eff. Sept. 1, 1999; H.C.R. No. 40, 1999 R.S., eff. June 21, 1999; Acts 2003, No. 487, § 1, eff. June 20, 2003; Acts 2010, No. 209, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 209 added (10)(g), (10)(i), (10)(n), (10)(o) and (10)(q); and redesignated former (10)(g) as (10)(h), former (10)(h) through (10)(k) as (10)(j) through (10)(m) and former (10)(l) as (10)(p).

2003 Amendments. — Acts 2003, No. 487, § 1, effective June 20, 2003, added (10)(e) through (10)(l); rewrote (8), which read: “‘Felony sex offense’ means a felony offense or an attempt to commit a felony offense in violation of R.S. 14:42 through 43.5 or R.S. 14:8078 through 81.2”; rewrote (9), which read: “‘Fund’ means the DNA Detection Fund established in this Chapter”; substituted “14.34.2 through 34.5” for “14:30 through 32.7” in (10)(a); substituted “14.35 through 37” for “14.34 through 38.2” in (10)(b); substituted “14:37.3” for “14.40.1 through 40.2” in (10)(c); substituted “14:38” for “14:44 through 45” in (10)(d).

CROSS REFERENCES

Louisiana Law. — Drawing or taking of DNA samples, see La. R.S. 15:609.

Additional requirements of peace officers, see La. R.S. 40:2405.4.

§ 604. Powers and duties of state police.

In addition to any other powers and duties conferred in this Chapter, the state police shall:

(1) Be responsible for the policy management and administration of the state DNA identification record system to support law enforcement agencies and other criminal justice agencies.

(2) Promulgate rules and regulations to carry out the provisions of this Chapter.

(3) Provide for liaison with the FBI and other criminal justice agencies in regard to the state’s participation in CODIS or in any DNA data base designated by the state police. (Acts 1997, No. 737, § 1, eff. Sept. 1, 1999; H.C.R. No. 40, 1999 R.S., eff. June 21, 1999.)

§ 605. State DNA data base.

There is hereby established the state DNA data base. It shall be administered by the state police and provide DNA records to the FBI for storage and maintenance by CODIS. The state DNA data base shall have the capability provided by computer software and procedures administered by the state police to store and maintain DNA records related to:

(1) Forensic casework.

(2) Offenders required to provide a DNA sample under this Chapter.

(3) Anonymous DNA records used for research or quality control. (Acts 1997, No. 737, § 1, eff. Sept. 1, 1999; H.C.R. No. 40, 1999 R.S., eff. June 21, 1999.)

CROSS REFERENCES

Louisiana Law. — Application for DNA testing, see La. C.Cr.P. Art. 926.1.

§ 606. State DNA data bank.

There is hereby established the state DNA data bank. It shall serve as the repository of DNA samples collected under this Chapter. (Acts 1997, No. 737, § 1, eff. Sept. 1, 1999; H.C.R. No. 40, 1999 R.S., eff. June 21, 1999.)

§ 607. State police recommendation of additional offenses.

The state police may recommend to the legislature that it enact legislation for the inclusion of additional offenses for which DNA samples shall be taken and otherwise subjected to the provisions of this Chapter. In determining whether to recommend additional offenses, the state police shall consider those offenses for which DNA testing will have a substantial impact on the detection and identification of sex offenders and violent offenders. (Acts 1997, No. 737, § 1, eff. Sept. 1, 1999; H.C.R. No. 40, 1999 R.S., eff. June 21, 1999.)

TREATISES AND LAW REVIEWS

General Law Reviews. — Independent Article: Is Obtaining an Arrestee’s DNA a Valid Special Needs Search Under the Fourth Amendment? What Should (and Will) the Supreme Court Do?. 33 J.L. Med. & Ethics 102 (Spring 2005).

§ 608. Procedural compatibility with FBI.

The DNA identification system as established by the state police shall be compatible with the procedures specified by the FBI, including use of comparable test procedures, laboratory equipment, supplies, and computer software. (Acts 1997, No. 737, § 1, eff. Sept. 1, 1999; H.C.R. No. 40, 1999 R.S., eff. June 21, 1999.)

§ 609. Drawing or taking of DNA samples.

A. (1) A person who is arrested for a felony or other specified offense, including an attempt, conspiracy, criminal solicitation, or accessory after the fact of such offenses on or after September 1, 1999, shall have a DNA sample drawn or taken at the same time he is fingerprinted pursuant to the booking procedure.

(2) For purposes of this Chapter, a juvenile who is arrested for an offense covered by this Chapter or adjudicated delinquent for the commission of a felony-grade delinquent act, including an attempt, conspiracy, criminal solicitation, or accessory after the fact of a felony-grade delinquent act shall be considered a person who is arrested for a felony or other specified offense.

B. (1) Any person who is convicted or enters into a plea agreement resulting in a conviction on or after September 1, 1999, for a felony or other specified offense, including an attempt, conspiracy, criminal solicitation, or accessory after the fact for such offenses committed prior to that date shall have a DNA sample drawn or taken as follows:

(a) A person who is sentenced to a term of confinement for an offense covered by this Chapter shall have a DNA sample drawn or taken upon intake to a prison, jail, or any other detention facility or institution. If the person is already confined at the time of sentencing, the person shall have a DNA sample drawn or taken immediately after the sentencing.

(b) A person who is convicted or enters into a plea agreement resulting in a conviction for an offense covered by this Chapter shall have a DNA sample drawn or taken as a condition of any sentence that will not involve an intake into a prison, jail, or any other detention facility or institution.

(c) Under no circumstances shall a person who is convicted or enters into a plea agreement resulting in a conviction for an offense covered by this Chapter be released in any manner after such disposition unless and until a DNA sample has been withdrawn or taken.

(2) For purposes of this Chapter, a juvenile who is arrested for an offense covered by this Chapter or adjudicated delinquent for the commission of a felony-grade delinquent act, including an attempt, conspiracy, criminal solicitation, or accessory after fact for such offenses shall be considered a person who is convicted for a felony or other specified offense.

C. A person who has been convicted or enters into a plea agreement resulting in a conviction for a felony or other specified offense before September 1, 1999, including an attempt, conspiracy, criminal solicitation, or accessory after the fact for such offenses and who is still serving a term of confinement in connection therewith on that date shall not be released in any manner prior to the expiration of his maximum term of confinement unless and until a DNA sample has been withdrawn or taken.

D. All DNA samples taken pursuant to this Chapter shall be taken in accordance with regulations promulgated by the state police.

E. As used in this Section, the term “released” means any release, parole, furlough, work release, prerelease, or release in any other manner from a prison, jail, juvenile detention facility, or any other place of confinement.

F. (1) Any person who is serving a term of confinement for the conviction of a felony or other specified crime, including an attempt, conspiracy, criminal solicitation, or accessory after the fact for such offenses and is accepted by the state from another state under any interstate compact, or under any other reciprocal agreement with any county, state, or federal agency, or any other provision of law to continue his confinement shall have a DNA sample drawn or taken upon intake to a prison, jail, or any other detention facility or institution of the state.

(2) Any person who has been convicted of a felony or other specified crime, including an attempt, conspiracy, criminal solicitation, or accessory after the fact for such offenses and has been accepted to the state from another state under a condition of active supervision, shall have a DNA sample drawn or taken within three days after he has reported to the office of probation and parole which will be providing active supervision.

G. A DNA sample shall be withdrawn from the body of any person who dies as a result of being a victim of a crime of violence, as defined in R.S. 14:2(B).

H. The detention, arrest, or conviction of a person based upon a database match or database information is not invalidated if it is determined that the sample was obtained or placed in the database by mistake.

I. Duly authorized law enforcement and corrections personnel may employ reasonable force in cases where an individual refuses to provide a DNA sample required under this Section and no such employee shall be civilly or criminally liable for the use of such reasonable force.

J. When a DNA sample is not drawn or taken pursuant to this Section, or when a DNA sample is taken or drawn pursuant to this Section and is destroyed, tainted, or fails to generate a full DNA profile during analysis, the court may order the person to produce a DNA sample on an ex parte motion of any of the following:

(1) A law enforcement agency who investigated the person which resulted in the arrest for a felony or other specified offense, as defined in R.S. 15:603(10), including an attempt, conspiracy, criminal solicitation, or accessory after the fact of such offenses.

(2) The warden or the administrator of the booking facility or correctional facility where the person was booked or incarcerated.

(3) The district attorney or attorney general assigned to prosecute the case for which a DNA sample was authorized under this Section. (Acts 1997, No. 737, § 1, eff. Sept. 1, 1999; H.C.R. No. 40, 1999 R.S., eff. June 21, 1999; Acts 2003, No. 487, § 1, eff. June 20, 2003; Acts 2009, No. 9, § 1, eff. Aug. 15, 2009; Acts 2010, No. 213, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 213 added (J).

2009 Amendments. — The 2009 amendment by No. 9 added “or taken” throughout (B)(1) and (C).

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “R.S. 14:2(B)” for “R.S. 14:2(13)” in (G), as amended by Acts 2006, No. 72, § 1.

2003 Amendments. — Acts 2003, No. 487, § 1, effective June 20, 2003, redesignated (A) as (A)(1); added (A)(2); redesignated (B) as (B)(1), the former (B)(1) as (B)(1)(a), the former (B)(2) as (B)(1)(b), the former (B)(3) as (B)(1)(c); added (B)(2); added (F) through (I); substituted “arrested for a felony or other specified offense, including an attempt, conspiracy, criminal solicitation, or accessory after the fact of such offenses on or after September” for “arrested for a felony sex offense or other specified offense on or after September” in (A)(1); substituted “for a felony or other specified offense, including an attempt, conspiracy, criminal solicitation, or accessory after the fact of such offenses committed” for “for a felony sex offense or other specified offense committed” in (B)(1); substituted “conviction for a felony or other specified offense before September 1, 1999, including an attempt, conspiracy, criminal solicitation, or accessory after the fact for such offenses, and who” for “conviction for a felony sex offense or other specified offense before September 1, 1999, and who” in (C).

TREATISES AND LAW REVIEWS

General Law Reviews. — Recent Case: Constitutional Law — Fourth Amendment — Ninth Circuit Upholds Collection of DNA from Parolees.—United States v. Kincade, 379 F.3d 813 (9th Cir. 2004) (en banc). 118 Harv. L. Rev. 818 (2004).

Article: The Supreme Court’s Primary Purpose Test: A Roadblock to the National Law Enforcement DNA Database. 83 Neb. L. Rev. 1 (2004).

Article — Part I: Is Obtaining an Arrestee’s DNA a Valid Special Needs Search Under the Fourth Amendment? What Should (and Will) the Supreme Court Do?. 34 J.L. Med. & Ethics 165 (2006).

Storing DNA Samples of Non-Convicted Persons & the Debate over DNA Database Expansion. 20 T.M. Cooley L. Rev. 509 9 (2003).

Independent Article: Is Obtaining an Arrestee’s DNA a Valid Special Needs Search Under the Fourth Amendment? What Should (and Will) the Supreme Court Do?. 33 J.L. Med. & Ethics 102 (Spring 2005).

§ 610. Procedures for withdrawal, collection, and transmission of DNA samples.

A. Each DNA sample required to be drawn or taken under this Chapter from persons who are arrested, incarcerated, or confined shall be drawn or taken at the place of booking, incarceration, or confinement. DNA samples from persons who are not ordered or sentenced to a term of confinement shall be drawn or taken at a prison, jail unit, juvenile facility, or other facility to be specified by the court. Only those individuals qualified to draw or take DNA samples in a medically approved manner shall draw or take a DNA sample to be submitted for DNA analysis. The DNA sample and a set of fingerprints taken upon booking shall be delivered to the state police in accordance with state police rules and regulations.

B. A person authorized to draw or take DNA samples under this Chapter shall not be criminally liable for withdrawing or taking a DNA sample and transmitting test results pursuant to this Chapter if he performed these activities in good faith and shall not be civilly liable for such activities when he acted in a reasonable manner according to generally accepted medical and other professional practices. (Acts 1997, No. 737, § 1, eff. Sept. 1, 1999; H.C.R. No. 40, 1999 R.S., eff. June 21, 1999; Acts 2009, No. 9, § 1, eff. Aug. 15, 2009.)

2009 Amendments. — The 2009 amendment by No. 9 added “or taken” twice in the first sentence of (A); and added “or taking” in the first sentence of (B).

§ 611. Procedures for conduct, disposition, and use of DNA analysis.

A. The state police shall prescribe procedures to be used in the collection, submission, identification, analysis, storage, and disposition of DNA samples and typing results of DNA samples submitted pursuant to this Chapter. The DNA sample typing results shall be stored in the state DNA data base and records of testing shall be retained on file with the state police.

B. The state police may contract with third parties to effectuate the purposes of this Chapter.

C. Except as otherwise provided in R.S. 15:612(C), the tests to be performed on each DNA sample shall be used only for law enforcement identification purposes or to assist in the recovery or identification of human remains from disasters or for other humanitarian identification purposes, including identification of missing persons.

D. Any other party contracting to carry out the functions of this Chapter shall be subject to the same restrictions and requirements of this Chapter, insofar as applicable, as apply to the state police, and subject to any additional restrictions imposed by the state police. (Acts 1997, No. 737, § 1, eff. Sept. 1, 1999; H.C.R. No. 40, 1999 R.S., eff. June 21, 1999.)

§ 612. DNA data base exchange.

A. The state police shall receive, store, and perform analysis on DNA samples or contract for DNA typing analysis with a qualified DNA laboratory that meets the guidelines as established by the state police, and shall classify and file the DNA record of identification characteristic profiles of DNA samples submitted under this Chapter and make such information available as provided in this Section. The state police may enter a contract for the storage of DNA typing analysis and for DNA typing analysis with a qualified DNA laboratory that meets guidelines as established by the state police. The results of the DNA profile of individuals in the state DNA data base shall be made available:

(1) To criminal justice agencies or approved crime laboratories which serve these agencies.

(2) Upon written or electronic request and in furtherance of an official investigation of a criminal offense or offender or suspected offender.

B. The state police shall adopt guidelines governing the methods of obtaining information from the state DNA data base and procedures for verification of the identity and authority of the requestor.

C. The state police may create a separate population data base comprised of DNA samples obtained under this Chapter after all personal identification is removed. The state police may share or disseminate the population data base with other criminal justice agencies or crime laboratories that serve to assist the state police with statistical data bases. The population data base may be made available to and searched by other agencies participating in the CODIS system. (Acts 1997, No. 737, § 1, eff. Sept. 1, 1999; H.C.R. No. 40, 1999 R.S., eff. June 21, 1999.)

CROSS REFERENCES

Louisiana Law. — Procedures for conduct, disposition, and use of DNA analysis, see La. R.S. 15:611.

§ 613. Cancellation of authority to access or exchange DNA records.

The state police, for good cause shown, may revoke or suspend the right of a forensic DNA laboratory within this state to access or exchange DNA identification records with criminal justice agencies. (Acts 1997, No. 737, § 1, eff. Sept. 1, 1999; H.C.R. No. 40, 1999 R.S., eff. June 21, 1999.)

TREATISES AND LAW REVIEWS

General Law Reviews. — Independent Article: Is Obtaining an Arrestee’s DNA a Valid Special Needs Search Under the Fourth Amendment? What Should (and Will) the Supreme Court Do?. 33 J.L. Med. & Ethics 102 (Spring 2005).

§ 614. Removal of records.

A. A person whose DNA record or profile has been included in the data base or data bank pursuant to this Chapter may request that his record or profile be removed on the following grounds:

(1) The arrest on which the authority for including his DNA record or profile was based does not result in a conviction or plea agreement resulting in a conviction.

(2) The conviction on which the authority for including his DNA record or profile was based has been reversed and the case dismissed.

B. The state police shall remove all records and identifiable information in the data base or data bank pertaining to the person and destroy all samples from the person upon receipt of a written request for the removal of the record and a certified court order of expungement properly obtained pursuant to the provisions of R.S. 44:9. (Acts 1997, No. 737, § 1, eff. Sept. 1, 1999; H.C.R. No. 40, 1999 R.S., eff. June 21, 1999.)

CROSS REFERENCES

Louisiana Law. — Application for DNA testing, see La. C.Cr.P. Art. 926.1.

§ 615. [Repealed.]

Repealed by Acts 2003, No. 487, § 3, effective June 20, 2003.

§ 616. Confidentiality of records.

Unless otherwise provided, all DNA profiles and samples submitted to the state police pursuant to this Chapter shall be confidential. (Acts 1997, No. 737, § 1, eff. Sept. 1, 1999; H.C.R. No. 40, 1999 R.S., eff. June 21, 1999.)

§ 617. Disclosure prohibited.

A. Any person, by virtue of employment or official position, or any person contracting to carry out any functions under this Chapter, including any officer, employee, or agent of such contractor, who has possession of or access to individually identifiable DNA information contained in the state DNA data base or in the state DNA data bank shall not disclose it in any manner to any person or agency not authorized to receive it knowing that such person or agency is not authorized to receive it.

B. No person shall obtain individually identifiable DNA information from the state DNA data base or the state DNA data bank without authorization to do so. (Acts 1997, No. 737, § 1, eff. Sept. 1, 1999; H.C.R. No. 40, 1999 R.S., eff. June 21, 1999.)

CROSS REFERENCES

Louisiana Law. — Criminal penalties, see La. R.S. 15:618.

TREATISES AND LAW REVIEWS

General Law Reviews. — Independent Article: Is Obtaining an Arrestee’s DNA a Valid Special Needs Search Under the Fourth Amendment? What Should (and Will) the Supreme Court Do?. 33 J.L. Med. & Ethics 102 (Spring 2005).

§ 618. Criminal penalties.

A. Any person who violates R.S. 15:617(A) shall be fined not more than five hundred dollars or imprisoned with or without hard labor for not more than six months, or both.

B. Any person who knowingly violates R.S. 15:617(B) shall be fined not more than five hundred dollars or imprisoned with or without hard labor for not more than six months, or both.

C. Any person who tampers or attempts to tamper with any sample of blood, tissue, or other bodily fluids or the collection container without lawful authority shall be fined not more than five hundred dollars or imprisoned with or without hard labor for not more than six months, or both. (Acts 1997, No. 737, § 1, eff. Sept. 1, 1999; H.C.R. No. 40, 1999 R.S., eff. June 21, 1999.)

§ 619. [Repealed.]

Repealed by Acts 2003, No. 487, § 3, effective June 20, 2003.

§ 620. Authority of law enforcement officers.

Nothing in this Chapter shall limit or abrogate any existing authority of law enforcement officers to take, maintain, store, and utilize DNA samples for law enforcement purposes. (Acts 1997, No. 737, § 1, eff. Sept. 1, 1999; H.C.R. No. 40, 1999 R.S., eff. June 21, 1999.)

§ 621. Prohibition on destruction of evidence; certain cases.

A. Prior to December 31, 2012, no criminal justice agency or clerk of court shall destroy any biological evidence in its possession in relation to the investigation, prosecution, or adjudication of any of the following enumerated offenses or attempts to commit any of these offenses: homicide (R.S. 14:29), rape (R.S. 14:41), and armed robbery (R.S. 14:64).

B. The provisions of this Section shall apply only in cases in which an offender has been convicted at trial or has entered a guilty plea pursuant to North Carolina v. Alford, 400 U.S. 25 (1970), and the offender is in the custody of the Department of Public Safety and Corrections.

C. Nothing in this Section should preclude any criminal justice agency or clerk of court from removing parts containing biological evidence from large items of evidence and retaining only the parts containing biological evidence.

D. Failure by any criminal justice agency or clerk of court to comply with the provisions of this Section shall be governed by Code of Criminal Procedure Article 926.1(H)(6).

E. As used in this Section:

(1) “Biological evidence” means the contents of a sexual assault examination kit or any item that contains blood, semen, hair, saliva, skin tissue, fingerprints, or other identifiable human biological material that may reasonably be used to incriminate or exculpate any person in the criminal investigation, whether that material is catalogued separately on a slide or swab, in a test tube, or some other similar method, or is present on clothing, ligatures, bedding, other household materials, drinking cups, cigarettes, or any other item of evidence, including those that are alleged to have been touched or worn by the perpetrator of the offense. Work product generated during DNA analysis shall not be considered biological evidence with the exception of the extracted DNA when the original biological evidence is consumed during analysis. In this event, the extracted DNA shall be retained.

(2) “Criminal justice agency” means any criminal justice agency as defined in R.S. 15:576(3). (Acts 2011, No. 250, § 1, eff. July 1, 2011.)

CROSS REFERENCES

Louisiana Law. — Application for DNA testing, see La. C.Cr.P. Art. 926.1.

CHAPTER 6-B. REGISTRY OF VIOLENT OFFENSES AGAINST PEACE OFFICERS.

Section

641. Short title.

642. Definitions.

643. Registration of offenders who commit violent offenses against peace officers.

644. Transmission of information to the bureau.

645. Central registry.

646. Failure to register; penalties.

647. Limitation of liability.

Editor’s Notes. — Acts 2005, No. 163, § 1, effective June 28, 2005, enacted Chapter 6-B of Title 15, comprised of R.S. 15:641 through 647.

Acts 2005, No. 163, § 2, provides that the provisions of this Act shall apply to offenses committed on or after June 28, 2005.

§ 641. Short title.

This Chapter may be referred to and may be cited as “The Trey Hutchison Act”. (Acts 2005, No. 163, § 1, eff. June 28, 2005.)

Editor’s Notes. — Acts 2005, No. 163, § 1, effective June 28, 2005, enacted Chapter 6-B of Title 15, comprised of 15:641 through 647.

Acts 2005, No. 163, § 2, provides that the provisions of this Act shall apply to offenses committed on or after June 28, 2005.

§ 642. Definitions.

For the purposes of this Chapter, the following words have the following meanings ascribed to them:

(1) “Bureau” means the Louisiana Bureau of Criminal Identification and Information as established in Chapter 6 of this Title.

(2) “Offense against a peace officer” means any of the following:

(a) Disarming of a peace officer.

(b) Aggravated assault upon a peace officer with a firearm.

(c) Any of the following criminal offenses when the peace officer is engaged in the performance of his lawful duties, or when the specific intent to commit the offense is directly related to the victim’s status as a peace officer:

(i) Solicitation for murder;

(ii) First degree murder;

(iii) Second degree murder;

(iv) Manslaughter;

(v) Aggravated battery;

(vi) Second degree battery;

(vii) Aggravated second degree battery;

(viii) Second degree kidnapping;

(ix) Simple kidnapping;

(x) Extortion;

(xi) Assault by drive-by shooting;

(xii) Illegal use of weapons or dangerous instrumentalities;

(xiii) Terrorism;

(xiv) Aggravated assault with a firearm.

(d) A conviction for the offense under the laws of another state or federal law which is equivalent to an offense provided for in this Section.

(3) “Peace officer” means any peace officer, as defined in R.S. 40:2402, and includes any constable, marshal, deputy marshal, sheriff, deputy sheriff, commissioned police officer, commissioned wildlife enforcement agent, and federal law enforcement officer. (Acts 2005, No. 163, § 1, eff. June 28, 2005.)

LSLI 2005 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated (A)-(C), as enacted by Acts 2005, No. 163, § 1, as (1)-(3) and made related changes throughout. In addition, the LSLI made several stylistic changes.

CROSS REFERENCES

Louisiana Law. — Registration of offenders who commit violent offenses against peace officers, see La. R.S. 15:643.

§ 643. Registration of offenders who commit violent offenses against peace officers.

A. Any adult residing in this state who has pled guilty to, has been convicted of, or where adjudication has been deferred or withheld for the perpetration or attempted perpetration of any offense against a peace officer as defined in R.S. 15:642 shall register within ten days of establishing residence in Louisiana, or if a current resident, within ten days after release from confinement with the sheriff of the parish of the person’s residence and with the chief of police if the address of the residence is located in an incorporated area which has a police department. If the adult resides in a municipality with a population in excess of three hundred thousand persons, he shall register with the police department of his municipality of residence.

B. Any person required to register pursuant to this Section shall provide the law enforcement agency as required by Subsection A of this Section with his name, address of offender’s place of residence upon release from confinement, date of birth, social security number, any aliases used by the offender, crime for which the offender was convicted which gave rise to the requirement to register under the provisions of this Section, and date and place of conviction. The sheriff of every parish and the chief of police of each municipality shall also record the fingerprints of all persons who register with those law enforcement agencies in accordance with this Section.

C. The law enforcement agency that receives information in accordance with the provisions of this Section shall forward such information to the bureau for inclusion in a central registry as provided in R.S. 15:645 within five days of receiving such information.

D. Any person required to register pursuant to this Section shall maintain his registration for a period of ten years. (Acts 2005, No. 163, § 1, eff. June 28, 2005; Acts 2011, 1st Ex. Sess., No. 18, § 1, eff. June 12, 2011.)

2011 1st Extraordinary Session Amendments. — The 2011 amendment by No. 18 substituted “a municipality with a population in excess of three hundred thousand persons” for “a parish with a population in excess of four hundred fifty thousand according to the latest federal decennial census” in (A).

LSLI 2005 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “that” for “who” in (C), as enacted by Acts 2005, No. 163, § 1.

§ 644. Transmission of information to the bureau.

When a person who is required to register under the provisions of this Chapter is released from prison, or placed under parole, supervised release, or probation, the Department of Public Safety and Corrections shall inform the person of the duty to register and shall obtain the information required for such registration and within five days of obtaining the necessary information, shall transmit this information to the bureau for inclusion in a central registry as provided in R.S. 15:645. The department shall also record the fingerprints of the person if they have not already been obtained. (Acts 2005, No. 163, § 1, eff. June 28, 2005.)

§ 645. Central registry.

A. The bureau shall establish and maintain a central registry to collect and disseminate information regarding those offenders who are required to register in accordance with this Chapter. The bureau shall provide the information to all law enforcement agencies in this state who request such information in an effort to assist in the prevention of violence and protection of peace officers.

B. Once each year, the bureau shall mail a non-forwardable verification form, not less than five days prior to the anniversary of the date of the offender’s initial registration, to the last reported address of each person subject to the provisions of this Section. The person subject to registration shall mail the verification to the bureau within ten days of receipt of the verification form. If the bureau does not receive the verification form within thirty days, the bureau shall immediately notify the sheriff of the parish in which the person’s last reported address of residence is located, or in the case of a person residing in a municipality with a population in excess of three hundred thousand persons, the police department of his municipality of residence. (Acts 2005, No. 163, § 1, eff. June 28, 2005; Acts 2011, 1st Ex. Sess., No. 18, § 1, eff. June 12, 2011.)

2011 1st Extraordinary Session Amendments. — The 2011 amendment by No. 18 substituted “a municipality with a population in excess of three hundred thousand persons” for “a parish with a population in excess of four hundred fifty thousand according to the latest federal decennial census” in (B).

CROSS REFERENCES

Louisiana Law. — Registration of offenders who commit violent offenses against peace officers, see La. R.S. 15:643.

Transmission of information to the bureau, see La. R.S. 15:644.

§ 646. Failure to register; penalties.

A person who fails to register as required by this Chapter shall be fined not more than five hundred dollars, imprisoned for not less than thirty days nor more than ninety days, or both. (Acts 2005, No. 163, § 1, eff. June 28, 2005.)

§ 647. Limitation of liability.

No person shall have a cause of action against a law enforcement agency or an employee thereof for any loss or damage caused by any act or omission resulting from the implementation of the provisions of this Chapter. This limitation shall not apply to any loss or damage caused by the willful and wanton act or gross negligence of the agency or employee. (Acts 2005, No. 163, § 1, eff. June 28, 2005.)

CHAPTER 6-C. LOUISIANA REPOSITORY FOR UNIDENTIFIED AND MISSING PERSONS INFORMATION PROGRAM.

Section

651. Short title.

652. Legislative findings and objectives.

653. Definitions.

654. Powers and duties of the F.A.C.E.S. Laboratory.

655. Louisiana Repository for Unidentified and Missing Persons Information Program.

656. F.A.C.E.S. Laboratory recommendations.

657. Applicability of Chapter.

658. Collection of forensic anthropology samples from unidentified human remains and missing persons.

659. Procedures for conduct, disposition, and use of forensic anthropological analysis.

660. Confidentiality of records.

661. Disclosure prohibited.

662. Criminal penalties.

Editor’s Notes. — Acts 2006, No. 227, § 1, effective August 15, 2006, enacted Chapter 6-C of Title 15, comprised of R.S. 15:651 through 662.

§ 651. Short title.

This Chapter shall be known as the “Louisiana Repository for Unidentified and Missing Persons Information Program”. (Acts 2006, No. 227, § 1, eff. Aug. 15, 2006.)

Editor’s Notes. — Acts 2006, No. 227, § 1, effective August 15, 2006, enacted Chapter 6-C of Title 15, comprised of R.S. 15:651 through 662.

§ 652. Legislative findings and objectives.

The Legislature of Louisiana finds and declares that forensic anthropology combined with DNA data banks are important tools in criminal investigations and in the identification of unidentified human remains. It is the policy of this state to assist federal, state, and local criminal justice and law enforcement agencies in the identification and detection of individuals in criminal investigations and in the identification of missing persons, to assist in the recovery or identification of human remains from disasters, and to assist with other humanitarian identification purposes. It is therefore in the best interest of the state to establish a Louisiana Repository for Unidentified and Missing Persons Information Program to be used in conjunction with a DNA database and forensic anthropology to assist federal, state, and local criminal justice and law enforcement agencies in the identification and detection of individuals in criminal investigations and in the identification of missing persons, to assist in the recovery or identification of human remains from disasters, and to assist with other humanitarian identification purposes. (Acts 2006, No. 227, § 1, eff. Aug. 15, 2006.)

§ 653. Definitions.

For purposes of this Chapter, the following terms shall have the following meanings:

(1) “CODIS” means the Combined DNA Index System, the Federal Bureau of Investigation’s national DNA identification index system that allows the storage and exchange of DNA records of missing persons submitted by state and local forensic DNA laboratories.

(2) “Criminal justice agency” means any criminal justice agency as defined in R.S. 15:576(3).

(3) “DNA” means deoxyribonucleic acid, which is located in cells and provides an individual’s personal genetic blueprint and which encodes genetic information that is the basis of human heredity and forensic identification.

(4) “DNA record” means DNA identification information stored in the state DNA database or the Combined DNA Index System for missing persons for the purpose of generating investigative leads or supporting statistical interpretation of DNA test results. The DNA record is the result obtained from the DNA typing tests. The DNA record is comprised of the characteristics of a DNA sample which is of value in establishing the identity of individuals.

(5) “DNA sample” means a blood, bone, tissue, or bodily fluid sample provided as a result of the location of unidentified human remains submitted to the LSU Forensic Anthropology Computer Enhancement Services (F.A.C.E.S.) Laboratory or as a result of the collection of said samples from family members of missing persons pursuant to this Chapter for analysis or storage, or both.

(6) “F.A.C.E.S. Laboratory” means the Forensic Anthropology and Computer Enhancement Services Laboratory located within the Department of Geography and Anthropology at Louisiana State University and Agricultural and Mechanical College in Baton Rouge, Louisiana.

(7) “FBI” means the Federal Bureau of Investigation.

(8) “Forensic anthropology” means the use of human remains to establish an identification based on the anthropological profile which includes age range, sex, ancestry, and other identifying characteristics.

(9) “Missing person” means any Louisiana resident who has been reported missing to local or state law enforcement agencies.

(10) “Unidentified human remains” means any human body or portion of a human body where the identity is unknown. A “body” refers to both skeletal and/or soft tissue remains of a human. (Acts 2006, No. 227, § 1, eff. Aug. 15, 2006.)

§ 654. Powers and duties of the F.A.C.E.S. Laboratory.

In addition to any other powers and duties conferred by this Chapter, the F.A.C.E.S. Laboratory shall:

(1) Be responsible for the policy management and administration of the Louisiana Repository for Unidentified and Missing Persons Information Program to support law enforcement agencies and other criminal justice agencies.

(2) Serve as the central repository for all unidentified human remains information and all missing persons data collected pursuant to this Chapter. (Acts 2006, No. 227, § 1, eff. Aug. 15, 2006.)

§ 655. Louisiana Repository for Unidentified and Missing Persons Information Program.

A. There is hereby established the Louisiana Repository for Unidentified and Missing Persons Information Program which shall be administered by the F.A.C.E.S. Laboratory.

B. The Louisiana Repository for Unidentified and Missing Persons Information Program shall have the capability to store and maintain forensic anthropological and DNA records related to all of the following:

(1) Unidentified human remains.

(2) Missing persons.

(3) Anonymous DNA records used for research or quality control.

C. The data stored and maintained as provided in Subsection B of this Section shall comprise the state forensic anthropology database which shall be a part of the Louisiana Repository for Unidentified and Missing Persons Information Program. (Acts 2006, No. 227, § 1, eff. Aug. 15, 2006.)

§ 656. F.A.C.E.S. Laboratory recommendations.

The F.A.C.E.S. Laboratory may recommend proposed legislation to the legislature regarding the collection and regulation of unidentified and missing persons information. In determining the need for any such recommendations, the F.A.C.E.S. Laboratory shall consider any provisions of forensic anthropological testing that may have a substantial impact on the detection and identification of unidentified human remains. (Acts 2006, No. 227, § 1, eff. Aug. 15, 2006.)

§ 657. Applicability of Chapter.

The provisions of this Chapter regarding the Louisiana Repository for Unidentified and Missing Persons Information Program administered by the F.A.C.E.S. Laboratory shall not be applicable to those unidentified human remains found within the state resulting from a mass disaster or mass fatality. However, in the event a mass disaster or mass fatality occurs within the state, the F.A.C.E.S. Laboratory shall be consulted and work in conjunction with other state agencies and any appropriate federal agencies responding to said mass disaster or mass fatality for the identification of any unidentified human remains resulting from said mass disaster or mass fatality. (Acts 2006, No. 227, § 1, eff. Aug. 15, 2006.)

§ 658. Collection of forensic anthropology samples from unidentified human remains and missing persons.

A. Any law enforcement agency or other criminal justice agency located within the state shall submit all unidentified human remains found within the state to the F.A.C.E.S. Laboratory after reasonable efforts to identify the person have failed.

B. The F.A.C.E.S. Laboratory personnel shall collect DNA samples from all available unidentified remains submitted to the laboratory. Working with state and local law enforcement agencies and other criminal justice agencies and utilizing a DNA missing persons collection kit as approved by the Louisiana State Police in accordance with R.S. 15:601 through 620, the F.A.C.E.S. Laboratory personnel shall collect available biological data and DNA samples from families of missing persons. Sample collection may be performed at the F.A.C.E.S. Laboratory or at other locations within the state as deemed appropriate by the F.A.C.E.S. Laboratory.

C. The F.A.C.E.S. Laboratory shall develop an anthropological profile on any unidentified human remains submitted to the laboratory under this Chapter. In addition, the F.A.C.E.S. Laboratory shall submit a DNA sample from the unidentified human remains and the families of any missing persons whose DNA samples have been collected to a qualified forensic DNA laboratory in order to obtain a DNA profile from said samples. Any forensic DNA laboratory selected by the F.A.C.E.S. Laboratory shall be qualified to upload DNA profiles into the CODIS system at the local or state level and shall perform all required DNA analysis on the submitted specimen in accordance with any applicable Federal Quality Assurance Standards.

D. Any DNA profile developed from any DNA sample from the unidentified human remains and the families of any missing persons shall be uploaded into the state and national CODIS database in accordance with all applicable FBI procedures for uploads of missing persons data.

E. (1) Upon completion of the development of the anthropological profile, the F.A.C.E.S. Laboratory shall return the human remains to the submitting law enforcement agency or other criminal justice agency.

(2) (a) After return of the human remains, the submitting law enforcement agency or other criminal justice agency shall:

(i) If the human remains are unidentified, provide for the respectful maintenance of the human remains pending identification and contact with the deceased person’s family.

(ii) If the human remains are identified, return the human remains to the deceased person’s family or make such other disposition of the human remains as the family requests.

(b) (i) If the law enforcement or other criminal justice agency requires the human remains in furtherance of an ongoing criminal investigation, such agency shall provide for the respectful maintenance of the human remains until there is no further such requirement.

(ii) (aa) At such time as there is no requirement for identified human remains in furtherance of an ongoing criminal investigation, the law enforcement or other criminal justice agency shall return the human remains to the deceased person’s family or make such other disposition of the human remains as the family requests.

(bb) At such time as there is no requirement for unidentified human remains in furtherance of an ongoing criminal investigation, the law enforcement or other criminal justice agency shall provide for the respectful maintenance of the human remains pending identification and contact with the deceased person’s family. (Acts 2006, No. 227, § 1, eff. Aug. 15, 2006.)

§ 659. Procedures for conduct, disposition, and use of forensic anthropological analysis.

A. The F.A.C.E.S. Laboratory shall prescribe procedures to be used in the collection, submission, identification, analysis, storage, and disposition of unidentified human remains samples submitted pursuant to this Chapter. The information obtained by the F.A.C.E.S. Laboratory from analysis of the unidentified human remains shall be stored in the state forensic anthropology database in the Louisiana Repository for Unidentified and Missing Persons Information Program and records of testing shall be retained by the F.A.C.E.S. Laboratory.

B. The F.A.C.E.S. Laboratory may store any DNA profile obtained from analysis of the unidentified human remains and missing persons in the state forensic anthropology database.

C. The F.A.C.E.S. Laboratory may contract with third parties to effectuate the purposes of this Chapter. Any such third-party contractor shall be subject to all of the restrictions and requirements of this Chapter which are applicable to the F.A.C.E.S. Laboratory and shall be subject to any additional restrictions deemed appropriate by the F.A.C.E.S. Laboratory.

D. Except for analysis on quality control samples, tests performed on all unidentified human remains and missing persons samples shall be used only for law enforcement identification purposes or to assist in the recovery or identification of human remains from disasters or for other humanitarian identification purposes. (Acts 2006, No. 227, § 1, eff. Aug. 15, 2006.)

§ 660. Confidentiality of records.

Unless otherwise provided, all medical records, dental records, DNA information, and associated DNA samples submitted to the F.A.C.E.S. Laboratory pursuant to this Chapter shall be confidential. (Acts 2006, No. 227, § 1, eff. Aug. 15, 2006.)

§ 661. Disclosure prohibited.

A. Any person, by virtue of employment or official position, or any person contracting to carry out any functions pursuant to this Chapter, including any officer, employee, or agent of such contractor, who has possession of or access to individually identifiable anthropological or DNA information contained in the state forensic anthropology database shall not knowingly disclose it in any manner to any person or agency not authorized to receive it.

B. No person shall obtain individually identifiable anthropological or DNA information from the Louisiana Repository for Unidentified and Missing Persons Information Program without authorization to do so.

C. Nothing in this Chapter shall prohibit the release or sharing of information regarding the sex, race, approximate age, or appearance of an unidentified or missing person in an effort to identify or locate the person. (Acts 2006, No. 227, § 1, eff. Aug. 15, 2006.)

CROSS REFERENCES

Louisiana Law. — Criminal penalties, see La. R.S. 15:662.


§ 662. Criminal penalties.

A. Any person who violates R.S. 15:661(A) shall be fined not more than five hundred dollars or imprisoned with or without hard labor for not more than six months, or both.

B. Any person who knowingly violates R.S. 15:661(B) shall be fined not more than five hundred dollars or imprisoned with or without hard labor for not more than six months, or both.

C. Any person who tampers or attempts to tamper with any sample of blood, bone, tissue, or other bodily fluids or the collection container without lawful authority shall be fined not more than five hundred dollars or imprisoned with or without hard labor for not more than six months, or both. (Acts 2006, No. 227, § 1, eff. Aug. 15, 2006.)

CHAPTER 7. PRISONS AND CORRECTIONAL INSTITUTIONS.

PART 1. PRISONS AND PRISONERS IN GENERAL.

Section

701. Cities to provide covered patrol wagons; use of uncovered vehicles prohibited; penalty.

702. Maintenance of parish jails.

703. Physician to be appointed for each parish; salary.

704. Sheriff keeper of jail.

705. Food and clothing provisions for prisoners; payment of incarceration expenses; payment of medical expenses; imposition of restitution on offenders.

706. Transfer of prisoners to jail of another parish.

707. United States prisoners to be kept in custody; compensation of sheriff.

708. Labor by prisoners permitted; workday release program; indemnification.

709. Prisoners convicted in other states and housed in Louisiana.

710. Exchange of prisoners between parishes.

711. Work release program.

711.1. Jefferson Davis work-release program.

712. Facilities providing housing or temporary residence to individuals participating in work release or workforce development work release programs administered by the sheriff.

713. Medical expenses of prisoners in extraordinary circumstances.

PART 1-A. PRISON INMATE TRAINING REFORM ACT.

731. Short title.

732. Legislative findings and declaration.

733. Prohibition of karate, judo, or other martial arts programs.

PART 1-B. PRISON REFORM ACT OF 1995.

737. Title.

738. Minimum standard of living.

739. Inmate blood and saliva testing.

PART 1-C. PRIVATE CORRECTIONAL FACILITIES.

741. Short title.

742. Definitions.

743. Authority of private correctional facility employees.

PART 1-D. SAFE PREGNANCY FOR INCARCERATED WOMEN.

744. Title.

744.1. Legislative findings.

744.2. Restraint during second and third trimesters.

744.3. Restraint during childbirth.

744.4. Monitoring.

744.5. Definitions.

744.6. Notice.

744.7. Recordkeeping and retention.

744.8. Return to prison.

PART 2. BUILDING AND MAINTENANCE REGULATIONS FOR PRISONS.

751. State division of health standards required.

752 to 759. [Repealed.]

760. Hospital quarters.

761, 762. [Repealed.]

763. Procedure upon failure to comply with the provisions of this Part.

764. Parish jail overcrowding; state of emergency.

PART 3. MULTIPARISH DISTRICTS.

801. Creation of multiparish prisons.

802. Title of multiparish prison.

803. Organization and powers.

804. Board of governors.

805. Powers and duties of board of governors.

806. Budget and revenues.

807. Municipalities may send prisoners to multiparish prisons for confinement.

808. Prisoners confined in multiparish prisons.

809. Preexisting facilities.

810. Preexisting facilities operated by parish governing authorities.

811. Inmate contact with persons outside of parish or multiparish prison; temporary release or furlough.

PART 3-A. LOUISIANA DEPARTMENT OF CORRECTIONS.

821. Louisiana Department of Corrections; created; transfer of functions; functions of department.

821.1. Louisiana Department of Corrections; domicile.

822. [Repealed.]

823. Director of corrections.

824. Commitment of persons to the Department of Public Safety and Corrections.

824.1. Deputy marshals, town of Jackson; Department of Corrections to provide funds.

825. Personnel; employment; power of director.

825.1. Appointment of ex-officio notaries at state correctional institutions; scope of powers.

825.2. Special agents; appointment; carrying weapons.

825.3. Criminal history review.

826. Services performed by department.

827. Duties of Department of Public Safety and Corrections.

827.1. Reentry preparation program; establishment.

828. Classification and treatment programs; qualified sex offender programs; reports; earned credits.

828.1. Prison Rehabilitation Pilot Program; establishment; participating correctional institutions; content; administration; implementation; reporting.

828.2. Faith-based programs for inmates; development; monitoring.

828.3. Pilot program; substance abuse counseling.

829. Discipline of inmates.

830. Treatment of mentally ill and mentally retarded inmates.

830.1. Refusal of treatment by mentally ill or mentally retarded inmates.

830.2. Security for mental health patients.

831. Medical care of inmates; testing.

832. Work by inmates; allowance.

832.1. Work by inmates; construction, renovation, custodial, maintenance, or repairs; exemptions.

833. Inmate contact with persons outside institution; temporary release.

833.1. Community resource centers; participation; conditions.

833.2. Temporary release of inmate for limited purposes.

834. Lands under control of department; lease, rights of way, purchase.

834.1. Free housing; employees living at correctional institutions.

835. Report of director to board.

836. Cooperation and agreements with other agencies; federal government; local government.

837. Transfer of functions; records, money and equipment; employees.

838. References to Board of Institutions, Department of Institutions, director of institutions.

839. Effect of R.S. 40:2001 through 40:2017.9.

840. Drug education and rehabilitation program.

840.1. Access to records; cooperation by other agencies; confidentiality; disclosure.

840.2. Louisiana Restitution Industries.

PART 3-B. NORTHEAST LOUISIANA CORRECTIONAL CENTER.

841. Establishment; purpose.

842. Board of governors; membership, powers, duties; suits.

843. Powers of board of governors.

844. Suits; service of process.

845. Municipalities, agreements with for use.

846. Prisoners.

847. Additional facilities.

PART 3-C. LINCOLN PARISH DETENTION CENTER.

848. Establishment; purpose and title.

848.1. Organization and powers.

848.2. Lincoln Parish Detention Center Commission members.

848.3. Powers and duties of commission.

848.4. Funding for operation and maintenance of Lincoln Parish Detention Center.

848.5. Use of other jail and prison facilities.

848.6. Superintendent and corrections officers.

PART 3-D. TERREBONNE PARISH DEPARTMENT OF CORRECTIONS AND REHABILITATION.

849. Establishment; purpose and title.

849.1. Organization and powers.

849.2. Terrebonne Parish Department of Corrections and Rehabilitation Commission; establishment; members.

849.3. Powers and duties of commission.

849.4. Commission’s right to incur debt; funding for operation and maintenance of Terrebonne Parish Department of Corrections and Rehabilitation; authority to levy ad valorem tax; tax election; approval by parish council.

849.5. Use of other jail and prison facilities.

849.6. Personnel.

PART 3-E. UNION PARISH DETENTION CENTER.

850.1. Establishment; purpose and title.

850.2. Organization and powers.

850.3. Union Parish Detention Center Commission members.

850.4. Powers and duties of commission.

850.5. Funding for operation and maintenance of Union Parish Detention Center.

850.6. Use of other jail and prison facilities.

850.7. Superintendent and corrections officers.

PART 3-F. JACKSON PARISH DETENTION CENTER.

850.11. Establishment; purpose and title.

850.12. Organization and powers.

850.13. Commission members.

850.14. Powers and duties of commission.

850.15. Funding for operation and maintenance of Jackson Parish Detention Center.

850.16. Use of other jail and prison facilities.

850.17. Superintendent and corrections officers.

PART 4. LOUISIANA STATE PENITENTIARY.

851. [Repealed.]

852 to 854. [Repealed.]

855. Road, street, highway, right of way maintenance and litter removal, weed cutting, drug free school zone sign posting, and solid waste recycling programs by convict labor; indemnification.

855.1 to 855.4. [Repealed.]

856. [Repealed.]

857. Chaplains; access to inmates.

858. Catholic priest for penitentiary; method of appointment; access to inmates.

859. Inmate spiritual and guidance services; leasing of property.

860. Right of inmate to decline medical treatment.

861. [Repealed.]

862. Officials and employees not to be personally interested in contracts; penalty.

863. [Repealed.]

864. Trespass on state prison property prohibited; penalty; exceptions.

865. Solitary confinement abolished.

866. Payment to released prisoners.

866.1. Transportation for released prisoners.

866.2. Disposition of abandoned property of discharged inmates.

867. Compensation for damage or injury occasioned by escape.

867.1. Search teams; appointment and duties; training.

868. Appointment of attorney to represent inmates; fees.

869. [Repealed.]

870. Work assignments not to be refused; overtime.

871. Inmates eligible for compensation.

872. [Repealed.]

873. Rate of inmate compensation; source of funding.

874. Compensation account.

875. Imposition of restitution on offenders; procedures.

PART 4-A. ADDITIONAL INSTITUTIONS.

891. Location of prison facilities.

892. Women’s correctional facility.

893. Adult correctional institutions.

893.1. Inmates who may not be assigned to J. Levy Dabadie Correctional Center.

894. Diagnostic and treatment center.

895. Geriatric correctional facilities; establishment as a pilot project; report.

PART 4-B. JUVENILE INSTITUTIONS.

901. Juvenile reception and diagnostic center; establishment, commitment of juveniles, substance abuse inpatient program, order, report, fact of commitment.

901.1. Juvenile substance abuse programs; locations.

902. Juvenile institutions.

902.1. Transfer of adjudicated juvenile delinquents.

902.2. Closure of Swanson Correctional Center for Youth-Madison Parish Unit as a facility for juveniles.

902.3. Juvenile placement review process.

902.4. Conversion of Jetson Center for Youth-East Baton Rouge Parish Unit to a regional treatment facility for juveniles.

903. Separate facilities for males and females.

904. Superintendent; powers and duties.

905. Rules and regulations; education; training and discipline, work opportunities, vocational training, contracts and agreements.

906. Release from commitment.

907. Return of juveniles to committing court for transfer.

908. Student furlough program.

909. Reporting of escapes from state juvenile institutions; records.

910. Juvenile offenders; collection of parental support payments for cost of care.

911. Administration of medication; definitions; conditions; restrictions.

PART 5. YOUTHFUL OFFENDER MANAGEMENT FUND.

921. Youthful Offender Management Fund; creation.

PART 6. FUNCTIONAL FAMILY THERAPY PILOT PROGRAM.

971. [Effective if and when sufficient funds are appropriated for such purposes] Legislative intent.

972. [Effective if and when sufficient funds are appropriated for such purposes] Definitions.

973. [Effective if and when sufficient funds are appropriated for such purposes] Functional Family Therapy Pilot Program; creation.

974. [Effective if and when sufficient funds are appropriated for such purposes] Eligibility for participation.

PART 7. STATE INDUSTRIAL SCHOOL FOR COLORED YOUTHS. [REPEALED.]

1011 to 1018. [Repealed.]

PART 8. PARISH INDUSTRIAL SCHOOLS FOR YOUTHS.

1031. Establishment of parish schools for youths authorized.

1032. Commitment to parish school.

1033. Appointment of commissioners; compensation; term.

1034. Board of commissioners; domicile; powers; officers.

1035. Selection of site; construction.

1036. Duties of board of commissioners; appointment, term, and compensation of superintendent; report.

1037. Rules and regulations; classification of inmates; education, training, and discipline.

1038. Probation and parole; release of inmates.

1039. Return of inmates to committing court for transfer.

PART 9. LOUISIANA CORRECTIONAL AND INDUSTRIAL SCHOOL. [REPEALED.]

1061 to 1071. [Repealed.]

PART 10. PAYMENT FOR CARE OF CHILDREN IN NONSTATE OPERATED AGENCIES AND FACILITIES.

1081. Purpose.

1082. Definitions.

1083. Participation.

1084. Establishment of rates for payment for care in nonstate operated agencies and facilities.

1085. Payment for care and treatment.

1086. Contribution to cost of care by parent, custodian.

1087. Non-state providers; contracts.

PART 11. REGIONAL JUVENILE FACILITIES.

SUBPART A. IN GENERAL.

1091. Regional system of shelter care and detention facilities; alternative shelter care programs.

1092. Method of payment.

1092.1. Other laws applicable.

1093. Juvenile detention centers; special court costs.

1093.1. Immunity from civil liability.

1093.2. Auditing; regional district reporting; report to legislative auditor; misuse of funds.

1093.3. Commission president; secretary; treasurer.

1093.4. Required training for the commission.

SUBPART B. FLORIDA PARISHES JUVENILE JUSTICE DISTRICT.

1094. Florida parishes juvenile justice district; creation; jurisdiction.

1094.1. Board of commissioners; appointment; terms.

1094.2. Purpose.

1094.3. Board of commissioners; officers; meetings.

1094.4. Board; general authority.

1094.5. Board; domicile; power to levy taxes, incur debt, issue bonds.

1094.6. Method of payment; facility situated in Tangipahoa Parish.

1094.7. Funding for the commission; criminal court costs.

SUBPART C. TANGIPAHOA PARISH JUVENILE JUSTICE DISTRICT.

1095. Tangipahoa Parish Juvenile Justice District; creation; jurisdiction.

1095.1. Board of commissioners; appointment; terms.

1095.2. Purpose.

1095.3. Board of commissioners; officers; meetings.

1095.4. Board; general authority.

1095.5. Board; domicile; power to levy taxes, incur debt, issue bonds.

SUBPART D. TRI-PARISH JUVENILE JUSTICE DISTRICT.

1096. Tri-Parish Juvenile Justice District; creation; jurisdiction; definitions.

1096.1. Board of commissioners; appointment; terms.

1096.2. Purpose.

1096.3. Board of commissioners; officers; meetings.

1096.4. Board; general authority.

1096.5. Board; domicile; power to levy taxes, incur debt, and issue bonds.

1096.6. Use of facilities.

1096.7. Participation by parishes; appropriations.

SUBPART E. WARE YOUTH CENTER AUTHORITY.

1097. Ware Youth Center Authority; creation; jurisdiction.

1097.1. Board of commissioners; appointment; terms.

1097.2. Purpose.

1097.3. Board of commissioners; officers; meetings.

1097.4. Board; general authority.

1097.5. Board; domicile; power to levy taxes, incur debt, issue bonds.

1097.6. Funding for the authority; criminal court costs.

1097.7. Funding for the authority; juvenile court costs.

SUBPART F. ST. JAMES PARISH YOUTH CENTER.

1098.1. Construction of Subpart; controlling law.

1098.2. Definitions.

1098.3. Purpose.

1098.4. General authority.

1098.5. Power to levy taxes, incur debt, issue bonds.

1098.6. Use of youth center.

1098.7. Participation by other parishes; appropriations.

SUBPART G. PARISH YOUTH CENTER.

1099.1. Construction of Subpart; controlling law.

1099.2. Definitions.

1099.3. Purpose.

1099.4. General authority.

1099.5. Power to levy taxes, incur debt, issue bonds.

1099.6. Use of youth center.

1099.7. Participation by other parishes; appropriations.

SUBPART H. ST. BERNARD PARISH JUVENILE DETENTION CENTER.

1101. St. Bernard Parish Juvenile Detention Center; fee for keeping juveniles.

SUBPART I. CENTRAL LOUISIANA JUVENILE DETENTION CENTER AUTHORITY.

1105. Central Louisiana Juvenile Detention Center Authority; creation; jurisdiction.

1105.1. Board of commissioners; appointment; terms.

1105.2. Purpose.

1105.3. Board of commissioners; officers; meetings.

1105.4. Board; general authority.

1105.5. Board; domicile; power to levy taxes, incur debt, issue bonds.

1105.6. Funding for the authority; criminal court costs.

1105.7. Funding for the authority; juvenile court costs.

SUBPART J. BOSSIER/CADDO JUVENILE DETENTION CENTER AUTHORITY.

1106. Bossier/Caddo Juvenile Detention Center Authority; creation; jurisdiction.

1106.1. Board of directors; appointment; terms.

1106.2. Purpose.

1106.3. Board of directors; officers; meetings.

1106.4. Board; general authority.

1106.5. Board; domicile; power to levy taxes, incur debt, issue bonds.

SUBPART K. FELICIANA JUVENILE JUSTICE DISTRICT.

1107. Feliciana Juvenile Justice District; creation; jurisdiction.

1107.1. Board of commissioners; appointment; terms.

1107.2. Purpose.

1107.3. Board of commissioners; officers; meetings.

1107.4. Board; general authority.

1107.5. Board; domicile; power to levy taxes, incur debt, issue bonds.

1107.6. Court costs; criminal and traffic cases; district and mayor’s courts; Feliciana Juvenile Justice District; juvenile detention facility.

SUBPART L. MULTI-JURISDICTIONAL BOARD.

1108. Multi-jurisdictional board; creation; jurisdiction.

PART 11-A. JUVENILE DETENTION STANDARDS AND LICENSING PROCEDURES.

1110. [Effective until July 1, 2013] Detention standards; licensing.

1110. [Effective July 1, 2013] Detention standards; licensing; fees.

1110.1. [Effective July 1, 2013] Operating without or in violation of license or regulations; penalties.

1110.2. [Effective July 1, 2013] Disclosure requirements; penalties.

PART 12. WORK RELEASE PROGRAM.

1111. Work release program.

1112. Reports to law enforcement agencies.

1113. Facilities providing housing or temporary residence to individuals participating in work release or workforce development work release programs administered by the department.

PART 13. COMMUNITY REHABILITATION CENTERS.

1131. Community rehabilitation centers.

1132. Pre-sentence investigations.

1133. Sentence to community rehabilitation centers.

1134. Staff and facilities of community rehabilitation centers.

1135. [Repealed.]

1136. Rules and regulations of Department of Corrections.

PART 14. PRISON ENTERPRISES.

1151. Definitions.

1152. Prison enterprises.

1153. Purposes.

1154. Administration.

1155. Prison Enterprises Board.

1156. Rules.

1157. Sales of goods and services; contractual powers.

1158. Inmate labor.

1159. Proceeds of sales.

1160. Used agricultural equipment purchases.

1161. Sale of livestock breeding services; contractual powers.

PART 15. CORRECTIONS ADMINISTRATIVE REMEDY PROCEDURE.

1171. Authority.

1172. Administrative remedies; applicability; initiation.

1173. Publication of procedure.

1174. Definitions.

1175. [Repealed.]

1176. Records, confidentiality.

1177. Judicial review of administrative acts; exception.

1178. Judicial screening.

1179. Service of process.

PART 16. PRISON LITIGATION REFORM ACT.

1181. Definitions.

1182. Appropriate remedies with respect to prison conditions.

1183. Experts.

1184. Suits by prisoners.

1185. Attorney fees.

1186. Proceedings in forma pauperis.

1187. Successive claims.

1188. Judicial screening and service of process.

1189. Payment of damage award in satisfaction of pending restitution orders.

1190. Earned release credit or good time credit revocation.

1191. Claims arising under federal law.

PART 17. POST-RELEASE SKILLS PROGRAM.

1196. Project return post-release skills program.

PART 18. REENTRY ADVISORY COUNCIL AND OFFENDER REHABILITATION AND WORKFORCE DEVELOPMENT.

1199.1. Short title.

1199.2. Legislative findings.

1199.3. Definitions.

1199.4. Reentry Advisory Council; creation; members; powers and duties.

1199.5. Administration of program; purposes.

1199.6. Adoption of regulations.

1199.7. Inmate eligibility for program; prohibitions.

1199.8. Eligible inmate selection and participation in program.

1199.9. Workforce development work release for participants and graduates of program administered by the department.

1199.10. Workforce development work release for participants and graduates of the program administered by the sheriff.

1199.11. Traditional work release programs not affected.

1199.12. Program duration; development; selection of craft.

1199.13. Removal from program.

1199.14. Substance abuse treatment and counseling.

1199.15. Authorized providers for intensive training.

1199.16. Drug testing.

PART 1. PRISONS AND PRISONERS IN GENERAL.

§ 701. Cities to provide covered patrol wagons; use of uncovered vehicles prohibited; penalty.

All cities with a population of twenty thousand or more, shall provide covers or canopies for all vehicles owned, controlled, or employed by the city for the purpose of conveying prisoners to any place of detention, in order to prevent the exposure of prisoners to public view.

City authorities or officers shall not compel any person who is under arrest, imprisoned, or detained, or in their custody, or charge to be conveyed in an open or uncovered vehicle, in or through any street or public place in this state.

Whoever violates this Section shall be fined not less than twenty dollars nor more than one hundred dollars, or imprisoned for not less than thirty days nor more than ninety days.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Inmates at Louisiana correctional institutions are wards of the State of Louisiana and are eligible for exemption from the payment of out-of-state tuition fees., OPINION NUMBER 92-566, La. Atty. Gen. Op. No. 1992-566; 1992 La. AG LEXIS 450.

§ 702. Maintenance of parish jails.

The governing authority of each parish shall be responsible for the physical maintenance of all parish jails and prisons. In those parishes in which the governing authority operates the parish jail the governing authority shall pass all bylaws and regulations they may deem expedient for the police and good government of the jails and prisons being operated by the parish governing authority. (Amended by Acts 1979, No. 200, § 1.)

JUDICIAL DECISIONS

INDEX

CRIMINAL LAW & PROCEDURE

• Postconviction Proceedings

•• Imprisonment

GOVERNMENTS

• Local Governments

•• Duties & Powers

TORTS

• Public Entity Liability

•• Liability

••• General Overview

CRIMINAL LAW & PROCEDURE

• Postconviction Proceedings

•• Imprisonment. — Clear and unambiguous language of La. Rev. Stat. Ann. § 15:824 is that if a parish sheriff receives a per diem for non-parish inmates, the parish is not required to pay the minimum of $ 3.50 per diem for the personal and variable expenses clearly associated with those inmates. Prator v. Caddo Parish, 900 So. 2d 350, 2005 La. App. LEXIS 1179 (May 5, 2005).

GOVERNMENTS

• Local Governments

•• Duties & Powers. — Pursuant to the statutory scheme embodied in La. Rev. Stat. Ann. §§ 33:1432(1), 33:4715, 15:304, 15:566(A), 15:702 — 15:705, and former 15:757 (now La. Rev. Stat. Ann. §§ 15:751 and 15:763), prisoners incarcerated in a parish jail, either awaiting trial or serving parish sentences, were wards of the parish, which was financially responsible for their housing, food, clothing, and medical care, and the sheriff was simply the warden (“keeper”) of the parish jail. Amiss v. Dumas, 411 So. 2d 1137, 1982 La. App. LEXIS 6864 (Mar. 2, 1982), writ of certiorari denied by 415 So. 2d 940, 1982 La. LEXIS 11189 (La. 1982).

TORTS

• Public Entity Liability

•• Liability

••• General Overview. — Parish that did not adopt regulations to control the deputy sheriffs’ operation of the jail pursuant to La. Rev. Stat. Ann. § 15:702 was not vicariously liable for the actions of the deputy sheriffs. Whatley v. State, 369 So. 2d 1125, 1979 La. App. LEXIS 3797 (Mar. 5, 1979).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 38:2251; R.S. 15:702 and 15:703, Opinion No. 81-172, La. Atty. Gen. Op. No. 1981-172; 1981 La. AG LEXIS 270.

State legislature obligates sheriff to house Department of Corrections inmates where Department has not agreed to take custody; police jury has been preempted in this field. Opinion No. 83-67, La. Atty. Gen. Op. No. 1983-67; 1983 La. AG LEXIS 631.

The Avoyelles parish police jury may charge municipalities whatever fee the police jury deems appropriate for housing the parish jail persons charged solely with municipal offenses. Opinion No. 82-1003, La. Atty. Gen. Op. No. 1982-1003; 1983 La. AG LEXIS 678.

Parish governing authority bears full financial responsibility for all costs incurred in maintaining and operating parish jail as well as those incurred in feeding and caring for prisoners. Opinion No. 82-1002, La. Atty. Gen. Op. No. 1982-1002; 1983 La. AG LEXIS 768.

Transportation of parish jail inmates to doctors’ offices, mental hospitals, etc. one inmates has been incarcerated is the responsibility of the sheriff. The financial responsibility is borne by the parish governing body. Opinion No. 85-618, La. Atty. Gen. Op. No. 1985-618; 1985 La. AG LEXIS 302.

R.S. 15:702, Opinion No. 86-7, La. Atty. Gen. Op. No. 1986-7; 1986 La. AG LEXIS 760.

The sheriff is entitled to receive the per diem allowance paid by the state for housing state prisoners in a parish jail as authorized by R.S. 15:824(B); the expenses defrayed by this payment are for feeding & keeping state prisoners; and the parish governing authority is financially responsible for the costs of establishing and maintaining the prisons, including the keeping, feeding, and clothing of prisoners. Opinion No. 87-527, La. Atty. Gen. Op. No. 1987-527; 1987 La. AG LEXIS 324.

Act 857 of 2988 (R.S. 33:1422D) authorizes the sheriff to acquire ownership of the parish jail. Opinion No. 88-637, La. Atty. Gen. Op. No. 1988-637; 1988 La. AG LEXIS 388.

Police Jury and Sheriff may enter into an agreement which provides for the dual funding of a jail facility used to house federal government detainees even when such funds may be used at the sole discretion of the Sheriff. Opinion No. 89-15, La. Atty. Gen. Op. No. 1989-15; 1989 La. AG LEXIS 253.

Sheriff must accept for incarceration a prisoners charged with state offense whether misdemeanor or felon municipality is financially responsible for all state offenders booked into city jail, until booking in parish jail. Opinion No. 89-234, La. Atty. Gen. Op. No. 1989-234; 1989 La. AG LEXIS 564.

Sheriff may not require police jury to pay more than $3.50 per day under R.S. 33:1432(1) if police jury is paying cost mandated in Amiss v. Dumas. Opinion No. 91-578, La. Atty. Gen. Op. No. 1991-578; 1991 La. AG LEXIS 489.

The public body which owns the jail facility is responsible for the expense associated with its maintenance, absent any intergovernmental agreement to the contrary. Opinion No. 92-530, La. Atty. Gen. Op. No. 1992-530; 1992 La. AG LEXIS 510.

R.S. 33:4715, R.S. 15:702, Opinion No. 94-79, La. Atty. Gen. Op. No. 1994-79; 1994 La. AG LEXIS 138.

There is no requirement in the law that a sheriff and a parish enter into a contract for the sheriff to administer a parish jail. Opinion No. 94-303, La. Atty. Gen. Op. No. 1994-303; 1994 La. AG LEXIS 295.

The La. Corrections Private Management Act did not repeal those statutes setting forth the duties and responsibilities of the sheriff as the keeper of the jail. Furthermore, the La. Corrections Private Management Act only applies to correctional facialities whose prisoners are under the custody of the state, not under the custody of the parish. Opinion No. 94-424, La. Atty. Gen. Op. No. 1994-424; 1994 La. AG LEXIS 433.

City police arrestees charged with state offenses, whether felony or misdemeanor charges, must be accepted for incarceration by the sheriff. Opinion No. 96-505, La. Atty. Gen. Op. No. 1996-505; 1996 La. AG LEXIS 392.

A parish police jury may enter into a cooperative endeavor with the Department of Public Safety and Corrections to place adult state inmates in a privately owned and managed detention facility pursuant to an agreement between the police jury and the owners of the private detention facility, without concurrence of parish sheriff. The police jury must still maintain a “parish jail,” to be operated by the parish sheriff. La. R.S. 15:824 requires the Department of Public Safety and Corrections to pay to sheriff, or to governing authority of parish operating parish jail, per diem for each state inmate incarcerated in the parish jail. Privately owned and managed jail, under the Louisiana Corrections Private Management Act, would not constitute a parish jail, so the per diem provided in La. R.S. 15:824 would not apply. Opinion No. 98-313, La. Atty. Gen. Op. No. 1998-313; 1998 La. AG LEXIS 290.

It is the duty of the Vermilion Parish Police Jury to pay for the cost of housing, feeding, clothing, healthcare, and transporting of a felony pre-trial detainee; It is the obligation of the Sheriff to find a cell for a felony pre-trial detainee; The Vermilion Parish Police Jury is financially responsible for paying to another Parish the same per diem it would pay to its own Sheriff for the housing of a felony pre-trial detainee outside of the Parish, subject to any additional expenses incurred for such housing; The Vermilion Parish Police Jury is responsible for paying for the cost of transporting a felony pre-trial detainee housed outside of the Parish back and forth as may be required by the court. Opinion No. 06-0029. 2006 La. AG LEXIS 121.
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Louisiana Law Reviews. — Article: Not Endowed by Their Creator: State Mandated Expenses of Louisiana Parish Governing Bodies. 50 La. L. Rev. 635 (March, 1990).

§ 703. Physician to be appointed for each parish; salary.

A. The governing authority of each parish shall appoint annually a physician who shall attend the prisoners who are confined in parish jails whenever they are sick. His salary shall be fixed by the governing authority. Any physician so appointed shall be licensed as provided in R.S. 37:1271 and shall be a qualified health care provider in accordance with R.S. 40:1299.42.

B. In lieu of appointing a physician, the governing authority of any parish may enter into a contract with a health care provider, licensed or regulated by the laws of this state, to provide requisite health care services, as required in this Section. The term “health care provider” as used in this Subsection means a person, partnership, limited liability partnership, limited liability company, corporation, facility, or institution licensed or regulated by the laws of this state to provide health care services or professional services as a physician and qualified as such in accordance with R.S. 40:1299.42.

C. When a physician has been appointed or a contract for health care services for prisoners has been entered into in accordance with this Section, any action by a prisoner or his representative to recover damages or any other losses, including those for the death of the prisoner, as a result of the actions or inactions of the physician or health care provider in the performance or nonperformance of health care services shall be governed by the provisions of R.S. 40:1299.41 et seq. The term “health care provider” as used in this Subsection shall be as defined in R.S. 40:1299.41.

D. The sole responsibility of the governing authority of each parish which is mandated by the provisions of this Section with respect to providing health care services for prisoners shall be the appointment of a physician and the payment of the salary of that physician or its contractual obligations with a health care provider selected in accordance with this Section. The parish and its governing authority shall not be liable for any action arising as a result of the actions or inactions of the physician or health care provider, whether ex delicto or ex quasi delicto or ex contractu, by a prisoner or his representative to recover damages or any other losses, including those for the death of the prisoner, unless the governing authority exercises gross negligence or willful misconduct in the performance of its duties and obligations imposed by this Section, and such gross negligence or willful misconduct was a substantial factor in causing the injury. (Acts 2003, No. 681, § 1, eff. June 27, 2003.)

2003 Amendments. — Acts 2003, No. 681, § 1, effective August 15, 2003, in (A), inserted “who are confined in parish jails” following “prisoners”, and added the last sentence; added (B) through (D).
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CIVIL RIGHTS LAW

• Prisoner Rights

•• Medical Treatment. — Summary judgment in favor of a city’s general liability insurer was error; prisoner’s claim for damages arising out a city’s failure to render aid or to secure medical treatment after arrest and alleged beating by police was not excluded under the policy as an accident “arising out of an assault” because the claim arose out of the city’s breach of its duty to properly care for prisoners under La. Rev. Stat. Ann. § 15:703. West v. Ville Platte, 237 So. 2d 730, 1970 La. App. LEXIS 5133 (July 2, 1970).

CRIMINAL LAW & PROCEDURE

• Postconviction Proceedings

•• Imprisonment. — Pursuant to La. Rev. Stat. Ann. § 15:703, third party defendant policy jury was statutorily responsible for defendant prisoner’s medical care while he was an inmate in the parish jail. Southwest Louisiana Hospital Asso. v. Hunt, 551 So. 2d 818, 1989 La. App. LEXIS 2098 (Nov. 8, 1989), writ of certiorari denied by 556 So. 2d 1256, 1990 La. LEXIS 184 (La. 1990).

GOVERNMENTS

• Local Governments

•• Claims By & Against. — Because the sheriff could file a lawsuit for a money judgment to collect money that was alledgedly due under La. Rev. Stat. Ann. § 15:703, the use of mandamus proceedings to collect the money allegedly due was inappropriate. Webre v. Wilson, 672 So. 2d 1124, 1996 La. App. LEXIS 818 (Apr. 4, 1996).

•• Duties & Powers. — Because the provisions of La. Rev. Stat. Ann. § 15:703, which required the governing body of a parish to make certain payments for the medical needs of prisoners, imposed purely ministerial duties, trial court properly issued a writ of mandamus directing a parish council to make the required payments. Webre v. Wilson, 672 So. 2d 1124, 1996 La. App. LEXIS 818 (Apr. 4, 1996).

Pursuant to the statutory scheme embodied in La. Rev. Stat. Ann. §§ 33:1432(1), 33:4715, 15:304, 15:566(A), 15:702 — 15:705, and former 15:757 (now La. Rev. Stat. Ann. §§ 15:751 and 15:763), prisoners incarcerated in a parish jail, either awaiting trial or serving parish sentences, were wards of the parish, which was financially responsible for their housing, food, clothing, and medical care, and the sheriff was simply the warden (“keeper”) of the parish jail. Amiss v. Dumas, 411 So. 2d 1137, 1982 La. App. LEXIS 6864 (Mar. 2, 1982), writ of certiorari denied by 415 So. 2d 940, 1982 La. LEXIS 11189 (La. 1982).

Pursuant to the statutory scheme embodied in La. Rev. Stat. Ann. §§ 33:1432(1), 33:4715, 15:304, 15:566(A), 15:702 — 15:705, and former § 15:757 (now La. Rev. Stat. Ann. § 15:751), prisoners incarcerated in a parish jail, either awaiting trial or serving parish sentences, were wards of the parish, which was financially responsible for their housing, food, clothing, and medical care, and the sheriff was simply the warden (“keeper”) of the parish jail. Amiss v. Dumas, 411 So. 2d 1137, 1982 La. App. LEXIS 6864 (Mar. 2, 1982), writ of certiorari denied by 415 So. 2d 940, 1982 La. LEXIS 11189 (La. 1982).

TORTS

• Intentional Torts

•• Assault & Battery

••• General Overview. — Inmate could not recover civil damages for an injury resulting from an accidental shooting by a police officer where the inmate was at fault in provoking the difficulty in which the injury was received. Bernstine v. Natchitoches, 335 So. 2d 51, 1976 La. App. LEXIS 4809 (July 6, 1976).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 15:704; R.S. 33:4715, OPINION No. 78-501, La. Atty. Gen. Op. No. 1978-501; 1978 La. AG LEXIS 765.

Police jury not required to furnish dentures to parish prisoners., Opinion No. 78-7, La. Atty. Gen. Op. No. 1978-7; 1978 La. AG LEXIS 1076.

Discussion of R.S. 33:1432., OPINION NUMBER 78-1599, La. Atty. Gen. Op. No. 1978-1599; 1979 La. AG LEXIS 73.

R.S. 38:2251; R.S. 15:702 and 15:703, OPINION No. 81-172, La. Atty. Gen. Op. No. 1981-172; 1981 La. AG LEXIS 270.

La. Const. 1974 Art. V subsec 26; La. Const. 1974 Art. V subsec. 27; R.S. 26:88; R.S. 26:191; R.S. 16:1; R.S. 15:703; R.S. 33:1435; La.Cr.P Art. 213; La.C.Cr.P. Arts. 61 et seq and La.C.Cr.P. Arts. 680 et seq., OPINION No. 82-747, La. Atty. Gen. Op. No. 1982-747; 1982 La. AG LEXIS 324.

Parish police jury is required to appoint physician to attend to prisoners in parish jail and pay his salary but it may not compel the parish coroner to accept such appointment., OPINION No. 82-95, La. Atty. Gen. Op. No. 1982-95; 1982 La. AG LEXIS 756.

Parish governing authority bears full financial responsibility for all costs incurred in maintaining and operating parish jail as well as those incurred in feeding and caring for prisoners., OPINION No. 82-1002, La. Atty. Gen. Op. No. 1982-1002; 1983 La. AG LEXIS 768.

R.S. 15:705, OPINION No. 83-107, La. Atty. Gen. Op. No. 1983-107; 1983 La. AG LEXIS 778.

Transportation of parish jail inmates to doctors’ offices, mental hospitals, etc. one inmates has been incarcerated is the responsibility of the sheriff. The financial responsibility is borne by the parish governing body., OPINION No. 85-618, La. Atty. Gen. Op. No. 1985-618; 1985 La. AG LEXIS 302.

The sheriff is entitled to receive the per diem allowance paid by the state for housing state prisoners in a parish jail as authorized by R.S. 15:824(B); the expenses defrayed by this payment are for feeding & keeping state prisoners; and the parish governing authority is financially responsible for the costs of establishing and maintaining the prisons, including the keeping, feeding, and clothing of prisoners., OPINION No. 87-527, La. Atty. Gen. Op. No. 1987-527; 1987 La. AG LEXIS 324.

Sheriff may not require police jury to pay more than $3.50 per day under R.S. 33:1432(1) if police jury is paying cost mandated in Amiss v. Dumas., OPINION NUMBER 91-578, La. Atty. Gen. Op. No. 1991-578; 1991 La. AG LEXIS 489.

Inmates at Louisiana correctional institutions are wards of the State of Louisiana and are eligible for exemption from the payment of out-of-state tuition fees., OPINION NUMBER 92-566, La. Atty. Gen. Op. No. 1992-566; 1992 La. AG LEXIS 450.

A coroners may hold the part-time appointive position of Parish jail physician and at the same time have a professional service contract with the police jury as forensic pathologist., OPINION NUMBER 95-391, La. Atty. Gen. Op. No. 1995-391; 1995 La. AG LEXIS 349.

R.S. 15:703, OPINION 97-294, La. Atty. Gen. Op. No. 1997-294; 1997 La. AG LEXIS 270.
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Louisiana Law Reviews. — Article: Not Endowed by Their Creator: State Mandated Expenses of Louisiana Parish Governing Bodies. 50 La. L. Rev. 635 (March, 1990).

§ 704. Sheriff keeper of jail.

Each sheriff shall be the keeper of the public jail of his parish, and shall by all lawful means preserve the peace and apprehend all disturbers thereof, and other public offenders.
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GOVERNMENTS

• Local Governments

•• Duties & Powers. — From the interpretation of the scope of the “keeping and feeding” per diems under La. Rev. Stat. Ann. § 33:1432 and La. Rev. Stat. Ann. § 15:824(B)(1)(a), a parish is not entitled to a credit for the ordinary or extraordinary medical expenses for Louisiana Department of Correction (DOC) federal and out-of-parish inmates because a parish is not responsible for those costs in the first place. A parish is not entitled to a credit for transportation expenses for the costs of maintaining appropriate vehicles and personnel for the transporting of parish prisoners from a parish correctional center to a parish courthouse for judicial proceedings, and any transportation expenses directly related to DOC, federal and out-of-parish inmates will be an expense which the parish sheriff should address with the DOC or other governmental bodies; moreover, any identifiable variable expense associated solely with a DOC federal or out-of-parish inmate, such as the cost of gasoline for transportation of such inmate to the hospital, should be paid by a parish sheriff out of the $ 22.39 per diem (under La. Rev. Stat. Ann. § 15:824(B)(1)(a)), or contractual per diem pertaining to those inmates respectively. Prator v. Caddo Parish, 900 So. 2d 350, 2005 La. App. LEXIS 1179 (May 5, 2005).

When an inmate on unsupervised work detail was injured by a fellow inmate, a parole violator, the Louisiana Department of Public Safety and Corrections shared no liability with the sheriff and the parole violator for the injury; once the parolee had violated the conditions of his parole and was arrested and placed in the parish jail, he was in the custody of the sheriff, and, under La. Rev. Stat. Ann.§§ 15:704, 15:706(C), the sheriff alone was charged with the safekeeping of prisoners in his jail. Harper v. Department of Pub. Safety & Corrections, 679 So. 2d 1321, 1996 La. LEXIS 2091 (Sept. 5, 1996).

Pursuant to the statutory scheme embodied in La. Rev. Stat. Ann. §§ 33:1432(1), 33:4715, 15:304, 15:566(A), 15:702 — 15:705, and 15:757, prisoners incarcerated in a parish jail, either awaiting trial or serving parish sentences, were wards of the parish, which was financially responsible for their housing, food, clothing, and medical care, and the sheriff was simply the warden (“keeper”) of the parish jail. Amiss v. Dumas, 411 So. 2d 1137, 1982 La. App. LEXIS 6864 (Mar. 2, 1982), writ of certiorari denied by 415 So. 2d 940, 1982 La. LEXIS 11189 (La. 1982).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 15:704; R.S. 33:4715, Opinion No. 78-501, La. Atty. Gen. Op. No. 1978-501; 1978 La. AG LEXIS 765.

Police jury not required to furnish dentures to parish prisoners. Opinion No. 78-7, La. Atty. Gen. Op. No. 1978-7; 1978 La. AG LEXIS 1076.

R.S. 13:2488.71; 33:423; 15:704, Opinion No. 81-614, La. Atty. Gen. Op. No. 1981-614; 1981 La. AG LEXIS 83.

R.S. 15:704; 15:705; 40:1383; 40:1384, Opinion No. 81-413, La. Atty. Gen. Op. No. 1981-413; 1981 La. AG LEXIS 87.

R.S. 33:1432, Opinion No. 81-297 A, La. Atty. Gen. Op. No. 1981-297; 1981 La. AG LEXIS 90; A.

R.S. 38:2251; R.S. 15:702 and 15:703, Opinion No. 81-172, La. Atty. Gen. Op. No. 1981-172; 1981 La. AG LEXIS 270.

Art. VII, Sect. 14, 1974 Const. Opinion No. 82-924, La. Atty. Gen. Op. No. 1982-924; 1982 La. AG LEXIS 31.

A municipality is responsible for the feeding, clothing, housing, medical care, and transportation of persons arrested by municipalities and charged on the state statute prior to such person being taken to the parish jail for booking. After such persons are taken to the parish for booking the responsibility becomes that of the parish police jury. Opinion No. 82-895, La. Atty. Gen. Op. No. 1982-895; 1983 La. AG LEXIS 659.

The Avoyelles parish police jury may charge municipalities whatever fee the police jury deems appropriate for housing the parish jail persons charged solely with municipal offenses. Opinion No. 82-1003, La. Atty. Gen. Op. No. 1982-1003; 1983 La. AG LEXIS 678.

Sheriff must accept for incarceration in the parish jail all persons charged with state crimes regardless of whether they were arrested by the sheriff’s office, state police, or city police. A sheriff may refuse to accept such a person only when the parish jail is filled to maximum capacity. Once booked into a parish jail a prisoner may not be returned to the arrested agency if that prisoner is charged with state offenses. Transportation is the responsibility of the incarcerating agency. Opinion No. 82-790, La. Atty. Gen. Op. No. 1982-790; 1983 La. AG LEXIS 695.

The parish police jury may delegate primary responsibility of controlling dogs running at large outside of municipalities to the constable, but sheriff by virtue of his office is still responsible for enforcement of all state, parish laws and ordinances including controlling dogs running at large. Opinion No. 83-17, La. Atty. Gen. Op. No. 1983-17; 1983 La. AG LEXIS 724.

Parish governing authority bears full financial responsibility for all costs incurred in maintaining and operating parish jail as well as those incurred in feeding and caring for prisoners. Opinion No. 82-1002, La. Atty. Gen. Op. No. 1982-1002; 1983 La. AG LEXIS 768.

Transportation of parish jail inmates to doctors’ offices, mental hospitals, etc. one inmates has been incarcerated is the responsibility of the sheriff. The financial responsibility is borne by the parish governing body. Opinion No. 85-618, La. Atty. Gen. Op. No. 1985-618; 1985 La. AG LEXIS 302.

Sheriff is responsible for arrest and transportation of persons outside the jurisdiction of city police on warrants issued by the city court. Opinion No. 85-719, La. Atty. Gen. Op. No. 1985-719; 1986 La. AG LEXIS 727.

The sheriff is entitled to receive the per diem allowance paid by the state for housing state prisoners in a parish jail as authorized by R.S. 15:824(B); the expenses defrayed by this payment are for feeding & keeping state prisoners; and the parish governing authority is financially responsible for the costs of establishing and maintaining the prisons, including the keeping, feeding, and clothing of prisoners. Opinion No. 87-527, La. Atty. Gen. Op. No. 1987-527; 1987 La. AG LEXIS 324.

15:704; 15:705; 15:824, Opinion No. 87-493, La. Atty. Gen. Op. No. 1987-493; 1987 La. AG LEXIS 344.

Questions concerning the purchase and repair of office furniture and equipment for sheriff’s office. Opinion No. 86-341, La. Atty. Gen. Op. No. 1986-341; 1987 La. AG LEXIS 623.

Act 857 of 2988 (R.S. 33:1422D) authorizes the sheriff to acquire ownership of the parish jail. Opinion No. 88-637, La. Atty. Gen. Op. No. 1988-637; 1988 La. AG LEXIS 388.

Sheriff must accept for incarceration a prisoners charged with state offense whether misdemeanor or felon municipality is financially responsible for all state offenders booked into city jail, until booking in parish jail. Opinion No. 89-234, La. Atty. Gen. Op. No. 1989-234; 1989 La. AG LEXIS 564.

Sheriff, as warden and keeper of parish jail, must accept for booking and imprisonment all persons arrested for felony offenses; parish governing authority is ultimately responsible for expenses of food, clothing, lodging and medical treatment for prisoners. Opinion No. 90-17, La. Atty. Gen. Op. No. 1990-17; 1990 La. AG LEXIS 82.

Sheriffs and police officers are different titles of different types of law officers with differentiated legal functions: a sheriff or deputy sheriff is not a “police officer” under Louisiana law. Original opinion is modified. Opinion No. 90-181A, La. Atty. Gen. Op. No. 1990-181; 1990 La. AG LEXIS 251.

Parish governing authority has no right to receive compensation paid to sheriff for housing state and federal prisoners, but neither has any legal obligation to pay the expenses of their incarceration, and may reduce funding for operation of parish jail in proportion to the percentage of federal and state prisoners in total parish jail population. Sheriff must pay expenses for federal and state prisoners. Opinion No. 90-427, La. Atty. Gen. Op. No. 1990-427; 1990 La. AG LEXIS 386.

Sheriff may not require police jury to pay more than $3.50 per day under R.S. 33:1432(1) if police jury is paying cost mandated in Amiss v. Dumas. Opinion No. 91-578, La. Atty. Gen. Op. No. 1991-578; 1991 La. AG LEXIS 489.

Discussion of the extent of the financial obligation for prisoners of the sheriff and parish governing authority. Opinion No. 91-618, La. Atty. Gen. Op. No. 1991-618; 1992 La. AG LEXIS 95.

107 — Sheriffs, Opinion No. 92-157, La. Atty. Gen. Op. No. 1992-157; 1992 La. AG LEXIS 128.

Sheriff, as Warden and keeper of parish jail, must accept for booking and imprisonment all State felony arrestees as long as the prison population level does not exceed the maximum allowable under the 1990 federal court consent decree. La. R.S. 15:704; La. R.S. 33:1435; La. C.Cr.P. Art. 228, Opinion No. 92-281, La. Atty. Gen. Op. No. 1992-281; 1992 La. AG LEXIS 169.

There is no requirement in the law that a sheriff and a parish enter into a contract for the sheriff to administer a parish jail. Opinion No. 94-303, La. Atty. Gen. Op. No. 1994-303; 1994 La. AG LEXIS 295.

The La. Corrections Private Management Act did not repeal those statutes setting forth the duties and responsibilities of the sheriff as the keeper of the jail. Furthermore, the La. Corrections Private Management Act only applies to correctional facilities whose prisoners are under the custody of the state, not under the custody of the parish. Opinion No. 94-424, La. Atty. Gen. Op. No. 1994-424; 1994 La. AG LEXIS 433.

The responsibility for enforcing Louisiana’s statewide leash law is placed upon the sheriff, constable, or other police officers of any parish, ward, or municipality unless the police jury delegates a specific agency as the primary enforcer. If the police jury does delegate a specific agency, the sheriff, as the chief law enforcement officer of the parish, is still responsible to assist in the enforcement of the statewide leash law. Opinion No. 95-3, La. Atty. Gen. Op. No. 1995-3; 1995 La. AG LEXIS 94.

The Municipality should designate by ordinance who will be responsible for administration of the city jail. Despite overcrowding the jailer must accept the prisoners for incarceration for his authority is subordinate to and under the control of the judiciary. Opinion No. 97-410, La. Atty. Gen. Op. No. 1997-410; 1997 La. AG LEXIS 491.

The sheriff is the keeper of his parish’s jail, and the district court judge has no authority to order the sheriff to allow private citizens entry to the jail for the purposes of booking offenders upon whom they made a citizen’s arrest. Opinion No. 97-179A, La. Atty. Gen. Op. No. 1997-179; 1998 La. AG LEXIS 17.

A parish police jury may enter into a cooperative endeavor with the Department of Public Safety and Corrections to place adult state inmates in a privately owned and managed detention facility pursuant to an agreement between the police jury and the owners of the private detention facility, without concurrence of parish sheriff. The police jury must still maintain a “parish jail,” to be operated by the parish sheriff. La. R.S. 15:824 requires the Department of Public Safety and Corrections to pay to sheriff, or to governing authority of parish operating parish jail, per diem for each state inmate incarcerated in the parish jail. Privately owned and managed jail, under the Louisiana Corrections Private Management Act, would not constitute a parish jail, so the per diem provided in La. R.S. 15:824 would not apply. Opinion No. 98-313, La. Atty. Gen. Op. No. 1998-313; 1998 La. AG LEXIS 290.

The municipality is responsible for the incarceration of a person charged with violating a municipal or parish ordinance unless there is an existence a contract for such between the parish governing authority and the municipality. Opinion No. 00-432, La. Atty. Gen. Op. No. 2000-432; 2000 La. AG LEXIS 573.

Police jury must compensate sheriff for transportation of prisoners incarcerated in parish jail to municipality where prisoners are charged with state crimes. Opinion No. 01-132, La. Atty. Gen. Op. No. 2001-132; 2001 La. AG LEXIS 183.

A contract by a former sheriff to dispatch for the 911 emergency system would not be binding upon the newly elected sheriff. Opinion No. 01-129, La. Atty. Gen. Op. No. 2001-129; 2001 La. AG LEXIS 226.

Police jury must compensate sheriff for transportation of prisoners incarcerated in parish jail to municipality where prisoners are charged with state crimes. Opinion No. 01-132, La. Atty. Gen. Op. No. 2001-132; 2001 La. AG LEXIS 238.

La. R.S. 15:706, Opinion No. 01-135, La. Atty. Gen. Op. No. 2001-135; 2001 La. AG LEXIS 257.

If Sheriff determines that the most economical and efficient way to acquire such an office/training facility is pursuant to agreement, then such acquisition would not violate La. Const. Art. VII, Sec. 14. Opinion No. 01-314, La. Atty. Gen. Op. No. 2001-314; 2001 La. AG LEXIS 517.

The costs and expenses of transporting the escaped prisoner should be paid by the Jackson Parish Sheriff’s Office and that the sheriff of Jackson Parish has the authority to allow prisoners that have not been arraigned or sentenced by the District Court to act as trustees. Opinion No. 02-0224, La. Atty. Gen. Op. No. 2002-0224; 2002 La. AG LEXIS 356.

A sheriff’s declaration that a parish jail was unsafe or unfit is binding upon the police jury or other governing authority and thereby relieves the sheriff from his statutorily-imposed duty to operate the parish prison. Opinion No. 05-0230. 2006 La. AG LEXIS 7.
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§ 705. Food and clothing provisions for prisoners; payment of incarceration expenses; payment of medical expenses; imposition of restitution on offenders.

A. (1) The sheriffs or jailkeepers shall supply each prisoner daily with wholesome food sufficient in quantity for the proper maintenance of life. They shall provide the prisoners with clothing suited to and sufficient for the season.

(2) (a) The sheriff or the governing authority of each parish may obtain reimbursement from an inmate for certain expenses incurred by reason of the inmate’s incarceration in accordance with the requirements of Subparagraph (b) of this Paragraph.

(b) The sheriff or the governing authority of any parish may collect reimbursement for the costs of room and board from any inmate incarcerated in a parish facility provided such reimbursement is approved by the judge who sentenced the inmate and provided the amount of such reimbursement is a uniform and reasonable amount established by the Department of Public Safety and Corrections by rule.

B. The jailer shall be allowed twelve and one half cents per day for each and every prisoner who is sick in order that the sick prisoners may be taken care of as their situation may require.

C. (1) Notwithstanding the provisions of Subsection B, the governing authority of each parish is hereby authorized to obtain reimbursement from an inmate for his medical and dental expenses. In addition, each such governing authority may require that copayments be made by inmates upon receiving medical or dental treatment.

(2) The amount of reimbursement shall be the actual costs, or any portion thereof, of the medical or dental expenses incurred.

(3) (a) Each governing authority shall establish written rules for the collection of such expenses from the inmate, including freezing assets in his drawing account and prohibiting withdrawals therefrom until the expenses are paid. The drawing account may be frozen regardless of the source of the assets contained therein. Notwithstanding any other law to the contrary, the governing authority shall promulgate rules and regulations regarding reimbursement by the inmate for medical expenses incurred by the governing authority for the inmate’s treatment, including a requirement that the inmate file a claim with his private medical or health care insurer or any public medical assistance program, under which he is covered and from which the inmate may make a claim for payment or reimbursement of the cost of any such medical treatment. This Subsection shall not prohibit the withdrawal of funds for the purpose of payments under the Crime Victims Reparations Act, court costs as authorized by law, and other withdrawals specifically authorized by the sheriff, in that order.

(b) In addition, the governing authority for each parish shall establish written rules requiring that copayments be made by inmates upon receiving medical or dental treatment, which may include a sliding scale based on the inmates’ ability to pay. These written rules shall include but not be limited to guidelines for payments for inmate visits to doctors, hospitals, psychiatrists, and dentists, and for receipt of prescription or nonprescription drugs. The procedures for collection of copayments shall follow the procedures for collection of other expenses as established in Subparagraph (a) of this Paragraph.

(4) Any inmate who is transferred to another facility or discharged shall remain liable for any reimbursement authorized under this Subsection.

(5) For purposes of this Subsection “inmate” means any prisoner confined to a parish correctional facility but shall not include inmates sentenced to the Department of Public Safety and Corrections who are in the custody of the sheriff.

D. (1) The chief law enforcement officer of the law enforcement district may obtain restitution from any inmate incarcerated in a parish facility, including any inmate sentenced to the Department of Public Safety and Corrections who is in the custody of the chief law enforcement officer of the district, who damages or destroys property, causes or attempts to cause injury to himself, civilians, other offenders, or department personnel, or who has a pattern of falsely alleging injury or illness with the result that medical expenses are incurred.

(2) The amount of restitution shall be the actual costs or any portion thereof of repairing or replacing the property, or of the medical expenses incurred for treatment of the offender or the injured party and the amount of wages the injured party lost as a result of the injury caused by the offender.

(3) Each law enforcement district may adopt an ordinance authorizing the chief law enforcement officer of the district to collect such restitution from the inmate. The ordinance may provide for the freezing of assets in his drawing account and prohibit withdrawals therefrom until the expenses are paid. The drawing account may be frozen regardless of the source of the assets contained therein. This Subsection shall not prohibit the withdrawal of funds for the purpose of payments under the Crime Victims Reparations Act, court costs as authorized by law, other payments required by the sentencing judge, and other withdrawals specifically authorized by the chief law enforcement officer of the district, in that order.

(4) Any offender who is transferred to another facility or discharged shall remain liable for the restitution authorized under this Subsection.

(5) The assets of an inmate’s drawing account shall not be reduced below five dollars.

E. Notwithstanding the provisions of Subsection B or C of this Section, a parish governing authority shall not be liable to pay to a health care provider for health care services provided to a prisoner in an amount greater than the lesser of the actual amount billed by the health care provider, one hundred ten percent of the Medicare rate of compensation, or the health care provider’s actual costs, unless the rate of compensation for such health care services is subject to a contractual agreement entered into between the parish governing authority and the health care provider. The provisions of this Subsection shall not be construed to abrogate or nullify a contractual agreement between a parish governing authority and a health care provider for the payment of medical expenses for prisoners which was entered into prior to August 15, 2008. The provisions of this Subsection shall not be construed to require that a parish governing authority pay for health care expenses which are provided by the state’s charity hospital system. The rate provided for herein shall be reevaluated by the legislature prior to a rate being established for Fiscal Year 2010-2011. (Acts 1989, No. 402, § 1; Acts 1990, No. 75, § 1; Acts 1997, No. 626, § 1, eff. Aug. 15, 1997; Acts 1997, No. 665, § 1, eff. Aug. 15, 1997; Acts 1999, No. 1241, § 1, eff. Aug. 15, 1999; Acts 2004, No. 123, § 1, eff. June 4, 2004; Acts 2008, No. 730, § 1, eff. Aug. 15, 2008; Acts 2012, No. 109, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 109 substituted “imposition of restitution on offenders” for “restitution for damaged property” in the section heading; added “causes or attempts to cause injury to himself, civilians, other offenders, or department personnel, or who has a pattern of falsely alleging injury or illness with the result that medical expenses are incurred” in (D)(1); and added “or of the medical expenses incurred for treatment of the offender or the injured party and the amount of wages the injured party lost as a result of the injury caused by the offender” in (D)(2).

2008 Amendments. — Acts 2008, No. 730, § 1, effective August 15, 2008, added (E).

2004 Amendments. — Acts 2004, No. 123, § 1, effective June 4, 2004, substituted “The sheriff or the governing authority” for “The governing authority” in (A)(2)(a); and substituted “The sheriff or the governing authority” for “The sheriff” in (A)(2)(b).

1999 Amendments. — Acts 1999, No. 1241, § 1, effective August 15, 1999, added “restitution for damaged property” at the end of the section heading and added (D).

CROSS REFERENCES

Municipal Law. — Reimbursement for hazardous substance emergency measures > definitions. Shreveport Code of Ordinance § 26-331.
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CRIMINAL LAW & PROCEDURE

• Postconviction Proceedings

•• Imprisonment. — Clear and unambiguous language of La. Rev. Stat. Ann. § 15:824 is that if a parish sheriff receives a per diem for non-parish inmates, the parish is not required to pay the minimum of $ 3.50 per diem for the personal and variable expenses clearly associated with those inmates. Prator v. Caddo Parish, 900 So. 2d 350, 2005 La. App. LEXIS 1179 (May 5, 2005).

GOVERNMENTS

• Local Governments

•• Duties & Powers. — Pursuant to the statutory scheme embodied in La. Rev. Stat. Ann. §§ 33:1432(1), 33:4715, 15:304, 15:566(A), 15:702 — 15:705, and 15:757, prisoners incarcerated in a parish jail, either awaiting trial or serving parish sentences, were wards of the parish, which was financially responsible for their housing, food, clothing, and medical care, and the sheriff was simply the warden (“keeper”) of the parish jail. Amiss v. Dumas, 411 So. 2d 1137, 1982 La. App. LEXIS 6864 (Mar. 2, 1982), writ of certiorari denied by 415 So. 2d 940, 1982 La. LEXIS 11189 (La. 1982).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 15:704; R.S. 33:4715, OPINION No. 78-501, La. Atty. Gen. Op. No. 1978-501; 1978 La. AG LEXIS 765.

Police jury not required to furnish dentures to parish prisoners., Opinion No. 78-7, La. Atty. Gen. Op. No. 1978-7; 1978 La. AG LEXIS 1076.

Discussion of R.S. 33:1432., OPINION NUMBER 78-1599, La. Atty. Gen. Op. No. 1978-1599; 1979 La. AG LEXIS 73.

R.S. 15:704; 15:705; 40:1383; 40:1384, OPINION NUMBER 81-413, La. Atty. Gen. Op. No. 1981-413; 1981 La. AG LEXIS 87.

R.S. 33:1432, OPINION NUMBER 81-297 A, La. Atty. Gen. Op. No. 1981-297; 1981 La. AG LEXIS 90; A.

It is a violation of R.S. 139.1 for the sheriff to hire an additional employee to feed prisoners within six months of a gubernatorial election, despite fact that sheriff was unopposed in his most recent election; and the ultimate responsibility of feeding prisoners rests with governing authority, not with the sheriff., OPINION No. 84-398, La. Atty. Gen. Op. No. 1984-398; 1983 La. AG LEXIS 485.

Parish governing authority bears full financial responsibility for all costs incurred in maintaining and operating parish jail as well as those incurred in feeding and caring for prisoners., OPINION No. 82-1002, La. Atty. Gen. Op. No. 1982-1002; 1983 La. AG LEXIS 768.

R.S. 15:705, OPINION No. 83-107, La. Atty. Gen. Op. No. 1983-107; 1983 La. AG LEXIS 778.

Transportation of parish jail inmates to doctors’ offices, mental hospitals, etc. once inmates have been incarcerated it is the responsibility of the sheriff. The financial responsibility is borne by the parish governing body., OPINION No. 85-618, La. Atty. Gen. Op. No. 1985-618; 1985 La. AG LEXIS 302.

The sheriff is entitled to receive the per diem allowance paid by the state for housing state prisoners in a parish jail as authorized by R.S. 15:824(B); the expenses defrayed by this payment are for feeding & keeping state prisoners; and the parish governing authority is financially responsible for the costs of establishing and maintaining the prisons, including the keeping, feeding, and clothing of prisoners., OPINION No. 87-527, La. Atty. Gen. Op. No. 1987-527; 1987 La. AG LEXIS 324.

15:704; 15:705; 15:824, OPINION No. 87-493, La. Atty. Gen. Op. No. 1987-493; 1987 La. AG LEXIS 344.

Police jury is legally responsible for costs of medical treatment by charity hospital for inmates of parish jail; parish may obtain reimbursement of costs from inmates., Opinion Number 90-633, La. Atty. Gen. Op. No. 1990-633; 1991 La. AG LEXIS 23.

Sheriff may not require police jury to pay more than $3.50 per day under R.S. 33:1432(1) if police jury is paying cost mandated in Amiss v. Dumas., OPINION NUMBER 91-578, La. Atty. Gen. Op. No. 1991-578; 1991 La. AG LEXIS 489.

There is no requirement in the law that a sheriff and a parish enter into a contract for the sheriff to administer a parish jail., OPINION NUMBER 94-303, La. Atty. Gen. Op. No. 1994-303; 1994 La. AG LEXIS 295.

R.S. 15:703, OPINION 97-294, La. Atty. Gen. Op. No. 1997-294; 1997 La. AG LEXIS 270.

Payment of medical expenses and reimbursement under R.S. 15:705 is relative to prisoners in parish facilities and not municipal jails. Acity government may establish a similar procedure by ordinance, Opinion 98-249, La. Atty. Gen. Op. No. 1998-249; 1998 La. AG LEXIS 330.

The city jailer is responsible for seeing that its inmates receive emergency medical attention but in regard to non-emergency treatment the obligation is for “necessary” medical care., OPINION 99-384, La. Atty. Gen. Op. No. 1999-384; 1999 La. AG LEXIS 398.

Police jury must compensate sheriff for transportation of prisoners incarcerated in parish jail to municipality where prisoners are charged with state crimes., Opinion 01-132, La. Atty. Gen. Op. No. 2001-132; 2001 La. AG LEXIS 183.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Not Endowed by Their Creator: State Mandated Expenses of Louisiana Parish Governing Bodies. 50 La. L. Rev. 635 (March, 1990).

§ 706. Transfer of prisoners to jail of another parish.

A. (1) Whenever the jail of a parish is unsafe or unfit for the security of prisoners, or is held by judicial decree unfit for the detention of some or all of the inmates, or presents a security risk to a prisoner or other prisoners or to the public, or whenever a particular prisoner presents a security or health risk to himself or to other prisoners or to the public, the sheriff of the parish maintaining and keeping the prisoner or prisoners may transfer any prisoner or prisoners to the jail or jails of any other parish by written contract with the sheriff of the other parish.

(2) If the prisoner or prisoners to be transferred are not under sentence to the Department of Public Safety and Corrections, the sheriff proposing to make the transfer shall notify the court which set bail for the prisoner or prisoners at least seventy-two hours before making the transfer.

(3) If the prisoner or prisoners transferred are under sentence to the Department of Public Safety and Corrections, the sheriff transferring the prisoner or prisoners shall notify the department.

B. The sheriff to whom the transfer of the prisoner or prisoners is made shall receive, for the maintenance of such prisoner or prisoners, the same compensation authorized by law for the keeping and feeding of prisoners, which shall be paid by the parish transferring the prisoner or prisoners.

C. The sheriff of the parish to which the prisoner is conveyed shall keep the prisoner safe and secure, and subject to all orders or decrees issuing from the parish from which the prisoner was transferred.

D. The following provisions shall govern the transportation of each prisoner who is incarcerated in a parish prison or other correctional facility located within the state and whose presence is required in a criminal or civil court proceeding in a district court for a parish outside of the judicial district in which the prisoner is incarcerated:

(1) The district attorney who is to try the prisoner, or the party requesting the prisoner’s presence in a civil proceeding, as the case may be, shall apply to the court in which the court proceeding is to be held for an order directing the transportation of the prisoner. The district attorney or the party requesting the prisoner’s presence, as the case may be, has the burden of establishing just cause for the prisoner’s presence.

(2) Upon finding that the prisoner’s presence is required, the court shall order the sheriff of the parish in which the criminal or civil court proceeding is to be held to take custody of the prisoner in the parish in which the prisoner is incarcerated and to transport the prisoner to the parish in which the criminal or civil court proceeding is to be held and return the prisoner to that parish if so required.

(3) The governing authority of the parish in which the criminal court proceeding is to be held shall reimburse the sheriff of that parish for the expenses incurred by that sheriff in transporting the prisoner to the criminal court proceeding and for returning the prisoner to the parish in which he was incarcerated. In the case of a civil court proceeding, the party requesting the presence of the prisoner shall deposit into the registry of the court an amount set by the court to be sufficient to cover the costs of transporting the prisoner to the civil court proceeding and returning the prisoner to the parish in which he was incarcerated. Upon application of the transporting agency, the court shall pay the transporting agency the costs of transporting the prisoner.

(4) The provisions of this Subsection shall apply to all prisoners who are incarcerated in parish prisons, regardless of whether they are sentenced to the custody of the Louisiana Department of Public Safety and Corrections or are sentenced directly to incarceration in the parish prison. (Amended by Acts 1979, No. 399, § 1; Acts 1981, No. 780, § 1; Acts 1984, No. 222, § 1; Acts 1999, No. 317, § 1; Acts 2001, No. 842, § 2, eff. June 26, 2001.)

2001 Amendments. — Acts 2001, No. 842, § 2, effective August 15, 2001, in (D), inserted “or other correctional facility located within the state,” inserted “or civil” preceding “court proceeding”; in (D)(1), inserted “or the party requesting the prisoner’s presence in a civil proceeding, as the case may be,” deleted “criminal” preceding “court proceeding,” and added the last sentence; in (D)(2), substituted “Upon finding that the prisoner’s presence is required, the court shall” for “The court shall,” inserted “or civil” preceding “court proceeding,” and substituted “in the parish in which the prisoner” for “from the sheriff of the parish in which the prisoner”; in (D)(3), added the second and third sentences.

1999 Amendments. — Acts 1999, No. 317, § 1, effective August 15, 1999, added (D).

CROSS REFERENCES

Louisiana Law. — Testimony of inmates, see La. C.C.P. Art. 197.
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GOVERNMENTS

• Local Governments

•• Duties & Powers. — When an inmate on unsupervised work detail was injured by a fellow inmate, a parole violator, the Louisiana Department of Public Safety and Corrections shared no liability with the sheriff and the parole violator for the injury; once the parolee had violated the conditions of his parole and was arrested and placed in the parish jail, he was in the custody of the sheriff, and, under La. Rev. Stat. Ann. §§ 15:704, 15:706(C), the sheriff alone was charged with the safekeeping of prisoners in his jail. Harper v. Department of Pub. Safety & Corrections, 679 So. 2d 1321, 1996 La. LEXIS 2091 (Sept. 5, 1996).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 15:706, Opinion No. 78-1485, La. Atty. Gen. Op. No. 1978-1485; 1978 La. AG LEXIS 107.

R.S. 15:706a, Opinion No. 85-885, La. Atty. Gen. Op. No. 1985-885; 1986 La. AG LEXIS 761.

R.S. 15:706, Opinion No. 94-18, La. Atty. Gen. Op. No. 1994-18; 1994 La. AG LEXIS 63.

The La. Corrections Private Management Act did not repeal those statutes setting forth the duties and responsibilities of the sheriff as the keeper of the jail. Furthermore, the La. Corrections Private Management Act only applies to correctional facialities whose prisoners are under the custody of the state, not under the custody of the parish. Opinion No. 94-424, La. Atty. Gen. Op. No. 1994-424; 1994 La. AG LEXIS 433.

A parish police jury may enter into a cooperative endeavor with the Department of Public Safety and Corrections to place adult state inmates in a privately owned and managed detention facility pursuant to an agreement between the police jury and the owners of the private detention facility, without concurrence of parish sheriff. The police jury must still maintain a “parish jail,” to be operated by the parish sheriff. La. R.S. 15:824 requires the Department of Public Safety and Corrections to pay to sheriff, or to governing authority of parish operating parish jail, per diem for each state inmate incarcerated in the parish jail. Privately owned and managed jail, under the Louisiana Corrections Private Management Act, would not constitute a parish jail, so the per diem provided in La. R.S. 15:824 would not apply. Opinion No. 98-313, La. Atty. Gen. Op. No. 1998-313; 1998 La. AG LEXIS 290.

La. R.S. 15:706, Opinion No. 01-135, La. Atty. Gen. Op. No. 2001-135; 2001 La. AG LEXIS 257.

The costs and expenses of transporting the escaped prisoner should be paid by the Jackson Parish Sheriff’s Office and that the sheriff of Jackson Parish has the authority to allow prisoners that have not been arraigned or sentenced by the District Court to act as trustees. Opinion No. 02-0224, La. Atty. Gen. Op. No. 2002-0224; 2002 La. AG LEXIS 356.

A sheriff’s declaration that a parish jail was unsafe or unfit is binding upon the police jury or other governing authority and thereby relieves the sheriff from his statutorily-imposed duty to operate the parish prison. Opinion No. 5-0230. 2006 La. AG LEXIS 7.

§ 707. United States prisoners to be kept in custody; compensation of sheriff.

All the sheriffs, jailers, prison keepers, and their deputies to whom any person shall be sent or committed by United States marshals or their deputies, under the authority of the United States, whether on civil or criminal process, or upon any process or warrant which may be issued by the President of the United States, or those to whom he may delegate authority for any cause whatever under the law of the United States, shall take the prisoners into custody and keep them safely until their discharge by due course of law.

Any sheriff, jailer or prison keeper violating this Section shall be liable to the same penalties and the parties aggrieved shall be entitled to the same remedies as if the prisoners had been committed to their custody by virtue of legal process issued under the authority of Louisiana.

The sheriffs or jailers may contract with the U.S. Marshal of his district for the payment of a minimum rate of one dollar per day for the keeping of each federal prisoner. The sheriffs may use the funds for the proper care and safekeeping of the federal prisoners and to pay any expenses incurred in connection with their office or jail.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Police Jury and Sheriff may enter into an agreement which provides for the dual funding of a jail facility used to house federal government detainees even when such funds may be used at the sole discretion of the Sheriff., OPINION NUMBER 89-15, La. Atty. Gen. Op. No. 1989-15; 1989 La. AG LEXIS 253.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Symposium: Our New Federalism? National Authority and Local Autonomy in the War on Terror: State Incarceration of Federal Prisoners After September 11 Whose Jail is it Anyway? 69 Brooklyn L. Rev. 1335 (2004).

§ 708. Labor by prisoners permitted; workday release program; indemnification.

A. (1) Whenever a prisoner sentenced to a parish prison of any parish of the state, by any court of competent jurisdiction, or a prisoner in a parish prison awaiting transfer to a state correctional facility shall be willing of his own free will to perform manual labor upon any of the public roads, levees, streets, or public buildings, works, or improvements inside or outside of the prison, or in or upon the buildings, other improvements, or property of any organization which has qualified for tax-exempt status under 26 USC 501(c)(3), 501(c)(19), or 501(c)(23), the sheriff may set the prisoner to work. Work authorized pursuant to this Paragraph also specifically includes participation in litter abatement or collection programs to police and remove litter on public grounds, rights-of-way, lakes, streams, the shores of lakes and streams, public roads, levees, or streets.

(2) Whenever a prisoner sentenced to the parish prison of any parish of this state, by any court of competent jurisdiction, or a prisoner in a parish prison awaiting transfer to a state correctional facility shall be willing of his own free will to perform manual labor upon any cemetery or graveyard or work in a solid waste recycling program administered by a state agency or political subdivision and approved by the sheriff, the criminal sheriff may set the prisoner to work upon labor determined by the governing authority of the parishes and the municipal authorities of the towns and cities.

(3) (a) Whenever a prisoner sentenced to a parish prison of any parish of the state, by any court of competent jurisdiction, or a prisoner in a parish prison awaiting transfer to a state correctional facility shall be willing of his own free will to perform manual labor by assisting the governing authority of any municipality to maintain the municipality in a safe and sanitary condition by cutting, destroying, or removing noxious weeds or grass or other deleterious, unhealthful, or noxious growths on any sidewalks or banquettes and on any lot, place, or area within the municipality and the sheriff has approved the work, the sheriff may set the prisoner to work upon labor determined by the governing authority of the municipality to effectuate this purpose. The governing authority of any municipality shall comply with the provisions of R.S. 33:5062 and all other relevant provisions of law. R.S. 33:815 and 4766 are not affected by the provisions of this Paragraph. The Department of Transportation and Development is excluded from this Paragraph and is subject to the requirements of R.S. 48:261(B), (C), and (D) and all other relevant provisions of law.

(b) The use of prison labor shall in no way reduce the work force of any highway maintenance gang or cause the layoff of any classified employee.

(c) Repealed by Acts 2006, No. 336, § 2, effective June 13, 2006.

(4) Any prisoner in a parish prison awaiting transfer to a state correctional facility who is willing of his own free will to perform manual labor may be allowed to provide such services for work projects located within that parish which are performed by Prison Enterprises in accordance with the provisions of R.S. 15:1151 et seq. Any inmate performing work for Prison Enterprises pursuant to the provisions of this Paragraph shall be compensated in accordance with the provisions of R.S. 15:873. Such compensation shall be deposited in the same manner and in the appropriate accounts as provided in R.S. 15:874.

(5) Whenever any local governing authority is notified by the Corps of Engineers of the United States of the possible closure of a floodgate or lock and a prisoner sentenced to the parish prison of any parish of this state, by any court of competent jurisdiction, or a prisoner in a parish prison awaiting transfer to a state correctional facility shall be willing of his own free will to perform manual labor upon such floodgate or lock situated on a waterway within the parish which is operated by or under the control or jurisdiction of the United States government or any agency thereof and such labor is approved by the sheriff, the criminal sheriff may set the prisoner to work upon such labor as contracted to between the sheriff and the United States government or any agency thereof. Nothing contained in this Section shall authorize the criminal sheriff of Orleans Parish to contract for any inmate to perform manual labor upon any floodgate or lock situated on the Industrial Canal.

B. The sheriffs of the parishes shall establish regulations which they may deem necessary to carry into effect the provisions of this Section and for the discipline, working, and employment of the prisoners.

C. This Section shall not apply to criminals convicted of crimes of first or second degree murder, attempted first or second degree murder, aggravated rape, attempted aggravated rape, forcible rape, aggravated kidnapping, aggravated arson, armed robbery, or attempted armed robbery, or persons sentenced as habitual offenders under R.S. 15:529.1, except during the last six months of their terms.

D. (1) (a) Whenever a person is convicted of a misdemeanor for violation of any state law or any parish or municipal ordinance and is sentenced to imprisonment, the sentencing court may order the person so sentenced to report, during the term of imprisonment, to the sheriff to participate in a court-approved workday release program as established and administered by the sheriff.

(b) The person so sentenced shall pay the sum of fifty dollars to the sheriff to defray the cost of participation in the program. The payment of the costs shall be based upon the defendant’s ability to pay.

(2) Each sheriff shall establish written rules for the administration of the workday release program. However, each participant shall be required to report for work for a period of time during daylight hours for not less than eight nor more than ten hours to be determined by the sheriff. Upon release each participant shall not be confined to jail, but shall return to his place of residence. The sheriff may determine that an inmate shall not participate in the program if such participation may result in harm to the community or to the participant.

(3) If any participant violates the rules of the workday release program prescribed by the sheriff, or if the sheriff determines that a person shall not participate in the program, the inmate shall be imprisoned for the remainder of his sentence. Failure to report to or return from the scheduled workday program shall be considered an escape under the provisions of R.S. 14:110.

E. The political subdivision which administers the solid waste recycling program or any other public work or nonprofit program shall indemnify and hold the sheriff, the state, and the state agency harmless for any injury caused by the inmate, unless the gross negligence or intentional act of the sheriff or the state or the state agency was a substantial factor in causing the injury.

F. Notwithstanding any provision of law to the contrary, no prisoner sentenced to a parish prison and no prisoner in a parish prison awaiting transfer to a state correctional facility shall perform any labor for a private contractor.

G. Prisoners participating in any of the inmate labor programs authorized by this Section shall always remain in the custody and under the control of the sheriff, except when parish or municipal authorities assume the responsibility for the custody and control of participating prisoners for particular parish or municipal projects while the prisoners are outside of prison facilities administered by the sheriff.

H. A prisoner participating in any of the inmate labor programs authorized by this Section shall have no cause of action for damages against the sheriff or any parish or municipal authority conducting the program or supervising his participation therein, nor against any deputy, employee, or agent of such sheriff or parish or municipal authority, for any injury or loss suffered by him during or arising out of his participation in the program, unless the injury or loss was caused by the intentional or grossly negligent act or omission of the sheriff or the parish or municipal authority or the deputy, employee, or agent of the sheriff or parish or municipal authority. Nor shall liability be imposed on the sheriff or the parish or municipal authority or the deputies, employees, or agents of the sheriff or the parish or municipal authority for any injury caused by a prisoner participating in any of the inmate labor programs authorized by this Section unless the gross negligence or intentional act of the sheriff or any parish or municipal authority or the deputy, employee, or agent of the sheriff or the parish or municipal authority was a substantial factor in causing the injury. No provision hereof shall negate the requirement to provide a prisoner with necessary medical treatment as statutorily required. (Amended by Acts 1954, No. 387, § 1; Acts 1983, No. 615, § 1; Acts 1985, No. 786, § 1; Acts 1986, No. 704, § 2; Acts 1990, No. 416, § 1; Acts 1992, No. 402, § 1; Acts 1995, No. 908, § 1; Acts 1997, No. 509, § 1, eff. Aug. 15, 1997; Acts 1997, No. 656, § 1, eff. Aug. 15, 1997; Acts 1999, No. 992, § 1, eff. Aug. 15, 1999; Acts 2003, No. 630, § 1, eff. Aug. 15, 2003; Acts 2004, No. 38, § 1, eff. Aug. 15, 2004; Acts 2006, No. 336, §§ 1, 2, eff. June 13, 2006.)

Editor’s Notes. — Acts 2010, No. 39, § 2, effective May 26, 2010, repealed R.S. 33:815 referenced in the section above.

Acts 2006, No. 336, § 3, provides that the Act is declared to be remedial, curative, and procedural, and therefore is to be applied retroactively as well as prospectively.

2006 Amendments. — Acts 2006, No. 336, §§ 1 and 2, effective June 13, 2006, deleted the last sentence of (A)(1) and (2), and deleted the second sentence in (3)(a) and (5), which read: “The prisoners shall always remain under the custody and control of the sheriffs”; deleted (A)(1)(b); in (A)(1), substituted “USC” for “U.S.C.”; deleted (A)(3)(c); deleted (5)(b); and added (G) and (H).

2004 Amendments. — Acts 2004, No. 38, § 1, effective August 15, 2004, inserted “501(c)(19), or 501(c)(23)” in A(1)(a).

2003 Amendments. — Acts 2003, No. 630, § 1, effective August 15, 2003, inserted “or in or upon the buildings, other improvements, or property of any organization which has qualified for tax-exempt status under 26 U.S.C. 501(c)(3)” following “inside or outside of the prison” in the first sentence of (A)(1)(a).

1999 Amendments. — Acts 1999, No. 992, § 1, effective August 15, 1999, added (A)(5) and (F).

CROSS REFERENCES

Louisiana Law. — Prisoners confined in multiparish prisons, see La. R.S. 15:808.

Rules, see La. R.S. 15:1156.

Method of service of sentence of imprisonment; labor and confinement; workday release program, see La. C.Cr.P. Art. 890.

Federal Law. — Exemption from tax on corporations, certain trusts, etc. 26 U.S.C.S. § 501.
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GOVERNMENTS

• State & Territorial Governments

•• Employees & Officials. — Under La. Rev. Stat. Ann. § 15:708B, the sheriff is responsible for establishing regulations regarding the discipline, working, and employment of prisoners in his custody; other than two exceptions, the sheriff has absolute authority over the inmate without any control whatsoever by the Louisiana Department of Public Safety and Corrections. Gullette v. Caldwell Parish Police Jury, 765 So. 2d 464, 2000 La. App. LEXIS 1651 (June 21, 2000).

TORTS

• Public Entity Liability

•• Liability

••• General Overview. — Because the town’s mayor consented to have the inmates picked up and supervised at all times the sheriff’s obligations to his post were satisfied, and because there were no detainers which required the sheriff to require the inmate’s detention, the sheriff was not grossly negligent and responsible for the damages caused by the inmate’s escape, and was entitled to indemnification under La. Rev. Stat. Ann. § 15:708. Marceaux v. Gibbs, 680 So. 2d 1189, 1996 La. App. LEXIS 1533 (Aug. 14, 1996), affirmed in part and reversed in part by, amended by La. 96-2839, 699 So. 2d 1065, 1997 La. LEXIS 2481 (La. Sept. 9, 1997).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 15:805 & R.S. 15:708, Opinion No. 78-576, La. Atty. Gen. Op. No. 1978-576; 1978 La. AG LEXIS 705.

La. R.S. 15:708 provides that in general, prisoner labor may be used upon public property. Since the use of prisoner labor on private property is not absolutely prohibited, however, any agreement involving the use of prisoner labor upon private property must be scrutinized to determine whether the agreement involves a permissible use of prisoner labor. Opinion No. 87-364, La. Atty. Gen. Op. No. 1987-364; 1987 La. AG LEXIS 413.

State legislator is not entitled to inmate labor for district office pursuant to La. R.S. 15:708 or R.S. 15:832. Legislator may utilize inmate labor in work release program pursuant to La. R.S. 15:711 or R.S. 15:1111. Opinion No. 88-489, La. Atty. Gen. Op. No. 1988-489; 1989 La. AG LEXIS 113.

Inmates physically housed in a state correctional facility may be required to perform work by the warden pursuant to R.S. 15:855. Opinion No. 89-166, La. Atty. Gen. Op. No. 1989-166; 1989 La. AG LEXIS 231.

Parish, State and Sheriff may use both parish and state inmate labor for public works joint venture (if the state inmate also be in the custody of the Sheriff) inmate volunteers labor, and is not in class of serious offenders ineligible for work: government entities are solidarily liable for torts or crimes committed by prisoners. Opinion No. 89-535, La. Atty. Gen. Op. No. 1989-535; 1989 La. AG LEXIS 418.

The agreement of the Sheriff would be required to permit the police jury to have supervision over the prisoner crew on a public works project. Opinion No. 94-262, La. Atty. Gen. Op. No. 1994-262; 1994 La. AG LEXIS 311.

There is no statutory provisions for sheriffs to enter into contracts for private sector employment of inmate labor. Opinion No. 97-13, La. Atty. Gen. Op. No. 1997-13; 1997 La. AG LEXIS 72.

The Ascension Parish Sheriff’s Office may provide volunteer inmate labor for a public improvement project. The Sheriff’s Office may also contribute funds to the public project pursuant to a valid cooperative endeavor agreement. Opinion No. 00-215, La. Atty. Gen. Op. No. 2000-215; 2000 La. AG LEXIS 252.

Inmate Labor—R.S. 15:708. We conclude voluntary inmate labor can be performed upon cemetery property; however, manual labor upon private property is prohibited. Opinion No. 00-455, La. Atty. Gen. Op. No. 2000-455; 2001 La. AG LEXIS 55.

The sheriff may set the prisoner to work that are in a parish prison, but he remains under the control of the sheriff. The Mayor has no authority over the operation of the Department of an elected Chief of Police, or inmates released to him. Opinion No. 01-334, La. Atty. Gen. Op. No. 2001-334; 2001 La. AG LEXIS 501.

The police jury, not the Bayou Lafourche Fresh Water District, is vested with responsibility for maintaining the banks of Bayou Lafourche for purposes that are incidental to the navigable character of the stream. Opinion No. 02-0032, La. Atty. Gen. Op. No. 2002-0032; 2002 La. AG LEXIS 142.

The costs and expenses of transporting the escaped prisoner should be paid by the Jackson Parish Sheriff’s Office and that the sheriff of Jackson Parish has the authority to allow prisoners that have not been arraigned or sentenced by the District Court to act as trustees. Opinion No. 02-0224, La. Atty. Gen. Op. No. 2002-0224; 2002 La. AG LEXIS 356.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Recent Development: Lynch v. Cannatella: An Inconsistent Application of Qualified Immunity. 62 Tul. L. Rev. 820 (March, 1988).

§ 709. Prisoners convicted in other states and housed in Louisiana.

A. A prisoner convicted and sentenced to incarceration by a court in another state shall not be housed for the commission of that offense in a state correctional facility in Louisiana; however, nothing in this Section shall be construed to limit the prosecution, sentencing, or incarceration of any person for the commission of a criminal offense in the state of Louisiana.

B. A prisoner convicted and sentenced to incarceration by a court in another state who is housed in a local jail or private correctional facility in Louisiana shall not be released in this state. Any prisoner housed in a local jail or private correctional facility shall be returned to an appropriate correctional facility located within the state where he was convicted and sentenced for release in that state.

C. A prisoner convicted and sentenced by another state shall not be housed in a local jail or private correctional facility if the prisoner would be classified as maximum custody by the Louisiana Department of Public Safety and Corrections classification procedure.

D. The state where the prisoner was convicted and sentenced shall be responsible for the costs associated with returning the prisoner to that state.

E. The provisions of this Section shall not apply to any prisoner kept in custody under the authority of the United States or held under the jurisdiction of the United States.

F. For the purposes of this Section:

(1) “Local jail” means a correctional facility operated by a political subdivision of the state or defined by law as a political corporation.

(2) “Private correctional facility” means a correctional facility operated by a private entity.

(3) “State correctional facility” means a correctional facility owned and operated by the state of Louisiana or the Louisiana Correctional Facilities Corporation housing prisoners committed to the custody of the Department of Public Safety and Corrections. (Acts 2002, 1st Ex. Sess., No. 74, § 1, eff. June 16, 2002; Acts 2010, No. 222, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 222 rewrote (C), which formerly read: “A private correctional facility may house prisoners convicted and sentenced by another state if the prisoners would not be classified as maximum custody by the Louisiana Department of Public Safety and Corrections classification procedure.”

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute inserted “Public Safety and” preceding “Corrections” in Subsection (C) as enacted by Acts 2002, 1st Extraordinary Session, No. 74, § 1.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• Escape

•••• General Overview. — In the context of an escape charge, the Louisiana Caddo Correctional Institute (CCI) is a penal place of detention operated by the Caddo Parish Police jury for safekeeping and housing of those persons serving their sentences, as authorized by La. Rev. Stat. Ann. § 15:709; also, by other valid regulation those awaiting trial are lawfully confined at CCI. State v. Johns, 339 So. 2d 801, 1976 La. LEXIS 5069 (Nov. 8, 1976).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 15:704; R.S. 33:4715, OPINION No. 78-501, La. Atty. Gen. Op. No. 1978-501; 1978 La. AG LEXIS 765.

§ 710. Exchange of prisoners between parishes.

The governing authorities of the various parishes composing any one judicial district may arrange with each other or among themselves for the transfer of prisoners from one parish to another in the same judicial district for the purpose of performing any kind of work that may legally be required of them, under whatever conditions and upon whatever terms may be mutually agreed upon by the governing authorities.

§ 711. Work release program.

A. The sheriff of each parish, and in Orleans Parish, the criminal sheriff, is hereby authorized to establish and administer a work release program for inmates of any jail or prison under his jurisdiction. In the event that the inmate is confined to a parish correctional facility not operated by the sheriff, then the superintendent of the correctional facility is hereby authorized to establish and administer a work release program for inmates of the correctional facility under his jurisdiction, and where the word sheriff is used herein it shall also mean superintendent of the correctional facility wherein the inmate is confined.

B. Each sheriff shall establish written rules for the administration of the work release program and shall determine those inmates who may participate in the release program, except that no inmate may participate in the program if his sentence so stipulates. Inmates sentenced to the Department of Corrections who are in the custody of the sheriff shall not be eligible for work release unless such inmates are in compliance with standards for work release within the department and written approval of the secretary of the department is obtained. If any inmate violates the conditions prescribed by the sheriff, his work release privileges may be withdrawn. Failure to report to or return from the planned employment shall be considered an escape under the provisions of R.S. 14:110. The sheriff may approve as work release privileges, placement in universities, colleges, technical, vocational or trade schools or in sheltered workshops or in training programs designed to improve the skills and abilities of the inmate.

C. Every inmate with work release privileges shall be liable for the cost of his room, board, clothing and other necessary expenses incident to his employment or placement.

D. The wages of any inmate so employed shall be collected by the sheriff or by his designated agent, and the sheriff shall deposit the same in a public banking institution and keep a ledger showing the financial status of each inmate on the program.

E. The wages of any such inmate shall be disbursed by the sheriff for the following purposes and in the order stated:

(1) The board of the inmate including food, clothing, medical, and dental expenses;

(2) Necessary travel expense to and from work and other incidental expenses of the inmate;

(3) Support of the inmate’s dependents, if any;

(4) Payment, either in full or ratably of the inmate’s obligations acknowledged by him in writing, or which have been reduced to judgment;

(5) The balance if any, to the inmate upon his discharge.

F. The wages of an inmate so employed shall be not less than the customary wages for an employee performing similar services.

G. (1) Any inmate who has been convicted of forcible rape (R.S. 14:42.1), aggravated arson (R.S. 14:51), armed robbery (R.S. 14:64), attempted murder (R.S. 14:27 and 29), attempted armed robbery (R.S. 14:27 and 64), and persons sentenced as habitual offenders under R.S. 15:529.1 shall be eligible to participate in a work release program during the last six months of their terms. Notwithstanding the provisions of this Section and unless the inmate is eligible at an earlier date, those inmates who have served a minimum of fifteen years in the custody of the department or the sheriff for those crimes enumerated in this Section, shall be eligible to participate in a work release program during the last twelve months of their term.

(2) Any inmate convicted of producing, manufacturing, distributing, or dispensing, or possession with intent to produce, manufacture, distribute, or dispense a controlled dangerous substance classified in R.S. 40:964 shall be eligible to participate in the work release program if the inmate is otherwise in compliance with the standards for work release.

H. No inmate employed in the work release program shall be employed in a position which would necessitate his departure from the state except for those inmates assigned to work release programs who are employed in industries off the coast of Louisiana. (Added by Acts 1968, No. 188, § 1; Amended by Acts 1978, No. 440, § 1; Acts 1978, No. 510, § 1; Acts 1979, No. 720, § 1, eff. July 20, 1979; Acts 1985, No. 786, § 1; Acts 1989, No. 402, § 1; Acts 2006, No. 173, § 1, eff. Aug. 15, 2006; Acts 2008, No. 31, § 1, eff. Aug. 15, 2008; Acts 2009, No. 266, § 1, eff. Aug. 15, 2009.)

2009 Amendments. — The 2009 amendment by No. 266 rewrote (G); and added “except for those inmates assigned to work release programs who are employed in industries off the coast of Louisiana” to the end of (H).

2008 Amendments. — Acts 2008, No. 31, § 1, effective August 31, 2008, in (G)(1), substituted “of this Section” for “above,” deleted “producing, manufacturing, distributing, or dispensing or possession with intent to produce, manufacture, distribute, or dispense a controlled dangerous substance classified in Schedule I or Schedule II of R.S. 40:964” following “attempted armed robbery (R.S. 14:27 and 64)”; and in (G)(2), substituted “No inmate convicted of producing, manufacturing, distributing, or dispensing or possession with intent to produce, manufacture, distribute, or dispense a controlled dangerous substance classified in Schedule I or Schedule II of R.S. 40:964” for “Notwithstanding Paragraph (1) of this Subsection, no inmate convicted of distribution or possession with intent to distribute cocaine where the offense of conviction involves less than twenty-eight grams of cocaine or distribution or possession with intent to distribute marijuana where the offense of conviction involves less than one pound of marijuana.”

2006 Amendments. — Acts 2006, No. 173, § 1, effective August 15, 2006, added (G)(2); and substituted “and” for “14:” following “R.S. 14:27” throughout (G)(1).

Quoted Statutory Material. — Acts 2009, No. 266, § 3, provides that “If any provision or item of an act, or the application thereof, is held invalid, such invalidity shall not affect other provisions, items, or applications of the act which can be given effect without the invalid provision, item, or application.”

CROSS REFERENCES

Louisiana Law. — Jefferson Davis work-release program, see La. R.S. 15:711.1.

Inmate eligibility for program; prohibitions, see La. R.S. 15:1199.7.

Traditional work release programs not affected, see La. R.S. 15:1199.11.

Municipal Law. — Prisons, payment of medical expenses > inmate’s funds to be applied to charges. New Orleans Code of Ordinance § 70-707.

ADMINISTRATIVE LAW & DECISIONS

Administrative Code. — Adult and Juvenile Services > Juvenile Offender Custody, Classification and Assignment. LAC 22::I.308.

Attorney General. — State legislator is not entitled to inmate labor for district office pursuant to La. R.S. 15:708 or R.S. 15:832. Legislator may utilize inmate labor in work release program pursuant to La. R.S. 15:711 or R.S. 15:1111., OPINION No. 88-489, La. Atty. Gen. Op. No. 1988-489; 1989 La. AG LEXIS 113.

There is no statutory provisions for sheriffs to enter into contracts for private sector employment of inmate labor., OPINION NUMBER 97-13, La. Atty. Gen. Op. No. 1997-13; 1997 La. AG LEXIS 72.

Though the chief executive officer acts as administrator of work release programs and trusteeship, a city court judge has the authority to stipulate, in sentencing a prisoner for the violation of a city ordinance, that a prisoner shall not be eligible for work release or trustee programs., Opinion No. 97-123, La. Atty. Gen. Op. No. 1997-123; 1997 La. AG LEXIS 104.

The sheriff may set the prisoner to work that are in a parish prison, but he remains under the control of the sheriff. The Mayor has no authority over the operation of the Department of an elected Chief of Police, or inmates released to him., OPINION 01-334, La. Atty. Gen. Op. No. 2001-334; 2001 La. AG LEXIS 501.

The costs and expenses of transporting the escaped prisoner should be paid by the Jackson Parish Sheriff’s Office and that the sheriff of Jackson Parish has the authority to allow prisoners that have not been arraigned or sentenced by the District Court to act as trustees., Opinion No. 02-0224, La. Atty. Gen. Op. No. 2002-0224; 2002 La. AG LEXIS 356.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Recent Development: Watson v. Graves: Locked Into Minimum Wage: Fair Labor and Standards Act Coverage of Prison Inmates. 65 Tul. L. Rev. 1767 (June, 1991).

Comment: Parole in Louisiana: Theory and Practice. 48 Tul. L. Rev. 332 (February, 1974).

§ 711.1. Jefferson Davis work-release program.

A. Notwithstanding the provisions of R.S. 15:711, and any other law to the contrary, the sheriff of the parish of Jefferson Davis is hereby authorized to establish and administer a work-release program for the inmates of any jail or prison under his jurisdiction who have been convicted of misdemeanors. The sheriff shall adopt rules and regulations providing for the administration of the program subject to the approval of the district attorney and the judge of the Thirty-First Judicial District Court. The rules and regulations, among other things, may provide:

(1) The criteria for eligibility of the inmates for participation in the program.

(2) The conditions to be observed by participants while released for work.

(3) The disposition of monies earned, including contribution to the expenses of confinement; support of any family; payment of fines, court costs, restitution, and judgments; and retention of earnings until release from confinement.

(4) Diminution of sentence for participation in the program which shall not exceed one and one-third days credit on the sentence for each day served on the work-release program, the diminution to be allowed only for inmates who spend each night in jail.

B. Beginning in 1979, and in every fourth year thereafter, on or before October 1 of the year, the sheriff shall disburse all monies collected under the program towards the expenses of administration by transferring one-half of such monies to the general fund of the parish governing authority of Jefferson Davis Parish and the remaining one-half to the operating fund of the sheriff. (Added by Acts 1979, No. 190, § 1.)

§ 712. Facilities providing housing or temporary residence to individuals participating in work release or workforce development work release programs administered by the sheriff.

A. No facility that provides housing or temporary residence for individuals who are participating in work release programs as authorized by the provisions of R.S. 15:711 or 1199.10 shall be located within one thousand feet of any school or child day care center property.

B. (1) In municipalities and unincorporated areas which are divided into subdivisions with streets, blocks, and sidewalks, this distance shall be measured as a person walks using the sidewalk from the nearest point of the property line of the school or day care center to the nearest point of the premises to be used to provide housing or temporary residence.

(2) Outside of municipalities and unincorporated areas which are not divided into subdivisions with streets, blocks, or sidewalks, the measurement of this distance shall be a straight line from the nearest point of the premises to provide housing or temporary residence to the nearest point of the school or day care center property.

C. (1) The prohibitions provided for in Subsection A of this Section shall not apply to any facility that provides housing or temporary residence which has been in operation for a year or longer prior to August 15, 2009.

(2) The subsequent construction, erection, development, or movement of a school or day care center which causes the facility providing housing or temporary residence to be located within the prohibited distance as provided for in Subsection A of this Section shall not be cause for a violation of the provisions of this Section.

D. For purposes of this Section the following definitions shall apply:

(1) “Child day care center property” means property on which is located a facility licensed as a day care center under the provisions of the Child Care Facility and Child-Placing Agency Licensing Act (R.S. 46:1401 et seq.) or licensed as a group child day care home under the provisions of the Child Care Registration Law (R.S. 46:1441 et seq.).

(2) “Premises” includes that land and any improvements thereon.

(3) “School property” means the property of any public elementary or secondary school or any nonpublic elementary or secondary school.

E. Whoever violates the provisions of this Section shall be fined not more than five hundred dollars, or imprisoned for not more than six months, or both. (Acts 2009, No. 151, § 1, eff. Aug. 15, 2009.)

§ 713. Medical expenses of prisoners in extraordinary circumstances.

A. Notwithstanding any other provision of law to the contrary, whenever circumstances, as provided herein, require a sheriff to transfer inmates to or from a parish prison or jail to a hospital or medical center, the state shall be responsible for and shall reimburse the appropriate authority for medical care incurred to attend such prisoners, including the payment of all costs when hospitalization is required, when all of the following occur:

(1) The governor declares by executive order or proclamation pursuant to the provisions of the Louisiana Homeland Security and Emergency Assistance and Disaster Act (R.S. 29:721 et seq.) a disaster or emergency encompassing the parish prison where the inmate was incarcerated.

(2) The Board of Supervisors of Louisiana State University and Agricultural and Mechanical College declares that the state hospital operated as part of the Louisiana State University Health Sciences Center, which typically provides the medical care to inmates in that parish, has been rendered inoperable and is unable to provide medical treatment to those inmates.

B. The provisions of this Section shall be subject to appropriation by the legislature. (Acts 2005, 1st Ex. Sess., No. 62, § 1, eff. Dec. 6, 2005.)

PART 1-A. PRISON INMATE TRAINING REFORM ACT.

§ 731. Short title.

This Part may be cited as the “Prison Inmate Training Reform Act”. (Acts 1994, 3rd Ex. Sess., No. 113, § 1.)

§ 732. Legislative findings and declaration.

The legislature finds that through inmate exercise programs, including karate, judo, and other types of martial arts, inmates are drastically improving their physical strength. The safety of law enforcement and correctional officers who guard and have contact with these inmates on a daily basis is being put at a greater and unnecessary risk. The safety of the public at large, as well as law enforcement personnel, may be put in increased jeopardy or increased physical risk upon an inmate’s release because of the released prisoner’s enhanced physical condition and training. It is therefore the intent of the legislature, for the protection of the public safety and for the protection of law enforcement and correctional personnel, to prohibit karate, judo, or martial arts programs of any form within jails, prisons, correctional facilities, juvenile facilities, temporary holding centers, halfway houses, or detention centers. (Acts 1994, 3rd Ex. Sess., No. 113, § 1.)

§ 733. Prohibition of karate, judo, or other martial arts programs.

A. No person who is incarcerated by a court of law and is being detained in any jail, prison, correctional facility, juvenile institution, temporary holding center, halfway house, or detention facility shall have access to or use of any of the following programs, whether the programs are supported by state or local funds, or provided by incarcerated volunteers or employees or outside donations or volunteers:

(1) Karate.

(2) Judo.

(3) Martial arts of any form.

B. Nothing in this Section shall prohibit an inmate from participating in basketball, jogging, stationary bicycling, calisthenics supervised by correctional staff, and other forms of physical activities which correctional facility personnel approve. (Acts 1994, 3rd Ex. Sess., No. 113, § 1.)

PART 1-B. PRISON REFORM ACT OF 1995.

§ 737. Title.

This Part shall be known and may be cited as the “Prison Reform Act of 1995”. (Acts 1995, No. 810, § 1.)

§ 738. Minimum standard of living.

No incarcerated state prisoner, whether before trial, during trial or on appeal, or after final conviction, who is housed in any jail, prison, correctional facility, juvenile institution, temporary holding center, or detention facility within the state shall have a standard of living above that required by the constitutions of the United States and the state of Louisiana, as ordered or interpreted by the appropriate courts of last resort, or by the standards set by the American Correctional Association. It is the intention of this legislature that, to the extent permitted by law, no inmate shall have a standard of living better than the state poverty level. Citizens should not be worse off economically and living in conditions that are below those granted to inmates whose living standards are being paid for and subsidized by the hard-working and law-abiding people of the state of Louisiana. (Acts 1995, No. 810, § 1.)

§ 739. Inmate blood and saliva testing.

A. (1) Any incarcerated prisoner, whether before trial, during trial, pending appeal, or after final conviction, who is housed in any jail, prison, correctional facility, juvenile institution, temporary holding center, or detention facility within the state and who bites another person; spits or throws feces, urine, blood, saliva, or any other form of human waste or bodily fluid directly on another person; or causes, through contact, bleeding or exposure of flesh of another person in such a manner that the contact may cause the other person to contract an infectious disease, shall submit to a test designed to determine whether the incarcerated prisoner is infected with a sexually transmitted disease, or acquired immune deficiency syndrome (AIDS), the human immunodeficiency virus (HIV), HIV-1 antibodies, or any other probable causative agent of AIDS, viral hepatitis, or other infectious disease. Each incarcerated prisoner who is involved in an incident shall be deemed to be an offender and shall be subject to testing.

(2) The procedure or test shall be performed by a qualified physician or other qualified person who shall report any positive result to the chief administrator of the jail or correctional facility, if the offender is incarcerated, and shall also notify the offender, regardless of the results. If the offender is incarcerated, the test may be administered at the place of incarceration or the offender may be transferred to an appropriate testing facility and returned to incarceration following the testing procedure.

B. (1) If the offender tested under the provisions of Subsection A tests positive for a sexually transmitted disease, or AIDS, HIV, HIV-1 antibodies, or any other probable causative agent of AIDS, viral hepatitis, or other infectious disease, upon request, he shall be provided with the following services:

(a) Counseling regarding HIV, viral hepatitis, or other infectious disease.

(b) Referral to appropriate health care and support services.

(2) These services shall be provided in accordance with applicable state law and the regulations governing the specific programs under which the services are to be provided.

(3) The costs associated with this testing shall be paid by the offender.

C. Any person who is involved in or witnesses an incident provided for in Subsection A of this Section may notify by affidavit the chief administrator of the jail or correctional facility that an incident provided for in Subsection A of this Section has occurred and the administrator shall order the testing, as provided in this Section, of each incarcerated prisoner who was involved in the incident. (Acts 1997, No. 1399, § 1, eff. Aug. 15, 1997; Acts 2010, No. 110, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 110 rewrote (A)(1) and (C).

PART 1-C. PRIVATE CORRECTIONAL FACILITIES.

Editor’s Notes. — Acts 2007, No. 241, § 1, enacted Part I-C of Chapter 7 of Title 15, comprised of R.S. 15:741 through 743.

§ 741. Short title.

This Part may be cited as the “Private Correctional Facilities Act”. (Acts 2007, No. 241, § 1, eff. Aug. 15, 2007.)

Editor’s Notes. — Acts 2007, No. 241, § 1, enacted Part I-C of Chapter 7 of Title 15, comprised of R.S. 15:741 through 743.

§ 742. Definitions.

For the purposes of this Part:

(1) “Correctional facility employee” means any employee of any jail, prison, or correctional facility.

(2) “Private correctional facility” means a correctional facility owned and operated by a private entity. (Acts 2007, No. 241, § 1, eff. Aug. 15, 2007.)

§ 743. Authority of private correctional facility employees.

Any correctional facility employee who is employed by the operator of a private correctional facility and who has met the employment and training requirements set forth in the applicable standards of the American Correctional Association shall have full authority to perform his duties and responsibilities under law, including but not limited to exercising the use of force in the same manner and to the same extent as would be authorized if he were employed by the Department of Public Safety and Corrections in a similar capacity. (Acts 2007, No. 241, § 1, eff. Aug. 15, 2007.)

PART 1-D. SAFE PREGNANCY FOR INCARCERATED WOMEN.

Editor’s Notes. — Acts 2012, No. 761, § 1, enacted Part I-D of Chapter 7 of Title 15, comprised of R.S. 15:744 through 744.8.

§ 744. Title.

This Part shall be known as the Safe Pregnancy for Incarcerated Women Act. (Acts 2012, No. 761, § 1, eff. Aug. 1, 2012.)

Editor’s Notes. — Acts 2012, No. 761, § 1, enacted Part I-D of Chapter 7 of Title 15, comprised of R.S. 15:744 through 744.8.

§ 744.1. Legislative findings.

A. The legislature hereby finds that restraining a pregnant woman can pose undue health risks to both the woman and the fetus.

B. The vast majority of female prisoners or detainees in Louisiana are non-violent offenders.

C. Restraining pregnant prisoners and detainees increases the potential for physical harm from an accidental trip or fall.

D. Freedom from physical restraints is especially critical during labor, delivery, and postpartum recovery after delivery. Women often need to move around during labor and recovery, and restraints can further interfere with medical staff’s ability to appropriately assist in childbirth or to conduct emergency procedures.

E. Public health organizations have expressed opposition to shackling pregnant women because of the dangers posed to a woman’s health and well-being. (Acts 2012, No. 761, § 1, eff. Aug. 1, 2012.)

§ 744.2. Restraint during second and third trimesters.

Whenever a prison operator or employee has actual or constructive knowledge that a prisoner is in the second or third trimester of pregnancy the prison operator shall ensure all of the following:

(1) The type of restraint applied and the application of the restraint shall be done in the least restrictive manner necessary.

(2) An electronic restraint belt shall never be used on the prisoner.

(3) The prisoner shall never be handcuffed behind the back.

(4) The prisoner shall never be restrained using leg irons.

(5) The prisoner shall never be placed in a face down position. (Acts 2012, No. 761, § 1, eff. Aug. 1, 2012.)

§ 744.3. Restraint during childbirth.

A. Restraints shall not be used on a pregnant prisoner while she is in labor and during delivery unless a member of the medical staff orders therapeutic restraints for a prisoner who, due to a psychiatric or medical disorder, is a danger to herself, her child, her unborn child, or other persons. For purposes of this Section, “therapeutic restraints” shall not include metal handcuffs or shackles.

B. No restraints shall be used on a prisoner known to be pregnant during any pregnancy-related medical distress, or while she is being transported to a medical facility or the Louisiana Correctional Institute for Women for delivery or any pregnancy-related medical distress, or during postpartum recovery, unless there are compelling grounds to believe that the prisoner presents either of the following:

(1) An immediate and serious threat of physical harm to herself, staff, or others.

(2) A substantial flight risk and the prisoner cannot be reasonably contained by other means.

C. Notwithstanding the provisions of Subsection B of this Section:

(1) If the doctor, nurse, or other health professional treating the prisoner requests, based on his or her professional medical judgment, that restraints not be used, the prison staff accompanying the prisoner shall immediately remove all restraints.

(2) If restraints are used on the prisoner, the type of restraint applied and the application of the restraint shall be done in the least restrictive manner necessary.

(3) Under no circumstances shall waist restraints be used on any prisoner during transportation to a medical facility or postpartum recovery. (Acts 2012, No. 761, § 1, eff. Aug. 1, 2012.)

§ 744.4. Monitoring.

Consistent with established policy and practice, it shall be the duty and responsibility of the prison operator to provide adequate personnel to monitor a pregnant prisoner during transport to and from a medical facility and during the prisoner’s stay at the medical facility. Such personnel shall have the ability to release any restraint should a release from restraint become medically necessary. (Acts 2012, No. 761, § 1, eff. Aug. 1, 2012.)

§ 744.5. Definitions.

For purposes of this Part:

(1) “Labor” means the period of time before a birth during which contractions are of sufficient frequency, intensity and duration to bring about effacement and progressive dilation of the cervix. The determination of when labor has commenced shall rest solely with the medical providers of the prisoner.

(2) “Postpartum” means the period following delivery before a prisoner or detainee has been discharged from a medical facility.

(3) “Prison” means any state or local jail, prison, or other correctional facility that incarcerates or detains juveniles or adults accused of, convicted of, sentenced for, or adjudicated delinquent for violations of criminal law.

(4) “Prison operator” means the warden, the parish sheriff, the governing authority of those parishes in which the governing authority operates the parish jail, or the private entity which operates the facility in which the prisoner is housed.

(5) “Prisoner” means any person subject to incarceration, detention, or admission to any prison who is accused of, convicted of, sentenced for, or adjudicated delinquent for a violation of criminal law or the terms or conditions of parole, probation, pretrial release, or a diversionary program, and includes any person detained under the immigration laws of the United States at any correctional facility. A person’s status as a “prisoner” is determined as of the time the cause of action arises. Subsequent events, including post trial judicial action or release from custody, shall not affect such status.

(6) “Restraint” or “physical restraint” means any physical hold or mechanical device used to control the movement of a prisoner’s body and limbs, including, but not limited to, shackles, flex cuffs, soft restraints, hard metal handcuffs, a black box, Chubb cuffs, leg irons, belly chains, a security tether or chain, or a convex shield. (Acts 2012, No. 761, § 1, eff. Aug. 1, 2012.)

§ 744.6. Notice.

All prisoners potentially affected by the provisions of this Part shall be advised in writing of the requirements of this Part upon admission to the prison and when known to be pregnant. (Acts 2012, No. 761, § 1, eff. Aug. 1, 2012.)

§ 744.7. Recordkeeping and retention.

A. The prison operator authorizing the use of restraints on a pregnant prisoner pursuant to this Part shall, within ten days of the use of restraints, make a written record of the use of restraints, which record shall include the type of restraint used, the circumstances that necessitated the use of restraints, and the length of time that restraints were used.

B. The prison operator shall retain this written record for a minimum of five years and shall make the record available for public inspection with individually identifying information redacted from the record unless the prisoner who is the subject of the record gives prior written consent for the public release of the record. The written record of the use of restraints shall not constitute a medical record for purposes of state or federal law. (Acts 2012, No. 761, § 1, eff. Aug. 1, 2012.)

§ 744.8. Return to prison.

After childbirth or any pregnancy-related medical distress and upon return to the prison, the prisoner may, upon her request, have a member of the prison’s medical staff present during any “strip search”, “visual body cavity search”, or “body cavity search” as defined by department rules and regulations. (Acts 2012, No. 761, § 1, eff. Aug. 1, 2012.)

PART 2. BUILDING AND MAINTENANCE REGULATIONS FOR PRISONS.

§ 751. State division of health standards required.

All jails, prisons, lockups and camps and all facilities, units and rooms of such jails, prisons, lockups and camps where prisoners are detained or confined must meet standards of health and decency which shall be established by the state division of health. The director of the Department of Corrections shall confer with the state health officer or his duly authorized representative concerning the establishment of such standards for all correctional institutions. The state health officer or his duly authorized representative shall periodically inspect all correctional institutions to determine if such institutions are in compliance with the established standards and he shall prepare and issue a report on his findings to the governor, the state hospital director and the administrators of the various institutions. (Amended by Acts 1972, No. 388, § 1; Acts 1974, No. 600, § 1.)
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GOVERNMENTS

• Local Governments

•• Duties & Powers. — Pursuant to the statutory scheme embodied in La. Rev. Stat. Ann. §§ 33:1432(1), 33:4715, 15:304, 15:566(A), 15:702 — 15:705, and former § 15:757 (now La. Rev. Stat. Ann. § 15:751), prisoners incarcerated in a parish jail, either awaiting trial or serving parish sentences, were wards of the parish, which was financially responsible for their housing, food, clothing, and medical care, and the sheriff was simply the warden (“keeper”) of the parish jail. Amiss v. Dumas, 411 So. 2d 1137, 1982 La. App. LEXIS 6864 (Mar. 2, 1982), writ of certiorari denied by 415 So. 2d 940, 1982 La. LEXIS 11189 (La. 1982).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Inmates at Louisiana correctional institutions are wards of the State of Louisiana and are eligible for exemption from the payment of out-of-state tuition fees. Opinion No. 92-566, La. Atty. Gen. Op. No. 1992-566; 1992 La. AG LEXIS 450.

A sheriff’s declaration that a parish jail was unsafe or unfit is binding upon the police jury or other governing authority and thereby relieves the sheriff from his statutorily-imposed duty to operate the parish prison. Opinion No. 05-0230. 2006 La. AG LEXIS 7.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Not Endowed by Their Creator: State Mandated Expenses of Louisiana Parish Governing Bodies. 50 La. L. Rev. 635 (March, 1990).

§ 752. [Repealed.]

Repealed by Acts 1982, No. 623, § 1.

§ 753. [Repealed.]

Repealed by Acts 1982, No. 623, § 1.

§ 754. [Repealed.]

Repealed by Acts 1982, No. 623, § 1.

§ 755. [Repealed.]

Repealed by Acts 1982, No. 623, § 1.

§ 756. [Repealed.]

Repealed by Acts 1982, No. 623, § 1.

§ 757. [Repealed.]

Repealed by Acts 1982, No. 623, § 1.

§ 758. [Repealed.]

Repealed by Acts 1982, No. 623, § 1.

§ 759. [Repealed.]

Repealed by Acts 1982, No. 623, § 1.

§ 760. Hospital quarters.

Where large numbers of prisoners are confined the proper authorities in charge shall provide hospital quarters with necessary arrangement, conveniences, attendants, etc.
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CRIMINAL LAW & PROCEDURE

• Postconviction Proceedings

•• Imprisonment. — Pursuant to La. Rev. Stat. Ann. § 15:760, plaintiff mother failed to establish a breach of duty by defendant sheriff; the duty to provide reasonable medical care for prisoners does not require the maintenance of a full hospital at the site of each prison in order to protect an inmate against every medical risk. Elsey v. Sheriff of Parish of East Baton Rouge, 435 So. 2d 1104, 1983 La. App. LEXIS 8808 (June 28, 1983), writ of certiorari denied by 440 So. 2d 762, 1983 La. LEXIS 11975 (La. 1983).

In jails or places of detention housing only a few prisoners, it is not necessary to provide hospital quarters as required by La. Rev. Stat. Ann. § 15:760, and it is the duty of the person in charge to transfer a sick prisoner to the nearest medical facility for treatment and hospitalization, if necessary. State ex rel. Brown v. Bailes, 247 So. 2d 625, 1971 La. App. LEXIS 6035 (May 3, 1971).

HEALTHCARE LAW

• Actions Against Facilities

•• Governmental & Nonprofit Liability

••• State, County & Municipal Liability. — Reasonable medical treatment included at least the establishment of standards and guidelines for medical services, personnel, and supervision, and qualified, licensed physicians and surgeons; where the state breached its duty to provide reasonable treatment, it was liable in damages for an aggravation to an injury and a residual disability. Dancer v. State, 282 So. 2d 730, 1973 La. App. LEXIS 6455 (June 29, 1973).

TORTS

• Negligence

•• Proof

••• Violations of Law

•••• General Overview. — La. Rev. Stat. Ann. §§ 15:760, 15:831, 15:859 provided statutory authority to impose on the State the duty of providing reasonable medical care for persons incarcerated in a state prison; the duty encompassed the risk that an inmate would be injured and require life-saving medical attention. Moreau v. State, 333 So. 2d 281, 1976 La. App. LEXIS 4261 (May 24, 1976).

• Public Entity Liability

•• Liability

••• General Overview. — Evidence that showed that an inmate’s medial condition improved at the point he was released from prison, in comparison to his condition at the time of admittance, was sufficient to show that the Department of Corrections met its statutory duty of care to the inmate set forth at La. Rev. Stat. Ann. § 15:760; the standard of care imposed upon the department in providing for the medical needs of inmates is that those services be reasonable. Brown v. State, 392 So. 2d 113, 1980 La. App. LEXIS 4776 (Oct. 6, 1980).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Inmates at Louisiana correctional institutions are wards of the State of Louisiana and are eligible for exemption from the payment of out-of-state tuition fees., OPINION NUMBER 92-566, La. Atty. Gen. Op. No. 1992-566; 1992 La. AG LEXIS 450.

§ 761. [Repealed.]

Repealed by Acts 1982, No. 623, § 1.

§ 762. [Repealed.]

Repealed by Acts 1982, No. 623, § 1.

§ 763. Procedure upon failure to comply with the provisions of this Part.

Whenever the governing authority of any parish or municipality or the authority in charge of any state prison, lockup, or camp shall fail to comply with the provisions of this part, the state health officer shall institute through the attorney general of the state, or through the district attorney of the district wherein the prison, lockup or camp is situated, proper legal proceedings to enjoin, restrain and prohibit the parish or municipal governing authority, or the authorities in charge of the state prison or camp from using the prison, lockup or camp for the purpose of confining prisoners until the provisions of this part have been complied with. (Amended by Acts 1974, No. 600, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Inmates at Louisiana correctional institutions are wards of the State of Louisiana and are eligible for exemption from the payment of out-of-state tuition fees., OPINION NUMBER 92-566, La. Atty. Gen. Op. No. 1992-566; 1992 La. AG LEXIS 450.

§ 764. Parish jail overcrowding; state of emergency.

A. If the prisoner population of a parish jail exceeds the rated design capacity of the parish jail for seven consecutive days, the sheriff of that parish shall certify that fact in writing, by first class mail or personal delivery, to each district, municipal and traffic court judge in the parish, to the district attorney and the chief of police of any municipality within the parish, and to the senior official of the parish governing authority. If this condition exists for seven consecutive days after notification of said officials, the sheriff shall declare a parish jail overcrowding state of emergency and shall notify such officials.

B. After the declaration of emergency is made in accordance with Subsection A of this Section, the sheriff may reduce overcrowding in the parish jail by any or all of the following means:

(1) The substitution of appearance tickets or summons for booking at the parish jail and the release or furlough of pre-trial arrestees, based on factors included in Code of Criminal Procedure Article 317 and on any other factors related to public safety or the likelihood of court appearance, however only persons charged with violations of municipal ordinances which are nonviolent offenses shall be eligible for such release.

(2) The furlough of individuals who have been convicted under municipal ordinance for nonviolent offenses who are within one year of release. (Acts 1988, No. 556, § 1; Acts 1990, No. 397, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Since La. Rev. Stat. Ann. § 15:764 only allows appearance summons for violations of municipal ordinances, the Lafayette Parish Sheriff may not use § 15:764 to issue an appearance summons to any person charged under La. Rev. Stat. Ann. § 14:98, driving while intoxicated, in lieu of formal booking. Additionally, since La. Code Crim. Proc. Ann. art. 336.2 requires an ignition interlock device as a bond condition for a person charged with any violation of a parish or municipal ordinance for driving while intoxicated or charged with a second offense or higher violation of § 14:98, the Sheriff may not issue an appearance summons in lieu of formal booking of a person charged with driving while intoxicated. Opinion No. 07-0304. 2007 La. AG LEXIS 258.

PART 3. MULTIPARISH DISTRICTS.

§ 801. Creation of multiparish prisons.

The governing authority of one or more parishes may create a multiparish prison whenever they shall, by joint resolution, deem it to be to the best interest of the parish or parishes involved. (Amended by Acts 1970, No. 461, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 15:805 & R.S. 15:708, OPINION No. 78-576, La. Atty. Gen. Op. No. 1978-576; 1978 La. AG LEXIS 705.

The Town may enter into a contract with the governing authority of the multiparish prison for the housing of Town prisoners with charges determmined by mutual agreement. OPINION NUMBER 94-4, La. Atty. Gen. Op. No. 1994-4; 1994 La. AG LEXIS 67.

The Prison District No. 1 in East Carroll Parish and/or the Parish may not enter into a management and/or leasing agreement with a private entity for the operation of the District’s facilities., OPINION NUMBER 99-120, La. Atty. Gen. Op. No. 1999-120; 1999 La. AG LEXIS 308.

Prison District No. 1 for the Sixth Judicial District is considered a single parish prison district. The Board of Governors for that District may not enter into contracts of management and/or lease for the District’s facilities because it is not within the Board’s, statutorily prescribed, powers and duties. Opinion Number 05-0141. 2005 La. AG LEXIS 194.

§ 802. Title of multiparish prison.

The multiparish prisons shall be known by the name of the parish in which the prison is domiciled, i.e., Ouachita Area Multiparish Prison. (Amended by Acts 1970, No. 461, § 1.)

§ 803. Organization and powers.

A. Every prison shall be a political corporation, with power to sue and be sued and shall be governed by a board of governors. The multiparish prison shall be domiciled at the parish seat in one of the parishes designated by the board of governors. It shall be sued at its domicile and service of all legal documents shall be made on the president or secretary of the board of governors.

B. Every multiparish prison may acquire title to property, real and personal, for public purposes by purchase or donation; may own, operate or maintain prison farms and other public works and may operate the farms or other public works in whole or in part with prison labor and persons sentenced to multiparish prisons by the courts. (Amended by Acts 1970, No. 461, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Answers several questions regarding a proposition on the question of moving a parish seat., OPINION NUMBER 96-325, La. Atty. Gen. Op. No. 1996-325; 1996 La. AG LEXIS 251.

The Prison District No. 1 in East Carroll Parish and/or the Parish may not enter into a management and/or leasing agreement with a private entity for the operation of the District’s facilities., OPINION NUMBER 99-120, La. Atty. Gen. Op. No. 1999-120; 1999 La. AG LEXIS 308.

§ 804. Board of governors.

A. The board of governors shall be composed of each sheriff and one member of each of the governing authorities appointed by the governing authority of each parish within the multiparish prison area.

B. The president of the board of governors shall be the sheriff of the parish in which the prison is domiciled. The president of the board of governors shall be the administrator of the multiparish prison. The appointed member of the governing authority of the parish where the multiparish prison is domiciled shall be the secretary of the board and the parish treasurer shall be ex officio treasurer.

C. Repealed by Acts 2011, First Extraordinary Session, No. 18, § 2, effective June 12, 2011.

D. The members of the board of governors other than the sheriffs shall be paid the same mileage and per diem in going to or returning from any regular or special meeting as is now paid to the members of the governing authorities of the parishes within the multiparish prison area, but they shall not receive pay for more than twelve meetings during any one year. (Amended by Acts 1954, No. 521, § 1; Acts 1970, No. 461, § 1; Acts 1972, No. 631, § 1; Acts 1980, No. 233, § 1; Acts 1991, No. 122, § 1; Acts 2001, No. 724, § 1, eff. June 25, 2001; Acts 2011, 1st Ex. Sess., No. 18, § 2, eff. June 12, 2011.)

2011 1st Extraordinary Session Amendments. — The 2011 amendment by No. 18 deleted (C).

2001 Amendments. — Acts 2001, No. 724, § 1, effective June 25, 2001, in (C), substituted “In” for “The members of the board of governors shall in,” “fourteen” for “thirteen,” and added “or having a population between fourteen ... fifteen thousand two hundred fifty.”

§ 805. Powers and duties of board of governors.

The board of governors:

(1) May inaugurate, conduct, and carry on farming vocational training programs, and other operations on behalf of the prison on property owned or leased by the prison for these purposes.

(2) Shall keep an accurate account of all revenues derived from the sale of the products of the labor of the prisoners. The accounts shall show the amount of money received from the sale of produce, the date of the sale, the name of the purchaser, and any other data which will enable the public to be in touch with its affairs.

(3) May acquire land by donation, purchase, or lease for multiparish prison farms. All purchases of real estate shall be ratified by a majority of the governing authorities of the parishes within the multiparish prison area on the basis of their assessed valuation. Whenever the purchase price is on terms of credit the land shall be the only security and the parishes involved shall not be liable for any part of the unpaid purchase price. The board of governors may remove any buildings or improvements on land acquired by them.

(4) May build, with the approval of the governing authorities of the parishes composing the multiparish prison area, jails or other places of imprisonment on the property of the multiparish prison whenever they deem it advisable. They may dedicate a sum not to exceed one-half of one mill on the dollar assessment per year for a period of not more than ten years out of the regular alimony for this purpose. Their dedication of the money may be evidenced by certificates of indebtedness, payable annually with interest payable semi-annually, not to exceed the market rate of percent per annum, redeemable on maturity out of any excess revenues that may develop. No building shall be constructed on land not fully paid for.

(5) May grant security for debts incurred in the acquisition of lands for the multiparish prison for making improvements on the lands, for purchasing machinery, tools, equipment, or other property for the establishment, maintenance, operation, and administration of the multiparish prison or for obtaining funds to pay and extinguish any debt or debts incurred in the acquisition of the lands or the improvement thereof, by granting mortgages upon the immovable property of the district, where title thereto is in the public, mortgages upon its movables, or crop pledges and pawns upon the crops of the prison farms.

The acts of security shall stipulate that in case of default in the payment of any debt, secured thereby or any part of a debt, the property securing the debt shall be subject to seizure and sale with benefit of appraisement, in the same manner as private property subject to encumbrance may be seized and sold, notwithstanding the title of the property securing the debt is vested in the public. No security shall be granted unless sanctioned by the governing authorities of the parishes composing the multiparish prison area by ordinance or resolution fixing the maximum of the debt to be secured. The board of governors, the governing authorities of the parishes within the multiparish prison area, or the multiparish prisons shall never be obligated beyond the value of the property offered as security.

(6) Shall fix the salary to be paid the secretary and treasurer of the board of governors and shall fix the amount of bond with legal surety which the treasurer shall give, conditioned on a faithful accounting for all money and property entrusted to his care.

(7) May permit use of prisoners on public works at the request of any public body within the multiparish prison area, but only with the approval and under the supervision of the committing district judge having jurisdiction over the prisoners. The judge shall have full authority to recall any prisoner at any time.

(8) (a) May sell, dispose of, or lease any land owned by the multiparish prison which for any reason can no longer be used, or which is unused, or is unnecessary or unsuitable in the operations of the said multiparish prison.

(b) The board of governors of said multiparish prisons may lease said land upon such terms and conditions as may be most advantageous to the prison, but said lease shall not exceed five years.

(c) Should any multiparish prison lands be offered for sale, the board of governors thereof shall cause to be published for thirty days in the official journal of the parish in which said land is located, an advertisement setting forth a description of the land to be sold, and the time, place and terms of the sale.

(d) The land so advertised shall be sold by the sheriff of the parish where the land is located. The sale shall be at the principal door of the courthouse, between the hours of 11:00 o’clock A.M. and 4:00 o’clock P.M., and shall be to the last and highest bidder, except that the board of governors of the multiparish prison shall have the right to reject any and all bids. Should a bid be accepted for the sale of said land, then and in that event said board of governors, under the authority of a proper resolution, shall make and deliver to the purchaser a valid deed conveying title thereto. (Amended by Acts 1954, No. 521, § 1; Acts 1958, No. 449, § 1; Acts 1970, No. 461, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 15:805 & R.S. 15:708, OPINION No. 78-576, La. Atty. Gen. Op. No. 1978-576; 1978 La. AG LEXIS 705.

39:1785, OPINION No. 87-234, La. Atty. Gen. Op. No. 1987-234; 1987 La. AG LEXIS 529.

§ 806. Budget and revenues.

A. The governing authorities of the parishes within the multiparish prison area shall appropriate, in proportion to the assessed valuation of the property of the parishes, an amount annually which, when added to the revenues of the multiparish prison will be sufficient to properly conduct the multiparish prison and to provide the necessary operational equipment. The first budget shall equal the amount expended for the keeping, feeding, and clothing of prisoners in each prison during the previous year and thereafter the annual budget shall be estimated on the basis of the budget of the preceding year.

B. The revenues derived from farming or other operations shall be applied to the operation of the multiparish prison. Any surplus revenues of the multiparish prison not needed for the succeeding calendar year may be paid into the general fund of the governing authorities of the parishes composing the multiparish prison area in proportion to the assessment of the parishes as shown by the last filed assessment roll of each. (Amended by Acts 1970, No. 461, § 1.)

§ 807. Municipalities may send prisoners to multiparish prisons for confinement.

A. A municipality, whenever it so desires, may have prisoners convicted by the municipal courts of violations of municipal ordinances sentenced to work on or be confined at the multiparish prison upon agreement by the governing authority of the municipality and the governing authorities of the parish farm for the charges and expenses of keeping the prisoners.

B. The governing authority of a municipality may enter into a contract with the governing authorities of a multiparish prison to determine the costs to be paid by the municipality to the multiparish prison for the keeping of prisoners. The charges shall be determined by mutual agreement. (Amended by Acts 1970, No. 461, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The Town may enter into a contract with the governing authority of the multiparish prison for the housing of Town prisoners with charges determmined by mutual agreement. OPINION NUMBER 94-4, La. Atty. Gen. Op. No. 1994-4; 1994 La. AG LEXIS 67.

§ 808. Prisoners confined in multiparish prisons.

All persons convicted of misdemeanors and felonies punishable with or without hard labor may be confined in the multiparish prisons, and in misdemeanor cases, may be ordered to participate in a court-approved workday release program as provided for in R.S. 15:708. (Added by Acts 1970, No. 461, § 2; Acts 1986, No. 704, § 2.)

§ 809. Preexisting facilities.

The sheriff of a parish already the domicile of a prison facility may make the prison facilities under his jurisdiction available to one or more parishes on a per prisoner fee basis. The prison facilities shall in no way come under the requirement of this Part. (Added by Acts 1970, No. 461, § 2.)

§ 810. Preexisting facilities operated by parish governing authorities.

In any parish in which there is presently located a prison, correctional institute or any other type of prison facility which is operated by the governing authority of the parish, the governing authority may make the said prison facilities under its jurisdiction and operation available to one or more other parishes on a per prisoner fee basis.

When any such parish governing authority does exercise its option to make any such prison facility so available, then the said prison facility shall not in any way come under the requirements of this part but it will be a multiparish prison, particularly for the purpose of receiving and working persons sentenced to imprisonment in said multiparish prison and such sentencing is hereby authorized for all misdemeanors and all offenses which are not capital and which are not necessarily punishable at hard labor. (Added by Acts 1972, No. 237, § 1.)

§ 811. Inmate contact with persons outside of parish or multiparish prison; temporary release or furlough.

A. The sheriff of each parish prison and the administrator of each multiparish prison may authorize visits and correspondence under reasonable conditions, between an inmate and approved friends, relatives, and other persons. Notwithstanding any provision of law to the contrary, the sheriff or administrator may authorize the temporary release of an inmate only for serious illness or death of a member of the inmate’s family or for an interview of the inmate by a prospective employer. For purposes of this Section an inmate is a person serving a sentence pursuant to a court judgment.

B. The sheriff or administrator may authorize a furlough to an inmate of a parish or multiparish prison. Such a furlough is intended as a rehabilitative tool to assist an inmate in maintaining family relationships during his incarceration.

C. An inmate sentenced to the Department of Corrections who is in the custody of the sheriff shall not be eligible for a furlough unless that inmate is in compliance with the Department of Corrections standards for such a furlough.

D. Failure to promptly report to destination or return from temporary release or furlough shall be considered an escape under the provisions of R.S. 14:110.

E. Except in cases of serious illness or death of a member of the inmate’s family, or for an interview of the inmate by a prospective employer in which case the inmate may be released only in security escort with Department of Public Safety and Corrections authorized personnel, any inmate who has been convicted of first degree murder (R.S. 14:30), second degree murder (R.S. 14:30.1), aggravated rape (R.S. 14:42), attempted aggravated rape (R.S. 14:27, 14:42), forcible rape (R.S. 14:42.1), aggravated kidnapping (R.S. 14:44), aggravated arson (R.S. 14:51), armed robbery (R.S. 14:64), attempted murder (R.S. 14:27, 14:29), attempted armed robbery (R.S. 14:27, 14:64), producing, manufacturing, distributing, or dispensing or possession with intent to produce, manufacture, distribute, or dispense a controlled dangerous substance classified in Schedule I or Schedule II of R.S. 40:964, and persons sentenced as habitual offenders under R.S. 15:529.1 shall be ineligible for temporary release or furloughs as provided for herein, except during the last six months of their terms. (Added by Acts 1978, No. 510, § 2; Acts 1985, No. 786, § 1.)
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CONSTITUTIONAL LAW

• Substantive Due Process

•• Scope of Protection. — State prison policy requiring judicial approval of elective medical procedures, including abortions, did not constitute cruel or unusual punishment under the Eighth Amendment or violate due process under the Fourteenth Amendment, where the policy was reasonably related to legitimate penological interests, including the need for additional security to transport the prisoner off-site for the elective procedures, as the transfers placed the prisoner in a less-secure environment, increased the chance of escape, and exposed the prison to liability for claims arising from the acts of escaped prisoners under La. Rev. Stat. § 15:811(A). Victoria W. v. Larpenter, 369 F.3d 475, 2004 U.S. App. LEXIS 8602 (Apr. 30, 2004).

ADMINISTRATIVE LAW & DECISIONS

Administrative Code. — Adult and Juvenile Services > Adult Offender Furloughs. LAC 22::I.305.

Attorney General. — Sheriff may apply “good time” without restriction to any sentence of parish time by an inmate. Sentencing judge cannot amend a legally imposed sentence because he disapproves of a sheriff’s action in awarding an inmate weekend furloughs., OPINION No. 83-976, La. Atty. Gen. Op. No. 1983-976; 1984 La. AG LEXIS 449.

PART 3-A. LOUISIANA DEPARTMENT OF CORRECTIONS.

§ 821. Louisiana Department of Corrections; created; transfer of functions; functions of department.

In order to merge and consolidate into one department under authority of Section 32 of Article III of the Constitution of Louisiana, the executive and administrative offices, boards and commissions whose duties are of a similar nature or character there is hereby created and established the Louisiana Department of Corrections. The Louisiana Board of Institutions and the Department of Institutions are hereby merged and consolidated into the Louisiana Department of Corrections, and the functions of said board and department shall be transferred to the Louisiana Department of Corrections, hereinafter referred to as “the department”. The functions of the department shall comprise administrative functions of the state now or hereafter authorized by law to be exercised in relation to the administration, management and operation of all state institutions for the care, custody and correction of persons sentenced for felonies or misdemeanors. (Added by Acts 1968, No. 192, § 1.)
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CONSTITUTIONAL LAW

• Involuntary Servitude. — Where a defendant was duly tried and convicted of aggravated rape, and was sentenced to incarceration as punishment for the crime, there was no issue of involuntary servitude based on La. Const. art. I, § 3; further, the defendant was governed by the rules of the Louisiana Department of Corrections under La. Rev. Stat. Ann. § 15:821 and La. Admin. Code tit. 22. Rochon v. Blackburn, 727 So. 2d 602, 1998 La. App. LEXIS 3780 (Dec. 28, 1998), writ denied by La. 99-0236, 742 So. 2d 552, 1999 La. LEXIS 963 (La. Apr. 1, 1999).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — C.C. 17, OPINION No. 81-412, La. Atty. Gen. Op. No. 1981-412; 1981 La. AG LEXIS 85.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Parole in Louisiana: Theory and Practice. 48 Tul. L. Rev. 332 (February, 1974).

§ 821.1. Louisiana Department of Corrections; domicile.

The domicile of the department of corrections and its divisions shall be the parish of East Baton Rouge, city of Baton Rouge, Louisiana. (Added by Acts 1974, No. 108, § 1.)

§ 822. [Repealed.]

Repealed by Acts 1981, No. 873, § 4, effective October 1, 1981.

§ 823. Director of corrections.

The director of corrections shall be the chief executive, administrative, budgetary and fiscal officer of the department. He shall attend all meetings of the Board of Corrections. He shall implement the policy determinations established by the board, and in so doing, he shall administer the department, prescribe rules and regulations for the operation thereof, and supervise the administration of all institutions, facilities and services under the jurisdiction of the department. The director shall be appointed by the governor and shall serve at his pleasure. He shall be qualified for his position by character, personality, ability, education, training and successful administrative experience in the correctional field, if possible. He need not be a resident of this state. The salary of the director shall be fixed by the Board of Corrections. (Added by Acts 1968, No. 192, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Administrative Code. — Adult and Juvenile Services > Definitions. LAC 22::I.345.

Adult and Juvenile Services > Forward. LAC 22::I.343.

Adult and Juvenile Services > Preface. LAC 22::I.341.

Secretary’s Office > Regulation of Air Traffic. LAC 22::I.105.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Parole in Louisiana: Theory and Practice. 48 Tul. L. Rev. 332 (February, 1974).

§ 824. Commitment of persons to the Department of Public Safety and Corrections.

A. Notwithstanding any provision of law to the contrary, any individual subject to confinement in a state adult penal or correctional institution shall be committed to the Department of Public Safety and Corrections and not to any particular institution within the jurisdiction of the department. The secretary of the department may transfer an inmate from one such facility to another, insofar as the transfer is consistent with the commitment and in accordance with treatment, training, and security needs established by the department.

B. (1) (a) In the event any individual has been committed to the department for confinement which is or has been delayed or prevented after final sentence by court order restricting the department from institutionalizing the individual, or when the individual is not institutionalized in a state penal or corrections institution because of lack of facilities under the control of the department, or the department otherwise refused to accept the individual for confinement, which resulted or has resulted in the individual being confined in a parish jail or institution after final sentence, or when he is being held in the parish jail without bail, pending an appeal, or when he is a participant in a Blue Walters Substance Abuse Program by order of a court in lieu of revocation of probation or by the Board of Parole in lieu of revocation of parole, the department shall pay to each parish sheriff, or to the governing authority of those parishes in which the governing authority operates the parish jail, for keeping and feeding the individual in the parish jail the sum of twenty-four dollars and thirty-nine cents per day. Such daily sum shall be paid from date of sentencing until the individual is confined in a penal or correctional institution under the supervision of the department.

(b) If the governor declares by executive order or proclamation pursuant to the provisions of the Louisiana Homeland Security and Emergency Assistance and Disaster Act (R.S. 29:721 et seq.) a disaster or emergency, the department is authorized to bring into their temporary, constructive custody inmates evacuated from those parishes affected by the emergency or disaster, whether the inmates are federal inmates or inmates who have been sentenced with or without hard labor, convicted of a traffic, municipal, or misdemeanor offenses, or are awaiting trial as a pretrial detainee. The department is authorized to pay the same amount as provided for in Subparagraph (B)(1)(a) of this Section per inmate per day housed by a parish prison on behalf of the Department of Public Safety and Corrections.

(c) In addition, the department shall reimburse the cost of extraordinary medical expenses incurred in emergency circumstances when the health of the inmate requires the use of the closest services available. The department shall not be liable to pay to a health care provider for health care services provided to a prisoner in an amount greater than the lesser of the actual amount billed by the health care provider, one hundred ten percent of the Medicare rate of compensation, or the health care provider’s actual costs, unless the rate of compensation for such health care services is subject to a contractual agreement entered into between the department and the health care provider. The rate provided for herein shall be reevaluated by the legislature prior to a rate being established for Fiscal Year 2010-2011. The department shall require an inmate to file a claim for reimbursement with any available health or medical insurer in accordance with R.S. 15:831. The department, subject to appropriation by the legislature, shall also reimburse the cost of medical care incurred when the health of the inmate requires hospitalization and all of the following occur:

(i) The governor declares by executive order or proclamation pursuant to the provisions of the Louisiana Homeland Security and Emergency Assistance and Disaster Act (R.S. 29:721 et seq.) a disaster or emergency encompassing the parish prison.

(ii) The Board of Supervisors of Louisiana State University and Agricultural and Mechanical College declares that the state hospital operated as part of the Louisiana State University Health Sciences Center, which typically provides the medical care to inmates in that parish, has been rendered inoperable and is unable to provide medical treatment to those inmates.

(d) Each sheriff shall file a monthly report with the department to be paid on a monthly basis and shall include with any request for reimbursement for extraordinary medical expenses an explanation of why state-provided services were not used.

(i) The governor declares by executive order or proclamation pursuant to the provisions of the Louisiana Homeland Security and Emergency Assistance and Disaster Act (R.S. 29:721 et seq.) a disaster or emergency encompassing the parish prison.

(ii) The Board of Supervisors of Louisiana State University and Agricultural and Mechanical College declares that the state hospital operated as part of the Louisiana State University Health Sciences Center, which typically provides the medical care to inmates in that parish, has been rendered inoperable and is unable to provide medical treatment to those inmates.

(2) When the state makes payment in accordance with this Subsection, no additional compensation from the parish governing authority shall be paid to the sheriff for the care of those prisoners being held for the department.

(3) In any case in which a person has been committed to the department but is being confined in a parish jail or institution, the department shall accept into custody on a priority basis, as established by the Department of Public Safety and Corrections, any such individual who has been determined by the sheriff who has custody of the individual to be dangerous, an escape risk, or afflicted with a physical or mental disorder, upon the request of the sheriff.

(4) In the city of Shreveport, when the city jail holds prisoners for the sheriff of Caddo Parish, the increase in per diem provided for in Senate Bill No. 553 of the 1991 Regular Session shall be paid to the governing authority of the city of Shreveport.

(5) In the parish of Terrebonne, the monies received by the sheriff, pursuant to Paragraph (1) of this Subsection, may be used for the costs of a parish jail. Any contract, lease, sublease, obligation, agreement, or other instrument entered into by the sheriff of Terrebonne Parish shall be legal, valid, and binding upon the office and monies of the sheriff, including any subsequent holder of the office of the sheriff, even though the term of the contract, agreement, lease, sublease, obligation, or other instrument extends beyond the expiration of the term of the sheriff who enters into it.

C. (1) Notwithstanding any provision of law to the contrary, only individuals actually sentenced to death or confinement at hard labor shall be committed to the Department of Public Safety and Corrections.

(2) However, in exceptional circumstances, an individual housed in a local parish facility awaiting trial who has not yet been convicted or who has not been sentenced to the custody of the department may be housed in a facility under the control of the department if all of the following occur:

(a) The sheriff requests that the individual be housed in a facility under the control of the department.

(b) The secretary of the department certifies that the sheriff has insufficient facilities to house the individuals and that the transfer is necessary to prevent danger to the individuals, other inmates, or to the public, or to provide adequate physical or mental medical treatment to the individual.

(c) The sheriff has determined that the individuals should be housed by the department because the sheriff has insufficient facilities to house the individual and that the transfer is necessary to prevent danger to the individual, other inmates, or to the public, or to provide adequate physical or mental medical treatment to the individual.

(3) An individual housed pursuant to the provisions of Paragraph (2) of this Subsection shall be housed pursuant to specific criteria promulgated by the secretary.

(4) The sheriff or the governing authority of those parishes in which the governing authority operates the local parish facility shall reimburse the department at the rate of twenty-four dollars and thirty-nine cents per day for keeping and feeding the individual in a facility under the control of the department. In addition, the sheriff or the governing authority of those parishes in which the governing authority operates the local parish facility shall reimburse the department for the cost of extraordinary medical expenses as referenced in Subparagraph (B)(1)(c) of this Section incurred for the individual housed in a facility under the control of the department.

(5) The daily sum shall be paid from the date of transfer to the department facility until the individual is sentenced to confinement at hard labor or is acquitted or otherwise released from physical custody.

(6) Individuals housed in a facility under the control of the department at the request of the sheriff pursuant to this Section shall be housed separate and apart from offenders who have been sentenced to confinement at hard labor.

D. In the event the Department of Public Safety and Corrections cannot accept an individual because of lack of facilities under the control of the department, the department may, subject to legislative appropriation, enter into a contract with a law enforcement district, municipal, or parish governing authority to house additional prisoners. If the contract requires the district, municipal, or parish governing authority to acquire additional bedspace by purchase or construction of new facilities, or renovation or addition to existing facilities, the department shall pay the sum of seven dollars per day for each prisoner provided for by such contract. This payment shall be in addition to any other payment required under this Section and shall be paid for the duration of the period necessary to service the debt incurred by the district, municipal, or parish governing authority in acquiring such bedspace by purchase or construction of new facilities or renovation or addition to existing facilities. Such debt service period shall be specified in the contract between the department and the district, municipal, or parish governing authority. Any such debt must receive the prior approval of the State Bond Commission of Louisiana. (Added by Acts 1968, No. 192, § 1; Amended by Acts 1976, No. 528, § 1; Acts 1978, No. 568, § 1, eff. July 12, 1978; Acts 1979, No. 135, § 1; Acts 1980, No. 776, § 1, eff. July 31, 1980; Acts 1983, 1st Ex. Sess., No. 54, § 1; Acts 1985, No. 961, § 1, eff. July 1, 1986; Acts 1988, No. 59, § 1; Acts 1988, No. 780, § 1; Acts 1990, No. 75, § 1; Acts 1991, No. 175, § 1; Acts 1991, No. 520, § 1; Acts 1991 No. 988, § 1, eff. July 1, 1991; Acts 1992, No. 5, § 1; Acts 1992, No. 394, § 1; Acts 1995, No. 978, § 1; Acts 2001, No. 610, § 1, eff. Aug. 15, 2001; Acts 2001, No. 929, § 1, eff. Aug. 15, 2001; Acts 2005, 1st Ex. Sess., No. 62, § 1, eff. Dec. 6, 2005; Acts 2006, No. 93, § 1, eff. Aug. 15, 2006; Acts 2008, No. 638, § 1, eff. Aug. 15, 2008; Acts 2008, No. 730, § 1, eff. Aug. 15, 2008; Acts 2012, No. 173, § 2, eff. Aug. 1, 2012.)

Editor’s Notes. — Senate Bill No. 553, referred to in (B)(4), became Acts 1991, No. 988.

2012 Amendments. — The 2012 amendment by Act No. 173 in (A), substituted “Department of Public Safety and Corrections” for “Louisiana Department of Public Safety and Corrections” in the first sentence, deleted the former second sentence, which read: “The director of corrections shall assign each newly committed inmate to an appropriate penal or correctional facility,” and in the present second sentence, substituted “secretary of the department” for “director” and deleted “however, no juvenile may be transferred to a penal or correctional facility for persons committed by a court having criminal jurisdiction except in accordance with the provisions of R.S. 15:1062” at the end; and added (C)(2) through (C)(6).

LSLI 2011 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Department of Public Safety and Corrections” for “Department of Corrections” in (C).

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute rewrote (B)(1)(c), as amended by Acts 2008, No. 730, § 1.

2008 Amendments. — Acts 2008, No. 638, § 1, effective July 1, 2008, in (B)(1)(a), substituted “twenty-four dollars” for “twenty-two dollars” and inserted “Such daily sum shall be paid.”

Acts 2008, No. 730, § 1, effective August 15, 2008, inserted the second and third sentences in (B)(1)(c).

2006 Amendments. — Acts 2006, No. 93, § 1, effective August 15, 2006, inserted present (B)(1)(b) and redesignated former (B)(1)(b) and (c) as (B)(1)(c) and (d); and substituted “state-provided” for “state provided” in (B)(1)(d).

2005 1st Extraordinary Session Amendments. — Acts 2005, No. 62, § 1, effective December 6, 2005, in (B)(1)(b), deleted “only” following “the department shall reimburse,” and added the last sentence; and added (B)(1)(b)(i)-(ii).

2001 Amendments. — Acts 2001, No. 610, § 1, effective August 15, 2001, inserted “or when he is a participant ... revocation of parole” near the middle of (B)(1)(a).

Acts 2001, No. 929, § 1, effective August 15, 2001, substituted “twenty-two dollars and thirty-nine cents per day” for “twenty-one dollars per day” in (B)(1)(a).

CROSS REFERENCES

Louisiana Law. — Pendency of appeal, payments; delivery to penitentiary, see La. R.S. 15:566.

Intensive incarceration and parole supervision of persons held by sheriff in Orleans Parish, see La. R.S. 15:574.5.

Medical care of inmates; testing, see La. R.S. 15:831.

Work by inmates; allowance, see La. R.S. 15:832.

Establishment of Feliciana Forensic Facility; authorization to establish forensic facilities in New Orleans, Baton Rouge, Shreveport, and Alexandria, see La. R.S. 28:25.1.

Fines for individual defendants, see La. C.Cr.P. Art. 890.2.
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CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Sentencing

••• Confinement Practices. — Where parishes sought reimbursement for costs incurred in keeping and feeding juveniles committed to the department of public safety and corrections, reimbursement was proper for the costs of holding juveniles in parish detention facilities. Ouachita Parish Police Jury v. State, 509 So. 2d 74, 1987 La. App. LEXIS 9644 (May 27, 1987), writ of certiorari denied by 514 So. 2d 21, 1987 La. LEXIS 10371 (La. 1987).

• Sentencing

•• Consecutive Sentences. — Defendant’s La. Code Crim. Proc. Ann. art. 894.1 motion to reconsider his sentences were properly denied and defendant was properly committed to the Department of Corrections under La. Rev. Stat. Ann. § 15:824(C). The trial court’s explanation that it believed that consecutive sentences were appropriate because defendant kidnapped and murdered his victim after having completed armed robberies was sufficient justification for the imposition of consecutive sentences. State v. Morris, 770 So. 2d 908, 2000 La. App. LEXIS 2923 (Nov. 3, 2000), writ denied by La. 2000-3293, 799 So. 2d 496, 2001 La. LEXIS 3996 (La. Oct. 12, 2001), writ of certiorari denied by 535 U.S. 934, 122 S. Ct. 1311, 152 L. Ed. 2d 220, 2002 U.S. LEXIS 1637, 70 U.S.L.W. 3577 (2002).

•• Corrections, Modifications & Reductions

••• Illegal Sentences. — Where the trial court erred under La. Rev. Stat. Ann. § 15:824(C) when it sentenced defendant to time “with the Department of Corrections” but failed to state that the sentences were imposed “with hard labor,” a remand for resentencing was not required on the ground that the trial court imposed an illegally lenient sentence. State v. Boyd, 649 So. 2d 80, 1994 La. App. LEXIS 3615 (Dec. 28, 1994).

•• Imposition. — Defendant’s complaint that he was sentenced to the state penitentiary contrary to La. Rev. Stat. Ann. § 15:824 was a matter which, if error, could be corrected on appeal; while the court noted that the language complained of could have been mere surplusage because La. Code Crim. Proc. Ann. art. 894.1, under which the trial court articulated defendant’s sentence, referred to defendant’s commitment and not the sentence, the court ordered the sentence to be recast to delete reference to the penitentiary. State v. Wisenor, 452 So. 2d 281, 1984 La. App. LEXIS 8955 (June 6, 1984).

• Postconviction Proceedings

•• Imprisonment. — From the interpretation of the scope of the “keeping and feeding” per diems under La. Rev. Stat. Ann. § 33:1432 and La. Rev. Stat. Ann. § 15:824(B)(1)(a), a parish is not entitled to a credit for the ordinary or extraordinary medical expenses for Louisiana Department of Correction (DOC) federal and out-of-parish inmates because a parish is not responsible for those costs in the first place. A parish is not entitled to a credit for transportation expenses for the costs of maintaining appropriate vehicles and personnel for the transporting of parish prisoners from a parish correctional center to a parish courthouse for judicial proceedings, and any transportation expenses directly related to DOC, federal and out-of-parish inmates will be an expense which the parish sheriff should address with the DOC or other governmental bodies; moreover, any identifiable variable expense associated solely with a DOC federal or out-of-parish inmate, such as the cost of gasoline for transportation of such inmate to the hospital, should be paid by a parish sheriff out of the $ 22.39 per diem (under La. Rev. Stat. Ann. § 15:824(B)(1)(a)), or contractual per diem pertaining to those inmates respectively. Prator v. Caddo Parish, 900 So. 2d 350, 2005 La. App. LEXIS 1179 (May 5, 2005).

Clear and unambiguous language of La. Rev. Stat. Ann. § 15:824 is that if a parish sheriff receives a per diem for non-parish inmates, the parish is not required to pay the minimum of $ 3.50 per diem for the personal and variable expenses clearly associated with those inmates. Prator v. Caddo Parish, 900 So. 2d 350, 2005 La. App. LEXIS 1179 (May 5, 2005).

Armed robbery sentence had to be at hard labor in the custody of the Department of Corrections and not in the parish prison per La. Rev. Stat. Ann. § 15:824 and La. Rev. Stat. Ann. § 15:566B. State v. Evans, 514 So. 2d 588, 1987 La. App. LEXIS 10252 (Oct. 7, 1987).

La. Rev. Stat. Ann. § 15:824 did not apply to a transfer of an inmate from a parish prison to the state penitentiary for safekeeping pending his appeal. State ex rel. Matthews v. Henderson, 292 So. 2d 496, 1974 La. LEXIS 3435 (Mar. 25, 1974).

GOVERNMENTS

• State & Territorial Governments

•• Claims By & Against. — Under La. Rev. Stat. Ann. §§ 15:824(B), 15:831(B), and 15:827(2), defendant nurses, the Department of Corrections, and the State were responsible for medical treatment rendered to prisoners; therefore, they owed a duty to the prisoner for their failure to properly treat her and were not entitled to qualified immunity from suit, pursuant to La. Rev. Stat. § 1441, for the performance of a discretionary function under La. Rev. Stat. Ann. § 9:2798.1 for the prisoner’s loss of the use of her kidneys after she was denied treatment for a urinary problem. Jackson v. State ex rel. the Dep’t of Corrections, 785 So. 2d 803, 2001 La. LEXIS 1157 (May 15, 2001).

•• Police Power. — Under La. Rev. Stat. Ann. § 15:824, the state department of corrections has the discretion whether or not to take physical custody of parish prisioners and in the event a parish prison become overcrowded, the department shall reimburse the parrish for the extra expense of keeping a prisoner. State v. Sylvester, 648 So. 2d 31, 1994 La. App. LEXIS 3397 (Dec. 15, 1994).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Persons convicted of a relative felony and sentenced with hard labor should be committed to the Louisiana Department of Corrections. (R.S.15:824(A) Persons convicted of a relative felony and sentenced without hard labor should not be committed to the Department of Corrections, but should be committed to the Parish Jail. Opinion No. 78-1243, La. Atty. Gen. Op. No. 1978-1243; 1978 La. AG LEXIS 234.

R.S. 15:824, Opinion No. 78-913, La. Atty. Gen. Op. No. 1978-913; 1978 La. AG LEXIS 544.

Sheriff’s Office will receive $18.25 per day for every prisoner being held for the La. Dept. of Corrections on a monthly basis. Opinion No. 81-297, La. Atty. Gen. Op. No. 1981-297; 1981 La. AG LEXIS 242.

R.S. 15:824, Opinion No. 81-182, La. Atty. Gen. Op. No. 1981-182; 1981 La. AG LEXIS 450.

State legislature obligates sheriff to house Department of Corrections inmates where Department has not agreed to take custody; police jury has been preempted in this field. Opinion No. 83-67, La. Atty. Gen. Op. No. 1983-67; 1983 La. AG LEXIS 631.

La. R.S. 15:824(B), Opinion No. 84-540, La. Atty. Gen. Op. No. 1984-540; 1984 La. AG LEXIS 352.

The police jury should be paid by the Department of Public Safety and Corrections for keeping and feeding juveniles committed to the Department of Public Safety and Corrections but held in the parish juvenile detention centers due to lack of space in Department of Public Safety and Corrections facilities. Opinion No. 85-119, La. Atty. Gen. Op. No. 1985-119; 1985 La. AG LEXIS 703.

R.S. 15:702, Opinion No. 86-7, La. Atty. Gen. Op. No. 1986-7; 1986 La. AG LEXIS 760.

The sheriff is entitled to receive the per diem allowance paid by the state for housing state prisoners in a parish jail as authorized by R.S. 15:824(B); the expenses defrayed by this payment are for feeding & keeping state prisoners; and the parish governing authority is financially responsible for the costs of establishing and maintaining the prisons, including the keeping, feeding, and clothing of prisoners. Opinion No. 87-527, La. Atty. Gen. Op. No. 1987-527; 1987 La. AG LEXIS 324.

15:704; 15:705; 15:824, Opinion No. 87-493, La. Atty. Gen. Op. No. 1987-493; 1987 La. AG LEXIS 344.

The crime of attempted felony theft is a misdemeanor offense because La. R.S. 14:27 D(2) does not provide for punishment at “hard labor.” Subsequently, a convicted offender must be sentenced to the parish jail rather than committed to the state Department of Corrections. Opinion No. 89-241, La. Atty. Gen. Op. No. 1989-241; 1989 La. AG LEXIS 323.


Art. VI, Section 15 of La. Const. Opinion No. 89-444, La. Atty. Gen. Op. No. 1989-444; 1989 La. AG LEXIS 407.

Private correctional officers at Winn Correctional Center do not have to be licensed by the Louisiana Board of Private Security Examiners. Opinion No. 90-277, La. Atty. Gen. Op. No. 1990-277; 1990 La. AG LEXIS 244.

Parish governing authority has no right to receive compensation paid to sheriff for housing state and federal prisoners, but neither has any legal obligation to pay the expenses of their incarceration, and may reduce funding for operation of parish jail in proportion to the percentage of federal and state prisoners in total parish jail population. Sheriff must pay expenses for federal and state prisoners. Opinion No. 90-427, La. Atty. Gen. Op. No. 1990-427; 1990 La. AG LEXIS 386.

The obligations for paying the expenses of a prisoner for transportation and security in a hospital depends upon whether the prisoner is held under a contract with DOC or is a parish prisoner. Opinion No. 91-412, La. Atty. Gen. Op. No. 1991-412; 1991 La. AG LEXIS 367.

When the sheriff or governing authority operating a parish jail receives the $18.25 per diem per prisoner payment from the Department of Corrections under the circumstances governed by La. R.S. 15:566A and R.S. 15:824B, no further sums are due from the parish for the maintenance of those prisoners. Is is solely the sheriffs responsibility. Opinion No. 91-342, La. Atty. Gen. Op. No. 1991-342; 1991 La. AG LEXIS 384.

Sheriff may not require police jury to pay more than $3.50 per day under R.S. 33:1432(1) if police jury is paying cost mandated in Amiss v. Dumas. Opinion No. 91-578, La. Atty. Gen. Op. No. 1991-578; 1991 La. AG LEXIS 489.

Dept. of Corrections and law enforcement districts may enter into contracts, subject to appropriation, for the district to acquire $7.00 per day per prisoner, which payments must be made for the length of the debt issued to fund the cost of the facilities. Opinion No. 92-559, La. Atty. Gen. Op. No. 1992-559; 1992 La. AG LEXIS 399.

Inmates at Louisiana correctional institutions are wards of the State of Louisiana and are eligible for exemption from the payment of out-of-state tuition fees. Opinion No. 92-566, La. Atty. Gen. Op. No. 1992-566; 1992 La. AG LEXIS 450.

A public mental health facility cannot refuse admittance to a state prisoner being held in a parish correctional management facility unless the Department participated in the contract for medical services under the Act. Opinion No. 94-512, La. Atty. Gen. Op. No. 1994-512; 1994 La. AG LEXIS 633.

A public mental health facility cannot refuse admittance to a state prisoner simply because he was being held in a parish correctional management facility. Opinion No. 94-512A, La. Atty. Gen. Op. No. 1994-512; 1995 La. AG LEXIS 47.

Installment purchase agreement is debt, and therefore requires Bond Commission approval. Opinion No. 95-508, La. Atty. Gen. Op. No. 1995-508; 1996 La. AG LEXIS 20.

Statute allowing an additional $7 per day for law enforcement district incurring debt to purchase, construct, renovate or add jail facilities to provide housing for state prisoners, would not apply if sheriff is leasing the facility. Opinion No. 96-281, La. Atty. Gen. Op. No. 1996-281; 1996 La. AG LEXIS 240.

A parish police jury may enter into a cooperative endeavor with the Department of Public Safety and Corrections to place adult state inmates in a privately owned and managed detention facility pursuant to an agreement between the police jury and the owners of the private detention facility, without concurrence of parish sheriff. The police jury must still maintain a “parish jail,” to be operated by the parish sheriff. La. R.S. 15:824 requires the Department of Public Safety and Corrections to pay to sheriff, or to governing authority of parish operating parish jail, per diem for each state inmate incarcerated in the parish jail. Privately owned and managed jail, under the Louisiana Corrections Private Management Act, would not constitute a parish jail, so the per diem provided in La. R.S. 15:824 would not apply. Opinion No. 98-313, La. Atty. Gen. Op. No. 1998-313; 1998 La. AG LEXIS 290.

The Jackson Parish Police Jury is mandated to house prisoners that are arrested by officers of the Town of Jonesboro and charged with the violation or State Criminal law. Prisoners housed in another facility because of overcrowding in the Jackson Parish Jail, are the financial responsibility of the Jackson Parish Police Jury. Opinion No. 00-221, La. Atty. Gen. Op. No. 2000-221; 2000 La. AG LEXIS 271.

It is the duty of the Vermilion Parish Police Jury to pay for the cost of housing, feeding, clothing, healthcare, and transporting of a felony pre-trial detainee; It is the obligation of the Sheriff to find a cell for a felony pre-trial detainee; The Vermilion Parish Police Jury is financially responsible for paying to another Parish the same per diem it would pay to its own Sheriff for the housing of a felony pre-trial detainee outside of the Parish, subject to any additional expenses incurred for such housing; The Vermilion Parish Police Jury is responsible for paying for the cost of transporting a felony pre-trial detainee housed outside of the Parish back and forth as may be required by the court. Opinion No. 06-0029. 2006 La. AG LEXIS 121.

§ 824.1. Deputy marshals, town of Jackson; Department of Corrections to provide funds.

The Department of Corrections, out of its appropriated funds, shall annually allocate fifteen thousand dollars to the governing authority of the town of Jackson, for use solely to provide funds for the employment of two additional deputy marshals to provide extra law enforcement in and around the town of Jackson made necessary by reason of the location of Dixon Correctional Institute. (Added by Acts 1978, No. 698, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 28:53, OPINION NUMBER 94-160, La. Atty. Gen. Op. No. 1994-160; 1994 La. AG LEXIS 160.

§ 825. Personnel; employment; power of director.

The director of corrections, subject to the limitations of appropriations, and according to the laws regulating employment of public employees, shall appoint all personnel deemed necessary for the operation of the department, and in so doing, the director may establish positions within the department and make appointments thereto; abolish positions; transfer duties between positions; and shall assign duties to, direct and control the work of such personnel. He shall prescribe regulations governing the transfer of personnel from one institution or division of the department to another. He shall institute a program for the training and development of all personnel of the department. All personnel, other than the director and two assistants to the director shall be subject to the civil service laws of this state. Subject to civil service regulations, the director shall have the authority to suspend, discharge or otherwise discipline personnel for cause. (Added by Acts 1968, No. 192, § 1.)

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Parole in Louisiana: Theory and Practice. 48 Tul. L. Rev. 332 (February, 1974).

§ 825.1. Appointment of ex-officio notaries at state correctional institutions; scope of powers.

A. The secretary of corrections may designate, at each unit under the jurisdiction of the department, employees of the department to serve as ex-officio notaries public. All acts performed by such ex-officio notaries public as authorized herein shall be performed without charge or other compensation.

B. Appointees under this provision may take acknowledgements, administer oaths, and perform any other duty which notaries public are authorized by law to perform, provided that the authority of appointees under this provision is limited to acts and instruments to which the department of corrections or the secretary of corrections is a party, and to the administration of oaths, affidavits, and other documents concerning any matter in which the department of corrections has an interest.

C. The secretary of corrections may suspend or terminate any appointment made pursuant to this Section at any time. Separation from the employ of the department of corrections shall automatically terminate any authority granted pursuant to this Section.

D. The department of corrections shall pay the costs of notarial seals and bonds, if required, for ex-officio notaries public appointed pursuant to this Section. (Added by Acts 1978, No. 522, § 1, eff. July 12, 1978.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 35:395 Restricts Secretary of State ex-officio notaries to performing enumerated notarial functions., OPINION 02-0264, La. Atty. Gen. Op. No. 2002-0264; 2002 La. AG LEXIS 350.

§ 825.2. Special agents; appointment; carrying weapons.

A. The secretary of the Louisiana Department of Public Safety and Corrections shall be authorized at his discretion to appoint special agents. These agents shall be appointed from permanent status employees or full-time employees who have attained the rank of sergeant or Probation and Parole Officer 1, and may carry weapons exposed or concealed while in the performance of their duties in the same manner as law enforcement officers.

B. The secretary shall formulate and adopt appropriate rules and regulations governing the qualifications and duties of special agents. (Added by Acts 1978, No. 176, § 1; Amended by Acts 2010, No. 344, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 344, in (A), substituted “secretary of the Louisiana Department of Public Safety and Corrections” for “secretary of the Louisiana Department of Corrections” and added “or full-time employees who have attained the rank of sergeant or Probation and Parole Officer 1.”

ADMINISTRATIVE LAW & DECISIONS

Administrative Code. — Adult and Juvenile Services > Weapons—Authorization to Carry. LAC 22::I.323.

Attorney General. — It is constitutionally permissible for the Department of Public Safety and Corrections to provide law enforcement services to ensure security at local fairs, festivals and other community activities. The loan of department equipment in furtherance of these law enforcement objectives is also constitutionally permissible. It is further permissible for the department to pay for costs associated with sending inmate musical bands to perform at such civic functions and local nursing homes., OPINION 94-470, La. Atty. Gen. Op. No. 1994-470; 1994 La. AG LEXIS 550.

§ 825.3. Criminal history review.

No operator, staff person, or employee of a juvenile detention, correction, or treatment facility shall be hired by the department until such person has submitted his fingerprints to the Louisiana Bureau of Criminal Identification and Information so that it may be determined whether or not such person has been convicted of or has pled nolo contendere to a crime listed in R.S. 15:587.1(C). If it is determined that such person has such a conviction or has entered a plea of nolo contendere to a crime listed in R.S. 15:587.1(C), that person shall not be hired. (Acts 1986, No. 760, § 1, eff. Jan. 1, 1987; Acts 1989, No. 14, § 1.)

CROSS REFERENCES

Louisiana Law. — Provision of information to protect children, see La. R.S. 15:587.1.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — La. R.S. 15:871.1 providing for criminal history information on those people employed in a supervisory or disciplinary capacity over children is limited to the referred to therein, namely, R.S. 17:15, R.S. 15:825.3. R.S. 46:51.2 and by reference. R.S. 46:1403 and therefore does not cover Scouting Organization, Parent-Teacher Organizations and other groups not specifically listed therein, unless expanded by Rule of Department of Health and Humane Resources., OPINION NUMBER 88-374, La. Atty. Gen. Op. No. 1988-374; 1988 La. AG LEXIS 239.

§ 826. Services performed by department.

A. The department shall furnish a staff for the Board of Parole, and if such personnel are available, upon the request of any court of this state having criminal jurisdiction shall furnish probation and parole services for such court.

B. Upon the request of the appropriate parochial or municipal authority, the department shall perform the following services:

(1) It shall provide consultation services with respect to the design, construction, programs and administration of detention and correctional facilities for adults operated by parishes and municipalities;

(2) It shall make studies and surveys of the programs and administration of such detention and correctional facilities;

(3) It shall administer programs of grants-in-aid for construction and operation of approved local facilities; and

(4) It shall provide courses of training for the personnel of such detention and correctional facilities, shall inspect said facilities, and shall make recommendations to the respective authority to achieve compliance with standards established for such facilities. (Added by Acts 1968, No. 192, § 1.)

§ 827. Duties of Department of Public Safety and Corrections.

A. In addition to other duties imposed upon the department it shall be the duty of the department to:

(1) Establish programs of research, statistics, and planning, which shall include but not be limited to studies of the efficacy and performance of the policies, plans, and procedures of the department and studies of the treatment of offenders, and to provide information about other programs of the department.

(2) Make an annual report to the governor with respect to the work of the department, which shall include but not be limited to statistical and other data, accounts of research work performed by the department, the results of inspections of local detention and correctional facilities and statistical and other data on persons detained in such facilities, and any recommendations for legislation affecting the department.

(3) Establish a diagnostic and treatment center, which may consist of one or more branches, which shall undertake medical, educational, psychiatric, and social studies of persons committed to facilities under the jurisdiction of the department and to provide for the training of such psychiatrists, neurologists, special educators, psychologists, nurses, technicians, social workers, occupational therapists, physicians, and other professional trainees whose services shall be utilized in the operation of said center.

(4) Establish rules and regulations for the detection of controlled dangerous substances upon the person or in the blood stream of inmates returning from any labor detail, pass, furlough, or emergency leave which required the inmate to leave the grounds of a correctional institution under the jurisdiction of the department. The methods which may be employed for the detection of controlled dangerous substances may include but are not limited to the use of a police dog trained to detect controlled dangerous substances and analysis of the inmate’s breath or urine.

(5) Establish a comprehensive program of released offender transition services for offenders who are about to be, or have recently been, released from the custody of the department. The program provided for by the provisions of this Paragraph shall not be construed to apply to parish or local jails. The program established shall be designed to provide efficient and effective aid to such offenders in making the transition from incarceration to free and law-abiding members of society and in completing probation or parole following their release. The program to be established shall specifically include but not be limited to the following:

(a) Job information services.

(b) Referral to available government mental health and medical assistance agencies and programs.

(c) Referral to available educational, vocational, job training, and counseling centers.

(d) Such other services as the department recommends and deems consistent with the goals described in this Subsection.

(6) (a) Establish a comprehensive program for offenders who are in the custody of the department in a state correctional facility to prepare for and take the General Education Development (GED) test. The program shall be designed to provide efficient and effective assistance to those offenders who have not graduated from high school or previously passed the GED test and who possess the educational ability and intellectual capacity to complete the courses necessary to successfully complete the program and pass the GED test.

(b) For purposes of this Paragraph, “state correctional facility” means a correctional facility owned and operated by the state of Louisiana or the Louisiana Correctional Facilities Corporation housing prisoners committed to the custody of the Department of Public Safety and Corrections.

B. No convicted felon whether in the custody of the Department of Public Safety and Corrections or in the physical custody of a parish sheriff shall be assigned to be housed or remain housed for any portion of his sentence at the correctional institution at Work Training Facility South. No person charged with the commission of a felony who is incarcerated pending trial shall be housed or remain housed pending trial at the Work Training Facility South. (Added by Acts 1968, No. 192, § 1; Amended by Acts 1994, 3rd Ex. Sess., No. 112, § 1; Acts 1995, No. 320, § 1, eff. June 16, 1995; Acts 1995, No. 914, § 1, eff. June 28, 1995; Acts 1999, No. 540, § 1, eff. Aug. 15, 1999; Acts 2009, No. 266, § 1, eff. Aug. 15, 2009; Acts 2010, No. 832, § 1, eff. Aug. 15, 2010.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “this Paragraph’ for “the Paragraph’ in (A)(6)(b), as amended by Acts 2010, No. 832, § 1.

2010 Amendments. — The 2010 amendment by No. 832 added (A)(6).

2009 Amendments. — The 2009 amendment by No. 266 deleted the former last sentence of (A)(4), which read: “If an inmate is found to be under the influence or in possession of a controlled dangerous substance upon returning to the facility from any labor detail, pass, furlough, or emergency leave, then the inmate shall be ineligible for Work Training Facility North.”

1999 Amendments. — Acts 1999, No. 540, § 1, effective August 15, 1999, added (A)(5).

Quoted Statutory Material. — Acts 2009, No. 266, § 3, provides that “If any provision or item of an act, or the application thereof, is held invalid, such invalidity shall not affect other provisions, items, or applications of the act which can be given effect without the invalid provision, item, or application.”

CROSS REFERENCES

Louisiana Law. — Reentry preparation program; establishment, see La. R.S. 15:827.1.

§ 827.1. Reentry preparation program; establishment.

A. It is the intent of the legislature to provide persons released from incarceration with the Department of Public Safety and Corrections with certain fundamental resources in the areas of employment, life skills training, and job placement and with access to as many support services as possible in order to appreciably increase the likelihood of successful reentry into free society and to reduce recidivism.

B. In compliance with the requirements of R.S. 15:827(A)(5), the department shall identify a transition specialist at each of the state correctional facilities who shall not necessarily be a corrections officer and whose duties shall include but not be limited to:

(1) Coordination of the delivery of transition assistance programs services at the institution.

(2) Assistance in the development of each offender’s post-release plan.

(3) Development of job placement information.

(4) Development of a written medical discharge plan and referral to an appropriate parish health unit for an offender prior to his release.

(5) Placement in a work release program, if requested by any eligible offender. When an offender who is nearing his date of release requests placement in a work release program, the transition specialist shall inform the offender of program availability and assess the offender’s needs and suitability for work release participation. If an offender is approved for placement, the specialist shall assist the offender and coordinate the release of the offender with the selected program.

(6) Furnishing a photo identification card to an offender prior to his release.

C. (1) Eligible offenders shall receive a mandatory one hundred hour standardized pre-release orientation program which shall be completed prior to release.

(2) The program instruction shall include but not be limited to:

(a) (i) Employment soft skills, including but not limited to job seeking skills, interview skills, and appropriate workplace interaction skills.

(ii) Job placement assistance to an offender by providing job referrals or job placement.

(b) Money management skills.

(c) Values clarification and goal setting and achieving.

(d) Problem solving and decisionmaking.

(e) Personal development and planning, including but not limited to social situations and emotional control, sexual responsibility, parenting skills, domestic violence and family issues, and drug treatment and counseling where appropriate.

(f) Counseling on individual community reentry concerns.

(g) Information on and availability of reentry support organizations including faith-based organizations.

(h) Anger management.

(i) Victim awareness and restitution.

D. (1) The department may utilize volunteers, including faith-based service groups, for the provisions of any or all of the reentry preparation program.

(2) The department shall investigate the possibility of providing the transitional program through distance learning programs as a cost-effective method of program delivery to reach a larger audience at a reduced expense.

E. (1) The department shall offer an entrepreneurial educational curriculum to eligible offenders selected by the department to facilitate successful reentry into society. The entrepreneurial educational curriculum shall include but not be limited to the following:

(a) Basic business concepts.

(b) Marketing and advertising.

(c) Product development.

(d) Negotiation and pricing.

(e) Development of business plans for their own individual businesses.

(2) The department may enter into cooperative endeavors or contracts with the Louisiana Workforce Commission, the Louisiana Department of Education, and the Louisiana community and technical colleges, educational institutions, training facilities, and service providers to provide entrepreneurial educational opportunities for eligible offenders.

(3) An offender convicted of any of the following offenses shall not be eligible for participation in the program:

(a) A sex offense as defined in R.S. 15:541(24).

(b) A crime of violence as defined in R.S. 14:2(B).

(c) A habitual offender in accordance with R.S. 15:529.1.

(4) An offender who is eligible for participation in the entrepreneurial skills curriculum may be selected for participation based upon the following criteria:

(a) The skills, interests, and abilities of the offender.

(b) The availability of training facilities, instructors, and the number of offenders enrolled in the program.

(c) The staff at the adult reception and diagnostic centers, after a thorough evaluation, determine that the offender is suitable and appropriate for participation in the program.

(d) The secretary, or his designee, determines that the offender meets the guidelines and criteria established by rule for participation in the program.

(e) The secretary, or his designee, after an evaluation, determines that the offender is particularly likely to respond affirmatively to participation in the program.

(f) The offender meets other conditions of participation or rules or regulations adopted by the department.

(g) The offender voluntarily enrolls in the program after having been advised by the department of the rules and regulations governing participation in the program.

F. The department shall adopt and promulgate rules and guidelines as it deems necessary for the administration and implementation of the reentry preparation program. (Acts 2003, No. 822, § 1, eff. Aug. 15, 2003; Acts 2009, No. 185, § 1, eff. Aug. 15, 2009.)

LSLI 2009 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute added “offenders” in (E)(4)(b), as amended by Acts 2009, No. 185, § 1. In addition, the LSLI made a spelling correction in (E)(2).

2009 Amendments. — The 2009 amendment by No. 185, in (B)(5), rewrote the first sentence, which formerly read: “Placement in a private transition housing program, if requested by any eligible offender,” in the second sentence, substituted “work release program” for “transition housing program” and substituted “work release participation” for “transition housing assistance”; substituted “Eligible offenders shall receive a mandatory” for “Not more than six months prior to an offender’s anticipated date of release, he shall begin a” in (C)(1); added “soft” in (C)(2)(a)(i); substituted “by providing” for “who has earned General Educational Development Certification or vocational certification while incarcerated providing him with” in (C)(2)(a)(ii); added (E); and redesignated former (E) as (F).

CROSS REFERENCES

Louisiana Law. — Board of Parole; membership; qualifications; vacancies; compensation; domicile; venue; meetings; quorum; panels; powers and duties; transfer of property to board; representation of applicants before the board; prohibitions, see La. R.S. 15:574.2.

Parole; eligibility, see La. R.S. 15:574.4.

§ 828. Classification and treatment programs; qualified sex offender programs; reports; earned credits.

A. (1) Persons committed to and in the physical custody of the department shall be treated in a humane manner, and the department shall direct efforts toward the rehabilitation of such persons in order to effect their return to the community as promptly as practicable. In order to accomplish this purpose, the secretary of the Department of Public Safety and Corrections shall establish programs of classification and diagnosis, education, casework, counseling and psychotherapy, vocational training and guidance, work, library and religious services, and such other rehabilitation programs as are consistent with available resources, physical custody, and appropriate classification criteria. Such programs shall include but not be limited to the prison rehabilitation pilot program as set forth in R.S. 15:828.1. Additionally, he shall institute procedures to provide for the study and classification of all inmates of penal or correctional institutions under the jurisdiction of the department.

(2) (a) In cases where the offender has been convicted of a violation of a sex offense as defined in R.S. 15:541 and, in accordance with the penalty provisions of the particular statute, has been sentenced to hard labor in the custody of the Department of Public Safety and Corrections and is housed in a state correctional facility, the department, subject to the availability of resources and appropriate individual classification criteria, should provide counseling and therapy by institutional mental health staff in a sex offender program until successfully completed or until expiration of sentence, release on parole in accordance with and when permitted by R.S. 15:574.4, or other release in accordance with law, whichever comes first.

(b) For purposes of this Paragraph, a “sex offender program” means one which includes either or both group and individual therapy and may include arousal reconditioning. Group therapy should be conducted by two therapists, one male and one female, and, subject to availability of staff, at least one of whom should be licensed as a psychologist, board-certified as a psychiatrist, or a clinical social worker.

(c) The social worker, psychologist, or psychiatrist shall provide the Board of Parole with progress reports and information in accordance with R.S. 15:574.4(C)(2).

B. The secretary shall adopt rules and regulations for local jail facilities and state correctional institutions to encourage voluntary participation by inmates in certified treatment and rehabilitation programs, including but not limited to basic education, job skills training, values development and faith-based initiatives, therapeutic programs, and treatment programs. When funds are provided, such educational programs shall be available at each penal or correctional institution under the jurisdiction of the department. The rules and regulations may include provisions for furloughs or the awarding of earned credits toward the reduction of the projected good time parole supervision date. Offenders may be awarded up to ninety days toward the reduction of the projected good time parole supervision date for satisfactory participation in each approved program pursuant to the provisions of this Subsection, but no offender shall receive more than two hundred fifty days total earned credits toward the reduction of the projected good time parole supervision date for program participation.

C. Notwithstanding any other provision of law to the contrary, any offender in the custody of the Department of Public Safety and Corrections who has been sentenced as an habitual offender pursuant to the provisions of R.S. 15:529.1 may earn additional good time for participation in certified treatment and rehabilitation programs as provided for in Subsection B of this Section, unless the offender was convicted of a sex offense as defined by R.S. 15:541 or a crime of violence as defined by R.S.14:2(B). (Added by Acts 1968, No. 192, § 1; Amended by Acts 1989, No. 336, § 1; Acts 1991, No. 51, § 1; Acts 1991, No. 766, § 1; Acts 1992, No. 723, § 1; Acts 1993, No. 484, § 1, eff. June 10, 1993; Acts 1993, No. 671, § 1; Acts 1993, No. 872, § 1; Acts 1994, 3rd Ex. Sess., No. 110, § 1; Acts 1994, 3rd Ex. Sess., No. 138, § 1; Acts 2001, No. 1206, § 1, eff. Aug. 15, 2001; Acts 2006, No. 61, § 1, eff. Aug. 15, 2006; Acts 2009, No. 266, § 1, eff. Aug. 15, 2009; Acts 2011, No. 186, § 3, eff. Aug. 15, 2011; Acts 2012, No. 181, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 181 rewrote (C), which formerly read: “A prisoner who has been denied eligibility for diminution of sentence for good behavior as provided in R.S. 15:537 shall not be eligible for additional good time as provided in Subsection B of this Section.”

2011 Amendments. — The 2011 amendment by No. 186 substituted “earned credits” for “additional good time” in the section heading; in (B), substituted “earned credits toward the reduction of the projected good time parole supervision date” for “good time, in addition to the provisions of R.S. 15:571.3(B), for offenders who are otherwise eligible,” “awarded up to ninety days toward the reduction of the projected good time parole supervision date” for “awarded up to one hundred eighty days good time” and “more than two hundred fifty days total earned credits toward the reduction of the projected good time parole supervision date for program participation” for “more than five hundred forty days total good time for program participation.”

2009 Amendments. — The 2009 amendment by No. 266, in (B), substituted “for local jail facilities and state correctional institutions” for “in the facilities and institutions under the jurisdiction of the department” in the first sentence, in the third sentence, added “the awarding” and deleted “but no offender shall receive more than ten additional days per month and one hundred eighty days total good time for program participation” from the end, and added the last sentence.

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “R.S. 15:541” for “R.S. 15:541(14.1)” in (A)(2)(a).

2006 Amendments. — Acts 2006, No. 61, § 1, effective August 15, 2006, in (B), substituted “adopt” for “prescribe” in the beginning, substituted “certified treatment and rehabilitation ... and treatment programs” for “vocational training, adult education, literacy, and reading programs,” and deleted “and 574.14” following “R.S. 15:571.3(B).”

2001 Amendments. — Acts 2001, No. 1206, § 1, effective August 15, 2001, in (A)(2)(a), substituted “a sex offense as defined in R.S. 15:541(14.1)” for “any provision of Subpart C of Part II, Subpart B of Part IV, or Subpart A(1) or A(4) of Part V of Chapter 1 of Title 14 of the Louisiana Revised Statutes of 1950.”

Quoted Statutory Material. — Acts 2009, No. 266, § 3, provides that “If any provision or item of an act, or the application thereof, is held invalid, such invalidity shall not affect other provisions, items, or applications of the act which can be given effect without the invalid provision, item, or application.”

CROSS REFERENCES

Louisiana Law. — Board of Parole; membership; qualifications; vacancies; compensation; domicile; venue; meetings; quorum; panels; powers and duties; transfer of property to board; representation of applicants before the board; prohibitions, see La. R.S. 15:574.2.
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CRIMINAL LAW & PROCEDURE

• Postconviction Proceedings

•• Imprisonment. — Prison regulation that prohibited maximum security inmates from lying in their bunks between the hours of 4:00 a.m. and 5:00 p.m. was not arbitrary or capricious and was within the broad authority delegated to prison authorities to classify and discipline inmates to maintain order and safety within the prison system. Watts v. Phelps, 377 So. 2d 1317, 1979 La. App. LEXIS 3234 (Nov. 12, 1979), writ of certiorari denied by 380 So. 2d 1210, 1980 La. LEXIS 6705 (La. 1980).

§ 828.1. Prison Rehabilitation Pilot Program; establishment; participating correctional institutions; content; administration; implementation; reporting.

A. The “Prison Rehabilitation Pilot Program” is hereby created and established within the Department of Public Safety and Corrections.

B. Any state correctional institution may participate in the program.

C. The program shall consist of the following subprograms:

(1) An educational station, which shall utilize an educational system which first determines the most effective particular learning style of each inmate and then teaches each inmate using that particular learning style.

(2) A vocational station, which shall utilize a computer-based instruction program teaching basic academic skills in a job-related context.

(3) An after-care treatment program, which shall consist of the following:

(a) An in-prison case manager who shall prepare inmates for upcoming release.

(b) A community resource specialist who shall supervise and monitor former inmates for the first twelve months following release from the correctional institution.

(c) Participation in the post-release supervision segment of the after-care treatment program shall be voluntary for those former inmates who are released following fulfillment of their sentences or following an executive pardon. Participation shall be mandatory, as a condition of parole, for those former inmates who are released on parole.

(4) Participation shall be mandatory for those inmates who participate in the good time program.

D. The department shall adopt and promulgate rules and guidelines as it deems necessary for the administration and implementation of this program.

E. The program shall be introduced into the selected institutions on January 1, 1995.

F. Each in-prison case manager and community resource specialist shall present a comprehensive report on the progress of inmates and former inmates under their respective jurisdictions to the secretary within twenty-two months following initial implementation of the program. The secretary shall submit a report on the overall success of the program to the governor, the president of the Senate, and the speaker of the House of Representatives within twenty-four months following initial implementation of the program. This report shall include a recommendation that the program be continued, expanded, or terminated.

G. The provisions of this Section shall be implemented only to the extent that funds are appropriated for this purpose and to the extent that is consistent with available resources, physical custody, and appropriate classification criteria. (Acts 1994, 3rd Ex. Sess., No. 138, § 1.)

CROSS REFERENCES

Louisiana Law. — Classification and treatment programs; qualified sex offender programs; reports; earned credits, see La. R.S. 15:828.

§ 828.2. Faith-based programs for inmates; development; monitoring.

The legislature finds and declares that faith-based programs offered in state and private correctional institutions and facilities have the potential to facilitate inmate institutional adjustment, to help inmates assume personal responsibility, and to reduce recidivism. It is the intent of the legislature that the Department of Public Safety and Corrections and private vendors operating private correctional facilities work toward ensuring the availability and development of such programs at the correctional institutions and facilities of this state and shall continuously:

(1) Measure recidivism rates for all inmates participating in faith-based or religious programs.

(2) Work toward increasing the number of volunteers ministering to inmates from various faith-based institutions in the state.

(3) Develop community linkages with churches, synagogues, mosques, and other faith-based institutions to assist in the release of participants back into the community. (Acts 1999, No. 873, § 1.)

§ 828.3. Pilot program; substance abuse counseling.

A. The “Prison Substance Abuse and Rehabilitation Pilot Program” is hereby created and established within the Department of Public Safety and Corrections.

B. Not later than March 1, 2008, the Department of Public Safety and Corrections shall implement a pilot program requiring that every eligible defendant receive substance abuse counseling.

C. For the purposes of this Section, “eligible defendant” means a person convicted of a violation of the Uniform Controlled Dangerous Substances Law who is in the custody of the Department of Public Safety and Corrections and designated by the Department of Public Safety and Corrections for participation in the pilot program authorized by the provisions of this Section.

D. The department in conjunction with the Department of Health and Hospitals, office of behavioral health, shall adopt and promulgate rules and guidelines as it deems necessary for the administration and implementation of this program.

E. (1) Each in-prison case manager or substance abuse counselor shall present a comprehensive report on the progress of inmates and former inmates under their respective jurisdictions to the secretary within twenty-two months following initial implementation of the program. The secretary shall submit a report on the overall success of the program as provided for in this Subsection. This report shall include a recommendation that the program be continued, expanded, or terminated.

(2) The pilot program undertaken pursuant to this Section shall be evaluated with regard to security, beneficial and detrimental effects on the prisoner, projected probable effects on deterrence, cost, labor intensiveness, and other relevant measures of effectiveness. Such evaluation shall provide the required information on a project basis as well as in comparison with traditional imprisonment.

(3) A report of the evaluation of the program shall be presented to the Joint Legislative Committee on the Budget, the Senate Committee on the Judiciary, Section C, and the House Committee on Administration of Criminal Justice.

F. The provisions of this Section shall be implemented only to the extent that funds are appropriated for this purpose and to the extent that is consistent with available resources, physical custody, and appropriate classification criteria.

G. The secretary of the Department of Public Safety and Corrections shall select the location and number of persons in the custody of the department to participate in the pilot program provided for by this Section. (Acts 2007, No. 237, § 1, eff. Aug. 15, 2007; Acts 2009, No. 384, § 5, eff. July 1, 2009.)

LSLI 2009 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “office of behavioral health” for “office of addictive services” in (D).

§ 829. Discipline of inmates.

A. The secretary of the Department of Public Safety and Corrections shall prescribe rules and regulations for the maintenance of good order and discipline for inmates sentenced to the legal custody of the department whether housed in local or state facilities, which rules and regulations shall include procedures for dealing with violations thereof. A copy of such rules and regulations shall be furnished each inmate. Corporal punishment is prohibited.

B. In state facilities the secretary shall maintain a record of charges of infractions of the rules and regulations by inmates, any punishments imposed therefor, and of any medical examinations of inmates. (Added by Acts 1968, No. 192, § 1; Amended by Acts 2006, No. 60, § 1, eff. Aug. 15, 2006.)

2006 Amendments. — Acts 2006, No. 60, § 1, effective August 15, 2006, designated the two paragraphs as (A) and (B); in (A), substituted “secretary of the Department of Public Safety and Corrections” for “director of corrections,” substituted “for inmates sentenced to the legal custody of the department whether housed in local or state facilities” for “in the facilities and institutions under the jurisdiction of the department”; and substituted “In state facilities the secretary” for “The director” in (B).
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CRIMINAL LAW & PROCEDURE

• Postconviction Proceedings

•• Imprisonment. — Prison regulation that prohibited maximum security inmates from lying in their bunks between the hours of 4:00 a.m. and 5:00 p.m. was not arbitrary or capricious and was within the broad authority delegated to prison authorities to classify and discipline inmates to maintain order and safety within the prison system. Watts v. Phelps, 377 So. 2d 1317, 1979 La. App. LEXIS 3234 (Nov. 12, 1979), writ of certiorari denied by 380 So. 2d 1210, 1980 La. LEXIS 6705 (La. 1980).

State of Louisiana failed its duty to protect an imprisoned felon who was stabbed to death by a fellow prisoner with a “shank,” because the state legislature refused to provide sufficient funds to operate its prisons with reasonable security; the individual defendants, including the warden, superintendent, and prison guards were not negligent in performing their statutory duties. Breaux v. State, 314 So. 2d 449, 1975 La. App. LEXIS 3870 (May 19, 1975), affirmed by 326 So. 2d 481, 1976 La. LEXIS 5147 (La. 1976).

ADMINISTRATIVE LAW & DECISIONS

Administrative Code. — Adult and Juvenile Services > Telephone Use and Policy on Monitoring of Calls—Adult and Juvenile: Selection of Inmates. LAC 22::I.314.

§ 830. Treatment of mentally ill and mentally retarded inmates.

A. The department may establish resources and programs for the treatment of mentally ill and mentally retarded inmates, either in a separate facility or as part of other institutions or facilities of the department.

B. On the recommendation of appropriate medical personnel and with the consent of the Department of Health and Hospitals or other appropriate department, the secretary of the Department of Corrections may transfer an inmate for observation and diagnosis to the Department of Health and Hospitals or other appropriate department or institution for a period not to exceed the length of his sentence. If the inmate is found to be subject to civil commitment for psychosis or other mental illness or retardation, the secretary of the Department of Corrections shall initiate legal proceedings for such commitment. If the inmate is not represented by counsel at such legal proceedings, the court shall appoint an attorney to represent him. Reasonable attorney fees shall be fixed by the judge and shall be paid by the state. While the inmate is in such other institution his sentence shall continue to run.

C. When, in the judgment of the administrator of the institution to which an inmate has been transferred, he has recovered from the condition which occasioned the transfer, he shall be returned to the department, unless his sentence has expired. (Added by Acts 1968, No. 192, § 1. Amended by Acts 1980, No. 609, § 1, eff. July 23, 1980.)

§ 830.1. Refusal of treatment by mentally ill or mentally retarded inmates.

A. Whenever a mentally ill or mentally retarded inmate refuses treatment and any staff physician, staff psychiatrist, or consulting psychiatrist of the institution certifies that the treatment is necessary to prevent harm or injury to the inmate or to others, such treatment will be permitted for a period not to exceed fifteen days. If treatment for a longer period is deemed necessary, a petition shall be filed in a court of competent jurisdiction setting forth the reasons for the treatment. Treatment shall continue while the hearing is pending. After a hearing at which the mentally ill or mentally retarded inmate is represented by counsel, the court shall determine whether the inmate is competent and, if not, he shall order that appropriate treatment be provided. If the inmate does not have counsel, the court shall appoint an attorney to represent him. Reasonable attorney fees shall be fixed by the judge and paid by the state.

B. Treatment shall be administered at a treatment facility as designated by law, or at a facility under the control or supervision of the Department of Public Safety and Corrections that has been designated by the Department of Health and Hospitals and the Department of Public Safety and Corrections as a treatment facility.

C. Commitments pursuant to this Section shall be in accord with all procedures required by law in the case of judicial commitment. Nothing herein shall be construed to preclude any person in the custody of the Department of Public Safety and Corrections from any commitment or admission as may be otherwise provided by law. (Added by Acts 1978, No. 762, § 1. Amended by Acts 1980, No. 609, § 1, eff. July 23, 1980; Acts 1987, No. 96, § 1.)

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 28:2.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A mentally ill person who is detained pre-trial in a parish prison may only receive non-consensual medical treatment pursuant to the procedures set forth in Title 28. Furthermore, such prisoner may not be treated within the prison facility because a parish prison is not automatically authorized as a treatment facility under La. R.S. 28:1(28) and 28:53., OPINION NUMBER 90-134, La. Atty. Gen. Op. No. 1990-134; 1990 La. AG LEXIS 136.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: Fraying the Hangman’s Knot?: State v. Michael Owen Perry. 54 La. L. Rev. 1701 (July, 1994).

§ 830.2. Security for mental health patients.

The department may contract with the Department of Health and Hospitals to provide security personnel for mental health patients who are confined to forensic units or other facilities to which such patients may be temporarily referred for medical treatment under the jurisdiction of the Department of Health and Hospitals whenever it is deemed necessary by the Department of Health and Hospitals to establish forensic facilities in New Orleans, Baton Rouge, Shreveport, and Alexandria. (Added by Acts 1980, No. 687, § 1.)

§ 831. Medical care of inmates; testing.

A. The secretary of the Department of Public Safety and Corrections shall establish and shall prescribe standards for health, medical, and dental services for each institution, including preventive, diagnostic, and therapeutic measures on both an outpatient and a hospital basis, for all types of patients. An inmate may be taken to a medical facility outside the institution when deemed necessary by the director. However, in situations which are not life-threatening, the medical facility selected to treat the inmate shall be a part of the state’s charity hospital system. In emergency situations where treatment by a state charity hospital is not available or feasible, the inmate may receive emergency treatment at the nearest private medical facility. As soon as practicable, the inmate should be transferred to a facility operated by the state’s charity hospital system. Notwithstanding any law to the contrary, all payments to private hospitals or health care providers shall be governed by R.S. 15:824(B)(1)(c). No monies appropriated to the department from the state general fund or from dedicated funds shall be used for medical costs associated with organ transplants for inmates or for the purposes of providing cosmetic medical treatment of inmates, unless the condition necessitating such treatment or organ transplant arises or results from an accident or situation which was the fault of the department or resulted from an action or lack of action on the part of the department. However, nothing in this Section shall prohibit an inmate from donating his vital organs for transplant purposes.

B. (1) Notwithstanding any other law to the contrary, the secretary shall promulgate rules and regulations regarding reimbursement by a state inmate for medical expenses incurred by the department or sheriff for the inmate’s treatment, including a requirement that the inmate file a claim with his private medical or health care insurer or any public medical assistance program, under which he is covered and from which the inmate may make a claim for payment or reimbursement of the cost of any such medical treatment.

(2) In addition, the secretary shall adopt rules requiring that copayments be made by inmates upon receiving medical or dental treatment, which may include a sliding scale based on the inmates’ ability to pay. These rules and regulations shall include but not be limited to guidelines for payments for inmate visits to doctors, hospitals, psychiatrists, and dentists, and for receipt of prescription or nonprescription drugs. The secretary shall also establish written guidelines for collection of copayments from an inmate’s drawing account or savings account pursuant to R.S. 15:874. The provisions of this Paragraph shall apply to medical or dental treatment received at a public hospital operated by the Louisiana State University Health Sciences Center.

C. The secretary may order that an inmate be tested for a contagious disease if the inmate has been in an altercation and there is reason to believe that an exchange of bodily fluids between the inmate and another person has taken place. In addition, the secretary may authorize the testing of a staff member for contagious diseases at state expense when such testing is in the best interest of the department, including consideration of its staff and inmate populations.

D. For purposes of this Section “inmate” shall mean an individual who has been committed to the department for confinement after final sentence. For purposes of the prohibition against the use of state general or dedicated funds for organ transplants, “inmate” shall mean an individual who has been committed to the department for confinement for the crime of first or second degree murder, or the crime of aggravated rape and has exhausted all state and federal appellate and post conviction and relief remedies. (Added by Acts 1968, No. 192, § 1; Amended by Acts 1989, No. 430, § 1; Acts 1990, No. 75, § 1; Acts 1993, No. 686, § 1; Acts 1993, No. 875, § 1; Acts 1997, No. 626, § 1, eff. Aug. 15, 1997; Acts 1999, No. 1057, § 1, eff. Aug. 15, 1997; Acts 2003, No. 1161, § 1, eff. Aug. 15, 2003; Acts 2008, No. 730, § 1, eff. Aug. 15, 2008.)

2008 Amendments. — Acts 2008, No. 730, § 1, effective August 15, 2008, in (A), substituted “the Department of Public Safety and Corrections” for “public safety and corrections,” and inserted the second sentence.

2003 Amendments. — Acts 2003, No. 1161, § 1, effective August 15, 2003, in (A), inserted “for medical costs associated with organ transplants for inmates or” and “or organ transplant” in the fourth sentence, and added the last sentence; added (D).

1999 Amendments. — Acts 1999, No. 1057, § 1, effective August 15, 1999, in (B)(2) substituted “adopt” for “promulgate,” deleted “and regulations” preceding “requiring that copayments be made,” and added the last sentence.

CROSS REFERENCES

Louisiana Law. — Commitment of persons to the Department of Public Safety and Corrections, see La. R.S. 15:824.

Compensation account, see La. R.S. 15:874.
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CIVIL RIGHTS LAW

• Prisoner Rights

•• Medical Treatment. — State prisoner’s 42 U.S.C.S. § 1983 claim that his constitutional rights were violated because the prison charged him excessive medical co-payments was dismissed as frivolous pursuant to 28 U.S.C.S. § 1915(e)(2)(B); the prisoner did not allege that he was denied medical care because of an inability to pay the required co-payment, and it was not unconstitutional to require non-indigent prisoners to pay for their medical care. Wilkerson v. Champagne, 2003 U.S. Dist. LEXIS 21645 (Nov. 26, 2003).

HEALTHCARE LAW

• Actions Against Facilities

•• Governmental & Nonprofit Liability

••• State, County & Municipal Liability. — Reasonable medical treatment included at least the establishment of standards and guidelines for medical services, personnel, and supervision, and qualified, licensed physicians and surgeons; where the state breached its duty to provide reasonable treatment, it was liable in damages for an aggravation to an injury and a residual disability. Dancer v. State, 282 So. 2d 730, 1973 La. App. LEXIS 6455 (June 29, 1973).

TORTS

• Negligence

•• Proof

••• Violations of Law

•••• General Overview. — La. Rev. Stat. Ann. §§ 15:760, 15:831, 15:859 provided statutory authority to impose on the State the duty of providing reasonable medical care for persons incarcerated in a state prison; the duty encompassed the risk that an inmate would be injured and require life-saving medical attention. Moreau v. State, 333 So. 2d 281, 1976 La. App. LEXIS 4261 (May 24, 1976).

ADMINISTRATIVE LAW & DECISIONS

Administrative Code. — Medical Reimbursement Plan > Applicability. LAC 22::I.2103.

Medical Reimbursement Plan > Medical Reimbursement Plan Pursuant To R.S. 15:831(B)(1). LAC 22::I.2105.

Medical Reimbursement Plan > Policy. LAC 22::I.2101.

Attorney General. — When the sheriff or governing authority operating a parish jail receives the $18.25 per diem per prisoner payment from the Department of Corrections under the circumstances governed by La. R.S. 15:566(A) and R.S. 15:824(B), no further sums are due from the parish for the maintenance of those prisoners. Is is solely the sheriffs responsibility., OPINION NUMBER 91-342, La. Atty. Gen. Op. No. 1991-342; 1991 La. AG LEXIS 384.

A public mental health facility cannot refuse admittance to a state prisoner being held in a parish correctional management facility unless the Department participated in the contract for medical services under the Act. OPINION NUMBER 94-512, La. Atty. Gen. Op. No. 1994-512; 1994 La. AG LEXIS 633.

§ 832. Work by inmates; allowance.

A. The department shall provide employment opportunities and vocational training for all inmates, regardless of gender, consistent with available resources, physical custody, and appropriate classification criteria. Insofar as is possible, the equipment used in such programs, the conditions of employment, the management practices, and the general operating procedures thereof shall approximate those of private industry. The provisions of Part IX of Chapter 2 of Title 51 of the Louisiana Revised Statutes of 1950 with respect to prison-made goods shall be applicable to goods made, manufactured, or produced by the inmates of all institutions and facilities, under the jurisdiction of the department.

B. Inmates may be compensated, within the limits in grades fixed by the secretary of the department, for work performed, including institutional maintenance and attendance at training programs. The inmate shall contribute to the support of his dependents who may be receiving public assistance during the period of commitment if funds available to him are adequate for such purpose.

C. The department may enter into contractual agreements for the use of inmate labor by any department, board, commission, or agency of this state responsible for the conservation of natural resources or the construction and maintenance of public works, subject to the following restrictions:

(1) No such contract shall be entered into with respect to the construction or maintenance of roads or highways, except as otherwise provided by law.

(2) No inmate shall be assigned to maintenance work at public facilities outside the department in accordance with this Section when such work requires housing the inmate in a parish prison or other local housing facility and the inmate has been convicted of first or second degree murder, attempted first or second degree murder, aggravated rape, attempted aggravated rape, forcible rape, aggravated kidnapping, aggravated arson, armed robbery, attempted armed robbery, or the inmate has been sentenced as an habitual offender under R.S. 15:529.1 except during the last six months of his term.

D. When inmates are assigned to maintenance work at public facilities outside the department, the contracting authority shall agree:

(1) To accept the physical custody of the inmate.

(2) To physically house the inmate in the parish jail or prison at all times and to allow the inmate to leave the parish jail or prison, or other housing facility, only to perform work to which he has been assigned.

(3) To notify the department prior to granting the inmate any pass, furlough, or emergency leave, said notification to include the reasons for the release and the duration thereof.

(4) To permit the inmate to engage only in work designed to conserve natural resources, maintain or improve public property or to assist with the daily functioning of the jail, prison, or courthouse and to prohibit the inmate from engaging in any work for a private individual or business entity whether said inmate is paid or not.

(5) To refer to the department for processing and approval in accordance with department regulations for the inmate to be transferred to a work release type program.

(6) To notify the department promptly of any escape, new offense, or conviction involving the inmate, or of any unusual occurrence involving the inmate.

(7) To maintain custody of the inmate until he is ordered released from custody or returned by the department; and to provide transportation of the inmate to and from any state correctional institution as may be required.

E. The department shall agree to compute the inmate’s sentence and notify the sheriff when the inmate becomes eligible for parole or final discharge.

F. In addition, the department shall be responsible for monitoring such maintenance programs to assure that the above conditions are fulfilled. Should the contracting authority fail to abide by any condition of the agreement, the department shall have the right to terminate the agreement and all similar agreements between the department and the contracting authority.

G. Further, the department shall not assign an inmate on maintenance to the custody of any sheriff except the sheriff of the parish where the inmate is domiciled or sentenced, unless specifically authorized by the secretary.

H. The department shall reimburse the sheriff, for keeping and feeding any inmate assigned to his custody, in accordance with the amount set by R.S. 15:824(B).

The provisions of this Section shall not be construed to limit the applicability of R.S. 38:2212 to any work undertaken pursuant to this Section. (Added by Acts 1968, No. 192, § 1; Amended by Acts 1978, No. 303, § 1; Acts 1978, No. 510, § 1; Acts 1978, No. 770, § 1; Acts 1983, 1st Ex. Sess., No. 53, § 1; Acts 1985, No. 786, § 1; Acts 1993, No. 872, § 1; Acts 1997, No. 640, § 1, eff. July 3, 1997; Acts 2006, No. 87, § 1, eff. Aug. 15, 2006.)

2006 Amendments. — Acts 2006, No. 87, § 1, effective August 15, 2006, in (B), substituted “may” for “shall,” and deleted the former second sentence, which read: “Prisoners who are unable to work because of injury, illness, or other incapacity may be compensated at rates to be fixed by the secretary within the limits established by law.”

CROSS REFERENCES

Louisiana Law. — Pendency of appeal, payments; delivery to penitentiary, see La. R.S. 15:566.
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CRIMINAL LAW & PROCEDURE

• Sentencing

•• Imposition

••• Factors. — Although under La. Rev. Stat. Ann. § 15:832(D)(1), the physical custody of defendant was transferred to a public facility during the daytime while he worked there under a maintenance program, defendant’s lawful custody remained with the department of corrections during such daytime work; hence, escape in violation of La. Rev. Stat. Ann. § 14:110 andsentence imposed for failing to return to prison after a day’s work. State v. Forest, 477 So. 2d 866, 1985 La. App. LEXIS 9901 (Oct. 11, 1985).

• Postconviction Proceedings

•• Imprisonment. — In an action by an inmate for inventive pay prison officials had the authority to set the pay scales. Jones v. Phelps, 374 So. 2d 144, 1979 La. App. LEXIS 2794 (July 16, 1979).

ADMINISTRATIVE LAW & DECISIONS

Administrative Code. — Adult and Juvenile Services > Placement and Transfer of Offenders: Selection Criteria. LAC 22::I.307.

Adult and Juvenile Services > Use of Student and Inmate Labor Off Institutional Grounds. LAC 22::I.301.

Attorney General. — Incentive pay for state prisoners at Parish Prison must be paid by contracting party at rate set by Secretary of Department of Corrections, OPINION No. 78-491, La. Atty. Gen. Op. No. 1978-491; 1978 La. AG LEXIS 102.

State legislature obligates sheriff to house Department of Corrections inmates where Department has not agreed to take custody; police jury has been preempted in this field., OPINION No. 83-67, La. Atty. Gen. Op. No. 1983-67; 1983 La. AG LEXIS 631.

The expenses of a prisoner, including transportation of the prisoner to or from a state institution, where such prisoner is kept by the sheriff under a sheriff maintenance contract with the Department of Corrections is the responsibility of the police jury., OPINION NUMBER 82-908, La. Atty. Gen. Op. No. 1982-908; 1983 La. AG LEXIS 683.

State legislator is not entitled to inmate labor for district office pursuant to La. R.S. 15:708 or R.S. 15:832. Legislator may utilize inmate labor in work release program pursuant to La. R.S. 15:711 or R.S. 15:1111., OPINION No. 88-489, La. Atty. Gen. Op. No. 1988-489; 1989 La. AG LEXIS 113.

The obligations for paying the expenses of a prisoner for transportation and security in a hospital depends upon whether the prisoner is held under a contract with DOC or is a parish prisoner., OPINION NUMBER 91-412, La. Atty. Gen. Op. No. 1991-412; 1991 La. AG LEXIS 367.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Parole in Louisiana: Theory and Practice. 48 Tul. L. Rev. 332 (February, 1974).

§ 832.1. Work by inmates; construction, renovation, custodial, maintenance, or repairs; exemptions.

A. (1) Notwithstanding any other provision of law to the contrary, the governor, upon determining that it is appropriate and in furtherance of the rehabilitation and training of inmates, may, by executive order, authorize the use of inmates of a penal or correctional facility owned by the state of Louisiana for necessary labor in connection with a particular capital construction project on the grounds of the facility, when the estimated cost of the project or work, exclusive of labor costs, does not exceed two hundred thousand dollars for any new construction, or when the project involves renovation, maintenance, repair, or remodeling work on the grounds of the facility. Additionally the governor may authorize by executive order the use of inmates to perform custodial services on state grounds and buildings. For purposes of this Section, “penal or correctional facility” shall mean any location at which inmates are housed on a permanent basis.

(2) In calculating the estimated cost of the project or work, as provided in Paragraph (1) of this Subsection, monies or materials donated to the facility or for the project shall not be included in such cost.

(3) Construction projects undertaken by the Department of Public Safety and Corrections through the office of prison enterprises to house revenue-generating inmate labor programs located on prison grounds and funded through self-generated funds, which have a total construction cost of five hundred thousand dollars or less, shall be exempt from the monetary limits required by the provisions of this Subsection.

B. Any requirement of law regarding the procurement of labor services in connection with public works projects or custodial services shall not apply to a project or work utilizing inmate laborers under the provisions of this Section. Nothing herein shall be construed to provide an exemption from any other requirement of law applicable to and regarding the purchase of or rental of materials, supplies, or equipment, or to the procurement of architectural or engineering services in connection with such projects or works except that the Department of Public Safety and Corrections may utilize, on such projects or work, the services of architects and engineers who are employees of the department, when the use of architects or engineers is otherwise required by law.

C. The provisions of this Section shall not affect any contract involving maintenance work performed by persons who are mentally or physically impaired. As far as practicable, the state shall utilize the services of persons mentally or physically impaired in any contract for maintenance of a public facility. (Acts 1988, No. 933, § 1, eff. July 26, 1988; Acts 1997, No. 1208, § 1, eff. July 15, 1997; Acts 1999, No. 824, § 1; Acts 2001, No. 1128, § 1.)

2001 Amendments. — Acts 2001, No. 1128, § 1, effective August 15, 2001, added “exemptions” to the end of the section heading; and added (A)(3).

1999 Amendments. — Acts 1999, No. 824, § 1, effective July 2, 1999, added (A)(2).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Inmate labor on a volunteer basis may be provided to assist in the construct of nondenominational chapels on prison grounds., OPINION NUMBER 97-247, La. Atty. Gen. Op. No. 1997-247; 1997 La. AG LEXIS 210.

§ 833. Inmate contact with persons outside institution; temporary release.

A. (1) The secretary of the Department of Public Safety and Corrections may authorize visits and correspondence under reasonable conditions between inmates and approved friends, relatives, and other persons.

(2) The secretary shall establish and promulgate rules, regulations, and procedures regarding the review and inspection of all incoming and outgoing death row inmate correspondence in order to effectuate the purposes of Chapter 21-C of Title 46 of the Louisiana Revised Statutes of 1950, and to determine whether any contractual arrangements governed by those provisions are in effect or being contemplated by an inmate or any other person.

B. (1) The secretary may also, as herein provided, authorize furloughs to deserving inmates of any adult correctional institution. This type of furlough is intended to serve as a rehabilitation tool to assist the inmate in maintaining family relationships during the period of his incarceration. A furlough, as provided herein, is not to be considered a reprieve and therefore will not extend the inmate’s sentence.

(2) Prior to being recommended for furlough, the inmate shall submit a furlough plan to his supervising authority, stating the purpose of the furlough, the destination and with whom he plans to stay, and otherwise comply with such rules and regulations as may be established by the secretary of corrections and adopted pursuant to the procedure as set forth in R.S. 49:953 et seq. No furloughs shall be granted until the plan has been approved by the secretary. A responsible member of the inmate’s family or other previously approved person must sign a responsibility agreement and provide transportation for the inmate.

(3) No inmate serving a sentence for conviction of first degree murder (R.S. 14:30), second degree murder (R.S. 14:30.1), attempted murder (R.S. 14:27 and 29), aggravated rape (R.S. 14:42), attempted aggravated rape (R.S. 14:27 and 42), forcible rape (R.S. 14:42.1), aggravated kidnapping (R.S. 14:44), aggravated arson (R.S. 14:51), armed robbery (R.S. 14:64), attempted armed robbery (R.S. 14:27 and 64), or producing, manufacturing, distributing, or dispensing or possession with intent to produce, manufacture, distribute, or dispense a controlled dangerous substance classified in Schedule I or II of R.S. 40:964, nor any inmate sentenced as a habitual offender under R.S. 15:529.1 shall be released from the institution to which he is assigned except under security escort and then only in the following circumstances: treatment for serious illness; visits with dying family members; funerals of family members; participation in programs at other correctional institutions; speaking assignments; work details; court appearances; participation in charity boxing matches; performances of any organized vocal or instrumental group at any civic or charitable function; or religious services.

C. However, notwithstanding any provisions of law to the contrary, inmates assigned to work duties at the governor’s mansion and inmates within six months of discharge shall be eligible for furloughs and temporary releases.

D. The Department of Public Safety and Corrections shall compile statistical data on the incidence of furlough violations by participating inmates. Violations shall include the commission of new offenses as well as any transgressions that result in disciplinary action or removal from the program. The data shall indicate the nature of the incident, the age of the offender, his original offense, the length of his sentence, his prior criminal record, and any other characteristic found to be predictive of success or failure. This information shall be used by the department to guide it in formulating program policies and eligibility standards and shall be available to the legislature upon request. (Added by Acts 1968, No. 192, § 1; Amended by Acts 1972, No. 442, § 1; Acts 1978, No. 337, § 1; Acts 1978, No. 510, § 1; Acts 1978, No. 770, § 1; Acts 1979, No. 203, § 1; Acts 1985, No. 786, § 1; Acts 1986, No. 1055, § 1; Acts 2008, No. 572, § 1, eff. Aug. 15, 2008; Acts 2012, No. 799, § 2, eff. June 13, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 799 added (A)(2).

2008 Amendments. — Acts 2008, No. 572, § 1, effective August 15, 2008, deleted the former last sentence in (A), which read: “Notwithstanding any provisions of law to contrary, the secretary may authorize the temporary release of an inmate only for terminal illness, serious illness or death of a member of the inmate’s family, or for an interview of the inmate by a prospective employer”; substituted “type of furlough” for “type furlough”; in (B)(3), substituted “(R.S. 14:27 and 29)” for “(R.S. 14 :27, 14 and 29),” substituted “(R.S. 14:27 and 42)” for “(R.S. 14 :27, 14 and 42),” substituted “(R.S. 14:27 and 64)” for “(14 :27, 14 and 64),” substituted “following circumstances” for “circumstances listed in Subparagraph (b) below,” and made a minor stylistic change; redesignated former (B)(3)(c) as (C); redesignated former (C) as (D); and inserted “Public Safety and” in (D).

CROSS REFERENCES

Louisiana Law. — Simple escape; aggravated escape, see La. R.S. 14:110.
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CRIMINAL LAW & PROCEDURE

• Search & Seizure

•• Expectation of Privacy. — Prisoner who was released on furlough did not enjoy an expectation of privacy. State v. Williams, 490 So. 2d 255, 1986 La. LEXIS 6437 (May 20, 1986), writ of certiorari denied by 483 U.S. 1033, 107 S. Ct. 3277, 97 L. Ed. 2d 780, 1987 U.S. LEXIS 3039, 55 U.S.L.W. 3872 (1987), remanded by 942 F. Supp. 1088, 1996 U.S. Dist. LEXIS 16382 (W.D. La. 1996).

ADMINISTRATIVE LAW & DECISIONS

Administrative Code. — Adult and Juvenile Services > Adult Offender Furloughs. LAC 22::I.305.

Adult and Juvenile Services > Juvenile Offender Custody, Classification and Assignment. LAC 22::I.308.

Attorney General. — It is constitutionally permissible for the Department of Public Safety and Corrections to provide law enforcement services to ensure security at local fairs, festivals and other community activities. The loan of department equipment in furtherance of these law enforcement objectives is also constitutionally permissible. It is further permissible for the department to pay for costs associated with sending inmate musical bands to perform at such civic functions and local nursing homes., OPINION 94-470, La. Atty. Gen. Op. No. 1994-470; 1994 La. AG LEXIS 550.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Parole in Louisiana: Theory and Practice. 48 Tul. L. Rev. 332 (February, 1974).

§ 833.1. Community resource centers; participation; conditions.

A. The secretary of the Department of Public Safety and Corrections is hereby authorized to establish community resource centers to provide housing for inmates to remediate the damage done following a natural disaster or emergency. In implementing disaster remediation activities by inmates the secretary shall maximize the use of inmate labor to augment governmental personnel and community volunteers conducting remediation activities during the period immediately after such disaster and assure that inmate labor does not replace an existing employee, work on a project or job involved in a labor dispute, or supplant post disaster remediation activities that may otherwise be performed under contract by private sector firms employed by an affected individual or governmental entity.

B. Notwithstanding any other provisions of law to the contrary, every eligible inmate in the custody of the Department of Public Safety and Corrections who has been convicted of a felony, except an inmate prohibited from participation as provided for in Subsection D of this Section, may be assigned to perform labor related to cleanup and rebuilding following a natural disaster, emergency or other catastrophe if all of the following conditions are met:

(1) The governor has declared a disaster or emergency in the parish where the work will be conducted pursuant to executive order or proclamation pursuant to the provisions of the Louisiana Homeland Security and Emergency Assistance and Disaster Act.

(2) The inmate is not excluded from eligibility for participation pursuant to the provisions of Subsection D and pursuant to rules and regulations promulgated by the secretary.

(3) The secretary has approved the participation of the inmate in implementing disaster remediation activities.

C. Participation in a community resource center shall be granted under the rules, regulations and procedures prescribed and promulgated by the secretary of the Department of Public Safety and Corrections. The rules shall be adopted pursuant to the provisions of the Administrative Procedure Act.

D. An inmate in the custody of the Department of Public Safety and Corrections shall not be eligible to participate in the community resource centers if the inmate has been convicted of a crime defined or enumerated as a crime of violence in R.S. 14:2(13) or the inmate has been convicted of a sex offense as defined in R.S. 15:541(14.1).

E. Inmates participating in the community resource center shall be eligible to earn a maximum of thirty days earned credits toward the reduction of the projected good time parole supervision date in addition to that otherwise authorized by law for every thirty days of service in this program.

F. The provisions of this Section shall be subject to appropriation by the legislature or the availability of any appropriate federal funds. (Acts 2006, No. 104, § 1, eff. Aug. 15, 2006; Acts 2011, No. 186, § 3, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 186 substituted “earn a maximum of thirty days earned credits toward the reduction of the projected good time parole supervision date” for “earn thirty days of good time” in (E).

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “R.S. 15:541” for “R.S. 15:541(14.1)” in (D).

§ 833.2. Temporary release of inmate for limited purposes.

A. Notwithstanding any other provisions of law to the contrary, the secretary may authorize the temporary release of any inmate, except an inmate sentenced to death, for palliative or medical care when an inmate is diagnosed with a terminal illness, and death is expected within sixty days or when an inmate is to be confined to an acute care hospital or nursing home with a condition that totally prevents mobility, including but not limited to prolonged coma or mechanical ventilation.

B. Notwithstanding any other provision of law to the contrary, the secretary may authorize the temporary release of any inmate, except an inmate sentenced to death, serving a sentence for conviction of first degree murder (R.S. 14:30), second degree murder (R.S. 14:30.1), attempted murder (R.S. 14:27 and 29), aggravated rape (R.S. 14:42), attempted aggravated rape (R.S. 14:27 and 42), forcible rape (R.S. 14:42.1), aggravated kidnapping (R.S. 14:44), aggravated arson (R.S. 14:51), armed robbery (R.S. 14:64), attempted armed robbery (R.S. 14:27 and 64), or producing, manufacturing, distributing, or dispensing or possession with intent to produce, manufacture, distribute, or dispense a controlled dangerous substance classified in Schedule I or II of R.S. 40:964 or any inmate sentenced as a habitual offender under R.S. 15:529.1, when that inmate is confined to an acute care hospital or nursing home with a condition that totally prevents mobility, including but not limited to prolonged coma or mechanical ventilation.

C. Any inmate authorized for temporary release pursuant to the provisions of this Section who is released, discharged, or who absconds from an acute care hospital or nursing home shall have such temporary release immediately rescinded. (Acts 2008, No. 572, § 1, eff. Aug. 15, 2008.)

§ 834. Lands under control of department; lease, rights of way, purchase.

The director of corrections shall have power and authority, with the approval of the Board of Corrections, to lease (but not for oil, gas or other minerals) any of the lands owned by the state and under the control of the department which is not being used, which lease shall not be for a longer period than January 1st after the inauguration of an incoming administration. The director shall have the right to grant rights of way across state owned lands under its jurisdiction for the purpose of laying pipe lines, gas lines, water lines and transmission of electricity for power and light and also for telephone and telegraph lines and to enter into the necessary contracts which shall provide for the payment of an adequate consideration. The director shall also have the authority, with the approval of the Board of Corrections and the governor, to buy lands needed for the proper use of any institution under the jurisdiction of the department; and also to sell and transfer to any other state agency real property belonging to the state and under the jurisdiction of the department. (Added by Acts 1968, No. 192, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The lease entered into between the Department and the Office of State Parks is no longer valid. The Secretary of the Department is limited by R.S. 15:834 to conveying a conservation servitude on lands under its control to another state agency and may only do so with the approval of the governor., OPINION NUMBER 97-132, La. Atty. Gen. Op. No. 1997-132; 1997 La. AG LEXIS 235.

DPSC may lease facilities for prison enterprise programs pursuant to R.S. 41:1211-1225 for terms up to thirty years and may evaluate lessee based on qualifications to operate prison enterprise programs., OPINION NUMBER 99-16, La. Atty. Gen. Op. No. 1999-16; 1999 La. AG LEXIS 144.

§ 834.1. Free housing; employees living at correctional institutions.

The secretary of the Department of Public Safety and Corrections shall promulgate rules and regulations consistent with all other provisions of law to provide for free housing for persons who are not inmates, and who are employees living on the grounds of a state correctional institution. The secretary shall consider the cost-effectiveness of free housing as compared to housing at reduced costs and determine whether free housing would be more beneficial to such employees and to the state. In formulating the rules and regulations, the secretary shall also consider all other provisions of law, rules, or guidelines, particularly those pertaining to the regulation of employment, taxation, and compensation of state employees. (Acts 1997, No. 956, § 1.)

§ 835. Report of director to board.

The director of corrections shall submit an analysis of the institutions under the jurisdiction of, and services performed by the department and an analysis and evaluation of the adequacy and effectiveness of the personnel, programs and properties of the department to the Board of Corrections at least once a year. (Added by Acts 1968, No. 192, § 1.)

§ 836. Cooperation and agreements with other agencies; federal government; local government.

The department shall cooperate with public and private agencies and officials to assist in fulfilling its functions. The department may enter into agreements with other departments of this state or any political subdivision thereof, with private agencies and with the federal government with respect to the discharge of their respective responsibilities. (Added by Acts 1968, No. 192, § 1.)

§ 837. Transfer of functions; records, money and equipment; employees.

A. Upon the transfer of functions, any pending or unfinished business shall be taken over and completed by the Louisiana Department of Public Safety and Corrections with the same power and authority as the agency from which the functions are transferred. The department shall be the successor in every way to the agency from which such functions are transferred, and every act done in the exercise of such functions by the department shall be deemed to have the same force and effect under any provisions of law in effect as if done by the agency from which functions are transferred is referred to, or designated by any law or contract or other document, such reference or designation shall be deemed to apply to the department; provided that to the extent necessary to prevent the impairment of the contractual obligations of any agency heretofore existing, or of the state of Louisiana, the existence, organization, and functions of any such agency shall be excluded from the provisions of the Section, and like exclusion shall be made whenever necessary to prevent any violation of the provisions, terms, or conditions of any gift, donation, deed, will trust, or other instrument or disposition by which property of any nature or description has been vested in any agency affected by this Section, or the diversion from the purposes for which such property was donated, deeded, divided or bequeathed, or otherwise vested in any such agency; provided further that the provisions of this Section shall not be construed or applied in such a way as to prevent full compliance by the state or any agency of the federal government, by which federal aid or other financial assistance from the United States has been made available to this state or any subdivision or agency thereof, anything contained in this Section to the contrary notwithstanding.

B. All books, papers, records, money, choses in action, and other property heretofore used or possessed by any agency in the exercise of functions hereby transferred, shall be transferred to the Department of Public Safety and Corrections.

C. All employees heretofore engaged in the performance of duties, in any agency in the exercise of functions transferred by this Section to the Louisiana Department of Public Safety and Corrections shall be transferred with such functions to the department and shall, so far as practicable, continue to perform the duties heretofore performed. (Added by Acts 1968, No. 192, § 1.)

LSLI 2011 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Department of Public Safety and Corrections” for “Department of Corrections” throughout the section.

§ 838. References to Board of Institutions, Department of Institutions, director of institutions.

Hereafter, all references in the laws of this state to the Louisiana Board of Institutions, the Department of Institutions, and the director of institutions shall be deemed to refer respectively to the Board of Corrections, the Louisiana Department of Corrections and the Director of Corrections. (Added by Acts 1968, No. 192, § 1.)

§ 839. Effect of R.S. 40:2001 through 40:2017.9.

The provisions of Act No. 207 of 1956, as amended, providing for the organization and powers of the State Department of Hospitals, and incorporated into the Revised Statutes as Part I of Chapter 11 of Title 40, including R.S. 40:2001 through 40:2017.9, are hereby confirmed, ratified and continued in effect. (Added by Acts 1968, No. 192, § 1.)

§ 840. Drug education and rehabilitation program.

The department of corrections shall establish and maintain a drug education and rehabilitation program at all juvenile correctional institutions under its jurisdiction. The director shall transmit a report to the legislature no later than ninety days after the effective date hereof regarding the establishment of the initial program. No later than April 1, 1975, the director shall transmit to the legislature a comprehensive plan regarding drug education and rehabilitation, and annually thereafter the director shall submit a report regarding such program to the legislature. In the establishment and maintenance of such program, the director may seek assistance from other state agencies involved in drug education and rehabilitation, and such agencies are authorized and directed to so cooperate with the director. (Added by Acts 1974, No. 257, § 1.)

§ 840.1. Access to records; cooperation by other agencies; confidentiality; disclosure.

A. During the course of any investigation which the Department of Corrections is authorized by law to conduct, or any investigation necessary to the rehabilitation of persons in the custody of the Department of Corrections, said department shall have access to information and records under the control of any state or local agency which are reasonably related to the rehabilitation of the individual, which information shall be maintained in the file or case record of the offender. This information shall include circumstances attending the commission of the offense for which the offender was or is to be incarcerated, placed on probation, or released on parole, subsequent offenses that occur while under supervision, the offender’s history of delinquency, or criminality as a juvenile and adult, his family situation and background, economic and employment status, education, personal habits, the condition of the offender’s physical and mental health, and other matters deemed relevant to his rehabilitation.

B. Local and state law enforcement agencies, courts, welfare and social service agencies, juvenile agencies and mental, health and correctional institutions shall furnish to the Department of Corrections criminal or delinquency records, mental or health records, and such other relevant information as the department requests.

C. All information obtained under this provision shall be held as confidential and shall not be disclosed directly or indirectly to anyone except in accordance with R.S. 15:574.12. (Added by Acts 1974, No. 201, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Administrative Code. — Secretary’s Office > Records of Adult Offenders and Ex-Offenders. LAC 22::I.101.

§ 840.2. Louisiana Restitution Industries.

A. The director of the Louisiana Department of Corrections is hereby authorized to establish and carry out, outside the main restraining wall or structure but within the exterior boundary of the correctional facilities at Angola, St. Gabriel and DeQuincy, demonstration type projects involving the employment of inmates of such institutions; provided, however, that such projects shall not be conducted within one mile of any residential zone as so designated by the local governing authority. Such projects shall also provide for the provision of supportive services to inmates of the demonstration institutions, such as training, education, counseling, and the like. Such projects so established shall be known as Louisiana Restitution Industries. In establishing such projects, the director of the Louisiana Department of Corrections is authorized to enter into agreements, by contract, under the public bid laws of the state of Louisiana, with any private person, pursuant to which such person shall be authorized to establish, by construction, lease, or otherwise, facilities outside the main restraining wall or structure but within the exterior boundaries of such penal or correctional institutions for the purpose of carrying out industrial or other operations herein authorized. Such persons and company employees, excluding inmates, must be of good moral character. Such employment within such institutions of inmates shall, however, be on a voluntary basis.

B. Any such agreement shall contain provisions assuring that the wages paid to such inmate, shall be no less than minimum wage as established by the Fair Labor Standards Act.

C. Any inmate of any such institution so employed shall be entitled to receive, after deductions authorized in Subsection D of this Section or under any other law, wages earned by him in performing such work, except that such wages shall be made available to such inmate at such time or times as the director of the Louisiana Department of Corrections may by regulation prescribe, but in no event later than at the time of his release by parole or otherwise, from confinement in a state penal or correctional institution. Employers shall cover such inmate employees under worker’s compensation but in no way shall such inmates be included in employment security.

D. Any inmate so employed shall be required, pursuant to regulations promulgated by the director of the Louisiana Department of Corrections, to pay from the wages received for work in accordance with this Section, and the director is authorized to deduct therefrom in the following order:

(1) Federal and state income taxes and social security deductions;

(2) Thirty percent of the remainder after the deductions for taxes and social security to the victims of any crimes committed by the inmate to the extent of their loss as determined by a written agreement or judgment and thereafter to any state fund established by law to compensate victims of crime;

(3) Twenty percent of the remainder after the deductions for taxes and social security to the Louisiana Department of Corrections to be returned to such state penal or correctional institutions in the same percentage as funds are contributed, less administrative expenses to the Louisiana Department of Corrections, for the purpose of defraying the costs of room and board of the inmate;

(4) Forty percent of the remainder after the deductions for taxes and social security to the spouse and children of the inmate or, if the inmate has no spouse and children, forty percent of the remainder after the deductions for taxes and social security to the victims of any crimes committed by the inmate to the extent of their loss as determined by a written agreement or judgment and thereafter to any state fund established by law to compensate victims of crime; and

(5) All remaining to the inmate’s personal fund.

E. Any amounts so deducted pursuant to Subsection D of this Section shall be payable in such manner as the director of the Louisiana Department of Corrections may by regulation prescribe.

F. In administering the provisions of this Section, the director of the Louisiana Department of Corrections is authorized, as a part of, or in connection with, any agreement pursuant to Subsection A of this Section, to make available, by lease or otherwise, land, together with improvements thereon, located outside the main restraining wall or structure but within the exterior boundary of any state penal or correctional institution for use by the private party to such agreement for providing employment in accordance with this Section. Such lands, including improvements, shall be made available pursuant to such terms and conditions as the director of the Louisiana Department of Corrections, the Legislative Budget Committee and the Division of Administration may prescribe. Any such lease of land or of improvements or facilities entered into under authority of this Section shall be for a primary term not to exceed five years, and may be renewed from year to year after expiration of the primary term upon such terms and conditions as the director of the Louisiana Department of Corrections, the Legislative Budget Committee and the Division of Administration may prescribe.

G. As used in this Section, the term “person” means any individual, corporation, partnership, association, or other entity.

H. On or before October 1, 1978, the director of the Louisiana Department of Corrections shall submit a report to the Louisiana Legislature concerning the administration of the provisions of this Section, together with his views and recommendations with respect thereto. (Added by Acts 1976, No. 343, § 1; Amended by Acts 1983, 1st Ex. Sess., No. 1, § 6.)

PART 3-B. NORTHEAST LOUISIANA CORRECTIONAL CENTER.

§ 841. Establishment; purpose.

The Northeast Louisiana Correctional Center is hereby created as a political corporation, with power to sue and be sued. It shall be administered by a board of governors. (Added by Acts 1974, No. 690, § 1. Amended by Acts 1975, No. 678, § 2; Acts 1985, No. 447, § 1.)

§ 842. Board of governors; membership, powers, duties; suits.

A. The board of governors shall be composed of the sheriff of Concordia Parish, the sheriff of Catahoula Parish, the chief judge of the Seventh Judicial District or a judge of the Seventh Judicial District designated by the chief judge as his representative, two members to be appointed by the chief judge of the Seventh Judicial District, one member of the Concordia Parish Police Jury to be elected by said police jury, and one member of the Catahoula Parish Police Jury to be elected by said police jury.

B. The president of the board of governors shall be the sheriff of Concordia Parish and he shall be the administrator of the prison. A secretary shall be chosen by the board from among its members and the treasurer of Concordia Parish shall be the ex officio treasurer of the correctional center. The members of the board of governors shall receive no compensation. (Added by Acts 1974, No. 690, § 1; Acts 1985, No. 447, § 1.)

§ 843. Powers of board of governors.

The board of governors:

(1) May inaugurate, conduct, and carry on farming vocational training programs, and other operations on behalf of the center on property owned or leased by the center for these purposes.

(2) Shall keep an accurate account of all revenues derived from the sale of the products of the labor of the prisoners. The accounts shall show the amount of money received from the sale of produce, the date of the sale, the name of the purchaser, and any other data which will enable the public to be in touch with its affairs.

(3) May acquire land by donation, purchase, or lease for the site of the center. Whenever the purchase price is on terms of credit, the land shall be the only security and the parish shall not be liable for any part of the unpaid purchase price. The board of governors may remove any buildings or improvements on land acquired by them.

(4) May build jails or other places of imprisonment on the property of the center whenever they deem it advisable. They may dedicate a sum not to exceed one-half of one mill on the dollar assessment per year for a period of not more than ten years out of the regular alimony for this purpose. Their dedication of the money may be evidenced by certificates of indebtedness, payable annually with interest payable semiannually, not to exceed the market rate of percent per annum, redeemable on maturity out of any excess revenues that may develop. No building shall be constructed on land not fully paid for.

(5) (a) May grant security for debts incurred in the acquisition of lands for the center for making improvements on the lands, for purchasing machinery, tools, equipment, or other property for the establishment, maintenance, operation, and administration of the center or for obtaining funds to pay and extinguish any debt or debts incurred in the acquisition of the lands or the improvements thereof, by granting mortgages upon the immovable property of the district, where title thereto is in the public, mortgages upon its movables, or crop pledges and pawns upon the crops of the center.

(b) The acts of security shall stipulate that in case of default in the payment of any debt secured thereby or any part of a debt, the property securing the debt shall be subject to seizure and sale with benefit of appraisement, in the same manner as private property subject to encumbrance may be seized and sold, notwithstanding the title of the property securing the debt is vested in the public. The board of governors and the governing authorities of the parishes or the center shall never be obligated beyond the value of the property offered as security.

(6) Shall fix the amount of bond with legal surety which the treasurer shall give, conditioned on a faithful accounting for all money and property entrusted to his care.

(7) May permit use of prisoners on public works at the request of any public body within the center area, but only with the approval and under the supervision of the chief judge of the Seventh Judicial District or a judge of the Seventh Judicial District designated by the chief judge as his representative. The chief judge or such designated representative of said district shall have full authority to recall any prisoner at any time.

(8) (a) May sell, dispose of, or lease any land owned by the center which for any reason can no longer be used, or which is unused or is unnecessary or unsuitable for the operations of the said center.

(b) The board of governors of said center may lease said land upon such terms and conditions as may be most advantageous to the center, but said lease shall not exceed five years.

(c) Should any lands owned by the center be offered for sale, the board of governors shall cause to be published for thirty days in the official journals of the parishes an advertisement setting forth a description of the land to be sold and the time, place, and terms of the sale.

(d) The land so advertised shall be sold by the sheriff. The sale shall be at the principal door of the courthouse of the Seventh Judicial District Court, between the hours of 11:00 o’clock A.M. and 4:00 o’clock P.M., and shall be to the last and highest bidder, except that the board of governors shall have the right to reject any and all bids. Should a bid be accepted for the sale of said land, then and in that event the board of governors, under the authority of a proper resolution, shall make and deliver to the purchaser a valid deed conveying title thereto. (Added by Acts 1974, No. 690, § 1. Amended by Acts 1975, No. 678, § 2; Acts 1985, No. 447, § 1.)

§ 844. Suits; service of process.

Suit may be instituted against the Northeast Louisiana Correctional Center at its domicile and service of all legal documents shall be made on the president or secretary of the board of governors. (Added by Acts 1974, No. 690, § 1. Amended by Acts 1975, No. 678, § 2; Acts 1985, No. 447, § 1.)

§ 845. Municipalities, agreements with for use.

A municipality, whenever it so desires, may have prisoners convicted by the municipal courts of violations of municipal ordinances sentenced to work on or be confined at the center upon agreement by the governing authority of the municipality and the governing authorities of the center for the charges and expenses of keeping the prisoners. The governing authority of a municipality may enter into a contract with the governing authorities of the center to determine the costs to be paid by the municipality to the center for the keeping of prisoners. The charges shall be determined by mutual agreement. (Added by Acts 1974, No. 690, § 1. Amended by Acts 1975, No. 678, § 2; Acts 1985, No. 447, § 1.)

§ 846. Prisoners.

Any person convicted of misdemeanors and felonies not necessarily punishable by hard labor may be confined in the center. A judge of the Seventh Judicial District shall have full authority to sentence any party convicted of such offenses in the Seventh Judicial District to imprisonment in the center. (Added by Acts 1974, No. 690, § 1; Acts 1985, No. 447, § 1.)

§ 847. Additional facilities.

Any prison, correctional institute, or other type of prison facility which is operated by the Concordia or Catahoula Parish Police Jury may be made available by said police jury to the Northeast Louisiana Correctional Center on a per prisoner fee basis. When any such facility is made available, the facility shall become a part of the Northeast Louisiana Correctional Center and subject to all the requirements of this Part. (Added by Acts 1974, No. 690, § 1. Amended by Acts 1975, No. 678, § 2; Acts 1985, No. 447, § 1.)

PART 3-C. LINCOLN PARISH DETENTION CENTER.

§ 848. Establishment; purpose and title.

The governing authority of Lincoln Parish may create, establish, and construct a centralized, single-parish jail and prison for the purpose of providing for the maintenance and upkeep of all persons lawfully incarcerated in Lincoln Parish. If created, established, and constructed, under this Part, this jail and prison shall be known as the Lincoln Parish Detention Center. No other provision of this Part shall be effective and/or operative unless and until the Lincoln Parish Detention Center is created and established by the Lincoln Parish Police Jury under this Part. (Added by Acts 1982, No. 569, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The La. Corrections Private Management Act did not repeal those statutes setting forth the duties and responsibilities of the sheriff as the keeper of the jail. Furthermore, the La. Corrections Private Management Act only applies to correctional facialities whose prisoners are under the custody of the state, not under the custody of the parish., OPINION NUMBER 94-424, La. Atty. Gen. Op. No. 1994-424; 1994 La. AG LEXIS 433.

A parish police jury may enter into a cooperative endeavor with the Department of Public Safety and Corrections to place adult state inmates in a privately owned and managed detention facility pursuant to an agreement between the police jury and the owners of the private detention facility, without concurrence of parish sheriff. The police jury must still maintain a “parish jail,” to be operated by the parish sheriff. La. R.S. 15:824 requires the Department of Public Safety and Corrections to pay to sheriff, or to governing authority of parish operating parish jail, per diem for each state inmate incarcerated in the parish jail. Privately owned and managed jail, under the Louisiana Corrections Private Management Act, would not constitute a parish jail, so the per diem provided in La. R.S. 15:824 would not apply., Opinion Number 98-313, La. Atty. Gen. Op. No. 1998-313; 1998 La. AG LEXIS 290.

§ 848.1. Organization and powers.

A. The Lincoln Parish Detention Center shall be a political corporation, with power to sue and be sued and shall be governed by a commission to be known as the Lincoln Parish Detention Center Commission. The Lincoln Parish Detention Center shall be domiciled at the parish seat. It shall be sued at its domicile and service of all legal documents shall be made on the chairman or vice-chairman of the commission.

B. The Lincoln Parish Detention Center may acquire title to movable property for public purposes by purchase or donation, may operate or maintain prison farms, and may operate or maintain the farms in whole or in part with prison labor and persons sentenced to the Lincoln Parish Detention Center by city or district courts.

C. Except only as hereinafter specifically provided, all persons lawfully incarcerated in Lincoln Parish shall be incarcerated in the Lincoln Parish Detention Center, subject to the exclusive jurisdiction and control of the Lincoln Parish Detention Center Commission. (Added by Acts 1982, No. 569, § 1.)

§ 848.2. Lincoln Parish Detention Center Commission members.

A. The Lincoln Parish Detention Center Commission shall be composed of the president of the Lincoln Parish Police Jury during his tenure as such; a member of the police jury, other than its president, who shall be selected by a majority vote of the Lincoln Parish Police Jury for a term of four years or until said juror’s term of office ends, which ever occurs first; the sheriff of Lincoln Parish; the district attorney of Lincoln Parish; and the chief of police of the city of Ruston. The chairman of the commission shall be selected by majority vote of all members of the commission. It shall be the duty of the chairman to conduct all meetings of the commission in accordance with law and the resolutions adopted by a majority of the commission. In the same manner, the commission shall select a vice-chairman from among its number, who shall serve as chairman in the latter’s absence.

B. The secretary of the Lincoln Parish Police Jury may serve as secretary of the commission and the Lincoln Parish treasurer may serve as ex officio treasurer of the commission.

C. The members of the Lincoln Parish Detention Center Commission shall receive no compensation.

D. Should any member of the Lincoln Parish Detention Center Commission be sued individually for damages arising out of or in any way connected with the performance of his duties as such commission member, it shall be the responsibility of the Lincoln Parish Police Jury to provide such member with a legal defense to such suit, including reasonable attorney’s fees, investigating costs, and other related expenses not paid by any insurance. Should any such commission member be cast in judgment for damages in such a suit, it shall be the obligation of the Lincoln Parish Police Jury to indemnify him fully against such judgment, including all principal, interest, and costs in excess of that paid by any insurance company. Nothing in this Section shall require the Lincoln Parish Police Jury to indemnify a commission member against a judgment wherein there is a specific decree in the judgment that the action of the commission member was malicious, and willfully and deliberately intended to cause bodily harm. (Added by Acts 1982, No. 569, § 1.)

§ 848.3. Powers and duties of commission.

A. The Lincoln Parish Detention Center Commission shall be keeper of the Lincoln Parish Detention Center, and the sheriff of Lincoln Parish is hereby specifically relieved of that duty in his official capacity as sheriff.

B. Any other provision of law to the contrary notwithstanding, upon relinquishing the custody of any prisoner, to any legally authorized agency, department, or body politic, neither the Lincoln Parish Detention Center nor the commission shall be responsible for the care, conduct, or control of such prisoner until his custody is returned to the Lincoln Parish Detention Center and the commission, or the agents and/or employees of either. The responsibility for the care, conduct, and control of such prisoner in such cases shall be transferred to the agency, department, or body politic to which custody of the prisoner has been relinquished.

C. The Lincoln Parish Detention Center Commission shall be responsible for the physical maintenance of the Lincoln Parish Detention Center, and the Lincoln Parish Police Jury is hereby specifically relieved of that duty in its official capacity as the governing authority of Lincoln Parish.

D. The Lincoln Parish Detention Center Commission shall have all other powers and duties of the sheriff and/or governing authority of a parish heretofore or hereafter provided by law for equipping, maintaining, operating, and/or supporting the public jail of a parish and the prisoners therein, which powers and duties include, but are not limited to the following:

1) Adopting all rules and regulations necessary and proper for the governance and maintenance of proper operations and conduct of the Lincoln Parish Detention Center and the prisoners thereof.

2) Appointing and employing all necessary superintendents, corrections officers, and other appropriate personnel, and fixing their salaries and adopting appropriate personnel policies and guidelines, which shall include policies and procedures for discipline and, if necessary, termination.

3) Authorizing and permitting the use of prisoners of the Lincoln Parish Detention Center to maintain road rights of way, not to include construction, within the Parish of Lincoln and remove litter on public grounds, all under the supervision of the Lincoln Parish Police Jury or other appropriate authorities when such prisoners are committed for such purposes by appropriate courts.

4) Creating, establishing, and conducting work release programs in accordance with law.

5) Creating, establishing, and conducting any and all programs, including vocational, rehabilitative, and corrective, not inconsistent with law and consistent with the purposes of this Part.

E. Any construction project undertaken under the auspices of this act shall be performed in accordance with the provisions of R.S. 38:2212. (Added by Acts 1982, No. 569, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The La. Corrections Private Management Act did not repeal those statutes setting forth the duties and responsibilities of the sheriff as the keeper of the jail. Furthermore, the La. Corrections Private Management Act only applies to correctional facialities whose prisoners are under the custody of the state, not under the custody of the parish., OPINION NUMBER 94-424, La. Atty. Gen. Op. No. 1994-424; 1994 La. AG LEXIS 433.

A parish police jury may enter into a cooperative endeavor with the Department of Public Safety and Corrections to place adult state inmates in a privately owned and managed detention facility pursuant to an agreement between the police jury and the owners of the private detention facility, without concurrence of parish sheriff. The police jury must still maintain a “parish jail,” to be operated by the parish sheriff. La. R.S. 15:824 requires the Department of Public Safety and Corrections to pay to sheriff, or to governing authority of parish operating parish jail, per diem for each state inmate incarcerated in the parish jail. Privately owned and managed jail, under the Louisiana Corrections Private Management Act, would not constitute a parish jail, so the per diem provided in La. R.S. 15:824 would not apply., Opinion Number 98-313, La. Atty. Gen. Op. No. 1998-313; 1998 La. AG LEXIS 290.

§ 848.4. Funding for operation and maintenance of Lincoln Parish Detention Center.

A. The expenses or costs of the operation and maintenance of the Lincoln Parish Detention Center, including salaries, wages, facility operating costs, and the feeding and maintenance of prisoners incarcerated there, shall be paid monthly by the Lincoln Parish Police Jury treasurer, upon approval of such expenses and costs by the Lincoln Parish Detention Center Commission, out of the funds derived from special taxes voted, levied, and collected, and/or budgeted for that purpose. The commission may by resolution delegate to the chairman or one of its other members the duty of approving such monthly expenses and maintenance costs.

B. The Lincoln Parish Police Jury and the Ruston City Council shall appropriate, in the respective proportions of eighty-five per cent and fifteen per cent, an amount necessary to properly maintain, operate, and provide necessary operational equipment or replacement equipment for the Lincoln Parish Detention Center whenever revenues from special taxes, and/or other available funds dedicated for those purposes, are insufficient. (Added by Acts 1982, No. 569, § 1.)

§ 848.5. Use of other jail and prison facilities.

A. No person shall be incarcerated overnight in Lincoln Parish except in the Lincoln Parish Detention Center. Other jail and prison facilities in Lincoln Parish may be used only to hold prisoners for court during the day, except by express consent of the commission.

B. For good cause, the commission may at any time use any jail or prison facility in the parish or any other jail or prison facility in the state for the purpose of keeping persons arrested for or convicted of crime in the parish. (Added by Acts 1982, No. 569, § 1; Amended by Acts 2006, No. 489, § 1, eff. Aug. 15, 2006.)

2006 Amendments. — Acts 2006, No. 489, § 1, effective August 15, 2006, in (B), substituted “commission” for “Lincoln Parish Detention Center Commission,” substituted “any time use any jail” for “any time require the use of any jail,” and substituted “the parish or any other jail or prison facility in the state” for “Lincoln Parish.”

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The La. Corrections Private Management Act did not repeal those statutes setting forth the duties and responsibilities of the sheriff as the keeper of the jail. Furthermore, the La. Corrections Private Management Act only applies to correctional facialities whose prisoners are under the custody of the state, not under the custody of the parish., OPINION NUMBER 94-424, La. Atty. Gen. Op. No. 1994-424; 1994 La. AG LEXIS 433.

A parish police jury may enter into a cooperative endeavor with the Department of Public Safety and Corrections to place adult state inmates in a privately owned and managed detention facility pursuant to an agreement between the police jury and the owners of the private detention facility, without concurrence of parish sheriff. The police jury must still maintain a “parish jail,” to be operated by the parish sheriff. La. R.S. 15:824 requires the Department of Public Safety and Corrections to pay to sheriff, or to governing authority of parish operating parish jail, per diem for each state inmate incarcerated in the parish jail. Privately owned and managed jail, under the Louisiana Corrections Private Management Act, would not constitute a parish jail, so the per diem provided in La. R.S. 15:824 would not apply., Opinion Number 98-313, La. Atty. Gen. Op. No. 1998-313; 1998 La. AG LEXIS 290.

§ 848.6. Superintendent and corrections officers.

A. The day-to-day operations of the Lincoln Parish Detention Center shall be conducted by a superintendent, corrections officers, and any other appropriate personnel, subject to the supervision and control of the commission.

B. The superintendent and all corrections officers shall have the power and authority to make arrests of any persons lawfully committed to the Lincoln Parish Detention Center when such persons have escaped, either from their custody or the custody of others; or when such persons have committed other criminal acts while incarcerated or while at large. This power and authority to arrest shall also extend to persons who aid or abet or otherwise interfere with the arrest of a prisoner of the Lincoln Parish Detention Center or who commit criminal acts while on or around the Lincoln Parish Detention Center. (Added by Acts 1982, No. 569, § 1.)

PART 3-D. TERREBONNE PARISH DEPARTMENT OF CORRECTIONS AND REHABILITATION.

§ 849. Establishment; purpose and title.

A. The governing authority of Terrebonne Parish may create a department of corrections and rehabilitation. Said department shall have the authority to establish, and construct or designate a centralized, single-parish jail and prison for the purpose of providing for the maintenance and upkeep of all persons lawfully incarcerated in Terrebonne Parish. If created, established, and constructed or designated under this Part, this jail and prison shall be known as the Terrebonne Parish Detention Center.

B. No other provision of this Part shall become effective until and unless the Terrebonne Parish Consolidated Government creates and establishes, by resolution of the parish council of such body, a department of corrections and rehabilitation. (Acts 1984, No. 821, § 1, eff. July 13, 1984.)
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•• Governmental & Nonprofit Liability

••• State, County & Municipal Liability. — Reasonable medical treatment included at least the establishment of standards and guidelines for medical services, personnel, and supervision, and qualified, licensed physicians and surgeons; where the state breached its duty to provide reasonable treatment, it was liable in damages for an aggravation to an injury and a residual disability. Dancer v. State, 282 So. 2d 730, 1973 La. App. LEXIS 6455 (June 29, 1973).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The La. Corrections Private Management Act did not repeal those statutes setting forth the duties and responsibilities of the sheriff as the keeper of the jail. Furthermore, the La. Corrections Private Management Act only applies to correctional facialities whose prisoners are under the custody of the state, not under the custody of the parish., OPINION NUMBER 94-424, La. Atty. Gen. Op. No. 1994-424; 1994 La. AG LEXIS 433.

A parish police jury may enter into a cooperative endeavor with the Department of Public Safety and Corrections to place adult state inmates in a privately owned and managed detention facility pursuant to an agreement between the police jury and the owners of the private detention facility, without concurrence of parish sheriff. The police jury must still maintain a “parish jail,” to be operated by the parish sheriff. La. R.S. 15:824 requires the Department of Public Safety and Corrections to pay to sheriff, or to governing authority of parish operating parish jail, per diem for each state inmate incarcerated in the parish jail. Privately owned and managed jail, under the Louisiana Corrections Private Management Act, would not constitute a parish jail, so the per diem provided in La. R.S. 15:824 would not apply., Opinion Number 98-313, La. Atty. Gen. Op. No. 1998-313; 1998 La. AG LEXIS 290.

§ 849.1. Organization and powers.

A. The Terrebonne Parish Department of Corrections and Rehabilitation, hereinafter referred to as the “department”, shall be a political subdivision with power to sue and be sued.

B. The department may acquire title to movable property for public purposes by purchase or donation, may operate or maintain prison farms, and may operate or maintain the farms in whole or in part with prison labor and persons sentenced to the department by city, parish, or district courts.

C. Except only as hereinafter specifically provided, all persons lawfully incarcerated in Terrebonne Parish shall be incarcerated with the department subject to the exclusive jurisdiction and control of the commission. (Acts 1984, No. 821, § 1, eff. July 13, 1984.)

§ 849.2. Terrebonne Parish Department of Corrections and Rehabilitation Commission; establishment; members.

A. The department shall be governed by the Terrebonne Parish Corrections and Rehabilitation Commission, hereinafter to be referred to as the “commission”. It shall be domiciled at the parish seat. It shall be sued at its domicile. Service of all legal documents shall be made on the chairman and vice chairman of the commission.

B. (1) The commission shall be composed of the president of Terrebonne Parish during his tenure as such; a member of the Terrebonne Parish Consolidated Government other than its president who shall be selected by a majority vote of the Terrebonne Parish Consolidated Government Council for a term of four years or until his term of office ends, whichever occurs first; the sheriff of Terrebonne Parish; the chief of police of the city of Houma; and the coroner of the parish of Terrebonne.

(2) The chairman of the commission shall be selected by majority vote of all members of the commission. The chairman shall conduct all meetings of the commission in accordance with law and the resolutions adopted by a majority of the commission. In the same manner, the commission shall select a vice chairman from among its number, who shall serve as chairman in the latter’s absence.

C. The council clerk of the Terrebonne Parish Consolidated Government may serve as ex officio secretary and treasurer of the commission, respectively.

D. The members of the Terrebonne Parish Detention Center Commission shall receive no compensation. (Acts 1984, No. 821, § 1, eff. July 13, 1984.)

§ 849.3. Powers and duties of commission.

A. The commission shall be keeper of the Terrebonne Parish Detention Center or any other designated facility, and the sheriff of Terrebonne Parish is hereby specifically relieved of that duty in his official capacity as sheriff.

B. Any other provision of law to the contrary notwithstanding, upon relinquishing the custody of any prisoner to any legally authorized agency, department, or body politic, neither the department nor the commission shall be responsible for the care, conduct, or control of the prisoner until his custody is returned to the department and the commission, the agents, or the employees of either. The responsibility of the care, conduct, and control of the prisoner in those cases shall be transferred to the agency, department, or body politic to which custody of the prisoner has been relinquished.

C. The commission shall be responsible for the physical maintenance of the Terrebonne Parish Detention Center, and the Terrebonne Parish Consolidated Government is hereby specifically relieved of that duty in its official capacity as the governing authority of Terrebonne Parish.

D. The commission shall have all other powers and duties of the sheriff and/or governing authority of a parish heretofore or hereafter provided by law for equipping, maintaining, operating, and/or supporting the public jail of a parish and the prisoners therein, which powers and duties include but are not limited to the following:

(1) Adopting all rules and regulations necessary and proper for the governance and maintenance of proper operations and conduct of the Terrebonne Parish Detention Center and the prisoners thereof.

(2) Appointing and employing all necessary superintendents, corrections officers, and other appropriate personnel; fixing their salaries; and adopting appropriate personnel policies and guidelines which shall include policies and procedures for discipline and, if necessary, termination.

(3) Authorizing and permitting the use of prisoners of the department to maintain road rights of way, not to include construction, and such other maintenance functions as may be approved by the commission, when performing such tasks for the department, or other agencies or other appropriate authorities when the prisoners are committed for such purposes by appropriate courts.

(4) Creating, establishing, and conducting work-release programs in accordance with law.

(5) Creating, establishing, and conducting any and all programs, including vocational, rehabilitative, and corrective, not inconsistent with law and consistent with the purposes of this Part.

E. Any construction project undertaken under the auspices of this Part shall be performed in accordance with the provisions of R.S. 38:2212. (Acts 1984, No. 821, § 1, eff. July 13, 1984.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The La. Corrections Private Management Act did not repeal those statutes setting forth the duties and responsibilities of the sheriff as the keeper of the jail. Furthermore, the La. Corrections Private Management Act only applies to correctional facialities whose prisoners are under the custody of the state, not under the custody of the parish., OPINION NUMBER 94-424, La. Atty. Gen. Op. No. 1994-424; 1994 La. AG LEXIS 433.

A parish police jury may enter into a cooperative endeavor with the Department of Public Safety and Corrections to place adult state inmates in a privately owned and managed detention facility pursuant to an agreement between the police jury and the owners of the private detention facility, without concurrence of parish sheriff. The police jury must still maintain a “parish jail,” to be operated by the parish sheriff. La. R.S. 15:824 requires the Department of Public Safety and Corrections to pay to sheriff, or to governing authority of parish operating parish jail, per diem for each state inmate incarcerated in the parish jail. Privately owned and managed jail, under the Louisiana Corrections Private Management Act, would not constitute a parish jail, so the per diem provided in La. R.S. 15:824 would not apply., Opinion Number 98-313, La. Atty. Gen. Op. No. 1998-313; 1998 La. AG LEXIS 290.

§ 849.4. Commission’s right to incur debt; funding for operation and maintenance of Terrebonne Parish Department of Corrections and Rehabilitation; authority to levy ad valorem tax; tax election; approval by parish council.

A. The commission shall have the right to incur debt, enter into contracts, and to perform any act which is necessary or proper for carrying out the objects and purposes of the commission.

B. (1) Subject to the approval of a majority of the electors within the parish of Terrebonne, the commission is hereby authorized to levy an ad valorem tax on property located within the boundaries of the district without limit as to the amount of the tax.

(2) Before any tax is levied under the provisions of this Section, there shall be submitted to the qualified electors of the parish at a special election called for the purpose, the proposition to authorize the imposition of the ad valorem tax. Such proposition shall include the purpose, rate, and duration of the tax. Such election shall be conducted in accordance with the general election laws of the state of Louisiana, and a majority of those voting in the election shall have voted in favor of the proposition.

(3) No provision of this Subsection shall become effective until approved by resolution of the parish council of the Terrebonne Parish Consolidated Government.

(4) The funds collected from the imposition of such taxes shall be used for the costs or expenses of the operation and maintenance of the Terrebonne Parish Detention Center. They shall be paid by the commission, but only out of funds budgeted for that purpose. Such expenses or costs may include salaries, wages, facility operating costs, and costs necessary and proper to maintain or operate the facility, maintain or replace equipment, or maintain and feed prisoners incarcerated with the department. The commission may, by resolution, delegate to the chairman or one of the other members the duty of approving such monthly expenses and maintenance costs. (Acts 1984, No. 821, § 1, eff. July 13, 1984.)

§ 849.5. Use of other jail and prison facilities.

The commission may designate the existing parish jail or subsequently acquired facility as a detention center under the department, and may use such in accordance with the provisions of this Part. (Acts 1984, No. 821, § 1, eff. July 13, 1984.)

§ 849.6. Personnel.

A. The day-to-day operations of the department shall be conducted by a superintendent, corrections officers, and any other appropriate personnel, subject to the supervision and control of the commission.

B. The superintendent and all corrections officers may make arrests of any persons lawfully committed to the department when they have escaped, either from their custody or the custody of others, or when they have committed other criminal acts while incarcerated or while at large. This power and authority to arrest shall also extend to persons who aid or abet or otherwise interfere with the arrest of a prisoner of the department or who commit criminal acts while on or around the department or any of its facilities.

C. Department personnel shall have the authority to carry weapons. The superintendent shall have the authority, with approval of the commission, to establish guidelines for the limitation of carrying of weapons by department personnel. (Acts 1984, No. 821, § 1, eff. July 13, 1984.)

PART 3-E. UNION PARISH DETENTION CENTER.

§ 850.1. Establishment; purpose and title.

The governing authority of Union Parish may create, establish, and construct a centralized, single-parish jail and prison for the purpose of providing for the maintenance and upkeep of all persons lawfully incarcerated in Union Parish. If created, established, and constructed, under this Part, this jail and prison shall be known as the “Union Parish Detention Center”. No other provision of this Part shall be effective or operative unless and until the Union Parish Detention Center is created and established by the Union Parish Police Jury under this Part. (Acts 1989, No. 539, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The creation of the Parish Detention Center would not make R.S. 15:850.1 through 15:850.7 effective and thus would not make the Commission solely responsible for the incarceration of the Union Parish prisoners., OPINION NUMBER 89-540, La. Atty. Gen. Op. No. 1989-540; 1989 La. AG LEXIS 484.

The Commission is responsible for providing transportation to prisoners to a doctor’s office, hospital or clinic, courthouse or any other prison. The Union Parish Police Jury is responsible for the payment of transportation services to whomever provides it., OPINION No. 92-422, La. Atty. Gen. Op. No. 1992-422; 1992 La. AG LEXIS 273.

The La. Corrections Private Management Act did not repeal those statutes setting forth the duties and responsibilities of the sheriff as the keeper of the jail. Furthermore, the La. Corrections Private Management Act only applies to correctional facialities whose prisoners are under the custody of the state, not under the custody of the parish., OPINION NUMBER 94-424, La. Atty. Gen. Op. No. 1994-424; 1994 La. AG LEXIS 433.

A parish police jury may enter into a cooperative endeavor with the Department of Public Safety and Corrections to place adult state inmates in a privately owned and managed detention facility pursuant to an agreement between the police jury and the owners of the private detention facility, without concurrence of parish sheriff. The police jury must still maintain a “parish jail,” to be operated by the parish sheriff. La. R.S. 15:824 requires the Department of Public Safety and Corrections to pay to sheriff, or to governing authority of parish operating parish jail, per diem for each state inmate incarcerated in the parish jail. Privately owned and managed jail, under the Louisiana Corrections Private Management Act, would not constitute a parish jail, so the per diem provided in La. R.S. 15:824 would not apply., Opinion Number 98-313, La. Atty. Gen. Op. No. 1998-313; 1998 La. AG LEXIS 290.

La. R.S. 15:706, Opinion Number 01-135, La. Atty. Gen. Op. No. 2001-135; 2001 La. AG LEXIS 257.

§ 850.2. Organization and powers.

A. The Union Parish Detention Center shall be a political corporation, with power to sue and be sued and shall be governed by a commission to be known as the “Union Parish Detention Center Commission”. The Union Parish Detention Center shall be domiciled at the parish seat. It shall be sued at its domicile and service of all legal documents shall be made on the chairman or vice-chairman of the commission.

B. The Union Parish Detention Center may acquire title to movable property for the public purposes by purchase or donation, may operate or maintain prison farms, and may operate or maintain the farms in whole or in part with prison labor and persons sentenced to the Union Parish Detention Center by city or district courts.

C. Except only as hereinafter specifically provided, all persons lawfully incarcerated in Union Parish shall be incarcerated in the Union Parish Detention Center, subject to the exclusive jurisdiction and control of the Union Parish Detention Center Commission. (Acts 1989, No. 539, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The Commission is responsible for providing transportation to prisoners to a doctor’s office, hospital or clinic, courthouse or any other prison. The Union Parish Police Jury is responsible for the payment of transportation services to whomever provides it., OPINION No. 92-422, La. Atty. Gen. Op. No. 1992-422; 1992 La. AG LEXIS 273.

§ 850.3. Union Parish Detention Center Commission members.

A. The Union Parish Detention Center Commission shall be composed of the president of the Union Parish Police Jury during his tenure as such; a member of the police jury, other than its president, who shall be selected by a majority vote of the Union Parish Police Jury for a term of four years or until said juror’s term of office ends, whichever occurs first; the sheriff of Union Parish; the district attorney of Union Parish; and the chief of police of the city of Farmerville. The chairman of the commission shall be selected by majority vote of all members of the commission. It shall be the duty of the chairman to conduct all meetings of the commission in accordance with law and the resolutions adopted by a majority of the commission. In the same manner, the commission shall select a vice-chairman from among its number, who shall serve as chairman in the latter’s absence.

B. The secretary of the Union Parish Police Jury may serve as secretary of the commission and the Union Parish treasurer may serve as ex officio treasurer of the commission.

C. The members of the Union Parish Detention Center Commission shall receive no compensation.

D. Should any member of the Union Parish Detention Center Commission be sued individually for damages arising out of or in any way connected with the performance of his duties as such commission member, it shall be the responsibility of the Union Parish Police Jury to provide such member with a legal defense to such suit, including reasonable attorney’s fees, investigating costs, and other related expenses not paid by any insurance. Should any such commission member be cast in judgment for damages in such a suit, it shall be the obligation of the Union Parish Police Jury to indemnify him fully against such judgment, including all principal, interest, and costs in excess of that paid by any insurance company. Nothing in this Section shall require the Union Parish Police Jury to indemnify a commission member against a judgment wherein there is a specific decree in the judgment that the action of the commission member was malicious, and willfully and deliberately intended to cause bodily harm. (Acts 1989, No. 539, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The sheriff of Union Parish may serve as commission member of the Union Parish Detention Center Commission. Opinion No. 05-0196. 2005 La. AG LEXIS 140.

§ 850.4. Powers and duties of commission.

A. The Union Parish Detention Center Commission shall be keeper of the Union Parish Detention Center, and the sheriff of Union Parish is hereby specifically relieved of that duty in his official capacity as sheriff.

B. Any other provision of law to the contrary notwithstanding, upon relinquishing the custody of any prisoner, to any legally authorized agency, department, or body politic, neither the Union Parish Detention Center nor the commission shall be responsible for the care, conduct, or control of such prisoner until his custody is returned to the Union Parish Detention Center and the commission, or the agents or employees of either. The responsibility for the care, conduct, and control of such prisoner in such cases shall be transferred to the agency, department, or body politic to which custody of the prisoner has been relinquished.

C. The Union Parish Detention Center Commission shall be responsible for the physical maintenance of the Union Parish Detention Center, and the Union Parish Police Jury is hereby specifically relieved of that duty in its official capacity as the governing authority of Union Parish.

D. The Union Parish Detention Center Commission shall have all other powers and duties of the sheriff or governing authority of a parish heretofore or hereafter provided by law for equipping, maintaining, operating, or supporting the public jail of a parish and the prisoners therein, which powers and duties include, but are not limited to the following:

(1) Adopting all rules and regulations necessary and proper for the governance and maintenance of proper operations and conduct of the Union Parish Detention Center and the prisoners thereof.

(2) Appointing and employing all necessary superintendents, corrections officers, and other appropriate personnel, and fixing their salaries and adopting appropriate personnel policies and guidelines, which shall include policies and procedures for discipline and, if necessary, termination.

(3) Authorizing and permitting the use of prisoners of the Union Parish Detention Center to maintain road rights of way, not to include construction, within the Parish of Union and remove litter on public grounds, all under the supervision of the Union Parish Police Jury or other appropriate authorities when such prisoners are committed for such purposes by appropriate courts.

(4) Creating, establishing, and conducting work release programs in accordance with law.

(5) Creating, establishing, and conducting any and all programs, including vocational, rehabilitative, and corrective, not inconsistent with law and consistent with the purposes of this Part.

E. Any construction project undertaken under the auspices of this Part shall be performed in accordance with the provisions of R.S. 38:2212. (Acts 1989, No. 539, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The Commission is responsible for providing transportation to prisoners to a doctor’s office, hospital or clinic, courthouse or any other prison. The Union Parish Police Jury is responsible for the payment of transportation services to whomever provides it., OPINION No. 92-422, La. Atty. Gen. Op. No. 1992-422; 1992 La. AG LEXIS 273.

The La. Corrections Private Management Act did not repeal those statutes setting forth the duties and responsibilities of the sheriff as the keeper of the jail. Furthermore, the La. Corrections Private Management Act only applies to correctional facialities whose prisoners are under the custody of the state, not under the custody of the parish., OPINION NUMBER 94-424, La. Atty. Gen. Op. No. 1994-424; 1994 La. AG LEXIS 433.

A parish police jury may enter into a cooperative endeavor with the Department of Public Safety and Corrections to place adult state inmates in a privately owned and managed detention facility pursuant to an agreement between the police jury and the owners of the private detention facility, without concurrence of parish sheriff. The police jury must still maintain a “parish jail,” to be operated by the parish sheriff. La. R.S. 15:824 requires the Department of Public Safety and Corrections to pay to sheriff, or to governing authority of parish operating parish jail, per diem for each state inmate incarcerated in the parish jail. Privately owned and managed jail, under the Louisiana Corrections Private Management Act, would not constitute a parish jail, so the per diem provided in La. R.S. 15:824 would not apply., Opinion Number 98-313, La. Atty. Gen. Op. No. 1998-313; 1998 La. AG LEXIS 290.

La. R.S. 15:706, Opinion Number 01-135, La. Atty. Gen. Op. No. 2001-135; 2001 La. AG LEXIS 257.

§ 850.5. Funding for operation and maintenance of Union Parish Detention Center.

The expenses or costs of the operation and maintenance of the Union Parish Detention Center, including salaries, wages, facility operating costs, and the feeding and maintenance of prisoners incarcerated there, shall be paid monthly by the Union Parish Police Jury treasurer, upon approval of such expenses and costs by the Union Parish Detention Center Commission, out of the funds derived from special taxes voted, levied, and collected, or budgeted for that purpose. The commission may by resolution delegate to the chairman or one of its other members the duty of approving such monthly expenses and maintenance costs. (Acts 1989, No. 539, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The Commission is responsible for providing transportation to prisoners to a doctor’s office, hospital or clinic, courthouse or any other prison. The Union Parish Police Jury is responsible for the payment of transportation services to whomever provides it., OPINION No. 92-422, La. Atty. Gen. Op. No. 1992-422; 1992 La. AG LEXIS 273.

La. R.S. 15:706, Opinion Number 01-135, La. Atty. Gen. Op. No. 2001-135; 2001 La. AG LEXIS 257.

§ 850.6. Use of other jail and prison facilities.

A. No person shall be incarcerated overnight in Union Parish except in the Union Parish Detention Center. Other jail and prison facilities in Union Parish may be used only to hold prisoners for court during the day, except by express consent of the commission.

B. For good cause, the Union Parish Detention Center Commission may at any time require the use of any jail or prison facility in Union Parish for the purpose of keeping persons arrested for or convicted of crime in the parish. (Acts 1989, No. 539, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The La. Corrections Private Management Act did not repeal those statutes setting forth the duties and responsibilities of the sheriff as the keeper of the jail. Furthermore, the La. Corrections Private Management Act only applies to correctional facialities whose prisoners are under the custody of the state, not under the custody of the parish., OPINION NUMBER 94-424, La. Atty. Gen. Op. No. 1994-424; 1994 La. AG LEXIS 433.

A parish police jury may enter into a cooperative endeavor with the Department of Public Safety and Corrections to place adult state inmates in a privately owned and managed detention facility pursuant to an agreement between the police jury and the owners of the private detention facility, without concurrence of parish sheriff. The police jury must still maintain a “parish jail,” to be operated by the parish sheriff. La. R.S. 15:824 requires the Department of Public Safety and Corrections to pay to sheriff, or to governing authority of parish operating parish jail, per diem for each state inmate incarcerated in the parish jail. Privately owned and managed jail, under the Louisiana Corrections Private Management Act, would not constitute a parish jail, so the per diem provided in La. R.S. 15:824 would not apply., Opinion Number 98-313, La. Atty. Gen. Op. No. 1998-313; 1998 La. AG LEXIS 290.

La. R.S. 15:706, Opinion Number 01-135, La. Atty. Gen. Op. No. 2001-135; 2001 La. AG LEXIS 257.

§ 850.7. Superintendent and corrections officers.

A. The day-to-day operations of the Union Parish Detention Center shall be conducted by a superintendent, corrections officer, and any other appropriate personnel, subject to the supervision and control of the commission.

B. The superintendent and all corrections officers shall have the power and authority to make arrests of any persons lawfully committed to the Union Parish Detention Center when such persons have escaped, either from their custody or the custody of others, or when such persons have committed other criminal acts while incarcerated or while at large. This power and authority to arrest shall also extend to persons who aid or abet or otherwise interfere with the arrest of a prisoner of the Union Parish Detention Center or who commit criminal acts while on or around the Union Parish Detention Center. (Acts 1989, No. 539, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The creation of the Parish Detention Center would not make R.S. 15:850.1 through 15:850.7 effective and thus would not make the Commission solely responsible for the incarceration of the Union Parish prisoners., OPINION NUMBER 89-540, La. Atty. Gen. Op. No. 1989-540; 1989 La. AG LEXIS 484.

PART 3-F. JACKSON PARISH DETENTION CENTER.

§ 850.11. Establishment; purpose and title.

The governing authority of Jackson Parish may create, establish, and construct a centralized, single-parish jail and prison for the purpose of providing for the maintenance and upkeep of all persons lawfully incarcerated in Jackson Parish. If created, established, and constructed under this Part, this jail and prison shall be known as the Jackson Parish Detention Center. No other provision of this Part shall be effective or operative unless and until the Jackson Parish Detention Center is created and established by the Jackson Parish Police Jury under this Part. (Acts 1995, No. 675, § 1.)

§ 850.12. Organization and powers.

A. The Jackson Parish Detention Center shall be a political corporation, with power to sue and be sued and shall be governed by a commission to be known as the Jackson Parish Detention Center Commission. The Jackson Parish Detention Center shall be domiciled at the parish seat. It shall be sued at its domicile and service of all legal documents shall be made on the chairman or vice chairman of the commission.

B. The Jackson Parish Detention Center may acquire title to movable property for public purposes by purchase or donation, may operate or maintain prison farms, and may operate or maintain the farms in whole or in part with prison labor and persons sentenced to the Jackson Parish Detention Center by city or district courts.

C. Except only as hereinafter specifically provided, all persons lawfully incarcerated in Jackson Parish shall be incarcerated in the Jackson Parish Detention Center, subject to the exclusive jurisdiction and control of the Jackson Parish Detention Center Commission. (Acts 1995, No. 675, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The Jackson Parish Police Jury is mandated to house prisoners that are arrested by officers of the Town of Jonesboro and charged with the violation or State Criminal law. Prisoners housed in another facility because of overcrowding in the Jackson Parish Jail, are the financial responsibility of the Jackson Parish Police Jury., OPINION 00-221, La. Atty. Gen. Op. No. 2000-221; 2000 La. AG LEXIS 271.

§ 850.13. Commission members.

A. The Jackson Parish Detention Center Commission shall be composed of seven members including the president of the Jackson Parish Police Jury during his tenure as such; a member of the police jury, other than its president, who shall be elected by a majority vote of the police jury for a term of four years or until said juror’s term of office ends, whichever occurs first; the sheriff of Jackson Parish; the chief of police of the town of Jonesboro; one mayor from a town or village within Jackson Parish, other than the town of Jonesboro, whose term shall be four years or until his term of office ends, the order of rotation for choosing a town or village shall be fixed by the commission; and two citizens who are to be appointed by the police jury. The chairman of the commission shall be selected by majority vote of all members of the commission. It shall be the duty of the chairman to conduct all meetings of the commission in accordance with law and the resolutions adopted by a majority of the commission. In the same manner, the commission shall select a vice chairman from among its number, who shall serve as chairman in the latter’s absence.

B. The secretary of the police jury may serve as secretary of the commission and the Jackson Parish treasurer may serve as ex officio treasurer of the commission.

C. The members of the commission shall receive no compensation.

D. Should any member of the commission be sued individually for damages arising out of or in any way connected with the performance of his duties as such commission member, it shall be the responsibility of the commission to provide such member with a legal defense to such suit, including reasonable attorney fees, investigating costs, and other related expenses not paid by any insurance. Should any such commission member be cast in judgment for damages in such a suit, it shall be the obligation of the commission to indemnify him fully against such judgment, including all principal, interest, and costs in excess of that paid by any insurance company. Nothing in this Section shall require the commission to indemnify a commission member against a judgment wherein there is a specific decree in the judgment that the action of the commission member was malicious, and willfully and deliberately intended to cause bodily harm. (Acts 1995, No. 675, § 1.)

§ 850.14. Powers and duties of commission.

A. The commission shall be keeper of the Jackson Parish Detention Center, and the sheriff of Jackson Parish is hereby specifically relieved of that duty in his official capacity as sheriff.

B. Any other provision of law to the contrary notwithstanding, upon relinquishing the custody of any prisoner to any legally authorized agency, department, or body politic, neither the Jackson Parish Detention Center nor the commission shall be responsible for the care, conduct, or control of such prisoner until his custody is returned to the Jackson Parish Detention Center and the commission, or the agents or employees of either. The responsibility for the care, conduct, and control of such prisoner in such cases shall be transferred to the agency, department, or body politic to which custody of the prisoner has been relinquished.

C. The commission shall be responsible for the physical maintenance of the Jackson Parish Detention Center, and the police jury is hereby specifically relieved of that duty in its official capacity as the governing authority of Jackson Parish.

D. The commission shall have all other powers and duties of the sheriff and governing authority of a parish heretofore or hereafter provided by law for equipping, maintaining, operating, and supporting the public jail of a parish and the prisoners therein, which powers and duties include but are not limited to the following:

(1) Adopting all rules and regulations necessary and proper for the governance and maintenance of proper operations and conduct of the Jackson Parish Detention Center and the prisoners thereof.

(2) Appointing and employing all necessary superintendents, corrections officers, and other appropriate personnel, and fixing their salaries and adopting appropriate personnel policies and guidelines, which shall include policies and procedures for discipline and, if necessary, termination.

(3) Authorizing and permitting the use of prisoners of the Jackson Parish Detention Center to maintain road rights-of-way, not to include construction, within the parish of Jackson and remove litter on public grounds, all under the supervision of the police jury or other appropriate authorities when such prisoners are committed for such purposes by appropriate courts.

(4) Creating, establishing, and conducting work release programs in accordance with law.

(5) Creating, establishing, and conducting any and all programs, including vocational, rehabilitative, and corrective, not inconsistent with law and consistent with the purposes of this Part.

E. Any construction project undertaken under the auspices of this Part shall be performed in accordance with the provisions of R.S. 38:2212. (Acts 1995, No. 675, § 1.)

§ 850.15. Funding for operation and maintenance of Jackson Parish Detention Center.

The expenses or costs of the operation and maintenance of the Jackson Parish Detention Center, including salaries, wages, facility operating costs, and the feeding and maintenance of prisoners incarcerated there, shall be paid monthly by the police jury treasurer, upon approval of such expenses and costs by the Jackson Parish Detention Center Commission, out of the funds derived from special taxes voted, levied, collected, and budgeted for that purpose. The commission may by resolution delegate to the chairman or one of its other members the duty of approving such monthly expenses and maintenance costs. (Acts 1995, No. 675, § 1.)

§ 850.16. Use of other jail and prison facilities.

A. No person shall be incarcerated overnight in Jackson Parish except in the Jackson Parish Detention Center. Other jail and prison facilities in Jackson Parish may be used only to hold prisoners for court during the day, except by express consent of the commission.

B. For good cause, the commission may at any time require the use of any jail or prison facility in Jackson Parish for the purpose of keeping persons arrested for or convicted of crime in the parish. (Acts 1995, No. 675, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The Jackson Parish Police Jury is mandated to house prisoners that are arrested by officers of the Town of Jonesboro and charged with the violation or State Criminal law. Prisoners housed in another facility because of overcrowding in the Jackson Parish Jail, are the financial responsibility of the Jackson Parish Police Jury., OPINION 00-221, La. Atty. Gen. Op. No. 2000-221; 2000 La. AG LEXIS 271.

§ 850.17. Superintendent and corrections officers.

A. The day-to-day operations of the Jackson Parish Detention Center shall be conducted by a superintendent, corrections officers, and any other appropriate personnel, subject to the supervision and control of the commission.

B. The superintendent and all corrections officers shall have the power and authority to make arrests of any persons lawfully committed to the Jackson Parish Detention Center when such persons have escaped, either from their custody or from the custody of others, or when such persons have committed other criminal acts while incarcerated or while at large. (Acts 1995, No. 675, § 1.)

PART 4. LOUISIANA STATE PENITENTIARY.

§ 851. [Repealed.]

Repealed by Acts 1980, No. 496, § 1, effective July 22, 1980.

§ 852. [Repealed.]

Repealed by Acts 1979, No. 134, § 1.

§ 853. [Repealed.]

Repealed by Acts 1979, No. 134, § 1.

§ 854. [Repealed.]

Repealed by Acts 1979, No. 134, § 1.

§ 855. Road, street, highway, right of way maintenance and litter removal, weed cutting, drug free school zone sign posting, and solid waste recycling programs by convict labor; indemnification.

A. Notwithstanding the provisions of R.S. 15:1111, the wardens of state correctional facilities are authorized to assign convict labor from the correctional facilities as required in accordance with this Section to:

(1) Work and maintain, except for construction, parish roads, and rights of way not under the jurisdiction of the Department of Transportation and Development, and to police and remove litter on public grounds, rights of way, lakes, streams, and the shores of lakes and streams.

(2) Police and remove litter on highways, rights of way, and road shoulders under the jurisdiction of the Department of Transportation and Development.

(3) Work in solid waste recycling programs under the auspices of a state agency or political subdivision as approved by the secretary of the Department of Public Safety and Corrections.

(4) Assist the governing authority of any municipality to maintain the municipality in a safe and sanitary condition by cutting, destroying, or removing noxious weeds or grass or other deleterious, unhealthful, or noxious growths on any sidewalks or banquettes and on any lot, place, or area within the municipality.

B. (1) The wardens shall furnish such convict labor when available and as authorized herein for all state, municipal, and parish roads, highways, streets, and rights of way when requested by the sheriff, municipal police, or governing authority of the parish or municipality in which the road, highway, street, or right of way is located. The wardens shall also furnish such convict labor when available and as authorized herein for state highways, road shoulders, and rights of way when requested by the Department of Transportation and Development. The department or parish or municipal governing authority or sheriff or municipal police shall not request such convict labor unless it has first certified that there are no free workers displaced because the convict labor is used. All work performed by convicts herein shall be without charge or expense to the department or parish or municipal governing authority or the sheriff or municipal police, except for transportation costs of the work unit, incentive pay as determined by the Department of Public Safety and Corrections, and road materials used in the work and maintenance of the state, municipal, or parish streets, roads, highways, or rights of way.

(2) The wardens shall also furnish available convict labor for the painting of markings and posting of signs indicating drug-free school zones pursuant to R.S. 17:405 and firearm-free zones pursuant to R.S. 14:95.6 when requested by a parish or city school board. All such work performed by convicts herein shall be without charge or expense to the school board, except for transportation costs of the work unit and the costs of signs and painting materials.

(3) The wardens shall also furnish available convict labor for solid waste recycling programs administered by a state agency or political subdivision and approved by the secretary of the department when requested by the agency or political subdivision. All such work performed by convicts herein shall be without charge or expense to the program, except for actual direct costs of the work unit.

(4) (a) The wardens may furnish such convict labor when available and as authorized herein to the governing authority of any municipality to maintain the municipality in a safe and sanitary condition by cutting, destroying, or removing noxious weeds or grass or other deleterious, unhealthful, or noxious growths on any sidewalks or banquettes and on any lot, place, or area within the municipality. The governing authority of the municipality shall comply with the provisions of R.S. 33:5062 and all other relevant provisions of law. R.S. 33:815 and 4766 are not affected by the provisions of this Paragraph. The Department of Transportation and Development is excluded from this Paragraph and is subject to the requirements of R.S. 48:261(B), (C), and (D) and all other relevant provisions of law.

(b) The use of prison labor shall in no way reduce the work force of any highway maintenance gang or cause the layoff of any classified employee.

(c) The Department of Public Safety and Corrections shall not be liable for any loss sustained by any such prisoner, except for those caused by the gross negligence or intentional acts of the warden, an assistant warden, or an employee of the department.

C. No more than one work unit composed of no more than twenty convicts shall be furnished by the warden in response to any request herein. Such work unit shall include sufficient guards and foremen as determined by the warden to be necessary to control the work unit. All convicts in such work unit shall be at least eighteen years of age.

D. The political subdivision which administers the solid waste recycling program shall indemnify and hold the sheriff, the state, and the state agency harmless for any injury caused by the inmate, unless the gross negligence or intentional act of the sheriff or the state or the state agency was a substantial factor in causing the injury. (Added by Acts 1983, No. 321, § 1; Acts 1985, No. 114, § 1, eff. June 29, 1985; Acts 1986, No. 283, § 1; Acts 1989, No. 768, § 1; Acts 1990, No. 416, § 1; Acts 1992, No. 197, § 2; Acts 1992, No. 402, § 1.)

Editor’s Notes. — Acts 2010, No. 39, § 2, effective May 26, 2010, repealed R.S. 33:815 referenced in the section above.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Inmates physically housed in a state correctional facility may be required to perform work by the warden pursuant to R.S. 15:855., OPINION NUMBER 89-166, La. Atty. Gen. Op. No. 1989-166; 1989 La. AG LEXIS 231.

§ 855.1. [Repealed.]

Repealed by Acts 1985, No. 114, § 2, effective June 29, 1985.

§ 855.2. [Repealed.]

Repealed by Acts 1985, No. 114, § 2, effective June 29, 1985.

§ 855.3. [Repealed.]

Repealed by Acts 1985, No. 114, § 2, effective June 29, 1985.

§ 855.4. [Repealed.]

Repealed by Acts 1985, No. 114, § 2, effective June 29, 1985.

§ 856. [Repealed.]

Repealed by Acts 1979, No. 134, § 1.

§ 857. Chaplains; access to inmates.

The warden shall provide for the services on a contractual basis of a full-time minister of the predominant non-Catholic denomination who shall serve as the Protestant chaplain. The inmates shall at all times have access to the Protestant chaplain. He shall be paid a monthly fee to be fixed by the warden to be paid out of the funds regularly appropriated for the state penitentiary. The warden may provide for the employment of additional part-time chaplains of any religious denomination on a contractual basis and shall have authority to fix their fees. (Amended by Acts 1952, No. 207, § 1; Acts 1958, No. 481, § 1.)

§ 858. Catholic priest for penitentiary; method of appointment; access to inmates.

The warden shall provide for the services on a contractual basis of a full-time Catholic priest who shall be appointed by and subject to the archbishop of New Orleans who shall serve as the Catholic chaplain. The inmates shall at all times have access to the Catholic chaplain. He shall be paid a monthly fee by the warden to be paid out of the funds regularly appropriated for the state penitentiary, which monthly fee shall be the same amount as the monthly fee paid the full-time minister serving as Protestant chaplain. (Amended by Acts 1952, No. 207, § 1; Acts 1958, No. 481, § 1.)

§ 859. Inmate spiritual and guidance services; leasing of property.

A. Notwithstanding any other provision of law to the contrary, the secretary of the Department of Public Safety and Corrections may lease land owned by the state and under the control of the department to a nonprofit corporation, on which land the lessee may construct a facility to be used for the purpose of providing spiritual and guidance services to inmates, subject to the rules and regulations of the department.

B. The lease shall be for a period not to exceed ninety-nine years and be subject to any such terms and conditions that the secretary deems appropriate and in accord with the rules and regulations of the department. The value of the facilities constructed shall be good and sufficient consideration for the lease granted by the department.

C. Contracts entered into by any such lessee for the performance of work or the erection, construction, or maintenance of improvements on the leased premises shall not constitute public works contracts.

D. The provisions of R.S. 39:1643 and Part I of Chapter 10 of Title 41 of the Louisiana Revised Statutes of 1950 shall not be applicable to leases authorized by this Section. (Acts 1997, No. 1113, § 1, eff. July 14, 1997.)
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TORTS

• Negligence

•• Proof

••• Violations of Law

•••• General Overview. — La. Rev. Stat. Ann. §§ 15:760, 15:831, 15:859 provided statutory authority to impose on the State the duty of providing reasonable medical care for persons incarcerated in a state prison; the duty encompassed the risk that an inmate would be injured and require life-saving medical attention. Moreau v. State, 333 So. 2d 281, 1976 La. App. LEXIS 4261 (May 24, 1976).

§ 860. Right of inmate to decline medical treatment.

Except as to compliance with the sanitary laws and all reasonable regulations relating to contagious and infectious diseases, any sane patient or sane inmate of the Louisiana State Penitentiary may decline any medical care or treatment offered or provided by the institution and provide other care for himself at his own expense.

§ 861. [Repealed.]

Repealed by Acts 1976, No. 373, § 3.

§ 862. Officials and employees not to be personally interested in contracts; penalty.

No official or employee of the Louisiana State Penitentiary shall be personally interested, directly or indirectly, in any contract, purchase, lease, or sale of lands, materials or supplies, or in any contract for work to be done.

Whoever violates this Section shall be fined not more than five hundred dollars or imprisoned for not more than six months, or both.

All contracts or agreements of this nature shall be null and void and of no binding effect against the state.
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INDEX

PUBLIC CONTRACTS LAW

• Voiding the Contract

•• Conflicts of Interest

PUBLIC CONTRACTS LAW

• Voiding the Contract

•• Conflicts of Interest. — Prison welfare fund and its inmate president had no standing to seek an injunction to preclude a prison rodeo commission and committee from awarding concession contracts, pursuant to La. Rev. Stat. Ann. § 15:862, to employee organizations on the grounds that the fund was a state bank account that lacked the capacity to sue or be sued and that the inmate had no legal interest in the fund. Fulford v. Green, 474 So. 2d 972, 1985 La. App. LEXIS 9563 (July 8, 1985).

§ 863. [Repealed.]

Repealed by Acts 1978, No. 569, § 2, effective July 12, 1978.

§ 864. Trespass on state prison property prohibited; penalty; exceptions.

No person shall enter without permission of the superintendent of the Louisiana State Penitentiary upon any of the farms or properties which may be designated by the superintendent as state prisons.

Whoever violates this Section shall be fined not more than fifty dollars, or imprisoned for not more than thirty days, or both.

This Section shall not prohibit sheriffs, their deputies, and other officers of the law from entering the farms or properties in the performance of their official duties. No person shall be denied admittance to the farms or properties, at reasonable times and under the conditions fixed by the superintendent to insure the safety and proper discipline of inmates and prisoners for the transaction of legitimate business thereon.

§ 865. Solitary confinement abolished.

No prisoner in the state penitentiary shall be placed in solitary confinement, except in enforcing obedience to the police regulations of the penitentiary.

§ 866. Payment to released prisoners.

The secretary of the Department of Public Safety and Corrections shall promulgate rules and regulations to determine which prisoners are eligible upon release from prison to receive a temporary maintenance payment not to exceed the sum of twenty dollars. Payments shall be made from a source determined by the secretary. (Acts 1988, No. 377, § 1.)

§ 866.1. Transportation for released prisoners.

The secretary of the Department of Public Safety and Corrections shall promulgate rules and regulations to determine which prisoners shall be provided transportation to their residence upon release from prison. No inmate, otherwise eligible, shall be provided transportation to a residence outside of the state of Louisiana. (Acts 1978, No. 575, § 2; Acts 1988, No. 378, § 1.)

§ 866.2. Disposition of abandoned property of discharged inmates.

A. Any property abandoned by a prisoner in a penal institution under the jurisdiction of the Department of Public Safety and Corrections at the time of his discharge from the custody of the department shall, after ninety days from his release, be disposed of in the following manner:

(1) There shall be notice of the department’s right to dispose of the property in accordance with this procedure on the data sheet listing the property of the person at the time he is transferred into the custody of the department; however, this requirement shall not apply to property in possession of the department prior to September 1, 1985.

(2) Ninety days after the release of the prisoner, if after notice to the prisoner within fourteen days after his release the property is unclaimed and not needed for any legal reason by the department, the secretary of the department may authorize the abandoned property to be destroyed, donated to a charitable organization, or put into lawful use within the institution from which it came. Any legal tender shall be placed in a fund for the benefit of all inmates. A record of the disposition of all abandoned property shall be maintained.

(3) Abandoned property, as defined in Subsection B below, in the possession of the department on September 1, 1985 shall, ninety days after September 1, 1985, be disposed of as set forth in Paragraph (A)(2) above, unless claimed by the prisoner before the ninety days has elapsed.

B. For the purposes of this Section, all property which the prisoner leaves at the institution or anywhere within the Department of Public Safety and Corrections, or which he fails to take with him upon discharge and to which he makes no claim prior to his discharge or within ninety days thereafter, shall be considered abandoned.

C. At the conclusion of a disciplinary proceeding against a prisoner, which proceeding indicates that property was obtained by the inmate through fraud or misrepresentation of his situation or his personal data such as his race, sex, age, marital status, offender class, nature of his conviction, or release dates, said property shall be returned to the complaining victim upon his submission of an affidavit setting forth the facts of the fraudulent or misrepresented transaction and his request that the property be returned to him. All such property allegedly obtained through fraud or misrepresentation may be suspended or held in the inmate’s prison account or in inventory storage by the warden pending outcome of the disciplinary proceeding and receipt of the complainant’s affidavit. Absent receipt of said affidavit within thirty days of its being requested of the complaining victim by the institution, said property shall be disposed of as set forth in Paragraph (A)(2) above. (Acts 1985, No. 498, § 1, eff. July 12, 1985.)

CROSS REFERENCES

Louisiana Law. — Compensation account, see La. R.S. 15:874.

§ 867. Compensation for damage or injury occasioned by escape.

A. The Louisiana Department of Public Safety and Corrections is hereby authorized to pay out of funds appropriated to any unit of the department compensation in an amount not to exceed two thousand dollars for the property damage or personal injury sustained, and medical expenses incurred therewith, by any person assisting or forced to assist in the pursuit of any prisoner who has escaped from the custody of any adult or juvenile institution of the department immediately following such escape and while in hot pursuit; or any such damage or injury sustained by persons, caused by any adult or juvenile who is in the physical custody of the department while in the course of such escape from any institution owned and operated by the department or the vicinity thereof.

B. Any contract entered into by the department for operation of a half-way house or similar facility which allows for physical custody of inmates by persons other than the department shall provide, as a condition of the contract, that the person assuming custody of the inmates shall be responsible for payment of damages caused as described in this Section.

C. A notarized statement, and such other information as may be required by the secretary of the department, shall be submitted prior to any reimbursement under this Section. (Added by Acts 1954, No. 205, § 1; Amended by Acts 1975, No. 447, § 1; Acts 1987, No. 100, § 1.)

§ 867.1. Search teams; appointment and duties; training.

A. The warden of each state correctional facility may appoint search teams for the sole purpose of pursuing any prisoner who has escaped from the custody of the facility.

B. Search teams appointed by the wardens pursuant to this Section shall be composed of employees of the correctional facility. The search teams may set roadblocks and conduct limited inspections of motor vehicles for the sole purpose of locating and apprehending escapees.

C. For purposes of this Section, the wardens together with the secretary of the department shall design and implement sufficient training programs for persons appointed to the search teams. Training programs shall include proper and constitutionally allowable roadblock and inspection procedures, safety, reasonable means by which to conduct such stops and inspections, and other appropriate training. All proposed training and other guidelines for conducting search team activities pursuant to this Section shall be submitted in writing to the House Administration of Criminal Justice and Senate Judiciary B Committees prior to their implementation.

D. Nothing herein shall be construed as authorizing members of the search teams to interfere with state and local law enforcement officers conducting their duties pursuant to state law. (Acts 1997, No. 586, § 1.)

§ 868. Appointment of attorney to represent inmates; fees.

Whenever it is necessary for a district court to appoint an attorney at law to represent any inmate who is charged with a crime alleged to have been committed while the inmate was in the actual physical custody and control of the Department of Public Safety and Corrections or when an inmate escapes from the actual physical custody and control of the department and during the period of escape is charged with committing a crime in the parish where the correctional institution from which he escaped is located, such attorney at law shall be paid a reasonable fee, fixed by the court, from funds appropriated to the department. (Added by Acts 1956, No. 80, § 1; Amended by Acts 1977, No. 320, § 1, eff. July 13, 1977; Acts 1982, No. 620, § 1; Acts 1990, No. 231, § 1.)
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CRIMINAL LAW & PROCEDURE

• Counsel

•• Assignment. — The appointment of defense counsel for various parishes was not so lacking in uniformity that it violated La. Const. art. I, § 13. State v. Bryant, 324 So. 2d 389, 1975 La. LEXIS 5188 (Dec. 8, 1975).

§ 869. [Repealed.]

Repealed by Acts 1979, No. 134, § 1.

§ 870. Work assignments not to be refused; overtime.

No inmate shall be permitted to refuse to accept or perform diligently any work assignment required of him because of any compensation rate herein imposed, nor shall extra or overtime compensation be paid for work required to be done. (Acts 1956, No. 554, § 2.)

§ 871. Inmates eligible for compensation.

Notwithstanding any other provision of law to the contrary, compensation may be paid to eligible inmates in accordance with rules established by the secretary of the department and adopted pursuant to the provisions of the Administrative Procedure Act. (Acts 1956, No. 554, § 3; Acts 1991, No. 138, § 1, eff. Jan. 1, 1992; Acts 1997, No. 1068, § 1, eff. July 14, 1997; Acts 2006, No. 87, § 1, eff. Aug. 15, 2006.)

2006 Amendments. — Acts 2006, No. 87, § 1, effective August 15, 2006, rewrote the section.

§ 872. [Repealed.]

Repealed by Acts 1978, No. 312, § 2.

§ 873. Rate of inmate compensation; source of funding.

A. The secretary of the Department of Public Safety and Corrections may establish various rates of compensation as an incentive to inmates incarcerated in state correctional facilities. The rates shall be according to the skill, industry, and nature of the work performed by the inmate and shall be no more than twenty cents per hour, except that inmates who are assigned to Prison Enterprises’ industrial, agricultural, service, or other programs may be compensated at a rate up to forty cents per hour and inmates who are Certified Academic Tutors and Certified Vocational Tutors may be compensated at a rate of up to one dollar per hour, in accordance with rules established by the secretary of the department and adopted pursuant to the provisions of the Administrative Procedure Act.

B. This compensation may be paid from the following sources:

(1) Inmates who are assigned to any state agency which operates from self-generated revenues shall be paid from those self-generated revenues.

(2) The Department of Public Safety and Corrections, Prison Enterprises Fund.

C. Inmates assigned to a certified Private Sector/Prison Industry Enhancement program shall be paid by either the private sector company or by Prison Enterprises in accordance with the operational model used. Such wages shall be subject to state and federal taxes and mandatory deductions required for a Private Sector/Prison Industry Enhancement program. (Added by Acts 1956, No. 554, §§ 5, 8; Amended by Acts 1978, No. 312, § 1; Acts 1986, No. 298, § 1; Acts 1992, No. 687, § 1; Acts 1995, No. 644, § 1; Acts 2006, No. 87, § 1, eff. Aug. 15, 2006; Acts 2009, No. 85, § 1, eff. Aug. 15, 2009.)

2009 Amendments. — The 2009 amendment by No. 85 rewrote the last sentence of (A), which formerly read: “The rates shall be according to the skill, industry, and nature of the work performed by the inmate shall be no more than twenty cents per hour, and shall be as provided for by rules established by the secretary of the department and adopted pursuant to the provisions of the Administrative Procedure Act”; and substituted “by either the private sector company or by Prison Enterprises in accordance with the operational model used” for “by the private sector company that employs them” in the second sentence of (C).

2006 Amendments. — Acts 2006, No. 87, § 1, effective August 15, 2006, deleted (B)(2) and redesignated (B)(3) as present (B)(2); in (A), substituted “Department of Public Safety and Corrections may” for “Department of Corrections shall,” and substituted “shall be as provided ... of the Administrative Procedure Act” for “no less than two cents per hour” and made a related stylistic change; substituted “may” for “shall” in (B); deleted “All other inmates shall be paid from the” and made a related stylistic change in present (B)(2); and added (C).

CROSS REFERENCES

Louisiana Law. — Labor by prisoners permitted; workday release program; indemnification, see La. R.S. 15:708.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Incentive pay for state prisoners at Parish Prison must be paid by contracting party at rate set by Secretary of Department of Corrections, OPINION No. 78-491, La. Atty. Gen. Op. No. 1978-491; 1978 La. AG LEXIS 102.

§ 874. Compensation account.

The inmate’s compensation account shall be handled and accounted for as follows:

(1) Each foreman of inmates shall keep an accurate daily record, on forms provided, of the skill and industry of each inmate at his work and the time spent at such work. These records shall be submitted weekly to the accounting office of the penitentiary and shall serve as the basis for computing compensation.

(2) The inmate’s compensation record, including a record of any wages earned working in a certified Private Sector/Prison Industry Enhancement program, shall be kept on forms prescribed and shall show the total amount earned by each inmate and shall show a distribution of said total on the basis of fifty percent for the inmate’s drawing account and fifty percent for the inmate’s savings account, except as otherwise provided in Paragraph (4) of this Section.

(3) Expenditures may be made for or on behalf of the inmate from his personal account in strict conformity with rules and regulations pertaining thereto.

(4) (a) All or any part of the amounts credited to the inmate’s savings account may, upon written request, be expended for accredited educational courses or the purchase of bonds of the state of Louisiana or the United States. Any bonds so purchased shall be held for the inmate in the same manner as other money or personal property belonging to the inmate. The funds from bonds redeemed or cashed during the inmate’s term of sentence shall revert to the account from which it originated.

(b) In addition, all or part of the amounts credited to any inmate’s drawing or savings account may, upon the written request or authorization of the inmate or upon order of a court of competent jurisdiction, be expended for the payment of court costs in a matter in which the inmate is a party.

(c) When an inmate’s savings account attains a balance of at least two hundred fifty dollars, the inmate may deposit future compensation into either his savings account or his personal drawing account. When an inmate selects to have future compensation deposited to his personal drawing account as provided herein, and subsequently a court of competent jurisdiction orders payment of court costs in a matter to which the inmate is a party causing the inmate’s account balance to be less than two hundred fifty dollars, thirty percent of future compensation shall be deposited to his drawing account and seventy percent shall be distributed toward payment of the court costs.

(d) The funds credited to the inmate’s drawing or savings account may be withdrawn to satisfy any medical or dental copayment in accordance with the provisions of R.S. 15:831(B)(2).

(e) The funds credited to the inmate’s drawing or savings account may be withdrawn to satisfy any restitution imposed by the Department of Public Safety and Corrections and those accounts may be frozen by the warden until the amount of restitution due from the inmate has been withdrawn from the accounts and paid to the institution in accordance with the provisions of R.S. 15:875.

(f) Except as provided in Paragraph (7) of this Section, money may not be withdrawn from an inmate’s savings account for any other reason prior to his discharge or parole, unless authorized by the secretary of the department.

(g) In all criminal cases and in proceedings connected with criminal cases relating to a violation of state law, except for bond forfeiture proceedings, upon presentation to the Department of Public Safety and Corrections of a certified copy of the appeal or writ to a court of appeal of a matter in which the inmate is a party, upon the written request or authorization of the inmate, or upon order of a court of competent jurisdiction, the department shall withdraw funds from an inmate’s drawing or savings account for the payment of the fees to the parish which has paid the cost of appeal. All funds so collected shall be forwarded to the parish which has paid the cost of appeal. The department shall deduct the amount of the fee from the inmate’s drawing or savings account. Except as otherwise authorized by law, the department shall prohibit withdrawals from the account until the costs have been paid in full to the parish which has paid the cost of appeal.

(5) All past and present interest income earned from the investment of inmates’ money shall be deposited in the fund established for the benefit of all inmates, pursuant to R.S. 15:866.2. The interest earned may be used to help defray administrative costs, to seed new institutions’ inmate welfare funds, and to provide for other expenditures which will benefit the inmate population. The interest earned may also be used to provide assistance to indigent inmates participating in the reentry process who have been released from physical custody but remain under the supervision of the division of probation and parole. Such assistance for indigent inmates released under supervision may include but not be limited to assistance with obtaining proper identification, work placement, counseling, transportation, education, and housing.

(6) All inmates released or discharged after payments are begun shall receive the total of accumulations due them in such installments and at such times as provided for by regulations.

(7) Upon presentation to the Department of Public Safety and Corrections of a court order or a certified copy of an extract of the minutes of a court proceeding showing that an inmate was convicted and was assessed court costs, along with a letter from the sheriff itemizing the costs assessed and verifying which of the costs were not paid, the department shall withdraw funds from any of the inmate’s accounts for the payment of court costs due. All funds so collected shall be forwarded to the court that assessed the costs; however, if the inmate has not paid the costs assessed in accordance with Crime Victims Reparations Act, R.S. 46:1801, et seq., those costs shall be collected and shall be credited directly to the Crime Victims Reparations Fund, R.S. 46:1816, after all other costs are paid. The department shall notify the court if the costs for the Crime Victims Reparations Fund have been collected. The funds in an inmate’s accounts shall not be reduced by more than seventy-five percent in accordance with this Section.

(8) The warden, or his or her designee, shall make an accounting to the inmate showing each time the inmate’s accounts are debited. (Added by Acts 1956, No. 554, § 6; Amended by Acts 1976, No. 575, § 1; Acts 1983, No. 163, § 1; Acts 1985, No. 195, § 1, eff. July 6, 1985; Acts 1986, No. 324, § 1; Acts 1990, No. 329, § 1; Acts 1994, 3rd Ex. Sess., No. 87, § 1; Acts 1995, No. 644, § 1; Acts 1997, No. 528, § 1, eff. Aug. 15, 1997; Acts 1997, No. 597, § 1, eff. July 3, 1997; Acts 1997, No. 626, § 1, eff. Aug. 15, 1997; Acts 1999, No. 699, § 2, eff. Aug. 15, 1999; Acts 2008, No. 252, § 1, eff. Aug. 15, 2008; Acts 2012, No. 545, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 545 deleted “be provided within fourteen days of the inmate’s release and may” following “supervision may” in the last sentence of (5).

2008 Amendments. — Acts 2008, No. 252, § 1, effective August 15, 2008, added the last two sentences in (5).

1999 Amendments. — Acts 1999, No. 699, § 2, August 15, 1999, added (4)(g) and the provisions thereof.

CROSS REFERENCES

Louisiana Law. — Labor by prisoners permitted; workday release program; indemnification, see La. R.S. 15:708.

Medical care of inmates; testing, see La. R.S. 15:831.
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CRIMINAL LAW & PROCEDURE

• Sentencing

•• Fines. — Requirement in a defendant’s sentence for possession of a firearm by a convicted felon that her fine be payable through the inmate banking system constituted an illegal sentence, because such an expenditure from an inmate’s compensation account was not allowed under La. Rev. Stat. Ann. § 15:874(4)(d). State v. Robinson, 661 So. 2d 527, 1995 La. App. LEXIS 2450 (Sept. 27, 1995).

• Postconviction Proceedings

•• Imprisonment. — Under La. Rev. Stat. Ann. § 15:874(4)(c), future compensation was defined as any compensation earned at a later time and did not include an inmate’s account until after it had reached $ 250.00; thus, to interpret the law meant that it had to be read in context with other language in the statute and by reading and construing the words and phrases in their context and in accordance with common and approved usage of the language, pursuant to La. Rev. Stat. Ann. § 1:3 and La. Code Civ. Proc. Ann. art. 5053. Burnette v. Stalder, 789 So. 2d 573, 2001 La. LEXIS 2025 (June 29, 2001).

Trial court properly dismissed a complaint filed by a prison inmate seeking to compel prison officials to grant his request to transfer funds in excess of $250 from his savings account to his drawing account because La. Rev. Stat. Ann. § 15:874(4) applied only to compensation earned by the inmate after the enactment of § 15:874 and the inmate’s funds in excess of $250 had accrued before the enactment of the statute. Burnette v. Stalder, 760 So. 2d 636, 2000 La. App. LEXIS 2003 (May 12, 2000), reversed by, remanded by La. 00-2167, 789 So. 2d 573, 2001 La. LEXIS 2025 (La. June 29, 2001).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The interest income from the investment of the inmate money held by the Centralized Inmate Banking is the property of the inmate for his sole benefit and use, and is not subject to administrative charges., OPINION NUMBER 88-619, La. Atty. Gen. Op. No. 1988-619; 1989 La. AG LEXIS 92.

The conclusion reached in Opinion Number 88-619 that the funds deposited with Centralized Inmate Banking may be invested in certificates of deposit pursuant to R.S. 6:748 is correct and is hereby validated. OPINION NUMBER 88-619-A, La. Atty. Gen. Op. No. 1988-619; 1989 La. AG LEXIS 459.

Patient Recreation Funds and Inmate Canteen Funds generated by state agencies are not held in a fudiciary or custodial capacity for individual patients and/or inmates. Thus, they are subject to being deposited in the State Treasury and appropriated., OPINION NUMBER 93-816, La. Atty. Gen. Op. No. 1993-816; 1994 La. AG LEXIS 106.

§ 875. Imposition of restitution on offenders; procedures.

A. (1) Restitution may be obtained by the Department of Public Safety and Corrections from an offender who damages or destroys property, steals property that is not recovered or is damaged, causes or attempts to cause injury to himself, civilians, other offenders, or department personnel, or who has a pattern of falsely alleging injury or illness with the result that medical expenses are incurred.

(2) The amount of restitution shall be the actual costs, or any portion thereof, of repairing or replacing the property or of the medical expenses incurred for treatment of the offender or the injured party and the amount of wages the injured party lost as a result of the injury caused by the offender.

B. (1) Restitution may be obtained by corrections services from an offender for expenses incurred by the department or any other law enforcement agency in any escape or attempt to escape from the legal custody of a law enforcement officer, the Department of Public Safety and Corrections, or from any place the offender is legally confined.

(2) The amount of restitution shall be the actual costs incurred, including but not limited to property damage, staff transportation and lodging, salaries for the duration of the chase, and costs of return of the inmate.

(3) The provisions of this Subsection shall be applicable to all penal or correctional facilities, community rehabilitation centers, transitional work programs, hospitals, clinics, and any and all programs where offenders are legally assigned.

C. (1) Restitution may be obtained by corrections services from an offender for the cost of drug testing when the results of the test are positive.

(2) The amount of restitution shall be for the actual cost of the drug testing.

D. The determination of restitution by the department shall be by disciplinary proceeding in accordance with the rules and regulations of the department. The department may promulgate and adopt, in accordance with the Administrative Procedure Act, specific rules and regulations governing the determination of restitution. The department shall not obtain restitution from an offender who appeals the findings of a determination proceeding until after the exhaustion of his remedies. The department shall render a report every calendar year to the division of administration detailing the amount withdrawn from each drawing or savings account, the purpose for which each withdrawal was made and the recipient, if any, of any funds so withdrawn for the payment of any expenses, other than to the department.

E. The amount of restitution may be obtained from an offender by freezing assets in his drawing and savings account and prohibiting withdrawals therefrom until the restitution is paid, whether from these accounts or from any other source by any other appropriate means. The accounts may be frozen regardless of the source of the assets contained therein and specifically including any assets of a juvenile sent to him by his parent or guardian and placed in his accounts. This Subsection shall not prohibit the withdrawal of funds for the purpose of payments under the Crime Victims Reparations Act, court costs as authorized by law, and other withdrawals specifically authorized by the warden or by the superintendent if the warden is unavailable, in that order.

F. The restitution collected from an offender under this Section shall be used to defray the expenses of his property damage or destruction, including repairing or replacing stolen property either not recovered or damaged, his medical expenses, his escape or attempted escape, or his drug testing.

G. Any offender who is transferred to another facility within or discharged from the department shall remain liable for any restitution authorized under this Section.

H. “Offender” means an adult or juvenile offender committed to the Department of Public Safety and Corrections at the time the property damage or destruction was sustained, or the medical expenses or escape costs were incurred.

I. This Section shall not be construed to prohibit or limit the imposition of any other disciplinary measures upon an offender as a result of his actions. (Acts 1986, No. 343, § 1; Acts 1987, No. 159, § 1; Acts 1993, No. 103, § 1; Acts 1993, No. 685, § 1; Acts 1994, 3rd Ex. Sess., No. 87, § 1; Acts 1995, No. 793, § 1; Acts 2012, No. 117, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 117 substituted “legal custody of a law enforcement officer, the Department of Public Safety and Corrections, or from any place the offender is legally confined” for “custody of any facility of the department” in (B)(1); and added (B)(3).

CROSS REFERENCES

Louisiana Law. — Compensation account, see La. R.S. 15:874.
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CRIMINAL LAW & PROCEDURE

• Double Jeopardy

•• Double Jeopardy Protection

••• Multiple Punishments. — Requiring an inmate to pay restitution for expenses incurred as a result of his escape as a civil penalty was proper under La. Rev. Stat. Ann. § 15:875 and did not violate the Double Jeopardy Clause, La. Const. art. I, § 15, even if a criminal charge of escape was brought against the inmate. State v. Duncan, 738 So. 2d 706, 1999 La. App. LEXIS 2132 (June 25, 1999).

PART 4-A. ADDITIONAL INSTITUTIONS.

§ 891. Location of prison facilities.

A. No state prison (other than the Louisiana State Penitentiary at Angola), lockup, camp, quarter boat, or other state owned and operated correctional facility for the purpose of housing any prisoners or inmates shall be purchased, constructed, located, established, enlarged, or changed in character by the type or classification of prisoners or inmates housed therein within two miles of any residential area until the procedures required by Subsection B hereof have been complied with. An area shall be considered a residential area if it has been zoned or designated as such by the appropriate local governing authority or if within an area of one-quarter square mile or larger there is a population density of two thousand or more persons per square mile.

B. Prior to locating any prison facility in a residential area, the Department of Corrections shall:

(1) Notify the parish governing authority of the parish wherein the proposed site is located and, if the site is located within a municipality, the governing authority of the municipality. The notice shall specify the precise location of the proposed site, the exact type of criminals to be incarcerated at the facility, the general degree of security and the type of construction planned, and the date, time, and location of the public hearing required by Paragraph 3 below, which shall be held not less than thirty days after receipt of the notice by the appropriate governing authorities.

(2) Publish the notice required by Paragraph 1 hereof in the official parish journal at least once a week for the two consecutive weeks preceding the hearing.

(3) Hold a public hearing in the parish where the proposed site is located and, if the site is located within any municipality, hold a hearing within the municipality, at which any interested person or public official may appear.

(4) Consider the information received as a result of the public hearing for a period of not less than thirty days after the hearing before rendering a final decision on the location of the facility.

(5) Upon rendering its final decision, promptly notify the governing authorities specified in Paragraph 1 of the decision.

C. The provisions of this Section shall not apply when the location of a prison facility in the parish has been approved by referendum. (Added by Acts 1978, No. 696, § 1, eff. July 14, 1978.)

CROSS REFERENCES

Louisiana Law. — Powers, see La. R.S. 39:1786.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Applying for federal funds or housing state and federal prisoners is not proscribed by law; therefore, these activities are allowed., Opinion No. 98-247, La. Atty. Gen. Op. No. 1998-247; 1998 La. AG LEXIS 429.

§ 892. Women’s correctional facility.

The Louisiana Department of Corrections is hereby authorized to create and establish and to operate and maintain a women’s correctional facility in the vicinity of St. Gabriel for women convicted of felonies and sentenced to imprisonment in this state. This facility shall be known as “Louisiana Correctional Institute for Women”. (Added by Acts 1968, No. 246, § 1. Amended by Acts 1970, No. 367, § 1.)

§ 893. Adult correctional institutions.

A. The Department of Public Safety and Corrections, with the approval of the Board of Corrections1 and the governor, is hereby authorized to create, establish, operate, and maintain such adult correctional institutions as may be needed to fulfill the department’s obligations, provided necessary funds have been appropriated by the Louisiana Legislature.

B. The Department of Public Safety and Corrections may house inmates in tent or tent-like structures unless prohibited by federal law or a specific court order. (Added by Acts 1968, No. 246, § 1; Amended by Acts 1975, No. 572, § 1; Acts 1997, No. 1272, § 1.)



Footnote:

1 Bd. of Corrections repealed by Acts 1981, No. 873.



§ 893.1. Inmates who may not be assigned to J. Levy Dabadie Correctional Center.

The Department of Public Safety and Corrections, corrections services, shall not assign any inmate included in the categories listed below to serve any portion of his term at the correctional institution at J. Levy Dabadie Correctional Center:

(1) Inmates who have been convicted of first or second degree murder, aggravated rape, aggravated kidnapping, armed robbery, aggravated arson, or a sex offense as defined in R.S. 15:541.

(2) Inmates who have a balance of time extending beyond fifteen years to the earliest release date.

(3) Inmates sentenced pursuant to R.S. 15:529.1 et seq. if the instant offense is a third felony conviction or greater.

(4) Inmates who do not qualify for minimum custody status (trustee).

(5) Inmates with records, either arrest or institutional records, which reveal compulsive or habitual use of violence against the person.

(6) Inmates whose presence in the community is likely to evoke adverse public reaction.

(7) Persons who are currently under or who have demonstrated a need for extensive or intensive medical treatment. At the time treatment has been completed and such termination of services has been documented by competent medical staff, persons may be considered as eligible for transfer.

(8) Persons who have escaped or who have abetted an escape or have attempted to escape within a period of the last seven years.

(9) Persons who have demonstrated an overt-aggressive pattern of homosexual behavior to the extent that it would disrupt the smooth daily operation of the institution.

(10) Inmates whose institutional records reflect habitual and compulsive violent behavior, consistent signs of bad work habits, lack of cooperation or good faith, or other undesirable behavior. (Added by Acts 1977, No. 700, § 1; Amended by Acts 1993, No. 133, § 1; Acts 1995, No. 320, § 1, eff. June 16, 1995; Acts 1995, No. 914, § 1, eff. June 28, 1995; Acts 2001, No. 1206, § 1, eff. Aug. 15, 2001; Acts 2003, No. 635, § 1, eff. Aug. 15, 2003; Acts 2007, No. 137, § 1, eff. Aug. 15, 2007; Acts 2009, No. 266, § 1, eff. Aug. 15, 2009; Acts 2010, No. 560, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 560 added “aggravated arson, or a sex offense as defined in R.S. 15:541” in (1) and made a related change.

2009 Amendments. — The 2009 amendment by No. 266 rewrote (1).

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “R.S. 15:541” for “R.S. 15:541(14.1)” in (1).

2007 Amendments. — Acts 2007, No. 137, § 1, effective August 15, 2007, substituted “J. Levy Dabadie Correctional Center” for “Work Training Facility North” in the section heading and in the introductory paragraph; and substituted “fifteen years” for “seven years” in (2).

Quoted Statutory Material. — Acts 2009, No. 266, § 3, provides that “If any provision or item of an act, or the application thereof, is held invalid, such invalidity shall not affect other provisions, items, or applications of the act which can be given effect without the invalid provision, item, or application.”
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CRIMINAL LAW & PROCEDURE

• Sentencing

•• Guidelines

••• Adjustments & Enhancements

•••• General Overview. — Trial court’s sentencing condition that defendant was not to be confined at Jackson Barracks or Camp Beauregard did not incorrectly designate the place of incarceration but merely indicated that the restrictions in La. Rev. Stat. Ann. § 15:893.1(A) were applicable to disqualify defendant for commitment in such facilities. State v. Collatt, 477 So. 2d 177, 1985 La. App. LEXIS 10025 (Oct. 10, 1985), vacated in part by, writ of certiorari dismissed in part by 497 So. 2d 1001, 1986 La. LEXIS 7826 (La. 1986).

ADMINISTRATIVE LAW & DECISIONS

Administrative Code. — Adult and Juvenile Services > Juvenile Offender Custody, Classification and Assignment. LAC 22::I.308.

§ 894. Diagnostic and treatment center.

The State Department of Institutions is hereby authorized to create and establish and to operate and maintain a diagnostic and treatment center, which may consist of one or more branches and which shall undertake medical, educational, psychiatric and social studies of persons committed to facilities under the jurisdiction of the State Department of Institutions. The department also may provide for the training of psychiatrists, neurologists, special educators, psychologists, nurses, technicians, social workers, occupational therapists, physicians and other professional trainees whose services shall be utilized in the operation of said center. (Added by Acts 1968, No. 246, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Court of city with population under 10,000 has civil jurisdiction when object is $1,500 or less, criminal jurisdiction where offense charged is not punishable by hard labor, and jurisdiction over criminal negligence of family cases when acting as a juvenile court., OPINION No. 78-1397, La. Atty. Gen. Op. No. 1978-1397; 1978 La. AG LEXIS 183.

Court of city with population under 10,000 has civil jurisdiction when object is $1,500 or less, criminal jurisdiction where offense charged is not punishable by hard labor, and jurisdiction over criminal negligence of family cases when acting as a juvenile court., OPINION No. 78-1398, La. Atty. Gen. Op. No. 1978-1398; 1978 La. AG LEXIS 184.

Where executive branch has defaulted in providing probation supervision services for misdemeanants. City Court has inherent power to secure by private means the necessary probation services for the exercise of its jurisdiction which are not available through public means., OPINION No. 90-463, La. Atty. Gen. Op. No. 1990-463; 1990 La. AG LEXIS 485.

§ 895. Geriatric correctional facilities; establishment as a pilot project; report.

A. In order to find ways to limit potentially high costs, to reduce the pressure on available high level security prison facilities, and to increase the efficiency and effectiveness of the correctional process relative to older prisoners, the state, through the Department of Public Safety and Corrections, shall undertake a planning process for the proper management of an increasingly older prison population.

B. At a minimum, the planning process required in this Section, shall include:

(1) A review of the status of the existing long-term adult prison population with regard to:

(a) Age.

(b) Health.

(c) Projected health care needs.

(d) Level of risk for violence or escape.

(2) A review of the mechanisms used to manage the incarceration of and health care needs of the geriatric long-term prisoner.

(3) A review of the alternatives to maintaining geriatric long-term prisoners in traditional prison settings.

(4) The conduct of a pilot project using an alternative prison setting, which pilot shall include the use of any state-owned facility available to house geriatric prisoners who present a low risk of violence or escape with a concomitant reduction in the level of security and an increase in the level of preventive health care.

(5) A summary and comparison of the anticipatable costs, short and long-term, of continuing traditional prison maintenance of the long-term geriatric prisoner versus the alternate presented by the pilot project required in Paragraph (4) of this Subsection.

(6) Report of the information generated as required in this Subsection to the Joint Legislative Committee on the Budget along with the department’s recommendations regarding action. The first report required by this Paragraph shall be submitted no later than one year after the establishment of the pilot project. Revisions or further reporting may occur thereafter as the department deems necessary. (Acts 1990, No. 407, § 1.)


PART 4-B. JUVENILE INSTITUTIONS.

§ 901. Juvenile reception and diagnostic center; establishment, commitment of juveniles, substance abuse inpatient program, order, report, fact of commitment.

A. The Department of Public Safety and Corrections may establish, operate, and maintain juvenile reception and diagnostic centers located on the premises of the Louisiana Training Institute in East Baton Rouge Parish and at other locations designated to meet the regional diagnostic needs of adjudicated youth.

B. The order of commitment shall be furnished to the department at or prior to the transfer of the child and shall include that the child has been adjudicated delinquent. The court shall also furnish at that time the information required by Article 903 of the Children’s Code and, in addition, shall specify whether the child was represented by counsel, the counsel’s name and address, or that the child waived the right to counsel, and the age of the child at the time of the offense. The court shall also specify, in years and months, the maximum period of confinement. The court at the time of transfer shall transmit all relevant reports in its possession concerning the child, including reports reflecting his social background, mode of living, family status, school records, behavior tendencies, psychological and psychiatric assessments, or any one or combination of the foregoing.

C. The order of commitment may require the department to take physical custody of a child adjudicated a delinquent, committed to its custody pursuant to Article 897(D) or 899(D) of the Children’s Code, and recommended by the court or the department for assignment to a secure program or facility, within fourteen days from the date of the court’s signing of the judgment of disposition when the child is in or is going to be placed in the physical custody of a parish juvenile facility. If a court modifies a judgment of disposition, in accordance with Chapter 17 of Title VIII of the Children’s Code, and gives the department custody of the adjudicated delinquent, the provisions of this Section and Article 903 of the Children’s Code apply.

D. (1) Upon commitment to the Department of Public Safety and Corrections, the department shall have sole custody of the child and, except as provided for in Children’s Code Article 897.1, shall determine the child’s placement, care, and treatment, and the expenditures to be made therefor, through appropriate examinations, tests, or evaluations conducted under the supervision of the department. The department shall comply with Chapter 2 of Title VII-A and Chapter 17 of Title VIII of the Children’s Code for any modification of the original disposition when the adjudicated juvenile has been placed in the custody of the department. The department shall not modify any disposition under Children’s Code Article 897.1.

(2) Any child identified in the evaluation process as a substance abuser shall be counseled regarding the availability of the juvenile substance abuse inpatient facility provided for in R.S. 15:901.1 and its appropriateness for the particular child.

E. A court exercising juvenile court jurisdiction may, after exhausting all other state and local diagnostic, testing, and evaluation resources, temporarily assign a child to the Department of Public Safety and Corrections with recommendations for diagnostic testing and evaluation services in accordance with Articles 888 and 890 of the Children’s Code. The court assigning a child to the department shall provide written findings indicating the need for such services. The department shall provide such services to the extent resources are available. Assignments to the department for such services shall not exceed thirty calendar days.

F. The Department of Public Safety and Corrections shall have an individualized plan for each child committed to the department except for a child committed to the department following adjudication for contempt. The plan shall be developed after consultation with the child and the family, if feasible. A copy may be forwarded to the court.

G. (1) Community placement services shall have authority and responsibilities for children adjudicated delinquent or in need of supervision, including but not limited to the following:

(a) To assess or arrange for the assessment of the needs of each child.

(b) To provide or arrange for the provision of comprehensive diagnosis and evaluation services as the needs of each child warrant.

(c) To develop comprehensive service plans for each child.

(d) With respect to children committed to the custody of the Department of Public Safety and Corrections pursuant to the provisions of Articles 672, 792.53, 897, 899, and 1509 of the Children’s Code, the secretary of the department shall develop rules and regulations to govern the assignment of such children to specific facilities and institutions operated by the department directly or through contractual arrangements.

(e) To place children in the setting most appropriate to their needs, including any nonresidential, community-based residential, and institutional programs operated by the Department of Public Safety and Corrections, as well as programs operated by other public or private agencies with which the department enters into contractual or purchase of services arrangements.

(f) To periodically monitor and review the progress of each child, and modify the child’s service plan as warranted, through a multidisciplinary panel.

(2) The following rules shall be followed with regard to client placement functions:

(a) No program or unit shall be required to provide services to a client if the provision of such services would place the program in violation of any state or federal statute or court order.

(b) The secretary of the department may overrule a decision of the client placement unit upon appeal by any program or unit on grounds that such placement would be inconsistent with the child’s needs. For all cases which are appealed to the secretary, a notation shall be made in the child’s file indicating the grounds for such appeal, the decision made by the secretary, and the secretary’s reasons for upholding or failing to uphold the original placement decision.

(c) No public or private agency operating under contractual or purchase of service arrangements with the department shall be required to provide services to a child if the provision of such services is contradictory to the terms of the contractual or purchase of service arrangement or is in conflict with the policies of the agency or the decisions of its governing authority. (Added by Acts 1970, No. 353, § 1; Amended by Acts 1976, No. 443, § 1; Acts 1980, No. 740, § 1; Acts 1981, No. 126, § 1; Acts 1984, No. 99, § 1; Acts 1984, No. 567, § 6, eff. Jan. 1, 1985; Acts 1986, No. 328, § 1; Acts 1987, No. 57, § 1; Acts 1989, No. 4, § 1, eff. June 1, 1989; Acts 1991, No. 467, § 2; Acts 1992, No. 200, § 2; Acts 1992, No. 699, § 1; Acts 1993, No. 430, § 1; Acts 1993, No. 873, § 1; Acts 1995, No. 795, § 1; Acts 1997, No. 615, § 2, eff. July 3, 1997.)

CROSS REFERENCES

Louisiana Law. — Judicial review of administrative acts; exception, see La. R.S. 15:1177.

Judgment of disposition, see La. Ch.C. Art. 903.
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CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Where a juvenile court set specific educational goals for a 16-year old child, adjudicated a delinquent, to spend more time working on his math for his GED and ordered the State to provide the necessary services, the action was a violation of the juvenile court’s authority; under La. Rev. Stat. Ann. § 15:901E, the juvenile court could make recommendations to the State; however, the juvenile court could not arbitrarily make specific decisions on services for the child. State ex rel. V.N., 712 So. 2d 954, 1998 La. App. LEXIS 831 (Apr. 15, 1998).

Although La. Rev. Stat. Ann. § 15:901(C) contained language to the effect that the order of commitment could not state that the child was delinquent or dependent (neglected), that provision related solely to the commitment of a youth to an institution; it did not eliminate the requirement for an adjudication of either delinquency or neglect because it was the finding of an act of delinquency or a state of neglect which vested the juvenile court with the jurisdiction over the juvenile. State v. Brecheen, 256 So. 2d 793, 1971 La. App. LEXIS 5355 (Dec. 20, 1971).

•• Sentencing

••• Confinement Practices. — Juvenile court exceeded its authority when it ordered the Louisiana Department of Public Safety and Corrections (DOC) to provide a specific treatment, namely art therapy, to a child in custody of the DOC, which had the sole authority under La. Rev. Stat. Ann. § 15:901D(1) and La. Child. Code Ann. art. 908A to make such decisions. State ex rel. L.A.H., 836 So. 2d 447, 2002 La. App. LEXIS 3969 (Dec. 20, 2002).

Under La. Child. Code art. 908(B), only the department of corrections, not the trial court, had the authority to order a particular type of treatment or placement for a juvenile in its custody; the statute gave full custody and treatment of the juvenile to the department of corrections. State ex rel. K.D., 730 So. 2d 1077, 1999 La. App. LEXIS 1094 (Apr. 1, 1999).

Judge of juvenile court committed a legally adjudicated delinquent to a private institution under former La. Rev. Stat. Ann. § 15:912 (now La. Rev. Stat. Ann. § 15:901 et seq.), which, in the judgment of the court, was suitable for the care of the child. State v. Cronin, 220 LA. 233, 56 So. 2d 242, 1951 La. LEXIS 986 (Dec. 10, 1951).

FAMILY LAW

• Delinquency & Dependency

•• Delinquency Proceedings. — Under La. Child. Code art. 909, the court exceeded its authority to modify the general conditions of its disposition to the extent that it ordered specific training in the form of “one hour of tutoring per day extra, in addition to the regular program;” the Juvenile Court only had authority to modify the general conditions of the disposition to promote the juvenile’s overall welfare while in the Department’s custody by requiring the juvenile’s ability to be able to read at a certain level before his release, and/or to find that the individualized plan by the Department as presented was inadequate. State ex rel. R.F., 733 So. 2d 84, 1999 La. App. LEXIS 620 (Mar. 16, 1999).

• Family Protection & Welfare

•• Children

••• General Overview. — Department of Public Safety and Corrections, Office of Youth Development, was improperly ordered by a Juvenile Court to provide transportation for the siblings and mother of a juvenile for visitation and to arrange group therapy and parenting classes for the mother under La. Child. Code Ann. arts. 672, 776, 779, 906, and 908 and La. Rev. Stat. Ann. § 15:901D(1) because the juvenile court had no statutory authority for such orders. State ex rel. J.H., 706 So. 2d 561, 1998 La. App. LEXIS 21 (Jan. 14, 1998).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 15:901, OPINION No. 85-824, La. Atty. Gen. Op. No. 1985-824; 1985 La. AG LEXIS 235.

§ 901.1. Juvenile substance abuse programs; locations.

A. The Department of Public Safety and Corrections shall establish, operate, and maintain a juvenile substance abuse program on the premises of the Louisiana Training Institute in East Baton Rouge Parish, or at any other appropriate juvenile institution under the direction of the department, which shall be made available to all juveniles assigned to the institution.

B. The program shall be maintained as a specialized treatment service provided as a supplemental service to the regular rehabilitative counseling program being provided at the institution. The department shall assign appropriate staff with training and experience in the field of substance abuse counseling to design and implement this treatment service. (Added by Acts 1981, No. 126, § 2; Acts 1986, No. 737, § 1.)

CROSS REFERENCES

Louisiana Law. — Juvenile reception and diagnostic center; establishment, commitment of juveniles, substance abuse inpatient program, order, report, fact of commitment, see La. R.S. 15:901.

§ 902. Juvenile institutions.

The Department of Public Safety and Corrections shall establish, operate, and maintain the Louisiana Training Institute for juveniles at locations situated to meet the regional needs of the state. (Added by Acts 1970, No. 353, § 1; Amended by Acts 1989, No. 4, § 1, eff. June 1, 1989; Acts 1991, No. 467, § 2.)
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CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Where two defendants argued that, once a juvenile court obtained jurisdiction over them by virtue of an adjudication of delinquency, the juvenile court retained jurisdiction as to all their criminal conduct until they reached the age of 21, their reliance on former La. Rev. Stat. Ann. §§ 13:1569 and 13:1570 (now La. child. Code Ann. arts. 116 and 305), was misplaced, because their crime of simple escape from the Louisiana Training Institute was committed after they reached the age of 17 and they were legally confined in the Institute within the meaning of La. Rev. Stat. Ann. § 14:110. State v. Emerson, 345 So. 2d 1148, 1977 La. LEXIS 5643 (Apr. 11, 1977).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Act 1225 of the 2003 Regular Session and Section 7(A)&(B) therein provides that the savings attributed to the reduction of services and employees due to closure of the Swanson Correctional Center for Youth-Madison Parish Unit (SCCY-MPU) facility in Tallulah, Louisiana, must be calculated by deducting the cost of services and employees at the alternative correctional facility currently in operation from the cost of services and employees at the facility when previously used as a juvenile detention facility. This calculation must be made prior to a determination of what, if any, savings are subject to the disbursement requirements of Section 7(B)(1)&(2). Opinion No. 04-0326. 2004 La. AG LEXIS 373.

§ 902.1. Transfer of adjudicated juvenile delinquents.

Notwithstanding Title VIII of the Louisiana Children’s Code or any other provision of law, the secretary of the department may promulgate rules and regulations to authorize the transfer of adjudicated juvenile delinquents to adult correctional facilities when the delinquents have attained the age of seventeen years, the age of full criminal responsibility. (Acts 1997, No. 1063, § 1, eff. July 14, 1997.)
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CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Sentencing

••• Confinement Practices. — La. Rev. Stat. Ann. § 15:902.1, which permitted the transfer of juvenile delinquents to adult facilities at age 17, unconstitutionally denied the juveniles due process by sentencing the juveniles to hard labor without a trial by jury. In re C.B., 708 So. 2d 391, 1998 La. LEXIS 249 (Mar. 11, 1998).

ADMINISTRATIVE LAW & DECISIONS

Administrative Code. — Adult and Juvenile Services > Juvenile Transfer to Adult Facility. LAC 22::I.335.

§ 902.2. Closure of Swanson Correctional Center for Youth-Madison Parish Unit as a facility for juveniles.

A. (1) By December 31, 2004, the Swanson Correctional Center for Youth-Madison Parish Unit at Tallulah, Louisiana shall no longer be used as a juvenile facility.

(2) Notwithstanding any provision of Paragraph (A)(1) of this Subsection, the governor by executive order and upon a declaration that there is a public safety emergency which necessitates the use of Swanson Correctional Center for Youth-Madison Parish Unit as a juvenile facility may extend the closure date by a period not to exceed five months from the date of issuance of the declaration of emergency. Under no circumstances shall Swanson Correctional Center for Youth-Madison Parish Unit be used as a juvenile facility after May 31, 2005.

(3) No provision of this Subsection shall prohibit the department from closing Swanson Correctional Center for Youth-Madison Parish Unit at any time prior to December 31, 2004, should the protection and public safety of society permit.

B. (1) The Department of Public Safety and Corrections shall develop a comprehensive plan for the transitioning of these youth based upon the health, safety, and best interests of each child and the protection and public safety of society. The comprehensive plan:

(a) Shall include a specific plan for provision of aftercare services to meet the needs of juveniles for whom release to the community is recommended and to provide for safety to the community.

(b) Shall include a specific date after which youths adjudicated delinquent and committed to the department shall no longer be assigned or reassigned to Swanson Correctional Center for Youth-Madison Parish Unit.

(c) Shall include a recommendation by which monies used to fund the operation of Swanson Correctional Center for Youth-Madison Parish Unit can be used for the creation and maintenance of a continuum of community-based treatment and supervision programs for youth within the Louisiana juvenile justice system.

(d) May include recommendations for an alternative use of the facility and property of the former Swanson Correctional Center for Youth-Madison Parish Unit.

(2) The secretary of the department shall submit the plan on or before August 1, 2003, to the governor, to the Joint Legislative Committee on the Budget, and to the Juvenile Justice Reform Act Implementation Commission created by R.S. 46:2751 et seq.

(3) Beginning on August 1, 2003, and every month thereafter until such time as Swanson Correctional Center for Youth-Madison Parish Unit is discontinued as a juvenile facility, the department shall submit to the Juvenile Justice Reform Act Implementation Commission a status report detailing:

(a) The total number of youths in the facility.

(b) The number of youths transitioned out of the facility and the facility to which the child was transferred.

(c) The number of youths, if any, placed in the facility, and the reason for this placement as opposed to placement in another juvenile facility, subject to applicable confidentiality requirements.

(d) Other information requested by the commission.

C. The Juvenile Justice Reform Act Implementation Commission shall make recommendations to the governor and legislature, including the Joint Legislative Committee on the Budget, prior to the 2004 Regular Session of the Legislature, regarding suggested executive action or required legislation and funding for juvenile justice services, facilities, and personnel. (Acts 2003, No. 1225, § 2.)

Editor’s Notes. — See Acts 2004, No. 721, § 2 regarding the state’s alternative use of the Swanson Correctional Center for Youth-Madison Parish Unit at Tallulah, Louisiana as a correctional facility or as a learning center.

See Acts 2005, No. 461, § 1, relating to the effective date of Act No. 1225 of the 2003 Regular Session of the legislature, and adding certain ownership and possession requirements relating to the real property and all the improvements thereon located on the property formerly known as Swanson Correctional Center for Youth-Madison Parish Unit facility at Tallulah, Louisiana.

CROSS REFERENCES

Louisiana Law. — Juvenile placement review process, see La. R.S. 15:902.3.

Powers and duties, see La. R.S. 46:2755.

§ 902.3. Juvenile placement review process.

A. The legislature hereby finds that in order to improve our juvenile justice system it is necessary that every juvenile in the custody of the Department of Public Safety and Corrections be reviewed periodically in order to determine whether the juvenile is placed in the least restrictive placement most appropriate to their needs and consistent with the circumstances of the case and the protection of the best interests of society and the safety of the public within the state. In order to facilitate the transition of the Swanson Correctional Center for Youth-Madison Parish Unit and Jetson Center for Youth-East Baton Rouge Parish Unit to alternate adult offender utilization as provided in R.S. 15:902.2, and facilitate the conversion of Jetson Center for Youth-East Baton Rouge Parish Unit to a regional treatment facility, the provisions of this Section shall be applicable.

B. The placement review shall be conducted by the department through such multi-disciplinary review panel as the secretary of the department shall designate. This placement review shall include an assessment of the needs and progress of the individual juvenile, the risk of danger to society, and the community resources needed to serve the best interest of the child and society and a recommendation for placement and services.

C. The secretary of the department shall establish and promulgate rules, regulations, and procedures to govern the placement review process. Such rules shall include provisions for the department to notify appropriate law enforcement communities and any registered crime victim of the placement review recommendation at the time the recommendation is provided to the judge.

D. When the assessment results in a determination that the juvenile be transferred to a less restrictive setting, including but not limited to release pursuant to R.S. 15:906 or transfer pursuant to R.S. 15:907, the department shall develop recommendations for placement, care, and treatment in accordance with the assessment.

E. If the recommendation includes placement in a less restrictive setting, the department shall file a motion with the court and serve a copy of the motion on the district attorney in accordance with Children’s Code Article 911. The motion shall include all of the following:

(1) The recommendation of the department.

(2) All relevant documentation supporting the recommendation including but not limited to the needs and risk assessments.

(3) An aftercare plan developed by the department when the recommendation is for release pursuant to R.S. 15:906.

F. The recommendations shall be implemented by the department unless the court, within fourteen legal days of receipt of the motion and accompanying documentation does any one of the following:

(1) Rejects the recommendations and denies the motion.

(2) Notifies the department in writing that there is no objection and the recommendations have been accepted as orders of the court.

(3) Schedules a hearing and issues an order rejecting or modifying the recommendations of the department.

G. Juveniles adjudicated delinquent and given a disposition under the provisions of Children’s Code Article 897.1 shall not be eligible for consideration under the provisions of this Section. (Acts 2003, No. 1225, § 2, eff. Aug. 15, 2003; Acts 2008, No. 565, § 1, eff. Aug. 15, 2008; Acts 2009, No. 253, § 1, eff. Aug. 15, 2009.)

Editor’s Notes. — See Acts 2005, No. 461, § 1, relating to the effective date of Act No. 1225 of the 2003 Regular Session of the legislature, and adding certain ownership and possession requirements relating to the real property and all the improvements thereon located on the property formerly known as Swanson Correctional Center for Youth-Madison Parish Unit facility at Tallulah, Louisiana.

2009 Amendments. — The 2009 amendment by No. 253 added “and facilitate the conversion of Jetson Center for Youth-East Baton Rouge Parish Unit to a regional treatment facility” to the end of (A) and made a related change.

2008 Amendments. — Acts 2008, No. 565, § 1, effective August 15, 2008, inserted “and Jetson Center for Youth-East Baton Rouge Parish Unit” in (A).

§ 902.4. Conversion of Jetson Center for Youth-East Baton Rouge Parish Unit to a regional treatment facility for juveniles.

A. (1) By June 30, 2009, the Jetson Center for Youth-East Baton Rouge Parish Unit shall be converted to a regional treatment facility and renamed the Louis Jetson Center for Youth. The buildings of the Louis Jetson Center for Youth will be located together in a small area on the existing Jetson property. The facility shall have a design capacity aligned with national best practices. The design shall limit the dormitory capacity to twelve youths, and implement a therapeutic setting. The regional facility shall house not more than ninety-nine youths.

(2) Notwithstanding any provision of Paragraph (A)(1) of this Subsection, the governor by executive order and upon a declaration that there is a public safety emergency which necessitates the use of Jetson Center for Youth-East Baton Rouge Parish Unit as a juvenile facility may extend the conversion date by a period not to exceed five months from the date of issuance of the declaration of emergency.

(3) No provision of this Subsection shall prohibit the department from converting Jetson Center for Youth-East Baton Rouge Parish Unit to the Louis Jetson Center for Youth at any time prior to June 30, 2009, should the protection and public safety of society permit.

B. (1) The Department of Public Safety and Corrections, office of juvenile justice shall develop a comprehensive plan for transitioning of these youth and conversion of the facility based upon the health, safety, and best interest of each child and the protection and public safety of society. The comprehensive plan shall include strategies and activities to incorporate the following:

(a) Use of standardized and validated assessment of youth risk need factors.

(b) Use of treatment interventions that target known predictors of crime and recidivism to prepare youth offenders for success in the community.

(c) Use of evidence-based programs.

(d) Staff development.

(e) Family involvement.

(f) Continuous quality improvement and evaluation of programs.

(g) Staff-to-youth ratio in secure facilities with plans to achieve a staffing structure consistent with positive behavior treatment models.

(h) Statistics of percentage of youth involved in fights in secure facilities with improvement plans.

(i) A time line that highlights the benchmarks to successful implementation of the plan. The plan shall be submitted to the Juvenile Justice Implementation Commission no later than December 30, 2009. Thereafter, a progress report on the plan shall be submitted on an annual basis to the Juvenile Justice Implementation Commission.

(j) A recommendation for implementation and funding for three regional youth centers with populations not to exceed ninety-nine youths and dormitory units not to exceed twelve youths. Each center shall execute effective educational and therapeutic practices.

(k) In conjunction with the Juvenile Justice Reform Act Implementation Commission, develop a comprehensive needs assessment plan for determining the quantity and location of additional community-based treatment and supervision programs for youth within the Louisiana juvenile justice system.

(l) Recommendations for the development of operating procedures to ensure that the violence and other documented problems that occurred at the Jetson Center for Youth-East Baton Rouge Parish Unit are not replicated at Louis Jetson Center for Youth or other facilities where the youth are transferred.

(2) The secretary of the department shall submit the plan on or before November 20, 2009, to the governor, to the Joint Legislative Committee on the Budget, and to the Juvenile Justice Reform Act Implementation Commission created by R.S. 46:2751 et seq.

(3) Beginning on January 1, 2009, and every month thereafter until such time as Jetson Center for Youth-East Baton Rouge Parish Unit is converted to the Louis Jetson Center for Youth the office of juvenile justice shall submit to the Juvenile Justice Reform Act Implementation Commission a status report detailing the following items:

(a) The total number of youths in the facility.

(b) Other information requested by the commission.

C. The Juvenile Justice Reform Act Implementation Commission shall make recommendations to the governor and legislature, including the Joint Legislative Committee on the Budget, prior to the 2009 Regular Session of the Legislature, regarding suggested executive action or required legislation and funding for juvenile justice services, facilities, and personnel.

D. The Department of Public Safety and Corrections shall give a hiring preference to any employee who has been involuntarily dismissed as the result of the conversion of the Jetson Center for Youth-East Baton Rouge Unit to fill an opening in the workforce of the office of juvenile justice for which that employee is qualified. (Acts 2008, No. 565, § 1, eff. Aug. 15, 2008; Acts 2009, No. 253, § 1, eff. Aug. 15, 2009.)

LSLI 2009 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute deleted “for” preceding “youth offenders” in (B)(1)(b), as amended by Acts 2009, No. 253, § 1.

2009 Amendments. — The 2009 amendment by No. 253, in the section heading, substituted “Conversion” for “Closure” and substituted “to a regional treatment facility for juveniles” for “as a facility for juveniles”; rewrote (A)(1), which formerly read: “By June 30, 2009, the Jetson Center for Youth-East Baton Rouge Parish Unit shall no longer be used as a juvenile facility”; in (A)(2), substituted “conversion” for “closure” and deleted the former last sentence, which read: “Under no circumstances shall Jetson Center forYouth-East Baton Rouge Parish Unit be used as a juvenile facility after November 30, 2009”; in (A)(3), substituted “converting” for “closing” and added “to the Louis Jetson Center for Youth”; rewrote (B)(1); and substituted “conversion” for “closure” in (D).

CROSS REFERENCES

Louisiana Law. — Powers and duties, see La. R.S. 46:2755.

§ 903. Separate facilities for males and females.

The Department of Corrections is authorized to provide separate facilities for male and female juveniles committed to it. These separate facilities may be provided at whatever location or locations the Department of Corrections deems advisable. (Added by Acts 1970, No. 353, § 1.)

§ 904. Superintendent; powers and duties.

The secretary of public safety and corrections shall appoint a superintendent for each juvenile institution under the administration of the department and shall enumerate his powers and duties. (Added by Acts 1970, No. 353, § 1; Acts 1991, No. 467, § 2.)
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CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Where two defendants argued that, once a juvenile court obtained jurisdiction over them by virtue of an adjudication of delinquency, the juvenile court retained jurisdiction as to all their criminal conduct until they reached the age of 21, their reliance on former La. Rev. Stat. Ann. §§ 13:1569 and 13:1570 (now La. Child. Code Ann. arts. 116 and 305), was misplaced, because their crime of simple escape from the Louisiana Training Institute was committed after they reached the age of 17 and they were legally confined in the Institute within the meaning of La. Rev. Stat. Ann. § 14:110. State v. Emerson, 345 So. 2d 1148, 1977 La. LEXIS 5643 (Apr. 11, 1977).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — As recited by R.S. 40:2405, a peace officer in the state of Louisiana is required to complete a council approved certified training program and pass a council approved exam. R.S. 15:904 recites “Each sheriff shall be the keeper of the public jail of his parish.” In addition, each sheriff and his deputy shall be of an executive nature, subordinate to and completely under the control of the judicial power. Finally, misdemeanor probation officers who are appointed or confirmed by a court as a legal representative are a court officer. As officers of the court, they are required by law to perform all legal duties required or ordered by the court. Failure to perform these duties will subject court officers to contempt proceedings., OPINION No. 97-179, La. Atty. Gen. Op. No. 1997-179; 1997 La. AG LEXIS 256.

§ 905. Rules and regulations; education; training and discipline, work opportunities, vocational training, contracts and agreements.

A. The Department of Public Safety and Corrections, office of juvenile justice, shall have full control of all juvenile institutions, facilities, and programs under its administration and the affairs of such institutions, facilities, and programs and shall adopt all rules and regulations which it deems essential to the proper conduct of these institutions, facilities, and programs. All children in these juvenile institutions, facilities, and programs shall receive appropriate treatment, training, and education commensurate with their needs and abilities. The department may enter into contracts or cooperative agreements to fulfill its obligations to accomplish its goals in the most efficient manner possible.

B. The deputy secretary for youth services shall establish all rules and regulations for the placement, care, and treatment of a juvenile in the custody of the office of juvenile justice.

C. Notwithstanding any other provisions of law to the contrary, the deputy secretary for youth services shall have the sole authority to establish the programmatic standards for juveniles assigned to the custody of the office of juvenile justice.

D. Notwithstanding any other provisions of law to the contrary, the office of juvenile justice may enter into contracts or cooperative agreements in order to provide employment and vocational training for juveniles in the custody of the office of juvenile justice as part of the treatment plan for the juvenile. The deputy secretary for youth services shall establish all rules and regulations necessary for the operation of such programs consistent with the mission of the office of juvenile justice to protect public safety and to provide opportunities for the rehabilitation of juvenile offenders.

E. Juveniles may be compensated, in accordance with the youth development policy at rates fixed by the deputy secretary, for work performed, including facility maintenance, attendance at training programs, and any other attendance, participation, or work deemed appropriate by the deputy secretary. (Acts 1970, No. 353, § 1; Acts 1988, No. 609, § 1; Acts 2006, No. 152, § 1, eff. Aug. 15, 2006; Acts 2008, No. 565, § 1, eff. Aug. 15, 2008.)

2008 Amendments. — Acts 2008, No. 565, § 1, effective August 15, 2008, substituted “office of juvenile justice” for “office of youth development” throughout the section; and in (D), substituted “custody of the office of juvenile justice” for “office of youth development’s custody,” and substituted “of the office of juvenile justice” for “office of youth development’s mission.”

2006 Amendments. — Acts 2006, No. 152, § 1, effective August 15, 2006, substituted “the office of youth development” for “the department” and made like changes throughout the section; substituted “deputy secretary for youth services” for “secretary of the department” and made like changes throughout the section; inserted “office of youth development” in (A); and added (E).
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CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — La. Rev. Stat. Ann. § 15:905 does not authorize a juvenile court to order the Department of Public Safety and Corrections to provide one hour of counseling weekly to juvenile offender placed in the Department’s custody; where a juvenile court determined that a child was committed to the Department, the Department had the authority to determine where the child should be placed and the type of treatment, and the juvenile court could not order the Department to provide a particular type of treatment or placement. State ex rel. D.B., 739 So. 2d 918, 1999 La. App. LEXIS 2107 (June 25, 1999).

§ 906. Release from commitment.

A. (1) Except as provided for in Children’s Code Article 897.1, the Department of Public Safety and Corrections may recommend to the committing court the release of any juvenile committed to its care, who, in the opinion of the department, is ready to be returned to his own home, or to a substitute home. Such juvenile may be discharged by the court without supervision or may be placed under supervision until further orders of the court.

(2) Except as provided for in Subsection B of this Section, it is hereby declared to be the public policy of this state that commitment of a juvenile to the care of the department is not punitive nor in anywise to be construed as a penal sentence, but as a step in the total treatment process toward rehabilitation of the juvenile and that, therefore, the recommendations of the department should be given careful consideration by the court in determining what is to the best interest of the juvenile. If, after release from the care of the department, but while the juvenile is still under the supervision of the court, the court deems it advisable to return the juvenile to the care of the department, a recommitment order shall be furnished the department.

B. In cases governed by Children’s Code Article 897.1, it is hereby declared to be the public policy of this state that commitment of a juvenile to the custody of the Department of Public Safety and Corrections for confinement in secure placement without benefit of parole, probation, suspension of imposition or execution of sentence, or modification of sentence, is necessary and proper because for these very serious offenses the protection of society is the primary objective. (Added by Acts 1970, No. 353, § 1. Acts 1993, No. 430, § 1; Acts 2004, No. 484, § 2, eff. Aug. 15, 2004.)

2004 Amendments. — Acts 2004, No. 484, § 2, effective August 15, 2004, in (B), substituted “confinement in secure placement” for “placement in a secure facility,” and substituted “sentence, or modification of sentence” for “sentence, modification, or furlough.”

CROSS REFERENCES

Louisiana Law. — Juvenile placement review process, see La. R.S. 15:902.3.
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CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — La. Rev. Stat. Ann. § 15:906(A) does not authorize a juvenile court to order the Department of Public Safety and Corrections to provide one hour of counseling weekly to juvenile offender placed in the Department’s custody; where a juvenile court determined that a child was committed to the Department, the Department had the authority to determine where the child should be placed and the type of treatment, and the juvenile court could not order the Department to provide a particular type of treatment or placement. State ex rel. D.B., 739 So. 2d 918, 1999 La. App. LEXIS 2107 (June 25, 1999).

•• Sentencing

••• Confinement Practices. — Requirement in both La. Child. Code Ann. art. 897.1(A) and (B) that a trial court impose the term of commitment for armed robbery upon a juvenile without benefit of parole, probation, suspension of imposition or execution of sentence, modification, or furlough, as amplified by La. Rev. Stat. Ann. § 15:906(B), demonstrates an intention to impose serious consequences for serious crimes. State ex rel. D.L., 715 So. 2d 623, 1998 La. App. LEXIS 1646 (June 24, 1998).

Defendant’s short form information charging him with simple escape, arising from his unauthorized departure from the institute where he was committed as a juvenile, was properly quashed because defendant’s commitment did not constitute imprisonment pursuant to former La. Rev. Stat. Ann. § 13:1580 (now La. Child Code Ann. art. 672) and La. Rev. Stat. Ann § 15:906; therefore, he did not escape from a place of official detention as charged. State v. Williams, 301 So. 2d 327, 1974 La. LEXIS 4303 (Oct. 11, 1974).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — C.C. art. 1005; R.S. 15:906 R.S. 5108.1 et seq., OPINION No. 82-1081, La. Atty. Gen. Op. No. 1982-1081; 1982 La. AG LEXIS 59.

§ 907. Return of juveniles to committing court for transfer.

A. The Department of Corrections may recommend the return to the committing court, of any juvenile committed to the care of the Department of Corrections with recommendations for the transfer of the juvenile to such other agency or facility which may be available to best serve the needs of the juvenile.

B. Repealed by Acts 1978, No. 497, § 1. (Added by Acts 1970, No. 353, § 1.)

CROSS REFERENCES

Louisiana Law. — Diagnostic psychiatric center and facilities for delinquent juvenile examinations at charity hospital, see La. R.S. 13:1583.1.

Juvenile placement review process, see La. R.S. 15:902.3.

§ 908. Student furlough program.

A. The secretary for the Department of Public Safety and Corrections may authorize a temporary furlough to deserving students of any juvenile institution, unless, after receiving notification of the proposed furlough, the juvenile court having jurisdiction or the district attorney notifies the department of its objection. If the district attorney objects, the court shall set the matter for a contradictory hearing. The temporary furlough is to serve as a rehabilitative tool to assist the child in maintaining family and community relations during the period of his commitment. A temporary furlough as provided herein is not to be considered a release from commitment and does not affect the jurisdiction of the juvenile court or the authority of the department as to the children granted a temporary furlough.

B. A responsible member of the child’s family or other previously approved adult must sign a custody receipt and provide transportation for the child to and from the juvenile institution. (Added by Acts 1975, No. 449, § 1. Acts 1993, No. 430, § 1; Acts 2004, No. 484, § 2, eff. Aug. 15, 2004.)

2004 Amendments. — Acts 2004, No. 484, § 2, effective August 15, 2004, in (A), deleted “Except as provided for in Children’s Code Article 897.1” from the beginning; inserted “or the district attorney” following “juvenile court having jurisdiction”; and inserted the second sentence.

CROSS REFERENCES

Louisiana Law. — Simple escape; aggravated escape, see La. R.S. 14:110.

§ 909. Reporting of escapes from state juvenile institutions; records.

A. The superintendent or highest ranking employee of the Department of Public Safety and Corrections, Corrections Services, or the person acting on behalf of the department, who is physically present at and in charge of a juvenile institution at the time of an escape from that institution shall, within ten minutes after being notified that a child or offender has escaped from or left the premises or grounds of the institution without authority, notify or take necessary steps to insure the notification of every law enforcement agency as defined in this Section.

B. The superintendent or person in charge of a state juvenile institution shall maintain a record and description of every escape from the juvenile institution of which the superintendent has control. The record shall list the date and time of the escape, the number of offenders who escaped, the offenses for which the escapees were placed at the institution, the name of each law enforcement agency notified of the escape, the time each law enforcement agency was notified and the name of the person receiving the notice, and the name of the department employee or agent who notified that law enforcement agency. The report shall be available for public inspection and shall list all prior escapes, if any, from the institution within the last five years of the date of the last escape. A copy of the report shall be delivered to each law enforcement agency as defined in this Section.

C. The secretary of the department shall promulgate rules and regulations to insure the immediate reporting of all escapes from juvenile institutions as required by this Section.

D. As used in this Section, “law enforcement agency” means the sheriff’s office, all police departments in the parish, and the office of state police. (Acts 1990, No. 977, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Administrative Code. — Adult and Juvenile Services > Reporting and Documenting Escapes (Juvenile Services). LAC 22::I.320.

§ 910. Juvenile offenders; collection of parental support payments for cost of care.

A. When the Department of Public Safety and Corrections provides for care and treatment of a child assigned to a secure juvenile institution under the provisions of this Part, the parent or legal guardian for the juvenile offender shall be required to provide support for the cost of such care and treatment in a manner consistent with applicable federal and state regulations, and commensurate with ability to pay, in accordance with a sliding scale established by R.S. 9:315 through 9:315.15. Regulations established by the department to compute the parent’s financial responsibility shall take into consideration other children living in the home. In assessing the amount of support, the department shall insure that the support payment does not exceed the cost to the department nor shall the cost basis include costs exclusively associated to confinement such as, but not necessarily limited to, security.

B. At the time the juvenile offender is assigned to the secure institution, the department shall notify the parent or legal guardian of his responsibility to provide support and shall bill him on a periodic basis, but no less than quarterly, for the amount due. The department shall make every reasonable effort to notify the person liable for support under the provisions of this Section as soon as possible after placement of the juvenile. Notice or receipt of notice shall not be a condition of liability.

C. Payments shall be made to the department and shall be deposited in the state treasury.

D. In the event of default, the department shall exercise all administrative and legal remedies provided by law or regulation to enforce the provisions of this Section, including the imposition of reasonable administrative costs, costs of court, and attorney fees. It is permissible for the department to enter into an agreement with other public agencies or to contract with the private sector for collection of debts owed to the state under provisions of this Section. (Acts 1990, No. 513, § 1, eff. Sept. 1, 1990.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The Dept. of Public Safety & Corrections cannot continue to require parents or legal guardians to contribute to the cost of the care and treatment of persons in custody after they reach majority., OPINION 99-320, La. Atty. Gen. Op. No. 1999-320; 1999 La. AG LEXIS 291.

§ 911. Administration of medication; definitions; conditions; restrictions.

A. As used in this Section:

(1) “Administer” or “administration” means the giving of either an oral, pre-measured dose inhalant or topical ointment medication to a patient.

(2) “Detention facility” means any juvenile detention facility, shelter care facility, or other juvenile detention facility.

(3) “Medication” means any prescription or nonprescription drug.

B. No employee other than a registered nurse, licensed practical nurse, or licensed medical physician shall be required to administer medication to a child at a detention facility until all the following conditions have been met:

(1) The Department of Public Safety and Corrections and the Louisiana State Board of Nursing have jointly promulgated rules which specifically establish the procedure to be followed for the administration of medication at each detention facility and which at a minimum provide that:

(a) No medication shall be administered to any child without an order from a person with prescriptive authority in the state of Louisiana or an adjacent state.

(b) No medication shall be administered to any child unless it is provided to the detention facility in a container that meets acceptable pharmaceutical standards.

(c) The medication container shall contain clear instructions identifying the child’s name, RX number if any, date, frequency, name of the medication, dosage, route, and the name of the person who prescribed the medication.

(2) At least two employees assigned to each facility have received not less than six hours of training in the administration of medication, including general and child-specific training, from a registered nurse, a licensed medical physician, or both.

(3) A registered nurse or licensed medical physician approved by the department has assessed the health status of the specific child and has determined that, according to the legal standards of the respective licensed health professional when performing such procedure, the administration of medication can be safely performed by and delegated to someone who has received documented training with documented competence other than a licensed health professional.

(4) A registered nurse or a licensed medical physician approved by the department has reviewed the authorized prescriber’s order and has determined that the administration of medication can be safely performed by and delegated to someone who has received documented training with documented competence other than a licensed health professional.

C. Individuals who are required to administer medication and have been trained according to the provisions of this Section may not decline to perform such service at the time indicated, except as exempted for reasons as noted in writing by the licensed medical physician or the registered nurse. The reasons for such exemptions shall be documented and certified by the licensed medical physician or the registered nurse within seventy-two hours of the request for the exemption.

D. Any employee shall have the right to request that another employee be present while he is administering the medication to a child to serve as a witness. After making such a request, the employee shall not be required to administer the medicine without such a witness.

E. In the absence of the training program as provided in this Section, no detention facility shall require any employee assigned to the facility other than a registered nurse or licensed medical physician to administer medication.

F. Notwithstanding any provision of law to the contrary, nothing shall prohibit the application of an injectable medication in a life-threatening situation by an employee of a juvenile detention facility who is trained in the administration of injectable medication. (Acts 2001, No. 502, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Administrative Code. — Administration of Medications to Children in Detention Facilities > Definitions. LAC 22::I.503.

Administration of Medications to Children in Detention Facilities > Medication Administration. LAC 22::I.501.

Administration of Medications to Children in Detention Facilities > Role of Governing Bodies. LAC 22::I.505.

Administration of Medications to Children in Detention Facilities > Role/Functions of Unlicensed Trained Employees Administering Medications. LAC 22::I.507.

PART 5. YOUTHFUL OFFENDER MANAGEMENT FUND.

§ 921. Youthful Offender Management Fund; creation.

A. All probation and parole supervision fees received by the Department of Public Safety and Corrections pursuant to Children’s Code Articles 781.1 and 901.1 and any amounts appropriated by the legislature to the Youthful Offender Management Fund shall be deposited immediately upon receipt into the state treasury.

B. After compliance with the requirements of Article VII, Section 9(B) of the Constitution of Louisiana, relative to the Bond Security and Redemption Fund, and prior to monies being placed in the state general fund, an amount equal to that deposited as required by Subsection A of this Section shall be credited to the special fund hereby created in the state treasury to be known as the “Youthful Offender Management Fund”. The monies in this fund shall be used solely as provided by Subsection C of this Section and only in the amounts appropriated by the legislature. All unexpended and unencumbered monies in this fund at the end of the fiscal year shall remain in such fund. All monies in this fund shall be invested by the state treasurer in the same manner as monies in the state general fund, with interest earned on the investment of these monies credited to this fund following compliance with the requirements of Article VII, Section 9(B), relative to the Bond Security and Redemption Fund.

C. The monies in the Youthful Offender Management Fund shall be used solely by the department to supplement appropriated funds for salaries and other category expenditures within the office of juvenile justice deemed necessary by the secretary of the department, and to defray cost of collection and disbursement of monetary assessments imposed as a condition of probation and parole, including reasonable attorney fees.

D. Repealed by Acts 2006, No. 640, § 4, effective August 15, 2006. (Acts 1990, No. 324, § 1; Acts 1992, No. 297, § 1; Acts 2006, No. 640, §§ 1, 4, eff. Aug. 15, 2006; Acts 2008, No. 565, § 1, eff. Aug. 15, 2008.)

2008 Amendments. — Acts 2008, No. 565, § 1, effective August 15, 2008, substituted “office of juvenile justice” for “office of youth development” in (C).

2006 Amendments. — Acts 2006, No. 640, §§ 1 and 4, effective August 15, 2006, deleted (D); substituted “Children’s Code ... Management Fund” for “Code of Juvenile Procedure Art. 86.1” in (A).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Unexpended and unencumbered funds remaining in the Riverboat Gaming Enforcement Fund at the end of each fiscal year must be withdrawn from the fund and remitted to the state general fund in accordance with the provisions of La. R.S. 39:82., OPINION NUMBER 00-170, La. Atty. Gen. Op. No. 2000-170; 2000 La. AG LEXIS 153.

PART 6. FUNCTIONAL FAMILY THERAPY PILOT PROGRAM.

[Effective if and when sufficient funds are appropriated for such purposes.]

Editor’s Notes. — Acts 2009, No. 170, § 2, enacted Part VI of Chapter 7 of Title 15, comprised of R.S. 15:971 through 974.

Quoted Statutory Material. — Acts 2009, No. 170, § 3, provides that “The provisions of this Act shall take effect and become operative if and when sufficient funds are appropriated for such purposes.”

§ 971. [Effective if and when sufficient funds are appropriated for such purposes] Legislative intent.

The Louisiana Legislature recognizes the need for intervention in the lives of juvenile offenders to provide them with the opportunity to lead successful, productive lives. This legislature also recognizes the importance of providing family-centered services to assist the family of a juvenile offender in recognizing harmful behaviors and to provide the family with the tools to correct such behavior. It is critical that the Louisiana Legislature create a cost-effective pilot program in this state to treat at risk juveniles and their families by utilizing evidence-based practices which have demonstrated effectiveness in terms of significant reductions in the recidivism rate of juvenile offenders. (Acts 2009, No. 170, § 2.)

Editor’s Notes. — Acts 2009, No. 170, § 2, enacted Part VI of Chapter 7 of Title 15, comprised of R.S. 15:971 through 974.

Quoted Statutory Material. — Acts 2009, No. 170, § 3, provides that “The provisions of this Act shall take effect and become operative if and when sufficient funds are appropriated for such purposes.”

§ 972. [Effective if and when sufficient funds are appropriated for such purposes] Definitions.

For purposes of this Part:

(1) “Evidence-based practices” shall mean practices which have been documented based upon scientific research to demonstrate effectiveness in terms of a reduction in recidivism rates among participants.

(2) “Office” shall mean the Department of Public Safety and Corrections, youth services, office of juvenile justice. (Acts 2009, No. 170, § 2.)

Quoted Statutory Material. — Acts 2009, No. 170, § 3, provides that “The provisions of this Act shall take effect and become operative if and when sufficient funds are appropriated for such purposes.”

§ 973. [Effective if and when sufficient funds are appropriated for such purposes] Functional Family Therapy Pilot Program; creation.

A. The Department of Public Safety and Corrections, youth services, office of juvenile justice, shall establish and maintain a pilot program to provide services to at risk juveniles and their families based upon a functional family therapy model of intervention. This model of intervention shall be based upon evidenced-based practices. This pilot program shall provide services which shall include but are not limited to substance abuse counseling and interventions aimed at enhancing interpersonal relationships, developing conflict resolution skills, and developing coping mechanisms for managing anger and stress.

B. The office is hereby authorized to enter into cooperative endeavor agreements or contracts with any department or agency of the state or federal government, any nonprofit organization, any public or private service provider, or any community-based organization which the office determines to be capable of providing the services required by the provisions of this Part.

C. The office shall adopt rules in accordance with the Administrative Procedure Act to implement the provisions of this Part. Those administrative rules shall establish the location or locations of the pilot program, the duration of the program, and all other parameters of the program. (Acts 2009, No. 170, § 2.)

Quoted Statutory Material. — Acts 2009, No. 170, § 3, provides that “The provisions of this Act shall take effect and become operative if and when sufficient funds are appropriated for such purposes.”

§ 974. [Effective if and when sufficient funds are appropriated for such purposes] Eligibility for participation.

A. Except as otherwise provided in Subsection B of this Section, juveniles who are eleven years of age or greater, but less than eighteen years of age who have been adjudicated delinquent pursuant to the provisions of Title VIII of the Children’s Code may be eligible to participate in the pilot program established pursuant to the provisions of this Part.

B. The following juveniles shall not be eligible for participation in the pilot program:

(1) A juvenile who is subject to the jurisdiction of the criminal court or has been transferred to the criminal court for prosecution as an adult.

(2) A juvenile who is accused of committing a sex offense as defined in R.S. 15:541.

(3) A juvenile who is accused of committing a crime of violence as defined in or as enumerated in R.S. 14:2. (Acts 2009, No. 170, § 2.)

Quoted Statutory Material. — Acts 2009, No. 170, § 3, provides that “The provisions of this Act shall take effect and become operative if and when sufficient funds are appropriated for such purposes.”

PART 7. STATE INDUSTRIAL SCHOOL FOR COLORED YOUTHS. [REPEALED.]

§ 1011. [Repealed.]

Repealed by Acts 1970, No. 353, § 3.

§ 1012. [Repealed.]

Repealed by Acts 1970, No. 353, § 3.

§ 1013. [Repealed.]

Repealed by Acts 1970, No. 353, § 3.

§ 1014. [Repealed.]

Repealed by Acts 1970, No. 353, § 3.

§ 1015. [Repealed.]

Repealed by Acts 1970, No. 353, § 3.

§ 1016. [Repealed.]

Repealed by Acts 1970, No. 353, § 3.

§ 1017. [Repealed.]

Repealed by Acts 1970, No. 353, § 3.

§ 1018. [Repealed.]

Repealed by Acts 1970, No. 353, § 3.

PART 8. PARISH INDUSTRIAL SCHOOLS FOR YOUTHS.

§ 1031. Establishment of parish schools for youths authorized.

The governing authorities of the parishes may establish, within their parishes, an industrial school for male youths of the age seventeen years, and under, convicted in the juvenile court of the parish for offenses within the jurisdiction of the juvenile court. Where any school has been so established, it shall be employed only for the delinquent juveniles convicted within the parish, and shall be known as the “Parish Industrial School for Youths.” (Amended by Acts 1972, No. 372, § 1.)

§ 1032. Commitment to parish school.

Where any parish school has been established the judge or judges of the juvenile court within the parish shall have the discretionary authority to commit any male youth tried and convicted under the laws of Louisiana, to the Parish Industrial School for Youths within the parish, for an indefinite period, but in no case beyond the majority of the person so convicted.

The fact that juveniles have been sentenced by the court to the school shall never be received in evidence by the court of this state in any proceeding involving or affecting the person. (Amended by Acts 1972, No. 372, § 1.)

§ 1033. Appointment of commissioners; compensation; term.

The governing authority of the parish in which any school for youths is established shall name and appoint by a majority vote, three commissioners to manage the affairs of the industrial school who shall serve without compensation or pay of any kind. The commissioners shall be appointed for a term of four years. Two commissioners shall constitute a quorum at meetings. (Amended by Acts 1972, No. 372, § 1.)

§ 1034. Board of commissioners; domicile; powers; officers.

The three commissioners shall be known as the Board of Commissioners of the Parish Industrial School for Youths. The board shall be a body politic and corporate, and shall be domiciled at the parish seat of the parish or parishes in which any school or schools are established. It shall have an official seal, may enter into contracts, and sue and be sued. It may hold, purchase, receive and accept by donation or otherwise, real and personal property for the use and benefit of the school, or for any use that may be helpful and beneficial to the accomplishment of the school’s purposes.

The board of commissioners shall elect one of their number as president, one as vice president and one member as treasurer, and shall elect a secretary who may or may not be a member of the board. (Amended by Acts 1972, No. 372, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Answers several questions regarding a proposition on the question of moving a parish seat., OPINION NUMBER 96-325, La. Atty. Gen. Op. No. 1996-325; 1996 La. AG LEXIS 251.

§ 1035. Selection of site; construction.

The board shall select a central and convenient site within the parish for the parish industrial school and shall acquire the land by purchase or by donation or by lease in the name of the parish subject to the approval of the governing authority which shall accept or confirm the title thereto in the name of the parish. The board shall cause to be prepared plans and specifications for remodeling or erecting on the site the necessary buildings to provide a suitable plant for the industrial school and shall furnish and equip the building. The contracts shall be let by the board, and any contract calling for an expenditure of over five hundred dollars shall be advertised one time in the official journal of the parish, and shall after five days from the date of advertisement be awarded to the lowest responsible bidder by the board. The board may in its discretion reject all bids and readvertise the project anew. When the buildings have been prepared and equipped and the necessary staff of officers and employees has been organized, the board shall so certify to the governing authority of the parish and the governing authority shall notify the juvenile court that juvenile offenders may be committed to the institution.

§ 1036. Duties of board of commissioners; appointment, term, and compensation of superintendent; report.

The board of commissioners shall elect a superintendent for the school; fix his term of employment and his compensation, enumerate by proper by-laws his powers and duties, and employ and discharge the superintendent and all necessary employees at the will of the board. The board shall in each year render a full report to the governing authority of the parish of the operations of the industrial school accompanied by any recommendations which the board may desire to make in reference to management, expansion, and otherwise.

§ 1037. Rules and regulations; classification of inmates; education, training, and discipline.

The board of commissioners shall have full control and management of the industrial school and its affairs, and shall adopt all regulations which the board may deem essential to the proper conduct of the school. The inmates shall be classified according to rules which the board may deem best fitted to insure their reformation, and they shall receive educational, moral, industrial, and farm training. The discipline of the school shall be humane and of the most modern and reformatory nature.

§ 1038. Probation and parole; release of inmates.

The board of commissioners may release any inmate of the industrial school on probation or parole on conditions which the board may prescribe. If the conditions of parole or probation are violated the board may cause the paroled inmate to be rearrested wherever he may be found and to be returned to the industrial school.

The board shall provide a system of merits and demerits and shall provide for the unconditional release of the inmates of the school where by the system and by the judgment and discretion of the board it is determined that an inmate has entirely reformed and has definitely earned the right to release; and upon reaching this conclusion the board shall recommend to the juvenile court of the parish the unconditional release of the person. Upon approval by the court the inmate shall be unconditionally discharged from the industrial school.

§ 1039. Return of inmates to committing court for transfer.

The board of commissioners of the school may return to the juvenile court of the parish any inmate committed to the school with recommendation for the transfer of the inmate to the state reformatory, to a hospital for the insane, to an institution for the care of feeble minded or other appropriate institution to which the inmate might have been committed in the first instance, and thereupon, the court may cause the inmate to be committed to an appropriate institution or dealt with according to law.

PART 9. LOUISIANA CORRECTIONAL AND INDUSTRIAL SCHOOL. [REPEALED.]

§ 1061. [Repealed.]

Repealed by Acts 1988, No. 379, § 1.

§ 1062. [Repealed.]

Repealed by Acts 1988, No. 379, § 1.

CROSS REFERENCES

Louisiana Law. — Commitment of persons to the Department of Public Safety and Corrections, see La. R.S. 15:824.

§ 1063. [Repealed.]

Repealed by Acts 1988, No. 379, § 1.

§ 1064. [Repealed.]

Repealed by Acts 1988, No. 379, § 1.

§ 1065. [Repealed.]

Repealed by Acts 1988, No. 379, § 1.

§ 1066. [Repealed.]

Repealed by Acts 1988, No. 379, § 1.

§ 1067. [Repealed.]

Repealed by Acts 1988, No. 379, § 1.

§ 1068. [Repealed.]

Repealed by Acts 1988, No. 379, § 1.

§ 1069. [Repealed.]

Repealed by Acts 1988, No. 379, § 1.

§ 1070. [Repealed.]

Repealed by Acts 1988, No. 379, § 1.

§ 1071. [Repealed.]

Repealed by Acts 1988, No. 379, § 1.

PART 10. PAYMENT FOR CARE OF CHILDREN IN NONSTATE OPERATED AGENCIES AND FACILITIES.

§ 1081. Purpose.

Notwithstanding any other provision of law to the contrary, the provisions of this Part shall serve as the sole statutory authorization under which the Department of Children and Family Services or the Department of Health and Hospitals and the Department of Public Safety and Corrections shall make payments for the care and treatment of children in nonstate operated child caring agencies, child placing agencies, shelter care facilities, and maternity homes. (Acts 1978, No. 786, § 2, eff. Jan. 1, 1979; Acts 1986, No. 331, § 1; H.C.R. No. 59, 1999 R.S.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Department of Children and Family Services” for “Department of Social Services.” See Acts 2010, No. 877, § 3.

CROSS REFERENCES

Louisiana Law. — Loans to eligible private, nonprofit organizations, see La. R.S. 46:2393.
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EDUCATION LAW

• Departments of Education

•• State Departments of Education

••• Authority. — Although, unless authorized by La. Rev. Stat. Ann. §§ 15:1081-1086, the Department of Health and Human Resources could not be ordered to pay for children placed in private facilities, and under La. Rev. Stat. Ann. § 15:1085 payment for care and treatment of children in nonstate facilities was authorized only where the children were placed there by the Department, the State was obliged under La. Rev. Stat. Ann. §§ 17:1941-1946 to identify and to provide for appropriate education for an exceptional child, defined to include a gifted and talented child. State in Interest of S.S., 499 So. 2d 1198, 1986 La. App. LEXIS 8364 (Dec. 8, 1986).

FAMILY LAW

• Family Protection & Welfare

•• Children

••• General Overview. — Trial court did not err in ordering the Health and Human Resources Department to continue a child in need of assistance in his independent living situation for another 60 days to avoid suddenly abandoning his child care assistance. State in Interest of T.J., 485 So. 2d 538, 1986 La. App. LEXIS 6395 (Mar. 10, 1986).

Louisiana Department of Health and Human Resources improperly relied on La. Rev. Stat. Ann. § 15:1081 to claim the ultimate authority for the placement of a child who was adjudged to be in need of care; the juvenile court had the authority to make the final and ultimate determination of the juvenile’s proper placement and to order the Department to pay the costs for placement in a private, licensed facility. State in Interest of Sapia, 387 So. 2d 41, 1980 La. App. LEXIS 4238 (July 30, 1980), vacated by 397 So. 2d 469, 1981 La. LEXIS 6874 (La. 1981).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 13:1578.1 deals with status offenders only by negative implication, in that it allows only juveniles charged with committing a delinquent act to be detained in a detention facility. Therefore, the only restriction place on a law enforcement agency when dealing with status offenders is that, as a general rule, such juvenile may not be place in detention facilities, OPINION No. 78-180, La. Atty. Gen. Op. No. 1978-180; 1978 La. AG LEXIS 236.

A facility such as a motel, courthouse, fire station or hospital may be used as a “shelter care facility” in compliance with the Code of Juvenile Procedure., OPINION No. 88-624, La. Atty. Gen. Op. No. 1988-624; 1989 La. AG LEXIS 20.

§ 1082. Definitions.

The definitions provided in R.S. 13:1569 and in Article 13 of the code of juvenile procedure shall be applicable to this Part, unless the context clearly indicates otherwise. (Acts 1978, No. 786, § 2, eff. Jan. 1, 1979.)

Editor’s Notes. — Acts 1991, No. 235, § 17, effective January 1, 1992, repealed R.S. 13:1569, referenced in the Section above.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 13:1578.1 deals with status offenders only by negative implication, in that it allows only juveniles charged with committing a delinquent act to be detained in a detention facility. Therefore, the only restriction place on a law enforcement agency when dealing with status offenders is that, as a general rule, such juvenile may not be place in detention facilities, OPINION No. 78-180, La. Atty. Gen. Op. No. 1978-180; 1978 La. AG LEXIS 236.

§ 1083. Participation.

Nonstate operated agencies and facilities desiring to participate in payment under this Part shall:

(1) If otherwise required by statute or regulation, be duly licensed by the state of Louisiana through its agent, the Department of Children and Family Services or Department of Health and Hospitals.

(2) Submit to the Department of Health and Hospitals, Department of Children and Family Services or the Department of Public Safety and Corrections on or before August first, or at a time set by the department, a statement requesting participation and funding under this Part for the succeeding fiscal year.

(3) Submit programmatic and fiscal information within such time and to the extent as the Department of Children and Family Services or the Department of Health and Hospitals or the Department of Public Safety and Corrections may require. Agencies or facilities which operate multiple subprograms shall submit such information for each subprogram for which participation is being requested. The failure of an agency or facility to submit such a statement or to provide information required by these departments may, at their discretion, preclude that agency or facility from participating in funding under this Part for the fiscal year in question.

(4) Be subject to audit by the Department of Children and Family Services or the Department of Health and Hospitals or the Department of Public Safety and Corrections and the legislative auditor, and shall retain and make available such records and documents as are required to complete such audit. (Added by Acts 1978, No. 786, § 2, eff. Jan. 1, 1979; Amended by Acts 1981, No. 487, § 1, eff. July 1, 1982; Acts 1984, No. 362, § 1; Acts 1986, No. 331, § 1; Acts 1988, No. 609, § 1; Acts 1989, No. 461, § 1; H.C.R. No. 59, 1999 R.S.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Department of Children and Family Services” for “Department of Social Services” in (1) through (4). See Acts 2010, No. 877, § 3.

CROSS REFERENCES

Louisiana Law. — Establishment of rates for payment for care in nonstate operated agencies and facilities, see La. R.S. 15:1084.

Method of payment, see La. R.S. 15:1092.

Method of payment; facility situated in Tangipahoa Parish, see La. R.S. 15:1094.6.
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FAMILY LAW

• Delinquency & Dependency

•• Wards of Court. — Although, unless authorized by La. Rev. Stat. Ann. §§ 15:1081-1086, the Department of Health and Human Resources could not be ordered to pay for children placed in private facilities, and under La. Rev. Stat. Ann. § 15:1085 payment for care and treatment of children in nonstate facilities was authorized only where the children were placed there by the Department, the State was obliged under La. Rev. Stat. Ann. §§ 17:1941-1946 to identify and to provide for appropriate education for an exceptional child, defined to include a gifted and talented child. State in Interest of S.S., 499 So. 2d 1198, 1986 La. App. LEXIS 8364 (Dec. 8, 1986).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The power of appropriation to fund start up for juvenile detention center is vested in the legislature., Opinion Number 03-0237, 2003 La. AG LEXIS 450.

§ 1084. Establishment of rates for payment for care in nonstate operated agencies and facilities.

A. For purposes of establishing rates of payment the Department of Children and Family Services or the Department of Health and Hospitals and the Department of Public Safety and Corrections shall develop a formula that bears a reasonable relationship to cost of care for children cared for by nonstate operated institutions and agencies and which incorporates a prospective budgeting methodology. For purposes of establishing such rates each department named herein shall develop criteria for budgeting that reflect established accounting practices and encourage cost containment.

B. On the basis of information provided in accordance with R.S. 15:1083, the Department of Children and Family Services or the Department of Health and Hospitals and the Department of Public Safety and Corrections shall pay monthly to each nonstate operated institution or agency a sum computed by these departments using a formula that bears a reasonable relationship to cost of care for children cared for by the nonstate operated institutions and agencies and which incorporates a prospective budgeting methodology.

C. The Department of Children and Family Services or the Department of Health and Hospitals and the Department of Public Safety and Corrections may make revisions to these rates provided that all of the following conditions are met:

(1) The Department of Children and Family Services or the Department of Health and Hospitals or the Department of Public Safety and Corrections submits a report to the legislature documenting the need for such revisions.

(2) The effective date of the revision shall be no earlier than the first day of the succeeding state fiscal year.

(3) The revised rate shall remain in effect for at least the entire state fiscal year for which the rate was revised; however, the rate paid to a facility may be reduced within such fiscal year when it fails to document approved adjustments properly or fails to follow the guidelines and regulations set forth by the departments.

(4) The legislature appropriates funds for implementation of the revised rates.

D. The Department of Health and Hospitals, Department of Children and Family Services and the Department of Public Safety and Corrections shall promulgate under the Administrative Procedure Act and publish in the State Register the criteria utilized in establishing the cost related formula that bears a reasonable relationship to cost of care for children cared for by nonstate operated institutions and agencies. Each department may set its own rates and make payment based on that rate. (Acts 1978, No. 786, § 2, eff. Jan. 1, 1979; Acts 1981, No. 487, § 2, eff. July 1, 1982; H.C.R. No. 222, 1981 R.S.; Acts 1984, No. 362, § 1; Acts 1986, No. 331, § 1; Acts 1988, No. 609, § 1; H.C.R. No. 59, 1999 R.S.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Department of Children and Family Services” for “Department of Social Services” in (A) through (D). See Acts 2010, No. 877, § 3.

CROSS REFERENCES

Louisiana Law. — Payment for care and treatment, see La. R.S. 15:1085.

Other laws applicable, see La. R.S. 15:1092.1.
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FAMILY LAW

• Delinquency & Dependency

•• Wards of Court. — Although, unless authorized by La. Rev. Stat. Ann. §§ 15:1081-1086, the Department of Health and Human Resources could not be ordered to pay for children placed in private facilities, and under La. Rev. Stat. Ann. § 15:1085 payment for care and treatment of children in nonstate facilities was authorized only where the children were placed there by the Department, the State was obliged under La. Rev. Stat. Ann. §§ 17:1941-1946 to identify and to provide for appropriate education for an exceptional child, defined to include a gifted and talented child. State in Interest of S.S., 499 So. 2d 1198, 1986 La. App. LEXIS 8364 (Dec. 8, 1986).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The local governing authority requesting the detention of a juvenile is responsible for the pre-adjudication costs associated with detention of a juvenile. Whomever, the court rules has custody of the juvenile after the adjudication must pay for the detention costs associated with the juvenile., Opinion No. 98-61, La. Atty. Gen. Op. No. 1998-61; 1998 La. AG LEXIS 207.

§ 1085. Payment for care and treatment.

A. The Department of Children and Family Services or the Department of Health and Hospitals is hereby authorized to make payments, at the rates established under R.S. 15:1084, for the care and treatment of children placed by the Department of Children and Family Services or the Department of Health and Hospitals in child caring agencies, child placing agencies, maternity homes, and shelter care facilities which conform to the requirements of this Part.

B. Payments shall be made on a monthly basis and shall represent reimbursements for services provided during the previous month. Participating agencies shall submit such information as the Department of Children and Family Services or the Department of Health and Hospitals may require to document claims for reimbursement.

C. Participating agencies and facilities shall receive one and only one monthly payment from the Department of Children and Family Services or the Department of Health and Hospitals for services rendered to each child under this Part except for such adjustments as may be necessary to rectify previous inaccurate payments.

D. The Department of Public Safety and Corrections may make payments, at the rates established under R.S. 15:1084, for the care and treatment of youth adjudicated delinquent or in need of supervision, who are placed on probation or parole or are assigned to the custody of the department and placed by the department in either nonstate-operated residential or nonresidential treatment programs. Subject to the availability of agency resources and the availability of service providers, the department may make payments, at rates established under R.S. 15:1084, for services to adjudicated youth and their families who are at risk of having the youth removed from the legal custody and care of the parents or legal guardians. (Added by Acts 1978, No. 786, § 2, eff. Jan. 1, 1979; Amended by Acts 1990, No. 322, § 1; Acts 2011, No. 78, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 78, in (D), added “are placed on probation or parole or” and made a stylistic change.

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Department of Children and Family Services” for “Department of Social Services” in (A) through (C). See Acts 2010, No. 877, § 3.
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•• Wards of Court

CRIMINAL LAW & PROCEDURE

• Sentencing

•• Alternatives

••• Probation

•••• General Overview. — Trial court has the authority to order payment for relevant probationary services for juveniles from the Department of Public Safety and Corrections unless the Department establishes that such payment would be inappropriate under La. Rev. Stat. Ann. § 15:1085(D); thus, the State of Louisiana was properly ordered to bear the cost of programs which a juvenile was compelled to attend because the Department of Public Safety and Corrections did not establish that the resources or service providers were unavailable or that the rate of payment did not comply with § 15:1085(D). State ex rel. T.A., 774 So. 2d 178, 2000 La. App. LEXIS 2061 (Aug. 2, 2000), vacated by, remanded by La. 00-2560, 801 So. 2d 351, 2001 La. LEXIS 3293 (La. Dec. 7, 2001).

FAMILY LAW

• Delinquency & Dependency

•• Wards of Court. — Although, unless authorized by La. Rev. Stat. Ann. §§ 15:1081-1086, the Department of Health and Human Resources could not be ordered to pay for children placed in private facilities, and under La. Rev. Stat. Ann. § 15:1085 payment for care and treatment of children in nonstate facilities was authorized only where the children were placed there by the Department, the State was obliged under La. Rev. Stat. Ann. §§ 17:1941-1946 to identify and to provide for appropriate education for an exceptional child, defined to include a gifted and talented child. State in Interest of S.S., 499 So. 2d 1198, 1986 La. App. LEXIS 8364 (Dec. 8, 1986).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The local governing authority requesting the detention of a juvenile is responsible for the pre-adjudication costs associated with detention of a juvenile. Whomever, the court rules has custody of the juvenile after the adjudication must pay for the detention costs associated with the juvenile., Opinion No. 98-61, La. Atty. Gen. Op. No. 1998-61; 1998 La. AG LEXIS 207.

§ 1086. Contribution to cost of care by parent, custodian.

A. When the Department of Children and Family Services or the Department of Health and Hospitals or the Department of Public Safety and Corrections provides payments for care and treatment of a child under the provisions of this Part, the parent or legal custodian will be required to contribute to the cost of care of the child in such a manner as is consistent with applicable federal and state regulations, as is commensurate with his ability to pay, and as is in accordance with a sliding scale which shall be established by the departments.

B. The department providing payment for the child shall notify the parent or legal custodian of his responsibility to contribute to the cost of care and shall bill him on a periodic basis, but no less than quarterly, for the amount due. The department shall make every reasonable effort to notify such person of his liability under this Section as soon as possible after placement of the juvenile; however, such notice or receipt thereof is not a condition for the imposition of liability for costs of care under this Section.

C. Such payments shall be made directly to department providing payment for the child and shall be deposited in the state treasury.

D. If a default occurs, the department providing payment for the child shall exercise all administrative and legal alternatives provided by law or regulation to enforce the provisions of this Section. This may include reasonable administrative costs, costs of court, and reasonable attorney fees. The department may enter into an agreement with other public agencies for collection of any debt owed to the state under provisions of this Section. (Added by Acts 1978, No. 786, § 2, eff. Jan. 1, 1979; Acts 1986, No. 526, § 1; Acts 1990, No. 536, § 1; H.C.R. No. 59, 1999 R.S.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Department of Children and Family Services” for “Department of Social Services” in (A). See Acts 2010, No. 877, § 3.

CROSS REFERENCES

Louisiana Law. — Loans to eligible private, nonprofit organizations, see La. R.S. 46:2393.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The Dept. of Public Safety & Corrections cannot continue to require parents or legal guardians to contribute to the cost of the care and treatment of persons in custody after they reach majority., OPINION 99-320, La. Atty. Gen. Op. No. 1999-320; 1999 La. AG LEXIS 291.

§ 1087. Non-state providers; contracts.

Notwithstanding any other law to the contrary, contracts with non-state providers for services to juvenile offenders assigned to the Department of Public Safety and Corrections, and/or to their families, shall not exceed a term of five years without renewal and renegotiation. Nothing in this Section shall prohibit the department from terminating or amending such contracts prior to their expiration as otherwise provided by law. (Acts 1989, No. 326, § 1.)

PART 11. REGIONAL JUVENILE FACILITIES.

SUBPART A. IN GENERAL.

§ 1091. Regional system of shelter care and detention facilities; alternative shelter care programs.

The Department of Public Safety and Corrections may develop or assist in the development of a regional system of approved and licensed shelter care and detention facilities and certified shelter care programs and may make payments for the care and treatment of children in approved and licensed detention and shelter facilities and programs. (Added by Acts 1966, No. 123, § 1; Amended by Acts 1978, No. 786, § 2, eff. July 17, 1978; Acts 1979, No. 680, § 1; Acts 1988, No. 609, § 1.)

JUDICIAL DECISIONS

INDEX

PUBLIC HEALTH & WELFARE LAW

• Healthcare

•• Maternity & Children

PUBLIC HEALTH & WELFARE LAW

• Healthcare

•• Maternity & Children. — The department of public safety and corrections was not required to pay for a juvenile’s hospitalization because the hospital was not under contract with the state and a hospital that was under contract with the state was available and capable of treating the juvenile pursuant to La. Rev. Stat. Ann. § 15:1091. State in Interest of D.G., 503 So. 2d 132, 1987 La. App. LEXIS 8690 (Feb. 9, 1987).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Secretary of DHHR has authority & responsibility to reorganize Dept. following guidelines of legislative mandates. Appropriation Act places fund within one unit but Sec. may alter use of funds with approval of Legislative Budge Committee., OPINION NUMBER 78-1413, La. Atty. Gen. Op. No. 1978-1413; 1979 La. AG LEXIS 4.

§ 1092. Method of payment.

A. On the basis of information provided in accordance with R.S. 15:1083, the Department of Public Safety and Corrections will determine the actual cost of operating each facility or alternative shelter program. The Department of Public Safety and Corrections may enter into a contractual agreement with each regional detention facility, shelter care facility, or alternative shelter program specifying the services to be provided and based upon an annually approved operating budget. Up to twenty percent of the approved annual budget amount may be advanced to each participating contractor. Contract payments shall be made on a monthly installment basis as substantiated by expenditure claims from the contractor.

B. In order to develop the shelter care facilities and programs desperately needed in the state for juveniles who are clients of the Department of Public Safety and Corrections, the department may provide start-up funds for the establishment of such facilities and programs. (Acts 1974, No. 564, § 1; Acts 1978, No. 786, § 2(A), eff. Jan. 1, 1979, § 2(B), eff. July 17, 1978; Acts 1979, No. 680, § 2; Acts 1980, No. 452, § 1; Acts 1984, No. 362, § 1; Acts 1985, No. 851, § 1; Acts 1988, No. 609, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Johnny Gray Jones Youth Shelter is governed by LA. R.S. 15:1099, et seq. Although Johnny Gray Jones Youth Shelter has contracted with the Department of Public Safety and Corrections to house and care for juveniles, the Shelter is not a state agency. Parishes, other than Bossier Parish, are required to reach a payment agreement prior to engaging the services of the Shelter, and the Shelter is permitted to refuse juveniles from other parishes until such an agreement is reached., Opinion Number 02-0383, La. Atty. Gen. Op. No. 2002-0383; 2002 La. AG LEXIS 534.

§ 1092.1. Other laws applicable.

The provisions of R.S. 15:1083, 1084, and 1086 shall apply to this Part. (Acts 1988, No. 609, § 1.)

§ 1093. Juvenile detention centers; special court costs.

A. The district court in any parish which is also contained within the jurisdiction of any juvenile detention center may levy special costs in the amount of fifty dollars against every defendant who is convicted of a felony after trial or who enters a plea of guilty or nolo contendere or forfeits bond, excluding traffic offenses and misdemeanors.

B. However, in lieu of imposing such special costs, the court may direct that a like amount be deducted from any fine imposed prior to disposition of the fine in accordance with law. In either event, any amounts so collected shall be remitted, by the tenth of the month following the month in which collected, by the proper officer of the court to the juvenile detention center in the parish in which the court resides to be used for the expenses of its operations as provided by law. Such costs shall be in addition to any otherwise imposed by law. (Acts 1990, No. 546, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Secretary of DHHR has authority & responsibility to reorganize Dept. following guidelines of legislative mandates. Appropriation Act places fund within one unit but Sec. may alter use of funds with approval of Legislative Budge Committee., OPINION NUMBER 78-1413, La. Atty. Gen. Op. No. 1978-1413; 1979 La. AG LEXIS 4.

§ 1093.1. Immunity from civil liability.

A. The members of the regional juvenile justice commissions shall be immune from suit and liability, either personally or in their official capacity, for any claim for damage to or loss of property or personal injury or other civil liability caused or arising out of any actual or alleged act, error or omission that occurred within the scope of regional juvenile justice commission employment, duties, or responsibilities, provided that nothing in this Section shall be construed to protect any such person from suit or liability for any damage, loss, injury or liability caused by the intentional or willful and wanton misconduct of any such person.

B. The immunity provided by this Section is in addition to any other immunity provided by law. (Acts 2008, No. 190, § 1, eff. Aug. 15, 2008.)

§ 1093.2. Auditing; regional district reporting; report to legislative auditor; misuse of funds.

A. (1) In addition to the requirements provided for in R.S. 24:513 et seq., each regional juvenile justice district provided for in the provisions of this Part shall provide to the legislative auditor sworn annual financial statements.

(2) The sworn annual financial statements required pursuant to the provisions of this Section shall be prepared in accordance with generally accepted governmental accounting principles and shall include such disclosures required by state and federal regulations. The statements required pursuant to the provisions of this Section shall include a recital that the financial statements present fairly, in all material respects, the financial condition and results of operations of the entity; that the entity has maintained a system of internal control structure sufficient to safeguard assets and comply with laws and regulations; and that the entity has complied with all laws and regulations, or shall acknowledge exceptions thereto. The information contained in the sworn annual financial statement shall include but shall not be limited to the following:

(a) The amount of all state revenue provided by the legislature from general or special appropriations, or revenue passed through by state agencies.

(b) The amount of all revenue provided by local governments from general or special appropriations, appropriations required by law, and revenue generated from special court costs.

(c) The amount of grant funding from federal pass-through or categorical grants, grants from nonprofit organizations, and private and corporate foundations.

(d) The amount of funding received from any self-generated revenue.

(e) Any other source of revenue not covered by Subparagraphs (a) through (d) of this Paragraph.

B. (1) The sworn annual financial statements required by the provisions of this Section shall be furnished to the legislative auditor between the first and the ninetieth day following the close of the entity’s fiscal year.

(2) At any time after a disaster or emergency is declared pursuant to the provisions of R.S. 29:724(B)(1), which prevents a regional district from furnishing to the legislative auditor the sworn annual financial statements within the time period provided for in this Subsection, the district may ask the legislative auditor in writing for an extension of time to complete the financial statements. The legislative auditor may approve the request at his discretion.

C. (1) All regional juvenile districts governed by a board of commissioners shall include with the financial statements required by the provisions of this Section a sworn notarized affidavit from the president of the board of commissioners stating that he has viewed the financial statements and declares that the information provided therein is true and correct to the best of his knowledge.

(2) All regional juvenile districts governed by the governing authority of each participating parish shall include with the financial statements required by the provisions of this Section a sworn notarized affidavit from the parish president or the parish financial director of one of the participating parishes stating that he has viewed the financial statements and declares that the information provided therein is true and correct to the best of his knowledge.

(3) All regional juvenile districts governed by a board of directors shall include with the financial statements required by the provisions of this Section a sworn notarized affidavit from the chairman of the board of directors stating that he has viewed the financial statements and declares that the information provided therein is true and correct to the best of his knowledge.

D. In addition to the requirements provided in R.S. 24:523, if, on the basis of a report or audit pursuant to R.S. 24:513, or on the basis of sworn annual financial statements, the legislative auditor determines that there may have been a misuse of funds by a regional juvenile district or that a regional juvenile district may have failed to comply with state and federal laws and regulations, the legislative auditor shall report to the Legislative Audit Advisory Council who shall then, after independent determination, provide notification of this possible misuse or failure to comply to the following persons:

(1) For all regional juvenile districts governed by a board of commissioners or board of directors, notification shall be provided to the district attorney and governing authority of each parish within the jurisdiction of the regional juvenile district.

(2) For all regional juvenile districts governed by the governing authority of each participating parish of the regional juvenile district, notification shall be provided to the district attorney and the governing authority of each participating parish. (Acts 2011, No. 178, § 1, eff. Aug. 15, 2011.)

§ 1093.3. Commission president; secretary; treasurer.

A. Notwithstanding the provisions of R.S. 15:1094.3, 1095.3, 1096.3, 1097.3, 1105.3, and 1107.3, all regional juvenile districts governed by a board of commissioners shall elect one commissioner to serve as president and one commissioner to serve as treasurer. The board of commissioners may appoint one person who is not a commissioner to serve as secretary of the commission. If the board chooses to appoint a commissioner as the secretary of the board, the commissioner so appointed shall not also serve as the treasurer.

B. Notwithstanding the provisions of R.S. 15:1106.3, all regional juvenile districts governed by a board of directors shall elect one director to serve as chairman, one director to serve as vice chairman, and one director to serve as treasurer. The board of directors may appoint one person who is not a director to serve as secretary of the board. If the board chooses to appoint a director as the secretary of the board, the director so appointed shall not also serve as the treasurer. (Acts 2011, No. 178, § 1, eff. Aug. 15, 2011.)

§ 1093.4. Required training for the commission.

A. The following persons shall be required to complete one hour of financial training which shall include but not be limited to training on financial reporting and the prevention of fraudulent practices:

(1) Each member of the board of commissioners as provided for in R.S. 15:1094.1, 1095.1, 1096.1, 1097.1, 1105.1, and 1107.1.

(2) Each member of the board of directors as provided for in R.S. 15:1106.1.

(3) The parish president or the parish financial director of each parish with governing authority and each participating parish as defined in R.S. 15:1098.2 and 1099.2.

(4) The regional juvenile facility director.

B. Training sessions required pursuant to the provisions of this Section shall be conducted annually by the legislative auditor, or by an independent licensed certified public accountant designated by the legislative auditor, at the cost of the board of commissioners, board of directors, or parishes provided in Paragraphs (A)(1) through (A)(4) of this Section. (Acts 2011, No. 178, § 1, eff. Aug. 15, 2011.)

SUBPART B. FLORIDA PARISHES JUVENILE JUSTICE DISTRICT.

§ 1094. Florida parishes juvenile justice district; creation; jurisdiction.

The Florida Parishes Juvenile Justice District is hereby established as a political subdivision of the state, with a territorial jurisdiction throughout the Twenty-First and Twenty-Second Judicial Districts, including the parishes of Livingston, St. Helena, St. Tammany, Tangipahoa, and Washington. (Acts 1986, No. 495, § 1, eff. July 2, 1986.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The District Attorney’s office does not have a duty to provide legal representation to a non-state, local political subdivision. (See Atty. Gen. Op., Numbers 91-341, 90-593, and 85-782) The Florida Parishes Juvenile Justice District is established as a “political subdivision” in R.S. 15:1094. Additionally, R.S. 15:1094.3 and 1094.4 create a board of commissioners for the district which has the power to contract for legal services which are necessary or expedient for the conduct of its affairs., OPINION NUMBER 93-764, La. Atty. Gen. Op. No. 1993-764; 1994 La. AG LEXIS 18.

Political Subdivisions, OPINION NUMBER 95-54, La. Atty. Gen. Op. No. 1995-54; 1995 La. AG LEXIS 259.

Power of appropriation to fund start up for juvenile detention center is vested in the legislature., Opinion Number 03-0237, 2003 La. AG LEXIS 450.

§ 1094.1. Board of commissioners; appointment; terms.

A. The Florida Parishes Juvenile Justice Commission is hereby created to control, administer, and manage the affairs of the district. The commission shall be composed of a board of eight commissioners, who shall be qualified electors domiciled and residing in the district. Two commissioners shall be jointly appointed, for terms of four years, by the judges of the Twenty-First Judicial District; two commissioners shall be jointly appointed, for terms of four years, by the judges of the Twenty-Second Judicial District; one commissioner shall be jointly appointed, for a term of four years, by the judges of the city courts of the municipalities of Bogalusa and Slidell; one commissioner shall be jointly appointed, for a term of four years, by the judges of the city courts of the municipalities of Denham Springs and Hammond; one commissioner shall be appointed, for a term of four years, by the district attorney of the Twenty-First Judicial District, and one commissioner shall be appointed, for a term of four years, by the district attorney of the Twenty-Second Judicial District. All appointments shall be confirmed by the Senate.

B. The members of the board of commissioners shall serve without salary or per diem but the board may authorize a reasonable travel allowance for its members in the performance of their official duties. (Acts 1986, No. 495, § 1, eff. July 2, 1986; Acts 1990, No. 537, § 1, eff. July 19, 1990; Acts 2009, No. 75, § 1, eff. Aug. 15, 2009.)

Editor’s Notes. — See Acts 1990, No. 537, § 2, for terms of Commissioners.

2009 Amendments. — The 2009 amendment by No. 75, in the second sentence of (A), substituted “eight commissioners” for “seven commissioners,” deleted “and, on an alternating basis” following “Denham Springs and Hammond,” substituted “term of four years” for “two year term” and added “one commissioner shall be appointed, for a term of four years.”

CROSS REFERENCES

Louisiana Law. — Required training for the commission, see La. R.S. 15:1093.4.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The power of appropriation to fund start up for juvenile detention center is vested in the legislature., Opinion Number 03-0237, 2003 La. AG LEXIS 450.

§ 1094.2. Purpose.

The purpose of the commission shall be to assist and afford opportunities to children who enter the juvenile justice system, or who are children in need of care or supervision, to become productive, law-abiding citizens of the community, parish, and state by the establishment of rehabilitative programs within a structured environment and to provide physical facilities and related services for children throughout the parishes of Livingston, St. Helena, St. Tammany, Tangipahoa, and Washington. (Acts 1986, No. 495, § 1, eff. July 2, 1986.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The power of appropriation to fund start up for juvenile detention center is vested in the legislature., Opinion Number 03-0237, 2003 La. AG LEXIS 450.

§ 1094.3. Board of commissioners; officers; meetings.

A. The board of commissioners shall elect a president, a secretary, and a treasurer, whose duties in addition to those provided by this Subpart shall be established by the board. If the board so decides, one commissioner may serve as both secretary and treasurer, but in any event the treasurer shall furnish bond in an amount and in accordance with terms and conditions fixed by the board.

B. The board shall fix a time and place for the holding of its regular meetings and shall hold at least one regular meeting in each calendar month. Additional regular or special meetings may be held upon the call of the president or of three of the commissioners. All meetings of the board shall be held at the domicile of the board and shall be governed by the provisions of R.S. 42:11 et seq.

C. A majority of the current members of the board shall constitute a quorum. A quorum shall be required to transact business and all actions and resolutions of the board must be approved by a majority of the quorum present. (Acts 1986, No. 495, § 1, eff. July 2, 1986.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute updated internal references in (B). See Acts 2010, No. 861, § 23.

CROSS REFERENCES

Louisiana Law. — Commission president; secretary; treasurer, see La. R.S. 15:1093.3.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The District Attorney’s office does not have a duty to provide legal representation to a non-state, local political subdivision. (See Atty. Gen. Op., Numbers 91-341, 90-593, and 85-782) The Florida Parishes Juvenile Justice District is established as a “political subdivision” in R.S. 15:1094. Additionally, R.S. 15:1094.3 and 1094.4 create a board of commissioners for the district which has the power to contract for legal services which are necessary or expedient for the conduct of its affairs., OPINION NUMBER 93-764, La. Atty. Gen. Op. No. 1993-764; 1994 La. AG LEXIS 18.

The Florida Parishes Juvenile Justice Commission may contract for necessary legal services for the Detention Center. OPINION NUMBER 95-54, La. Atty. Gen. Op. No. 1995-54; 1995 La. AG LEXIS 259.

§ 1094.4. Board; general authority.

A. The board may purchase or otherwise acquire, construct, reconstruct, rehabilitate, improve, repair, operate, lease as lessor or lessee, manage, and administer or enter into contracts for the management, administration, and operation of a juvenile detention facility or facilities, shelter care facility or facilities, or such other juvenile justice facilities as are useful, necessary, expedient, or convenient to carry out the plans and purposes of the commission and for the orderly conduct of its business. Such facilities may include but are not limited to office facilities, parking facilities, diagnostic facilities, dormitories, and other residential facilities for delinquent, neglected, or abused children or children in need of care or supervision, as well as for employees, patrons, visitors, and relatives of children who may enter the juvenile justice system or who are in need of care or supervision. In addition, the commission may lease, purchase, or acquire by donation or otherwise, any property, immovable or movable, tangible or intangible, from any person, firm, or corporation, including the state and its agencies and political subdivisions.

B. The board may also authorize and approve, upon such terms as it may deem advisable, contracts of employment for a superintendent or administrator and other necessary personnel and contracts for legal, financial, engineering, and other professional services necessary or expedient for the conduct of its affairs. (Acts 1986, No. 495, § 1, eff. July 2, 1986.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The District Attorney’s office does not have a duty to provide legal representation to a non-state, local political subdivision. (See Atty. Gen. Op., Numbers 91-341, 90-593, and 85-782) The Florida Parishes Juvenile Justice District is established as a “political subdivision” in R.S. 15:1094. Additionally, R.S. 15:1094.3 and 1094.4 create a board of commissioners for the district which has the power to contract for legal services which are necessary or expedient for the conduct of its affairs., OPINION NUMBER 93-764, La. Atty. Gen. Op. No. 1993-764; 1994 La. AG LEXIS 18.

The power of appropriation to fund start up for juvenile detention center is vested in the legislature., Opinion Number 03-0237, 2003 La. AG LEXIS 450.

§ 1094.5. Board; domicile; power to levy taxes, incur debt, issue bonds.

A. The board of commissioners shall be domiciled in the parish of Tangipahoa and shall have the power to sue and be sued. In the exercise of its powers to control, administer, and manage the affairs of the district, the board may incur debt and issue bonds, and it may levy taxes in the manner provided in this Subpart and pursuant to Article VI, Sections 30 and 32, of the Constitution of Louisiana or any other constitutional or statutory authority. The board generally may perform any function and exercise any power necessary, requisite, or proper for the administration and management of the affairs of the commission, and it specifically may cooperate with juvenile courts and other courts and public agencies within the Twenty-First and Twenty-Second Judicial Districts and aid and assist them in all ways authorized by law to carry out the purposes and responsibilities for which it is established.

B. In addition to the general powers conferred herein, in order to obtain the necessary funds to carry out its purposes, duties, and responsibilities, and in order to acquire, construct, maintain, and operate a juvenile facility or facilities and related services and programs throughout the Florida Parishes Juvenile Justice District, the commission may incur debt and issue general obligation bonds within the limitations prescribed by Article VI, Section 33, of the Constitution of Louisiana and other applicable constitutional or statutory authority, but only when authorized by a majority of the electors in the district who vote thereon in an election held for that purpose in accordance with laws governing such elections. (Acts 1986, No. 495, § 1, eff. July 2, 1986; Acts 1992, No. 693, § 1, eff. July 6, 1992.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The power of appropriation to fund start up for juvenile detention center is vested in the legislature., Opinion Number 03-0237, 2003 La. AG LEXIS 450.

§ 1094.6. Method of payment; facility situated in Tangipahoa Parish.

A. On the basis of information provided in accordance with R.S. 15:1083, the Department of Public Safety and Corrections shall determine the actual cost of operating the juvenile detention facility situated in Tangipahoa Parish when the facility files a statement requesting participation and funding under this Part. The department shall enter into a contractual agreement with the participating regional detention facility, specifying the services to be provided and the dollar amount of the contractual agreement, which shall be the actual cost of operating the facility or program. This amount shall be paid in quarterly advances to the participating regional detention facility.

B. In order to develop the detention facility desperately needed in the state and region for juveniles who are clients of the Department of Public Safety and Corrections, the department shall provide start-up funds for the establishment of the facility or program. (Acts 1987, No. 538, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The power of appropriation to fund start up for juvenile detention center is vested in the legislature., Opinion Number 03-0237, 2003 La. AG LEXIS 450.

§ 1094.7. Funding for the commission; criminal court costs.

A. In the parishes of Livingston, St. Helena, St. Tammany, Tangipahoa, and Washington, in all felony and misdemeanor prosecutions, including traffic offenses, under state law or parish or municipal ordinance, in any district, parish, city, or mayor’s court, special costs in an amount not to exceed five dollars shall be levied against every defendant who is convicted after trial, enters a plea of guilty or nolo contendere, or forfeits bond. However, in lieu of imposing the special costs, the court may direct that a like amount be deducted from any fine imposed prior to disposition of the fine in accordance with other laws, but in either event any amounts so collected shall be remitted, by the tenth of the month following the month in which collected, by the proper officer of the court to the board of the Florida Parishes Juvenile Justice Commission to be used for the expenses of its operations as provided in this Subpart.

B. In the parishes of Livingston, St. Helena, St. Tammany, Tangipahoa, and Washington, in all courts exercising juvenile jurisdiction, special costs in an amount not to exceed five dollars shall be levied against every juvenile who is found to have committed a traffic violation, under state law or parish or municipal ordinance, and special costs in an amount not to exceed twenty-five dollars shall be levied against every juvenile who is adjudicated a delinquent. All or part of the costs may be suspended, but any amounts thereof collected shall be remitted, by the tenth of the month following the month in which collected, by the proper officer of the court in which the matter was heard to the board of the Florida Parishes Juvenile Justice Commission to be used for the expenses of its operations in this Subpart. (Acts 1989, No. 148, § 1.)

SUBPART C. TANGIPAHOA PARISH JUVENILE JUSTICE DISTRICT.

§ 1095. Tangipahoa Parish Juvenile Justice District; creation; jurisdiction.

The Tangipahoa Parish Juvenile Justice District is hereby established as a political subdivision of the state, with a territorial jurisdiction throughout the parish. (Acts 1986, No. 733, § 1; eff. July 8, 1986.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The Northwest Louisiana Juvenile Detention Center Authority may accept donations from private entities in accord with its general powers and it must pay sales tax on its purchases normally subject to such tax., OPINION NUMBER 91-268, La. Atty. Gen. Op. No. 1991-268; 1991 La. AG LEXIS 318.

§ 1095.1. Board of commissioners; appointment; terms.

A. The Tangipahoa Parish Juvenile Justice Commission is hereby created to control, administer, and manage the affairs of the district. The commission shall be composed of a board of five commissioners, who shall be qualified electors domiciled and residing in the district. They shall be appointed for terms of four years. One commissioner shall be appointed by the district court judges who serve Tangipahoa Parish and the district attorney for the Twenty-First Judicial District; one commissioner shall be appointed by the judge of the City Court of Hammond; one commissioner shall be appointed by the state representative from District No. 72; one commissioner shall be appointed by the state representative from District No. 73; and one commissioner shall be appointed by the state representative from District No. 74.

B. The members of the board of commissioners shall serve without salary or per diem but the board may authorize a reasonable travel allowance for its members in the performance of their official duties. (Acts 1986, No. 733, § 1, eff. July 8, 1986.)

CROSS REFERENCES

Louisiana Law. — Required training for the commission, see La. R.S. 15:1093.4.

§ 1095.2. Purpose.

The purpose of the commission shall be to assist and afford opportunities to children who enter the juvenile justice system, or who are children in need of care or supervision, to become productive, law-abiding citizens of the community, parish, and state by the establishment of rehabilitative programs within a structured environment and to provide physical facilities and related services for children throughout the area. (Acts 1986, No. 733, § 1, eff. July 8, 1986.)

§ 1095.3. Board of commissioners; officers; meetings.

A. The board of commissioners shall elect a president, a secretary, and a treasurer, whose duties in addition to those provided by this Subpart shall be established by the board. If the board so decides, one commissioner may serve as both secretary and treasurer, but in any event the treasurer shall furnish bond in an amount and in accordance with terms and conditions fixed by the board.

B. The board shall fix a time and place for the holding of its regular meetings and shall hold at least one regular meeting in each calendar month. Additional regular or special meetings may be held upon the call of the president or of two of the commissioners. All meetings of the board shall be held at the domicile of the board and shall be governed by the provisions of R.S. 42:11 et seq.

C. A majority of the current members of the board shall constitute a quorum. A quorum shall be required to transact business and all actions and resolutions of the board must be approved by a majority of the quorum present. (Acts 1986, No. 733, § 1, eff. July 8, 1986.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute updated internal references in (B). See Acts 2010, No. 861, § 23.

CROSS REFERENCES

Louisiana Law. — Commission president; secretary; treasurer, see La. R.S. 15:1093.3.

§ 1095.4. Board; general authority.

A. The board may purchase or otherwise acquire, construct, reconstruct, rehabilitate, improve, repair, operate, lease as lessor or lessee, manage, and administer or enter into contracts for the management, administration, and operation of a juvenile detention facility or facilities, shelter care facility or facilities, or such other juvenile justice facilities as are useful, necessary, expedient, or convenient to carry out the plans and purposes of the commission and for the orderly conduct of its business. Such facilities may include but are not limited to office facilities, parking facilities, diagnostic facilities, dormitories, and other residential facilities for delinquent, neglected, or abused children or children in need of care or supervision, as well as for employees, patrons, visitors, and relatives of children who may enter the juvenile justice system or who are in need of care or supervision. In addition, the commission may lease, purchase, or acquire by donation or otherwise, any property, immovable or movable, tangible or intangible, from any person, firm, or corporation, including the state and its agencies and political subdivisions.

B. The board may also authorize and approve, upon such terms as it may deem advisable, contracts of employment for a superintendent or administrator and other necessary personnel and contracts for legal, financial, engineering, and other professional services necessary or expedient for the conduct of its affairs. (Acts 1986, No. 733, § 1, eff. July 8, 1986.)

§ 1095.5. Board; domicile; power to levy taxes, incur debt, issue bonds.

A. The board of commissioners shall be domiciled in the city of Hammond and shall have the power to sue and be sued. In the exercise of its powers to control, administer, and manage the affairs of the district, the board may incur debt and issue bonds, and it may levy taxes in the manner provided in this Subpart and pursuant to Article VI, Sections 30 and 32, of the Constitution of Louisiana or any other constitutional or statutory authority. The board generally may perform any function and exercise any power necessary, requisite, or proper for the administration and management of the affairs of the commission, and it specifically may cooperate with juvenile courts and other courts and public agencies within the Twenty-First Judicial District and aid and assist them in all ways authorized by law to carry out the purposes and responsibilities for which it is established.

B. In addition to the general powers conferred herein, in order to obtain the necessary funds to carry out its purposes, duties, and responsibilities, and in order to acquire, construct, maintain, and operate a juvenile facility or facilities and related services and programs throughout the Tangipahoa Parish Juvenile Justice District, the commission may incur debt and issue general obligation bonds within the limitations prescribed by Article VI, Section 33, of the Constitution of Louisiana and other applicable constitutional or statutory authority, but only when authorized by a majority of the electors in the district who vote thereon in an election held for that purpose in accordance with laws governing such elections. (Acts 1986, No. 733, § 1, eff. July 8, 1986.)

SUBPART D. TRI-PARISH JUVENILE JUSTICE DISTRICT.

§ 1096. Tri-Parish Juvenile Justice District; creation; jurisdiction; definitions.

A. The Tri-Parish Juvenile Justice District is hereby established as a political subdivision of the state, with a territorial jurisdiction throughout the Eighteenth Judicial District, including the parishes of Iberville, Pointe Coupee, and West Baton Rouge.

B. As used in this Subpart, the following words and terms shall have the following meanings, unless the context clearly indicates and requires another or different meaning or intent:

(1) “Board” means the board of commissioners of the Tri-Parish Juvenile Justice Commission.

(2) “Commission” means the Tri-Parish Juvenile Justice Commission.

(3) “District” means the Tri-Parish Juvenile Justice District.

(4) “Facility” means any juvenile detention facility, shelter care facility, or such other juvenile justice facility.

(5) “Governing authority” means the governing authority of a parish.

(6) “Lease-purchase contract” is the financing and acquisition of property by a person pursuant to an arrangement under which such person acquires title to property, constructs a facility thereon, and enters into a lease-purchase contract with the commission providing for the leasing of the property, including a facility thereon, to the commission and the acquisition of title to the property by the commission at the end of the lease period. For the purposes of this Subpart, the term “lease-purchase contract” also means any agreement between a person and the commission providing for the acquisition, lease, custody of juveniles, or other form of operation of a newly constructed facility as may be provided in such agreement, provided that all policy and criteria matters for management shall be determined by the commission.

(7) “Participating parish” means any parish which has entered into a participation agreement with the commission by which certain space within the facility is subleased to house juveniles from the participating parish. (Acts 1986, No. 929, § 1, eff. July 10, 1986; Acts 1992, No. 1071, § 1, eff. July 14, 1992.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Deputy sheriff may not operate or have an interest in any business which performs any services of a law enforcement nature., Opinion 97-528, La. Atty. Gen. Op. No. 1997-528; 1998 La. AG LEXIS 73.

Deputy sheriff may not operate or have an interest in any business which performs any services of a law enforcement nature. This opinion RECALLS Attorney General Opinion 97-80., Opinion 03-0048, La. Atty. Gen. Op. No. 2003-0048; 2003 La. AG LEXIS 46.

§ 1096.1. Board of commissioners; appointment; terms.

A. The Tri-Parish Juvenile Justice Commission is hereby created to control, administer, and manage the affairs of the district. The commission shall be composed of a board of seven commissioners, who shall be qualified electors domiciled and residing in the Eighteenth Judicial District. They shall be appointed for terms of four years. Each of the three parish governing authorities shall appoint two commissioners from lists of not less than three nor more than five names of persons domiciled and residing in their respective parishes submitted by the district judges and the district attorney for the Eighteenth Judicial District. One commissioner shall be appointed at large by the district judges and the district attorney.

B. The members of the board of commissioners shall serve without salary or per diem but the board may authorize a reasonable travel allowance for its members in the performance of their official duties. (Acts 1986, No. 929, § 1, eff. July 10, 1986.)

CROSS REFERENCES

Louisiana Law. — Required training for the commission, see La. R.S. 15:1093.4.

§ 1096.2. Purpose.

A. The purpose of the commission shall be to assist and afford opportunities to preadjudicatory and postadjudicatory children who enter the juvenile justice system, or who are children in need of care or supervision, to become productive, law-abiding citizens of the community, parish, and state by the establishment of rehabilitative programs within a structured environment and to provide physical facilities and related services for children, including the housing, care, supervision, maintenance, and education of juveniles under the age of seventeen years, and for juveniles seventeen years of age and over who were under seventeen years of age when they committed an alleged offense, throughout the parishes within the district and other participating parishes.

B. If not otherwise prohibited by law, in addition to any other authority and power granted by law, the board of commissioners is authorized to enter into a cooperative endeavor agreement with any other state, parish, or local agency to provide for the establishment and maintenance of evidence-based juvenile services and programs, including but not limited to the district attorney’s early intervention program.

C. Additionally, and if not otherwise prohibited by law, in association with such qualified programs, the board of commissioners is specifically authorized to expend any and all funds collected and to pay any and all negotiated costs and expenses for these juvenile services and programs provided within the district. (Acts 1992, No. 1071, § 1, eff. July 14, 1992; Acts 2010, No. 581, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 581 added the (A) designation; and added (B) and (C).

§ 1096.3. Board of commissioners; officers; meetings.

A. The board of commissioners shall elect a president, a secretary, and a treasurer, whose duties in addition to those provided by this Subpart shall be established by the board. If the board so decides, one commissioner may serve as both secretary and treasurer, but in any event the treasurer shall furnish bond in an amount and in accordance with terms and conditions fixed by the board.

B. The board shall fix a time and place for the holding of its regular meetings and shall hold at least one regular meeting in each calendar month. Additional regular or special meetings may be held upon the call of the president or of three of the commissioners. All meetings of the board shall be governed by the provisions of R.S. 42:11 et seq.

C. A majority of the current members of the board shall constitute a quorum. A quorum shall be required to transact business and all actions and resolutions of the board must be approved by a majority of the quorum present. (Acts 1986, No. 929, § 1, eff. July 10, 1986.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute updated internal references in (B). See Acts 2010, No. 861, § 23.

CROSS REFERENCES

Louisiana Law. — Commission president; secretary; treasurer, see La. R.S. 15:1093.3.

§ 1096.4. Board; general authority.

A. (1) The board may purchase or otherwise acquire, construct, reconstruct, rehabilitate, improve, repair, operate, lease as lessor or lessee, manage, and administer or enter into contracts for the management, administration, and operation of a juvenile detention facility or facilities, shelter care facility or facilities, or such other juvenile justice facilities as are useful, necessary, expedient, or convenient to carry out the plans and purposes of the commission and for the orderly conduct of its business. Such facilities may include but are not limited to office facilities, parking facilities, diagnostic facilities, dormitories, residential units, administration and social services buildings, cafeteria buildings, gymnasium and recreation buildings, education buildings, and other residential facilities for delinquent, neglected, or abused children or children in need of care or supervision, as well as for employees, patrons, visitors, and relatives of children who may enter the juvenile justice system or who are in need of care or supervision. In addition, the commission may lease, purchase, or acquire by donation or otherwise, any property, immovable or movable, tangible or intangible, from any person, firm, or corporation, including the state and its agencies and political subdivisions.

(2) In connection with the construction, reconstruction, rehabilitation, improvement, or repair of any facility and the equipping thereof, the board shall comply, or cause to be complied, with the applicable provisions of R.S. 38:2211 et seq., the Public Bid Law; however, the lease or lease-purchase contract need not additionally be advertised and bid by the board, and to that extent the board shall be exempt from the provisions of Chapter 10 of Title 41 of the Louisiana Revised Statutes of 1950.

(3) The purchase, reconstruction, rehabilitation, improvement, or repair of a facility and the equipping thereof by the lessor shall be subject to only those state and local sales and use taxes which the board would have been subject to if such purchase, reconstruction, rehabilitation, improvement, repair, or equipping had been contracted for directly by the board. If the board is subject to sales and use taxes upon a direct contract for such purchase, reconstruction, rehabilitation, improvement, repair, or equipping by the board, the lessor shall be so subject; however, in such cases the board shall not additionally be subject to a sales and use tax on the lease payments to the lessor under a lease or lease-purchase contract.

(4) The obligation to make payments under a lease-purchase contract and the obligation to pay other charges incident to any such contract shall not constitute or give rise to an indebtedness within the meaning of any constitutional, statutory, or home rule charter debt limitation. If the payments received from a lease or lease-purchase contract are security for any notes, certificates, bonds, or other similar instruments, the portion of such payments representing interest shall be exempt from all taxation by the state or any political subdivision thereof.

B. The board may:

(1) Enter into a lease or lease-purchase contract with any person, public or private, for the acquisition of a facility with a lease term not to exceed thirty years upon such terms and conditions as it shall deem proper; however, such contract shall contain the following annual appropriation dependency clause:

“The continuation of this contract is contingent upon the continuation of an appropriation of funds by the board to fulfill the requirements of the contract. If the board fails to appropriate sufficient monies to provide for the continuation of the contract or if such appropriation is reduced by any means provided in the appropriations resolution to prevent the total appropriations for the year from exceeding revenues for that last year or for any other lawful purpose and the effect of such reduction is to provide insufficient monies for the continuation of the contract, the contract shall terminate on the date of the beginning of the first fiscal year for which funds are not appropriated.”

(2) Enter into a participation agreement with the parishes of Iberville, Pointe Coupee, and West Baton Rouge, and, subject to the approval of said parishes, with any other parish or other entity subleasing a portion of the facility, provided that no such sublease shall relieve the sublessor of obligations under its lease, and providing for the care and maintenance of juveniles from that parish at the facility.

(3) Generally do all things lawfully to provide temporary custodial care, supervision, and education of juveniles.

(4) Authorize and approve, upon such terms as it may deem advisable, contracts of employment for a superintendent or administrator and other necessary personnel and contracts for legal, financial, engineering, and other professional services necessary or expedient for the conduct of its affairs.

(5) Adopt rules and regulations for the operations and maintenance of the facility.

(6) Accept available federal, state, or other public funds or private funds allocated for the purpose of establishing, improving, operating, or maintaining the facility.

(7) Perform any function and exercise any power necessary, requisite, or proper for the administration and management of its affairs pursuant to this Subpart.

(8) Cooperate with juvenile courts and other courts and public agencies of the parishes within the district and other participating parishes.

(9) Create pursuant to Chapter 2 of Title 12 of the Louisiana Revised Statutes of 1950, as amended, entities that are necessary or desirable in order to effect the issuance of notes, bonds, or certificates which will be secured by lease, lease-purchase contract, or participation agreement payments authorized by this Subpart. (Acts 1986, No. 929, § 1, eff. July 10, 1986; Acts 1992, No. 1071, § 1, eff. July 14, 1992.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Deputy sheriff may not operate or have an interest in any business which performs any services of a law enforcement nature., Opinion 97-528, La. Atty. Gen. Op. No. 1997-528; 1998 La. AG LEXIS 73.

Deputy sheriff may not operate or have an interest in any business which performs any services of a law enforcement nature. This opinion RECALLS Attorney General Opinion 97-80., Opinion 03-0048, La. Atty. Gen. Op. No. 2003-0048; 2003 La. AG LEXIS 46.

§ 1096.5. Board; domicile; power to levy taxes, incur debt, and issue bonds.

A. The board of commissioners shall be domiciled in the parish of West Baton Rouge and shall have the power to sue and be sued. In the exercise of its powers to control, administer, and manage the affairs of the district, the board may incur debt and issue bonds, and it may levy taxes in the manner provided in this Subpart and pursuant to Article VI, Sections 30 and 32, of the Constitution of Louisiana or any other constitutional or statutory authority. The board generally may perform any function and exercise any power necessary, requisite, or proper for the administration and management of the affairs of the commission, and it specifically may cooperate with juvenile courts and other courts and public agencies within the Eighteenth Judicial District and aid and assist them in all ways authorized by law to carry out the purposes and responsibilities for which it is established.

B. In addition to the general powers conferred herein, in order to obtain the necessary funds to carry out its purposes, duties, and responsibilities, and in order to acquire, construct, maintain, and operate a juvenile facility or facilities and related services and programs throughout the Tri-Parish Juvenile Justice District, the commission may, subject to the approval of the governing authorities of the parishes of Iberville, Pointe Coupee, and West Baton Rouge, incur debt and issue general obligation bonds within the limitations prescribed by Article VI, Section 33, of the Constitution of Louisiana and other applicable constitutional or statutory authority, but only when authorized by a majority of the electors in the district who vote thereon in an election held for that purpose in accordance with laws governing such elections.

C. The board, subject to the approval of the governing authorities of the parishes of Iberville, Pointe Coupee, and West Baton Rouge, may levy a special annual tax not to exceed one mill for a period of not more than twenty years for the purposes of acquiring, constructing, equipping, operating, maintaining, and managing a facility and providing rehabilitative programs within a structured environment for children who enter the juvenile justice system or who are children in need of care or supervision or making payments pursuant to a lease or lease-purchase contract pursuant to this Subpart by a two-thirds vote of total membership of the board, but only after a public hearing is held and when authorized by a majority of the electors who vote thereon in an election held for that purpose. In addition and subject to the approval of the governing authorities of the parishes of Iberville, Pointe Coupee, and West Baton Rouge, the board may also levy an additional tax not to exceed two mills for a period of not more than twenty years for such purposes by a two-thirds vote of the total membership of the board, but only after a public hearing is held and when authorized by a majority of the electors who vote thereon in an election held for that purpose. (Acts 1986, No. 929, § 1, eff. July 10, 1986; Acts 1992, No. 1071, § 1, eff. July 14, 1992.)

§ 1096.6. Use of facilities.

The facility shall be used for the temporary detention of juveniles from the parishes within the district while awaiting trial or other disposition of their cases, runaways from parishes within the district, and juveniles awaiting transfer to the Department of Public Safety and Corrections. Subject to the approval of the governing authorities of the parishes of Iberville, Pointe Coupee, and West Baton Rouge, juveniles from parishes outside of the district may be accepted by the board in accordance with rules and regulations adopted therefor by the board and pursuant to a participation agreement between the board and the governing authority of the participating parish, but only upon payment or agreement of the participating parish to pay the charge established for the sublease of space in the facility and the fee for the care and maintenance of each juvenile. (Acts 1992, No. 1071, § 1, eff. July 14, 1992.)

§ 1096.7. Participation by parishes; appropriations.

A. The governing authority of any parish may enter into a participation agreement with the board to sublease a portion of any facility and provide for the care and maintenance of juveniles from that participating parish at the facility pursuant to this Subpart.

B. The governing authority of each participating parish shall annually appropriate an amount which will be sufficient to fund the parish’s obligation pursuant to the participation agreement entered into with the board pursuant to this Subpart.

C. For the purpose of obtaining necessary funds pursuant to Subsection B, each participating parish may levy a special annual tax not to exceed one mill for a period of not more than twenty years by a two-thirds vote of total membership of the parish governing authority, but only after a public hearing is held and when authorized by a majority of the electors who vote thereon in an election held for that purpose. In addition and if deemed necessary by the governing authority, a participating parish may levy a supplemental annual tax not to exceed two mills for a period of not more than twenty years for such purposes by a two-thirds vote of the total membership of the governing authority, but only after a public hearing is held and when authorized by a majority of the electors who vote thereon in an election held for that purpose. (Acts 1992, No. 1071, § 1, eff. July 14, 1992.)

SUBPART E. WARE YOUTH CENTER AUTHORITY.

§ 1097. Ware Youth Center Authority; creation; jurisdiction.

A. The Ware Youth Center Authority is hereby established as a political subdivision of the state, with a territorial jurisdiction throughout the parishes of Claiborne, DeSoto, Natchitoches, Red River, Sabine, and Webster. If the governing authority of Claiborne Parish or the governing authority of Webster Parish elects to withdraw its respective parish from the district, the territorial jurisdiction of the district shall not include such parish or parishes.

B. The local governing authority of Claiborne Parish or Webster Parish may elect to withdraw its respective parish from membership and participation in the Ware Youth Center upon majority vote of the governing authority during the period beginning September 1, 1991 and ending December 31, 1991. (Acts 1986, No. 833, § 1, eff. July 10, 1986; Acts 1991, No. 147, § 1, eff. July 2, 1991; HCR 44, 1st Ex. Sess.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Seven parish territorial jurisdiction is also legislatively intended election district for Northwest Louisiana Juvenile Detention Authority, which is political subdivision of the state which may levy special tax by majority vote. Opinion No. 89-61, La. Atty. Gen. Op. No. 1989-61; 1989 La. AG LEXIS 202.

The Northwest Louisiana Juvenile Detention Center Authority may accept donations from private entities in accord with its general powers and it must pay sales tax on its purchases normally subject to such tax. Opinion No. 91-268, La. Atty. Gen. Op. No. 1991-268; 1991 La. AG LEXIS 318.

The Authority has the authority to rent or obtain appropriate bed space in juvenile facilities located within or without the State of Louisiana. The procedures set forth in R.S. 15:1105.1 are the procedures which must be followed for the appointment of the Authority’s commission. Opinion No. 03-0208A, 2003 La. AG LEXIS 444.

Assistant director of Ware Youth Center may not hold position of police juror as same constitutes incompatible offices. Opinion No. 05-0129. 2005 La. AG LEXIS 60.

§ 1097.1. Board of commissioners; appointment; terms.

A. The Ware Youth Center Authority shall be governed by a commission which shall control, administer, and manage the affairs of the district. The commission shall be composed of a board of commissioners, who shall be qualified electors domiciled and residing in the district. They shall be appointed for terms of four years, as follows:

(1) Three commissioners shall be appointed by the judges exercising juvenile jurisdiction within the participating parish areas.

(2) Four commissioners shall be appointed by the sheriffs of the participating parishes and the chiefs of police of municipalities within the participating parish areas.

(3) One commissioner shall be appointed by the governing authority of each of the participating parishes.

(4) One commissioner shall be appointed by the district attorneys with jurisdiction in the participating parishes.

(5) Three commissioners shall be appointed by the assistant secretary of the office of juvenile justice of the Department of Public Safety and Corrections.

B. The members of the board of commissioners shall serve without salary or per diem but the board may authorize a reasonable travel allowance for its members in the performance of their official duties. (Acts 1986, No. 833, § 1, eff. July 10, 1986; Acts 1991, No. 147, § 1, eff. July 2, 1991; Acts 1992, No. 297, § 1; HCR 44, 1998, 1st Ex. Sess; Acts 2008, No. 565, § 1, eff. Aug. 15, 2008.)

2008 Amendments. — Acts 2008, No. 565, § 1, effective August 15, 2008, substituted “office of juvenile justice” for “office of youth development” in (A)(5).

CROSS REFERENCES

Louisiana Law. — Required training for the commission, see La. R.S. 15:1093.4.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Seven parish territorial jurisdiction is also legislatively intended election district for Northwest Louisiana Juvenile Detention Authority, which is political subdivision of the state which may levy special tax by majority vote., OPINION NUMBER 89-61, La. Atty. Gen. Op. No. 1989-61; 1989 La. AG LEXIS 202.

§ 1097.2. Purpose.

The purpose of the commission shall be to assist and afford opportunities to preadjudicatory and postadjudicatory children who enter the juvenile justice system to become productive, law-abiding citizens of the community, parish, and state by the establishment of rehabilitative programs within a structured environment and to provide physical facilities and related services for children throughout the parishes belonging to the authority. (Acts 1986, No. 833, § 1, eff. July 10, 1986; Acts 1991, No. 147, § 1, eff. July 2, 1991.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Seven parish territorial jurisdiction is also legislatively intended election district for Northwest Louisiana Juvenile Detention Authority, which is political subdivision of the state which may levy special tax by majority vote., OPINION NUMBER 89-61, La. Atty. Gen. Op. No. 1989-61; 1989 La. AG LEXIS 202.

§ 1097.3. Board of commissioners; officers; meetings.

A. The board of commissioners shall elect a president, a secretary, and a treasurer, whose duties in addition to those provided by this Subpart shall be established by the board. If the board so decides, one commissioner may serve as both secretary and treasurer, but in any event the treasurer shall furnish bond in an amount and in accordance with terms and conditions fixed by the board. The board may also elect an executive board, composed of not more than seven members, and establish its duties and responsibilities.

B. The board shall fix a time and place for the holding of its regular meetings. Additional regular or special meetings may be held upon the call of the president or of three of the commissioners. All meetings of the board shall be held at the domicile of the board and shall be governed by the provisions of R.S. 42:11 et seq. The board shall hold at least one regular meeting in each calendar month; however, the board may meet less frequently but not less than once each calendar quarter if it establishes an executive board and requires it to hold regular meetings at least once in each calendar month.

C. A majority of the current members of the board shall constitute a quorum. A quorum shall be required to transact business and all actions and resolutions of the board must be approved by a majority of the quorum present. (Acts 1986, No. 833, § 1, eff. July 10, 1986.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute updated internal references in (B). See Acts 2010, No. 861, § 23.

CROSS REFERENCES

Louisiana Law. — Commission president; secretary; treasurer, see La. R.S. 15:1093.3.

§ 1097.4. Board; general authority.

A. The board may purchase or otherwise acquire, construct, reconstruct, rehabilitate, improve, repair, operate, lease as lessor or lessee, manage, and administer or enter into contracts for the management, administration, and operation of a juvenile detention facility or facilities, shelter care facility or facilities, or such other juvenile justice facilities as are useful, necessary, expedient, or convenient to carry out the plans and purposes of the commission and for the orderly conduct of its business. Such facilities may include but are not limited to office facilities, parking facilities, diagnostic facilities, dormitories, and other residential facilities for delinquent, neglected, or abused children or children in need of care or supervision, as well as for employees, patrons, visitors, and relatives of children who may enter the juvenile justice system or who are in need of care or supervision. In addition, the commission may lease, purchase, or acquire by donation or otherwise, any property, immovable or movable, tangible or intangible, from any person, firm, or corporation, including the state and its agencies and political subdivisions.

B. The board may also authorize and approve, upon such terms as it may deem advisable, contracts of employment for a superintendent or administrator and other necessary personnel and contracts for legal, financial, engineering, and other professional services necessary or expedient for the conduct of its affairs. (Acts 1986, No. 833, § 1, eff. July 10, 1986.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The Northwest Louisiana Juvenile Detention Center Authority may accept donations from private entities in accord with its general powers and it must pay sales tax on its purchases normally subject to such tax., OPINION NUMBER 91-268, La. Atty. Gen. Op. No. 1991-268; 1991 La. AG LEXIS 318.

The Authority has the authority to rent or obtain appropriate bed space in juvenile facilities located within or without the State of Louisiana. The procedures set forth in R.S. 15:1105.1 are the procedures which must be followed for the appointment of the Authority’s commission., Opinion Number 03-0208A, 2003 La. AG LEXIS 444.

§ 1097.5. Board; domicile; power to levy taxes, incur debt, issue bonds.

A. The board of commissioners shall be domiciled in Red River Parish and shall have the power to sue and be sued. In the exercise of its powers to control, administer, and manage the affairs of the authority, the board may incur debt and issue bonds, and it may levy taxes in the manner provided in this Subpart and pursuant to Article VI, Sections 30 and 32, of the Constitution of Louisiana or any other constitutional or statutory authority. The board generally may perform any function and exercise any power necessary, requisite, or proper for the administration and management of the affairs of the commission, and it specifically may cooperate with juvenile courts and other courts and public agencies within the seven parish area and aid and assist them in all ways authorized by law to carry out the purposes and responsibilities for which it is established.

B. In addition to the general powers conferred herein, in order to obtain the necessary funds to carry out its purposes, duties, and responsibilities, and in order to acquire, construct, maintain, and operate a juvenile facility or facilities and related services and programs throughout the territorial jurisdiction of the Northwest Louisiana Juvenile Detention Center Authority, the commission may incur debt and issue general obligation bonds within the limitations prescribed by Article VI, Section 33, of the Constitution of Louisiana and other applicable constitutional or statutory authority, but only when authorized by a majority of the electors in the seven parish area who vote thereon in an election held for that purpose in accordance with laws governing such elections. (Acts 1986, No. 833, § 1, eff. July 10, 1986.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Seven parish territorial jurisdiction is also legislatively intended election district for Northwest Louisiana Juvenile Detention Authority, which is political subdivision of the state which may levy special tax by majority vote., OPINION NUMBER 89-61, La. Atty. Gen. Op. No. 1989-61; 1989 La. AG LEXIS 202.

Statute gives Juvenile Authority discretion to contract for any service the authority determines will be helpful to its administration. If the authority disseminates purely factual information. It may publish advertisements about an upcoming tax election and pay for publication with public funds., OPINION NUMBER 89-418, La. Atty. Gen. Op. No. 1989-418; 1989 La. AG LEXIS 639.

The Authority has the authority to rent or obtain appropriate bed space in juvenile facilities located within or without the State of Louisiana. The procedures set forth in R.S. 15:1105.1 are the procedures which must be followed for the appointment of the Authority’s commission., Opinion Number 03-0208A, 2003 La. AG LEXIS 444.

§ 1097.6. Funding for the authority; criminal court costs.

In the parishes of Bienville, Claiborne, DeSoto, Natchitoches, Red River, Sabine, and Webster, in all felony and misdemeanor prosecutions, including traffic offenses, under state law or parish or municipal ordinance, in any district, parish, city, or mayor’s court, special costs in the amount of seven dollars and fifty cents shall be levied against every defendant who is convicted after trial or who enters a plea of guilty or nolo contendere or who forfeits bond. However, in lieu of imposing the special costs, the court may direct that a like amount be deducted from any fine imposed prior to disposition of the fine in accordance with other laws, but in either event any amounts so collected shall be remitted, by the tenth of the month following the month in which collected, by the proper officer of the court to the board of the Ware Youth Center Authority to be used for the expenses of its operations as provided in this Subpart. (Acts 1986, No. 1004, § 1, eff. July 16, 1986; HCR 44, 1998 1st Ex. Sess.)

§ 1097.7. Funding for the authority; juvenile court costs.

In the parishes of Bienville, Claiborne, DeSoto, Natchitoches, Red River, Sabine, and Webster, in all courts exercising juvenile jurisdiction, special costs in the amount of fifty dollars shall be levied against every juvenile who is found to have committed a traffic violation or who is adjudicated a delinquent. All or part of the costs may be suspended, but any amounts thereof collected shall be remitted, by the tenth of the month following the month in which collected, by the proper officer of the court in which the matter was heard to the board of the Ware Youth Center Authority to be used for the expenses of its operations as provided in this Subpart. (Acts 1986, No. 1005, § 1, eff. July 16, 1986; HCR 44, 1998 1st Ex. Sess.)

SUBPART F. ST. JAMES PARISH YOUTH CENTER.

§ 1098.1. Construction of Subpart; controlling law.

A. To the extent that the provisions of this Subpart are inconsistent with any other statutory law, the provisions of this Subpart shall be deemed controlling, except that all provisions of the Code of Juvenile Procedure relative to the placement of juveniles in shelter care facilities and detention centers shall be deemed controlling.

B. This Subpart does and shall be construed to provide a complete, additional, and alternative method for the doing of the things authorized hereby and shall be regarded as supplemental and additional to powers conferred by other laws. No notice to, consent, or approval by any governmental body or public officer shall be required as a prerequisite to the entering into of any lease or lease-purchase contract which contains an annual appropriation dependency clause, nor to the issuance of any participation certificates with respect thereto, or to the exercise of any other public function or corporate power of a governing authority except as is provided in this Subpart. (Acts 1989, No. 19, § 1, eff. June 13, 1989.)

§ 1098.2. Definitions.

As used in this Subpart, the following words and terms shall have the following meanings, unless the context clearly indicates and requires another or different meaning or intent:

(1) “Commission” means the governing authority of St. James Parish.

(2) “Lease-purchase contract” is the financing and acquisition of property by a person pursuant to an arrangement under which such person acquires title to property, constructs a youth center thereon, and enters into a lease-purchase contract with the commission providing for the leasing of the property, including a youth center, to the parish and the acquisition of title to the property by the parish at the end of the lease period. For the purposes of this Subpart, the term “lease-purchase contract” also means any agreement between a person and the parish providing for the acquisition, lease, custody of juveniles, or other form of operation of a newly constructed youth center as may be provided in such agreement, provided that all policy and criteria matters for management shall be determined by the parish.

(3) “Parish” means St. James Parish.

(4) “Participating parish” means any parish which has entered into a participation agreement with St. James Parish by which certain space within a youth center is subleased to house juveniles from the participating parish. (Acts 1989, No. 19, § 1, eff. June 13, 1989.)

CROSS REFERENCES

Louisiana Law. — Required training for the commission, see La. R.S. 15:1093.4.

§ 1098.3. Purpose.

The commission may assist and afford opportunities to preadjudicatory and postadjudicatory children who enter the juvenile justice system to become productive, law-abiding citizens of the community, parish, and state by the establishment of rehabilitative programs within a structured environment and provide physical facilities and related services for children, including the housing, care, supervision, maintenance, and education of juveniles under the age of seventeen years, and for juveniles seventeen years of age and over who were under seventeen years of age when they committed an alleged offense, throughout St. James Parish and participating parishes. (Acts 1989, No. 19, § 1, eff. June 13, 1989.)

§ 1098.4. General authority.

A. (1) The commission may purchase or otherwise acquire, construct, reconstruct, rehabilitate, improve, repair, operate, lease as lessor or lessee, manage, and administer, or enter into contracts for the management, administration, and operation of, a youth center useful, necessary, expedient, or convenient to carry out the plans and purposes of this Subpart. The center may include but is not limited to residential units, administration and social services building, cafeteria building, gymnasium and recreational building, education building, and other residential facilities for delinquent, neglected, or abused children or children in need of care or supervision, as well as for employees, patrons, visitors, and relatives of children who may enter the juvenile justice system or who are in need of care or supervision. In addition, the commission may lease, purchase, or acquire by donation or otherwise, any property, immovable or movable, corporeal or incorporeal, from any person, firm, or corporation, including the state and its agencies and political subdivisions.

(2) In connection with the construction, reconstruction, rehabilitation, improvement, and/or repair of a youth center and the equipping thereof, the parish shall comply, or cause to be complied, with the applicable provisions of R.S. 38:2211 et seq., the public bid law; however, the lease or lease-purchase contract need not additionally be advertised and bid by the parish, and to that extent the parish shall be exempt from the provisions of Chapter 10 of Title 41 of the Louisiana Revised Statutes of 1950.

(3) The purchase, reconstruction, rehabilitation, improvement, and/or repair of a youth center and the equipping thereof by the lessor shall be subject to only those state and local sales and use taxes which the parish would have been subject to if such purchase, reconstruction, rehabilitation, improvement, repair, and/or equipping had been contracted for directly by the parish. If the parish is subject to sales and use taxes upon a direct contract for such purchase, reconstruction, rehabilitation, improvement, repair, and/or equipping by the parish, the lessor shall be so subject; however, in such cases the parish shall not additionally be subject to a sales and use tax on the lease payments to the lessor under a lease or lease-purchase contract.

(4) The obligation to make payments under a lease-purchase contract and the obligation to pay other charges incident to any such contract shall not constitute or give rise to an indebtedness within the meaning of any constitutional, statutory, or home rule charter debt limitation. If the payments received from a lease or lease-purchase contract are security for any notes, certificates, bonds, or other similar instruments, the portion of such payments representing interest shall be exempt from all taxation by the state or any political subdivision thereof.

B. The commission may:

(1) Enter into a lease or lease-purchase contract with any person, public or private, for the acquisition of a youth center with a lease term not to exceed thirty years upon such terms and conditions as it shall deem proper; however, such contract shall contain the following annual appropriation dependency clause:

“The continuation of this contract is contingent upon the continuation of an appropriation of funds by the governing authority to fulfill the requirements of the contract. If the governing authority fails to appropriate sufficient monies to provide for the continuation of the contract or if such appropriation is reduced by any means provided in the appropriations ordinance to prevent the total appropriations for the year from exceeding revenues for that year or for any other lawful purpose and the effect of such reduction is to provide insufficient monies for the continuation of the contract, the contract shall terminate on the date of the beginning of the first fiscal year for which funds are not appropriated.”

(2) Enter into a participation agreement with another parish or other entity subleasing a portion of the center, provided that no such sublease shall relieve the sublessor of obligations under its lease, and providing for the care and maintenance of juveniles from that parish at the center.

(3) Generally do all things lawful to provide temporary custodial care, supervision, and education of juveniles.

(4) Authorize and approve, upon such terms as it may deem advisable, contracts of employment for a superintendent or administrator and other necessary personnel and contracts for legal, financial, engineering, and other professional services necessary or expedient for the conduct of its affairs pursuant to this Subpart.

(5) Adopt rules and regulations for the operations and maintenance of the center.

(6) Accept available federal, state, or other public funds or private funds allocated for the purpose of establishing, improving, operating, or maintaining the center.

(7) Perform any function and exercise any power necessary, requisite, or proper for the administration and management of its affairs pursuant to this Subpart.

(8) Cooperate with juvenile courts and other courts and public agencies within St. James Parish and participating parishes.

(9) Create pursuant to the provisions of Chapter 2 of Title 12 of the Louisiana Revised Statutes of 1950, as amended, entities that are necessary or desirable in order to effect the issuance of notes, bonds, or certificates which will be secured by lease, lease-purchase contract, or participation agreement payments authorized by this Subpart. (Acts 1989, No. 19, § 1, eff. June 13, 1989.)

§ 1098.5. Power to levy taxes, incur debt, issue bonds.

A. The commission may incur debt and issue bonds, and it may levy taxes in the manner provided in this Subpart and pursuant to Article VI, Sections 30 and 32 of the Constitution of Louisiana or any other constitutional or statutory authority.

B. In order to obtain the necessary funds to carry out its purposes, duties, and responsibilities, and in order to acquire, construct, equip, maintain, and operate a youth center and related services and programs in St. James Parish, the commission may incur debt and issue general obligation bonds within the limitations prescribed by Article VI, Section 33, of the Constitution of Louisiana and other applicable constitutional or statutory authority, but only when authorized by a majority of the electors who vote thereon in an election held for that purpose.

C. (1) The commission may levy a special annual tax not to exceed one mill for a period of not more than twenty years for the purposes of:

(a) Acquiring, constructing, equipping, operating, maintaining, and managing a youth center and providing rehabilitative programs within a structured environment for children who enter the juvenile justice system or who are children in need of care or supervision, or

(b) Making payments pursuant to a lease or lease-purchase contract pursuant to this Subpart by a two-thirds vote of total membership of the commission, without voter approval, but only after a public hearing is held.

(2) In addition, the commission may also levy an additional tax not to exceed two mills for a period of not more than twenty years for such purposes by a two-thirds vote of the total membership of the commission, but only after a public hearing is held and when authorized by a majority of the electors who vote thereon in an election held for that purpose. (Acts 1989, No. 19, § 1, eff. June 13, 1989.)

§ 1098.6. Use of youth center.

The youth center shall be used for the temporary detention of juveniles within St. James Parish while awaiting trial or other disposition of their cases, runaways within the parish, and juveniles awaiting transfer to the Department of Public Safety and Corrections. Juveniles from outside of St. James Parish may be accepted by the commission in accordance with rules and regulations adopted therefor by the commission and pursuant to a participation agreement between the commission and the governing authority of the participating parish, but only upon payment or agreement of the participating parish to pay the charge established for the sublease of space in the center and the fee for the care and maintenance of each juvenile. (Acts 1989, No. 19, § 1, eff. June 13, 1989.)

§ 1098.7. Participation by other parishes; appropriations.

A. The governing authority of any parish may enter into a participation agreement with St. James Parish subleasing a portion of the youth center and providing for the care and maintenance of juveniles from that participating parish at the center pursuant to this Subpart.

B. The governing authority of each participating parish shall annually appropriate an amount which will be sufficient to fund the parish’s obligation pursuant to the participation agreement entered into with St. James Parish pursuant to this Subpart.

C. For the purpose of obtaining necessary funds pursuant to Subsection B, each participating parish may levy a special annual tax not to exceed one mill for a period of not more than twenty years by a two-thirds vote of total membership of the parish governing authority, without voter approval, but only after a public hearing is held. In addition and if deemed necessary by the governing authority, a participating parish may levy a supplemental annual tax not to exceed two mills for a period of not more than twenty years for such purposes by a two-thirds vote of the total membership of the governing authority, but only after a public hearing held and when authorized by a majority of the electors who vote thereon in an election held for that purpose.

D. The governing authority of St. John the Baptist Parish may continue to levy the special annual tax not to exceed one mill for a period of twenty years to fund the costs of housing and detaining juveniles, but those tax proceeds shall not automatically be tied to the St. James Parish youth center. The parish council by majority vote may elect to utilize those funds on hand and any funds to be received for any other juvenile detention center approved by appropriate state and federal authorities in St. John the Baptist Parish or in any other parish or may appropriate and expend such funds for operation and maintenance costs and for construction or renovation of a facility to house the juvenile probation officers, judges, counselors, and other personnel associated with juvenile services. (Acts 1989, No. 19, § 1, eff. June 13, 1989; Acts 1995, No. 28, § 1; Acts 2009, No. 195, § 1, eff. June 30, 2009.)

2009 Amendments. — The 2009 amendment by No. 195, in (D), substituted “those funds on hand and any funds to be received for” for “those funds at” and added “or may appropriate and expend such funds for operation and maintenance costs and for construction or renovation of a facility to house the juvenile probation officers, judges, counselors, and other personnel associated with juvenile services.”

CROSS REFERENCES

Louisiana Law. — Power to levy taxes, incur debt, issue bonds, see La. R.S. 15:1099.5.

SUBPART G. PARISH YOUTH CENTER.

§ 1099.1. Construction of Subpart; controlling law.

To the extent that the provisions of this Subpart are inconsistent with any other statutory law, the provisions of this Subpart shall be deemed controlling, except that all provisions of the Code of Juvenile Procedure relative to the placement of juveniles in shelter care facilities and detention centers shall be deemed controlling. (Acts 1991, No. 147, § 2, eff. July 2, 1991.)

§ 1099.2. Definitions.

As used in this Subpart, the following words and terms shall have the following meanings, unless the context clearly indicates and requires another or different meaning or intent:

(1) “Governing authority” means the governing authority of a parish or parishes having a youth center or a juvenile detention center authority.

(2) “Lease-purchase contract” is the financing and acquisition of property by a person pursuant to an arrangement under which such person acquires title to property, constructs a youth center thereon, and enters into a lease-purchase contract with a governing authority providing for the leasing of the property, including a youth center, to the parish and the acquisition of title to the property by the parish at the end of the lease period. For the purposes of this Subpart, the term “lease-purchase contract” also means any agreement between a person and a parish providing for the acquisition, lease, custody of juveniles, or other form of operation of a newly constructed youth center as may be provided in such agreement, provided that all policy and criteria matters for management shall be determined by the parish.

(3) “Parish” means a parish in which a youth center is sited.

(4) “Participating parish” means any parish which has entered into a participation agreement with a parish having a youth center by which certain space within the center is subleased to house juveniles from the participating parish. (Acts 1991, No. 147, § 2, eff. July 2, 1991.)

CROSS REFERENCES

Louisiana Law. — Required training for the commission, see La. R.S. 15:1093.4.

§ 1099.3. Purpose.

A governing authority may assist and afford opportunities to preadjudicatory and postadjudicatory children who enter the juvenile justice system to become productive, law-abiding citizens of the community, parish, and state by the establishment of rehabilitative programs within a structured environment and provide physical facilities and related services for children, including the housing, care, supervision, maintenance, and education of juveniles under the age of seventeen years, and for juveniles seventeen years of age and over who were under seventeen years of age when they committed an alleged offense, throughout the parish and participating parishes. (Acts 1991, No. 147, § 2, eff. July 2, 1991.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Johnny Gray Jones Youth Shelter is governed by La. R.S. 15:1099, et seq. Although Johnny Gray Jones Youth Shelter has contracted with the Department of Public Safety and Corrections to house and care for juveniles, the Shelter is not a state agency. Parishes, other than Bossier Parish, are required to reach a payment agreement prior to engaging the services of the Shelter, and the Shelter is permitted to refuse juveniles from other parishes until such an agreement is reached., Opinion Number 02-0383, La. Atty. Gen. Op. No. 2002-0383; 2002 La. AG LEXIS 534.

§ 1099.4. General authority.

A. (1) A governing authority may purchase or otherwise acquire, construct, reconstruct, rehabilitate, improve, repair, operate, lease as lessor or lessee, manage, and administer or enter into contracts for the management, administration, and operation of a youth center useful, necessary, expedient, or convenient to carry out the plans and purposes of this Subpart. The center may include but is not limited to residential units, administration and social services building, cafeteria building, gymnasium and recreation building, education building, and other residential facilities for delinquent, neglected, or abused children or children in need of care or supervision, as well as for employees, patrons, visitors, and relatives of children who may enter the juvenile justice system or who are in need of care or supervision. In addition, a governing authority may lease, purchase, or acquire by donation or otherwise, any property, immovable or movable, tangible or intangible, from any person, firm, or corporation, including the state and its agencies and political subdivisions.

(2) In connection with the construction, reconstruction, rehabilitation, improvement, or repair of a youth center and the equipping thereof, the parish shall comply, or cause to be complied, with the applicable provisions of R.S. 38:2211 et seq., the public bid law; however, the lease or lease-purchase contract need not additionally be advertised and bid by the parish, and to that extent the parish shall be exempt from the provisions of Chapter 10 of Title 41 of the Louisiana Revised Statutes of 1950.

(3) The purchase, reconstruction, rehabilitation, improvement, or repair of a youth center and the equipping thereof by the lessor shall be subject to only those state and local sales and use taxes which the parish would have been subject to if such purchase, reconstruction, rehabilitation, improvement, repair, or equipping had been contracted for directly by the parish. If the parish is subject to sales and use taxes upon a direct contract for such purchase, reconstruction, rehabilitation, improvement, repair, or equipping by the parish, the lessor shall be so subject; however, in such cases the parish shall not additionally be subject to a sales and use tax on the lease payments to the lessor under a lease or lease-purchase contract.

(4) The obligation to make payments under a lease-purchase contract and the obligation to pay other charges incident to any such contract shall not constitute or give rise to an indebtedness within the meaning of any constitutional, statutory, or home rule charter debt limitation. If the payments received from a lease or lease-purchase contract are security for any notes, certificates, bonds, or other similar instruments, the portion of such payments representing interest shall be exempt from all taxation by the state or any political subdivision thereof.

B. A governing authority may:

(1) Enter into a lease or lease-purchase contract with any person, public or private, for the acquisition of a youth center with a lease term not to exceed thirty years upon such terms and conditions as it shall deem proper; however, such contract shall contain the following annual appropriation dependency clause: “The continuation of this contract is contingent upon the continuation of an appropriation of funds by the governing authority to fulfill the requirements of the contract. If the governing authority fails to appropriate sufficient monies to provide for the continuation of the contract or if such appropriation is reduced by any means provided in the appropriations ordinance to prevent the total appropriations for the year from exceeding revenues for that last year or for any other lawful purpose and the effect of such reduction is to provide insufficient monies for the continuation of the contract, the contract shall terminate on the date of the beginning of the first fiscal year for which funds are not appropriated.”

(2) Enter into a participation agreement with another parish or other entity subleasing a portion of the center, provided that no such sublease shall relieve the sublessor of obligations under its lease, and providing for the care and maintenance of juveniles from that parish at the center.

(3) Generally do all things lawfully to provide temporary custodial care, supervision, and education of juveniles.

(4) Authorize and approve, upon such terms as it may deem advisable, contracts of employment for a superintendent or administrator and other necessary personnel and contracts for legal, financial, engineering, and other professional services necessary or expedient for the conduct of its affairs pursuant to this Subpart.

(5) Adopt rules and regulations for the operations and maintenance of the center.

(6) Accept available federal, state, or other public funds or private funds allocated for the purpose of establishing, improving, operating, or maintaining the center.

(7) Perform any function and exercise any power necessary, requisite, or proper for the administration and management of its affairs pursuant to this Subpart.

(8) Cooperate with juvenile courts and other courts and public agencies within the parish and participating parishes.

(9) Create pursuant to the provisions of Chapter 2 of Title 12 of the Louisiana Revised Statutes of 1950, as amended, entities that are necessary or desirable in order to effect the issuance of notes, bonds, or certificates which will be secured by lease, lease-purchase contract, or participation agreement payments authorized by this Subpart. (Acts 1991, No. 147, § 2, eff. July 2, 1991.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Johnny Gray Jones Youth Shelter is governed by La. R.S. 15:1099, et seq. Although Johnny Gray Jones Youth Shelter has contracted with the Department of Public Safety and Corrections to house and care for juveniles, the Shelter is not a state agency. Parishes, other than Bossier Parish, are required to reach a payment agreement prior to engaging the services of the Shelter, and the Shelter is permitted to refuse juveniles from other parishes until such an agreement is reached., Opinion Number 02-0383, La. Atty. Gen. Op. No. 2002-0383; 2002 La. AG LEXIS 534.

§ 1099.5. Power to levy taxes, incur debt, issue bonds.

A. A governing authority may incur debt and issue bonds, and it may levy taxes in the manner provided in this Subpart and pursuant to Article VI, Sections 30 and 32 of the Constitution of Louisiana or any other constitutional or statutory authority.

B. In order to obtain the necessary funds to carry out its purposes, duties, and responsibilities, and in order to acquire, construct, equip, maintain, and operate a youth center and related services and programs in the parish, a governing authority may incur debt and issue general obligation bonds within the limitations prescribed by Article VI, Section 33, of the Constitution of Louisiana and other applicable constitutional or statutory authority, but only when authorized by a majority of the electors who vote thereon in an election held for that purpose.

C. (1) A governing authority may levy a special annual tax not to exceed one mill for a period of not more than twenty years for the purposes of acquiring, constructing, equipping, operating, maintaining, and managing a youth center and providing rehabilitative programs within a structured environment for children who enter the juvenile justice system or who are children in need of care or supervision or making payments pursuant to a lease or lease-purchase contract pursuant to this Subpart by a two-thirds vote of total membership of the governing authority, without voter approval, but only after a public hearing is held. In addition, a governing authority may also levy an additional tax not to exceed two mills for a period of not more than twenty years for such purposes by a two-thirds vote of the total membership of the governing authority, but only after a public hearing is held and when authorized by a majority of the electors who vote thereon in an election held for that purpose.

(2) In addition to the tax authorized by Paragraph (1) of this Subsection, the governing authority of Terrebonne Parish may levy an additional one-mill tax and use the proceeds of that tax for the purposes described in Paragraph (1) of this Subsection. The tax herein authorized shall be levied and collected only after the question of its imposition has been submitted to and approved by a majority of the qualified voters of Terrebonne Parish voting thereon in an election for the purpose and conducted in accordance with the Louisiana Election Code. The authority granted by this Paragraph shall be effective upon the governing authority’s withdrawal from the participation agreement entered into with St. James Parish pursuant to R.S. 15:1098.7.

D. The taxing authority provided for in this Section shall not apply to any governing authority with jurisdiction over a youth center located in the parishes of Acadia, Allen, Assumption, Beauregard, Bienville, Caddo, Caldwell, Cameron, Catahoula, Concordia, East Carroll, Evangeline, Franklin, Iberia, Jefferson, Lafayette, Lafourche, LaSalle, Madison, Orleans, Rapides, Richland, St. Bernard, St. Charles, St. Landry, St. Tammany, Tangipahoa, Tensas, Vermilion, Vernon, and West Carroll.

E. The taxing authority provided for in this Section shall apply to any governing authority with jurisdiction over a youth center located in the parishes of East Feliciana, Iberville, Pointe Coupee, West Baton Rouge, and West Feliciana provided that any tax to be levied pursuant to this Section is authorized by a majority of the electors who vote thereon in an election held for that purpose. (Acts 1991, No. 147, § 2, eff. July 2, 1991; Acts 1995, No. 28, § 1; Acts 1995, No. 781, § 1.)

§ 1099.6. Use of youth center.

The youth center shall be used for the temporary detention of juveniles within the parish while awaiting trial or other disposition of their cases, runaways within the parish, and juveniles awaiting transfer to the Department of Public Safety and Corrections. Juveniles from outside of the parish may be accepted by the governing authority in accordance with rules and regulations adopted therefor by the governing authority and pursuant to a participation agreement between the governing authority and the governing authority of the participating parish, but only upon payment or agreement of the participating parish to pay the charge established for the sublease of space in the center and the fee for the care and maintenance of each juvenile. (Acts 1991, No. 147, § 2, eff. July 2, 1991.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The Police Jury of a participating parish such as Jefferson Davis, as the parish governing authority, is responsible for the cost of juvenile detention. These costs must be paid out of the parish general funds. A tax be levied to provide the necessary funds., Opinion No. 96-252, La. Atty. Gen. Op. No. 1996-252; 1996 La. AG LEXIS 245.

The local governing authority requesting the detention of a juvenile is responsible for the pre-adjudication costs associated with detention of a juvenile. Whomever, the court rules has custody of the juvenile after the adjudication must pay for the detention costs associated with the juvenile., Opinion No. 98-61, La. Atty. Gen. Op. No. 1998-61; 1998 La. AG LEXIS 207.

Johnny Gray Jones Youth Shelter is governed by La. R.S. 15:1099, et seq. Although Johnny Gray Jones Youth Shelter has contracted with the Department of Public Safety and Corrections to house and care for juveniles, the Shelter is not a state agency. Parishes, other than Bossier Parish, are required to reach a payment agreement prior to engaging the services of the Shelter, and the Shelter is permitted to refuse juveniles from other parishes until such an agreement is reached., Opinion Number 02-0383, La. Atty. Gen. Op. No. 2002-0383; 2002 La. AG LEXIS 534.

§ 1099.7. Participation by other parishes; appropriations.

A. The governing authority of any parish may enter into a participation agreement with any parish having a youth center to sublease a portion of the center and provide for the care and maintenance of juveniles from that participating parish at the center pursuant to this Subpart.

B. The governing authority of each participating parish shall annually appropriate an amount which will be sufficient to fund the parish’s obligation pursuant to the participation agreement entered into with a parish having a youth center pursuant to this Subpart.

C. For the purpose of obtaining necessary funds pursuant to Subsection B, each participating parish may levy a special annual tax not to exceed one mill for a period of not more than twenty years by a two-thirds vote of total membership of the parish governing authority, without voter approval, but only after a public hearing is held. In addition and if deemed necessary by the governing authority, a participating parish may levy a supplemental annual tax not to exceed two mills for a period of not more than twenty years for such purposes by a two-thirds vote of the total membership of the governing authority, but only after a public hearing is held and when authorized by a majority of the electors who vote thereon in an election held for that purpose. (Acts 1991, No. 147, § 2, eff. July 2, 1991.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The Police Jury of a participating parish such as Jefferson Davis, as the parish governing authority, is responsible for the cost of juvenile detention. These costs must be paid out of the parish general funds. A tax be levied to provide the necessary funds., Opinion No. 96-252, La. Atty. Gen. Op. No. 1996-252; 1996 La. AG LEXIS 245.

The local governing authority requesting the detention of a juvenile is responsible for the pre-adjudication costs associated with detention of a juvenile. Whomever, the court rules has custody of the juvenile after the adjudication must pay for the detention costs associated with the juvenile., Opinion No. 98-61, La. Atty. Gen. Op. No. 1998-61; 1998 La. AG LEXIS 207.

SUBPART H. ST. BERNARD PARISH JUVENILE DETENTION CENTER.

§ 1101. St. Bernard Parish Juvenile Detention Center; fee for keeping juveniles.

A. The sheriff of St. Bernard Parish shall receive the sum of forty-five dollars per day for the keeping, feeding, clothing, care, supervision, schooling, and maintenance of each juvenile assigned to the juvenile detention center in St. Bernard Parish.

B. The sheriff shall notify the party responsible for the maintenance of each juvenile assigned to the juvenile detention center of its responsibility to contribute to the cost of care and shall bill the responsible party on a periodic basis, but not less than quarterly, for the amount due. The sheriff shall make every reasonable effort to notify such party of its liability under this Section as soon as possible after the placement of the juvenile; however, such notice or receipt thereof is not a condition for the imposition of liability for costs of care under this Section.

C. Such payments shall be made directly to the sheriff and shall be deposited in the sheriff’s salary fund for the costs of care of juveniles assigned to the juvenile detention center.

D. If default occurs, the sheriff shall exercise all administrative and legal alternatives provided by law or regulation to enforce the provisions of this Section. This may include an imposition of reasonable administrative costs, costs of court, and reasonable attorney fees. The sheriff may enter into an agreement with other public agencies or private entities for collection of any debt owed to the sheriff under the provisions of this Section. (Acts 1992, No. 713, § 1.)

SUBPART I. CENTRAL LOUISIANA JUVENILE DETENTION CENTER AUTHORITY.

§ 1105. Central Louisiana Juvenile Detention Center Authority; creation; jurisdiction.

The Central Louisiana Juvenile Detention Center Authority is hereby established as a political subdivision of the state, with a territorial jurisdiction throughout the parishes of Avoyelles, Catahoula, Concordia, Grant, LaSalle, Vernon, and Winn. (Acts 1997, No. 1445, § 1, eff. July 15, 1997.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 15:1105 through 1105.7 provides the Central Louisiana Juvenile Detention Facility Authority with the authority to utilized funds collected as court costs in accordance with R.S. 15:1105.6 and 1105.7 for the purpose of renting “useful, necessary, expedient, or convenient” bed space in juvenile facilities located within the state of Louisiana. Central Louisiana Juvenile Detention Facility Authority may procure bed space in appropriate out of state facilities, if such out of state facilities are “useful, necessary, expedient, or convenient” to the Authority in carrying out its plans and purposes., Opinion Number 03-0208, 2003 La. AG LEXIS 286.

The Authority has the authority to rent or obtain appropriate bed space in juvenile facilities located within or without the State of Louisiana. The procedures set forth in R.S. 15:1105.1 are the procedures which must be followed for the appointment of the Authority’s commission., Opinion Number 03-0208A, 2003 La. AG LEXIS 444.

§ 1105.1. Board of commissioners; appointment; terms.

A. The Central Louisiana Juvenile Detention Center Authority shall be governed by a commission which shall control, administer, and manage its affairs. The commission shall be composed of a board of seven commissioners. There shall be one commissioner appointed from each of the seven parishes within the territory of the authority and each shall be a qualified elector and domiciled in the parish for which he is appointed. They shall be appointed for terms of four years, as follows:

(1) Two commissioners shall be appointed by the judges exercising juvenile jurisdiction within the participating parishes.

(2) Two commissioners shall be appointed by the sheriffs of the participating parishes.

(3) One commissioner shall be appointed by the chiefs of police of municipalities within the participating parishes.

(4) Two commissioners shall be appointed by the district attorneys with jurisdiction in the participating parishes.

B. The members of the board of commissioners shall serve without salary or per diem but the board may authorize a reasonable travel allowance for its members in the performance of their official duties. (Acts 1997, No. 1445, § 1, eff. July 15, 1997.)

CROSS REFERENCES

Louisiana Law. — Required training for the commission, see La. R.S. 15:1093.4.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The Authority has the authority to rent or obtain appropriate bed space in juvenile facilities located within or without the State of Louisiana. The procedures set forth in R.S. 15:1105.1 are the procedures which must be followed for the appointment of the Authority’s commission., Opinion Number 03-0208A, 2003 La. AG LEXIS 444.

§ 1105.2. Purpose.

The purpose of the commission shall be to assist and afford opportunities to preadjudicatory and postadjudicatory children who enter the juvenile justice system to become productive, law-abiding citizens of the community, parish, and state through the establishment of rehabilitative programs within a structured environment and the provision of physical facilities and related services for children throughout the parishes belonging to the authority. (Acts 1997, No. 1445, § 1, eff. July 15, 1997.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 15:1105 through 1105.7 provides the Central Louisiana Juvenile Detention Facility Authority with the authority to utilized funds collected as court costs in accordance with R.S. 15:1105.6 and 1105.7 for the purpose of renting “useful, necessary, expedient, or convenient” bed space in juvenile facilities located within the state of Louisiana. Central Louisiana Juvenile Detention Facility Authority may procure bed space in appropriate out of state facilities, if such out of state facilities are “useful, necessary, expedient, or convenient” to the Authority in carrying out its plans and purposes., Opinion Number 03-0208, 2003 La. AG LEXIS 286.

The Authority has the authority to rent or obtain appropriate bed space in juvenile facilities located within or without the State of Louisiana. The procedures set forth in R.S. 15:1105.1 are the procedures which must be followed for the appointment of the Authority’s commission., Opinion Number 03-0208A, 2003 La. AG LEXIS 444.

§ 1105.3. Board of commissioners; officers; meetings.

A. The board of commissioners shall elect a president, a secretary, and a treasurer, whose duties in addition to those provided by this Subpart shall be established by the board. If the board so decides, one commissioner may serve as both secretary and treasurer, but in any event the treasurer shall furnish bond in an amount and in accordance with terms and conditions fixed by the board. The board may also elect an executive committee, composed of not more than five members, and establish its duties and responsibilities.

B. The board shall fix a time and place for the holding of its regular meetings. Additional regular or special meetings may be held upon the call of the president or of three of the commissioners. All meetings of the board shall be held at the domicile of the board and shall be governed by the provisions of R.S. 42:11 et seq. The board shall hold at least one regular meeting in each calendar month; however, the board may meet less frequently but not less than once each calendar quarter if it establishes an executive committee and requires it to hold regular meetings at least once in each calendar month.

C. A majority of the current members of the board shall constitute a quorum. A quorum shall be required to transact business and all actions and resolutions of the board must be approved by a majority of the quorum present. (Acts 1997, No. 1445, § 1, eff. July 15, 1997.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute updated internal references in (B). See Acts 2010, No. 861, § 23.

CROSS REFERENCES

Louisiana Law. — Commission president; secretary; treasurer, see La. R.S. 15:1093.3.

§ 1105.4. Board; general authority.

A. The board may purchase or otherwise acquire, construct, reconstruct, rehabilitate, improve, repair, operate, lease as lessor or lessee, manage, and administer or enter into contracts for the management, administration, and operation of a juvenile detention facility or facilities, shelter care facility or facilities, or such other juvenile justice facilities as are useful, necessary, expedient, or convenient to carry out the plans and purposes of the commission and for the orderly conduct of its business. Such facilities may include but are not limited to office facilities, parking facilities, diagnostic facilities, dormitories, and other residential facilities for delinquent, neglected, or abused children or children in need of care or supervision, or in need of services as provided by Children’s Code Articles 726 et seq., as well as for employees, patrons, visitors, and relatives of children who may enter the juvenile justice system or who are in need of care or supervision or services. In addition, the commission may lease, purchase, or acquire by donation or otherwise, any property, immovable or movable, tangible or intangible, from any person, firm, or corporation, including the state and its agencies and political subdivisions.

B. The board may also authorize and approve, upon such terms as it may deem advisable, contracts of employment for a superintendent or administrator and other necessary personnel and contracts for legal, financial, engineering, and other professional services necessary or expedient for the conduct of its affairs. (Acts 1997, No. 1445, § 1, eff. July 15, 1997.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 15:1105 through 1105.7 provides the Central Louisiana Juvenile Detention Facility Authority with the authority to utilized funds collected as court costs in accordance with R.S. 15:1105.6 and 1105.7 for the purpose of renting “useful, necessary, expedient, or convenient” bed space in juvenile facilities located within the state of Louisiana. Central Louisiana Juvenile Detention Facility Authority may procure bed space in appropriate out of state facilities, if such out of state facilities are “useful, necessary, expedient, or convenient” to the Authority in carrying out its plans and purposes., Opinion Number 03-0208, 2003 La. AG LEXIS 286.

The Authority has the authority to rent or obtain appropriate bed space in juvenile facilities located within or without the State of Louisiana. The procedures set forth in R.S. 15:1105.1 are the procedures which must be followed for the appointment of the Authority’s commission., Opinion Number 03-0208A, 2003 La. AG LEXIS 444.

§ 1105.5. Board; domicile; power to levy taxes, incur debt, issue bonds.

A. The board of commissioners shall be domiciled in Grant Parish and shall have the power to sue and be sued. In the exercise of its powers to control, administer, and manage the affairs of the authority, the board may incur debt and issue bonds, and it may levy taxes in the manner provided in this Subpart and pursuant to Article VI, Sections 30 and 32 of the Constitution of Louisiana or any other constitutional or statutory authority. The board generally may perform any function and exercise any power necessary, requisite, or proper for the administration and management of the affairs of the commission, and it specifically may cooperate with juvenile courts and other courts and public agencies within the eight-parish area and aid and assist them in all ways authorized by law to carry out the purposes and responsibilities for which it is established.

B. In addition to the general powers conferred herein, in order to obtain the necessary funds to carry out its purposes, duties, and responsibilities, and in order to acquire, construct, maintain, and operate a juvenile facility or facilities and related services and programs throughout the territorial jurisdiction of the Central Louisiana Juvenile Detention Center Authority, the commission may incur debt and issue general obligation bonds within the limitations prescribed by Article VI, Section 33 of the Constitution of Louisiana and other applicable constitutional or statutory authority, but only when authorized by a majority of the electors in the eight-parish area who vote thereon in an election held for that purpose in accordance with laws governing such elections. (Acts 1997, No. 1445, § 1, eff. July 15, 1997.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The Authority has the authority to rent or obtain appropriate bed space in juvenile facilities located within or without the State of Louisiana. The procedures set forth in R.S. 15:1105.1 are the procedures which must be followed for the appointment of the Authority’s commission., Opinion Number 03-0208A, 2003 La. AG LEXIS 444.

§ 1105.6. Funding for the authority; criminal court costs.

In the parishes within the jurisdiction of the authority, in all felony and misdemeanor prosecutions, including traffic offenses, under state law or parish or municipal ordinance, in any district, parish, city, or mayor’s court, special costs in the amount of seven dollars and fifty cents shall be levied against every defendant who is convicted after trial or who enters a plea of guilty or nolo contendere or who forfeits bond. However, in lieu of imposing the special costs, the court may direct that a like amount be deducted from any fine imposed prior to disposition of the fine in accordance with other laws, but in either event any amounts so collected shall be remitted, by the tenth of the month following the month in which collected, by the proper officer of the court to the board to be used for the expenses of its operations as provided in this Subpart. (Acts 1997, No. 1445, § 1, eff. July 15, 1997.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 15:1105 through 1105.7 provides the Central Louisiana Juvenile Detention Facility Authority with the authority to utilized funds collected as court costs in accordance with R.S. 15:1105.6 and 1105.7 for the purpose of renting “useful, necessary, expedient, or convenient” bed space in juvenile facilities located within the state of Louisiana. Central Louisiana Juvenile Detention Facility Authority may procure bed space in appropriate out of state facilities, if such out of state facilities are “useful, necessary, expedient, or convenient” to the Authority in carrying out its plans and purposes., Opinion Number 03-0208, 2003 La. AG LEXIS 286.

§ 1105.7. Funding for the authority; juvenile court costs.

In the parishes within the jurisdiction of the authority, in all courts exercising juvenile jurisdiction, special costs in the amount of fifty dollars shall be levied against every juvenile who is found to have committed a traffic violation or who is adjudicated a delinquent. All or part of the costs may be suspended, but any amounts thereof collected shall be remitted, by the tenth of the month following the month in which collected, by the proper officer of the court in which the matter was heard to the board to be used for the expenses of its operations as provided in this Subpart. (Acts 1997, No. 1445, § 1, eff. July 15, 1997.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 15:1105 through 1105.7 provides the Central Louisiana Juvenile Detention Facility Authority with the authority to utilized funds collected as court costs in accordance with R.S. 15:1105.6 and 1105.7 for the purpose of renting “useful, necessary, expedient, or convenient” bed space in juvenile facilities located within the state of Louisiana. Central Louisiana Juvenile Detention Facility Authority may procure bed space in appropriate out of state facilities, if such out of state facilities are “useful, necessary, expedient, or convenient” to the Authority in carrying out its plans and purposes., Opinion Number 03-0208, 2003 La. AG LEXIS 286.

SUBPART J. BOSSIER/CADDO JUVENILE DETENTION CENTER AUTHORITY.

§ 1106. Bossier/Caddo Juvenile Detention Center Authority; creation; jurisdiction.

The Bossier/Caddo Juvenile Detention Center Authority is hereby established as a political subdivision of the state, with a territorial jurisdiction throughout the parishes of Bossier and Caddo. (Acts 1997, No. 1445, § 2, eff. July 15, 1997.)

§ 1106.1. Board of directors; appointment; terms.

A. (1) The Bossier/Caddo Juvenile Detention Center Authority shall be governed by a board of directors which shall control, administer, and manage the affairs of the district.

(2) The board shall be composed of eleven directors, who shall be qualified electors domiciled and residing in the district. The directors shall be appointed for terms coinciding with the position or agency that appoints that particular board member.

(a) One director shall be appointed by the Caddo Parish Juvenile Court judges.

(b) One director shall be appointed by the Bossier Parish district and city court judges.

(c) One director shall be appointed by Caddo Parish Commission.

(d) One director shall be appointed by the Bossier Parish Police Jury.

(e) One director shall be appointed by the Shreveport City Council.

(f) One director shall be appointed by the Bossier City City Council.

(g) One director shall be appointed by the Bossier Parish School Board.

(h) One director shall be appointed by the Caddo Parish School Board.

(i) One director shall be appointed by the assistant secretary of the office of juvenile justice of the Department of Public Safety and Corrections.

(j) One director shall be appointed by the Bossier Parish sheriff.

(k) One director shall be appointed by the Caddo Parish sheriff.

B. The members of the board of directors shall serve without salary or per diem but the board may authorize a reasonable travel allowance for its members in the performance of their official duties. (Acts 1997, No. 1445, § 2, eff. July 15, 1997; Acts 2008, No. 565, § 1, eff. Aug. 15, 2008.)

2008 Amendments. — Acts 2008, No. 565, § 1, effective August 15, 2008, substituted “office of juvenile justice” for “office of youth development” in (A)(2)(i).

CROSS REFERENCES

Louisiana Law. — Required training for the commission, see La. R.S. 15:1093.4.

§ 1106.2. Purpose.

The purpose of the board of directors shall be to assist and afford opportunities to preadjudicatory and postadjudicatory children who enter the juvenile justice system to become productive, law-abiding citizens of the community, parish, and state through the establishment of rehabilitative programs within a structured environment and the provision of physical facilities and related services for children throughout Bossier and Caddo Parishes. (Acts 1997, No. 1445, § 2, eff. July 15, 1997.)


§ 1106.3. Board of directors; officers; meetings.

A. The board of directors shall elect a chairman, a vice chairman, a secretary, and a treasurer, whose duties in addition to those provided by this Subpart shall be established by the board. If the board so decides, one director may serve as both secretary and treasurer, but in any event the treasurer shall furnish bond in an amount and in accordance with terms and conditions fixed by the board. The board may also elect an executive committee, composed of not more than five members, and establish its duties and responsibilities.

B. The board shall fix a time and place for the holding of its regular meetings. Additional regular or special meetings may be held upon the call of the chairman or of three of the directors. All meetings of the board shall be held at the domicile of the board and shall be governed by the provisions of R.S. 42:11 et seq. The board shall hold at least one regular meeting in each calendar month; however, the board may meet less frequently but not less than once each calendar quarter if it establishes an executive committee and requires it to hold regular meetings at least once in each calendar month.

C. A majority of the current members of the board shall constitute a quorum. A quorum shall be required to transact business and all actions and resolutions of the board must be approved by a majority of the quorum present. (Acts 1997, No. 1445, § 2, eff. July 15, 1997.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute updated internal references in (B). See Acts 2010, No. 861, § 23.

CROSS REFERENCES

Louisiana Law. — Commission president; secretary; treasurer, see La. R.S. 15:1093.3.

§ 1106.4. Board; general authority.

A. The board may purchase or otherwise acquire, construct, reconstruct, rehabilitate, improve, repair, operate, lease as lessor or lessee, manage, and administer or enter into contracts for the management, administration, and operation of a juvenile detention facility or facilities, shelter care facility or facilities, or such other juvenile justice facilities as are useful, necessary, expedient, or convenient to carry out the plans and purposes of the board and for the orderly conduct of its business. Such facilities may include but are not limited to office facilities, parking facilities, diagnostic facilities, dormitories, and other residential facilities for delinquent, neglected, or abused children or children in need of care or supervision, or in need of services as provided by Children’s Code Articles 726 et seq., as well as for employees, patrons, visitors, and relatives of children who may enter the juvenile justice system or who are in need of care or supervision or services. In addition, the board may lease, purchase, or acquire by donation or otherwise, any property, immovable or movable, tangible or intangible, from any person, firm, or corporation, including the state and its agencies and political subdivisions.

B. The board may also authorize and approve, upon such terms as it may deem advisable, contracts of employment for a superintendent or administrator and other necessary personnel and contracts for legal, financial, engineering, and other professional services necessary or expedient for the conduct of its affairs. (Acts 1997, No. 1445, § 2, eff. July 15, 1997.)

§ 1106.5. Board; domicile; power to levy taxes, incur debt, issue bonds.

A. The board of directors shall be domiciled in Caddo Parish and shall have the power to sue and be sued. In the exercise of its powers to control, administer, and manage the affairs of the authority, the board may incur debt and issue bonds, and it may levy taxes in the manner provided in this Subpart and pursuant to Article VI, Sections 30 and 32 of the Constitution of Louisiana or any other constitutional or statutory authority. The board generally may perform any function and exercise any power necessary, requisite, or proper for the administration and management of the affairs of the board, and it specifically may cooperate with juvenile courts and other courts and public agencies within the two-parish area and aid and assist them in all ways authorized by law to carry out the purposes and responsibilities for which it is established.

B. In addition to the general powers conferred herein, in order to obtain the necessary funds to carry out its purposes, duties, and responsibilities, and in order to acquire, construct, maintain, and operate a juvenile facility or facilities and related services and programs throughout the territorial jurisdiction of the Bossier/Caddo Juvenile Detention Center Authority, the board may incur debt and issue general obligation bonds within the limitations prescribed by Article VI, Section 33 of the Constitution of Louisiana and other applicable constitutional or statutory authority, but only when authorized by a majority of the electors in the two-parish area who vote thereon in an election held for that purpose in accordance with laws governing such elections. (Acts 1997, No. 1445, § 2, eff. July 15, 1997.)

SUBPART K. FELICIANA JUVENILE JUSTICE DISTRICT.

§ 1107. Feliciana Juvenile Justice District; creation; jurisdiction.

The Feliciana Juvenile Justice District is hereby established as a political subdivision of the state, with a territorial jurisdiction throughout the Twentieth Judicial District, which includes the parishes of East Feliciana and West Feliciana. (Acts 1999, No. 333, § 1.)

§ 1107.1. Board of commissioners; appointment; terms.

A. (1) The Feliciana Juvenile Justice Commission is hereby created to control, administer, and manage the affairs of the district.

(2) The commission shall be composed of a board of seven commissioners, who shall be qualified electors domiciled and residing in the district. Each commissioner shall be appointed for a term of four years.

(a) Two commissioners shall be appointed by the judges of the Twentieth Judicial District.

(b) One commissioner shall be appointed by the district attorney of the Twentieth Judicial District.

(c) One commissioner shall be appointed by the sheriff of East Feliciana Parish.

(d) One commissioner shall be appointed by the sheriff of West Feliciana Parish.

(e) One commissioner shall be appointed by the judges of the Twentieth Judicial District from a list of not less than three nor more than five names submitted by the police jury of East Feliciana Parish.

(f) One commissioner shall be appointed by the judges of the Twentieth Judicial District from a list of not less than three nor more than five names submitted by the police jury of West Feliciana Parish.

B. The members of the board of commissioners shall serve without salary or per diem, but the board may authorize a reasonable travel allowance for its members in the performance of their official duties. (Acts 1999, No. 333, § 1.)

§ 1107.2. Purpose.

The purpose of the commission shall be to assist and afford opportunities to children who enter the juvenile justice system, or who are children in need of care or supervision, to become productive, law-abiding citizens of the community, parish, and state by the establishment of rehabilitative programs within a structured environment and to provide physical facilities and related services for children throughout the parishes of East and West Feliciana. (Acts 1999, No. 333, § 1.)

§ 1107.3. Board of commissioners; officers; meetings.

A. The board of commissioners shall elect a president, a secretary, and a treasurer, whose duties in addition to those provided by this Subpart shall be established by the board. If the board so decides, one commissioner may serve as both secretary and treasurer, but in any event the treasurer shall furnish bond in an amount determined by the board.

B. The board shall fix a time and place for the holding of its regular meetings and shall hold at least one regular meeting in each calendar month. Additional regular or special meetings may be held upon the call of the president or of three of the commissioners. All meetings of the board shall be held at the domicile of the board and shall be governed by the provisions of R.S. 42:11 et seq.

C. A majority of the members of the board shall constitute a quorum. A quorum shall be required to transact business and all actions and resolutions of the board shall be approved by a majority of the members present. (Acts 1999, No. 333, § 1.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute updated internal references in (B). See Acts 2010, No. 861, § 23.

§ 1107.4. Board; general authority.

A. The board may purchase or otherwise acquire, construct, reconstruct, rehabilitate, improve, repair, operate, lease as lessor or lessee, manage, and administer or enter into contracts for the management, administration, and operation of a juvenile detention facility or facilities, shelter care facility or facilities, or such other juvenile justice facilities as are useful, necessary, expedient, or convenient to carry out the plans and purposes of the commission and for the orderly conduct of its business. Such facilities may include but are not limited to office facilities, parking facilities, diagnostic facilities, dormitories, and other residential facilities for delinquent, neglected, or abused children or children in need of care or supervision, as well as for employees, patrons, visitors, and relatives of children who may enter the juvenile justice system or who are in need of care or supervision. In addition, the commission may lease, purchase, or acquire by donation or otherwise, any property, immovable or movable, tangible or intangible, from any person, firm, or corporation, including the state and its agencies and political subdivisions.

B. The board may also authorize and approve, upon such terms as it may deem advisable, contracts of employment for a superintendent or administrator and other necessary personnel and contracts for legal, financial, engineering, and other professional services necessary or expedient for the conduct of its affairs. (Acts 1999, No. 333, § 1.)

CROSS REFERENCES

Louisiana Law. — Court costs; criminal and traffic cases; district and mayor’s courts; Feliciana Juvenile Justice District; juvenile detention facility, see La. R.S. 15:1107.6.

§ 1107.5. Board; domicile; power to levy taxes, incur debt, issue bonds.

A. The board of commissioners shall be domiciled in the parish of East Feliciana and shall have the power to sue and be sued. In the exercise of its powers to control, administer, and manage the affairs of the district, the board may incur debt and issue bonds, and it may levy taxes in the manner provided in this Subpart and pursuant to Article VI, Sections 30 and 32 of the Constitution of Louisiana or any other constitutional or statutory authority. The board generally may perform any function and exercise any power necessary, requisite, or proper for the administration and management of the affairs of the commission, and it specifically shall cooperate with juvenile courts and other courts and public agencies within the Twentieth Judicial District and aid and assist them in all ways authorized by law to carry out the purposes and responsibilities for which it is established.

B. In addition to the general powers conferred herein, in order to obtain the necessary funds to carry out its purposes, duties, and responsibilities, and in order to acquire, construct, maintain, and operate a juvenile facility or facilities and related services and programs throughout the Feliciana Juvenile Justice District, the commission may incur debt and issue general obligation bonds within the limitations prescribed by Article VI, Section 33 of the Constitution of Louisiana and other applicable constitutional or statutory authority, but only when authorized by a majority of the electors in the district who vote thereon in an election held for that purpose in accordance with laws governing such elections. (Acts 1999, No. 333, § 1.)

§ 1107.6. Court costs; criminal and traffic cases; district and mayor’s courts; Feliciana Juvenile Justice District; juvenile detention facility.

In the parishes within the jurisdiction of the district, in addition to any fines or costs imposed by law, in all felony and misdemeanor prosecutions, including traffic offenses, under state law or parish or local ordinance, in any district or mayor’s court, as may be applicable, special court costs in the amount of five dollars shall be assessed against every defendant who is convicted after trial or who enters a plea of guilty or nolo contendere or who forfeits bond. The monies from such costs shall be collected by the sheriff or magistrate of the mayor’s court and placed in a special account to be used exclusively for the funding of the juvenile detention facility of the Feliciana Juvenile Justice District, as provided in R.S. 15:1107.4(A). (Acts 2007, No. 321, § 1, eff. Aug. 15, 2007.)

Quoted Statutory Material. — Acts 2007, No. 321, § 2, provides that “No increase in special court costs provided for in this Act [Acts 2007, No. 321] shall become effective without approval of the Judicial Council, unless the Judicial Council fails to approve or reject such increases within thirty days after the effective date of this Act.”

SUBPART L. MULTI-JURISDICTIONAL BOARD.

§ 1108. Multi-jurisdictional board; creation; jurisdiction.

A. (1) Notwithstanding any other provisions of law to the contrary, for purposes of supporting the operation of a juvenile detention facility, a multi-jurisdictional board of commissioners is hereby established with a territorial jurisdiction throughout the parishes having the following populations: in excess of one hundred-seven thousand but not more than one hundred-seven thousand three hundred; in excess of twenty-three thousand three hundred but not more than twenty-three thousand five hundred; in excess of thirty-three thousand but not more than thirty-three thousand five hundred; in excess of fifty-two thousand five hundred but not more than fifty-three thousand; in excess of twenty-two thousand but not more than twenty-two thousand two hundred fifty; in excess of forty-five thousand seven hundred fifty but not more than forty-six thousand; in excess of twenty-two thousand seven hundred seventy-five but not more than twenty-three thousand; and in excess of twenty-three thousand five hundred but not more than twenty-four thousand, based on the latest federal decennial census which shall control, administer and manage the affairs of the district.

(2) The parishes included in Paragraph (1) of this Subsection shall form a district which shall be a political subdivision of the state. The boundaries of the district shall be the boundaries of the parishes.

B. Governance.

(1) The board of commissioners, shall be qualified electors domiciled and residing in the district. They shall be appointed for terms of four years, as follows:

(a) Three commissioners shall be appointed by the judges exercising juvenile jurisdiction within the participating parish areas.

(b) Four commissioners shall be appointed by the sheriffs of the participating parishes and the chiefs of police of municipalities within the participating parish areas.

(c) One commissioner shall be appointed by the governing authority of each of the participating parishes.

(d) One commissioner shall be appointed by the district attorneys with jurisdiction in the participating parishes.

(e) One commissioner shall be appointed by the deputy secretary of the office of juvenile justice of the Department of Public Safety and Corrections.

(2) The members of the board of commissioners shall serve without salary or per diem but the board may authorize a reasonable travel allowance for its members in the performance of their official duties.

(3) The board of commissioners shall elect a president, a secretary, and a treasurer, whose duties in addition to those provided by this Subpart shall be established by the board. If the board so decides, one commissioner may serve as both secretary and treasurer, but in any event the treasurer shall furnish bond in an amount and in accordance with terms and conditions fixed by the board. The board may also elect an executive board, composed of not more than seven members, and establish its duties and responsibilities.

(4) The board shall fix a time and place for the holding of its regular meetings. Additional regular or special meetings may be held upon the call of the president or of three of the commissioners. All meetings of the board shall be held at the domicile of the board and shall be governed by the provisions of R.S. 42:11 et seq. The board shall hold at least one regular meeting in each calendar month; however, the board may meet less frequently but not less than once each calendar quarter if it establishes an executive board and requires it to hold regular meetings at least once in each calendar month.

(5) A majority of the current members of the board shall constitute a quorum. A quorum shall be required to transact business and all actions and resolutions of the board must be approved by a majority of the quorum present.

(6) The board of commissioners shall be domiciled in the parish having a population in excess of twenty-two thousand but not more than twenty-two thousand five hundred.

C. Powers and duties. — The district, acting through its board of commissioners, shall have the following powers and duties:

(1) To purchase or otherwise acquire, construct, reconstruct, rehabilitate, improve, repair, operate, lease as lessor or lessee, manage, and administer or enter into contracts for the management, administration, and operation of a juvenile detention facility or facilities, shelter care facility or facilities, or such other juvenile justice facilities as are useful, necessary, expedient, or convenient to carry out the plans and purposes of the commission and for the orderly conduct of its business. Such facilities may include but are not limited to office facilities, parking facilities, diagnostic facilities, dormitories, and other residential facilities for delinquent, neglected, or abused children or children in need of care or supervision, as well as for employees, patrons, visitors, and relatives of children who may enter the juvenile justice system or who are in need of care or supervision. In addition, the district may lease, purchase, or acquire by donation or otherwise, any property, immovable or movable, corporeal or incorporeal, from any person, firm, or corporation, including the state and its agencies and political subdivisions.

(2) To authorize and approve, upon such terms as it may deem advisable, contracts of employment for a superintendent or administrator and other necessary personnel and contracts for legal, financial, engineering, and other professional services necessary or expedient for the conduct of its affairs.

(3) To sue and be sued.

(4) In the exercise of its powers to control, administer, and manage the affairs of the district, to incur debt and issue bonds, and levy taxes pursuant to Article VI, Sections 30 and 32, of the Constitution of Louisiana or any other constitutional or statutory authority.

(5) To perform any function and exercise any power necessary, requisite, or proper for the administration and management of the affairs of the district, and it specifically may cooperate with juvenile courts and other courts and public agencies within the area and aid and assist them in all ways authorized by law to carry out the purposes and responsibilities for which it is established.

(6) In order to obtain the necessary funds to carry out its purposes, duties, and responsibilities, and in order to acquire, construct, maintain, and operate a juvenile facility or facilities and related services and programs throughout the area, to incur debt and issue general obligation bonds within the limitations prescribed by Article VI, Section 33, of the Constitution of Louisiana and other applicable constitutional or statutory authority, but only when authorized by a majority of the electors in the multi-jurisdictional parish area who vote thereon in an election held for that purpose in accordance with laws governing such elections. (Acts 2012, No. 365, § 1, eff. May 31, 2012.)

LSLI 2012 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated R.S. 15:1098.8, as enacted by Acts 2012, No. 365, § 1, as R.S. 15:1108, and created Subpart L, “Multi-jurisdictional Board,” within Part 11 of Chapter 7 of Title 15 of the Louisiana Revised Statutes, to consist of R.S. 15:1108.

PART 11-A. JUVENILE DETENTION STANDARDS AND LICENSING PROCEDURES.

§ 1110. [Effective until July 1, 2013] Detention standards; licensing.

A. It is the intent of the legislature to protect the health, safety, and well-being of the children of this state who are placed in juvenile detention facilities. Toward this end, it is the purpose of this Part to provide for the establishment of statewide standards for juvenile detention facilities, to ensure maintenance of these standards, and to regulate conditions in these facilities through a licensing program. It shall be the policy of this state that all juvenile detention facilities provide temporary, safe, and secure custody of juveniles during the pendency of juvenile proceedings, when detention is the least restrictive alternative available to secure the appearance of the juvenile in court or to protect the safety of the child or the public.

B. On or before July 1, 2011, the Louisiana Juvenile Detention Association shall develop and recommend uniform standards for local juvenile detention facilities that comport with nationally recognized and accepted best practice standards for juvenile detention facilities. In developing these standards, the Louisiana Juvenile Detention Association shall seek input and guidance from the Task Force on Juvenile Detention Standards and Licensing provided for in Subsection D of this Section.

C. On or before January 1, 2012, the Department of Children and Family Services shall develop and promulgate, in accordance with the provisions of the Administrative Procedure Act, rules governing the licensing of juvenile detention facilities consistent with the standards recommended by the Louisiana Juvenile Detention Association. In developing these rules, the department shall seek input and guidance from the Task Force on Juvenile Detention Standards and Licensing provided for in Subsection D of this Section.

D. The Task Force on Juvenile Detention Standards and Licensing shall include representation of the following organizations:

(1) A representative of each of the existing juvenile detention facilities in this state.

(2) The Louisiana Juvenile Detention Association.

(3) The Louisiana District Attorneys Association.

(4) The Louisiana Public Defenders Board.

(5) The Louisiana Sheriffs’ Association.

(6) The Juvenile Justice Project of Louisiana.

(7) The Department of Public Safety and Corrections, office of juvenile justice.

(8) The Louisiana Council of Juvenile and Family Court Judges.

(9) The Department of Education.

(10) The Department of Children and Family Services.

(11) The Department of Health and Hospitals.

(12) The Louisiana Chapter of the American Academy of Pediatrics.

(13) The Louisiana Municipal Association.

(14) The Police Jury Association of Louisiana.

(15) The Louisiana Commission on Law Enforcement and Administration of Criminal Justice.

(16) Representatives from the juvenile drug court community.

E. On or before July 1, 2013, all juvenile detention facilities, including facilities owned or operated by any governmental, profit, nonprofit, private, or public agency, shall be licensed in accordance with rules promulgated pursuant to the provisions of Subsection C of this Section. (Acts 2003, No. 1225,§2, eff. Aug. 15, 2003; Acts 2010, No. 863,§1, eff. Aug. 15, 2010; Acts 2012, No. 366,§1, eff. Aug. 1, 2012.)

Editor’s Notes. — See Acts 2005, No. 461, § 1, relating to the effective date of Act No. 1225 of the 2003 Regular Session of the legislature, and adding certain ownership and possession requirements relating to the real property and all the improvements thereon located on the property formerly known as Swanson Correctional Center for Youth-Madison Parish Unit facility at Tallulah, Louisiana.

2012 Amendments. — The 2012 amendment by Act No. 366, in (E), substituted “July 1, 2013” for “January 1, 2013” and inserted “in accordance with rules promulgated.”

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Department of Children and Family Services” for “Department of Social Services” in (C) and (D)(10). See Acts 2010, No. 877, § 3.

2010 Amendments. — The 2010 amendment by No. 863 rewrote the section.

§ 1110. [Effective July 1, 2013] Detention standards; licensing; fees.

A. It is the intent of the legislature to protect the health, safety, and well-being of the children of this state who are placed in juvenile detention facilities. Toward this end, it is the purpose of this Part to provide for the establishment of statewide standards for juvenile detention facilities, to ensure maintenance of these standards, and to regulate conditions in these facilities through a licensing program. It shall be the policy of this state that all juvenile detention facilities provide temporary, safe, and secure custody of juveniles during the pendency of juvenile proceedings, when detention is the least restrictive alternative available to secure the appearance of the juvenile in court or to protect the safety of the child or the public.

B. On or before July 1, 2011, the Louisiana Juvenile Detention Association shall develop and recommend uniform standards for local juvenile detention facilities that comport with nationally recognized and accepted best practice standards for juvenile detention facilities. In developing these standards, the Louisiana Juvenile Detention Association shall seek input and guidance from the Task Force on Juvenile Detention Standards and Licensing provided for in Subsection D of this Section.

C. On or before January 1, 2012, the Department of Children and Family Services shall develop and promulgate, in accordance with the provisions of the Administrative Procedure Act, rules governing the licensing of juvenile detention facilities consistent with the standards recommended by the Louisiana Juvenile Detention Association. In developing these rules, the department shall seek input and guidance from the Task Force on Juvenile Detention Standards and Licensing provided for in Subsection D of this Section.

D. The Task Force on Juvenile Detention Standards and Licensing shall include representation of the following organizations:

(1) A representative of each of the existing juvenile detention facilities in this state.

(2) The Louisiana Juvenile Detention Association.

(3) The Louisiana District Attorneys Association.

(4) The Louisiana Public Defenders Board.

(5) The Louisiana Sheriffs’ Association.

(6) The Juvenile Justice Project of Louisiana.

(7) The Department of Public Safety and Corrections, office of juvenile justice.

(8) The Louisiana Council of Juvenile and Family Court Judges.

(9) The Department of Education.

(10) The Department of Children and Family Services.

(11) The Department of Health and Hospitals.

(12) The Louisiana Chapter of the American Academy of Pediatrics.

(13) The Louisiana Municipal Association.

(14) The Police Jury Association of Louisiana.

(15) The Louisiana Commission on Law Enforcement and Administration of Criminal Justice.

(16) Representatives from the juvenile drug court community.

E. On or before July 1, 2013, all juvenile detention facilities, including facilities owned or operated by any governmental, profit, nonprofit, private, or public agency, shall be licensed in accordance with rules promulgated pursuant to the provisions of Subsection C of this Section.

Subdivision (F), as enacted by Acts 2012, No. 814, § 1, is effective July 1, 2013.

F. There shall be an annual license fee for any license issued to a detention facility as follows:

(1) For a detention facility authorized to care for six or fewer juveniles, the license fee shall be four hundred dollars.

(2) For a detention facility authorized to care for at least seven but not more than fifteen juveniles, the license fee shall be five hundred dollars.

(3) For a detention facility authorized to care for sixteen or more juveniles, the license fee shall be six hundred dollars. (Acts 2003, No. 1225,§2, eff. Aug. 15, 2003; Acts 2010, No. 863,§1, eff. Aug. 15, 2010; Acts 2012, No. 366,§1, eff. Aug. 1, 2012; Acts 2012, No. 814,§1, eff. July 1, 2013.)

Editor’s Notes. — See Acts 2005, No. 461, § 1, relating to the effective date of Act No. 1225 of the 2003 Regular Session of the legislature, and adding certain ownership and possession requirements relating to the real property and all the improvements thereon located on the property formerly known as Swanson Correctional Center for Youth-Madison Parish Unit facility at Tallulah, Louisiana.

2012 Amendments. — The 2012 amendment by Act No. 366, in (E), substituted “July 1, 2013” for “January 1, 2013” and inserted “in accordance with rules promulgated.”

The 2012 amendment by Act No. 814 added “fees” in the section heading; and added (F).

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Department of Children and Family Services” for “Department of Social Services” in (C) and (D)(10). See Acts 2010, No. 877, § 3.

2010 Amendments. — The 2010 amendment by No. 863 rewrote the section.

§ 1110.1. [Effective July 1, 2013] Operating without or in violation of license or regulations; penalties.

A. Whoever operates a juvenile detention facility without a valid license issued by the Department of Children and Family Services pursuant to R.S. 15:1110 shall be fined one thousand dollars for each day of operation without the valid license. In addition to seeking civil fines imposed pursuant to the provisions of this Section, if any juvenile detention facility operates without a valid license issued by the department, the department may file suit in the district court in the parish in which the facility is located for injunctive relief, including a temporary restraining order, to restrain the institution, society, agency, corporation, person or persons, or any other group operating the facility, from continuing the violation.

B. (1) No person shall operate any juvenile detention facility in violation of any provision of R.S. 15:1110, or any other state or federal statute, regulation, or any department rule adopted pursuant to the Administrative Procedure Act that governs the ownership or operation of juvenile detention facilities.

(2) In lieu of revocation of the facility’s license, the department may issue a written warning that includes a corrective action plan to any person or entity violating these requirements when the violation creates a condition or occurrence relating to the operation and maintenance of a juvenile detention facility that does not pose an imminent threat to the health, safety, rights, or welfare of a child. Failure to implement a corrective action plan issued pursuant to the provisions of this Section may result in either the assessment of a civil fine or license revocation or may result in both actions being taken by the department. Such civil fines shall not exceed two hundred fifty dollars per day for each fine assessment; however, the aggregate fines assessed for violations determined in any consecutive twelve-month period shall not exceed two thousand dollars.

(3) The department shall adopt rules in accordance with the Administrative Procedure Act that provide specific factors for determining the type of sanction to be imposed including severity of risk, actual harm, failure to implement a written corrective action plan, mitigating circumstances, the history of noncompliance and an explanation of the treatment of continuing noncompliance, an explanation of the treatment of continuing repeat deficiencies, evidence of good faith effort to comply, and any other relevant factors. The department shall develop and adopt rules and regulations required by this Paragraph with input and guidance from the Louisiana Juvenile Detention Association. The authority to impose sanctions pursuant to this Section shall commence on the effective date of the rules promulgated pursuant to this Section.

C. (1) The department shall adopt rules and regulations in accordance with the Administrative Procedure Act to provide for notice to the juvenile detention facility of any violation, for a departmental reconsideration process for sanctions issued, and for an appeal procedure, including judicial review.

(2) An appeal of any department decision for a violation of any provision of this Part shall be suspensive. All appeals filed pursuant to the provisions of this Section shall be heard by the division of administrative law pursuant to Chapter 13-B of Title 49 of the Louisiana Revised Statutes of 1950. The division shall furnish the facility or agency a copy of the decision, together with notice of the procedure for requesting judicial review.

D. The department may institute all necessary civil court actions to collect fines imposed that are not timely appealed. No juvenile detention facility may claim imposed fines as reimbursable. Interest shall begin to accrue at the current judicial rate on the day following the date on which any fines become due and payable. All costs of any successful action to collect such fines, including travel expenses and reasonable attorney fees, shall be awarded to the department in addition to the fines.

E. (1) Civil fines collected pursuant to the provisions of this Section shall be deposited immediately into the state treasury.

(2) After compliance with the requirements of Article VII, Section 9(B) of the Constitution of Louisiana relative to the Bond Security and Redemption Fund, and prior to the monies being placed in the state general fund, an amount equal to the amount deposited as provided in Paragraph (1) of this Subsection shall be credited to a special fund hereby created in the state treasury to be known as the “Juvenile Detention Licensing Trust Fund”. The monies in the fund shall be subject to annual appropriation and shall be available exclusively for use by the Department of Children and Family Services for the education and training of employees, staff, or other personnel of juvenile detention facilities.

(3) The monies in the fund shall be invested by the treasurer in the same manner as the monies in the state general fund, and all interest earned from the investment of monies in the fund shall be deposited in and remain to the credit of the fund. All unexpended and unencumbered monies remaining in the fund at the end of the fiscal year shall remain in the fund.

(4) The secretary of the Department of Children and Family Services may promulgate rules and regulations in accordance with the Administrative Procedure Act to provide for the administration of the fund. (Acts 2012, No. 814, § 1, eff. July 1, 2013.)

§ 1110.2. [Effective July 1, 2013] Disclosure requirements; penalties.

A. Any owner, operator, current or prospective employee, or volunteer of a juvenile detention facility licensed by the Department of Children and Family Services shall report annually and at any time upon the request of the department, on the state central registry disclosure form promulgated by the department, whether or not his name is currently recorded on the state central registry for a justified finding of abuse or neglect and that he is the named perpetrator.

B. All such completed state central registry disclosure forms shall be maintained in accordance with the department licensing regulations. Any state central registry disclosure form that is maintained in a juvenile detention facility licensing file shall be confidential and subject to the confidentiality provision of R.S. 46:56(F) pertaining to the investigations of abuse and neglect.

C. Any owner, operator, current or prospective employee, or volunteer of a juvenile detention facility licensed by the department who knowingly falsifies the information on the state central registry disclosure form shall be fined not more than five hundred dollars, imprisoned for not more than six months, or both.

D. Any owner, operator, current or prospective employee, or volunteer of a juvenile detention facility licensed by the department who discloses that he is currently recorded on the state central registry for a justified finding of abuse or neglect shall be entitled to a risk assessment evaluation provided by the department to determine that the individual does not pose a risk to children and shall have the right to file an appeal in accordance with R.S. 49:992 of the Administrative Procedure Act. Any such determination by the risk evaluation panel shall be kept on file at all times by the department.

E. The department shall promulgate rules and regulations to implement the provisions of this Section. The rules and regulations shall include but not be limited to establishing criteria for risk evaluation requests, the composition of the risk evaluation panel, and establishing criteria for risk evaluation determinations. (Acts 2012, No. 814, § 1, eff. July 1, 2013.)

PART 12. WORK RELEASE PROGRAM.

§ 1111. Work release program.

A. The Department of Public Safety and Corrections is hereby authorized to establish and administer a work release program for inmates of any institution under the jurisdiction of the department.

B. The department shall establish rules for the administration of the work release program and shall determine those inmates who may participate in the release program. Any inmate sentenced to imprisonment at hard labor shall be eligible at any time during his sentence to participate in the work release program, subject to the provisions of this Part. If any inmate violates the conditions prescribed by the department, his work release privileges may be withdrawn. Failure to report to or return from the planned employment shall be considered an escape under the provisions of R.S. 14:110. The department may approve as work release privileges, placement in universities, colleges, technical, vocational or trade schools, or in sheltered workshops or in training programs designed to improve the skills and abilities of the inmate.

C. The department shall designate and adapt facilities for the purpose of housing inmates with work release privileges or it may arrange and contract for other facilities, including but not limited to portions of parish jails for inmates employed in the area. No inmate shall be granted work release privileges until: (1) such suitable quarters have been provided in the area of accepted or preferred employment or educational or training placement, and (2) a position of employment or educational or training placement is available for the inmate.

D. Every inmate with work release privileges shall be liable for the cost of his room, board, clothing and other necessary expenses incident to his employment or placement unless other means of payment are approved by the department.

E. The wages of any inmate so employed shall be collected by the agency or organization operating the work release program and deposited in a public banking institution. An accurate account of the financial status of each inmate shall be maintained and shall be subject to the approval of the secretary of the department.

F. The wages of any such inmate shall be disbursed by the department for the following purposes and in the order stated, subject to the approval of the secretary of the department:

(1) The board of the inmate including food and clothing;

(2) Necessary travel expense to and from work and other incidental expenses of the inmate;

(3) Support of the inmate’s dependents, if any;

(4) Payment, either in full or ratably of the inmate’s obligations acknowledged by him in writing, or which have been reduced to judgment;

(5) The balance if any, to the inmate upon his discharge.

G. The wages of an inmate so employed shall be not less than the customary wages for an employee performing similar services.

H. (1) Deductions for room, board, and other administrative and incidental costs resulting from participation in a work release program authorized by this Section shall not exceed seventy percent of the gross wages received by the inmate. This deduction rate shall be established by the secretary of the Department of Public Safety and Corrections.

(2) For the purposes of this Subsection, administrative and incidental costs are all costs other than room and board.

I. (1) Any inmate who has been convicted of forcible rape (R.S. 14:42.1), aggravated arson (R.S. 14:51), armed robbery (R.S. 14:64), attempted murder (R.S. 14:27 and 29), attempted armed robbery (R.S. 14:27 and 64), and persons sentenced as habitual offenders under R.S. 15:529.1 shall be eligible to participate in a work release program during the last six months of their terms. Notwithstanding the provisions of this Section and unless the inmate is eligible at an earlier date, those inmates who have served a minimum of fifteen years in the custody of the department for those crimes enumerated in this Section, shall be eligible to participate in a work release program during the last twelve months of their term.

(2) Any inmate convicted of producing, manufacturing, distributing, or dispensing or possession with intent to produce, manufacture, distribute, or dispense a controlled dangerous substance classified in R.S. 40:964 shall be eligible to participate in the work release program if the inmate is otherwise in compliance with the standards for work release.

J. No inmate employed in the work release program shall be employed in a position which would necessitate his departure from the state, except for those inmates assigned to work release programs who are employed in industries off the coast of Louisiana.

K. The department shall compile statistical data on the incidence of work release violations by participating inmates. Violations shall include the commission of new offenses as well as any transgressions that result in disciplinary action or removal from the program. The data shall indicate the nature of the incident, the age of the offender, his original offense, the length of his sentence, his prior criminal record, and any other characteristic found to be predictive of success or failure. This information shall be used by the department to guide it in formulating program policies and eligibility standards and shall be available to the legislature upon request.

L. In no case shall inmates participating in a work release program be authorized or permitted to work or to continue to work on a project or job involved in a labor dispute. (Added by Acts 1968, No. 187, §§ 1, 3; Amended by Acts 1970, No. 444, § 1; Acts 1978, No. 337, § 2; Acts 1978, No. 510, § 1; Acts 1985, No. 786, § 1; Acts 2003, No. 634, § 1, eff. Aug. 15, 2003; Acts 2006, No. 173, § 1, eff. Aug. 15, 2006; Acts 2008, No. 31, § 1, eff. Aug. 15, 2008; Acts 2009, No. 266, § 1, eff. Aug. 15, 2009; Acts 2010, No. 809, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 809 redesignated former (H) as (H)(1); in (H)(1), added “and incidental costs,” substituted “seventy percent of the gross wages” for “fifty percent of the wages,” and added the second sentence; and added (H)(2).

2009 Amendments. — The 2009 amendment by No. 266 substituted “inmate” for “convict” in the second sentence of (B); substituted “housing” for “quartering” in the first sentence of (C); rewrote (E); added “subject to the approval of the secretary of the department” in the introductory language of (F); rewrote (H) and (I); added “except for those inmates assigned to work release programs who are employed in industries off the coast of Louisiana” in (J); substituted “department” for “Department of Corrections” in (K); added (L); and made related changes.

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Department of Public Safety and Corrections” for “Louisiana Department of Institutions” in (A).

2008 Amendments. — Acts 2008, No. 31, § 1, effective August 31, 2008, in (I)(1), substituted “of this Section” for “above,” deleted “producing, manufacturing, distributing, or dispensing or possession with intent to produce, manufacture, distribute, or dispense a controlled dangerous substance classified in Schedule I or Schedule II of R.S. 40:964” following “attempted armed robbery (R.S. 14:27 and 64)”; and in (I)(2), substituted “No inmate convicted of producing, manufacturing, distributing, or dispensing or possession with intent to produce, manufacture, distribute, or dispense a controlled dangerous substance classified in Schedule I or Schedule II of R.S. 40:964” for “Notwithstanding Paragraph (1) of this Subsection, no inmate convicted of distribution or possession with intent to distribute cocaine where the offense of conviction involves less than twenty-eight grams of cocaine or distribution or possession with intent to distribute marijuana where the offense of conviction involves less than one pound of marijuana.”

2006 Amendments. — Acts 2006, No. 173, § 1, effective August 15, 2006, redesignated (I) as (I)(1) and (I)(2); in (I)(1), substituted “and” for “R.S. 14:” following “14:27” throughout; inserted “producing, manufacturing, distributing ... Schedule I or Schedule II of R.S. 40:964,” and deleted part of the former last sentence, which read: “In addition, no inmate who has been convicted of producing, manufacturing, distributing, or dispensing or possession with intent to produce, manufacture, distribute, or dispense a controlled dangerous substance classified in Schedule I or Schedule II of R.S. 40:964, except any person”; and in (I)(2), added “Notwithstanding Paragraph (1) of this Subsection, no inmate,” and deleted “except during the last six months of their terms” from the end.

2003 Amendments. — Acts 2003, No. 634, § 1, effective August 15, 2003, deleted “producing, manufacturing, distributing, or dispensing or possession with intent to produce, manufacture, distribute, or dispense a controlled dangerous substance classified in Schedule I or Schedule II of R.S. 40:964” preceding “and persons sentenced as habitual offenders” in the first sentence of (I) and added the last sentence.

Quoted Statutory Material. — Acts 2009, No. 266, § 3, provides that “If any provision or item of an act, or the application thereof, is held invalid, such invalidity shall not affect other provisions, items, or applications of the act which can be given effect without the invalid provision, item, or application.”

CROSS REFERENCES

Louisiana Law. — Road, street, highway, right of way maintenance and litter removal, weed cutting, drug free school zone sign posting, and solid waste recycling programs by convict labor; indemnification, see La. R.S. 15:855.

Facilities providing housing or temporary residence to individuals participating in work release or workforce development work release programs administered by the department, see La. R.S. 15:1113.

ADMINISTRATIVE LAW & DECISIONS

Administrative Code. — Adult and Juvenile Services > Juvenile Offender Custody, Classification and Assignment. LAC 22::I.308.

Attorney General. — R.S. 1:2; R.S. 42:1411; 42:1414; 15:1111 et seq., OPINION No. 82-907, La. Atty. Gen. Op. No. 1982-907; 1982 La. AG LEXIS 161.

State legislator is not entitled to inmate labor for district office pursuant to La. R.S. 15:708 or R.S. 15:832. Legislator may utilize inmate labor in work release program pursuant to La. R.S. 15:711 or R.S. 15:1111., OPINION No. 88-489, La. Atty. Gen. Op. No. 1988-489; 1989 La. AG LEXIS 113.

§ 1112. Reports to law enforcement agencies.

Probation and parole officers shall notify every law enforcement agency of any prisoner or parolees assigned to or presently working within the agency’s jurisdiction under a work release program. (Added by Acts 1974, No. 509, § 1.)

§ 1113. Facilities providing housing or temporary residence to individuals participating in work release or workforce development work release programs administered by the department.

A. No facility that provides housing or temporary residence for individuals who are participating in work release programs as authorized by the provisions of R.S. 15:1111 or 1199.9 shall be located within one thousand feet of any school or child day care center property.

B. (1) In municipalities and unincorporated areas which are divided into subdivisions with streets, blocks, and sidewalks, this distance shall be measured as a person walks using the sidewalk from the nearest point of the property line of the school or day care center to the nearest point of the premises to be used to provide housing or temporary residence.

(2) Outside of municipalities and unincorporated areas which are not divided into subdivisions with streets, blocks, or sidewalks, the measurement of this distance shall be a straight line from the nearest point of the premises to provide housing or temporary residence to the nearest point of the school or day care center property.

C. (1) The prohibitions provided for in Subsection A of this Section shall not apply to any facility that provides housing or temporary residence and has been in operation for a year or longer prior to August 15, 2009.

(2) The subsequent construction, erection, development, or movement of a school or day care center which causes the facility providing housing or temporary residence to be located within the prohibited distance as provided for in Subsection A of this Section shall not be cause for a violation of the provisions of this Section.

D. For purposes of this Section the following definitions shall apply:

(1) “Child day care center property” means property on which is located a facility licensed as a day care center under the provisions of the Child Care Facility and Child-Placing Agency Licensing Act (R.S. 46:1401 et seq.) or licensed as a group child day care home under the provisions of the Child Care Registration Law (R.S. 46:1441 et seq.).

(2) “Premises” includes that land and any improvements thereon.

(3) “School property” means the property of any public elementary or secondary school or any nonpublic elementary or secondary school.

E. Whoever violates the provisions of this Section shall be fined not more than five hundred dollars, or imprisoned for not more than six months, or both. (Acts 2009, No. 151, § 1, eff. Aug. 15, 2009.)

PART 13. COMMUNITY REHABILITATION CENTERS.

§ 1131. Community rehabilitation centers.

A. The Department of Corrections is hereby authorized to create, establish, operate and maintain community rehabilitation centers in such places throughout the state as are deemed necessary by the director. Such facilities shall be operated and maintained for prisoners who have strong rehabilitation potential.

B. The criminal sheriff of the parish of Orleans may create, establish, operate, and maintain community rehabilitation centers in such places within the parish of Orleans as he may deem necessary. Such facilities shall be operated and maintained for prisoners who have strong rehabilitation potential, as determined by said criminal sheriff. Residents of such facilities shall also include defendants ordered to reside in a community rehabilitation center as a condition of probation and prisoners released due to diminution of sentence where a condition of release is that the prisoner reside in such a center. (Added by Acts 1970, No. 441, § 1. Amended by Acts 1972, No. 723, § 1; Acts 1984, No. 174, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Community Rehabilitation Center may use earned interest from sum lawfully deducted from prisoners’ income from work release to purchase equipment for center., OPINION NUMBER 90-219, La. Atty. Gen. Op. No. 1990-219; 1990 La. AG LEXIS 176.

§ 1132. Pre-sentence investigations.

A. If a defendant is convicted of an offense, the court may order a pre-sentence investigation in accordance with the provisions of Code of Criminal Procedure Article 875. This investigation shall undertake educational, medical, physical fitness, psychiatric, and social studies of the defendant.

B. The Department of Corrections or, with court approval, the pre-sentence and probation officers of the various courts are hereby authorized to enter into contracts with professional personnel to perform the tests. The report of the investigation shall make recommendations to the court as to the rehabilitation potential of the defendant, the stages required to make the defendant useful and productive, and as to whether the defendant should be placed on probation and the terms thereof or whether the defendant should be committed to a community rehabilitation center or prison, or to the Department of Corrections for assignment to an appropriate penal or correctional facility.

C. The court may postpone sentence until this report is received.

D. Any expenses of these tests may be assessed and taxed as costs and shall be payable by the defendant benefiting by them. An additional civil action to collect these costs shall not prescribe for five years. (Acts 1970, No. 441, § 1; Acts 1983, No. 641, § 1.)

§ 1133. Sentence to community rehabilitation centers.

A. Notwithstanding any provision of law to the contrary, a court may order that an offender sentenced to not more than five years without hard labor be placed in a community rehabilitation center under terms and conditions established by the court, provided such placement receives the consent of the offender and the administrators in charge of the center. Upon the written request of the administrators of a community rehabilitation center, the court shall order that an offender placed pursuant to this Subsection be removed, and shall issue such other orders regarding the custody of the offender as are appropriate under the original sentence.

B. (1) Notwithstanding any law to the contrary, a court may recommend that an offender sentenced to imprisonment at hard labor in the custody of the Department of Public Safety and Corrections be placed in a community rehabilitation center. Upon such a recommendation, the secretary of the Department of Public Safety and Corrections or his designee may place the offender in a community rehabilitation center provided the following conditions are met:

(a) The placement is recommended in a presentence investigation report.

(b) The offender agrees to the placement.

(c) The sentence to imprisonment at hard labor is for five years or less.

(d) The offender has never been convicted of a sex-related offense.

(e) The offender has not exhibited and his record does not reveal an habitual or compulsive use of violence against persons.

(f) The secretary or his designee concludes, based upon evaluation conducted by the department, that the offender is likely to respond affirmatively to placement in a community rehabilitation center.

(2) Any offender placed in a community rehabilitation center pursuant to the provisions of this Subsection may be removed from the center and placed in a Department of Public Safety and Corrections facility at the discretion of the secretary or his designee.

C. The provisions of this Section shall not be applicable to a defendant who was convicted of any violation of R.S. 14:98. (Acts 1970, No. 441, § 1; Acts 1988, No. 610, § 1, eff. Jan. 1, 1989; Acts 1989, 1st Ex. Sess., No. 11, § 1, eff. Mar. 13, 1989.)
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CRIMINAL LAW & PROCEDURE

• Sentencing

•• Alternatives

••• Substance Abuse Programs. — Where defendant had previously been convicted of a sex related crime, defendant was not eligible to be placed in a community rehabilitation center to treat his drug problem. State v. Echols, 774 So. 2d 993, 2000 La. App. LEXIS 2594 (Oct. 04, 2000), writ of certiorari denied by La. 2000-3058, 798 So. 2d 962, 2001 La. LEXIS 2900 (La. Oct. 5, 2001).

§ 1134. Staff and facilities of community rehabilitation centers.

A. The Department of Corrections may employ psychiatrists, neurologists, special educators, guidance counselors, psychologists, nurses, technicians, social workers, occupational therapists, physicians and other professional personnel to staff community rehabilitation centers, or may contract for the services of such persons with community service organizations, religious groups, universities and medical schools.

B. The Department of Corrections and/or the criminal sheriff of the parish of Orleans, as the case may be may enter into contracts with other state agencies, local agencies, community service organizations or religious groups for the operation and maintenance of community rehabilitation centers or for the leasing of space for such facilities, or both. In addition, the criminal sheriff of the parish of Orleans, for the purposes of operating and maintaining such rehabilitation centers, programs and/or services for prisoners under his jurisdiction, shall have full power and authority as is provided for in Subsection A hereof, to retain such personnel as may be required for these purposes.

C. All community rehabilitation centers shall be minimum security structures and no such facility shall contain cells or barred windows, and no inmate of any such facility shall be locked in any room thereof. There shall be no armed guards at any such facility. (Added by Acts 1970, No. 441, § 1. Amended by Acts 1972, No. 723, § 1.)

§ 1135. [Repealed.]

Repealed by Acts 2009, No. 266, § 2, effective August 15, 2009. This section was derived from Acts 1970, No. 441, § 1; Amended by Acts 1978, No. 510, § 1; Acts 1985, No. 786, § 1; Acts 2006, No. 173, § 1, eff. Aug. 15, 2006.

§ 1136. Rules and regulations of Department of Corrections.

The Department of Corrections shall adopt all regulations it deems essential to the proper conduct of community rehabilitation centers. (Added by Acts 1970, No. 441, § 1.)
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• Escape

•••• General Overview. — In a case where a juvenile offender at a community rehabilitation center attacked and raped a laundry employee, an “escape” as defined by La. Rev. Stat. Ann. § 14:110A was not a failure of the department of corrections to establish regulations for the center pursuant to La. Rev. Stat. Ann. § 15:1136. Le Blanc v. State, 393 So. 2d 125, 1980 La. App. LEXIS 5063 (Feb. 25, 1980).

PART 14. PRISON ENTERPRISES.

§ 1151. Definitions.

As used in this Part, the following words shall have the following meanings ascribed to them:

(1) “Board” means the Prison Enterprises Board.

(2) “Department” means the Louisiana Department of Corrections.

(3) “Secretary” means the secretary of corrections. (Added by Acts 1983, 1st Ex. Sess., No. 59, § 1, eff. Feb. 7, 1983.)

Editor’s Notes. — See Acts 1983, No. 691, regarding the Prison Enterprises Fund.

CROSS REFERENCES

Louisiana Law. — Labor by prisoners permitted; workday release program; indemnification, see La. R.S. 15:708.

Proceeds of sales, see La. R.S. 15:1159.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — There is no statutory provisions for sheriffs to enter into contracts for private sector employment of inmate labor., OPINION NUMBER 97-13, La. Atty. Gen. Op. No. 1997-13; 1997 La. AG LEXIS 72.

§ 1152. Prison enterprises.

The department may engage in any agricultural, aquacultural, silvicultural, industrial enterprise, or service in accordance with the provisions of this Part. (Added by Acts 1983, 1st Ex. Sess., No. 59, § 1, eff. Feb. 7, 1983; Amended by Acts 2007, No. 289, § 1, eff. Aug. 15, 2007.)

Editor’s Notes. — See Acts 1983, No. 691, regarding the Prison Enterprises Fund.

2007 Amendments. — Acts 2007, No. 289, § 1, effective August 15, 2007, substituted “silvicultural, industrial enterprise, or service” for “silvicultural, or industrial enterprise.”

§ 1153. Purposes.

A. The department shall operate prison enterprises for the following purposes, which shall be given priority in the order listed:

(1) To utilize the resources of the department in the production of food, fiber, and other necessary items used by the inmates in order to lower the cost of incarcerating the inmates.

(2) To provide products and services to state agencies and agencies of parishes, municipalities, other political subdivisions, and public employees.

(3) To provide work opportunities for inmates in accordance with law.

B. (1) The department may enter into cooperative endeavors with and request studies or reports from private citizens, the Louisiana State University Cooperative Extension Service, and the public colleges and universities in this state for the purposes of encouraging and facilitating production and marketing of agricultural commodities and research in the area of production of agricultural commodities and for the purpose of acquiring advice on the most cost effective utilization of the products of its agricultural system.

(2) Should the department enter into such cooperative endeavors or receive such studies or reports as provided in Subsection A of this Section it shall do the following:

(a) Prepare an annual written summary of any recommendations made within three years preceding the date of the summary by any person or entity who has participated or is participating in a cooperative endeavor or who is making or has made a study or report, excluding any recommendations made prior to July 1, 1984, which summary shall be co-signed by such person or entity.

(b) Prepare a report of the specific actions taken by the department with regard to such recommendations.

(c) Prepare a report of the reasons why any such recommendation was not fully implemented.

(d) Transmit the summary and the reports to the House and Senate Committees on Agriculture, Forestry, Aquaculture and Rural Development, the Committee on Administration of Criminal Justice of the House of Representatives, the Legislative Fiscal Office, and the persons or entities which made the recommendations by the first of April of each year. (Added by Acts 1983, 1st Ex. Sess., No. 59, § 1, eff. Feb. 7, 1983; Amended by Acts 1985, No. 983, § 1; Acts 2003, No. 116, § 2, eff. May 28, 2003; Acts 2007, No. 289, § 1, eff. Aug. 15, 2007.)

Editor’s Notes. — See Acts 1983, No. 691, regarding the Prison Enterprises Fund.

2007 Amendments. — Acts 2007, No. 289, § 1, effective August 15, 2007, in (A)(2), substituted “municipalities, other political subdivisions, and public employees” for “municipalities, and other political subdivisions,” and deleted the last sentence, which read: “The products and services shall be provided at the cost to the department for providing the goods and services.”

2003 Amendments. — Acts 2003, No. 116, § 2, effective May 28, 2003, substituted “House and Senate Committees on Agriculture, Forestry, Aquaculture and Rural Development” for “committees on agriculture of the Senate and the House of Representatives” in (B)(2)(d).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Contractors under a contract with a public subdivision to construct a prison in accordance with specifications of the parish and from public funds can purchase necessary products from a prison enterprise., OPINION 97-88, La. Atty. Gen. Op. No. 1997-88; 1997 La. AG LEXIS 259.

§ 1154. Administration.

A. The secretary shall administer the provisions of this Part.

B. The Prison Enterprises Board shall advise the secretary on all aspects of the administration of this Part.

C. The secretary shall administer the provisions of this Part in a manner which will insure the best long-range utilization of the resources of the department.

D. In the administration of the forest lands under the control of the department, no trees shall be cut or planted except in accordance with best management practices determined after consultation with the Louisiana State University School of Forestry or a professional timber management consultant.

E. The secretary shall develop the budgets and the plans of operation for the prison enterprises for the various institutions with the advice of the board and with the concurrence of one of the following as determined by the secretary, the undersecretary, the assistant secretary, or the chief of operations. At the secretary’s discretion, the undersecretary, the assistant secretary, or the chief of operations shall consult with the warden of each institution under his jurisdiction concerning proposed prison enterprises at the institutions. The warden at each institution shall have the necessary authority and budgetary responsibility with respect to his respective institution to implement and execute the prison enterprises and for achieving the quantitative and qualitative production goals established by the secretary within the resources provided to each warden. (Added by Acts 1983, 1st Ex. Sess., No. 59, § 1, eff. Feb. 7, 1983; Amended by Acts 2007, No. 289, § 1, eff. Aug. 15, 2007.)

Editor’s Notes. — See Acts 1983, No. 691, regarding the Prison Enterprises Fund.

2007 Amendments. — Acts 2007, No. 289, § 1, effective August 15, 2007, added “or a professional timber management consultant” to the end in (D); and in (E), deleted “or superintendent” following “warden” three times, substituted “concurrence of one of the ... or the chief of operations” for “concurrence of the assistant secretaries of the offices of adult services and juvenile services, whichever may apply. The assistant secretaries,” and substituted “his jurisdiction” for “their jurisdiction.”

§ 1155. Prison Enterprises Board.

A. The Prison Enterprises Board is hereby created within the Department of Corrections.

B. The board shall be domiciled in Baton Rouge.

C. The board shall consist of seven members who shall be appointed by the governor in accordance with the following provisions:

(1) One member shall be knowledgeable in agronomy and shall have experience as a farmer or farm manager in the actual production of field crops for commercial purposes.

(2) One member shall have technical and practical knowledge and experience in forest management.

(3) One member shall have knowledge and experience in livestock management, dairy operations, or both.

(4) One member shall be an owner or operator of a facility engaged in the processing of the types of agricultural products produced by prison enterprises.

(5) One member shall have knowledge of and experience in manufacturing.

(6) One member shall be appointed from a list of three nominees submitted by the Louisiana Association of Business and Industry.

(7) One member shall be appointed from a list of three members nominated by the Louisiana AFL-CIO.

D. Each appointment by the governor shall be submitted to the Senate for confirmation.

E. Members shall serve at the pleasure of the governor.

F. Members shall receive a per diem of seventy-five dollars and shall be reimbursed for mileage at the rate established for state employees.

G. Four members shall constitute a quorum and all actions of the board shall require the affirmative vote of at least four members.

H. The board shall elect a chairman and a vice chairman from among its members who shall serve for terms of one year.

I. The board shall meet at least quarterly and may meet upon the call of the chairman or any three members. Meetings of the board shall be open to the public in accordance with law.

J. The secretary shall provide the board with necessary clerical personnel. (Added by Acts 1983, 1st Ex. Sess., No. 59, § 1, eff. Feb. 7, 1983; Acts 1991, No. 137, § 1; Acts 2003, No. 774, § 3.)

Editor’s Notes. — See Acts 1983, No. 691, regarding the Prison Enterprises Fund.

2003 Amendments. — Acts 2003, No. 774, § 3, effective August 15, 2003, deleted “and, beginning in 1984 every appointment confirmed by the Senate shall again be submitted by the governor to the Senate for confirmation every two years after the initial confirmation” following “confirmation” in (D).

CROSS REFERENCES

Louisiana Law. — Transfer of agencies to Department of Public Safety and Corrections, see La. R.S. 36:409.

§ 1156. Rules.

A. The secretary, with the advice of the board, shall make such rules and regulations as are necessary to administer the provisions of this Part. All rules and regulations shall be made in accordance with the Administrative Procedure Act.

B. In addition, the secretary with the advice of the board, shall make such rules and regulations as are necessary for the implementation and administration of the provisions of R.S. 15:708(A)(4). These rules and regulations shall include but shall not be limited to guidelines for transportation to and from work projects, supervision, custody, and control of such inmates, necessary security and safety provisions, and establishment and maintenance of inmate compensation and savings accounts. (Added by Acts 1983, 1st Ex. Sess., No. 59, § 1, eff. Feb. 7, 1983; Acts 1997, No. 509, § 1.)

§ 1157. Sales of goods and services; contractual powers.

A. (1) State agencies shall purchase, if available, goods and services from prison enterprises, or products manufactured in a certified Private Sector/Prison Industry Enhancement Program, if the prices are less than those of central purchasing.

(2) Goods and services may be sold to the governing authorities of parishes, municipalities, other political subdivisions, and public employees .

(3) Services shall be provided at a cost that is not less than the cost to the department for providing the services. Manufactured products shall be provided at a cost that is not less than the cost of the raw materials used to manufacture the product. If the manufactured product is deemed to be spoiled, overstocked, obsolete or otherwise not salable at a cost equal to or greater than the raw material cost of the manufactured product and can be documented as such, the director may authorize a sale at less than the raw material cost. Sales of manufactured products to public employees shall be priced at the current prison enterprises contract price or based on established and documented pricing methodologies.

B. Agricultural, aquacultural, and silvicultural commodities may be sold on the open market in accordance with rules adopted by the secretary when the sale will further the purposes of this Part.

C. The secretary may enter into contracts with private entities or governmental agencies for the sale, purchase, or barter of commodities to effectuate the purposes of this Part in accordance with rules adopted by the secretary.

D. Products of the type which are produced in foreign countries that are labor intensive may be produced and sold on the open market. (Added by Acts 1983, 1st Ex. Sess., No. 59, § 1, eff. Feb. 7, 1983; Amended by Acts 1986, No. 1009, § 1; Acts 1995, No. 644, § 1; Acts 2007, No. 289, § 1, eff. Aug. 15, 2007.)

Editor’s Notes. — See Acts 1983, No. 691, regarding the Prison Enterprises Fund.

2007 Amendments. — Acts 2007, No. 289, § 1, effective August 15, 2007, in (A)(1), deleted “other than the Department of Public Safety and Corrections” following “State agencies,” and deleted “at a price which reflects the cost to the department of producing the goods or providing the services” following “prison enterprises”; substituted “municipalities, other political subdivisions, and public employees” for “municipalities, and other political subdivisions, at a price which reflects the cost to the department of producing the goods or providing the services” in (A)(2); added (A)(3); and inserted “aquacultural, and silvicultural” in (B).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — State agencies must purchase from prison enterprises those available goods and service which meet the requirements of R.S. 15:1157., OPINION 95-103, La. Atty. Gen. Op. No. 1995-103; 1995 La. AG LEXIS 81.

Contractors under a contract with a public subdivision to construct a prison in accordance with specifications of the parish and from public funds can purchase necessary products from a prison enterprise., OPINION 97-88, La. Atty. Gen. Op. No. 1997-88; 1997 La. AG LEXIS 259.

§ 1158. Inmate labor.

The department may use inmate labor to maintain existing production and service facilities. (Added by Acts 1983, 1st Ex. Sess., No. 59, § 1. eff. Feb. 7, 1983; Amended by Acts 2007, No. 289, § 1, eff. Aug. 15, 2007.)

Editor’s Notes. — See Acts 1983, No. 691, regarding the Prison Enterprises Fund.

2007 Amendments. — Acts 2007, No. 289, § 1, effective August 15, 2007, substituted “existing production and service facilities” for “existing facilities used in connection with agricultural or aquacultural production.”

§ 1159. Proceeds of sales.

Subject to the exceptions contained in Article VII, Section 9(A) of the Constitution of Louisiana, all funds received by the department from the sale of products and services produced by the agricultural, aquacultural, silvicultural, industrial, and service prison enterprises operated by the department in accordance with the provisions of R.S. 15:1151 et seq. shall be deposited immediately upon receipt into the state treasury.

B. to E. Repealed by Acts 1992, No. 984, § 18. (Acts 1985, No. 788, § 1, eff. July 22, 1985; Acts 1990, No. 82, § 1; Acts 1990, No. 85, § 1; Acts 1992, No. 984, § 18; Acts 2007, No. 289, § 1, eff. Aug. 15, 2007.)

2007 Amendments. — Acts 2007, No. 289, § 1, effective August 15, 2007, undesignated (A); and substituted “agricultural, aquacultural, silvicultural, industrial, and service prison” for “agricultural, silvicultural, and industrial, prison.”

§ 1160. Used agricultural equipment purchases.

The secretary shall be allowed to purchase used agricultural and industrial equipment at public auction as provided by R.S. 39:1554(G)(2). (Acts 1985, No. 788, § 3, eff. July 22, 1985.)

§ 1161. Sale of livestock breeding services; contractual powers.

A. The secretary may authorize the director of prison enterprises or his designee to contract with private entities for the sale of the breeding services of any of the livestock owned by and under the control of the department.

B. Each private entity which contracts with any of the various institutions shall indemnify and hold the secretary, the warden, the state agency, the state, and any employees of the same harmless for any injury caused by the animal, unless the gross negligence or intentional act of any of the above was a substantial factor in causing the injury.

C. The secretary shall have the authority to adopt, in accordance with the Administrative Procedure Act, such rules and regulations as may be deemed necessary to provide for effective and efficient administration of this Section, including but not limited to specific contractual provisions.

D. The secretary may establish fees to be charged for all services provided. (Acts 1991, No. 93, § 1; Acts 2007, No. 289, § 1, eff. Aug. 15, 2007.)

2007 Amendments. — Acts 2007, No. 289, § 1, effective August 15, 2007, substituted “authorize the director of prison enterprises or his designee to contact” for “authorize the warden or superintendent of any institution under his jurisdiction to contact” in (A); deleted “or superintendent” following “the warden”; and deleted “at amounts which reflect the cost to the department of providing the services” from the end in (D).

PART 15. CORRECTIONS ADMINISTRATIVE REMEDY PROCEDURE.

§ 1171. Authority.

A. The Department of Public Safety and Corrections and each sheriff may adopt an administrative remedy procedure at each of their adult and juvenile institutions, including private prison facilities.

B. The department or sheriff may also adopt, in accordance with the Administrative Procedure Act, administrative remedy procedures for receiving, hearing, and disposing of any and all complaints and grievances by adult or juvenile offenders against the state, the governor, the department or any officials or employees thereof, the contractor operating a private prison facility or any of its employees, shareholders, directors, officers, or agents, or a sheriff, his deputies, or employees, which arise while an offender is within the custody or under the supervision of the department, a contractor operating a private prison facility, or a sheriff. Such complaints and grievances include but are not limited to any and all claims seeking monetary, injunctive, declaratory, or any other form of relief authorized by law and by way of illustration includes actions pertaining to conditions of confinement, personal injuries, medical malpractice, time computations, even though urged as a writ of habeas corpus, or challenges to rules, regulations, policies, or statutes. Such administrative procedures, when promulgated, shall provide the exclusive remedy available to the offender for complaints or grievances governed thereby insofar as federal law allows. All such procedures, including the adult and juvenile offender disciplinary process, promulgated and effective prior to June 30, 1989, shall be deemed to be the exclusive remedy for complaints and grievances to which they apply insofar as federal law allows.

C. The department or sheriff may also adopt procedures for adult or juvenile offenders to discover and produce evidence in order to substantiate their claims and promulgate rules and regulations governing the recommendation, review, and approval of an award for monetary relief.

D. For the purposes of this Part, status as an “offender” is determined as of the time the basis for a complaint or grievance arises. Subsequent events, including posttrial judicial action or release from custody, shall not affect status as an “offender” for the purposes of this Part. (Acts 1985, No. 672, § 1; Acts 1987, No. 94, § 1; Acts 1988, No. 212, § 1; Acts 1989, No. 463, § 1, eff. June 30, 1989; Acts 1993, No. 871, § 1; Acts 1997, No. 575, § 1, eff. Aug. 15, 1997; Acts 2001, No. 613, § 1.)

2001 Amendments. — Acts 2001, No. 613, § 1, effective August 15, 2001, deleted “in compliance with 42 United States Code 1997, the ‘Civil Rights of Institutionalized Persons Act’, or CRIPA, and Part 40 of Title 28, Code of Federal Regulations” from the end of (A).

CROSS REFERENCES

Louisiana Law. — Title and application, see La. R.S. 13:5101.

Limitations and procedures, see La. R.S. 13:5240.

Suits by prisoners, see La. R.S. 15:1184.

Miscellaneous provisions, see La. R.S. 39:1800.7.

Definitions and general application, see La. R.S. 40:1299.39.

Judicial review of adjudication, see La. R.S. 49:964.
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ADMINISTRATIVE LAW

• Agency Adjudication

•• Hearings

••• General Overview. — La. Rev. Stat. Ann. §§ 15:1171-15:1177 provide the statutory authority for the administrative review procedure designed to hear, and dispose of any and all complaints and grievances by adult or juvenile offenders against the state, the governor, the department or any officials or employees thereof, and includes appeals of disciplinary actions under La. Rev. Stat. Ann. § 15:1171(B); judicial review of an adverse decision is available pursuant to La. Rev. Stat. Ann. § 15:1177. Washington v. Louisiana State Penitentiary, 740 So. 2d 761, 1999 La. App. LEXIS 2104 (June 25, 1999).

• Agency Rulemaking

•• Formal Rulemaking. — Pursuant to Louisiana’s Corrections Administrative Remedy Procedure Law, La. Rev. Stat. Ann. § 15:1171 et seq., the Department of Public Safety and Corrections or a sheriff could adopt administrative remedy procedures for disposing of grievances made by prisoners against the State or a sheriff; because the sheriff did not implement and adopt procedures under § 15:1171, a prisoner’s right to access the courts for relief for an underlying tort was procedurally unaffected and the prisoner was entitled to an ordinary tort proceeding. Barr v. Hathaway, 747 So. 2d 99, 1999 La. App. LEXIS 2335 (Aug. 18, 1999).

•• Rule Application & Interpretation

••• General Overview. — Unconstitutionality of the corrections administrative remedy procedure (CARP), La. Rev. Stat. Ann. § 15:1171 et seq., deals only with traditional civil matters such as independent torts, which CARP attempts to divest from the original jurisdiction of district courts. Peterson v. Austin, 836 So. 2d 235, 2002 La. App. LEXIS 3794 (Dec. 11, 2002), writ of certiorari denied by La. 2003-0510, 865 So. 2d 70, 2004 La. LEXIS 291 (La. Jan. 30, 2004).

• Informal Agency Actions. — Corrections Administrative Remedy Procedure (CARP), La. Rev. Stat. Ann. § 15:1171 et seq., is a statutory scheme whereby the Department of Public Safety and Corrections and sheriffs at adult and juvenile penal institutions receive, hear, and dispose of complaints and grievances by adult and juvenile offenders against certain defendants; agency and judicial review of disciplinary matters was not changed by the enactment of the CARP and is still performed in accordance with the Administrative Procedure Act. Hunter v. Stalder, 738 So. 2d 1169, 1999 La. App. LEXIS 2136 (June 25, 1999), overruled by Victorian v. Stalder, La. App. 99-2260, 770 So. 2d 382, 2000 La. App. LEXIS 1842 (La.App. 1 Cir. July 14, 2000).

• Judicial Review

•• Reviewability

••• Exhaustion of Remedies. — Denial of the State’s writ application was proper, where the inmate’s personal injury action was not filed prematurely, because retroactive application of 2002 La. Acts 89 would have unconstitutionally disturbed his vested rights, and the inmate was not required to comply with the unconstitutional procedure that existed prior to Act 89. Cheron v. LCS Corr. Serv., 872 So. 2d 1094, 2004 La. App. LEXIS 334 (Feb. 23, 2004), affirmed by La. 04-0703, 891 So. 2d 1250, 2005 La. LEXIS 130 (La. Jan. 19, 2005).

Trial court did not err in dismissing an inmate’s petition that claimed he was transferred to harsher confinement for exercising his right to file complaints against prison officials; he had not exhausted his administrative remedies as required under the Corrections Administrative Remedy Procedure Act, La. Rev. Stat. Ann. § 15:1171 et seq., and the Prison Litigation Reform Act, La. Rev. Stat. Ann. § 15:1181 et seq. Peterson v. Ward, 823 So. 2d 1146, 2002 La. App. LEXIS 2606 (Aug. 16, 2002), writ denied by La. 2002-1728, 845 So. 2d 1069, 2003 La. LEXIS 1747 (La. May 30, 2003), writ denied by La. 2002-2996, 865 So. 2d 62, 2004 La. LEXIS 272 (La. Jan. 30, 2004).

Where defendant failed to exhaust his administrative remedies available under the Corrections Administrative Remedy Procedure, La Rev. Stat. Ann. § 15:1171 et seq. prior to filing his request for habeas corpus relief, the court was without jurisdiction to entertain his petition for habeas corpus relief. Robinson v. Parole & Prob. Div., Dep’t of Pub. Safety & Corr., 819 So. 2d 1031, 2001 La. App. LEXIS 2079 (Sept. 28, 2001).

Under La. Rev. Stat. Ann. § 15:1171(B), a trial court does not have to consider an inmate’s application for a writ of habeas corpus after he failed to exhaust his administrative remedies with regard to his complaints on the constitutionality of Louisiana Department of Correction’s rules and regulations prior to seeking judicial review of the same. Lay v. Porey, 727 So. 2d 592, 1998 La. App. LEXIS 3770 (Dec. 28, 1998), writ denied by La. 1999-2720, 758 So. 2d 812, 2000 La. LEXIS 1092 (La. Mar. 31, 2000).

La. Rev. Stat. Ann. §§ 15:1171 and 15:1172 provide that the procedures set out in the Corrections Administrative Remedy Procedure Act provide the exclusive remedy available to inmates to preserve a cause of action against the Department of Public Safety and Corrections, and La. Rev. Stat. Ann. § 15:1172(B) requires a court, in the event that the administrative remedy process has not been completed when a petition is filed, to stay the proceedings for 90 days to allow completion of the procedure and exhaustion of the remedies; however, in a diabetic inmate’s action alleging inadequate medical care, resulting in the amputation of the inmate’s foot and leg, it was error to stay the proceedings to require the inmate to pursue the third step of the administrative remedy process because the Department did not follow its own procedural requirements but failed to respond to the inmate’s three attempts to seek administrative relief, and the inmate’s foot and leg were amputated after no response was made by the Department. Sims v. Wackenhut Health Servs., 708 So. 2d 1140, 1998 La. App. LEXIS 323 (Feb. 20, 1998), writ denied by La. 98-0747, 718 So. 2d 417, 1998 La. LEXIS 1148 (La. May 1, 1998).

Former inmate did not have to exhaust the administrative grievance procedures set forth in La. Rev. Stat. Ann. § 15:1172(B) of the Corrections Administrative Remedy Procedure (ARP), La. Rev. Stat. Ann. § 15:1171 et seq.; the ARP did not apply to the former inmate’s suit even if his cause of action arose while he was in custody. Bumgarden v. Wackenhut Corrections Corp., 645 So. 2d 655, 1994 La. App. LEXIS 2425 (Sept. 21, 1994), writ of certiorari denied by La. 95-0156, 654 So. 2d 1102, 1995 La. LEXIS 1524 (La. June 2, 1995).

Inmate was not required to exhaust administrative remedies before pursuing a tort action against prison officials because at the time he filed his action the available administrative remedies did not provide for monetary damages. Wright v. Lynn, 618 So. 2d 979, 1993 La. App. LEXIS 1836 (Apr. 23, 1993).

Prisoner’s action for damages arising from a prison doctor’s denial of limited duty status was in reality a grievance against the prison system, and the action was properly dismissed based on his failure to exhaust administrative remedies as required by La. Rev. Stat. Ann. § 15:1171. Gibson v. Barnes, 597 So. 2d 176, 1992 La. App. LEXIS 1208 (Apr. 10, 1992).

••• Jurisdiction & Venue. — District court’s dismissal of the inmate’s actions against prison employees for injuries received from conditions of discipline or confinement were affirmed because (1) the inmate’s “tort” claims arose directly from the disciplinary and administrative remedy proceedings of the department of corrections and not from an independent accident, (2) the corrections administrative remedy procedure, La. Rev. Stat. Ann. § 15:1171 et seq., was not unconstitutional when applied to injuries from prison confinement, and (3) La. Rev. Stat. Ann. § 15:1177(A) required the inmate to seek judicial review of any adverse administrative remedy decision in the Nineteenth Judicial District Court within 30 days of receipt of the adverse decision. Peterson v. Austin, 836 So. 2d 235, 2002 La. App. LEXIS 3794 (Dec. 11, 2002), writ of certiorari denied by La. 2003-0510, 865 So. 2d 70, 2004 La. LEXIS 291 (La. Jan. 30, 2004).

Trial court properly affirmed denial of inmate’s administrative grievance alleging that prison personnel were mishandling the inmate’s outgoing mail; original jurisdiction over the inmate’s claim of denial of the inmate’s constitutional right of access to the courts lay with the district courts, however, not the administrative grievance system. Carter v. Cain, 828 So. 2d 1226, 2002 La. App. LEXIS 2810 (Sept. 27, 2002), writ of certiorari denied by La. 2002-3228, 865 So. 2d 64, 2004 La. LEXIS 276 (La. Jan. 30, 2004).

The Louisiana Corrections Administrative Remedy Procedure Act, La. Rev. Stat. Ann. § 15:1171 et seq., does not allow a prisoner to appeal from a district court’s decision reviewing his claim that he was subjected to cruel and unusual punishment. Lightfoot v. Stalder, 808 So. 2d 710, 2001 La. App. LEXIS 1674 (June 22, 2001), writ denied by La. 2001-2295, 823 So. 2d 957, 2002 La. LEXIS 2495 (La. Aug. 30, 2002).

•• Standards of Review. — Trial court exceeded its authority by hearing further evidence in its review of a prisoner’s administrative claim because La. Rev. Stat. Ann. § 15:1171 limited courts to consideration of administrative record only, and therefore, the trial court could not modify a decision based on evidence taken later. McDowell v. Taylor, 762 So. 2d 1149, 2000 La. App. LEXIS 1826 (June 23, 2000).

••• General Overview. — Dismissal of the prisoner’s tort claim against defendant sheriff, deputy, and warden for failure to comply with administrative remedies under the provisions of the Corrections Administrative Remedy Procedure (CARP), La. Rev. Stat. Ann. § 15:1171-15:1179, was reversed because the sheriff’s administrative procedure was not distinguishable from the department of corrections’ administrative procedure, the CARP administrative procedure was unconstitutional as applied to tort suits because it conflicted with La. Const. art. V, § 16(A) in that it attempted to divest the district courts of jurisdiction over prisoner’s tort claims, and it was error for the district court to dismiss the prisoner’s tort suit for failure to follow the unconstitutional procedures set forth in CARP. Spooner v. E. Baton Rouge Parish Sheriff Dep’t, 835 So. 2d 709, 2002 La. App. LEXIS 3460 (Nov. 8, 2002).

CIVIL PROCEDURE

• Justiciability

•• Exhaustion of Remedies

••• General Overview. — Inmate’s suit against a prison, warden and deputy warden seeking monetary damages for negligence in allowing him to obtain steroids leading to his cardiac condition could not be brought without first exhausting administrative remedies under La. Rev. Stat. Ann. § 15:1171. Marler v. Day, 645 So. 2d 1237, 1994 La. App. LEXIS 3097 (Nov. 10, 1994).

• Jurisdiction

•• Subject Matter Jurisdiction

••• Jurisdiction Over Actions

•••• General Overview. — Unconstitutionality of the corrections administrative remedy procedure (CARP), La. Rev. Stat. Ann. § 15:1171 et seq., deals only with traditional civil matters such as independent torts, which CARP attempts to divest from the original jurisdiction of district courts. Peterson v. Austin, 836 So. 2d 235, 2002 La. App. LEXIS 3794 (Dec. 11, 2002), writ of certiorari denied by La. 2003-0510, 865 So. 2d 70, 2004 La. LEXIS 291 (La. Jan. 30, 2004).

• Venue

•• Motions to Transfer

••• General Overview. — When an inmate claimed that his personal property was lost during a prison transfer, the matter was administrative in nature, and not a tort claim, or a claim that the inmate was deprived of a constitutional right; therefore, the matter was properly transferred to another district court for appellate review of the administrative decision. Vincent v. State, 858 So. 2d 494, 2003 La. App. LEXIS 1710 (June 6, 2003).

Inmate’s prisoner tort grievance was improperly dismissed when it was brought in the improper venue; exceptions to the action could not be acted upon in the interests of justice until the action was transferred to a trial court of proper venue. Bellard v. Louisiana Correctional & Indus. Sch., 661 So. 2d 430, 1995 La. LEXIS 2542 (Oct. 16, 1995).

CIVIL RIGHTS LAW

• Prisoner Rights

•• Prison Litigation Reform Act

••• General Overview. — Prisoner’s application for injunctive relief in the district court should have been processed through administrative channels before being reviewed by the commissioner and trial court because claims for injunctive relief had to go through an administrative proceeding before any further action was taken, which the prisoner failed to do. Swanson v. Dep’t of Pub. Safety & Corr., 837 So. 2d 634, 2002 La. App. LEXIS 2072 (June 21, 2002).

Corrections administrative remedy procedure was inapplicable to inmate’s claim of negligence allegedly committed by prison nurse; therefore, he was not required to exhaust administrative remedies and was entitled to have trial court adjudicate his tort claim under its original jurisdiction. Creppel v. Dixon Corr. Inst., 822 So. 2d 760, 2002 La. App. LEXIS 2093 (June 21, 2002).

CONSTITUTIONAL LAW

• The Judiciary

•• Jurisdiction

••• General Overview. — Parish prison’s administrative remedy procedure under the provisions of the Corrections Administrative Remedy Procedure (CARP), La. Rev. Stat. Ann. § 15:1171-15:1179, is unconstitutional as applied to tort suits, and it is error for the district court to dismiss a prisoner’s tort suit for failure to follow the unconstitutional procedure. Spooner v. E. Baton Rouge Parish Sheriff Dep’t, 835 So. 2d 709, 2002 La. App. LEXIS 3460 (Nov. 8, 2002).

• State Autonomy

•• General Overview. — Statute that granted Department of Corrections (DOC) officials original jurisdiction over tort actions filed by prisoners (Corrections Administrative Remedy Procedure, La. Rev. Stat. Ann. §§ 15:1171-15:1179) was held to be unconstitutional, as Louisiana Constitution vested such jurisdiction in the district courts. Pope v. State, 792 So. 2d 713, 2001 La. LEXIS 2016 (June 29, 2001).

CRIMINAL LAW & PROCEDURE

• Sentencing

•• Corrections, Modifications & Reductions

••• General Overview. — Trial court erred when it dismissed an inmate’s suit for judicial review to require the Department of Corrections (DOC) to comply with the trial court’s orders regarding his sentences where evidence clearly supported the inmate’s position that the DOC was not complying with the sentencing orders and the inmate had exhausted his administrative remedies pursuant to La. Rev. Stat. Ann. arts. 15:1171 — 15:1177; the trial judge was very clear in pronouncing that the inmate’s sentences for armed robbery and second degree kidnapping were to run consecutively to each other but concurrently with other sentences that the inmate was serving. Blair v. Stalder, 798 So. 2d 132, 2001 La. App. LEXIS 143 (Jan. 31, 2001).

• Postconviction Proceedings

•• Imprisonment. — Denial of the State’s writ application was proper, where the inmate’s personal injury action was not filed prematurely, because retroactive application of 2002 La. Acts 89 would have unconstitutionally disturbed his vested rights, and the inmate was not required to comply with the unconstitutional procedure that existed prior to Act 89. Cheron v. LCS Corr. Serv., 872 So. 2d 1094, 2004 La. App. LEXIS 334 (Feb. 23, 2004), affirmed by La. 04-0703, 891 So. 2d 1250, 2005 La. LEXIS 130 (La. Jan. 19, 2005).

District court’s dismissal of the inmate’s actions against prison employees for injuries received from conditions of discipline or confinement were affirmed because (1) the inmate’s “tort” claims arose directly from the disciplinary and administrative remedy proceedings of the department of corrections and not from an independent accident, (2) the corrections administrative remedy procedure, La. Rev. Stat. Ann. § 15:1171 et seq., was not unconstitutional when applied to injuries from prison confinement, and (3) La. Rev. Stat. Ann. § 15:1177(A) required the inmate to seek judicial review of any adverse administrative remedy decision in the Nineteenth Judicial District Court within 30 days of receipt of the adverse decision. Peterson v. Austin, 836 So. 2d 235, 2002 La. App. LEXIS 3794 (Dec. 11, 2002), writ of certiorari denied by La. 2003-0510, 865 So. 2d 70, 2004 La. LEXIS 291 (La. Jan. 30, 2004).

Trial court did not err in dismissing an inmate’s petition that claimed he was transferred to harsher confinement for exercising his right to file complaints against prison officials; he had not exhausted his administrative remedies as required under the Corrections Administrative Remedy Procedure Act, La. Rev. Stat. Ann. § 15:1171 et seq., and the Prison Litigation Reform Act, La. Rev. Stat. Ann. § 15:1181 et seq. Peterson v. Ward, 823 So. 2d 1146, 2002 La. App. LEXIS 2606 (Aug. 16, 2002), writ denied by La. 2002-1728, 845 So. 2d 1069, 2003 La. LEXIS 1747 (La. May 30, 2003), writ denied by La. 2002-2996, 865 So. 2d 62, 2004 La. LEXIS 272 (La. Jan. 30, 2004).

Dismissal of a prisoner’s claims initiated under the Prison Litigation Reform Act, La Rev. Stat. Ann. § 15:1181 et seq., concerning prison conditions or the effects of governmental officials’ actions on prisoners’ lives was proper when the prisoner should have initiated his claims under the Corrections Administrative Remedy Procedure Act, La Rev. Stat. Ann. § 15:117.1 et seq. Colquitt v. David Wade Corr. Ctr., 799 So. 2d 1172, 2001 La. App. LEXIS 2447 (Oct. 31, 2001), writ denied by La. 2001-3383, 828 So. 2d 579, 2002 La. LEXIS 3206 (La. Nov. 1, 2002).

The Louisiana Corrections Administrative Remedy Procedure Act, La. Rev. Stat. Ann. § 15:1171 et seq., does not allow a prisoner to appeal from a district court’s decision reviewing his claim that he was subjected to cruel and unusual punishment. Lightfoot v. Stalder, 808 So. 2d 710, 2001 La. App. LEXIS 1674 (June 22, 2001), writ denied by La. 2001-2295, 823 So. 2d 957, 2002 La. LEXIS 2495 (La. Aug. 30, 2002).

Where an inmate filed tort claims against a sheriff and deputies more than one year after the alleged wrongful acts his claims were prescribed, and his filing of an administrative grievance under the Corrections Administrative Remedy Procedures Act (CARP), La. Rev. Stat. § 15:1171 et seq., even under court order, could not toll the running of the prescriptive period, because it was filed after defendant filed his suit, nor would it had he filed it before the prescriptive period elapsed, because the CARP’s former tolling provision, La. Rev. Stat. § 15:1177(B), had been repealed by 1993 La. Acts 871, § 3. Stokes v. Strain, 768 So. 2d 619, 2000 La. App. LEXIS 1882 (June 23, 2000).

Trial court exceeded its authority by hearing further evidence in its review of a prisoner’s administrative claim because La. Rev. Stat. Ann. § 15:1171 limited courts to consideration of administrative record only, and therefore, the trial court could not modify a decision based on evidence taken later. McDowell v. Taylor, 762 So. 2d 1149, 2000 La. App. LEXIS 1826 (June 23, 2000).

Pursuant to Louisiana’s Corrections Administrative Remedy Procedure Law, La. Rev. Stat. Ann. § 15:1171 et seq., the Department of Public Safety and Corrections or a sheriff could adopt administrative remedy procedures for disposing of grievances made by prisoners against the state or a sheriff; because the sheriff did not implement and adopt procedures under § 15:1171, a prisoner’s right to access the courts for relief for an underlying tort was procedurally unaffected and the prisoner was entitled to an ordinary tort proceeding. Barr v. Hathaway, 747 So. 2d 99, 1999 La. App. LEXIS 2335 (Aug. 18, 1999).

La. Rev. Stat. Ann. §§ 15:1171-15:1177 provide the statutory authority for the administrative review procedure designed to hear, and dispose of any and all complaints and grievances by adult or juvenile offenders against the state, the governor, the department or any officials or employees thereof, and includes appeals of disciplinary actions under La. Rev. Stat. Ann. § 15:1171(B); judicial review of an adverse decision is available pursuant to La. Rev. Stat. Ann. § 15:1177. Washington v. Louisiana State Penitentiary, 740 So. 2d 761, 1999 La. App. LEXIS 2104 (June 25, 1999).

Corrections Administrative Remedy Procedure (CARP), La. Rev. Stat. Ann. § 15:1171 et seq., is a statutory scheme whereby the Department of Public Safety and Corrections and sheriffs at adult and juvenile penal institutions receive, hear, and dispose of complaints and grievances by adult and juvenile offenders against certain defendants; agency and judicial review of disciplinary matters was not changed by the enactment of the CARP and is still performed in accordance with the Administrative Procedure Act. Hunter v. Stalder, 738 So. 2d 1169, 1999 La. App. LEXIS 2136 (June 25, 1999), overruled by Victorian v. Stalder, La. App. 99-2260, 770 So. 2d 382, 2000 La. App. LEXIS 1842 (La.App. 1 Cir. July 14, 2000).

Under La. Rev. Stat. Ann. § 15:1171(B), a trial court does not have to consider an inmate’s application for a writ of habeas corpus after he failed to exhaust his administrative remedies with regard to his complaints on the constitutionality of Louisiana Department of Correction’s rules and regulations prior to seeking judicial review of the same. Lay v. Porey, 727 So. 2d 592, 1998 La. App. LEXIS 3770 (Dec. 28, 1998), writ denied by La. 1999-2720, 758 So. 2d 812, 2000 La. LEXIS 1092 (La. Mar. 31, 2000).

Inmate’s cause of action against prison officials for loss of property was not extinguished under La. Rev. Stat. Ann. § 15:1172 by his failure to file an administrative grievance under the Corrections Administrative Remedy Procedure Act, La. Rev. Stat. Ann. § 15:1171 et seq., where there was no administrative determination that the grievance was untimely, and the trial court’s dismissal of his suit without prejudice was affirmed. Jackson v. Kaylo, 709 So. 2d 820, 1998 La. App. LEXIS 321 (Feb. 20, 1998).

La. Rev. Stat. Ann. §§ 15:1171 and 15:1172 provide that the procedures set out in the Corrections Administrative Remedy Procedure Act provide the exclusive remedy available to inmates to preserve a cause of action against the Department of Public Safety and Corrections, and La. Rev. Stat. Ann. § 15:1172(B) requires a court, in the event that the administrative remedy process has not been completed when a petition is filed, to stay the proceedings for 90 days to allow completion of the procedure and exhaustion of the remedies; however, in a diabetic inmate’s action alleging inadequate medical care, resulting in the amputation of the inmate’s foot and leg, it was error to stay the proceedings to require the inmate to pursue the third step of the administrative remedy process because the Department did not follow its own procedural requirements but failed to respond to the inmate’s three attempts to seek administrative relief, and the inmate’s foot and leg were amputated after no response was made by the Department. Sims v. Wackenhut Health Servs., 708 So. 2d 1140, 1998 La. App. LEXIS 323 (Feb. 20, 1998), writ denied by La. 98-0747, 718 So. 2d 417, 1998 La. LEXIS 1148 (La. May 1, 1998).

Inmate’s prisoner tort grievance was improperly dismissed when it was brought in the improper venue; exceptions to the action could not be acted upon in the interests of justice until the action was transferred to a trial court of proper venue. Bellard v. Louisiana Correctional & Indus. Sch., 661 So. 2d 430, 1995 La. LEXIS 2542 (Oct. 16, 1995).

Prisoner’s tort suit was governed by the Louisiana Corrections Administrative Remedy Procedure, La. Rev. Stat. Ann. § 15:1171 et seq., where the prisoner sued another inmate and prison and state officials to recover for the injuries he suffered when the inmate attacked him. Marler v. Petty, 653 So. 2d 1167, 1995 La. LEXIS 977 (Apr. 10, 1995).

Inmate’s personal injury action was properly dismissed because he had to exhaust his administrative remedies under the Corrections Administrative Remedy Procedure prior to instituting judicial proceedings and because ignorance of the law was no excuse for noncompliance. Bellard v. Louisiana Correctional & Indus. Sch., 647 So. 2d 1237, 1994 La. App. LEXIS 3423 (Dec. 14, 1994), reversed by, remanded by La. 95-0157, 661 So. 2d 430, 1995 La. LEXIS 2542 (La. Oct. 16, 1995).

Former inmate did not have to exhaust the administrative grievance procedures set forth in La. Rev. Stat. Ann. § 15:1172(B) of the Corrections Administrative Remedy Procedure (ARP), La. Rev. Stat. Ann. § 15:1171 et seq.; the ARP did not apply to the former inmate’s suit even if his cause of action arose while he was in custody. Bumgarden v. Wackenhut Corrections Corp., 645 So. 2d 655, 1994 La. App. LEXIS 2425 (Sept. 21, 1994), writ of certiorari denied by La. 95-0156, 654 So. 2d 1102, 1995 La. LEXIS 1524 (La. June 2, 1995).

Inmate was not required to exhaust administrative remedies before pursuing a tort action against prison officials because at the time he filed his action the available administrative remedies did not provide for monetary damages. Wright v. Lynn, 618 So. 2d 979, 1993 La. App. LEXIS 1836 (Apr. 23, 1993).

Prisoner’s action for damages arising from a prison doctor’s denial of limited duty status was in reality a grievance against the prison system, and the action was properly dismissed based on his failure to exhaust administrative remedies as required by La. Rev. Stat. Ann. § 15:1171. Gibson v. Barnes, 597 So. 2d 176, 1992 La. App. LEXIS 1208 (Apr. 10, 1992).

• Habeas Corpus

•• Exhaustion of Remedies

••• General Overview. — Where defendant failed to exhaust his administrative remedies available under the Corrections Administrative Remedy Procedure, La Rev. Stat. Ann. § 15:1171 et seq. prior to filing his request for habeas corpus relief, the court was without jurisdiction to entertain his petition for habeas corpus relief. Robinson v. Parole & Prob. Div., Dep’t of Pub. Safety & Corr., 819 So. 2d 1031, 2001 La. App. LEXIS 2079 (Sept. 28, 2001).

•• Procedure

••• Filing of Petition

•••• General Overview. — Inmate’s assertion that his claim was a habeas corpus application challenging the department of public safety’s legal authority to place him on supervised release and to revoke his release, was not subject to administrative remedies. Ferrington v. La. Bd. of Parole, 886 So. 2d 455, 2004 La. App. LEXIS 1623 (June 25, 2004), writ denied by La. 2004-2555, 904 So. 2d 741, 2005 La. LEXIS 2171 (La. June 24, 2005).

Under La. Rev. Stat. Ann. § 15:1171(B), a trial court does not have to consider an inmate’s application for a writ of habeas corpus after he failed to exhaust his administrative remedies with regard to his complaints on the constitutionality of Louisiana Department of Correction’s rules and regulations prior to seeking judicial review of the same. Lay v. Porey, 727 So. 2d 592, 1998 La. App. LEXIS 3770 (Dec. 28, 1998), writ denied by La. 1999-2720, 758 So. 2d 812, 2000 La. LEXIS 1092 (La. Mar. 31, 2000).

GOVERNMENTS

• Courts

•• Authority to Adjudicate. — Trial court properly affirmed denial of inmate’s administrative grievance alleging that prison personnel were mishandling the inmate’s outgoing mail; original jurisdiction over the inmate’s claim of denial of the inmate’s constitutional right of access to the courts lay with the district courts, however, not the administrative grievance system. Carter v. Cain, 828 So. 2d 1226, 2002 La. App. LEXIS 2810 (Sept. 27, 2002), writ of certiorari denied by La. 2002-3228, 865 So. 2d 64, 2004 La. LEXIS 276 (La. Jan. 30, 2004).

• State & Territorial Governments

•• Claims By & Against. — Corrections administrative remedy procedure was inapplicable to inmate’s claim of negligence allegedly committed by prison nurse; therefore, he was not required to exhaust administrative remedies and was entitled to have trial court adjudicate his tort claim under its original jurisdiction. Creppel v. Dixon Corr. Inst., 822 So. 2d 760, 2002 La. App. LEXIS 2093 (June 21, 2002).

Because a former prison inmate was no longer incarcerated when he filed his tort action against multiple defendants, including a prison warden and the Secretary of the Louisiana Department of Public Safety and Corrections, that arose when he was hit in the face by a metal padlock by another inmate, the statutory provisions of the Corrections Administrative Remedy Procedure, La. Rev. Stat. Ann. § 15:1171 et seq., was inapplicable to the former inmate and did not act as a bar to his cause of action. Green v. State, 693 So. 2d 1317, 1997 La. App. LEXIS 1442 (May 9, 1997).

PUBLIC HEALTH & WELFARE LAW

• Social Services

•• Institutionalized Individuals

••• General Overview. — Statute that granted Department of Corrections (DOC) officials original jurisdiction over tort actions filed by prisoners (Corrections Administrative Remedy Procedure, La. Rev. Stat. Ann. §§ 15:1171-15:1179) was held to be unconstitutional, as Louisiana Constitution vested such jurisdiction in the district courts. Pope v. State, 792 So. 2d 713, 2001 La. LEXIS 2016 (June 29, 2001).

La. Rev. Stat. Ann. § 15:1171-15:1179 is declared unconstitutional as applied to tort actions by offenders, as defined by La. Rev. Stat. § 15:1171(D). Pope v. State, 792 So. 2d 713, 2001 La. LEXIS 2016 (June 29, 2001).

ADMINISTRATIVE LAW & DECISIONS

Administrative Code. — Adult and Juvenile Services > Adult Administrative Remedy Procedures. LAC 22::I.325.

Adult and Juvenile Services > Juvenile Administrative Remedy Procedure. LAC 22::I.326.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Department: Recent Developments: Administrative Law to Taxation. 51 La Bar Jnl. 34 (June/July, 2003).

Article: Judicial Power and the Administrative State. 62 La. L. Rev. 59 (Fall, 2001).

§ 1172. Administrative remedies; applicability; initiation.

A. Upon adoption of the administrative remedy procedure, in accordance with the Administrative Procedure Act, and the implementation of the procedure within the department or by the sheriff, this procedure shall constitute the administrative remedies available to offenders for the purpose of preserving any cause of action they may claim to have against the state of Louisiana, the Department of Public Safety and Corrections, or its employees, the contractor operating a private prison facility or any of its employees, shareholders, directors, or officers, or a sheriff, or his employees or deputies. Any administrative remedy procedure in effect on January 1, 2001, including the procedure published in LAC 22::I.325, is deemed to be in compliance with the provisions of this Section.

B. (1) An offender shall initiate his administrative remedies for a delictual action for injury or damages within ninety days from the day the injury or damage is sustained.

(2) The department is authorized to establish deadlines for an offender to initiate administrative remedies for any nondelictual claims.

(3) The department is authorized to establish deadlines for the procedures and processes contained in the administrative remedy procedure provided in LAC 22::I.325.

C. If an offender fails to timely initiate or pursue his administrative remedies within the deadlines established in Subsection B of this Section, his claim is abandoned, and any subsequent suit asserting such a claim shall be dismissed with prejudice. If at the time the petition is filed the administrative remedy process is ongoing but has not yet been completed, the suit shall be dismissed without prejudice.

D. Any contractor operating a private prison facility shall adhere to all provisions of this Part and the administrative remedy procedures adopted by the department in accordance with this Part.

E. Liberative prescription for any delictual action for injury or damages arising out of the claims asserted by a prisoner in any complaint or grievance in the administrative remedy procedure shall be suspended upon the filing of such complaint or grievance and shall continue to be suspended until the final agency decision is delivered. (Acts 1985, No. 672, § 1; Acts 1987, No. 94, § 1; Acts 1988, No. 212, § 1.; Acts 1993, No. 871, § 1; Acts 2001, No. 613, § 1; Acts 2002, 1st Ex. Sess., No. 89, § 2, eff. April 18, 2002.)

2002 Amendments. — Acts 2002, 1st Ex. Sess., No. 89, § 2, effective April 18, 2002, redesignated the former (B) as (C) and redesignated the remaining subsections accordingly, inserted (B)(1) through (B)(3); added (E); substituted “Administrative remedies; applicability; initiation” for “Effect” in the section heading; rewrote C, which read: “No state court shall entertain an offender’s grievance or complaint which falls under the purview of the administrative remedy procedure unless and until the offender shall have exhausted the remedies as provided in said procedure. If the offender has failed timely to pursue administrative remedies through this procedure, any petition he files shall be dismissed. If at the time the petition is filed the administrative remedy process has not yet been completed, the court shall stay the proceedings for ninety days to allow for completion of the procedure and exhaustion of the remedies thereunder.”

2001 Amendments. — Acts 2001, No. 613, § 1, effective August 15, 2001, in (A), substituted “adoption” for “approval,” and “in accordance with the Administrative Procedure Act” for “by a federal court, as authorized and required by 42 U.S.C.S. 1997(C), or as otherwise authorized by law” near the beginning of the subsection, and added the last sentence.
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ADMINISTRATIVE LAW

• Agency Adjudication

•• General Overview. — Dismissal of an inmate’s petition for injunctive relief seeking to have his personal items returned by a correctional center was proper when the inmate was required to appeal an adverse decision rendered by the department of corrections within 30 days to the district court that maintained proper jurisdiction under La. Rev. Stat. Ann. § 15:1172(A) and when the inmate knowingly filed his action in the wrong venue. Lightfoot v. David Wade Correctional Ctr., 775 So. 2d 1211, 2000 La. App. LEXIS 3543 (Dec. 22, 2000).

• Informal Agency Actions. — In a prisoner’s delictual action against prison authorities for failing to protect him after he was stabbed by a fellow inmate, the trial court erred in determining the prisoner failed to exhaust his administrative remedies; where the prisoner’s administrative remedy procedure (ARP) was timely filed and accepted as an ARP by the screening officer, his rights to administrative review of both his failure to provide protection complaint and his medical complaint were preserved. Poullard v. Michael, 870 So. 2d 481, 2004 La. App. LEXIS 838 (Apr. 7, 2004).

• Judicial Review

•• Reviewability

••• Exhaustion of Remedies. — 2002 La. Acts 89 is both remedial and procedural legislation that was intended to correct inadvertent error in the prior Louisiana Corrections Administrative Remedy Procedure (CARP) legislation, La. Rev. Stat. Ann. § 15:1171-1179; however, the Court of Appeal of Louisiana, First Circuit, also determined that 2002 La. Acts 89 could be applied retroactively, but not if such an application affected substantive rights. Dailey v. Travis, 872 So. 2d 1104, 2004 La. App. LEXIS 349 (Feb. 23, 2004), affirmed by La. 04-0744, 892 So. 2d 17, 2005 La. LEXIS 122 (La. Jan. 19, 2005).

Denial of the State’s writ application was proper, where the inmate’s personal injury action was not filed prematurely, because retroactive application of 2002 La. Acts 89 would have unconstitutionally disturbed his vested rights, and the inmate was not required to comply with the unconstitutional procedure that existed prior to Act 89. Cheron v. LCS Corr. Serv., 872 So. 2d 1094, 2004 La. App. LEXIS 334 (Feb. 23, 2004), affirmed by La. 04-0703, 891 So. 2d 1250, 2005 La. LEXIS 130 (La. Jan. 19, 2005).

Where defendant failed to exhaust his administrative remedies under La Rev. Stat. Ann. § 15:1172(B) prior to filing his request for habeas corpus relief, the court was without jurisdiction to entertain his petition for habeas corpus relief. Robinson v. Parole & Prob. Div., Dep’t of Pub. Safety & Corr., 819 So. 2d 1031, 2001 La. App. LEXIS 2079 (Sept. 28, 2001).

In accordance with La. Rev. Stat. Ann. § 15:1172(B), dismissal of an inmate’s petition for injunctive relief seeking to have his personal items returned by a correctional center was proper where the inmate was required to appeal an adverse decision rendered by the department of corrections within 30 days to the district court that maintained proper jurisdiction and when the inmate knowingly filed his action in the wrong venue. Lightfoot v. David Wade Correctional Ctr., 775 So. 2d 1211, 2000 La. App. LEXIS 3543 (Dec. 22, 2000).

••• Ripeness. — Trial court did not err in denying the department of correction’s exception, raising the objection of prematurity to a suit brought in district court by an injured prison inmate, where the department’s administrative regulations, in place prior to the enactment of the 2002 La. Acts. 89 amendment, were unenforceable, because they had been found unconstitutional, and retroactive application of La. Rev. Stat. Ann. § 15:1172 was not permissible, based on the facts of the instant case. Dailey v. Travis, 872 So. 2d 1104, 2004 La. App. LEXIS 349 (Feb. 23, 2004), affirmed by La. 04-0744, 892 So. 2d 17, 2005 La. LEXIS 122 (La. Jan. 19, 2005).

CRIMINAL LAW & PROCEDURE

• Postconviction Proceedings

•• Imprisonment. — In a prisoner’s delictual action against prison authorities for failing to protect him after he was stabbed by a fellow inmate, the trial court erred in determining the prisoner failed to exhaust his administrative remedies; where the prisoner’s administrative remedy procedure (ARP) was timely filed and accepted as an ARP by the screening officer, his rights to administrative review of both his failure to provide protection complaint and his medical complaint were preserved. Poullard v. Michael, 870 So. 2d 481, 2004 La. App. LEXIS 838 (Apr. 7, 2004).

2002 La. Acts 89 is both remedial and procedural legislation that was intended to correct inadvertent error in the prior Louisiana Corrections Administrative Remedy Procedure (CARP) legislation, La. Rev. Stat. Ann. § 15:1171-1179; however, the Court of Appeal of Louisiana, First Circuit, also determined that 2002 La. Acts 89 could be applied retroactively, but not if such an application affected substantive rights. Dailey v. Travis, 872 So. 2d 1104, 2004 La. App. LEXIS 349 (Feb. 23, 2004), affirmed by La. 04-0744, 892 So. 2d 17, 2005 La. LEXIS 122 (La. Jan. 19, 2005).

The provisions of the corrections administrative remedy procedure, La. Rev. Stat. Ann. § 15:1171 to 1179, as applied to an inmate’s tort claims, violate the constitutional grant of original jurisdiction in all civil and criminal matters to the district courts. Reed v. La. Dep’t of Pub. Safety & Corr., 809 So. 2d 398, 2001 La. App. LEXIS 2087 (Sept. 28, 2001).

Dismissal of an inmate’s petition for injunctive relief seeking to have his personal items returned by a correctional center was proper when the inmate was required to appeal an adverse decision rendered by the department of corrections within 30 days to the district court that maintained proper jurisdiction under La. Rev. Stat. Ann. § 15:1172(A) and when the inmate knowingly filed his action in the wrong venue. Lightfoot v. David Wade Correctional Ctr., 775 So. 2d 1211, 2000 La. App. LEXIS 3543 (Dec. 22, 2000).

Provision of administrative remedy under La. Rev. Stat. Ann. §§ 15:1171(B) and 15:1172(A) of the Corrections Administrative Remedy Procedure, La. Rev. Stat. Ann. § 15:1171 et seq., to aggrieved offenders, and the consequent requirement of § 15:1172(B) of exhaustion of this remedy, clearly applied to juvenile offenders, pursuant to La. Rev. Stat. Ann. § 1174(2), and to a juvenile offender’s natural tutrix, appointed to represent the juvenile in compliance with La. Code Civ. Proc. Ann. arts. 683 and 4502 and La. Civ. Code Ann. art. 235. Edmonds v. Department of Pub. Safety, 732 So. 2d 645, 1999 La. App. LEXIS 791 (Mar. 31, 1999), writ denied by La. 99-1264, 745 So. 2d 32, 1999 La. LEXIS 1908 (La. June 18, 1999), writ of certiorari denied by 529 U.S. 1087, 120 S. Ct. 1718, 146 L. Ed. 2d 641, 2000 U.S. LEXIS 2877, 68 U.S.L.W. 3668 (2000).

Failure of an aggrieved juvenile offender to exhaust his administrative remedy pursuant to La. Rev. Stat. Ann. §15:1172(B) of the Corrections Administrative Remedy Procedure, La. Rev. Stat. Ann. § 15.1171 et seq. warranted dismissal of his personal injury action, but without prejudice. Edmonds v. Department of Pub. Safety, 732 So. 2d 645, 1999 La. App. LEXIS 791 (Mar. 31, 1999), writ denied by La. 99-1264, 745 So. 2d 32, 1999 La. LEXIS 1908 (La. June 18, 1999), writ of certiorari denied by 529 U.S. 1087, 120 S. Ct. 1718, 146 L. Ed. 2d 641, 2000 U.S. LEXIS 2877, 68 U.S.L.W. 3668 (2000).

Inmate’s cause of action against prison officials for loss of property was not extinguished under La. Rev. Stat. Ann. § 15:1172 by his failure to file an administrative grievance under the Corrections Administrative Remedy Procedure Act, La. Rev. Stat. Ann. § 15:1171 et seq., where there was no administrative determination that the grievance was untimely, and the trial court’s dismissal of his suit without prejudice was affirmed. Jackson v. Kaylo, 709 So. 2d 820, 1998 La. App. LEXIS 321 (Feb. 20, 1998).

La. Rev. Stat. Ann. §§ 15:1171 and 15:1172 provide that the procedures set out in the Corrections Administrative Remedy Procedure Act provide the exclusive remedy available to inmates to preserve a cause of action against the Department of Public Safety and Corrections, and La. Rev. Stat. Ann. § 15:1172(B) requires a court, in the event that the administrative remedy process has not been completed when a petition is filed, to stay the proceedings for 90 days to allow completion of the procedure and exhaustion of the remedies; however, in a diabetic inmate’s action alleging inadequate medical care, resulting in the amputation of the inmate’s foot and leg, it was error to stay the proceedings to require the inmate to pursue the third step of the administrative remedy process because the Department did not follow its own procedural requirements but failed to respond to the inmate’s three attempts to seek administrative relief, and the inmate’s foot and leg were amputated after no response was made by the Department. Sims v. Wackenhut Health Servs., 708 So. 2d 1140, 1998 La. App. LEXIS 323 (Feb. 20, 1998), writ denied by La. 98-0747, 718 So. 2d 417, 1998 La. LEXIS 1148 (La. May 1, 1998).

Former inmate did not have to exhaust the administrative grievance procedures set forth in La. Rev. Stat. Ann. § 15:1172(B) of the Corrections Administrative Remedy Procedure (ARP), La. Rev. Stat. Ann. § 15:1171 et seq.; the ARP did not apply to the former inmate’s suit even if his cause of action arose while he was in custody. Bumgarden v. Wackenhut Corrections Corp., 645 So. 2d 655, 1994 La. App. LEXIS 2425 (Sept. 21, 1994), writ of certiorari denied by La. 95-0156, 654 So. 2d 1102, 1995 La. LEXIS 1524 (La. June 2, 1995).

Definition of the term “offender” in La. Rev. Stat. Ann. § 15:1174(2) clearly placed a former inmate no longer in custody outside the scope of the exhaustion requirement found at La. Rev. Stat. Ann. § 15:1172(B) of the Corrections Administrative Remedy Procedure (ARP), La. Rev. Stat. Ann. § 15:1171 et seq. Bumgarden v. Wackenhut Corrections Corp., 645 So. 2d 655, 1994 La. App. LEXIS 2425 (Sept. 21, 1994), writ of certiorari denied by La. 95-0156, 654 So. 2d 1102, 1995 La. LEXIS 1524 (La. June 2, 1995).

• Habeas Corpus

•• Exhaustion of Remedies

••• General Overview. — Where defendant failed to exhaust his administrative remedies under La Rev. Stat. Ann. § 15:1172(B) prior to filing his request for habeas corpus relief, the court was without jurisdiction to entertain his petition for habeas corpus relief. Robinson v. Parole & Prob. Div., Dep’t of Pub. Safety & Corr., 819 So. 2d 1031, 2001 La. App. LEXIS 2079 (Sept. 28, 2001).

§ 1173. Publication of procedure.

The administrative remedy procedure shall be published in the State Register. (Acts 1985, No. 672, § 1.)

§ 1174. Definitions.

For purposes of this Part:

(1) “Contractor” means any entity entering into a contractual agreement to provide any correctional services pursuant to the provisions of the Louisiana Corrections Private Management Act, R.S. 39:1800.1 et seq.

(2) “Offender” means an adult or juvenile offender who is in the physical or legal custody of the Department of Public Safety and Corrections, a contractor operating a private prison facility, or a sheriff when the basis for the complaint or grievance arises. Any subsequent event, including posttrial judicial action or release from custody, shall not affect status as an “offender” for the purposes of this Part.

(3) “Private prison facility” means any institution operated pursuant to the provisions of the Louisiana Corrections Private Management Act, R.S. 39:1800.1 et seq. (Acts 1985, No. 672, § 1; Acts 1988, No. 212, § 1; Acts 1993, No. 871, § 1; Acts 1997, No. 575, § 1.)
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ADMINISTRATIVE LAW

• Judicial Review

•• Reviewability

••• Exhaustion of Remedies. — Where an inmate knowingly filed a petition for injunctive relief seeking to have his personal items returned by a correctional center, the court properly dismissed his appeal when the inmate qualified as an offender as defined under La. Rev. Stat. Ann. § 15:1174(2) and therefore, fell under the guise of La. Rev. Stat. Ann. § 15:1177 requiring him to file an appeal of an adverse decision within 30 days with the proper district court. Lightfoot v. David Wade Correctional Ctr., 775 So. 2d 1211, 2000 La. App. LEXIS 3543 (Dec. 22, 2000).

TORTS

• Public Entity Liability

•• Liability

••• Claim Presentation

•••• General Overview. — Provision of administrative remedy under La. Rev. Stat. Ann. §§ 15:1171(B) and 15:1172(A) of the Corrections Administrative Remedy Procedure, La. Rev. Stat. Ann. § 15:1171 et seq., to aggrieved offenders, and the consequent requirement of § 15:1172(B) of exhaustion of this remedy, clearly applied to juvenile offenders, pursuant to La. Rev. Stat. Ann. § 1174(2), and to a juvenile offender’s natural tutrix, appointed to represent the juvenile in compliance with La. Code Civ. Proc. Ann. arts. 683 and 4502 and La. Civ. Code Ann. art. 235. Edmonds v. Department of Pub. Safety, 732 So. 2d 645, 1999 La. App. LEXIS 791 (Mar. 31, 1999), writ denied by La. 99-1264, 745 So. 2d 32, 1999 La. LEXIS 1908 (La. June 18, 1999), writ of certiorari denied by 529 U.S. 1087, 120 S. Ct. 1718, 146 L. Ed. 2d 641, 2000 U.S. LEXIS 2877, 68 U.S.L.W. 3668 (2000).

§ 1175. [Repealed.]

Repealed by Acts 1993, No. 871, § 3.

§ 1176. Records, confidentiality.

Before any cause of action may be heard in any state or federal court, administrative remedies must be exhausted under the procedure authorized by this Part. Therefore, in addition to any other provisions of law providing for the confidentiality of records of the Department of Public Safety and Corrections, including any records maintained by a contractor of a private prison facility, or a sheriff, all reports, investigations, and like supporting documents prepared by the department, a contractor, or a sheriff for purposes of responding to the offender’s request for an administrative remedy shall be deemed to be prepared in anticipation of litigation and are confidential and not subject to discovery by the offender in any civil action which may follow his request for an administrative remedy. All formal written responses to the offender’s request shall be furnished to the offender as a matter of course, as required by the procedure. (Acts 1985, No. 672, § 1; Acts 1988, No. 212, § 1; Acts 1993, No. 871, § 1.)

§ 1177. Judicial review of administrative acts; exception.

A. Any offender who is aggrieved by an adverse decision, excluding decisions relative to delictual actions for injury or damages, by the Department of Public Safety and Corrections or a contractor operating a private prison facility rendered pursuant to any administrative remedy procedures under this Part may, within thirty days after receipt of the decision, seek judicial review of the decision only in the Nineteenth Judicial District Court or, if the offender is in the physical custody of the sheriff, in the district court having jurisdiction in the parish in which the sheriff is located, in the manner hereinafter provided:

(1) (a) Proceedings for review may be instituted by filing a petition for review in the district court within thirty days after receipt of the notice of the final decision by the agency or, if a rehearing by the agency is had or ordered by the court, within thirty days after the decision thereon. Copies of the petition shall be served upon the agency and all defendants, as provided by law.

(b) The only proper party defendant is the Department of Public Safety and Corrections when seeking judicial review of an administrative decision, excluding decisions relative to delictual actions for injury or damages, rendered pursuant to any administrative remedy procedures under this Part. For the purpose of this Section, the Department of Public Safety and Corrections means a correctional facility operated by the state of Louisiana or the Louisiana Correctional Facilities Corporation housing offenders sentenced to the custody of the Department of Public Safety and Corrections.

(2) The filing of the petition does not itself stay enforcement of the agency decision. The agency may grant, or the reviewing court may order, a stay ex parte upon appropriate terms.

(3) Within thirty days after service of the petition, or within further time allowed by the court, the agency shall transmit to the reviewing court the original or a certified copy of the entire record of the proceeding under review. By stipulation of all parties to the review proceedings, the record may be shortened. A party unreasonably refusing to stipulate to limit the record may be taxed by the court for the additional costs related thereto. The court may require or permit subsequent corrections or additions to the record.

(4) The court may order that additional evidence be taken before the agency upon conditions determined by the court. However, discovery provisions of the Code of Civil Procedure pertaining to ordinary suits are inappropriate and not applicable in a suit for judicial review under this Part.

(5) The review shall be conducted by the court without a jury and shall be confined to the record. The review shall be limited to the issues presented in the petition for review and the administrative remedy request filed at the agency level. In cases of alleged irregularities in procedure before the agency, proof thereon may be taken in the court.

(6) (a) A party or agency who desires oral argument shall make a timely request for oral argument, as hereinafter provided. The request shall include a brief statement of why oral argument should be had. The court, in its discretion, may hear oral argument.

(b) A request for oral argument must be made by the plaintiff with the petition for review or by the agency or defendant with the transmission of the administrative record or answer to the reviewing court, unless an extension of time is granted by the court.

(c) A request for oral argument on an exception or motion must be filed by the movant with the filing of the exception or motion, and by the non-movant with the filing of any timely opposition to the exception or motion.

(7) In the event that no oral argument is ordered, the court shall allow the parties, including the agency, a reasonable time for filing a brief or memorandum concerning the issues before the court.

(8) The court may affirm the decision of the agency or remand the case for further proceedings, or order that additional evidence be taken.

(9) The court may reverse or modify the decision only if substantial rights of the appellant have been prejudiced because the administrative findings, inferences, conclusions, or decisions are:

(a) In violation of constitutional or statutory provisions.

(b) In excess of the statutory authority of the agency.

(c) Made upon unlawful procedure.

(d) Affected by other error of law.

(e) Arbitrary or capricious or characterized by abuse of discretion or clearly unwarranted exercise of discretion.

(f) Manifestly erroneous in view of the reliable, probative and substantial evidence on the whole record. In the application of the rule, where the agency has the opportunity to judge the credibility of witnesses by firsthand observation of demeanor on the witness stand and the reviewing court does not, due regard shall be given to the agency’s determination of credibility issues.

(10) An aggrieved party may appeal a final judgment of the district court to the appropriate court of appeal.

B. (1) If an offender who files a complaint or grievance which is the subject of an application for judicial review is not in the physical custody of the Department of Public Safety and Corrections, or of a contractor operating a private prison facility, or of a sheriff when the decision is rendered with respect to the application for judicial review, the person against whom the complaint or grievance was filed may deliver that decision to the person who filed the complaint or grievance by mailing the decision by first class United States mail to the person who filed the complaint or grievance, at the most recent address provided by that person.

(2) If the decision is mailed to that person and cannot be delivered by the United States Postal Service, the envelope in which the decision was mailed, together with the notations made on that envelope by the United States Postal Service concerning the inability to deliver that envelope, may be introduced into evidence for the purpose of showing compliance with the provisions of this Subsection.

(3) If the judge finds that the person against whom the complaint or grievance was filed has used due diligence in mailing the decision, the court may determine that that person has complied with the provisions of this Subsection and has complied with the requirements of due process concerning notice of that decision.

C. This Section shall not apply to delictual actions for injury or damages, however styled or captioned. Delictual actions for injury or damages shall be filed separately as original civil actions. This Section shall not apply to the commitment and transfer of children under R.S. 15:901.

D. This Section shall provide the exclusive procedure and standard for review for all offenders as defined seeking review under this Part. (Acts 1987, No. 94, § 1; Acts 1988, No. 212, § 1; Acts 1993, No. 871, §§ 1, 3; Acts 1997, No. 575, § 1, eff. Aug. 15, 1997; Acts 1997, No. 1216, § 1, eff. Aug. 15, 1997; Acts 2002, 1st Ex. Sess., No. 89, § 2, eff. Apr. 18, 2002; Acts 2010, No. 135, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 135 rewrote (A)(1)(b), which formerly read: “In a judicial review of a disciplinary action taken against an offender by the Department of Public Safety and Corrections or a contractor operating a private prison facility, the only proper party defendant is the department.”

2002 Amendments. — Acts 2002, 1st Ex. Sess., No. 89, § 2, effective April 18, 2002, redesignated (A)(1) as (A)(1)(a); added (A)(1)(b) and (A)(10); added “of administrative acts; exception” in the section heading; added “excluding decision relative to delictual actions for injury or damages” in (A); added “This Section shall not apply to delictual ... as original civil actions” in (C).

CROSS REFERENCES

Louisiana Law. — Judicial screening, see La. R.S. 15:1178.

Proceedings in forma pauperis, see La. R.S. 15:1186.
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ADMINISTRATIVE LAW

• Judicial Review

•• General Overview. — The provisions of La. Rev. Stat. Ann. § 15:1177 apply strictly to causes of action against the Louisiana Department of Public Safety and Corrections, or its employees and plainly do not apply to individuals who are not employees of the Louisiana Department of Public Safety and Corrections; thus, the clerk and deputy clerk of the district court of a parish did not fall within the scope of the provisions of Part XV of Title 15. Winston v. Martin, 764 So. 2d 368, 2000 La. App. LEXIS 1751 (July 6, 2000).

Judicial review of administrative decisions regarding complaints and grievances by adult or juvenile offenders against the state, the governor, the department or any officials or employees thereof, shall be confined to the record as developed by the administrative proceedings. Washington v. Louisiana State Penitentiary, 740 So. 2d 761, 1999 La. App. LEXIS 2104 (June 25, 1999).

•• Reviewability

••• General Overview. — Where an inmate challenged an unfavorable decision by a disciplinary officer and a sentence of two days extra duty, the inmate failed to show that substantial rights had been prejudiced within the meaning of La. Rev. Stat. Ann. § 15.1177(A)(9), and therefore was not entitled to judicial review of the decision. Davies v. Stalder, 762 So. 2d 1239, 2000 La. App. LEXIS 1845 (June 23, 2000).

Although the inmate’s petition was considered timely where the innate delivered the petition to the department of corrections with sufficient time for normal delays, the inmate failed to prove his claims and no manifest error occurred by dismissing the petition. Shelton v. Louisiana Dep’t of Corrections, 691 So. 2d 159, 1997 La. App. LEXIS 389 (Feb. 14, 1997).

••• Exhaustion of Remedies. — Denial of the State’s writ application was proper, where the inmate’s personal injury action was not filed prematurely, because retroactive application of 2002 La. Acts 89 would have unconstitutionally disturbed his vested rights, and the inmate was not required to comply with the unconstitutional procedure that existed prior to Act 89. Cheron v. LCS Corr. Serv., 872 So. 2d 1094, 2004 La. App. LEXIS 334 (Feb. 23, 2004), affirmed by La. 04-0703, 891 So. 2d 1250, 2005 La. LEXIS 130 (La. Jan. 19, 2005).

Provisions of the new, more streamlined administrative remedy procedure did not directly funnel unresolved inmate claims into the judicial review process, the new rules simply informed the inmate that he or she could file in district court; as such, the evidence indicated that the prisoner failed to exhaust administrative remedies and the trial court did not err in dismissing his suit without prejudice for failure to exhaust administrative remedies. Poullard v. Hanson, 823 So. 2d 1130, 2002 La. App. LEXIS 2571 (Aug. 14, 2002), writ denied by La. 2002-2730, 836 So. 2d 45, 2003 La. LEXIS 243 (La. Jan. 24, 2003).

••• Factual Determinations. — Under the Louisiana Corrections Administrative Remedy Procedure Act, La. Rev. Stat. Ann. § 15:1177(A)(5), the trial court can only review the decision of the Louisiana Department of Corrections by the issues presented in the petition for review and the administrative remedy request filed at the agency level; and the trial court is limited to the record established at the administrative level, absent alleged irregularities in the procedure. Lightfoot v. Stalder, 808 So. 2d 710, 2001 La. App. LEXIS 1674 (June 22, 2001), writ denied by La. 2001-2295, 823 So. 2d 957, 2002 La. LEXIS 2495 (La. Aug. 30, 2002).

••• Jurisdiction & Venue. — District court’s dismissal of the inmate’s actions against prison employees for injuries received from conditions of discipline or confinement were affirmed because (1) the inmate’s “tort” claims arose directly from the disciplinary and administrative remedy proceedings of the department of corrections and not from an independent accident, (2) the corrections administrative remedy procedure, La. Rev. Stat. Ann. § 15:1171 et seq., was not unconstitutional when applied to injuries from prison confinement, and (3) La. Rev. Stat. Ann. § 15:1177(A) required the inmate to seek judicial review of any adverse administrative remedy decision in the Nineteenth Judicial District court within 30 days of receipt of the adverse decision. Peterson v. Austin, 836 So. 2d 235, 2002 La. App. LEXIS 3794 (Dec. 11, 2002), writ of certiorari denied by La. 2003-0510, 865 So. 2d 70, 2004 La. LEXIS 291 (La. Jan. 30, 2004).

Dismissal of an inmate’s petition for injunctive relief seeking to have his personal items returned by a correctional center was proper when the inmate was required to appeal an adverse decision rendered by the department of corrections within 30 days to the district court that maintained proper jurisdiction under La. Rev. Stat. Ann. § 15:1177 and when the inmate knowingly filed his action in the wrong venue. Lightfoot v. David Wade Correctional Ctr., 775 So. 2d 1211, 2000 La. App. LEXIS 3543 (Dec. 22, 2000).

Prisoner’s petition for judicial review of an adverse decision in his grievance action against the Department of Public Safety and Corrections was timely filed when it was placed in the hands of prison officials for forwarding to the trial court before the statutory deadline in La. Rev. Stat. Ann. § 15:1177(A). Tatum v. Lynn, 637 So. 2d 796, 1994 La. App. LEXIS 1743 (May 20, 1994).

•• Standards of Review

••• General Overview. — La. Rev. Stat. Ann. § 15:1177(A), while clumsily phrased, does provide for judicial review of an adverse decision rendered pursuant to any administrative remedy procedure under the Corrections Administrative Remedy Procedure, LA. Rev. Stat. Ann. § 15:1171-15:1179, including procedures adopted by sheriffs. Spooner v. E. Baton Rouge Parish Sheriff Dep’t, 835 So. 2d 709, 2002 La. App. LEXIS 3460 (Nov. 8, 2002).

Although pursuant to La. Rev. Stat. § 15:1177 a reviewing court might reverse or modify an administrative decision of the state corrections department if substantial rights of a petitioner were prejudiced because the administrative decisions or findings were in violation of constitutional or statutory provisions, petitioner, a prison inmate, was unable to prevail on his claim of deliberate indifference due to a prison condition of cigarette smoke as a violation of his constitutional rights under La. Const. art. I, § 20 because there was no showing that it unreasonably endangered his health and that the exposure was contrary to current standards of decency. Robinson v. Cain, 739 So. 2d 882, 1999 La. App. LEXIS 2144 (June 25, 1999), vacated by, set aside by, remanded by La. 1999-2986, 766 So. 2d 1268, 2000 La. LEXIS 2368 (La. Aug. 31, 2000).

••• Abuse of Discretion. — Court may reverse or modify the administrative decision related to complaints and grievances by adult and juvenile offenders against the state, the governor, the department or any officials or employees thereof if substantial rights of the inmate are prejudiced because the administrative findings, inferences, conclusions, or decisions are (1) in violation of constitutional or statutory provisions; (2) in excess of the agency’s administrative authority; (3) made upon unlawful procedure; (4) affected by error of law; (5) arbitrary, capricious, or an abuse of discretion; or (6) manifestly erroneous under La. Rev. Stat. Ann. § 15:1177(A)(9). Washington v. Louisiana State Penitentiary, 740 So. 2d 761, 1999 La. App. LEXIS 2104 (June 25, 1999).

CIVIL PROCEDURE

• Jurisdiction

•• General Overview. — Trial court properly transferred an action filed by a parolee and his wife for damages that arose out of an alleged improper revocation of the parolee’s probation because only the 19th Judicial District Court (New Mexico) had jurisdiction under La. Rev. Stat. Ann. § 15:1177(A) to hear the case. Gongre v. State, 728 So. 2d 412, 1998 La. App. LEXIS 3065 (Nov. 4, 1998), writ denied by La. 98-3031, 740 So. 2d 648, 1999 La. LEXIS 1235 (La. Apr. 23, 1999).

• Venue

•• Public Officials. — The provisions of La. Rev. Stat. Ann. § 15:1177 apply strictly to causes of action against the Louisiana Department of Public Safety and Corrections, or its employees and plainly do not apply to individuals who are not employees of the Louisiana Department of Public Safety and Corrections; thus, the clerk and deputy clerk of the district court of a parish did not fall within the scope of the provisions of Part XV of Title 15. Winston v. Martin, 764 So. 2d 368, 2000 La. App. LEXIS 1751 (July 6, 2000).

CIVIL RIGHTS LAW

• Prisoner Rights

•• Confinement Conditions. — Although pursuant to La. Rev. Stat. Ann. § 15:1177 a reviewing court might reverse or modify an administrative decision of the state corrections department if substantial rights of a petitioner were prejudiced because the administrative decisions or findings were in violation of constitutional or statutory provisions, petitioner, a prison inmate, was unable to prevail on his claim of deliberate indifference due to a prison condition of cigarette smoke as a violation of his constitutional rights under La. Const. art. I, § 20 because there was no showing that it unreasonably endangered his health and that the exposure was contrary to current standards of decency. Robinson v. Cain, 739 So. 2d 882, 1999 La. App. LEXIS 2144 (June 25, 1999), vacated by, set aside by, remanded by La. 1999-2986, 766 So. 2d 1268, 2000 La. LEXIS 2368 (La. Aug. 31, 2000).

CRIMINAL LAW & PROCEDURE

• Sentencing

•• Credits. — Prison inmate was not entitled to credit toward his sentence for time he was at liberty because of his conduct in moving from Louisiana to Texas, changing his name, and committing crimes for which he was imprisoned in Texas. Jackson v. Stalder, 772 So. 2d 380, 2000 La. App. LEXIS 2908 (Nov. 3, 2000), writ denied by La. 2000-3494, 799 So. 2d 496, 2001 La. LEXIS 3998 (La. Oct. 12, 2001).

• Postconviction Proceedings

•• General Overview. — Inmate, who requested judicial review of the administrative decision that denied him early release, inappropriately chose to bring his claim as a writ for habeas corpus, the allegation of an improper sentence was a proper subject for habeas relief; a prisoner alleging an error in time computation must pursue his claim through Corrections Administrative Remedy Procedure (CARP), with appellate review first at the district court and then with the appellate court. Madison v. Ward, 825 So. 2d 1245, 2002 La. App. LEXIS 2210 (July 3, 2002).

Under La. Rev. Stat. Ann. § 15:1177(A) and La. Rev. Stat. Ann. § 13:713, inmate cases are assigned to a commissioner to conduct all proceedings and to make a recommendation to the appropriate district court judge. Spellman v. Stalder, 740 So. 2d 671, 1999 La. App. LEXIS 1107 (Apr. 1, 1999), remanded by La. 99-1801, 750 So. 2d 172, 1999 La. LEXIS 2596 (La. Oct. 8, 1999).

•• Imprisonment. — Relief the inmate sought was not simply reversal of the inmate’s disciplinary board conviction, but rather, the inmate sought monetary damages for the rights violation which allegedly occurred when he was wrongfully convicted; the inmate’s action was in fact a delictual action, which did not fall under La. Rev. Stat. Ann. § 15:1177, and because the action was not a proceeding for post-conviction relief or habeas corpus challenging the fact, or duration, of confinement in prison, a stay of the proceedings was appropriate under La. Rev. Stat. Ann. § 15:1186(2)(b), because the inmate had not paid required court costs and fees. Nichols v. Cain, 871 So. 2d 654, 2004 La. App. LEXIS 753 (Apr. 2, 2004), writ denied by La. 2004-1711, 883 So. 2d 1017, 2004 La. LEXIS 3059 (La. Oct. 8, 2004).

Denial of the State’s writ application was proper, where the inmate’s personal injury action was not filed prematurely, because retroactive application of 2002 La. Acts 89 would have unconstitutionally disturbed his vested rights, and the inmate was not required to comply with the unconstitutional procedure that existed prior to Act 89. Cheron v. LCS Corr. Serv., 872 So. 2d 1094, 2004 La. App. LEXIS 334 (Feb. 23, 2004), affirmed by La. 04-0703, 891 So. 2d 1250, 2005 La. LEXIS 130 (La. Jan. 19, 2005).

Under the provisions of Louisiana Rev. Sta. Ann. 15:1177(A)(1)(a), an inmate must seek judicial review of an adverse administrative decision by filing a petition in the district court within 30 days after receipt of notice of the final decision by prison officials; an inmate’s challenge to a denial by prison officials of his request for transfer to a work release facility, which had proceeded through all the steps of administrative review, was subject to this provision and his failure to seek judicial review within 30 days justified dismissal of his petition. Wood v. Martin, 862 So. 2d 1057, 2003 La. App. LEXIS 3341 (Dec. 10, 2003).

Where an inmate’s claim arose directly from his dissatisfaction with decisions made by prison officials with respect to whether he would be allowed to participate in a prison work release program, the merits of the suit involved the application of statutory criminal procedure and regulations of the Louisiana Department of Public Safety and Corrections, and the relief sought was not tort damages, but was placement in the prison work release program. Wood v. Martin, 862 So. 2d 1057, 2003 La. App. LEXIS 3341 (Dec. 10, 2003).

Where the trial record did not indicate the date on which a department of corrections disciplinary board ruling was made, the State of Louisiana’s peremptory exception based on an inmate’s failure to seek timely judicial review of the decision should have been denied. Stemley v. Descant, 858 So. 2d 841, 2003 La. App. LEXIS 3005 (Nov. 5, 2003), writ denied by La. 2005-1174, 922 So. 2d 1168, 2006 La. LEXIS 450 (La. Feb. 3, 2006).

District court’s dismissal of the inmate’s actions against prison employees for injuries received from conditions of discipline or confinement were affirmed because (1) the inmate’s “tort” claims arose directly from the disciplinary and administrative remedy proceedings of the department of corrections and not from an independent accident, (2) the corrections administrative remedy procedure, La. Rev. Stat. Ann. § 15:1171 et seq., was not unconstitutional when applied to injuries from prison confinement, and (3) La. Rev. Stat. Ann. § 15:1177(A) required the inmate to seek judicial review of any adverse administrative remedy decision in the Nineteenth Judicial District court within 30 days of receipt of the adverse decision. Peterson v. Austin, 836 So. 2d 235, 2002 La. App. LEXIS 3794 (Dec. 11, 2002), writ of certiorari denied by La. 2003-0510, 865 So. 2d 70, 2004 La. LEXIS 291 (La. Jan. 30, 2004).

Provisions of the new, more streamlined administrative remedy procedure did not directly funnel unresolved inmate claims into the judicial review process, the new rules simply informed the inmate that he or she could file in district court; as such, the evidence indicated that the prisoner failed to exhaust administrative remedies and the trial court did not err in dismissing his suit without prejudice for failure to exhaust administrative remedies. Poullard v. Hanson, 823 So. 2d 1130, 2002 La. App. LEXIS 2571 (Aug. 14, 2002), writ denied by La. 2002-2730, 836 So. 2d 45, 2003 La. LEXIS 243 (La. Jan. 24, 2003).

Clerk of Court was improperly requiring tort suits by prisoners to be filed on the forms developed for appellate review of administrative rulings; tort claims forms had to be sufficiently different from the judicial review claims in order to avoid confusion between the two totally separate and distinct types of filings. Medford v. State ex rel. Charity Hosp., 825 So. 2d 1213, 2002 La. App. LEXIS 1416 (May 15, 2002).

Under the Louisiana Corrections Administrative Remedy Procedure Act, La. Rev. Stat. Ann. § 15:1177(A)(5), the trial court can only review the decision of the Louisiana Department of Corrections by the issues presented in the petition for review and the administrative remedy request filed at the agency level; and the trial court is limited to the record established at the administrative level, absent alleged irregularities in the procedure. Lightfoot v. Stalder, 808 So. 2d 710, 2001 La. App. LEXIS 1674 (June 22, 2001), writ denied by La. 2001-2295, 823 So. 2d 957, 2002 La. LEXIS 2495 (La. Aug. 30, 2002).

Judicial review of administrative decisions regarding complaints and grievances by adult or juvenile offenders against the state, the governor, the department or any officials or employees thereof, shall be confined to the record as developed by the administrative proceedings. Washington v. Louisiana State Penitentiary, 740 So. 2d 761, 1999 La. App. LEXIS 2104 (June 25, 1999).

Under La. Rev. Stat. Ann. § 15:1177, an inmate may appeal the Louisiana Department of Public Safety’s adverse decisions one at a time, and cannot seek review of all the adverse decisions made against the inmate at one time. Lightfoot v. Stalder, 727 So. 2d 553, 1998 La. App. LEXIS 3762 (Dec. 28, 1998).

Trial court properly transferred an action filed by a parolee and his wife for damages that arose out of an alleged improper revocation of the parolee’s probation because only the 19th Judicial District Court (New Mexico) had jurisdiction under La. Rev. Stat. Ann. § 15:1177(A) to hear the case. Gongre v. State, 728 So. 2d 412, 1998 La. App. LEXIS 3065 (Nov. 4, 1998), writ denied by La. 98-3031, 740 So. 2d 648, 1999 La. LEXIS 1235 (La. Apr. 23, 1999).

Under the Administrative Remedy Procedure Act, La. Rev. Stat. Ann. § 15:1177(A), once the offender began the administrative process in his action to recover for damages allegedly sustained while in custody, any later administrative review had to be filed in the 19th Judicial District Court. Washington v. Secretary, Dep’t of Pub. Safety & Corrections, 704 So. 2d 349, 1997 La. App. LEXIS 2847 (Dec. 10, 1997).

Pursuant to La. Rev. Stat. Ann. § 15:1177 of the Louisiana Correction Remedy Procedure, La. Rev. Stat. Ann. § 15:1171 et seq., a prisoner’s tort suit had to be filed in the Nineteenth Judicial District Court, where the prisoner sued another inmate and prison and state officials for injuries the prisoner suffered when the inmate attacked him. Marler v. Petty, 653 So. 2d 1167, 1995 La. LEXIS 977 (Apr. 10, 1995).

Prisoner’s petition for judicial review of an adverse decision in his grievance action against the Department of Public Safety and Corrections was timely filed when it was placed in the hands of prison officials for forwarding to the trial court before the statutory deadline in La. Rev. Stat. Ann. § 15:1177(A). Tatum v. Lynn, 637 So. 2d 796, 1994 La. App. LEXIS 1743 (May 20, 1994).

GOVERNMENTS

• Courts

•• Judges. — Under La. Rev. Stat. Ann. § 15:1177(A) and La. Rev. Stat. Ann. § 13:713, inmate cases are assigned to a commissioner to conduct all proceedings and to make a recommendation to the appropriate district court judge. Spellman v. Stalder, 740 So. 2d 671, 1999 La. App. LEXIS 1107 (Apr. 1, 1999), remanded by La. 99-1801, 750 So. 2d 172, 1999 La. LEXIS 2596 (La. Oct. 8, 1999).

• Legislation

•• Effect & Operation

••• Prospective Operation. — The amendment to La. Rev. Stat. Ann. § 15:1177(A) effected by La. Acts, 1st Ex. Sess. No. 89, is procedural only, and thus the amendment has retroactive application. Carter v. Cain, 828 So. 2d 1226, 2002 La. App. LEXIS 2810 (Sept. 27, 2002), writ of certiorari denied by La. 2002-3228, 865 So. 2d 64, 2004 La. LEXIS 276 (La. Jan. 30, 2004).

•• Statutes of Limitations

••• Tolling. — Where an inmate filed tort claims against a sheriff and deputies more than one year after the alleged wrongful acts his claims were prescribed, and his filing of an administrative grievance under the Corrections Administrative Remedy Procedures Act (CARP), La. Rev. Stat. Ann. § 15:1171 et seq., even under court order, could not toll the running of the prescriptive period, because it was filed after defendant filed his suit, nor would it had he filed it before the prescriptive period elapsed, because the CARP’s former tolling provision, La. Rev. Stat. Ann. § 15:1177(B), had been repealed by 1993 La. Acts 871, § 3. Stokes v. Strain, 768 So. 2d 619, 2000 La. App. LEXIS 1882 (June 23, 2000).

PUBLIC HEALTH & WELFARE LAW

• Social Services

•• Institutionalized Individuals

••• General Overview. — La. Rev. Stat. Ann. § 15:1177(A)(9) provides the complete grounds for reversal or modification under the Corrections Administrative Remedy Procedure. Pope v. State, 792 So. 2d 713, 2001 La. LEXIS 2016 (June 29, 2001).

TORTS

• Public Entity Liability

•• Liability

••• Claim Presentation

•••• General Overview. — State’s position asserting an exception of prescription was erroneous that prisoner tort suits were solely governed under the Corrections Administrative Remedy Procedure, La. Rev. Stat. Ann. §§ 15:1171-15:1179, and in particular, La. Rev. Stat. Ann. art. 15:1177(A), or under the judicial review provision of the Administrative Procedure Act, specifically La. Rev. Stat. Ann. art. § 49:964; from a review of the foregoing statutory provisions, the enabling legislation set forth at 42 U.S.C.S. § 1997 et seq., and the state’s administrative remedy procedures actually adopted, it was evident that the process was not intended to allow the grant of a monetary judgment for personal injuries. Magee v. State, 555 So. 2d 6, 1989 La. App. LEXIS 2289 (Nov. 14, 1989), writ of certiorari denied by 559 So. 2d 138, 1990 La. LEXIS 510 (La. 1990).

§ 1178. Judicial screening.

A. When a clerk of court receives a petition for judicial review filed under the provisions of R.S. 15:1177, the clerk shall transmit the petition to the appropriate division or official of the court prior to taking any action on the petition.

B. The court, as soon as practicable after receiving the petition, shall review the petition to determine if the petition states a cognizable claim or if the petition, on its face, is frivolous or malicious, or fails to state a cause of action, or seeks monetary damages from a defendant who is immune from liability for monetary damages.

C. If the court determines that the petition states a cognizable claim, the court shall return the petition to the clerk of court for service of process.

D. If the court determines that the petition, on its face, is frivolous, or fails to state a cause of action, or seeks monetary damages from a defendant who is immune from liability for monetary damages, the court may dismiss the petition, or any portion of the petition, without requiring the exhaustion of administrative remedies. (Acts 1997, No. 716, § 1.)
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CRIMINAL LAW & PROCEDURE

• Postconviction Proceedings

•• Imprisonment. — The district court, either pursuant to the judicial screening provisions of the Corrections Administrative Remedy Procedure, in Louisiana Revised Statute 15:1178 or the Prison Litigation Reform Act, in Louisiana Revised Statute 15:1188, can dismiss a petition that fails to state a cognizable claim; an inmate’s petition claiming he was improperly denied transfer to a work release facility, which was filed for judicial review more than 30 days after the final administrative denial of his claim, was properly dismissed. Wood v. Martin, 862 So. 2d 1057, 2003 La. App. LEXIS 3341 (Dec. 10, 2003).

§ 1179. Service of process.

The clerk of court shall not order service of process with respect to any petition filed under the provisions of R.S. 15:1177 until the petition has been reviewed by the court and has been found to state a cognizable claim. (Acts 1997, No. 716, § 1; Acts 2002, 1st Ex. Sess., No. 89, § 2, eff. April 18, 2002.)

2002 Amendments. — Acts 2002, 1st Ex. Sess., No. 89, § 2, effective April 18, 2002, repealed (B), which read: “When the court returns a petition to the clerk for service:

“(1) The secretary of the Department of Public Safety and Corrections shall be the agent for service of citation or other process with respect to any person who is an officer or employee of the department at the time the service is made.

“(2) Service may be made by personal service on the secretary or his designee.

“(3) The clerk of court may issue one citation addressed to all of the defendants being served through the secretary, and only one copy of the petition or other pleading need be served on the secretary, regardless of the number of defendants being served through the secretary.”

PART 16. PRISON LITIGATION REFORM ACT.

§ 1181. Definitions.

In this Part the terms enumerated have the following meanings:

(1) “Consent decree” means any relief entered by the court that is based in whole or in part upon the consent or acquiescence of the parties but does not include private settlements.

(2) “Civil action with respect to prison conditions” or “prisoner suit” means any civil proceeding with respect to the conditions of confinement or the effects of actions by government officials on the lives of persons confined in prison, but does not include post conviction relief or habeas corpus proceedings challenging the fact or duration of confinement in prison.

(3) “Expert” means any person appointed by a court to exercise the powers of an expert, regardless of the title or description given by the court.

(4) “Fails to state a claim upon which relief can be granted” means the petition does not allege a set of facts in support of a claim which would entitle the petitioner to relief on that claim.

(5) “Prison” means any state or local jail, prison, or other correctional facility that incarcerates or detains juveniles or adults accused of, convicted of, sentenced for, or adjudicated delinquent for violations of criminal law.

(6) “Prisoner” means any person subject to incarceration, detention, or admission to any prison who is accused of, convicted of, sentenced for, or adjudicated delinquent for a violation of criminal law or the terms or conditions of parole, probation, pretrial release, or a diversionary program. Status as a “prisoner” is determined as of the time the cause of action arises. Subsequent events, including post trial judicial action or release from custody, shall not affect such status.

(7) “Prisoner release order” includes any order, including a temporary restraining order or preliminary injunctive relief, that has the purpose or effect of reducing or limiting the prison population, or that directs the release of prisoners from or prohibits the admission of prisoners to a prison.

(8) “Private settlement agreement” means an agreement entered into among the parties that is not subject to judicial enforcement other than the reinstatement of the civil proceeding that the agreement settled.

(9) “Prospective relief” means all relief other than compensatory monetary damages.

(10) “Relief” means all relief in any form that may be granted or approved by the court, and includes consent decrees but does not include private settlement agreements. (Acts 1997, No. 731, § 1, eff. July 9, 1997; Acts 1998, 1st Ex. Sess., No. 110, § 1, eff. May 5, 1998.)

1998 1st Extraordinary Session Amendments. — Acts 1998, No. 110, § 1, effective May 5, 1998, in (2), inserted “or prisoner suit” following “prison conditions,” deleted “arising under state law” following “civil proceeding,” and inserted “post conviction relief or” preceding “habeas corpus proceedings”; inserted present (4) and redesignated the remaining subsections accordingly; and in present (6), substituted “a violation of criminal law” for “violations of criminal law,” and added the last sentence.

CROSS REFERENCES

Louisiana Law. — Title and application, see La. R.S. 13:5101.

Limitations and procedures, see La. R.S. 13:5240.
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CIVIL PROCEDURE

• Venue

•• Motions to Transfer

••• General Overview. — When an inmate claimed that his personal property was lost during a prison transfer, the matter was administrative in nature, and not a tort claim, or a claim that the inmate was deprived of a constitutional right; therefore, the matter was properly transferred to another district court for appellate review of the administrative decision. Vincent v. State, 858 So. 2d 494, 2003 La. App. LEXIS 1710 (June 6, 2003).

CRIMINAL LAW & PROCEDURE

• Postconviction Proceedings

•• Imprisonment. — An inmate’s self styled “tort” claim challenging the denial of his request to be transferred to a work release facility arose directly from the effects of actions by governmental officials on the lives of persons confined in prison and was, therefore, a “prisoner suit,” as that term was defined under Louisiana Revised Statute 15:1181(2). Wood v. Martin, 862 So. 2d 1057, 2003 La. App. LEXIS 3341 (Dec. 10, 2003).

La. Rev. Stat. Ann. § 15:1184(E) was enacted to provide: No civil action may be brought by a prisoner confined in any prison for mental or emotional injury suffered while in custody without a prior showing of physical injury; the section was subsequently amended to provide: No prisoner suit may assert a claim under state law for mental or emotional injury suffered while in custody without a prior showing of physical injury. Bourgeois v. Wiley, 849 So. 2d 632, 2003 La. App. LEXIS 1349 (May 9, 2003).

Dismissal of a prisoner’s claims initiated under the Prison Litigation Reform Act, La Rev. Stat. Ann. § 15:1181, et seq., concerning prison conditions or the effects of governmental officials’ actions on prisoners’ lives was proper when the prisoner should have initiated his claims under the Corrections Administrative Remedy Procedure Act, La Rev. Stat. Ann. § 15:1171, et seq. Colquitt v. David Wade Corr. Ctr., 799 So. 2d 1172, 2001 La. App. LEXIS 2447 (Oct. 31, 2001), writ denied by La. 2001-3383, 828 So. 2d 579, 2002 La. LEXIS 3206 (La. Nov. 1, 2002).

Pursuant to La. Stat. Ann. § 15:1188, the court dismissed a prisoner’s claims initiated under the Prison Litigation Reform Act, La Rev. Stat. Ann. § 15:1181, et seq., concerning prison conditions or the effects of governmental officials’ actions on prisoners’ lives when the prisoner should have initiated his claims under the Corrections Administrative Remedy Procedure Act, La Rev. Stat. Ann. § 15:1171, et seq. Colquitt v. David Wade Corr. Ctr., 799 So. 2d 1172, 2001 La. App. LEXIS 2447 (Oct. 31, 2001), writ denied by La. 2001-3383, 828 So. 2d 579, 2002 La. LEXIS 3206 (La. Nov. 1, 2002).

• Habeas Corpus

•• Procedure

••• General Overview. — The Prison Litigation Reform Act (PLRA) is applicable only to claims concerning the conditions of confinement, or the effects of actions by government officials, on the lives of persons confined in prison; it specifically does not include habeas corpus proceedings challenging the fact or duration of confinement in prison under La. Rev. Stat. Ann. § 15:1181(2);district court erred in using the judicial screening procedure of the PLRA and in adopting a commissioner’s recommendation to dismiss an inmate’s habeas corpus petition. Bernard v. La. Dep’t of Pub. Safety & Corr., 835 So. 2d 470, 2001 La. App. LEXIS 2641 (Nov. 9, 2001).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Department: Recent Developments: Administrative Law to Taxation. 51 La Bar Jnl. 34 (June/July, 2003).

§ 1182. Appropriate remedies with respect to prison conditions.

A. Prospective relief in any civil action with respect to prison conditions shall extend no further than necessary to correct the violation of the state right of a particular plaintiff or plaintiffs. The court shall not grant or approve any prospective relief unless the court finds that such relief is narrowly drawn, extends no further than necessary to correct the violation of the state right, and is the least intrusive means necessary to correct the violation of the state right. The court shall give substantial weight to any adverse impact on public safety or the operation of a criminal justice system caused by the relief. The court shall not order any prospective relief that requires or permits a government official to exceed his or her authority under state or local law or otherwise violates state or local law unless state law permits such relief to be ordered, and the relief is necessary to correct the violation of a state right, and no other relief will correct the violation of the state right. Nothing in this Section shall be construed to authorize the courts, in exercising their remedial powers, to order the construction of prisons or the raising of taxes, or to repeal or detract from otherwise applicable limitations on the remedial powers of the courts.

B. In any civil action with respect to prison conditions, to the extent otherwise authorized by law, the court may enter a temporary restraining order or an order for preliminary injunctive relief. Preliminary injunctive relief must be narrowly drawn, extend no further than necessary to correct the harm the court finds requires preliminary relief, and be the least intrusive means necessary to correct that harm. The court shall give substantial weight to any adverse impact on public safety or the operation of a criminal justice system caused by the preliminary relief. Preliminary injunctive relief shall automatically expire ninety days after its entry, unless the court makes the findings required under Subsection A for the entry of prospective relief and makes the order final before the expiration of the ninety-day period.

C. In any civil action with respect to prison conditions, no prisoner release order shall be entered unless a court has previously entered an order for less intrusive relief that has failed to remedy the violation of the state right sought to be remedied through the prisoner release order and the defendant has had a reasonable amount of time to comply with the previous court order.

D. Any state or local official or unit of government whose jurisdiction or function includes the appropriation of funds for the construction, operation, or maintenance of prison facilities, or the prosecution or custody of persons who may be released from, or not admitted to, a prison as a result of a prisoner release order shall have standing to oppose the imposition or continuation in effect of such relief and to seek termination of such relief, and shall have the right to intervene in any proceeding relating to such relief.

E. (1) In any civil action with respect to prison conditions in which prospective relief is ordered, such relief shall be terminable upon the motion of any party or intervener two years after the date the court granted or approved the prospective relief, or one year after the date the court has entered an order denying termination of prospective relief under this Section, or, in the case of an order issued on or before July 9, 1997, two years after such date.

(2) In any civil action with respect to prison conditions, a defendant or intervener shall be entitled to the immediate termination of any prospective relief if the relief was approved or granted in the absence of a finding by the court that the relief was narrowly drawn, extended no further than necessary to correct the violation of the state right, and was the least intrusive means necessary to correct the violation of the state right.

(3) Prospective relief shall not terminate if the court makes written findings based on the record that prospective relief remains necessary to correct a current or ongoing violation of the state right and that the prospective relief is narrowly drawn, extends no further than necessary to correct the violation of the state right, and is the least intrusive means to correct the violation.

(4) Nothing in this Section shall prevent any party or intervener from seeking modification or termination before the relief is terminable under this Subsection, to the extent that modification or termination would otherwise be legally permissible.

F. In any civil action with respect to prison conditions, the court shall not enter or approve a consent decree unless it complies with the limitations on relief set forth in Subsection A. Nothing in this Section shall preclude parties from entering into a private settlement agreement that does not comply with the limitations on relief set forth in Subsection A, if the terms of that agreement are not subject to court enforcement other than the reinstatement of the civil proceeding that the agreement settled.

G. The court shall promptly rule on any motion to modify or terminate prospective relief in a civil action with respect to prison conditions. Any prospective relief subject to a pending motion shall be automatically stayed during the period beginning on the thirtieth day after such motion is filed, in the case of a motion made under Subsection E, or beginning on the one hundred eightieth day after such motion is filed, in the case of a motion made under any other law, and ending on the date the court enters a final order ruling on the motion. (Acts 1997, No. 731, § 1, eff. July 9, 1997.)

§ 1183. Experts.

A. When otherwise specifically authorized by law, in any prisoner suit, the court may appoint an expert who shall be disinterested and objective and will give due regard to the public safety. If the court determines that the appointment of an expert is necessary, the court shall request that the defendant and the plaintiff each submit a list of not more than five persons to serve as an expert. Each party shall have the opportunity to remove up to three persons from the opposing party’s list. The court shall select the expert from the persons remaining on the lists after all names have been removed. Any party shall have the right to an interlocutory appeal of the judge’s selection of the expert under this Section on the ground of partiality.

B. An expert appointed under this Section may be authorized to conduct hearings and prepare proposed findings of fact on the record and may assist in the development of remedial plans. The expert shall not make any findings or communications ex parte. An expert may be appointed during the remedial phase of a civil action with respect to prison conditions only upon a finding that the remedial phase will be sufficiently complex to warrant such appointment.

C. In any civil action with respect to prison conditions in which an expert is appointed under this Section, the court shall review the appointment of the expert every six months to determine whether the services of the expert continue to be required. The expert may be removed at any time. In no event shall the appointment of an expert extend beyond the termination of the relief.

D. Notwithstanding any other law to the contrary, the compensation to be allowed to an expert shall not be greater than the hourly rate established for payment of court-appointed counsel, plus costs reasonably incurred by the expert. Such compensation and costs shall be paid with funds available to the court. (Acts 1997, No. 731, § 1, eff. July 9, 1997; Acts 1998, 1st Ex. Sess., No. 110, § 1, eff. May 5, 1998.)

1998 1st Extraordinary Session Amendments. — Acts 1998, No. 110, § 1, effective May 5, 1998, substituted “When otherwise specifically authorized by law, in any prisoner suit, the court may appoint an expert” for “In any civil action with respect to prison conditions, the court may appoint an expert” in (A).

§ 1184. Suits by prisoners.

A. (1) For purposes of this Section, the following words have the following meanings:

(a) “Administrative remedies” means written policies adopted by governmental entities responsible for the operation of prisons which establish an internal procedure for receiving, addressing, and resolving claims by prisoners with respect to the conditions of confinement or the effects of actions by government officials on the lives of persons confined in prison. Such “administrative remedies” need not be adopted or published in compliance with R.S. 15:1171.

(b) “Available” means all administrative remedies adopted by governmental entities, which address claims of the kind asserted by the prisoner even if the administrative remedies do not allow the prisoner the particular kind of relief sought.

(2) No prisoner suit shall assert a claim under state law until such administrative remedies as are available are exhausted. If a prisoner suit is filed in contravention of this Paragraph, the court shall dismiss the suit without prejudice.

(3) A court shall take judicial notice of administrative remedies adopted by a governmental entity that have been filed with the clerk of the district court in the parish where the governmental entity is domiciled.

B. The court, on its own motion or on the motion of a party, shall dismiss any prisoner suit if the court is satisfied that the action is frivolous, is malicious, fails to state a cause of action, seeks monetary relief from a defendant who is immune from such relief, or fails to state a claim upon which relief can be granted. If the court makes a determination to dismiss the suit based on the content, or lack thereof, of the petition, the court may dismiss the underlying claim without first requiring the exhaustion of administrative remedies. The court, on its own motion, may raise an exception of improper venue and transfer the suit to a court of proper venue or dismiss the suit.

C. Any defendant may waive the right to reply to any civil action brought by a person confined in any prison or to any prisoner suit. Notwithstanding any other law or rule of procedure, such waiver shall not constitute an admission of the allegations contained in the petition or waive any affirmative defenses available to the defendant. No relief shall be granted to the plaintiff unless an answer has been filed. The court may require any defendant to answer a petition brought under this Section if it finds that the plaintiff has a reasonable opportunity to prevail on the merits.

D. To the extent practicable, in any action brought with respect to prison conditions pursuant to the provisions of this Section, or any other law, by a prisoner confined in any prison, pretrial proceedings in which the prisoner’s participation is required or permitted shall be conducted by telephone, video conference, or other communications technology without removing the prisoner from the facility in which he is confined. The courts may rule on exceptions and motions, without holding a contradictory hearing, after providing the parties an opportunity to file supporting and opposing memoranda. Subject to agreement by the state or local entity of government with custody over the prisoner, hearings may be conducted at the facility in which the prisoner is confined. To the extent practicable, the court shall allow counsel to participate by telephone, video conference, or other telecommunications technology in any hearing held at the facility.

E. No prisoner suit may assert a claim under state law for mental or emotional injury suffered while in custody without a prior showing of physical injury.

F. The exclusive venue for delictual actions for injury or damages shall be the parish where the prison is situated to which the prisoner was assigned when the cause of action arose. Upon consent of all parties, the court may transfer the suit to a parish in which venue would otherwise be proper.

G. The actions of more than one prisoner may not be cumulated and a prisoner suit filed or prosecuted pro se may not assert a class action. If a suit names more than one plaintiff or asserts a pro se class action, the actions of any plaintiff, other than the first named plaintiff, shall be dismissed without prejudice. As to the claims dismissed pursuant to this Subsection, the filing of the suit shall not be considered an interruption of prescription for purposes of Civil Code Article 3463. (Acts 1997, No. 731, § 1, eff. July 9, 1997; Acts 1998, 1st Ex. Sess., No. 110, § 1, eff. May 5, 1998; Acts 2001, No. 801, § 1, eff. June 26, 2001; Acts 2002, 1st Ex. Sess., No. 89, § 2, eff. Apr. 18, 2002.)

2002 Amendments. — Acts 2002, 1st Ex. Sess., No. 89, § 2, effective April 18, 2002, added (F) and (G); deleted the last sentence of (A)(2), which read “However, the prisoner shall be prohibited from filing any subsequent suits in forma pauperis based on the same claim or claims”; added “The courts may rule on exceptions and motions, without holding a contradictory hearing, after providing the parties an opportunity to file supporting and opposing memoranda” in (D).

2001 Amendments. — Acts 2001, No. 801, § 1, effective June 26, 2001, rewrote (A), which read: “No prisoner suit shall assert a claim under state law until such administrative remedies as are available are exhausted”; added the third sentence to (B).

1998 1st Extraordinary Session Amendments. — Acts 1998, No. 110, § 1, effective May 5, 1998, substituted “No prisoner suit shall assert a claim under state law” for “No action shall be brought with respect to prison conditions by a prisoner confined in any prison” in (A); rewrote (B); in (C), inserted “civil” preceding “action,” substituted “person” for “prisoner,” inserted “or to any prisoner suit,” and inserted “or waive any affirmative defenses available to the defendant”; and in (E) substituted “No prisoner suit may assert a claim under state law” for “No civil action may be brought by a prisoner confined in any prison.”
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CIVIL PROCEDURE

• Venue

•• Motions to Transfer

••• General Overview. — When an inmate claimed that his personal property was lost during a prison transfer, the matter was administrative in nature, and not a tort claim, or a claim that the inmate was deprived of a constitutional right; therefore, the matter was properly transferred to another district court for appellate review of the administrative decision. Vincent v. State, 858 So. 2d 494, 2003 La. App. LEXIS 1710 (June 6, 2003).

CIVIL RIGHTS LAW

• Prisoner Rights

•• Prison Litigation Reform Act

••• General Overview. — Relief under the statute was not available until administrative remedies that were available were exhausted; where a prisoner failed to exhaust his remedies prior to bringing his case to the district court, his petition was dismissed for lack of subject matter jurisdiction. Swanson v. Dep’t of Pub. Safety & Corr., 837 So. 2d 634, 2002 La. App. LEXIS 2072 (June 21, 2002).

GOVERNMENTS

• Legislation

•• Effect & Operation

••• Amendments. — La. Rev. Stat. Ann. § 15:1184(E) was enacted to provide: No civil action may be brought by a prisoner confined in any prison for mental or emotional injury suffered while in custody without a prior showing of physical injury; the section was subsequently amended o provide: No prisoner suit may assert a claim under state law for mental or emotional injury suffered while in custody without a prior showing of physical injury. Bourgeois v. Wiley, 849 So. 2d 632, 2003 La. App. LEXIS 1349 (May 9, 2003).

••• Prospective Operation. — La. Rev. Stat. Ann. § 15:1184(E) of the Louisiana Prison Litigation Reform Act was substantive legislation where it changed the existing right of an inmate to assert a cause of action for mental or emotional injury by extinguishing a prisoner’s cause of action for mental anguish in the absence of accompanying physical injury; the trial court committed legal error in granting summary judgment to the sheriff and applying the Act retroactively to prison inmates’ causes of action for mental and physical pain and suffering, which had accrued prior to Act’s effective date. Bourgeois v. Wiley, 849 So. 2d 632, 2003 La. App. LEXIS 1349 (May 9, 2003).

§ 1185. Attorney fees.

A. In any prisoner suit in which attorney fees are authorized, such fees shall not be awarded, except to the extent that the fee was directly and reasonably incurred in proving an actual violation of the plaintiff’s rights protected by a statute pursuant to which a fee may be awarded, and the amount of the fee is proportionately related to the court-ordered relief for the violation or the fee was directly and reasonably incurred in enforcing the relief ordered for the violation.

B. Whenever a monetary judgment is awarded in an action described in Subsection A, a portion of the judgment, not to exceed twenty-five percent, shall be applied to satisfy the amount of attorney fees awarded against the defendant. If the award of attorney fees is not greater than one hundred fifty percent of the judgment, the excess shall be paid by the defendant. No award of attorney fees in an action shall be based on an hourly rate greater than the hourly rate established for payment of court-appointed counsel.

C. Nothing in this Section shall prohibit a prisoner from entering into an agreement to pay an attorney fee in an amount greater than the amount authorized under this Section, if the fee is paid by the individual rather than by the defendant. (Acts 1997, No. 731, § 1, eff. July 9, 1997; Acts 1998, 1st Ex. Sess., No. 110, § 1, eff. May 5, 1998.)

1998 1st Extraordinary Session Amendments. — Acts 1998, No. 110, § 1, effective May 5, 1998, substituted “In any prisoner suit” for “In any action brought by a prisoner who is confined to any prison” at the beginning in (A).


§ 1186. Proceedings in forma pauperis.

A. (1) A prisoner who seeks to bring a civil action or file an appeal or writ application in a civil action without prepayment of fees or security must comply with all requirements for proceeding in forma pauperis except Code of Civil Procedure Article 5183(A)(2) and shall submit a certified copy of the trust fund account statement or institutional equivalent for the six-month period immediately preceding the filing of the petition, notice of appeal, or writ application obtained from the appropriate official of each prison at which the prisoner is or was confined.

(2) If a prisoner brings a civil action or files an appeal or writ application in forma pauperis as authorized by Paragraph (A)(1), the prisoner shall still be required to pay the full amount of a filing fee. The court shall assess and, when funds exist, collect, as a partial payment of any court fees required by law, an initial partial filing fee of twenty percent of the greater of the average monthly deposits to the prisoner’s account, or the average monthly balance in the prisoner’s account for the six-month period immediately preceding the filing of the petition, notice of appeal, or writ application.

(3) If a prisoner brings a civil action, files an appeal, or files a writ application in which the prisoner is not allowed to proceed as a pauper, the prisoner must pay the required costs in advance. If the prisoner does not pay the costs in advance, the civil action, appeal, or writ application shall be dismissed without prejudice. If the action is dismissed pursuant to this Paragraph, the filing of the suit shall not be considered an interruption of prescription for purposes of Civil Code Article 3463.

B. (1) After payment of the initial partial filing fee, as required by Paragraph (A)(2) of this Section, the prisoner shall be required to make monthly payments of twenty percent of the preceding month’s income credited to the prisoner’s account. The agency having custody of the prisoner shall forward payments from the prisoner’s account to the clerk of the court each time the amount in the account exceeds ten dollars until the filing fees are paid. In no event shall the filing fee collected exceed the amount of fees permitted by statute.

(2) (a) The order granting a prisoner’s request to proceed in forma pauperis automatically stays all proceedings, including any service of process, until all costs of court or fees due the clerk by the prisoner in this matter are paid. During the pendency of the stay the prisoner may not take any action to prosecute the suit, including but not limited to filing any pleadings, discovery, or motions other than a motion for voluntary dismissal or a motion to lift the stay because all costs have been paid.

(b) If at any time during the pendency of the action additional costs of court or fees due the clerk by the prisoner accrue and are unpaid by the prisoner, then upon order of the court ex proprio motu or upon motion of the clerk or any other party, the action may be stayed as provided herein until all such additional costs are paid.

(c) If the prisoner does not pay the full court costs or fees within three years from when they are incurred, the suit shall be abandoned and dismissed without prejudice. This provision shall be operative without formal order, but, on the court’s own motion or upon ex parte motion of any party, the clerk or other interested person by affidavit which provides that the full court costs and fees have not been paid within three years from when they were incurred, the trial court shall enter a formal order of dismissal as of the date of its abandonment. The order shall be served on the plaintiff pursuant to Code of Civil Procedure Article 1313 or 1314, and the plaintiff shall have thirty days from date of service to move to set aside the dismissal. However, the trial court may direct that a contradictory hearing be held prior to dismissal.

(d) The automatic stay shall not apply only if the court makes a written finding that:

(i) The suit is a proceeding for judicial review brought pursuant to R.S. 15:574.11 or R.S. 15:1177;

(ii) The suit is a post-conviction relief or habeas corpus proceeding challenging the fact or duration of confinement in prison; or

(iii) The inmate is in imminent danger of serious physical injury, the suit solely seeks injunctive relief to avoid the danger, and relief is available in the suit which will avert the danger.

C. Notwithstanding any filing fee, or any portion thereof, that may have been paid, the court shall dismiss the case at any time if the court determines that the allegation of poverty is untrue, or the action or appeal is frivolous, is malicious, fails to state a cause of action, seeks monetary relief against a defendant who is immune from such relief, or fails to state a claim upon which relief can be granted.

D. If the judgment against a prisoner includes the payment of costs, the prisoner shall be required to pay the full amount of the costs ordered and in the same manner as is provided for filing fees. In no event shall the costs collected exceed the amount of the costs ordered by the court.

E. In actions to which this Part applies, the provisions of this Section, to the extent of any conflict with those of Code of Civil Procedure Article 5181 et seq., apply to the payment of filing fees and costs.

F. If a prisoner has at least three dismissals as described in R.S. 15:1187 but the prisoner does not yet have three dismissals that are final under that Section, and, further, if the prisoner is disqualified from proceeding as a pauper either in federal court by operation of 28 USC 1915(g) or in the courts of another state by operation of a similar law of that state, then the court on its own motion may, or on motion of a party shall, stay all proceedings in any other prisoner suit or appeal in which the prisoner is proceeding as a pauper until such time as the dismissals become final. This Subsection shall not apply if the court finds that the prisoner is in imminent danger of serious physical injury. (Acts 1997, No. 731, § 1, eff. July 9, 1997; Acts 1998, 1st Ex. Sess., No. 110, § 1, eff. May 5, 1998; Acts 1999, No. 1123, § 1, eff. Aug. 15, 1999; Acts 2001, No. 827, § 1, eff. Aug. 15, 2001; Acts 2002, 1st Ex. Sess., No. 89, § 2, eff. Apr. 18, 2002; Acts 2005, No. 460, § 1, eff. Aug. 15, 2005.)

2005 Amendments. — Acts 2005, No. 460, § 1, effective August 15, 2005, inserted “R.S. 15:574.11 or” in (B)(2)(d)(i).

2002 Amendments. — Acts 2002, 1st Ex. Sess., No. 89, § 2, effective April 18, 2002, added (A)(3); in (A)(1), substituted “A prisoner who seeks to bring a civil action or file an appeal or writ application in a civil action without prepayment of fees or security must comply” for “A prisoner seeking to bring a civil action or appeal a judgment in a civil action or proceeding without prepayment of fees or security therefore must comply,” inserted “Code of Civil Procedure Article 5183(A)(2),” and substituted “filing of the petition, notice of appeal, or writ application obtained” for “filing of the petition, or notice of appeal, obtained”; in (A)(2), substituted “an appeal or writ application in forma pauperis as authorized by Paragraph (A)(1), the prisoner shall still be required” for “an appeal in forma pauperis, the prisoner shall be required,” and substituted “filing of the petition, notice of appear, or writ application” for “filing of the petition or notice of appeal”; redesignated the former (B) as (B)(1), added (B)(2)(a) through (B)(2)(d)(iii); in (B)(1), inserted “as required by Paragraph (A)(2) of this Section,” deleted the former third sentence, which read: “In no event shall a prisoner be prohibited from bringing a civil action or appealing a civil or criminal judgment for the reason that the prisoner has no assets and no means by which to pay the initial partial filing fee,” and deleted “for the commencement of a civil action or an appeal of a civil action or criminal judgment” from the end of the paragraph.

2001 Amendments. — Acts 2001, No. 827, § 1, effective August 15, 2001, inserted “except Code of Civil Procedure Article 5183(A)(2)” in (A)(1).

1999 Amendments. — Acts 1999, No. 1123, § 1, effective August 15, 1999, added (F).

1998 1st Extraordinary Session Amendments. — Acts 1998, No. 110, § 1, effective May 5, 1998, in (C), added “or fails to state a claim upon which relief can be granted” at the end of the subsection, and made related changes.

CROSS REFERENCES

Louisiana Law. — Judicial screening and service of process, see La. R.S. 15:1188.

Federal Law. — Proceedings in forma pauperis. 28 U.S.C.S. § 1915.
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CIVIL PROCEDURE

• Appeals

•• Dismissals of Appeals

••• Involuntary Dismissals. — Where an inmate had on three occasions while incarcerated brought civil actions in forma pauperis that were dismissed as frivolous, the inmate was precluded under La. Rev. Stat. Ann. § 15:1187 from bringing an appeal from the latest dismissal in forma pauperis; the inmate’s challenge to the constitutionality of La. Rev. Stat. Ann. §§ 15:1186, 1187 was too late because it could have been brought in the district court. Lay v. Scott, 809 So. 2d 440, 2001 La. App. LEXIS 2125 (Oct. 4, 2001).

CRIMINAL LAW & PROCEDURE

• Postconviction Proceedings

•• General Overview. — Relief the inmate sought was not simply reversal of the inmate’s disciplinary board conviction, but rather, the inmate sought monetary damages for the rights violation which allegedly occurred when he was wrongfully convicted; the inmate’s action was in fact a delictual action, which did not fall under La. Rev. Stat. Ann. § 15:1177, and because the action was not a proceeding for post-conviction relief or habeas corpus challenging the fact, or duration, of confinement in prison, a stay of the proceedings was appropriate under La. Rev. Stat. Ann. § 15:1186(2)(b), because the inmate had not paid required court costs and fees. Nichols v. Cain, 871 So. 2d 654, 2004 La. App. LEXIS 753 (Apr. 2, 2004), writ denied by La. 2004-1711, 883 So. 2d 1017, 2004 La. LEXIS 3059 (La. Oct. 8, 2004).

§ 1187. Successive claims.

In no event shall a prisoner bring a civil action or appeal a judgment in a civil action or proceeding in forma pauperis if the prisoner has, on three or more prior occasions while incarcerated or detained in any facility, brought an action or appeal in a state court that was dismissed on the grounds that it was frivolous, was malicious, failed to state a cause of action, or failed to state a claim upon which relief may be granted, unless the prisoner is under imminent danger of serious physical injury. (Acts 1997, No. 731, § 1, eff. July 9, 1997; Acts 1998, 1st Ex. Sess., No. 110, § 1, eff. May 5, 1998.)

1998 1st Extraordinary Session Amendments. — Acts 1998, No. 110, § 1, effective May 5, 1998, substituted “proceeding in forma pauperis” for “proceeding under this Part”; substituted “was malicious” for “or malicious”; and inserted “or failed to state a claim upon which relief may be granted” and made a related change.

CROSS REFERENCES

Louisiana Law. — Proceedings in forma pauperis, see La. R.S. 15:1186.
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CIVIL PROCEDURE

• Appeals

•• Dismissals of Appeals

••• Involuntary Dismissals. — Where an inmate had on three occasions while incarcerated brought civil actions in forma pauperis that were dismissed as frivolous, the inmate was precluded under La. Rev. Stat. Ann. § 15:1187 from bringing an appeal from the latest dismissal in forma pauperis; the inmate’s challenge to the constitutionality of La. Rev. Stat. Ann. §§ 15:1186, 1187 was too late because it could have been brought in the district court. Lay v. Scott, 809 So. 2d 440, 2001 La. App. LEXIS 2125 (Oct. 4, 2001).

CRIMINAL LAW & PROCEDURE

• Postconviction Proceedings

•• Imprisonment. — Under La. Rev. Stat. Ann. § 15:1187, the dismissal of the prisoner’s claim of cruel and unusual punishment against the Louisiana Department of Public Safety and Corrections was to be considered a strike since it failed to state a cognizable claim and was frivolous. Lightfoot v. Stalder, 808 So. 2d 710, 2001 La. App. LEXIS 1674 (June 22, 2001), writ denied by La. 2001-2295, 823 So. 2d 957, 2002 La. LEXIS 2495 (La. Aug. 30, 2002).

§ 1188. Judicial screening and service of process.

A. The court shall review, before docketing if feasible or, in any event, before service on the defendants, a petition in a civil action in which a prisoner seeks redress from a governmental entity or officer or employee of a governmental entity. On review, the court shall identify cognizable claims or dismiss the petition, or any portion of the petition, if the petition is frivolous, is malicious, fails to state a cause of action, seeks monetary relief from a defendant who is immune from such relief, or fails to state a claim upon which relief can be granted.

B. A court shall not authorize or permit service of a prisoner suit until compliance with both of the following:

(1) The screening required in Subsection A of this Section has been completed.

(2) The provisions of R.S. 15:1186(A)(1) and (2) have been satisfied, if the plaintiff is proceeding in forma pauperis.

C. The clerk shall not have a prisoner suit served until specifically ordered to do so by the court as provided in Subsection B of this Section, and then the suit shall be served only upon those defendants specifically ordered by the court to be served. (Acts 1997, No. 731, § 1, eff. July 9, 1997; Acts 1998, 1st Ex. Sess., No. 110, § 1, eff. May 5, 1998; Acts 2001, No. 801, § 1, eff. June 26, 2001.)

2001 Amendments. — Acts 2001, No. 801, § 1, effective June 26, 2001, added “and service of process” to the section heading; redesignated the former provisions as (A); in (A), substituted “before service on the defendants” for “as soon as practicable after docketing”; added (B) and (C).

1998 1st Extraordinary Session Amendments. — Acts 1998, No. 110, § 1, effective May 5, 1998, added “or fails to state a claim upon which relief can be granted” at the end of the section and made a related change.
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•••• General Overview

ADMINISTRATIVE LAW

• Judicial Review

•• Reviewability

••• Preclusion. — The district court, either pursuant to the judicial screening provisions of the Corrections Administrative Remedy Procedure, in Louisiana Revised Statute 15:1178 or the Prison Litigation Reform Act, in Louisiana Revised Statute 15:1188, can dismiss a petition that fails to state a cognizable claim; an inmate’s petition claiming he was improperly denied transfer to a work release facility, which was filed for judicial review more than 30 days after the final administrative denial of his claim, was properly dismissed. Wood v. Martin, 862 So. 2d 1057, 2003 La. App. LEXIS 3341 (Dec. 10, 2003).

CIVIL PROCEDURE

• Dismissals

•• Involuntary Dismissals

••• General Overview. — Pursuant to La. Rev. Stat. Ann. § 15:1188 the court may screen the case brought by an inmate before docketing to identify cognizable claims and may dismiss the petition for the failure to state a claim upon which relief can be granted in addition to those remedies listed in La. Rev. Stat. Ann. § 15:1178. Peterson v. Austin, 836 So. 2d 235, 2002 La. App. LEXIS 3794 (Dec. 11, 2002), writ of certiorari denied by La. 2003-0510, 865 So. 2d 70, 2004 La. LEXIS 291 (La. Jan. 30, 2004).

Inmate’s action, which alleged that an unconstitutional method was used in selecting a grand jury foreman at criminal trial, was properly dismissed because the complaint failed to state a cause of action. Stelly v. Ieyoub, 799 So. 2d 1206, 2001 La. App. LEXIS 2467 (Oct. 31, 2001).

CIVIL RIGHTS LAW

• Prisoner Rights

•• Access to Courts. — La. Rev. Stat. 15:1188 specifically applied to defendant prisoner’s civil action seeking redress from a governmental entity. Bernard v. La. Dep’t of Pub. Safety & Corr., 843 So. 2d 413, 2002 La. App. LEXIS 4310 (Sept. 20, 2002), writ denied by La. 2002-2613, 862 So. 2d 975, 2004 La. LEXIS 37 (La. Jan. 9, 2004).

•• Prison Litigation Reform Act

••• General Overview. — Using its screening powers under La. Rev. Stat. Ann. § 15:1188 of the Prison Litigation Reform Act (PLRA), the trial court properly found that an inmate had not stated a cognizable claim upon which relief could be granted where his claim of needing a specific diet for religious reasons failed facially on the basis of the evidence that the inmate presented. Rhone v. Lewis, 821 So. 2d 692, 2002 La. App. LEXIS 1919 (June 14, 2002).

CRIMINAL LAW & PROCEDURE

• Habeas Corpus

•• Procedure

••• Filing of Petition

•••• General Overview. — Where an inmate’s claim was initiated as a civil action by a prisoner seeking redress from a governmental entity, his claim was subject to the screening provisions of the Prison Litigation Reform Act (PLRA), La. Rev. Stat. Ann. § 15:1188. Ferrington v. La. Bd. of Parole, 886 So. 2d 455, 2004 La. App. LEXIS 1623 (June 25, 2004), writ denied by La. 2004-2555, 904 So. 2d 741, 2005 La. LEXIS 2171 (La. June 24, 2005).

§ 1189. Payment of damage award in satisfaction of pending restitution orders.

Any damages awarded to a prisoner in connection with a civil action brought against any prison or against any official or agent of such prison shall be paid directly to satisfy any outstanding restitution orders pending against the prisoner. The remainder of any such award after full payment of all pending restitution orders shall be forwarded to the prisoner. Prior to payment of any damages awarded under this Part, reasonable efforts shall be made to notify the victims of the crime for which the prisoner was convicted and incarcerated concerning the pending payment of any such damages. (Acts 1997, No. 731, § 1, eff. July 9, 1997; Acts 1998, 1st Ex. Sess., No. 110, § 1, eff. May 5, 1998.)

1998 1st Extraordinary Session Amendments. — Acts 1998, No. 110, § 1, effective May 5, 1998, substituted “damages” for “compensatory damages” throughout.

§ 1190. Earned release credit or good time credit revocation.

In any civil action brought by any person convicted of a crime and confined in a prison, the court may order the revocation of such earned good time credit that has not yet been vested, if, on its own motion or the motion of any party, the court finds that the claim was filed for a malicious purpose, the claim was filed solely to harass the party against which it was filed, or the claimant testifies falsely or otherwise knowingly presents false evidence or information to the court. (Acts 1997, No. 731, § 1, eff. July 9, 1997.)

§ 1191. Claims arising under federal law.

Except as specifically prohibited by federal law, the provisions of this Part shall also apply to all prisoner suits in state courts asserting claims arising under 42 U.S.C. 1983 or other federal laws. (Acts 2001, No. 801, § 1, eff. June 26, 2001.)

CROSS REFERENCES

Federal Law. — Civil action for deprivation of rights. 42 U.S.C.S. § 1983.

PART 17. POST-RELEASE SKILLS PROGRAM.

Editor’s Notes. — Acts 2007, No. 176, § 1, enacted Part XVII of Chapter 7 of Title 15 of the Louisiana Revised Statutes comprised of R.S. 15:1196.

§ 1196. Project return post-release skills program.

A. The Department of Labor may establish or contract with a service provider or community service organization to establish a comprehensive project return post-release skills program for offenders recently released from the custody of the Department of Public Safety and Corrections. The purpose of the program shall be to provide former offenders with the skills necessary to become productive citizens in the community and to address the range of issues that contribute to recidivism.

B. The goals and objectives of the program shall include, but not be limited to, the following:

(1) To establish a post-release skills program designed to work with former offenders for a period of six months.

(2) To assist former offenders in community building with a focus on breaking the cycle of drugs, criminal behavior, and violence that prevents them from moving forward with their lives in the community and contributes to recidivism.

(3) To provide former offenders with employment skills and to assist them in finding internships while they are involved with the program, and permanent employment once they have completed the program.

(4) To employ former offenders who have successfully completed the program.

C. The services offered through the program shall include the following:

(1) Substance abuse counseling.

(2) Drug testing.

(3) GED test preparation and academic enhancement.

(4) Job preparation, job information services, and job placement assistance.

(5) Individual, group, and family counseling.

(6) Life skills classes.

(7) Computer skills classes.

(8) Referral to available government mental health and medical assistance agencies and programs.

(9) After-care services.

(10) Conflict resolution training.

(11) Anger management training.

(12) Such other services as the Department of Labor recommends and deems consistent with the goals of the program.

D. The Department of Labor, in conjunction with the Department of Health and Hospitals, office of behavioral health, shall promulgate rules, regulations, and standards governing the creation of the project return post-release skills program. The rules, regulations, and standards shall be promulgated in accordance with the Administrative Procedure Act and shall include at a minimum the following:

(1) Procedures for monitoring of the program, including annual on-site surveys.

(2) Criteria for an application and acceptance process.

(3) Qualifications and training of staff.

E. The provisions of this Section shall be implemented to the extent that funds are appropriated for this purpose and to the extent that it is consistent with available resources. (Acts 2007, No. 176, § 1, eff. Aug. 15, 2007; Acts 2008, No. 743, § 7, eff. July 1, 2008; Acts 2009, No. 384, § 7, eff. July 1, 2010.)

Editor’s Notes. — Acts 2007, No. 176, § 1, enacted Part XVII of Chapter 7 of Title 15 of the Louisiana Revised Statutes comprised of R.S. 15:1196.

LSLI 2009 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “office of behavioral health” for “office for addictive services” in the introductory paragraph of (D).

LSLI 2007 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated R.S. 15:1193, as enacted by Acts 2007, No. 176, § 1, as R.S. 15:1196.

PART 18. REENTRY ADVISORY COUNCIL AND OFFENDER REHABILITATION AND WORKFORCE DEVELOPMENT.

2010 Amendments. — The 2010 amendment by No. 836, in the part heading, added “Reentry Advisory Council and” and substituted “Offender Rehabilitation” for “Inmate Rehabilitation.”

§ 1199.1. Short title.

This Part may be referred to and may be cited as the “Reentry Advisory Council and Offender Rehabilitation Workforce Development Act”. (Acts 2008, No. 106, § 1, eff. June 6, 2008; Acts 2010, No. 836, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 836 substituted “Reentry Advisory Council and Offender Rehabilitation Workforce Development Act” for “Inmate Rehabilitation and Workforce Development Act.”

§ 1199.2. Legislative findings.

A. The mission of incarceration in the criminal justice system is to enhance public safety through the safe and secure incarceration of offenders, effective probation and parole supervision, and proven rehabilitative strategies that successfully reintegrate offenders into society, as well as assisting individuals and communities victimized by crime. The goals and priorities of incarceration in the criminal justice system involve a commitment to public safety and rehabilitation and are:

(1) To protect the citizens of the state of Louisiana.

(2) To punish conduct which is defined as criminal by the legislature.

(3) To deter future conduct which is defined as criminal by the legislature.

(4) To rehabilitate offenders so that they may be reintroduced into society as law-abiding citizens.

(5) To provide safety to both corrections staff and offenders.

(6) To provide basic services.

(7) To provide opportunities for change.

(8) To provide opportunities for restitution.

(9) To provide effective strategies for reentry into society following incarceration.

B. The state of Louisiana is experiencing a severe shortage of skilled craftsmen. As a result of this workforce shortage, industries which depend upon skilled craftsmen are required to recruit and employ workers who are not Louisiana residents.

C. Within the prison system, there are Louisiana residents who have been convicted of nonviolent offenses who could be trained as skilled craftsmen to fill the workforce demand.

D. The legislature recognizes that an essential component of reducing recidivism is providing an individual with the necessary occupational skills to afford him the opportunity to earn a living, support his family, and contribute to his community.

E. The legislature also recognizes that in addition to occupational skills development, it is absolutely essential to provide proper substance abuse counseling, mentoring, and other programs to assist individuals as they return to their communities with a focus on breaking the cycle that prevents them from moving forward with their lives.

F. Repealed by Acts 2010, No. 836, § 2, effective August 15, 2010.

G. Successful offender reentry and reintegration into the community is a matter of critical importance to the public’s safety, but reentry is often unsuccessful due to the barriers ex-offenders face upon release. Those barriers include, but are not limited to, a lack of education and job skills, employment prohibition in selected occupations, mental health and substance abuse problems, access to valid identification documents, child support enforcement regulations, access to public housing and other public benefits, and strained or fragile family and community ties.

H. The ability of ex-offenders to obtain employment after incarceration and become productive members of their communities is essential to reducing recidivism rates; however, successfully finding employment is often difficult due to the reluctance of many employers to hire individuals with criminal backgrounds.

I. Without successful reentry into the community, recidivism is likely to occur, causing detrimental effects to public safety, communities, families, taxpayers, and ex-offenders.

J. Offender reentry is a crime prevention strategy, which serves to reduce crime and the number of crime victims and ultimately ensures opportunities for safer communities. Successful reentry is also a cost savings measure which results in savings to state and local criminal justice systems.

K. The Department of Public Safety and Corrections has taken steps to implement offender reentry initiatives and is reaching out to other agencies and communities to form partnerships which are necessary to ensure continued support and success.

L. With the goal of establishing a more systematic approach to identifying obstacles that impede successful reentry and developing and implementing effective reentry strategies that improve public safety, the legislature establishes the Reentry Advisory Council and Offender Rehabilitation Workforce Development Act. (Acts 2008, No. 106, § 1, eff. June 6, 2008; Acts 2010, No. 836, §§ 1, 2, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 836 rewrote the introductory language of (A), which formerly read: “The goals of incarceration in the criminal justice system are”; added (A)(5) through (A)(9) and (G) through (L); and deleted (F).

§ 1199.3. Definitions.

As used in this Part, the following words have the following meanings:

(1) “Certification” means a certificate or certification received from an industry recognized organization or a Work Ready Certificate from the Louisiana Workforce Commission or a competency certification developed by the department.

(2) “Council” means the Reentry Advisory Council.

(3) “Craft” means an occupation or trade requiring manual dexterity, specified training, and certification or licensing.

(4) “Department” means the Louisiana Department of Public Safety and Corrections.

(5) “Program” means the inmate rehabilitation and workforce development program operated by the Department of Public Safety and Corrections as authorized by the provisions of this Part.

(6) “Secretary” means the secretary of the Louisiana Department of Public Safety and Corrections.

(7) “Skilled craftsman” means a person who has completed training and certification or licensing in a skilled craft or an apprentice occupation as defined by the Louisiana Workforce Commission which may include but is not limited to electrician, plumber, pipefitter, welder, millwright, heavy equipment operator, carpenter, heating, ventilation and air-conditioning technician, heavy construction, building construction, or machinist.

(8) “Task force” means a parish or regional council comprised of governmental leaders and agency representatives from applicable state, tribal, or local entities, service providers, nonprofit organizations, and key stakeholders. This task force shall perform the essential functions of the Reentry Advisory Council on the local level as defined in R.S. 15:1199.4(N).

(9) “Workforce development work release” means a program for on-the-job training of inmates who are participating in or have completed the inmate rehabilitation and workforce development program authorized by the provisions of this Part. (Acts 2008, No. 106, § 1, eff. June 6, 2008; Acts 2009, No. 266, § 1, eff. Aug. 15, 2009; Acts 2010, No. 836, § 1, eff. Aug. 15, 2010.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated (8) and (9), as enacted by Acts 2010, No. 836, § 1, as (9) and (8).

2010 Amendments. — The 2010 amendment by No. 836 substituted “Reentry Advisory Council” for “Inmate Rehabilitation and Workforce Development Advisory Council” in (2); and added (9).

LSLI 2009 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute alphabetized the definitions in R.S. 15:1199.3, as amended by Acts 2009, No. 266, § 1.

2009 Amendments. — The 2009 amendment by No. 266 added “are participating in or” in (7); and added (8).

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Louisiana Workforce Commission” for “Louisiana Department of Labor” in (6), as enacted by Acts 2008, No. 106, § 1.

Quoted Statutory Material. — Acts 2009, No. 266, § 3, provides that “If any provision or item of an act, or the application thereof, is held invalid, such invalidity shall not affect other provisions, items, or applications of the act which can be given effect without the invalid provision, item, or application.”

§ 1199.4. Reentry Advisory Council; creation; members; powers and duties.

A. The Reentry Advisory Council is hereby created within the Department of Public Safety and Corrections.

B. The council shall be domiciled in East Baton Rouge Parish.

C. The council shall be comprised of thirteen members.

D. Seven members of the council shall be comprised as follows:

(1) The secretary of the Department of Public Safety and Corrections, or his designee.

(2) The executive director of the Workforce Commission, or his designee.

(3) The secretary of the Department of Health and Hospitals, or his designee.

(4) The president of the Louisiana Community and Technical College System, or his designee.

(5) The president of the Senate shall appoint one member from the standing committee in the Senate having criminal law and procedure subject matter jurisdiction.

(6) The speaker of the House shall appoint one member from the standing committee in the House having criminal law and procedure subject matter jurisdiction.

(7) The secretary of the Department of Children and Family Services, or his designee.

E. The governor shall appoint six members in accordance with the following provisions:

(1) One member shall be appointed from a list of three nominees submitted by the Louisiana Sheriffs Association.

(2) One member shall be appointed from a list of three nominees submitted by the Louisiana Association of Builders and Contractors.

(3) One member shall be appointed from a list of three nominees submitted by the Louisiana Association of Business and Industry.

(4) One member shall be appointed from a list of three members nominated by the president of the Louisiana AFL-CIO.

(5) One member shall be appointed from a list of three members nominated by the Louisiana State Building and Construction Trades Council.

(6) One member shall be appointed from a list of three members nominated by the Louisiana Chaplains’ Association.

F. Members, other than the secretaries, or their designees, or employees of the state, may receive a per diem of seventy-five dollars for each day spent in actual attendance of meetings of the council. Members may also receive a mileage allowance for mileage traveled in attending meetings of the council. The mileage allowance shall be fixed by the council in an amount not to exceed the mileage rate for state employees.

G. Seven members shall constitute a quorum, and all actions of the council shall require the affirmative vote of the majority of the members present.

H. The governor shall appoint the chairman of the council, and the council shall annually elect a vice chairman from among its members.

I. The council shall meet at least quarterly and may meet upon the call of the chairman or any three members. Meetings of the council shall be open to the public in accordance with law.

J. A vacancy on the council shall be filled in the same manner as the original appointment.

K. Appointed members of the council shall serve four-year terms.

L. The secretary shall provide the council with necessary clerical personnel.

M. The council shall serve as an advisory body to the secretary and the legislature on the administration of the program as authorized by this Part.

N. The Reentry Advisory Council shall:

(1) Identify methods to improve collaboration and coordination of offender transition services, including cross-agency training and information sharing that will help to improve outcomes for offenders.

(2) Establish a means to share data, research, and measurement resources in relation to reentry initiatives with relevant agencies.

(3) Identify funding areas that should be coordinated across agencies to maximize the delivery of state and community-based services as they relate to reentry.

(4) Identify areas in which improved collaboration and coordination of programs and activities will result in increased effectiveness or efficiency of service delivery.

(5) Promote areas of research and program evaluation that can be coordinated across agencies with an emphasis on applying evidence-based practices to support treatment and intervention programs for offenders.

(6) Conduct a review of existing policies and practices and make specific recommendations to the legislature for systemic improvement.

(7) Create and support local reentry councils in collaboration with community stakeholders throughout the state.

(8) Commence offender reentry public education campaigns.

(9) Enhance the role of faith and community-based services for formerly incarcerated persons.

(10) Provide coordination of reentry initiatives across the state and ensure eligibility for Second Chance Act grant opportunities and other reentry grant opportunities. (Acts 2008, No. 106, § 1, eff. June 6, 2008; Acts 2009, No. 266, § 1, eff. Aug. 15, 2009; Acts 2010, No. 836, § 1, eff. Aug. 15, 2010.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Department of Children and Family Services” for “Department of Social Services” in (D)(7). See Acts 2010, No. 877, § 3.

2010 Amendments. — The 2010 amendment by No. 836 substituted “Reentry Advisory Council” for “Inmate Rehabilitation and Workforce Development Advisory Council” in the section heading and in (A); substituted “the secretary and the legislature” for “the secretary” in (M); and added (N).

2009 Amendments. — The 2009 amendment by No. 266 substituted “thirteen members” for “eleven members” in (C); substituted “Seven members” for “Six members” in the introductory language of (D); added (D)(7); substituted “six members” for “five members” in the introductory language of (E); added (E)(6); and in (G), substituted “Seven members” for “Six members” and substituted “The majority of the members present” for “at least six members.”

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “executive director of the Workforce Commission” for “secretary of the Department of Labor” in (D)(2), as enacted by Acts 2008, No. 106, § 1.

Quoted Statutory Material. — Acts 2009, No. 266, § 3, provides that “If any provision or item of an act, or the application thereof, is held invalid, such invalidity shall not affect other provisions, items, or applications of the act which can be given effect without the invalid provision, item, or application.”

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 15:1199.3.

§ 1199.5. Administration of program; purposes.

A. The secretary shall administer the provisions of this Part.

B. The department shall operate the inmate rehabilitation and workforce development program for the following purposes:

(1) To provide inmates with employment skills, job training, and employment once they have completed the program.

(2) To develop a workforce of skilled craftsmen.

(3) To provide inmates with the necessary substance abuse counseling, mentoring, and other programs to assist them in returning to their communities with a focus on breaking the cycle of substance abuse, criminal behavior, and violence that prevents them from moving forward with their lives.

(4) To reduce the rate of recidivism by providing inmates with the necessary occupational training, educational opportunities, and substance abuse counseling to allow them to have meaningful alternatives to criminal behavior and substance abuse.

C. (1) The department may enter into cooperative endeavors or contracts with and request studies or reports from private citizens, the Louisiana Workforce Commission, the Louisiana Department of Education, and the Louisiana community and technical colleges in this state for the purpose of encouraging the development of training facilities to produce skilled craftsmen for employment in Louisiana industries.

(2) Should the department enter into cooperative endeavors or contracts or receive studies or reports as provided in Paragraph (1) of this Subsection, it shall transmit the summary and the reports to the House Committee on the Administration of Criminal Justice and the Senate Committee on Judiciary B on or before March first of each year.

D. The department may enter into cooperative endeavors or contracts with the Louisiana Workforce Commission, the Louisiana Department of Education, and the Louisiana community and technical colleges, educational institutions, training facilities, and employers to provide the intensive training programs necessary for proper certification or licensing of skilled craftsmen as authorized by the provisions of this Part.

E. The department may enter into cooperative endeavors or contracts with service providers to provide substance abuse treatment and counseling or halfway housing to inmates who participate in the program.

F. In the administration of this program, the secretary, with the assistance of the council shall:

(1) Make an annual report on or before March first each year to the House Committee on the Administration of Criminal Justice and the Senate Committee on Judiciary B regarding the program. The report shall include at a minimum:

(a) Recommendations for all needed changes in the law regarding the operation and administration of the program.

(b) A complete report on the receipt and expenditure of all funds received by the department for operation of the program.

(c) Comprehensive data regarding the number of inmates who are enrolled in the program, have graduated from the program, and who have been assigned to workforce development work release.

(d) A copy of any regulation adopted to implement the provisions of the program including any subsequent changes to the regulation.

(2) (a) Establish, and modify as necessary, a plan of organization to administer the program efficiently and thoroughly.

(b) The plan of organization shall provide for the capacity to:

(i) Administer the granting of cooperative endeavors or contracts.

(ii) Analyze and review investigative and audit reports and findings.

(iii) Provide for enforcement of department rules or regulations as is necessary to provide for the efficient and thorough operation of the program.

(3) Approve, prior to its presentation to the legislature and after appropriation but prior to allocation, the budget for the administration and operation of the program.

(4) Issue a written response to any formal request from the governor and the legislature or any committee thereof.

(5) Appear before any committee of the legislature upon request of the president of the Senate, the speaker of the House, or the chairman of any legislative committee.

(6) Prepare and submit for review to the Joint Legislative Committee on the Budget on or before March first of each year an annual financial report which outlines the expenditures of all funds for the previous calendar year.

(7) Repealed by Acts 2009, No. 266, § 2, effective August 15, 2009.

G. The secretary shall coordinate with the secretary of the Louisiana Workforce Commission to ensure that the administration of the program as provided by this Part and the programs administered by the Louisiana Workforce Commission do not provide duplicative or conflicting services to the same individuals. All efforts shall be coordinated and consistent with R.S. 23:1 et seq. (Acts 2008, No. 106, § 1, eff. June 6, 2008; Acts 2009, No. 266, §§ 1, 2, eff. Aug. 15, 2009.)

2009 Amendments. — The 2009 amendment by No. 266 substituted “the Administration of Criminal Justice and the Senate Committee on Judiciary B on or before March first of each year” for “Administration of Criminal Justice the Senate Committee on Judiciary B, the Legislative Fiscal Office, and the persons or entities which made the recommendations by April of each year” in (C)(2); substituted “report on or before March first each year to the House Committee on the Administration of Criminal Justice and the Senate Committee on Judiciary B” for “report to the legislature” in the introductory language of (F)(1); added (F)(1)(d); and deleted (F)(7).

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Louisiana Workforce Commission” for “Louisiana Department of Labor” in (C)(1), (D) and twice in (G), as enacted by Acts 2008, No. 106, § 1.

Quoted Statutory Material. — Acts 2009, No. 266, § 3, provides that “If any provision or item of an act, or the application thereof, is held invalid, such invalidity shall not affect other provisions, items, or applications of the act which can be given effect without the invalid provision, item, or application.”

§ 1199.6. Adoption of regulations.

A. (1) The secretary, with the advice of the council, shall adopt regulations necessary to implement the provisions of this Part.

(2) In order to efficiently implement the provisions of this Part, if the secretary has previously adopted rules or regulations which can be used to satisfy the requirements of this Part, then the secretary shall not be required to adopt new or duplicative rules or regulations. The secretary, with the advice of the council, may designate previously adopted rules or regulations as sufficient to implement the provisions of this Part.

B. The regulations shall include but not be limited to:

(1) Guidelines and criteria for eligibility to participate in the program.

(2) Guidelines and criteria for continued participation and successful completion of the program.

(3) Guidelines for proper documentation and certification or licensing for work specialities upon completion of the program.

(4) Guidelines for transportation to and from work projects.

(5) Guidelines for the supervision, custody, and control of inmates participating in the program.

(6) Guidelines for establishing necessary security and safety provisions regarding participation in the program.

(7) Guidelines for the establishment and maintenance of inmate compensation and savings accounts for participating in the program.

(8) Procedures and guidelines for monitoring the program, including annual on-site audits.

(9) Qualifications and training of staff.

(10) Guidelines for the workforce development work release program for graduates of the inmate rehabilitation and workforce development program.

(11) Guidelines for determining inmate selection for particular crafts in accordance with this Part.

(12) Criteria for the selection and authorization of educational institutions, training facilities, and employers to provide intensive training programs necessary for proper certification and licensing of skilled craftsmen.

(13) Criteria for the selection and authorization of service providers to provide substance abuse treatment and counseling or halfway housing to inmates who participate in the program.

(14) Guidelines for the administration of mandatory and random drug testing for controlled dangerous substances in accordance with this Part.

(15) Guidelines for removal from the program.

C. A copy of any regulation adopted to implement the provisions of this Part shall be submitted to the House Committee on the Administration of Criminal Justice and the Senate Committee on Judiciary B. (Acts 2008, No. 106, § 1, eff. June 6, 2008; Acts 2009, No. 266, § 1, eff. Aug. 15, 2009.)

2009 Amendments. — The 2009 amendment by No. 266 rewrote the section heading, which formerly read: “Rulemaking”; substituted “regulations” for “rules” in (A)(1) and the introductory language of (B); and rewrote (C), which formerly read: “All rules shall be adopted pursuant to the provisions of the Administrative Procedure Act and shall be subject to legislative oversight by the House Committee on the Administration of Criminal Justice and the Senate Committee on Judiciary B.”

Quoted Statutory Material. — Acts 2009, No. 266, § 3, provides that “If any provision or item of an act, or the application thereof, is held invalid, such invalidity shall not affect other provisions, items, or applications of the act which can be given effect without the invalid provision, item, or application.”

§ 1199.7. Inmate eligibility for program; prohibitions.

A. An inmate may be eligible for participation in the program if the inmate is not prohibited from participation pursuant to the provisions of Subsection C of this Section, and otherwise meets the eligibility requirements for participation in work release as provided for in R.S. 15:711 or 1111.

B. Prior to acceptance into the program, an inmate shall submit to a drug test for the presence of controlled dangerous substances administered by the department. The inmate shall test negative for the presence of controlled dangerous substances in order to be eligible for participation in the program.

C. An inmate convicted of any of the following offenses shall not be eligible for participation in the program:

(1) A sex offense as defined in R.S. 15:541.

(2) A crime of violence as defined in R.S. 14:2(B).

(3) A habitual offender in accordance with R.S. 15:529.1. (Acts 2008, No. 106, § 1, eff. June 6, 2008; Acts 2010, No. 836, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 836 rewrote (A), which formerly read: “An inmate may be eligible for participation in the program for any of the following”; and deleted (A)(1) through (A)(3).

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “R.S. 15:541” for “R.S. 15:541(14.1)” in (C)(1), as enacted by Acts 2008, No. 106, § 1.

CROSS REFERENCES

Louisiana Law. — [Effective December 31, 2014] Forty-First Judicial District, see La. R.S. 13:621.41 [Repealed].

[Effective until December 31, 2014] Allotment of cases among judges; holding of preliminary examination not ground for recusation, see La. R.S. 13:1343.

Eligible inmate selection and participation in program, see La. R.S. 15:1199.8.

§ 1199.8. Eligible inmate selection and participation in program.

A. An inmate who is eligible to participate in the program as provided for in R.S. 15:1199.7 may be considered for participation in the program if all of the following occur:

(1) The staff at the adult reception and diagnostic centers, after a thorough evaluation, determines that the offender is suitable and appropriate for participation in the program.

(2) The secretary, or his designee, determines that the inmate meets the guidelines and criteria established by rule for participation in the program.

(3) The secretary, or his designee, after an evaluation, determines that the inmate is particularly likely to respond affirmatively to participation in the program.

(4) The inmate meets other conditions of participation or rules adopted as provided by the provisions of this Part.

(5) The inmate voluntarily enrolls in the program after having been advised by the department of the rules and regulations governing participation in the program.

B. The participating inmate shall be evaluated by the program staff on a continual basis. The evaluation shall include the performance of the inmate while participating in the program, the likelihood of successful completion of the program, the likelihood of successful employment following completion of the program, and other factors deemed relevant by the secretary, the council, or the program staff. The evaluation shall provide the basis for any recommendations by the department upon the completion of the program by the inmate.

C. Violation of any departmental or program rules or regulations may subject the inmate to removal from the program by the department. (Acts 2008, No. 106, § 1, eff. June 6, 2008.)

§ 1199.9. Workforce development work release for participants and graduates of program administered by the department.

A. Workforce development work release shall be for inmates who are eligible for work release as provided for in R.S. 15:1199.7. Eligible participants shall produce documentation to support having certification or licensure as a skilled craftsman or who have graduated from the workforce development training program and have been certified or licensed as skilled craftsmen, or who are participating in the workforce development training program and are working toward licensing or certification as a skilled craftsman pursuant to R.S. 15:1199.12.

B. The department shall designate and adapt facilities for the purpose of housing inmates with workforce development work release privileges, or it may arrange and contract for other facilities, including but not limited to portions of parish jails for inmates employed in the area.

C. Every inmate with workforce development work release privileges shall be liable for the cost of his room, board, clothing, and other necessary expenses of his employment or placement unless other means of payment are approved by the department.

D. The wages of any inmate so employed shall be collected by the secretary or his designated agent, shall be deposited in a public banking institution, and a ledger showing the financial status of each inmate on the program shall be kept.

E. The wages of each inmate shall be disbursed by the department for the following purposes and in the order stated:

(1) The expenses for the board of the inmate including food and clothing.

(2) Necessary travel expenses to and from work and other incidental expenses of the inmate.

(3) Any tuition, books, or other costs associated with the program which are required to be paid by participants in the program.

(4) Any necessary fees for the examination for certification or licensing in a craft.

(5) Any certification or licensing fees required to become a skilled craftsman.

(6) Any court-ordered child support owed by the inmate. The support may be paid in installments approved by the department.

(7) Any court-ordered restitution, or restitution owed to the department, or any other obligations acknowledged by the inmate in writing, or which have been reduced to judgment. The obligations may be paid in installments approved by the department.

(8) Any drug testing as required by the provisions of this Part.

(9) The balance, if any, to the inmate upon his discharge.

F. The wages of an inmate so employed shall not be less than the customary wages for an employee performing similar services.

G. Deductions for room, board, and other administrative and incidental costs resulting from participation in a workforce development work release program authorized by this Section shall not exceed seventy percent of the gross wages received by an inmate. (Acts 2008, No. 106, § 1, eff. June 6, 2008; Acts 2009, No. 266, § 1, eff. Aug. 15, 2009; Acts 2010, No. 836, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 836 deleted former (A), which read: “Notwithstanding the provisions of R.S. 15:711 or 1111 or any other provision of law to the contrary, an inmate who has graduated from the program and obtained the proper certification or licensing as a skilled craftsman may participate in a workforce development work release program administered by the department”; redesignated former (B) through (H) as (A) through (G); rewrote (B), which formerly read: “Workforce development work release shall be for inmates who have graduated from the inmate rehabilitation and workforce development program and have been certified or licensed as skilled craftsmen, or who are participating in the inmate rehabilitation and workforce development program and are working toward licensing or certification as a skilled craftsman pursuant to R.S. 15:1199.12”; and in (G), substituted “administrative and incidental costs” for “administrative costs” and “seventy percent of the gross wages” for “seventy-five percent of the wages.”

2009 Amendments. — The 2009 amendment by No. 266 added “participants and” in the section heading; added “or who are participating in the inmate rehabilitation and workforce development program and are working toward licensing or certification as a skilled craftsman pursuant to R.S. 15:1199.12” to the end of (B); and made a related change.

Quoted Statutory Material. — Acts 2009, No. 266, § 3, provides that “If any provision or item of an act, or the application thereof, is held invalid, such invalidity shall not affect other provisions, items, or applications of the act which can be given effect without the invalid provision, item, or application.”

CROSS REFERENCES

Louisiana Law. — Traditional work release programs not affected, see La. R.S. 15:1199.11.

§ 1199.10. Workforce development work release for participants and graduates of the program administered by the sheriff.

A. The sheriff of each parish, and in Orleans Parish, the criminal sheriff, is hereby authorized to enter into a cooperative endeavor with the department to administer a workforce development work release program for inmates sentenced to the department who are confined in any jail or prison in his jurisdiction. In the event that the inmate is confined to a parish correctional facility not operated by the sheriff, the administrator of the correctional facility is hereby authorized to enter into a cooperative endeavor with the department to administer a workforce development work release program for inmates sentenced to the department who are confined to a correctional facility in his jurisdiction, and “sheriff” as used herein shall also mean administrator of the correctional facility where the inmate is confined.

B. (1) Inmates sentenced to the department and housed in other facilities as provided for in Subsection A of this Section shall be eligible to participate in workforce development work release pursuant to R.S. 15:1199.12 or a workforce development work release program administered by the sheriff provided the participant produces documentation to support having certification or licensure as a skilled craftsman or has graduated from the workforce development training program and obtained the proper certification or licensing as a skilled craftsman, or is participating in the workforce development training program and is working toward licensing or certification as a skilled craftsman.

(2) Eligibility for participation in workforce development work release as provided by this Section shall be determined by the provisions of this Part and any rules adopted by the department.

(3) Each sheriff may establish additional written rules for the administration of the workforce development work release program administered by his office.

C. The sheriff may enter into contracts with educational institutions, training facilities, and employers to provide the intensive training programs necessary for proper certification or licensing as a skilled craftsman as authorized by the provisions of this Part.

D. Every inmate with workforce development work release privileges shall be liable for the cost of his room, clothing, and other necessary expenses of his employment or placement unless other means of payment are approved by the department.

E. The wages of any inmate so employed shall be collected by the sheriff or his designated agent and shall be deposited in a public banking institution, and a ledger showing the financial status of each inmate shall be kept.

F. The wages of each inmate shall be disbursed by the sheriff for the following purposes and in the order stated:

(1) The expenses of the board of the inmate including food and clothing.

(2) Necessary travel expenses to and from work and other incidental expenses of the inmate.

(3) Any tuition, books, or other costs associated with the program which are required to be paid by participants in the program.

(4) Any necessary fees for the examination for certification or licensing in a craft.

(5) Any certification or licensing fees required to become a skilled craftsman.

(6) Any court-ordered child support owed by the inmate. The support may be paid in installments approved by the department.

(7) Any court-ordered restitution, or restitution owed to the department, or any other obligations acknowledged by the inmate in writing, or which have been reduced to judgment. The obligations may be paid in installments approved by the department.

(8) Any drug testing as required by the provisions of this Part.

(9) The balance, if any, to the inmate upon his discharge.

G. The wages of an inmate so employed shall not be less than the customary wages for an employee performing similar services.

H. Deductions for expenses listed in Subsection F of this Section resulting from participation in a workforce development work release program authorized by this Section shall not exceed seventy-five percent of the wages received by an inmate. (Acts 2008, No. 106, § 1, eff. June 6, 2008; Acts 2009, No. 266, § 1, eff. Aug. 15, 2009; Acts 2010, No. 836, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 836, in (B)(1), substituted “participant produces documentation to support having certification or licensure as a skilled craftsman or has graduated” for “inmate has graduated” and “workforce development training program” for “inmate rehabilitation and workforce development program” twice.

2009 Amendments. — The 2009 amendment by No. 266 added “participant and” in the section heading; rewrote (B)(1); and substituted “expenses listed in Subsection F of this Section” for “room, board, and other administrative costs” in (H).

Quoted Statutory Material. — Acts 2009, No. 266, § 3, provides that “If any provision or item of an act, or the application thereof, is held invalid, such invalidity shall not affect other provisions, items, or applications of the act which can be given effect without the invalid provision, item, or application.”

CROSS REFERENCES

Louisiana Law. — Traditional work release programs not affected, see La. R.S. 15:1199.11.

§ 1199.11. Traditional work release programs not affected.

Participation in workforce development work release programs as authorized by the provisions of R.S. 15:1199.9 and 1199.10 shall not be construed to prohibit an inmate from participating in a work release program authorized by the provisions of R.S. 15:711 or 1111 if the inmate is otherwise eligible for participation; however, only those inmates who can produce documentation to support having certification or licensure as a skilled craftsman or who have graduated from the program and have been certified or licensed as skilled craftsmen or those inmates who are participating in the workforce development training program and are working toward licensing or certification as a skilled craftsman pursuant to R.S. 15:1199.12 may participate in workforce development work release as authorized by the provisions of R.S. 15:1199.9 and 1199.10. (Acts 2008, No. 106, § 1, eff. June 6, 2008; Acts 2009, No. 266, § 1, eff. Aug. 15, 2009; Acts 2010, No. 836, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 836 substituted “inmates who can produce documentation to support having certification or licensure as a skilled craftsman or who have graduated” for “inmates who have graduated” and “workforce development training program” for “inmate rehabilitation and workforce development program,” and made a stylistic change.

2009 Amendments. — The 2009 amendment by No. 266 added “or those inmates who are participating in the inmate rehabilitation and workforce development program and are working toward licensing or certification as a skilled craftsman pursuant to R.S. 15:1199.12” in the second sentence.

Quoted Statutory Material. — Acts 2009, No. 266, § 3, provides that “If any provision or item of an act, or the application thereof, is held invalid, such invalidity shall not affect other provisions, items, or applications of the act which can be given effect without the invalid provision, item, or application.”

§ 1199.12. Program duration; development; selection of craft.

A. The department shall assist each inmate in selecting a craft as provided for in this Part.

B. The pairing of the inmate with a particular craft shall be determined by all of the following:

(1) The skills, interests, and abilities of the inmate. This shall include actual demonstration and simulation of the respective crafts.

(2) Likelihood of successful job placement and opportunity upon graduation from the program, including the need for particular craftsmen at the time the inmate enters the program.

(3) The availability of training facilities, instructors, and the number of inmates enrolled for particular crafts.

C. (1) Eligible inmates who have been admitted to the program shall participate in a selected craft training program.

(2) Upon completion of the selected craft training program, the inmate shall qualify for continuing training, if available, including workforce development, work release apprenticeship, or similar on-the-job training that leads to the fulfillment of the requirements for licensing or certification in the selected craft, to the extent and in the manner permitted by regulations adopted by the department.

(3) The inmate shall take any necessary examination required for certification or licensing in the selected craft if the inmate fulfills all requirements for taking the examination.

(4) Upon successful completion of any certification or licensing as a skilled craftsman, the inmate shall begin participation in the workforce development work release program. The department may by rule provide for the crediting of work release pursuant to the provisions of this Subsection toward this requirement.

D. Upon completion of the workforce development work release program, the inmate shall be released on his diminution of sentence release date and placed under good time parole supervision for the remainder of his sentence. It shall be an additional condition of the inmate’s supervised parole that he maintain employment as a skilled craftsman at a location approved by the department, unless extenuating circumstances prevent such employment.

E. The provisions of this Part shall not be construed to relieve an inmate from meeting any certification or licensing requirements for a selected craft established by a professional licensing board or association or which are otherwise provided for by law. (Acts 2008, No. 106, § 1, eff. June 6, 2008; Acts 2008, No. 743, § 1, eff. July 1, 2008; Acts 2009, No. 266, § 1, eff. Aug. 15, 2009; Acts 2010, No. 836, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 836 deleted former (A), which read: “The program shall be designed to last for two years”; redesignated former (B) through (F) as (A) through (E); deleted “with advice from the council” following “The department” in (A); substituted “a selected craft training program” for “a one-year intensive training program in a selected craft” or variant in (C)(1) and (C)(2); and substituted “participation in the workforce development work release program” for “a one-year workforce development work release program” or variant in (C)(4) and (D).

2009 Amendments. — The 2009 amendment by No. 266 rewrote (D)(2), which formerly read: “Upon completion of the one-year intensive training program, the inmate shall qualify for any necessary examination to become a skilled craftsman”; substituted “in the selected craft if the inmate fulfills all requirements for taking the examination” for “as a skilled craftsman” in (D)(3); added the second sentence of (D)(4); in (E), substituted “released on his diminution of sentence release date and placed under good time parole supervision” for “placed upon supervised parole” in the first sentence and in the last sentence, substituted “an additional condition” for “a condition” and added “unless extenuating circumstances prevent such employment”; and made a related change.

2008 Amendments. — Acts 2008, No. 743, § 1, effective July 1, 2008, added (F).

Quoted Statutory Material. — Acts 2009, No. 266, § 3, provides that “If any provision or item of an act, or the application thereof, is held invalid, such invalidity shall not affect other provisions, items, or applications of the act which can be given effect without the invalid provision, item, or application.”

CROSS REFERENCES

Louisiana Law. — Workforce development work release for participants and graduates of program administered by the department, see La. R.S. 15:1199.9.

Workforce development work release for participants and graduates of the program administered by the sheriff, see La. R.S. 15:1199.10.

§ 1199.13. Removal from program.

A. An inmate may be removed from the program for any of the following:

(1) Willful failure to comply with the rules of the program.

(2) Willful failure to participate in any educational or skills development component of the program.

(3) Any action taken which results in disciplinary proceedings by the department.

(4) Failure to take examinations necessary to receive certification or licensing as a skilled craftsman.

(5) Failure to submit to random drug testing as provided for by the department.

(6) Testing positive for any controlled dangerous substances as provided for by the provisions of this Part.

(7) Any other reason deemed by the department to render the inmate ineligible to complete the program.

B. Removal from the program shall be at the discretion of the department based upon criteria developed by rules or regulations adopted by the department.

C. An inmate removed from the program shall be returned to the custody of the department for the remainder of his sentence.

D. An inmate removed from the program shall forfeit any diminution of sentence or good time earned as a result of participation in the program. (Acts 2008, No. 106, § 1, eff. June 6, 2008.)

§ 1199.14. Substance abuse treatment and counseling.

A. The department may enter into cooperative endeavors or contracts with the Department of Health and Hospitals, educational institutions, training facilities, and service providers to provide for substance abuse treatment and counseling for inmates participating in the program.

B. The department shall determine the amount of substance abuse treatment and counseling that inmates who participate in the program shall receive. (Acts 2008, No. 106, § 1, eff. June 6, 2008; Acts 2010, No. 836, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 836 deleted “with the assistance of the council” following “The department” in (B).

§ 1199.15. Authorized providers for intensive training.

The department, with the assistance of the council, shall develop a list of educational institutions, training facilities, and employers authorized to provide intensive training programs necessary for proper certification and licensing of skilled craftsmen as authorized by the provisions of this Part. (Acts 2008, No. 106, § 1, eff. June 6, 2008.)

§ 1199.16. Drug testing.

A. Once an inmate is accepted into the program, the inmate agrees to random drug testing to verify that he is drug free. Random drug testing shall be performed in accordance with rules or regulations adopted by the department.

B. If an inmate tests positive for a controlled dangerous substance as provided for in Subsection A of this Section, he may be removed from the program and returned to the custody of the department for the remainder of his sentence. (Acts 2008, No. 106, § 1, eff. June 6, 2008.)

CHAPTER 8. LOUISIANA COMMISSION ON LAW ENFORCEMENT AND THE ADMINISTRATION OF CRIMINAL JUSTICE.

Section

1201. Louisiana Commission on Law Enforcement and Administration of Criminal Justice.

1202. Composition of commission.

1203. Officers; meetings.

1204. Functions.

1204.1. Correctional coordination; duties of agency.

1204.2. Creation of system; functions; powers; duties.

1204.3. Report to the system; duties of persons and agencies.

1204.4. Studies; surveys; report.

1204.5. Penalties.

1205. State Law Enforcement Planning Agency.

1206. Composition of State Law Enforcement Planning Agency.

1207. Functions of the staff.

1208. Office of Peace Officer Standards and Training; program director.

1209. Law enforcement planning district agencies.

1210. Law enforcement planning district advisory councils; composition.

1211. Purpose and function of advisory councils.

1220. Authorization.

1221. Information system’s plan.

1222. Staffing; funding; powers; and duties of policy boards.

1223. Crime Victims Reparations Board.

1224. Drug Abuse Education and Treatment Fund; creation; purpose.

1226. Juvenile Delinquency and Gang Prevention Act of 1993.

1227. Juvenile boot camp clearinghouse.

1228. Integrated Criminal Justice Information System Policy Board.

1228.1. Purposes.

1228.2. Actions of the policy board.

1228.3. Membership.

1228.4. Expenses.

1228.5. Officers; meetings.

1228.6. Component systems.

1228.7. Authorization.

1228.8. Cooperation; other agencies.

1228.9. Impaired Driver Tracking System; purpose; procedure.

1229. Automated victim notification system.

1229.1. Reports to the system; duties of persons and agencies.

§ 1201. Louisiana Commission on Law Enforcement and Administration of Criminal Justice.

The Louisiana Commission on Law Enforcement and Administration of Criminal Justice is hereby created and established. (Added by Acts 1976, No. 592, § 1.)

CROSS REFERENCES

Louisiana Law. — Structure of executive branch of state government, see La. R.S. 36:4.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Pursuant to our Local Services Law, the Capital District Law Enforcement Planning District Agency may enter into an intergovernmental agreement with the Baton Rouge Police Department for the purchase of a surplus vehicle. Opinion Number 05-0143. 2005 La. AG LEXIS 157.

§ 1202. Composition of commission.

A. The commission shall consist of fifty-five members as follows:

(1) The chairman of the Senate Committee on the Judiciary, Section C, or his designee;

(2) The chairman of the House Committee on the Administration of Criminal Justice or his designee;

(3) The secretary of the Department of Public Safety and Corrections or his designee;

(4) The chief justice of the Louisiana Supreme Court or his designee;

(5) The chief judge of each of the courts of appeal;

(6) The president of the Louisiana Juvenile Judges’ Association;

(7) The president of the Louisiana District Attorneys’ Association;

(8) The president of the Louisiana State Troopers’ Association;

(9) The president of the Louisiana Sheriffs’ Association;

(10) The president of the Louisiana Municipal Association;

(11) The president of the Louisiana Chiefs of Police Association;

(12) The chairman of the Louisiana State Bar Association Section on Criminal Law;

(13) The state public defender employed by the Louisiana Public Defender Board;

(14) The director of state police;

(15) Three district attorneys appointed by the governor;

(16) Three sheriffs appointed by the governor;

(17) Two chiefs of police appointed by the governor;

(18) A district court judge appointed by the governor;

(19) A juvenile court judge appointed by the governor;

(20) Three professional or lay persons appointed by the President of the Senate;

(21) Three professional or lay persons appointed by the Speaker of the House of Representatives; and

(22) Fifteen professional or lay persons appointed by the governor as may have a vital concern with law enforcement and the administration of criminal justice.

(23) The president of the Louisiana chapter of the National Constables Association.

(24) One person appointed by the governor from a list of at least three persons submitted by Victims and Citizens Against Crime, Inc.

(25) The president of the Louisiana Union of Police, or his designee.

(26) The attorney general or his designee.

(27) The deputy secretary of youth services of the Department of Public Safety and Corrections or his designee.

(28) The president/director of the Louisiana Chapter of the National Constables Association.

B. Each member shall serve a term concurrent with that of the governor making the appointment. Every person who holds commission membership by virtue of his official position or employment shall cease to be a member at such time he no longer holds the position that qualified him for membership on the commission.

C. Each appointment by the governor shall be submitted to the Senate for confirmation. Members shall serve without compensation, per diem, or travel reimbursement; however, legislator-members may receive per diem or travel expense reimbursement. (Added by Acts 1976, No. 592, § 1; Amended by Acts 1977, No. 277, § 1, eff. July 7, 1977; Acts 1980, No. 726, § 1, eff. July 29, 1980; Acts 1984, No. 897, § 1; Acts 1991, No. 509, § 1; Acts 1995, No. 856, § 1; Acts 1995, No. 1218, § 1; Acts 2004, No. 7, § 2, eff. May 5, 2004; Acts 2007, No. 307, § 2, eff. Aug. 15, 2007; Acts 2010, No. 898, § 1, eff. Aug. 15, 2010.)

Editor’s Notes. — See Acts 2004, No. 7, §§ 5 and 6.

2010 Amendments. — The 2010 amendment by No. 898 added (A)(28).

2007 Amendments. — Acts 2007, No. 307, § 2, effective August 15, 2007, substituted “state board public defender employed by the Louisiana Public Defender Board” for “director of the State Indigent Defender Board” in (A)(13).

2004 Amendments. — Acts 2004, No. 7, § 2, effective May 5, 2004, substituted “fifty-five members” for “fifty-four members” in (A); and added (A)(27).

Quoted Statutory Material. — Acts 2007, No. 307, § 15, provides that “The Louisiana State Law Institute is hereby directed to make technical changes to statutory laws as necessary to reflect the name changes provided for in this Act.”

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Category: 90-A-4 General Contracts Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature. Pursuant to Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature, the local indigent defender boards may pass resolutions to substitute their names on contracts or any other document to which they are a party for the name of the district public defender for the same district. Opinion No. 07-0210. 2007 La. AG LEXIS 199.

§ 1203. Officers; meetings.

A. The commission shall elect a chairman and vice chairman from the commission members for two-year terms. The chairman shall be the chief executive officer of the commission. The vice chairman shall function as the chief executive officer of the commission upon direction of the chairman.

B. The domicile of the commission shall be in Baton Rouge. The commission shall hold public meetings monthly except as provided by vote of the commission or by order of the chairman. (Added by Acts 1976, No. 592, § 1. Amended by Acts 1977, No. 277, § 1, eff. July 7, 1977; Acts 1980, No. 726, § 1, eff. July 29, 1980; Acts 1980, No. 753, § 1, eff. July 31, 1980.)

§ 1204. Functions.

The functions of the commission shall be to:

(1) Bring together those persons most familiar with problems of law enforcement and the administration of criminal justice, including the disposition and treatment of persons convicted of crime, for the purpose of studying and encouraging the adoption of methods by which law enforcement can be made more effective and justice administered more efficiently and fairly, to the end that citizens may be more fully protected.

(2) Stimulate, promote, and organize citizen participation in the improvements and extension of law enforcement, corrections, rehabilitation, and the work of the courts.

(3) Recommend and assist in improvements with respect to the recruitment and training of law enforcement officers and other law enforcement personnel.

(4) Recommend methods by which cooperation may be furthered between federal, state, and local law enforcement officials.

(5) Assist in planning coordinated programs throughout the state in areas relating to the police, the courts, and corrections.

(6) Encourage public understanding of the responsibilities and problems of law enforcement officers and law enforcement and criminal justice agencies and the development of greater public support for their efforts.

(7) Aid in publicizing and promoting practices in the treatment of criminal offenders which will do most to prevent a return to criminal activity.

(8) Oversee, review, and approve the preparation of the state plan and its implementation.

(9) Approve or deny applications for grants of block funds provided for by the Justice Improvement Act of 19791, the Juvenile Justice and Delinquency Prevention Act of 19742, and available state funds.

(10) Carry out the objectives of the Justice Improvement Act of 19793, the Juvenile Justice and Delinquency Prevention Act of 19744, and other federal and state programs which promote the improvement of criminal or juvenile justice as the governor or legislature may direct.

(11) Serve as the central coordinating agency for adult and juvenile correctional systems, in accordance with the requirements of this Chapter.

(12) Establish, implement, and develop a program to award annually a state medal of honor in the name of each law enforcement officer killed that year in the line of duty. The commission shall determine the nature or type of the award, the type of annual ceremony, and the recipient to whom the award is presented, shall gather necessary information from the appropriate state and local law enforcement agencies, procure funding for the program, and do all other things necessary or convenient to carry out the functions, powers, and duties set forth in this Paragraph. (Added by Acts 1976, No. 592, § 1. Amended by Acts 1980, No. 753, § 1, eff. July 31, 1980; Acts 1986, No. 159, § 1; Acts 1997, No. 562, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Administrative Code. — Introductory Information > Application of Rules. LAC 22::III.303.

Introductory Information > Existing Rights. LAC 22::III.305.

Introductory Information > Purpose and Scope. LAC 22::III.301.

Preface > Preface. LAC 22::III.101.



Footnote:

1 See 42 U.S.C.S. § 3711 et seq.

2 See 18 U.S.C.S. § 5031 et seq.

3 See 42 U.S.C.S. § 3711 et seq.

4 See 18 U.S.C.S. § 5031 et seq.



§ 1204.1. Correctional coordination; duties of agency.

A. The commission shall serve as the central coordinating agency for adult and juvenile correctional systems, in conjunction with the Department of Public Safety and Corrections, youth services of the Department of Public Safety and Corrections, the sheriffs of the state, and local juvenile justice officials.

B. The duties of the commission with regard to correctional coordination shall be to:

(1) Maintain accurate and timely statistical information relative to the operation of state and local correctional systems.

(2) Report the status of state and local correctional facilities and programs to the governor and legislature by April first of each year.

(3) Review and conduct needs analyses upon all state or local correctional facility construction projects which add capacity in the system and which require the expenditure of state funds, and report the analyses results to the governor and the legislature prior to their consideration of such funding.

(4) Prepare and present to the governor and legislature a policy impact statement on each major change to correctional law.

(5) Maintain prison population projections for all state or local correctional institutions and state probation and parole caseloads.

(6) Evaluate the cost and effectiveness of all correctional experimental programs approved by the legislature on an experimental basis and report the findings of such evaluations to the legislature.

(7) Recommend practical and realistic improvements in the state correctional system to the governor and the legislature by April first of each year.

(8) Aid state and local government in the development and exchange of information concerning correctional policies and programs, including the development of correctional information systems.

(9) Maintain the Parish Prison Information System.

(10) Assist state and local government in improving correctional decision making.

(11) Conduct evaluations of existing corrections programs or studies of proposed corrections programs, as requested by the governor, legislature, youth services of the Department of Public Safety and Corrections, or the Department of Public Safety and Corrections.

C. As used herein:

(1) “Agency” means the staff of the Louisiana Commission on Law Enforcement and Administration of Criminal Justice.

(2) “Commission” means the members of the Louisiana Commission on Law Enforcement and Administration of Criminal Justice.

(3) “Local government” means any political subdivision of the state.

(4) “State” means the state of Louisiana.

D. A majority vote of the commission membership present and voting shall be required for approval by the commission of a correctional construction or system improvement plan.

E. The agency shall have access to, and be provided upon request with, all statistical and other relevant information from any state or local correctional agency in order to perform the duties set forth in this Section. The agency shall also have access to all records maintained by any state agency for the purpose of correctional planning, policy decisions, and research activity. These records shall include information maintained by the Department of Public Safety and Corrections on adult and juvenile offenders, including inmate records, medical records, and student records. The agency shall maintain the confidentiality of any records required by law to be kept confidential. (Acts 1986, No. 159, § 1; Acts 2004, No. 7, § 2, eff. May 5, 2004.)

Editor’s Notes. — See Acts 2004, No. 7, §§ 5 and 6.

2004 Amendments. — Acts 2004, No. 7, § 2, effective May 5, 2004, inserted “youth services of the Department of Public Safety and Corrections” in (A) and (B)(11).

§ 1204.2. Creation of system; functions; powers; duties.

A. There is hereby created within the Louisiana Commission on Law Enforcement and the Administration of Criminal Justice, hereinafter referred to as the “commission”, a Louisiana Uniform Crime Reporting System, hereinafter referred to as the “system”. The commission may appoint such employees, agents, consultants, and special committees as it may deem necessary to properly manage the system.

B. The system, by and through the commission, shall have the following functions, powers, and duties:

(1) To establish, through electronic data processing and related procedures, a system by which relevant information can be collected, coordinated, analyzed, and made readily available to serve qualified agencies concerned with the administration of criminal justice located anywhere in the state. The commission shall prescribe the terms and conditions under which such agencies shall contribute or gain access to information contained in the system files.

(2) To adopt such measures to assure the security of the system as may be specified in state and federal regulations.

(3) To adopt and publish for distribution to the system subscribers and other interested parties the operating policies, practices and procedures, and conditions of qualification for data access.

(4) To prepare and distribute, to all such persons and agencies, forms to be used in reporting data to the system. The forms shall provide for information regarding crimes which are directed against individuals or groups, or their property, by reason of their actual or perceived race, age, gender, religion, color, creed, disability, sexual orientation, national origin, or ancestry or by reason of their actual or perceived membership or service in, or employment with, an organization as defined in R.S. 14:107.2. The forms shall also provide for other items of information needed by federal and state bureaus or departments engaged in the development of national and state statistics.

(5) To instruct such persons and agencies in the installation, maintenance, and use of incident-based records and in the manner of reporting to the system.

(6) To tabulate, analyze, and interpret the data collected.

(7) To supply data to federal bureaus or departments engaged in collecting national criminal statistics.

(8) (a) To present annually to the governor and members of the legislature, on or before May first, a printed report containing the criminal statistics of the preceding calendar year and to present at such other times as the commission may deem wise, or the governor or the chairman of the House Committee on Administration of Criminal Justice or the chairman of the Senate Committee on Judiciary C may request, reports on special aspects of criminal statistics.

(b) The report shall specifically contain a category entitled “gaming related offenses” and shall include statistics involving violations of R.S. 14:60, R.S. 14:62, R.S. 14:64 through 67, R.S. 14:70, R.S. 14:71, R.S. 14:71.1, and R.S. 14:72, in which the offender’s gaming activity is a motive for commission of the crime. In addition, the report shall contain under the same category violations of prohibited acts and gaming offenses, as defined in R.S. 14:90, R.S. 14:90.2, R.S. 27:98 through 101, and R.S. 27:260 and 262 through 265.

(c) A sufficient number of copies of all reports shall be printed for distribution to all public officials in the state dealing with crimes or criminals and for general distribution in the interest of public enlightenment.

(9) To make, solicit, and request proposals and offers, and to execute and effectuate agreements or contracts for the operation of any part of the system.

(10) To do all other things necessary or convenient to carry out the functions, powers, and duties set forth in this Section. (Acts 1991, No. 509, § 1; Acts 1997, No. 488, § 1; Acts 1997, No. 1479, § 1, eff. July 15, 1997.)

CROSS REFERENCES

Louisiana Law. — Studies; surveys; report, see La. R.S. 15:1204.4.

§ 1204.3. Report to the system; duties of persons and agencies.

All law enforcement agencies, correctional agencies and institutions, district attorneys and municipal prosecutors, courts having criminal jurisdiction, or any other public agency dealing with crimes or criminals, when requested by the commission, shall:

(1) Install and maintain records needed for reporting crime incident and arrest information required by the commission.

(2) Report to the commission as and when the commission prescribes crime incident and arrest information as required by the commission.

(3) Give the commission access to closed criminal case records for purposes of inspection.

(4) Upon the request of the commission, provide any other such assistance, information, and data which are reasonable and available as will enable the commission to properly carry out its powers and duties. (Acts 1991, No. 509, § 1.)

Editor’s Notes. — See Acts 2004, No. 7, §§ 5 and 6.

§ 1204.4. Studies; surveys; report.

A. In the accomplishment of the purposes of this Chapter, the commission may undertake research and studies independently or in cooperation with any public or private agencies, including educational, civic, and research organizations, colleges, universities, institutions, or foundations.

B. The commission and the Louisiana Commission on Human Rights shall annually study data collected pursuant to this Chapter, relating to hate crimes, as defined by R.S. 14:107.2, occurring within the state. The results of the study shall be published in the annual report to the governor and the members of the legislature as required by R.S. 15:1204.2(B)(8). (Acts 1991, No. 509, § 1; Acts 1997, No. 1479, § 1, eff. July 15, 1997.)

§ 1204.5. Penalties.

The commission may impose reasonable administrative sanctions as it deems appropriate against those agencies who fail to comply with the reporting requirements of the Uniform Crime Reporting System. These sanctions include the preclusion of a subject agency’s participation in any of the grant programs operated by the commission. (Acts 1991, No. 509, § 1.)

§ 1205. State Law Enforcement Planning Agency.

Within the Louisiana Commission on Law Enforcement and Administration of Criminal Justice, there shall be a State Law Enforcement Planning Agency (SLEPA), which shall serve as the staff of the commission. (Added by Acts 1976, No. 592, § 1.)

§ 1206. Composition of State Law Enforcement Planning Agency.

A. The governor shall appoint an executive director of the planning agency who shall serve at the pleasure of the governor and who shall be the chief executive officer of the commission staff. He shall take all necessary action and devote his full time to assisting the commission in performing its duties and fulfilling its responsibilities, including staff recruitment, training and direction. The executive director shall be the appointing authority for commission staff and shall exercise administrative supervision over the district program directors, who shall be responsible to him for the accomplishment of all tasks assigned to the law enforcement planning district agencies by the State Law Enforcement Planning Agency, including the preparation of district plans and the preparation of projects in the respective law enforcement planning districts. The executive director shall have final authority on matters pertaining to the employment, termination of employment, and wages paid to professional staff members of the law enforcement planning district agencies, with the exception of such district staff as shall be covered by state or local civil service. The executive director shall fill vacancies which occur among professional staff of law enforcement planning districts from a list of at least three (3) names recommended by the local advisory council. Additionally, the executive director shall have the authority to award state agency grants in the amount of $10,000 or less with approval by the governor. Such grant awards must be consistent and compatible with the state plan.

B. The staff of the commission shall consist of necessary professional, administrative, and clerical personnel to accomplish required planning and plan implementation for each of the major law enforcement components, administration of the state subgrant program to local units of government, and for all other planning agency responsibilities. Staff members of the SLEPA shall be subject to the supervision of the executive director and shall perform duties directed by him. (Added by Acts 1976, No. 592, § 1.)

§ 1207. Functions of the staff.

The functions of the staff of the commission shall include but not be limited to the following:

(1) Preparation, development, and revision of comprehensive plans based on an evaluation of law enforcement and criminal justice problems within the state.

(2) Definition, development, and correlation of action programs under such plans.

(3) Establishment of priorities for law enforcement and criminal justice improvement in the state.

(4) Providing information to prospective aid recipients on procedures for grant application.

(5) Encouraging grant proposals from local units of government for law enforcement and criminal justice planning and improvement efforts.

(6) Encouraging project proposals from state law enforcement and criminal justice agencies.

(7) Evaluation of applications for aid and awarding of funds to units of government and other eligible applicants.

(8) Monitoring progress and expenditures under grants to state law enforcement agencies, local units of government, and other recipients of Louisiana Commission on Law Enforcement grant funds.

(9) Encouraging regional, local, and metropolitan area planning efforts, action projects, and cooperative arrangement.

(10) Coordination of the state’s law enforcement and criminal justice plan with other federally supported programs relating to or having an impact on law enforcement and criminal justice.

(11) Oversight and evaluation of the total state effort in plan implementation and law enforcement improvement.

(12) Provide technical assistance and services for programs and projects contemplated by the state plan and by units of general local government.

(13) Collecting and analyzing statistics and other data relevant to law enforcement and criminal justice in the state.

(14) Performing any other functions required by federal guidelines or state law. (Added by Acts 1976, No. 592, § 1. Amended by Acts 1980, No. 753, § 1, eff. July 31, 1980.)

ADMINISTRATIVE LAW & DECISIONS

Administrative Code. — Introductory Information > Application of Rules. LAC 22::III.303.

Introductory Information > Existing Rights. LAC 22::III.305.

Introductory Information > Purpose and Scope. LAC 22::III.301.

Preface > Preface. LAC 22::III.101.

§ 1208. Office of Peace Officer Standards and Training; program director.

A. An Office of Peace Officer Standards and Training is hereby created within the Louisiana Commission on Law Enforcement and Administration of Criminal Justice to be administered by a program director. He shall be a civil service employee selected by a majority vote of the Council on Peace Officer Standards and Training from a list of candidates certified by the Department of Civil Service. Retention of this position is subject to the rules of the Department of Civil Service.

B. The program director, in conjunction with the council members’ advice and consent, shall develop a staffing plan for the office. Persons selected for this staff shall be civil service employees. Employees currently in the Louisiana Commission on Law Enforcement may be transferred to any position in the Office of Peace Officer Standards and Training.

C. The program director and administrative staff shall receive policy and direction from the council. No rules or regulations, statutes, or procedures initiated by the administrative staff shall be instituted without majority approval of the council. (Added by Acts 1982, No. 546, § 2.)

CROSS REFERENCES

Louisiana Law. — Designation of regions, see La. R.S. 33:140.62.

§ 1209. Law enforcement planning district agencies.

A. The planning agencies for the planning districts shall be those heretofore or hereafter recognized as such by the governor.

B. The law enforcement planning district agency staff shall consist of a district program director and such other administrative and clerical personnel whose services are required on a full-time basis in the accomplishment of law enforcement planning and administrative functions.

C. The district planning agencies shall have all of the functions of the state planning agency that are applicable within their respective districts as may be approved by the State Law Enforcement Planning Agency. (Added by Acts 1976, No. 592, § 1. Amended by Acts 1980, No. 753, § 1, eff. July 31, 1980.)

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 15:1423.

§ 1210. Law enforcement planning district advisory councils; composition.

A law enforcement planning district advisory council is hereby created and established for each law enforcement planning district agency. These councils shall be composed in accordance with the guidelines prescribed by the Louisiana Commission on Law Enforcement. (Added by Acts 1976, No. 592, § 1. Amended by Acts 1980, No. 753, § 1, eff. July 31, 1980.)

§ 1211. Purpose and function of advisory councils.

Law enforcement planning district advisory councils shall perform functions similar to those prescribed for the commission in planning, developing, coordinating, and administering criminal justice improvement programs within their respective law enforcement planning districts. They shall:

(1) Review, approve, and submit the comprehensive district law enforcement plan and projects to implement that plan in accordance with district problems, needs, and goals, and with such format, schedule, description, and other specifics as the State Law Enforcement Planning Agency may require.

(2) Identify criminal justice problems and needs in the district and encourage, support, and assist with programs and projects proposed by appropriate public entities toward resolving such problems and needs.

(3) Inform the SLEPA promptly and completely on all matters in the district affecting and/or affected by the SLEPA and its mission and advise the SLEPA in such matters.

(4) Inform public and private entities in the district affecting and/or affected by the SLEPA in any instance promptly and completely of the SLEPA’s mission, policies, and action and advise such entities in criminal justice matters.

(5) Administer and monitor progress and/or changes in district projects on the basis of guidelines developed by the SLEPA.

(6) Make recommendations to the executive director of the State Law Enforcement Planning Agency on matters relating to the employment, termination of employment, and wages paid to professional staff members of the law enforcement planning district agency.

(7) Review and accept the district budget from the State Law Enforcement Planning Agency and assume responsibility for administering the district budget in conformity with state and federal requirements.

(8) Form task forces or committees to assist in planning, analysis, policy, and goal recommendations, and perform such other functions as the SLEPA deems necessary; appoint the chairmen of these task forces and committees and assure the satisfactory performance of each.

(9) Establish bylaws in compliance with the articles of incorporation specifically dealing with membership, including composition, method and duration of appointment; task force and special committee appointment, structure, and composition.

(10) Perform other functions in accordance with state and federal policy. (Added by Acts 1976, No. 592, § 1.)

§ 1220. Authorization.

Parish governing bodies and the city of New Orleans are hereby authorized to create criminal justice information system policy boards established from representatives of all agencies who require service from the criminal justice information system, as well as such technical representatives as said local governing authorities may choose to appoint. Technical representation on the policy board shall be of an advisory nature and shall exist for the purpose of providing information to the policy board. Said technical representatives, however, shall not be voting or full members of the user group. Said policy boards shall be considered as a board of directors responsible for:

(1) The creation of a plan for the development of all information and statistical systems at the local level;

(2) Establishment of an operating policy for the criminal justice information system;

(3) Continued oversight over the development and operation of the criminal justice information system;

(4) And all other aspects of the planning, management, and operation of the system. (Added by Acts 1977, No. 597, § 1, eff. July 19, 1977.)

§ 1221. Information system’s plan.

Each policy board shall establish a plan for the development of information and statistical systems.

(1) The plan shall specify systems, objectives, and services to be provided which shall include but not be limited to:

(a) Organization responsibilities;

(b) The scope of each system;

(c) Priorities for development; and

(d) A timetable for development.

(2) The plan shall indicate the appropriate funding source for both the development and operation of the system.

(3) The plan shall provide for the privacy, confidentiality, and security of data in the system.

(4) No plan for the development of said systems, however, shall be considered final or approved, nor shall implementation of said plan proceed until the plan has been reviewed and approved by the Louisiana Criminal Justice Information System and the local governing authority. (Added by Acts 1977, No. 597, § 1, eff. July 19, 1977.)

§ 1222. Staffing; funding; powers; and duties of policy boards.

Upon approval of the criminal justice information plan by the Louisiana Criminal Justice Information System and the local governing body, each policy board shall establish an operating policy for the criminal justice information system. The policy shall specify;

(1) The staffing required for the implementation of the plan;

(2) The level of hardware and software required for the implementation of the plan;

(3) The budget required to implement said plan;

(4) Standards and techniques for the protection of the privacy, security, and confidentiality of data and recommended sanctions and penalties for the violation of the rules and regulations adopted under it. The recommended sanctions and penalties shall apply to the improper collection, storage, uses and dissemination of criminal justice information; and

(5) The operating policy of each criminal justice information system policy board shall require, prior to any implementation of said policy, the specific approval of the local governing authority. Upon approval of the policy, local governing authorities may enact ordinances in accordance with said policies to enact its provisions, and to provide penalties for the violation of privacy, security, and confidentiality provisions. (Added by Acts 1977, No. 597, § 1, eff. July 19, 1977.)

§ 1223. Crime Victims Reparations Board.

The Crime Victims Reparations Board as further provided for in Chapter 21 of Title 46 of the Louisiana Revised Statutes of 1950 is hereby placed under the jurisdiction of the Louisiana Commission on Law Enforcement and Administration of Criminal Justice. (Acts 1984, No. 844, § 1, eff. July 13, 1984.)

CROSS REFERENCES

Louisiana Law. — Structure of executive branch of state government, see La. R.S. 36:4.

§ 1224. Drug Abuse Education and Treatment Fund; creation; purpose.

A. The Drug Abuse Education and Treatment Fund, hereafter referred to as the “fund”, is hereby created as a special fund in the state treasury, which shall be the depository for all fees collected under the provisions of C.Cr.P. Art. 895.1(E).

B. After compliance with the requirements of Article VII, Section 9(B) of the Constitution of Louisiana relative to the Bond Security and Redemption Fund, and prior to monies being placed in the state general fund, an amount equal to that deposited as required by Subsection A hereof shall be credited to the fund. The monies in the fund shall be used solely as provided by Subsection C of this Section and only in the amounts appropriated by the legislature. The monies in this fund shall be invested by the state treasurer in the same manner as monies in the state general fund, and interest earned on the investment of these monies shall be credited to the fund, again following compliance with the requirement of Article VII, Section 9(B) relative to the Bond Security and Redemption Fund.

C. The monies available in the fund shall be used exclusively by the Louisiana Commission on Law Enforcement to administer a grant program to assist local public and private nonprofit agencies involved in drug abuse prevention and treatment in developing drug abuse and treatment programs. In addition, the commission shall allocate from the fund such monies as are necessary in administering this grant program.

D. The commission shall promulgate such rules, regulations, and procedures as are necessary in administering the assistance program, including procedures for application, audit and monitoring requirements, and annual report requirements. To this end, the commission may utilize resources and information developed pursuant to the provisions of R.S. 15:1255. (Acts 1989, No. 832, § 2.)

CROSS REFERENCES

Louisiana Law. — Probation; restitution; judgment for restitution; fees, see La. C.Cr.P. Art. 895.1.

§ 1226. Juvenile Delinquency and Gang Prevention Act of 1993.

The Juvenile Delinquency and Gang Prevention Act of 1993, as provided for in Chapter 13 of Title 15 of the Louisiana Revised Statutes of 1950, and its administration are hereby placed under the jurisdiction of the Louisiana Commission on Law Enforcement and Administration of Criminal Justice. (Acts 1993, No. 461, § 1.)

§ 1227. Juvenile boot camp clearinghouse.

A. There is hereby created within the Louisiana Commission on Law Enforcement and Administration of Criminal Justice a juvenile boot camp clearinghouse, hereinafter referred to as the “clearinghouse”. The commission may appoint such employees, agents, consultants, and special committees as it may deem necessary to properly establish the clearinghouse. The commission shall work with the appropriate local law enforcement personnel and juvenile court personnel or appropriate personnel from the court exercising juvenile jurisdiction in particular local areas in establishing, implementing, and reviewing the clearinghouse as well as local programs, as more fully set forth in Subsection B of this Section.

B. The clearinghouse, through the commission, shall have the following functions, powers, and duties:

(1) To develop general guidelines for local juvenile boot camp programs, sponsored by local government law enforcement agencies or courts exercising juvenile jurisdiction, hereinafter referred to as “local programs”, which guidelines shall include and emphasize the following criteria:

(a) Military style discipline, excluding weapons training, martial arts training, or instruction in hand-to-hand combat.

(b) Education.

(c) Substance abuse.

(d) Psycho-social treatment.

(e) Extensive local community involvement, including but not limited to nongovernment groups such as boys clubs and volunteer groups, as well as appropriate local government law enforcement agencies and personnel from the appropriate courts exercising juvenile jurisdiction in that area.

(f) Intensive parole or aftercare supervision for an extended period of time, which supervision shall include organized after-school activities, counseling, and other organized efforts to promote the successful integration into society of juveniles who have been charged, with emphasis on prevention of the recurrence of any prior family and community problems which had a negative or detrimental effect on the juvenile initially.

(2) To set eligibility standards for local programs, including the age of the juvenile participants, and to include an enumeration of crimes for which a child has been charged and will be considered for admission to the program, so as to target the local programs for the appropriate class of offenders.

(3) To develop funding applications for local programs based on the developed guidelines.

(4) To analyze and grade funding applications for local programs objectively, based strictly on the developed guidelines.

(5) To distribute pilot program funds and federal funds derived from any appropriate and available source to approved local programs.

(6) To apply for, utilize, and maximize the use of any federal funding from any source now available or that becomes available in the future, including but not limited to government grants.

(7) To maintain data and statistics of details and results of local programs, including cost and recidivism.

(8) To make, solicit, and request proposals and offers and to execute and effectuate agreements or contracts for the operation of any part of the clearinghouse or a local program.

(9) To form task forces or committees to assist in the planning, analysis, policy, or goals of the clearinghouse and local programs and perform such other functions as the commission deems necessary, and to appoint the chairmen of the task forces or committees and assure their satisfactory performance.

(10) To do all other things necessary or convenient to carry out the functions, powers, and duties set forth in this Section.

C. The duties described in Paragraphs (1), (2), and (3) of Subsection B of this Section shall be accomplished by October 1, 1994.

D. Funding for additional local programs must come from federal revenues or grants and any private donations received. The commission may retain pilot program money received in the first year, if a pilot program is not yet in place, and hold the funds over until a pilot program is operational. All federal funding for local juvenile boot camp programs shall be received on behalf of the state by the commission, including funding from the Federal Omnibus Anti-Crime Bill of 1994, if and when passed by the Congress of the United States, and such federal funding or grants received shall be disbursed through the clearinghouse’s application process for disbursement. (Acts 1994, 3rd Ex. Sess., No. 147, § 1.)

§ 1228. Integrated Criminal Justice Information System Policy Board.

The Integrated Criminal Justice Information System Policy Board, hereinafter known as “policy board”, is established under the jurisdiction of the Louisiana Commission on Law Enforcement and Administration of Criminal Justice, office of the governor. (Acts 1999, No. 864, § 1.)

CROSS REFERENCES

Louisiana Law. — Office of information technology; offices and staff; duties, see La. R.S. 39:15.3.

§ 1228.1. Purposes.

The purpose of the policy board is to assist the agencies involved in the operations of the individual systems by facilitating the development of the Integrated Criminal Justice Information System (ICJIS), providing for common standards which ensure communications among systems, and providing a common forum for the discussion of issues effecting the agencies involved. The duties and powers of the policy board shall include and be limited to the following functions pertaining solely to the development, maintenance, and operation of the ICJIS:

(1) The coordination of the design, development, maintenance, and use of an ICJIS serving the criminal justice agencies in Louisiana.

(2) The development and maintenance of a strategic plan for the design, development, maintenance and operation of the overall ICJIS.

(3) The development and maintenance of a criminal justice data dictionary for use by all criminal justice agencies in their activities relative to the ICJIS so as to facilitate communication among agencies on the system.

(4) The development and maintenance of communication hardware and software standards to be used by all criminal justice agencies desiring to participate in the ICJIS.

(5) The development of policy coordinating the development, maintenance, and utilization of the ICJIS and the state level criminal justice information systems in their capacity as components of the ICJIS.

(6) The coordination of developmental plans prepared by specific agencies charged with the responsibility of operating state level criminal justice information systems only in their capacity as components of the ICJIS so as to ensure that individual development plans are in accord with the overall system development effort.

(7) The promulgation of rules and regulations in accordance with the provisions of the Administrative Procedure Act.

(8) The review and approval of all fees and costs to be collected by state level criminal justice information systems from other state and local criminal justice agencies in Louisiana for the use of the ICJIS or the information and data provided therefrom.

(9) The review of local level criminal justice information system plans as may be submitted to it by the responsible local authorities to ensure compatibility with the ICJIS.

(10) The review of the operation and development of the ICJIS and the reporting to the governor, the supreme court, and the Louisiana Legislature on the status and needs of the system by April first of each year. (Acts 1999, No. 864, § 1.)

§ 1228.2. Actions of the policy board.

All actions of the policy board shall be in accordance with the agreement among the following:

(1) The Louisiana Supreme Court.

(2) The Louisiana District Attorneys’ Association.

(3) The Louisiana Sheriff’s Association.

(4) The Louisiana Association of Chiefs of Police.

(5) The Louisiana Department of Public Safety and Corrections.

(6) Louisiana Judges Association.

(7) Louisiana Associations of Clerks of Court.

(8) The Louisiana Department of Justice.

(9) The Louisiana Commission on Law Enforcement and Administration of Criminal Justice.

(10) Youth services of the Department of Public Safety and Corrections. (Acts 1999, No. 864, § 1; Acts 2004, No. 7, § 2, eff. May 5, 2004.)

Editor’s Notes. — See Acts 2004, No. 7, §§ 5 and 6.

2004 Amendments. — Acts 2004, No. 7, § 2, effective May 5, 2004, added (10).

§ 1228.3. Membership.

The membership of the policy board shall consist of the following members or the member’s designee:

(1) The secretary of the Department of Public Safety and Corrections or his designee.

(2) The deputy secretary for public safety services or his designee.

(3) One member designated by the Louisiana Association of Chiefs of Police.

(4) One member designated by the Louisiana Sheriff’s Association.

(5) One member designated by the Louisiana District Attorneys’ Association.

(6) One member designated by the Louisiana District Court Judges Association.

(7) One member designated by the Louisiana Association of Clerks of Court.

(8) The chief justice of the Supreme Court of Louisiana or his representative.

(9) The attorney general of Louisiana or his designee.

(10) The executive director of the Louisiana Commission on Law Enforcement and Administration of Criminal Justice.

(11) A member of the Senate designated by the president of the Senate.

(12) A member of the House of Representatives designated by the speaker of the House of Representatives.

(13) One member designated by the governor.

(14) The deputy secretary of youth services of the Department of Public Safety and Corrections or his designee. (Acts 2004, No. 7, § 2, eff. May 5, 2004.)

Editor’s Notes. — See Acts 2004, No. 7, §§ 5 and 6.

2004 Amendments. — Acts 2004, No. 7, § 2, effective May 5, 2004, added (14).

§ 1228.4. Expenses.

Legislative members of the policy board shall receive for attendance at meetings the same per diem and travel allowances as are provided by their respective houses for attendance at interim meetings or standing committees. Other members of the policy board shall serve without per diem but may receive travel expenses in accordance with applicable travel regulations. (Acts 1999, No. 864, § 1.)

§ 1228.5. Officers; meetings.

The organization of the policy board shall be as follows:

(1) The chairman of the policy board shall be the representative of the Supreme Court of Louisiana as designated by the chief justice. The vice chairman shall be designated by the governor from the membership of the policy board. The chairman shall serve as the chief executive officer of the policy board.

(2) The domicile of the policy board shall be East Baton Rouge Parish. The policy board shall hold public meetings quarterly, except as otherwise provided by vote of the policy board or by order of the chairman. A meeting of the policy board shall be called at any time upon the request of one-half of the members. Two-thirds of the members shall constitute a quorum for the transaction of business. All policy board decisions must be concurred by two-thirds of the members present.

(3) Proxies for any member of the policy board may attend any meeting of the board, but shall not vote.

(4) The Louisiana Commission on Law Enforcement and Administration of Criminal Justice shall provide to the policy board such clerical, professional, or technical staff as the policy board may require in the performance of its duties. The policy board, with the concurrence of the chief executive officer of the agency involved, may require additional personnel or technical assistance on a temporary basis from any unit of the executive branch of state government. (Acts 1999, No. 864, § 1.)

§ 1228.6. Component systems.

The component systems of the ICJIS shall include but are not limited to the following systems:

(1) The Law Enforcement Management Information System (LaLEMIS) developed by the Louisiana Commission on Law Enforcement and Administration of Criminal Justice for use by local law enforcement agencies.

(2) The Louisiana Uniform Crime Reporting System (LUCR) operated by the Louisiana Commission on Law Enforcement and Administration of Criminal Justice.

(3) The Louisiana Incident Based Crime Reporting System (LIBRS) operated by the Louisiana Commission on Law Enforcement and Administration of Criminal Justice.

(4) The Louisiana Computerized Criminal History System (LaCCH) operated by the Department of Public Safety and Corrections.

(5) The Automated Fingerprint Identification System (AFIS) operated by the Department of Public Safety and Corrections.

(6) The Corrections Offender Management System operated by the Department of Public Safety and Corrections.

(7) The Juvenile Electronic Tracking System (JETS) operated by the Department of Public Safety and Corrections.

(8) The Case Management Information System (CMIS) operated by the Louisiana Supreme Court, to the extent to which the chief justice shall deem the system a part of the ICJIS.

(9) Communications networks or devices which link one or more components of the ICJIS and involve the participation of more than one agency.

(10) Any other criminal justice information system which may be developed by the state to serve more than one agency and which is properly a part of the ICJIS as determined by the policy board.

(11) Any system to provide services to crime victims such as an automated crime victim notification system. (Acts 1999, No. 864, § 1, eff. Aug. 15, 1999; Acts 2012, No. 532, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 532 substituted “The Corrections Offender Management System” for “The Corrections and Justice Unified Network (CAJUN)” in (6); and substituted “The Juvenile Electronic Tracking System (JETS)” for “The Juvenile Information Records Management System (JIRMS)” in (7).

§ 1228.7. Authorization.

The policy board is authorized to receive or accept grants, donations, contributions, or appropriations from public or private sources and is further authorized to expend any funds made available from these sources to carry out the purpose of the policy board. (Acts 1999, No. 864, § 1.)

§ 1228.8. Cooperation; other agencies.

All departments, commissions, boards, agencies, and officers of the state, or any political subdivision thereof, are authorized and directed to cooperate with the policy board in implementing these provisions. (Acts 1999, No. 864, § 1.)

§ 1228.9. Impaired Driver Tracking System; purpose; procedure.

A. The Legislature of Louisiana finds and declares that driving under the influence of alcohol or a controlled dangerous substance presents a significant threat to the public safety and welfare to the citizens of this state. Impaired driving causes loss of life and serious bodily injury, as well as substantial property damage in every area of this state. The ability to track those persons previously arrested for an impaired driving offense will assist agencies which are involved in the investigation, prosecution, and disposition of impaired driving offenses. In order to accomplish that goal, it is in the best interest of this state to utilize the ICJIS project to coordinate an impaired driver tracking system to ensure that persons employed by the agencies involved in the investigation, prosecution, and disposition of impaired driving offenses have complete, reliable, and accurate information on every person who has committed an offense listed herein.

B. The Integrated Criminal Justice Information System (ICJIS) Project shall contain a component for the Impaired Driver Tracking System as provided in this Section.

C. The Impaired Driver Tracking System component of ICJIS shall be designed so as to provide accurate, complete, and reliable information regarding the arrest of each impaired driver for the offenses set forth in this Subsection and the disposition, of each impaired case, including information on prosecution, dismissal, conviction, disposition, or completion of the sentence. Notwithstanding any other provision of law to the contrary, all agencies participating in the Impaired Driver Tracking System as provided in this Section shall have access to the data collected as provided for in Subsection D of this Section concerning any of the following offenses:

(1) R.S. 14:32.1 (vehicular homicide).

(2) R.S. 14:39.1 (vehicular negligent injuring).

(3) R.S. 14:39.2 (first degree vehicular negligent injuring).

(4) R.S. 14:98 (operating a vehicle while intoxicated).

(5) Any ordinance of a municipality, parish, or other similar political subdivision of the state, which prohibits the operation of a motor vehicle, aircraft, watercraft, vessel, or other means of conveyance while intoxicated, while impaired, or while under the influence of alcohol, drugs, or any controlled dangerous substance.

D. (1) Every law enforcement agency in this state, including but not limited to city police departments, sheriffs’ offices, and state police shall submit the following information to the impaired driver tracking system component of ICJIS, when a person is arrested for any offense listed in Subsection C of this Section:

(a) The law enforcement agency making the arrest shall provide sufficient information about the arrested person so that other law enforcement agencies, courts, the Department of Public Safety and Corrections, and other relevant persons or agencies can identify the person arrested, including but not limited to name, address, driver’s license number, date of birth, and physical characteristics, such as eye color, hair color, and gender.

(b) The law enforcement agency shall also input pertinent arrest information, including date, location of the offense, arresting officer, the violation charged, whether the person arrested submitted or refused to submit to a test to determine the presence of alcohol or drugs, the results of those tests if applicable, and any other information that the arresting officer deems necessary.

(2) Every district attorney and prosecutor in this state shall provide information to the impaired driver tracking system component of ICJIS regarding each person who is referred for prosecution of an offense listed in Subsection C of this Section. This information shall include but is not limited to the criminal charge filed against the person, whether or not the person was required to participate in substance abuse treatment, a driver improvement program or any pretrial diversion program, whether the person completed the requirements imposed by the prosecutor or district attorney, and whether a conviction was obtained.

(3) Every court in this state with jurisdiction over any of the offenses listed in Subsection C of this Section shall provide information to the impaired driver tracking system component of ICJIS with regard to the disposition of the charge for any offense listed in Subsection C of this Section, including but not limited to the date of arraignment, date of disposition, whether or not the defendant was required to participate in substance abuse treatment, the final disposition of the charge, sentence or penalties imposed, probation information, any administrative sanctions imposed, such as driver’s license suspensions, fines assessed, penalties for failure to complete court or administrative sanctions, and date of reinstatement.

E. The information contained in the impaired driver tracking system shall be shared by all agencies who contribute information to it, in accordance with the provisions of the ICJIS project in order to effectively investigate, prosecute, or dispose of cases involving impaired driving. The information contained in the tracking system may also be used to generate periodic reports on the number of impaired driving offenses taking place during a specified period of time. (Acts 2004, No. 666, § 1, eff. Aug. 15, 2004.)

Editor’s Notes. — See Acts 2004, No. 666, § 2 regarding “Jade’s Law.”

§ 1229. Automated victim notification system.

A. There is hereby created within the Louisiana Commission on Law Enforcement and Administration of Criminal Justice, hereinafter referred to as the “commission”, an automated victim notification system, hereinafter referred to as the “system”. The commission may appoint such employees, agents, consultants, and special committees as it may deem necessary to properly manage the system.

B. The system, by and through the commission, shall have the following functions, powers, and duties:

(1) To establish an automated victim notification system on offenders that automatically provides crime victims or their families with notice pursuant to R.S. 46:1841 et seq.

(2) To develop and implement a system whereby families may initiate inquiries to receive the latest status report on the offender charged or convicted in the crime against that person or his family member.

(3) To provide the information accessible to victims and their families through the system to be the same information that is required by R.S. 46:1844 to be available to victims and their families.

(4) To promulgate rules and regulations pursuant to the Administrative Procedure Act as are necessary to effectuate the provisions of this Section and R.S. 15:1229.1.

(5) To develop and implement a notification form for victims and their families to utilize the system.

(6) To provide information about the system.

(7) To make, solicit, and request proposals and offers, and to execute and effectuate agreements or contracts for the operation of any part of the system.

(8) To do all other things necessary or convenient to carry out the functions, powers, and duties set forth in this Section.

C. The automated victim notification system is provided as a service to victims of crime in Louisiana. The commission, or any unit of a local governing authority, or the state of Louisiana shall not be liable for the accuracy, timeliness, or completeness of the information contained in the system or the use of that information by any person.

D. The effect of this Section and R.S. 15:1229.1 shall be contingent upon receipt of adequate funding specifically covering the costs of the system and subject to the approval of the Joint Legislative Committee on the Budget. (Acts 1999, No. 979, § 1.)

§ 1229.1. Reports to the system; duties of persons and agencies.

All law enforcement agencies, correctional agencies and institutions, district attorneys and municipal prosecutors, courts having criminal jurisdiction, or any other public agency dealing with crimes or criminals, when requested by the commission, shall:

(1) Install and maintain records needed for the system to accurately report to victims and their families information as required by the commission.

(2) Report to the commission any information requested or required.

(3) Upon the request of the commission, provide any other such assistance, information, and data which are reasonable and available as will enable the commission to properly carry out its powers and duties. (Acts 1999, No. 979, § 1.)

CROSS REFERENCES

Louisiana Law. — Automated victim notification system, see La. R.S. 15:1229.

CHAPTER 8-A. VICTIMIZATION OF SENIOR CITIZENS. [REPEALED.]

Section

1231 to 1237. [Repealed.]

§ 1231. [Repealed.]

Repealed by Acts 2010, No. 743, § 7, effective July 1, 2010. This section was derived from Acts 1994, 3rd Ex. Sess., No. 19, § 1; Acts 1999, No. 841, § 1, eff. July 2, 1999.

§ 1232. [Repealed.]

Repealed by Acts 2010, No. 743, § 7, effective July 1, 2010. This section was derived from Acts 1994, 3rd Ex. Sess., No. 19, § 1.

§ 1233. [Repealed.]

Repealed by Acts 2010, No. 743, § 7, effective July 1, 2010. This section was derived from Acts 1994, 3rd Ex. Sess., No. 19, § 1; Acts 1999, No. 841, § 1, eff. July 2, 1999.

§ 1234. [Repealed.]

Repealed by Acts 2010, No. 743, § 7, effective July 1, 2010. This section was derived from Acts 1994, 3rd Ex. Sess., No. 19, § 1; Acts 2001, No. 858, § 1, eff. Aug. 15, 2001.

§ 1235. [Repealed.]

Repealed by Acts 2010, No. 743, § 7, effective July 1, 2010. This section was derived from Acts 1994, 3rd Ex. Sess., No. 19, § 1.

§ 1236. [Repealed.]

Repealed by Acts 2010, No. 743, § 7, effective July 1, 2010. This section was derived from Acts 1994, 3rd Ex. Sess., No. 19, § 1.

§ 1237. [Repealed.]

Repealed by Acts 2010, No. 743, § 7, effective July 1, 2010. This section was derived from Acts 1999, No. 841, § 1, eff. July 2, 1999.

CHAPTER 9. PARISH JAIL FACILITIES.

Section

1251. Short title.

1252. Statement of purpose.

1253. Powers and duties of the commission.

1254. Grant funds; appropriation; distribution and allocation of grant funds.

1255. Applications for grants; eligibility; standards; procedures.

1256. Program review; reports; on-site inspections.

§ 1251. Short title.

This Chapter shall be known as and may be cited as the “Jail Standards and Assistance Act.” (Added by Acts 1980, No. 753, § 1, eff. July 31, 1980.)

§ 1252. Statement of purpose.

The legislature enacts this Chapter to provide for a program to be administered by the Louisiana Commission on Law Enforcement and the Administration of Criminal Justice, hereinafter in this Chapter referred to as the commission, intended to upgrade parish jail facilities to standards promulgated by the commission. (Added by Acts 1980, No. 753, § 1, eff. July 31, 1980.)

§ 1253. Powers and duties of the commission.

The commission shall have the following powers and duties:

(1) To administer state grants programs to parish jails in conformity with jail standards and application procedures as developed by the commission.

(2) To develop, continually review, and update minimum standards for parish jail facilities.

(3) To review and approve or disapprove all plans for purposes of grant applications submitted to the commission.

(4) To approve or disapprove the use and allocation of funds.

(5) To advise and make recommendations to the secretary of the Department of Corrections concerning the coordination of correctional services between the state and the parishes.

(6) To establish annual priorities for the disbursement of funds pursuant to R.S. 15:1255.

(7) To provide technical assistance to parishes regarding minimum standards for parish jail facilities upon request of appropriate parish authorities.

(8) To inspect and prepare reports on jail conditions at the request of the parish governing authority, a court, or on the commission’s own initiative. (Added by Acts 1980, No. 753, § 1, eff. July 31, 1980.)

§ 1254. Grant funds; appropriation; distribution and allocation of grant funds.

A. Funds appropriated for the purposes of this Chapter shall be appropriated by the legislature for the commission to issue as grants and such grants shall not be used to substitute for jail facility expenditures already allocated in the budget of a participating parish agency.

B. The amount which may be allocated and distributed annually to agencies in each parish shall be based on priorities established by the commission. All participating parish agencies are eligible to receive funds from other sources to supplement grants under the provisions of this Chapter. (Added by Acts 1980, No. 753, § 1, eff. July 31, 1980.)

§ 1255. Applications for grants; eligibility; standards; procedures.

A. Any parish governmental agency that has responsibility for a jail facility is eligible to apply for participation in the grant program herein authorized. Participation by any agency is voluntary; however, each recipient agency must comply with standards promulgated under this Chapter. The governmental agencies of adjoining parishes or two or more governmental agencies in the same parish which have responsibility for jail facilities may join together in implementing the provisions of this Section.

B. The commission shall promulgate the rules, regulations, and procedures by which the grants shall be distributed. Application forms shall be developed and submitted by the appropriate parish agency, and reviewed by the commission. (Added by Acts 1980, No. 753, § 1, eff. July 31, 1980.)

CROSS REFERENCES

Louisiana Law. — Drug Abuse Education and Treatment Fund; creation; purpose, see La. R.S. 15:1224.

Powers and duties of the commission, see La. R.S. 15:1253.

§ 1256. Program review; reports; on-site inspections.

A. The commission shall prepare and submit an annual report to the legislature and to the governor which shall include: (1) an overall assessment of the parish jail facilities grant program, and (2) an evaluation of the extent to which program goals and objectives are being met.

B. The commission shall require such monitoring of individual grants as it deems necessary and may provide by rule for such audit requirements for grants as it deems appropriate.

C. The commission shall prepare and submit a report of each on-site inspection to the appropriate state and parish government agencies. (Added by Acts 1980, No. 753, § 1, eff. July 31, 1980.)

CHAPTER 10. ELECTRONIC SURVEILLANCE.

PART 1. GENERAL.

Section

1301. Short title.

PART 2. INTERCEPTION OF COMMUNICATIONS AND RELATED MATTERS.

1302. Definitions.

1303. Interception and disclosure of wire, electronic, or oral communications.

1304. Manufacture, distribution, or possession of wire, electronic, or oral communication intercepting devices prohibited.

1305. Confiscation of wire or oral communication intercepting devices.

1306. Immunity of witnesses.

1307. Prohibition of use as evidence of intercepted wire or oral communications.

1308. Authorization for interception of wire, electronic, or oral communications.

1309. Authorization for disclosure and use of intercepted wire, electronic, or oral communications.

1310. Procedure for interception of wire, electronic, or oral communications.

1311. Reports concerning intercepted wire, electronic, or oral communications.

1312. Recovery of civil damages authorized.

1312.1. Assistance in installation and use of a wire, oral, or electronic intercepting device.

PART 3. PEN REGISTERS AND TRAP AND TRACE DEVICES.

1313. Pen registers and trap and trace devices, use prohibited.

1314. Application for an order for a pen register or a trap and trace device.

1315. Issuance of an order for a pen register or a trap and trace device.

1316. Assistance in installation and use of a pen register or a trap and trace device.

PART 1. GENERAL.

§ 1301. Short title.

This Chapter may be cited and referred to as the “Electronic Surveillance Act”. (Acts 1985, No. 859, § 1, eff. July 23, 1985; Acts 1991, No. 795, § 4.)

JUDICIAL DECISIONS
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CRIMINAL LAW & PROCEDURE

• Search & Seizure

•• Electronic Eavesdropping

••• General Overview

TORTS

• Intentional Torts

•• Invasion of Privacy

••• Public Disclosure of Private Facts

•••• General Overview

CIVIL PROCEDURE

• Pleading & Practice

•• Defenses, Demurrers & Objections

••• Failures to State Claims. — In an action to recover damages allegedly sustained by the publication and dissemination of the contents of an allegedly illegally intercepted communication between two plaintiffs, the court improperly granted a newspaper’s exception of no cause of action; the pleadings, when accepted as true, supported a cause of action under §§ 15:1303(A)(4) and 15:1307(B) of the Electronic Surveillance Act because it was alleged that after someone illegally recorded a telephone conversation between the two plaintiffs and distributed a transcript of the conversation to reporters, spectators, and the Louisiana Judiciary Commission, the newspaper published various news articles containing excerpts from the intercepted communication. Johnson v. Aymond, 709 So. 2d 1072, 1998 La. App. LEXIS 657 (Apr. 1, 1998), remanded by La. App. 97-1467, 709 So. 2d 1076, 1998 La. App. LEXIS 656 (La.App. 3 Cir. Apr. 1, 1998).

•• Pleadings

••• Heightened Pleading Requirements

•••• General Overview. — Court improperly considered the constitutionality of the Electronic Surveillance Act, La. Rev. Stat. Ann. § 15:1301 et seq., because the issue was not raised in plaintiff’s pleadings, as required by La. Code Civ. Proc. Ann. art. 852, but was raised in plaintiff’s memorandum in opposition to defendant’s exception of no cause of action; furthermore, the court could not consider the issue on its own motion because the attorney general was not notified by certified mail of the proceeding in order to be allowed to represent the interest of the State of Louisiana, as required by La. Rev. Stat. Ann. § 13:4448, and the Act did not interfere with or curtail the plenary powers vested in the court. Johnson v. Aymond, 709 So. 2d 1072, 1998 La. App. LEXIS 657 (Apr. 1, 1998), remanded by La. App. 97-1467, 709 So. 2d 1076, 1998 La. App. LEXIS 656 (La.App. 3 Cir. Apr. 1, 1998).

CONSTITUTIONAL LAW

• Substantive Due Process

•• Privacy

••• General Overview. — Where private conversations between two individuals were illegally intercepted and disclosed by a publishing company and there was no legitimate public interest to be served by the disclosure of the conversations, the individuals had an expectation of privacy that was clearly protected by U.S. Const. amend. IV and La. Const. art. I, § 5 and the protections afforded by the Electronic Surveillance Act, La. Rev. Stat. Ann. § 15:1301 et seq. did not unconstitutionally impinge on any of the publishing company’s freedom of the press protections under U.S. Const. amend. I and La. Const. art. I, § 7. Keller v. Aymond, 722 So. 2d 1224, 1998 La. App. LEXIS 3721 (Dec. 23, 1998), remanded by La. App. 98-843, 722 So. 2d 1236, 1998 La. App. LEXIS 3719 (La.App. 3 Cir. Dec. 23, 1998), writ denied by La. 99-0199, 742 So. 2d 551, 1999 La. LEXIS 904 (La. Apr. 1, 1999), writ of certiorari denied by 528 U.S. 963, 120 S. Ct. 397, 145 L. Ed. 2d 310, 1999 U.S. LEXIS 7082, 68 U.S.L.W. 3289 (1999).

CRIMINAL LAW & PROCEDURE

• Search & Seizure

•• Electronic Eavesdropping

••• General Overview. — Pursuant to Title III (as interpreted by the federal courts) and the Louisiana Electronic Surveillance Act, La. Rev. Stat. Ann. § 15:1301 et seq., an appellate court found no restriction on wiretapping or monitoring by contracted civilian employees that would have prohibited their performance or employment; La. Rev. Stat. Ann. § 15:1308(A) addresses the process of securing authorization for a wiretap application and it did not say anything regarding the acceptability of the subcontracted monitors; considering that subcontracted monitoring was not expressly prohibited, an appellate court found that it was legally valid. State v. Sterling, 825 So. 2d 1279, 2002 La. App. LEXIS 2763 (Sept. 11, 2002).

TORTS

• Intentional Torts

•• Invasion of Privacy

••• Public Disclosure of Private Facts

•••• General Overview. — Where communications between plaintiff individuals were intercepted by defendant publishing company and, without the individuals’ consent, played at a press conference and printed in newspapers, the initial disclosure of the communications did not transform the communications into non-intercepted communications that were outside the protection afforded by the Louisiana Electronic Surveillance Act, La. Rev. Stat. Ann. § 15:1301 et seq. Keller v. Aymond, 722 So. 2d 1224, 1998 La. App. LEXIS 3721 (Dec. 23, 1998), remanded by La. App. 98-843, 722 So. 2d 1236, 1998 La. App. LEXIS 3719 (La.App. 3 Cir. Dec. 23, 1998), writ denied by La. 99-0199, 742 So. 2d 551, 1999 La. LEXIS 904 (La. Apr. 1, 1999), writ of certiorari denied by 528 U.S. 963, 120 S. Ct. 397, 145 L. Ed. 2d 310, 1999 U.S. LEXIS 7082, 68 U.S.L.W. 3289 (1999).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The monitoring of all conversations in the entire police department’s communication/radio room may be constitutional, but if and only if: the employees expressly consent adequate notice of the monitoring is posted in the room; the monitoring is indiscriminately applied, routinely performed and not surreptitious; the monitoring serves legitimate, governmental interests; and private, non-monitored phone lines are provided to employees and others on which personal phone calls may be made., OPINION No. 89-301, La. Atty. Gen. Op. No. 1989-301; 1989 La. AG LEXIS 512.

Any “investigative or law enforcement officer” as defined in La. R.S. 15:1314(A) is authorized to apply for an order for a pen register or a trap and trace device; however, only a commissioned officer of the Louisiana State Police together with a district attorney is authorized to apply for an order for interception of wire or oral communications., OPINION No. 95-050, La. Atty. Gen. Op. No. 1995-050; 1995 La. AG LEXIS 37.

R.S. 15:1303 prohibits an employer from eavesdropping on employee telephone conversations unless one of the exceptions enumerated in R.S. 15:1303(C) applies. Information obtained in violation of these provisions is prohibited from use as evidence in a court of law or legal proceeding., OPINION No. 96-123, La. Atty. Gen. Op. No. 1996-123; 1996 La. AG LEXIS 131.

Where there is no consent by either party to a conversation, any recording by a third party is unlawful., Opinion No. 99-121, La. Atty. Gen. Op. No. 1999-121; 1999 La. AG LEXIS 152.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: State v. Reeves: Interpreting Louisiana’s Constitutional Right to Privacy. 44 La. L. Rev. 183 (September, 1983).

Department: Recent Developments: Criminal Law. 44 La Bar Jnl. 56 (June, 1996).

Feature: When Violence Invades: Coming to Blows in the Workplace. 43 La Bar Jnl. 448 (February, 1996).

PART 2. INTERCEPTION OF COMMUNICATIONS AND RELATED MATTERS.

§ 1302. Definitions.

As used in this Chapter:

(1) “Aggrieved person” means a person who was party to any intercepted wire or oral communication or a person against whom the interception was directed.

(2) “Attorney for a governmental entity” means an attorney on the staff or under the direct supervision of the district attorney authorized by law to prosecute such offenses as are subject of the pen register or trap and trace device.

(3) “Aural transfer” means a transfer containing the human voice at any point between and including the point of origin and the point of reception.

(4) “Communications common carrier” means any person engaged as a common carrier for hire in communication by wire, radio, or electronic communications; however, a person engaged in commercial radio broadcasting which is supervised by the Federal Communications Commission shall not, insofar as such person is so engaged, be deemed a common carrier.

(5) “Contents” when used with respect to any wire, electronic, or oral communication includes any information concerning the substance, purport, or meaning of that communication.

(6) “Court of competent jurisdiction” means state district courts of general criminal jurisdiction and those courts exercising appellate jurisdiction thereof.

(7) (a) “Electronic communication” means any transfer of signs, signals, writings, images, sounds, data, or intelligence of any nature transmitted in whole or in part by a wire, radio, electromagnetic, photoelectronic, or photo-optical system, but does not include any of the following:

(i) Any oral communication.

(ii) Any communication made through a tone-only paging device.

(iii) Any communication from a tracking device used to locate a mobile object by emission of a sound signal.

(b) “Electronic communication” specifically includes the radio portion of a cordless, portable, or cellular telephone communication that is transmitted between the cordless, portable, or cellular handset and the base or transmitting tower or unit.

(8) “Electronic communications service” means any service which provides to users thereof the ability to send or receive wire or electronic communications.

(9) “Electronic communications system” means any wire, radio, electromagnetic, photo-optical, or photoelectronic facilities used for the transmission of wire or electronic communications, and any computer facilities or related electronic equipment for the electronic storage of such communication.

(10) “Electronic, mechanical, or other device or means” denotes any device or apparatus which can be used to intercept a wire, electronic, or oral communication other than:

(a) Any telephone or telegraph instrument, equipment, or facility, or any component thereof, either:

(i) Furnished to the subscriber or user by a communications common carrier in the ordinary course of its business and being used by the subscriber or user in the ordinary course of its business, or

(ii) Being used by a communications common carrier in the ordinary course of its business, or by an investigative or law enforcement officer in the ordinary course of his duties.

(b) A hearing aid or similar device being used to correct subnormal hearing to not better than normal.

(11) “Intercept” means the aural or other acquisition of the contents of any wire, oral, or electronic communication through the use of any electronic, mechanical, or other device.

(12) “Investigative or law enforcement officer” means any commissioned state police officer of the Department of Public Safety and Corrections who, in the normal course of his law enforcement duties, is investigating an offense enumerated in this Chapter, and the district attorney authorized by law to prosecute or participate in the prosecution of such offense.

(13) “Judge” means the senior judge of a judicial district court of the state, any judge of the Orleans Parish Criminal District Court, or a judge designated by a majority vote of the court in writing in advance to consider applications for warrants or orders under this Chapter.

(14) “Oral communication” means any oral communication uttered by a person exhibiting an expectation that such communication is not subject to interception under circumstances justifying such expectation, but such term does not include any electronic communication.

(15) “Pen register” means a device which records and decodes dialing, routing, addressing, or signaling information transmitted by an instrument or facility from which a wire or electronic communication is transmitted, if the information does not include the contents of the communication. The term does not include a device used by a provider or customer of a wire or electronic communication service in the ordinary course of the provider’s or customer’s business for either of the following purposes:

(a) Billing or recording as an incident to billing for communications services.

(b) Cost accounting, security control, or other ordinary business purposes.

(16) “Person” means any employee or agent of the state or a political subdivision thereof, and any individual, partnership, association, joint stock company, trust, or corporation.

(17) “Trap and trace device” means a device or electronic means which captures the incoming electronic or other impulses which identify the originating number of an instrument or device from which a wire or electronic communication was transmitted, except that it shall not include a service, device, or electronic means tariffed by the Louisiana Public Service Commission, used by a subscriber of telecommunicational services to receive the telephone numbers for calls placed to the subscriber.

(18) “Wire communication” or “communication by wire” means any aural transfer made in whole or in part through the use of facilities used for the transmission of communications by aid of wire, cable, or other like connection between the points of origin and reception, including the use of such connection in a switching station, furnished or operated by any person licensed to engage in providing or operating such facilities for the transmission of communications and such term includes any electronic storage of such communication, and such term includes the radio portion of a cordless, portable, or cellular telephone communication that is transmitted between the cordless, portable, or cellular handset and the base or transmitting tower or unit. (Acts 1985, No. 859, § 1, eff. July 23, 1985; Acts 1987, No. 402, § 1; Acts 1991, No. 795, § 1, eff. July 22, 1991; Acts 1995, No. 1193, § 1, eff. June 29, 1995; Acts 2012, No. 727, § 2, eff. Aug. 1, 2012.)

LSLI 2012 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute inserted a comma between “wire” and “radio” in R.S. 15:1302(4), as amended by Acts 2012, No. 727, § 2.

2012 Amendments. — The 2012 amendment by Act No. 727 inserted “or electronic communications” in (4); in (11), inserted “or other” and “or electronic”; rewrote (15), which formerly read: ‘’Pen register’ means a device which records and decodes electronic or other impulses which identify the numbers dialed or otherwise transmitted on the telephone line to which such device is attached, but this term does not include any device used by a provider or customer of a wire or electronic communication service for billing, or recording as an incident to billing, for communications services provided by such provider or any device used by a provider or customer of a wire communication service for cost accounting or other like purposes in the ordinary course of its business”; and made related changes.

JUDICIAL DECISIONS

INDEX

CRIMINAL LAW & PROCEDURE

• Search & Seizure

•• Electronic Eavesdropping

••• Warrantless Eavesdropping

CRIMINAL LAW & PROCEDURE

• Search & Seizure

•• Electronic Eavesdropping

••• Warrantless Eavesdropping. — Trial court correctly refused to suppress a a telephone conversation in which defendant described his involvement in the crime where defendant’s cousin had voluntarily gone to the police and proposed the taped telephone conversation with defendant out of a selfish desire to obtain police assistance to better his own position, and defendant’s claim that the call was induced was without merit. State v. Vince, 739 So. 2d 308, 1999 La. App. LEXIS 2114 (June 25, 1999), writ of certiorari denied by La. 1999-2232, 753 So. 2d 230, 2000 La. LEXIS 264 (La. Jan. 28, 2000).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The monitoring of all conversations in the entire police department’s communication/radio room may be constitutional, but if and only if: the employees expressly consent adequate notice of the monitoring is posted in the room; the monitoring is indiscriminately applied, routinely performed and not surreptitious; the monitoring serves legitimate, governmental interests; and private, non-monitored phone lines are provided to employees and others on which personal phone calls may be made., OPINION No. 89-301, La. Atty. Gen. Op. No. 1989-301; 1989 La. AG LEXIS 512.

In light of the fundamental right to privacy, federal case law and in the absence of a definitive statement of the law by the U.S. Supreme Court or the Louisiana Supreme Court, cellular phones are a protected form of electronic communication., OPINION NUMBER 95-064, La. Atty. Gen. Op. No. 1995-064; 1995 La. AG LEXIS 29.

Any “investigative or law enforcement officer” as defined in La. R.S. 15:1314(A) is authorized to apply for an order for a pen register or a trap and trace device; however, only a commissioned officer of the Louisiana State Police together with a district attorney is authorized to apply for an order for interception of wire or oral communications., OPINION No. 95-050, La. Atty. Gen. Op. No. 1995-050; 1995 La. AG LEXIS 37.

As long as only one judge serves as duty judge, then a vote designating the “duty judge” as the one with the authority to sign electronic surveillance orders does not seem to be a statutory violation., Opinion No. 98-295, La. Atty. Gen. Op. No. 1998-295; 1998 La. AG LEXIS 440.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Surreptitious Recording of Witnesses in Criminal Cases: A Quest for Truth or a Violation of Law and Ethics? 57 Tul. L. Rev. 1 (November, 1982).

§ 1303. Interception and disclosure of wire, electronic, or oral communications.

A. Except as otherwise specifically provided in this Chapter, it shall be unlawful for any person to:

(1) Willfully intercept, endeavor to intercept, or procure any other person to intercept or endeavor to intercept, any wire, electronic or oral communication;

(2) Willfully use, endeavor to use, or procure any other person to use or endeavor to use, any electronic, mechanical, or other device to intercept any oral communication when:

(a) Such device is affixed to, or otherwise transmits a signal through, a wire, cable, or other like connection used in wire or electronic communication; or

(b) Such device transmits communications by radio or interferes with the transmission of such communication;

(3) Willfully disclose, or endeavor to disclose, to any other person the contents of any wire, electronic, or oral communication, knowing or having reason to know that the information was obtained through the interception of a wire, electronic, or oral communication in violation of this Subsection; or

(4) Willfully use, or endeavor to use, the contents of any wire, electronic, or oral communication, knowing or having reason to know that the information was obtained through the interception of a wire, electronic, or oral communication in violation of this Subsection.

B. Any person who violates the provisions of this Section shall be fined not more than ten thousand dollars and imprisoned for not less than two years nor more than ten years at hard labor.

C. (1) It shall not be unlawful under this Chapter for an operator of a switchboard, or any officer, employee, or agent of any communications common carrier, whose facilities are used in the transmission of a wire communication, to intercept, disclose, or use that communication in the normal course of his employment while engaged in any activity which is a necessary incident to the rendition of his service or to the protection of the rights or property of the carrier of such communication; however, such communications common carriers shall not utilize service observing or random monitoring, except for mechanical or service quality control checks.

(2) It shall not be unlawful under this Chapter for an officer, employee, or agent of the Federal Communications Commission, in the normal course of his employment and in discharge of the monitoring responsibilities exercised by the commission in the enforcement of Chapter 5 of Title 47 of the United States Code, to intercept a wire or electronic communication, or oral communication transmitted by radio, or to disclose or use the information thereby obtained.

(3) It shall not be unlawful under this Chapter for a person acting under color of law to intercept a wire, electronic, or oral communication, where such person is a party to the communication or one of the parties to the communication has given prior consent to such interception. Such a person acting under color of law is authorized to possess equipment used under such circumstances.

(4) It shall not be unlawful under this Chapter for a person not acting under color of law to intercept a wire, electronic, or oral communication where such person is a party to the communication or where one of the parties to the communication has given prior consent to such interception, unless such communication is intercepted for the purpose of committing any criminal or tortious act in violation of the constitution or laws of the United States or of the state or for the purpose of committing any other injurious act.

(5) It shall not be unlawful under this Chapter:

(a) For the ultimate receiver of wire or electronic communication, or an investigative or law enforcement officer to use a pen register or trap and trace device as provided in Part III of this Chapter.

(b) For a provider of electronic communication services to record the fact that a wire or electronic communication was initiated or completed in order to protect such provider, or another provider furnishing service toward the completion of the wire or electronic communication, or a user of that service, from fraudulent, unlawful, or abusive use of such service.

(c) To use a device which captures the incoming electronic or other impulses which identify the numbers of an instrument from which a wire communication was transmitted.

(6) A person or entity providing electronic communication services to the public shall not intentionally divulge the contents of any communication while in transmission of that service to any person or entity other than an addressee or intended recipient of such communication or an agent of such addressee or intended recipient except:

(a) As otherwise authorized by federal or state law.

(b) To a person employed or authorized, or whose facilities are used, to forward such communication to its destination.

(c) Any electronic communication inadvertently obtained by the service provider and which appears to pertain to the commission of a crime, if such divulgence is made to a law enforcement agency.

(7) It shall not be unlawful under this Chapter for an officer or investigator of a law enforcement agency to intercept, conduct, use, or disclose electronic, wire, or oral communications obtained during a hostage situation or situation involving a barricaded individual. For the purposes of this Section, “hostage situation” means any situation which involves the unlawful abduction or restraint of one or more individuals with intent to restrict their freedom. For the purposes of this Section, “barricaded individual” means any situation that involves the use of a residence, or other structure, belonging to another to seek refuge from law enforcement after attempting or committing a crime or threatening suicide.

D. (1) Any investigative or law enforcement officer who, by any means authorized by this Chapter, has obtained knowledge of the contents of any wire, oral, or electronic communication, or evidence derived therefrom, may disclose the contents to another investigative or law enforcement officer to the extent that the disclosure is appropriate to the proper performance of the official duties of the officer making or receiving the disclosure.

(2) Any investigative or law enforcement officer who, by any means authorized by this Chapter, has obtained knowledge of the contents of any wire, oral, or electronic communication or evidence derived therefrom may use the contents to the extent the use is appropriate to the proper performance of his official duties.

(3) Any person who has received, by any means authorized by this Chapter, any information concerning a wire, oral, or electronic communication, or evidence derived therefrom intercepted in accordance with the provisions of this Chapter may disclose the contents of that communication or such derivative evidence while giving testimony under oath or affirmation in any proceeding held under the authority of the United States or of any state or political subdivision thereof.

(4) No otherwise privileged wire, oral, or electronic communication intercepted in accordance with, or in violation of, the provisions of this Chapter shall lose its privileged character.

E. Upon receipt of the information or evidence sought by the interception, the interception shall cease. (Acts 1985, No. 859, § 1, eff. July 23, 1985; Acts 1991, No. 795, § 1, eff. July 22, 1991; Acts 2001, No. 403, § 2, eff. June 15, 2001; Acts 2006, No. 292, § 1, eff. Aug. 15, 2006; Acts 2012, No. 727, § 2, eff. Aug. 1, 2012.)

Editor’s Notes. — Acts 2006, No. 45, § 1, provides for retroactive application of certain penalty provisions, or related matters, as applied to defendants who were convicted or who were sentenced prior to June 15, 2001.

2012 Amendments. — The 2012 amendment by Act No. 727 inserted “electronic” wherever it appears in (A)(1), (A)(3), (A)(4), (C)(3), and (C)(4); and inserted “or electronic” in (A)(2)(a) and (C)(2).

2006 Amendments. — Acts 2006, No. 292, § 1, effective August 15, 2006, added (C)(7); inserted present (D); and redesignated former (D) as (E).

2001 Amendments. — Acts 2001, No. 403, § 2, effective June 15, 2001, deleted “without benefit of parole, probation or suspension of sentence” in (B).
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CIVIL PROCEDURE

• Pleading & Practice

•• Defenses, Demurrers & Objections

••• Failures to State Claims. — In an action to recover damages allegedly sustained by the publication and dissemination of the contents of an allegedly illegally intercepted communication between two plaintiffs, the court improperly granted a newspaper’s exception of no cause of action; the pleadings, when accepted as true, supported a cause of action under §§ 15:1303(A)(4) and 15:1307(B) of the Electronic Surveillance Act because it was alleged that after someone illegally recorded a telephone conversation between the two plaintiffs and distributed a transcript of the conversation to reporters, spectators, and the Louisiana Judiciary Commission, the newspaper published various news articles containing excerpts from the intercepted communication. Johnson v. Aymond, 709 So. 2d 1072, 1998 La. App. LEXIS 657 (Apr. 1, 1998), remanded by La. App. 97-1467, 709 So. 2d 1076, 1998 La. App. LEXIS 656 (La.App. 3 Cir. Apr. 1, 1998).

CONSTITUTIONAL LAW

• Equal Protection

•• Scope of Protection. — Former La. Rev. Stat. Ann. § 14:322.1 was unconstitutional because it allowed prosecutors to obtain superior evidence by eavesdropping but denied criminal defendants the right to use the same method to obtain evidence for their defense; the statute therefore violated the constitutional guarantee of equal protection. Kirk v. State, 526 So. 2d 223, 1988 La. LEXIS 1285 (May 26, 1988).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — Where the only evidence of consent to a wire interception offered by the state at a suppression hearing was hearsay testimony given by a police officer, the officer’s testimony was sufficient to show the voluntariness of the consent; defendant did not show how he was prejudiced by the admission of the taped telephone conversation, and the state’s evidence, as a whole, was so overwhelming as to outweigh any prejudice that might have accrued to defendant. State v. Esteen, 846 So. 2d 167, 2003 La. App. LEXIS 1216 (Apr. 29, 2003), writ of certiorari denied by La. 2003-1034, 862 So. 2d 978, 2004 La. LEXIS 50 (La. Jan. 9, 2004).

•• Crimes Against Persons

••• Coercion

•••• General Overview. — Defendant’s convictions for telephone harassment in violation of La. Rev. Stat. Ann. § 14:285A were affirmed where the trial court properly denied defendant’s motion to suppress recorded conversations, and the court found that the victim requested the police to install a tape recorder on her phone line and, accordingly, under La. Rev. Stat. Ann. § 15:1303C(3), the tapes were not illegally obtained. State v. Labom, 602 So. 2d 35, 1992 La. App. LEXIS 1524 (May 20, 1992).

•• Miscellaneous Offenses

••• Illegal Eavesdropping

•••• General Overview. — Where defendant investigator was lawfully present in the hall and overheard and taped the conversation between an assistant district attorney and a witness in a murder case without augmentation by means of an electronic device, there was no violation of the interception prohibition in La. Rev. Stat. Ann. § 15:1303(A)(1); thus, defendants did not violate La. Rev. Stat. Ann. § 15:1303, which prohibited the interception and disclosure of wire, electronic, or oral communications, and the motion to quash the indictment was properly granted. State v. Smith, 848 So. 2d 650, 2003 La. App. LEXIS 1629 (May 21, 2003).

• Search & Seizure

•• Electronic Eavesdropping

••• General Overview. — The trial court properly denied defendant’s motion to suppress taped conversations involving a confidential informant, who was deceased at the time of the trial, where (1) a trooper’s testimony was sufficient to establish that the informant voluntarily consented to cooperating with police and having his conversations recorded; and (2) even if the tapes had not been admissible, the tapes were harmless because of the other significant evidence against defendant. State v. Pierre, 869 So. 2d 206, 2004 La. App. LEXIS 306 (Feb. 23, 2004), writ denied by La. 2004-0959, 883 So. 2d 1006, 2004 La. LEXIS 2747 (La. Oct. 1, 2004).

Tape recording of defendant’s conversation with an undercover officer during a drug sale was legal under La. Rev. Stat. Ann. § 15:1303 of the Louisiana Electronic Surveillance Act, where the conversation was recorded through a transmitting device in the undercover officer’s car by two police officers stationed two blocks away, and where the undercover officer consented to the recording. State v. Dyer, 567 So. 2d 157, 1990 La. App. LEXIS 2034 (Aug. 31, 1990).

••• Warrantless Eavesdropping. — Where defendant telephoned the victim several times after he attempted to rape her, and the victim tape recorded the conversations, the trial court properly admitted the tape into evidence under La. Rev. Stat. Ann. § 15:1303(C)(4) because she was a party to the conversation. State v. West, 553 So. 2d 945, 1989 La. App. LEXIS 2181 (Nov. 16, 1989), writ of certiorari denied by 558 So. 2d 567, 1990 La. LEXIS 578 (La. 1990).

EVIDENCE

• Illegal Eavesdropping

•• General Overview. — In a divorce case, while the trial court erroneously ruled that the mother’s secretly recorded telephone conversations with the father that she made on her own telephone were illegal wiretaps, she was not prejudiced by their exclusion as the trial court implicitly found that neither parent encouraged a close and continuing relationship with the other parent; further, other testimony covered the same facts which would have been shown by the recordings. Brown v. Brown, 877 So. 2d 1228, 2004 La. App. LEXIS 1829 (July 21, 2004).

TORTS

• Intentional Torts

•• Invasion of Privacy

••• Public Disclosure of Private Facts

•••• General Overview. — Where plaintiff investigator sued defendant sheriff and his deputy (deputy), for invasion of privacy, negligence, and violations of the Louisiana Electronic Surveillance Act (Act), La. Rev. Stat. Ann. § 15:1301 et seq., summary judgment for the deputy was affirmed because the investigator failed to provide any evidence that the deputy intercepted or disseminated the conversation in violation of the Act, in that the tape was sent to the deputy and disclosure to other law enforcement officers during a criminal investigation did not equal dissemination to the public. Marinovich v. Illg, 847 So. 2d 659, 2003 La. App. LEXIS 1365 (May 7, 2003), writ of certiorari denied by La. 2003-1588, 855 So. 2d 317, 2003 La. LEXIS 2806 (La. Oct. 3, 2003).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The monitoring of all conversations in the entire police department’s communication/radio room may be constitutional, but if and only if: the employees expressly consent adequate notice of the monitoring is posted in the room; the monitoring is indiscriminately applied, routinely performed and not surreptitious; the monitoring serves legitimate, governmental interests; and private, non-monitored phone lines are provided to employees and others on which personal phone calls may be made. Opinion No. 89-301, La. Atty. Gen. Op. No. 1989-301; 1989 La. AG LEXIS 512.

Consent to telephone monitoring must be freely given by the employee when the monitoring is done only for efficiency by eliminating personal calls, and must be done indiscriminately. Opinion No. 94-451, La. Atty. Gen. Op. No. 1994-451; 1994 La. AG LEXIS 551.

R.S. 15:1303 prohibits an employer from eavesdropping on employee telephone conversations unless one of the exceptions enumerated in R.S. 15:1303(C) applies. Information obtained in violation of these provisions is prohibited from use as evidence in a court of law or legal proceeding. Opinion No. 96-123, La. Atty. Gen. Op. No. 1996-123; 1996 La. AG LEXIS 131.

One-party consent to audio taping of conversations is legal under the applicable Louisiana and federal law, as long as the taping is not done for the purpose of committing any criminal, tortious or other injurious act. Opinion No. 96-183, La. Atty. Gen. Op. No. 1996-183; 1996 La. AG LEXIS 150.

Where there is no consent by either party to a conversation, any recording by a third party is unlawful. Opinion No. 99-121, La. Atty. Gen. Op. No. 1999-121; 1999 La. AG LEXIS 152.

TREATISES AND LAW REVIEWS

Louisiana Treatises. — 1-16 Louisiana Workers’ Compensation § 16:1 > Chapter 16 Exclusiveness of Rights and Remedies > Employer’s Quo in Great Compromise.

General Law Reviews. — Article: Should Parents Be Allowed to Record a Child’s Telephone Conversations When They Believe the Child Is in Danger?: An Examination of the Federal Wiretap Statute and the Doctrine of Vicarious Consent in the Context of a Criminal Prosecution. 28 Seattle Univ. L. R. 955 (2005).

§ 1304. Manufacture, distribution, or possession of wire, electronic, or oral communication intercepting devices prohibited.

A. Except as otherwise specifically provided in this Chapter, it shall be unlawful for any person willfully to manufacture, assemble, possess, or sell any electronic, mechanical, or other device, knowing or having reason to know that the design of such device renders it primarily useful for the purpose of surreptitious interception of wire, electronic, or oral communications.

B. Any person who violates the provisions of this Section shall be fined not more than ten thousand dollars and imprisoned for not less than two years nor more than ten years at hard labor.

C. It shall not be unlawful under this Section for:

(1) A communications common carrier or an officer, agent, or employee of, or a person under contract with, a communications common carrier’s business in the normal course of the communications common carrier’s business, or

(2) An officer, agent, or employee of, or a person under contract with the United States or a commissioned state police officer of the Louisiana Department of Public Safety and Corrections specially authorized by the deputy secretary of public safety services in writing to possess or use pursuant to court authorization, in the normal course of the activities of the Department of Public Safety and Corrections, to manufacture, assemble, possess, or sell any electronic, mechanical, or other device knowing or having reason to know that the design of such device renders it primarily useful for the purpose of surreptitious interception of wire or oral communications. (Acts 1985, No. 859, § 1, eff. July 23, 1985; Acts 2001, No. 403, § 2, eff. June 15, 2001; Acts 2012, No. 727, § 2, eff. Aug. 1, 2012.)

Editor’s Notes. — Acts 2006, No. 45, § 1, provides for retroactive application of certain penalty provisions, or related matters, as applied to defendants who were convicted or who were sentenced prior to June 15, 2001.

2012 Amendments. — The 2012 amendment by Act No. 727 inserted “electronic” in the section heading; and inserted “electronic” following “interception of wire” in (A).

2001 Amendments. — Acts 2001, No. 403, § 2, effective June 15, 2001, deleted “without benefit of parole, probation or suspension of sentence” in (B).

CROSS REFERENCES

Louisiana Law. — Confiscation of wire or oral communication intercepting devices, see La. R.S. 15:1305.

§ 1305. Confiscation of wire or oral communication intercepting devices.

Any electronic, mechanical, or other device used, manufactured, assembled, possessed, sold, or advertised in violation of R.S. 15:1304 may be seized. Upon seizure, it is forfeited to the state and may be disposed of by the state. No device shall be sold at public or private sale. Any competent judge in whose jurisdiction the device was seized or the judge of the trial court may order the device destroyed or may order it transferred without cost to the Department of Public Safety and Corrections. (Acts 1985, No. 859, § 1, eff. July 23, 1985.)

§ 1306. Immunity of witnesses.

Whenever in the judgment of the attorney general or a district attorney, the testimony of any witness, or the production of books, papers, or other evidence by any witness, in any case or proceeding before any grand jury or court of the state involving any violation of this Chapter or any of the offenses enumerated in R.S. 15:1308, or any conspiracy to violate this Chapter or any of the offenses enumerated in R.S. 15:1308, is necessary to the public interest, the attorney general or such district attorney, with the approval of the attorney general, shall make application to the court that the witness shall be instructed to testify or produce evidence subject to the provisions of this Section, and upon order of the court such witness shall not be excused from testifying or from producing books, papers, or other evidence on the ground that the testimony or evidence required of him may tend to incriminate him or subject him to a penalty or forfeiture. No such witness shall be prosecuted or subjected to any penalty or forfeiture for or on account of any transaction, matter, or thing concerning which he is compelled, after having claimed his privilege against self-incrimination, to testify or produce evidence, nor shall testimony so compelled be used as evidence in any criminal proceeding against him in any court, except that no witness shall be exempt under this Section from prosecution for perjury or contempt of court committed while giving testimony or producing evidence under compulsion as provided in this Section. Failure to so testify shall be punishable as contempt of court. (Acts 1985, No. 859, § 1, eff. July 23, 1985.)

§ 1307. Prohibition of use as evidence of intercepted wire or oral communications.

A. Whenever any wire or oral communication has been intercepted, no part of the contents of such communication and no evidence derived therefrom may be received in evidence in any trial, hearing, or other proceeding in or before any court, grand jury, department, officer, agency, regulatory body, legislative committee, or other authority of the state, or a political subdivision thereof, if the disclosure of that information would be in violation of this Chapter.

B. No person may broadcast, publish, disseminate, or otherwise distribute any part of the content of an electronic communication intercepted in violation of the provisions of this Chapter unless such dissemination or distribution is made to an investigator or law enforcement officer conducting an investigation into a violation of the provisions of this Section. (Acts 1985, No. 859, § 1, eff. July 23, 1985; Acts 1995, No. 1193, § 1, eff. June 29, 1995.)
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• Illegal Eavesdropping

•••• General Overview. — Former La. Rev. Stat. Ann. § 14:322.1 was unconstitutional because it allowed prosecutors to obtain superior evidence by eavesdropping but denied criminal defendants the right to use the same method to obtain evidence for their defense; the statute therefore violated the constitutional guarantee of equal protection. Kirk v. State, 526 So. 2d 223, 1988 La. LEXIS 1285 (May 26, 1988).

TORTS

• Intentional Torts

•• Invasion of Privacy

••• Public Disclosure of Private Facts

•••• General Overview. — Because La. Rev. Stat. Ann. § 15:1307 did not require criminal intent or provide for criminal penalties or imprisonment, no criminal elements were necessary to establish a violation of § 15:1307 and plaintiffs alleging a violation of the statute were required only to prove publication in order to prevail at trial and be awarded civil damages under La. Rev. Stat. Ann. § 1312. Keller v. Aymond, 722 So. 2d 1224, 1998 La. App. LEXIS 3721 (Dec. 23, 1998), remanded by La. App. 98-843, 722 So. 2d 1236, 1998 La. App. LEXIS 3719 (La.App. 3 Cir. Dec. 23, 1998), writ denied by La. 99-0199, 742 So. 2d 551, 1999 La. LEXIS 904 (La. Apr. 1, 1999), writ of certiorari denied by 528 U.S. 963, 120 S. Ct. 397, 145 L. Ed. 2d 310, 1999 U.S. LEXIS 7082, 68 U.S.L.W. 3289 (1999).

In an action to recover damages allegedly sustained by the publication and dissemination of the contents of an allegedly illegally intercepted communication between two plaintiffs, the court improperly granted a newspaper’s exception of no cause of action; the pleadings, when accepted as true, supported a cause of action under §§ 15:1303(A)(4) and 15:1307(B) of the Electronic Surveillance Act because it was alleged that after someone illegally recorded a telephone conversation between the two plaintiffs and distributed a transcript of the conversation to reporters, spectators, and the Louisiana Judiciary Commission, the newspaper published various news articles containing excerpts from the intercepted communication. Johnson v. Aymond, 709 So. 2d 1072, 1998 La. App. LEXIS 657 (Apr. 1, 1998), remanded by La. App. 97-1467, 709 So. 2d 1076, 1998 La. App. LEXIS 656 (La.App. 3 Cir. Apr. 1, 1998).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 15:1303 prohibits an employer from eavesdropping on employee telephone conversations unless one of the exceptions enumerated in R.S. 15:1303(C) applies. Information obtained in violation of these provisions is prohibited from use as evidence in a court of law or legal proceeding., OPINION No. 96-123, La. Atty. Gen. Op. No. 1996-123; 1996 La. AG LEXIS 131.

§ 1308. Authorization for interception of wire, electronic, or oral communications.

A. The attorney general, or the deputy or any assistant attorney general acting pursuant to the authorization of the attorney general, with the approval of the district attorney or any assistant district attorney acting pursuant to the written authorization of the district attorney in whose district the interception of wire, electronic, or oral communications shall take place, and the district attorney or authorized assistant district attorney, with the approval of the attorney general or authorized deputy or assistant attorney general may authorize an application to a judge in whose district the interception of wire, electronic, or oral communications shall take place, and such judge may grant in conformity with R.S. 15:1310 an order authorizing or approving the interception of wire, electronic, or oral communications by an investigative or law enforcement officer having responsibility for the investigation of the offense as to which the application is made, when such interception may provide or has provided evidence of:

(1) Any violation of the Uniform Controlled Dangerous Substance Act by:

(a) Producing, manufacturing, distributing, or dispensing a controlled dangerous substance; or

(b) Possessing with intent to produce, manufacture, distribute, or dispense a controlled dangerous substance; or

(c) Creating, distributing, or possessing a counterfeit controlled dangerous substance; or

(d) Conspiring to commit any of the above enumerated offenses.

(2) The commission, attempted commission, or conspiracy to commit a crime involving any of the following offenses:

(a) First or second degree murder.

(b) Aggravated kidnapping.

(c) Aggravated arson.

(d) Manufacture and possession of delayed action incendiary device or manufacture and possession of a bomb.

(e) Armed robbery.

(f) Jury tampering.

(g) Solicitation for murder.

(h) Arson with intent to defraud.

(i) Extortion.

(j) Felony violations of the Uniform Controlled Dangerous Substances Law.

(k) Intimidating, impeding, injuring witnesses or injuring officers.

(l) Any felony offense where the offense was or is to be committed against a law enforcement officer as a result of his official capacity or actions.

(m) Money laundering as defined in R.S. 14:230.

(n) Transactions involving proceeds from drug offenses as defined in R.S. 40:1049.

(o) Terrorism.

(p) Aiding others in terrorism.

(q) Human trafficking when prosecuted under R.S. 14:46.2(B)(3).

(r) Trafficking of children for sexual purposes as defined by R.S. 14:46.3.

B. Failure of the district attorney to obtain approval for the interception of wire, electronic, or oral communications as set forth in this Section shall constitute cause for the attorney general to institute, prosecute, or intervene in a criminal action or proceeding as authorized by law. (Acts 1985, No. 859, § 1, eff. July 23, 1985; Acts 1991, No. 121, § 1; Acts 1995, No. 1130, § 1, eff. June 29, 1995; Acts 2002, 1st Ex. Sess., No. 128, § 3, eff. June 16, 2002; Acts 2012, No. 446, § 2, eff. Aug. 1, 2012; Acts 2012, No. 727, § 2, eff. Aug. 1, 2012.)

LSLI 2012 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute merged the amendments to R.S. 15:1308, as amended by Acts 2012, No. 446, § 1 and No. 727, § 1, to include all the changes made by both Acts. In addition, the LSLI added “, electronic,” after “wire” in the section name of 15:1308.

2012 Amendments. — The 2012 amendment by Act No. 446 added (A)(2)(q) and (A)(2)(r).

The 2012 amendment by Act No. 727 inserted “electronic” wherever it appears in the section heading, in the introductory language of (A), and in (B).

2002 Amendments. — Acts 2002, 1st Ex. Sess., No. 128, § 3, effective June 16, 2002, rewrote (A), which read: “The attorney general, with the approval of the district attorney in whose district the interception of wire or oral communications shall take place, and the district attorney, with the approval of the attorney general, may authorize an application to a judge in whose district the interception of wire or oral communications shall take place, and such judge may grant in conformity with R.S. 15:1310 an order authorizing or approving the interception of wire or oral communications by an investigative or law enforcement officer having responsibility for the investigation of the offense as to which the application is made, when such interception may provide or has provided evidence of,” and added (A)(2)(o) and (A)(2)(p).

CROSS REFERENCES

Louisiana Law. — Immunity of witnesses, see La. R.S. 15:1306.

Procedure for interception of wire or oral communications, see La. R.S. 15:1310.
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CRIMINAL LAW & PROCEDURE

• Search & Seizure

•• Electronic Eavesdropping

••• General Overview. — Pursuant to Title III (as interpreted by the federal courts) and the Louisiana Electronic Surveillance Act, La. Rev. Stat. Ann. § 15:1301 et seq., an appellate court found no restriction on wiretapping or monitoring by contracted civilian employees that would have prohibited their performance or employment; La. Rev. Stat. Ann. § 15:1308(A) addresses the process of securing authorization for a wiretap application and it did not say anything regarding the acceptability of the subcontracted monitors; considering that subcontracted monitoring was not expressly prohibited, an appellate court found that it was legally valid. State v. Sterling, 825 So. 2d 1279, 2002 La. App. LEXIS 2763 (Sept. 11, 2002).

••• Warrants. — Wiretaps on defendants’ telephones were upheld and defendants’ motion to suppress evidence seized as a result thereof was denied where a deputy attorney general approved the application for the warrant, and a private contractor monitored and transcribed the evidence. United States v. Davis, 2003 U.S. Dist. LEXIS 2663 (Feb. 25, 2003).

§ 1309. Authorization for disclosure and use of intercepted wire, electronic, or oral communications.

A. Any investigative or law enforcement officer who, by any means authorized by this Chapter, has obtained knowledge of the contents of any wire, electronic, or oral communication, or evidence derived therefrom, may disclose such contents to another investigative or law enforcement officer to the extent that such disclosure is appropriate to the proper performance of the official duties of the officer making or receiving the disclosure, and provided that such disclosure of the contents of any wire, electronic, or oral communication, or evidence derived therefrom, relates directly to the offense for which the order was granted.

B. Any investigative or law enforcement officer who, by any means authorized by this Chapter, has obtained knowledge of the contents of any wire, electronic, or oral communication or evidence derived therefrom may use such contents to the extent such use is appropriate to the proper performance of his official duties.

C. Any person who has received, by any means authorized by this Chapter, any information concerning a wire, electronic, or oral communication, or evidence derived therefrom, intercepted in accordance with the provisions of this Chapter may disclose the contents of that communication or such derivative evidence while giving testimony under oath or affirmation in any criminal proceeding in any court of the United States or of the state or in any federal or state grand jury proceeding.

D. No otherwise privileged wire, electronic, or oral communication intercepted in accordance with, or in violation of, the provisions of this Chapter shall lose its privileged character.

E. When an investigative or law enforcement officer, while engaged in intercepting wire, electronic, or oral communications, obtains knowledge of communications relating to offenses other than those specified in the order of authorization or approval, the contents thereof, and evidence derived therefrom, may be disclosed or used as provided in Subsections A, B and C of this Section. (Acts 1985, No. 859, § 1, eff. July 23, 1985; Acts 2012, No. 727, § 2, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 727 inserted “electronic” wherever it appears in the section heading and in the section.

CROSS REFERENCES

Louisiana Law. — Procedure for interception of wire or oral communications, see La. R.S. 15:1310.
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TORTS

• Intentional Torts

•• Defamation

••• Defenses

•••• Privileges

••••• Statutory Privileges. — Where plaintiff investigator sued defendant sheriff and his deputy (deputy), for invasion of privacy, negligence, and violations of the Louisiana Electronic Surveillance Act (Act), La. Rev. Stat. Ann. § 15:1301 et seq., summary judgment for the deputy was affirmed because the investigator was not entitled to civil damages under La. Rev. Stat. Ann. § 15:1312 in that the deputy was acting within the course and scope of his duties as a law enforcement officer when he disclosed the tape and he was entitled to the protection afforded to law enforcement officers under La. Rev. Stat. Ann. § 15:1309. Marinovich v. Illg, 847 So. 2d 659, 2003 La. App. LEXIS 1365 (May 7, 2003), writ of certiorari denied by La. 2003-1588, 855 So. 2d 317, 2003 La. LEXIS 2806 (La. Oct. 3, 2003).


§ 1310. Procedure for interception of wire, electronic, or oral communications.

A. Each application for an order authorizing or approving the interception of a wire, electronic, or oral communication shall be made in writing upon oath or affirmation to a judge in whose district such interception of wire, electronic, or oral communication shall take place and shall state the applicant’s authority to make such application. Each application shall include the following information:

(1) The identity of the investigative or law enforcement officer making the application and the person authorizing the application.

(2) A full and complete statement of the facts and circumstances relied upon by the applicant to justify his belief that an order should be issued, including:

(a) Details as to the particular offense that has been, is being, or is about to be committed,

(b) A particular description of the nature and location of the facilities from which or the place where the communication is to be intercepted,

(c) A particular description of the type of communications sought to be intercepted, and

(d) The identity of the person, if known, committing the offense and whose communications are to be intercepted.

(3) A full and complete statement as to whether or not other investigative procedures have been tried and failed or why they reasonably appear to be unlikely to succeed if tried or to be too dangerous, or that such circumstances exist that without immediate action a human life may be endangered.

(4) A statement of the period of time for which the interception is required to be maintained, which shall not exceed thirty days.

(5) When the application is for the extension of an order, a statement setting forth the results thus far obtained from the interception, or a reasonable explanation of the failure to obtain such results.

(6) A full and complete statement of the facts concerning previous applications for the past five years, known to the individuals authorizing and making the application, made to any judge for authorization to intercept, or for approval of interception of, wire, electronic, or oral communications involving any of the same persons, facilities, or places specified in the application, and the action taken by the judge on each such application.

B. (1) If statements of an identified or unidentified informant are relied upon in the application as a basis for establishing that there are reasonable grounds to believe that an offense has been, is being, or is about to be committed, the application shall set forth the factual basis for the affiant’s belief that the informant is credible and that the information has been obtained in a reliable manner. The informant shall be presented to the judge and be sworn to afford the judge opportunity to inquire if the statements made in the application are true. The application shall so state that the informant was presented to the judge and sworn for such purpose. This provision shall not affect the privileged character of the identity of an informant. Nothing herein shall be construed to require the identification of a confidential informant.

(2) The judge may require the applicant to furnish additional testimony or documentary evidence.

C. Upon such application the judge may enter an ex parte order, as requested or as modified, authorizing or approving interception of wire, electronic, or oral communications within the territorial jurisdiction of the district in which the judge is sitting, if the judge determines on the basis of the facts submitted by the applicant that:

(1) There is probable cause for belief that an individual is committing, has committed, or is about to commit a particular offense enumerated in R.S. 15:1308.

(2) There is probable cause for belief that particular communications concerning that offense will be obtained through such interception.

(3) There is probable cause for belief that the facilities from which, or the place where, the wire or oral communications are to be intercepted are being used, or are about to be used, in connection with the commission of such offense or are leased to, listed in the name of, or commonly used by such person.

(4) There is reason to believe that investigative procedures have been tried and failed or they reasonably appear to be unlikely to succeed if tried or to be dangerous, or that such circumstances exist that without immediate action a human life may be endangered.

(5) The interception of wire, electronic, or oral communications, as planned, is not reasonably expected to intercept privileged communications.

D. (1) Each order authorizing or approving the interception of any wire, electronic, or oral communication shall specify:

(a) The identity of the person, if known, whose communications are to be intercepted.

(b) The nature and location of the communications facilities as to which, or the place where, authority to intercept is granted.

(c) A particular description of the type of communication sought to be intercepted and a statement of the particular offense to which it relates.

(d) The identity of the agency authorized to intercept the communications, the person applying for the application, and the person authorizing the application.

(e) The period of time during which such interception is authorized.

(2) An order issued under this Section shall direct, upon request of the applicant, the furnishing of information, facilities, and technical assistance necessary to accomplish the installation of the pen register or trap and trace device under R.S. 15:1312.1.

E. No order entered under this Section may authorize or approve the interception of any wire, electronic, or oral communication for any period longer than is necessary to achieve the objective of the investigation, and in no event longer than thirty days. Extensions of an order may be granted, but only upon application for an extension made in accordance with Subsection A of this Section and the court’s making the findings required by Subsection C of this Section. The period of extension shall be no longer than the authorizing judge deems necessary to achieve the purposes for which it was granted and in no event for longer than thirty successive days or until the described type of communication has been obtained. Every order and extension thereof shall contain a provision that the authorization to intercept shall be executed as soon as practicable, shall be conducted in such a way as to minimize the interception of communications not otherwise subject to interception under this Chapter, and must terminate upon completion of the investigation or expiration of the order.

F. (1) The contents of any wire, electronic, or oral communication intercepted by any means authorized by this Chapter shall be recorded on tape or wire or other comparable device. The recording of the contents of any wire, electronic, or oral communication under this Subsection shall be done in such way as will protect the recording from editing or other alterations. Immediately upon the expiration of the period of the order, or extensions thereof, such recordings shall be made available to the judge issuing such order and sealed under his directions. Custody of the recording shall be wherever the judge orders. They shall not be destroyed except upon an order of the issuing or denying judge and in any event shall be kept for ten years. Duplicate recordings may be made for use or disclosure pursuant to the provisions of R.S. 15:1309(A) and (B) for investigations. The presence of the seal provided for by this Subsection, or a satisfactory explanation for the absence thereof, shall be a prerequisite for the use or disclosure of the contents of any wire, electronic, or oral communication or evidence derived therefrom under R.S. 15:1309(C).

(2) Applications made and orders granted under this Chapter shall be sealed by the judge. Custody of the applications and orders shall be wherever the judge directs. Such applications and orders shall be disclosed only upon a showing of good cause before a judge in whose district the interception of wire, electronic, or oral communication took place and shall not be destroyed, except on order of the issuing or denying judge, and in any event shall be kept for ten years.

(3) Any violation of the provisions of this Subsection may be punished as contempt of the issuing or denying judge.

(4) Within a reasonable time, but not later than ninety days after the filing of an application for an order of approval, the issuing judge shall cause to be served, on the persons named in the order of the application, and such other parties to intercepted communications as the judge may determine in his discretion to be in the interest of justice, an inventory which shall include notice of:

(a) The fact of the entry of the order or the application;

(b) The date of the entry and the period of authorized, approved, or disapproved interception, or the denial of the application; and

(c) The fact that during the period wire, electronic, or oral communications were or were not intercepted. The judge, upon the filing of a motion, may in his discretion make available to such person or his counsel for inspection such portions of the intercepted communications, applications, and orders as the judge determines to be in the interest of justice. On an ex parte showing of good cause to a judge in whose district the interception of wire, electronic, or oral communications took place, the serving of the inventory required by this Subsection may be postponed until such time as may be appropriate in the circumstances.

(5) Whenever an order authorizing the interceptions is entered pursuant to this Chapter, the order shall require reports to be made to the judge who issued the order showing what progress has been made toward achievement of the authorized objective and the need for continued interception. Such reports shall be made at such intervals as the judge may require.

G. The contents of any intercepted wire, electronic, or oral communication or evidence derived therefrom shall not be received in evidence or otherwise disclosed in any trial, hearing, or other proceeding in any court unless each party, not less than thirty days before the trial, hearing, or proceeding, has been furnished with a copy of the court order, and accompanying application, under which the interception was authorized or approved. This thirty-day period may be waived by the judge if he finds that it was not possible to furnish the party with the above information thirty days before the trial, hearing, or proceeding and that the party will not be prejudiced by the delay in receiving such information.

H. (1) Any aggrieved person in any trial, hearing, or proceeding in or before any court, department, officer, agency, regulatory body, or other authority of the state, or a political subdivision thereof, may move to suppress the contents of any intercepted wire, electronic, or oral communication, or evidence derived therefrom, on the grounds that:

(a) The communication was unlawfully intercepted;

(b) The order of authorization or approval under which it was intercepted is insufficient on its face; or

(c) The interception was not made in conformity with the order of authorization or approval.

(2) Such motion shall be made before the trial, hearing, or proceeding, unless there was not opportunity to make such motion or the person was not aware of the grounds of the motion. If the motion is granted, the contents of the intercepted wire, electronic, or oral communication, or evidence derived therefrom, shall be treated as having been obtained in violation of this Chapter. The judge, upon the filing of such motion by the aggrieved person, may in his discretion make available to the aggrieved person or his counsel for inspection such portion of the intercepted communication or evidence derived therefrom as the judge determines to be in the interests of justice.

(3) In addition to any other right to appeal, the state shall have the right to appeal from an order granting a motion to suppress made under this Subsection, or the denial of any application for an order of approval, if the attorney general or district attorney shall certify to the judge or other official granting such motion or denying such application that the appeal is not taken for purposes of delay. Such appeal shall be taken within thirty days after the date the order was entered and shall be diligently prosecuted. (Acts 1985, No. 859, § 1, eff. July 23, 1985; Acts 2007, No. 132, § 1, eff. Aug. 15, 2007; Acts 2012, No. 727, § 2, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 727 inserted “electronic” wherever it appears in the section heading and in the section.

2007 Amendments. — Acts 2007, No. 132, § 1, effective August 15, 2007, redesignated former (D)(1)-(5) as (D)(1)(a)-(e); and added present (D)(2).

CROSS REFERENCES

Louisiana Law. — Authorization for interception of wire or oral communications, see La. R.S. 15:1308.

Reports concerning intercepted wire or oral communications, see La. R.S. 15:1311.

Assistance in installation and use of a wire, oral, or electronic intercepting device, see La. R.S. 15:1312.1.
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CRIMINAL LAW & PROCEDURE

• Search & Seizure

•• Electronic Eavesdropping

••• Pen Registers & Trap-&-Trace Devices. — Defendant’s convictions of one count of racketeering, in violation and possession of cocaine were properly affirmed and his motions to suppress the wiretap evidence was properly denied because the wiretaps were timely sealed two weeks before the wiretap order expired, as required under the Louisiana Electronic Surveillance Act, La. Rev. Stat. Ann. § 15:1310. State v. Richardson, 795 So. 2d 477, 2001 La. App. LEXIS 1937 (Aug. 28, 2001), writ denied by La. 2001-2670, 823 So. 2d 939, 2002 La. LEXIS 2504 (La. Aug. 30, 2002).

••• Sealing Requirements. — Where a wiretap was discontinued on June 8, 1998, and the evidence was sealed on June 15, 1998, about two weeks before the wiretap order expired on June 28, 1998, the recordings were timely sealed under the specific language of La. Rev. Stat. Ann. § 15:1310F(1), as the wiretap order did not expire until June 28, 1998. State v. Decay, 798 So. 2d 1057, 2001 La. App. LEXIS 1956 (Sept. 13, 2001), writ denied by La. 2001-2724, 823 So. 2d 939, 2002 La. LEXIS 2509 (La. Aug. 30, 2002).

La. Rev. Stat. Ann. § 15:1310F(2) does not require the judge who ordered the seal to view each tape before the box is sealed, nor does it require that the box be unsealed before presentment to the judge. State v. Decay, 798 So. 2d 1057, 2001 La. App. LEXIS 1956 (Sept. 13, 2001), writ denied by La. 2001-2724, 823 So. 2d 939, 2002 La. LEXIS 2509 (La. Aug. 30, 2002).

••• Warrants. — Wiretaps on defendants’ telephones were upheld and defendants’ motion to suppress evidence seized as a result thereof was denied where a deputy attorney general approved the application for the warrant, and a private contractor monitored and transcribed the evidence. United States v. Davis, 2003 U.S. Dist. LEXIS 2663 (Feb. 25, 2003).

Wiretap applications were properly authorized and each was sufficient on its face under § 15:1310(H)(1)(b) even though the attorney general did not sign or authorize the applications because the attorney general had authorized the assistant attorney general to approve and sign them. State v. Sterling, 825 So. 2d 1279, 2002 La. App. LEXIS 2763 (Sept. 11, 2002).

•• Search Warrants

••• Confidential Informants

•••• General Overview. — On defendant’s motion to suppress evidence, a judgment of the court of appeal that reversed a trial court order that granted the motion to suppress was affirmed where the court rejected defendant’s contention that the police violated La. Rev. Stat. Ann. § 15:1310(B)(1) when they failed to present an anonymous informant to the issuing judge at the time they applied for the wiretap order; the court concluded that the informant’s information, although not tested as contemplated by § 15:1310(B)(1), simply was not essential to the establishment of probable cause necessary to issuance of the wiretap order. State v. Neisler, 666 So. 2d 1064, 1996 La. LEXIS 171 (Jan. 18, 1996).

La. Rev. Stat. Ann. § 15:1310(B)(1) requires the production of a confidential informant to the issuing judge if an application for the issuance of a warrant would be defective in the absence of the information furnished by the confidential informant. State v. Neisler, 635 So. 2d 433, 1994 La. App. LEXIS 735 (Mar. 29, 1994), affirmed in part and reversed in part by, remanded by La. 94-1384, 655 So. 2d 252, 1995 La. LEXIS 664 (La. Mar. 16, 1995), affirmed by La. 94-1384, 666 So. 2d 1064, 1996 La. LEXIS 171 (La. Jan. 16, 1996).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Any “investigative or law enforcement officer” as defined in La. R.S. 15:1314(A) is authorized to apply for an order for a pen register or a trap and trace device; however, only a commissioned officer of the Louisiana State Police together with a district attorney is authorized to apply for an order for interception of wire or oral communications., OPINION No. 95-050, La. Atty. Gen. Op. No. 1995-050; 1995 La. AG LEXIS 37.

As long as only one judge serves as duty judge, then a vote designating the “duty judge” as the one with the authority to sign electronic surveillance orders does not seem to be a statutory violation., Opinion No. 98-295, La. Atty. Gen. Op. No. 1998-295; 1998 La. AG LEXIS 440.

§ 1311. Reports concerning intercepted wire, electronic, or oral communications.

A. Within twenty days after the expiration of an order, or such extension thereof, entered under R.S. 15:1310 or the denial of an order approving an interception, the issuing or denying judge shall report to the judicial administrator of the supreme court:

(1) The fact that an order or extension was applied for.

(2) The kind of order or extension applied for.

(3) The fact that the order or extension was granted as applied for, was modified, or was denied.

(4) The period of interceptions authorized by the order, and the number and duration of any extensions of the order.

(5) The offense specified in the order or application, or extension of an order.

(6) The identity of the applying investigative or law enforcement officer and agency making the application and the person authorizing the application.

(7) The nature of the facilities from which or the place where communications were to be intercepted.

B. In January of each year the district attorneys shall report to the attorney general and in March of each year the attorney general shall report to the judicial administrator of the supreme court the following information:

(1) The information required by Paragraphs (1) through (7) of Subsection A of this Section with respect to each application of an order or extension made during the preceding calendar year.

(2) A general description of the interceptions made under such order or extension, including:

(a) The approximate nature and frequency of incriminating communications intercepted,

(b) The approximate nature and frequency of other communications intercepted,

(c) The approximate number of persons whose communications were intercepted, and

(d) The approximate nature, amount, and cost of the manpower and other resources used in the interceptions.

(3) The number of arrests resulting from interceptions made under such order or extension, and the offenses for which arrests were made.

(4) The number of trials resulting from such interceptions.

(5) The number of motions to suppress made with respect to such interceptions, and the number granted or denied.

(6) The number of convictions resulting from such interceptions and the offenses for which the convictions were obtained and a general assessment of the importance of the interceptions.

(7) The information required by Paragraphs (2) through (6) of this Subsection with respect to orders or extensions obtained in the preceding calendar year.

C. In April of each year the judicial administrator of the supreme court shall transmit to the legislature a full and complete report concerning the number of applications for orders authorizing or approving the interception of wire, electronic, or oral communications and the number of orders and extensions granted or denied during the preceding calendar year. Such report shall include a summary and analysis of the data required to be filed with the judicial administrator. The judicial administrator may issue binding regulations dealing with the content and form of the reports required to be filed by Subsections A and B of this Section. (Acts 1985, No. 859, § 1, eff. July 23, 1985; Acts 2012, No. 727, § 2, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 727 inserted “electronic” in the section heading and in the first sentence of (C).

§ 1312. Recovery of civil damages authorized.

A. Any person whose wire, electronic, or oral communication is intercepted, disclosed, or used in violation of this Chapter shall have a civil cause of action against any person who intercepts, discloses, or uses, or procures any other person to intercept, disclose, or use such communications, and be entitled to recover from any such person:

(1) Actual damages, but not less than liquidated damages computed at the rate of one hundred dollars a day for each day of violation or one thousand dollars, whichever is greater.

(2) A reasonable attorney’s fee and other litigation costs reasonably incurred.

(3) Punitive damages.

B. A good faith reliance on a court order shall constitute a complete defense to any civil or criminal action brought under this Chapter. (Acts 1985, No. 859, § 1, eff. July 23, 1985; Acts 2012, No. 727, § 2, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 727 inserted “electronic” in the introductory language of (A).
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CIVIL PROCEDURE

• Remedies

•• Damages

••• General Overview. — Because La. Rev. Stat. Ann. § 15:1307 did not require criminal intent or provide for criminal penalties or imprisonment, no criminal elements were necessary to establish a violation of § 15:1307 and plaintiffs alleging a violation of the statute were required only to prove publication in order to prevail at trial and be awarded civil damages under La. Rev. Stat. Ann. § 1312. Keller v. Aymond, 722 So. 2d 1224, 1998 La. App. LEXIS 3721 (Dec. 23, 1998), remanded by La. App. 98-843, 722 So. 2d 1236, 1998 La. App. LEXIS 3719 (La.App. 3 Cir. Dec. 23, 1998), writ denied by La. 99-0199, 742 So. 2d 551, 1999 La. LEXIS 904 (La. Apr. 1, 1999), writ of certiorari denied by 528 U.S. 963, 120 S. Ct. 397, 145 L. Ed. 2d 310, 1999 U.S. LEXIS 7082, 68 U.S.L.W. 3289 (1999).

LABOR & EMPLOYMENT LAW

• Employee Privacy

•• Invasion of Privacy. — Manager’s surveillance of employee lunch room conversations with a baby monitor and eavesdropping on personal phone calls raised factual issues about the employer’s vicarious liability under La. Civ. Code Ann. art. 2320 for violations of the Louisiana Electronic Surveillance Act, La. Rev. Stat. Ann. § 15:1301 et seq., which could not be resolved by summary judgment Benoit v. Roche, 657 So. 2d 574, 1995 La. App. LEXIS 1795 (June 14, 1995).

TORTS

• Intentional Torts

•• Invasion of Privacy

••• Intrusion

•••• General Overview. — Where plaintiff investigator sued defendant sheriff and his deputy (deputy), for invasion of privacy, negligence, and violations of the Louisiana Electronic Surveillance Act (Act), La. Rev. Stat. Ann. § 15:1301 et seq., summary judgment for the deputy was affirmed because the investigator was not entitled to civil damages under La. Rev. Stat. Ann. § 15:1312 in that the deputy was acting within the course and scope of his duties as a law enforcement officer when he disclosed the tape and he was entitled to the protection afforded to law enforcement officers under La. Rev. Stat. Ann. § 15:1309. Marinovich v. Illg, 847 So. 2d 659, 2003 La. App. LEXIS 1365 (May 7, 2003), writ of certiorari denied by La. 2003-1588, 855 So. 2d 317, 2003 La. LEXIS 2806 (La. Oct. 3, 2003).

§ 1312.1. Assistance in installation and use of a wire, oral, or electronic intercepting device.

A. Upon the request of an officer of a law enforcement agency authorized to receive the results of a wire, oral, or electronic intercepting device under this Part, a provider of a wire or electronic communication service, landlord, custodian, or other person shall, if technically possible, install such device forthwith on the appropriate line and shall furnish such investigative or law enforcement officer all additional information, facilities, and technical assistance including installation and operation of the device unobtrusively and with a minimum of interference with the services that the person so ordered by the court accords the party with respect to whom the installation and use is to take place, if such installation and assistance is directed by a court order as provided in R.S. 15:1310(D)(2). Unless otherwise ordered by the court, the results of the wire, oral, or electronic intercepting device shall be furnished to the investigative or law enforcement officer designated in the court order, at reasonable intervals during the regular business hours for the duration of the order.

B. A provider of a wire or electronic communication service, landlord, custodian, or other person who furnishes facilities or technical assistance pursuant to this Section shall be compensated for such reasonable expenses incurred in providing such facilities and assistance.

C. No cause of action shall lie in any Louisiana court against any provider of a wire or electronic communication service, its officers, employees, agents, or other specified persons for providing information, facilities, or assistance in accordance with the terms of a court order under this Part. (Acts 2007, No. 132, § 1, eff. Aug. 15, 2007.)

CROSS REFERENCES

Louisiana Law. — Procedure for interception of wire or oral communications, see La. R.S. 15:1310.

PART 3. PEN REGISTERS AND TRAP AND TRACE DEVICES.

§ 1313. Pen registers and trap and trace devices, use prohibited.

A. Except as provided in this Section, no person may install or use a pen register or a trap and trace device without first obtaining a court order under R.S. 15:1315 of this Part.

B. The prohibition of this Section does not apply with respect to the use of a pen register or a trap and trace device by a provider of a wire or electronic communication service:

(1) Relating to the operation, maintenance, and testing of a wire or electronic communication service or to the protection of the rights or property of such provider, or to the protection of users of that service from abuse of service or unlawful use of service.

(2) To record the fact that a wire or electronic communication was initiated or completed in order to protect such provider, another provider furnishing service toward the completion of the wire communication, or a user of that service, from fraudulent, unlawful, or abusive use of service, or with the consent of the user of that service.

C. Whoever intentionally violates Subsection A of this Section shall be fined not more than five thousand dollars, or imprisoned not more than one year, or both. (Acts 1991, No. 795, § 2, eff. July 22, 1991.)

CROSS REFERENCES

Louisiana Law. — Application for an order for a pen register or a trap and trace device, see La. R.S. 15:1314.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Any “investigative or law enforcement officer” as defined in La. R.S. 15:1314(A) is authorized to apply for an order for a pen register or a trap and trace device; however, only a commissioned officer of the Louisiana State Police together with a district attorney is authorized to apply for an order for interception of wire or oral communications., OPINION No. 95-050, La. Atty. Gen. Op. No. 1995-050; 1995 La. AG LEXIS 37.

§ 1314. Application for an order for a pen register or a trap and trace device.

A. An investigative or law enforcement officer may make application for an order or an extension of an order under R.S. 15:1315 to a court of competent jurisdiction authorizing or approving the installation and use of a pen register or a trap and trace device under this Part, in writing under oath or equivalent affirmation, to a court of competent jurisdiction of this state. For the purposes of R.S. 15:1313 through 1316 only, “investigative or law enforcement officer” means:

(1) Any commissioned officer of the office of state police.

(2) Any full-time commissioned city police officer of a municipality of this state.

(3) Any sheriff or a deputy sheriff of a parish of this state which has been specifically designated by the sheriff of that parish as responsible for preparation of applications for installation and use of pen register or trap and trace devices.

B. An application made pursuant to this Section shall include:

(1) The identity of the investigative or law enforcement officer making the application and the identity of the law enforcement agency conducting the investigation.

(2) A certification by the applicant attesting that the information sought is relevant to an ongoing felony criminal investigation being conducted by that agency, and includes in that certification a recital of facts or information constituting the reasonable suspicion upon which the application is based.

(3) A certification by the appropriate agency head that he has reviewed the application and approves the use of the pen register or trap and trace device for that investigation. (Acts 1991, No. 795, § 2, eff. July 22, 1991.)

CROSS REFERENCES

Louisiana Law. — Issuance of an order for a pen register or a trap and trace device, see La. R.S. 15:1315.
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EVIDENCE

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor. — There is no statutory or constitutional basis to require exclusion of evidence gathered from a pen register that is authorized without compliance with La. Rev. Stat. Ann. § 15:1314. State v. Cain, 670 So. 2d 515, 1996 La. App. LEXIS 316 (Feb. 27, 1996), writ denied by La. 96-0771, 672 So. 2d 687, 1996 La. LEXIS 1151 (La. May 3, 1996).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Any “investigative or law enforcement officer” as defined in La. R.S. 15:1314(A) is authorized to apply for an order for a pen register or a trap and trace device; however, only a commissioned officer of the Louisiana State Police together with a district attorney is authorized to apply for an order for interception of wire or oral communications., OPINION No. 95-050, La. Atty. Gen. Op. No. 1995-050; 1995 La. AG LEXIS 37.

As long as only one judge serves as duty judge, then a vote designating the “duty judge” as the one with the authority to sign electronic surveillance orders does not seem to be a statutory violation., Opinion No. 98-295, La. Atty. Gen. Op. No. 1998-295; 1998 La. AG LEXIS 440.

§ 1315. Issuance of an order for a pen register or a trap and trace device.

A. Upon an application made under R.S. 15:1314, the court may enter an ex parte order authorizing the installation and use of a pen register or a trap and trace device within the jurisdiction of the court if the court finds that the investigative or law enforcement officer has certified to the court that the information likely to be obtained by such installation and use is relevant to an ongoing felony criminal investigation, and that the certification does include reasonable suspicion as required by R.S. 15:1314.

B. (1) An order issued under this Section shall specify:

(a) The identity, if known, of the person to whom is leased or in whose name is listed the telephone line to which the pen register or trap and trace device is to be attached.

(b) The identity, if known, of the person who is the subject of the criminal investigation.

(c) The number and, if known, physical location of the telephone line to which the pen register or trap and trace device is to be attached and, in the case of trap and trace, the geographic limits of the trap and trace order.

(d) A statement of the offense to which the information likely to be obtained by the pen register or trap and trace device relates.

(2) An order issued under this Section shall direct, upon request of the applicant, the furnishing of information, facilities, and technical assistance necessary to accomplish the installation of the pen register or trap and trace device under R.S. 15:1316.

C. (1) An order issued under this Section shall authorize the installation and use of a pen register or a trap and trace device for a period not to exceed sixty days.

(2) Extensions of such an order may be granted, but only upon an application for an order under R.S. 15:1314 and upon the judicial finding required by Subsection A of this Section. The period of extension shall be for a period not to exceed sixty days.

D. An order authorizing or approving the installation and use of a pen register or a trap and trace device shall direct that:

(1) The order be sealed until otherwise ordered by the court, or until one hundred eighty days after the installation’s authorized operation concludes, whichever is earlier.

(2) The person owning or leasing the line to which the pen register or trap and trace device is attached, or who has been ordered by the court to provide assistance to the applicant, not disclose the existence of the pen register or trap and trace device or the existence of the investigation to the listed subscriber, or to any other person, unless or until otherwise ordered by the court.

E. The head of each law enforcement agency possessing or making application for the installation and use of a pen register or trap and trace device shall establish and implement procedures which shall provide for and ensure the following:

(1) Preparation and maintenance of such logs and records which record, after unsealing of the applications and orders, the approval of applications for installation and use of pen register or trap and trace devices and the duration thereof.

(2) That only the law enforcement agency chief officer or specifically authorized representative of the agency chief shall have the authority to authorize the installation and use of pen register or trap and trace devices and only pursuant to court order.

(3) That no pen register or trap and trace device in the possession of the law enforcement agency shall be subject to unauthorized installation or use.

(4) That a designated sworn and commissioned officer of that law enforcement agency executes and transmits no later than March first of each calendar year to the deputy secretary of public safety services of the Department of Public Safety and Corrections, a sworn affidavit stating that, to the best of the affiant’s knowledge, information and belief, all installations and uses of the pen register or trap and trace devices in the custody of that law enforcement agency have been in accordance with the provisions of this Part and further that no pen register or trap and trace device in the custody of that agency has been the subject of an unauthorized or illegal installation or use. (Acts 1991, No. 795, § 2, eff. July 22, 1991; Acts 2007, No. 132, § 1, eff. Aug. 15, 2007.)

2007 Amendments. — Acts 2007, No. 132, § 1, effective August 15, 2007, substituted “sixty days” for “ten days” in (C)(1) and (2).

CROSS REFERENCES

Louisiana Law. — Pen registers and trap and trace devices, use prohibited, see La. R.S. 15:1313.

Application for an order for a pen register or a trap and trace device, see La. R.S. 15:1314.

Assistance in installation and use of a pen register or a trap and trace device, see La. R.S. 15:1316.

§ 1316. Assistance in installation and use of a pen register or a trap and trace device.

A. Upon the request of an investigative or law enforcement agency authorized to install and use a pen register under this Part, a provider of a wire or electronic communication service, landlord, custodian, or other person shall furnish such investigative or law enforcement officer forthwith all information, facilities, and technical assistance necessary to accomplish the installation of the pen register unobtrusively and with a minimum of interference with the services that the person so ordered by the court accords the party with respect to whom the installation and use is to take place, if such assistance is directed by a court order as provided in R.S. 15:1315(B)(2).

B. Upon the request of an officer of a law enforcement agency authorized to receive the results of a trap and trace device under this Part, a provider of a wire or electronic communication service, landlord, custodian, or other person shall, if technically possible, install such device forthwith on the appropriate line and shall furnish such investigative or law enforcement officer all additional information, facilities, and technical assistance including installation and operation of the device unobtrusively and with a minimum of interference with the services that the person so ordered by the court accords the party with respect to whom the installation and use is to take place, if such installation and assistance is directed by a court order as provided in R.S. 15:1315(B)(2). Unless otherwise ordered by the court, the results of the trap and trace device shall be furnished to the investigative or law enforcement officer designated in the court order, at reasonable intervals during the regular business hours for the duration of the order.

C. A provider of a wire or electronic communication service, landlord, custodian, or other person who furnishes facilities or technical assistance pursuant to this Section shall be compensated for such reasonable expenses incurred in providing such facilities and assistance.

D. No cause of action shall lie in any Louisiana court against any provider of a wire or electronic communication service, its officers, employees, agents, or other specified persons for providing information, facilities, or assistance in accordance with the terms of a court order under this Part. (Acts 1991, No. 795, § 2, eff. July 22, 1991.)

CROSS REFERENCES

Louisiana Law. — Issuance of an order for a pen register or a trap and trace device, see La. R.S. 15:1315.

CHAPTER 11. DRUG RACKETEERING AND RELATED ORGANIZATIONS.

Section
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1352. Definitions.

1353. Prohibited activities.

1354. Penalties.
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1356. Civil remedies.

§ 1351. Short title.

This Chapter may be cited and referred to as the “Louisiana Racketeering Act”. (Added by Acts 1983, No. 727, § 1, eff. July 22, 1983; Acts 1992, No. 918, § 1.)
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CRIMINAL LAW & PROCEDURE

• Sentencing

•• Forfeitures

••• General Overview. — Proceedings under the Louisiana Drug Racketeering Act, La. Rev. Stat. Ann. § 15:1351 et seq., are summary in nature and a preliminary default is not required. State v. Nine (9) Sav. Accounts, 528 So. 2d 676, 1988 La. App. LEXIS 1034 (May 4, 1988), remanded by 532 So. 2d 164, 1988 La. LEXIS 2514 (La. 1988).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Property civilly forfeited through Louisiana Drug Racketeering Act is subject to control of DA as legal representative of State, who disposes of the property and accounts for the proceeds to the court, which allocates the proceeds according to Law., OPINION No. 90-162, La. Atty. Gen. Op. No. 1990-162; 1990 La. AG LEXIS 481.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Rico on the High Seas: A Symposium Oncivil Rico and Maritime Law: Civil Rico’s Cause of Action: The Landscape After Sedima. 12 Mar. Law. 19 (Fall, 1987).

§ 1352. Definitions.

As used in this Chapter:

A. “Racketeering activity” means committing, attempting to commit, conspiring to commit, or soliciting, coercing, or intimidating another person to commit any crime which is punishable under the following provisions of Title 14 of the Louisiana Revised Statutes of 1950, the Uniform Controlled Dangerous Substances Law, or the Louisiana Securities Law:

(1) R.S. 14:28.1

(2) R.S. 14:30

(3) R.S. 14:30.1

(4) R.S. 14:37.1

(5) R.S. 14:44

(6) R.S. 14:44.1

(7) R.S. 14:51

(8) R.S. 14:64.2

(9) R.S. 14:66

(10) R.S. l4:67

(11) R.S. 40:966(A)

(12) R.S. 40:966 (F)(1), (2), and (3)

(13) R.S. 40:967(A)

(14) R.S. 40:968(A)

(15) R.S. 40:969(A)

(16) R.S. 14:84

(17) R.S. 14:230

(18) R.S. 14:67.16.

(19) R.S. 51:712

(20) R.S. 14:45

(21) R.S. 14:52

(22) R.S. 14:60

(23) R.S. 14:62

(24) R.S. 14:62.1

(25) R.S. 14:62.2

(26) R.S. 14:62.3

(27) R.S. 14:64.1

(28) R.S. 14:64.4

(29) R.S. 14:65.

(30) R.S. 14:118

(31) R.S. 14:120

(32) R.S. 14:122

(33) R.S. 14:122.2

(34) R.S. 14:128.1

(35) R.S. 14:128.2

(36) R.S. 14:129.1

(37) R.S. 14:132

(38) R.S. 14:133

(39) R.S. 14:134.3

(40) R.S. 14:135

(41) R.S. 14:136

(42) R.S. 14:138

(43) R.S. 14:140

(44) R.S. 14:141

B. “Enterprise” means any individual, sole proprietorship, partnership, corporation or other legal entity, or any unchartered association, or group of individuals associated in fact and includes unlawful as well as lawful enterprises and governmental as well as other entities.

C. “Pattern of racketeering activity” means engaging in at least two incidents of racketeering activity that have the same or similar intents, results, principals, victims, or methods of commission or otherwise are interrelated by distinguishing characteristics and are not isolated incidents, provided at least one of such incidents occurs after August 21, 1992, and that the last of such incidents occurs within five years after a prior incident of racketeering activity. (Added by Acts 1983, No. 727, § 1, eff. July 22, 1983; Amended by Acts 1992, No. 918, § 1; Acts 1994, 3rd Ex. Sess., No. 72, § 1; Acts 1995, No. 955, § 1; Acts 2004, No. 415, § 1, eff. Aug. 15, 2004; Acts 2008, No. 149, § 1, eff. Aug. 15, 2008; Acts 2008, No. 157, § 1, eff. Aug. 15, 2008; Acts 2010, No. 787, § 1, eff. Aug. 15, 2010; Acts 2010, No. 830, § 1, eff. Aug. 15, 2010; Acts 2012, No. 116, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 116 added (A)(30) through (A)(44).

2010 Amendments. — The 2010 amendment by No. 787 substituted “R.S. 40:966(F)(1), (2) and (3)” for “R.S. 40:966(E)” in (A)(12); and added (A)(20) through (A)(29).

The 2010 amendment by No. 830 substituted “R.S. 40:966(F)(1), (2) and (3)” for “R.S. 40:966(E)” in (A)(12); and added (A)(20) through (A)(29).

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated (A)(18), as amended by Acts 2008, No. 149, § 1, as (A)(19).

2008 Amendments. — Acts 2008, No. 149, § 1, effective August 15, 2008, added “or the Louisiana Securities Law” and made a related stylistic change in (A); and added (A)(18).

Acts 2008, No. 157, § 1, effective August 15, 2008, added (A)(18).

2004 Amendments. — Acts 2004, No. 415, § 1, effective August 15, 2004, added (A)(16) and (17).

CROSS REFERENCES

Louisiana Law. — Penalties, see La. R.S. 15:1354.

§ 1353. Prohibited activities.

A. It is unlawful for any person who has knowingly received any proceeds derived, directly or indirectly, from a pattern of racketeering activity to use or invest, whether directly or indirectly, any part of such proceeds, or the proceeds derived from the investment or use thereof, in the acquisition of any title to, or any right, interest, or equity in immovable property or in the establishment or operation of any enterprise.

B. It is unlawful for any person, through a pattern of racketeering activity, knowingly to acquire or maintain, directly or indirectly, any interest in or control of any enterprise or immovable property.

C. It is unlawful for any person employed by, or associated with, any enterprise knowingly to conduct or participate in, directly or indirectly, such enterprise through a pattern of racketeering activity.

D. It is unlawful for any person to conspire or attempt to violate any of the provisions of Subsections A, B, or C of this Section. (Added by Acts 1983, No. 727, § 1, eff. July 22, 1983; Acts 1992, No. 918, § 1.)

CROSS REFERENCES

Louisiana Law. — Penalties, see La. R.S. 15:1354.

Civil remedies, see La. R.S. 15:1356.
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CIVIL PROCEDURE

• Remedies

•• Forfeitures

••• General Overview. — Money in savings accounts was not subject to forfeiture pursuant to La. Rev. Stat. Ann. § 15:1356(A) where the government failed to prove that the money was the proceeds of drug racketeering or that it was used to acquire or operate an enterprise as prohibited by La. Rev. Stat. Ann. § 15:1353. State v. Nine (9) Sav. Accounts, 553 So. 2d 823, 1989 La. LEXIS 2951 (Dec. 11, 1989).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Possession

•••• General Overview. — There was not a double jeopardy bar to the prosecution of defendant for possession of cocaine after defendant had pled guilty to a racketeering offense, which was predicated on activity involving possession of cocaine; thus, the trial court did not err in denying defendant’s motion to quash the bill of information charging defendant with possession of cocaine. State v. Ables, 829 So. 2d 561, 2002 La. App. LEXIS 2852 (Sept. 30, 2002), writ denied by La. 2002-2684, 840 So. 2d 569, 2003 La. LEXIS 892 (La. Mar. 28, 2003).

•• Racketeering

••• General Overview. — Group that participated in drug-running activities was not an enterprise because the group was a loose association of people who did not organize to participate in an ongoing racket; conviction for racketeering under La. Rev. Stat. Ann. § 15:1353(C), was reversed. State v. Touchet, 759 So. 2d 194, 2000 La. App. LEXIS 788 (Apr. 5, 2000).

• Pretrial Motions & Procedures

•• Suppression of Evidence. — Defendant’s convictions and sentences for drug racketeering in violation of La. Rev. Stat. Ann. § 15:1353 A, B and D were affirmed where the trial court properly denied a motion to suppress evidence seized pursuant to search warrants where the affidavit in support of each search warrant set forth facts demonstrating probable cause. State v. Hamilton, 572 So. 2d 269, 1990 La. App. LEXIS 2607 (Nov. 14, 1990), writ of certiorari denied by 578 So. 2d 929, 1991 La. LEXIS 1134 (La. 1991).

• Sentencing

•• Imposition

••• General Overview. — Where in a plea agreement, defendant was to receive a 20-year sentence with the Department of Corrections at hard labor with no fine for pleading guilty to a racketeering count, a violation of La. Rev. Stat. Ann. § 15:1353, the trial court did not err in imposing the state sentence as contained in the plea agreement but, the case was remanded because the trial court had to specify state sentence was concurrent with the federal sentence as required by La. Code Crim. Proc. Ann. art. 883.1. State v. Ganser, 852 So. 2d 1065, 2003 La. App. LEXIS 2215 (July 29, 2003), writ of certiorari denied by La. 2003-2421, 865 So. 2d 739, 2004 La. LEXIS 414 (La. Feb. 6, 2004), vacated by La. 2005-2329, 925 So. 2d 1242, 2006 La. LEXIS 1105 (La. Mar. 31, 2006).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Property civilly forfeited through Louisiana Drug Racketeering Act is subject to control of DA as legal representative of State, who disposes of the property and accounts for the proceeds to the court, which allocates the proceeds according to Law., OPINION No. 90-162, La. Atty. Gen. Op. No. 1990-162; 1990 La. AG LEXIS 481.

§ 1354. Penalties.

A. Any person who violates any provision of R.S. 15:1353 shall be fined not more than one million dollars, or imprisoned at hard labor for not more than fifty years, or both. Any person who violates the provisions of R.S. 15:1353 involving racketeering activity defined in R.S. 15:1352(A)(19) when the amount of the violation exceeds ten thousand dollars shall be required to serve at least five years of the sentence without benefit of probation, parole, or suspension of sentence.

B. In lieu of a fine otherwise authorized by law, any person convicted of engaging in conduct in violation of the provisions of R.S. 15:1353 through which he derived pecuniary value, or by which he caused personal injury or property damage or other loss, may be sentenced to pay a fine that does not exceed three times the gross value gained or three times the gross loss caused, whichever is greater, plus court costs and the costs of investigation and prosecution reasonably incurred. The funds received for the costs of investigation shall be remitted to the law enforcement agency conducting such investigation. The funds received for the costs of prosecution shall be remitted to the district attorney.

C. The court shall hold a hearing to determine the amount of the fine authorized by Subsection B herein.

D. For the purposes of Subsection B herein, “pecuniary value” means anything of value, including any conceivable thing of the slightest value, movable or immovable, corporeal or incorporeal, public or private, and including transportation, telephone, telegraph, film, video, tape or other communication services, or any other service available for hire. (Added by Acts 1983, No. 727, § 1, eff. July 22, 1983; Amended by Acts 2009, No. 91, § 1, eff. Aug. 15, 2009.)

2009 Amendments. — The 2009 amendment by No. 91 added the second sentence of (A).
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CRIMINAL LAW & PROCEDURE

• Sentencing

•• Appeals

••• General Overview. — Concurrent 30-year sentences for defendant’s racketeering and possession with intent to distribute marijuana convictions was not excessive considering that he ran a large-scale narcotics-distribution operation and regularly moved significant quantities of marijuana. State v. Sarrio, 875 So. 2d 898, 2004 La. App. LEXIS 1374 (May 26, 2004), writ denied by La. 2004-1579, 887 So. 2d 474, 2004 La. LEXIS 3539 (La. Nov. 15, 2004).

§ 1355. Arrest; warrant.

No person shall be arrested under the provisions of this Chapter without a warrant, except in emergency circumstances. (Added by Acts 1983, No. 727, § 1, eff. July 22, 1983.)

§ 1356. Civil remedies.

A. (1) All property, immovable or movable, including money, used in the course of, intended for use in the course of, derived from, or realized through, conduct in violation of a provision of R.S. 15:1353 is subject to civil forfeiture to the state. Any injured person shall have an in rem right or claim to forfeited property or to the proceeds derived therefrom superior to any right or claim the state has in the same property or proceeds. The state shall dispose of all forfeited property as soon as commercially feasible.

(2) All forfeitures or dispositions under this Section shall be made with due provisions for the rights of factually innocent persons. No mortgage, lien, privilege, or other security interest recognized under the laws of Louisiana and no ownership interest in indivision shall be affected by a forfeiture hereunder if the owner of such mortgage, lien, privilege, or other security interest, or owner in indivision establishes that he is a factually innocent person. No forfeiture or disposition under this Section shall affect the rights of factually innocent persons.

(3) The allocation of proceeds from such forfeiture and disposition shall be determined by the court in accordance with each law enforcement entity’s participation in the investigation, seizure, and forfeiture process. Prior to such allocation, the costs of investigation shall be paid to the law enforcement agency conducting the investigation and twenty-five percent of the proceeds, including the costs of prosecution shall be paid to the district attorney’s six percent fund, or in parishes where no such fund exists, to the district attorney’s office. The court shall make an allocation of the remaining seventy-five percent of the proceeds based on the following determination:

(a) When more than one law enforcement agency has equally participated in the management of the investigation, seizure, and forfeiture, the proceeds shall be allocated equally among them.

(b) When one law enforcement agency has conducted or substantially conducted the investigation, the proceeds shall be allocated to such agency, with actual vouchered costs reimbursed to the other agencies, not to exceed ten percent of the proceeds allocated to the primary law enforcement agency.

B. Property subject to forfeiture under this Section may be seized by a law enforcement officer upon court process. Seizure without court process may be made if:

(1) The seizure is incident to a lawful arrest or search.

(2) The property subject to seizure has been the subject of a prior judgment in favor of the state in a forfeiture proceeding based upon this Section.

C. In the event of a seizure under Subsection B of this Section, a forfeiture proceeding shall be instituted promptly. Property taken or detained under this Section shall not be subject to sequestration or attachment but is deemed to be in the custody of the law enforcement officer making the seizure, subject only to the order of the court. When property is seized under this Section, pending forfeiture and final disposition, the law enforcement officer making the seizure may:

(1) Place the property under seal;

(2) Remove the property to a place designated by the court; or

(3) Request another agency authorized by law to take custody of the property and remove it to an appropriate location.

D. The district attorney may institute civil proceedings under this Section. In any action brought under this Section, the district court shall proceed as soon as practicable to the hearing and determination. Pending final determination, the court may at any time enter such injunctions or restraining orders or take such actions, including the acceptance of satisfactory performance bonds, as the court may deem proper.

E. Any person who is injured by reason of any violation of the provisions of R.S. 15:1353 shall have a cause of action against any person engaged in racketeering activity who violates a provision of R.S. 15:1353. Such injured person shall be entitled to recover three times the actual damages sustained or ten thousand dollars, whichever is greater. Such person shall also recover attorney fees in the trial and appellate courts and costs of investigation and litigation reasonably incurred.

F. A final judgment or decree rendered in favor of the state in any criminal proceeding shall preclude the defendant from denying the essential facts established in that proceeding in any subsequent civil action.

G. The district attorney may upon timely application intervene in any civil action or proceeding brought under Subsection E herein if he certifies that in his opinion the action or proceeding is of general public importance. In such action or proceeding, the state shall be entitled to the same relief as if the district attorney had instituted the action or proceeding.

H. Notwithstanding any other provision of law, a criminal or civil action or proceeding under this Chapter may be commenced at any time within five years after the conduct in violation of a provision of this Chapter terminates or the cause of action accrues. If a criminal prosecution or civil action is brought under the provisions of this Chapter, the running of the period prescribed by this Section with respect to any cause of action arising under Subsection E of this Section which is based in whole or in part upon any matter complained of in any such prosecution or action shall be suspended during the pendency of such prosecution or action and for two years following its termination.

I. The application of one civil remedy under any provision of this Chapter shall not preclude the application of any other remedy, civil or criminal, under this Chapter or any other provision of law. Civil remedies under this Chapter are supplemental and not mutually exclusive.

J. Violations of the provisions of R.S. 15:1353 shall be treated as civil offenses or quasi offenses for the purpose of determining the proper venue for all civil actions instituted under this Section.

K. If two or more defendants have violated the provisions of R.S. 15:1353 they shall be liable in solido for all damages, attorney’s fees, and costs of investigation and litigation. (Added by Acts 1983, No. 727, § 1, eff. July 22, 1983; Acts 1985, No. 958, § 1; Acts 2004, No. 415, § 1, eff. Aug. 15, 2004.)

2004 Amendments. — Acts 2004, No. 415, § 1, effective August 15, 2004, in (E), deleted “a drug” preceding “racketeering activity,” and substituted “attorney fees” for “attorneys’ fees.”
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CIVIL PROCEDURE

• Remedies

•• Forfeitures

••• General Overview. — State met its burden to prove by a preponderance of the evidence that the claimant’s bank accounts were subject to civil forfeiture under La. Rev. Stat. Ann. § 15:1356(A)(1) where the claimant had no identifiable source of that kind of income, money found in his home could not be traced to a legitimate source, the claimant was involved in both present and past drug-related activities, numerous bank accounts were set up in family members names, and testimony about the source of the funds was not credible. State v. Nine (9) Sav. Accounts, 535 So. 2d 1097, 1988 La. App. LEXIS 2238 (Oct. 26, 1988).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Property civilly forfeited through Louisiana Drug Racketeering Act is subject to control of DA as legal representative of State, who disposes of the property and accounts for the proceeds to the court, which allocates the proceeds according to Law., OPINION No. 90-162, La. Atty. Gen. Op. No. 1990-162; 1990 La. AG LEXIS 481.
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Louisiana Law Reviews. — Article: Louisiana Constitutional Law. 47 La. L. Rev. 333 (November, 1986).

Rico on the High Seas: A Symposium Oncivil Rico and Maritime Law: Civil Rico’s Cause of Action: The Landscape After Sedima. 12 Mar. Law. 19 (Fall, 1987).

CHAPTER 12. CRIMINAL STREET GANGS.

Section

1401. Citation.

1402. Legislative findings and declaration.

1403. Criminal street gangs and patterns of criminal street gang activity; prohibitions and criminal penalties.

1403.1. Solicitation of membership in a criminal street gang; penalty.

1404. Definitions.

1405. Premises used by criminal street gang; nuisances; actions for injunction, abatement, and damages; other remedies for unlawful use; exceptions.

1405.1. Civil cause of action by state and political subdivisions against criminal street gangs.

1405.2. Possession of firearms, ammunition, and dangerous weapons by criminal street gangs; forfeiture.

1405.3. Notification of the release of a member of a criminal street gang.

1406. Mutual aid activities; labor organizations.

1407. Local laws; no preemption.

§ 1401. Citation.

This Chapter shall be known and may be cited as the “Louisiana Street Terrorism Enforcement and Prevention Act”. (Acts 1990, No. 230, § 1.)

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Department: Recent Developments: Antitrust and Trade Regulation Law. 47 La Bar Jnl. 426 (February, 2000).

Developments in the Law, 1981-1982: A Symposium: Consumer Protection. 43 La. L. Rev. 343 (November, 1982).

§ 1402. Legislative findings and declaration.

A. The legislature hereby finds and declares that it is the right of every person, regardless of race, color, creed, religion, national origin, sex, age, or handicap, to be secure and protected from fear, intimidation, and physical harm caused by the activities of violent groups and individuals. It is not the intent of this Chapter to interfere with the constitutional exercise of the protected rights of freedom of expression and association. The legislature hereby recognizes the right of every citizen to harbor and constitutionally express beliefs on any lawful subject whatsoever, to associate lawfully with others who share similar beliefs, to petition lawfully constituted authority for a redress of perceived grievances, and to participate in the electoral process.

B. The legislature further finds that the state of Louisiana is in a state of crisis, which has been caused by violent street gangs whose members threaten, terrorize, and commit a multitude of crimes against the peaceful citizens of their neighborhoods. These activities, both individually and collectively, present a clear and present danger to public order and safety and are not constitutionally protected. The legislature finds that there are many criminal street gangs and gang members operating in Louisiana, and that the number of gang-related crimes is increasing. It is the intent of the legislature in enacting this Chapter to seek the eradication of criminal activity by street gangs by focusing upon patterns of criminal gang activity and upon the organized nature of street gangs, which together are the chief source of terror created by street gangs. The legislature also finds that an effective means of punishing and deterring the criminal activities of street gangs is through the elimination of the availability to criminal street gangs of premises, often referred to as crack houses, which are used almost exclusively for the commission of a pattern of criminal gang activity to the detriment of the law-abiding citizens of our state. (Acts 1990, No. 230, § 1.)

§ 1403. Criminal street gangs and patterns of criminal street gang activity; prohibitions and criminal penalties.

A. Any person who intentionally directs, participates, conducts, furthers, or assists in the commission of a pattern of criminal gang activity as defined in this Chapter shall be punished by imprisonment for not less than one year nor more than one-half of the maximum term of imprisonment provided for an underlying offense committed in a pattern of criminal gang activity and may be fined an amount not to exceed ten thousand dollars. Any sentence of imprisonment imposed pursuant to this Section shall be in addition and consecutive to any sentence imposed for an underlying offense committed in the pattern of criminal gang activity.

B. Any person who is convicted of a felony or an attempted felony which is committed for the benefit of, at the direction of, or in association with any criminal street gang, with the intent to promote, further, or assist in the affairs of a criminal gang, shall, upon conviction of that felony, in addition and consecutive to the punishment prescribed for the felony or attempted felony of which he or she has been convicted, be imprisoned for not less than one year nor more than one-half of the maximum term of imprisonment provided for that offense.

C. Any person who is convicted of an offense other than a felony which is committed for the benefit of, at the direction of, or in association with, any criminal street gang, with the specific intent to promote, further, or assist in any criminal conduct or enterprise by gang members, shall, in addition and consecutive to the penalty provided for that offense, be imprisoned for an additional period of six months.

D. The court may elect to suspend all or a part of any additional mandatory punishment or enhanced punishment provided for in this Chapter only in an unusual case where the interests of justice would best be served, and if the court specifies on the record and enters into the minutes the circumstances and reasons that the interests of justice would best be served by that suspension of punishment. (Acts 1990, No. 230, § 1.)

§ 1403.1. Solicitation of membership in a criminal street gang; penalty.

A. No person shall knowingly solicit, recruit, enable, encourage, or otherwise cause another person to become a member of a criminal street gang which, as a condition of initiation, admission, membership, or continued membership, requires the violation of any law.

B. (1) Whoever violates the provisions of this Section shall be imprisoned, with or without hard labor, for not more than two years, fined not more than five thousand dollars, or both.

(2) Any person over the age of seventeen who violates the provisions of this Section by knowingly soliciting, recruiting, enabling, encouraging, or otherwise causing a child under the age of seventeen to become a member of a criminal street gang, when there is a difference in age of at least three years between the solicitor and the person being solicited, shall be imprisoned, with or without hard labor, for not more than four years, fined not more than ten thousand dollars, or both. Lack of knowledge of the child’s age shall not be a defense. (Acts 1999, No. 902, § 1, eff. Aug. 15, 1999; Acts 2010, No. 626, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 626 added the (B)(1) designation; added (B)(2); and made a stylistic change.

§ 1404. Definitions.

A. As used in this Chapter, “criminal street gang” means any ongoing organization, association, or group of three or more persons, whether formal or informal, which has as one of its primary activities the commission of one or more of the criminal acts enumerated in Paragraphs (1) through (13) of Subsection B of this Section or which has a common name or common identifying sign or symbol, whose members individually or collectively engage in or have engaged in a pattern of criminal gang activity.

B. As used in this Chapter, “pattern of criminal gang activity” means the commission or attempted commission of two or more of the following offenses, provided that the offenses occurred within a three-year period, and the offenses are committed on separate occasions or by two or more persons:

(1) Aggravated battery or second degree battery as defined in R.S. 14:34 and R.S. 14:34.1.

(2) Armed robbery as defined in R.S. 14:64.

(3) First or second degree murder or manslaughter, as defined in R.S. 14:30, 30.1, and 31.

(4) The sale, possession for sale, transportation, manufacture, offer for sale, or offer to manufacture controlled substances, as defined in R.S. 40:961 et seq.

(5) Illegal use of weapons or dangerous instrumentalities, as defined in R.S. 14:94.

(6) Aggravated arson as defined in R.S. 14:51.

(7) Intimidating, impeding, or injuring witnesses; or injuring officers, as defined in R.S. 14:129.1.

(8) Theft, as defined in R.S. 14:67, of any vehicle, trailer, or vessel.

(9) Assault by drive-by shooting as defined in R.S. 14:37.1.

(10) Rioting or inciting to riot as defined in R.S. 14:329.1 and 329.2.

(11) Aggravated criminal damage to property as defined in R.S. 14:55.

(12) Simple burglary as defined in R.S. 14:62.

(13) Looting as defined in R.S. 14:62.5. (Acts 1990, No. 230, § 1; Acts 2012, No. 210, § 1, eff. Aug. 1, 2012; Acts 2012, No. 556, § 1, eff. June 5, 2012.)

LSLI 2012 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute merged the identical amendments to R.S. 15:1404 by Acts 2012, Nos. 210, § 1 and 556, § 1.

2012 Amendments. — The 2012 amendment by Act No. 210 substituted “Paragraphs (1) through (13)” for “Paragraphs (1) through (8)” in (A); substituted “that the offenses occurred within a three-year period” for “at least one of those offenses occurred after September 7, 1990 and the last of those offenses occurred within three years after a prior” in the introductory language of (B); and added (B)(9) through (B)(13).

The 2012 amendment by Act No. 556 substituted “Paragraphs (1) through (13)” for “Paragraphs (1) through (8)” in (A); substituted “that the offenses occurred within a three-year period” for “at least one of those offenses occurred after September 7, 1990 and the last of those offenses occurred within three years after a prior” in the introductory language of (B); and added (B)(9) through (B)(13).

CROSS REFERENCES

Louisiana Law. — Improper supervision of a minor by parent or legal custodian; penalty, see La. R.S. 14:92.2.

Possession of firearms, ammunition, and dangerous weapons by criminal street gangs; forfeiture, see La. R.S. 15:1405.2.

§ 1405. Premises used by criminal street gang; nuisances; actions for injunction, abatement, and damages; other remedies for unlawful use; exceptions.

A. Every private building or place used by members of a criminal street gang for the commission of a pattern of criminal gang activity is a nuisance and may be the subject of an injunction or cause of action for damages or for abatement of the nuisance as provided for in this Chapter.

B. Any person may file a petition for injunctive relief with the appropriate court seeking eviction from or closure of any premises used for commission of a pattern of criminal gang activity by a criminal street gang. Upon proof by the plaintiff that the premises are being used by members of a criminal street gang for the commission of a pattern of criminal gang activity, the court may order the owner of record or the lessee of the premises to remove or evict the persons from the premises and order the premises sealed, prohibit further use of the premises, or enter such order as may be necessary to prohibit the premises from being used for the commission of a pattern of criminal gang activity and to abate the nuisance.

C. Any action for injunction, damages, abatement, or other relief filed pursuant to this Section shall proceed according to the provisions of the Louisiana Code of Civil Procedure.

D. The court shall not issue an injunction or assess a civil penalty against any owner of record or the lessee of the private building or place, unless that person knew or should have known or had been notified of the use of the premises for a pattern of criminal gang activity. Any injunctive relief other than that specifically authorized in Subsection F of this Section shall be limited to that which is necessary to protect the health and safety of the residents or the public or that which is necessary to prevent further criminal activity. In addition to any other damages or injunction awarded, the court may assess a civil penalty not to exceed five thousand dollars against any or all of the defendants, as provided in Paragraph F(4) of this Section.

E. A petition for injunction shall not be filed until thirty days after notice of the unlawful use or criminal conduct has been provided to the owner of record or the lessee, by mail, return receipt requested, postage prepaid, to the last known address, or by personal service. If the premises are abandoned or closed, or if the whereabouts of the owner of record or lessee is unknown, all notices, process, pleadings, and orders required to be delivered or served under this Section may be attached to a door of the premises, and this shall have the same effect as personal service on the owner of record or lessee. No injunctive relief authorized by Subsection F of this Section shall be issued in the form of a temporary restraining order.

F. If the court has previously issued injunctive relief ordering the owner of record or the lessee of the premises to close the premises or otherwise to keep the premises from being used for the commission of a pattern of criminal gang activity, the court, upon proof of failure to comply with the terms of the injunction and that the premises continue to be used for the commission of a pattern of criminal gang activity, may do one or more of the following:

(1) Order the premises demolished and cleared at the cost of the owner.

(2) Order the premises sold at public auction and the proceeds from the sale, minus the costs of the sale and the expenses of bringing the action, delivered to the owner.

(3) Order the defendant to pay damages to persons or local governing authorities who have been damaged or injured or have incurred expense as a result of the defendant’s failure to take reasonable steps or precautions to comply with the terms of any injunction issued pursuant to the provisions of this Chapter.

(4) Assess a civil penalty not to exceed five thousand dollars against the defendant based upon the severity of the nuisance and its duration. In establishing the amount of any civil penalty, the court shall consider all of the following factors:

(a) The actions taken by the defendant to mitigate or correct the problem at the private building or place or the reasons why no such action was taken.

(b) The failure of the plaintiff to provide notice as required by Subsection E.

(c) Any other factor deemed by the court to be relevant.

G. No nonprofit or charitable organization, which is conducting its affairs with ordinary care or skill, and no governmental entity shall be enjoined pursuant to the provisions of this Chapter.

H. Nothing in this Chapter shall preclude any aggrieved person from seeking any other remedy provided by law. (Acts 1990, No. 230, § 1; Acts 1994, 3rd Ex. Sess., No. 97, § 1.)
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ANTITRUST & TRADE LAW

• Trade Practices & Unfair Competition

•• General Overview. — A district court’s decision sustaining an exception of no cause of action was error, where a petition filed by a doctor and a clinic alleged that hospital corporation’s economic leverage over the physicians interfered with their medical judgment and was an unfair trade practice under La. Rev. Stat. Ann. § 15:1405; the doctor/clinic could not claim injunctive relief under La. Rev. Stat. Ann. § 51:1407. Monroe Medical Clinic, Inc. v. Hospital Corp. of America, 522 So. 2d 1362, 1988 La. App. LEXIS 436 (Mar. 30, 1988).

§ 1405.1. Civil cause of action by state and political subdivisions against criminal street gangs.

A. A civil cause of action is hereby created in favor of the state of Louisiana, a parish, or municipality or other political subdivision, or an agency of any of them, sustaining any damage, impairment, or harm whatsoever, proximately caused by the commission of a pattern of criminal gang activity as defined in this Chapter. The cause of action created by this Section shall lie against any criminal street gang, as defined in this Chapter, and any person who intentionally directs, participates, conducts, furthers, or assists in the commission of a pattern of criminal gang activity.

B. Any action for injunction, damages, or other relief filed pursuant to this Section shall proceed according to the provisions of the Louisiana Code of Civil Procedure, except as otherwise specifically provided in this Section.

C. For purposes of venue, an action under this Section shall be considered as an action for the recovery of damages for an offense or quasi offense, and Code of Civil Procedure Article 74 is applicable. For purposes of service of process, service of process upon any member of a criminal street gang or any person representing him by appointment of court, operation of law, or mandate, shall constitute adequate service upon a criminal street gang. (Acts 1993, No. 76, § 1.)

§ 1405.2. Possession of firearms, ammunition, and dangerous weapons by criminal street gangs; forfeiture.

A. Any firearm, ammunition to be used in a firearm, or dangerous weapon in the possession of a member of a criminal street gang as defined by R.S. 15:1404, may be seized by any law enforcement agency or peace officer, when the law enforcement agency or peace officer reasonably believes that the firearm, ammunition to be used in a firearm, or dangerous weapon is or will be used in the commission of a pattern of criminal gang activity.

B. The district attorney shall initiate, in a civil action, forfeiture proceedings by petition in the district courts as to any property seized pursuant to the provisions of this Section within ninety days of seizure. The district attorney shall provide notice of the filing of the petition to those members of the gang who become known to law enforcement officials as a result of the seizure and any related arrests, and to any person learned by law enforcement officials to be the owner of any of the property involved. After initial notice of the filing of the petition, the court shall assure that all persons so notified continue to receive notice of all subsequent proceedings related to the property.

C. Any person who claims an interest in any seized property shall, in order to assert a claim that the property should not be forfeited, file a notice with the court, without necessity of paying costs, of the intent to establish either of the following:

(1) That the persons asserting the claim did not know and could not have known of its use in the commission of a pattern of criminal gang activity.

(2) That the law enforcement officer lacked the requisite reasonable belief that the property was or would be used in the commission of a pattern of criminal gang activity.

D. In any hearings held and determinations made pursuant to this Section, the court may receive and consider, in making any determination of reasonable cause, all evidence admissible in determining reasonable cause at a preliminary hearing or by a judge pursuant to C.Cr.P. Art. 162 together with inferences therefrom.

E. An acquittal or dismissal in a criminal proceeding shall not preclude civil proceedings under this Section; however, for good cause shown, on motion by the district attorney, the court may stay civil forfeiture proceedings during the criminal trial for a related criminal indictment or information alleging a violation of this Section. Such a stay shall not be available pending an appeal.

F. Except as otherwise provided by this Section, all proceedings hereunder shall be governed by the provisions of the Louisiana Code of Civil Procedure. Additionally, any action under the provisions of the Section may be consolidated with any other action or proceeding pursuant to the Section relating to the same property on motion of the district attorney.

G. The issue shall be determined by the court alone, and the hearing on the claim shall be held within sixty days after service of the petition unless continued for good cause. The district attorney shall have the initial burden of showing the existence of probable cause for forfeiture of the property. If the state shows probable cause, the claimant has the burden of showing by a preponderance of the evidence that the claimant’s interest in the property is not subject to forfeiture.

H. Any person who asserts a successful claim in accordance with Subsection C of this Section, shall be awarded the seized property by the court. All property as to which no claim is filed, or as to which no successful claim is made, may be destroyed, sold at a private sale, retained for use by the seizing agency, or transferred without charge to any law enforcement agency of the state for use by it. (Acts 1993, No. 439, § 1.)

§ 1405.3. Notification of the release of a member of a criminal street gang.

When a person is released from the custody of the Department of Public Safety and Corrections, and that person was in the custody of the department for conviction of a violation of the provisions of this Chapter, or the department knows that the person is or was a member of a criminal street gang, the department shall transmit notice of the release of that person to the sheriff of the parish in which the crime was committed and the sheriff of the parish in which that person will reside upon release. If the crime was committed in a municipality, or if that person will reside in a municipality upon release, that department shall transmit the same notice to the chiefs of police of those municipalities. (Acts 1999, No. 903, § 1.)

§ 1406. Mutual aid activities; labor organizations.

This Chapter does not apply to employees engaged in collective bargaining activities for their mutual aid and protection, or the activities of labor organizations or their members or agents. (Acts 1990, No. 230, § 1.)

§ 1407. Local laws; no preemption.

Nothing in this Chapter shall prevent the governing authority of a local governmental subdivision from adopting and enforcing ordinances consistent with this Chapter relating to gangs and gang violence. When local ordinances duplicate or supplement this Chapter, this Chapter shall be construed as providing alternative remedies and not as preempting the field. (Acts 1990, No. 230, § 1.)

CHAPTER 13. JUVENILE DELINQUENCY AND GANG PREVENTION.
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1429. Grant application procedures.

1430. Restrictions.

§ 1421. Short title.

This Chapter may be cited as the “Juvenile Delinquency and Gang Prevention Act of 1993”. (Acts 1993, No. 461, § 1.)

§ 1422. Legislative findings and declaration.

The legislature recognizes that, despite the large investment of resources committed to address the needs of the criminal justice system of this state, the crime rate continues to increase, overcrowding the state’s juvenile detention centers, jails, and prisons and placing the state in jeopardy of being unable to effectively manage these facilities. The economic cost of crime to the state continues to drain existing resources, and the cost to victims, both economic and psychological, is traumatic and tragic. The legislature further recognizes that many adults in the criminal justice system were once delinquents in the juvenile justice system. The legislature also recognizes that the most effective juvenile delinquency programs are programs that not only prevent children from entering the juvenile justice system, but also meet local community needs and have substantial community involvement and support. Therefore, it is the belief of the legislature that one of the best investments of the scarce resources available to combat crime is in the prevention of delinquency with special emphasis on youth and street gang prevention. Juvenile involvement in gang activity is becoming more prevalent in certain areas of this state and continues to break down family and community support systems. The legislature recognizes that youth and street gangs may best be viewed as a symptom of underlying social and economic problems that reach far beyond the usual alienation found in youth subcultures in urban areas. The existence of an urban underclass, with its attendant socially disorganized and fragmented living conditions, gives rise to many social pathologies, of which the gang problem is just one. Youth and street gangs are symptomatic of many of the same social and economic problems as adult crime: substance abuse, alcoholism, mental illness, homelessness, unemployment, and multigeneration “welfare families” living in hopelessness and despair. The lure of juveniles into gangs stems from many factors, including extensive geographic mobility, rapid urbanization and population growth, substantial pockets of poverty, unemployment, increasing rates of dropouts and expulsions, a rich racial and ethnic mix, and a transient population of youth. Consequently, it is the intent of the legislature to authorize in each of the eight law enforcement planning districts the development of a comprehensive delinquency prevention plan, to be included in the state juvenile justice and delinquency prevention plan, including gang prevention where appropriate. It is further the intent of the legislature that cooperative agreements be developed among parishes within and between those districts and public and private agencies to implement such plans through effective local programs aimed at reducing juvenile crime and gangs and increasing the number of juveniles engaged in positive alternatives to crime. (Acts 1993, No. 461, § 1.)

§ 1423. Definitions.

In this Chapter, the following definitions apply:

(1) “Commission” means the Louisiana Commission on Law Enforcement and Administration of Criminal Justice.

(2) “Delinquency prevention programs” means programs designed for the purpose of reducing delinquent acts, including youth and street gang activity, and juvenile arrests. The term includes diversionary or mediation programs and community service work or other treatment available subsequent to the commission of a delinquent act.

(3) “Judicial administrator” means the judicial administrator of the judicial district and in those districts without a judicial administrator a person designated by the chief judge of the district.

(4) “Law Enforcement Planning District” means the eight districts established pursuant to R.S. 15:1209 through 1210.

(5) “Minorities” means members of socially or economically disadvantaged groups, including Blacks, Hispanics, and Native Americans. (Acts 1993, No. 461, § 1.)

§ 1424. Juvenile delinquency and gang prevention advisory boards; membership.

A. Within each law enforcement planning district advisory council a juvenile delinquency and gang prevention advisory board shall be established consisting of at least eleven members, at least three of whom shall be minorities. The chairman of the commission or his designee shall serve as a member and shall appoint at least four members representing child advocates in the community, business leaders, parents, and a student attending high school.

B. Each advisory board shall also include the following representatives:

(1) Two law enforcement officials appointed by the chairman of the commission from a list submitted by the Louisiana Sheriff’s Association and the Louisiana Association of Chiefs of Police.

(2) An assistant district attorney assigned to a court having juvenile jurisdiction appointed by the chairman of the commission from a list submitted by the Louisiana District Attorneys Association.

(3) An assistant public defender or an attorney residing in the district who handles juvenile matters, appointed by the district public defender.

(4) Two persons employed by the city or parish school board appointed by the chairman of the commission from a list furnished by the Louisiana Association of Educators and Louisiana Federation of Teachers.

(5) A judge who handles juvenile matters appointed by the chairman of the commission from a list submitted by the Louisiana Association of Juvenile and Family Court Judges. (Acts 1993, No. 461, § 1; Acts 2007, No. 307, § 2, eff. Aug. 15, 2007.)

2007 Amendments. — Acts 2007, No. 307, § 2, effective August 15, 2007, substituted “district public defender” for “chairman of the indigent defender board” in (B)(3).

Quoted Statutory Material. — Acts 2007, No. 307, § 15, provides that “The Louisiana State Law Institute is hereby directed to make technical changes to statutory laws as necessary to reflect the name changes provided for in this Act.”

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Category: 90-A-4 General Contracts Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature. Pursuant to Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature, the local indigent defender boards may pass resolutions to substitute their names on contracts or any other document to which they are a party for the name of the district public defender for the same district. Opinion No. 07-0210. 2007 La. AG LEXIS 199.

§ 1425. Purposes.

The purposes of each juvenile delinquency and gang prevention advisory board are to develop a delinquency prevention plan which meets the needs of each of the local communities in the law enforcement planning district, to advise the chairman of the commission on prevention and diversion programs in the district, to approve grants submitted to the governor’s Juvenile Justice and Delinquency Prevention Advisory Board regarding juvenile delinquency and gang prevention program grant applications, and to act in an advisory capacity to each of the juvenile delinquency and gang prevention programs under such plan. The Juvenile Justice and Delinquency Prevention Advisory Board and the commission shall coordinate efforts among the councils and develop a comprehensive delinquency prevention state plan which shall conform to applicable federal and state laws and rules and regulations and shall coordinate funding between the two programs. (Acts 1993, No. 461, § 1.)

§ 1426. Powers and duties.

Each gang prevention council shall have the following powers and duties:

(1) Develop and implement a delinquency prevention plan for the provision and coordination of delinquency programs and services to meet the needs of the communities represented in the district.

(2) Advise and assist the judicial administrators or other local officials in the provision of optional, innovative delinquency services in the district to meet the unique needs of delinquent children.

(3) Develop, in consultation with the Law Enforcement Planning District Advisory Council, funding sources external to the commission for the provision and maintenance of additional programs and services in the district for delinquent children and their families in consultation with the Juvenile Justice and Delinquency Prevention and Advisory Board. The Juvenile Delinquency and Gang Prevention Advisory Board may apply for and receive funds, under contract or other funding arrangement, from federal, state, parish, city, and other public agencies, and from public and private foundations, agencies, and charities for the purpose of funding optional, innovative prevention, diversion, or treatment services in the district to meet the unique needs of delinquent children.

(4) Contract with city, parish, or other public agencies or private entities for the provision and maintenance of optional, innovative additional prevention and diversion programs and services in the district for delinquent children and their families, in consultation with the Law Enforcement Planning District Advisory Council. In contracting with public and private entities, the Juvenile Delinquency and Gang Prevention Advisory Board may use any funds available to it. The Juvenile Delinquency and Gang Prevention Advisory Board shall actively solicit proposals for new contract and purchase of service programs and services from community organizations, associations, and groups representing the racial and ethnic mix of the community which is being served.

(5) Programs may utilize up to fifteen percent of grant funds for audit costs, not to exceed the prorated share and shall require that each grant, contract, and purchase of service agreement entered into between the Juvenile Delinquency and Gang Prevention Advisory Board and any public or private entity to carry out any purpose or responsibility of the commission and of each program grant awarded by the commissioner. An evaluation component is required of each grantee. Evaluations must be submitted to the Juvenile Delinquency and Gang Prevention Advisory Board and Juvenile Justice and Delinquency Prevention Advisory Board.

(6) Collect information and statistical data helpful in assessing the need for delinquent children services in the district.

(7) Consult and coordinate with other districts and agencies dedicated to the provision of delinquent children services and the Juvenile Justice and Delinquency Prevention Advisory Board in order to ensure availability of sufficient services and prevent overlapping of services.

(8) Meet at least quarterly and convene special meetings at the call of the chair or the judicial administrator.

(9) Advise, assist, and approve juvenile delinquency and gang prevention program grants submitted by the local public or private entities and submit such applications as are approved for funding consideration by the Juvenile Justice and Delinquency Prevention Advisory Board and the commission. (Acts 1993, No. 461, § 1.)

§ 1427. Establishment.

A. Each gang prevention council shall:

(1) Immediately after the members are appointed, elect a chair and a vice chair from among its members, and elect other officers as deemed necessary by the council. The judicial administrator or his designee may not serve as the chair, vice chair, or other officer.

(2) Immediately after the members are appointed and officers are elected, identify and assess the needs of delinquent children and their families in the district served by the council and submit to the Juvenile Justice and Delinquency Prevention Advisory Board a written description of:

(a) Existing services provided; the anticipated schedule for providing those services; and the manner in which the services are to be provided, including a description of arrangements and agreements with community organizations, state and local educational agencies, federal agencies, public assistance agencies, the juvenile courts, foster care agencies, and other applicable public and private agencies and organizations.

(b) The strategy to be used for service coordination.

(3) Make and adopt bylaws and rules for the operation of the Juvenile Delinquency and Gang Prevention Advisory Board, provided such bylaws and rules are not inconsistent with federal or state laws or parish ordinances. The bylaws and rules must be submitted to the Juvenile Justice and Delinquency Prevention Advisory Board for approval.

(4) Provide an annual written report to the chairman of the commission and the Juvenile Justice and Delinquency Prevention Advisory Board no later than October first of each year. The annual report shall contain such information as is required by the Juvenile Justice and Delinquency Prevention Advisory Board for effective program planning, for example: information on the effectiveness of delinquent children services in the district, including cost-effectiveness; detailed information on the various programs, services, and activities available in the district and the degree to which the programs, services, and activities have been successfully used; and information on programs, services, and activities that should be eliminated, continued, or added with respect to services in the district for delinquent children and their families.

B. Members of each Juvenile Delinquency and Gang Prevention Advisory Board shall serve without compensation and shall use existing available staff. (Acts 1993, No. 461, § 1.)

§ 1428. Delinquency prevention plan; programs; grants.

A. A delinquency prevention plan submitted to and approved by the Juvenile Justice and Delinquency Prevention Advisory Board and the commission is authorized in each district for the purpose of reducing delinquent acts, juvenile arrests, and gang activity. Juvenile delinquency and gang prevention programs under such plan shall be administered by the commission in cooperation with other appropriate governmental organizations and public and private agencies.

B. Delinquency prevention plans that include youth and street gang prevention should be developed from a proactive policy stance regarding juveniles involved in gangs. Law enforcement should be active and aggressive against gang leaders and hard-core gang members by utilizing special gang units, centralized efforts, and statewide intelligence. Intervention programs should be used to initiate prevention efforts directed at marginal and potential gang members.

C. The Juvenile Delinquency and Gang Prevention Advisory Board may use public hearings and other appropriate processes to solicit input regarding the development and updating of the delinquency prevention plan. Input may be provided by parties which include but are not limited to:

(1) Local level public and private service providers, advocacy organizations, and other organizations working with delinquent children.

(2) Parish and municipal governments.

(3) The Department of Public Safety and Corrections, the Department of Children and Family Services, and other departments or state agencies that provide services to delinquent children.

(4) University youth centers.

(5) Judges, district attorneys, public defenders, and the Louisiana State Bar Association.

(6) Victims of crimes committed by children.

(7) Law enforcement.

(8) Delinquent children and their families and caregivers.

D. The Juvenile Delinquency and Gang Prevention Advisory Board must develop its delinquency prevention plan in close cooperation with the commission, Department of Public Safety and Corrections, Department of Children and Family Services, Department of Health and Hospitals, local school districts, and with local law enforcement in order to maximize services for delinquent children. The Juvenile Delinquency and Gang Prevention Advisory Board must update the plan for delinquent children policies and programs every year.

E. The commission shall develop a formula grant program based on such factors as population at risk, number of juvenile and young adult arrests, juvenile weapons and drug arrests, and other factors as may be found to be applicable.

F. Beginning with the 1993-1994 Fiscal Year, from funds specifically appropriated by the legislature for this purpose, the commission may award grants based on competitive basis. Local public or private entities interested in implementing juvenile delinquency and gang prevention programs may apply for these funds through the local Juvenile Delinquency and Gang Prevention Advisory Board. Such grants shall be awarded pursuant to R.S. 15:1429.

G. An amount not to exceed ten percent of the total appropriation may be used by the commission to administer the program. (Acts 1993, No. 461, § 1.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Department of Children and Family Services” for “Department of Social Services” in (C)(3) and (D). See Acts 2010, No. 877, § 3.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Sheriff is entitled to commission or fee for service for each separate incident of service in a particular civil proceeding; fee for service of multiple documents to one defendant based not upon the number of documents, but the number of civil proceedings for which service is effected., OPINION NUMBER 89-647, La. Atty. Gen. Op. No. 1989-647; 1990 La. AG LEXIS 43.

§ 1429. Grant application procedures.

A. An entity may apply for an annual juvenile delinquency and gang prevention program grant, which may be renewed for up to two additional years, if funding is available, by submitting a grant proposal for funding or continued funding to the Juvenile Delinquency and Gang Prevention Advisory Board by December 1, 1993, and by May first every year thereafter. The commission shall establish the grant application procedures, giving priority consideration to proposals which include a youth and street gang prevention component. In order to be considered for funding, the grant proposal shall include the following assurances and information:

(1) A letter from the chairman of the Juvenile Delinquency and Gang Prevention Advisory Board of the district confirming that the grant application has been reviewed and approved and that it conforms to the district’s delinquency prevention plan as developed by the Juvenile Delinquency and Gang Prevention Advisory Board.

(2) A rationale and description of the program and the services to be provided, including goals and objectives.

(3) A method of identification for the appropriate clients in the program.

(4) Provisions for the participation of parents and custodians in the program.

(5) Coordination with other community-based and social service prevention efforts such as drug and alcohol abuse prevention, dropout prevention, and child abuse prevention, including hot lines and volunteers that serve the target neighborhood.

(6) An evaluation component to measure the effectiveness of the program in accordance with the provisions.

(7) A program budget, including the amount of local resources committed to the budget.

(8) The necessary program staff.

B. The department shall consider the following in awarding such grants:

(1) The number of juvenile arrests within the geographical area to be served by the program. Those geographical areas with the highest number of juvenile arrests shall have priority for selection.

(2) The extent to which the program targets high juvenile crime neighborhoods and those public schools serving juveniles from high crime neighborhoods.

(3) The validity and cost-effectiveness of the program.

(4) The degree to which the program is located in and managed by local leaders of the target neighborhoods and public schools serving the target neighborhoods.

C. The commission and Juvenile Justice and Delinquency Prevention Advisory Board shall make available to anyone wishing to apply for such a grant information on all of the criteria to be used by the commission and Juvenile Justice and Delinquency Prevention Advisory Board in the selection of the proposals for funding pursuant to the provisions of this Section.

D. The commission and Juvenile Justice and Delinquency Prevention Advisory Board shall review all program proposals submitted. Entities submitting proposals shall be notified of approval by March 2, 1994, for the 1993-1994 Fiscal Year and by September first of every fiscal year thereafter.

E. Each entity which is awarded a grant as provided for in this Chapter shall submit an annual evaluation report to the chairman of the commission and the chairman of the Juvenile Justice and Delinquency Prevention Advisory Board, and the chairman of the Juvenile Delinquency and Gang Prevention Advisory Board, by a date subsequent to the end of the contract period established by the commission, documenting the extent to which the program objectives have been met, the effect of the program on the juvenile arrest rate, and any other information required by the commission.

F. The commission may promulgate rules and regulations necessary to implement the provisions of this Chapter. (Acts 1993, No. 461, § 1.)

CROSS REFERENCES

Louisiana Law. — Delinquency prevention plan; programs; grants, see La. R.S. 15:1428.

§ 1430. Restrictions.

Nothing in this Chapter shall be construed to prevent a program initiated under a delinquency prevention plan established pursuant to this Chapter from continuing to operate beyond the three-year maximum funding period if it can find other funding sources. Likewise, nothing in this Chapter shall be construed to restrict the number of programs an entity may apply for or operate. (Acts 1993, No. 461, § 1.)

CHAPTER 14. ADULT PROTECTIVE SERVICES ACT.

Section

1501. Citation.

1502. Legislative findings and declaration.

1503. Definitions.

1504. Mandatory reports and immunity.

1505. Contents of report and agency to receive report.

1506. Receipt of reports.

1507. Investigation of reports, assessment, actions taken, and court orders.

1508. Petition for hearing, criminal proceedings, and subpoenas.

1509. Hearing.

1510. Implementation.

1511. Emergency protective services; ex parte order.

§ 1501. Citation.

This Chapter shall be known and may be cited as the “Adult Protective Services Act.” (Acts 2008, No. 181, § 2, eff. June 13, 2008.)

CROSS REFERENCES

Louisiana Law. — Powers and duties of the secretary of the Department of Health and Hospitals, see La. R.S. 36:254.

Powers and duties, see La. R.S. 46:932.

§ 1502. Legislative findings and declaration.

A. The purpose of this Section is to protect adults who cannot physically or mentally protect themselves and who are harmed or threatened with harm through action or inaction by themselves or by the individuals responsible for their care or by other parties, by requiring mandatory reporting of suspected cases of abuse or neglect by any person having reasonable cause to believe that such a case exists. It is intended that, as a result of such reports, protective services shall be provided by the adult protection agency. Such services shall be available as needed without regard to income.

B. It is the further intent of the legislature to authorize only the least possible restriction on the exercise of personal and civil rights consistent with the person’s need for services and to require that due process be followed in imposing such restrictions. (Acts 2008, No. 181, § 2, eff. June 13, 2008.)

2008 Amendments. — Acts 2008, No. 181, § 2, effective June 13, 2008, redesignated R.S. 14:403.2(A) as R.S. 15:1502.

§ 1503. Definitions.

For the purposes of this Chapter, the following terms shall have the following meanings, unless the context clearly indicates a different meaning:

(1) “Abandonment” means the desertion or willful forsaking of an adult by anyone having care or custody of that person under circumstances in which a reasonable person would continue to provide care and custody.

(2) “Abuse” means the infliction of physical or mental injury, or actions which may reasonably be expected to inflict physical injury, on an adult by other parties, including but not limited to such means as sexual abuse, abandonment, isolation, exploitation, or extortion of funds or other things of value.

(3) “Adult” means any individual eighteen years of age or older, or an emancipated minor who, due to a physical, mental, or developmental disability or the infirmities of aging, is unable to manage his own resources, carry out the activities of daily living, or protect himself from abuse, neglect, or exploitation.

(4) (a) “Adult protection agency” means the office of elderly affairs in the office of the governor, for any individual sixty years of age or older in need of adult protective services as provided in this Chapter.

(b) “Adult protection agency” means the Department of Health and Hospitals for any individual between the ages of eighteen and fifty-nine years of age in need of adult protective services as provided in this Chapter. The secretary of the Department of Health and Hospitals may assign the duties and powers provided in this Chapter to any office of the department for provision of adult protective services, as provided in this Chapter.

(5) “Capacity to consent” means the ability to understand and appreciate the nature and consequences of making decisions concerning one’s person, including but not limited to provisions for health or mental health care, food, shelter, clothing, safety, or financial affairs. This determination may be based on assessment or investigative findings, observation, or medical or mental health evaluations.

(6) “Caregiver” means any person or persons, either temporarily or permanently, responsible for the care of an aged person or a physically or mentally disabled adult. “Caregiver” includes but is not limited to adult children, parents, relatives, neighbors, daycare personnel, adult foster home sponsors, personnel of public and private institutions and facilities, adult congregate living facilities, and nursing homes which have voluntarily assumed the care of an aged person, or disabled adult, have assumed voluntary residence with an aged person or disabled adult, or have assumed voluntary use or tutelage of an aged or disabled person’s assets, funds, or property, and specifically shall include city, parish, or state law enforcement agencies.

(7) “Exploitation” means the illegal or improper use or management of an aged person’s or disabled adult’s funds, assets, or property, or the use of an aged person’s or disabled adult’s power of attorney or guardianship for one’s own profit or advantage.

(8) “Extortion” is the acquisition of a thing of value from an unwilling or reluctant adult by physical force, intimidation, or abuse of legal or official authority.

(9) “Isolation” includes:

(a) Intentional acts committed for the purpose of preventing, and which do serve to prevent, an adult from having contact with family, friends, or concerned persons. This shall not be construed to affect a legal restraining order.

(b) Intentional acts committed to prevent an adult from receiving his mail or telephone calls.

(c) Intentional acts of physical or chemical restraint of an adult committed for the purpose of preventing contact with visitors, family, friends, or other concerned persons.

(d) Intentional acts which restrict, place, or confine an adult in a restricted area for the purposes of social deprivation or preventing contact with family, friends, visitors, or other concerned persons. However, medical isolation prescribed by a licensed physician caring for the adult shall not be included in this definition.

(10) “Neglect” means the failure, by a caregiver responsible for an adult’s care or by other parties, to provide the proper or necessary support or medical, surgical, or any other care necessary for his well-being. No adult who is being provided treatment in accordance with a recognized religious method of healing in lieu of medical treatment shall for that reason alone be considered to be neglected or abused.

(11) “Protective services” includes but is not limited to:

(a) Conducting investigations and assessments of complaints of possible abuse, neglect, or exploitation to determine if the situation and condition of the adult warrant further action.

(b) Preparing a social services plan utilizing community resources aimed at remedying abuse, neglect, and exploitation.

(c) Case management to assure stabilization of the situation.

(d) Referral for legal assistance to initiate any necessary extrajudicial remedial action.

(12) “Self-neglect” means the failure, either by the adult’s action or inaction, to provide the proper or necessary support or medical, surgical, or any other care necessary for his own well-being. No adult who is being provided treatment in accordance with a recognized religious method of healing in lieu of medical treatment shall for that reason alone be considered to be self-neglected.

(13) “Sexual abuse” means abuse of an adult, as defined in this Section, when any of the following occur:

(a) The adult is forced, threatened, or otherwise coerced by a person into sexual activity or contact.

(b) The adult is involuntarily exposed to sexually explicit material, sexually explicit language, or sexual activity or contact.

(c) The adult lacks the capacity to consent, and a person engages in sexual activity or contact with that adult. (Acts 2008, No. 181, § 2, eff. June 13, 2008; Acts 2010, No. 342, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 342, in (2), added “or actions which may reasonably be expected to inflict physical injury” and deleted “to such an extent that his health, self-determination, or emotional well-being is endangered” at the end; and added (13).

2008 Amendments. — Acts 2008, No. 181, § 2, effective June 13, 2008, redesignated R.S. 14:403.2(B) as R.S. 15:1503.

CROSS REFERENCES

Louisiana Law. — Protections required for victims of the crime of domestic violence, see La. R.S. 22:1078.

Applications and client case records; definitions; confidentiality; waiver; penalty, see La. R.S. 46:56.

Definitions, see La. R.S. 46:2132.

§ 1504. Mandatory reports and immunity.

A. Any person, including but not limited to a health, mental health, and social service practitioner, having cause to believe that an adult’s physical or mental health or welfare has been or may be further adversely affected by abuse, neglect, or exploitation shall report in accordance with R.S. 15:1505.

B. No cause of action shall exist against any person who in good faith makes a report, cooperates in an investigation by an adult protective agency, or participates in judicial proceedings authorized under the provisions of this Chapter, or any adult protective services caseworker who in good faith conducts an investigation or makes an investigative judgment or disposition, and such person shall have immunity from civil or criminal liability that otherwise might be incurred or imposed. This immunity shall not be extended to:

(1) Any alleged principal, conspirator, or accessory to an offense involving the abuse or neglect of the adult.

(2) Any person who makes a report known to be false or with reckless disregard for the truth of the report.

(3) Any person charged with direct or constructive contempt of court, any act of perjury as defined in Subpart C of Part VII of Chapter 1 of Title 14, or any offense affecting judicial functions and public records as defined in Subpart D of Part VII of Chapter 1 of Title 14. (Acts 2008, No. 181, § 2, eff. June 13, 2008.)

2008 Amendments. — Acts 2008, No. 181, § 2, effective June 13, 2008, redesignated R.S. 14:403.2(C) as R.S. 15:1504; and redesignated R.S. 14:403.2(K) as R.S. 1504(B).

CROSS REFERENCES

Louisiana Law. — Theft of the assets of an aged person or disabled person, see La. R.S. 14:67.21.

Abuse and neglect of adults, see La. R.S. 14:403.2.

§ 1505. Contents of report and agency to receive report.

A. Reports reflecting the reporter’s belief that an adult has been abused or neglected shall be made to any adult protection agency or to any local or state law enforcement agency. These reports need not name the persons suspected of the alleged abuse or neglect.

B. All reports shall contain the name and address of the adult, the name and address of the person responsible for the care of the adult, if available, and any other pertinent information. (Acts 2008, No. 181, § 2, eff. June 13, 2008.)

2008 Amendments. — Acts 2008, No. 181, § 2, effective June 13, 2008, redesignated R.S. 14:403.2(D)(1) as R.S. 15:1505(A); redesignated R.S. 14:403.2(D)(2) as R.S. 15:1505(B).

CROSS REFERENCES

Louisiana Law. — Theft of the assets of an aged person or disabled person, see La. R.S. 14:67.21.

Mandatory reports and immunity, see La. R.S. 15:1504.

§ 1506. Receipt of reports.

A. All reports received by a local or state law enforcement agency shall be referred to the appropriate adult protection agency.

B. When the appropriate adult protection agency receives a report of sexual or physical abuse, whether directly or by referral, the agency shall notify the chief law enforcement agency of the parish in which the incident is alleged to have occurred of such report. Such notification shall be made prior to the end of the business day subsequent to the day on which the adult protection agency received the report. For the purposes of this Subsection, the chief law enforcement agency of Orleans Parish shall be the New Orleans Police Department.

C. Upon receipt of a report from an adult protection agency, the chief law enforcement agency shall initiate an incident report and shall notify the referring adult protection agency of the disposition of the report. (Acts 2008, No. 181, § 2, eff. June 13, 2008.)

2008 Amendments. — Acts 2008, No. 181, § 2, effective June 13, 2008, redesignated R.S. 14:403.2(D)(4) and (5) as R.S. 15:1506(B) and (C).

§ 1507. Investigation of reports, assessment, actions taken, and court orders.

A. The adult protection agency shall make prompt investigation and assessment. When the report concerns care in a facility or program under the supervision of the Department of Health and Hospitals, the secretary of the department may assign the duties and powers enumerated in Subsection B of this Section to any office or entity within the department to carry out the purposes of this Chapter.

B. The investigation and assessment shall include the nature, extent, and cause of the abuse and neglect, the identity of the person or persons responsible for the abuse and neglect, if known, and an interview with the adult and a visit to the adult’s home, if possible. Consultation with others having knowledge of the facts of the particular case shall also be included in the investigation.

C. In the event that admission to the adult’s home or access to the adult for purposes of conducting the investigation, including a face-to-face private interview with the adult and with other members of the household and inspection of the home is refused, the adult protection agency may apply to a court of competent civil jurisdiction for an order to be granted access to the adult and to the location where the alleged abuse or neglect occurred to make such an investigation.

D. To secure further information and coordinate community service efforts, the adult protection agency shall contact other appropriate local or state agencies.

E. The adult protection agencies shall convene a regional level coordinating council composed of representatives of both public and private agencies providing services, with the objectives of identifying resources, increasing needed supportive services, avoiding duplication of effort, and assuring maximum community coordination of effort.

F. If it appears after investigation that an adult has been abused and neglected by other parties and that the problem cannot be remedied by extrajudicial means, the adult protection agency may refer the matter to the appropriate district attorney’s office or may initiate judicial proceedings as provided in R.S. 15:1508. Evidence that abuse or neglect has occurred must be presented together with an account of the protective services given or available to the adult and a recommendation as to what services, if ordered, would eliminate the abuse or neglect.

G. Protective services may not be provided in cases of self-neglect to any adult having the capacity to consent, who does not consent to such service or who, having consented, withdraws such consent. Nothing herein shall prohibit the adult protection agency, the district attorney, the coroner, or the judge from petitioning for interdiction pursuant to Civil Code Articles 389 through 399 or petitioning for an order for protective custody or for judicial commitment pursuant to R.S. 28:50 et seq., seeking an order for emergency protective services pursuant to R.S. 15:1511, or from seeking an order for involuntary protective services pursuant to R.S. 15:1508(B)(5).

H. (1) The adult protection agency shall have access to any records or documents, including client-identifying information and medical, psychological, criminal or financial records necessary to the performance of the agency’s duties under this Chapter. The duties include the provision of protective services to an adult, or the investigation of abuse, neglect, exploitation or extortion of an adult. A person or agency that has a record or document that the adult protection agency needs to perform its duties under this Chapter shall, without unnecessary delay, make the record or document available to the agency.

(2) The adult protection agency is exempt from the payment of a fee otherwise required or authorized by law to obtain a record if the request for a record is made in the course of an investigation or in the provision of protective services by the agency.

(3) If the adult protection agency is unable to obtain access to a record or document that is necessary to properly conduct an investigation or to provide protective services, the agency may petition a court of competent jurisdiction for access to the record or document. The person or agency in possession of this necessary record or document and the patient, in the case of a medical record, is entitled to notice and a hearing on the petition.

(4) Upon a showing by the adult protection agency that the record or document is necessary, the court shall order the person or agency who denied access to a record or document to allow the adult protection agency to have access under the terms and conditions prescribed by the court.

(5) Access to a confidential record under this Chapter does not constitute a waiver of confidentiality. No cause of action shall exist against any person or agency who in good faith provides a record or document to the adult protection agency under the provisions of this Chapter.

I. (1) Information contained in the case records of the adult protection agency shall be confidential and shall not be released without a handwritten authorization from the adult or his legal representative, except that the information may be released to law enforcement agencies pursuing enforcement of criminal statutes related to the abuse of the adult or the filing of false reports of abuse or neglect, or to social service agencies, licensed health care providers, and appropriate local or state agencies where indicated for the purpose of coordinating the provision of services or treatment necessary to reduce the risk to the adult from abuse, neglect, exploitation, or extortion and to state regulatory agencies for the purpose of enforcing federal or state laws and regulations relating to abuse, neglect, exploitation, or extortion by persons compensated through state or federal funds.

(2) The identity of any person who in good faith makes a report of abuse, neglect, exploitation, or extortion shall be confidential and shall not be released without the handwritten authorization of the person making the report, except that the information may be released to law enforcement agencies pursuing enforcement of criminal statutes related to the abuse of the adult or to the filing of false reports of abuse or neglect.

(3) Prior to releasing any information, except information released to law enforcement agencies as provided herein, the adult protection agency shall edit the released information to protect the confidentiality of the reporter’s identity and to protect any other individual whose safety or welfare may be endangered by disclosure. (Acts 2008, No. 181, § 2, eff. June 13, 2008.)

2008 Amendments. — Acts 2008, No. 181, § 2, effective June 13, 2008, redesignated R.S. 14:403.2(E)(1) through (9) as R.S. 15:1507(A) through (I).

CROSS REFERENCES

Louisiana Law. — Reporting of neglect or abuse of animals, see La. R.S. 14:403.6.

Emergency protective services; ex parte order, see La. R.S. 15:1511.

Elderly abuse; release of information, see La. R.S. 46:61.

§ 1508. Petition for hearing, criminal proceedings, and subpoenas.

A. The district attorney or adult protective services agency may petition a court of competent civil jurisdiction for a hearing with respect to the alleged abuse or neglect. The petitioner shall notify the adult of the hearing and the proposed action. The adult shall be advised of his right to be represented by an attorney.

B. The district attorney or adult protective services agency may apply for an order to:

(1) Provide mandatory counseling for the parties involved to prevent further abuse or neglect of the adult.

(2) Enjoin the parties contributing to the abuse or neglect of the adult from continuing such acts.

(3) Have the adult receive a medical examination or psychiatric/psychological evaluation which will help to determine the least restrictive setting the adult may need.

(4) Enjoin any party interfering with the provision of protective services to an adult from continuing such interference.

(5) Provide protective services, if the adult lacks the capacity to consent to services, and the adult is suffering harm or deterioration or is likely to suffer harm or deterioration from abuse, neglect, or self-neglect, if protective services are not provided, and no other person authorized by law or by court order to give consent for the adult is available or willing to arrange for protective services. Such an order shall specify the services needed to protect the adult, which may include medical treatment, social services, placement in a safer living situation, the services of law enforcement or emergency medical services to transport the adult to a treatment facility or safe living location and other services needed to protect the adult. Such an order shall be effective for a period of one hundred eighty days, but an order may be renewed one time for another one hundred eighty days and thereafter annually upon a showing to the court that continuation of the order is necessary to prevent further harm to the adult. However, admission to a mental health treatment facility shall be made only in accordance with the provisions of R.S. 28:1 et seq.

C. The district attorney may likewise institute any criminal proceedings he deems appropriate in accordance with existing laws.

D. Pursuant to Code of Criminal Procedure Article 66, the district attorney or the attorney general may cause to be issued a subpoena or subpoena duces tecum for the purpose of requiring a person having knowledge, written material, or other evidence pertinent to alleged abuse, neglect, or exploitation of the adult to produce such evidence to the district attorney, attorney general or the adult protection agency. (Acts 2008, No. 181, § 2, eff. June 13, 2008.)

2008 Amendments. — Acts 2008, No. 181, § 2, effective June 13, 2008, redesignated R.S. 14:403.2(F) as R.S. 15:1508.

CROSS REFERENCES

Louisiana Law. — Investigation of reports, assessment, actions taken, and court orders, see La. R.S. 15:1507.

Hearing, see La. R.S. 15:1509.

Emergency protective services; ex parte order, see La. R.S. 15:1511.

§ 1509. Hearing.

A. Upon application under the provisions of R.S. 15:1508, the court shall fix a date for a hearing to be held not more than twenty days, excluding Saturdays, Sundays, and legal holidays, from receipt of the petition. If the alleged abused or neglected adult has no attorney, the court shall appoint an attorney to represent him. The adult’s attorney shall be granted access to all records of the adult.

B. The court shall cause the alleged abused or neglected adult and his attorney to be served with notice of the appointment and of the time, date, and place of the hearing no later than five days prior to the hearing. The notice shall inform such respondent that he has a right to be present at the hearing, that he has a right to choose his own privately retained and paid counsel or have a court-appointed attorney if he cannot afford one, that he has a right to subpoena witnesses to testify on his behalf, and that he has a right to cross-examine any witness testifying against him. The alleged abused or neglected adult shall have the right to attend the hearing; however, this may be waived by his attorney for cause with approval of the court.

C. In order to protect the confidentiality and dignity of the alleged abused or neglected adult, any hearing conducted by the court may be closed and the record of the hearing may be sealed.

D. In any proceeding concerning the abuse, neglect, or self-neglect of an adult, evidence may not be excluded on any ground of privilege, except in the case of communications between an attorney and his client or between a priest, rabbi, duly ordained minister, or Christian Science practitioner and his communicant. (Acts 2008, No. 181, § 2, eff. June 13, 2008.)

2008 Amendments. — Acts 2008, No. 181, § 2, effective June 13, 2008, redesignated R.S. 14:403.2(G) as R.S. 15:1509(A); redesignated R.S. 14:403.2(H)(1) as R.S. 15:1509(B); redesignated R.S. 14:403.2(H)(2) as R.S. 15:1509(C); and redesignated R.S. 14:403.2(M) as R.S. 15:1509(D).

§ 1510. Implementation.

A. The adult protection agency may adopt such rules and regulations as may be necessary in carrying out the provisions of this Chapter. Specifically, such rules shall provide for cooperation with local agencies, including but not limited to hospitals, clinics, and nursing homes, and cooperation with other states. The adult protection agency shall also be responsible for ongoing inservice training for its staff which assures adequate performance.

B. The adult protection agencies may enter into cooperative agreements with other state agencies or contractual agreements with private agencies to carry out the purposes of this Chapter. The immunity granted to the staff of the adult protection agencies shall extend to the staff of those agencies carrying out the provisions of this Chapter through cooperative or contractual agreement.

C. The adult protection agencies shall implement adult protective services for aged and disabled adults in accordance with an agency plan and shall submit an annual funding request in accordance with its plan. No funds shall be expended to implement the plan until the budget is approved by the commissioner of administration and by the legislature in the annual state appropriations act.

D. When the adult protection agency’s staff is not sufficient to respond promptly to all reported cases, the adult protection agency shall set priorities for case response and allocate staff resources to cases in accordance with the rules and regulations promulgated in accordance with Subsection A of this Section. Absent evidence of willful or intentional misconduct or gross negligence in carrying out the investigative functions of the adult protective services program, caseworkers, supervisors, program managers, and agency heads shall be immune from civil or criminal liability in any legal action arising from any decision by the adult protection agency relative to the setting of priorities for cases and targeting of staff resources. (Acts 2008, No. 181, § 2, eff. June 13, 2008.)

2008 Amendments. — Acts 2008, No. 181, § 2, effective June 13, 2008, redesignated R.S. 14:403.2(I) as R.S. 15:1510.

§ 1511. Emergency protective services; ex parte order.

A. (1) If the adult protection agency has reasonable cause to believe that an adult is at immediate and present risk of substantial harm or deterioration from abuse, neglect, or self-neglect, and the adult lacks the capacity to consent, or with the consent of an adult who has capacity, the agency or any entity named in R.S. 15:1507(G) may petition a court of competent civil jurisdiction for an ex parte order to provide emergency protective services. The petition shall contain an affidavit setting forth the facts upon which the agency relied in making the determination.

(2) When the circumstances placing the adult at risk are such that there is insufficient time to file a petition for emergency protective services, the facts supporting an ex parte order to provide emergency protective services may be relayed to the court orally or telephonically and the court may issue its order orally. In such cases, a written verified petition for ex parte order shall be filed with the court by the close of the following business day and a written order shall be issued.

B. The ex parte order shall specify the services needed to protect the adult, which may include medical treatment, social services, placement in a safer living situation, the services of law enforcement or emergency medical services to transport the adult to a treatment facility or safe living location, and other services needed to protect the adult and may contain any remedy outlined in R.S. 15:1508 or any remedy deemed by the court as needed to protect the adult. However, admission to a mental health treatment facility shall be made only in accordance with the provisions of R.S. 28:1 et seq.

C. The ex parte order shall be effective for fifteen days but may be extended one time for another fifteen days upon a showing to the court that continuation of the order is necessary to prevent further harm to the adult.

D. (1) There shall be a hearing held by the court before the expiration of the ex parte order or the extension thereof but no earlier than fifteen days from the effective date of the ex parte order.

(2) The adult has the right to be represented by an attorney. If the alleged abused or neglected adult has no attorney, the court shall appoint an attorney to represent him.

(3) At the hearing, the adult protection agency has the burden to prove that the adult lacks the capacity to consent, and that the adult is at immediate and present risk of substantial harm or deterioration from abuse, neglect, or self-neglect.

(4) The adult shall have the right to present evidence, call witnesses, be heard on his own behalf, and cross-examine witnesses called by the adult protection agency.

(5) Reasonable notice of the hearing and rights set forth in this Chapter shall be given to the adult.

(6) After the hearing, if the court grants an order in favor of the adult protection agency, the court’s order shall specify the services needed to protect the adult, which may include medical treatment, social services, temporary placement in a safer living situation, and other services needed to protect the adult and may contain any remedy outlined in R.S. 15:1508 or any remedy deemed by the court as needed to protect the adult. However, admission to a mental health treatment facility shall be made only in accordance with the provisions of R.S. 28:1 et seq.

(7) The order shall be effective for a period of one hundred eighty days, but the order may be renewed one time for another one hundred eighty days and thereafter annually upon a showing to the court that continuation of the order is necessary to prevent further harm to the adult. (Acts 2008, No. 181, § 2, eff. June 13, 2008.)

2008 Amendments. — Acts 2008, No. 181, § 2, effective June 13, 2008, redesignated R.S. 14:403.2(N) as R.S. 15:1511.

CROSS REFERENCES

Louisiana Law. — Investigation of reports, assessment, actions taken, and court orders, see La. R.S. 15:1507.

Ex officio notaries public of the adult protection agency, see La. R.S. 35:406.

CHAPTER 15. WITNESS PROTECTION SERVICES.

Section

1601. Short title.

1602. Legislative findings.

1603. Definitions.

1604. Witness Protection Services Board; composition; powers and duties.

1605. Board immunity.

1606. Protection services provided to critical witnesses; notice to defense counsel.

1607. Petition requesting witness protection services.

1608. Temporary witness protection services; exigent circumstances.

1609. Written memorandum of understanding; persons required to sign; criteria.

1610. Refusal of protection services; revocation of services upon violation of memorandum of understanding.

1611. Relocation of critical witness to a public school.

1612. Right of action not created; immunity.

1613. Liaison with United States Marshal’s Office; pursuit of federal resources and funding.

1614. Confidentiality of records.

Editor’s Notes. — Acts 2009, No. 263, § 1, enacted Chapter 15 of Title 15, comprised of R.S. 15:1601 through 1614.

§ 1601. Short title.

This Chapter shall be known as and may be cited as the “Witness Protection Services Act”. (Acts 2009, No. 263, § 1, eff. Aug. 15, 2009.)

Editor’s Notes. — Acts 2009, No. 263, § 1, enacted Chapter 15 of Title 15, comprised of R.S. 15:1601 through 1614.

Quoted Statutory Material. — Acts 2009, No. 263, § 5, provides that “The provisions of this Act shall be implemented to the extent that funds have been appropriated by the legislature or made available through grants or federal funds.”

CROSS REFERENCES

Louisiana Law. — Structure of executive branch of state government, see La. R.S. 36:4.

§ 1602. Legislative findings.

The legislature finds and declares that full and voluntary cooperation with state and local law enforcement agencies by witnesses to crimes is imperative for the general effectiveness of the criminal justice system and the protection of witnesses is essential to obtaining that cooperation. (Acts 2009, No. 263, § 1, eff. Aug. 15, 2009.)

Quoted Statutory Material. — Acts 2009, No. 263, § 5, provides that “The provisions of this Act shall be implemented to the extent that funds have been appropriated by the legislature or made available through grants or federal funds.”

§ 1603. Definitions.

For the purposes of this Chapter, the following words shall have the following meanings:

(1) “Board” means the Witness Protection Services Board established in R.S. 15:1604.

(2) “Critical witness” means any witness who is reasonably expected to give testimony that is, in the judgment of the prosecuting attorney, essential to a criminal investigation or proceeding.

(3) “Immediate family” means a spouse, parent, child, stepchild, sibling, grandparent, household member, or legal representative of a critical witness, except when such person is in custody for an offense or is the defendant.

(4) “Prosecuting attorney” means the district attorney, assistant district attorney, attorney general, or an attorney with prosecutorial authority for a local governing authority.

(5) “Witness” means either of the following:

(a) Any person who is a victim of conduct defined as a crime under any law of this state, another state, or the United States.

(b) Any person who has testified or is expected to testify for the prosecution in a criminal proceeding, or who, by reason of having relevant information, is subject to call or likely to be called as a witness for the prosecution in a criminal proceeding, whether or not any action or proceeding has yet been commenced. (Acts 2009, No. 263, § 1, eff. Aug. 15, 2009.)

Quoted Statutory Material. — Acts 2009, No. 263, § 5, provides that “The provisions of this Act shall be implemented to the extent that funds have been appropriated by the legislature or made available through grants or federal funds.”

§ 1604. Witness Protection Services Board; composition; powers and duties.

A. (1) The Louisiana Witness Protection Services Board, referred to in this Chapter as the “board”, is hereby created and established within the office of the governor and shall provide for the supervision, administration, and delivery of witness protection services. The board shall be a body corporate with the power to sue and be sued.

(2) The board and its agents and employees shall be subject to the Code of Governmental Ethics.

(3) Notwithstanding the provisions of R.S. 42:11 et seq., the board may meet in private session to consider and take action on matters concerning the awarding of protective services to, the identity of, or the location of a critical witness or any immediate family member of a critical witness.

B. The board shall be domiciled in East Baton Rouge Parish and shall be comprised of seven members as follows:

(1) The superintendent of the office of state police or his designee, who shall be a law enforcement officer.

(2) The attorney general or his designee, who shall be an attorney employed in the office of the attorney general.

(3) One member, who shall be a retired judge with criminal law experience, appointed by the chief justice of the Supreme Court of Louisiana.

(4) One member of the Louisiana Senate appointed by the president of the Louisiana Senate.

(5) One member of the House of Representatives appointed by the Speaker of the House of Representatives.

(6) One member appointed by the governor from a list of three nominees submitted by the Louisiana Sheriffs’ Association.

(7) One member appointed by the governor from a list of three nominees submitted by the Louisiana District Attorneys’ Association.

C. Four members shall constitute a quorum, and all actions of the board shall require the affirmative vote of at least four members.

D. The governor shall appoint the chairman of the board, and the board shall annually elect such other officers from among its members as the board deems appropriate.

E. The board shall meet at such times and places as may be fixed by the board.

F. Notwithstanding R.S. 42:11 et seq., the board may conduct meetings through telecommunication and teleconference.

G. (1) The board may employ an executive director and such other personnel as it deems necessary in its administration of this Chapter.

(2) The board may appoint such committees or persons as it deems necessary to advise or assist it in the administration of this Chapter.

(3) The board may incur all necessary and proper expenses.

(4) The board may adopt all rules necessary to implement the provisions of this Chapter. All rules shall be adopted in accordance with the Administrative Procedure Act.

H. The board shall establish procedures to maximize federal funds for witness protection services.

I. The board shall oversee the state’s witness protection services program and coordinate the efforts of state and local law enforcement agencies to protect the health, safety, and welfare of critical witnesses or immediate family members of critical witnesses, including but not limited to the administration and approval of funding for witness protection services.

J. The board shall have the right to employ outside legal counsel. (Acts 2009, No. 263, § 1, eff. Aug. 15, 2009.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute updated internal references in (A)(3) and (F). See Acts 2010, No. 861, § 23.

Quoted Statutory Material. — Acts 2009, No. 263, § 5, provides that “The provisions of this Act shall be implemented to the extent that funds have been appropriated by the legislature or made available through grants or federal funds.”

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 15:1603.

§ 1605. Board immunity.

A. The board, its members, and its agents shall be immune from personal liability for actions taken in good faith in the discharge of the board’s responsibilities.

B. The state shall hold the board, its members, and its agents harmless from all costs, damages, and attorney fees arising from claims and suits against them with respect to matters to which immunity applies. (Acts 2009, No. 263, § 1, eff. Aug. 15, 2009.)

Quoted Statutory Material. — Acts 2009, No. 263, § 5, provides that “The provisions of this Act shall be implemented to the extent that funds have been appropriated by the legislature or made available through grants or federal funds.”

§ 1606. Protection services provided to critical witnesses; notice to defense counsel.

A. Protection services provided to a critical witness or the immediate family of a critical witness may include but not be limited to any of the following:

(1) Any necessary armed protection or escort, marked or unmarked surveillance, or periodic visits or contact by law enforcement officials prior, during, or subsequent to a criminal proceeding.

(2) Physical relocation to an alternate shelter, housing, or residence.

(3) Reasonable housing expenses.

(4) Transportation or storage of personal possessions.

(5) Basic living expenses.

(6) Assistance in assumption of a new identity and relocation.

(7) Petition for a protective order against any individual identified as a threat to a critical witness.

B. Any protection services provided to a critical witness shall be made known to defense counsel as provided by law. (Acts 2009, No. 263, § 1, eff. Aug. 15, 2009.)

Quoted Statutory Material. — Acts 2009, No. 263, § 5, provides that “The provisions of this Act shall be implemented to the extent that funds have been appropriated by the legislature or made available through grants or federal funds.”

§ 1607. Petition requesting witness protection services.

A. In any criminal investigation or proceeding, the prosecuting attorney with jurisdiction over the investigation or proceeding may file a petition with the board requesting witness protection services for a critical witness if the prosecuting attorney certifies that such witness’s participation in the investigation or proceeding places the witness at risk of harm, including but not limited to intimidation or retaliatory violence. The identity of the witness shall not be provided to the board and shall remain confidential.

B. The petition shall include a proposed plan for protection services which shall include but not be limited to projected costs, method of protection, and likely duration of services.

C. The board shall review the petition as soon as possible and if, by a vote of four or more board members, it finds that the petition and plan comply with the rules and regulations established by the board, the board shall assist the prosecuting attorney in coordinating the efforts of state and local agencies to secure witness protection services.

D. The board shall, subject to appropriation, reimburse the prosecuting attorney for any witness protection related costs that comply with the regulations and guidelines established by the board. (Acts 2009, No. 263, § 1, eff. Aug. 15, 2009.)

Quoted Statutory Material. — Acts 2009, No. 263, § 5, provides that “The provisions of this Act shall be implemented to the extent that funds have been appropriated by the legislature or made available through grants or federal funds.”

§ 1608. Temporary witness protection services; exigent circumstances.

A. If a prosecuting attorney determines that exigent circumstances exist regarding an imminent threat to the safety of a critical witness or the immediate family of a critical witness, he may take any appropriate temporary action he determines is necessary to protect the safety of the critical witness and his immediate family without prior approval of the board.

B. The prosecuting attorney shall inform the board of the action taken and the related costs within forty-eight hours. Any such costs, which would otherwise be in compliance with the rules and regulations established by the board pursuant to the provisions of this Chapter, may be reimbursed to the prosecuting attorney. (Acts 2009, No. 263, § 1, eff. Aug. 15, 2009.)

Quoted Statutory Material. — Acts 2009, No. 263, § 5, provides that “The provisions of this Act shall be implemented to the extent that funds have been appropriated by the legislature or made available through grants or federal funds.”

CROSS REFERENCES

Louisiana Law. — Written memorandum of understanding; persons required to sign; criteria, see La. R.S. 15:1609.

§ 1609. Written memorandum of understanding; persons required to sign; criteria.

A. Before providing witness protection services to any critical witness or his immediate family under this Chapter, except where it is determined that temporary protection services are necessary pursuant to R.S. 15:1608, the prosecuting attorney shall enter into a written memorandum of understanding with the critical witness and any person in his immediate family who has attained the age of majority and who will be receiving protective services.

B. If temporary protection services have been provided pursuant to R.S. 15:1608, the critical witness and any person in his immediate family who has attained the age of majority and who is receiving protective services shall enter into a written memorandum of understanding as soon as practicable.

C. (1) The critical witness’s written memorandum of understanding shall be signed by the prosecuting attorney or his designee, the critical witness to be afforded protection services, the tutor or legal guardian of the critical witness if the critical witness is a minor, and the attorney representing the critical witness if the critical witness is represented by counsel.

(2) Any immediate family member who has attained the age of majority and who will be receiving protective services shall execute a written memorandum of understanding in compliance with the provisions of this Section and such memorandum shall be signed by the immediate family member and the prosecuting attorney or his designee.

D. The written memorandum of understanding shall not be considered a grant of immunity from criminal prosecution.

E. The written memorandum of understanding shall include the responsibilities agreed to by the state in providing protection services and the responsibilities agreed to by the critical witness or his immediate family in receiving protection services.

F. The written memorandum of understanding shall provide that the signatory party receiving protection services agrees as a condition of receiving those services to:

(1) Provide complete and truthful information to all relevant law enforcement officials related to all relevant investigations and to testify completely and truthfully in all appropriate proceedings.

(2) Not commit any crime.

(3) Take all necessary precautions to avoid making known to others his participation in the witness protection services program or the provision of protection services under such program.

(4) Comply with any legal obligations or civil judgments.

(5) Cooperate with all reasonable requests of officers and employees of the state who are providing protection services under this Chapter.

(6) Designate another person to act as an agent for the service of process. Under no circumstances shall the person so designated be an employee of the prosecuting attorney or other law enforcement agency or be a member of or perform duties on behalf of the witness protection services board.

(7) Make a sworn statement of all outstanding legal obligations, including obligations concerning child custody and visitation, and child support.

(8) Disclose any probation or parole conditions, obligations, or responsibilities.

(9) Regularly inform the prosecuting attorney of his activities and current address.

(10) Comply with such other specific conditions as are appropriate, stated directly and without ambiguity, so as to be understandable to a reasonable man.

G. The written memorandum of understanding shall provide that the state agrees to:

(1) Provide the names and telephone numbers of representatives of the prosecuting attorney or law enforcement personnel to contact if the critical witness or a member of his immediate family receiving protection services has questions or concerns related to the protection services or to his safety.

(2) Provide the protection services that the prosecuting attorney has requested if approved by the board in accordance with this Chapter.

(3) Provide the procedures to be followed, if there is a determination by the prosecuting attorney that there has occurred a material breach of the memorandum of understanding, as established by the prosecuting attorney. (Acts 2009, No. 263, § 1, eff. Aug. 15, 2009.)

LSLI 2009 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute made a stylistic change in (C), as amended by Acts 2009, No. 263, § 1.

Quoted Statutory Material. — Acts 2009, No. 263, § 5, provides that “The provisions of this Act shall be implemented to the extent that funds have been appropriated by the legislature or made available through grants or federal funds.”

CROSS REFERENCES

Louisiana Law. — Refusal of protection services; revocation of services upon violation of memorandum of understanding, see La. R.S. 15:1610.

§ 1610. Refusal of protection services; revocation of services upon violation of memorandum of understanding.

A. If a critical witness or any immediate family member thereof, after being offered protection services under this Chapter, at any time declines to receive such services, the prosecuting attorney shall request that the critical witness or such immediate family member thereof make such refusal in writing, or, if the critical witness or immediate family member refuses to document such refusal of services in writing, the prosecuting attorney shall document the refusal and inform the witness protection services board forthwith that the critical witness or immediate family member has declined protection services.

B. If a critical witness or immediate family member receiving protection services violates the terms of the memorandum of understanding set forth in R.S. 15:1609 or any other condition of receiving witness protection services under this Chapter, the prosecuting attorney may revoke and terminate all protection services. Upon such revocation and termination of protection services the prosecuting attorney shall notify the critical witness and his immediate family members in writing of the termination of protection.

C. The prosecuting attorney shall notify the board immediately of such revocation and grounds therefore. (Acts 2009, No. 263, § 1, eff. Aug. 15, 2009.)

Quoted Statutory Material. — Acts 2009, No. 263, § 5, provides that “The provisions of this Act shall be implemented to the extent that funds have been appropriated by the legislature or made available through grants or federal funds.”

§ 1611. Relocation of critical witness to a public school.

Notwithstanding any other provision of law to the contrary, if a petition and plan for witness protection, approved by the witness protection services board, requires relocation of a critical witness or immediate family member receiving protection services to a public school within or without the critical witness’s or immediate family member’s current school system, such relocation shall be effectuated without regard to any impediment, including but not limited to class capacity limits and attendance zones of any given school district. (Acts 2009, No. 263, § 1, eff. Aug. 15, 2009.)

Quoted Statutory Material. — Acts 2009, No. 263, § 5, provides that “The provisions of this Act shall be implemented to the extent that funds have been appropriated by the legislature or made available through grants or federal funds.”

§ 1612. Right of action not created; immunity.

A. It is not the intent of the legislature to create any new right, right of action, or cause of action or eliminate any right, right of action, or cause of action existing under current law. Nothing in the provisions of this Chapter shall create, expressly or by implication, any right, claim, or cause of action in favor of anyone in connection with the provisions of witness protection services.

B. The state, any political subdivision of the state, or any officer or employee of the state or political subdivision shall not be subject to any civil liability as a result of any decision to provide or not to provide protection under this Chapter and shall be entitled to absolute immunity for any action or inaction in providing or failing to provide witness protection. (Acts 2009, No. 263, § 1, eff. Aug. 15, 2009.)

Quoted Statutory Material. — Acts 2009, No. 263, § 5, provides that “The provisions of this Act shall be implemented to the extent that funds have been appropriated by the legislature or made available through grants or federal funds.”

§ 1613. Liaison with United States Marshal’s Office; pursuit of federal resources and funding.

A. The board shall establish a liaison with the United States Marshal’s Office in order to facilitate the legal processes over which the federal government has sole authority. The liaison shall coordinate all requests for federal assistance relating to witness protection.

B. The board shall pursue all federal sources that may be available for implementing this Chapter. For that purpose, the board shall establish a liaison with the United States Department of Justice. (Acts 2009, No. 263, § 1, eff. Aug. 15, 2009.)

Quoted Statutory Material. — Acts 2009, No. 263, § 5, provides that “The provisions of this Act shall be implemented to the extent that funds have been appropriated by the legislature or made available through grants or federal funds.”

§ 1614. Confidentiality of records.

A. Any information relating to any witness participating in any program established pursuant to the provisions of this Chapter shall remain confidential and shall not be subject to disclosure pursuant to the Louisiana Code of Criminal Procedure, the Public Records Act as provided under R.S. 44:1 et seq., or any other provision of state law.

B. Information related to the appropriation, allocation, or expenditure of monies on the program that does not include any information relating to any witness shall be public and not subject to Subsection A of this Section. (Acts 2009, No. 263, § 1, eff. Aug. 15, 2009.)

Quoted Statutory Material. — Acts 2009, No. 263, § 5, provides that “The provisions of this Act shall be implemented to the extent that funds have been appropriated by the legislature or made available through grants or federal funds.”

 

TITLE 32. MOTOR VEHICLES AND TRAFFIC REGULATION

Chapter

1 Louisiana Highway Regulatory Act.

2 Driver’s License Law.

2-A Denial of Driving Privileges.

3 Miscellaneous Provisions.

4 Vehicle Certificate of Title Law.

4-A Automotive Dismantlers and Parts Recyclers; Motor Vehicle Crushers; and Scrapped Motor Vehicle Dealers. [Repealed.]

4-B Used Motor Vehicle Dealers and Marine Product Dealers. [Repealed.]

4-C Louisiana Used Motor Vehicle Commission.

5 Motor Vehicle Safety Responsibility Law.

6 Distribution and Sale of Motor Vehicles.

6-A Louisiana Vehicle Protection Product Act.

7 Motor Vehicle Inspection.

8 Vehicle Equipment Safety Compact. [Repealed.]

9 Driver License Compact.

10 Nonresident Violator Compact.

11 Motor Vehicle Habitual Offender Law.

12 Hazardous Materials Transportation and Motor Carrier Safety.

13 Seizure and Forfeiture of Contraband. [Repealed.]

14 Hydrocarbon Gas Powered Vehicles.

15 Notification of Owners.

16 The Louisiana Towing and Storage Act.

17 Tri-State Corridor Commission.

18 Louisiana Motor Vehicle Theft Prevention Authority. [Repealed.]

CHAPTER 1. LOUISIANA HIGHWAY REGULATORY ACT.

PART 1. DEFINITIONS AND GENERAL AUTHORITY.

Section

1. Definitions.

2. Authority of Department of Transportation and Development.

3. Authority of Department of Public Safety and Corrections.

4. Authority of departments to summon witnesses.

5. Authority of other law enforcement officers; parade marshals in Calcasieu Parish and Lake Charles.

6. Authority of Department of Public Safety and Corrections to serve notices and subpoenas; procedure.

7. Authority to operate joint weight enforcement scales with contiguous states; joint enforcement of laws.

PART 2. UNIFORM APPLICABILITY OF CHAPTER; POWER OF LOCAL AUTHORITIES.

SUBPART A. UNIFORMITY OF APPLICATION.

21. Uniform application.

22. Persons riding animals or driving animal-drawn vehicles; application of part.

23. Persons and vehicles working on highways; exceptions.

24. Emergency vehicles; exceptions.

25. Rights of owners of real property.

SUBPART B. POWERS OF LOCAL AUTHORITIES.

41. Power of local municipal authorities.

42. Power of local parish authorities.

PART 3. GENERAL PROHIBITIONS, PENALTIES.

51. Vehicle license required.

52. Driver must be licensed.

53. Proper equipment required on vehicles.

54. Size, weight and load of vehicles limited.

55. Exclusion of vehicles from highways; notice required.

56. Obedience to police officers, weights and standards police officers, and traffic signs.

57. Penalties; alternatives to citation.

57.1. Failure to honor written promise to appear; penalty; disposition of fines.

57.2. Fee for expenses incurred for renewal or reissuance of suspended operator’s license; office of the prosecuting authority.

58. Careless operation.

PART 4. TRAFFIC REGULATIONS.

SUBPART A. SPEED RESTRICTIONS.

61. Maximum speed limit.

62. [Repealed.]

63. Establishing of speed zones.

63.1. [Repealed.]

64. General speed law.

65. Drag racing and racing on public roads and certain property; exemptions.

SUBPART B. DRIVING ON THE RIGHT SIDE, OVERTAKING AND PASSING, ETC.

71. Driving on right side of road; exceptions.

72. Passing vehicles proceeding in opposite directions.

73. Passing a vehicle on the left.

73.1. Rolling roadblocks prohibited on certain multiple-lane highways; definitions; penalties.

74. When passing on the right is permitted.

75. Limitations on passing on the left.

76. Further limitations on passing on the left.

76.1. Limitations on passing bicycles.

77. No passing zones.

77.1. School zones; no passing zones.

78. One-way roadways and rotary traffic islands.

79. Driving on roadway laned for traffic.

80. Overtaking and passing school buses.

81. Following vehicles.

82. Driving on divided highways.

83. Driving on highways with two-way left-turn lanes and dedicated left-turn lanes.

SUBPART C. TURNING, STARTING AND STOPPING AND SIGNALS THEREFOR.

101. Required position and method of turning at intersections.

102. Turning on curve or crest of grade prohibited.

103. Moving parked vehicles.

104. Turning movements and required signals.

105. Signals by hand and arm or signal lamps.

106. Methods of giving hand and arm signals.

SUBPART D. RIGHT OF WAY.

121. Vehicle approaching or entering intersection.

122. Vehicle turning left at intersection.

123. Stop signs and yield signs; penalties for violations.

124. Vehicle entering highway from private road, driveway, alley or building.

125. Procedure on approach of an authorized emergency vehicle; passing a parked emergency vehicle.

126. Cattle crossings.

127. Golf cart and all-terrain vehicle crossings.

127.1. Golf cart crossings.

127.2. Golf carts; Palmetto Island State Park.

SUBPART E. PARKING, STANDING AND STOPPING.

141. Stopping, standing, or parking outside business or residence districts.

142. Officers authorized to remove illegally stopped vehicles.

143. Stopping, standing or parking prohibited in specified places.

143.1. Blocking of private driveways, highways and department rights of way, penalties.

143.2. [Repealed.]

144. Additional parking regulations.

145. Unattended motor vehicles.

146. Prohibited parking; leased or rented motor vehicles.

SUBPART E-1. OPEN ROADS LAW.

151. Open roads agreement.

152. Police Officer Standards and Training (POST) certified course for Traffic Incident Management.

153. Instant Tow Dispatch Pilot Program; Expedited Towing Pilot Program.

154. Removal of bodies.

SUBPART F. RAILROAD GRADE CROSSINGS.

168. Equipment of locomotive with bell and whistle or horn, sounding of signals.

169. Cross buck, stop and warning signs, traffic control devices.

170. Exemptions; Old Metairie railroad corridor; elimination of railroad liability.

171. Obedience to signal indicating approach to train; reporting violations; penalties.

172. All vehicles must stop at certain railroad grade crossings.

173. [Repealed.]

173.1. Railroad grade crossings; stopping required.

174. Moving heavy equipment at railroad grade crossings.

175. Vehicles must yield at railroad grade crossings; exceptions; penalties for violations.

176. Required notification of recording devices carried on railroad trains.

SUBPART G. OPERATION OF MOTORCYCLES, MOTOR-DRIVEN CYCLES AND BICYCLES.

190. Safety helmets.

190.1. Eye protective devices to be worn by motorcyclist; windshield on motorcycle.

191. Riding on motorcycles.

191.1. Operating motorcycles on roadways laned for traffic.

191.2. Clinging to other vehicles.

191.3. Footrests and handlebars.

192. Riding on motor-driven cycles.

193. Operation of bicycles; general provision.

194. Traffic laws apply to persons riding bicycles.

195. Riding on bicycles.

196. Clinging to vehicles.

197. Riding on roadways and bicycle paths.

198. Operating motorized bicycles.

199. Bicycle helmets; restraining seats.

200. Operation of motor scooters on sidewalks.

201. Harassment of bicyclists prohibited; penalties.

202. Louisiana Bicycle and Pedestrian Safety Fund.

203. Motor vehicles operating in bicycle lanes.

SUBPART G-1. ELECTRIC MOBILITY AIDS.

206. Electric mobility aids.

SUBPART H. PEDESTRIANS’ RIGHTS AND DUTIES.

211. Pedestrians subject to traffic regulations.

212. Pedestrians right-of-way in crosswalks.

213. Crossing at other than crosswalks.

214. Drivers to exercise due care.

215. Pedestrians to use right half of crosswalks.

216. Pedestrians on highways or interstate highways.

217. Blind and incapacitated pedestrians; use of canes; persons in wheelchairs; vehicles.

218. Pedestrians soliciting rides or business.

219. Pedestrians right-of-way on sidewalks.

SUBPART I. SIGNS, MARKERS AND SIGNALS.

231. Obedience to and required traffic-control devices.

232. Traffic-control signals.

232.1. Vehicle approaching intersection in which traffic lights are inoperative.

233. Pedestrian-control signals.

234. Flashing signals.

235. Uniform highway marking system.

236. Privately owned signs on public rights of way prohibited; exceptions; authority of municipalities and department of highways; advertising on convenience facilities at public transit stops.

237. Barricades, signs, and signals; prohibition against tampering with, removing, possessing, and violating instructions; exceptions.

238. Directional signs.

SUBPART J. VEHICLES TRANSPORTING EXPLOSIVES OR INFLAMMABLES.

251. Permission for operation; crossing railroad grade crossings; markings.

252. Equipment and inspection.

253. Commissioner; transportation of explosives.

SUBPART K. REGULATION OF CERTAIN HIGHWAYS AND ESTABLISHMENT OF THROUGH HIGHWAYS.

261. Authority to prohibit use of road.

262. Controlled access highways.

263. Special restrictions on use of Louisiana Interstate highways.

264. Authority to regulate traffic through tunnels.

265. Designating through highways.

266. Enforcement of speed limit on certain highways; disposition of fines.

SUBPART L. MISCELLANEOUS PROVISIONS.

281. Limitations on backing.

282. Obstruction to driver’s view or driving mechanism.

283. Improper opening or leaving open of vehicle doors.

284. Riding in house trailers, on fenders, on running board or on rear racks prohibited; open pickup trucks; utility trailers.

285. Coasting prohibited.

286. Following authorized emergency vehicles prohibited.

287. Crossing fire hoses.

288. Driving through safety zone prohibited.

289. Cellular radio telecommunication device use by operators of school buses prohibited; penalties.

289.1. Cellular telephone use; certain drivers prohibited; exceptions; penalties.

290. Driving across ditches; requirements.

291. Liability for damage to highway or structure.

291.1. Roadway hazard cleanup.

292. Hunting or discharge of firearms, when prohibited.

292.1. Transportation and storage of firearms in privately owned motor vehicles.

293. Prohibiting standing of school children under certain circumstances; limiting number of children transported at one time.

294. Mississippi River Bridge crossings prohibited.

295. Child passenger restraint system.

295.1. Safety belt use; tags indicating exemption.

295.2. Wearing of headphones; prohibitions; exceptions.

295.3. Leaving children unattended and unsupervised in motor vehicles; prohibition; penalties.

295.3.1. Child safety alarms in motor vehicles used to transport children; day care facilities; quality care rating system.

295.4. Guidelines for seat belt and motor vehicle liability security checkpoints; law enforcement agencies.

296. Stopping, parking, or standing upon the highway shoulder; driving upon the highway shoulder.

297. Low rider vehicles.

297.1. [Repealed.]

298. Farm equipment on highway shoulders.

299. Off-road vehicles; authorization for use on the shoulders of certain public roads and highways; authorization for use on certain public property.

299.1. Off-road vehicles.

299.2. Off-road vehicles; mini-trucks.

300. Possession of alcoholic beverages in motor vehicles.

300.1. Low-speed vehicles; safety equipment requirements; exemptions; registration; safety inspections.

300.2. Electric personal assistive mobility devices; operation; exceptions.

300.3. Funeral processions.

300.4. Smoking in motor vehicles prohibited; penalties.

300.5. Use of certain wireless telecommunications devices for text messaging prohibited.

300.6. Use of wireless telecommunications devices by certain drivers prohibited; exceptions.

300.7. Use of certain wireless telecommunications devices by minors while driving prohibited; exceptions.

PART 5. EQUIPMENT OF VEHICLES.

SUBPART A. LAMPS AND OTHER LIGHTING EQUIPMENT.

301. When lighted lamps are required.

302. Visibility distance and mounted height of lamps.

303. Headlamps on motor vehicles; motorcycles and motordriven cycles.

304. Tail lamps

305. New motor vehicles to be equipped with reflectors.

306. Stop lamps and turn signals required on new motor vehicles.

307. Application of succeeding sections.

308. Additional equipment required on buses, trucks, truck tractors, trailers, semi-trailers and pole trailers.

309. Color of clearance lamps, identification lamps, side marker lamps, backup lamps and reflectors.

310. Mounting of reflectors, clearance lamps and side marker lamps.

311. Visibility of reflectors, clearance lamps, and marker lamps.

311.1. Equipment combinations.

312. Obstructed lights not required.

313. Lamp or flag on projecting load.

314. Lamps on parked vehicles.

315. Lamps on farm tractors, farm equipment and implements of husbandry.

315.1. Reflecting tape on trailers hauling sugarcane.

316. Lamps on other vehicles and equipment.

317. Spotlights and auxiliary lamps.

318. Audible and visual signals on certain vehicles.

319. Signal lamps and signal devices.

320. Additional lighting equipment.

320.1. Vehicular hazard warning signals.

321. Multiple beam road lighting equipment.

322. Use of multiple beam road lighting equipment.

323. Single-beam road-lighting equipment.

324. Lighting equipment on motor-driven cycles.

325. Alternate road-lighting equipment.

326. Number of driving lamps required or permitted; parking lights.

327. Special restrictions on lamps.

328. Special lighting equipment on school buses.

329. [Repealed.]

329.1. Bicycles; front lamps; rear lamps; side and rear reflectors.

330. Selling or using lamps or equipment.

331. Authority of commissioner with reference to lighting devices.

332. Adjustment certificate.

333. Certain lights around license plates prohibited.

334. Installation or use of certain lamps prohibited.

SUBPART B. BRAKES.

341. Brake equipment required.

341.1. Exemptions; farm vehicles and equipment.

342. Performance ability of brakes.

343. Condition of brakes.

344. Brakes after engine failure.

345. Brakes on motor driven cycles.

346. Brakes on bicycles.

SUBPART C. OTHER EQUIPMENT.

351. Horns and warning devices.

352. Mufflers; requirements; prevention of excessive noise, fumes and smoke.

353. Modification of exhaust systems.

354. Mirrors.

355. Fire extinguishers.

356. Windshields must be equipped with wiping and washing systems.

357. Windshields required.

358. Motorcycle windshields.

359. Safety glass required.

360. Safety glass defined.

361. Approved types of safety glass.

361.1. View outward or inward through windshield or windows; obscuring prohibited.

361.2. Medical exemption.

361.3. Security exemption

362. Restrictions as to tire equipment.

363. Fuel tank caps.

364. Fenders and mudguards.

365. Television.

366. Required equipment of tow cars.

367. Certain vehicles to carry flares or other warning devices.

368. Display of warning devices when vehicle disabled.

369. Red flags, use in parking certain vehicles.

370. Warning devices must be approved by commissioner prior to sale or use thereof.

371. Enforcement of Part.

372. Warning devices, submission to commissioner; fee.

373. Removal of warning device.

374. Violation of regulations of commissioner.

375. Air conditioning equipment.

376. Special lights for certain department vehicles.

377. Slow moving vehicle, identification.

378. School bus body, hood, bumpers; color of paint; back-up audible alarms.

378.1. Display of patently obscene words, photographs, and depictions.

378.2. Ignition interlock devices; condition of probation for certain DWI offenders; restricted license.

378.3. Installation of sound amplification systems to exterior of vehicle; prohibited.

PART 6. SIZE, WEIGHT, AND LOAD OF VEHICLE.

379. Applicability; regulations in excess of R.S. 32:380 through R.S. 32:386 prohibited.

SUBPART A. SIZE, WIDTH, HEIGHT, LENGTH, WEIGHT AND LOAD OF VEHICLES IN REGULAR OPERATION.

380. Width; projecting loads on vehicles.

381. Height.

382. Length; special length limits.

383. Loads on vehicles; care required thereto; penalties; definition.

383.1. Loads of loose materials on vehicles; care required thereto; penalties.

384. Trailers and towed vehicles.

385. Farm vehicles and equipment; exemptions.

385.1. Recreational vehicles; exemptions.

386. Weight.

386.1. Blanket oversize yearly permit; fees.

SUBPART B. SPECIAL PERMITS.

387. Special permits.

387.1. Escort vehicles; permit to operate required.

387.2, 387.3. [Repealed.]

387.4. Equipment destined to or from any oil or gas facility or petrochemical complex; Interstate highways.

387.5. Special permits; authorization to travel on portions of Interstate 49.

387.6. Special permits; trucks hauling cotton modules.

387.7. Special permits; vehicles hauling sugarcane.

387.8. Vehicles requiring steering axle permit; interstate highways.

387.9. Special permit; vehicles hauling agronomic or horticultural crops.

387.9.1. Special permits; vehicles hauling agronomic or horticultural crops; authorization to travel upon segment of Interstate 49 as alternate route to US 71 and US 167.

387.10. Special permit; vehicles transporting timber cutting or logging equipment.

387.11. Semiannual critical off-road equipment permit; authorization.

387.12. Annual noncritical off-road equipment permit; authorization.

387.13. [Repealed.]

387.14. Special permit; heavy equipment.

387.15. [Repealed.]

387.16. Special permit; sealed containerized cargo for export; containerboard, kraft liner, and roll pulp; limitations.

387.17. Special permit; containerized cargo intended for export; rules and regulations; ports in Ouachita Parish

387.18. [Repealed.]

387.19. Special permit; bagged rice for export; rules and regulations; Port of Lake Charles.

SUBPART C. PENALTIES.

388. Penalties; payments

388.1. Penalties; multiple violations.

SUBPART D. ENFORCEMENT, PAYMENT AND COLLECTION PROCEDURES.

389. Weights and standards police; enforcement procedure; payment and collection procedures; administrative review.

PART 6-A. WEIGH-IN-MOTION PHOTO ENFORCEMENT SYSTEM.

390. Weigh-In-Motion (WIM) System.

PART 6-B. LOUISIANA TRUCK CENTER.

390.21. Louisiana Truck Center; creation; purpose.

390.22. Services and assistance.

390.23. Agency representatives.

390.24. [Repealed.]

PART 7. PROCEDURE AND REPORTS.

391. Appearance upon arrest.

392. Impounding of vehicles; prohibitions.

392.1. [Repealed.]

393. Persons charged with traffic violations; time for disposition, licenses, reports, and records to be sent to Department of Public Safety and Corrections, fee charged; record of unpaid traffic fines and parking fines.

393.1. Records of convictions; extracts; fees.

393.2. Reports; diplomatic immunities and privileges; U.S. Department of State; deadlines.

394. Flagrant violations; courts to give details on request of department.

395. Police officers not impeded by this chapter.

396. Commissioner to publish records.

397. Commissioner to furnish forms and receive accident reports.

397.1. Accident reports; citizens right to privacy.

398. Accident reports; when and to whom made; information aid; fees for copies; fees for accident photographs.

PART 7-A. UNIFORM TRAFFIC CITATIONS.

398.1. Traffic citations; form; issuance.

398.2. Disposition of traffic citations; unlawful acts; records.

398.3. Illegal cancellation of traffic citation; penalty; audit of citation records; publication.

398.4. When copy of citation shall be deemed a lawful complaint.

398.5. Applicability.

PART 7-B. REPORTING OF STATISTICS RELATED TO TRAFFIC CITATIONS.

398.10. Collection and reporting of statistical information relating to traffic stops.

PART 8. METHOD OF CITATION.

399. Citation.

PART 1. DEFINITIONS AND GENERAL AUTHORITY.

§ 1. Definitions.

When used in this Chapter, the following words and phrases have the meanings ascribed to them in this Section, unless the context clearly indicates a different meaning:

(1) “Authorized emergency vehicle” means a vehicle of a fire department, a vehicle of the weights and standards police force, a police vehicle or bicycle, a privately owned vehicle belonging to members of an organized volunteer fire department or fire district when so designated or authorized by the fire chief of that fire department or fire district, an industrial-owned vehicle assigned to members of a fire department or fire district when so designated or authorized by the fire chief of that fire department or fire district, a vehicle parked or stopped by elevator repair or construction personnel while responding to an elevator emergency, such ambulances and emergency medical response vehicles certified by the Department of Health and Hospitals that are operated by certified ambulance services, and emergency vehicles of municipal departments or public service corporations as are designated or authorized by the secretary of the Department of Transportation and Development or by the chief of police of any incorporated municipality. For purposes of this Section, elevator repair shall be limited to those elevators that move people.

(1.1) “Autocycle” means an enclosed motorcycle that is equipped with safety belts, rollbar, windshield wipers, steering wheel, and equipment otherwise required on a motorcycle and which has no more than three wheels in contact with the roadway at any one time.

(2) “Axle” means the common axis of rotation of one or more wheels whether power-driven or freely rotating, and whether in one or more segments, and regardless of the number of wheels carried thereon.

(3) “Axle group” means an assemblage of two or more consecutive axles considered together in determining their combined load effect on a highway.

(4) “Bicycle” means every device upon which any person may ride, propelled exclusively by human power, and having one or more wheels.

(4.1) “Bicycle facility” means any physical facility provided for the exclusive or semi-exclusive use of bicycles. This includes but is not limited to unmarked shared roadways, marked shared roadways, bicycle lanes, shared use trails, and end of trip facilities.

(4.2) “Bicycle lane” means the part of the roadway adjacent to the travel lane, designated by official signs or markings for the preferential or exclusive use by bicycles and electric mobility aid users.

(4.3) “Bicycle parking” means any facility for the storage of bicycles to protect against theft and damage.

(4.4) “Bicycle path or trail” means a public way separated by open space, grade, or other physical barrier from motor traffic, either within the highway right-of-way or within an independent right-of-way, that is designated for use by persons riding bicycles.

(5) “Bus” or “large passenger vehicle” means every motor propelled vehicle designed for carrying more than ten persons other than a taxicab constructed and designed for transporting persons for commercial purposes.

(6) “Business district” means the territory contiguous to and including a highway when within any six hundred feet along such highway there are buildings in use for business or industrial purposes, including but not limited to hotels, banks, or office buildings, railroad stations and public buildings which occupy at least three hundred feet frontage on one side or three hundred feet collectively on both sides of the highway.

(7) “Cargo” means the items or freight to be moved, including items placed on or in a vehicle, towed by a vehicle, or a vehicle itself.

(8) “Chauffeur” means every person who is employed by another for the principal purpose of driving a motor vehicle, and every person who drives a school bus transporting school children or any motor vehicle when in use for the transportation of persons or property for compensation.

(9) “Combination of vehicles” means every group of two or more vehicles howsoever joined together which are drawn or propelled by a single motor vehicle.

(10) “Commissioner” means the deputy secretary of the Department of Public Safety and Corrections, public safety services.

(11) “Connecting mechanism” means an arrangement of parts interconnecting two or more consecutive axles to the frame of a vehicle in such a manner as to equalize the load between axles.

(12) “Controlled-access highway” means every highway, street, or roadway in respect to which owners or occupants of abutting lands and other persons have no legal right of access to or from the same except at such points only and in such manner as may be determined by the public authority having jurisdiction over such highway, street, or roadway.

(13) “Crosswalk” means: (a) That part of a roadway at an intersection included within the connections of the lateral lines of the sidewalks, shoulders, or a combination thereof on opposite sides of the highway measured from the curbs or, in absence of curbs, from the edges of the traversable roadway or if there is neither a sidewalk nor shoulder, a crosswalk is the portion of the roadway at an intersection that would be included within the prolongation of the lateral lines of the sidewalk, shoulder, or both on the opposite side of the street if there were a sidewalk or shoulder.

(b) Any portion of a roadway at an intersection or elsewhere distinctly indicated for pedestrian crossing by lines or other markings on the surface.

(14) “Department” means the Department of Transportation and Development.

(15) “Divided highway” means any highway divided into roadways by a median, physical barrier, or clearly indicated dividing section so constructed as to impede vehicular traffic.

(16) “Driver” means every person who drives or is in actual physical control of a vehicle.

(17) “Dummy axle” means a single axle attached independently to the frame of a vehicle and so designed and placed as to indicate the appearance of and to carry a uniformly distributed load of a normal tandem axle.

(18) “Explosives” means any chemical compound or mechanical mixture that is commonly used or intended for the purpose of producing an explosion and which contains any oxidizing and combustive units or other ingredients in such proportions, quantities, or packing that an ignition by fire, by friction, by concussion, by percussion, or by detonator of any part of the compound or mixture may cause such a sudden generation of highly heated gases that the resultant gaseous pressures are capable of producing destructive effects on contiguous objects or of destroying life or limb.

(19) “Farm tractor” means every motor vehicle designed and used primarily as a farm implement, for drawing plows, mowing machines, and other implements of husbandry.

(20) “Flammable liquid” means any liquid which has a flash point of seventy degrees F., or less, as determined by a tagliabue or equivalent closed-cup test device.

(21) “Freight-carrying vehicle” means every motor vehicle designed for and used primarily as a carrier of freight transported for commercial purposes, which vehicle is licensed for six thousand pounds or more. This shall not include pick-up or panel trucks unless they are so heavily loaded with such freight as to exceed six thousand pounds gross weight and shall never include any passenger-carrying vehicle.

(22) “Gross weight” means the weight of a vehicle and/or combination of vehicles without load on all axles including the steering axle plus the weight of any load thereon.

(23) “Height” means the total vertical dimension of any vehicle above the ground surface including any load and load-holding devices thereon.

(24) “High pressure pneumatic tire” means a pneumatic tire designed for use and used when inflated with air to one hundred twenty pounds per square inch pressure or more.

(25) “Highway” means the entire width between the boundary lines of every way or place of whatever nature publicly maintained and open to the use of the public for the purpose of vehicular travel, including bridges, causeways, tunnels and ferries; synonymous with the word “street”.

(26) (a) “Intersection” means: The area embraced within the prolongation or connection of the lateral curb lines, or, if none, then the lateral boundary lines of the roadways of two highways which join one another at, or approximately at, right angles, or the area within which vehicles traveling upon different highways joining at any other angle may come in conflict.

(b) Where a highway includes two highways thirty feet or more apart, then every crossing of each highway of such divided highway by an intersecting highway shall be regarded as a separate intersection. In the event such intersecting highway also includes two highways thirty feet or more apart, then every crossing of two highways of such highways shall be regarded as a separate intersection.

(c) The junction of an alley or driveway with a street or highway shall not constitute an intersection unless the roadway or highway at said junction is controlled by a traffic control device.

(d) (i) Where a highway includes a stop line, yield line, or crosswalk that has not been designated on the roadway within the median between the separate intersections, the two intersections and the roadway median between them shall be considered as one intersection.

(ii) Where a highway with a stop line, yield line, or crosswalk is designated on the roadway on the intersection approach, the area within the crosswalk or beyond the designated stop line or yield line shall be part of the intersection.

(iii) Where a crosswalk is designated on a roadway on the departure from the intersection, the intersection shall include the area extending to the far side of such crosswalk.

(27) “Interstate highway” means a fully controlled access highway which is a part of the National System of Interstate and Defense Highways.

(28) “Laned roadway or highway” means a roadway or highway which is divided into two or more clearly marked lanes for vehicular traffic.

(29) “Length” means the total longitudinal dimension of a single vehicle, a trailer, or a semi-trailer. Length of a trailer or semi-trailer is measured from the front of the cargo-carrying unit to its rear and includes load-holding devices thereon.

(30) “Light trailer” means every vehicle of the trailer or semi-trailer type having a loaded gross weight of not more than five hundred pounds.


(31) “Load” means a weight or quantity of anything resting upon something else regarded as its support.

(32) “Local municipal authority” means every council, commission, or other board given authority by the constitution and laws of this state to govern the affairs of a municipality.

(33) “Local parish authority” means every police jury, commission, council, or other board given authority by the constitution and laws of this state to govern the affairs of a parish of this state.

(34) “Low pressure pneumatic tire” means a pneumatic tire designed for use and used when inflated with air to less than one hundred twenty pounds per square inch pressure.

(35) “Metal tire” means every tire, the surface of which is in contact with the highway, is wholly or partly of metal or other hard, nonresilient material.

(36) “Mobile home” means: (a) a trailer or semitrailer which is designed, constructed and equipped as a dwelling place, living abode, or sleeping place, either permanently or temporarily, and is equipped for use as a conveyance on highways; or, (b) a trailer or semitrailer whose chassis and exterior shell is designed and constructed for use as a mobile home, as defined in (a), but which is used instead permanently or temporarily for the advertising, sales, display, or promotion of merchandise or services, or for any other commercial purpose except the transportation of property for hire or the transportation of property for distribution by a private carrier.

(36.1) “Mobility aid” means a device used by individuals to ambulate independently and that is human or electric powered and used in- or outdoors.

(37) “Motor carrier” means any person owning, controlling, managing, operating, or causing to be used or operated any commercial motor vehicle used in the transportation of persons or property over the public highways of this state, whether as a transportation agency or howsoever utilizing said public facilities.

(38) “Motorcycle” means every motor vehicle having a seat or saddle for the use of the rider and designed to travel on not more than three wheels in contact with the ground, but excluding a tractor and excluding a motorized bicycle.

(39) “Motor driven cycle” means every motorcycle, including every motor scooter, with a motor of not to exceed five horsepower.

(40) “Motor vehicle” means every vehicle which is self-propelled, and every vehicle which is propelled by electric power obtained from overhead trolley wires, but not operated upon rails, but excluding a motorized bicycle. “Motor vehicle” shall also include a “low-speed vehicle” which is a four-wheeled, electric-powered vehicle with a maximum speed of not less than twenty miles per hour but not more than twenty-five miles per hour and is equipped with the minimum motor vehicle equipment appropriate for vehicle safety as required in 49 C.F.R. 571.500.

(41) “Motorized bicycle” means a pedal bicycle which may be propelled by human power or helper motor, or by both, with a motor rated no more than one and one-half brake horsepower, a cylinder capacity not exceeding fifty cubic centimeters, an automatic transmission, and which produces a maximum design speed of no more than twenty-five miles per hour on a flat surface.

(42) “Multiple-lane highway” means any highway with two or more clearly marked lanes for traffic in each direction.

(43) “Municipality” means an incorporated village, town, or city created under the authority of the constitution or laws of this state.

(44) “Operator” means every person, other than a chauffeur, who drives or is in actual physical control of a motor vehicle upon a highway or who is exercising control over or steering a vehicle being towed by a motor vehicle.

(45) “Owner” means a person who holds a legal title to a vehicle or in the event a vehicle is the subject of an agreement for the conditional sale, lease, or transfer of possession thereof with the right of purchase upon the performance of the conditions stated in the agreement, with the right of immediate possession in the vendee, lessee, possessor, or in the event such similar transaction is had by means of mortgage and the mortgagor of a vehicle is entitled to possession, then the conditional vendee, lessee, possessor, or mortgagor shall be deemed the owner for the purposes of this Chapter.

(46) “Park” or “parking” means the standing of a vehicle, whether occupied or not, otherwise than temporarily for the purpose of and while actually engaged in loading or unloading merchandise or passengers.

(46.1) “Parking area” means an area used by the public as a means of access to and egress from, and for the free parking of motor vehicles by patrons of a shopping center, business, factory, hospital, institution, or similar building or location.

(46.2) “Passenger car” means any passenger car required to be equipped with safety belts by Federal Motor Vehicle Standard No. 208 (49 CFR 571.208).

(47) “Pavement structure” means the combination of subbase, base course, and surface course placed on an earth subgrade to support the traffic load and distribute it to the roadbed.

(48) “Pedestrian” means any person afoot or utilizing a mobility aid.

(49) “Pneumatic tire” means every tire of rubber or other resilient material which depends upon compressed air for support of a load.

(50) “Police officer” means every officer authorized to direct or regulate traffic or to make arrests for violations of traffic regulations.

(51) “Private road or driveway” means every way or place in private ownership and used for vehicular travel by the owner and those having express or implied permission from the owner, but not by other persons.

(51a) “Quadrum axle” means any four consecutive axles whose centers are more than forty inches but not more than ninety-six inches apart, and are designed to equalize the load between axles.

(52) “Railroad” means a carrier of persons or property upon cars, other than streetcars, operated upon stationary rails.

(53) “Railroad sign or signal” means any sign, signal, or device erected by authority of a public body or official or by a railroad and intended to give notice of the presence of railroad tracks or the approach of a railroad train.

(54) “Railroad train” means a steam or diesel engine, electric or other motor, with or without cars coupled thereto, operated upon rails, except streetcars.

(55) “Regular operation” means movement over highways of vehicles, combinations of vehicles, and loads thereon, subject to the limitations contained in this Chapter governing maximum weights and dimensions for motor vehicles and loads thereon.

(56) “Residence district” means the territory contiguous to a highway not comprising a business district, when the frontage on such a highway for a distance of three hundred feet or more is mainly occupied by dwellings or by dwellings and buildings in use for business.

(57) “Right of way” means the privilege of the immediate use of the highway.

(58) “Road tractor” means every motor vehicle designed, constructed, or used either by itself or for drawing other vehicles used in the construction and maintenance of roads, highways, or streets, and not so constructed as to carry any load thereon, either independently or as a part of the weight of a vehicle or load so drawn.

(59) “Roadway” means that portion of a highway improved, designed, or ordinarily used for vehicular traffic, exclusive of the berm or shoulder. A divided highway has two or more roadways.

(60) “Rotary traffic island” means any circular area of ground, surrounded by a highway or roadway which is designed to prevent the crossing of traffic on four or more otherwise intersecting highways, in order to require all traffic approaching it to proceed for some distance around a portion of the island before entering one of the intersecting highways and to prevent left hand turns onto such otherwise intersecting highways.

(61) “Safety zone” means the area or space officially set apart within a highway for the exclusive use of pedestrians and which is protected or is so marked or indicated by adequate signs as to be plainly visible at all times while set apart as a safety zone.

(62) “School bus” means every motor vehicle that complies with the color, equipment, and identification requirements set forth in this Chapter and is used to transport children to and from school or in connection with school activities, but not including buses operated by common carriers in urban transportation of school children.

(a) “Type I school bus” means any school bus designed to carry more than sixteen pupils at one time.

(b) “Type II school bus” means any school bus designed to carry sixteen or less pupils at one time.

(62.1) “Seat belt” means the manual restraint system installed by the manufacturer as required by Federal Motor Vehicle Standard No. 208 which became effective January 1, 1968.

(63) “Secretary” means the secretary of the Department of Transportation and Development or his delegated or authorized representative.

(64) “Semitrailer” means every single vehicle without motive power designed for carrying property and passengers and so designed in conjunction and used with a motor vehicle that some part of its own weight and that of its own load rests or is carried by another vehicle and having one or more load-carrying axles.

(64.1) “Shared use trail” means a public way separated by open space, grade, or other physical barrier from motor traffic, either within the highway right-of-way or within an independent right-of-way, that is designated for use by pedestrians, mobility aid users, and persons riding bicycles.

(65) “Shoulder” means the portion of the highway contiguous with the roadway for accommodation of stopped vehicles, for emergency use, pedestrian use, mobility aid use, bicycle use, and for lateral support of base and surface.

(66) “Sidewalk” means that portion of a highway between the curb lines, or the lateral lines of a highway, and the adjacent property lines, intended for the use of pedestrians.

(67) “Single axle” means an assembly of two or more wheels, whose centers are in one transverse vertical plane or may be included between two parallel transverse vertical planes forty inches apart extending across the full width of the vehicle.

(68) “Single axle weight” means the total weight transmitted to the road by a single axle.

(69) “Special permit” means a written authorization to move or operate on a highway a vehicle or combination of vehicles with indivisible load of size and/or weight exceeding the limits prescribed for vehicles in regular operation.

(70) “Special permit applicant” means an individual, firm, partnership, corporation, or association making application for a special permit to transport a vehicle, combination of vehicles, and/or load which is oversize or overweight and under whose authority and responsibility such vehicle or load is transported.

(71) “Stand” or “standing” means the halting of a vehicle, whether occupied or not, otherwise than temporarily for the purpose of and while actually engaged in receiving or discharging passengers.

(72) “State maintained highway” means any highway in this state which is contained in the state highway system as defined by law or which is maintained by the department.

(73) “Steering axle” means the axle of a motor vehicle or combination of vehicles by which the same is guided or steered.

(74) “Stop” means, when required, the complete cessation from movement.

(75) “Stop” or “stopping” means, when prohibited, any halting, even momentarily of a vehicle, whether occupied or not, except when necessary to avoid conflict with other traffic or in compliance with the directions of a police officer, weights and standards police officer, or traffic control sign or signal.

(76) “Street” means the entire width between the boundary lines of every way or place of whatever nature publicly maintained and open to the use of the public for the purpose of vehicular travel, including bridges, causeways, tunnels, and ferries; synonymous with the word “highway”.

(77) “Tandem axle” means any two consecutive axles whose centers are more than forty inches but not more than ninety-six inches apart, and are designed to equalize the load between axles.

(78) “Tandem axle weight” means the total weight transmitted to the road by a tandem axle.

(79) “Tandem truck” means every motor propelled single vehicle designed for the conveyance of property or things for hauling purposes and having one front or steering axle and two rear or load carrying axles, even though one of the load carrying axles is not permanently affixed to the frame of the vehicle and may be removed.

(80) “Through highway” means every highway or portion thereof on which vehicular traffic is given preferential right of way, and at the entrances to which vehicular traffic from intersecting highways is required by law to yield the right of way to vehicles on such through highway in obedience to either a stop sign or a yield sign, when such signs are erected as provided in this Chapter.

(81) “Traffic” means pedestrians, ridden or herded animals, vehicles, and other conveyances either singly or together while using any highway for purposes of travel.

(82) “Traffic control device” means all signs, signals, markings, and devices, not inconsistent with this Chapter, placed or erected by authority of a public body or official having jurisdiction, for the purpose of regulating, warning, or guiding traffic.

(83) “Traffic control signal” means a type of highway traffic signal, manually, electrically or mechanically operated, by which traffic is alternately directed to stop and permitted to proceed.

(84) “Trailer” means every single vehicle without motive power designed for carrying property or passengers wholly on its own structure, drawn by a motor vehicle which carries no part of the weight and load of the trailer on its own wheels and having two or more load carrying axles.

(85) “Tridum axle” means any three consecutive axles whose centers are more than forty inches but not more than ninety-six inches apart, and are designed to equalize the load between axles.

(86) “Tridum axle weight” means the total weight transmitted to the road by a tridum axle.

(87) “Truck” means every motor propelled single vehicle for the conveyance of property or things for hauling purposes and having one front steering axle and one rear or load carrying axle.

(88) “Truck-tractor” means every motor vehicle designed and used primarily for drawing other vehicles and not so constructed as to carry a load other than a part of the weight of the vehicle and load drawn.

(89) “Turning path” means the path of a designated point on a vehicle making a specified turn.

(90) “Turning track width” means the radial distance between the turning paths of the outside of the outer front tire and the outside of the rear tire which is nearest the center of the turn.

(91) “Urban district” means the territory contiguous to and including any street which is built up with structures devoted to business, industry, or dwelling houses situated at intervals of less than one hundred feet for a distance of a quarter of a mile or more.

(92) “Vehicle” means every device by which persons or things may be transported upon a public highway or bridge, except devices moved by human power or used exclusively upon stationary rails or tracks. A bicycle or a ridden animal shall be a vehicle, and a trailer or semitrailer shall be a separate vehicle.

(93) Repealed by Acts 2010, No. 320, § 5, effective July 1, 2010.

(93.1) “Weights and standards police officer” means an employee of the Department of Public Safety and Corrections, public safety services, authorized to enforce the provisions of R.S. 32:380 through 388.1, R.S. 32:390, R.S. 47:718, Chapter 4 of Subtitle II of Title 47 of the Louisiana Revised Statutes of 1950, the access laws and regulations relative to controlled access highways, and certain other specified statutes and regulations determined by the deputy secretary of the Department of Public Safety and Corrections, public safety services, or by the Department of Transportation and Development.

(94) “Width” means the total outside transverse dimension of a vehicle including any load or load holding devices thereon but excluding approved safety devices and tire bulge due to load. (Acts 1995, No. 301, § 1, eff. June 15, 1995; Acts 1995, No. 733, § 1; Acts 1997, No. 297, § 1, eff. Aug. 15, 1997; Acts 1997, No. 1186, § 1, eff. Aug. 15, 1997; Acts 2003, No. 986, § 1, eff. Aug. 15, 2003; Acts 2008, No. 429, § 1, eff. June 21, 2008; Acts 2010, No. 275, § 1, eff. June 17, 2010; Acts 2010, No. 320, §§ 1, 5, eff. July 1, 2010; Acts 2010, No. 618, § 2, eff. Aug. 15, 2010; Acts 2011, No. 98, § 1, eff. Aug. 15, 2011; Acts 2011, No. 244, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 98 substituted “a police vehicle or bicycle” for “a police vehicle” in (1).

The 2011 amendment by No. 244 substituted “upon which any person may ride, propelled exclusively by human power, and having one or more wheels” for “propelled by human power upon which any person may ride and designed to travel on two tandem wheels” in (4); in (4.2), substituted “official signs or markings” for “striping, signing, and pavement markers” and “electric mobility aid users” for “usually elective mobility aid users”; in (13), added “shoulders, or a combination thereof” and “or if there is neither a sidewalk nor shoulder, a crosswalk is the portion of the roadway at an intersection that would be included within the prolongation of the lateral lines of the sidewalk, shoulder, or both on the opposite side of the street if there were a sidewalk or shoulder”; substituted “bicycle use” for “or bicyclists when other accommodations are not available” in (65); and made a stylistic change.

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute alphabetized the provisions of La. R.S. 32:1, as amended by Acts 2010, No. 618, § 2.

2010 Amendments. — The 2010 amendment by No. 275 added the (26)(c) designation; in (26)(c), added “or driveway” and “unless the roadway or highway at said junction is controlled by a traffic control device”; added (26)(d); and made a stylistic change.

The 2010 amendment by No. 320 substituted “vehicle of the weights and standards police force” for “vehicle of the department’s weights and standards police force” in (1); substituted “deputy secretary of the Department of Public Safety and Corrections, public safety services” for “secretary of the Department of Public Safety and Corrections” in (10); deleted (93); and rewrote (93.1), which formerly read: “”Weights and standards stationary scale police officer’ means an employee of the Department of Transportation and Development authorized to enforce the provisions of R.S. 32:380 through 389, both inclusive and certain other specified statutes and regulations of the Department of Transportation and Development.”

The 2010 amendment by No. 618 substituted “meanings” for “meaning” in the introductory language; added “or utilizing a mobility aid” in (48); added “pedestrian use, mobility aid use or bicyclists when other accommodations are not available” in (65); and added (95) through (100).

2008 Amendments. — Acts 2008, No. 429, § 1, effective June 21, 2008, added “and Corrections” to (10).

2003 Amendments. — Acts 2003, No. 986, § 1, effective August 15, 2003, in (40), added “‘Motor vehicle’ shall include a ‘low-speed vehicle’ ... for vehicle safety as required in 49 C.F.R. 571.500.”

Quoted Statutory Material. — Acts 2010, No. 320, §§ 6 through 14, provide that “The items which are currently necessary to the duties and responsibilities currently performed by the Department of Transportation and Development for carrying out the functions, duties, and responsibilities of the previously constituted Weights and Standards stationary scales police force are transferred to the Department of Public Safety and Corrections, public safety services. Said transfer of items shall not include the building and property located at 1404 East Highway Drive, Baton Rouge, LA 70802.

“All rules and regulations adopted or permits, licenses, registrations, variances, or orders issued by the effective date of this Act shall continue in full force unless otherwise revoked, repealed, amended, modified, or terminated in accordance with law. However, the deputy secretary for Public Safety Services of the Department of Public Safety and Corrections shall act to adopt such rules and regulations as are necessary to the function of the Weights and Standards Police Force.

“Any legal proceeding, the statutory provisions for which are amended or repealed by the provisions of this Act, to which any agency or office is a party and which is filed, initiated, or otherwise pending before any court or hearing agency on the effective date of this Act, and all documents involved or affected by said legal proceeding shall retain their effectiveness and shall be continued in the name of the former agency. All further legal proceedings shall be in the name of the original party agency and Public Safety Services of the Department of Public Safety and Corrections shall be substituted for the original party agency without the necessity for amendment of any document to substitute the name of the department or the name or title of any subdivision or section of the department.

“All employees engaged in the performance of the functions of the Weights and Standards stationary police force, the provisions of which are amended or transferred by this Act, are hereby assigned to Public Safety Services of the Department of Public Safety and Corrections and, shall insofar as practicable and necessary continue to perform duties heretofore assigned, subject to applicable state civil service laws, rules, and regulations.

“The provisions of this Act shall not be construed in any manner which will impair the contractual or other obligations of any agency, office, or department of this state.

“The provisions of this Act shall not be construed so as to limit the power or authority of any member of the office of state police as provided in R.S. 40:1379.

“Any reference to the Weights and Standards Stationary Police Force or Weights and Standards Mobile Police Force, in any provision of law, including but not limited to provisions of Chapters 4 and 7 of Subtitle II of Title 47 of the Louisiana Revised Statutes of 1950, shall be understood to refer to the Weights and Standards Police Force of Public Safety Services of the Department of Public Safety and Corrections and the Louisiana State Law Institute shall make the necessary statutory changes in order to comply with the provisions of this Section.

“All rules and regulations promulgated by Public Safety Services of the Department of Public Safety and Corrections relative to weight enforcement, payment, and collection procedures shall be adopted in accordance with the provisions of the Louisiana Administrative Procedure Act. Such rules and regulations shall make reference to the Sections or Subsections which they may interpret or apply.

“The Department of Transportation and Development and the Department of Public Safety and Corrections, public safety services, shall report benchmark data annually to the House and Senate committees on transportation, highways, and public works in order to measure the effectiveness and efficiency of the transfer of the fixed-site scale responsibilities from the Department of Transportation and Development to the Department of Public Safety and Corrections, public safety services. Such report shall include any and all benchmark data including but not limited to the number of employees, expenditures, the number and dollar value of violations issued, the number and dollar value of penalties collected and deposited into the state treasury, and appropriations by the legislature to the Department of Public Safety and Corrections, public safety services, to perform such transferred function either by direct appropriation or interagency transfer. The report shall also reflect whether or not the transfer of the fixed-site scale responsibilities from the Department of Transportation and Development to the Department of Public Safety and Corrections, public safety services, achieves a savings of at least twenty-five percent in the second year through the consolidation of the responsibilities as directed by the Commission on Streamlining Government. The first report shall be presented not later than September 1, 2010, which report shall include a base benchmark data set as of the effective date of Senate Bill 635 of the 2010 Regular Session of the Louisiana Legislature. Thereafter, the report shall be presented annually not later than September 1, 2011, and not later than September 1 of each fiscal year thereafter.”

CROSS REFERENCES

Louisiana Law. — Justifiable homicide, see La. R.S. 14:20.

Negligent homicide, see La. R.S. 14:32.

Battery of a bus operator, see La. R.S. 14:34.5.1.

Negligent injuring, see La. R.S. 14:39.

Carjacking, see La. R.S. 14:64.2.

Motor vehicles, alteration or removal of identifying numbers prohibited; sale, etc., of motor vehicle with altered identifying numbers prohibited; penalty; application of Section, see La. R.S. 14:207.

Intentional littering prohibited; criminal penalties; simple littering prohibited; civil penalties; special court costs, see La. R.S. 30:2531.

Gross littering prohibited; criminal penalties; indemnification, see La. R.S. 30:2531.1.

Rolling roadblocks prohibited on certain multiple-lane highways; definitions; penalties, see La. R.S. 32:73.1.

Child passenger restraint system, see La. R.S. 32:295.

Applicability; regulations in excess of R.S. 32:380 through R.S. 32:386 prohibited, see La. R.S. 32:379.

Definitions, see La. R.S. 32:442.

“Motor Vehicle Liability Policy” defined, see La. R.S. 32:900.

Vehicles without required equipment or in unsafe condition, see La. R.S. 32:1301.

Definitions, see La. R.S. 45:162.

Determination of Louisiana apportionment percent, see La. R.S. 47:287.95.

Private passenger vehicles; amputee veterans exempted; church, church school, and religious order vehicles, see La. R.S. 47:463.

Greater New Orleans Expressway toll violations, see La. R.S. 47:820.5.1.

Crescent City Connection toll violations, see La. R.S. 47:820.5.2.

LA 1 Project toll violations, see La. R.S. 47:820.5.4.

Use of unlicensed motor vehicles within the state capitol complex, see La. R.S. 49:150.2.

Federal Law. — Federal motor vehicle safety standards — standard no. 208; occupant crash protection. 49 CFR 571.208.

Federal motor vehicle safety standards — standard no. 500; low-speed vehicles. 49 CFR 571.500.

Municipal Law. — Child passenger restraint system. New Orleans Code of Ordinance § 154-1255.

Traffic and vehicles > definitions. New Orleans Code of Ordinance § 154-2.

Traffic and vehicles > definitions. Shreveport Code of Ordinance § 90-1.

Traffic and vehicles > operation of vehicles. Shreveport Code of Ordinance ch. 90, art. IV.

Traffic code > definition of words and phrases. Baton Rouge Code of Ordinance § 11.1.

Traffic code > state highway regulatory act adopted by reference; speed restrictions (parish). Baton Rouge Code of Ordinance § 11.350.

Traffic code. Baton Rouge Code of Ordinance title 11.

Traffic code: miscellaneous rules > safety belt use. Baton Rouge Code of Ordinance § 11:287.1.
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••• General Overview

•• Traffic Regulation

••• General Overview

CIVIL PROCEDURE

• Trials

•• Judgment as Matter of Law

••• General Overview. — Trial court erred when it granted judgment notwithstanding the verdict to a driver who was injured in a collision with a forklift truck in a store’s parking lot, where there was evidence that the driver was going at an excessive rate of speed and that the forklift unexpectedly drove into the driver’s path. Chenevert v. Wal-Mart Stores, Inc., 838 So. 2d 922, 2003 La. App. LEXIS 234 (Feb. 5, 2003).

• Remedies

•• Forfeitures

••• General Overview. — Person who paid for a vehicle that was titled in the name of another was not the owner of the vehicle under La. Rev. Stat. Ann. § 32:1(45), and lacked standing to contest its forfeiture. State v. De Blanc, 549 So. 2d 1287, 1989 La. App. LEXIS 1712 (Oct. 4, 1989), writ of certiorari denied by 558 So. 2d 599, 1990 La. LEXIS 770 (La. 1990).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Vehicular Crimes

••• Driving Under the Influence

•••• Blood Alcohol & Field Sobriety

••••• Implied Consent

•••••• General Overview. — Where defendant appeared drunk and was sitting behind the wheel of a truck immobilized in a ditch, adjacent to a highway, a trooper had reasonable grounds to believe that defendant had been driving a motor vehicle on a public highway, as defined in La. Rev. Stat. Ann. § 32:1(25), and defendant was properly given a chemical test to determine whether he was intoxicated, as provided for in La. Rev. Stat. Ann. § 32:661. State v. Franks, 730 So. 2d 998, 1999 La. App. LEXIS 402 (Feb. 24, 1999).

• Search & Seizure

•• Warrantless Searches

••• Search Incident to Lawful Arrest

•••• General Overview. — Given La. Code Crim. Proc. Ann. art. 211, the police lawfully placed defendant under arrest after stopping his vehicle because he was driving without a license plate, and he would have continued, absent a license, in committing an offense were he not to be arrested, and, incident to that arrest he was legally subject to a full search of his person and the area within his immediate control, and, thus, his motion to suppress evidence found on his person was improperly granted. State v. Knight, 574 So. 2d 483, 1991 La. App. LEXIS 74 (Jan. 24, 1991).

FAMILY LAW

• Marital Termination & Spousal Support

•• Annulment

••• General Overview. — Under the Highway Regulatory Act, La. Rev. Stat. Ann. § 32:1 et seq., driver was not negligent in failing to stop in a parking lot, at a spot so designated where the parking lot was privately owned. Roig v. Brooks, 405 So. 2d 1256, 1981 La. App. LEXIS 5343 (Oct. 13, 1981).

GOVERNMENTS

• Public Improvements

•• Bridges & Roads. — “Highway” is defined as the entire width between the boundary lines of every way or place of whatever nature publicly maintained and open to the use of the public for vehicular travel. Oakley v. Thebault, 684 So. 2d 488, 1996 La. App. LEXIS 2701 (Nov. 13, 1996).

INSURANCE LAW

• Motor Vehicle Insurance

•• Coverage

••• General Overview. — Where a passenger, who was injured while riding on the back of a motorcycle, filed suit against his father’s insurer under the uninsured motorist provision, the insurer’s motion for summary judgment improperly was granted; former La. Rev. Stat. Ann. § 22:1406 [Repealed], which covered uninsured motorists, should have been given its fullest import, and the statutory definitions in La. Rev. Stat. Ann. § 32:1 indicated the legislature’s comprehension of the meaning of the term motor vehicle to include a motorcycle. Thibodeaux v. St. Paul Mercury Ins. Co., 242 So. 2d 112, 1970 La. App. LEXIS 4755 (Dec. 9, 1970), writ of certiorari denied by 257 LA. 622, 243 So. 2d 533, 1971 La. LEXIS 4659 (1971).

••• Compulsory Coverage

•••• General Overview. — Insurer did not violate a public policy contained in the Compulsory Motor Vehicle Liability Security Law, La. Rev. Stat. Ann. § 32:861 et seq., by contractually excluding liability that resulted from the maintenance or use of a non-owned motorized vehicle with less than four wheels (such as a motorcycle) because the onus was on a vehicle owner and not the insurer to provide minimum liability coverage under La. Rev. Stat. Ann. §§ 32:1(40) and 32:900(B)(2). Gunn v. Automotive Casualty Ins. Co., 614 So. 2d 154, 1993 La. App. LEXIS 387 (Feb. 3, 1993).

••• Underinsured Motorists

•••• General Overview. — Husband who was not named as the registered owner of a community automobile was nevertheless an owner within the meaning of La. Rev. Stat. Ann. § 22:1406(D)(1)(e) (now La. Rev. Stat. Ann. § 22:680) despite the definition of “owner” set forth in La. Rev. Stat. Ann. § 32:1(45). Pelletier v. Colonial Lloyds, 649 So. 2d 31, 1994 La. App. LEXIS 3636 (Dec. 22, 1994).

••• Uninsured Motorists

•••• General Overview. — Appellant’s personal injury claim was reduced by $10,000, because La. Rev. Stat. Ann. § 32:866(A)(1) was designed to encourage a borrower of a car — an operator pursuant to La. Rev. Stat. Ann. § 32:1(44) — to ensure the vehicle was insured before driving it and therefore, the grant of summary judgment, pursuant to La. Code Civ. Proc. Ann. art. 966, was proper. Jasper v. Progressive Ins. Co., 758 So. 2d 848, 2000 La. App. LEXIS 155 (Feb. 9, 2000).

•• Vehicle Ownership

••• General Overview. — Owner of a vehicle encompassed a broader definition given the laws of community property as the term as defined in the statute did not supersede the meaning of owner as interpreted and defined in La. Civ. Code Ann. art. 2336; thus the passenger was a user who had legal custody of the vehicle, although only her husband’s name was on the bill of sale. Lewis v. Miller, 826 So. 2d 628, 2002 La. App. LEXIS 2666 (Aug. 21, 2002).

Definition of “owner” found in La. Rev. Stat. Ann. § 32:1 should not be used in interpreting the meaning of “owner” as recited in La. Rev. Stat. Ann. § 22:1406(D)(1)(e) (now La. Rev. Stat. Ann. § 22:680), which recognizes as valid uninsured/underinsured motorist exclusions. Iles v. American Mfrs. Mut. Ins. Co., 640 So. 2d 451, 1994 La. App. LEXIS 1406 (May 4, 1994), writ of certiorari denied by La. 94-1449, 642 So. 2d 1292, 1994 La. LEXIS 2155 (La. Sept. 23, 1994).

REAL PROPERTY LAW

• Fixtures & Improvements

•• General Overview. — Where owners’ mobile home was a trailer, and trailers were prohibited on the owners’ property by restrictive covenant, the trial court erred in not granting the neighbor’s request for a permanent injunction to remove the trailer from owners’ lot. Bare v. King, 842 So. 2d 416, 2003 La. App. LEXIS 600 (Mar. 5, 2003), writ of certiorari denied by La. 2003-1535, 855 So. 2d 311, 2003 La. LEXIS 2785 (La. Oct. 3, 2003).

TORTS

• Negligence

•• Defenses

••• General Overview. — Where, in responding to a highway accident, a deputy sheriff parked as far to the right as he could and left his lights on with the directional signal flashing, yet his vehicle was rear-ended by an on-coming car, deputy was protected from liability for his dangerous act in parking on the highway by the provisions of La. Rev. Stat. Ann. §§ 32:1 and 32:24. Sullivan v. Hartford Acci. & Indem. Co., 155 So. 2d 432, 1963 La. App. LEXIS 1864 (June 20, 1963), writ of certiorari denied by 245 LA. 64, 156 So. 2d 604, 1963 La. LEXIS 2591 (1963).

••• Comparative Negligence

•••• General Overview. — Failure to observe a provision of the Highway Regulatory Act constituted negligence per se; decedent bicyclist was guilty of negligence, which was the sole and proximate cause of the accident involving an automobile where she rode on the highway at night without lights or reflectors. L’Hoste v. Ciravola, 261 So. 2d 238, 1972 La. App. LEXIS 5908 (Apr. 18, 1972).

Because a bicycle was defined to be a vehicle under La. Rev. Stat. Ann. § 32:1(27) as of the date of an accident and remained so after that law’s amendment, and all vehicles were required to drive on the right side of the street and as near as practicable to the right hand curb, by riding in the wrong direction on the wrong side of a street a bicyclist was contributorily negligent and such negligence was the proximate cause and cause in fact of his injuries, so he could not recover damages for injuries he suffered when a driver hit him while pulling out of a parking space. Parnell v. Connecticut Fire Ins. Co., 245 LA. 16, 156 So. 2d 462, 1963 La. LEXIS 2564 (June 28, 1963).

•• Duty

••• Animal Owners

•••• General Overview. — The rider of a horse was improperly found negligent with respect to an automobile accident, where the jury probably misinterpreted the judge’s instructions concerning the duties of the rider; a comparison of La. Rev. Stat. Ann. §§ 32:22 and the definitions of “highway” and “roadway” in La. Rev. Stat. Ann. § 32.1 make it clear that a horse being ridden on the shoulder or in a ditch adjoining a “roadway” was not subject to all of the duties applicable to the driving of a vehicle. Broussard v. Annaloro, 268 So. 2d 293, 1972 La. App. LEXIS 6778 (Oct. 27, 1972).

•• Standards of Care

••• General Overview. — Facts in the automobile accident tort action did not lend themselves to an application of the Highway Regulatory Act, La. Rev. Stat. Ann. § 32:1 et seq., to determine the standard of care since the parking lot of the retail store where the accident occurred consisted of unmarked multi direction lanes, with uncontrolled intersecting points, so rather than apply the rule that the vehicle to the right in an uncontrolled intersection has the right-of-way, as delineated by the Highway Regulatory Act when dealing with public roads, the more suitable solution was to require a duty of “due caution” for both drivers. Gatheright v. State Farm Mut. Auto. Ins. Co., 352 So. 2d 428, 1977 La. App. LEXIS 5234 (Nov. 17, 1977).

• Public Entity Liability

•• Liability

••• General Overview. — Where, in responding to a highway accident, a deputy sheriff parked as far to the right as he could and left his lights on with the directional signal flashing, yet his vehicle was rear-ended by an on-coming car, deputy was protected from liability for his dangerous act in parking on the highway by the provisions of La. Rev. Stat. Ann. §§ 32:1 and 32:24. Sullivan v. Hartford Acci. & Indem. Co., 155 So. 2d 432, 1963 La. App. LEXIS 1864 (June 20, 1963), writ of certiorari denied by 245 LA. 64, 156 So. 2d 604, 1963 La. LEXIS 2591 (1963).

• Transportation Torts

•• Motor Vehicles. — Highway Regulatory Act, La. Rev. Stat. Ann. § 32:1 et. seq., is not controlling in private parking lots, where there is a standard of “due caution” under general tort law. Chenevert v. Wal-Mart Stores, Inc., 838 So. 2d 922, 2003 La. App. LEXIS 234 (Feb. 5, 2003).

Trial court erred when it granted judgment notwithstanding the verdict to a driver who was injured in a collision with a forklift truck in a store’s parking lot, where there was evidence that the driver was going at an excessive rate of speed and that the forklift unexpectedly drove into the driver’s path. Chenevert v. Wal-Mart Stores, Inc., 838 So. 2d 922, 2003 La. App. LEXIS 234 (Feb. 5, 2003).

Although the Louisiana Highway Regulatory Act, La. Rev. Stat. Ann. § 32:1 et seq., did not control an accident that occurred in a shopping center’s parking lot, it had persuasive value in determining the degree of care required by a car driver and a motorist, where the driver’s car was traveling in a lane marked for traffic, and where the motorist’s car was traveling across the area marked for parking cars before entering the travel lane directly in front of the driver’s car, causing the driver’s car to strike the motorist’s car. Despot v. Stromatt, 488 So. 2d 1104, 1986 La. App. LEXIS 6763 (May 7, 1986).

Under the Highway Regulatory Act, La. Rev. Stat. Ann. § 32:1 et seq., driver was not negligent in failing to stop in a parking lot, at a spot so designated where the parking lot was privately owned. Roig v. Brooks, 405 So. 2d 1256, 1981 La. App. LEXIS 5343 (Oct. 13, 1981).

A driver was guilty of negligence toward an injured party in a personal injury action under La. Rev. Stat. Ann. § 32:1 where he left no unobstructed portion of the highway for the free passage of southbound traffic, nor did he display any signal lights to warn approaching traffic of the presence of his vehicular unit the highway, nor did he discharge his responsibility to protect the traffic on the highway at the scene of the accident. South Texas Lloyds v. Guarantee Ins. Co., 299 So. 2d 395, 1974 La. App. LEXIS 3319 (July 1, 1974).

Trial court property entered judgment against claimant in a negligence action involving an auto accident; because the claimant did not have the right of way at an interstion and entered the intersection at a high rate of speed, thus could not rely on the doctrine of pre-emption. Byers v. Creel, 198 So. 2d 739, 1967 La. App. LEXIS 5460 (May 1, 1967).

Where, in responding to a highway accident, a deputy sheriff parked as far to the right as he could and left his lights on with the directional signal flashing, yet his vehicle was rear-ended by an on-coming car, deputy was protected from liability for his dangerous act in parking on the highway by the provisions of La. Rev. Stat. Ann. §§ 32:1 and 32:24. Sullivan v. Hartford Acci. & Indem. Co., 155 So. 2d 432, 1963 La. App. LEXIS 1864 (June 20, 1963), writ of certiorari denied by 245 LA. 64, 156 So. 2d 604, 1963 La. LEXIS 2591 (1963).

TRANSPORTATION LAW

• Private Vehicles

•• Safety Standards

••• General Overview. — Given La. Code Crim. Proc. Ann. art. 211, the police lawfully placed defendant under arrest after stopping his vehicle because he was driving without a license plate, and he would have continued, absent a license, in committing an offense were he not to be arrested, and, incident to that arrest he was legally subject to a full search of his person and the area within his immediate control, and, thus, his motion to suppress evidence found on his person was improperly granted. State v. Knight, 574 So. 2d 483, 1991 La. App. LEXIS 74 (Jan. 24, 1991).

•• Traffic Regulation

••• General Overview. — The rider of a horse was improperly found negligent with respect to an automobile accident, where the jury probably misinterpreted the judge’s instructions concerning the duties of the rider; a comparison of La. Rev. Stat. Ann. §§ 32:22 and the definitions of “highway” and “roadway” in La. Rev. Stat. Ann. § 32.1 make it clear that a horse being ridden on the shoulder or in a ditch adjoining a “roadway” was not subject to all of the duties applicable to the driving of a vehicle. Broussard v. Annaloro, 268 So. 2d 293, 1972 La. App. LEXIS 6778 (Oct. 27, 1972).

Failure to observe a provision of the Highway Regulatory Act constituted negligence per se; decedent bicyclist was guilty of negligence, which was the sole and proximate cause of the accident involving an automobile where she rode on the highway at night without lights or reflectors. L’Hoste v. Ciravola, 261 So. 2d 238, 1972 La. App. LEXIS 5908 (Apr. 18, 1972).

Under La. Rev. Stat. Ann. §§ 32:1(57), 32:121, when two motorists approach an uncontrolled intersection at about the same time, the driver of the vehicle on the left must yield to the vehicle approaching on the right. Lambright v. Aetna Casualty & Surety Co., 258 So. 2d 100, 1972 La. App. LEXIS 5650 (Feb. 1, 1972), writ of certiorari denied by 261 LA. 481, 259 So. 2d 921, 1972 La. LEXIS 5212 (1972).

La. Rev. Stat. Ann. § 32:1 et seq. subjects a bicyclist to the same responsibilities as a motorist and prohibits the use of a bicycle to carry more persons at one time than the number for which it is designed and equipped. Goodman v. Southern Farm Bureau Casualty Ins. Co., 216 So. 2d 881, 1968 La. App. LEXIS 4480 (Dec. 3, 1968), writ of certiorari denied by 253 LA. 646, 219 So. 2d 177, 1969 La. LEXIS 3049 (1969).

Not every junction of roads, streets or highways which are publicly maintained and open to use by the public constitutes an intersection for purposes of La. Rev. Stat. Ann. § 32:1. Fontenot v. Pan American Fire & Casualty Co., 209 So. 2d 105, 1968 La. App. LEXIS 5358 (Mar. 27, 1968), writ of certiorari denied by 252 LA. 460, 211 So. 2d 328, 1968 La. LEXIS 2819 (1968).

Trial court property entered judgment against claimant in a negligence action involving an auto accident; because the claimant did not have the right of way at an interstion and entered the intersection at a high rate of speed, thus could not rely on the doctrine of pre-emption. Byers v. Creel, 198 So. 2d 739, 1967 La. App. LEXIS 5460 (May 1, 1967).

Because a bicycle was defined to be a vehicle under La. Rev. Stat. Ann. § 32:1(27) as of the date of an accident and remained so after that law’s amendment, and all vehicles were required to drive on the right side of the street and as near as practicable to the right hand curb, by riding in the wrong direction on the wrong side of a street a bicyclist was contributorily negligent and such negligence was the proximate cause and cause in fact of his injuries, so he could not recover damages for injuries he suffered when a driver hit him while pulling out of a parking space. Parnell v. Connecticut Fire Ins. Co., 245 LA. 16, 156 So. 2d 462, 1963 La. LEXIS 2564 (June 28, 1963).

There was nothing in La. Rev. Stat. Ann. § 32:1 et seq. that required a driver to stop before passing a stationary bus, where the bus was not a school bus, the driver was traveling behind the bus when the bus stopped to pick up passengers, and the driver slowed down to below the speed limit to pass the bus but struck a child who darted out into traffic from in front of the bus. Patin v. Southwestern Fire & Casualty Co., 116 So. 2d 134, 1959 La. App. LEXIS 1261 (Nov. 16, 1959).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — In absence of specific highway statute or regulation, police jury may employ the use of speed bumps as a traffic control device., OPINION No. 77-158, La. Atty. Gen. Op. No. 1977-158; 1977 La. AG LEXIS 75.

We must conclude that private security companies are prohibited from use of red or blue flashing lights as they are neither law enforcement vehicles or authorized emergency vehicles. R.S. 32:318(c)(f) R.S. 32.1, OPINION No. 82-1044, La. Atty. Gen. Op. No. 1982-1044; 1982 La. AG LEXIS 146.

Re: Enforcement of R.S. 32:1505, et seq., Opinion No. 84-379, La. Atty. Gen. Op. No. 1984-379; 1984 La. AG LEXIS 401.

R.S. 39:362; 32:1(19) & (92); R.S. 39:362 does apply to the procurement of farm tractors., OPINION NUMBER 85-351, La. Atty. Gen. Op. No. 1985-351; 1985 La. AG LEXIS 589.

Act 28 of 1989 Second Extraordinary Session of Legislature should not affect the classification system of vehicles and should have minimal affect on the annual license tax imposed on cargo hauling vehicles for private or commercial use., OPINION NUMBER 89-522, La. Atty. Gen. Op. No. 1989-522; 1989 La. AG LEXIS 443.

Sheriffs and deputy sheriffs are “police officers” within meaning of federal law., OPINION NUMBER 90-181, La. Atty. Gen. Op. No. 1990-181; 1990 La. AG LEXIS 160.

Sheriffs and police officers are different titles of different types of law officers with differentiated legal functions: a sheriff or deputy sheriff is not a “police officer” under Louisiana law. Original opinion is modified., OPINION NUMBER 90-181A, La. Atty. Gen. Op. No. 1990-181; 1990 La. AG LEXIS 251.

R.S. 32:1(1) provides for the fire chief to designate a privately owned vehicle of a volunteer fire fighter to be an “authorized emergency vehicle.” R.S. 32:351(D) allows such an “authorized emergency vehicle” to be equipped with a siren. R.S. 32:318(C) mandates that an “authorized emergency vehicle” be equipped with the appropriate flashing light., OPINION NUMBER 94-175, La. Atty. Gen. Op. No. 1994-175; 1994 La. AG LEXIS 127.

R.S. 32:1; R.S. 32:1(1); R.S. 32:318(C); R.S. 32:1(43); The Starks Volunteer EMS Association qualifies as a “public service corporation” under R.S. 32:1(1)., OPINION 95-196, La. Atty. Gen. Op. No. 1995-196; 1995 La. AG LEXIS 163.

Pursuant to R.S. 38:2212(A)(1)(g) purchase of police motorcycle for under $15,000 need not be bid. However, purchase of more than one unit with total cost in excess of $15,000 must be bid., OPINION No. 96-98, La. Atty. Gen. Op. No. 1996-98; 1996 La. AG LEXIS 117.

Various vans owned by school board to transport students should meet requirements for school bus., OPINION NUMBER 96-103, La. Atty. Gen. Op. No. 1996-103; 1996 La. AG LEXIS 159.

Golf carts cannot be driven on the roads in the community of Big Lake., Opinion Number 98-309, La. Atty. Gen. Op. No. 1998-309; 1998 La. AG LEXIS 491.

New Orleans International Airport Access Road for purposes of enforcing traffic safety laws would remain by definition and nature a public road which is subject to local law enforcement., OPINION NUMBER 99-345, La. Atty. Gen. Op. No. 1999-345; 1999 La. AG LEXIS 349.

The language in R.S. 14:20 (3) clearly states a person who observes an unlawful entry of a dwelling, a place of business or motor vehicle during the commission of or attempted commission of a burglary or robbery and that person knows or reasonably believes that unlawful force will be used against another person present on such premises or motor vehicle then the homicide is justifiable. On the other hand, R.S. 14:20(4) allows a person lawfully present inside such a premises or motor vehicle to use deadly force if he reasonably believes it necessary to prevent the unlawful entry or to compel the intruder to leave the premises or motor vehicle. In either case the person present is not required to retreat., OPINION NO: 00-87, La. Atty. Gen. Op. No. 2000-87; 2000 La. AG LEXIS 229.

Commercial garbage haulers can be found liable for errant trash and debris falling from transport vehicles. The State, through Wildlife and Fisheries Commission, has sole regulatory authority over operation of all watercraft plying state waters. Regulatory authority over oysters and oyster industry rests with Wildlife and Fisheries Commission., OPINION NUMBER 01-105, La. Atty. Gen. Op. No. 2001-105; 2001 La. AG LEXIS 135.

Town of Gramercy may utilize speed bump as a means of traffic control., OPINION 01-0466, La. Atty. Gen. Op. No. 2001-0466; 2002 La. AG LEXIS 14.

The Department of Transportation and Development, having regulatory authority over the operation of motor vehicles on the highways of this state, should first be consulted regarding proper licensure of university equipment driven on campus for grounds maintenance., Opinion 02-0066, La. Atty. Gen. Op. No. 2002-0066; 2002 La. AG LEXIS 69.

A mayor’s court only has jurisdiction over violations of municipal ordinances. The Town of Waterproof, a Lawrason Act municipality, may adopt a traffic ordinance concerning speed limits on state highways within corporate limits provided that the ordinance is not contrary to the speed limit provided by state law. Such an ordinance is within the jurisdiction of the mayor’s court., Opinion 02-0101, La. Atty. Gen. Op. No. 2002-0101; 2002 La. AG LEXIS 164.

Vehicles driven by security officers who police the Strategic Petroleum Reserve facilities are considered authorized emergency vehicles which must be equipped with red flashing lights and may be equipped with blue flashing lights., OPINION 02-0351, La. Atty. Gen. Op. No. 2002-0351; 2002 La. AG LEXIS 389.

La. R.S. 32:1(40) La. R.S. 32:51 La. R.S. 32:1301, et seq. La. R.S. 32:53 La. R.S. 32:303 La. R.S. 32:1(24) La. R.S. 32:1311 Mobility scooters are prohibited from being driven upon the highways of this state, but there is no prohibition for these scooters to be on sidewalks., Opinion No. 03-0309, 2003 La. AG LEXIS 438.

Authorizes certain groups to solicit contributions subject to the permission of the local governing authority. The local governing authority, therefore, has the power to condition such activities to ensure the safety of the participants and passers-by. R.S. 2798.1 and R.S. 2792.4 provide limitation of liability for the local governing authority’s officers and board members., Opinion 03-0394, 2003 La. AG LEXIS 493.

Mobility scooters are prohibited from being driven upon the highways of this state, but there is no prohibition for these scooters to be on sidewalks., Opinion No. 03-0309, 2003 La. AG LEXIS 438.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Public Access to Louisiana Beaches Following Publicly Funded Restoration Projects: The Reclamation of Fourchon Beach. 13 Tul. Envtl. L.J. 95 (Winter, 1999).

Article: Moral Rights and Real Obligations: A Property-Law Framework for the Protection of Authors’ Moral Rights. 69 Tul. L. Rev. 935 (March, 1995).

Article: Accommodating the Rights of Bondholders and State Public Purposes: Beyond United States Trust. 55 Tul. L. Rev. 735 (April, 1981).

Comment: Louisiana’s Shoot the Carjacker Law: A License to Kill or a Layman’s Explanation to Already Existing Homicide Justifications? 26 S.U. L. Rev. 227 (Spring, 1999).

Admiralty Law Institute Symposium: Terminal Operations and Multimodalism: Federal, State, and International Regulation of Marine Terminal Operators in the United States. 64 Tul. L. Rev. 439 (December, 1989).

§ 2. Authority of Department of Transportation and Development.

A. (1) The department, as an exercise of the police power of this state, shall supervise and regulate all traffic on all highways within the state highway system and shall have the authority in its discretion to supervise and regulate all traffic on all highways within this state; promulgate rules and regulations not inconsistent with this Chapter and the general laws relative to highways and their construction, maintenance, and use, and the operation of vehicles and pedestrians thereon; and investigate the highways by utilizing surveys, traffic counts, etc., and effect methods and practices thereto, as in its judgment and experience it deems advisable.

(2) All rules and regulations promulgated by the department shall be adopted in accordance with the provisions of the Administrative Procedure Act.

(3) All orders issued by the department relative to the determination of a maximum or minimum speed limit on a highway or weight limit on a bridge shall be published on the official website of the department. Any such order issued by the department shall become effective upon the erection of signs on the affected highway or bridge.

B., C. Repealed by Acts 2010, No. 320, § 5, effective July 1, 2010.

D. The department shall have sole authority over the issuance of special permits as set forth in R.S. 32:387. The commissioner may facilitate the issuance of permits by the department’s truck permit office to place a vehicle or load in compliance with law.

E. The commissioner shall provide the personnel and equipment required to fully implement the provisions of the Louisiana Truck Center, Part VI-B of Chapter 1 of Title 32 of the Louisiana Revised Statutes, as it relates to the assessment and collection of fees and taxes of this department. Any money made available and received from the Federal Highway Administration, or from any other entity for the purpose of maintaining, improving, or upgrading the stationary or mobile scales shall be used solely for such purpose. The commissioner shall be responsible for maintenance of the buildings and grounds and the stationary scales at stationary scale locations. The department shall be responsible for the maintenance of the roadways and parking lots at the stationary scale locations. (Amended by Acts 1968, No. 340, § 1; Acts 1977, No. 113, § 1, eff. June 22, 1977; Acts 1978, No. 35, § 1, eff. May 31, 1978; Acts 1982, No. 459, § 1, eff. July 21, 1982; Acts 1997, No. 273, § 1, eff. Aug. 15, 1997; Acts 1997, No. 1186, § 1, eff. Aug. 15, 1997; Acts 2010, No. 320, §§ 1, 5, eff. July 1, 2010; Acts 2012, No. 496, § 1, eff. June 5, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 496, in (A)(2), deleted the former first sentence, which read: “Any regulation promulgated by the department pursuant to the authority granted by this Section or by any other provision of law shall become effective when filed with the clerks of court in the parishes in which such regulation is to be effective or upon the erection of signs on the affected highways giving notice thereof,” deleted “relative to weight enforcement, payment and collection procedures” following “by the department,” substituted “Administrative Procedure Act” for “Louisiana Administrative Procedure Act and Act No. 279 of the 1976 Regular Session of the Louisiana Legislature,” and deleted the former last sentence, which read: “Such rules and regulations shall be referenced to the sections and/or subsections which they interpret or apply”; and added (A)(3).

2010 Amendments. — The 2010 amendment by No. 320 deleted (B) and (C); in (D), substituted “The department” for “The Department of Transportation and Development” and added the second sentence; and in (E), substituted “The commissioner” for “The secretary of the Department of Transportation and Development, through the office of the weights and standards police force” and “the Louisiana Truck Center, Part VI-B of Chapter 1 of Title 32 of the Louisiana Revised Statutes” for “R.S. 32:390.23,” and added the second through last sentences.

Quoted Statutory Material. — Acts 2010, No. 320, §§ 6 through 14, provide that “The items which are currently necessary to the duties and responsibilities currently performed by the Department of Transportation and Development for carrying out the functions, duties, and responsibilities of the previously constituted Weights and Standards stationary scales police force are transferred to the Department of Public Safety and Corrections, public safety services. Said transfer of items shall not include the building and property located at 1404 East Highway Drive, Baton Rouge, LA 70802.

“All rules and regulations adopted or permits, licenses, registrations, variances, or orders issued by the effective date of this Act shall continue in full force unless otherwise revoked, repealed, amended, modified, or terminated in accordance with law. However, the deputy secretary for Public Safety Services of the Department of Public Safety and Corrections shall act to adopt such rules and regulations as are necessary to the function of the Weights and Standards Police Force.

“Any legal proceeding, the statutory provisions for which are amended or repealed by the provisions of this Act, to which any agency or office is a party and which is filed, initiated, or otherwise pending before any court or hearing agency on the effective date of this Act, and all documents involved or affected by said legal proceeding shall retain their effectiveness and shall be continued in the name of the former agency. All further legal proceedings shall be in the name of the original party agency and Public Safety Services of the Department of Public Safety and Corrections shall be substituted for the original party agency without the necessity for amendment of any document to substitute the name of the department or the name or title of any subdivision or section of the department.

“All employees engaged in the performance of the functions of the Weights and Standards stationary police force, the provisions of which are amended or transferred by this Act, are hereby assigned to Public Safety Services of the Department of Public Safety and Corrections and, shall insofar as practicable and necessary continue to perform duties heretofore assigned, subject to applicable state civil service laws, rules, and regulations.

“The provisions of this Act shall not be construed in any manner which will impair the contractual or other obligations of any agency, office, or department of this state.

“The provisions of this Act shall not be construed so as to limit the power or authority of any member of the office of state police as provided in R.S. 40:1379.

“Any reference to the Weights and Standards Stationary Police Force or Weights and Standards Mobile Police Force, in any provision of law, including but not limited to provisions of Chapters 4 and 7 of Subtitle II of Title 47 of the Louisiana Revised Statutes of 1950, shall be understood to refer to the Weights and Standards Police Force of Public Safety Services of the Department of Public Safety and Corrections and the Louisiana State Law Institute shall make the necessary statutory changes in order to comply with the provisions of this Section.

“All rules and regulations promulgated by Public Safety Services of the Department of Public Safety and Corrections relative to weight enforcement, payment, and collection procedures shall be adopted in accordance with the provisions of the Louisiana Administrative Procedure Act. Such rules and regulations shall make reference to the Sections or Subsections which they may interpret or apply.

“The Department of Transportation and Development and the Department of Public Safety and Corrections, public safety services, shall report benchmark data annually to the House and Senate committees on transportation, highways, and public works in order to measure the effectiveness and efficiency of the transfer of the fixed-site scale responsibilities from the Department of Transportation and Development to the Department of Public Safety and Corrections, public safety services. Such report shall include any and all benchmark data including but not limited to the number of employees, expenditures, the number and dollar value of violations issued, the number and dollar value of penalties collected and deposited into the state treasury, and appropriations by the legislature to the Department of Public Safety and Corrections, public safety services, to perform such transferred function either by direct appropriation or interagency transfer. The report shall also reflect whether or not the transfer of the fixed-site scale responsibilities from the Department of Transportation and Development to the Department of Public Safety and Corrections, public safety services, achieves a savings of at least twenty-five percent in the second year through the consolidation of the responsibilities as directed by the Commission on Streamlining Government. The first report shall be presented not later than September 1, 2010, which report shall include a base benchmark data set as of the effective date of Senate Bill 635 of the 2010 Regular Session of the Louisiana Legislature. Thereafter, the report shall be presented annually not later than September 1, 2011, and not later than September 1 of each fiscal year thereafter.”
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GOVERNMENTS

• State & Territorial Governments

•• Police Power. — State police and a local wrecking service did not conspire to illegally tow and impound a wrecked truck removed from the roadway for public safety reasons; under La. Rev. Stat. Ann. §§ 32:2, and 32:5 and former La. Rev. Stat. Ann. § 32:3 (now La. Rev. Stat. Ann. § 32:264), the state police were authorized to regulate traffic for ensure public safety. Hopper v. Bills, 255 LA. 628, 232 So. 2d 296, 1970 La. LEXIS 3877 (Feb. 23, 1970).

TORTS

• Negligence

•• Duty. — In a suit for personal injuries sustained in an automobile accident in which a vehicle collided with a barricade constructed by the department of highways, the department was found to be negligent in failing to maintain a reasonably safe highway as required by La. Rev. Stat. Ann. 32:2. Von Cannon v. State, 306 So. 2d 437, 1975 La. App. LEXIS 4120 (Jan. 15, 1975), writ of certiorari denied by 309 So. 2d 681, 1975 La. LEXIS 3768 (La. 1975), writ of certiorari denied by 309 So. 2d 682 (La. 1975), writ of certiorari denied by 309 So. 2d 682 (La. 1975).

TRANSPORTATION LAW

• Private Vehicles

•• Traffic Regulation

••• General Overview. — La. Rev. Stat. Ann. § 32:2 authorizes the Department of Transportation to supervise and regulate traffic on the highways in Louisiana. Tyler v. Haynes, 760 So. 2d 559, 2000 La. App. LEXIS 1079 (May 3, 2000).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 32:2(c), OPINION NUMBER 82-1, La. Atty. Gen. Op. No. 1982-1; 1982 La. AG LEXIS 830.

Re: Enforcement of R.S. 32:1505, et seq., Opinion No. 84-379, La. Atty. Gen. Op. No. 1984-379; 1984 La. AG LEXIS 401.

A parish public road not expressly in state highway system and not maintained by state under maintenance agreement is a parish road., OPINION NUMBER 95-88, La. Atty. Gen. Op. No. 1995-88; 1995 La. AG LEXIS 126.

New Orleans International Airport Access Road for purposes of enforcing traffic safety laws would remain by definition and nature a public road which is subject to local law enforcement., OPINION NUMBER 99-345, La. Atty. Gen. Op. No. 1999-345; 1999 La. AG LEXIS 349.

Proposed training does not meet the requirements of “P.O.S.T. certification training” as used in La. R.S. 32:2(C)(2)., OPINION 99-407, La. Atty. Gen. Op. No. 1999-407; 2000 La. AG LEXIS 83.

The Department of Transportation and Development, having regulatory authority over the operation of motor vehicles on the highways of this state, should first be consulted regarding proper licensure of university equipment driven on campus for grounds maintenance., Opinion 02-0066, La. Atty. Gen. Op. No. 2002-0066; 2002 La. AG LEXIS 69.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Accommodating the Rights of Bondholders and State Public Purposes: Beyond United States Trust. 55 Tul. L. Rev. 735 (April, 1981).

§ 3. Authority of Department of Public Safety and Corrections.

A. The Department of Public Safety and Corrections shall enforce the provisions of this Chapter and the commissioner’s regulations adopted pursuant thereto on all highways of this state within its jurisdiction and shall exercise such other power and authority as is specifically set forth in this Chapter or other laws of this state.

B. All rules and regulations promulgated by the commissioner relative to weight enforcement, payment, and collection of procedures shall be adopted in accordance with the provisions of the Administrative Procedure Act. Such rules and regulations shall be referenced to the sections of law which they interpret or apply.

C. The Weights and Standards Police Force is hereby created within the Department of Public Safety and Corrections, public safety services. It may enforce the provisions of R.S. 32:380 through 388.1, R.S. 32:390, R.S. 47:718, Chapter 4 of Subtitle II of Title 47 of the Louisiana Revised Statutes of 1950, the access laws and regulations relative to controlled access highways, and certain other specified statutes and regulations determined by the deputy secretary of the Department of Public Safety and Corrections, public safety services. Members of the Weights and Standards Police Force may be authorized to carry weapons and to make arrests in the enforcement of these laws and regulations, may have the same authority and powers conferred by law upon other law enforcement officers of the Department of Public Safety and Corrections upon being duly commissioned as a peace officer by the deputy secretary of the Department of Public Safety and Corrections, public safety services; however, no member of the Weights and Standards Police Force shall be authorized to carry a weapon until the member has received P.O.S.T. certification training and has been duly commissioned as a peace officer by the deputy secretary of the Department of Public Safety and Corrections, public safety services.

D. The secretary of the Department of Public Safety and Corrections shall provide the personnel and equipment required to fully implement the provisions of R.S. 32:390.23 as it relates to the permit and licensing activities of the department. (Acts 1962, No. 310, § 1; Acts 1997, No. 273, § 1, eff. Aug. 15, 1997; Acts 1997, No. 1186, § 1, eff. Aug. 15, 1997; Acts 2010, No. 320, § 1, eff. July 1, 2010.)

2010 Amendments. — The 2010 amendment by No. 320 rewrote (C), which formerly read: “Members of the Weights and Standards Mobile Police Force are authorized to carry weapons and to make arrests in the enforcement of these laws and regulations, and in that regard, shall have the same authority and powers conferred by law upon other law enforcement officers of this state; however, no member of the Weights and Standards Mobile Police Force shall be authorized to carry a weapon until the member has received P.O.S.T. certification training.”

Quoted Statutory Material. — Acts 2010, No. 320, §§ 6 through 14, provide that “The items which are currently necessary to the duties and responsibilities currently performed by the Department of Transportation and Development for carrying out the functions, duties, and responsibilities of the previously constituted Weights and Standards stationary scales police force are transferred to the Department of Public Safety and Corrections, public safety services. Said transfer of items shall not include the building and property located at 1404 East Highway Drive, Baton Rouge, LA 70802.

“All rules and regulations adopted or permits, licenses, registrations, variances, or orders issued by the effective date of this Act shall continue in full force unless otherwise revoked, repealed, amended, modified, or terminated in accordance with law. However, the deputy secretary for Public Safety Services of the Department of Public Safety and Corrections shall act to adopt such rules and regulations as are necessary to the function of the Weights and Standards Police Force.

“Any legal proceeding, the statutory provisions for which are amended or repealed by the provisions of this Act, to which any agency or office is a party and which is filed, initiated, or otherwise pending before any court or hearing agency on the effective date of this Act, and all documents involved or affected by said legal proceeding shall retain their effectiveness and shall be continued in the name of the former agency. All further legal proceedings shall be in the name of the original party agency and Public Safety Services of the Department of Public Safety and Corrections shall be substituted for the original party agency without the necessity for amendment of any document to substitute the name of the department or the name or title of any subdivision or section of the department.

“All employees engaged in the performance of the functions of the Weights and Standards stationary police force, the provisions of which are amended or transferred by this Act, are hereby assigned to Public Safety Services of the Department of Public Safety and Corrections and, shall insofar as practicable and necessary continue to perform duties heretofore assigned, subject to applicable state civil service laws, rules, and regulations.

“The provisions of this Act shall not be construed in any manner which will impair the contractual or other obligations of any agency, office, or department of this state.

“The provisions of this Act shall not be construed so as to limit the power or authority of any member of the office of state police as provided in R.S. 40:1379.

“Any reference to the Weights and Standards Stationary Police Force or Weights and Standards Mobile Police Force, in any provision of law, including but not limited to provisions of Chapters 4 and 7 of Subtitle II of Title 47 of the Louisiana Revised Statutes of 1950, shall be understood to refer to the Weights and Standards Police Force of Public Safety Services of the Department of Public Safety and Corrections and the Louisiana State Law Institute shall make the necessary statutory changes in order to comply with the provisions of this Section.

“All rules and regulations promulgated by Public Safety Services of the Department of Public Safety and Corrections relative to weight enforcement, payment, and collection procedures shall be adopted in accordance with the provisions of the Louisiana Administrative Procedure Act. Such rules and regulations shall make reference to the Sections or Subsections which they may interpret or apply.

“The Department of Transportation and Development and the Department of Public Safety and Corrections, public safety services, shall report benchmark data annually to the House and Senate committees on transportation, highways, and public works in order to measure the effectiveness and efficiency of the transfer of the fixed-site scale responsibilities from the Department of Transportation and Development to the Department of Public Safety and Corrections, public safety services. Such report shall include any and all benchmark data including but not limited to the number of employees, expenditures, the number and dollar value of violations issued, the number and dollar value of penalties collected and deposited into the state treasury, and appropriations by the legislature to the Department of Public Safety and Corrections, public safety services, to perform such transferred function either by direct appropriation or interagency transfer. The report shall also reflect whether or not the transfer of the fixed-site scale responsibilities from the Department of Transportation and Development to the Department of Public Safety and Corrections, public safety services, achieves a savings of at least twenty-five percent in the second year through the consolidation of the responsibilities as directed by the Commission on Streamlining Government. The first report shall be presented not later than September 1, 2010, which report shall include a base benchmark data set as of the effective date of Senate Bill 635 of the 2010 Regular Session of the Louisiana Legislature. Thereafter, the report shall be presented annually not later than September 1, 2011, and not later than September 1 of each fiscal year thereafter.”
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TORTS

• Negligence

•• Causation

••• Proximate Cause

•••• General Overview. — Department of Transportation and Development had a duty to warn of the hazard of cattle on the highway in an open-range area; its breach of this duty was a proximate cause of the injuries sustained by a passenger when her van struck a cow. Roberts v. Colonial Penn Ins. Co., 479 So. 2d 426, 1985 La. App. LEXIS 10287 (Nov. 19, 1985).

§ 4. Authority of departments to summon witnesses.

In administering laws and regulations relative to motor vehicles the secretary and the commissioner may summon witnesses in behalf of the state and may administer oaths and take testimony. They also may cause depositions to be taken and may order the production of books, papers, and documents. The fees for attendance and travel of witnesses shall be the same as for witnesses before the district courts and shall be paid by the state in the same manner as any other expenditure by the departments. (Acts 1962, No. 310, § 1. Amended by Acts 1977, No. 113, § 1, eff. June 22, 1977.)

§ 5. Authority of other law enforcement officers; parade marshals in Calcasieu Parish and Lake Charles.

A. All law enforcement officers of this state or of any political subdivision thereof invested by law with authority to direct, control, or regulate traffic are authorized to enforce the provisions of this Chapter and regulations of the department and the commissioner adopted pursuant hereto, within their respective territorial jurisdictions, except as otherwise provided by law or this Chapter.

B. The governing authorities of the city of Lake Charles and Calcasieu Parish may employ parade marshals who shall have the authority to direct, control, and regulate traffic for parade events only. However, such parade marshals shall not have the authority to issue traffic citations. (Acts 1962, No. 310, § 1. Amended by Acts 1977, No. 113, § 1, eff. June 22, 1977; Acts 2004, No. 136, § 1, eff. Aug. 15, 2004.)

2004 Amendments. — Acts 2004, No. 136, § 1, effective August 15, 2004, added “parade marshals in Calcasieu Parish and Lake Charles” in the section heading; and added (B).

CROSS REFERENCES

Louisiana Law. — Citation, see La. R.S. 32:399.

Municipal Law. — Direction of traffic by police officers and firefighters. Shreveport Code of Ordinance § 90-37.

Power, authority of police and fire department officials. New Orleans Code of Ordinance § 154-58.
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•• Liability

••• General Overview

GOVERNMENTS

• State & Territorial Governments

•• Police Power. — State police and a local wrecking service did not conspire to illegally tow and impound a wrecked truck removed from the roadway for public safety reasons; under La. Rev. Stat. Ann. §§ 32:2, and 32:5 and former La. Rev. Stat. Ann. § 32:3 (now La. Rev. Stat. Ann. § 32:264), the state police were authorized to regulate traffic for ensure public safety. Hopper v. Bills, 255 LA. 628, 232 So. 2d 296, 1970 La. LEXIS 3877 (Feb. 23, 1970).

TORTS

• Negligence

•• Duty

••• General Overview. — A sheriff’s department was properly granted summary judgment, in a suit alleging negligence involving a motor vehicle accident in an adjoining parish, because the accident occurred outside of the jurisdiction of the sheriff’s department and the sheriff department only had authority within its own jurisdiction, and hence had no duty to persons outside of its parish. Hayes v. Parkem Industrial Services, Inc., 598 So. 2d 1194, 1992 La. App. LEXIS 1136 (Apr. 16, 1992).

• Public Entity Liability

•• Liability

••• General Overview. — Summary judgment, dismissing an auto accident victim’s personal injury claims, was proper, where the complaint alleged that farmers hauling sugarcane had tracked mud and debris onto a road, and that public officials had failed to remedy the condition; the injured victim would not be able to prove the elements of negligence under La. Civ. Code Ann. art. 2315, because (1) she could not show that farmers or agricultural cooperatives were responsible for the mud, and (2) the authority to control traffic, under La. Rev. Stat. Ann. § 32:5, did not give rise to liability, absent proof that a public entity had actual or constructive knowledge of a hazardous condition and failed to take corrective action within a reasonable time. Racca v. St. Mary Sugar Coop., Inc., 872 So. 2d 1117, 2004 La. App. LEXIS 366 (Feb. 23, 2004), writ denied by La. 2004-0698, 872 So. 2d 1083, 2004 La. LEXIS 1637 (La. May 7, 2004).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Municipal law enforcement officers have authority to enforce traffic ordinances in parking areas when requested by the lot or shopping center’s owner or manager., OPINION No. 84-808, La. Atty. Gen. Op. No. 1984-808; 1984 La. AG LEXIS 208.

Re: Enforcement of R.S. 32:1505, et seq., Opinion No. 84-379, La. Atty. Gen. Op. No. 1984-379; 1984 La. AG LEXIS 401.

City police officers are authorized to enforce state traffic laws on state and interstate highways within their territorial jurisdiction., OPINION No. 86-147, La. Atty. Gen. Op. No. 1986-147; 1986 La. AG LEXIS 650.

A municipal police officer’s police power is limited to the territorial jurisdiction in which he is employed. A municipal police officer should be commissioned under R.S. 40:1379.1 or R.S. 33:1435.1 in order to have police power outside of his territorial jurisdiction., OPINION NO 88-116, La. Atty. Gen. Op. No. 1988-116; 1988 La. AG LEXIS 76.

Local law enforcement officers may close interstate highway system during times of emergency., OPINION NUMBER 90-27, La. Atty. Gen. Op. No. 1990-27; 1990 La. AG LEXIS 135.

A felony conviction set aside pursuant to C.Cr.P. Art. 893 may not be expunged of record. A felony conviction set aside pursuant to C.Cr.P. Art 893 may serve as the predicate conviction for a prosecution instituted under R.S. 14:95.1. Ownership of a firearm may constitute constructive possession of a firearm as one element of the crime of possession of a firearm by a convicted felon. A permit to possess firearms issued to a convicted felon who has completed the requirements of R.S. 14:95.1(C)(2) is valid only within the parish in which it is issued., OPINION NUMBER 92-320, La. Atty. Gen. Op. No. 1992-320; 1992 La. AG LEXIS 231.

Discusses a municipal police officer’s police power within and outside his territorial jurisdiction., OPINION NUMBER 94-217, La. Atty. Gen. Op. No. 1994-217; 1994 La. AG LEXIS 469.

New Orleans International Airport Access Road for purposes of enforcing traffic safety laws would remain by definition and nature a public road which is subject to local law enforcement., OPINION NUMBER 99-345, La. Atty. Gen. Op. No. 1999-345; 1999 La. AG LEXIS 349.

§ 6. Authority of Department of Public Safety and Corrections to serve notices and subpoenas; procedure.

A. In administering laws and regulations under Title 32, unless otherwise provided, the Department of Public Safety and Corrections may serve notices and subpoenas by domiciliary service, personal service, or United States mail as provided in Subsection B of this Section. Personal service is made when a process server tenders the notice or subpoena to the addressee. Domiciliary service is made when a process server leaves the notice or subpoena at the dwelling house or usual abode of the addressee with a person of suitable age and discretion residing therein as a member of the domiciliary establishment of the addressee.

B. (1) The department may serve all notices and subpoenas by mailing the same in the United States Post Office, by either certified mail, return receipt requested, or first-class mail to the addressee at the address most recently furnished to the department.

(2) Service by first-class mail shall include a request that the enclosed return form be signed by the addressee and mailed to the department. If a signed return is not received by the department within fifteen days after mailing, the notice or subpoena shall be served by domiciliary or personal service as provided in Subsection A of this Section.

(3) Service by mail shall be considered personal service if the certified return receipt or the return form is signed by the addressee. Service by mail shall be considered domiciliary service if the certified return receipt or the return form is signed by anyone other than the addressee.

C. The department may make service of notices or subpoenas on law enforcement officers through the law enforcement officer’s ranking officers or their designated representative, which, upon service thereof, shall have the same legal effect as if domiciliary service had been made upon the law enforcement officer named therein. This service shall be made at the appropriate troop, region, or departmental headquarters of the law enforcement agency. Service may consist of individual notices or subpoenas or may consist of lists which include the officer’s name and badge number, case title, and date of commanded appearance. Such lists may be served by the department by means of electronic transfer to printing devices located at the troop, region, or departmental headquarters. The ranking officer, or his designated representative, shall sign for such notices or subpoenas or indicate receipt by electronic verification code, and shall be required to notify the law enforcement officer named therein of receipt of the subpoenas or list. This type of service shall be known as departmental service on law enforcement officers, and shall not be construed to replace domiciliary or personal service on them but shall be an additional method of service.

D. For purposes of this Section:

(1) “Addressee” means the individual to whom the subpoena is directed.

(2) “Process server” means any person otherwise authorized by law to serve process, and shall also mean a chief process server or one of his deputies, which chief process server and as many deputy process servers as necessary shall be appointed by the department.

(3) “Subpoena” includes a subpoena issued for the attendance of an individual and a subpoena duces tecum. (Acts 1990, No. 319, § 1.)

CROSS REFERENCES

Louisiana Law. — Service of petition; order to show cause, see La. R.S. 32:1475.

§ 7. Authority to operate joint weight enforcement scales with contiguous states; joint enforcement of laws.

A. The agency of the state which exercises authority over the state’s stationary weight enforcement scale facilities may enter into interstate agreements with contiguous states through appropriate officials, departments, or agencies to jointly provide for the location, construction, staffing, and operation of scale facilities for the purpose of weighing vehicles and enforcement of the laws, rules, and regulations of this state and the laws, rules, and regulations of the contiguous state, its appropriate agencies, or departments.

B. The interstate agreement may authorize employees of either state to weigh vehicles under the jurisdiction of either state, issue permits, collect fees, taxes, interests, and penalties imposed by the laws, rules, or regulations of either state, its agencies, or departments, and enforce the laws, rules, and regulations of either state.

C. (1) As part of an interstate agreement, the agency of this state may appoint employees of a contiguous state as duly authorized and empowered enforcement officers of that agency for the enforcement of tax, weight, size and load, equipment, safety, and all other state laws, rules, and regulations relating to vehicles entering into, exiting, or traveling upon the highways of this state and may allow employees of this state to accept similar positions or appointments with any contiguous state or appropriate agency or department of such state and to enforce the laws, rules, and regulations of such state, its agencies, and departments.

(2) Any employee of a contiguous state which enters into an interstate agreement pursuant to this Section shall not be considered an employee of this state, and as such, shall not be compensated by this state or entitled to any employment benefits either directly or indirectly from this state. Neither this state nor its officers, agents, or employees shall be subject to civil or criminal liability for the actions or inactions of such persons.

(3) Employees of this state who accept appointments from a contiguous state shall not be considered an employee of that state, compensated by that state, or entitled to any employment rights from that state.

D. The agency of this state shall promulgate all rules and regulations necessary to implement the provisions of this Section in accordance with the Administrative Procedure Act.

E. For purposes of this Section, “agency of this state” shall mean either the Department of Transportation and Development or the Department of Public Safety and Corrections, based upon the authority granted to that department by this Chapter.

F. Any interstate agreement entered into pursuant to this Section shall be subject to oversight by the Joint Committee on Transportation, Highways and Public Works. (Acts 1998, 1st Ex. Sess., No. 37, § 1, eff. April 24, 1998.)

PART 2. UNIFORM APPLICABILITY OF CHAPTER; POWER OF LOCAL AUTHORITIES.

SUBPART A. UNIFORMITY OF APPLICATION.

§ 21. Uniform application.

The provisions of this Chapter and the regulations of the department adopted pursuant thereto shall govern the operation of vehicles and pedestrians upon all highways within this state and other areas specifically set forth; provided, however, that local authorities may adopt local traffic regulations in accordance with the provisions of R.S. 32:41, 32:42. (Acts 1962, No. 310, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — In absence of specific highway statute or regulation, police jury may employ the use of speed bumps as a traffic control device., OPINION No. 77-158, La. Atty. Gen. Op. No. 1977-158; 1977 La. AG LEXIS 75.

Town of Gramercy may utilize speed bump as a means of traffic control., OPINION 01-0466, La. Atty. Gen. Op. No. 2001-0466; 2002 La. AG LEXIS 14.

We conclude that the photographic traffic signal enforcement system as defined in Sulphur, Sulphur proposed ordinance 21-10(5) is simply an alternate method of enforcement, by administrative procedure and subsequent civil fines, of an existing approved traffic control device. As such, use of the automated traffic signal enforcement system is a valid exercise of the Sulphur’s police power pursuant to La. R.S. 32:41(C). Opinion No. 07-0062. 2007 La. AG LEXIS 190.

§ 22. Persons riding animals or driving animal-drawn vehicles; application of part.

Every person riding an animal or driving any animal-drawn vehicle upon a roadway shall be granted all of the rights and be subject to all of the duties applicable to the driver of a vehicle by this Chapter, except those provisions which by their very nature can have no application. (Acts 1962, No. 310, § 1.)

CROSS REFERENCES

Municipal Law. — Persons propelling pushcarts, riding animals or operating streetcars to obey traffic regulations. New Orleans Code of Ordinance § 154-7.

Persons propelling pushcarts, riding animals, etc., subject to chapter. Shreveport Code of Ordinance § 90-8.

Traffic code > certain nonmotorized traffic to obey traffic regulations (city). Baton Rouge Code of Ordinance § 11:23.
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TORTS

• Negligence

•• Duty

••• Affirmative Duty to Act

•••• Special Relationships

••••• General Overview. — Man who rode his horse at a gallop along the shoulder of a highway, using only a halter, did not have sufficient control of his animal and therefore was 75 percent at fault for his own death when the horse bolted and was struck by a truck. Murphy v. K.D. Auger Trucking, Inc., 598 So. 2d 443, 1992 La. App. LEXIS 1028 (Apr. 8, 1992), writ of certiorari denied by 600 So. 2d 685, 1992 La. LEXIS 2275 (La. 1992).

••• Animal Owners

•••• General Overview. — Horse rider was not at fault under La. Rev. Stat. Ann. § 32:22 in riding a horse on a bridge, and the motorist was 100 percent at fault in causing an accident because she saw the horse leave the roadway shoulder and she had ample opportunity to reduce her speed to approach more cautiously. State Farm Mut. Auto. Ins. Co. v. Guidry, 536 So. 2d 716, 1988 La. App. LEXIS 2687 (Dec. 14, 1988), writ of certiorari denied by 537 So. 2d 1170, 1989 La. LEXIS 232 (La. 1989).

The rider of a horse was improperly found negligent with respect to an automobile accident, where the jury probably misinterpreted the judge’s instructions concerning the duties of the rider; a comparison of La. Rev. Stat. Ann. § 32:22 and the definitions of “highway” and “roadway” in La. Rev. Stat. Ann. § 32.1 make it clear that a horse being ridden on the shoulder or in a ditch adjoining a “roadway” was not subject to all of the duties applicable to the driving of a vehicle. Broussard v. Annaloro, 268 So. 2d 293, 1972 La. App. LEXIS 6778 (Oct. 27, 1972).

§ 23. Persons and vehicles working on highways; exceptions.

Unless specifically made applicable, the provisions of this Chapter shall not apply to persons, teams, motor vehicles and other equipment while actually engaged in work upon a highway, but shall apply to such persons, teams, motor vehicles and other equipment when traveling to or from such work. (Acts 1962, No. 310, § 1.)

JUDICIAL DECISIONS
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••• General Overview

GOVERNMENTS

• State & Territorial Governments

•• Claims By & Against. — The provisions of former La. Rev. Stat. Ann. § 32:246 (now La. Rev. Stat. Ann. § 32:23) did not apply to shield the State from liability for an accident involving one of its highway trucks because the truck and its driver were not involved in work on the surface of the highway when the accident occurred. Doerle v. State, 147 So. 2d 776, 1962 La. App. LEXIS 1464 (Dec. 18, 1962).

TORTS

• Public Entity Liability

•• Immunity

••• General Overview. — Where a driver ran into the left rear of a Louisiana Department of Highways work truck parked by a member of the Department’s crew partly in her lane of travel in violation of La. Rev. Stat. Ann. § 32:141(A), the crew member was not exempted from civil liability by the provisions of La. Rev. Stat. Ann. § 32:23 because the highway crew were not “actually engaged in work on a highway;” the crew had completed their work for the day and were making necessary preparations to return home, the tractor drivers had parked their tractors and had entered the work truck, and the driver and another other crew member had picked up the last traffic sign and were standing at the side of the truck at the moment of impact. Addison v. Travelers Ins. Co., 281 So. 2d 805, 1973 La. App. LEXIS 6601 (June 29, 1973).

§ 24. Emergency vehicles; exceptions.

A. The driver or rider of an authorized emergency vehicle, when responding to an emergency call, or when in the pursuit of an actual or suspected violator of the law, or when responding to, but not upon returning from, a fire alarm, may exercise the privileges set forth in this Section, but subject to the conditions herein stated.

B. The driver or rider of an authorized emergency vehicle may do any of the following:

(1) Park or stand, irrespective of the provisions of this Chapter.

(2) Proceed past a red or stop signal or stop sign, but only after slowing down or stopping as may be necessary for safe operation.

(3) Exceed the maximum speed limits so long as he does not endanger life or property.

(4) Disregard regulations governing the direction of movement or turning in specified directions.

C. The exceptions herein granted to an authorized emergency vehicle shall apply only when such vehicle or bicycle is making use of audible or visual signals, including the use of a peace officer cycle rider’s whistle, sufficient to warn motorists of their approach, except that a police vehicle need not be equipped with or display a red light visible from in front of the vehicle.

D. The foregoing provisions shall not relieve the driver or rider of an authorized vehicle from the duty to drive or ride with due regard for the safety of all persons, nor shall such provisions protect the driver or rider from the consequences of his reckless disregard for the safety of others. (Added by Acts 1962, No. 310, § 1; Amended by Acts 1980, No. 160, § 1; Acts 2011, No. 98, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 98 substituted “driver or rider” for “driver” in (A), in the introductory language of (B) and twice in (D); added “do any of the following” at the end of the introductory language of (B); in (C), substituted “such vehicle or bicycle” for “such vehicle” and added “including the use of a peace officer cycle rider’s whistle”; substituted “duty to drive or ride” for “duty to drive” in (D); and made stylistic changes.

CROSS REFERENCES

Louisiana Law. — Audible and visual signals on certain vehicles, see La. R.S. 32:318.

Municipal Law. — Exemptions to authorized emergency vehicles. New Orleans Code of Ordinance § 154-11.

Traffic and vehicles > emergency vehicles. Shreveport Code of Ordinance § 90-10.

Traffic code > authorized emergency vehicles (city). Baton Rouge Code of Ordinance § 11:26.
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CIVIL PROCEDURE

• Pleading & Practice

•• Defenses, Demurrers & Objections

••• Affirmative Defenses

•••• General Overview. — La. Rev. Stat. Ann. § 32:24 did not apply to a person who not driving an authorized emergency vehicle, when an accident occurred while en route to a hospital on an emergency call and the “rescue doctrine” did not apply due to the driving involved. Champagne v. McDonald, 355 So. 2d 1335, 1978 La. App. LEXIS 3805 (Feb. 6, 1978).

• Summary Judgment

•• General Overview. — Summary judgment in favor of the deputies was affirmed because they could be held liable only for conduct that constituted reckless disregard for the safety of others pursuant to La. Rev. Stat. Ann. § 32:24, the conduct of the deputies did not constitute gross negligence, and the accident that injured the pedestrian was caused solely by the actions of the driver who drifted off the road. Freeman v. Tate, 847 So. 2d 800, 2003 La. App. LEXIS 1746 (June 12, 2003).

GOVERNMENTS

• Legislation

•• Statutory Remedies & Rights. — Jury was to be instructed that an ambulance driver was not necessarily at fault for parking on the shoulder of the road as long as his emergency signals could be seen and heard and he acted reasonably and with due regard for the safety of motorists. Lenard v. Dilley, 784 So. 2d 706, 2001 La. App. LEXIS 701 (Apr. 4, 2001), reversed by, remanded by La. 01-1522, 805 So. 2d 175, 2002 La. LEXIS 15 (La. Jan. 15, 2002).

• Local Governments

•• Employees & Officials. — Police officer driving an emergency vehicle, who was authorized to exceed speed limits and to disregard regulation governing direction of traffic flow, was not relieved of the duty to drive with due regard for the safety of others. Horn v. Lafayette, 578 So. 2d 232, 1991 La. App. LEXIS 783 (Apr. 17, 1991), writ of certiorari denied by 584 So. 2d 1165, 1991 La. LEXIS 2449 (La. 1991), writ of certiorari denied by 584 So. 2d 1167, 1991 La. LEXIS 2456 (La. 1991).

La. Rev. Stat. Ann. § 32:24 did not apply to relieve the policeman of liability for an accident caused by his own negligence, even though it was stipulated that he was in the course of his employment at the time of the accident; hence, the policeman was properly found to be liable with the City of New Orleans jointly, severally, and in solido. Oliver v. DeLarge, 563 So. 2d 560, 1990 La. App. LEXIS 1574 (June 14, 1990).

Police officer who was traveling at a high rate of speed while responding to an emergency call was liable for damages sustained by a driver in a collision with the police car; officer failed to drive with due regard for the safety of all persons as required by La. Rev. Stat. Ann. § 32:24(D). Knecht v. Hartford Acci. & Indem. Co., 408 So. 2d 1147, 1981 La. App. LEXIS 5387 (Sept. 11, 1981).

La. Rev. Stat. Ann. § 32:24 did not exculpate constable who had responded to an accident scene and, rather than parking his vehicle on the shoulder of the road, decided to park it somewhere in the middle of the bridge; and his car was later hit by another car. Hryhorchuk v. Smith, 379 So. 2d 281, 1979 La. App. LEXIS 4013 (Dec. 19, 1979), affirmed in part and reversed in part by 390 So. 2d 497, 1980 La. LEXIS 9070 (La. 1980).

INSURANCE LAW

• Motor Vehicle Insurance

•• General Overview. — Plaintiff sheriff’s loading of articles into an insured vehicle constituted occupation of it for purposes of construing coverage under an uninsured and underinsured motorist policy and plaintiff was not contributorily negligent in ordering an officer who had been directing traffic to another task, in parking his vehicle with the bumper on the road, or in opening a door on the side next to moving traffic; La. Rev. Stat. Ann. § 32:24, governing the operation of emergency vehicles, authorized plaintiff to park as he did, and directing the officer as he did was reasonable under the circumstances. Employers Ins. Co. v. Dryden, 422 So. 2d 1243, 1982 La. App. LEXIS 8186 (Oct. 12, 1982).

TORTS

• Negligence. — Although La. Rev. Stat. Ann. § 32:24 permitted ambulances to exceed the legal speed limit in an emergency, the statute does not absolve ambulance drivers of negligence where drivers were held to be the proximate cause of a fatal automobile accident. Bergeron v. Port Allen Mortuary, Inc., 178 So. 2d 442, 1965 La. App. LEXIS 4219 (July 1, 1965), writ of certiorari denied by 248 LA. 441, 179 So. 2d 430, 1965 La. LEXIS 2264 (1965).

•• General Overview. — Expert testimony established the officer was traveling 63 miles per hour (mph), pre-skid, in a 35 mph zone, which was a patently unreasonable speed to protect against danger to life or property under the circumstances, and that was aggravated by the fact the officer elected to punch the officer’s air horn, as opposed to the hands-free siren; therefore, the officer who hit the motorist at an intersection, violated La. Rev. Stat. Ann. § 32:24(B) and (C), and the officer was subject to liability for breach of ordinary care under La. Rev. Stat. Ann. § 32:24(D). Pope v. Prunty, 852 So. 2d 1213, 2003 La. App. LEXIS 2329 (Aug. 20, 2003), writ denied by La. 2003-2496, 860 So. 2d 1137, 2003 La. LEXIS 3579 (La. Nov. 26, 2003).

Officer’s argument that the true cause of the accident was the officer’s emergency response to the sexual assault call, thus satisfying the requirements of La. Rev. Stat. Ann. § 32:24(B), was rejected; the officer traveled at excessive speed through a residential area, weaved in and out of the southbound lane, and used one hand to punch the air horn as opposed to the hands-free siren, which were human errors, resulting in insufficient warning to the injured motorist. Pope v. Prunty, 852 So. 2d 1213, 2003 La. App. LEXIS 2329 (Aug. 20, 2003), writ denied by La. 2003-2496, 860 So. 2d 1137, 2003 La. LEXIS 3579 (La. Nov. 26, 2003).

In the context of determining negligence, it is not enough for the appellate court to determine whether or not an emergency responder’s choices in deploying chosen warning devices are “sufficient,” as required by La. Rev. Stat. Ann. § 32:24(C); the fundamental question is whether the record supports the trial court’s finding that they are insufficient to warn a motorist or pedestrian of the impending collision. Pope v. Prunty, 852 So. 2d 1213, 2003 La. App. LEXIS 2329 (Aug. 20, 2003), writ denied by La. 2003-2496, 860 So. 2d 1137, 2003 La. LEXIS 3579 (La. Nov. 26, 2003).

Trial court did not err in finding that the sheriff, service wrecker and Department of Transportation were not negligent because they were in the performance of an emergency function at the time of the accident; both the police cruiser and the wrecker vehicle utilized the appropriate audible and visual signals, which were sufficient to warn motorists of an emergency. Mott v. Babin Motors, Inc., 451 So. 2d 632, 1984 La. App. LEXIS 8741 (May 16, 1984).

•• Causation

••• Cause in Fact. — As to summary judgment on liability, there were no genuine issues of material fact; the question before court was purely legal, and there was no negligent behavior or actions on part of the police officer, and his actions were not the cause-in-fact of collision. Richard v. Miller, 867 So. 2d 983, 2004 La. App. LEXIS 441 (Mar. 3, 2004).

Although a police officer was exceeding the speed limit without activating his emergency lights and siren in violation of La. Rev. Stat. Ann. § 32:24, plaintiff could not recover under the duty risk analysis of La. Civ. Code Ann. art. § 2315 unless he proved that the conduct in question was a cause-in-fact of the resulting harm, that the defendant owed a duty of care to the plaintiff, that the requisite duty was breached by the defendant, and that the risk of harm was within the scope of protection afforded by the duty breached. Martin v. Barnes, 760 So. 2d 532, 2000 La. App. LEXIS 1001 (Apr. 25, 2000), writ denied by La. 2000-1511, 766 So. 2d 1278, 2000 La. LEXIS 2384 (La. Aug. 31, 2000).

•• Defenses

••• General Overview. — Where, in responding to a highway accident, a deputy sheriff parked as far to the right as he could and left his lights on with the directional signal flashing, yet his vehicle was rear-ended by an on-coming car deputy was protected from liability for his dangerous act in parking on the highway by the provisions of La. Rev. Stat. Ann. §§ 32:1 and 32:24. Sullivan v. Hartford Acci. & Indem. Co., 155 So. 2d 432, 1963 La. App. LEXIS 1864 (June 20, 1963), writ of certiorari denied by 245 LA. 64, 156 So. 2d 604, 1963 La. LEXIS 2591 (1963).

••• Comparative Negligence

•••• General Overview. — Although a state trooper breached his duty under La. Rev. Stat. Ann. § 32:24 to drive with due regard for the safety of others by engaging in a high-speed chase in the wrong lane and through a red light at a heavy traffic time, an injured motorist who turned in front of the trooper was 25 percent at fault in causing the accident because the motorist failed to be attentive to the flashing lights and siren and to yield to the trooper’s emergency vehicle as required by La. Rev. Stat. Ann. § 32:125. Nelson v. State, Dep’t of Public Safety, 581 So. 2d 344, 1991 La. App. LEXIS 1390 (May 22, 1991), writ of certiorari denied by 586 So. 2d 561, 1991 La. LEXIS 2714 (La. 1991).

Where a driver’s car was in an intersection so as to be seen by a fire truck driver, the fire truck driver had a duty, pursuant to La. Rev. Stat. Ann. § 32:24, to ascertain that all traffic favored with a green light, as was the car driver, was yielding to his emergency vehicle, so the fault of the fire truck driver when the fire truck struck the car driver’s vehicle was substantially greater than the fault of the car driver. Cascio v. Monroe, 530 So. 2d 1170, 1988 La. App. LEXIS 1392 (June 1, 1988).

•• Duty. — Ambulance driver was not relieved of liability under former La. Rev. Stat. Ann. § 32:230 (now La. Rev. Stat. Ann. § 32:24) for negligence in causing an automobile accident resulting in injuries to his passengers, while attempting a passing maneuver on an emergency run. Waller v. King, 188 So. 2d 231, 1966 La. App. LEXIS 5107 (Apr. 25, 1966).

••• General Overview. — In a bicyclist’s suit against defendants, a police officer, police department, and a city, for the injuries the bicyclist suffered when the officer’s car struck the bicyclist; the officer breached his duty under La. Rev. Stat. Ann. § 32:24(D) to drive with due regard for the safety of all persons when responding to an emergency. Butcher v. City of Monroe, 737 So. 2d 189, 1999 La. App. LEXIS 1334 (May 5, 1999), writ denied by La. 99-1608, 747 So. 2d 566, 1999 La. LEXIS 2714 (La. Sept. 17, 1999).

•• Proof

••• Violations of Law

•••• General Overview. — Jury was to be instructed that an ambulance driver was not necessarily at fault for parking on the shoulder of the road as long as his emergency signals could be seen and heard and he acted reasonably and with due regard for the safety of motorists. Lenard v. Dilley, 784 So. 2d 706, 2001 La. App. LEXIS 701 (Apr. 4, 2001), reversed by, remanded by La. 01-1522, 805 So. 2d 175, 2002 La. LEXIS 15 (La. Jan. 15, 2002).

Bus driver operated the bus as a prudent driver, and could not have avoided the collision with the police vehicle where the police officer suddenly opened her vehicle door as the bus driver turned the bus; the police officer disregarded the traffic laws by opening her door when it was not reasonably safe to do so. Powell v. Regional Transit Auth., 701 So. 2d 1370, 1997 La. App. LEXIS 2673 (Nov. 5, 1997), writ denied by La. 97-3030, 712 So. 2d 877, 1998 La. LEXIS 700 (La. Mar. 13, 1998).

City was not liable for the death of a passenger in a vehicle that was struck by a fleeing vehicle involved in a police chase where there was no proof that the officers violated their duty to the public’s safety as contemplated by La. Rev. Stat. Ann. § 32:24. Brown v. New Orleans, 464 So. 2d 976, 1985 La. App. LEXIS 8266 (Feb. 12, 1985).

Police officer who was traveling at a high rate of speed while responding to an emergency call was liable for damages sustained by a driver in a collision with the police car; officer failed to drive with due regard for the safety of all persons as required by La. Rev. Stat. Ann. § 32:24(D). Knecht v. Hartford Acci. & Indem. Co., 408 So. 2d 1147, 1981 La. App. LEXIS 5387 (Sept. 11, 1981).

•• Standards of Care

••• Reasonable Care

•••• General Overview. — Evidence established the ambulance driver was not using the vehicle’s siren at the time of the crash, and that use of warning lights alone, was an insufficient warning under the circumstances, and because the ambulance driver’s actions did not follow La. Rev. Stat. Ann. § 32:24, the ambulance driver’s actions were gauged by an ordinary standard of due care, and the trial court’s decision that the ambulance driver was entirely at fault, was not in error. Neloms v. Empire Fire & Marine Ins., 859 So. 2d 225, 2003 La. App. LEXIS 2855 (Oct. 16, 2003).

Where rescuer was driving victim of a heart attack to the hospital and ran a red light, the appellate court held that it could not accept the running of a red light as the act of a reasonable rescuer, in accordance with La. Rev. Stat. Ann. § 32:24, and found driver was negligent. Hebert v. Perkins, 260 So. 2d 15, 1972 La. App. LEXIS 6147 (Mar. 21, 1972).

••• Special Care

•••• General Overview. — Though volunteer fireman’s driving decisions during an emergency rescue operation may have constituted ordinary negligence, there was no evidence that he displayed a reckless disregard for the safety of others; without a finding of reckless disregard, the fireman could not be held at fault for damages to another driver injured in a collision. Matthews v. Maddie, 822 So. 2d 739, 2002 La. App. LEXIS 2041 (June 21, 2002), writ denied by La. 2002-2420, 829 So. 2d 1052, 2002 La. LEXIS 3535 (La. Nov. 22, 2002).

• Public Entity Liability

•• General Overview. — Although a police officer was authorized to exceed the speed limit, he was not relieved of the duty to drive with due regard to the safety of others; physical evidence and testimony proved that the police officer was traveling at an excessive rate of speed when the police car crested a hill and struck another vehicle. United Bilt Homes v. Schmitt, 699 So. 2d 1167, 1997 La. App. LEXIS 2297 (Sept. 24, 1997).

•• Immunity

••• General Overview. — A city and police department were properly granted summary judgment, in a negligence action involving a motor vehicle accident, because the police pursued a motorcycle with due regard to public safety and were entitled to disregard certain traffic regulations. McElreath v. Progressive Ins. Co., 595 So. 2d 693, 1992 La. App. LEXIS 504 (Feb. 18, 1992), writ of certiorari denied by 596 So. 2d 557, 1992 La. LEXIS 1505 (La. 1992).

•• Liability

••• General Overview. — Expert testimony established the officer was traveling 63 miles per hour (mph), pre-skid, in a 35 mph zone, which was a patently unreasonable speed to protect against danger to life or property under the circumstances, and that was aggravated by the fact the officer elected to punch the officer’s air horn, as opposed to the hands-free siren; therefore, the officer who hit the motorist at an intersection, violated La. Rev. Stat. Ann. § 32:24(B) and (C), and the officer was subject to liability for breach of ordinary care under La. Rev. Stat. Ann. § 32:24(D). Pope v. Prunty, 852 So. 2d 1213, 2003 La. App. LEXIS 2329 (Aug. 20, 2003), writ denied by La. 2003-2496, 860 So. 2d 1137, 2003 La. LEXIS 3579 (La. Nov. 26, 2003).

Officer’s argument that the true cause of the accident was the officer’s emergency response to the sexual assault call, thus satisfying the requirements of La. Rev. Stat. Ann. § 32:24(B), was rejected; the officer traveled at excessive speed through a residential area, weaved in and out of the southbound lane, and used one hand to punch the air horn as opposed to the hands-free siren, which were human errors, resulting in insufficient warning to the injured motorist. Pope v. Prunty, 852 So. 2d 1213, 2003 La. App. LEXIS 2329 (Aug. 20, 2003), writ denied by La. 2003-2496, 860 So. 2d 1137, 2003 La. LEXIS 3579 (La. Nov. 26, 2003).

In the context of determining negligence, it is not enough for the appellate court to determine whether or not an emergency responder’s choices in deploying chosen warning devices are “sufficient,” as required by La. Rev. Stat. Ann. § 32:24(C); the fundamental question is whether the record supports the trial court’s finding that they are insufficient to warn a motorist or pedestrian of the impending collision. Pope v. Prunty, 852 So. 2d 1213, 2003 La. App. LEXIS 2329 (Aug. 20, 2003), writ denied by La. 2003-2496, 860 So. 2d 1137, 2003 La. LEXIS 3579 (La. Nov. 26, 2003).

Though volunteer fireman’s driving decisions during an emergency rescue operation may have constituted ordinary negligence, there was no evidence that he displayed a reckless disregard for the safety of others; without a finding of reckless disregard, the fireman could not be held at fault for damages to another driver injured in a collision. Matthews v. Maddie, 822 So. 2d 739, 2002 La. App. LEXIS 2041 (June 21, 2002), writ denied by La. 2002-2420, 829 So. 2d 1052, 2002 La. LEXIS 3535 (La. Nov. 22, 2002).

In a bicyclist’s suit against defendants, a police officer, police department, and a city, for the injuries the bicyclist suffered when the officer’s car struck the bicyclist; the officer breached his duty under La. Rev. Stat. Ann. § 32:24(D) to drive with due regard for the safety of all persons when responding to an emergency. Butcher v. City of Monroe, 737 So. 2d 189, 1999 La. App. LEXIS 1334 (May 5, 1999), writ denied by La. 99-1608, 747 So. 2d 566, 1999 La. LEXIS 2714 (La. Sept. 17, 1999).

Under La. Rev. Stat. Ann. § 32:24, to exonerate a police vehicle from negligence in proceeding against an unfavorable traffic signal or light, three conditions must be fulfilled, the third of which is that it must be utilizing at least an audible signal sufficient to warn and alert motorists of its approach; what constitutes compliance with the requirement of § 32:24(C) that the signal must be sufficient to warn motorists is a factual issue to be determined in the light of the circumstances of each particular case. Prather v. Gautreaux, 297 So. 2d 439, 1974 La. App. LEXIS 4393 (June 28, 1974).

Judgment for a driver against a police officer and the city was proper in a negligence suit because the officer breached a duty that he owed to other motorists when he entered intersection without slowing down or stopping, as required by La. Rev. Stat. Ann. § 32:24, or sounding his siren, as was necessary for his vehicle’s safe operation. Powell v. Allstate Ins. Co., 233 So. 2d 38, 1970 La. App. LEXIS 5508 (Mar. 3, 1970).

Where, in responding to a highway accident, a deputy sheriff parked as far to the right as he could and left his lights on with the directional signal flashing, yet his vehicle was rear-ended by an on-coming car deputy was protected from liability for his dangerous act in parking on the highway by the provisions of La. Rev. Stat. Ann. §§ 32:1 and 32:24. Sullivan v. Hartford Acci. & Indem. Co., 155 So. 2d 432, 1963 La. App. LEXIS 1864 (June 20, 1963), writ of certiorari denied by 245 LA. 64, 156 So. 2d 604, 1963 La. LEXIS 2591 (1963).

• Transportation Torts

•• Motor Vehicles. — Evidence established the ambulance driver was not using the vehicle’s siren at the time of the crash, and that use of warning lights alone, was an insufficient warning under the circumstances, and because the ambulance driver’s actions did not follow La. Rev. Stat. Ann. § 32:24, the ambulance driver’s actions were gauged by an ordinary standard of due care, and the trial court’s decision that the ambulance driver was entirely at fault, was not in error. Neloms v. Empire Fire & Marine Ins., 859 So. 2d 225, 2003 La. App. LEXIS 2855 (Oct. 16, 2003).

In the context of determining negligence, it is not enough for the appellate court to determine whether or not an emergency responder’s choices in deploying chosen warning devices are “sufficient,” as required by La. Rev. Stat. Ann. § 32:24(C); the fundamental question is whether the record supports the trial court’s finding that they are insufficient to warn a motorist or pedestrian of the impending collision. Pope v. Prunty, 852 So. 2d 1213, 2003 La. App. LEXIS 2329 (Aug. 20, 2003), writ denied by La. 2003-2496, 860 So. 2d 1137, 2003 La. LEXIS 3579 (La. Nov. 26, 2003).

A railroad crew was not liable to the driver of an ambulance in a negligence action because the driver was given no statutory privilege to act differently than an ordinary motorist at the railroad crossing. LeJeune v. Union Pac. R.R., 712 So. 2d 491, 1998 La. LEXIS 979 (Apr. 14, 1998).

Even applying La. Rev. Stat. Ann. § 32:24 to the facts in the wrongful-death case, the wrecker provider had a duty to exercise due care for the safety of oncoming traffic and breached that duty by blocking both northbound lanes of an interstate highway to clear a vehicle; the act of blocking these lanes at night on a high-speed roadway was inherently dangerous. Ortego v. Roy Motors, Inc., 690 So. 2d 780, 1996 La. App. LEXIS 2887 (Nov. 27, 1996), affirmed by La. 97-0741, 702 So. 2d 689, 1997 La. LEXIS 3346 (La. Dec. 2, 1997).

Fireman was not at fault in causing a collision where there was sufficient evidence showing that the fire truck’s lights and siren were on and that the fireman acted reasonably in attempting to go around the left side of a stopped vehicle. Detillier v. Smith, 638 So. 2d 445, 1994 La. App. LEXIS 1792 (May 31, 1994), writ of certiorari denied by La. 94-1762, 644 So. 2d 645, 1994 La. LEXIS 2330 (La. Oct. 7, 1994).

La. Rev. Stat. Ann. § 32:24 authorizes a fireman to exceed the speed limit, because he had his headlights and two red emergency lights flashing, so the fact that he was speeding was not a basis for finding him negligent with respect to an auto accident. Angers v. Etie, 625 So. 2d 347, 1993 La. App. LEXIS 2956 (Oct. 6, 1993).

Pursuant to La. Rev. Stat. Ann. § 32:34(C), as a driver of an emergency vehicle responding to an emergency call, defendant sheriff was authorized to exceed the speed limit, because he made use of a visual signal sufficient to warn motorists of his approach. Smith v. Commercial Union Ins. Co., 609 So. 2d 1024, 1992 La. App. LEXIS 3743 (Dec. 2, 1992), writ of certiorari denied by 612 So. 2d 86, 1993 La. LEXIS 264 (La. 1993).

Although a state trooper breached his duty under La. Rev. Stat. Ann. § 32:24 to drive with due regard for the safety of others by engaging in a high-speed chase in the wrong lane and through a red light at a heavy traffic time, an injured motorist who turned in front of the trooper was 25 percent at fault in causing the accident because the motorist failed to be attentive to the flashing lights and siren and to yield to the trooper’s emergency vehicle as required by La. Rev. Stat. Ann. § 32:125. Nelson v. State, Dep’t of Public Safety, 581 So. 2d 344, 1991 La. App. LEXIS 1390 (May 22, 1991), writ of certiorari denied by 586 So. 2d 561, 1991 La. LEXIS 2714 (La. 1991).

Police officer driving an emergency vehicle, who was authorized to exceed speed limits and to disregard regulation governing direction of traffic flow, was not relieved of the duty to drive with due regard for the safety of others. Horn v. Lafayette, 578 So. 2d 232, 1991 La. App. LEXIS 783 (Apr. 17, 1991), writ of certiorari denied by 584 So. 2d 1165, 1991 La. LEXIS 2449 (La. 1991), writ of certiorari denied by 584 So. 2d 1167, 1991 La. LEXIS 2456 (La. 1991).

La. Rev. Stat. Ann. § 32:24 did not except drivers of emergency vehicles from the mandatory use of headlights during the times specified in § 32:301. Walker v. Bankston, 571 So. 2d 690, 1990 La. App. LEXIS 2869 (Dec. 5, 1990).

The duty to yield the right of way to an emergency vehicle arises only when a motorist observes or hears, or under the circumstances, should have observed or heard, the audible and visual warnings of such vehicle; the presence of shrubs and trees which partially obscured the view of the intersection heightened the police officer’s duty to sound the audible signal on her emergency vehicle. State v. James, 555 So. 2d 519, 1989 La. App. LEXIS 2613 (Dec. 14, 1989), writ denied by 559 So. 2d 1374, 1990 La. LEXIS 925 (La. 1990).

Officer who was properly operating his emergency vehicle in responding to a call for assistance was not liable under La. Rev. Stat. Ann. § 32:24 for striking the pedestrian when the pedestrian darted out in front of the officer’s vehicle. Puearry v. State, 496 So. 2d 1372, 1986 La. App. LEXIS 8099 (Nov. 5, 1986).

Where an ambulance, which had its emergency lights and siren on, proceeded through a red light and collided with an automobile in an intersection, the ambulance driver was 50 percent at fault in causing the accident because the ambulance driver’s failure to observe the automobile and the ambulance driver’s conduct in entering the intersection under poor weather and road conditions constituted negligence. Delise v. Metropolitan Property & Liability Ins. Co., 459 So. 2d 729, 1984 La. App. LEXIS 9942 (Nov. 14, 1984).

Plaintiff sheriff’s loading of articles into an insured vehicle constituted occupation of it for purposes of construing coverage under an uninsured and underinsured motorist policy and plaintiff was not contributorily negligent in ordering an officer who had been directing traffic to another task, in parking his vehicle with the bumper on the road, or in opening a door on the side next to moving traffic; La. Rev. Stat. Ann. § 32:24, governing the operation of emergency vehicles, authorized plaintiff to park as he did, and directing the officer as he did was reasonable under the circumstances. Employers Ins. Co. v. Dryden, 422 So. 2d 1243, 1982 La. App. LEXIS 8186 (Oct. 12, 1982).

Police officer who was traveling at a high rate of speed while responding to an emergency call was liable for damages sustained by a driver in a collision with the police car; officer failed to drive with due regard for the safety of all persons as required by La. Rev. Stat. Ann. § 32:24(D). Knecht v. Hartford Acci. & Indem. Co., 408 So. 2d 1147, 1981 La. App. LEXIS 5387 (Sept. 11, 1981).

La. Rev. Stat. Ann. § 32:24 did not exculpate constable who had responded to an accident scene and, rather than parking his vehicle on the shoulder of the road, decided to park it somewhere in the middle of the bridge; and his car was later hit by another car. Hryhorchuk v. Smith, 379 So. 2d 281, 1979 La. App. LEXIS 4013 (Dec. 19, 1979), affirmed in part and reversed in part by 390 So. 2d 497, 1980 La. LEXIS 9070 (La. 1980).

La. Rev. Stat. Ann. § 32:24 did not apply to a person who not driving an authorized emergency vehicle, when an accident occurred while en route to a hospital on an emergency call and the “rescue doctrine” did not apply due to the driving involved. Champagne v. McDonald, 355 So. 2d 1335, 1978 La. App. LEXIS 3805 (Feb. 6, 1978).

A police officer was allowed to disregard regulations governing the direction of traffic as provided by La. Rev. Stat. Ann. § 32:24(B)(4), but the officer was not relieved of his duty to drive with due regard for the safety of others and was found negligent where he breached this duty. Carpenter v. Hartford Acci. & Indem. Co., 333 So. 2d 296, 1976 La. App. LEXIS 4266 (May 24, 1976).

Although a wrecker operator was not making use of audible as well as visual warning signals, as required by La. Rev. Stat. Ann. § 32:24(C), as he approached the point of an accident in the wrong direction of travel, his use of a beacon light, four-way emergency flasher lights, and the truck’s headlights was sufficient to warn motorists of his approach to the scene, thereby satisfying the intent of § 32:24(C). Prather v. Gautreaux, 297 So. 2d 439, 1974 La. App. LEXIS 4393 (June 28, 1974).

Under La. Rev. Stat. Ann. § 32:24, to exonerate a police vehicle from negligence in proceeding against an unfavorable traffic signal or light, three conditions must be fulfilled, the third of which is that it must be utilizing at least an audible signal sufficient to warn and alert motorists of its approach; what constitutes compliance with the requirement of § 32:24 C that the signal must be sufficient to warn motorists is a factual issue to be determined in the light of the circumstances of each particular case. Prather v. Gautreaux, 297 So. 2d 439, 1974 La. App. LEXIS 4393 (June 28, 1974).

Plaintiff city marshal was negligent in causing an accident with defendant driver; pursuant to former La. Rev. Stat. Ann. § 32:230 (now La. Rev. Stat. Ann. § 32:24), plaintiff was required to maintain a proper lookout and his failure to observe traffic conditions was the sole proximate cause of the accident. Wiley v. Sutphin, 108 So. 2d 256, 1958 La. App. LEXIS 716 (Dec. 19, 1958).

••• Motor Carriers. — As to summary judgment on liability, there were no genuine issues of material fact; the question before court was purely legal, and there was no negligent behavior or actions on part of the police officer, and his actions were not the cause-in-fact of collision. Richard v. Miller, 867 So. 2d 983, 2004 La. App. LEXIS 441 (Mar. 3, 2004).

In a personal injury action, an injured passenger in an ambulance was entitled to damages for personal injuries she sustained as a result of the ambulance’s collision with another vehicle when the ambulance driver should have seen the other vehicle and therefore violated La. Rev. Stat. Ann. § 32:24. Fleming v. State Dep’t of Hospitals, 308 So. 2d 366, 1975 La. App. LEXIS 3753 (Feb. 10, 1975), writ of certiorari denied by 313 So. 2d 238, 1975 La. LEXIS 4467 (La. 1975).

TRANSPORTATION LAW

• Private Vehicles

•• Safety Standards

••• General Overview. — An ambulance driver was guilty of negligence that was a proximate cause of the accident when he violated the the provisions of La. Rev. Stat. Ann. § 32:24; he drove into an intersection at 50 miles per hour, through a red or stop signal without slowing down or stopping as was necessary for safe operation and by operated the ambulance in a reckless disregard for the safety of others. Batiste v. Robottom’s Mortuary, 258 So. 2d 663, 1972 La. App. LEXIS 5691 (Feb. 23, 1972).

•• Traffic Regulation

••• General Overview. — Trial court committed reversible error in omitting applicable essential legal principles, in its instructions to the jury regarding the standard of care owed by a driver of an emergency vehicle. Watson v. Bulloch, 868 So. 2d 825, 2004 La. App. LEXIS 416 (Feb. 18, 2004), writ of certiorari denied by La. 2004-0691, 872 So. 2d 499, 2004 La. LEXIS 1562 (La. Apr. 30, 2004).

Summary judgment in favor of the deputies was affirmed because they could be held liable only for conduct that constituted reckless disregard for the safety of others pursuant to La. Rev. Stat. Ann. § 32:24, the conduct of the deputies did not constitute gross negligence, and the accident that injured the pedestrian was caused solely by the actions of the driver who drifted off the road. Freeman v. Tate, 847 So. 2d 800, 2003 La. App. LEXIS 1746 (June 12, 2003).

Though volunteer fireman’s driving decisions during an emergency rescue operation may have constituted ordinary negligence, there was no evidence that he displayed a reckless disregard for the safety of others; without a finding of reckless disregard, the fireman could not be held at fault for damages to another driver injured in a collision. Matthews v. Maddie, 822 So. 2d 739, 2002 La. App. LEXIS 2041 (June 21, 2002), writ denied by La. 2002-2420, 829 So. 2d 1052, 2002 La. LEXIS 3535 (La. Nov. 22, 2002).

Bus driver operated the bus as a prudent driver, and could not have avoided the collision with the police vehicle where the police officer suddenly opened her vehicle door as the bus driver tuned the bus; the police officer disregarded the traffic laws by opening her door when it was not reasonably safe to do so. Powell v. Regional Transit Auth., 701 So. 2d 1370, 1997 La. App. LEXIS 2673 (Nov. 5, 1997), writ denied by La. 97-3030, 712 So. 2d 877, 1998 La. LEXIS 700 (La. Mar. 13, 1998).

La. Rev. Stat. Ann. § 32:24 authorizes a fireman to exceed the speed limit, because he had his headlights and two red emergency lights flashing, so the fact that he was speeding was not a basis for finding him negligent with respect to an auto accident. Angers v. Etie, 625 So. 2d 347, 1993 La. App. LEXIS 2956 (Oct. 6, 1993).

Pursuant to La. Rev. Stat. Ann. § 32:34(C), as a driver of an emergency vehicle responding to an emergency call, defendant sheriff was authorized to exceed the speed limit, because he made use of a visual signal sufficient to warn motorists of his approach. Smith v. Commercial Union Ins. Co., 609 So. 2d 1024, 1992 La. App. LEXIS 3743 (Dec. 2, 1992), writ of certiorari denied by 612 So. 2d 86, 1993 La. LEXIS 264 (La. 1993).

Where the deceased was killed by an ambulance after an accident, and the deceased’s wife and sons sued the ambulance service and its insurers for wrongful death, the jury did not abuse its discretion by finding that the ambulance service was solely responsible for the accident; there was substantial evidence that the ambulance was not on an emergency call and therefore the ambulance driver was not entitled to the benefit of the statutory exceptions. Keating v. Holston’s Ambulance Service, Inc., 546 So. 2d 919, 1989 La. App. LEXIS 1360 (June 28, 1989).

Trial court did not err in finding that the sheriff, service wrecker and Department of Transportation were not negligent because they were in the performance of an emergency function at the time of the accident; both the police cruiser and the wrecker vehicle utilized the appropriate audible and visual signals, which were sufficient to warn motorists of an emergency. Mott v. Babin Motors, Inc., 451 So. 2d 632, 1984 La. App. LEXIS 8741 (May 16, 1984).

Plaintiff sheriff’s loading of articles into an insured vehicle constituted occupation of it for purposes of construing coverage under an uninsured and underinsured motorist policy and plaintiff was not contributorily negligent in ordering an officer who had been directing traffic to another task, in parking his vehicle with the bumper on the road, or in opening a door on the side next to moving traffic; La. Rev. Stat. Ann. § 32:24, governing the operation of emergency vehicles, authorized plaintiff to park as he did, and directing the officer as he did was reasonable under the circumstances. Employers Ins. Co. v. Dryden, 422 So. 2d 1243, 1982 La. App. LEXIS 8186 (Oct. 12, 1982).

In a police officer’s action for personal injuries resulting from an intersectional collision between the police officer and a driver, judgment was in favor of the driver under La. Rev. Stat. Ann. § 32:24(B)(2), the police officer could proceed past a red signal, but only after slowing down or stopping as might be necessary for safe operation; the drivers of emergency vehicles had to drive with due regard for the safety of all persons. Keyser v. Triplett, 322 So. 2d 294, 1975 La. App. LEXIS 4001 (Sept. 2, 1975), writ of certiorari denied by 325 So. 2d 280, 1976 La. LEXIS 4918 (La. 1976).

Although a wrecker operator was not making use of audible as well as visual warning signals, as required by La. Rev. Stat. Ann. § 32:24 (C), as he approached the point of an accident in the wrong direction of travel, his use of a beacon light, four-way emergency flasher lights, and the truck’s headlights was sufficient to warn motorists of his approach to the scene, thereby satisfying the intent of § 32:24(C). Prather v. Gautreaux, 297 So. 2d 439, 1974 La. App. LEXIS 4393 (June 28, 1974).

Officer’s pursuit of a speeding vehicle, during which the officer drove his motorcycle at 30 to 35 miles per hour in a 20 mile per hour zone and operated his siren, did not constitute “reckless disregard for the safety of others” and was not a violation of his duty to “drive with due regard” within the meaning of La. Rev. Stat. § 32:24. Roach v. Fireman’s Fund Ins. Co., 225 So. 2d 295, 1969 La. App. LEXIS 6147 (July 7, 1969).

The officer’s failure to exercise reasonable care to meet any usual and ordinary movements of the car ahead as required under former La. Rev. Stat. Ann. § 32:230 (now La. Rev. Stat. Ann. § 32:24), was the cause of the accident; thus he was liable in damages to the injured passenger. Fant v. Zurich Ins. Co., 160 So. 2d 443, 1964 La. App. LEXIS 1302 (Jan. 9, 1964).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 32:24, OPINION NUMBER 81-321, La. Atty. Gen. Op. No. 1981-321; 1981 La. AG LEXIS 263.

TREATISES AND LAW REVIEWS

Louisiana Treatises. — 1-11 Louisiana Tort Law § 11.03 > Chapter 11 IMMUNITY > § 11.03 Charities.

1-11 Louisiana Tort Law § 11.04 > Chapter 11 IMMUNITY > § 11.04 Governmental Immunity—The General Concept.

Louisiana Law Reviews. — Comment: Reflections on Willful, Wanton, Reckless, and Gross Negligence. 48 La. L. Rev. 1383 (July, 1988).

§ 25. Rights of owners of real property.

Nothing in this Chapter shall be construed to prevent the owner of real property used by the public for purposes of vehicular travel by permission of the owner, and not as a matter of right, from prohibiting such use, or from requiring other or different or additional conditions than those specified in this Chapter, or otherwise regulating such use as may seem best to such owner. (Acts 1962, No. 310, § 1.)

JUDICIAL DECISIONS

INDEX

CONSTITUTIONAL LAW

• Equal Protection

•• Scope of Protection

CONSTITUTIONAL LAW

• Equal Protection

•• Scope of Protection. — Speedway’s decision to suspend a race car driver indefinitely and revoke his racing points for unruly behavior was a reasonable exercise of its authority to regulate the conduct of race participants on its private racetrack. David Peterson Contracting v. Webster Speedway, 661 So. 2d 654, 1995 La. App. LEXIS 2532 (Sept. 27, 1995).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Public Access to Louisiana Beaches Following Publicly Funded Restoration Projects: The Reclamation of Fourchon Beach. 13 Tul. Envtl. L.J. 95 (Winter, 1999).

SUBPART B. POWERS OF LOCAL AUTHORITIES.

§ 41. Power of local municipal authorities.

A. Except as otherwise provided by law, this Chapter shall not be deemed to prevent local municipal authorities, with respect to highways other than state maintained highways within their corporate limits, from adopting ordinances:

(1) Regulating the standing or parking of vehicles;

(2) Enforcing the provisions of this Chapter, regulations of the department and of the commissioner and local regulations adopted pursuant hereto, by means of police officers or by the use of traffic-control devices approved by the department;

(3) Regulating or prohibiting processions or assemblages on the highways;

(4) Designating particular highways as one-way highways, or through highways;

(5) Designating no passing zones;

(6) Designating routes for freight carrying vehicles;

(7) Requiring the registration and licensing of bicycles, including the requirement of a registration fee;

(8) Directing the flow of traffic by designating the places and direction in which turning movements may be made or prohibited;

(9) Establishing speed limits and speed zones, provided that no speed shall be permitted which is in excess of the specific maximum speed limits established by this Chapter;

(10) Restricting traffic on limited access highways, or, temporarily reducing the permissible weight of vehicles which may be operated thereon, on other highways, when, because of deterioration, rain, snow, other climatic conditions, or the making of repairs, the highway will be seriously damaged or destroyed unless the use of vehicles thereon is prohibited or permissible weight reduced;

(11) Erecting stop signs at particularly dangerous railroad crossings;

(12) Requiring pedestrians to comply strictly with the directions of any official traffic-control signal and prohibiting pedestrians from crossing any roadway within a business district or any designated highways except in a crosswalk;

(13) Directing the installation of speed bumps.

(14) Creating additional regulations controlling traffic upon nonstate maintained highways within their corporate limits under their general police power so long as such regulations do not modify, or conflict with, the provisions of this Chapter or regulations of the department and the commissioner adopted pursuant hereto.

B. No ordinance or regulation enacted under Paragraphs (4), (5), (6) or (10) of Subsection A of this Section shall be effective until signs giving notice of such local traffic regulations are posted upon or at the entrances to the highway or part thereof affected, as may be most appropriate.

C. Local municipal authorities also may adopt ordinances regulating traffic on state maintained highways within their corporate limits, so long as such ordinances do not establish regulations different from, or in addition to, the provisions of this Chapter and the regulations of the department and the commissioner adopted pursuant thereto. In addition, local municipal authorities may adopt ordinances which supplement the provisions of this Chapter and regulations of the department and commissioner adopted pursuant thereto but only after such ordinances have been approved in writing by the department. However, the municipal ordinance may provide for such penalties as are consistent with the authority granted by the local municipal charter or state statute under which the municipal government operates and the penalties imposed need not necessarily be consistent with the penalties provided by Section 57 of this Title.

Furthermore, local municipal authorities may adopt by reference, all or any of the provisions of this Chapter and/or regulations of the department and commissioner adopted pursuant hereto with respect to any highways within their corporate limits.

D. Upon request of either the owner or the person in charge of the general operation and control of a parking area, local municipal authorities may adopt local ordinances to:

(1) Order stop signs, yield signs, or other traffic control devices erected at specified entrance or exit locations to a parking area or at an intersection in the parking area.

(2) Regulate traffic in the parking area, including regulation by means of traffic control signals.

(3) Prohibit or regulate the turning of vehicles or specified types of vehicles at intersections or other designated locations in the parking area.

(4) Regulate the crossing of a roadway in the parking area by pedestrians.

(5) Designate a separate roadway, drive, or lane in the parking area for one-way traffic.

(6) Prohibit, regulate, restrict, or limit the stopping, standing, or parking of vehicles in specified areas of the parking area.

(7) Designate safety zones, loading zones, and other restricted areas in the parking area.

(8) Provide for the removal and storage of vehicles parked or abandoned in the parking area during snowstorms, floods, fires, or other public emergencies, or found unattended in the parking area, if the vehicles constitute an obstruction to traffic or if stopping, standing, or parking is prohibited, and for the payment of reasonable charges for the removal and storage by the owner or the operator of the vehicle.

(9) Adopt additional reasonable rules with respect to traffic and parking in a parking area as local conditions may require for the safety and convenience of the public or users of the parking area.

E. When requested by the owner of a private road located within its corporate limits, a municipal governing authority may adopt ordinances regulating matters enumerated in Paragraphs (A)(2) and (9) of this Section on the private road. Any law enforcement agency with jurisdiction in the municipality may enforce compliance with an ordinance adopted pursuant to this Subsection. (Added by Acts 1962, No. 310, § 1; Amended by Acts 1963, No. 33, § 1; Acts 1977, No. 113, § 1, eff. June 22, 1977; Acts 1978, No. 433, § 1; Acts 2007, No. 187, § 1, eff. Aug. 15, 2007; Acts 2010, No. 85, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 85 added (A)(13); and redesignated former (A)(13) as (A)(14).

2007 Amendments. — Acts 2007, No. 187, § 1, effective August 15, 2007, added (E).

CROSS REFERENCES

Louisiana Law. — Uniform application, see La. R.S. 32:21.

Power of local parish authorities, see La. R.S. 32:42.

Prohibited parking; leased or rented motor vehicles, see La. R.S. 32:146.

Uniform highway marking system, see La. R.S. 32:235.

Parking spaces for certain disabled persons, see La. R.S. 40:1742.

Municipal Law. — Authority of traffic engineer to designate crosswalks, establish safety zones and mark traffic lanes. Shreveport Code of Ordinance § 90-61.

Erection of stop signs > on streets intersecting through streets. Shreveport Code of Ordinance § 90-230.

Metropolitan planning commission. Shreveport Code of Ordinance ch. 70, art. II.

One-way streets and alleys > erection of signs. Shreveport Code of Ordinance § 90-226.

Prohibited turns at intersections. Shreveport Code of Ordinance § 90-138.

Prohibiting the use of radar detection units on certain city streets. New Orleans Code of Ordinance § 154-544.

Through streets designated. Shreveport Code of Ordinance § 90-229.

Traffic and vehicles > speed regulations. Shreveport Code of Ordinance ch. 90, art. V.

Traffic and vehicles. Shreveport Code of Ordinance ch. 90.

Traffic control devices > authority to install. New Orleans Code of Ordinance § 154-231.

Traffic control devices > placement, maintenance of devices; specifications. New Orleans Code of Ordinance § 154-233.
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GOVERNMENTS

• Local Governments

•• Ordinances & Regulations. — In a negligence action stemming from an intersectional vehicle collision, in the absence of stop signs or any other signaling devices, a city ordinance determining right of way did not prevail over the state statute giving the right of way to the driver approaching from the right. Frey v. Central Mut. Ins. Co., 150 So. 2d 822, 1963 La. App. LEXIS 1414 (Mar. 5, 1963).

TORTS

• Transportation Torts

•• Motor Vehicles. — Meaning of former La. Rev. Stat. Ann. § 32:229(B) (now La. Rev. Stat. Ann. § 32:41) is that (1) all local authorities may define the speed limitations within their corporate limits, which shall be prima facie lawful, but (2) municipalities of less than 15,000 may not decrease the maximum speed limit to below 25 miles per hour, which is the lowest of the speed limitations of ch. 32; (3) on through highways, any municipal speed limit must be posted in order to be valid and to affect traffic thereupon. Dufore v. Daugereaux, 122 So. 2d 666, 1960 La. App. LEXIS 1065 (June 29, 1960).

TRANSPORTATION LAW

• Private Vehicles

•• Traffic Regulation

••• General Overview. — Under La. Rev. Stat. Ann. §§ 32:3 and 32:41, Department of Public Safety and Corrections and the municipality had responsibility for enforcement of traffic laws, including a parking ban duly promulgated by the Department of Transportation and Development (DOTD) for a roadway that lacked a shoulder, and DOTD had no liability under La. Civ. Code Ann. art. 2317 for damages sustained when a motorcyclist collided with a car parked in the roadway. Kyle v. Bogalusa, 506 So. 2d 719, 1987 La. App. LEXIS 9383 (Apr. 14, 1987).

Once a municipality has erected a four-sided automatic signal device at an intersection, the provisions of former La. Rev. Stat. Ann. § 32:237 (now La. Rev. Stat. Ann. § 32:121), regarding right of ways, are no longer applicable so long as that device remains visible to an ordinary, observant motorist whether it is functional or not. Soprano v. State Farm Mut. Auto. Ins. Co., 246 LA. 524, 165 So. 2d 308, 1964 La. LEXIS 2591 (June 8, 1964).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — In absence of specific highway statute or regulation, police jury may employ the use of speed bumps as a traffic control device. Opinion No. 77-158, La. Atty. Gen. Op. No. 1977-158; 1977 La. AG LEXIS 75.

A municipal governing authority may not change or supplement the regulations of the Dept. of Transportation & Development applicable to state highways unless the ordinance seeking to change these regulations has been approved in writing by the department. Opinion No. 78-651, La. Atty. Gen. Op. No. 1978-651; 1978 La. AG LEXIS 624.

Speed bumps may not be placed on state maintained highways. Opinion No. 78-255, La. Atty. Gen. Op. No. 1978-255; 1978 La. AG LEXIS 731.

The mayor of a Lawrason Act Municipality has the authority to issue arrest warrants pursuant to violations of municipal ordinances and traffic laws on state highways within the Village. Opinion No. 78-480, La. Atty. Gen. Op. No. 1978-480; 1978 La. AG LEXIS 758.

Absent state highway regulation city may employ use of speed bumps. R.S. 32:41, Opinion No. 81-69, La. Atty. Gen. Op. No. 1981-69; 1981 La. AG LEXIS 411.

Municipalities may prohibit parking of vehicles exceeding a certain weight on public parking areas provided it is done so at the request of the owner or person in charge of the parking area. Opinion No. 82-480, La. Atty. Gen. Op. No. 1982-480; 1982 La. AG LEXIS 445.

Municipal law enforcement officers have authority to enforce traffic ordinances in parking areas when requested by the lot or shopping center’s owner or manager. Opinion No. 84-808, La. Atty. Gen. Op. No. 1984-808; 1984 La. AG LEXIS 208.

An ordinance enacted pursuant to R.S. 32:41 et 33:401 will be presumed valid, unless the party challenging its validity can establish by plain evidence that the ordinance has no real or substantive relation to the public health or safety or general welfare. Opinion No. 84-750, La. Atty. Gen. Op. No. 1984-750; 1985 La. AG LEXIS 723.

La. R.S. 32:41(c), Opinion No. 86-33, La. Atty. Gen. Op. No. 1986-33; 1986 La. AG LEXIS 806.

Assessment of a $123.00 fine for a traffic violation committed within the municipal corporate limits of Natchez was not improper. Opinion No. 87-568, La. Atty. Gen. Op. No. 1987-568; 1987 La. AG LEXIS 170.

Even though no Louisiana Statute mandates that a municipal police officer must be certified and trained in the operation of radar units, a municipality under La. R.S. 32:41 has the authority to adopt an ordinance requiring such certification and training. Evidence of speeding sustained by radar readings are also inadmissible in court absent proof of certification and training. Opinion No. 89-138, La. Atty. Gen. Op. No. 1989-138; 1990 La. AG LEXIS 37.

R.S. 32:41; R.S. 47:507, Opinion No. 90-420, La. Atty. Gen. Op. No. 1990-420; 1990 La. AG LEXIS 330.

Violation of a safety statute actionable only when it is shown that violation was the proximate cause of the accident. Opinion No. 94-28, La. Atty. Gen. Op. No. 1994-28; 1994 La. AG LEXIS 108.

Unless a state statute specifies that local authorities may adopt the statute by reference, it must be adopted as otherwise provided in applicable statutes. Opinion No. 94-202, La. Atty. Gen. Op. No. 1994-202; 1994 La. AG LEXIS 298.

R.S. 32:41 reserves to local authorities the power to regulate the flow of traffic within their corporate limits under their general police power. If, however, a municipal ordinance purports to regulate the flow of traffic on state-maintained highways within the municipality, the ordinance must not “differ from” or be “in addition to” the provisions of state law. Municipalities may enact ordinaces which “supplement” state law only with the written approval of the State Department of Transportation and Development. Opinion No. 94-568, La. Atty. Gen. Op. No. 1994-568; 1994 La. AG LEXIS 619.

The local governing authority could pass an ordinance requiring permits in connection with load limits on town roads. Opinion No. 95-79, La. Atty. Gen. Op. No. 1995-79; 1995 La. AG LEXIS 63.

Even though no state statute mandates that a municipal police officer must be certified and trained in the operation of radar units, a municipality under R.S. 32:41 has the authority to adopt an ordinance requiring such certification and training. Opinion No. 95-357, La. Atty. Gen. Op. No. 1995-357; 1995 La. AG LEXIS 283.

Signs on State highways installed by D.O.T.D. within municipal boundaries are exempt from local control or removal. Opinion No. 95-424, La. Atty. Gen. Op. No. 1995-424; 1995 La. AG LEXIS 420.

The fines which are imposed upon violators of the handicapped parking laws are mandatory. However, those courts are described in La. C.Cr.P. art. 931 may utilize the suspension provisions of La. C.Cr.P. art. 894. “City court” as defined by La. C.Cr.P. art. 931 specifically excludes mayor’s courts and justices of the peace. Therefore, these forums do not have the authority to suspend the fines imposed for violation of handicapped parking laws. However, since city courts are included within those courts defined in La. C.Cr.P. art. 931, a city magistrate with the City Court of Kenner may suspend the fines imposed for the violation of handicapped parking laws. Opinion No. 96-148, La. Atty. Gen. Op. No. 1996-148; 1996 La. AG LEXIS 236.

Various questions pertaining to ownership of street rights-of-way, easements, weight restrictions and regulation of traffic. Opinion No. 97-145, La. Atty. Gen. Op. No. 1997-145; 1997 La. AG LEXIS 167.

A law enforcement officer of either the state police, sheriff’s office or the police department of a city or town is mandated to investigat motor vehicle accident which occurs on private property. Opinion No. 97-424, La. Atty. Gen. Op. No. 1997-424; 1997 La. AG LEXIS 339.

All state agencies and political subdivisions with jurisdiction over street parking or publicly owned and operated parking facilities must comply with the mandatory fine and disbursement provisions of La. R.S. 46:2583 and La. R.S. 40:1742. Furthermore, both the $275 fine and the $25 fine under such provisions are mandatory, and may not be reduced. Opinion No. 99-18, La. Atty. Gen. Op. No. 1999-18; 1999 La. AG LEXIS 45.

A map containing a “Proposed Undedicated 50 foot Rights-of-Way” does not establish an intent to effect a statutory dedication of a street where full ownership of the roadbed would vest in the public. Opinion No. 99-84, La. Atty. Gen. Op. No. 1999-84; 1999 La. AG LEXIS 86.

Law Enforcement officers are mandated to provide for and enforce a penalty for violations of handicapped parking on private property which has parking for the general public doing business at the location. Opinion No. 99-83, La. Atty. Gen. Op. No. 1999-83; 1999 La. AG LEXIS 132.

Local ordinances that conflict with express state law cannot be valid. State laws preempt conflicting local laws (even if pre-1974 Const.) if they do not adhere to the Constitution. Opinion No. 99-18A, La. Atty. Gen. Op. No. 1999-18; 1999 La. AG LEXIS 275.

Mayor’s courts are courts, which have jurisdiction to conduct trials, determine guilt, and impose sentences including fines and imprisonment for breach of municipal ordinances. Mayor’s courts may impose penalties for breach of municipal ordinances where the fine does not exceed $500.00, or by imprisonment by not more than sixty days, or both. Opinion No. 00-197, La. Atty. Gen. Op. No. 2000-197; 2000 La. AG LEXIS 211.

Once a local disaster or emergency is declared by parish presidents or emergency preparedness agencies designated by them, the parish is the prime authority in dealing with local disasters or emergencies. Nonetheless, the clear and overriding intent of the legislature was for cooperative interaction between responsible public agencies. Opinion No. 01-0204, La. Atty. Gen. Op. No. 2001-0204; 2001 La. AG LEXIS 252.

The new subsection in Louisiana R.S. 40:1742 reflects legislative intent to allow discretion within the local government to adopt any enforcement mechanism deemed appropriate in enforcing local ordinances. Opinion No. 01-89, La. Atty. Gen. Op. No. 2001-89; 2001 La. AG LEXIS 472.

Town of Gramercy may utilize speed bump as a means of traffic control. Opinion No. 01-0466, La. Atty. Gen. Op. No. 2001-0466; 2002 La. AG LEXIS 14.

A mayor’s court only has jurisdiction over violations of municipal ordinances. The Town of Waterproof, a Lawrason Act municipality, may adopt a traffic ordinance concerning speed limits on state highways within corporate limits provided that the ordinance is not contrary to the speed limit provided by state law. Such an ordinance is within the jurisdiction of the mayor’s court. Opinion No. 02-0101, La. Atty. Gen. Op. No. 2002-0101; 2002 La. AG LEXIS 164.

Implementing or formulating a policy granting police officers discretion in enforcing traffic speeds above the posted speed in a given speed zone is in direct conflict with the provisions establishing speed limits set forth in R.S. 32:41 of the Louisiana Highway Regulatory Act. Opinion No. 05-0189. 2005 La. AG LEXIS 73.

§ 42. Power of local parish authorities.

A. Local parish authorities or lake commissions shall, with respect to highways other than state maintained highways and with respect to public roads within their territorial limits, but outside corporate limits of any municipality therein, have henceforth, power to adopt ordinances regulating the matters enumerated in R.S. 32:41.

B. With respect to private roads when requested by the owner within recognized subdivisions within their territorial limits but outside the corporate limits of any municipality therein, local parish authorities shall henceforth have power to adopt ordinances regulating matters enumerated in R.S. 32:41(A)(9) and provides for stop signs at certain intersections.

C. Local parish authorities shall with respect to parking areas located outside the corporate limits of any municipality have, henceforth, the power to adopt ordinances regulating the matters enumerated in R.S. 32:41(D). (Acts 1962, No. 310, § 1. Amended by Acts 1966, No. 217, § 1; Acts 1974, No. 412, § 1; Acts 1975, No. 637, § 1; Acts 1978, No. 433, § 1.)

CROSS REFERENCES

Louisiana Law. — Uniform application, see La. R.S. 32:21.

Prohibited parking; leased or rented motor vehicles, see La. R.S. 32:146.

Uniform highway marking system, see La. R.S. 32:235.

Municipal Law. — Prohibiting the use of radar detection units on certain city streets. New Orleans Code of Ordinance § 154-544.

Traffic control devices > placement, maintenance of devices; specifications. New Orleans Code of Ordinance § 154-233.
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GOVERNMENTS

• Local Governments

•• Claims By & Against. — The parish breached its duty under La. Rev. Stat. Ann. § 32:42 to maintain the highway and railroad crossings and to eliminate any hazardous conditions; thus it was liable for the injuries the truck driver sustained. Rivere v. Union Pac. R.R., 647 So. 2d 1140, 1994 La. App. LEXIS 2702 (Oct. 7, 1994), writ of certiorari denied by La. 95-0292, 651 So. 2d 295, 1995 La. LEXIS 825 (La. Mar. 24, 1995).

TRANSPORTATION LAW

• Private Vehicles

•• Traffic Regulation

••• General Overview. — Once a municipality has erected a four-sided automatic signal device at an intersection, the provisions of former La. Rev. Stat. Ann. § 32:237 (now La. Rev. Stat. Ann. § 32:121), regarding right of ways, are no longer applicable so long as that device remains visible to an ordinary, observant motorist whether it is functional or not. Soprano v. State Farm Mut. Auto. Ins. Co., 246 LA. 524, 165 So. 2d 308, 1964 La. LEXIS 2591 (June 8, 1964).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — In absence of specific highway statute or regulation, police jury may employ the use of speed bumps as a traffic control device., OPINION No. 77-158, La. Atty. Gen. Op. No. 1977-158; 1977 La. AG LEXIS 75.

Violation of a safety statute actionable only when it is shown that violation was the proximate cause of the accident. OPINION NUMBER 94-28, La. Atty. Gen. Op. No. 1994-28; 1994 La. AG LEXIS 108.

There would have to be a cooperative endeavor between the parish and the sheriff to allow the sheriff to build a storage facility on the parish property where the penal farm is located. OPINION NUMBER 95-56, La. Atty. Gen. Op. No. 1995-56; 1995 La. AG LEXIS 90.

Town of Gramercy may utilize speed bump as a means of traffic control., OPINION 01-0466, La. Atty. Gen. Op. No. 2001-0466; 2002 La. AG LEXIS 14.

PART 3. GENERAL PROHIBITIONS, PENALTIES.

§ 51. Vehicle license required.

No person shall operate, or permit to be operated, any motor vehicle upon the highways of this state unless it is registered with the commissioner, the license tax is paid thereon, and it is operated in accordance with the provisions of this Chapter and other laws of this state. (Acts 1962, No. 310, § 1.)

CROSS REFERENCES

Louisiana Law. — Electric mobility aids, see La. R.S. 32:206.

Municipal Law. — Traffic code > vehicle license required (city). Baton Rouge Code of Ordinance § 11:252.
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CRIMINAL LAW & PROCEDURE

• Arrests

•• Probable Cause. — Defendant’s failure to obey a police officer, a violation of La. Rev. Stat. Ann. § 32:56, failure to have a license plate, a violation of § 32:51, and failure to stop at a stop sign, a violation of § 32:123, gave a police officer probable cause to arrest defendant; because a custodial arrest of defendant based on probable cause was lawful, a search of defendant’s car incident to that arrest required no further justification. State v. Carter, 663 So. 2d 152, 1995 La. App. LEXIS 2487 (Sept. 12, 1995).

• Search & Seizure

•• Warrantless Searches

••• Search Incident to Lawful Arrest

•••• General Overview. — Given La. Code Crim. Proc. Ann. art. 211, the police lawfully placed defendant under arrest after stopping his vehicle because he was driving without a license plate, and he would have continued, absent a license, in committing an offense were he not to be arrested, and, incident to that arrest he was legally subject to a full search of his person and the area within his immediate control, and, thus, his motion to suppress evidence found on his person was improperly granted. State v. Knight, 574 So. 2d 483, 1991 La. App. LEXIS 74 (Jan. 24, 1991).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Discussion of exemption from ad valorem taxes of demonstrators and executive cars., OPINION No. 87-350, La. Atty. Gen. Op. No. 1987-350; 1987 La. AG LEXIS 457.

Golf carts cannot be driven on the roads in the community of Big Lake., Opinion Number 98-309, La. Atty. Gen. Op. No. 1998-309; 1998 La. AG LEXIS 491.

The Department of Transportation and Development, having regulatory authority over the operation of motor vehicles on the highways of this state, should first be consulted regarding proper licensure of university equipment driven on campus for grounds maintenance., Opinion 02-0066, La. Atty. Gen. Op. No. 2002-0066; 2002 La. AG LEXIS 69.

R.S. 32:1(40), R.S. 32:51, R.S. 32:1301, et seq. R.S. 32:53, R.S. 32:303, R.S. 32:1(24), R.S. 32:1311. Mobility scooters are prohibited from being driven upon the highways of this state, but there is no prohibition for these scooters to be on sidewalks., Opinion No. 03-0309, 2003 La. AG LEXIS 438.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: State v. Wingate: Fishing the Murky Waters of Louisiana’s Strict Liability Crimes. 57 La. L. Rev. 1415 (Summer, 1997).

§ 52. Driver must be licensed.

No person shall drive or operate any vehicle upon any highway within this state unless and until he has been issued a license to so do as required by the laws of this state nor shall any person permit or allow any other person to drive or operate any vehicle owned or controlled by him upon highways of this state unless and until such other person has been issued a license to so do as required by the laws of this state. (Acts 1962, No. 310, § 1.)

CROSS REFERENCES

Municipal Law. — Driver’s license. Shreveport Code of Ordinance § 90-91.

Operation of vehicles > driver’s license. New Orleans Code of Ordinance § 154-301.

Traffic code > driver’s license required (city). Baton Rouge Code of Ordinance § 11:281.

Traffic code > driver’s license required (parish). Baton Rouge Code of Ordinance § 11:351.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Vehicular Crimes

••• License Violations

•••• General Overview. — Court affirmed defendant’s conviction for driving without a license on the grounds that the State proved the elements of the offense beyond a reasonable doubt and that the State was not required to prove that he had criminal intent because it was not an element of the offense. State v. Pickering, 432 So. 2d 1067, 1983 La. App. LEXIS 8619 (May 25, 1983), writ of certiorari denied by 438 So. 2d 574, 1983 La. LEXIS 11577 (La. 1983).

TORTS

• Negligence

•• General Overview. — Where an employer who was aware that his employee did not have a license and that it had been revoked for drunken driving yet allowed the employee unlimited use of a truck owned by the employer, the employer violated La. Rev. Stat. Ann. §§ 32:52 and 32:417 and La. Civ. Code Ann. art. 2315, and the employer was liable in solido with the employee for injuries to a father and the deaths of his wife and infant daughter caused by the employee’s use of the truck while he was off duty. Winzer v. Lewis, 251 So. 2d 650, 1971 La. App. LEXIS 5843 (June 22, 1971), writ of certiorari denied by 259 LA. 934, 253 So. 2d 379, 1971 La. LEXIS 3803 (1971).

•• Proof

••• Violations of Law

•••• General Overview. — Guest passenger was not at fault for riding with an unlicensed but competent motorist, who drove in violation of La. Rev. Stat. Ann. § 32:52; unlicensed operation was not a cause of the accident, and the car was not owned by or otherwise under the control of the passenger. Faulk v. Champagne, 590 So. 2d 683, 1991 La. App. LEXIS 2970 (Nov. 13, 1991).

Where the lack of driving experience of the unlicensed driver was not a causative factor in the accident, the vehicle owner did not breach a duty, under La. Rev. Stat. Ann. § 32:52, by allowing the unlicensed driver to operate her vehicle. Loveday v. Travelers Ins. Co., 585 So. 2d 597, 1991 La. App. LEXIS 2109 (Aug. 2, 1991), writ of certiorari denied by 590 So. 2d 65, 1991 La. LEXIS 3355 (La. 1991).

• Vicarious Liability

•• Bailees. — Under La. Civ. Code Ann. art. 2317, a driver was responsible for damage caused by a car in his custody but not for permitting the car to be driven by an unlicensed minor when he knew the minor to be a competent driver and was unaware that he was unlicensed, because the risk of allowing the minor to drive was outside the scope of the risks that La. Rev. Stat. Ann. § 32:52 was intended to protect against. Panzico v. Price, 647 So. 2d 1154, 1994 La. App. LEXIS 2761 (Oct. 26, 1994).

TRANSPORTATION LAW

• Private Vehicles

•• Operator Licenses

••• General Overview. — La. Rev. Stat. Ann. § 32:52 prohibits an unlicensed person from operating a motor vehicle and it further prohibits a licensed driver from allowing an unlicensed person to drive. Snyder v. Bergeron, 501 So. 2d 291, 1986 La. App. LEXIS 8408 (Dec. 23, 1986), writ of certiorari denied by 503 So. 2d 483, 1987 La. LEXIS 8842 (La. 1987).

Scope of the protection of La. Rev. Stat. Ann. § 32:52 and La. Rev. Stat. Ann. § 32:401 et seq., extends to include and thereby protect a minor driver from his own incompetency. Snyder v. Bergeron, 501 So. 2d 291, 1986 La. App. LEXIS 8408 (Dec. 23, 1986), writ of certiorari denied by 503 So. 2d 483, 1987 La. LEXIS 8842 (La. 1987).

La. Rev. Stat. Ann. § 32:52 and La. Rev. Stat. Ann. § 32:401 et seq., are to be construed in pari materia. Snyder v. Bergeron, 501 So. 2d 291, 1986 La. App. LEXIS 8408 (Dec. 23, 1986), writ of certiorari denied by 503 So. 2d 483, 1987 La. LEXIS 8842 (La. 1987).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: Ross v. La Coste De Monterville: An Unwarranted Extension of Strict Liability for the Act of Things. 48 La. L. Rev. 1285 (May, 1988).

§ 53. Proper equipment required on vehicles.

A. No person shall drive or move, nor cause or knowingly permit any vehicle owned or controlled by him to be driven or moved, on any highway of this state, at any time, any vehicle or combination of vehicles which is in such unsafe condition as to endanger any person or property, or which does not contain those parts or is not at all times equipped with such lamps and other equipment, in proper condition and adjustment, as required in this Chapter, or which is constructed or equipped in any manner in violation of this Chapter, and no person shall do any act forbidden or fail to perform any act required under this Chapter.

B. Nothing contained in this Chapter shall be construed to prohibit the use of additional parts and accessories on any vehicle not inconsistent with the provisions of this Chapter.

C. The provisions of this Chapter with respect to equipment on vehicles shall not apply to implements of husbandry, nor to vehicles used solely in building highways when they are temporarily upon the highways, except as herein made applicable. These exceptions shall not exclude any vehicle or combination of vehicles not used primarily for this purpose, or ordinary commercial vehicles upon which are placed removable machinery for such purposes, or vehicles designed for the purpose of evading the limitations of this Chapter.

D. No person shall drive a vehicle upon highways within this state, or permit or allow any vehicle owned by him or under his control to be driven on said highways, unless and until such vehicle bears an inspection tag showing it to have been inspected and approved as required by the provisions of R.S. 32:1301—32:1310, if such vehicle is required to be so inspected. (Acts 1962, No. 310, § 1.)

CROSS REFERENCES

Louisiana Law. — Golf cart and all-terrain vehicle crossings, see La. R.S. 32:127.

Golf cart crossings, see La. R.S. 32:127.1.

Lamps on other vehicles and equipment, see La. R.S. 32:316.
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TORTS

• Negligence

•• Duty

••• Affirmative Duty to Act

•••• Failure to Act. — Owner of a Volkswagen bus was negligent when he allowed a minor to be transported in the bus, in violation of La. Rev. Stat. Ann. § 32:53(A), when he knew that its door locking mechanisms were defective and he failed to repair them or to warn the minor of the known defect. Murray v. Volkswagen Mid-American, Inc., 297 So. 2d 236, 1974 La. App. LEXIS 4404 (June 28, 1974).

• Transportation Torts

•• Motor Vehicles. — Employer’s executive officers did not violate La. Rev. Stat. Ann. § 32:53 when they permitted the front bumper of a tractor-trailer to be shortened; therefore, the officers were not liable for the injuries suffered by an employee in an accident involving the tractor-trailer and an automobile. Roberts v. Heath, 380 So. 2d 113, 1979 La. App. LEXIS 3997 (Dec. 27, 1979), writ of certiorari denied by 383 So. 2d 24, 1980 La. LEXIS 7232 (La. 1980).

TRANSPORTATION LAW

• Commercial Vehicles

•• Maintenance & Safety. — Owner of a farm trailer was not liable for failing to attach a red light to an extended rear trailer tongue when the trailer was struck by a motorist attempting to pass because the tongue was not a “load” as defined under La. Rev. Stat. Ann § 32:313 of the Highway Regulatory Act, and the Act also provided an exemption for farm implements temporarily on the road under La. Rev. Stat. Ann § 32:53(C). Dawson v. Clark, 564 So. 2d 1291, 1990 La. App. LEXIS 1605 (June 20, 1990), writ of certiorari denied by 568 So. 2d 1085, 1990 La. LEXIS 2623 (La. 1990).

• Private Vehicles

•• Safety Standards

••• General Overview. — Where there was no evidence that defendant’s vehicle was exempted from inspection as required by La. Rev. Stat. Ann. § 32:53(D), the police were justified, pursuant to La. Const. art. I, § 5 and La. Code Crim. Proc. Ann. art. 215.1, in stopping defendant for an expired inspection sticker; the trial court did not abuse its discretion in crediting the testimony of an officer that the officer saw the expired sticker from a distance. State v. Cowart, 862 So. 2d 225, 2003 La. App. LEXIS 3279 (Nov. 25, 2003).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — An owner of a motor vehicle is allowed ten days grace period after having the license plate removed for lack of insurance or proof thereof before he must refrain from use of the vehicle., OPINION NUMBER 95-377, La. Atty. Gen. Op. No. 1995-377; 1995 La. AG LEXIS 374.

Mobility scooters are prohibited from being driven upon the highways of this state, but there is no prohibition for these scooters to be on sidewalks., Opinion No. 03-0309, 2003 La. AG LEXIS 438.

§ 54. Size, weight and load of vehicles limited.

A. No person shall drive or move any vehicle, nor cause or knowingly permit any vehicle owned or controlled by him to be driven or moved, on any highway of this state when such vehicle is of a size or weight exceeding the limitations stated in this Chapter or otherwise in violation of this Chapter, and the maximum size and weight of vehicles herein specified shall be lawful throughout the state.

B. The provisions of this Chapter governing size, weight and load shall not apply to fire apparatus, vehicles and machinery used solely in the building of highways while actually temporarily engaged in work upon a highway, to implements of husbandry, including farm tractors temporarily moved upon a highway, or to a vehicle operated under the terms of a special permit issued as herein provided, or to trolley coaches or motor buses operated under a franchise or indeterminate permit wholly within the corporate limits of a municipality having a population of one hundred thousand or more inhabitants.

C. These exceptions shall not include any vehicle or combinations of vehicles not used primarily for such purposes, nor ordinary commercial vehicles upon which are placed removable machinery for such purposes, nor vehicles designed for the purpose of evading the limitations of this Part. (Acts 1962, No. 310, § 1.)

§ 55. Exclusion of vehicles from highways; notice required.

No person shall operate, or knowingly permit to be operated, a motor vehicle over any highway of this state from which it is by proper authority excluded, provided notice of such exclusion is conspicuously posted at the entrance to such highway. (Acts 1962, No. 310, § 1.)


§ 56. Obedience to police officers, weights and standards police officers, and traffic signs.

A. No person shall fail or refuse to comply with any lawful order or direction of any police officer or weights and standards police officer invested by law with authority to direct, control, or regulate traffic.

B. No person shall fail or refuse to comply with the instruction or direction of any traffic control device which has been erected under authority of this Chapter or other law of this state. (Acts 1962, No. 310, § 1. Amended by Acts 1977, No. 113, § 1, eff. June 22, 1977.)

CROSS REFERENCES

Municipal Law. — Obedience to police officers and firefighters. Shreveport Code of Ordinance § 90-38.

Traffic code > obedience to police and fire department officials (city). Baton Rouge Code of Ordinance § 11:351.
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CRIMINAL LAW & PROCEDURE

• Arrests

•• Probable Cause. — Defendant’s failure to obey a police officer, a violation of La. Rev. Stat. Ann. § 32:56, failure to have a license plate, a violation of § 32:51, and failure to stop at a stop sign, a violation of § 32:123, gave a police officer probable cause to arrest defendant; because a custodial arrest of defendant based on probable cause was lawful, a search of defendant’s car incident to that arrest required no further justification. State v. Carter, 663 So. 2d 152, 1995 La. App. LEXIS 2487 (Sept. 12, 1995).

• Search & Seizure

•• Warrantless Searches

••• Investigative Stops. — A police officer had reasonable suspicion to detain an individual under La. Code Crim. Proc. Ann. art. 215.1(A) who was ultimately convicted of possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967(C) as a result thereof because the individual was stopped in his vehicle at a green light, obstructing traffic on a road, and failing to comply with a traffic control device in violation of La. Rev. Stat. Ann. §§ 14:97, 32:56(B), and 32:231. State v. Anderson, 732 So. 2d 605, 1999 La. App. LEXIS 783 (Mar. 30, 1999).

TORTS

• Negligence

•• Defenses

••• Comparative Negligence

•••• General Overview. — A motorist who disregarded a deputy’s signal and entered an intersection and the deputy who failed to insure that the motorist had stopped before directing another vehicle into the intersection were both found liable for an accident. Landry v. State Farm Ins. Co., 529 So. 2d 417, 1988 La. App. LEXIS 1584 (June 21, 1988).

• Transportation Torts

•• Motor Vehicles. — Defendant driver was not liable plaintiff driver in automobile collision becasue defendant proceeded through the red traffic light pursuant to a police officer’s order as required by La. Rev. Stat. Ann. §§ 32:56(a) and 32:231. Goff v. Sarradet, 394 So. 2d 655, 1980 La. App. LEXIS 5020 (Dec. 15, 1980), writ of certiorari denied by 399 So. 2d 600, 1981 La. LEXIS 7699 (La. 1981).

TRANSPORTATION LAW

• Private Vehicles

•• Traffic Regulation

••• General Overview. — The spouse of a driver killed in an intersection collision was not entitled to relief, as the driver acted negligently in speeding along the sole open lane of a roadway otherwise stopped by a sheriff for a school crossing, and collided with a driver who had been directed by the sheriff to cross the intersection. The struck driver could not be charged with contributory negligence under La. Rev. Stat. Ann. §§ 32:56(A), 32:231, as they required traffic to obey orders of a police officer regardless of the signals at the intersection and which required drivers to obey traffic devices unless directed otherwise by a police officer. Sutter v. Travelers Ins. Co., 167 So. 2d 517, 1964 La. App. LEXIS 1946 (July 15, 1964), writ of certiorari denied by 246 LA. 916, 168 So. 2d 823, 1964 La. LEXIS 2815 (1964).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The effect of the amended R.S. 46:1805 is to broaden the scope of crimes for which victims may be remunerated by the Crime Victims Reparation Board. Intoxication related offenses should not be exempt from this provision., OPINION No. 84-685, La. Atty. Gen. Op. No. 1984-685; 1984 La. AG LEXIS 209.

§ 57. Penalties; alternatives to citation.

A. The first violation of the provisions of this Chapter or any regulation of the department, secretary, and commissioner made pursuant thereto shall be punished by a fine of not more than one hundred seventy-five dollars or by imprisonment for not more than thirty days, or both, unless otherwise specifically provided. A subsequent violation shall be punished by a fine of not more than five hundred dollars or by imprisonment for not more than ninety days, or both.

B. If the violator is other than an individual, there shall be no imprisonment but a double fine imposed.

C. (1) Each governing authority on whose behalf citations are issued for alleged violations of the provisions of this Chapter shall establish a procedure by which alleged offenders may promise, in writing, to appear in court to answer the charge or charges. The written promise to appear shall be accepted in lieu of posting bond or depositing a driver’s license.

(2) Each city, parish, and district court for traffic offenses within their respective jurisdictions may also establish a procedure by court rule by which certain traffic offenses, as determined by the court, constitute one-time-appearance violations. Alleged offenders who are charged with a one-time-appearance violation and who have not paid the fine prior to the date and time for appearance as indicated on the citation shall be presumed to plead not guilty. The alleged offender shall then, at the date and time indicated on the citation, appear in court, be arraigned and proceed to trial. If the trial is not held on the date indicated on the citation and no continuance has been granted, then the charges against the alleged offender may be dismissed.

D. Each governing authority on whose behalf citations are issued for alleged violations of the provisions of this Chapter shall establish a procedure by which alleged offenders may plead guilty or nolo contendere to the alleged offense and pay the fine by mail. However, if the offender fails to pay the fine by mail in advance of adjudication and fails to appear at the time and date indicated on the citation, the court may impose an additional penalty in an amount not to exceed the amount of the fine for the original violation unless the fine was paid by certified mail and the postmark indicates that the payment was mailed on or before the date indicated on the citation. In addition, each governing authority shall establish a procedure allowing for payment of the fine by credit card as it may designate. However, the procedure shall not limit such payments to payment by credit card.

E. The provisions of Subsections C and D of this Section shall not apply to citations alleging that the operator of the motor vehicle was:

(1) Operating the motor vehicle under the influence of alcohol or controlled substances.

(2) Exceeding the speed limit by fifteen miles per hour or more.

(3) Exceeding the speed limit in a school zone.

(4) Driving with a suspended license.

(5) Drag racing.

(6) Cited for failure to maintain compulsory security.

F. The provisions of Subsections C and D of this Section shall not apply when the operator was involved in an accident in which a person was injured, nor shall those provisions apply when an operator is alleged to have committed the same offense twice within a period of one hour.

G. (1) Notwithstanding any provision of law to the contrary, any person who is found guilty, pleads guilty, or pleads nolo contendere to any motor vehicle offense when the citation was issued for a violation on the Huey P. Long Bridge or the Lake Pontchartrain Causeway Bridge or approaches to and from such bridges by police employed by the Greater New Orleans Expressway Commission shall pay an additional cost of five dollars.

(2) All proceeds generated by this additional cost shall be deposited into the state treasury.

H. If a person operating a motor vehicle exceeds the speed limit on the portion of a highway which is under active construction and construction workers are on site, or which is in the process of being repaired and construction workers are on site, the fine shall be twice the standard fine imposed. (Added by Acts 1962, No. 310, § 1; Amended by Acts 1977, No. 113, § 1, eff. June 22, 1977; Acts 1983, No. 583, § 1; Acts 1995, No. 1036, § 1; Acts 1997, No. 775, § 1, eff. Aug. 15, 1997; Acts 1997, No. 1011, § 2, eff. Aug. 15, 1997; Acts 1997, No. 1145, § 1, eff. Aug. 15, 1997; Acts 2003, No. 1032, § 1, eff. Aug. 15, 2003; Acts 2008, No. 168, § 1, eff. Aug. 15, 2008; Acts 2012, No. 834, § 5, eff. July 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 834 deleted the former second through sixth sentences of (G)(2).

2008 Amendments. — Acts 2008, No. 168, § 1, effective August 15, 2008, substituted “or which is in the process of being repaired and construction workers are on site, the fine shall be twice” for “or in the process of being repaired and construction workers are on site, the fine shall be an increase of fifty percent of” in (H).

2003 Amendments. — Acts 2003, No. 1032, § 1, effective August 15, 2003, in (D), added “or nolo contendere” preceding “to the alleged offense and pay,” substituted “However” for “however,” and added “unless the fine was paid by certified mail and the postmark indicates ... before the date indicated on the citation.”

Quoted Statutory Material. — Acts 2012, No. 834, § 14, provides that “The state treasurer is authorized and directed to transfer any balances remaining in the funds repealed and abolished in Sections 1 through 13 of this Act [Acts 2012, No. 834] to the state general fund.”

CROSS REFERENCES

Louisiana Law. — Drag racing and racing on public roads and certain property; exemptions, see La. R.S. 32:65.

Rolling roadblocks prohibited on certain multiple-lane highways; definitions; penalties, see La. R.S. 32:73.1.

Bicycle helmets; restraining seats, see La. R.S. 32:199.

Pedestrians on highways or interstate highways, see La. R.S. 32:216.

View outward or inward through windshield or windows; obscuring prohibited, see La. R.S. 32:361.1.

Security required, see La. R.S. 32:861.

Penalty, see La. R.S. 32:1604.

Method of pleading, see La. C.Cr.P. Art. 553.

Plea of guilty or nolo contendere in misdemeanor cases; duty of court, see La. C.Cr.P. Art. 556.
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CIVIL PROCEDURE

• Remedies

•• Writs

••• General Overview. — Where two district court judges refused to assess the fines provided for in La. Rev. Stat. Ann. § 32:57 because they found that the statute was unconstitutional on several grounds, the Supreme Court of Louisiana did not have jurisdiction to hear the appeal of the denial of the New Orleans’ Expressway Commission’s petition for writ of mandamus against the two district court judges; the district court’s judgment had not declared that the statute was unconstitutional and appeals were only taken from the judgment, not the written reasons for judgment. Greater New Orleans Expressway Comm’n v. Olivier, 860 So. 2d 22, 2003 La. LEXIS 3340 (Nov. 18, 2003), appeal dismissed by, remanded by La. App. 04-79, 875 So. 2d 876, 2004 La. App. LEXIS 1409 (La.App. 5 Cir. May 26, 2004).

TRANSPORTATION LAW

• Private Vehicles

•• Traffic Regulation

••• General Overview. — There was no abuse of discretion in the trial court’s denial of defendant’s motion to suppress because despite the relatively minor nature of the offense, stopping his vehicle in the middle of his lane of traffic, thereby blocking the right of way, such traffic violation gave the officer an objectively reasonable basis for stopping defendant’s vehicle for the purpose of issuing a citation or instructing or warning defendant to comply with the law, and since the officer acted lawfully in stopping defendant to engage him in conversation and warn him regarding the traffic violation, the suspicion of additional criminal activity which materialized while the officer conducted the stop appropriately led to admissible evidence of defendant’s intoxication. State v. Barnard, 847 So. 2d 99, 2003 La. App. LEXIS 1407 (May 14, 2003).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Law enforcement officers may issue citations to persons failing to secure automobile liability insurance required by R.S. 32:861 et. seq. The fine for riding a motorcycle without a helmet is not more than one hundred dollars or imprisonment for not more than thirty days or both under R.S. 32:57., OPINION No. 82-26, La. Atty. Gen. Op. No. 1982-26; 1982 La. AG LEXIS 713.

The effect of the amended R.S. 46:1805 is to broaden the scope of crimes for which victims may be remunerated by the Crime Victims Reparation Board. Intoxication related offenses should not be exempt from this provision., OPINION No. 84-685, La. Atty. Gen. Op. No. 1984-685; 1984 La. AG LEXIS 209.

R.S. 32:371.1 provides for types of safety glass and coatings approved for windshields and side windows; provides for definitions; provides for circumstances under which motor vehicles with such safety glass and coatings may be issued an inspection certificate of approval and other related matters., OPINION No. 84-410, La. Atty. Gen. Op. No. 1984-410; 1984 La. AG LEXIS 416.

The district attorney is the only authority constitutionally empowered to bring criminal charges pursuant to R.S. 32:57 for violations in his parish of R.S. 32:380 through 386., OPINION No. 91-239, La. Atty. Gen. Op. No. 1991-239; 1991 La. AG LEXIS 417.

Reaffirms prior opinions (80-561, 84-646, and 86-631 which hold that the term “criminal matters” includes traffic offenses., OPINION NUMBER 92-747, La. Atty. Gen. Op. No. 1992-747; 1992 La. AG LEXIS 592.

Mayor’s courts are courts, which have jurisdiction to conduct trials, determine guilt, and impose sentences including fines and imprisonment for breach of municipal ordinances. Mayor’s courts may impose penalties for breach of municipal ordinances where the fine does not exceed $500.00, or by imprisonment by not more than sixty days, or both., OPINION 00-197, La. Atty. Gen. Op. No. 2000-197; 2000 La. AG LEXIS 211.

We conclude that the $100 fine imposed for failure of the offender to appear in court falls under the additional penalty mentioned in the statute., OPINION 02-0322, La. Atty. Gen. Op. No. 2002-0322; 2002 La. AG LEXIS 421.

Although a constable cannot receive a portion of court costs associated with issuing citations for traffic violations, state statutory law authorizes a constable to receive fees for testifying in court under certain limited circumstances. A constable is a “law enforcement officer,” and as such, is entitled to the witness fees provided by La. R.S. 13:3662 and La. R.S. 15:255 as long as he is subpoenaed or otherwise required to be present at trial when he would have ordinarily been off-duty. Opinion No. 05-0210. 2005 La. AG LEXIS 200.

First, a person may be arrested for the refusal to sign a traffic citation, but not for the violation of ‘resisting arrest’. Second, the type of bail, the amount, and [*2] the manner in which it is executed, is within the discretion of the city court judge or mayor’s court judge, as long as it is not contrary to any other law. However, once fixed by the court, the defendant, in posting the bond shall have the right to select either a commercial surety, a secured personal surety, or a cash deposit.“ Third, when the driver’s clasp is fastened, but the shoulder and/or chest harness is not properly across the chest and shoulder, then the safety belt is not ”properly fastened about the body“ and La. R.S. 32:295.1 has been violated. Finally, the law specifically does provide for certain instances where the deposit of the driver’s license in lieu of bail is an option. Opinion 06-0189. 2006 La. AG LEXIS 309.

§ 57.1. Failure to honor written promise to appear; penalty; disposition of fines.

A. Whenever an arrested person who was released on his written promise to appear before a magistrate at the place and time specified in a summons described in R.S. 32:391(B) fails to honor his written promise to appear, the magistrate or judge of the court exercising jurisdiction shall immediately forward to the Department of Public Safety and Corrections notice of the failure to appear, with information necessary for identification of the arrested person. Thereupon, unless the original charges have been disposed of, the Department of Public Safety and Corrections shall immediately notify the arrested person of suspension of his operator’s license and the imposition of a fifty-dollar fee, regardless of the disposition of the original charge. The Department of Public Safety and Corrections likewise shall inform the arrested person that his operator’s license cannot be renewed or reissued until the forwarding court exercising jurisdiction certifies that he had honored the appearance promise or paid an appropriate fine for the offense as determined by the forwarding court exercising jurisdiction.

B. Whenever the arrested person makes an appearance as required by Subsection A hereof or pays an appropriate fine for the offense committed, as determined by the court, the prosecuting authority shall immediately notify the Department of Public Safety and Corrections thereof. Upon such notification and payment of an additional fifty dollars to the department, the operator’s license of the arrested person shall be renewed or reissued for the purpose of this Section. Twelve dollars and fifty cents of the additional fine imposed by this Section shall be paid to the court exercising jurisdiction, to be deposited in that court’s criminal court fund and to be used in the same manner as the other sums deposited in said fund. (Added by Acts 1978, No. 301, § 2. Amended by Acts 1980, No. 779, § 1; Acts 1984, No. 763, § 1; Acts 1988, No. 180, § 1; Acts 1995, No. 114, § 1; Acts 2003, No. 966, § 1.)

2003 Amendments. — Acts 2003, No. 966, § 1, effective August 15, 2003, in (B), substituted “the prosecuting authority” for “the forwarding court exercising jurisdiction.”

CROSS REFERENCES

Louisiana Law. — Fee for expenses incurred for renewal or reissuance of suspended operator’s license; office of the prosecuting authority, see La. R.S. 32:57.2.

Appearance upon arrest, see La. R.S. 32:391.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 32:391 & 32:57.1, OPINION No. 78-943, La. Atty. Gen. Op. No. 1978-943; 1978 La. AG LEXIS 365.

Funds derived from the Department of Public Safety under La.R.S. 32:57.1 are considered as “fines and forfeitures”, subject to a twelve percent commission by the sheriff and a six percent commission by the district attorney., OPINION No. 82-215, La. Atty. Gen. Op. No. 1982-215; 1982 La. AG LEXIS 627.

The Clerk of Court’s office is responsible for preparing and forwarding affidavits to the Department of Public Safety in order to notify the department of a person’s failure to appear before the court on his written promise under R.S. 32:57.1; however, the Sheriff, as executive officer of the court, can be directed by the court to serve this notice., OPINION No. 88-106, La. Atty. Gen. Op. No. 1988-106; 1988 La. AG LEXIS 75.

A constable is considered a peace officer under Louisiana Law and therefore may issue a citation for careless operation of a vehicle provided the crime was committed in his presence. An elected ward constable may not hold a position in the federal government, specifically with the Federal Bureau of Prisons or with the Immigration and Naturalization Service (INS)., OPINION NUMBER 97-109, La. Atty. Gen. Op. No. 1997-109; 1997 La. AG LEXIS 149.

§ 57.2. Fee for expenses incurred for renewal or reissuance of suspended operator’s license; office of the prosecuting authority.

Each person seeking renewal or reissuance of a suspended driver’s license, as provided in R.S. 32:57.1, shall pay to the office of the prosecuting authority an additional fee of twenty-five dollars to defray the administrative costs incurred by the office of the prosecuting authority in handling such renewal or reissuance of the suspended driver’s license. (Acts 2003, No. 966, § 1.)

§ 58. Careless operation.

Any person operating a motor vehicle on the public roads of this state shall drive in a careful and prudent manner, so as not to endanger the life, limb, or property of any person. Failure to drive in such a manner shall constitute careless operation. (Added by Acts 1972, No. 567, § 1; Acts 1992, No. 364, § 1.)

CROSS REFERENCES

Municipal Law. — Rules of the road > careless operation of a vehicle. New Orleans Code of Ordinance § 154-383.

Rules of the road > drivers to use reasonable vigilance. New Orleans Code of Ordinance § 154-400.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• Lesser Included Offenses

•••• General Overview. — Failure to maintain reasonable control of a vehicle was not a lesser included offense of driving while intoxicated because failure to maintain control was not a required element of the driving while intoxicated charge. State v. Sheldon, 541 So. 2d 219, 1989 La. App. LEXIS 402 (Mar. 14, 1989).

•• Vehicular Crimes

••• Reckless Driving

•••• General Overview. — Driver’s guilty plea to La. Rev. Stat. 32:58 for failing to control his vehicle was admissible against the driver in a civil suit by the passenger to recover damages for injuries sustained in the accident. Gregorie v. Hartford Acci. & Indem. Co., 348 So. 2d 186, 1977 La. App. LEXIS 5123 (June 30, 1977), writ of certiorari denied by 350 So. 2d 1210, 1977 La. LEXIS 6623 (La. 1977), writ of certiorari denied by 350 So. 2d 1213, 1977 La. LEXIS 6865 (La. 1977).

GOVERNMENTS

• Legislation

•• Overbreadth. — Court found that the words “reasonable” and “proper” were used to describe the conduct of controlling a vehicle while operating it on a public road and further found that, a person of ordinary reasonable intelligence could be expected to know what was reasonable and proper in the control of the person’s vehicle while operating it on a public road and conforming their conduct thereto; thus, the words “reasonable” and “proper” were not vague when considered with the conduct they were used to describe, so statute was not unconstitutionally vague. State v. Jackson, 404 So. 2d 952, 1981 La. LEXIS 10456 (Sept. 28, 1981).

TORTS

• Negligence

•• General Overview. — Term “negligently,” as used in La. Rev. Stat. Ann. § 32:58, is not preceded by the term “criminal” and does not define the same conduct as is defined in La. Rev. Stat. Ann. § 14:12 by the terms “criminal negligence” which § 14:12 defines as gross deviation below the standard as can be expected to be maintained by a reasonably careful man; the term “negligently” in La. Rev. Stat. Ann. § 32:58 means conduct that is a departure from that expected of a reasonable prudent man under like circumstances. State v. Skeetoe, 501 So. 2d 931, 1987 La. App. LEXIS 8517 (Jan. 21, 1987).

By bending down to look for a cigarette, which prevented him from seeing that cars ahead had stopped, and by pulling into the wrong lane to go around the vehicles, a motorist violated at least two motorist’s statutes, La. Rev. Stat. Ann. § 32:58, failing to maintain control of a vehicle, and La. Rev. Stat. Ann. § 32:77, driving on the left side of the roadway in a marked no passing zone, and a jury’s verdict that he was negligent and that his negligence was a legal cause of the injuries of a pedestrian he struck was correct; however, the motorist had been voluntarily dismissed as a party defendant by the pedestrian. Chiasson v. Whitney, 427 So. 2d 470, 1983 La. App. LEXIS 7618 (Jan. 10, 1983), writ of certiorari denied by 433 So. 2d 179, 1983 La. LEXIS 10681 (La. 1983), writ of certiorari denied by 433 So. 2d 180, 1983 La. LEXIS 10682 (La. 1983), writ of certiorari denied by 433 So. 2d 183, 1983 La. LEXIS 10705 (La. 1983).

•• Duty

••• General Overview. — Pursuant to La. Rev. Stat. Ann. § 32:58, although the driver had a duty to maintain control of his vehicle, the injury suffered by plaintiff individual did not fall within the scope of protection afforded by the driver’s duty to maintain proper control of his vehicle. Mitchell v. Fidelity & Casualty Co., 488 So. 2d 1089, 1986 La. App. LEXIS 6781 (May 7, 1986).

• Transportation Torts

•• Motor Vehicles. — Summary judgment was improperly granted in a negligence case filed by a police officer against a driver that severed a utility pole during an accident because the damages sustained by the officer were within the scope of the duty owed under La. Rev. Stat. Ann. § 32:58; therefore, there was a question presented regarding liability under La. Civ. Code Ann. art. 2315. Henry v. Barlow, 901 So. 2d 1207, 2005 La. App. LEXIS 1159 (May 4, 2005), remanded by La. App. 06-283, 937 So. 2d 895, 2006 La. App. LEXIS 1637 (La.App. 3 Cir. Aug. 9, 2006).

In a suit arising out of the death of a bicyclist, who on a dark night entered an intersection against a red light and collided with a vehicle, and who while lying in the road was run over by a second vehicle that was proceeding at or near the speed limit with its lights on, the jury verdict holding the driver of the second vehicle not at fault in the bicyclist’s death, based on the evidence establishing a reasonable factual basis to conclude that the driver was faced with circumstances making the accident unavoidable, was not manifestly erroneous or clearly wrong. Jackson v. Scott Truck & Tractor, Inc., 736 So. 2d 987, 1999 La. App. LEXIS 1336 (May 5, 1999).

TRANSPORTATION LAW

• Commercial Vehicles

•• Traffic Regulation. — Trial judge was not clearly wrong in determining that the first driver was inattentive in violation of La. Rev. Stat. Ann. § 32:58, failed to yield in violation of La. Rev. Stat. Ann. § 32:79(1), and was 100 percent at fault in causing an accident in which his vehicle struck a second driver’s vehicle, injuring himself and his passengers; before the accident, the second driver had already entered the highway and crossed several lanes before being struck by the first driver’s vehicle. Ramirez v. Girouard, 836 So. 2d 549, 2002 La. App. LEXIS 4147 (Dec. 30, 2002).

• Private Vehicles

•• Traffic Regulation

••• General Overview. — Motorist had a right to assume that a road was safe for travel and did not have a duty to guard against unexpected obstacles, which he not only did not have reason to anticipate, but which were difficult to discover. Sims v. State Farm Auto. Ins. Co., 714 So. 2d 132, 1998 La. App. LEXIS 1200 (May 13, 1998).

PART 4. TRAFFIC REGULATIONS.

SUBPART A. SPEED RESTRICTIONS.

§ 61. Maximum speed limit.

A. No person shall operate a vehicle on any highway of this state in excess of fifty-five miles per hour, unless a lower maximum speed is posted on the highway, except as follows:

(1) No person shall operate a vehicle on any interstate or controlled access highway of this state in excess of seventy miles per hour.

(2) No person shall operate a vehicle on any multi-lane divided highway of this state which has partial or no control of access in excess of sixty-five miles per hour.

(3) A person may operate a vehicle in excess of any maximum speed set forth in this Chapter within a speed zone established by the department as provided in R.S. 32:63(C).

B. The Department of Transportation and Development shall develop criteria to determine which portions of a highway warrant a speed limit lower than the speed limits established by this Section. The criteria shall be based on an engineering study which shall consider, but not necessarily be limited to, the design speed of the road, the road geometry, the use of land surrounding the road, and the accident history of the road. (Amended by Acts 1964, No. 369, § 1; Acts 1974, No. 521, § 1; Acts 1977, No. 113, § 1, eff. June 22, 1977; Acts 1982, No. 191, § 1, eff. Jan. 1, 1983; Acts 1997, No. 1204, § 1, eff. Aug. 15, 1997; Acts 2010, No. 81, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 81 added (A)(3).

CROSS REFERENCES

Municipal Law. — Traffic code > one-way streets and alleys. Baton Rouge Code of Ordinance title 11, ch. 11.

JUDICIAL DECISIONS

INDEX

CRIMINAL LAW & PROCEDURE

• Jurisdiction & Venue

•• Jurisdiction

EVIDENCE

• Scientific Evidence

•• General Overview

TORTS

• Transportation Torts

•• Motor Vehicles

TRANSPORTATION LAW

• Private Vehicles

•• Traffic Regulation

••• General Overview

CRIMINAL LAW & PROCEDURE

• Jurisdiction & Venue

•• Jurisdiction. — Pursuant to La. Rev. Stat. Ann. §§ 13:1446(A), 13:1450(A), a parish court was without jurisdiction to hear a case involving consolidated charges of first offense DWI, a violation of La. Rev. Stat. Ann. § 14:98, and speeding, a violation of La. Rev. Stat. Ann. § 32:61, because defendant was entitled to a jury trial under La. Const. art. I, § 17 for the reason that he was exposed to a maximum aggregate penalty exceeding six months imprisonment. State v. Le Blanc, 517 So. 2d 219, 1987 La. App. LEXIS 10694 (Nov. 10, 1987).

EVIDENCE

• Scientific Evidence

•• General Overview. — State trooper’s testimony that he calibrated a radar unit by the tuning fork method prior to measuring the defendant’s speed was legally sufficient to establish that the devise was properly calibrated. State v. Creel, 490 So. 2d 711, 1986 La. App. LEXIS 7186 (June 11, 1986).

TORTS

• Transportation Torts

•• Motor Vehicles. — Where defendant driver was found to have been driving in excess of the posted speed limit when the driver’s vehicle rear ended plaintiff’s vehicle, defendant breached a duty not to drive a vehicle at a speed greater than was reasonable and prudent under the conditions and potential hazards then existing and to be reasonably observant of conditions that might affect the operation or use of the vehicle. Stewart v. Wilkerson, 773 So. 2d 160, 2000 La. App. LEXIS 2317 (Oct. 11, 2000), writ denied by La. 2000-3097, 778 So. 2d 1143, 2001 La. LEXIS 15 (La. Jan. 5, 2001), writ denied by La. 2000-3098, 778 So. 2d 1143, 2001 La. LEXIS 16 (La. Jan. 5, 2001).

TRANSPORTATION LAW

• Private Vehicles

•• Traffic Regulation

••• General Overview. — La. Rev. Stat. Ann. § 32:62(A) [Repealed] was not applicable where at the time of an accident, the only freight being carried by a pickup truck was a small marine motor which was not heavy enough to result in 6,000 pounds gross weight; thus, La. Rev. Stat. Ann. § 32:61, which set the speed limit at 60 miles per hour, applied. Demandre v. Robinson, 220 So. 2d 542, 1969 La. App. LEXIS 5296 (Mar. 3, 1969).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A mayor’s court only has jurisdiction over violations of municipal ordinances. The Town of Waterproof, a Lawrason Act municipality, may adopt a traffic ordinance concerning speed limits on state highways within corporate limits provided that the ordinance is not contrary to the speed limit provided by state law. Such an ordinance is within the jurisdiction of the mayor’s court., Opinion 02-0101, La. Atty. Gen. Op. No. 2002-0101; 2002 La. AG LEXIS 164.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: State v. Wingate: Fishing the Murky Waters of Louisiana’s Strict Liability Crimes. 57 La. L. Rev. 1415 (Summer, 1997).

§ 62. [Repealed.]

Repealed by Acts 2010, No. 81, § 2, effective August 15, 2010. This section was derived from Acts 1962, No. 310, § 1; Amended by Acts 1966, No. 217, § 2; Acts 1968, No. 181, § 1; Acts 1970, No. 150, § 1; Acts 1974, No. 521, § 2; Acts 1977, No. 113, § 1, eff. June 22, 1977; Acts 1982, No. 191, § 1, eff. Jan. 1, 1983; Acts 1990, No. 963, § 1; Acts 1997, No. 1204, § 1, eff. Aug. 15, 1997.

CROSS REFERENCES

Louisiana Law. — Number plates, see La. R.S. 47:505.

§ 63. Establishing of speed zones.

A. Whenever the department shall determine upon the basis of an engineering and traffic investigation that any maximum speed set forth in this Chapter is greater or less than is reasonable or safe under the conditions found to exist upon any highway of this state, or any part thereof, the department may determine and declare a reasonable and safe maximum speed limit thereat, which, when appropriate signs giving notice thereof are erected, shall be effective at all times or at such specific times as may be determined by the department.

B. Whenever the department determines on the basis of an engineering and traffic investigation that slow speeds on any highway of this state, or part thereof, consistently impede the normal and reasonable movement of traffic, the department may determine and declare a minimum speed limit thereat, below which no person shall drive a vehicle except when necessary for safe operation or in compliance with law. Minimum speeds so determined shall become effective upon the erection of signs giving notice thereof.

C. The department may establish a speed zone and may determine and declare a speed in excess of any maximum speed set forth in this Chapter within such speed zone on any highway of this state, whenever the department shall determine on the basis of an engineering and traffic investigation that such speed is reasonable and safe. The department shall erect appropriate signs giving notice thereof. (Acts 1962, No. 310, § 1; Acts 2010, No. 81, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 81 added (C).

CROSS REFERENCES

Louisiana Law. — Maximum speed limit, see La. R.S. 32:61.

§ 63.1. [Repealed.]

Repealed by Acts 2010, No. 146, § 1, effective August 15, 2010. This section was derived from Acts 1997, No. 1022, § 1, eff. Aug. 15, 1997.

§ 64. General speed law.

A. No person shall drive a vehicle on the highway within this state at a speed greater than is reasonable and prudent under the conditions and potential hazards then existing, having due regard for the traffic on, and the surface and width of, the highway, and the condition of the weather, and in no event at a speed in excess of the maximum speeds established by this Chapter or regulation of the department made pursuant thereto.

B. Except when a special hazard exists that requires lower speed for compliance with paragraph A of this section, no person shall operate or drive a motor vehicle upon the highways of this state at such a slow speed as to impede the normal and reasonable movement of traffic.

C. Rolling roadblocks shall be prohibited from operating on all Interstate highways in the state. (Acts 1962, No. 310, § 1. Amended by Acts 1982, No. 191, § 1, eff. Jan. 1, 1983.)

CROSS REFERENCES

Municipal Law. — Speed regulations > maximum limits on streets or highways generally. Shreveport Code of Ordinance § 90-197.

Speed regulations > minimum limits. Shreveport Code of Ordinance § 90-196.

Traffic code > basic rule (city). Baton Rouge Code of Ordinance § 11:130.
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CIVIL PROCEDURE

• Trials

•• Judgment as Matter of Law

••• General Overview. — In a negligence case, a court properly granted defendant’s motion for judgment notwithstanding the verdict and found plaintiff driver 50 percent at fault where she was driving in the left lane, moving slower than 10 miles below the posted maximum speed limit, and her car had no lights on. Andrews v. Dufour, 882 So. 2d 15, 2004 La. App. LEXIS 1534 (June 2, 2004), writ of certiorari dismissed by La. 2004-1957, 883 So. 2d 1014, 2004 La. LEXIS 3069 (La. Oct. 4, 2004), writ denied by La. 2004-1957, 891 So. 2d 696, 2005 La. LEXIS 54 (La. Jan. 7, 2005).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Vehicular Crimes

••• Speeding

•••• General Overview. — Evidence that a deputy was trained and certified in the use of radar, that the deputy had checked his radar gun to assure that it was calibrated accurately and functioning properly, and that the deputy clocked defendant’s car moving 37 miles an hour in a 20-mile-an-hour zone was sufficient to prove beyond a reasonable doubt that defendant was speeding. State v. Edwards, 537 So. 2d 855, 1989 La. App. LEXIS 50 (Jan. 18, 1989).

Where a driver was traveling at an excessive speed, in contravention of La. Rev. Stat. Ann. § 32:64, and there was evidence that there was an adequate distance for the driver to stop before striking a truck in the highway, the driver’s demand for special damages was rejected. Kentzel Truck Lines, Inc. v. State Farm Ins. Co., 342 So. 2d 1133, 1977 La. App. LEXIS 4534 (Feb. 14, 1977).

• Accusatory Instruments

•• Informations

••• General Overview. — Bill of information was constructed by pasting of the complaint-affidavit onto a separate sheet of paper with the state attorney’s signature on the very bottom of the sheet with offense description as prima facie speeding; the information failed to state any of the essential elements of the offense intended to be charged and was defective based upon the words contained in the instrument. State v. Hampton, 274 So. 2d 694, 1973 La. LEXIS 5658 (Mar. 8, 1973).

EVIDENCE

• Procedural Considerations

•• Weight & Sufficiency. — Evidence that a deputy was trained and certified in the use of radar, that the deputy had checked his radar gun to assure that it was calibrated accurately and functioning properly, and that the deputy clocked defendant’s car moving 37 miles an hour in a 20-mile-an-hour zone was sufficient to prove beyond a reasonable doubt that defendant was speeding. State v. Edwards, 537 So. 2d 855, 1989 La. App. LEXIS 50 (Jan. 18, 1989).

TORTS

• Damages

•• General Overview. — Pursuant to La. Rev. Stat. § 32:64(A), plaintiffs were entitled to damages for injuries that they sustained as a result of being struck by defendants’ automobile, even though plaintiffs were standing motionless in an embrace in the middle of the highway since the defendants did not maintain a proper lookout; if the fog made it more difficult to see, they were driving too fast under the circumstances. Finley v. North Assurance Co., 476 So. 2d 837, 1985 La. App. LEXIS 9847 (Sept. 25, 1985).

• Negligence

•• Causation

••• Proximate Cause

•••• General Overview. — Despite his lack of knowledge of a dangerous shoulder condition caused by the negligence of the State of Louisiana, Department of Transportation & Development, a motorist breached his duty under La. Rev. Stat. Ann. § 32:64 by exceeding the speed limit approaching a curve, which caused him to exit onto the shoulder and substantially contributed to his accident. Maxwell v. State, Dep’t of Transp. & Dev., 499 So. 2d 681, 1986 La. App. LEXIS 8682 (Dec. 10, 1986).

Driver who drove 5 to 10 miles per hour on an interstate who was found to be the proximate cause of an automobile accident was wrongly awarded damages in the trial court given that under La. Rev. Stat. Ann. § 32:64(B), no person was to operate or drive a motor vehicle upon the highways of this state at such a slow speed as to impede the normal and reasonable movement of traffic. Anders v. Eagle Motor Lines, Inc., 292 So. 2d 855, 1974 La. App. LEXIS 3271 (Mar. 19, 1974).

•• Defenses

••• Comparative Negligence

•••• General Overview. — Under La. Rev. Stat. Ann. § 32:64(A), where a vehicle driver failed to maintain control of the vehicle during heavy rain, hit a guardrail and veered across the road to collide with a motor home, and the motor home driver failed to slow down after seeing the incident, each driver was at fault and injured guest passengers were entitled to damages. Richardson v. Aldridge, 854 So. 2d 923, 2003 La. App. LEXIS 2748 (Oct. 3, 2003), writ denied by La. 2003-3034, 865 So. 2d 743, 2004 La. LEXIS 427 (La. Feb. 6, 2004).

Under La. Rev. Stat. Ann. § 32:64(A), all motorists must drive with due regard for the traffic on the highway and have an affirmative duty not to drive faster than is reasonable and prudent under the conditions and potential hazards existing at the time; thus, notwithstanding the presumption of negligence attributed to a left-turning driver, a favored motorist can still be assessed with comparative fault if his substandard conduct contributed to the cause of the accident. Holt v. Cannon Express Corp., 722 So. 2d 433, 1998 La. App. LEXIS 3527 (Dec. 11, 1998), writ denied by La. 99-0104, 742 So. 2d 881, 1999 La. LEXIS 1212 (La. Apr. 23, 1999).

Plaintiff driver could not recover damages following a collision with defendant’s stalled vehicle; driver’s conduct in failing to maintain a safe speed and a safe distance behind vehicles in front of him and in attempting to pass vehicles under circumstances of limited visibility constituted contributory negligence barring his recovery. Commercial Union Ins. Co. v. Stidom, 408 So. 2d 285, 1981 La. App. LEXIS 5572 (Dec. 7, 1981).

Motorist who unreasonably slowed his truck to watch a passing funeral procession was contributorily negligent when he was struck in the rear by a truck that was following and was unable to fully come to a stop. Eubanks v. Brasseal, 300 So. 2d 500, 1974 La. App. LEXIS 3473 (Sept. 4, 1974), reversed by 310 So. 2d 550, 1975 La. LEXIS 3533 (La. 1975).

•• Proof

••• Violations of Law

•••• General Overview. — Car driver was negligent for passing another vehicle on a four-lane, narrow, undivided bridge and driving over the speed limit when it was raining heavily. Robinson v. Estate of Haynes, 509 So. 2d 128, 1987 La. App. LEXIS 9659 (May 27, 1987).

The so-called “slow speed” statute, La. Rev. Stat. Ann. § 32:64(B), is a protective statute having the same purpose and intent as the section of the Highway Regulatory Act prohibiting the stopping or parking of a vehicle on the paved portion of a highway; the obstruction of a highway is negligence per se, and if it is a cause in fact of an accident, it is actionable negligence. Fairbanks v. Travelers Ins. Co., 232 So. 2d 323, 1970 La. App. LEXIS 5757 (Feb. 3, 1970), writ of certiorari denied by 255 LA. 1097, 234 So. 2d 194, 1970 La. LEXIS 3781 (1970).

Speed of up to 10 miles per hour over the limit did not render a driver liable for an accident under former La. Rev. Stat. Ann. § 32:227 (now La. Rev. Stat. Ann. § 32:64) when the violation was not the proximate cause of the accident, which resulted when another driver ran a stop sign and darted into the driver’s right of way before he had a chance to stop. Whittington v. Gully, 164 So. 2d 57, 1964 La. App. LEXIS 1640 (May 4, 1964).

Though the husband was driving slightly in excess of the speed limit, under former La. Rev. Stat. Ann. § 32:227 (now La. Rev. Stat. Ann. § 32:64), he was not prima facie at fault for the accident because his speed was not the proximate cause of the accident where the second car pulled out into an obscured intersection directly into the husband’s lane of traffic, which had the right of way. Warner v. Insurance Co. of Pennsylvania, 129 So. 2d 320, 1961 La. App. LEXIS 2090 (Apr. 17, 1961).

• Procedure

•• Multiple Defendants

••• Distinct & Divisible Harms. — Trial court did not err in assessing 80 percent fault to a farm tractor driver in causing a fatal accident and 20 percent fault to the deceased car driver; had the tractor driver stopped before making his left hand turn, he would have seen the approaching car. Slagel v. Roberson, 858 So. 2d 1288, 2003 La. App. LEXIS 3159 (Nov. 18, 2003), writ denied by La. 2003-3508, 869 So. 2d 824, 2004 La. LEXIS 822 (La. Mar. 12, 2004).

• Transportation Torts

•• Motor Vehicles. — Trial court did not err in assessing 80 percent fault to a farm tractor driver in causing a fatal accident and 20 percent fault to the deceased car driver; had the tractor driver stopped before making his left hand turn, he would have seen the approaching car. Slagel v. Roberson, 858 So. 2d 1288, 2003 La. App. LEXIS 3159 (Nov. 18, 2003), writ denied by La. 2003-3508, 869 So. 2d 824, 2004 La. LEXIS 822 (La. Mar. 12, 2004).

Under La. Rev. Stat. Ann. § 32:64(A), where a vehicle driver failed to maintain control of the vehicle during heavy rain, hit a guardrail and veered across the road to collide with a motor home, and the motor home driver failed to slow down after seeing the incident, each driver was at fault and injured guest passengers were entitled to damages. Richardson v. Aldridge, 854 So. 2d 923, 2003 La. App. LEXIS 2748 (Oct. 3, 2003), writ denied by La. 2003-3034, 865 So. 2d 743, 2004 La. LEXIS 427 (La. Feb. 6, 2004).

Driver violated his duty under La. Rev. Stat. Ann. § 32:64(A) because he drove at almost the maximum speed limit in a rain storm with greatly decreased visibility. Tolbert v. Fireman’s Fund Ins. Co., 719 So. 2d 738, 1998 La. App. LEXIS 2822 (Oct. 7, 1998).

Jury was entitled to find that a driver exercised reasonable care commensurate with the conditions of a road where he was driving slowly and appropriately reacted to the sudden appearance of a child on a bicycle; the fact of lush vegetation at an intersection did not require the driver to stop before proceeding into the intersection where the driver’s view ahead was not obstructed. Jones v. Hawkins, 708 So. 2d 749, 1998 La. App. LEXIS 43 (Jan. 21, 1998), amended by, reinstated in part by La. App. 29914, 708 So. 2d 749, 1998 La. App. LEXIS 748 (La.App. 2 Cir. Apr. 9, 1998), reversed in part by, amended in part by La. 98-1259, 731 So. 2d 216, 1999 La. LEXIS 336 (La. Mar. 18, 1999).

In a wrongful death action arising out of an accident in which an automobile struck a pedestrian, the court refused to fashion a rule which would require drivers to slow their speeds every time they dimmed their lights or to always travel at speeds which would allow them to stop within the range of their headlights; under the circumstances, plaintiffs failed to establish that defendant was driving too fast and violated any duty to decedent based on La. Rev. Stat. Ann.§32:64. Shroyer v. Grush, 555 So. 2d 534, 1989 La. App. LEXIS 2619 (Dec. 14, 1989), writ of certiorari denied by 559 So. 2d 139, 1990 La. LEXIS 506 (La. 1990), writ of certiorari denied by 559 So. 2d 140, 1990 La. LEXIS 503 (La. 1990).

Duty was imposed upon the driver of a motorhome under La. Rev. Stat. Ann. § 32:64(A) not to drive at a speed greater than that which was reasonable and prudent under the existing conditions. Mansour v. State Farm Mut. Auto. Ins. Co., 510 So. 2d 1305, 1987 La. App. LEXIS 9753 (June 26, 1987).

Despite his lack of knowledge of a dangerous shoulder condition caused by the negligence of the State of Louisiana, Department of Transportation & Development, a motorist breached his duty under La. Rev. Stat. Ann. § 32:64 by exceeding the speed limit approaching a curve, which caused him to exit onto the shoulder and substantially contributed to his accident. Maxwell v. State, Dep’t of Transp. & Dev., 499 So. 2d 681, 1986 La. App. LEXIS 8682 (Dec. 10, 1986).

Plaintiff driver could not recover damages following a collision with defendant’s stalled vehicle; driver’s conduct in failing to maintain a safe speed and a safe distance behind vehicles in front of him and in attempting to pass vehicles under circumstances of limited visibility constituted contributory negligence barring his recovery. Commercial Union Ins. Co. v. Stidom, 408 So. 2d 285, 1981 La. App. LEXIS 5572 (Dec. 7, 1981).

Employer who was driving too fast for the rainy and misty conditions of the road and lost control of his car, striking an object off the highway, was liable for personal injuries sustained by his passenger, an employee that he had given a ride home from work as a courtesy. Belvin v. Cali, 325 So. 2d 897, 1976 La. App. LEXIS 3860 (Jan. 13, 1976).

Car accident that occurred on prison grounds was subject to the duties imposed on drivers under La. Rev. Stat. Ann. § 32:64(A). Phillips v. State, 322 So. 2d 888, 1975 La. App. LEXIS 4013 (Nov. 24, 1975).

Although a police car did not activate its siren when its lights started flashing, an injured party was not negligent when he reduced speed for a short time, based on the weather and the fact that the road had no shoulder; La. Rev. Stat. Ann. § 32:125(A) and La. Rev. Stat. Ann. § 32:64 show a legislative intent that motorists reduce their speed when confronted with an emergency vehicle. Eubanks v. Brasseal, 310 So. 2d 550, 1975 La. LEXIS 3533 (Mar. 31, 1975).

Driver who drove 5 to 10 miles per hour on an interstate who was found to be the proximate cause of an automobile accident was wrongly awarded damages in the trial court given that under La. Rev. Stat. Ann. § 32:64(B), no person was to operate or drive a motor vehicle upon the highways of this state at such a slow speed as to impede the normal and reasonable movement of traffic. Anders v. Eagle Motor Lines, Inc., 292 So. 2d 855, 1974 La. App. LEXIS 3271 (Mar. 19, 1974).

Driver who struck a person on the side of the road as the driver tried to get around an unlit car on the highway could not avoid liability by relying on the sudden emergency doctrine because the driver contributed to the alleged sudden emergency by violation of La. Rev. Stat. Ann. § 32:64(a), a traffic regulation, which prohibited a motorist from traveling at a speed greater than was reasonable and prudent under the conditions and potential hazards that existed; the driver was traveling approximately 65 miles per hour on a wet highway after dusk and noticed the lighted moving van off the shoulder of the road and the unlit car parked on the highway, yet the driver made no attempt to slow his speed until he came alongside the unlit car. Dudley v. State Farm Mut. Auto. Ins. Co., 255 So. 2d 462, 1971 La. App. LEXIS 5476 (Nov. 10, 1971).

The so-called “slow speed” statute, La. Rev. Stat. Ann. § 32:64(B), is a protective statute having the same purpose and intent as the section of the Highway Regulatory Act prohibiting the stopping or parking of a vehicle on the paved portion of a highway; the obstruction of a highway is negligence per se, and if it is a cause in fact of an accident, it is actionable negligence. Fairbanks v. Travelers Ins. Co., 232 So. 2d 323, 1970 La. App. LEXIS 5757 (Feb. 3, 1970), writ of certiorari denied by 255 LA. 1097, 234 So. 2d 194, 1970 La. LEXIS 3781 (1970).

Even though an oncoming car was traveling on a four-lane highway at an excessive speed in violation of La. Rev. Stat. Ann. § 32:64(A), a driver entering the highway from a two-lane side street was contributorily negligent in violating La. Rev. Stat. Ann. § 32:123 by failing to yield to the oncoming car that had drawn so near as to constitute an immediate hazard. Smith v. Phoenix Ins. Co., 208 So. 2d 361, 1968 La. App. LEXIS 5295 (Mar. 4, 1968), writ of certiorari denied by 252 LA. 265, 210 So. 2d 507, 1968 La. LEXIS 2738 (1968).

Driver who operating his vehicle 25 miles per hour within the 30 mile per hour speed limit in a predominantly residential area was not traveling at an excessive rate of speed in violation of the Highway Regulatory Act, specifically former La. Rev. Stat. Ann. § 32:227 (now La. Rev. Stat. Ann. § 32:64), and was not impelled, as a reasonably prudent motorist, to reduce his speed, absent evidence that the area was particularly congested or frequented by children playing in the street. Kessinger v. Ashford, 165 So. 2d 534, 1964 La. App. LEXIS 1758 (June 1, 1964).

Because the driver’s speed was within the lawful speed rate of the area for the purposes of former La. Rev. Stat. Ann. § 32:227 (now La. Rev. Stat. Ann. 32:64), the father’s action to recover for the personal injuries sustained by his minor son was dismissed. Tyson v. Jackson, 118 So. 2d 503, 1960 La. App. LEXIS 917 (Feb. 1, 1960).

A truck driver was properly found to be solely negligent in a tort action involving a motor vehicle accident because the claimant’s excess speed in attempting to pass the truck was not a causative factor in the accident. Leroy v. Methvin, 81 So. 2d 138, 1955 La. App. LEXIS 883 (June 20, 1955).

TRANSPORTATION LAW

• Private Vehicles

•• Traffic Regulation

••• General Overview. — There was no abuse of discretion in the trial court’s denial of defendant’s motion to suppress because despite the relatively minor nature of the offense, stopping his vehicle in the middle of his lane of traffic, thereby blocking the right of way, such traffic violation gave the officer an objectively reasonable basis for stopping defendant’s vehicle for the purpose of issuing a citation or instructing or warning defendant to comply with the law, and since the officer acted lawfully in stopping defendant to engage him in conversation and warn him regarding the traffic violation, the suspicion of additional criminal activity which materialized while the officer conducted the stop appropriately led to admissible evidence of defendant’s intoxication. State v. Barnard, 847 So. 2d 99, 2003 La. App. LEXIS 1407 (May 14, 2003).

Under La. Rev. Stat. Ann. § 32:64(A), all motorists must drive with due regard for the traffic on the highway and have an affirmative duty not to drive faster than is reasonable and prudent under the conditions and potential hazards existing at the time; thus, notwithstanding the presumption of negligence attributed to a left-turning driver, a favored motorist can still be assessed with comparative fault if his substandard conduct contributed to the cause of the accident. Holt v. Cannon Express Corp., 722 So. 2d 433, 1998 La. App. LEXIS 3527 (Dec. 11, 1998), writ denied by La. 99-0104, 742 So. 2d 881, 1999 La. LEXIS 1212 (La. Apr. 23, 1999).

Pursuant to La. Rev. Stat. § 32:64(A), plaintiffs were entitled to damages for injuries that they sustained as a result of being struck by defendants’ automobile, even though plaintiffs were standing motionless in an embrace in the middle of the highway since the defendants did not maintain a proper lookout; if the fog made it more difficult to see, they were driving too fast under the circumstances. Finley v. North Assurance Co., 476 So. 2d 837, 1985 La. App. LEXIS 9847 (Sept. 25, 1985).

La. Rev. Stat. Ann. § 32:64 requires operators to drive in a reasonable and prudent manner under the conditions and potential hazards then existing. Carter v. City Parish Government, 423 So. 2d 1080, 1982 La. LEXIS 12602 (Nov. 29, 1982).

A deceased driver and not the Louisiana Department of Transportation and Development was liable for a car accident because the driver was traveling at a speed greater than was reasonable and prudent under the conditions and potential hazards then existing. Bush v. State, 395 So. 2d 916, 1981 La. App. LEXIS 3625 (Feb. 16, 1981), writ of certiorari denied by 399 So. 2d 609, 1981 La. LEXIS 7873 (La. 1981), writ of certiorari denied by 399 So. 2d 609, 1981 La. LEXIS 7872 (La. 1981).

Pursuant to La. Rev. Stat. Ann. § 32:64, plaintiffs widow and children were barred from recovery by the driver’s contributory negligence; the driver of plaintiffs’ car was negligent in driving over the water-covered surface of that right-of-way in the immediate vicinity of the dangerous hole which she knew was there, without taking adequate precautions to avoid striking that hole. Morrow v. State, 377 So. 2d 430, 1979 La. App. LEXIS 3219 (Oct. 30, 1979).

Where a driver was traveling at an excessive speed, in contravention of La. Rev. Stat. Ann. § 32:64, and there was evidence that there was an adequate distance for the driver to stop before striking a truck in the highway, the driver’s demand for special damages was rejected. Kentzel Truck Lines, Inc. v. State Farm Ins. Co., 342 So. 2d 1133, 1977 La. App. LEXIS 4534 (Feb. 14, 1977).

In an action arising from a truck-automobile collision, the truck driver breached his duty imposed by La. Rev. Stat. Ann. §§ 32:64, 32:71, and 32:377; the truck driver’s conduct consisted of driving a slow-moving vehicle without the proper warning signs on the inside or passing lane of a multi-lane, high-speed highway. Gray v. Poplar Grove Planting & Refining Co., 321 So. 2d 919, 1975 La. App. LEXIS 3982 (Sept. 18, 1975).

Although a police car did not activate its siren when its lights started flashing, an injured party was not negligent when he reduced speed for a short time, based on the weather and the fact that the road had no shoulder; La. Rev. Stat. Ann. § 32:125(A) and La. Rev. Stat. Ann. § 32:64 show a legislative intent that motorists reduce their speed when confronted with an emergency vehicle. Eubanks v. Brasseal, 310 So. 2d 550, 1975 La. LEXIS 3533 (Mar. 31, 1975).

Motorist who unreasonably slowed his truck to watch a passing funeral procession was contributorily negligent when he was struck in the rear by a truck that was following and was unable to fully come to a stop. Eubanks v. Brasseal, 300 So. 2d 500, 1974 La. App. LEXIS 3473 (Sept. 4, 1974), reversed by 310 So. 2d 550, 1975 La. LEXIS 3533 (La. 1975).

The so-called “slow speed” statute, La. Rev. Stat. Ann. § 32:64(B), is a protective statute having the same purpose and intent as the section of the Highway Regulatory Act prohibiting the stopping or parking of a vehicle on the paved portion of a highway; the obstruction of a highway is negligence per se, and if it is a cause in fact of an accident, it is actionable negligence. Fairbanks v. Travelers Ins. Co., 232 So. 2d 323, 1970 La. App. LEXIS 5757 (Feb. 3, 1970), writ of certiorari denied by 255 LA. 1097, 234 So. 2d 194, 1970 La. LEXIS 3781 (1970).

Defendant driver was not negligent under La. Rev. Stat. Ann. § 32:64, where he was not driving at an excessive speed nor negligent in maintaining a proper lookout when he ran over plaintiff who was lying in the road. Sanders v. Eilers, 217 So. 2d 205, 1968 La. App. LEXIS 4518 (Dec. 16, 1968).

Speed in excess of 35 miles per hour was unreasonable in the locality where a child was struck by a car; a driver should have noticed warning signs indicating a reduced speed and the numerous residences should have caused the driver to anticipate and to have been on the lookout for the sudden appearance of children. Michaud v. Travelers Indem. Co., 91 So. 2d 456, 1956 La. App. LEXIS 968 (Nov. 29, 1956).

A truck driver was properly found to be solely negligent in a tort action involving a motor vehicle accident because the claimant’s excess speed in attempting to pass the truck was not a causative factor in the accident. Leroy v. Methvin, 81 So. 2d 138, 1955 La. App. LEXIS 883 (June 20, 1955).

• Rail Transportation

•• Maintenance & Safety. — La. Rev. Stat. Ann. § 32:171 does not, by enumerating the situations in which a motorist must bring his vehicle to a complete stop at a grade crossing, reduce the degree of care that a motorist must exercise for his own safety, including the obligation imposed by La. Rev. Stat. Ann. § 32:64(A) not to drive at a greater speed than is reasonably prudent for the prevailing conditions. Aetna Casualty & Surety Co. v. Texas & P. R. Co., 209 So. 2d 561, 1968 La. App. LEXIS 5382 (Mar. 4, 1968).

WORKERS’ COMPENSATION & SSDI

• Compensability

•• Course of Employment

••• Going & Coming Rule. — Employer who was driving too fast for the rainy and misty conditions of the road and lost control of his car, striking an object off the highway, was liable for personal injuries sustained by his passenger, an employee that he had given a ride home from work as a courtesy. Belvin v. Cali, 325 So. 2d 897, 1976 La. App. LEXIS 3860 (Jan. 13, 1976).

§ 65. Drag racing and racing on public roads and certain property; exemptions.

A. No person shall drive any vehicle in any race, speed competition or contest, drag race or acceleration contest, test of physical endurance, exhibition of speed or acceleration, or for the purpose of making a speed record upon the public roads in this state or upon any publicly-owned or privately-owned property to which the public’s access is not prohibited, and no person shall in any manner participate in any such race, speed competition, drag race, test of physical endurance, exhibition, or attempt to make a speed record.

B. For the purposes of this Section, “drag race” means the operation of two or more vehicles from a point side by side at accelerating speeds in a competitive attempt to outdistance each other, or the operation of one or more vehicles over a common selected course, from the same point to the same point, for the purpose of comparing the relative speeds or power of acceleration of such vehicle or vehicles within a certain distance or time limit.

C. For the purposes of this Section, “race” means the use of one or more vehicles in an attempt to outgain, outdistance, or prevent another vehicle from passing, or to test the physical stamina or endurance of drivers.

D. Any person convicted of violating the provisions of this Section shall be punished as follows:

(1) If there is no serious personal injury involved, the person shall be subject to the penalties as provided in R.S. 32:57.

(2) (a) If, during the course of commission of the violation, a serious bodily injury or death occurs which is in any way connected to the violation, the penalty shall be a fine of not less than five hundred or more than two thousand dollars or imprisonment, with or without hard labor for not less than one year or more than five years, or both.

(b) For the purposes of this Paragraph, “serious bodily injury” means bodily injury which involves unconsciousness; protracted and obvious disfigurement; protracted loss or impairment of the function of a bodily member, organ, or mental faculty; or a substantial risk of death.

E. The prohibitions contained in this Section shall not apply to events sanctioned by local governing authorities. (Added by Acts 1972, No. 247, § 1; Amended by Acts 1987, No. 419, § 1; Acts 2007, No. 128, § 1, eff. Aug. 15, 2007.)

2007 Amendments. — Acts 2007, No. 128 § 1, effective August 15, 2007, inserted “and certain property” in the section heading; in (A), deleted “upon the public roads in this state” following “drive any vehicle,” inserted “upon the public roads ... is not prohibited,” and substituted “attempt to make” for “purpose of making”; in (B), substituted “Section, ‘drag race’ means” for “section, drag race is defined as,” substituted “outdistance” for “out distance,” and deleted “on the public roads of this state” from the end; in (C), substituted “Section, ‘race’ means” for “section racing is defined as,” substituted “outgain, outdistance” for “out gain, out distance,” and deleted “over long distance driving routes on the public roads of this state” from the end; redesignated former (D) as present (D) and (D)(1); substituted “violating the provisions of this Section shall be punished as follows” for “violating this section shall be punished as” in (D); added “If there is no ... the penalties as” to the beginning in (D)(1); added (D)(2); and substituted “shall” for “do” in (E).

CROSS REFERENCES

Municipal Law. — Traffic code > drag racing and racing on public roads (city). Baton Rouge Code of Ordinance § 11:73.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — If any one person participates in an acceleration contest, test of physical endurance, exhibition of speed or acceleration, or for the purpose of making a speed record while driving on the public roads of this state, it is a violation of R.S. 32:65., OPINION No. 83-533-A, La. Atty. Gen. Op. No. 1983-533; 1983 La. AG LEXIS 346.

La. R.S. 32:65 neither permits a charge of improper display of horsepower nor a charge of an improper start., OPINION No. 83-533, La. Atty. Gen. Op. No. 1983-533; 1983 La. AG LEXIS 429.

A term lease agreement which does not contain a non-appropriation clause must be approved by the State Bond Commission., OPINION NUMBER 86-735; Opinion Request No. 86-666, La. Atty. Gen. Op. No. 1986-666; 1986 La. AG LEXIS 278.

SUBPART B. DRIVING ON THE RIGHT SIDE, OVERTAKING AND PASSING, ETC.

§ 71. Driving on right side of road; exceptions.

A. Upon all roadways of sufficient width a vehicle shall be driven upon the right half of the roadway, except as follows:

(1) When overtaking and passing another vehicle proceeding in the same direction under the rules governing such movement, including passing lanes;

(2) When the right half of a roadway is closed to traffic while under construction or repair;

(3) Upon a roadway designated and signposted for one-way traffic.

B. (1) (a) Upon all multilane highways, no vehicle shall be driven in the left-hand lane except when directed otherwise, preparing for a left turn at an intersection or private road or driveway, overtaking or passing another vehicle proceeding in the same direction, or when right-hand lanes are congested; however, no vehicle being driven in the left lane except when directed otherwise or preparing for a left turn at an intersection, private road, or driveway shall impede any other vehicle that is traveling in the same lane and behind that vehicle.

(b) Upon all multilane highways, no vehicle traveling in the left-hand lane shall be driven at a speed slower than any vehicle traveling to its right on the same roadway.

(c) Upon all multilane highways any vehicle proceeding at less than the normal speed of traffic at the time and place and under the circumstances then existing, shall be driven in the right-hand lane then available for traffic except when preparing for a left turn at an intersection or into a private road or driveway, or passing or overtaking a vehicle proceeding in the same direction, if passing on the left side of it. Nothing herein contained shall be construed to authorize driving any vehicle in the left lane so as to prohibit, impede, or block passage of an overtaking vehicle in such lane and in such event the vehicle in the left lane prohibiting, impeding, or blocking passage of an overtaking vehicle shall expeditiously merge into the right lane of traffic.

(d) The provisions of this Subsection shall not apply during a declared state of emergency when contraflow has been activated.

(2) In addition to the requirement of Paragraph 1 hereof, any vehicle proceeding on a multilane highway at a speed slower than ten miles per hour less than the posted maximum speed limit shall be driven in the right hand lane then available for traffic, or as close as practicable to the right hand curb or edge of the roadway, except when overtaking and passing a vehicle proceeding in the same direction or when preparing for a left turn at an intersection or into a private road or driveway. Persons in violation of this Paragraph shall be punished by a fine of not more than one hundred dollars, or by imprisonment for not more than thirty days, or both.

C. The Department of Public Safety and Corrections, office of motor vehicles, is directed to include a summary of this Section in any instructional publication for drivers.

D. The Department of Transportation and Development is directed to place signs on multilane highways, in an effort to make motorists aware of the provisions provided for in this Section.

E. The Louisiana Highway Safety Commission and the Department of Transportation and Development are directed to cooperatively develop and engage a public awareness campaign to notify motorists of the provisions of this Section. (Added by Acts 1962, No. 310, § 1; Amended by Acts 1970, No. 608, § 1; Acts 1975, No. 290, § 1; Acts 1988, No. 246, § 1; Acts 2009, No. 190, § 1, eff. Aug. 15, 2009.)

2009 Amendments. — The 2009 amendment by No. 190 added (B)(1)(a) and (B)(1)(b); redesignated former (B)(1) as (B)(1)(c); added (B)(1)(d), and (C) through (E); and made related changes.

CROSS REFERENCES

Municipal Law. — Duty to drive on right side of roadway. Shreveport Code of Ordinance § 90-106.

Passing vehicles proceeding in opposite direction. Shreveport Code of Ordinance § 90-107.

Rules of the road > driving on right side of roadway; exceptions. New Orleans Code of Ordinance § 154-371.

Traffic code > driving on right side of roadway; exceptions (city). Baton Rouge Code of Ordinance § 11:60.

Traffic code > driving on right side of roadway; overtaking and passing; use of roadway. Baton Rouge Code of Ordinance title 11, ch. 6.
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CIVIL PROCEDURE

• Summary Judgment

•• Standards

••• General Overview. — In a negligence case, summary judgment was properly granted in favor of a driver and an insurer where the driver’s act of swerving a car into a ditch in order to avoid a bicyclist traveling in the middle of a road constituted a sudden emergency; the bicyclist was required to ride on the right side of the road, and the driver could have assumed that nothing was traveling on the wrong side of the road. Lee v. Davis, 864 So. 2d 780, 2003 La. App. LEXIS 3676 (Dec. 30, 2003).

• Trials

•• Judgment as Matter of Law

••• General Overview. — In a negligence case, a court properly granted defendant’s motion for judgment notwithstanding the verdict and found plaintiff driver 50 percent at fault where she was driving in the left lane, moving slower than 10 miles below the posted maximum speed limit, and her car had no lights on. Andrews v. Dufour, 882 So. 2d 15, 2004 La. App. LEXIS 1534 (June 2, 2004), writ of certiorari dismissed by La. 2004-1957, 883 So. 2d 1014, 2004 La. LEXIS 3069 (La. Oct. 4, 2004), writ denied by La. 2004-1957, 891 So. 2d 696, 2005 La. LEXIS 54 (La. Jan. 7, 2005).

•• Jury Trials

••• Jury Instructions

•••• General Overview. — Where, without knowing which lane plaintiff operator’s vehicle was in, defendant driver made a U-turn into the operator’s lane and struck the operator’s vehicle, there was no error in failing to instruct the jury on La. Rev. Stat. Ann. § 32:71(B)(2), because § 32:71(B)(2) applied to situations where motorists were traveling in the same direction, not to U-turns. Talamo v. Shad, 619 So. 2d 699, 1993 La. App. LEXIS 1908 (May 19, 1993), writ of certiorari denied by 625 So. 2d 175, 1993 La. LEXIS 2764 (La. 1993).

TORTS

• Negligence

•• Defenses

••• Comparative Negligence

•••• General Overview. — Because a bicycle was defined to be a vehicle under La. Rev. Stat. Ann. § 32:1(27) as of the date of an accident and remained so after that law’s amendment, and all vehicles were required to drive on the right side of the street and as near as practicable to the right hand curb, by riding in the wrong direction on the wrong side of a street, a bicyclist was contributorily negligent and such negligence was the proximate cause and cause in fact of his injuries, so he could not recover damages for injuries he suffered when a driver hit him while pulling out of a parking space. Parnell v. Connecticut Fire Ins. Co., 245 LA. 16, 156 So. 2d 462, 1963 La. LEXIS 2564 (June 28, 1963).

•• Proof

••• Violations of Law

•••• General Overview. — Trial court correctly determined that the sole cause of an automobile accident was defendant’s wife driving across the center line of the road and striking plaintiff’s automobile and that plaintiff’s driver was not contributorily negligent. Coody v. Nicholson, 142 So. 2d 583, 1962 La. App. LEXIS 2075 (June 14, 1962).

Where approaching truck was unable to stop in time to avoid a disabled vehicle, the driver of the disabled vehicle’s failure to place warning signals around his disabled vehicle constituted negligence per se, rendering him solely liable for damages sustained to a vehicle that rear-ended him. Dixie Drive It Yourself System New Orleans Co. v. American Beverage Co., 242 LA. 471, 137 So. 2d 298, 1962 La. LEXIS 479 (Jan. 15, 1962).

Where a collision occurs in one of two traffic lanes, the presumption is that the driver of the vehicle determined to be in the wrong lane was negligent in violation of former La. Rev. Code Ann. § 32:231 (now La. Rev. Code Ann. § 32:71), and the burden is upon him to show the collision was not caused by his negligence, or that there were justifiable circumstances that would excuse his conduct. Hightower v. Dr. Pepper Bottling Co., 117 So. 2d 642, 1959 La. App. LEXIS 1154 (Oct. 30, 1959).

Driver’s conduct in driving on the left side of the road, and in not keeping a proper lookout and running into another driver’s car stopped at the entrance to his driveway, constituted gross negligence. Wilhite v. Gilmore, 91 So. 2d 461, 1956 La. App. LEXIS 969 (Nov. 29, 1956).

• Transportation Torts

•• Motor Vehicles. — In a negligence case, summary judgment was properly granted in favor of a driver and an insurer where the driver’s act of swerving a car into a ditch in order to avoid a bicyclist traveling in the middle of a road constituted a sudden emergency; the bicyclist was required to ride on the right side of the road, and the driver could have assumed that nothing was traveling on the wrong side of the road. Lee v. Davis, 864 So. 2d 780, 2003 La. App. LEXIS 3676 (Dec. 30, 2003).

Where, without knowing which lane plaintiff operator’s vehicle was in, defendant driver made a U-turn into the operator’s lane and struck the operator’s vehicle, there was no error in failing to instruct the jury on La. Rev. Stat. Ann. § 32:71(B)(2), because § 32:71(B)(2) applied to situations where motorists were traveling in the same direction, not to U-turns. Talamo v. Shad, 619 So. 2d 699, 1993 La. App. LEXIS 1908 (May 19, 1993), writ of certiorari denied by 625 So. 2d 175, 1993 La. LEXIS 2764 (La. 1993).

Because a bicycle was defined to be a vehicle under La. Rev. Stat. Ann. § 32:1(27) as of the date of an accident and remained so after that law’s amendment, and all vehicles were required to drive on the right side of the street and as near as practicable to the right hand curb, by riding in the wrong direction on the wrong side of a street, a bicyclist was contributorily negligent and such negligence was the proximate cause and cause in fact of his injuries, so he could not recover damages for injuries he suffered when a driver hit him while pulling out of a parking space. Parnell v. Connecticut Fire Ins. Co., 245 LA. 16, 156 So. 2d 462, 1963 La. LEXIS 2564 (June 28, 1963).

Trial court correctly determined that the sole cause of an automobile accident was defendant’s wife driving across the center line of the road and striking plaintiff’s automobile and that plaintiff’s driver was not contributorily negligent. Coody v. Nicholson, 142 So. 2d 583, 1962 La. App. LEXIS 2075 (June 14, 1962).

Where approaching truck was unable to stop in time to avoid a disabled vehicle, the driver of the disabled vehicle’s failure to place warning signals around his disabled vehicle constituted negligence per se, rendering him solely liable for damages sustained to a vehicle that rear-ended him. Dixie Drive It Yourself System New Orleans Co. v. American Beverage Co., 242 LA. 471, 137 So. 2d 298, 1962 La. LEXIS 479 (Jan. 15, 1962).

Motorist who barrelled down a rural road oblivious to an oncoming vehicle failed to keep to the right and give the other vehicle one half of the road as required by former La. Rev. Stat. Ann. §§ 32:231 and 32:232 (now La. Rev. Stat. Ann. §§ 32:71 and 32:72). Nelms v. Beckcom, 118 So. 2d 170, 1960 La. App. LEXIS 898 (Feb. 1, 1960).

Driver’s conduct in driving on the left side of the road, and in not keeping a proper lookout and running into another driver’s car stopped at the entrance to his driveway, constituted gross negligence. Wilhite v. Gilmore, 91 So. 2d 461, 1956 La. App. LEXIS 969 (Nov. 29, 1956).

TRANSPORTATION LAW

• Private Vehicles

•• Traffic Regulation

••• General Overview. — Law requires that, except in certain situations, a driver operate his vehicle in the right lane of a two-lane highway. McCullin v. US Agencies Cas. Ins. Co., 786 So. 2d 269, 2001 La. App. LEXIS 922 (May 9, 2001).

Truckers driving at the speed limit in the left-hand lane on a highway just prior to an accident had not violated La. Rev. Stat. Ann. § 32:71(B)(1), which required slow moving vehicles to travel in the right lane and not impede overtaking vehicles from passing on the left; that provision did not apply to vehicles traveling at the normal speed limit. Capone v. King, 467 So. 2d 574, 1985 La. App. LEXIS 8435 (Mar. 11, 1985), writ of certiorari denied by 468 So. 2d 1203, 1985 La. LEXIS 8818 (La. 1985), writ of certiorari denied by 468 So. 2d 1205, 1985 La. LEXIS 8821 (La. 1985), writ of certiorari denied by 468 So. 2d 1205, 1985 La. LEXIS 8877 (La. 1985).

In an action arising from a truck-automobile collision, the truck driver breached his duty imposed by La. Rev. Stat. Ann. §§ 32:64(b), 32:71(b), and 32:377; the truck driver’s conduct consisted of driving a slow-moving vehicle without the proper warning signs on the inside or passing lane of a multi-lane, high-speed highway. Gray v. Poplar Grove Planting & Refining Co., 321 So. 2d 919, 1975 La. App. LEXIS 3982 (Sept. 18, 1975).

Although the driving of a vehicle on the wrong side of the road in violation of the Highway Regulatory Statute, specifically La. Rev. Stat. Ann. § 32:71, constituted negligence per se, where the violation was not the proximate cause of an accident, the driver was not liable for the resulting injuries. Holguin v. State Farm Mut. Auto. Ins. Co., 253 So. 2d 228, 1971 La. App. LEXIS 5683 (Sept. 8, 1971), writ of certiorari denied by 260 LA. 17, 254 So. 2d 619, 1971 La. LEXIS 3888 (1971).

Under La. Rev. Stat. Ann § 32:71, a driver was not precluded from collecting damages for injuries if he was driving on the wrong side of the road if he was not driving in violation of statute. Fontenot v. Superior Iron Works & Supply Co., 212 So. 2d 758, 1968 La. App. LEXIS 4855 (July 2, 1968), writ of certiorari denied by 252 LA. 897, 214 So. 2d 719, 1968 La. LEXIS 2705 (1968).

Motorist who barrelled down a rural road oblivious to an oncoming vehicle failed to keep to the right and give the other vehicle one half of the road as required by former La. Rev. Stat. Ann. §§ 32:231 and 32:232 (now La. Rev. Stat. Ann. §§ 32:71 and 32:72). Nelms v. Beckcom, 118 So. 2d 170, 1960 La. App. LEXIS 898 (Feb. 1, 1960).

§ 72. Passing vehicles proceeding in opposite directions.

Drivers of vehicles proceeding in opposite directions shall pass each other to the right, and upon roadways having width for not more than one line of traffic in each direction each driver shall give to the other at least one-half of the main traveled portion of the roadway as nearly as possible. (Acts 1962, No. 310, § 1.)

CROSS REFERENCES

Municipal Law. — Rules of the road > passing vehicles proceeding in opposite directions. New Orleans Code of Ordinance § 154-372.

Traffic code > passing vehicles proceeding in opposite directions (city). Baton Rouge Code of Ordinance § 11:61.
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•• Traffic Regulation

••• General Overview

TORTS

• Transportation Torts

•• Motor Vehicles. — Where a driver’s testimony did not prove that she was not negligent in causing a collision when driving in the wrong lane, in violation of La. Rev. Stat. Ann. § 32:72, or show that there were justifiable circumstances excusing her conduct, she did not meet her burden of proof. Freeman v. Continental Casualty Co., 180 So. 2d 112, 1965 La. App. LEXIS 3807 (Oct. 28, 1965).

Operation of the tortfeasor’s vehicle four blocks away in the wrong lane was not a warning to the other driver in the same lane proceeding in the proper direction; a motorist traveling on the right side of a highway had the right to assume that any one that pulled into his lane would yield the right-of-way and return to the proper lane in sufficient time to avoid a collision. Breaux v. Flithers, 144 So. 2d 574, 1962 La. App. LEXIS 2299 (Sept. 17, 1962).

Motorist who barrelled down a rural road oblivious to an oncoming vehicle failed to keep to the right and give the other vehicle one half of the road as required by former La. Rev. Stat. Ann. §§ 32:231 and 32:232 (now La. Rev. Stat. Ann. §§ 32:71 and 32:72). Nelms v. Beckcom, 118 So. 2d 170, 1960 La. App. LEXIS 898 (Feb. 1, 1960).

Where defendant’s truck was being operated on the wrong side of the road when the collision occurred, the burden was upon him to establish that his act was not the proximate cause of the accident, or that there were circumstances excusing his conduct. Carhee v. Scott, 104 So. 2d 236, 1958 La. App. LEXIS 609 (June 20, 1958).

Pursuant to former La. Rev. Stat. Ann. § 32:232 (now La. Rev. Stat. Ann. § 32:72), defendant driver’s failure to timely observe a parked vehicle was due to his not keeping a proper lookout as to the condition of the road ahead and was not an unavoidable emergency justifying driver’s swerves into the oncoming traffic lane and plaintiff’s vehicle. Noland v. Liberty Mut. Ins. Co., 232 LA. 569, 94 So. 2d 671, 1957 La. LEXIS 1212 (Apr. 1, 1957).

TRANSPORTATION LAW

• Private Vehicles

•• Traffic Regulation

••• General Overview. — Where the insured was driving at a proper speed and in his own lane, and the oncoming car left its lane and crossed over the center line, the insured had the right to assume that the oncoming driver would return to his vehicle to its proper lane under former La. Rev. Stat. Ann. § 32:232 (now La. Rev. Stat. Ann. § 32:72). Thus, the insured was not responsible for the head on collision or his passenger’s injuries. Woodard v. American Indem. Co., 118 So. 2d 284, 1960 La. App. LEXIS 908 (Feb. 1, 1960).

§ 73. Passing a vehicle on the left.

The following rules shall govern the overtaking and passing of vehicles proceeding in the same direction, subject to those limitations, exceptions, and special rules hereinafter stated:

(1) Except when overtaking and passing on the right is permitted, the driver of a vehicle overtaking another vehicle proceeding in the same direction shall pass to the left thereof at a safe distance, and shall not again drive to the right side of the roadway until safely clear of the overtaken vehicle.

(2) Except when overtaking and passing on the right is permitted, the driver of an overtaken vehicle shall give way to the right in favor of the overtaking vehicle on audible signal, and shall not increase the speed of his vehicle until completely passed by the overtaking vehicle. (Acts 1962, No. 310, § 1.)

CROSS REFERENCES

Municipal Law. — Duty of driver of overtaken vehicle. Shreveport Code of Ordinance § 90-109.

Passing vehicle proceeding in same direction. Shreveport Code of Ordinance § 90-108.

Rules of the road > passing a vehicle on the left. New Orleans Code of Ordinance § 154-373.

Traffic code > overtaking a vehicle on the left (city). Baton Rouge Code of Ordinance § 11:62.
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CIVIL PROCEDURE

• Appeals

•• Standards of Review

••• Clearly Erroneous Review. — Trial court’s determination that a driver was solely responsible for a car accident was not clearly erroneous because the driver violated La. Rev. Stat. Ann. § 32:73 when he made an unsafe attempt to pass an injured party on the left in an intersection. Kirklin v. Joseph, 839 So. 2d 405, 2003 La. App. LEXIS 163 (Jan. 29, 2003).

GOVERNMENTS

• Legislation

•• Interpretation. — Driver was not required under former La. Rev. Stat. Ann. § 32:233(B) (now La. Rev. Stat. Ann. § 32:73) to sound her horn in order to warn the driver in front of her intention of passing; the legislature did not intend for the statute to require every driver to sound his horn when overtaking a vehicle in the same lane. Desormeaux v. Southern Farm Bureau Casualty Ins. Co., 108 So. 2d 672, 1959 La. App. LEXIS 748 (Jan. 26, 1959).

Former La. Rev. Stat. Ann. § 32:233(B) (now La. Rev. Stat. Ann. § 32:73) does not apply to multi-lane highways. Sanders v. Hisaw, 94 So. 2d 486, 1957 La. App. LEXIS 1060 (Mar. 25, 1957).

TORTS

• Negligence

•• Proof

••• Violations of Law

•••• General Overview. — Where the driver properly signaled her intention to pass the tractor-trailer under La. Rev. Stat. Ann. §§ 32:73 and 75, and the farmer made an unsignaled left turn in front of the driver, the farmer was entirely liable for the resulting collision. Summarell v. Ross, 660 So. 2d 112, 1995 La. App. LEXIS 2308 (Aug. 23, 1995).

Guest passenger who was injured when a logging truck made an illegal left-hand turn into car as the car was overtaking the truck received an increased damage award on appeal because her ability to walk normally was permanently impaired; the overtaking driver was not contributorily negligent because he was not required to sound his horn because the truck was entirely in the right-hand lane when he pulled around the truck to pass. Crane v. London, 152 So. 2d 631, 1963 La. App. LEXIS 1582 (Apr. 1, 1963).

In a truck driver’s action against a truck owner for property damage that had arisen from a collision, the attempt by the operator of the owner’s truck to pass at an intersection, and the failure by the operator to properly observe to properly observe a signal by the truck driver of the truck driver’s impending turn, were without excuse under the state traffic regulatory statute. Ponthieu v. Dubroc, 108 So. 2d 25, 1958 La. App. LEXIS 707 (Dec. 19, 1958).

•• Standards of Care

••• Special Care

•••• General Overview. — Where the driver did not use the high degree of care required of a driver under La. Rev. Stat. Ann. § 32:73 in overtaking and passing the trailer, he was negligent, and could not recover damages. Stevens v. Lee, 207 So. 2d 902, 1968 La. App. LEXIS 5360 (Mar. 4, 1968).

• Transportation Torts

•• Motor Vehicles. — Trial court erred in not assigning a portion of fault to the driver of a vehicle that made a left turn without ensuring that it was safe to do so following an accident in which the driver’s vehicle was hit by a passing vehicle; the driver, by his own admission, failed to fulfill the duty of left-turning motorists to make a proper observation that the turn could be made without endangering a passing vehicle. Falgout v. Louis-Jeune, 799 So. 2d 610, 2001 La. App. LEXIS 2386 (Oct. 3, 2001), remanded by La. App. 2000-2452, 2001 La. App. LEXIS 3047 (La.App. 4 Cir. Nov. 13, 2001).

Motorist’s duty while passing a vehicle on the left is set forth in La. Rev. Stat. Ann. § 32:73. Barrociere v. Batiste, 752 So. 2d 324, 2000 La. App. LEXIS 160 (Feb. 2, 2000).

Under La. Rev. Stat. Ann. §§ 32:73 and 32:75, a passing driver was not automatically required to sound his horn when executing a passing maneuver but the facts of a case dictated whether the passing driver had a duty to sound his horn; here, the court apportioned fault 60 percent to a driver of a left-turning vehicle and 40 percent to a driver of a passing vehicle. Neal v. Highlands Ins. Co., 610 So. 2d 177, 1992 La. App. LEXIS 3802 (Dec. 9, 1992), writ of certiorari denied by 612 So. 2d 100, 1993 La. LEXIS 876 (La. 1993).

Where the deceased driver failed to signal prior to making a left turn, in violation of La. Rev. Stat. Ann. § 32:73, and the other driver was attempting to pass the decedent’s vehicle, the children of the deceased were not entitled to invoke the presumption that their decedent was not contributorily negligent on the ground that they failed to prove that the other driver’s negligence caused the collision. Benoit v. Hartford Casualty Ins. Co., 478 So. 2d 707, 1985 La. App. LEXIS 10102 (Nov. 7, 1985), writ of certiorari denied by 480 So. 2d 745, 1986 La. LEXIS 5429 (La. 1986).

Automobile driver who cut back into her right lane before clearing a motorcycle violated La. Rev. Stat. Ann. § 32:73(1) by not passing on the left side. Ward v. Southern Farm Bureau Ins. Co., 306 So. 2d 71, 1974 La. App. LEXIS 3966 (Dec. 16, 1974).

Driver that was unable to provide proof that a gravel truck caused damage to his vehicle when it swerved outside its line, was denied damages by the trial court where the driver passed at his own risk. Powell v. Continental Ins. Co., 212 So. 2d 739, 1968 La. App. LEXIS 4920 (July 1, 1968).

Where the driver did not use the high degree of care required of a driver under La. Rev. Stat. Ann. § 32:73 in overtaking and passing the trailer, he was negligent, and could not recover damages. Stevens v. Lee, 207 So. 2d 902, 1968 La. App. LEXIS 5360 (Mar. 4, 1968).

Minor whose bicycle was struck by a truck that was overtaking him was negligent because the minor failed to yield the right-of-way to the truck after it sounded its horn as required by La. Rev. Stat. Ann. § 32:73(2). Ardoin v. State Farm Mut. Auto. Ins. Co., 205 So. 2d 632, 1967 La. App. LEXIS 4910 (Dec. 29, 1967).

Where the tortfeasor driver was 91 feet behind the forward driver, attempted to pass in a no passing zone, and drove through a caution light at a speed of 50 to 60 miles per hour, the tortfeasor driver breached his duty under former La. Rev. Stat. Ann. § 32:233(C) (now La. Rev. Stat. Ann. § 32:73) to overtake in a responsible manner and was solely responsible for the collision; the forward driver, who properly signaled and checked his mirrors, was reasonable when he concluded that he could safely turn left. Judy v. Capps, 185 So. 2d 84, 1966 La. App. LEXIS 4867 (Apr. 4, 1966).

Where plaintiff driver was hit by defendant driver, who was in the act of passing plaintiff when plaintiff turned left into his driveway, defendant driver could not be held liable for damages suffered by plaintiff driver and his passenger when the evidence showed that plaintiff driver may not have signaled his turn continuously, and that he turned after checking behind him only one time, about 100 yards before the point at which he began to turn. Wesley v. Home Indem. Co., 245 LA. 133, 157 So. 2d 467, 1963 La. LEXIS 2651 (Nov. 12, 1963).

Guest passenger who was injured when a logging truck made an illegal left-hand turn into car as the car was overtaking the truck received an increased damage award on appeal because her ability to walk normally was permanently impaired; the overtaking driver was not contributorily negligent because he was not required to sound his horn because the truck was entirely in the right-hand lane when he pulled around the truck to pass. Crane v. London, 152 So. 2d 631, 1963 La. App. LEXIS 1582 (Apr. 1, 1963).

Driver failed to sound his horn to indicate his intention to pass and he was found negligent for causing an accident when a slowed motorist pulled into the left lane at the same time because he feared that he would be caught between the rapidly approaching driver and a preceding vehicle which had slowed to make a turn. Rea v. Woods, 149 So. 2d 139, 1963 La. App. LEXIS 1246 (Jan. 2, 1963).

Although a head-on collision occurred in a truck’s lane of travel, the truck driver was liable because his improper passing on a two-lane highway, in violation of former La. Rev. Stat. Ann. § 32:233 (now La. Rev. Stat. Ann. § 32:73), caused the driver of the approaching car to take evasive action and lose control of his car. Arrow Food Distributors, Inc. v. Thurman, 144 So. 2d 398, 1962 La. App. LEXIS 2249 (June 29, 1962).

Under former La. Rev. Stat. Ann. § 32:233(A)(B) (now La. Rev. Stat. Ann. § 32.73), a vehicle overtaking another shall pass at a safe distance to the left thereof and shall give audible and sufficient warning of his intention before overtaking, passing or attempting to pass a vehicle proceeding in the same direction. Hinton v. Beyl, 122 So. 2d 680, 1960 La. App. LEXIS 809 (June 29, 1960).

In a truck driver’s action against a truck owner for property damage that had arisen from a collision, the attempt by the operator of the owner’s truck to pass at an intersection, and the failure by the operator to properly observe to properly observe a signal by the truck driver of the truck driver’s impending turn, were without excuse under the state traffic regulatory statute. Ponthieu v. Dubroc, 108 So. 2d 25, 1958 La. App. LEXIS 707 (Dec. 19, 1958).

Under former La. Rev. Stat. Ann. § 32:233 (now La. Rev. Stat. Ann. § 32:73), driver was contributorily negligent where he followed another driver’s car too closely and at an excessive rate of speed, and attempted to pass on the right. Berry v. Hinton, 106 So. 2d 825, 1958 La. App. LEXIS 773 (Oct. 30, 1958).

Subrogee insurer was barred from recovery because its insured, who sustained damages when passing from behind a car that was turning left into a private driveway, was contributorily negligent; citing former La. Rev. Stat. Ann. § 32:234 (now La. Rev. Stat. Ann. § 32:81), which barred a driver from following another vehicle more closely than prudent, the court also noted that the insured, in its attempt to pass, failed to give an audible warning in violation of former La. Rev. Stat. Ann. § 32:233 (now La. Rev. Stat. Ann. § 32:73). Washington Fire & Marine Ins. Co. v. Bradford, 96 So. 2d 332, 1957 La. App. LEXIS 721 (June 28, 1957).

Former La. Rev. Stat. Ann. § 32:233(B) (now La. Rev. Stat. Ann. § 32:73) does not apply to multi-lane highways. Sanders v. Hisaw, 94 So. 2d 486, 1957 La. App. LEXIS 1060 (Mar. 25, 1957).

TRANSPORTATION LAW

• Private Vehicles

•• Safety Standards

••• General Overview. — Because La. Rev. Stat. Ann. § 32:73 does not require an overtaking vehicle to sound his horn when passing, the driver of an overtaking vehicle could not be found liable for injuries to his passenger when an overtaken vehicle swerved into his lane, causing an accident Barber v. Sumrall, 206 So. 2d 560, 1968 La. App. LEXIS 5244 (Jan. 29, 1968).

•• Traffic Regulation

••• General Overview. — Trial court’s determination that a driver was solely responsible for a car accident was not clearly erroneous because the driver violated La. Rev. Stat. Ann. § 32:73 when he made an unsafe attempt to pass an injured party on the left in an intersection. Kirklin v. Joseph, 839 So. 2d 405, 2003 La. App. LEXIS 163 (Jan. 29, 2003).

Trial court erred in not assigning a portion of fault to the driver of a vehicle that made a left turn without ensuring that it was safe to do so following an accident in which the driver’s vehicle was hit by a passing vehicle; the driver, by his own admission, failed to fulfill the duty of left-turning motorists to make a proper observation that the turn could be made without endangering a passing vehicle. Falgout v. Louis-Jeune, 799 So. 2d 610, 2001 La. App. LEXIS 2386 (Oct. 3, 2001), remanded by La. App. 2000-2452, 2001 La. App. LEXIS 3047 (La.App. 4 Cir. Nov. 13, 2001).

Pursuant to La. Rev. Stat. Ann. §§ 32:73, 32:75, the driver of a following or overtaking vehicle must be alert to the actions of motorists preceding him on the highway. Stiltner v. Nat’l Union Fire Ins. Co., 798 So. 2d 1132, 2001 La. App. LEXIS 2391 (Oct. 3, 2001).

Defendants urged that plaintiff’s failure to blow his horn or otherwise notify the driver of his presence negligently contributed to the accident; however, nothing in La. Rev. Stat. Ann. §§ 32:73 or 32:75 required that such action be taken by a passing driver; La. Rev. Stat. Ann. § 32:351 required a driver to sound his horn only when it was “reasonably necessary to insure safe operation” of his vehicle. Craig v. Hebert, 758 So. 2d 260, 2000 La. App. LEXIS 140 (Feb. 2, 2000).

Under La. Rev. Stat. Ann. §§ 32:73 and 32:75, a passing driver was not automatically required to sound his horn when executing a passing maneuver but the facts of a case dictated whether the passing driver had a duty to sound his horn; here, the court apportioned fault 60 percent to a driver of a left-turning vehicle and 40 percent to a driver of a passing vehicle. Neal v. Highlands Ins. Co., 610 So. 2d 177, 1992 La. App. LEXIS 3802 (Dec. 9, 1992), writ of certiorari denied by 612 So. 2d 100, 1993 La. LEXIS 876 (La. 1993).

Where the deceased driver failed to signal prior to making a left turn, in violation of La. Rev. Stat. Ann. § 32:73, and the other driver was attempting to pass the decedent’s vehicle, the children of the deceased were not entitled to invoke the presumption that their decedent was not contributorily negligent on the ground that they failed to prove that the other driver’s negligence caused the collision. Benoit v. Hartford Casualty Ins. Co., 478 So. 2d 707, 1985 La. App. LEXIS 10102 (Nov. 7, 1985), writ of certiorari denied by 480 So. 2d 745, 1986 La. LEXIS 5429 (La. 1986).

Motorist overtaking a bicyclist who sounded his horn in warning, as required by La. Rev. Stat. Ann. § 32:73(2), and let off on his accelerator was not responsible for an ensuing accident where the bicyclist veered into his path. Cooper v. Commercial Union Assurance Cos., 431 So. 2d 69, 1983 La. App. LEXIS 8345 (Apr. 5, 1983).

Automobile driver who cut back into her right lane before clearing a motorcycle violated La. Rev. Stat. Ann. § 32:73(1) by not passing on the left side. Ward v. Southern Farm Bureau Ins. Co., 306 So. 2d 71, 1974 La. App. LEXIS 3966 (Dec. 16, 1974).

In considering actions of overtaking motorists, the provisions of La. Rev. Stat. Ann. § 32:73 and La. Rev. Stat. Ann. § 32:351 are applicable. Hall v. Jackson, 215 So. 2d 367, 1968 La. App. LEXIS 4668 (Oct. 31, 1968).

Where the driver did not use the high degree of care required of a driver under La. Rev. Stat. Ann. § 32:73 in overtaking and passing the trailer, he was negligent, and could not recover damages. Stevens v. Lee, 207 So. 2d 902, 1968 La. App. LEXIS 5360 (Mar. 4, 1968).

Because La. Rev. Stat. Ann. § 32:73 does not require an overtaking vehicle to sound his horn when passing, the driver of an overtaking vehicle could not be found liable for injuries to his passenger when an overtaken vehicle swerved into his lane, causing an accident Barber v. Sumrall, 206 So. 2d 560, 1968 La. App. LEXIS 5244 (Jan. 29, 1968).

Under La. Rev. Stat. Ann. § 32:73(1), it is not necessary for a truck to move entirely into the left lane of travel on a highway in order to pass a bicycle that is being operated near the right edge of the pavement. Ardoin v. State Farm Mut. Auto. Ins. Co., 205 So. 2d 632, 1967 La. App. LEXIS 4910 (Dec. 29, 1967).

Injured driver was entitled to damages where a substantial factor constituting a proximate cause of the accident was the other driver’s failure to keep a proper lookout in his heedless approach to, and attempt to pass, the other vehicle. Evans v. Thorpe, 175 So. 2d 418, 1965 La. App. LEXIS 4629 (Apr. 28, 1965).

Where plaintiff driver was hit by defendant driver, who was in the act of passing plaintiff when plaintiff turned left into his driveway, defendant driver could not be held liable for damages suffered by plaintiff driver and his passenger when the evidence showed that plaintiff driver may not have signaled his turn continuously, and that he turned after checking behind him only one time, about 100 yards before the point at which he began to turn. Wesley v. Home Indem. Co., 245 LA. 133, 157 So. 2d 467, 1963 La. LEXIS 2651 (Nov. 12, 1963).

Driver failed to sound his horn to indicate his intention to pass and he was found negligent for causing an accident when a slowed motorist pulled into the left lane at the same time because he feared that he would be caught between the rapidly approaching driver and a preceding vehicle which had slowed to make a turn. Rea v. Woods, 149 So. 2d 139, 1963 La. App. LEXIS 1246 (Jan. 2, 1963).

Driver was not required under former La. Rev. Stat. Ann. § 32:233(B) (now La. Rev. Stat. Ann. § 32:73) to sound her horn in order to warn the driver in front of her intention of passing; the legislature did not intend for the statute to require every driver to sound his horn when overtaking a vehicle in the same lane. Desormeaux v. Southern Farm Bureau Casualty Ins. Co., 108 So. 2d 672, 1959 La. App. LEXIS 748 (Jan. 26, 1959).

Under former La. Rev. Stat. Ann. § 32:233 (now La. Rev. Stat. Ann. § 32:73), driver was contributorily negligent where he followed another driver’s car too closely and at an excessive rate of speed, and attempted to pass on the right. Berry v. Hinton, 106 So. 2d 825, 1958 La. App. LEXIS 773 (Oct. 30, 1958).

Driver of an overtaking vehicle shall give audible and sufficient warning of his intention before overtaking, passing or attempting to pass a vehicle proceeding in the same direction, which means that when the overtaking vehicle attempts to pass a vehicle that is in its path, the overtaking driver should sound his horn in order to give the driver of the forward vehicle notice of the intended passage so that he can swerve right, thus affording a path to the overtaking car. Benenate v. Brooks, 95 So. 2d 757, 1957 La. App. LEXIS 849 (May 27, 1957).

Former La. Rev. Stat. Ann. § 32:233(B) (now La. Rev. Stat. Ann. § 32:73) does not apply to multi-lane highways. Sanders v. Hisaw, 94 So. 2d 486, 1957 La. App. LEXIS 1060 (Mar. 25, 1957).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: The Meaning of the Term “Prima Facie”. 55 La. L. Rev. 391 (November, 1994).

§ 73.1. Rolling roadblocks prohibited on certain multiple-lane highways; definitions; penalties.

A. For purposes of this Section, the term “multiple-lane highway” shall have the meaning provided in R.S. 32:1(42), but shall only include a multiple-lane highway outside the city limits with a posted speed limit of fifty-five miles per hour or more.

B. A vehicle which remains in the passing lane of a multiple-lane highway as defined in Subsection A of this Section traveling at the same speed as the vehicle in the right lane and impedes the flow of traffic shall be deemed a “rolling roadblock” which shall be prohibited. The provisions of this Subsection shall not apply to vehicles stopped at a traffic signal or traveling at a slower rate due to traffic congestion as long as the vehicle is not causing traffic congestion.

C. Violations of this Section shall be punishable as provided in R.S. 32:57. (Acts 2004, No. 467, § 1, eff. Aug. 15, 2004.)

§ 74. When passing on the right is permitted.

A. The driver of a vehicle may overtake and pass upon the right of another vehicle only under the following conditions:

(1) When the vehicle overtaken is making or about to make a left turn;

(2) Upon a one-way street, or upon a highway on which traffic is restricted to one direction of movement, where the highway is free from obstructions and of sufficient width for two or more lines of moving vehicles;

(3) Upon multiple-lane highways.

B. The driver of a vehicle may overtake and pass another vehicle upon the right only under conditions permitting such movement in safety. In no event shall such movement be made by driving off the pavement or main traveled portion of the highway.

C. This Section does not prohibit the use of a bicycle in a bicycle lane or on a shoulder. (Acts 1962, No. 310, § 1; Acts 2011, No. 244, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 244 added (C).

CROSS REFERENCES

Municipal Law. — Passing on right, when permitted. Shreveport Code of Ordinance § 90-110.

Rules of the road > when passing on the right is permitted. New Orleans Code of Ordinance § 154-374.

Traffic code > when overtaking on the right is permitted (city). Baton Rouge Code of Ordinance § 11:63.
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TORTS

• Negligence

•• Defenses

••• Comparative Negligence

•••• General Overview. — Plaintiff driver could not recover damages following a collision with defendant’s stalled vehicle; driver’s conduct in failing to maintain a safe speed and a safe distance behind vehicles in front of him and in attempting to pass vehicles under circumstances of limited visibility constituted contributory negligence barring his recovery. Commercial Union Ins. Co. v. Stidom, 408 So. 2d 285, 1981 La. App. LEXIS 5572 (Dec. 7, 1981).

• Transportation Torts

•• Motor Vehicles. — Motorcyclist was negligent in attempting to pass a truck by driving into the right-hand lane of a four lane street because he was following too closely, in violation of La. Rev. Stat. Ann. § 32:81, and passing the truck on the right could not be done safely, as required by La. Rev. Stat. Ann. § 32:74(B). Kyle v. Bogalusa, 506 So. 2d 719, 1987 La. App. LEXIS 9383 (Apr. 14, 1987).

TRANSPORTATION LAW

• Private Vehicles

•• Traffic Regulation

••• General Overview. — A following motorist may pass on the right when the leading motorist is making a left turn, but only when that maneuver may be made in safety, and without driving off the pavement or main traveled portion of the highway. McCullin v. US Agencies Cas. Ins. Co., 786 So. 2d 269, 2001 La. App. LEXIS 922 (May 9, 2001).

§ 75. Limitations on passing on the left.

No vehicle shall be driven to the left side of the center of the highway in overtaking and passing another vehicle proceeding in the same direction unless such left side is clearly visible and is free of oncoming traffic for a sufficient distance ahead to permit such overtaking and passing to be completely made without interfering with the safe operation of any vehicle approaching from the opposite direction or any vehicle overtaken. In every event the overtaking vehicle must return to the right-hand side of the roadway before coming within one hundred feet of any vehicle approaching from the opposite direction. (Acts 1962, No. 310, § 1.)

CROSS REFERENCES

Municipal Law. — Passing vehicle proceeding in same direction. Shreveport Code of Ordinance § 90-108.

Traffic code > limitations on overtaking on the left (city). Baton Rouge Code of Ordinance § 11:64.
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TORTS

• Negligence

•• Defenses

••• Comparative Negligence

•••• General Overview. — Trial court erred in not assigning a portion of fault to the driver of a vehicle that made a left turn without ensuring that it was safe to do so following an accident in which the driver’s vehicle was hit by a passing vehicle; the driver, by his own admission, failed to fulfill the duty of left-turning motorists to make a proper observation that the turn could be made without endangering a passing vehicle. Falgout v. Louis-Jeune, 799 So. 2d 610, 2001 La. App. LEXIS 2386 (Oct. 3, 2001), remanded by La. App. 2000-2452, 2001 La. App. LEXIS 3047 (La.App. 4 Cir. Nov. 13, 2001).

• Transportation Torts

•• Motor Vehicles. — La. Rev. Stat. Ann. § 32:75 provides that an overtaking vehicle must return to the right-hand side of the roadway before coming within 100 feet of any vehicle approaching from the opposite direction. Barrociere v. Batiste, 752 So. 2d 324, 2000 La. App. LEXIS 160 (Feb. 2, 2000).

Insured motorist breached her duty under La. Rev. Stat. Ann. § 32:75 to determine whether she could overtake a van, which was stationary while waiting for a parking spot, in safe manner because she failed to properly assess the condition of the busy, casino parking lot, including the possibility of backing vehicles, and subsequently caused the accident in which the motorists backing out of a parking spot were injured. Barrociere v. Batiste, 752 So. 2d 324, 2000 La. App. LEXIS 160 (Feb. 2, 2000).

Driver of an overtaking or passing vehicle has the duty to ascertain before attempting to pass a preceding vehicle that from all the circumstances of traffic, lay of the land, and conditions of the roadway, the passing can be completed with safety. Guillory v. Insurance Co. of N. Am., 671 So. 2d 1112, 1996 La. App. LEXIS 755 (Apr. 3, 1996), reversed by La. 96-1084, 692 So. 2d 1029, 1997 La. LEXIS 576 (La. Apr. 8, 1997).

Under La. Rev. Stat. Ann. §§ 32:73 and 32:75, a passing driver was not automatically required to sound his horn when executing a passing maneuver but the facts of a case dictated whether the passing driver had a duty to sound his horn; here, the court apportioned fault 60 percent to a driver of a left-turning vehicle and 40 percent to a driver of a passing vehicle. Neal v. Highlands Ins. Co., 610 So. 2d 177, 1992 La. App. LEXIS 3802 (Dec. 9, 1992), writ of certiorari denied by 612 So. 2d 100, 1993 La. LEXIS 876 (La. 1993).

Because there was ample evidence that the truck driver failed to sound his horn when passing the motorist, he breached his duty under La. Rev. Stat. Ann. § 32:75 and was negligent. Walton v. Bellard, 581 So. 2d 307, 1991 La. App. LEXIS 1476 (May 16, 1991), writ of certiorari denied by 585 So. 2d 567, 1991 La. LEXIS 2525 (La. 1991).

Truck driver did not violate La. Rev. Stat. Ann. §§ 32:75 and 32:76(A), and was not negligent in passing a vehicle near a private business drive, where the passing lane was visible and free of oncoming traffic. Kahoe v. State Farm Mut. Auto. Ins. Co., 349 So. 2d 1345, 1977 La. App. LEXIS 4389 (July 11, 1977), writ of certiorari denied by 350 So. 2d 1212, 1977 La. LEXIS 6628 (La. 1977).

Driver who entered the on-coming lane at a rapid rate of speed while approaching an intersection acted recklessly and negligently in violation of the prohibitions of La. Rev. Stat. Ann. § 32:75. Dorty v. Zurich Ins. Co., 236 So. 2d 837, 1970 La. App. LEXIS 5367 (May 26, 1970).

Where plaintiff driver was hit by defendant driver, who was in the act of passing plaintiff when plaintiff turned left into his driveway, defendant driver could not be held liable for damages suffered by plaintiff driver and his passenger when the evidence showed that plaintiff driver may not have signaled his turn continuously, and that he turned after checking behind him only one time, about 100 yards before the point at which he began to turn. Wesley v. Home Indem. Co., 245 LA. 133, 157 So. 2d 467, 1963 La. LEXIS 2651 (Nov. 12, 1963).

Driver who passed a line of three cars all at once was negligent for hitting the first car while overtaking it at an intersection, in violation of former La. Rev. Stat. Ann. § 32:233(E) (now La. Rev. Stat. Ann. § 32:75); however, the first car’s driver was contributorily negligent for making a left-turn without looking behind him for passing cars. Ulmer v. Travelers Ins. Co., 156 So. 2d 98, 1963 La. App. LEXIS 1899 (July 1, 1963).

Driver failed to sound his horn to indicate his intention to pass and he was found negligent for causing an accident when a slowed motorist pulled into the left lane at the same time because he feared that he would be caught between the rapidly approaching driver and a preceding vehicle which had slowed to make a turn. Rea v. Woods, 149 So. 2d 139, 1963 La. App. LEXIS 1246 (Jan. 2, 1963).

A subsequent driver’s reconventional demand against a preceding driver, in a tort action involving an auto accident, was improperly denied because an emergency was created by the preceding driver when he cut in front of the subsequent driver; therefore, the rule that following drivers were required to follow at a safe distance did not apply. Felt v. Price, 240 LA. 966, 126 So. 2d 330, 1961 La. LEXIS 526 (Jan. 9, 1961).

TRANSPORTATION LAW

• Private Vehicles

•• Traffic Regulation

••• General Overview. — Trial court erred in not assigning a portion of fault to the driver of a vehicle that made a left turn without ensuring that it was safe to do so following an accident in which the driver’s vehicle was hit by a passing vehicle; the driver, by his own admission, failed to fulfill the duty of left-turning motorists to make a proper observation that the turn could be made without endangering a passing vehicle. Falgout v. Louis-Jeune, 799 So. 2d 610, 2001 La. App. LEXIS 2386 (Oct. 3, 2001), remanded by La. App. 2000-2452, 2001 La. App. LEXIS 3047 (La.App. 4 Cir. Nov. 13, 2001).

Pursuant to La. Rev. Stat. Ann. §§ 32:73, 32:75, the driver of a following or overtaking vehicle must be alert to the actions of motorists preceding him on the highway. Stiltner v. Nat’l Union Fire Ins. Co., 798 So. 2d 1132, 2001 La. App. LEXIS 2391 (Oct. 3, 2001).

Defendants urged that plaintiff’s failure to blow his horn or otherwise notify the driver of his presence negligently contributed to the accident; however, nothing in La. Rev. Stat. Ann. §§ 32:73 or 32:75 required that such action be taken by a passing driver; La. Rev. Stat. Ann. § 32:351 required a driver to sound his horn only when it was “reasonably necessary to insure safe operation” of his vehicle. Craig v. Hebert, 758 So. 2d 260, 2000 La. App. LEXIS 140 (Feb. 2, 2000).

Under La. Rev. Stat. Ann. §§ 32:73 and 32:75, a passing driver was not automatically required to sound his horn when executing a passing maneuver but the facts of a case dictated whether the passing driver had a duty to sound his horn; here, the court apportioned fault 60 percent to a driver of a left-turning vehicle and 40 percent to a driver of a passing vehicle. Neal v. Highlands Ins. Co., 610 So. 2d 177, 1992 La. App. LEXIS 3802 (Dec. 9, 1992), writ of certiorari denied by 612 So. 2d 100, 1993 La. LEXIS 876 (La. 1993).

Because there was ample evidence that the truck driver failed to sound his horn when passing the motorist, he breached his duty under La. Rev. Stat. Ann. § 32:75 and was negligent. Walton v. Bellard, 581 So. 2d 307, 1991 La. App. LEXIS 1476 (May 16, 1991), writ of certiorari denied by 585 So. 2d 567, 1991 La. LEXIS 2525 (La. 1991).

Where the deceased driver failed to signal prior to making a left turn, in violation of La. Rev. Stat. Ann. § 32:73, and the other driver was attempting to pass the decedent’s vehicle, the children of the deceased were not entitled to invoke the presumption that the decedent was not contributorily negligent on the ground that they failed to prove that the other driver’s negligence caused the collision. Benoit v. Hartford Casualty Ins. Co., 478 So. 2d 707, 1985 La. App. LEXIS 10102 (Nov. 7, 1985), writ of certiorari denied by 480 So. 2d 745, 1986 La. LEXIS 5429 (La. 1986).

Driver of the slow moving automobile was negligent when he suddenly began a left turn and collided with a passing truck, the driver of which determined that the road was free from on-coming traffic, and that he could safely pass the automobile as required by La. Rev. Stat. Ann. § 32:75. York v. McCrory, 244 So. 2d 51, 1971 La. App. LEXIS 6476 (Feb. 1, 1971).

Driver who entered the on-coming lane at a rapid rate of speed while approaching an intersection acted recklessly and negligently in violation of the prohibitions of La. Rev. Stat. Ann. § 32:75. Dorty v. Zurich Ins. Co., 236 So. 2d 837, 1970 La. App. LEXIS 5367 (May 26, 1970).

Pursuant to La. Rev. Stat. Ann. § 32:75, plaintiff caused a sudden emergency when he entered defendant’s lane while trying to pass a third vehicle because the pass was not completed before the parties reached 100 feet of one another. Grezaffi v. Yandell, 232 So. 2d 314, 1970 La. App. LEXIS 5646 (Feb. 2, 1970).

Driver was not negligent for crossing the center stripe to pass a highway department truck that was partially obstructing his lane of traffic where he promptly returned to his lane of traffic before being hit by an oncoming car that veered into his lane, but the highway department was negligent per se and the legal cause of the accident because it was illegally parked on the highway in such a way as to make it hazardous for approaching traffic and it would have been practicable to have parked the truck elsewhere. Herrin v. Perry, 254 LA. 933, 228 So. 2d 649, 1969 La. LEXIS 3324 (Nov. 10, 1969).

Injured driver was entitled to damages where a substantial factor constituting a proximate cause of the accident was the other driver’s failure to keep a proper lookout in his heedless approach to, and attempt to pass, the other vehicle. Evans v. Thorpe, 175 So. 2d 418, 1965 La. App. LEXIS 4629 (Apr. 28, 1965).

Where plaintiff driver was hit by defendant driver, who was in the act of passing plaintiff when plaintiff turned left into his driveway, defendant driver could not be held liable for damages suffered by plaintiff driver and his passenger when the evidence showed that plaintiff driver may not have signaled his turn continuously, and that he turned after checking behind him only one time, about 100 yards before the point at which he began to turn. Wesley v. Home Indem. Co., 245 LA. 133, 157 So. 2d 467, 1963 La. LEXIS 2651 (Nov. 12, 1963).

Driver failed to sound his horn to indicate his intention to pass and he was found negligent for causing an accident when a slowed motorist pulled into the left lane at the same time because he feared that he would be caught between the rapidly approaching driver and a preceding vehicle which had slowed to make a turn. Rea v. Woods, 149 So. 2d 139, 1963 La. App. LEXIS 1246 (Jan. 2, 1963).

A subsequent driver’s reconventional demand against a preceding driver, in a tort action involving an auto accident, was improperly denied because an emergency was created by the preceding driver when he cut in front of the subsequent driver; therefore, the rule that following drivers were required to follow at a safe distance did not apply. Felt v. Price, 240 LA. 966, 126 So. 2d 330, 1961 La. LEXIS 526 (Jan. 9, 1961).

§ 76. Further limitations on passing on the left.

A. No vehicle shall at any time be driven to the left side of the highway under the following conditions:

(1) when approaching the crest of a grade or upon a curve in the highway, where the driver’s view is obstructed within such distance as to create a hazard in the event another vehicle might approach from the opposite direction;

(2) when approaching within one hundred feet of or traversing any intersection or railroad grade crossing;

(3) when the view is obstructed upon approaching within one hundred feet of any bridge, viaduct, or tunnel.

B. The foregoing limitations shall not apply upon a one-way roadway or a multiple lane highway nor to the driver of a vehicle turning left into or from an alley, private road or driveway. (Acts 1962, No. 310, § 1. Amended by Acts 1972, No. 163, § 1.)

CROSS REFERENCES

Municipal Law. — Passing vehicle proceeding in same direction. Shreveport Code of Ordinance § 90-108.

Rules of the road > further limitations on passing on the left. New Orleans Code of Ordinance § 154-376.

Rules of the road > limitations on overtaking on the left on a two-way roadway. New Orleans Code of Ordinance § 154-375.

Traffic code > further limitations on driving on left of center of roadway (city). Baton Rouge Code of Ordinance § 11:65.
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GOVERNMENTS

• Legislation

•• Interpretation. — Plaintiff who attempted to pass a truck as it was turning left was not contributorily negligent for attempting to pass at an intersection because the junction of the highway with a gravel road was not an “intersection” under the statute. Chapman v. Harrison Pipeline Co., 261 So. 2d 82, 1972 La. App. LEXIS 6845 (Apr. 19, 1972).

TORTS

• Negligence

•• General Overview. — Although a driver committed negligence per se when he passed another vehicle within 100 feet of an intersection, he was not liable for the resulting collision because his actions were not shown to be the proximate cause of the accident. Hoover v. Wagner, 189 So. 2d 20, 1966 La. App. LEXIS 4991 (June 13, 1966), writ of certiorari denied by 249 LA. 735, 190 So. 2d 241, 1966 La. LEXIS 2124 (1966).

•• Causation

••• Proximate Cause

•••• General Overview. — Although a truck driver violated La. Rev. Stat. Ann. § 32:76 when he passed another truck within 100 feet of an intersection, that action was not the proximate cause of a vehicular accident and thus could not be a basis for imposing liability on the truck driver; the sole and proximate cause of the accident was another driver who proceeded into the intersection in disregard of the oncoming trucks. Rossiter v. Aetna Casualty & Surety Co., 255 So. 2d 103, 1971 La. App. LEXIS 5255 (Nov. 16, 1971).

Where the corporation’s officer violated La. Rev. Stat. Ann. § 32:76(A)(2) in executing a pass within 100 feet of an intersection, his act was negligence per se, and as the pass was the proximate cause of the accident, the corporation’s action against the driver was dismissed. Communication Service of Louisiana, Inc. v. Smith, 250 So. 2d 414, 1971 La. App. LEXIS 5781 (Feb. 8, 1971).

•• Defenses

••• Comparative Negligence

•••• General Overview. — Contributory negligence barred both a motorcyclist and a car driver from recovering against the other where the motorcyclist violated La. Rev. Stat. Ann. § 32:76(A)(2) by attempting to pass at an intersection and the car driver failed to keep her left turn signal operative. Hinton v. Dairyland Ins. Co., 426 So. 2d 193, 1982 La. App. LEXIS 8732 (Dec. 21, 1982).

While a motorist was negligent in passing a car making a left turn at an intersection, because passing at an intersection was in contravention of La. Rev. Stat. Ann. § 32:76(A)(2), the driver of the turning car could not recover damages for the resulting collision, as she was contributorily negligent by not assessing whether it was safe to make the turn with the overtaking vehicle being but one car length behind. Le Leux v. Travelers Ins. Co., 162 So. 2d 417, 1964 La. App. LEXIS 1488 (Mar. 24, 1964).

•• Proof

••• Violations of Law

•••• General Overview. — The defendants had the burden of proving that an intersecting service road was an intersection as defined by statute, where they alleged that a driver was contributorily negligent because the driver violated the statutory provision against passing another vehicle near an intersection. Chandler v. Sun Ray Lighting Corp., 308 So. 2d 515, 1975 La. App. LEXIS 3671 (Feb. 13, 1975).

Duty imposed by La. Rev. Stat. Ann. § 32:76 not to drive on the left side of a highway within 100 feet of an intersection entailed protection against the risk of harm created by a preceding motorist negligently turning left upon entering the intersection. Coward v. United States Fidelity & Guaranty Co., 289 So. 2d 506, 1974 La. App. LEXIS 4342 (Jan. 25, 1974).

Although a driver committed negligence per se when he passed another vehicle within 100 feet of an intersection, he was not liable for the resulting collision because his actions were not shown to be the proximate cause of the accident. Hoover v. Wagner, 189 So. 2d 20, 1966 La. App. LEXIS 4991 (June 13, 1966), writ of certiorari denied by 249 LA. 735, 190 So. 2d 241, 1966 La. LEXIS 2124 (1966).

Where a driver drove on the wrong side of the highway while approaching an intersection, the driver was negligent per se, and such negligence was a proximate cause of the resulting collision. Normand v. American Home Assurance Co., 171 So. 2d 804, 1965 La. App. LEXIS 4612 (Feb. 10, 1965), writ of certiorari denied by 247 LA. 677, 173 So. 2d 542, 1965 La. LEXIS 1947 (1965).

Guest passenger who was injured when a logging truck made an illegal left-hand turn into car as the car was overtaking the truck received an increased damage award on appeal because her ability to walk normally was permanently impaired; the car’s driver did not former violate La. Rev. Stat. Ann. § 32:233(E) (now La. Rev. Stat. Ann. § 32:76) by overtaking the truck at an “intersection” because the juncture of a dirt road and highway was not an “intersection” for purposes of the statute. Crane v. London, 152 So. 2d 631, 1963 La. App. LEXIS 1582 (Apr. 1, 1963).

Where defendant negligently swerved into the passing lane and was struck by plaintiff’s car, the fact that plaintiff violated former La. Rev. Stat. Ann. § 32:233(E) (now La. Rev. Stat. Ann. § 32:76) by passing at a “T” intersection was not a proximate cause of the accident and did not bar his recovery under the doctrine of contributory negligence. Alderman v. Henderson, 130 So. 2d 157, 1961 La. App. LEXIS 1910 (May 5, 1961).

Plaintiff motorist was per se negligent for passing a stopped tractor-trailer at an intersection in violation of former La. Rev. Stat. Ann. § 32:233(E) (now La. Rev. stat. Ann. § 32:76). Nicolle v. Roberts, 117 So. 2d 622, 1960 La. App. LEXIS 861 (Jan. 18, 1960).

Driver did not violate former La. Rev. Stat. Ann. § 32:233 (now La. Rev. Stat. Ann. § 32:76) where she made a legitimate and legal attempt to pass the driver, as evidence revealed that she was at least 200 feet from the intersection when she attempted her pass. Desormeaux v. Southern Farm Bureau Casualty Ins. Co., 108 So. 2d 672, 1959 La. App. LEXIS 748 (Jan. 26, 1959).

In violation of former La. Rev. Stat. Ann. § 32:233(E) (now La. Rev. Stat. Ann. § 32:76) driver negligently attempted to pass a tractor-trailer rig as it entered an intersection; the rig’s driver had activated his left-turn signal well before the intersection and was not negligent. Crawley v. New Amsterdam Casualty Co., 107 So. 2d 301, 1958 La. App. LEXIS 791 (Nov. 25, 1958).

Action to recover property damage arising from an automobile accident was properly dismissed because defendant while another motorist negligently turned left without giving a proper hand signal, the plaintiff driver negligently attempted to pass two automobiles at an intersection in violation of former La. Rev. Stat. Ann. § 32:233 (now La. Rev. Stat. Ann. § 32:76). Breaux v. Le Blanc, 92 So. 2d 112, 1957 La. App. LEXIS 590 (Jan. 2, 1957).

•• Standards of Care

••• Reasonable Care

•••• General Overview. — Driver whose car hit another car was guilty of negligence constituting the legal cause of an accident because he was passing at an intersection in violation of the city traffic code and La. Rev. Stat. Ann. § 32:76. Spell v. Travelers Ins. Co., 232 So. 2d 133, 1970 La. App. LEXIS 5710 (Feb. 11, 1970).

• Transportation Torts

•• Motor Vehicles. — Under La. Rev. Stat. Ann. §§ 32:104 and 32:76, a public bus driver was not negligent when an overtaking vehicle collided with the bus where the bus driver turned on the left turn blinker several car lengths before the corner and looked in his rear view mirror before attempting a left turn. Shellins v. Colar, 464 So. 2d 894, 1985 La. App. LEXIS 8232 (Feb. 12, 1985).

Contributory negligence barred both a motorcyclist and a car driver from recovering against the other where the motorcyclist violated La. Rev. Stat. Ann. § 32:76(A)(2) by attempting to pass at an intersection and the car driver failed to keep her left turn signal operative. Hinton v. Dairyland Ins. Co., 426 So. 2d 193, 1982 La. App. LEXIS 8732 (Dec. 21, 1982).

Driver who attempted to pass to the left of a stopped vehicle at an intersection, in violation of La. Rev. Stat. Ann. § 32:76, was per se negligent; the failure of the driver of the stopped car to signal his intention to turn left, as required by La. Rev. Stat. Ann. § 32:104, was not the legal cause of the accident. Touchette v. Braud, 382 So. 2d 272, 1980 La. App. LEXIS 3545 (Mar. 11, 1980).

Truck driver did not violate La. Rev. Stat. Ann. §§ 32:75 and 32:76(A), and was not negligent in passing a vehicle near a private business drive, where the passing lane was visible and free of oncoming traffic. Kahoe v. State Farm Mut. Auto. Ins. Co., 349 So. 2d 1345, 1977 La. App. LEXIS 4389 (July 11, 1977), writ of certiorari denied by 350 So. 2d 1212, 1977 La. LEXIS 6628 (La. 1977).

In an action for negligence by a driver and passenger against an operator and his insurer, the operator was negligent in his violation of La. Rev. Stat. Ann. § 32:76(A)(2) by attempting to pass at an intersection. Manuel v. Manuel, 299 So. 2d 902, 1974 La. App. LEXIS 4564 (Sept. 11, 1974).

Although a truck driver violated La. Rev. Stat. Ann. § 32:76 when he passed another truck within 100 feet of an intersection, that action was not the proximate cause of a vehicular accident and thus could not be a basis for imposing liability on the truck driver; the sole and proximate cause of the accident was another driver who proceeded into the intersection in disregard of the oncoming trucks. Rossiter v. Aetna Casualty & Surety Co., 255 So. 2d 103, 1971 La. App. LEXIS 5255 (Nov. 16, 1971).

Where the corporation’s officer violated La. Rev. Stat. Ann. § 32:76(A)(2) in executing a pass within 100 feet of an intersection, his act was negligence per se, and as the pass was the proximate cause of the accident, the corporation’s action against the driver was dismissed. Communication Service of Louisiana, Inc. v. Smith, 250 So. 2d 414, 1971 La. App. LEXIS 5781 (Feb. 8, 1971).

Driver whose car hit another car was guilty of negligence constituting the legal cause of an accident because he was passing at an intersection in violation of the city traffic code and La. Rev. Stat. Ann. § 32:76. Spell v. Travelers Ins. Co., 232 So. 2d 133, 1970 La. App. LEXIS 5710 (Feb. 11, 1970).

Where a truck driver who was exercising a passing maneuver struck a motorist who was making a left-hand turn, the truck driver was negligent; the junction constituted an intersection within the meaning of La. Rev. Stat. Ann. § 32:76 even though it was not marked by signs or yellow lines. Soileau v. Continental Ins. Co., 228 So. 2d 522, 1969 La. App. LEXIS 5679 (Nov. 25, 1969), writ of certiorari denied by 255 LA. 280, 230 So. 2d 587, 1970 La. LEXIS 4080 (1970).

Junction of two hard surfaced state highways of about equal width and in a thickly populated community was clearly an intersection even though it was not marked by signs or yellow lines. Soileau v. Continental Ins. Co., 228 So. 2d 522, 1969 La. App. LEXIS 5679 (Nov. 25, 1969), writ of certiorari denied by 255 LA. 280, 230 So. 2d 587, 1970 La. LEXIS 4080 (1970).

Under La. Rev. Stat. Ann. § 32:76 (A)(2), automobile owner’s actions in failing to yield the right-of-way at a stop sign and proceeding onto the favored highway without first ascertaining that her way was clear, was the sole proximate cause of the accident with driver’s vehicle. American Fidelity Fire Ins. Co. v. Tyler, 210 So. 2d 561, 1968 La. App. LEXIS 4991 (Apr. 30, 1968).

Small unmarked gravel road did not create an intersection within the intendment of La. Rev. Stat. Ann. § 32:76(A)(2); therefore defendant was not negligent in “passing at an intersection.” Ardoin v. Chachere, 207 So. 2d 574, 1968 La. App. LEXIS 5266 (Feb. 28, 1968).

Passing at an intersection of two public highways constitutes negligence as set forth in La. Rev. Stat. Ann. § 32:76(A)(2). Gendron v. Traders & General Ins. Co., 200 So. 2d 774, 1967 La. App. LEXIS 5283 (June 29, 1967).

A trial court determined that a meeting of two roads constituted an intersection within the contemplation of La. Rev. Stat. Ann. § 32:76, and an operator of a car who attempted to pass a pickup truck just as its driver attempted to make a left turn into a dead end gravel road violated § 32:76 and was negligent per se; the operator and his insurer were liable in solido for all of the damages awarded to a guest passenger in the pickup truck. Scott v. Hardware Dealers Mut. Ins. Co., 189 So. 2d 29, 1966 La. App. LEXIS 4992 (June 13, 1966), writ of certiorari denied by 249 LA. 713, 190 So. 2d 233, 1966 La. LEXIS 2160 (1966).

Where plaintiff driver was hit by defendant driver, who was in the act of passing plaintiff when plaintiff turned left into his driveway, defendant driver could not be held liable for damages suffered by plaintiff driver and his passenger when the evidence showed that plaintiff driver may not have signaled his turn continuously, and that he turned after checking behind him only one time, about 100 yards before the point at which he began to turn. Wesley v. Home Indem. Co., 245 LA. 133, 157 So. 2d 467, 1963 La. LEXIS 2651 (Nov. 12, 1963).

Guest passenger who was injured when a logging truck made an illegal left-hand turn into car as the car was overtaking the truck received an increased damage award on appeal because her ability to walk normally was permanently impaired; the car’s driver did not former violate La. Rev. Stat. Ann. § 32:233(E) (now La. Rev. Stat. Ann. § 32:76) by overtaking the truck at an “intersection” because the juncture of a dirt road and highway was not an “intersection” for purposes of the statute. Crane v. London, 152 So. 2d 631, 1963 La. App. LEXIS 1582 (Apr. 1, 1963).

Driver failed to sound his horn to indicate his intention to pass and he was found negligent for causing an accident when a slowed motorist pulled into the left lane at the same time because he feared that he would be caught between the rapidly approaching driver and a preceding vehicle which had slowed to make a turn. Rea v. Woods, 149 So. 2d 139, 1963 La. App. LEXIS 1246 (Jan. 2, 1963).

Plaintiff’s recovery for personal injuries was not barred by the fact that the accident occurred as she was attempting to pass defendant at an intersection because the unmarked side-road was not an intersection of the highway, within the meaning of former La. Rev. Stat. Ann. § 32:233(E) (now La. Rev. Stat. Ann. § 32:76), even though it was used by the public and the parish had graveled and maintained it for seven years prior to the accident. Davis v. Southern Farm Bureau Casualty Ins. Co., 134 So. 2d 366, 1961 La. App. LEXIS 1411 (Nov. 6, 1961).

Plaintiff motorist was per se negligent for passing a stopped tractor-trailer at an intersection in violation of former La. Rev. Stat. Ann. § 32:233(E) (now La. Rev. stat. Ann. § 32:76). Nicolle v. Roberts, 117 So. 2d 622, 1960 La. App. LEXIS 861 (Jan. 18, 1960).

In violation of former La. Rev. Stat. Ann. § 32:233(E) (now La. Rev. Stat. Ann. § 32:76) driver negligently attempted to pass a tractor-trailer rig as it entered an intersection; the rig’s driver had activated his left-turn signal well before the intersection and was not negligent. Crawley v. New Amsterdam Casualty Co., 107 So. 2d 301, 1958 La. App. LEXIS 791 (Nov. 25, 1958).

Driver did not violate former La. Rev. Stat. Ann. § 32:233(E) (now La. Rev. Stat. Ann. § 32:76) by attempting to pass another car at an intersection because the road to the left was only a narrow, unmarked gravel road. Dukes v. Kirkwood, 105 So. 2d 318, 1958 La. App. LEXIS 640 (June 30, 1958).

Action to recover property damage arising from an automobile accident was properly dismissed because defendant while another motorist negligently turned left without giving a proper hand signal, the plaintiff driver negligently attempted to pass two automobiles at an intersection in violation of former La. Rev. Stat. Ann. § 32:233 (now La. Rev. Stat. Ann. § 32:76). Breaux v. Le Blanc, 92 So. 2d 112, 1957 La. App. LEXIS 590 (Jan. 2, 1957).

In a suit arising from an automobile-truck collision, the driver of the automobile was not entitled to recover damages where the driver violated former La. Rev. Stat. Ann. § 32:233(E) (now La. Rev. Stat. Ann. § 32:76) by attempting to overtake and pass the truck at an intersection and, thus, contributed to the accident. Herget v. Saucier, 223 LA. 938, 67 So. 2d 543, 1953 La. LEXIS 1381 (July 3, 1953).

TRANSPORTATION LAW

• Commercial Vehicles

•• Traffic Regulation. — A trial court determined that a meeting of two roads constituted an intersection within the contemplation of La. Rev. Stat. Ann. § 32:76, and an operator of a car who attempted to pass a pickup truck just as its driver attempted to make a left turn into a dead end gravel road violated § 32:76 and was negligent per se; the operator and his insurer were liable in solido for all of the damages awarded to a guest passenger in the pickup truck. Scott v. Hardware Dealers Mut. Ins. Co., 189 So. 2d 29, 1966 La. App. LEXIS 4992 (June 13, 1966), writ of certiorari denied by 249 LA. 713, 190 So. 2d 233, 1966 La. LEXIS 2160 (1966).

• Private Vehicles

•• Traffic Regulation

••• General Overview. — Whether a junction is an intersection under La. Rev. Stat. § 32:76 rests upon the particular facts of the case. Allstate Ins. Co. v. Reynolds, 712 So. 2d 981, 1998 La. App. LEXIS 1152 (May 13, 1998), writ denied by La. 98-1583, 719 So. 2d 483, 1998 La. LEXIS 2102 (La. June 24, 1998).

Junction at which an accident occurred was not within the intended scope of La. Rev. Stat. Ann. § 32:76, where an intersecting road, although a public road, was of gravel construction and was rather narrow, an investigating state trooper at first thought it was a private road because of its insignificance, the road did not appear to be heavily travelled, and there were no warning signs along the highway of the approach of the junction nor any yellow solid no-passing line. Henry v. Highlands Ins. Co., 315 So. 2d 145, 1975 La. App. LEXIS 4168 (June 24, 1975).

In an action for negligence by a driver and passenger against an operator and his insurer, the operator was negligent in his violation of La. Rev. Stat. Ann. § 32:76(A)(2) by attempting to pass at an intersection. Manuel v. Manuel, 299 So. 2d 902, 1974 La. App. LEXIS 4564 (Sept. 11, 1974).

Duty imposed by La. Rev. Stat. Ann. § 32:76 not to drive on the left side of a highway within 100 feet of an intersection entailed protection against the risk of harm created by a preceding motorist negligently turning left upon entering the intersection. Coward v. United States Fidelity & Guaranty Co., 289 So. 2d 506, 1974 La. App. LEXIS 4342 (Jan. 25, 1974).

A driver was negligent where he was speeding and he attempted to pass a car at an intersection in violation of La. Rev. Stat. Ann. § 32:76. Adams v. Travelers Indem. Co., 277 So. 2d 685, 1973 La. App. LEXIS 5821 (May 1, 1973), writ of certiorari denied by 281 So. 2d 738, 1973 La. LEXIS 6743 (La. 1973), writ of certiorari denied by 281 So. 2d 739, 1973 La. LEXIS 6740 (La. 1973).

Where a truck driver was turning left onto an unmarked gravel road, and the other driver collided with the truck driver’s trailer as he was passing other vehicles, passing was not prohibited on the ground that there was no intersection, as defined in La. Rev. Stat. Ann. § 32:76; the gravel road was unmarked, the speed limit was 60 miles per hour, and the area was not marked as a no-passing zone. Palmieri v. Frierson, 275 So. 2d 214, 1973 La. App. LEXIS 6524 (Feb. 28, 1973), affirmed by 288 So. 2d 620, 1974 La. LEXIS 4526 (La. 1974).

Plaintiff who attempted to pass a truck as it was turning left was not contributorily negligent for attempting to pass at an intersection because the junction of the highway with a gravel road was not an “intersection” under the statute. Chapman v. Harrison Pipeline Co., 261 So. 2d 82, 1972 La. App. LEXIS 6845 (Apr. 19, 1972).

Where the corporation’s officer violated La. Rev. Stat. Ann. § 32:76(A)(2) in executing a pass within 100 feet of an intersection, his act was negligence per se, and as the pass was the proximate cause of the accident, the corporation’s action against the driver was dismissed. Communication Service of Louisiana, Inc. v. Smith, 250 So. 2d 414, 1971 La. App. LEXIS 5781 (Feb. 8, 1971).

An intersection existed where a highway that was a main traffic artery of blacktop construction intersected with another public highway leading to a thickly populated rural area given the intersection was readily observable for a distance of over 100 yards and the road fanned out where the roads met. Guillory v. Travelers Ins. Co., 241 So. 2d 772, 1970 La. App. LEXIS 4780 (Dec. 9, 1970).

Motorist was prohibited from driving in the left lane of a two-lane highway within 100 feet of an intersection that was readily observable even though there was no yellow line on the highway and no sign warning of the imminence of the intersection. McGehee v. Cox, 233 So. 2d 36, 1970 La. App. LEXIS 5434 (Mar. 9, 1970).

Driver whose car hit another car was guilty of negligence constituting the legal cause of an accident because he was passing at an intersection in violation of the city traffic code and La. Rev. Stat. Ann. § 32:76. Spell v. Travelers Ins. Co., 232 So. 2d 133, 1970 La. App. LEXIS 5710 (Feb. 11, 1970).

Where a truck driver who was exercising a passing maneuver struck a motorist who was making a left-hand turn, the truck driver was negligent; the junction constituted an intersection within the meaning of La. Rev. Stat. Ann. § 32:76 even though it was not marked by signs or yellow lines. Soileau v. Continental Ins. Co., 228 So. 2d 522, 1969 La. App. LEXIS 5679 (Nov. 25, 1969), writ of certiorari denied by 255 LA. 280, 230 So. 2d 587, 1970 La. LEXIS 4080 (1970).

Junction of two hard surfaced state highways of about equal width and in a thickly populated community was clearly an intersection even though it was not marked by signs or yellow lines. Soileau v. Continental Ins. Co., 228 So. 2d 522, 1969 La. App. LEXIS 5679 (Nov. 25, 1969), writ of certiorari denied by 255 LA. 280, 230 So. 2d 587, 1970 La. LEXIS 4080 (1970).

Junction between a paved two-lane street and a gravel drive leading to a residential area, which was not marked by signs or road markings, was not an “intersection” within the meaning of La. Rev. Stat. § 32:76. Roach v. Fireman’s Fund Ins. Co., 225 So. 2d 295, 1969 La. App. LEXIS 6147 (July 7, 1969).

A driver who attempted to pass on the left through an intersection was guilty of violating La. Rev. Stat. Ann. § 32:76. Roy v. Edmonson, 221 So. 2d 583, 1969 La. App. LEXIS 6177 (Apr. 7, 1969).

Although the driver had violated La. Rev. Stat. Ann. § 32:76(A)(2) by having attempted to overtake the trucker’s vehicle in a no passing zone, the trucker’s personal injury action was properly dismissed for his contributory negligence on the grounds that he had failed to signal his left turn and that he did not look in his mirrors at the intersection to ascertain whether he had clearance for the turn. Flournoy v. Otero, 212 So. 2d 559, 1968 La. App. LEXIS 4587 (July 2, 1968).

A trial court determined that a meeting of two roads constituted an intersection within the contemplation of La. Rev. Stat. Ann. § 32:76, and an operator of a car who attempted to pass a pickup truck just as its driver attempted to make a left turn into a dead end gravel road violated § 32:76 and was negligent per se; the operator and his insurer were liable in solido for all of the damages awarded to a guest passenger in the pickup truck. Scott v. Hardware Dealers Mut. Ins. Co., 189 So. 2d 29, 1966 La. App. LEXIS 4992 (June 13, 1966), writ of certiorari denied by 249 LA. 713, 190 So. 2d 233, 1966 La. LEXIS 2160 (1966).

In a personal injury action arising from an automobile accident, plaintiff driver was not negligent per se by passing another vehicle within 100 feet of a lane; the court held that the lane was not an “intersection” as contemplated by La. Rev. Stat. Ann. § 32:76. United States Fidelity & Guaranty Co. v. Duet, 177 So. 2d 302, 1965 La. App. LEXIS 4170 (July 1, 1965).

While a motorist was negligent in passing a car making a left turn at an intersection, because passing at an intersection was in contravention of La. Rev. Stat. Ann. § 32:76(A)(2), the driver of the turning car could not recover damages for the resulting collision, as she was contributorily negligent by not assessing whether it was safe to make the turn with the overtaking vehicle being but one car length behind. Le Leux v. Travelers Ins. Co., 162 So. 2d 417, 1964 La. App. LEXIS 1488 (Mar. 24, 1964).

Where plaintiff driver was hit by defendant driver, who was in the act of passing plaintiff when plaintiff turned left into his driveway, defendant driver could not be held liable for damages suffered by plaintiff driver and his passenger when the evidence showed that plaintiff driver may not have signaled his turn continuously, and that he turned after checking behind him only one time, about 100 yards before the point at which he began to turn. Wesley v. Home Indem. Co., 245 LA. 133, 157 So. 2d 467, 1963 La. LEXIS 2651 (Nov. 12, 1963).

Driver failed to sound his horn to indicate his intention to pass and he was found negligent for causing an accident when a slowed motorist pulled into the left lane at the same time because he feared that he would be caught between the rapidly approaching driver and a preceding vehicle which had slowed to make a turn. Rea v. Woods, 149 So. 2d 139, 1963 La. App. LEXIS 1246 (Jan. 2, 1963).

Plaintiff’s recovery for personal injuries was not barred by the fact that the accident occurred as she was attempting to pass defendant at an intersection because the unmarked side-road was not an intersection of the highway, within the meaning of former La. Rev. Stat. Ann. § 32:233(E) (now La. Rev. Stat. Ann. § 32:76), even though it was used by the public and the parish had graveled and maintained it for seven years prior to the accident. Davis v. Southern Farm Bureau Casualty Ins. Co., 134 So. 2d 366, 1961 La. App. LEXIS 1411 (Nov. 6, 1961).

Plaintiff motorist was per se negligent for passing a stopped tractor-trailer at an intersection in violation of former La. Rev. Stat. Ann. § 32:233(E) (now La. Rev. stat. Ann. § 32:76). Nicolle v. Roberts, 117 So. 2d 622, 1960 La. App. LEXIS 861 (Jan. 18, 1960).

Driver did not violate former La. Rev. Stat. Ann. § 32:233 (now La. Rev. Stat. Ann. § 32:76) where she made a legitimate and legal attempt to pass the driver, as evidence revealed that she was at least 200 feet from the intersection when she attempted her pass. Desormeaux v. Southern Farm Bureau Casualty Ins. Co., 108 So. 2d 672, 1959 La. App. LEXIS 748 (Jan. 26, 1959).

In violation of former La. Rev. Stat. Ann. § 32:233(E) (now La. Rev. Stat. Ann. § 32:76) driver negligently attempted to pass a tractor-trailer rig as it entered an intersection; the rig’s driver had activated his left-turn signal well before the intersection and was not negligent. Crawley v. New Amsterdam Casualty Co., 107 So. 2d 301, 1958 La. App. LEXIS 791 (Nov. 25, 1958).

Driver did not violate former La. Rev. Stat. Ann. § 32:233(E) (now La. Rev. Stat. Ann. § 32:76) by attempting to pass another car at an intersection because the road to the left was only a narrow, unmarked gravel road. Dukes v. Kirkwood, 105 So. 2d 318, 1958 La. App. LEXIS 640 (June 30, 1958).

Action to recover property damage arising from an automobile accident was properly dismissed because defendant while another motorist negligently turned left without giving a proper hand signal, the plaintiff driver negligently attempted to pass two automobiles at an intersection in violation of former La. Rev. Stat. Ann. § 32:233 (now La. Rev. Stat. Ann. § 32:76). Breaux v. Le Blanc, 92 So. 2d 112, 1957 La. App. LEXIS 590 (Jan. 2, 1957).

In a suit arising from an automobile-truck collision, the driver of the automobile was not entitled to recover damages where the driver violated former La. Rev. Stat. Ann. § 32:233(E) (now La. Rev. Stat. Ann. § 32:76) by attempting to overtake and pass the truck at an intersection and, thus, contributed to the accident. Herget v. Saucier, 223 LA. 938, 67 So. 2d 543, 1953 La. LEXIS 1381 (July 3, 1953).

Plaintiff driver’s attempt to overtake and pass another motor vehicle, going in the same direction, at an intersection of a highway, was a violation of a traffic law, former La. Rev. Stat. Ann. § 32:233(B) and (C), and a per se act of negligence barring plaintiff from recovery of the damages for which he sued. Allison v. Turner, 53 So. 2d 256, 1951 La. App. LEXIS 761 (Feb. 8, 1951).

• Public Transportation. — La. Rev. Stat. Ann. § 32:76 may apply to busses using bus lanes. Lynch v. Rush, 468 So. 2d 1234, 1985 La. App. LEXIS 9369 (Apr. 9, 1985), writ of certiorari denied by 474 So. 2d 1301, 1985 La. LEXIS 9284 (La. 1985).

§ 76.1. Limitations on passing bicycles.

A. This Section shall be known as the Colin Goodier Protection Act.

B. The operator of a motor vehicle, when overtaking and passing a bicycle proceeding in the same direction on the roadway, shall exercise due care while the motor vehicle is passing the bicycle and shall leave a safe distance between the motor vehicle and the bicycle of not less than three feet and shall maintain such clearance until safely past the overtaken bicycle. An operator of a motor vehicle may pass a bicycle traveling in the same direction in a no-passing zone only when it is safe to do so.

C. The Department of Public Safety and Corrections, office of motor vehicles, is directed to include a summary of this Section in any instructional publication for drivers.

D. The Department of Transportation and Development is directed to place signs in areas frequently used by bicyclists in an effort to make motorists aware of the need to share the road with bicyclists.

E. The Louisiana Highway Safety Commission is directed to engage in a public awareness campaign to notify motorists and bicyclists of the provisions of this Section.

F. Any person who violates this Section shall be fined not more than two hundred fifty dollars. (Acts 2009, No. 147, § 1, eff. Aug. 15, 2009; Acts 2010, No. 618, § 2, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 618, in (B), added “shall exercise due care while the motor vehicle is passing the bicycle and” and added the second sentence.

§ 77. No passing zones.

A. The Department is hereby authorized to determine those portions of any highway where overtaking and passing or driving to the left of the roadway would be especially hazardous, and shall by appropriate signs or markings on the roadway indicate the beginning and end of such zones, and when such signs and markings are in place and are clearly visible to an ordinary observant person, every driver shall obey the directions thereof.

B. Where signs or markings are in place to define a no-passing zone as set forth in paragraph A, no driver shall at any time drive on the left side of the roadway within such zone, or on the left side of any pavement striping, designated to mark such no-passing zone, throughout its length. (Acts 1962, No. 310, § 1.)

CROSS REFERENCES

Municipal Law. — Rules of the road > no-passing zones. New Orleans Code of Ordinance § 154-377.

Traffic code > no-passing zones (city). Baton Rouge Code of Ordinance § 11:66.
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TORTS

• Negligence

•• General Overview. — By bending down to look for a cigarette, which prevented him from seeing that cars ahead had stopped, and by pulling into the wrong lane to go around the vehicles, a motorist violated at least two motorist’s statutes, La. Rev. Stat. Ann. § 32:58, failing to maintain control of a vehicle, and La. Rev. Stat. Ann. § 32:77, driving on the left side of the roadway in a marked no passing zone, and a jury’s verdict that he was negligent and that his negligence was a legal cause of the injuries of a pedestrian he struck was correct; however, the motorist had been voluntarily dismissed as a party defendant by the pedestrian. Chiasson v. Whitney, 427 So. 2d 470, 1983 La. App. LEXIS 7618 (Jan. 10, 1983), writ of certiorari denied by 433 So. 2d 179, 1983 La. LEXIS 10681 (La. 1983), writ of certiorari denied by 433 So. 2d 180, 1983 La. LEXIS 10682 (La. 1983), writ of certiorari denied by 433 So. 2d 183, 1983 La. LEXIS 10705 (La. 1983).

• Transportation Torts

•• Motor Vehicles. — When a driver of a car attempted to pass a tractor in an area designated by a yellow line as a no-passing zone, he was in violation of La. Rev. Stat. Ann. § 32:77, which constituted negligence contributing to the ensuing collision with the tractor when it began to turn left across the on-coming lane. Maurer v. Caballero, 339 So. 2d 1313, 1976 La. App. LEXIS 4443 (Nov. 15, 1976), writ of certiorari denied by 342 So. 2d 675, 1977 La. LEXIS 6120 (La. 1977).

Driver was not negligent for violating La. Rev. Stat. Ann. § 32:77 by passing a motorist in a no passing zone, and the motorist was liable to the driver for the collision that occuredwhen the motorist turned left in front of the passing driver. Beraud v. Allstate Ins. Co., 251 So. 2d 402, 1971 La. App. LEXIS 5741 (June 30, 1971).

§ 77.1. School zones; no passing zones.

A. The driver of a vehicle upon a two-lane highway or street shall not overtake and pass another vehicle during posted hours within a school zone.

B. Any person who violates this Section shall be subject to the following penalties:

(1) Upon conviction for a first offense, the person shall be issued a written warning.

(2) Upon conviction for a second offense, the person shall be fined one hundred dollars.

(3) Upon conviction for a third offense, the person shall be fined two hundred fifty dollars. (Acts 2008, No. 757, § 1, eff. Aug. 15, 2008.)

Quoted Statutory Material. — Acts 2008, No. 757, § 2, provides that “The provisions of this Act shall not become effective until the implementation of the Next Generation Motor Vehicle project of the Department of Public Safety and Corrections, office of motor vehicles is finalized.”

Acts 2008, No. 757, § 3, provides that “Law enforcement officers shall only issue verbal warnings during the first ninety days after the effective date of this Act.”

§ 78. One-way roadways and rotary traffic islands.

A. The Department may designate any highway or any separate roadway for one-way traffic and shall erect appropriate signs giving notice thereof.

B. Upon a roadway designated and signposted for one-way traffic a vehicle shall be driven only in the direction designated, and a vehicle shall be driven as nearly as practicable entirely within a single line of traffic and shall not be moved from such line of traffic until the driver has first ascertained that such movement can be made with safety.

C. A vehicle passing around a rotary traffic island shall be driven only to the right of such island. (Acts 1962, No. 310, § 1.)

CROSS REFERENCES

Municipal Law. — Specific street regulations > authority to designate one-way streets and alleys. New Orleans Code of Ordinance § 154-601.

Specific street regulations > effect of designation of one-way streets on movement of vehicles. New Orleans Code of Ordinance § 154-602.

Traffic code > one-way roadways (city). Baton Rouge Code of Ordinance § 11:67.

§ 79. Driving on roadway laned for traffic.

Whenever any roadway has been divided into two or more clearly marked lanes for traffic, the following rules, in addition to all others consistent herewith, shall apply.

(1) A vehicle shall be driven as nearly as practicable entirely within a single lane and shall not be moved from such lane until the driver has first ascertained that such movement can be made with safety.

(2) The department may erect signs directing slow moving traffic to use a designated lane or designating those lanes to be used by traffic moving in a particular direction, and drivers of vehicles shall obey the directions of such signs. (Acts 1962, No. 310, § 1.)

CROSS REFERENCES

Municipal Law. — Rules of the road > driving on divided streets. New Orleans Code of Ordinance § 154-380.

Rules of the road > driving on roadways laned for traffic. New Orleans Code of Ordinance § 154-378.

Traffic code > driving on roadways laned for traffic (city). Baton Rouge Code of Ordinance § 11:68.

Traffic control devices > driving on divided highways. New Orleans Code of Ordinance § 154-241.
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CIVIL PROCEDURE

• Appeals

•• Standards of Review

••• Clearly Erroneous Review. — Judgment in favor of vehicle owner and driver were affirmed when the taxicab driver was under a legal duty to keep his vehicle in his lane of travel until he was able to ascertain that it was safe for him to move into the left northbound lane, the taxicab driver breached that duty, and the trial court was not manifestly erroneous in concluding that the taxicab driver was completely at fault for the accident. Robert v. Nelson, 833 So. 2d 1136, 2002 La. App. LEXIS 3840 (Dec. 11, 2002).

CRIMINAL LAW & PROCEDURE

• Search & Seizure

•• Warrantless Searches

••• Investigative Stops. — Police officer had reasonable suspicion to believe that car’s driver had committed a traffic violation before the officer stopped the vehicle and seized $8000. State v. $8,000.00 United States Currency, 827 So. 2d 634, 2002 La. App. LEXIS 2997 (Oct. 2, 2002).

Pursuant to La. Rev. Stat. Ann. § 32:79(1), defendant’s vehicle was to be driven as nearly as practicable entirely within a single lane; when defendant’s vehicle veered in its lane for no apparent reason and made contact with the right-hand fog line, the officer had observed a violation of the statute, albeit a minor one, and the stop of defendant’s vehicle was justified. State v. Waters, 780 So. 2d 1053, 2001 La. LEXIS 711 (Mar. 12, 2001).

Officer’s observation of defendant’s vehicle that crossed a fog line several times in violation of La. Rev. Stat. Ann. § 32.79(1) created a reasonable suspicion in support of the officer’s investigatory stop of defendant’s vehicle. State v. Arnold, 779 So. 2d 840, 2000 La. App. LEXIS 2980 (Dec. 6, 2000).

When defendant’s car drifted briefly onto the fog line once but did not leave its lane of travel and no other action occurred that constituted a traffic violation, a clear violation of La. Rev. Stat. Ann. § 32:79 did not occur; police officers who stopped the car therefore had no reasonable suspicion to believe the defendant had committed a traffic violation, or that he was about to commit a traffic violation. State v. Waters, 751 So. 2d 290, 1999 La. App. LEXIS 3102 (Nov. 5, 1999), reversed by, remanded by La. 00-0356, 780 So. 2d 1053, 2001 La. LEXIS 711 (La. Mar. 12, 2001).

••• Vehicle Searches. — Trial court credited the police officer’s testimony regarding the vehicle stop as a weaving vehicle in violation of La. Rev. Stat. Ann. § 32:79 as a valid stop, and not a pretextual stop in order to search the vehicle for contraband. State v. Fisher, 649 So. 2d 604, 1994 La. App. LEXIS 2990 (Nov. 2, 1994).

TORTS

• Negligence

•• Proof

••• Violations of Law

•••• General Overview. — Driver made an unsafe lane change in violation of La. Rev. Stat. Ann. § 32:79, where the driver attempted to move from the outside lane to the inside lane of a highway, where a car traveling in the inside lane in the same direction as the driver’s car was in the driver’s blind spot, where the driver did not see the car, and where the driver attempted to change lanes while the other car was in the driver’s blind spot. Baptiste v. Granada, 387 So. 2d 1235, 1980 La. App. LEXIS 4306 (June 9, 1980).

A driver traveling in one of two northbound traffic lanes on a roadway who suddenly swerved to the other northbound lane, cutting directly in front of another driver, violated La. Rev. Stat. Ann. § 32:79. Maryland Casualty Co. v. Mouton, 340 So. 2d 714, 1976 La. App. LEXIS 4870 (Dec. 21, 1976).

• Procedure

•• Multiple Defendants

••• Distinct & Divisible Harms. — Trial court erred in failing to consider the effect of La. Rev. Stat. Ann. § 32:79 regarding traffic safety and a hit-and-run driver’s actions; while an insured was driving too fast on a rainy night, the hit-and-run driver’s actions in swerving immediately in front of the insured violated La. Rev. Stat. Ann. § 32:79 and contributed to the accident such that the court apportioned fault for the passenger’s injuries between the two. Lindsey v. USAA Prop. & Cas. Ins. Co., 830 So. 2d 335, 2002 La. App. LEXIS 3120 (Oct. 9, 2002).

• Transportation Torts

•• Motor Vehicles. — Given the heavy traffic conditions, a driver violated La. Rev. Stat. Ann. § 32:79(1) by moving into a highway lane to his right because the move could not be executed safely and he was solely liable for injuries caused to the driver of a car into which his truck was pushed. Kennedy v. Mitchell Engineering, 518 So. 2d 1128, 1987 La. App. LEXIS 11057 (Dec. 30, 1987), writ of certiorari denied by 523 So. 2d 231, 1988 La. LEXIS 991 (La. 1988), writ of certiorari denied by 523 So. 2d 232, 1988 La. LEXIS 990 (La. 1988).

In a negligence action, where a driver failed to show that she complied with La. Rev. Stat. Ann. § 32:79(1), she was not entitled to damages resulting from a collision because her conduct was negligent. Trabeaux v. Sanchez, 279 So. 2d 793, 1973 La. App. LEXIS 6001 (June 19, 1973).

TRANSPORTATION LAW

• Commercial Vehicles

•• Traffic Regulation. — Trial judge was not clearly wrong in determining that the first driver was inattentive in violation of La. Rev. Stat. Ann. § 32:58, failed to yield in violation of La. Rev. Stat. Ann. § 32:79(1) and was 100 percent at fault in causing an accident in which his vehicle struck a second driver’s vehicle, injuring himself and his passengers; before the accident, the second driver had already entered the highway and crossed several lanes before being struck by the first driver’s vehicle. Ramirez v. Girouard, 836 So. 2d 549, 2002 La. App. LEXIS 4147 (Dec. 30, 2002).

It was negligence under La. Rev. Stat. Ann. § 32:79 for the driver of a truck to move from his lane of traffic without first determining that such movement could have been made safely. Guillory v. Avondale Shipyard, Inc., 434 So. 2d 563, 1983 La. App. LEXIS 9024 (June 28, 1983), affirmed in part and reversed in part by 448 So. 2d 1281, 1984 La. LEXIS 8368 (La. 1984).

• Private Vehicles

•• Traffic Regulation

••• General Overview. — Judgment in favor of vehicle owner and driver were affirmed when the taxicab driver was under a legal duty to keep his vehicle in his lane of travel until he was able to ascertain that it was safe for him to move into the left northbound lane, the taxicab driver breached that duty, and the trial court was not manifestly erroneous in concluding that the taxicab driver was completely at fault for the accident. Robert v. Nelson, 833 So. 2d 1136, 2002 La. App. LEXIS 3840 (Dec. 11, 2002).

Police officer had reasonable suspicion to believe that car’s driver had committed a traffic violation before the officer stopped the vehicle and seized $8000. State v. $8,000.00 United States Currency, 827 So. 2d 634, 2002 La. App. LEXIS 2997 (Oct. 2, 2002).

Trial court credited the police officer’s testimony regarding the vehicle stop as a weaving vehicle in violation of La. Rev. Stat. Ann. § 32:79 as a valid stop, and not a pretextual stop in order to search the vehicle for contraband. State v. Fisher, 649 So. 2d 604, 1994 La. App. LEXIS 2990 (Nov. 2, 1994).

Driver violated La. Rev. Stat. Ann. § 32:79 where the driver failed to look for other motorists prior to merging left; the fact that the driver was told to merge left by a flagman due to construction did not relieve the driver of his duty to first ascertain that the move could be made safely. Graham v. Edwards, 614 So. 2d 811, 1993 La. App. LEXIS 744 (Feb. 24, 1993), writ of certiorari denied by 619 So. 2d 547, 1993 La. LEXIS 1847 (La. 1993).

Given the heavy traffic conditions, a driver violated La. Rev. Stat. Ann. § 32:79(1) by moving into a highway lane to his right because the move could not be executed safely and he was solely liable for injuries caused to the driver of a car into which his truck was pushed. Kennedy v. Mitchell Engineering, 518 So. 2d 1128, 1987 La. App. LEXIS 11057 (Dec. 30, 1987), writ of certiorari denied by 523 So. 2d 231, 1988 La. LEXIS 991 (La. 1988), writ of certiorari denied by 523 So. 2d 232, 1988 La. LEXIS 990 (La. 1988).

Driver made an unsafe lane change in violation of La. Rev. Stat. Ann. § 32:79, where the driver attempted to move from the outside lane to the inside lane of a highway, where a car traveling in the inside lane in the same direction as the driver’s car was in the driver’s blind spot, where the driver did not see the car, and where the driver attempted to change lanes while the other car was in the driver’s blind spot. Baptiste v. Granada, 387 So. 2d 1235, 1980 La. App. LEXIS 4306 (June 9, 1980).

A driver traveling in one of two northbound traffic lanes on a roadway who suddenly swerved to the other northbound lane, cutting directly in front of another driver, violated La. Rev. Stat. Ann. § 32:79. Maryland Casualty Co. v. Mouton, 340 So. 2d 714, 1976 La. App. LEXIS 4870 (Dec. 21, 1976).

Motorist was contributorily negligent in causing an accident when he swerved into another lane in order to pass a car which was turning at an intersection without ascertaining the danger to an oncoming driver. Barnett v. Guillot, 294 So. 2d 907, 1974 La. App. LEXIS 4654 (Apr. 23, 1974).

In a personal injury action arising from a collision between and automobile and a tractor-trailer, a judgment in favor of the injured parties in the automobile was reversed where the insurer of the tractor-trailer met the burden of showing that the driver of the tractor-trailer complied with La. Rev. Stat. Ann. § 32:79(1); at the time the tractor-trailer undertook to change lanes, the movement could be, and was, safely made. Brown v. Travelers Ins. Co., 255 So. 2d 111, 1971 La. App. LEXIS 5803 (Sept. 27, 1971), writ of certiorari denied by 260 LA. 124, 255 So. 2d 351, 1971 La. LEXIS 3924 (1971).

La. Rev. Stat. Ann. § 32:79(1) provides that a vehicle shall be driven as nearly as practicable entirely within a single lane and shall not be moved from such lane until the driver has first ascertained that such movement can be made with safety. Jefferson v. Strickland, 242 So. 2d 582, 1970 La. App. LEXIS 4837 (Dec. 21, 1970).

Pursuant to La. Rev. Stat. Ann. § 32:79, defendant employer’s employee was negligent because the lane change by the employee could not have been made safely. Bridges v. Wm. T. Burton Industries, Inc., 193 So. 2d 886, 1967 La. App. LEXIS 5732 (Jan. 11, 1967).

Pursuant to La. Rev. Stat. Ann. § 32:79, where a roadway has been divided into two or more clearly marked lanes for traffic, a vehicle shall be driven as nearly as practicable entirely within a single lane and should not be moved from such lane until the driver has first ascertained that such movement can be made with safety. Ragsdale v. Canal Ins. Co., 185 So. 2d 75, 1966 La. App. LEXIS 5388 (Mar. 23, 1966).

Victim was entitled to recover for injuries sustained in the automobile accident because the tortfeasor was negligent when the tortfeasor abruptly changed lanes from the right-hand lane to the left-hand lane; the tortfeasor failed to ascertain that it was safe to make the lane change. Catania v. Fidelity & Casualty Co., 182 So. 2d 565, 1966 La. App. LEXIS 5481 (Jan. 24, 1966).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Traffic violations are considered as criminal offenses for the implementation of House Bill 670 and the assessment of additional court costs., OPINION No. 86-616, La. Atty. Gen. Op. No. 1986-616; 1986 La. AG LEXIS 379.

TREATISES AND LAW REVIEWS

Louisiana Treatises. — 1-8 Louisiana Tort Law § 8.05 > Chapter 8 PROVING FAULT > § 8.05 Presumptions.

§ 80. Overtaking and passing school buses.

A. (1) The driver of a vehicle upon a highway meeting or overtaking from any direction any school bus that has stopped for the purpose of receiving or discharging any school children shall stop the vehicle not less than thirty feet from the school bus before reaching such school bus when there are in operation on said school bus visual signals as required by R.S. 32:318, and said driver shall not proceed until such bus resumes motion or the visual signals are no longer activated.

(2) The driver of any school bus is authorized to notify the appropriate law enforcement authority of any violation of this Subsection within twenty-four hours of the violation. This notification shall be in writing on a form provided to the bus driver by the school board, shall be signed by the school bus driver, under penalty of criminal prosecution, in the presence of two witnesses, and it shall include the license plate number and color of the vehicle. The notice may be sent to the appropriate law enforcement agency by mail, fax, or electronically. If mailed, the notice shall be deemed timely if postmarked the day after the violation.

(3) The appropriate authority may issue a citation to the owner or, in the case of a leased vehicle, the lessee of the vehicle involved, on the basis of this information. The owner or lessee shall not be cited if the vehicle is stolen, or if another driver is cited for the violation.

(4) (a) Any person who is found guilty of or pleads guilty or nolo contendere to a violation of the provisions of this Subsection shall be subject to the following penalties:

(i) If the violation does not result in the injury, serious bodily injury, or death of another person, the offender shall be fined not less than one hundred dollars nor more than five hundred dollars or imprisoned for not more than six months, or both, in accordance with the provisions of R.S. 32:398.2 and shall have his driver’s license suspended in accordance with the provisions of R.S. 32:414(A)(2).

(ii) If the violation results in the injury of another person, the offender shall be fined not less than two hundred dollars nor more than five hundred dollars and may be subjected to a driver’s license suspension for a period up to ninety days, or both.

(iii) If the violation results in the serious bodily injury of another person, the offender shall be fined not less than five hundred dollars nor more than one thousand dollars and may be subjected to a driver’s license suspension of a period up to one hundred eighty days, or both.

(iv) If the violation results in the death of another person, the offender shall be fined not less than one thousand dollars nor more than five thousand dollars and may be subjected to a driver’s license suspension for the greater of a period up to three hundred sixty days or as provided in R.S. 32:414(A)(2), or both.

(b) In addition to the fines and penalties set forth in Items (a)(ii), (iii), and (iv) of this Paragraph, whoever is responsible for these violations shall be subject to the following penalties:

(i) If the violation results in the injury of another person, the offender may be imprisoned for not more than six months.

(ii) If the violation results in serious bodily injury of another person as defined in Subparagraph (c) of this Paragraph, the offender may be subjected to imprisonment up to six months.

(iii) If the violation results in the death of another person, the offender may be subject to imprisonment up to twelve months.

(c) For purposes of this Paragraph, “serious bodily injury” shall mean a bodily injury which involves unconsciousness, extreme physical pain, or protracted and obvious disfigurement, protracted loss or impairment of the function of a bodily member, organ, or mental faculty, or a substantial risk of death.

B. (1) Every school bus used for the transportation of school children shall bear upon the front and rear thereof the words “SCHOOL BUS” in black letters not less than eight inches in height placed as high as possible without impairment of visibility, and no other lettering shall be visible from the front or rear except the words “emergency exit” shall be painted in black letters at least two inches in height and approximately located near such exit.

(2) (a) In addition, every school bus shall be equipped with visual signs and signals as required in R.S. 32:318. Such signs and signals shall be activated by the driver of said school bus under and only under one of the following conditions:

(i) Such vehicle is stopped or is about to stop on the roadway for the purpose of receiving or discharging school children.

(ii) Though not receiving or discharging school children, the bus is stopped or is about to stop because it meets or is following another bus that has such signs and signals activated.

(b) The driver of any school bus equipped only with signal lamps as provided in R.S. 32:318(B)(1) shall activate such lamps at least one hundred feet, but not more than five hundred feet, before every stop for which activation is required and upon stopping shall exhibit the semaphore sign or signs provided for in R.S. 32:318(B)(2) and upon resuming motion shall deactivate both the lamps and the semaphore sign or signs. The driver of any school bus equipped with signal lamps as provided in R.S. 32:318(B)(4) shall activate the yellow (amber) lights at least one hundred feet, but not more than five hundred feet, before every stop for which activation is required, shall deactivate these lamps upon stopping, shall exhibit the red flashing lamps and semaphore sign or signs while stopped, and upon resuming motion shall deactivate both the lamps and the semaphore sign or signs.

C. The driver of a vehicle upon a highway with separate roadways need not stop upon meeting or passing a school bus which is on a different roadway or when upon a controlled access highway and the school bus is stopped in a loading zone which is a part of or adjacent to such highway and where pedestrians are not permitted to cross the roadway.

D. When, if, and on the date that the Department of Transportation and Development develops, adopts, and promulgates guidelines to establish school bus loading zones pursuant to Senate Concurrent Resolution No. 9 of the 1983 Regular Session of the Louisiana Legislature, the requirements of Subsection A of this Section regarding a vehicle stopping on a highway when meeting or overtaking a school bus and regarding the driver of a school bus activating the visual signs and signals shall be effective when a school bus stops on the shoulder of a highway for the purpose of receiving or discharging any school children as provided in the guidelines. (Added by Acts 1962, No. 310, § 1; Amended by Acts 1974, No. 342, § 1; Acts 1976, No. 383, § 1; Acts 1977, No. 262, § 1, eff. July 7, 1977; Acts 1982, No. 140, § 1; Acts 1983, No. 503, § 1; Acts 1983, No. 568, § 1, eff. May 1, 1984; Acts 1984, No. 626, § 1; Acts 1986, No. 393, § 1; Acts 1986, No. 720, § 1; Acts 1986, No. 125, § 1; Acts 1987, No. 709, § 1; Acts 2004, No. 208, § 1, eff. Aug. 15, 2004; Acts 2007, No. 60, § 1, eff. Aug. 15, 2007; Acts 2012, No. 259, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 259 rewrote (A)(4), which formerly read: “Any person convicted of violating this Subsection shall be fined not less than one hundred dollars nor more than five hundred dollars or imprisoned for not more than six months, or both, in accordance with the provisions of R.S. 32:398.2, and shall have his driver’s license suspended in accordance with the provisions of R.S. 32:414(A)(2).”

2007 Amendments. — Acts 2007, No. 60, § 1, effective August 15, 2007, substituted “This notification ... after the violation” for “The school bus driver by affidavit shall provide the authority with the color and license number of the vehicle involved in a violation” in (A)(2).

2004 Amendments. — Acts 2004, No. 208, § 1, effective August 15, 2004, redesignated former (B)(1) as present (B)(1) and (B)(2); in present (B)(2)(a), substituted “in R.S. 32:318. Such signs and signals shall be activated” for “in R.S. 32:318 which shall be activated,” substituted “said school bus under and only under one of the following conditions” for “said school bus whenever, but only whenever, such”; added “Such” at the beginning of present (B)(2)(a)(i); inserted present (B)(2)(a)(ii); and in present (B)(2)(b), substituted “before every stop for which activation is required” for “before every stop to receive or discharge any pupil,” and substituted “every stop for which activation is required” for “stopping to receive or discharge any pupil.”

CROSS REFERENCES

Louisiana Law. — Audible and visual signals on certain vehicles, see La. R.S. 32:318.

Disposition of traffic citations; unlawful acts; records, see La. R.S. 32:398.2.

Suspension, revocation, renewal, and cancellation of licenses; judicial review, see La. R.S. 32:414.

Municipal Law. — Following too closely. Shreveport Code of Ordinance § 90-112.

Meeting or overtaking stopped school bus. Shreveport Code of Ordinance § 90-111.

Right of way rules > overtaking and passing school bus. New Orleans Code of Ordinance § 154-485.

Traffic code > overtaking and passing school bus (city). Baton Rouge Code of Ordinance § 11:114.
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TORTS

• Negligence

•• Duty

••• General Overview. — An automobile driver has a duty to stop for a school bus, pursuant to La. Rev. Stat. Ann. § 32:80; but that duty is not owed to other motorists. Baker v. D. H. Holmes Co., 285 So. 2d 282, 1973 La. App. LEXIS 5924 (Nov. 2, 1973).

•• Proof

••• Violations of Law

•••• General Overview. — A school bus driver breached his duty under La. Rev. Stat. Ann. § 32:80(B)(2) to the child and an oncoming motorist by failing to exhibit red flashing lamps and semaphore stop signs while stopped for children. Craighead v. Preferred Risk Mut. Ins. Co., 769 So. 2d 112, 2000 La. App. LEXIS 2107 (Aug. 25, 2000), writ denied by La. 2000-2946, 777 So. 2d 1230, 2000 La. LEXIS 3559 (La. Dec. 15, 2000).

Driver was liable for the death of a child struck by the driver’s vehicle because the driver failed to stop when it approached a school bus stopped at the corner of a cross street; the word “meeting” included the crossing of the driver in front of the school bus at intersection where it had stopped. Sepulvado v. General Fire & Casualty Co., 146 So. 2d 428, 1962 La. App. LEXIS 2531 (Nov. 5, 1962).

• Transportation Torts

•• Motor Vehicles

••• Motor Carriers. — Where a child was struck and killed when she attempted to board a school bus, the school bus driver had the burden of proving freedom from negligence, because a school bus was considered as a public carrier; bus driver was negligent for his failure to activate the bus’ alternately flashing signal lights when he stopped to receive the child. Dunn v. Gentry, 653 So. 2d 783, 1995 La. App. LEXIS 821 (Apr. 5, 1995), writ of certiorari denied by La. 95-1148, 655 So. 2d 335, 1995 La. LEXIS 1604 (La. June 16, 1995).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — “Appropriate law enforcement authority” for reporting violations of R.S. 32:80 is agency which customarily accepts complaints regarding vilations of state law., OPINION No. 83-112, La. Atty. Gen. Op. No. 1983-112; 1983 La. AG LEXIS 522.

La. R.S. 32:80, OPINION No. 86-425, La. Atty. Gen. Op. No. 1986-425; 1986 La. AG LEXIS 471.

La. R.S. 32:80 D, OPINION No. 86-440, La. Atty. Gen. Op. No. 1986-440; 1986 La. AG LEXIS 472.

Mayor has authority: to fix compensation of all municipal officers, including approval of supplemental pay; to receive and enforce minicipal traffic citations; to release information from municipal public records., OPINION No. 85-819, La. Atty. Gen. Op. No. 1985-819; 1986 La. AG LEXIS 725.

Acts 1986, No. 393 is impliedly repealed by Acts 1986, No. 720, in that both Acts provide a different penalty for the same offense and are irreconcilable with each other, because Act No. 720 was enacted 6 days after Act No. 393 and is the most recent declaration of the legislature., OPINION No. 87-178, La. Atty. Gen. Op. No. 1987-178; 1987 La. AG LEXIS 189.

RE: Two laws enacted at same legislative session and not in direct, irreconcilable conflict will each be given effect, and all requirements of the two laws, overlapping or supplementary to one another, must be complied with. However, where there is an irreconcilable conflict, as between Acts 393 and 720 of the 1986 Regular Session regarding the penalty to be imposed upon conviction of the offense, per R.S. 32:80(A), of passing a loading or unloading school bus, the latest legislative enactment (here, Act 720) prevails. Such implicit repeal, however, takes place only to the extent of such conflict, and that portion of Act 393 of the 1986 Regular Session enacting R.S. 32:414(A)(2), providing for administrative action by the La. Dept. of Pub. Safety & Corrections to suspend the driver’s license of anyone convicted of a violation of R.S. 32:80(A), remains intact., OPINION No. 87-548, La. Atty. Gen. Op. No. 1987-548; 1987 La. AG LEXIS 253.

The Clerk of Court for the Twenty-Fourth Judicial District should be the official depository for non-municipal traffic citations for the First and Second Parish Courts of Jefferson in his capacity as ex-officio clerk for those courts., OPINION NUMBER 97-224, La. Atty. Gen. Op. No. 1997-224; 1997 La. AG LEXIS 171.

Authority and duties of the Mayor’s Court, pursuant to the Town of Zwolle’s Special Charter., Opinion Number 98-212, La. Atty. Gen. Op. No. 1998-212; 1998 La. AG LEXIS 308.

Alexandria City Marshal is without authority to amend or dismiss traffic citations because all such citations shall be disposed of only by trial or acceptance of a plea in open court. Further, it may be malfeasance for a public official to dispose of traffic citations in an unlawful manner., Opinion No. 98-426, La. Atty. Gen. Op. No. 1998-426; 1998 La. AG LEXIS 502.

Answers several questions concerning the continuing authority of an elected chief of police in a Lawrason Act municipality, where the mayor and board of aldermen intend to contract with the parish sheriff to provide law enforcement services., Opinion 01-116, La. Atty. Gen. Op. No. 2001-116; 2001 La. AG LEXIS 172.

Discusses several issues pertaining to the authority of an elected chief of police in a Lawrason Act municipality., Opinion 02-0026, La. Atty. Gen. Op. No. 2002-0026; 2002 La. AG LEXIS 79.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Negligent Infliction of Emotional Distress: The Effect of Article 2315.6. 53 La. L. Rev. 555 (November, 1992).


§ 81. Following vehicles.

A. The driver of a motor vehicle shall not follow another vehicle more closely than is reasonable and prudent, having due regard for the speed of such vehicle and the traffic upon and the condition of the highway.

B. The driver of a motor truck, when traveling upon a highway outside a business or residential district, shall not follow another motor truck within four hundred feet, but this shall not be so construed as to prevent one motor truck from overtaking and passing another.

C. Motor vehicles being driven upon any roadway outside of a business or residence district in a caravan or motorcade, whether or not towing other vehicles, shall be so operated as to allow sufficient space between each such vehicle or combination of vehicles so as to enable any other vehicle to enter and occupy such space without danger. This provision shall not apply to a funeral procession. (Acts 1962, No. 310, § 1.)

CROSS REFERENCES

Municipal Law. — Following too closely. Shreveport Code of Ordinance § 90-112.

Meeting or overtaking stopped school bus. Shreveport Code of Ordinance § 90-111.

Rules of the road > driving through funeral or other procession. New Orleans Code of Ordinance § 154-394.

Rules of the road > following too closely. New Orleans Code of Ordinance § 154-401.

Traffic code > following too closely (city). Baton Rouge Code of Ordinance § 11:69.
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CIVIL PROCEDURE

• Summary Judgment

•• Standards

••• General Overview. — Trial court improperly granted summary judgment to defendants in suit for personal injuries by parents of son who, while riding a motorcycle, rear-ended the vehicle of the defendants. Hobgood v. Fidelity & Casualty Ins. Co., 392 So. 2d 116, 1980 La. App. LEXIS 4789 (Oct. 6, 1980), writ of certiorari denied by 394 So. 2d 1244, 1980 La. LEXIS 9428 (La. 1980).

•• Supporting Materials

••• General Overview. — Presumption of liability existed against a driver who rear-ended another vehicle, and he could not defeat a motion for summary judgment on the issue merely by relying on his answers of denial contained in the pleadings. Guidry v. Peoples, 534 So. 2d 998, 1988 La. App. LEXIS 2764 (Dec. 14, 1988).

• Appeals

•• Standards of Review

••• Clearly Erroneous Review. — Judgment in favor of vehicle owner and driver were affirmed when the taxicab driver was under a legal duty to keep his vehicle in his lane of travel until he was able to ascertain that it was safe for him to move into the left northbound lane, the taxicab driver breached that duty, and the trial court was not manifestly erroneous in concluding that the taxicab driver was completely at fault for the accident. Robert v. Nelson, 833 So. 2d 1136, 2002 La. App. LEXIS 3840 (Dec. 11, 2002).

CRIMINAL LAW & PROCEDURE

• Search & Seizure

•• Warrantless Searches

••• Investigative Stops. — State sustained its burden under La. Code Crim. Proc. Ann. art. 703(D) to show admissibility of evidence seized without a warrant in a consensual search where police initially stopped defendant for following another vehicle too closely in violation of La. Rev. Stat. § 32:81(A) and continued detention was based on defendant’s suspicious conduct and the passenger’s possession of drug paraphernalia. State v. Dixon, 708 So. 2d 506, 1998 La. App. LEXIS 270 (Feb. 25, 1998).

EVIDENCE

• Inferences & Presumptions

•• General Overview. — In a motor vehicle personal injury case, the plaintiffs’ testimony that their vehicle was traveling at a safe speed and distance behind a defendant’s vehicle, corroborated by the testimony of an investigating officer, was sufficient to rebut the presumption that the plaintiff driver was solely at fault for an accident in which the plaintiff’s vehicle rear-ended the vehicle in front of it. Spiller v. Ekberg, 762 So. 2d 226, 2000 La. App. LEXIS 1225 (May 17, 2000).

A following motorist who strikes a preceding motorist from the rear is presumed to have breached the standard of conduct proscribed in La. Rev. Stat. Ann. § 32:81 and, hence, is presumed negligent; thus, the burden normally rests upon the motorist immediately behind the stopped vehicle to exonerate herself from any negligence. Dolmo v. Williams, 753 So. 2d 844, 1999 La. App. LEXIS 3081 (Sept. 22, 1999).

Fact that a following motorist struck a preceding motorist from the rear created a rebuttable presumption under La. Rev. Stat. Ann. § 32:81(A) that she breached her duty not to follow the other vehicle more closely than was reasonable and prudent. She did not exculpate herself by showing that she exercised reasonable care or that the preceding motorist created an unavoidable hazard. Veal v. Forrest, 543 So. 2d 1121, 1989 La. App. LEXIS 996 (May 16, 1989).

The presumption of prima facie negligence by the operator of a following vehicle when a rear-end collision occurred did not apply because the record showed that the truck driver changed lanes into the path of the decedent’s car that, prior to the accident, was traveling so closely behind the truck driver’s rig in the parallel lane that the decedent could not have avoided the fatal collision. Raymond ex rel. Raymond v. Deaton, 423 So. 2d 724, 1982 La. App. LEXIS 8476 (Nov. 16, 1982).

Automobile driver and her passenger were entitled to recover damages that resulted when a truck driver struck their automobile from behind and, thus, violated La. Rev. Stat. Ann. § 32:81; when the truck driver struck the automobile from behind, he was presumed to be negligent, and the truck driver failed to meet his burden of proving the allegation that the automobile driver made a sudden stop in front of the truck. Pardue v. Johnson, 307 So. 2d 682, 1975 La. App. LEXIS 3009 (Jan. 21, 1975).

• Procedural Considerations

•• Burdens of Proof

••• General Overview. — La. Rev. Stat. Ann. § 32:81 imposes a duty on a motorist not to follow another vehicle more closely than is reasonable and prudent, having due regard for the speed of such vehicle as well as the traffic upon and condition of the highway; a following motorist in a rear-end collision is presumed to have breached the duty imposed by § 32:81, and is therefore presumed negligent. Nevertheless, in a personal injury suit, the plaintiff bears the burden of proving a causal relationship between the accident and any alleged injuries. Currie v. Myers, 750 So. 2d 388, 2000 La. App. LEXIS 48 (Jan. 26, 2000).

TORTS

• Negligence

•• General Overview. — In a personal injury suit arising from an automobile collision, the following motorist overcame the presumption of negligence by showing that the unpredictable driving of the preceding car created a sudden emergency that the following motorist could not reasonably have anticipated. Salva v. Safeco Ins. Co. of Am., 2003 U.S. Dist. LEXIS 15366 (Aug. 25, 2003).

Pursuant to La. Rev. Stat. Ann. § 32:81(A), the driver of defendant garbage company’s truck clearly knew of the hazardous road conditions and he should have anticipated that plaintiff driver would stop due to the weather conditions. Hadley v. Doe, 626 So. 2d 747, 1993 La. App. LEXIS 3324 (Oct. 26, 1993).

Plaintiff was properly denied damages after his car was rear-ended by defendant, because plaintiff’s sudden stop on the highway and defendant’s “tailgating” of him at a high speed constituted concurring negligence that required the claim’s rejection; a driver’s sudden decrease in speed without timely warning to an immediately trailing vehicle was negligence under La. Rev. Stat. Ann. § 32:104(C) in the absence of a sudden emergency, and the act of trailing a lead vehicle at a high speed more closely than was prudent was negligence under La. Rev. Stat. Ann. § 32:81, as it created an unreasonable risk of collision. Breaux v. Laughlin, 224 So. 2d 94, 1969 La. App. LEXIS 6108 (June 12, 1969).

•• Causation

••• Proximate Cause

•••• General Overview. — In a three-car auto accident, the driver of the second car was contributorily negligent for following too closely at 50 miles per hour in the rain in violation of former La. Rev. Stat. Ann. § 32:234 (now La. Rev. Stat. Ann. § 32:81), even though additional damage occurred when his car was struck by the third vehicle. Billiot v. Noble Drilling Corp., 102 So. 2d 569, 1958 La. App. LEXIS 869 (May 12, 1958), annulled by 236 LA. 793, 109 So. 2d 96, 1959 La. LEXIS 959 (1959).

•• Defenses

••• Comparative Negligence

•••• General Overview. — While the driver of the lead car involved in a rear-end collision violated the standard of care relative to making a left turn set forth in La. Rev. Stat. Ann. § 32:104, her negligence did not exonerate the driver of the rear car; under La. Rev. Stat. Ann. § 32:81(A), a following motorist in a rear-end collision was presumed to have breached his duty, and thus the driver of the rear car was two-thirds at fault and the driver of the lead car was one-third at fault. Ratcliff v. Hartford Fire & Cas., 2003 U.S. Dist. LEXIS 22308 (Dec. 9, 2003).

Where the autos were traveling at 55 miles per hour or greater before their accident, the rule of La. Rev. Stat. Ann. § 32:81, which prohibits a driver from following another vehicle more closely than is reasonable and prudent, came into play in deciding whether the comparative fault of the drivers. McCullin v. US Agencies Cas. Ins. Co., 786 So. 2d 269, 2001 La. App. LEXIS 922 (May 9, 2001).

Jury’s allocation of fault of 75 percent to defendant and 25 percent to plaintiff in a negligence action resulting from a rear-end collision was proper, where a reasonable juror could have found that although defendant, the driver of the car in the rear, violated La. Rev. Stat. § 32:81, plaintiff, the driver of the car in front, was also negligent by suddenly decreasing her speed. Boggs v. Voss, 741 So. 2d 139, 1999 La. App. LEXIS 1872 (June 16, 1999).

In a negligence action arising from a rear-end collision that occurred at a dangerous intersection, the preceding driver could not be assessed with more than 20 percent of comparative fault because the following driver had a high duty of care to observe the traffic ahead. Ramirez v. Ware, 680 So. 2d 1302, 1996 La. App. LEXIS 2185 (Sept. 25, 1996).

Where a heavily-laden truck ran into the rear of a vehicle that had stopped on the shoulder to avoid hitting the vehicle in front of it, the conduct of the truck driver, which violated La. Rev. Stat. Ann. § 32:81, violated a greater duty to the public and to the motorist, was, by far, more egregious, and warranted an allocation of 90 percent of the fault to the truck driver. Mart v. Hill, 505 So. 2d 1120, 1987 La. LEXIS 9004 (Apr. 16, 1987).

Plaintiff driver could not recover damages following a collision with defendant’s stalled vehicle; driver’s conduct in failing to maintain a safe speed and a safe distance behind vehicles in front of him and in attempting to pass vehicles under circumstances of limited visibility constituted contributory negligence barring his recovery. Commercial Union Ins. Co. v. Stidom, 408 So. 2d 285, 1981 La. App. LEXIS 5572 (Dec. 7, 1981).

Driver was not contributorily negligent pursuant to La. Rev. Stat. Ann. § 32:81(A) since the driver’s van did not hit the truck which was stopped on the four-lane highway without its hazard lights on pursuant to La. Rev. Stat. Ann. § 32:320.1(A), rather the van hit the pipe which was protruding over nine feet from the truck bed without a red flag as was required by La. Rev. Stat. Ann. § 32:313. McCrory v. Rochester, 398 So. 2d 1115, 1981 La. LEXIS 8068 (May 18, 1981).

•• Duty. — Trolley company was liable when its driver negligently caused his trolley to collide with the rear end of an automobile; La. Rev. Stat. Ann. art. 32:81 mandated that the driver of a motor vehicle should not follow another vehicle more closely than is reasonable and prudent, having regard for the speed of the vehicle and the condition of the highway or street. Murray v. Shreveport Transit Co., 188 So. 2d 710, 1966 La. App. LEXIS 4932 (June 30, 1966).

••• General Overview. — Driver in vehicle had no duty to stop vehicle a further distance from truck than he would any other vehicle, nor did he have a duty to anticipate that the truck might roll back, and therefore, driver could not be found liable to truck passengers. Taylor v. Voigtlander, 833 So. 2d 1204, 2002 La. App. LEXIS 3781 (Dec. 11, 2002).

A motorist’s failure to comply with La. Rev. Stat. Ann. § 32:81(A), which required that he not follow another vehicle more closely than is reasonable and prudent, rendered him liable for personal injuries and property damages when he crashed his automobile into the vehicle in front of his. Leftwich v. Molony, 322 So. 2d 438, 1975 La. App. LEXIS 3341 (Nov. 11, 1975).

Automobile driver who failed to maintain a safe distance between his automobile and the truck in front of him as required by La. Rev. Stat. Ann. art. 32:81, was precluded from recovery in his personal injury action, where the injury resulted when he slammed his automobile into the truck when the truck stopped unexpectedly. Crain v. W. R. Core Constr. Co., 215 So. 2d 670, 1968 La. App. LEXIS 4553 (Nov. 12, 1968).

A driver following another driver along a highway proximately caused an rear-end collision and was liable for resulting damages when he failed to foresee that the car ahead of him was likely to slow down upon noticing troopers placing rubber tubing across the roadway; under La. Rev. Stat. Ann. 32:81 the driver was not to follow another vehicle more closely than was reasonable and prudent, and was to have due regard for the speed of the vehicle, and the traffic and condition of the highway. Self v. State Farm Mut. Auto. Ins. Co., 183 So. 2d 68, 1966 La. App. LEXIS 5239 (Feb. 15, 1966).

•• Proof

••• Violations of Law

•••• General Overview. — Evidence in a vehicle accident negligence case did not preponderate that the injury claimant satisfied the conditions to rebut the presumption that he breached the standard of conduct prescribed by La. Rev. Stat. Ann. § 32:81 by following a truck too closely immediately prior to a collision because the evidence showed that the injury claimant: (1) was looking at the scenery while traveling above the speed limit; (2) the injury claimant ignored the flashing lights near the plant entrance and the truck’s brake and turn lights; (3) the injury claimant failed to keep from colliding at high speed with the truck; (4) and the truck driver did create the hazard. Brandon v. Trosclair, 800 So. 2d 49, 2001 La. App. LEXIS 2481 (Oct. 17, 2001).

Jury’s allocation of fault of 75 percent to defendant and 25 percent to plaintiff in a negligence action resulting from a rear-end collision was proper, where a reasonable juror could have found that although defendant, the driver of the car in the rear, violated La. Rev. Stat. § 32:81, plaintiff, the driver of the car in front, was also negligent by suddenly decreasing her speed. Boggs v. Voss, 741 So. 2d 139, 1999 La. App. LEXIS 1872 (June 16, 1999).

A motorist has a duty not to follow another vehicle more closely than is reasonable and prudent, having due regard for the speed of the vehicle and the traffic upon and the condition of the highway. A following motorist in a rear-end collision is presumed to have breached this duty, and is presumed negligent. In addition, a motorist also has a duty to maintain a careful lookout, observe any obstructions present, and exercise care to avoid them. Hopstetter v. Nichols, 716 So. 2d 458, 1998 La. App. LEXIS 2370 (July 28, 1998), writ denied by La. 98-2288, 731 So. 2d 263, 1998 La. LEXIS 3497 (La. Nov. 13, 1998).

Presumption of liability existed against a driver who rear-ended another vehicle, and he could not defeat a motion for summary judgment on the issue merely by relying on his answers of denial contained in the pleadings. Guidry v. Peoples, 534 So. 2d 998, 1988 La. App. LEXIS 2764 (Dec. 14, 1988).

Driver who struck another vehicle from the rear was presumed to be negligent, thus liable for injuries sustained by the driver of the vehicle that was struck. State v. Gennardo, 464 So. 2d 750, 1984 La. App. LEXIS 10318 (Dec. 28, 1984).

Plaintiff’s testimony showed that the car accident was caused by her own negligence in putting her automobile in front of defendant’s oncoming vehicle whose driver could not have avoided the accident; thus, the other driver did not breach the requirements of La. Rev. Stat. Ann. § 32:81(A), and recovery of damages by plaintiff was barred. Jochum v. Continental Ins. Co., 327 So. 2d 584, 1976 La. App. LEXIS 3375 (Feb. 10, 1976).

Driver of a large gasoline truck did not overcome the presumption of negligence after a rear-end collision based on the injured party’s act of slowing a vehicle for the approach of a police vehicle; the driver failed to keep the truck under control in the rainy weather, and the driver should have been able to stop the truck after spotting the injured party’s vehicle. Eubanks v. Brasseal, 310 So. 2d 550, 1975 La. LEXIS 3533 (Mar. 31, 1975).

Plaintiff was properly denied damages after his car was rear-ended by defendant, because plaintiff’s sudden stop on the highway and defendant’s “tailgating” of him at a high speed constituted concurring negligence that required the claim’s rejection; a driver’s sudden decrease in speed without timely warning to an immediately trailing vehicle was negligence under La. Rev. Stat. Ann. § 32:104(C) in the absence of a sudden emergency, and the act of trailing a lead vehicle at a high speed more closely than was prudent was negligence under La. Rev. Stat. Ann. § 32:81, as it created an unreasonable risk of collision. Breaux v. Laughlin, 224 So. 2d 94, 1969 La. App. LEXIS 6108 (June 12, 1969).

Trolley company was liable when its driver negligently caused his trolley to collide with the rear end of an automobile; La. Rev. Stat. Ann. art. 32:81 mandated that the driver of a motor vehicle should not follow another vehicle more closely than is reasonable and prudent, having regard for the speed of the vehicle and the condition of the highway or street. Murray v. Shreveport Transit Co., 188 So. 2d 710, 1966 La. App. LEXIS 4932 (June 30, 1966).

In a truck driver’s action against a truck owner for property damage that had arisen from a collision, the attempt by the operator of the owner’s truck to pass at an intersection, and the failure by the operator to properly observe to properly observe a signal by the truck driver of the truck driver’s impending turn, were without excuse under the state traffic regulatory statute. Ponthieu v. Dubroc, 108 So. 2d 25, 1958 La. App. LEXIS 707 (Dec. 19, 1958).

Driver of a following car was negligent in failing to observe that the car ahead signaled its intention to make a right turn and slowed down; the driver of the following car maintained his speed up to the point of impact and failed to maintain a safe distance between his car and the car ahead as required by former La. Rev. Stat. Ann. § 32:234 (now La. Rev. Stat. Ann. § 32:81). Sampson v. Roberts, 105 So. 2d 308, 1958 La. App. LEXIS 638 (June 30, 1958).

In a three-car auto accident, the driver of the second car was contributorily negligent for following too closely at 50 miles per hour in the rain in violation of former La. Rev. Stat. Ann. § 32:234 (now La. Rev. Stat. Ann. § 32:81), even though additional damage occurred when his car was struck by the third vehicle. Billiot v. Noble Drilling Corp., 102 So. 2d 569, 1958 La. App. LEXIS 869 (May 12, 1958), annulled by 236 LA. 793, 109 So. 2d 96, 1959 La. LEXIS 959 (1959).

Because of his statutory duty to maintain sufficient distance between himself and vehicles in front of him as required by former La. Rev. Stat. Ann. § 32:234(A) (now La. Rev. Stat. Ann. § 32:81), a driver who was inattentive was negligent in hitting a car turning left. Johnson v. Wilson, 97 So. 2d 674, 1957 La. App. LEXIS 867 (Oct. 4, 1957), affirmed in part and reversed in part by 239 LA. 390, 118 So. 2d 450, 1960 La. LEXIS 935 (1960).

•• Standards of Care

••• Reasonable Care

•••• General Overview. — Trial court erred in failing to find that a driver who rear-ended another driver in a cloud of smoke was partially liable for her injuries; the driver did not rebut the presumption that he was negligent because he saw the smoke, knew that a car had entered and disappeared into the smoke a mile and a half of ahead of him, and did not reduce his speed or proceed with caution. Avery v. Commercial Union Ins. Co., 621 So. 2d 184, 1993 La. App. LEXIS 2503 (June 30, 1993).

Fact that a following motorist struck a preceding motorist from the rear created a rebuttable presumption under La. Rev. Stat. Ann. § 32:81(A) that she breached her duty not to follow the other vehicle more closely than was reasonable and prudent. She did not exculpate herself by showing that she exercised reasonable care or that the preceding motorist created an unavoidable hazard. Veal v. Forrest, 543 So. 2d 1121, 1989 La. App. LEXIS 996 (May 16, 1989).

••• Special Care

•••• General Overview. — Defendant did not have a duty to exercise extraordinary care under La. Rev. Stat. Ann. § 32:81(A) where plaintiff failed to prove that both vehicles were proceeding in the same direction when the accident occurred; rather, the evidence supported defendant’s contention that plaintiff’s motorcycle cut across her path from the left side. Miller v. Fidelity & Casualty Co., 269 So. 2d 253, 1972 La. App. LEXIS 6776 (Oct. 27, 1972), writ of certiorari denied by 271 So. 2d 873, 1973 La. LEXIS 6670 (La. 1973).

A driver following another driver along a highway proximately caused an rear-end collision and was liable for resulting damages when he failed to foresee that the car ahead of him was likely to slow down upon noticing troopers placing rubber tubing across the roadway; under La. Rev. Stat. Ann. 32:81 the driver was not to follow another vehicle more closely than was reasonable and prudent, and was to have due regard for the speed of the vehicle, and the traffic and condition of the highway. Self v. State Farm Mut. Auto. Ins. Co., 183 So. 2d 68, 1966 La. App. LEXIS 5239 (Feb. 15, 1966).

• Procedure

•• Multiple Defendants

••• Distinct & Divisible Harms. — In a negligence action arising out of a three-car collision, neither of two drivers carried their respective burdens of proving that they were free from fault and the trial court was unable to determine which of the drivers rear-ended the other’s vehicle first; both drivers were therefore presumed negligent under the law, and 50 percent fault should have been assigned to each driver. Dolmo v. Williams, 753 So. 2d 844, 1999 La. App. LEXIS 3081 (Sept. 22, 1999).

• Transportation Torts

•• Motor Vehicles. — Injured driver who was rear-ended by a truck driver was not entitled to summary judgment on the issue of liability; although the driver relied upon the rebuttable presumption of negligence contemplated by La. Rev. Stat. Ann. § 32.81, defendants offered evidence about the injured driver’s conduct immediately before the accident that created triable issues about the cause of the accident and who was negligent. Brown v. Nat’l Cont’l Ins. Co., 2005 U.S. Dist. LEXIS 6933 (Apr. 21, 2005).

In a personal injury suit arising from an automobile collision, the following motorist overcame the presumption of negligence by showing that the unpredictable driving of the preceding car created a sudden emergency that the following motorist could not reasonably have anticipated. Salva v. Safeco Ins. Co. of Am., 2003 U.S. Dist. LEXIS 15366 (Aug. 25, 2003).

Sudden emergency doctrine could not be used to absolve a following driver of the La. Rev. Stat. Ann. § 32:81(A) duty to follow another vehicle in a reasonable and prudent manner where the leading driver slammed on brakes on wet highway to avoid chance of collision with two children on one bike coming toward her and swerving into her lane, and following driver subsequently hit his brakes but slid into leading driver’s vehicle. Dugas v. Derouen, 824 So. 2d 475, 2002 La. App. LEXIS 2201 (July 3, 2002), writ denied by La. 2002-2131, 829 So. 2d 426, 2002 La. LEXIS 3414 (La. Nov. 15, 2002).

Following motorist in a rear-end collision is presumed to have breached the duty not to follow another vehicle more closely than is reasonable and is, therefore, presumed negligent. Linnear v. Mut. Serv. Cas. Ins. Co., 799 So. 2d 634, 2001 La. App. LEXIS 2426 (Oct. 31, 2001).

Evidence in a vehicle accident negligence case did not preponderate that the injury claimant satisfied the conditions to rebut the presumption that he breached the standard of conduct prescribed by La. Rev. Stat. Ann. § 32:81 by following a truck too closely immediately prior to a collision because the evidence showed that the injury claimant: (1) was looking at the scenery while traveling above the speed limit; (2) the injury claimant ignored the flashing lights near the plant entrance and the truck’s brake and turn lights; (3) the injury claimant failed to keep from colliding at high speed with the truck; (4) and the truck driver did create the hazard. Brandon v. Trosclair, 800 So. 2d 49, 2001 La. App. LEXIS 2481 (Oct. 17, 2001).

In a motor vehicle personal injury case, the plaintiffs’ testimony that their vehicle was traveling at a safe speed and distance behind a defendant’s vehicle, corroborated by the testimony of an investigating officer, was sufficient to rebut the presumption that the plaintiff driver was solely at fault for an accident in which the plaintiff’s vehicle rear-ended the vehicle in front of it. Spiller v. Ekberg, 762 So. 2d 226, 2000 La. App. LEXIS 1225 (May 17, 2000).

La. Rev. Stat. Ann. § 32:81 imposes a duty on a motorist not to follow another vehicle more closely than is reasonable and prudent, having due regard for the speed of such vehicle as well as the traffic upon and condition of the highway; a following motorist in a rear-end collision is presumed to have breached the duty imposed by § 32:81, and is therefore presumed negligent. Nevertheless, in a personal injury suit, the plaintiff bears the burden of proving a causal relationship between the accident and any alleged injuries. Currie v. Myers, 750 So. 2d 388, 2000 La. App. LEXIS 48 (Jan. 26, 2000).

Driver did not violate the duty imposed under La. Rev. Stat. Ann. § 32:81 to not follow another vehicle closely because the driver did not expect to encounter icy conditions on the highway and could not see the stopped traffic until he was too close. Clark v. Natt, 748 So. 2d 584, 1999 La. App. LEXIS 3361 (Dec. 8, 1999), writ denied by La. 2000-0084, 756 So. 2d 1142, 2000 La. LEXIS 798 (La. Mar. 17, 2000).

A following motorist who strikes a preceding motorist from the rear is presumed to have breached the standard of conduct proscribed in La. Rev. Stat. Ann. § 32:81 and, hence, is presumed negligent; thus, the burden normally rests upon the motorist immediately behind the stopped vehicle to exonerate herself from any negligence. Dolmo v. Williams, 753 So. 2d 844, 1999 La. App. LEXIS 3081 (Sept. 22, 1999).

In a negligence action arising out of a three-car collision, neither of two drivers carried their respective burdens of proving that they were free from fault and the trial court was unable to determine which of the drivers rear-ended the other’s vehicle first; both drivers were therefore presumed negligent under the law, and 50 percent fault should have been assigned to each driver. Dolmo v. Williams, 753 So. 2d 844, 1999 La. App. LEXIS 3081 (Sept. 22, 1999).

Defendant driver was 50 percent liable for plaintiffs’ injuries because there was a three car rear-end collision and, therefore, pursuant to La. Rev. Stat. Ann. § 32:81, a presumption existed that defendant driver was following too close and was negligent. Dolmo v. Williams, 753 So. 2d 844, 1999 La. App. LEXIS 3081 (Sept. 22, 1999).

Where the driver and the occupants of an old car that stalled on a bridge remained in the vehicle for 20 minutes without flagging traffic and without hazard lights on, took no action to warn or protect traffic, and did nothing to remove the vehicle other than make fruitless attempts to start the car, the driver did not comply with the responsibilities articulated in La. Rev. Stat. Ann. § 32:141(B); therefore, when the stalled car was rear-ended by another vehicle, after its driver was unable to stop because his view was blocked by a minivan until it abruptly swerved to the left, the driver of the other vehicle was not liable under La. Rev. Stat. Ann. § 32:81(A), which prohibits a driver from following another vehicle more closely than is reasonable and prudent, where the driver was not speeding, applied his brakes immediately, and impacted the stalled car only slightly. Felice v. Allstate Ins. Co., 736 So. 2d 260, 1999 La. App. LEXIS 193 (Feb. 3, 1999).

Following motorist in a rear-end collision is presumed to have breached the standard of conduct prescribed in La. Rev. Stat. Ann. § 32:81 and is presumed negligent. Royal v. Cottles, 705 So. 2d 1260, 1998 La. App. LEXIS 10 (Jan. 7, 1998).

Motorist who negligently changed lanes and attempted to sandwich her van in between two other vehicles on a state highway was 100 percent negligent in causing the following driver to rear-end her van, resulting in the motorist being injured; the presumption of negligence imputed to following drivers under La. Rev. Stat. Ann. § 32:81(A) did not apply because the motorist’s negligent lane-changing created a hazard that the following driver could not reasonably avoid. Daigle v. Mumphrey, 691 So. 2d 260, 1997 La. App. LEXIS 553 (Mar. 12, 1997).

In a negligence action arising from a rear-end collision that occurred at a dangerous intersection, the preceding driver could not be assessed with more than 20 percent of comparative fault because the following driver had a high duty of care to observe the traffic ahead. Ramirez v. Ware, 680 So. 2d 1302, 1996 La. App. LEXIS 2185 (Sept. 25, 1996).

A parish and its insurer were properly granted summary judgment in a personal injury suit where a claimant rear-ended a road grader, because when a following vehicle rear-ended a vehicle, it was presumed at fault. LeBlanc v. St. Landry Parish Police Jury, 647 So. 2d 614, 1994 La. App. LEXIS 3331 (Dec. 7, 1994).

Trial court erred in failing to find that a driver who rear-ended another driver in a cloud of smoke was partially liable for her injuries; the driver did not rebut the presumption that he was negligent because he saw the smoke, knew that a car had entered and disappeared into the smoke a mile and a half of ahead of him, and did not reduce his speed or proceed with caution. Avery v. Commercial Union Ins. Co., 621 So. 2d 184, 1993 La. App. LEXIS 2503 (June 30, 1993).

Plaintiff driver was not negligent and did not violate La. Rev. Stat. Ann. § 32:81(A), which required that he not follow a preceding driver more closely than reasonable, because the evidence showed that he was 50 yards behind the driver in front of him when she suddenly stopped on the highway. Potmesil v. State, 1992 La. App. LEXIS 1915 (June 24, 1992).

Employee who caused an accident with another motorist by striking the motorist from the rear was presumed negligent pursuant to La. Rev. Stat. Ann. § 32:81; because the employee failed to carry the burden of proving that the employee’s brakes failed, which caused the accident, the court found that the accident was caused solely by the negligence of the employee and not the motorist. Daigle v. White, 544 So. 2d 1260, 1989 La. App. LEXIS 1073 (May 25, 1989).

Fact that a following motorist struck a preceding motorist from the rear created a rebuttable presumption under La. Rev. Stat. Ann. § 32:81(A) that she breached her duty not to follow the other vehicle more closely than was reasonable and prudent. She did not exculpate herself by showing that she exercised reasonable care or that the preceding motorist created an unavoidable hazard. Veal v. Forrest, 543 So. 2d 1121, 1989 La. App. LEXIS 996 (May 16, 1989).

Presumption of liability existed against a driver who rear-ended another vehicle, and he could not defeat a motion for summary judgment on the issue merely by relying on his answers of denial contained in the pleadings. Guidry v. Peoples, 534 So. 2d 998, 1988 La. App. LEXIS 2764 (Dec. 14, 1988).

La. Rev. Stat. Ann. § 32:81 requires a following motorist to maintain a safe and guarded distance while following another vehicle; such duty encompasses the risk of harm from a rear-end collision. Seaberry v. Smith, 527 So. 2d 1011, 1988 La. App. LEXIS 1274 (May 16, 1988), affirmed in part and reversed in part by 532 So. 2d 107, 1988 La. LEXIS 2012 (La. 1988).

Where driver properly operated her vehicle within a reasonable speed and within a safe distance from plaintiffs’ vehicle, driver did not violate the standard of care required by La. Rev. Stat. Ann. § 32:81. Collins v. Lemoine, 517 So. 2d 994, 1987 La. App. LEXIS 10356 (Oct. 7, 1987).

Where a heavily-laden truck ran into the rear of a vehicle that had stopped on the shoulder to avoid hitting the vehicle in front of it, the conduct of the truck driver, which violated La. Rev. Stat. Ann. § 32:81, violated a greater duty to the public and to the motorist, was, by far, more egregious, and warranted an allocation of 90 percent of the fault to the truck driver. Mart v. Hill, 505 So. 2d 1120, 1987 La. LEXIS 9004 (Apr. 16, 1987).

Motorcyclist was negligent in attempting to pass a truck by driving into the right-hand lane of a four lane street because he was following too closely, in violation of La. Rev. Stat. Ann. § 32:81, and passing the truck on the right could not be done safely, as required by La. Rev. Stat. Ann. § 32:74(B). Kyle v. Bogalusa, 506 So. 2d 719, 1987 La. App. LEXIS 9383 (Apr. 14, 1987).

Driver who struck another vehicle from the rear was presumed to be negligent, thus liable for injuries sustained by the driver of the vehicle that was struck. State v. Gennardo, 464 So. 2d 750, 1984 La. App. LEXIS 10318 (Dec. 28, 1984).

The presumption of prima facie negligence by the operator of a following vehicle when a rear-end collision occurred did not apply because the record showed that the truck driver changed lanes into the path of the decedent’s car that, prior to the accident, was traveling so closely behind the truck driver’s rig in the parallel lane that the decedent could not have avoided the fatal collision. Raymond ex rel. Raymond v. Deaton, 423 So. 2d 724, 1982 La. App. LEXIS 8476 (Nov. 16, 1982).

Plaintiff driver could not recover damages following a collision with defendant’s stalled vehicle; driver’s conduct in failing to maintain a safe speed and a safe distance behind vehicles in front of him and in attempting to pass vehicles under circumstances of limited visibility constituted contributory negligence barring his recovery. Commercial Union Ins. Co. v. Stidom, 408 So. 2d 285, 1981 La. App. LEXIS 5572 (Dec. 7, 1981).

In a negligence action, the driver was liable for damages resulting from a collision when he followed another vehicle too closely under the circumstances, and collided with the other vehicle, thus, resulting in negligent conduct under La. Rev. Stat. Ann. § 32:81(A). Covington v. Hughes, 402 So. 2d 198, 1981 La. App. LEXIS 4311 (June 29, 1981).

Because a driver did not slow down when he first observed that a tractor-trailer rig loaded with pipes was slowing in front of him, the driver failed to overcome the presumption that a following motorist that strikes a preceding motorist from the rear is negligent. McCrory v. Rochester, 393 So. 2d 176, 1980 La. App. LEXIS 4969 (Nov. 10, 1980), reversed by 398 So. 2d 1115, 1981 La. LEXIS 8068 (La. 1981).

Trial court improperly granted summary judgment to defendants in suit for personal injuries by parents of son who, while riding a motorcycle, rear-ended the vehicle of the defendants. Hobgood v. Fidelity & Casualty Ins. Co., 392 So. 2d 116, 1980 La. App. LEXIS 4789 (Oct. 6, 1980), writ of certiorari denied by 394 So. 2d 1244, 1980 La. LEXIS 9428 (La. 1980).

Where trailing driver was not following too closely, and was not driving too fast, accident that occurred just over the crest of a hill was unavoidable, and the trailing driver was not negligent. Cobb v. Betts, 353 So. 2d 1084, 1977 La. App. LEXIS 3791 (Dec. 5, 1977).

Where a car struck the rear of a tractor-trailer, it was reasonable to find that the car driver was the proximate cause of the accident; pursuant to La. Rev. Stat. Ann. § 32:81, there was a presumption that the car that rear-ended another vehicle was negligent. Tidwell v. Ocean Systems, Inc., 356 So. 2d 466, 1977 La. App. LEXIS 4321 (Nov. 21, 1977).

La. Rev. Stat. Ann. § 32:81(A), which prescribes a driver from following another vehicle more closely than is reasonable and prudent, does not specify how many car lengths constitute a reasonable and prudent separation between a preceding and a following vehicle; such depends on the speed of the vehicle and the condition of the highway, and is a determination for the jury. Salemi v. St. Paul Fire & Marine Ins. Co., 339 So. 2d 1264, 1976 La. App. LEXIS 4428 (Nov. 15, 1976), writ of certiorari denied by 342 So. 2d 674, 1977 La. LEXIS 5452 (La. 1977).

A motorist’s failure to comply with La. Rev. Stat. Ann. § 32:81(A), which required that he not follow another vehicle more closely than is reasonable and prudent, rendered him liable for personal injuries and property damages when he crashed his automobile into the vehicle in front of his. Leftwich v. Molony, 322 So. 2d 438, 1975 La. App. LEXIS 3341 (Nov. 11, 1975).

Driver of a large gasoline truck did not overcome the presumption of negligence after a rear-end collision based on the injured party’s act of slowing a vehicle for the approach of a police vehicle; the driver failed to keep the truck under control in the rainy weather, and the driver should have been able to stop the truck after spotting the injured party’s vehicle. Eubanks v. Brasseal, 310 So. 2d 550, 1975 La. LEXIS 3533 (Mar. 31, 1975).

Automobile driver and her passenger were entitled to recover damages that resulted when a truck driver struck their automobile from behind and, thus, violated La. Rev. Stat. Ann. § 32:81; when the truck driver struck the automobile from behind, he was presumed to be negligent, and the truck driver failed to meet his burden of proving the allegation that the automobile driver made a sudden stop in front of the truck. Pardue v. Johnson, 307 So. 2d 682, 1975 La. App. LEXIS 3009 (Jan. 21, 1975).

Defendant did not have a duty to exercise extraordinary care under La. Rev. Stat. Ann. § 32:81(A) where plaintiff failed to prove that both vehicles were proceeding in the same direction when the accident occurred; rather, the evidence supported defendant’s contention that plaintiff’s motorcycle cut across her path from the left side. Miller v. Fidelity & Casualty Co., 269 So. 2d 253, 1972 La. App. LEXIS 6776 (Oct. 27, 1972), writ of certiorari denied by 271 So. 2d 873, 1973 La. LEXIS 6670 (La. 1973).

In a personal injury action, because an automobile driver and an automobile owner did not establish that an automobile was driven by an employee of an employer who was bailee of the vehicle, a claim did not fall within a liability policy; the driver was presumed negligent. Palmer v. Turner, 252 So. 2d 700, 1971 La. App. LEXIS 5701 (Sept. 2, 1971).

Driver, who closely followed a preceding vehicle at an excessive speed, was guilty of violating La. Rev. Stat. Ann. § 32:81(A) because the statute imposed a duty on a following driver not to follow more closely than was reasonably prudent. Jones v. Lungaro, 231 So. 2d 60, 1970 La. App. LEXIS 5762 (Feb. 2, 1970).

Defendant was not liable for a car accident under La. Rev. Stat. Ann. § 32:81 because plaintiff was contributorily negligent in stopping suddenly and causing the rear-end collision. Calvert Fire Ins. Co. v. Barlow, 215 So. 2d 392, 1968 La. App. LEXIS 4673 (Oct. 31, 1968).

Driver was negligent in following too closely under the prevailing circumstances, which was a violation of La. Rev. Stat. Ann. § 32:81(A), where there was heavy rain at the time and the physical evidence showed that the left front fender of the driver’s car struck the right rear portion of the motorist’s car with only a slight impact. Slocum v. American Casualty Ins. Co., 189 So. 2d 299, 1966 La. App. LEXIS 4779 (Aug. 3, 1966).

A driver following another driver along a highway proximately caused an rear-end collision and was liable for resulting damages when he failed to foresee that the car ahead of him was likely to slow down upon noticing troopers placing rubber tubing across the roadway; under La. Rev. Stat. Ann. 32:81 the driver was not to follow another vehicle more closely than was reasonable and prudent, and was to have due regard for the speed of the vehicle, and the traffic and condition of the highway. Self v. State Farm Mut. Auto. Ins. Co., 183 So. 2d 68, 1966 La. App. LEXIS 5239 (Feb. 15, 1966).

Driver of a following car was responsible for a rear-end collision with a car that suddenly stopped a second time at a stop sign because the collision occurred at an intersection of heavily traveled city streets, the driver should have anticipated that the lead driver might be required to stop because of intersecting traffic on the preferred street, and it was the driver’s duty to keep at such a distance and to maintain such a lookout as to enable the driver to stop without striking the vehicle ahead in the event of an emergency. Zeno v. Breaux, 164 So. 2d 666, 1964 La. App. LEXIS 1706 (May 28, 1964), writ of certiorari denied by 246 LA. 726, 167 So. 2d 304, 1964 La. LEXIS 2692 (1964).

In an action by passengers of first driver who swerved and struck a concrete abutment, causing the car to spin and block both lanes of travel, a second driver who was following and ran into the first was not liable because his actions were reasonable and prudent under the circumstances; second driver could not anticipate the first driver’s grossly negligent act. Tatum v. Travelers Ins. Co., 155 So. 2d 56, 1963 La. App. LEXIS 1827 (June 20, 1963), writ of certiorari denied by 245 LA. 64, 156 So. 2d 604, 1963 La. LEXIS 2590 (1963).

A subsequent driver’s reconventional demand against a preceding driver, in a tort action involving an auto accident, was improperly denied because an emergency was created by the preceding driver when he cut in front of the subsequent driver; therefore, the rule that following drivers were required to follow at a safe distance did not apply where an emergency was created by the negligence of a forward motorist. Felt v. Price, 240 LA. 966, 126 So. 2d 330, 1961 La. LEXIS 526 (Jan. 9, 1961).

Under former La. Rev. Stat. Ann. § 32:234(A) (now La. Rev. Stat. Ann. § 32:81), the driver of a motor vehicle shall not follow another vehicle more closely than is reasonable and prudent, having due regard to the speed of such vehicle and the traffic upon and condition of the highway. Hinton v. Beyl, 122 So. 2d 680, 1960 La. App. LEXIS 809 (June 29, 1960).

Where a car owner’s vehicle hit the vehicle in front of him, and was then rear-ended by a corporation’s car, the car owner’s negligence in hitting the first car, if any, did not preclude his recovery against the corporation for its driver’s negligence in violating the duty under former La. Rev. Stat. Ann. § 32:234(A) (now La. Rev. Stat. Ann. § 32:81). Billiot v. Noble Drilling Corp., 236 LA. 793, 109 So. 2d 96, 1959 La. LEXIS 959 (Feb. 16, 1959).

In a truck driver’s action against a truck owner for property damage that had arisen from a collision, the attempt by the operator of the owner’s truck to pass at an intersection, and the failure by the operator to properly observe to properly observe a signal by the truck driver of the truck driver’s impending turn, were without excuse under the state traffic regulatory statute. Ponthieu v. Dubroc, 108 So. 2d 25, 1958 La. App. LEXIS 707 (Dec. 19, 1958).

Under former La. Rev. Stat. Ann. § 32:234 (now La. Rev. Stat. Ann. § 32:81) drier was contributorily negligent where he followed another driver’s car too closely and at an excessive rate of speed, and attempted to pass on the right. Berry v. Hinton, 106 So. 2d 825, 1958 La. App. LEXIS 773 (Oct. 30, 1958).

Driver of a following car was negligent in failing to observe that the car ahead signaled its intention to make a right turn and slowed down; the driver of the following car maintained his speed up to the point of impact and failed to maintain a safe distance between his car and the car ahead as required by former La. Rev. Stat. Ann. § 32:234 (now La. Rev. Stat. Ann. § 32:81). Sampson v. Roberts, 105 So. 2d 308, 1958 La. App. LEXIS 638 (June 30, 1958).

In a three-car auto accident, the driver of the second car was contributorily negligent for following too closely at 50 miles per hour in the rain in violation of former La. Rev. Stat. Ann. § 32:234 (now La. Rev. Stat. Ann. § 32:81), even though additional damage occurred when his car was struck by the third vehicle. Billiot v. Noble Drilling Corp., 102 So. 2d 569, 1958 La. App. LEXIS 869 (May 12, 1958), annulled by 236 LA. 793, 109 So. 2d 96, 1959 La. LEXIS 959 (1959).

Because of his statutory duty to maintain sufficient distance between himself and vehicles in front of him as required by former La. Rev. Stat. Ann. § 32:234(A) (now La. Rev. Stat. Ann. § 32:81), a driver who was inattentive was negligent in hitting a car turning left. Johnson v. Wilson, 97 So. 2d 674, 1957 La. App. LEXIS 867 (Oct. 4, 1957), affirmed in part and reversed in part by 239 LA. 390, 118 So. 2d 450, 1960 La. LEXIS 935 (1960).

Subrogee insurer was barred from recovery because its insured, who sustained damages when passing from behind a car that was turning left into a private driveway, was contributorily negligent; citing former La. Rev. Stat. Ann. § 32:234 (now La. Rev. Stat. Ann. § 32:81), which barred a driver from following another vehicle more closely than prudent, the court also noted that the insured, in its attempt to pass, failed to give an audible warning in violation of former La. Rev. Stat. Ann. § 32:233 (now La. Rev. Stat. Ann. § 32:73). Washington Fire & Marine Ins. Co. v. Bradford, 96 So. 2d 332, 1957 La. App. LEXIS 721 (June 28, 1957).

Driver of a motor vehicle shall not follow another vehicle more closely than is reasonable and prudent, having due regard to the speed of such vehicle and the traffic upon and the condition of the highway; thus, a motorist following another automobile must have his car under control and must drive at such speed that he can stop in case of an emergency. Benenate v. Brooks, 95 So. 2d 757, 1957 La. App. LEXIS 849 (May 27, 1957).

The coach driver, seeking damages in a collision suit, was unable to recover because the physical facts, contrary to his testimony, showed that he was following the truck in the north lane and was negligent because he approached too closely to the truck at too great a speed to be able to avoid running into the vehicle in front of him and that his excessive speed was the proximate cause of the accident. Leonard v. Holmes & Barnes, Ltd., 232 LA. 229, 94 So. 2d 241, 1957 La. LEXIS 1179 (Feb. 25, 1957).

TRANSPORTATION LAW

• Commercial Vehicles

•• Traffic Regulation. — Truck driver who rear-ended another truck on the highway contributed to the accident and could not recover from the other truck driver because she was following more closely than was reasonable and prudent, as provided under former La. Rev. Stat. Ann. § 32:234 (now La. Rev. Stat. Ann. § 32:81), and was traveling at a speed in excess of the 45-mile-per-hour speed limit. Tryon v. Roy, 116 So. 2d 327, 1959 La. App. LEXIS 1083 (Nov. 25, 1959).

• Private Vehicles

•• Safety Standards

••• General Overview. — La. Rev. Stat. Ann. § 32:81 provided that the following vehicle should not follow another vehicle more closely than was reasonable and prudent having due regard for the speed of such vehicle; a motorist was negligent and liable for damages in a personal injury action for failing to follow this statutory mandate and driving at an excessive speed. Adams v. Employers Liability Assurance Corp., 232 So. 2d 311, 1969 La. App. LEXIS 6087 (June 12, 1969).

Two drivers who failed to regulate their speed and distance properly in a line of vehicles on a busy street were concurrently negligent in a rear-end collision because each had a duty to maintain a proper lookout and keep his vehicle under control under former La. Rev. Stat. Ann. § 32:234 (now La. Rev. Stat. Ann. § 32:81). Ray v. State Farm Mut. Auto. Ins. Co., 152 So. 2d 566, 1963 La. App. LEXIS 1566 (Apr. 1, 1963).

•• Traffic Regulation

••• General Overview. — Driver in vehicle had no duty to stop vehicle a further distance from truck than he would any other vehicle, nor did he have a duty to anticipate that the truck might roll back, and therefore, driver could not be found liable to truck passengers. Taylor v. Voigtlander, 833 So. 2d 1204, 2002 La. App. LEXIS 3781 (Dec. 11, 2002).

Judgment in favor of vehicle owner and driver were affirmed when the taxicab driver was under a legal duty to keep his vehicle in his lane of travel until he was able to ascertain that it was safe for him to move into the left northbound lane, the taxicab driver breached that duty, and the trial court was not manifestly erroneous in concluding that the taxicab driver was completely at fault for the accident. Robert v. Nelson, 833 So. 2d 1136, 2002 La. App. LEXIS 3840 (Dec. 11, 2002).

Following motorist in a rear-end collision is presumed to have breached the duty not to follow another vehicle more closely than is reasonable and is, therefore, presumed negligent. Linnear v. Mut. Serv. Cas. Ins. Co., 799 So. 2d 634, 2001 La. App. LEXIS 2426 (Oct. 31, 2001).

Where the autos were traveling at 55 miles per hour or greater before their accident, the rule of La. Rev. Stat. Ann. § 32:81, which prohibits a driver from following another vehicle more closely than is reasonable and prudent, came into play in deciding whether the comparative fault of the drivers. McCullin v. US Agencies Cas. Ins. Co., 786 So. 2d 269, 2001 La. App. LEXIS 922 (May 9, 2001).

In a motor vehicle personal injury case, the plaintiffs’ testimony that their vehicle was traveling at a safe speed and distance behind a defendant’s vehicle, corroborated by the testimony of an investigating officer, was sufficient to rebut the presumption that the plaintiff driver was solely at fault for an accident in which the plaintiff’s vehicle rear-ended the vehicle in front of it. Spiller v. Ekberg, 762 So. 2d 226, 2000 La. App. LEXIS 1225 (May 17, 2000).

La. Rev. Stat. Ann. § 32:81 imposes a duty on a motorist not to follow another vehicle more closely than is reasonable and prudent, having due regard for the speed of such vehicle as well as the traffic upon and condition of the highway; a following motorist in a rear-end collision is presumed to have breached the duty imposed by § 32:81, and is therefore presumed negligent. Nevertheless, in a personal injury suit, the plaintiff bears the burden of proving a causal relationship between the accident and any alleged injuries. Currie v. Myers, 750 So. 2d 388, 2000 La. App. LEXIS 48 (Jan. 26, 2000).

La. Rev. Stat. Ann. § 32:81(A) is constitutionally specific in that indicates that a following car should leave enough room between it and car in front of it in the event that the car in front stops suddenly; thus, a state trooper had probable cause to stop a car traveling behind him for following too closely where he did not believe that the driver had maintained enough room between the two cars. State v. Shapiro, 751 So. 2d 337, 1999 La. App. LEXIS 3787 (Dec. 29, 1999).

A following motorist who strikes a preceding motorist from the rear is presumed to have breached the standard of conduct proscribed in La. Rev. Stat. Ann. § 32:81 and, hence, is presumed negligent; thus, the burden normally rests upon the motorist immediately behind the stopped vehicle to exonerate herself from any negligence. Dolmo v. Williams, 753 So. 2d 844, 1999 La. App. LEXIS 3081 (Sept. 22, 1999).

Alleged tortfeasor failed to rebut the statutory presumption that she was at fault where the alleged tortfeasor rear-ended the accident victim’s vehicle; the mere fact that the accident victim failed to use her turn signal was insufficient to rebut the presumption of fault. Petrus v. Bain, 742 So. 2d 739, 1999 La. App. LEXIS 2475 (Sept. 22, 1999).

Where the driver and the occupants of an old car that stalled on a bridge remained in the vehicle for 20 minutes without flagging traffic and without hazard lights on, took no action to warn or protect traffic, and did nothing to remove the vehicle other than make fruitless attempts to start the car, the driver did not comply with the responsibilities articulated in La. Rev. Stat. Ann. § 32:141(B); therefore, when the stalled car was rear-ended by another vehicle, after its driver was unable to stop because his view was blocked by a minivan until it abruptly swerved to the left, the driver of the other vehicle was not liable under La. Rev. Stat. Ann. § 32:81(A), which prohibits a driver from following another vehicle more closely than is reasonable and prudent, where the driver was not speeding, applied his brakes immediately, and impacted the stalled car only slightly. Felice v. Allstate Ins. Co., 736 So. 2d 260, 1999 La. App. LEXIS 193 (Feb. 3, 1999).

A motorist has a duty not to follow another vehicle more closely than is reasonable and prudent, having due regard for the speed of the vehicle and the traffic upon and the condition of the highway. A following motorist in a rear-end collision is presumed to have breached this duty, and is presumed negligent. In addition, a motorist also has a duty to maintain a careful lookout, observe any obstructions present, and exercise care to avoid them. Hopstetter v. Nichols, 716 So. 2d 458, 1998 La. App. LEXIS 2370 (July 28, 1998), writ denied by La. 98-2288, 731 So. 2d 263, 1998 La. LEXIS 3497 (La. Nov. 13, 1998).

Following motorist in a rear-end collision was presumed to have breached the standard of conduct prescribed in La. Rev. Stat. Ann. § 32:81 and hence was presumed negligent. Traweek v. Jackson, 709 So. 2d 867, 1998 La. App. LEXIS 248 (Feb. 25, 1998).

A parish and its insurer were properly granted summary judgment in a personal injury suit where a claimant rear-ended a road grader, because when a following vehicle rear-ended a vehicle, it was presumed at fault. LeBlanc v. St. Landry Parish Police Jury, 647 So. 2d 614, 1994 La. App. LEXIS 3331 (Dec. 7, 1994).

Where a driver was rear-ended by an employee, the employer was liable for the death of the driver, because the employee breached the standard of care imposed upon a following motorist when he followed the deceased driver’s vehicle more closely than was reasonable and prudent, in contravention of La. Rev. Stat. Ann. § 32:81(A); given the prevailing conditions, there was no evidence to support the contention that the driver violated La. Rev. Stat. Ann. § 32:141(a) by failing to remove her vehicle. Urcia v. Department of Transp. & Dev., 638 So. 2d 416, 1994 La. App. LEXIS 1785 (May 31, 1994).

Pursuant to La. Rev. Stat. Ann. § 32:81(A), the driver of defendant garbage company’s truck clearly knew of the hazardous road conditions and he should have anticipated that plaintiff driver would stop due to the weather conditions. Hadley v. Doe, 626 So. 2d 747, 1993 La. App. LEXIS 3324 (Oct. 26, 1993).

Plaintiff driver was not negligent and did not violate La. Rev. Stat. Ann. § 32:81(A), which required that he not follow a preceding driver more closely than reasonable, because the evidence showed that he was 50 yards behind the driver in front of him when she suddenly stopped on the highway. Potmesil v. State, 1992 La. App. LEXIS 1915 (June 24, 1992).

La. Rev. Stat. Ann. § 32:81 requires a following motorist to maintain a safe and guarded distance while following another vehicle; such duty encompasses the risk of harm from a rear-end collision. Seaberry v. Smith, 527 So. 2d 1011, 1988 La. App. LEXIS 1274 (May 16, 1988), affirmed in part and reversed in part by 532 So. 2d 107, 1988 La. LEXIS 2012 (La. 1988).

Where a truck rear-ended a van, the van driver, who entered a favored highway was found to be equally at fault with the truck driver, who was driving at excessive speed, because the van driver, as the entering driver, failed to yield to oncoming vehicles and created a hazard by his intrusion. Ogden v. Dalton, 501 So. 2d 1071, 1987 La. App. LEXIS 8526 (Jan. 22, 1987).

Because a driver did not slow down when he first observed that a tractor-trailer rig loaded with pipes was slowing in front of him, the driver failed to overcome the presumption that a following motorist that strikes a preceding motorist from the rear is negligent. McCrory v. Rochester, 393 So. 2d 176, 1980 La. App. LEXIS 4969 (Nov. 10, 1980), reversed by 398 So. 2d 1115, 1981 La. LEXIS 8068 (La. 1981).

La. Rev. Stat. Ann. § 32:81(A), which prescribes a driver from following another vehicle more closely than is reasonable and prudent, does not specify how many car lengths constitute a reasonable and prudent separation between a preceding and a following vehicle; such depends on the speed of the vehicle and the condition of the highway, and is a determination for the jury. Salemi v. St. Paul Fire & Marine Ins. Co., 339 So. 2d 1264, 1976 La. App. LEXIS 4428 (Nov. 15, 1976), writ of certiorari denied by 342 So. 2d 674, 1977 La. LEXIS 5452 (La. 1977).

Automobile driver and her passenger were entitled to recover damages that resulted when a truck driver struck their automobile from behind and, thus, violated La. Rev. Stat. Ann. § 32:81; when the truck driver struck the automobile from behind, he was presumed to be negligent, and the truck driver failed to meet his burden of proving the allegation that the automobile driver made a sudden stop in front of the truck. Pardue v. Johnson, 307 So. 2d 682, 1975 La. App. LEXIS 3009 (Jan. 21, 1975).

The driver of a pickup truck was guilty of negligence that was a proximate cause of an accident by following a forward vehicle too closely and in failing to maintain proper control of his truck. Gloston v. Milchem, Inc., 234 So. 2d 534, 1970 La. App. LEXIS 5249 (Apr. 23, 1970).

Driver, who closely followed a preceding vehicle at an excessive speed, was guilty of violating La. Rev. Stat. Ann. § 32:81(A) because the statute imposed a duty on a following driver not to follow more closely than was reasonably prudent. Jones v. Lungaro, 231 So. 2d 60, 1970 La. App. LEXIS 5762 (Feb. 2, 1970).

La. Rev. Stat. Ann. § 32:81 provided that the following vehicle should not follow another vehicle more closely than was reasonable and prudent having due regard for the speed of such vehicle; a motorist was negligent and liable for damages in a personal injury action for failing to follow this statutory mandate and driving at an excessive speed. Adams v. Employers Liability Assurance Corp., 232 So. 2d 311, 1969 La. App. LEXIS 6087 (June 12, 1969).

A driver was not prohibited from passing plaintiff’s vehicle under La. R.S. 32:81(A), and the driver was not negligent in crashing into the plaintiff’s vehicle where plainitff breached her duty in making a safe left turn. Merritt v. Southern Farm Bureau Casualty Ins. Co., 199 So. 2d 594, 1967 La. App. LEXIS 5215 (June 1, 1967).

Court erred in finding that a driver was negligent and a proximate cause of an automobile accident; the driver was driving within the legal speed limit and approximately 75 or 80 feet behind the truck in front of her, and even though she was unable to avoid the car behind her from plowing into her car, she was able to stop her own car to avoid hitting the truck in front of her. Pierce v. Hartford Acci. & Indem. Co., 184 So. 2d 241, 1966 La. App. LEXIS 5250 (Feb. 28, 1966), writ of certiorari denied by 249 LA. 201, 186 So. 2d 160, 1966 La. LEXIS 2348 (1966).

Driver of a following car was responsible for a rear-end collision with a car that suddenly stopped a second time at a stop sign because the collision occurred at an intersection of heavily traveled city streets, the driver should have anticipated that the lead driver might be required to stop because of intersecting traffic on the preferred street, and it was the driver’s duty to keep at such a distance and to maintain such a lookout as to enable the driver to stop without striking the vehicle ahead in the event of an emergency. Zeno v. Breaux, 164 So. 2d 666, 1964 La. App. LEXIS 1706 (May 28, 1964), writ of certiorari denied by 246 LA. 726, 167 So. 2d 304, 1964 La. LEXIS 2692 (1964).

A subsequent driver’s reconventional demand against a preceding driver, in a tort action involving an auto accident, was improperly denied because an emergency was created by the preceding driver when he cut in front of the subsequent driver; therefore, the rule that following drivers were required to follow at a safe distance did not apply where an emergency was created by the negligence of a forward motorist. Felt v. Price, 240 LA. 966, 126 So. 2d 330, 1961 La. LEXIS 526 (Jan. 9, 1961).

Truck driver who rear-ended another truck on the highway contributed to the accident and could not recover from the other truck driver because she was following more closely than was reasonable and prudent, as provided under former La. Rev. Stat. Ann. § 32:234 (now La. Rev. Stat. Ann. § 32:81), and was traveling at a speed in excess of the 45-mile-per-hour speed limit. Tryon v. Roy, 116 So. 2d 327, 1959 La. App. LEXIS 1083 (Nov. 25, 1959).

Under former La. Rev. Stat. Ann. § 32:234 (now La. Rev. Stat. Ann. § 32:81) drier was contributorily negligent where he followed another driver’s car too closely and at an excessive rate of speed, and attempted to pass on the right. Berry v. Hinton, 106 So. 2d 825, 1958 La. App. LEXIS 773 (Oct. 30, 1958).

Driver of a vehicle, which rear-ended a vehicle in front of him and caused that vehicle to rear-end a vehicle in front of it, was liable for damages to front vehicle; driver had a duty to regulate distance between his vehicle and one in front of him. Le Jeune v. U. S. Fidelity & Guaranty Co., 105 So. 2d 327, 1958 La. App. LEXIS 643 (June 30, 1958).

Because of his statutory duty to maintain sufficient distance between himself and vehicles in front of him as required by former La. Rev. Stat. Ann. § 32:234(A) (now La. Rev. Stat. Ann. § 32:81), a driver who was inattentive was negligent in hitting a car turning left. Johnson v. Wilson, 97 So. 2d 674, 1957 La. App. LEXIS 867 (Oct. 4, 1957), affirmed in part and reversed in part by 239 LA. 390, 118 So. 2d 450, 1960 La. LEXIS 935 (1960).

TREATISES AND LAW REVIEWS

General Treatises. — 4-12 Personal Injury—Actions, Defenses, Damages § 3 > Automobiles > Backing.

§ 82. Driving on divided highways.

A. Whenever any highway has been divided into two roadways by a median, physical barrier, or clearly indicated dividing section so constructed as to impede vehicular traffic, every vehicle shall be driven only upon the right hand roadway and no vehicle shall be driven over, across or within the median, barrier or section, except through an improved opening or at a cross over or intersection established under authority of this Chapter.

B. No vehicle shall cross the painted continuous centerline of any multiple lane highway, except for the purpose of making a turn. (Acts 1962, No. 310, § 1; Acts 1997, No. 186, § 1.)

CROSS REFERENCES

Municipal Law. — Traffic code > driving on divided highways (city). Baton Rouge Code of Ordinance § 11:70.

Traffic control devices > driving on divided highways. New Orleans Code of Ordinance § 154-241.
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TORTS

• Transportation Torts

•• Motor Vehicles. — Where a driver made a left turn from the left lane of a highway and crossed a yellow line in doing so, she did not contravene La. Rev. Stat. Ann. § 32:82, which provided that a driver could not cross the painted center line of a multiple lane highway except for the purpose of making a turn. Cassity v. Williams, 373 So. 2d 586, 1979 La. App. LEXIS 2821 (June 29, 1979).

Even if a driver’s entry into the oncoming lane of travel on a roadway in order to make a left turn 40 feet away was authorized by La. Rev. Stat. Ann. § 32:82 B, he was negligent in beginning the maneuver without first determining that it could be made safely. Prather v. Gautreaux, 297 So. 2d 439, 1974 La. App. LEXIS 4393 (June 28, 1974).

TRANSPORTATION LAW

• Private Vehicles

•• Traffic Regulation

••• General Overview. — Where in a vehicular-accident case a driver had tried to use the median as either a turning lane or a neutral area to facilitate her left turn, her action was in violation of La. Rev. Stat. Ann. § 32:82, thus the trial court erred in not apportioning to that driver some fault for the accident. Helaire v. Andrews, 709 So. 2d 274, 1998 La. App. LEXIS 374 (Mar. 6, 1998).

§ 83. Driving on highways with two-way left-turn lanes and dedicated left-turn lanes.

A. (1) The department may designate two-way left-turn lanes along segments of highways and may designate dedicated left-turn lanes on highways at intersections.

(2) A highway with two or more lanes in each direction and with a designated two-way left-turn lane shall be considered a divided highway with separate roadways.

(3) A two-way left-turn lane is a lane near the center of the highway for use by vehicles making left turns in both directions to and from connections on both sides of the highway. At an intersection, the department may designate the two-way left-turn lane as a dedicated left-turn lane.

B. (1) A vehicle shall not be driven in a two-way left-turn lane for more than two hundred feet while making a left turn from a highway or when making a u-turn.

(2) A vehicle shall not be driven in a two-way left-turn lane for more than two hundred feet while making a left turn onto a highway and merging into the adjacent lanes of travel.

(3) A vehicle shall not be driven in a two-way left-turn lane for more than two hundred feet to reach a dedicated left-turn lane at an intersection.

C. A vehicle in a dedicated left-turn lane at an intersection shall turn at the intersection only as designated by posted pavement marking, signing, or traffic signal indication.

D. Vehicles shall not be driven across dedicated left-turn lanes at intersections or across areas delineated with pavement markings consisting of solid lines and filled in with diagonal striping. A vehicle may be driven across a two-way left-turn lane. (Acts 2012, No. 520, § 1, eff. Aug. 1, 2012.)

SUBPART C. TURNING, STARTING AND STOPPING AND SIGNALS THEREFOR.

§ 101. Required position and method of turning at intersections.

A. The driver of a vehicle intending to turn at an intersection shall proceed as follows:

(1) Right turns. Both the approach for a right turn and a right turn shall be made as close as practicable to the right-hand curb or edge of the roadway.

(2) Left turns on two-way roadways. At any intersection where traffic is permitted to move in both directions on each roadway entering the intersection, an approach for a left turn shall be made in that portion of the right half of the roadway nearest the center line thereof and by passing to the right of such center line where it enters the intersection and after entering the intersection the left turn shall be made so as to leave the intersection to the right of the center line of the roadway being entered. Whenever practicable the left turn shall be made in that portion of the intersection to the left of the center of the intersection.

(3) Left turns on other than two-way roadways. At any intersection where traffic is restricted to one direction on one or more of the roadways, the driver of a vehicle intending to turn left at any such intersection shall approach the intersection in the extreme left-hand lane lawfully available to traffic moving in the direction of travel of such vehicle and after entering the intersection the left turn shall be made so as to leave the intersection in the safest lane lawfully available to traffic moving in such direction upon the roadway being entered.

B. The department may modify the foregoing methods of turning at intersections on highways of the state by signs directing the course to be followed by vehicles at those intersections, and no driver shall fail to follow such directions.

C. No person shall drive any vehicle through or over private property, including, but not limited to, any corner parking or driveway facility, from a highway solely for the purposes of entering another highway. (Acts 1962, No. 310, § 1. Acts 1985, No. 953, § 1.)

CROSS REFERENCES

Louisiana Law. — Turning movements and required signals, see La. R.S. 32:104.

Municipal Law. — Operation of vehicles: turning and stopping rules > required position and method of turning at intersections. New Orleans Code of Ordinance § 154-436.

Required position and method of turning at intersections. Shreveport Code of Ordinance § 90-137.

Traffic code > required position and method of turning at intersections (city). Baton Rouge Code of Ordinance § 11:100.

Traffic code > turning and starting and signals on stopping and turning. Baton Rouge Code of Ordinance title 11, ch. 9.
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EVIDENCE

• Procedural Considerations

•• Burdens of Proof

••• General Overview. — Under former La. Rev. Stat. Ann. § 32:235 (now La. Rev. Stat. Ann. § 32:101), a driver attempting a left turn had the burden of showing himself free from negligence when a collision occurred between his automobile and an oncoming vehicle. Kirby v. Fidelity & Casualty Co., 110 So. 2d 182, 1959 La. App. LEXIS 825 (Mar. 23, 1959).

INSURANCE LAW

• Claims & Contracts

•• Policy Interpretation

••• General Overview. — Exclusion in accident insurance policy for “fighting, resisting arrest or violating the law” was construed to include law violations of like kind to fighting and resisting arrest, and did not include traffic infractions, particularly violations of certain provisions of the Highway Regulatory Act such as La. Rev. Stat. Ann. § 32:104 or La. Rev. Stat. Ann. §32:101 relating to illegal left turns. Thomas v. First Nat’l Life Ins. Co., 250 So. 2d 42, 1971 La. App. LEXIS 5896 (June 22, 1971).

TORTS

• Negligence

•• General Overview. — Wife, a guest passenger in a car that her husband was driving, was entitled to recover from her husband’s liability insurers for personal injuries she sustained during an automobile collision, because the driver of the other vehicle was negligent under former La. Rev. Stat. Ann. § 32:235 (now La. Rev. Stat. Ann. § 32:101) for pulling out from the shoulder of the road, without yielding to traffic approaching from the rear, in front of the vehicle in which the wife was riding; the court rejected the contention that the wife’s husband was negligent for failing to stop or to pull to the side in order to avoid the accident, noting that the pavement was wet and that the husband was unable to stop. Benoit v. Commercial Casualty Ins. Co., 79 So. 2d 647, 1955 La. App. LEXIS 759 (Apr. 22, 1955).

•• Defenses

••• Comparative Negligence

•••• General Overview. — Truck driver was validly held to be partially at fault for an automobile accident in which a motorist was injured and was the basis of the motorist’s tort action that sought a recovery for those injuries; the record showed that the truck driver, whose vehicle was one lane over from the curb lane just prior to executing a right hand turn that led to the accident, violated the requirement under La. Rev. Stat. Ann. § 32:101(A) that a right turn be made as close as practicable to a roadway’s edge and that violation contributed to the accident. Ashby v. Anheuser-Busch, Inc., 719 So. 2d 601, 1998 La. App. LEXIS 2730 (Sept. 23, 1998).

Where driver testified that she did not look over her shoulder or in the exterior mirror on the driver’s side prior to making a left turn, she was contributorily negligent under La. Rev. Stat. Ann. §§ 32:101 and 32:104, even where a passing vehicle struck her in the intersection. Hughes v. Whitten, 276 So. 2d 405, 1973 La. App. LEXIS 6063 (Apr. 3, 1973).

Driver attempted to turn right in the face of oncoming traffic, in violation of La. Rev. Stat. Ann. § 32:101, when she made a wide right turn and pulled over into the left-hand lane prior to turning right; the driver was also found contributorily negligent when a tractor trailer that was attempting to pass her in the right lane collided with her vehicle. Accomando v. St. Louis Fire & Marine Ins. Co., 228 So. 2d 676, 1969 La. App. LEXIS 5580 (Nov. 17, 1969).

Driver was erroneously exonerated from contributory negligence in an action arising out of an automobile accident in view of uncontroverted facts disclosing that he violated the positive provisions of former La. Rev. Stat. Ann. § 32:235(B) (now La. Rev. Stat. Ann. § 32:101), in crossing over the center line of the highway in order to negotiate a left turn and that he was also imprudent in pulling into the left lane without looking into his rear view mirror immediately before undertaking such a movement. Johnson v. Wilson, 239 LA. 390, 118 So. 2d 450, 1960 La. LEXIS 935 (Feb. 15, 1960).

Left-turning driver who gave a left turn signal and commenced a left turn upon a reasonable belief that the vehicle behind him was maintaining a proper lookout and saw his turn signal was not negligent where his turn was undertaken based on a reasonable belief that it would not unduly interfere with the progress of approaching traffic, as required by former La. Rev. Stat. Ann. § 32:235 (now La. Rev. Stat. Ann. § 32:101. Newman v. Southern Farm Bureau Casualty Ins. Co., 110 So. 2d 816, 1959 La. App. LEXIS 866 (Mar. 23, 1959).

•• Duty

••• General Overview. — Driver who pulled off towards the left shoulder of a highway and appeared to be making a stop then pulled back onto the highway and headed towards the center stripe into the path of a car traveling in the same direction on the highway was the sole and proximate cause of the other driver’s injuries where the other driver swerved to the left to avoid hitting the driver and crashed into a concrete culvert because the driver failed to determine whether any cars were following behind him or if it was safe to pull back out onto the highway. Martin v. Bruchhaus, 74 So. 2d 316, 1954 La. App. LEXIS 846 (May 31, 1954).

•• Proof

••• Violations of Law

•••• General Overview. — Under former La. Rev. Stat. Ann. §§ 32:235(B), 32:237(E) (now La. Rev. Stat. Ann. §§ 32:101 and 32:122, respectively) an automobile driver did not have the legal right to commence a left turn by driving over the center line, when confronted with unfavorable traffic conditions, and was negligent in failing to check to his rear and wait until the following vehicle either slowed or overtook his truck. Dempster v. Beauboeuf, 155 So. 2d 111, 1963 La. App. LEXIS 1151 (July 1, 1963).

Road maintenance worker was contributorily negligent in causing a car that was attempting to pass him on the right to strike his piece of heavy equipment because he violated former La. Rev. Stat. Ann. § 32:235(A) (now La. Rev. Stat. Ann. § 32:101) by failing to check for cars behind or on the side or use a signal before executing a U-turn. Shepherd v. Robin, 152 So. 2d 285, 1963 La. App. LEXIS 1533 (Mar. 29, 1963), writ of certiorari denied by 244 LA. 671, 153 So. 2d 884, 1963 La. LEXIS 2450 (1963).

Where the claimant tried to make a left turn when the employer’s oncoming truck was so near as to make the turn dangerous as per former La. Rev. Stat. Ann. § 32:235 (now La. Rev. Stat. Ann. § 32:101), her action was the negligent proximate cause of the accident, making it impossible for her or her passenger to recover damages from the employer. Arnold v. Olinde Hardware & Supply Co., 150 So. 2d 317, 1963 La. App. LEXIS 1362 (Feb. 22, 1963).

Where the driver making a left-hand turn admitted to not seeing the oncoming car until after already beginning to make the left-hand turn, where the motorist operating the approaching vehicle had no opportunity to avoid the collision, and where a collision occurred between the two vehicles, the left turning driver’s negligence was the cause of the accident. Bouwell v. Marquette Casualty Co., 125 So. 2d 168, 1960 La. App. LEXIS 1251 (Dec. 5, 1960).

Under former La. Rev. Stat. Ann. § 32:235 (now La. Rev. Stat. Ann. § 32:101), a driver passing on the left was not guilty of contributory negligence because the entrance to a shipyard into which the other vehicle was turning was a private road rather than a public highway, and the passing driver did not overtake and pass the lead vehicle driver at an “intersection of the highway”. Babineaux v. Sims, 111 So. 2d 848, 1959 La. App. LEXIS 950 (May 1, 1959).

Under former La. Rev. Stat. Ann. § 32:235 (now La. Rev. Stat. Ann. § 32:101), a driver attempting a left turn had the burden of showing himself free from negligence when a collision occurred between his automobile and an oncoming vehicle. Kirby v. Fidelity & Casualty Co., 110 So. 2d 182, 1959 La. App. LEXIS 825 (Mar. 23, 1959).

Left-turning driver who gave a left turn signal and commenced a left turn upon a reasonable belief that the vehicle behind him was maintaining a proper lookout and saw his turn signal was not negligent where his turn was undertaken based on a reasonable belief that it would not unduly interfere with the progress of approaching traffic, as required by former La. Rev. Stat. Ann. § 32:235 (now La. Rev. Stat. Ann. § 32:101. Newman v. Southern Farm Bureau Casualty Ins. Co., 110 So. 2d 816, 1959 La. App. LEXIS 866 (Mar. 23, 1959).

The fact that the roadway was so banked as to encourage or facilitate a turn into the left lane of traffic of the intersecting highway, or that the intersection at this point was particularly wide, did not excuse the truck driver from the duty of exercising due caution imposed upon him under former La. Rev. Stat. Ann. § 32:235 (now La. Rev. Stat. Ann. § 32:101) not to turn into the left lane of the intersecting highway unless he was sure this lane was clear of any approaching traffic. Prioux v. Dressell, 109 So. 2d 254, 1959 La. App. LEXIS 781 (Jan. 5, 1959).

In a truck driver’s action against a truck owner for property damage that had arisen from a collision, the attempt by the operator of the owner’s truck to pass at an intersection, and the failure by the operator to properly observe to properly observe a signal by the truck driver of the truck driver’s impending turn, were without excuse under the state traffic regulatory statute. Ponthieu v. Dubroc, 108 So. 2d 25, 1958 La. App. LEXIS 707 (Dec. 19, 1958).

Last clear chance doctrine did not apply where a driver making a left turn hit a bicycle in the outside lane of the street he was entering; had the driver completed his turn in the lane nearest to the center of the highway as required by former La. Rev. Stat. Ann. § 32L235 (now La. Rev. Stat. Ann. § 32:101), no accident would have occurred. McCandless v. Southern Bell Tel. & Tel. Co., 101 So. 2d 704, 1958 La. App. LEXIS 563 (Mar. 17, 1958), affirmed by 239 LA. 983, 120 So. 2d 501, 1960 La. LEXIS 990 (1960).

Driver who attempted to turn left across a highway through a line of stopped cars in the dark and pulled directly into the path of an oncoming vehicle acted negligently because the situation was inherently hazardous due to restricted visibility; and violated former La. Rev. Stat. Ann. § 32:235 (now La. Rev. Stat. Ann. § 32:101), which required the driver to yield the right-of-way. Kugler v. Thomas, 101 So. 2d 729, 1958 La. App. LEXIS 567 (Mar. 17, 1958).

Driver who was making a left turn owed no duty, under former La. Rev. Stat. Ann. § 32:235 (now La. Rev. Stat. Ann. § 32:101), to a driver approaching from the rear, and had the superior right. Johnson v. Wilson, 97 So. 2d 674, 1957 La. App. LEXIS 867 (Oct. 4, 1957), affirmed in part and reversed in part by 239 LA. 390, 118 So. 2d 450, 1960 La. LEXIS 935 (1960).

•• Standards of Care

••• Special Care

•••• General Overview. — Where a driver attempted to make a left turn across the highway without determining that the turn could be made safely, as required by La. Rev. Stat. Ann. § 32:235 (now La. Rev. Stat. Ann. § 32:101), the driver was liable for personal injury and property damage suffered by a motorist whose car was hit when a third party swerved to avoid colliding with the left-turning vehicle. U. S. Fidelity & Guaranty Co. v. Bergeron, 148 So. 2d 162, 1962 La. App. LEXIS 2671 (Nov. 9, 1962).

• Transportation Torts

•• Motor Vehicles. — Where driver executing a left hand turn simply did not look for vehicles behind her as she commenced her turning motion, her conduct was the more significant causal action for the accident; La. Rev. Stat. Ann. § 32:104(A) provides that no person shall turn a vehicle at an intersection unless the vehicle is in proper position upon the roadway as required in La. Rev. Stat. Ann. § 32:101, and unless and until such movement can be made with reasonable safety. Gryder v. Jackson, 739 So. 2d 246, 1999 La. App. LEXIS 1880 (June 16, 1999), writ denied by La. 99-2576, 750 So. 2d 986, 1999 La. LEXIS 3266 (La. Nov. 24, 1999).

Truck driver was validly held to be partially at fault for an automobile accident in which a motorist was injured and was the basis of the motorist’s tort action that sought a recovery for those injuries; the record showed that the truck driver, whose vehicle was one lane over from the curb lane just prior to executing a right hand turn that led to the accident, violated the requirement under La. Rev. Stat. Ann. § 32:101(A) that a right turn be made as close as practicable to a roadway’s edge and that violation contributed to the accident. Ashby v. Anheuser-Busch, Inc., 719 So. 2d 601, 1998 La. App. LEXIS 2730 (Sept. 23, 1998).

Where a driver attempted to make a left turn from the middle lane of a three-lane one-way thoroughfare in violation of La. Rev. Stat. Ann. § 32:101(A)(3) and in doing so crossed another driver’s lane of travel, causing a collision, her negligence was actionable. Austin v. State Farm Mut. Auto. Ins. Co., 400 So. 2d 709, 1981 La. App. LEXIS 4068 (May 27, 1981), writ of certiorari denied by 406 So. 2d 605, 1981 La. LEXIS 10546 (La. 1981).

La. Rev. Stat. Ann. § 32:101 cannot be relied on as an absolute defense where a truck driver turning right was unable to complete the maneuver without encroaching into the left lane; driver had the duty not to interfere with progress of another motorist. Sullivan v. Zetz 7-Up Bottling Co., 376 So. 2d 614, 1979 La. App. LEXIS 3108 (Oct. 10, 1979).

Motorist who did not check his rearview mirror to make sure that there was no oncoming traffic before making a left-hand turn, as was required by La. Rev. Stat. Ann. §§ 32:101 and 104, was liable for a collision with an oncoming car. Young v. De Villier, 282 So. 2d 738, 1973 La. App. LEXIS 6816 (Aug. 31, 1973).

Driver making a left turn onto a two lane highway was required by La. Rev. Stat. Ann. § 32:101(3) to turn into the outside lane unoccupied by approaching traffic where he knew that a car was approaching in the inside lane. Duplechien v. McNabb, 260 So. 2d 789, 1972 La. App. LEXIS 5766 (Apr. 4, 1972), writ of certiorari denied by 262 LA. 132, 262 So. 2d 395, 1972 La. LEXIS 4946 (1972).

Left hand turn across a highway constitutes one of the most hazardous maneuvers that a driver is called on to perform, and he must initially ascertain by careful observation that the maneuver is executable safely without danger to normal overtaking and on-coming traffic, and he must yield the right-of-way to that traffic. Matthews v. Government Employees’ Ins. Co., 235 So. 2d 107, 1970 La. App. LEXIS 5328 (May 4, 1970).

By merely glancing at her inside rearview mirror prior to making a left turn off of the highway, the driver did not ascertain whether she was able to turn safely, as required under La. Rev. Stat. Ann. § 32:101; consequently, the driver’s negligence was determined to be the proximate cause of the collision. Hoover v. State Farm Mut. Auto. Ins. Co., 185 So. 2d 548, 1966 La. App. LEXIS 5387 (Apr. 4, 1966), writ of certiorari denied by 249 LA. 473, 187 So. 2d 446, 1966 La. LEXIS 2261 (1966).

Based largely on the testimony of an off-duty officer who witnessed the accident, the trial court correctly found that defendant’s negligence in attempting a U-turn on a divided road when plaintiff’s car was in close proximity was the sole cause of the accident. Majors Tool Co. v. King, 158 So. 2d 266, 1963 La. App. LEXIS 2067 (Dec. 2, 1963).

Under former La. Rev. Stat. Ann. §§ 32:235(B), 32:237(E) (now La. Rev. Stat. Ann. §§ 32:101 and 32:122, respectively) an automobile driver did not have the legal right to commence a left turn by driving over the center line, when confronted with unfavorable traffic conditions, and was negligent in failing to check to his rear and wait until the following vehicle either slowed or overtook his truck. Dempster v. Beauboeuf, 155 So. 2d 111, 1963 La. App. LEXIS 1151 (July 1, 1963).

Road maintenance worker was contributorily negligent in causing a car that was attempting to pass him on the right to strike his piece of heavy equipment because he violated former La. Rev. Stat. Ann. § 32:235(A) (now La. Rev. Stat. Ann. § 32:101) by failing to check for cars behind or on the side or use a signal before executing a U-turn. Shepherd v. Robin, 152 So. 2d 285, 1963 La. App. LEXIS 1533 (Mar. 29, 1963), writ of certiorari denied by 244 LA. 671, 153 So. 2d 884, 1963 La. LEXIS 2450 (1963).

Where the claimant tried to make a left turn when the employer’s oncoming truck was so near as to make the turn dangerous as per former La. Rev. Stat. Ann. § 32:235 (now La. Rev. Stat. Ann. § 32:101), her action was the negligent proximate cause of the accident, making it impossible for her or her passenger to recover damages from the employer. Arnold v. Olinde Hardware & Supply Co., 150 So. 2d 317, 1963 La. App. LEXIS 1362 (Feb. 22, 1963).

Defendant driver’s negligence was found to be the sole proximate cause of the accident, because he failed to ascertain that there was no oncoming traffic, vehicle, or pedestrian approaching in either direction before he turned left. Bailey v. National Surety Corp., 149 So. 2d 669, 1963 La. App. LEXIS 1306 (Jan. 18, 1963).

Former La. Rev. Stat. Ann. § 32:235 (now La. Rev. Stat. Ann. § 32:101) placed a responsibility on the driver of a car attempting to make a left turn across the highway to see that such a turn can be made safely and not to attempt to make a turn unless the way is clear; accordingly, where a truck was struck by a passing vehicle as it attempted a left turn into a driveway, the proximate cause of the accident was the truck driver’s negligence in failing to keep the proper lookout and failing to ascertain that he could make the left turn with safety. Wesley v. Home Indem. Co., 148 So. 2d 333, 1962 La. App. LEXIS 2685 (Dec. 6, 1962), affirmed by 245 LA. 133, 157 So. 2d 467, 1963 La. LEXIS 2651 (1963).

Where a driver attempted to make a left turn across the highway without determining that the turn could be made safely, as required by La. Rev. Stat. Ann. § 32:235 (now La. Rev. Stat. Ann. § 32:101), the driver was liable for personal injury and property damage suffered by a motorist whose car was hit when a third party swerved to avoid colliding with the left-turning vehicle. U. S. Fidelity & Guaranty Co. v. Bergeron, 148 So. 2d 162, 1962 La. App. LEXIS 2671 (Nov. 9, 1962).

Driver who made a left turn after seeing the vehicle of the plaintiff approaching a half block away was liable in negligence and should not have attempted to execute such a turn where there was danger to normal overtaking or oncoming traffic. Magneto Ignition Service Co. v. Parker, 124 So. 2d 788, 1960 La. App. LEXIS 1223 (Dec. 1, 1960).

Where an automobile owner made a left hand turn on a highway without first signaling her intention, she was negligent and her actions constituted the proximate cause of a collision between her automobile and a truck owners’ vehicle. Thomas v. Attison, 125 So. 2d 511, 1960 La. App. LEXIS 1306 (Dec. 1, 1960).

When a left-hand turn is being made by a motorist from a public highway or street and an accident occurs, the burden rests heavily on the driver making such turn to explain how the accident occurred or to show he was free from negligence. Mock v. Savage, 123 So. 2d 806, 1960 La. App. LEXIS 1113 (Oct. 27, 1960).

Left turns are among the most dangerous operations which a motorist may undertake, and the greatest care and caution is required in their execution. Madison v. Southern Farm Bureau Casualty Ins. Co., 120 So. 2d 342, 1960 La. App. LEXIS 953 (Apr. 28, 1960).

The operator of a motor vehichle who deires to make a left turn carries the responsibility of being certain the turn can be made without danger to normal overtaking or oncoming traffic and he must yield the right-of-way. Madison v. Southern Farm Bureau Casualty Ins. Co., 120 So. 2d 342, 1960 La. App. LEXIS 953 (Apr. 28, 1960).

Under former La. Rev. Stat. Ann. § 32:235 (now La. Rev. Stat. Ann. § 32:101), a driver passing on the left was not guilty of contributory negligence because the entrance to a shipyard into which the other vehicle was turning was a private road rather than a public highway, and the passing driver did not overtake and pass the lead vehicle driver at an “intersection of the highway”. Babineaux v. Sims, 111 So. 2d 848, 1959 La. App. LEXIS 950 (May 1, 1959).

Under former La. Rev. Stat. Ann. § 32:235 (now La. Rev. Stat. Ann. § 32:101), a driver attempting a left turn had the burden of showing himself free from negligence when a collision occurred between his automobile and an oncoming vehicle. Kirby v. Fidelity & Casualty Co., 110 So. 2d 182, 1959 La. App. LEXIS 825 (Mar. 23, 1959).

Left-turning driver who gave a left turn signal and commenced a left turn upon a reasonable belief that the vehicle behind him was maintaining a proper lookout and saw his turn signal was not negligent where his turn was undertaken based on a reasonable belief that it would not unduly interfere with the progress of approaching traffic, as required by former La. Rev. Stat. Ann. § 32:235 (now La. Rev. Stat. Ann. § 32:101. Newman v. Southern Farm Bureau Casualty Ins. Co., 110 So. 2d 816, 1959 La. App. LEXIS 866 (Mar. 23, 1959).

The fact that the roadway was so banked as to encourage or facilitate a turn into the left lane of traffic of the intersecting highway, or that the intersection at this point was particularly wide, did not excuse the truck driver from the duty of exercising due caution imposed upon him under former La. Rev. Stat. Ann. § 32:235 (now La. Rev. Stat. Ann. § 32:101) not to turn into the left lane of the intersecting highway unless he was sure this lane was clear of any approaching traffic. Prioux v. Dressell, 109 So. 2d 254, 1959 La. App. LEXIS 781 (Jan. 5, 1959).

In a truck driver’s action against a truck owner for property damage that had arisen from a collision, the attempt by the operator of the owner’s truck to pass at an intersection, and the failure by the operator to properly observe to properly observe a signal by the truck driver of the truck driver’s impending turn, were without excuse under the state traffic regulatory statute. Ponthieu v. Dubroc, 108 So. 2d 25, 1958 La. App. LEXIS 707 (Dec. 19, 1958).

Driver who attempted to turn left across a highway through a line of stopped cars in the dark and pulled directly into the path of an oncoming vehicle acted negligently because the situation was inherently hazardous due to restricted visibility; and violated former La. Rev. Stat. Ann. § 32:235 (now La. Rev. Stat. Ann. § 32:101), which required the driver to yield the right-of-way. Kugler v. Thomas, 101 So. 2d 729, 1958 La. App. LEXIS 567 (Mar. 17, 1958).

Driver was negligent in attempting a left-hand turn, where there was no evidence she made any observation as to traffic approaching in the westernmost lane of traffic prior to her entrance into the intersection and commencement of a left turn. Allstate Ins. Co. v. Employers Liability Assurance Corp., 98 So. 2d 852, 1957 La. App. LEXIS 942 (Nov. 26, 1957).

Driver who was making a left turn owed no duty, under former La. Rev. Stat. Ann. § 32:235 (now La. Rev. Stat. Ann. § 32:101), to a driver approaching from the rear, and had the superior right. Johnson v. Wilson, 97 So. 2d 674, 1957 La. App. LEXIS 867 (Oct. 4, 1957), affirmed in part and reversed in part by 239 LA. 390, 118 So. 2d 450, 1960 La. LEXIS 935 (1960).

Proximate cause of an automobile accident was the negligence of a driver in undertaking a left turn into a driveway on the opposite side of the thoroughfare without having a clear chance of successfully completing such dangerous maneuver. Washington Fire & Marine Ins. Co. v. Firemen’s Ins. Co., 232 LA. 379, 94 So. 2d 295, 1957 La. LEXIS 1187 (Feb. 25, 1957).

Employer’s recovery of property damages against a driver who was attempting to pass the employee in the left lane was barred by the employee’s negligence in attempting to make a left turn in a long, angling manner in violation of former La. Rev. Stat. Ann. § 32:235 (now La. Rev. Stat. Ann. § 32:101) and in failing to look to the rear, pursuant to former La. Rev. Stat. Ann. § 32:236 (now La. Rev. Stat. Ann. § 32:104), to see if the turn signal was being obeyed or whether the way was clear for such a turn. Jenkins v. Fidelity & Casualty Co., 92 So. 2d 120, 1957 La. App. LEXIS 593 (Jan. 2, 1957).

Under former La. Rev. Stat. Ann. §§ 32:235 and 32:236 (now La. Rev. Stat. Ann. §§ 32:101 and 32:104), a driver that was attempting to make a left-hand turn was negligent in failing to look behind him before making the turn, which led to a collision between the driver and a vehicle that was attempting to pass him. Brown & Williamson Tobacco Corp. v. Baumgardner, 92 So. 2d 107, 1957 La. App. LEXIS 588 (Jan. 2, 1957).

Motorist who desires to make a left turn on a city street is not required by law to wait until there is no traffic in sight before attempting to do so. Moncrieff v. Lacobie, 89 So. 2d 471, 1956 La. App. LEXIS 840 (June 29, 1956).

Where plaintiff driver had seen intervening traffic stopped and slowed behind her, waiting for her to turn at an intersection, she was not under any duty to anticipate that defendants’ driver would violate his statutory duties and attempt to pass the stopped traffic at the intersection while plaintiff was in the process of completing her left turn, which turn had temporarily been delayed by heavy traffic approaching from the other direction. Moncrieff v. Lacobie, 89 So. 2d 471, 1956 La. App. LEXIS 840 (June 29, 1956).

Driver that failed to signal his intent to turn onto a private plantation road from a highway, and failed to ascertain whether the turn could be made safely before making it as required by former La. Rev. Stat. Ann. § 32:235(A) (now La. Rev. Stat. Ann. § 32:101), was contributorily negligent in an accident that resulted when a driver to his rear attempted to pass him during the execution of the turn. Labarre v. Booth, 84 So. 2d 626, 1955 La. App. LEXIS 1079 (Dec. 30, 1955).

National guardsman who drove around a vehicle stopped at an intersection and made a wide right turn, which caused him to cross the centerline, was negligent in violating former La. Rev. Stat. Ann. § 32:235(B) (now La. Rev. Stat. Ann. § 32:101). Marler v. State, 78 So. 2d 26, 1955 La. App. LEXIS 628 (Jan. 31, 1955).

Bus driver that was completely aware of a truck driver’s approach from the rear of the bus was negligent in attempting to make a turn without being assured that it could be completed in safety. Callia v. Rambin, 78 So. 2d 44, 1955 La. App. LEXIS 629 (Jan. 31, 1955).

• Wrongful Death & Survival Actions

•• General Overview. — Employer’s recovery of property damages against a driver who was attempting to pass the employee in the left lane was barred by the employee’s negligence in attempting to make a left turn in a long, angling manner in violation of former La. Rev. Stat. Ann. § 32:235 (now La. Rev. Stat. Ann. § 32:101) and in failing to look to the rear, pursuant to former La. Rev. Stat. Ann. § 32:236 (now La. Rev. Stat. Ann. § 32:104), to see if the turn signal was being obeyed or whether the way was clear for such a turn. Jenkins v. Fidelity & Casualty Co., 92 So. 2d 120, 1957 La. App. LEXIS 593 (Jan. 2, 1957).

TRANSPORTATION LAW

• Private Vehicles

•• Safety Standards

••• General Overview. — La. Rev. Stat. Ann. § 32:101 required a right turning motorist to stay as close as practicable to the right-hand edge of the roadway; La. Rev. Stat. Ann. § 32:104 required a turning motorist to give a signal for at least 100 feet of his intention to turn and to refrain from turning unless such movement could be made with reasonable safety; a motorist was negligent and liable for damages in a personal injury action for failing to follow these highway rules. Adams v. Employers Liability Assurance Corp., 232 So. 2d 311, 1969 La. App. LEXIS 6087 (June 12, 1969).

•• Traffic Regulation

••• General Overview. — Judgment in favor of a motorist was upheld, because the other motorist should not have made a left turn without first ascertaining its safety. The latter motorist had to show an absence of negligence on his part. Ditcharo v. Allstate Ins. Co., 772 So. 2d 928, 2000 La. App. LEXIS 2800 (Nov. 8, 2000).

Truck driver was validly held to be partially at fault for an automobile accident in which a motorist was injured and was the basis of the motorist’s tort action that sought a recovery for those injuries; the record showed that the truck driver, whose vehicle was one lane over from the curb lane just prior to executing a right hand turn that led to the accident, violated the requirement under La. Rev. Stat. Ann. § 32:101(A) that a right turn be made as close as practicable to a roadway’s edge and that violation contributed to the accident. Ashby v. Anheuser-Busch, Inc., 719 So. 2d 601, 1998 La. App. LEXIS 2730 (Sept. 23, 1998).

Van driver who entered the southbound three lanes of a six-lane highway violated La. Rev. Stat. Ann. § 32:101(3) by steering into the far right lane because a car driver was proceeding in that lane and had no way to veer into the middle lane to avoid a crash. King v. State Farm Mut. Auto. Ins. Co., 485 So. 2d 578, 1986 La. App. LEXIS 6357 (Mar. 12, 1986), writ of certiorari denied by 488 So. 2d 201, 1986 La. LEXIS 6338 (La. 1986), writ of certiorari denied by 479 U.S. 884, 107 S. Ct. 275, 93 L. Ed. 2d 251, 1986 U.S. LEXIS 4243, 55 U.S.L.W. 3258 (1986).

Trial court properly upheld jury verdict which found claimant the proximate cause of an auto accident because the claimant failed to make a right hand turn, at an intersection, as close as practicable to the right-hand curb and failed to keep a lookout for vehicles upon the highway. Cripps v. Kennedy, 364 So. 2d 243, 1978 La. App. LEXIS 3850 (Oct. 13, 1978).

Where defendant driver illegally made a right-hand turn from a left lane, in violation of La. Rev. Stat. Ann. § 32:101, the court held that he was negligent and awarded damages to plaintiff driver, who was in the lane immediately to the right of the defendant. Davis v. Bowman, 346 So. 2d 225, 1977 La. App. LEXIS 3550 (Jan. 12, 1977).

La. Rev. Stat. § 32:104 provides that no person shall turn a vehicle at an intersection unless the vehicle is in proper position upon the roadway as required in La. Rev. Stat. § 32:101, or turn a vehicle to enter a private road or driveway, or otherwise turn a vehicle from a direct course or move right or left upon a roadway unless and until such movement can be made with reasonable safety. Clements v. Continental Ins. Co., 277 So. 2d 714, 1973 La. App. LEXIS 5812 (May 1, 1973).

Where driver testified that she did not look over her shoulder or in the exterior mirror on the driver’s side prior to making a left turn, she was contributorily negligent under La. Rev. Stat. Ann. §§ 32:101 and 32:104, even where a passing vehicle struck her in the intersection. Hughes v. Whitten, 276 So. 2d 405, 1973 La. App. LEXIS 6063 (Apr. 3, 1973).

Left hand turn across a highway constitutes one of the most hazardous maneuvers that a driver is called on to perform, and he must initially ascertain by careful observation that the maneuver is executable safely without danger to normal overtaking and on-coming traffic, and he must yield the right-of-way to that traffic. Matthews v. Government Employees’ Ins. Co., 235 So. 2d 107, 1970 La. App. LEXIS 5328 (May 4, 1970).

Driver attempted to turn right in the face of oncoming traffic, in violation of La. Rev. Stat. Ann. § 32:101, when she made a wide right turn and pulled over into the left-hand lane prior to turning right; the driver was also found contributorily negligent when a tractor trailer that was attempting to pass her in the right lane collided with her vehicle. Accomando v. St. Louis Fire & Marine Ins. Co., 228 So. 2d 676, 1969 La. App. LEXIS 5580 (Nov. 17, 1969).

La. Rev. Stat. Ann. § 32:101 required a right turning motorist to stay as close as practicable to the right-hand edge of the roadway; La. Rev. Stat. Ann. § 32:104 required a turning motorist to give a signal for at least 100 feet of his intention to turn and to refrain from turning unless such movement could be made with reasonable safety; a motorist was negligent and liable for damages in a personal injury action for failing to follow these highway rules. Adams v. Employers Liability Assurance Corp., 232 So. 2d 311, 1969 La. App. LEXIS 6087 (June 12, 1969).

Although the driver was negligent in having attempted to overtake the trucker’s vehicle in a no passing zone, the trucker’s personal injury action was properly dismissed for his contributory negligence on the grounds that he had failed to signal his left turn and that he did not look in his mirrors at the intersection to ascertain whether he had clearance for the turn, as was required by La. Rev. Stat. Ann. § 32:101(A)(2). Flournoy v. Otero, 212 So. 2d 559, 1968 La. App. LEXIS 4587 (July 2, 1968).

A driver, who was driving in the extreme left lane and who gave a left turn signal as she approached an intersection, was in compliance with La. Rev. Stat. Ann.§ 32:101. Williams v. Bologna Bros., Inc., 194 So. 2d 131, 1966 La. App. LEXIS 4461 (Dec. 28, 1966).

By merely glancing at her inside rearview mirror prior to making a left turn off of the highway, the driver did not ascertain whether she was able to turn safely, as required under La. Rev. Stat. Ann. § 32:101; consequently, the driver’s negligence was determined to be the proximate cause of the collision. Hoover v. State Farm Mut. Auto. Ins. Co., 185 So. 2d 548, 1966 La. App. LEXIS 5387 (Apr. 4, 1966), writ of certiorari denied by 249 LA. 473, 187 So. 2d 446, 1966 La. LEXIS 2261 (1966).

The execution of a left turn is a hazardous undertaking, and the law imposes on the driver attempting such the duty of extreme caution. La. Rev. Stat. Ann. § 32:101(2) requires that an approach for a left turn from a two-way highway must be made on the right-hand side of the highway and that the turn must not be made until reaching the intersection. Howard v. Fidelity & Casualty Co., 179 So. 2d 522, 1965 La. App. LEXIS 3982 (Oct. 27, 1965), limited by Summers v. Hartford Acci. & Indem. Co., 229 So. 2d 742, 1969 La. App. LEXIS 5600 (La.App. 1 Cir. 1969).

In a personal injury action, where a motorist was suddenly confronted with an emergency, it was found that the motorist was not guilty of negligence in the operation of his vehicle under La. Rev. Stat. Ann. 32:101(3). Kimball v. Landreneau, 170 So. 2d 665, 1964 La. App. LEXIS 2228 (Dec. 21, 1964).

Operator of a truck tractor without a trailer did not violate former La. Rev. Stat. Ann. § 32:235(A) (now La. Rev. Stat. Ann. § 32:101(A)) when he made a U turn across the neutral ground in a four lane highway, where an oncoming car could easily have passed the truck without delay in the absence of a pedestrian’s action of running into the path of the car after speaking to the truck driver. Cox v. Murray, 167 So. 2d 523, 1964 La. App. LEXIS 1948 (July 15, 1964), writ of certiorari denied by 246 LA. 885, 168 So. 2d 269, 1964 La. LEXIS 2791 (1964).

Where the claimant tried to make a left turn when the employer’s oncoming truck was so near as to make the turn dangerous as per former La. Rev. Stat. Ann. § 32:235 (now La. Rev. Stat. Ann. § 32:101), her action was the negligent proximate cause of the accident, making it impossible for her or her passenger to recover damages from the employer. Arnold v. Olinde Hardware & Supply Co., 150 So. 2d 317, 1963 La. App. LEXIS 1362 (Feb. 22, 1963).

Former La. Rev. Stat. Ann. § 32:235 (now La. Rev. Stat. Ann. § 32:101) placed a responsibility on the driver of a car attempting to make a left turn across the highway to see that such a turn can be made safely and not to attempt to make a turn unless the way is clear; accordingly, where a truck was struck by a passing vehicle as it attempted a left turn into a driveway, the proximate cause of the accident was the truck driver’s negligence in failing to keep the proper lookout and failing to ascertain that he could make the left turn with safety. Wesley v. Home Indem. Co., 148 So. 2d 333, 1962 La. App. LEXIS 2685 (Dec. 6, 1962), affirmed by 245 LA. 133, 157 So. 2d 467, 1963 La. LEXIS 2651 (1963).

Where a driver attempted to make a left turn across the highway without determining that the turn could be made safely, as required by La. Rev. Stat. Ann. § 32:235 (now La. Rev. Stat. Ann. § 32:101), the driver was liable for personal injury and property damage suffered by a motorist whose car was hit when a third party swerved to avoid colliding with the left-turning vehicle. U. S. Fidelity & Guaranty Co. v. Bergeron, 148 So. 2d 162, 1962 La. App. LEXIS 2671 (Nov. 9, 1962).

In a negligence action that arose out of a traffic accident, even though the defending driver and her husband claimed that the driver had the right of way pursuant to former La. Rev. Stat. Ann. § 32:237 (now La. Rev. Stat. Ann. § 32:121), because she approached the intersection from the opposing driver’s right, the trial court properly found that because the defending driver was required to make a left turn at the intersection, she was required under former La. Rev. Stat. Ann. § 32:235 (now La. Rev. Stat. Ann. § 32:101) to yield the right of way to the approaching vehicle and was prohibited from attempting to make the turn unless the way was clear. Hayes v. Karsh, 138 So. 2d 825, 1962 La. App. LEXIS 1698 (Mar. 12, 1962).

Where the driver making a left-hand turn admitted to not seeing the oncoming car until after already beginning to make the left-hand turn, where the motorist operating the approaching vehicle had no opportunity to avoid the collision, and where a collision occurred between the two vehicles, the left turning driver’s negligence was the cause of the accident. Bouwell v. Marquette Casualty Co., 125 So. 2d 168, 1960 La. App. LEXIS 1251 (Dec. 5, 1960).

Driver who made a left turn after seeing the vehicle of the plaintiff approaching a half block away was liable in negligence and should not have attempted to execute such a turn where there was danger to normal overtaking or oncoming traffic. Magneto Ignition Service Co. v. Parker, 124 So. 2d 788, 1960 La. App. LEXIS 1223 (Dec. 1, 1960).

Driver was erroneously exonerated from contributory negligence in an action arising out of an automobile accident in view of uncontroverted facts disclosing that he violated the positive provisions of former La. Rev. Stat. Ann. § 32:235(B) (now La. Rev. Stat. Ann. § 32:101), in crossing over the center line of the highway in order to negotiate a left turn and that he was also imprudent in pulling into the left lane without looking into his rear view mirror immediately before undertaking such a movement. Johnson v. Wilson, 239 LA. 390, 118 So. 2d 450, 1960 La. LEXIS 935 (Feb. 15, 1960).

Rule stated in former La. Rev. Stat. Ann. § 32:235(B) (now La. Rev. Stat. Ann. § 32:101) that requires a driver making a left turn at an intersection to remain in his own traffic lane until making the turn applies equally, if not with stronger reason, to the making of a left turn into a private road from a public highway. Johnson v. Wilson, 239 LA. 390, 118 So. 2d 450, 1960 La. LEXIS 935 (Feb. 15, 1960).

Under former La. Rev. Stat. Ann. § 32:235 (now La. Rev. Stat. Ann. § 32:101), a driver passing on the left was not guilty of contributory negligence because the entrance to a shipyard into which the other vehicle was turning was a private road rather than a public highway, and the passing driver did not overtake and pass the lead vehicle driver at an “intersection of the highway”. Babineaux v. Sims, 111 So. 2d 848, 1959 La. App. LEXIS 950 (May 1, 1959).

Last clear chance doctrine did not apply where a driver making a left turn hit a bicycle in the outside lane of the street he was entering; had the driver completed his turn in the lane nearest to the center of the highway as required by former La. Rev. Stat. Ann. § 32L235 (now La. Rev. Stat. Ann. § 32:101), no accident would have occurred. McCandless v. Southern Bell Tel. & Tel. Co., 101 So. 2d 704, 1958 La. App. LEXIS 563 (Mar. 17, 1958), affirmed by 239 LA. 983, 120 So. 2d 501, 1960 La. LEXIS 990 (1960).

Driver who attempted to turn left across a highway through a line of stopped cars in the dark and pulled directly into the path of an oncoming vehicle acted negligently because the situation was inherently hazardous due to restricted visibility; and violated former La. Rev. Stat. Ann. § 32:235 (now La. Rev. Stat. Ann. § 32:101), which required the driver to yield the right-of-way. Kugler v. Thomas, 101 So. 2d 729, 1958 La. App. LEXIS 567 (Mar. 17, 1958).

Driver who was making a left turn owed no duty, under former La. Rev. Stat. Ann. § 32:235 (now La. Rev. Stat. Ann. § 32:101), to a driver approaching from the rear, and had the superior right. Johnson v. Wilson, 97 So. 2d 674, 1957 La. App. LEXIS 867 (Oct. 4, 1957), affirmed in part and reversed in part by 239 LA. 390, 118 So. 2d 450, 1960 La. LEXIS 935 (1960).

Plaintiff was barred from recovering any damages for injuries sustained in an automobile accident because the plaintiff was contributorily negligent by failing to further reduce his speed or bring his vehicle under control based on the distance the plaintiff observed the defendant’s left turn signal. Washington Fire & Marine Ins. Co. v. Firemen’s Ins. Co., 88 So. 2d 402, 1956 La. App. LEXIS 509 (June 14, 1956), annulled by 232 LA. 379, 94 So. 2d 295, 1957 La. LEXIS 1187 (1957).

Driver that failed to signal his intent to turn onto a private plantation road from a highway, and failed to ascertain whether the turn could be made safely before making it as required by former La. Rev. Stat. Ann. § 32:235(A) (now La. Rev. Stat. Ann. § 32:101), was contributorily negligent in an accident that resulted when a driver to his rear attempted to pass him during the execution of the turn. Labarre v. Booth, 84 So. 2d 626, 1955 La. App. LEXIS 1079 (Dec. 30, 1955).

Driver who swerved in an attempt to avoid another driver’s oncoming vehicle was not liable, because the other driver failed to yield before turning as required by former La. Rev. Stat. Ann. § 32:235 (now La. Rev. Stat. Ann. § 32:101). Tyler v. Marquette Casualty Co., 79 So. 2d 376, 1955 La. App. LEXIS 723 (Mar. 22, 1955).

Driver who pulled off towards the left shoulder of a highway and appeared to be making a stop then pulled back onto the highway and headed towards the center stripe into the path of a car traveling in the same direction on the highway was the sole and proximate cause of the other driver’s injuries where the other driver swerved to the left to avoid hitting the driver and crashed into a concrete culvert because the driver failed to determine whether any cars were following behind him or if it was safe to pull back out onto the highway. Martin v. Bruchhaus, 74 So. 2d 316, 1954 La. App. LEXIS 846 (May 31, 1954).

§ 102. Turning on curve or crest of grade prohibited.

No vehicle shall be turned so as to proceed in the opposite direction upon any curve, or upon the approach to or near the crest of a grade, where such vehicle cannot be seen by the driver of any other vehicle approaching from either direction within five hundred feet. (Acts 1962, No. 310, § 1.)

CROSS REFERENCES

Municipal Law. — Limitations on turning around. Shreveport Code of Ordinance § 90-139.

Operation of vehicles: turning and stopping rules > limitations on turning around; use of storage lanes while turning. New Orleans Code of Ordinance § 154-443.

Traffic code > turning on curb or crest of grade prohibited (city). Baton Rouge Code of Ordinance § 11:109.

Traffic code > turning on curve or crest prohibited (city). Baton Rouge Code of Ordinance § 11:101.

JUDICIAL DECISIONS

INDEX

TORTS
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TORTS

• Transportation Torts

•• Motor Vehicles. — La. Rev. Stat. Ann. § 32:102, which prohibited turning around at a blind curve or hill crest, was inapplicable to a driver who stopped as far off a gravel road as possible in order to reverse to access a lane, and the negligence of the driver of an approaching vehicle, which rounded a curve and collided with the stopped vehicle, was the sole proximate cause of the collision. Johnson v. Allstate Ins. Co., 208 So. 2d 728, 1968 La. App. LEXIS 5349 (Mar. 27, 1968), writ of certiorari denied by 252 LA. 272, 210 So. 2d 510, 1968 La. LEXIS 2722 (1968).

§ 103. Moving parked vehicles.

No person shall move a vehicle which is stopped, standing, or parked unless and until such movement can be made with reasonable safety. (Acts 1962, No. 310, § 1.)

CROSS REFERENCES

Municipal Law. — Operation of vehicles: turning and stopping rules > improper starting or backing. New Orleans Code of Ordinance § 154-438.

Traffic code > moving parked vehicle (city). Baton Rouge Code of Ordinance § 11:102.
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TORTS

• Negligence

•• Proof

••• Violations of Law

•••• General Overview. — Under La. Rev. Stat. Ann. § 32:103, no person could move a vehicle which was stopped, standing, or parked unless and until such movement could be made with reasonable safety; under La. Rev. Stat. Ann. § 32:281(A), the driver of a vehicle could not back the same unless such movement could be made with reasonable safety and without interference with other traffic; in a personal injury action, a pickup truck driver was negligent when he backed his truck from a parking lane, hitting a motorcyclist. Signorelli v. Jones, 483 So. 2d 672, 1986 La. App. LEXIS 6155 (Feb. 13, 1986).

• Transportation Torts

•• Motor Vehicles. — Pursuant to La. Rev. Stat. Ann. §§ 32:103 and 32:281, a motorist shall not back or move a vehicle that is parked unless such movement can be made with reasonable safety. Endsley v. Pennington, 718 So. 2d 650, 1998 La. App. LEXIS 2663 (Sept. 29, 1998).

La. Rev. Stat. Ann. § 32:103 was violated where the driver’s inadvertent failure to observe the presence of the complainant in his attempt to get out of a parking lot was the sole cause of the accident. Cheramie v. Pierce, 261 So. 2d 380, 1972 La. App. LEXIS 6571 (Apr. 17, 1972).

Driver in a parallel parking space who, in pulling out of the space, struck another car was negligent for failing to safely exit the space. McGee v. United States Fidelity & Guaranty Co., 212 So. 2d 465, 1968 La. App. LEXIS 4783 (June 18, 1968).

TRANSPORTATION LAW

• Private Vehicles

•• Traffic Regulation

••• General Overview. — Under La. Rev. Stat. Ann. § 32:103, no person could move a vehicle which was stopped, standing, or parked unless and until such movement could be made with reasonable safety; under La. Rev. Stat. Ann. § 32:281(A), the driver of a vehicle could not back the same unless such movement could be made with reasonable safety and without interference with other traffic; in a personal injury action, a pickup truck driver was negligent when he backed his truck from a parking lane, hitting a motorcyclist. Signorelli v. Jones, 483 So. 2d 672, 1986 La. App. LEXIS 6155 (Feb. 13, 1986).

§ 104. Turning movements and required signals.

A. No person shall turn a vehicle at an intersection unless the vehicle is in proper position upon the roadway as required in R.S. 32:101, or turn a vehicle to enter a private road or driveway, or otherwise turn a vehicle from a direct course or move right or left upon a roadway unless and until such movement can be made with reasonable safety.

B. Whenever a person intends to make a right or left turn which will take his vehicle from the highway it is then traveling, he shall give a signal of such intention in the manner described hereafter and such signal shall be given continuously during not less than the last one hundred (100) feet traveled by the vehicle before turning.

C. No person shall stop or suddenly decrease the speed of a vehicle without first giving an appropriate signal in the manner provided herein to the driver of any vehicle immediately to the rear when there is opportunity to give such signal.

D. The signals provided for in R.S. 32:105(B) shall be used to indicate an intention to turn, change lanes or start from a parked position and shall not be flashed on one side only on a parked or disabled vehicle, or flashed as a courtesy or “do pass” signal to operators of other vehicles approaching from the rear. (Added by Acts 1962, No. 310, § 1; Amended by Acts 1963, No. 33, § 2; Acts 1970, No. 538, § 1.)

CROSS REFERENCES

Municipal Law. — Operation of vehicles: turning and stopping rules > position, signal for change of direction, starting and stopping. New Orleans Code of Ordinance § 154-437.

Traffic code > turning movements and required signals (city). Baton Rouge Code of Ordinance § 11:103.

Turning and stopping signals. Shreveport Code of Ordinance § 90-140.

Turning movements, safety requirement. Shreveport Code of Ordinance § 90-136.
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CIVIL PROCEDURE

• Appeals

•• Standards of Review

••• Clearly Erroneous Review. — Judgment in favor of vehicle owner and driver were affirmed when the taxicab driver was under a legal duty to keep his vehicle in his lane of travel until he was able to ascertain that it was safe for him to move into the left northbound lane, the taxicab driver breached that duty, and the trial court was not manifestly erroneous in concluding that the taxicab driver was completely at fault for the accident. Robert v. Nelson, 833 So. 2d 1136, 2002 La. App. LEXIS 3840 (Dec. 11, 2002).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Weapons

••• Possession

•••• General Overview. — Officers had probable cause to stop a car in which defendant was riding where the officers had a clear and unobstructed view of the car, saw a seatbelt violation and the driver fail to signal when turning, and once the car was stopped, the officers observed a gun in plain view, which defendant was convicted of possessing. State v. Lee, 836 So. 2d 589, 2002 La. App. LEXIS 4157 (Dec. 30, 2002), writ denied by La. 2003-0535, 855 So. 2d 755, 2003 La. LEXIS 3023 (La. Oct. 17, 2003).

• Search & Seizure

•• Warrantless Searches

••• Vehicle Searches. — Because defendant changed lanes without giving a proper signal, and because he did so directly in front of a state trooper, the trooper’s stop of defendant’s vehicle was for a violation of La. Rev. Stat. Ann. § 32:104(D) and was not pretextual. State v. Brew, 593 So. 2d 447, 1992 La. App. LEXIS 57 (Jan. 22, 1992).

INSURANCE LAW

• Claims & Contracts

•• Policy Interpretation

••• General Overview. — Exclusion in an accident insurance policy for “fighting, resisting arrest or violating the law” was construed to include law violations of like kind to fighting and resisting arrest, and did not include traffic infractions, particularly violations of certain provisions of the Highway Regulatory Act such as La. Rev. Stat. Ann. § 32:104 or La. Rev. Stat. Ann. §32:101 relating to illegal left turns. Thomas v. First Nat’l Life Ins. Co., 250 So. 2d 42, 1971 La. App. LEXIS 5896 (June 22, 1971).

TORTS

• Damages

•• General Overview. — Trial court erred when it apportioned 45 percent responsibility for a car accident to the driver whose car had been pushed into on-coming traffic by being rear-ended; and reduced the defendant’s fault was reduced to 25 percent. Acosta v. Boudreaux, 824 So. 2d 1218, 2002 La. App. LEXIS 2466 (July 30, 2002).

• Negligence

•• General Overview. — Pursuant to La. Rev. Stat. Ann. § 32:104(A), a truck driver’s negligence contributed to the collision on the grounds that he had decreased his speed as he turned left onto an unmarked gravel road where he was aware that another driver was passing vehicles behind the truck and its trailer. Palmieri v. Frierson, 275 So. 2d 214, 1973 La. App. LEXIS 6524 (Feb. 28, 1973), affirmed by 288 So. 2d 620, 1974 La. LEXIS 4526 (La. 1974).

A motorist who makes a left turn from a highway must determine whether the turn can be made with safety; if an accident occurs while the motorist is negotiating such a turn, the duty weighs heavily upon him to explain how the accident occurred, and that he was free from fault in negotiating the turn. Tallo v. Johnson, 255 So. 2d 446, 1971 La. App. LEXIS 5469 (Nov. 10, 1971), writ of certiorari denied by 260 LA. 704, 257 So. 2d 157, 1972 La. LEXIS 4839 (1972).

Plaintiff’s failure to look to the rear immediately before turning left off a highway into a private driveway was negligence on his part that precluded recovery for personal injuries and property damage when his car was struck by a trailing vehicle that did not see a hand turn signal and tried to pass; the court held that plaintiff failed to ascertain whether his turn could be made safely and without impeding overtaking traffic, as required by former La. Rev. Stat. Ann. § 32:236 (now La. Rev. Stat. Ann. § 32:236). Carville v. Old Colony Ins. Co., 250 So. 2d 177, 1971 La. App. LEXIS 6074 (May 31, 1971).

Plaintiff was properly denied damages after his car was rear-ended by defendant, because plaintiff’s sudden stop on the highway and defendant’s “tailgating” of him at a high speed constituted concurring negligence that required the claim’s rejection; a driver’s sudden decrease in speed without timely warning to an immediately trailing vehicle was negligence under La. Rev. Stat. Ann. § 32:104 in the absence of a sudden emergency, and the act of trailing a lead vehicle at a high speed more closely than was prudent was negligence under La. Rev. Stat. Ann. § 32:81, as it created an unreasonable risk of collision. Breaux v. Laughlin, 224 So. 2d 94, 1969 La. App. LEXIS 6108 (June 12, 1969).

Where the absence of rear lights or other warning devices on a pulpwood truck had been conceded, and, by stopping the truck on a main-traveled thoroughfare with the intent to make a left turn without first ascertaining that the movement could be made in safety, the driver also violated former La. Rev. Stat. Ann. § 32:236(A) (now La. Rev. Stat. Ann. § 32:104), a trial court’s finding of gross negligence was amply supported in the record. Peats v. Martin, 133 So. 2d 920, 1961 La. App. LEXIS 1366 (Oct. 26, 1961).

•• Causation

••• Proximate Cause

•••• General Overview. — In an action arising from an automobile accident, under La. Rev. Stat. Ann. § 32:104(A) the driver who turned in front of a tractor trailer was solely at fault in causing the accident. Whiddon v. Hutchinson, 668 So. 2d 1368, 1996 La. App. LEXIS 454 (Feb. 23, 1996), writ of certiorari denied by La. 96-0731, 672 So. 2d 923, 1996 La. LEXIS 1353 (La. May 10, 1996), writ of certiorari denied by La. 96-0775, 672 So. 2d 923, 1996 La. LEXIS 1403 (La. May 10, 1996).

Where driver took all of the required actions to ensure that she could safely make a left turn, a truck driver suddenly entered traffic from his stopped position behind a building without signaling, in violation of former La. Rev. Stat. Ann. § 32:236 (now La. Rev. Stat. Ann. § 32:104), the trucker’s gross negligence was the sole proximate cause of the accident. Mire v. St. Paul Mercury Indem. Co., 103 So. 2d 553, 1958 La. App. LEXIS 580 (May 26, 1958).

Because a truck driver should have anticipated that vehicles would enter the filling station while he was parked, his failures to look before pulling into the station and to use his turn signal as required by former La. Rev. Stat. Ann. § 32:236 (now La. Rev. Stat. Ann. §§ 32:104 and 32:105) were the proximate cause of an ensuing accident. Moses v. Fidelity & Casualty Co., 61 So. 2d 246, 1952 La. App. LEXIS 713 (Oct. 31, 1952).

•• Defenses

••• Comparative Negligence

•••• General Overview. — While the driver of the lead car involved in a rear-end collision violated the standard of care relative to making a left turn set forth in La. Rev. Stat. Ann. § 32:104, her negligence did not exonerate the driver of the rear car; under La. Rev. Stat. Ann. § 32:81(A), a following motorist in a rear-end collision was presumed to have breached his duty, and thus the driver of the rear car was two-thirds at fault and the driver of the lead car was one-third at fault. Ratcliff v. Hartford Fire & Cas., 2003 U.S. Dist. LEXIS 22308 (Dec. 9, 2003).

Trial court erred in not assigning a portion of fault to the driver of a vehicle that made a left turn without ensuring that it was safe to do so following an accident in which the driver’s vehicle was hit by a passing vehicle; the driver, by his own admission, failed to fulfill the duty of left-turning motorists to make a proper observation that the turn could be made without endangering a passing vehicle. Falgout v. Louis-Jeune, 799 So. 2d 610, 2001 La. App. LEXIS 2386 (Oct. 3, 2001), remanded by La. App. 2000-2452, 2001 La. App. LEXIS 3047 (La.App. 4 Cir. Nov. 13, 2001).

Accident victim had a great duty of care because she was making a left hand turn and her failure to look for traffic as she attempted to make a left turn constituted negligence and her percentage of fault was 40 percent. Courmier v. Travelers Ins. Co., 486 So. 2d 243, 1986 La. App. LEXIS 6682 (Apr. 9, 1986).

In an action for negligence by a driver and passenger against an operator and his insurer, the driver was contributorily negligent when he violated La. Rev. Stat. Ann. § 32:104 by failing to look or failing to see what he should have seen to determine whether or not the left turn could have been safely executed. Manuel v. Manuel, 299 So. 2d 902, 1974 La. App. LEXIS 4564 (Sept. 11, 1974).

In a negligence action for property damage resulting from collision occurring when a driver attempted to turn left and was struck by a passing truck, judgment for the truck driver was affirmed because the record demonstrated that the driver violated the first duty imposed by La. Rev. Stat. Ann. § 32:104 (A), not to turn a vehicle from a direct course unless the movement can be made with safety, which constituted contributory negligence. Dombroski v. Sauage, 271 So. 2d 915, 1973 La. App. LEXIS 7002 (Jan. 15, 1973).

A driver’s failure, in making a left turn, to be alert to a car behind her trying to pass on the left, was a contributing cause of the accident and prevented a recovery of damages. American Road Ins. Co. v. Brown, 269 So. 2d 539, 1972 La. App. LEXIS 6198 (Nov. 13, 1972).

Where a minor’s failure to use a turn signal and to use good judgment in turning off of a highway as required by La. Rev. Stat. Ann. § 32:104 caused an automobile collision, the other driver’s negligence was irrelevant because the minor’s contributory negligence precluded his recovery. Rieffel v. Hanover Ins. Co., 205 So. 2d 886, 1968 La. App. LEXIS 5141 (Jan. 9, 1968).

•• Duty

••• General Overview. — In a personal injury case, fault was correctly apportioned to a driver who failed to exercise reasonable safety under La. Rev. Stat. Ann. § 32:104 before he attempted to turn left onto a two-land roadway. Fontenot v. Omni Ins. Group, 745 So. 2d 716, 1999 La. App. LEXIS 2753 (Oct. 13, 1999).

Accident victim had a great duty of care because she was making a left hand turn and her failure to look for traffic as she attempted to make a left turn constituted negligence and her percentage of fault was 40 percent. Courmier v. Travelers Ins. Co., 486 So. 2d 243, 1986 La. App. LEXIS 6682 (Apr. 9, 1986).

One anticipating a left turn was under the obligation to keep a continuous surveillance to the rear before making the turn in order to ascertain whether the left turn could be made in safety; a left turn should not be made until it could be made with reasonable safety, pursuant to La. Rev. Stat. Ann. § 32:104; here, a vehicular accident was caused by the joint negligence of a tractor trailer driver and a pickup truck driver. Wilson v. Louisiana Dep’t of Highways, 254 So. 2d 65, 1971 La. App. LEXIS 5498 (Oct. 22, 1971), writ of certiorari denied by 260 LA. 297, 255 So. 2d 775, 1972 La. LEXIS 5542 (1972).

••• Affirmative Duty to Act

•••• Failure to Act. — Plaintiff’s failure to look to the rear immediately before turning left off a highway into a private driveway was negligence on his part that precluded recovery for personal injuries and property damage when his car was struck by a trailing vehicle that did not see a hand turn signal and tried to pass; the court held that plaintiff failed to ascertain whether his turn could be made safely and without impeding overtaking traffic, as required by former La. Rev. Stat. Ann. § 32:236 (now La. Rev. Stat. Ann. § 32:236). Carville v. Old Colony Ins. Co., 250 So. 2d 177, 1971 La. App. LEXIS 6074 (May 31, 1971).

•• Proof

••• General Overview. — Driver who brought a personal injury action against an insurer after being struck by a passing vehicle when the driver was attempting to make a left turn did not rebut the presumption of negligence that attached to a left-turning motorist; driver did not check her left-side mirror or glance over her left shoulder before attempting to turn and was, therefore, comparatively negligent in causing the accident. Attales v. Shelter Mut. Ins. Co., 488 So. 2d 474, 1986 La. App. LEXIS 6997 (May 15, 1986).

••• Violations of Law

•••• General Overview. — Where the driver properly signaled her intention to pass the tractor-trailer, and the farmer made an unsignaled left turn in front of the driver, in violation of his duties under La. Rev. Stat. Ann. § 32:104, the farmer was entirely liable for the resulting collision. Summarell v. Ross, 660 So. 2d 112, 1995 La. App. LEXIS 2308 (Aug. 23, 1995).

A trial court properly reduced by 50 percent the damages claimed by a motorist who was rear-ended as she commenced a left turn in a rainstorm on a two-lane highway, as the motorist was equally at fault with the trailing driver; La. Rev. Stat. Ann. § 32:104 required a motorist, after checking to see whether the turn could be made with reasonable safety, to give the appropriate turn signal to following vehicles, which the motorist failed to do. Harrell v. O’Quin, 554 So. 2d 837, 1989 La. App. LEXIS 2728 (Dec. 19, 1989).

A motorist who makes a left turn from a highway must determine whether the turn can be made with safety; if an accident occurs while the motorist is negotiating such a turn, the duty weighs heavily upon him to explain how the accident occurred, and that he was free from fault in negotiating the turn. Tallo v. Johnson, 255 So. 2d 446, 1971 La. App. LEXIS 5469 (Nov. 10, 1971), writ of certiorari denied by 260 LA. 704, 257 So. 2d 157, 1972 La. LEXIS 4839 (1972).

Plaintiff was properly denied damages after his car was rear-ended by defendant, because plaintiff’s sudden stop on the highway and defendant’s “tailgating” of him at a high speed constituted concurring negligence that required the claim’s rejection; a driver’s sudden decrease in speed without timely warning to an immediately trailing vehicle was negligence under La. Rev. Stat. Ann. § 32:104 in the absence of a sudden emergency, and the act of trailing a lead vehicle at a high speed more closely than was prudent was negligence under La. Rev. Stat. Ann. § 32:81, as it created an unreasonable risk of collision. Breaux v. Laughlin, 224 So. 2d 94, 1969 La. App. LEXIS 6108 (June 12, 1969).

Driver who attempted a left-hand turn, but who violated La. Rev. Stat. Ann. § 32:104 by failing to give any turn signal, was guilty of negligence proximately causing the accident with the driver who hit the turning driver while attempting to overtake and pass him. Clark v. Spillman, 173 So. 2d 203, 1965 La. App. LEXIS 4448 (Mar. 8, 1965).

Road maintenance worker was contributorily negligent in causing a car that was attempting to pass him on the right to strike his piece of heavy equipment because he violated former La. Rev. Stat. Ann. § 32:236(A) (now La. Rev. Stat. Ann. § 32:104) by failing to check for cars behind or on the side or use a signal before executing a U-turn. Shepherd v. Robin, 152 So. 2d 285, 1963 La. App. LEXIS 1533 (Mar. 29, 1963), writ of certiorari denied by 244 LA. 671, 153 So. 2d 884, 1963 La. LEXIS 2450 (1963).

Where the driver collided with another vehicle and violated former La. Rev. Stat. Ann. § 32:236(A) (now see La. Rev. Stat. Ann. § 32:104), the trial court improperly dismissed plaintiffs’ action against the driver when the driver was clearly negligent in his actions. Emmco Ins. Co. v. Fox, 124 So. 2d 770, 1960 La. App. LEXIS 1213 (Dec. 5, 1960).

The fact that the roadway was so banked as to encourage or facilitate a turn into the left lane of traffic of the intersecting highway, in which the motorist was traveling, or that the intersection at this point was particularly wide, did not excuse the truck driver from the duty of exercising due caution imposed upon him by former La. Rev. Stat. Ann. § 32:236 (now La. Rev. Stat. Ann. § 32:104) not to turn into the left lane of the intersecting highway unless he was sure this lane was clear of any approaching traffic. Prioux v. Dressell, 109 So. 2d 254, 1959 La. App. LEXIS 781 (Jan. 5, 1959).

Under former La. Rev. Stat. Ann. § 32:236(A) (now La. Rev. Stat. Ann. § 32:104), the driver’s failure to see the approaching vehicle until the moment of actual impact was the proximate cause of the collision, for which damage he was liable. Choppin v. Conly, 106 So. 2d 846, 1958 La. App. LEXIS 782 (Oct. 30, 1958).

Where driver took all of the required actions to ensure that she could safely make a left turn, a truck driver suddenly entered traffic from his stopped position behind a building without signaling, in violation of former La. Rev. Stat. Ann. § 32:236 (now La. Rev. Stat. Ann. § 32:104), the trucker’s gross negligence was the sole proximate cause of the accident. Mire v. St. Paul Mercury Indem. Co., 103 So. 2d 553, 1958 La. App. LEXIS 580 (May 26, 1958).

•• Standards of Care

••• General Overview. — Driver who attempted to pass to the left of a stopped vehicle at an intersection, in violation of La. Rev. Stat. Ann. § 32:76, was per se negligent; the failure of the driver of the stopped car to signal his intention to turn left, as required by La. Rev. Stat. Ann. § 32:104, was not the legal cause of the accident. Touchette v. Braud, 382 So. 2d 272, 1980 La. App. LEXIS 3545 (Mar. 11, 1980).

••• Reasonable Care

•••• General Overview. — In a negligence action, where the operator of a motor vehicle knew that he could not safely execute a right turn and caused a collision when he attempted to turn in violation of La. Rev. Stat. Ann. § 32:104, the operator was liable for negligence. Roig v. Delesdernier, 268 So. 2d 519, 1972 La. App. LEXIS 5730 (Nov. 8, 1972).

••• Special Care

•••• General Overview. — The standard of care imposed on a left-turning motorist was not tempered by the fact that the accident occurred in a residential area. Scrantz v. Aetna Casualty & Surety Co., 281 So. 2d 820, 1973 La. App. LEXIS 6602 (June 29, 1973).

• Transportation Torts

•• Motor Vehicles. — Motorist who attempts to make a left turn on a public highway is required to ascertain in advance that the way is clear and that the turn can be made safely without endangering overtaking or oncoming traffic; his failure to make such a determination and to exercise the required degree of caution before undertaking to make such a turn constitutes negligence. Leger v. Fireman’s Fund Ins. Co., 248 So. 2d 921, 1971 La. App. LEXIS 6059 (May 28 1971), writ of certiorari denied by 259 LA. 772, 252 So. 2d 668, 1971 La. LEXIS 4122 (1971).

Trial court erred in not assigning a portion of fault to the driver of a vehicle that made a left turn without ensuring that it was safe to do so following an accident in which the driver’s vehicle was hit by a passing vehicle; the driver, by his own admission, failed to fulfill the duty of left-turning motorists to make a proper observation that the turn could be made without endangering a passing vehicle. Falgout v. Louis-Jeune, 799 So. 2d 610, 2001 La. App. LEXIS 2386 (Oct. 3, 2001), remanded by La. App. 2000-2452, 2001 La. App. LEXIS 3047 (La.App. 4 Cir. Nov. 13, 2001).

Trial court did not err in determining that a driver was the sole cause of a two-vehicle accident where the driver was attempting to turn left at the time of the accident and failed to establish he was free from fault, especially where photographs showed damage on the right side of the driver’s vehicle which supported a finding that the driver was attempting to make a left turn at the time of the accident and failed to exercise the degree of care required by a motorist in violation of La. Rev. Stat. Ann. art. 32:104(A). Stevens v. Willis, 778 So. 2d 1196, 2001 La. App. LEXIS 71 (Jan. 31, 2001).

Pursuant to La. Rev. Stat. Ann. § 32:104, a motorist making a left-hand turn, particularly at a private driveway or similar place other than an intersection, is required to exercise a very high degree of care; he must not only give a proper and timely signal, but also must make reasonably certain, after observing both oncoming and following traffic, that the turn can be made with safety. Champagne v. Angelle, 768 So. 2d 55, 2000 La. App. LEXIS 148 (Feb. 2, 2000).

In a personal injury case, fault was correctly apportioned to a driver who failed to exercise reasonable safety under La. Rev. Stat. Ann. § 32:104 before he attempted to turn left onto a two-land roadway. Fontenot v. Omni Ins. Group, 745 So. 2d 716, 1999 La. App. LEXIS 2753 (Oct. 13, 1999).

Where driver executing a left hand turn simply did not look for vehicles behind her as she commenced her turning motion, her conduct was the more significant causal action for the accident; La. Rev. Stat. Ann. § 32:104(A) provides that no person shall turn a vehicle at an intersection unless the vehicle is in proper position upon the roadway as required in La. Rev. Stat. Ann. § 32:101, and unless and until such movement can be made with reasonable safety. Gryder v. Jackson, 739 So. 2d 246, 1999 La. App. LEXIS 1880 (June 16, 1999), writ denied by La. 99-2576, 750 So. 2d 986, 1999 La. LEXIS 3266 (La. Nov. 24, 1999).

Left-turning motorist and the overtaking and passing motorist must exercise a high degree of care because they are engaged in dangerous maneuvers. Guillory v. Insurance Co. of N. Am., 671 So. 2d 1112, 1996 La. App. LEXIS 755 (Apr. 3, 1996), reversed by La. 96-1084, 692 So. 2d 1029, 1997 La. LEXIS 576 (La. Apr. 8, 1997).

In an action arising from an automobile accident, under La. Rev. Stat. Ann. § 32:104(A) the driver who turned in front of a tractor trailer was solely at fault in causing the accident. Whiddon v. Hutchinson, 668 So. 2d 1368, 1996 La. App. LEXIS 454 (Feb. 23, 1996), writ of certiorari denied by La. 96-0731, 672 So. 2d 923, 1996 La. LEXIS 1353 (La. May 10, 1996), writ of certiorari denied by La. 96-0775, 672 So. 2d 923, 1996 La. LEXIS 1403 (La. May 10, 1996).

Where the driver properly signaled her intention to pass the tractor-trailer, and the farmer made an unsignaled left turn in front of the driver, in violation of his duties under La. Rev. Stat. Ann. § 32:104, the farmer was entirely liable for the resulting collision. Summarell v. Ross, 660 So. 2d 112, 1995 La. App. LEXIS 2308 (Aug. 23, 1995).

A driver who saw the flashing emergency lights of a fireman’s vehicle behind him, and, instead of moving right, turned left in front of the fireman without signaling until he was in an intersection, violated La. Rev. Stat. Ann. §§ 32:125 and 32:104 and was solely at fault for an accident that resulted when the fireman attempted to pass the driver on the left. Angers v. Etie, 625 So. 2d 347, 1993 La. App. LEXIS 2956 (Oct. 6, 1993).

Under La. Rev. Stat. Ann. § 32:104, a left turning motorist was required to give a signal of her intent to make a left turn at least 100 feet before reaching a private driveway; in addition to giving the proper signal, the left turning motorist was required to make a proper observation that the turn could be made without endangering a passing vehicle; here, the court apportioned fault 60 percent to a driver of a left-turning vehicle and 40 percent to a driver of a passing vehicle. Neal v. Highlands Ins. Co., 610 So. 2d 177, 1992 La. App. LEXIS 3802 (Dec. 9, 1992), writ of certiorari denied by 612 So. 2d 100, 1993 La. LEXIS 876 (La. 1993).

In appellant driver’s action against appellees, a driver and her insurer, appellant proved by a preponderance of the evidence that appellee was negligent because she failed to yield the right of way as required by La. Rev. Stat. Ann. § 32:122 and to ensure that she could make a left turn with reasonable safety as required by La. Rev. Stat. Ann. § 32:104(A). Miller v. Leonard, 588 So. 2d 79, 1991 La. LEXIS 2797 (Oct. 21, 1991).

Pursuant to La. Rev. Stat. Ann. § 32:104, the duty of a preceding motorist not to turn a vehicle from a direct course or move right or left upon a roadway until such movement can be made with reasonable safety encompasses the risk that if the turn is made without such observation, a following motorist may not have proper and adequate notice to avoid colliding with the rear of the preceding motorist. Seaberry v. Smith, 527 So. 2d 1011, 1988 La. App. LEXIS 1274 (May 16, 1988), affirmed in part and reversed in part by 532 So. 2d 107, 1988 La. LEXIS 2012 (La. 1988).

Driver who brought a personal injury action against an insurer after being struck by a passing vehicle when the driver was attempting to make a left turn did not rebut the presumption of negligence that attached to a left-turning motorist; driver did not check her left-side mirror or glance over her left shoulder before attempting to turn and was, therefore, comparatively negligent in causing the accident. Attales v. Shelter Mut. Ins. Co., 488 So. 2d 474, 1986 La. App. LEXIS 6997 (May 15, 1986).

Where the deceased driver failed to signal prior to making a left turn, in violation of La. Rev. Stat. Ann. § 41-32:104, and the decedent’s driver was attempting to pass the other vehicle, the children of the deceased were not entitled to invoke the presumption that the decedent’s was not contributorily negligent on the ground that they failed to prove that the other driver’s negligence caused the collision. Benoit v. Hartford Casualty Ins. Co., 478 So. 2d 707, 1985 La. App. LEXIS 10102 (Nov. 7, 1985), writ of certiorari denied by 480 So. 2d 745, 1986 La. LEXIS 5429 (La. 1986).

Where a driver’s deceleration was without a signal, but was the result of an emergency, a truck crossing the road, she was relieved of the duty under La. Rev. Stat. Ann. § 32:104(c) of signaling following traffic prior to her deceleration. Patterson v. Smith, 469 So. 2d 1138, 1985 La. App. LEXIS 9053 (May 8, 1985).

Under La. Rev. Stat. Ann. §§ 32:104 and 32:76, a public bus driver was not negligent when an overtaking vehicle collided with the bus where the bus driver turned on the left turn blinker several car lengths before the corner and looked in his rear view mirror before attempting a left turn. Shellins v. Colar, 464 So. 2d 894, 1985 La. App. LEXIS 8232 (Feb. 12, 1985).

Passing driver was not keeping a proper lookout, as it was a 14-year-old passenger who first observed the preceding vehicle’s left-turn signal; even if the preceding vehicle did not come to a complete stop, it clearly had decelerated to a low speed preparatory to making a left turn, which put the passing driver on notice of a change of course. Wright v. State Farm Mut. Auto. Ins. Co., 445 So. 2d 206, 1984 La. App. LEXIS 8035 (Feb. 1, 1984).

Driver who attempted to pass to the left of a stopped vehicle at an intersection, in violation of La. Rev. Stat. Ann. § 32:76, was per se negligent; the failure of the driver of the stopped car to signal his intention to turn left, as required by La. Rev. Stat. Ann. § 32:104, was not the legal cause of the accident. Touchette v. Braud, 382 So. 2d 272, 1980 La. App. LEXIS 3545 (Mar. 11, 1980).

Under La. Rev. Stat. Ann. § 32:104(A) a driver who turned left to enter a private driveway and crossed the path of an oncoming car bore the responsibility of yielding the right-of-way to vehicles approaching from the opposite direction which were so close as to constitute an immediate hazard and had to show that she was free from negligence to avoid the imposition of liability; she failed to make that showing. Bennett v. United States Fidelity & Guaranty Co., 373 So. 2d 1362, 1979 La. App. LEXIS 2781 (July 16, 1979), writ of certiorari denied by 376 So. 2d 1269, 1979 La. LEXIS 7196 (La. 1979).

Under La. Rev. Stat. Ann. § 32:194, a bicycle rider was subject to the same duty as a motorist to keep a proper lookout at all times, and the bicyclist, as a motorist, was required by La. Rev. Stat. Ann. § 32:104(A) to be certain, before executing a left turn, that the turn could be made without danger from normal overtaking or oncoming traffic. Hanks v. Melancon, 338 So. 2d 1215, 1976 La. App. LEXIS 4583 (Nov. 10, 1976).

Plaintiff in the parking lane on the south side of a four-lane street who was making a left turn into a private driveway on the north side of the street was negligent under La. Rev. Stat. Ann. § 32:104(A) for failing to ascertain that he could make the turn with reasonable safety. Hollier v. Gilder, 306 So. 2d 475, 1975 La. App. LEXIS 4190 (Jan. 15, 1975).

Where the minor was executing a left turn in her father’s car, she had a duty to exercise a high degree of care to ascertain that the move could be accomplished in reasonable safety under La. Rev. Stat. Ann. § 32:104(A), and where she failed to exercise this degree of care, her father and his auto insurer were liable to the husband and wife for resulting injuries. Derrick v. Travelers Indem. Co., 301 So. 2d 683, 1974 La. App. LEXIS 4514 (Oct. 16, 1974).

Female driver’s switch from the outer lane to the inner lane, causing the male driver behind her in the inner lane to collide into the rear of the female driver’s vehicle, was negligence and in violation of La. Rev. Stat. Ann. § 32:104(A), which provided that drivers could not move to the left or right from a direct course without first obtaining whether such a move could be made with reasonable safety. Lane v. White, 301 So. 2d 665, 1974 La. App. LEXIS 3244 (Oct. 1, 1974).

In an action for negligence by a driver and passenger against an operator and his insurer, the driver was contributorily negligent when he violated La. Rev. Stat. Ann. § 32:104 by failing to look or failing to see what he should have seen to determine whether or not the left turn could have been safely executed. Manuel v. Manuel, 299 So. 2d 902, 1974 La. App. LEXIS 4564 (Sept. 11, 1974).

Where a truck driver collided with a motorcyclist as the motorcyclist attempted to turn left off of a bridge, an award for personal damages to the motorcyclist was improper; the motorcyclist was contributorily negligent as he did not look to the rear and did not use his turn signal. Poole v. Smith, 289 So. 2d 562, 1974 La. App. LEXIS 4348 (Jan. 25, 1974), writ of certiorari denied by 293 So. 2d 179, 1974 La. LEXIS 3529 (La. 1974).

Motorist who did not check his rearview mirror to make sure that there was no oncoming traffic before making a left-hand turn, as was required by La. Rev. Stat. Ann. §§ 32:101 and 104, was liable for a collision with an oncoming car. Young v. De Villier, 282 So. 2d 738, 1973 La. App. LEXIS 6816 (Aug. 31, 1973).

The standard of care imposed on a left-turning motorist was not tempered by the fact that the accident occurred in a residential area. Scrantz v. Aetna Casualty & Surety Co., 281 So. 2d 820, 1973 La. App. LEXIS 6602 (June 29, 1973).

Driver who struck a motorcyclist as she turned left breached her duty under La. Rev. Stat. Ann. § 32:104 because she neither maintained a proper lookout before and at the time she executed her left turn nor yielded the right of way to the motorcycle when it was visible to her as she reached the center line, and she also breached the further duty of anticipating vehicles coming over the hill through the intersection because she was familiar with the intersection and knew it was dangerous; a trial court erred both in absolving the driver of liability and in finding that the motorcyclist was negligent. Bailes v. Casualty Reciprocal Exchange, 279 So. 2d 255, 1973 La. App. LEXIS 6094 (May 30, 1973), writ of certiorari denied by 281 So. 2d 747, 1973 La. LEXIS 6053 (La. 1973).

A driver’s failure, in making a left turn, to be alert to a car behind her trying to pass on the left, was a contributing cause of the accident and prevented a recovery of damages. American Road Ins. Co. v. Brown, 269 So. 2d 539, 1972 La. App. LEXIS 6198 (Nov. 13, 1972).

It was incumbent upon a motorist to ascertain that a left turn could be accomplished in reasonable safety by maintaining a proper lookout under the circumstances. Audubon Indem. Co. v. Liberty Mut. Ins. Co., 256 So. 2d 655, 1971 La. App. LEXIS 5334 (Dec. 20, 1971), writ of certiorari denied by 260 LA. 1125, 258 So. 2d 377, 1972 La. LEXIS 5732 (1972).

Although not decisive on the issue of liability in an accident that occurred on private property, the proscribes of the General Highway Regulatory Act, and particularly La. Rev. Stat. Ann. § 32:104, were persuasive in determining the degree of care expected of a left-turning motorist under the general tort laws. Dwyer v. Travelers Ins. Co., 253 So. 2d 679, 1971 La. App. LEXIS 5738 (Sept. 2, 1971).

Signaling for a turn is only part of a left-turning driver’s duty; before commencing the turn, he must also look to the front and rear for other traffic and if the view of the lanes of traffic to the rear is obstructed, he should determine in some other way that there is no overtaking traffic before attempting the left turn; to look and not see is equivalent to not looking at all. Guillory v. Cockrell Corp., 244 So. 2d 325, 1971 La. App. LEXIS 6373 (Feb. 1, 1971).

Truck driver who sought to make a left turn failed to ascertain that the way was clear, or adequately signal his intent to safely make the left turn as required under La. Rev. Stat. Ann. § 32:104, and was responsible for the injuries suffered by a passing motorist. Sonnier v. Hardware Mut. Casualty Co., 242 So. 2d 900, 1971 La. App. LEXIS 6522 (Jan. 15, 1971).

Left hand turn across a highway constitutes one of the most hazardous maneuvers that a driver is called on to perform, and he must initially ascertain by careful observation that the maneuver is executable safely without danger to normal overtaking and on-coming traffic, and he must yield the right-of-way to that traffic. Matthews v. Government Employees’ Ins. Co., 235 So. 2d 107, 1970 La. App. LEXIS 5328 (May 4, 1970).

A driver who was able to see a truck approaching from behind at a fast rate of speed and who nevertheless made a left hand turn into the truck’s path, was contributorily negligent under La. Rev. Stat. Ann. § 32:104. Strong v. Allen, 228 So. 2d 44, 1969 La. App. LEXIS 5860 (Oct. 20, 1969).

Under La. Rev. Stat. Ann. § 32:104, a left-turning motorist had to exercise a high degree of care and was required to ensure that the turn could be made without endangering overtaking motorist; therefore, a driver was contributorily negligent where she made left-hand turn without assessing whether she was endangering a passing motorist, thereby causing a collision. Maryland Casualty Ins. Co. v. Southern Farm Bureau Casualty Co., 228 So. 2d 88, 1969 La. App. LEXIS 5870 (Oct. 20, 1969).

Driver was in violation of La. Rev. Stat. Ann. §§ 32:104(A) and 32:122 when he negligently misjudged the distance of an approaching vehicle and collided with it while making a left turn across two lanes of opposing traffic. Vick v. Hanover Ins. Co., 221 So. 2d 523, 1969 La. App. LEXIS 5258 (Apr. 1, 1969).

Driver was properly found negligent under La. Rev. Stat. Ann. § 32:104(A), (B), and (C), where the driver had not given a signal of his intent to slow or turn. Green v. Talley, 217 So. 2d 232, 1968 La. App. LEXIS 4498 (Dec. 3, 1968).

Under La. Rev. Stat. Ann. § 32:104, the burden is upon a motorist attempting a left turn to ascertain that it can be made in safety; taxi driver was proceeding at a moderate speed in his proper lane of travel when automobile owner’s car suddenly veered into his traffic lane causing the accident which led to minor daughter’s injuries. Register v. Allstate Ins. Co., 210 So. 2d 625, 1968 La. App. LEXIS 5421 (Apr. 30, 1968).

Driver suddenly turning left in front of oncoming traffic was in violation of La. Rev. Stat. Ann. § 32:104(A) when his vehicle was struck by an approaching car, because, at the time he made the turn, it could not be completed in safety. Sedotal v. Gaspard, 207 So. 2d 849, 1968 La. App. LEXIS 5272 (Mar. 4, 1968).

Driver, who was attempting to make a left turn when her car was struck by another vehicle attempting to pass on the left, was contributorily negligent under La. Rev. Stat. Ann. § 32:104(A) for merely glancing in the rearview mirror and failing to make the turn only when it could be made with reasonable safety. Early v. Carney, 207 So. 2d 265, 1968 La. App. LEXIS 5144 (Jan. 29, 1968).

Evidence that the automobile driver was not concerned with a truck about 80 feet ahead of him in the outside lane until the truck suddenly veered to its left across his path did not establish that the driver failed to keep a proper lookout; but that the truck driver violated La. Rev. Stat. Ann. § 32:104 by turning his truck into the automobile. Scott v. Travelers Ins. Co., 194 So. 2d 154, 1966 La. App. LEXIS 4466 (Dec. 28, 1966).

Where the tortfeasor driver was 91 feet behind the forward driver, attempted to pass in a no passing zone, and drove through a caution light at a speed of 50 to 60 miles per hour, the tortfeasor driver breached his duty to overtake in a responsible manner and was solely responsible for the collision; the forward driver, who properly signaled and checked his mirrors, was reasonable when he concluded that he could safely turn left, under former La. Rev. Stat. Ann. § 32:236(A) (now La. Rev. Stat. Ann. § 32:104). Judy v. Capps, 185 So. 2d 84, 1966 La. App. LEXIS 4867 (Apr. 4, 1966).

Motorist who swerved into another lane of the highway in order to avoid a vehicle that had suddenly and without warning come directly into the path of the car was not negligent; although it may not have been the best course of action to take under the circumstances, application of the sudden emergency doctrine precluded a finding of negligence. Mire v. Birmingham Fire Ins. Co., 176 So. 2d 624, 1965 La. App. LEXIS 4158 (May 24, 1965), writ of certiorari denied by 248 LA. 375, 178 So. 2d 660, 1965 La. LEXIS 2277 (1965).

Accident and damages to plaintiff’s car, caused when plaintiff veered to the right to avoid defendant and struck a highway marker, were the result of defendant’s negligence in turning left, into plaintiff’s lane of traffic, without ascertaining whether the turn could be made with reasonable safety, as required by La. Rev. Stat. Ann. § 32:104(A). Vordenbaumen v. Sweeney, 169 So. 2d 165, 1964 La. App. LEXIS 2053 (Nov. 16, 1964).

Where the driver was clearly at fault for the auto accident when he failed to ascertain whether it was safe to make a left turn into traffic as required by former La. Rev. Stat. Ann. § 32:236(A) (now La. Rev. Stat. Ann. § 32:104), the minor son was entitled to damages as a result. Boyle v. Travelers Ins. Co., 157 So. 2d 471, 1963 La. App. LEXIS 2003 (Oct. 30, 1963).

Road maintenance worker was contributorily negligent in causing a car that was attempting to pass him on the right to strike his piece of heavy equipment because he violated former La. Rev. Stat. Ann. § 32:236(A) (now La. Rev. Stat. Ann. § 32:104) by failing to check for cars behind or on the side or use a signal before executing a U-turn. Shepherd v. Robin, 152 So. 2d 285, 1963 La. App. LEXIS 1533 (Mar. 29, 1963), writ of certiorari denied by 244 LA. 671, 153 So. 2d 884, 1963 La. LEXIS 2450 (1963).

Where a motorist was confronted by overtaking or oncoming traffic, the requirement of former La. Rev. Stat. Ann. § 32:236(A) (now La. Rev. Stat. Ann. § 32:104), that a driver of any vehicle upon a highway, before starting, stopping, or turning from a direct line had to first see if the movement was safe, was generally applicable; however, it had no application to traffic in an intersection that was controlled by traffic lights. Collins v. Purkey, 134 So. 2d 123, 1961 La. App. LEXIS 1382 (Oct. 26, 1961).

When a left-hand turn is being made by a motorist from a public highway or street and an accident occurs, the burden rests heavily on the driver making such turn to explain how the accident occurred or to show he was free from negligence. Mock v. Savage, 123 So. 2d 806, 1960 La. App. LEXIS 1113 (Oct. 27, 1960).

The operator of a motor vehichle who deires to make a left turn carries the responsibility of being certain the turn can be made without danger to normal overtaking or oncoming traffic and he must yield the right-of-way. Madison v. Southern Farm Bureau Casualty Ins. Co., 120 So. 2d 342, 1960 La. App. LEXIS 953 (Apr. 28, 1960).

Left turns are among the most dangerous operations which a motorist may undertake, and the greatest care and caution is required in their execution. Madison v. Southern Farm Bureau Casualty Ins. Co., 120 So. 2d 342, 1960 La. App. LEXIS 953 (Apr. 28, 1960).

The fact that the roadway was so banked as to encourage or facilitate a turn into the left lane of traffic of the intersecting highway, in which the motorist was traveling, or that the intersection at this point was particularly wide, did not excuse the truck driver from the duty of exercising due caution imposed upon him by former La. Rev. Stat. Ann. § 32:236 (now La. Rev. Stat. Ann. § 32:104) not to turn into the left lane of the intersecting highway unless he was sure this lane was clear of any approaching traffic. Prioux v. Dressell, 109 So. 2d 254, 1959 La. App. LEXIS 781 (Jan. 5, 1959).

Driver was negligent in attempting a left-hand turn, where there was no evidence she made any observation as to traffic approaching in the westernmost lane of traffic prior to her entrance into the intersection and commencement of a left turn. Allstate Ins. Co. v. Employers Liability Assurance Corp., 98 So. 2d 852, 1957 La. App. LEXIS 942 (Nov. 26, 1957).

Employer’s recovery of property damages against a driver who was attempting to pass the employee in the left lane was barred by the employee’s negligence in attempting to make a left turn in a long, angling manner in violation of former La. Rev. Stat. Ann. § 32:235 (now La. Rev. Stat. Ann. § 32:101), and in failing to look to the rear, pursuant to former La. Rev. Stat. Ann. § 32:236 (now La. Rev. Stat. Ann. § 32:104) to see if the turn signal was being obeyed or whether the way was clear for such a turn. Jenkins v. Fidelity & Casualty Co., 92 So. 2d 120, 1957 La. App. LEXIS 593 (Jan. 2, 1957).

Driver that failed to signal his intent to turn onto a private plantation road from a highway as required by former La. Rev. Stat. Ann. § 32:236(A) (now La. Rev. Stat. Ann. § 32:104), and failed to ascertain whether the turn could be made safely before making it, was contributorily negligent in an accident that resulted when a driver to his rear attempted to pass him during the execution of the turn. Labarre v. Booth, 84 So. 2d 626, 1955 La. App. LEXIS 1079 (Dec. 30, 1955).

Bus driver that was completely aware of a truck driver’s approach from the rear of the bus was negligent in attempting to make a turn without being assured that it could be completed in safety. Callia v. Rambin, 78 So. 2d 44, 1955 La. App. LEXIS 629 (Jan. 31, 1955).

• Vicarious Liability

•• Employers

••• General Overview. — Employer’s recovery of property damages against a driver who was attempting to pass the employee in the left lane was barred by the employee’s negligence in attempting to make a left turn in a long, angling manner in violation of former La. Rev. Stat. Ann. § 32:235 (now La. Rev. Stat. Ann. § 32:101), and in failing to look to the rear, pursuant to former La. Rev. Stat. Ann. § 32:236 (now La. Rev. Stat. Ann. § 32:104) to see if the turn signal was being obeyed or whether the way was clear for such a turn. Jenkins v. Fidelity & Casualty Co., 92 So. 2d 120, 1957 La. App. LEXIS 593 (Jan. 2, 1957).

TRANSPORTATION LAW

• Commercial Vehicles

•• Maintenance & Safety. — Where the absence of rear lights or other warning devices on a pulpwood truck had been conceded, and, by stopping the truck on a main-traveled thoroughfare with the intent to make a left turn without first ascertaining that the movement could be made in safety, the driver also violated former La. Rev. Stat. Ann. § 32:236(A) (now La. Rev. Stat. Ann. § 32:104), a trial court’s finding of gross negligence was amply supported in the record. Peats v. Martin, 133 So. 2d 920, 1961 La. App. LEXIS 1366 (Oct. 26, 1961).

• Private Vehicles

•• Safety Standards

••• General Overview. — Pursuant to La. Rev. Stat. Ann. § 32:104, a motorist making a left-hand turn, particularly at a private driveway or similar place other than an intersection, is required to exercise a very high degree of care; he must not only give a proper and timely signal, but also must make reasonably certain, after observing both oncoming and following traffic, that the turn can be made with safety. Champagne v. Angelle, 768 So. 2d 55, 2000 La. App. LEXIS 148 (Feb. 2, 2000).

La. Rev. Stat. Ann. § 32:101 required a right turning motorist to stay as close as practicable to the right-hand edge of the roadway; La. Rev. Stat. Ann. § 32:104 required a turning motorist to give a signal for at least 100 feet of his intention to turn and to refrain from turning unless such movement could be made with reasonable safety; a motorist was negligent and liable for damages in a personal injury action for failing to follow these highway rules. Adams v. Employers Liability Assurance Corp., 232 So. 2d 311, 1969 La. App. LEXIS 6087 (June 12, 1969).

Plaintiff was not contributorily negligent for failing to follow the dictates of La. Rev. Stat. Ann. § 32:104(A) and (B) when he attempted to make a left hand turn because it was reasonable for plaintiff to expect defendant, as the following motorist, to obey the traffic laws and not attempt to pass plaintiff on a double yellow lined roadway as plaintiff was attempting to turn left. Haygood v. Hebert, 225 So. 2d 405, 1969 La. App. LEXIS 6025 (June 5, 1969).

•• Traffic Regulation

••• General Overview. — Based on the evidence and the trial court’s credibility determinations, the insured failed to show the trial court was clearly wrong in finding that the driver’s truck was in the eastbound travel lane of the highway when the insured attempted to pass the vehicle; trial court’s findings and conclusions were supported by the record and would not be disturbed by the appellate court. Bruce v. State Farm Ins. Co., 859 So. 2d 296, 2003 La. App. LEXIS 2977 (Oct. 29, 2003).

Judgment in favor of vehicle owner and driver were affirmed when the taxicab driver was under a legal duty to keep his vehicle in his lane of travel until he was able to ascertain that it was safe for him to move into the left northbound lane, the taxicab driver breached that duty, and the trial court was not manifestly erroneous in concluding that the taxicab driver was completely at fault for the accident. Robert v. Nelson, 833 So. 2d 1136, 2002 La. App. LEXIS 3840 (Dec. 11, 2002).

Trial court erred in not assigning a portion of fault to the driver of a vehicle that made a left turn without ensuring that it was safe to do so following an accident in which the driver’s vehicle was hit by a passing vehicle; the driver, by his own admission, failed to fulfill the duty of left-turning motorists to make a proper observation that the turn could be made without endangering a passing vehicle. Falgout v. Louis-Jeune, 799 So. 2d 610, 2001 La. App. LEXIS 2386 (Oct. 3, 2001), remanded by La. App. 2000-2452, 2001 La. App. LEXIS 3047 (La.App. 4 Cir. Nov. 13, 2001).

La. Rev. Stat. Ann. § 32:104 requires the left-turning motorist to give a signal of his intent to make a left turn at least 100 feet before reaching the turning point and, in addition to giving the proper signal, the motorist is required to make a proper observation that the turn can be made without endangering a passing vehicle; this duty is not discharged by the mere signaling of an intention to turn. Stiltner v. Nat’l Union Fire Ins. Co., 798 So. 2d 1132, 2001 La. App. LEXIS 2391 (Oct. 3, 2001).

Judgment in favor of a motorist was upheld, because the other motorist should not have made a left turn without first ascertaining its safety. The latter motorist had to show an absence of negligence on his part. Ditcharo v. Allstate Ins. Co., 772 So. 2d 928, 2000 La. App. LEXIS 2800 (Nov. 8, 2000).

In a motor vehicle accident, the court found defendant’s failure to engage a left turn signal in violation of La. Rev. Stat. Ann. § 32:104 was the sole cause of the accident, despite the fact that plaintiff was driving above the speed limit. Craig v. Hebert, 758 So. 2d 260, 2000 La. App. LEXIS 140 (Feb. 2, 2000).

In a personal injury case, fault was correctly apportioned to a driver who failed to exercise reasonable safety under La. Rev. Stat. Ann. § 32:104 before he attempted to turn left onto a two-land roadway. Fontenot v. Omni Ins. Group, 745 So. 2d 716, 1999 La. App. LEXIS 2753 (Oct. 13, 1999).

Alleged tortfeasor failed to rebut the statutory presumption that she was at fault where the alleged tortfeasor rear-ended the accident victim’s vehicle; the mere fact that the accident victim failed to use her turn signal was insufficient to rebut the presumption of fault. Petrus v. Bain, 742 So. 2d 739, 1999 La. App. LEXIS 2475 (Sept. 22, 1999).

A person who intends to turn from or stop or suddenly decrease his speed upon a roadway must first ascertain that the maneuver can be made with reasonable safety and then give an appropriate signal to following vehicles. Hopstetter v. Nichols, 716 So. 2d 458, 1998 La. App. LEXIS 2370 (July 28, 1998), writ denied by La. 98-2288, 731 So. 2d 263, 1998 La. LEXIS 3497 (La. Nov. 13, 1998).

A driver who saw the flashing emergency lights of a fireman’s vehicle behind him, and, instead of moving right, turned left in front of the fireman without signaling until he was in an intersection, violated La. Rev. Stat. Ann. §§ 32:125 and 32:104 and was solely at fault for an accident that resulted when the fireman attempted to pass the driver on the left. Angers v. Etie, 625 So. 2d 347, 1993 La. App. LEXIS 2956 (Oct. 6, 1993).

Under La. Rev. Stat. Ann. § 32:104, a left turning motorist was required to give a signal of her intent to make a left turn at least 100 feet before reaching a private driveway; in addition to giving the proper signal, the left turning motorist was required to make a proper observation that the turn could be made without endangering a passing vehicle; here, the court apportioned fault 60 percent to a driver of a left-turning vehicle and 40 percent to a driver of a passing vehicle. Neal v. Highlands Ins. Co., 610 So. 2d 177, 1992 La. App. LEXIS 3802 (Dec. 9, 1992), writ of certiorari denied by 612 So. 2d 100, 1993 La. LEXIS 876 (La. 1993).

Pursuant to La. Rev. Stat. Ann. § 32:104(A), it was incumbent upon the brother’s wife to ascertain, before attempting the maneuver, that it could be made safely and without danger to oncoming traffic; she was required not only to look, but to see what she should have seen, and looking but not seeing what was there to be seen was tantamount to not looking at all. Smith v. Commercial Union Ins. Co., 609 So. 2d 1024, 1992 La. App. LEXIS 3743 (Dec. 2, 1992), writ of certiorari denied by 612 So. 2d 86, 1993 La. LEXIS 264 (La. 1993).

Although a driver was negligent in crossing over into an oncoming lane before reaching an intersection in violation of La. Rev. Stat. Ann. § 32:104, the driver’s negligence was not the sole factual and legal cause of the accident; rather, having viewed a videotape of the intersection, the court concluded that it was a dangerous intersection and that the Department of transportation negligently failed to install signs indicating the danger presented by the intersection, or alternatively, decided that such signs were not necessary. James v. State Farm Mut. Auto. Ins. Co., 597 So. 2d 555, 1992 La. App. LEXIS 631 (Mar. 6, 1992).

Because defendant changed lanes without giving a proper signal, and because he did so directly in front of a state trooper, the trooper’s stop of defendant’s vehicle was for a violation of La. Rev. Stat. Ann. § 32:104(D) and was not pretextual. State v. Brew, 593 So. 2d 447, 1992 La. App. LEXIS 57 (Jan. 22, 1992).

In appellant driver’s action against appellees, a driver and her insurer, appellant proved by a preponderance of the evidence that appellee was negligent because she failed to yield the right of way as required by La. Rev. Stat. Ann. § 32:122 and to ensure that she could make a left turn with reasonable safety as required by La. Rev. Stat. Ann. § 32:104(A). Miller v. Leonard, 588 So. 2d 79, 1991 La. LEXIS 2797 (Oct. 21, 1991).

Because the motorist’s rear left light was damaged by the collision with the truckdriver, the trial court erroneously found that the taillight was in working order as required by La. Rev. Stat. Ann. § 32:104. Walton v. Bellard, 581 So. 2d 307, 1991 La. App. LEXIS 1476 (May 16, 1991), writ of certiorari denied by 585 So. 2d 567, 1991 La. LEXIS 2525 (La. 1991).

A trial court properly reduced by 50 percent the damages claimed by a motorist who was rear-ended as she commenced a left turn in a rainstorm on a two-lane highway, as the motorist was equally at fault with the trailing driver; La. Rev. Stat. Ann. § 32:104 required a motorist, after checking to see whether the turn could be made with reasonable safety, to give the appropriate turn signal to following vehicles, which the motorist failed to do. Harrell v. O’Quin, 554 So. 2d 837, 1989 La. App. LEXIS 2728 (Dec. 19, 1989).

Pursuant to La. Rev. Stat. Ann. § 32:104, the duty of a preceding motorist not to turn a vehicle from a direct course or move right or left upon a roadway until such movement can be made with reasonable safety encompasses the risk that if the turn is made without such observation, a following motorist may not have proper and adequate notice to avoid colliding with the rear of the preceding motorist. Seaberry v. Smith, 527 So. 2d 1011, 1988 La. App. LEXIS 1274 (May 16, 1988), affirmed in part and reversed in part by 532 So. 2d 107, 1988 La. LEXIS 2012 (La. 1988).

Accident victim had a great duty of care because she was making a left hand turn and her failure to look for traffic as she attempted to make a left turn constituted negligence and her percentage of fault was 40 percent. Courmier v. Travelers Ins. Co., 486 So. 2d 243, 1986 La. App. LEXIS 6682 (Apr. 9, 1986).

Where the deceased driver failed to signal prior to making a left turn, in violation of La. Rev. Stat. Ann. § 41-32:104, and the decedent’s driver was attempting to pass the other vehicle, the children of the deceased were not entitled to invoke the presumption that the decedent’s was not contributorily negligent on the ground that they failed to prove that the other driver’s negligence caused the collision. Benoit v. Hartford Casualty Ins. Co., 478 So. 2d 707, 1985 La. App. LEXIS 10102 (Nov. 7, 1985), writ of certiorari denied by 480 So. 2d 745, 1986 La. LEXIS 5429 (La. 1986).

Where a driver’s deceleration was without a signal, but was the result of an emergency, a truck crossing the road, she was relieved of the duty under La. Rev. Stat. Ann. § 32:104(c) of signaling following traffic prior to her deceleration. Patterson v. Smith, 469 So. 2d 1138, 1985 La. App. LEXIS 9053 (May 8, 1985).

Driver that had come to a complete stop prior to making a left hand turn, did not place plaintiffs who had stopped their vehicle behind the driver in a dangerous situation; and the third driver that rear-ended plaintiffs was the sole and proximate case of plaintiffs damages. Alfred v. Waters, 444 So. 2d 791, 1984 La. App. LEXIS 7988 (Feb. 1, 1984).

Lessee was required to maintain a proper lookout as she attempted to make a left turn and the lessee was barred from recovery where the lessee turned into oncoming traffic dispute the fact that the other motorist was traveling at an excessive speed; the rental agency was barred from recovery due to the lessee’s negligence. Agency Rent-A-Car, Inc. v. Hamm, 401 So. 2d 1259, 1981 La. App. LEXIS 4331 (June 29, 1981).

Under La. Rev. Stat. Ann. § 32:194, a bicycle rider was subject to the same duty as a motorist to keep a proper lookout at all times, and the bicyclist, as a motorist, was required by La. Rev. Stat. Ann. § 32:104(A) to be certain, before executing a left turn, that the turn could be made without danger from normal overtaking or oncoming traffic. Hanks v. Melancon, 338 So. 2d 1215, 1976 La. App. LEXIS 4583 (Nov. 10, 1976).

Driver was negligent in making his left turn because the driver was required to yield to all oncoming traffic; the driver did not signal and did not preempt the intersection because the left turn could not be made without obstruction to other vehicles. Allstate Ins. Co. v. State Farm Mut. Auto. Ins. Co., 320 So. 2d 351, 1975 La. App. LEXIS 3408 (Oct. 1, 1975).

Plaintiff in the parking lane on the south side of a four-lane street who was making a left turn into a private driveway on the north side of the street was negligent under La. Rev. Stat. Ann. § 32:104(A) for failing to ascertain that he could make the turn with reasonable safety. Hollier v. Gilder, 306 So. 2d 475, 1975 La. App. LEXIS 4190 (Jan. 15, 1975).

Where the minor was executing a left turn in her father’s car, she had a duty to exercise a high degree of care to ascertain that the move could be accomplished in reasonable safety under La. Rev. Stat. Ann. § 32:104(A), and where she failed to exercise this degree of care, her father and his auto insurer were liable to the husband and wife for resulting injuries. Derrick v. Travelers Indem. Co., 301 So. 2d 683, 1974 La. App. LEXIS 4514 (Oct. 16, 1974).

Motorist was contributorily negligent in causing an accident when he swerved into another lane in order to pass a car which was turning at an intersection without ascertaining the danger to an oncoming driver. Barnett v. Guillot, 294 So. 2d 907, 1974 La. App. LEXIS 4654 (Apr. 23, 1974).

Driver who struck a motorcyclist as she turned left breached her duty under La. Rev. Stat. Ann. § 32:104 because she neither maintained a proper lookout before and at the time she executed her left turn nor yielded the right of way to the motorcycle when it was visible to her as she reached the center line, and she also breached the further duty of anticipating vehicles coming over the hill through the intersection because she was familiar with the intersection and knew it was dangerous; a trial court erred both in absolving the driver of liability and in finding that the motorcyclist was negligent. Bailes v. Casualty Reciprocal Exchange, 279 So. 2d 255, 1973 La. App. LEXIS 6094 (May 30, 1973), writ of certiorari denied by 281 So. 2d 747, 1973 La. LEXIS 6053 (La. 1973).

La. Rev. Stat. § 32:104 provides that no person shall turn a vehicle at an intersection unless the vehicle is in proper position upon the roadway as required in La. Rev. Stat. § 32:101, or turn a vehicle to enter a private road or driveway, or otherwise turn a vehicle from a direct course or move right or left upon a roadway unless and until such movement can be made with reasonable safety. Clements v. Continental Ins. Co., 277 So. 2d 714, 1973 La. App. LEXIS 5812 (May 1, 1973).

Pursuant to La. Rev. Stat. Ann. § 32:104(A), a truck driver’s negligence contributed to the collision on the grounds that he had decreased his speed as he turned left onto an unmarked gravel road where he was aware that another driver was passing vehicles behind the truck and its trailer. Palmieri v. Frierson, 275 So. 2d 214, 1973 La. App. LEXIS 6524 (Feb. 28, 1973), affirmed by 288 So. 2d 620, 1974 La. LEXIS 4526 (La. 1974).

Where motorists were injured in a head on collision solely caused by a driver who knew or should have known that a left turn was unsafe under the circumstances, he violated the high standard of care required of left turning motorists under La. Rev. Stat. Ann. § 32:104. Cowart v. Southern Farm Bureau Casualty Ins. Co., 273 So. 2d 357, 1973 La. App. LEXIS 6871 (Jan. 28, 1973), writ of certiorari denied by 275 So. 2d 792, 1973 La. LEXIS 5975 (La. 1973).

In a negligence action for property damage resulting from collision occurring when a driver attempted to turn left and was struck by a passing truck, judgment for the truck driver was affirmed because the record demonstrated that the driver violated the first duty imposed by La. Rev. Stat. Ann. § 32:104 (A), not to turn a vehicle from a direct course unless the movement can be made with safety, which constituted contributory negligence. Dombroski v. Sauage, 271 So. 2d 915, 1973 La. App. LEXIS 7002 (Jan. 15, 1973).

Driver who made a left turn and caused an automobile accident had to explain how the accident occurred and show that he or she was free from negligence to avoid fault for the accident. London v. Stewart, 271 So. 2d 576, 1972 La. App. LEXIS 6350 (Dec. 26, 1972), affirmed in part and reversed in part by 284 So. 2d 579, 1973 La. LEXIS 6295 (La. 1973).

Where a driver was held liable for damages arising from a vehicular accident, the judgment was improper; the motorist driving the other vehicle involved in the accident did not change lanes on the highway with regard for reasonable safety as required by La. Rev. Stat. Ann. § 32:104(A). Serrin v. Allstate Ins. Co., 261 So. 2d 79, 1972 La. App. LEXIS 6846 (Apr. 19, 1972).

One anticipating a left turn was under the obligation to keep a continuous surveillance to the rear before making the turn in order to ascertain whether the left turn could be made in safety; a left turn should not be made until it could be made with reasonable safety, pursuant to La. Rev. Stat. Ann. § 32:104; here, a vehicular accident was caused by the joint negligence of a tractor trailer driver and a pickup truck driver. Wilson v. Louisiana Dep’t of Highways, 254 So. 2d 65, 1971 La. App. LEXIS 5498 (Oct. 22, 1971), writ of certiorari denied by 260 LA. 297, 255 So. 2d 775, 1972 La. LEXIS 5542 (1972).

Although not decisive on the issue of liability in an accident that occurred on private property, the proscribes of the General Highway Regulatory Act, and particularly La. Rev. Stat. Ann. § 32:104, were persuasive in determining the degree of care expected of a left-turning motorist under the general tort laws. Dwyer v. Travelers Ins. Co., 253 So. 2d 679, 1971 La. App. LEXIS 5738 (Sept. 2, 1971).

Motorist was negligent and liable for an accident she caused when she pulled left out of a parking space into the path of an oncoming vehicle which was unable to stop in time. Wilkinson v. Fidelity & Casualty Co., 244 So. 2d 675, 1971 La. App. LEXIS 6486 (Feb. 8, 1971), writ of certiorari denied by 258 LA. 362, 246 So. 2d 683, 1971 La. LEXIS 4392 (1971).

Truck driver who sought to make a left turn failed to ascertain that the way was clear, or adequately signal his intent to safely make the left turn as required under La. Rev. Stat. Ann. § 32:104, and was responsible for the injuries suffered by a passing motorist. Sonnier v. Hardware Mut. Casualty Co., 242 So. 2d 900, 1971 La. App. LEXIS 6522 (Jan. 15, 1971).

Motorist who changed lanes abruptly and pulled in front of another car violated La. Rev. Stat. Ann. § 32:104, which mandated that roadway movements be made with reasonable safety with the driver first ascertaining that the maneuver could be accomplished without endangering traffic. Jennings v. Allstate Ins. Co., 241 So. 2d 778, 1970 La. App. LEXIS 4782 (Dec. 9, 1970).

Left hand turn across a highway constitutes one of the most hazardous maneuvers that a driver is called on to perform, and he must initially ascertain by careful observation that the maneuver is executable safely without danger to normal overtaking and on-coming traffic, and he must yield the right-of-way to that traffic. Matthews v. Government Employees’ Ins. Co., 235 So. 2d 107, 1970 La. App. LEXIS 5328 (May 4, 1970).

Where the driver of a truck made a left hand turn across a highway without giving a signal and without determining that such a turn could be made with reasonable safety, the truck driver was negligent. Gloston v. Milchem, Inc., 234 So. 2d 534, 1970 La. App. LEXIS 5249 (Apr. 23, 1970).

The requirements of law set out in La. Rev. Stat. Ann. § 32:104 extend not only to the overtaking vehicle, but also to the occupants of any vehicle in the immediate vicinity who might be placed in a dangerous situation. Gloston v. Milchem, Inc., 234 So. 2d 534, 1970 La. App. LEXIS 5249 (Apr. 23, 1970).

Left turning motorist in a motor vehicle accident action was liable for personal injuries to a motorcycle driver because pursuant to La. Rev. Stat. Ann. § 32:104(A), the motorist failed to take the necessary precaution before he made the left turn to ascertain whether the maneuver could have been made in reasonable safety. Tucker v. Pitts, 230 So. 2d 663, 1970 La. App. LEXIS 5593 (Jan. 6, 1970).

A left turning motorist was required to exercise a high degree of care in executing a left turn from the highway and was required to ensure that the turn could be made without endangering the overtaking motorist; the lead motorist was not only responsible for proper signaling of the intent to turn but also adequate observation to the rear. Allstate Ins. Co. v. Acosta, 224 So. 2d 487, 1969 La. App. LEXIS 6158 (July 2, 1969).

La. Rev. Stat. Ann. § 32:101 required a right turning motorist to stay as close as practicable to the right-hand edge of the roadway; La. Rev. Stat. Ann. § 32:104 required a turning motorist to give a signal for at least 100 feet of his intention to turn and to refrain from turning unless such movement could be made with reasonable safety; a motorist was negligent and liable for damages in a personal injury action for failing to follow these highway rules. Adams v. Employers Liability Assurance Corp., 232 So. 2d 311, 1969 La. App. LEXIS 6087 (June 12, 1969).

Even if the driver had activated his left turn signal prior to making a left turn, in accordance with La. Rev. Stat. Ann. § 32:104, the driver’s failure to look in his rearview and side mirrors constituted negligence and was the proximate cause of the collision with the vehicle that was attempting to pass the driver’s vehicle. Stamper v. Allstate Ins. Co., 223 So. 2d 489, 1969 La. App. LEXIS 5170 (May 27, 1969).

Driver was in violation of La. Rev. Stat. Ann. §§ 32:104(A) and 32:122 when he negligently misjudged the distance of an approaching vehicle and collided with it while making a left turn across two lanes of opposing traffic. Vick v. Hanover Ins. Co., 221 So. 2d 523, 1969 La. App. LEXIS 5258 (Apr. 1, 1969).

Although the driver was negligent in having attempted to overtake the trucker’s vehicle in a no passing zone, the trucker’s personal injury action was properly dismissed for his contributory negligence on the grounds that he had failed to signal his left turn, as was required by La. Rev. Stat. Ann. § 32:104(B), and that he did not look in his mirrors at the intersection to ascertain whether he had clearance for the turn. Flournoy v. Otero, 212 So. 2d 559, 1968 La. App. LEXIS 4587 (July 2, 1968).

Where a minor’s failure to use a turn signal and to use good judgment in turning off of a highway as required by La. Rev. Stat. Ann. § 32:104 caused an automobile collision, the other driver’s negligence was irrelevant because the minor’s contributory negligence precluded his recovery. Rieffel v. Hanover Ins. Co., 205 So. 2d 886, 1968 La. App. LEXIS 5141 (Jan. 9, 1968).

Jury’s verdict constituted manifest error where the jury found the defendant liable for the automobile accident because the physical evidence and the state trooper’s testimony showed that the plaintiff attempted to make a left turn when it was not reasonably safe to do so; the plaintiff pulled his vehicle in front of the defendant’s vehicle as the defendant attempted to pass the plaintiff. Huntsberry v. Millers Mut. Fire Ins. Co., 205 So. 2d 617, 1967 La. App. LEXIS 4899 (Dec. 29, 1967).

Under La. Rev. Stat. Ann. § 32:104, in making a left turn, a driver is required to place her vehicle in a proper position, to give a signal of her intention to turn, and is prohibited from abruptly stopping or having a sudden decrease in speed without first giving an appropriate signal. Williams v. Bologna Bros., Inc., 194 So. 2d 131, 1966 La. App. LEXIS 4461 (Dec. 28, 1966).

Pursuant to La. Rev. Stat. Ann. § 32:104, a motorist is prohibited from turning a vehicle from a direct course to right or left upon a roadway, unless and until such movement can be made with reasonable safety. Ragsdale v. Canal Ins. Co., 185 So. 2d 75, 1966 La. App. LEXIS 5388 (Mar. 23, 1966).

Driver who attempted a left-hand turn, but who violated La. Rev. Stat. Ann. § 32:104 by failing to give any turn signal, was guilty of negligence proximately causing the accident with the driver who hit the turning driver while attempting to overtake and pass him. Clark v. Spillman, 173 So. 2d 203, 1965 La. App. LEXIS 4448 (Mar. 8, 1965).

Where the absence of rear lights or other warning devices on a pulpwood truck had been conceded, and, by stopping the truck on a main-traveled thoroughfare with the intent to make a left turn without first ascertaining that the movement could be made in safety, the driver also violated former La. Rev. Stat. Ann. § 32:236(A) (now La. Rev. Stat. Ann. § 32:104), a trial court’s finding of gross negligence was amply supported in the record. Peats v. Martin, 133 So. 2d 920, 1961 La. App. LEXIS 1366 (Oct. 26, 1961).

Where an insured driver extended his left hand indicating that he intended to make a left turn but did not first determine whether he could reasonably turn in safety, he was negligent; the subrogee insurer could recover against a property insurer because the property insurer’s conduct was the proximate cause of the accident involving the vehicle insured by the subrogee. North River Ins. Co. v. Allstate Ins. Co., 132 So. 2d 90, 1961 La. App. LEXIS 1290 (June 19, 1961).

Under former La. Rev. Stat. Ann. § 32:236(A) (now La. Rev. Stat. Ann. § 32:104), the driver’s failure to see the approaching vehicle until the moment of actual impact was the proximate cause of the collision, for which damage he was liable. Choppin v. Conly, 106 So. 2d 846, 1958 La. App. LEXIS 782 (Oct. 30, 1958).

Where driver took all of the required actions to ensure that she could safely make a left turn, a truck driver suddenly entered traffic from his stopped position behind a building without signaling, in violation of former La. Rev. Stat. Ann. § 32:236 (now La. Rev. Stat. Ann. § 32:104), the trucker’s gross negligence was the sole proximate cause of the accident. Mire v. St. Paul Mercury Indem. Co., 103 So. 2d 553, 1958 La. App. LEXIS 580 (May 26, 1958).

Plaintiff was barred from recovering any damages for injuries sustained in an automobile accident because the plaintiff was contributorily negligent by failing to further reduce his speed or bring his vehicle under control based on the distance the plaintiff observed the defendant’s left turn signal. Washington Fire & Marine Ins. Co. v. Firemen’s Ins. Co., 88 So. 2d 402, 1956 La. App. LEXIS 509 (June 14, 1956), annulled by 232 LA. 379, 94 So. 2d 295, 1957 La. LEXIS 1187 (1957).

Driver that failed to signal his intent to turn onto a private plantation road from a highway as required by former La. Rev. Stat. Ann. § 32:236(A) (now La. Rev. Stat. Ann. § 32:104), and failed to ascertain whether the turn could be made safely before making it, was contributorily negligent in an accident that resulted when a driver to his rear attempted to pass him during the execution of the turn. Labarre v. Booth, 84 So. 2d 626, 1955 La. App. LEXIS 1079 (Dec. 30, 1955).

Where the driver of a vehicle made the proper signal to indicate her intention to make a left-hand turn, in accordance with former La. Rev. Stat. Ann. § 32:236 (now La. Rev. Stat. Ann. § 32:104), and the approaching taxi driver accelerated excessively in order to beat a red light, the taxi driver’s negligence was the sole proximate cause of the collision on the grounds that he failed to yield the right of way to the driver and that he had the last clear chance to avoid the accident by stopping for a red light. Morrison v. Yellow Cab Co., 81 So. 2d 155, 1955 La. App. LEXIS 888 (June 20, 1955).

Because a truck driver should have anticipated that vehicles would enter the filling station while he was parked, his failures to look before pulling into the station and to use his turn signal as required by former La. Rev. Stat. Ann. § 32:236 (now La. Rev. Stat. Ann. §§ 32:104 and 32:105) were the proximate cause of an ensuing accident. Moses v. Fidelity & Casualty Co., 61 So. 2d 246, 1952 La. App. LEXIS 713 (Oct. 31, 1952).

TREATISES AND LAW REVIEWS

Louisiana Treatises. — 1-8 Louisiana Tort Law § 8.05 > Chapter 8 PROVING FAULT > § 8.05 Presumptions.

§ 105. Signals by hand and arm or signal lamps.

A. Any stop or turn signal when required herein shall be given either by means of the hand and arm as provided in R.S. 32:106 or by signal lamps, except as otherwise provided in Paragraph B.

B. Any motor vehicle in use on a highway shall be equipped with, and the required signal shall be given by, signal lamps when the vehicle is so constructed, loaded or operated as to prevent the hand and arm signal from being visible, both to the front and to the rear. (Acts 1962, No. 310, § 1. Amended by Acts 1970, No. 538, § 2.)

CROSS REFERENCES

Louisiana Law. — Turning movements and required signals, see La. R.S. 32:104.

Municipal Law. — Operation of vehicles: turning and stopping rules > signals by hand or arm or signal device. New Orleans Code of Ordinance § 154-439.

Traffic code > signals by hand and arm or signal lamps (city). Baton Rouge Code of Ordinance § 11:104.

Turning and stopping signals. Shreveport Code of Ordinance § 90-140.

JUDICIAL DECISIONS

INDEX

TRANSPORTATION LAW

• Private Vehicles

•• Traffic Regulation

••• General Overview

TRANSPORTATION LAW

• Private Vehicles

•• Traffic Regulation

••• General Overview. — Because a truck driver should have anticipated that vehicles would enter the filling station while he was parked, his failures to look before pulling into the station and to use his turn signal as required by former La. Rev. Stat. Ann. § 32:236 (now La. Rev. Stat. Ann. §§ 32:104 and 32:105) were the proximate cause of an ensuing accident. Moses v. Fidelity & Casualty Co., 61 So. 2d 246, 1952 La. App. LEXIS 713 (Oct. 31, 1952).

§ 106. Methods of giving hand and arm signals.

A. All signals herein required to be given by hand and arm shall be given from the left side of the vehicle in the following manner, and such signals shall indicate as follows:

(1) Left turn—hand and arm extended horizontally, with the hand open and the back of the hand to the rear.

(2) Right turn—hand and arm extended upward at an angle of forty-five degrees from shoulder or elbow, with the hand open and the back of the hand to the rear. A bicyclist may also extend the right hand and arm horizontally with the hand open and back of the hand to the rear.

(3) Stop or decrease speed—start—hand and arm extended downward at an angle of forty-five degrees from shoulder or elbow, with the hand open and the back of the hand to the rear.

(4) Pulling from curb or side of highway—same as for left turn.

B. A bicyclist is not required to continuously give the signals required by Subsection A of this Section if the hand or arm is needed to control the bicycle. (Acts 1962, No. 310, § 1; Acts 2010, No. 618, § 2, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 618 added the (A) designation; added the second sentence of (A)(2); and added (B).

CROSS REFERENCES

Louisiana Law. — Signals by hand and arm or signal lamps, see La. R.S. 32:105.

Municipal Law. — Method of giving signals with hand and arm. Shreveport Code of Ordinance § 90-141.

Operation of vehicles: turning and stopping rules > method of giving hand and arm signals. New Orleans Code of Ordinance § 154-440.

Traffic code > method of giving hand and arm signals (city). Baton Rouge Code of Ordinance § 11:105.


SUBPART D. RIGHT OF WAY.

§ 121. Vehicle approaching or entering intersection.

A. When two vehicles approach or enter an intersection from different highways at approximately the same time, the driver of the vehicle on the left, shall yield the right of way to the vehicle on the right.

B. The right of way rule declared in Subsection A is modified at through highways and otherwise as hereinafter stated in this part. (Acts 1962, No. 310, § 1. Amended by Acts 1972, No. 422, § 1.)

CROSS REFERENCES

Louisiana Law. — Vehicle approaching intersection in which traffic lights are inoperative, see La. R.S. 32:232.1.

Municipal Law. — Right of way rules > vehicles entitled to right-of-way on certain intersecting streets. New Orleans Code of Ordinance § 154-482.

Right-of-way at intersections generally. Shreveport Code of Ordinance § 90-151.

Right-of-way when turning left. Shreveport Code of Ordinance § 90-152.

Traffic code > right-of-way. Baton Rouge Code of Ordinance title 11, ch. 7.

Traffic code > rules at intersections (parish). Baton Rouge Code of Ordinance § 11:354.

Traffic code > vehicle approaching or entering intersections (city). Baton Rouge Code of Ordinance § 11:80.

JUDICIAL DECISIONS

INDEX

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Vehicular Crimes

••• Reckless Driving

•••• General Overview

GOVERNMENTS

• Local Governments

•• Ordinances & Regulations

• State & Territorial Governments

•• Claims By & Against

TORTS

• Negligence

•• General Overview

•• Defenses

••• Comparative Negligence

•••• General Overview

•• Proof

••• General Overview

••• Violations of Law

•••• General Overview

• Transportation Torts

•• Motor Vehicles

••• Motor Carriers

TRANSPORTATION LAW

• Private Vehicles

•• Safety Standards

••• General Overview

•• Traffic Regulation

••• General Overview

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Vehicular Crimes

••• Reckless Driving

•••• General Overview. — Driver’s argument that because another vehicle approached an intersection from the left he had the right of way under La. Rev. Stat. Ann. § 32:121 was meritless because the road on which the driver rode was not open for public use, and its junction with a more heavily travelled road was not considered an intersection within the meaning of § 32:121. Fontenot v. State Farm Mut. Ins. Co., 345 So. 2d 186, 1977 La. App. LEXIS 5045 (Apr. 13, 1977).

GOVERNMENTS

• Local Governments

•• Ordinances & Regulations. — Local authorities, including municipalities, lacked authority to enact any ordinance contrary to the rule that, in the absence of stop signs or any other signaling devices, the right of way at an intersection was given to the vehicle approaching from the right. Frey v. Central Mut. Ins. Co., 150 So. 2d 822, 1963 La. App. LEXIS 1414 (Mar. 5, 1963).

• State & Territorial Governments

•• Claims By & Against. — Given that traffic signs existed in the vicinity of the merger of two highways, the intersection was not uncontrolled, so La. Rev. Stat. Ann. § 32:121 did not apply and La. Rev. Stat. Ann. § 32:123 did apply; the intersection was confusing and lacked proper design so that the sole proximate cause of a collision where the highways merged was negligence on the part of the Department of Transportation and Development in improperly signing the poorly-designed intersection. Lacour v. State Farm Ins. Co., 417 So. 2d 85, 1982 La. App. LEXIS 7719 (July 2, 1982).

TORTS

• Negligence

•• General Overview. — Plaintiff was barred from recovering for any damages sustained in the automobile accident because although the plaintiff had the right of way, she had ample time to see and avoid the defendant’s vehicle; the fact that the plaintiff had the right of way did not relieve plaintiff of the duty to maintain a proper lookout which she failed to do. Simmons v. Baumgartner, 393 So. 2d 904, 1981 La. App. LEXIS 3478 (Jan. 13, 1981).

•• Defenses

••• Comparative Negligence

•••• General Overview. — Driver was aware that when two vehicles approached or entered an intersection from different highways at approximately the same time, the driver of the vehicle on the left, shall yield the right of way to the vehicle on the right; thus, the driver was negligent in failing to exercise a greater degree of caution to ascertain that it was safe to cross the favored street and the trial court did not err in finding the driver15 percent at fault for the accident. Reaux v. City of New Orleans, 815 So. 2d 191, 2002 La. App. LEXIS 1361 (Mar. 20, 2002), writ denied by La. 2002-1068, 817 So. 2d 1158, 2002 La. LEXIS 2102 (La. June 14, 2002).

A car driver proceeding in an easterly direction on a city street was precluded from recovering for personal injuries sustained as a result of an intersection collision with a tractor-trailer rig proceeding north on a city street, because the rig had the directional right of way pursuant to La. Rev. Stat. Ann. § 32:121(B) and a city ordinance that effectively favored drivers to the right of other drivers and because the car driver failed to keep a proper lookout and to yield to the favored vehicle; despite the rig’s negligence, the car driver’s contributory negligence precluded any recovery. Combel v. Webster, 315 So. 2d 338, 1975 La. App. LEXIS 3161 (July 8, 1975).

Plaintiff driver could not recover against the defendant where the defendant had the right of way because he was entering the intersection from a favored street; the court held that under these circumstances the rule of law in La. Rev. Stat. Ann. § 32:121 was inapplicable. Mixon v. Allstate Ins. Co., 269 So. 2d 576, 1972 La. App. LEXIS 6190 (Nov. 13, 1972).

In a negligence action against an employee and his employer’s insurer that arose from an automobile accident, the employee could not rely upon the statutory right of way rule of La. Rev. Stat. Ann. § 32:121 to find another driver contributorily negligent where his own entry into the intersection was negligent while the driver exercised the degree of caution consistent with her right to assume that she was on a designated right-of-way. Ory v. Travelers Ins. Co., 235 So. 2d 212, 1970 La. App. LEXIS 5345 (May 4, 1970).

Automobile driver who had the right-of-way provided by former La. Rev. Stat. Ann. § 32:237(A) (now La. Rev. Stat. Ann. § 32:121) could not be held to be contributorily negligent for an intersection collision simply upon a determination that he failed to see the other vehicle approaching from the left. Deshotels v. Henry, 148 So. 2d 148, 1962 La. App. LEXIS 2668 (Dec. 18, 1962), affirmed by 245 LA. 23, 156 So. 2d 465, 1963 La. LEXIS 2565 (1963).

Under former La. Rev. Stat. Ann. § 32:237 (now La. Rev. Stat. Ann. § 32:121) a motorist at an intersection was not contributorily negligent where the motorist had the right to assume that others would respect his right of way. Travelers Ins. Co. v. Great American Indem. Co., 113 So. 2d 815, 1959 La. App. LEXIS 1239 (June 30, 1959).

Driver was not negligent under former La. Rev. Stat. Ann. § 32:237(A) (now La. Rev. Stat. Ann. § 32:121), where she was entitled to assume that another vehicle approaching on her left would stop at a stop sign and took immediate and necessary actions to avoid the accident once the car proceeded. Rhodes v. Rowell, 106 So. 2d 820, 1958 La. App. LEXIS 771 (Oct. 30, 1958).

Despite having the right of way under former La. Rev. Stat. Ann. § 32:237 (now La. Rev. Stat. Ann. § 32:121) because he was approaching an intersection on a main thorofare from the right of the other driver, a driver was contributorily negligent for failing to exercise care in noticing the other car had entered the intersection, and taking steps to avoid the accident. General Acci. Fire & Life Assurance Corp. v. Scott, 91 So. 2d 790, 1957 La. App. LEXIS 570 (Jan. 14, 1957).

•• Proof

••• General Overview. — Under former La. Rev. Stat. Ann. § 32:237 (now La. Rev. Stat. Ann. § 32:121), a motorist, intending to make a left turn on a city street, was not required to wait until there was no oncoming traffic in sight before attempting to do so, where she could rightfully assume that other motorists in sight were driving within the speed limit. McDaniel v. Walker, 111 So. 2d 208, 1959 La. App. LEXIS 900 (Apr. 3, 1959).

••• Violations of Law

•••• General Overview. — On a passenger’s suit for personal injuries and damages against the employer and its employee driver, the trial court properly found that the employee was negligent under La. Rev. Stat. Ann. § 32:121(A). Toomer v. Kararick, 346 So. 2d 858, 1977 La. App. LEXIS 4162 (May 17, 1977).

In a negligence action against an employee and his employer’s insurer that arose from an automobile accident, the employee could not rely upon the statutory right of way rule of La. Rev. Stat. Ann. § 32:121 to find another driver contributorily negligent where his own entry into the intersection was negligent while the driver exercised the degree of caution consistent with her right to assume that she was on a designated right-of-way. Ory v. Travelers Ins. Co., 235 So. 2d 212, 1970 La. App. LEXIS 5345 (May 4, 1970).

Driver that was approaching an uncontrolled intersection from the right was negligent in failing to allow a driver to his left to complete her crossing of the intersection after she reached the intersection first and had preempted the intersection. Armstrong v. Miller, 147 So. 2d 252, 1962 La. App. LEXIS 2616 (Dec. 3, 1962).

Under former La. Rev. Stat. Ann. § 32:237(A) (now La. Rev. Stat. Ann. § 32:121), the proximate cause of a collision that occurred at an uncontrolled intersection was an automobile driver who entered the intersection after a taxicab driver, which had entered the intersection from the right, had preempted the intersection. Vanney v. Laborde, 147 So. 2d 872, 1962 La. App. LEXIS 2650 (Nov. 26, 1962).

While former La. Rev. Stat. Ann. § 32:237 (now La. Rev. Stat. Ann. § 32:121) gives the right of way to the vehicle approaching an intersection from the right, against a vehicle approaching at the same time from the left, no driver is relieved from the necessity of looking into the directions from which other automobiles may be expected to come, and those who fail to look are negligent in intersectional collisions even where the other driver is at fault. Smith v. Borchers, 243 LA. 746, 146 So. 2d 793, 1962 La. LEXIS 561 (Nov. 5, 1962).

Northbound driver failed to have his car under proper control, failed to look and see what was obvious, failed to yield the right-of-way as required by former La. Rev. Stat. Ann. § 32:237(A) (now La. Rev. Stat. Ann. § 32:121) to the westbound driver who was approaching from the right, and failed to have his headlights on as required by former La. Rev. Stat. Ann. § 32:290 (now La. Rev. Stat. Ann. § 32:301); hence, in his suit to recover for property damage and personal injuries resulting from an automobile collision at an intersection on an overcast day before sun-up, judgment dismissing the northbound driver’s claims and awarding damages to the westbound driver on his reconventional demands was affirmed. Lemoine v. Vicknair, 144 So. 2d 298, 1962 La. App. LEXIS 2245 (Sept. 4, 1962).

Under former La. Rev. Stat. Ann. § 32:237 (now La. Rev. Stat. Ann. § 32:121) a motorist at an intersection was not contributorily negligent where the motorist had the right to assume that others would respect his right of way. Travelers Ins. Co. v. Great American Indem. Co., 113 So. 2d 815, 1959 La. App. LEXIS 1239 (June 30, 1959).

By endeavoring to cross the highway in the face of an oncoming vehicle, the driver violated former La. Rev. Stat. Ann. § 32:237(E) (now La. Rev. Stat. Ann. § 32:121), and was grossly negligent. Service Fire Ins. Co. v. Houston Fire & Casualty Ins. Co., 97 So. 2d 854, 1957 La. App. LEXIS 873 (Nov. 4, 1957).

Vehicle approaching an intersection from another driver’s right enjoyed a right of way and was entitled to enter and cross the intersection in safety, under former La. Rev. Stat. Ann. § 32:237 (now La. Rev. Stat. Ann. § 32:121); the other vehicle’s failure to timely observe the approach of the vehicle coming from the right and yield the right of way was the proximate cause of an accident, even though the vehicle approaching from the right was traveling slightly in excess of the speed limit. Weidner v. Globe Indem. Co., 98 So. 2d 566, 1957 La. App. LEXIS 911 (Oct. 30, 1957).

Under former La. Rev. Stat. Ann. § 32:237 (now La. Rev. Stat. Ann. § 32:121), the driver of an automobile entering the intersection to the left of another vehicle without regard to oncoming traffic the other driver was entitled to rely on her right of way, and to assume that less favored traffic would respect her right of way. Oswalt v. Transcontinental Ins. Co., 96 So. 2d 233, 1957 La. App. LEXIS 712 (June 28, 1957).

Driver was negligent in entering the intersection in disregard of the other vehicle’s right of way under former La. Rev. Stat. Ann. § 32:237 (now La. Rev. Stat. Ann. § 32:121), where the other vehicle approached from the right. Nix v. State Farm Mut. Ins. Co., 94 So. 2d 457, 1957 La. App. LEXIS 1055 (Mar. 25, 1957).

Despite having the right of way under former La. Rev. Stat. Ann. § 32:237 (now La. Rev. Stat. Ann. § 32:121) because he was approaching an intersection on a main thorofare from the right of the other driver, a driver was contributorily negligent for failing to exercise care in noticing the other car had entered the intersection, and taking steps to avoid the accident. General Acci. Fire & Life Assurance Corp. v. Scott, 91 So. 2d 790, 1957 La. App. LEXIS 570 (Jan. 14, 1957).

• Transportation Torts

•• Motor Vehicles. — Trial court properly dismissed the husband’s reconventional demand on the grounds that there was no manifest error of judgment, that his wife failed to yield the right of way to the other driver’s pickup truck, and that he was not entitled to the benefit of the doctrine of preemption under La. Rev. Stat. Ann. § 32:121(A) because he failed to prove that his wife preempted the intersection. Silva v. Calk, 708 So. 2d 418, 1997 La. App. LEXIS 2817 (Dec. 10, 1997).

Where an automobile driver and a truck driver approached an unmarked intersection at the same time and collided, the automobile driver breached the duty established by La. Rev. Stat. Ann. § 32:121(A) because as the driver of the vehicle on the left he should have yielded the right of way. Mitchell v. Poullard, 422 So. 2d 713, 1982 La. App. LEXIS 8397 (Nov. 12, 1982).

Given that traffic signs existed in the vicinity of the merger of two highways, the intersection was not uncontrolled, so La. Rev. Stat. Ann. § 32:121 did not apply and La. Rev. Stat. Ann. § 32:123 did apply; the intersection was confusing and lacked proper design so that the sole proximate cause of a collision where the highways merged was negligence on the part of the Department of Transportation and Development in improperly signing the poorly-designed intersection. Lacour v. State Farm Ins. Co., 417 So. 2d 85, 1982 La. App. LEXIS 7719 (July 2, 1982).

Although a car driver may have failed to yield the right-of-way to another car entering an intersection from the right, that was not a cause in fact of their collision, given that the other car driver was negligent in failing to keep to the right as he turned left. Corona v. Dunbar, 417 So. 2d 452, 1982 La. App. LEXIS 7701 (June 29, 1982).

Where the host driver failed to yield at the intersection, in accordance with La. Rev. Stat. Ann. § 32:121, traveled at an excessive rate of speed, and veered into the other driver’s lane of traffic, the host driver’s conduct was the sole legal cause of his passenger’s death, which resulted from the collision that occurred. Carmouche v. State, 360 So. 2d 1374, 1978 La. App. LEXIS 3648 (June 28, 1978), writ of certiorari denied by 363 So. 2d 536, 1978 La. LEXIS 6627 (La. 1978).

On a passenger’s suit for personal injuries and damages against the employer and its employee driver, the trial court properly found that the employee was negligent under La. Rev. Stat. Ann. § 32:121(A). Toomer v. Kararick, 346 So. 2d 858, 1977 La. App. LEXIS 4162 (May 17, 1977).

Both drivers’ actions concurrently caused an auto accident because both drivers either negligently acted or failed to act in accordance with La. Rev. Stat. Ann. § 32:121. Soniat v. State Farm Mut. Auto. Ins. Co., 340 So. 2d 1097, 1976 La. App. LEXIS 3614 (Dec. 21, 1976).

Plaintiff was not free of contributory negligence in striking defendant’s truck in an intersection because plaintiff had the duty to yield the right of way to defendant’s vehicle, which was approaching from plaintiff’s right on a highway that was not considered a “through highway” for purposes of La. Rev. Stat. Ann. § 32:1. Carney v. State Farm Mut. Auto Ins. Co., 335 So. 2d 759, 1976 La. App. LEXIS 4819 (July 6, 1976).

Motorist who looked both ways and entered an uncontrolled intersection at a reasonable speed only to be rammed by a crossing ice cream truck did so with the right-of-way under La. Rev. Stat. Ann. § 32:121(B) and M.C.S. 38:99, and was not negligent. Lagrue v. Murrhee, 291 So. 2d 844, 1974 La. App. LEXIS 3672 (Mar. 8, 1974).

Pursuant to La. Rev. Stat. Ann. 32:121(B), a driver approaching an intersection from the left had a duty to yield the right of way to a vehicle approaching from the right. Faulkenberry v. Dillman, 277 So. 2d 712, 1973 La. App. LEXIS 5814 (May 1, 1973).

Plaintiff who brought suit for damages from a collision at a blind intersection could not rely on the directional right-of-way statute, La. Rev. Stat. Ann. § 32:121, to prove negligence, but had the duty to slow down sufficiently to determine whether it was safe to go. Gutelius v. Phoenix Ins. Co., 266 So. 2d 717, 1972 La. App. LEXIS 6127 (Sept. 15, 1972).

Motorist forfeited her right of way under La. Rev. Stat. Ann. § 32:121(B) when she entered an intersection at an excessive rate of speed, travelling 40 miles per hour in a 35 mile-per-hour zone. Neal v. Davenport, 270 So. 2d 617, 1972 La. App. LEXIS 6098 (Sept. 12, 1972).

Although a driver approached the subject intersection from another driver’s right, his entry into the intersection without ascertaining first that he could negotiate his maneuver safely was negligence, which was a proximate cause of the ensuing accident. Smith v. Trinity Universal Ins. Co., 270 So. 2d 637, 1972 La. App. LEXIS 5853 (Sept. 12, 1972).

Privilege accorded by La. Rev. Stat. Ann. § 32:237 [subsequently La. Rev. Stat. Ann. § 32:121(B)] is a conditional one: a right entirely dependent on the location of other traffic approaching the intersection. Smith v. Trinity Universal Ins. Co., 270 So. 2d 637, 1972 La. App. LEXIS 5853 (Sept. 12, 1972).

In a negligence action against an employee and his employer’s insurer that arose from an automobile accident, the employee could not rely upon the statutory right of way rule of La. Rev. Stat. Ann. § 32:121 to find another driver contributorily negligent where his own entry into the intersection was negligent while the driver exercised the degree of caution consistent with her right to assume that she was on a designated right-of-way. Ory v. Travelers Ins. Co., 235 So. 2d 212, 1970 La. App. LEXIS 5345 (May 4, 1970).

Under La. Rev. Stat. Ann. § 32:121(B), when two vehicles enter into an intersection at the same moment the driver to the right has the right of way and the driver to the left must yield the right of way; truck driver was already in the intersection and the accident was determined to be caused by the negligence of minor daughter, who was not keeping proper lookout and was driving at an excessive rate of speed. Meynier & Dillman Hardware Co. v. Aronson, 229 So. 2d 365, 1969 La. App. LEXIS 5627 (Dec. 1, 1969), writ of certiorari denied by 255 LA. 485, 231 So. 2d 396, 1970 La. LEXIS 3934 (1970).

Driver’s failure to observe a truck in no way contributed to the accident because even if the driver had seen it, under the directional right of way granted by La. Rev. Stat. Ann. § 32:121, the driver had the right to enter the intersection under the assumption that the truck on the less favored street would yield to the driver’s preferred position and right of way. Deamer v. Travelers Ins. Co., 223 So. 2d 224, 1969 La. App. LEXIS 6014 (May 26, 1969).

In order to preempt the statutory right of way granted to the other driver, the motorist had to prove that he arrived at the intersection before the other driver and he had a reasonable opportunity and expectation to clear the intersection first. Berry v. Festervan, 215 So. 2d 398, 1968 La. App. LEXIS 4675 (Oct. 31, 1968).

In a collision occurring in an intersection in which the minor driver of one car was speeding, the fact that the driver of the other car was technically exceeding the 12 m.p.h. city speed limit was not negligence per se or contributory negligence; the accident was caused by the minor’s failure to yield the right-of-way as required by La. Rev. Stat. Ann. Code § 32:121. Wascom v. Varnado, 209 So. 2d 72, 1968 La. App. LEXIS 4960 (Apr. 8, 1968).

Plaintiff was negligent because he failed to discharge his duty under La. Rev. Stat. Ann. § 32:121 when he entered the intersection and failed to observe other vehicles approaching or entering the intersection at the same time. James v. Employers Liability Assurance Corp., 202 So. 2d 424, 1967 La. App. LEXIS 4991 (July 5, 1967).

Trial court property entered judgment against claimant in a negligence action involving an auto accident; because the claimant did not have the right of way at an interstion and entered the intersection at a high rate of speed, thus could not rely on the doctrine of pre-emption. Byers v. Creel, 198 So. 2d 739, 1967 La. App. LEXIS 5460 (May 1, 1967).

Driver who had preempted an intersection had the right of way pursuant to La. Rev. Stat. Ann. § 32:121, and was not required to yield to the driver on the right. Strahan v. Hartford Acci. & Indem. Co., 186 So. 2d 450, 1966 La. App. LEXIS 5167 (May 9, 1966).

Driver was negligent when he failed to take reasonable precautions before entering intersection and did not yield the right of way to a driver on his right who entered first from a different highway. Ellis v. Chance, 179 So. 2d 692, 1965 La. App. LEXIS 3820 (Oct. 28, 1965).

Under La. Rev. Stat. Ann. § 32:121, when two vehicles entered an intersection from different highways at approximately the same time, the driver of the vehicle on the left must yield the right of way to the vehicle on the right; here, a motorist was not guilty of contributory negligence arising out of a two car accident. Frisard v. Oalmann, 175 So. 2d 407, 1965 La. App. LEXIS 4407 (May 3, 1965).

The right of way privilege for a driver approaching from the right at an uncontrolled intersection of two streets of equal dignity, provided for in La. Rev. Stat. Ann. § 32:121, was conditional upon the location of other traffic and a driver approaching from the right who failed to observe another vehicle until they collided was guilty of contributory negligence, notwithstanding the right of way privilege usually afforded drivers approaching from the right. Young v. Sea Ins. Co., 173 So. 2d 362, 1965 La. App. LEXIS 4431 (Mar. 8, 1965).

When driver of the vehicle on the left did not execute a proper lookout and made a left turn and did not yield the right of way to the vehicle coming on the right, that driver did not exercise reasonable care, and thus was contributorily negligent in causing an accident. Rothe v. White, 158 So. 2d 329, 1963 La. App. LEXIS 2086 (Nov. 12, 1963), writ of certiorari denied by 245 LA. 638, 160 So. 2d 227, 1964 La. LEXIS 2922 (1964).

Jury erred in awarding a woman driver damages for injuries incurred when another car that had the right-of-way hit her car in an uncontrolled intersection where the woman failed to keep a proper look-out. McWaters v. Turnage, 156 So. 2d 68, 1963 La. App. LEXIS 1892 (July 1, 1963), writ of certiorari denied by 245 LA. 88, 157 So. 2d 232, 1963 La. LEXIS 2624 (1963).

Automobile driver who had the right-of-way provided by former La. Rev. Stat. Ann. § 32:237(A) (now La. Rev. Stat. Ann. § 32:121) could not be held to be contributorily negligent for an intersection collision simply upon a determination that he failed to see the other vehicle approaching from the left. Deshotels v. Henry, 148 So. 2d 148, 1962 La. App. LEXIS 2668 (Dec. 18, 1962), affirmed by 245 LA. 23, 156 So. 2d 465, 1963 La. LEXIS 2565 (1963).

Driver that was approaching an uncontrolled intersection from the right was negligent in failing to allow a driver to his left to complete her crossing of the intersection after she reached the intersection first and had preempted the intersection. Armstrong v. Miller, 147 So. 2d 252, 1962 La. App. LEXIS 2616 (Dec. 3, 1962).

Plaintiff who was approaching an intersection from the right and struck defendant who was approaching from the left was not entitled to the statutory right-of-way provided by former La. Rev. Stat. Ann. § 32:237(A) (now La. Rev. Stat. Ann. § 32:121) because he was travelling at an excessive rate of speed. Granite State Ins. Co. v. Bituminous Casualty Co., 147 So. 2d 446, 1962 La. App. LEXIS 1441 (Nov. 29, 1962).

Under former La. Rev. Stat. Ann. § 32:237(A) (now La. Rev. Stat. Ann. § 32:121), the proximate cause of a collision that occurred at an uncontrolled intersection was an automobile driver who entered the intersection after a taxicab driver, which had entered the intersection from the right, had preempted the intersection. Vanney v. Laborde, 147 So. 2d 872, 1962 La. App. LEXIS 2650 (Nov. 26, 1962).

Where defendant driver was negligent in failing to yield to plaintiff driver, who had the right of way based upon former La. Rev. Stat. Ann. § 32:237(A) (now see La. Rev. Stat. Ann. § 32:121), plaintiff’s failure to observe defendant’s vehicle did not constitute contributory negligence because plaintiff had slowed her vehicle and had looked both ways before she entered the intersection. Gorman v. Indemnity Ins. Co., 134 So. 2d 602, 1961 La. App. LEXIS 1438 (Oct. 26, 1961).

Pursuant to former La. Rev. Stat. Ann. § 32:237(A) (now La. rev. Stat. Ann. § 32:121), a motorist had the right of way at an uncontrolled intersection and was not negligent when her car collided with a driver’s car entering the intersection from the intersecting road, where the motorist was approaching the intersection from the driver’s right, where the motorist brought her car almost to a stop and looked both ways before entering the intersection, and where the motorist did not see the driver’s car until after the motorist entered the intersection. Noonan v. London Guarantee & Acci. Co., 128 So. 2d 918, 1961 La. App. LEXIS 2040 (Apr. 12, 1961).

Chevrolet driver, approaching the intersection from the right, had the right of way under former La. Rev. Stat. Ann. § 32:237 (now La. Rev. Stat. Ann. § 32:121); thus the insurer was liable in damages for the personal injuries and property damage the Chevrolet driver sustained. Allen v. State Farm Mut. Auto. Ins. Co., 120 So. 2d 372, 1960 La. App. LEXIS 961 (Apr. 28, 1960).

Where a driver failed to yield the right of way in the intersection as required by former La. Rev. Stat. Ann. § 32:237 (now La. Rev. Stat. Ann. § 32:121), the driver was liable for the property damages that the other vehicle sustained. Broussard v. Kieffer, 115 So. 2d 725, 1959 La. App. LEXIS 1019 (Nov. 30, 1959).

Where intersection does not have any signal light or stop signs, and there is no applicable city traffic ordinance, it is governed by the State Highway Regulatory Act, former La. Rev. Stat. Ann. § 32:237(A) (now La. Rev. Stat. Ann. § 32:121). Smith v. Hoye, 115 So. 2d 651, 1959 La. App. LEXIS 1015 (Oct. 30, 1959).

Under former La. Rev. Stat. Ann. § 32:237 (now La. Rev. Stat. Ann. § 32:121) a motorist at an intersection was not contributorily negligent where the motorist had the right to assume that others would respect his right of way. Travelers Ins. Co. v. Great American Indem. Co., 113 So. 2d 815, 1959 La. App. LEXIS 1239 (June 30, 1959).

Under former La. Rev. Stat. Ann. § 32:237 (now La. Rev. Stat. Ann. § 32:121), a motorist, intending to make a left turn on a city street, was not required to wait until there was no oncoming traffic in sight before attempting to do so, where she could rightfully assume that other motorists in sight were driving within the speed limit. McDaniel v. Walker, 111 So. 2d 208, 1959 La. App. LEXIS 900 (Apr. 3, 1959).

Driver was not negligent under former La. Rev. Stat. Ann. § 32:237(A) (now La. Rev. Stat. Ann. § 32:121), where she was entitled to assume that another vehicle approaching on her left would stop at a stop sign and took immediate and necessary actions to avoid the accident once the car proceeded. Rhodes v. Rowell, 106 So. 2d 820, 1958 La. App. LEXIS 771 (Oct. 30, 1958).

Driver was negligent in attempting a left-hand turn, where there was no evidence she made any observation as to traffic approaching in the westernmost lane of traffic prior to her entrance into the intersection and commencement of a left turn. Allstate Ins. Co. v. Employers Liability Assurance Corp., 98 So. 2d 852, 1957 La. App. LEXIS 942 (Nov. 26, 1957).

Vehicle approaching an intersection from another driver’s right enjoyed a right of way and was entitled to enter and cross the intersection in safety, under former La. Rev. Stat. Ann. § 32:237 (now La. Rev. Stat. Ann. § 32:121); the other vehicle’s failure to timely observe the approach of the vehicle coming from the right and yield the right of way was the proximate cause of an accident, even though the vehicle approaching from the right was traveling slightly in excess of the speed limit. Weidner v. Globe Indem. Co., 98 So. 2d 566, 1957 La. App. LEXIS 911 (Oct. 30, 1957).

Under former La. Rev. Stat. Ann. § 32:237 (now La. Rev. Stat. Ann. § 32:121), the driver of an automobile entering the intersection to the left of another vehicle without regard to oncoming traffic the other driver was entitled to rely on her right of way, and to assume that less favored traffic would respect her right of way. Oswalt v. Transcontinental Ins. Co., 96 So. 2d 233, 1957 La. App. LEXIS 712 (June 28, 1957).

Driver was negligent in entering the intersection in disregard of the other vehicle’s right of way under former La. Rev. Stat. Ann. § 32:237 (now La. Rev. Stat. Ann. § 32:121), where the other vehicle approached from the right. Nix v. State Farm Mut. Ins. Co., 94 So. 2d 457, 1957 La. App. LEXIS 1055 (Mar. 25, 1957).

Despite having the right of way under former La. Rev. Stat. Ann. § 32:237 (now La. Rev. Stat. Ann. § 32:121) because he was approaching an intersection on a main thorofare from the right of the other driver, a driver was contributorily negligent for failing to exercise care in noticing the other car had entered the intersection, and taking steps to avoid the accident. General Acci. Fire & Life Assurance Corp. v. Scott, 91 So. 2d 790, 1957 La. App. LEXIS 570 (Jan. 14, 1957).

Operator of an automobile had the right of way at an intersection where he approached the intersection from the other operator’s right as she approached and entered the intersection. Turner v. Southern Farm Bureau Casualty Ins. Co., 91 So. 2d 436, 1956 La. App. LEXIS 962 (Nov. 29, 1956).

Although former La. Rev. Stat. Ann. § 32:237(A) (now La. Rev. Stat. Ann. § 32:121) provides that on streets of equal rank a vehicle that approached from the right had the right of way, the favored vehicle was at fault where it approached the intersection a high a rate of speed and was not looking to see what was approaching. Lalla v. Travelers Indem. Co., 79 So. 2d 343, 1955 La. App. LEXIS 719 (Apr. 11, 1955).

••• Motor Carriers. — The right of way privilege for a driver approaching from the right at an uncontrolled intersection of two streets of equal dignity, provided for in La. Rev. Stat. Ann. § 32:121, was conditional upon the location of other traffic and a driver approaching from the right who failed to observe another vehicle until they collided was guilty of contributory negligence, notwithstanding the right of way privilege usually afforded drivers approaching from the right. Young v. Sea Ins. Co., 173 So. 2d 362, 1965 La. App. LEXIS 4431 (Mar. 8, 1965).

TRANSPORTATION LAW

• Private Vehicles

•• Safety Standards

••• General Overview. — In a tort action, La. Rev. Stat. Ann. § 32:121(B) (now La. Rev. Stat. Ann. § 32:121(A)) was inapplicable where the evidence clearly supported the contention that the injured driver entered the intersection prior to the driver of the insured’s vehicle, thus, the driver of the insured’s vehicle was liable for negligence. Maze v. Pedigo, 278 So. 2d 581, 1973 La. App. LEXIS 6978 (May 30, 1973).

•• Traffic Regulation

••• General Overview. — Motorist did not, pursuant to La. Code Civ. Proc. Ann. art. 1812(C), object to or make a proffer prior to jury deliberations regarding a jury interrogatory that addressed the fault of a non-party in an accident, and thus the motorist waived the right to object on appeal, and there was no plain and fundamental error that required appellate review; in any event, the trial court did not err in submitting the interrogatory because it was reasonable to conclude that the jury inferred that the non-party could have helped prevent the accident, and the jury might have concluded that the non-party should have yielded to the motorist because the motorist was on the right side of the intersection pursuant to La. Rev. Stat. Ann. § 32:121. Wilson v. Transp. Consultants, Inc., 899 So. 2d 590, 2005 La. App. LEXIS 906 (Mar. 2, 2005), writ denied by La. 2005-0827, 902 So. 2d 1025, 2005 La. LEXIS 1728 (La. May 13, 2005).

Driver was aware that when two vehicles approached or entered an intersection from different highways at approximately the same time, the driver of the vehicle on the left, shall yield the right of way to the vehicle on the right; thus, the driver was negligent in failing to exercise a greater degree of caution to ascertain that it was safe to cross the favored street and the trial court did not err in finding the driver15 percent at fault for the accident. Reaux v. City of New Orleans, 815 So. 2d 191, 2002 La. App. LEXIS 1361 (Mar. 20, 2002), writ denied by La. 2002-1068, 817 So. 2d 1158, 2002 La. LEXIS 2102 (La. June 14, 2002).

Given that traffic signs existed in the vicinity of the merger of two highways, the intersection was not uncontrolled, so La. Rev. Stat. Ann. § 32:121 did not apply and La. Rev. Stat. Ann. § 32:123 did apply; the intersection was confusing and lacked proper design so that the sole proximate cause of a collision where the highways merged was negligence on the part of the Department of Transportation and Development in improperly signing the poorly-designed intersection. Lacour v. State Farm Ins. Co., 417 So. 2d 85, 1982 La. App. LEXIS 7719 (July 2, 1982).

Although a car driver may have failed to yield the right-of-way to another car entering an intersection from the right, that was not a cause in fact of their collision, given that the other car driver was negligent in failing to keep to the right as he turned left. Corona v. Dunbar, 417 So. 2d 452, 1982 La. App. LEXIS 7701 (June 29, 1982).

Plaintiff was barred from recovering for any damages sustained in the automobile accident because although the plaintiff had the right of way, she had ample time to see and avoid the defendant’s vehicle; the fact that the plaintiff had the right of way did not relieve plaintiff of the duty to maintain a proper lookout which she failed to do. Simmons v. Baumgartner, 393 So. 2d 904, 1981 La. App. LEXIS 3478 (Jan. 13, 1981).

In an intersectional accident where La. Rev. Stat. Ann. § 32:121(B) was the applicable law, a judgment in favor of a driver on the right was reversed where the court determined that both drivers had an unobstructed view as they approached and entered an intersection; the failure of the driver on the right to see what he could and should have seen constituted contributory negligence that barred recovery. Zemo v. Louviere, 349 So. 2d 420, 1977 La. App. LEXIS 4062 (Aug. 1, 1977), writ of certiorari denied by 351 So. 2d 161, 1977 La. LEXIS 6591, 1977 La. LEXIS 6922 (La. 1977).

Driver’s argument that because another vehicle approached an intersection from the left he had the right of way under La. Rev. Stat. Ann. § 32:121 was meritless because the road on which the driver rode was not open for public use, and its junction with a more heavily travelled road was not considered an intersection within the meaning of § 32:121. Fontenot v. State Farm Mut. Ins. Co., 345 So. 2d 186, 1977 La. App. LEXIS 5045 (Apr. 13, 1977).

Both drivers’ actions concurrently caused an auto accident because both drivers either negligently acted or failed to act in accordance with La. Rev. Stat. Ann. § 32:121. Soniat v. State Farm Mut. Auto. Ins. Co., 340 So. 2d 1097, 1976 La. App. LEXIS 3614 (Dec. 21, 1976).

A car driver proceeding in an easterly direction on a city street was precluded from recovering for personal injuries sustained as a result of an intersection collision with a tractor-trailer rig proceeding north on a city street, because the rig had the directional right of way pursuant to La. Rev. Stat. Ann. § 32:121(B) and a city ordinance that effectively favored drivers to the right of other drivers and because the car driver failed to keep a proper lookout and to yield to the favored vehicle; despite the rig’s negligence, the car driver’s contributory negligence precluded any recovery. Combel v. Webster, 315 So. 2d 338, 1975 La. App. LEXIS 3161 (July 8, 1975).

Plaintiff was not entitled to damages following an intersectional collision with defendant’s car, as plaintiff’s paved street did not automatically enjoy favored status over defendant’s blacktop road; defendant, on plaintiff’s right, had the right of way pursuant to La. Rev. Stat. Ann. § 32:121(B), and plaintiff did not preempt the intersection under § 32:121(A) so as to cause defendant to forfeit his right of way. Zito v. Kuhn, 309 So. 2d 806, 1975 La. App. LEXIS 3038 (Mar. 12, 1975).

Motorist who looked both ways and entered an uncontrolled intersection at a reasonable speed only to be rammed by a crossing ice cream truck did so with the right-of-way under La. Rev. Stat. Ann. § 32:121(B) and M.C.S. 38:99, and was not negligent. Lagrue v. Murrhee, 291 So. 2d 844, 1974 La. App. LEXIS 3672 (Mar. 8, 1974).

Pursuant to La. Rev. Stat. Ann. 32:121(B), a driver approaching an intersection from the left had a duty to yield the right of way to a vehicle approaching from the right. Faulkenberry v. Dillman, 277 So. 2d 712, 1973 La. App. LEXIS 5814 (May 1, 1973).

Although one street was a more improved street than another, but the more improved street had not been designated the right of way by ordinance, the provisions of La. Rev. Stat. Ann. § 32:121(B), which accorded the right of way to the vehicle approaching on the right, were applicable. Becken v. Stonewall Ins. Co., 275 So. 2d 470, 1973 La. App. LEXIS 5758 (Mar. 6, 1973).

Plaintiff driver could not recover against the defendant where the defendant had the right of way because he was entering the intersection from a favored street; the court held that under these circumstances the rule of law in La. Rev. Stat. Ann. § 32:121 was inapplicable. Mixon v. Allstate Ins. Co., 269 So. 2d 576, 1972 La. App. LEXIS 6190 (Nov. 13, 1972).

Defendant did not preempt the intersection under La. Rev. Stat. Ann. § 32:121(A) because she did not exercise due care, as had she maintained a proper lookout, she would have noted plaintiffs’ car and realized that it was patently dangerous for her to enter the intersection. Funderburk v. Temple, 268 So. 2d 689, 1972 La. App. LEXIS 6439 (Oct. 2, 1972), writ of certiorari denied by 270 So. 2d 875, 1973 La. LEXIS 5563 (La. 1973).

Although defendant was legally excused from failing to see the damaged stop sign under La. Rev. Stat. Ann. section 32:121(B), she was still negligent, as she was on the inferior thoroughfare and failed to maintain the proper lookout. Funderburk v. Temple, 268 So. 2d 689, 1972 La. App. LEXIS 6439 (Oct. 2, 1972), writ of certiorari denied by 270 So. 2d 875, 1973 La. LEXIS 5563 (La. 1973).

Plaintiff who brought suit for damages from a collision at a blind intersection could not rely on the directional right-of-way statute, La. Rev. Stat. Ann. § 32:121, to prove negligence, but had the duty to slow down sufficiently to determine whether it was safe to go. Gutelius v. Phoenix Ins. Co., 266 So. 2d 717, 1972 La. App. LEXIS 6127 (Sept. 15, 1972).

Motorist forfeited her right of way under La. Rev. Stat. Ann. § 32:121(B) when she entered an intersection at an excessive rate of speed, travelling 40 miles per hour in a 35 mile-per-hour zone. Neal v. Davenport, 270 So. 2d 617, 1972 La. App. LEXIS 6098 (Sept. 12, 1972).

Although a driver approached the subject intersection from another driver’s right, his entry into the intersection without ascertaining first that he could negotiate his maneuver safely was negligence, which was a proximate cause of the ensuing accident. Smith v. Trinity Universal Ins. Co., 270 So. 2d 637, 1972 La. App. LEXIS 5853 (Sept. 12, 1972).

Privilege accorded by La. Rev. Stat. Ann. § 32:237 [subsequently La. Rev. Stat. Ann. § 32:121(B)] is a conditional one: a right entirely dependent on the location of other traffic approaching the intersection. Smith v. Trinity Universal Ins. Co., 270 So. 2d 637, 1972 La. App. LEXIS 5853 (Sept. 12, 1972).

Under La. Rev. Stat. Ann. §§ 32:1(57), 32:121, when two motorists approach an uncontrolled intersection at about the same time, the driver of the vehicle on the left must yield to the vehicle approaching on the right. Lambright v. Aetna Casualty & Surety Co., 258 So. 2d 100, 1972 La. App. LEXIS 5650 (Feb. 1, 1972), writ of certiorari denied by 261 LA. 481, 259 So. 2d 921, 1972 La. LEXIS 5212 (1972).

Under La. Rev. Stat. Ann. § 32:121, a motorist who is approaching an uncontrolled intersection from the right has the right-of-way and the driver on the left is under a legal duty to stop or reduce speed in order to allow the other driver to pass through the intersection first, which is true even if the intersection is considered a blind intersection. Mouledoux v. Costa, 245 So. 2d 806, 1971 La. App. LEXIS 6159 (Mar. 8, 1971).

Motorist approaching an uncontrolled intersection of streets of equal dignity who had the right of way under La. Rev. Stat. Ann. § 32:121(B), was negligent for failing to keep a proper lookout where the intersection was of unusual design and which he knew was dangerous. Excel Ins. Co. v. Hunt, 221 So. 2d 65, 1969 La. App. LEXIS 5065 (Apr. 8, 1969).

Young driver who approached the intersection after another car had already preempted the intersection was found to have been liable for contributory negligence because the other car had already entered the intersection; because the other car entered the intersection on the right of the young driver, it had the right of way under La. Rev. Stat. Ann. § 32:121. Chriceol v. Insurance Co. of North America, 211 So. 2d 692, 1968 La. App. LEXIS 4796 (June 18, 1968).

Trial court property entered judgment against claimant in a negligence action involving an auto accident; because the claimant did not have the right of way at an interstion and entered the intersection at a high rate of speed, thus could not rely on the doctrine of pre-emption. Byers v. Creel, 198 So. 2d 739, 1967 La. App. LEXIS 5460 (May 1, 1967).

Under La. Rev. Stat. Ann. § 32:121, when two vehicles entered an intersection from different highways at approximately the same time, the driver of the vehicle on the left must yield the right of way to the vehicle on the right; here, a motorist was not guilty of contributory negligence arising out of a two car accident. Frisard v. Oalmann, 175 So. 2d 407, 1965 La. App. LEXIS 4407 (May 3, 1965).

The right of way privilege for a driver approaching from the right at an uncontrolled intersection of two streets of equal dignity, provided for in La. Rev. Stat. Ann. § 32:121, was conditional upon the location of other traffic and a driver approaching from the right who failed to observe another vehicle until they collided was guilty of contributory negligence, notwithstanding the right of way privilege usually afforded drivers approaching from the right. Young v. Sea Ins. Co., 173 So. 2d 362, 1965 La. App. LEXIS 4431 (Mar. 8, 1965).

Pursuant to former La. Rev. Stat. Ann. § 32:237 (now La. Rev. Stat. Ann. § 32:121), when two vehicles approach an intersection at approximately the same time, the driver approaching from the right has the right of way, and the driver of any vehicle traveling at an unlawful rate of speed or in an unlawful manner forfeits any right of way which he might otherwise have. Soprano v. State Farm Mut. Auto. Ins. Co., 246 LA. 524, 165 So. 2d 308, 1964 La. LEXIS 2591 (June 8, 1964).

Once a municipality has erected a four-sided automatic signal device at an intersection, the provisions of former La. Rev. Stat. Ann. § 32:237 (now La. Rev. Stat. Ann. § 32:121), regarding right of ways, are no longer applicable so long as that device remains visible to an ordinary, observant motorist whether it is functional or not. Soprano v. State Farm Mut. Auto. Ins. Co., 246 LA. 524, 165 So. 2d 308, 1964 La. LEXIS 2591 (June 8, 1964).

Where an employer and insurer challenged findings of liability in a suit brought by a husband and wife arising out of a vehicular collision, the findings were supported by evidence; the wife entered intersection on the right and had right of way. Manning v. Marquette Casualty Co., 163 So. 2d 846, 1964 La. App. LEXIS 1621 (May 4, 1964).

Former La. Rev. Stat. Ann. § 32:237 (now La. Rev. Stat. Ann. § 32:121), which provides that when two vehicles approach or enter an intersection at approximately the same time the driver approaching from the right shall have the right of way, does not apply where automatic signal devices appear to be temporarily out of operation. Soprano v. State Farm Mut. Auto. Ins. Co., 155 So. 2d 287, 1963 La. App. LEXIS 1863 (July 15, 1963), affirmed by 246 LA. 524, 165 So. 2d 308, 1964 La. LEXIS 2591 (1964).

Driver who approached an intersection where the semaphore signal was totally inoperative or where the signal light facing the driver was blank and he could not know whether the signal light was working on the other sides had a duty to keep his vehicle under proper control so as to be able to come to a stop if the need arose; driver could not presume under former La. Rev. Stat. Ann. § 32:237 (now La. Rev. Stat. Ann. § 32:121), that he had the right of way over a driver approaching from the left. Soprano v. State Farm Mut. Auto. Ins. Co., 155 So. 2d 287, 1963 La. App. LEXIS 1863 (July 15, 1963), affirmed by 246 LA. 524, 165 So. 2d 308, 1964 La. LEXIS 2591 (1964).

Local authorities, including municipalities, lacked authority to enact any ordinance contrary to the rule that, in the absence of stop signs or any other signaling devices, the right of way at an intersection was given to the vehicle approaching from the right. Frey v. Central Mut. Ins. Co., 150 So. 2d 822, 1963 La. App. LEXIS 1414 (Mar. 5, 1963).

Automobile driver who had the right-of-way provided by former La. Rev. Stat. Ann. § 32:237(A) (now La. Rev. Stat. Ann. § 32:121) could not be held to be contributorily negligent for an intersection collision simply upon a determination that he failed to see the other vehicle approaching from the left. Deshotels v. Henry, 148 So. 2d 148, 1962 La. App. LEXIS 2668 (Dec. 18, 1962), affirmed by 245 LA. 23, 156 So. 2d 465, 1963 La. LEXIS 2565 (1963).

Driver that was approaching an uncontrolled intersection from the right was negligent in failing to allow a driver to his left to complete her crossing of the intersection after she reached the intersection first and had preempted the intersection. Armstrong v. Miller, 147 So. 2d 252, 1962 La. App. LEXIS 2616 (Dec. 3, 1962).

Plaintiff who was approaching an intersection from the right and struck defendant who was approaching from the left was not entitled to the statutory right-of-way provided by former La. Rev. Stat. Ann. § 32:237(A) (now La. Rev. Stat. Ann. § 32:121) because he was travelling at an excessive rate of speed. Granite State Ins. Co. v. Bituminous Casualty Co., 147 So. 2d 446, 1962 La. App. LEXIS 1441 (Nov. 29, 1962).

While former La. Rev. Stat. Ann. § 32:237 (now La. Rev. Stat. Ann. § 32:121) gives the right of way to the vehicle approaching an intersection from the right, against a vehicle approaching at the same time from the left, no driver is relieved from the necessity of looking into the directions from which other automobiles may be expected to come, and those who fail to look are negligent in intersectional collisions even where the other driver is at fault. Smith v. Borchers, 243 LA. 746, 146 So. 2d 793, 1962 La. LEXIS 561 (Nov. 5, 1962).

Northbound driver failed to have his car under proper control, failed to look and see what was obvious, failed to yield the right-of-way as required by former La. Rev. Stat. Ann. § 32:237(A) (now La. Rev. Stat. Ann. § 32:121) to the westbound driver who was approaching from the right, and failed to have his headlights on as required by former La. Rev. Stat. Ann. § 32:290 (now La. Rev. Stat. Ann. § 32:301); hence, in his suit to recover for property damage and personal injuries resulting from an automobile collision at an intersection on an overcast day before sun-up, judgment dismissing the northbound driver’s claims and awarding damages to the westbound driver on his reconventional demands was affirmed. Lemoine v. Vicknair, 144 So. 2d 298, 1962 La. App. LEXIS 2245 (Sept. 4, 1962).

In a negligence action that arose out of a traffic accident, even though the defending driver and her husband claimed that the driver had the right of way pursuant to former La. Rev. Stat. Ann. § 32:237 (now La. Rev. Stat. Ann. § 32:121), because she approached the intersection from the opposing driver’s right, the trial court properly found that because the defending driver was required to make a left turn at the intersection, she was required under former La. Rev. Stat. Ann. § 32:235 (now La. Rev. Stat. Ann. § 32:101) to yield the right of way to the approaching vehicle and was prohibited from attempting to make the turn unless the way was clear. Hayes v. Karsh, 138 So. 2d 825, 1962 La. App. LEXIS 1698 (Mar. 12, 1962).

Where two cars approached an intersection at approximately the same time and at about the same speed, the statutory right-of-way to the driver approaching from the right controlled and the other driver was deemed negligent for proceeding without ascertaining that the way was clear; the doctrine of preemption of the intersection was not applicable. Briscoe v. State Farm Mut. Auto. Ins. Co., 134 So. 2d 128, 1961 La. App. LEXIS 1384 (Oct. 26, 1961).

Pursuant to former La. Rev. Stat. Ann. § 32:237 (now La. Rev. Stat. Ann. § 32:121), plaintiff had the right of way, as he approached the intersection from the driver’s right; thus, he had the right to expect that the driver would remain in a position of safety on the neutral ground and would yield the right of way. Haslett v. Hingle, 130 So. 2d 510, 1961 La. App. LEXIS 1096 (May 15, 1961).

Pursuant to former La. Rev. Stat. Ann. § 32:237(A) (now La. rev. Stat. Ann. § 32:121), a motorist had the right of way at an uncontrolled intersection and was not negligent when her car collided with a driver’s car entering the intersection from the intersecting road, where the motorist was approaching the intersection from the driver’s right, where the motorist brought her car almost to a stop and looked both ways before entering the intersection, and where the motorist did not see the driver’s car until after the motorist entered the intersection. Noonan v. London Guarantee & Acci. Co., 128 So. 2d 918, 1961 La. App. LEXIS 2040 (Apr. 12, 1961).

Where a minor motorist’s father sought review of a decision finding both the minor and a driver negligent in causing a vehicular collision in an intersection, the court noted that, as the driver was approaching from the right, the driver should have been accorded the right of way. Saloom v. Guidry, 125 So. 2d 434, 1960 La. App. LEXIS 1284 (Dec. 19, 1960).

Where a driver failed to yield the right of way in the intersection as required by former La. Rev. Stat. Ann. § 32:237 (now La. Rev. Stat. Ann. § 32:121), the driver was liable for the property damages that the other vehicle sustained. Broussard v. Kieffer, 115 So. 2d 725, 1959 La. App. LEXIS 1019 (Nov. 30, 1959).

Where intersection does not have any signal light or stop signs, and there is no applicable city traffic ordinance, it is governed by the State Highway Regulatory Act, former La. Rev. Stat. Ann. § 32:237(A) (now La. Rev. Stat. Ann. § 32:121). Smith v. Hoye, 115 So. 2d 651, 1959 La. App. LEXIS 1015 (Oct. 30, 1959).

Under former La. Rev. Stat. Ann. § 32:237 (now La. Rev. Stat. Ann. § 32:121), the driver had the right of way where he entered the intersection from the right and the accident victim’s failure to yield the right of way to the driver constituted negligence. Montalbano v. Hall, 108 So. 2d 16, 1958 La. App. LEXIS 704 (Dec. 19, 1958), overruled by Soprano v. State Farm Mut. Auto. Ins. Co., 246 LA. 524, 165 So. 2d 308, 1964 La. LEXIS 2591 (1964).

Driver was not negligent under former La. Rev. Stat. Ann. § 32:237(A) (now La. Rev. Stat. Ann. § 32:121), where she was entitled to assume that another vehicle approaching on her left would stop at a stop sign and took immediate and necessary actions to avoid the accident once the car proceeded. Rhodes v. Rowell, 106 So. 2d 820, 1958 La. App. LEXIS 771 (Oct. 30, 1958).

Driver who was approaching from the right, and thus had the right of way under former La. Rev. Stat. Ann. § 32:237 (now La. Rev. Stat. Ann. § 32:121), was under no duty to continue a steady observation of the car being driven by the other driver after she saw it apparently stopped or stopping for the intersection and when she realized, an instant before the collision or not until the moment of the collision, that the other driver had proceeded into the intersection, and it was impossible for her to avoid the collision; thus, the other driver’s negligence was the sole proximate cause of the accident. Lumber Mut. Fire Ins. Co. v. Kemp, 102 So. 2d 248, 1958 La. App. LEXIS 829 (Apr. 21, 1958).

Evidence in an intersection collision tort action reveals that the street that defendant was traveling on was a through street whereas the intersecting street that plaintiff’s car was traveling on was not, and that defendant was the driver approaching from the right; therefore, by application of former La. Rev. Stat. Ann. § 32:237(A) (now La. Rev. Stat. Ann. § 32:121), defendant had the right of way. Russell v. Bourgeois, 102 So. 2d 92, 1958 La. App. LEXIS 821 (Apr. 14, 1958).

By endeavoring to cross the highway in the face of an oncoming vehicle, the driver violated former La. Rev. Stat. Ann. § 32:237(E) (now La. Rev. Stat. Ann. § 32:121), and was grossly negligent. Service Fire Ins. Co. v. Houston Fire & Casualty Ins. Co., 97 So. 2d 854, 1957 La. App. LEXIS 873 (Nov. 4, 1957).

Vehicle approaching an intersection from another driver’s right enjoyed a right of way and was entitled to enter and cross the intersection in safety, under former La. Rev. Stat. Ann. § 32:237 (now La. Rev. Stat. Ann. § 32:121); the other vehicle’s failure to timely observe the approach of the vehicle coming from the right and yield the right of way was the proximate cause of an accident, even though the vehicle approaching from the right was traveling slightly in excess of the speed limit. Weidner v. Globe Indem. Co., 98 So. 2d 566, 1957 La. App. LEXIS 911 (Oct. 30, 1957).

Under former La. Rev. Stat. Ann. § 32:237 (now La. Rev. Stat. Ann. § 32:121), the driver of an automobile entering the intersection to the left of another vehicle without regard to oncoming traffic the other driver was entitled to rely on her right of way, and to assume that less favored traffic would respect her right of way. Oswalt v. Transcontinental Ins. Co., 96 So. 2d 233, 1957 La. App. LEXIS 712 (June 28, 1957).

Operator of an automobile had the right of way at an intersection where he approached the intersection from the other operator’s right as she approached and entered the intersection. Turner v. Southern Farm Bureau Casualty Ins. Co., 91 So. 2d 436, 1956 La. App. LEXIS 962 (Nov. 29, 1956).

Where the second driver had the right of way to proceed into the intersection under former La. Rev. Stat. Ann. § 32:237(A) (now La. Rev.Stat. Ann. § 32:121), the driver was negligent in his actions and therefore liable for the property damages the second driver sustained. Brashears v. Tyson, 86 So. 2d 255, 1956 La. App. LEXIS 662 (Mar. 20, 1956).

Where the driver of a vehicle made the proper signal to indicate her intention to make a left-hand turn, and the approaching taxi driver accelerated excessively in order to beat a red light, the taxi driver’s negligence was the sole proximate cause of the collision on the grounds that he failed to yield the right of way to the driver, in violation of former La. Rev. Stat. Ann. § 32:237 (now La. Rev. Stat. Ann. § 32:121), and that he had the last clear chance to avoid the accident by stopping for a red light. Morrison v. Yellow Cab Co., 81 So. 2d 155, 1955 La. App. LEXIS 888 (June 20, 1955).

Although former La. Rev. Stat. Ann. § 32:237(A) (now La. Rev. Stat. Ann. § 32:121) provides that on streets of equal rank a vehicle that approached from the right had the right of way, the favored vehicle was at fault where it approached the intersection a high a rate of speed and was not looking to see what was approaching. Lalla v. Travelers Indem. Co., 79 So. 2d 343, 1955 La. App. LEXIS 719 (Apr. 11, 1955).
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§ 122. Vehicle turning left at intersection.

The driver of a vehicle within an intersection intending to turn to the left shall yield the right of way to all vehicles approaching from the opposite direction which are within the intersection or so close thereto as to constitute an immediate hazard. (Acts 1962, No. 310, § 1.)

CROSS REFERENCES

Municipal Law. — Right-of-way at intersections generally. Shreveport Code of Ordinance § 90-151.

Right-of-way when turning left. Shreveport Code of Ordinance § 90-152.

Traffic code > vehicle turning left (city). Baton Rouge Code of Ordinance § 11:81.
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EVIDENCE

• Procedural Considerations

•• Burdens of Proof

••• General Overview. — Given the testimony, it was manifestly erroneous and clearly wrong for a trial court to find that children met their burden of proving that a traffic signal was malfunctioning at the time of an accident in which their mother was killed when she turned left into an intersection and her car was struck by a police cruiser coming in the opposite direction responding to an emergency call. Andries v. Moore, 467 So. 2d 1312, 1985 La. App. LEXIS 9223 (Apr. 10, 1985), writ of certiorari denied by 474 So. 2d 1305, 1985 La. LEXIS 9311 (La. 1985).

TORTS

• Negligence. — Where a motor vehicle operator made a left turn from the turning lane of a highway toward an intersecting minor roadway and was hit in the right rear of her car by the right front of the owner’s car, given that jurisprudence decided under La. Rev. Stat. Ann. § 32:122 had established that the occurrence of an accident in left turn situations raised a likelihood closely akin to a presumption of fault on the part of the turning motorist, the operator’s negligence was the sole cause of the accident. Bankston v. Bueche, 206 So. 2d 532, 1968 La. App. LEXIS 5235 (Jan. 29, 1968).

•• Defenses

••• General Overview. — Where the car driver did not contribute to the dangerous situation caused by a school-bus driver making a turn, he was not faulted for failing to take actions that after the accident might have seemed better with calm, rational reflection. Finley v. Bass, 478 So. 2d 608, 1985 La. App. LEXIS 10072 (Oct. 30, 1985).

Defendant driver met his burden to prove that he was confronted by a sudden emergency and was not liable for injuries sustained by plaintiff driver when he crashed head-on into plaintiff’s car to avoid hitting a truck where the record supported the jury’s finding that defendant was four lengths from an intersection when the truck created an immediate hazard by turning left into his lane of traffic and that defendant’s evasive action in swerving to avoid the truck did not fall below the level of reasonableness under the circumstances. Oliver v. Jones, 370 So. 2d 638, 1979 La. App. LEXIS 4040 (Apr. 10, 1979), affirmed by 376 So. 2d 1256, 1979 La. LEXIS 7601 (La. 1979).

•• Duty

••• General Overview. — Because the left-turning driver violated La. Rev. Stat. Ann. § 32:122 by failing to yield the right-of-way, she failed to discharge her legal duties and was negligent in causing the accident. Beasley v. Pate, 180 So. 2d 219, 1965 La. App. LEXIS 4061 (Nov. 15, 1965).

•• Proof

••• Violations of Law

•••• General Overview. — Driver’s violation of La. Rev. Stat. Ann. § 32:122, by failing to yield the right of way to an oncoming driver, while approaching to execute a left turn, made him liable for injuries to the oncoming driver where the first driver could not overcome the presumption of negligence imposed by the law, especially where the record did not support the first driver’s claim that the oncoming driver was speeding and that the first driver had violated several other traffic laws. Bourque v. Haycock, 243 So. 2d 108, 1971 La. App. LEXIS 6331 (Jan. 15, 1971).

Under former La. Rev. Stat. Ann. §§ 32:235(B), 32:237(E) (now La. Rev. Stat. Ann. §§ 32:101 and 32:122, respectively) an automobile driver did not have the legal right to commence a left turn by driving over the center line, when confronted with unfavorable traffic conditions, and was negligent in failing to check to his rear and wait until the following vehicle either slowed or overtook his truck. Dempster v. Beauboeuf, 155 So. 2d 111, 1963 La. App. LEXIS 1151 (July 1, 1963).

• Transportation Torts

•• Motor Vehicles. — Trial court properly dismissed the husband’s reconventional demand on the grounds that there was no manifest error of judgment, that his wife failed to yield the right of way to the other driver’s pickup truck in accordance with La. Rev. Stat. Ann. § 32:122, and that he was not entitled to the benefit of the doctrine of preemption because he failed to prove that his wife preempted the intersection. Silva v. Calk, 708 So. 2d 418, 1997 La. App. LEXIS 2817 (Dec. 10, 1997).

In appellant driver’s action against appellees, a driver and her insurer, appellant proved by a preponderance of the evidence that appellee was negligent because she failed to yield the right of way as required by La. Rev. Stat. Ann. § 32:122 and to ensure that she could make a left turn with reasonable safety as required by La. Rev. Stat. Ann. § 32:104(A). Miller v. Leonard, 588 So. 2d 79, 1991 La. LEXIS 2797 (Oct. 21, 1991).

Even if a highway intersection posed an unreasonable risk of harm, plaintiffs failed to show that the department of transportation had actual or constructive knowledge of that condition; left-turning motorist was solely at fault for failure to yield the right of way, pursuant to La. Rev. Stat. Ann. § 32:122 Thomas v. Petrolane Gas Service Ltd. Partnership, 588 So. 2d 711, 1991 La. App. LEXIS 2501 (Sept. 27, 1991).

Driver who made a left-hand turn on a green light at an intersection that was clearly marked as being protected only on a green arrow was negligent and his negligence was the sole cause of a collision with plaintiffs’ oncoming vehicle. Soulier v. Highland Ins. Co., 517 So. 2d 355, 1987 La. App. LEXIS 11083 (Dec. 8, 1987).

Where the car driver did not contribute to the dangerous situation caused by a school-bus driver making a turn, he was not faulted for failing to take actions that after the accident might have seemed better with calm, rational reflection. Finley v. Bass, 478 So. 2d 608, 1985 La. App. LEXIS 10072 (Oct. 30, 1985).

Given the testimony, it was manifestly erroneous and clearly wrong for a trial court to find that children met their burden of proving that a traffic signal was malfunctioning at the time of an accident in which their mother was killed when she turned left into an intersection and her car was struck by a police cruiser coming in the opposite direction responding to an emergency call. Andries v. Moore, 467 So. 2d 1312, 1985 La. App. LEXIS 9223 (Apr. 10, 1985), writ of certiorari denied by 474 So. 2d 1305, 1985 La. LEXIS 9311 (La. 1985).

La. Rev. Stat. Ann. § 32:122, which stated the duty of care of a left-turning driver at an intersection, did not apply to traffic entering an intersection at which the traffic light that normally controlled traffic was inoperative; instead, all drivers entering the intersection were held to a standard of extreme caution. Rico v. Vangundy, 461 So. 2d 458, 1984 La. App. LEXIS 10259 (Dec. 11, 1984).

Under La. Rev. Stat. Ann. § 32:122, a motorist attempting a left turn is required to exercise a very high degree of care and should not attempt the left turn unless he has taken every reasonable precaution to insure that the turn can be made without endangering approaching motorists. Gibson v. Fisher, 401 So. 2d 565, 1981 La. App. LEXIS 4270 (June 30, 1981).

Defendant driver met his burden to prove that he was confronted by a sudden emergency and was not liable for injuries sustained by plaintiff driver when he crashed head-on into plaintiff’s car to avoid hitting a truck where the record supported the jury’s finding that defendant was four lengths from an intersection when the truck created an immediate hazard by turning left into his lane of traffic and that defendant’s evasive action in swerving to avoid the truck did not fall below the level of reasonableness under the circumstances. Oliver v. Jones, 370 So. 2d 638, 1979 La. App. LEXIS 4040 (Apr. 10, 1979), affirmed by 376 So. 2d 1256, 1979 La. LEXIS 7601 (La. 1979).

Survivors of a decedent who violated La. Rev. Stat. Ann. § 32:122 could not recover wrongful death damages. Gegenheimer v. New Orleans, 365 So. 2d 911, 1978 La. App. LEXIS 3110 (Dec. 7, 1978), writ of certiorari denied by 368 So. 2d 143, 1979 La. LEXIS 8131 (La. 1979).

In an auto accident case, a finding that a driver making a left-hand turn at an intersection had engaged in a dangerous maneuver requiring a high degree of care was supported by the evidence because under La. Rev. Stat. Ann. § 32:122, a left turning driver at an intersection should have yielded the right of way to vehicles approaching from the opposite direction which are within the intersection or so close as to constitute an immediate hazard. Fruge v. American Service Mut. Ins. Co., 227 So. 2d 646, 1969 La. App. LEXIS 5986 (Oct. 30, 1969).

Driver was in violation of La. Rev. Stat. Ann. §§ 32:104(A) and 32:122 when he negligently misjudged the distance of an approaching vehicle and collided with it while making a left turn across two lanes of opposing traffic. Vick v. Hanover Ins. Co., 221 So. 2d 523, 1969 La. App. LEXIS 5258 (Apr. 1, 1969).

Where a motor vehicle operator made a left turn from the turning lane of a highway toward an intersecting minor roadway and was hit in the right rear of her car by the right front of the owner’s car, given that jurisprudence decided under La. Rev. Stat. Ann. § 32:122 had established that the occurrence of an accident in left turn situations raised a likelihood closely akin to a presumption of fault on the part of the turning motorist, the operator’s negligence was the sole cause of the accident. Bankston v. Bueche, 206 So. 2d 532, 1968 La. App. LEXIS 5235 (Jan. 29, 1968).

Drivers making left-hand turns were required to yield the right-of-way and were under a heavy burden, when an accident occurred while making a left-hand turn, to establish that the negligence of another caused the collision. Small v. Lyons, 198 So. 2d 475, 1967 La. App. LEXIS 5364 (Apr. 19, 1967).

Left turn was one of the most dangerous maneuvers a motorist can make, and La. Rev. Stat. Ann. § 32:122 required that it should be executed with great caution and the exercise of a very high degree of care. Martin v. Weaver, 191 So. 2d 744, 1966 La. App. LEXIS 4855 (Oct. 31, 1966).

Where tractor driver turned left in front of motorist in violation of La. Rev. Stat. Ann. § 32:122, he was held liable for her injuries and damages as he was unable to carry his burden of proof that the motorist was speeding or in any way negligent or contributorily negligent. Estes v. Hartford Acci. & Indem. Co., 187 So. 2d 149, 1966 La. App. LEXIS 5365 (Mar. 23, 1966).

Defendant whose automobile was struck by plaintiff’s car as defendant was making a left turn in front of plaintiff’s approaching car was liable for failure to yield the right of way. Griffin v. Whiteman, 169 So. 2d 639, 1964 La. App. LEXIS 2139 (Dec. 7, 1964).

Under former La. Rev. Stat. Ann. §§ 32:235(B), 32:237(E) (now La. Rev. Stat. Ann. §§ 32:101 and 32:122, respectively) an automobile driver did not have the legal right to commence a left turn by driving over the center line, when confronted with unfavorable traffic conditions, and was negligent in failing to check to his rear and wait until the following vehicle either slowed or overtook his truck. Dempster v. Beauboeuf, 155 So. 2d 111, 1963 La. App. LEXIS 1151 (July 1, 1963).

Where plaintiff driver had seen intervening traffic stopped and slowed behind her, waiting for her to turn at an intersection, she was not under any duty to anticipate that defendants’ driver would violate his statutory duties and attempt to pass the stopped traffic at the intersection while plaintiff was in the process of completing her left turn, which turn had temporarily been delayed by heavy traffic approaching from the other direction. Moncrieff v. Lacobie, 89 So. 2d 471, 1956 La. App. LEXIS 840 (June 29, 1956).

Where the first vehicle entered an intersection substantially in advance of the second vehicle, under former La. Rev. Stat. Ann. § 32:237(A) (now La. Rev. Stat. Ann. § 32:122), the first vehicle was accorded the right of way at the intersection, as he was the driver approaching the intersection from the right. Lottinger v. Yellow Cab Co., 75 So. 2d 567, 1954 La. App. LEXIS 560 (Oct. 29, 1954).

TRANSPORTATION LAW

• Private Vehicles

•• Traffic Regulation

••• General Overview. — Driver making a left turn that collided with an oncoming motorist failed to rebut the presumption in La. Rev. Stat. Ann. § 32:122 that the driver was at fault because the driver failed to prove that the motorist was speeding, that the driver had preempted the intersection, and that the motorist had some affirmative duty to take evasive action when he did not see the driver’s vehicle until it was too late. Price v. City of Slidell, 723 So. 2d 455, 1998 La. App. LEXIS 2830 (Sept. 25, 1998).

Where an electric semaphore traffic signal is in place, but temporarily out of order, the duty to yield imposed upon a left-turning motorist under La. Rev. Stat. Ann. § 32:122 is inapplicable, and any motorist approaching or entering such an intersection is required to exercise extreme caution. Thompson v. Chevron U.S.A., 653 So. 2d 1351, 1995 La. App. LEXIS 993 (Apr. 7, 1995), writ of certiorari denied by La. 95-1173, 656 So. 2d 1019, 1995 La. LEXIS 1640 (La. June 23, 1995).

Driver’s left turn in front of the accident victim was not reasonably safe. Sons v. Delaune, 634 So. 2d 1212, 1993 La. App. LEXIS 4231 (Nov. 12, 1993), amended by 1994 La. App. LEXIS 697 (La.App. 1 Cir. Feb. 23, 1994).

In appellant driver’s action against appellees, a driver and her insurer, appellant proved by a preponderance of the evidence that appellee was negligent because she failed to yield the right of way as required by La. Rev. Stat. Ann. § 32:122 and to ensure that she could make a left turn with reasonable safety as required by La. Rev. Stat. Ann. § 32:104(A). Miller v. Leonard, 588 So. 2d 79, 1991 La. LEXIS 2797 (Oct. 21, 1991).

Given the testimony, it was manifestly erroneous and clearly wrong for a trial court to find that children met their burden of proving that a traffic signal was malfunctioning at the time of an accident in which their mother was killed when she turned left into an intersection and her car was struck by a police cruiser coming in the opposite direction responding to an emergency call. Andries v. Moore, 467 So. 2d 1312, 1985 La. App. LEXIS 9223 (Apr. 10, 1985), writ of certiorari denied by 474 So. 2d 1305, 1985 La. LEXIS 9311 (La. 1985).

La. Rev. Stat. Ann. § 32:122, which stated the duty of care of a left-turning driver at an intersection, did not apply to traffic entering an intersection at which the traffic light that normally controlled traffic was inoperative; instead, all drivers entering the intersection were held to a standard of extreme caution. Rico v. Vangundy, 461 So. 2d 458, 1984 La. App. LEXIS 10259 (Dec. 11, 1984).

Evidence was sufficient to find that defendant was criminally negligent and to convict him of negligent injuring, where defendant made a left turn into an intersection without yielding to an oncoming car as required by La. Rev. Stat. Ann. § 32:122, where the oncoming car collided with defendant’s car as it was turning, and where the occupants of the other car were injured. State v. Reynolds, 436 So. 2d 1275, 1983 La. App. LEXIS 8809 (June 28, 1983).

Jury did not err in failing to find defendant negligent for violating La. Rev. Stat. Ann. § 32:122 where it could have concluded that defendant pre-empted the intersection in an effort to make a left turn at a time when plaintiffs’ vehicle was not in such close proximity to the intersection as to constitute an immediate hazard, and that the accident occurred when plaintiff tried to make it through the yellow light. McGee v. Boulnois, 401 So. 2d 610, 1981 La. App. LEXIS 4220 (June 30, 1981).

Under La. Rev. Stat. Ann. § 32:122, a motorist attempting a left turn is required to exercise a very high degree of care and should not attempt the left turn unless he has taken every reasonable precaution to insure that the turn can be made without endangering approaching motorists. Gibson v. Fisher, 401 So. 2d 565, 1981 La. App. LEXIS 4270 (June 30, 1981).

Defendant driver met his burden to prove that he was confronted by a sudden emergency and was not liable for injuries sustained by plaintiff driver when he crashed head-on into plaintiff’s car to avoid hitting a truck where the record supported the jury’s finding that defendant was four lengths from an intersection when the truck created an immediate hazard by turning left into his lane of traffic and that defendant’s evasive action in swerving to avoid the truck did not fall below the level of reasonableness under the circumstances. Oliver v. Jones, 370 So. 2d 638, 1979 La. App. LEXIS 4040 (Apr. 10, 1979), affirmed by 376 So. 2d 1256, 1979 La. LEXIS 7601 (La. 1979).

Driver was negligent in making his left turn because the driver was required to yield to all oncoming traffic; the driver did not signal and did not preempt the intersection because the left turn could not be made without obstruction to other vehicles. Allstate Ins. Co. v. State Farm Mut. Auto. Ins. Co., 320 So. 2d 351, 1975 La. App. LEXIS 3408 (Oct. 1, 1975).

Driver’s violation of La. Rev. Stat. Ann. § 32:122, by failing to yield the right of way to an oncoming driver, while approaching to execute a left turn, made him liable for injuries to the oncoming driver where the first driver could not overcome the presumption of negligence imposed by the law, especially where the record did not support the first driver’s claim that the oncoming driver was speeding and that the first driver had violated several other traffic laws. Bourque v. Haycock, 243 So. 2d 108, 1971 La. App. LEXIS 6331 (Jan. 15, 1971).

Driver was in violation of La. Rev. Stat. Ann. §§ 32:104(A) and 32:122 when he negligently misjudged the distance of an approaching vehicle and collided with it while making a left turn across two lanes of opposing traffic. Vick v. Hanover Ins. Co., 221 So. 2d 523, 1969 La. App. LEXIS 5258 (Apr. 1, 1969).

In failing to observe the duty imposed by La. Rev. Stat. Ann. § 32:122, the wife was negligent, and her negligence was the proximate cause of the accident. Tate v. McVea, 205 So. 2d 163, 1967 La. App. LEXIS 4840 (Dec. 19, 1967).

Drivers making left-hand turns were required to yield the right-of-way and were under a heavy burden, when an accident occurred while making a left-hand turn, to establish that the negligence of another caused the collision. Small v. Lyons, 198 So. 2d 475, 1967 La. App. LEXIS 5364 (Apr. 19, 1967).

Where tractor driver turned left in front of motorist in violation of La. Rev. Stat. Ann. § 32:122, he was held liable for her injuries and damages as he was unable to carry his burden of proof that the motorist was speeding or in any way negligent or contributorily negligent. Estes v. Hartford Acci. & Indem. Co., 187 So. 2d 149, 1966 La. App. LEXIS 5365 (Mar. 23, 1966).

Defendant whose automobile was struck by plaintiff’s car as defendant was making a left turn in front of plaintiff’s approaching car was liable for failure to yield the right of way. Griffin v. Whiteman, 169 So. 2d 639, 1964 La. App. LEXIS 2139 (Dec. 7, 1964).

Plaintiff was barred from recovering any damages for injuries sustained in an automobile accident because the plaintiff was contributorily negligent by failing to further reduce his speed or bring his vehicle under control based on the distance the plaintiff observed the defendant’s left turn signal. Washington Fire & Marine Ins. Co. v. Firemen’s Ins. Co., 88 So. 2d 402, 1956 La. App. LEXIS 509 (June 14, 1956), annulled by 232 LA. 379, 94 So. 2d 295, 1957 La. LEXIS 1187 (1957).

Where the first vehicle entered an intersection substantially in advance of the second vehicle, under former La. Rev. Stat. Ann. § 32:237(A) (now La. Rev. Stat. Ann. § 32:122), the first vehicle was accorded the right of way at the intersection, as he was the driver approaching the intersection from the right. Lottinger v. Yellow Cab Co., 75 So. 2d 567, 1954 La. App. LEXIS 560 (Oct. 29, 1954).

§ 123. Stop signs and yield signs; penalties for violations.

A. Preferential right of way at an intersection may be indicated by stop signs or yield signs.

B. Except when directed to proceed by a police officer or traffic-control signal, every driver and operator of a vehicle approaching a stop intersection indicated by a stop sign shall stop before entering the crosswalk on the near side at a clearly marked stop line, but if none, then at the point nearest the intersecting roadway where the driver has a view of approaching traffic on the intersecting roadway before entering the intersection. After having stopped, the driver shall yield the right-of-way to all vehicles which have entered the intersection from another highway or which are approaching so closely on said highway as to constitute an immediate hazard.

C. At a four-way stop intersection, the driver of the first vehicle to stop at the intersection shall be the first to proceed. If two or more vehicles reach the four-way stop intersection at the same time, the driver of the vehicle on the left shall yield the right-of-way to the vehicle on the right.

D. The driver or operator of a vehicle approaching a yield sign shall slow down to a speed reasonable for the existing conditions, or shall stop if necessary, before entering the crosswalk on the near side of the intersection or, in the event there is no crosswalk, at a clearly marked stop line, but if none, then at the point nearest the intersecting roadway where the driver has a view of approaching traffic on the intersecting roadway. Having slowed or stopped in this manner, the driver shall yield the right-of-way to any pedestrian legally crossing the roadway on which he is driving, and to any vehicle in the intersection or approaching on another highway so closely as to constitute an immediate hazard.

E. (1) Any person who is found guilty of or pleads guilty or nolo contendere to a violation of the provisions of this Section shall be subject to the following penalties:

(a) If the violation results in the injury of another person, the offender shall be fined not less than two hundred dollars nor more than five hundred dollars and may be subjected to a driver’s license suspension for a period up to ninety days, or both.

(b) If the violation results in the serious bodily injury of another person, the offender shall be fined not less than five hundred dollars nor more than one thousand dollars and may be subjected to a driver’s license suspension for a period up to one hundred eighty days, or both.

(c) If the violation results in the death of another person, the offender shall be fined not less than one thousand dollars nor more than five thousand dollars and may be subjected to a driver’s license suspension for a period up to three hundred sixty days, or both.

(d) In addition to the fines and penalties set forth in Subparagraphs (a), (b), and (c) of this Paragraph, whoever is responsible for these violations shall be subject to the following penalties:

(i) If the violation results in serious bodily injury of another person as defined in Paragraph (2) of this Subsection, the offender may be subjected to imprisonment up to six months.

(ii) If the violation results in the death of another person, the offender may be subject to imprisonment up to twelve months.

(2) For purposes of this Section, “serious bodily injury” shall mean a bodily injury which involves unconsciousness, extreme physical pain, or protracted and obvious disfigurement, protracted loss or impairment of the function of a bodily member, organ, or mental faculty, or a substantial risk of death. (Acts 1962, No. 310, § 1; Acts 1999, No. 1145, § 1, eff. Aug. 15, 1999; Acts 2006, No. 195, § 1, eff. Aug. 15, 2006; Acts 2010, No. 981, § 1, eff. Aug. 15, 2010; Acts 2012, No. 811, § 9, eff. July 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 811 made stylistic changes.

2010 Amendments. — The 2010 amendment by No. 981, in (E)(1)(a), substituted “not less than two hundred dollars nor more than five hundred dollars” for “two hundred dollars” and substituted “up to ninety days” for “of not less than thirty days”; in (E)(1)(b), substituted “not less than five hundred dollars nor more than one thousand dollars” for “five hundred dollars” and substituted “up to one hundred eighty days” for “of not less than thirty days”; in (E)(1)(c), substituted “not less than one thousand dollars nor more than five thousand dollars” for “one thousand dollars” and substituted “up to three hundred sixty days” for “of not less than one hundred eighty days”; and added (E)(1)(d).

2006 Amendments. — Acts 2006, No. 195, § 1, effective August 15, 2006, added “penalties for violations” to the end of the section heading; and added (E).

1999 Amendments. — Acts 1999, No. 1145, § 1, effective August 15, 1999, added (C) and redesignated the existing provision (C) as (D).

Quoted Statutory Material. — Acts 2010, No. 981, § 2, provides that “This Act shall be designated and cited as the ‘Pickholtz Act’.”

Acts 2012, No. 811, § 19, provides that “It is the intent of the legislature in enacting this Act [Acts 2012, No. 811] that the Acts that originated as House Bills Nos. 94, 372, 373, 565, 626, and 640 and Senate Bills Nos. 62, 87, 249, 314, 315, and 384, all of which re-create departments of the executive branch of state government and statutory entities made a part of such departments by law, shall not supersede the provisions of this Act [Acts 2012, No. 811], and such Acts shall not have the effect of continuing any statutory authority repealed by this Act [Acts 2012, No. 811].”

CROSS REFERENCES

Municipal Law. — Duty of driver approaching stop sign. Shreveport Code of Ordinance § 90-154.

Duty of driver approaching yield sign. Shreveport Code of Ordinance § 90-155.

Right of way rules > vehicle obedience to yield signs. New Orleans Code of Ordinance § 154-481.

Specific street regulations > erection of traffic control devices. New Orleans Code of Ordinance § 154-604.

Specific street regulations > vehicles and streetcars to stop at stop signs. New Orleans Code of Ordinance § 154-606.

Traffic code > drivers of all vehicles to obey stop signs and yield-right-of-way signs; evidence (parish). Baton Rouge Code of Ordinance § 11:359.

Traffic code > vehicle entering stop or yield intersection (city). Baton Rouge Code of Ordinance § 11:82.
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CIVIL PROCEDURE

• Summary Judgment

•• Standards

••• General Overview. — In a personal injury action where defendant admitted he was looking down for a pair of side shield glasses, failed to stop at a stop sign as required by La. Rev. Stat. Ann. § 32:123, and collided with plaintiff’s car, the trial court granted summary judgment for plaintiff on the issue of liability. Hayes v. Clark, 866 So. 2d 251, 2003 La. App. LEXIS 2666 (Oct. 1, 2003), writ denied by La. 2004-0924, 876 So. 2d 83, 2004 La. LEXIS 1920 (La. June 4, 2004).

Motorist was obliged to make sure it was safe prior to entering a highway from a side road under La. Rev. Stat. Ann. § 32:123(B), even if the real estate sign may have obstructed driver’s view, had she allowed it to. Dodson v. Smith & Core, Inc., 808 So. 2d 656, 2001 La. App. LEXIS 971 (May 11, 2001), reversed by, remanded by La. 2001-1585, 797 So. 2d 56, 2001 La. LEXIS 2696 (La. Sept. 21, 2001).

CRIMINAL LAW & PROCEDURE

• Search & Seizure

•• Warrantless Searches

••• Search Incident to Lawful Arrest

•••• General Overview. — Defendant’s failure to obey a police officer, a violation of La. Rev. Stat. Ann. § 32:56, failure to have a license plate, a violation of § 32:51, and failure to stop at a stop sign, a violation of § 32:123, gave a police officer probable cause to arrest defendant; because a custodial arrest of defendant based on probable cause was lawful, a search of defendant’s car incident to that arrest required no further justification. State v. Carter, 663 So. 2d 152, 1995 La. App. LEXIS 2487 (Sept. 12, 1995).

GOVERNMENTS

• Legislation

•• Statutory Remedies & Rights. — Driver’s failure to make certain that the way was clear for him to make a safe passage across the intersection before he entered it was the sole causative factor leading to the accident, and driver was 100 percent at fault; the fault assessment was proper even where it was established that the decedent was operating his bicycle in violation of La. Rev. Stat. Ann. §§ 32:123 and 32:197. Guillot v. Valley Forge Ins. Co., 753 So. 2d 891, 1999 La. App. LEXIS 3488 (Dec. 8, 1999).

• State & Territorial Governments

•• Claims By & Against. — Given that traffic signs existed in the vicinity of the merger of two highways, the intersection was not uncontrolled, so La. Rev. Stat. Ann. § 32:121 did not apply and La. Rev. Stat. Ann. § 32:123 did apply; the intersection was confusing and lacked proper design so that sole proximate cause of a collision where the highways merged was negligence on the part of the Department of Transportation and Development in improperly signing the poorly-designed intersection. Lacour v. State Farm Ins. Co., 417 So. 2d 85, 1982 La. App. LEXIS 7719 (July 2, 1982).

TORTS

• Negligence

•• General Overview. — Driver’s violation of La. Rev. Stat. Ann. § 32:123 constituted actionable negligence where she proceeded into an intersection after stopping at a stop sign without seeing the other driver’s vehicle which was in plain, unobstructed view, thereby causing an accident. Van Fossin v. Weaver, 219 So. 2d 200, 1969 La. App. LEXIS 5213 (Feb. 14, 1969).

•• Causation

••• Cause in Fact. — Even though the Louisiana Department of Transportation and Development was a cause-in-fact of an accident at an intersection due to its knowledge of a defective bridge obstruction, an intoxicated driver was also a cause-in-fact, because the driver breached the duty to ascertain that the way was clear before proceeding through the intersection, and the driver breached the duty of driving in a sober condition. Toston v. Pardon, 874 So. 2d 791, 2004 La. LEXIS 1325 (Apr. 23, 2004).

Appellate court reversed the trial court’s judgment and the verdict awarded to the injured party when the appellate court determined that the jury erred in its allocation of 100 percent fault to the Louisiana Department of Transportation and Development, when the facts showed that it was the other driver, whose blood alcohol level indicated gross intoxication, who was at fault. Toston v. Pardon, 847 So. 2d 119, 2003 La. App. LEXIS 1423 (May 14, 2003), affirmed in part and reversed in part by, remanded by La. 03-1747, 874 So. 2d 791, 2004 La. LEXIS 1325 (La. Apr. 23, 2004).

•• Defenses

••• Comparative Negligence

•••• General Overview. — In a damage action arising out of an intersectional collision, no manifest error was found in the district court’s finding that the driver at fault had failed to yield the right of way under La. Rev. Stat. Ann. § 32:123 to oncoming traffic and did not consider the comparative fault of the other driver in determining fault. Eaglin v. State Farm Ins. Co., 489 So. 2d 464, 1986 La. App. LEXIS 7032 (May 22, 1986).

In a negligence action arising out of a car collision, plaintiff was precluded from recovering against defendant because plaintiff was contributorily negligent in failing to abide by La. Rev. Stat. Ann. § 32:123, which required plaintiff to make sure he had sufficient time and distance to safely pull into traffic. Crandall v. Enterprise Electric, Inc., 277 So. 2d 247, 1973 La. App. LEXIS 6072 (May 1, 1973).

While a speeding motorist was negligent upon striking a car from behind after it turned onto a thoroughfare, the struck car’s driver was not contributorily negligent within the meaning of La. Rev. Stat. Ann. § 32:123(A), (B), as he could presume that the motorist, blocks away when the turn was made, was not speeding and, therefore, he had sufficient time to enter the intersection safely. Southall v. Graves, 165 So. 2d 57, 1964 La. App. LEXIS 1730 (Apr. 1, 1964).

•• Duty

••• General Overview. — Trial court erred in finding all parties negligent when it was clear that defendant truck driver violated La. Rev. Stat. Ann. § 32.123(B) by proceeding onto the highway into the path of plaintiff’s vehicle when it was unsafe to do so; where truck driver had a duty to oncoming traffic to remain stopped, a violation of the statute was evidence of his negligence. Kruebbe v. National Fire & Marine Ins. Co., 274 So. 2d 832, 1973 La. App. LEXIS 6160 (Mar. 7, 1973), writ of certiorari denied by 278 So. 2d 506 (La. 1973).

•• Proof

••• Violations of Law

•••• General Overview. — Although a driver on a less-favored roadway has a statutory obligation to yield the right-of-way to a driver who is traveling on the favored roadway, his failure to do so does not give rise to a presumption of negligence. Elliott v. United States Fidelity & Guaranty Co., 568 So. 2d 155, 1990 La. App. LEXIS 2112 (Sept. 26, 1990).

A motorist was not negligent in failing to see a driver run a stop sign and it was not established that his passenger saw the impending danger in time to warn him. Alexander v. Dominick, 533 So. 2d 77, 1988 La. App. LEXIS 2005 (Oct. 5, 1988), writ of certiorari denied by 536 So. 2d 1218, 1989 La. LEXIS 309 (La. 1989).

Defendant driver was liable to another driver for an accident that occurred when the defendant failed to yield and tried to cross an intersection in front of plaintiff. Milano v. Poree, 263 So. 2d 94, 1972 La. App. LEXIS 6313 (May 29, 1972).

•• Standards of Care

••• Reasonable Care

•••• General Overview. — Where there were no impediments to a driver’s view in the direction from which another vehicle was approaching, the driver should have seen the other vehicle and recognized that he could not cross the intersection in safety without creating a hazard to himself and to the other driver; thus, even though the other driver was also negligent, the driver entering the intersection was not entitled to damages. Burge v. Doty, 279 So. 2d 273, 1973 La. App. LEXIS 6102 (May 30, 1973), writ of certiorari denied by 281 So. 2d 757, 1973 La. LEXIS 5813 (La. 1973).

• Procedure

•• Multiple Defendants

••• Distinct & Divisible Harms. — Driver who was attempting to proceed across a favored thoroughfare from an inferior road where traffic flow was regulated by a stop sign on the inferior road was bound by La. Rev. Stat. Ann. § 32:123(B), which required the driver to stop and make certain that the way was clear before proceeding; where driver failed to determine if any approaching traffic constituted an immediate danger, he violated his statutory duty as a driver and was allocated partial fault for the collision. Irion v. State, 760 So. 2d 1220, 2000 La. App. LEXIS 2032 (May 12, 2000), writ denied by La. 2000-2365, 773 So. 2d 727, 2000 La. LEXIS 3241 (La. Nov. 13, 2000).

• Transportation Torts

•• Motor Vehicles. — Even though the Louisiana Department of Transportation and Development was a cause-in-fact of an accident at an intersection due to its knowledge of a defective bridge obstruction, an intoxicated driver was also a cause-in-fact, because the driver breached the duty to ascertain that the way was clear before proceeding through the intersection, and the driver breached the duty of driving in a sober condition. Toston v. Pardon, 874 So. 2d 791, 2004 La. LEXIS 1325 (Apr. 23, 2004).

In a personal injury action where defendant admitted he was looking down for a pair of side shield glasses, failed to stop at a stop sign as required by La. Rev. Stat. Ann. § 32:123, and collided with plaintiff’s car, the trial court granted summary judgment for plaintiff on the issue of liability. Hayes v. Clark, 866 So. 2d 251, 2003 La. App. LEXIS 2666 (Oct. 1, 2003), writ denied by La. 2004-0924, 876 So. 2d 83, 2004 La. LEXIS 1920 (La. June 4, 2004).

Appellate court reversed the trial court’s judgment and the verdict awarded to the injured party when the appellate court determined that the jury erred in its allocation of 100 percent fault to the Louisiana Department of Transportation and Development, when the facts showed that it was the other driver, whose blood alcohol level indicated gross intoxication, who was at fault. Toston v. Pardon, 847 So. 2d 119, 2003 La. App. LEXIS 1423 (May 14, 2003), affirmed in part and reversed in part by, remanded by La. 03-1747, 874 So. 2d 791, 2004 La. LEXIS 1325 (La. Apr. 23, 2004).

Motorist was obliged to make sure it was safe prior to entering a highway from a side road under La. Rev. Stat. Ann. § 32:123(B), even if the real estate sign may have obstructed driver’s view, had she allowed it to. Dodson v. Smith & Core, Inc., 808 So. 2d 656, 2001 La. App. LEXIS 971 (May 11, 2001), reversed by, remanded by La. 2001-1585, 797 So. 2d 56, 2001 La. LEXIS 2696 (La. Sept. 21, 2001).

Driver who was attempting to proceed across a favored thoroughfare from an inferior road where traffic flow was regulated by a stop sign on the inferior road was bound by La. Rev. Stat. Ann. § 32:123(B), which required the driver to stop and make certain that the way was clear before proceeding; where driver failed to determine if any approaching traffic constituted an immediate danger, he violated his statutory duty as a driver and was allocated partial fault for the collision. Irion v. State, 760 So. 2d 1220, 2000 La. App. LEXIS 2032 (May 12, 2000), writ denied by La. 2000-2365, 773 So. 2d 727, 2000 La. LEXIS 3241 (La. Nov. 13, 2000).

When the truck driver saw that the other driver on the non-favored roadway was about to disregard a traffic sign, it was truck driver’s duty to use his best judgment under the circumstances to avoid or minimize any impending peril. DeRosier v. South Louisiana Contractors, 583 So. 2d 531, 1991 La. App. LEXIS 1897 (June 26, 1991), writ of certiorari denied by 587 So. 2d 700, 1991 La. LEXIS 2872 (La. 1991).

Although a driver on a less-favored roadway has a statutory obligation to yield the right-of-way to a driver who is traveling on the favored roadway, his failure to do so does not give rise to a presumption of negligence. Elliott v. United States Fidelity & Guaranty Co., 568 So. 2d 155, 1990 La. App. LEXIS 2112 (Sept. 26, 1990).

In a damage action arising out of an intersectional collision, no manifest error was found in the district court’s finding that the driver at fault had failed to yield the right of way under La. Rev. Stat. Ann. § 32:123 to oncoming traffic and did not consider the comparative fault of the other driver in determining fault. Eaglin v. State Farm Ins. Co., 489 So. 2d 464, 1986 La. App. LEXIS 7032 (May 22, 1986).

Given that traffic signs existed in the vicinity of the merger of two highways, the intersection was not uncontrolled, so La. Rev. Stat. Ann. § 32:121 did not apply and La. Rev. Stat. Ann. § 32:123 did apply; the intersection was confusing and lacked proper design so that sole proximate cause of a collision where the highways merged was negligence on the part of the Department of Transportation and Development in improperly signing the poorly-designed intersection. Lacour v. State Farm Ins. Co., 417 So. 2d 85, 1982 La. App. LEXIS 7719 (July 2, 1982).

Defendant driver was liable to another driver for an accident that occurred when the defendant failed to yield and tried to cross an intersection in front of plaintiff. Milano v. Poree, 263 So. 2d 94, 1972 La. App. LEXIS 6313 (May 29, 1972).

In a personal injury suit stemming from a collision at the intersection of a street governed by a stop sign and a street governed by a “slow” sign, the driver in the street governed by the stop sign was contributorily negligent for failing to look and see that that the other motorist had slowed as required, but nevertheless, it was not safe to proceed through the second motorist’s path. Decker v. Employers Liability Assurance Corp., 247 So. 2d 232, 1971 La. App. LEXIS 6257 (Apr. 5, 1971), writ of certiorari denied by 258 LA. 915, 248 So. 2d 586, 1971 La. LEXIS 4274 (1971).

Driver entering a four-lane highway from a two-lane side street violated La. Rev. Stat. Ann. § 32:123 by failing to yield to an oncoming car traveling at an excessive speed that was approaching so closely as to constitute an immediate hazard. Smith v. Phoenix Ins. Co., 208 So. 2d 361, 1968 La. App. LEXIS 5295 (Mar. 4, 1968), writ of certiorari denied by 252 LA. 265, 210 So. 2d 507, 1968 La. LEXIS 2738 (1968).

Even though an oncoming car was traveling on a four-lane highway at an excessive speed in violation of La. Rev. Stat. Ann. § 32:64(A), a driver entering the highway from a two-lane side street was contributorily negligent in violating La. Rev. Stat. Ann. § 32:123 by failing to yield to the oncoming car that had drawn so near as to constitute an immediate hazard. Smith v. Phoenix Ins. Co., 208 So. 2d 361, 1968 La. App. LEXIS 5295 (Mar. 4, 1968), writ of certiorari denied by 252 LA. 265, 210 So. 2d 507, 1968 La. LEXIS 2738 (1968).

Although a motorist confronted with a stop sign stopped at an intersection, he was negligent in failing to yield the right of way to a driver approaching so closely upon the favored thoroughfare as to constitute a hazard to the motorist, as required by La. Rev. Stat. Ann. § 32:123; the duty to look included the obligation of observing what he could have or should have observed by the exercise of ordinary and reasonable care. American Ins. Co. v. Speights, 206 So. 2d 295, 1968 La. App. LEXIS 5226 (Jan. 29, 1968).

Where a motorist stopped at a thoroughfare, but then proceeded into the thoroughfare where he was struck by a car, he was negligent for failing to remain stopped until he could ascertain that he could safely proceed, in violation of La. Rev. Stat. Ann. § 32:123; the other motorist on the favored street was entitled to proceed forward upon the assumption that inferior traffic will respect his superior right of way. American Rd. Ins. Co. v. Irby, 203 So. 2d 427, 1967 La. App. LEXIS 5009 (Sept. 25, 1967).

Defendant was negligent under La. Rev. Stat. Ann. § 32:123 in automobile collision because he proceeded past a stop sign into the intersection at a time when plaintiffs’ vehicle was so close as to constitute an immediate hazard. Zeno v. Boudreaux, 199 So. 2d 562, 1967 La. App. LEXIS 5201 (June 1, 1967).

TRANSPORTATION LAW

• Private Vehicles

•• Safety Standards

••• General Overview. — Although under La. Rev. Stat. Ann. § 32:123, the driver entering from a secondary street was required to exercise a high degree of care, where the jury found that the driver was not negligent in her actions, the passenger was not entitled to damages resulting from the personal injuries she suffered as a result of the auto accident. Lachney v. Sentry Ins. Co., 471 So. 2d 1058, 1985 La. App. LEXIS 9028 (June 26, 1985).

•• Traffic Regulation

••• General Overview. — In a personal injury action where defendant admitted he was looking down for a pair of side shield glasses, failed to stop at a stop sign as required by La. Rev. Stat. Ann. § 32:123, and collided with plaintiff’s car, the trial court granted summary judgment for plaintiff on the issue of liability. Hayes v. Clark, 866 So. 2d 251, 2003 La. App. LEXIS 2666 (Oct. 1, 2003), writ denied by La. 2004-0924, 876 So. 2d 83, 2004 La. LEXIS 1920 (La. June 4, 2004).

Motorist was obliged to make sure it was safe prior to entering a highway from a side road under La. Rev. Stat. Ann. § 32:123(B), even if the real estate sign may have obstructed driver’s view, had she allowed it to. Dodson v. Smith & Core, Inc., 808 So. 2d 656, 2001 La. App. LEXIS 971 (May 11, 2001), reversed by, remanded by La. 2001-1585, 797 So. 2d 56, 2001 La. LEXIS 2696 (La. Sept. 21, 2001).

La. Rev. Stat. Ann. § 32:123 requires an operator of a motor vehicle, who has stopped at an intersection, to yield the right of way to all vehicles which have entered the intersection from another highway or which ware approaching so closely as to constitute an immediate hazard. Oliver v. Ste. Marie, 715 So. 2d 722, 1998 La. App. LEXIS 1697 (July 1, 1998), writ denied by La. 98-2077, 730 So. 2d 936, 1998 La. LEXIS 3466 (La. Nov. 13, 1998).

Although the defendant was negligent in failing to yield the right of way, the jury did not commit clear error in finding the plaintiff to be 65 percent at fault for the collision where the plaintiff failed to maintain a proper lookout. Atwood v. State Farm Auto. Ins. Co., 666 So. 2d 1187, 1995 La. App. LEXIS 3472 (Dec. 13, 1995).

Where a bicyclist was not riding on the right side of the road, as required by La. Rev. Stat. Ann. § 32:197(A), but was instead traveling against traffic, the bicyclist was solely responsible for his collision with a driver who was unable to avoid the accident and who had a greater duty to keep a lookout for approaching traffic, under La. Rev. Stat. Ann. § 32:123(B). LeBlanc ex rel. LeBlanc v. Fidelity Fire & Casualty Ins. Co., 633 So. 2d 891, 1994 La. App. LEXIS 770 (Mar. 11, 1994).

A motorist was not negligent in failing to see a driver run a stop sign and it was not established that his passenger saw the impending danger in time to warn him. Alexander v. Dominick, 533 So. 2d 77, 1988 La. App. LEXIS 2005 (Oct. 5, 1988), writ of certiorari denied by 536 So. 2d 1218, 1989 La. LEXIS 309 (La. 1989).

Given that traffic signs existed in the vicinity of the merger of two highways, the intersection was not uncontrolled, so La. Rev. Stat. Ann. § 32:121 did not apply and La. Rev. Stat. Ann. § 32:123 did apply; the intersection was confusing and lacked proper design so that sole proximate cause of a collision where the highways merged was negligence on the part of the Department of Transportation and Development in improperly signing the poorly-designed intersection. Lacour v. State Farm Ins. Co., 417 So. 2d 85, 1982 La. App. LEXIS 7719 (July 2, 1982).

Where a driver failed to yield the right-of-way to the injured driver on the favored street as required by La. Rev. Stat. Ann. § 32:123(B), the accident was an ordinary intersectional collision and there was no arguable basis for the doctrine of last clear chance. Riddle v. Menard, 355 So. 2d 1350, 1978 La. App. LEXIS 3803 (Feb. 6, 1978), writ of certiorari denied by 359 So. 2d 627, 1978 La. LEXIS 6044 (La. 1978).

In a negligence action arising out of a car collision, plaintiff was precluded from recovering against defendant because plaintiff was contributorily negligent in failing to abide by La. Rev. Stat. Ann. § 32:123, which required plaintiff to make sure he had sufficient time and distance to safely pull into traffic. Crandall v. Enterprise Electric, Inc., 277 So. 2d 247, 1973 La. App. LEXIS 6072 (May 1, 1973).

Trial court erred in finding all parties negligent when it was clear that defendant truck driver violated La. Rev. Stat. Ann. § 32.123(B) by proceeding onto the highway into the path of plaintiff’s vehicle when it was unsafe to do so; where truck driver had a duty to oncoming traffic to remain stopped, a violation of the statute was evidence of his negligence. Kruebbe v. National Fire & Marine Ins. Co., 274 So. 2d 832, 1973 La. App. LEXIS 6160 (Mar. 7, 1973), writ of certiorari denied by 278 So. 2d 506 (La. 1973).

Defendant driver was negligent and should not have entered the moving path of a car that was only 150 away, in accordance with La. Rev. Stat. Ann. § 32:123; plaintiff’s driver’s concurrent causative negligence did not bar his recovery for property damage, but plaintiff was laible for contribution in accordance with La. Code Civ. Proc. Ann. art. 5051. Scott v. Behrman, 273 So. 2d 661, 1973 La. App. LEXIS 6246 (Jan. 15, 1973).

Defendant driver was liable to another driver for an accident that occurred when the defendant failed to yield and tried to cross an intersection in front of plaintiff. Milano v. Poree, 263 So. 2d 94, 1972 La. App. LEXIS 6313 (May 29, 1972).

Driver’s violation of La. Rev. Stat. Ann. § 32:123 constituted actionable negligence where she proceeded into an intersection after stopping at a stop sign without seeing the other driver’s vehicle which was in plain, unobstructed view, thereby causing an accident. Van Fossin v. Weaver, 219 So. 2d 200, 1969 La. App. LEXIS 5213 (Feb. 14, 1969).

Although a motorist confronted with a stop sign stopped at an intersection, he was negligent in failing to yield the right of way to a driver approaching so closely upon the favored thoroughfare as to constitute a hazard to the motorist, as required by La. Rev. Stat. Ann. § 32:123; the duty to look included the obligation of observing what he could have or should have observed by the exercise of ordinary and reasonable care. American Ins. Co. v. Speights, 206 So. 2d 295, 1968 La. App. LEXIS 5226 (Jan. 29, 1968).

La. Rev. Stat. Ann. § 32:123 is a modification of the directional right-of-way and provides that a preferential right-of-way may be indicated by stop or yield signs which a motorist must honor irrespective of whether he approached from the left or right. State Farm Mut. Auto. Ins. Co. v. Niagara Fire Ins. Co., 183 So. 2d 145, 1966 La. App. LEXIS 5278 (Jan. 24, 1966).

While a speeding motorist was negligent upon striking a car from behind after it turned onto a thoroughfare, the struck car’s driver was not contributorily negligent within the meaning of La. Rev. Stat. Ann. § 32:123(A), (B), as he could presume that the motorist, blocks away when the turn was made, was not speeding and, therefore, he had sufficient time to enter the intersection safely. Southall v. Graves, 165 So. 2d 57, 1964 La. App. LEXIS 1730 (Apr. 1, 1964).

§ 124. Vehicle entering highway from private road, driveway, alley or building.

The driver of a vehicle about to enter or cross a highway from a private road, driveway, alley or building, shall stop such vehicle immediately prior to driving onto a sidewalk or onto the sidewalk area extending across any alleyway or driveway, and shall yield the right of way to any pedestrian as may be necessary to avoid collision, and shall yield the right of way to all approaching vehicles so close as to constitute an immediate hazard. (Acts 1962, No. 310, § 1.)

CROSS REFERENCES

Municipal Law. — Emerging from private road, driveway, alley or building. Shreveport Code of Ordinance § 90-156.

Right of way rules > vehicle emerging from an alley or private driveway to yield right-of-way. New Orleans Code of Ordinance § 154-483.

Traffic code > emerging from alley, driveway or building (city). Baton Rouge Code of Ordinance § 11:113.

Traffic code > vehicle entering highway from private road or driveway (city). Baton Rouge Code of Ordinance § 11:83.
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TORTS

• Negligence

•• General Overview. — In the absence of evidence of the driver’s speed and his position relative to the cab driver’s vehicle, the driver was entitled to damages for the accident because it was not shown that the driver was contributorily negligent and, under La. Rev. Stat. Ann. § 32:124, the cab driver was clearly negligent for backing into the street without first ascertaining whether the street was clear. Thompson v. Reserve Ins. Co., 323 So. 2d 528, 1975 La. App. LEXIS 3164 (Dec. 9, 1975).

Driver was not negligent in hitting the other auto, under La. Rev. Stat. Ann. § 32:124, where the auto backed out of a private driveway during darkness onto a main artery, right in front of the driver so that the driver could not avoid the accident. Dupre v. Darbonne, 266 So. 2d 553, 1972 La. App. LEXIS 6630 (Sept. 19, 1972).

•• Defenses

••• Comparative Negligence

•••• General Overview. — Where a motorist was struck by another vehicle as she entered the street from a parking lot, and only the front half of her car was on the roadway when she was struck, the trial court erred in assigning 50 percent of the fault to the driver whose vehicle who struck her. Shelvin v. Allstate Ins. Co., 747 So. 2d 160, 1999 La. App. LEXIS 3013 (Nov. 3, 1999).

Motorist’s failure to exercise the requisite caution while exiting a driveway was the sole cause of an accident and a driver who was struck could not be found contributorily negligent for failing to avoid the accident. Soileau v. LaFosse, 558 So. 2d 294, 1990 La. App. LEXIS 580 (Mar. 14, 1990).

In an injured driver’s negligence action stemming from a car accident, the driver was not contributorily negligent because he violated no law or rule of the highway and because he did not have an opportunity to avoid the impact. Wells v. Allstate Ins. Co., 510 So. 2d 763, 1987 La. App. LEXIS 9863 (June 23, 1987), writ of certiorari denied by 514 So. 2d 463, 1987 La. LEXIS 10592 (La. 1987).

Where a driver backed out of a driveway and was struck in the rear of his vehicle by an another auto before he could proceed with traffic, he was in violation of La. Rev. Stat. Ann. § 32:124, which required him to yield to approaching vehicles close enough to constitute an immediate hazard, and he was contributorily negligent. Olps v. Scanlan, 237 So. 2d 703, 1970 La. App. LEXIS 5134 (July 6, 1970).

Although La. Rev. Stat. Ann. § 32:124 required a truck driver entering from a private driveway to yield the right of way to a motorist on a superior highway, the motorist was 300 to 400 feet away when the truck driver started to cross the highway, and fact that motorist struck the truck in the middle of the highway after the truck stalled was actually due to the motorist’s gross contributory negligence in merely blowing her horn and continuing ahead at unabated speed. Scott v. Continental Ins. Co., 233 So. 2d 261, 1970 La. App. LEXIS 5440 (Mar. 9, 1970), writ of certiorari denied by 256 LA. 269, 236 So. 2d 37, 1970 La. LEXIS 3682 (1970).

•• Duty

••• General Overview. — There was no error in assessing a driver with a greater percentage of fault in a negligence action where a second driver entered a highway in reverse, where testimony established that the first driver had breached the duty to proceed in a lawful manner. Caffery v. White, 846 So. 2d 771, 2003 La. App. LEXIS 298 (Feb. 12, 2003).

Where plaintiff driver failed to exercise the requisite diligence, required under La. Rev. Stat. Ann. § 32:124, by entering a favored thoroughfare without determining if the maneuver could be safely made, the driver was not entitled to recover for damages incurred as a consequence of the resultant accident. Zappala v. Liberty Mut. Ins. Co., 278 So. 2d 904, 1973 La. App. LEXIS 7008 (June 5, 1973), writ of certiorari denied by 281 So. 2d 748, 1973 La. LEXIS 6260 (La. 1973).

•• Proof

••• Violations of Law

•••• General Overview. — Bus driver who was about to enter a roadway from a private driveway was required to yield the right of way to all approaching vehicles so close as to constitute an immediate hazard, and was the sole cause of an accident with an oncoming vehicle because the driver failed to so yield. Davis v. Galilee Baptist Church, 486 So. 2d 1021, 1986 La. App. LEXIS 6519 (Apr. 1, 1986).

The decedent under La. Rev. Stat. Ann. § 32:124, was negligent in attempting to improperly enter a multilane highway from the shoulder of the road and through a break in the neutral ground to effect a short-cut. Sholar v. U. S. Fire Ins. Co., 261 So. 2d 327, 1972 La. App. LEXIS 6562 (Apr. 17, 1972).

Under La. Rev. Stat. § 32:124 a motorist who admitted that he did not check the position of the driver’s vehicle when he started to make a left turn, but definitely noticed the position of the driver’s vehicle when he first saw the car some hundred to one hundred fifty feet to his right, was liable for injuries to the driver caused by an ensuing traffic accident. Afeman v. Leland, 171 So. 2d 288, 1965 La. App. LEXIS 4571 (Feb. 1, 1965).

Driver violated former La. Rev. Stat. Ann. § 32:237(E) (now. La. Rev. Stat. Ann. § 32:124) where the testimony of witnesses who appeared on the scene shortly after an accident and the physical circumstances that were observed and recorded placed the point of impact at or about a point directly opposite of the driver’s driveway and indicated that the point of impact was in the defendants’ lane. Fontana v. Borden’s Co., 155 So. 2d 210, 1963 La. App. LEXIS 1153 (June 20, 1963).

In a negligence action, a driver backing out from a driveway onto a public highway was grossly and solely negligent because he had a duty former under La. Rev. Stat. Ann. § 32:237(E) (now La. Rev. Stat. Ann. § 32:124) to yield the right of way to all vehicles approaching on the public highway. Garcia v. Anchor Casualty Co., 148 So. 2d 371, 1962 La. App. LEXIS 2691 (Dec. 14, 1962).

Accident was due to the failure of driver to yield the right of way as required under former La. Rev. Stat. Ann. § 32:237(E) (now La. Rev. Stat. Ann. § 32:124), which required that the driver of a vehicle entering the public highway from a private road or entering a private road from a public highway yield the right of way to all vehicles approaching on the public highway. Cross v. Cox, 98 So. 2d 519, 1957 La. App. LEXIS 896 (Oct. 30, 1957).

• Transportation Torts

•• Motor Vehicles. — There was no error in assessing a driver with a greater percentage of fault in a negligence action where a second driver entered a highway in reverse, where testimony established that the first driver had breached the duty to proceed in a lawful manner. Caffery v. White, 846 So. 2d 771, 2003 La. App. LEXIS 298 (Feb. 12, 2003).

Drivers entering a street from a private parking lot have a primary duty to avoid a collision, which becomes more onerous as the hazards increase; the entering driver has the burden of proving circumstances which contributed to the accident. Daniels v. Burridge, 785 So. 2d 906, 2001 La. App. LEXIS 1169 (Mar. 21, 2001), writ denied by La. 2001-1110, 793 So. 2d 201, 2001 La. LEXIS 1937 (La. June 1, 2001).

Where a driver exiting private property failed to yield to a driver on the favor roadway in violation of La. Rev. Stat. Ann. § 32:124, and an automobile accident resulted, the driver exiting the property was liable for the other driver’s passenger’s injuries. Migues v. Hebert, 640 So. 2d 670, 1994 La. App. LEXIS 1644 (June 1, 1994).

As a driver entered the road from a private driveway he had to yield only to those close enough to constitute an immediate hazard and was not required to anticipate that another driver would unlawfully leave his lane of travel and cause a collision. Howell v. State Farm Mut. Auto. Ins. Co., 577 So. 2d 344, 1991 La. App. LEXIS 598 (Mar. 28, 1991).

Under La. Rev. Stat. Ann. § 32:124, after stopping at a stop sign, the driver must yield to all vehicles which are approaching so closely on the highway as to constitute an immediate hazard. Miller v. Hartford Ins. Co., 567 So. 2d 823, 1990 La. App. LEXIS 2166 (Oct. 3, 1990).

In an injured driver’s negligence action stemming from a car accident, the driver was not contributorily negligent because he violated no law or rule of the highway and because he did not have an opportunity to avoid the impact. Wells v. Allstate Ins. Co., 510 So. 2d 763, 1987 La. App. LEXIS 9863 (June 23, 1987), writ of certiorari denied by 514 So. 2d 463, 1987 La. LEXIS 10592 (La. 1987).

Bus driver who was about to enter a roadway from a private driveway was required to yield the right of way to all approaching vehicles so close as to constitute an immediate hazard, and was the sole cause of an accident with an oncoming vehicle because the driver failed to so yield. Davis v. Galilee Baptist Church, 486 So. 2d 1021, 1986 La. App. LEXIS 6519 (Apr. 1, 1986).

Driver entering a highway from a private driveway has a primary or high duty to avoid a collision and this duty becomes more onerous as the hazards increase and requires a motorist to use every reasonable means available to ascertain their entry onto the highway be made in safety; the fact that a driver may stop to allow such a person to enter the highway does not lessen the onerous duty imposed upon the entering driver. Hardee v. St. Paul Fire & Marine Ins. Co., 445 So. 2d 771, 1984 La. App. LEXIS 7981 (Feb. 1, 1984).

Where truck driver entry onto road from a private drive could not be completed in sufficient time to avoid endangering oncoming traffic in the dark, driver’s actions were the cause of the accident and the victim was entitled to recover damages. Simon v. Thibodaux, 323 So. 2d 465, 1975 La. LEXIS 4204 (Dec. 8, 1975).

Judgment for insurer was affirmed where insured driver was negligent by backing onto the street without maintaining a proper lookout, that negligence was a proximate cause of the accident, and an oncoming vehicle did not have the last clear chance to avoid the accident. Sykes v. Davis, 289 So. 2d 199, 1973 La. App. LEXIS 6285 (Dec. 17, 1973).

Where plaintiff driver failed to exercise the requisite diligence, required under La. Rev. Stat. Ann. § 32:124, by entering a favored thoroughfare without determining if the maneuver could be safely made, the driver was not entitled to recover for damages incurred as a consequence of the resultant accident. Zappala v. Liberty Mut. Ins. Co., 278 So. 2d 904, 1973 La. App. LEXIS 7008 (June 5, 1973), writ of certiorari denied by 281 So. 2d 748, 1973 La. LEXIS 6260 (La. 1973).

In a father’s action against a driver to recover for injuries sustained by his daughter when the driver struck the father’s automobile driven by his son during the execution of a U-turn, a judgment dismissing the driver’s reconventional demand against the father was improper where the primary duty of avoiding the collision rested with the son because he was entering a public highway from a neutral ground intersection and, therefore, was required to keep a lookout for vehicles upon the highway and to desist from entering until it was apparent to a reasonably prudent person that such could be done safely; consequently, the driver was not negligent Di Paola v. Fernandez, 270 So. 2d 893, 1972 La. App. LEXIS 5870 (Dec. 7, 1972).

Driver was not negligent in hitting the other auto, under La. Rev. Stat. Ann. § 32:124, where the auto backed out of a private driveway during darkness onto a main artery, right in front of the driver so that the driver could not avoid the accident. Dupre v. Darbonne, 266 So. 2d 553, 1972 La. App. LEXIS 6630 (Sept. 19, 1972).

Minor child was negligent in his operation of his mini bike when he failed to yield the right of way to the driver, when the minor was coming out of his driveway, thus running into the side of the driver. Terry v. Lagasse, 266 So. 2d 231, 1972 La. App. LEXIS 6107 (Sept. 6, 1972).

The decedent under La. Rev. Stat. Ann. § 32:124, was negligent in attempting to improperly enter a multilane highway from the shoulder of the road and through a break in the neutral ground to effect a short-cut. Sholar v. U. S. Fire Ins. Co., 261 So. 2d 327, 1972 La. App. LEXIS 6562 (Apr. 17, 1972).

Driver of a car entering a highway from a parking lot violated La. Rev. Stat. Ann. § 32:124; because she failed to yield to a car approaching in the highway that was too close, given the wet street, to avoid colliding with the entering vehicle. Richardson v. Cloud, 259 So. 2d 403, 1972 La. App. LEXIS 5666 (Feb. 29, 1972).

Driver entered a highway from his private driveway at 15 miles per hour without stopping and who did not see the vehicle that hit his truck in the rear was negligent, and the negligence was a proximate cause of collision, and, therefore, he was barred from recovering for personal injuries. Compton v. Haynes, 250 So. 2d 69, 1971 La. App. LEXIS 5899 (June 22, 1971).

Under La. Rev. Stat. Ann. § 32:124, employee, who was driving a tractor-trailer and about to cross a highway from a private road, blocked the northbound lane and was determined to negligent for not yielding the right away to an approaching car; employee’s actions were the proximate cause of the accident. Robles v. Horton, 247 So. 2d 628, 1971 La. App. LEXIS 5960 (Apr. 27, 1971).

Where a driver backed out of a driveway and was struck in the rear of his vehicle by an another auto before he could proceed with traffic, he was in violation of La. Rev. Stat. Ann. § 32:124, which required him to yield to approaching vehicles close enough to constitute an immediate hazard, and he was contributorily negligent. Olps v. Scanlan, 237 So. 2d 703, 1970 La. App. LEXIS 5134 (July 6, 1970).

Although La. Rev. Stat. Ann. § 32:124 required a truck driver entering from a private driveway to yield the right of way to a motorist on a superior highway, the motorist was 300 to 400 feet away when the truck driver started to cross the highway, and fact that motorist struck the truck in the middle of the highway after the truck stalled was actually due to the motorist’s gross contributory negligence in merely blowing her horn and continuing ahead at unabated speed. Scott v. Continental Ins. Co., 233 So. 2d 261, 1970 La. App. LEXIS 5440 (Mar. 9, 1970), writ of certiorari denied by 256 LA. 269, 236 So. 2d 37, 1970 La. LEXIS 3682 (1970).

Driver who failed to yield to oncoming traffic as he exited a driveway as required by La. Rev. Stat. Ann. art. 32:124, which failure resulted in a collision with an oncoming automobile, was denied recovery in his personal injury action. Eiswirth v. Cooper, 223 So. 2d 884, 1969 La. App. LEXIS 5125 (May 26, 1969), writ of certiorari denied by 254 LA. 780, 226 So. 2d 770, 1969 La. LEXIS 3434 (1969).

Under La. Rev. Stat. § 32:124 a motorist who admitted that he did not check the position of the driver’s vehicle when he started to make a left turn, but definitely noticed the position of the driver’s vehicle when he first saw the car some hundred to one hundred fifty feet to his right, was liable for injuries to the driver caused by an ensuing traffic accident. Afeman v. Leland, 171 So. 2d 288, 1965 La. App. LEXIS 4571 (Feb. 1, 1965).

Defendant was liable to plaintiff for property damage sustained by plaintiff in a car accident because defendant negligently entered into the main highway from a private road without respecting the right-of-way of approaching vehicles as required by La. Rev. Stat. Ann. § 32:124. Faulk v. Keller, 169 So. 2d 722, 1964 La. App. LEXIS 2157 (Dec. 1, 1964).

Trial court properly entered judgment for plaintiff in his automobile negligence action against defendant where the evidence demonstrated that plaintiff’s action in pulling into traffic was reasonable under the circumstances; La. Rev. Stat. Ann. § 32:124 did not require that plaintiff refrain from pulling onto the street because traffic was present, it required plaintiff to exercise reasonable care in determining that his entry could have been made safely and without obstructing traffic. Johnston v. Bituminous Casualty Corp., 169 So. 2d 726, 1964 La. App. LEXIS 2159 (Dec. 1, 1964).

Driver violated former La. Rev. Stat. Ann. § 32:237(E) (now. La. Rev. Stat. Ann. § 32:124) where the testimony of witnesses who appeared on the scene shortly after an accident and the physical circumstances that were observed and recorded placed the point of impact at or about a point directly opposite of the driver’s driveway and indicated that the point of impact was in the defendants’ lane. Fontana v. Borden’s Co., 155 So. 2d 210, 1963 La. App. LEXIS 1153 (June 20, 1963).

In a negligence action, a driver backing out from a driveway onto a public highway was grossly and solely negligent because he had a duty former under La. Rev. Stat. Ann. § 32:237(E) (now La. Rev. Stat. Ann. § 32:124) to yield the right of way to all vehicles approaching on the public highway. Garcia v. Anchor Casualty Co., 148 So. 2d 371, 1962 La. App. LEXIS 2691 (Dec. 14, 1962).

Motorist was negligent in pulling from a private parking lot onto a public highway directly in the path of oncoming vehicles when he saw or should have seen that such a maneuver could not reasonably be made in safety. Vidrine v. Simoneaux, 145 So. 2d 400, 1962 La. App. LEXIS 2422 (Sept. 24, 1962).

Minor driver that entered a public highway from a private driveway had a duty, pursuant to former La. Rev. Stat. Ann. § 32:237 (now La. Rev. Stat. Ann. § 32:124), to assure that it was safe to enter the public road and where an accident occurred as the minor entered the roadway which caused a dump truck travelling thereon to swerve to avoid her, the minor was determined to have been negligent and the sole and proximate cause of the accident. Margiotta v. Bankers Fire & Marine Ins. Co., 144 So. 2d 464, 1962 La. App. LEXIS 2268 (Sept. 4, 1962).

The trial court did not err in finding that a motorist caused a collision where the motorist’s story that the other driver was a considerable distance away when she started her turn would have required the other driver to be traveling at least 80 miles per hour in a 35 mile per hour zone, a speed that the motorist did not even contend. Chandler v. Grain Dealers Mut. Ins. Co., 131 So. 2d 606, 1961 La. App. LEXIS 1249 (June 16, 1961).

Driver that failed to signal his intent to turn onto a private plantation road from a highway, and failed to ascertain whether the turn could be made safely before making it, was contributorily negligent under former La. Rev. Stat. Ann. § 32:237(E) (now La. Rev. Stat. Ann. § 32:124) in an accident that resulted when a driver to his rear attempted to pass him during the execution of the turn. Labarre v. Booth, 84 So. 2d 626, 1955 La. App. LEXIS 1079 (Dec. 30, 1955).

TRANSPORTATION LAW

• Commercial Vehicles

•• Traffic Regulation. — Where bus driver struck a pedestrian in a crosswalk, his negligence was the cause of the accident because he violated his duty to yield, as required under former La. Rev. Stat. Ann. § 32:237(C) (now La. Rev. Stat. Ann. § 32:124). Prine v. Continental Southern Lines, Inc., 71 So. 2d 716, 1954 La. App. LEXIS 546 (Mar. 24, 1954).

• Private Vehicles

•• Traffic Regulation

••• General Overview. — La. Rev. Stat. Ann. § 32:124 did not apply to support a car driver’s claim that she was without fault in a motor vehicle accident with another driver because she was exiting from a public street; La. Rev. Stat. Ann. § 32:124 addressed drivers who exited a private road, driveway, alley, or building. Ducombs v. Nobel Ins. Co., 884 So. 2d 596, 2004 La. App. LEXIS 1922 (July 21, 2004), remanded sub nomine Ducombs v. Nobel Ins. Co., La. App. 2003-1704, 884 So. 2d 596, 2004 La. App. LEXIS 2646 (La.App. 4 Cir. Oct. 29, 2004).

Failure to yield the right of way from an inferior private road to a superior thoroughfare is a violation of La. Rev. Stat. Ann. § 32:124. Stiltner v. Nat’l Union Fire Ins. Co., 798 So. 2d 1132, 2001 La. App. LEXIS 2391 (Oct. 3, 2001).

La. Rev. Stat. Ann. § 32:124 requires the driver of a vehicle about to enter or cross a highway from a private road, driveway, alley or building, to stop such vehicle immediately prior to driving onto a sidewalk or onto the sidewalk area extending across any alleyway or driveway, and yield the right of way to any pedestrian as may be necessary to avoid collision, as well as yield the right of way to all approaching vehicles so close as to constitute an immediate hazard. Fryson v. Dupre’ Transp., Inc., 798 So. 2d 1012, 2001 La. App. LEXIS 2416 (Aug. 29, 2001), writ denied by La. 2001-2684, 804 So. 2d 631, 2001 La. LEXIS 3772 (La. Dec. 14, 2001), writ denied by La. 2001-2685, 804 So. 2d 638, 2001 La. LEXIS 3773 (La. Dec. 14, 2001).

As a driver entered the road from a private driveway he had to yield only to those close enough to constitute an immediate hazard and was not required to anticipate that another driver would unlawfully leave his lane of travel and cause a collision. Howell v. State Farm Mut. Auto. Ins. Co., 577 So. 2d 344, 1991 La. App. LEXIS 598 (Mar. 28, 1991).

Motorist’s failure to exercise the requisite caution while exiting a driveway was the sole cause of an accident and a driver who was struck could not be found contributorily negligent for failing to avoid the accident. Soileau v. LaFosse, 558 So. 2d 294, 1990 La. App. LEXIS 580 (Mar. 14, 1990).

Where the uncontradicted evidence showed that the defendant entered the roadway from the service station parking lot only one to two seconds before the collision, the lower court’s finding that the driver of the vehicle struck by defendant was 20 percent at fault was in error. Valin v. Barnes, 550 So. 2d 352, 1989 La. App. LEXIS 1684 (Oct. 4, 1989), writ of certiorari denied by 552 So. 2d 399, 1989 La. LEXIS 2888 (La. 1989).

Driver entering a highway from a private driveway has a primary or high duty to avoid a collision and this duty becomes more onerous as the hazards increase and requires a motorist to use every reasonable means available to ascertain their entry onto the highway be made in safety; the fact that a driver may stop to allow such a person to enter the highway does not lessen the onerous duty imposed upon the entering driver. Hardee v. St. Paul Fire & Marine Ins. Co., 445 So. 2d 771, 1984 La. App. LEXIS 7981 (Feb. 1, 1984).

Driver, owner, and insurers’ argument that La. Rev. Stat. Ann. § 32:124 should bar the injured driver from recovery, inasmuch as it placed a duty on the injured driver, who was leaving a shopping center roadway, to yield to all traffic on the public highway, notwithstanding the fact that the shopping center exit was controlled by a traffic signal, was meritless as such an interpretation would create havoc. Bates v. Garrett Marine Supply, Inc., 368 So. 2d 1171, 1979 La. App. LEXIS 3861 (Mar. 7, 1979).

Trial court properly upheld jury verdict which found claimant the proximate cause of an auto accident because the claimant failed to make a right hand turn, at an intersection, as close as practicable to the right-hand curb and failed to keep a lookout for vehicles upon the highway. Cripps v. Kennedy, 364 So. 2d 243, 1978 La. App. LEXIS 3850 (Oct. 13, 1978).

Judgment for insurer was affirmed where insured driver was negligent by backing onto the street without maintaining a proper lookout, that negligence was a proximate cause of the accident, and an oncoming vehicle did not have the last clear chance to avoid the accident. Sykes v. Davis, 289 So. 2d 199, 1973 La. App. LEXIS 6285 (Dec. 17, 1973).

In a father’s action against a driver to recover for injuries sustained by his daughter when the driver struck the father’s automobile driven by his son during the execution of a U-turn, a judgment dismissing the driver’s reconventional demand against the father was improper where the primary duty of avoiding the collision rested with the son because he was entering a public highway from a neutral ground intersection and, therefore, was required to keep a lookout for vehicles upon the highway and to desist from entering until it was apparent to a reasonably prudent person that such could be done safely; consequently, the driver was not negligent Di Paola v. Fernandez, 270 So. 2d 893, 1972 La. App. LEXIS 5870 (Dec. 7, 1972).

Minor child was negligent in his operation of his mini bike when he failed to yield the right of way to the driver, when the minor was coming out of his driveway, thus running into the side of the driver. Terry v. Lagasse, 266 So. 2d 231, 1972 La. App. LEXIS 6107 (Sept. 6, 1972).

The decedent under La. Rev. Stat. Ann. § 32:124, was negligent in attempting to improperly enter a multilane highway from the shoulder of the road and through a break in the neutral ground to effect a short-cut. Sholar v. U. S. Fire Ins. Co., 261 So. 2d 327, 1972 La. App. LEXIS 6562 (Apr. 17, 1972).

Driver of a car entering a highway from a parking lot violated La. Rev. Stat. Ann. § 32:124; because she failed to yield to a car approaching in the highway that was too close, given the wet street, to avoid colliding with the entering vehicle. Richardson v. Cloud, 259 So. 2d 403, 1972 La. App. LEXIS 5666 (Feb. 29, 1972).

Primary duty to avoid a collision rests upon a driver entering a through highway from a side road or the shoulder; truck driver was grossly negligent where he obstructed a traffic lane of a high-speed highway and created a great hazard to oncoming traffic in the immediate vicinity. Day v. Campbell-Grosjean Roofing & Sheet Metal Corp., 260 LA. 325, 256 So. 2d 105, 1971 La. LEXIS 3925 (Dec. 13, 1971).

Although La. Rev. Stat. Ann. § 32:124 required a truck driver entering from a private driveway to yield the right of way to a motorist on a superior highway, the motorist was 300 to 400 feet away when the truck driver started to cross the highway, and fact that motorist struck the truck in the middle of the highway after the truck stalled was actually due to the motorist’s gross contributory negligence in merely blowing her horn and continuing ahead at unabated speed. Scott v. Continental Ins. Co., 233 So. 2d 261, 1970 La. App. LEXIS 5440 (Mar. 9, 1970), writ of certiorari denied by 256 LA. 269, 236 So. 2d 37, 1970 La. LEXIS 3682 (1970).

La. Rev. Stat. Ann. § 32:124 and 32:281 were not applicable in plaintiff father’s action against defendant driver because plaintiff daughter’s interference of driver’s right of travel was but a mere one foot, which left a substantial amount of space for the driver to safely pass the daughter while still traveling within his lane of traffic. Guidry v. St. Paul Fire & Marine Ins. Co., 216 So. 2d 659, 1968 La. App. LEXIS 4400 (Dec. 5, 1968).

Where a tank operator failed to maintain a proper lookout before backing out of a private driveway onto a highway and where a truck driver who had the right of way collided with the tank, the tank operator’s negligence was the sole proximate cause of the accident. Parnell v. Stringfellow, 198 So. 2d 507, 1967 La. App. LEXIS 5370 (Apr. 19, 1967).

Trial court properly entered judgment for plaintiff in his automobile negligence action against defendant where the evidence demonstrated that plaintiff’s action in pulling into traffic was reasonable under the circumstances; La. Rev. Stat. Ann. § 32:124 did not require that plaintiff refrain from pulling onto the street because traffic was present, it required plaintiff to exercise reasonable care in determining that his entry could have been made safely and without obstructing traffic. Johnston v. Bituminous Casualty Corp., 169 So. 2d 726, 1964 La. App. LEXIS 2159 (Dec. 1, 1964).

In a negligence action, a driver backing out from a driveway onto a public highway was grossly and solely negligent because he had a duty former under La. Rev. Stat. Ann. § 32:237(E) (now La. Rev. Stat. Ann. § 32:124) to yield the right of way to all vehicles approaching on the public highway. Garcia v. Anchor Casualty Co., 148 So. 2d 371, 1962 La. App. LEXIS 2691 (Dec. 14, 1962).

Motorist was negligent in pulling from a private parking lot onto a public highway directly in the path of oncoming vehicles when he saw or should have seen that such a maneuver could not reasonably be made in safety. Vidrine v. Simoneaux, 145 So. 2d 400, 1962 La. App. LEXIS 2422 (Sept. 24, 1962).

Minor driver that entered a public highway from a private driveway had a duty, pursuant to former La. Rev. Stat. Ann. § 32:237 (now La. Rev. Stat. Ann. § 32:124), to assure that it was safe to enter the public road and where an accident occurred as the minor entered the roadway which caused a dump truck travelling thereon to swerve to avoid her, the minor was determined to have been negligent and the sole and proximate cause of the accident. Margiotta v. Bankers Fire & Marine Ins. Co., 144 So. 2d 464, 1962 La. App. LEXIS 2268 (Sept. 4, 1962).

Driver who failed to yield to a vehicle approaching in a public highway, when attempting to cross a public highway after leaving a private driveway, was the proximate cause of an accident; her insurer was liable for the damages incurred by the other driver. Gutierrez v. Columbia Casualty Co., 100 So. 2d 537, 1958 La. App. LEXIS 511 (Jan. 6, 1958).

Motorist who in the exercise of ordinary care and driving on a public highway has the right to assume, unless danger can be reasonably anticipated or is otherwise imminent, that former La. Rev. Stat. Ann. § 32:237(E) (now La. Rev. Stat. Ann. § 32:124) is understood and will be observed, and he is not required to search in anticipation of other motorists who may, in violation thereof, enter any portion of a public highway from a private road or driveway without being relatively certain that it is safe to do so. Gutierrez v. Columbia Casualty Co., 100 So. 2d 537, 1958 La. App. LEXIS 511 (Jan. 6, 1958).

Accident was due to the failure of driver to yield the right of way as required under former La. Rev. Stat. Ann. § 32:237(E) (now La. Rev. Stat. Ann. § 32:124), which required that the driver of a vehicle entering the public highway from a private road or entering a private road from a public highway yield the right of way to all vehicles approaching on the public highway. Cross v. Cox, 98 So. 2d 519, 1957 La. App. LEXIS 896 (Oct. 30, 1957).

Driver that failed to signal his intent to turn onto a private plantation road from a highway, and failed to ascertain whether the turn could be made safely before making it, was contributorily negligent under former La. Rev. Stat. Ann. § 32:237(E) (now La. Rev. Stat. Ann. § 32:124) in an accident that resulted when a driver to his rear attempted to pass him during the execution of the turn. Labarre v. Booth, 84 So. 2d 626, 1955 La. App. LEXIS 1079 (Dec. 30, 1955).

TREATISES AND LAW REVIEWS

General Treatises. — 15-72 Personal Injury—Actions, Defenses, Damages § 1 > Garages, Parking Places, and Approaches > Choice of Law and Remedies.

§ 125. Procedure on approach of an authorized emergency vehicle; passing a parked emergency vehicle.

A. Upon the immediate approach of an authorized emergency vehicle making use of audible or visual signals, or of a police vehicle properly and lawfully making use of an audible signal only, the driver of every other vehicle shall yield the right-of-way and shall immediately drive to a position parallel to, and as close as possible to, the right-hand edge or curb of the highway clear of any intersection, and shall stop and remain in such position until the authorized emergency vehicle has passed, except when otherwise directed by a police officer.

B. When any vehicle making use of any visual signals as authorized by law, including the display of alternately flashing amber or yellow warning lights is parked on or near the highway, the driver of every other vehicle shall:

(1) When driving on an interstate highway or other highway with two or more lanes traveling in the same direction as the emergency vehicle, yield the right of way by making a lane change into a lane not adjacent to the parked vehicle, if possible with due regard to safety and traffic conditions. If a lane change is not possible, the driver shall slow to a reasonably safe speed until it is safe to proceed at the posted speed limit and merge into the lane farthest from the parked vehicle.

(2) Maintain a safe speed for road conditions, if unable or unsafe to change lanes, or driving on a two-lane road or highway.

C. This Section shall not operate to relieve the driver of an authorized emergency vehicle from the duty to drive with due regard for the safety of all persons using the highway.

D. Any person who violates the provisions of this Section shall, upon conviction, be subject to a fine not to exceed two hundred dollars. (Added by Acts 1962, No. 310, § 1; Amended by Acts 1980, No. 160, § 1; Acts 2001, No. 583, § 1, eff. Aug. 15, 2001; Acts 2008, No. 429, § 1, eff. Aug. 15, 2008; Acts 2008, No. 746, § 1, eff. Aug. 15, 2008.)

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute merged (B) and (B)(1), as amended by Acts 2008, No. 429, § 1, with (B) and (B)(1), as amended by Acts 2008, No. 746, § 1. In addition, the LSLI substituted “adjacent to the parked vehicle” for “adjacent to that of the authorized vehicle” in (B)(1).

2008 Amendments. — Acts 2008, No. 429, § 1, effective June 21, 2008, rewrote (B); and added (D).

Acts 2008, No. 746, § 1, effective August 15, 2008, rewrote (B).

2001 Amendments. — Acts 2001, No. 583, § 1, effective August 15, 2001, added “passing a parked emergency vehicle” to the end of the section heading; and added (B) and redesignated the former provisions as (C).

CROSS REFERENCES

Louisiana Law. — Audible and visual signals on certain vehicles, see La. R.S. 32:318.

Municipal Law. — Procedure on approach of an authorized emergency vehicle. Shreveport Code of Ordinance § 90-159.

Right of way rules > operation of vehicles and streetcars on approach of authorized emergency vehicle. New Orleans Code of Ordinance § 154-487.

Traffic code > operation of vehicles on approach of authorized emergency vehicles (city). Baton Rouge Code of Ordinance § 11:84.
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TORTS

• Negligence

•• Defenses

••• Comparative Negligence

•••• General Overview. — Although a state trooper breached his duty under La. Rev. Stat. Ann. § 32:24 to drive with due regard for the safety of others by engaging in a high-speed chase in the wrong lane and through a red light at a heavy traffic time, an injured motorist who turned in front of the trooper was 25 percent at fault in causing the accident because the motorist failed to be attentive to the flashing lights and siren and to yield to the trooper’s emergency vehicle as required by La. Rev. Stat. Ann. § 32:125. Nelson v. State, Dep’t of Public Safety, 581 So. 2d 344, 1991 La. App. LEXIS 1390 (May 22, 1991), writ of certiorari denied by 586 So. 2d 561, 1991 La. LEXIS 2714 (La. 1991).

Police officer was barred from recovery in a personal injury action by his contributory negligence in exceeding the speed limit without giving some visible or audible warning, resulting in a driver assuming that the police officer was traveling at a lawful rate of speed and that the driver could complete a backing maneuver prior to the approach of the police officer’s motorcycle. Harrell v. Holloway, 162 So. 2d 769, 1964 La. App. LEXIS 1518 (Apr. 6, 1964).

•• Duty

••• General Overview. — Based on the officer’s violations of La. Rev. Stat. Ann. § 32:24(B), (C), and (D), the fact the officer’s excessive speed made it impossible for the injured person to avert the collision when turning at the intersection, and the testimony reflecting that at the time the injured person first observed the officer, it was too late, the injured person owed no duty under La. Rev. Stat. Ann. § 32:125. Pope v. Prunty, 852 So. 2d 1213, 2003 La. App. LEXIS 2329 (Aug. 20, 2003), writ denied by La. 2003-2496, 860 So. 2d 1137, 2003 La. LEXIS 3579 (La. Nov. 26, 2003).

•• Proof

••• Violations of Law

•••• General Overview. — Motorist, who failed to yield to an ambulance responding to an emergency call with its siren and lights operating, was properly assessed with 90 percent of the comparative fault for the ensuing collision. Jones v. Thomas, 660 So. 2d 86, 1995 La. App. LEXIS 2319 (Aug. 23, 1995), writ of certiorari denied by La. 95-2351, 664 So. 2d 426, 1995 La. LEXIS 3089 (La. Dec. 8, 1995).

Driver who entered a four-lane highway from the shoulder and attempted to cut across the neutral ground was contributorily negligent when he failed to yield to a police car that had it siren on. Sholar v. U. S. Fire Ins. Co., 261 So. 2d 327, 1972 La. App. LEXIS 6562 (Apr. 17, 1972).

•• Standards of Care

••• Reasonable Care

•••• General Overview. — The duty to yield the right of way to an emergency vehicle arises only when a motorist observes or hears, or under the circumstances should have observed or heard, the audible and/or visual warnings of such a vehicle; the burden of proving negligence of the non-yielding motorist rests on the party asserting the same. Neloms v. Empire Fire & Marine Ins., 859 So. 2d 225, 2003 La. App. LEXIS 2855 (Oct. 16, 2003).

• Public Entity Liability

•• General Overview. — Although a police officer was authorized to exceed the speed limit, pursuant to La. Rev. Stat. Ann. § 32:125(B) he was not relieved of the duty to drive with due regard to the safety of others; physical evidence and testimony proved that the police officer was traveling at an excessive rate of speed when the police car crested a hill and struck another vehicle. United Bilt Homes v. Schmitt, 699 So. 2d 1167, 1997 La. App. LEXIS 2297 (Sept. 24, 1997).

Driver’s duty to yield the right of way to an emergency vehicle did not arise where he could neither see nor hear the police car approach; the driver had his windows up and his air conditioning and radio on and did not see the police car approach over the crest of a hill before he exited a parking lot and was struck by the police car. United Bilt Homes v. Schmitt, 699 So. 2d 1167, 1997 La. App. LEXIS 2297 (Sept. 24, 1997).

• Transportation Torts

•• Motor Vehicles. — A driver who saw the flashing emergency lights of a fireman’s vehicle behind him, and, instead of moving right, turned left in front of the fireman without signaling until he was in an intersection, violated La. Rev. Stat. Ann. §§ 32:125 and 32:104 and was solely at fault for an accident that resulted when the fireman attempted to pass the driver on the left. Angers v. Etie, 625 So. 2d 347, 1993 La. App. LEXIS 2956 (Oct. 6, 1993).

Although a state trooper breached his duty under La. Rev. Stat. Ann. § 32:24 to drive with due regard for the safety of others by engaging in a high-speed chase in the wrong lane and through a red light at a heavy traffic time, an injured motorist who turned in front of the trooper was 25 percent at fault in causing the accident because the motorist failed to be attentive to the flashing lights and siren and to yield to the trooper’s emergency vehicle as required by La. Rev. Stat. Ann. § 32:125. Nelson v. State, Dep’t of Public Safety, 581 So. 2d 344, 1991 La. App. LEXIS 1390 (May 22, 1991), writ of certiorari denied by 586 So. 2d 561, 1991 La. LEXIS 2714 (La. 1991).

Where an ambulance, which had its emergency lights and siren on, proceeded through a red light and collided with an automobile in an intersection, the automobile driver was 50 percent at fault in causing the accident because the automobile driver’s failure to observe the ambulance and to yield the right of way to the ambulance constituted negligence. Delise v. Metropolitan Property & Liability Ins. Co., 459 So. 2d 729, 1984 La. App. LEXIS 9942 (Nov. 14, 1984).

The duty to yield the right of way to an emergency vehicle under La. Rev. Stat. Ann. § 32:125 does not arise unless the motorist oberves or hears the audible and visual warnings of the vehicle. Cassity v. Williams, 373 So. 2d 586, 1979 La. App. LEXIS 2821 (June 29, 1979).

Under La. Rev. Stat. Ann. § 32:125, on the approach of an emergency vehicle, a motorist must yield the right of way and immediately drive to a position as close as possible to the right hand edge of the road. Cassity v. Williams, 373 So. 2d 586, 1979 La. App. LEXIS 2821 (June 29, 1979).

Under La. Rev. Stat. Ann. § 32:125, if participants in a procession were permitted to drive through intersections in wanton disregard of the traffic signals, the effect would be to give such persons rights which are not even afforded to operators of emergency vehicles; thus, when the victim, who was driving in a funeral procession, and the driver were involved in a collision both were determined to be negligent. Guidry v. Como, 332 So. 2d 579, 1976 La. App. LEXIS 4837 (May 26, 1976).

A driver was not required to yield to a police car on its way to an emergency as required by La. Rev. Stat. Ann. § 32:125 where the driver did not observe or hear the warning signals from the police car. Carpenter v. Hartford Acci. & Indem. Co., 333 So. 2d 296, 1976 La. App. LEXIS 4266 (May 24, 1976).

Although a police car did not activate its siren when its lights started flashing, an injured party was not negligent when he reduced speed for a short time, based on the weather and the fact that the road had no shoulder; La. Rev. Stat. Ann. § 32:125(A) and La. Rev. Stat. Ann. § 32: 64 show a legislative intent that motorists reduce their speed when confronted with an emergency vehicle. Eubanks v. Brasseal, 310 So. 2d 550, 1975 La. LEXIS 3533 (Mar. 31, 1975).

Driver who entered a four-lane highway from the shoulder and attempted to cut across the neutral ground was contributorily negligent when he failed to yield to a police car that had it siren on. Sholar v. U. S. Fire Ins. Co., 261 So. 2d 327, 1972 La. App. LEXIS 6562 (Apr. 17, 1972).

In view of La. Rev. Stat. Ann. § 32:125, to exonerate a police vehicle from negligence in proceeding against an unfavorable traffic signal light, three conditions must be fulfilled; first, the vehicle must be proceeding in response to an official emergency call; second, it must have slowed down or stopped to the extent required for safe operation under the attending circumstances; thirdly, it must be utilizing at least an audible signal sufficient to warn and alert motorists of its approach. Cotten v. Transamerica Ins. Co., 211 So. 2d 110, 1968 La. App. LEXIS 5018 (May 27, 1968).

In a personal injury action, the injured driver of a private car properly recovered against the insurer of an unmarked police vehicle where the siren of the police vehicle, which was described as sounding like a bumble bee in a jar, was of insufficient intensity to meet the statutory requirement of La. Rev. Stat. Ann. § 32:125. Cotten v. Transamerica Ins. Co., 211 So. 2d 110, 1968 La. App. LEXIS 5018 (May 27, 1968).

Police officer was barred from recovery in a personal injury action by his contributory negligence in exceeding the speed limit without giving some visible or audible warning, resulting in a driver assuming that the police officer was traveling at a lawful rate of speed and that the driver could complete a backing maneuver prior to the approach of the police officer’s motorcycle. Harrell v. Holloway, 162 So. 2d 769, 1964 La. App. LEXIS 1518 (Apr. 6, 1964).

Although a driver must yield the right of way to a police vehicle sounding its siren pursuant to former La. Rev. Stat. Ann. § 32:328 (now La. Rev. Stat. Ann. § 32:125), when the driver failed to check that he could change lanes in a safe manner, the driver’s actions proximately caused the underlying accident between the driver and the police motorcycle. Excel Ins. Co. v. Ocean Acci. & Guarantee Corp., 144 So. 2d 561, 1962 La. App. LEXIS 2294 (Sept. 17, 1962).

TRANSPORTATION LAW

• Private Vehicles

•• Traffic Regulation

••• General Overview. — Where a minor driver failed to yield to an emergency vehicle, as required by La. Rev. Stat. Ann. § 32:125, and the minor was found to be 50 percent at fault for an accident that resulted when a police car struck the minor’s car, the parents of the minor could only recover 50 percent of their property damage from the city and police officer pursuant to La. Civ. Code Ann. art. 2324. Jackson v. Town of Grambling, 690 So. 2d 942, 1997 La. App. LEXIS 372 (Feb. 26, 1997).

A driver who saw the flashing emergency lights of a fireman’s vehicle behind him, and, instead of moving right, turned left in front of the fireman without signaling until he was in an intersection, violated La. Rev. Stat. Ann. §§ 32:125 and 32:104 and was solely at fault for an accident that resulted when the fireman attempted to pass the driver on the left. Angers v. Etie, 625 So. 2d 347, 1993 La. App. LEXIS 2956 (Oct. 6, 1993).

Accident victim who made a left hand turn into the path of a police car that was responding to an emergency was solely at fault for the resulting accident because she failed to yield the right of way as required by La. Rev. Stat. Ann. § 32:125. Riggs v. State, 488 So. 2d 443, 1986 La. App. LEXIS 6960 (May 14, 1986).

Although a police car did not activate its siren when its lights started flashing, an injured party was not negligent when he reduced speed for a short time, based on the weather and the fact that the road had no shoulder; La. Rev. Stat. Ann. § 32:125(A) and La. Rev. Stat. Ann. § 32: 64 show a legislative intent that motorists reduce their speed when confronted with an emergency vehicle. Eubanks v. Brasseal, 310 So. 2d 550, 1975 La. LEXIS 3533 (Mar. 31, 1975).

Driver who entered a four-lane highway from the shoulder and attempted to cut across the neutral ground was contributorily negligent when he failed to yield to a police car that had it siren on. Sholar v. U. S. Fire Ins. Co., 261 So. 2d 327, 1972 La. App. LEXIS 6562 (Apr. 17, 1972).

TREATISES AND LAW REVIEWS

General Treatises. — 4-12 Personal Injury—Actions, Defenses, Damages § 3 > Automobiles > Backing.

§ 126. Cattle crossings.

A. All traffic on state highways shall stop and yield the right of way to cattle which are crossing the highway when all of the following apply:

(1) The cattle are crossing from one portion of property owned or leased by a person to another portion of property owned or leased by that person when such portions of the property are divided by the highway.

(2) A flagman is directing traffic.

(3) A cattle crossing sign is posted by the Department of Transportation and Development at the request of the person who owns or leases such property.

B. The Department of Transportation and Development shall adopt rules to determine where such cattle crossing signs shall be placed in accordance with the provisions of this Section.

C. The provisions of this Section are not intended and shall not be construed to impose any liability on the state of Louisiana for any actions taken by the state under the provisions of this Section. (Acts 1991, No. 364, § 1.)

§ 127. Golf cart and all-terrain vehicle crossings.

A. Any law to the contrary notwithstanding, golf carts and all-terrain vehicles are authorized to cross Louisiana Highway 1 on marked or designated paths or crossings for such vehicles within the town limits of Grand Isle between sunrise and sunset.

B. A valid driver’s license shall be a prerequisite for operating a golf cart or all-terrain vehicle when crossing Louisiana Highway 1 in the town of Grand Isle.

C. Crossing signs may be posted by the Department of Transportation and Development at the request of the governing authority of the town of Grand Isle.

D. The Department of Transportation and Development, with the consultation and advice of the governing authority of the town of Grand Isle, shall formulate guidelines to determine where such crossing signs shall be placed in accordance with the provisions of this Section.

E. For the purposes of this Section, the provisions of R.S. 32:53(D), R.S. 32:235(C), R.S. 32:261, and Chapter 5 of this Title shall not apply and golf carts and all-terrain vehicles shall not be considered a vehicle for purposes of defining “equipment” as referenced in Part V of Chapter 1 of this Title. (Acts 2009, No. 110, § 1, eff. Aug. 15, 2009.)

§ 127.1. Golf cart crossings.

A. Notwithstanding any law to the contrary, upon final approval of the Department of Transportation and Development, golf carts are authorized to cross United States Highway 90 and Louisiana Highway 99 on marked or designated paths or crossings for such vehicles within the town limits of Welsh between sunrise and sunset. The department shall consult with the governing authority of the town of Welsh to determine which intersection or intersections of United States Highway 90 and intersection or intersections of Louisiana Highway 99 within the town limits of Welsh would provide the most convenient and safest location for golf cart crossings.

B. A valid driver’s license shall be a prerequisite for operating a golf cart when crossing United States Highway 90 and Louisiana Highway 99 in the town of Welsh.

C. Crossing signs may be posted by the Department of Transportation and Development at the request of the governing authority of the town of Welsh.

D. The Department of Transportation and Development, with the consultation and advice of the governing authority of the town of Welsh, shall formulate guidelines to determine where such crossing signs shall be placed in accordance with the provisions of this Section.

E. For the purposes of this Section, the provisions of R.S. 32:53(D), 235(C), 261, and Chapter 5 of this Title shall not apply, and golf carts shall not be considered a vehicle for purposes of defining “equipment” as referenced in Part V of Chapter 1 of this Title. (Acts 2011, No. 233, § 1, eff. Aug. 15, 2011.)

§ 127.2. Golf carts; Palmetto Island State Park.

A. Notwithstanding any law, rule, or regulation to the contrary, a golf cart may be operated between sunrise and sunset on the roadways within the boundaries of Palmetto Island State Park by any operator who is in possession of a valid driver’s license and liability insurance.

B. For the purposes of this Section, the provisions of R.S. 32:53(D), 261, and Chapter 5 of this Title shall not apply, and golf carts shall not be considered a vehicle for purposes of defining “equipment” as referenced in Part V of Chapter 1 of this Title. (Acts 2012, No. 661, § 1, eff. Aug. 1, 2012.)


SUBPART E. PARKING, STANDING AND STOPPING.

§ 141. Stopping, standing, or parking outside business or residence districts.

A. Upon any highway outside of a business or residence district, no person shall stop, park, or leave standing any vehicle, whether attended or unattended, upon the paved or main traveled part of the highway when it is practicable to stop, park or so leave such vehicle off such part of said highway, but in every event an unobstructed width of the highway opposite a standing vehicle shall be left for the free passage of other vehicles and a clear view of such stopped vehicles shall be available from a distance of two hundred feet in each direction upon such highway.

B. The provisions of this Section shall not apply to the driver of any vehicle which is disabled while on the main traveled portion of a highway so that it is impossible to avoid stopping and temporarily leaving the vehicle in that position. However, the driver shall remove the vehicle as soon as possible, and until it is removed it is his responsibility to protect traffic.

C. The driver of any vehicle left parked, attended or unattended, on any highway, between sunset and sunrise, shall display appropriate signal lights thereon, sufficient to warn approaching traffic of its presence. If the vehicle is not removed from the highway within twenty-four hours, the provisions of R.S. 32:473.1(B) shall apply.

D. In the event of a motor vehicle accident, if the driver is not prevented by injury and the vehicle is not disabled by the accident, or the accident has not resulted in serious injury or death of any person, the driver shall remove the vehicle from the travel lane of the highway to the nearest safe shoulder. Compliance with the provisions of this Subsection shall in no way be interpreted as a violation of requirements to remain at the scene of an accident as provided for in the Highway Regulatory Act or by R.S. 32:414.1 (Acts 1962, No. 310, § 1; Acts 1995, No. 1133, § 1; Acts 2001, No. 401, § 1, eff. Aug. 15, 2001; Acts 2008, No. 429, § 1, eff. June 21, 2008.)

2008 Amendments. — Acts 2008, No. 429, § 1, effective June 21, 2008, added the last sentence in (C).

2001 Amendments. — Acts 2001, No. 401, § 1, effective August 15, 2001, in (D), deleted “on an interstate or four-lane highway,” and inserted “serious injury.”.

CROSS REFERENCES

Louisiana Law. — Officers authorized to remove illegally stopped vehicles, see La. R.S. 32:142.

Municipal Law. — Rules of the road > unattended or disabled motor vehicle. New Orleans Code of Ordinance § 154-398.

Traffic code > parking. Baton Rouge Code of Ordinance title 11, ch. 28.
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CIVIL PROCEDURE

• Summary Judgment

•• Standards

••• General Overview. — Grant of summary judgment to two drivers involved in the first two of three, near simultaneous, accidents that occurred in heavy fog one morning was proper; plaintiff motorist involved in the third accident had presented no evidence that the two drivers were negligent or that they had breached La. Rev. Stat. Ann. § 32:141(D) by not moving their cars. Bonaccorso v. Miller, 861 So. 2d 600, 2003 La. App. LEXIS 3144 (Nov. 12, 2003).

It was error to grant summary judgment, pursuant to La. Code Civ. Proc. Ann. art. 966, to a truck driver, his business, and his insurer in a negligence action by a driver and his passengers who ran into the truck, which was parked on a bridge during extremely poor visibility conditions, where issues of material fact existed; the record was devoid of evidence as to whether the truck driver had complied with La. Rev. Stat. Ann. § 32:141 in pulling his truck as far over to the side of the road as possible and whether he had put on his warning lights to alert drivers of the position of his parked vehicle. Gilton v. State Farm Mut. Auto. Ins. Co., 839 So. 2d 157, 2003 La. App. LEXIS 22 (Jan. 14, 2003).

GOVERNMENTS

• Local Governments

•• Ordinances & Regulations. — Where a company’s truck parked too close to an intersection in violation of La. Rev. Stat. Ann. § 32:141 and New Orleans, La., Municipal Code § 38-240, the violations constituted negligence per se and the company was liable in solido with a corporation whose truck actually hit a car. Coleman v. Douglas Public Service, Inc., 423 So. 2d 1205, 1982 La. App. LEXIS 8323 (Nov. 2, 1982), writ of certiorari denied by 429 So. 2d 153, 1983 La. LEXIS 10081 (La. 1983).

Even if a city’s trash truck was “parked,” under Baton Rouge, La., Ordinance 497, § 144(a) there was no need that its lights be displayed, and the location in which the truck was parked complied with Baton Rouge, La., Ordinance 497, §§ 141 and 150, so the city was not liable for negligence alleged on those bases for damages for the wrongful death of a driver who rear-ended the truck, and former La. Rev. Stat. Ann. § 32:241 (later repealed) (now La. Rev. Stat. Ann. § 32:141) was not applicable to an alleged violation of its provisions occurring within a residential or business district of a city. Standard Casualty Co. v. Fidelity & Casualty Co., 162 So. 2d 26, 1964 La. App. LEXIS 1417 (Jan. 27, 1964), writ of certiorari denied by 245 LA. 1080, 162 So. 2d 573, 1964 La. LEXIS 3059 (1964).

INSURANCE LAW

• Motor Vehicle Insurance

•• General Overview. — Plaintiff sheriff’s loading of articles into an insured vehicle constituted occupation of it for purposes of construing coverage under an uninsured and underinsured motorist policy and plaintiff was not contributorily negligent in ordering an officer who had been directing traffic to another task, in parking his vehicle with the bumper on the road, or in opening a door on the side next to moving traffic; La. Rev. Stat. Ann. § 32:24, governing the operation of emergency vehicles, authorized plaintiff to park as he did, and directing the officer as he did was reasonable under the circumstances. Employers Ins. Co. v. Dryden, 422 So. 2d 1243, 1982 La. App. LEXIS 8186 (Oct. 12, 1982).

TORTS

• Negligence

•• General Overview. — Trial court did not err in finding that the sheriff, service wrecker and Department of Transportation were not negligent because they were in the performance of an emergency function at the time of the accident; both the police cruiser and the wrecker vehicle utilized the appropriate audible and visual signals, which were sufficient to warn motorists of an emergency. Mott v. Babin Motors, Inc., 451 So. 2d 632, 1984 La. App. LEXIS 8741 (May 16, 1984).

Driver who stopped his car on the main traveled part of a highway where there was ample room on the shoulder to pull off of the road, in violation of La. Rev. Stat. Ann. § 32:141, was negligent and was liable for the subsequent accident. Rosson v. Goodrum, 219 So. 2d 802, 1969 La. App. LEXIS 5526 (Feb. 5, 1969).

•• Causation

••• Cause in Fact. — While leaving a bus unattended by its driver partially in a travel lane violated La. Rev. Stat. Ann. §§ 32:141(A) and 32:296, the court properly apportioned all the fault to a truck driver whose intoxication and careless lane changing caused the accident. Regional Transit Auth. v. Lemoine, 664 So. 2d 1303, 1995 La. App. LEXIS 3115 (Nov. 16, 1995), writ of certiorari denied by La. 96-0412, 670 So. 2d 1234, 1996 La. LEXIS 1001 (La. Mar. 29, 1996).

••• Proximate Cause

•••• General Overview. — Although a driver violated La. Rev. Stat. Ann. § 32:141 when he failed to set out flares, station a flag man, or otherwise attempt to protect traffic from his disabled truck, he was not liable in damages to injuries sustained by passengers riding in a vehicle which struck his truck because the sole cause of the accident was the passenger’s driver’s failure to maintain a proper lookout or switch into another lane, and not the truck driver’s failure to warn approaching traffic of the presence of his disabled truck. Payne v. Allstate Ins. Co., 256 So. 2d 788, 1971 La. App. LEXIS 5354 (Dec. 20, 1971), writ of certiorari denied by 260 LA. 1123, 258 So. 2d 376, 1972 La. LEXIS 5774 (1972).

Driver’s violation of La. Rev. Stat. Ann. § 32:141 by stopping his car in his lane of traffic next to an overturned vehicle was negligence per se and was a proximate cause of a collision with a car traveling in the same lane who struck the stopped car in the rear. Summers v. Hartford Acci. & Indem. Co., 229 So. 2d 744, 1969 La. App. LEXIS 5601 (Nov. 17, 1969).

•• Defenses

••• Comparative Negligence

•••• General Overview. — In a personal injury action arising from an automobile accident, the trial court manifestly erred in failing to find any comparative negligence on the part of the victim; the victim had a duty under La. Rev. Stat. Ann. § 32:141(A) to remove his vehicle from the travelled portion of the highway after he was involved in an initial accident, and his failure to do so was negligence and was a cause in fact of the second accident in which his automobile was rear-ended by another vehicle. Wood v. May, 647 So. 2d 1265, 1994 La. App. LEXIS 3327 (Dec. 15, 1994).

Although an insured’s failure to remove her vehicle from a highway when she became sick while driving was the cause in fact of an accident between the insured and a driver who was unable to avoid hitting her, a trial court failed to properly apply the law of comparative negligence to the case; the driver, who evidenced some degree of substandard conduct sufficient to constitute contributory negligence, should not have been totally barred from recovering damages but, instead, should have had her recovery reduced by the degree of negligence attributable to her. Rome v. State Farm Mut. Auto Ins. Co., 439 So. 2d 1253, 1983 La. App. LEXIS 9450 (Oct. 12, 1983).

Vehicle owner violated the mandate of La. Rev. Stat. Ann. § 32:141(C) by leaving his car with dim headlights parked on a highway with insufficient lighting to warn approaching traffic of its presence, and the statutory violation constituted negligence that barred his recovery against the owner of another vehicle that struck the rear of his car on the highway. Bangs v. Government Employees Ins. Co., 387 So. 2d 1323, 1980 La. App. LEXIS 4363 (July 7, 1980).

Although a disabled motorist breached the duty imposed by La. Rev. Stat. Ann. § 32:141 to warn oncoming traffic, this did not bar his recovery against an oncoming motorist who struck him where the oncoming motorist was neither confused nor inattentive but deliberately chose not to stop and instead drove on the shoulder to pass the accident scene. Craig v. Southeastern Fidelity Ins. Co., 377 So. 2d 1271, 1979 La. App. LEXIS 3263 (Nov. 12, 1979).

Where it was not shown that the lights on a trailer and a pick-up truck were not the appropriate signal lights under La. Rev. Stat. Ann. § 32:314, the driver of the truck was not contributorily negligent for failing to protect traffic, as required by La. Rev. Stat. Ann. § 32:141. Little v. Mississippi Chemical Express, Inc., 285 So. 2d 267, 1973 La. App. LEXIS 6727 (Nov. 5, 1973), writ of certiorari denied by 288 So. 2d 357, 1974 La. LEXIS 3200 (La. 1974).

Although a truck driver violated La. Rev. Stat. Ann. § 32:141(A) by blocking part of the road with his truck, and although his violation was the legal cause of the resulting accident, his negligence did not bar his recovery because the overtaking motorist had the last clear chance to avoid the accident. Laird v. Travelers Ins. Co., 251 So. 2d 73, 1971 La. App. LEXIS 5904 (July 13, 1971), affirmed in part and reversed in part by 263 LA. 199, 267 So. 2d 714, 1972 La. LEXIS 5395 (1972).

Victim was denied recovery for his injuries sustained in an automobile accident where the victim was rear-ended because the victim was the driver of a stalled vehicle and was required to take evasive action when it was dark out; the victim had the opportunity to remove the stalled vehicle from the roadway and failed to so. Ruppert v. Stout, 231 So. 2d 428, 1970 La. App. LEXIS 5682 (Feb. 11, 1970).

Judgment in favor of the driver was reversed because he was contributorily negligent in causing the parties’ automobile collision where he violated La. Rev. Stat. Ann. § 32:141 by parking his vehicle along the highway, despite the fact that the vehicle was not disabled, and positioning the vehicle in such a manner that the driver’s side door protruded over the travelled portion of the highway. Ginlee v. Helg, 194 So. 2d 355, 1966 La. App. LEXIS 4559 (Nov. 21, 1966), reversed by 251 LA. 261, 203 So. 2d 714, 1967 La. LEXIS 2372 (1967).

Pursuant to La. Rev. Stat. Ann. § 32:141, the motorist was grossly negligent because he stopped his vehicle along the highway, in dense fog, without the aid of emergency lights; as a result, the motorist could not recover from the insurance company for the negligence of the other driver, who crashed into the rear area of the motorist’s vehicle. Foster v. Employers Liability Assurance Corp., 187 So. 2d 12, 1966 La. App. LEXIS 5189 (May 9, 1966).

Where the evidence showed that because of the narrow shoulders and the steep embankment plaintiffs, a driver and his family, could not have removed the truck from the highway without some additional assistance even if there were a considerable amount of time within which to do so, and they did not have sufficient time within which to warn approaching traffic of the danger, they were not negligent in failing to protect traffic. Eubanks v. Wilson, 162 So. 2d 842, 1964 La. App. LEXIS 1541 (Apr. 8, 1964).

Subrogee’s recovery of property damages against the negligent driver who ran into the rear of the subrogor’s vehicle was not barred by contributory negligence because the subrogor acted as a normal prudent driver when faced with the sudden emergency of his car stopping and a culvert that prevented him from going on the shoulder and was not reasonably expected to protect traffic, as required by former La. Rev. Stat. Ann. § 32:241(B) (now La. Rev. Stat. Ann. § 32:141), given the subrogor’s physical incapacity and the short time that the car was stopped. Motors Ins. Co. v. Charpio, 151 So. 2d 505, 1963 La. App. LEXIS 1463 (Apr. 1, 1963).

Where former La. Rev. Stat. Ann. § 32:241(A) (now La. Rev. Stat. Ann. § 32:141) provided that no person could park any vehicle, attended or unattended, upon the main traveled portion of any highway, and the claimant, while trying to pull a car out of a ditch, parked his truck halfway on the highway, he was a prima facie violator, making him contributorily negligent and barring his recovery for damages the truck sustained when the car owner’s son hit it from the rear. Smith v. Henry, 147 So. 2d 416, 1962 La. App. LEXIS 2622 (Nov. 29, 1962).

Pursuant to La. Rev. Stat. Ann. § 32:241, a motorist’s negligence in stopping her vehicle on the main traveled portion of a highway was found to have constituted a legal, proximate, and contributing cause of an accident, which barred her recovery of damages, even though the other driver was also found to have been negligent in failing to maintain a proper lookout. Moses v. Mosley, 146 So. 2d 263, 1962 La. App. LEXIS 2519 (Nov. 5, 1962).

•• Duty

••• General Overview. — Pursuant to La. Rev. Stat. Ann. § 32:141(B), defendants were not negligent in causing the automobile accident with plaintiff because they activated the stalled vehicle’s emergency lights and immediately notified a wrecker service and the police about the stalled vehicle. Toten v. General Motors Corp., 479 So. 2d 957, 1985 La. App. LEXIS 10445 (Dec. 11, 1985).

•• Proof

••• Violations of Law

•••• General Overview. — Operator of a truck with attached tree chipper, which was parked by the side of the road performing tree trimming services and was struck by a motorist, was not liable under La. Rev. Stat. Ann. § 32:141 because the vehicle only extended two feet onto the travel portion of the road leaving a clear view of at least 200 feet for approaching vehicles. Wimberly v. McCoy Tree Surgery Co., 766 So. 2d 729, 2000 La. App. LEXIS 2104 (Aug. 25, 2000).

A finding against the passengers in an action for damages sustained in an accident was proper where any negligence on the part of the driver of the lead vehicle did not bear a substantial relationship to the damages incurred by the passengers. Poland v. Glenn, 623 So. 2d 227, 1993 La. App. LEXIS 2720 (Aug. 18, 1993), writ of certiorari denied by 629 So. 2d 1171, 1993 La. LEXIS 3693 (La. 1993).

Where a company’s truck parked too close to an intersection in violation of La. Rev. Stat. Ann. § 32:141 and New Orleans, La., Municipal Code § 38-240, the violations constituted negligence per se and the company was liable in solido with a corporation whose truck actually hit a car. Coleman v. Douglas Public Service, Inc., 423 So. 2d 1205, 1982 La. App. LEXIS 8323 (Nov. 2, 1982), writ of certiorari denied by 429 So. 2d 153, 1983 La. LEXIS 10081 (La. 1983).

Vehicle owner violated the mandate of La. Rev. Stat. Ann. § 32:141(C) by leaving his car with dim headlights parked on a highway with insufficient lighting to warn approaching traffic of its presence, and the statutory violation constituted negligence that barred his recovery against the owner of another vehicle that struck the rear of his car on the highway. Bangs v. Government Employees Ins. Co., 387 So. 2d 1323, 1980 La. App. LEXIS 4363 (July 7, 1980).

Whether or not a person has taken reasonably adequate measures to protect traffic from a disabled vehicle as required by La. Rev. Stat. Ann. § 32:141(B), is a determination to be made under the facts and circumstances of each case. Thibodeaux v. Lock Clinic, 303 So. 2d 570, 1974 La. App. LEXIS 3511 (Oct. 9, 1974).

The statutory duty imposed by La. Rev. Stat. Ann. § 32:141(B) to protect traffic was designed, at least in part, to prevent confused or inattentive drivers from colliding with stationary vehicles on the highway. Thibodeaux v. Lock Clinic, 303 So. 2d 570, 1974 La. App. LEXIS 3511 (Oct. 9, 1974).

Although stopping a vehicle on the highway was ordinarily a violation of La. Rev. Stat. Ann. § 32:141(A), under circumstances where the road was obstructed by an accident and enshrouded by fog, a truck driver had nowhere to go, and he behaved prudently in coming to a stop and attempting to place flares. Cambre v. Smith, 273 So. 2d 600, 1973 La. App. LEXIS 5763 (Feb. 6, 1973).

Plaintiffs could recover in a tort action against an insured and his casualty insurance company because the insured was negligent per se under La. Rev. Stat. Ann. § 32:141 when he parked his car partially on a highway without the benefit of warning lights and proximately caused a collision. Gautreaux v. Pierre, 254 So. 2d 476, 1971 La. App. LEXIS 5535 (Nov. 12, 1971).

While a driver was required by La. Rev. Stat. Ann. § 32:141 to remove his disabled vehicle from the highway, the driver’s negligence in failing to do so did not render his negligence the proximate cause of the accident when his vehicle was struck by an approaching motorist because a police vehicle was stopped in the lane with its flashing dome light. The visible light, under the circumstances, was ample notice to the approaching motorist of the presence of some exceptional circumstances calling for the exercise of more than ordinary care; that the approaching motorist failed to respond or react as a reasonably prudent driver would until it was too late to avoid the accident did not mean that the accident was attributable to the driver of the disabled vehicle. Smith v. Girley, 242 So. 2d 32, 1970 La. App. LEXIS 4919 (Nov. 16, 1970), affirmed in part and reversed in part by 260 LA. 223, 255 So. 2d 748, 1971 La. LEXIS 3951 (1971).

Driver’s violation of La. Rev. Stat. Ann. § 32:141 by stopping his car in his lane of traffic next to an overturned vehicle was negligence per se and was a proximate cause of a collision with a car traveling in the same lane who struck the stopped car in the rear. Summers v. Hartford Acci. & Indem. Co., 229 So. 2d 744, 1969 La. App. LEXIS 5601 (Nov. 17, 1969).

Where a truck driver failed to stop on the road’s adequate shoulder and failed to set out the required warning reflectors to the rear of the truck, the truck driver was negligent per se, pursuant to La. Rev. Stat. Ann. § 32:141 and La. Rev. Stat. Ann. § 32:367; the negligence, especially under the condition of heavy fog, was a substantial factor in causing the accident that resulted. Womax v. Earl Gibbon Transport, Inc., 226 So. 2d 573, 1969 La. App. LEXIS 5872 (Aug. 4, 1969).

Motorist stopped his vehicle partially on the shoulder and partially on the road, and failed to display lighted lamps; motorist was guilty of negligence per se. Roberts v. Aetna Casualty & Surety Co., 216 So. 2d 870, 1968 La. App. LEXIS 4476 (Dec. 3, 1968).

Where employees of the Louisiana Department of Highways left their truck parked on the main traveled part of a highway for over 30 minutes, without any attempt to protect traffic, when it was practicable to park off the highway, they violated La. Rev. Stat. Ann. § 32:141, and the Department was therefore negligent with respect to a resulting accident. Perry v. Herrin, 215 So. 2d 167, 1968 La. App. LEXIS 4626 (Oct. 31, 1968), affirmed by 254 LA. 933, 228 So. 2d 649, 1969 La. LEXIS 3324, 1969 La. LEXIS 3520 (1969).

Plaintiff was not entitled to recover against defendant for damages sustained where defendant’s car struck plaintiff’s car; plaintiff was violating La. Rev. Stat. Ann. § 32:141(A) by parking and stopping his vehicle on a highway without necessity. West v. Kenknight, 193 So. 2d 408, 1966 La. App. LEXIS 4531 (Nov. 29, 1966).

Leaving an automobile standing on a traveled portion of a highway without lights, when it could have been driven onto neutral ground and out of danger, was negligence per se and was the legal cause of a collision. Arnold v. Grain Dealers Mut. Ins. Co., 190 So. 2d 261, 1966 La. App. LEXIS 5006 (July 5, 1966).

Where a truck experienced mechanical failures due to no fault of the driver but where the driver left the truck upon the highway without setting out warning signals or seeing to it that the vehicle’s lights were illuminated, the driver was negligent per se liable to a motorist who struck the vehicle 10 minutes later because he violated a statutory provision that precluded one from leaving a vehicle unattended upon a highway between 30 minutes after sunset or 30 minutes before sunrise without displaying appropriate signal lights thereon sufficient to warn approaching traffic of its presence. Champagne v. Southern Farm Bureau Casualty Ins. Co., 170 So. 2d 226, 1964 La. App. LEXIS 2214 (Dec. 7, 1964), writ of certiorari denied by 247 LA. 417, 171 So. 2d 668, 1965 La. LEXIS 2379 (1965).

Where former La. Rev. Stat. Ann. § 32:241(A) (now La. Rev. Stat. Ann. § 32:141) provided that no person could park any vehicle, attended or unattended, upon the main traveled portion of any highway, and the claimant, while trying to pull a car out of a ditch, parked his truck halfway on the highway, he was a prima facie violator, making him contributorily negligent and barring his recovery for damages the truck sustained when the car owner’s son hit it from the rear. Smith v. Henry, 147 So. 2d 416, 1962 La. App. LEXIS 2622 (Nov. 29, 1962).

Pursuant to La. Rev. Stat. Ann. § 32:241, a motorist’s negligence in stopping her vehicle on the main traveled portion of a highway was found to have constituted a legal, proximate, and contributing cause of an accident, which barred her recovery of damages, even though the other driver was also found to have been negligent in failing to maintain a proper lookout. Moses v. Mosley, 146 So. 2d 263, 1962 La. App. LEXIS 2519 (Nov. 5, 1962).

Where approaching truck was unable to stop in time to avoid a disabled vehicle, the driver of the disabled vehicle’s failure to place warning signals around his disabled vehicle constituted negligence per se, rendering him solely liable for damages sustained to a vehicle that rear-ended him. Dixie Drive It Yourself System New Orleans Co. v. American Beverage Co., 242 LA. 471, 137 So. 2d 298, 1962 La. LEXIS 479 (Jan. 15, 1962).

Insurer did not recover in its subrogation suit against a car driver who crashed into its insured on a highway because the insured had parked his car on the icy highway without flares, signals, or other warnings in violation of former La. Rev. Stat. Ann. § 32:241A, B (now La. Rev. Stat. Ann. § 32:141), and the driver was proceeding reasonably and did everything he could to avoid the crash. Columbia Fire Ins. Co. v. Black, 61 So. 2d 534, 1952 La. App. LEXIS 735 (Oct. 31, 1952).

•• Standards of Care

••• Reasonable Care

•••• General Overview. — The trial court improperly dismissed plaintiff’s personal injury action against the driver of the stalled vehicle pursuant to La. Rev. Stat. Ann. § 32:141(B), because the driver had the opportunity to stand behind the stalled vehicle on the curbing and flag oncoming traffic so as to provide it with some protection from the disabled vehicle. Phillips v. Ursin, 280 So. 2d 243, 1973 La. App. LEXIS 6084 (May 15, 1973).

Although stopping a vehicle on the highway was ordinarily a violation of La. Rev. Stat. Ann. § 32:141(A), under circumstances where the road was obstructed by an accident and enshrouded by fog, a truck driver had nowhere to go, and he behaved prudently in coming to a stop and attempting to place flares. Cambre v. Smith, 273 So. 2d 600, 1973 La. App. LEXIS 5763 (Feb. 6, 1973).

• Procedure

•• Multiple Defendants

••• Joint & Several Liability. — First driver was properly found 50 percent liable for injuries resulting when a third driver collided with a second driver’s car, where the first driver had stopped his car on the road over a hill on a dark night to let out a passenger without displaying a signal, and, but for the stoppage of the first vehicle, the third vehicle would not have struck the second vehicle. Samuel v. Vicknair, 718 So. 2d 634, 1998 La. App. LEXIS 2667 (Sept. 23, 1998).

Where a company’s truck parked too close to an intersection in violation of La. Rev. Stat. Ann. § 32:141 and New Orleans, La., Municipal Code § 38-240, the violations constituted negligence per se and the company was liable in solido with a corporation whose truck actually hit a car. Coleman v. Douglas Public Service, Inc., 423 So. 2d 1205, 1982 La. App. LEXIS 8323 (Nov. 2, 1982), writ of certiorari denied by 429 So. 2d 153, 1983 La. LEXIS 10081 (La. 1983).

• Public Entity Liability

•• Immunity

••• General Overview. — Where a teacher transporting school children ran into the left rear of a Louisiana Department of Highways work truck, which was parked partly in her lane of travel in violation of La. Rev. Stat. Ann. § 32:141(A), the Highway Department employee not only parked the truck in such a manner that it impeded the normal flow of traffic on the west bound lane, but parked it in the shade of a large oak tree, the least conspicuous place in the immediate portion of the highway, and then made no effort to warn approaching motorists by displaying warning signals or directing traffic; the employee’s negligence was clearly a proximate cause of the accident. Addison v. Travelers Ins. Co., 281 So. 2d 805, 1973 La. App. LEXIS 6601 (June 29, 1973).

•• Liability

••• General Overview. — In a personal injury action, a city and bus driver were not liable for injuries sustained by a passenger when the bus was involved in a collision that took place in a residential or business district, as provided in La. Rev. Stat. Ann. § 32:141(A). Reed v. Alexandria, 212 So. 2d 286, 1968 La. App. LEXIS 4782 (June 18, 1968).

Even if a city’s trash truck was “parked,” under Baton Rouge, La., Ordinance 497, § 144(a) there was no need that its lights be displayed, and the location in which the truck was parked complied with Baton Rouge, La., Ordinance 497, §§ 141 and 150, so the city was not liable for negligence alleged on those bases for damages for the wrongful death of a driver who rear-ended the truck, and former La. Rev. Stat. Ann. § 32:241 (later repealed) (now La. Rev. Stat. Ann. § 32:141) was not applicable to an alleged violation of its provisions occurring within a residential or business district of a city. Standard Casualty Co. v. Fidelity & Casualty Co., 162 So. 2d 26, 1964 La. App. LEXIS 1417 (Jan. 27, 1964), writ of certiorari denied by 245 LA. 1080, 162 So. 2d 573, 1964 La. LEXIS 3059 (1964).

• Transportation Torts

•• Motor Vehicles. — Motorist violated his duty under La. Rev. Stat. Ann. § 32:141 when he stood behind his vehicle after stopping to assist his brother, whose car had stalled on a highway, and called for help on his cell phone, but took no measures to alert oncoming traffic of the obstacle on the highway. Forest v. Hiller, 879 So. 2d 846, 2004 La. App. LEXIS 1770 (June 23, 2004), writ denied by La. 2004-1810, 885 So. 2d 589, 2004 La. LEXIS 3231 (La. Oct. 29, 2004).

Grant of summary judgment to two drivers involved in the first two of three, near simultaneous, accidents that occurred in heavy fog one morning was proper; plaintiff motorist involved in the third accident had presented no evidence that the two drivers were negligent or that they had breached La. Rev. Stat. Ann. § 32:141(D) by not moving their cars. Bonaccorso v. Miller, 861 So. 2d 600, 2003 La. App. LEXIS 3144 (Nov. 12, 2003).

It was error to grant summary judgment, pursuant to La. Code Civ. Proc. Ann. art. 966, to a truck driver, his business, and his insurer in a negligence action by a driver and his passengers who ran into the truck, which was parked on a bridge during extremely poor visibility conditions, where issues of material fact existed; the record was devoid of evidence as to whether the truck driver had complied with La. Rev. Stat. Ann. § 32:141 in pulling his truck as far over to the side of the road as possible and whether he had put on his warning lights to alert drivers of the position of his parked vehicle. Gilton v. State Farm Mut. Auto. Ins. Co., 839 So. 2d 157, 2003 La. App. LEXIS 22 (Jan. 14, 2003).

Operator of a truck with attached tree chipper, which was parked by the side of the road performing tree trimming services and was struck by a motorist, was not liable under La. Rev. Stat. Ann. § 32:141 because the vehicle only extended two feet onto the travel portion of the road leaving a clear view of at least 200 feet for approaching vehicles. Wimberly v. McCoy Tree Surgery Co., 766 So. 2d 729, 2000 La. App. LEXIS 2104 (Aug. 25, 2000).

Under La. Rev. Stat. Ann. § 32:141B, when a truck broke down in the right hand lane of a highway and the driver left the truck for more than an hour while he went to look for help, without attempting to move the truck or to warn other motorists of the peril, he violated the statute because he did not act as would a reasonably prudent person in the situation. Doyle v. McKinney, 732 So. 2d 128, 1999 La. App. LEXIS 1121 (Apr. 7, 1999).

Although the primary cause of an accident was the failure of a truck driver whose truck had stalled on a highway to warn oncoming motorists, the driver of a car that crashed into the rear-end of a car that had stopped because of the stalled truck was not entirely free of fault; the driver of the car had failed to keep a proper lookout and maintain control of his vehicle. Doyle v. McKinney, 732 So. 2d 128, 1999 La. App. LEXIS 1121 (Apr. 7, 1999).

Where the driver and the occupants of an old car that stalled on a bridge remained in the vehicle for 20 minutes without flagging traffic and without hazard lights on, took no action to warn or protect traffic, and did nothing to remove the vehicle other than make fruitless attempts to start the car, the driver did not comply with the responsibilities articulated in La. Rev. Stat. Ann. § 32:141(B); therefore, when the stalled car was rear-ended by another vehicle, after its driver was unable to stop because his view was blocked by a minivan until it abruptly swerved to the left, the driver of the other vehicle was not liable under La. Rev. Stat. Ann. § 32:81(A), which prohibits a driver from following another vehicle more closely than is reasonable and prudent, where the driver was not speeding, applied his brakes immediately, and impacted the stalled car only slightly. Felice v. Allstate Ins. Co., 736 So. 2d 260, 1999 La. App. LEXIS 193 (Feb. 3, 1999).

Driver of a disabled car stopped in the left lane of traffic was not statutorily liable for an accident that occurred behind him because La. Rev. Stat. Ann. § 32:141 exempted disabled cars. Babin v. Autin, 666 So. 2d 1170, 1995 La. App. LEXIS 3474 (Dec. 13, 1995), writ of certiorari denied by La. 96-0138, 669 So. 2d 396, 1996 La. LEXIS 664 (La. Mar. 8, 1996).

While leaving a bus unattended by its driver partially in a travel lane violated La. Rev. Stat. Ann. §§ 32:141(A) and 32:296, the court properly apportioned all the fault to a truck driver whose intoxication and careless lane changing caused the accident. Regional Transit Auth. v. Lemoine, 664 So. 2d 1303, 1995 La. App. LEXIS 3115 (Nov. 16, 1995), writ of certiorari denied by La. 96-0412, 670 So. 2d 1234, 1996 La. LEXIS 1001 (La. Mar. 29, 1996).

Under La. Rev. Stat. Ann. § 32:141, a motorist disabled on a highway has a statutory duty to remove his vehicle as soon as possible and to protect traffic until the vehicle is removed. Moreover, these duties must be undertaken in a reasonable manner. Hung Chi Ly v. State ex rel. Department of Pub. Safety & Corrections, 633 So. 2d 197, 1993 La. App. LEXIS 3799 (Nov. 24, 1993), writ of certiorari denied by La. 93-3134, 634 So. 2d 835, 1994 La. LEXIS 499 (La. Feb. 25, 1994).

In a wrongful death action, the motorist had a duty to maintain a lookout ahead, even if the obstruction of the roadway was illegal, and should have exercised care to avoid the truck; the truck driver was not negligent because he chose the only reasonable alternative available in stopping the truck. Brownell v. Dietz Motor Lines, 503 So. 2d 1069, 1987 La. App. LEXIS 8778 (Feb. 25, 1987).

Plaintiff sheriff’s loading of articles into an insured vehicle constituted occupation of it for purposes of construing coverage under an uninsured and underinsured motorist policy and plaintiff was not contributorily negligent in ordering an officer who had been directing traffic to another task, in parking his vehicle with the bumper on the road, or in opening a door on the side next to moving traffic; La. Rev. Stat. Ann. § 32:24, governing the operation of emergency vehicles, authorized plaintiff to park as he did, and directing the officer as he did was reasonable under the circumstances. Employers Ins. Co. v. Dryden, 422 So. 2d 1243, 1982 La. App. LEXIS 8186 (Oct. 12, 1982).

Although the gas company did not violate La. Rev. Stat. Ann. § 32:141(A), that did not mean the act of leaving a vehicle partially protruding in the highway was not actionable negligence; the trial court concluded that the act was the proximate cause of the accident. Guillory v. Texas Petro Gas Co., 405 So. 2d 607, 1981 La. App. LEXIS 5166 (Oct. 7, 1981).

Driver of tractor trailer truck did not violate La. Rev. Stat. Ann. § 32:141 when he stopped for emergency reasons on a highway lane in order to divert an oncoming drunk driver. Nelson v. Powers, 402 So. 2d 129, 1981 La. App. LEXIS 4340 (June 29, 1981), writ of certiorari denied by 409 So. 2d 616, 1981 La. LEXIS 10782 (La. 1981).

Where a truck driver rear-ended a car at about 40 miles per hour while it was stopped in traffic on a state highway, in the negligence action brought by the operator of the car for his serious injuries, the truck driver’s requested jury instruction under La. Rev. Stat. Ann. § 32:141 was properly denied as inapplicable. Webb v. Insurance Co. of North America, 396 So. 2d 508, 1981 La. App. LEXIS 3711 (Mar. 11, 1981).

Under La. Rev. Stat. Ann. § 32:141, provides that upon any highway outside of a business or residence district, no person shall stop, park, or leave standing any vehicle, whether attended or unattended, upon the paved or main traveled part of the highway when it is practicable to stop, park or so leave such vehicle off such part of said highway, but in every event an unobstructed width of the highway opposite a standing vehicle shall be left for the free passage of other vehicles and a clear view of such stopped vehicles shall be available from a distance of two hundred feet in each direction upon such highway. Robertson v. Travis, 393 So. 2d 304, 1980 La. App. LEXIS 4996 (Dec. 15, 1980), writ of certiorari denied by 397 So. 2d 805, 1981 La. LEXIS 7363 (La. 1981), writ of certiorari denied by 397 So. 2d 806, 1981 La. LEXIS 7364 (La. 1981).

Vehicle owner violated the mandate of La. Rev. Stat. Ann. § 32:141(C) by leaving his car with dim headlights parked on a highway with insufficient lighting to warn approaching traffic of its presence, and the statutory violation constituted negligence that barred his recovery against the owner of another vehicle that struck the rear of his car on the highway. Bangs v. Government Employees Ins. Co., 387 So. 2d 1323, 1980 La. App. LEXIS 4363 (July 7, 1980).

Driver, who struck a disabled vehicle in the road that had no hazard lights on, was not liable because the motorist whose car was disabled failed to take reasonable precautions to protect oncoming traffic from the hazard, as required by La. Rev. Stat. Ann. § 32:141(B). Silcio v. Haley, 380 So. 2d 670, 1980 La. App. LEXIS 3489 (Jan. 31, 1980).

Although a disabled motorist breached the duty imposed by La. Rev. Stat. Ann. § 32:141 to warn oncoming traffic, this did not bar his recovery against an oncoming motorist who struck him where the oncoming motorist was neither confused nor inattentive but deliberately chose not to stop and instead drove on the shoulder to pass the accident scene. Craig v. Southeastern Fidelity Ins. Co., 377 So. 2d 1271, 1979 La. App. LEXIS 3263 (Nov. 12, 1979).

Duty to refrain from parking on a highway is imposed as a safety measure to keep traffic arteries open because the obstruction of highways not only impedes passage, but also creates a risk that a confused or inattentive driver will collide with the stationary vehicle. Miller v. Carter, 346 So. 2d 748, 1977 La. App. LEXIS 4559 (May 9, 1977), writ of certiorari denied by 349 So. 2d 1272, 1977 La. LEXIS 6598 (La. 1977).

Driver of a truck was in violation of La. Rev. Stat. Ann. § 32:141(A) and guilty of negligence when a vehicle slammed into the back of her truck, which the driver had parked in the middle of the road during busy traffic in order to retrieve an item that fell off her truck. Deumite v. West Bank Contractors, 343 So. 2d 289, 1977 La. App. LEXIS 4679 (Feb. 14, 1977).

A driver whose car was stopped on the highway to aid another motorist was not in violation of the requirements provided in La. Rev. Stat. Ann. § 32:141 where he pled guilty to a violation out of convenience and where, under the circumstances, he took all precautionary measures possible to protect oncoming traffic. Jackson v. St. Pierre, 336 So. 2d 261, 1976 La. App. LEXIS 4465 (June 30, 1976).

Personal injury case was properly dismissed where an insured’s car stalled as the insured pulled onto an interstate highway, and the insured had no time to take precautionary measures to avoid the accident as required by La. Rev. Stat. Ann. § 32:141 before plaintiff driver’s car rear-ended the stalled car. Butler v. Travelers Ins. Co., 323 So. 2d 250, 1975 La. App. LEXIS 3699 (Nov. 24, 1975).

Where two cars were involved in a fender-bender on an icy bridge at night, the drivers did not violate their duty under the Highway Regulatory Act, La. Rev. Stat. Ann. § 32:141, or the New Orleans City Code, § 38-131(b) to warn oncoming traffic of their cars’ disabled conditions because they activated their emergency flashers while awaiting help. Williams v. Timphony, 320 So. 2d 575, 1975 La. App. LEXIS 3455 (Oct. 9, 1975).

Where a teacher transporting school children ran into the left rear of a Louisiana Department of Highways work truck, which was parked partly in her lane of travel in violation of La. Rev. Stat. Ann. § 32:141(A), the Highway Department employee not only parked the truck in such a manner that it impeded the normal flow of traffic on the west bound lane, but parked it in the shade of a large oak tree, the least conspicuous place in the immediate portion of the highway, and then made no effort to warn approaching motorists by displaying warning signals or directing traffic; the employee’s negligence was clearly a proximate cause of the accident. Addison v. Travelers Ins. Co., 281 So. 2d 805, 1973 La. App. LEXIS 6601 (June 29, 1973).

The trial court improperly dismissed plaintiff’s personal injury action against the driver of the stalled vehicle pursuant to La. Rev. Stat. Ann. § 32:141(B), because the driver had the opportunity to stand behind the stalled vehicle on the curbing and flag oncoming traffic so as to provide it with some protection from the disabled vehicle. Phillips v. Ursin, 280 So. 2d 243, 1973 La. App. LEXIS 6084 (May 15, 1973).

In a negligence action by plaintiff personal injury victims against defendant insurer, the victim was not negligent for stopping his vehicle on the highway even though he violated La. Rev. Stat. Ann. § 32:141(A) by stopping because his vehicle was on the far side of the road and he did not have a duty to the driver, who should have seen him. Laird v. Travelers Ins. Co., 263 LA. 199, 267 So. 2d 714, 1972 La. LEXIS 5395 (Oct. 4, 1972).

Under La. Rev. Stat. Ann. 32:141, the plaintiff a driver of a vehicle that had been hit by another, was contributorily negligent when she failed to remove the vehicle from the main-traveled portion of the highway as soon as possible, causing a multi-vehicle accident. Dufrene v. Miller, 266 So. 2d 462, 1972 La. App. LEXIS 5704 (July 5, 1972).

When a stalled vehicle was not removed from a highway in violation of La. Rev. Stat. Ann. § 32:141 and its owner failed to protect traffic, the owner was liable in solido with the driver of another vehicle, which struck the stalled vehicle, causing it to strike a responding police officer; liability was imposed despite the lack of adequate shoulders to allow the stalled vehicle to be pushed off the road, visible lights on the stalled vehicle and the officer’s vehicle, and the ability of several other drivers to avoid a collision. Smith v. Girley, 260 LA. 223, 255 So. 2d 748, 1971 La. LEXIS 3951 (Dec. 13, 1971).

Although a truck driver violated La. Rev. Stat. Ann. § 32:141(A) by blocking part of the road with his truck, and although his violation was the legal cause of the resulting accident, his negligence did not bar his recovery because the overtaking motorist had the last clear chance to avoid the accident. Laird v. Travelers Ins. Co., 251 So. 2d 73, 1971 La. App. LEXIS 5904 (July 13, 1971), affirmed in part and reversed in part by 263 LA. 199, 267 So. 2d 714, 1972 La. LEXIS 5395 (1972).

La. Rev. Stat. Ann. § 32:141 is a safety measure designed to protect life and property on the highway; a violation of its provisions is negligence per se, and such negligence is actionable if it is the legal cause of a collision. Odom v. Texas Farm Products Co., 229 So. 2d 118, 1969 La. App. LEXIS 5615 (Nov. 18, 1969).

La. Rev. Stat. Ann. art. 32:141 operated to exonerate driver from charge of negligence where he was forced to stop in his lane of traffic in order to yield to a disabled vehicle in foggy weather. Crockett v. United States Fidelity & Guaranty Co., 229 So. 2d 169, 1969 La. App. LEXIS 5598 (Nov. 17, 1969), writ of certiorari denied by 255 LA. 286, 230 So. 2d 589, 1970 La. LEXIS 4089 (1970).

In a personal injury action, a truck owner and a automobile owner, although negligent in stopping their vehicles in a traveled lane of a highway, pursuant to La. Rev. Stat. Ann. § 32:141, were absolved of the consequences by the doctrine of last clear chance and the rule that one confronted with an unexpected obstruction on an open highway was not negligent if unable to avoid striking was not applicable, as the highway was well lighted and heavily traveled. O’Neal v. Allstate Ins. Co., 228 So. 2d 249, 1969 La. App. LEXIS 5584 (Nov. 17, 1969).

Motorist stopped his vehicle partially on the shoulder and partially on the road, and failed to display lighted lamps; motorist was guilty of negligence per se. Roberts v. Aetna Casualty & Surety Co., 216 So. 2d 870, 1968 La. App. LEXIS 4476 (Dec. 3, 1968).

Where employees of the Louisiana Department of Highways left their truck parked on the main traveled part of a highway for over 30 minutes, without any attempt to protect traffic, when it was practicable to park off the highway, they violated La. Rev. Stat. Ann. § 32:141, and the Department was therefore negligent with respect to a resulting accident. Perry v. Herrin, 215 So. 2d 167, 1968 La. App. LEXIS 4626 (Oct. 31, 1968), affirmed by 254 LA. 933, 228 So. 2d 649, 1969 La. LEXIS 3324, 1969 La. LEXIS 3520 (1969).

Operator and passenger of a stalled car were negligent per se when they failed to move the car from the highway or to flag oncoming traffic and were precluded from recovering for injuries or property damage sustained when another vehicle hit their stalled car, knocking it into both of them. Williams v. Travelers Indem. Co., 210 So. 2d 58, 1968 La. App. LEXIS 4930 (Apr. 8, 1968), writ of certiorari denied by 252 LA. 479, 211 So. 2d 335, 1968 La. LEXIS 2812 (1968).

Judgment in favor of the driver was reversed because he was contributorily negligent in causing the parties’ automobile collision where he violated La. Rev. Stat. Ann. § 32:141 by parking his vehicle along the highway, despite the fact that the vehicle was not disabled, and positioning the vehicle in such a manner that the driver’s side door protruded over the travelled portion of the highway. Ginlee v. Helg, 194 So. 2d 355, 1966 La. App. LEXIS 4559 (Nov. 21, 1966), reversed by 251 LA. 261, 203 So. 2d 714, 1967 La. LEXIS 2372 (1967).

Pursuant to La. Rev. Stat. Ann. § 32:141, the motorist was grossly negligent because he stopped his vehicle along the highway, in dense fog, without the aid of emergency lights; as a result, the motorist could not recover from the insurance company for the negligence of the other driver, who crashed into the rear area of the motorist’s vehicle. Foster v. Employers Liability Assurance Corp., 187 So. 2d 12, 1966 La. App. LEXIS 5189 (May 9, 1966).

Where the evidence showed that because of the narrow shoulders and the steep embankment plaintiffs, a driver and his family, could not have removed the truck from the highway without some additional assistance even if there were a considerable amount of time within which to do so, and they did not have sufficient time within which to warn approaching traffic of the danger, they were not negligent in failing to protect traffic. Eubanks v. Wilson, 162 So. 2d 842, 1964 La. App. LEXIS 1541 (Apr. 8, 1964).

Even if a city’s trash truck was “parked,” under Baton Rouge, La., Ordinance 497, § 144(a) there was no need that its lights be displayed, and the location in which the truck was parked complied with Baton Rouge, La., Ordinance 497, §§ 141 and 150, so the city was not liable for negligence alleged on those bases for damages for the wrongful death of a driver who rear-ended the truck, and former La. Rev. Stat. Ann. § 32:241 (later repealed) (now La. Rev. Stat. Ann. § 32:141) was not applicable to an alleged violation of its provisions occurring within a residential or business district of a city. Standard Casualty Co. v. Fidelity & Casualty Co., 162 So. 2d 26, 1964 La. App. LEXIS 1417 (Jan. 27, 1964), writ of certiorari denied by 245 LA. 1080, 162 So. 2d 573, 1964 La. LEXIS 3059 (1964).

Subrogee’s recovery of property damages against the negligent driver who ran into the rear of the subrogor’s vehicle was not barred by contributory negligence because the subrogor acted as a normal prudent driver when faced with the sudden emergency of his car stopping and a culvert that prevented him from going on the shoulder and was not reasonably expected to protect traffic, as required by former La. Rev. Stat. Ann. § 32:241(B) (now La. Rev. Stat. Ann. § 32:141), given the subrogor’s physical incapacity and the short time that the car was stopped. Motors Ins. Co. v. Charpio, 151 So. 2d 505, 1963 La. App. LEXIS 1463 (Apr. 1, 1963).

Every violation of a statute does not necessarily imply liability; it is only when the violation is a proximate cause of the injury that a court may hold the violator liable. Howell v. Kansas City Southern Transport Co., 66 So. 2d 646, 1953 La. App. LEXIS 751 (June 30, 1953).

Although a truck driver technically violated former La. Rev. Stat. Ann. § 32:241 (now La. Rev. Stat. Ann. § 32:141) when he stopped his truck on a highway, the driver was not liable for damages that resulted when an automobile struck the rear of the truck because the truck driver stopped on the highway in response to a patrolman’s lawful order to stop for a roadblock. McCain v. Tatman, 53 So. 2d 187, 1951 La. App. LEXIS 751 (May 30, 1951).

TRANSPORTATION LAW

• Commercial Vehicles

•• Traffic Regulation. — Driver of tractor trailer truck did not violate La. Rev. Stat. Ann. § 32:141 when he stopped for emergency reasons on a highway lane in order to divert an oncoming drunk driver. Nelson v. Powers, 402 So. 2d 129, 1981 La. App. LEXIS 4340 (June 29, 1981), writ of certiorari denied by 409 So. 2d 616, 1981 La. LEXIS 10782 (La. 1981).

Where a truck driver rear-ended a car at about 40 miles per hour while it was stopped in traffic on a state highway, in the negligence action brought by the operator of the car for his serious injuries, the truck driver’s requested jury instruction under La. Rev. Stat. Ann. § 32:141 was properly denied as inapplicable. Webb v. Insurance Co. of North America, 396 So. 2d 508, 1981 La. App. LEXIS 3711 (Mar. 11, 1981).

Where employees of the Louisiana Department of Highways left their truck parked on the main traveled part of a highway for over 30 minutes, without any attempt to protect traffic, when it was practicable to park off the highway, they violated La. Rev. Stat. Ann. § 32:141, and the Department was therefore negligent with respect to a resulting accident. Perry v. Herrin, 215 So. 2d 167, 1968 La. App. LEXIS 4626 (Oct. 31, 1968), affirmed by 254 LA. 933, 228 So. 2d 649, 1969 La. LEXIS 3324, 1969 La. LEXIS 3520 (1969).

• Private Vehicles

•• Safety Standards

••• General Overview. — Although an insured’s failure to remove her vehicle from a highway when she became sick while driving was the cause in fact of an accident between the insured and a driver who was unable to avoid hitting her, a trial court failed to properly apply the law of comparative negligence to the case; the driver, who evidenced some degree of substandard conduct sufficient to constitute contributory negligence, should not have been totally barred from recovering damages but, instead, should have had her recovery reduced by the degree of negligence attributable to her. Rome v. State Farm Mut. Auto Ins. Co., 439 So. 2d 1253, 1983 La. App. LEXIS 9450 (Oct. 12, 1983).

Under La. Rev. Stat. Ann. § 32:141 the husband and wife were not negligent in leaving their cars stopped on the main highway because the husband’s car had a dead battery and the wife was attempting to use her car to push the other car to jump start it and get it off the highway. McGrath v. Industrial Piping Co., 340 So. 2d 1037, 1976 La. App. LEXIS 4066 (Dec. 20, 1976).

Former statute regarding parking on a highway outside of a business or residential district was not applicable to a situation involving an accident that occurred in a mixed residential and business district of the city where the driver parked on a street because it only applied to parking on a highway or outside of a business or residential district. Bodan v. American Employers’ Ins. Co., 160 So. 2d 410, 1964 La. App. LEXIS 1292 (Jan. 9, 1964).

Where approaching truck was unable to stop in time to avoid a disabled vehicle, the driver of the disabled vehicle’s failure to place warning signals around his disabled vehicle constituted negligence per se, rendering him solely liable for damages sustained to a vehicle that rear-ended him. Dixie Drive It Yourself System New Orleans Co. v. American Beverage Co., 242 LA. 471, 137 So. 2d 298, 1962 La. LEXIS 479 (Jan. 15, 1962).

•• Traffic Regulation

••• General Overview. — It was error to grant summary judgment, pursuant to La. Code Civ. Proc. Ann. art. 966, to a truck driver, his business, and his insurer in a negligence action by a driver and his passengers who ran into the truck, which was parked on a bridge during extremely poor visibility conditions, where issues of material fact existed; the record was devoid of evidence as to whether the truck driver had complied with La. Rev. Stat. Ann. § 32:141 in pulling his truck as far over to the side of the road as possible and whether he had put on his warning lights to alert drivers of the position of his parked vehicle. Gilton v. State Farm Mut. Auto. Ins. Co., 839 So. 2d 157, 2003 La. App. LEXIS 22 (Jan. 14, 2003).

Operator of a truck with attached tree chipper, which was parked by the side of the road performing tree trimming services and was struck by a motorist, was not liable under La. Rev. Stat. Ann. § 32:141 because the vehicle only extended two feet onto the travel portion of the road leaving a clear view of at least 200 feet for approaching vehicles. Wimberly v. McCoy Tree Surgery Co., 766 So. 2d 729, 2000 La. App. LEXIS 2104 (Aug. 25, 2000).

In a rear-end collision, defendant was not liable to plaintiff because plaintiff’s unlit truck was not perceptible under the prevailing weather and lighting conditions pursuant to La. Rev. Stat. Ann. § 32:141. Lara v. Knotts, 764 So. 2d 241, 2000 La. App. LEXIS 1654 (June 21, 2000).

Where a motorist’s vehicle was disabled in an accident caused by the fault of an unidentified driver, and was struck five minutes later by a third vehicle, there was no violation of § 32:141(A) for failure to move the vehicle from the roadway; the driver of the disabled motorist was found to be 10 per cent liable for the damage to the third vehicle, for his failure to better warn approaching motorists, with 90 percent of the fault attributed to the unidentified driver. Johnson v. State Farm Mut. Auto. Ins. Co., 741 So. 2d 159, 1999 La. App. LEXIS 1874 (June 16, 1999).

Where the driver and the occupants of an old car that stalled on a bridge remained in the vehicle for 20 minutes without flagging traffic and without hazard lights on, took no action to warn or protect traffic, and did nothing to remove the vehicle other than make fruitless attempts to start the car, the driver did not comply with the responsibilities articulated in La. Rev. Stat. Ann. § 32:141(B); therefore, when the stalled car was rear-ended by another vehicle, after its driver was unable to stop because his view was blocked by a minivan until it abruptly swerved to the left, the driver of the other vehicle was not liable under La. Rev. Stat. Ann. § 32:81(A), which prohibits a driver from following another vehicle more closely than is reasonable and prudent, where the driver was not speeding, applied his brakes immediately, and impacted the stalled car only slightly. Felice v. Allstate Ins. Co., 736 So. 2d 260, 1999 La. App. LEXIS 193 (Feb. 3, 1999).

While leaving a bus unattended by its driver partially in a travel lane violated La. Rev. Stat. Ann. §§ 32:141(A) and 32:296, the court properly apportioned all the fault to a truck driver whose intoxication and careless lane changing caused the accident. Regional Transit Auth. v. Lemoine, 664 So. 2d 1303, 1995 La. App. LEXIS 3115 (Nov. 16, 1995), writ of certiorari denied by La. 96-0412, 670 So. 2d 1234, 1996 La. LEXIS 1001 (La. Mar. 29, 1996).

In a personal injury action arising from an automobile accident, the trial court manifestly erred in failing to find any comparative negligence on the part of the victim; the victim had a duty under La. Rev. Stat. Ann. § 32:141(A) to remove his vehicle from the travelled portion of the highway after he was involved in an initial accident, and his failure to do so was negligence and was a cause in fact of the second accident in which his automobile was rear-ended by another vehicle. Wood v. May, 647 So. 2d 1265, 1994 La. App. LEXIS 3327 (Dec. 15, 1994).

Where a driver was rear-ended by an employee, the employer was liable for the death of the driver, because the employee breached the standard of care imposed upon a following motorist when he followed the deceased driver’s vehicle more closely than was reasonable and prudent, in contravention of La. Rev. Stat. Ann. § 32:81(A); given the prevailing conditions, there was no evidence to support the contention that the driver violated La. Rev. Stat. Ann. § 32:141(a) by failing to remove her vehicle. Urcia v. Department of Transp. & Dev., 638 So. 2d 416, 1994 La. App. LEXIS 1785 (May 31, 1994).

Trial court erred in granting summary judgment to the owners of a car in whose custody the plaintiff’s decedent daughter was sitting when it was struck by another car and who violated La. Rev. Stat. Ann. §32:141(A) by parking on the highway, because there were genuine issues of facts as to the car owners’ negligent parking and supervision. Slaton v. Stein, 640 So. 2d 582, 1994 La. App. LEXIS 1440 (May 4, 1994).

La. Rev. Stat. Ann. § 32:141 and La. Rev. Stat. Ann. § 32:368 were found to be inapplicable to a car that was involved in a traffic accident as it sat on the side of a road because the vehicle was parked entirely on the shoulder of the road and posed no hindrance to the safe use of the highway by the other vehicles involved. Roger v. Estate of Moulton, 494 So. 2d 1226, 1986 La. App. LEXIS 7314 (June 25, 1986), reversed by 513 So. 2d 1126, 1987 La. LEXIS 9229 (La. 1987).

Pursuant to La. Rev. Stat. Ann. § 32:141(B), defendants were not negligent in causing the automobile accident with plaintiff because they activated the stalled vehicle’s emergency lights and immediately notified a wrecker service and the police about the stalled vehicle. Toten v. General Motors Corp., 479 So. 2d 957, 1985 La. App. LEXIS 10445 (Dec. 11, 1985).

Trial court did not err in finding that the sheriff, service wrecker and Department of Transportation were not negligent because they were in the performance of an emergency function at the time of the accident; both the police cruiser and the wrecker vehicle utilized the appropriate audible and visual signals, which were sufficient to warn motorists of an emergency. Mott v. Babin Motors, Inc., 451 So. 2d 632, 1984 La. App. LEXIS 8741 (May 16, 1984).

Plaintiff sheriff’s loading of articles into an insured vehicle constituted occupation of it for purposes of construing coverage under an uninsured and underinsured motorist policy and plaintiff was not contributorily negligent in ordering an officer who had been directing traffic to another task, in parking his vehicle with the bumper on the road, or in opening a door on the side next to moving traffic; La. Rev. Stat. Ann. § 32:24, governing the operation of emergency vehicles, authorized plaintiff to park as he did, and directing the officer as he did was reasonable under the circumstances. Employers Ins. Co. v. Dryden, 422 So. 2d 1243, 1982 La. App. LEXIS 8186 (Oct. 12, 1982).

Although the gas company did not violate La. Rev. Stat. Ann. § 32:141(A), that did not mean the act of leaving a vehicle partially protruding in the highway was not actionable negligence; the trial court concluded that the act was the proximate cause of the accident. Guillory v. Texas Petro Gas Co., 405 So. 2d 607, 1981 La. App. LEXIS 5166 (Oct. 7, 1981).

Where the host driver failed to observe the barrels and lights that were erected to channel traffic out of the left lane and to prevent rear end collisions, the tortfeasor’s intervening gross negligence made him liable for the passenger’s injuries, which she sustained in the rear end collision, and absolved the host driver from liability under La. Rev. Stat. Ann. § 32:141(A) for stopping on the highway. Ainsworth v. Treadway, 361 So. 2d 957, 1978 La. App. LEXIS 3007 (July 26, 1978), writ of certiorari denied by 363 So. 2d 1384, 1978 La. LEXIS 6836 (La. 1978).

The motorist’s behavior was reasonable under the circumstances for the purposes of La. Rev. Stat. Ann. § 32:141(B), because he immediately took reasonable action to warn approaching motorists when his vehicle became disabled, creating a hazardous situation. Youngblood v. Oil Well Chemical Co., 352 So. 2d 316, 1977 La. App. LEXIS 3816 (Nov. 10, 1977).

Personal injury case was properly dismissed where an insured’s car stalled as the insured pulled onto an interstate highway, and the insured had no time to take precautionary measures to avoid the accident as required by La. Rev. Stat. Ann. § 32:141 before plaintiff driver’s car rear-ended the stalled car. Butler v. Travelers Ins. Co., 323 So. 2d 250, 1975 La. App. LEXIS 3699 (Nov. 24, 1975).

Operator of the stalled vehicle had a statutory duty to either remove the stalled vehicle from the roadway or to notify other motorist that there was a stalled vehicle in the roadway. Chaisson v. J. Ray McDermott & Co., 324 So. 2d 844, 1975 La. App. LEXIS 3998 (Nov. 24, 1975), writ of certiorari denied by 328 So. 2d 86, 1976 La. LEXIS 3969 (La. 1976).

Where two cars were involved in a fender-bender on an icy bridge at night, the drivers did not violate their duty under the Highway Regulatory Act, La. Rev. Stat. Ann. § 32:141, or the New Orleans City Code, § 38-131(b) to warn oncoming traffic of their cars’ disabled conditions because they activated their emergency flashers while awaiting help. Williams v. Timphony, 320 So. 2d 575, 1975 La. App. LEXIS 3455 (Oct. 9, 1975).

Mere fact that plaintiff’s vehicle was stopped on the highway in violation of La. Rev. Stat. Ann. § 32:141(A), (C), raised a presumption of fault on the part of the plaintiff. Motors Ins. Corp. v. Thomas, 315 So. 2d 411, 1975 La. App. LEXIS 4408 (July 3, 1975).

Where a telephone repair man parked his truck in the street, the court found no violation of La. Rev. Stat. Ann. 32:141(A), as it was impracticable and impossible to park otherwise; the court also noted that at least one and one-half lanes were left open for vehicular passage. Levron v. Dupre, 307 So. 2d 107, 1974 La. App. LEXIS 3986 (Dec. 16, 1974).

Driver violated La. Rev. Stat. Ann. § 32:141(A) where he came to an abrupt stop immediately after passing over a hill without any warning to the following motorist and made no effort to stop on the right shoulder but stopped as abruptly and as quickly as he could in his lane of travel. Aetna Casualty & Surety Co. v. Henry, 307 So. 2d 375, 1974 La. App. LEXIS 4001 (Dec. 16, 1974).

By its express terms, and as construed by the courts, La. Rev. Stat. Ann. § 32:141(A), (B) applies only to highways situated outside a business or residential area. Traders & General Ins. Co. v. Robison, 289 So. 2d 178, 1973 La. App. LEXIS 6283 (Dec. 17, 1973).

Where a truck driver parked truck on a rural highway and was rear-ended by a car, the truck driver was able to avoid liability where he met his burden to prove that he was justified in stopping upon encountering a highway detour sign, the shoulder was too narrow and the ditch too steep to park the truck, and that it was impracticable to cross the oncoming traffic lane given the size of his truck. Warren v. Hunter Truck Lines, Inc., 289 So. 2d 257, 1973 La. App. LEXIS 6297 (Dec. 17, 1973), writ of certiorari denied by 290 So. 2d 910, 1974 La. LEXIS 3343 (La. 1974).

Where a teacher transporting school children ran into the left rear of a Louisiana Department of Highways work truck, which was parked partly in her lane of travel in violation of La. Rev. Stat. Ann. § 32:141(A), the Highway Department employee not only parked the truck in such a manner that it impeded the normal flow of traffic on the west bound lane, but parked it in the shade of a large oak tree, the least conspicuous place in the immediate portion of the highway, and then made no effort to warn approaching motorists by displaying warning signals or directing traffic; the employee’s negligence was clearly a proximate cause of the accident. Addison v. Travelers Ins. Co., 281 So. 2d 805, 1973 La. App. LEXIS 6601 (June 29, 1973).

Driver of a stalled vehicle was not negligent per se for violating La. Rev. Sat. Ann. § 32:141 by leaving her vehicle on a thoroughfare where the thoroughfare was not located outside of a business or residential district, as required under § 32:141. Jones v. Allstate Ins. Co., 279 So. 2d 804, 1973 La. App. LEXIS 6017 (June 12, 1973).

Although stopping a vehicle on the highway was ordinarily a violation of La. Rev. Stat. Ann. § 32:141(A), under circumstances where the road was obstructed by an accident and enshrouded by fog, a truck driver had nowhere to go, and he behaved prudently in coming to a stop and attempting to place flares. Cambre v. Smith, 273 So. 2d 600, 1973 La. App. LEXIS 5763 (Feb. 6, 1973).

Although a driver violated La. Rev. Stat. Ann. § 32:141 when he failed to set out flares, station a flag man, or otherwise attempt to protect traffic from his disabled truck, he was not liable in damages to injuries sustained by passengers riding in a vehicle which struck his truck because the sole cause of the accident was the passenger’s driver’s failure to maintain a proper lookout or switch into another lane, and not the truck driver’s failure to warn approaching traffic of the presence of his disabled truck. Payne v. Allstate Ins. Co., 256 So. 2d 788, 1971 La. App. LEXIS 5354 (Dec. 20, 1971), writ of certiorari denied by 260 LA. 1123, 258 So. 2d 376, 1972 La. LEXIS 5774 (1972).

The driver of a inoperable vehicle that was blocking traffic in both directions on a dark highway was properly found negligent, pursuant to the directives set forth in La. Rev. Stat. Ann. § 32:141(B), in failing to protect traffic because she failed to light flares or keep her lights on. La Dousa v. Johnson, 250 So. 2d 158, 1971 La. App. LEXIS 6050 (May 31, 1971).

Defendant’s stopping of his vehicle and attempting to change a flat tire on an interstate highway bridge just over the crest of an incline was negligence per se unless it could be shown that, in view of the apparent emergency causing him to stop under such hazardous circumstances, he took reasonable precautions to protect following motorists from the hazard created, and that he used reasonable care in removing the hazard as soon as possible. Where the preponderance of the evidence showed that the automatic warning lights on defendant’s vehicle were not in operation, that defendant remained stopped for an unreasonable length of time considering the perilous position of his automobile at the peak traffic period of the day, that defendant’s vehicle was operational, and that he was relatively close to an exit when he stopped, defendant owed a duty to other motorists to remove his automobile rather than to attempt to change his tire under the traffic conditions then existing. Hightower v. Dixie Auto Ins. Co., 247 So. 2d 912, 1971 La. App. LEXIS 5967 (Apr. 27, 1971).

Rear-ended driver was in violation of La. Rev. Stat. Ann. § 32:141, and was guilty of negligence that was a proximate cause of an accident, where testimony indicated that he was stopped on the highway in the dark and standing behind his car, possibly blocking from view his one working taillight. Landry v. Meligan, 245 So. 2d 782, 1971 La. App. LEXIS 6228 (Mar. 10, 1971).

La. Rev. Stat. Ann. § 32:141 requires a motorist to protect traffic when his vehicle is stalled on a highway. Smith v. Girley, 242 So. 2d 32, 1970 La. App. LEXIS 4919 (Nov. 16, 1970), affirmed in part and reversed in part by 260 LA. 223, 255 So. 2d 748, 1971 La. LEXIS 3951 (1971).

The purpose of La. Rev. Stat. Ann. § 32:141 is to protect against the risk of an inattentive motorist approaching a stopped vehicle when it has become disabled upon the highway. Smith v. Girley, 242 So. 2d 32, 1970 La. App. LEXIS 4919 (Nov. 16, 1970), affirmed in part and reversed in part by 260 LA. 223, 255 So. 2d 748, 1971 La. LEXIS 3951 (1971).

Victim was denied recovery for his injuries sustained in an automobile accident where the victim was rear-ended because the victim was the driver of a stalled vehicle and was required to take evasive action when it was dark out; the victim had the opportunity to remove the stalled vehicle from the roadway and failed to so. Ruppert v. Stout, 231 So. 2d 428, 1970 La. App. LEXIS 5682 (Feb. 11, 1970).

Driver did not violate La. Rev. Stat. Ann. § 32:141(B) by not immediately pulling her car off the road when the car developed engine trouble and stopped, where the road’s narrow shoulder made it impossible to move the car off the road, where the car stopped during the day, and where the driver was trying to restart the car. Boyd v. Damico, 230 So. 2d 425, 1969 La. App. LEXIS 5658 (Dec. 18, 1969).

La. Rev. Stat. Ann. § 32:141 is a safety measure designed to protect life and property on the highway; a violation of its provisions is negligence per se, and such negligence is actionable if it is the legal cause of a collision. Odom v. Texas Farm Products Co., 229 So. 2d 118, 1969 La. App. LEXIS 5615 (Nov. 18, 1969).

La. Rev. Stat. Ann. § 32:141(A), (C) applies to a semi-residential area. Odom v. Texas Farm Products Co., 229 So. 2d 118, 1969 La. App. LEXIS 5615 (Nov. 18, 1969).

Taxicab driver was properly found liable in plaintiff’s tort suit against it and others for injuries arising out of a highway accident; the taxicab driver had unnecessarily stopped in a highway lane, in violation of La. Rev. Stat. Ann. § 32:141, which was negligence per se, and such negligence was a proximate cause of the accident. Odom v. Texas Farm Products Co., 229 So. 2d 118, 1969 La. App. LEXIS 5615 (Nov. 18, 1969).

Driver’s violation of La. Rev. Stat. Ann. § 32:141 by stopping his car in his lane of traffic next to an overturned vehicle was negligence per se and was a proximate cause of a collision with a car traveling in the same lane who struck the stopped car in the rear. Summers v. Hartford Acci. & Indem. Co., 229 So. 2d 744, 1969 La. App. LEXIS 5601 (Nov. 17, 1969).

La. Rev. Stat. Ann. art. 32:141 operated to exonerate driver from charge of negligence where he was forced to stop in his lane of traffic in order to yield to a disabled vehicle in foggy weather. Crockett v. United States Fidelity & Guaranty Co., 229 So. 2d 169, 1969 La. App. LEXIS 5598 (Nov. 17, 1969), writ of certiorari denied by 255 LA. 286, 230 So. 2d 589, 1970 La. LEXIS 4089 (1970).

Driver was not negligent for crossing the center stripe to pass a highway department truck that was partially obstructing his lane of traffic where he promptly returned to his lane of traffic before being hit by an oncoming car that veered into his lane, but the highway department was negligent per se and the legal cause of the accident because it was illegally parked on the highway in such a way as to make it hazardous for approaching traffic and it would have been practicable to have parked the truck elsewhere. Herrin v. Perry, 254 LA. 933, 228 So. 2d 649, 1969 La. LEXIS 3324 (Nov. 10, 1969).

Driver who stopped his car on the main traveled part of a highway where there was ample room on the shoulder to pull off of the road, in violation of La. Rev. Stat. Ann. § 32:141, was negligent and was liable for the subsequent accident. Rosson v. Goodrum, 219 So. 2d 802, 1969 La. App. LEXIS 5526 (Feb. 5, 1969).

Under La. Rev. Stat. Ann. § 32:141, the tortfeasor was negligent in stopping his car in a crossover in such manner that it extended into a traffic lane of the highway at a time and under circumstances which made it impossible for the driver of another car to avoid a collision. Hurley v. Coleman, 205 So. 2d 480, 1967 La. App. LEXIS 4738 (Nov. 28, 1967).

Due to foggy conditions and an assisting vehicle’s headlights burning, facing oncoming traffic, the driver of the tractor-trailer that had jackknifed across the highway had a duty under La. Rev. Stat. Ann. § 32:141(B) to do more to warn approaching motorists than merely place flares directly in front and behind his disabled vehicle. International Paper Co. v. Knighton Fruit Co., 192 So. 2d 644, 1966 La. App. LEXIS 4577 (Nov. 29, 1966).

Plaintiff was not entitled to recover against defendant for damages sustained where defendant’s car struck plaintiff’s car; plaintiff was violating La. Rev. Stat. Ann. § 32:141(A) by parking and stopping his vehicle on a highway without necessity. West v. Kenknight, 193 So. 2d 408, 1966 La. App. LEXIS 4531 (Nov. 29, 1966).

Judgment in favor of the driver was reversed because he was contributorily negligent in causing the parties’ automobile collision where he violated La. Rev. Stat. Ann. § 32:141 by parking his vehicle along the highway, despite the fact that the vehicle was not disabled, and positioning the vehicle in such a manner that the driver’s side door protruded over the travelled portion of the highway. Ginlee v. Helg, 194 So. 2d 355, 1966 La. App. LEXIS 4559 (Nov. 21, 1966), reversed by 251 LA. 261, 203 So. 2d 714, 1967 La. LEXIS 2372 (1967).

Pursuant to La. Rev. Stat. Ann. § 32:141, the motorist was grossly negligent because he stopped his vehicle along the highway, in dense fog, without the aid of emergency lights; as a result, the motorist could not recover from the insurance company for the negligence of the other driver, who crashed into the rear area of the motorist’s vehicle. Foster v. Employers Liability Assurance Corp., 187 So. 2d 12, 1966 La. App. LEXIS 5189 (May 9, 1966).

A plaintiff in a personal injury action based upon an automobile accident was barred from recovery where the evidence established that the plaintiff was contributorily negligent in causing the accident under La. Rev. Stat. Ann. 32:141. Thibodeaux v. Jack’s Cookie Corp., 169 So. 2d 918, 1964 La. App. LEXIS 2171 (Dec. 1, 1964), writ of certiorari denied by 247 LA. 365, 171 So. 2d 479, 1965 La. LEXIS 2404 (1965).

Operator of a truck tractor without a trailer did not violate former La. Rev. Stat. Ann. § 32:241 (now La. Rev. Stat. Ann. § 32:141) when he made a U turn across the neutral ground in a four lane highway, where the car was not parked on the highway but was moving slowly partly on the shoulder of the road and partly on the highway. Cox v. Murray, 167 So. 2d 523, 1964 La. App. LEXIS 1948 (July 15, 1964), writ of certiorari denied by 246 LA. 885, 168 So. 2d 269, 1964 La. LEXIS 2791 (1964).

Reinstatement of the court’s original decree in an action between the driver and negligent driver was proper where La. Rev. Stat. Ann. § 32:141(A) was inapplicable because the accident occurred within a residential or business district. McGee v. Audubon Ins. Co., 162 So. 2d 186, 1964 La. App. LEXIS 1459 (Mar. 24, 1964).

Where former La. Rev. Stat. Ann. § 32:241(A) (now La. Rev. Stat. Ann. § 32:141) provided that no person could park any vehicle, attended or unattended, upon the main traveled portion of any highway, and the claimant, while trying to pull a car out of a ditch, parked his truck halfway on the highway, he was a prima facie violator, making him contributorily negligent and barring his recovery for damages the truck sustained when the car owner’s son hit it from the rear. Smith v. Henry, 147 So. 2d 416, 1962 La. App. LEXIS 2622 (Nov. 29, 1962).

Pursuant to La. Rev. Stat. Ann. § 32:241, a motorist’s negligence in stopping her vehicle on the main traveled portion of a highway was found to have constituted a legal, proximate, and contributing cause of an accident, which barred her recovery of damages, even though the other driver was also found to have been negligent in failing to maintain a proper lookout. Moses v. Mosley, 146 So. 2d 263, 1962 La. App. LEXIS 2519 (Nov. 5, 1962).

Parking on the highway, in violation of former La. Rev. Stat. Ann. § 32:241 (now La. Rev. Stat. Ann. § 32:141), constitutes negligence. Sedotal v. Fidelity & Casualty Co., 77 So. 2d 153, 1954 La. App. LEXIS 994 (Dec. 10, 1954).

Truck driver was grossly negligent for failing to comply with the mandatory requirement that he display signal lights, flares, or otherwise warn approaching traffic that his parked truck partially obstructed the main traffic lane of the highway. Simms v. Lawrence Bros., 72 So. 2d 538, 1954 La. App. LEXIS 721 (Apr. 22, 1954).

Every violation of a statute does not necessarily imply liability; it is only when the violation is a proximate cause of the injury that a court may hold the violator liable. Howell v. Kansas City Southern Transport Co., 66 So. 2d 646, 1953 La. App. LEXIS 751 (June 30, 1953).

Insurer did not recover in its subrogation suit against a car driver who crashed into its insured on a highway because the insured had parked his car on the icy highway without flares, signals, or other warnings in violation of former La. Rev. Stat. Ann. § 32:241A, B (now La. Rev. Stat. Ann. § 32:141), and the driver was proceeding reasonably and did everything he could to avoid the crash. Columbia Fire Ins. Co. v. Black, 61 So. 2d 534, 1952 La. App. LEXIS 735 (Oct. 31, 1952).

Although a truck driver technically violated former La. Rev. Stat. Ann. § 32:241 (now La. Rev. Stat. Ann. § 32:141) when he stopped his truck on a highway, the driver was not liable for damages that resulted when an automobile struck the rear of the truck because the truck driver stopped on the highway in response to a patrolman’s lawful order to stop for a roadblock. McCain v. Tatman, 53 So. 2d 187, 1951 La. App. LEXIS 751 (May 30, 1951).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — La. R.S. 32:80, OPINION No. 86-425, La. Atty. Gen. Op. No. 1986-425; 1986 La. AG LEXIS 471.

All convictions or bail forfeitures of violations of La. R.S. Title 32, regulations of the Department of Public Safety or any state or local law established for regulating the operation of motor vehicles shall be included within the abstract required under La. R.S. 32:393; convictions of parking violations, as defined by La. R.S. 32:141-146, are excepted from inclusion within the abstract., OPINION NUMBER 89-17, La. Atty. Gen. Op. No. 1989-17; 1989 La. AG LEXIS 330.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Ruminations on Tort Law: A Symposium in Honor of Wex Malone: The Duties and Risks of the Duty-Risk Analysis. 44 La. L. Rev. 1227 (May, 1984).



Footnote:

1 As appears in enrolled bill.



§ 142. Officers authorized to remove illegally stopped vehicles.

A. Whenever any police officer finds a vehicle standing upon a highway in violation of any of the provisions of R.S. 32:141, he is hereby authorized to move such vehicle, or require the driver or other person in charge of the vehicle to move it to a position off the paved or main traveled part of the highway.

B. Whenever any police officer finds a vehicle unattended upon any bridge or causeway or in any tunnel where such vehicle constitutes an obstruction to traffic, the officer is hereby authorized to provide for the removal of the vehicle to the nearest garage or other place of safety.

C. Whenever any police officer finds a vehicle unattended upon any portion of the Crescent City Connection, whether on the traffic lane or shoulder, the officer is hereby authorized to provide for the immediate removal of the vehicle to the nearest garage or other place of safety. (Acts 1962, No. 310, § 1; Acts 1997, No. 209, § 1, eff. June 16, 1997.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Capitol Police Officers may have illegally parked vehicles removed by wrecker at expense of owner or other person in charge of vehicle., OPINION NUMBER 78-619, La. Atty. Gen. Op. No. 1978-619; 1978 La. AG LEXIS 697.

§ 143. Stopping, standing or parking prohibited in specified places.

A. No person shall stand, or park a vehicle, except when necessary to avoid conflict with other traffic, or in compliance with law or the directions of a police officer or traffic control device, in any of the following places:

(1) On a sidewalk;

(2) In front of a public or private driveway;

(3) Within an intersection;

(4) Within fifteen feet of a fire hydrant;

(5) On a crosswalk;

(6) Within twenty feet of a crosswalk at an intersection;

(7) Within twenty feet upon the approach to any flashing beacon stop sign, or traffic control signal located at the side of a roadway;

(8) Between a safety zone and the adjacent curb, or within twenty feet of points on the curb immediately opposite the ends of a safety zone;

(9) Within fifty feet of the nearest rail of a railroad crossing;

(10) Within twenty feet of the driveway entrance to any fire station, and on the side of a street opposite the entrance to any fire station within seventy-five feet of said entrance, when properly posted;

(11) Alongside or opposite any street excavation or obstruction when stopping, standing, or parking would obstruct traffic;

(12) On the roadway side of any vehicle stopped or parked at the edge or curb of a street;

(13) Upon any bridge or other elevated structure upon a highway or within a highway tunnel;

(14) At any place where official signs prohibit such;

(15) Any place where parking will obscure or obstruct visibility of any traffic control device.

B. No person shall move a vehicle not lawfully under his control into any such prohibited area or away from a curb such a distance as is unlawful. (Acts 1962, No. 310, § 1; Acts 2012, No. 811, § 9, eff. July 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 811 made stylistic changes.

Quoted Statutory Material. — Acts 2012, No. 811, § 19, provides that “It is the intent of the legislature in enacting this Act [Acts 2012, No. 811] that the Acts that originated as House Bills Nos. 94, 372, 373, 565, 626, and 640 and Senate Bills Nos. 62, 87, 249, 314, 315, and 384, all of which re-create departments of the executive branch of state government and statutory entities made a part of such departments by law, shall not supersede the provisions of this Act [Acts 2012, No. 811], and such Acts shall not have the effect of continuing any statutory authority repealed by this Act [Acts 2012, No. 811].”

CROSS REFERENCES

Municipal Law. — Parking generally > general prohibitions. Shreveport Code of Ordinance § 90-287.

Right of way rules > stop when traffic obstructed. New Orleans Code of Ordinance § 154-484.
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TORTS

• Negligence

•• Proof

••• Violations of Law

•••• General Overview. — Defendant’s stopping of his vehicle and attempting to change a flat tire on an interstate highway bridge just over the crest of an incline was negligence per se unless it could be shown that, in view of the apparent emergency causing him to stop under such hazardous circumstances, he took reasonable precautions to protect following motorists from the hazard created, and that he used reasonable care in removing the hazard as soon as possible. Where the preponderance of the evidence showed that the automatic warning lights on defendant’s vehicle were not in operation, that defendant remained stopped for an unreasonable length of time considering the perilous position of his automobile at the peak traffic period of the day, that defendant’s vehicle was operational, and that he was relatively close to an exit when he stopped, defendant owed a duty to other motorists to remove his automobile rather than to attempt to change his tire under the traffic conditions then existing. Hightower v. Dixie Auto Ins. Co., 247 So. 2d 912, 1971 La. App. LEXIS 5967 (Apr. 27, 1971).

Although a car owner was negligent per se for violating La. Rev. Stat. Ann. § 32:143(A)(14) by leaving his car parked on the shoulder of the road in a no parking area and parking it in such a manner that it partially blocked a lane of travel, this negligence was not actionable where it was not the proximate cause of the decedent’s demise; where the demise was caused where the following vehicle rear-ended decedent’s vehicle, the negligence of the following driver in failing to keep a proper lookout was the proximate cause of the negligence. Pierre v. Allstate Ins. Co., 257 LA. 471, 242 So. 2d 821, 1970 La. LEXIS 3890 (Feb. 23, 1970).

• Transportation Torts

•• Motor Vehicles. — Where a truck had stalled in traffic before the accident in question, and neither the driver nor his employer made any attempt to repair the vehicle, the driver and his employer were liable for injuries to a minor sustained when the car in which she was riding left the highway and overturned when the driver tried to avoid hitting the stalled truck. Sutton v. Langley, 330 So. 2d 321, 1976 La. App. LEXIS 3347 (Mar. 15, 1976), writ of certiorari denied by 332 So. 2d 805, 1976 La. LEXIS 4058 (La. 1976), writ of certiorari denied by 332 So. 2d 820, 1976 La. LEXIS 4059 (La. 1976).

Vehicle owner who parked his vehicle on the side of a highway in violation of La. Rev. Stat. Ann. § 32:143 was negligent per se and liable for damages because his action was the legal cause of the accident; La. Rev. Stat. Ann. § 32:143 was a safety measure designed to protect life and property. Pierre v. Allstate Ins. Co., 221 So. 2d 846, 1969 La. App. LEXIS 5195 (Mar. 3, 1969), set aside by 221 So. 2d 846, 1969 La. App. LEXIS 5117 (La.App. 4 Cir. 1969).

TRANSPORTATION LAW

• Private Vehicles

•• Traffic Regulation

••• General Overview. — Driver of a truck clearly violated La. Rev. Stat. Ann. § 32:143 by parking in a manner so as to have obstructed a stop sign, and the court rejected a motorist’s claim that this violation imposed a duty on the company that leased the truck and its insurer, while La. Rev. Stat. Ann. § 32:231(B) eliminated the duty a plaintiff had in an accident; the motorist misconstrued that statute, the statute does not relieve the plaintiff of a duty, it simply states that no citation will be given for running the stop sign, consistent with the statute, the motorist did not receive a traffic citation for this accident when the motorist entered the intersection without stopping. Wilson v. Transp. Consultants, Inc., 899 So. 2d 590, 2005 La. App. LEXIS 906 (Mar. 2, 2005), writ denied by La. 2005-0827, 902 So. 2d 1025, 2005 La. LEXIS 1728 (La. May 13, 2005).

Louisiana Highway Regulatory Act, La. Rev. Stat. Ann. § 32:1 et seq., prohibits parking vehicles so as to impede or obstruct traffic; such prohibitions were designed not only to avoid the possibility that a prudent driver could be forced to run into the parked vehicle or into another vehicle, but also were designed, at least in part, to afford protection from the hazard of confused or inattentive drivers colliding with stationary vehicles on the highway. Pierre v. Allstate Ins. Co., 257 LA. 471, 242 So. 2d 821, 1970 La. LEXIS 3495 (Dec. 14, 1970).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — La. R.S. 32:41(c), OPINION No. 86-33, La. Atty. Gen. Op. No. 1986-33; 1986 La. AG LEXIS 806.

Negligence of predecessor in office for failing to pay parking citations issued to him is personal to him, and he is responsible for payment to the collection agency., OPINION No. 89-377, La. Atty. Gen. Op. No. 1989-377; 1989 La. AG LEXIS 581.

§ 143.1. Blocking of private driveways, highways and department rights of way, penalties.

A. No person shall park any vehicle along a highway or department right of way in any residential area so as to block private driveways.

B. Whenever any law enforcement officer finds such an unlawfully parked vehicle as described in Subsection A above, he may move the vehicle, or require the driver or other person in charge of the vehicle to move it to a legally permissible position away from the private driveway.

C. (1) The owner or operator of any vehicle parked in violation of Subsection A above may, within twenty days after the date when a ticket giving notice of such violation was attached to such vehicle, pay to the chief of police, sheriff, or other chief law enforcement officer, in full satisfaction of such violation, the sum of one dollar plus any towing charges for moving the vehicle.

(2) The owner or operator of any vehicle parked in violation of Subsection A above, who fails to pay the chief of police, sheriff or other chief law enforcement officer the sum of one dollar plus towing charges, as provided herein, shall upon conviction thereof, be fined, according to the discretion of the court, not less than two dollars and fifty cents nor more than twenty dollars plus any towing charges. (Added by Acts 1974, No. 138, § 1. Amended by Acts 1977, No. 113, § 1, eff. June 22, 1977.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Capitol Police Officers may have illegally parked vehicles removed by wrecker at expense of owner or other person in charge of vehicle., OPINION NUMBER 78-619, La. Atty. Gen. Op. No. 1978-619; 1978 La. AG LEXIS 697.

§ 143.2. Private driveways, highways, and public rights-of-way; sporting activities; penalties.

A. No person, unless properly permitted, shall block any private driveway, state or local highway, or public right-of-way while in the course of participating in any sporting activity when such activity obstructs the flow of traffic or is a hazard to public safety.

B. Any person who violates the provisions of this Section, or if the offender is a minor, any parent, guardian, or person with legal responsibility for such minor, shall, upon conviction, be subject to a fine not to exceed twenty-five dollars, including all costs of court.

C. Repealed by Acts 2005, No. 361, § 1, effective July 1, 2005. (Acts 2004, No. 818, § 1, eff. Aug. 15, 2004; Acts 2005, No. 361, § 1, eff. July 1, 2005.)

§ 144. Additional parking regulations.

A. Except as otherwise provided in this section, every vehicle standing or parked on a highway where there are adjacent curbs shall be so standing or parked with the right-hand wheels of such vehicle parallel to and within eighteen inches of the right-hand curb.

B. The department may place signs prohibiting or restricting the stopping, standing or parking of vehicles on any highway where in its opinion such stopping, standing or parking is dangerous to those using the highway, or where such would unduly interfere with the free movement of traffic thereon. Such signs shall be official signs, and no person shall stop, stand, or park any vehicle in violation of the restrictions stated on such signs. (Acts 1962, No. 310, § 1.)

CROSS REFERENCES

Municipal Law. — Parking generally > normal parking on roadway. New Orleans Code of Ordinance § 154-861.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Negligence of predecessor in office for failing to pay parking citations issued to him is personal to him, and he is responsible for payment to the collection agency., OPINION No. 89-377, La. Atty. Gen. Op. No. 1989-377; 1989 La. AG LEXIS 581.

§ 145. Unattended motor vehicles.

No person driving or in charge of any motor vehicle shall permit it to stand unattended without first stopping the motor, locking the ignition, removing the key, and effectively setting the brake thereon, and, when standing upon any grade, turning the front wheels to the curb or side of the highway. (Acts 1962, No. 310, § 1.)

CROSS REFERENCES

Municipal Law. — Parking generally > unattended vehicles. Shreveport Code of Ordinance § 90-288.

Rules of the road > unattended or disabled motor vehicle. New Orleans Code of Ordinance § 154-398.

Traffic code > unattended motor vehicle (city). Baton Rouge Code of Ordinance § 11:260.
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TORTS

• Negligence

•• Causation

••• Proximate Cause

•••• General Overview. — Where an owner left the keys in his vehicle and entered a bar and a driver, another bar patron, drove the owner’s car without permission, and struck the rear end of decedent’s automobile, thereby killing him, there was no cause of action against the owner’s insurer because while the owner violated La. Rev. Stat. Ann. § 32:145 by leaving an unlocked parked car, the violation of La. Rev. Stat. Ann. § 32:145 was not the proximate cause of the decedent’s death, but the direct cause was the subsequent negligence of the driver who stole the owner’s car. Call v. Huffman, 163 So. 2d 397, 1964 La. App. LEXIS 1581 (Apr. 1, 1964), writ of certiorari denied by 246 LA. 376, 164 So. 2d 361, 1964 La. LEXIS 2569 (1964).

•• Proof

••• Violations of Law

•••• General Overview. — Motorist who left keys in the ignition of an unlocked and unattended vehicle was not responsible for injuries resulting from a thief’s negligent operation of the stolen vehicle because La. Rev. Stat. Ann. § 32:145 was not designed to protect third parties from the negligent operations of thieves. DeCastro v. Boylan, 367 So. 2d 83, 1979 La. App. LEXIS 3538 (Jan. 9, 1979), writ of certiorari denied by 369 So. 2d 458, 1979 La. LEXIS 6240 (La. 1979).

•• Standards of Care

••• Reasonable Care

•••• General Overview. — Although neighbor had not turned the wheels of her automobile toward the curb when she parked on her sloped driveway, in accordance with La. Rev. Stat. Ann. § 32:145, her alleged negligence was not the cause of the boy’s death; the neighbor had set the handbrake, rolled up the windows, and closed the doors, which constituted actions that were reasonably calculated to prevent harm to others. Taylor v. Travelers Indem. Co., 241 So. 2d 564, 1970 La. App. LEXIS 4986 (Nov. 17, 1970).

• Transportation Torts

•• Motor Vehicles. — When the facts shown by an affidavit could have been contradicted or shown to be questionable by counter-affidavits, interrogatories, or depositions, but when accident victims chose not to do so, in the absence of any counter-affidavits, it had to be assumed that there was no dispute with regard to the facts set forth in the affidavits; therefore, the individual, even though she left her vehicle unattended in violation of the so-called lock statute, La. Rev. Stat. Ann. § 32:145, was nevertheless not responsible for the carelessness of a thief who stole the vehicle and operated it causing injury to another. Roach v. Liberty Mut. Ins. Co., 279 So. 2d 775, 1973 La. App. LEXIS 6486 (May 29, 1973).

Car owner was not liable for injuries driver received when the driver was struck by the owner’s car, which was being driven by a thief; leaving the keys in the car in violation of La. Rev. Stat. Ann. § 32:145 was not a proximate cause of the injuries. Berluchaux v. Employers Mut. of Wausau, 194 So. 2d 463, 1967 La. App. LEXIS 5767 (Jan. 9, 1967), writ of certiorari denied by 250 LA. 533, 197 So. 2d 79, 1967 La. LEXIS 2718 (1967).

Truck owner was not liable, pursuant to La. Rev. Stat. Ann. § 32:145, to individual injured by his stolen truck when the keys were left in the unattended vehicle, because the vehicle was left on private property and therefore La. Rev. Stat. Ann. § 32:145 did not apply. Berluchaux v. Employers Mut. of Wausau, 182 So. 2d 98, 1966 La. App. LEXIS 5417 (Jan. 10, 1966).

••• Motor Carriers. — Public service bus driver was negligent when he violated La. Rev. Stat. Ann. § 32:145 by leaving his passengers and his bus with the motor running and the doors open while he attended to his personal needs, thus allowing a thief to enter the bus and drive it into a traffic semaphore, injuring a minor passenger; the driver’s negligence was thus a proximate cause of the passenger’s injuries, and the bus company was liable for the injuries. Duplessis v. New Orleans Public Service, Inc., 354 So. 2d 768, 1978 La. App. LEXIS 2833 (Jan. 11, 1978).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Negligence Liability for Crimes and Intentional Torts Committed by Others. 67 Tul. L. Rev. 135 (November, 1992).

§ 146. Prohibited parking; leased or rented motor vehicles.

A. Whenever a leased or rented motor vehicle, identified as provided in Subsection B of this Section, is parked in violation of any state law, local ordinance, or regulation, and a citation is issued at a time when the driver is not present to receive the citation, prior to any proceedings on the citation, the governing authority under whose jurisdiction the citation is issued shall request an affidavit from the registered owner attesting to the name, address, and driver’s license number of the person to whom the vehicle was leased or rented at the time the citation was issued.

B. The owner of each leased or rented motor vehicle may place an identification tag attached to the inside of the bottom right side of the windshield of such vehicle. The identification tag shall state that the vehicle is rented or leased and shall list the name and address of the registered owner. All such information shall be clearly visible from the outside of the vehicle. The Department of Public Safety shall approve the forms for the identification tags.

C. Upon the request to furnish the affidavit pursuant to Subsection (A) of this Section, the owner shall within seven days after the receipt of the request, mail or deliver to the requesting authority an affidavit attesting to the name, address, and driver’s license number of the person to whom the vehicle was rented or leased. The affidavit shall create the presumption that the person to whom the vehicle was leased or rented was the driver who parked the vehicle in violation of the law, ordinance or regulation, and the requesting authority shall notify the driver of his responsibility for the violation.

D. Whenever a leased or rented motor vehicle is not identified as provided in Subsection B of this Section or when the requested owner of a properly identified leased or rented vehicle fails to furnish the affidavit, the presumption created under Subsection C of this Section shall not apply and the citation shall be treated as any other regular parking citation.

E. This Section shall supercede any conflicting provisions of R.S. 32:41 and 32:42 and any local ordinance or regulation adopted pursuant thereto or pursuant to any other authority. (Added by Acts 1983, No. 102, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — All convictions or bail forfeitures of violations of La. R.S. Title 32, regulations of the Department of Public Safety or any state or local law established for regulating the operation of motor vehicles shall be included within the abstract required under La. R.S. 32:393; convictions of parking violations, as defined by La. R.S. 32:141-146, are excepted from inclusion within the abstract., OPINION NUMBER 89-17, La. Atty. Gen. Op. No. 1989-17; 1989 La. AG LEXIS 330.

Negligence of predecessor in office for failing to pay parking citations issued to him is personal to him, and he is responsible for payment to the collection agency., OPINION No. 89-377, La. Atty. Gen. Op. No. 1989-377; 1989 La. AG LEXIS 581.

SUBPART E-1. OPEN ROADS LAW.

Editor’s Notes. — Acts 2008, No. 429, § 1, enacted Subpart E-1 of Part IV of Chapter 1 of Title 32, comprised of R.S. 32:151 through 153.

§ 151. Open roads agreement.

A. The Department of Transportation and Development, in partnership with the Department of Public Safety and Corrections, office of state police, shall develop and adopt an open roads agreement which requires only that portion of any state roadway which is necessary for the safe management and clearance of a traffic incident shall be closed. The agreement shall set forth performance standards for the response and clearance of traffic incidents and include a post-action review process to ensure that long delays in opening all lanes will be evaluated, reported, and used to improve the delivery of traffic incident management services.

B. Each agency responding to the incident shall implement training and policy enhancements to ensure that all employees are knowledgeable about the open roads agreement adopted pursuant to this Section.

C. The agreement shall be provided to each parish and municipal governing authority which may, at its discretion, adopt such agreement for the management of any incident on a local roadway. Each governing authority shall be encouraged to adopt such agreement to ensure safe and consistent management of incidents on local and state roadways throughout the state.

D. The open roads agreement required by this Section shall be completed and implemented no later than January 1, 2009. (Acts 2008, No. 429, § 1, eff. June 21, 2008.)

Editor’s Notes. — Acts 2008, No. 429, § 1, enacted Subpart E-1 of Part IV of Chapter 1 of Title 32, comprised of R.S. 32:151 through 153.

§ 152. Police Officer Standards and Training (POST) certified course for Traffic Incident Management.

A. Every law enforcement officer in the state shall be trained in a traffic incident management POST-certified course to be taught at a POST-certified academy. Any training shall include the basic process to follow for Unified Command as contained in The National Incident Management System Law of 2004. The training shall also include a summary of the open roads agreement and Louisiana laws pertaining to traffic incident management. Such training program shall be developed by January 1, 2009, and be offered as a course of training to all classes after January 1, 2009.

B. The training program shall also be offered to all other entities that respond to emergencies on Louisiana roadways. (Acts 2008, No. 429, § 1, eff. June 21, 2008.)

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute made minor stylistic changes in (A), as enacted by Acts 2008, No. 429, § 1.

§ 153. Instant Tow Dispatch Pilot Program; Expedited Towing Pilot Program.

A. The Legislature of Louisiana hereby expresses its intention to alleviate extended delays associated with motor vehicle accidents on Louisiana’s multilane highways. A coordinated interagency open roads policy will contribute to timely deliveries, safe travel, and improved safe movement of goods and persons along critical multilane highways.

B. In order to achieve improved traffic incident management practices that will decrease the impact of all types of incidents on Louisiana’s multilane highways, the Department of Transportation and Development and the Department of Public Safety and Corrections, office of state police, shall coordinate with the Louisiana Motor Transport Association, the Towing and Recovery Professionals of Louisiana, and the appropriate municipal and parochial law enforcement associations to develop an Instant Tow Dispatch Pilot Program for passenger vehicles and an Expedited Towing Pilot Program for freight-carrying vehicles, provided for in Subsections C and D of this Section.

C. (1) The Instant Tow Dispatch Pilot Program shall develop and implement a plan to reduce the time required to arrive and remove disabled or damaged vehicles. This program shall be developed by the creation of a pilot program in two areas of the state with high density interstate highway traffic. The Department of Transportation and Development is authorized to make “dry run” payments, in an amount to be determined by such department, for tows that are dispatched to the scene of an incident and are not used, provided that the “dry run” is documented by the appropriate Department of Transportation and Development or Department of Public Safety and Corrections, office of state police dispatch center. The Department of Transportation and Development and the Department of Public Safety and Corrections, office of state police along with the other associations provided for in Subsection B of this Section shall:

(a) Determine the numbers of incidents tows are used and the time required to complete restoration of traffic.

(b) Document the results of the pilot program.

(c) Submit a written report to the Senate and House committees on transportation, highways and public works no later than March 1, 2010. Such report shall document proposals for suggested legislation that will alleviate extended delays associated with motor vehicle accidents on Louisiana’s multilane highways.

(2) The Expedited Towing Pilot Program shall develop and implement a plan identifying procedures that will reduce interstate highway blockage time and provide for a more effective incident response performance that will mitigate resulting traffic congestion, as well as efficiently preserving commercial goods. This program shall be developed by the creation of a pilot program in two areas of the state with high density interstate highway traffic that are at a greater risk of incidents involving freight-carrying vehicles. The Department of Transportation and Development and the Department of Public Safety and Corrections, along with the other associations provided for in Subsection B of this Section shall:

(a) Determine the number of freight-carrying vehicle incident tows that are used and the time required to complete restoration of traffic.

(b) Document loss of any freight.

(c) Document the results of the pilot program.

(d) Submit a written report to the Senate and House committees on transportation, highways and public works no later than March 1, 2010. Such report shall document proposals for suggested legislation that will alleviate extended delays associated with freight-carrying vehicle incidents on Louisiana’s multilane highways.

D. Prior to implementation of the Instant Tow Dispatch Pilot Program and the Expedited Towing Pilot Program as required in Subsection C of this Section, the participating entities shall develop procedures which they propose will be followed in each of the programs. Such procedures shall be approved by the House and Senate transportation, highways, and public works committees prior to implementation of such programs. (Acts 2008, No. 429, § 1, eff. June 21, 2008.)

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute made minor stylistic changes throughout the section, as enacted by Acts 2008, No. 429, § 1.

§ 154. Removal of bodies.

Notwithstanding any other law to the contrary, particularly but not limited to R.S. 13:5712(B) or 5713(B)(3) when a death occurs in which a moving conveyance is involved, the body of the deceased person shall not be disturbed from the position in which it is found by any person without authorization from the coroner, or his designee, except the investigating law enforcement agency may disturb the body in order to obtain the identification of the deceased, preserve the body from loss or destruction, or maintain the flow of traffic on a highway or railroad. (Acts 2009, No. 408, § 1, eff. Aug. 15, 2009; Acts 2010, No. 885, § 1, eff. July 2, 2010.)

LSLI 2011 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute updated internal references. See Acts 2011, No. 248, § 5.

2010 Amendments. — The 2010 amendment by No. 885 deleted the former second sentence, which read: “Notwithstanding any other law to the contrary, in any and all cases of death, when organs are to be used in a transplant, it is not mandatory that an additional physician, not a member of the transplant team, make the pronouncement of death.”

SUBPART F. RAILROAD GRADE CROSSINGS.

§ 168. Equipment of locomotive with bell and whistle or horn, sounding of signals.

A. Every railroad company or person owning and operating a railroad in this state shall equip each locomotive engine with a bell and a whistle or horn which, under normal conditions, can be heard at a distance of not less than one quarter of a mile.

B. Except as specifically exempted by law, any person controlling the motion of an engine on any railroad shall commence sounding the audible signal when such engine is approaching and not less than one quarter of a mile from the place where such railroad crosses any highway. Such sounding shall be prolonged either continuously or by blasts of the whistle or horn to be sounded in the manner provided by the Uniform Code of Railroad Operating Rules until the engine has crossed the roadway, unless the distance from that crossing to the start of the movement or the distance between the crossings is less than one quarter of a mile, in which event such warning signals shall be so sounded for the lesser distance. In cases of emergency said whistles or horn may be sounded in repeated short blasts.

C. The provisions of this Section shall not apply to the Kansas City Southern railroad line which runs parallel to Perkins Road in the city of Baton Rouge, Louisiana. (Added by Acts 1982, No. 669, § 1; Acts 1998, 1st Ex. Sess., No. 83, § 1, effective March 1, 1999; Acts 1998, 1st Ex. Sess., No. 121, § 2.)

1998 1st Extraordinary Session Amendments. — Acts 1998, No. 83, § 1, effective March 1, 1999, inserted the subsection designations and rewrote the section.

CROSS REFERENCES

Louisiana Law. — Exemptions; Old Metairie railroad corridor; elimination of railroad liability, see La. R.S. 32:170.

Obedience to signal indicating approach to train; reporting violations; penalties, see La. R.S. 32:171.

Municipal Law. — Duty to stop at railroad crossings, when. Shreveport Code of Ordinance § 90-157.
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CIVIL PROCEDURE

• Judgments

•• Relief From Judgment

••• Motions for New Trials. — On an automobile driver’s action against a railroad and employee that had arisen from an accident at a crossing, the railroad had failed to give the driver warnings required under former La. Rev. Stat. Ann. §§ 45:562 and 45:561 (now La. Rev. Stat. Ann. §§ 32:168 and 32:169) and thereby rendered the railroad and the employee liable. Bergeron v. Illinois C. G. R. Co., 402 So. 2d 184, 1981 La. App. LEXIS 4308 (June 29, 1981), writ of certiorari denied by 404 So. 2d 1260, 1981 La. LEXIS 10392 (La. 1981).

TORTS

• Negligence

•• Proof

••• Violations of Law

•••• General Overview. — Trial court was correct in not instructing the jury that the failure to sound a bell, whistle, or horn by a train as required by former La. Rev. Stat. Ann. § 45:561 (now La. Rev. Stat. Ann. § 32:168) was negligence per se; the Louisiana Supreme Court has rejected the concept that a violation of a statute was negligence per se. Ketcher v. Illinois C. G. R. Co., 440 So. 2d 805, 1983 La. App. LEXIS 9428 (Oct. 11, 1983), writ of certiorari denied by 444 So. 2d 1220, 1984 La. LEXIS 8113 (La. 1984).

Driver who was involved in a car/train collision was not negligent where railroad employees were backing locomotives and 19 unlighted cars across an unprotected crossing without sounding or signaling a warning as required by former La. Rev. Stat. Ann. § 45.561 (now La. Rev. Stat. Ann. § 32.168). Manuel v. Missouri P. R. Co., 264 So. 2d 376, 1972 La. App. LEXIS 6671 (May 26, 1972), writ of certiorari denied by 262 LA. 1125, 266 So. 2d 432, 1972 La. LEXIS 4857 (1972).

Where there was sufficient evidence for a jury to have decided that a train’s whistle was not blown continuously nor was its bell rung continuously for the distance of 300 yards before a railroad crossing as required by former La. Rev. Stat. Ann. § 45:561 (now La. Rev. Stat. Ann. § 32:168), the survivors of passengers killed when the train hit a dump truck in the crossing were entitled to damages for the passengers’ wrongful deaths. Bertrand v. Missouri P. R. Co., 160 So. 2d 19, 1964 La. App. LEXIS 1225 (Jan. 15, 1964), writ of certiorari denied by 245 LA. 1075, 162 So. 2d 571, 1964 La. LEXIS 3051 (1964).

• Transportation Torts

•• General Overview. — Defendants, a railroad and its engineers, were negligent in the action of plaintiffs, a wife and as administratrix on behalf of her children, for the wrongful death of decedent driver because they failed to maintain warning signals in working condition as required by La. Rev. Stat. Ann. § 32:168. Jones v. Merritt, 633 So. 2d 394, 1994 La. App. LEXIS 539 (Mar. 2, 1994), writ of certiorari denied by La. 94-1236, 639 So. 2d 1170, 1994 La. LEXIS 1849 (La. July 1, 1994).

•• Motor Vehicles. — Where there was sufficient evidence for a jury to have decided that a train’s whistle was not blown continuously nor was its bell rung continuously for the distance of 300 yards before a railroad crossing as required by former La. Rev. Stat. Ann. § 45:561 (now La. Rev. Stat. Ann. § 32:168), the survivors of passengers killed when the train hit a dump truck in the crossing were entitled to damages for the passengers’ wrongful deaths. Bertrand v. Missouri P. R. Co., 160 So. 2d 19, 1964 La. App. LEXIS 1225 (Jan. 15, 1964), writ of certiorari denied by 245 LA. 1075, 162 So. 2d 571, 1964 La. LEXIS 3051 (1964).

••• Motor Carriers. — Trial court erroneously found defendant railroad 25 percent liable in a negligence suit resulting from an accident in which the trailer plaintiff driver was towing was struck by a train because, under La. Rev. Stat. Ann. § 32:169, the railroad erected proper cross buck signs at the crossing, and the train crew blew the train’s horn in compliance with La. Rev. Stat. Ann. § 32:168. Kendrick v. Louisiana & North West R.R. Co., 766 So. 2d 705, 2000 La. App. LEXIS 2088 (Aug. 23, 2000).

Where the evidence showed that a railroad’s train did not sound its horn or whistle until five to six seconds before the train struck the truck driven by the wrongful death plaintiff’s decedent, the jury could reasonably determine that the railroad failed to provide advance warning of the approaching train required by La. Rev. Stat. Ann. § 32:168. Whitehead v. Kansas City S. Ry., 758 So. 2d 211, 1999 La. App. LEXIS 3697 (Dec. 22, 1999), writ denied by La. 2000-0209, 759 So. 2d 767, 2000 La. LEXIS 1008 (La. Apr. 7, 2000).

A railroad crew was not liable to the driver of an ambulance in a negligence action because the driver was given no statutory privilege to act differently than an ordinary motorist at the railroad crossing. LeJeune v. Union Pac. R.R., 712 So. 2d 491, 1998 La. LEXIS 979 (Apr. 14, 1998).

Railroad company was held to be contributorily negligent, and therefore precluded from recovery in its negligence action against a driver who stopped on the tracks and was hit by the railroad’s train; the court believed that the railroad failed to prove it fully complied with former La. Rev. Stat. Ann. § 45:561 (now La. Rev. Stat. Ann. § 32:168), which required a train to sound bells and whistles in a certain manner when approaching a railroad crossing. Kansas City S. R. Co. v. Government Employees Ins. Co., 303 So. 2d 252, 1974 La. App. LEXIS 3267 (Nov. 7, 1974).

Railroad was not liable to a truck passenger for the injuries that the passenger sustained when the truck was struck by a backing train’s caboose while the truck was in a grade crossing, where the train gave the bell and whistle warnings required by former La. Rev. Stat. Ann. § 45:561 (now La. Rev. Stat. Ann. § 32:168), the warning lights were operating, and the truck driver’s view of the tracks was unobstructed. Edwards v. Missouri P. R. Co., 291 So. 2d 483, 1974 La. App. LEXIS 4432 (Mar. 12, 1974).

Driver who was involved in a car/train collision was not negligent where railroad employees were backing locomotives and 19 unlighted cars across an unprotected crossing without sounding or signaling a warning as required by former La. Rev. Stat. Ann. § 45.561 (now La. Rev. Stat. Ann. § 32.168). Manuel v. Missouri P. R. Co., 264 So. 2d 376, 1972 La. App. LEXIS 6671 (May 26, 1972), writ of certiorari denied by 262 LA. 1125, 266 So. 2d 432, 1972 La. LEXIS 4857 (1972).

TRANSPORTATION LAW

• Rail Transportation

•• Maintenance & Safety. — When railroad inspection equipment approached, but had no intention of crossing, an intersection between the tracks it was on and a road, it was error to instruct a jury that the railroad was obligated to warn of its approach, as specified in La. Rev. Stat. Ann. § 32:168, because such warning would have created the wrong impression that it intended to move through the intersection, but the railroad did have to take precautions to advise that the equipment was approaching, but not crossing, the intersection. Barbay v. Aetna Casualty & Surety Co., 454 So. 2d 181, 1984 La. App. LEXIS 9209 (June 26, 1984), writ of certiorari denied by 457 So. 2d 1181, 1984 La. LEXIS 10246 (La. 1984).

Judgment was for complainants against a railroad company and the company’s engineer arising from the death of complainants’ daughter in an automobile-train collision at a railroad crossing, where the railroad company’s train failed to give the decedent a proper signal within the distance required under former La. Rev. Stat. Ann. § 45:561 (now La. Rev. Stat. Ann. § 32:168). Watson v. Illinois C. G. Railroad, 355 So. 2d 1366, 1978 La. App. LEXIS 3425 (Feb. 13, 1978), writ of certiorari denied by 357 So. 2d 1168, 1978 La. LEXIS 7526 (La. 1978).

•• State & Local Regulation. — Defendants, a railroad and its engineers, were negligent in the action of plaintiffs, a wife and as administratrix on behalf of her children, for the wrongful death of decedent driver because they failed to maintain warning signals in working condition as required by La. Rev. Stat. Ann. § 32:168. Jones v. Merritt, 633 So. 2d 394, 1994 La. App. LEXIS 539 (Mar. 2, 1994), writ of certiorari denied by La. 94-1236, 639 So. 2d 1170, 1994 La. LEXIS 1849 (La. July 1, 1994).

TREATISES AND LAW REVIEWS

General Treatises. — 4-12 Personal Injury—Actions, Defenses, Damages § 3 > Automobiles > Backing.

§ 169. Cross buck, stop and warning signs, traffic control devices.

A. Any person, firm, or corporation controlling any railroad track which intersects a public road or street at grade crossings, except those contained in the maintenance system of the department, shall erect and maintain a “Railroad Cross Buck” sign at the crossings above referred to which shall be white with the “Railroad Crossing” in black letters. The sign shall be reflectorized. If there are two or more tracks, same shall be indicated on an auxiliary sign of inverted “T” shape mounted below the cross buck. This sign shall be erected on the right hand side of the roadway of such approach to the crossing not more than fifty feet nor less than fifteen feet from the nearest rail and not less than six feet or more than twelve feet from the edge of the roadway. The sign shall be ten feet above the level of the highway and said sign shall be constructed in accordance with the standards of the department.

B. The person, firm, or corporation controlling any railroad track hereinabove referred to may, with written approval of the chief engineer of the department or his designated representative, erect stop signs at any grade crossings of railroads on highways not contained in the state maintenance system. Said signs shall be octagonal in shape, shall have a red background, and carry the word “stop” in white letters all in accordance with the standards of the department. Said signs shall be located not less than fifteen feet nor more than fifty feet from the nearest rail and shall be erected on the right hand side of the highway of each approach to the crossing and not less than six feet nor more than twelve feet from the edge of the roadway. Where “stop” signs are erected the said railroad shall also erect and maintain a railroad advance warning sign on the right side of the road not less than one hundred feet nor more than three hundred feet from the nearest rail of said crossing measured along the highway, said sign shall be a yellow disk thirty-six inches in diameter carrying a ninety degree cross buck x and the letters R.R. in black in accordance with the standards of the department. When such signs are erected, the driver of any vehicle shall stop within fifty feet but not less than fifteen feet from the nearest rail of such railroad and shall proceed only upon the exercising of due care and being sure that it is safe to proceed.

C. All cross buck and warning signs provided for herein shall be installed by the person, firm or corporation controlling the railroad as the present signs are replaced.

D. Subsections A and B of this Section do not apply to grade crossings of any roadway which is contained in the state maintained highway system.

E. (1) A railroad company shall install a traffic control device or devices at a public railroad grade crossing pursuant to an agreement with the Department of Transportation and Development. Whenever the department determines that a particular traffic control device needs to be installed at a public highway railroad grade crossing, the railroad company shall cooperate with the department in the installation of such device or devices. In the case of a federally funded grade crossing project, the railroad company shall enter into an agreement with the department for the installation or upgrade of such traffic control device. A railroad company shall not be required to provide the non-federal share of costs involved in federally funded grade crossing improvement projects.

(2) (a) The Department of Transportation and Development, in cooperation with each parish superintendent of transportation, shall identify all public highway railroad grade crossings located on state highways within one-half mile of any public or private elementary or secondary school. The department shall further identify such grade crossings that have active warning devices in place, whether such active warning devices include lights only or lights and cross-arms, and also identify the grade crossings that are scheduled to have active warning devices installed, and the grade crossings that do not have active warning devices in place.

(b) The survey shall be completed no later than February 1, 2003. A report of the survey shall be submitted to the Senate Committee on Transportation, Highways and Public Works and the House Committee on Transportation, Highways and Public Works no later than March 1, 2003. Beginning in 2004, the department shall file an annual report with the committees no later than March first of each year. The report shall contain but not be limited to the following information: the number of grade crossings located within one-half mile of any public or private elementary or secondary school; the number of affected grade crossings that have active warning devices in place; whether such active warning devices include lights only or lights and cross-arms; the number of affected grade crossings scheduled to have active warning devices installed; the expected dates of installation of active warning devices for those affected grade crossings; and the number of affected grade crossings that do not have active warning devices in place.

(c) After all grade crossings located within one-half mile of any public or private elementary or secondary school have been identified and the initial report has been filed, the department shall prioritize the affected grade crossings according to standards of the industry as set forth in the Railroad Grade Crossing Handbook. The department is authorized to use at least twenty-five percent of all federal or state funds available to the department for grade crossing upgrades to upgrade such affected grade crossings, each year, until all such affected grade crossings have been upgraded with active warning devices, including lights and cross-arms provided that such use complies with all other state and federal laws and regulations.

(3) A railroad company may install a traffic control device or make other improvements or modifications at a railroad grade crossing at its own expense under the following conditions:

(a) When such crossing upgrade, improvement, or modification will improve the safety of the traveling public, train crew members, or train passengers.

(b) When such crossing upgrade, improvement, or modification is needed due to the presence of hazardous conditions or certain operation factors or a combination of both.

(c) When such crossing upgrade, improvement, or modification is incidental to a railroad improvement project relating to track structures or train control systems.

(4) Any upgrade, improvement, or modification performed by a railroad company under the provisions of this Subsection shall comply with all conditions and requirements in the Manual on Uniform Traffic Control Devices.

F. Nothing in this Section shall relieve a railroad company of its responsibility to maintain safe crossings.

G. In any civil action to recover damages arising from or out of a railroad grade crossing accident, the survey and initial or annual reports of railroad grade crossings prepared pursuant to Subsection E of this Section shall not be considered as comparative negligence and shall not be discoverable or admissible as evidence in any civil trial. (Added by Acts 1982, No. 669, § 1; Amended by Acts 1998, 1st Ex. Sess., No. 122, § 1, eff. June 16, 1998; Acts 2002, 1st Ex. Sess., No. 156, § 1, eff. Apr. 25, 2002; Acts 2006, No. 11, § 2, eff. Aug. 15, 2006.)

2006 Amendments. — Acts 2006, No. 11, § § 2, effective August 15, 2006, substituted “department” for “office of highways” twice in (A) and twice in (B); and substituted “chief engineer of the department or his designated representative” for “office of highways” in the first sentence in (B).

2002 Amendments. — Acts 2002, 1st. Ex. Sess., No. 156, § 1, effective April 25, 2002, in the section heading, added “traffic control devices”; redesignated former (E)(2) as (E)(3) and inserted (E)(2); redesignated the existing provision (E)(3) as (E)(4); inserted new provision (G).

1998 1st Extraordinary Session Amendments. — Acts 1998, No. 122, § 1, effective June 16, 1998, added (E) and (F).

CROSS REFERENCES

Louisiana Law. — Exemptions; Old Metairie railroad corridor; elimination of railroad liability, see La. R.S. 32:170.
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TORTS

• Negligence

•• Duty

••• General Overview. — Where a widow, for herself and on behalf of her three children, had not proven the existence of unusual obstructions which would have hampered her deceased husband’s ability to see an oncoming train at a railroad crossing, a railroad company had no duty to take unusual precautions and it met its duty under La. Rev. Stat. Ann. § 32:169 by erecting and maintaining a “Railroad Cross Buck” sign at the crossing. Succession of Theriot v. Southern Pac. Transp. Co., 560 So. 2d 861, 1990 La. App. LEXIS 557 (Mar. 14, 1990), writ of certiorari denied by 565 So. 2d 451, 1990 La. LEXIS 1630 (La. 1990), writ of certiorari denied by 565 So. 2d 453, 1990 La. LEXIS 1638 (La. 1990), writ of certiorari denied by 565 So. 2d 454, 1990 La. LEXIS 1640 (La. 1990).

• Procedure

•• Multiple Defendants

••• Distinct & Divisible Harms. — Even though a railroad had provided signs at its grade crossing as required by La. Rev. Stat. Ann. § 32:169, and a driver had failed to stop at the crossing as required by La. Rev. Stat. Ann. §§ 32:171 and 32:175(A), the trial court’s allocation under La. Civ. Code Ann. art. 2323 to the railroad of most of the fault for a collision between its train and the driver’s vehicle was affirmed because of evidence that the crossing posed a unique danger. Duncan v. Kansas City S. Ry. Co., 747 So. 2d 656, 1999 La. App. LEXIS 3016 (Nov. 3, 1999), writ denied by La. 1999-3382, 758 So. 2d 150, 2000 La. LEXIS 905 (La. Mar. 24, 2000), affirmed in part and reversed in part by, remanded by La. 00-0066, 773 So. 2d 670, 2000 La. LEXIS 2747 (La. Oct. 30, 2000).

• Transportation Torts

•• Motor Vehicles

••• Motor Carriers. — In a tort suit that arose out of a collision between a train and a church van at a railroad crossing, the railroad was apportioned a degree of fault; although the railroad had complied with a statute requiring sufficient warning signs, marks, and signals, the railroad failed to properly maintain the crossing site. Duncan v. Kan. City S. Ry., 773 So. 2d 670, 2000 La. LEXIS 2747 (Oct. 30, 2000), writ of certiorari dismissed by 532 U.S. 992, 121 S. Ct. 1651, 149 L. Ed. 2d 508, 2001 U.S. LEXIS 3979 (2001).

Trial court erroneously found defendant railroad 25 percent liable in a negligence suit resulting from an accident in which the trailer plaintiff driver was towing was struck by a train because, under La. Rev. Stat. Ann. § 32:169, the railroad erected proper cross buck signs at the crossing, and the train crew blew the train’s horn in compliance with La. Rev. Stat. Ann. § 32:168. Kendrick v. Louisiana & North West R.R. Co., 766 So. 2d 705, 2000 La. App. LEXIS 2088 (Aug. 23, 2000).

Where a railroad placed a crossbuck sign at a place where the road on which a wrongful death plaintiff’s decedent was driving crossed the railroad’s tracks, the railroad met the duty imposed by La. Rev. Stat. Ann. § 32:169 to warn motorists of the presence of the tracks, but that warning was not tantamount to a warning of an approaching train. Whitehead v. Kansas City S. Ry., 758 So. 2d 211, 1999 La. App. LEXIS 3697 (Dec. 22, 1999), writ denied by La. 2000-0209, 759 So. 2d 767, 2000 La. LEXIS 1008 (La. Apr. 7, 2000).

Railroad’s compliance with its various statutory duties regarding its grade crossing, including warning signs under La. Rev. Stat. Ann. § 32:169, did not preclude a finding of negligence in accordance with La. Civ. Code. Ann. art. 2315 for failure to take further steps where the crossing presented unique dangers. Duncan v. Kansas City S. Ry. Co., 747 So. 2d 656, 1999 La. App. LEXIS 3016 (Nov. 3, 1999), writ denied by La. 1999-3382, 758 So. 2d 150, 2000 La. LEXIS 905 (La. Mar. 24, 2000), affirmed in part and reversed in part by, remanded by La. 00-0066, 773 So. 2d 670, 2000 La. LEXIS 2747 (La. Oct. 30, 2000).

A railroad crew was not liable to the driver of an ambulance in a negligence action because the driver was given no statutory privilege to act differently than an ordinary motorist at the railroad crossing. LeJeune v. Union Pac. R.R., 712 So. 2d 491, 1998 La. LEXIS 979 (Apr. 14, 1998).

The fact that a railroad failed to replace a crossbuck sign after completing construction as mandated by La. Rev. Stat. Ann § 32:169 was irrelevant, and the railroad was found negligent for a fatal automobile-train collision at a crossing where the tracks were partially blocked by construction equipment and the train ordinarily did not blow its whistle at the crossing. Corbello v. Southern Pacific Transp. Co., 586 So. 2d 1383, 1991 La. App. LEXIS 2107 (Aug. 7, 1991), writ of certiorari denied by 589 So. 2d 1052, 1991 La. LEXIS 3143 (La. 1991).

On an automobile driver’s action against a railroad and employee that had arisen from an accident at a crossing, the railroad had failed to give the driver warnings required under former La. Rev. Stat. Ann. §§ 45:562 and 45:561 (now La. Rev. Stat. Ann. §§ 32:168 and 32:169) and thereby rendered the railroad and the employee liable. Bergeron v. Illinois C. G. R. Co., 402 So. 2d 184, 1981 La. App. LEXIS 4308 (June 29, 1981), writ of certiorari denied by 404 So. 2d 1260, 1981 La. LEXIS 10392 (La. 1981).

TRANSPORTATION LAW

• Private Vehicles

•• Traffic Regulation

••• General Overview. — Owner of a wrecker was not liable to an injured truck passenger, where the driver of the wrecker, in partial compliance with former La. Rev. Stat. Ann. §§ 45:563 and 45:562 (now La. Rev. Stat. Ann. §§ 32:171 and 32:169), brought the wrecker almost to a stop before a railroad crossing, and the passenger’s truck, which was following the wrecker, left the road to avoid hitting the wrecker, and collided with a railroad signal light standard, injuring the passenger. Caffarel v. Wolf Baking Co., 161 So. 2d 381, 1964 La. App. LEXIS 1385 (Mar. 2, 1964).

TREATISES AND LAW REVIEWS

General Treatises. — 4-12 Personal Injury—Actions, Defenses, Damages § 3 > Automobiles > Backing.

§ 170. Exemptions; Old Metairie railroad corridor; elimination of railroad liability.

A. The provisions of R.S. 32:168 and R.S. 32:169 shall not apply to crossings of public roads by house tracks, switch tracks, industry tracks, and plantation tracks, since the intention is that such provisions apply only to tracks over which trains are operated at high speed; also such provisions do not modify or repeal any parochial or municipal ordinance relating to signs or signals at public railroad crossings.

B. (1) The provisions of R.S. 32:168 requiring the sounding of a bell, whistle, or horn by a locomotive engine when it approaches a street or highway crossing shall not apply to crossings in the Old Metairie railroad corridor in Jefferson Parish between Airline Highway and the 17th Street Canal when train activated flashing light signals and gates are installed and operating at those crossings, and such soundings in the corridor are hereby prohibited except in cases of emergency.

(2) After train activated flashing light signals and gates are installed and operating at crossings in the Old Metairie railroad corridor in Jefferson Parish between Airline Highway and the 17th Street Canal, a railroad company or its employees shall not be liable to any person or other entity for civil damages for injury or death of persons or damage to property which occur due to failure of an oncoming train to sound an audible warning approaching or at such crossings. (Added by Acts 1982, No. 669, § 1; Acts 1990, No. 983, § 1.)

§ 171. Obedience to signal indicating approach to train; reporting violations; penalties.

A. Whenever any person driving a motor vehicle approaches a railroad grade crossing under any of the circumstances stated in this Section, the driver of such vehicle shall stop within fifty feet but not less than fifteen feet from the nearest rail of such railroad, and shall not proceed until he can do so safely. The foregoing requirements shall apply when:

(1) A clearly visible electric or mechanical signal device gives warning of the immediate approach of a railroad train.

(2) A crossing gate is lowered or when a human flagman gives or continues to give a signal of the approach or passage of a railroad train.

(3) A railroad train approaching within approximately nine hundred feet of the highway crossing emits a signal in accordance with R.S. 32:168, and such railroad train, by reason of its speed or nearness to such crossing, is an immediate hazard.

(4) An approaching railroad train is plainly visible and is in hazardous proximity to such crossing.

(5) A stop sign is erected at the approach to a railroad grade crossing.

B. No person shall stop a motor vehicle upon any railroad crossing.

C. No person shall drive any vehicle through, around, or under any crossing gate or barrier at a railroad crossing while such gate or barrier is closed or is being opened or closed when an approaching railroad train is plainly visible and is in hazardous proximity to such crossing.

D. No person shall drive any vehicle across any railroad crossing while the signal devices are flashing when an approaching railroad train is plainly visible and is in hazardous proximity to such crossing.

E. At any railroad grade crossing provided with railroad cross buck signs, without automatic, electric, or mechanical signal devices, crossing gates, or a human flagman giving a signal of the approach or passage of a train, the driver of a vehicle shall in obedience to the railroad cross buck sign, yield the right of way and slow down to a speed reasonable for the existing conditions and shall stop, if required for safety, at a clearly marked stopped line or, if no line, within fifty feet but not less than fifteen feet from the nearest rail of the railroad and shall not proceed until he or she can do so safely. If a driver is involved in a collision at a railroad crossing or interferes with the movement of a train after driving past the railroad cross buck sign, the collision or interference is prima facie evidence of the driver’s failure to yield the right of way.

F. Any person who violates any provision of this Section shall be fined as follows:

(1) On first offense the fine shall be not more than two hundred dollars or imprisonment for not more than thirty days, or both. In addition, the person in violation shall be required to attend an Operation Lifesaver Course to be given by a certified Operation Lifesaver presenter within one hundred eighty days after adjudication of the citation. It shall be the responsibility of the violator to notify the appropriate court of the successful completion of the Operation Lifesaver Course. Twenty-five dollars of each fine imposed pursuant to the provisions of this Paragraph shall be collected by the court and shall immediately be forwarded to the state treasurer for deposit in the state treasury.

(2) On second and each subsequent offense, the fine shall not be more than five hundred dollars or imprisonment for not more than ninety days, or both. In addition, the person in violation shall be required to attend a one-day safe driver’s course designed by Operation Lifesaver within one hundred eighty days after adjudication of the citation. It shall be the responsibility of the violator to notify the appropriate court of the successful completion of the Operation Lifesaver Course. Twenty-five dollars of each fine imposed pursuant to the provisions of this Paragraph shall be collected by the court and shall immediately be forwarded to the state treasurer for deposit in the state treasury.

(3) Any person who violates any provision of this Section by racing a train to a railroad crossing and thereby causes immediate danger to any railroad crew member, the general public, or damage to any property in the immediate vicinity of the crossing shall be fined not more than one thousand dollars. In addition, the person in violation shall be required to attend a one-day safe driver’s course designed by Operation Lifesaver within one hundred eighty days after the adjudication of the citation. It shall be the responsibility of the violator to notify the appropriate court of jurisdiction of the successful completion of the Operation Lifesaver Program.

(4) If a violator fails to attend any safe driving courses pursuant to this Subsection, the department shall suspend such violator’s driving privileges for a period of thirty days.

G. The governing authority of a municipality may enter into a cooperative endeavor agreement authorizing certified railroad law enforcement officers to assist in the enforcement of state laws and local ordinances pertaining to railroad grade crossings within its municipal limits.

H. The operator, engineer, or conductor of any train is authorized to notify the appropriate law enforcement authority of any railroad grade crossing violation within thirty-six hours of the violation. The operator, engineer, or conductor shall report such violations by affidavit which shall contain the color, license number, and any other identifiable information from the vehicle involved in the violation. In addition to the affidavit, the law enforcement officer may rely upon other evidence of a grade crossing violation including photographic or video evidence. A law enforcement officer may issue a citation to the owner or driver of the vehicle, or in the case of a leased vehicle, the lessee or driver of the leased vehicle, on the basis of the information contained in the affidavit or photographic or video evidence. The owner or lessee shall not be cited if the vehicle had been stolen. (Added by Acts 1962, No. 310, § 1; Amended by Acts 1982, No. 669, § 1; Acts 1998, 1st Ex. Sess., No. 122, § 1, eff. June 16, 1998; Acts 2001, No. 352, § 1, eff. Aug. 15, 2001; Acts 2001, No. 569, § 1, eff. Aug. 15, 2001; Acts 2005, No. 477, § 1, eff. Aug. 15, 2005; Acts 2012, No. 834, § 5, eff. July 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 834, in (F)(1), added “for deposit in the state treasury” in the fourth sentence and deleted the former last sentence, which read: “After compliance with the requirements of Article VII, Section 9(B) of the Constitution of Louisiana, an amount equal to that deposited into the state treasury shall be deposited and credited to the Railroad Crossing Safety Fund as created pursuant to the provisions of R.S. 48:393”; and deleted the former last sentence of (F)(2), which read: “After compliance with the requirements of Article VII, Section 9(B) of the Constitution of Louisiana, an amount equal to that deposited into the state treasury shall be deposited in and credited to the Railroad Crossing Safety Fund pursuant to R.S. 48:393.”

2005 Amendments. — 2005 Acts, No. 477, § 1, effective August 15, 2005, deleted “of jurisdiction” following “notify the appropriate court,” throughout (F); in (F)(1), substituted “more than two hundred dollars” for “more than one hundred seventy-five dollars,” and added the last two sentences; and in (F)(2), added the last two sentences.

2001 Amendments. — Acts 2001, No. 352, § 1, effective August 15, 2001, added (F)(3) and (F)(4); added the last sentence in (F)(1); in (F)(2), added the last two sentences, and deleted “Additionally on second offense, the person in violation shall be required to attend a court-approved driver improvement course.”.

Acts 2001, No. 569, § 1, effective August 15, 2001, added “reporting violations; penalties” to the end of the section heading; and added (H).

1998 1st Extraordinary Session Amendments. — Acts 1998, No. 122, § 1, effective June 16, 1998, added (A)(5), (E), (F), and (G).

Quoted Statutory Material. — Acts 2012, No. 834, § 14, provides that “The state treasurer is authorized and directed to transfer any balances remaining in the funds repealed and abolished in Sections 1 through 13 of this Act [Acts 2012, No. 834] to the state general fund.”

CROSS REFERENCES

Louisiana Law. — Vehicles must yield at railroad grade crossings; exceptions; penalties for violations, see La. R.S. 32:175.

Flashing signals, see La. R.S. 32:234.

Railroad Crossing Safety Fund; creation, see La. R.S. 48:393 [Repealed].

Municipal Law. — Duty to stop at railroad crossings, when. Shreveport Code of Ordinance § 90-157.

Right of way rules > obedience to signal indicating approach of railroad train. New Orleans Code of Ordinance § 154-486.

Traffic code > obedience to signal indicating approach of train (city). Baton Rouge Code of Ordinance § 11:110.

Traffic code > special stops required. Baton Rouge Code of Ordinance title 11, ch. 10.

Traffic control devices > flashing signals. New Orleans Code of Ordinance § 154-239.
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• Private Vehicles
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••• General Overview

• Rail Transportation

•• Maintenance & Safety

TORTS

• Negligence

•• General Overview. — Pursuant to former La. Rev. Stat. Ann. § 45:563 (now La. Rev. Stat. Ann. § 32:171), which was controlling at the time of the train versus car accident, the question of both negligence and contributory negligence were questions for the jury to resolve where issues relating to a green light and the train’s duty to stop existed. Daly v. Missouri P. R. Co., 488 So. 2d 489, 1986 La. App. LEXIS 7021 (May 16, 1986).

•• Causation

••• Cause in Fact. — The causal connection between the excessive speed of a train and an accident is normally not that the train, if operated at the required slower speed, could have stopped in time to avoid the accident; the causal connection is that the motorist might well have had more time to hear and observe the train and stop his vehicle in time to avoid a railroad crossing accident. Thomas v. Missouri P. R. Co., 466 So. 2d 1280, 1985 La. LEXIS 8365 (Apr. 1, 1985).

•• Defenses

••• Comparative Negligence

•••• General Overview. — Ruling that defendant railroad was 25 percent at fault in an accident in which the trailer plaintiff driver was towing was struck by a train was reversed because, under La. Rev. Stat. Ann. § 32:17, plaintiff had a duty to maintain reasonable and proper control of his vehicle while approaching the railroad crossing, the railroad had complied with its statutory duties to maintain the crossing site, and plaintiff had an unobstructed view at the crossing, was traveling too fast, and failed to yield right-of-way to the train. Kendrick v. Louisiana & North West R.R. Co., 766 So. 2d 705, 2000 La. App. LEXIS 2088 (Aug. 23, 2000).

Railroad was not negligent in an auto-train collision where an approaching driver had the windows rolled up and the radio and air conditioner on such that she could not hear the train sound its horn. Burk v. Illinois C. G. R. Co., 529 So. 2d 515, 1988 La. App. LEXIS 1569 (June 30, 1988), writ of certiorari denied by 532 So. 2d 179, 1988 La. LEXIS 2528 (La. 1988).

Pursuant to former La. Rev. Stat. Ann. § 45:563 (now La. Rev. Stat. Ann. § 32:171), which was controlling at the time of the train versus car accident, the question of both negligence and contributory negligence were questions for the jury to resolve where issues relating to a green light and the train’s duty to stop existed. Daly v. Missouri P. R. Co., 488 So. 2d 489, 1986 La. App. LEXIS 7021 (May 16, 1986).

Driver of a car was contributorily negligent with respect to a collision with a tank car at a railroad crossing because he failed to stop and failed to exercise the degree of care required by law in that he failed to see what he should have seen. Hodges v. Missouri P. R. Co., 424 So. 2d 1082, 1982 La. App. LEXIS 8670 (Dec. 21, 1982), writ of certiorari denied by 429 So. 2d 144, 1983 La. LEXIS 10018 (La. 1983).

Even if a motorist did not stop, but only slowed down and looked and listened for an approaching train while maintaining the vehicle under such control as to be able to stop immediately, the motorist could and should have seen the train approaching in time to stop; thus, the evidence was clear that the motorist was guilty of contributory negligence barring recovery. Glisson v. Missouri P. R. Co., 158 So. 2d 875, 1963 La. App. LEXIS 2151 (Dec. 3, 1963), affirmed by 246 LA. 470, 165 So. 2d 289, 1964 La. LEXIS 2588 (1964).

• Procedure

•• Multiple Defendants

••• Distinct & Divisible Harms. — Even though a railroad had provided signs at its grade crossing as required by La. Rev. Stat. Ann. § 32:169, and a driver had failed to stop at the crossing as required by La. Rev. Stat. Ann. §§ 32:171 and 32:175(A), the trial court’s allocation under La. Civ. Code Ann. art. 2323 to the railroad of most of the fault for a collision between its train and the driver’s vehicle was affirmed because of evidence that the crossing posed a unique danger. Duncan v. Kansas City S. Ry. Co., 747 So. 2d 656, 1999 La. App. LEXIS 3016 (Nov. 3, 1999), writ denied by La. 1999-3382, 758 So. 2d 150, 2000 La. LEXIS 905 (La. Mar. 24, 2000), affirmed in part and reversed in part by, remanded by La. 00-0066, 773 So. 2d 670, 2000 La. LEXIS 2747 (La. Oct. 30, 2000).

• Transportation Torts

•• Motor Vehicles. — Where the evidence showed that a driver who was killed when his truck was struck at an intersection by the railroad’s train had traversed the intersection twice before that day, he had a resultant duty under La. Rev. Stat. Ann. § 32:171 to approach the tracks with caution and to use his sense of sight and hearing to ascertain whether a train was approaching before traversing the crossing. Whitehead v. Kansas City S. Ry., 758 So. 2d 211, 1999 La. App. LEXIS 3697 (Dec. 22, 1999), writ denied by La. 2000-0209, 759 So. 2d 767, 2000 La. LEXIS 1008 (La. Apr. 7, 2000).

Drivers of vehicles have a duty to execute a lookout when coming upon a railroad crossing regardless of whether or not they believe the crossing has malfunctioning signals. Thibodeaux v. Carlock, 392 So. 2d 1084, 1980 La. App. LEXIS 5042 (Dec. 17, 1980).

Truck driver did not comply with its duty under La. Rev. Stat. Ann. § 32:171(A)(3) and (4), and former La. rev. Stat. Ann. 45:563 (now La. Rev. Stat. Ann. § 32:171) to stop, look and listen for an approaching train and the railroad was not liable for the truck passenger’s injuries, where the driver’s view of the tracks was unobstructed, the driver saw the train on the tracks, but was unaware that his truck could not stop in time to avoid a collision. Edwards v. Missouri P. R. Co., 291 So. 2d 483, 1974 La. App. LEXIS 4432 (Mar. 12, 1974).

Negligence of the driver of the automobile, which was hit by a train at a railroad crossing, was the sole proximate cause of the accident; among other factors, the driver failed to stop as required by La. Rev. Stat. Ann. § 32:171, and, had he done so, the accident would not have occurred. Theriot v. Texas & N. O. R. Co., 220 So. 2d 563, 1969 La. App. LEXIS 5301 (Mar. 3, 1969), writ of certiorari denied by 254 LA. 142, 222 So. 2d 886, 1969 La. LEXIS 2834 (1969).

In part because of La. Rev. Stat. Ann. § 32:171, a train crew was entitled to assume that a truck which approached a crossing would obey the law and stop, and because it was too late for the crew to stop the train when they realized the truck was not stopping, the last clear chance doctrine did not absolve the trucker of his own negligence. Scott v. Louisiana M. R. Co., 204 So. 2d 597, 1967 La. App. LEXIS 4875 (Nov. 29, 1967), writ of certiorari denied by 251 LA. 750, 206 So. 2d 96, 1968 La. LEXIS 2903 (1968).

Under former La. Rev. Stat. Ann. § 32:243 (now La. Rev. Stat. Ann. § 32:171), unless the circumstances require such precaution, driver need not come to a complete stop before crossing provided he has his vehicle under such control as to be able to stop immediately and has exercised due care in looking and listening for an approaching train. Sule v. Missouri P. R. Co., 181 So. 2d 280, 1965 La. App. LEXIS 3909 (Dec. 6, 1965), writ of certiorari denied by 248 LA. 916, 182 So. 2d 664, 1966 La. LEXIS 2451 (1966), writ of certiorari denied by 385 U.S. 819, 87 S. Ct. 46, 17 L. Ed. 2d 58, 1966 U.S. LEXIS 639 (1966).

••• Motor Carriers. — A railroad crew was not liable to the driver of an ambulance in a negligence action because the driver was given no statutory privilege to act differently than an ordinary motorist at the railroad crossing. LeJeune v. Union Pac. R.R., 712 So. 2d 491, 1998 La. LEXIS 979 (Apr. 14, 1998).

On an automobile driver’s action against a railroad and employee that had arisen from an accident at a crossing, the driver was not negligent under La. Rev. Stat. Ann. §§ 32:171 and 32:172 in failing to stop and look for trains at the railroad crossing. Bergeron v. Illinois C. G. R. Co., 402 So. 2d 184, 1981 La. App. LEXIS 4308 (June 29, 1981), writ of certiorari denied by 404 So. 2d 1260, 1981 La. LEXIS 10392 (La. 1981).

In part because of La. Rev. Stat. Ann. § 32:171, a train crew was entitled to assume that a truck which approached a crossing would obey the law and stop, and because it was too late for the crew to stop the train when they realized the truck was not stopping, the last clear chance doctrine did not absolve the trucker of his own negligence. Scott v. Louisiana M. R. Co., 204 So. 2d 597, 1967 La. App. LEXIS 4875 (Nov. 29, 1967), writ of certiorari denied by 251 LA. 750, 206 So. 2d 96, 1968 La. LEXIS 2903 (1968).

•• Rail Transportation

••• General Overview. — The causal connection between the excessive speed of a train and an accident is normally not that the train, if operated at the required slower speed, could have stopped in time to avoid the accident; the causal connection is that the motorist might well have had more time to hear and observe the train and stop his vehicle in time to avoid a railroad crossing accident. Thomas v. Missouri P. R. Co., 466 So. 2d 1280, 1985 La. LEXIS 8365 (Apr. 1, 1985).

TRANSPORTATION LAW

• Private Vehicles

•• Traffic Regulation

••• General Overview. — Decedent’s stalling of his vehicle on the train track prior to collision with a train did not in and of itself establish negligence or fault by the decedent. In retrospect it would have been better for the decedent to leave his car, but his action must be judged under the stress of emergency and not on the basis of the calm deliberation available after the fact. Fisher v. Walters, 428 So. 2d 431, 1983 La. LEXIS 9906 (Feb. 23, 1983).

Driver of a car was contributorily negligent with respect to a collision with a tank car at a railroad crossing because he failed to stop and failed to exercise the degree of care required by law in that he failed to see what he should have seen. Hodges v. Missouri P. R. Co., 424 So. 2d 1082, 1982 La. App. LEXIS 8670 (Dec. 21, 1982), writ of certiorari denied by 429 So. 2d 144, 1983 La. LEXIS 10018 (La. 1983).

Truck driver did not comply with its duty under La. Rev. Stat. Ann. § 32:171(A)(3) and (4), and former La. rev. Stat. Ann. 45:563 (now La. Rev. Stat. Ann. § 32:171) to stop, look and listen for an approaching train and the railroad was not liable for the truck passenger’s injuries, where the driver’s view of the tracks was unobstructed, the driver saw the train on the tracks, but was unaware that his truck could not stop in time to avoid a collision. Edwards v. Missouri P. R. Co., 291 So. 2d 483, 1974 La. App. LEXIS 4432 (Mar. 12, 1974).

Owner of a wrecker was not liable to an injured truck passenger, where the driver of the wrecker, in partial compliance with former La. Rev. Stat. Ann. §§ 45:563 and 45:562 (now La. Rev. Stat. Ann. §§ 32:171 and 32:169), brought the wrecker almost to a stop before a railroad crossing, and the passenger’s truck, which was following the wrecker and left the road to avoid hitting the wrecker, and collided with a railroad signal light standard, injuring the passenger. Caffarel v. Wolf Baking Co., 161 So. 2d 381, 1964 La. App. LEXIS 1385 (Mar. 2, 1964).

• Rail Transportation

•• Maintenance & Safety. — Where the evidence showed that a driver who was killed when his truck was struck at an intersection by the railroad’s train had traversed the intersection twice before that day, he had a resultant duty under La. Rev. Stat. Ann. § 32:171 to approach the tracks with caution and to use his sense of sight and hearing to ascertain whether a train was approaching before traversing the crossing. Whitehead v. Kansas City S. Ry., 758 So. 2d 211, 1999 La. App. LEXIS 3697 (Dec. 22, 1999), writ denied by La. 2000-0209, 759 So. 2d 767, 2000 La. LEXIS 1008 (La. Apr. 7, 2000).

Even though a railroad had provided signs at its grade crossing as required by La. Rev. Stat. Ann. § 32:169, and a driver had failed to stop at the crossing as required by La. Rev. Stat. Ann. §§ 32:171 and 32:175(A), the trial court’s allocation under La. Civ. Code Ann. art. 2323 to the railroad of most of the fault for a collision between its train and the driver’s vehicle was affirmed because of evidence that the crossing posed a unique danger. Duncan v. Kansas City S. Ry. Co., 747 So. 2d 656, 1999 La. App. LEXIS 3016 (Nov. 3, 1999), writ denied by La. 1999-3382, 758 So. 2d 150, 2000 La. LEXIS 905 (La. Mar. 24, 2000), affirmed in part and reversed in part by, remanded by La. 00-0066, 773 So. 2d 670, 2000 La. LEXIS 2747 (La. Oct. 30, 2000).

Railroad was not negligent in an auto-train collision where an approaching driver had the windows rolled up and the radio and air conditioner on such that she could not hear the train sound its horn. Burk v. Illinois C. G. R. Co., 529 So. 2d 515, 1988 La. App. LEXIS 1569 (June 30, 1988), writ of certiorari denied by 532 So. 2d 179, 1988 La. LEXIS 2528 (La. 1988).

Judgment was for brought by complainants against a railroad company and the company’s engineer arising from the death of complainants’ daughter in an automobile-train collision at a railroad crossing, where, under the provisions of La. Rev. Stat. Ann. §§ 32:171 and 32:172, the decedent was not contributorily negligent for failing to stop at the crossing. Watson v. Illinois C. G. Railroad, 355 So. 2d 1366, 1978 La. App. LEXIS 3425 (Feb. 13, 1978), writ of certiorari denied by 357 So. 2d 1168, 1978 La. LEXIS 7526 (La. 1978).

La. Rev. Stat. Ann. § 32:171 does not, by enumerating the situations in which a motorist must bring his vehicle to a complete stop at a grade crossing, reduce the degree of care that a motorist must exercise for his own safety, including the obligation imposed by La. Rev. Stat. Ann. § 32:64(A) not to drive at a greater speed than is reasonably prudent for the prevailing conditions. Aetna Casualty & Surety Co. v. Texas & P. R. Co., 209 So. 2d 561, 1968 La. App. LEXIS 5382 (Mar. 4, 1968).

§ 172. All vehicles must stop at certain railroad grade crossings.

A. (1) The department shall determine highway grade crossings of railroads on state maintained highways or roads which are of particular danger to public safety and shall erect stop signs thereat.

(2) The department shall also make a preliminary determination of highway grade crossings of railroads on non-state maintained public highways or roads which are of particular danger to public safety which shall be made available to parishes and municipalities. The governing authorities of such parishes and municipalities may erect stop signs at such crossings.

(3) The department shall promulgate rules and regulations, not later than December 15, 1998, which set forth criteria to determine those crossings which are particularly dangerous, to include but not be limited to crossings where multiple collisions have occurred, crossings which are high-profile crossings, and crossings with reduced sight distance or visibility. When such stop signs are erected, the driver of any vehicle shall stop within fifty feet, but not less than fifteen feet, from the nearest rail of such railroad and shall proceed only upon exercising due care.

B. The opinions and final report of the department promulgated or published pursuant to this Section shall not be subject to any discovery or production nor be admissible evidence in any judicial proceeding in this state.

C. A decision of the department relative to the placement of a stop sign at a crossing which possesses any other warning device shall not be considered as presumptive or conclusive evidence of fault on the part of the state or its agents or any political subdivision or its agents.

D. Nothing in this Section shall relieve the railroad of its responsibility to maintain safe crossings and operate its trains in a safe manner. (Acts 1962, No. 310, § 1; Acts 1998, 1st Ex. Sess., No. 121, § 1.)

1998 1st Extraordinary Session Amendments. — Acts 1998, No. 121, § 1, effective June 16, 1998, rewrote the section and inserted the subsection designations.

CROSS REFERENCES

Municipal Law. — Traffic code > all vehicles must stop at certain railroad grade crossings (city). Baton Rouge Code of Ordinance § 11:111.
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TRANSPORTATION LAW

• Rail Transportation

•• Maintenance & Safety

TORTS

• Negligence

•• Proof

••• Violations of Law

•••• General Overview. — Driver’s failure to stop at a railroad intersection and concede the right of way to the railroad motorcar, in accordance with La. Rev. Stat. Ann. § 32:172, was the proximate cause of the collision and the motorcar operator’s injuries. Freeman v. Vines, 262 So. 2d 93, 1972 La. App. LEXIS 6465 (Apr. 17, 1972).

• Transportation Torts

•• Motor Vehicles

••• Motor Carriers. — On an automobile driver’s action against a railroad and employee that had arisen from an accident at a crossing, the driver was not negligent under La. Rev. Stat. Ann. §§ 32:171 and 32:172 in failing to stop and look for trains at the railroad crossing. Bergeron v. Illinois C. G. R. Co., 402 So. 2d 184, 1981 La. App. LEXIS 4308 (June 29, 1981), writ of certiorari denied by 404 So. 2d 1260, 1981 La. LEXIS 10392 (La. 1981).

TRANSPORTATION LAW

• Rail Transportation

•• Maintenance & Safety. — Judgment was for brought by complainants against a railroad company and the company’s engineer arising from the death of complainants’ daughter in an automobile-train collision at a railroad crossing, where, under La. Rev. Stat. Ann. § 48:382, the sole duty to maintain the crossing fell upon the railroad company. Watson v. Illinois C. G. Railroad, 355 So. 2d 1366, 1978 La. App. LEXIS 3425 (Feb. 13, 1978), writ of certiorari denied by 357 So. 2d 1168, 1978 La. LEXIS 7526 (La. 1978).

§ 173. [Repealed.]

Repealed by Acts 2008, No. 614, § 2, effective August 15, 2008. This section was derived from Acts 1962, No. 310, § 1; Acts 1989, No. 311, §§ 1, 2.

CROSS REFERENCES

Louisiana Law. — Vehicles must yield at railroad grade crossings; exceptions; penalties for violations, see La. R.S. 32:175.

Permission for operation; crossing railroad grade crossings; markings, see La. R.S. 32:251.

§ 173.1. Railroad grade crossings; stopping required.

A. All buses transporting passengers and all commercial motor vehicles who are required to abide by 49 CFR Part 392.10, as amended, relative to methods by which a commercial motor vehicle carrying certain materials and buses transporting passengers, shall stop at railroad grade crossings within fifty feet of, and not closer than fifteen feet to, the tracks; thereafter, the driver shall listen and look in each direction along the tracks for an approaching train and ascertain that no train is approaching. When it is safe to do so, the driver may drive the commercial motor vehicle or bus across the tracks in a gear that permits the commercial motor vehicle to complete the crossing without a change of gears.

B. Notwithstanding any provision of law to the contrary, the driver of any motor vehicle carrying passengers for hire, or of any school bus whether carrying any school child or not, before crossing at grade any track or tracks of a railroad, shall stop such vehicle within fifty feet, but not less than fifteen feet, from the nearest rail of such railroad and while so stopped shall listen and look in both directions along such track for any approaching train, and for signals indicating the approach of a train, except as hereinafter provided, and shall not proceed until he can do so safely. After stopping as required herein and upon proceeding, when it is safe to do so, the driver of any said vehicle shall cross only in such gear of the vehicle that there will be no necessity for changing gears while traversing such crossing, and the driver shall not shift gears while crossing the track or tracks.

C. The driver of any school bus, in addition to the requirements of Subsection B of this Section, after coming to a complete stop, shall open the door of the school bus and shall leave it open while ascertaining that no train or other vehicle is approaching on the railroad track from either side and until immediately prior to proceeding over the railroad crossing. (Acts 2008, No. 614, § 1, eff. Aug. 15, 2008.)

Quoted Statutory Material. — Acts 2008, No.614, § 3, provides that “The Department of Public Safety and Corrections shall promulgate rules, in accordance with the Administrative Procedure Act, necessary for the enforcement of this Act.”

§ 174. Moving heavy equipment at railroad grade crossings.

A. No person shall operate or move any crawler-type tractor, steam shovel, derrick, roller, or any equipment or structure having a normal operating speed of ten or less miles per hour or a vertical body or load clearance of less than one-half inch per foot of the distance between any two adjacent axles or in any event of less than nine inches, measured above the level surface of a roadway, upon or across any tracks at a railroad grade crossing without first complying with this Section.

B. Notice of any such intended crossing shall be given to a station agent of such railroad and a reasonable time be given to such railroad to provide proper protection at such crossing.

C. Before making any such crossing the person operating or moving any such vehicle or equipment shall first stop the same not less than fifteen feet nor more than fifty feet from the nearest rail of such railroad and while so stopped shall listen and look in both directions, and shall not proceed until the crossing can be made safely.

D. No such crossing shall be made when warning is given by automatic signal or crossing gates or a flagman or otherwise of the immediate approach of a railroad train or car. If a flagman is provided by the railroad, movement over the crossing shall be under his direction. (Acts 1962, No. 310, § 1.)

§ 175. Vehicles must yield at railroad grade crossings; exceptions; penalties for violations.

A. The driver or operator of a vehicle approaching a rail-highway grade crossing identified by the presence of a railroad cross buck sign shall slow down to a speed reasonable for the existing conditions, or shall stop if necessary, before entering the crosswalk on the near side of the intersection or, in the event there is no crosswalk, at a clearly marked stop line, or if none, then at the point nearest the intersecting rail of such railroad where the driver or operator has a clear view of any approaching train. The driver or operator shall listen and look in both directions along such track for any approaching train and for signals indicating the approach of a train. Having slowed or stopped in this manner, the driver or operator shall yield the right-of-way to any approaching train and then shall proceed only upon exercising due care and upon being sure that it is safe to proceed.

B. The driver or operator of a vehicle need not yield at any such rail-highway grade crossing where a police officer or traffic-control signal directs traffic to proceed.

C. Any person who violates any provision of this Section shall be fined as follows:

(1) On first offense, the fine shall be not more than two hundred dollars or imprisonment for not more than thirty days, or both. In addition, the person in violation shall be required to attend an Operation Lifesaver Course to be given by a certified Operation Lifesaver presenter within one hundred eighty days after adjudication of the citation. It shall be the responsibility of the offender to notify the appropriate court of the successful completion of the Operation Lifesaver Course.

(2) On second and subsequent offenses, the fine shall be not more than five hundred dollars or imprisonment for not more than ninety days, or both. In addition, the person in violation shall be required to attend a one-day safe driver’s course designed by Operation Lifesaver within one hundred eighty days after adjudication of the citation. It shall be the responsibility of the offender to notify the appropriate court of the successful completion of the Operation Lifesaver Course.

(3) If an offender fails to attend any safe driving course as required in this Subsection, the department shall suspend such offender’s driving privileges for a period of thirty days.

(4) No less than twenty-five dollars of each fine imposed pursuant to the provisions of this Section shall be collected by the court and shall immediately be forwarded to the state treasurer for deposit in the state treasury.

D. The provisions of this Section do not relieve drivers or operators of the responsibility to comply with the provisions of R.S. 32:171 and 173. (Acts 1990, No. 143, § 1; Acts 2005, No. 477, § 1, eff. Aug. 15, 2005; Acts 2012, No. 811, § 9, eff. July 1, 2012; Acts 2012, No. 834, § 5, eff. July 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 811 made stylistic changes.

The 2012 amendment by Act No. 834 deleted the former second sentence of (C)(4), which read: “After compliance with the requirements of Article VII, Section 9(B) of the Constitution of Louisiana, an amount equal to that deposited into the state treasury shall be deposited in and credited to the Railroad Crossing Safety Fund pursuant to R.S. 48:393.”

2005 Amendments. — 2005 Acts, No. 477, § 1, effective August 15, 2005, added “penalties for violations” to the section heading; added (C); redesignated former (C) as (D); and deleted “32” preceding “173” in (D).

Quoted Statutory Material. — Acts 2012, No. 811, § 19, provides that “It is the intent of the legislature in enacting this Act [Acts 2012, No. 811] that the Acts that originated as House Bills Nos. 94, 372, 373, 565, 626, and 640 and Senate Bills Nos. 62, 87, 249, 314, 315, and 384, all of which re-create departments of the executive branch of state government and statutory entities made a part of such departments by law, shall not supersede the provisions of this Act [Acts 2012, No. 811], and such Acts shall not have the effect of continuing any statutory authority repealed by this Act [Acts 2012, No. 811].”

Acts 2012, No. 834, § 14, provides that “The state treasurer is authorized and directed to transfer any balances remaining in the funds repealed and abolished in Sections 1 through 13 of this Act [Acts 2012, No. 834] to the state general fund.”

CROSS REFERENCES

Louisiana Law. — Railroad Crossing Safety Fund; creation, see La. R.S. 48:393 [Repealed].
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• Private Vehicles

•• Traffic Regulation

••• General Overview

TORTS

• Negligence

•• Defenses

••• Comparative Negligence

•••• General Overview. — Ruling that defendant railroad was 25 percent at fault in an accident in which the trailer plaintiff driver was towing was struck by a train was reversed because, under La. Rev. Stat. Ann. § 32:17, plaintiff had a duty to maintain reasonable and proper control of his vehicle while approaching the railroad crossing, the railroad had complied with its statutory duties to maintain the crossing site, and plaintiff had an unobstructed view at the crossing, was traveling too fast, and failed to yield right-of-way to the train. Kendrick v. Louisiana & North West R.R. Co., 766 So. 2d 705, 2000 La. App. LEXIS 2088 (Aug. 23, 2000).

• Procedure

•• Multiple Defendants

••• Distinct & Divisible Harms. — Even though a railroad had provided signs at its grade crossing as required by La. Rev. Stat. Ann. § 32:169, and a driver had failed to stop at the crossing as required by La. Rev. Stat. Ann. §§ 32:171 and 32:175(A), the trial court’s allocation under La. Civ. Code Ann. art. 2323 to the railroad of most of the fault for a collision between its train and the driver’s vehicle was affirmed because of evidence that the crossing posed a unique danger. Duncan v. Kansas City S. Ry. Co., 747 So. 2d 656, 1999 La. App. LEXIS 3016 (Nov. 3, 1999), writ denied by La. 1999-3382, 758 So. 2d 150, 2000 La. LEXIS 905 (La. Mar. 24, 2000), affirmed in part and reversed in part by, remanded by La. 00-0066, 773 So. 2d 670, 2000 La. LEXIS 2747 (La. Oct. 30, 2000).

• Transportation Torts

•• Motor Vehicles. — Trial court erred in assessing liability against the Louisiana Department of Transportation when the evidence presented at trial showed that a logging truck driver’s failure to yield to a train was the sole cause of a train/truck accident. Lindsay v. Kan. City S. Ry. Co., 798 So. 2d 976, 2000 La. App. LEXIS 3795 (Nov. 8, 2000).

TRANSPORTATION LAW

• Private Vehicles

•• Traffic Regulation

••• General Overview. — After a driver or operator of a motor vehicle has slowed or stopped at a rail-highway grade crossing, the driver must yield the right of way to the train, and then proceed only after exercising due care and upon being certain that it is safe to proceed. Moore v. Kansas City S. R.R., 722 So. 2d 296, 1998 La. App. LEXIS 2965 (Oct. 30, 1998), writ denied by, review denied by La. 98-2943, 736 So. 2d 832, 1999 La. LEXIS 258 (La. Jan. 29, 1999).

Driver’s failure to completely stop at a railroad crossing as required by La. Rev. Stat. Ann. § 32:175, did not relieve the State Department of Transportation and Development (Louisiana) from fault for its failure to maintain the crossing, which presented an unreasonable risk of harm because of the underbrush obstructing the view of oncoming trains. Moore v. Kansas City S. R.R., 722 So. 2d 296, 1998 La. App. LEXIS 2965 (Oct. 30, 1998), writ denied by, review denied by La. 98-2943, 736 So. 2d 832, 1999 La. LEXIS 258 (La. Jan. 29, 1999).

The driver was found to be the sole cause in fact of the accident, because he failed to yield to the oncoming train as required under La. Rev. Stat. Ann. § 32:175(A). Plaisance v. People’s Moss Gin, 694 So. 2d 1101, 1997 La. App. LEXIS 1207 (Apr. 30, 1997), writ denied by La. 97-2041, 703 So. 2d 1309, 1997 La. LEXIS 3646 (La. Nov. 21, 1997).

§ 176. Required notification of recording devices carried on railroad trains.

Immediately following a railroad crossing accident, the engineer or a responsible member of the crew, if the engineer is unable to provide the information, shall inform the law enforcement officer investigating such accident if the train possesses an event recorder which records and preserves any information which is relevant to the accident or may be of assistance in the investigation of the accident. Upon request of the law enforcement officer, the railroad or its representative shall provide, in a timely manner, any such information contained on the event recorder whose release is not prohibited by federal law, rule, or regulation. (Acts 1998, 1st Ex. Sess., No. 87, § 1.)

SUBPART G. OPERATION OF MOTORCYCLES, MOTOR-DRIVEN CYCLES AND BICYCLES.

§ 190. Safety helmets.

A. No person shall operate or ride upon any motorcycle, motor-driven cycle, or motorized bicycle unless the person is equipped with and is wearing on the head a safety helmet of the type and design manufactured for use by operators of such vehicles, which shall be secured properly with a chin strap while the vehicle is in motion. All such safety helmets shall consist of lining, padding, visor, and chin strap and shall meet such other specifications as shall be established by the commissioner.

B. It shall be unlawful to manufacture, sell, or distribute any protective helmet for use by the operator of a motorcycle, motor driven cycle, or motorized bicycle, or for use by the passenger thereon, unless such protective helmet is of a type and specification approved by the commissioner who shall publish a notice of such approval.

C. Notwithstanding the provisions of this Section, the police authorities of a village, town, city, or parish may issue a permit exempting members of organizations sponsoring, conducting, or participating in parades or other public exhibitions from the provisions of this Section while such members are actually participating in a parade or other public exhibition.

D. This Section does not apply to a person operating or riding in an autocycle if the vehicle is equipped with a roof which meets or exceeds standards for a safety helmet.

E. It shall be unlawful to manufacture, sell, or distribute any protective helmet for use by the operator of a motorcycle, motor driven cycle, or motorized bicycle, or for use by the passenger thereon, unless the manufacturer of the protective helmet obtains and maintains liability insurance of not less than one hundred thousand dollars for each occurrence of liability of the manufacturer for fault in the design, materials, or workmanship of the protective helmet. In addition to any other penalty provided in this Section, the commissioner may prohibit the movement, sale, or distribution of any protective helmet if the manufacturer is not covered by insurance as required by this Subsection.

F. Any person who violates any provision of this Section shall upon conviction be fined fifty dollars which shall include all costs of court. Notwithstanding any contrary provision of law, no other cost or fee shall be assessed against any person for a violation of this Section. (Added by Acts 1968, No. 273, § 1; Amended by Acts 1976, No. 671, § 1; Acts 1977, No. 113, § 1, effective June 22, 1977; Acts 1981, No. 517, § 1, effective Jan. 1, 1982; Acts 1986, No. 53, § 1; Acts 1986, No. 531, § 1; Acts 1989, No. 278, § 1; Acts 1989, No. 520, § 1; Acts 1999, No. 404, § 1, eff. Aug. 15, 1999; Acts 2004, No. 742, § 1, eff. Aug. 15, 2004.)

2004 Amendments. — Acts 2004, No. 742, § 1, effective August 15, 2004, deleted (A)(2) and (3) and deleted subparagraph designation (A)(1); and in (A), deleted “under the age of eighteen years” following “No person” in the first sentence, and substituted “motor-driven” for “motor driven.”

1999 Amendments. — Acts 1999, No. 404, § 1, effective August 15, 1999, designated (A)(1), and in this paragraph, substituted “No person under the age of eighteen years shall operate” for “No person shall operate” in the first sentence, and added (A)(2) and (A)(3).

CROSS REFERENCES

Louisiana Law. — Riding on motorcycles, see La. R.S. 32:191.

Off-road vehicles; authorization for use on the shoulders of certain public roads and highways; authorization for use on certain public property, see La. R.S. 32:299.

Municipal Law. — Motorcycles > required equipment. New Orleans Code of Ordinance § 154-1473.

Motorcycles and motor-driven cycles > use of safety helmet. Shreveport Code of Ordinance § 90-172.

Motorcycles. New Orleans Code of Ordinance ch. 154, art. XVIII.

Traffic and vehicles: operation of vehicles > motorcycles and motor-driven cycles. Shreveport Code of Ordinance ch. 90, art. IV, div. 5.

Traffic code > equipment for motorcycle riders (city). Baton Rouge Code of Ordinance § 11:245.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A motorcyclist should have medical payment coverage with the vehicle insurance, but other policies fulfill the requirement of $10,000 for bodily injuries for those who choose not to wear a helment over 18 years old., OPINION 99-248, La. Atty. Gen. Op. No. 1999-248; 1999 La. AG LEXIS 287.

§ 190.1. Eye protective devices to be worn by motorcyclist; windshield on motorcycle.

A. No person shall operate a motorcycle or motor driven cycle unless the person is wearing an eye protective device of a type approved for such use by the secretary, except when the motorcycle or motor driven cycle is equipped with a windshield of sufficient height to afford adequate eye protection that meets the requirements of R.S. 32:358.

B. The secretary shall approve only goggles, face shields, or safety glasses which will meet performance specifications established by him.

C. Eye protective devices used at night shall not be tinted.

D. This Section shall not apply to persons riding within an enclosed cab. (Added by Acts 1970, No. 538, § 3. Amended by Acts 1977, No. 113, § 1, eff. June 22, 1977; Acts 1984, No. 808, § 1.)

CROSS REFERENCES

Municipal Law. — Motorcycles and motor-driven cycles > eye protective devices to be worn by motorcyclist; windshield on motorcycle. Shreveport Code of Ordinance § 90-173.

Traffic code > equipment for motorcycle riders (city). Baton Rouge Code of Ordinance § 11:245.

§ 191. Riding on motorcycles.

A. A person operating a motorcycle shall ride only upon the permanent and regular seat attached thereto. Such operator shall not carry any other person or child nor shall any other person or child ride on a motorcycle unless such motorcycle is designed to carry more than one person, in which event a passenger may ride upon the permanent and regular seat if designed for two persons, or upon another seat firmly attached to the rear or side on the motorcycle.

B. A person shall ride upon a motorcycle only while sitting astride the seat, facing forward, with not more than one leg on each side of the motorcycle.

C. No person shall operate a motorcycle while carrying any package, bundle, or other article which prevents him from keeping both hands on the handlebars.

D. No operator shall carry any person or child nor shall any person or child ride in a position that will interfere with the operation or control of the motorcycle or the view of the operator.

E. No operator shall carry or transport an infant or child on a motorcycle who is required to be restrained in a rear-facing child safety seat or a forward-facing child safety seat according to the provisions of R.S. 32:295. A child at least five years of age or older is only authorized to be a passenger on a motorcycle if such child is properly seated on the motorcycle and such child is wearing a safety helmet in accordance with the provisions of R.S. 32:190. (Added by Acts 1962, No. 310, § 1; Amended by Acts 1968, No. 273, § 2; Acts 1970, No. 538, § 4; Acts 2006, No. 98, § 1, eff. Aug. 15, 2006.)

2006 Amendments. — Acts 2006, No. 98, § 1, effective August 15, 2006, inserted “or child” following “any other person” twice in (A) and twice in (D); and added (E).

CROSS REFERENCES

Municipal Law. — Motorcycles and motor-driven cycles > riding on generally. Shreveport Code of Ordinance § 90-171.

Traffic code > operation of bicycles and play vehicles. Baton Rouge Code of Ordinance Title 11, Ch. 20.

Traffic code > riding on motorcycles (city). Baton Rouge Code of Ordinance § 11:241.

Traffic code > special equipment for motorcycles. Baton Rouge Code of Ordinance title 11, ch. 21.

§ 191.1. Operating motorcycles on roadways laned for traffic.

A. All motorcycles are entitled to full use of a lane and no motor vehicle shall be driven in such manner as to deprive any motorcycle of the full use of a lane. This Subsection shall not apply to motorcycles operated two abreast in a single lane.

B. The operator of a motorcycle shall not overtake and pass in the same lane occupied by the vehicle being overtaken.

C. No person shall operate a motorcycle between lanes of traffic or between adjacent lines or rows of vehicles.

D. Motorcycles shall not be operated more than two abreast in a single lane.

E. Subsections (B) and (C) shall not apply to police officers in the performance of their official duties. (Added by Acts 1970, No. 538, § 5; Acts 1999, No. 631, § 1.)

1999 Amendments. — Acts 1999, No. 631, § 1, effective August 15, 1999, substituted “Subsection” for “subsection” in (A).

CROSS REFERENCES

Municipal Law. — Traffic code > operating motorcycles on roadways laned for traffic (city). Baton Rouge Code of Ordinance § 11:242.

JUDICIAL DECISIONS
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••• General Overview

TORTS

• Negligence

•• Defenses

••• Comparative Negligence

•••• General Overview. — A motorcycle driver’s unreasonable conduct in passing between moving lanes of traffic violated La. Rev. Stat. Ann. § 32:191.1 and was contributory negligence that rendered him liable for one-half of the amount of personal injury damages awarded to the motorcycle passenger against an automobile driver who was negligent in failing to see the approaching motorcycle. Great American Ins. Cos. v. Marshall, 355 So. 2d 1044, 1978 La. App. LEXIS 3971 (Feb. 14, 1978).

TRANSPORTATION LAW

• Private Vehicles

•• Traffic Regulation

••• General Overview. — Evidence showed that the motorcyclist did not operate his motorcycle between rows of traffic in violation of La. Rev. Stat. Ann. § 32:191.1(B)(C), and the motorcyclist was not guilty of contributory negligence for the accident with an automobile. Teal v. Allstate Ins. Co., 348 So. 2d 83, 1977 La. App. LEXIS 3684 (May 17, 1977), writ of certiorari denied by 351 So. 2d 164, 1977 La. LEXIS 5567, 1977 La. LEXIS 6933 (La. 1977).

§ 191.2. Clinging to other vehicles.

No person riding upon a motorcycle shall attach himself or the motorcycle to any other vehicle (or streetcar) on a roadway. (Added by Acts 1970, No. 538, § 5.)

§ 191.3. Footrests and handlebars.

A. Any motorcycle carrying a passenger, other than in a sidecar or enclosed cab, shall be equipped with footrests for such passenger.

B. No person shall operate any motorcycle with handlebars that require the hands of the operator to be above the operator’s shoulder height when the operator is sitting astride the seat and the operator’s hands are on the handlebar grips. (Added by Acts 1970, No. 538, § 5; Amended by Acts 2012, No. 473, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 473 rewrote (B), which formerly read: “No person shall operate any motorcycle with handlebars more than fifteen inches in height above the portion of the seat occupied by the operator.”

CROSS REFERENCES

Municipal Law. — Traffic code > footrests and handlebars (city). Baton Rouge Code of Ordinance § 11:244.

§ 192. Riding on motor-driven cycles.

Not more than one person shall be allowed to ride upon a motor-driven cycle. (Acts 1962, No. 310, § 1.)

§ 193. Operation of bicycles; general provision.

The regulations applicable to bicycles shall apply whenever a bicycle is operated upon any highway or upon any path set aside for the exclusive use of bicycles, subject to those exceptions stated hereafter. (Acts 1962, No. 310, § 1.)

CROSS REFERENCES

Municipal Law. — Transportation > bicycles. Baton Rouge Code of Ordinance title 10, ch. 7.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 32:193 et. seq., OPINION NUMBER 82-444, La. Atty. Gen. Op. No. 1982-444; 1983 La. AG LEXIS 707.

§ 194. Traffic laws apply to persons riding bicycles.

Every person riding a bicycle upon a highway of this state shall be granted all of the rights and shall be subject to all the duties applicable to the driver of a vehicle by this Chapter, except as to special regulations in this Part, including special regulations applying to peace officers utilizing bicycles in furtherance of their official duties, and except as to those provisions of this Chapter which by their very nature can have no application. (Acts 1962, No. 310, § 1; Acts 2011, No. 98, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 98 added “including special regulations applying to peace officers utilizing bicycles in furtherance of their official duties.”

CROSS REFERENCES

Municipal Law. — Bicycles > application of ch. to riders. Shreveport Code of Ordinance § 90-421.

Bicycles > traffic laws applicable to persons riding bicycles. New Orleans Code of Ordinance § 154-1411.

Traffic code > traffic laws apply to persons riding bicycles (city). Baton Rouge Code of Ordinance § 11:221.

JUDICIAL DECISIONS
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EVIDENCE
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GOVERNMENTS
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• Transportation Torts

•• Motor Vehicles

EVIDENCE

• Inferences & Presumptions

•• General Overview. — As bicycle riders were equated with drivers of vehicles, nothing in the nature of bicycles prevented the application of the rear-end collision negligence presumption in a suit where a truck driver was accused of running over two men on a bicycle that the truck driver had approached from behind. Duzon v. Stallworth, 866 So. 2d 837, 2002 La. App. LEXIS 3836 (Dec. 11, 2002), writ denied by La. 2003-0589, 842 So. 2d 1101, 2003 La. LEXIS 1470 (La. May 2, 2003), writ denied by La. 2003-0605, 842 So. 2d 1110, 2003 La. LEXIS 1473 (La. May 2, 2003).

GOVERNMENTS

• Public Improvements

•• Bridges & Roads. — In a bicyclist’s negligence suit against the city and the city water and sewerage board for injuries he sustained when he hit a depression or ridge in the road causing him to fall of his bicycle, the trial court was not clearly wrong or manifestly erroneous in finding that the bicyclist was not at fault, because a reasonable bicyclist approaching the depression could not be expected to see the defective ridge as he approached, and, considering that the defective ridge was at an intersection, it was reasonable to determine that the bicyclist could not continuously look down at the street. Engles v. City of New Orleans, 872 So. 2d 1166, 2004 La. App. LEXIS 432 (Feb. 25, 2004), writ denied by La. 2004-1432, 882 So. 2d 1141, 2004 La. LEXIS 2904 (La. Sept. 24, 2004), writ denied by La. 2004-2654, 891 So. 2d 697, 2005 La. LEXIS 80 (La. Jan. 7, 2005).

TORTS

• Negligence

•• Defenses

••• Comparative Negligence

•••• General Overview. — Cyclist who was injured while riding her bike across a negligently constructed bridge was not at fault in the accident and did not breach her duty to keep a lookout because the cyclist was required to direct her attention to motor vehicles and pertinent traffic controls as well as to the roadway and the cracks and gaps in the bridge pavement were not apparent or conspicuous. Clement v. State, 528 So. 2d 176, 1988 La. App. LEXIS 1197 (May 17, 1988), writ of certiorari denied by 532 So. 2d 157, 1988 La. LEXIS 2042 (La. 1988).

• Transportation Torts

•• Motor Vehicles. — In a negligence case, summary judgment was properly granted in favor of a driver and an insurer where the driver’s act of swerving a car into a ditch in order to avoid a bicyclist traveling in the middle of a road constituted a sudden emergency; the bicyclist was required to ride on the right side of the road, and the driver could have assumed that nothing was traveling on the wrong side of the road. Lee v. Davis, 864 So. 2d 780, 2003 La. App. LEXIS 3676 (Dec. 30, 2003).

Bicyclist is subject to the same traffic laws as the driver of a motor vehicle; a motorist was not required to anticipate such overwhelming recklessness as that displayed by a bicyclist who had no headlights on the bicycle while operating it at night, who wore no reflective clothing, and who was intoxicated when he attempted to cross two lanes of traffic in front of a police vehicle with both lights and sirens activated. Lawrence v. City of Kenner, 761 So. 2d 796, 2000 La. App. LEXIS 1223 (May 17, 2000), writ denied by La. 2000-1768, 768 So. 2d 1285, 2000 La. LEXIS 2587 (La. Sept. 22, 2000).

A bicyclist who was attempting to execute a left turn while riding on a road had the same obligations and duties as those of a motorist to ensure he could safely execute his turn. Bird v. Black, 420 So. 2d 1280, 1982 La. App. LEXIS 8124 (Oct. 13, 1982).

Under La. Rev. Stat. Ann. § 32:194, a bicycle rider was subject to the same duty as a motorist to keep a proper lookout at all times, and the bicyclist, as a motorist, was required by La. Rev. Stat. Ann. § 32:104A to be certain, before executing a left turn, that the turn could be made without danger from normal overtaking or oncoming traffic. Hanks v. Melancon, 338 So. 2d 1215, 1976 La. App. LEXIS 4583 (Nov. 10, 1976).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 32:193 et. seq., OPINION NUMBER 82-444, La. Atty. Gen. Op. No. 1982-444; 1983 La. AG LEXIS 707.

§ 195. Riding on bicycles.

A. A person propelling a bicycle shall not ride other than upon or astride a permanent or regular seat attached thereto.

B. No bicycle shall be used to carry more persons at one time than the number for which it is designed and equipped.

C. A person operating a bicycle shall at all times keep at least one hand upon the handle bars thereof. (Acts 1962 No. 310, § 1.)

CROSS REFERENCES

Municipal Law. — Bicycles > carrying articles. New Orleans Code of Ordinance § 154-1420.

Bicycles > manner of riding. New Orleans Code of Ordinance § 154-1419.

Bicycles > one-handed steering. New Orleans Code of Ordinance § 154-1414.

Bicycles > use of permanent seat required; carrying excess persons. Shreveport Code of Ordinance § 90-423.

Traffic code > riding on bicycles (city). Baton Rouge Code of Ordinance § 11:223.

§ 196. Clinging to vehicles.

No person riding upon bicycle, any skates, skateboard or any other nonmotorized rideable device shall attach himself or the bicycle, device to any vehicle upon a highway. (Acts 1962, No. 310, § 1; Acts 2004, No. 572, § 1, eff. Aug. 15, 2004.)

2004 Amendments. — Acts 2004, No.572, § 1, effective August 15, 2004, inserted “skates, skateboard or any other nonmotorized rideable device” following “upon any bicycle,” and substituted “or the device” for “or the bicycle.”

CROSS REFERENCES

Municipal Law. — Bicycles > clinging to vehicles. Shreveport Code of Ordinance § 90-432.

Traffic code > clinging to moving vehicles (city). Baton Rouge Code of Ordinance § 11:275.

Traffic code > clinging to other vehicles (city). Baton Rouge Code of Ordinance § 11:243.

Traffic code > clinging to vehicles (city). Baton Rouge Code of Ordinance § 11:227.


§ 197. Riding on roadways and bicycle paths.

A. Every person operating a bicycle upon a roadway shall ride as near to the right side of the roadway as practicable, exercising due care when passing a standing vehicle or one proceeding in the same direction, except under any of the following circumstances:

(1) When overtaking and passing another bicycle or vehicle proceeding in the same direction.

(2) When preparing for a left turn at an intersection or into a private road or driveway.

(3) When reasonably necessary to avoid fixed or moving objects, vehicles, bicycles, pedestrians, animals, surface hazards, or substandard width lane or any other conditions that make it unsafe to continue along the right-hand curb or edge of the roadway. For purposes of this Paragraph, a “substandard width lane” is a lane that is too narrow for a bicycle and a vehicle to travel safely side by side within the lane.

(4) When approaching a place where a right turn is authorized.

B. Repealed by Acts 2011, No. 244, § 3, effective August 15, 2011.

C. Persons riding bicycles upon a roadway shall not ride more than two abreast except on paths or parts of roadways set aside for the exclusive use of bicycles.

D. Persons riding bicycles shall be allowed to operate on the shoulder of a roadway.

E. Any person operating a bicycle upon a roadway or a highway, where there are two or more marked traffic lanes and traffic travels in only one direction, may ride as near the left-hand curb or shoulder of that roadway as practicable when preparing for a left turn. (Acts 1962, No. 310, § 1; Acts 2010, No. 618, §§ 2, 4, eff. Aug. 15, 2010; Acts 2010, No. 813, § 1, eff. Aug. 15, 2010; Acts 2011, No. 244, § 3, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 244 deleted (B).

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute merged La. R.S. 32:197, as amended by Acts 2010, No. 618, §§ 2, 4, with La. R.S. 32:197, as amended by Acts 2010, No. 813, § 1.

2010 Amendments. — The 2010 amendment by No. 618 rewrote (A), which formerly read: “Every person operating a bicycle upon a roadway shall ride as near to the right side of the roadway as practicable, exercising due care when passing a standing vehicle or one proceeding in the same direction”; deleted (C); and added (D) and (E).

The 2010 amendment by No. 813 added (B); and redesignated former (B) and (C) as (C) and (D).

CROSS REFERENCES

Municipal Law. — Bicycles > riding more than two abreast. Shreveport Code of Ordinance § 90-429.

Bicycles > riding on roadway prohibited when bicycle paths provided. Shreveport Code of Ordinance § 90-428.

Bicycles > riding on roadways and bicycle paths. New Orleans Code of Ordinance § 154-1415.

Bicycles > to be ridden on right side of roadway. Shreveport Code of Ordinance § 90-427.

Traffic code > riding on roadways and bicycle paths (city) penalty. Baton Rouge Code of Ordinance § 11:224.
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CIVIL PROCEDURE

• Summary Judgment

•• Standards

••• General Overview. — In a negligence case, summary judgment was properly granted in favor of a driver and an insurer where the driver’s act of swerving a car into a ditch in order to avoid a bicyclist traveling in the middle of a road constituted a sudden emergency; the bicyclist was required to ride on the right side of the road, and the driver could have assumed that nothing was traveling on the wrong side of the road. Lee v. Davis, 864 So. 2d 780, 2003 La. App. LEXIS 3676 (Dec. 30, 2003).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Vehicular Crimes

••• Traffic Regulation Violations

•••• General Overview. — Police officers had probable cause to stop defendant and the trial court did not err in denying suppression of the drug evidence the officers found, where the officers stopped defendant because of the erratic manner in which he was operating his bicycle, it was late at night, the street was dark, and the area was known as a high crime zone and and he was in violation of a traffic ordinance. State v. Flowers, 880 So. 2d 887, 2004 La. App. LEXIS 1865 (July 27, 2004).

• Arrests

•• Probable Cause. — Evidence of a crack pipe discarded by defendant, when he was approached by a police officer after being stopped while riding a bicycle, was properly suppressed where the State failed to prove that defendant was observed violating La. Rev. Stat. § 32:197(A). State v. Muse, 772 So. 2d 839, 2000 La. App. LEXIS 2610 (Oct. 25, 2000), writ denied by La. 2000-3187, 781 So. 2d 562, 2001 La. LEXIS 213 (La. Jan. 12, 2001).

GOVERNMENTS

• Legislation

•• Statutory Remedies & Rights. — Driver’s failure to make certain that the way was clear for him to make a safe passage across the intersection before he entered it was the sole causative factor leading to the accident, and driver was 100 percent at fault; the fault assessment was proper even where it was established that the decedent was operating his bicycle in violation of La. Rev. Stat. Ann. §§ 32:123 and 32:197. Guillot v. Valley Forge Ins. Co., 753 So. 2d 891, 1999 La. App. LEXIS 3488 (Dec. 8, 1999).

TRANSPORTATION LAW

• Private Vehicles

•• Traffic Regulation

••• General Overview. — Where a bicyclist was not riding on the right side of the road as required by La. Rev. Stat. Ann. § 32:197(A), but was instead traveling against traffic, the bicyclist was solely responsible for his collision with a driver who was unable to avoid the accident. LeBlanc ex rel. LeBlanc v. Fidelity Fire & Casualty Ins. Co., 633 So. 2d 891, 1994 La. App. LEXIS 770 (Mar. 11, 1994).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 32:193 et. seq., OPINION NUMBER 82-444, La. Atty. Gen. Op. No. 1982-444; 1983 La. AG LEXIS 707.

§ 198. Operating motorized bicycles.

A motorized bicycle shall only be operated upon the roadway of the highways of this state by a person fifteen years of age or older who possesses a valid Louisiana driver’s license and shall not be operated upon sidewalks or interstate highways. (Added by Acts 1977, No. 113, § 1, eff. June 22, 1977.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — To operate a moped in Louisiana a person must be at least 15 years old, possess a valid Louisiana driver’s license and the moped must not be driven on the sidewalks or interstate highways. R.S. 32:198, 401(12)., OPINION No. 82-817, La. Atty. Gen. Op. No. 1982-817; 1982 La. AG LEXIS 269.

§ 199. Bicycle helmets; restraining seats.

A. The following words and phrases when used in this Section shall have the meaning assigned to them:

(1) “Approved helmet” means a bicycle helmet that meets or exceeds the following minimum bicycle helmet safety standards:

(a) A bicycle helmet that was manufactured prior to March, 1999, shall meet or exceed the minimum bicycle helmet safety standards set by the American National Standards Institute or the Snell Memorial Foundation.

(b) A bicycle helmet that was manufactured after March, 1999, shall meet or exceed the minimum bicycle helmet safety standards set by the Consumer Product Safety Commission.

(2) “Bicycle” means a human-powered vehicle with two tandem wheels designed to transport, by pedaling, one or more persons.

(3) “Operator” means a person who travels on a bicycle seated on a saddle seat from which that person is intended to and can pedal the bicycle.

(4) “Passenger” means any person who travels on a bicycle in any manner except as an operator.

(5) “Restraining seat” means a seat separate from the saddle seat of the operator of the bicycle that is fastened securely to the frame of the bicycle and is adequately equipped to restrain the passenger in such seat and protect such passenger from the moving parts of the bicycle.

B. With regard to any bicycle used on a public roadway, public bicycle path, or other public right-of-way, no parent, guardian, or person with legal responsibility for the safety and welfare of a child shall knowingly allow any of the following:

(1) Such child under the age of twelve to operate or ride as a passenger on a bicycle without wearing an approved helmet of good fit fastened securely upon the head with the straps of the helmet.

(2) Such child who weighs less than forty pounds or is less than forty inches in height to be a passenger on a bicycle without being properly seated in and adequately secured to a restraining seat.

C. Notice shall be provided in accordance with the following provisions:

(1) A person regularly engaged in the business of selling or renting bicycles shall post a sign stating the following: “Louisiana law requires a bicycle operator or passenger under the age of twelve years to wear a bicycle helmet when riding a bicycle. Louisiana law also requires a passenger who weighs less than forty pounds or is less than forty inches in height to be properly seated in and adequately secured to a restraining seat.”

(2) The sign must be at least twenty-four inches in length and twelve inches in width. The lettering on the sign must be at least one inch in height. The sign must be posted conspicuously so that it is clearly visible to all persons buying or renting bicycles.

D. The issuance of a citation for a violation of this Section shall not be prima facie evidence of negligence. The comparative negligence statutes of Louisiana shall apply in these cases as in all other cases of negligence.

E. The Louisiana Highway Safety Commission shall provide funds to the Louisiana Safe Kids Coalition to be used for the purchase of bicycle helmets. These helmets shall be distributed by the Louisiana Safe Kids Coalition to indigent persons in furtherance of the provisions of this Section.

F. The provisions of R.S. 32:57 shall not apply to a violation of this Section. No civil penalties or court costs shall be assessed for any violation of this Section. (Acts 2001, No. 447, § 1, effective March 1, 2002.)

§ 200. Operation of motor scooters on sidewalks.

A. Any parish or municipal governing authority may authorize the operation of motor scooters at a speed not to exceed twenty miles per hour by persons eight years old or older between sunrise and sunset on any sidewalk under its jurisdiction.

B. With regard to any motor scooter used pursuant to Subsection A of this Section, no parent, guardian, or person with legal responsibility for the safety and welfare of a child shall knowingly allow such child under the age of eighteen to operate or ride as a passenger on a motor scooter without wearing an approved helmet of good fit fastened securely upon the head with the straps of the helmet.

C. Notice shall be provided in accordance with the following provisions:

(1) A person regularly engaged in the business of selling or renting motor scooters shall post a sign stating the following: “Louisiana law requires a motor scooter operator or passenger under the age of eighteen years to wear a helmet when riding a motor scooter.”

(2) The sign must be at least twenty-four inches in length and twelve inches in width. The lettering on the sign must be at least one inch in height. The sign must be posted conspicuously so that it is clearly visible to all persons buying or renting motor scooters.

D. The issuance of a citation for a violation of this Section shall not be prima facie evidence of negligence. The comparative negligence statutes of Louisiana shall apply in these cases as in all other cases of negligence. (Acts 2004, No. 805, § 1, eff. Aug. 15, 2004.)

§ 201. Harassment of bicyclists prohibited; penalties.

A. It shall be unlawful to harass, taunt, or maliciously throw objects at or in the direction of any person riding a bicycle.

B. Any person who violates this Section shall be fined not less than two hundred dollars or imprisoned for not more than thirty days. (Acts 2009, No. 147, § 1, eff. Aug. 15, 2009.)

§ 202. Louisiana Bicycle and Pedestrian Safety Fund.

A. There is hereby created, as a special fund in the state treasury, the Louisiana Bicycle and Pedestrian Safety Fund, hereinafter referred to as the “fund”. The source of monies for the fund shall be that portion of the monies derived from fees imposed and dedicated to the fund pursuant to the provisions of R.S. 47:463.148, and grants, gifts, and donations and any other monies received by the state for the purposes of bicycle and pedestrian safety and which are appropriated to the fund.

B. After compliance with the requirements of Article VII, Section 9(B) of the Constitution of Louisiana, relative to the Bond Security and Redemption Fund, an amount equal to that deposited into the state treasury from the foregoing sources shall be deposited in and credited to the fund. The monies in the fund shall be invested by the treasurer in the same manner as the state general fund, and interest earnings shall be deposited into the fund. All unexpended and unencumbered monies remaining in the fund at the end of each fiscal year shall remain in the fund.

C. Monies in the fund shall be subject to annual appropriation by the legislature for use by the Department of Transportation and Development. The monies in the fund shall be allocated and disbursed by the secretary of the Department of Transportation and Development and used solely for bicycle and pedestrian safety. (Acts 2010, No. 840, § 1, eff. Aug. 15, 2010.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “R.S. 47:463.148” for “R.S. 47:463.141” in (A), as enacted by Acts 2010, No. 840, § 1.

CROSS REFERENCES

Louisiana Law. — Special prestige license plate; “Share the Road”, see La. R.S. 47:463.148.

§ 203. Motor vehicles operating in bicycle lanes.

A. No person shall operate a motor vehicle in a bicycle lane except as follows:

(1) To prepare for a turn within a distance of two hundred feet from the intersection.

(2) To enter or leave the roadway onto an alley, private road, or driveway.

(3) To enter or leave a parking space when parking is permitted adjacent to the bicycle lane.

B. Any person operating a motor vehicle upon a bicycle lane in accordance with Subsection A of this Section shall yield the right-of-way to all bicycles and electric mobility aids within the bicycle lane.

C. This Section shall not prohibit the use of a motorized bicycle in a bicycle lane when the operator travels at no speed greater than what is reasonable or prudent, has due regard for visibility, traffic conditions, and the condition of the roadway surface of the bicycle lane and in a manner which does not endanger the safety of bicyclists.

D. In case of an emergency, the driver of a motor vehicle may lawfully operate the vehicle in a bicycle lane in accordance with the normal standards of prudent conduct to protect himself and others from harm. When the emergency ends, the motor vehicle shall not be operated in the bicycle lane. (Acts 2010, No. 618, § 2, eff. Aug. 15, 2010.)

SUBPART G-1. ELECTRIC MOBILITY AIDS.

Editor’s Notes. — Acts 2004, No. 451, § 1, effective June 24, 2004, enacted Subpart G-1 of Part 4 of Chapter 1 of Title 32, comprised of R.S. 32:200.

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated former R.S. 32:200 as enacted by Acts 2004, No. 451, § 1, as R.S. 32:206.

§ 206. Electric mobility aids.

A. A person with a mobility impairment operating an electric mobility aid shall have the same rights as an able-bodied pedestrian to use streets, sidewalks, and walkways. In addition, an electric mobility aid may be operated on the following roadways during daylight hours only:

(1) A road or street where the posted speed limit is twenty-five miles per hour or less or where suitable sidewalks or bicycle paths are not available.

(2) A marked bicycle path or designated bicycle lane.

(3) Within any residential subdivision.

(4) Any street or roadway when necessary to cross or as a reasonable accommodation under the Americans with Disabilities Act, 42 U.S.C. 12131, et seq., because of physical barriers, such as a lack of curb cuts or sidewalks, to other means of access by persons using mobility aids.

B. An electric mobility aid shall not be considered a vehicle for purposes of defining “equipment” as referenced in Part V of Chapter 1 of this Title.

C. A valid driver’s license shall not be prerequisite to operating an electric mobility aid.

D. Electric mobility aids shall not be required to register and be insured in accordance with R.S. 32:51.

E. As used in this Section, an “electric mobility aid” shall mean a mobility aid, usable indoors and designed for and used by individuals and which is prescribed by a physician for a medical condition that affects the user’s ability to ambulate independently. To qualify as an electric mobility aid, a mobility aid must not be capable of exceeding a speed of twenty miles per hour on a paved surface when operating under its own power.

F. A parish, municipality or the Department of Transportation and Development may prohibit or regulate the operation of an electric mobility aid on any road, sidewalk, street, or bicycle path under its jurisdiction if the governing body of the parish, municipality, or the Department of Transportation and Development determines that such a prohibition or regulation is necessary and in the interest of safety. (Acts 2004, No. 451, § 1, eff. June 24, 2004.)

Editor’s Notes. — Acts 2004, No. 451, § 1, effective June 24, 2004, enacted Subpart G-1 of Part 4 of Chapter 1 of Title 32, comprised of R.S. 32:200.

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated former R.S. 32:200 as enacted by Acts 2004, No. 451, § 1, as R.S. 32:206.

SUBPART H. PEDESTRIANS’ RIGHTS AND DUTIES.

§ 211. Pedestrians subject to traffic regulations.

Pedestrians shall be subject to traffic-control signals at intersections as provided in R.S. 32:233 unless otherwise required by local ordinance, but at all other places pedestrians shall be accorded the privileges and shall be subject to the restrictions stated in this Part. (Acts 1962, No. 310, § 1.)

CROSS REFERENCES

Municipal Law. — Pedestrians. New Orleans Code of Ordinance Ch. 154, Art. XV.

Traffic code > pedestrian obedience to traffic-control devices and traffic regulations (city). Baton Rouge Code of Ordinance § 11:90.

Traffic code > pedestrians’ rights and duties, Title 11, Ch. 8.

§ 212. Pedestrians right-of-way in crosswalks.

A. When traffic-control signals are not in place or not in operation, the driver of a vehicle shall stop and yield the right-of-way, to a pedestrian crossing the roadway within a crosswalk when the pedestrian is upon the roadway upon which the vehicle is traveling or the roadway onto which the vehicle is turning.

B. No pedestrian shall suddenly leave a curb or other place of safety and walk or run into the path of a vehicle which is so close that it is impossible for the driver to yield.

C. Whenever any vehicle is stopped at a marked crosswalk or at any unmarked crosswalk at an intersection to permit a pedestrian to cross the roadway, the driver of any other vehicle approaching from the rear shall not overtake and pass such stopped vehicle.

D. Subsection A of this Section shall not apply where the pedestrian is crossing a roadway at a point where a pedestrian tunnel or overhead pedestrian crossing has been provided. (Acts 1962, No. 310, § 1; Acts 2011, No. 244, § 1, eff. Aug. 15, 2011.)

LSLI 2011 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “crosswalk” for “cross-walk” twice in (C), as amended by Acts 2011, No. 244, § 1. In addition, the LSLI substituted “Subsection A of this Section” for “Sub-section A of this section” in (D).

2011 Amendments. — The 2011 amendment by No. 244 rewrote (A), which formerly read: “When traffic-control signals are not in place or not in operation the driver of a vehicle shall yield the right of way, slowing down or stopping if need be to so yield, to a pedestrian crossing the roadway within a cross-walk when the pedestrian is upon the half of the roadway upon which the vehicle is traveling or when the pedestrian is approaching closely from the opposite half of the roadway as to be in danger.”

CROSS REFERENCES

Municipal Law. — Right-of-way in crosswalks. Shreveport Code of Ordinance § 90-457.

Traffic code > pedestrians’ right-of-way in crosswalks (city). Baton Rouge Code of Ordinance § 11:91.
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TORTS

• Negligence

•• Defenses

••• Comparative Negligence

•••• General Overview. — Allocation of fault in wrongful death and survival arising from a vehicle-pedestrian collision was affirmed because both the pedestrian and the driver had statutory duties of care under La. Rev. Stat. Ann. §§ 32:212, 32:213, 32:214 and given the fact that the pedestrian had a sufficiently high blood alcohol content to have impaired his judgment and reactions, the district court’s decision that the driver and the pedestrian were equally at fault was not clearly wrong or manifestly erroneous. Estate of Hickerson v. Zimmerman, 853 So. 2d 55, 2003 La. App. LEXIS 2169 (July 16, 2003), writ denied by La. 2003-2354, 860 So. 2d 1154, 2003 La. LEXIS 3638 (La. Dec. 12, 2003).

Where a transit authority’s driver struck a minor with a bus, the trial court correctly apportioned fault at 60 percent to the driver and 40 percent to the minor under La. Rev. Stat. Ann. §§ 32:212(B), 32:214, and 32:216(B) because of the time of the day and of the lighting conditions, because of the failure of the driver to sound her horn, because of the duty of the driver to carefully watch the children in the street, because of the street condition and width, because of the lack of adult supervision of the children, because of the lack of sidewalks, and because of the duty of the drivers to yield to pedestrians, and because the children were appropriately on the left side of the roadway. Davis v. Hoffman, 800 So. 2d 1028, 2001 La. App. LEXIS 2496 (Oct. 24, 2001).

• Transportation Torts

•• Motor Vehicles. — In reviewing a trial court’s apportionment of 80 percent negligence to a pedestrian struck by a truck in accordance with La. Civ. Code Ann. art. 2323, the court considered the standards of conduct and duty specified in La. Rev. Stat. Ann. §§ 32:212(B), 32:213(A), and 32:214, and found no error. Kerrigan v. Imperial Fire & Cas. Ins. Co., 748 So. 2d 67, 1999 La. App. LEXIS 3022 (Nov. 3, 1999), writ denied by La. 1999-3410, 754 So. 2d 236, 2000 La. LEXIS 313 (La. Feb. 4, 2000).

Even though the evidence at trial did not resolve the issue as to whether a pedestrian was hit while crossing a public or private road in the designated crosswalk, La. Rev. Stat. Ann. § 32:212(A) was given consideration when the relative positions of the motorist and pedestrian were determined under general tort law. Cooper v. Lane, 286 So. 2d 759, 1973 La. App. LEXIS 6340 (Nov. 12, 1973), writ of certiorari denied by 288 So. 2d 645, 1974 La. LEXIS 3130 (La. 1974).

TRANSPORTATION LAW

• Private Vehicles

•• Traffic Regulation

••• General Overview. — Pursuant to La. Rev. Stat. Ann. § 32:212A and B, the trial court erred by not finding plaintiff at least partially at fault in causing plaintiff’s injuries because her vision was not obstructed by the car in the adjoining lane. Elliott v. Eaves, 476 So. 2d 388, 1985 La. App. LEXIS 9846 (Sept. 25, 1985), writ of certiorari denied by 478 So. 2d 908, 1985 La. LEXIS 9926 (La. 1985), writ of certiorari denied by 478 So. 2d 908, 1985 La. LEXIS 9928 (La. 1985).

Vehicle that drove into a cross-walk while a pedestrian was crossing was in the wrong where La. Rev. Stat. Ann. § 32:212 gave the pedestrian the right of way to lawfully cross. Dennison v. Commercial Standard Ins. Co., 243 So. 2d 851, 1971 La. App. LEXIS 6439 (Feb. 2, 1971).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: Tort—Abolition of Defense of Contributory Negligence in Pedestrian-Motorist Cases. 53 Tul. L. Rev. 296 (December, 1978).

§ 213. Crossing at other than crosswalks.

A. Every pedestrian crossing a roadway at any point other than within a marked crosswalk or within an unmarked crosswalk at an intersection shall yield the right-of-way to all vehicles upon the roadway.

B. Between adjacent intersections at which traffic-control signals are in operation pedestrians shall not cross at any place except in a marked crosswalk. (Acts 1962, No. 310, § 1; Acts 2012, No. 811, § 9, eff. July 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 811 made stylistic changes.

Quoted Statutory Material. — Acts 2012, No. 811, § 19, provides that “It is the intent of the legislature in enacting this Act [Acts 2012, No. 811] that the Acts that originated as House Bills Nos. 94, 372, 373, 565, 626, and 640 and Senate Bills Nos. 62, 87, 249, 314, 315, and 384, all of which re-create departments of the executive branch of state government and statutory entities made a part of such departments by law, shall not supersede the provisions of this Act [Acts 2012, No. 811], and such Acts shall not have the effect of continuing any statutory authority repealed by this Act [Acts 2012, No. 811].”

CROSS REFERENCES

Municipal Law. — Traffic code > crossing at other than crosswalks (city). Baton Rouge Code of Ordinance § 11:92.

Use of crosswalks, when required. Shreveport Code of Ordinance § 90-458.

When pedestrians to yield right-of-way. Shreveport Code of Ordinance § 90-459.
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TORTS

• Negligence

•• General Overview. — Pursuant to La. Rev. Stat. Ann. § 32:213, a pedestrian who stepped onto a highway from an unlighted area on a dark, rainy night where there was no crosswalk or intersection and who failed to yield the right of way to an approaching car, was negligent. Welch v. Mayhall, 325 So. 2d 741, 1976 La. App. LEXIS 4191 (Jan. 12, 1976).

•• Defenses

••• Comparative Negligence

•••• General Overview. — Trial court erred in holding a bus driver liable under La. Rev. Stat. Ann. § 32:214 for hitting a pedestrian with her bus based on the last clear chance doctrine because the record was devoid of critical evidence needed to determine whether the driver saw or should have seen the pedestrian in time to avoid the accident; the pedestrian’s negligence was the sole proximate cause of his being hit by the bus because he crossed a three-lane thoroughfare outside of a crosswalk against the pedestrian traffic light either without considering the consequences of his actions or in complete disregard of those consequences, in violation of La. Rev. Stat. Ann. § 32:213. Dolese v. Transit Mgmt. of Southeast La., Inc., 881 So. 2d 746, 2004 La. App. LEXIS 1923 (July 28, 2004), writ denied by La. 2004-2675, 891 So. 2d 693, 2005 La. LEXIS 94 (La. Jan. 7, 2005), writ denied by La. 2004-2752, 891 So. 2d 688, 2005 La. LEXIS 113 (La. Jan. 7, 2005).

Allocation of fault in wrongful death and survival arising from a vehicle-pedestrian collision was affirmed because both the pedestrian and the driver had statutory duties of care under La. Rev. Stat. Ann. §§ 32:212, 32:213, 32:214 and given the fact that the pedestrian had a sufficiently high blood alcohol content to have impaired his judgment and reactions, the district court’s decision that the driver and the pedestrian were equally at fault was not clearly wrong or manifestly erroneous. Estate of Hickerson v. Zimmerman, 853 So. 2d 55, 2003 La. App. LEXIS 2169 (July 16, 2003), writ denied by La. 2003-2354, 860 So. 2d 1154, 2003 La. LEXIS 3638 (La. Dec. 12, 2003).

In reviewing a trial court’s apportionment of 80 percent negligence to a pedestrian struck by a truck in accordance with La. Civ. Code Ann. art. 2323, the court considered the standards of conduct and duty specified in La. Rev. Stat. Ann. §§ 32:212(B), 32:213(A), and 32:214, and found no error. Kerrigan v. Imperial Fire & Cas. Ins. Co., 748 So. 2d 67, 1999 La. App. LEXIS 3022 (Nov. 3, 1999), writ denied by La. 1999-3410, 754 So. 2d 236, 2000 La. LEXIS 313 (La. Feb. 4, 2000).

A pedestrian who was struck by an oncoming vehicle while attempting to cross a five-lane highway outside a crosswalk was partly at fault for failing to yield as required by La. Rev. Stat. Ann. § 32:213(A). Donavan v. Jones, 658 So. 2d 755, 1995 La. App. LEXIS 1787 (June 21, 1995), writ of certiorari denied by La. 95-1786, 661 So. 2d 1379, 1995 La. LEXIS 2721 (La. Nov. 3, 1995), writ of certiorari denied by La. 95-1891, 661 So. 2d 1379, 1995 La. LEXIS 2753 (La. Nov. 3, 1995).

Pedestrian who was struck and killed by a motorist when she stepped out from between a line of parked cars was comparatively negligent for failing to exercise due caution before stepping onto the road and for failing to heed a warning from her grandson. Bennett v. State, 503 So. 2d 1022, 1987 La. App. LEXIS 8777 (Feb. 25, 1987), writ of certiorari denied by 505 So. 2d 58, 1987 La. LEXIS 9015 (La. 1987), writ of certiorari denied by 505 So. 2d 58, 1987 La. LEXIS 9016 (La. 1987).

Pedestrian’s crossing a road at a point other than the pedestrian crosswalk and failing to yield the right of way to a driver in violation of a town ordinance, which was in compliance with La. Rev. Stat. Ann. § 32:213, did not defeat the pedestrian’s negligence cause of action against the driver because the pedestrian’s violation of the ordinance did not in itself prevent his recovery under the last clear chance doctrine. Gros v. Houston Fire & Casualty Ins. Co., 195 So. 2d 674, 1967 La. App. LEXIS 5749 (Jan. 30, 1967), writ of certiorari denied by 250 LA. 644, 197 So. 2d 898, 1967 La. LEXIS 2642 (1967).

•• Duty

••• General Overview. — Although plaintiffs stood motionless in the middle of the highway in an embrace in violation of La. Rev. Stat. § 32:213(A), they were entitled to damages for injuries that they sustained as a result of being struck by defendants’ automobile because defendants did not maintain a proper lookout; if the fog made it more difficult to see, they were driving too fast under the circumstances. Finley v. North Assurance Co., 476 So. 2d 837, 1985 La. App. LEXIS 9847 (Sept. 25, 1985).

•• Proof

••• Violations of Law

•••• General Overview. — When a pedestrian violated the requirement, under La. Rev. Stat. Ann. § 32:213, that he cross the roadway an an intersection or marked crosswalk, that action constituted negligence per se and precluded the pedestrian from recovering damages from the driver of the vehicle which struck him. Augustine v. Dugas, 278 So. 2d 907, 1973 La. App. LEXIS 6140 (June 5, 1973).

• Transportation Torts

•• Motor Vehicles. — Allocation of fault in wrongful death and survival arising from a vehicle-pedestrian collision was affirmed because both the pedestrian and the driver had statutory duties of care under La. Rev. Stat. Ann. §§ 32:212, 32:213, 32:214 and given the fact that the pedestrian had a sufficiently high blood alcohol content to have impaired his judgment and reactions, the district court’s decision that the driver and the pedestrian were equally at fault was not clearly wrong or manifestly erroneous. Estate of Hickerson v. Zimmerman, 853 So. 2d 55, 2003 La. App. LEXIS 2169 (July 16, 2003), writ denied by La. 2003-2354, 860 So. 2d 1154, 2003 La. LEXIS 3638 (La. Dec. 12, 2003).

In reviewing a trial court’s apportionment of 80 percent negligence to a pedestrian struck by a truck in accordance with La. Civ. Code Ann. art. 2323, the court considered the standards of conduct and duty specified in La. Rev. Stat. Ann. §§ 32:212(B), 32:213(A), and 32:214, and found no error. Kerrigan v. Imperial Fire & Cas. Ins. Co., 748 So. 2d 67, 1999 La. App. LEXIS 3022 (Nov. 3, 1999), writ denied by La. 1999-3410, 754 So. 2d 236, 2000 La. LEXIS 313 (La. Feb. 4, 2000).

While a driver had the duty to exercise due car to avoid colliding with the pedestrian under La. Rev. Stat. Ann. § 32:214, the pedestrian also had the statutory duty to yield to traffic in the absence of a crosswalk under La. Rev. Stat. Ann. § 32:213(A), and to exercise reasonable care to avoid leaving a curb or other place of safety beside the roadway and walking into the path of a vehicle under La. Rev. Stat. Ann. § 32:213(B); thus, the jury could have reasonably concluded that the pedestrian was in a superior position to avoid the danger of stepping from the sidewalk into the driver’s path. Hundley v. Harper Truck Line, 681 So. 2d 46, 1996 La. App. LEXIS 2169 (Sept. 25, 1996).

Presence of law enforcement officers to control vehicular traffic and parking does not relieve a pedestrian of the statutory obligation to yield to vehicles on the roadway under La. Rev. Stat. Ann. § 32:213. Blair v. Tynes, 610 So. 2d 956, 1992 La. App. LEXIS 3688 (Nov. 20, 1992), reversed by 621 So. 2d 591, 1993 La. LEXIS 2171 (La. 1993).

Pedestrian, who attempted to cross a street at an unmarked cross walk, was in violation of La. Rev. Stat. Ann. § 32:213(A) and contributorily negligent when he failed to yield the right of way and stepped in front of an automobile, which struck him. Henry v. Svebek, 339 So. 2d 895, 1976 La. App. LEXIS 4516 (Nov. 10, 1976), writ of certiorari denied by 341 So. 2d 1127, 1977 La. LEXIS 5132 (La. 1977).

La. Rev. Stat. Ann. § 32:213 stated that every pedestrian crossing a roadway at any point other than within a marked cross walk or within an unmarked cross walk at an intersection must yield the right of way to all vehicles upon the roadway; a pedestrian was guilty of negligence where the pedestrian failed to wait until the way was clear when crossing a street at a place that was not a pedestrian crosswalk. Bazile v. Figueroa, 274 So. 2d 837, 1973 La. App. LEXIS 6166 (Mar. 13, 1973).

TRANSPORTATION LAW

• Private Vehicles

•• Traffic Regulation

••• General Overview. — While a driver had the duty to exercise due car to avoid colliding with the pedestrian under La. Rev. Stat. Ann. § 32:214, the pedestrian also had the statutory duty to yield to traffic in the absence of a crosswalk under La. Rev. Stat. Ann. § 32:213(A), and to exercise reasonable care to avoid leaving a curb or other place of safety beside the roadway and walking into the path of a vehicle under La. Rev. Stat. Ann. § 32:213(B); thus, the jury could have reasonably concluded that the pedestrian was in a superior position to avoid the danger of stepping from the sidewalk into the driver’s path. Hundley v. Harper Truck Line, 681 So. 2d 46, 1996 La. App. LEXIS 2169 (Sept. 25, 1996).

Under La. Rev. Stat. Ann. § 32:213(A), the pedestrians failed to use due care in standing in or attempting to cross the highway, and failed to yield to an approaching motorist, thus, they were properly found at fault. Miller v. Bailey, 621 So. 2d 1174, 1993 La. App. LEXIS 2502 (June 30, 1993), writ of certiorari denied by 629 So. 2d 358, 1993 La. LEXIS 3138 (La. 1993).

Although plaintiffs stood motionless in the middle of the highway in an embrace in violation of La. Rev. Stat. § 32:213(A), they were entitled to damages for injuries that they sustained as a result of being struck by defendants’ automobile because defendants did not maintain a proper lookout; if the fog made it more difficult to see, they were driving too fast under the circumstances. Finley v. North Assurance Co., 476 So. 2d 837, 1985 La. App. LEXIS 9847 (Sept. 25, 1985).

Pursuant to La. Rev. Stat. Ann. § 32:213, a pedestrian who stepped onto a highway from an unlighted area on a dark, rainy night where there was no crosswalk or intersection and who failed to yield the right of way to an approaching car, was negligent. Welch v. Mayhall, 325 So. 2d 741, 1976 La. App. LEXIS 4191 (Jan. 12, 1976).

Pursuant to La. Rev. Stat. Ann. section 32:213, the minor son was contributorily negligent when he was struck by the minor driver because he substantially deviated from the crosswalk, as he was 20 to 25 feet from the crosswalk area. Comeaux v. State Farm Mut. Auto. Ins. Co., 231 So. 2d 674, 1970 La. App. LEXIS 5620 (Feb. 2, 1970), writ of certiorari denied by 256 LA. 69, 235 So. 2d 96, 1970 La. LEXIS 3737 (1970).

§ 214. Drivers to exercise due care.

Notwithstanding the foregoing provisions of this Part, every driver of a vehicle shall exercise due care to avoid colliding with any pedestrian upon any roadway and shall give warning by sounding the horn when necessary and shall exercise proper precaution upon observing any child or any confused or incapacitated person upon a highway. (Acts 1962, No. 310, § 1.)

CROSS REFERENCES

Municipal Law. — General duty of drivers with respect to pedestrians. Shreveport Code of Ordinance § 90-464.

Traffic code > drivers to exercise due care (city). Baton Rouge Code of Ordinance § 11:93.
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CIVIL PROCEDURE

• Appeals

•• Standards of Review

••• Clearly Erroneous Review. — In a suit arising out of the death of a bicyclist, who on a dark night entered an intersection against a red light and collided with a vehicle, and who while lying in the road was run over by a second vehicle that was proceeding at or near the speed limit with its lights on, the jury verdict holding the driver of the second vehicle not at fault in the bicyclist’s death, based on the evidence establishing a reasonable factual basis to conclude that the driver was faced with circumstances making the accident unavoidable, was not manifestly erroneous or clearly wrong. Jackson v. Scott Truck & Tractor, Inc., 736 So. 2d 987, 1999 La. App. LEXIS 1336 (May 5, 1999).

TORTS

• Damages

•• General Overview. — Pursuant to La. Rev. Stat. § 32:214, plaintiffs were entitled to damages for injuries that they sustained as a result of being struck by defendants’ automobile, even though plaintiffs were standing motionless in an embrace in the middle of the highway since the defendants did not maintain a proper lookout; if the fog made it more difficult to see, they were driving too fast under the circumstances. Finley v. North Assurance Co., 476 So. 2d 837, 1985 La. App. LEXIS 9847 (Sept. 25, 1985).

• Negligence

•• Causation

••• Cause in Fact. — Driver did not cause the death of a pedestrian under La. Rev. Stat. Ann. § 32:214 where the pedestrian attempted to cross a freeway after dark and the driver was not impaired, speeding, or operating a defective vehicle, and skidded in an attempt to avoid the pedestrian. Shroyer v. Grush, 555 So. 2d 534, 1989 La. App. LEXIS 2619 (Dec. 14, 1989), writ of certiorari denied by 559 So. 2d 139, 1990 La. LEXIS 506 (La. 1990), writ of certiorari denied by 559 So. 2d 140, 1990 La. LEXIS 503 (La. 1990).

•• Defenses

••• Comparative Negligence

•••• General Overview. — Allocation of fault in wrongful death and survival arising from a vehicle-pedestrian collision was affirmed because both the pedestrian and the driver had statutory duties of care under La. Rev. Stat. Ann. §§ 32:212, 32:213, 32:214 and given the fact that the pedestrian had a sufficiently high blood alcohol content to have impaired his judgment and reactions, the district court’s decision that the driver and the pedestrian were equally at fault was not clearly wrong or manifestly erroneous. Estate of Hickerson v. Zimmerman, 853 So. 2d 55, 2003 La. App. LEXIS 2169 (July 16, 2003), writ denied by La. 2003-2354, 860 So. 2d 1154, 2003 La. LEXIS 3638 (La. Dec. 12, 2003).

Where a transit authority’s driver struck a minor with a bus, the trial court correctly apportioned fault at 60 percent to the driver and 40 percent to the minor under La. Rev. Stat. Ann. §§ 32:212(B), 32:214, and 32:216(B) because of the time of the day and of the lighting conditions, because of the failure of the driver to sound her horn, because of the duty of the driver to carefully watch the children in the street, because of the street condition and width, because of the lack of adult supervision of the children, because of the lack of sidewalks, and because of the duty of the drivers to yield to pedestrians, and because the children were appropriately on the left side of the roadway. Davis v. Hoffman, 800 So. 2d 1028, 2001 La. App. LEXIS 2496 (Oct. 24, 2001).

Pursuant to La. Rev. Stat. Ann. § 32:214, the driver of a truck violated his duty to avoid striking a pedestrian while she was traversing an intersection in a crosswalk at the time of the accident; thus, the driver was 100 percent at fault for the personal injuries sustained by the pedestrian as a result of the accident. Nhung Dang v. N.H. Ins. Co., 798 So. 2d 1204, 2001 La. App. LEXIS 2406 (Oct. 10, 2001), writ denied by La. 2002-3008, 811 So. 2d 939, 2002 La. LEXIS 1182 (La. Mar. 22, 2002).

In reviewing a trial court’s apportionment of 80 percent negligence to a pedestrian struck by a truck in accordance with La. Civ. Code Ann. art. 2323, the court considered the standards of conduct and duty specified in La. Rev. Stat. Ann. §§ 32:212(B), 32:213(A), and 32:214, and found no error. Kerrigan v. Imperial Fire & Cas. Ins. Co., 748 So. 2d 67, 1999 La. App. LEXIS 3022 (Nov. 3, 1999), writ denied by La. 1999-3410, 754 So. 2d 236, 2000 La. LEXIS 313 (La. Feb. 4, 2000).

Plaintiff must meet his burden of proving that defendant could have or should have seen plaintiff when defendant had the time and distance either to avoid plaintiff or warn him of defendant’s approach; these are the critical elements of negligence in a case involving a vehicle-pedestrian, or vehicle-incapacitated person, accident under La. Rev. Stat. Ann. § 32:214. Myles v. Turner, 632 So. 2d 384, 1994 La. App. LEXIS 50 (Jan. 19, 1994).

•• Duty

••• General Overview. — Driver did not cause the death of a pedestrian under La. Rev. Stat. Ann. § 32:214 where the pedestrian attempted to cross a freeway after dark and the driver was not impaired, speeding, or operating a defective vehicle, and skidded in an attempt to avoid the pedestrian. Shroyer v. Grush, 555 So. 2d 534, 1989 La. App. LEXIS 2619 (Dec. 14, 1989), writ of certiorari denied by 559 So. 2d 139, 1990 La. LEXIS 506 (La. 1990), writ of certiorari denied by 559 So. 2d 140, 1990 La. LEXIS 503 (La. 1990).

Truck driver, who turned left to enter a parking lot as an old man on the sidewalk came in front of him, and who stopped short and blew his horn, was negligent and responsible for injuries to the old man, who fell trying to get out of the way. Brouillette v. City Bldg. Supply, 174 So. 2d 658, 1965 La. App. LEXIS 4328 (Apr. 19, 1965), writ of certiorari denied by 247 LA. 1090, 176 So. 2d 146, 1965 La. LEXIS 2091 (1965).

• Transportation Torts

•• Motor Vehicles. — There was no manifest error by the trial court in its factual determination that a decedent was not at fault, based on the traffic regulation pursuant to La. Rev. Stat. Ann. § 32:214, the reconstructed events of the accident, and the decedent’s injuries, and the court found that her injuries were consistent with being hit by the front bumper of the vehicle and in the absence of specific facts to the contrary, the trial court appropriately presumed that the decedent had not entered the roadway in the face of an oncoming vehicle. Turner v. Lyons, 867 So. 2d 13, 2004 La. App. LEXIS 118 (Jan. 28, 2004), writ denied by La. 2004-0741, 872 So. 2d 530, 2004 La. LEXIS 1747 (La. May 14, 2004).

Allocation of fault in wrongful death and survival arising from a vehicle-pedestrian collision was affirmed because both the pedestrian and the driver had statutory duties of care under La. Rev. Stat. Ann. §§ 32:212, 32:213, 32:214 and given the fact that the pedestrian had a sufficiently high blood alcohol content to have impaired his judgment and reactions, the district court’s decision that the driver and the pedestrian were equally at fault was not clearly wrong or manifestly erroneous. Estate of Hickerson v. Zimmerman, 853 So. 2d 55, 2003 La. App. LEXIS 2169 (July 16, 2003), writ denied by La. 2003-2354, 860 So. 2d 1154, 2003 La. LEXIS 3638 (La. Dec. 12, 2003).

Pursuant to La. Rev. Stat. Ann. § 32:214, the driver of a truck violated his duty to avoid striking a pedestrian while she was traversing an intersection in a crosswalk at the time of the accident; thus, the driver was 100 percent at fault for the personal injuries sustained by the pedestrian as a result of the accident. Nhung Dang v. N.H. Ins. Co., 798 So. 2d 1204, 2001 La. App. LEXIS 2406 (Oct. 10, 2001), writ denied by La. 2002-3008, 811 So. 2d 939, 2002 La. LEXIS 1182 (La. Mar. 22, 2002).

In reviewing a trial court’s apportionment of 80 percent negligence to a pedestrian struck by a truck in accordance with La. Civ. Code Ann. art. 2323, the court considered the standards of conduct and duty specified in La. Rev. Stat. Ann. §§ 32:212(B), 32:213(A), and 32:214, and found no error. Kerrigan v. Imperial Fire & Cas. Ins. Co., 748 So. 2d 67, 1999 La. App. LEXIS 3022 (Nov. 3, 1999), writ denied by La. 1999-3410, 754 So. 2d 236, 2000 La. LEXIS 313 (La. Feb. 4, 2000).

In a suit arising out of the death of a bicyclist, who on a dark night entered an intersection against a red light and collided with a vehicle, and who while lying in the road was run over by a second vehicle that was proceeding at or near the speed limit with its lights on, the jury verdict holding the driver of the second vehicle not at fault in the bicyclist’s death, based on the evidence establishing a reasonable factual basis to conclude that the driver was faced with circumstances making the accident unavoidable, was not manifestly erroneous or clearly wrong. Jackson v. Scott Truck & Tractor, Inc., 736 So. 2d 987, 1999 La. App. LEXIS 1336 (May 5, 1999).

Driver who moved to the farthest lane when he saw pedestrians on a sidewalk then braked and swerved to avoid a child who darted out in from of him was in compliance with La. Rev. Stat. Ann. § 32:214, which required that drivers take special precaution when children were around. Bogan ex rel. Bogan v. O’Connor ex rel. O’Connor, 703 So. 2d 1382, 1997 La. App. LEXIS 2904 (Dec. 17, 1997), writ of certiorari denied by La. 98-0145, 715 So. 2d 1212, 1998 La. LEXIS 937 (La. Mar. 20, 1998).

While a driver had the duty to exercise due car to avoid colliding with the pedestrian under La. Rev. Stat. Ann. § 32:214, the pedestrian also had the statutory duty to yield to traffic in the absence of a crosswalk under La. Rev. Stat. Ann. § 32:213(A), and to exercise reasonable care to avoid leaving a curb or other place of safety beside the roadway and walking into the path of a vehicle under La. Rev. Stat. Ann. § 32:213(B); thus, the jury could have reasonably concluded that the pedestrian was in a superior position to avoid the danger of stepping from the sidewalk into the driver’s path. Hundley v. Harper Truck Line, 681 So. 2d 46, 1996 La. App. LEXIS 2169 (Sept. 25, 1996).

Plaintiff must meet his burden of proving that defendant could have or should have seen plaintiff when defendant had the time and distance either to avoid plaintiff or warn him of defendant’s approach; these are the critical elements of negligence in a case involving a vehicle-pedestrian, or vehicle-incapacitated person, accident under La. Rev. Stat. Ann. § 32:214. Myles v. Turner, 632 So. 2d 384, 1994 La. App. LEXIS 50 (Jan. 19, 1994).

Driver did not cause the death of a pedestrian under La. Rev. Stat. Ann. § 32:214 where the pedestrian attempted to cross a freeway after dark and the driver was not impaired, speeding, or operating a defective vehicle, and skidded in an attempt to avoid the pedestrian. Shroyer v. Grush, 555 So. 2d 534, 1989 La. App. LEXIS 2619 (Dec. 14, 1989), writ of certiorari denied by 559 So. 2d 139, 1990 La. LEXIS 506 (La. 1990), writ of certiorari denied by 559 So. 2d 140, 1990 La. LEXIS 503 (La. 1990).

Driver who struck and killed a pedestrian who stepped out from between parked cars failed to exercise his statutory duty to avoid colliding with a pedestrian and to give warning by sounding his horn and he was also negligent in failing to see what he should have seen under the circumstances, including a sign indicating that a church was nearby since the presence of parked cars should have alerted him to the possibility that people were present. Bennett v. State, 503 So. 2d 1022, 1987 La. App. LEXIS 8777 (Feb. 25, 1987), writ of certiorari denied by 505 So. 2d 58, 1987 La. LEXIS 9015 (La. 1987), writ of certiorari denied by 505 So. 2d 58, 1987 La. LEXIS 9016 (La. 1987).

TRANSPORTATION LAW

• Private Vehicles

•• Traffic Regulation

••• General Overview. — Trial court erred in holding a bus driver liable under La. Rev. Stat. Ann. § 32:214 for hitting a pedestrian with her bus based on the last clear chance doctrine because the record was devoid of critical evidence needed to determine whether the driver saw or should have seen the pedestrian in time to avoid the accident; the pedestrian’s negligence was the sole proximate cause of his being hit by the bus because he crossed a three-lane thoroughfare outside of a crosswalk against the pedestrian traffic light either without considering the consequences of his actions or in complete disregard of those consequences, in violation of La. Rev. Stat. Ann. § 32:213. Dolese v. Transit Mgmt. of Southeast La., Inc., 881 So. 2d 746, 2004 La. App. LEXIS 1923 (July 28, 2004), writ denied by La. 2004-2675, 891 So. 2d 693, 2005 La. LEXIS 94 (La. Jan. 7, 2005), writ denied by La. 2004-2752, 891 So. 2d 688, 2005 La. LEXIS 113 (La. Jan. 7, 2005).

There was no manifest error by the trial court in its factual determination that a decedent was not at fault, based on the traffic regulation pursuant to La. Rev. Stat. Ann. § 32:214, the reconstructed events of the accident, and the decedent’s injuries, and the court found that her injuries were consistent with being hit by the front bumper of the vehicle and in the absence of specific facts to the contrary, the trial court appropriately presumed that the decedent had not entered the roadway in the face of an oncoming vehicle. Turner v. Lyons, 867 So. 2d 13, 2004 La. App. LEXIS 118 (Jan. 28, 2004), writ denied by La. 2004-0741, 872 So. 2d 530, 2004 La. LEXIS 1747 (La. May 14, 2004).

Pursuant to La. Rev. Stat. Ann. § 32:214, the driver of a truck violated his duty to avoid striking a pedestrian while she was traversing an intersection in a crosswalk at the time of the accident; thus, the driver was 100 percent at fault for the personal injuries sustained by the pedestrian as a result of the accident. Nhung Dang v. N.H. Ins. Co., 798 So. 2d 1204, 2001 La. App. LEXIS 2406 (Oct. 10, 2001), writ denied by La. 2002-3008, 811 So. 2d 939, 2002 La. LEXIS 1182 (La. Mar. 22, 2002).

Pursuant to La. Rev. Stat. § 32:214, plaintiffs were entitled to damages for injuries that they sustained as a result of being struck by defendants’ automobile, even though plaintiffs were standing motionless in an embrace in the middle of the highway since the defendants did not maintain a proper lookout; if the fog made it more difficult to see, they were driving too fast under the circumstances. Finley v. North Assurance Co., 476 So. 2d 837, 1985 La. App. LEXIS 9847 (Sept. 25, 1985).

Truck driver, who turned left to enter a parking lot as an old man on the sidewalk came in front of him, and who stopped short and blew his horn, was negligent and responsible for injuries to the old man, who fell trying to get out of the way. Brouillette v. City Bldg. Supply, 174 So. 2d 658, 1965 La. App. LEXIS 4328 (Apr. 19, 1965), writ of certiorari denied by 247 LA. 1090, 176 So. 2d 146, 1965 La. LEXIS 2091 (1965).

§ 215. Pedestrians to use right half of crosswalks.

Pedestrians shall move, whenever practicable, upon the right half of crosswalks. (Acts 1962, No. 310, § 1; Acts 2012, No. 811, § 9, eff. July 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 811 made stylistic changes.

Quoted Statutory Material. — Acts 2012, No. 811, § 19, provides that “It is the intent of the legislature in enacting this Act [Acts 2012, No. 811] that the Acts that originated as House Bills Nos. 94, 372, 373, 565, 626, and 640 and Senate Bills Nos. 62, 87, 249, 314, 315, and 384, all of which re-create departments of the executive branch of state government and statutory entities made a part of such departments by law, shall not supersede the provisions of this Act [Acts 2012, No. 811], and such Acts shall not have the effect of continuing any statutory authority repealed by this Act [Acts 2012, No. 811].”

CROSS REFERENCES

Municipal Law. — Traffic code > pedestrians to use right half of crosswalks (city). Baton Rouge Code of Ordinance § 11:94.

Use of right half of crosswalks. Shreveport Code of Ordinance § 90-460.

§ 216. Pedestrians on highways or interstate highways.

A. Where sidewalks are provided, it shall be unlawful for any pedestrian to walk along and upon an adjacent highway.

B. Where sidewalks are not provided, any pedestrian walking along and upon a highway shall, when practicable, walk only on the left side of the highway or its shoulder, facing traffic which may approach from the opposite direction.

C. It shall be unlawful for any pedestrian to cross an interstate highway, except in the case of an emergency.

D. Upon conviction of a violation of this Section, a court may order, in lieu of the penalty provisions provided in R.S. 32:57, that the offender perform three eight-hour days of court-approved community service activities, at least half of which shall consist of participation in a litter abatement or collection program. (Acts 1962, No. 310, § 1; Acts 2001, No. 585, § 1.)

2001 Amendments. — Acts 2001, No. 585, § 1, effective August 15, 2001, added (C) and (D).

CROSS REFERENCES

Municipal Law. — Traffic code > pedestrians on roadways (city). Baton Rouge Code of Ordinance § 11:95.

Walking on or along roadways. Shreveport Code of Ordinance § 90-462.
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TORTS

• Damages

•• General Overview. — Although plaintiffs stood motionless in the middle of the highway in an embrace in violation of La. Rev. Stat. § 32:216, they were entitled to damages for injuries that they sustained as a result of being struck by defendants’ automobile because defendants did not maintain a proper lookout; if the fog made it more difficult to see, they were driving too fast under the circumstances. Finley v. North Assurance Co., 476 So. 2d 837, 1985 La. App. LEXIS 9847 (Sept. 25, 1985).

• Negligence

•• General Overview. — Court properly found in favor of defendant sheriff in a negligence suit where he struck the decedent, but the decedent was walking with the flow of oncoming traffic, partially in the travel lane, he had a .08 blood alcohol content, and he was dressed in dark clothing. Novosyolova v. Stephens, 850 So. 2d 29, 2003 La. App. LEXIS 1809 (June 11, 2003).

•• Causation

••• Proximate Cause

•••• General Overview. — The parents of an accident victim could not recover for the wrongful death of their son after he was struck from behind by defendant’s vehicle while he was walking along a highway with his back to traffic; because La. Rev. Stat. Ann. § 32:216(B) obligated a pedestrian walking along a highway without sidewalks to walk on the left facing traffic, the victim’s action in walking on the right was the proximate cause of the nighttime accident where no evidence revealed that defendant had left the pavement. Brown v. Le Beau, 250 So. 2d 568, 1971 La. App. LEXIS 5601 (June 30, 1971).

•• Defenses

••• Comparative Negligence

•••• General Overview. — Where a transit authority’s driver struck a minor with a bus, the trial court correctly apportioned fault at 60 percent to the driver and 40 percent to the minor under La. Rev. Stat. Ann. §§ 32:212(B), 32:214, and 32:216(B) because of the time of the day and of the lighting conditions, because of the failure of the driver to sound her horn, because of the duty of the driver to carefully watch the children in the street, because of the street condition and width, because of the lack of adult supervision of the children, because of the lack of sidewalks, and because eof the duty of the drivers to yield to pedestrians, and because the children were appropriately on the left side of the roadway. Davis v. Hoffman, 800 So. 2d 1028, 2001 La. App. LEXIS 2496 (Oct. 24, 2001).

•• Duty

••• General Overview. — Teenage pedestrians breached their duty under La. Rev. Stat. Ann. § 32:216(B) when they walked down the middle of an unlit highway with their backs to traffic. Johnson v. Safeway Ins. Co., 741 So. 2d 32, 1999 La. App. LEXIS 7 (Jan. 6, 1999).

•• Proof

••• Violations of Law

•••• General Overview. — Person walking alongside the road in the same direction as traffic, in violation of La. Rev. Stat. Ann. § 32:216(B) was guilty of negligence per se. Plaisance v. Smith, 278 So. 2d 155, 1973 La. App. LEXIS 6101 (May 15, 1973).

TRANSPORTATION LAW

• Private Vehicles

•• Traffic Regulation

••• General Overview. — The decedent was in violation of La. Rev. Stat. Ann. § 32:216(A) and (B) when he walked on or near the roadway with his back to west-bound traffic, which was a cause-in-fact of the accident; thus, the summary judgment motions were maintained. Shafouk Nor El Din Hamza v. Bourgeois, 493 So. 2d 112, 1986 La. App. LEXIS 7191 (June 2, 1986), writ of certiorari denied by 497 So. 2d 1013, 1986 La. LEXIS 7944 (La. 1986).

Although plaintiffs stood motionless in the middle of the highway in an embrace in violation of La. Rev. Stat. § 32:216, they were entitled to damages for injuries that they sustained as a result of being struck by defendants’ automobile because defendants did not maintain a proper lookout; if the fog made it more difficult to see, they were driving too fast under the circumstances. Finley v. North Assurance Co., 476 So. 2d 837, 1985 La. App. LEXIS 9847 (Sept. 25, 1985).

§ 217. Blind and incapacitated pedestrians; use of canes; persons in wheelchairs; vehicles.

A. It is unlawful for any person, unless totally or partially blind or otherwise incapacitated, while on any public street or highway, to carry in a raised or extended position a cane or walking stick which is metallic or white in color or white tipped with red.

B. Whenever a pedestrian guided by a guide dog, or carrying in a raised or extended position a cane or walking stick which is metallic or white in color, or white tipped with red, or a pedestrian who requires a wheelchair or motorized wheelchair for transportation is crossing or attempting to cross a public street or highway, at or near an intersection or crosswalk, the driver of every vehicle approaching the intersection or crosswalk shall take such precautions as may be necessary to avoid injuring or endangering such pedestrian, and if injury or danger to such pedestrian can be avoided only by bringing his vehicle to a full stop, he shall bring his vehicle to a full stop.

C. Nothing contained in this Section shall be construed to deprive any totally or partially blind or otherwise incapacitated person, not carrying such a cane or walking stick or not being guided by a dog, of the rights and privileges conferred by law upon pedestrians crossing streets or highways, nor shall the failure of such totally or partially blind or otherwise incapacitated person to carry a cane or walking stick, or to be guided by a guide dog upon the streets, highways or sidewalks of this state, be held to constitute nor be evidence of contributory negligence. (Acts 1962, No. 310, § 1; Acts 2004, No. 242, § 1, eff. Aug. 15, 2004.)

2004 Amendments. — Acts 2004, No. 242, § 1, effective August 15, 2004, inserted “persons in wheelchairs” in the section heading; and in (B), deleted “is crossing or attempting to cross a public street or highway, at or near an intersection or crosswalk” following “Whenever a pedestrian”; inserted “or a pedestrian who requires a wheelchair... at or near an intersection or crosswalk,” deleted “said” preceding “intersection”; substituted “crosswalk” for “cross walk,” and deleted “said” preceding the last occurrence of “vehicle.”

§ 218. Pedestrians soliciting rides or business.

A. No person shall stand on a public roadway for the purpose of soliciting a ride, employment, or business from the occupant of any vehicle.

B. Subject to the permission of the municipality or parish governing authority in which the roadway is located, a member of a professional firefighters association or other nonprofit organization shall not be prohibited by this Section nor any other provision of state law from standing on a public roadway for the purpose of soliciting contributions, as a member of such association, on behalf of bona fide charitable organizations. (Acts 1962, No. 310, § 1; Acts 1999, No. 1132, § 1, eff. July 1, 1999.)

1999 Amendments. — Acts 1999, No. 1132, § 1, effective July 9, 1999, inserted “public,” added “Subject to the permission ... bona fide charitable organizations” at the end.

CROSS REFERENCES

Municipal Law. — Standing on roadway for purpose of soliciting. Shreveport Code of Ordinance § 90-463.

Traffic code > pedestrians soliciting rides, business, employment or contributions of a charitable nature (city). Baton Rouge Code of Ordinance § 11:96.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 32:218(F); R.S. 14:30, OPINION No. 81-15, La. Atty. Gen. Op. No. 1981-15; 1981 La. AG LEXIS 444.

We conclude that it is unlawful for charitable organizations to solicit funds on public roadways., OPINION 98-487, La. Atty. Gen. Op. No. 1998-487; 1998 La. AG LEXIS 545.

R.S. 32:21 authorizes certain groups to solicit contributions subject to the permission of the local governing authority. The local governing authority, therefore, has the power to condition such activities to ensure the safety of the participants and passers-by. R.S. 2798.1 and R.S. 2792.4 provide limitation of liability for the local governing authority’s officers and board members. Opinion 03-0394, 2003 La. AG LEXIS 493.

§ 219. Pedestrians right-of-way on sidewalks.

The driver of a motor vehicle emerging from or entering an alley, private road or driveway, or building shall yield the right-of-way to any pedestrian approaching on any sidewalk extending across such alley, road or driveway, or building entrance. (Added by Acts 1972, No. 141, § 1.)

CROSS REFERENCES

Municipal Law. — Traffic code > pedestrians’ right-of-way on sidewalks (city). Baton Rouge Code of Ordinance § 11:98.

SUBPART I. SIGNS, MARKERS AND SIGNALS.

§ 231. Obedience to and required traffic-control devices.

A. The driver of any vehicle shall obey the instructions of any official traffic-control device applicable thereto placed in accordance with the provisions of this Chapter, unless otherwise directed by a traffic or police officer, subject to the exceptions granted the driver of an authorized emergency vehicle in this Chapter.

B. No provision of this Chapter for which signs are required shall be enforced against an alleged violator if at the time and place of the alleged violation an official sign is not in a position and where it can be seen by an ordinarily observant person. Whenever a particular Section does not state that signs are required, such Section shall be effective even though no signs are erected or in place. (Acts 1962, No. 310, § 1.)

CROSS REFERENCES

Municipal Law. — Traffic and vehicles > obedience to devices. Shreveport Code of Ordinance § 90-62.

Traffic and vehicles > when signs required. Shreveport Code of Ordinance § 90-63.

Traffic code > obedience to official traffic-control devices (city). Baton Rouge Code of Ordinance § 11:42.

Traffic code > traffic-control devices. Baton Rouge Code of Ordinance Title 11, Ch. 5.

Traffic code > when official traffic-control devices required for enforcement purposes (city). Baton Rouge Code of Ordinance § 11:43.

Traffic control devices > obedience to devices. New Orleans Code of Ordinance § 154-234.

Traffic control devices > obedience to signs not properly placed not required. New Orleans Code of Ordinance § 154-235.
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CRIMINAL LAW & PROCEDURE

• Search & Seizure

•• Warrantless Searches

••• Investigative Stops. — A police officer had reasonable suspicion to detain an individual under La. Code Crim. Proc. Ann. art. 215.1(A) who was ultimately convicted of possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967(C) as a result thereof because the individual was stopped in his vehicle at a green light, obstructing traffic on a road, and failing to comply with a traffic control device in violation of La. Rev. Stat. Ann. §§ 14:97, 32:56(B), and 32:231. State v. Anderson, 732 So. 2d 605, 1999 La. App. LEXIS 783 (Mar. 30, 1999).

TORTS

• Negligence

•• Defenses

••• Comparative Negligence

•••• General Overview. — A motorist who disregarded a deputy’s signal and entered an intersection and the deputy who failed to insure that the motorist had stopped before directing another vehicle into the intersection were both found liable for an accident. Landry v. State Farm Ins. Co., 529 So. 2d 417, 1988 La. App. LEXIS 1584 (June 21, 1988).

•• Proof

••• Violations of Law

•••• General Overview. — Because a bicycle was defined to be a vehicle under La. Rev. Stat. Ann. § 32:1(27) as of the date of an accident and remained so after that law’s amendment, and all vehicles were required to drive on the right side of the street and as near as practicable to the right hand curb, by riding in the wrong direction on the wrong side of a street a bicyclist was contributorily negligent and such negligence was the proximate cause and cause in fact of his injuries, so he could not recover damages for injuries he suffered when a driver hit him while pulling out of a parking space. Parnell v. Connecticut Fire Ins. Co., 245 LA. 16, 156 So. 2d 462, 1963 La. LEXIS 2564 (June 28, 1963).

• Transportation Torts

•• Motor Vehicles. — Defendant driver was not liable plaintiff driver in automobile collision becasue defendant proceeded through the red traffic light pursuant to a police officer’s order as required by La. Rev. Stat. Ann. §§ 32:56(A) and 32:231. Goff v. Sarradet, 394 So. 2d 655, 1980 La. App. LEXIS 5020 (Dec. 15, 1980), writ of certiorari denied by 399 So. 2d 600, 1981 La. LEXIS 7699 (La. 1981).

TRANSPORTATION LAW

• Private Vehicles

•• Traffic Regulation

••• General Overview. — Driver of a truck clearly violated La. Rev. Stat. Ann. § 32:143 by parking in a manner so as to have obstructed a stop sign, and the court rejected a motorist’s claim that this violation imposed a duty on the company that leased the truck and its insurer, while La. Rev. Stat. Ann. § 32:231(B) eliminated the duty a plaintiff had in an accident; the motorist misconstrued that statute, the statute does not relieve the plaintiff of a duty, it simply states that no citation will be given for running the stop sign, consistent with the statute, the motorist did not receive a traffic citation for this accident when the motorist entered the intersection without stopping. Wilson v. Transp. Consultants, Inc., 899 So. 2d 590, 2005 La. App. LEXIS 906 (Mar. 2, 2005), writ denied by La. 2005-0827, 902 So. 2d 1025, 2005 La. LEXIS 1728 (La. May 13, 2005).

La. Rev. Stat. Ann. § 32:231(B) does not relieve a person of a duty, it simply states that no citation will be given for running the stop sign. Wilson v. Transp. Consultants, Inc., 899 So. 2d 590, 2005 La. App. LEXIS 906 (Mar. 2, 2005), writ denied by La. 2005-0827, 902 So. 2d 1025, 2005 La. LEXIS 1728 (La. May 13, 2005).

The spouse of a driver killed in an intersection collision was not entitled to relief, as the driver acted negligently in speeding along the sole open lane of a roadway otherwise stopped by a sheriff for a school crossing, and collided with a driver who had been directed by the sheriff to cross the intersection. The driver could not be charged with contributory negligence under La. Rev. Stat. Ann. §§ 32:56(A), 32:231, as they required traffic to obey orders of a police officer regardless of the signals at the intersection and which required drivers to obey traffic devices unless directed otherwise by a police officer. Sutter v. Travelers Ins. Co., 167 So. 2d 517, 1964 La. App. LEXIS 1946 (July 15, 1964), writ of certiorari denied by 246 LA. 916, 168 So. 2d 823, 1964 La. LEXIS 2815 (1964).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 32:231 et seq., OPINION No. 92-12, La. Atty. Gen. Op. No. 1992-12; 1992 La. AG LEXIS 275.

§ 232. Traffic-control signals.

Whenever traffic is controlled by traffic-control signals exhibiting different colored lights, or colored lighted arrows, successively one at a time or in combination, only the colors green, red, and yellow shall be used, except for special pedestrian signals carrying a word legend, and said lights shall indicate and apply to drivers of vehicles and pedestrians as follows:

(1) GREEN indication:

(a) Vehicular traffic facing a circular green signal may proceed straight through or turn right or left unless a sign at such place prohibits either such turn. But vehicular traffic, including vehicles turning right or left, shall stop and yield the right-of-way to other vehicles and to pedestrians lawfully within the intersection or an adjacent crosswalk at the time such signal is exhibited.

(b) Vehicular traffic facing a green arrow signal, shown alone or in combination with another indication, may cautiously enter the intersection only to make the movement indicated by such arrow, or such other movement as is permitted by other indications shown at the same time. Such vehicular traffic shall stop and yield the right-of-way to pedestrians lawfully within an adjacent crosswalk and to other traffic lawfully using the intersection.

(c) Unless otherwise directed by a pedestrian control signal as provided in R.S. 32:233, pedestrians facing any green signal, except when the sole green signal is a turn arrow, may proceed across the roadway within any marked or unmarked crosswalk.

(2) Steady YELLOW indication:

(a) Vehicular traffic facing a steady yellow signal alone is thereby warned that the related green signal is being terminated or that a red signal will be exhibited immediately thereafter and such vehicular traffic shall not enter or be crossing the intersection when the red signal is exhibited.

(b) Unless otherwise directed by a pedestrian control signal as provided in R.S. 32:233 a pedestrian facing a steady yellow signal is thereby advised that there is insufficient time to cross the roadway before a red signal is exhibited and no pedestrian shall then start to cross the roadway.

(3) Steady RED indication:

(a) Vehicular traffic facing a steady circular red signal alone shall stop at a clearly marked stop line, or if none, then before entering the crosswalk on the near side of the intersection, or if none, then before entering the intersection, and shall remain standing until an indication to proceed is shown except as provided in Subparagraph (c) of this Paragraph.

(b) Vehicular traffic facing a steady red arrow signal shall not enter the intersection to make the movement indicated by the arrow and, unless entering the intersection to make a movement permitted by another signal, shall stop at a clearly marked stop line, or if none, then before entering the crosswalk on the near side of the intersection, or if none, then before entering the intersection, and shall remain standing until an indication permitting the movement indicated by such red arrow is shown except as provided in Subparagraph (c) of this Paragraph.

(c) Except when a sign prohibits a turn, vehicular traffic facing any steady red signal may cautiously enter the intersection to turn right, or to turn left from a one-way street into a one-way street, after stopping as required by Subparagraph (a) or Subparagraph (b) of this Paragraph. Such vehicular traffic shall yield the right-of-way to pedestrians lawfully within an adjacent crosswalk and to other traffic lawfully using the intersection.

(d) Unless otherwise directed by a pedestrian-control signal as provided in R.S. 32:233, a pedestrian facing a steady circular red or red arrow signal shall not enter the roadway.

(4) In the event an official traffic-control signal is erected and maintained at a place other than an intersection, the provisions of this Section shall be applicable except as to those provisions which by their nature can have no application. Any stop required shall be made at a sign or marking on the pavement indicating where the stop shall be made, but in the absence of any such sign or marking, the stop shall be made at the signal. (Added by Acts 1962, No. 310, § 1; Amended by Acts 1976, No. 152, § 1; Acts 1978, No. 551, § 1; Acts 2011, No. 244, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 244 substituted “shall stop and yield” for “shall yield” in (1)(a) and (1)(b).

CROSS REFERENCES

Municipal Law. — Traffic code > traffic-control signals (city). Baton Rouge Code of Ordinance § 11:45.

Traffic control devices > meaning of signals. New Orleans Code of Ordinance § 154-236.

Traffic-control signal legend generally. Shreveport Code of Ordinance § 90-64.

JUDICIAL DECISIONS

INDEX

TORTS

• Negligence

•• General Overview

•• Proof

••• Violations of Law

•••• General Overview

• Transportation Torts

•• Motor Vehicles

••• Motor Carriers

TRANSPORTATION LAW
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TORTS

• Negligence

•• General Overview. — Although La. Rev. Stat. Ann. § 32:232(1)(a) required a driver to yield to a pedestrian in a crosswalk, the driver was not negligent because there was nothing the driver could do to avoid an accident with the pedestrian whom she saw only a second before the accident. Calcagno v. Decorte, 665 So. 2d 574, 1995 La. App. LEXIS 3391 (Nov. 28, 1995).

Defendant whose light turned green while plaintiff was turning left on a green arrow which went off while she was making the turn was negligent under La. Rev. Stat. Ann. § 32:232(1)(a) for failing to yield the right-of-way to plaintiff because she was already lawfully in the intersection. Bouldin v. Williams, 472 So. 2d 244, 1985 La. App. LEXIS 8748 (June 25, 1985).

•• Proof

••• Violations of Law

•••• General Overview. — Injured party’s failure to be out of the intersection when the yellow light turned to red, as required under La. Rev. Stat. Ann. § 32:232, rendered her in breach of a legal duty and therefore the liability for the accident caused by the breach was attributed to her. Glenn v. State Farm Mut. Auto. Ins., Co., 617 So. 2d 176, 1993 La. App. LEXIS 1403 (Apr. 7, 1993).

• Transportation Torts

•• Motor Vehicles. — Plaintiff failed to meet her burden of proving that her car was lawfully in the intersection when defendant failed to adhere to the duty imposed by La. Rev. Stat. Ann. § 32:232 to yield to her when his light turned green because the only evidence presented in support of plaintiff’s claim was her own self-serving testimony that she had a green light; plaintiff claimed that she never saw the light change from green, which it would have had to do if the signal for defendant’s street was green. Hoffert v. Allstate Ins. Co., 579 So. 2d 1088, 1991 La. App. LEXIS 1032 (Apr. 30, 1991), writ of certiorari denied by 586 So. 2d 565, 1991 La. LEXIS 2729 (La. 1991).

Driver following a funeral possession was guilty of negligence when she entered an intersection on a red light in violation of La. Rev. Stat. Ann. § 32:232, where there was no local ordinance allowing such conduct. Boles v. Fireman’s Fund American Ins. Co., 250 So. 2d 529, 1971 La. App. LEXIS 5888 (June 22, 1971).

Driver turning left on a green arrow did not have a duty to check for oncoming traffic prior to entering the intersection, pursuant to La. Rev. Stat. Ann. § 32:232, even though this could have prevented an accident, because the statute was not designed to govern a traffic light with red, amber and green arrow faces. Moore v. Traders & General Ins. Co., 227 So. 2d 174, 1969 La. App. LEXIS 5554 (Sept. 22, 1969), writ of certiorari denied by 254 LA. 1103, 229 So. 2d 114, 1969 La. LEXIS 3301 (1969).

Although the motorist was proceeding through the intersection on a green light, she was negligent under La. Rev. Stat. Ann. § 32:232(1)(a) and found to be the proximate cause of the collision where she failed to yield to the driver who had lawfully entered the intersection. Bettis v. Paulsen-Webber Cordage Corp., 217 So. 2d 662, 1969 La. App. LEXIS 5405 (Jan. 6, 1969).

La. Rev. Stat. Ann. § 32:232(3)(a) provided that vehicular traffic facing a red traffic light must stop before entering the intersection and must remain standing until a green light or a “Go” signal was shown alone; in an action arising out of a motor vehicle collision, a pickup truck driver was negligent in entering an intersection on a red light. Close v. Lumbermens Mut. Casualty Co., 207 So. 2d 571, 1968 La. App. LEXIS 5265 (Feb. 28, 1968).

A truck driver was properly found to be negligent, in a tort action involving a motor vehicle accident, because the truck driver failed to pull over or move to the right side of the road. Smith v. Baker, 59 So. 2d 714, 1952 La. App. LEXIS 656 (June 18, 1952).

••• Motor Carriers. — Pursuant to La. Rev. Stat. Ann. § 32:232(1), a bus driver who had a green light and made a “safety stop” to check for oncoming traffic before proceeding through an intersection was not at fault for losing control of the bus when it was struck in the rear by a car that had run a red light. Smith v. Regional Transit Authority, 559 So. 2d 995, 1990 La. App. LEXIS 783 (Apr. 12, 1990), writ of certiorari denied by 566 So. 2d 986, 1990 La. LEXIS 3101 (La. 1990).

TRANSPORTATION LAW

• Private Vehicles

•• Traffic Regulation

••• General Overview. — Although La. Rev. Stat. Ann. § 32:232(1)(a) required a driver to yield to a pedestrian in a crosswalk, the driver was not negligent because there was nothing the driver could do to avoid an accident with the pedestrian whom she saw only a second before the accident. Calcagno v. Decorte, 665 So. 2d 574, 1995 La. App. LEXIS 3391 (Nov. 28, 1995).

Injured party’s failure to be out of the intersection when the yellow light turned to red, as required under La. Rev. Stat. Ann. § 32:232, rendered her in breach of a legal duty and therefore the liability for the accident caused by the breach was attributed to her. Glenn v. State Farm Mut. Auto. Ins., Co., 617 So. 2d 176, 1993 La. App. LEXIS 1403 (Apr. 7, 1993).

Pursuant to La. Rev. Stat. Ann. § 32:232(1), a bus driver who had a green light and made a “safety stop” to check for oncoming traffic before proceeding through an intersection was not fault for losing control of the bus when it was struck in the rear by a car that had run a red light. Smith v. Regional Transit Authority, 559 So. 2d 995, 1990 La. App. LEXIS 783 (Apr. 12, 1990), writ of certiorari denied by 566 So. 2d 986, 1990 La. LEXIS 3101 (La. 1990).

Defendant whose light turned green while plaintiff was turning left on a green arrow which went off while she was making the turn was negligent under La. Rev. Stat. Ann. § 32:232(1)(a) for failing to yield the right-of-way to plaintiff because she was already lawfully in the intersection. Bouldin v. Williams, 472 So. 2d 244, 1985 La. App. LEXIS 8748 (June 25, 1985).

In a wrongful death case, an 18-year-old motorist was negligent for entering an intersection without keeping a proper lookout and crashing into a car that was proceeding lawfully through the intersection on a yellow light, causing eventually-fatal injuries to a seven-year-old boy who was a passenger in the other car; under La. Rev. Stat. Ann. § 32.232(2)(a), the boy’s parents’ car was legally entitled to enter the intersection on the yellow light in lieu of stopping. McMullan v. Travelers Ins. Co., 311 So. 2d 902, 1975 La. App. LEXIS 3253 (Apr. 1, 1975), writ of certiorari denied by 313 So. 2d 840, 1975 La. LEXIS 5069 (La. 1975).

Where reviewing court was convinced by the testimony of the driver of plaintiff’s car that she proceeded on a green light and defendant car owner’s son should have yielded in accordance with La. Rev. Stat. Ann. § 32:232(1)(a), the court affirmed a property damage award. Seaton v. Widlitze, 258 So. 2d 390, 1972 La. App. LEXIS 5684 (Feb. 23, 1972).

Plaintiff in a personal injury action seeking damages arising from an automobile accident violated La. Rev. Stat. Ann. § 32:232(3) (a), and was contributorily negligent in failing to bring his vehicle to a stop before attempting the right turn. Weber v. Phoenix Assurance Co., 256 So. 2d 752, 1971 La. App. LEXIS 5348 (Dec. 20, 1971), affirmed by 273 So. 2d 30, 1973 La. LEXIS 5471 (La. 1973).

Driver following a funeral possession was guilty of negligence when she entered an intersection on a red light in violation of La. Rev. Stat. Ann. § 32:232, where there was no local ordinance allowing such conduct. Boles v. Fireman’s Fund American Ins. Co., 250 So. 2d 529, 1971 La. App. LEXIS 5888 (June 22, 1971).

Driver turning left on a green arrow did not have a duty to check for oncoming traffic prior to entering the intersection, pursuant to La. Rev. Stat. Ann. § 32:232, even though this could have prevented an accident, because the statute was not designed to govern a traffic light with red, amber and green arrow faces. Moore v. Traders & General Ins. Co., 227 So. 2d 174, 1969 La. App. LEXIS 5554 (Sept. 22, 1969), writ of certiorari denied by 254 LA. 1103, 229 So. 2d 114, 1969 La. LEXIS 3301 (1969).

Under La. Rev. Stat. Ann. § 32:232, having found that the insured entered the intersection before the signal light turned green for her, the court concluded she was guilty of negligence which was the proximate cause of the accident. Compton v. Commercial Standard Ins. Co., 224 So. 2d 506, 1969 La. App. LEXIS 6102 (May 27, 1969), writ of certiorari denied by 254 LA. 773, 226 So. 2d 526, 1969 La. LEXIS 3411 (1969).

La. Rev. Stat. Ann. § 32:232(3)(a) provided that vehicular traffic facing a red traffic light must stop before entering the intersection and must remain standing until a green light or a “Go” signal was shown alone; in an action arising out of a motor vehicle collision, a pickup truck driver was negligent in entering an intersection on a red light. Close v. Lumbermens Mut. Casualty Co., 207 So. 2d 571, 1968 La. App. LEXIS 5265 (Feb. 28, 1968).

A truck driver was properly found to be negligent, in a tort action involving a motor vehicle accident, because the truck driver failed to pull over or move to the right side of the road. Smith v. Baker, 59 So. 2d 714, 1952 La. App. LEXIS 656 (June 18, 1952).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1983-84: A Faculty Symposium: Local Government Law. 45 La. L. Rev. 357 (November, 1984).

§ 232.1. Vehicle approaching intersection in which traffic lights are inoperative.

A. Unless otherwise directed by a law enforcement officer, when a traffic control signal is not functioning at an intersection, and the signal lights are completely dark, the intersection shall revert to an all-way stop and traffic shall proceed in accordance with the provisions of R.S. 32:121(A).

B. Unless otherwise directed by a law enforcement officer, when a traffic control signal is flashing yellow, it shall be treated as a “caution” sign in accordance with the provisions of R.S. 32:234.

C. Unless otherwise directed by a law enforcement officer, when a traffic control signal is flashing red, it shall be treated as a stop sign in accordance with the provisions of R.S. 32:234. (Acts 1999, No. 1145, § 1, eff. Aug. 15, 1999; Acts 2010, No. 259, § 1, eff. June 17, 2010.)

2010 Amendments. — The 2010 amendment by No. 259 added the (A) designation; added “and the signal lights are completely dark” in (A); added (B) and (C); and made a stylistic change.

§ 233. Pedestrian-control signals.

Whenever special pedestrian-control signals exhibiting the words “Walk” or “Don’t Walk” are in place, such signals shall indicate as follows:

(1) Flashing or Steady WALK—A pedestrian facing the signal may proceed across the roadway in the direction of the signal and shall be given the right-of-way by a driver of a vehicle.

(2) Flashing or Steady DON’T WALK—No pedestrian shall start to cross the roadway in the direction of the signal, but a pedestrian who has partially completed his crossing on the “Walk” signal shall proceed to a sidewalk or safety island while the “Don’t Walk” signal is showing. (Acts 1962, No. 310, § 1. Amended by Acts 1978, No. 551, § 1.)

CROSS REFERENCES

Louisiana Law. — Pedestrians subject to traffic regulations, see La. R.S. 32:211.

Traffic-control signals, see La. R.S. 32:232.

Municipal Law. — Traffic and vehicles > pedestrian walk-and-wait signals. Shreveport Code of Ordinance § 90-66.

Traffic code > pedestrian-control signals (city). Baton Rouge Code of Ordinance § 11:46.

Traffic control devices > flashing signals. New Orleans Code of Ordinance § 154-239.

Traffic control devices > meaning of signals. New Orleans Code of Ordinance § 154-236.

Traffic control devices > pedestrian control signals. New Orleans Code of Ordinance § 154-238.
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CIVIL PROCEDURE

• Pleading & Practice

•• Defenses, Demurrers & Objections

••• Affirmative Defenses

•••• General Overview. — Defendant motorist failed to plead violation of La. Rev. Stat. Ann. § 32:233(E) as contributory negligence and was barred form raising the issue on appeal Blanchard v. Hardware Mut. Casualty Co., 153 So. 2d 517, 1963 La. App. LEXIS 1681 (May 3, 1963).

TORTS

• Negligence

•• Causation

••• General Overview. — Although an accident victim violated traffic statutory regulations by failing to give adequate warning of his intent to overtake a driver’s vehicle, his violation may not have been the cause of the accident and the accident victim could have been relieved from primary wrongdoing and recover damages. Grigsby v. Employers Liability Assurance Corp., 57 So. 2d 910, 1952 La. App. LEXIS 528 (Mar. 28, 1952).

•• Defenses

••• Comparative Negligence

•••• General Overview. — A turning driver’s contributory negligence in failing to check his rear view mirror immediately before making a left turn, as required by La. Rev. Stat. Ann. § 32:235(A), barred his right of recovery for damages against a passing driver who was negligent in failing to heed the turning driver’s signal and in attempting to overtake the turning vehicle before ascertaining that the left lane was clear, as required by the Highway Regulatory Act, La. Rev. Stat. Ann. § 32:221 et seq., particularly La. Rev. Stat. Ann. § 32:233(A). Bellard v. Texas Services, Inc., 151 So. 2d 694, 1963 La. App. LEXIS 1492 (Apr. 9, 1963).

• Transportation Torts

•• Motor Vehicles. — Leaving the road after attempting to pass, did not exonerate a driver from liability under La. Rev. Stat. Ann. § 32:233(C) where the driver’s negligence caused an emergency situation for oncoming drivers and was the proximate cause of resulting automobile collisions. Woodward, Wight & Co. v. Douglas Public Service Corp., 75 So. 2d 896, 1954 La. App. LEXIS 908 (Nov. 18, 1954).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: The Meaning of the Term “Prima Facie”. 55 La. L. Rev. 391 (November, 1994).

§ 234. Flashing signals.

A. Whenever an illuminated flashing red or yellow signal is used in a traffic sign or signal, it shall require obedience by vehicular traffic as follows:

(1) FLASHING RED (STOP SIGNAL)—When a red lens is illuminated with rapid intermittent flashes, drivers of vehicles shall stop before entering the nearest crosswalk at an intersection or at a limit line when marked, or, if none, then before entering the intersection, and the right to proceed shall be subject to the rules applicable after making a stop at a stop sign.

(2) FLASHING YELLOW OR AMBER (CAUTION SIGNAL)—When a yellow lens is illuminated with rapid intermittent flashes, drivers of vehicles may proceed through or past such signal only with caution.

B. This Section shall not apply at railroad grade crossings. Conduct of drivers of vehicles approaching railroad grade crossing shall be governed by the rules set forth in R.S. 32:171 through 32:174. (Acts 1962, No. 310, § 1; Acts 2012, No. 811, § 9, eff. July 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 811 made a stylistic change.

Quoted Statutory Material. — Acts 2012, No. 811, § 19, provides that “It is the intent of the legislature in enacting this Act [Acts 2012, No. 811] that the Acts that originated as House Bills Nos. 94, 372, 373, 565, 626, and 640 and Senate Bills Nos. 62, 87, 249, 314, 315, and 384, all of which re-create departments of the executive branch of state government and statutory entities made a part of such departments by law, shall not supersede the provisions of this Act [Acts 2012, No. 811], and such Acts shall not have the effect of continuing any statutory authority repealed by this Act [Acts 2012, No. 811].”

CROSS REFERENCES

Louisiana Law. — Vehicle approaching intersection in which traffic lights are inoperative, see La. R.S. 32:232.1.

Municipal Law. — Traffic and vehicles > flashing signals. Shreveport Code of Ordinance § 90-65.

Traffic code > flashing signals (city). Baton Rouge Code of Ordinance § 11:47.

Traffic control devices > flashing signals. New Orleans Code of Ordinance § 154-239.

Traffic control devices > pedestrian control signals. New Orleans Code of Ordinance § 154-238.
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• Private Vehicles
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••• General Overview

GOVERNMENTS

• Public Improvements

•• Bridges & Roads. — Where a highway intersection was not defective, the signing was adequate and was not confusing to motorists, there was no obstruction, and there was no unreasonable risk of harm to drivers, the Department of Transportation and Development was not liable for an accident. Fruge v. State, Dep’t of Transp. & Dev., 536 So. 2d 745, 1988 La. App. LEXIS 2746 (Dec. 14, 1988), writ of certiorari denied by 538 So. 2d 593, 1989 La. LEXIS 455 (La. 1989).

Pursuant to La. Rev. Stat. Ann. art. 32:234, the local parish authorities were obligated to erect and maintain traffic control devises in their jurisdiction on roads not included by statute under the state system of highways, as defined in La. Rev. Stat. Ann. art. 48:191. Wall v. American Employers Ins. Co., 215 So. 2d 913, 1968 La. App. LEXIS 4630 (Nov. 12, 1968), writ of certiorari denied by 253 LA. 325, 217 So. 2d 415, 1969 La. LEXIS 3131 (1969).

TORTS

• Negligence

•• Causation

••• Proximate Cause

•••• General Overview. — Pursuant to La. Rev. Stat. Ann. § 32:234(A)(2), it was reasonable to assume that plaintiff individual’s slow moving vehicle approaching an intersection controlled by a flashing red light and a stop sign would obey those signals and yield the right of way; therefore, defendant driver’s negligence was the sole proximate cause of the accident because when he entered the intersection, it was too late for plaintiff to avoid the accident. Valenti v. Onellion, 273 So. 2d 896, 1973 La. App. LEXIS 6637 (Feb. 20, 1973), writ of certiorari denied by 277 So. 2d 446, 1973 La. LEXIS 5836 (La. 1973).

•• Defenses

••• Comparative Negligence

•••• General Overview. — Driver of a motorcycle that hit an automobile that had stopped at an intersection facing a stop sign and flashing red light before it pulled out in front of the motorcycle, was not contributorily negligent for driving too fast; the motorcycle driver was obliged to be cautious in approaching the flashing yellow light facing him, but could reasonably expect the automobile driver to remain stopped. Tucker v. Lirette, 400 So. 2d 647, 1981 La. LEXIS 8408 (June 22, 1981).

In a case involving an intersection collision, where plaintiff had a yellow light on a right-of-way road, and defendant faced a blinking red light, plaintiff could not recover for defendant’s negligence in precipitating the ensuing collision; while La. Rev. Stat. Ann. § 32:234 allowed a driver approaching a yellow light to assume that a driver approaching a red light would stop before proceeding across the intersection, the yellow-light driver must still exercise caution, and plaintiff’s failure to know for sure that the red-light driver would stop before plaintiff proceeded through the intersection made her contributorily negligent and precluded her recovery. Holland v. Home Ins. Co., 396 So. 2d 3, 1981 La. App. LEXIS 3697 (Mar. 2, 1981), writ of certiorari denied by 400 So. 2d 1384 (La. 1981).

A driver who hit another vehicle after passing through a flashing yellow light was, pursuant to La. Rev. Stat. Ann. § 32:234, contributorily negligent, even though the other driver had proceeded into the intersection past a flashing red light, because one faced with a flashing yellow light may not proceed into such an intersection unless he has first ascertained that it is safe for him to do so. Robinson v. Millers Mut. Fire Ins. Co., 249 So. 2d 287, 1971 La. App. LEXIS 6119 (May 31, 1971).

In a wrongful death action, the decedent was found contributory negligent because he should have seen the truck, which was determined to be only 257 feet away from the intersection, and he should have realized that it was unsafe to proceed; decedent motorist faced with a blinking red light had the same duty of care as one confronted by a stop sign. Ardoin v. Crown Zellerbach Corp., 232 So. 2d 136, 1970 La. App. LEXIS 5711 (Feb. 11, 1970), writ of certiorari denied by 255 LA. 913, 233 So. 2d 562, 1970 La. LEXIS 3831 (1970).

Before entering an intersection in a lane of traffic governed by a caution light, the provisions of La. Rev. Stat. Ann. § 32:234(A)(2) established a duty imposed on the driver to observe for vehicles approaching on the intersecting street governed by a flashing red light and to take such precautions that the driver could avoid striking any such traffic; the driver’s failure to take such precautions constituted negligence which was a contributing legal cause of the accident. Trouth v. Allstate Ins. Co., 221 So. 2d 555, 1969 La. App. LEXIS 5074 (Apr. 8, 1969).

Although an automobile driver entered an intersection after failing to stop at a flashing red light, as required by La. Rev. Stat. Ann. § 32:234, the injured driver of the car he hit could not recover damages, because he had not proceeded with caution in entering the intersection on a flashing yellow light, also in violation of La. Rev. Stat. Ann. § 32:234, and he was therefore contributorily negligent. Neal v. Weaver, 220 So. 2d 751, 1969 La. App. LEXIS 5252 (Mar. 10, 1969), writ of certiorari denied by 254 LA. 290, 223 So. 2d 411, 1969 La. LEXIS 2884 (1969).

•• Standards of Care

••• General Overview. — Truck driver’s negligence was the proximate cause of a car driver’s injuries where the truck driver was following the car too closely and was driving too fast under conditions of dense fog. Dove v. Messina, 230 So. 2d 615, 1969 La. App. LEXIS 5606 (Nov. 17, 1969), writ of certiorari denied by 255 LA. 471, 231 So. 2d 392, 1970 La. LEXIS 3916 (1970).

••• Special Care

•••• General Overview. — An insured driver exercised the special care required under La. Rev. Stat. Ann. § 32:234 while she was stopped at an intersection and therefore was not negligent for a rear end collision with a car driven by claimant’s wife and in which claimant’s two children were injured: under La. Rev. Stat. Ann. § 32:234 a motorist was required to exercise a greater degree of caution when he proceeded through an intersection controlled by a yellow flashing traffic light than was required when he entered an uncontrolled intersection, and the insured driver exercised this care where she used her directional signal up to the time of the accident and had her taillights on. Southall v. Employers Liability Assurance Corp., 203 So. 2d 718, 1967 La. App. LEXIS 4710 (Oct. 27, 1967), writ of certiorari denied by 251 LA. 673, 205 So. 2d 440, 1968 La. LEXIS 2838 (1968).

• Procedure

•• Multiple Defendants

••• Joint & Several Liability. — In a survival and death action brought by the parents of a deceased passenger of the car driven by driver B, which collided with a car driven by driver A, both drivers were found to be liable in tort; driver B was negligent by entering into the intersection on a red light without adhering to the duty imposed by La. Rev. Stat. Ann. § 32:234(A)(2), driver A was negligent for entering the intersection on a flashing yellow light without maintaining a proper lookout in violation of the duty of care imposed by § 32:234(A)(1), and both acts were contributing causes in the accident. McGowan v. Guerin, 372 So. 2d 660, 1979 La. App. LEXIS 3566 (May 29, 1979).

• Public Entity Liability

•• Liability

••• General Overview. — Where a highway intersection was not defective, the signing was adequate and was not confusing to motorists, there was no obstruction, and there was no unreasonable risk of harm to drivers, the Department of Transportation and Development was not liable for an accident. Fruge v. State, Dep’t of Transp. & Dev., 536 So. 2d 745, 1988 La. App. LEXIS 2746 (Dec. 14, 1988), writ of certiorari denied by 538 So. 2d 593, 1989 La. LEXIS 455 (La. 1989).

• Transportation Torts

•• Motor Vehicles. — Passenger’s challenge of a finding of the trial court that the driver of the car in which she was riding was 20 percent at fault for the automobile accident that injured the passenger was without merit because the driver failed to keep a proper lookout as she entered an intersection with a flashing yellow light in violation of La. Rev. Stat. Ann. art. 32:234(A)(2) where the driver did not see the other vehicle because she was looking straight ahead and did not check for traffic entering the intersection. Lacombe v. Buras, 778 So. 2d 1181, 2001 La. App. LEXIS 56 (Jan. 31, 2001).

In a suit by a guest passenger against the driver of her car and the driver of another vehicle with which it collided at an intersection, it was error for the trial court to find the passenger’s driver, who had stopped at the intersection, free from fault, because under La. Rev. Stat. Ann. § 32:234, governing flashing red signals, a stopped driver still had the duty of making sure that after having stopped it was safe to proceed through the intersection; the court’s conclusion that the passenger’s driver was partially at fault entitled the passenger to collect damages from her driver. Klaveness v. Massey, 756 So. 2d 538, 2000 La. App. LEXIS 214 (Feb. 16, 2000).

North-bound driver did not exercise caution in compliance with La. Rev. Stat. Ann. § 32:234 when, from a stopped position at an intersection with a flashing yellow light, he turned left slowly and took a chance that the approaching south-bound driver, who was but 200 feet away, would see and avoid hitting him. Zurich-American Ins. Group v. Ellison, 640 So. 2d 262, 1993 La. App. LEXIS 3697 (Oct. 14, 1993).

Where a witness testified that the car facing the blinking red light slowed down as if it were going to stop, and another witness indicated that the driver of the car facing the blinking yellow light did not have time to evade, the latter driver was not negligent. Litton v. Ford Motor Co., 554 So. 2d 99, 1989 La. App. LEXIS 2456 (Dec. 6, 1989), writ of certiorari denied by 559 So. 2d 1353, 1990 La. LEXIS 856 (La. 1990).

Deceleration of a motorist as she approached a flashing yellow signal at an intersection was evidence that she discharged the duty of care established for her by La. Rev. Stat. Ann. § 32:234(A)(2). Touchet v. Champagne, 488 So. 2d 412, 1986 La. App. LEXIS 6920 (May 14, 1986).

In a survival and death action brought by the parents of a deceased passenger of the car driven by driver B, which collided with a car driven by driver A, both drivers were found to be liable in tort; driver B was negligent by entering into the intersection on a red light without adhering to the duty imposed by La. Rev. Stat. Ann. § 32:234(A)(2), driver A was negligent for entering the intersection on a flashing yellow light without maintaining a proper lookout in violation of the duty of care imposed by § 32:234(A)(1), and both acts were contributing causes in the accident. McGowan v. Guerin, 372 So. 2d 660, 1979 La. App. LEXIS 3566 (May 29, 1979).

In an intersectional collision, a caution light driver exercised the caution mandated under La. Rev. Stat. Ann. § 32:234A(2) where she slowed and preempted the intersection before it became apparent that the approaching red light runner had stopped slowing and would run the light so that the caution light driver was entitled to uninsured motorist coverage from her insurer and was not contributorily negligent for damage done to another vehicle. McMillan v. State Farm Mut. Auto. Ins. Co., 356 So. 2d 1368, 1978 La. LEXIS 7278 (Mar. 6, 1978).

La. Rev. Stat. Ann. § 32:234 A(2) provided that a motorist was to proceed through or pass a flashing yellow signal only with caution; thus, a driver who proceeded through a yellow looking once without executing the proper lookout for danger or exercising adequate caution had not fully complied with the duty expected of a motorist in that situation. McMillan v. State Farm Mut. Auto. Ins. Co., 349 So. 2d 949, 1977 La. App. LEXIS 4628 (July 11, 1977), reversed by 356 So. 2d 1368, 1978 La. LEXIS 7278 (La. 1978).

Under La. Rev. Stat. Ann. § 32:234(A)(1), a flashing red signal was tantamount to a stop sign insofar as the duty of the motorist approaching it was concerned, and in approaching a stop sign, she was under a duty to stop and not proceed until certain it was safe, especially where the intersection controlled was a blind one. Great American Ins. Co. v. Turnage, 339 So. 2d 1322, 1976 La. App. LEXIS 4446 (Nov. 15, 1976).

La. Rev. Stat. Ann. § 32:234(A)(2) required a driver that was approaching an intersection with a flashing yellow light to proceed through or past such signal only with caution. Rogers v. Tiger, 305 So. 2d 147, 1974 La. App. LEXIS 4270 (Dec. 16, 1974).

Truck driver’s negligence was the proximate cause of a car driver’s injuries where the truck driver was following the car too closely and was driving too fast under conditions of dense fog. Dove v. Messina, 230 So. 2d 615, 1969 La. App. LEXIS 5606 (Nov. 17, 1969), writ of certiorari denied by 255 LA. 471, 231 So. 2d 392, 1970 La. LEXIS 3916 (1970).

An insured driver exercised the special care required under La. Rev. Stat. Ann. § 32:234 while she was stopped at an intersection and therefore was not negligent for a rear end collision with a car driven by claimant’s wife and in which claimant’s two children were injured: under La. Rev. Stat. Ann. § 32:234 a motorist was required to exercise a greater degree of caution when he proceeded through an intersection controlled by a yellow flashing traffic light than was required when he entered an uncontrolled intersection, and the insured driver exercised this care where she used her directional signal up to the time of the accident and had her taillights on. Southall v. Employers Liability Assurance Corp., 203 So. 2d 718, 1967 La. App. LEXIS 4710 (Oct. 27, 1967), writ of certiorari denied by 251 LA. 673, 205 So. 2d 440, 1968 La. LEXIS 2838 (1968).

Pursuant to La. Rev. Stat. Ann. § 32:234, a flashing red light meant “stop” and a flashing amber light meant “caution,” so a truck driver, who was faced with a flashing amber light, had the right of way at a blind intersection, and he knew that traffic on the intersecting road had a red flashing signal light, so he was exculpated from negligence when a bus entering from the intersecting road hit his truck in the intersection. Jolley v. Continental Southern Lines, Inc., 170 So. 2d 114, 1964 La. App. LEXIS 2175 (Dec. 14, 1964).

Drivers whose vehicles rear-ended other vehicles did not violate La. Rev. Stat. Ann. § 32:234A absent a showing that the condition of the highway or the nature of traffic indicated the necessity for preserving a greater interval than that which was being observed by the drivers. Bagley v. T. E. Mercer Teaming & Trucking Contractor, 59 So. 2d 723, 1952 La. App. LEXIS 658 (June 18, 1952).

Truck drivers’ failure to observe La. Rev. Stat. Ann. § 32:234B and follow the lead trucks at an interval of 400 feet was not a contributing cause of an accident absent a possibility that the accident could have been avoided if the trucks had been separated by the prescribed distance. Bagley v. T. E. Mercer Teaming & Trucking Contractor, 59 So. 2d 723, 1952 La. App. LEXIS 658 (June 18, 1952).

TRANSPORTATION LAW

• Private Vehicles

•• Traffic Regulation

••• General Overview. — In a suit by a guest passenger against the driver of her car and the driver of another vehicle with which it collided at an intersection, it was error for the trial court to find the passenger’s driver, who had stopped at the intersection, free from fault, because under La. Rev. Stat. Ann. § 32:234, governing flashing red signals, a stopped driver still had the duty of making sure that after having stopped it was safe to proceed through the intersection; the court’s conclusion that the passenger’s driver was partially at fault entitled the passenger to collect damages from her driver. Klaveness v. Massey, 756 So. 2d 538, 2000 La. App. LEXIS 214 (Feb. 16, 2000).

Before entering the intersection, the driver had a duty to come to a complete stop, to appraise traffic on the intersecting street, and to make certain the way was clear for passage under La. Rev. Stat. Ann. § 32:234(A)(1); if a motorist failed to see what he should have seen, then the law charged him with having seen what he should have seen, and the court examined his subsequent conduct on the premise that he did saw what he should have. Cormier v. Albear, 758 So. 2d 250, 2000 La. App. LEXIS 133 (Feb. 2, 2000).

Where a witness testified that the car facing the blinking red light slowed down as if it were going to stop, and another witness indicated that the driver of the car facing the blinking yellow light did not have time to evade, the latter driver was not negligent. Litton v. Ford Motor Co., 554 So. 2d 99, 1989 La. App. LEXIS 2456 (Dec. 6, 1989), writ of certiorari denied by 559 So. 2d 1353, 1990 La. LEXIS 856 (La. 1990).

Deceleration of a motorist as she approached a flashing yellow signal at an intersection was evidence that she discharged the duty of care established for her by La. Rev. Stat. Ann. § 32:234(A)(2). Touchet v. Champagne, 488 So. 2d 412, 1986 La. App. LEXIS 6920 (May 14, 1986).

Driver of a motorcycle that hit an automobile that had stopped at an intersection facing a stop sign and flashing red light before it pulled out in front of the motorcycle, was not contributorily negligent for driving too fast; the motorcycle driver was obliged to be cautious in approaching the flashing yellow light facing him, but could reasonably expect the automobile driver to remain stopped. Tucker v. Lirette, 400 So. 2d 647, 1981 La. LEXIS 8408 (June 22, 1981).

In a case involving an intersection collision, where plaintiff had a yellow light on a right-of-way road, and defendant faced a blinking red light, plaintiff could not recover for defendant’s negligence in precipitating the ensuing collision; while La. Rev. Stat. Ann. § 32:234 allowed a driver approaching a yellow light to assume that a driver approaching a red light would stop before proceeding across the intersection, the yellow-light driver must still exercise caution, and plaintiff’s failure to know for sure that the red-light driver would stop before plaintiff proceeded through the intersection made her contributorily negligent and precluded her recovery. Holland v. Home Ins. Co., 396 So. 2d 3, 1981 La. App. LEXIS 3697 (Mar. 2, 1981), writ of certiorari denied by 400 So. 2d 1384 (La. 1981).

La. Rev. Stat. Ann. § 32:234 A(2) provided that a motorist was to proceed through or pass a flashing yellow signal only with caution; thus, a driver who proceeded through a yellow looking once without executing the proper lookout for danger or exercising adequate caution had not fully complied with the duty expected of a motorist in that situation. McMillan v. State Farm Mut. Auto. Ins. Co., 349 So. 2d 949, 1977 La. App. LEXIS 4628 (July 11, 1977), reversed by 356 So. 2d 1368, 1978 La. LEXIS 7278 (La. 1978).

La. Rev. Stat. Ann. § 32:234(A)(2) required a driver that was approaching an intersection with a flashing yellow light to proceed through or past such signal only with caution. Rogers v. Tiger, 305 So. 2d 147, 1974 La. App. LEXIS 4270 (Dec. 16, 1974).

Motorist was held liable in automobile accident because when approaching an intersection controlled by a flashing yellow light, he failed to exercise caution and vigilance as he entered the intersection. Liberty Mut. Ins. Co. v. Wilson, 282 So. 2d 745, 1973 La. App. LEXIS 6456 (June 29, 1973), writ of certiorari denied by 286 So. 2d 362, 1973 La. LEXIS 6399 (La. 1973).

Pursuant to La. Rev. Stat. Ann. § 32:234(A)(2), it was reasonable to assume that plaintiff individual’s slow moving vehicle approaching an intersection controlled by a flashing red light and a stop sign would obey those signals and yield the right of way; therefore, defendant driver’s negligence was the sole proximate cause of the accident because when he entered the intersection, it was too late for plaintiff to avoid the accident. Valenti v. Onellion, 273 So. 2d 896, 1973 La. App. LEXIS 6637 (Feb. 20, 1973), writ of certiorari denied by 277 So. 2d 446, 1973 La. LEXIS 5836 (La. 1973).

A driver who hit another vehicle after passing through a flashing yellow light was, pursuant to La. Rev. Stat. Ann. § 32:234, contributorily negligent, even though the other driver had proceeded into the intersection past a flashing red light, because one faced with a flashing yellow light may not proceed into such an intersection unless he has first ascertained that it is safe for him to do so. Robinson v. Millers Mut. Fire Ins. Co., 249 So. 2d 287, 1971 La. App. LEXIS 6119 (May 31, 1971).

Motorist had a duty to use caution when approaching a flashing yellow light and breached that duty by failing to slow down enough and failing to look to his left. Drago v. State Farm Mut. Auto. Ins. Co., 236 So. 2d 570, 1970 La. App. LEXIS 5418 (May 25, 1970), writ of certiorari denied by 256 LA. 859, 239 So. 2d 360, 1970 La. LEXIS 3323 (1970).

Judgment rejecting demands of employee of ammunition plant in negligence suit that arose out of a collision was reversed; defendants relied on capacity of the employee’s car for speed to prove his contributory negligence, but capacity was not proof of speed under La. Rev. Stat. Ann. § 32:234(A), as the statute dealt with flashing yellow and red signals. Haire v. Allstate Ins. Co., 224 So. 2d 531, 1969 La. App. LEXIS 5159 (May 27, 1969), writ of certiorari denied by 254 LA. 779, 226 So. 2d 770, 1969 La. LEXIS 3432 (1969).

Although an automobile driver entered an intersection after failing to stop at a flashing red light, as required by La. Rev. Stat. Ann. § 32:234, the injured driver of the car he hit could not recover damages, because he had not proceeded with caution in entering the intersection on a flashing yellow light, also in violation of La. Rev. Stat. Ann. § 32:234, and he was therefore contributorily negligent. Neal v. Weaver, 220 So. 2d 751, 1969 La. App. LEXIS 5252 (Mar. 10, 1969), writ of certiorari denied by 254 LA. 290, 223 So. 2d 411, 1969 La. LEXIS 2884 (1969).

Under La. Rev. Stat. Ann. § 32:234(A)(1),(2), a minor driver facing a yellow flashing light was not the proximate cause of a collision in an intersection with a vehicle which faced a flashing red light; the minor had the right of way, had the right to assume that his right would be honored by the other driver, and had no time to avoid the collision. Pecunia v. Gaudet, 217 So. 2d 511, 1969 La. App. LEXIS 5403 (Jan. 6, 1969).

Pursuant to La. Rev. Stat. Ann. art. 32:234, the local parish authorities were obligated to erect and maintain traffic control devises in their jurisdiction on roads not included by statute under the state system of highways, as defined in La. Rev. Stat. Ann. art. 48:191. Wall v. American Employers Ins. Co., 215 So. 2d 913, 1968 La. App. LEXIS 4630 (Nov. 12, 1968), writ of certiorari denied by 253 LA. 325, 217 So. 2d 415, 1969 La. LEXIS 3131 (1969).

In a suit brought for injuries sustained in an automobile accident, the court held that defendant driver violated La. R.S. 32:234, a statute regarding intersections controlled by blinking red and yellow traffic signals; the driver violated the statute because he did not proceed through an intersection with caution upon seeing a blinking yellow signal. Lockhart v. McInnis-Peterson Chevrolet, Inc., 205 So. 2d 744, 1967 La. App. LEXIS 4889 (Dec. 19, 1967), writ of certiorari denied by 251 LA. 939, 207 So. 2d 541, 1968 La. LEXIS 2926 (1968).

The son did not fulfill the duty required of him under La. Rev. Stat. Ann. § 32:234; although the son was aware that another vehicle was approaching the intersection, and that it was controlled by a flashing yellow light, he took no precautionary measures. Pederson v. Schenck, 204 So. 2d 316, 1967 La. App. LEXIS 4696 (Nov. 13, 1967).

An insured driver exercised the special care required under La. Rev. Stat. Ann. § 32:234 while she was stopped at an intersection and therefore was not negligent for a rear end collision with a car driven by claimant’s wife and in which claimant’s two children were injured: under La. Rev. Stat. Ann. § 32:234 a motorist was required to exercise a greater degree of caution when he proceeded through an intersection controlled by a yellow flashing traffic light than was required when he entered an uncontrolled intersection, and the insured driver exercised this care where she used her directional signal up to the time of the accident and had her taillights on. Southall v. Employers Liability Assurance Corp., 203 So. 2d 718, 1967 La. App. LEXIS 4710 (Oct. 27, 1967), writ of certiorari denied by 251 LA. 673, 205 So. 2d 440, 1968 La. LEXIS 2838 (1968).

Where a motorist on a favored street, who approaches an intersection which is controlled by a yellow flashing traffic light, La. Rev. Stat. Ann. § 32:234(A)(2), the motorist is under a duty to exercise a greater degree of vigilance and care than is required of a motorist on such a street who enters an intersection on a green light or who approaches a crossing which is not controlled by traffic lights or signs of any kind. State Farm Mut. Auto. Ins. Co. v. Merritt, 185 So. 2d 832, 1966 La. App. LEXIS 5098 (Apr. 27, 1966).

Where an intersection is controlled by red and yellow flashing lights, in accordance with La. Rev. Stat. Ann. § 32:234(A)(1), (A)(2), the motorist on the right-of-way street who is confronted with the yellow light must exercise caution and vigilance as he enters the intersection in order that he may ascertain whether he can proceed into the crossing with safety; hence, where a motorist confronted with a yellow flashing light failed to exercise the requisite degree of caution and vigilance and his negligence was a proximate cause of a collision, the motorist’s insurer, as the motorist’s subrogee, was not entitled to recover against the other individual involved in the collision, as a result of the motorist’s contributory negligence. State Farm Mut. Auto. Ins. Co. v. Merritt, 185 So. 2d 832, 1966 La. App. LEXIS 5098 (Apr. 27, 1966).

In a personal injury action, a driver was guilty of negligence in failing to heed the warning of a flashing yellow light which was installed at the intersection by the Department of Highways to control the movement of north-south traffic on road and, thus, he proximately caused the accident. Granata v. Simpson, 181 So. 2d 791, 1965 La. App. LEXIS 3882 (Dec. 21, 1965).

Pursuant to La. Rev. Stat. Ann. § 32:234, a flashing red light meant “stop” and a flashing amber light meant “caution,” so a truck driver, who was faced with a flashing amber light, had the right of way at a blind intersection, and he knew that traffic on the intersecting road had a red flashing signal light, so he was exculpated from negligence when a bus entering from the intersecting road hit his truck in the intersection. Jolley v. Continental Southern Lines, Inc., 170 So. 2d 114, 1964 La. App. LEXIS 2175 (Dec. 14, 1964).

Drivers whose vehicles rear-ended other vehicles did not violate La. Rev. Stat. Ann. § 32:234A absent a showing that the condition of the highway or the nature of traffic indicated the necessity for preserving a greater interval than that which was being observed by the drivers. Bagley v. T. E. Mercer Teaming & Trucking Contractor, 59 So. 2d 723, 1952 La. App. LEXIS 658 (June 18, 1952).

Truck drivers’ failure to observe La. Rev. Stat. Ann. § 32:234B and follow the lead trucks at an interval of 400 feet was not a contributing cause of an accident absent a possibility that the accident could have been avoided if the trucks had been separated by the prescribed distance. Bagley v. T. E. Mercer Teaming & Trucking Contractor, 59 So. 2d 723, 1952 La. App. LEXIS 658 (June 18, 1952).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1983-84: A Faculty Symposium: Local Government Law. 45 La. L. Rev. 357 (November, 1984).

§ 235. Uniform highway marking system.

A. (1) The department shall adopt a manual and specifications for a uniform system of traffic control devices consistent with the provisions of this Chapter for use upon highways within this state. Such uniform system shall correlate with and so far as possible conform to the system then current as approved by the United States Department of Transportation, Federal Highway Administration, provided that the department is authorized to deviate from said system and to erect advisory signs only to post advisory weight limits on state bridges where a state bridge is scheduled for replacement or strengthening within three years from the date of approval by the chief engineer of the department’s weight rating evaluation of any state bridge. In addition, the department may deviate from the criteria contained in said system for location of traffic signals to the extent that additional weighted consideration shall be given to pedestrian and vehicular traffic volumes associated with schools which are located on state highways.

(2) The department shall require that any signage on public highways which indicates maximum or minimum speed limits in kilometers also indicate such speed limits in miles per hour.

B. Local municipal and parish authorities in their respective jurisdictions shall place and maintain such traffic control devices upon highways under their jurisdiction as they may deem necessary to indicate and to carry out the provisions of this Chapter, regulations of the department and commissioner adopted pursuant hereto, and local traffic ordinances adopted pursuant to the authority granted by R.S. 32:41 and R.S. 32:42. All such traffic control devices hereafter erected shall conform to the department’s manual or specifications. If any such device hereafter erected by a political subdivision of this state fails to conform to the manual or specifications, payment of any funds allocated to that political subdivision shall be withheld by the department until the standards established by the department are complied with.

C. No local municipal or parish authority shall place or maintain any traffic control device upon any state maintained highway without having first obtained the written approval of the department.

D. Wherever any highway crosses the boundaries of and enters into the state of Louisiana, the department may erect appropriate signs giving notice of the maximum speed limits authorized by law for each type of vehicle upon the highways of this state.

E. Proof that any state, parochial or municipal authority was at the time of any incident complained of in compliance with the provisions of the department’s traffic control devices manual shall be prima facie evidence of discharge by such authority of its obligations to the motoring public. (Acts 1962, No. 310, § 1. Amended by Acts 1968, No. 182, § 1; Acts 1968, No. 273, § 3; Acts 1977, No. 113, § 1, eff. June 22, 1977; Acts 1977, No. 211, § 1, eff. July 7, 1977; Acts 1978, No. 35, § 1, eff. May 31, 1978; Acts 1995, No. 282, § 1; Acts 1995, No. 1125, § 1.)

CROSS REFERENCES

Louisiana Law. — Golf cart and all-terrain vehicle crossings, see La. R.S. 32:127.

Municipal Law. — Authority of traffic engineer to designate crosswalks, establish safety zones and mark traffic lanes. Shreveport Code of Ordinance § 90-61.

Specific street regulations > erection of traffic control devices. New Orleans Code of Ordinance § 154-604.

Traffic control devices > authority to install. New Orleans Code of Ordinance § 154-231.

Traffic control devices > placement, maintenance of devices; specifications. New Orleans Code of Ordinance § 154-233.
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CIVIL PROCEDURE

• Summary Judgment

•• General Overview. — Summary judgment for the department of transportation (DOT) under the provisions of La. Code Civ. Proc. Ann. art. 966 was affirmed in a personal injury action because (1) the state had not assumed any duty to maintain the rail crossing where the accident occurred in that the city street was not under the care or control of the DOT within the meaning of La. Rev. Stat. Ann. § 32:235, (2) the parents failed to show that the DOT obligated itself to maintain the warning devices by performing its statutory duties to facilitate the distribution of federal railroad safety funds, (3) the presence of the city street within DOT’s right of way did not create a duty on the part of DOT to maintain warning devices or place an advance warning sign on the approach to the off-system railway crossing, and (4) the issue of third-party fault was not properly before the appellate court because it was not part of the signed judgment under the provisions of La. Code Civ. Proc. Ann. arts. 2082 and 2083. Bader v. Kan. City S. Ry. Co., 834 So. 2d 1, 2002 La. App. LEXIS 3956 (Dec. 20, 2002).

•• Standards

••• General Overview. — As the city had a duty to maintain its streets, and there was a question of fact as to whether it knew that adequate traffic controls were not being provided during the clean up, summary judgment was inappropriate under La. Civ. Code Ann. arts. 2315., 2317.1 and La. Rev. Stat. Ann. § 9:2800. Cobb v. Delta Exports, Inc., 847 So. 2d 739, 2003 La. App. LEXIS 1743 (June 12, 2003), writ denied by La. 2003-1906, 857 So. 2d 483, 2003 La. LEXIS 3208 (La. Oct. 31, 2003), writ denied by La. 2003-1936, 857 So. 2d 485, 2003 La. LEXIS 3213 (La. Oct. 31, 2003).

EVIDENCE

• Inferences & Presumptions

•• General Overview. — Trial court erred in failing to give the requested jury instruction on the presumption offered by La. Rev. Stat. Ann. § 32:235(E), if the evidence supported a finding that the highway department standards were followed, the department of transportation was entitled to the presumption; without knowledge of the presumption, the jury could not have known to apply it if the standards were found to have been met. Wingfield v. State, 835 So. 2d 785, 2002 La. App. LEXIS 3447 (Nov. 8, 2002), writ denied by La. 2003-0313, 845 So. 2d 1059, 2003 La. LEXIS 1772 (La. May 30, 2003), writ denied by La. 2003-0339, 845 So. 2d 1060, 2003 La. LEXIS 1773 (La. May 30, 2003), writ denied by La. 2003-0349, 845 So. 2d 1060, 2003 La. LEXIS 1774 (La. May 30, 2003), writ of certiorari denied by 540 U.S. 950, 124 S. Ct. 419, 157 L. Ed. 2d 282, 2003 U.S. LEXIS 7492, 72 U.S.L.W. 3266 (2003), remanded by La. App. 2003-1740, 879 So. 2d 766, 2004 La. App. LEXIS 1255 (La.App. 1 Cir. May 14, 2004).

Where a highway intersection was not defective, the signing was adequate and was not confusing to motorists, there was no obstruction, and there was no unreasonable risk of harm to drivers, the Department of Transportation and Development was not liable for an accident. Fruge v. State, Dep’t of Transp. & Dev., 536 So. 2d 745, 1988 La. App. LEXIS 2746 (Dec. 14, 1988), writ of certiorari denied by 538 So. 2d 593, 1989 La. LEXIS 455 (La. 1989).

• Testimony

•• Experts

••• General Overview. — Trial judge did not abuse its discretion in relying upon an expert witness’s testimony and concluding that the lack of warning signs contributed to the accident; as such, the Department of Transportation and Development’s argument that La. Rev. Stat. Ann. § 32:235(E) applied failed, since application of that statute required compliance with the manual. Lanasa v. Harrison, 828 So. 2d 602, 2002 La. App. LEXIS 3457 (Sept. 11, 2002), writ denied by La. 2002-2512, 831 So. 2d 286, 2002 La. LEXIS 3623 (La. Nov. 27, 2002).

A curve did not require a warning sign under the standards set forth in the manual required, by La. Rev. Stat. Ann. § 32:235, because expert testimony established that the curve was not dangerous as a matter of law. Vervik v. State, 278 So. 2d 530, 1973 La. App. LEXIS 6415 (May 14, 1973), affirmed by 302 So. 2d 895, 1974 La. LEXIS 3284, 1974 La. LEXIS 3829 (La. 1974).

GOVERNMENTS

• Local Governments

•• Claims By & Against. — There is no predicate in La. Rev. Stat. Ann. § 32:235 that particular traffic control devices be erected; that is, the section does not require that every curve must be signed or that every road must be center lined. Enlow v. Blaney, 527 So. 2d 1178, 1988 La. App. LEXIS 1360 (June 22, 1988), writ of certiorari denied by 532 So. 2d 151, 1988 La. LEXIS 2153 (La. 1988).

“T” intersection, that did not have a stop sign, warning sign, or barricade to warn motorists, constituted an unreasonable risk of harm, or a dangerous hazard to public, and should have been properly signed or marked by the police jury, which was on constructive notice of the condition. McCoy v. Franklin Parish Police Jury, 414 So. 2d 1369, 1982 La. App. LEXIS 7325 (May 10, 1982).

•• Duties & Powers. — Although a parish was responsible for traffic controls on parish roadways under La. Rev. Stat. Ann. § 32:235(B), because the state department had agreed to assume the responsibility for upgrading the railroad crossing and the upgrade had not been completed at the time of the fatal accident, the state department could be liable for death of the parents’ son. Cambre v. AMTRAK, 705 So. 2d 237, 1997 La. App. LEXIS 2905 (Dec. 10, 1997).

Responsiblity for placing and maintaining traffic-control devices on public roads is controlled by the Highway Regulatory Act, La. Rev. Stat. Ann. § 32.1 et seq. Oakley v. Thebault, 684 So. 2d 488, 1996 La. App. LEXIS 2701 (Nov. 13, 1996).

Under La. Rev. Stat. Ann. § 32:235(B), the police jury has a legal duty to erect warning signs sufficient to warn motorists of hazardous conditions, and the failure to do so may subject the parish to liability for damages resulting from the breach of that duty. Whitson v. State Farm Mut. Auto. Ins. Co., 647 So. 2d 558, 1994 La. App. LEXIS 3310 (Dec. 7, 1994).

Where claimant had a motorcycle accident at a dangerous, unmarked curve, the parish was 90 percent liable for his damages under La. Rev. Stat. Ann. § 32:235(B), because parishes are responsible for placing and maintaining traffic signs and controls within their jurisdiction. Accordingly, the parish had the legal duty to erect warning signs sufficient to warn motorists of hazardous conditions. Burdis v. Lafourche Parish Police Jury, 618 So. 2d 971, 1993 La. App. LEXIS 1694 (Apr. 23, 1993), writ of certiorari denied by 620 So. 2d 843, 1993 La. LEXIS 2097 (La. 1993).

Parish was negligent under La. Rev. Stat. § 32:235 for failing to maintain the stop sign at the intersection where the collision occurred because the parish had constructive knowledge that the stop sign was missing at least two weeks prior to the accident. Daigle v. Hanson, 476 So. 2d 953, 1985 La. App. LEXIS 9941 (Oct. 8, 1985).

Department of Transportation and Development (DOTD) was negligent pursuant to La. Rev. Stat. § 32:235 for failing to maintain the stop sign at the intersection where the collision took place because the DOTD joined the parish in its obligation to maintain the stop sign by assuming the responsibility for placing and maintaining stop signs at intersections. Daigle v. Hanson, 476 So. 2d 953, 1985 La. App. LEXIS 9941 (Oct. 8, 1985).

Pursuant to La. Rev. Stat. Ann. § 32:235(B), a parish was not obligated to erect signs controlling the speed and weight limit on a bridge because such matters were left to the parish’s discretion. Emmco Ins. Co. v. Beauregard Police Jury, 245 So. 2d 499, 1971 La. App. LEXIS 6482 (Mar. 10, 1971).

• Public Improvements

•• General Overview. — Police Jury had the legal duty to erect warning signs sufficient to warn motorists of hazardous conditions due to its authority and responsibility under La. Rev. Stat. Ann. § 32:235(B) to place and maintain traffic controls, but in order to recover for damages allegedly caused by a Police Jury’s failure to provide warning signs and lines on a road, plaintiffs first had to prove that the road’s curve was hazardous to the degree that Police Jury had a duty to provide such warning. Langer v. Bienville Parish Police Jury, 541 So. 2d 360, 1989 La. App. LEXIS 543 (Mar. 29, 1989), writ of certiorari denied by 546 So. 2d 177, 1989 La. LEXIS 1522 (La. 1989).

•• Bridges & Roads. — Summary judgment for the department of transportation (DOT) under the provisions of La. Code Civ. Proc. Ann. art. 966 was affirmed in a personal injury action because (1) the state had not assumed any duty to maintain the rail crossing where the accident occurred in that the city street was not under the care or control of the DOT within the meaning of La. Rev. Stat. Ann. § 32:235, (2) the parents failed to show that the DOT obligated itself to maintain the warning devices by performing its statutory duties to facilitate the distribution of federal railroad safety funds, (3) the presence of the city street within DOT’s right of way did not create a duty on the part of DOT to maintain warning devices or place an advance warning sign on the approach to the off-system railway crossing, and (4) the issue of third-party fault was not properly before the appellate court because it was not part of the signed judgment under the provisions of La. Code Civ. Proc. Ann. arts. 2082 and 2083. Bader v. Kan. City S. Ry. Co., 834 So. 2d 1, 2002 La. App. LEXIS 3956 (Dec. 20, 2002).

Trial judge did not abuse its discretion in relying upon an expert witness’s testimony and concluding that the lack of warning signs contributed to the accident; as such, the Department of Transportation and Development’s argument that La. Rev. Stat. Ann. § 32:235(E) applied failed, since application of that statute required compliance with the manual. Lanasa v. Harrison, 828 So. 2d 602, 2002 La. App. LEXIS 3457 (Sept. 11, 2002), writ denied by La. 2002-2512, 831 So. 2d 286, 2002 La. LEXIS 3623 (La. Nov. 27, 2002).

Where the evidence at trial of a personal injury and wrongful death action against the State Department of Transportation and Development (DOTD) showed that chevrons warning of an oncoming curve in a road were not visible at 500 feet as required by the Manual on Uniform Traffic Control Devices, the DOTD failed to provide prima facie evidence under La. Rev. Stat. Ann. § 32:235(E) that it discharged its obligations to the motoring public. Harvey v. State, 799 So. 2d 569, 2001 La. App. LEXIS 2171 (Sept. 26, 2001), writ denied by La. 2002-0003, 811 So. 2d 910, 2002 La. LEXIS 869 (La. Mar. 15, 2002).

Where a highway intersection was not defective, the signing was adequate and was not confusing to motorists, there was no obstruction, and there was no unreasonable risk of harm to drivers, the Department of Transportation and Development was not liable for an accident. Fruge v. State, Dep’t of Transp. & Dev., 536 So. 2d 745, 1988 La. App. LEXIS 2746 (Dec. 14, 1988), writ of certiorari denied by 538 So. 2d 593, 1989 La. LEXIS 455 (La. 1989).

Where a motorcyclist filed a tort action against the state department of transportation because of the alleged malfunction of a traffic light, summary judgment in the department’s favor was proper; the department performed an administrative role. Brown v. Allange, 497 So. 2d 23, 1986 La. App. LEXIS 7940 (Oct. 14, 1986).

Pursuant to the mandate of La. Rev. Stat. Ann. § 32:235(B), the local parish government had the duty to place and maintain traffic control devices on highways within their jurisdiction; the Louisiana Department of Transportation and Development could not be held liable for the parish government’s failure to maintain a railroad crossing on a parish road. Laque v. St. Charles Parish, 444 So. 2d 742, 1984 La. App. LEXIS 7887 (Jan. 10, 1984), limited by Arnold v. Illinois C. G. Railroad, 501 So. 2d 778, 1986 La. App. LEXIS 8750 (La.App. 1 Cir. 1986).

State highway department was negligent and legally responsible for the injuries sustained by a husband and wife in a highway accident; while failure of the state highway department to comply with its manual on traffic control devices, which was adopted pursuant to La. Rev. Stat. Ann. § 32:235, was merely persuasive of its negligence, and not negligence per se, the department’s repair crew was negligent in failing to adequately warn of the hazard of the road repair, and such negligence was a substantial cause in fact of the accident. Harkins v. State, 247 So. 2d 644, 1971 La. App. LEXIS 6006 (Apr. 22, 1971).

Where the driver of a truck pulled over to the side of the road when his lights failed, and a piece of the truck’s cargo broke an unlit neon tube at the bottom of the innkeeper’s sign, the truck owner was not liable for negligently damaging the sign because La. Rev. Stat. Ann. § 48:345 (now La. Rev. Stat. Ann. § 32:235), which prohibited private individuals and corporations from placing signs on state highways, applied to the highway on which the truck owner’s truck was operating, and the sign was unlawfully situated on the highway right of way. Bernard v. W. B. Delafield Trucking Lines, 58 So. 2d 276, 1952 La. App. LEXIS 556 (Apr. 9, 1952).

• State & Territorial Governments

•• General Overview. — Although a parish was responsible for traffic controls on parish roadways under La. Rev. Stat. Ann. § 32:235(B), because the state department had agreed to assume the responsibility for upgrading the railroad crossing and the upgrade had not been completed at the time of the fatal accident, the state department could be liable for death of the parents’ son. Cambre v. AMTRAK, 705 So. 2d 237, 1997 La. App. LEXIS 2905 (Dec. 10, 1997).

•• Claims By & Against. — A state transportation agency’s compliance with a traffic control devices manual in placement of a highway sign, as provided in La. Rev. Stat. Ann. § 32:235 E, provided prima facie evidence that the agency discharged its obligations to the motoring public, but did not absolve the agency of liability for negligence. Humphries v. Louisiana Dep’t of Public Works, Div. of Transp., 545 So. 2d 610, 1989 La. App. LEXIS 1436 (May 24, 1989), writ of certiorari denied by 548 So. 2d 1249, 1989 La. LEXIS 2237 (La. 1989).

•• Relations With Governments. — Under La. Rev. Stat. Ann. § 32:235, the highway department was not required to erect caution signs on a parish road, even though the highway department had resurfaced the road. Andrus v. Police Jury of Parish of Lafayette, 303 So. 2d 824, 1975 La. App. LEXIS 4137 (Feb. 12, 1975).

TORTS

• Negligence

•• General Overview. — Where claimant had a motorcycle accident at a dangerous, unmarked curve, the parish was 90 percent liable for his damages under La. Rev. Stat. Ann. § 32:235(B), because parishes are responsible for placing and maintaining traffic signs and controls within their jurisdiction. Accordingly, the parish had the legal duty to erect warning signs sufficient to warn motorists of hazardous conditions. Burdis v. Lafourche Parish Police Jury, 618 So. 2d 971, 1993 La. App. LEXIS 1694 (Apr. 23, 1993), writ of certiorari denied by 620 So. 2d 843, 1993 La. LEXIS 2097 (La. 1993).

Parish was negligent under La. Rev. Stat. § 32:235 for failing to maintain the stop sign at the intersection where the collision occurred because the parish had constructive knowledge that the stop sign was missing at least two weeks prior to the accident. Daigle v. Hanson, 476 So. 2d 953, 1985 La. App. LEXIS 9941 (Oct. 8, 1985).

Department of Transportation and Development (DOTD) was negligent pursuant to La. Rev. Stat. § 32:235 for failing to maintain the stop sign at the intersection where the collision took place because the DOTD joined the parish in its obligation to maintain the stop sign by assuming the responsibility for placing and maintaining stop signs at intersections. Daigle v. Hanson, 476 So. 2d 953, 1985 La. App. LEXIS 9941 (Oct. 8, 1985).

•• Causation

••• General Overview. — Although an accident victim violated traffic statutory regulations by failing to give adequate warning of his intent to overtake a driver’s vehicle, his violation may not have been the cause of the accident and the accident victim could have been relieved from primary wrongdoing and recover damages. Grigsby v. Employers Liability Assurance Corp., 57 So. 2d 910, 1952 La. App. LEXIS 528 (Mar. 28, 1952).

••• Proximate Cause

•••• General Overview. — Trial court erred in finding driver contributorily negligent under former La. Rev. Stat. Ann. § 32:235 (now La. Rev. Stat. Ann. § 32:101), where the motorist who was struck by the driver was attempting to make a left hand turn and failed to assure that the turn could be made safely before he attempted to do so, and his negligence was the proximate cause of the accident. Washington Fire & Marine Ins. Co. v. Wallace, 92 So. 2d 777, 1957 La. App. LEXIS 654 (Feb. 5, 1957).

•• Defenses

••• Comparative Negligence

•••• General Overview. — A turning driver’s contributory negligence in failing to check his rear view mirror immediately before making a left turn, as required by La. Rev. Stat. Ann. § 32:235(A), barred his right of recovery for damages against a passing driver who was negligent in failing to heed the turning driver’s signal and in attempting to overtake the turning vehicle before ascertaining that the left lane was clear, as required by the Highway Regulatory Act, La. Rev. Stat. Ann. § 32:221 et seq., particularly La. Rev. Stat. Ann. § 32:233(A). Bellard v. Texas Services, Inc., 151 So. 2d 694, 1963 La. App. LEXIS 1492 (Apr. 9, 1963).

•• Duty. — Pursuant to La. Rev. Stat. Ann. § 32:235, the department of highways owed a duty to motorists to adequately warn against a flooded highway; thus, the department was liable in a wrongful death action where it failed to maintain adequate signs, barricades and signals. Ardoin v. State, 333 So. 2d 412, 1976 La. App. LEXIS 4851 (May 26, 1976), writ of certiorari denied by 337 So. 2d 214, 1976 La. LEXIS 4539 (La. 1976).

••• General Overview. — As the city had a duty to maintain its streets, and there was a question of fact as to whether it knew that adequate traffic controls were not being provided during the clean up, summary judgment was inappropriate under La. Civ. Code Ann. arts. 2315., 2317.1 and La. Rev. Stat. Ann. § 9:2800. Cobb v. Delta Exports, Inc., 847 So. 2d 739, 2003 La. App. LEXIS 1743 (June 12, 2003), writ denied by La. 2003-1906, 857 So. 2d 483, 2003 La. LEXIS 3208 (La. Oct. 31, 2003), writ denied by La. 2003-1936, 857 So. 2d 485, 2003 La. LEXIS 3213 (La. Oct. 31, 2003).

In an a case stemming from an automobile accident, the trial court was clearly wrong in assessing fault against DOTD pursuant to La. Rev. Stat. Ann. 32:235(E) where the legal cause of the collision was the negligence of the defendant driver. Cooke v. Travelers Ins. Co., 590 So. 2d 657, 1991 La. App. LEXIS 2957 (Nov. 13, 1991), writ of certiorari denied by 592 So. 2d 414, 1992 La. LEXIS 248 (La. 1992).

••• Affirmative Duty to Act

•••• Failure to Act. — Parish police jury’s failure to replace a warning sign of a dangerous road condition over a seven year period after the sign was stolen by vandals subjected the parish to liability for damages resulting from a breach of its duty pursuant to La. Rev. Stat. Ann. § 32:235(B). Douget v. Allen Parish Police Jury, 520 So. 2d 813, 1987 La. App. LEXIS 10648 (Nov. 4, 1987).

Under La. Rev. Stat. Ann. § 32:235(B), the police jury has the responsibility of maintaining traffic signs and controls within its jurisdiction, including signs to warn motorists of hazardous conditions; its failure to do so constitutes negligent conduct. Dabov v. Allstate Ins. Co., 302 So. 2d 697, 1974 La. App. LEXIS 4476 (Oct. 30, 1974), writ of certiorari denied by 305 So. 2d 539, 1975 La. LEXIS 3618 (La. 1975), writ of certiorari denied by 305 So. 2d 540, 1975 La. LEXIS 3622 (La. 1975).

•• Proof

••• Violations of Law

•••• General Overview. — Although a Police Jury’s failure to adequately warn drivers of approaching road repair hazards was negligent under La. Rev. Stat. Ann. § 32:235, a truck driver’s failure to reduce his speed and adjust his degree of care in view of obviously dangerous road conditions and construction was contributorily negligent and barred his and the truck owner’s recovery. Garison v. Bossier Parish Police Jury, 351 So. 2d 847, 1977 La. App. LEXIS 3764 (Oct. 31, 1977).

Truck driver who might have avoided hitting a child on a bicycle but for a violation of La. Rev. Stat. Ann. § 32:235 was guilty of negligence; violation of the statute constituted a lack of diligence, and the evidence did not warrant an application of the doctrine of “last clear chance.” McCandless v. Southern Bell Tel. & Tel. Co., 239 LA. 983, 120 So. 2d 501, 1960 La. LEXIS 990 (Apr. 25, 1960).

Trial court erred in finding driver contributorily negligent under former La. Rev. Stat. Ann. § 32:235 (now La. Rev. Stat. Ann. § 32:101), where the motorist who was struck by the driver was attempting to make a left hand turn and failed to assure that the turn could be made safely before he attempted to do so, and his negligence was the proximate cause of the accident. Washington Fire & Marine Ins. Co. v. Wallace, 92 So. 2d 777, 1957 La. App. LEXIS 654 (Feb. 5, 1957).

•• Standards of Care

••• Reasonable Care

•••• General Overview. — Defendant driver, when faced with imminent danger from an emergency caused by plaintiff’s left turn in the face of oncoming traffic, which was negligent under La. Rev. Stat. Ann. § 32:235, was not held to the standards of careful judgment that would have been expected of her in calmer circumstances, and the doctrine of last clear chance did not apply. Myers v. Maricelli, 50 So. 2d 312, 1951 La. App. LEXIS 541 (Feb. 8, 1951).

• Public Entity Liability

•• Liability

••• General Overview. — As the city had a duty to maintain its streets, and there was a question of fact as to whether it knew that adequate traffic controls were not being provided during the clean up, summary judgment was inappropriate under La. Civ. Code Ann. arts. 2315., 2317.1 and La. Rev. Stat. Ann. § 9:2800. Cobb v. Delta Exports, Inc., 847 So. 2d 739, 2003 La. App. LEXIS 1743 (June 12, 2003), writ denied by La. 2003-1906, 857 So. 2d 483, 2003 La. LEXIS 3208 (La. Oct. 31, 2003), writ denied by La. 2003-1936, 857 So. 2d 485, 2003 La. LEXIS 3213 (La. Oct. 31, 2003).

Pursuant to La. Rev. Stat. Ann. § 32:235(B), defendant city had a legal duty to erect warning signs sufficient to warn plaintiff driver of hazardous conditions; failure to do so subjected the city to liability for damages that resulted from breach of that duty. Sharpley v. City of Baton Rouge, 665 So. 2d 21, 1995 La. App. LEXIS 3193 (Nov. 9, 1995).

Compliance with the Manual of Uniform Traffic Control Devices by the Department of Transportation and Development in installing a crosswalk did not exonerate it from liability for injuries incurred by a pedestrian when he was struck by a car outside of the crosswalk, where DOTD did not use adequate safety devices, light the crosswalk area, or take other steps to make the croswalk area safe at night. Donavan v. Jones, 658 So. 2d 755, 1995 La. App. LEXIS 1787 (June 21, 1995), writ of certiorari denied by La. 95-1786, 661 So. 2d 1379, 1995 La. LEXIS 2721 (La. Nov. 3, 1995), writ of certiorari denied by La. 95-1891, 661 So. 2d 1379, 1995 La. LEXIS 2753 (La. Nov. 3, 1995).

Where the parish police jury had neither actual nor constructive knowledge that stop sign had fallen or been knocked down, the police jury did not violate the duty imposed by La. Rev. Stat. Ann. § 32:235(B); under La. Rev. Stat. Ann. § 9:2800(B), the imposition of the duty was conditioned on notice of the hazardous condition. Carroll v. Evangeline Parish Police Jury, 651 So. 2d 424, 1995 La. App. LEXIS 494 (Mar. 1, 1995), writ of certiorari denied by La. 95-0806, 654 So. 2d 329, 1995 La. LEXIS 1278 (La. May 5, 1995).

Police Jury had the legal duty to erect warning signs sufficient to warn motorists of hazardous conditions due to its authority and responsibility under La. Rev. Stat. Ann. § 32:235(B) to place and maintain traffic controls, but in order to recover for damages allegedly caused by a Police Jury’s failure to provide warning signs and lines on a road, plaintiffs first had to prove that the road’s curve was hazardous to the degree that Police Jury had a duty to provide such warning. Langer v. Bienville Parish Police Jury, 541 So. 2d 360, 1989 La. App. LEXIS 543 (Mar. 29, 1989), writ of certiorari denied by 546 So. 2d 177, 1989 La. LEXIS 1522 (La. 1989).

Where a highway intersection was not defective, the signing was adequate and was not confusing to motorists, there was no obstruction, and there was no unreasonable risk of harm to drivers, the Department of Transportation and Development was not liable for an accident. Fruge v. State, Dep’t of Transp. & Dev., 536 So. 2d 745, 1988 La. App. LEXIS 2746 (Dec. 14, 1988), writ of certiorari denied by 538 So. 2d 593, 1989 La. LEXIS 455 (La. 1989).

Police jury was liable for a vehicular accident where it was shown that unless he were to veer to one direction where the stop sign was located, a driver, unfamiliar with the street where the stop sign had been run, would be duped into believing that the street merely continued. Darbonne v. State Farm Mut. Auto. Ins. Co., 408 So. 2d 300, 1981 La. App. LEXIS 5670 (Dec. 16, 1981).

Although a Police Jury’s failure to adequately warn drivers of approaching road repair hazards was negligent under La. Rev. Stat. Ann. § 32:235, a truck driver’s failure to reduce his speed and adjust his degree of care in view of obviously dangerous road conditions and construction was contributorily negligent and barred his and the truck owner’s recovery. Garison v. Bossier Parish Police Jury, 351 So. 2d 847, 1977 La. App. LEXIS 3764 (Oct. 31, 1977).

State department of highways was grossly negligent for failing to adequately warn motorists as required by former La. Rev. Stat. Ann. § 48:345 (now La. Rev. Stat. Ann. § 32:235) that a wooden bridge was impassable due to uncompleted road repairs; a low dirt barrier and small detour sign were not visible to approaching motorists at night. Dowden v. State, 81 So. 2d 48, 1955 La. App. LEXIS 849 (May 18, 1955).

• Transportation Torts

•• General Overview. — In an a case stemming from an automobile accident, the trial court was clearly wrong in assessing fault against DOTD pursuant to La. Rev. Stat. Ann. 32:235(E) where the legal cause of the collision was the negligence of the defendant driver. Cooke v. Travelers Ins. Co., 590 So. 2d 657, 1991 La. App. LEXIS 2957 (Nov. 13, 1991), writ of certiorari denied by 592 So. 2d 414, 1992 La. LEXIS 248 (La. 1992).

A state transportation agency’s compliance with a traffic control devices manual in placement of a highway sign, as provided in La. Rev. Stat. Ann. § 32:235 E, provided prima facie evidence that the agency discharged its obligations to the motoring public, but did not absolve the agency of liability for negligence. Humphries v. Louisiana Dep’t of Public Works, Div. of Transp., 545 So. 2d 610, 1989 La. App. LEXIS 1436 (May 24, 1989), writ of certiorari denied by 548 So. 2d 1249, 1989 La. LEXIS 2237 (La. 1989).

•• Motor Vehicles. — Where the evidence at trial of a personal injury and wrongful death action against the State Department of Transportation and Development (DOTD) showed that chevrons warning of an oncoming curve in a road were not visible at 500 feet as required by the Manual on Uniform Traffic Control Devices, the DOTD failed to provide prima facie evidence under La. Rev. Stat. Ann. § 32:235(E) that it discharged its obligations to the motoring public. Harvey v. State, 799 So. 2d 569, 2001 La. App. LEXIS 2171 (Sept. 26, 2001), writ denied by La. 2002-0003, 811 So. 2d 910, 2002 La. LEXIS 869 (La. Mar. 15, 2002).

Compliance with the Manual of Uniform Traffic Control Devices by the Department of Transportation and Development in installing a crosswalk did not exonerate it from liability for injuries incurred by a pedestrian when he was struck by a car outside of the crosswalk, where DOTD did not use adequate safety devices, light the crosswalk area, or take other steps to make the croswalk area safe at night. Donavan v. Jones, 658 So. 2d 755, 1995 La. App. LEXIS 1787 (June 21, 1995), writ of certiorari denied by La. 95-1786, 661 So. 2d 1379, 1995 La. LEXIS 2721 (La. Nov. 3, 1995), writ of certiorari denied by La. 95-1891, 661 So. 2d 1379, 1995 La. LEXIS 2753 (La. Nov. 3, 1995).

In a parents’ personal injury action, a parish was not liable because the cause-in-fact of the accident was not the lack of signs or warnings, but rather the negligent operation of the driver. Gussoni v. Parish of Jefferson, 648 So. 2d 1007, 1994 La. App. LEXIS 3536 (Dec. 14, 1994), writ of certiorari denied by La. 95-0111, 653 So. 2d 564, 1995 La. LEXIS 1068 (La. Apr. 21, 1995).

Under La. Rev. Stat. Ann. § 32:235(B), the police jury has a legal duty to erect warning signs sufficient to warn motorists of hazardous conditions, and the failure to do so may subject the parish to liability for damages resulting from the breach of that duty. Whitson v. State Farm Mut. Auto. Ins. Co., 647 So. 2d 558, 1994 La. App. LEXIS 3310 (Dec. 7, 1994).

There is no predicate in La. Rev. Stat. Ann. § 32:235 that particular traffic control devices be erected; that is, the section does not require that every curve must be signed or that every road must be center lined. Enlow v. Blaney, 527 So. 2d 1178, 1988 La. App. LEXIS 1360 (June 22, 1988), writ of certiorari denied by 532 So. 2d 151, 1988 La. LEXIS 2153 (La. 1988).

The claimant, who was injured when the driver turned left into his place of employment and hit the claimant’s car, was 25 percent negligent where he failed to exercise reasonable care or to use his headlights pursuant to La. Rev. Stat. Ann. § 32:301; yet, the claims against the city were dismissed although it had the duty to assess traffic control devices, post signs or signals under § 32:235 even at an entrance from private property onto a highway under § 48:344 because the lack of traffic regulation was not a proximate cause of this accident. Gordon v. Commercial Union Ins. Co., 503 So. 2d 190, 1987 La. App. LEXIS 8645 (Feb. 12, 1987), writ of certiorari denied by 506 So. 2d 1227, 1987 La. LEXIS 9309 (La. 1987).

Police jury was liable for a vehicular accident where it was shown that unless he were to veer to one direction where the stop sign was located, a driver, unfamiliar with the street where the stop sign had been run, would be duped into believing that the street merely continued. Darbonne v. State Farm Mut. Auto. Ins. Co., 408 So. 2d 300, 1981 La. App. LEXIS 5670 (Dec. 16, 1981).

Where the highway was divided by a median, and there was no divided-highway sign, and the only other warning sign was a keep-right sign that was not posted the proper distance per the regulations from the beginning of the median, the highway department breached its duty to warn motorists of any unusual or dangerous condition existing on the highways. Walker v. Jones, 230 So. 2d 851, 1969 La. App. LEXIS 5607 (Nov. 17, 1969).

A turning driver’s contributory negligence in failing to check his rear view mirror immediately before making a left turn, as required by La. Rev. Stat. Ann. § 32:235(A), barred his right of recovery for damages against a passing driver who was negligent in failing to heed the turning driver’s signal and in attempting to overtake the turning vehicle before ascertaining that the left lane was clear, as required by the Highway Regulatory Act, La. Rev. Stat. Ann. § 32:221 et seq., particularly La. Rev. Stat. Ann. § 32:233(A). Bellard v. Texas Services, Inc., 151 So. 2d 694, 1963 La. App. LEXIS 1492 (Apr. 9, 1963).

Pursuant to La. Rev. Stat. Ann. § 32:235(A), a driver of a truck acted negligently where he made a sudden left hand turn across the highway in the path of an oncoming car without first ascertaining that such a turn could be made in safety. Southern Farm Bureau Casualty Ins. Co. v. George W. Foshee Lumber Co., 136 So. 2d 115, 1961 La. App. LEXIS 1586 (Dec. 11, 1961).

Trial court erred in finding driver contributorily negligent under former La. Rev. Stat. Ann. § 32:235 (now La. Rev. Stat. Ann. § 32:101), where the motorist who was struck by the driver was attempting to make a left hand turn and failed to assure that the turn could be made safely before he attempted to do so, and his negligence was the proximate cause of the accident. Washington Fire & Marine Ins. Co. v. Wallace, 92 So. 2d 777, 1957 La. App. LEXIS 654 (Feb. 5, 1957).

Car driver violated La. Rev. Stat. Ann. § 32:235 and was therefore negligent, where the driver’s car was parked just before an intersection in the right lane of a boulevard that consisted of two roadways, each in one direction, separated by a neutral ground, where the driver left the curb without giving the proper hand signal that he was leaving the curb, where the driver immediately made a left turn across both traffic lanes in the roadway in order to turn left into the intersecting road, where the driver merely checked his rearview mirror but did not ascertain that the turn could be made without danger to normal overtaking and oncoming traffic before turning left, and where the driver’s car was struck by an overtaking car in the left lane of the roadway. Terrell v. Fargason, 67 So. 2d 771, 1953 La. App. LEXIS 795 (Nov. 16, 1953).

A Motorist violated La. Rev. Stat. Ann. § 32:235 and was thus contributorily negligent, where a truck traveling at an excessive rate of speed hit the motorist’s car as the motorist was making a left turn into a private driveway, and where the motorist did not ascertain that it was safe to turn left. Holden v. Rester, 66 So. 2d 366, 1953 La. App. LEXIS 712 (June 30, 1953).

Motorist who began a left turn across a highway without signaling was liable for damages as a result of a collision with a vehicle in the opposite lane of traffic because under La. Rev. Stat. Ann. § 32:235, one making a left turn upon the state highways was required to yield the right of way to approaching traffic in either direction and not to make the turn unless the way was clear. Day v. Roberts, 55 So. 2d 316, 1951 La. App. LEXIS 924 (Nov. 30, 1951).

••• Motor Carriers. — Pursuant to La. Rev. Stat. Ann. § 32:235(E), evidence showing that railroad-crossing warning devices complied with appropriate design standards was prima facie proof of the adequacy of the devices and the absence of negligence; thus, the trier of fact properly denied any recovery in a personal injury action by a driver, injured passengers, and representatives of decedents’ estates, against a railroad and the state department of transportation. Fry v. Southern Pac. Transp. Co., 715 So. 2d 632, 1998 La. App. LEXIS 1624 (June 24, 1998), writ denied by La. 98-2033, 728 So. 2d 387, 1998 La. LEXIS 3181 (La. Oct. 30, 1998), writ denied by La. 98-1986, 727 So. 2d 1170, 1998 La. LEXIS 3185 (La. Oct. 30, 1998).

TRANSPORTATION LAW

• Private Vehicles

•• Safety Standards

••• General Overview. — Where the evidence supported the contention that the driver was negligent in the operation of his vehicle when he failed to yield to the other driver’s right of way as required by La. Rev. Stat. Ann. § 32:235, the driver was liable for property damages sustained there from. Audubon Ins. Co. v. Levy, 73 So. 2d 37, 1954 La. App. LEXIS 779 (June 7, 1954).

•• Traffic Regulation

••• General Overview. — Finding against a driver in her action against the State after being injured in a one-car accident was proper where the signs in place at the intersection at the time of the accident met and exceeded all requirements in the Manual of Uniform Traffic Control Devices (MUTCD). Compliance with the provisions of the MUTCD, which was mandated by La. Rev. Stat. Ann. § 32:235, was prima facie proof of the State’s absence of fault when an injured motorist attempted to predicate liability on improper signalization or road markings. Jacques v. State, 905 So. 2d 294, 2004 La. App. LEXIS 3406 (Sept. 17, 2004).

Where the evidence at trial of a personal injury and wrongful death action against the State Department of Transportation and Development (DOTD) showed that chevrons warning of an oncoming curve in a road were not visible at 500 feet as required by the Manual on Uniform Traffic Control Devices, the DOTD failed to provide prima facie evidence under La. Rev. Stat. Ann. § 32:235(E) that it discharged its obligations to the motoring public. Harvey v. State, 799 So. 2d 569, 2001 La. App. LEXIS 2171 (Sept. 26, 2001), writ denied by La. 2002-0003, 811 So. 2d 910, 2002 La. LEXIS 869 (La. Mar. 15, 2002).

A parish was liable for an accident that occurred on a bridge under La. Rev. Stat. Ann. § 32:235(B), because it failed to warn others about a dangerous condition on the bridge. Bellard v. South Cent. Bell Tel. Co., 702 So. 2d 695, 1997 La. App. LEXIS 2102 (Aug. 27, 1997), review denied by La. 97-2415, 704 So. 2d 1202, 1997 La. LEXIS 3916 (La. Dec. 12, 1997).

Pursuant to La. Rev. Stat. Ann. § 32:235(B), defendant city had a legal duty to erect warning signs sufficient to warn plaintiff driver of hazardous conditions; failure to do so subjected the city to liability for damages that resulted from breach of that duty. Sharpley v. City of Baton Rouge, 665 So. 2d 21, 1995 La. App. LEXIS 3193 (Nov. 9, 1995).

In a parents’ personal injury action, a parish was not liable because the cause-in-fact of the accident was not the lack of signs or warnings, but rather the negligent operation of the driver. Gussoni v. Parish of Jefferson, 648 So. 2d 1007, 1994 La. App. LEXIS 3536 (Dec. 14, 1994), writ of certiorari denied by La. 95-0111, 653 So. 2d 564, 1995 La. LEXIS 1068 (La. Apr. 21, 1995).

Where claimant had a motorcycle accident at a dangerous, unmarked curve, the parish was 90 percent liable for his damages under La. Rev. Stat. Ann. § 32:235(B), because parishes are responsible for placing and maintaining traffic signs and controls within their jurisdiction. Accordingly, the parish had the legal duty to erect warning signs sufficient to warn motorists of hazardous conditions. Burdis v. Lafourche Parish Police Jury, 618 So. 2d 971, 1993 La. App. LEXIS 1694 (Apr. 23, 1993), writ of certiorari denied by 620 So. 2d 843, 1993 La. LEXIS 2097 (La. 1993).

Parish police jury’s failure to replace a warning sign of a dangerous road condition over a seven year period after the sign was stolen by vandals subjected the parish to liability for damages resulting from a breach of its duty pursuant to La. Rev. Stat. Ann. § 32:235(B). Douget v. Allen Parish Police Jury, 520 So. 2d 813, 1987 La. App. LEXIS 10648 (Nov. 4, 1987).

The claimant, who was injured when the driver turned left into his place of employment and hit the claimant’s car, was 25 percent negligent where he failed to exercise reasonable care or to use his headlights pursuant to La. Rev. Stat. Ann. § 32:301; yet, the claims against the city were dismissed although it had the duty to assess traffic control devices, post signs or signals under § 32:235 even at an entrance from private property onto a highway under § 48:344 because the lack of traffic regulation was not a proximate cause of this accident. Gordon v. Commercial Union Ins. Co., 503 So. 2d 190, 1987 La. App. LEXIS 8645 (Feb. 12, 1987), writ of certiorari denied by 506 So. 2d 1227, 1987 La. LEXIS 9309 (La. 1987).

“T” intersection, that did not have a stop sign, warning sign, or barricade to warn motorists, constituted an unreasonable risk of harm, or a dangerous hazard to public, and should have been properly signed or marked by the police jury, which was on constructive notice of the condition. McCoy v. Franklin Parish Police Jury, 414 So. 2d 1369, 1982 La. App. LEXIS 7325 (May 10, 1982).

Under La. Rev. Stat. Ann. § 32:235(A), the Louisiana Department of Highways is charged with adopting but not with distributing a manual and specifications for a uniform system of traffic control devices consistent with La. Rev. Stat. Ann. § 32:235 for use upon highways within Louisiana; hence, the Department was not liable in the husband’s wrongful death suit for the death of the wife in an accident at an intersection where a sign on a road outside of the Department’s jurisdiction had not been replaced. Fontenot v. State, 346 So. 2d 849, 1977 La. App. LEXIS 4442 (May 9, 1977), writ of certiorari denied by 349 So. 2d 1270, 1977 La. LEXIS 6593 (La. 1977).

Under La. Rev. Stat. Ann. § 32:235(A), the parish authority was responsible for placing and maintaining traffic control devices upon highways under its jurisdiction, and the Louisiana Department of Highways had no duty to place and maintain the signs governing access to state highways from roads under the parish authority’s jurisdiction; hence, the parish authority and not the Department was liable in the wrongful death action that arose from a traffic accident caused by the failure to replace a broken traffic sign on a road under the parish authority’s jurisdiction. Fontenot v. State, 346 So. 2d 849, 1977 La. App. LEXIS 4442 (May 9, 1977), writ of certiorari denied by 349 So. 2d 1270, 1977 La. LEXIS 6593 (La. 1977).

Under La. Rev. Stat. Ann. § 32:235, the highway department was not required to erect caution signs on a parish road, even though the highway department had resurfaced the road. Andrus v. Police Jury of Parish of Lafayette, 303 So. 2d 824, 1975 La. App. LEXIS 4137 (Feb. 12, 1975).

Under La. Rev. Stat. Ann. § 32:235(B), the police jury has the responsibility of maintaining traffic signs and controls within its jurisdiction, including signs to warn motorists of hazardous conditions; its failure to do so constitutes negligent conduct. Dabov v. Allstate Ins. Co., 302 So. 2d 697, 1974 La. App. LEXIS 4476 (Oct. 30, 1974), writ of certiorari denied by 305 So. 2d 539, 1975 La. LEXIS 3618 (La. 1975), writ of certiorari denied by 305 So. 2d 540, 1975 La. LEXIS 3622 (La. 1975).

A curve did not require a warning sign under the standards set forth in the manual required, by La. Rev. Stat. Ann. § 32:235, because expert testimony established that the curve was not dangerous as a matter of law. Vervik v. State, 278 So. 2d 530, 1973 La. App. LEXIS 6415 (May 14, 1973), affirmed by 302 So. 2d 895, 1974 La. LEXIS 3284, 1974 La. LEXIS 3829 (La. 1974).

State highway department was negligent and legally responsible for the injuries sustained by a husband and wife in a highway accident; while failure of the state highway department to comply with its manual on traffic control devices, which was adopted pursuant to La. Rev. Stat. Ann. § 32:235, was merely persuasive of its negligence, and not negligence per se, the department’s repair crew was negligent in failing to adequately warn of the hazard of the road repair, and such negligence was a substantial cause in fact of the accident. Harkins v. State, 247 So. 2d 644, 1971 La. App. LEXIS 6006 (Apr. 22, 1971).

Pursuant to La. Rev. Stat. Ann. 32:235(a), a driver was found negligent where the driver’s left turn was made at a time when the way was not free and clear of oncoming traffic, and where his actions constituted a proximate cause of the ensuing collision. Plaisance v. Maryland Casualty Co., 169 So. 2d 695, 1964 La. App. LEXIS 2152 (Nov. 16, 1964).

Once a municipality has erected a four-sided automatic signal device at an intersection, the provisions of former La. Rev. Stat. Ann. § 32:237 (now La. Rev. Stat. Ann. § 32:121), regarding right of ways, are no longer applicable so long as that device remains visible to an ordinary, observant motorist whether it is functional or not. Soprano v. State Farm Mut. Auto. Ins. Co., 246 LA. 524, 165 So. 2d 308, 1964 La. LEXIS 2591 (June 8, 1964).

Car driver violated La. Rev. Stat. Ann. § 32:235 and was therefore negligent, where the driver’s car was parked just before an intersection in the right lane of a boulevard that consisted of two roadways, each in one direction, separated by a neutral ground, where the driver left the curb without giving the proper hand signal that he was leaving the curb, where the driver immediately made a left turn across both traffic lanes in the roadway in order to turn left into the intersecting road, where the driver merely checked his rearview mirror but did not ascertain that the turn could be made without danger to normal overtaking and oncoming traffic before turning left, and where the driver’s car was struck by an overtaking car in the left lane of the roadway. Terrell v. Fargason, 67 So. 2d 771, 1953 La. App. LEXIS 795 (Nov. 16, 1953).

A Motorist violated La. Rev. Stat. Ann. § 32:235 and was thus contributorily negligent, where a truck traveling at an excessive rate of speed hit the motorist’s car as the motorist was making a left turn into a private driveway, and where the motorist did not ascertain that it was safe to turn left. Holden v. Rester, 66 So. 2d 366, 1953 La. App. LEXIS 712 (June 30, 1953).

Motorist who began a left turn across a highway without signaling was liable for damages as a result of a collision with a vehicle in the opposite lane of traffic because under La. Rev. Stat. Ann. § 32:235, one making a left turn upon the state highways was required to yield the right of way to approaching traffic in either direction and not to make the turn unless the way was clear. Day v. Roberts, 55 So. 2d 316, 1951 La. App. LEXIS 924 (Nov. 30, 1951).

• Rail Transportation

•• Maintenance & Safety. — Pursuant to La. Rev. Stat. Ann. § 32:235(E), evidence showing that railroad-crossing warning devices complied with appropriate design standards was prima facie proof of the adequacy of the devices and the absence of negligence; thus, the trier of fact properly denied any recovery in a personal injury action by a driver, injured passengers, and representatives of decedents’ estates, against a railroad and the state department of transportation. Fry v. Southern Pac. Transp. Co., 715 So. 2d 632, 1998 La. App. LEXIS 1624 (June 24, 1998), writ denied by La. 98-2033, 728 So. 2d 387, 1998 La. LEXIS 3181 (La. Oct. 30, 1998), writ denied by La. 98-1986, 727 So. 2d 1170, 1998 La. LEXIS 3185 (La. Oct. 30, 1998).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — In absence of specific highway statute or regulation, police jury may employ the use of speed bumps as a traffic control device., OPINION No. 77-158, La. Atty. Gen. Op. No. 1977-158; 1977 La. AG LEXIS 75.

Town of Gramercy may utilize speed bump as a means of traffic control., OPINION 01-0466, La. Atty. Gen. Op. No. 2001-0466; 2002 La. AG LEXIS 14.

§ 236. Privately owned signs on public rights of way prohibited; exceptions; authority of municipalities and department of highways; advertising on convenience facilities at public transit stops.

A. No person, contractor, or public service corporation shall erect or maintain any sign of any nature or a traffic control device or any thing resembling a traffic control device within the right-of-way of any highway or street, without having official permission to install or maintain same in the public right-of-way under the provisions of R.S. 48:344 and R.S. 48:381, except the governing authority maintaining the highway or street.

B. Contractors may place such signs and warning devices and permit holders may place such temporary signs and warning devices as are authorized to warn the traveling public of dangers arising from the work being done within the right-of-way. The department may place such directional, regulatory, and warning signs, signals and barricades, or other traffic control devices as are desirable in its judgment to guide, inform, regulate, and warn the traveling public.

C. A public body, such as a parish or municipal governing authority maintaining a highway or street, may authorize and adopt rules to regulate advertising on convenience facilities such as benches, shelters, and kiosks, located within the public rights of way at designated stops of a public transit system, as designated or contracted for by the governing authority. (Acts 1962, No. 310, § 1. Amended by Acts 1964, No. 299, § 1; Acts 1977, No. 113, § 1, eff. June 22, 1977; Acts 1990, No. 220, § 1; Acts 1992, No. 732, § 1.)

CROSS REFERENCES

Municipal Law. — Traffic and vehicles > display of unauthorized signs, signals, etc. Shreveport Code of Ordinance § 90-67.

Traffic code > display of unauthorized signs, signals or markings (city). Baton Rouge Code of Ordinance § 11:48.

Traffic control devices > display of unauthorized signs, signals, or markings. New Orleans Code of Ordinance § 154-242.

Traffic control devices > interference with devices or railroad signs or signals. New Orleans Code of Ordinance § 154-243.
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TORTS

• Negligence

•• Causation

••• General Overview. — Although an accident victim violated traffic statutory regulations by failing to give adequate warning of his intent to overtake a driver’s vehicle, his violation may not have been the cause of the accident and the accident victim could have been relieved from primary wrongdoing and recover damages. Grigsby v. Employers Liability Assurance Corp., 57 So. 2d 910, 1952 La. App. LEXIS 528 (Mar. 28, 1952).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A mortgage whose interest rate may escalate up to the maximum rate allowed by law is not sufficiently fixed in writing so as to be binding under Louisiana law. OPINION NUMBER 81-40, La. Atty. Gen. Op. No. 1981-40; 1981 La. AG LEXIS 196.

Signs on State highways istalled by D.O.T.D. within municipal boundaries are exempt from local control or removal., Opinion No. 95-424, La. Atty. Gen. Op. No. 1995-424; 1995 La. AG LEXIS 420.

§ 237. Barricades, signs, and signals; prohibition against tampering with, removing, possessing, and violating instructions; exceptions.

A. (1) No one shall in any way tamper with, move, damage, or destroy any barricade, sign, or signal placed upon any highway by the department or by any contractor or subcontractor doing highway construction or repair work under or by authority of the department; nor shall any person disobey the instructions, signals, warnings, or markings of any warning signs, signals, or barricades so placed upon any highway under construction or repair; nor shall any person disobey the instructions, signals, or warnings of any flagman; nor shall any person drive around or through any barricade or fences placed upon any closed highway by the department or any contractor or subcontractor doing highway construction or repair work under or by authority of the department unless at the time otherwise directed by a police officer.

(2) No individual shall without proper authority:

(a) Sell or purchase any official sign or signal of the department, or

(b) Remove or possess such sign or signal without the intention of returning the sign or signal to its original location.

B. Persons violating this Section shall be prima facie at fault and responsible for any damage to persons or property resulting from the said violation. Nothing contained in this Section shall be construed to affect the liability of any other persons for failure to properly maintain warnings and markings of construction work.

C. The provisions of this Section shall not apply to the employees of the department or of any contractor or subcontractor or other person whose proper and lawful duties require them to go upon any portion of a highway which is under construction or in the process of being repaired, nor shall the presence of such persons, or that of machinery being operated by them, upon any portion of a highway, which is under construction or in the process of being repaired, be deemed negligent.

D. Nothing contained in this Section shall be construed to prevent or interfere with peaceful picketing by a labor organization.

E. Every person convicted of a violation of this Section shall be punished by a fine of not less than one hundred dollars nor more than five hundred dollars or by imprisonment for not more than thirty days or by both such fine and imprisonment. (Acts 1962, No. 310, § 1. Amended by Acts 1975, No. 256, § 1; Acts 1984, No. 809, § 1; Acts 1989, No. 122, § 1, eff. June 22, 1989; Acts 1997, No. 1145, § 1.)

CROSS REFERENCES

Municipal Law. — Traffic code > barricades, signs and signals; prohibition against tampering with and violating instructions (city). Baton Rouge Code of Ordinance § 11:27.

Traffic control devices > display of unauthorized signs, signals, or markings. New Orleans Code of Ordinance § 154-242.

Traffic control devices > interference with devices or railroad signs or signals. New Orleans Code of Ordinance § 154-243.
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TORTS

• Negligence

•• Defenses

••• Comparative Negligence

•••• General Overview. — Fact that a truck driver had the right of way because he was approaching an intersection from the right did not relieve him of the duty to maintain a lookout to the left when entering the intersection; the truck driver’s contributory negligence barred him from recovering damages arising out of a collision with a car driver who also failed to keep a proper lookout. Comeaux v. Blanchet, 69 So. 2d 527, 1953 La. App. LEXIS 907 (Dec. 18, 1953).

• Transportation Torts

•• Motor Vehicles. — Privilege accorded by La. Rev. Stat. Ann. § 32:237 [subsequently La. Rev. Stat. Ann. § 32:121(B)] is a conditional one: a right entirely dependent on the location of other traffic approaching the intersection. Smith v. Trinity Universal Ins. Co., 270 So. 2d 637, 1972 La. App. LEXIS 5853 (Sept. 12, 1972).

Car driver was negligent, even though his view of a stop sign was obscured, because, without exercising any degree of care or caution, he drove into a blind intersection and into a street where he did not have right-of-way, both by reason of a stop sign and as a result of the fact that the other driver approached from the right. Westchester Fire Ins. Co. v. Dardar, 158 So. 2d 239, 1963 La. App. LEXIS 2058 (Dec. 2, 1963).

Car driver was negligent and was not entitled to recover the damages he sustained in a collision at an uncontrolled intersection, where the driver had the right of way under La. Rev. Stat. Ann. § 32:237(A) because he was approaching the intersection from the right of the motorist in the intersecting road, but where the driver did not slow down or look to the right or the left as he approached the intersection. Crossley v. Stell, 69 So. 2d 78, 1953 La. App. LEXIS 887 (Dec. 2, 1953).

Motorist, who entered an intersection at an excessive speed without exercising ordinary care and without a reasonable basis for believing that he could continue across safely, did not preempt the intersection from a vehicle entering the intersection on his right, who had the right-of-way under La. Rev. Stat. Ann. § 32:237(A), because § 32:237(A), taken together with the pre-emption doctrine, meant that where two vehicles approach an intersection at proper speeds and with exercise of ordinary caution, and one enters sufficiently in advance of the other to justify belief that it may continue across without danger, it has pre-empted the intersection. Wheat v. Brandt, 61 So. 2d 238, 1952 La. App. LEXIS 708 (Oct. 31, 1952).

TRANSPORTATION LAW

• Private Vehicles

•• Safety Standards

••• General Overview. — Even if a driver’s signals were malfunctioning, a motorist should have been accorded the statutory right-of-way under La. Rev. Stat. Ann. § 32:237(A) and was entitled to recover damages as a result of a collision between his vehicle and the driver’s vehicle. Williamson v. Stephens, 140 So. 2d 743, 1962 La. App. LEXIS 1895 (Apr. 4, 1962).

•• Traffic Regulation

••• General Overview. — La. Rev. Stat. Ann. §§ 32:237, 32:261-262 mandates the observance of warnings or instructions to automobile drivers by highway authorities pertaining to roadway usage and conditions. Carter v. City Parish Government, 423 So. 2d 1080, 1982 La. LEXIS 12602 (Nov. 29, 1982).

La. Rev. Stat. Ann. § 32:237(A) specifically empowers the highway department to place barricades upon any closed highway, and any person is expressly prohibited from driving through or around any such barrier. Carter v. City Parish Government, 423 So. 2d 1080, 1982 La. LEXIS 12602 (Nov. 29, 1982).

Where a driver violates La. Rev. Stat. Ann. § 32:237(A), such driver shall be prima facie at fault and responsible for any damage to any person resulting from the violation, pursuant to La. Rev. Stat. Ann. § 32:237(B), and may be punished by a fine of up to $ 500 and by imprisonment for 30 days or both, under La. Rev. Stat. Ann. § 32:237(E). Carter v. City Parish Government, 423 So. 2d 1080, 1982 La. LEXIS 12602 (Nov. 29, 1982).

Where the host driver failed to observe the barrels and lights that were erected to channel traffic out of the left lane and to prevent rear end collisions, in accordance with La. Rev. Stat. Ann. § 32.237(A), the tortfeasor’s intervening gross negligence made him liable for the passenger’s injuries, which she sustained in the rear end collision, and absolved the host driver from liability for stopping on the highway. Ainsworth v. Treadway, 361 So. 2d 957, 1978 La. App. LEXIS 3007 (July 26, 1978), writ of certiorari denied by 363 So. 2d 1384, 1978 La. LEXIS 6836 (La. 1978).

A driver who entered an intersection where a four-sided automatic signal device was located was guilty of contributory negligence because, in light of the fact that the signal was not working, she had a duty to exercise extreme caution and not to proceed into the intersection until she had determined that she could negotiate it with safety; after the installation of the signal device, the provisions of La. Rev. Stat. Ann. § 32:237 were no longer applicable. Borden v. United States Fidelity & Guaranty Co., 316 So. 2d 413, 1975 La. App. LEXIS 3842 (June 30, 1975), writ of certiorari denied by 320 So. 2d 562, 1975 La. LEXIS 4577 (La. 1975).

Privilege accorded by La. Rev. Stat. Ann. § 32:237 [subsequently La. Rev. Stat. Ann. § 32:121(B)] is a conditional one: a right entirely dependent on the location of other traffic approaching the intersection. Smith v. Trinity Universal Ins. Co., 270 So. 2d 637, 1972 La. App. LEXIS 5853 (Sept. 12, 1972).

Where plaintiff driver was within the class of persons authorized to use a street which was closed for construction, the driver’s presence on the street did not constitute a violation of La. R.S. 32:237, and the driver could not be found negligent for violating the statute. Kinchen v. Hansbrough, 231 So. 2d 700, 1970 La. App. LEXIS 5632 (Feb. 2, 1970), writ of certiorari denied by 255 LA. 1099, 234 So. 2d 194, 1970 La. LEXIS 3783 (1970).

Preemption exception to right-of-way rule did not apply to driver who did not stop or check both ways and entered an intersection without a reasonable opportunity to clear the intersection and avoid obstructing the path of another vehicle approaching the intersection from her right. Webb v. Providence Washington Ins. Co., 72 So. 2d 883, 1954 La. App. LEXIS 764 (May 31, 1954).

A judgment in favor of an automobile owner was improper where the owner sought damages from a driver’s insurer; both parties to a vehicular collision in a partially obstructed intersection failed to exercise the necessary degree of care. Harris v. Travelers Indem. Co., 70 So. 2d 235, 1954 La. App. LEXIS 603 (Jan. 26, 1954).

Fact that a truck driver had the right of way because he was approaching an intersection from the right did not relieve him of the duty to maintain a lookout to the left when entering the intersection; the truck driver’s contributory negligence barred him from recovering damages arising out of a collision with a car driver who also failed to keep a proper lookout. Comeaux v. Blanchet, 69 So. 2d 527, 1953 La. App. LEXIS 907 (Dec. 18, 1953).

Car driver was negligent and was not entitled to recover the damages he sustained in a collision at an uncontrolled intersection, where the driver had the right of way under La. Rev. Stat. Ann. § 32:237(A) because he was approaching the intersection from the right of the motorist in the intersecting road, but where the driver did not slow down or look to the right or the left as he approached the intersection. Crossley v. Stell, 69 So. 2d 78, 1953 La. App. LEXIS 887 (Dec. 2, 1953).

Motorist, who entered an intersection at an excessive speed without exercising ordinary care and without a reasonable basis for believing that he could continue across safely, did not preempt the intersection from a vehicle entering the intersection on his right, who had the right-of-way under La. Rev. Stat. Ann. § 32:237(A), because § 32:237(A), taken together with the pre-emption doctrine, meant that where two vehicles approach an intersection at proper speeds and with exercise of ordinary caution, and one enters sufficiently in advance of the other to justify belief that it may continue across without danger, it has pre-empted the intersection. Wheat v. Brandt, 61 So. 2d 238, 1952 La. App. LEXIS 708 (Oct. 31, 1952).

An employer and truck owner was liable to the driver of an automobile who was injured in an accident involving the truck and the automobile, where the operator of the truck failed to yield as he was entering the highway as required by La. Rev. Stat. Ann. §32:237. Miller v. Brown, 59 So. 2d 725, 1952 La. App. LEXIS 659 (June 18, 1952).


§ 238. Directional signs.

A. The governing authority of any parish, municipality, or school board may request the Department of Transportation and Development to place directional signs on the rights of way of the streets and highways which are within the state highway system and which are within the territorial jurisdiction of the governing authority making the request.

B. As used in this Section, a “directional sign” is a sign which serves the public purpose of directing vehicular traffic to or identifying streets, highways, buildings, facilities, or other entities or locations which are of interest to the public. Entities or locations which are of interest to the public include but are not limited to governmental buildings, churches, libraries, public or private schools, hospitals, historic districts, seasonal attractions, and tourist attractions.

C. The request for directional signs shall be in writing, shall be in the form of a resolution unanimously passed by the governing authority making the request, and shall state the information which is to appear on the sign, the name and general location of the entity to which the public is to be directed, and the general location at which the sign is to be located.

D. The Department of Transportation and Development shall erect and maintain each sign requested under this Section in accordance with federal regulations.

E. The Department of Transportation and Development shall adopt administrative rules to implement the provisions of this Section as authorized by and in accordance with state law and federal regulations.

F. Any signing requested shall be paid for in advance, sign cost only, by the requestor or public body making such request. (Acts 1990, No. 976, § 1; Acts 1999, No. 222, § 1.)

1999 Amendments. — Acts 1999, No. 222, § 1, effective August 15, 1999, in (B), deleted “thereat” following “vehicular traffic to or identifying” in the first sentence, and inserted “seasonal attractions” following “historic districts” in the second sentence.

SUBPART J. VEHICLES TRANSPORTING EXPLOSIVES OR INFLAMMABLES.

§ 251. Permission for operation; crossing railroad grade crossings; markings.

A. The owner or operator of a vehicle transporting flammable liquids shall not, except where he is protected by a flagman then on duty, cross any railroad without coming to a full stop, before reaching it, in such manner and for such time as to make certain that no train or other facility is approaching, as provided in R.S. 32:173. If the vehicle is transporting explosives, the operator shall proceed across the tracks only under the protection of a competent flagman furnished by the owner or himself. Under no circumstances whatever shall any vehicle transporting explosives carry as part of its load any other commodity or thing.

B. The commissioner is authorized to adopt regulations concerning the markings and identification of vehicles transporting explosives and flammable liquids. (Acts 1962, No. 310, § 1. Amended by Acts 1970, No. 413, § 1; Acts 1977, No. 113, § 1, eff. June 22, 1977; Acts 1989, No. 330, § 1.)

Editor’s Notes. — Acts 2008, No. 614, § 2, effective August 15 1, 2008, repealed R.S. 32:173 referenced in the section above.

§ 252. Equipment and inspection.

A. A motor vehicle, when used in transporting explosives, shall be equipped with a minimum of one fire extinguisher having a rating of at least 10-BC, completely filled and in working condition, and placed at a convenient point on the motor vehicle.

B. Repealed by Acts 1989, No. 330, § 2. (Acts 1962, No. 310, § 1. Amended by Acts 1979, No. 588, § 1; Acts 1989, No. 330, § 2.)

§ 253. Commissioner; transportation of explosives.

The commissioner is hereby authorized and directed to promulgate such additional regulations as to the transportation of explosives by vehicles upon the highways of this state as he shall deem advisable for the protection of the public. (Acts 1962, No. 310, § 1. Amended by Acts 1977, No. 113, § 1, eff. June 22, 1977.)

SUBPART K. REGULATION OF CERTAIN HIGHWAYS AND ESTABLISHMENT OF THROUGH HIGHWAYS.

§ 261. Authority to prohibit use of road.

The department may prohibit the operation of vehicles upon any highway of this state or impose restrictions as to the weight of vehicles to be operated upon any highway whenever any such highway, because of its substandard condition or because of deterioration, rain, snow, or other climatic conditions, or construction thereof, or because of traffic conditions thereon, will be seriously damaged or destroyed, or the public endangered by the use of vehicles thereon unless such use is prohibited or the permissible weights thereof reduced. (Acts 1962, No. 310, § 1.)

CROSS REFERENCES

Louisiana Law. — Golf cart and all-terrain vehicle crossings, see La. R.S. 32:127.
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TRANSPORTATION LAW

• Private Vehicles

•• Traffic Regulation

••• General Overview. — La. Rev. Stat. Ann. § 32:261 authorizes the highway department to prohibit the operation of vehicles upon any highway when its use is dangerous due to rain or other climatic conditions. Carter v. City Parish Government, 423 So. 2d 1080, 1982 La. LEXIS 12602 (Nov. 29, 1982).

La. Rev. Stat. Ann. §§ 32:237, 32:261-262 mandates the observance of warnings or instructions to automobile drivers by highway authorities pertaining to roadway usage and conditions. Carter v. City Parish Government, 423 So. 2d 1080, 1982 La. LEXIS 12602 (Nov. 29, 1982).

§ 262. Controlled access highways.

A. The department may establish certain highways as controlled access highways and prohibit the entrance to, or exit from, such highways except at designated points.

B. When signs are erected giving notice thereof, no person shall drive a vehicle onto or from any controlled access highway except at such entrances and exits as have been designated by the department. (Acts 1962, No. 310, § 1.)

CROSS REFERENCES

Municipal Law. — Traffic code > restricted access (city). Baton Rouge Code of Ordinance § 11:71.

§ 263. Special restrictions on use of Louisiana Interstate highways.

A. No person owning live stock, as defined in R.S. 3:2802, or having same under his care and control, shall knowingly, willfully or negligently permit such live stock to go upon any Louisiana interstate highway.

B. No person shall drive, or permit to be driven on any Louisiana interstate highway, any farm tractor, road tractor or other vehicle which is normally operated at a speed of less than 20 miles per hour.

C. The use of any Louisiana interstate highway by pedestrians, bicycles, or other non-motorized vehicles is prohibited. (Added by Acts 1962, No. 310, § 1; Amended by Acts 1964, No. 87, § 1.)
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TORTS

• Negligence

•• Defenses

••• Assumption of Risk

•••• General Overview. — By showing that a boy voluntarily exposed himself to the risk of being hit by a truck when, in violation of La. Rev. Stat. Ann. § 32:263(C), he attempted to cross an interstate highway on foot, at night, in medium-heavy traffic, wearing dark clothes, and the boy’s knowledge, understanding, and appreciation of the risk were borne out by common sense and the record, the truck driver satisfied his burden of proof on his affirmative defense of assumption of the risk. Ehlinger v. Louisiana Dep’t of Transp. & Dev., 517 So. 2d 1136, 1987 La. App. LEXIS 11022 (Dec. 8, 1987).

§ 264. Authority to regulate traffic through tunnels.

A. The department may provide regulations to govern the use of all tunnels, including regulations excluding undesirable types of traffic or loads. No over-weight or over-sized permits may be granted for passage through a tunnel.

B. Regulations adopted pursuant to this Section shall be posted in a conspicuous place near each vehicular entrance to the tunnel. (Acts 1962, No. 310, § 1.)
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GOVERNMENTS

• State & Territorial Governments

•• Police Power. — State police and a local wrecking service did not conspire to illegally tow and impound a wrecked truck removed from the roadway for public safety reasons; under La. Rev. Stat. Ann. §§ 32:2, and 32:5 and former La. Rev. Stat. Ann. § 32:3 (now La. Rev. Stat. Ann. § 32:264), the state police were authorized to regulate traffic for ensure public safety. Hopper v. Bills, 255 LA. 628, 232 So. 2d 296, 1970 La. LEXIS 3877 (Feb. 23, 1970).

§ 265. Designating through highways.

The department may designate through highways in the manner set forth in this Chapter, and when so designated, vehicles traveling thereon shall have the right of way over vehicles approaching or entering such highways. (Acts 1962, No. 310, § 1.)

CROSS REFERENCES

Municipal Law. — Specific street regulations > erection of traffic control devices. New Orleans Code of Ordinance § 154-604.
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TORTS

• Transportation Torts

•• Motor Vehicles. — Although a driver had the statutory right of way on a through highway under La. Rev. Stat. Ann. § 32:265 over vehicles approaching or entering from less favored thoroughfares, that right of way did not allow her to continue toward an intersection without taking appropriate action to avoid a vehicle stopped in the intersection; where she admitted that she saw the stopped vehicle when she was more than a block from it, her failure to correctly judge her speed and control her vehicle constituted negligence. Allen v. Baucum, 218 So. 2d 662, 1969 La. App. LEXIS 5464 (Feb. 3, 1969).

§ 266. Enforcement of speed limit on certain highways; disposition of fines.

A. For purposes of this Section, the following words and phrases shall have the following meanings:

(1) “Interstate highway” means a fully controlled access highway which is part of the National System of Interstate and Defense Highways.

(2) “Local law enforcement body” means any law enforcement body seated in a jurisdiction that is not governed by a home rule charter and has the authority to write civil or criminal traffic citations within that area and all the agents or contractors thereof.

B. (1) After deposit to the Bond Security and Redemption Fund as required under the provisions of Article VII, Section 9(B) of the Constitution of Louisiana, all fines or penalties collected by or on behalf of a local law enforcement body for citations issued for exceeding the posted speed limit by less than ten miles per hour on an interstate highway, shall be forwarded to the state treasurer and credited to a special fund which is hereby created in the state treasury and designated as the “Louisiana Highway Safety Fund.”

(2) The monies in the Louisiana Highway Safety Fund shall be used solely to fund the costs to purchase and install permanent radar speed displays on interstate highways and only in the amounts appropriated each year to the Department of Transportation and Development by the legislature. Any surplus monies and interest remaining to the credit of the fund on June thirtieth of each year after all such appropriations of the preceding fiscal year have been made shall remain to the credit of the fund, and no part thereof shall revert to the state general fund. (Acts 2009, No. 188, § 1, eff. Aug. 15, 2009; Acts 2010, No. 806, § 1, eff. July 1, 2010.)

2010 Amendments. — The 2010 amendment by No, 806 substituted “Louisiana Highway Safety Fund” for “Louisiana Highway Safety Commission Fund” in (B)(1) and (B)(2); and in (B)(2), substituted “to fund the costs to purchase and install permanent radar speed displays on interstate highways” for “for implementation, administration, and enforcement of highway safety programs” and substituted “Department of Transportation and Development” for “commission.”

SUBPART L. MISCELLANEOUS PROVISIONS.

§ 281. Limitations on backing.

A. The driver of a vehicle shall not back the same unless such movement can be made with reasonable safety and without interfering with other traffic.

B. The driver of a vehicle shall not back the same upon any shoulder or roadway of any controlled-access highway except as a result of an emergency caused by an accident or breakdown of a motor vehicle. (Acts 1962, No. 310, § 1. Amended by Acts 1970, No. 538, § 6.)

CROSS REFERENCES

Municipal Law. — Limitations on backing. Shreveport Code of Ordinance § 90-113.

Operation of vehicles: turning and stopping rules > improper starting or backing. New Orleans Code of Ordinance § 154-438.

Traffic code > limitations on backing (city). Baton Rouge Code of Ordinance § 11:261.
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TORTS

• Negligence

•• Defenses

••• Comparative Negligence

•••• General Overview. — Pedestrian was not comparatively at fault in a parking lot accident where the evidence demonstrated that the motorist was not properly vigilant before backing her car, as required by La. Rev. Stat. Ann. § 32:281(A). Scully v. Gautreaux, 514 So. 2d 222, 1987 La. App. LEXIS 10437 (Oct. 14, 1987).

Because the driver of a truck put it in reverse without checking to see if the movement was safe, a pedestrian was not negligent when he was hit from behind; therefore, comparative negligence did not apply to the case. Turner v. New Orleans Public Service, Inc., 476 So. 2d 800, 1985 La. LEXIS 9248 (June 20, 1985).

•• Proof

••• Violations of Law

•••• General Overview. — Driver was negligent in backing into a three-foot-high concrete light base that was painted red and had tires around it; backing an automobile was a dangerous maneuver and the law imposed a high duty of care upon a driver attempting it. Rodrigue v. Firestone Tire & Rubber Co., 540 So. 2d 477, 1989 La. App. LEXIS 342 (Feb. 28, 1989), writ of certiorari denied by 546 So. 2d 179, 1989 La. LEXIS 1515 (La. 1989), writ of certiorari denied by 546 So. 2d 180, 1989 La. LEXIS 1512 (La. 1989), writ of certiorari denied by 546 So. 2d 180, 1989 La. LEXIS 1510 (La. 1989).

Under La. Rev. Stat. Ann. § 32:103, no person could move a vehicle which was stopped, standing, or parked unless and until such movement could be made with reasonable safety; under La. Rev. Stat. Ann. § 32:281(A), the driver of a vehicle could not back the same unless such movement could be made with reasonable safety and without interference with other traffic; in a personal injury action, a pickup truck driver was negligent when he backed his truck from a parking lane, hitting a motorcyclist. Signorelli v. Jones, 483 So. 2d 672, 1986 La. App. LEXIS 6155 (Feb. 13, 1986).

•• Standards of Care

••• Special Care

•••• General Overview. — La. Rev. Stat. Ann. § 32:281(A) sets forth the statutory duty imposed upon a driver executing a backing maneuver. An unusually high degree of care is required of those who back from private driveways into main thoroughfares; when executing such a maneuver the motorist must proceed with utmost caution and use great care and attention to be sure that it can be accomplished without interfering with other vehicles. Schackai v. Tenneco Oil Co., 436 So. 2d 729, 1983 La. App. LEXIS 9078 (Aug. 3, 1983), writ of certiorari denied by 440 So. 2d 759, 1983 La. LEXIS 11956 (La. 1983).

• Transportation Torts

•• Motor Vehicles. — Plaintiff violated La. Rev. Stat. § 32:281 by backing his car into the defendant’s created the emergency situation which caused the accident. Parrott v. State Farm Mut. Auto. Ins. Co., 785 So. 2d 166, 2001 La. App. LEXIS 673 (Apr. 4, 2001).

Both parties had a duty under La. Rev. Stat. § 32:281(A) not to back their cars unless that movement could be made with reasonable safety and without interfering with other traffic. Hinton v. Cox, 764 So. 2d 200, 2000 La. App. LEXIS 1645 (June 21, 2000).

Pursuant to La. Rev. Stat. Ann. §§ 32:103 and 32:281, a motorist shall not back or move a vehicle that is parked unless such movement can be made with reasonable safety. Endsley v. Pennington, 718 So. 2d 650, 1998 La. App. LEXIS 2663 (Sept. 29, 1998).

Drivers in a garage owed each other the duty of extreme care under La. Rev. Stat. Ann. § 32:281(A), when reversing while maneuvering their vehicles, even though they were on private property. Francis v. Commercial Union Ins. Co., 594 So. 2d 1025, 1992 La. App. LEXIS 451 (Feb. 12, 1992).

TRANSPORTATION LAW

• Private Vehicles

•• Traffic Regulation

••• General Overview. — Driver was negligent in backing into a three-foot-high concrete light base that was painted red and had tires around it; backing an automobile was a dangerous maneuver and the law imposed a high duty of care upon a driver attempting it. Rodrigue v. Firestone Tire & Rubber Co., 540 So. 2d 477, 1989 La. App. LEXIS 342 (Feb. 28, 1989), writ of certiorari denied by 546 So. 2d 179, 1989 La. LEXIS 1515 (La. 1989), writ of certiorari denied by 546 So. 2d 180, 1989 La. LEXIS 1512 (La. 1989), writ of certiorari denied by 546 So. 2d 180, 1989 La. LEXIS 1510 (La. 1989).

Although car driver arguable placed himself in a position of peril, supermarket was liable for two-thirds of car driver’s damages due to its employee’s negligence in backing a truck without using the great care and attention required of motorists under La. Rev. Stat. Ann. § 32:281(A), when traveling in reverse. Ward v. Schwegmann Giant Super Markets, Inc., 538 So. 2d 1051, 1989 La. App. LEXIS 101 (Jan. 30, 1989).

Pedestrian was not comparatively at fault in a parking lot accident where the evidence demonstrated that the motorist was not properly vigilant before backing her car, as required by La. Rev. Stat. Ann. § 32:281(A). Scully v. Gautreaux, 514 So. 2d 222, 1987 La. App. LEXIS 10437 (Oct. 14, 1987).

Under La. Rev. Stat. Ann. § 32:103, no person could move a vehicle which was stopped, standing, or parked unless and until such movement could be made with reasonable safety; under La. Rev. Stat. Ann. § 32:281(A), the driver of a vehicle could not back the same unless such movement could be made with reasonable safety and without interference with other traffic; in a personal injury action, a pickup truck driver was negligent when he backed his truck from a parking lane, hitting a motorcyclist. Signorelli v. Jones, 483 So. 2d 672, 1986 La. App. LEXIS 6155 (Feb. 13, 1986).

Because the driver of a truck put it in reverse without checking to see if the movement was safe, a pedestrian was not negligent when he was hit from behind; therefore, comparative negligence did not apply to the case. Turner v. New Orleans Public Service, Inc., 476 So. 2d 800, 1985 La. LEXIS 9248 (June 20, 1985).

La. Rev. Stat. Ann. § 32:281(A) sets forth the statutory duty imposed upon a driver executing a backing maneuver. An unusually high degree of care is required of those who back from private driveways into main thoroughfares; when executing such a maneuver the motorist must proceed with utmost caution and use great care and attention to be sure that it can be accomplished without interfering with other vehicles. Schackai v. Tenneco Oil Co., 436 So. 2d 729, 1983 La. App. LEXIS 9078 (Aug. 3, 1983), writ of certiorari denied by 440 So. 2d 759, 1983 La. LEXIS 11956 (La. 1983).

Judgment was properly entered for plaintiff in his automobile negligence action against defendant because defendant was negligent in failing to exercise the required degree of care and attention when backing up his vehicle in accordance with La. Rev. Stat. Ann. § 32:281(A). Shaw v. Van Dyke, 287 So. 2d 808, 1974 La. App. LEXIS 3885 (Jan. 8, 1974).

§ 282. Obstruction to driver’s view or driving mechanism.

A. No person shall drive a vehicle when it is so loaded, or when there are in the front seat such a number of persons, exceeding three, as to obstruct the view of the driver to the front sides or rear of the vehicle or as to interfere with the driver’s control over the driving mechanism of the vehicle.

B. No passenger in a vehicle shall ride in such a position as to interfere with the view of the driver to the front, sides or rear of the vehicle or to interfere with his control over the driving mechanism of the vehicle.

C. No person shall drive any vehicle with any nontransparent material upon the windshield, side wings, side or rear windows, other than a certificate or other paper required to be so displayed by law, or permitted by regulation of the secretary of public safety. (Acts 1962, No. 310, § 1. Amended by Acts 1977, No. 113, § 1, eff. June 22, 1977.)

CROSS REFERENCES

Municipal Law. — Rules of the road > obstruction to driver’s view or driving mechanism. New Orleans Code of Ordinance § 154-399.

Traffic code > obstruction to driver’s view or driving mechanism (city). Baton Rouge Code of Ordinance § 11:264.
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TORTS

• Transportation Torts

•• Motor Vehicles. — Where no evidence showed that a teenager driver’s date obstructed his view or otherwise contributed to the cause of an accident or the severity of her injuries by sitting partially on his lap, the trial court erred in assessing her with fault for violating La. Rev. Stat. Ann. § 32:282(B). Faulkner v. Department of Transp. & Dev., 645 So. 2d 268, 1994 La. App. LEXIS 2766 (Oct. 26, 1994), writ of certiorari denied by La. 94-2901, 649 So. 2d 390, 1995 La. LEXIS 349 (La. Jan. 27, 1995), writ of certiorari denied by La. 94-2908, 649 So. 2d 390, 1995 La. LEXIS 351 (La. Jan. 27, 1995).

§ 283. Improper opening or leaving open of vehicle doors.

A. No person shall open any door of a motor vehicle located on a highway without first taking due precaution to ensure that his act shall not interfere with the movement of traffic or endanger any other person or vehicle.

B. No person shall leave open any door of a motor vehicle located on a highway for a period of time longer than necessary to load or unload passengers. (Acts 1962, No. 310, § 1; Acts 2010, No. 618, § 2, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 618 rewrote the section.

CROSS REFERENCES

Municipal Law. — Height limitations of motor vehicles. Shreveport Code of Ordinance § 90-390.

Rules of the road > opening and closing vehicle doors. New Orleans Code of Ordinance § 154-397.

Traffic code > opening and closing vehicle doors (city). Baton Rouge Code of Ordinance § 11:265.

JUDICIAL DECISIONS
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•• General Overview

TORTS

• Negligence

•• Proof

••• Violations of Law

•••• General Overview

• Transportation Torts

•• Motor Vehicles

INSURANCE LAW

• Motor Vehicle Insurance

•• General Overview. — Plaintiff sheriff’s loading of articles into an insured vehicle constituted occupation of it for purposes of construing coverage under an uninsured and underinsured motorist policy and plaintiff was not contributorily negligent in ordering an officer who had been directing traffic to another task, in parking his vehicle with the bumper on the road, or in opening a door on the side next to moving traffic; La. Rev. Stat. Ann. § 32:24, governing the operation of emergency vehicles, authorized plaintiff to park as he did, and directing the officer as he did was reasonable under the circumstances. Employers Ins. Co. v. Dryden, 422 So. 2d 1243, 1982 La. App. LEXIS 8186 (Oct. 12, 1982).

TORTS

• Negligence

•• Proof

••• Violations of Law

•••• General Overview. — Bus driver operated the bus as a prudent driver, and could not have avoided the collision with the police vehicle where the police officer suddenly opened her vehicle door as the bus driver tuned the bus; the police officer disregarded the traffic laws by opening her door when it was not reasonably safe to do so. Powell v. Regional Transit Auth., 701 So. 2d 1370, 1997 La. App. LEXIS 2673 (Nov. 5, 1997), writ denied by La. 97-3030, 712 So. 2d 877, 1998 La. LEXIS 700 (La. Mar. 13, 1998).

• Transportation Torts

•• Motor Vehicles. — Motorist who swerved to avoid the door of a parked vehicle that had been opened suddenly in violation of La. Rev. Stat. Ann. § 32:283 was not negligent, even though the motorist’s vehicle struck another vehicle. Mitchell v. Fowler, 295 So. 2d 41, 1974 La. App. LEXIS 3780 (May 10, 1974).

§ 284. Riding in house trailers, on fenders, on running board or on rear racks prohibited; open pickup trucks; utility trailers.

A. No person or persons shall occupy a house trailer while it is being moved upon a highway of this state.

B. No person shall be allowed to ride on running boards, fenders, tail gates, or rear racks of motor vehicles while moving upon a highway of this state, provided, that this section shall not apply to emergency and public sanitation vehicles.

C. No person or persons under the age of twelve years shall be permitted to be a passenger in the open bed of a truck with a gross weight of six thousand pounds or less, commonly referred to as a pickup truck, or in a utility trailer while moving upon a highway of this state. The provisions of this Subsection shall not apply to a pickup truck traveling not more than fifteen miles per hour while participating in an authorized parade in a controlled situation. The provisions of this Section shall be inapplicable in an emergency situation if the child is accompanied within the truck bed by an adult.

D. No person shall be permitted to be a passenger in the open bed of a truck with a gross weight of six thousand pounds or less, commonly referred to as a pickup truck, while the truck is moving upon an interstate highway of this state. The provisions of this Subsection shall be inapplicable in an emergency situation. (Acts 1962, No. 310, § 1; Acts 1988, No. 573, § 1; Acts 1997, No. 245, § 1, eff. Aug. 15, 1997; Acts 2008, No. 612, § 1, eff. Aug. 15, 2008.)

2008 Amendments. — Acts 2008, No. 612, § 1, effective August 15, 2008, added (D).

CROSS REFERENCES

Municipal Law. — Riding on portion of vehicle not intended for passengers. Shreveport Code of Ordinance § 90-6.

Traffic and vehicles > passengers riding on prohibited portions of vehicles. New Orleans Code of Ordinance § 154-6.

Traffic code > riding in house trailers (city). Baton Rouge Code of Ordinance § 11:266.
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••• General Overview

TORTS

• Negligence

•• Defenses

••• Assumption of Risk

•••• General Overview. — Person who rode on the rear bumper of a pickup truck violated La. Rev. Stat. Ann. § 32:284(B) and assumed any risk for any injuries suffered as a result of that illegal conduct. Piper v. Allstate Ins. Co., 260 So. 2d 163, 1972 La. App. LEXIS 6555 (Mar. 13, 1972), writ of certiorari denied by 261 LA. 1057, 262 So. 2d 41, 1972 La. LEXIS 5049 (1972).

••• Comparative Negligence

•••• General Overview. — In a father’s action to recover damages for personal injuries suffered by his 12-year-old son in a vehicular accident, recovery was not barred on the ground that the son was contributorily negligent in riding on a vehicle’s fender; son’s conduct was not causally related to the accident and La. Rev. Stat. Ann. § 32:284, prohibiting riding on fenders while moving upon a highway, was not designed to protect against the risk of negligent driving. Brantley v. Brown, 277 So. 2d 141, 1973 La. LEXIS 6002 (May 7, 1973).

Under former La. Rev. Stat. Ann. § 32:249 (now La. Rev. Stat. Ann. § 32:284), a passenger who was thrown from a pickup truck while standing in the bed of the truck was contributorily negligent and was barred from recovering damages regardless of whether the driver of the pickup truck was also negligent. Jones v. Indemnity Ins. Co., 104 So. 2d 197, 1958 La. App. LEXIS 597 (June 20, 1958).

TRANSPORTATION LAW

• Private Vehicles

•• Safety Standards

••• General Overview. — Where the insured violated La. Rev. Stat. Ann. § 32:284 by riding on the lender of his vehicle and where the insured proximately caused his own injuries by his negligent conduct, the insurer was not liable for the damages there from. Miller v. General Acci. Fire & Life Assurance Corp., 280 So. 2d 280, 1973 La. App. LEXIS 6958 (June 29, 1973).

Insurer’s argument that it was illogical for a trial court to find an operator of a vehicle negligent because he did not equip his vehicle with equipment to protect an inmate failed because it did not take into a standard of care that had been established and did not take into account La. Rev. Stat. Ann. § 32:284(A) precluding any person from occupying a house trailer while being moved on a highway. Cavalier v. Peerless Ins. Co., 156 So. 2d 105, 1963 La. App. LEXIS 1900 (July 1, 1963), annulled by 246 LA. 336, 164 So. 2d 347, 1964 La. LEXIS 2513 (1964).

§ 285. Coasting prohibited.

The driver of any motor vehicle when traveling upon a downgrade shall not coast with the gears of such vehicle in neutral or with the clutch disengaged. (Acts 1962, No. 310, § 1.)

§ 286. Following authorized emergency vehicles prohibited.

The driver of any vehicle other than one on official business shall not follow any authorized emergency vehicle traveling in response to an official call of duty closer than five hundred feet or drive into or park such vehicle within the block where such vehicle has stopped in answer to an official call. (Acts 1962, No. 310, § 1.)

CROSS REFERENCES

Municipal Law. — Crossing fire hose. Shreveport Code of Ordinance § 90-161.

Following authorized emergency vehicle. Shreveport Code of Ordinance § 90-160.

Traffic code > following fire apparatus prohibited (city). Baton Rouge Code of Ordinance § 11:267.

§ 287. Crossing fire hoses.

No vehicle shall be driven over any unprotected hose of a fire department when laid on any highway, private driveway or streetcar track without the consent of the fire department official in command. (Acts 1962, No. 310, § 1.)

CROSS REFERENCES

Municipal Law. — Crossing fire hose. Shreveport Code of Ordinance § 90-161.

Following authorized emergency vehicle. Shreveport Code of Ordinance § 90-160.

Traffic code > crossing fire hose (city). Baton Rouge Code of Ordinance § 11:268.

§ 288. Driving through safety zone prohibited.

No vehicle shall at any time be driven through or within a safety zone. (Acts 1962, No. 310, § 1.)

CROSS REFERENCES

Municipal Law. — Driving through safety zone. Shreveport Code of Ordinance § 90-118.

Traffic code > driving through safety zone prohibited (city). Baton Rouge Code of Ordinance § 11:97.

§ 289. Cellular radio telecommunication device use by operators of school buses prohibited; penalties.

A. No person shall engage in a call on a cellular radio telecommunication device while driving a school bus.

B. For purposes of this Section, “cellular radio telecommunication device” shall mean a device capable of sending or receiving telephone communications without an access line for service and which requires the operator to dial numbers manually or by voice recognition. It does not include citizens band radios or citizens band radio hybrids.

C. This Section does not apply to the use of a cellular telecommunication device for the purpose of communicating with any of the following regarding an emergency situation:

(1) An emergency system response operator, 911 public safety communications dispatcher, or school administrator.

(2) A hospital or emergency room.

(3) A physician’s office or health clinic.

(4) An ambulance or fire department rescue service.

(5) A fire department, fire protection district, or volunteer fire department.

(6) A law enforcement agency.

D. A violation of this Section shall be a misdemeanor, and upon conviction, punished by imprisonment for not more than ninety days, or by a fine not exceeding five hundred dollars, or both, in the discretion of the court. (Acts 2008, No. 355, § 1, eff. Aug. 15, 2008.)

§ 289.1. Cellular telephone use; certain drivers prohibited; exceptions; penalties.

A. Except in a driver emergency and as provided in Subsection B of this Section, any person, regardless of age, issued a first driver’s license from this state shall be prohibited from using a cellular telephone for any purpose while operating a motor vehicle for a period of one year commencing from the date of issuance of his first driver’s license. The date of the original issuance shall be indicated on the reverse of the license. However, this prohibition shall not apply to any person who was previously licensed to drive in another jurisdiction.

B. The provisions of this Section shall not apply in any of the following circumstances:

(1) A person contacting a public safety entity.

(2) A person in a parked motor vehicle.

(3) Emergency response personnel while in the performance of their duty, including firefighters, emergency medical service personnel, and law enforcement or peace officers.

(4) Use of citizens band radios, citizens band radio hybrids, commercial two-way radio communication devices, or electronic communication devices with a push-to-talk function.

C. A first offense violation of the provisions of this Section shall be punished by a fine of one hundred dollars or by sentence of sixteen hours of community service, or both. For each subsequent offense, the offender shall be punished by a fine of two hundred fifty dollars or by sentence of twenty-four hours of community service, or both.

D. Any violation of this Section shall constitute a non-moving violation and shall be a secondary offense and a driver may be cited only if stopped for a moving violation.

E. If the person is involved in an accident at the time of the violation, then the law enforcement officer investigating the accident shall indicate on the written accident report that the person was using a wireless telecommunications device and such person shall be subject to a fine equal to double the amount of the standard fine imposed in this Section. (Acts 2008, No. 667, § 1.)

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated R.S. 32:289, as enacted by Acts 2008, No. 667, § 1, as R.S. 32:289.1.

CROSS REFERENCES

Louisiana Law. — Collection and reporting of statistical information relating to traffic stops, see La. R.S. 32:398.10.

§ 290. Driving across ditches; requirements.

No operator of any truck, tractor, bus, haywagon, or other heavy vehicle shall drive it across any ditch along the highways of this state without first constructing, at his own expense, a bridge over a ditch in such a way as not to in any way retard the drainage. (Acts 1962, No. 310, § 1.)

§ 291. Liability for damage to highway or structure.

A. Any person driving any vehicle, object or contrivance upon any highway or highway structure shall be liable for all damages which said highway or structure may sustain as a result of any illegal operation, driving or moving of such vehicle, object or contrivance, or as a result of operating, driving or moving any vehicle, object or contrivance weighing in excess of the maximum weight permitted in this Chapter even if authorized by a special permit issued as provided in R.S. 32:388.

B. Whenever such driver is not the owner of such vehicle, object or contrivance but is so operating, driving or moving the same with the express or implied permission of said owner, then said owner and driver shall be jointly and severally liable for any such damage. (Acts 1962, No. 310, § 1.)

§ 291.1. Roadway hazard cleanup.

A. Whenever a motor vehicle crash or incident results in a roadway hazard that requires an extraordinary commitment of public safety resources by the responding agencies to cleanup or remove the hazard, the vehicle owner or operator who is issued a citation for a traffic violation at the scene of the crash or incident shall reimburse the responding agencies for the extraordinary cost of the cleanup.

B. However, if a court subsequently finds that the owner or operator who received a citation was not legally responsible or was only partially responsible for the crash or incident, he shall be reimbursed by the responding agency for any money he has expended on the cost of the cleanup or removal which is a percentage of such cost equal to the percentage of the crash or incident for which he was not held legally responsible. The party who was found legally responsible for the crash or incident shall then pay the responding agency for the cost of the cleanup or removal which is a percentage of such cost equal to the percentage of the crash or incident for which he was held legally responsible.

C. Nothing in this Section shall require a tow truck owner, operator, or employee to follow a directive or order that is unsafe or beyond the operational standard or capacity of any equipment being used in cleanup or in removing the roadway hazard. If a tow truck owner or operator refuses to follow a directive or order because of an unsafe condition, no adverse action by a law enforcement agency shall be taken against such owner or operator including removal from any rotation list. (Acts 1999, No. 1138, § 1, eff. Aug. 15, 1999; Acts 2008, No. 429, § 1, eff. June 21, 2008.)

2008 Amendments. — Acts 2008, No. 429, § 1, effective June 21, 2008, added (C).

TREATISES AND LAW REVIEWS

Louisiana Treatises. — 1-5 Louisiana Tort Law § 5.07 > Chapter 5 DUTY: GENERAL AND SPECIFIC RISKS > § 5.07 Failure to Act. 1.

§ 292. Hunting or discharge of firearms, when prohibited.

Hunting or the discharge of firearms on public roads or highways located in this state is hereby prohibited except by law enforcement officers when in the performance of their duties.

Whoever violates this Section shall be fined not more than fifty dollars or imprisoned for not more than thirty days or both. (Added by Acts 1968, No. 503, § 1.)
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• General Overview. — La. Rev. Stat. Ann. § 32:292, prohibiting hunting on public roads, was not unconstitutionally vague because the term hunting informed defendant of the nature and cause of the accusation against him and afforded him fair notice of the conduct proscribed by the statute. State v. Carpenter, 319 So. 2d 355, 1975 La. LEXIS 3715 (Sept. 5, 1975).

•• Weapons

••• Use

•••• General Overview. — Where a witness heard gunshots from a nearby arena and five minutes later observed defendant getting into a vehicle in which he drove off, and where defendant told the witness that he had killed a buck deer and that it was in the car, defendant’s inculpatory statements, the discovery of the blood and empty cartridges on the public road, and the evidence of an animal having been killed compelled the conclusion that a jury could reasonably conclude beyond a reasonable doubt, that defendant had been hunting or discharging a firearm on a public road; thus, the hunting on a public road conviction was proper. State v. Outlaw, 485 So. 2d 217, 1986 La. App. LEXIS 6240 (Feb. 26, 1986).

• Sentencing

•• Corrections, Modifications & Reductions

••• Illegal Sentences. — Where defendant was convicted of hunting or discharging a firearm on a public road, the $350 fine and the 60-day jail term were illegal as they were in excess of the penalties authorized by La. Rev. Stat. Ann. § 32:292, which required a fine of not more than $ 50 or imprisonment for not more than 30 days or both. State v. Outlaw, 485 So. 2d 217, 1986 La. App. LEXIS 6240 (Feb. 26, 1986).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Reconsideration and clarification of Attorney General Opinion NO. 84-55., OPINION No. 84-55(A), La. Atty. Gen. Op. No. 1984-55; 1985 La. AG LEXIS 718.

Re: Public Access to Lands Within the Jurisdiction of the Fifth Louisiana Levee District, OPINION No. 86-778, La. Atty. Gen. Op. No. 1986-778; 1986 La. AG LEXIS 245.

§ 292.1. Transportation and storage of firearms in privately owned motor vehicles.

A. Except as provided in Subsection D of this Section, a person who lawfully possesses a firearm may transport or store such firearm in a locked, privately-owned motor vehicle in any parking lot, parking garage, or other designated parking area.

B. No property owner, tenant, public or private employer, or business entity or their agent or employee shall be liable in any civil action for damages resulting from or arising out of an occurrence involving a firearm transported or stored pursuant to this Section, other than for a violation of Subsection C of this Section.

C. No property owner, tenant, public or private employer, or business entity shall prohibit any person from transporting or storing a firearm pursuant to Subsection A of this Section. However, nothing in this Section shall prohibit an employer or business entity from adopting policies specifying that firearms stored in locked, privately-owned motor vehicles on property controlled by an employer or business entity be hidden from plain view or within a locked case or container within the vehicle.

D. This Section shall not apply to:

(1) Any property where the possession of firearms is prohibited under state or federal law.

(2) Any vehicle owned or leased by a public or private employer or business entity and used by an employee in the course of his employment, except for those employees who are required to transport or store a firearm in the official discharge of their duties.

(3) Any vehicle on property controlled by a public or private employer or business entity if access is restricted or limited through the use of a fence, gate, security station, signage, or other means of restricting or limiting general public access onto the parking area, and if one of the following conditions applies:

(a) The employer or business entity provides facilities for the temporary storage of unloaded firearms.

(b) The employer or business entity provides an alternative parking area reasonably close to the main parking area in which employees and other persons may transport or store firearms in locked, privately-owned motor vehicles. (Acts 2008, No. 684, § 1, eff. Aug. 15, 2008.)

§ 293. Prohibiting standing of school children under certain circumstances; limiting number of children transported at one time.

A. Repealed by Acts 1997, No. 620, § 2, effective August 15, 1997.

B. It shall be unlawful for the driver or operator of any school bus while transporting school children to permit any child to stand in said bus while same is in motion if there is seating space available for the use of such child.

C. It shall be unlawful for anyone responsible for the transportation of school children on school buses, including drivers or operators of buses, transportation supervisors, school superintendents, and members of parish and city school boards to permit a number of children exceeding the number of seats available on a bus to be transported at one time on such bus. (Added by Acts 1968, Ex. Sess., No. 44, § 1; Amended by Acts 1997, No. 620, §§ 1, 2, eff. Aug. 15, 1997.)
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TORTS

• Negligence

•• Defenses

••• Comparative Negligence

•••• General Overview. — Plaintiff’s failure to equip his truck with functioning taillights as required by former La. Rev. Stat. Ann. §§ 32:293, 32:296 (now La. Rev. Stat. Ann. §§ 32:304 and 32:316, respectively) constituted contributory negligence, which barred his recovery for damages sustained as a result of an automobile accident with the insured, as the accident would not have occurred except for a violation of the statutes. Thomas v. Lumbermen’s Mut. Casualty Co., 146 So. 2d 275, 1962 La. App. LEXIS 2522 (Nov. 5, 1962).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Although the “number of seats available on a bus” is not defined by the Louisiana Legislature, the Federal Motor Vehicle Safety Standards Part 571 Subpart B S4.1 states that the number of seating positions considered to be in a bench seat is expressed by the symbol W. and calculated as the bench width in inches divided by 15 and rounded to the nearest whole number. Some discretion should be given to the bus drivers and principals of the schools if more space is needed for a student., OPINION No. 97-363, La. Atty. Gen. Op. No. 1997-363; 1997 La. AG LEXIS 288.

§ 294. Mississippi River Bridge crossings prohibited.

A. No motor vehicle or combination of motor vehicles other than vehicles operated by a public utility requiring a special overlength, overheight, or overwidth permit issued by the secretary of the department, as provided for in R.S. 32:387, shall enter upon or cross over any bridge which spans the Mississippi River or, within a distance of two miles of such bridge, park within seventy-five feet of the highway approaching such bridge, in the parishes of Orleans or Jefferson, between hours of six-thirty a.m. and nine a.m. and between the hours of three-thirty p.m. and six p.m. from Monday through Friday of each week, except on legal state holidays; however, this provision shall not apply to any such bridge spanning said river between the parishes of East Baton Rouge and West Baton Rouge.

B. Whoever violates the provisions of this Section shall be guilty of a misdemeanor and shall be fined fifty dollars or imprisoned for not more than ten days, or both. For any subsequent violations the penalty provided herein shall be doubled. (Added by Acts 1978, No. 59, § 1; Amended by Acts 2011, 1st Ex. Sess., No. 9, § 1, eff. June 12, 2011.)

2011 1st Extraordinary Session Amendments. — The 2011 amendment by No. 9, in (A), substituted “the parishes of Orleans or Jefferson” for “any parish having a population in excess of two hundred and fifty thousand inhabitants, according to the latest federal census” and made stylistic changes.

§ 295. Child passenger restraint system.

A. Except as provided in Subsections C, D, and E of this Section, every driver in this state who transports a child or children under the age of thirteen years in a motor vehicle which is equipped with safety belts shall have the child properly secured as follows:

(1) A child younger than six years of age or weighing sixty pounds or less shall be restrained in a child restraint system as provided for in this Subsection that complies with standards of the United States Department of Transportation and is secured in the vehicle in accordance with the instructions of the manufacturer of the child restraint system and the passenger seating position is equipped with a safety belt system that allows sufficient space for installation. The child restraint system required for a child younger than six years of age or weighing sixty pounds or less is, in descending order of protectiveness, as follows:

(a) A child who is younger than one year of age or weighs less than twenty pounds shall be restrained in a rear-facing child safety seat.

(b) A child who is at least one year of age but younger than four years of age or who weighs at least twenty pounds but less than forty pounds shall be restrained in a forward-facing child safety seat.

(c) A child who is at least four years of age but younger than six years of age or who weighs at least forty pounds but not more than sixty pounds shall be restrained in a child booster seat. The requirements of this Subparagraph shall not apply in any seating position where there is only a lap belt available and the child weighs more than forty pounds.

(2) A child who is at least six years of age or weighs more than sixty pounds shall be restrained with the motor vehicle’s safety belt adjusted and fastened around the child’s body or in an appropriately fitting child booster seat in accordance with the instructions of the manufacturer of the safety belt or child booster seat.

(3) A child who because of age or weight can be placed in more than one category shall be placed in the more protective category.

B. (1) The term “motor vehicle” as used in this Section shall not mean the following: bicycle; farm tractor; motorcycle or motor-driven cycle; truck of manufacturer’s rating carrying capacity of over two thousand pounds; ambulance or other emergency vehicle; school bus as defined in R.S. 32:1(62)(a) and (b); church bus, private bus, or recreational vehicle which has a passenger capacity of over ten persons; or commercial truck, van, or taxi.

(2) The term “child restraint system” as used in this Section shall mean a lap belt, a shoulder harness, or an age- or size-appropriate child safety seat as required by this Section.

(3) The term “child booster seat” as used in this Section means a child passenger restraint system that meets the Federal Motor Vehicle Safety Standards set forth in 49 C.F.R. 571.213 and is designed to elevate a child to properly sit in a federally approved safety belt system.

C. When the vehicle is equipped with a passenger side air bag supplemental restraint system and the air bag system is activated, the driver of a vehicle transporting a child who is younger than six years of age or weighs less than sixty pounds shall transport the child in the rear seat positions in the vehicle, if rear seats are available.

D. When the number of children under the age of thirteen in the motor vehicle exceeds the number of age- or size-appropriate passenger restraint systems and seat belts available in the motor vehicle, the unrestrained children shall be seated in a rear seat, if rear seats are available.

E. The provisions of this Section shall not apply when one of the following conditions exists:

(1) The motor vehicle is being used as an ambulance or other emergency vehicle.

(2) An emergency exists which threatens the life of any person operating a motor vehicle to whom this Section otherwise would apply or the life of any child who otherwise would be required to be restrained under this Section.

(3) Any child who would otherwise be required to be restrained under this Section who is physically unable because of medical reasons to use a child passenger safety system or safety belt.

F. In no event shall failure to wear a child passenger safety seat system be considered as comparative negligence, nor shall such failure be admissible as evidence in the trial of any civil action with regard to negligence, nor shall such failure be considered a moving violation.

G. Any operator of a motor vehicle stopped for a violation of this Section and against whom enforcement action has been taken shall not be guilty of a subsequent violation of this Section until after twenty-four hours have elapsed from the date and time of the violation as indicated on the traffic ticket.

H. A violation of this Section involving failure to secure a child in any type of child restraint system shall be a primary offense. However, failure to secure a child in the age- or size-appropriate restraint, as specified by Subsection A of this Section, shall be a secondary offense and a driver may be cited only if stopped for a moving violation.

I. (1) Notwithstanding any other provisions of law to the contrary and except as provided by Paragraph (2) of this Subsection, any person who violates this Section shall upon conviction be fined one hundred dollars for a first offense, not less than two hundred fifty dollars and not more than five hundred dollars for a second offense, and five hundred dollars plus all costs of court for a third or subsequent offense.

(2) Any person who violates this Section but whose violation is limited to failure to utilize an age- or size-appropriate child restraint system to secure an otherwise restrained child shall not be fined more than one hundred dollars including fees and court costs.

J. The Department of Public Safety and Corrections shall initiate an educational program designed to encourage compliance with the child passenger restraint system requirements of this Section. (Acts 1984, No. 156, § 1; Acts 1997, No. 1037, § 1, eff. July 1, 1997; Acts 2003, No. 1238, § 1, eff. Jan. 1, 2004; Acts 2008, No. 300, § 1, eff. June 1, 2009.)

Editor’s Notes. — This section is set out as it appears in enrolled bill (“or” in (A)(1)(c) should be “and”).

2008 Amendments. — Acts 2008, No. 300, § 1, effective August 15, 2008, rewrote (I).

2003 Amendments. — Acts 2003, No. 1238, § 1, effective January 1, 2004, in (A), substituted “Except as provided in Subsections C, D, and E of this Section, every driver in this state” for “Every resident in this state,” deleted “at the time of manufacture or assembly, or is currently equipped with safety belts” preceding “shall have the child properly secured,” and substituted “as follows” for “in accordance with the manufacturer’s instructions in an age-or size-appropriate passenger restraint system which meets the applicable federal motor vehicle safety standards in effect, except as provided in Subsections C, D, and E” at the end of the subsection; added (A)(1) through (A)(3); added “as required by this Section” to the end of (B)(2); added (B)(3); wrote (C), which read: “If such child is three to twelve years of age, securing the child in a lap belt or safety belt in a rear seat shall be sufficient to meet the requirements of this section. If there are no rear seats, an age-or size-appropriate passenger restraint system shall be used”; added “if rear seats are available” to the end of (D); rewrote (H), which read: “Any person who violates this Section shall upon conviction be fined fifty dollars for a first offense, one hundred dollars for a second offense, and one hundred dollars plus all costs of court for a third or subsequent offense. In addition to the fine, the license of a defendant in violation of this Section shall be confiscated and driving privileges suspended until such time as satisfactory proof is presented to the court that the defendant has acquired an approved age-or size-appropriate passenger restraint system where applicable;” substituted “Except as provided by Paragraph (2) of this Subsection, any person” for “Any person” in (I)(1); added (I)(2); and added (J).

Quoted Statutory Material. — Acts 2009, No. 224, § 1, provides that “The provisions of this Act [Acts 2008, No. 300] shall become effective on June 1, 2009.”

Acts 2008, No. 300, § 2, provides that “The provisions of this Act shall not become effective until the implementation of the Next Generation Motor Vehicle project of the Department of Public Safety and Corrections, office of motor vehicles, is finalized.”

CROSS REFERENCES

Louisiana Law. — Riding on motorcycles, see La. R.S. 32:191.

Safety belt use; tags indicating exemption, see La. R.S. 32:295.1.

Smoking in motor vehicles prohibited; penalties, see La. R.S. 32:300.4.

Suspension, revocation, renewal, and cancellation of licenses; judicial review, see La. R.S. 32:414.

Federal Law. — Federal motor vehicle safety standards — standard no. 213; child restraint systems. 49 CFR 571.213.

Municipal Law. — Child passenger restraint systems; requirement; penalty. Shreveport Code of Ordinance § 90-92.

Traffic and vehicles: equipment > child passenger restraint system. New Orleans Code of Ordinance § 154-1255.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Weapons

••• Possession

•••• General Overview. — Officers had probable cause to stop the car in which defendant was riding where the officers had a clear and unobstructed view of the car, they saw a seatbelt violation and the driver failing to signal when turning, and once the car was stopped, the officers observed a gun in plain view. State v. Lee, 836 So. 2d 589, 2002 La. App. LEXIS 4157 (Dec. 30, 2002), writ denied by La. 2003-0535, 855 So. 2d 755, 2003 La. LEXIS 3023 (La. Oct. 17, 2003).

TRANSPORTATION LAW

• Private Vehicles

•• Safety Standards

••• General Overview. — In an action arising out of an automobile accident, in which a passenger was found liable for not restraining his two-year-old son in a child safety seat but instead holding him on his lap, the trial court improperly circumvented La. Rev. Stat. Ann. § 32:295(F) by instructing the jury that parents had a general duty to use reasonable care to supervise and protect their children. Lam v. State Farm Mut. Auto. Ins. Co., 901 So. 2d 559, 2005 La. App. LEXIS 1009 (Apr. 1, 2005), affirmed in part and reversed in part by La. 2005-1139, 946 So. 2d 133, 2006 La. LEXIS 3309 (La. Nov. 29, 2006).

La. Rev. Stat. Ann. § 32:295(F) contains two evidentiary restrictions barring a defendant from introducing evidence that the child-victim was not in a child restraint device during a vehicular accident through the fault of the child or another as a means to reduce the child’s recovery, however, it does not immunize a defendant from liability arising from their failure to properly secure a child in a vehicle. Salaiman v. La. Casino Cruises, Inc., 835 So. 2d 823, 2002 La. App. LEXIS 3416 (Nov. 8, 2002), writ denied by La. 2002-3058, 836 So. 2d 114, 2003 La. LEXIS 593 (La. Feb. 14, 2003).

It appears from La. Rev. Stat. Ann. § 32:295 and 295.1 that the legislature considered seat belt requirements for various types of vehicles and prescribed restraints only for drivers and front seat occupants of passenger cars. Brown v. Landry, 552 So. 2d 1299, 1989 La. App. LEXIS 2327 (Nov. 15, 1989).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 32:295.1, OPINION No. 86-446, La. Atty. Gen. Op. No. 1986-446; 1986 La. AG LEXIS 491.

Louisiana Revised Statutes Title 32 § 295 does not allow for the assessment of court costs for a first offense violation and, furthermore, there is no other general statute that allows the assessment of court costs for a first time violation of this section., Opinion 99-245, La. Atty. Gen. Op. No. 1999-245; 1999 La. AG LEXIS 473.

TREATISES AND LAW REVIEWS

General Treatises. — Products Liability § 21.06 > Enhanced Injury Litigation > Enhanced Injury and Seat Belts.

§ 295.1. Safety belt use; tags indicating exemption.

A. (1) Each driver of a passenger car, van, sports utility vehicle, or truck having a gross weight of ten thousand pounds or less, commonly referred to as a pickup truck, in this state shall have a safety belt properly fastened about his or her body at all times when the vehicle is in forward motion. The provisions of this Section shall not apply to those cars, vans, sports utility vehicles, or pickups manufactured prior to January 1, 1981.

(2) A person operating or riding in an autocycle shall wear seatbelts while in forward motion.

(3) Each driver of a passenger car, van, sports utility vehicle, or truck having a gross weight of ten thousand pounds or less, commonly referred to as a pickup truck, shall not transport more persons than there are safety belts available in the vehicle.

B. Except as provided by R.S. 32:295 for children under the age of thirteen or as otherwise provided by law, each occupant of a passenger car, van, sports utility vehicle, or truck having a gross weight of ten thousand pounds or less, commonly referred to as a pickup truck, in this state shall have a safety belt properly fastened about his or her body at all times when the vehicle is in forward motion.

C. This Section shall not apply to the following:

(1) A motor vehicle operated by a rural letter carrier of the United States Postal Service while performing his or her duties as a rural letter carrier, to a farm vehicle being operated within five miles of the place of its principal use, to a motor vehicle being operated by a newspaper delivery person while he or she is engaged in the distribution of regularly published newspapers.

(2) A motor vehicle operated by a utility worker, including any water, gas, or electric meter reader, in the course of his employment which requires the person to emerge from and re-enter a passenger vehicle at frequent intervals. However, while engaged in such work, such utility worker shall not drive or travel in such vehicle at a speed exceeding 20 miles per hour.

D. (1) This Section shall not apply to an occupant of a passenger car or operator with a physically or mentally disabling condition whose physical or mental disability would prevent appropriate restraint in the safety belt; however, the condition shall be duly certified by a physician who shall state the nature of the handicap, as well as the reason such restraint is inappropriate.

(2) (a) On the application of any mentally or physically disabled individual whose impairment is permanent and prevents use of a seat belt, the commissioner shall issue a special tag for the benefit of the applicant which indicates such condition. The fee for the tag shall be five dollars. In lieu of issuance of the special tag, the commissioner shall indicate on the face of the applicant’s driver’s license, as provided in R.S. 32:403.2 and 410, that the applicant is not required to use a seat belt.

(b) Each application shall be accompanied by a physician’s statement certifying that the applicant is permanently disabled and that such disability prevents the applicant’s use of a seat belt.

(3) (a) On application of any mentally or physically disabled individual whose impairment prevents use of a seat belt, but is not permanent, the commissioner shall issue a special temporary tag for the benefit of the applicant which indicates such condition. The fee for the temporary tag shall be five dollars.

(b) Each application for a temporary tag shall be accompanied by a physician’s statement certifying that the applicant is temporarily disabled and certifying a period of time for which the disability will prevent the applicant’s use of a seat belt.

(c) Any individual who has been issued a temporary tag under the provisions of this Section and who desires to extend the time period for which the tag is valid shall provide to the office of motor vehicles a physician’s statement certifying that the applicant continues to have a disability which prevents the applicant’s use of a seat belt and certifying a period of time for which the tag should be renewed. Failure to provide recertification statements shall result in the suspension of such privilege.

(4) No individual to whom a tag has been issued shall do any of the following:

(a) Display or permit the display of the tag on any motor vehicle in which he is not a passenger.

(b) Refuse to return or surrender the tag when required.

(5) (a) If a tag is lost, destroyed, or mutilated, the individual to whom the card was issued may obtain a duplicate by doing all of the following:

(i) Furnish suitable proof of the loss, destruction, or mutilation to the secretary.

(ii) Complete an application as required by this Section for the issuance of an original tag.

(iii) Pay a fee of five dollars for reissuance.

(b) Any individual who loses a tag and, after obtaining a duplicate, finds the original, shall immediately surrender the original tag to the commissioner or to any field office of the office of motor vehicles and shall not display the original tag on any vehicle.

(6) Any individual who is not impaired as provided in this Section and who willfully and falsely represents himself as having the conditions to obtain a special tag authorized by this Section shall be fined not less than one hundred dollars nor more than two hundred fifty dollars, or shall be imprisoned for not more than thirty days, or both, and on subsequent offenses, shall be fined not less than two hundred fifty dollars nor more than five hundred dollars, or shall be imprisoned for not more than ninety days, or both.

(7) Any individual who utilizes a tag authorized by this Section which was not legally issued to him and who is not transporting the individual to whom the tag was issued shall be fined not less than fifty dollars nor more than two hundred fifty dollars or shall be imprisoned for not more than thirty days, or both, and on second and subsequent offenses, shall be fined not less than one hundred dollars nor more than five hundred dollars, or shall be imprisoned for not more than sixty days, or both.

(8) Any individual to whom a tag is issued under the provisions of this Section and who allows his tag to be used by an individual not entitled to the use of such tag shall have his tag suspended for six months and shall be fined not less than fifty dollars nor more than two hundred fifty dollars, or shall be imprisoned for not more than thirty days for the first offense, or both. On the second and subsequent offenses, said suspension shall be for one year, and the individual shall be fined not less than two hundred fifty dollars nor more than five hundred dollars, in addition to suspension of said privileges, or shall be imprisoned not more than thirty days, or both.

(9) Any physician who willfully and falsely certifies that an individual is impaired in order to allow that person to obtain the special tag authorized in this Section shall be fined one thousand dollars, or shall be imprisoned for not more than ninety days, or both.

(10) The commissioner shall promulgate rules and regulations in accordance with the Administrative Procedure Act for the implementation of the provisions of this Section. The commissioner shall determine the design, color, and placement of the tag issued under the provisions of this Section, provided that such design, color, and placement is easily discernable to law enforcement officers as designating individuals who are exempted from seat belt usage and provided that the tag includes a photograph of the person entitled to the tag.

E. In any action to recover damages arising out of the ownership, common maintenance, or operation of a motor vehicle, failure to wear a safety belt in violation of this Section shall not be considered evidence of comparative negligence. Failure to wear a safety belt in violation of this Section shall not be admitted to mitigate damages.

F. Probable cause for violation of this Section shall be based solely upon a law enforcement officer’s clear and unobstructed view of a person not restrained as required by this Section. A law enforcement officer may not search or inspect a motor vehicle, its contents, the driver, or a passenger solely because of a violation of this Section.

G. (1) Any person who violates this Section subsequent to August 31, 1995, and prior to November 1, 1995, shall be given a warning ticket only. Subsequent to October 31, 1995, any person who violates this Section shall be subject to the following penalties:

(a) Upon conviction of a first offense, the fine shall be twenty-five dollars which shall include all costs of court.

(b) Upon conviction of a second offense, the fine shall be fifty dollars which shall include all costs of court.

(c) Upon conviction of a third offense and any subsequent offense, the fine shall be fifty dollars plus all costs of court.

(2) Any person who violates the provisions of this Section in Orleans Parish shall have an additional twenty dollar penalty assessed for each violation. The funds collected pursuant to the provisions of this Paragraph shall be deposited in the indigent defender fund pursuant to the provisions of R.S. 15:571.11(A)(1)(d).

(3) Notwithstanding any contrary provision of law, no other cost or fee shall be assessed against any person for a violation of this Section.

H. The Department of Public Safety and Corrections shall initiate an educational program designed to encourage compliance with the safety belt usage requirements of this Section.

I. Repealed by Acts 1997, No. 383, § 1, effective August 15, 1997; Acts 1997, No. 511, § 1, effective August 15, 1997. (Acts 1985, No. 377, § 1, eff. July 1, 1986; Acts 1986, No. 53, § 1; Acts 1988, No. 759, § 1, eff. Aug. 1, 1988; Acts 1992, No. 1084, § 1; Acts 1995, No. 643, § 1, eff. Sept. 1, 1995; Acts 1997, No. 383, § 1, eff. Aug. 15, 1997; Acts 1997, No. 511, § 1, eff. Aug. 15, 1997; Acts 1997, No. 1085, § 1, eff. Aug. 15, 1997; Acts 1997, No. 1261, § 1, eff. Aug. 15, 1997; Acts 1999, No. 926, § 1, eff. Aug. 15, 1999; Acts 1999, No. 1344, § 1, eff. Aug. 15, 1999; Acts 2001, No. 603, § 1, eff. Aug. 15, 2001; Acts 2006, No. 318, § 1, eff. June 13, 2006; Acts 2009, No. 166, § 1, eff. Aug. 15, 2009; Acts 2012, No. 244, § 1, eff. Aug. 1, 2012; Acts 2012, No. 413, § 2, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 244 inserted “sports utility vehicle” or variants in the first and second sentences of (A)(1) and in (B); added (A)(3); and deleted “if a belt for his seating space has been provided by the manufacturer” at the end of (B).

The 2012 amendment by Act No. 413 inserted (G)(2); and redesignated former (G)(2) as (G)(3).

2009 Amendments. — The 2009 amendment by No. 166, in (B), added “as provided by R.S. 32:295 for children under the age of thirteen or” and deleted “front seat” preceding “occupant.”

2006 Amendments. — Acts 2006, No. 318, § 1, effective June 13, 2006, added “the following:” to the end of (C); and added (C)(2).

2001 Amendments. — Acts 2001, No. 603, § 1, effective August 15, 2001, added the last sentence in (D)(2)(a).

1999 Amendments. — Acts 1999, No. 926, § 1, effective August 15, 1999, substituted “a gross weight of ten thousand pounds or less” for “a gross weight of six thousand pounds or less” in (A)(1) and (B).

Acts 1999, No. 1344, § 1, effective August 15, 1999, rewrote (F) which read “No vehicle, the contents of the vehicle, driver, or passenger in a vehicle shall be inspected, detained, or searched solely because of a violation of this Section.”

CROSS REFERENCES

Louisiana Law. — Application of minors; revocation; applications of persons less than twenty-one years of age, see La. R.S. 32:407.

Criteria for making awards; prohibitions; authority to deny or reduce awards, see La. R.S. 46:1809.

Municipal Law. — Traffic code: miscellaneous rules > safety belt use. Baton Rouge Code of Ordinance § 11:287.1.

JUDICIAL DECISIONS

INDEX

CONSTITUTIONAL LAW

• The Judiciary

•• Case or Controversy

••• Constitutionality of Legislation

•••• General Overview

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• General Overview

•• Vehicular Crimes

••• General Overview

••• Driving Under the Influence

•••• General Overview

• Arrests

•• Warrantless Arrest

• Search & Seizure

•• Seizures of Persons

•• Warrantless Searches

••• Investigative Stops

••• Vehicle Searches

EVIDENCE

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor

GOVERNMENTS

• State & Territorial Governments

•• Legislatures

TORTS

• Negligence

•• Defenses

••• Comparative Negligence

•••• General Overview

• Products Liability

•• Plaintiff’s Conduct

• Transportation Torts

•• Watercraft

TRANSPORTATION LAW

• Private Vehicles

•• Safety Standards

••• General Overview

CONSTITUTIONAL LAW

• The Judiciary

•• Case or Controversy

••• Constitutionality of Legislation

•••• General Overview. — Plaintiff’s allegation that it would be a violation of the Equal Protection Clauses in both the Louisiana and the United States Constitutions to allow admission of the non-use of seat belts in a case brought under the Products Liability Act, La. Rev. Stat. Ann. § 9:2800.51 et seq., but to exclude such evidence pursuant to La. Rev. Stat. Ann. § 32:295.1(E) in an action to recover damages arising out of ownership, common maintenance, or operation of a motor vehicle was not properly pleaded at the trial court level. Therefore, the matter was remanded to trial court. Rougeau v. Hyundai Motor Am., 748 So. 2d 39, 1999 La. App. LEXIS 3014 (Oct. 20, 1999), affirmed by La. 01-1182, 805 So. 2d 147, 2002 La. LEXIS 12, CCH Prod. Liab. Rep. P16255 (La. Jan. 15, 2002).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• General Overview. — Defendant’s firearm and cocaine convictions, adjudication as an habitual offender, and sentences were vacated when the State conceded a police officer did not have lawful justification to stop and search defendant’s vehicle for an alleged seatbelt violation. State v. Dupre, 775 So. 2d 1173, 2000 La. App. LEXIS 3385 (Dec. 20, 2000).

•• Vehicular Crimes

••• General Overview. — La. Rev. Stat. Ann. § 32:295.1(F), which prohibited searches of vehicles solely because of failure to wear a seatbelt, was not violated when an officer pulled over a vehicle after he noticed the occupants were not wearing seatbelts, then noticed marijuana inside the vehicle in plain view, and then arrested the occupants for possession of marijuana; the statute did not prohibit vehicles from being stopped because of failure to wear a seatbelt, it only prohibited a search based on that reason alone. State v. Dorsey, 779 So. 2d 1008, 2001 La. App. LEXIS 201 (Jan. 24, 2001).

Prohibition within La. Rev. Stat. Ann. § 32:295.1(F), that no driver shall be detained solely pursuant thereto prohibits not only further detention, but the initial stop as well; thus, La. Rev. Stat. Ann. § 32:295.1(F) cannot be construed as a primary offense, and defendant’s conviction for failure to wear a seat belt was reversed. State v. Antoine, 721 So. 2d 562, 1998 La. App. LEXIS 3030 (Oct. 28, 1998), writ denied by La. 99-0095, 750 So. 2d 978, 1999 La. LEXIS 3301 (La. Nov. 24, 1999).

••• Driving Under the Influence

•••• General Overview. — Deputy sheriff did not violate statute when he stopped defendant for not fastening his safety belt, and then required defendant to exit vehicle; when the deputy saw obvious signs of intoxication, deputy then had probable cause to arrest defendant, and the trial court did not err in denying defendant’s motion to suppress. State v. Benoit, 817 So. 2d 11, 2002 La. LEXIS 1515 (May 14, 2002), remanded by La. App. 04-436, 885 So. 2d 625, 2004 La. App. LEXIS 2279 (La.App. 5 Cir. Sept. 28, 2004).

• Arrests

•• Warrantless Arrest. — La. Code Crim. Proc. Ann. art. 215.1, which authorizes law officers to stop individuals who are reasonably suspected of criminal activity, is limited by the 1995 amendments to La. Rev. Stat. Ann. § 32:295.1, which does not authorize the detention of a motorist on the basis of a suspected violation of that provision alone. State v. Barbier, 743 So. 2d 1236, 1999 La. LEXIS 2236 (Sept. 8, 1999).

• Search & Seizure

•• Seizures of Persons. — Trial judge properly denied a driver’s motion to suppress drugs seized because the police officer was authorized to stop and ticket the driver pursuant to La. Rev. Stat. Ann. § 32:295.1 merely for failing to wear a seat belt and because the drugs were in plain view. State v. Henderson, 727 So. 2d 1180, 1998 La. App. LEXIS 3660 (Dec. 16, 1998), remanded by La. 99-0142, 750 So. 2d 976, 1999 La. LEXIS 3321 (La. Nov. 24, 1999), amended by La. App. 98-614, 802 So. 2d 649, 1999 La. App. LEXIS 3615 (La.App. 5 Cir. Dec. 13, 1999).

•• Warrantless Searches

••• Investigative Stops. — Because the officer had reasonable suspicion for an investigatory stop, pursuant to La. Code Crim. Proc. Ann. art. 215.1(A), as defendant was not wearing his seat belt, the officer lawfully stopped the vehicle and he had probable cause to believe that the clear plastic bag partially in plain view in the right pocket of defendant’s sweatshirt contained what appeared to be contraband; thus, the officer validly seized the evidence and arrested defendant pursuant to La. Code Crim. Proc. Ann. art. 213. State v. Young, 820 So. 2d 1182, 2002 La. App. LEXIS 1877 (June 4, 2002).

••• Vehicle Searches. — La. Rev. Stat. Ann. § 32:295.1(F), which prohibited searches of vehicles solely because of failure to wear a seatbelt, was not violated when an officer pulled over a vehicle after he noticed the occupants were not wearing seatbelts, then noticed marijuana inside the vehicle in plain view, and then arrested the occupants for possession of marijuana; the statute did not prohibit vehicles from being stopped because of failure to wear a seatbelt, it only prohibited a search based on that reason alone. State v. Dorsey, 779 So. 2d 1008, 2001 La. App. LEXIS 201 (Jan. 24, 2001).

Under La. Rev. Stat. Ann. § 32:295.1(F), evidence obtained from a police stop of the defendant who failed to wear a safety belt was properly suppressed at his criminal trial because under the statute, the police did not have authority to stop a defendant for failing to wear a safety belt. State v. Palmer, 723 So. 2d 1040, 1998 La. App. LEXIS 3396 (Nov. 18, 1998).

EVIDENCE

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor. — The failure of defendant and the driver of the car in which he was a passenger to wear seat belts, a violation of La. Rev. Stat. Ann. § 32:295.1, did not provide police officers with lawful justification to stop the vehicle and, thus, defendant’s motion to suppress the cocaine thereafter found in his pockets needed to be granted; any evidence seized as a result of the stop was tainted by the impropriety and should have been excluded from introduction into evidence at trial. State v. Elmore, 756 So. 2d 1256, 2000 La. App. LEXIS 775 (Apr. 5, 2000).

GOVERNMENTS

• State & Territorial Governments

•• Legislatures. — It appears from La. Rev. Stat. Ann. §§ 32:295 and 32:295.1 that the legislature considered seat belt requirements for various types of vehicles and prescribed restraints only for drivers and front seat occupants of passenger cars. Brown v. Landry, 552 So. 2d 1299, 1989 La. App. LEXIS 2327 (Nov. 15, 1989).

TORTS

• Negligence

•• Defenses

••• Comparative Negligence

•••• General Overview. — Evidence of plaintiff’s failure to use a seat belt, while usually inadmissible pursuant to La. Rev. Stat. Ann. § 32:295.1(E), was admissible in her claim against a car manufacturer for inadequate warnings concerning her airbag where the manufacturer would have been unduly prejudiced without the seat belt evidence. Fedele v. Tujague, 717 So. 2d 244, 1998 La. App. LEXIS 1339 (Apr. 15, 1998).

Given that failure to wear an automobile seat belt was not to be considered evidence of comparative negligence even when the wearing of a seat belt was mandated by law and that La. Rev. Stat. Ann. § 34:851.24(F) required only that at least one readily accessible life preserver per person be placed on board a vessel and that persons under 12 years of age wear a life jacket or life preserver while the vessel was underway, in failing to wear life jackets two adults were not in any way at fault for causing their deaths. Lantier v. Aetna Casualty & Surety Co., 614 So. 2d 1346, 1993 La. App. LEXIS 899 (Mar. 3, 1993).

• Products Liability

•• Plaintiff’s Conduct. — Plaintiff’s allegation that it would be a violation of the Equal Protection Clauses in both the Louisiana and the United States Constitutions to allow admission of the non-use of seat belts in a case brought under the Products Liability Act, La. Rev. Stat. Ann. § 9:2800.51 et seq., but to exclude such evidence pursuant to La. Rev. Stat. Ann. § 32:295.1(E) in an action to recover damages arising out of ownership, common maintenance, or operation of a motor vehicle was not properly pleaded at the trial court level. Therefore, the matter was remanded to trial court. Rougeau v. Hyundai Motor Am., 748 So. 2d 39, 1999 La. App. LEXIS 3014 (Oct. 20, 1999), affirmed by La. 01-1182, 805 So. 2d 147, 2002 La. LEXIS 12, CCH Prod. Liab. Rep. P16255 (La. Jan. 15, 2002).

In a products liability case alleging that a vehicle was defectively designed in that it did not provide rollover protection, although the manufacturer and the importer were free to introduce evidence that the automobile was equipped with a safety belt and that the belt was part of the safety system of the car, evidence that the driver was not wearing the safety belt at the time of the accident was inadmissible as it tended to show that the driver was comparatively negligent in causing his injuries and such a result was forbidden by La. Rev. Stat. Ann. § 32:295.1(E). Wright v. Louisiana Power & Light Co., 752 So. 2d 919, 1999 La. App. LEXIS 2742 (Oct. 15, 1999), writ denied by La. 99-3232, 752 So. 2d 858, 1999 La. LEXIS 3493 (La. Dec. 17, 1999), writ denied by La. 99-3255, 752 So. 2d 858, 1999 La. LEXIS 3494 (La. Dec. 17, 1999).

• Transportation Torts

•• Watercraft. — Given that failure to wear an automobile seat belt was not to be considered evidence of comparative negligence even when the wearing of a seat belt was mandated by law and that La. Rev. Stat. Ann. § 34:851.24(F) required only that at least one readily accessible life preserver per person be placed on board a vessel and that persons under 12 years of age wear a life jacket or life preserver while the vessel was underway, in failing to wear life jackets two adults were not in any way at fault for causing their deaths. Lantier v. Aetna Casualty & Surety Co., 614 So. 2d 1346, 1993 La. App. LEXIS 899 (Mar. 3, 1993).

TRANSPORTATION LAW

• Private Vehicles

•• Safety Standards

••• General Overview. — La. Rev. Stat. Ann. § 32:295.1(F) does not permit a person to be arrested for failure to wear a seatbelt. Garrett v. City of Bossier City, 792 So. 2d 24, 2001 La. App. LEXIS 1599 (June 20, 2001).

Defendant’s firearm and cocaine convictions, adjudication as an habitual offender, and sentences were vacated when the State conceded a police officer did not have lawful justification to stop and search defendant’s vehicle for an alleged seatbelt violation. State v. Dupre, 775 So. 2d 1173, 2000 La. App. LEXIS 3385 (Dec. 20, 2000).

1995 amendments to La. Rev. Stat. Ann. § 32:295.1 does not authorize the detention of a motorist on the basis of a suspected violation of that provision alone. State v. Barbier, 743 So. 2d 1236, 1999 La. LEXIS 2236 (Sept. 8, 1999).

La. Code Crim. Proc. Ann. art. 215.1, which authorizes law officers to stop individuals who are reasonably suspected of criminal activity, is limited by the 1995 amendments to La. Rev. Stat. Ann. § 32:295.1, which does not authorize the detention of a motorist on the basis of a suspected violation of that provision alone. State v. Barbier, 743 So. 2d 1236, 1999 La. LEXIS 2236 (Sept. 8, 1999).

Pursuant to La. Civ. Code Ann. art. 9, the court had to apply La. Rev. Stat. Ann. § 32:295.1(F) as written according to its clear and unambiguous language prohibiting law enforcement officers from stopping motorist solely for their failure to wear seatbelts. State v. Barbier, 743 So. 2d 1236, 1999 La. LEXIS 2236 (Sept. 8, 1999).

Trial judge properly denied a driver’s motion to suppress drugs seized because the police officer was authorized to stop and ticket the driver pursuant to La. Rev. Stat. Ann. § 32:295.1 merely for failing to wear a seat belt and because the drugs were in plain view. State v. Henderson, 727 So. 2d 1180, 1998 La. App. LEXIS 3660 (Dec. 16, 1998), remanded by La. 99-0142, 750 So. 2d 976, 1999 La. LEXIS 3321 (La. Nov. 24, 1999), amended by La. App. 98-614, 802 So. 2d 649, 1999 La. App. LEXIS 3615 (La.App. 5 Cir. Dec. 13, 1999).

Prohibition within La. Rev. Stat. Ann. § 32:295.1(F), that no driver shall be detained solely pursuant thereto prohibits not only further detention, but the initial stop as well; thus, La. Rev. Stat. Ann. § 32:295.1(F) cannot be construed as a primary offense, and defendant’s conviction for failure to wear a seat belt was reversed. State v. Antoine, 721 So. 2d 562, 1998 La. App. LEXIS 3030 (Oct. 28, 1998), writ denied by La. 99-0095, 750 So. 2d 978, 1999 La. LEXIS 3301 (La. Nov. 24, 1999).

Because the decedents were not riding in a passenger car at the time of the accident, their failure to wear seat belts was not in violation of La. Rev. Stat. Ann. § 32:295.1(E) and the trial judge’s statement of the law was correct. Moore v. Gencorp, Inc., 641 So. 2d 592, 1994 La. App. LEXIS 1963 (June 30, 1994).

It appears from La. Rev. Stat. Ann. §§ 32:295 and 32:295.1 that the legislature considered seat belt requirements for various types of vehicles and prescribed restraints only for drivers and front seat occupants of passenger cars. Brown v. Landry, 552 So. 2d 1299, 1989 La. App. LEXIS 2327 (Nov. 15, 1989).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 32:295.1, OPINION No. 86-446, La. Atty. Gen. Op. No. 1986-446; 1986 La. AG LEXIS 491.

Rural mail carrier exemption from compliance with R.S. 32:295.1 cannot be extended to include rural meter readers., OPINION No. 85-739, La. Atty. Gen. Op. No. 1985-739; 1986 La. AG LEXIS 756.

An individual may be stopped and ticketed for failure to wear a safety belt as provided in R.S. 32:295.1., OPINION No. 95-336, La. Atty. Gen. Op. No. 1995-336; 1995 La. AG LEXIS 276.

Louisiana Revised Statutes Title 32 § 295 does not allow for the assessment of court costs for a first offense violation and, furthermore, there is no other general statute that allows the assessment of court costs for a first time violation of this section., Opinion 99-245, La. Atty. Gen. Op. No. 1999-245; 1999 La. AG LEXIS 473.

First, a person may be arrested for the refusal to sign a traffic citation, but not for the violation of “resisting arrest.” Second, the type of bail, the amount, and the manner in which it is executed, is within the discretion of the city court judge or mayor’s court judge, as long as it is not contrary to any other law. However, once fixed by the court, the defendant, in posting the bond shall have the right to select either a commercial surety, a secured personal surety, or a cash deposit. Third, when the driver’s clasp is fastened, but the shoulder and/or chest harness is not properly across the chest and shoulder, then the safety belt is not “properly fastened about the body” and La. R.S. 32:295.1 has been violated. Finally, the law specifically does provide for certain instances where the deposit of the driver’s license in lieu of bail is an option. Opinion No. 06-0189. 2006 La. AG LEXIS 309.

TREATISES AND LAW REVIEWS

Louisiana Treatises. — 1-7 Louisiana Tort Law § 7.06 > Chapter 7 DAMAGES > § 7.06 Mitigation of Damages.

1-15 Louisiana Tort Law § 15.14 > Chapter 15 PRODUCT LIABILITY > § 15.14 Comparative Fault.

General Treatises. — Business Torts § 36.06 > Products Liability > Jurisdictional and Decisional Trends.

9-43 Personal Injury—Actions, Defenses, Damages § 4 > Damages > Mitigation of Damages.

General Law Reviews. — Comment: The Seat Belt Defense in Texas. 35 St. Mary’s L. J. 707 (2004).

§ 295.2. Wearing of headphones; prohibitions; exceptions.

A. The wearing of headphones by any operator of a motor vehicle is hereby prohibited. For purposes of this Section, “headphones” shall mean a headset, headphone, or listening device other than a hearing aid or instrument for the improvement of defective human hearing which covers both ears or which is inserted into both ears. Any headset, headphone, or other listening device which covers or which is inserted into only one ear may be used at any time.

B. The provisions of this Section shall not apply to:

(1) Any law enforcement officer or emergency vehicle operator equipped with any communication device necessary in performing his assigned duties.

(2) Any person operating a motorcycle who is using a headset that is installed in a helmet and worn so as to prevent the speakers from making direct contact with the user’s ears so that the user can hear surrounding sounds.

C. The Department of Public Safety and Corrections, office of motor vehicles, shall adopt rules and regulations in accordance with the Administrative Procedure Act to establish standards and specifications for headset equipment, the use of which is permitted under this Section. The department shall inspect and review all such devices submitted to it and shall publish a list by name and type of approved equipment.

D. No vehicle, contents of a vehicle, or driver in a vehicle shall be inspected, stopped, detained, or searched solely because of a violation of or to determine compliance with this Section.

E. The operation of a vehicle in violation of the provisions of this Section shall not be considered a moving violation as provided for under the provisions of Title 32 of the Louisiana Revised Statutes of 1950.

F. Whoever violates the provisions of this Section shall be fined twenty-five dollars in addition to court costs. (Acts 1995, No. 619, § 1.)

§ 295.3. Leaving children unattended and unsupervised in motor vehicles; prohibition; penalties.

A. It is unlawful for any driver or operator to leave a child or children under the age of six years unattended and unsupervised in a motor vehicle.

B. (1) The term “unattended” as used in this Section means a child who has been left in a motor vehicle when the driver or operator of the vehicle is more than ten feet from the vehicle and unable to continuously observe the child.

(2) The term “unsupervised” as used in this Section means an unattended child when a person ten years of age or older is not physically present in the motor vehicle.

C. (1) A law enforcement officer who observes a child left unattended and unsupervised for a period in excess of ten minutes in violation of the provisions of this Section shall use whatever means are reasonably necessary to protect the child and remove the child from the motor vehicle.

(2) If the child is removed from the immediate area by a law enforcement officer pursuant to the provisions of this Section, the law enforcement officer shall place notification on the motor vehicle. The law enforcement officer shall hold the child until the parent or guardian returns.

D. Whoever violates this Section shall be fined not more than five hundred dollars, or imprisoned for not more than six months, or both. For each second or subsequent offense, the defendant shall be subject to imprisonment, with or without hard labor, of not less than one year nor more than two years and a fine of not less than one thousand dollars nor more than two thousand dollars, or both.

E. Any law enforcement officer acting in good faith pursuant to the provisions of this Section shall have immunity from any civil liability that otherwise might be incurred or imposed. (Acts 2003, No. 1032, § 3, eff. Aug. 15, 2003; Acts 2005, No. 30, § 1, eff. Aug. 15, 2005.)

2005 Amendments. — Acts 2005, No. 30, § 1, effective August 15, 2005, in (D), substituted “not more than five hundred dollars, or imprisoned for not more than six months, or both” for “not more than twenty-five dollars,” and added the second sentence relating to a second or subsequent offense.

§ 295.3.1. Child safety alarms in motor vehicles used to transport children; day care facilities; quality care rating system.

A. Day care centers as defined in R.S. 46:1403 may have a child safety alarm installed in any vehicle owned or operated by the day care center that is used to transport children to or from the day care center. The installation of the child safety alarm shall be completed by a person or business that is approved by the manufacturer of the child safety alarm.

B. An owner or director of a day care center who elects to have a child safety alarm installed in a vehicle owned or operated by the day care center shall ensure that the child safety alarm is properly maintained and in good working order each time the vehicle is used for transporting children to or from a day care center.

C. For the purposes of this Section, the following definitions shall apply:

(1) “Child safety alarm” shall mean an ignition-based alarm system that voice prompts the driver of certain vehicles owned or operated by a day care center to inspect the vehicle for children before exiting the vehicle.

(2) “Vehicle” shall mean a vehicle owned or operated by the day care center, its owner, operator, or employees that is used to transport children to and from the day care center and that has a seating capacity of six or more passengers in addition to the driver.

D. The Department of Children and Family Services shall promulgate rules and procedures, no later than May 31, 2012, relative to the installation of child safety alarms in vehicles owned or operated by a day care center owner, operator, or employee that are used to transport children to or from day care centers. (Acts 2011, No. 200, § 1, eff. Aug. 15, 2011.)

§ 295.4. Guidelines for seat belt and motor vehicle liability security checkpoints; law enforcement agencies.

All law enforcement agencies involved in traffic enforcement shall establish guidelines for the operation of seat belt checkpoints and proof of compulsory motor vehicle liability security checkpoints. Such guidelines shall include but not be limited to the following provisions:

(1) The location, time, and duration for seat belt and compulsory motor vehicle liability security checkpoints shall be established in written form by supervisory or other administrative personnel of the law enforcement agency rather than the field officers implementing the checkpoint.

(2) Provision for advance warning to the approaching motorists with signs, flares, and other indications to warn motorists of an impending stop and to provide indication of its official nature as a police checkpoint.

(3) Provisions to ensure detention of motorists for a minimal length of time.

(4) The use of a systematic, nonrandom criteria for stopping motorists. (Acts 2003, No. 374, § 1.)

§ 296. Stopping, parking, or standing upon the highway shoulder; driving upon the highway shoulder.

A. No person shall stop, park, or leave standing any unattended vehicle on any state highway shoulder, unless such stopping, parking, or standing is made necessary by an emergency, except:

(1) In those areas designated as parking areas by the Department of Transportation and Development, or

(2) By any public utility personnel or public utility equipment engaged in the operation of the utility business, public vehicles owned by public bodies which are engaged in the conduct of official business, or privately owned vehicles which are engaged in services authorized by the local governing authority.

(3) Persons riding bicycles shall be allowed to operate on the shoulder of a roadway.

B. In case of an emergency, the driver of a vehicle may lawfully operate the vehicle on any state highway shoulder in accordance with the normal standards of prudent conduct to protect himself and others from harm. When the emergency ends, the vehicle shall not be operated on the state highway shoulder.

C. If the vehicle is not removed from the highway within twenty-four hours, the provisions of R.S. 32:473.1(B) shall apply. (Acts 1984, No. 928, § 1; Acts 1997, No. 117, § 1, eff. Aug. 15, 1997; Acts 2008, No. 429, § 1, eff. June 21, 2008; Acts 2010, No. 618, § 2, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 618 added (A)(3); and made a stylistic change.

2008 Amendments. — Acts 2008, No. 429, § 1, effective June 21, 2008, deleted “when such stopping or parking on the highway shoulder shall obstruct the flow of traffic or is a hazard to public safety” following “state highway shoulder” in (A), and added (C).
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TORTS

• Negligence

•• Proof

••• Violations of Law

•••• General Overview. — Operator of a truck with attached tree chipper, which was parked by the side of the road performing tree trimming services and was struck by a motorist, was not liable under La. Rev. Stat. Ann. § 32:296 because the vehicle was not unattended and the operator was an agent for a public utility exempt under the statute. Wimberly v. McCoy Tree Surgery Co., 766 So. 2d 729, 2000 La. App. LEXIS 2104 (Aug. 25, 2000).

• Transportation Torts

•• Motor Vehicles. — While leaving a bus unattended by its driver partially in a travel lane violated La. Rev. Stat. Ann. §§ 32:141(A) and 32:296, the court properly apportioned all the fault to a truck driver whose intoxication and careless lane changing caused the accident. Regional Transit Auth. v. Lemoine, 664 So. 2d 1303, 1995 La. App. LEXIS 3115 (Nov. 16, 1995), writ of certiorari denied by La. 96-0412, 670 So. 2d 1234, 1996 La. LEXIS 1001 (La. Mar. 29, 1996).

In an action for damages arising from a collision between a tractor and a car, the issue whether the tractor owner violated La. Rev. Stat. Ann. § 32:296 because the tractor was not equipped with a red rear light was immaterial; that the tractor’s light was white instead of red was a remote and not a contributory cause of the accident and was insufficient to relieve the car driver of liability for his negligence. Johnson v. Lowrey, 70 So. 2d 212, 1954 La. App. LEXIS 597 (Jan. 26, 1954).

TRANSPORTATION LAW

• Private Vehicles

•• Traffic Regulation

••• General Overview. — La. Rev. Stat. Ann. § 32:296(A) applicability was triggered if a vehicle was unattended; it was undisputed that the driver remained with the vehicle and that he was actually in the vehicle when the accident occurred, and the court found no error in the trial court’s finding that the injured party was one hundred percent at fault in causing the accident. Minor v. Bertrand, 693 So. 2d 292, 1997 La. App. LEXIS 1187 (Apr. 30, 1997).

Grant of summary judgment in favor of a truck owner and its insurer was improper where there had been no determination of whether there was a breach of duty to ensure that the disabled vehicle was not a hazard to public safety. Harang v. Total Sulfide Servs., 633 So. 2d 970, 1994 La. App. LEXIS 675 (Mar. 21, 1994).

TREATISES AND LAW REVIEWS

Louisiana Treatises. — 1-3 Louisiana Tort Law § 3.06 > Chapter 3 NEGLIGENCE—GENERAL OVERVIEW > § 3.06 The Formula.

§ 297. Low rider vehicles.

It shall be lawful to operate “low rider” vehicles on the streets and highways in this state, if the vehicle meets the following requirements:

(1) The vehicle complies with the minimum and maximum requirements for height of headlights.

(2) The vehicle has operational shock absorbers and springs and has at least three inches of suspension travel.

(3) The vehicle has at least four inches of ground clearance measured from the frame with the vehicle on a level surface.

(4) The vehicle complies with the general requirements for motor vehicles. (Acts 1989, No. 358, § 1, eff. June 28, 1989.)

§ 297.1. [Repealed.]

Repealed by Acts 2010, No. 563, § 2, effective August 15, 2010; Acts 2010, No. 761, § 2, effective August 15, 2010. This section was derived from Acts 2008, No. 698, § 1, eff. Aug. 15, 2008.

§ 298. Farm equipment on highway shoulders.

A. Except as otherwise prohibited by law, to allow for unrestricted flow of traffic, farm tractors and other types of farm equipment may operate on the shoulders of any publicly maintained highway with improved asphalt or concrete shoulders except an interstate highway. However, any farm equipment operating on the shoulders of a publicly maintained highway with improved asphalt on concrete shoulders except an interstate highway shall have in use hazard warning signals as provided in R.S. 32:320.1, or shall have displayed a slow-moving vehicle emblem as provided in R.S. 32:376 or any other hazard warning device which has been approved by the commissioner, or any combination thereof.

B. Notwithstanding R.S. 32:402 or any law to the contrary, no driver’s license shall be required by a person who operates farm equipment on the shoulder of a highway, provided that the person is at least twelve years of age and the operation of such equipment is in compliance with Subsection A of this Section. (Acts 1992, No. 251, § 1; Acts 1993, No. 414, § 1; Acts 2007, No. 127, § 1, eff. June 25, 2007.)

2007 Amendments. — Acts 2007, No. 127, § 1, effective June 25, 2007, added (B).

CROSS REFERENCES

Louisiana Law. — Off-road vehicles; authorization for use on the shoulders of certain public roads and highways; authorization for use on certain public property, see La. R.S. 32:299.

§ 299. Off-road vehicles; authorization for use on the shoulders of certain public roads and highways; authorization for use on certain public property.

A. (1) Off-road vehicles, including but not limited to three-wheelers, four-wheelers, or other all-terrain vehicles which are not specifically designated for road use may travel on the shoulders of all public roads and highways except interstate highways in the manner provided for in this Section solely for the purposes of farm-related activities within a five-mile radius of a farmer’s farm, provided that the operator possesses a valid Class “E” driver’s license. The owner or operator of the off-road vehicle shall carry a copy of the motor vehicle registration, upon his person or on the off-road vehicle, to prove he owns at least one motor vehicle which is registered as a vehicle engaged in the business of actual farming under the provisions of R.S. 47:462. As an alternative to the ownership of the motor vehicle, the operator of the off-road vehicle may carry a sworn affidavit attesting that he is engaged in the business of actual farming under the provisions of R.S. 47:462. Any agricultural consultant as defined in R.S. 3:3202 may also operate off-road vehicles for the purposes of farm-related activities within a five-mile radius of a farmer’s farm.

(2) Off-road vehicles may travel on the shoulders of all public roads or highways, except interstate highways, during each day starting thirty minutes after sunrise and ending thirty minutes before sunset. Incidental crossing of public roads or highways shall be authorized.

(3) Off-road vehicles may be operated by university or college employees, law enforcement officers, and certified emergency technician-paramedics in the course and scope of their employment while on streets within the boundaries of state-owned colleges and universities. Incidental crossings of public roads or highways are authorized.

B. The provisions of this Section do not relieve drivers or operators of the responsibility to comply with all the other applicable provisions of R.S. 32:298 and 301. However, the provisions of R.S. 32:190 shall not apply to this Section.

C. Operators of off-road vehicles shall provide, upon demand, proof that the off-road vehicle is covered by valid liability insurance and other proof required in this Section.

D. The provisions of this Section shall not apply to roads and highways in Orleans Parish. (Acts 1998, 1st Ex. Sess., No. 98, § 1, eff. May 5, 1998; Acts 2001, No. 518, § 1, eff. Aug. 15, 2001; Acts 2010, No. 236, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 236 added “authorization for use on certain public property” in the section heading; and added (A)(3).

2001 Amendments. — Acts 2001, No. 518, § 1, effective August 15, 2001, in the section heading, substituted “authorization” for “permits” following “Off-road vehicles” and deleted “rules and regulations; fees” at the end; in (A)(1), substituted “may” for “are hereby permitted to” in the first sentence, deleted former second and third sentences, which read: “In addition, the owner or the operator of such off-road vehicle shall own at least one motor vehicle which is registered with the Department of Public Safety and Corrections, office of motor vehicles, as a vehicle which is engaged in the business of actual farming under the provisions of R.S. 47:462. As an alternative to the ownership of the motor vehicle, the owner or operator of such off-road vehicle may file a sworn affidavit that he is engaged in the business of actual farming under the provisions of R.S. 47:462,” and added the present second, third, and fourth sentences; rewrote former (A)(2), which read: “(2) In addition, any agricultural consultant as defined in R.S. 3:3202 shall also be eligible to obtain a permit to operate off-road vehicles for the purposes of farm-related activities within a five-mile radius of a farmer’s farm”; deleted former (A)(3), which read: “(3) The permits provided for in this Section shall authorize the operation of such off-road vehicles only on the shoulders of all public roads or highways except interstate highways during each day starting thirty minutes after sunrise and ending thirty minutes before sunset. Incidental crossing of such roads or highways shall also be authorized”; rewrote former (C), which read: “C. Prior to October 1, 1998, the Department of Public Safety and Corrections, office of motor vehicles, shall promulgate rules and regulations for enforcement and administration of this Section, including the imposition of a permit fee not to exceed the sum of five dollars for issuance of any such permit to operate an off-road vehicle on the shoulders of public roads or highways which shall become effective November 1, 1998. Prior to the issuance of such permit, owners of off-road vehicles shall provide proof to the Department of Public Safety and Corrections, office of motor vehicles, that the off-road vehicle is covered by valid liability insurance.”

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — When a properly executed application is filed designating off-road vehicles such as the Kawasaki Mule, Polaris Ranger and Yamaha Rhino, for farm use with the Louisiana Office of Motor Vehicles, these vehicles are considered farm equipment, subject to the same exemptions, exclusions, restrictions and limitations set forth by law. Opinion No. 05-0025. 2005 La. AG LEXIS 64.

§ 299.1. Off-road vehicles.

Each coroner shall report to the Consumer Product Safety Commission by April first of each year all deaths of persons under the age of sixteen years related to off-road vehicles that such coroner has investigated for the prior calendar year. (Acts 2008, No. 563, § 1, eff. Aug. 15, 2008.)

§ 299.2. Off-road vehicles; mini-trucks.

A. A mini-truck may be operated upon a highway of this state where the posted speed limit is fifty-five miles per hour or less except an interstate or controlled access highway or a multi-lane divided highway which has partial or no control of access.

B. Subject to Subsection A of this Section, a mini-truck operated upon a highway of this state shall be equipped with head lamps, front and rear turn signal lamps, tail lamps, stop lamps, an exterior mirror mounted on the driver’s side of the vehicle and either an exterior mirror mounted on the passenger’s side of the vehicle or an interior mirror, a parking brake, a windshield wiper, speedometer, odometer, braking for each wheel, a seat belt assembly installed at each designated seating position, and a vehicle identification number.

C. Any mini-truck operated upon a highway of this state shall register as an off-road vehicle and shall display a decal issued by the office of motor vehicles. The office of motor vehicles may require presentation of a notarized translation of a mini-truck title presented in a foreign language, if necessary. The translation shall be provided at the expense of the applicant.

D. No mini-truck shall be operated upon a highway of this state by an unlicensed driver.

E. Any mini-truck operated upon a highway of this state shall have liability insurance with the same minimum limits as required by the provisions of R.S. 32:900(B).

F. As used in this Section, “mini-truck” shall mean any four-wheeled, reduced dimension truck that may not have a National Highway Safety Administration classification, with a top speed of sixty-five miles per hour, equipped with a truck bed or compartment for hauling, and having an enclosed passenger cab.

G. The Department of Public Safety and Corrections, office of motor vehicles, shall adopt rules and regulations in accordance with the Administrative Procedure Act, subject to oversight by the House and Senate committees on transportation, highways, and public works, as necessary to implement the provisions of this Section.

H. (1) Nothing contained in this Section shall be construed to prohibit the Department of Transportation and Development from prohibiting the operation of any mini-truck upon any state highway under its jurisdiction if the department determines that such prohibition is necessary for the safety of the motoring public.

(2) Nothing contained in this Section shall be construed to prohibit parish or municipal governments from prohibiting the operation of any mini-truck upon any parish or municipal road or highway under its jurisdiction if such parish or municipal government determines that such prohibition is necessary for the safety of the motoring public. (Acts 2010, No. 563, § 1, eff. Aug. 15, 2010; Acts 2010, No. 761, § 1, eff. Aug. 15, 2010.)

§ 300. Possession of alcoholic beverages in motor vehicles.

A. It shall be unlawful for the operator of a motor vehicle or the passenger in or on a motor vehicle, while the motor vehicle is operated on a public highway or right-of-way, to possess an open alcoholic beverage container, or to consume an alcoholic beverage, in the passenger area of a motor vehicle.

B. For purposes of this Section, the following words have the following meanings ascribed to them:

(1) “Alcoholic beverage” means any of the following:

(a) Beer, ale, porter, stout, and other similar fermented beverages, including sake or similar products, of any name or description containing one-half of one percent or more of alcohol by volume, brewed or produced from malt, wholly or in part, or from any substitute therefor.

(b) Wine of not less than one-half of one percent of alcohol by volume.

(c) Distilled spirits which is that substance known as ethyl alcohol, ethanol, or spirits of wine in any form, including all dilutions and mixtures thereof from whatever source or by whatever process produced.

(2) “Motor vehicle” means a vehicle driven or drawn by mechanical power and manufactured primarily for use on public highways, but does not include a vehicle operated exclusively on a rail or rails.

(3) (a) “Open alcoholic beverage container” means any bottle, can, or other receptacle that contains any amount of alcoholic beverage and to which any of the following is applicable:

(i) It is open or has a broken seal.

(ii) Its contents have been partially removed.

(b) “Open alcoholic beverage container” shall not mean any bottle, can, or other receptacle that contains a frozen alcoholic beverage unless the lid is removed, a straw protrudes therefrom, or the contents of the receptacle have been partially removed.

(4) “Passenger area” means the area designed to seat the driver and passengers while the motor vehicle is in operation and any area that is readily accessible to the driver or a passenger while in their seating positions, including the glove compartment. It shall not mean a locked glove compartment or behind the last upright seat, or any area not normally occupied by the driver or a passenger in a motor vehicle that is not equipped with a trunk.

(5) “Public highway or right-of-way” means the entire width between and immediately adjacent to the boundary lines of publicly maintained highways or roads when any part thereof is open to the use of the public.

C. Notwithstanding R.S. 32:391 and 411, whoever violates the provisions of this Section shall not be taken into custody by the arresting officer, but instead shall be required either to deposit his driver’s license with the arresting officer or give his written promise to appear. Furthermore, a violation of the provisions of this Section shall not be included in the records kept by the commissioner required in R.S. 32:393.1.

D. (1) Whoever violates the provisions of this Section shall be fined not more than one hundred dollars. Court costs shall be assessed in addition to the fine authorized by this Subsection.

(2) For purposes of enforcement, the observance of a glass, cup, or other container that, on its face, does not indicate that the container contains an alcoholic beverage, shall not, absent other circumstances, constitute probable cause for a law enforcement officer to stop and question a person.

E. This Section shall preempt the authority of a municipal or parish governing authority to enact any code or ordinance regulating the possession of alcoholic beverages in motor vehicles. However, the local governing authority of a local governmental subdivision with a population of over fifty thousand as of the most recent federal decennial census may enact a code or ordinance that does not conflict with the substantive provisions of this Section, and such local code or ordinance may provide for the imposition and collection of fines and court costs for violations thereof for amounts in excess of the amounts provided in this Section. The preemption contained in this Subsection is solely for the purpose of providing for a uniform open container prohibition in motor vehicles throughout the state, and nothing in this Section shall be construed to further preempt the authority of a local government to provide for any other type of alcohol beverage regulation within its jurisdiction.

F. The provisions of this Section shall not apply to the following persons or in the following areas:

(1) Any person operating or occupying a motor vehicle who, as a condition of his employment and while acting in the course and scope of such employment, is required to carry open alcoholic beverage containers, provided that the operator or passenger does not consume the alcoholic beverages.

(2) Any paid fare passenger on a common or contract carrier vehicle, as defined in R.S. 45:162.

(3) Any paid fare passenger on a public carrier vehicle, as defined in R.S. 45:200.2.

(4) Any passenger in a courtesy vehicle which is operated as a courtesy vehicle.

(5) Any passenger of a self-contained motor home which is in excess of twenty-one feet in length.

(6) Possession of an open container of alcoholic beverage in the trunk of a motor vehicle.

(7) If the motor vehicle is not equipped with a trunk, possession of an open container or alcoholic beverages in any of the following areas:

(a) In a locked glove or utility compartment.

(b) In an area of the vehicle not normally occupied by, and not readily accessible, to the driver or passengers.

(8) Passengers and krewe members riding on a parade float.

(9) Any passenger in a privately owned limousine the driver of which possesses a Class D commercial driver’s license. (Acts 2000, 1st Ex. Sess., No. 97, § 1; Acts 2004, No. 15, § 1, eff. Aug. 15, 2004.)

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute made minor stylstic changes in subsection (E) as amended by Acts 2004, No. 15, § 1.

2004 Amendments. — Acts 2004, No. 15, § 1, effective August 15, 2004, substituted “operator of a motor vehicle or the passenger in or on a motor vehicle, while the motor vehicle is operated on a public highway” for “operator of a motor vehicle, when the motor vehicle is on a public highway” in (A); in (B)(3)(b), substituted “a frozen alcoholic beverage” for “any amount of a frozen alcoholic beverage,” substituted “a straw” for “or straw,” and added “or the contents of the receptacle have been partially removed”; added (D)(2); in (D)(1), substituted “one hundred dollars” for “fifty dollars,” and substituted “Court” for “No Court”; in (E), substituted “This Section shall preempt” for “Nothing in this Section shall be deemed to preempt,” added “to enact any code or ordinance... beverage regulation within its jurisdiction”; and added (F).

§ 300.1. Low-speed vehicles; safety equipment requirements; exemptions; registration; safety inspections.

A. A low-speed vehicle may be operated on any divided highway, highway, roadway, or street where the posted speed limit is thirty-five miles per hour or less and may cross any divided highway, highway, roadway, or street with a posted speed limit in excess of thirty-five miles per hour at an intersection or may traverse any divided highway, highway, roadway, or street with a posted speed limit of not more than forty-five miles per hour for a distance not exceeding one quarter mile as a means of conveyance in connecting from one divided highway, highway, roadway, or street where the posted speed limit is no more than thirty-five miles per hour to another divided highway, highway, roadway, or street where the posted speed limit is no more than thirty-five miles per hour.

B. A low-speed vehicle operated upon any divided highway, highway, roadway, or street shall be equipped with the minimum motor vehicle equipment appropriate for motor vehicle safety as provided in 49 C.F.R. 571.500. This equipment shall include headlamps, front and rear turn signal lamps, taillamps, stop lamps, reflex reflectors, including one on each side as far to the rear as practicable, and one red reflector on the rear of the vehicle, an exterior mirror mounted on the driver’s side of the vehicle and either an exterior mirror mounted on the passenger’s side of the vehicle or an interior mirror, a parking brake, a windshield that conforms to the American National Standard Institute’s “Safety Code for Safety Glazing Materials for Glazing Motor Vehicles Operating on Land Highways”, a windshield wiper, speedometer, odometer, braking for each wheel, a seat belt assembly installed at each designated seating position, and a vehicle identification number.

C. (1) Any low-speed vehicle operated upon any divided highway, highway, roadway, or street shall be registered with the state of Louisiana, office of motor vehicles, in the same manner as motor vehicles intended for personal use; such low-speed vehicles shall be issued a license plate and shall be required to pay an annual registration license fee to be collected by the office of motor vehicles every two years in accordance with the procedures and schedule of fees provided for in R.S. 47:463.

(2) Any low-speed vehicle operated on any divided highway, highway, roadway, or street shall be required to comply with the provisions of R.S. 32:861 and 862 relative to required compulsory motor vehicle liability security.

D. No low-speed vehicle shall be operated by an unlicensed driver.

E. All low-speed vehicles shall be required to comply with the provisions of R.S. 32:1301 et seq.; however, low-speed vehicles shall not be subject to emissions requirements.

F. (1) Nothing contained in this Section shall be construed to prohibit the Department of Transportation and Development from prohibiting the operation of any low-speed vehicle on any state highway under its jurisdiction if the department determines that such prohibition is necessary for the safety of the motoring public.

(2) Nothing contained in this Section shall be construed to prohibit parish or municipal governments from prohibiting the operation of any low-speed vehicle on any parish or municipal road or highway under its jurisdiction if such parish or municipal government determines that such prohibition is necessary for the safety of the motoring public. (Acts 2003, No. 986, § 1, eff. Aug. 15, 2003; Acts 2008, No. 746, § 1, eff. Aug. 15, 2008.)

2008 Amendments. — Acts 2008, No. 746, § 1, effective August 15, 2008, added “or may traverse any divided highway ... more than thirty-five miles per hour” in (A).

CROSS REFERENCES

Federal Law. — Federal motor vehicle safety standards — standard no. 500; low-speed vehicles. 49 CFR 571.500.

§ 300.2. Electric personal assistive mobility devices; operation; exceptions.

A. Electric personal assistive mobility devices shall be authorized to operate on sidewalks, bicycle paths, and highways with posted speed limits of twenty-five miles per hour or less, except that any parish or municipal governing authority may limit or prohibit the operation of such devices on any sidewalk, bicycle path, or highway under its jurisdiction if such a prohibition or regulation is necessary and in the interest of safety.

B. For purposes of this Section, the term “electric personal assistive mobility device” shall mean a self-balancing two-, non-tandem wheeled device designed to transport only one person at a time, with an electric propulsion system which limits the maximum speed of the device to not more than twenty miles per hour. An electric personal assistive mobility device shall not be considered a motor scooter, an electric scooter, a vehicle, or a motor vehicle. (Acts 2004, No. 551, § 1, eff. Aug. 15, 2004; Acts 2004, No. 805, § 1, eff. Aug. 15, 2004; Acts 2010, No. 618, § 2, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 618, in (A), substituted “twenty-five miles per hour” for “thirty-five miles per hour” and added “if such a prohibition or regulation is necessary and in the interest of safety” at the end; and substituted “twenty miles per hour” for “fifteen miles per hour” in (B).

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “a self-balancing two-, non-tandem wheeled device” for “a self-balancing two, non-tandem wheeled device” in Subsection (B) as enacted by Acts 2004, No. 551, § 1, and merged § 300.2 as enacted by Acts 2004, No. 551, § 1 with § 300.2 as enacted by Acts 2004, No. 805, § 1.

§ 300.3. Funeral processions.

A. As used in this Section, the term “funeral procession” shall mean two or more vehicles accompanying a deceased person or cremated human remains during daylight hours.

B. Except for an authorized emergency or law enforcement vehicle making use of audible or visual signals, or when directed otherwise by a law enforcement officer, pedestrians and operators of all motor vehicles shall yield the right-of-way to each vehicle participating in a funeral procession. However, the operator of a motor vehicle may pass a funeral procession which is traveling in the right lane of a divided highway, multiple-lane highway, or interstate. If the procession has a police escort, whenever the lead vehicle in a funeral procession lawfully enters an intersection, the remainder of the vehicles in the procession may continue to follow through the intersection notwithstanding any signals from traffic control devices. A motor vehicle participating in a funeral procession shall not leave the procession while it is traveling unless specifically permitted to do so by a law enforcement officer or by making a right turn out of the procession. No motor vehicle which leaves a funeral procession shall be permitted to rejoin the procession. The operator of each vehicle participating in a funeral procession shall exercise due care to avoid colliding with any other vehicle or pedestrian upon the roadway.

C. No person shall operate a vehicle in a funeral procession unless the headlights of such vehicle are lighted and its emergency lights are flashing.

D. This Section shall not create a cause of action or substantive legal rights against any funeral home, its director, or any of its employees or agents, or any law enforcement agency or officer. Furthermore, a funeral home, its director, or any of its employees or agents, or any law enforcement agency or officer shall not be held liable for a violation of this Section if the operator of a motor vehicle fails to exercise due care while participating in a funeral procession.

E. Whoever violates the provisions of this Section shall be assessed a penalty of one hundred dollars for each violation. (Acts 2006, No. 751, § 1, eff. June 30, 2006; Acts 2010, No. 257, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 257 added “or any law enforcement agency or officer” twice in (D).

§ 300.4. Smoking in motor vehicles prohibited; penalties.

A. It shall be unlawful for the operator or any passenger in a motor vehicle to smoke cigarettes, pipes, or cigars in a motor vehicle, passenger van, or pick-up truck, when a child who is required to be restrained in a rear-facing child safety seat, a forward-facing child safety seat, a booster seat, or a motor vehicle’s safety belt as required in R.S. 32:295 is also present in such vehicle, regardless of whether windows of the motor vehicle are down. For purposes of this Section, the term “smoke” shall mean inhaling, exhaling, burning, or carrying any lighted cigarette, cigar, pipe, weed, plant, or other combustible substance in any manner or in any form.

B. Whoever violates the provisions of this Section shall be fined one hundred fifty dollars per offense, or at the discretion of the judge, may be sentenced to no less than twenty-four hours of community service.

C. Probable cause for a violation of this Section shall be based solely upon a law enforcement officer’s clear and unobstructed view of a person smoking as prohibited by this Section. Violation of this Section shall be considered a primary offense, and any law enforcement officer may stop a motor vehicle solely because of a violation of this Section; however, a law enforcement officer may not search or inspect a motor vehicle, its contents, the driver, or a passenger solely because of a violation of this Section.

D. A violation of this Section shall be considered a nonmoving violation, and a citation issued by a law enforcement officer for such violation shall not be included on the driver’s operating record. (Acts 2006, No. 838, § 1, eff. Aug. 15, 2006.)

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated R.S. 32:300.3 as R.S. 32:300.4, as enacted by Acts 2006, No. 838, § 1.

§ 300.5. Use of certain wireless telecommunications devices for text messaging prohibited.

A. (1) Except as provided in Subsection B of this Section, no person shall operate any motor vehicle upon any public road or highway of this state while using a wireless telecommunications device to write, send, or read a text-based communication. For purposes of this Section, a person shall not be deemed to be writing, reading, or sending a text message if the person reads, selects, or enters a telephone number or name in a wireless telecommunications device for the purpose of making a telephone call.

(2) (a) “Wireless telecommunications device” means a cellular telephone, a text-messaging device, a personal digital assistant, a stand alone computer, or any other substantially similar wireless device that is readily removable from the vehicle and is used to write, send, or read text or data through manual input. A “wireless telecommunications device” shall not include any device or component that is permanently affixed to a motor vehicle. It does not include citizens band radios, citizens band radio hybrids, commercial two-way radio communication devices, or electronic communication devices with a push-to-talk function.

(b) “Write, send, or read a text-based communication” means using a wireless telecommunications device to manually communicate with any person by using a text-based communication referred to as a text message, instant message, or electronic mail.

B. The provisions of this Section shall not apply to the following:

(1) Any law enforcement officer, firefighter, or operator of an authorized emergency vehicle while engaged in the actual performance of his official duties.

(2) An operator of a moving motor vehicle using a wireless telecommunications device to:

(a) Report illegal activity.

(b) Summon medical or other emergency help.

(c) Prevent injury to a person or property.

(d) Relay information between a transit or for-hire operator and that operator’s dispatcher, in which the device is permanently affixed to the vehicle.

(e) Navigate using a global positioning system.

(3) A physician or other health care provider using a wireless telecommunications device to communicate with a hospital, health clinic or the office of the physician, or to otherwise provide for the health care of an individual or medical emergency through a text-based communication.

C. (1) The first violation of the provisions of this Section shall be punishable by a fine of not more than one hundred seventy-five dollars.

(2) Each subsequent violation shall be punishable by a fine of not more than five hundred dollars.

(3) If the person is involved in a crash at the time of violation, then the fine shall be equal to double the amount of the standard fine imposed in this Subsection and the law enforcement officer investigating the crash shall indicate on the written accident form that the person was using a wireless telecommunications device at the time of the crash.

(4) Any violation of this Section shall constitute a moving violation. (Acts 2008, No. 665, § 1, eff. July 1, 2008; Acts 2010, No. 203, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 203 deleted the second sentence of (C)(4), which read: “A law enforcement officer shall enforce the provisions of this Section only as a secondary action when the officer detains a driver for an alleged violation of another provision of this Chapter.”

Quoted Statutory Material. — Acts 2008, No. 666, § 2, provides that “The Louisiana Highway Safety Commission shall collect and compile statistical information on the number of crashes as well as the number of fatalities and injuries incurred in crashes which involve the use of a cellular telephone or other wireless telecommunications device to engage in a call or to write, send or read a text message.”

CROSS REFERENCES

Louisiana Law. — Collection and reporting of statistical information relating to traffic stops, see La. R.S. 32:398.10.

§ 300.6. Use of wireless telecommunications devices by certain drivers prohibited; exceptions.

A. (1) (a) Except in a driver emergency and as provided in Subsection B of this Section, no person who holds a Class “E” learner’s license or intermediate license shall operate a motor vehicle on any public road or highway of this state while using any wireless telecommunications device to engage in a call, unless the wireless telecommunications device is a hands-free wireless telephone.

(b) “Engage in a call” means talking or listening on a wireless telecommunications device.

(c) “Hands-free wireless telephone” means a wireless telecommunications device that has an internal feature or function, or that is equipped with an attachment or addition, whether or not permanently part of such telephone, by which a user engages in a conversation without the use of either hand, provided, however, this definition shall not preclude the use of either hand to activate, deactivate, or initiate a function of the telephone.

(2) Any violation of this Section shall constitute a moving violation. A law enforcement officer shall enforce the provisions of this Section only as a secondary action when the officer detains a driver for an alleged violation of another provision of this Chapter.

B. The provisions of this Section shall not apply to a person holding a Class “E” learner’s license or intermediate license who uses a wireless telecommunications device to do any of the following:

(1) Report a traffic crash, medical emergency, or serious road hazard.

(2) Report a situation in which the person believes his or her personal safety is in jeopardy.

(3) Report or avert the perpetration or potential perpetration of a criminal act against the driver or another person.

(4) Engage in a call while the motor vehicle is lawfully parked.

C. (1) A first violation of the provisions of this Section shall be punishable by a fine of not more than one hundred seventy-five dollars.

(2) Each subsequent violation shall be punishable by a fine of not more than five hundred dollars.

(3) If the person is involved in a crash at the time of violation, then the fine shall be equal to double the amount of the standard fine imposed in this Subsection and the law enforcement officer investigating the crash shall indicate on the written accident form that the person was using a wireless telecommunications device at the time of the crash. (Acts 2008, No. 665, § 1, eff. July 1, 2008.)

CROSS REFERENCES

Louisiana Law. — Collection and reporting of statistical information relating to traffic stops, see La. R.S. 32:398.10.

§ 300.7. Use of certain wireless telecommunications devices by minors while driving prohibited; exceptions.

A. As used in this Section, the following terms shall have the meanings ascribed to them as follows:

(1) “Engage in a call” means talking or listening on a cellular telephone.

(2) “Wireless telecommunications device” means any type of instrument, device, or machine that is capable of transmitting or receiving telephonic, electronic, radio, text, or data communications, including but not limited to a cellular telephone, a text-messaging device, a personal digital assistant, a computer, or any other similar wireless device that is designed to engage in a call or communicate text or data. It does not include citizens band radios, citizens band radio hybrids, commercial two-way radio communication devices, or electronic communication devices with a push-to-talk function.

(3) “Write, send or read a text-based communication” means to use a wireless telecommunications device to communicate by using a text-based communication referred to as a text message, instant message, or electronic mail.

B. Except in a driver emergency as provided in Subsection C of this Section, no person who is seventeen years of age or younger shall operate a motor vehicle on any public road or highway in this state while using any wireless telecommunications device to engage in a call or write, send or read a text-based communication. Such device shall not include citizens band radios, citizens band radio hybrids, commercial two-way radio communication devices, or electronic communication devices with a push-to-talk function.

C. The provisions of this Section shall not apply to a person who uses a wireless telecommunications device to do any of the following:

(1) Report a traffic crash, medical emergency, or serious road hazard.

(2) Report a situation in which the person believes his personal safety is in jeopardy.

(3) Report or avert the perpetration or potential perpetration of a criminal act against the driver or another person.

(4) Engage in a call or write, send or read a text-based communication while the motor vehicle is lawfully parked.

D. Any violation of this Section shall constitute a moving violation.

E. (1) (a) A first violation of the provisions of this Section shall be punishable by a fine of not more than one hundred dollars.

(b) Each subsequent violation shall be punishable by a fine of not more than two hundred fifty dollars.

(c) If the person is involved in a crash at the time of violation, then the law enforcement officer investigating the crash shall indicate on the written accident report that the person was using a wireless telecommunications device and the fine shall be equal to double the amount of the standard fine imposed in this Subsection.

(2) It shall be an affirmative defense against an alleged violation for the person to produce documentary or other evidence that the wireless telecommunications device that is the basis of the alleged violation was used for emergency purposes as provided in Subsection C of this Section. (Acts 2008, No. 666, § 1, eff. July 1, 2008; Acts 2010, No. 203, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 203, in (D), substituted “moving violation” for “non-moving violation” and deleted the second sentence, which read: “A law enforcement officer shall enforce the provisions of this Section as a secondary action and a driver may be cited only if stopped for a moving violation.”

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated R.S. 32:300.5, as enacted by Acts 2008, No. 666, § 1, as R.S. 32:300.7.

CROSS REFERENCES

Louisiana Law. — Collection and reporting of statistical information relating to traffic stops, see La. R.S. 32:398.10.

PART 5. EQUIPMENT OF VEHICLES.

SUBPART A. LAMPS AND OTHER LIGHTING EQUIPMENT.

§ 301. When lighted lamps are required.

A. Every vehicle upon a highway within this state shall display lighted lamps and illuminating devices as hereinafter respectively required for different classes of vehicles subject to exception with respect to parked vehicles at any of the following times:

(1) At any time between sunset and sunrise.

(2) When, due to insufficient light or unfavorable atmospheric conditions, persons and vehicles on the highway are not clearly discernable at a distance of five hundred feet ahead.

(3) When moisture in the air or precipitation necessitates the continuous use of windshield wipers.

(4) While driving in a tunnel.

B. Any person found in violation of Subsection A of this Section may be fined not more than twenty-five dollars. No court costs shall be assessed in addition to the fine authorized by this Section. Violations of the provisions of this Section shall not be considered moving violations. (Acts 1962, No. 310, § 1; Acts 1997, No. 381, § 1, eff. Aug. 15, 1997; Acts 1998, 1st Ex. Sess., No. 118, § 1, eff. May 5, 1998; Acts 2012, No. 379, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 379 added the (A) and (B) designations; added (A)(4); in (B), substituted “Subsection A of this Section” for “this Paragraph” in the first sentence and substituted “this Section” for “this Paragraph” in the second and third sentences.

1998 1st Extraordinary Session Amendments. — Acts 1998, No. 118, § 1, effective May 5, 1998, added the last three sentences in (3).

CROSS REFERENCES

Louisiana Law. — Off-road vehicles; authorization for use on the shoulders of certain public roads and highways; authorization for use on certain public property, see La. R.S. 32:299.

Visibility distance and mounted height of lamps, see La. R.S. 32:302.

Tail lamps, see La. R.S. 32:304.

Application of succeeding sections, see La. R.S. 32:307.

Additional equipment required on buses, trucks, truck tractors, trailers, semi-trailers and pole trailers, see La. R.S. 32:308.

Visibility of reflectors, clearance lamps, and marker lamps, see La. R.S. 32:311.

Lamp or flag on projecting load, see La. R.S. 32:313.

Lamps on other vehicles and equipment, see La. R.S. 32:316.

Use of multiple beam road lighting equipment, see La. R.S. 32:322.

Alternate road-lighting equipment, see La. R.S. 32:325.

Number of driving lamps required or permitted; parking lights, see La. R.S. 32:326.

Bicycles; front lamps; rear lamps; side and rear reflectors, see La. R.S. 32:329.1.

Municipal Law. — Traffic and vehicles > size and equipment of vehicles. Shreveport Code of Ordinance ch. 90, art. VIII.

Traffic and vehicles: equipment > general requirements. New Orleans Code of Ordinance § 154-1251.

Traffic and vehicles: equipment > headlight requirements. New Orleans Code of Ordinance § 154-1254.

Traffic and vehicles: inspection of vehicle > equipment requirements. New Orleans Code of Ordinance § 154-1300.

Traffic code > equipment of vehicles. Baton Rouge Code of Ordinance title 11, ch. 22.
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CIVIL PROCEDURE

• Appeals

•• Frivolous Appeals. — Although the illumination of the lights of a truck stopped on a highway was below the standards required by La. Rev. Stat. Ann. §§ 32:301 and 32:304(A), that safety violation did not cause the accident, so, under La. Code Civ. Proc. Ann. art. 1672(B), a motion for involuntary dismissal was properly granted against a driver who rear-ended the truck, but, because a serious question concerning causation had been involved, the defendants had not established that the driver’s appeal was frivolous, so they were not entitled to damages under La. Code Civ. Proc. Ann. art. 2164. Martyniuk v. DL-Mud, Inc., 526 So. 2d 846, 1988 La. App. LEXIS 1188 (May 17, 1988), writ of certiorari denied by 531 So. 2d 276, 1988 La. LEXIS 1902 (La. 1988).

CRIMINAL LAW & PROCEDURE

• Search & Seizure

•• Warrantless Searches

••• Plain View. — Trial court did not err in denying defendant’s motion to suppress evidence of cocaine where, because he was driving at night with no lights, a violation of La. Rev. Stat. Ann. § 32:301, the deputies were justified in stopping him. After defendant exited his vehicle, the deputy performed a pat down of defendant and conducted a field interview, the deputy then looked through the open driver’s side door and saw a small off-white, rock-like substance, suspecting the item was crack cocaine, the deputy collected it; the appellate court held that the crack cocaine was in plain view, it was in defendant’s immediate control, and was thus, lawfully seized. State v. Walker, 853 So. 2d 61, 2003 La. App. LEXIS 2224 (July 29, 2003), writ of certiorari denied by La. 2003-2343, 865 So. 2d 738, 2004 La. LEXIS 410 (La. Feb. 6, 2004).

TORTS

• Negligence

•• General Overview. — In a wife’s negligence suit against a county sheriff for the death of her husband, where no testimony was elicited on the specific issue of whether high beams were warranted at the time of the accident, and the deputy testified that a vehicle was approaching from the opposite direction, the evidence presented at trial did not support the wife’s argument that the failure to use high beam headlights at the time of the accident constituted negligence. Novosyolova v. Stephens, 850 So. 2d 29, 2003 La. App. LEXIS 1809 (June 11, 2003).

•• Proof

••• General Overview. — Driving without lights is prohibited by La. Rev. Stat. Ann. § 32:301 and violation of the statute is negligence per se. Dupas v. New Orleans, 346 So. 2d 322, 1977 La. App. LEXIS 4154 (May 17, 1977), reversed by 354 So. 2d 1311, 1978 La. LEXIS 7032 (La. 1978).

••• Violations of Law

•••• General Overview. — Motorist stopped his vehicle partially on the shoulder and partially on the road, and failed to display lighted lamps; motorist was guilty of negligence per se. Roberts v. Aetna Casualty & Surety Co., 216 So. 2d 870, 1968 La. App. LEXIS 4476 (Dec. 3, 1968).

Northbound driver failed to have his car under proper control, failed to look and see what was obvious, failed to yield the right-of-way as required by former La. Rev. Stat. Ann. § 32:237(A) (now La. Rev. Stat. Ann. § 32:121) to the westbound driver who was approaching from the right, and failed to have his headlights on as required by former La. Rev. Stat. Ann. § 32:290 (now La. Rev. Stat. Ann. § 32:301); hence, in his suit to recover for property damage and personal injuries resulting from an automobile collision at an intersection on an overcast day before sun-up, judgment dismissing the northbound driver’s claims and awarding damages to the westbound driver on his reconventional demands was affirmed. Lemoine v. Vicknair, 144 So. 2d 298, 1962 La. App. LEXIS 2245 (Sept. 4, 1962).

• Transportation Torts

•• Motor Vehicles. — La. Rev. Stat. Ann. § 32:24 did not except drivers of emergency vehicles from the mandatory use of headlights during the times specified in § 32:301; the risk that a police vehicle would collide with someone or something while driving without headlights on a road not otherwise illuminated, in a sparsely populated rural area on a dark and cloudy night, fell within the scope of the duty to drive with due regard to the safety of others and was actionable negligence. Walker v. Bankston, 571 So. 2d 690, 1990 La. App. LEXIS 2869 (Dec. 5, 1990).

Forklift was in violation of La. Rev. Stat. Ann. §§ 32:301, 32:303, and 32:304 and the violations were the cause in fact of an accident, where the forklift had a flashing yellow light on top but no headlights or taillights, where the forklift entered a highway at night traveling at eight miles per hour, and where a passenger on the forklift jumped off the forklift into the path of a car that veered suddenly to avoid a collision with the forklift. McAuliffe v. Cashio, 508 So. 2d 1028, 1987 La. App. LEXIS 9743 (June 16, 1987).

Where the insured had a duty to use her headlights under La. Rev. Stat. Ann. § 32:301, and the findings of fact properly concluded that she did not have the headlights on at the time of the intersection accident, she was negligent, making her insurer liable for the damages to the owner’s truck. Calk v. Grain Dealers Mut. Ins. Co., 508 So. 2d 624, 1987 La. App. LEXIS 9703 (June 10, 1987).

The claimant, who was injured when the driver turned left into his place of employment and hit the claimant’s car, was 25 percent negligent where he failed to exercise reasonable care or to use his headlights pursuant to La. Rev. Stat. Ann. § 32:301; yet, the claims against the city were dismissed although it had the duty to assess traffic control devices, post signs or signals under § 32:235 even at an entrance from private property onto a highway under § 48:344 because the lack of traffic regulation was not a proximate cause of this accident. Gordon v. Commercial Union Ins. Co., 503 So. 2d 190, 1987 La. App. LEXIS 8645 (Feb. 12, 1987), writ of certiorari denied by 506 So. 2d 1227, 1987 La. LEXIS 9309 (La. 1987).

Driving without lights is prohibited by La. Rev. Stat. Ann. § 32:301 and violation of the statute is negligence per se. Dupas v. New Orleans, 346 So. 2d 322, 1977 La. App. LEXIS 4154 (May 17, 1977), reversed by 354 So. 2d 1311, 1978 La. LEXIS 7032 (La. 1978).

Pursuant to La. Rev. Stat. Ann. §§ 32:301 et seq., negligence is no longer attributable as a matter of law to a motorist who fails to avoid striking an object in the road solely on the basis of the statute fixing a minimum range of headlights for night driving. Murphy v. Allstate Ins. Co., 295 So. 2d 29, 1974 La. App. LEXIS 3175 (Apr. 23, 1974), writ of certiorari denied by 299 So. 2d 787, 1974 La. LEXIS 3855 (La. 1974).

Motorist stopped his vehicle partially on the shoulder and partially on the road, and failed to display lighted lamps; motorist was guilty of negligence per se. Roberts v. Aetna Casualty & Surety Co., 216 So. 2d 870, 1968 La. App. LEXIS 4476 (Dec. 3, 1968).

Under former La. Rev. Stat. Ann. § 32:290 (now La. Rev. Stat. Ann. § 32:301), because the insured driver did not have his lights on during the one-half hour after sunset, or during a rainstorm, he was held to be liable for his negligence in causing the accident injuring the husband, wife, and passenger. Ward v. State Farm Mut. Auto. Ins. Co., 182 So. 2d 130, 1966 La. App. LEXIS 5437 (Jan. 10, 1966), writ of certiorari denied by 248 LA. 1103, 184 So. 2d 26, 1966 La. LEXIS 2470 (1966).

Northbound driver failed to have his car under proper control, failed to look and see what was obvious, failed to yield the right-of-way as required by former La. Rev. Stat. Ann. § 32:237(A) (now La. Rev. Stat. Ann. § 32:121) to the westbound driver who was approaching from the right, and failed to have his headlights on as required by former La. Rev. Stat. Ann. § 32:290 (now La. Rev. Stat. Ann. § 32:301); hence, in his suit to recover for property damage and personal injuries resulting from an automobile collision at an intersection on an overcast day before sun-up, judgment dismissing the northbound driver’s claims and awarding damages to the westbound driver on his reconventional demands was affirmed. Lemoine v. Vicknair, 144 So. 2d 298, 1962 La. App. LEXIS 2245 (Sept. 4, 1962).

Defendant’s negligence in operating an unlighted vehicle at a very slow rate of speed on an open highway, without lights or reflectors, at a time when it was dark or very nearly dark and the weather was inclement, constituted the proximate cause of an accident in which another driver collided with the rear of defendant’s vehicle. Le Blanc v. Southern Farm Bureau Casualty Ins. Co., 104 So. 2d 279, 1958 La. App. LEXIS 621 (June 30, 1958).

TRANSPORTATION LAW

• Commercial Vehicles

•• Maintenance & Safety. — Although the illumination of the lights of a truck stopped on a highway was below the standards required by La. Rev. Stat. Ann. §§ 32:301 and 32:304(A), that safety violation did not cause the accident, so, under La. Code Civ. Proc. Ann. art. 1672(B), a motion for involuntary dismissal was properly granted against a driver who rear-ended the truck, but, because a serious question concerning causation had been involved, the defendants had not established that the driver’s appeal was frivolous, so they were not entitled to damages under La. Code Civ. Proc. Ann. art. 2164. Martyniuk v. DL-Mud, Inc., 526 So. 2d 846, 1988 La. App. LEXIS 1188 (May 17, 1988), writ of certiorari denied by 531 So. 2d 276, 1988 La. LEXIS 1902 (La. 1988).

Farmer did not violate the requirement to turn on his tractor’s rear lights as he was driving the tractor down a highway and did not contribute to the accident in which the tractor was rear-ended by a driver because all of the testimony at trial, with the exception of the driver’s, indicated that the accident occurred more than 30 minutes before sunset. Schexnaydre v. Becnel, 142 So. 2d 555, 1962 La. App. LEXIS 2063 (June 4, 1962).

• Private Vehicles

•• Safety Standards

••• General Overview. — Trial court did not err in denying defendant’s motion to suppress evidence of cocaine where, because he was driving at night with no lights, a violation of La. Rev. Stat. Ann. § 32:301, the deputies were justified in stopping him. After defendant exited his vehicle, the deputy performed a pat down of defendant and conducted a field interview, the deputy then looked through the open driver’s side door and saw a small off-white, rock-like substance, suspecting the item was crack cocaine, the deputy collected it; the appellate court held that the crack cocaine was in plain view, it was in defendant’s immediate control, and was thus, lawfully seized. State v. Walker, 853 So. 2d 61, 2003 La. App. LEXIS 2224 (July 29, 2003), writ of certiorari denied by La. 2003-2343, 865 So. 2d 738, 2004 La. LEXIS 410 (La. Feb. 6, 2004).

In a wife’s negligence suit against a county sheriff for the death of her husband, where no testimony was elicited on the specific issue of whether high beams were warranted at the time of the accident, and the deputy testified that a vehicle was approaching from the opposite direction, the evidence presented at trial did not support the wife’s argument that the failure to use high beam headlights at the time of the accident constituted negligence. Novosyolova v. Stephens, 850 So. 2d 29, 2003 La. App. LEXIS 1809 (June 11, 2003).

Where an employee was driving an employer’s truck packed with sugar cane debris and an insured rear-ended the vehicle, the employer and the employee were not liable for the accident; the tail lights on the truck were working and visible. Allstate Ins. Co. v. Batiste, 676 So. 2d 747, 1996 La. App. LEXIS 1500 (June 12, 1996).

Farmer did not violate the requirement to turn on his tractor’s rear lights as he was driving the tractor down a highway and did not contribute to the accident in which the tractor was rear-ended by a driver because all of the testimony at trial, with the exception of the driver’s, indicated that the accident occurred more than 30 minutes before sunset. Schexnaydre v. Becnel, 142 So. 2d 555, 1962 La. App. LEXIS 2063 (June 4, 1962).

Former La. Rev. Stat. Ann. § 32:290 (now La. Rev. Stat. Ann. § 32:301) required that every vehicle operated upon a public highway at night shall have headlights sufficient to render clearly visible any person on the highway; there are well-known exceptions to the rule where, for example, an oncoming motorist’s failure to perceive a stationary motor vehicle or other object in his path is excusable when the object is difficult to see or not reasonably to be anticipated due to some event, occurrence, or fact that obstructed his vision, distracted his attention and prevented his seeing the object on the highway. Page v. Northern Ins. Co., 117 So. 2d 279, 1959 La. App. LEXIS 1142 (Dec. 22, 1959).

Plaintiff driver was contributorily negligent in causing an accident with defendant, a driver of a truck, when the truck was backing out onto the highway because he had an unobstructed view of the scene and under La. Rev. Stat. ann. § 32:301, he was required to have a visibility for headlights of at least 200 feet ahead. Wing v. A. R. Blossman, Inc., 79 So. 2d 133, 1955 La. App. LEXIS 698 (Mar. 25, 1955).

•• Traffic Regulation

••• General Overview. — Forklift was in violation of La. Rev. Stat. Ann. §§ 32:301, 32:303, and 32:304 and the violations were the cause in fact of an accident, where the forklift had a flashing yellow light on top but no headlights or taillights, where the forklift entered a highway at night traveling at eight miles per hour, and where a passenger on the forklift jumped off the forklift into the path of a car that veered suddenly to avoid a collision with the forklift. McAuliffe v. Cashio, 508 So. 2d 1028, 1987 La. App. LEXIS 9743 (June 16, 1987).

Where the insured had a duty to use her headlights under La. Rev. Stat. Ann. § 32:301, and the findings of fact properly concluded that she did not have the headlights on at the time of the intersection accident, she was negligent, making her insurer liable for the damages to the owner’s truck. Calk v. Grain Dealers Mut. Ins. Co., 508 So. 2d 624, 1987 La. App. LEXIS 9703 (June 10, 1987).

The claimant, who was injured when the driver turned left into his place of employment and hit the claimant’s car, was 25 percent negligent where he failed to exercise reasonable care or to use his headlights pursuant to La. Rev. Stat. Ann. § 32:301; yet, the claims against the city were dismissed although it had the duty to assess traffic control devices, post signs or signals under § 32:235 even at an entrance from private property onto a highway under § 48:344 because the lack of traffic regulation was not a proximate cause of this accident. Gordon v. Commercial Union Ins. Co., 503 So. 2d 190, 1987 La. App. LEXIS 8645 (Feb. 12, 1987), writ of certiorari denied by 506 So. 2d 1227, 1987 La. LEXIS 9309 (La. 1987).

Pursuant to La. Rev. Stat. Ann. §§ 32:301 et seq., negligence is no longer attributable as a matter of law to a motorist who fails to avoid striking an object in the road solely on the basis of the statute fixing a minimum range of headlights for night driving. Murphy v. Allstate Ins. Co., 295 So. 2d 29, 1974 La. App. LEXIS 3175 (Apr. 23, 1974), writ of certiorari denied by 299 So. 2d 787, 1974 La. LEXIS 3855 (La. 1974).

Violation of La. Rev. Stat. Ann. §§ 32:301 or 32:304(A) is negligence per se. Bell v. Sparrow, 220 So. 2d 729, 1969 La. App. LEXIS 5248 (Mar. 10, 1969).

§ 302. Visibility distance and mounted height of lamps.

A. Whenever requirement is hereinafter declared as to distance from which certain lamps and devices shall render objects visible or within which distance such lamps or devices shall be visible, said provisions shall apply during the times stated in R.S. 32:301, in respect to a vehicle without load when upon a straight, level, unlighted highway under normal atmospheric conditions unless a different time or condition is expressly stated.

B. Whenever requirement is hereinafter declared as to the mounted height of lamps or devices it shall mean from the center of such lamp or device to the level ground upon which the vehicle stands when such vehicle is without a load. (Acts 1962, No. 310, § 1.)

CROSS REFERENCES

Louisiana Law. — Headlamps on motor vehicles; motorcycles and motordriven cycles, see La. R.S. 32:303.

Tail lamps, see La. R.S. 32:304.

New motor vehicles to be equipped with reflectors, see La. R.S. 32:305.

§ 303. Headlamps on motor vehicles; motorcycles and motordriven cycles.

A. Every motor vehicle other than a motorcycle or motordriven cycle shall be equipped with at least two headlamps with at least one on each side of the front of the motor vehicle, which headlamps shall comply with the requirements and limitations set forth in this Chapter.

B. Every motorcycle and every motor-driven cycle shall be equipped with at least one and not more than two headlamps which shall comply with the requirements and limitations of this Chapter.

C. Every headlamp upon every motor vehicle, including every motorcycle and motordriven cycle, shall be located at a height, measured from the center of the headlamp, of not more than 54 inches nor less than 24 inches to be measured as set forth in R.S. 32:302.

D. (1) Every headlamp described in this Section shall emit a white light only, including light emitted by white high intensity discharge forward lighting.

(2) No motor vehicle shall be equipped with headlamps that are off-road colored lights. The provisions of this Subparagraph shall not apply to white emitting lights. (Acts 1962, No. 310, § 1. Amended by Acts 1974, No. 166, § 1; Acts 1999, No. 646, § 1.)

1999 Amendments. — Acts 1999, No. 646, § 1, effective August 15, 1999, added (D)(2); redesignated (D) as (D)(1).
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TRANSPORTATION LAW

• Private Vehicles

•• Traffic Regulation

••• General Overview. — Forklift was in violation of La. Rev. Stat. Ann. §§ 32:301, 32:303, and 32:304 and the violations were the cause in fact of an accident, where the forklift had a flashing yellow light on top but no headlights or taillights, where the forklift entered a highway at night traveling at eight miles per hour, and where a passenger on the forklift jumped off the forklift into the path of a car that veered suddenly to avoid a collision with the forklift. McAuliffe v. Cashio, 508 So. 2d 1028, 1987 La. App. LEXIS 9743 (June 16, 1987).

Because the motorcyclist failed to drive with lights at night as required under La. Rev. Stat. Ann. § 32:303, the finding that he was not negligent was reversed. Stutts v. Sistrunk, 245 So. 2d 721, 1971 La. App. LEXIS 6200 (Mar. 10, 1971), writ of certiorari denied by 258 LA. 578, 247 So. 2d 395, 1971 La. LEXIS 4418 (1971).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Golf carts cannot be driven on the roads in the community of Big Lake., Opinion Number 98-309, La. Atty. Gen. Op. No. 1998-309; 1998 La. AG LEXIS 491.

The Department of Transportation and Development, having regulatory authority over the operation of motor vehicles on the highways of this state, should first be consulted regarding proper licensure of university equipment driven on campus for grounds maintenance., Opinion 02-0066, La. Atty. Gen. Op. No. 2002-0066; 2002 La. AG LEXIS 69.

R.S. 32:1(40) La. R.S. 32:51 La. R.S. 32:1301, et seq. La. R.S. 32:53 La. R.S. 32:303 La. R.S. 32:1(24) La. R.S. 32:1311 Mobility scooters are prohibited from being driven upon the highways of this state, but there is no prohibition for these scooters to be on sidewalks., Opinion No. 03-0309, 2003 La. AG LEXIS 438.

§ 304. Tail lamps.

A. Every motor vehicle, trailer, semi-trailer and pole trailer and any other vehicle which is being drawn at the end of a train of vehicles, shall be equipped with at least one tail lamp mounted on the rear, which, when lighted as required in R.S. 32:301, shall emit a red light plainly visible from a distance of one thousand feet to the rear, provided that in the case of a train of vehicles only the tail lamps on the rearmost vehicle need actually be seen from the distance specified. Every vehicle or trailer listed in this Subsection, other than a motorcycle or motor driven cycle registered in this state and manufactured or assembled after December 31, 1962, shall be equipped with at least two tail lamps mounted on the rear, on the same level and as widely spaced laterally as practicable, which, when lighted as herein required, shall comply with the provisions of this Section.

B. Every tail lamp upon every vehicle shall be located at a height of not more than seventy-two inches nor less than fifteen inches measured as provided in R.S. 32:302.

C. Either a tail lamp or a separate lamp shall be so constructed and placed as to illuminate with a white light the rear registration plate and render it clearly legible from a distance of fifty feet to the rear. Any tail lamp or tail lamps, together with any separate lamp for illuminating the rear registration plate, shall be so wired as to be lighted whenever the head lamps or auxiliary driving lamps are lighted. (Added by Acts 1962, No. 310, § 1; Amended by Acts 1974, No. 140, § 1; Acts 2005, No. 129, § 1, eff. June 22, 2005.)

2005 Amendments. — Acts 2005, No. 129, § 1, effective June 22, 2005, in (A), deleted “hereinbefore” preceding “required in R.S. 32:301,” substituted “Every vehicle or trailer listed in this Subsection” for “And further, every such above mentioned vehicle” and made related stylistic changes, and substituted “Section” for “section” at the end; in (B), substituted “seventy-two” for “72,” and “fifteen” for “15”; and substituted “fifty” for “50” in (C).

Quoted Statutory Material. — Acts 1974, No. 140 provides in its title “to amend and reenact Section 304 of Title 32 of the Louisiana Revised Statutes of 1950, regarding the equipment tail lamps on certain motor vehicles.” Act No. 140 amends subsections A and B of R.S. 32:304 but does not amend or reproduce subsection C. However, the last sentence of subsection A refers to “two tail lamps. . . when lighted as herein required”. The lighting requirement is found in subsection C. Subsection C provides: “C. Either a tail lamp or a separate lamp shall be so constructed and placed as to illuminate with a white light the rear registration plate and render it clearly legible from a distance of 50 feet to the rear. Any tail lamp or tail lamps, together with any separate lamp for illuminating the rear registration plate, shall be so wired as to be lighted whenever the head lamps or auxiliary driving lamps are lighted.”
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CIVIL PROCEDURE

• Appeals

•• Frivolous Appeals. — Although the illumination of the lights of a truck stopped on a highway was below the standards required by La. Rev. Stat. Ann. §§ 32:301 and 32:304(A), that safety violation did not cause the accident, so, under La. Code Civ. Proc. Ann. art. 1672(B), a motion for involuntary dismissal was properly granted against a driver who rear-ended the truck, but, because a serious question concerning causation had been involved, the defendants had not established that the driver’s appeal was frivolous, so they were not entitled to damages under La. Code Civ. Proc. Ann. art. 2164. Martyniuk v. DL-Mud, Inc., 526 So. 2d 846, 1988 La. App. LEXIS 1188 (May 17, 1988), writ of certiorari denied by 531 So. 2d 276, 1988 La. LEXIS 1902 (La. 1988).

TORTS

• Damages

•• General Overview. — Trial court properly awarded plaintiff damages for his pickup truck that collided with defendants’ truck because defendants’ truck, which was operating very slowly, was not equipped with a tail lamp, as required by La. Rev. Stat. Ann. section 32:304, as the steel plate that hung on the rear of defendants’ truck covered the two dimly lit tail lights that could not be seen at the requisite 500 feet. Stelly v. Fidelity & Casualty Co., 201 So. 2d 24, 1967 La. App. LEXIS 5270 (June 29, 1967), writ of certiorari denied by 251 LA. 72, 203 So. 2d 88, 1967 La. LEXIS 2499 (1967).

• Transportation Torts

•• Motor Vehicles. — Forklift was in violation of La. Rev. Stat. Ann. §§ 32:301, 32:303, and 32:304 and the violations were the cause in fact of an accident, where the forklift had a flashing yellow light on top but no headlights or taillights, where the forklift entered a highway at night traveling at eight miles per hour, and where a passenger on the forklift jumped off the forklift into the path of a car that veered suddenly to avoid a collision with the forklift. McAuliffe v. Cashio, 508 So. 2d 1028, 1987 La. App. LEXIS 9743 (June 16, 1987).

Where a sedan rear-ended a Ford Model A at night, throwing it across a highway and into the path of a third car, the sedan’s driver was negligent for speeding but the oncoming driver was not contributorily negligent because he was not speeding; the Model A’s driver was free from fault because the old car had a visible taillight as required by former La. Rev. Stat. Ann. § 32:293 (1952) (now La. Rev. Stat. Ann. § 32:304). Poirrier v. Audubon Ins. Co., 120 So. 2d 90, 1960 La. App. LEXIS 1468 (Apr. 25, 1960).

TRANSPORTATION LAW

• Commercial Vehicles

•• Traffic Regulation. — Where tow truck and its tow were rear-ended by a tractor-trailer, the district court judge correctly concluded that the cause in fact of the accident was the tow truck driver’s failure to comply with La. Rev. Stat. Ann. § 32:304, regarding rear lighting. Godeau v. Roadway Express, Inc., 299 So. 2d 915, 1974 La. App. LEXIS 4560 (Sept. 11, 1974).

• Private Vehicles

•• Safety Standards

••• General Overview. — Police officer had reason to initiate a traffic stop because he noticed that one of defendant’s taillights had a hole in it which allowed bright white light to show through which was a violation of La. Rev. Stat. Ann. § 32:304. State v. Lewis, 738 So. 2d 1212, 1999 La. App. LEXIS 2338 (Aug. 18, 1999).

Under La. Rev. Stat. Ann. § 32:304, vehicles must be equipped with a lighted rear red signal light. Edwards v. Trahan, 168 So. 2d 365, 1964 La. App. LEXIS 1969 (Oct. 27, 1964).

Driver’s negligence in failing to equip the rear of a hay-loaded wagon he was hauling with a lighted rear red signal light to warn oncoming traffic as required by La. Rev. Stat. Ann. § 32:304 constituted the sole proximate cause of a collision in which the hay obliterated the front and rear tractor lights from view. The unlighted hay wagon constituted an obscured, unexpected, and unusual obstruction on the highway that the driving of an oncoming vehicle could not have reasonably anticipated or observed sooner than he did. Edwards v. Trahan, 168 So. 2d 365, 1964 La. App. LEXIS 1969 (Oct. 27, 1964).

Pursuant to former La. Rev. Stat. Ann. § 32:296 (now La. Rev. Stat. Ann. § 32:316), all vehicles not coming within the provisions of former La. Rev. Stat. Ann. § 32:293 (now La. Rev. Stat. Ann. § 32:304), operated on the public highways, were required to be equipped with a red rear light visible for a distance of at least 500 feet (now 1,000 feet). Page v. Northern Ins. Co., 117 So. 2d 279, 1959 La. App. LEXIS 1142 (Dec. 22, 1959).

•• Traffic Regulation

••• General Overview. — Violation of La. Rev. Stat. Ann. §§ 32:301 or 32:304(A) is negligence per se. Bell v. Sparrow, 220 So. 2d 729, 1969 La. App. LEXIS 5248 (Mar. 10, 1969).

In a wrongful death action arising from a rear-end collision between an automobile and a truck, a judgment in favor of the parents of a decedent who was driving the automobile was affirmed where the failure to keep the truck lighted as required by La. Rev. Stat. Ann. § 32:304(A) and La. Rev. Stat. Ann. § 32:314 was a cause in fact of the collision; the circumstances of the decedent’s colliding with the rear of the stopped truck did not support any conclusion that the decedent failed to keep a proper lookout in view of the fact that the truck was improperly lighted. Miller v. Kinney, 213 So. 2d 124, 1968 La. App. LEXIS 4448 (July 29, 1968), writ of certiorari denied by 252 LA. 962, 215 So. 2d 129, 1968 La. LEXIS 2515 (1968).

Trial court properly awarded plaintiff damages for his pickup truck that collided with defendants’ truck because defendants’ truck, which was operating very slowly, was not equipped with a tail lamp, as required by La. Rev. Stat. Ann. section 32:304, as the steel plate that hung on the rear of defendants’ truck covered the two dimly lit tail lights that could not be seen at the requisite 500 feet. Stelly v. Fidelity & Casualty Co., 201 So. 2d 24, 1967 La. App. LEXIS 5270 (June 29, 1967), writ of certiorari denied by 251 LA. 72, 203 So. 2d 88, 1967 La. LEXIS 2499 (1967).

In a personal injury action arising out of a collision between a vehicle and a tractor-trailer, an appellate court erred in holding that the tractor-trailer driver’s noncompliance with former La. Rev. Stat. Ann. § 32:293 (now La. Rev. Stat. Ann. § 32:304) and former La. Rev. Stat. Ann. § 32:296 (now La. Rev. Stat. Ann. § 32:316), was, at the most, a remote cause of the accident and did not constitute contributory negligence. All parties to the proceedings admitted that the trailer was not equipped with lights or reflectors, in violation of former La. Rev. Stat. Ann. § 32:293 (now La. Rev. Stat. Ann. § 32:304) and former La. Rev. Stat. Ann. § 32:296 (now La. Rev. Stat. Ann. § 32:316), and there was a causal connection between the unlighted trailer and the collision. D & D Planting Co. v. Employers Casualty Co., 240 LA. 684, 124 So. 2d 908, 1960 La. LEXIS 1064 (Dec. 12, 1960).

Where a sedan rear-ended a Ford Model A at night, throwing it across a highway and into the path of a third car, the sedan’s driver was negligent for speeding but the oncoming driver was not contributorily negligent because he was not speeding; the Model A’s driver was free from fault because the old car had a visible taillight as required by former La. Rev. Stat. Ann. § 32:293 (1952) (now La. Rev. Stat. Ann. § 32:304). Poirrier v. Audubon Ins. Co., 120 So. 2d 90, 1960 La. App. LEXIS 1468 (Apr. 25, 1960).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Golf carts cannot be driven on the roads in the community of Big Lake., Opinion Number 98-309, La. Atty. Gen. Op. No. 1998-309; 1998 La. AG LEXIS 491.

The Department of Transportation and Development, having regulatory authority over the operation of motor vehicles on the highways of this state, should first be consulted regarding proper licensure of university equipment driven on campus for grounds maintenance., Opinion 02-0066, La. Atty. Gen. Op. No. 2002-0066; 2002 La. AG LEXIS 69.

§ 305. New motor vehicles to be equipped with reflectors.

A. Every new motor vehicle hereafter sold and operated upon a highway of this state other than a truck tractor shall carry on the rear, either as a part of the tail lamps or separately, two red reflectors, except that every motorcycle and every motor-driven cycle shall carry at least one reflector, meeting the requirements of this section, and except that vehicles of the type mentioned in R.S. 32:308 shall be equipped with reflectors as required in those Sections applicable thereto.

B. Every such reflector shall be mounted on the vehicle at a height of not less than 20 inches nor more than 60 inches measured as set forth in R.S. 32:302, and shall be of such size and characteristics and so mounted as to be visible at night from all distances within 350 feet to 100 feet from such vehicle when directly in front of lawful upper beams of head lamps, except that visibility from a greater distance is hereinafter required of reflectors on certain types of vehicles. (Acts 1962, No. 310, § 1.)

§ 306. Stop lamps and turn signals required on new motor vehicles.

A. No person shall sell or offer for sale or operate on the highways of this state any motor vehicle manufactured or assembled after December 31, 1962, unless it is equipped with at least two stop lamps meeting the requirements of R.S. 32:319, except that a motorcycle, motor-driven cycle, or truck tractor manufactured or assembled after said date shall be equipped with at least one stop lamp meeting the requirements of said R.S. 32:319.

B. No person shall sell or offer for sale or operate on the highways of this state any motor vehicle, trailer, or semitrailer manufactured or assembled after December 31, 1962, unless it is equipped with electrical turn signals meeting the requirements of R.S. 32:319. This Subsection shall not apply to any motorcycle or motor-driven cycle. (Acts 1962, No. 310, § 1; Acts 2004, No. 531, § 1, eff. Aug. 15, 2004.)

2004 Amendments. — Acts 2004, No. 531, § 2, effective August 15, 2004, deleted “registered in this state and” preceding “manufactured or assembled after December 31” in (A) and (B); and substituted “Subsection” for “Sub-section” in (B).

CROSS REFERENCES

Louisiana Law. — Signal lamps and signal devices, see La. R.S. 32:319.
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TORTS

• Negligence

•• Proof

••• Violations of Law

•••• General Overview. — Corporation which lent its low-boy trailer to an individual was responsible, in part, for injuries sustained by a motorcyclist who collided with the trailer, where the trailer did not have working brake lights or turn signals as required under La. Rev. Stat. Ann. §§ 32:306(B) and 32:308(B), and therefore the lack of such devices constituted a defect which was unreasonably dangerous. Warren v. Campagna, 686 So. 2d 969, 1996 La. App. LEXIS 3143 (Dec. 27, 1996).

§ 307. Application of succeeding sections.

Those sections of this chapter which follow immediately, including R.S. 32:308, 32:309, 32:310, 32:311, 32:311.1, and 32:312, relating to clearance lamps, marker lamps and reflectors, shall apply as stated in said sections to vehicles of the types therein enumerated, namely; buses, trucks, truck tractors, motor homes, motor vehicles with mounted truck camper, and trailers, semitrailers and pole trailers, respectively, when operated upon any highway within this state and said vehicles shall be equipped as required and all lamp equipment required shall be lighted at the times mentioned in R.S. 32:301. For purposes of the sections enumerated herein, a truck camper, when mounted upon a motor vehicle, shall be considered part of the permanent structure of that motor vehicle. (Acts 1962, No. 310, § 1. Amended by Acts 1974, No. 290, § 1.)

§ 308. Additional equipment required on buses, trucks, truck tractors, trailers, semi-trailers and pole trailers.

In addition to other equipment required in this chapter, the following vehicles shall be equipped as herein stated under the conditions stated in R.S. 32:301.

A. Buses, trucks, motor homes, and motor vehicles with mounted truck camper, eighty or more inches in width shall meet equipment requirements as follows:

(1) On the front: two clearance lamps, one at each side, and all such vehicles manufactured or assembled after December 31, 1972 shall have three identification lamps meeting the specification of Subsection F of this section.

(2) On the rear: two clearance lamps, one at each side, and all such vehicles assembled or manufactured after December 31, 1972 shall have three identification lamps meeting the specifications of Subsection F of this section.

(3) On each side: two side marker lamps and two reflectors one of each at or near the rear and at or near the front.

B. Trailers and semi-trailers eighty inches or more in width, except boat trailers, shall meet equipment requirements as follows:

(1) On the front: two clearance lamps, one at each side.

(2) On the rear: two clearance lamps, one at each side, and all such vehicles manufactured or assembled after December 31, 1972, three identification lamps meeting the specifications of Subsection F of this section.

(3) On each side: two side marker lamps and two reflectors one of each at or near the front and at or near the rear.

C. Truck tractors shall meet equipment requirements as follows:

(1) On the front: two cab clearance lamps, one at each side, and on vehicles manufactured or assembled after December 31, 1972, three identification lamps meeting the specifications of Subsection F of this section.

(2) On each side: two amber side marker lamps and two amber reflectors, one of each at or near the front and at or near the rear.

D. Trailers, semi-trailers and pole trailers thirty feet or more in length shall have one amber side marker lamp and one amber reflector, centrally located with respect to the length of the trailer, on each side. Pole trailers shall also have on each side, at the rearmost support for the load, one combination marker lamp showing amber to the front and red to the rear and side, mounted to indicate maximum width of the pole trailer.

E. Boat trailers eighty inches or more in width shall meet equipment requirements as follows:

(1) On each side: two side marker lamps and two reflectors, one of each at or near the front and at or near the rear, and at or near the midpoint, one clearance lamp performing the function of both a front and rear clearance lamp.

(2) On the rear of boat trailers manufactured or assembled after December 31, 1972, shall be three identification lamps meeting the specifications of Subsection F of this section.

F. Whenever required or permitted by this chapter, identification lamps shall be mounted as close as practicable to the top of the vehicle, and grouped in a horizontal row, one on the vertical center line and one on each side of the vertical center line with lamp centers spaced not less than six inches or more than twelve inches apart; provided, however, that where the cab of a vehicle is not more than forty-two inches wide at the front roof line, a single identification lamp at the center of the cab shall be deemed to comply with the requirements for front identification lamps. (Acts 1962, No. 310, § 1. Amended by Acts 1974, No. 291, § 1.)

CROSS REFERENCES

Louisiana Law. — New motor vehicles to be equipped with reflectors, see La. R.S. 32:305.

Application of succeeding sections, see La. R.S. 32:307.

Mounting of reflectors, clearance lamps and side marker lamps, see La. R.S. 32:310.

Visibility of reflectors, clearance lamps, and marker lamps, see La. R.S. 32:311.

Additional lighting equipment, see La. R.S. 32:320.
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TORTS

• Negligence

•• Proof

••• Violations of Law

•••• General Overview. — Corporation which lent its low-boy trailer to an individual was responsible, in part, for injuries sustained by a motorcyclist who collided with the trailer, where the trailer did not have working brake lights or turn signals as required under La. Rev. Stat. Ann. §§ 32:306(B) and 32:308(B), and therefore the lack of such devices constituted a defect which was unreasonably dangerous. Warren v. Campagna, 686 So. 2d 969, 1996 La. App. LEXIS 3143 (Dec. 27, 1996).

§ 309. Color of clearance lamps, identification lamps, side marker lamps, backup lamps and reflectors.

A. Front clearance lamps, identification lamps and those marker lamps and reflectors on the front or on the side near the front of a vehicle shall display or reflect an amber color.

B. Rear clearance lamps, identification lamps and those marker lamps and reflectors mounted on the rear or on the sides near the rear of a vehicle shall display or reflect a red color.

C. All lighting devices and reflectors mounted on the rear of any vehicle shall display or reflect a red color, except the stop light, which must be red, or other signal device, which may be red, amber or yellow, and except that the light illuminating the license plate shall be white and the light emitted by a backup lamp shall be white. (Acts 1962, No. 310, § 1. Amended by Acts 1974, No. 292, § 1.)

CROSS REFERENCES

Louisiana Law. — Application of succeeding sections, see La. R.S. 32:307.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — White cargo lamp, located on the back side of a pickup truck’s passenger area, is mounted “on the rear” of said vehicle; because a trooper believed that a rear-facing white lamp was being used improperly, there was a valid traffic stop, and evidence of intoxication discovered as a result of that stop was admissible at trial. State v. Brown, 871 So. 2d 1276, 2004 La. App. LEXIS 1358 (May 26, 2004), writ denied by La. 2005-1070, 916 So. 2d 1055, 2005 La. LEXIS 2659 (La. Dec. 9, 2005).

§ 310. Mounting of reflectors, clearance lamps and side marker lamps.

A. Reflectors, when required by R.S. 32:308, shall be mounted at a height not less than 15 inches and not higher than 60 inches above the ground on which the vehicle stands, except that if the highest part of the permanent structure of the vehicle is less than 15 inches the reflector at such point shall be mounted as high as that part of the permanent structure will permit.

The rear reflectors on a pole trailer may be mounted on each side of the bolster or load.

The two red reflectors of a truck tractor may be mounted on the back of the cab at a minimum height of not less than four inches above the height of the rear tires.

Any required red reflector on the rear of the vehicle may be incorporated with the tail lamp, but such reflector shall meet all the other reflector requirements of this chapter.

B. Clearance lamps shall, so far as is practicable, be mounted on the permanent structure of the vehicle in such a manner as to indicate the extreme height and width of the vehicle. Provided, that when rear identification lamps are required and are mounted as high as it is practicable, rear clearance lamps may be mounted at optional height and when the mounting of front clearance lamps results in such lamps failing to indicate the extreme width of the trailer, such lamps may be mounted at optional height but must indicate, as near as practicable, the extreme width of the trailer. Clearance lamps on truck tractors shall be located so as to indicate the extreme width of the truck tractor cab. Clearance lamps and side marker lamps may be mounted in combination provided illumination is given as required herein with reference to both. (Acts 1962, No. 310, § 1. Amended by Acts 1974, No. 293, § 1.)

CROSS REFERENCES

Louisiana Law. — Application of succeeding sections, see La. R.S. 32:307.

§ 311. Visibility of reflectors, clearance lamps, and marker lamps.

A. Every reflector upon any vehicle referred to in R.S. 32:308 shall be of such size and characteristics and so maintained as to be readily visible at nighttime from all distances within 600 feet to 100 feet from the vehicle when directly in front of lawful lower beams of headlamps, except that the visibility for reflectors on vehicles manufactured or assembled prior to January 1, 1970, shall be measured in front of lawful upper beams of headlamps. Reflectors required to be mounted on the sides of the vehicle shall reflect the required color of light to the sides, and those mounted on the rear shall reflect a red color to the rear.

B. Front and rear clearance lamps and identification lamps shall be capable of being seen and distinguished under normal atmospheric conditions at the times lights are required in R.S. 32:301 at all distances between 500 feet and 50 feet from the front and rear, respectively, of the vehicle on which mounted.

C. Side marker lamps shall be capable of being seen and distinguished under normal atmospheric conditions at the times lights are required in R.S. 32:301 at all distances between 500 feet and 50 feet from the side of the vehicle on which mounted. (Acts 1962, No. 310, § 1. Amended by Acts 1974, No. 396, § 1.)

CROSS REFERENCES

Louisiana Law. — Application of succeeding sections, see La. R.S. 32:307.

§ 311.1. Equipment combinations.

Two or more lamps, reflective devices, or items of associated equipment may be combined if the requirements of each lamp, reflective device, and item of associated equipment are met, except that no clearance lamp may be combined optically with any tail lamp or identification lamp. (Added by Acts 1974, No. 395, § 1.)

CROSS REFERENCES

Louisiana Law. — Application of succeeding sections, see La. R.S. 32:307.

§ 312. Obstructed lights not required.

Whenever motor and other vehicles are operated in combination during the time that lights are required, any lamp, except tail lamps, need not be lighted which, by reason of its location on a vehicle of the combination, would be obscured by another vehicle of the combination, but this shall not affect the requirement that lighted clearance lamps be displayed on the front of the foremost vehicle required to have clearance lamps, nor that all lights required on the rear of the rearmost vehicle of any combination shall be lighted. (Acts 1962, No. 310, § 1.)


§ 313. Lamp or flag on projecting load.

Whenever the load upon any vehicle extends to the rear four feet or more beyond the bed or body of such vehicle there shall be displayed at the extreme rear end of the load, at the time specified in R.S. 32:301, a red light or lantern plainly visible from a distance of at least 500 feet to the sides and rear. The red light or lantern required under this Section shall be in addition to the red rear light required upon every vehicle. At any other time there shall be displayed at the extreme rear end of such load a red flag or cloth not less than 12 inches square and so hung that the entire area is visible to the driver of a vehicle approaching from the rear. (Acts 1962, No. 310, § 1.)
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TORTS

• Negligence

•• Defenses

••• Comparative Negligence

•••• General Overview. — Driver was not contributorily negligent pursuant to La. Rev. Stat. Ann. § 32:81(A) since the driver’s van did not hit the truck which was stopped on the four-lane highway without its hazard lights on pursuant to La. Rev. Stat. Ann. § 32:320.1(A), rather the van hit the pipe which was protruding over nine feet from the truck bed without a red flag as was required by La. Rev. Stat. Ann. § 32:313. McCrory v. Rochester, 398 So. 2d 1115, 1981 La. LEXIS 8068 (May 18, 1981).

TRANSPORTATION LAW

• Commercial Vehicles

•• Maintenance & Safety. — Owner of a farm trailer was not liable for failing to attach a red light to an extended rear trailer tongue when the trailer was struck by a motorist attempting to pass because the tongue was not a “load” as defined under La. Rev. Stat. Ann § 32:313 of the Highway Regulatory Act, and the Act also provided an exemption for farm implements temporarily on the road under La. Rev. Stat. Ann § 32:53(C). Dawson v. Clark, 564 So. 2d 1291, 1990 La. App. LEXIS 1605 (June 20, 1990), writ of certiorari denied by 568 So. 2d 1085, 1990 La. LEXIS 2623 (La. 1990).

§ 314. Lamps on parked vehicles.

A. Every vehicle shall be equipped with one or more lamps which, when lighted, shall display a white or amber light visible from a distance of 1,000 feet to the front of the vehicle, and a red light visible from a distance of 1,000 feet to the rear of the vehicle. The location of said lamp or lamps shall always be such that at least one lamp or combination of lamps meeting the requirements of this section is installed as near as practicable to the side of the vehicle which is closest to passing traffic.

B. Whenever a vehicle is lawfully parked upon a street or highway during the hours between a half hour after sunset and a half hour before sunrise and in the event there is sufficient light to reveal persons and vehicles within a distance of 1,000 feet upon such street or highway, no lights need be displayed upon such parked vehicle.

C. Whenever a vehicle is parked or stopped upon a roadway or shoulder adjacent thereto, whether attended or unattended, during the hours between a half hour after sunset and a half hour before sunrise and there is insufficient light to reveal any person or object within a distance of 1,000 feet upon such highway, such vehicle so parked or stopped shall be equipped with and shall display lamps meeting the requirements of Subsection A.

D. Any lighted head lamps upon a parked vehicle shall be depressed or dimmed.

E. When the parking lamps are activated, the tail lamps, license plate lamps, and side marker lamps shall also be activated.

F. The foregoing provisions shall not apply to motorcycles or motor driven cycles. (Acts 1962, No. 310, § 1. Amended by Acts 1974, No. 227, § 1.)

CROSS REFERENCES

Municipal Law. — Parking generally -lights on parked vehicles. New Orleans Code of Ordinance § 154-863.
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TORTS

• Negligence

•• Defenses

••• Comparative Negligence

•••• General Overview. — Where it was not shown that the lights on a trailer and a pick-up truck were not the appropriate signal lights under La. Rev. Stat. Ann. § 32:314, the driver of the truck was not contributorily negligent for failing to protect traffic, as required by La. Rev. Stat. Ann. § 32:141. Little v. Mississippi Chemical Express, Inc., 285 So. 2d 267, 1973 La. App. LEXIS 6727 (Nov. 5, 1973), writ of certiorari denied by 288 So. 2d 357, 1974 La. LEXIS 3200 (La. 1974).

• Transportation Torts

•• Motor Vehicles. — In a wrongful death action arising out of an accident in which an automobile struck a pedestrian, the court refused to fashion a rule which would require drivers to slow their speeds every time they dimmed their lights or to always travel at speeds which would allow them to stop within the range of their headlights; under the circumstances, plaintiffs failed to establish that defendant was driving too fast and violated any duty to decedent based on La. Rev. Stat. Ann.§32:64. Shroyer v. Grush, 555 So. 2d 534, 1989 La. App. LEXIS 2619 (Dec. 14, 1989), writ of certiorari denied by 559 So. 2d 139, 1990 La. LEXIS 506 (La. 1990), writ of certiorari denied by 559 So. 2d 140, 1990 La. LEXIS 503 (La. 1990).

Where witnesses testified that they observed lighted lamps ona truck that was pulled to the side of the road, the truck driver was in compliance with La. Rev. Stat. Ann. 32:314(B) and was not found negligent in an action for damages caused by a motorist’s accident with the truck. Billiot v. Bourg, 317 So. 2d 684, 1975 La. App. LEXIS 3942 (June 30, 1975), reversed by 338 So. 2d 1148, 1976 La. LEXIS 3983 (La. 1976).

TRANSPORTATION LAW

• Private Vehicles

•• Traffic Regulation

••• General Overview. — In a wrongful death action arising from a rear-end collision between an automobile and a truck, a judgment in favor of the parents of a decedent who was driving the automobile was affirmed where failure to keep the truck lighted as required by La. Rev. Stat. Ann. § 32:304(A) and La. Rev. Stat. Ann. § 32:314 was a cause in fact of the collision; the circumstances of the decedent’s colliding with the rear of the stopped truck did not support any conclusion that the decedent failed to keep a proper lookout in view of the fact that the truck was improperly lighted. Miller v. Kinney, 213 So. 2d 124, 1968 La. App. LEXIS 4448 (July 29, 1968), writ of certiorari denied by 252 LA. 962, 215 So. 2d 129, 1968 La. LEXIS 2515 (1968).

§ 315. Lamps on farm tractors, farm equipment and implements of husbandry.

A. Every farm tractor and every self-propelled farm equipment unit of husbandry not equipped with an electric lighting system shall at all times mentioned in R.S. 32:301 be equipped with at least one lamp displaying a white light visible when lighted from a distance of not less than 500 feet to the front of such vehicle and shall also be equipped with at least one lamp displaying a red light visible when lighted from a distance of not less than 500 feet to the rear of such vehicle.

B. Every self-propelled unit of farm equipment not equipped with an electric lighting system shall at all times mentioned in R.S. 32:301, in addition to the lamps required in Sub-section A, be equipped with two reflectors visible from all distances within 600 feet to 100 feet to the rear when directly in front of lawful upper beams of head lamps.

C. Every combination of farm tractor and towed unit of farm equipment or implement of husbandry not equipped with an electric lighting system at all times mentioned in R.S. 32:301 shall be equipped with the following lamps:

(1) At least one lamp mounted to indicate as nearly as practicable the extreme left projection of said combination and displaying a white light visible when lighted from a distance of not less than 500 feet to the front of said combination, and

(2) Two lamps each displaying a red light visible when lighted from a distance of not less than 500 feet to the rear thereof and two red reflectors visible from all distances within 600 feet to 100 feet to the rear thereof when illuminated by the upper beams of head lamps.

D. Every farm tractor and every self-propelled unit of farm equipment or implement of husbandry equipped with an electric lighting system shall at all times mentioned in R.S. 32:301 be equipped with two single beam or multiple beam head lamps meeting the requirements of R.S. 32:323 or 32:321 respectively or, as an alternative, R.S. 32:325, and at least one red lamp visible when lighted from a distance of not less than 500 feet to the rear provided, that every such self propelled unit of farm equipment other than a farm tractor shall have two such red lamps or, as an alternative, one such red lamp and two red reflectors visible from all distances within 600 feet to 100 feet when directly in front of lawful upper beams of head lamps.

E. Every combination of farm tractor and towed farm equipment or towed implement of husbandry equipped with an electric lighting system shall at all times mentioned in R.S. 32:301 be equipped with lamps as follows:

(1) The farm tractor element of every such combination shall be equipped as required in Sub-section D of this Section.

(2) The towed unit of farm equipment or implement of husbandry element of such combination shall be equipped with two red lamps visible when lighted from a distance of not less than 500 feet to the rear or, as an alternative, two red reflectors visible to the rear directly in front of lawful upper beams of head lamps.

(3) Said combinations shall also be equipped with a lamp displaying a white or amber light, or any shade of color between white and amber, visible when lighted from a distance of not less than 500 feet to the front and a lamp displaying a red light visible when lighted from a distance of not less than 500 feet to the rear.

F. The lamps and reflectors required in this Section shall be so positioned as to show from front and rear as nearly as practicable the extreme projection of the vehicle carrying them on the side of the roadway used in passing such vehicle. If a farm tractor, or a unit of farm equipment, whether self-propelled or towed, is equipped with two or more lamps or reflectors visible from the front or two or more lamps or reflectors visible from the rear, such lamps or reflectors shall be so positioned that the extreme projections both to the left and to the right of said vehicle shall be indicated as nearly as practicable. (Acts 1962, No. 310, § 1.)

§ 315.1. Reflecting tape on trailers hauling sugarcane.

Every trailer hauling sugarcane shall be marked with reflecting tape affixed to its rear and sides. The department shall adopt rules governing the placement of and standards for the tape and may require other reflective devices on trailers hauling sugarcane for the safety of motorists. (Acts 2001, No. 239, § 1.)

§ 316. Lamps on other vehicles and equipment.

A. Every vehicle, including animal drawn vehicles and vehicles referred to in R.S. 32:53, not specifically required by the provisions of this article to be equipped with lamps or other lighting devices, shall at all times specified in R.S. 32:301 be equipped with at least one lamp displaying a white light visible from a distance of not less than 1,000 feet to the front of said vehicle, and shall also be equipped with two lamps displaying red light visible from a distance of not less than 1,000 feet to the rear of said vehicle, or as an alternative, one lamp displaying a red light visible from a distance of not less than 1,000 feet to the rear and two red reflectors visible from a distance of 100 to 600 feet to the rear when illuminated by lawful lower beams of head lamps.

B. After January 1, 1975, every animal drawn vehicle shall at all times be equipped with a slow-moving vehicle emblem complying with the provisions of R.S. 32:377. (Acts 1962, No. 310, § 1. Amended by Acts 1974, No. 228, § 1.)
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TRANSPORTATION LAW

• Private Vehicles

•• Safety Standards

••• General Overview. — Pursuant to former La. Rev. Stat. Ann. § 32:296 (now La. Rev. Stat. Ann. § 32:316), all vehicles not coming within the provisions of former La. Rev. Stat. Ann. § 32:293 (now La. Rev. Stat. Ann. § 32:304), operated on the public highways, were required to be equipped with a red rear light visible for a distance of at least 500 feet (now 1,000 feet). Page v. Northern Ins. Co., 117 So. 2d 279, 1959 La. App. LEXIS 1142 (Dec. 22, 1959).

•• Traffic Regulation

••• General Overview. — In a personal injury action arising out of a collision between a vehicle and a tractor-trailer, an appellate court erred in holding that the tractor-trailer driver’s noncompliance with former La. Rev. Stat. Ann. § 32:293 (now La. Rev. Stat. Ann. § 32:304) and former La. Rev. Stat. Ann. § 32:296 (now La. Rev. Stat. Ann. § 32:316), was, at the most, a remote cause of the accident and did not constitute contributory negligence. All parties to the proceedings admitted that the trailer was not equipped with lights or reflectors, in violation of former La. Rev. Stat. Ann. § 32:293 (now La. Rev. Stat. Ann. § 32:304) and former La. Rev. Stat. Ann. § 32:296 (now La. Rev. Stat. Ann. § 32:316), and there was a causal connection between the unlighted trailer and the collision. D & D Planting Co. v. Employers Casualty Co., 240 LA. 684, 124 So. 2d 908, 1960 La. LEXIS 1064 (Dec. 12, 1960).

§ 317. Spotlights and auxiliary lamps.

A. (1) A spotlight shall be authorized only on motor vehicles which meet one of the following conditions:

(a) The vehicle is a publicly owned emergency vehicle.

(b) The vehicle is operated by a public service corporation as approved by the secretary of the Department of Public Safety.

(c) The spotlight is for use within a municipality where such use is specifically permitted by special ordinance and such use shall be restricted to such municipalities.

(d) The vehicle is owned and operated by a farmer. A spotlight authorized by this Subparagraph:

(i) Shall only be mounted on the back panel of the cab of a pickup truck,

(ii) Shall not rotate more than 180 degrees at the rear of the cab,

(iii) Shall not face the front of the vehicle at any time,

(iv) Shall be used solely for agricultural purposes, and

(v) Shall not be operated on any state or local highway.

(2) When use of a spotlight is permitted, every such illuminated spotlight shall be operated upon approaching another vehicle so that no part of the high intensity portion of the beam will be directed to the left of the prolongation of the extreme left side of the vehicle nor more than one hundred feet ahead of the vehicle.

B. Any motor vehicle may be equipped with not more than two fog lamps mounted on the front of the vehicle at a height of not less than 12 inches nor more than 30 inches above the level surface upon which the vehicle stands and so aimed that when the vehicle is not loaded none of the high intensity portion of the light to the left of the center of the vehicle shall at a distance of 25 feet ahead project higher than a level of 4 inches below the level of the center of the lamp from which it comes. Lighted fog lamps meeting the above requirements may be used with lower head lamp beams as specified in R.S. 32:321.

C. Any motor vehicle may be equipped with not more than two auxiliary passing lamps mounted on the front of the vehicle at a height not less than 24 inches nor more than 42 inches above the level surface upon which the vehicle stands. The provisions of R.S. 32:321 shall apply to any combination of head lamps and auxiliary passing lamps.

D. Any motor vehicle may be equipped with not more than two auxiliary driving lamps mounted on the front of the vehicle at a height not less than 16 inches nor more than 42 inches above the level surface upon which the vehicle stands. The provisions of R.S. 32:321 shall apply to any combination of head lamps and auxiliary driving lamps. (Acts 1962, No. 310, § 1; Acts 1982, No. 225, § 1. Acts 1984, No. 74, § 1.)

CROSS REFERENCES

Municipal Law. — Traffic code > spotlights and auxiliary lamps. Baton Rouge Code of Ordinance § 11:253.

§ 318. Audible and visual signals on certain vehicles.

A. Every authorized emergency vehicle, except privately owned vehicles belonging to members of an organized volunteer fire department or fire district shall, in addition to any other equipment and distinctive markings required by this Chapter, be equipped with a siren, exhaust whistle, or bell capable of giving an audible signal.

B. Every type I school bus purchased new after the effective date of this Subsection used for the transportation of school children shall, in addition to any other equipment and distinctive markings required by this Chapter, be equipped with the following signal lights and devices:

(1) Every type I school bus purchased new after the effective date of this Subsection shall be equipped with signal lamps mounted as high and as widely spaced laterally as practicable, which shall be capable of displaying to the front two alternately flashing red lights located at the same level and to the rear two alternately flashing red lights located at the same level, and these lights shall have sufficient intensity to be visible at five hundred feet in normal sunlight.

(2) Every type I school bus purchased new after the effective date of this Subsection shall be equipped with two semaphore signs mounted on the left side of the bus, one as near the front of the cab of the bus as practicable and one as near the rear of the body of the bus as practicable, said semaphore signs to be not less than eighteen inches in diameter, painted red, with the word “Stop” on each side thereof in white letters not less than six inches in height. Each semaphore sign shall be a standard octagonal sign containing two flashing red lamps which are visible from both sides of the extended sign. These signs shall be constructed so as to fold back against the side of the bus when at rest and capable of being extended perpendicular to the side of the bus with controls operated by the driver.

(3) Every type II school bus purchased new after the effective date of this Subsection shall be equipped with at least one semaphore sign which shall comply with the requirements in R.S. 32:318(B)(2).

(4) Every school bus purchased new after the effective date of this Subsection shall, in addition to the lights required by Subsection B(1), be equipped with yellow signal lamps mounted near each of the four red lamps and at the same level but closer to the vertical center line of the bus, which shall display two alternately flashing yellow lights to the front and two alternately flashing yellow lights to the rear, and these lights shall be visible at five hundred feet in normal sunlight. These lights shall be displayed by the school bus driver at least one hundred feet, but not more than five hundred feet, before (but not during) every stop at which the alternately flashing red lights required by Subsection B(1) shall be activated.

C. Every authorized emergency vehicle shall, in addition to any equipment and distinctive markings required by this Chapter, be equipped with signal lamps mounted as high and as widely spaced laterally as practicable, which shall be capable of displaying to the front two alternately flashing red lights located at the same level and to the rear two alternately flashing red lights located at the same level, and these lights shall have sufficient intensity to be visible at five hundred feet in normal sunlight. In lieu of the alternately flashing red lights in the front, an authorized emergency vehicle may be equipped with a large revolving red light on the roof which is discernible in all directions and which shall also have sufficient intensity to be visible at five hundred feet in normal sunlight. In lieu of the large revolving red light on the roof, authorized emergency vehicles of organized fire companies only shall be equipped with a large revolving alternating red and white light on the roof encased in a clear dome, which is discernible in all directions and which shall also have sufficient intensity to be visible at five hundred feet in normal sunlight.

D. A police vehicle when used as an authorized emergency vehicle may, but need not, be equipped with alternately flashing red lights specified herein.

E. The use of the signal equipment described herein shall impose upon drivers of other vehicles the obligation to yield the right of way and to stop as prescribed in R.S. 32:80 and 32:125.

F. (1) In lieu of the alternating flashing red lights in the front of the vehicle, or of the large revolving red light on the roof of the vehicle, all law enforcement officers are hereby authorized to equip, operate, and use motor vehicles with blue colored electric emergency lights in the exercise of their official duties. These lights shall have sufficient intensity to be visible at five hundred feet in normal sunlight.

(2) All persons other than law enforcement officers on official duty are prohibited from equipping, operating, or using motor vehicles with blue colored electric lights thereon.

G. (1) Notwithstanding any other provision of law to the contrary, privately owned motor vehicles belonging to members of the emergency medical team as designated by the commander of the United States Army Community Hospital at Fort Polk may be equipped with a large flashing red light which shall have sufficient intensity to be visible at five hundred feet in normal sunlight.

(2) The commander shall submit the name and motor vehicle license number of each member of the emergency medical team to the secretary of the Department of Public Safety and the secretary of the Department of Transportation and Development.

(3) The secretary of the Department of Public Safety shall issue, after review and recommendation of the secretary of the Department of Transportation and Development, to each team member a letter of authorization for the use of the light whenever the member is en route to the hospital in an emergency as declared by the hospital commander.

(4) The letter of authorization shall be located within the vehicle for which it has been issued. The provisions of R.S. 32:24 shall extend to the driver of any vehicle issued the letter of authorization under this Subsection.

H. Notwithstanding any provision of law to the contrary, all publicly owned fire trucks with fire apparatuses and publicly owned ambulances may use blue colored electric lights. The lights shall be on the rear of the vehicle and shall not exceed fifty percent of the visual lights. For the purposes of this Section, “fire truck” shall have the same meaning as provided for in R.S. 32:1252(18)(a). (Added by Acts 1962, No. 310, § 1; Amended by Acts 1966, No. 147, § 1; Acts 1966, No. 225, § 1; Acts 1966, No. 373, § 1; Acts 1977, No. 262, § 1, eff. July 7, 1977; Acts 1980, No. 160, § 1; Acts 1983, No. 100, § 1; Acts 2010, No. 592, § 1, eff. Aug. 15, 2010; Acts 2010, No. 861, § 14, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 592 added (H).

The 2010 amendment by No. 861 added the (F)(1) and (F)(2) designations.

CROSS REFERENCES

Louisiana Law. — Overtaking and passing school buses, see La. R.S. 32:80.

Boats maintained for enforcement; vehicle equipment, see La. R.S. 56:55.3.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 32:218(F); R.S. 14:30, OPINION No. 81-15, La. Atty. Gen. Op. No. 1981-15; 1981 La. AG LEXIS 444.

We must conclude that private security companies are prohibited from use of red or blue flashing lights as they are neither law enforcement vehicles or authorized emergency vehicles. R.S. 32:318(c)(f) R.S. 32.1, OPINION No. 82-1044, La. Atty. Gen. Op. No. 1982-1044; 1982 La. AG LEXIS 146.

R.S. 32:1(1) provides for the fire chief to designate a privately owned vehicle of a volunteer fire fighter to be an “authorized emergency vehicle.” R.S. 32:351(D) allows such an “authorized emergency vehicle” to be equipped with a siren. R.S. 32:318(C) mandates that an “authorized emergency vehicle” be equipped with the appropriate flashing light., OPINION NUMBER 94-175, La. Atty. Gen. Op. No. 1994-175; 1994 La. AG LEXIS 127.

The Starks Volunteer EMS Association qualifies as a “public service corporation” under R.S. 32:1(1)., OPINION 95-196, La. Atty. Gen. Op. No. 1995-196; 1995 La. AG LEXIS 163.

Vehicles driven by security officers who police the Strategic Petroleum Reserve facilities are considered authorized emergency vehicles which must be equipped with red flashing lights and may be equipped with blue flashing lights., OPINION 02-0351, La. Atty. Gen. Op. No. 2002-0351; 2002 La. AG LEXIS 389.

§ 319. Signal lamps and signal devices.

A. Any vehicle may be equipped and when required under this chapter, shall be equipped with a stop lamp or lamps on the rear of the vehicle which shall display a red light, visible from a distance of not less than 300 feet to the rear in normal sunlight, and which shall be actuated upon application of the service (foot) brake, and which may, but need not be, incorporated with one or more other rear lamps.

B. Any vehicle may be equipped and when required under R.S. 32:306(B) shall be equipped with electric turn signals which shall indicate an intention to turn by flashing lights showing to the front and rear of a vehicle or on a combination of vehicles, on the side of the vehicle or combination toward which the turn is to be made. The lamps showing to the front shall be mounted on the same level and as widely spaced laterally as practicable and, when signaling, shall emit amber light, provided that on any vehicle manufactured prior to January 1, 1969, the lamps showing to the front may emit white or amber light, or any shade of light between white and amber. The lamps showing to the rear shall be mounted on the same level and as widely spaced laterally as practicable, and, when signaling, shall emit a red or amber light, or any shade of color between red and amber. Turn signal lamps on vehicles 80 inches or more in overall width shall be visible from a distance of not less than 500 feet to the front and rear in normal sunlight. Turn signal lamps on vehicles less than 80 inches wide shall be visible at a distance of not less than 300 feet to the front and rear in normal sunlight. Turn signal lamps may, but need not be, incorporated in other lamps on the vehicle.

C. A truck-tractor need not be equipped with turn signal lamps mounted on the rear provided the turn signal lamps mounted at or near the front are double-faced and so located as to be visible both to the front and to the rear from a distance of not less than 500 feet in normal sunlight. (Acts 1962, No. 310, § 1. Amended by Acts 1974, No. 229, § 1.)

CROSS REFERENCES

Louisiana Law. — Stop lamps and turn signals required on new motor vehicles, see La. R.S. 32:306.

§ 320. Additional lighting equipment.

A. Any motor vehicle may be equipped with not more than two side or fender lamps which shall emit an amber or white light without glare.

B. Any motor vehicle may be equipped with not more than one running board courtesy lamp on each side thereof which shall emit a white or amber light without glare.

C. Any motor vehicle may be equipped with not more than two backup lamps either separately or in combination with other lamps, but any such backup lamp shall not be lighted when the motor vehicle is in forward motion.

Backup lights are required on all passenger vehicles manufactured after January 1, 1969. The backup lamp shall be illuminated when the ignition switch is energized and reverse gear is engaged. Backup lamps shall not be lighted when the vehicle is in forward motion. Backup lamps shall be mounted on the rear so that the center of the lens, or at least one lamp is visible from any eye point elevation from at least six feet to two feet above the horizontal plane on which the vehicle is standing; and from any position in the area, rearward of a verticle plane perpendicular to the longitudinal axis of the vehicle, six feet to the rear of the vehicle and extending three feet beyond each side of the vehicle. Maximum candlepower is 300 cp total.

D. Any vehicle eighty inches or more in overall width, if not otherwise required by R.S. 32:308, may be equipped with not more than three identification lamps showing to the front which shall emit an amber light without glare and not more than three identification lamps showing to the rear which shall emit a red light without glare. Such lamps shall be mounted as specified in Subsection (F) of R.S. 32:308.

E. Any vehicle may be equipped with one or more side marker lamps and any such lamp may be flashed in conjunction with turn or vehicular hazard warning signals. Side marker lamps located toward the front of a vehicle shall be amber and side marker lamps located toward the rear shall be red. (Acts 1962, No. 310, § 1. Amended by Acts 1974, No. 226, § 1.)

§ 320.1. Vehicular hazard warning signals.

A. Any vehicle may be equipped with lamps for the purpose of warning the operators of other vehicles of the presence of a vehicular traffic hazard requiring the exercise of unusual care in approaching, overtaking or passing.

B. Every vehicle other than a motorcycle or motor-driven cycle registered in this state and manufactured or assembled after December 31, 1972, shall be equipped with vehicular hazard warning signal lamps meeting the requirements of this section.

C. Vehicular hazard warning signal lamps used to display such warning to the front shall be mounted at the same level and as widely spaced laterally as practicable and shall display simultaneously flashing amber lights, provided that on any vehicle manufactured prior to January 1, 1975, the lamps showing to the front may display simultaneously flashing white or amber lights, or any shade of color between white and amber. The lamps used to display such warning to the rear shall be mounted at the same level and as widely spaced laterally as practicable, and shall show simultaneously flashing amber or red lights, or any shade of color between amber and red. These warning lights shall be visible from a distance of not less than 500 feet in normal sunlight on vehicles 80 inches or more in overall width and 300 feet in normal sunlight on vehicles less than 80 inches in overall width. (Added by Acts 1974, No. 225, § 1.)

CROSS REFERENCES

Louisiana Law. — Farm equipment on highway shoulders, see La. R.S. 32:298.
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TORTS

• Negligence

•• Defenses

••• Comparative Negligence

•••• General Overview. — Driver was not contributorily negligent pursuant to La. Rev. Stat. Ann. § 32:81(A) since the driver’s van did not hit the truck which was stopped on the four-lane highway without its hazard lights on pursuant to La. Rev. Stat. Ann. § 32:320.1(A), rather the van hit the pipe which was protruding over nine feet from the truck bed without a red flag as was required by La. Rev. Stat. Ann. § 32:313. McCrory v. Rochester, 398 So. 2d 1115, 1981 La. LEXIS 8068 (May 18, 1981).

§ 321. Multiple beam road lighting equipment.

Except as hereinafter provided, the head lamps or the auxiliary driving lamps or the auxiliary passing lamp or combinations thereof on motor vehicles other than motorcycles or motor-driven cycles shall be so arranged that the driver may control the selection between the distributions of light projected to different elevations, subject to the following requirements and limitations:

(1) There shall be an uppermost distribution of light, or composite beam, so aimed and of such intensity as to reveal persons and vehicles at a distance of at least 500 feet ahead for all conditions of loading.

(2) There shall be a lowermost distribution of light, or composite beam, so aimed and of such intensity to reveal persons and vehicles at a distance of at least 150 feet ahead; and on a straight level road under any condition of loading none of the high intensity portion of the beam shall be directed to strike the eye of an approaching driver.

(3) Every new motor vehicle, other than a motorcycle or motor-driven cycle, registered in this state after January 1, 1955, which has multiple beam road lighting equipment shall be equipped with a beam indicator, which shall be lighted whenever the uppermost distribution of light from the head lamps is in use, and shall not otherwise be lighted. Said indicator shall be so designed and located that when lighted it will be readily visible without glare to the driver of the vehicle so equipped. (Acts 1962, No. 310, § 1.)

CROSS REFERENCES

Louisiana Law. — Spotlights and auxiliary lamps, see La. R.S. 32:317.

Use of multiple beam road lighting equipment, see La. R.S. 32:322.

Lighting equipment on motor-driven cycles, see La. R.S. 32:324.

Municipal Law. — Traffic code > multiple-beam road-lighting equipment. Baton Rouge Code of Ordinance § 11:254.
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TORTS

• Negligence

•• General Overview. — In a wife’s negligence suit against a county sheriff for the death of her husband, where no testimony was elicited on the specific issue of whether high beams were warranted at the time of the accident, and the deputy testified that a vehicle was approaching from the opposite direction, the evidence presented at trial did not support the wife’s argument that the failure to use high beam headlights at the time of the accident constituted negligence. Novosyolova v. Stephens, 850 So. 2d 29, 2003 La. App. LEXIS 1809 (June 11, 2003).

•• Proof

••• Violations of Law

•••• General Overview. — Where a driver testified that with his headlights on low beam his frontal vision extended from 50 to 60 feet, the lack of illumination to a distance of 150 feet with low beam was a violation of La. Rev. Stat. Ann. § 32:321; La. Rev. Stat. Ann. § 32:321 requires headlights on high beam to light the roadway for a distance of 500 feet ahead and 150 feet ahead on low beam. Tillman v. Canal Ins. Co., 305 So. 2d 602, 1974 La. App. LEXIS 4278 (Nov. 12, 1974), writ of certiorari denied by 307 So. 2d 630, 1975 La. LEXIS 3706 (La. 1975).

Trial court properly entered judgment for driver and the driver’s insurer in a negligence action seeking damages for the death of a teenage boy because the boy’s riding of a motorcycle without a tail light was negligence per se. Attaway v. Schluntz, 208 So. 2d 332, 1968 La. App. LEXIS 5448 (Mar. 4, 1968), writ of certiorari denied by 252 LA. 263, 210 So. 2d 506, 1968 La. LEXIS 2736 (1968).

• Transportation Torts

•• Motor Vehicles. — In a suit arising out of the death of a bicyclist, who on a dark night entered an intersection against a red light and collided with a vehicle, and who while lying in the road was run over by a second vehicle that was proceeding at or near the speed limit with its lights on, the jury verdict holding the driver of the second vehicle not at fault in the bicyclist’s death, based on the evidence establishing a reasonable factual basis to conclude that the driver was faced with circumstances making the accident unavoidable, was not manifestly erroneous or clearly wrong. Jackson v. Scott Truck & Tractor, Inc., 736 So. 2d 987, 1999 La. App. LEXIS 1336 (May 5, 1999).

In a wrongful death action arising out of an accident in which an automobile struck a pedestrian, the court refused to fashion a rule which would require drivers to slow their speeds every time they dimmed their lights or to always travel at speeds which would allow them to stop within the range of their headlights; under the circumstances, plaintiffs failed to establish that defendant was driving too fast and violated any duty to decedent based on La. Rev. Stat. Ann.§32:64. Shroyer v. Grush, 555 So. 2d 534, 1989 La. App. LEXIS 2619 (Dec. 14, 1989), writ of certiorari denied by 559 So. 2d 139, 1990 La. LEXIS 506 (La. 1990), writ of certiorari denied by 559 So. 2d 140, 1990 La. LEXIS 503 (La. 1990).

Where a driver testified that with his headlights on low beam his frontal vision extended from 50 to 60 feet, the lack of illumination to a distance of 150 feet with low beam was a violation of La. Rev. Stat. Ann. § 32:321; La. Rev. Stat. Ann. § 32:321 requires headlights on high beam to light the roadway for a distance of 500 feet ahead and 150 feet ahead on low beam. Tillman v. Canal Ins. Co., 305 So. 2d 602, 1974 La. App. LEXIS 4278 (Nov. 12, 1974), writ of certiorari denied by 307 So. 2d 630, 1975 La. LEXIS 3706 (La. 1975).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — We must conclude that private security companies are prohibited from use of red or blue flashing lights as they are neither law enforcement vehicles or authorized emergency vehicles. R.S. 32:318(c)(f) R.S. 32.1, OPINION No. 82-1044, La. Atty. Gen. Op. No. 1982-1044; 1982 La. AG LEXIS 146.

§ 322. Use of multiple beam road lighting equipment.

A. Whenever a motor vehicle is being operated on a roadway or shoulder adjacent thereto during the times specified in R.S. 32:301, the driver shall use a distribution of light or composite beam, directed high enough and of sufficient intensity to reveal persons and vehicles at safe distance in advance of the vehicle subject to the following requirements and limitations.

B. Whenever a driver of a vehicle approaches an oncoming vehicle within 500 feet, such driver shall use a distribution of light, or composite beam, so aimed that the glaring rays are not projected into the eyes of the oncoming driver. The lowermost distribution of light, or composite beam, specified in R.S. 32:321, shall be dimmed to avoid glare at all times, regardless of road contour and loading.

C. Whenever the driver of a vehicle follows another vehicle within 200 feet to the rear, except when engaged in the act of overtaking or passing, such driver shall use a distribution of light permissible under this Chapter other than the uppermost distribution of light specified in R.S. 32:321(1).

D. Whenever the driver of a vehicle approaches an oncoming vehicle within five hundred feet or follows another vehicle two hundred feet to the rear, such driver shall not use any fog lamps or other auxiliary driving or passing lamps, except during periods of inclement weather or fog. (Acts 1962, No. 310, § 1; Acts 1988, No. 598, § 1.)

CROSS REFERENCES

Municipal Law. — Traffic code > headlamps; when low beam required (city). Baton Rouge Code of Ordinance § 11:283.
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TORTS

• Negligence

•• General Overview. — In a wife’s negligence suit against a county sheriff for the death of her husband, where no testimony was elicited on the specific issue of whether high beams were warranted at the time of the accident, and the deputy testified that a vehicle was approaching from the opposite direction, the evidence presented at trial did not support the wife’s argument that the failure to use high beam headlights at the time of the accident constituted negligence. Novosyolova v. Stephens, 850 So. 2d 29, 2003 La. App. LEXIS 1809 (June 11, 2003).

•• Proof

••• Violations of Law

•••• General Overview. — Trial court did not err in finding that the city and police officers were free from fault in plaintiffs’ wrongful death action because the police officer’s violation of La. Rev. Stat. Ann. § 32:322, which required motorists to dim their lights 500 feet from approaching motorists, was merely a violation of a criminal safety statute and did not constitute negligence per se. Blunck v. Lloyds Underwriters, 640 So. 2d 466, 1994 La. App. LEXIS 1427 (May 4, 1994), writ of certiorari denied by La. 94-1441, 642 So. 2d 1290, 1994 La. LEXIS 2161 (La. Sept. 23, 1994).

• Transportation Torts

•• Motor Vehicles. — In a wrongful death action arising out of an accident in which an automobile struck a pedestrian, the court refused to fashion a rule which would require drivers to slow their speeds every time they dimmed their lights or to always travel at speeds which would allow them to stop within the range of their headlights; under the circumstances, plaintiffs failed to establish that defendant was driving too fast and violated any duty to decedent based on La. Rev. Stat. Ann.§32:64. Shroyer v. Grush, 555 So. 2d 534, 1989 La. App. LEXIS 2619 (Dec. 14, 1989), writ of certiorari denied by 559 So. 2d 139, 1990 La. LEXIS 506 (La. 1990), writ of certiorari denied by 559 So. 2d 140, 1990 La. LEXIS 503 (La. 1990).

A driver who approached another vehicle with its bright lights on was found to be jointly negligent for causing the other vehicle, which struck a rut in the shoulder of the road, to lose control, because the driver had failed to dim his lights as required by La. Rev. Stat. Ann. § 32:322. Brummerloh v. Firemen’s Ins. Co., 377 So. 2d 1301, 1979 La. App. LEXIS 3215 (Nov. 12, 1979).

§ 323. Single-beam road-lighting equipment.

Head lamps arranged to provide a single distribution of light shall be permitted on motor vehicles manufactured and sold prior to January 1, 1955 in lieu of multiple beam road lighting equipment herein specified if the single distribution of light complies with the following requirements and limitations:

(1) The head lamps shall be so aimed that when the vehicle is not loaded none of the high intensity portion of the light shall at a distance of 25 feet ahead project higher than a level of 5 inches below the level of the center of the lamp from which it comes, and in no case higher than 42 inches above the level on which the vehicle stands at a distance of 75 feet ahead.

(2) The intensity shall be sufficient to reveal persons and vehicles at a distance of at least 200 feet. (Acts 1962, No. 310, § 1.)

CROSS REFERENCES

Louisiana Law. — Lamps on farm tractors, farm equipment and implements of husbandry, see La. R.S. 32:315.

§ 324. Lighting equipment on motor-driven cycles.

The head lamp or head lamps upon every motor-driven cycle may be of the single-beam or multiple-beam type but in either event shall comply with the requirements and limitations as follows:

(1) Every said head lamp or head lamps on a motor-driven cycle shall be of sufficient intensity to reveal a person or a vehicle at a distance of not less than 100 feet when the motor-driven cycle is operated at any speed less than 25 miles per hour and at a distance of not less than 200 feet when the motor-driven cycle is operated at a speed of 25 or more miles per hour, and at a distance of not less than 300 feet when the motor-driven cycle is operated at a speed of 35 or more miles per hour.

(2) In the event the motor-driven cycle is equipped with a multiple beam head lamp or head lamps the upper beam shall meet the minimum requirements set forth above and shall not exceed the limitations set forth in R.S. 32:321(1), and the lowermost beam shall meet the requirements applicable to a lowermost distribution of light as set forth in R.S. 32:321(2).

(3) In the event the motor-driven cycle is equipped with a single beam lamp or lamps, said lamp or lamps shall be so aimed that when the vehicle is loaded none of the high intensity portion of light, at a distance of 25 feet ahead, shall project higher than the level of the center of the lamp from which it comes. (Acts 1962, No. 310, § 1.)

§ 325. Alternate road-lighting equipment.

Any motor vehicle may be operated under the conditions specified in R.S. 32:301 when equipped with two lighted lamps upon the front thereof capable of revealing persons and objects 75 feet ahead in lieu of lamps required in R.S 32:321 or 32:323, provided, however, that at no time shall it be operated at a speed in excess of 20 miles per hour but only on such highways, or parts thereof, that such slow speeds are permitted. (Acts 1962, No. 310, § 1.)

CROSS REFERENCES

Louisiana Law. — Lamps on farm tractors, farm equipment and implements of husbandry, see La. R.S. 32:315.

§ 326. Number of driving lamps required or permitted; parking lights.

A. At all times specified in R.S. 32:301, at least two lighted lamps shall be displayed, one on each side at the front of every motor vehicle other than a motorcycle or motor-driven cycle, except when such vehicle is parked subject to regulations governing lights on parked vehicles.

B. Whenever a motor vehicle equipped with head lamps as herein required is also equipped with any auxiliary lamps or any other lamp on the front thereof projecting a beam of intensity greater than 300 candlepower, not more than a total of four of any such lamps on the front of a vehicle shall be lighted at any one time when upon a highway of this state.

C. No moving vehicle upon any public highway within this state shall be operated with only the parking lights for illumination. (Acts 1962, No. 310, § 1. Amended by Acts 1964, No. 331, § 1.)

§ 327. Special restrictions on lamps.

A. Any lighted lamp or illuminating device upon a motor vehicle, other than head lamps, spotlamps, auxiliary lamps, flashing turn signals, emergency vehicle warning lamps and school bus warning lamps, which project a beam of light of an intensity greater than 300 candlepower shall be so directed that no part of the high intensity portion of the beam will strike the level of the roadway on which the vehicle stands at a distance of seventy-five feet from the vehicle.

B. No person shall drive or move any vehicular equipment upon any highway of this state with any lamp or device thereon displaying a red or green light visible from directly in front of the center thereof. This section shall not apply to any vehicle upon which a red or green light visible from the front is expressly authorized or required by this Chapter or by regulation of the department.

C. Flashing lights are prohibited except on authorized emergency vehicles, school buses, or on any vehicle as a means of indicating a right or left turn, or the presence of a vehicular traffic hazard requiring unusual care in approaching, overtaking or passing.

D. No person shall sell a dashboard, hood, vehicle front grill, or vehicle roof mounted emergency light that emits a blue or red glow, or that emits a glow in any combination of the colors red, white, and blue, to any person who is not a peace officer, a firefighter, or a person employed in the performance of emergency or public utility services. No person shall possess such an emergency light except peace officers, firefighters, public utility, and emergency personnel. However, vehicles which are owned and operated by members of nonprofit corporations as provided in R.S. 12:201 et seq. and which are tax exempt in accordance with Section 501(c) of the Internal Revenue Code, for exhibition in shows, parades, tours, and other special events and not for general transportation may be equipped with alternately flashing red lights and these lights may have sufficient intensity to be visible at five hundred feet in normal sunlight, provided that such use shall only be allowed when the vehicle is participating in exhibitions, shows, parades, tours, and other special events, and not for general transportation. The secretary by rule shall establish the criteria to be used in determining which persons, other than members of such nonprofit corporations, qualify to purchase or possess emergency lights as described in this Subsection. (Acts 1962, No. 310, § 1; Acts 1993, No. 858, § 1; Acts 1995, No. 56, § 1.)
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TRANSPORTATION LAW

• Private Vehicles

•• Traffic Regulation

••• General Overview. — Despite the competing claims of two drivers involved in an intersectional collision that, on the one hand, the driver coming from the right was favored under La. Rev. Stat. Ann. § 32:327(A) or, on the other, that the driver proceeding on a paved street had the right of way by virtue of local custom, a damage award was not justified where both drivers were concurrently negligent by failing to keep a proper lookout when neither observed the other prior to the collision. La Rocca v. Dabria, 78 So. 2d 541, 1955 La. App. LEXIS 672 (Mar. 14, 1955).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Louisiana Revised Statutes Title 32 does not prohibit mounting neon lighting underneath a vehicle where the bulbs themselves are not visible but the glow that they emit is visible., OPINION 99-186, La. Atty. Gen. Op. No. 1999-186; 1999 La. AG LEXIS 249.

§ 328. Special lighting equipment on school buses.

A. The commissioner is hereby authorized to adopt standards and specifications applicable to lighting equipment on and special warning devices to be carried by school buses consistent with the provisions of this Chapter, but supplemental thereto. Such standards and specifications shall correlate with and, so far as possible, conform to the specifications then current as approved by the Society of Automotive Engineers.

B. It shall be unlawful to operate any flashing warning signal light on any school bus except when said school bus is stopped or is in the act of coming to a complete stop on a highway for the purpose of permitting school children to board or alight from said school bus, and also, except when any such school bus is stopped or coming to a complete stop on a highway at a crossing of a railroad. (Acts 1962, No. 310, § 1. Amended by Acts 1966, No. 216, § 1; Acts 1977, No. 113, § 1, eff. June 22, 1977.)

CROSS REFERENCES

Municipal Law. — Meeting or overtaking stopped school bus. Shreveport Code of Ordinance § 90-111.

§ 329. [Repealed.]

Repealed by Acts 2011, No. 244, § 3, effective August 15, 2011. This section was derived from Acts 1962, No. 310, § 1; Amended by Acts 1974, No. 35, § 1; Acts 2010, No. 813, § 1, eff. Aug. 15, 2010.

§ 329.1. Bicycles; front lamps; rear lamps; side and rear reflectors.

A. Any bicycle when in use at the times specified in R.S. 32:301 shall be equipped with the following:

(1) A lamp mounted on the front that shall emit a white light visible from a distance of at least five hundred feet to the front. A generator-powered lamp that emits light only when the bicycle is moving may be used to meet this requirement.

(2) A lamp mounted on the rear that shall emit either a flashing or steady red light visible from a distance of five hundred feet to the rear.

(3) A red reflector mounted on the rear and a reflector on each side facing outward at a right angle to the bicycle frame that shall be visible from all distances from one hundred feet to six hundred feet to the rear when directly in front of lawful lower beams of head lamps on a motor vehicle.

B. A bicycle or its operator may be equipped with lights or reflectors in addition to those required by Subsection A of this Section, except that red lamps and red reflectors shall not be used on the front of the bicycle and white lamps and white reflectors shall not be used on the rear of the bicycle.

C. A lamp or lamps worn by the operator of a bicycle shall comply with the requirements of Subsection A of this Section, if the lamp or lamps can be seen at the distances specified.

D. No person shall operate any bicycle on a state highway, parish road, or city street at a time specified in R.S. 32:301 unless such bicycle is equipped with lamps and reflectors to comply with Subsection A of this Section. Whoever violates this Section shall be subject to a fine of not more than twenty-five dollars which shall include all costs of court.

E. No retailer, distributor, wholesaler, or manufacturer in this state shall sell or offer for sale any bicycle unless such bicycle is equipped with lamps and reflectors as required by Subsection A of this Section.

F. This Section shall not apply to operators of bicycles or bicycles while the operator or bicycle is engaged in sanctioned competition races or to bicycles while utilized by peace officers in furtherance of their official duties. (Acts 2011, No. 98, § 1, eff. Aug. 15, 2011; Acts 2011, No. 244, § 1, eff. Aug. 15, 2011.)

LSLI 2011 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated R.S. 32:329(F), as amended by Acts 2011, No. 98, § 1, as R.S. 32:329.1(F). In addition, the LSLI merged R.S. 32:329.1(F), as amended by Acts 2011, No. 98, § 1, with R.S. 32:329.1(F), as enacted by Acts 2011, No. 244, § 1.

2011 Amendments. — The 2011 amendment by No. 98 added “or to bicycles while utilized by peace officers in furtherance of their official duties” in (F).

§ 330. Selling or using lamps or equipment.

A. No person shall have for sale, sell, or offer for sale for use upon or as part of the equipment of a motor vehicle, trailer, or semitrailer, or for use upon any such vehicle any head lamp, auxiliary or fog lamp, rear lamp, signal lamp, or reflector, which reflector is required hereunder, or parts of any of the foregoing which tend to change the original design or performance, unless of a type which has been submitted to the commissioner and approved by him. This Section shall not apply to equipment in actual use on August 1, 1962, or replacement parts therefor.

B. No person shall have for sale, sell, or offer for sale for use upon or as a part of a motor vehicle, trailer, or semitrailer any lamp or device mentioned in this Section which has been approved by the commissioner unless such lamp or device bears thereon the trademark or name under which it is approved so as to be legible when installed.

C. No person shall use upon any motor vehicle, trailer, or semitrailer any lamps mentioned in this Section unless said lamps mentioned in this Section are equipped with bulbs of a rated candlepower and are mounted and adjusted so as to focus and aim in accordance with instructions of the commissioner. (Acts 1962, No. 310, § 1. Amended by Acts 1977, No. 113, § 1, eff. June 22, 1977.)
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TRANSPORTATION LAW

• Private Vehicles

•• Safety Standards

••• General Overview. — Trial court properly entered judgment for driver and the driver’s insurer in a negligence action seeking damages for the death of a teenage boy because the boy’s riding of a motorcycle without a tail light was negligence per se. Attaway v. Schluntz, 208 So. 2d 332, 1968 La. App. LEXIS 5448 (Mar. 4, 1968), writ of certiorari denied by 252 LA. 263, 210 So. 2d 506, 1968 La. LEXIS 2736 (1968).

§ 331. Authority of commissioner with reference to lighting devices.

A. The commissioner is hereby authorized to approve or disapprove lighting devices and to issue and enforce regulations establishing standards and specifications for the approval of such lighting devices, their installation, aiming, and readjusting. Such regulations shall correlate with and, so far as practicable, conform to the then current standards and specifications of the Society of Automotive Engineers applicable to such equipment.

B. The commissioner is hereby required to approve or disapprove any lighting device of a type on which approval is specifically required in this Chapter, within a reasonable time after such device has been submitted.

C. The commissioner is further authorized to set up the procedure which will be followed when any device is submitted for approval and to charge fees for the approval or disapproval of those lighting devices submitted. The fee shall not exceed twenty-five dollars for each type of lamp or lighting device submitted. (Acts 1962, No. 310, § 1. Amended by Acts 1977, No. 113, § 1, eff. June 22, 1977.)

§ 332. Adjustment certificate.

A. The commissioner is authorized to designate, instruct, and supervise official stations for adjusting head lamps and auxiliary driving lamps to conform to the provisions of this Chapter.

B. When head lamps and auxiliary driving lamps have been adjusted in conformity with the instructions issued by the Department of Public Safety, a certificate of adjustment shall be issued by the Department of Public Safety to the driver of the motor vehicle on forms issued in duplicate and showing the date of issue, registration number of the motor vehicle, owner’s name, make, and official designation of the adjusting station. (Acts 1962, No. 310, § 1. Amended by Acts 1977, No. 113, § 1, eff. June 22, 1977.)

§ 333. Certain lights around license plates prohibited.

A. Except for antique automobiles, the use of neon lights around license plates, or the use of any other lights which obscure the clear view of motor vehicle license plates, for motor vehicles is prohibited.

B. Whoever violates the provisions of this Section shall be fined not more than one thousand dollars, or imprisoned not more than six months, or both. (Acts 1994, 3rd Ex. Sess., No. 106, § 1, eff. July 7, 1994.)

§ 334. Installation or use of certain lamps prohibited.

A. No person shall install upon or as part of the equipment of a motor vehicle, any head lamp, auxiliary or fog lamp, rear lamp, signal lamp, or reflector, or parts of any of the foregoing, which tend to change the original design or performance, unless the lamp or parts of the lamp is in compliance with Federal Motor Vehicle Safety Standard No. 108, as adopted by the National Highway Traffic Safety Administration.

B. No person shall operate a motor vehicle that is equipped with any head lamp, auxiliary or fog lamp, rear lamp, signal lamp, or reflector, or parts of any of the foregoing, which tend to change the original design or performance, unless the lamp or parts of the lamp is in compliance with Federal Motor Vehicle Safety Standard No. 108, as adopted by the National Highway Traffic Safety Administration.

C. An official inspection station shall be prohibited from issuing an official certificate of inspection to the driver of a motor vehicle that is in violation of this Section.

D. (1) A first violation of the provisions of Subsection A or B of this Section shall be punishable by a fine of fifty dollars.

(2) Each subsequent violation shall be punishable by a fine of an additional twenty-five dollars to the original fine. (Acts 2011, No. 202, § 1, eff. Aug. 15, 2011.)

SUBPART B. BRAKES.

§ 341. Brake equipment required.

A. Every motor vehicle, other than a motorcycle or motor-driven cycle, when operated upon a highway of this state, shall be equipped with brakes adequate to control the movement of and to stop and hold such vehicle, including two separate means of applying the brakes, each of which shall be effective to apply the brakes to at least two wheels. If these two separate means of applying the brakes are connected in any way, they shall be so constructed that the failure of any one part of the operating mechanism shall not leave the motor vehicle without brakes on at least two wheels.

B. Every motorcycle and every motor-driven cycle, when operated upon a highway of this state, shall be equipped with at least one brake, which may be operated by hand or foot.

C. Every trailer or semi-trailer of a gross weight of 3,000 pounds or more, when operated upon a highway of this state, shall be equipped with brakes adequate to control the movement of and to stop and hold such vehicle and so designed as to be applied by the driver of the towing motor vehicle from its cab, and said brakes shall be so designed and connected that in case of an accidental breakaway of the towed vehicle the brakes shall be automatically applied.

D. Every motor vehicle, trailer or semi-trailer manufactured or assembled after December 31, 1962, and thereafter sold in this state and operated upon the highways of this state shall be equipped with brakes upon all wheels of every such vehicle, except that no motorcycle, motor-driven cycle, or semi-trailer of less than 1,500 pounds gross weight, need be equipped with brakes.

E. Parking brakes—adequacy—Every such vehicle and combination of vehicles, except motorcycles and motor-driven cycles, shall be equipped with parking brakes adequate to hold the vehicle on any grade on which it is operated, under all conditions of loading, on a surface free from snow, ice, or loose material. The parking brakes shall be capable of being applied in conformance with the foregoing requirements by the driver’s muscular effort or by spring action or by equivalent means. Their operation may be assisted by the service brakes or other source of power provided that failure of the service brake actuation system or other power assisting mechanism will not prevent the parking brakes from being applied in conformance with the foregoing requirements. The parking brakes shall be so designed that when once applied they shall remain applied with the required effectiveness despite exhaustion of any source of energy or leakage of any kind. The same brake drums, brake shoes and lining assemblies, brake shoe anchors and mechanical brake shoe actuation mechanism normally associated with the wheel brake assemblies may be used for both the service brakes and the parking brakes. If the means of applying the parking brakes and the service brakes are connected in any way, they shall be so constructed that failure of any one part shall not leave the vehicle without operative brakes.

F. The brake shoes operating within or upon the drums on the vehicle wheels of any motor vehicle may be used for both service and hand operation.

G. All sport, boat, or any other nonagricultural trailers and semi-trailers of less than 3000 pounds gross weight need not be equipped with brakes.

H. Every trailer or semi-trailer of between three thousand and one and five thousand pounds gross weight need only have brakes on a single axle.

I. Vehicles carrying forest products in their natural state shall not be required to have a brake on the drag axle if the wheels of the axle touch the ground only when the vehicle is loaded; however, this provision does not apply to trailers or trucks with more than two axles. (Acts 1962, No. 310, § 1. Amended by Acts 1964, No. 185, § 1; Acts 1972, No. 145, § 1; Acts 1972, No. 176, § 1; Acts 1972, No. 503, § 1; Acts 1982, No. 145, § 1.)
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TORTS

• Negligence

•• Defenses

••• Comparative Negligence

•••• General Overview. — Under La. Rev. Stat. Ann. § 32:341 a brake repair shop was 99 percent liable for defective brake repair work, even though the driver did have a duty to use the emergency brake, where the interval between the brake failure and the collision was not much more than a few seconds. Streeter v. Sears, Roebuck & Co., 533 So. 2d 54, 1988 La. App. LEXIS 1973 (Oct. 5, 1988), writ of certiorari denied by 536 So. 2d 1255, 1989 La. LEXIS 115 (La. 1989).

•• Proof

••• Violations of Law

•••• General Overview. — Under La. Rev. Stat. Ann. § 32:341, the failure of a motorist to use his emergency brake constitutes negligence and a cause of the accident if there is a reasonable opportunity to do so effectively after the foot brake fails. Streeter v. Sears, Roebuck & Co., 533 So. 2d 54, 1988 La. App. LEXIS 1973 (Oct. 5, 1988), writ of certiorari denied by 536 So. 2d 1255, 1989 La. LEXIS 115 (La. 1989).

• Transportation Torts

•• Motor Vehicles. — Where the truck driver was aware of the fact that the dump-truck’s emergency brakes had not been functioning for some time and, in violation of La. Rev. Stat. Ann. § 32:341, the driver operated the truck, the driver was negligent per se in causing a fatal truck accident. Marks v. St. Landry Parish, 308 So. 2d 819, 1975 La. App. LEXIS 4239 (Feb. 12, 1975).

A truck driver, whose brakes failed, resulting in a collision, was held to be negligent because under La. Rev. Stat. Ann. § 32:341, operating the truck without an operable and effective emergency brake constituted negligence and it was essential that both separate means of applying brakes were effective in order to control the movement and to stop and to hold a vehicle. Ryan v. Rawls, 260 So. 2d 137, 1972 La. App. LEXIS 5772 (Mar. 28, 1972).

Although La. Rev. Stat. Ann. § 32:341 required every motor vehicle to be equipped with two separate means of applying the brakes, a driver of a truck whose brakes failed due to a brake line defect was not negligent in failing to apply his hand brake and avert a collision. Towner v. Milligan, 234 So. 2d 500, 1970 La. App. LEXIS 5237 (Apr. 23, 1970).

In a personal injury action, the court reversed the portion of the judgment dismissing the action as to a tractor owner and his insurer because, pursuant to La. Rev. Stat. Ann. § 32:341, the tractor should have been equipped with brakes adequate to control the movement of, and to stop and hold, the vehicle. Thomas v. Johnson, 181 So. 2d 487, 1965 La. App. LEXIS 3881 (Dec. 21, 1965).

When brake failure on a milk truck caused a rear-end collision with another vehicle resulting in injuries to a passenger, the owner and driver’s violation of former La. Rev. Stat. Ann. § 32:284 (now La. Rev. Stat. Ann. § 32:341) constituted actionable negligence. Davis v. New York Underwriters Ins. Co., 141 So. 2d 673, 1962 La. App. LEXIS 1984 (May 21, 1962).

TRANSPORTATION LAW

• Private Vehicles

•• Safety Standards

••• General Overview. — Under La. Rev. Stat. Ann. § 32:341, the employee was negligent for not applying his emergency brake before the collision, after he discovered that his foot brakes were not working. Sers v. South Cent. Bell Tel. Co., 304 So. 2d 760, 1974 La. App. LEXIS 4591 (Dec. 16, 1974).

Every motor vehicle is required, under the provisions of La. Rev. Stat. Ann. § 32:341, to be equipped with dually operated brakes adequate to control the movement of and to stop and hold such vehicle; this is a safety measure; the intent is obvious that a motorist should resort to the use of the emergency brake in cases of emergency where the other brakes are ineffective. Myles v. Lee, 209 So. 2d 533, 1968 La. App. LEXIS 5210 (Feb. 5, 1968).

In a personal injury action, the court reversed the portion of the judgment dismissing the action as to a tractor owner and his insurer because, pursuant to La. Rev. Stat. Ann. § 32:341, the tractor should have been equipped with brakes adequate to control the movement of, and to stop and hold, the vehicle. Thomas v. Johnson, 181 So. 2d 487, 1965 La. App. LEXIS 3881 (Dec. 21, 1965).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: Tort—Traffic Accidents—Theory of Strict Liability for Damage Caused by Defective Vehicle Again Rejected in Louisiana. 48 Tul. L. Rev. 754 (April, 1974).

Article: Louisiana Tort Law at the Crossroads. 48 Tul. L. Rev. 1111 (June, 1974).

Comment: Tort Law in Louisiana—The Supplementary Tort Articles 2317-2322. 44 Tul. L. Rev. 119 (December, 1969).

Note: Tort-Strict Liability for Damage Done by Things in One’s Possession. 51 Tul. L. Rev. 403 (February, 1977).

§ 341.1. Exemptions; farm vehicles and equipment.

A. Any farm trailer, farm semi-trailer, rubber-tired farm wagon or cart, drawn rubber-tired farm equipment, or implement of husbandry manufactured or assembled prior to January 1, 1973 and operated or moved only incidentally on the highways of this state shall be exempt from the braking requirements imposed by the State of Louisiana, including more particularly but not exclusively those requirements set forth in this subpart, provided its gross weight does not exceed ten thousand pounds or when the speed of such vehicle does not exceed thirty miles per hour. The exemption for farm vehicles described herein shall apply only to those vehicles used exclusively in transporting farm produce, livestock, farm supplies and implements of husbandry.

B. All farm trailers or farm semi-trailers of a gross weight exceeding three thousand pounds manufactured or assembled after January 1, 1973, and used on the highways of this state shall be required to meet the braking requirements imposed by the state of Louisiana. Any rubber-tired farm wagon or cart, drawn rubber-tired farm equipment, or implement of husbandry, manufactured or assembled after January 1, 1973, and designed primarily for field use, and operated or moved only incidentally on the highways of this state, shall continue to be exempt from the braking requirements imposed by the state of Louisiana, including more particularly but not exclusively those requirements set forth in this subpart, provided its gross weight does not exceed ten thousand pounds or the speed of such vehicle does not exceed thirty miles per hour. The provisions of this paragraph shall be applicable only to vehicles used exclusively in transporting farm produce, livestock, farm supplies and implements of husbandry. (Added by Acts 1972, No. 17, § 1.)

§ 342. Performance ability of brakes.

A. Every motor vehicle or combination of vehicles, at all times and under all conditions of loading, upon application of the service (foot) brake, shall be capable of:

(1) Developing a braking force that is not less than the percentage of its gross weight tabulated herein for its classification;

(2) Decelerating in a stop from not more than 20 miles per hour at not less than the feet per second tabulated herein for its classification; and

(3) Stopping from a speed of 20 miles per hour in not more than the distance tabulated herein for its classification, such distance to be measured from the point at which movement of the service brake pedal or control begins.

B. Test for deceleration and stopping distance shall be made on a substantially level (not to exceed plus or minus one per cent grade), dry, smooth, hard surface that is free from loose material.

CLASSIFICATION TABLE FOR APPLICATION

 

[image: Image]

CROSS REFERENCES

Louisiana Law. — Brakes on motor driven cycles, see La. R.S. 32:345.
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TORTS

• Negligence

•• Standards of Care

••• Special Care

•••• General Overview. — Where a defendant driver was aware of the defective condition of the brakes in her automobile before a collision, a duty was placed upon her, under former La. Rev. Stat. Ann. § 32:284 (now La. Rev. Stat. Ann. § 32:342), to take immediate action by investigating and correcting the condition. Fulco v. Lumbermen’s Mut. Casualty Co., 110 So. 2d 871, 1959 La. App. LEXIS 880 (Apr. 3, 1959).

§ 343. Condition of brakes.

All brakes and component parts thereof shall be maintained in good condition and in good working order. The brakes shall be so adjusted as to operate as equally as practicable with respect to the wheels on opposite sides of the vehicle. (Acts 1962, No. 310, § 1.)

§ 344. Brakes after engine failure.

All motor vehicles shall be so equipped as to permit application of the brakes at least once for the purpose of bringing the vehicle to a stop within the legal stopping distance after the engine has become inoperative. (Acts 1962, No. 310, § 1.)

§ 345. Brakes on motor driven cycles.

A. The commissioner is hereby authorized to require an inspection of the brake on any motor driven cycle and to disapprove any such brake which he finds will not comply with the performance ability standard set forth in R.S. 32:342, or which in his opinion is not so designed or constructed as to insure reasonable and reliable performance in actual use.

B. The commissioner may refuse to register or may suspend or revoke the registration of any vehicle referred to in this Section when he determines that the brake thereon does not comply with the provisions of this Chapter.

C. No person shall operate on any highway of this state any vehicle referred to in this Section if the commissioner has disapproved the brake equipment upon such vehicle or type of vehicle. (Acts 1962, No. 310, § 1. Amended by Acts 1977, No. 113, § 1, eff. June 22, 1977.)
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GOVERNMENTS

• Public Improvements

•• Bridges & Roads. — In a suit for personal injuries, defendant was liable for failing to provide adequate or effective warning signs to alert drivers to the end of pavement and the conditions existing on the dirt road. Reeves v. State, 80 So. 2d 206, 1955 La. App. LEXIS 802 (May 18, 1955).

§ 346. Brakes on bicycles.

Every bicycle shall be equipped with a brake which will enable the operator to make the braked wheels skid on dry, level, clean pavement. (Acts 1962, No. 310, § 1.)

CROSS REFERENCES

Municipal Law. — Bicycles > brake. Shreveport Code of Ordinance § 90-426.

SUBPART C. OTHER EQUIPMENT.

§ 351. Horns and warning devices.

A. (1) Every motor vehicle when operated upon a highway of this state shall be equipped with a horn in good working order and capable of emitting sound audible under normal conditions from a distance of not less than two hundred feet, but no horn or other warning device shall emit an unreasonably loud or harsh sound or a whistle. The driver of a motor vehicle shall, when reasonably necessary to ensure safe operation, give audible warning with his horn, but shall not otherwise use such horn when upon a highway of this state.

(2) Persons with mobility impairments, while operating a motor vehicle upon any state or local highway of this state, may utilize the horn of such vehicle if the nature of the operator’s physical impairment requires use of the horn in a situation other than one required to ensure safe operation of the motor vehicle and the operator is operating a motor vehicle with a mobility-impaired license plate or the operator has been issued a mobility-impaired hang tag.

B. No vehicle shall be equipped with nor shall any person use upon a vehicle any siren, whistle or bell, except as otherwise permitted in this Section.

C. It is permissible but not required that any commercial vehicle be equipped with a theft alarm signal device which is so arranged that it cannot be used by the driver as an ordinary warning signal.

D. Any authorized emergency vehicle may be equipped with a siren, whistle, or bell capable of emitting sound audible under normal conditions from a distance of not less than five hundred feet and of a type approved by the commissioner, but such siren shall not be used except when such vehicle is operated in response to an emergency call or in the immediate pursuit of an actual or suspected violator of the law, in which events the driver of the vehicle shall sound the siren when reasonably necessary to warn pedestrians and other drivers of the approach thereof. However, motor vehicles which are owned and operated by members of nonprofit corporations as provided in R.S. 12:201 et seq. and which are tax exempt in accordance with Section 501(c) of the Internal Revenue Code, for exhibition in shows, parades, tours, and other special uses and not for general transportation may be equipped with a siren, whistle, or bell capable of emitting sound audible under normal conditions from a distance of up to five hundred feet but such sound equipment shall not be used except when such vehicle is participating in shows, parades, tours, and other special events. (Added by Acts 1962, No. 310, § 1; Amended by Acts 1977, No. 113, § 1, eff. June 22, 1977; Acts 1995, No. 56, § 1; Acts 2006, No. 488, § 1, eff. Aug. 15, 2006.)

2006 Amendments. — Acts 2006, No. 488, § 1, effective August 15, 2006, designated the previously undesignated paragraph as (A)(1) and made a stylistic change; and added the present (A)(2).

CROSS REFERENCES

Municipal Law. — Nuisances > vehicle horns. Shreveport Code of Ordinance § 58-31.

Traffic code > sirens and whistles prohibited (city). Baton Rouge Code of Ordinance § 11:276.
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••• General Overview

TORTS

• Transportation Torts

•• Motor Vehicles. — Where the driver’s vehicle was occupying its own lane when the trucker attempted to pass, the trucker was under no duty to sound his horn. Ainsworth v. Bituminous Casualty Corp., 379 So. 2d 1187, 1980 La. App. LEXIS 3491 (Jan. 30, 1980), writ of certiorari denied by 381 So. 2d 1233, 1980 La. LEXIS 7094 (La. 1980), writ of certiorari denied by 381 So. 2d 1234, 1980 La. LEXIS 7062 (La. 1980).

TRANSPORTATION LAW

• Private Vehicles

•• Safety Standards

••• General Overview. — Even though La. Rev. Stat. Ann. § 32:351 required that every motor vehicle be equipped with a horn in good working order, and that a driver give audible warning when reasonably necessary to insure safe operation, a driver with a broken horn was not liable for injuries to his passenger where the proximate cause of the accident was the action of another vehicle. Barber v. Sumrall, 206 So. 2d 560, 1968 La. App. LEXIS 5244 (Jan. 29, 1968).

•• Traffic Regulation

••• General Overview. — Court did not err in plaintiff’s personal injury action in finding that plaintiff was 100 percent at fault for causing a collision with another truck because had plaintiff sounded his horn in a reasonable manner, pursuant to La. Rev. Stat. Ann. § 32:351(A), before commencing his passing, the driver of the other truck may well have avoided being hit by plaintiff as the driver turned left. Bryant v. Newman, 900 So. 2d 343, 2005 La. App. LEXIS 1043 (Apr. 20, 2005).

Defendants urged that plaintiff’s failure to blow his horn or otherwise notify the driver of his presence negligently contributed to the accident; however, nothing in La. Rev. Stat. Ann. §§ 32:73 or 32:75 required that such action be taken by a passing driver; La. Rev. Stat. Ann. § 32:351 required a driver to sound his horn only when it was “reasonably necessary to insure safe operation” of his vehicle. Craig v. Hebert, 758 So. 2d 260, 2000 La. App. LEXIS 140 (Feb. 2, 2000).

Driver passing a truck had no duty, pursuant to La. Rev. Stat. Ann. § 32:351, to sound her horn where the truck gave no signal of his intention to move into the passing lane. Fontenot v. Pepitone, 219 So. 2d 245, 1969 La. App. LEXIS 5216 (Feb. 14, 1969).

In considering actions of overtaking motorists, the provisions of La. Rev. Stat. Ann. § 32:73 and La. Rev. Stat. Ann. § 32:351 are applicable. Hall v. Jackson, 215 So. 2d 367, 1968 La. App. LEXIS 4668 (Oct. 31, 1968).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 32:1(1) provides for the fire chief to designate a privately owned vehicle of a volunteer fire fighter to be an “authorized emergency vehicle.” R.S. 32:351(D) allows such an “authorized emergency vehicle” to be equipped with a siren. R.S. 32:318(C) mandates that an “authorized emergency vehicle” be equipped with the appropriate flashing light., OPINION NUMBER 94-175, La. Atty. Gen. Op. No. 1994-175; 1994 La. AG LEXIS 127.

§ 352. Mufflers; requirements; prevention of excessive noise, fumes and smoke.

A. Every motor vehicle shall at all times be equipped with a muffler in good working order and in constant operation to prevent excessive or unusual noise.

B. No person shall use a muffler cut-out, bypass or similar device upon a motor vehicle on a highway of this state.

C. The engine and power mechanism of every motor vehicle shall be so equipped and adjusted as to prevent the escape of excessive fumes or smoke. (Acts 1962, No. 310, § 1.)

CROSS REFERENCES

Louisiana Law. — Modification of exhaust systems, see La. R.S. 32:353.

Municipal Law. — Motorcycles > muffler and exhaust system requirements. New Orleans Code of Ordinance § 154-1474.

Nuisances > noise. Baton Rouge Code of Ordinance title 12, ch. 2.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Golf carts cannot be driven on the roads in the community of Big Lake., Opinion Number 98-309, La. Atty. Gen. Op. No. 1998-309; 1998 La. AG LEXIS 491.

The Department of Transportation and Development, having regulatory authority over the operation of motor vehicles on the highways of this state, should first be consulted regarding proper licensure of university equipment driven on campus for grounds maintenance., Opinion 02-0066, La. Atty. Gen. Op. No. 2002-0066; 2002 La. AG LEXIS 69.

§ 353. Modification of exhaust systems.

No person shall modify the exhaust system of a motor vehicle in a manner which will amplify or increase the noise emitted by the motor of such vehicle, above that emitted by the muffler originally installed on the vehicle and the original muffler shall comply with all of the requirements of R.S. 32:352. (Acts 1962, No. 310, § 1.)

CROSS REFERENCES

Municipal Law. — Nuisances > noise. Baton Rouge Code of Ordinance title 12, ch. 2.

§ 354. Mirrors.

A. After January 1, 1975, every motor vehicle manufactured or assembled after December 31, 1972, of a type subject to registration in this state shall be equipped with a mirror mounted on the left side of the vehicle and so located as to reflect to the driver a view of the highway for a distance of at least two hundred feet to the rear of the vehicle.

B. Every motor vehicle of a type subject to registration in this state, except a motorcycle or motor driven cycle, shall be equipped with an additional mirror mounted either inside the vehicle approximately in the center or outside the vehicle on the right side and so located as to reflect to the driver a view of the highway for a distance of at least two hundred feet to the rear of the vehicle. When the required view from the inside mirror is obstructed, an outside mirror on the right side of the vehicle shall be required.

C. All mirrors required by this section shall be maintained in good condition at all times.

D. In addition to the mirrors required in Subsections A and B of this Section, every school bus shall be equipped with a mirror on the right side of the vehicle and so located as to reflect to the driver a view of the highway for a distance of at least two hundred feet to the rear of the vehicle.

E. Every school bus shall be equipped with a mirror of a type and so located as to give the seated driver a view of the area immediately in front of the front bumper, provided, however, that any Type II school bus constructed in such a way that the seated driver has a view of the area immediately in front of the front bumper need not be equipped with the mirror otherwise required by this Subsection.

F. Notwithstanding any provision of this Section or any other provision of law to the contrary, motor vehicles which are used by rural mail carriers in the performance of their duties shall not be required to be equipped with a mirror on the passenger side of the vehicle.

G. In addition to the mirrors required in Subsections A and B of this Section, every delivery van which is part of an official state motor vehicle fleet shall be equipped with a mirror of a type and so located as to give the seated driver a view of the area immediately in the rear of the rear bumper. (Acts 1962, No. 310, § 1. Amended by Acts 1968, No. 273, § 4; Acts 1974, No. 21, § 1; Acts 1976, No. 383, § 1; Acts 1993, No. 97, § 1; Acts 1997, No. 187, § 1.)

JUDICIAL DECISIONS

INDEX

TORTS

• Negligence

•• Defenses

••• Comparative Negligence

•••• General Overview

• Transportation Torts

•• Motor Vehicles

TORTS

• Negligence

•• Defenses

••• Comparative Negligence

•••• General Overview. — Driver who was struck from the rear while executing a right hand turn was not contributorily negligent for using a dimmed-type mirror. The driver of the following car failed to prove that the use of this type of mirror former violated La. Rev. Stat. Ann. § 32:287 (now La. Rev. Stat. Ann. § 32:354) because he introduced no evidence that the mirror could not reflect traffic approaching 200 feet from the rear. Sampson v. Roberts, 105 So. 2d 308, 1958 La. App. LEXIS 638 (June 30, 1958).

• Transportation Torts

•• Motor Vehicles. — Tractor owner was liable to a car owner for damages caused to the car in a collision with the tractor where the tractor driver knew the car was behind him yet he attempted a left turn without any reasonable effort to ascertain whether it could be made in safety, and the tractor was not equipped with a rear view mirror as required under the Highway Regulatory Act, former La. Rev. Stat. Ann. § 32:287 (now La. Rev. Stat. Ann. § 32:354). Cartimiglia v. Manuel, 55 So. 2d 620, 1951 La. App. LEXIS 940 (Dec. 20, 1951).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Golf carts cannot be driven on the roads in the community of Big Lake., Opinion Number 98-309, La. Atty. Gen. Op. No. 1998-309; 1998 La. AG LEXIS 491.

The Department of Transportation and Development, having regulatory authority over the operation of motor vehicles on the highways of this state, should first be consulted regarding proper licensure of university equipment driven on campus for grounds maintenance., Opinion 02-0066, La. Atty. Gen. Op. No. 2002-0066; 2002 La. AG LEXIS 69.

§ 355. Fire extinguishers.

Every motor vehicle engaged in the transportation of passengers for hire on the highways shall be equipped with at least one quart of chemical type fire extinguisher, in good condition and conveniently located for immediate use. (Acts 1962, No. 310, § 1.)

§ 356. Windshields must be equipped with wiping and washing systems.

A. The windshield on every motor vehicle, other than motorcycles or motor driven cycles, shall be equipped with a device for cleaning rain, snow or other moisture from the windshield, which device shall be so constructed as to be controlled or operated by the driver of the vehicle. In addition, every such motor vehicle manufactured or assembled after December 31, 1972, shall be equipped with a two-speed, power driven windshield wiping and washing system which will adequately clean rain, snow or other moisture from the windshield regardless of engine load and speed and so constructed as to be controlled and operated by the driver of the vehicle.

B. Every windshield wiping system upon a motor vehicle shall be maintained in good working order. The windshield washing system upon a vehicle that is not more than six years old from the date of manufacture or assembly shall be maintained in good working order. (Acts 1962, No. 310, § 1. Amended by Acts 1974, No. 22, § 1; Acts 1992, No. 129, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Golf carts cannot be driven on the roads in the community of Big Lake., Opinion Number 98-309, La. Atty. Gen. Op. No. 1998-309; 1998 La. AG LEXIS 491.

The Department of Transportation and Development, having regulatory authority over the operation of motor vehicles on the highways of this state, should first be consulted regarding proper licensure of university equipment driven on campus for grounds maintenance., Opinion 02-0066, La. Atty. Gen. Op. No. 2002-0066; 2002 La. AG LEXIS 69.

§ 357. Windshields required.

Every passenger vehicle, other than a motorcycle, and every motor truck or truck tractor, and every authorized emergency vehicle shall be equipped with an adequate windshield. (Acts 1962, No. 310, § 1.)

§ 358. Motorcycle windshields.

The glazing material used as a windshield on motorcycles shall be of either approved safety glass or clear plastic which need not be of an approved type. (Acts 1962, No. 310, § 1.)

CROSS REFERENCES

Louisiana Law. — Eye protective devices to be worn by motorcyclist; windshield on motorcycle, see La. R.S. 32:190.1.

Municipal Law. — Motorcycles and motor-driven cycles > eye protective devices to be worn by motorcyclist; windshield on motorcycle. Shreveport Code of Ordinance § 90-173.

§ 359. Safety glass required.

No person shall sell or operate any new motor vehicle as specified herein, nor shall any motor vehicle be registered thereafter unless such vehicle is equipped with safety glazing materials of a type approved by the director of public safety wherever glazing materials are used in doors, windows and windshields. The foregoing provisions shall apply to all passenger type motor vehicles, including passenger buses and school buses, but in respect to trucks, including truck tractors, the requirements as to safety glazing material shall apply to all glazing material used in doors, windows and windshields in the driver’s compartments of such vehicles. (Acts 1962, No. 310, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Golf carts cannot be driven on the roads in the community of Big Lake., Opinion Number 98-309, La. Atty. Gen. Op. No. 1998-309; 1998 La. AG LEXIS 491.

The Department of Transportation and Development, having regulatory authority over the operation of motor vehicles on the highways of this state, should first be consulted regarding proper licensure of university equipment driven on campus for grounds maintenance., Opinion 02-0066, La. Atty. Gen. Op. No. 2002-0066; 2002 La. AG LEXIS 69.

§ 360. Safety glass defined.

The term “safety glass” as used in this Chapter shall mean glass so treated or combined with other materials as to reduce, in comparison with ordinary sheet glass or plate glass, the likelihood of injuries to persons by objects from external sources or by glass, when the glass is cracked or broken. (Acts 1962, No. 310, § 1.)

§ 361. Approved types of safety glass.

The commissioner shall approve and maintain a list of the approved types of safety glass, conforming to recognized specifications for safety glass, as defined in this Chapter, and the Department of Public Safety shall not issue a license for or relicense any motor vehicle subject to the provisions of this Chapter, unless such motor vehicle is equipped, as herein provided, with such approved type of glass. (Acts 1962, No. 310, § 1. Amended by Acts 1977, No. 113, § 1, eff. June 22, 1977.)

§ 361.1. View outward or inward through windshield or windows; obscuring prohibited.

A. As used in this Section and regulations applicable thereto, the following terms shall have the following meanings, unless the context of use clearly indicates otherwise:

(1) “Sun screening device” means a film material or device that is designed to be used in conjunction with motor vehicle safety glazing materials for reducing the effects of the sun.

(2) “Light transmission” means the ratio of the amount of total light to pass through the product or material, including any glazing material, to the amount of total light falling on the product or material and the glazing.

(3) “Luminous reflectance” means the ratio of the amount of total light that is reflected outward by the product or material to the amount of total light falling on the product or material.

(4) “Manufacturer” means a person who engages in the manufacture or assembly of a vehicle sun screening device, or who fabricates, laminates, or tempers a safety glazing material, incorporating, during the manufacturing process, the capacity to reflect or reduce the transmission of light.

(5) “Installer” means any person or company who affixes, places, fastens, or secures any sun screening device to any windshield or window of a motor vehicle in Louisiana.

(6) “Seller” means any person or company who transfers in the contract of sale any sun screening device for windshields or windows of motor vehicles in Louisiana.

(7) “Distributor” means any person or company who markets, delivers, or distributes any sun screening device for motor vehicles in Louisiana.

B. Except as provided by R.S. 32:361.1(C), no person may operate a motor vehicle with any object or material placed on or affixed to the front windshield or to front side windows of the vehicle so as to obstruct or reduce the driver’s clear view through the front windshield or front side windows, nor place on or affix to the front windshield or the front side windows of a motor vehicle, any transparent material if the material alters the color or reduces the light transmission of the windshield or front side windows.

C. The provisions of this Section do not apply to any of the following:

(1) A sun screening device when used in conjunction with automotive safety glazing materials on the front side window, with a light transmission of at least forty percent, all tolerances included, side window behind the driver with a light transmission of at least twenty-five percent, all tolerances included, and rearmost windows with a light transmission of at least twelve percent, all tolerances included. All sun screening devices shall not have a luminous reflectance of more than twenty percent.

(2) A transparent material, not red or amber in color, affixed to the topmost portion of the windshield not to extend more than five inches down from the top.

(3) An adjustable nontransparent sun visor mounted forward of the side windows and not attached to the glass.

(4) Publicly owned law enforcement vehicles other than those vehicles owned or used by the Department of Wildlife and Fisheries.

D. (1) Each manufacturer shall certify to the Department of Public Safety and Corrections, office of motor vehicles, by independent test laboratory data, that a sun screening device marketed in this state is in compliance with the luminous reflectance and transmittance requirements of this Section.

(2) Each installer shall provide a label not to exceed one and one-half square inches in size, with a means for the permanent and legible installation between the sun screening material and each glazing surface to which it is applied, which contains the installer’s name and city where the business is located.

(3) The person placing the material on the glazing surface shall affix the label to the lower right corner of the driver’s side window.

(4) The light transmittance requirement of this Section does not apply to windows behind the driver on trucks, busses, trailers, motor homes, multipurpose passenger vehicles, and all windows on vehicles used for law enforcement purposes and tinted in accordance with the provisions of this Section.

E. Except as provided in Subsections G and H of this Section, anyone who operates a motor vehicle registered in this state in violation of the provisions of this Section shall be fined not more than one hundred fifty dollars for a first offense, not more than two hundred fifty dollars for a second offense, and not more than three hundred fifty dollars for a third or subsequent offense.

F. Except as provided in Subsections G and H of this Section, anyone who violates the provisions of this, or any rules or regulations applicable thereto shall be fined in accordance with the provisions of R.S. 32:57.

G. Any seller, installer, manufacturer, or distributor of a sun screening device who violates the provisions of this Section shall be fined one thousand dollars for a first offense, two thousand dollars for a second offense, and shall be prohibited from conducting any business specified in this Section upon conviction for a third or subsequent offense.

H. The provisions of this Section shall apply to all vehicles manufactured on or after January 1, 1994, unless exempted in accordance with R.S. 32:361.1.

I. All vehicles that have windows tinted on or before December 31, 1993, in compliance with then existing provisions of law are exempt from the provisions of this Section, provided that a certificate is obtained by the owner, operator, or licensee certifying that the tinting was done prior to January 1, 1994. The office of motor vehicles shall adopt rules, regulations, and a form for proof of prior tinting in accordance with provisions of this Subsection. The certificate must be present in the vehicle at all times when being operated and presented upon demand by a law enforcement officer.

J. The provisions of this Section apply to any other vehicles not included in Subsections H and I of this Section on and after January 1, 1994. (Acts 1983, No. 209, § 1; Acts 1986, No. 525, § 1; Acts 1989, No. 275, § 1, Acts 1989, No. 663, § 1; Acts 1992, No. 201, § 1; Acts 1993, No. 519, § 1; Acts 2006, No. 459, § 1, eff. Aug. 15, 2006.)

2006 Amendments. — Acts 2006, No. 459, § 1, effective August 15, 2006, in (G), substituted “one thousand dollars” for “not more than five hundred dollars,” substituted “two thousand dollars” for “not more than one thousand dollars,” and substituted “shall be prohibited ... upon conviction” for “not more than one thousand five hundred dollars.”

CROSS REFERENCES

Louisiana Law. — Medical exemption, see La. R.S. 32:361.2.

Municipal Law. — Traffic code > view outward or inward through windshield or windows, obscuring prohibited. Baton Rouge Code of Ordinance § 11:255.
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CRIMINAL LAW & PROCEDURE

• Search & Seizure

•• Warrantless Searches

••• Investigative Stops. — Pursuant to La. Code Crim. Proc. Ann. art. 215.1, an officer lawfully stopped the car in which defendant was a passenger for a suspected violation of La. Rev. Stat. Ann. § 32:361.1, which provided criminal penalties for infractions of restrictions on how darkly car windows could be tinted; therefore, because the stop was lawful, defendant’s motion to suppress evidence was denied because the officer smelled marijuana and saw defendant attempting to hide something after voluntarily opening the car door as the officer approached, and lawfully ordered defendant out of the car, whereupon he saw a marijuana cigar in plain view. State v. Wyatt, 775 So. 2d 481, 2000 La. App. LEXIS 2516 (Sept. 27, 2000).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — La. R.S. 14:92 applies to anyone 17 years of age or older. Traffic violations would not apply to La. R.S. 14:92 when juvenile is not responsible for any crime. La. R.S. 32:361.1 does permit discolored windows, reflective murals or louvered windows in certain situations. Police officer may pursue traffic violator beyond territorial jurisdiction under theory of close pursuit. Const. Art. 1, Sec. 13 would not apply to the issuing of a summons., OPINION No. 82-626, La. Atty. Gen. Op. No. 1982-626; 1982 La. AG LEXIS 383.

§ 361.2. Medical exemption.

A. (1) The provisions of R.S. 32:361.1 do not apply to a motor vehicle registered in this state where the registered owner, spouse or family member operating or authorized to operate the motor vehicle has an affidavit signed by an optometrist or physician, including but not limited to an ophthalmologist or dermatologist licensed to practice in this state stating that such person has a physical or medical condition involving the effects of the sun that makes it necessary to equip the motor vehicle with sun screening material which would be of a light transmission or luminous reflectance in violation of R.S. 32:361.1. A copy of the affidavit shall be kept in the motor vehicle at all times.

(2) The affidavit, prepared by the office of state police, shall list the World Health Organization International Classification of Disease ICD-9-CM recognized conditions that would qualify an individual for a medical exemption under this Section. Included on the affidavit shall be a section for the optometrist or physician, including but not limited to an ophthalmologist or dermatologist licensed to practice in this state, to describe a medical condition that is not listed on the affidavit as a condition requiring a medical exemption under this Section. The office of state police may seek the opinion of the Louisiana Medical Advisory Board on whether to grant a medical exemption. A copy of this affidavit shall be kept in the vehicle at all times.

(a) If the optometrist or physician, including but not limited to an ophthalmologist or dermatologist licensed to practice in this state, finds photophobia as the medical condition requiring the medical exemption provided for in this Section, the optometrist or physician shall write in the appropriate section why a correct pair of sunglasses will not provide the necessary protection, and why the window tint will not affect the person’s ability to drive at night.

(b) An individual seeking the medical exemption shall sign a notarized release authorizing the release to the department of all medical records dealing with the exemption.

(3) (a) Any medical exemption granted shall be due to a diagnosed condition made only by an optometrist or physician, including but not limited to an ophthalmologist or dermatologist licensed to practice in this state, and such condition shall be verifiable in the World Health Organization International Classification of Disease ICD-9-CM as a recognized condition that would warrant an exemption pursuant to this Section.

(b) The secretary or his designated representative shall conduct a case-by-case review of grants and denials and shall make such changes as he deems necessary based on evidence presented to him by a person seeking an exemption.

(c) Any exemption granted under the provisions of this Section shall be subject to review every three years unless deemed otherwise by the department.

(d) (i) Persons convicted of violent crimes or drug offenses shall not be eligible for a medical exemption. Therefore, at the time of applying for the exemption, the applicant shall provide written consent on a form approved by the Louisiana Bureau of Criminal Identification and Information authorizing the bureau to release any information contained in the applicant’s criminal history record and identification files to the office of state police for verification that the applicant has not been convicted of a violent crime or drug offense.

(ii) Applicants shall submit a full set of fingerprints and the department shall authorize the bureau to conduct a state and federal criminal history record check, which shall include a check of National Criminal History Records from the Federal Bureau of Investigations Criminal Justice Information Services Division.

(e) Any exemption issued shall be subject to administrative review and possible cancellation as a result of a documented event involving a threat to police officer safety.

B. (1) The affidavit shall include a description of the vehicle and shall be in the possession of the person so afflicted, or the person’s legal representative, at all times while being transported in the motor vehicle or be kept within the described vehicle.

(2) If a vehicle is traded or sold that is covered by an exemption, then the person accepting the vehicle to be transferred shall be responsible for removing the tint, unless the new owner has applied for and received an exemption.

C. Any medical exemption issued prior to January 1, 2005 shall expire one year from the date of issuance.

D. Any exemption granted pursuant to this Section shall not apply to the area below the top six inches of a motor vehicle windshield.

E. The Department of Public Safety and Corrections shall issue a decal for each vehicle covered by an exemption issued pursuant to this Section. The decal shall be prominently displayed on the vehicle at all times and shall indicate that the vehicle has tinted windows because an occupant has a medical issue warranting an exemption under this Section. (Acts 1983, No. 158, § 1; Acts 1993, No. 519, § 1; Acts 2004, No. 463, § 1, eff. Jan. 1, 2005; Acts 2005, No. 238, § 2, eff. Aug. 15, 2005; Acts 2008, No. 91, § 1, eff. Aug. 15, 2008; Acts 2009, No. 175, § 1, eff. Aug. 15, 2009; Acts 2009, No. 371, § 1, eff. Aug. 15, 2009.)

2009 Amendments. — The 2009 amendment by No. 175 added (A)(2); redesignated former (A)(2) as (A)(3); and substituted “World Health Organization International Classification of Disease ICD-9-CM” for “American Medical Association Journal” in (A)(3)(a).

The 2009 amendment by No. 371 added the (A)(2)(d)(i) designation; added “Therefore” in the second sentence of (A)(2)(d)(i); added (A)(2)(d)(ii) and (E); and made related changes.

2008 Amendments. — Acts 2008, No. 91, § 1, effective August 15, 2008, added (D).

2005 Amendments. — Acts 2005, No. 238, § 2, effective August 15, 2005, added the last sentence to (A)(2)(d).

2004 Amendments. — Acts 2004, No. 463, § 1, effective January 1, 2005, added (A)(2) and inserted the subdivision designations (A)(1) and (B)(1); in (A)(1), substituted “registered in this state where the registered owner. . . operate the motor vehicle has an affidavit signed by an optometrist” for “registered in this state in the name of a person or his legal representative who has an affidavit signed by a physician or an optometrist,” inserted “A copy of the affidavit shall be kept in the motor vehicle at all times”; in (B)(1), substituted “shall” for the first two occurrences of “must”, deleted “must” preceding “be kept within the described vehicle,” and made a minor stylistic change; and added (B)(2) and (C).

CROSS REFERENCES

Louisiana Law. — Duty to provide information; processing fees; Louisiana Bureau of Criminal Identification and Information, see La. R.S. 15:587.

§ 361.3. Security exemption.

A. The provisions of R.S. 32:361.1 shall not apply to any motor vehicle registered in this state when the operator of the vehicle possesses an affidavit on a form issued by the Department of Public Safety and Corrections stating that valid security reasons exist which make it necessary to equip the motor vehicle with sun screening material which would be of a light transmission or luminous reflectance in violation of R.S. 32:361.1. The affidavit shall include a description of the vehicle and be kept within the described vehicle. Additionally, at the time of applying for the exemption, the applicant shall provide written consent on a form approved by the Louisiana Bureau of Criminal Identification and Information authorizing the bureau to release any information contained in the applicant’s criminal history record and identification files to the office of state police for verification that the applicant has not been convicted of a violent crime or drug offense. The department shall adopt rules and regulations in accordance with the Administrative Procedure Act to implement the provisions of this Section.

B. Any vehicle owned, leased, operated, or otherwise controlled by a governmental or law enforcement agency to conduct official business shall qualify for the security exemption provided for in this Section without the necessity of applying for the exemption or providing written consent for release of criminal history record and identification files for the operator of such vehicle.

C. Any exemption granted pursuant to this Section shall not apply to the area below the top six inches of a motor vehicle windshield. (Acts 1993, No. 519, § 1; Acts 2005, No. 238, § 2, eff. Aug. 15, 2005; Acts 2008, No. 91, § 1, eff. Aug. 15, 2008.)

2008 Amendments. — Acts 2008, No. 91, § 1, effective August 15, 2008, added (C).

2005 Amendments. — Acts 2005, No. 238, § 2, effective August 15, 2005, designated the former text as (A); inserted “Additionally, at the time of applying for the exemption ... convicted of a violent crime or drug offense” in (A); and added (B).

§ 362. Restrictions as to tire equipment.

A. Every solid rubber tire on a vehicle moved on any highway of this state shall have rubber on its entire traction surface at least one inch thick above the edge of the flange of the entire periphery of the rim of the wheel.

B. No tire on a vehicle moved on a highway shall have on its periphery any protuberances of any material, other than rubber, which projects beyond the thread of the traction surface of the tire, except that it shall be permissible to:

(1) Use farm machinery with tires having protuberances which will not injure the highways; and

(2) Use tire chains of reasonable proportions upon any vehicle, when required for safety because of conditions tending to cause a vehicle to slide or skid.

C. The department may issue emergency permission authorizing the operation upon the highways of traction engines or tractors having movable tracks with transverse corrugations upon their periphery, or farm tractors or other farm machinery or instruments of husbandry.

D. No person shall operate or move on any highway of this state any motor vehicle, trailer, or semi-trailer having any metal tire in contact with the highway.

E. It shall be unlawful for any person to sell, offer to sell or trade, or knowingly use any motor vehicle tire not in compliance with Sub-section A of this Section; or to sell, offer to sell, or trade, or knowingly use any motor vehicle tire the original tread of which has been worn, and which without additional treading being added, has been grooved so as to give the appearance of a new tire or a tire which has been recapped. Any person violating the provisions of this Sub-section upon conviction, shall be punished by a fine of fifty dollars or thirty days in jail for the first offense and, a fine of two hundred fifty dollars or three months in jail, or both, for a second offense, and for a third or subsequent offense, shall be fined five hundred dollars and shall be imprisoned for six months in jail. (Acts 1962, No. 310, § 1. Amended by Acts 1964, No. 512, § 1.)

§ 363. Fuel tank caps.

No motor vehicle shall be driven or moved upon any highway of this state if the filling spout for the fuel tank is closed or partially closed with a plug of wood, rags or other combustible materials. (Acts 1962, No. 310, § 1.)

§ 364. Fenders and mudguards.

A. Every motor vehicle, other than a motorcycle or motor-driven cycle, when operated upon a highway of this state, shall be equipped with fenders, covers, or such devices, including flaps or splash aprons, or fender flares to effectively minimize the spray or splash of water or mud or loose material on the highways to the rear of the vehicle unless the body of the vehicle or attachments thereto afford such protection. The width of such fenders, covers, or other devices shall be at least the width of the tires of the motor vehicle.

B. This Section does not apply to those vehicles exempt from registrations, nor to any other vehicle having an unladen weight of under one thousand five hundred pounds, nor to those vehicles which were not supplied with the equipment required in Subsection A of this Section at the time of manufacture, nor to trucks and farm vehicles handling and hauling agricultural and forestry products. (Acts 1962, No. 310, § 1. Amended by Acts 1968, No. 399, § 1; Acts 1999, No. 1121, § 1; Acts 2003, No. 236, § 1.)

2003 Amendments. — Acts 2003, No. 236, § 1, effective August 15, 2003, added the last sentence to (A).

1999 Amendments. — Acts 1999, No. 1121, § 1, effective August 15, 1999, added subsection designations; substituted “Every motor vehicle, other than a motorcycle or motor-driven cycle, when operated upon a highway of this state, shall be” for “No person shall operate any truck, trailer, or semi-trailer registered and licensed under the provisions of R.S. 47:451 et seq. unless,” inserted “such,” deleted “or unless the body of the vehicle or attachments thereto afford protection” following “aprons,” inserted “or fender flares,” added “unless the body of the vehicle or attachments thereto afford such protection” at the end; inserted “nor to those vehicles which were not supplied with the equipment required in Subsection (A) of this Section at the time of manufacture” in (B).

§ 365. Television.

A. (1) Except as provided in this Section, no person shall drive a motor vehicle which is equipped with a television receiver, screen, or other means of visually receiving a television broadcast or a video signal that produces entertainment or business applications where the moving images are visible to the driver while the motor vehicle is in motion. Additionally, no retailer shall install a television receiver, screen, or other means of receiving a visual television broadcast or video signal that produces entertainment or business applications, in a motor vehicle at any point which would make the moving images visible to the driver while the motor vehicle is in motion. The provisions of this Paragraph shall also apply to “digital versatile disc” or “digital video disc” players which are also commonly known as DVD players.

(2) The provisions of Paragraph (1) of this Subsection shall not apply to the following equipment when installed in a motor vehicle:

(a) A vehicle information display.

(b) A navigation or global positioning display.

(c) A mapping display.

(d) A visual display used to monitor the area immediately around a motor vehicle for the purpose of maneuvering the vehicle.

(e) A television receiver, video monitor, television or video screen that produces entertainment or business applications, or any other similar means of visually displaying a television broadcast or video signal, if that equipment has a device that, when the motor vehicle is being driven, disables the equipment for all uses except as a visual display as described in Subparagraphs (a) through (d) of this Paragraph.

(3) The provisions of Paragraph (1) of this Subsection shall not apply to a self-contained motor home which is in excess of twenty-one feet in length.

B. Law enforcement officers of the state or any political subdivision thereof shall be authorized to operate video recording equipment and monitors in their law enforcement vehicles while in the performance of their duties. However, this provision shall not be construed to allow law enforcement officers to record vehicles in violation of traffic safety laws with citations for such violations to be mailed to the alleged violator at a later date. (Acts 1962, No. 310, § 1; Acts 1992, No. 834, § 1; Acts 2003, No. 1171, § 1, eff. Aug. 15, 2003; Acts 2006, No. 751, § 1, eff. June 30, 2006; Acts 2007, No. 45, § 1, eff. June 18, 2007; Acts 2011, No. 174, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 174, in (A)(1), substituted “where the moving images are visible to the driver while the motor vehicle is in motion” for “which is located in the motor vehicle at any point forward of the back of the driver’s seat, or which is visible to the driver while operating the motor vehicle” and “at any point which would make the moving images visible to the driver while the motor vehicle is in motion” for “at any point forward of the back of the driver’s seat or at any point which would make the device visible to the driver while operating the motor vehicle.”

2007 Amendments. — Acts 2007, No. 45, § 1, effective June 18, 2007, substituted “around a motor vehicle” for “to the rear or sides of a motor vehicle” in (A)(2)(d).

2006 Amendments. — Acts 2006, No. 751, § 1, effective June 30, 2006, added the last sentence in (A)(1).

2003 Amendments. — Acts 2003, No. 1171, § 1, effective August 15, 2003, in (A)(1), substituted “this Section” for “Subsection B herein” and inserted “or a video signal that produces entertainment or business applications” in the first sentence, and added the second sentence; and added (A)(2) and (3).

§ 366. Required equipment of tow cars.

Tow cars shall be equipped with the following:

(1) One or more brooms, and the driver of the tow car engaged to remove a disabled vehicle from the scene of an accident shall remove all glass and debris deposited upon the roadway by the disabled vehicle which is to be towed.

(2) A shovel, and whenever practical the tow car driver engaged to remove any disabled vehicle shall spread dirt upon that portion of the roadway where oil or grease has been deposited by such disabled vehicle.

(3) A fire extinguisher of at least two quart capacity of a type capable of extinguishing a fire of flammable liquid. (Acts 1962, No. 310, § 1.)

§ 367. Certain vehicles to carry flares or other warning devices.

A. No person shall operate any freight carrying vehicle, passenger bus, truck-tractor, or any motor vehicle towing a mobile home or other vehicle, upon any highway of this state at any time between sunset and sunrise, unless there is carried in such vehicle the following equipment, except as provided in Subsection B:

(1) At least three flares, three red electric lanterns, or three portable red emergency reflectors, each of which shall be capable of being seen and distinguished at a distance of not less than six hundred feet under normal atmospheric conditions at night time.

No flare, fuses, electric lantern, or cloth warning flag shall be used for the purpose of compliance with the requirements of this Subsection unless such equipment is of a type which has been submitted to the secretary of public safety and been approved by him.

No portable reflector unit shall be used for the purpose of compliance with the requirements of this Subsection unless it is so designed and constructed as to include two reflecting elements, one above the other, each of which shall be capable of reflecting red light clearly visible, from all distances within six hundred feet to one hundred feet under normal atmospheric conditions at night, when directly in front of lawful upper beams of headlamps, and unless it is of a type which has been submitted to the commissioner and been approved by him.

(2) At least three red burning fuses, unless red electric lanterns or red portable emergency reflectors are carried.

(3) At least two red cloth flags not less than twelve inches square, with standards to support such flags.

B. No person shall operate, at the time and under conditions stated in Sub-section A, any motor vehicle used for the transportation of explosives, any cargo tank truck used for the transportation of flammable liquids or compressed gases, or any motor vehicle using compressed gas as a fuel, unless there is carried in such vehicle three red electric lanterns or three red emergency reflectors meeting the requirements of Sub-section A of this section, and there shall not be carried in any such vehicle any flares, fuses or signals produced by flame. (Acts 1962, No. 310, § 1. Amended by Acts 1977, No. 113, § 1, eff. June 22, 1977.)

CROSS REFERENCES

Louisiana Law. — Display of warning devices when vehicle disabled, see La. R.S. 32:368.

Removal of warning device, see La. R.S. 32:373.
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TORTS

• Negligence

•• Defenses

••• Comparative Negligence

•••• General Overview. — Where a driver, whose car had broken down at 3:20 a.m. on a foggy night, failed to carry flares with him, as required by La. Rev. Stat. Ann. § 32:367(A)(1), the driver was contributorily negligent. Little v. Mississippi Chemical Express, Inc., 285 So. 2d 267, 1973 La. App. LEXIS 6727 (Nov. 5, 1973), writ of certiorari denied by 288 So. 2d 357, 1974 La. LEXIS 3200 (La. 1974).

•• Proof

••• Violations of Law

•••• General Overview. — Where a truck driver failed to stop on the road’s adequate shoulder and failed to set out the required warning reflectors to the rear of the truck, the truck driver was negligent per se, pursuant to La. Rev. Stat. Ann. § 32:141 and La. Rev. Stat. Ann. § 32:367; the negligence, especially under the condition of heavy fog, was a substantial factor in causing the accident that resulted. Womax v. Earl Gibbon Transport, Inc., 226 So. 2d 573, 1969 La. App. LEXIS 5872 (Aug. 4, 1969).

Where a truck experienced mechanical failures due to no fault of the driver but where the driver left the truck upon the highway without setting out warning signals or seeing to it that the vehicle’s lights were illuminated, the driver was negligent per se liable to a motorist who struck the vehicle 10 minutes later because he violated a statutory provision that required motor trucks operating on a highway between 30 minutes after sunset or 30 minutes before sunrise to be equipped with flares, reflectors, or other similar devices that could be plainly visible for a distance of 500 feet. Champagne v. Southern Farm Bureau Casualty Ins. Co., 170 So. 2d 226, 1964 La. App. LEXIS 2214 (Dec. 7, 1964), writ of certiorari denied by 247 LA. 417, 171 So. 2d 668, 1965 La. LEXIS 2379 (1965).

• Transportation Torts

•• Motor Vehicles. — Prohibitions to parking on public highways after dark without warning lights and flares under former La. Rev. Stat. Ann. § 32:441 (now La. Rev. Stat. Ann. § 32:367) did not apply to highways located with city limits where provisions of the Monroe Traffic Ordinance 2788 §§ 16, 46, 48, and 49 permitted parking on city streets without lights or flares where the parked vehicle was in a well lit area and easily distinguishable at night. Fernandez v. Hartford Acci. & Indem. Co., 76 So. 2d 638, 1954 La. App. LEXIS 974 (Dec. 1, 1954).

§ 368. Display of warning devices when vehicle disabled.

A. Whenever any freight carrying vehicle, passenger bus, truck tractor, trailer, semi-trailer, or any motor vehicle pulling a house trailer or other vehicle, is disabled upon the traveled portion of any highway of this state, or the shoulder thereof, at any time when lighted lamps are required on vehicles, the driver of such vehicle shall display the following warning devices upon the highway during the time the vehicle is so disabled on the highway except as provided in Subsection B of this Section:

(1) A lighted fuse, a lighted red electric lantern or a portable red emergency reflector shall be immediately placed at the traffic side of the vehicle in the direction of the nearest approaching traffic.

(2) As soon thereafter as possible, but in any event within the burning period of the fuse (15 minutes), the driver shall place three liquid burning flares (put torches), or three lighted red electric lanterns or three portable red emergency reflectors on the traveled portion of the highway in the following order:

(a) One, approximately 100 feet from the disabled vehicle in the center of the lane occupied by such vehicle and toward traffic approaching in that lane.

(b) One, approximately 100 feet in the opposite direction from the disabled vehicle and in the center of the traffic lane occupied by such vehicle.

(c) One at the traffic side of the disabled vehicle approximately 10 feet rearward or forward thereof in the direction of the nearest approaching traffic.

B. Whenever any vehicle referred to in this Section is disabled within 500 feet of a curve, hillcrest or other obstruction to view, the warning signal in that direction shall be placed as to afford ample warning to other users of the highway, but in no case less than 100 feet nor more than 500 feet from the disabled vehicle.

C. Whenever any vehicle of a type referred to in this Section is disabled upon any roadway of a divided highway of the state during the time that lights are required, the appropriate warning devices prescribed in Sub-sections A and E of this Section shall be placed as follows:

(1) One at a distance of approximately 200 feet from the vehicle in the center of the lane occupied by the stopped vehicle and in the direction of traffic approaching in that lane;

(2) One at a distance of approximately 100 feet from the vehicle in the center of the lane occupied by the vehicle and in the direction of traffic approaching in that lane;

(3) One at the traffic side of the vehicle and approximately 10 feet from the vehicle in the direction of the nearest approaching traffic.

D. Whenever any vehicle of a type referred to in this Section is disabled upon the traveled portion of a highway of this state or the shoulder thereof, outside of any municipality, at any time when the display of fuses, flares, red electric lanterns or portable red emergency reflectors is not required, the driver of the vehicle shall display two red flags upon the roadway in the lane of traffic occupied by the disabled vehicle, one at a distance of approximately 100 feet in advance of the vehicle, and one at a distance of approximately 100 feet to the rear of the vehicle.

E. Whenever any motor vehicle used in the transportation of explosives, any cargo tank truck used for the transportation of any flammable liquid or compressed flammable gas, or any motor vehicle using compressed gas as a fuel, is disabled upon a highway of this state at any time or place mentioned in Sub-section A of this Section, the driver of such vehicle shall immediately display the following warning devices:

(1) One red electric lantern or portable red emergency reflector placed on the roadway at the traffic side of the vehicle; and

(2) Two red electric lanterns or portable red reflectors, one placed approximately 100 feet to the front and one placed approximately 100 feet to the rear of the disabled vehicle in the center of the traffic lane occupied by such vehicle.

Flares, fuses or signals produced by flame shall not be used as warning devices for disabled vehicles of the type mentioned in this Sub-section.

F. The flares, fuses, red electric lanterns, portable red emergency reflectors and flags to be displayed as required in this Section shall conform with the requirements of R.S. 32:367 applicable thereto. (Acts 1962, No. 310, § 1.)
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TORTS

• Negligence

•• Defenses

••• Comparative Negligence

•••• General Overview. — Where an accident victim failed to warn other traffic of his stalled car as required by the Highway Regulatory Act, specifically at La. Rev. Stat. Ann. § 32:368, and was struck by a truck that swerved to avoid colliding with the car, the victim was guilty of contributory negligence barring recovery of damages from the owner of the truck. Benton v. Dolese Concrete Co., 423 So. 2d 659, 1982 La. App. LEXIS 8071 (Oct. 12, 1982), writ of certiorari denied by 426 So. 2d 180, 1983 La. LEXIS 9640 (La. 1983).

Where a driver, whose car had broken down at 3:20 a.m. on a foggy night, failed to carry flares with him, as required by La. Rev. Stat. Ann. § 32:367(A)(1), the driver was contributorily negligent. Little v. Mississippi Chemical Express, Inc., 285 So. 2d 267, 1973 La. App. LEXIS 6727 (Nov. 5, 1973), writ of certiorari denied by 288 So. 2d 357, 1974 La. LEXIS 3200 (La. 1974).

•• Proof

••• Violations of Law

•••• General Overview. — Commercial truck driver did not contribute to an accident occurring at the site of a previous accident occurring on the icy approach to a bridge by stopping to assist the motorist involved in the first accident because the truck driver had not placed emergency flares around his vehicle after stopping as required by La. Rev. Stat. Ann. § 32:368 and a similar federal regulation; second professional driver who also slid on the ice and struck the first driver’s truck injuring the first driver was properly held to be 100 percent at fault for the accident. Renard v. McCloud, 818 So. 2d 279, 2002 La. App. LEXIS 1300 (May 8, 2002).

• Transportation Torts

•• Motor Vehicles. — Where witnesses testified that they observed reflectors on the road marking the truck that was pulled to the side of the road, the truck driver was in compliance with La. Rev. Stat. Ann. § 32:368(A) and was not negligent in an action for damages caused by a motorist’s accident with the truck. Billiot v. Bourg, 317 So. 2d 684, 1975 La. App. LEXIS 3942 (June 30, 1975), reversed by 338 So. 2d 1148, 1976 La. LEXIS 3983 (La. 1976).

With reference to a car accident that occurred when a car struck a disabled truck, it could be considered negligence per se that the disabled truck did not place red reflectors at the distances prescribed by La. Rev. Stat. Ann. § 32:368; however, because the disabled truck was more adequately lighted by flashing or blinking emergency lights that were visible to motorists approaching from the rear for a far greater distance than the red reflectors required by the statute, the driver of the car that struck the truck was negligent in not seeing what a reasonably careful and prudent driver could have seen and avoided. Liberty Mut. Ins. Co. v. Allstate Ins. Co., 220 So. 2d 182, 1969 La. App. LEXIS 5232 (Mar. 10, 1969).

TRANSPORTATION LAW

• Private Vehicles

•• Traffic Regulation

••• General Overview. — Summary judgment was granted the driver, where it was proven that when his truck stalled, he pulled the truck completely on the shoulder, did not impede traffic, and had his headlights, taillights, emergency flashers, and running lights illuminated. Sumner v. Sumner, 664 So. 2d 718, 1995 La. App. LEXIS 3058 (Nov. 8, 1995), writ of certiorari denied by La. 95-2919, 667 So. 2d 531, 1996 La. LEXIS 446 (La. Feb. 9, 1996).

La. Rev. Stat. Ann. § 32:141 and La. Rev. Stat. Ann. § 32:368 were found to be inapplicable to a car that was involved in a traffic accident as it sat on the side of a road because the vehicle was parked entirely on the shoulder of the road and posed no hindrance to the safe use of the highway by the other vehicles involved. Roger v. Estate of Moulton, 494 So. 2d 1226, 1986 La. App. LEXIS 7314 (June 25, 1986), reversed by 513 So. 2d 1126, 1987 La. LEXIS 9229 (La. 1987).

Where an accident victim failed to warn other traffic of his stalled car as required by the Highway Regulatory Act, specifically at La. Rev. Stat. Ann. § 32:368, and was struck by a truck that swerved to avoid colliding with the car, the victim was guilty of contributory negligence barring recovery of damages from the owner of the truck. Benton v. Dolese Concrete Co., 423 So. 2d 659, 1982 La. App. LEXIS 8071 (Oct. 12, 1982), writ of certiorari denied by 426 So. 2d 180, 1983 La. LEXIS 9640 (La. 1983).

Where a tractor trailer stopped on a highway to divert an oncoming drunk driver, and where the driver of the tractor trailer activated his emergency flashers before stopping and the flashers were easily observed, and where the atmospheric conditions were clear and dry, and the night time visibility was good, the tractor trailer was not “disabled” within the meaning of La. Rev. Stat. Ann. § 32:368 and the driver was not required to use warning devices during the duration of his stop. Nelson v. Powers, 402 So. 2d 129, 1981 La. App. LEXIS 4340 (June 29, 1981), writ of certiorari denied by 409 So. 2d 616, 1981 La. LEXIS 10782 (La. 1981).

§ 369. Red flags, use in parking certain vehicles.

Between sunrise and sunset, buses, cars for hire having a capacity for over ten passengers, cars or trucks used as wreckers or for other towing purposes, freight carrying vehicles and combinations thereof, shall be equipped with two red flags, one to be placed 100 feet behind and the other 100 feet ahead of said parked vehicles and in such a position as to be visible to all approaching traffic during the daylight hours. (Acts 1962, No. 310, § 1.)

CROSS REFERENCES

Louisiana Law. — Removal of warning device, see La. R.S. 32:373.
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TORTS

• Negligence

•• Causation

••• Cause in Fact. — Although a violation of this statute constitutes negligence per se, it is not actionable negligence unless it was a legal cause or a cause-in-fact of the collision, or unless the negligent act was a substantial factor in bringing about the accident. McCauley v. Lafleur, 213 So. 2d 176, 1968 La. App. LEXIS 4565 (July 29, 1968).

• Transportation Torts

•• Motor Vehicles. — Where a driver of a truck lessor’s vehicle negligently did not observe a stopped truck on a highway, the truck lessor could not recover damages for injury to property from the truck owner and its insurer following a vehicular collision; although the stopped truck’s driver did not place flags or warning signals on the road as required by statute, the driver of the lessor’s vehicle could have observed the stopped truck and had ample time to stop. Dixie Drive It Yourself System New Orleans Co. v. American Beverage Co., 128 So. 2d 841, 1961 La. App. LEXIS 2031 (Mar. 13, 1961), reversed by 242 LA. 471, 137 So. 2d 298, 1962 La. LEXIS 479 (1962).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The district attorney is the only authority constitutionally empowered to bring criminal charges pursuant to R.S. 32:57 for violations in his parish of R.S. 32:380 through 386., OPINION No. 91-239, La. Atty. Gen. Op. No. 1991-239; 1991 La. AG LEXIS 417.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Ruminations on Tort Law: A Symposium in Honor of Wex Malone: The Duties and Risks of the Duty-Risk Analysis. 44 La. L. Rev. 1227 (May, 1984).

§ 370. Warning devices must be approved by commissioner prior to sale or use thereof.

No person shall sell or offer for sale, either separately or as a part of the equipment of a motor vehicle, or use upon a motor vehicle on the highways in this state any warning device mentioned in this Chapter, unless such device has been submitted to the commissioner and been approved by him. (Acts 1962, No. 310, § 1. Amended by Acts 1977, No. 113, § 1, eff. June 22, 1977.)

§ 371. Enforcement of Part.

The commissioner shall have charge of the enforcement of this Part and, in this respect, shall see that every motor vehicle is equipped with the flares, flags, or warning devices provided for, and he shall have the power to make and publish regulations and requirements with reference to the types of flares, flags, or warning devices to be carried as equipment by motor vehicles. (Acts 1962, No. 310, § 1. Amended by Acts 1977, No. 113, § 1, eff. June 22, 1977.)

§ 372. Warning devices, submission to commissioner; fee.

Any person desiring approval of a warning device shall submit to the commissioner two sets of each type of the device for which approval is desired, together with a fee of twenty-five dollars. This fee shall be used in making proper tests of the devices submitted and in issuing certificates of approval therefor in accordance with the requirements for oil burning flares or reflectors or similar devices as adopted by him. (Acts 1962, No. 310, § 1. Amended by Acts 1977, No. 113, § 1, eff. June 22, 1977.)

§ 373. Removal of warning device.

No person shall willfully remove any warning device placed upon the highways under the provisions of R.S. 32:367 through R.S. 32:369 before the driver is ready to proceed upon the highway. (Acts 1962, No. 310, § 1.)

§ 374. Violation of regulations of commissioner.

No person shall violate any rule, regulation, or requirement adopted by the commissioner under the provisions of this Chapter. (Acts 1962, No. 310, § 1. Amended by Acts 1977, No. 113, § 1, eff. June 22, 1977.)

§ 375. Air conditioning equipment.

A. Mechanical vapor compression refrigeration equipment which is used to cool the driver or passenger compartment of any motor vehicle shall be manufactured, installed and maintained with due regard for the safety of the occupants of the vehicle and the public, and shall not contain any refrigerant which is toxic to persons or which is flammable.

B. The commissioner may adopt and enforce safety requirements, regulations, and specifications consistent with the requirements of this Section applicable to such equipment, which shall correlate with and, so far as possible, conform to the current recommended practice or standard application to such equipment approved by the Society of Automotive Engineers.

C. No person shall have for sale, offer for sale, sell or equip any motor vehicle with any equipment unless it complies with the requirements of this Section.

D. No person shall operate on any highway of this state any motor vehicle equipped with any air conditioning equipment unless said equipment complies with the requirements of this Section. (Acts 1962, No. 310, § 1. Amended by Acts 1977, No. 113, § 1, eff. June 22, 1977.)

§ 376. Special lights for certain department vehicles.

The department is authorized to install on vehicles used by it incidental to the painting of stripes on highways, two fixed white lights, directed to the rear, which lights may be illuminated while the vehicles are in use upon the highway. (Added by Acts 1963, No. 33, § 3; Amended by Acts 1977, No. 113, § 1, eff. June 22, 1977; Acts 2006, No. 11, § 2, eff. Aug. 15, 2006.)

2006 Amendments. — Acts 2006, No. 11, § 2, effective August 15, 2006, deleted “Office of Highways of the” preceding “department is authorized.”

CROSS REFERENCES

Louisiana Law. — Farm equipment on highway shoulders, see La. R.S. 32:298.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Pursuant to crack cocaine arrests, the State has the following burden of proof to obtain a court-ordered forfeiture of the offender’s motor vehicle: 1) If the offender owns the vehicles the District Attorney must prove under La. R.S. 32:1550 et seq. that the value of the contraband exceeded $500 or that the contraband was intended for commercial sale. Appellant courts have ruled that statutory minimum was met if the offender had more than $500 in cash with which he intended to purchase more narcotics even though he did not possess more than $500 worth of narcotics at the time of his arrest. 2) In the offender is not the registered owner, the district attorney must also prove that the vehicle’s owner was “knowingly and intentionally” aware of or privy to the narcotics violation. 3) Once notice of the seizure has been sent to the vehicle’s registered owner, the police department must hold a seized vehicle for at least six months prior to disposal.4) If the narcotics violation is later dismissed, the State must prove by clear and convincing evidence compelling reason that the court should still authorize the forfeiture., OPINION No. 89-240, La. Atty. Gen. Op. No. 1989-240; 1989 La. AG LEXIS 534.

§ 377. Slow moving vehicle, identification.

Every motor vehicle, combination of motor vehicle and towed equipment, every self-propelled unit of equipment, self-propelled implement of husbandry, or towed implement of husbandry normally operating at speeds not in excess of twenty-five miles per hour on public streets and roads at all times shall be equipped with a slow moving vehicle emblem as follows:

(1) Where the towed unit or any load thereon obscures the slow moving vehicle emblem on the towing unit, the towed unit shall be equipped with a slow moving vehicle emblem.

(2) Where the slow moving vehicle emblem on the towing unit is not obscured by the towed unit or its load, then either or both may be equipped with the required emblem, but it shall be sufficient if either has it.

(3) The emblem required shall comply with current standards and specifications as established by the American Society of Automotive Engineers and approved by the commissioner. (Added by Acts 1972, No. 142, § 1. Amended by Acts 1977, No. 113, § 1, eff. June 22, 1977.)

CROSS REFERENCES

Louisiana Law. — Lamps on other vehicles and equipment, see La. R.S. 32:316.
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TRANSPORTATION LAW

• Private Vehicles

•• Safety Standards

••• General Overview. — Judgment notwithstanding the verdict under former La. Code Civ. Proc. Ann. art. 1810.1(A) (now La. Code Civ. Proc. Ann. art. 1811) in favor of plaintiff victim in his action for damages arising from a car accident was appropriate where the evidence showed that the display of a slow-moving vehicle emblem as required by La. Rev. Stat. Ann. § 32:377 would not have prevented the accident and the fact that the victim’s tractor and truck was traveling at a slow rate of speed was not the cause-in-fact of the accident. Rougeau v. Commercial Union Ins. Co., 432 So. 2d 1162, 1983 La. App. LEXIS 8669 (May 25, 1983), writ of certiorari denied by 437 So. 2d 1149, 1983 La. LEXIS 11458 (La. 1983).

•• Traffic Regulation

••• General Overview. — In an action arising from a truck-automobile collision, the truck driver breached his duty imposed by La. Rev. Stat. Ann. §§ 32:64 32:71, and 32:377; the truck driver’s conduct consisted of driving a slow-moving vehicle without the proper warning signs on the inside or passing lane of a multi-lane, high-speed highway. Gray v. Poplar Grove Planting & Refining Co., 321 So. 2d 919, 1975 La. App. LEXIS 3982 (Sept. 18, 1975).

§ 378. School bus body, hood, bumpers; color of paint; back-up audible alarms.

A. Every school bus shall be painted national school bus glossy yellow except that the hood shall be painted the same color or lusterless black and its roof may be painted white. Bumpers shall be painted glossy black, except that for increased night visibility they may be covered with a retroflective material.

B. Any school bus acquired for any purpose other than transporting children to and from school shall be painted a color other than national school bus glossy yellow and all lights, signals, and other devices and any lettering identifying the vehicle as a school bus shall be removed.

C. Nothing contained in this Section shall prohibit a yellow school bus owned by a church from being used for other church related purposes.

D. Every new school bus ordered or purchased after August 15, 1993, and every used bus not in service as a school bus on that date, but put into service as a school bus thereafter, shall be equipped with an automatic back-up audible alarm which sounds on backing and which is capable of emitting sound audible under normal conditions from a distance of not less than one hundred feet. The alarm shall also be capable of operating automatically when the vehicle is in neutral or a forward gear but rolls backward. (Acts 1983, No. 700, § 1; Acts 1990, No. 652, § 2; Acts 1993, No. 493, § 1, eff. Oct. 1, 1993.)

§ 378.1. Display of patently obscene words, photographs, and depictions.

A. No person owning or operating a Louisiana registered motor vehicle on any of the public streets in this state shall affix to any part of such motor vehicle any sticker, decal, emblem, or other device containing patently obscene words, photographs, or depictions that are displayed to members of the public not occupying such vehicle. For the purposes of this Section, “obscene” shall have the meaning of “obscenity” as contained in R.S. 14:106.

B. Any person who violates the provisions of R.S. 32:378.1, upon conviction, may be penalized by a fine not to exceed one hundred dollars. (Acts 1989, No. 649, § 1, eff. July 7, 1989.)

§ 378.2. Ignition interlock devices; condition of probation for certain DWI offenders; restricted license.

A. In addition to any other provisions of law and except as otherwise provided in Subsection I of this Section, the court may require that any person who is placed on probation as provided in R.S. 14:98(B), and the court shall require that any person who is placed on probation as provided by R.S. 14:98(C) not operate a motor vehicle during the period of probation unless the vehicle is equipped with a functioning ignition interlock device as provided in this Section.

B. (1) Any person who has had his driver’s license suspended, revoked, or canceled under any of the following conditions shall, upon proof to the Department of Public Safety and Corrections that his motor vehicle has been equipped with a functioning ignition interlock device as provided in this Section, be issued a restricted driver’s license:

(a) (i) Upon first or second conviction, or entry of a plea of guilty or nolo contendere and sentence thereupon or the forfeiture of bail, for the offense of operating a motor vehicle while under the influence of alcoholic beverages.

(ii) However, if the offender had a blood alcohol concentration of 0.20 percent or more by weight based on grams of alcohol per one hundred cubic centimeters of blood the following restrictions shall apply:

(aa) Upon first offense, if the offender had a blood alcohol concentration of 0.20 percent or greater, he shall be issued a restricted driver’s license during the entire period of the two-year driver’s license suspension imposed under the provisions of R.S. 14:98(K)(1) and shall be required to have a functioning ignition interlock device installed on his vehicle during the first twelve-month period of the suspension.

(bb) Upon second offense, if the offender has a blood alcohol concentration of 0.20 percent or greater, he shall be eligible for a restricted driver’s license for the period of suspension as imposed under the provisions of R.S. 14:98(K)(2)(b). The offender may be issued a restricted license during the entire four years on his suspension and shall be required to have a functioning ignition interlock device installed on his vehicle during the first three years of the four-year suspension.

(b) For the offense of driving while under suspension if the suspension was the result of a conviction, or entry of a plea of guilty or nolo contendere and sentence thereupon or the forfeiture of bail, for a first or second offense of operating a motor vehicle while under the influence of alcoholic beverages.

(c) For the refusal to submit to a chemical test for the purpose of determining the alcoholic content of his blood when arrested for a first or second offense arising out of acts alleged to have been committed while the person was driving or in actual physical control of a motor vehicle while believed to be under the influence of alcoholic beverages.

(d) For submitting to a chemical test to determine the alcohol content of blood where the test results showed over 0.08 percent by weight of alcohol in the blood, or where the results showed under 0.08 percent by weight of alcohol in the blood but the person was nevertheless convicted for a first or second offense of a law or ordinance which prohibits operating a vehicle while intoxicated.

(2) The restricted license shall be designated as such by a large red “R” and shall be effective for the remaining period of suspension or as long as the functioning ignition interlock device is in place, whichever period is longer.

(3) The department shall designate in writing, and upon application of the person, amend as necessary, the routes over which and the times during which the restricted licensee shall be permitted to operate designated motor vehicles in order to earn his livelihood, which written restrictions shall be attached to the restricted license and kept with it at all times.

(4) Any person granted a restricted driver’s license under the provisions of this Subsection who tampers with, circumvents the operation of, or removes the ignition interlock device during the period for which the restricted license is granted shall have his driving privileges suspended for a period of time not to exceed one year and may be punished by imprisonment of twenty days, such punishment to be in addition to other penalties provided by law for related offenses.

C. No person whose driving privilege has been restricted under a condition of probation as provided in this Section shall:

(1) Rent, lease, or borrow a motor vehicle unless that vehicle is equipped with a functioning ignition interlock device.

(2) Request or solicit any other person to blow into an ignition interlock device or to start a motor vehicle equipped with the device for the purpose of providing the person so restricted with an operable motor vehicle.

D. No person shall blow into an ignition interlock device or start a motor vehicle equipped with the device for the purpose of providing an operable motor vehicle to another person whose driving privilege is restricted.

E. No person shall tamper with or circumvent the operation of an ignition interlock device.

F. Any person convicted of a violation of this Section shall be punished by imprisonment for not more than six months or a fine of not more than five hundred dollars, or both.

G. If the court imposes the use of an ignition interlock device as a term of probation on a person whose driving privilege is not suspended or revoked, the court shall require the person to provide proof of compliance to the court or the probation officer within thirty days. If the person fails to provide proof of installation within that period, absent a finding by the court of good cause for that failure which is entered into the court record, the court shall revoke the person’s probation.

H. The person whose driving privilege is restricted pursuant to this Section shall have the system monitored by the manufacturer, at the manufacturer’s expense, for proper use at least bi-monthly, and more frequently as the court may order, on the operation of each interlocking ignition device in the person’s vehicles. A report of such monitoring shall be issued by the manufacturer to the court and the department within fourteen days after the system is monitored. However, the report issued to the department shall be in an electronic format specified by the department.

I. If a person is required to operate a motor vehicle in the course and scope of his employment which does not have an approved ignition interlock device, and if the vehicle is owned by the employer, the court may allow the person who is prohibited from operating a motor vehicle without such a device to operate the employer’s vehicle while actually in the course and scope of employment, if the employer has been notified by the person that the person’s driving privilege has been restricted and if the person has proof of that notification and evidence of court approval in his possession or the notice, or a facsimile copy thereof, is with this vehicle. The exemption provided by this Subsection shall not apply to any motor vehicle owned by a business entity which is all or partly owned or controlled by a person otherwise subject to this Subsection.

J. (1) The secretary of the Department of Public Safety and Corrections shall certify, or cause to be certified, ignition interlock devices required by this Section, and publish a list of approved devices. All reasonable costs of certification shall be borne by the manufacturer. The manufacturer of the system shall be responsible for the installation or the training of installers, and shall educate users and service and maintain the system.

(2) The secretary shall formulate and promulgate a set of standards for the proper use of ignition interlock devices in full compliance with this Section. The standards shall include, but not be limited to, requirements that the devices or systems:

(a) Do not impede the safe operation of the vehicle.

(b) Have features that make circumventing difficult and that do not interfere with the normal use of the vehicle.

(c) Correlate well with established measures of alcohol impairment.

(d) Work accurately and reliably in an unsupervised environment.

(e) Resist tampering and give evidence if tampering is attempted.

(f) Are difficult to circumvent, and require premeditation to do so.

(g) Minimize inconvenience to a sober user.

(h) Require a proper, deep lung breath sample or other accurate measure of blood alcohol content equivalence.

(i) Operate reliably over the range of automobile environments.

(j) Are manufactured by a party who will provide product liability insurance.

K. The Department of Public Safety and Corrections may, in its discretion, and consistent with this Section, adopt in whole or relevant part, the guidelines, rules, regulations, studies, or independent laboratory tests performed on and relied upon in the certification or approval of ignition interlock devices by other states, their agencies or commissions.

L. The secretary shall design and adopt by regulation a warning label which shall be affixed to each ignition interlock device upon installation. The label shall contain a warning that any person tampering, circumventing, or otherwise misusing the device is guilty of a misdemeanor and may be subject to civil liability.

M. As used in this Section, “ignition interlock device” means a constant monitoring device that prevents a motor vehicle from being started at any time without first determining the equivalent blood alcohol level of the operator through the taking of a breath sample for testing. The system shall be calibrated so that the motor vehicle may not be started if the blood alcohol level of the operator, as measured by the test, reaches a level established by the court, consistent with the rules promulgated by the Department of Public Safety and Corrections. (Acts 1992, No. 352, § 2, Subsections A-I eff. Jan. 1, 1993, Subsections J-M eff. June 17, 1992; Acts 1995, No. 516, § 1; Acts 1995, No. 695, § 1; Acts 1997, No. 581, § 2; Acts 1997, No. 1184, § 1; Acts 2000, 1st Ex. Sess., No. 91, §§ 1, 2; Acts 2001, No. 781, § 4, eff. Sept. 30, 2003; Acts 2003, No. 535, § 3; Acts 2011, No. 192, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 192, in (H), substituted “bi-monthly” for “semiannually” and added the last sentence.

2003 Amendments. — Acts 2003, No. 535, § 3, effective August 15, 2003, redesignated (A)(2)(a)(i) as (A)(2)(a)(i)(aa); deleted the comma following “forfeiture of bail” in (A)(2)(a)(i)(aa); inserted (A)(2)(a)(i)(bb); inserted (A)(2)(i)(bb)(I); and inserted (A)(2)(i)(bb)(II).

2000 Amendments. — Acts 2000, 1st. Ex. Sess., No. 91, § 1, effective June 6, 2000, deleted “and D” following “R.S. 14:98(C)” near the middle of (A)(1); substituted “Any person” for “Notwithstanding the provisions of R.S. 32:414, 415.1, 667, 668, or any other provisions of law to the contrary, any person” at the beginning of (A)(2)(a); “Upon first or second conviction” for “Upon first or subsequent conviction” at the beginning of (2)(a)(i); “for a first or second offense” for “for the offense” near the end of (A)(2)(a)(ii); and “a first or second offense” for “any offense” following “when arrested” in (A)(2)(a)(iii); and inserted “for a first or second offense” following “nevertheless convicted” near the end of (A)(2)(a)(iv).

Acts 2000, 1st. Ex. Sess., No. 91, § 2, effective June 6, 2000, repealed (G), which read: “Notwithstanding the provisions of R.S. 32:414, 415.1, or 667, if the court imposes the use of an ignition interlock device as a term of probation under this Section, the person shall be entitled to apply for restricted driving privileges. If the ensuing suspension period resulting from the offense committed extends beyond the probationary period set by the court, unless otherwise instructed by the court, the restricted driving privileges may be extended until the expiration of the suspension period.”

Quoted Statutory Material. — Acts 2001, No. 781, § 6 provides that the provisions of the Act shall become null and of no effect if and when Section 351 of P.L. 106-346 regarding the withholding of federal highway funds for failure to enact a 0.08 percent blood alcohol level is repealed or invalidated for any reason.

CROSS REFERENCES

Louisiana Law. — Operating a vehicle while intoxicated, see La. R.S. 14:98.

Operating a vehicle while intoxicated; additional conditions of probation; ignition interlock devices, see La. R.S. 15:306.

Economic and medical hardship appeal of driver’s license suspension, see La. R.S. 32:415.1.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Employer owned vehicle not required to be equipped with functioning ignition interlock device for use by DWI offender-employee during normal work hours. Discretion remains with court to determine if device is needed during non-work hours while in course and scope of employment. Judges must suspend remaining sentence of imprisonment for 3rd and 4th DWI offenders., Opinion No. 01-0360, La. Atty. Gen. Op. No. 2001-0360; 2001 La. AG LEXIS 460.

§ 378.3. Installation of sound amplification systems to exterior of vehicle; prohibited.

A. Sound amplification systems shall not be installed on the exterior of a chassis of a vehicle, including but not limited to vehicle grill or undercarriage, or used in such a manner as to emit sound outside of a vehicle.

B. Vehicle horns shall not be wired in order to make a sound other than the sound made by the manufactured installed horn.

C. Every person convicted of a violation of this Section shall be punishable by a fine of not less than five hundred dollars. No less than twenty-five dollars of each fine imposed pursuant to the provisions of this Section shall be collected by the court and shall immediately be forwarded to the state treasurer for deposit in the state treasury. After compliance with the requirements of Article VII, Section 9(B) of the Constitution of Louisiana, the remainder shall be appropriated to the Louisiana Commission for the Deaf.

D. The provisions of this Section shall not apply to emergency response vehicles, recreational vehicles, vehicles while in a parade, vehicles towing trailers, or vehicles used solely for commercial purposes. (Acts 2009, No. 124, § 1, eff. Aug. 15, 2009.)

PART 6. SIZE, WEIGHT, AND LOAD OF VEHICLE.

§ 379. Applicability; regulations in excess of R.S. 32:380 through R.S. 32:386 prohibited.

A. The provisions of this Part governing width, height, length, tire pressure, weight, and load shall apply to vehicles in regular operation, as defined in R.S. 32:1. Vehicles operated under the terms of special permits are covered in R.S. 32:387.

B. The department shall not enact any regulation to allow any vehicle to travel the highways of this state in excess of the limits or requirements provided in R.S. 32:380 through R.S. 32:386, both inclusive. (Added by Acts 1977, No. 113, § 1, eff. June 22, 1977.)

SUBPART A. SIZE, WIDTH, HEIGHT, LENGTH, WEIGHT AND LOAD OF VEHICLES IN REGULAR OPERATION.

§ 380. Width; projecting loads on vehicles.

A. The width of any vehicle shall not exceed one hundred two inches, exclusive of safety devices.

B. The load on any vehicle shall not project more than twelve inches beyond the width of its body.

C. The width of a farm tractor shall not exceed nine feet.

D. The secretary shall designate the qualifying highway system to which the foregoing width limitations shall apply.

E. Repealed by Acts 2003, No. 347, § 2, effective August 15, 2003. (Added by Acts 1977, No. 113, § 1, eff. June 22, 1977; Amended by Acts 1983, No. 416, § 1; Acts 1990, No. 51, § 1; Acts 1990, No. 896, § 1; Acts 2003, No. 347, §§ 1, 2, eff. Aug. 15, 2003.)

2003 Amendments. — Acts 2003, No. 347, § 2, effective August 15, 2003, rewrote (A), which read: “The width of any vehicle shall not exceed ninety-six inches, exclusive of safety devices, except that on the Interstate System or other highways designated by the Secretary, the width of any vehicle shall not exceed one hundred two inches, exclusive of safety devices.”

Acts 2003, No. 347, § 2, effective August 15, 2003, repealed (E), which read: “Vehicles or combinations of vehicles in excess of ninety-six inches in width shall have reasonable access, not to exceed ten miles, and in the parish of Orleans, not to exceed three miles, between the interstate system or other highways designated by the secretary and terminals and facilities for food, fuel, repairs, and rest, unless otherwise prohibited. Household goods carriers shall have unrestricted access for loading and unloading purposes only, unless otherwise prohibited.”

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 32:1.

Authority of Department of Public Safety and Corrections, see La. R.S. 32:3.

Applicability; regulations in excess of R.S. 32:380 through R.S. 32:386 prohibited, see La. R.S. 32:379.

Length; special length limits, see La. R.S. 32:382.

Farm vehicles and equipment; exemptions, see La. R.S. 32:385.

Recreational vehicles; exemptions, see La. R.S. 32:385.1.

Special permits, see La. R.S. 32:387.

Penalties; payments, see La. R.S. 32:388.

Weights and standards police; enforcement procedure; payment and collection procedures; administrative review, see La. R.S. 32:389.

Appearance upon arrest, see La. R.S. 32:391.

Impounding of vehicles; prohibitions, see La. R.S. 32:392.

Offices; purposes and functions, see La. R.S. 36:408.

Fuel use violations; penalty, see La. R.S. 47:818.52.

Municipal Law. — Rules of the road > objects projecting from rear; red flag or light. New Orleans Code of Ordinance § 154-396.

Traffic code: miscellaneous rules > weights and standards enforcement, payment and collection procedures. Baton Rouge Code of Ordinance § 11:285.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Officers employed by the following agencies would be classified as “peace officers” within the meaning and intent of La. R.S. 40:2402 and as such must complete the basic law enforcement training course as defined in La. R.S. 40:2405 if employed after January 1, 1983. Wildlife & Fisheries Agents, Capitol Police, Airport Security Officers, Levee Board Police in the Ponchartrain, Orleans & Jefferson Levee Districts, Airport Security Officers, New Orleans Harbor Police, Campus Police, Department of Agriculture Brand Commission Officers, Department of Public Safety Security Personnel, Mississippi River Bridge Police, District Attorneys Investigators, State Fire Marshals, Louisiana State Park Rangers, Alcohol Beverage Control Board Officers., OPINION No. 82-1125, La. Atty. Gen. Op. No. 1982-1125; 1982 La. AG LEXIS 49.

The district attorney is the only authority constitutionally empowered to bring criminal charges pursuant to R.S. 32:57 for violations in his parish of R.S. 32:380 through 386., OPINION No. 91-239, La. Atty. Gen. Op. No. 1991-239; 1991 La. AG LEXIS 417.

R.S. 32:41, OPINION NUMBER 95-79, La. Atty. Gen. Op. No. 1995-79; 1995 La. AG LEXIS 63.

Port and Harbor Police for the Board of Commissioners of the Port of New Orleans are “Peace Officers” and have all the power of Sheriffs as Peace Officers in all places and on all premises under the jurisdiction and control of the Board of Commissioners of the Port of New Orleans, and of the streets and approaches thereto. The disposition of statutory fines to be placed in the Harbor Police Pension Fund is constitutional in accordance with Attorney General Opinion 98-320. The amounts and fines for violations of ordinances of the Board of Commissioners for the Port of New Orleans are assessed in accordance with the schedules as adopted by the Port of New Orleans., OPINION NUMBER 99-39, La. Atty. Gen. Op. No. 1999-39; 1999 La. AG LEXIS 258.

The Department of Transportation and Development, having regulatory authority over the operation of motor vehicles on the highways of this state, should first be consulted regarding proper licensure of university equipment driven on campus for grounds maintenance., Opinion 02-0066, La. Atty. Gen. Op. No. 2002-0066; 2002 La. AG LEXIS 69.

R.S. 32:218 authorizes certain groups to solicit contributions subject to the permission of the local governing authority. The local governing authority, therefore, has the power to condition such activities to ensure the safety of the participants and passers-by. R.S. 2798.1 and R.S. 2792.4 provide limitation of liability for the local governing authority’s officers and board members. Opinion 03-0394, 2003 La. AG LEXIS 493.

§ 381. Height.

A. (1) The height of any vehicle and its load shall not exceed thirteen feet, six inches, except that the height of any vehicle and its load which operates exclusively on the interstate highway system shall not exceed fourteen feet, provided that vehicles operating on the interstate highway system shall have reasonable access, within one road mile from the interstate highway to terminals and facilities for food, fuel, repairs, and rest, unless prohibited for specific safety reasons on individual routes.

(2) The operator of a vehicle that is higher than thirteen feet six inches shall ensure that the vehicle will pass through each vertical clearance of a structure in its path without touching the structure.

(3) Any damage to a bridge, underpass, or similar structure caused by the height of a vehicle shall be the responsibility of the owner of the vehicle.

B. Nothing in this Section shall be interpreted to require the state or any subdivision thereof or any person, firm, or corporation in this state to raise, alter, construct, or reconstruct any overpass, wire, pole, trestle, or other structure to provide such clearance. (Acts 1962, No. 310, § 1. Acts 1977, No. 113, § 1, eff. June 22, 1977; Acts 1977, No. 141, § 1; Acts 1983, No. 416, § 2; Acts 2004, No. 571, § 1, eff. Aug. 15, 2004.)

2004 Amendments. — Acts 2004, No. 571, § 1, effective August 15, 2004, redesignated former (A) as (A)(1), inserted “and its load” following “any vehicle,” and inserted “except that the height ... safety reasons on individual routes”; and added (A)(2) and (3).

CROSS REFERENCES

Louisiana Law. — Length; special length limits, see La. R.S. 32:382.

Farm vehicles and equipment; exemptions, see La. R.S. 32:385.

Municipal Law. — Traffic code: miscellaneous rules > weights and standards enforcement, payment and collection procedures. Baton Rouge Code of Ordinance § 11:285.

Transporting oversized vehicles. Shreveport Code of Ordinance § 90-386.

§ 382. Length; special length limits.

A. Length.

(1) The length of a single vehicle shall not exceed forty-five feet. The length of a trailing unit on any single vehicle shall not exceed thirty feet. The length of the semitrailer portion of a tractor-semitrailer combination shall not exceed fifty-nine feet and six inches. The length of the semitrailer or trailer portion of a tractor-semitrailer-trailer combination shall not exceed thirty feet. The length of the trailer portions of a tractor-trailer-trailer combination shall not exceed thirty feet. The length of the semitrailer portions of a tractor-semitrailer-semitrailer combination shall not exceed thirty feet.

(2) (a) The load carried by a combination of vehicles transporting timber poles and piling shall not exceed sixty-five feet plus one foot additional tolerance in length. The load carried by a combination of vehicles transporting forest products in their natural or treated state shall not exceed sixty-five feet plus one foot additional tolerance in length. Said combinations transporting poles and piling or forest products in their natural or treated state shall operate only during daylight hours and shall display a red flag or cloth not less than one foot square at the rear of the load. A combination of vehicles transporting forest products in their natural state shall be equipped with stationary vertical retaining poles on the driver’s side of the trailer portion.

(b) No combination of vehicles shall consist of more than two vehicles, except as provided in R.S. 32:384(C) and R.S. 32:382(A)(3) and except that combinations of truck-tractor and two trailers; truck-tractor and two semi-trailers; or truck-tractor, semi-trailer, and trailer are permitted.

(c) The combination of vehicles consisting of three vehicles excepted in this Section by Subsection A(2)(b) shall be permitted to operate over all highways within the Interstate System and other highways designated by the secretary.

(d) No combination of vehicles operated on any parish road under the jurisdiction of the police jury shall consist of more than two vehicles, except as provided in R.S. 32:382(A)(3).

(3) (a) A vehicle having no more than two axles may tow any combination of two vehicles, provided the combination of vehicles does not exceed sixty-five feet.

(b) A vehicle having no more than two axles and owned and/or operated by a manufacturer or dealer of boats may tow two boat trailers.

B. Special length limits.

(1) Subject to the provisions of R.S. 32:380, R.S. 32:381, and Subsection A of this Section, the load upon any single vehicle or upon the front vehicle of a combination of vehicles shall not project more than four feet beyond the foremost part of said vehicle, and the load upon any single vehicle or upon the rear vehicle of a combination of vehicles shall not project more than eight feet beyond the rear of the bed or body of said vehicle, except that the load upon the rear vehicle of a combination of vehicles transporting poles and piling shall not project more than fifteen feet beyond the rear of the bed or rear tire of said vehicle, whichever is further from the cab, and the load upon the rear vehicle of a combination of vehicles transporting forest products in their natural state shall not project more than twenty feet beyond the rear of the bed or rear tire of said vehicle, whichever is further from the cab, and said load or loads must maintain a two foot clearance above the pavement structure, and provided further said combination of vehicles transporting forest products in their natural state with a rear projecting load in excess of fifteen feet shall operate only during daylight hours and shall display a red flag or cloth not less than one foot square at the rear of its projected load. A combination of vehicles transporting forest products in their natural state shall be equipped with stationary vertical retaining poles on the driver’s side of the trailer portion.

(2) Equipment that is permanently attached to and cannot be readily removed from a vehicle shall not constitute load and the provisions of Subsection B(1) of this Section shall not apply to such vehicles if the following conditions exist:

(a) The vehicle meets requisite state safety standards to be and is licensed for use on state highways; and

(b) That portion of such equipment which extends in front of the foremost part of said vehicle has a minimum vertical clearance above the surface of the highway of six feet.

(c) The provisions of this Section shall not apply to vehicles collecting garbage, rubbish, refuse, or recyclable materials which are equipped with front-end loading attachments and containers provided that the vehicles are actively engaged in the collection of garbage, rubbish, refuse, or recyclable materials.

(3) Sportsmen coaches or vehicles obviously used solely for recreational purposes and registered therefor may tow a combination of no more than two vehicles and shall not exceed seventy feet in total length.

C. The combinations of vehicles consisting of three vehicles excepted in this Section by Subsection A(2)(b) shall have reasonable access, not to exceed ten miles, between the interstate system or other highways designated by the secretary and terminals and facilities for food, fuel, repairs, and rest, unless otherwise prohibited. Household goods carriers shall have unrestricted access for loading and unloading purposes only, unless otherwise prohibited.

D. The secretary shall designate the qualifying highway system to which the foregoing length limitations shall apply.

E. The foregoing regulations of tractor-semi-trailer combinations shall not prohibit the operation, replacement, or reasonable business expansion of those types or lengths of vehicles which are in actual and lawful use on or before July 2, 1983.

F. All vehicles of legal length on the interstate system and other designated systems but which are not of legal length off of the interstate system and other designated systems shall have reasonable access, not to exceed ten miles, between the interstate system or other highways designated by the secretary and terminals and facilities for food, fuel, repairs, and rest, unless otherwise prohibited. Household goods carriers shall have unrestricted access for loading and unloading purposes only, unless otherwise prohibited. (Acts 1977, No. 113, § 1, eff. June 22, 1977. Amended by Acts 1978, No. 35, § 1, eff. May 31, 1978; Acts 1979, No. 87, § 1, eff. June 29, 1979; Acts 1982, No. 410, § 1; Acts 1982, No. 438, § 1; Acts 1983, No. 416, § 1; Acts 1984, No. 948, § 1; Acts 1985, No. 260, § 1, eff. July 6, 1985; Acts 1985, No. 960, § 1; Acts 1987, No. 405, § 1; Acts 1988, No. 663, § 1; Acts 1990, No. 51, § 1; Acts 1995, No. 1185, § 1; Acts 1997, No. 764, § 1; Acts 1997, No. 940, § 1.)

CROSS REFERENCES

Louisiana Law. — Special permits, see La. R.S. 32:387.

Municipal Law. — Traffic code: miscellaneous rules > weights and standards enforcement, payment and collection procedures. Baton Rouge Code of Ordinance § 11:285.

§ 383. Loads on vehicles; care required thereto; penalties; definition.

A. (1) The load on a vehicle shall not drop, sift, leak, or otherwise escape therefrom, except that sand may be dropped on a highway to secure traction or a liquid substance may be dropped on a highway to clean or maintain such highway.

(2) Any load of garbage, refuse, sludge, and other discarded material being transported by a commercial hauler shall be covered while being transported in such a manner as to prevent the load from spilling or dropping from the vehicle.

(3) Any violation of Paragraph (2) of this Subsection for failure to cover any load of garbage, refuse, sludge, and other discarded material shall be punishable by a fine of not more than five hundred dollars or by imprisonment for not more than six months, or both.

(4) The penalty provisions of Paragraph (3) of this Subsection shall not apply when the load was properly covered and subsequently became uncovered as the result of an accident or circumstances beyond the control of the operator of the vehicle.

B. (1) The load on any vehicle shall be securely fastened so as to prevent the covering or load from becoming loose, detached, or in any manner a hazard to other users of the highway.

(2) Freight containers, as defined in 49 CFR 171.8, used in both the waterborne transport of cargo and in the overland transport of cargo shall be properly secured so as to prevent the container from becoming loose, detached, or in any manner a hazard to other users of the highway.

(3) Any violation of Paragraph (2) of this Subsection shall be punishable by a fine of not more than five hundred dollars or by imprisonment for not more than six months, or both.

(4) The penalty provisions of R.S. 32:383(B)(3) shall not apply when the freight container was properly secured and subsequently became loose or detached as the result of an accident or circumstances beyond the control of the operator of the vehicle.

C. “Loose material” means dirt, sand, gravel, nails, or other material that is capable of blowing or spilling from a vehicle as a result of movement or exposure to air, wind currents, or weather, but shall not include agricultural products in their natural state or wood chips. (Added by Acts 1977, No. 113, § 1, eff. June 22, 1977; Amended by Acts 1982, No. 257, § 1; Acts 1985, No. 936, § 1; Acts 1990, No. 928, § 1; Acts 2006, No. 302, § 1, eff. Aug. 15, 2006.)

2006 Amendments. — Acts 2006, No. 302, § 1, effective August 15, 2006, inserted “nails” in (C).

CROSS REFERENCES

Federal Law. — Hazardous materials program definitions and general procedures — definitions and abbreviations. 49 CFR 171.8.

Municipal Law. — Rules of the road > spillage of dirt, garbage, trash, etc. New Orleans Code of Ordinance § 154-396.

Traffic code > loads on vehicles; care required thereto; definitions. Baton Rouge Code of Ordinance § 11:205.

Traffic code: miscellaneous rules > weights and standards enforcement, payment and collection procedures. Baton Rouge Code of Ordinance § 11:285.
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• Commercial Vehicles
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TORTS

• Negligence

•• Causation

••• General Overview. — Because a truck tractor was under a timber company’s custody and control, the company was answerable for any damage it caused, and because the company owed a trucker the duty of providing him a reasonably safe cable for tying down a load and La. Rev. Stat. Ann. § 32:383(B)(1) mandated the secure fastening of loads, the timber company was a legal cause of the trucker’s injuries when a cable snapped while he was securing a load. Jones v. Louisiana Timber Co., 519 So. 2d 333, 1988 La. App. LEXIS 92 (Jan. 20, 1988).

•• Proof

••• Violations of Law

•••• General Overview. — La. Rev. Stat. Ann. § 32:383, which related to cargo loading, was found to be irrelevant, despite the injury claimants contention otherwise in the vehicle accident negligence case; ample credible evidence supported the trial court’s determination that barrels in the back of a truck that was struck from behind by the injury claimant’s vehicle were secure until they were jarred by the collision, and the barrels did not cause the accident. Brandon v. Trosclair, 800 So. 2d 49, 2001 La. App. LEXIS 2481 (Oct. 17, 2001).

• Transportation Torts

•• Motor Vehicles. — Where an employee was driving an employer’s truck packed with sugar cane debris and an insured rear-ended the vehicle, the employer and the employee were not liable under La. Rev. Stat. Ann. § 32:383 for the accident; the tail lights on the truck were working and visible and the sugar cane debris was properly loaded. Allstate Ins. Co. v. Batiste, 676 So. 2d 747, 1996 La. App. LEXIS 1500 (June 12, 1996).

TRANSPORTATION LAW

• Commercial Vehicles

•• Maintenance & Safety. — Pursuant to La. Rev. Stat. Ann. § 32:383, the lessor, the lessee, and the driver of a truck that hauled a 9-foot wide trailer could be held liable for another truck driver’s personal injuries and the damage to his rig which resulted when part of the load flew into the rig’s windshield, if the facts showed that the driver should not have hauled the 12-foot wide defective bunkhouse, that a watchful eye should have been kept on the load after it was taken from the storage yard, or that the driver failed to use his mirrors to observe his load. Thomas v. Richard, 624 So. 2d 962, 1993 La. App. LEXIS 2946 (Oct. 6, 1993).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — New and unused asphalt is considered “loose material” as provided by R.S. 32:383(C) and, therefore, is subject to the provisions of Act 544 (1995)., OPINION NUMBER 95-455, La. Atty. Gen. Op. No. 1995-455; 1995 La. AG LEXIS 332.

§ 383.1. Loads of loose materials on vehicles; care required thereto; penalties.

A. Any load of loose material as defined in R.S. 32:383(C) being transported by a commercial hauler, or in a vehicle purchased by the state or any political subdivision of this state after August 15, 1999, shall be covered in such a manner as to prevent the load from blowing, spilling, or dropping from the vehicle. However, a load of dirt or sand shall be exempt from the provisions of this Section if the load is being transported within a municipality with a population of not less than ten thousand five hundred nor more than eleven thousand two hundred in a parish with a population of no less than thirty-one thousand two hundred fifty nor no more than thirty-two thousand five hundred all according to the latest decennial census, and the speed of the vehicle transporting the load does not exceed twenty-five miles per hour.

B. Any violation of this Section for failure to cover a load of loose material while being transported shall be punishable by a fine of not less than one hundred dollars or more than two hundred dollars. (Acts 1991, No. 555, § 1; Acts 1995, No. 544, § 1; Acts 1999, No. 258, § 1; Acts 2001, No. 787, § 1; Acts 2001, No. 1205, § 1.)

2001 Amendments. — Acts 2001, No. 787, § 1, effective August 15, 2001, added the second sentence to (A).

Acts 2001, No. 1205, § 1, effective August 15, 2001, in (A), added “However, a load of dirt or sand shall be exempt ... does not exceed twenty-five miles per hour.”

1999 Amendments. — Acts 1999, No. 258, § 1, effective August 15, 1999, inserted “or in a vehicle purchased by the state or any political subdivision of this state after August 15, 1999” in (A).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — New and unused asphalt is considered “loose material” as provided by R.S. 32:383(C) and, therefore, is subject to the provisions of Act 544 (1995)., OPINION NUMBER 95-455, La. Atty. Gen. Op. No. 1995-455; 1995 La. AG LEXIS 332.

§ 384. Trailers and towed vehicles.

A. The drawbar or connection between two vehicles, when one is towing the other, shall be of sufficient strength to pull all weight towed thereby and shall not exceed fifteen feet from one vehicle to the other, except that the drawbar or connection may exceed fifteen feet between any two vehicles transporting poles, pipes, machinery, or other objects of a structural nature which cannot be readily dismembered.

B. When the connection between a vehicle and a towed vehicle is a chain, rope, or cable, a red flag or cloth not less than one foot square shall be displayed upon such connection between sunrise and sunset, and a red light, plainly visible under ordinary atmospheric conditions for a distance of at least five hundred feet, shall be displayed upon such connection between sunset and sunrise.

C. Truck-tractors may be transported by a drawbar, pintle connection, or by the triple saddle mount method of transportation, consisting of a combination of four truck-tractors where the front axle of one truck-tractor is mounted on the fifth wheel of the lead truck-tractor, the front axle of the third truck-tractor is mounted on the fifth wheel of the second truck-tractor, and the front axle of the fourth truck-tractor is mounted on the fifth wheel of the third truck-tractor; and with the rear wheels of the second, third, and fourth truck-tractors trailing on the ground behind the operating motor unit, provided that:

(1) The combination of vehicles shall be equipped with necessary lights and signals in accordance with Louisiana law and Bureau of Motor Carrier Safety, United States Department of Transportation, Federal Highway Administration Safety Rules and Regulations;

(2) The rear wheels of the second, third, and fourth truck-tractors of the combination shall be equipped with adequate splash guards or mud flaps; and,

(3) It shall be unlawful to operate this combination of vehicles in excess of fifty-five miles per hour.

D. Every trailer and semitrailer with a loaded gross weight capacity of up to six thousand pounds shall be equipped with safety chains or other safety device approved in accordance with Subsection E. The safety chains or other approved safety device shall be securely attached to the towing vehicle when the trailer or semitrailer is in motion and shall be of sufficient strength to hold the trailer behind the towing vehicle in case the connection between the two vehicles detaches.

E. (1) The Department of Public Safety and Corrections, office of state police, shall have the authority to approve safety devices other than safety chains to be used when towing trailers or semitrailers. The approval of a safety device shall be in writing. Any such device shall be inspected by the office of state police before written approval is given. The following criteria shall be considered in making the determination of whether or not to approve such safety device as an alternative to safety chains:

(a) The physical characteristics of the device, including but not limited to the material or materials used in constructing the device.

(b) The method by which the device is attached to the trailer or semitrailer.

(c) The overall strength of the device.

(2) The office of state police shall promulgate rules and regulations in accordance with the Administrative Procedure Act to implement the provisions of this Subsection, including but not limited to the procedure for accepting and processing applications for approval of alternative safety devices. (Acts 1977, No. 113, § 1, eff. June 22, 1977. Acts 1984, No. 315, § 1; Acts 1997, No. 940, § 1; Acts 1999, No. 512, § 1.)

1999 Amendments. — Acts 1999, No. 512, § 1, effective August 15, 1999, added “or other safety device approved in accordance with Subsection E” at the end of the first sentence of (D) and inserted “or other approved safety device” following “safety chains” in the second sentence; added (E).

CROSS REFERENCES

Louisiana Law. — Length; special length limits, see La. R.S. 32:382.

Farm vehicles and equipment; exemptions, see La. R.S. 32:385.

Municipal Law. — Traffic code: miscellaneous rules > weights and standards enforcement, payment and collection procedures. Baton Rouge Code of Ordinance § 11:285.

JUDICIAL DECISIONS

INDEX

TORTS

• Transportation Torts

•• Motor Vehicles

TORTS

• Transportation Torts

•• Motor Vehicles. — When the safety chains on a trailer or semi-trailer were not adequate to secure the vehicle being towed, the driver of the towing vehicle was strictly liable for any damage that was caused. Galloway v. State ex rel. Department of Transp. & Dev., 654 So. 2d 1345, 1995 La. LEXIS 1379 (May 22, 1995).

§ 385. Farm vehicles and equipment; exemptions.

A. (1) (a) Farm and agricultural vehicles and equipment, except draglines and bulldozers, being operated or transported for bona fide agricultural purposes or the transportation of farm vehicles and equipment to be used for normal farm purposes by persons transporting such farm equipment or machinery, for distances not to exceed fifty miles from the point of origin, and fertilizer tending units shall be exempt from the requirements of R.S. 32:380 through 382 and, additionally, farm equipment shall be exempt from the requirements of R.S. 32:384.

(b) Trailers and semi-trailers with a gross vehicle weight rating of not more than twelve thousand pounds, when owned and used by a retail business in this state and designed and used exclusively for the purposes of pick-up or delivery of new, used, or repaired farm equipment for distances not to exceed fifty miles from the point of origin, shall be exempt from the requirements of R.S. 32:380.

(2) Vehicles being operated to transport timber cutting or logging equipment from one job site to another and the equipment being transported, when the trailer upon which the equipment is towed and the equipment are owned or leased by the same person, shall be exempt from the requirements of R.S. 32:380, 381, and 382.

(3) Such farm vehicles and vehicles transporting cutting or logging equipment may use any public highways other than those designated as part of the national system of interstate and defense highways during the period from thirty minutes after sunrise until thirty minutes before sunset without obtaining a special permit from the secretary, as provided in R.S. 32:387, or from any other agency or department of the state or political subdivisions, provided that such machinery or equipment being shipped by persons to be used for normal farm purposes shall be equipped with front and rear reflector lights and with a blinking hazard light clearly visible from the front and rear.

B. The provisions of R.S. 32:380, 381, and 382, relative to limitations on the width, height, and length of motor vehicles shall not apply to trucks which transport seed cotton modules or cotton from the field to the gin, or cotton seed from the gin to the mill, if the owner or operators of such trucks obtain an annual permit to be issued by the secretary for an annual fee of five dollars, according to rules and regulations to be promulgated by the secretary.

C. Notwithstanding any other provisions of law to the contrary, Part 393.86 of the Federal Motor Carrier Safety Regulations and state law as they pertain to the requirements of bumpers or devices serving similar purposes shall not apply to any vehicle transporting seed cotton modules if such vehicle was manufactured prior to September 1, 1991. (Acts 1991, No. 306, § 1; Acts 1991, No. 307, § 1; Acts 1991, No. 445, § 1; Acts 1997, No. 113, § 1; Acts 1999, No. 786, § 1.)

Editor’s Notes. — See Acts 1991, No. 445, § 2 for effective date of Subsection (C).

1999 Amendments. — Acts 1999, No. 786, § 1, effective August 15, 1999, in (A)(1)(a), inserted “and agricultural” following “Farm” inserted a comma following “draglines and bulldozers” and “equipment or machinery,” inserted “and fertilizer tending units” following “point of origin,” and inserted a comma following “R.S. 32:382 and,” and “additionally.”

CROSS REFERENCES

Louisiana Law. — Escort vehicles; permit to operate required, see La. R.S. 32:387.1.

Municipal Law. — Traffic code: miscellaneous rules > weights and standards enforcement, payment and collection procedures. Baton Rouge Code of Ordinance § 11:285.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The Department of Transportation and Development, having regulatory authority over the operation of motor vehicles on the highways of this state, should first be consulted regarding proper licensure of university equipment driven on campus for grounds maintenance., Opinion 02-0066, La. Atty. Gen. Op. No. 2002-0066; 2002 La. AG LEXIS 69.

§ 385.1. Recreational vehicles; exemptions.

Recreational vehicles as defined in R.S. 32:771 and truck campers may exceed the maximum width provided in R.S. 32:380 if such excess width is attributable to an appurtenance that extends no more than six inches beyond the body of the vehicle. (Acts 2001, No. 1207, § 1.)

Editor’s Notes. — Acts 2006, No. 440, § 2, repealed R.S. 32:771, referenced in this Section.


§ 386. Weight.

A. The total gross weight of any vehicle or combination of vehicles shall not exceed eighty thousand pounds, and no vehicle or combination of vehicles shall exceed its licensed gross weight.

B. No tire mounted on any axle attached to any vehicle or combination of vehicles shall impose a greater weight on the surface of a highway than six hundred fifty pounds per inch width of tire.

C. The total gross weight of any single axle attached to any vehicle and equipped with low pressure pneumatic tires shall not exceed twenty thousand pounds.

D. The total gross weight of any tandem axle or tandem steering axle attached to any vehicle and equipped with low pressure pneumatic tires shall not exceed thirty-four thousand pounds. However on any vehicle carrying forest products in their natural state, the weight limitation shall be thirty-seven thousand pounds per tandem axle and equipped with low pressure pneumatic tires except on the Interstate system.

E. The total gross weight of any tridum axle attached to any vehicle and equipped with low pressure pneumatic tires shall not exceed forty-two thousand pounds.

E-1. The total gross weight of any quadrum axle attached to any vehicle and equipped with low pressure pneumatic tires shall not exceed fifty thousand pounds.

F. The total gross weight of any single axle or any single steering axle attached to any vehicle and equipped with high pressure pneumatic, solid rubber or cushion tires shall not exceed eighteen thousand pounds.

G. The total gross weight of any tandem axle or any tandem steering axle attached to any vehicle and equipped with high pressure pneumatic, solid rubber or cushion tires shall not exceed thirty-two thousand pounds.

H. (1) For vehicles using the Interstate system, the overall maximum gross weight, including enforcement tolerances, on a group of two or more consecutive axles, shall be produced by application of the following formula:

W = 500(LN/(N - 1) + 12N + 36)

where W equals overall gross weight on any group of two or more consecutive axles to the nearest five hundred pounds, L equals distance in feet between the extreme of any group of two or more consecutive axles, and N equals number of axles in group under consideration, except that two consecutive sets of tandem axles may carry a gross load of thirty-four thousand pounds each provided the overall distance between the first and last axles of the consecutive sets of tandem axles is thirty-six feet or more. The overall gross weight shall not exceed eighty thousand pounds, including all enforcement tolerances, except for those vehicles and loads which cannot be easily dismantled or divided and which have been issued special permits.

(2) In accordance with 23 U.S.C.S. 127, certain vehicles carrying certain commodities shall be exempt from application of the formula. The exemptions shall include the following:

Vehicles with Type Two axle configuration (three axle combination with one single axle and one set of tandem axles); or Type Six axle configuration (five axle combination with one single axle and two sets of tandem axles); or a vehicle with Type Eight axle configuration (six axle combination with one single axle, one tandem axle, and one tridem axle); or vehicles with Type Ten axle configuration (double bottom); or Type Eighteen axle configuration (four axle combination with one single axle and one set of tridem axles) carrying any of the following bulk commodities thereof: forest products in their natural state, lumber, sand, gravel, agricultural products in their natural state, loose or mixed concrete (including asphaltic or Portland cement), or bulk liquid commodities.

(3) All vehicles which are rendered economically useless by application of the bridge formula which are legal and operational on the effective date of this Subsection shall remain legal for a period of five years from the effective date of this Subsection. The trucking industry is hereby granted a phase-in period to extend for a period of five years from the effective date of this Subsection, within which time it shall adjust, modify, or replace equipment to comply with the provisions of this Subsection.

I. Notwithstanding the provisions of Subsection (A) of this Section and subject to the provisions of Subsections (B), (C), (D), (E), and (E-1) of this section, the total gross weight of any combination of vehicles which has a tridum axle or a quadrum axle shall not exceed eighty-eight thousand pounds while operating on any state-maintained highway except the Interstate System and shall not exceed eighty-three thousand four hundred pounds while operating on the Interstate System within this state.

J. When by reason of the condition of the weather or other emergency, or the physical condition of any highway or its recent construction, or the making of repairs thereto, the secretary deems it necessary, then for such time as is reasonably necessary to remedy the situation, he may prohibit the use of such highway or specify lesser gross weights than those fixed in this Section, pursuant to the recommendations of the chief engineer of the department, in order to protect the public highways and the persons and property of the traveling public from unnecessary damage. Notice of such restrictions, prohibitions, or weight reductions shall be given by the secretary by posters at the terminal of the highway. However, failure to post such notice shall under no circumstances make either the state or the department liable for damages which may result because of such failure.

K. Vehicles and combinations of vehicles shall be loaded in such manner that the axle limitations set forth in Subsections C, D, E, E-1, F and G of this Section are not exceeded. However, while operating on any state-maintained highway except the Interstate System, the provisions of Subsections C, D, E, E-1, F and G of this section shall not be deemed to have been violated unless the axle weight exceeds by more than two thousand pounds Subsections C and F of this section or more than three thousand pounds Subsections D, E, E-1, and G of this section. This Subsection shall in no way be construed to allow the total gross weight in any vehicle or combination of vehicles to exceed the gross weight limits set forth in Subsections A or I of this Section. (Acts 1977, No. 113, § 1, eff. June 22, 1977. Amended by Acts 1978, No. 35, § 1, eff. May 31, 1978; Acts 1982, No. 196, § 1; Acts 1987, No. 686, § 1.)

Editor’s Notes. — See Acts 1987, No. 686, § 2 for rulemaking authority.

CROSS REFERENCES

Louisiana Law. — Applicability; regulations in excess of R.S. 32:380 through R.S. 32:386 prohibited, see La. R.S. 32:379.

Special permits, see La. R.S. 32:387.

Penalties; payments, see La. R.S. 32:388.

Weights and standards police; enforcement procedure; payment and collection procedures; administrative review, see La. R.S. 32:389.

Municipal Law. — Traffic code: miscellaneous rules > weights and standards enforcement, payment and collection procedures. Baton Rouge Code of Ordinance § 11:285.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The district attorney is the only authority constitutionally empowered to bring criminal charges pursuant to R.S. 32:57 for violations in his parish of R.S. 32:380 through 386., OPINION No. 91-239, La. Atty. Gen. Op. No. 1991-239; 1991 La. AG LEXIS 417.

R.S. 32:41, OPINION NUMBER 95-79, La. Atty. Gen. Op. No. 1995-79; 1995 La. AG LEXIS 63.

§ 386.1. Blanket oversize yearly permit; fees.

Notwithstanding any other provision of law to the contrary, the Department of Transportation and Development shall establish a blanket oversize yearly permit for vehicles the width of which does not exceed twelve feet, the height of which does not exceed fourteen feet and four inches, a length not to exceed ninety feet, and the overhang of which does not exceed twenty-five feet. The fee for this yearly permit shall be five hundred dollars. The secretary shall promulgate rules and regulations to provide for the implementation of this Section. (Acts 1997, No. 292, § 1.)

SUBPART B. SPECIAL PERMITS.

§ 387. Special permits.

A. No vehicle or combination of vehicles which does not meet the requirements of R.S. 32:380 through R.S. 32:386 shall use the public highways of this state without first obtaining a special permit from the department in addition to any other special permit which may be required from any other agency or department of the state or a political subdivision, and the special permit herein provided for shall be issued at the discretion of the secretary.

B. (1) The secretary may issue a special permit for the operation of vehicles or combination thereof having dimensions or weights in excess of the limits imposed by R.S. 32:380 through R.S. 32:386 if the shipment is not readily divided, broken, or dismantled, or the operation of such vehicles is otherwise prohibited by law, however, if the parts which have been divided, broken or dismantled from the shipment weight in the aggregate of five hundred pounds, or less, then the shipment shall be considered as indivisible. Provided further, however, that the secretary may issue special overwidth permits for vehicles transporting pipe. In the exercise of his discretion, the secretary shall consider the following factors, as well as any other circumstances existing in the particular case:

(a) There is a vital and exceptional economic necessity therefor;

(b) The existence of a real necessity of transportation by public roads; or,

(c) The secretary considers the best interest of the state requires the issuance of the permit.

(2) Subject to the provisions of Paragraphs (3) and (4) of this Subsection, the secretary may issue special permits to permit movement along the interstate highway system within Louisiana of vehicles and loads up to sixteen feet in width. The request for a permit may be denied, if the secretary determines that the vehicle or load traveling along the proposed route would endanger the public due to construction, highway conditions, or traffic along the proposed route. Any vehicle traveling under a special permit issued pursuant to the provisions of this Paragraph shall not exceed a speed of fifty-five miles per hour.

(3) (a) When an application for a special permit is made, the secretary may require the special permit applicant to supply any information the secretary deems necessary for the protection of the interests of the state, the state highway system, and the public.

(b) Due to concurrent authority between the Department of Transportation and Development and the Department of Public Safety and Corrections for the enforcement of weight, size, and measurement laws and regulations, the secretary shall provide computer terminal access to information pertaining to all special permits to the Department of Public Safety and Corrections. All costs related to the acquisition of such access shall be incurred by the Department of Public Safety and Corrections.

(c) Due to concurrent authority between the Department of Transportation and Development and the Department of Public Safety and Corrections for the enforcement of weight, size, and measurement laws and regulations, the secretary of the Department of Public Safety and Corrections shall provide computer access to information pertaining to all special permits to the Department of Transportation and Development. All costs related to the acquisition of such access shall be incurred by the Department of Transportation and Development.

(4) The secretary may impose conditions upon the issuance of a special permit and may impose requirements upon its use, including but not restricted to the use of additional axles, so as to require that the axle weight conform as closely as possible to the weights provided in R.S. 32:386; the routing over the highways of the shipment under the special permit; the date, time of day, and speed limit; the furnishing of a bond with good and solvent surety to protect the state, the department, and all political corporations and subdivisions of the state from all liability and damage resulting from the use of such permit; the accompaniment of the vehicle and shipment by a proper escort, all at the expense of the permittee; and such other conditions or requirements as the secretary deems necessary and proper. When state police vehicles are required as a proper escort, there shall be a charge for the use thereof, and the secretary of the Department of Public Safety shall determine the fees charged for the use of the state police vehicles so used. Such charge shall be based on the mileage of the escort with a minimum charge of twenty-five dollars. Any fees charged in excess of twenty-five dollars shall be adopted pursuant to R.S. 49:951, et seq.

(5) An overweight special permit shall be issued for the gross weight of the vehicle or combination of vehicles.

C. (1) The secretary may issue an annual special permit for the operation of those vehicles which are of such a particular design that they do not comply with R.S. 32:386. This type of annual special permit shall be issued only if:

(a) The vehicles are nonload carrying, primarily operate off the road and only occasionally use the state maintained highway system, or,

(b) The vehicle is a waste disposal truck that was in actual use in this state as of January 1, 1977, and,

(c) Such vehicles are mounted with a minimum size 10.00 tire or such size tire as is required by the secretary.

The secretary may establish and collect a reasonable fee for this annual special permit.

(2) In addition, subject to the provisions of Paragraphs (3), (4), and (5) of Subsection B of this Section, the secretary may issue special permits he finds essential and in the best interest of the state by reason of an emergency situation, unusual circumstances, natural catastrophes, or disasters affecting the transportation on the highways of the state of farm products in their natural state or forest products in their natural state. The weight limitations of any special farm or forest product permit so issued shall not exceed those set forth in Subsections B, C, D, E, F, and G of Section 386 of this Chapter; the gross weight of any combination of vehicles shall not exceed one hundred thousand pounds; and the length of any vehicle or combination of vehicles shall not exceed seventy-five feet. Each such special farm or forest product permit shall be issued for designated routes.

The secretary may establish and collect reasonable fees for each special farm or forest product permit issued. Permit fees shall be uniform for each classification of vehicle and/or purpose for which issued.

(3) (a) In addition, upon application of the owner or operator of any vehicle or combination of vehicles transporting farm and forest products in their natural state, transporting seed cotton modules, transporting cotton seed from the gin to the mill, transporting raw sugar from the mill to the refinery, or transporting brewer’s grain, the secretary shall issue special harvest season permits within forty-eight hours of application and payment of fee for the transportation of farm and forest products in their natural state, for the transportation of seed cotton modules, for the transportation of cotton seed from the gin to the mill, for the transportation of raw sugar from the mill to the refinery, or for the transportation of brewer’s grain on any state-maintained highway except the interstate system for a total gross weight of eighty-six thousand six hundred pounds for any vehicle or combination of vehicles provided:

(i) The total weight of any single axle shall not exceed twenty-two thousand pounds.

(ii) The total gross weight of any tandem axle shall not exceed thirty-seven thousand pounds, except as provided for vehicles carrying forest products in their natural state in R.S. 32:386(K).

(b) Under the same special harvest season permit, the owners and operators shall be authorized to transport farm and forest products in their natural state, to transport seed cotton modules, to transport cotton seed from the gin to the mill, to transport raw sugar from the mill to the refinery, or to transport brewer’s grain on the interstate system for a total gross weight of eighty-three thousand four hundred pounds for any vehicle or combination of vehicles provided:

(i) The total gross weight of any single axle shall not exceed twenty thousand pounds.

(ii) The total gross weight of any tandem axle shall not exceed thirty-five thousand two hundred pounds.

(c) The provisions of R.S. 32:387(B)(1), (2), and (3) and R.S. 32:388(D) shall not apply to special harvest season permits.

(d) The secretary shall collect a one-time fee of ten dollars for each harvest year for the issuance of the special harvest season permits.

(e) In addition, upon application of the owner or operator of any vehicle or combination of vehicles which has a minimum of eighteen wheels and which is engaged in the transfer of commercial and household trash, garbage, refuse waste, or recyclable waste material loaded exclusively from Louisiana Department of Environmental Quality authorized pickup stations, or transfer stations, or both, and upon payment of a fee of ten dollars, the secretary shall issue a special permit authorizing the vehicle or combination of vehicles to operate on any state-maintained highway except the interstate system at a total gross weight of eighty-six thousand six hundred pounds. The permit shall be valid for one year. Except as otherwise provided in this Subparagraph, all of the provisions of this Paragraph shall apply to permits issued under the provisions of this Subparagraph and to vehicles or combinations of vehicles for which permits are issued under the provisions of this Subparagraph.

(f) (i) In addition, upon application of the owner or operator of any vehicle or combination of vehicles which has a minimum of eighteen wheels, used to transfer commercial and household trash, garbage, refuse, or recyclable waste material loaded exclusively from the Department of Environmental Quality authorized pickup stations, or transfer stations, or both, and upon payment of a fee of one thousand dollars, the secretary shall issue a special permit authorizing the vehicle or combination of vehicles to operate at the maximum axle weights provided under the Department of Transportation and Development’s regulations for overweight permit loads, on any state-maintained highway except the interstate system. The permit shall be valid for one year. Except as otherwise provided in this Subparagraph, all of the provisions of this Paragraph shall apply to permits issued under the provisions of this Subparagraph and to vehicles or combinations of vehicles for which permits are issued under the provisions of this Subparagraph.

(ii) In addition, upon application of the owner or operator of any vehicle or combination of vehicles which has a minimum of eighteen wheels used to transfer bundled or bailed recyclable waste paper products and upon payment of a fee of one thousand dollars, the secretary shall issue a special permit authorizing the vehicle or combination of vehicles to operate at the maximum axle weights provided under the Department of Transportation and Development’s regulations for overweight permit loads on any state-maintained highway except the interstate system. Such vehicles or the loads thereon shall not exceed a width of ten feet. The permit shall be valid for one year. Except as otherwise provided in this Subparagraph, all the provisions of this Paragraph shall apply to permits issued under the provisions of this Subparagraph and to vehicle or combinations of vehicles for which permits are issued under the provisions of this Subparagraph. The provisions of this Item shall include the equipment necessary for the loading or unloading of the load.

(g) In addition, upon application of the owner or operator of any truck fitted with a compactor body which is engaged in the collecting and hauling of solid waste including residential solid waste, agricultural waste, commercial solid waste, construction or demolition debris, garbage, industrial solid waste, trash, white goods, woodwaste, and yard trash as defined by the Department of Environmental Quality’s rules and regulations, and upon payment of a fee of fifty dollars, the secretary of the Department of Transportation and Development shall issue a special permit authorizing said single vehicles with tandem axles to operate on any state-maintained highway including the interstate system at a total gross weight not to exceed sixty-eight thousand pounds provided the federal government does not raise any objections to such permitted weight limitations and the secretary shall issue a special permit authorizing said single vehicles which have tridum axles to operate on any state-maintained highway including the interstate system at a total gross weight not to exceed eighty thousand pounds provided the federal government does not raise any objection to such permitted weight limitation. The permit shall be valid for one year. Except as otherwise provided herein, all of the provisions of this Paragraph shall apply to permits issued under the provisions herein and to said trucks for which permits are issued hereunder. Nothing herein shall preempt municipal or parish ordinances regulating weight limits on municipal or parish streets or roads.

(4) The secretary may issue an annual special overwidth permit for the operation of vehicles transporting pulpwood and plywood bolts not to exceed nine feet and forest management equipment except general construction equipment such as bulldozers, draglines, and graders, not to exceed ten feet. The secretary shall collect an annual fee of ten dollars for each pulpwood, plywood bolt, or forest management equipment special permit. This Paragraph does not apply to the operation of vehicles on the interstate system.

(5) The secretary may issue a special overwidth permit for the transportation of privately owned pleasure craft together with its accompanying trailer when the width does not exceed ten feet. The permit shall be valid for a period of thirty days from the date of issuance. The secretary shall collect a fee of ten dollars for each permit issued. This permit shall not be issued to companies or individuals engaged in the business of buying, selling, or transporting pleasure craft. The permit shall not apply to the operation on the interstate system or to other highways which may be designated by the secretary. The secretary may promulgate rules and regulations in accordance with the Administrative Procedure Act as may be necessary to effectuate these provisions.

(6) The secretary may issue special permits to those vehicles transporting commodities between a port facility located outside the state of Louisiana on the Mississippi River and a manufacturing facility located within the state of Louisiana where the vehicle must enter the state via a bridge crossing the Mississippi River and transport commodities to a manufacturing facility located within the same parish as the bridge. The special permit issued shall provide for size and weight limitations and shall specify the roads or highways over which the vehicle may operate. The secretary may promulgate rules and regulations in accordance with the Administrative Procedure Act as may be necessary to effectuate the provisions of this Paragraph.

D. Neither the state nor the department shall incur any liability of any nature whatsoever to any permittee or any other person arising from the use of a special permit. Every special permit is issued upon the condition that the permittee accepts and uses it at his own risk, even though the directions and instructions of the secretary and particularly such instructions and requirements as those relating to routing, are faithfully complied with.

E. (1) (a) The secretary shall charge fees for special permits as provided in Subsection H of this Section for special permit applicants, if each permittee provides the department a surety bond or cash deposit in the minimum amount of one thousand dollars or any amount in excess thereof fixed by the secretary to guarantee payment of said account. To facilitate the use of such credit accounts, the department shall provide a sufficient number of Louisiana inbound wide area telephone service lines for use by the trucking industry.

(b) All of such special permit fees collected by the secretary shall be paid into the state treasury on or before the twenty-fifth day of each month following their collection and, in accordance with Article VII, Section 9 of the Constitution of Louisiana, shall be credited to the Bond Security and Redemption Fund. After compliance with the requirements of the Bond Security and Redemption Fund, the treasurer shall deposit an amount equal to all fees collected pursuant to special permits into the Transportation Trust Fund.

(2) The department shall keep a set of books showing from whom every dollar is received and for what purpose and to whom every dollar is paid and for what purpose. It also shall keep in its file vouchers and receipts for all monies paid out.

F. Any special permit shall be carried with the vehicle using the same and shall be available at all times for inspection by the proper authorities.

G. The secretary may adopt rules and regulations necessary to carry out the purpose of this Section relating to the issuance of special permits.

H. Special permit fees.

(1) (a) Except as provided for mobile homes in Subparagraph (b) of this Paragraph, the fee for each overwidth, overheight, or overlength permit shall be ten dollars per trip or ten dollars per operating day for trips lasting more than one calendar day provided such vehicle or combination of vehicles is not also overweight; provided, however, that the fee for trailers or semitrailers hauling loads of the same product which exceed the legal limit shall be ten dollars per operating day provided such vehicles or combination of vehicles is also not overweight. Overwidth, overheight, and overlength permits may be issued on a monthly basis for a fee of ten dollars per operating day, except equipment used in an unloaded condition by companies engaged in the business of moving buildings may obtain one permit per company per month for a fee of fifteen dollars.

(b) The permit fee for the transporting of each overwidth, overheight, or overlength mobile home shall be a total of ten dollars per permit, provided the vehicle is not overweight, and each permit shall be issued for a consecutive seventy-two hour period.

(c) Single-trip permits issued to facilitate the movement of sealed ocean containers shall not require the specific identification of the vehicle carrying the permitted container. The single-trip permit shall be issued based upon the specific container and seal number.

(2) Fees for an overweight permit shall be as set forth in the following schedules:

(a) This schedule is for three types of vehicles:

(i) Vehicles and combinations of vehicles which do not exceed the legal gross weight, but which exceed the legal axle weight on one to three single or individual axles or on tandem, tridum, or quadrum axles, including the steering axles.

(ii) Vehicles or combinations of vehicles which have two or three single or individual axles total and which exceed both their legal gross weight and legal axle weight.

(iii) Off-road equipment with two to four single or individual axles, or tandem, or tridum axles.
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Over 60,000—$10.00 permit fee plus $0.07 per ton-mile will be charged

(b) This schedule is for combinations of vehicles with four single or individual axles including the steering axle.

FOUR AXLES, INCLUDING STEERING AXLE:
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(c) (i) This schedule is for combinations of vehicles with five or more single or individual axles, or tandem, or tridum axles, including the steering axle, where the gross weight exceeds eighty thousand pounds.

 

FIVE OR MORE AXLES INCLUDING STEERING AXLE

WHERE GROSS WEIGHT EXCEEDS 80,000 POUNDS

[image: Image]

(ii) Notwithstanding any other provision of law to the contrary, any combination vehicle with a gross weight greater than 212,000 pounds, but not in excess of 254,000 pounds shall be authorized a maximum tandem axle weight of forty-five thousand pounds and a maximum steering axle weight of thirteen thousand pounds, provided the spread between axle groups is a minimum of twelve feet and the spread between tires in a group is a minimum of four feet.

(iii) Loads exceeding 232,001 pounds, but not greater than 254,000 pounds shall be allowed statewide movement on the Department of Transportation and Development selected and approved routes, the majority of which are interstate highways only; however, those portions of their route from the load’s origin to the National Highway System and that portion from the National Highway System to its destination shall be subject to the structural evaluation provided for in this Subparagraph.

(iv) OVER 254,000—$10.00 permit fee, plus $0.50 per ton-mile of weight in excess of 80,000 pounds, plus a fee for structural evaluation based on the following schedule:

(aa) $125.00—for evaluation of treated timber, concrete slab, and precast concrete slab bridge.

(bb) $850.00—for evaluation of truss, continuous span, and movable bridges and for all Mississippi River structures.

(cc) $500.00—for all other structures.

(3) A permit granted under the provisions of Paragraph (2) of this Subsection shall include the operation of vehicles or combination of vehicles having both dimensions and weights in excess of the limits imposed in Subpart A of this Part, without the payment of any fee other than that imposed in the schedules above set forth in Paragraph (2) of this Subsection.

I. All vehicles or combinations of vehicles utilizing a balance type utility trailer or a fifth-wheel type utility trailer engaged in the transportation of utility poles shall be deemed to have a special permit by operation of law and may use the public highways of this state for the transportation of utility poles by a utility, its representative, or its contractor for the normal operation of its facilities to provide service to the area it serves. Such vehicles or combinations of vehicles shall be subject to the restriction that no load consisting of such poles shall extend more than thirty-five feet past the rear of the vehicle or combination of vehicles carrying the load, and the load shall maintain a minimum clearance of one and one-half feet above the ground. These restrictions shall be deemed to be in lieu of those set forth in R.S. 32:382.

J. Notwithstanding other provisions of this Subpart or other provisions of law to the contrary, vehicles hauling prepackaged products in international trade originating from or destined to an intermodal facility, which are containerized in such a manner as to make subdivision thereof impractical, shall be authorized special container permits. For the purposes of this Subsection, the contents of a sealed container being used in international trade in conjunction with a maritime shipment shall be considered indivisible. The special container permits shall be subject to the following provisions:

(1) (a) Upon application of the owner or operator of any vehicle transporting intermodal containers, within a fifty-mile radius of a statutorily defined port or harbor district, the secretary shall issue a Class I Ocean Container Permit for the transportation of such containers with the gross vehicle weight limitation not to exceed eighty thousand pounds and the axle weight not to exceed forty thousand pounds per tandem axle group. Additionally, provided there are no objections raised by the Federal Highway Administration, any vehicle transporting intermodal containers with an open-top or flat rack with a gross vehicle weight not to exceed eighty thousand pounds and axle weight not to exceed forty thousand pounds per tandem axle group shall be eligible for the Class I Ocean Container Permit. The applicant shall indicate on the application the vehicle identification number of the vehicle for which the permit shall be issued. The annual fee for the permit shall be fifty dollars per vehicle. If the vehicle for which the permit issued is no longer usable to the owner or operator, the permit may be transferred to a replacement vehicle. However, such transfer shall be authorized only one time during the year for which the permit is in effect. All fines and penalties assessed against a vehicle hauling containerized prepackaged products in international trade for failing to provide proof to any law enforcement or weight enforcement officer that the cargo originated from or is destined to an intermodal facility shall be waived by the Department of Transportation and Development upon submission to the department of satisfactory proof that the cargo originated from or was destined to an intermodal facility.

(b) For the purposes of this permit a vehicle is deemed to be in international trade if the bill of lading contains, but is not limited to, any one of the following references: a port facility, a booking number, a vessel name, a voyage number, a foreign port of discharge, or a steamship line.

(c) The provisions of this Paragraph limiting the transportation of sealed intermodal containers within a fifty-mile radius of a statutorily defined port or harbor district shall not apply to vehicles transporting such containers within a fifty-mile radius of the Interstate Ten Twin Span Bridge, until such time as the Interstate Ten Twin Span Bridge is opened to owners or operators of any vehicle transporting sealed intermodal containers.

(2) (a) Upon application of the owner or operator of any vehicle transporting sealed intermodal containers within a fifty-mile radius of a statutorily defined port or harbor district, the secretary shall issue a Class II Ocean Container Permit for the transportation of such containers with the gross vehicle weight limitation not to exceed ninety-five thousand pounds and the axle weight not to exceed twenty thousand pounds per axle provided the rear axle set is in tridem. The applicant shall indicate on the application the vehicle identification number of the vehicle for which the permit shall be issued. The annual fee for the permit shall be five hundred dollars per vehicle. If the vehicle for which the permit is issued is no longer usable by the owner or operator, the permit may be transferred to the replacement vehicle. However, such transfer shall be authorized only one time during the year for which the permit is in effect.

(b) The provisions of this Paragraph limiting the transportation of sealed intermodal containers within a fifty-mile radius of a statutorily defined port or harbor district shall not apply to vehicles transporting such containers within a fifty-mile radius of the Interstate Ten Twin Span Bridge, until such time as the Interstate Ten Twin Span Bridge is opened to owners or operators of any vehicle transporting sealed intermodal containers.

(3) (a) Upon application of the owner or operator of any vehicle transporting a liquid bulk container within a fifty-mile radius of a statutorily defined port or harbor district, the secretary shall issue a Liquid Bulk Container Permit with the gross vehicle weight limitation not to exceed ninety-five thousand pounds and the axle weight not to exceed twenty thousand pounds per axle provided the rear axle set is in tridem. Each vehicle issued such a permit shall be equipped with a standard intermodal drop-frame chassis with twist locks to secure the liquid bulk container on the chassis. The applicant shall indicate on the application the VIN number for the power unit of the vehicle for which the permit shall be issued. The annual fee for the permit shall be two hundred dollars per vehicle. If the vehicle for which the permit is issued is no longer usable by the owner or operator, the permit may be transferred to a replacement vehicle. However, such transfer shall be authorized only one time during the year for which the permit is in effect.

(b) The provisions of this Paragraph limiting the transportation of sealed intermodal containers within a fifty-mile radius of a statutorily defined port or harbor district shall not apply to vehicles transporting such containers within a fifty-mile radius of the Interstate Ten Twin Span Bridge, until such time as the Interstate Ten Twin Span Bridge is opened to owners or operators of any vehicle transporting sealed intermodal containers.

K. The secretary may promulgate rules and regulations in accordance with the Administrative Procedure Act as are necessary to enforce the provisions of this Section.

L. Notwithstanding any other provision of law to the contrary, the governor may delegate authority to the secretary to waive the requirements of the rules and regulations promulgated by the department relative to the issuance of special permits for purposes of disaster, emergency, or emergency preparedness. For the purposes of this Subsection, “disaster”, “emergency”, or “emergency preparedness” are defined as provided in R.S. 29:723. (Acts 1991, No. 445, § 1; Acts 1991, No. 839, § 1; Acts 1992, No. 186, § 1; Acts 1992, No. 243, § 1; Acts 1992, No. 734, § 1; Acts 1992, No. 984, § 10; Acts 1993, No. 13, § 1; Acts 1993, No. 340, § 1; Acts 1993, No. 371, § 1; Acts 1995, No. 228, § 1; Acts 1995, No. 254, § 1; Acts 1995, No. 474, § 1, eff. June 17, 1995; Acts 1997, No. 86, § 1, eff. June 11, 1997; Acts 1997, No. 432, § 1, eff. Aug. 15, 1997; Acts 1997, No. 1342, § 1, eff. July 15, 1997; Acts 1999, No. 300, § 1, eff. Aug. 15, 1999; Acts 1999, No. 436, § 1, eff. Aug. 15, 1999; Acts 1999, No. 786, § 1, eff. Aug. 15, 1999; Acts 2003, No. 1219, § 1, eff. July 1, 2003; Acts 2004, No. 302, § 1, eff. Aug. 15, 2004; Acts 2004, No. 527, § 1, eff. Aug. 15, 2004; Acts 2008, No. 708, § 1, eff. Aug. 15, 2008; Acts 2009, No. 46, § 1, eff. Aug. 15, 2009; Acts 2009, No. 189, § 1, eff. Aug. 15, 2009; Acts 2011, No. 162, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 162 rewrote (B)(2), which formerly read: “Subject to the provisions of Paragraphs (3) and (4) of Subsection B of this Section, the secretary shall issue special permits to permit movement along the interstate highway system within Louisiana of mobile homes up to fourteen feet in width.”

2009 Amendments. — The 2009 amendment by No. 46 added (L).

The 2009 amendment by No. 189 added “Single trip” preceding “permits” twice in (H)(1)(c); in (J)(1)(a), added “within a fifty-mile radius of a statutorily defined port or harbor district” in the first sentence, rewrote the third sentence, which formerly read: “The permit issued shall not require the specific identification of the vehicle carrying the permitted container,” deleted the former fourth sentence, which read: “The permit shall be issued based upon the specific container and seal number” and added the fifth and sixth sentences; added (J)(1)(c); and in (J)(2)(a), added the second sentence, deleted the former second and third sentences, which read: “The permit issued shall not require the specific identification of the vehicle carrying the permitted container. The permit shall be issued based upon the specific container and seal number” and added the last two sentences.

2008 Amendments. — Acts 2008, No. 708, § 1, effective August 15, 2008, added (H)(1)(c); rewrote (J); and added (K).

2004 Amendments. — Acts 2004, No. 302, § 1, effective June 18, 2004, added “except as provided for vehicles carrying forest products in their natural state in R.S. 32:386(K)” to the end of (C)(3)(a)(ii).

Acts 2004, No. 527, § 1, effective August 15, 2004, added the second and last sentences in (J)(1).

2003 Amendments. — Acts 2003, No. 1219, § 1, effective July 1, 2003, in (E)(1)(b), added the last sentence.

1999 Amendments. — Acts 1999, No. 300, § 1, effective August 15, 1999, added (3)(b) and (3)(c).

Acts 1999, No. 436, § 1, effective August 15, 1999, in (C)(3)(a) deleted “or” following “mill,” inserted “or transporting brewer’s grain,” deleted “or” following “mill,” inserted “or for the transportation of brewer’s grain”; in (C)(3)(b) deleted a comma following “refinery,” inserted “or to transport brewer’s grain.”

Acts 1999, No. 786, § 1, effective August 15, 1999, added the last sentence to (C)(3)(f)(ii).

Quoted Statutory Material. — Acts 2009, No. 46, § 2, provides that “The Department of Transportation and Development shall promulgate rules and regulations, in accordance with the provisions of the Administrative Procedure Act, 20 R.S. 49:951, et seq., as are necessary for the implementation of this Act.”

CROSS REFERENCES

Louisiana Law. — Authority of Department of Transportation and Development, see La. R.S. 32:2.

Mississippi River Bridge crossings prohibited, see La. R.S. 32:294.

Applicability; regulations in excess of R.S. 32:380 through R.S. 32:386 prohibited, see La. R.S. 32:379.

Farm vehicles and equipment; exemptions, see La. R.S. 32:385.

Equipment destined to or from any oil or gas facility or petrochemical complex; Interstate highways, see La. R.S. 32:387.4.

Penalties; payments, see La. R.S. 32:388.

Weights and standards police; enforcement procedure; payment and collection procedures; administrative review, see La. R.S. 32:389.

Appearance upon arrest, see La. R.S. 32:391.

Impounding of vehicles; prohibitions, see La. R.S. 32:392.

Exemption; vehicles used in interstate commerce; rail rolling stock; railroad ties, see La. R.S. 47:305.50.

Municipal Law. — Traffic code: miscellaneous rules > weights and standards enforcement, payment and collection procedures. Baton Rouge Code of Ordinance § 11:285.

JUDICIAL DECISIONS
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GOVERNMENTS

• Local Governments

•• Licenses. — Under La. Rev. Stat. Ann. § 32:387(D), although the state is exempt from liability for damages that arise from the use of a special permit, the exemption does not apply to damages that arise from the negligent issuance of the permit. Ronald Adams Contractor, Inc. v. State, 619 So. 2d 1180, 1993 La. App. LEXIS 2297 (May 28, 1993), writ of certiorari denied by 625 So. 2d 178, 1993 La. LEXIS 2754 (La. 1993).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — 80,000 pound limit in La. R.S. 32:387 continues regulations in effect on July 1, 1956, so R.S. 32:387 falls within the Grandfather Clause of 23 USC 127., OPINION NUMBER 82-673, La. Atty. Gen. Op. No. 1982-673; 1982 La. AG LEXIS 394.

La. R.S. 32:387, 23 USC 127, OPINION NUMBER 83-985, La. Atty. Gen. Op. No. 1983-985; 1983 La. AG LEXIS 145.

R.S. 32:41, OPINION NUMBER 95-79, La. Atty. Gen. Op. No. 1995-79; 1995 La. AG LEXIS 63.

The Department of Transportation and Development, having regulatory authority over the operation of motor vehicles on the highways of this state, should first be consulted regarding proper licensure of university equipment driven on campus for grounds maintenance., Opinion 02-0066, La. Atty. Gen. Op. No. 2002-0066; 2002 La. AG LEXIS 69.

§ 387.1. Escort vehicles; permit to operate required.

A. Notwithstanding any contrary provision of R.S. 32:388 and except for those vehicles provided for in R.S. 32:385, or any rule or regulation adopted under authority thereof, or of any other provision of law or rule or regulation, all motor vehicles excluding motorcycles, shall be proper escorts in accordance with the provisions of R.S. 32:388 and any other laws and rules or regulations providing with respect to motor vehicles and traffic regulation, for the moving of house trailers on the roads, streets and highways of this state.

B. (1) Each company which operates an escort service in this state and which is domiciled in another state shall register annually with the secretary in accordance with rules and regulations adopted by the secretary. The oversight review of the rules and regulations adopted under this Section shall be conducted by the House and Senate Committees on Transportation, Highways and Public Works. The secretary shall establish a permit fee sufficient to cover the costs of the service. The fee shall not be less than ten dollars.

(2) Each application for registration shall be accompanied by each of the following:

(a) The name and address of the agent for service of process. The agent shall reside in and shall be domiciled in this state.

(b) Proof that each vehicle operated in this state by the applicant is insured in the same amount as is required for escort companies which are domiciled in this state.

(c) Proof that each driver of an escort vehicle has a valid operator’s license issued by a state or territory of the United States.

(d) Such other information as the secretary by rule may require.

C. The secretary may revoke, suspend, or refuse to issue a registration for any violation of Subsection B hereof.

D. Whoever violates Subsection B hereof shall be fined one hundred dollars for each offense. (Added by Acts 1977, No. 433, § 1. Acts 1986, No. 575, § 1.)

Editor’s Notes. — The cite of R.S. 32:388 in 32:387.1 refers to R.S. 32:388 as it existed prior to the 1977 Regular Session.

§ 387.2. [Repealed.]

Repealed by Acts 2011, No. 162, § 2, effective August 15, 2011. This section was derived from Acts 1978, No. 79, § 1; Acts 1985, No. 996, § 1, eff. Jan. 1, 1986.

§ 387.3. [Repealed.]

Repealed by Acts 2011, No. 162, § 2, effective August 15, 2011. This section was derived from Acts 1987, No. 789, § 1.

§ 387.4. Equipment destined to or from any oil or gas facility or petrochemical complex; Interstate highways.

A. Notwithstanding any other provision of law to the contrary, the secretary may issue special permits for the movement of equipment destined to or from any oil or gas facility and/or petrochemical complex on Interstate highways located in this state. Vehicles transporting such equipment on Interstate highways shall not exceed a speed of forty-five miles per hour and shall be accompanied by a state police escort.

B. The provisions of R.S. 32:387 which are not in conflict herewith are applicable to the issuance of special permits under this Section.

C. The secretary may refuse to issue a special permit under this Section whenever, because of construction or the condition of the highway or because of traffic conditions thereon, the public would be endangered by the use sought to be permitted. (Acts 1992, No. 219, § 1.)

§ 387.5. Special permits; authorization to travel on portions of Interstate 49.

Notwithstanding any other provisions of the law to the contrary, and provided the federal government does not raise any objection to such permitted weight limitations, Interstate 49 from its northern intersection with U.S. Highway No. 167 near Meeker in Rapides Parish to its southern intersection with U.S. Highway No. 167 near Washington in St. Landry Parish is hereby deemed as an alternate route for U.S. Highway No. 167. Any vehicle traveling under a special permit issued under the provisions of this Subpart, the conditions of which permit travel on U.S. Highway No. 167, is hereby authorized to travel Interstate 49 under the same conditions and restrictions as those applicable to its permit to travel on U.S. Highway No. 167. (Acts 1995, No. 254, § 1.)

2003 Amendments. — Acts 2003, No. 257, § 1, effective June 6, 2003, added (B).

§ 387.6. Special permits; trucks hauling cotton modules.

Notwithstanding any other provision of law to the contrary, the secretary shall issue annual special permits to persons who operate trucks which haul cotton modules and are in compliance with the provisions of the Federal Motor Carrier Safety Regulations. These permits shall be issued in accordance with the following provisions:

(1) The permits shall be issued at the truck permit office of the Department of Transportation and Development.

(2) The fee for the permits shall be fifty dollars per permit per year.

(3) The permit shall authorize the operation of a three-axle vehicle at a gross weight of sixty-eight thousand pounds; with a tandem axle not to exceed forty-eight thousand pounds; and a single axle not to exceed twenty thousand pounds. These permits shall allow travel on any state-maintained highway with the exception of interstates.

(4) The secretary may impose a civil penalty of up to five cents per pound for each violation of the limit established in this Subsection. The secretary, by rule, shall establish procedures for enforcing the provisions of this Subsection, including a procedure by which persons accused of violations may contest those accusations. (Acts 1995, No. 790, § 1.)

§ 387.7. Special permits; vehicles hauling sugarcane.

A. Notwithstanding any other provision of law to the contrary and provided that there are no objections raised by the federal government, the secretary shall issue annual special permits to persons who own or operate vehicles which haul sugarcane. Such permits may be issued to either the pulling unit or the trailer contained in the combination which shall have a minimum of eighteen wheels. These permits shall be issued in accordance with the following provisions:

(1) The permits shall be issued at the truck permit office of the Department of Transportation and Development.

(2) The fee for the permits shall be one hundred dollars per permit per year.

(3) The permit shall authorize the operation of the vehicle combination at a gross weight not to exceed one hundred thousand pounds.

(4) (a) The secretary may impose a civil penalty of up to five cents per pound for each violation of the one hundred thousand pound limit.

(b) Beginning August 1, 2005, a first violation of the one hundred thousand pound limit shall result in the civil penalty imposed in accordance with the provisions of this Section and a warning that a second violation shall result in the penalty and the forfeiture of the permittee’s eligibility to apply for and receive an annual special permit for the following year. A second violation of the one hundred thousand pound limit shall result in the penalty and the forfeiture of the permittee’s eligibility to apply for and receive an annual special permit for the following year. A third violation shall result in the penalty and the permanent revocation of the permittee’s eligibility to apply for and receive an annual special permit.

(c) Any owner or operator who has a civil penalty levied against him for a violation of the permitted weight limit of this Section shall be entitled to appeal the penalty in accordance with the provisions of R.S. 32:389.

(d) The Department of Transportation and Development, in cooperation with the Department of Public Safety and Corrections, office of state police, shall promulgate rules and regulations as are necessary, in accordance with the Administrative Procedure Act, to implement the provisions of this Section, subject to oversight by the House and Senate Transportation, Highways and Public Works Committees. The office of state police shall be responsible for promulgating rules and regulations regarding enforcement procedures.

(5) The permit shall be specific to the vehicle that is indicated by the permit applicant upon application.

B. Beginning August 1, 2012, the secretary shall not issue an annual special permit pursuant to the provisions of this Section to any owner or operator of a vehicle hauling sugarcane who has not added an additional single axle on the sugarcane trailer for a total of six axles for the vehicle and trailer combination. The provisions of this Subsection shall not prohibit the secretary from issuing an annual special permit to any owner or operator of a vehicle hauling sugarcane pursuant to the provisions of any other Section. (Acts 1995, No. 584, § 1; Acts 2003, No. 1219, § 1, eff. July 1, 2003; Acts 2004, No. 300, § 1, eff. June 18, 2004; Acts 2005, No. 330, § 1, eff. Aug. 15, 2005; Acts 2007, No. 365, § 1, eff. July 10, 2007; Acts 2012, No. 462, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 462, in (B), substituted “an annual special permit pursuant to the provisions of this Section” for “any annual special permits” in the first sentence and added the second sentence.

2007 Amendments. — Acts 2007, No. 365, § 1, effective July 10, 2007, substituted “August 1, 2012” for “August 1, 2010” in (B).

LSLI 2005 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute (LSLI) substituted “vehicles” for “trucks” in the section heading, as amended by Acts 2005, No. 330, § 1.

2005 Amendments. — Acts 2005, No. 330, § 1, effective August 15, 2005, substituted “2010” for “2008” at the beginning of (B).

2004 Amendments. — Acts 2004, No. 300, § 1, effective June 18, 2004, substituted “vehicles” for “trucks” in the section heading and throughout the section; added the next to last sentence in (A); substituted “vehicle combination at a gross weight” for “truck at a gross vehicle weight” in (A)(3); added (A)(5); and substituted “vehicle” for “truck” throughout (B).

2003 Amendments. — Acts 2003, No. 1219, § 1, effective July 1, 2003, added (B) and redesignated former first paragraph as (A); redesignated the former (4) as (A)(4)(a), substituted “the one hundred thousand pound limit” for “the limit” following “each violation of” and deleted the remainder of the subparagraph, which read:“established in this Subsection. The secretary, by rule, shall establish procedures for enforcing the provisions of this Subsection, including a procedure by which persons accused of violations may contest those accusations”; added (A)(4)(b) through (d).

Quoted Statutory Material. — Acts 2005, No. 330, § 2, provides that “it is the purpose of the legislature to provide the extension of time in Section 1 of this Act to enable sugarcane farmers to meet the expensive requirements of R.S. 32:387.7(B), made necessary because of increased transportation costs caused by the closure of two major sugar mills in the largest sugar producing parish in the state of Louisiana and the continuing threat of the importation of foreign sugar produced by cheap labor.”

CROSS REFERENCES

Louisiana Law. — Tax credit for conversion or acquisition of trailers which haul sugarcane, see La. R.S. 47:6029.

§ 387.8. Vehicles requiring steering axle permit; interstate highways.

All vehicles requiring a steering axle permit to travel on state highways shall also be entitled to travel on interstate highways without an additional permit, provided the single axle vehicles requiring such permit do not exceed twenty-four thousand pounds in weight. (Acts 1997, No. 176, § 1.)

§ 387.9. Special permit; vehicles hauling agronomic or horticultural crops.

Notwithstanding any other provision of law to the contrary, the secretary shall issue annual special permits to persons who operate vehicles hauling agronomic or horticultural crops in their natural state. Such permits may be issued to either the pulling unit or the trailer contained in the combination which shall have a minimum of eighteen wheels. These permits shall be issued in accordance with the following provisions:

(1) The permits shall be issued at the truck permit office of the Department of Transportation and Development.

(2) The fee for the permits shall be one hundred dollars per permit per year.

(3) The permit shall authorize the operation of the vehicle combination at a gross vehicle weight not to exceed one hundred thousand pounds.

(4) The secretary may impose a civil penalty of up to five cents per pound for each violation of the limit established in this Section. The secretary, by rule, shall establish procedures for enforcing the provisions of this Section, including a procedure by which persons accused of violations may contest those accusations.

(5) Vehicles permitted under the provisions of this Section shall be prohibited from traveling on the interstate system.

(6) The permit shall be specific to the vehicle that is indicated by the permit applicant upon application. (Acts 1997, No. 420, § 1; Acts 2004, No. 300, § 1, eff. June 18, 2004.)

2004 Amendments. — Acts 2004, No. 300, § 1, effective June 18, 2004, substituted “vehicles” for “trucks” in the section heading and throughout the section; added the next to last sentence in the introductory language; substituted “vehicle combination at a gross weight” for “truck at a gross vehicle weight” in (3); and added (6).

CROSS REFERENCES

Louisiana Law. — Special permits; vehicles hauling agronomic or horticultural crops; authorization to travel upon segment of Interstate 49 as alternate route to US 71 and US 167, see La. R.S. 32:387.9.1.

§ 387.9.1. Special permits; vehicles hauling agronomic or horticultural crops; authorization to travel upon segment of Interstate 49 as alternate route to US 71 and US 167.

Notwithstanding any other provision of law to the contrary, and provided the federal government does not raise any objection to such permitted weight limit, any vehicle issued an annual special permit pursuant to the provisions of R.S. 32:387.9 may travel upon that segment of Interstate 49 between its interchange with US 71 and US 167 (MacArthur Drive) south of the city of Alexandria and its interchange with Rapides Station Road north of the city of Alexandria as an alternate route to US 71 and US 167. (Acts 2010, No. 847, § 1, eff. Aug. 15, 2010.)

Quoted Statutory Material. — Acts 2010, No. 847, § 2, provides that “The provisions of R.S. 32:387.9.1 shall become null and void and have no effect if federal highway funding is withheld due to the passage of this Act [Acts 2010, No. 847].”

§ 387.10. Special permit; vehicles transporting timber cutting or logging equipment.

A. Notwithstanding any other provision of law to the contrary, whenever a vehicle is being operated to transport two, but not more than two, pieces of timber cutting or logging equipment from one job site to another, the secretary shall issue an annual special overweight permit to the person who operates the vehicle. The permit shall be issued in accordance with the following provisions:

(1) The permit shall be issued at the truck permit office of the Department of Transportation and Development.

(2) The fee for the permit shall be one hundred dollars per permit per year.

(3) The permit shall authorize the operation of the truck, trailer, and load thereon to operate at the maximum axle weights provided for overweight permit loads, with a gross vehicle weight not to exceed one hundred five thousand pounds. The maximum width on such truck, trailer, and the load thereon shall not exceed fourteen feet.

B. The special permit shall not authorize the operation of the vehicle on the interstate system of the state.

C. The special permit authorizes operation of the vehicle during daylight hours and prohibits such operation during heavy rain or when visibility is less than five hundred feet. (Acts 1997, No. 1193, § 1, eff. Aug. 15, 1997; Acts 2006, No. 299, § 1, eff. Aug. 15, 2006.)

2006 Amendments. — Acts 2006, No. 299, § 1, effective August 15, 2006, substituted “fourteen feet” for “twelve feet” in (A)(3).

§ 387.11. Semiannual critical off-road equipment permit; authorization.

A. Notwithstanding any other provision of law to the contrary, the secretary shall promulgate rules and regulations in accordance with the Administrative Procedure Act as may be necessary to provide for a semiannual critical off-road equipment permit. Critical off-road equipment as defined in the manual entitled “Louisiana Regulations for Trucks, Vehicles and Loads” are either vehicles or combinations of vehicles with booster units, or vehicles not designated as noncritical off-road equipment, or those vehicles classified as critical off-road equipment by the department.

B. The fee for a semiannual critical off-road equipment permit shall be based on the following formula:

# of lbs. over weight x $.07/ton x # of miles in 6 mos. + $25(adm. fee)

2000

(Acts 1999, No. 786, § 1, eff. Aug. 15, 1999.)

§ 387.12. Annual noncritical off-road equipment permit; authorization.

A. Notwithstanding any other provision of law to the contrary, the secretary shall promulgate rules and regulations in accordance with the Administrative Procedure Act as may be necessary to provide for an annual noncritical off-road equipment permit. “Noncritical off-road equipment” means either vehicles or combinations of vehicles without booster units, or vehicles with a single-single, single-tandem, or tandem-tandem axle configuration in which no single axle is in excess of thirty thousand pounds nor tandem axles in excess of fifty-four thousand pounds, as defined in the manual entitled “Louisiana Regulations for Trucks, Vehicles and Loads”, or those vehicles classified as noncritical off-road equipment by the department.

B. The fee for a noncritical off-road equipment permit shall be one thousand dollars per permit per year.

C. Notwithstanding any provision of law to the contrary and provided that there are no objections raised by the federal government, noncritical off-road equipment that has been issued a valid annual noncritical off-road equipment permit may be allowed to tow a two-axle motor vehicle as long as the towed vehicle does not exceed ten thousand pounds gross vehicle weight, and the combination of the off-road equipment and the towed vehicle does not exceed an overall length of sixty-five feet. Counterweights are allowed to be carried on the off-road equipment when carried in a functional position. (Acts 1999, No. 786, § 1, eff. Aug. 15, 1999; Acts 2009, No. 285, § 1, eff. Aug. 15, 2009.)

2009 Amendments. — The 2009 amendment by No. 285 added (C).

§ 387.13. [Repealed.]

Repealed by Acts 2011, No. 162, § 2, effective August 15, 2011. This section was derived from Acts 1999, No. 433, § 1, eff. Aug. 15, 2001.

§ 387.14. Special permit; heavy equipment.

In addition to the special permits issued on an annual basis or a per trip basis as provided for in this Part, the secretary is hereby authorized to issue annual special permits to transporters of heavy equipment. The secretary shall promulgate rules and regulations in accordance with the Administrative Procedure Act to implement the provisions of this Section, including but not limited to the fee for such annual permit, which shall not exceed two thousand five hundred dollars, and the size and weight authorized under the permit, which shall not exceed size and weight restrictions for transporters of heavy equipment under this Part. (Acts 2000, 1st Ex. Sess., No. 121, § 1, eff. April 19, 2000.)

§ 387.15. [Repealed.]

Repealed by Acts 2011, No. 162, § 2, effective August 15, 2011. This section was derived from Acts 2001, No. 123, § 1, eff. Aug. 15, 2001.

§ 387.16. Special permit; sealed containerized cargo for export; containerboard, kraft liner, and roll pulp; limitations.

A. Provided there are no objections raised by the Federal Highway Administration, the secretary may issue special annual permits for one-way hauls from Pineville, Louisiana to New Orleans, Louisiana of sealed containerized cargo intended for exportation. This special annual permit shall be limited to sealed containerized cargo which contains containerboard, kraft liner, or roll pulp. These permits shall be issued in accordance with the following provisions:

(1) The permits shall be issued at the truck permit office of the Department of Transportation and Development.

(2) The fee for the permit shall be seven hundred fifty dollars per year.

(3) The permit shall authorize the operation of a vehicle or combination of vehicles with not more than five axles at a total gross vehicle weight not to exceed ninety thousand pounds; and a tandem axle weight not to exceed forty thousand pounds.

B. The secretary may impose a civil penalty of up to five cents per pound for each violation of the limit established in this Section. The secretary may promulgate rules and regulations in accordance with the Administrative Procedure Act as are necessary to enforce the provisions of this Section. (Acts 2003, No. 1219, § 1, eff. July 1, 2003.)

§ 387.17. Special permit; containerized cargo intended for export; rules and regulations; ports in Ouachita Parish.

A. Provided there are no written objections raised by the Federal Highway Administration, the secretary of the Department of Transportation and Development may issue special annual permits for sealed containerized cargo in international trade intended for exportation within a fifty mile radius of the Port of Ouachita. These special permits shall be issued in accordance with the following provisions:

(1) The permit shall be issued at the truck permit office of the Department of Transportation and Development.

(2) The fee for the permit shall be seven hundred fifty dollars annually.

(3) The permit shall authorize the operation of a vehicle or combination of vehicles with a total gross vehicle weight not to exceed ninety thousand pounds and a tandem axle weight not to exceed forty thousand pounds.

(4) The secretary may impose a civil penalty of up to five cents per pound for each violation of the weight limit established by this Section.

(5) The authority of the secretary to issue this special permit shall terminate effective July 1, 2012.

B. The secretary may promulgate rules and regulations in accordance with the Administrative Procedure Act as are necessary to enforce the provisions of this Section. (Acts 2004, No. 907, § 1, eff. July 12, 2004; Acts 2005, No. 287, § 1, eff. June 29, 2005; Acts 2008, No. 179, § 1, eff. June 12, 2008.)

2008 Amendments. — Acts 2008, No. 179, § 1, effective June 12, 2008, substituted “July 1, 2012” for “July 1, 2008” in (A)(5).

2005 Amendments. — Acts 2005, No. 287, § 1, effective June 29, 2005, in (5), deleted “This special permit may be issued only for a one year period between July 1, 2004 and June 30, 2005” at the beginning, and substituted “July 1, 2008” for “July 1, 2005.”

§ 387.18. [Repealed.]

Repealed by Acts 2011, No. 162, § 2, effective August 15, 2011. This section was derived from Acts 2006, No. 301, § 1, eff. Aug. 15, 2006.

§ 387.19. Special permit; bagged rice for export; rules and regulations; Port of Lake Charles.

A. Provided there are no written objections raised by the Federal Highway Administration, the secretary of the Department of Transportation and Development may issue special annual permits for one-way hauls of bagged rice for export within a sixty-mile radius of the Port of Lake Charles. These special permits shall be issued at the truck permit office of the Department of Transportation and Development.

(1) The permit shall be issued at the truck permit office of the Department of Transportation and Development.

(2) The fee for the permit shall be five hundred dollars annually.

(3) The permit may authorize the operation of a vehicle or combination of vehicles with a total gross vehicle weight not to exceed ninety-five thousand pounds. No tandem axle set equipped with low pressure pneumatic tires shall exceed thirty-four thousand pounds on the interstate system or thirty-seven thousand pounds off the interstate system. No tridum axle set equipped with low pressure pneumatic tires shall exceed forty-two thousand pounds on the interstate system or forty-five thousand pounds off the interstate system.

(4) The secretary may impose a civil penalty of up to five cents per pound for each violation of the weight limit established by this Section.

B. The secretary may promulgate rules and regulations in accordance with the Administrative Procedure Act as are necessary to enforce the provision of this Section. (Acts 2010, No. 847, § 1, eff. Aug. 15, 2010.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute made a stylistic change in (B), as enacted by Acts 2010, No. 847, § 1.

SUBPART C. PENALTIES.

§ 388. Penalties; payments.

A. (1) Whoever owns or drives any vehicle or combination of vehicles in violation of any rule, regulation, directive, or requirement of the secretary adopted pursuant to R.S. 32:380 through 385 or in violation of R.S. 32:380 through 385 shall be assessed a penalty of one hundred dollars for each violation.

(2) All commercial vehicles rated one ton or greater, except automobiles, private passenger pickup trucks, private passenger vans, recreational vehicles, buses, utility vehicles convoying to or from emergency service restoration due to a natural disaster, and tow trucks unless the tow truck has a gross vehicle weight rating in excess of twenty-six thousand pounds or is hauling or carrying a vehicle not exempt from the provisions of this Section, shall be required to stop at a stationary weight enforcement scale location.

(3) Each vehicle that is required to stop at a weight enforcement scale location and which fails to stop shall be assessed the following penalty:

(a) Vehicles with a gross vehicle weight rating of less than twenty-six thousand pounds shall be penalized one hundred dollars for failure to stop at a weight scale. This penalty shall be in addition to any other penalties which may be assessed for other violations.

(b) Vehicles with a gross vehicle weight rating of twenty-six thousand pounds or more shall be penalized five hundred dollars for failure to stop at a weight scale. This penalty shall be in addition to any other penalties which may be assessed for other violations.

(4) Any vehicle which inadvertently bypasses weight scales and returns to the scales voluntarily without the assistance of law enforcement shall not be assessed any penalty for bypassing the scale.

B. (1) (a) Except as provided in Subparagraphs (b) and (c), whoever owns or operates any vehicle or combination of vehicles in violation of any rule, regulation, directive, or requirement adopted under R.S. 32:386 or in violation of R.S. 32:386 shall be required to reduce the load to the maximum permissible gross weight and shall be assessed a penalty on such weight which exceeds the maximum permissible gross weight as defined by R.S. 32:386 or maximum allowable axle weights, whichever results in the higher fine, in accordance with the following schedule:


	OVERWEIGHT
POUNDS
	PENALTY


	1 to 999
	$10.00 minimum


	1,000 to 1,999
	1¢ per pound in excess of legal limit


	2,000 to 2,999
	2¢ per pound in excess of legal limit


	3,000 to 3,999
	3¢ per pound in excess of legal limit


	4,000 to 4,999
	4¢ per pound in excess of legal limit


	5,000 to 5,999
	5¢ per pound in excess of legal limit


	6,000 to 6,999
	6¢ per pound in excess of legal limit


	7,000 to 7,999
	7¢ per pound in excess of legal limit


	8,000 to 8,999
	8¢ per pound in excess of legal limit


	9,000 to 9,999
	9¢ per pound in excess of legal limit


	10,000 to 10,999
	10¢ per pound in excess of legal limit


	11,000 and over
	11¢ per pound in excess of legal limit




(b) (i) Any truck hauling concrete or construction aggregates shall not be assessed a penalty for weight which exceeds the maximum allowable axle weights, if such truck does not also exceed the maximum permissible gross weight as provided in R.S. 32:386 and such truck is not operating on the interstate system.

(ii) Any truck hauling hot mix asphalt which is performing work pursuant to a contract with the state or the governing authority of a parish or municipality shall not be assessed a penalty for weight which exceeds the maximum allowable axle weights, if such truck does not also exceed the maximum permissible gross weight as provided in R.S. 32:386 and such truck is not operating on the interstate system.

(iii) Any truck fitted with a compactor body which is engaged in the collecting and hauling of solid waste including residential solid waste, agricultural waste, commercial solid waste, construction or demolition debris, garbage, industrial solid waste, trash, white goods, woodwaste, and yard trash, as defined in the rules and regulations of the Department of Environmental Quality, shall not be assessed a penalty for weight which exceeds the maximum allowable axle weights if such truck does not also exceed the maximum permissible gross weight as provided in R.S. 32:386 and 387 and such truck is not operating on the interstate system. Such truck shall not be assessed a penalty for exceeding its maximum permissible gross weight, as determined by law or pursuant to issuance of a special permit, if the waste is wet and the location from which the waste was collected had received measurable precipitation, as recorded by National Weather Service recognized observation stations, within twenty-four hours prior to collection provided the total excess weight is ten percent or less of the truck’s maximum permissible gross weight and such truck is not operating on the interstate system. If the total excess weight is greater than ten percent of the truck’s maximum permissible gross weight, as determined by law or pursuant to issuance of a special permit, the assessed penalty shall be calculated only on the excess weight which is above the ten percent allowance for water weight.

(iv) Effective from August 1, 2012, through July 31, 2014, no truck hauling ready-mixed concrete shall be assessed a penalty for exceeding its maximum permissible gross weight, as determined by law, provided the total excess weight is ten percent or less of such truck’s maximum permissible gross weight, such truck contains a certificate evidencing its most recent mixer chip-out of build-up occurred within the previous ninety days, such truck does not exceed the posted load while crossing a posted bridge, such truck is not operating on the interstate system, and no tire on such truck exceeds its tire weight rating. If such truck’s total excess weight is greater than ten percent of its maximum permissible gross weight, as determined by law, such truck shall be assessed a penalty calculated on the total amount by which the truck’s weight exceeds its maximum permissible gross weight, as determined by law. For the purposes of this Item, a “ready-mixed concrete truck” is defined as a vehicle designed exclusively to transport or manufacture ready-mixed concrete and includes a concrete pump truck engaged in hauling ready-mixed concrete.

(c) Prior to assessment of a penalty for weight which exceeds the maximum allowable axle weights, the owner or operator is authorized to shift the load to reduce or eliminate such excess axle weight penalties as long as no part of the shipment is removed.

(2) Whoever owns or drives any vehicle or combination of vehicles with a gross weight in excess of its licensed weight but less than or equal to its legal maximum gross weight may be assessed a penalty of one hundred dollars and shall be required to increase its license to the weight being carried not to exceed the legal maximum.

(3) The owner or driver of a vehicle or combination of vehicles in violation of the bridge formula axle spacing requirements of R.S. 32:386(H) shall be fined fifty dollars for each violation.

(4) (a) Whoever owns any business entity engaged in the sale or shipment of construction aggregates requiring a weigh master, not including asphalt, or transfer sales or shipment from rail, barge, or ship to wholesale stockpiles or inventories within a five-mile radius of the point where the shipment was transferred, who violates, or whose driver or contract driver violates any rule, regulation, directive, or requirement adopted under R.S. 32:386 or violates R.S. 32:386 shall also be assessed a separate penalty for each violation in accordance with the schedule set forth in Paragraph B(1) of this Section. However, notwithstanding any other provision of this Chapter or any law to the contrary, any such business, or weigh master thereof, who releases a vehicle that is within the maximum permissible gross weight limitations for travel on a state highway shall not be assessed any penalty when said vehicle is found in violation of gross maximum weight limitations while traveling on any interstate highway. For purposes of enforcing this Subsection, any weights and standards or state policeman having reason to believe that such owner is in violation of R.S. 32:386 is authorized to enter and go upon, without formal warrant, any vehicle, stand, place, building, or premises, for the purpose of inspecting only the shipping ticket or tickets issued in connection with the particular load found in violation of R.S. 32:386 by any weights and standards or state policeman in order to determine whether such sales at the origin of shipment contain the amounts represented and are offered for sale or sold in a manner in accordance with law. The discovery of an overweight vehicle after proper weighing shall constitute “reason to believe” for purposes of this Subsection.

(b) When used in this Paragraph, “construction aggregates” means any of the following:

(i) Sand.

(ii) Gravel.

(iii) Crushed stone.

(iv) Reef shell.

(v) Clam shell.

(vi) Sand-clam shell mixture.

(vii) Sand-reef shell mixture.

(viii) Sand clay gravel.

(ix) Clam-reef shell mixture.

(x) Crushed concrete.

(xi) Expanded clay.

(xii) Calcium sulfate hemihydrate.

(xiii) Asphalt.

C. (1) Whoever owns or drives any vehicle or combination of vehicles in violation of any rule, regulation, directive, or requirement of the secretary adopted pursuant to R.S. 32:387 or in violation of the terms and conditions of any special permit issued under R.S. 32:387 shall be assessed a penalty of one hundred dollars.

(2) Whoever owns or drives a vehicle or combination of vehicles in violation of an overweight special permit shall be assessed a penalty for each pound of gross weight in excess of the special permit weight in accordance with the following schedule and may increase the permissible gross weight authorized by the special permit if he shall satisfy any special conditions imposed by the secretary or otherwise shall reduce his load to the maximum weight allowed under his special permit:

POUNDS OVER PERMIT


	GROSS WEIGHT
	PENALTY


	0 to 3,000
	2¢ per pound


	3,001 to 5,000
	3¢ per pound


	5,001 to 10,000
	4¢ per pound


	10,001 and over
	$100 plus 5¢ per pound




(3) Nothing contained in this Subsection shall authorize the commissioner or any weights and standards or state policeman to assess any penalty provided for herein for both the failure to possess a required special permit and for operating a vehicle in violation of R.S. 32:386 when arising out of the same activity, and to this extent the penalties provided for in this Subsection shall not be cumulative in nature.

D. Whoever owns or drives any vehicle or combination of vehicles in violation of R.S. 32:387(F) shall be assessed a penalty of twenty-five dollars.

E. Whoever owns or drives a vehicle or combination of vehicles without a proper escort when such escort is required by a special permit shall be assessed a penalty of one hundred dollars, and the vehicle or combination of vehicles shall be impounded until a proper escort is secured by the permittee.

F. Payments for penalties imposed by the Department of Public Safety and Corrections, public safety services, shall be remitted to the Transportation Trust Fund. However, any payments for citations for weight limit violations on parish roads in a parish shall be paid to the public works department of said parish.

G. (1) All such penalties collected by the commissioner shall be paid into the state treasury on or before the twenty-fifth day of each month following their collection and, in accordance with Article VII, Section 9 of the Constitution of Louisiana, shall be credited to the Bond Security and Redemption Fund. However, after a sufficient amount of the penalties collected by the commissioner is allocated from the fund to pay all obligations secured by the full faith and credit of the state within any fiscal year, the treasurer shall pay an amount equal to the fees paid into the Bond Security and Redemption Fund pursuant to this Paragraph into the Transportation Trust Fund created under Article VII, Section 27 of the Constitution of Louisiana.

(2) The Department of Public Safety and Corrections, public safety services, shall keep a set of books showing from whom every dollar is paid and for what purpose. It also shall keep in its file vouchers or receipts for all monies paid out. (Acts 1992, No. 902, § 1; Acts 1992, No. 984, § 10; Acts 1993, No. 847, § 1; Acts 1997, No. 1186, § 1, eff. Aug. 15, 1997; Acts 1999, No. 685, § 1, eff. July 1, 1999; Acts 2000, 1st Ex. Sess., No. 121, § 1, eff. Apr. 19, 2000; Acts 2001, No. 1201, § 1, eff. Aug. 15, 2001; Acts 2003, No. 1219, § 1, eff. July 1, 2003; Acts 2005, No. 426, § 1, eff. July 1, 2005; Acts 2010, No. 320, § 1, eff. July 1, 2010; Acts 2012, No. 723, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 723 added (B)(1)(b)(iv).

2010 Amendments. — The 2010 amendment by No. 320 deleted “department stationary” preceding “weight enforcement scale location” in the introductory language of (A)(3); in (A)(3)(a) and (A)(3)(b), substituted “penalized” for “fined,” “a weight scale” for “the department stationary weight scale” and “penalty” for “fine”; in (A)(4), deleted “department stationary” preceding “weight scale” and substituted “scale” for “scales” at the end; in the introductory language of (B)(1)(a), substituted “Subparagraphs (b) and (c)” for “Subparagraphs (b), (c), and (d)” and deleted “of the secretary” following “requirement”; rewrote (B)(4)(a); substituted “commissioner or any weights and standards or state policeman” for “department” in (C)(3); in (F), deleted “the Department of Transportation and Development and” following “penalties imposed by” and added “public safety services”; substituted “such penalties collected by the commissioner” for “of such penalties collected by the secretary and the commissioner” or variant twice in (G)(1); and substituted “Department of Public Safety and Corrections, public safety services” for “department” in (G)(2).

2005 Amendments. — Acts 2005, No. 426, § 1, effective July 1, 2005, redesignated former (C) as (C)(1) through (3); redesignated former (C-1) as (D) and former (D) through (F) as (E) through (G); added “and such truck is not operating on the interstate system” at the end of (B)(1)(b)(i) and (ii); in (B)(1)(b)(iii), inserted “and such truck is not operating on the interstate system” following “R.S. 32:386 and 387,” substituted “its maximum permissible gross weight as determined by law or pursuant to issuance of a special permit” for “the maximum permissible gross weight,” and added the last two sentences; and substituted “R.S. 32:387(F)” for “Subsection F of Section 387” in (D).

2003 Amendments. — Acts 2003, No. 1219, § 1, effective July 1, 2003, substituted “and” for “shall be remitted to the Louisiana Department of Transportation and Development and payments for penalties imposed by” preceding “the Department of Public Safety” in (E); in (F)(1), inserted “and the commissioner” following “by the secretary,” substituted “secretary and the commissioner” for “Department of Public Safety and Corrections.”

2001 Amendments. — Acts 2001, No. 1201, § 1, effective August 15, 2001, in (A)(3)(b), substituted “five hundred” for “two thousand.”

2000 Amendments. — Acts 2000, 1st. Ex. Sess., No. 121, § 1, effective April 19, 2000, added (B)(1)(b) through (B)(1)(e); and in (B)(1)(a), substituted “Except as provided in Subparagraphs (b), (c), and (d), whoever” for “Whoever” and “operates” for “drives” in the first sentence, and rewrote the fine schedule.

1999 Amendments. — Acts 1999, No. 685, § 1, effective July 1, 1999, in (A), twice substituted “R.S. 32:380 through 385” for “R.S. 32:380 through R.S. 32:385”; added (A)(1) through (A)(2); in (E), inserted “imposed by the Department of Transportation and Development,” substituted “and payments for penalties imposed by the Department of Public Safety and Corrections, shall be remitted to the Transportation Trust Fund” for “or to the Department of Public Safety and Corrections, as applicable”; in (F)(1), substituted “Transportation Trust Fund created under Article VII, Section 27 of the Louisiana Constitution of 1974” for “Weights and Standards Mobile Police Force Fund created under the provisions of R.S. 47:718(C).”

Quoted Statutory Material. — Acts 2010, No. 320, §§ 6 through 14, provide that “The items which are currently necessary to the duties and responsibilities currently performed by the Department of Transportation and Development for carrying out the functions, duties, and responsibilities of the previously constituted Weights and Standards stationary scales police force are transferred to the Department of Public Safety and Corrections, public safety services. Said transfer of items shall not include the building and property located at 1404 East Highway Drive, Baton Rouge, LA 70802.

“All rules and regulations adopted or permits, licenses, registrations, variances, or orders issued by the effective date of this Act shall continue in full force unless otherwise revoked, repealed, amended, modified, or terminated in accordance with law. However, the deputy secretary for Public Safety Services of the Department of Public Safety and Corrections shall act to adopt such rules and regulations as are necessary to the function of the Weights and Standards Police Force.

“Any legal proceeding, the statutory provisions for which are amended or repealed by the provisions of this Act, to which any agency or office is a party and which is filed, initiated, or otherwise pending before any court or hearing agency on the effective date of this Act, and all documents involved or affected by said legal proceeding shall retain their effectiveness and shall be continued in the name of the former agency. All further legal proceedings shall be in the name of the original party agency and Public Safety Services of the Department of Public Safety and Corrections shall be substituted for the original party agency without the necessity for amendment of any document to substitute the name of the department or the name or title of any subdivision or section of the department.

“All employees engaged in the performance of the functions of the Weights and Standards stationary police force, the provisions of which are amended or transferred by this Act, are hereby assigned to Public Safety Services of the Department of Public Safety and Corrections and, shall insofar as practicable and necessary continue to perform duties heretofore assigned, subject to applicable state civil service laws, rules, and regulations.

“The provisions of this Act shall not be construed in any manner which will impair the contractual or other obligations of any agency, office, or department of this state.

“The provisions of this Act shall not be construed so as to limit the power or authority of any member of the office of state police as provided in R.S. 40:1379.

“Any reference to the Weights and Standards Stationary Police Force or Weights and Standards Mobile Police Force, in any provision of law, including but not limited to provisions of Chapters 4 and 7 of Subtitle II of Title 47 of the Louisiana Revised Statutes of 1950, shall be understood to refer to the Weights and Standards Police Force of Public Safety Services of the Department of Public Safety and Corrections and the Louisiana State Law Institute shall make the necessary statutory changes in order to comply with the provisions of this Section.

“All rules and regulations promulgated by Public Safety Services of the Department of Public Safety and Corrections relative to weight enforcement, payment, and collection procedures shall be adopted in accordance with the provisions of the Louisiana Administrative Procedure Act. Such rules and regulations shall make reference to the Sections or Subsections which they may interpret or apply.

“The Department of Transportation and Development and the Department of Public Safety and Corrections, public safety services, shall report benchmark data annually to the House and Senate committees on transportation, highways, and public works in order to measure the effectiveness and efficiency of the transfer of the fixed-site scale responsibilities from the Department of Transportation and Development to the Department of Public Safety and Corrections, public safety services. Such report shall include any and all benchmark data including but not limited to the number of employees, expenditures, the number and dollar value of violations issued, the number and dollar value of penalties collected and deposited into the state treasury, and appropriations by the legislature to the Department of Public Safety and Corrections, public safety services, to perform such transferred function either by direct appropriation or interagency transfer. The report shall also reflect whether or not the transfer of the fixed-site scale responsibilities from the Department of Transportation and Development to the Department of Public Safety and Corrections, public safety services, achieves a savings of at least twenty-five percent in the second year through the consolidation of the responsibilities as directed by the Commission on Streamlining Government. The first report shall be presented not later than September 1, 2010, which report shall include a base benchmark data set as of the effective date of Senate Bill 635 of the 2010 Regular Session of the Louisiana Legislature. Thereafter, the report shall be presented annually not later than September 1, 2011, and not later than September 1 of each fiscal year thereafter.”

CROSS REFERENCES

Louisiana Law. — Liability for damage to highway or structure, see La. R.S. 32:291.

Special permits, see La. R.S. 32:387.

Escort vehicles; permit to operate required, see La. R.S. 32:387.1.

Weigh-In-Motion (WIM) System, see La. R.S. 32:390.

Vehicles improperly licensed; weighing, inspections and investigations; purchase of proper license required; penalty, see La. R.S. 47:516.

Municipal Law. — Traffic code: miscellaneous rules > weights and standards enforcement, payment and collection procedures. Baton Rouge Code of Ordinance § 11:285.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Vehicular Crimes

••• Traffic Regulation Violations

•••• General Overview. — Where an inmate properly relied on former statute which required chain connections on trailers operated on public highways, to set the standard of care for the use of the trailer, a trial court properly awarded damages to the inmate in his action to recover for injuries suffered when a trailer in which he was riding fell from the pulling tractor because the penitentiary was negligent in not using safety chains on the trailer. Cavalier v. Peerless Ins. Co., 156 So. 2d 105, 1963 La. App. LEXIS 1900 (July 1, 1963), annulled by 246 LA. 336, 164 So. 2d 347, 1964 La. LEXIS 2513 (1964).

TORTS

• Negligence

•• Proof

••• Violations of Law

•••• General Overview. — Where a prison inmate was being conveyed in a cane buggy or semi-trailer pulled by a farm tractor within the confines of a penitentiary, and he was injured when the steel tongue of the trailer became disconnected, stopping the trailer abruptly, and no safety chain was provided to keep a connection between the tractor and the buggy in case the pin broke or was disengaged, the tractor and the semi-trailer were being operated in the confines of the penitentiary and not on a public highway, and thus there was no breach or violation of former La. Rev. Stat. Ann. § 32:281 (now La. Rev. Stat. Ann. § 32:388), which required chain connections on trailers operated upon the public highways; there was no basis for extending the standard of care intended for public highways to private roads. Cavalier v. Peerless Ins. Co., 246 LA. 336, 164 So. 2d 347, 1964 La. LEXIS 2513 (May 4, 1964).

TRANSPORTATION LAW

• Private Vehicles

•• Safety Standards

••• General Overview. — Insurer’s argument that it was illogical for a trial court to find an operator of a vehicle negligent because he did not equip his vehicle with equipment to protect an inmate failed because it did not take into a standard of care that had been established and did not take into account La. Rev. Stat. Ann. § 32:284(A) precluding any person from occupying a house trailer while being moved on a highway. Cavalier v. Peerless Ins. Co., 156 So. 2d 105, 1963 La. App. LEXIS 1900 (July 1, 1963), annulled by 246 LA. 336, 164 So. 2d 347, 1964 La. LEXIS 2513 (1964).

§ 388.1. Penalties; multiple violations.

Whoever owns or drives any vehicle or combination of vehicles in violation of two or more of the provisions of this Part at any one time shall be assessed the greater or the greatest of the penalties, in the full amount of the penalty. The commissioner is hereby authorized to promulgate rules and regulations to provide that in addition to assessment of the greater or greatest penalty, the owner or driver shall be assessed a penalty not to exceed ten dollars for each other violation committed at the same time; however, such rules and regulations shall only be promulgated provided the Federal Highway Administration initiates official sanctions which would result in the loss of National Highway System apportionment or other federal funds should such penalties for multiple violations not be provided. (Added by Acts 1977, No. 677, § 1; Amended by Acts 1993, No. 692, § 1, eff. June 21, 1993; Acts 2010, No. 320, § 1, eff. July 1, 2010.)

2010 Amendments. — The 2010 amendment by No. 320 substituted “commissioner” for “department.”

Quoted Statutory Material. — Acts 2010, No. 320, §§ 6 through 14, provide that “The items which are currently necessary to the duties and responsibilities currently performed by the Department of Transportation and Development for carrying out the functions, duties, and responsibilities of the previously constituted Weights and Standards stationary scales police force are transferred to the Department of Public Safety and Corrections, public safety services. Said transfer of items shall not include the building and property located at 1404 East Highway Drive, Baton Rouge, LA 70802.

“All rules and regulations adopted or permits, licenses, registrations, variances, or orders issued by the effective date of this Act shall continue in full force unless otherwise revoked, repealed, amended, modified, or terminated in accordance with law. However, the deputy secretary for Public Safety Services of the Department of Public Safety and Corrections shall act to adopt such rules and regulations as are necessary to the function of the Weights and Standards Police Force.

“Any legal proceeding, the statutory provisions for which are amended or repealed by the provisions of this Act, to which any agency or office is a party and which is filed, initiated, or otherwise pending before any court or hearing agency on the effective date of this Act, and all documents involved or affected by said legal proceeding shall retain their effectiveness and shall be continued in the name of the former agency. All further legal proceedings shall be in the name of the original party agency and Public Safety Services of the Department of Public Safety and Corrections shall be substituted for the original party agency without the necessity for amendment of any document to substitute the name of the department or the name or title of any subdivision or section of the department.

“All employees engaged in the performance of the functions of the Weights and Standards stationary police force, the provisions of which are amended or transferred by this Act, are hereby assigned to Public Safety Services of the Department of Public Safety and Corrections and, shall insofar as practicable and necessary continue to perform duties heretofore assigned, subject to applicable state civil service laws, rules, and regulations.

“The provisions of this Act shall not be construed in any manner which will impair the contractual or other obligations of any agency, office, or department of this state.

“The provisions of this Act shall not be construed so as to limit the power or authority of any member of the office of state police as provided in R.S. 40:1379.

“Any reference to the Weights and Standards Stationary Police Force or Weights and Standards Mobile Police Force, in any provision of law, including but not limited to provisions of Chapters 4 and 7 of Subtitle II of Title 47 of the Louisiana Revised Statutes of 1950, shall be understood to refer to the Weights and Standards Police Force of Public Safety Services of the Department of Public Safety and Corrections and the Louisiana State Law Institute shall make the necessary statutory changes in order to comply with the provisions of this Section.

“All rules and regulations promulgated by Public Safety Services of the Department of Public Safety and Corrections relative to weight enforcement, payment, and collection procedures shall be adopted in accordance with the provisions of the Louisiana Administrative Procedure Act. Such rules and regulations shall make reference to the Sections or Subsections which they may interpret or apply.

“The Department of Transportation and Development and the Department of Public Safety and Corrections, public safety services, shall report benchmark data annually to the House and Senate committees on transportation, highways, and public works in order to measure the effectiveness and efficiency of the transfer of the fixed-site scale responsibilities from the Department of Transportation and Development to the Department of Public Safety and Corrections, public safety services. Such report shall include any and all benchmark data including but not limited to the number of employees, expenditures, the number and dollar value of violations issued, the number and dollar value of penalties collected and deposited into the state treasury, and appropriations by the legislature to the Department of Public Safety and Corrections, public safety services, to perform such transferred function either by direct appropriation or interagency transfer. The report shall also reflect whether or not the transfer of the fixed-site scale responsibilities from the Department of Transportation and Development to the Department of Public Safety and Corrections, public safety services, achieves a savings of at least twenty-five percent in the second year through the consolidation of the responsibilities as directed by the Commission on Streamlining Government. The first report shall be presented not later than September 1, 2010, which report shall include a base benchmark data set as of the effective date of Senate Bill 635 of the 2010 Regular Session of the Louisiana Legislature. Thereafter, the report shall be presented annually not later than September 1, 2011, and not later than September 1 of each fiscal year thereafter.”

CROSS REFERENCES

Louisiana Law. — Weights and standards police; enforcement procedure; payment and collection procedures; administrative review, see La. R.S. 32:389.

Offices; purposes and functions, see La. R.S. 36:408.

SUBPART D. ENFORCEMENT, PAYMENT AND COLLECTION PROCEDURES.

§ 389. Weights and standards police; enforcement procedure; payment and collection procedures; administrative review.

A. The weights and standards police force and the state police shall have concurrent authority to enforce the provisions of R.S. 32:380 through 388.1 and R.S. 32:390.

B. Any weights and standards police officer having reason to believe that any vehicle or combination of vehicles exceeds or is in violation of the provisions of R.S. 32:380 through R.S. 32:386 or R.S. 32:388.1 through R.S. 32:390, or the terms and conditions of a special permit issued under R.S. 32:387 or regulations of either the Department of Transportation and Development or the Department of Public Safety and Correction, public safety services, adopted pursuant to this Part, is authorized to stop such vehicle or combination of vehicles and to inspect, measure, or weigh such vehicle, either by means of portable or stationary scales, or to require that such vehicle be driven to the nearest available location equipped with facilities to inspect, measure, or weigh such vehicle.

(1) Any state policeman having reason to believe that any vehicle or combination of vehicles exceeds or is in violation of the provisions of R.S. 32:380 through R.S. 32:386 or R.S. 32:388.1 through R.S. 32:390, or the terms and conditions of a special permit issued under R.S. 32:387 or regulations adopted pursuant to this Part is authorized to stop such vehicle or combination of vehicles and to inspect or measure such vehicle or to require that such vehicle be driven to the nearest available location equipped with facilities to inspect or measure such vehicle, provided that any state policeman having reason to believe that any vehicle or combination of vehicles exceeds or is in violation of the provisions of R.S. 32:386, any overweight special permit as provided in R.S. 32:387, or the regulations adopted pursuant thereto, may escort such vehicle to the nearest permanent or portable scale operated by the weights and standards police force, where a weights and standards police officer shall weigh such vehicle and if such vehicle is overweight, is in violation of an overweight special permit, or the department’s or secretary’s regulations adopted pursuant thereto, shall issue a violation ticket in accordance with Subsection C of this Section.

C. (1) Whenever any carrier, common carrier, contract carrier, private carrier, transport vehicle, or driver is found in violation of any provision of this Chapter, the commissioner shall send the responsible party a “Notice of Violation, Proposed Finding and Proposed Civil Penalty”, hereafter referred to as a “notice of violation”, within thirty calendar days of the violation.

(2) (a) Each notice of violation shall clearly indicate if a monetary penalty is assessed for the violation or if the notice of violation is only a warning. When a monetary penalty is assessed, each notice of violation shall be sent to the responsible party by certificate of mailing. Such notice of violation shall also contain notice that the responsible party shall have forty-five calendar days from the date of issuance of the notice of violation to either pay the monetary penalty for the violation or to request, in writing, an administrative hearing to review the notice of violation. When the amount of the civil penalty is negotiated between the commissioner and the responsible party, the commissioner shall send written notification to the responsible party of the amount of the negotiated civil penalty within thirty calendar days of the date of the final negotiation. Such payment shall be made by certified check, money order, or credit card. If made by credit card, the payment shall be deemed received by the commissioner when tendered and an approval code is obtained from the credit card company or credit card processor.

(b) The commissioner shall adopt rules and regulations in accordance with the Administrative Procedure Act, subject to oversight by the House and Senate committees on transportation, highways and public works as are necessary regarding the administrative hearing, including but not limited to rules and regulations regarding notification and the procedure for requesting a hearing provided such rules shall not conflict with the provisions of R.S. 32:388.1.

(3) If the commissioner fails to issue the notice of violation to the responsible party within thirty calendar days of the violation in accordance with the provisions of this Section, the violation shall be dismissed. However, the commissioner shall be granted an additional sixty calendar days to send the responsible party a notice of violation in accordance with the provisions of this Section if he experiences a data system failure caused by either an act of God or an intentional act of sabotage.

(4) Any appeal of the findings of the administrative law judge shall be filed in a state district court with proper venue over the matter.

D. (1) If a carrier is determined to be the responsible party for a notice of violation by the commissioner and, if such carrier fails to pay the assessed penalty within forty-five calendar days of issuance of the notice of violation, or in the case of an administrative hearing, the responsible party fails to pay the assessed fine within thirty calendar days of receiving a notice of final judgment from the administrative law judge, the outstanding penalty amount shall be posted on the commissioner’s official web site. The outstanding penalty amount for such responsible party shall continue to appear on the web site until all fines and fees are paid in full. The commissioner shall transmit the vehicle identification number of the offending vehicle for which the notice of violation was written to the office of motor vehicles. The office of motor vehicles shall not renew the registration of the offending vehicle until all fines and fees associated with the notice of violation have been paid in full. Within seven calendar days of receiving documentation from the responsible party that all fines and fees have been paid in full, the commissioner shall remove the posting of the notice of violation from his web site. Additionally, upon payment of all fines and fees associated with the notice of violation, the office of motor vehicles shall immediately authorize renewal of the vehicle’s registration. Such payment shall be made by certified check, money order, or credit card. If made by credit card, the payment shall be deemed received by the commissioner when tendered and an approval code is obtained from the credit card company or credit card processor.

(2) If the driver of a motor vehicle is found to be the responsible party for a notice of violation by the commissioner, the driver shall be responsible for the payment of all fines and fees associated with issuance of the notice of violation. Such payment shall be made by certified check, money order, or credit card. If made by credit card, the payment shall be deemed received by the commissioner when tendered and an approval code is obtained from the credit card company or credit card processor. If the commissioner fails to receive payment within forty-five calendar days of issuance of the notice of violation, or in the case of an administrative hearing, the responsible party fails to pay the assessed penalty within thirty calendar days of receiving a notice of final judgment from the administrative law judge, the commissioner shall transmit the driver’s license number to the office of motor vehicles. Upon receipt of the driver’s license number, the office of motor vehicles shall immediately notify the driver, by first class mail, that his driver’s license shall be suspended thirty calendar days after the date of mailing the notice unless all fines and fees associated with the notice of violation or final judgment from the administrative law judge are paid in full together with notice of the imposition of a fifty-dollar fee by the office of motor vehicles to cover its administrative costs. The driver’s license shall remain suspended until all fines and fees associated with the notice of violation or final judgment from the administrative law judge and the fifty-dollar fee for the office of motor vehicles are paid in full. Upon payment of all fines and fees, the office of motor vehicles shall immediately authorize the reinstatement of the driver’s license.

(3) Motor carriers shall not be responsible for driver violations.

E. (1) The commissioner and any law enforcement officer working for the commissioner shall be prohibited from seizing a motor vehicle or the registration license plate of a motor vehicle for failing to pay a fine for a notice of violation.

(2) In the event a motor vehicle for which a notice of violation has been issued is subsequently sold, the new owner of such vehicle shall not be responsible for any outstanding fines or fees associated with a notice of violation. The new owner of the motor vehicle shall present proper documentation to the commissioner evidencing the lawful transfer of ownership.

F. During a state of emergency declared by the governor, the commissioner shall be granted an additional sixty calendar days to send the responsible party a notice of violation in accordance with the provisions of this Section. Such extension of time shall terminate not later than sixty days from the date the state of emergency ends.

G. Notwithstanding the provisions of this Section, any member of the armed forces, who is in uniform or presents an order for duty and who is operating a military vehicle in the line of duty in violation of any provision of R.S. 32:380 through R.S. 32:387, or any regulation adopted pursuant thereto, shall not be required to pay the penalty assessed, nor shall such member be required to surrender his Louisiana driver’s license. However, the owner of the vehicle or the federal government shall pay the penalty within thirty days.

H. The failure of any vehicle or combination of vehicles to stop at a weigh facility may be excused if stopping the vehicle or combination of vehicles creates a serious traffic hazard. The commissioner shall promulgate rules under the provisions of the Administrative Procedure Act to implement the provisions of this Subsection. Such rules shall define “serious traffic hazard” and shall authorize the use of green traffic signal lights to allow vehicles to pass the weigh facility at such times as vehicles have accumulated on the entrance ramp to the weigh facility to the extent that the vehicles present a traffic hazard. Rules previously adopted by the department shall remain in full force and effect until such time as the commissioner promulgates rules pursuant to this Subsection. Rules adopted hereunder shall be subject to oversight by the House and Senate committees on transportation, highways and public works. (Added by Acts 1977, No. 113, § 1, eff. June 22, 1977; Amended by Acts 1978, No. 35, § 1, eff. May 31, 1978; Acts 1979, No. 463, § 1; Acts 1995, No. 429, § 1; Acts 1995, No. 1024, § 1; Acts 1997, No. 1186, § 1, eff. Aug. 15, 1997; Acts 2001, No. 1201, § 1, eff. Aug. 15, 2001; Acts 2004, No. 287, § 1, eff. Aug. 15, 2004; Acts 2006, No. 841, § 1, eff. Jan. 1, 2007; Acts 2010, No. 320, § 1, eff. July 1, 2010.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute added ‘R.S.’ preceding ‘32:386’ in (B)(1), as amended by Acts 2010, No. 320, § 1.

2010 Amendments. — The 2010 amendment by No. 320 rewrote the section.

2006 Amendments. — Acts 2006, No. 841, § 1, effective January 1, 2007, rewrote (C)(3).

2004 Amendments. — Acts 2004, No. 287, § 1, effective August 15, 2004, in (D)(2), deleted “Louisiana Motor Transport Association, one member shall be appointed by the” preceding “chairman of the House Transportation,” and substituted “two members shall be appointed by the chairman of the Senate” for “one member shall be appointed by the chairman of the Senate.”

2001 Amendments. — Acts 2001, No. 1201, § 1, effective August 15, 2001, rewrote (C)(2) which read “Upon issuance of the violation ticket, the owner or driver shall pay forthwith the penalty assessed with certified check, cashier’s check, money order or department approved credit card to the weights and standard police officer or state policeman. The secretary may establish credit accounts for violators, if each violator provides the department a cash deposit in the minimum amount of five thousand dollars or any amount in excess thereof fixed by the secretary to guarantee payment of said account. However, any driver of any vehicle registered in Louisiana, who is lawfully possessed of a valid Louisiana driver’s license, as provided in Subsection A of R.S. 32:411, in lieu of immediate payment may deposit said license with the state policeman or the weights and standards police officer, who shall issue said driver a receipt for the license on a form approved or provided by the department. The receipt shall notify the owner and driver in writing to appear at a time and place to pay the penalty assessed and secure the return of the driver’s license. This receipt shall be considered as a valid driver’s license for a period not to exceed thirty days”; rewrote (C)(3) which read “Whoever violates his promise to appear and pay a penalty assessed under this Part shall be punished as provided in R.S. 32:57, and the driver’s license shall be forwarded to the Department of Public Safety for suspension, revocation, and cancellation and the weights and standards police force or the state policeman shall locate and remove the owner’s license plate(s) from said vehicle(s) until any penalty assessed is paid in accordance with this Part”; deleted (C)(4)(a) which read “Any owner or driver resisting the payment of the penalty found due, or the enforcement of any provision of this Part in relation thereto, shall pay the amount of the penalty assessed to the weights and standards police officer, state policeman or other person designated in a license receipt and shall give this officer, state policeman or person notice at the time of payment of his intention to file suit for the recovery of such penalty”; redesignated (C)(4)(b) as (C)(4)(a), deleted “under protest” and added “However, the ninety-day time period to institute a civil suit against ... to recover the penalty so paid”; redesignated (C)(4)(c) as (C)(4)(b); in (C)(6), substituted “(a)” for “(b)”; rewrote the existing provision (D) which read “The secretary shall establish a procedure for the administrative review of citations issued by weights and standards police. The secretary may take appropriate actions based on the findings of any administrative review held under the provisions of this Subsection. The secretary shall adopt rules to govern administrative review and any actions taken based on the findings of an administrative review. All rules shall be adopted in accordance with the Administrative Procedure Act” and redesignated it as (D)(1); and added (D)(2).

Quoted Statutory Material. — Acts 2010, No. 320, §§ 6 through 14, provide that “The items which are currently necessary to the duties and responsibilities currently performed by the Department of Transportation and Development for carrying out the functions, duties, and responsibilities of the previously constituted Weights and Standards stationary scales police force are transferred to the Department of Public Safety and Corrections, public safety services. Said transfer of items shall not include the building and property located at 1404 East Highway Drive, Baton Rouge, LA 70802.

“All rules and regulations adopted or permits, licenses, registrations, variances, or orders issued by the effective date of this Act shall continue in full force unless otherwise revoked, repealed, amended, modified, or terminated in accordance with law. However, the deputy secretary for Public Safety Services of the Department of Public Safety and Corrections shall act to adopt such rules and regulations as are necessary to the function of the Weights and Standards Police Force.

“Any legal proceeding, the statutory provisions for which are amended or repealed by the provisions of this Act, to which any agency or office is a party and which is filed, initiated, or otherwise pending before any court or hearing agency on the effective date of this Act, and all documents involved or affected by said legal proceeding shall retain their effectiveness and shall be continued in the name of the former agency. All further legal proceedings shall be in the name of the original party agency and Public Safety Services of the Department of Public Safety and Corrections shall be substituted for the original party agency without the necessity for amendment of any document to substitute the name of the department or the name or title of any subdivision or section of the department.

“All employees engaged in the performance of the functions of the Weights and Standards stationary police force, the provisions of which are amended or transferred by this Act, are hereby assigned to Public Safety Services of the Department of Public Safety and Corrections and, shall insofar as practicable and necessary continue to perform duties heretofore assigned, subject to applicable state civil service laws, rules, and regulations.

“The provisions of this Act shall not be construed in any manner which will impair the contractual or other obligations of any agency, office, or department of this state.

“The provisions of this Act shall not be construed so as to limit the power or authority of any member of the office of state police as provided in R.S. 40:1379.

“Any reference to the Weights and Standards Stationary Police Force or Weights and Standards Mobile Police Force, in any provision of law, including but not limited to provisions of Chapters 4 and 7 of Subtitle II of Title 47 of the Louisiana Revised Statutes of 1950, shall be understood to refer to the Weights and Standards Police Force of Public Safety Services of the Department of Public Safety and Corrections and the Louisiana State Law Institute shall make the necessary statutory changes in order to comply with the provisions of this Section.

“All rules and regulations promulgated by Public Safety Services of the Department of Public Safety and Corrections relative to weight enforcement, payment, and collection procedures shall be adopted in accordance with the provisions of the Louisiana Administrative Procedure Act. Such rules and regulations shall make reference to the Sections or Subsections which they may interpret or apply.

“The Department of Transportation and Development and the Department of Public Safety and Corrections, public safety services, shall report benchmark data annually to the House and Senate committees on transportation, highways, and public works in order to measure the effectiveness and efficiency of the transfer of the fixed-site scale responsibilities from the Department of Transportation and Development to the Department of Public Safety and Corrections, public safety services. Such report shall include any and all benchmark data including but not limited to the number of employees, expenditures, the number and dollar value of violations issued, the number and dollar value of penalties collected and deposited into the state treasury, and appropriations by the legislature to the Department of Public Safety and Corrections, public safety services, to perform such transferred function either by direct appropriation or interagency transfer. The report shall also reflect whether or not the transfer of the fixed-site scale responsibilities from the Department of Transportation and Development to the Department of Public Safety and Corrections, public safety services, achieves a savings of at least twenty-five percent in the second year through the consolidation of the responsibilities as directed by the Commission on Streamlining Government. The first report shall be presented not later than September 1, 2010, which report shall include a base benchmark data set as of the effective date of Senate Bill 635 of the 2010 Regular Session of the Louisiana Legislature. Thereafter, the report shall be presented annually not later than September 1, 2011, and not later than September 1 of each fiscal year thereafter.”

CROSS REFERENCES

Louisiana Law. — Special permits; vehicles hauling sugarcane, see La. R.S. 32:387.7.

Gasoline or motor fuel imported in a vehicle’s reservoir and used within this state, see La. R.S. 47:718.

Power to stop and investigate vehicles; assessment and collection, see La. R.S. 47:809.
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TRANSPORTATION LAW

• Commercial Vehicles

•• Traffic Regulation. — In truck driver’s suit against the State, asserting that La. Rev. Stat. Ann. § 32:389, governing truck weight enforcement, was unconstitutional, the district court should not have entertained the truck driver’s partial summary judgment motions, and declared § 32:389 unconstitutional prior to resolution of the threshold issues of prescription and standing where the case was clearly not in a posture to render the issue of the constitutionality of § 32:389 ripe for resolution. Ring v. State, 835 So. 2d 423, 2003 La. LEXIS 18 (Jan. 14, 2003).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Officers employed by the following agencies would be classified as “peace officers” within the meaning and intent of La. R.S. 40:2402 and as such must complete the basic law enforcement training course as defined in La. R.S. 40:2405 if employed after January 1, 1983. Wildlife & Fisheries Agents, Capitol Police, Airport Security Officers, Levee Board Police in the Ponchartrain, Orleans & Jefferson Levee Districts, Airport Security Officers, New Orleans Harbor Police, Campus Police, Department of Agriculture Brand Commission Officers, Department of Public Safety Security Personnel, Mississippi River Bridge Police, District Attorneys Investigators, State Fire Marshals, Louisiana State Park Rangers, Alcohol Beverage Control Board Officers., OPINION No. 82-1125, La. Atty. Gen. Op. No. 1982-1125; 1982 La. AG LEXIS 49.

The district attorney is the only authority constitutionally empowered to bring criminal charges pursuant to R.S. 32:57 for violations in his parish of R.S. 32:380 through 386., OPINION No. 91-239, La. Atty. Gen. Op. No. 1991-239; 1991 La. AG LEXIS 417.

Port and Harbor Police for the Board of Commissioners of the Port of New Orleans are “Peace Officers” and have all the power of Sheriffs as Peace Officers in all places and on all premises under the jurisdiction and control of the Board of Commissioners of the Port of New Orleans, and of the streets and approaches thereto. The disposition of statutory fines to be placed in the Harbor Police Pension Fund is constitutional in accordance with Attorney General Opinion 98-320. The amounts and fines for violations of ordinances of the Board of Commissioners for the Port of New Orleans are assessed in accordance with the schedules as adopted by the Port of New Orleans., OPINION NUMBER 99-39, La. Atty. Gen. Op. No. 1999-39; 1999 La. AG LEXIS 258.

The Department of Transportation and Development, having regulatory authority over the operation of motor vehicles on the highways of this state, should first be consulted regarding proper licensure of university equipment driven on campus for grounds maintenance., Opinion 02-0066, La. Atty. Gen. Op. No. 2002-0066; 2002 La. AG LEXIS 69.

PART 6-A. WEIGH-IN-MOTION PHOTO ENFORCEMENT SYSTEM.

§ 390. Weigh-In-Motion (WIM) System.

A. A program incorporating a Weigh-In-Motion (WIM) System and an Enforcement Camera System (ECS) shall be established throughout the state of Louisiana, when sufficient funds are available for the program.

B. The Weigh-In-Motion (WIM) System shall provide integrated functions of traffic management, weight enforcement, and data collection for a weigh station bypass monitoring system, which shall include an Enforcement Camera System (ECS).

C. All trucks attempting to bypass weigh station facilities using certain off-ramp bypass routes will be screened and monitored by a Weigh-In-Motion (WIM) Photo Enforcement System. Trucks which do not exit to the weigh station shall be weighed and classified by a highly accurate Weigh-In-Motion (WIM) Photo Enforcement System. As trucks traverse the Weigh-In-Motion (WIM) site a camera will capture an image of the truck and match it with the truck’s weight. Its images shall be captured and stored by the Roadside Weigh-In-Motion (WIM) Electronics and shall be transmitted to the central office station computer via a communication modem. At the central office, a station computer with monitor will display the image of the violating truck, with the truck’s gross weight indicated on the screen. This image can then be printed in the central office and used for enforcement purposes.

D. When it is determined that a truck is in violation, the driver shall stop at the weigh station within twenty-four hours of the violation.

E. Whoever violates the provisions of this Part shall be subject to the penalties provided in R.S. 32:388. (Acts 1997, No. 1071, § 1, eff. Aug. 15, 1997; Acts 1999, No. 365, § 1, eff. June 16, 1999; Acts 2012, No. 130, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 130, in (C), deleted “Single Load Cell” following “highly accurate” in the second sentence and deleted “using a laser printer located” following “then be printed” in the last sentence.

1999 Amendments. — Acts 1999, No. 365, § 1, effective June 16, 1999, rewrote (A), which read: “A pilot program incorporating a Weigh-In-Motion (WIM) System and an Enforcement Camera System (ECS) shall be established in St. Martin Parish in the westbound lane of Interstate 10 at the foot of the Atchafalaya Spillway and on Interstate 10 East between Ambassador Caffery Parkway and University Avenue, when sufficient funds are available for the program.”

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 32:1.

Authority of Department of Public Safety and Corrections, see La. R.S. 32:3.

Weights and standards police; enforcement procedure; payment and collection procedures; administrative review, see La. R.S. 32:389.

Offices; purposes and functions, see La. R.S. 36:408.

PART 6-B. LOUISIANA TRUCK CENTER.

§ 390.21. Louisiana Truck Center; creation; purpose.

A. Within the Department of Public Safety and Corrections there shall be established and is hereby created the Louisiana Truck Center, hereinafter referred to as the “truck center”. The purpose of this truck center shall be to serve as the headquarters and central location for motor carriers in obtaining all permits and for payment of any fees or charges required to engage in the motor carrier trade in the state of Louisiana.

B. (1) For the purposes of this Section, “permit” means any license, certificate, registration, permit, or any other form of authorization required by a state agency to engage in the motor carrier trade in the state of Louisiana.

(2) However, the provisions of this Part shall not apply to any permit or other form of authorization which requires the approval of the Public Service Commission after notification and public hearings.

C. The truck center shall provide centralized services to assist motor carriers in identifying and securing all appropriate permits required to operate a motor carrier business in the state. The goal of the truck center shall be to enable interested parties to secure permits and information regarding such permits at a single location. (Acts 1997, No. 273, § 1.)

CROSS REFERENCES

Louisiana Law. — Transfer of agencies to Department of Public Safety and Corrections, see La. R.S. 36:409.

§ 390.22. Services and assistance.

A. The truck center shall serve as a centralized licensing and information center.

B. The truck center shall have the responsibility of developing, implementing, managing, and operating a system of:

(1) Assisting the trucking interests by providing both general and specific information on permitting and by furnishing permit application forms pertaining to their specific businesses.

(2) Compiling a list of all state permits and categorizing the required permits into a comprehensive handbook that is readily available to persons interested in establishing a motor carrier trade.

(3) Providing an applicant with on-site contacts with the proper state agency representative responsible for processing and reviewing the respective permit application.

(4) Assisting the applicant in the following:

(a) Clarification of licensing requirements and standards.

(b) Preparation of applications and forms.

(c) Determination of the status of an application during the review process, including the resolution of disputes.

(d) General coordination of the various aspects of the permitting or licensing process.

(5) Coordinating federal, state, and local permit review actions to the extent practicable.

(6) Allow trucking interests to procure and pay for needed authorizations at a one-stop site. (Acts 1997, No. 273, § 1.)

§ 390.23. Agency representatives.

A. Located within the truck center shall be representatives of the following agencies:

(1) The Public Service Commission.

(2) The Department of Public Safety and Corrections, public safety services.

(3) The Department of Revenue.

(4) The Department of Transportation and Development.

B. All state agencies involved in the regulation and licensing of motor carriers shall provide at their own expense all personnel and equipment necessary for the following:

(1) The issuance of all permits, licenses, certificates, or other authorizations.

(2) The provision of both general and specific information as may be required by the respective state agency to adequately provide the services as set out in this Part. (Acts 1997, No. 273, § 1, eff. Aug. 15, 1997; Acts 2010, No. 320, § 1, eff. July 1, 2010.)

2010 Amendments. — The 2010 amendment by No. 320 deleted “office of weights and standards” from the end of (A)(4).

Quoted Statutory Material. — Acts 2010, No. 320, §§ 6 through 14, provide that “The items which are currently necessary to the duties and responsibilities currently performed by the Department of Transportation and Development for carrying out the functions, duties, and responsibilities of the previously constituted Weights and Standards stationary scales police force are transferred to the Department of Public Safety and Corrections, public safety services. Said transfer of items shall not include the building and property located at 1404 East Highway Drive, Baton Rouge, LA 70802.

“All rules and regulations adopted or permits, licenses, registrations, variances, or orders issued by the effective date of this Act shall continue in full force unless otherwise revoked, repealed, amended, modified, or terminated in accordance with law. However, the deputy secretary for Public Safety Services of the Department of Public Safety and Corrections shall act to adopt such rules and regulations as are necessary to the function of the Weights and Standards Police Force.

“Any legal proceeding, the statutory provisions for which are amended or repealed by the provisions of this Act, to which any agency or office is a party and which is filed, initiated, or otherwise pending before any court or hearing agency on the effective date of this Act, and all documents involved or affected by said legal proceeding shall retain their effectiveness and shall be continued in the name of the former agency. All further legal proceedings shall be in the name of the original party agency and Public Safety Services of the Department of Public Safety and Corrections shall be substituted for the original party agency without the necessity for amendment of any document to substitute the name of the department or the name or title of any subdivision or section of the department.

“All employees engaged in the performance of the functions of the Weights and Standards stationary police force, the provisions of which are amended or transferred by this Act, are hereby assigned to Public Safety Services of the Department of Public Safety and Corrections and, shall insofar as practicable and necessary continue to perform duties heretofore assigned, subject to applicable state civil service laws, rules, and regulations.

“The provisions of this Act shall not be construed in any manner which will impair the contractual or other obligations of any agency, office, or department of this state.

“The provisions of this Act shall not be construed so as to limit the power or authority of any member of the office of state police as provided in R.S. 40:1379.

“Any reference to the Weights and Standards Stationary Police Force or Weights and Standards Mobile Police Force, in any provision of law, including but not limited to provisions of Chapters 4 and 7 of Subtitle II of Title 47 of the Louisiana Revised Statutes of 1950, shall be understood to refer to the Weights and Standards Police Force of Public Safety Services of the Department of Public Safety and Corrections and the Louisiana State Law Institute shall make the necessary statutory changes in order to comply with the provisions of this Section.

“All rules and regulations promulgated by Public Safety Services of the Department of Public Safety and Corrections relative to weight enforcement, payment, and collection procedures shall be adopted in accordance with the provisions of the Louisiana Administrative Procedure Act. Such rules and regulations shall make reference to the Sections or Subsections which they may interpret or apply.

“The Department of Transportation and Development and the Department of Public Safety and Corrections, public safety services, shall report benchmark data annually to the House and Senate committees on transportation, highways, and public works in order to measure the effectiveness and efficiency of the transfer of the fixed-site scale responsibilities from the Department of Transportation and Development to the Department of Public Safety and Corrections, public safety services. Such report shall include any and all benchmark data including but not limited to the number of employees, expenditures, the number and dollar value of violations issued, the number and dollar value of penalties collected and deposited into the state treasury, and appropriations by the legislature to the Department of Public Safety and Corrections, public safety services, to perform such transferred function either by direct appropriation or interagency transfer. The report shall also reflect whether or not the transfer of the fixed-site scale responsibilities from the Department of Transportation and Development to the Department of Public Safety and Corrections, public safety services, achieves a savings of at least twenty-five percent in the second year through the consolidation of the responsibilities as directed by the Commission on Streamlining Government. The first report shall be presented not later than September 1, 2010, which report shall include a base benchmark data set as of the effective date of Senate Bill 635 of the 2010 Regular Session of the Louisiana Legislature. Thereafter, the report shall be presented annually not later than September 1, 2011, and not later than September 1 of each fiscal year thereafter.”

CROSS REFERENCES

Louisiana Law. — Authority of Department of Public Safety and Corrections, see La. R.S. 32:3.

Powers of commission; rates; insurance policies or bonds, see La. R.S. 45:163.

Louisiana Truck Center, authorization, see La. R.S. 47:802.4.

Louisiana Truck Center, authorization, see La. R.S. 47:818.5.

§ 390.24. [Repealed.]

Repealed by Acts 2005, No. 428, § 3, effective July 1, 2005. This section was derived from Acts 1997, No. 273, § 1, eff. Aug. 15, 1997.

PART 7. PROCEDURE AND REPORTS.

§ 391. Appearance upon arrest.

A. Whenever any person is arrested for a violation of any provision of this Chapter or any regulation of the department or of the secretary of the Department of Public Safety and Corrections adopted pursuant thereto, except as otherwise provided in this Section, the arresting officer shall take his name, address, the license number of his motor vehicle, and the number of his operator’s license, and shall issue a summons or otherwise notify him in writing to appear at a time and place to be specified in such summons and notice. The arresting officer’s original or electronic signature shall be affixed to the summons. The time shall be at least five days after arrest, unless the person arrested demands an earlier hearing. If the person arrested demands an earlier hearing, he shall have a right to an immediate hearing or a hearing within twenty-four hours, at a convenient hour, to be before a magistrate within the parish where the offense was committed. Except as otherwise provided in this Section, the person arrested shall have the option of remaining in custody pending his furnishing bail as fixed by a magistrate or depositing his operator’s license with the arresting officer, as provided in R.S. 32:411.

B. If the person arrested holds a Louisiana operator’s license and gives his written promise to appear at the time and place stated, the officer may release him from custody or take him immediately before a magistrate, but shall not require the person arrested to deposit his operator’s license. Any such person refusing to give the written promise to appear shall be taken immediately by the arresting officer before the nearest or most accessible magistrate having jurisdiction. Any person who willfully violates his written promise to appear shall be punished as provided in R.S. 32:57.1, regardless of the disposition of the charge upon which he was arrested originally. The arresting officer shall fully inform the arrested person of the consequences of failing to honor a written promise to appear pursuant to R.S. 32:57.1.

C. Notwithstanding any other provision of law to the contrary, in Orleans Parish, if the person arrested holds a Louisiana operator’s license and gives his written promise to appear at the time and place stated, the officer shall release him from custody, and shall not require the person arrested to deposit his operator’s license. Any such person refusing to give the written promise to appear shall be taken immediately by the arresting officer before the nearest or most accessible magistrate having jurisdiction. Any person who willfully violates his written promise to appear shall be punished as provided in R.S. 32:57.1, regardless of the disposition of the charge upon which he was arrested originally. The arresting officer shall fully inform the arrested person of the consequences of failing to honor a written promise to appear pursuant to R.S. 32:57.1.

D. This Section does not apply to any person charged with an offense involving or contributing to an accident resulting in injury or death to any person, or to any person charged with driving while under the influence of intoxicants or narcotics, or to any person whom the arresting officer has good cause to believe has committed any felony or misdemeanor, and in any of these cases the arresting officer shall immediately take the person arrested before the nearest or most accessible magistrate having jurisdiction.

E. This Section does not apply to any person owning or operating a vehicle or combination of vehicles found in violation of R.S. 32:380 through R.S. 32:387. (Added by Acts 1962, No. 310, § 1; Amended by Acts 1975, No. 821, § 1; Acts 1976, No. 230, § 1; Acts 1977, No. 113, § 1; Acts 1978, No. 301, § 1; Acts 2008, No. 175, § 1, eff. Aug. 15, 2008; Acts 2008, No. 422, § 1, eff. June 21, 2008; Acts 2011, 1st Ex. Sess., No. 9, § 1, eff. June 12, 2011.)

2011 1st Extraordinary Session Amendments. — The 2011 amendment by No. 9 substituted “Orleans Parish” for “any parish having a population in excess of four hundred eighty-two thousand people as determined by the most recent federal decennial census” in (C).

2008 Amendments. — Acts 2008, No. 175, § 1, effective August 15, 2008, in (A), inserted “and Corrections” and inserted the second sentence.

Acts 2008, No. 422, § 1, effective June 21, 2008, added (C), and redesignated former (C) and (D) accordingly.

CROSS REFERENCES

Louisiana Law. — Failure to honor written promise to appear; penalty; disposition of fines, see La. R.S. 32:57.1.

Possession of alcoholic beverages in motor vehicles, see La. R.S. 32:300.

Municipal Law. — Traffic code > procedures upon arrest or citation. Baton Rouge Code of Ordinance title 11, ch. 25.
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TRANSPORTATION LAW

• Private Vehicles

•• Traffic Regulation

••• General Overview. — Local police officer had authority to arrest a motorist that refused to sign a traffic ticket summons for a lawfully issued ticket based on a violation of traffic regulations. Moss v. Maryland Casualty Co., 392 So. 2d 772, 1980 La. App. LEXIS 4873 (Dec. 17, 1980).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 32:391 & 32:57.1, OPINION No. 78-943, La. Atty. Gen. Op. No. 1978-943; 1978 La. AG LEXIS 365.

City Court Clerk shall keep the docket; clerk or marshal shall collect fines, forfeitures, costs; clerk may sign processes; service of process by marshal, sheriff or police., OPINION No. 78-972, La. Atty. Gen. Op. No. 1978-972; 1978 La. AG LEXIS 428.

The proposed ordinance to be added to the Code of Baton Rouge conflicts with no state law and does not infringe on the statutory or constitutional provinces of the State’s several departments., OPINION No. 82-285, La. Atty. Gen. Op. No. 1982-285; 1982 La. AG LEXIS 563.

Law enforcement officers may issue citations to persons failing to secure automobile liability insurance required by R.S. 32:861 et. seq. The fine for riding a motorcycle without a helmet is not more than one hundred dollars or imprisonment for not more than thirty days or both under R.S. 32:57., OPINION No. 82-26, La. Atty. Gen. Op. No. 1982-26; 1982 La. AG LEXIS 713.

Non-resident drivers who are cited for violations of state traffic regulations in the City of Vidalia do not have the option of depositing their out-of-state driver’s licenses in lieu of bail., Opinion No. 99-115, La. Atty. Gen. Op. No. 1999-115; 1999 La. AG LEXIS 153.

First, a person may be arrested for the refusal to sign a traffic citation, but not for the violation of ‘resisting arrest’. Second, the type of bail, the amount, and [*2] the manner in which it is executed, is within the discretion of the city court judge or mayor’s court judge, as long as it is not contrary to any other law. However, once fixed by the court, the defendant, in posting the bond shall have the right to select either a commercial surety, a secured personal surety, or a cash deposit.“ Third, when the driver’s clasp is fastened, but the shoulder and/or chest harness is not properly across the chest and shoulder, then the safety belt is not ”properly fastened about the body“ and La. R.S. 32:295.1 has been violated. Finally, the law specifically does provide for certain instances where the deposit of the driver’s license in lieu of bail is an option. Opinion 06-0189. 2006 La. AG LEXIS 309.

A police officer must issue a summons for any traffic offense, except otherwise provided for in La. Rev. Stat. Ann. § 32:391(C); a police officer may use his discretion to issue a summons, instead of arresting the individual, for other municipal offenses provided the conditions of La. Code Crim. Proc. Ann. art. 211 are met; and a police officer must arrest an individual who has an outstanding warrant, as per La. Code Crim. Proc. Ann. art. 203. Opinion No. 07-0281. 2007 La. AG LEXIS 256.

§ 392. Impounding of vehicles; prohibitions.

A. (1) Upon discovery of any vehicle operated in violation of this Chapter, the vehicle shall not be impounded but shall be directed to and followed by the weights and standards police officer or state policeman to the nearest appropriate place suitable for unloading to its licensed gross weight or maximum size requirements as provided in this Chapter and storage of said product to preserve it for its intended use in commerce and in either case shall be detained or unloaded at the expense and responsibility of the owner or driver. The commissioner shall not detain or impound any vehicle issued a violation ticket for any violation of the provisions of R.S. 32:380 through 387 prior to the final disposition of the violation ticket.

(2) When used in this Subsection, the phrase “minor traffic violation” shall mean any violation of the Highway Regulatory Act as provided for in this Title. However, R.S. 32:380 through 387 are exempted from this definition.

(a) “Perishable products” means products which are subject to lose their commercial value or decay in a short period of time, including but not limited to agricultural or seafood products and concrete.

(b) “Products once loaded which become indivisible” means products divisible by nature, but which become indivisible once loaded upon a vehicle because the required manner or method of unloading would be such that the entire load or portion of the load required to be unloaded could not be preserved for its intended use in commerce, or which endangers the public safety, including but not limited to forest products in their natural state.

B. A vehicle impounded for violations of the provisions of this Chapter other than R.S. 32:380 through R.S. 32:387 shall be detained until released by any court or committing magistrate having jurisdiction over the offense. The court or committing magistrate having jurisdiction over an offense involving a vehicle shall not order or allow the release of the vehicle prior to the full satisfaction of all penalties or charges assessed on account of the offense, except upon the execution of an appearance bond in the maximum amount of such penalties and charges, with good and solvent surety approved by the court or committing magistrate.

C. Repealed by Acts 2001, No. 1201, § 2, effective August 15, 2001. (Added by Acts 1962, No. 310, § 1; Amended by Acts 1975, No. 120, § 1; Acts 1976, No. 178, § 1; Acts 1977, No. 113, § 1, eff. June 22, 1977; Acts 1995, No. 527, § 1; Acts 2001, No. 1201, §§ 1, 2, eff. Aug. 15, 2001; Acts 2010, No. 320, § 1, eff. July 1, 2010.)

2010 Amendments. — The 2010 amendment by No. 320, in (A)(1), substituted “commissioner” for “department” and deleted “if the owner or driver is a resident of Louisiana or has a domicile in Louisiana, or has paid the penalty or posted the bond in accordance with the provisions of R.S. 32:389(C)” from the end of the second sentence, and deleted the former last sentence, which read: “For purposes of this Section, ‘final disposition’ shall be defined as a final conviction, not capable of appeal or review.”

2001 Amendments. — Acts 2001, No. 1201, § 1, effective August 15, 2001, rewrote the existing provision (A)(1) which read “Upon discovery of any vehicle operated in violation of this Chapter, except in any case in which the offense is a minor traffic violation only, the vehicle may be impounded forthwith by any state policeman, any authorized representative of the commissioner, any peace officer, or weights and standards police officer of the department except that any overweight or oversize vehicle registered in Louisiana and carrying perishable products or products once loaded which become indivisible shall not be impounded but shall be directed to and followed by the weights and standards police officer or state policeman to the nearest appropriate place suitable for unloading to its licensed gross weight or maximum size requirements as provided in this Chapter and storage of said product to preserve it for its intended use in commerce and in either case shall be detained or unloaded at the expense and responsibility of the owner or driver”; rewrote the existing provisions (A)(2) and (A)(2)(a) which read “(2) When used in this Subsection, the following words and phrases have the following meanings:

“(a) ‘Minor traffic violation’ means any violation of the Highway Regulatory Act as provided for in Title 32 of the Louisiana Revised Statutes of 1950. However, R.S. 32:380 through 387, inclusively, are exempted from this definition” and redesignated them as (A)(2); redesignated (A)(2)(b) and (A)(2)(c) as (A)(2)(a) and (A)(2)(b).

Quoted Statutory Material. — Acts 2010, No. 320, §§ 6 through 14, provide that “The items which are currently necessary to the duties and responsibilities currently performed by the Department of Transportation and Development for carrying out the functions, duties, and responsibilities of the previously constituted Weights and Standards stationary scales police force are transferred to the Department of Public Safety and Corrections, public safety services. Said transfer of items shall not include the building and property located at 1404 East Highway Drive, Baton Rouge, LA 70802.

“All rules and regulations adopted or permits, licenses, registrations, variances, or orders issued by the effective date of this Act shall continue in full force unless otherwise revoked, repealed, amended, modified, or terminated in accordance with law. However, the deputy secretary for Public Safety Services of the Department of Public Safety and Corrections shall act to adopt such rules and regulations as are necessary to the function of the Weights and Standards Police Force.

“Any legal proceeding, the statutory provisions for which are amended or repealed by the provisions of this Act, to which any agency or office is a party and which is filed, initiated, or otherwise pending before any court or hearing agency on the effective date of this Act, and all documents involved or affected by said legal proceeding shall retain their effectiveness and shall be continued in the name of the former agency. All further legal proceedings shall be in the name of the original party agency and Public Safety Services of the Department of Public Safety and Corrections shall be substituted for the original party agency without the necessity for amendment of any document to substitute the name of the department or the name or title of any subdivision or section of the department.

“All employees engaged in the performance of the functions of the Weights and Standards stationary police force, the provisions of which are amended or transferred by this Act, are hereby assigned to Public Safety Services of the Department of Public Safety and Corrections and, shall insofar as practicable and necessary continue to perform duties heretofore assigned, subject to applicable state civil service laws, rules, and regulations.

“The provisions of this Act shall not be construed in any manner which will impair the contractual or other obligations of any agency, office, or department of this state.

“The provisions of this Act shall not be construed so as to limit the power or authority of any member of the office of state police as provided in R.S. 40:1379.

“Any reference to the Weights and Standards Stationary Police Force or Weights and Standards Mobile Police Force, in any provision of law, including but not limited to provisions of Chapters 4 and 7 of Subtitle II of Title 47 of the Louisiana Revised Statutes of 1950, shall be understood to refer to the Weights and Standards Police Force of Public Safety Services of the Department of Public Safety and Corrections and the Louisiana State Law Institute shall make the necessary statutory changes in order to comply with the provisions of this Section.

“All rules and regulations promulgated by Public Safety Services of the Department of Public Safety and Corrections relative to weight enforcement, payment, and collection procedures shall be adopted in accordance with the provisions of the Louisiana Administrative Procedure Act. Such rules and regulations shall make reference to the Sections or Subsections which they may interpret or apply.

“The Department of Transportation and Development and the Department of Public Safety and Corrections, public safety services, shall report benchmark data annually to the House and Senate committees on transportation, highways, and public works in order to measure the effectiveness and efficiency of the transfer of the fixed-site scale responsibilities from the Department of Transportation and Development to the Department of Public Safety and Corrections, public safety services. Such report shall include any and all benchmark data including but not limited to the number of employees, expenditures, the number and dollar value of violations issued, the number and dollar value of penalties collected and deposited into the state treasury, and appropriations by the legislature to the Department of Public Safety and Corrections, public safety services, to perform such transferred function either by direct appropriation or interagency transfer. The report shall also reflect whether or not the transfer of the fixed-site scale responsibilities from the Department of Transportation and Development to the Department of Public Safety and Corrections, public safety services, achieves a savings of at least twenty-five percent in the second year through the consolidation of the responsibilities as directed by the Commission on Streamlining Government. The first report shall be presented not later than September 1, 2010, which report shall include a base benchmark data set as of the effective date of Senate Bill 635 of the 2010 Regular Session of the Louisiana Legislature. Thereafter, the report shall be presented annually not later than September 1, 2011, and not later than September 1 of each fiscal year thereafter.”

CROSS REFERENCES

Municipal Law. — Stopping, standing, parking > seizure or immobilization of certain vehicles. New Orleans Code of Ordinance ch. 154, art. VIII, div. 3.
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TRANSPORTATION LAW

• Commercial Vehicles

•• Maintenance & Safety. — Where a truck driver experienced trouble with his air brakes and alerted state police to that fact, the state police were under no duty to impound the truck because La. Rev. Stat. Ann. § 32:392 authorized them to impound the vehicle if they saw fit, but it did not require them to impound it and, as such, the state police were not guilty of actionable negligence when the truck driver hit another driver after he violated their order not to drive on the highway. McNeal v. Division of State Police, Dep’t of Public Safety, 412 So. 2d 1123, 1982 La. App. LEXIS 6883 (Mar. 2, 1982), writ of certiorari denied by 414 So. 2d 1252 (La. 1982).

§ 392.1. [Repealed.]

Repealed by Acts 2012, No. 512, § 1, effective August 1, 2012. This section was derived from Acts 2010, No. 82, § 1, eff. Aug. 15, 2010.

§ 393. Persons charged with traffic violations; time for disposition, licenses, reports, and records to be sent to Department of Public Safety and Corrections, fee charged; record of unpaid traffic fines and parking fines.

A. Whenever any person is charged with a violation of any provision of this Chapter or regulation of the department disposition thereof shall be made as soon as feasibly possible.

B. (1) Whenever any person is convicted of an offense for which this Chapter makes mandatory the revocation of the license of such person, the court in which such conviction is had must require the surrender of the license then held by the person convicted and must thereupon forward the same, together with a record of the conviction, to the commissioner.

(2) Whenever the driver’s license of any person is mandatorily suspended under the provisions of R.S. 32:414, the court in which the conviction is had or in which bail is forfeited shall attach the license to a record of the conviction or bail forfeiture and shall forward both to the Department of Public Safety.

C. (1) (a) Every court in this state shall keep a full report of every case in which a person is charged with violation of any provision of this Chapter or any regulation of the department or the commissioner adopted pursuant thereto, or any law of this state or of any municipal or parish governing authority lawfully established for regulating the operation of motor vehicles on highways.

(b) If such person is convicted and sentenced thereupon, or his bail is forfeited as a result of a final judgment of forfeiture, or other final disposition be made, an abstract of the report, all parking convictions only excepted, shall be sent by the court or the district attorney, as the case may be, to the commissioner not later than thirty days after the date of such person’s conviction and sentencing thereupon, forfeiture of his bail and final judgment of forfeiture, or the final disposition of his case. This report shall not be a court record. A conviction shall be reported to the department regardless of whether the provisions of either Article 893 or 894 of the Code of Criminal Procedure are invoked.

(2) No state agency or political subdivision, nor any law enforcement agency of either, nor any officer, official, or employee thereof, shall transfer, disseminate, distribute, or otherwise communicate a record or other compilation of an individual’s unpaid fines for parking violations to any credit bureau, credit information agency or bureau, or a subsidiary entity operating such a business in this state, or to a collection agency or firm. No such state agency or political subdivision, nor law enforcement agency of either, nor any officer, official, or employee thereof, shall confect, enter into, or maintain a contract or agreement to provide such a record or compilation to any credit bureau, credit information agency or bureau, or subsidiary entity, or to a collection agency or firm. State agencies, departments, political subdivisions, and any law enforcement agency may enter into a written contract with any consumer reporting agency to assist the state agency, department, political subdivision, or law enforcement agency in obtaining the most current information on an individual with an unpaid traffic fine. The state agency, department, political subdivision, or law enforcement agency shall not be provided with any information from the consumer reporting agency other than the individual’s name, social security number, if available, present and previous address, phone number, and present and previous place of employment. No additional or financial information of the individual shall be provided to any state agency, department, political subdivision, or law enforcement agency unless the individual consents to the release of such information.

(3) Failure of an individual to pay fines for traffic violations shall not be reported to any consumer reporting agency and shall not appear on any consumer report for the individual unless one hundred twenty days have passed from the final disposition of the traffic fine. Final disposition shall be defined in this Paragraph as a final conviction, not capable of appeal or review, and not subject to dismissal.

D. Abstracts required by this Section shall be made on forms prepared by the commissioner and may include all necessary information as to the parties to the case, the nature of the offense, the date of hearing, the plea, the judgment, the amount of the fine or forfeiture, as the case may be, or the final disposition. When the nature of the offense is specified as speeding, the abstract shall also include a statement of the miles per hour in excess of the speed limit that the person charged was alleged to have been traveling. Every such abstract shall be certified by the judge or the clerk of such court as a true abstract of the records of the court. If the abstract is sent by the district attorney, it shall be certified by him as a true abstract of the final disposition of the case as contained or found in the files of his office.

E. Certified copies of the judgment also shall be forwarded to the commissioner upon the conviction of any person of any felony in the commission of which a vehicle was used. The commissioner shall keep these records in his office, and they shall be open to public inspection during reasonable business hours.

F. (1) For each conviction or forfeiture of bail as outlined above, a fee of two dollars shall be added to the fine of the person convicted, except in Orleans Parish where for each such conviction or forfeiture of bail a fee of ten dollars shall be added to the fine of the person convicted. This fee shall be retained by the respective court to cover the cost of preparing and submitting the abstract of the report to the commissioner.

(2) In addition to the two dollar fee provided for in Subsection F of this Section, the City Court of Bossier City is hereby authorized to collect an additional fee of one dollar for each conviction or forfeiture of bail which shall be added to the fine of the person convicted.

G. Whenever a certified statement of revocation or suspension of a driver’s license from the Department of Public Safety is offered in evidence in any court of competent jurisdiction, it shall be received in evidence by such court as prima facie proof of its contents, provided that the party against whom the certificate is sought to be used may summon and examine those making the said certificate as witnesses under cross-examination.

H. Whenever any person is charged with a violation of any provision of this Chapter or regulation of the department, and the law enforcement officer issuing the citation has reason to believe that there exists a medical condition which constitutes cause for revocation or suspension under the provisions of R.S. 32:414(E), notification of such medical condition shall be made to the medical/conviction unit of the office of motor vehicles of the Department of Public Safety and Corrections at the same time and in the same manner as notification of the violation, provided that the law enforcement officer first consults with his superior officer as to his specific observations and such superior officer concurs with the issuing officer’s belief.

I. Notwithstanding any provision of law to the contrary, the record of a conviction for a traffic violation which is based solely on evidence from a traffic camera shall not be forwarded to the Department of Public Safety and Corrections and no record of such conviction shall be made part of any person’s driving record. (Added by Acts 1962, No. 310, § 1; Amended by Acts 1966, No. 278, § 1; Acts 1966, No. 443, § 1; Acts 1977, No. 113, § 1, eff. June 22, 1977; Acts 1978, No. 509, § 1; Acts 1979, No. 687, § 1, eff. July 19, 1979; Acts 1980, No. 167, § 1; Acts 1983, No. 212, § 1; Acts 1985, No. 798, § 1; Acts 1986, No. 45, § 1, eff. June 13, 1986; Acts 1988, No. 76, § 1; Acts 1989, No. 643, § 1; Acts 1991, No. 289, § 9; Acts 1991, No. 901, § 1; Acts 1997, No. 1280, § 1, eff. Aug. 15, 1997; Acts 1997, No. 1288, § 1, eff. Aug. 15, 1997; Acts 1997, No. 1343, § 1, eff. Aug. 15, 1997; Acts 2001, No. 256, § 1, eff. Aug. 15, 2001; Acts 2008, No. 435, § 1, eff. Aug. 15, 2008; Acts 2009, No. 366, § 1, eff. Aug. 15, 2009; Acts 2011, 1st Ex. Sess., No. 9, § 1, eff. June 12, 2011.)

2011 1st Extraordinary Session Amendments. — The 2011 amendment by No. 9 substituted “Orleans Parish” for “a parish having a population of four hundred seventy-five thousand or more” in (F)(1).

2009 Amendments. — The 2009 amendment by No. 366, in (A), deleted “final” preceding “disposition” in the first sentence; deleted the former second sentence, which read: “‘Final disposition’ shall be defined in this Section as a final conviction, not capable of appeal or review and not subject to dismissal”; and in (C)(1)(b), deleted “and such conviction is a final disposition as defined in R.S. 32:853(A)(1)(a)” preceding “or his bail is forfeited” and added the last sentence.

2008 Amendments. — Acts 2008, No. 435, § 1, effective August 15, 2008, added subsection (I).

2001 Amendments. — Acts 2001, No. 256, § 1, effective August 15, 2001, in the section heading, deleted “penalties” following “fee charged,” and deleted “distribution prohibited” from the end; added the third through fifth sentences in (C)(2); rewrote (C)(3), which read: “Whoever violates the provisions of Paragraph (2) of this Subsection is liable to the individual, whose record of unpaid fines was disclosed, for the amount of his actual damages or five hundred dollars, whichever is greater, and for reasonable attorney fees and costs incurred by the individual in prosecuting his claim. Each separate act of transfer, dissemination, distribution, or communication which is prohibited by Paragraph (2) of this Subsection constitutes a separate violation.”
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — Suspension provided for in La. Rev. Stat. Ann. § 32:414 is what La. Rev. Stat. Ann. § 32:393(B)(2) referred to when § 393 B(2) spoke of mandatory suspension under La. Rev. Stat. Ann. § 414, and therefore a trial court did have the right to require the surrender of an offender’s license for operating a motor vehicle while under the influence of intoxicating beverages. State v. Monk, 351 So. 2d 125, 1977 La. LEXIS 6425 (Oct. 10, 1977).

GOVERNMENTS

• Courts

•• Judges. — Fees collected by the city court were not payable to the city judges because the term “court” as used in La. Rev. Stat. Ann. § 32:393 did not intend to to provide additional compensation for judges; the judges were prohibited from receiving compensation from fees collected in criminal maters and bond cases. Boagni v. De Jean, 342 So. 2d 270, 1977 La. App. LEXIS 5173 (Jan. 31, 1977), writ of certiorari denied by 344 So. 2d 671, 1977 La. LEXIS 6107 (La. 1977).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Code of Criminal Procedure Article 894 providing for suspension of sentence in misdemeanor cases does not apply to DWI convictions. Courts are required to confiscate licenses of individuals convicted of DWI., OPINION No. 83-36, La. Atty. Gen. Op. No. 1983-36; 1983 La. AG LEXIS 714.

DWI conviction must be reported to Louisiana Department of Public Safety and may be used to establish a first offense conviction., OPINION No. 84-163, La. Atty. Gen. Op. No. 1984-163; 1984 La. AG LEXIS 392.

A defendant convicted of driving while intoxicated, first or second offense, can not use the provisions of L.C.Cr.P. Art. 894 to have his sentence suspended., OPINION No. 85-338, La. Atty. Gen. Op. No. 1985-338; 1985 La. AG LEXIS 563.

C.Cr.P. Art. 146; C.Cr.P. Art. 886; R.S. 16:16; R.S. 32:393; R.S. 46:181, OPINION No. 86-779, La. Atty. Gen. Op. No. 1986-779; 1986 La. AG LEXIS 219.

All convictions or bail forfeitures of violations of La. R.S. Title 32, regulations of the Department of Public Safety or any state or local law established for regulating the operation of motor vehicles shall be included within the abstract required under La. R.S. 32:393; convictions of parking violations, as defined by La. R.S. 32:141-146, are excepted from inclusion within the abstract., OPINION NUMBER 89-17, La. Atty. Gen. Op. No. 1989-17; 1989 La. AG LEXIS 330.

Records of unpaid parking violations may not be distributed or communicated to credit bureaus for any purpose., OPINION NUMBER 89-510, La. Atty. Gen. Op. No. 1989-510; 1989 La. AG LEXIS 477.

Negligence of predecessor in office for failing to pay parking citations issued to him is personal to him, and he is responsible for payment to the collection agency., OPINION No. 89-377, La. Atty. Gen. Op. No. 1989-377; 1989 La. AG LEXIS 581.

La. R.S. 32:393(C)(1) requires that notification shall be given to the Louisiana Department of Public Safety and Corrections concerning convictions of those offenses enumerated therein. La.C.Cr.P. art. 894(B) may be used as a condition of a plea agreement, however, this does not except the conviction from the notice requirement of La. R.S. 32:393(C)(1)., OPINION No. 96-340, La. Atty. Gen. Op. No. 1996-340; 1996 La. AG LEXIS 377.

Costs assessed and collected pursuant to La. R.S. 13:1899(A) are to be used at the sole discretion of the judge(s) of the city court for the operation of the court, and may not be usurped by the city council., OPINION NUMBER 99-44, La. Atty. Gen. Op. No. 1999-44; 1999 La. AG LEXIS 64.

The Mayor’s court of Rayville is required to send traffic violations to the Louisiana Department of Public Safety and Corrections., OPINION No. 00-60, La. Atty. Gen. Op. No. 2000-60; 2000 La. AG LEXIS 127.

Mayor’s Court is not deemed a Court of Record, but it is a court established by the constitution of our state and possesses the inherent powers of courts. Mayor’s Courts as a constitutionally created court of this state must send the reports required pursuant to R.S. 32:393 to the Department of Public Safety., Opinion No. 02-0360, La. Atty. Gen. Op. No. 2002-0360; 2003 La. AG LEXIS 82.

For a war declared by Congress, or implementation of U.N. resolution, the governor shall grant a leave of absence to any public officer who is a member of the reserve., Opinion 03-15, 2003 La. AG LEXIS 119.

§ 393.1. Records of convictions; extracts; fees.

A. The commissioner shall prepare and maintain records of the convictions of any person for the violation of traffic offenses which the courts of this state or federal court and magistrates have forwarded to the Department of Public Safety. Extract copies of such records shall be available through the Baton Rouge office and at least two offices in every district.

B. The commissioner shall furnish an extract copy of license records required to be kept by Subsection A hereof to state, parish, municipal, and court officials of this state for official use only, without charge.

C. The commissioner shall charge a fee of five dollars for furnishing extract copies from the Baton Rouge office of license records required to be kept by Subsection A to other persons, firms, or corporations for uses other than official. The fee for extract copies furnished from local field offices shall be ten dollars.

D. All fees collected by the department’s local field offices shall be paid into the state treasury on or before the twenty-fifth day of each month following their collection and, in accordance with Article VII, Section 9 of the Constitution of Louisiana shall be credited to the Bond Security and Redemption Fund.

E. Repealed by Acts 1983, 1st Ex. Sess., No. 33, § 6, effective January 19, 1983. (Added by Acts 1963, No. 83, § 1; Amended by Acts 1974, No. 508, § 1; Acts 1977, No. 113, § 1, eff. June 22, 1977; Acts 1977, No. 421, § 1; Acts 1980, No. 167, § 1; Acts 1983, 1st Ex. Sess., No. 33, §§ 2, 6, eff. Jan. 19, 1983; Acts 1983, No. 231, § 1; Acts 1986, No. 1060, § 1; Acts 1992, No. 984, § 10.)

Editor’s Notes. — See Acts 1986, No. 1060, § 2.

CROSS REFERENCES

Louisiana Law. — Possession of alcoholic beverages in motor vehicles, see La. R.S. 32:300.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Drivers’ records kept by the Department of Public Safety are public records and must be made available to qualified individuals upon request., OPINION No. 82-1168, La. Atty. Gen. Op. No. 1982-1168; 1983 La. AG LEXIS 839.

In light of the law and Attorney General Opinions cited herein, public records must be produced upon request as provided by R.S. 44:1 et seq. However, information which is specifically exempted by law or information which would violate a person’s constitutionally guaranteed right to privacy, may be separated or deleted from the public record before disclosure., OPINION No. 00-314, La. Atty. Gen. Op. No. 2000-314; 2000 La. AG LEXIS 315.

§ 393.2. Reports; diplomatic immunities and privileges; U.S. Department of State; deadlines.

A. Whenever any driver who displays a driver’s license issued by the United States Department of State or who otherwise claims immunities or privileges under Title 22, Chapter 6 of the United States Code, is stopped by a law enforcement officer who has probable cause to believe that the driver has committed a violation of any provision of this Chapter or when any such driver has been involved in a motor vehicle accident, the law enforcement officer shall record the driver’s name, address, motor vehicle license number, operator license number, and all other relevant information contained on the driver’s license or identification card issued by the United States Department of State. If the driver has been stopped, the officer shall forward such information, with a copy of the traffic citation, if applicable, to the Department of Public Safety and Corrections within seven calendar days after the traffic stop. If the driver is involved in a motor vehicle accident, the law enforcement officer shall forward such information with a copy of the written report of the accident investigation to the Department of Public Safety and Corrections within forty-eight hours after completion of the accident investigation.

B. The Department of Public Safety and Corrections shall receive all information, including copies of citations and accident reports, required under the provisions of this Section and shall forward such information and copies of reports and citations to the Bureau of Diplomatic Security, Office of Foreign Missions, of the United States Department of State within seven calendar days following receipt of such information.

C. The provisions of this Section shall not be construed to prohibit or limit the application of any criminal law or motor vehicle regulation to an individual who has or claims immunities or privileges under Title 22, Chapter 6 of the United States Code. (Acts 2001, No. 37, § 1.)

§ 394. Flagrant violations; courts to give details on request of department.

The courts shall, upon the request of the commissioner or his agents, furnish to the secretary the details of all particularly flagrant cases which may be heard before them. They may make recommendations to the commissioner as to the suspension or revocation of the licenses and the certificates of registration of the defendant in such cases as they deem necessary. (Acts 1962, No. 310, § 1. Amended by Acts 1977, No. 113, § 1, eff. June 22, 1977.)

§ 395. Police officers not impeded by this chapter.

Except as otherwise provided by law or by this Chapter, authorized agents of the commissioner shall not be impeded from exercising the functions of their office or performing their duties in the enforcement of this Chapter, the regulations of the department or of the commissioner adopted pursuant hereto, or any other law of this state within the scope of their authority upon any highway, whether or not the highway is located in whole or in part within the corporate limits of any incorporated municipality of whatsoever population or within any parish of this state. However, in doing so, they shall observe the traffic and police regulations of such municipalities and parishes and, whatever practicably possible, shall cooperate with the police departments of such municipalities or parish officials who shall aid and assist them in the enforcement of this Chapter. (Acts 1962, No. 310, § 1. Amended by Acts 1977, No. 113, § 1, eff. June 22, 1977.)

§ 396. Commissioner to publish records.

As often as practicable, but at least once each month, the commissioner shall either publish or post upon public bulletin boards in each of his offices, a record of stolen and recovered motor vehicles and of suspensions and revocations of operators’ and chauffeurs’ licenses. He also shall furnish copies of such records to the police departments and sheriffs’ offices throughout the state. (Acts 1962, No. 310, § 1. Amended by Acts 1977, No. 113, § 1, eff. June 22, 1977.)

§ 397. Commissioner to furnish forms and receive accident reports.

A. The commissioner shall prepare, and may supply to police and sheriff offices and other suitable agencies, forms for accident reports calling for sufficiently detailed information to disclose, with reference to a highway accident, the cause, the conditions then existing, the persons and vehicles involved, the names of the liability carriers and policy numbers for the vehicles, and the name, address, and telephone number of the insurance agents who procured the liability policies providing coverage for the vehicles.

B. The commissioner shall receive accident reports required to be made by law and shall tabulate and analyze such reports and publish, annually or at more frequent intervals, statistical information based thereon as to the number, cause, and location of highway accidents. (Acts 1962, No. 310, § 1. Amended by Acts 1977, No. 113, § 1, eff. June 22, 1977; Acts 1980, No. 676, § 1; Acts 1995, No. 527, § 1.)

§ 397.1. Accident reports; citizens right to privacy.

A. The Legislature of Louisiana hereby finds that the provisions of Title 44 of the Louisiana Revised Statutes of 1950, relating to public records, were enacted to serve the public purpose of providing the citizens of this state with access to information which affects the citizens of the state. The Legislature of Louisiana further finds that the salutory purpose which underlies the provisions of Title 44 has become subverted by certain businesses which use information which appears in the public record solely because a citizen had the misfortune to become involved in a traffic accident as a means of aggressively soliciting that citizen for the commercial gain of that business. The legislature further finds that this aggressive commercial solicitation violates the provisions of Article I, Section 5 of the Constitution of Louisiana, which establishes the right of the citizens of this state to be free from unreasonable invasions of privacy.

B. The Legislature of Louisiana hereby declares that the provisions of this Section are enacted for the purpose of implementing the right to privacy found in Article I, Section 5 of the Constitution of Louisiana, by establishing a procedure by which citizens who are involved in traffic accidents can prohibit commercial solicitation connected with that accident.

C. The office of motor vehicles shall establish a form which shall be made available, at cost, to all law enforcement agencies. The form shall provide each person who is involved in a traffic accident with a method of stating that the person does not wish to be solicited by specific commercial businesses. The businesses shall include but shall not be limited to attorneys, health care providers, motor vehicle repair businesses, and insurance businesses. The form shall allow the person who was involved in the accident to state that the person does not wish to be solicited by specific businesses or does not wish to be solicited by any businesses.

D. Each law enforcement officer who investigates and writes up a traffic accident shall furnish a form provided for in this Section to each person whose name appears in the accident report.

E. Each such form which is returned to the law enforcement officer shall be filed with the accident report.

F. Upon filing, the form shall become public record, and under the “public records doctrine” shall become binding on all businesses which are listed on the form.

G. When a form has been executed by a person who was involved in a traffic accident, and the form has been filed with an accident report, the solicitation of that citizen by a business with regard to any commercial activity which is reasonably related to the accident which is the subject of the report, in contravention of the statement on the form, is hereby declared to be an unreasonable invasion of privacy as denounced by the provisions of Article I, Section 5 of the Constitution of Louisiana, and is hereby prohibited.

H. Whoever violates the prohibition of Subsection G of this Section shall be fined not more than one thousand dollars, or imprisoned for not more than six months, or both.

I. In addition to the criminal penalties of Subsection H of this Section, a violation of the prohibition of Subsection G of this Section may be considered a violation of the ethical requirements of any profession or business which is regulated by a governing body which is created or recognized by law, and may subject the violator to sanctions by that governing body, including suspension or revocation of any license, permit, certificate, or similar document held by the offender.

J. The provisions of this Section shall not prohibit the sale of police accident reports or other driving record information to consumers of on-line driving records under written contracts with the Department of Public Safety and Corrections. The department shall include a clause in all such contracts which precludes the release of information in contravention of this Section. (Acts 1993, No. 924, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 32:398 requires the custodian of record to allow persons representing parties to an accident to “screen” accident reports, and requires the custodian to produce specific accident reports requested from persons not representing parties involved in an accident., OPINION No. 94-340, La. Atty. Gen. Op. No. 1994-340; 1994 La. AG LEXIS 542.

§ 398. Accident reports; when and to whom made; information aid; fees for copies; fees for accident photographs.

A. The driver of a vehicle involved in an accident resulting in injury to or death of any person or property damage in excess of five hundred dollars shall:

(1) Immediately, by the quickest means of communication, give notice of the accident to the local police department if the accident occurs within an incorporated city or town or, if the accident occurs outside of an incorporated city or town, to the nearest sheriff’s office or state police station.

(2) Give his name, address, and the registration number of the vehicle he was driving and, upon request and if available, exhibit his license or permit to drive to any person injured in such accident or to the driver or occupant of or person attending any vehicle or other property damaged in the accident.

(3) Give such information and, upon request, exhibit such license or permit to any police officer at the scene of the accident or who is investigating the accident.

(4) If the accident occurs in a geographical area under order of evacuation by a competent authority or is under a declared state of emergency, comply with the provisions of Paragraphs (1) and (2) herein within seventy-two hours after the occurrence of the accident.

B. The driver of any vehicle involved in an accident resulting in injury to or death of any person or total property damage to an apparent extent of one hundred dollars or more shall, within twenty-four hours after the accident, forward a written report of the accident to the Department of Public Safety and Corrections. Any person who violates the provisions of this Subsection may be imprisoned for not more than sixty days or fined not more than one hundred dollars, or both.

C. The Department of Public Safety and Corrections may require the driver of a vehicle involved in an accident, which is required to be reported by this Section, to provide a supplemental report when the original report is insufficient in the opinion of the department and may require witnesses of an accident to render reports.

D. It shall be the duty of the state police or the sheriff’s office to investigate all accidents required to be reported by this Section when the accident occurs outside the corporate limits of a city or town, and it shall be the duty of the police department of each city or town to investigate all accidents required to be reported by this Section when the accidents occur within the corporate limits of the city or town. Every law enforcement officer who investigates an accident, as required by this Subsection, shall instruct the driver of each vehicle involved in the accident to report the following to all parties suffering injury or property damage as an apparent result of the accident:

(1) The name and address of the owner and the driver of the vehicle.

(2) The license number of the vehicle.

(3) The name of the liability carrier for the vehicle, the name, address, and telephone number of the insurance agent who procured the liability policy providing coverage for the vehicle.

E. (1) Every law enforcement officer who investigates an accident shall initial the accident report form to show that the officer has complied with the provisions of Subsection D of this Section, and shall indicate on the accident report form whether the investigation is made at the scene of the accident or by subsequent investigation and interviews.

(2) Within forty-eight hours after completing the investigation, the investigating law enforcement officer shall forward a written report of the accident to the Department of Public Safety and Corrections. However, if the accident occurred within the corporate limits of a city or town, the enforcement office shall forward a written report of the accident to the police department of the city or town and a duplicate report to the Department of Public Safety and Corrections within forty-eight hours after completing the investigation.

F. The state police, any local police department, or any sheriff’s office shall provide copies of crash reports to any interested person upon request and may charge a fee, not to exceed the sum of five dollars per report that does not exceed two pages, and seven dollars and fifty cents per report that exceeds two pages.

G. The state police, any local police department, or any sheriff’s office shall provide copies of photographs of accidents or other photographs required of the investigating agency, video tapes, audio tapes, and any extraordinary-sized documents, or documents stored on electronic media, to any interested person upon request and may charge a reasonable fee for such copies.

H. Every person holding the office of coroner in this state, or, in the event of a vacancy in the office, the person performing the duties of coroner, shall report to the Department of Public Safety and Corrections and to the Louisiana Highway Safety Commission the death of any person as a result of an accident involving a motor vehicle, and the circumstances of the accident within five days following such death. Such reports shall be made on forms supplied or approved by the department as provided for in Subsection I of this Section. Every hospital shall notify the coroner of the parish in which it is located of any death occurring in the hospital as a result of injuries sustained in a motor vehicle accident.

I. The Department of Public Safety and Corrections shall prepare and, upon request, shall supply to police, coroners, sheriffs, and other suitable agencies or individuals, forms for accident reports, calling for sufficient detailed information to disclose, with reference to a highway accident, the cause, conditions then existing, and the persons and vehicles involved. All accident reports required by this Section shall be made on forms supplied or approved by the Department of Public Safety and Corrections. Each accident report form supplied or approved by the department shall contain directions to the investigating officer to instruct the parties to the accidents to exchange information as required in Subsection D of this Section and shall contain a place for the investigating officer to initial the report to indicate that he has given those instructions.

J. The Department of Public Safety and Corrections shall receive accident reports required to be made by this Section and may tabulate and analyze such reports and publish annually, or at more frequent intervals, statistical information based thereon as to the number, cause, and location of highway accidents. Based upon its findings after analysis, the department may conduct further necessary detailed research to determine more fully the cause and control of highway accidents. It may further conduct experimental field tests within areas in the state from time to time to prove the practicality of various ideas advanced in traffic control and accident prevention.

K. (1) (a) The reports required by this Section, and the information contained in the reports, shall be confidential, shall be exempt from the provisions of R.S. 44:1 et seq., and shall be made available only: to the parties to the accident, parents or guardians of a minor who is a party to the accident, and insurers of any party which is the subject of the report; to the succession representatives of those parties, or to the attorneys of the parties or succession representatives; or to a news-gathering organization that requests documents related to the accident. Upon request, accident reports shall be made available to the above-enumerated persons within seven working days following the completion of the accident investigation. For the purposes of this Subsection: “news-gathering organization” means any of the following:

(i) A newspaper, or news publication, printed or electronic, of current news and intelligence of varied, broad, and general public interest, having been published for a minimum of one year and that can provide documentation of membership in a statewide or national press association, as represented by an employee thereof who can provide documentation of his employment with the newspaper, wire service, or news publication.

(ii) A radio broadcast station, television broadcast station, cable television operator, or wire service as represented by an employee thereof who can provide documentation of his employment.

(b) In Orleans Parish, the local police department may charge a reasonable fee, not to exceed the sum of twenty dollars, to provide copies of accident reports. State departments and agencies shall not be required to pay such fee.

(2) All persons and their agents are prohibited from screening accident reports if the person or his agent does not represent any of the persons involved in a particular accident, the report for which could reasonably be expected to be available. However, this limitation shall not prevent any person from requesting particular reports regardless of whether the person represents any party in the accident.

(3) The information in the reports may be tabulated and included in the statistical information published under the provisions of Subsection J of this Section.

(4) Nothing in this Section shall prohibit the sale of police accident reports or other driving record information to consumers of on-line driving records under written contract for purchase of records with the Department of Public Safety and Corrections.

(5) The information in the reports may be used by the office of motor vehicles for the purpose of maintaining operating records.

L. Whenever any person is involved in an accident resulting in injury to or death of any person, or property damage in excess of five hundred dollars and the law enforcement officer investigating the accident has reason to believe that there exists a medical condition which constitutes cause for revocation or suspension under the provisions of R.S. 32:414(E), notification of such medical condition shall be made to the medical/conviction unit of the office of motor vehicles of the Department of Public Safety and Corrections, provided that the law enforcement officer first consults with his superior officer as to his specific observations and such superior officer concurs with the issuing officer’s belief.

M. (1) All police, state or local, shall immediately contact the Department of Transportation and Development district office when called to the scene of an accident where that department’s property has been damaged in an amount which is estimated to exceed five hundred dollars.

(2) All police, state or local, shall forward copies of accident reports which indicate damage to property of the Department of Transportation and Development in an amount which is estimated to exceed five hundred dollars to the department’s headquarters maintenance division within six days of the date of the accident without cost to the department. (Added by Acts 1962, No. 310, § 1; Amended by Acts 1970, No. 538, § 7; Acts 1976, No. 414, § 1; Acts 1980, No. 706, § 1, eff. Jan. 1, 1981; Acts 1981, No. 913, § 1, eff. Aug. 2, 1981; Acts 1982, No. 333, § 1; Acts 1983, No. 133, § 1; Acts 1984, No. 898, § 1; Acts 1986, No. 348, § 1; Acts 1988, No. 347, § 1; Acts 1990, No. 960, § 1; Acts 1992, No. 878, § 1; Acts 1993, No. 538, § 1; Acts 1995, No. 527, § 1; Acts 1995, No. 1071, § 1; Acts 1997, No. 112, § 1, eff. Aug. 15, 1997; Acts 1997, No. 1036, § 1, eff. July 1, 1997; Acts 1997, No. 1288, § 1, eff. Aug. 15, 1997; Acts 1997, No. 1442, § 1, eff. Aug. 15, 1997; Acts 1999, No. 310, § 1, eff. Aug. 15, 1999; Acts 1999, No. 340, § 1, eff. Aug. 15, 1999; Acts 2001, No. 1032, § 12, eff. Aug. 15, 2001; Acts 2003, No. 508, § 1, eff. Aug. 15, 2003; Acts 2011, 1st Ex. Sess., No. 9, § 1, eff. June 12, 2011; Acts 2011, No. 280, § 1, eff. Aug. 15, 2011.)

LSLI 2011 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “news-gathering organization” for “News-gathering organization” in (K)(1)(a), as amended by Acts 2011, No. 280, § 1.

2011 Amendments. — The 2011 amendment by No. 280 added the last sentence of the introductory language of (K)(1)(a); and added (K)(1)(a)(i) and (K)(1)(a)(ii).

2011 1st Extraordinary Session Amendments. — The 2011 amendment by No. 9 substituted “Orleans Parish” for “any parish with a population exceeding four hundred seventy-five thousand as of the 2000 federal decennial census” in (K)(1)(b).

2003 Amendments. — Acts 2003, No. 508, § 1, effective August 15, 2003, added (K)(1)(b).

2001 Amendments. — Acts 2001, No. 1032, § 12, effective August 15, 2001, substituted “provide a supplemental report” for “file a supplemental report” in (C).

1999 Amendments. — Acts 1999, No. 310, § 1, effective August 15, 1999, inserted “Upon request, accident reports shall be made available to the above-enumerated persons within seven working days following the completion of the accident investigation.”

Acts 1999, No. 340, § 1, effective August 15, 1999, substituted “crash” for “accident” in (F); in (G) inserted a comma following “agency,” inserted “video tapes, audio tapes, and any extraordinary-sized documents, or documents stored on electronic media,” deleted a comma following “fee,” deleted “adopted pursuant to R.S. 49:950 et seq.” following “fee,” deleted “of photographs actually received” following “copies.”

CROSS REFERENCES

Louisiana Law. — Other violations; penalties, see La. R.S. 32:1023.

Applicability, see La. R.S. 44:4.

Exceptions, see La. R.S. 44:4.1.

Municipal Law. — Duty to stop in event of accident. Shreveport Code of Ordinance § 90-2.

Meeting or overtaking stopped school bus. Shreveport Code of Ordinance § 90-111.

Rules of the road > reporting accidents. New Orleans Code of Ordinance § 154-385.

Traffic code > accidents and accident reports. Baton Rouge Code of Ordinance title 11, ch. 4.
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ADMINISTRATIVE LAW

• Governmental Information

•• Recordkeeping & Reporting. — Attorneys’ First Amendment rights to engage in lawyer advertising were not violated, where La. Rev. Stat. Ann. § 32:398 furthered the significant state interest in protecting the right to privacy of its citizens with respect to their reports of motor vehicle accidents and preserved ample alternative channels of communication. DeSalvo v. State, 624 So. 2d 897, 1993 La. LEXIS 2469 (Sept. 3, 1993), writ of certiorari denied by 510 U.S. 1117, 114 S. Ct. 1067, 127 L. Ed. 2d 386, 1994 U.S. LEXIS 1520, 62 U.S.L.W. 3551 (1994).

La. Rev. Stat. Ann. § 32:398(D)(4) authorizes the charging of a fee only when the copies are provided by the governing authority. In a situation where the copies are not provided, La. Rev. Stat. Ann. § 44:31 applies. Thornton v. Department of Public Safety, 536 So. 2d 595, 1988 La. App. LEXIS 2405 (Nov. 22, 1988).

GOVERNMENTS

• Legislation

•• Effect & Operation

••• Prospective Operation. — Law firm that made a written request to examine all motor vehicle accident reports in a city’s custody, even though it did not represent any persons involved in the accidents, was entitled to access all reports requested prior to the effective date of La. Rev. Stat. Ann. § 32:398, which affected a substantive right guaranteed by La. Const. art. XII, § 3 and could not be given retroactive effect. Injury Hotline v. Houck, 621 So. 2d 127, 1993 La. App. LEXIS 2458 (June 23, 1993), writ of certiorari denied by 629 So. 2d 396, 1993 La. LEXIS 3308 (La. 1993).

• State & Territorial Governments

•• Police Power. — Only legal duty the state police have in investigating an accident is stated in La. Rev. Stat. Ann. § 32:398(D). Bass v. Daves, 753 So. 2d 991, 2000 La. App. LEXIS 355 (Mar. 3, 2000).

TORTS

• Public Entity Liability

•• Liability

••• General Overview. — Officer’s failure to make a police report after investigating an automobile accident constituted negligence and was a violation of the officer’s statutory duty; the requirement of La. Rev. Stat. Ann. § 32:398(D) could have no other purpose than to facilitate any civil claims that may have arisen and the statute was meant to protect against the very harm that occurred to the tort victim. Fischer v. Travelers Ins. Co., 429 So. 2d 538, 1983 La. App. LEXIS 8120 (Mar. 15, 1983).

• Transportation Torts

•• Motor Vehicles. — Purpose of La. Rev. Stat. Ann. § 32:398(D) is to facilitate civil claims that might arise from automobile accidents by providing the identity of the involved parties. Bass v. Daves, 753 So. 2d 991, 2000 La. App. LEXIS 355 (Mar. 3, 2000).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — State police personnel is in control of the scene of an accident but is required to cooperate with emergency medical personnel. R.S. 32:398, R.S. 40:2017.10, OPINION No. 83-1060, La. Atty. Gen. Op. No. 1983-1060; 1984 La. AG LEXIS 482.

A police officer has no discretion to dispose of a traffic citation once it is issued and deposited under R.S. 32:398.2. A police officer has no discretion in dismissing or disposing of an arrest or its record after the person is arrested and booked under C.Cr.P. art. 229. A police officer has no discretion to dismiss a prosecution once it is instituted under C.Cr.P. art. 61., OPINION No. 88-39, La. Atty. Gen. Op. No. 1988-39; 1988 La. AG LEXIS 237.

R.S. 32:398 requires the custodian of record to allow persons representing parties to an accident to “screen” accident reports, and requires the custodian to produce specific accident reports requested from persons not representing parties involved in an accident., OPINION No. 94-340, La. Atty. Gen. Op. No. 1994-340; 1994 La. AG LEXIS 542.

A law enforcement officer of either the state police, sheriff’s office or the police department of a city or town is mandated to investigate motor vehicle accident which occurs on private property., Opinion 97-424, La. Atty. Gen. Op. No. 1997-424; 1997 La. AG LEXIS 339.

TREATISES AND LAW REVIEWS

Louisiana Treatises. — 1-11 Louisiana Tort Law § 11.04 > Chapter 11 IMMUNITY > § 11.04 Governmental Immunity—The General Concept.

PART 7-A. UNIFORM TRAFFIC CITATIONS.

§ 398.1. Traffic citations; form; issuance.

A. All traffic enforcement agencies in this state shall provide traffic citations in appropriate form containing notices to appear, which shall be issued through one of the following manners:

(1) Books with citations in quadruplicate and meeting the requirements of this Part and approved by the commissioner.

(2) Electronic tickets or e-tickets meeting the requirements of this Part and approved by the commissioner. For the purposes of this Section, an “electronic ticket” or “e-ticket” means a ticket that is electronically generated and transmitted.

B. The chief administrative officer of each traffic-enforcement agency shall issue these books, maintain a record of each book and each citation contained therein issued to all individual members of the traffic enforcement agency and shall require and retain a receipt for each book issued.

C. The issuance of warning citations for violations of the motor vehicle laws of this state is hereby specifically prohibited. However, nothing herein shall prohibit a peace officer from issuing a violation ticket which compels or instructs the motorist to comply with administrative or other legal requirements of Title 32 or Title 47 of the Louisiana Revised Statutes of 1950. (Added by Acts 1968, No. 273, § 5; Amended by Acts 1977, No. 113, § 1, eff. June 22, 1977; Acts 1997, No. 759, § 1, eff. July 10, 1997; Acts 2008, No. 175, § 1, eff. Aug. 15, 2008.)

2008 Amendments. — Acts 2008, No. 175, § 1, effective August 15, 2008, rewrote (A).

CROSS REFERENCES

Louisiana Law. — Commercial motor vehicle drivers; disqualification; issuance of Class “D” or “E” license; alcohol content in breath and blood; implied consent, see La. R.S. 32:414.2.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Discusses the procedure to be followed by officers in the issuance and disposition of traffic citations., OPINION NUMBER 84-374, La. Atty. Gen. Op. No. 1984-374; 1984 La. AG LEXIS 398.

Disposition of municipal traffic tickets and citations., OPINION No. 87-332, La. Atty. Gen. Op. No. 1987-332; 1987 La. AG LEXIS 259.

We conclude that a law enforcement agency, such as the sheriff’s office, does not have the authority to issue warning citations., Opinion No. 02-174, La. Atty. Gen. Op. No. 2002-174; 2002 La. AG LEXIS 325.

Answers numerous questions about the relative powers and duties among an elected chief of police, mayor and board of aldermen in a Lawrason Act Municipality. Opinion No. 05-0096. 2005 La. AG LEXIS 303.

§ 398.2. Disposition of traffic citations; unlawful acts; records.

A. Each traffic enforcement officer upon issuing a traffic citation to an alleged violator of any provision of the motor vehicle laws of this state or of any traffic ordinance of any city or town shall deposit the original citation or a copy of such traffic citation with a court having jurisdiction over the alleged offense or with the appropriate traffic violations bureau. However, a citation for a violation of R.S. 32:80(A) shall be deposited only with a court and not with a traffic violations bureau.

B. Upon the deposit of the original citation or a copy of the traffic citation with a court having jurisdiction over the alleged offense or with the traffic violations bureau as set forth herein, the original citation or copy of such traffic citation shall be disposed of only by trial in the court of proper jurisdiction or any other official action by a judge of the court, including forfeiture of the bail, or by the deposit of sufficient bail with the traffic violations bureau or payment of a fine to said bureau by the person to whom such traffic citation has been issued. However, a citation or its copy alleging a violation of R.S. 32:80(A) shall be disposed of only by trial or acceptance of a plea in open court.

C. It shall be unlawful for any traffic enforcement officer or any other officer or public employee to dispose of a traffic citation or copies thereof or of the record of the issuance of the citation in a manner other than as required herein.

D. The chief administrative officer of each traffic enforcement agency in the state shall require all traffic officers under his supervision to return to him a copy of every traffic citation which was issued by the officer for the violation of a traffic law or ordinance, and in addition shall require the return of all copies of every traffic citation which has been spoiled or upon which an entry has been made without having issued the citation to the alleged violator.

E. The chief administrative officer shall also maintain or cause to be maintained in connection with every traffic citation issued by an officer under his supervision a record of the disposition of the charge by the court or its traffic violations bureau in which the original or a copy of the traffic citation was deposited.

F. Nothing herein shall be construed as prohibiting or interfering with the authority of a district attorney or other prosecuting attorney to dismiss a traffic citation or charge by entry of a nolle prosequi. (Added by Acts 1968, No. 273, § 5. Acts 1984, No. 626, § 1.)

CROSS REFERENCES

Louisiana Law. — Overtaking and passing school buses, see La. R.S. 32:80.

Commercial motor vehicle drivers; disqualification; issuance of Class “D” or “E” license; alcohol content in breath and blood; implied consent, see La. R.S. 32:414.2.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 44:36 and R.S. 32:398.2, OPINION No. 78-127, La. Atty. Gen. Op. No. 1978-127; 1978 La. AG LEXIS 1062.

The voiding of traffic tickets by the Municipal Chief of Police or disposition by a procedure other than the procedure Mandate by state law is illegal., OPINION NUMBER 81-215, La. Atty. Gen. Op. No. 1981-215; 1981 La. AG LEXIS 149.

Since La. Const., Act V Section 26 and La. R.S. 32:398.2 seem to be constitutionally incompatible it is the opinion of this office that the several questions originally tendered are presently incapable of resolution., OPINION No. 81-50, La. Atty. Gen. Op. No. 1981-50; 1981 La. AG LEXIS 314.

Local sheriff does not have authority to void traffic citations., OPINION No. 82-723, La. Atty. Gen. Op. No. 1982-723; 1982 La. AG LEXIS 327.

Records which do not have to be kept for all times may be destroyed after six years: juvenile records must be kept until the court orders their destruction according to C.J.P. 124 et. seq., OPINION No. 83-174, La. Atty. Gen. Op. No. 1983-174; 1983 La. AG LEXIS 660.

(2) A copy of every traffic citation issued must be recorded with the state., Opinion No. 84-515, La. Atty. Gen. Op. No. 1984-515; 1984 La. AG LEXIS 342.

Discusses the procedure to be followed by officers in the issuance and disposition of traffic citations., OPINION NUMBER 84-374, La. Atty. Gen. Op. No. 1984-374; 1984 La. AG LEXIS 398.

(1) Police chief may not void a traffic citation once issued (2) Police chief may determine court of jurisdiction when municipal ordinance is violated (3) Police department may privately contract to provide security within municipality when salaries & expenses are reimbursed. District court is bound to disburse fines collected for violation of a municipal ordinance as provided in R.S. 15:571.11.(Fines collected from violation of R.S. 14:98 in the municipality shall be distributed to that municipality. Fines for non-D.W.I. offenses are paid to the parish criminal court fund.), OPINION No. 84-125, La. Atty. Gen. Op. No. 1984-125; 1984 La. AG LEXIS 431.

Mayor has authority: to fix compensation of all municipal officers, including approval of supplemental pay; to receive and enforce minicipal traffic citations; to release information from municipal public records., OPINION No. 85-819, La. Atty. Gen. Op. No. 1985-819; 1986 La. AG LEXIS 725.

Acts 1986, No. 393 is impliedly repealed by Acts 1986, No. 720, in that both Acts provide a different penalty for the same offense and are irreconcilable with each other, because Act No. 720 was enacted 6 days after Act No. 393 and is the most recent declaration of the legislature., OPINION No. 87-178, La. Atty. Gen. Op. No. 1987-178; 1987 La. AG LEXIS 189.

RE: Two laws enacted at same legislative session and not in direct, irreconcilable conflict will each be given effect, and all requirements of the two laws, overlapping or supplementary to one another, must be complied with. However, where there is an irreconcilable conflict, as between Acts 393 and 720 of the 1986 Regular Session regarding the penalty to be imposed upon conviction of the offense, per R.S. 32:80(A), of passing a loading or unloading school bus, the latest legislative enactment (here, Act 720) prevails. Such implicit repeal, however, takes place only to the extent of such conflict, and that portion of Act 393 of the 1986 Regular Session enacting R.S. 32:414(A)(2), providing for administrative action by the La. Dept. of Pub. Safety & Corrections to suspend the driver’s license of anyone convicted of a violation of R.S. 32:80(A), remains intact., OPINION No. 87-548, La. Atty. Gen. Op. No. 1987-548; 1987 La. AG LEXIS 253.

Disposition of municipal traffic tickets and citations., OPINION No. 87-332, La. Atty. Gen. Op. No. 1987-332; 1987 La. AG LEXIS 259.

A police officer has no discretion to dispose of a traffic citation once it is issued and deposited under R.S. 32:398.2. A police officer has no discretion in dismissing or disposing of an arrest or its record after the person is arrested and booked under C.Cr.P. art. 229. A police officer has no discretion to dismiss a prosecution once it is instituted under C.Cr.P. art. 61., OPINION No. 88-39, La. Atty. Gen. Op. No. 1988-39; 1988 La. AG LEXIS 237.

C.Cr.P. art. 553, OPINION No. 92-20, La. Atty. Gen. Op. No. 1992-20; 1992 La. AG LEXIS 156.

The Clerk of Court for the Twenty-Fourth Judicial District should be the official depository for non-municipal traffic citations for the First and Second Parish Courts of Jefferson in his capacity as ex-officio clerk for those courts., OPINION NUMBER 97-224, La. Atty. Gen. Op. No. 1997-224; 1997 La. AG LEXIS 171.

Authority and duties of the Mayor’s Court, pursuant to the Town of Zwolle’s Special Charter., Opinion Number 98-212, La. Atty. Gen. Op. No. 1998-212; 1998 La. AG LEXIS 308.

Alexandria City Marshal is without authority to amend or dismiss traffic citations because all such citations shall be disposed of only by trial or acceptance of a plea in open court. Further, it may be malfeasance for a public official to dispose of traffic citations in an unlawful manner., Opinion No. 98-426, La. Atty. Gen. Op. No. 1998-426; 1998 La. AG LEXIS 502.

Answers several questions concerning the continuing authority of an elected chief of police in a Lawrason Act municipality, where the mayor and board of aldermen intend to contract with the parish sheriff to provide law enforcement services., Opinion 01-116, La. Atty. Gen. Op. No. 2001-116; 2001 La. AG LEXIS 172.

Discusses several issues pertaining to the authority of an elected chief of police in a Lawrason Act municipality., Opinion 02-0026, La. Atty. Gen. Op. No. 2002-0026; 2002 La. AG LEXIS 79.

The power or authority to dismiss citations in a Mayor’s Court rests primarily in the discretion of the prosecutor. Second to that authority, the magistrate is given authority to dismiss only if a legal defect exists in the proceedings. Once a mayor designates a magistrate to preside, the mayor no longer has powers of the dismissal of citations., Opinion No. 02-0068, La. Atty. Gen. Op. No. 2002-0068; 2002 La. AG LEXIS 151.

Answers numerous questions about the relative powers and duties among an elected chief of police, mayor and board of aldermen in a Lawrason Act Municipality. Opinion No. 05-0096. 2005 La. AG LEXIS 303.


§ 398.3. Illegal cancellation of traffic citation; penalty; audit of citation records; publication.

A. Any person who cancels or solicits the cancellation of any traffic citation, in any manner other than as provided in this Part, shall be guilty of a misdemeanor, and shall, upon conviction, be fined not more than five hundred dollars or imprisoned for not more than six months or both.

B. Each record of traffic citations required in this Part shall be audited quarterly by the appropriate fiscal officer of the governmental agency to which the traffic enforcement agency is responsible. (Added by Acts 1968, No. 273, § 5.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The voiding of traffic tickets by the Municipal Chief of Police or disposition by a procedure other than the procedure Mandate by state law is illegal., OPINION NUMBER 81-215, La. Atty. Gen. Op. No. 1981-215; 1981 La. AG LEXIS 149.

Local sheriff does not have authority to void traffic citations., OPINION No. 82-723, La. Atty. Gen. Op. No. 1982-723; 1982 La. AG LEXIS 327.

(2) A copy of every traffic citation issued must be recorded with the state., Opinion No. 84-515, La. Atty. Gen. Op. No. 1984-515; 1984 La. AG LEXIS 342.

Discusses the procedure to be followed by officers in the issuance and disposition of traffic citations., OPINION NUMBER 84-374, La. Atty. Gen. Op. No. 1984-374; 1984 La. AG LEXIS 398.

(1) Police chief may not void a traffic citation once issued (2) Police chief may determine court of jurisdiction when municipal ordinance is violated (3) Police department may privately contract to provide security within municipality when salaries & expenses are reimbursed. District court is bound to disburse fines collected for violation of a municipal ordinance as provided in R.S. 15:571.11.(Fines collected from violation of R.S. 14:98 in the municipality shall be distributed to that municipality. Fines for non-D.W.I. offenses are paid to the parish criminal court fund.), OPINION No. 84-125, La. Atty. Gen. Op. No. 1984-125; 1984 La. AG LEXIS 431.

Disposition of municipal traffic tickets and citations., OPINION No. 87-332, La. Atty. Gen. Op. No. 1987-332; 1987 La. AG LEXIS 259.

Alexandria City Marshal is without authority to amend or dismiss traffic citations because all such citations shall be disposed of only by trial or acceptance of a plea in open court. Further, it may be malfeasance for a public official to dispose of traffic citations in an unlawful manner., Opinion No. 98-426, La. Atty. Gen. Op. No. 1998-426; 1998 La. AG LEXIS 502.

§ 398.4. When copy of citation shall be deemed a lawful complaint.

In the event the citation form provided for in this Part is sworn to and includes the necessary information required under the general laws of this state with respect to a complaint which charges commission of the offense alleged in said citation to have been committed, then such citation, when filed with a court of proper jurisdiction, shall be deemed to be a lawful complaint for the purpose of prosecution under this Part. (Added by Acts 1968, No. 273, § 5.)
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CRIMINAL LAW & PROCEDURE

• Accusatory Instruments

•• Complaints

••• General Overview. — Under La. Rev. Stat. Ann. § 32:398.4, the defendant’s ticket had to not only be signed by the ticketing officer, it had to be sworn to under oath for it to be considered a valid complaint against the defendant for which prosecution could be made. State v. Becnel, 463 So. 2d 24, 1985 La. App. LEXIS 8154 (Jan. 14, 1985).

§ 398.5. Applicability.

The provisions of this Part are to be considered as supplementing any and all other provisions of law relating to the same subject matter or which can be given full force and effect in accomplishing the purposes set forth in this Part and which are not in direct conflict with any of the provisions of this Part. (Added by Acts 1968, No. 273, § 5.)

PART 7-B. REPORTING OF STATISTICS RELATED TO TRAFFIC CITATIONS.

§ 398.10. Collection and reporting of statistical information relating to traffic stops.

A. All law enforcement officers defined as a peace officer in R.S. 40:2402 shall record and retain the following information:

(1) The number of persons stopped for traffic violations.

(2) Characteristics of race, gender, age, and state of residence of such persons, provided the identification of such characteristics shall be based on the observation and perception of the law enforcement officer responsible for reporting the stop and the information shall not be required to be provided by the person stopped.

(3) The nature of the alleged traffic violation that resulted in the stop.

(4) Whether a warrant or citation was issued, an arrest made, or a search conducted as a result of the stop.

(5) If a search was conducted, the type of search and the legal basis for that search, and whether contraband was discovered and property was seized.

(6) The number of persons stopped for violations of R.S. 32:300.5 and 300.6.

(7) The number of violations of R.S. 32:300.7.

(8) The number of violations of R.S. 32:289.1.

B. Any law enforcement officer who in good faith records traffic stop information pursuant to the requirements of this Section shall not be held civilly liable for the act of recording such information.

C. Law enforcement agencies shall submit the information required by Subsection A of this Section for all traffic citations issued by their law enforcement officers on a quarterly basis to the Department of Public Safety and Corrections.

D. The secretary of the Department of Public Safety and Corrections shall collect statistical information regarding the age, sex, race, and state of residence of motorists issued traffic citations by Louisiana law enforcement agents and shall provide a report of this information annually to the governor and members of the legislature on or before May first of every year.

E. The provisions of this Section shall be inapplicable to any law enforcement agency or department that has adopted a written policy against racial profiling.

F. Each state or local law enforcement agency or department covered by this Section shall require every law enforcement officer within their respective agency or department to view the video on racial profiling produced by the Department of Public Safety and Corrections, public safety services. (Acts 2001, No. 645, § 1, eff. Aug. 15, 2001; Acts 2008, No. 665, § 1, eff. July 1, 2008; Acts 2008, No. 666, § 1, eff. July 1, 2008; Acts 2008, No. 667, § 1, eff. Aug. 15, 2008.)

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated (6), as amended by Acts 2008, No. 667, § 1, as (8). In addition, the LSLI redesignated (6), as amended by Acts 2008, No. 667, § 1, as (7); substituted “R.S. 32:289.1” for “R.S. 32:289” in (8); and substituted “R.S. 32:300.7” for “R.S. 32:300.5” in (7).

2008 Amendments. — Acts 2008, No. 665, § 1, effective July 1, 2008, substituted “defined as a peace officer” for “as defined” in (A); and added (A)(6).

Acts 2008, No. 666, § 1, effective July 1, 2008, added (A)(6).

Acts 2008, No. 667, § 1, effective August 15, 2008, substituted “defined as a peace officer” for “as defined” in (A); and added (A)(6).

Quoted Statutory Material. — Acts 2008, No. 666, § 2, provides that “The Louisiana Highway Safety Commission shall collect and compile statistical information on the number of crashes as well as the number of fatalities and injuries incurred in crashes which involve the use of a cellular telephone or other wireless telecommunications device to engage in a call or to write, send or read a text message.”

Acts 2008, No. 667, § 2, provides that “The Louisiana Highway Safety Commission shall collect and compile statistical information on the number of accidents as well as the number of fatalities and injuries incurred in accidents which involve the use of a cellular telephone or other wireless telecommunications device to engage in a call or to write, send or read a text message. The statistical information shall include but not be limited to, the use of hands-free devices and hand held wireless communication device and cellular phones.”

Acts 2008, No. 667, § 3, provides that “The provisions of this Act shall not become effective until the implementation of the Next Generation Motor Vehicle project of the Department of Public Safety and Corrections, office of motor vehicles is finalized.”

Acts 2009, No. 224, § 1, provides that “The provisions of this Act [Acts 2008, No. 667] shall become effective April 1, 2010.”

TREATISES AND LAW REVIEWS

General Law Reviews. — Symposium: New Approaches to Ensuring the Legitimacy of Police Conduct: Racial Profiling Redux. 22 St. Louis U. Pub. L. Rev. 73 (2003).

PART 8. METHOD OF CITATION.

§ 399. Citation.

Chapter I of Title 32 of the Louisiana Revised Statutes as amended and revised shall be known as the Louisiana Highway Regulatory Act. The provisions hereinafter may be referred to or cited either as Sections of the Highway Regulatory Act or as Sections of the Revised Statutes. Thus Section 5 of the Highway Regulatory Act may also be referred to or cited as R.S. 32:5.

Whenever reference is made herein to a Section of the Highway Regulatory Act, the same shall also relate to the corresponding Section of the Revised Statutes. (Acts 1962, No. 310, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 32:218 authorizes certain groups to solicit contributions subject to the permission of the local governing authority. The local governing authority, therefore, has the power to condition such activities to ensure the safety of the participants and passers-by. R.S. 2798.1 and R.S. 2792.4 provide limitation of liability for the local governing authority’s officers and board members., Opinion 03-0394, 2003 La. AG LEXIS 493.

CHAPTER 2. DRIVER’S LICENSE LAW.

Section

401. Definitions.

402. All drivers must secure license; exception; emergency vehicle exception; military personnel exceptions; violations.

402.1. Driver education; required.

402.2. [Repealed.]

402.3. Motorcycle Safety, Awareness, and Operator Training Program; fund.

403. Application; fee; duration of license.

403.1. Application of persons sixty years of age or above.

403.2. Application of persons with physical disability or mental disability.

403.3. Identification stickers for the deaf and hard of hearing; license label.

403.4. Medical evaluation report required of persons driving a commercial motor vehicle.

403.5. Application of persons using bioptic telescopic lenses.

404. Operation of motor vehicles by nonresidents, students, and military personnel and dependents; reciprocity agreements with foreign countries.

404.1. Commercial driver’s license applicant; domiciliary of state requirement; time limits; reciprocity.

405. Application must be verified.

405.1. Age requirements.

406. Licensee must give notice of change of address.

407. Application of minors; revocation; applications of persons less than twenty-one years of age.

408. Examination of applicants required; classes of licenses.

408.1. Third-party testing; proof of testing.

408.2. Third party testing; limitation of liability.

409. Filing of applications; use of abbreviations; release of information.

409.1. Application or special certificate applications; penalties for false information.

410. Form of license; photograph, signature of licensee, anatomical gift statement, declaration of life-sustaining procedures, and additional information on license.

411. Deposit of license in lieu of security upon arrest; receipt; licensee to have license or receipt in immediate possession; notification to vehicle owner; surrender of license; issuance of temporary permits.

411.1. Licensee to have license in immediate possession; notification to vehicle owner; surrender of license; issuance of temporary permits.

412. Amount of fees; credit or refund; duration of license; veteran designation; disbursement of funds; renewal by mail or electronic commerce of Class “D” or “E” drivers’ licenses; disposition of certain fees; exception.

412.1. Handling charges; exception.

412.2. Disabled veteran exemption.

413. Loss or destruction of licenses.

414. Suspension, revocation, renewal, and cancellation of licenses; judicial review.

414.1. Unlawful use of license.

414.2. Commercial motor vehicle drivers and drivers with a commercial learner’s permit; disqualification; issuance of Class “D” or “E” license; alcohol content in breath and blood; implied consent.

414.3. Commercial motor vehicle drivers; employer responsibilities.

414.4. Commercial motor vehicle operator; notification requirements.

414.5. Information falsified by aliens; cancellation of drivers’ licenses and special identification cards.

415. Operating vehicle while license is suspended; offenses in other states; record of offenses given other states.

415.1. Economic and medical hardship appeal of driver’s license suspension.

416. Unlawful operation by persons under the age of seventeen; parents responsible.

416.1. Unlawful operation by persons less than seventeen years of age; operation of motor vehicles and power cycles between certain hours prohibited.

417. Allowing unlicensed person under the age of seventeen to drive.

418. Selective Service registration; age restrictions.

419. Department may for cause refuse to license applicant; judicial review.

420. Exemptions.

421. False swearing; obtaining two licenses; unlawful.

422. Learner’s license; driving school instruction permit; special restrictions on motorcycles.

422.1. Driver training school permits.

423. Restricted license.

424. Department may compel examination of suspected incompetents; prohibited disclosure of information; exceptions.

425. [Repealed.]

426. Disposition of fees; surplus funds.

427. Penalty.

428. Failure to enforce requirement.

429. Office of motor vehicles field offices; authorization of fees.

429.1. Toll-free hotline.

429.2. Office of Motor Vehicles Customer Service and Technology Fund; uses of the monies.

429.3. Collection and reporting of statistical information relating to migration of residents.

§ 401. Definitions.

The following words and phrases when used in this Chapter shall have the meaning herein assigned unless the context clearly indicates otherwise.

(1) “Agricultural movements” means the operation of a motor vehicle or combination of vehicles by a farmer to transport agricultural products, farm machinery, and farm supplies; or agricultural crop production fertilizers, agricultural chemicals, or agricultural related fuels, found to be hazardous under the provisions of the Hazardous Materials Transportation Act which requires the motor vehicle to bear a placard under the provisions of the Hazardous Materials Regulations (99 CFR Part 172, Subpart F); to and from a farm within one hundred fifty air miles of the owner’s or operator’s farm, and which is not used in the operation of a common or contract carrier or used to transport passengers or property for hire.

(2) “Cancellation” means that a driver’s license is annulled because of some error or defect or because the licensee is no longer entitled to such license, but the cancellation of a license is without prejudice and application for a new license may be made at any time after such cancellation.

(3) “Commerce” means transportation for the purpose of compensation, remuneration, employment, trade, or payment of any thing of value.

(4) “Commercial driver’s license” means a driver’s license to operate a commercial motor vehicle.

(5) “Commercial motor vehicle” means a motor vehicle or combination of motor vehicles used in commerce to transport passengers or property if the motor vehicle meets one of the following requirements:

(a) Has a gross combination weight rating of twenty-six thousand one or more pounds inclusive of a towed unit with a gross vehicle weight rating of more than ten thousand pounds.

(b) Has a gross vehicle weight rating of twenty-six thousand one or more pounds.

(c) Is designed to transport sixteen or more passengers, including the driver.

(d) Is of any size and is used in the transportation of materials found to be hazardous under the provisions of the Hazardous Materials Transportation Act which requires the motor vehicle to bear a placard under the provision of the Hazardous Materials Regulations (CFR 49 Part 172, Subpart F). This shall not include hazardous materials used in agricultural movements as defined in this Chapter.

(6) “Convicted” or “conviction” includes the entry of a plea of guilty or nolo contendere to an offense; the forfeiture of bail of any person charged with an offense; and the adjudication of a person as a delinquent for the commission of an offense pursuant to juvenile proceedings.

(7) “Department” means the Department of Public Safety and Corrections.

(8) “Driver’s license division” means the driver’s license division of the Department of Public Safety and Corrections.

(9) “Driver rehabilitation specialist” means an individual who provides comprehensive services in clinical evaluation of physical functioning, visual/perceptual/cognitive screening, as it pertains to the driving test, and wheelchair/seating assessment, driving assessment, vehicle modification prescription, and driver education; possesses at a minimum an undergraduate degree in a rehabilitation, education, health, safety, physical, occupational, kinesio, or recreational therapy, or related profession or an equivalent of eight years experience in driver rehabilitation/education; and has a minimum of one year of experience in the area of driver evaluation and training for persons with disabilities or possesses current recognition from the Association of Driver Educators for the Disabled (ADED) as a driver rehabilitation specialist.

(10) “Drug offense” means any criminal offense which includes:

(a) The possession, distribution, manufacture, cultivation, sale, transfer, or the attempt or conspiracy to possess, distribute, manufacture, cultivate, sell, or transfer any substance the possession of which is prohibited under the Controlled Dangerous Substances Law, or

(b) The operation of a motor vehicle under the influence of such a substance.

(11) “Farmer” means any person who operates a farm or is directly involved in the cultivation of land, crops, or livestock which are owned by that person, or are under the direct control of that person.

(12) “Gross vehicle weight rating” (GVWR) means that value specified by the manufacturer as the maximum loaded weight of a single or combination (articulated) vehicle. The gross vehicle weight rating of a combination (articulated) vehicle, commonly referred to as the “gross combination weight rating” (GVWR), is the gross vehicle weight rating of the power unit plus the gross vehicle weight rating of the towed unit or units. In the absence of a value specified for the towed unit or units by the manufacturer, the gross vehicle weight rating of a combination (articulated) vehicle is the gross vehicle weight rating of the power unit plus the total weight of the towed unit or units, including their loads.

(13) “Light vehicle” means any motor vehicle or combination of motor vehicles used to transport passengers or property if the motor vehicle has a gross combination weight rating of less than twenty-six thousand and one pounds inclusive of a towed unit with a gross vehicle weight rating of ten thousand pounds or less; or has a gross vehicle weight rating of less than twenty-six thousand and one pounds; or is designed to carry fewer than sixteen passengers, including the driver, and is not used in the transportation of materials found to be hazardous under the provisions of the Hazardous Materials Transportation Act, or a state law or regulation, which requires the vehicle to bear a placard under the provision of the Federal Hazardous Materials Regulations or under state law or regulation.

(14) “License” or “driver’s license” means any license secured from the Department of Public Safety and Corrections, in accordance with this Chapter to operate a motor vehicle on the highways of this state.

(15) “License fee” means the privilege, tax, or fee imposed by this Chapter.

(16) “Motor driven cycle” means every motorcycle, including every motor scooter, with a motor of not to exceed five horsepower.

(17) “Motor vehicle” means and includes automobiles, trucks, truck-tractors, trailers, semitrailers, and motorcycles, propelled by steam, gasoline, electricity, or any other source of energy other than muscular power, except farm implements temporarily operated or moved on a highway or vehicles operated only on rails or tracks constructed therefor.

(18) “Motorcycle” means every motor vehicle having a seat or saddle for the use of the rider and designed to travel on not more than three wheels in contact with the ground, but excluding a tractor and a motorized bicycle.

(19) “Motorized bicycle” means a pedal bicycle which may be propelled by human power or helper motor, or by both, with a motor rated no more than one and one-half horsepower, a cylinder capacity not exceeding fifty cubic centimeters, an automatic transmission, and which produces a maximum design speed of no more than twenty-five miles per hour on a flat surface.

(20) “Power cycle” means every motor vehicle propelled by an engine developing not more than five brake horse power, designed to travel on not more than three wheels, at a speed under thirty-five miles per hour, and equipped with brakes adequate to stop such vehicle upon a reasonably clean, dry, level surface within forty-five feet from the spot where the brakes were first applied when the vehicle is travelling at twenty miles per hour.

(21) “Revocation” means that the driver’s license to drive a motor vehicle on the highways is terminated and shall not be renewed, except that an application for a new license may be presented and acted upon by the department after the expiration of at least one year after revocation.

(22) “Suspension” means that the driver’s license to drive a motor vehicle on the highways is temporarily withdrawn during the period of such suspension.

(23) “Transportation of passengers for hire or fee” means the movement of passengers by motor vehicle for direct monetary payment to a taxicab, limousine service, livery, and/or any common carrier of passengers. (Amended by Acts 1958, No. 40, § 1; Acts 1981, No. 482, § 2; Acts 1989, No. 293, § 1, eff. June 27, 1989; Acts 1992, No. 277, § 1, eff. June 11, 1992; Acts 1992, No. 629, § 1; Acts 1993, No. 218, § 1; Acts 1993, No. 382, § 1; Acts 1995, No. 694, § 1.)

CROSS REFERENCES

Louisiana Law. — Motorcycle Safety, Awareness, and Operator Training Program; fund, see La. R.S. 32:402.3.

Suspension, revocation, and denial of driving privileges; hardship license; insurance rates, see La. R.S. 32:430.

Transfer of agencies to Department of Public Safety and Corrections, see La. R.S. 36:409.

Federal Law. — Hazardous materials regulations. 49 CFR 172.
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TRANSPORTATION LAW

• Private Vehicles

•• Operator Licenses

••• General Overview. — Scope of the protection of La. Rev. Stat. Ann. § 32:52 and La. Rev. Stat. Ann. § 32:401 et seq., extends to include and thereby protect a minor driver from his own incompetency. Snyder v. Bergeron, 501 So. 2d 291, 1986 La. App. LEXIS 8408 (Dec. 23, 1986), writ of certiorari denied by 503 So. 2d 483, 1987 La. LEXIS 8842 (La. 1987).

La. Rev. Stat. Ann. § 32:52 and La. Rev. Stat. Ann. § 32:401 et seq., are to be construed in pari materia. Snyder v. Bergeron, 501 So. 2d 291, 1986 La. App. LEXIS 8408 (Dec. 23, 1986), writ of certiorari denied by 503 So. 2d 483, 1987 La. LEXIS 8842 (La. 1987).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — To operate a moped in Louisiana a person must be at least 15 years old, possess a valid Louisiana driver’s license and the moped must not be driven on the sidewalks or interstate highways. R.S. 32:198, 401(12)., OPINION No. 82-817, La. Atty. Gen. Op. No. 1982-817; 1982 La. AG LEXIS 269.

§ 402. All drivers must secure license; exception; emergency vehicle exception; military personnel exceptions; violations.

A. Every person who operates a motor vehicle which is designated as being in either Class “A”, “B”, “C”, “D”, or “E” under R.S. 32:408, before driving or operating any such motor vehicle on any public street, road, or highway of this state, shall secure from the department, or a public license tag agent authorized to issue drivers’ licenses as provided in Paragraph (B)(2) of this Section, an appropriately classified driver’s license with all necessary endorsements.

B. (1) (a) (i) It shall be unlawful for any person to drive a motor vehicle on any public street, road, or highway of this state unless he has been issued a license by the department, or by a public license tag agent, authorized to issue drivers’ licenses as provided in this Subsection, or a license issued by another state or foreign government and recognized by the department, in accordance with the provisions of this Chapter.

(ii) The provisions of Item (i) of this Subparagraph shall not apply in the following circumstances:

(aa) When an agent, a properly licensed and contracted third-party tester, or employee of the office of motor vehicles is administering an on-road driving skills test required to obtain a Class “D” or “E” driver’s license as provided in R.S. 32:408 or to convert a Class “E” learner’s license to a Class “E” intermediate license as provided in R.S. 32:407.

(bb) When an unlicensed minor is participating in a driver education course or a prelicensing training course approved and certified by the Department of Public Safety and Corrections, public safety services.

(cc) When an unlicensed minor who is at least fourteen years of age is driving with a parent or guardian in the vehicle who holds a valid driver’s license and is providing driving instruction to the minor child, provided that the minor is not driving on a public street, road or highway.

(b) It shall also be unlawful for any person to apply for or obtain more than one valid license.

(c) Penalties for convictions of Subparagraph (a) of this Paragraph are as follows:

(i) Repealed by Acts 2008, No. 645, § 2, effective June 1, 2009.

(ii) If the unlicensed person is involved in a collision which results in the serious bodily injury or death of another person, the person shall be subject to a fine of not less than five hundred dollars and not more than one thousand dollars, or imprisonment for up to six months, or both. However, nothing in this Item shall be construed to prevent an unlicensed person from being charged with vehicular homicide in violation of R.S. 14:32.1 or negligent homicide in violation of R.S. 14:32 if the collision results in the death of another person, or from being charged with negligent injury, if the collision results in the serious injury of another person. For purposes of this Item, “serious bodily injury” means a bodily injury which involves unconsciousness, protracted and obvious disfigurement, or protracted loss or impairment of the function of a bodily member, organ, or mental faculty, or a substantial risk of death.

(iii) If the court finds that at the time of the violation of Subparagraph (a) of this Paragraph the unlicensed driver was driving a vehicle for which a Class “D” or Class “E” driver’s license is required, he may be fined up to five hundred dollars or imprisoned for not more than six months, or both.

(iv) If the court finds that if at the time of the violation of Subparagraph (a) of this Paragraph, the unlicensed driver was driving a vehicle for which a Class “A”, “B”, or “C” driver’s license is required, he may be fined up to five thousand dollars or imprisoned for not more than six months, or both.

(v) If the court finds that if at the same time of the violation of Subparagraph (a) of this Paragraph, the unlicensed driver was driving and engaging in conduct that results in a conviction for a second or subsequent offense violation of R.S. 14:98, the offender shall be fined not less than three hundred dollars nor more than five hundred dollars and imprisoned not less than seven days nor more than six months. At least seven days of such imprisonment shall be without benefit of probation, parole, or suspension of sentence and shall be consecutive to any sentence imposed for the violation of R.S. 14:98. In addition, the person may be subject to a civil penalty of up to one thousand two hundred fifty dollars.

(vi) If the court finds that if at the same time the violation of Subparagraph (a) of this Paragraph the unlicensed driver was driving a vehicle for which a Class “A”, Class “B”, or Class “C” driver’s license is required and engaging in conduct that results in a conviction for a second or subsequent offense violation of R.S. 14:98, the unlicensed driver shall be fined not less than three hundred dollars nor more than five thousand dollars and imprisoned for not less than seven days nor more than six months. At least seven days of such imprisonment shall be without benefit of probation, parole, or suspension of the sentence and shall be consecutive to any sentence imposed for the violation of R.S. 14:98. In addition, the person may be subject to a civil fine of up to two thousand five hundred dollars.

(2) (a) The department is hereby authorized to contract with or enter into agreements with a public license tag agent for the issuance of Class “D” or “E” drivers’ licenses, provided such public license tag agent complies with all provisions of state and federal laws regarding the issuance of drivers’ licenses, and complies with all policies and procedures adopted by the department regarding the issuance of drivers’ licenses. The department may contract with or enter into agreements with a public license tag agent or certify or license such agent to issue drivers’ licenses. The department shall by rule establish minimum qualifications for public license tag agents authorized to issue drivers’ licenses and prescribe the procedures to be used.

(b) Public license tag agents must use the same technology utilized by the department for issuance of licenses to ensure that licenses issued by such agents are identical to licenses issued by the department. These requirements and conditions shall be included in any contract or agreement between the department and a public license tag agent and shall be a part of any license, certificate, or permit issued to a public license tag agent.

(3) The department shall by rule establish a system to regulate public license tag agents issuing drivers’ licenses, and these regulations shall have the full force and effect of law. The department shall promulgate rules and regulations in accordance with the Administrative Procedure Act to implement the provisions of this Section.

(4) In addition to any other applicable sanction, improper issuance of a driver’s license by a public license tag agent shall subject such agent to the penalties imposed by this Chapter, a civil penalty of not more than five thousand dollars per violation, revocation, or suspension of the privilege to issue drivers’ licenses, or any or all of the above sanctions.

C. (1) Notwithstanding any provision of this Section or any other law to the contrary, the only driver’s license required of a full-time, regularly paid operator of an emergency medical vehicle or firefighting equipment employed by the Louisiana Department of Agriculture and Forestry, or a municipality, parish, fire protection district, or other political subdivision of the state, or civilian employees of the United States military who are required to operate emergency vehicles, shall be a Class “E” driver’s license when operating such vehicle or equipment in the course and scope of his employment. The emergency vehicle or firefighting equipment shall be equipped with audible and visual signals as required by Federal Motor Carrier Safety Administration rules.

(2) Notwithstanding any provision of this Section or any other law to the contrary, the only driver’s license required of a driver for an industrial mutual aid response team or a volunteer operator of an emergency medical vehicle or firefighting equipment shall be a Class “E” driver’s license when operating such vehicle or equipment.

(3) Notwithstanding any other state law, and subject to the approval of the United States Department of Defense, active or reserve members of the United States military and active or reserve members of the National Guard shall be authorized to operate commercial motor vehicles or buses with a Class “E” driver’s license when operating such vehicles or buses in the course and scope of military duties during a gubernatorially declared state of emergency.

(4) Notwithstanding any provision of this Section or any other law to the contrary, the only driver’s license required of an operator of an emergency command post vehicle which would otherwise meet the definition of a commercial motor vehicle, and who is employed by the Governor’s Office of Homeland Security and Emergency Preparedness or a parish office of emergency preparedness, shall be a Class “E” driver’s license when operating such vehicle in the course and scope of his employment. Such vehicle shall be equipped with audible and visual signals as required by Federal Motor Carrier Safety Administration rules.

D. (1) Upon the written request of a licensed physician for driver assessment, the secretary may authorize a driver rehabilitation specialist as defined in this Chapter to issue a temporary Class “E” driving permit for the purpose of driver assessment and training to an individual who is not licensed to drive under the provisions of this Chapter or who has an expired license provided such license is not currently under suspension or revocation. If a license has been suspended or revoked, the temporary medical assessment permit may only be issued upon receipt of special authorization from the department.

(2) The temporary permit shall be issued for a total time period of six weeks; however, such period of time shall begin on the first date of evaluation which shall be indicated on the permit and signed by the driver rehabilitation specialist. The temporary permit shall only be issued to those who are sixteen years of age or older.

(3) The temporary permit shall be valid only during the individual’s participation in an actual in-car evaluation process during which time the evaluator shall be present.

(4) The department shall promulgate rules and regulations necessary to the administration and enforcement of this Subsection, to include but not be limited to the design of the application and the permit.

E. No person who holds a valid state driver’s license shall be deemed to be in violation of this Section because such license is not in his immediate physical possession. (Amended by Acts 1954, No. 165, § 1; Acts 1968, No. 273, § 6; Acts 1985, No. 385, § 1; Acts 1989, No. 293, § 1, eff. June 27, 1989; Acts 1991, No. 313, § 1; Acts 1992, No. 192, § 1; Acts 1992, No. 271, § 1; Acts 1993, No. 218, § 1; Acts 1995, No. 1221, § 1; Acts 1997, No. 37, § 1, eff. Aug. 15, 1997; Acts 1999, No. 458, § 1, eff. Aug. 15, 1999; Acts 2001, No. 1205, § 1, eff. Aug. 15, 2001; Acts 2003, No. 694, § 1, eff. Aug. 15, 2003; Acts 2006, No. 430, § 1, eff. Aug. 15, 2006; Acts 2006, No. 650, § 2, eff. Aug. 15, 2006; Acts 2007, No. 127, § 1, eff. June 25, 2007; Acts 2008, No. 645, §§ 1, 2, eff. Aug. 15, 2008; Acts 2009, No. 137, § 2, eff. June 25, 2009; Acts 2011, No. 294, § 2, eff. Aug. 15, 2011; Acts 2011, No. 307, § 1, eff. Aug. 15, 2011; Acts 2011, No. 311, § 1, eff. June 28, 2011.)

2011 Amendments. — The 2011 amendment by No. 294 substituted “exception” for “exceptions” in the section heading; and substituted “Department of Public Safety and Corrections, public safety services” for “Department of Public Safety and Corrections or the Department of Education” in (B)(1)(a)(ii)(bb).

The 2011 amendment by No. 307, in (B)(1)(a)(ii)(aa), added “a properly licensed and contracted third-party tester” and “or to convert a Class ‘E’ learner’s license to a Class ‘E’ intermediate license as provided in R.S. 32:407.”

The 2011 amendment by No. 311 added “emergency command post vehicle exception” in the section heading; and added (C)(4).

2009 Amendments. — The 2009 amendment by No. 137, in (C)(1), added “the Louisiana Department of Agriculture and Forestry, or,” added the last sentence, and made stylistic and related changes.

2008 Amendments. — Acts 2008, No. 645, §§ 1 and 2, effective August 15, 2008, rewrote (B)(1)(c); added (B)(1)(c)(iii) through (vi); and deleted (B)(1)(c)(i).

2007 Amendments. — Acts 2007, No. 127, § 1, effective June 25, 2007, redesignated former (B)(1)(a) as (B)(1)(a)(i)-(ii); substituted “The provisions of Item (i) of this Subparagraph shall not apply in the following circumstances” for “However, these provisions shall not apply when” in (B)(1)(a)(ii); in (B)(1)(a)(ii)(aa), added “When” to the beginning, and deleted “or to a” from the end; in (B)(1)(a)(ii)(bb), substituted “When an unlicensed minor is participating” for “minor who is participating,” and deleted “or to a” from the end; and substituted “When and unlicensed ... street, road or highway” for “minor who is driving with a parent or guardian in the vehicle who holds a valid drivers license” in (B)(1)(a)(ii)(cc).

2006 Amendments. — Acts 2006, No. 430, § 1, effective August 15, 2006, inserted “military personnel exceptions” in the section heading; and added (C)(3).

Acts 2006, No. 650, § 2, effective August 15, 2006, deleted (B)(1)(c)(iii); in (B)(1)(a), inserted “agent or employee of the,” substituted “vehicles” for “vehicle agent or employee,” and added “or to a minor ... valid driver’s license” to the last sentence; substituted “A person ... six months, or both” for “Upon first conviction, the violator shall be fined no more than seventy-five dollars” in (B)(1)(c)(i); and substituted “If the unlicensed ... risk of death” for “Upon second conviction, the violator shall be fined no more than two hundred fifty dollars or imprisoned for no more than thirty days” in (B)(1)(c)(ii).

2003 Amendments. — Acts 2003, No. 694, § 1, effective August 15, 2003, added last sentence in (B)(1)(a).

2001 Amendments. — Acts 2001, No. 1205, § 1, effective August 15, 2001, redesignated the existing provision (B)(1) as (B)(1)(a) and (B)(1)(b) and inserted “or a license issued by another state or foreign government and recognized by the department” to the new provision (B)(1)(a); added (B)(1)(c) and (E).

1999 Amendments. — Acts 1999, No. 458, § 1, effective August 15, 1999, substituted “or a public license tag agent authorized to issue drivers’ licenses as provided in Paragraph B(2) of this Section” for “herein” in (A); redesignated former (B) as (B)(1), substituting “or a public license tag agent authorized to issue drivers’ licenses as provided in Paragraph (2) of this Subsection” for “herein”; and added (B)(2).

Quoted Statutory Material. — Acts 2009, No. 224, § 1, provides that “The provisions of this Act [Acts 2008, No. 645] shall become effective June 1, 2009.”

Acts 2008, No. 645, § 3, provides that “The provisions of this Act shall not become effective until the implementation of the Next Generation Motor Vehicle project of the Department of Public Safety and Correction, office of motor vehicles, is finalized.”

CROSS REFERENCES

Louisiana Law. — Farm equipment on highway shoulders, see La. R.S. 32:298.

Amount of fees; credit or refund; duration of license; disbursement of funds; renewal by mail or electronic commerce of Class “D” or “E” drivers’ licenses; disposition of certain fees; exception, see La. R.S. 32:412.

Municipal Law. — Operation of vehicles > driver’s license. New Orleans Code of Ordinance § 154-301.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Operating of heavy equipment off-road does not require driver’s license; operating heavy equipment on public streets and highways while transporting it does require driver’s license., OPINION NUMBER 90-250, La. Atty. Gen. Op. No. 1990-250; 1990 La. AG LEXIS 207.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Joint and Several Tort Liability in the Louisiana Civil Law — Requiem for a Mocking Bird? 44 Loy. L. Rev. 703 (Winter, 1999).

Article: Joint and Several Tort Liability in the Louisiana Civil Law —Requiem for a Mocking Bird? 44 Loy. L. Rev. 221 (Summer, 1998).

Casenote: State v. Edwards: A Just Punishment for Drunk Driving — The Louisiana Legislature’s Response to Habitual Offenses of Driving While Intoxicated. 48 Loy. L. Rev. 187 (Spring, 2002).

§ 402.1. Driver education; required.

A. No application for a license for the operation of a motor vehicle shall be received from any person making application for the first time unless there is also submitted with the application, on a form approved by the secretary of the Department of Public Safety and Corrections, public safety services, written evidence of the successful completion by the applicant of one of the following:

(1) (a) A “driver education course” for any person under the age of eighteen, which shall consist of not less than eight hours of actual driving instruction and thirty hours of classroom instruction. A person shall not be allowed to receive more than four hours of actual driving instruction on any single calendar day. The Department of Public Safety and Corrections, public safety services, shall establish rules and regulations to administer and define the requirements of the course. The rules and regulations established by the Department of Public Safety and Corrections, public safety services, shall provide for instruction relative to the economic effects of littering. Oversight review of these rules shall be conducted by the House and Senate committees on transportation, highways and public works in accordance with the Administrative Procedure Act.

(b) Upon completion of the required supervised driving practice pursuant to R.S. 32:405.1 and R.S. 32:407, a properly licensed and contracted third-party tester may administer the on-road driving skills test to the student. Upon successful completion, such third-party tester shall provide the student with a department approved certificate of successful completion in a sealed envelope to be delivered to the department.

(2) A “prelicensing training course” from any person eighteen years or older if a driver education course is not completed. The prelicensing training course shall consist of a minimum of six hours of classroom instruction and a minimum of eight hours of actual driving instruction. A person shall not be allowed to receive more than four hours of actual driving instruction on any single calendar day. The Department of Public Safety and Corrections, public safety services, shall establish rules and regulations to administer and define the requirements of the course. Oversight review of these rules shall be conducted by the House and Senate committees on transportation, highways and public works in accordance with the Administrative Procedure Act. The rules shall provide for:

(a) Licensing or contractual requirements for third-party training schools and high school instructors.

(b) Course content and presentation, including content relative to the economic effects of littering.

(c) Instructor qualifications and certification.

(d) Classroom size and facilities.

(e) Certificates of completion.

(f) Required records and reporting.

(g) Penalties for noncompliance of the mandatory instructional and driving requirements and penalties for the falsification of documents and certificates.

(h) Repealed by Acts 2011, No. 294, § 6, effective August 15, 2011.

(3) (a), (b) Repealed by Acts 2011, No. 294, § 6, effective August 15, 2011.

(c) The Department of Public Safety and Corrections, public safety services, shall establish the portion of the “driver education course” or “prelicensing training course” approved by the Department of Public Safety and Corrections involving instruction on the economic effects of littering shall be developed in conjunction with Keep Louisiana Beautiful, Inc., and adopted by rule. Prior to implementation, the rule shall be submitted for oversight review to the House and Senate committees on transportation, highways, and public works in accordance with the Administrative Procedure Act.

B., C. Repealed by Acts 2011, No. 294, § 6, effective August 15, 2011.

D. No person under the age of fifteen shall be allowed to enroll or participate in the driving experience portion of any driver education course or driver training program. A person, no sooner than ninety days prior to his fifteenth birthday and who is in, at a minimum, grade nine, shall be permitted to participate in the classroom instruction component of a driver education course or driving program. (Added by Acts 1968, No. 273, § 7; Amended by Acts 1992, No. 246, § 1, eff. July 1, 1993; Acts 1992, No. 382, § 1, eff. July 1, 1993; Acts 1992, No. 1009, § 1, eff. July 1, 1993; Acts 1993, No. 225, § 1, eff. July 1, 1993; Acts 1997, No. 725, § 1, eff. Jan. 1, 1998; Acts 1998, 1st Ex. Sess., No. 80, § 2, eff. June 16, 1998; Acts 2003, No. 312, § 2, eff. Aug. 15, 2003; Acts 2004, No. 216, § 2, eff. Aug. 15, 2004; Acts 2004, No. 439, § 1, eff. Aug. 15, 2004; Acts 2008, No. 768, § 2, eff. July 6, 2008; Acts 2009, No. 275, § 2, eff. Jan. 1, 2010; Acts 2010, No. 227, § 1, eff. Aug. 15, 2010; Acts 2011, No. 294, §§ 2, 6, eff. Aug. 15, 2011; Acts 2011, No. 307, § 1, eff. Aug. 15, 2011; Acts 2011, No. 317, § 3, eff. Jan. 1, 2012; Acts 2012, No. 475, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 475, in (A)(1)(a), substituted “any person” for “minors” in the first sentence and inserted the second sentence; substituted “eighteen” for “seventeen” in the first sentence of (A)(1)(a) and the introductory language of (A)(2); in the introductory language of (A)(2), substituted “classroom instruction and a minimum of eight hours of actual driving instruction” for “instruction” in the second sentence and inserted the third sentence.

LSLI 2011 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute merged (A) through (C), as amended by Acts 2011, No. 294, § 2, with (A) through (C), as amended by Acts 2011, Nos. 307, § 1, and 317, § 3.

2011 Amendments. — The 2011 amendment by No. 294, in the introductory language of (A), deleted “seventeen years or older” following “any person,” substituted “Department of Public Safety and Corrections, public safety services” for “Department of Public Safety and Corrections or the Department of Education” and added “one of the following” at the end; rewrote (A)(1) and the introductory language of (A)(2); added (A)(3)(c); substituted “or contractual requirements for third-party training schools and high school instructors” for “of training agencies” in (A)(2)(a); added “including content relative to the economic effects of littering” in (A)(2)(b); deleted (A)(2)(g), (A)(3)(a), (A)(3)(b), (B) and (C); and redesignated former (A)(2)(h) as (A)(2)(g).

The 2011 amendment by No. 307 redesignated former (A), (A)(1), (A)(2), (A)(2)(a) through (A)(2)(h) and (A)(3) as (A)(1), (A)(1)(a), (A)(1)(b), (A)(1)(b)(i) through (A)(1)(b)(viii) and (A)(2); in (A)(1)(a), substituted “tractor-trailer trucks” for “tractor/otrailer trucks” and added the second and third sentences; in (A)(1), deleted “seventeen years or older” following “any person” and added “one of the following”; deleted “of Louisiana” from the end of (A)(2)(b); deleted “or to any person living twenty-five miles or more distant from a location providing a ‘prelicensing training course”’ from the end of (B); rewrote (C); and made stylistic changes.

The 2011 amendment by No. 317 added “and relative to the economic effects of littering” in (A)(1) and (A)(2); added “‘driver education course’ and” in (A)(2); and added (A)(3)(c).

2010 Amendments. — The 2010 amendment by No. 227, in (D), deleted “Except as provided in R.S. 17:270(A)” at the beginning, added “the driving experience portion of,” added the second sentence and made a related change.

2009 Amendments. — The 2009 amendment by No. 275 added “Except as provided in R.S. 17:270(A)” to the beginning of (D) and made a related change.

2008 Amendments. — Acts 2008, No. 768, § 1, effective July 6, 2008, substituted “consist of not less ... including but not limited to” for “include” in (A)(1); in (C), deleted “public” preceding “education” and inserted “State” preceding “Board of Elementary” and added (D).

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute merged paragraph (A)(2) as amended by Acts 2004, No. 439, § 1 with paragraph (A)(2) as amended by Acts 2004, No. 216, § 1.

2004 Amendments. — Acts 2004, No. 216, § 2, effective August 15, 2004, inserted “or the Department of Education” in (A); and inserted “on sharing the road with motorcycles and tractor/trailer trucks and” in (A)(1) and (A)(2).

Acts 2004, No. 439, § 1, effective August 15, 2004, substituted “fifty dollars” for “twenty-five dollars” in (A)(2)(g).

2003 Amendments. — Acts 2003, No. 312, § 2, August 15, 2003, in inserted “and at least thirty minutes of instruction relative to organ and tissue donation”; in (A)(1) and (A)(2); added (A)(3)(a) and (A)(3)(b).

1998 1st Extraordinary Session Amendments. — Acts 1998, No. 80, § 2, effective June 16, 1998, inserted the third sentence in (A)(2).

Quoted Statutory Material. — Acts 2008, No. 768, § 3, provides that “If an applicant can show that he enrolled and began attending a driver education and training program which provided not less than six hours of actual driving experience prior to January 1, 2009, and if the applicant successfully completes that program, then the applicant shall be deemed to have met the requirements of R.S. 32:402.1, even if the program was not completed until after January 1, 2009. The applicant shall be required to submit proof to the Department of Public Safety and Corrections that he successfully completed the program prior to the issuance of a license.”

Acts 2009, No. 275, § 3, provides that “The Department of Education shall revise annually, no later than September first, the driver education and training programby rule pursuant to the provisions of the Administrative Procedure Act to reflect legislative changes to the program.”

Acts 2011, No. 317, § 1, provides that “This Act [Acts 2011, No. 317] shall be known as the ‘Louisiana Increases Tourism Through Environmental Responsibility Act of 2011’ or ‘LITTER Act of 2011”’.

CROSS REFERENCES

Louisiana Law. — Learner’s license; driving school instruction permit; special restrictions on motorcycles, see La. R.S. 32:422.

Municipal Law. — Transportation > licensing of chauffeurs. Baton Rouge Code of Ordinance title 10, ch. 4.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Casenote: State v. Edwards: A Just Punishment for Drunk Driving — The Louisiana Legislature’s Response to Habitual Offenses of Driving While Intoxicated. 48 Loy. L. Rev. 187 (Spring, 2002).

§ 402.2. [Repealed.]

Repealed by Acts 2011, No. 294, § 6, effective August 15, 2011. This section was derived from Acts 1997, No. 1336, § 2, eff. Aug. 15, 1997; Acts 1998, 1st Ex. Sess., No. 82, § 2, eff. June 16, 1998; Acts 2003, No. 312, § 2, eff. Aug. 15, 2003; Acts 2004, No. 216, § 2, eff. Aug. 15, 2004.

CROSS REFERENCES

Louisiana Law. — Driver improvement programs, see La. C.Cr.P. Art. 892.1.

§ 402.3. Motorcycle Safety, Awareness, and Operator Training Program; fund.

A. The Department of Public Safety and Corrections shall establish and operate a Motorcycle Safety, Awareness, and Operator Training Program, hereinafter referred to as the “program”, on a statewide basis. The program shall consist of motorcycle operator training and campaigns to promote participation, motorcycle safety, and motorcycle awareness. For the purposes of this Section, the word “motorcycle” shall have the meaning as provided for in R.S. 32:401(18) and the word “deputy secretary” shall mean the deputy secretary of the Department of Public Safety and Corrections.

B. The purposes of the program shall be to:

(1) Educate motorcycle operators in the safe operation of motorcycles.

(2) Provide for the certification of motorcycle operator education and training instructors and the training of law enforcement personnel in the proper operation of motorcycles.

(3) Develop campaigns to promote participation in the program, motorcycle safety, and motorcycle awareness.

C. Participation in the program shall be voluntary for any person who meets the qualifications of the Department of Public Safety and Corrections to apply for a motorcycle operator’s endorsement. Those persons who satisfactorily complete the program shall receive a motorcycle operator’s endorsement without the necessity of taking a written knowledge test or an operator’s skill test.

D. The Department of Public Safety and Corrections shall adopt rules and regulations in accordance with the provisions of R.S. 49:950 et seq. as are necessary and proper to provide for the conduct and operation of the program. Oversight review of the rules and regulations shall be conducted by the Senate Committee on Transportation, Highways and Public Works and the House Committee on Transportation, Highways and Public Works meeting jointly.

E. The deputy secretary is hereby authorized to purchase for cash, or by lease/purchase agreement, all the necessary equipment, training aids, devices, and all related materials required to conduct and operate the program with funds appropriated for those purposes.

F. The deputy secretary shall include the program as a line-item expenditure in his annual budget.

G. The deputy secretary may levy and collect a per person charge of not more than twenty-five dollars to participate in the program; however, no such charge shall be applicable to any commissioned law enforcement officer within the state.

H. Notwithstanding the provisions of any other law to the contrary, the proprietor of the motorcycle training school shall not be required to provide a motorcycle or motorcycles to be used by students who are taking a test at the conclusion of the course.

I. The Motorcycle Safety, Awareness, and Operator Training Program Fund, provided for in R.S. 32:412(C)(2) shall continue to fund the operator training, instructor training, and motorcycle safety and awareness programs under the operation of the Department of Public Safety and Corrections. (Acts 2009, No. 138, § 1, eff. Aug. 15, 2009; Acts 2012, No. 348, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 348 inserted “a written knowledge test or” in the second sentence of (C).

Quoted Statutory Material. — Acts 2009, No. 138, § 4, provides that “Beginning September 1, 2009, the Department of Public Safety and Corrections shall be the sole state entity administering the Motorcycle Safety, Awareness, and Operator Training Program.”

§ 403. Application; fee; duration of license.

Each application shall be accompanied by the proper license fee, and the license when issued shall be valid for the period prescribed in R.S. 32:412 unless revoked, cancelled, or suspended. Application for license shall be made to the department on a form and in a manner prescribed by the department. No license shall be issued until the application has been approved by the driver’s license division. No fee shall be collected from any child who is in foster care, as defined in Article 603 of the Louisiana Children’s Code. (Acts 2009, No. 349, § 1, eff. July 1, 2009.)

2009 Amendments. — The 2009 amendment by No. 349 added the last sentence.
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TRANSPORTATION LAW

• Private Vehicles

•• Operator Licenses

••• General Overview. — Department of transportation did not have a duty to question renewal applicants about changes in their medical conditions since the issuance of their last driver’s license; the department of transportation did have a duty to take certain actions when dealing with persons with a known handicap and the department of transportation did not know about the driver’s epileptic seizures. Johnson v. Department of Pub. Safety, 627 So. 2d 732, 1993 La. App. LEXIS 3669 (Dec. 1, 1993), writ of certiorari denied by La. 94-0403, 635 So. 2d 1107, 1994 La. LEXIS 908 (La. Apr. 4, 1994).

§ 403.1. Application of persons sixty years of age or above.

Every person, sixty years of age or above, applying for a license under the provisions of this Chapter shall attach to his application a detailed report from a duly licensed physician or optometrist indicating his visual ability and a detailed medical report from a duly licensed physician indicating his physical condition and specifying any defects in connection therewith which might impair the applicant’s ability to exercise ordinary and reasonable control in the operation of a motor vehicle. The provisions of this Section shall not apply to persons applying for a renewal license except for those persons subject to R.S. 32:403.4. However, it shall not be a breach of duty to the public or the individual if the department inadvertently fails to require a report from such applicant or if the department issues a license under the mistaken belief that such applicant is capable of driving safely. (Added by Acts 1968, No. 273, § 8. Acts 1989, No. 293, § 1, eff. June 27, 1989.)

CROSS REFERENCES

Louisiana Law. — Application or special certificate applications; penalties for false information, see La. R.S. 32:409.1.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Casenote: State v. Edwards: A Just Punishment for Drunk Driving — The Louisiana Legislature’s Response to Habitual Offenses of Driving While Intoxicated. 48 Loy. L. Rev. 187 (Spring, 2002).

§ 403.2. Application of persons with physical disability or mental disability.

Every physically or mentally handicapped person applying for a license under the provisions of this Chapter for the first time shall attach to his application a detailed medical report, or a report from an optometrist if it is a visual defect, from a duly licensed physician indicating the severity of his disability and the limitations imposed thereby which might impair the applicant’s ability to exercise ordinary and reasonable control in the operation of a motor vehicle. The department may waive the furnishing of said report by any person applying for a renewal license under the provisions of this Chapter, except for a person subject to R.S. 32:403.4. (Added by Acts 1968, No. 273, § 9. Acts 1989, No. 293, § 1, eff. June 27, 1989.)

CROSS REFERENCES

Louisiana Law. — Safety belt use; tags indicating exemption, see La. R.S. 32:295.1.

Application or special certificate applications; penalties for false information, see La. R.S. 32:409.1.
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••• General Overview

TORTS

• Negligence

•• Duty

••• General Overview. — La. Rev. Stat. Ann. § 32:403.2 did not apply to a driver who actively concealed a chemical dependency and was not under the influence of drugs or alcohol when applying for and renewing a license; the department had no duty to investigate license applicants for non-apparent handicaps or conditions that an applicant concealed when it had no notice or information that would have led to the discovery of a defective physical or mental condition. Rambo v. Walker, 704 So. 2d 30, 1997 La. App. LEXIS 2739 (Nov. 7, 1997).

••• Affirmative Duty to Act

•••• Special Relationships

••••• General Overview. — Department of Public Safety and Corrections breached its duty under La. Rev. Stat. Ann. § 32:403.2 to obtain a detailed medical report on a driver with multiple sclerosis and to adopt procedures for protecting the public from the risk presented by his potentially dangerous physical disability; thus, liability was established for deaths and injuries resulting when the driver swerved in reaction to another car and collided with a car in the opposing lane of traffic. Bozeman v. Reed, 633 So. 2d 944, 1994 La. App. LEXIS 763 (Mar. 11, 1994).

• Public Entity Liability

•• Immunity

••• General Overview. — Department of Public Safety and Corrections breached its duty under La. Rev. Stat. Ann. § 32:403.2 to obtain a detailed medical report on a driver with multiple sclerosis and to adopt procedures for protecting the public from the risk presented by his potentially dangerous physical disability; thus, immunity under La. Rev. Stat. Ann. § 9:2798.1 did not apply, because no policy decision was involved. Bozeman v. Reed, 633 So. 2d 944, 1994 La. App. LEXIS 763 (Mar. 11, 1994).

Discretionary function exception to governmental liability found in La. Rev. Stat. Ann. § 9:2798.1 did not apply to immunize the department of public safety for its negligence in waiving medical examinations, pursuant to La. Rev. Stat. Ann. § 32:403.2, for all handicapped drivers; therefore, the department was liable for damages when an epileptic driver, whose license was renewed with no medical examination, caused an accident when he suffered an epileptic seizure. Fowler v. Roberts, 556 So. 2d 1, 1990 La. LEXIS 329 (Feb. 5, 1990).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Casenote: State v. Edwards: A Just Punishment for Drunk Driving — The Louisiana Legislature’s Response to Habitual Offenses of Driving While Intoxicated. 48 Loy. L. Rev. 187 (Spring, 2002).

§ 403.3. Identification stickers for the deaf and hard of hearing; license label.

The office of motor vehicles of the Department of Public Safety and Corrections is hereby authorized to issue an identification sticker or decal which shall be the international symbol of deafness at no cost for use by deaf and hard of hearing persons who are granted a driver’s license. Every deaf or hard of hearing person applying for a driver’s license with an identification decal or sticker shall attach to the application a statement indicating a hearing loss attested by one of the following: a medical physician, audiologist, or speech pathologist. The sticker or decal is to be offered at the time the driver’s license is issued and shall be prepared so that it may at the option of the user be applied to the windshield and viewed from the outside of the vehicle or on the license plate, or both. The same sticker or decal identifying the licensee as deaf or hard of hearing shall be offered and imprinted on the back of the driver’s license under the lamination. (Added by Acts 1980, No. 154, § 1. Acts 1993, No. 231, § 1.)

§ 403.4. Medical evaluation report required of persons driving a commercial motor vehicle.

A. (1) A person applying for a Class “A”, “B”, or “C” commercial driver’s license shall not have any physical or mental disability affecting the ability to exercise ordinary and reasonable control in the operation of a commercial motor vehicle. Such person, unless exempted by the office of motor vehicles or by a rule or regulation, shall provide a current medical report, on a form approved by the office of motor vehicles, prepared by a duly licensed medical examiner, certifying that he is capable of exercising ordinary and reasonable control in the operation of a commercial motor vehicle. Such person shall submit a valid medical report at every renewal and shall carry a current medical certificate on his person at all times when driving a commercial motor vehicle requiring either a Class “A”, “B”, or “C” commercial driver’s license as defined herein.

(2) A person applying for a commercial driver’s license shall certify one of the following:

(a) Non-excepted interstate. — That he operates or expects to operate in interstate commerce, is subject to and meets the qualification requirements of 49 Part CFR 391, and is required to obtain a medical examiner’s certificate as required by 49 CFR 391.45.

(b) Excepted interstate. — That he operates or expects to operate in interstate commerce, but engages exclusively in transportation or operations that are exempted from the qualification requirements of 49 CFR Part 391 pursuant to 49 CFR 390.3(f), 391.2, 391.68, or 398.3, and is therefore not required to obtain a medical examiner’s certificate by 49 CFR 391.45.

(c) Non-excepted intrastate. — That he operates only in intrastate commerce and therefore is subject to state driver qualification requirements.

(d) Excepted intrastate. — That he operates in intrastate commerce but engages exclusively in transportation or operations excepted from state driver qualification requirements.

B. “Medical examiner” means a person who is licensed, certified, or registered to perform physical examinations. (Acts 1989, No. 293, § 1, eff. June 27, 1989; Acts 1995, No. 1086, § 1; Acts 2012, No. 408, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 408 added (A)(2).

CROSS REFERENCES

Louisiana Law. — Application of persons sixty years of age or above, see La. R.S. 32:403.1.

Application of persons with physical disability or mental disability, see La. R.S. 32:403.2.

§ 403.5. Application of persons using bioptic telescopic lenses.

A. A person using bioptic telescopic lenses shall be eligible for a driver’s license if he meets all of the following requirements:

(1) Demonstrates a visual acuity of at least 20/200 in one or both eyes and a field of one hundred ten degrees horizontal vision without or with corrective carrier lenses, or if he has vision in one eye only, demonstrates a field of at least forty degrees temporal and thirty degrees nasal horizontal vision.

(2) Demonstrates a visual acuity of at least 20/60 in one or both eyes with the bioptic telescopic lenses and without the use of field expanders.

(3) Meets all other criteria for licensure.

(4) Submits, with the license application, a report of examination by an ophthalmologist or optometrist on a form prescribed by the office of motor vehicles. Such report shall certify that no ocular diagnosis or prognosis currently exists or is likely to occur during the period of issuance of the license which would cause deterioration of visual acuity or visual field to levels below the minimum standards provided for in this Section.

(5) Presents proof to the office of motor vehicles of completion of at least thirty hours of behind-the-wheel training from a driver education or prelicensing training course which has instructors with advanced education and practice in teaching individuals who use bioptic lenses, all as approved by the Department of Public Safety and Corrections.

(6) Successfully passes a comprehensive driver’s skills test which tests the applicant’s driving skills over a route specifically designed to test the applicant’s competency using a bioptic telescopic device.

B. A person using bioptic telescopic lenses shall be eligible for a learner’s license issued under R.S. 32:422, if he first meets the requirements of Subsection A of this Section.

C. A person using bioptic telescopic lenses shall be subject to the following restrictions:

(1) He shall only be eligible for a Class “E” driver’s license, and he shall not be permitted to operate a motorcycle or motor scooter.

(2) His driver’s license shall permit the operation of a motor vehicle only during the period beginning one-half hour after sunrise and ending one-half hour before sunset.

(3) He shall be prohibited from driving during adverse weather conditions which significantly reduce the visibility of the roadway, other traffic, and traffic control devices.

D. Notwithstanding the provisions of Paragraph (C)(2) of this Section, a person using bioptic telescopic lenses may be licensed to drive a motor vehicle between one-half hour before sunrise and one-half hour after sunset if he meets all of the following requirements:

(1) Demonstrates a visual acuity of at least 20/40 in one or both eyes with the bioptic telescopic lenses and without the use of field expanders.

(2) Has been licensed under Subsection C of this Section for at least one year.

(3) Passes a skills test taken at night over a route which is specifically designed to test the applicant’s competency using a bioptic telescopic device.

(4) Drives for twelve months without any at-fault accidents and without any license suspensions or revocations. (Acts 2004, No. 881, § 1, eff. Aug. 15, 2004.)

§ 404. Operation of motor vehicles by nonresidents, students, and military personnel and dependents; reciprocity agreements with foreign countries.

A. A nonresident or a nonresident minor, who has been licensed to drive or operate a motor vehicle under the laws of his home state and who has in his immediate possession a valid license issued to him by his home state, shall be permitted to drive a motor vehicle in this state without examination or license for a period not to exceed ninety days. The department is authorized to promulgate rules and regulations covering the case of any person whose home state does not require a license, and they shall have the full force and effect of law.

B. A student attending a Louisiana school but who is domiciled in another state, and who has in his immediate possession both a valid license issued to him by his home state and a current student identification card, shall be permitted to drive a motor vehicle in this state without examination or Louisiana license during his enrollment as a student and for not more than ninety days thereafter.

C. (1) A person on active duty with the armed forces of the United States and stationed within Louisiana who is domiciled in another state and who has in his immediate possession both a valid license issued to him by his home state and a current military identification card, hereafter in this Section referred to as a person on active duty, may drive a motor vehicle in this state without examination or Louisiana license during the period of residency in Louisiana and for not more than ninety days thereafter.

(2) A resident dependent of any person on active duty with the armed forces of the United States and stationed within Louisiana but who is domiciled in another state and who has in his immediate possession both a valid license issued to him by his home state and a current military dependent identification card, hereafter in this Section referred to as a military dependent, shall be permitted to drive a motor vehicle in this state without examination or Louisiana license during the period of residency with the supporting member of the armed forces while stationed in Louisiana and for not more than ninety days thereafter.

D. A nonresident, a student, a person on active duty, or a military dependent who has in his immediate possession a license not valid in his home state, but which has not been revoked or suspended, may be issued a temporary license for a period not to exceed ten days for the purpose of allowing such person a period of time sufficient to acquire a valid license in his home state. Only one temporary license shall be issued to the same individual within the twelve-month period immediately following the issue of a temporary license.

E. Except as provided herein, each nonresident, student, person on active duty, or military dependent must meet all the requirements set forth in Chapter 2 of this Title except as to residence.

F. The deputy secretary of public safety services of the Department of Public Safety and Corrections is hereby authorized to promulgate rules and regulations as may be necessary to enter into reciprocity agreements with foreign countries. The rules shall specify that the driver’s license standards of a foreign country shall be comparable to those of this state. The rules shall also require foreign drivers, who are operating a motor vehicle in Louisiana under such a reciprocity agreement, to comply with the compulsory motor vehicle liability security laws of this state. (Amended by Acts 1954, No. 165, § 2; Acts 1978, No. 311, § 1; Acts 1989, No. 268, § 1, eff. June 27, 1989; Acts 1997, No. 265, § 1; Acts 2001, No. 49, § 1.)

2001 Amendments. — Acts 2001, No. 49, § 1, effective August 15, 2001, added (C)(1) and redesignated former (C) as (C)(2); in (C)(2), substituted “armed forces” for “Armed Forces”, inserted “hereafter in this Section referred to as a military dependent”; in (D), inserted “or a person on active duty,” substituted “person” for “nonresident” following “the purpose of allowing such”; in (E), deleted “or” preceding “student” and inserted “person on active duty or” following “student, or,” substituted “This Title” for “Title 32 of the Louisiana Revised Statutes of 1950.”

CROSS REFERENCES

Louisiana Law. — Commercial driver’s license applicant; domiciliary of state requirement; time limits; reciprocity, see La. R.S. 32:404.1.

Application or special certificate applications; penalties for false information, see La. R.S. 32:409.1.
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• Transportation Torts

•• Motor Vehicles. — Where the lessor was presented with an unexpired out-of-state driver’s license by the lessee, and, upon the lessee’s arrival, no circumstances were shown that reflected any inability to drive the vehicle, the lessor was not negligent in renting a truck to the lessee. McCarroll v. Kinchen, 526 So. 2d 484, 1988 La. App. LEXIS 1176 (May 17, 1988), writ of certiorari denied by 532 So. 2d 158, 1988 La. LEXIS 2145 (La. 1988).

§ 404.1. Commercial driver’s license applicant; domiciliary of state requirement; time limits; reciprocity.

An applicant for a commercial driver’s license must be a domiciliary of this state, unless applying for a nonresident commercial driver’s license. A person domiciled in and holding a valid commercial driver’s license from another jurisdiction meeting the standards contained in 49 Code of Federal Regulations Part 383, shall not be required to obtain a Louisiana driver’s license while operating in this state. However, a holder of a commercial driver’s license who has been a resident of this state for thirty days or longer shall be considered a domiciliary of this state for purposes of this Chapter and shall obtain a Louisiana commercial driver’s license within the time period specified in R.S. 32:404. An applicant for a Louisiana commercial driver’s license shall surrender any driver’s license from this or any other state or any jurisdiction meeting the requirements contained in 49 Code of Federal Regulations Part 383. A driver holding a commercial driver’s license from any other jurisdiction shall apply for a Louisiana commercial driver’s license within no more than thirty days after establishing a domicile in this state. (Acts 1989, No. 293, § 1, eff. June 27, 1989.)

§ 405. Application must be verified.

Every application shall be verified by the applicant, and by any other person required by this Chapter to sign such application, before a person authorized to administer oaths. The officers and employees of the drivers’ license division are authorized to administer oaths without fee, and notaries public or other officers shall not charge in excess of twenty-five cents for the administration of such oath.

§ 405.1. Age requirements.

Subject to R.S. 32:407, a Class “E” driver’s license or a Class “D” chauffeur’s license shall be granted to a person seventeen years of age or above. Class “A”, “B”, or “C” licenses shall be granted only to persons eighteen years of age or above. Notwithstanding any provision to the contrary, an eighteen year old or older or parent or guardian of a seventeen year old first time applicant for a Class “E” license shall provide a signed statement to the department attesting that the applicant has completed a minimum of fifty hours of supervised driving practice with a licensed parent, guardian, or adult at least age twenty-one or older. However, if the first time applicant for a Class “E” license is seventeen years of age and emancipated, the applicant shall provide the attestation for himself, provided that the applicant has the necessary identifying information and documents. At least fifteen of these hours must be nighttime driving. However, hazardous materials endorsements shall be issued only to persons twenty-one years of age or above. The age limitations are subject to the minimum age requirements set forth in the Commercial Motor Vehicle Safety Act of 1986 and the regulations promulgated thereunder relative to licensing of carriers in interstate commerce. (Acts 1989, No. 293, § 1, eff. June 27, 1989; Acts 1992, No. 382, § 1, eff. July 1, 1993; Acts 1993, No. 382, § 1, eff. July 1, 1993; Acts 1995, No. 692, § 1; Acts 1997, No. 725, § 1, eff. Jan. 1, 1998; Acts 2010, No. 1039, § 1, eff. Jan. 1, 2011; Acts 2012, No. 750, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 750, in the third sentence, substituted “an eighteen year” for “a seventeen year” and inserted “or parent or guardian of a seventeen year old”; inserted the fourth sentence; and substituted “Commercial Motor Vehicle Safety Act” for “Federal Motor Carrier Safety Act” in the last sentence.

2010 Amendments. — The 2010 amendment by No. 1039 added the second and third sentences.

CROSS REFERENCES

Louisiana Law. — Driver education; required, see La. R.S. 32:402.1.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — The Court Giveth and the Court Taketh Away: State v. Fernandez-Returning Louisiana’s Children to an Adult Standard. 60 La. L. Rev. 605 (Winter, 2000).

Comment: Proposed Legislation for Safely Regulating the Increasing Number of Living Organ and Tissue Donations by Minors. 61 La. L. Rev. 433 (Winter, 2001).

§ 406. Licensee must give notice of change of address.

Whenever any person after applying for or receiving license shall move permanently from the address or place of residence named in the application he shall, within ten days thereafter, notify the driver’s license division, in writing, of such change and of his new address.

CROSS REFERENCES

Municipal Law. — Operation of vehicles > change of address of licensee. New Orleans Code of Ordinance § 154-302.

Traffic code > licensees must give notice of change of address. Baton Rouge Code of Ordinance § 11:281.1.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — The Court Giveth and the Court Taketh Away: State v. Fernandez-Returning Louisiana’s Children to an Adult Standard. 60 La. L. Rev. 605 (Winter, 2000).

§ 407. Application of minors; revocation; applications of persons less than twenty-one years of age.

A. (1) The application of any minor applying for operating privileges shall not be granted, unless it is signed by either the father or mother of the applicant, who has legal custody of the applicant, otherwise, by the tutor or other person having custody of him. However, only the domiciliary parent may sign if joint custody has been awarded. A license issued to a minor shall be issued upon compliance with the other provisions of this Chapter.

(2) (a) Upon completion of a driver’s education course approved by the Department of Public Safety and Corrections, public safety services, and upon passing a visual examination and a road knowledge test, including rules of the road, signs, and signals, sharing the road with motorcycles and tractor/trailer trucks, and not less than two questions relative to railroad and highway grade railroad safety, an applicant at least fifteen years of age, but less than seventeen years of age, applying for the first time may be issued a Class “E” learner’s license. The license may be issued for a four-year period at the same fee as a Class “E” driver’s license and must be maintained for at least one hundred eighty days, unless prior to such time the driver reaches seventeen years of age, prior to being converted to a Class “E” intermediate driver’s license. The Class “E” learner’s license shall authorize the holder to drive while being accompanied by a licensed parent, guardian, adult at least age twenty-one or older, or licensed sibling at least age eighteen or older.

(b) Any applicant at least sixteen years of age, but less than seventeen years of age, moving into Louisiana from another state shall be eligible for the issuance of a Class “E” intermediate driver’s license provided such applicant meets all other requirements for licensure in Louisiana and furnishes the department with proof of successful completion of an equivalent driver’s education course and proof of issuance of a learner’s license for a minimum of one hundred eighty days, unless prior to such time the driver reaches seventeen years of age, from the state of previous residence.

(3) The Class “E” learner’s license may be converted to a Class “E” intermediate license upon the applicant being at least sixteen years of age and meeting the following conditions:

(a) The applicant’s parent or legal guardian shall provide a signed statement to the department attesting that the applicant has completed a minimum of fifty hours of supervised driving practice with a licensed parent, guardian, or adult at least age twenty-one or older. At least fifteen of these hours must be nighttime driving.

(b) The applicant shall pass an on-road driving skills test. An applicant may satisfy this requirement by one of the following means:

(i) The applicant passes the test administered by an employee of the department.

(ii) The applicant provides a certificate to the department from an agent or properly licensed and contracted third-party tester as provided in this Chapter.

(c) The applicant shall have held the Class “E” learner’s license for at least one hundred eighty days if he is not seventeen years of age while remaining accident free, except where the licensee was not at fault, and receiving no convictions for moving violations or violations of the seat belt or curfew laws of this state or any law pertaining to drug or alcohol use.

(4) The intermediate license shall restrict those under the age of seventeen from driving between 11:00 p.m. and 5:00 a.m. unless otherwise accompanied by a licensed parent or guardian, a licensed adult at least twenty-one years of age, or a licensed sibling at least eighteen years of age. In addition to a licensed parent, sibling, or guardian, there may be other members of the licensee’s immediate family in the vehicle. Unless accompanied by a licensed parent, guardian, or adult at least age twenty-one or older, an intermediate licensee may not between the hours of 6:00 p.m. and 5:00 a.m. transport more than one passenger that is under twenty-one years of age and not a member of the intermediate licensee’s immediate family. When the intermediate licensee is accompanied by a driver’s education instructor, there may be one or more fellow driver’s education students in the vehicle. The intermediate licensee shall not place the vehicle in motion until every occupant of the vehicle has been restrained by a properly fastened seat belt or other occupant restraint system unless such person is not required to be restrained pursuant to R.S. 32:295.1.

(5) Upon completing the Class “E” intermediate licensing stage, and upon demonstrating that the licensee has remained accident free, except in cases where the licensee was not at fault, has received no convictions for moving violations, and has received no convictions for violations of the seat belt or curfew laws of this state or any laws pertaining to drug or alcohol use for twelve consecutive months after being issued his intermediate license, an applicant may be issued full Class “E” driving privileges.

(6) The department may establish rules and regulations to extend the term of the intermediate license if an applicant’s license has been suspended, the applicant has been placed on probation by a court due to a driving violation, or the applicant has violated any of the provisions of Paragraph (5) of this Subsection. The term of the extension of the intermediate license shall be for no less than thirty days nor more than one hundred eighty days from the end of any suspension or probation period, or from the date he would otherwise have been eligible to apply for a Class “E” permanent license in the case of a violation of Paragraph (5) of this Subsection. The applicant shall attend and successfully complete either an approved driver education course or prelicensing training course established under contract or license with the Department of Public Safety and Corrections, public safety services, regardless of any prior completion of such course, as a condition of reinstatement of the license suspended pursuant to this Paragraph. The licensee shall have the right to an administrative hearing to appeal the determination of the department to extend the applicant’s intermediate license. The provisions of this Paragraph shall apply to any licensee who has not attained the age of eighteen.

B. Notwithstanding any provision of law to the contrary, the department may deny the application or revoke the license of a minor upon the forwarding of a written request to the department by the parent, tutor, or other person having legal custody who has not signed the application for a license.

C. The department may promulgate rules and regulations for the enforcement and administration of this Section.

D. Beginning January 1, 2000, and thereafter, licenses issued pursuant to this Section to applicants less than twenty-one years of age shall contain a highly visible distinctive color to clearly indicate that the license has been issued to an applicant less than twenty-one years of age. The Department of Public Safety and Corrections, office of motor vehicles, shall promulgate rules and regulations no later than December 1, 1999, in accordance with the Administrative Procedure Act to implement the provisions of this Section, including but not limited to the choice of color and placement on the license.

E. Repealed by Acts 2010, No. 1039, § 2, effective January 1, 2011.

F. Any person under eighteen years of age shall be subject to the requirements of R.S. 32:431.1. (Amended by Acts 1976, No. 48, § 1; Acts 1982, No. 64, § 1; Acts 1984, No. 457, § 1, eff. Jan. 1, 1985; Acts 1986, No. 95, § 1; Acts 1986, No. 558, § 1; Acts 1989, No. 293, § 1, eff. June 27, 1989; Acts 1989, No. 641, § 1; Acts 1990, No. 962, § 1, eff. July 25, 1990; Acts 1992, No. 382, § 1, eff. July 1, 1993; Acts 1993, No. 382, § 1, eff. July 1, 1993; Acts 1997, No. 725, § 1, eff. Jan. 1, 1998; Acts 1998, 1st Ex. Sess., No. 80, § 2, eff. June 16, 1998; Acts 1999, No. 434, § 1, eff. June 18, 1999; Acts 1999, No. 556, § 1, eff. Aug. 15, 1999; Acts 1999, No. 1095, § 1, eff. Aug. 15, 1999; Acts 2001, No. 427, § 1, eff. Aug. 15, 2001; Acts 2001, No. 945, § 1, eff. Aug. 15, 2001; Acts 2003, No. 732, § 2, eff. Jan. 1, 2004; Acts 2004, No. 216, § 2, eff. Aug. 15, 2004; Acts 2004, No. 600, § 1, eff. Aug. 15, 2004; Acts 2008, No. 688, § 2, eff. June 1, 2009; Acts 2008, No. 768, § 2, eff. Jan. 1, 2009; Acts 2009, No. 224, § 6, eff. June 1, 2009; Acts 2010, No. 1039, §§ 1, 2, eff. Jan. 1, 2011; Acts 2011, No. 294, § 2, eff. Aug. 15, 2011; Acts 2011, No. 307, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 294 substituted “Department of Public Safety and Corrections, public safety services” for “Department of Public Safety and Corrections or the Department of Education” in (A)(2); in (A)(4), substituted “licensee’s” for “permittee’s” and “intermediate licensee is accompanied by a driver’s education instructor” for “intermediate licencee is accompanied by a driver’s education teacher”; and added “established under contract or license with the Department of Public Safety and Corrections, public safety services” in (A)(6).

The 2011 amendment by No. 307 substituted “shall” for “must” in (A)(3)(a), in the introductory language of (A)(3)(b) and (A)(3)(c); in the introductory language of (A)(3)(b), substituted “driving skills test” for “driving test” and added the second sentence; and added (A)(3)(b)(i) and (A)(3)(b)(ii).

2010 Amendments. — The 2010 amendment by No. 1039 rewrote (A)(3); added (A)(4); redesignated former (A)(4) and (A)(5) as (A)(5) and (A)(6); added “or any laws pertaining to drug or alcohol use” in (A)(5); substituted “Paragraph (5) of this Subsection” for “Paragraph (4) of this Subsection” twice in (A)(6); and deleted (E).

2008 Amendments. — Acts 2008, No. 688, § 2, effective August 15, 2008, in (E), added “or 431.1,” substituted “each respective section” for “that Section,” and substituted “each respective” for “that Section” and added (F).

Acts 2008, No. 768, § 1, effective July 6, 2008, inserted the second sentence in (A)(3); and inserted the third sentence in (A)(5).

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24: 201 et seq., the Louisiana State Law Institute merged paragraph (A)(2)(a) as amended by Acts 2004, No. 216, § 1 with subparagraph (A)(2)(a) as amended by Acts 2004, No. 600, § 1; and made minor stylistic changes to paragraph (A)(3) as amended by Acts 2004, No. 600, § 1.

2004 Amendments. — Acts 2004, No. 216, § 2, effective August 15, 2004, inserted “sharing the road with motorcycles and tractor/trailer trucks” in (A)(2)(a).

Acts 2004, No. 600, § 1, effective for any Class “E” learner’s license issued on or after September 1, 2004, substituted “for at least one hundred eighty days, unless prior to such time the driver reaches seventeen years of age” for “for at least ninety days” in (A)(2)(a) and (b); and in (A)(3), inserted “provided that the applicant has held the license for at least one-hundred eighty days if he is not seventeen years of age.”

2003 Amendments. — Acts 2003, No. 732, § 2, effective January 1, 2004, added (E).

2001 Amendments. — Acts 2001, No. 427, § 1, effective August 15, 2001, substituted “licensed parent or guardian, or by a licensed adult at least twenty-one years of age, or by a licensed sibling at least eighteen years of age. In addition to a licensed parent, sibling, guardian, or adult, there may be other members” for “licensed parent, guardian, or adult at least twenty-one years of age” in (A)(3).

Acts 2001, No. 945, § 1, effective August 15, 2001, in (A)(1), substituted “who has legal custody of the applicant” for “who has custody of the applicant,” and added the second sentence.

1999 Amendments. — Acts 1999, No. 434, § 1, effective June 18, 1999, added (A)(2)(b).

Acts 1999, No. 556, § 1, effective August 15, 1999, added “applications of persons less than twenty-one years of age” in the section heading; rewrote (D) which read: “The driver’s license issued pursuant to this section shall be of a distinctive color to ensure ease of identification as a license issued to a minor.”

Acts 1999, No. 1095, § 1, effective August 15, 1999, added “or licensed sibling at least age eighteen or older” to the end of (A)(2).

1998 1st Extraordinary Session Amendments. — Acts 1998, No. 80, § 2, effective June 16, 1998, inserted “and not less than two questions relative to railroad and highway grade safety” and made a related change in (A)(2).

Quoted Statutory Material. — Acts 2008, No. 688, § 3, provides that “The provisions of this Act shall not become effective until the implementation of the Next Generation Motor Vehicle project of the Department of Public Safety and Corrections, office of motor vehicles is finalized.”

CROSS REFERENCES

Louisiana Law. — Discipline of pupils; additional disciplinary authority, see La. R.S. 17:416.1.

All drivers must secure license; exception; emergency vehicle exception; military personnel exceptions; violations, see La. R.S. 32:402.

Driver education; required, see La. R.S. 32:402.1.

Age requirements, see La. R.S. 32:405.1.

Driving is a privilege; expulsion or suspension from school, cause for suspension of license, see La. R.S. 32:431.
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TRANSPORTATION LAW

• Private Vehicles

•• Operator Licenses

••• General Overview. — Pursuant to La. Rev. Stat. Ann. § 32:407, a minor must be at least 15 years old to apply for a license; parental permission is required and the license is probationary. Snyder v. Bergeron, 501 So. 2d 291, 1986 La. App. LEXIS 8408 (Dec. 23, 1986), writ of certiorari denied by 503 So. 2d 483, 1987 La. LEXIS 8842 (La. 1987).

•• Vehicle Registration

••• General Overview. — La. Rev. Stat. Ann. § 17:491.1, by requiring an investigation of the five year driving record of an applicant for the job of school bus driver, eliminates from consideration those persons without a five year record, including, obviously, those persons who are not old enough, pursuant to La. Rev. Stat. Ann. § 32:407, to have held a driver’s license for five years. Demars v. Natchitoches Parish Sch. Bd., 741 So. 2d 786, 1999 La. App. LEXIS 1756 (June 2, 1999), writ denied by La. 99-1927, 751 So. 2d 225, 1999 La. LEXIS 2510 (La. Oct. 8, 1999).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Parental permission is not necessary before subjecting a juvenile under arrest for Driving While Intoxicated to any type of chemical test for alcoholic content., OPINION No. 85-235, La. Atty. Gen. Op. No. 1985-235; 1985 La. AG LEXIS 568.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — The Court Giveth and the Court Taketh Away: State v. Fernandez-Returning Louisiana’s Children to an Adult Standard. 60 La. L. Rev. 605 (Winter, 2000).

§ 408. Examination of applicants required; classes of licenses.

A. (1) Except as otherwise provided, every applicant must pass a written knowledge and skills test for a motor vehicle representative of the type of motor vehicle he operates or expects to operate, or provide evidence on a form approved by the department that he has successfully passed the written knowledge test and a driving or skills test administered by an authorized third party. In addition to the specialized knowledge and skills tests, each such examination shall include: a test of the applicant’s eyesight; his ability to understand highway signs regulating, warning, and directing traffic; his knowledge of railroad and highway grade crossing safety; his knowledge of sharing the road with motorcycles and tractor/trailer trucks; his knowledge of the economic effects of littering; and his knowledge of all relevant traffic regulations.

(2) All tests shall be constructed in such a way as to determine if the applicant possesses the required knowledge and skills for the group of motor vehicles that will be operated. The department shall develop specifications for tests for each vehicle group and endorsement, which shall be at least as stringent as the standards established by the Federal Highway Administration in 49 Code of Federal Regulations Part 383. The department shall determine specific methods for scoring the knowledge and skills tests. The department shall develop standardized scoring sheets for the skills tests, as well as standardized driving instructions for the applicant. Knowledge and skills tests shall be based solely on information contained in the driver’s manual. Each test shall have administrative procedures, designed to achieve inter-examiner reliability, that are sufficient to ensure fair pass/fail rates. The knowledge tests may be given in oral, written, or automated form. A simulator or off-road course may be used for skills testing as long as such testing is combined with actual on-the-road testing. If the applicant does not obey traffic laws or causes an accident during the test, he shall automatically fail the test.

(3) Each knowledge test for a Group “D” or “E” vehicle shall contain at least thirty-two items, exclusive of the number of items testing airbrake knowledge. Not less than two of the thirty-two items shall be relative to railroad and highway grade crossing safety. Not less than two of the thirty-two items shall be relative to the economic effects of littering. For each endorsement, the knowledge test and the airbrake component of the basic knowledge test shall contain a number of questions that are sufficient to test the applicant’s knowledge of the required subject matter with validity and reliability. The applicant for a Class “A”, “B”, “C”, “D”, or “E” license shall correctly answer at least eighty percent of the questions on each knowledge test in order to achieve a passing score on such knowledge test. To achieve a passing score on the skills test, an applicant for a Class “A”, “B”, “C”, “D”, or “E” license shall demonstrate that he can successfully perform all of the required skills. If an applicant for a Class “A”, “B”, or “C” commercial driver’s license scores less than eighty percent on the airbrake component of the basic knowledge test, the driver shall fail the airbrake component and, if the driver is issued a driver’s license, an airbrake restriction shall be indicated on the commercial driver’s license. If an applicant for a Class “A”, “B”, or “C” commercial driver’s license performs the skills test in a vehicle not equipped with air brakes, the driver shall have omitted the airbrake component of the skills test and, if the driver is issued a driver’s license, the airbrake restriction shall be indicated on the license.

(4) (a) The knowledge and skills tests for all applicants may be administered by the department or the department may elect to authorize a third party, including another state, an employer, a public license tag agent, a private training facility or other private institution, driver education course provider, or a department, agency, or instrumentality of state or local government, to administer knowledge and skills tests to applicants for Class “D” or “E” drivers’ licenses and to administer skills tests to applicants for a Class “A”, “B”, or “C” commercial driver’s license. The department may contract with or enter into agreements with such third parties or certify or license them to perform the testing. However, the department shall ensure that examiners are qualified to administer the tests on the basis of training or other experience. The department shall establish minimum qualifications for persons administering driver’s license tests and prescribe the procedures to be used, including procedures which ensure confidentiality of tests. The tests given by the third party shall be the same as those that would otherwise be given by the department.

(b) All third-party examiners shall meet the same qualifications and training as state examiners to the extent necessary to conduct knowledge and skills tests in compliance with this Subsection. Department employees shall at least every two years take the tests actually administered by the third party as if the employee were a test applicant, or the department shall test a sample of drivers who were examined by the third party to compare pass/fail results. These requirements and conditions shall be included in any third-party contract or agreement and shall be a part of any license, certificate, or permit issued to such third parties. The department shall devise a system to regulate such third parties and the regulations shall have the full force and effect of law.

(c) The department shall submit any such third party contract or agreement to the commissioner of the division of administration for his approval.

(d) The third party shall provide proof of testing in a manner prescribed by the department.

(e) The Federal Highway Administration, or its representative, and the department, or its representative, may conduct random examinations, inspections, and audits without prior notice. The department, or its representative, shall conduct a random inspection at least annually.

(f) The department shall set the cost of any license, permit, or certificate to test applicants and may set any maximum fee that such third parties may charge applicants.

(g) In addition to any other applicable sanction, improper issuance of proof of successful completion of the knowledge and skills tests shall subject the third party to the penalties imposed by this Chapter, up to a five thousand dollar civil penalty per violation, or revocation or suspension of the privilege to test applicants, or both.

(5) Repealed by Acts 1993, No. 34, § 1, effective May 18, 1993; Acts 1993, No. 382, § 2.

(6) At the discretion of the department, the driving skills tests may be waived for a driver who is licensed prior to the institution of the new testing program and substituted with either an applicant’s driving record and previous passage of an acceptable skills test, or an applicant’s record in combination with at least two years of driving experience in a vehicle representative of the vehicle he operates or expects to operate.

(7) In addition to the exemptions granted in Subsection (A)(6) of this Section, the department may exempt the drivers of the vehicles listed in Subsection (A)(8) of this Section from the retest requirements.

(8) The department may permit drivers possessing a valid Class “D” or “E” license issued pursuant to this Chapter to operate the following vehicles without a commercial driver’s license, subject to the following limitations:

(a) A vehicle designed for personal use unless used for commercial purposes or used to transport hazardous materials required to be placarded.

(b) A farm vehicle which is controlled and operated by a farmer, including operation by employees or family members, is used to transport agricultural products, farm machinery, or farm supplies, to or from a farm, is not used in the operations of a common or contract motor carrier, and is used within one hundred fifty miles of the farmer’s farm. In order to qualify for this exemption, an applicant shall meet the following criteria:

(i) An applicant with one to two years of driving experience shall demonstrate a satisfactory operating record for his entire driving history. An applicant with more than two years of driving experience shall demonstrate a satisfactory operating record for the two most recent years of his driving history. An applicant who has not previously been issued a driver’s license shall not be eligible for this exemption.

(ii) For purposes of this Subparagraph, “satisfactory operating record” shall mean that an applicant has not had more than one license, has not had any license suspended, revoked, or canceled, has not had any conviction for a driving offense which requires disqualification as provided for in R.S. 32:414.2, has not had any conviction of a serious traffic violation as provided for in R.S. 32:414.2, and has not had any conviction of a state or local law relating to traffic control, other than a violation arising in connection with a traffic accident, and has no record of an accident in which the applicant was at fault.

(9) The department is authorized to promulgate rules and regulations necessary to administer and enforce this Subsection, in accordance with the Administrative Procedure Act, subject to oversight by the Joint Legislative Committee on Transportation, Highways, and Public Works. The department may delegate the duties and authority imposed by this Subsection.

(10) Provision shall be made for examination in the parish wherein an applicant resides, except for commercial driver skill and knowledge testing. The department shall locate testing centers for driver skill and knowledge testing in locations convenient to applicants.

(11) One of the motor vehicle field offices established within a parish shall be located in the parish seat. If an existing office is not in the parish seat, an additional office shall be located in the parish seat.

B. (1) There shall be three general types of drivers’ licenses:

(a) The “Commercial Driver’s License” (Classes “A”, “B”, and “C”).

(b) The “Chauffeur’s License” (Class “D”).

(c) The “Personal Vehicle Driver’s License” (Class “E”).

(2) A commercial driver’s license shall be required when a vehicle is used in commerce as defined in this Chapter, and is a commercial motor vehicle as defined in this Chapter. A farmer shall not need a commercial driver’s license when operating a motor vehicle as provided for in Subparagraph (e) of this Paragraph. The department may elect to or, if required by the Federal Highway Administration, shall change the weight and passenger limits expressed herein to conform to regulations by the Federal Highway Administration. The department shall do so by regulations promulgated in accordance with the Administrative Procedure Act subject to oversight by the Joint Legislative Committee on Transportation, Highways and Public Works. A commercial learner’s permit issued to an individual of this state or another jurisdiction, in accordance with rules and regulations of the Federal Motor Carrier Administration, when carried with a valid driver’s license issued by the same state or jurisdiction, authorizes the permittee to operate a class of commercial motor vehicle when accompanied by a holder of a valid commercial driver’s license for purposes of behind-the-wheel training. When issued to the holder of a commercial driver’s license, a commercial learner’s permit serves as authorization to take part in behind-the-wheel training in a commercial motor vehicle for which the driver is not licensed to drive. The different classes of drivers’ licenses to be issued shall be as follows:

(a) (i) Class “A” “Commercial Driver’s License” - “Combination Vehicle”

Permits the operation of all vehicles within Classes “B”, “C”, “D”, and “E”, with any appropriate endorsements, and any combination of vehicles with a gross combination weight rating of twenty-six thousand and one or more pounds, provided that the gross vehicle weight rating of the vehicle or vehicles being towed is in excess of ten thousand pounds. This class of vehicles does not include the operation of motorcycles and motor scooters except as an endorsement to the basic license.

(ii) Restriction. An individual who takes a skills test for a Class “A” Commercial Driver’s License in a motor vehicle other than a tractor-trailer combination, sometimes referred to as an “eighteen wheeler”, shall be issued a license with a restriction prohibiting the operation of a tractor-trailer combination. This restriction shall be lifted only if the individual successfully completes a skills test in a tractor-trailer combination. In all cases, the party completing the skills test certificate shall fully describe on the face of the certificate the vehicle in which the skills test was administered. For purposes of this Item, a power unit with a gross vehicle weight rating of less than twenty-six thousand one pounds shall not qualify as the tractor portion of a tractor-trailer combination. An individual who takes a skills test for a Class “A” commercial driver’s license in a motor vehicle with the power unit and towed unit connected with a pintel hook or other non-fifth wheel connection, shall be issued a license with a restriction prohibiting the operation of a tractor-trailer combination connected by a fifth wheel that requires a Class “A” commercial driver’s license.

(b) Class “B” Commercial Driver’s License - “Heavy Straight Vehicle”

Permits the operation of any vehicle within Classes “C”, “D”, and “E”, with any appropriate endorsements, plus any single vehicle with a gross vehicle weight rating of twenty-six thousand and one or more pounds, or any such vehicle towing a vehicle not in excess of ten thousand pounds gross vehicle weight rating. A “straight vehicle” is defined for the purpose of this class as being one that does not bend or have any moveable joint in its frame between the driver’s seat and the cargo or passenger compartment. This class does not include the operation of motorcycles and motor scooters except as an endorsement to the basic license.

(c) Class “C” Commercial Driver’s License - “Light Vehicle”

Permits the operation of any vehicle within Classes “D” and “E”, with any appropriate endorsements, plus any single vehicle less than twenty-six thousand and one pounds gross vehicle weight rating, or any such vehicle towing a vehicle not in excess of ten thousand pounds gross vehicle weight rating. This group includes vehicles designed to transport sixteen or more passengers including the driver and which are not within the definition of a Group “A” or “B” vehicle, and vehicles used in the transportation of materials found to be hazardous for purposes of the Federal Hazardous Materials Transportation Act, 49 United States Code 1801 et seq. or under state law or regulation and which require the motor vehicle to be placarded under the Federal Hazardous Materials Regulations (49 Code of Federal Regulations Part 172, Subpart F) or under state law or regulation. This class does not include the operation of motorcycles and motor scooters except as an endorsement to the basic license.

(d) Class “D” Chauffeur’s License

Permits the operation of all vehicles included in Class “E” plus any single motor vehicle used in commerce to transport passengers or property if the motor vehicle has a gross vehicle weight rating of ten thousand one or more pounds but less than twenty-six thousand one pounds, or any combination of vehicles used in commerce to transport passengers or property if the motor vehicle has a combined gross vehicle weight rating of ten thousand one or more pounds but less than twenty-six thousand one pounds inclusive of a towed unit with a gross vehicle weight rating of more than ten thousand pounds; or any vehicle designed or utilized for the transportation of passengers for hire or fee; and not utilized in the transportation of materials found to be hazardous under the provisions of the Hazardous Materials Transportation Act which requires the vehicle to bear a placard under the provision of Hazardous Materials Regulations (49 CFR Part 172, Subpart F).

(e) Class “E” Driver’s License - “Personal Vehicle”

Permits the operation of any single motor vehicle under ten thousand one pounds gross vehicle weight rating or any such vehicle towing a vehicle not in excess of ten thousand pounds gross vehicle weight rating; any personal use of recreational vehicle or combination of vehicles; or any vehicle which is not within the definition of Group “A”, “B”, “C”, or “D” and not utilized in the transportation of materials found to be hazardous under the provision of the Hazardous Materials Transportation Act which requires the vehicle to bear a placard under provisions of the Hazardous Materials Regulations (49 CFR Part 172, Subpart F). This class of vehicles does not include the operation of motorcycles and motor scooters except as an endorsement to the basic license.

(3) The department shall issue endorsements for commercial drivers’ licenses if applicants for such endorsements pass the appropriate knowledge and skills tests necessary for issuance of the endorsement and if the applicant passes any requisite security assessment for issuance of a particular endorsement. However, if an applicant for an endorsement is eligible for a waiver of the test requirements pursuant to any applicable federal waiver program implemented by the department at the time the applicant applies for the endorsement, the department shall issue the endorsement to the applicant. A federal waiver program may be implemented at the department’s discretion. The following endorsements shall be available to the classes of commercial drivers’ licenses:

(a) “T” - double/triple trailers. This endorsement shall not be construed so as to allow operation of triple trailer combinations in this state.

(b) “P” - passenger vehicle.

(c) “N” - tank vehicle.

(d) “H” - hazardous materials. This endorsement may be issued only if the department receives a “Determination of No Security Threat” from the Transportation Security Administration. This endorsement shall be denied or revoked if the Transportation Security Administration issues a “Determination of a Threat” assessment.

(e) “X” - combination tank vehicle and hazardous materials.

(f) “S”- school bus. This endorsement shall be denied or canceled if the applicant is disqualified in accordance with R.S. 32:414.2(E).

(g) Any other endorsement required by the department as long as it is fully explained on the license.

(4) There shall be the following restrictions possible to the classes of commercial driver’s license:

(a) “L” - airbrake restriction.

(b) Any other restriction required by the department as long as it is fully explained on the license.

(c) Repealed by Acts 2008, No. 160, § 2, effective August 15, 2008.

(5) The department may elect to issue a “nonresident commercial driver’s license” to a person domiciled in a foreign country if the Federal Highway Administrator has determined that the commercial motor vehicle testing and licensing standards in the foreign domicile do not meet the standards contained in 49 Code of Federal Regulations Part 383. If the department elects to issue nonresident commercial drivers’ licenses, the procedures for issuance and the notification to the Commercial Driver’s License Information System shall be the same as those pertaining to any other commercial driver’s license. Prior to issuing any nonresident commercial driver’s license, the department shall establish enforcement procedures for disqualifying the holder of a nonresident commercial driver’s license and for withdrawing, suspending, canceling, or revoking the nonresident commercial driver’s license under the same conditions applicable to a commercial driver’s license issued to a resident of this state. The department may set the fees to be charged for such license and the duration of such license by regulation in accordance with the Administrative Procedure Act subject to oversight by the Joint Legislative Committee on Transportation, Highways and Public Works.

(6) (a) Notwithstanding any other provision of law to the contrary, the department shall issue a temporary driver’s permit to an applicant who is a foreign national who has been present in the state for thirty or more days and who is employed in the agricultural industry; provided, however, that any person’s status for the purposes of this Paragraph shall be determined regardless of immigration status.

(b) Such applicant shall provide an individual taxpayer identification number issued to the applicant by the Internal Revenue Service, proof of Louisiana residency, and any other forms of identification required by the department. Proof of residency shall include but not be limited to paid receipts for utility bills and bank statements.

(c) (i) A temporary driver’s permit shall be readily distinguishable from all other permits and licenses issued by the department. Such permit shall expire one year from the date of issuance and may be renewed annually if the driver remains qualified pursuant to this Paragraph. Renewal of the permit shall be made in person.

(ii) The temporary permit shall be considered a license to drive and shall not be considered a form of identification.

(d) The department may set the fees to be charged for such permit by regulation in accordance with the Administrative Procedure Act, subject to oversight by the Joint Legislative Committee on Transportation, Highways and Public Works.

(7) (a) Commercial driver applicants not meeting the physical standards as set forth in 49 CFR 391.41(b)(10), pertaining to vision requirements, may apply to the department for an intrastate driver waiver. Minimum vision requirements for such waiver are as follows:

(i) Distant visual acuity of at least 20/40 (Snellen) or better in at least one eye with or without corrective lenses.

(ii) Field of vision of at least seventy degrees in one direction and thirty-five in the other direction of the horizontal meridian of the applicant’s better eye.

(iii) The ability to distinguish colors of signals and devices showing standard red, green, and amber as demonstrated by ishihara color plates or their equivalent.

(b) The applicant for the waiver shall supply the department with the following information when requesting the waiver:

(i) A copy of the medical examination performed pursuant to 49 CFR 391.43.

(ii) A copy of any medical certificate issued as a result of a medical examination completed pursuant to 49 CFR 391.43.

(iii) A medical evaluation completed by an optometrist certified by the Louisiana State Board of Optometry Examiners to treat diseases and disorders of the eye and its adnexa or an ophthalmologist certified by the American Board of Ophthalmology. If the visual impairment is a progressive disorder, a medical evaluation completed by an optometrist certified by the Louisiana State Board of Optometry Examiners to treat diseases and disorders of the eye and its adnexa or an ophthalmologist certified by the American Board of Ophthalmology as required in this Item shall be supplied to the department every six months for the duration of the waiver.

(iv) A copy of the driver applicant’s road test and certificate issued pursuant to 49 CFR 391.31(b) through (g).

(v) A copy of the driver applicant’s previous waiver of certain physical defects, when applicable.

(vi) The class of vehicle to be used by the applicant, if granted a waiver. To qualify for the waiver, the applicant shall have had two years commercial driving experience within the five years immediately preceding the application date for the class of vehicle indicated. This driving experience shall be verified by a notarized statement provided by the applicant’s current or previous employers or by himself, if self-employed.

(vii) Evidence, on a form approved by the department, that the applicant has successfully passed a skills test administered by an authorized third party for the class of vehicle to be used by the applicant, if granted a waiver. The skills test shall be administered following the diagnosis which prevents the applicant from failing to meet the physical standards set forth in 49 CFR 391.41(b)(10), pertaining to vision requirements. The skills test required by this Item shall be required only upon the initial application for a waiver issued pursuant to this Paragraph.

(c) The department shall issue an intrastate driver waiver to an applicant if it finds that he meets the minimum vision requirements as stated by Subparagraph (a) and Items (b)(i) through (iii) of this Paragraph, and granting the waiver would likely achieve a level of safety that is equivalent to, or greater than, the level that would be achieved absent such waiver.

(d) Applicants granted a waiver shall drive only within the territorial limits of Louisiana.

(e) Applicants who are issued a waiver are prohibited from transporting passengers for hire, manifested hazardous wastes, or hazardous material required to be placarded. In addition, applicants who are issued a waiver pursuant to this Paragraph are prohibited from driving commercial motor vehicles for public utilities that are regulated by the Louisiana Public Service Commission or the city council of the city of New Orleans.

(f) Waivers granted pursuant to this Paragraph shall be valid for the duration of the applicant’s commercial driver’s license. An applicant desiring a waiver pursuant to this Paragraph shall reapply for the waiver each time he renews his commercial driver’s license. The skills test required by Item (b)(vii) of this Paragraph shall be required only upon the initial application for a waiver issued pursuant to this Paragraph.

(g) Nothing in this Paragraph shall be construed to relieve a commercial driver of any of his responsibilities required by state or federal law, rule, or regulation.

(h) The Department of Public Safety and Corrections, office of motor vehicles, may, in accordance with the Administrative Procedure Act, promulgate rules and regulations for the efficient implementation and enforcement of this Paragraph.

C. (1) Motorcycles, motor driven cycles, and motorized bicycles shall not be given a separate class, as such, but their use shall be provided for by making an endorsement on one of the basic classes outlined in this Section. Such an endorsement shall be made only after the applicant has taken and successfully passed tests specifically designed for the operation of such vehicles. No written knowledge test or operator’s skill test shall be required if an applicant has successfully completed the Motorcycle Safety, Awareness, and Operator Training Program provided in R.S. 32:402.3.

(2) The provisions of this Subsection shall not apply to motorcycles, motor driven cycles, and motorized bicycles under five horsepower. Their operation shall not require a license or endorsement.

D. Authorized emergency vehicles shall not be given a special class, as such, but their lawful operation shall be provided for by an appropriate special endorsement on a class “E” license indicating the group or groups of motor vehicles the driver is authorized to operate.

E. The license or special certificate of each applicant shall be endorsed appropriately with respect to his qualifications to operate said vehicles. Any applicable restriction shall be noted on the driver’s license or special certificate.

F. (1) The department shall make provisions for testing noncommercial driver’s license or special certificate applicants in languages other than English and for testing deaf applicants. However, this shall not be construed to require the department to furnish an interpreter. Except as required by 49 CFR Part 383.133, a skills test for a commercial driver’s license shall be conducted in English without the use of interpreters.

(2) Notwithstanding Subsection (G)(1) of this Section, a driver, unless exempted by the department by rule or regulations, who transports hazardous materials required to be placarded or who is otherwise subject to the English literacy requirement of 49 Code of Federal Regulations Part 391, shall be able to read and speak the English language sufficiently to converse with the general public, to understand highway traffic signs and signals in the English language, to respond to official inquiries, and to make entries on reports and records.

G. The deputy secretary of public safety services shall adopt and promulgate any rules and regulations relative to motor carrier operator qualifications, including minimum qualifications of operators of motor rules and regulations in accordance with the Administrative Procedure Act. Oversight review shall be conducted by the Joint Legislative Committee on Transportation, Highways, and Public Works. All rules and regulations adopted by the deputy secretary relative to motor carrier vehicle operator qualifications shall be consistent with the regulations of the United States Department of Transportation contained in Title 46 and Title 49 of the Code of Federal Regulations relative to motor carrier safety and the transportation of hazardous materials.

H. (1) Information on how to obtain a driver’s license and endorsements shall be included in manuals made available by the office of motor vehicles to applicants at a cost to be established by regulation. The information provided to the applicant shall include:

(a) Information on the requirements and qualifications for obtaining a driver’s license.

(b) The procedures for issuance of a driver’s license.

(c) Information on third party testing.

(d) Information on the experience substitute for the skills tests.

(e) Information on any exemptions to the retest requirements.

(f) Any special test specification modifications for certain drivers.

(g) Information on the vehicle groups and endorsements.

(h) The substance of the knowledge and skills which drivers must have for the different vehicle groups and endorsements, including information on railroad and highway grade crossing signage and safety procedures.

(i) Information on the airbrake restriction.

(j) Details of testing procedures, including the purpose of the test, how to respond, any time limits for taking the test, and any other special procedures determined by the department.

(k) Directions on taking the tests.

(l) Information on the implied consent provision to be tested for alcohol or drugs.

(m) Information on the criminal and civil penalties imposed on drivers of commercial motor vehicles, including the disqualifications offenses.

(2) A supply of guides shall be furnished to libraries and schools in each parish and shall be available for use in the library or school at no cost to the applicant.

(3) Details on testing and other requirements established by the department shall be included in driver examiner manuals and made available to examiners and third party testers at a cost to be established by regulation. The information made available to the examiner shall include:

(a) Information on driver application procedures.

(b) Information on third party testing.

(c) Information on the procedures for issuance of the driver’s license.

(d) Information on the experience substitute for the skills tests.

(e) Information on any exemption to the retest requirement.

(f) Details on the information which must be given to the applicant, including information on the implied consent provision to be tested for alcohol or drugs, the criminal and civil penalties faced by persons who operate commercial motor vehicles, and on the disqualification offenses.

(g) Details on how to conduct the tests.

(h) Scoring procedures and minimum passing scores.

(i) Information for selecting driving test routes.

(j) A list of skills to be tested.

(k) Instructions on where and how the skills will be tested.

(l) How performance of the skills will be scored.

(m) Criteria for automatic failures of the skills test.

(4) Information on any special procedures for applying for any other special endorsement, any special qualifications required of such persons, and any special knowledge or skills drivers are required to possess shall be included in a manual or manuals, unless such information is included in the driver’s manual, and shall be made available to the applicant at a cost to be established by regulation. However, a supply of guides shall be furnished to libraries and schools in each parish, where they shall be available for use at no cost to the applicant. (Amended by Acts 1954, No. 165, § 3; Acts 1968, No. 273, § 10; Acts 1974, No. 348, § 1; Acts 1979, No. 598, § 1; Acts 1983, No. 461, § 1; Acts 1984, No. 947, §§ 1, 2; Acts 1985, No. 111, § 1, eff. June 29, 1985; Acts 1985, No. 494, § 1; Acts 1987, No. 351, § 1, eff. July 6, 1987; Acts 1989, No. 293, §§ 1, 2, eff. June 27, 1989; Acts 1992, No. 629, § 1; Acts 1993, No. 34, § 1, eff. May 18, 1993; Acts 1993, No. 382, §§ 1, 2; Acts 1995, No. 801, § 1; Acts 1998, 1st Ex. Sess., No. 80, § 2, eff. June 16, 1998; Acts 1999, No. 244, § 1, eff. Aug. 15, 1999; Acts 1999, No. 458, § 1, eff. Aug. 15, 1999; Acts 2001, No. 600, § 1, eff. Aug. 15, 2001; Acts 2003, No. 213, § 1, eff. Aug. 15, 2003; Acts 2003, No. 397, § 1, eff. Jan. 1, 2004; Acts 2003, No. 473, § 1, eff. Aug. 15, 2003; Acts 2003, No. 986, § 1, eff. Aug. 15, 2003; Acts 2004, No. 216, § 2, eff. Aug. 15, 2004; Acts 2004, No. 387, § 1, eff. Aug. 15, 2004; Acts 2006, No. 97, § 1, eff. Aug. 15, 2006; Acts 2006, No. 719, § 1, eff. Aug. 15, 2006; Acts 2008, No. 160, §§ 1, 2, eff. Aug. 15, 2008; Acts 2009, No. 11, § 1, eff. June 9, 2009; Acts 2011, No. 193, § 1, eff. Aug. 15, 2011; Acts 2011, No. 257, § 1, eff. Aug. 15, 2011; Acts 2011, No. 294, § 2, eff. Aug. 15, 2011; Acts 2011, No. 317, § 3, eff. Jan. 1, 2012; Acts 2012, No. 348, § 1, eff. Aug. 1, 2012; Acts 2012, No. 377, § 1, eff. Aug. 1, 2012; Acts 2012, No. 455, § 2, eff. Aug. 1, 2012.)

Editor’s Notes. — Acts 2009, No. 138, § 3, effective August 15, 2009, repealed R.S. 17:282 referenced in the section above.

2012 Amendments. — The 2012 amendment by Act No. 348, in the last sentence of (C)(1), inserted “written knowledge test or” and substituted “R.S. 32:402.3” for “R.S. 17:282.”

The 2012 amendment by Act No. 377 added the second sentence of (B)(7)(e).

The 2012 amendment by Act No. 455, in (A)(4)(b), in the second sentence, substituted “every two years” for “annually” and deleted “at least annually” following “department shall”; in (A)(4)(d), substituted “proof of testing in a manner prescribed by the department” for “evidence to the applicant who has successfully passed the written knowledge and driving skills tests on a form approved by the department” in the first sentence and deleted the former second sentence, which read: “The applicant shall provide this form to the department before being issued a commercial driver’s license”; inserted the fifth and sixth sentences of the introductory language of (B)(2); added the last sentence of (B)(2)(a)(ii); in (F)(1), inserted “noncommercial” in the first sentence and added the last sentence; and made stylistic changes.

2011 Amendments. — The 2011 amendment by No. 193 added the second sentence of (B)(3)f).

The 2011 amendment by No. 257 added (B)(7).

The 2011 amendment by No. 294 added “his knowledge of the economic effects of littering” in (A)(1); in (A)(3), substituted “thirty-two items” for “thirty items” twice, added the second sentence and substituted “questions that are sufficient” for “questions that is sufficient”; and added “driver education course provider” in (A)(4)(a).

The 2011 amendment by No. 317 added “his knowledge of the economic effects of littering” in (A)(1); and in (A)(3), substituted “thirty-two items” for “thirty items” twice and added the second sentence.

2009 Amendments. — The 2009 amendment by No. 11 substituted “vehicle weight rating of less than twenty-six thousand one pounds” for “vehicle weight of less than twenty-six thousand pounds” in (B)(2)(a)(ii).

2008 Amendments. — Acts 2008, No. 160, §§ 1 and 2, effective August 15, 2008, deleted (B)(4)(c); substituted “may permit drivers ... the following limitations” for “may exempt the drivers of the following vehicles from the test specifications contained in Paragraph (A)(3) of this Section and devise substitute test specifications for such drivers” in (A)(8)(introductory paragraph); substituted “A farm vehicle ... the farmer’s farm” for “A farm-related service vehicle used to transport agricultural products; farm machinery, or farm supplies to and from the farm and which is not used as a contract or common carrier” in (A)(8)(b)(introductory paragraph); substituted “Subparagraph (e) of this Paragraph” for “R.S. 32:408(B)(2)(e)” in (B)(2); in (B)(2)(e), deleted “any farm vehicle utilized in agricultural movements as defined in this Chapter” following “combination of vehicles” and substituted “42 CFR Part 172” for “42 CFR Part 178”; inserted “and if the applicant passes any requisite security assessment for issuance of a particular endorsement” in (B)(2)(e); and added “This endorsement may be issued ... assessment” in (B)(3)(d).

2006 Amendments. — Acts 2006, No. 97, § 1, effective August 15, 2006, added (B)(2)(a)(ii).

Acts 2006, No. 719, § 1, effective August 15, 2006, substituted “combination of vehicles ... ten thousand pounds” for “such vehicle towing a vehicle not in excess of ten thousand pounds gross vehicle weight rating” in (B)(2)(d).

2004 Amendments. — Acts 2004, No. 216, § 2, effective August 15, 2004, inserted “his knowledge of sharing the road with motorcycles and tractor/trailer trucks” following “highway grade crossing safety” at the end of (A)(1).

Acts 2004, No. 387, § 1, effective August 15, 2004, substituted “Paragraph (A)(3) of this Section” for “Subsection (A)(3) of this Section” in (A)(8); substituted “farm-related service vehicle used to transport ... shall meet the following criteria” for “farm-vehicle controlled and operated by a farmer and used to transport agricultural products, farm machinery, or farm supplies within one hundred and fifty miles of the farm and which is not used as a contract or common carrier” in (A)(8)(b); and added (A)(8)(b)(i) and (ii).

2003 Amendments. — Acts 2003, No. 213, § 1, effective August 15, 2003, added (B)(6).

Acts 2003, No. 397, § 1, effective January 1, 2004, added (B)(3)(g), rewrote (B)(3), which read: “There shall be the following endorsements possible to the classes of commercial driver’s licenses”; substituted “‘S’—school bus” for “Any other endorsement required by the department as long as it is fully explained on the license” in (B)(3)(f).

Acts 2003, No. 473, § 1, effective August 15, 2003, added (B)(4)(c).

Acts 2003, No. 986, § 1, effective August 15, 2003, redesignated (C) as (C)(1) and inserted (C)(2).

2001 Amendments. — Acts 2001, No. 600, § 1, effective August 15, 2001, in (A)(4)(a), substituted “knowledge and skills tests to applicants” for “these tests” following “to administer,” and added “and to administer skills tests to applicants for a Class ‘A’, ‘B’, or ‘C’ commercial driver’s license” to the end of the first sentence.

1999 Amendments. — Acts 1999, No. 244, § 1, effective August 15, 1999, substituted “knowledge and skills tests” for “skills tests” throughout the section, in (A)(1), substituted “written knowledge and skills test” for “knowledge and skills test,” and inserted “the written knowledge test and” toward the end of the first sentence, in (A)(4), substituted “The knowledge and skills tests for all applicants may be administered by the department or the department may elect to authorize a third party” for “The knowledge test for all applicants must be administered by the department However, the department may elect to administer skills tests itself or to authorize a third party,” and substituted “to administer these tests for Class ‘D’ or ‘E’ drivers’ licenses” for “to administer the skills tests,” added “to include procedures which ensure confidentiality of tests” to the end of the fourth sentence, and substituted “passed the written knowledge and driving skills tests” for “passed the driving skills tests” in the next-to-last sentence.

Acts 1999, No. 458, § 1, effective August 15, 1999, inserted “written” following “must pass a” and “the written knowledge test and” following “has successfully passed” in the first sentence of (A)(1); and in (A)(4), combined and rewrote the first two sentences of former (A)(4), which read: “The knowledge test for all applicants must be administered by the department. However, the department may elect to administer skills tests itself or to authorize a third party, including another state, an employer, a private training facility or other private institution, or a department, agency or instrumentality of state or local government, to administer the skills test,” inserted “knowledge and” preceding “skills tests” in the eighth and twelfth sentences, and inserted “written knowledge and” preceding “driving skills tests” in the next-to-last sentence.

1998 1st Extraordinary Session Amendments. — Acts 1998, No. 80, § 2, effective June 16, 1998, inserted “his knowledge of railroad and highway grade crossing safety” in (A)(1); in (A)(3), deleted “‘A’, ‘B’, ‘C”’ following “Group” in the first sentence, and inserted the second sentence; and inserted “including information on railroad and highway grade crossing signage and safety procedures” in (H)(1)(h).

Quoted Statutory Material. — Acts 2011, No. 317, § 1, provides that “This Act [Acts 2011, No. 317] shall be known as the ‘Louisiana Increases Tourism Through Environmental Responsibility Act of 2011’ or ‘LITTER Act of 2011”’.

CROSS REFERENCES

Louisiana Law. — Proof of motorcycle endorsement, see La. R.S. 22:1283.

All drivers must secure license; exception; emergency vehicle exception; military personnel exceptions; violations, see La. R.S. 32:402.

Amount of fees; credit or refund; duration of license; disbursement of funds; renewal by mail or electronic commerce of Class “D” or “E” drivers’ licenses; disposition of certain fees; exception, see La. R.S. 32:412.

Reckless handling of hazardous material, see La. R.S. 32:1518.

Licensing or contracting of private training and driving instructor schools, see La. R.S. 40:1461.

Federal Law. — Hazardous materials regulations — specifications for packagings. 49 CFR 178.

Hazardous materials regulations. 49 CFR 172.
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ESTATE, GIFT & TRUST LAW

• Will Contests

•• Testamentary Capacity

••• General Overview. — In a will contest where the contesters alleged that the deceased testator was unable to read and thus lacked the capacity to make a will under former La. Rev. Stat. § 9:2442 (now La. Civ. Code Ann. art. 1577), the testator’s ability to obtain a driver’s license did not prove that he was able to read, because La. Rev. Stat. Ann. § 32:408(A)(2) allowed the test to be taken in oral, written, or automated form. Succession of McClinton, 736 So. 2d 906, 1999 La. App. LEXIS 218 (Feb. 3, 1999), writ denied by La. 99-0600, 742 So. 2d 885, 1999 La. LEXIS 1204 (La. Apr. 23, 1999).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Louisiana law does not require a Class “D” Chauffeur’s License to operate fifteen-passenger vans with a gross vehicle weight of 7000-9000 pounds which are not used for fee or hire., Opinion No. 03-0088, 2003 La. AG LEXIS 88.

§ 408.1. Third-party testing; proof of testing.

The Department of Public Safety and Corrections, public safety services, may contract with or license another state, an employer, a private driver training facility, driver education course provider, or other private institution, or a department, agency, or instrumentality of a local government to administer the skills tests as specified herein if all of the following conditions are met:

(1) The tests given by the third party are the same as those which would otherwise be given by the department.

(2) The third party has a contract or license with the department to administer skills tests for Class “D” or “E” driver’s licenses containing, at a minimum, provisions which:

(a) Allow the Department of Public Safety and Corrections, public safety services, or its representative to conduct random examinations, inspections, and audits without prior notice;

(b) Require the Department of Public Safety and Corrections, public safety services, to conduct onsite inspections at least annually;

(c) Require that all third-party examiners meet the same qualification and training standards as Department of Public Safety and Corrections, public safety services, examiners to the extent necessary to conduct skills tests in compliance herein;

(d) Require that, at least on an annual basis, designated Department of Public Safety and Corrections, public safety services, employees take the tests actually administered by the third party as if said employee were a test applicant, or that the Department of Public Safety and Corrections, public safety services, test a sample of drivers who were examined by the third party to compare pass/fail results; and

(e) Reserve unto the Department of Public Safety and Corrections, public safety services, the right to take prompt and appropriate remedial action against the third-party testers in the event that the third party fails to comply with state or federal standards for the commercial driver’s license testing program or with any other terms of the third-party contract.

(3) The third party has a contract or license with the department to administer skills tests for Class “A”, “B”, or “C” driver’s licenses which, at minimum, complies with 49 CFR 383.75. In addition, the third-party tester must initiate and maintain a surety bond in the amount of ten thousand dollars.

(4) A driver applicant who takes and passes driving tests administered by an authorized third party shall provide evidence to the state licensing agency that he has successfully passed the driving tests administered by the third party on a form approved by the department.

(5) Any third party or department employee authorized under the provisions of this Chapter to administer tests to applicants for commercial driver’s licenses who falsifies information regarding test results or applicant qualification or who in any way participates in, aids, or abets the fraudulent testing or issuance to an applicant of a commercial driver’s license or endorsement thereon shall be liable under this Chapter for civil penalties of not less than five hundred nor more than five thousand dollars per act. Furthermore, the department may establish procedures to void all transactions and any licenses issued as a result of such falsification or fraud, such procedures to be established pursuant to the Administrative Procedure Act. Any authorized third party tester suffering a sanction under the provisions of this Chapter shall forfeit his authorized third party testing status and contract and shall not qualify for such status henceforth.

(6) The principal of the third-party examiner or tester who has or is seeking a contract with the Department of Public Safety and Corrections, public safety services, to administer commercial driving examinations and tests shall consent to, pass, and pay the costs of an annual background check. (Acts 1989, No. 293, § 1, eff. June 27, 1989; Acts 2011, No. 294, § 2, eff. Aug. 15, 2011; Acts 2012, No. 455, § 2, eff. Aug. 1, 2012; Acts 2012, No. 751, § 1, eff. Aug. 1, 2012.)

LSLI 2012 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law renumbered (5) as (6) in § 408.1 as amended by Acts 2012, No. 455, § 2.

2012 Amendments. — The 2012 amendment by Act No. 455 added (5) and made a stylistic change in the section heading.

The 2012 amendment by Act No. 751 inserted “to administer skills tests for Class ‘D’ or ‘E’ driver’s licenses” in the introductory language of (2); inserted (3); redesignated former (3) and (4) as (4) and (5); and made a stylistic change.

2011 Amendments. — The 2011 amendment by No. 294, in the introductory language, added “public safety services” and “driver education course provider,” and substituted “may contract with or license another state” for “may another state”; substituted “a contract or license” for “an agreement” in the introductory language of (2); added “public safety services” in (A)(2)(a) through (A)(2)(e); and made stylistic changes.

§ 408.2. Third party testing; limitation of liability.

The third party tester, its agents, or its employees shall not be liable for any and all claims, losses, damages, costs, and other proceedings made, sustained, brought, or prosecuted in any manner based upon, occasioned by, or attributable to any injury, infringement, or damage arising from, or claimed to have arisen from, acts committed by a driver who has been given a written knowledge test or a skills test by such third party tester provided the test was administered in accordance with Louisiana rules, regulations, and laws. (Acts 1990, No. 994, § 1; Acts 1999, No. 458, § 1.)

1999 Amendments. — Acts 1999, No. 458, § 1, effective August 15, 1999, inserted “written knowledge test or a” preceding “skills test.”

§ 409. Filing of applications; use of abbreviations; release of information.

A. The driver’s license division shall file every application approved by it and arrange them alphabetically under the name of the applicant, including only applications granted, and shall assign to each applicant a distinguishing number. The driver’s license division shall also maintain an alphabetical file containing the names of all persons whose licenses have been suspended, cancelled, or revoked by it or by a court of competent jurisdiction and the reasons therefor. For purposes of the driver’s license law the department may, by regulation, require the use of an abbreviated form of an excessively lengthy name.

B. Upon written request, the department may provide information contained in these files to any interested party for a reasonable fee. These fees shall be adopted pursuant to R.S. 49:950 et seq.

C. (1) Any law enforcement officer or officer of court shall be given the option of exempting his name and the name of any member of his immediate family from release to interested parties except a law enforcement officer acting within the scope of his duties or pursuant to a court order. If a law enforcement officer or officer of the court requests the exemption, it shall be in effect until the officer or family member requests that it be changed. The office of motor vehicles shall promulgate rules and regulations as are necessary in accordance with the Administrative Procedure Act and shall provide forms to implement the provisions of this Subsection. As used in this Section, the following words shall have the following meaning, unless the context clearly indicates otherwise:

(a) “Court officer” shall mean any active or retired justice of the peace, or judge or justice from a city, parish, state, or federal court located in this state. Court officer shall also mean any district attorney, assistant district attorney, investigator, or city prosecutor in this state. Court officer shall also include any administrative law judge or the director of the division of administrative law as provided in Chapter 13-B of Title 49 of the Louisiana Revised Statutes of 1950.

(b) “Immediate family member” shall mean the spouse, child, or parent of a law enforcement or court officer or any other adult who lives in the same residence as a law enforcement or court officer.

(c) “Law enforcement officer” shall mean any active duty or retired city, parish, or state law enforcement officer, peace officer, sheriff, probation and parole officers, marshals or deputies, wildlife enforcement agents, state correctional officers, and any commissioned agent of the Louisiana Department of Public Safety and Corrections.

(2) In accordance with the provisions of 18 U.S.C. 2721, the office of motor vehicles may only release the personal information of a party who elects to exempt his name from release in accordance with the provisions of this Section for one of the following reasons:

(a) It is requested or demanded by a law enforcement officer within the scope of his duties or pursuant to a court order.

(b) Matters of motor vehicle or driver safety and theft.

(c) Motor vehicle emissions.

(d) Motor vehicle product alterations, recalls, or advisories.

(e) Performance monitoring of motor vehicles and dealers by motor vehicle manufacturers.

(f) Removal of non-owner records from the original owner records of motor vehicle manufacturers to carry out the purposes of titles I and IV of the Anti-Car Theft Act of 1992, the Automobile Information Disclosure Act (15 U.S.C. 1231 et seq.), the Clean Air Act (42 U.S.C. 7401 et seq.), and Chapters 301, 305, and 321-331 of Title 49 of the United States Code.

(3) A party who elects to exempt his name from release in accordance with the provisions of this Subsection may sign a waiver authorizing the office of motor vehicles to release his personal information to a specified third party. (Amended by Acts 1978, No. 311, § 2; Acts 1986, No. 69, § 1; Acts 2006, No. 416, § 1, eff. Aug. 15, 2006.)

2006 Amendments. — Acts 2006, No. 416, § 1, effective August 15, 2006, added (C).

CROSS REFERENCES

Louisiana Law. — Application or special certificate applications; penalties for false information, see La. R.S. 32:409.1.

Form of license; photograph, signature of licensee, anatomical gift statement, declaration of life-sustaining procedures, and additional information on license, see La. R.S. 32:410.

Application for registration, see La. R.S. 47:503.

§ 409.1. Application or special certificate applications; penalties for false information.

A. (1) If the department does not develop alternate means of ensuring that the applicant meets the requirements of the certifications listed below, the department shall require applicants for a driver’s license to make the following certifications:

(a) An applicant for a commercial driver’s license who operates or expects to operate in interstate or foreign commerce or who is otherwise subject to 49 Code of Federal Regulations Part 391, shall certify that he meets the qualification requirements contained in 49 Code of Federal Regulations Part 391, including twenty-one year age requirement, English literacy requirement, special knowledge and skills, reporting violations, and employment history.

(b) An applicant for a commercial driver’s license who operates or expects to operate entirely in intrastate commerce and who is not otherwise subject to 49 Code of Federal Regulations Part 391 shall certify that he is not subject to such provisions.

(c) An applicant shall certify and the department shall verify that the motor vehicle in which he will take or has taken the driving or skills test is representative of the type of motor vehicle he operates or expects to operate.

(d) An applicant shall certify that his driver’s license is not suspended, revoked, or cancelled; that he is not disqualified from operating a motor vehicle; and that he has not otherwise lost the privilege to drive.

(e) An applicant for a commercial driver’s license shall certify he does not have a driver’s license from more than one state or jurisdiction. Additionally, an applicant for a commercial driver’s license shall provide the department with a list of all states in which the applicant was licensed to operate any type of motor vehicle during the last ten years.

(f) Any other certification required by the department.

(2) An applicant for a driver’s license shall provide the following information:

(a) Full name.

(b) Current mailing address.

(c) Current residential address. However, law enforcement officers, court officers, and members of their immediate families as defined in R.S. 32:409(C) shall be given the option of providing their official work address or post office box address instead of a residential address. If a person exercises such option, then the person shall not be eligible for voter registration at the driver’s license facility as provided for in R.S. 18:114.

(d) Identifying information including:

(i) Date of birth (month, day, and year).

(ii) Sex.

(iii) Height.

(iv) Weight.

(v) Eye and hair color.

(vi) Social security number. Any alien individual residing in Louisiana who does not possess and is ineligible to obtain a social security number shall not be required to furnish a social security number for issuance of a Class “E” driver’s license. However, prior to the issuance of a Class “E” driver’s license, in addition to other required documentation, the department shall require the alien individual to present a document demonstrating lawful presence in the United States in a status in which the alien individual may be ineligible to obtain a social security number. The list of acceptable documents demonstrating lawful presence shall be determined by the department. The department shall maintain confidentiality of an applicant’s social security number. The department shall not deny any person a driver’s license or a renewal if that person has not obtained a government-issued social security number based on Section 7 of Pub. L. 93-579 Section (a)(1).

(vii) Signature or a mark attested to by at least one witness if the applicant cannot make a signature.

(viii) Any other information required by the department.

(ix) Repealed by Acts 1997, No. 274, § 1, effective August 15, 1997.

(x) One primary and two secondary documents of identification or two primary documents of identification from a list of acceptable documents determined by the department. However, such documentation shall include at least one of the following:

(aa) Certified copy of a birth certificate, original certificate of birth, or birth registration card or certificate issued by a state or county bureau of vital statistics with raised agency seal.

(bb) Certification of birth abroad issued by the United States Department of State.

(cc) Certificate of citizenship.

(dd) Current United States military identification card or draft record or military dependent identification card.

(ee) United States Coast Guard Merchant Mariner card.

(ff) Passport. Foreign passports must be appropriately stamped and accompanied by proper immigration documents that permit the applicant to maintain a legal presence in the United States for at least one hundred eighty calendar days; except, however, such passports and immigration documents of applicants who are employed in the agricultural industry must permit the applicant to maintain a legal presence in the United States for at least sixty calendar days.

(gg) Permanent resident alien card issued after July 1, 1997.

(hh) Native American tribal document.

(ii) In cases where none of the above is available, some document of equal significance considered by the secretary of the department or his designee to assure sufficient proof of identity.

(3) An applicant falling within the provisions of R.S. 32:403.1, 403.2, or 403.4 shall provide a medical report and all applicants shall pass a vision test.

(4) An applicant for a driver’s license shall pass a knowledge test for the type of motor vehicle he operates or expects to operate and, except as otherwise provided herein, the department has authority to waive said skills test. Every applicant shall pass a driving or skills test taken in a motor vehicle which is representative of the type of motor vehicle the applicant operates or expects to operate, or provide evidence on a form approved by the department that he has successfully passed a driving or skills test administered by an authorized third party in such a representative vehicle.

(5) An applicant for a commercial driver’s license or a chauffeur’s license shall surrender any driver’s license issued by this or any other state or jurisdiction. An applicant for a Class “E”, “Personal Vehicle” driver’s license, shall surrender any driver’s license issued by this or any other state or jurisdiction, unless such state or jurisdiction requires him to have a local driver’s license.

(6) The department shall initiate and complete a check of the applicant’s driving record to ensure that the person is not subject to any disqualifications, suspensions, revocations, or cancellations and that the driver does not have a driver’s license from more than one state. The record check for a commercial driver’s license shall include:

(a) A check of the applicant’s driving record as maintained by his current state of licensure and a check of any state in which the applicant was licensed to operate any motor vehicle during the last ten years, if any.

(b) A check with the Commercial Driver’s License Information System (CDLIS) to determine if the applicant has a commercial driver’s license, if the applicant’s license has been suspended, revoked, or cancelled, or if the applicant has been disqualified from operating a commercial motor vehicle.

(c) A check with the National Driver Register (NDR), if it is determined to be operational by the Federal Highway Administrator, to determine if the applicant:

(i) Has been disqualified from operating a motor vehicle other than a commercial motor vehicle.

(ii) Has had a license other than a commercial driver’s license suspended, revoked, or cancelled for cause in the three year period ending on the date of application.

(iii) Has been convicted of any of the offenses contained in 49 U.S.C.A. 30304(a)(3). The department may perform a similar record check for all applicants of a Class “D” chauffeur’s license or a Class “E” personal vehicle driver’s license. The department shall give full weight and consideration to such information in deciding whether to issue a driver’s license to such applicant. The department shall not issue a driver’s license to an applicant who is disqualified from operating a motor vehicle, whose driver’s license has been suspended, revoked, or canceled, or who has otherwise lost the privilege to drive in another state or jurisdiction, except for the limited exception provided in R.S. 32:404. However, inadvertent issuance of a driver’s license to such an applicant shall not be considered a breach of duty on the part of the department to the public or the individual.

(7) The department shall inform all applicants for a commercial driver’s license, subject to R.S. 32:414.2, of the implied consent provision to be tested for alcohol, controlled substances, or for any other substance which may impair his ability to safely drive and of the resultant exposures and penalties. The department shall also inform such an applicant that he may be subject to stiffer criminal and civil penalties for offenses involving a commercial motor vehicle or a commercial driver’s license. However, inadvertent failure of the department to so inform the applicant shall not be a breach of duty on the part of the department to the public or to the applicant and shall not constitute a defense in a subsequent criminal or civil action against the applicant.

(8) The department shall not knowingly issue a commercial driver’s license, a commercial special license or permit, or a provisional or temporary license, any of which would permit a person to drive a commercial motor vehicle during a period in which the person is disqualified from operating a commercial motor vehicle, the person’s noncommercial driving privilege has been revoked, suspended, or canceled, or any driver’s license held by a person is suspended, revoked, or canceled by this state or any other state where the person is licensed for a violation of any state or local law related to traffic control other than parking violations.

B. Prior to renewing a driver’s license, the department shall require the certifications specified in Subsection (A)(1); complete a check of the applicant’s record as specified in Subsection (A)(6); request and receive updates of the information specified in Subsection (A)(2); require the applicant to pass the test for a hazardous materials endorsement if he wishes to retain the endorsement; require the applicant to furnish a current medical report and pass a vision test as specified in Subsection (A)(3); require the applicant to be tested with respect to his qualifications at least every four years, provided, however, that the department may waive the actual demonstration of the applicant’s ability to operate the vehicle; and, any other requirement of the department established by rule or regulation.

C. Prior to issuing an upgrade of a driver’s license or issuing a special certificate, the department shall require the applicant to provide the certifications specified in Subsection (A)(1), complete a check of the applicant’s record as specified in Subsection (A)(6), request and receive updates of the information specified in Subsection (A)(2), and require the applicant to pass the tests related to the new vehicle group or endorsements or special certificate. The department shall require a medical report or vision test as specified in Subsection (A)(3) and any other requirement established by rule or regulation.

D. When applying to transfer a driver’s license from a previous state of domicile to this state, an applicant shall apply for a driver’s license from this state within no more than thirty days after establishing a domicile in this state. Prior to issuing a driver’s license to a person who wishes to transfer his driver’s license from another state, the department shall require the applicant to provide the certifications specified in Subsection (A)(1), complete a check of the applicant’s record as specified in Subsection (A)(6), and request updates of the information specified in Subsection (A)(2). If the applicant wishes to retain a hazardous materials endorsement, the department shall ensure that the applicant has, within two years preceding the transfer, either passed the test for such endorsement or successfully completed a hazardous materials test or training given by a third party deemed by the department to cover the same knowledge base as the state-administered test. The department shall further require the applicant to submit a medical report and to take a vision test as specified in Subsection (A)(3), to obtain the driver’s license issued by the applicant’s previous state of domicile, to require the applicant to submit to a knowledge or skills test if the department so provides by rule or regulation, and to meet any other requirements of the department established by rule or regulation.

E. If the department determines, in its check of an applicant’s license status and record prior to issuing a driver’s license, or at any time after the driver’s license is issued, that the applicant has falsified information specified in Subsection (A)(2) or any of the certifications specified in Subsection (A)(1), the department shall, within thirty days after discovering the falsification, suspend, revoke, or cancel the person’s driver’s license or his pending application. The provisions of this Subsection shall be in addition to any other penalties imposed by this Chapter. (Acts 1989, No. 293, § 1, eff. June 27, 1989; Acts 1992, No. 1009, § 2; Acts 1993, No. 382, § 1; Acts 1995, No. 801, § 1; Acts 1997, No. 111, § 1, eff. June 12, 1997; Acts 1997, No. 274, § 1, eff. Aug. 15, 1997; Acts 1997, No. 864, §§ 1, 2, eff. Aug. 15, 1997; Acts 1998, 1st Ex. Sess., No. 8, § 2, eff. Apr. 24, 1998; Acts 1999, No. 968, § 1, eff. Aug. 15, 1999; Acts 2002, 1st Ex. Sess., No. 46, § 2, eff. June 16, 2002; Acts 2003, No. 395, § 1, eff. Jan. 1, 2004; Acts 2003, No. 396, § 1, eff. Jan. 1, 2004; Acts 2006, No. 416, § 1, eff. Aug. 15, 2006; Acts 2007, No. 112, § 1, eff. Aug. 15, 2007; Acts 2010, No. 319, § 1, eff. June 18, 2010.)

2010 Amendments. — The 2010 amendment by No. 319, in (A)(6)(c)(iii), substituted “49 U.S.C.A. 30304(a)(3)” for “Section 205(A)(3) of the National Drivers Register Act of 1982” and deleted “and may charge such applicant a record check fee equal to the application for a commercial driver’s license” at the end of the second sentence.

2007 Amendments. — Acts 2007, No. 112, § 1, effective August 15, 2007, added “except, however, such passports ... at least sixty calendar days” to the end in (A)(2)(d)(x)(ff).

2006 Amendments. — Acts 2006, No. 416, § 1, effective August 15, 2006, added the last two sentences in (A)(2)(c).

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute deleted “and” following “one hundred” in (A)(2)(d)(x)(ff); and substituted “is available” for “are available” in (A)(2)(d)(x)(ii) as enacted by Acts 2002, 1st Ex. Sess., No. 46, § 2.

2003 Amendments. — Acts 2003, No. 395, § 1, effective January 1, 2004, rewrote (A)(1)(e), which read: “An applicant for a commercial driver’s license shall certify that he does not have a driver’s license from more than one state or jurisdiction”; rewrote (A)(6)(a), which read: “A check of the applicant’s driving record as maintained by his current state of licensure, if any.”

Acts 2003, No. 396, § 1, effective January 1, 2004, rewrote (A)(8), which read: “Any other requirement of the department established by rule or regulation.”

2002 Amendments. — Acts 2002, 1st Ex. Sess., No. 46, § 2, effective June 16, 2002, substituted “One” for “Unless applying for renewal of a license or the replacement of an expired license under this Chapter, one” in (A)(2)(d)(x), rewrote (A)(2)(d)(x)(dd) through (A)(2)(d)(x)(jj), which read: “(dd) Current out-of-state driver’s license.

“(ee) Current U.S. military identification card or draft record or military dependent identification card.

“(ff) U.S. Coast Guard Merchant Mariner card.

“(gg) Identification card issued by federal, state, or local government agency or entity provided it contains a photograph or information such as name, date of birth, sex, height, and address.

“(hh) Passport. Foreign passports must be appropriately stamped and accompanied by proper immigration documents.

“(ii) Native American tribal document.

“(jj) In cases where none of the above are available, some document of equal significance considered by the secretary of the department or his designee to assure sufficient proof of identity.”

1999 Amendments. — Acts 1999, No. 968, § 1, effective August 15, 1999, in (A)(2)(d)(vi), added the second, third, and fourth sentences, and added the last sentence.

1998 1st Extraordinary Session Amendments. — Acts 1998, No. 8, § 1, effective April 24, 1998, added text of (A)(2)(d)(vi); and deleted “An applicant may supply his social security number at his option. The department shall not require an applicant to furnish his social security number. The provisions of this Section shall not apply to an applicant for a commercial driver’s license” from the end of (A)(2)(d)(viii).

Quoted Statutory Material. — Acts 2010, No. 319, § 2, provides that “The provisions of this Act shall be retroactive and shall apply to any applicant for a Class ‘D’ chauffeur’s license or a Class ‘E’ personal vehicle driver’s license who paid a record check fee to the department on and after March 8, 2010. The department shall refund any such record check fee charged and collected to such applicants not later than September 1, 2010. The department shall not close regional, parish, or local offices of motor vehicles to supplant the loss in revenue as a result of this refund.”

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 14:100.12.

Information falsified by aliens; cancellation of drivers’ licenses and special identification cards, see La. R.S. 32:414.5.

Special identification cards; issuance; fees; expiration and renewal; exceptions; promulgation of rules; promotion of use; persons less than twenty-one years of age; the Protect and Save our Children Program; Selective Service Registration, see La. R.S. 40:1321.
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• State & Territorial Governments

•• Licenses. — Judgment in favor of department of public safety was reversed and remanded because the facts alleged on the face of the petition were insufficient to show that prescription had occurred on the applicant’s action for an injunction and damages based on the department’s refusal to issue a driver’s license to the applicant under the provisions of La. R.S. Ann. 32:409.1A. Perret v. La. Dep’t of Pub. Safety & Corr., 835 So. 2d 602, 2002 La. App. LEXIS 2821 (Sept. 27, 2002).

§ 410. Form of license; photograph, signature of licensee, anatomical gift statement, declaration of life-sustaining procedures, and additional information on license.

A. (1) Every application for a driver’s license and the license issued as a result of such application shall contain the photograph of the applicant or licensee, as the case may be. At the time of renewal of a license, the expired or expiring license shall be surrendered to the office of motor vehicles of the Department of Public Safety and Corrections.

(2) The Department of Public Safety and Corrections shall use such process or processes in the issuance of licenses that prohibit as nearly as possible the ability to alter or reproduce a license or to superimpose a photograph on such license without ready detection. All licenses and photo attachments shall be processed in color.

(3) (a) Every license issued shall bear thereon:

(i) The distinguishing number assigned to the applicant and shall contain the name of the state.

(ii) The applicant’s full legal name. For the purposes of this Item, an applicant’s full legal name shall be defined in compliance with the Real ID Act, if implemented. If and until such time as the Real ID Act is implemented, the applicant’s full legal name shall be defined as the given name or names that appear on an official birth certificate together with the surname as it appears on the official birth certificate, unless the surname is changed in accordance with R.S. 9:292. No other name shall be permitted to be used unless the applicant provides proof of name change granted by a district court in accordance with the law. Should the Real ID Act be implemented, the full legal name shall be defined as stated by the Real ID Act. The department shall promulgate rules and regulations as are necessary to implement the provisions of this Item.

(iii) The applicant’s mailing address and residential address, if different from the mailing address. The residential address provided for issuance of a driver’s license for any law enforcement officer, court officer, or member of his immediate family as defined in R.S. 32:409(C) shall be the residential address which appears on the driver’s license.

(iv) The dates of issuance and expiration.

(v) The group or groups of motor vehicles the applicant is authorized to operate.

(vi) The endorsements for which the driver has qualified.

(vii) Any applicable restrictions to which the applicant is subject.

(viii) Other information to identify the applicant including date of birth (month, day, and year), sex, height, weight, and eye and hair color. An applicant’s license may bear his social security number at his option.

(ix) Parish of residence code number. The parish code shall be consistent with the numerical code as designated by the secretary of state.

(b) Every applicant for a license shall write his usual signature with pen and ink in the space provided for that purpose on the license issued to him immediately upon receipt of such license, and such license shall not be valid until so signed, except in the case of a person who cannot write his or her name, and in such case he may make his mark in the presence of one attesting witness and any other information requested by the department.

(c) Every license issued shall bear thereon the words “DON’T DRINK AND DRIVE; DON’T LITTER LOUISIANA”.

(d) The magnetic strip on the back of the license shall contain only the information required in Subparagraph (a) of this Paragraph. No other personal information of any kind shall be contained on the magnetic strip. In no case shall information not included on the face of the driver’s license, including the Social Security number, be included on the magnetic strip.

(4) Every commercial driver’s license must contain a prominent statement that the license is a “Commercial Driver’s License” or “CDL”. The word “nonresident” shall be added to the face of a nonresident commercial driver’s license. The word “nonresident” shall be conspicuously and unmistakenly displayed but may be noncontiguous with the words “Commercial Driver’s License” or “CDL”. Additionally, every commercial driver’s license must state: “Holder of this license must be twenty-one years of age or older to utilize the privileges of this license in interstate commerce pursuant to 49 Code of Federal Regulations 391.11.”

(5) Beginning January 1, 2007, the office of motor vehicles of the Department of Public Safety and Corrections shall provide for a method by which an applicant has the option of including emergency contact information in the operating record of the driver’s license to which law enforcement and emergency personnel will have access.

(6) (a) Beginning July 1, 2013, the office of motor vehicles of the Department of Public Safety and Corrections shall provide a method by which an applicant may choose to include a special endorsement code on his driver’s license to indicate whether the applicant has been issued any of the following:

(i) A lifetime hunting or fishing license issued pursuant to R.S. 56:649.1 et seq.

(ii) A certificate of completion of firearm and hunter education issued pursuant to R.S. 56:699.5.

(iii) A certificate of completion of boating safety education issued pursuant to R.S. 34:851.36.

(b) Inclusion of a special endorsement code pursuant to Subparagraph (a) of this Paragraph on his driver’s license shall be solely at the option of the applicant. If applicant opts to include any such endorsement code, possession of his driver’s license which displays such endorsement code shall satisfy any requirement to possess and exhibit such license and certificate.

B. (1) (a) The Department of Public Safety and Corrections shall give the widest possible dissemination to the anatomical donation program relating to eyes, kidneys, entire bodies, etc., and shall make whatever provisions are feasible and desirable, through its drivers licensing examining offices, to enable persons desiring to make such anatomical donations to confirm their desires and intentions through the use of suitable documents to be maintained and issued in all driver’s license examining offices. Additionally the license issued by the department shall contain an indication thereon whether or not the named applicant has elected to make an anatomical gift pursuant to the provisions of this Chapter or R.S. 17:2351 et seq., said indication to be by placing an “X” in the appropriate box marked “Yes” or “No” under or adjacent to the term “anatomical gift”.

(b) The following information shall be made available free of charge to applicants for a driver’s license on a form to be promulgated by the department and maintained on file with the department:

(i) An anatomical gift statement indicating the organs donated for the purpose of transplantation or transplantation research;

(ii) A space for indicating any limitation or special wish of the donor; and

(iii) The signature of the donor and the witnesses to the signature of the donor.

(c) If the applicant elects not to execute an anatomical gift statement at the time of application, the statement shall remain blank when presented to the licensee so it can be executed by the licensee at any time after the license is issued. No other form or statement shall be required for the purpose of providing for the donation of organs.

(2) The applicant shall be asked at the time of application if he would like to be an organ donor and informed that the gift may be made either to a named donee or without the naming of a donee and the effect thereof as provided in R.S. 17:2354(D).

(3) An anatomical gift made pursuant to this Subsection may be revoked as provided in R.S. 17:2351 et seq.

(4) The state or any of its agencies, departments, or political subdivisions shall not be liable in damages or otherwise for any removal or use of any anatomical gift made pursuant to this Subsection.

(5) The attending physician, and the hospital where an anatomical gift is made or was to be made, shall not be liable for the removal, use, or the failure to remove or use any anatomical gift made pursuant to this Subsection.

(6) Except as otherwise provided in this Subsection, the document of donation and the donation shall be made pursuant to R.S. 17:2351 et seq.

(7) The department shall furnish upon request, written information to each applicant for a driver’s license or renewal thereof at the time of the application, stating that if such applicant has executed a document of gift pursuant to the Anatomical Gift Act, and if the document has been deposited in any hospital, registry office, or depository that accepts such documents for safekeeping or for facilitation of procedures after death, he may authorize the department to include on an organ donor card a notification disclosing that a document has been executed including the file number for the document. When so authorized by the applicant, the department shall in such manner and form as it determines include on the donor card a notification disclosing that a document has been executed, and disclosing the place where the document is deposited including the file number for the document, in order to provide the widest possible dissemination of the information.

C. (1) (a) The Department of Public Safety and Corrections shall give the widest possible dissemination to the declarations concerning life-sustaining procedures under the provisions of R.S. 40:1299.58.1 et seq., and shall make whatever provisions are feasible and desirable, through its driver’s licensing examining offices, to enable persons desiring to make such declarations to confirm their desires and intentions through the use of suitable documents to be maintained and issued in all driver’s license examining offices. Additionally, the license issued by the department shall contain an indication thereon whether or not the named applicant has elected to make such a declaration, said indication to be by placing an “X” in the appropriate box marked “Yes” or “No” under or adjacent to the term “living will”.

(b) If the applicant elects not to execute a declaration concerning life-sustaining procedures at the time of application, the statement shall remain blank when presented to the licensee so it can be executed by the licensee at any time after the license is issued.

(2) The applicant shall be asked at the time of application if he would like to make a declaration concerning life-sustaining procedures or a living will.

(3) The state or any of its agencies, departments, or political subdivisions shall not be liable in damages or otherwise for any declaration made pursuant to this Subsection. (Acts 1983, No. 205, § 1; Acts 1989, No. 293, § 1, eff. June 27, 1989; Acts 1990, No. 866, § 1; Acts 1990, No. 934, § 1; Acts 1995, No. 554, § 1; Acts 1997, No. 864, § 1, eff. Aug. 15, 1997; Acts 1997, No. 934, § 1, eff. Aug. 15, 1997; Acts 1998, 1st Ex. Sess., No. 8, § 2, eff. Apr. 24, 1998; Acts 1999, No. 940, § 1, eff. Aug. 15, 1999; Acts 2006, No. 416, § 1, eff. Aug. 15, 2006; Acts 2006, No. 444, § 1, eff. Aug. 15, 2006; Acts 2008, No. 594, § 1, eff. June 1, 2009; Acts 2012, No. 543, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 543 added (A)(6).

2008 Amendments. — Acts 2008, No. 594, § 1, effective August 15, 2008, added the last three sentences in (A)(3)(a)(ii).

2006 Amendments. — Acts 2006, No. 416, § 1, effective August 15, 2006, added the last sentence in (A)(3)(a)(iii).

Acts 2006, No. 444, § 1, effective August 15, 2006, added (A)(5).

1999 Amendments. — Acts 1999, No. 940, § 1, effective August 15, 1999, added (A)(3)(d).

1998 1st Extraordinary Session Amendments. — Acts 1998, No. 8, § 1, effective April 24, 1998, substituted the last sentence for “An applicant may supply his social security number at his option. The department shall not require an applicant to furnish his social security number. The provisions of this Section shall not apply to an applicant for a commercial driver’s license” in (A)(3)(a)(viii).

Quoted Statutory Material. — Acts 2008, No. 594, § 3, provides that “The provisions of this Act, except for the provisions enacting R.S. 32:707.4, shall not become effective until the implementation of the Next Generation Motor Vehicle project of the Department of Public Safety and Correction, office of motor vehicles, is finalized.”

Acts 2008, No. 807, §§ 1 and 2, provide that “(1) That in May 2005, the United States Congress enacted the REAL ID Act of 2005 (REAL ID Act) as part of the Emergency Supplemental Appropriations Act for Defense, the Global War on Terror, and Tsunami Relief Act (Public Law 109-13), which was signed by President Bush on May 11, 2005, and which becomes fully effective May 11, 2008.

“(2) That use of the federal minimum standards for state driver’s licenses and state issued identification cards will be necessary for any type of federally regulated activity for which an identification card must be displayed, including flying in a commercial airplane, making transactions with a federally licensed bank, entering a federal building, or making application for federally supported public assistance benefits, including Social Security.

“(3) That some of the intended privacy requirements of the REAL ID Act, such as the use of common machine-readable technology and state maintenance of a database that can be shared with the United States and agencies of other states, may actually make it more likely that a federally required driver’s license or state identification card, or the information about the bearer on which the license or card is based, will be stolen, sold, or otherwise used for purposes that were never intended or that are criminally related than if the REAL ID Act had not been enacted.

“(4) That these potential breaches in privacy that could result directly from compliance with the REAL ID Act may violate the right to privacy, as secured by Article I, Section 5 of the Constitution of Louisiana, of thousands of residents of Louisiana.

“(5) That the American Association of Motor Vehicle Administrators, the National Governors’ Association, and the National Conference of State Legislatures have estimated, in an impact analysis dated September 2006, that the cost to the states to implement the REAL ID Act will be more than $11 billion over five years.

“(6) That for all of these reasons, the American Association of Motor Vehicle Administrators, the National Governors’ Association, and the National Conference of State Legislatures, in a letter dated March 17, 2005, to the majority and minority leaders of the United States Senate, opposed the adoption of the REAL ID Act, but the opposition of those groups and the groups’ request that Congress rely on driver’s license security provisions already passed by Congress in the Intelligence Reform and Terrorism Prevention Act of 2004 was largely ignored by Congress.

“(7) That the mandate to the states, through federal legislation that provides no funding for its requirements, to issue what is, in effect, a national identification card appears to be an attempt to ‘commandeer’ the principles of federalism contained in the Tenth Amendment to the Constitution of the United States of America, as construed by the United States Supreme Court in New York v. United States, 505 U.S. 144 (1992), United States v. Lopez, 514 U.S. 549 (1995), and Printz v. United States, 521 U.S. 898 (1997).

“(8) That some states, or legislative bodies in some states, such as New Hampshire, Washington, and Montana have, through legislation, opposed the implementation of the REAL ID Act.

“(9) That the enactment into law by Congress of the REAL ID Act will cause unneeded expense and inconvenience to those people and was enacted by the Congress in violation of the principles of federalism contained in the Tenth Amendment to the Constitution of the United States of America, and thus the state of Louisiana will not participate in the implementation of the REAL ID Act.

“The Legislature of Louisiana does hereby direct the Department of Public Safety and Corrections, including the office of motor vehicles, not to implement the provisions of the REAL ID Act and to report to the governor any attempt by agencies or agents of the United States Department of Homeland Security to secure the implementation of the REAL ID Act through the operations of that division and department.”

Acts 2009, No. 224, § 1, provides that “The provisions of this Act, except for the provisions enacting R.S. 32:707.4 [Acts 2008, No. 594] shall become effective June 1, 2009.”

Acts 2010, No. 151, §§ 1 and 2, provide that “(1) That in May 2005, the United States Congress enacted the REAL ID Act of 2005 (REAL ID Act) as part of the Emergency Supplemental Appropriations Act for Defense, the Global War on Terror, and Tsunami Relief Act (Public Law 109-13), which was signed by President Bush on May 11, 2005, and which became effective May 11, 2008.

“(2) That in the 2008 Regular Session, Act 807 was enacted and which directed the Department of Public Safety and Corrections, including the office of motor vehicles, not to implement the provisions of the REAL ID Act and to report to the governor any attempt by agencies or agents of the United States Department of Homeland Security to secure the implementation of the REAL ID Act through the operations of that division and department.

“(3) That in June 2009, Senator Daniel Akaka introduced S.1261, the ‘Providing for Additional Security in States’ Identification Act of 2009’ (PASS ID Act) which will repeal and aim to replace the REAL ID Act of 2005, which has not yet been enacted.

“(4) That both of these acts mandate the use of federal minimum standards for state driver’s licenses and state-issued identification cards will be necessary for any type of federally regulated activity for which an identification card must be displayed, including flying in a commercial airplane, making transactions with a federally licensed bank, entering a federal building, or making application for federally supported public assistance benefits, including Social Security.

“(5) That some of the intended privacy requirements of the PASS ID Act mirror those of the REAL ID Act, such as the use of common machine-readable technology and state maintenance of a database that can be shared with the United States and agencies of other states, may actually make it more likely that a federally required driver’s license or state identification card, or the information about the bearer on which the license or card is based, will be stolen, sold, or otherwise used for purposes that were never intended or that are criminally related if the PASS ID Act is enacted.

“(6) That these potential breaches in privacy that could result directly from compliance with the PASS ID Act may violate the right to privacy, as secured by Article I, Section 5 of the Constitution of Louisiana, of thousands of residents of Louisiana.

“(7) That the proposed Pass ID Act contains provisions which authorize the states to opt out of the Act and, therefore, for the reasons stated herein, the legislature hereby utilizes this Act as its statement to the Congress that the state of Louisiana will elect not to participate in or enforce the provisions of the Pass ID Act of 2009, if enacted.

“(8) That this legislation is the same situation that REAL ID attempted to create, and at least twenty-four states have, through legislation, opposed the implementation of the REAL ID Act.

“The Legislature of Louisiana does hereby direct the Department of Public Safety and Corrections, including the office of motor vehicles, not to implement the provisions of the PASS ID Act or any future Act of Congress containing provisions substantially similar, specifically those requiring the use of a specific identification card containing machine-readable information; and to report to the governor any attempt by agencies or agents of the United States Department of Homeland Security to secure the implementation of any such Act through the operations of that division and department.”

CROSS REFERENCES

Louisiana Law. — Safety belt use; tags indicating exemption, see La. R.S. 32:295.1.

Municipal Law. — Operation of vehicles > signature of licensee. New Orleans Code of Ordinance § 154-305.

§ 411. Deposit of license in lieu of security upon arrest; receipt; licensee to have license or receipt in immediate possession; notification to vehicle owner; surrender of license; issuance of temporary permits.

A. Except as is otherwise specifically provided in this Section, the deposit of a driver’s license in connection with the issuance of a citation alleging the commission of a traffic offense is prohibited.

B. (1) An arresting officer may retain the driver’s license of an operator of a motor vehicle when that operator has been issued a citation alleging that the operator was:

(a) Operating the motor vehicle under the influence of alcohol or controlled substances.

(b) Exceeding the speed limit by twenty-five miles per hour or more.

(c) Exceeding the speed limit in a school zone.

(d) Driving with a suspended license.

(e) Drag racing.

(f) Cited for failure to maintain compulsory security.

(2) An arresting officer may retain the driver’s license of an operator when the operator was involved in an accident in which a person was injured, or when an operator:

(a) Is alleged to have committed the same offense twice within a period of one hour.

(b) Is alleged by the investigating law enforcement officer to have a medical condition which could result in suspension or revocation of his driver’s license under the provisions of R.S. 32:414(E), provided that the arresting officer first consults with his superior officer as to his specific observations and such superior officer concurs with the issuing officer’s belief.

(3) In each instance listed in this Subsection, the provisions of Subsections C through H of this Section shall apply.

C. Whenever any person lawfully possessed of a driver’s license issued to him by either:

(1) The Department of Public Safety and Corrections; or

(2) The appropriate agency of another state if such person resides in this state and either:

(a) Is on active duty with the armed forces of the United States or is a dependent of any person described in this Subparagraph; or

(b) Is enrolled in a Louisiana college or university

is arrested and charged with a violation of the Louisiana Highway Regulatory Act or any municipal or parish ordinance regulating traffic in any municipality or in any parish he shall have the option of depositing his driver’s license with the arresting officer in lieu of bail.

(3) The arresting officer shall immediately forward any license so deposited to the sheriff, district attorney, or city court clerk of the parish in which the charge is filed, except in the parish of Orleans, where the license shall be forwarded to the clerk of the traffic court. Additionally, any person described in Paragraph (2) of this Subsection must also furnish satisfactory proof of his residency in this state by either providing the arresting officer with a copy of orders assigning him, or the person whose dependent he is, to an area inside Louisiana or with a valid student identification card issued by a Louisiana college or university.

(4) This Subsection does not apply when the arresting officer has probable cause to believe that the person charged has committed an offense as defined in Title 14 of the Louisiana Revised Statutes of 1950. The arresting officer shall take these persons forthwith before the nearest or most accessible magistrate having jurisdiction.

D. Whenever any person as described in Subsection C of this Section deposits his driver’s license as provided in said Subsection, the arresting officer shall issue said person a receipt for said license upon a form approved or provided by the Department of Public Safety and Corrections, and thereafter said person shall be permitted to operate a motor vehicle upon the public highways of this state during the pendency of the case in which the license was deposited.

E. The district attorney, sheriff, or clerk of a court accepting the license as provided in Subsection C of this Section, shall forward as soon as practicable to the Department of Public Safety and Corrections, the license of a driver deposited in lieu of bail if the driver fails to appear in answer to the charge filed against him. The department shall not return, reissue, or renew the license until authorized to do so by the forwarding court.

F. (1) The licensee shall have his license in his immediate possession at all times when driving a motor vehicle and shall display it upon demand of any officer or agent of the department or any police officer of the state, parish, or municipality, except that where the licensee has previously deposited his license as provided in Subsection C of this Section, and has received a receipt, as provided in Subsection D of this Section, the licensee shall display the receipt upon demand of any officer or agent of the department or any police officer of the state, parish, or municipality, the same to serve as a substitute for the license until the license is returned to the licensee. However, when an officer or agent of the department or any police officer of the state, or any parish or municipality has reasonable grounds to believe a person has committed an offense of driving without a valid driver’s license in his possession, the police officer shall make every practical attempt based on identifying information provided by the person to confirm that the person has been issued a valid driver’s license. If the police officer determines that the person has been issued a valid driver’s license which is neither under revocation, suspension, or cancellation, but that the license is not in his possession, the peace officer shall issue a written summons to the offender in accordance with law, commanding him to appear and answer the charge.

(2) The provisions of this Subsection shall in no way limit the peace officer from issuing a citation for operating a motor vehicle without physical possession of a valid driver’s license.

G. When a person is arrested or issued a summons for a violation of R.S. 14:98 or 98.1, the arresting officer shall determine whether the person is the owner of the vehicle used. If the person is not the owner, the arresting officer, his agency of employment, or the Department of Public Safety and Corrections shall take all reasonable measures to identify and locate the registered owner and notify him of the arrest or summons. Such notification may be oral or written. A record shall be kept of whether or not such notification was given.

H. (1) When a fine is levied against a person convicted of any offense as described in Subsection C and the defendant is granted an extension of time to pay the fine, the judge of the court having jurisdiction may order the driver’s license to be surrendered to the sheriff or official of the court collecting fines for a period of time not to exceed one hundred eighty days. If, after expiration of one hundred eighty days, the defendant has not paid the fine, the sheriff or official of the court designated to collect fines shall forward the license to the Department of Public Safety and Corrections.

(2) Upon receipt of a surrendered driver’s license, the sheriff or court official responsible for collection of such fines shall issue a temporary permit for a period not to exceed one hundred eighty days or for a period of time set forth by the judge having jurisdiction. The Department of Public Safety and Corrections shall devise such temporary permits and provide for a procedure for distributing such permits, all by the promulgation of rules and regulations according to the Administrative Procedure Act. After final promulgation of such rules and regulations, or after six months from August 15, 1995, whichever occurs first, the temporary permits shall be distributed to the courts or other agencies responsible for the collection of the fines and court costs for such violations.

(3) The department shall not return, reissue, or renew a driver’s license in its possession pursuant to this Section until payment of the fine and any additional administrative cost, fee, or penalty required by the judge having the jurisdiction and any other cost, fee, or penalty required by the department. (Amended by Acts 1958, No. 512, § 1; Acts 1960, No. 591, § 1; Acts 1966, No. 64, § 1; Acts 1970, No. 490, § 1; Acts 1972, No. 59, § 1; Acts 1975, No. 497, § 1; Acts 1976, No. 185, § 1; Acts 1976, No. 520, § 1; Acts 1979, No. 699, § 1; Acts 1982, No. 294, § 1; Acts 1987, No. 586, § 1, eff. July 15, 1987, Jan. 1, 1988; Acts 1989, No. 293, § 1, eff. June 27, 1989; Acts 1993, No. 600, § 1; Acts 1995, No. 1036, § 1; Acts 1997, No. 807, § 1, eff. Aug. 15, 1997; Acts 1997, No. 1288, § 1, eff. Aug. 15, 1997; Acts 1997, No. 1296, § 3, eff. July 15, 1997.)

CROSS REFERENCES

Louisiana Law. — Possession of alcoholic beverages in motor vehicles, see La. R.S. 32:300.

Appearance upon arrest, see La. R.S. 32:391.

Vehicles improperly licensed; weighing, inspections and investigations; purchase of proper license required; penalty, see La. R.S. 47:516.

Municipal Law. — Operation of vehicles > license in immediate possession of driver. New Orleans Code of Ordinance § 154-303.

Traffic court of New Orleans: procedure > deposit of license in lieu of security upon arrest; receipt; possession; notification to vehicle owner; surrender of license; issuance of temporary permits. New Orleans Code of Ordinance § 154-136.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The proposed ordinance to be added to the Code of Baton Rouge conflicts with no state law and does not infringe on the statutory or constitutional provinces of the State’s several departments., OPINION No. 82-285, La. Atty. Gen. Op. No. 1982-285; 1982 La. AG LEXIS 563.

R.S. 32:411, OPINION NUMBER 83-980, La. Atty. Gen. Op. No. 1983-980; 1983 La. AG LEXIS 141.

The city could not pass an ordinance to permit an officer to take a driver’ license in lieu of bail for a misdemeanor offense other than a traffic violation., OPINION No. 86-197, La. Atty. Gen. Op. No. 1986-197; 1986 La. AG LEXIS 448.

The procedure set forth under R.S. 32:411 allowing a person arrested under the statute the option of depositing his license in lieu of lail does not require prior judicial approval in addition to the statute itself in order to be effective., OPINION NUMBER 88-17, La. Atty. Gen. Op. No. 1988-17; 1988 La. AG LEXIS 145.

Sheriff may not collect fee under R.S. 33:1432 (9) when an individual’s license is seized under R.S. 32:411 in lieu of bail., OPINION NUMBER 91-289, La. Atty. Gen. Op. No. 1991-289; 1991 La. AG LEXIS 273.

Act 1036 (1995) is the latest expression of legislative will. Accordingly, any retention of an individual’s driver’s license by an arresting officer pursuant to the commissioner of a traffic offense must conform with the provisions of Act 1036 (1995)., OPINION NUMBER 95-398, La. Atty. Gen. Op. No. 1995-398; 1995 La. AG LEXIS 377.

Non-resident drivers who are cited for violations of state traffic regulations in the City of Vidalia do not have the option of depositing their out-of-state driver’s licenses in lieu of bail., Opinion No. 99-115, La. Atty. Gen. Op. No. 1999-115; 1999 La. AG LEXIS 153.

Under La. R.S.32:411 A, B(1),(2) and H(3), a driver’s license may be retained only if certain requirements are met., Opinion Number 03-0224, 2003 La. AG LEXIS 326.

§ 411.1. Licensee to have license in immediate possession; notification to vehicle owner; surrender of license; issuance of temporary permits.

A. (1) Any person lawfully possessed of a driver’s license issued to him by either the Department of Public Safety and Corrections or the appropriate agency of another state if such person resides in this state shall have such license in his immediate possession at all times when driving a motor vehicle and shall display it upon demand of any officer or agent of the department or any police officer of the state, parish, or municipality.

(2) However if the person is on active duty with the armed forces of the United States or is a dependent thereof, or is enrolled in a Louisiana college or university and is charged with a violation of the Louisiana Highway Regulatory Act or any municipal or parish ordinance regulating traffic in any municipality or in any parish the provisions of C.Cr.P. Article 211.4 shall apply.

(3) Additionally, any person described in Paragraph (2) of this Subsection shall also furnish, upon demand, satisfactory proof of his residency in this state by either providing the arresting officer with a copy of orders assigning him, or the person whose dependent he is, to an area inside Louisiana or with a valid student identification card issued by a Louisiana college or university.

(4) Whenever any person who resides in this state is arrested and charged with a violation of the Louisiana Highway Regulatory Act or any municipal or parish ordinance regulating traffic in any parish or municipality such person shall be released on his own recognizance upon signing the promise to appear section of the traffic citation. This shall only apply to such persons who are not wanted for failure to appear in connection with other traffic citations or for whom a warrant has been issued for any other reason. If the offender fails to pay the fine by mail in advance of adjudication and fails to appear at the time and date indicated on the citation, the court may impose an additional penalty in an amount not to exceed the amount of the fine for the original violation.

B. When the arresting officer has probable cause to believe that the person charged has committed an offense as defined in Title 14 of the Louisiana Revised Statutes of 1950 he shall take such person forthwith before the nearest or most accessible magistrate having jurisdiction.

C. (1) When an officer or agent of the department or any police officer of the state, or any parish or municipality has reasonable grounds to believe a person has committed an offense of driving without a valid driver’s license in his possession, the police officer shall make every practical attempt based on identifying information provided by the person to confirm that the person has been issued a valid driver’s license. If the police officer determines that the person has been issued a valid driver’s license which is neither under revocation, suspension, or cancellation, but that the license is not in his possession, the peace officer shall issue a written summons to the offender in accordance with law, commanding him to appear and answer the charge.

(2) The provisions of this Subsection shall in no way limit the peace officer from issuing a citation for operating a motor vehicle without physical possession of a valid driver’s license.

D. When a person is arrested or issued a summons for a violation of R.S. 14:98 or 98.1, the arresting officer shall determine whether the person is the owner of the vehicle used. If the person is not the owner, the arresting officer, his agency of employment, or the Department of Public Safety and Corrections shall take all reasonable measures to identify and locate the registered owner and notify him of the arrest or summons. Such notification may be oral or written. A record shall be kept of whether or not such notification was given.

E. (1) When a fine is levied against a person convicted of any violation of the Louisiana Highway Regulatory Act or any municipal or parish ordinance regulating traffic in any municipality or in any parish and the defendant is granted an extension of time to pay the fine, the judge of the court having jurisdiction may order the driver’s license to be surrendered to the sheriff or official of the court collecting fines for a period of time not to exceed one hundred eighty days. If, after expiration of one hundred eighty days, the defendant has not paid the fine, the sheriff or official of the court designated to collect fines shall forward the license to the Department of Public Safety and Corrections.

(2) (a) Upon receipt of a surrendered driver’s license, the sheriff or court official responsible for collection of such fines shall issue a temporary permit for a period not to exceed one hundred eighty days or for a period of time set forth by the judge having jurisdiction. The Department of Public Safety and Corrections shall devise such temporary permits and provide for a procedure for distributing such permits, all by the promulgation of rules and regulations according to the Administrative Procedure Act. After final promulgation of such rules and regulations the temporary permits shall be distributed to the courts or other agencies responsible for the collection of the fines and court costs for such violations.

(b) The sheriff or court official responsible for issuing temporary permits pursuant to the provisions of this Subsection may prepare and issue such permits electronically to any defendant granted an extension of time to pay a fine for a violation of the Louisiana Highway Regulatory Act or any municipal or parish ordinance regulating traffic. In cases where temporary permits are issued electronically, the sheriff or court official shall sign the electronic permit in an appropriate place and shall maintain possession of the defendant’s driver’s license until the fine and all fees, costs, and penalties are paid in full or the expiration of one hundred eighty days, whichever is sooner.

(3) The department shall not return, reissue, or renew a driver’s license in its possession pursuant to this Subsection until payment of the fine and any additional administrative cost, fee, or penalty required by the judge having the jurisdiction and any other cost, fee, or penalty required by the department. (Acts 1995, No. 995, § 1; Acts 1997, No. 1296, § 3, eff. July 15, 1997; Acts 2005, No. 50, § 1, eff. June 16, 2005.)

2005 Amendments. — Acts 2005, No. 50, § 1, effective June 16, 2005, added (E)(2)(b).

CROSS REFERENCES

Louisiana Law. — Suspension of driving privileges; failure to pay criminal fines, see La. C.Cr.P. Art. 885.1.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — We conclude that the legislative intent was to not allow the sheriff to collect a bond fee when an offender signs the promise to appear section on a traffic citation., OPINION 00-223, La. Atty. Gen. Op. No. 2000-223; 2000 La. AG LEXIS 280.


§ 412. Amount of fees; credit or refund; duration of license; veteran designation; disbursement of funds; renewal by mail or electronic commerce of Class “D” or “E” drivers’ licenses; disposition of certain fees; exception.

A. (1) Every applicant for a Class “D” driver’s license, or for a renewal of a Class “D” driver’s license, except those bona fide residents of the city of New Orleans, shall pay for such basic license a fee of twenty-eight dollars and fifty cents. Seven dollars and forty-three cents of the fee shall be paid to the State Police Pension and Retirement Fund. One dollar of the fee shall be forwarded by the department to the litter abatement and education account which is created within the Conservation Fund through the provisions of R.S. 56:10(B)(15).

(2) The fee for Class “D” driver’s licenses, or renewal of a Class “D” driver’s license, issued to bona fide residents of the city of New Orleans shall be thirty-six dollars, ten dollars of which fee shall be payable by the department to the board of trustees of the police pension fund of the city of New Orleans. One dollar and twenty-three cents of the fee shall be paid to the State Police Pension and Retirement Fund. One dollar of the fee shall be forwarded by the department to the litter abatement and education account which is created within the Conservation Fund through the provisions of R.S. 56:10(B)(15).

(3) There shall be a fee of five dollars for an emergency vehicle endorsement for any vehicle group.

(4) (a) A Class “D” driver’s license shall expire on the anniversary of the birthday of the applicant which is nearest to a period of four years subsequent to the issuing of the license, unless suspended, revoked, or canceled prior to that time.

(b) Notwithstanding the provisions of Subparagraph (a) of this Paragraph, the department may issue the license for a period of less than four years in circumstances of medical limitation, limitation on lawful presence, or other special restrictions. When the department issues a license to a properly documented alien student or nonresident alien, the license shall both:

(i) Expire on the date on which the alien’s documents which demonstrate lawful presence expire, if sooner than the date specified in Subparagraph (a) of this Paragraph.

(ii) Contain a restriction code which declares that the license holder is an alien student or a nonresident alien.

(5) Every applicant for a Class “E” driver’s license, or for a renewal of a Class “E” driver’s license, except those bona fide residents of the city of New Orleans, shall pay for such basic license a fee of thirteen dollars and fifty cents, which shall be the cost of such basic license. Three dollars and seventy-five cents of the fee shall be paid to the State Police Pension and Retirement Fund. One dollar of the fee shall be forwarded by the department to the litter abatement and education account which is created within the Conservation Fund through the provisions of R.S. 56:10(B)(15).

(6) The fee for a Class “E” driver’s license, or renewal of a Class “E” driver’s license, issued to bona fide residents of the city of New Orleans shall be thirteen dollars and fifty cents, two dollars and fifty cents of which fee shall be paid by the department to the board of trustees of the police pension funds of the city of New Orleans. Two dollars and fifty cents of the fee shall be paid to the State Police Pension and Retirement Fund. One dollar of the fee shall be forwarded by the department to the litter abatement and education account which is created within the Conservation Fund through the provisions of R.S. 56:10(B)(15).

(7) (a) A Class “E” driver’s license shall expire on the anniversary of the birthday of the applicant which is nearest to a period of four years subsequent to the issuing of the license, unless suspended, revoked, or canceled.

(b) Notwithstanding the provisions of Subparagraph (a) of this Paragraph, the department may issue the license for a period of less than four years in circumstances of medical limitation, limitation on lawful presence, or other special restrictions. When the department issues a license to a properly documented alien student or nonresident alien, the license shall both:

(i) Expire on the date on which the alien’s immigration documents expire, if sooner than the date specified in Subparagraph (a) of this Paragraph.

(ii) Contain a restriction code which declares that the license holder is an alien student or a nonresident alien.

B. (1) Every applicant for a Class “A”, “B”, or “C” commercial driver’s license, or for a renewal of a basic Class “A”, “B”, or “C” commercial driver’s license, except for those bona fide residents of the city of New Orleans, shall pay for such basic license a fee of forty-one dollars. Ten dollars and eighty cents of the fee shall be paid to the State Police Pension and Retirement Fund. One dollar of the fee shall be forwarded by the department to the litter abatement and education account which is created within the Conservation Fund through the provisions of R.S. 56:10(B)(15).

(2) The fee for a basic Class “A”, “B”, or “C” commercial driver’s license, or for the renewal of a basic Class “A”, “B”, or “C” commercial driver’s license, issued to bona fide residents of the city of New Orleans shall be fifty-one dollars, ten dollars of which fee shall be paid by the department to the board of trustees of the police pension fund of the city of New Orleans. Ten dollars of the fee shall be paid to the State Police Pension and Retirement Fund. One dollar of the fee shall be forwarded by the department to the litter abatement and education account which is created within the Conservation Fund through the provisions of R.S. 56:10(B)(15).

(3) In addition to the basic fee, there shall be a skills test fee of not more than sixty dollars for commercial drivers’ licenses in Class “A”, “B”, or “C”. This fee shall be charged by the department or by a third party tester, whichever administers the test. The department may increase the maximum amount of this fee to reflect increased costs. The increased maximum fee shall be established by rule adopted in accordance with the Administrative Procedure Act, subject to oversight by the House of Representatives and Senate Committees on Transportation, Highways and Public Works. If the department elects to administer skills tests for commercial drivers’ licenses in Class “A”, “B”, or “C”, the department may charge fees for those tests. The amount of those fees shall be established in accordance with the provisions of this Paragraph. If an applicant for a commercial driver’s license in Class “A”, “B”, or “C” has successfully completed a skills test administered by a third party, the department shall not charge a skills test fee.

(4) The application fee shall be fifteen dollars which is nonrefundable.

(5) There shall be a fee of five dollars for each endorsement to the basic licenses listed in R.S. 32:408(B).

(6) Repealed by Acts 1995, No. 151, § 2.

(7) (a) (i) A Class “C” commercial driver’s license not carrying an endorsement permitting the transportation of material found to be hazardous for purposes of the Federal Hazardous Material Act, 49 United States Code 5101 et seq. or under state law or regulation shall expire on the anniversary of the birthday of the applicant which is nearest to a date of four years subsequent to the issuing of the license, unless revoked, canceled, or suspended prior to that time.

(ii) Notwithstanding the provisions of Item (i) of this Subparagraph, the department may issue the license for a period of less than four years in circumstances of medical limitations, limitation on lawful presence, or other special restrictions. When the department issues a license to a properly documented alien student or nonresident alien, the license shall both:

(aa) Expire on the date on which the alien’s immigration documents expire, if sooner than the date specified in Item (i) of this Subparagraph.

(bb) Contain a restriction code which declares that the license holder is an alien student or a nonresident alien.

(b) (i) A Class “C” commercial driver’s license carrying an endorsement permitting the transportation of materials found to be hazardous for purposes of the Federal Hazardous Material Act, 49 United States Code 5101 et seq. or under state law or regulation shall expire on the anniversary of the birthday of the applicant which is nearest to a date of four years subsequent to the issuing of the license, unless revoked, canceled, or suspended prior to that time.

(ii) Notwithstanding the provisions of Item (i) of this Subparagraph, the department may issue the license for a period of less than four years in circumstances of medical limitation, limitation on lawful presence, or other special restrictions. When the department issues a license to a properly documented alien student or nonresident alien, the license shall both:

(aa) Expire on the date on which the alien’s immigration documents expire, if sooner than the date specified in Item (i) of this Subparagraph.

(bb) Contain a restriction code which declares that the license holder is an alien student or a nonresident alien.

(c) (i) A Class “B” commercial driver’s license shall expire on the anniversary of the birthday of the applicant which is nearest to a date of four years subsequent to the issuing of the license, unless revoked, canceled, or suspended prior to that time.

(ii) Notwithstanding the provisions of Item (i) of this Subparagraph, the department may issue the license for a period of less than four years in circumstances of medical limitation, limitation on lawful presence, or other special restrictions. When the department issues a license to a properly documented alien student or nonresident alien, the license shall both:

(aa) Expire on the date on which the alien’s immigration documents expire, if sooner than the date specified in Item (i) of this Subparagraph.

(bb) Contain a restriction code which declares that the license holder is an alien student or a nonresident alien.

(d) (i) A Class “A” commercial driver’s license shall expire on the anniversary of the birthday of the applicant which is nearest to a date of four years subsequent to the issuing of the license, unless revoked, canceled, or suspended prior to that time.

(ii) Notwithstanding the provisions of Item (i) of this Subparagraph, the department may issue the license for a period of less than four years in circumstances of medical limitation, limitation on lawful presence, or other special restrictions. When the department issues a license to a properly documented alien student or nonresident alien, the license shall both:

(aa) Expire on the date on which the alien’s immigration documents expire, if sooner than the date specified in Item (i) of this Subparagraph.

(bb) Contain a restriction code which declares that the license holder is an alien student or a nonresident alien.

(e) (i) (aa) Every applicant seventy years of age or older for a Class “E” driver’s license, or for the renewal of a Class “E” driver’s license, except those bona fide residents of the city of New Orleans, shall pay for such basic license a fee of four dollars and fifty cents, which shall be the cost of the license. The license shall expire on the anniversary of the birthday of the applicant which is nearest to a date of four years subsequent to the issuing of the license, unless revoked, canceled, or suspended.

(bb) Notwithstanding the provisions of R.S. 32:412(B)(7)(e)(i)(aa), the department may issue the license for a period of less than four years in circumstances of medical limitation, limitation on lawful presence, or other special restrictions. When the department issues a license to a properly documented alien student or nonresident alien, the license shall both:

(I) Expire on the date on which the alien’s immigration documents expire, if sooner than the date specified in Subitem (aa) of this Item.

(II) Contain a restriction code which declares that the license holder is an alien student or a nonresident alien.

(cc) Fifty cents of the fee shall be paid to the office of state police. One dollar and fifty cents of the fee shall be paid to the State Police Pension and Retirement Fund. One dollar of the fee shall be forwarded by the department to the litter abatement and education account which is created within the Conservation Fund through the provisions of R.S. 56:10(B)(15).

(I) Every applicant seventy years of age or older for a Class “D” driver’s license, or for the renewal of a Class “D” driver’s license, except those bona fide residents of the city of New Orleans, shall pay for such basic license a fee of fourteen dollars and seventy-five cents, which shall be the cost of the license. The license shall expire on the anniversary of the birthday of the applicant which is nearest to the date of four years subsequent to the issuing of the license, unless revoked, canceled, or suspended.

(II) Notwithstanding the provisions of R.S. 32:412(B)(7)(e)(i)(dd)(I), the department may issue the license for a period of less than four years in circumstances of medical limitation, limitation on lawful presence, or other special restriction. When the department issues a license to a properly documented alien student or nonresident alien, the license shall both expire on the date for which the alien’s immigration documents expire, if sooner than the date specified in Subsubitem (I) of this Subitem, and contain a restriction code which declares that the license holder is an alien student or a nonresident alien.

(ee) Three dollars and seventy-one cents of the fee shall be paid to the State Police Pension and Retirement Fund. One dollar of the fee shall be forwarded by the department to the litter abatement and education account which is created within the Conservation Fund through the provisions of R.S. 56:10(B)(15).

(ii) (aa) Every applicant seventy years of age or older for a Class “E” driver’s license, or for the renewal of a Class “E” driver’s license, issued to bona fide residents of the city of New Orleans, shall pay for such basic license a fee of four dollars and fifty cents, which shall be the cost of the license. This license shall expire on the anniversary of the birthday of the applicant which is nearest to a date of four years subsequent to the issuing of the license, unless revoked, canceled, or suspended.

(bb) Notwithstanding the provisions of R.S. 32:412(B)(7)(e)(ii)(aa), the department may issue the license for a period of less than four years in circumstances of medical limitation, limitation on lawful presence, or other special restriction. When the department issues a license to a properly documented alien student or nonresident alien, that license shall both expire on the date for which the alien’s immigration documents expire, if sooner than the date specified in Subitem (aa) of this Item, and contain a restriction code which declares that the license holder is an alien student or a nonresident alien.

(cc) One dollar of the fee shall be paid to the Board of Trustees of the Police Pension Fund of the city of New Orleans. One dollar of the fee shall be paid to the State Police Pension and Retirement Fund. One dollar of the fee shall be forwarded by the department to the litter abatement and education account which is created within the Conservation Fund through the provisions of R.S. 56:10(B)(15).

(dd) (I) Every applicant seventy years of age or older for a Class “D” driver’s license, or for the renewal of a Class “D” driver’s license, issued to bona fide residents of the city of New Orleans, shall pay for such basic license a fee of eighteen dollars and fifty cents, which shall be the cost of the license. This license shall expire on the anniversary of the birthday of the applicant which is nearest to the date of four years subsequent to the issuing of the license, unless revoked, canceled, or suspended.

(II) Notwithstanding the provisions of R.S. 32:412(B)(7)(e)(ii)(dd)(I), the department may issue the license for a period of less than four years in circumstances of medical limitation, limitation on lawful presence, or other special restriction. When the department issues a license to a properly documented alien student or nonresident alien, the license shall both expire on the date for which the alien’s immigration documents expire, if sooner than the date specified in Subsubitem (I) of this Subitem, and contain a restriction code which declares that the license holder is an alien student or a nonresident alien.

(ee) Five dollars of the fee shall be payable by the department to the board of trustees of the police pension fund of the city of New Orleans. Sixty-one cents of the fee shall be paid to the State Police Pension and Retirement Fund. One dollar of the fee shall be forwarded by the department to the litter abatement and education account which is created within the Conservation Fund through the provisions of R.S. 56:10(B)(15).

(8) Persons who hold certain specified licenses issued by the office of motor vehicles and who apply for other specified licenses issued by the office of motor vehicles shall receive credit for the unexpired portion of the first license. The credit shall be computed in accordance with the provisions of Paragraph (9) of this Subsection. As used in this Paragraph, the phrase “prior provisions of law” means provisions of law in effect prior to the effectiveness of Act No. 293 of the 1989 Regular Session of the Legislature (the “Commercial Drivers License Law”). The three circumstances in which credit shall be given are as follows:

(a) When a person who holds a Class “B”, “C”, or “D” license issued under prior provisions of law applies for a Class “A”, “B”, or “C” commercial driver’s license issued under current provisions of law.

(b) When a person who holds a Class “B”, “C”, or “D” license issued under current provisions of law applies for a commercial driver’s license of a higher class.

(c) When a person who holds a Class “A” driver’s license issued under prior provisions of law or a Class “E” personal vehicle driver’s license issued under current provisions of law applies for any commercial driver’s license or chauffeur’s license.

(9) The credit shall be computed on a basis under which each month from the date of the issuance of the existing license to the date of the expiration of the license shall be given an equal monetary value. The applicant shall be given credit toward the fee for the license for which the applicant has applied based on the monetary value of the remaining months of validity of the existing license. In computing the credit, only whole months shall be used.

C. (1) The addition of a motorcycle or motor scooter endorsement to a basic license will require, besides the specific examination for such vehicles, the payment of an additional fee of eight dollars. If the motorcycle endorsement is to any license which is valid for less than four years, the fee for the endorsement will be four dollars.

(2) Notwithstanding any provisions of law to the contrary and subject to the exceptions contained in Article VII, Section 9(A) of the Constitution of Louisiana, the amount of five dollars from the fee for a motorcycle or motor scooter endorsement to a basic license, or the amount of two dollars from the fee if the motorcycle endorsement for any person is to a license that is valid for only less than four years shall be credited to the Bond Security and Redemption Fund. After a sufficient amount is allocated from that fund to pay all obligations secured by the full faith and credit of the state which become due and payable within any fiscal years, the treasurer shall pay an amount equal to the fees paid into the Bond Security and Redemption Fund pursuant to this Paragraph into a special fund which is hereby created in the state treasury and designated as the “Motorcycle Safety, Awareness, and Operator Training Program Fund”, hereinafter referred to as the “fund”. The monies credited to the fund shall be used solely for operator training, instructor training, and motorcycle safety and awareness programs. Any unexpended and unencumbered monies remaining to the credit of the fund on June thirtieth of each year, after all appropriations of the preceding fiscal year have been made, shall revert to the state general fund. The monies in the fund shall be expended solely from year to year as appropriated by the legislature for the purposes of motorcycle safety and awareness and operator training. Any amounts earned through investment of the monies in the fund shall revert to the state general fund.

D. (1) Upon application and payment of the fee imposed by this Chapter and subject to the requirements of R.S. 32:408, a license shall be renewable on or before its expiration. An application for renewal may be made at any time within one hundred eighty days prior to expiration unless the renewal is otherwise restricted by the department.

(2) Each person who is less than seventy years of age and who applies for the renewal of a license which expired more than ten days prior to the date of the application shall pay a late fee of fifteen dollars. The late fee shall not affect the criminal penalties imposed by R.S. 32:402 and 427.

(3) A Class “D” or “E” operator’s license may be renewed by mail or electronic commerce, except as follows:

(a) No renewal by mail or electronic commerce shall be granted to any person who is seventy years of age or older.

(b) No renewal by mail or electronic commerce shall be granted if the license was renewed by mail or electronic commerce at the last occurrence of its expiration.

(c) No renewal by mail or electronic commerce shall be granted if the previously issued license has been expired for more than twelve months, or has been suspended, revoked, canceled, or lost, or if it is in the possession of a law enforcement agency as a result of an accusation that the driver has violated a traffic law. A Class “D” or “E” driver’s license may be renewed by mail or electronic commerce if the license has been expired for a period of twelve months or less and the applicant is otherwise eligible to renew the license by mail or electronic commerce. An applicant for renewal by mail or electronic commerce of an expired Class “D” or “E” driver’s license shall pay a special late fee of ten dollars. There shall be no grace period for imposition of the special late fee.

(d) The department may establish rules and regulations to grant or deny renewal by mail in cases where a Louisiana resident is temporarily domiciled out of state or out of country, or temporarily residing, employed, or attending school in another state or foreign country, even if the resident does not meet the qualification criteria under this Section.

(e) No renewal by mail or electronic commerce shall be granted to alien students or nonresident aliens.

(4) The renewal by mail or electronic commerce shall include the following:

(a) A statement from the applicant that he has not experienced any loss of consciousness other than normal sleep and has no current physical or mental condition which would impair his ability to operate a motor vehicle safely.

(b) Repealed by Acts 1995, No. 1015, § 2.

(c) A statement from the applicant indicating that all motor vehicles owned by the applicant are covered by liability insurance or security and said coverage will be maintained until such time as a vehicle is no longer utilized on the highways of this state, or until a vehicle is transferred to another.

(5) Upon receipt of the required statements by the department and upon renewal of the license, the state shall not be liable for any property damages, injuries, or deaths that may arise from an applicant’s involvement in an accident where said accident can be attributed to the applicant’s medical condition that may have existed which rendered him incapable of operating a motor vehicle safely.

(6) When a license is renewed by mail or electronic commerce, the secretary shall issue evidence of renewal which shall be affixed to the previously issued license to indicate the date the license expires in the future.

(7) The secretary of the department, in accordance with the Administrative Procedure Act, shall promulgate rules and regulations as are necessary to implement the provisions of Paragraphs (3), (4), (5), and (6) of this Subsection.

(8) The ten-dollar special late fee for the renewal of an expired Class “D” or “E” driver’s license by mail or electronic commerce shall be forwarded to the state treasurer for deposit into the Office of Motor Vehicles Customer Service and Technology Fund created pursuant to the provisions of R.S. 32:429.2.

E. If the failure to make timely application is attributable to the fact that the applicant has had no occasion to operate a motor vehicle since the expiration date, then the additional fee shall be waived upon the filing of an affidavit by the applicant to evidence this fact.

F. (1) The Louisiana driver’s license, regardless of its class, issued to any person who serves in the Peace Corps or the armed forces of the United States stationed outside the state of Louisiana, and his dependents who are residing with him, if such license has not been revoked or suspended, shall be considered valid during the period of service in the armed forces or the Peace Corps and for a period of sixty days after discharge from such service. Any person to whom this Subsection applies shall be exempt from any late fees provided the person makes an application for renewal within sixty days of the date in which the applicant, or the person upon whom the applicant is dependent, is discharged from the armed forces or terminates his service with the Peace Corps.

(2) Any person to whom this Subsection applies, while operating a motor vehicle, shall carry upon his person the last license issued to him and conclusive evidence that he is a member of the United States armed forces or the Peace Corps, and if discharged from the armed forces, a copy of such discharge or proof of his last date of service with the Peace Corps. The dependent of a person in such service shall carry upon his person the last license issued to him and copies of conclusive evidence that the person upon whom they are dependent is a member of the armed forces or the Peace Corps, and if such person has been discharged or has terminated his position with the Peace Corps, a copy of such discharge or proof of his last date of service with the Peace Corps, respectively.

(3) As used in this Subsection, the term “dependent” means a spouse or minor child.

G. It shall be unlawful for any person to drive a motor vehicle on any public street, road, or highway of this state with an expired driver’s license.

H. Each person who takes a test a second or subsequent time, whether written or driving, which is administered by the office of motor vehicles in connection with an application for the issuance or renewal of a driver’s license shall pay a testing fee. The fee shall not be refundable. The office of motor vehicles shall establish the fee by rule adopted in accordance with the Administrative Procedure Act. The amount of the fee shall not exceed ten dollars. The fees collected under the provisions of this Subsection shall be deposited immediately upon receipt into the state treasury.

(2), (3) Repealed by Acts 2012, No. 834, § 13, effective July 1, 2012.

(I) (1) The Louisiana driver’s license, regardless of its class, issued to any person who is required to register as a sex offender pursuant to R.S. 15:542 and R.S. 15:542.1 shall contain a restriction code which declares that the license holder is a sex offender. The secretary of the Department of Public Safety and Corrections shall comply with the provisions of this Subsection and the driver’s license shall include the words “sex offender” which shall be orange in color.

(2) Any person to whom this Subsection applies shall carry upon his person the last driver’s license issued to him.

(3) The department shall issue a license required pursuant to this Subsection for a period of one year. When the department issues a license pursuant to this Subsection the license shall be valid for a period of one year from the date of issuance.

(4) Any person to whom this Subsection applies shall personally appear at a motor vehicle field office to renew his driver’s license every year, in addition to the yearly reregistration pursuant to R.S. 15:542 et seq. Reregistration shall include the submission of current information to the department and the verification of registration information, including the street address and telephone number of the registrant; name, street address and telephone number of the registrant’s employer, and any other registration information that may need to be verified. Upon successful completion of reregistration, the bureau shall electronically transmit this fact to the office of motor vehicles which may then proceed to renew the driver’s license. In order to reimburse the office of motor vehicles for the cost of a yearly issuance, the regular renewal fee shall be collected at each renewal pursuant to this Subsection.

(5) The provisions of this Subsection shall apply to all registered sex offenders regardless of the date of conviction.

J. Notwithstanding any law to the contrary, any child who is in foster care, as defined in Article 603 of the Louisiana Children’s Code, may obtain a driver’s license without charge.

K. Upon request, the word “Veteran” shall be exhibited in the color black below the person’s photograph on the driver’s license regardless of its class, upon presentation of a copy of the person’s DD Form 214, issued by the United States Department of Defense or equivalent, as established by administrative rule. No additional fee shall be charged to include such designation. The deputy secretary of the Department of Public Safety and Corrections, public safety services, shall comply with the provisions of this Subsection. The deputy secretary of the Department of Public Safety and Corrections, public safety services, shall establish rules and regulations as are necessary to implement the provisions of this Subsection. (Acts 1991, No. 351, § 1; Acts 1991, No. 389, § 1; Acts 1991, No. 936, § 1, eff. July 24, 1991; Acts 1993, No. 227, § 1; Acts 1993, No. 348, § 1; Acts 1993, No. 382, § 1; Acts 1993, No. 578, § 1; Acts 1993, No. 1027, § 1, eff. June 27, 1993; Acts 1995, No. 151, §§ 1, 2; Acts 1995, No. 1015, §§ 1, 2; Acts 1997, No. 786, § 1, eff. Aug. 15, 1997; Acts 2000, 1st Ex. Sess., No. 6, § 1, eff. Apr. 12, 2000; Acts 2001, No. 602, § 1, eff. Aug. 15, 2003; Acts 2002, 1st Ex. Sess., No. 46, § 2, eff. June 16, 2002; Acts 2003, No. 417, § 1, eff. Aug. 15, 2003; Acts 2003, No. 527, § 2, eff. Aug. 15, 2003; Acts 2004, No. 363, § 1, eff. Aug. 15, 2007; Acts 2006, No. 663, § 2, eff. Aug. 15, 2006; Acts 2008, No. 544, § 6(B), eff. July 1, 2008; Acts 2009, No. 349, § 1, eff. July 1, 2009; Acts 2011, 1st Ex. Sess., No. 9, § 1, eff. June 12, 2011; Acts 2011, No. 265, §§ 2, 6, eff. July 1, 2011; Acts 2012, No. 356, § 1, eff. Aug. 1, 2012; Acts 2012, No. 398, § 1, eff. July 1, 2012; Acts 2012, No. 834, §§ 5, 13, eff. July 1, 2012.)

Editor’s Notes. — Acts 2011, No. 265, § 6, effective July 1, 2011, repealed Section 3 of Act No. 527 of the 2003 Regular Session of the Legislature, Act No. 363 of the 2004 Regular Session of the Legislature, and Act 190 of the 2007 Regular Session of the Legislature, and the amendments on R.S. 32:412(A)(1), (2), (5), (6), (B)(1), (2), (7)(e)(i)(aa), (dd)(I), (e)(ii)(aa), and (dd)(I) made by Act No. 9 of the 2011 First Extraordinary Session of the Legislature.

Acts 2007, No. 190, § 1, provides that the provisions of the Act 527 of the 2003 Regular Session shall cease to be effective on August 15, 2011.

Acts 2007, No. 190, § 2, provides that the provisions of the Act 363 of the 2004 Regular Session shall become effective on August 15, 2011.

LSLI 2012 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute merged the identical amendments to R.S. 32:412(K) as amended by Acts 2012, No. 356, § 1 and by Acts 2012, No. 398, § 1.

2012 Amendments. — The 2012 amendment by Act No. 356 inserted “veteran designation” in the section heading; and added (K).

The 2012 amendment by Act No. 398 added (K).

The 2012 amendment by Act No. 834 deleted “subject to the following provisions: (1) The fees shall be” following “Subsection shall be” in the present last sentence of (H); and repealed (H)(2) and (H)(3).

2011 Amendments. — The 2011 amendment by No. 265 substituted “the city of New Orleans” for “cities having a population in excess of four hundred fifty thousand” and similar language in (A)(1), (A)(2), (A)(5), (A)(6), (B)(1), (B)(2), (B)(7)(e)(i)(aa), (B)(7)(e)(i)(dd)(I), (B)(7)(e)(ii)(aa) and (B)(7)(e)(ii)(dd)(I); and substituted “litter abatement and education account which is created within the Conservation Fund through the provisions of R.S. 56:10(B)(15)” for “environmental education division within the Department of Wildlife and Fisheries, office of wildlife” in (A)(1), (A)(2), (A)(5), (A)(6), (B)(1), (B)(2), (B)(7)(e)(i)(cc), (B)(7)(e)(i)(ee), (B)(7)(e)(ii)(cc) and (B)(7)(e)(ii)(ee).

2011 1st Extraordinary Session Amendments. — The 2011 amendment by No. 9 substituted “the city of New Orleans” for “cities having a population in excess of four hundred fifty thousand” and similar language in (A)(1), (A)(2), (A)(5), (A)(6), (B)(1), (B)(2), (B)(7)(e)(i)(aa), (B)(7)(e)(i)(dd)(I), (B)(7)(e)(ii)(aa) and (B)(7)(e)(ii)(dd)(I).

2009 Amendments. — The 2009 amendment by No. 349 added “exception” in the section heading; and added (J).

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “environmental education division within Department of Wildlife and Fisheries, office of wildlife” for “office of environmental education” throughout the section.

2006 Amendments. — Acts 2006, No. 663, § 2, effective August 15, 2006, added (I).

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated items and subitems of Subparagraphs (A)(4)(b), (A)(7)(b), and (B)(7)(a)-(e) as amended by Acts 2002, 1st Ex. Sess., § 2.

2004 Amendments. — Acts 2004, No. 363, § 1, effective August 15, 2007, deleted “One dollar of the fee shall be forwarded by the department to the office of environmental education” as last sentence in (A)(1), (2), (5) and (6), and in (B)(1), (2), (7)(e)(i)(cc), (7)(e)(i)(ee), (7)(e)(ii)(cc), and (7)(e)(ii)(ee); substituted “a fee of twenty-seven dollars and fifty cents” for “a fee of twenty-eight dollars and fifty cents” in (A)(1); substituted “thirty-five dollars” for “thirty-six dollars” in (A)(2); substituted “a fee of twelve dollars and fifty cents” for “a fee of thirteen dollars and fifty cents” in (A)(5); substituted “twelve dollars and fifty cents” for “thirteen dollars and fifty cents” in (A)(6); substituted “a fee of forty dollars” for “a fee of forty-one dollars” in (B)(1); substituted “fifty dollars” for “fifty-one dollars” in (B)(2); substituted “a fee of three dollars and fifty cents” for “a fee of four dollars and fifty cents” in (B)(7)(e)(i)(aa); substituted “a fee of thirteen dollars and seventy-five cents” for “a fee of fourteen dollars and seventy-five cents” in (B)(7)(e)(i)(dd)(I); substituted “a fee of three dollars and fifty cents” for “a fee of four dollars and fifty cents” in (B)(7)(e)(ii)(aa); and substituted “a fee of seventeen dollars and fifty cents” for “a fee of eighteen dollars and fifty cents” in (B)(7)(e)(ii)(dd).

2003 Amendments. — Acts 2003, No. 417, § 1, effective August 15, 2003, in (D)(3)(c), substituted “twelve months” for “six months” in two places, and substituted “previously issued license has been expired” for “previously issued license is expired.”

Acts 2003, No. 527, § 2, effective August 15, 2003, in (A)(1), substituted “twenty-eight dollars and fifty cents” for “twenty-seven dollars and fifty cents” in the first sentence, substituted.

“Seven dollars and forty-three cents of the fee shall” for “twenty-seven percent of which fee shall” in the second sentence, and added the third sentence; in (A)(2), substituted “thirty-six dollars” for “thirty-five dollars,” substituted “One dollar and twenty-three cents of the fee shall” for “and three and one-half percent of which fee shall,” and added the third sentence; in (A)(5), substituted “four hundred fifty thousand” for “four hundred and fifty thousand,” substituted “fee of thirteen dollars and fifty cents” for “fee of twelve dollars and fifty cents,” and substituted “Three dollars and seventy-five cents of the fee shall” for “thirty percent of which fee shall,” and added the third sentence; in (A)(6), substituted “four hundred fifty thousand shall be thirteen dollars and fifty cents” for “four hundred and fifty thousand shall be twelve dollars and fifty cents,” substituted “Three dollars and seventy-five cents of the fee shall” for “thirty percent of which fee shall,” and added the third sentence; rewrote (B)(1), which read: “Every applicant for a Class ‘A’, ‘B’, or ‘C’ commercial driver’s license, or for a renewal of a basic Class ‘A’, ‘B’, or ‘C’ commercial driver’s license, except for those bona fide residents of cities having a population in excess of four hundred and fifty thousand, shall pay for such basic license a fee of forty dollars. twenty-seven percent of which fee shall be paid to the State Police Pension and Retirement Fund”; in (B)(2), substituted “four hundred fifty thousand shall be fifty one dollars” for four hundred and fifty thousand shall be fifty dollars,” substituted “Ten dollars of the fee shall” for “and twenty percent of which fee shall,” and added the third sentence; in (B)(7)(e)(i)(aa), substituted “license a fee of four dollars and fifty cents” for “license a fee of three dollars and fifty cents”; in (B)(7)(e)(i)(cc), substituted “One dollar and fifty cents” for “and one dollar and fifty cents,” and added the third sentence; substituted “fourteen dollars and seventy-five cents” for “thirteen dollars and seventy-five cents” in (B)(7)(e)(i)(dd)(I); in (B)(7)(e)(i)(ee), substituted “Three dollars and seventy-one cents of the fee” for “Twenty-seven percent of the fee,” and added the second sentence; substituted “four dollars and fifty cents” for “three dollars and fifty cents” in (B)(7)(e)(i)(ii)(aa); in (B)(7)(e)(i)(ii)(cc), substituted “One dollar of the fee” for “and one dollar of the fee” and added the third sentence, substituted “eighteen dollars and fifty cents” for “seventeen dollars and fifty cents” in (B)(7)(e)(i)(ii)(dd)(I); and in (B)(7)(e)(i)(ii)(ii)(ee), substituted “Sixty-one cents of the fee” for “and three and one half percent of the fee,” and added the third sentence.

2002 Amendments. — Acts 2002, 1st Ex. Sess., No. 46, § 2, effective June 16, 2002, added (A)(4)(b) and (A)(7)(b); in (B), substituted “5101” for “1801” throughout the section; redesignated (B)(7)(a) as (B)(7)(a)(i), (B)(7)(b) as (B)(7)(b)(i), (B)(7)(c) as (B)(7)(c)(i), (B)(7)(d) as (B)(7)(d)(i), the first two sentences of (B)(7)(e)(i) as (B)(7)(e)(i)(aa), the third of (B)(7)(e)(i) as (B)(7)(e)(i)(cc) and the last three sentences of (B)(7)(e)(i); added (B)(7)(e)(i)(dd)(I); added (B)(7)(a)(ii), (B)(7)(b)(ii), (B)(7)(c)(ii), (B)(7)(d)(ii), (B)(7)(e)(i)(bb), and (7)(e)(i)(dd)(II); rewrote the second sentence in (D)(1), which read: “An application for renewal may be made at any time within ninety days prior to expiration”; and added (D)(3)(e).

2001 Amendments. — Acts 2001, No. 602, § 1, effective August 15, 2001, repealed (D)(3)(a), which read: “(a) No renewal by mail shall be granted if the applicant’s individual driving record indicates that within two years preceding the date of the application the individual has been convicted of a moving violation, as the department defines by rule, committed in this state or of an offense described in R.S. 32:414”; redesignated the remaining provisions accordingly.

2000 Amendments. — Acts 2000, 1st. Ex. Sess., No. 6, § 1, effective April 12, 2000, rewrote the section heading, which read: “Amount of fees; credit or refund; duration of license; disbursement of funds; renewal by mail of Class ‘D’ or ‘E’ drivers’ licenses”; added (D)(8); inserted “or electronic commerce” following “by mail” in (D)(3), (D)(3)(b), (D)(3)(d), (D)(4), and (D)(6), and in two places in (D)(3)(c); in (D)(3)(d), inserted “for more than six months” following “is expired,” and added the last two sentences; and inserted “as are necessary” following “rules and regulations” near the middle of (D)(7).

Quoted Statutory Material. — Acts 2006, No. 663, § 7, provides that “If any provision or item of this Act, or the application thereof, is held invalid, such invalidity shall not affect other provisions, items, or applications of the act which can be given effect without the invalid provision, item, or application and to this end the provisions of this Act are hereby declared severable.”

Acts 2012, No. 834, § 14, provides that “The state treasurer is authorized and directed to transfer any balances remaining in the funds repealed and abolished in Sections 1 through 13 of this Act [Acts 2012, No. 834] to the state general fund.”

CROSS REFERENCES

Louisiana Law. — Increase in pensions; sale of drivers’ licenses, see La. R.S. 11:1329.

Failure to register and notify as a sex offender or child predator; penalties, see La. R.S. 15:542.1.4.

Motorcycle Safety, Awareness, and Operator Training Program; fund, see La. R.S. 32:402.3.

Application; fee; duration of license, see La. R.S. 32:403.

Suspension, revocation, renewal, and cancellation of licenses; judicial review, see La. R.S. 32:414.

Special funds and dedication of money, see La. R.S. 49:308.3.

Annual report to governor; estimate of proposed expenditures; particular funds; warrants; vouchers; surplus funds, see La. R.S. 56:10.

JUDICIAL DECISIONS
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CRIMINAL LAW & PROCEDURE

• Arrests

•• Probable Cause

CRIMINAL LAW & PROCEDURE

• Arrests

•• Probable Cause. — Because police officers had probable cause to arrest defendant for driving without a valid license in violation of La. Rev. Stat. Ann. § 32:412(G), the contraband they discovered incident to the legal arrest was properly admissible in defendant’s prosecution on cocaine charges. State v. Randall, 718 So. 2d 590, 1998 La. App. LEXIS 2549 (Aug. 26, 1998).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Additional two dollar fee for motorcycle endorsement to fund motorcycle education class is tax, not fee therefore, shouldn’t be introduced in odd-numbered year., OPINION NUMBER 83-411, La. Atty. Gen. Op. No. 1983-411; 1983 La. AG LEXIS 554.

§ 412.1. Handling charges; exception.

A. Except as provided for in Subsection D of this Section, the office of motor vehicles shall collect, in addition to any fee authorized by law, a handling charge of eight dollars for each of the following transactions:

(1) Class D and Class E drivers’ licenses:

(a) New applications.

(b) Renewals.

(c) Duplicates.

(d) Valid without photo.

(2) Identification cards:

(a) New applications.

(b) Renewals.

(c) Duplicates.

(3) Vehicle titling and registration:

(a) New vehicle or out-of-state title.

(b) Transfer of ownership.

(c) Record and cancel mortgage.

(d) Lost plate and sticker.

(e) Conversion of license plate.

(f) Duplicate title.

(g) Letter of authorization to operate an unregistered vehicle.

(h) Motor vehicle inspection sticker and rejection stickers.

(i) Motor vehicle inspection station permits.

(j) Duplicate motor vehicle inspection station permits.

(k) Motor vehicle inspection station signs.

(l) Motor vehicle inspection mechanic inspection license.

(m) Duplicate motor vehicle inspection mechanic inspection license.

(n) Sheriff’s certificate of chattel mortgages.

(o) Recordation of floor plans.

(p) Dealer temporary marker.

(q) Agriculture permits.

(r) Refunds - driver’s license and vehicle registration.

(s) Certified copies.

(t) Claims against dealer bonds.

(u) Titles, certificates, or similar documents for salvaged vehicles.

(v) Department of Transportation and Development ticket assessments.

(w) Nonresident cab cards.

(x) Reciprocity cab cards.

(y) Records created by R.S. 9:1149.4(D).

B. Additional handling charges of eight dollars may be established by the office of motor vehicles upon transactions not specifically named in Subsection A of this Section in accordance with procedures in the Administrative Procedure Act.

C. Two dollars and fifty cents of the fee charged for any handling fee charged or collected shall be forwarded to the state treasurer for deposit into the Office of Motor Vehicles Customer Service and Technology Fund created pursuant to the provisions of R.S. 32:429.2.

D. A child who is in foster care, as defined in Article 603 of the Louisiana Children’s Code, shall not be required to pay the handling fee or other charge in order to obtain a driver’s license or identification card. (Acts 1990, No. 291, § 1; Acts 2000, 1st Ex. Sess., No. 1, § 1, eff. Apr. 10, 2000; Acts 2008, No. 924, § 2, eff. Jan. 1, 2009; Acts 2009, No. 349, § 1, eff. July 1, 2009.)

2009 Amendments. — The 2009 amendment by No. 349 added “exception” in the section heading; added “Except as provided for in Subsection D of this Section” in the introductory language of (A); and added (D).

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “R.S. 9:1149.4(D)” for “R.S. 9:1149.4(C)” in (3)(v), as amended by Acts 2008, No. 924, § 1.

2008 Amendments. — Acts 2008, No. 924, § 1, effective January 1, 2009, added (A)(3)(y).

2000 Amendments. — Acts 2000, 1st. Ex. Sess., No. 1, § 1, effective April 10, 2000, added (C); and substituted “eight dollars” for “five dollars and fifty cents” in (A) and (B).

Quoted Statutory Material. — Acts 2008, No. 924, § 3, provides that “The provisions of this Act shall have prospective effect only, and nothing in this Act shall impair any rights existing under law prior to the effective date of this Act by any person claiming an interest in a manufactured home.”

CROSS REFERENCES

Louisiana Law. — Immobilization, see La. R.S. 9:1149.4.

Loss or destruction of licenses, see La. R.S. 32:413.

Office of Motor Vehicles Customer Service and Technology Fund; uses of the monies, see La. R.S. 32:429.2.

Electronic media system for lien recordation and title information; fees; required bond; confidentiality of information; rules and regulations, see La. R.S. 32:707.2.

§ 412.2. Disabled veteran exemption.

A. A veteran of service in the United States Armed Forces shall be exempt from the payment of fees under this Chapter for the issuance of a driver’s license or a special identification card, issued pursuant to R.S. 40:1321, if the veteran meets all of the following qualifications:

(1) Was honorably discharged.

(2) Has a service-related disability of at least fifty percent.

(3) Receives compensation from the United States government because of such disability.

(4) Is not subject to the registration requirements of Chapter 3-B of Title 15 of the Louisiana Revised Statutes of 1950.

B. The provisions of this Section shall not apply to the fee imposed by R.S. 32:668(B)(1)(a)(i).

C. The department shall adopt rules relative to the proof of entitlement to such exemption and any other rules as may be necessary to implement the provisions of this Section. (Acts 2007, No. 123, § 1, eff. Aug. 15, 2007; Acts 2010, No. 402, § 1, eff. Aug. 15, 2010; Acts 2012, No. 95, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 95 inserted “or a special identification card, issued pursuant to R.S. 40:1321” in the introductory language of (A); inserted (B); and redesignated former (B) as (C).

2010 Amendments. — The 2010 amendment by No. 402 substituted “fifty percent” for “sixty percent” in (A)(2).

§ 413. Loss or destruction of licenses.

A. If any license shall be lost or destroyed, the person to whom it was issued shall submit satisfactory proof to the office of motor vehicles of such loss or destruction and shall apply for, within ten days after such loss or destruction, a duplicate license.

B. For each duplicate license so issued there shall be collected the sum of five dollars, except no fee shall be charged to a child who is in foster care, as defined in Article 603 of the Louisiana Children’s Code. However, if the original license was stolen as evidenced by a police report, there shall be no collection of this charge or handling charge as provided in R.S. 32:412.1.

C. If any license which was issued to a Louisiana domiciliary or resident who is temporarily out of state, or who is a domiciliary or resident who is an active member of the Armed Forces, or who is a domiciliary resident dependent of a member of the active Armed Forces, in lieu thereof has been lost or destroyed, the person to whom the license was issued, or a person who has power of attorney for the person to whom the license was issued, may submit satisfactory proof to the office of motor vehicles of such loss or destruction and may apply for a duplicate license. (Amended by Acts 1958, No. 68, § 1; Acts 1982, No. 334, § 1; Acts 1984, No. 629, § 1; Acts 1989, No. 293, § 1, eff. June 27, 1989; Acts 1993, No. 464, § 1; Acts 2004, No. 314, § 1, eff. Aug. 15, 2004; Acts 2009, No. 349, § 1, eff. July 1, 2009.)

2009 Amendments. — The 2009 amendment by No. 349 added “except no fee shall be charged to a child who is in foster care, as defined in Article 603 of the Louisiana Children’s Code” in (B).

2004 Amendments. — Acts 2004, No. 314, § 1, effective August 15, 2004, added the last sentence in (B).

§ 414. Suspension, revocation, renewal, and cancellation of licenses; judicial review.

A. (1) (a) The department shall suspend the license of any person for a period of twelve months upon receiving, from any district, city, or municipal court, of this state or of any other state, having traffic jurisdiction, or from any federal court or magistrate having traffic jurisdiction, satisfactory evidence of the conviction or of the entry of a plea of guilty or nolo contendere and sentence thereupon or of the forfeiture of bail of any such person charged with the first offense for vehicular negligent injuring, R.S. 14:39.1, or for operating a motor vehicle while under the influence of beverages of high alcoholic content, of low alcoholic content, of narcotic drugs, or of central nervous system stimulants. The department shall promptly investigate an allegation made by such licensee that the suspension of his driving privileges will deprive him or his family of the necessities of life, or will prevent him from earning a livelihood. If the department so finds, it may reinstate the license of such licensee; however, such suspension and reinstatement shall be considered as a first suspension and grant of restricted driving privileges for the purposes of R.S. 32:415.1, and the driving privileges of the licensee shall be restricted as provided in R.S. 32:415.1 for a period of twelve months from the date of conviction or the entry of a plea of guilty or nolo contendere and sentence thereupon or of the forfeiture of bail. Notice of the restriction shall be attached to the license.

(b) Any licensee who has had his driver’s license suspended for operating a motor vehicle while under the influence of alcoholic beverages under the provisions of this Subsection shall, upon proof to the Department of Public Safety and Corrections that his motor vehicle has been equipped with a functioning ignition interlock device, be issued a restricted driver’s license. In the event that the department fails or refuses to issue the restricted driver’s license, the district court for the parish in which the licensee resides may issue an order directing the department to issue the restricted license either by ex parte order or after contradictory hearing.

(c) Notwithstanding the provisions of Subparagraphs (a) and (b) of this Paragraph, upon first or second conviction, or a plea of guilty or nolo contendere and sentence thereupon or forfeiture of bail of any person charged with the offense of driving while intoxicated when the offender had a blood alcohol concentration of 0.20 percent or more by weight based on grams of alcohol per one hundred cubic centimeters of blood, the following restrictions on suspension and issuance of a restricted driver’s license shall apply:

(i) Upon first offense, if the offender had a blood alcohol concentration of 0.20 percent or greater, his driver’s license shall be suspended for two years and he shall be issued a restricted driver’s license for the entire period of the suspension after he has provided proof to the department that his motor vehicle is equipped with a functioning ignition interlock device. A functioning ignition interlock device shall remain installed on his vehicle during the first twelve-month period of the suspension of his driver’s license.

(ii) Upon second offense, if the offender has a blood alcohol concentration of 0.20 percent or greater, his driver’s license shall be suspended for four years. The offender shall be eligible for a restricted license after a period of forty-five days of suspension for the remainder of the four-year period of suspension after he has provided proof to the department that his motor vehicle is equipped with a functioning ignition interlock device. A functioning ignition interlock device shall remain installed on his vehicle during the first three-year period of the four-year period of the suspension of his driver’s license.

(2) The department shall suspend the license of any person for a period of thirty days upon a first conviction; sixty days upon a second conviction; and, one year upon a third conviction for violation of R.S. 32:80(A)(1) relative to a failure to stop or passing a school bus which is stopped for loading or unloading children.

(3) (a) The department shall forthwith suspend the license of any person thirty days upon third violation, and sixty days upon fourth and any subsequent violation of R.S. 30:2531(A) or 2531.1 relative to litter violations.

(b) When a person in violation of the provisions of R.S. 30:2531(A) or 2531.1 has failed to pay any penalty assessed in any previous violation of such Sections, his driver’s license shall be suspended sixty days upon third violation and one hundred twenty days upon fourth and subsequent violation.

(c) The department shall promptly investigate an allegation made by such licensee that the suspension of his driving privileges will deprive him or his family of the necessities of life or will prevent him from earning a livelihood. If the department so finds, it may reinstate the license of such licensee; however, such suspension and reinstatement shall be considered as a first suspension and grant of restricted driving privileges for the purposes of R.S. 32:415.1. However, nothing contained in this Paragraph (3) shall be construed as limiting or prohibiting a district court from granting a hardship or restricted driver’s license for the full period of the suspension.

B. The department shall forthwith suspend the license of any person, for a period of twenty-four months, upon receiving satisfactory evidence of the conviction or of the entry of a plea of guilty and sentence thereupon or of the forfeiture of bail of any such person charged with any of the following crimes:

(1) Manslaughter, vehicular homicide, third degree feticide, as provided in R.S. 14:32.8(A)(2), or negligent homicide resulting from the operation of a motor vehicle.

(2) (a) Conviction or the entry of a plea of guilty and sentence thereupon, or of the forfeiture of bail of any such person on the second offense for vehicular negligent injuring or for operating or being in actual physical control of a motor vehicle while under the influence of intoxicating beverages, of central nervous system stimulants or depressants, or of narcotic drugs or any other drug or substance to a degree which renders him incapable of safely operating a motor vehicle, when any or all of the offenses were the result of violations of a state law, a municipal ordinance, a federal law, or any combination of them; however, any offense for vehicular negligent injuring or for operating or being in actual physical control of a motor vehicle while under the influence of alcoholic beverages which was committed more than five years prior to the commission of a subsequent such offense of operating or being in actual physical control of a motor vehicle while under the influence of alcoholic beverages shall not be considered in determining the number of such offenses of operating or controlling a motor vehicle while under the influence of alcoholic beverages which the person has committed.

(b) Any licensee who has had his license suspended for operating a motor vehicle while under the influence of alcoholic beverages under the provisions of this Subsection shall be eligible to apply for a restricted driver’s license after a period of forty-five days, upon proof that his motor vehicle has been equipped with a functioning ignition interlock device. In the event that the department fails or refuses to issue the restricted driver’s license the district court for the parish in which the licensee resides may issue an order directing the department to issue the restricted license by ex parte order or after contradictory hearing.

(3) Any felony in the commission of which a motor vehicle is used.

(4) Failure to stop and render aid as required under the laws of this state in the event of a motor vehicle accident resulting in the death or personal injury of another.

(5) Conviction or forfeiture of bail upon three charges of reckless driving committed within a period of twelve months.

C. The department shall forthwith suspend the license of any person upon receipt of evidence satisfactory to the department of such person’s violation of any of the provisions of R.S. 32:414.1 constituting an unlawful use of a driver’s license. The suspension for a first violation shall be for a period of ninety days. The suspension for a second or subsequent violation shall be for a period of twelve months. On a first offense violation, the department is hereby authorized to issue a hardship driver’s license to any person who has violated the provisions of R.S. 32:414.1.

D. (1) (a) The department shall suspend the license of any person for a period of thirty-six months upon receiving satisfactory evidence of conviction, plea of guilty, or plea of nolo contendere, and sentence thereon, or of the forfeiture of bail of any such person as determined by any court of jurisdiction as set forth in this Section, with regard to a third or subsequent offense for vehicular negligent injuring or for operating a motor vehicle while under the influence of beverages of alcoholic content, of narcotic drugs, or of central nervous system stimulants. Third or subsequent offenses for purposes of this Subsection does not refer to the criminal charge but rather to the number of offenses resulting in conviction, guilty pleas, nolo contendere pleas, or bond forfeitures within five years from date of first offense to the date of third offense.

(b) Any licensee who has had his license suspended for operating a motor vehicle while under the influence of alcoholic beverages under the provisions of this Subsection shall be eligible to apply for a restricted driver’s license after a period of twelve months upon proof that his motor vehicle has been equipped with a functioning ignition interlock device. The ignition interlock device shall remain on the motor vehicle for not less than six months from the date the restricted driver’s license is granted. In the event that the department fails or refuses to issue the restricted driver’s license, the district court for the parish in which the licensee resides may issue an order directing the department to issue the restricted license either by ex parte order or after contradictory hearing.

(c) Any licensee who is enrolled in a driving while intoxicated court or probation program or sobriety court probation program certified by the Louisiana Supreme Court Drug Court Office or the Louisiana Highway Safety Commission as part of a drug division probation program as provided in R.S. 13:5304 and who is in good standing with the presiding judge may, not less than forty-five days following suspension of his license and upon order of the presiding judge to the department, be issued an ignition interlock restricted license sufficient to maintain livelihood or allow the licensee to maintain the necessities of life or to attend chemical dependency treatment sessions or meetings. The presiding judge may revoke the restricted license, by order to the department, upon receiving satisfactory evidence of violation of any restriction placed upon the licensee.

(2) Upon termination of the twenty-four month suspension set forth in this Subsection, the person whose license has been suspended shall be reinstated, provided no other suspension of license is outstanding and upon satisfaction of any financial responsibility law requirements and upon payment of a reinstatement fee as required by this Section.

E. The department may conduct an investigation to determine whether the license shall be suspended, cancelled, or revoked upon a showing by its records or other sufficient evidence that the licensee:

(1) Has committed an offense for which mandatory revocation of license is required.

(2) Has been involved as a driver in any accident resulting in the death or personal injury of another or serious property damage.

(3) Has been convicted of or has forfeited bail for traffic offenses involving movement of vehicles with such frequency as to indicate a disrespect for traffic laws and a disregard for the safety of others.

(4) Is a habitually reckless or negligent driver of a motor vehicle.

(5) Is incompetent to drive a motor vehicle.

(6) Has permitted an unlawful or fraudulent use of such license.

(7) Has committed an offense in another state or federal jurisdiction which if committed in this state would be grounds for suspension or revocation.

(8) Is afflicted with such mental or physical infirmities or disabilities as would constitute grounds for refusal of a license.

F. (1) Upon the conclusion of such investigation, the person holding such investigation shall prepare findings based upon the evidence received and considered. If the findings are to the effect that the person referred to herein is incompetent or is unfit to operate a motor vehicle upon any grounds upon which license may be refused as stated in this Chapter, the department upon a review of such findings shall have authority to forthwith revoke the license of such person, or if the findings are to the effect that the person therein referred to has by reason of negligence or reckless driving endangered life, limb, or property or has thereby caused loss of life or injury to person or property, the department upon a review of such findings shall have power to suspend the license of such person for a period not to exceed six months or may revoke such license and in either event shall require that such license be surrendered to the department.

(2) For cause satisfactory to the department, it is hereby authorized to suspend, cancel, or revoke the license of any person for a period of not more than one year.

(3) Any person whose license has been suspended, cancelled, or revoked by the department shall be notified of such suspension, cancellation, or revocation in writing by the department. This notice shall be sent by certified mail to the last address furnished by such person, and the person within five days shall return his or her license to the department. The notice shall also advise such person that he or she may obtain a special identification card from the driver’s license division of the Department of Public Safety and Corrections pursuant to R.S. 40:1321.

(4) The failure on the part of any person to comply with this provision shall be punishable as herein provided. Any person denied a license or whose license has been suspended, cancelled, or revoked shall have the right to file an application within thirty days thereafter for a hearing before the district court of the parish in which the applicant resides. That court is vested with jurisdiction to set the matter for hearing in open court upon ten days’ written notice to the department and thereupon to determine whether the person is entitled to a license or is subject to suspension, cancellation, or revocation of license under the provisions of this Chapter. Appeal from the decision of the district court may be taken to any court of competent appellate jurisdiction.

G. Any period of suspension or revocation under this Chapter shall begin upon receipt by the department of the operator’s license or proof of its loss, upon the expiration of the operator’s license, or thirty days after the date the notice of suspension is mailed to the licensee by the department, whichever occurs first.

H. Except as provided in Subsections I and J of this Section, upon the expiration of the period of the suspension or revocation of any license, the department shall return the license to the licensee or in its discretion may issue him a new license but only after a reinstatement fee of sixty dollars has been paid to the department and the requirements of R.S. 32:896 relative to proof of financial responsibility have been satisfied. Ten dollars of this fee shall be appropriated annually by the legislature for emergency medical services (EMS) needs and expenses. The collecting agency shall make a monthly report of the EMS funds collected under this provision to the state treasurer. The legislature shall appropriate the total as follows: fifty percent to the Department of Health and Hospitals for the operation of emergency medical services, forty-five percent to the governing authority of the parish or municipality of origin to be used for the governing authority’s emergency medical services and public safety needs, and five percent to the Department of Public Safety and Corrections for expenses incurred in the administration of these fees.

I. (1) The reinstatement fee for a license of a person who has been convicted of or forfeited bond on or entered a plea of guilty or nolo contendere to a charge of operating a motor vehicle while under the influence of beverages of high alcoholic content, of low alcoholic content, of narcotic drugs, or of central nervous system stimulants shall be one hundred dollars if one conviction appears listed on his record prior to application for reinstatement; two hundred dollars if two such convictions appear on his record prior to application for reinstatement; and three hundred dollars for each conviction on his record after the second conviction prior to application for reinstatement, and the requirements of R.S. 32:896 relative to proof of financial responsibility have been satisfied.

(2) After deposit in the Bond Security and Redemption Fund under the provisions of Article VII, Section 9 of the Constitution of Louisiana, an amount equal to forty dollars of each reinstatement fee for a single conviction and ninety dollars of each reinstatement fee for two or more convictions is hereby dedicated to the Department of Public Safety and Corrections, public safety services, for traffic control and DWI programs and shall be appropriated by the legislature each year for that purpose.

(3) Ten dollars of the fee levied under the provisions of this Subsection shall be paid into the state general fund to be appropriated annually by the legislature for emergency medical services (EMS) needs and expenses. The collecting agency shall make a monthly report of the EMS funds collected under this provision to the state treasurer. The legislature shall appropriate the total as follows: fifty percent to the Department of Health and Hospitals for the operation of emergency medical services, forty-five percent to the governing authority of the parish or municipality of origin to be used for the governing authority’s emergency medical services and public safety needs, and five percent to the Department of Public Safety and Corrections for expenses incurred in the administration of these fees.

J. If the suspension or revocation was due to mental or physical infirmities or disabilities, when such physical infirmities or disabilities are not the result of alcohol or drug abuse, upon the expiration of the period of the revocation of the license, the department shall return the license to the licensee or in its discretion may issue him a new license but only after a reinstatement fee in an amount equal to the issuance fees provided in R.S. 32:412 has been paid to the department.

K. (1) When any person’s driver’s license has been seized, suspended, or revoked, and the seizure, suspension, or revocation is connected to a charge or charges of violation of a criminal law, and the charge or charges do not result in a conviction, plea of guilty, or bond forfeiture, the person charged shall not be required to pay any reinstatement fee if at the time for reinstatement of driver’s license, it can be shown that the criminal charges have been dismissed or that there has been a permanent refusal to charge a crime by the appropriate prosecutor or there has been an acquittal. If however, at the time for reinstatement, the licensee has pending against him criminal charges arising from the arrest which led to his suspension or revocation of driver’s license, the reinstatement fee shall be collected. Upon subsequent proof of final dismissal or acquittal, other than under Articles 893 or 894 of the Code of Criminal Procedure, the licensee shall be entitled to a reimbursement of the reinstatement fee previously paid. In no event shall exemption from this reinstatement fee or reimbursement of a reinstatement fee affect the validity of the underlying suspension or revocation.

(2) If a licensee qualifies for the exemption from the reinstatement fee or for a reimbursement of the reinstatement fee as provided in Paragraph (1), the licensee shall receive credit for the unexpired portion of the license which was seized, and shall be exempt from the payment of, or shall receive reimbursement for the payment of, the duplicate license fee and the handling fee with regard to the license which was seized.

(3) Reinstatement under this provision does not apply to the commercial driver’s license (CDL) disqualification of the license.

L. The department shall forthwith suspend the license of any person, for a period of ninety days, upon receiving satisfactory evidence of conviction, plea of guilty, or nolo contendere of any person charged with a violation of R.S. 14:333, if the court has ordered, as part of the sentence, the suspension of such person’s driving privileges.

M. Repealed by Acts 2008, No. 555, § 1, effective August 15, 2008.

N. The department may suspend the driving and motor vehicle registration privileges of any person who pays taxes or fees to the office of motor vehicles with a check which is subsequently dishonored for insufficient funds, if the person fails to redeem the check within thirty days after the date notice of suspension is mailed to the licensee by the department. The period of suspension shall begin thirty days after the date the notice of suspension is mailed to the licensee by the department. Any license so suspended shall remain suspended until all pending assessments against the person, including a reinstatement fee provided for in Subsection H of this Section, have been paid in cash. No economic hardship license shall be issued when a person’s driving and motor vehicle registration privileges have been suspended under the provisions of this Subsection.

O. The department shall suspend the driver’s license of any person upon receiving satisfactory evidence of conviction, plea of guilty, or nolo contendere of any person charged with a violation of R.S. 14:67.17.

P. The department shall suspend the driver’s license of any person, for a period of six months, if it has received satisfactory evidence of conviction, plea of guilty, or nolo contendere of any person charged with a violation of R.S. 14:100(C)(2).

Q. In accordance with Article 885.1 of the Code of Criminal Procedure, the department shall suspend the driving privileges of the person upon receiving notification from the court and sending the required notice to the person informing him of the suspension.

R. (1) The secretary of the Department of Public Safety and Corrections shall suspend and deny the renewal of a taxpayer’s driver’s license when notified by the Department of Revenue that the department has an assessment or judgment against the individual that has become final and nonappealable.

(2) The reinstatement and renewal of a taxpayer’s driver’s license shall be denied until such time as the individual has paid or made arrangements to pay the delinquent tax, interest, penalty, and all costs and the Department of Revenue notifies the Department of Public Safety and Corrections, office of motor vehicles, of the payment or arrangement to pay.

(3) The Department of Public Safety and Corrections, office of motor vehicles, shall not issue an economic hardship license when an individual’s driver’s license is suspended and has not been renewed under the provisions of this Section.

S. (1) The department shall suspend the driver’s license of any person upon receiving a court order mandating such a suspension for a violation of R.S. 14:93.12.

(2) The department shall suspend the driver’s license of any person upon receiving a court order mandating such a suspension for a violation of R.S. 14:93.13.

T. (1) Upon notification of the first or second conviction under R.S. 32:295, the department shall send written notification to the driver that the driver has thirty days from the mailing of the notice to provide the department with a notarized affidavit stating he has acquired an approved age- or size-appropriate child restraint system where applicable. Should the driver fail to provide the department with the affidavit within thirty days of the date of the mailing of the notice, the department shall suspend the license until such time that the affidavit is produced and the driver has complied with all other requirements of reinstatement as provided by law and department regulation.

(2) The department shall suspend the license of any person for a period of one hundred eighty days upon notification of the third or subsequent conviction under R.S. 32:295. Reinstatement of licenses suspended pursuant to this Paragraph shall not occur until the end of the one-hundred-eighty-day suspension period, and the person has provided the department with a notarized affidavit stating he has acquired an approved age- or size-appropriate child restraint system where applicable and complied with all other requirements of reinstatement as provided by law and department regulation.

(3) Any person whose license is suspended for a second or subsequent conviction of R.S. 32:295 shall not be eligible to apply for or receive a hardship license.

U. The department shall deny or suspend the driver’s permit or license of any person, until his eighteenth birthday, who fails or refuses to present appropriate documentation that the person has complied with R.S. 32:431.1 regarding mandatory school attendance or if the department receives written notification pursuant to that provision that the person is a dropout or is habitually absent or tardy.

V. (1) The department shall suspend the license of a person for the same period of time as provided in Subparagraphs (A)(1)(a), (B)(2)(a), and (D)(1)(a) of this Section for the conviction or the entry of a plea of guilty and sentence thereupon, or the forfeiture of bail of any such person charged with vehicular negligent injuring committed while operating a watercraft or for operating a watercraft while under the influence of beverages of high alcoholic content, of low alcoholic content, of narcotic drugs, or of central nervous system stimulants.

(2) Any suspension or revocation of license due to the conviction or the entry of a plea of guilty or nolo contendere and sentence thereupon or the forfeiture of bail on the charge of vehicular negligent injuring or for operating a motor vehicle while under the influence of beverages of high alcoholic content, of low alcoholic content, of narcotic drugs, or of central nervous system stimulants as provided for in this Section shall also prohibit the operation or physical control of a watercraft upon the waterways of this state during the time period of such suspension or revocation. (Acts 1992, No. 327, § 2; Acts 1992, No. 605, § 1; Acts 1992, No. 831, § 1; Acts 1992, No. 941, § 1; Acts 1992, No. 947, § 2; Acts 1993, No. 842, § 1; Acts 1994, 3rd Ex. Sess., No. 20, § 2; Acts 1995, No. 198, § 1, eff. June 14, 1995; Acts 1995, No. 516, § 1; Acts 1995, No. 520, § 2; Acts 1995, No. 797, § 1; Acts 1997, No. 1184, § 1, eff. Aug. 15, 1997; Acts 1997, No. 1296, § 3, eff. July 15, 1997; Acts 1997, No. 1455, § 1, eff. Aug. 15, 1997; Acts 1998, 1st Ex. Sess., No. 148, § 4, eff. June 16, 1998; Acts 1999, No. 778, § 1, eff. Aug. 15, 1999; Acts 2000, 1st Ex. Sess., No. 91, § 1, eff. June 6, 2000; Acts 2001, No. 812, § 2, eff. Aug. 15, 2001; Acts 2001, No. 878, § 1, eff. Aug. 15, 2001; Acts 2003, No. 188, § 1, eff. Aug. 15, 2003; Acts 2003, No. 364, § 2, eff. Aug. 15, 2003; Acts 2003, No. 453, § 1, eff. Jan. 1, 2004; Acts 2003, No. 535, § 3, eff. Aug. 15, 2003; Acts 2003, No. 950, § 2, eff. Jan. 1, 2004; Acts 2005, No. 165, § 2, eff. Aug. 15, 2005; Acts 2007, No. 413, § 1, eff. Aug. 15, 2007; Acts 2008, No. 300, § 1, eff. June 1, 2009; Acts 2008, No. 555, § 1, eff. Aug. 15, 2008; Acts 2008, No. 688, § 2, eff. Aug. 15, 2008; Acts 2009, No. 513, § 1, eff. Aug. 15, 2009; Acts 2010, No. 403, § 1, eff. Aug. 15, 2010; Acts 2010, No. 409, § 1, eff. Aug. 15, 2010; Acts 2010, No. 963, § 1, eff. Aug. 15, 2010; Acts 2012, No. 455, § 2, eff. Aug. 1, 2012; Acts 2012, No. 470, § 1, eff. June 1, 2012; Acts 2012, No. 663, § 1, eff. June 7, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 455 added (K)(3).

The 2012 amendment by Act No. 470 substituted “after a period of forty-five days of suspension for the remainder of the four-year period of suspension” for “during the entire four-year period of the suspension” in the second sentence of (A)(1)(c)(ii).

The 2012 amendment by Act No. 663 added (D)(1)(c).

2010 Amendments. — The 2010 amendment by No. 403 added “third degree feticide, as provided in 14:32.8(A)(2)” in (B)(1).

The 2010 amendment by No. 409, in (B)(2)(b), in the first sentence, added “be eligible to apply for a restricted driver’s license after a period of forty-five days” and deleted “be issued a restricted driver’s license” at the end.

The 2010 amendment by No. 963 rewrote (T)(1), which formerly read: “The department shall suspend the license of any person upon notification of the first or second conviction under R.S. 32:295, until such time as he provides the department with a notarized affidavit stating he has acquired an approved age- or size-appropriate child restraint system where applicable and has complied with all other requirements of reinstatement as provided by law and department regulation.”

2009 Amendments. — The 2009 amendment by No. 513 added (V).

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated subsection (T), as amended by Acts 2008, No. 688, § 1, as subsection (U).

2008 Amendments. — Acts 2008, No. 300, § 1, effective August 15, 2008, added (T).

Acts 2008, No. 555, § 1, effective August 15, 2008, deleted (M).

Acts 2008, No. 688, § 2, effective August 15, 2008, added (T).

2007 Amendments. — Acts 2007, No. 413, § 1, effective August 15, 2007, in (A)(1)(a), substituted “twelve months” for “ninety days” twice, and deleted the second sentence; substituted “twenty-four months” for “twelve months” in (B); and substituted “thirty-six months” for “twenty-four months” in (D)(1)(a).

2005 Amendments. — Acts 2005, No. 165, § 2, effective August 15, 2005, added (S).

2003 Amendments. — Acts 2003, No. 188, § 1, effective August 15, 2003, added (P).

Acts 2003, No. 364, § 2, effective August 15, 2003, added (P).

Acts 2003, No. 453, § 1, effective January 1, 2004, added (P); inserted “renewal” in the section heading.

Acts 2003, No. 535, § 3, effective August 15, 2003, added (A)(1)(c).

Acts 2003, No. 950, § 2, effective January 1, 2004, in (A)(3)(a) and (A)(3)(b), substituted “R.S. 30:2531(A)” for “R.S. 30:2531.”

2001 Amendments. — Acts 2001, No. 812, § 2, effective August 15, 2001, added (O).

Acts 2001, No. 878, § 1, effective August 15, 2001, in (G), substituted “or proof of its loss” for “of the person affected,” and substituted “or thirty days after the date the notice of suspension is mailed to the licensee by the department, whichever occurs first” for “or upon proof of its loss”; in (N), substituted “after the date notice of suspension is mailed to the licensee by the department” for “of receipt of notice that it has been dishonored” at the end of the first sentence, and added the second sentence.

2000 Amendments. — Acts 2000, 1st. Ex. Sess., No. 91, § 1, effective June 6, 2000, rewrote (D)(1)(b), which read: “Any licensee who has had his license suspended for operating a motor vehicle while under the influence of alcoholic beverages under the provisions of this Section shall, upon proof that his motor vehicle has been equipped with a functioning ignition interlock device, be issued a restricted driver’s license. In the event that the department fails or refuses to issue the restricted driver’s license, the district court for the parish in which the licensee resides may issue an order directing the department to issue the restricted license either by ex parte order or after contradictory hearing”; and substituted “Subsection” for “Section” following “under the provisions of this” in the first sentence in (A)(1)(b) and (B)(2)(b).

1999 Amendments. — Acts 1999, No. 778, § 1, effective August 15, 1999, inserted “vehicular homicide” following “manslaughter” in (B)(1).

1998 1st Extraordinary Session Amendments. — Acts 1998, No. 148, § 4, effective June 16, 1998, substituted “R.S. 30:2531 or 2531.1” for “R.S. 32:289” in (A)(3)(a) and (b).

Quoted Statutory Material. — Acts 2009, No. 224, § 1, provides that “The provisions of this Act [Acts 2008, No. 300 shall become effective June 1, 2009.”

Acts 2008, No. 688, § 3, provides that “The provisions of this Act shall not become effective until the implementation of the Next Generation Motor Vehicle project of the Department of Public Safety and Corrections, office of motor vehicles is finalized.”

CROSS REFERENCES

Louisiana Law. — Charts or records of hospitals, other health care providers; admissibility of certified or attested copy; BAC scientific analysis reports, see La. R.S. 13:3714.

Operating a vehicle while intoxicated, see La. R.S. 14:98.

Operating a vehicle while under suspension for certain prior offenses, see La. R.S. 14:98.3.

Legal enforcement; penalties; payment by mail or credit card, see La. R.S. 30:2531.5.

Overtaking and passing school buses, see La. R.S. 32:80.

Stopping, standing, or parking outside business or residence districts, see La. R.S. 32:141.

Persons charged with traffic violations; time for disposition, licenses, reports, and records to be sent to Department of Public Safety and Corrections, fee charged; record of unpaid traffic fines and parking fines, see La. R.S. 32:393.

Deposit of license in lieu of security upon arrest; receipt; licensee to have license or receipt in immediate possession; notification to vehicle owner; surrender of license; issuance of temporary permits, see La. R.S. 32:411.

Economic and medical hardship appeal of driver’s license suspension, see La. R.S. 32:415.1.

Department may for cause refuse to license applicant; judicial review, see La. R.S. 32:419.

Suspension, revocation, and denial of driving privileges; hardship license; insurance rates, see La. R.S. 32:430.

Procedure following revocation or denial of license; hearing; court review; review of final order; restricted licenses, see La. R.S. 32:668.

Evidence of compulsory motor vehicle liability security contained in vehicle; enforcement; penalty; fees, see La. R.S. 32:863.1.

Operating a watercraft during suspension, see La. R.S. 34:851.8.

Credit card, charge card, and debit card transactions with the Department of Public Safety and Corrections; procedures for acceptance; administrative action, see La. R.S. 40:1322.

Suspension of driving privileges; failure to pay criminal fines, see La. C.Cr.P. Art. 885.1.

Municipal Law. — Meeting or overtaking stopped school bus. Shreveport Code of Ordinance § 90-111.
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ADMINISTRATIVE LAW

• Agency Adjudication

•• Hearings

••• General Overview. — An administrative law judge’s acceptance of an affidavit from the arresting officer in a driver’s license suspension case, in lieu of live testimony from the officer was not improper, and consideration of the affidavit by the agency was not improper. Spreadbury v. Department of Pub. Safety, 745 So. 2d 1204, 1999 La. App. LEXIS 3115 (Nov. 5, 1999).

• Judicial Review

•• General Overview. — Neither La. Rev. Stat. Ann. § 32:414 nor La. Rev. Stat. Ann. § 32:668 place any restriction or limitation on the scope of an original judicial hearing regarding the suspension of licenses, and a reviewing court is not restricted to a review of the findings of the Department of Public Safety. Jaubert v. Department of Public Safety, 323 So. 2d 212, 1975 La. App. LEXIS 3159 (Nov. 11, 1975).

•• Standards of Review

••• De Novo Review. — Because La. Rev. Stat. Ann. § 32:414 makes no provision for any type of hearing before the Department of Public Safety and Correction before notice of the Department’s action, the hearing in open court referred to in § 32:414 provides a driver his first opportunity for a hearing; judicial review of the Department’s action under § 32:414 must of necessity be a trial de novo so that the driver may introduce evidence as to his claim; thus, as cases brought pursuant to La. Rev. Stat. Ann. § 32:668 are to have the same judicial review procedure as the procedure authorized under La. Rev. Stat. Ann. § 32:414, they should be afforded trial de novo. Flynn v. State, Dep’t of Public Safety & Correction, 608 So. 2d 994, 1992 La. LEXIS 3727 (Nov. 30, 1992).

••• Substantial Evidence. — Driver had no right to a trial de novo in district court, under La. Rev. Stat. Ann. § 32:414(F)(4) when contesting the suspension of her driver’s license; trial court’s determination that she was only entitled to a judicial review of the administrative record was affirmed. Flynn v. State Dep’t of Public Safety, 597 So. 2d 529, 1992 La. App. LEXIS 601 (Mar. 6, 1992), reversed by, remanded by 608 So. 2d 994, 1992 La. LEXIS 3727 (La. 1992).

CIVIL PROCEDURE

• Justiciability

•• Standing

••• General Overview. — Driver’s petition for equitable relief prohibiting an agency from presenting testimony of the arresting officer via affidavit at the driver’s license suspension hearing was moot; the driver’s suspension was final and he thus lacked standing to maintain the action. Martin v. Department of Pub. Safety, 708 So. 2d 1182, 1998 La. App. LEXIS 314 (Feb. 20, 1998).

• Appeals

•• Reviewability

••• Time Limitations. — It was unnecessary to consider the truck driver’s appeal from the decision suspending his drivers’ license for six months after he refused to take an intoximeter test incident to his arrest for driving under the influence; whether the 30-day period for submitting the appeal ran from the date the license was suspended, the date that notice was mailed, or the date the notice was actually received, the truck driver’s appeal was untimely under La. Rev. Stat. Ann. §§ 32:668 and 32:414. David v. Department of Public Safety, 261 So. 2d 347, 1972 La. App. LEXIS 6565 (Apr. 17, 1972).

CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Freedoms

••• General Overview. — Licensed driver was denied life, liberty or property where the licensed driver’s operating license was suspended as a result of his second conviction for driving under the influence without the opportunity to challenge the validity of the license suspension prior to the effective date of the suspension; however, due process was satisfied where the licensed driver could initiate a court action. Smith v. Department of Public Safety, 254 So. 2d 515, 1971 La. App. LEXIS 5445 (Nov. 8, 1971).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — Where a drunk driver never sought an administrative hearing regarding the suspension of his driver’s license in accordance with the 30 day statutory period set out in La. Rev. Stat. Ann. § 32:414(F)(4), the time limit set forth in the statute was peremptive and his petition to reinstate his license was dismissed. Simmons v. La. Dep’t of Pub. Safety & Corr., Office of Motor Vehicles, 872 So. 2d 650, 2004 La. App. LEXIS 1198 (May 12, 2004).

In comparing La. Rev. Stat. Ann. § 32:667, establishing the procedure for suspension of a license when a driver either refuses to submit to an approved chemical test for intoxication or the result of such a test shows an elevated blood alcohol level and La. Rev. Stat. Ann. § 32:414, governing the suspension, revocation, renewal, and cancellation of licenses, and the judicial review of the same, the Court finds that the 30 day period established by § 32:414(F)(4) meets all the factors set out in Weems and Green necessary to be classified as a peremptive period. Simmons v. La. Dep’t of Pub. Safety & Corr., Office of Motor Vehicles, 872 So. 2d 650, 2004 La. App. LEXIS 1198 (May 12, 2004).

Suspension of the drivers license of a driver for driving while intoxicated for 180 days based on La. Rev. Stat. Ann. § 32:414 A(1)(a), which concerned a first offense, and for 365 days for a second driving while intoxicated offense based on La. Rev. Stat. Ann. § 32:414 B(2)(a), was held as correction and to be administered as consecutive suspensions given the offenses were committed sequentially. Calamia v. Louisiana Dep’t of Pub. Safety & Corrections, 706 So. 2d 152, 1997 La. App. LEXIS 2957 (Dec. 29, 1997).

Where a trial court’s interpretation of La. Rev. Stat. Ann. § 32:414 would have led to the absurd result that a person convicted of several driving-while-intoxicated offenses in a short period of time would have a shorter period of suspension than a person convicted of several driving-while-intoxicated offenses over a longer period of time, the appeals court found such a result was not what the legislature intended. Calamia v. Louisiana Dep’t of Pub. Safety & Corrections, 706 So. 2d 152, 1997 La. App. LEXIS 2957 (Dec. 29, 1997).

Although the driver received an automatic pardon under La. Const. art. 4, § 5(E)(1) after serving his sentence for his third driving while intoxicated offense, that conviction could be used as predicate to suspend his license for two years pursuant to La. Rev. Stat. Ann. § 32:414(D). Dear v. State, 682 So. 2d 862, 1996 La. App. LEXIS 2598 (Oct. 30, 1996).

Because Georgia was not a party state in the Driver License Compact law, La. Rev. Stat. Ann. § 32:1420, and a statutory amendment to La. Rev. Stat. Ann. § 32:414(A)(1), providing for license suspensions for out of state DWI convictions, could not be retroactively applied, a driver’s license could not be suspended in Louisiana. Grantham v. Louisiana Dep’t of Pub. Safety, 618 So. 2d 1180, 1993 La. App. LEXIS 1605 (May 5, 1993).

The grant of a restricted license to a driver with only one DWI conviction, after a one-year administrative suspension by the department of public safety, was improper because the driver had more than one breath test for DWI greater than .10 within a past five year period. Granata v. Louisiana Dep’t of Public Safety, 583 So. 2d 872, 1991 La. App. LEXIS 1946 (June 27, 1991).

Driver who refused to submit to a chemical test for intoxication was not entitled to a hardship-restricted driving license under the provisions of La. Rev. Stat. Ann. §§ 32:414 and 32:415.1 during the first 90 days after his driver’s license had been automatically suspended in accordance with La. Rev. Stat. Ann. § 32:667(B)(2). Dixon v. Department of Public Safety & Corrections, 570 So. 2d 130, 1990 La. App. LEXIS 2491 (Nov. 7, 1990), writ of certiorari denied by 573 So. 2d 1119, 1991 La. LEXIS 320 (La. 1991).

Trial court properly granted petitioner’s request for a restricted driver’s license because the State Department of Public Safety had not taken steps toward revocation of the petitioner after a second conviction within five years. Johnson v. State, Dep’t of Public Safety Driver’s License Div., 390 So. 2d 925, 1980 La. App. LEXIS 4633 (Oct. 28, 1980).

Prior judgment from the same district court granting a driver a restricted license in accordance with the provisions of La. Rev. Stat. Ann. § 32:415.1, which permitted issuance of a restricted driving permit in hardship cases where the driver’s license had been suspended or revoked for the first time only under La. Rev. Stat. Ann. § 32:414(B), (C), (D), (E), and La. Rev. Stat. Ann. § 32:415 was not res judicata for an habitual offender proceeding under La. Rev. Stat. Ann. § 32:1471 et seq. State v. Cormier, 378 So. 2d 448, 1979 La. App. LEXIS 3100 (Oct. 10, 1979).

Provisions of La. Rev. Stat. Ann. § 32:414 to the effect that the Department of Public Safety could conduct license revocation proceedings using drivers’ arrest records did not provide a rational basis for the state’s interest in denying a defendant arrested for driving while intoxicated the right to expunge his record upon dismissal of the charges, while allowing such expungement with respect to other misdemeanors, as evidence of an arrest was generally inadmissible because it constituted nothing more than an accusation based upon the arresting officer’s opinion. State v. Bradley, 360 So. 2d 858, 1978 La. LEXIS 5356 (June 19, 1978).

There is no hardship provision in La. Rev. Stat. Ann. § 32:667 similar to that provided in § 32:414(A) for first offender DWI convictions, and where the statute applies, the six-month suspension of the motorist’s driver’s license is required. Hendryx v. State, Dep’t of Public Safety, 311 So. 2d 547, 1975 La. App. LEXIS 4233 (Apr. 21, 1975).

La. Rev. Stat. Ann. § 32:414(B) required the revocation of a license for a second conviction of driving while intoxicated regardless of whether the second conviction was based on a “charge” against the driver as a “second offender.” Norman v. Waguespack, 295 So. 2d 820, 1974 La. App. LEXIS 4103 (May 28, 1974).

• Trials

•• Defendant’s Rights

••• Right to Jury Trial

•••• General Overview. — “Special costs” assessed convicted DWI first offenders under La. Code Crim. Proc. Ann. art. 887(C) and (D) and the “reinstatement fee” required by La. Rev. Stat. Ann. § 32:414 are simply costs, and not fines; thus, they should not be added to the authorized $ 500 fine under La. Rev. Stat. Ann. § 14:98 so as to trigger the right under La. Code Crim. Proc. Ann. art. 779(A) to trial by jury for punishment in excess of a specified amount. State v. Henderson, 491 So. 2d 647, 1986 La. LEXIS 6853 (July 7, 1986).

• Postconviction Proceedings

•• Clemency. — Although the driver received an automatic pardon under La. Const. art. 4, § 5(E)(1) after serving his sentence for his third driving while intoxicated offense, that conviction could be used as predicate to suspend his license for two years pursuant to La. Rev. Stat. Ann. § 32:414(D). Dear v. State, 682 So. 2d 862, 1996 La. App. LEXIS 2598 (Oct. 30, 1996).

• Appeals

•• Standards of Review

••• Plain Error

•••• General Overview. — Sale of marijuana from defendant’s car did not empower the trial judge to indefinitely suspend her driver’s privileges under La. Rev. Stat. Ann. § 32:414(B)(3) or under any other authority; although defendant did not appeal that portion of her sentence, it was an illegal sentence and therefore, an error patent. State v. Lewis, 436 So. 2d 634, 1983 La. App. LEXIS 8777 (June 29, 1983).

EVIDENCE

• Scientific Evidence

•• Blood Alcohol. — Driver who refused to submit to a chemical test for intoxication was not entitled to a hardship-restricted driving license under the provisions of La. Rev. Stat. Ann. §§ 32:414 and 32:415.1 during the first 90 days after his driver’s license had been automatically suspended in accordance with La. Rev. Stat. Ann. § 32:667(B)(2). Dixon v. Department of Public Safety & Corrections, 570 So. 2d 130, 1990 La. App. LEXIS 2491 (Nov. 7, 1990), writ of certiorari denied by 573 So. 2d 1119, 1991 La. LEXIS 320 (La. 1991).

GOVERNMENTS

• Legislation

•• Interpretation. — Where a trial court’s interpretation of La. Rev. Stat. Ann. § 32:414 would have led to the absurd result that a person convicted of several driving-while-intoxicated offenses in a short period of time would have a shorter period of suspension than a person convicted of several driving-while-intoxicated offenses over a longer period of time, the appeals court found such a result was not what the legislature intended. Calamia v. Louisiana Dep’t of Pub. Safety & Corrections, 706 So. 2d 152, 1997 La. App. LEXIS 2957 (Dec. 29, 1997).

•• Statutes of Limitations

••• Time Limitations. — In comparing La. Rev. Stat. Ann. § 32:667, establishing the procedure for suspension of a license when a driver either refuses to submit to an approved chemical test for intoxication or the result of such a test shows an elevated blood alcohol level and La. Rev. Stat. Ann. § 32:414, governing the suspension, revocation, renewal, and cancellation of licenses, and the judicial review of the same, the Court finds that the 30 day period established by § 32:414(F)(4) meets all the factors set out in Weems and Green necessary to be classified as a peremptive period. Simmons v. La. Dep’t of Pub. Safety & Corr., Office of Motor Vehicles, 872 So. 2d 650, 2004 La. App. LEXIS 1198 (May 12, 2004).

• Local Governments

•• Licenses. — Provisions of La. Rev. Stat. Ann. § 32:414 to the effect that the Department of Public Safety could conduct license revocation proceedings using drivers’ arrest records did not provide a rational basis for the state’s interest in denying a defendant arrested for driving while intoxicated the right to expunge his record upon dismissal of the charges, while allowing such expungement with respect to other misdemeanors, as evidence of an arrest was generally inadmissible because it constituted nothing more than an accusation based upon the arresting officer’s opinion. State v. Bradley, 360 So. 2d 858, 1978 La. LEXIS 5356 (June 19, 1978).

• State & Territorial Governments

•• Licenses. — Where a drunk driver never sought an administrative hearing regarding the suspension of his driver’s license in accordance with the 30 day statutory period set out in La. Rev. Stat. Ann. § 32:414(F)(4), the time limit set forth in the statute was peremptive and his petition to reinstate his license was dismissed. Simmons v. La. Dep’t of Pub. Safety & Corr., Office of Motor Vehicles, 872 So. 2d 650, 2004 La. App. LEXIS 1198 (May 12, 2004).

La. Rev. Stat. Ann. § 32:414 required that the driver be convicted of the offense twice, not that he be convicted as a second offender; the driver’s license was properly suspended where he was convicted twice. Burns v. Department of Public Safety, Driver’s License Div., 328 So. 2d 819, 1976 La. App. LEXIS 4123 (Mar. 1, 1976).

TORTS

• Negligence

•• Duty

••• General Overview. — Department of Public Safety and Corrections had no duty to investigate license applicants for non-apparent handicaps or conditions that an applicant concealed when it had no notice or information that would have led to the discovery of a defective physical or mental condition. Rambo v. Walker, 704 So. 2d 30, 1997 La. App. LEXIS 2739 (Nov. 7, 1997).

• Public Entity Liability

•• Liability

••• General Overview. — State was not liable for damages caused by death of motorcyclist who was struck and killed by vehicle being driven by a driver whose operating privileges should have been suspended even though the State failed to follow the statutory scheme for revocation of driving privileges because the State was not liable for damages to individuals injured by the criminal acts of others or by the State’s failure to punish those criminal acts. Guillot v. State, 364 So. 2d 254, 1978 La. App. LEXIS 3853 (Oct. 13, 1978), writ of certiorari denied by 366 So. 2d 576, 1979 La. LEXIS 8004 (La. 1979).

TRANSPORTATION LAW

• Private Vehicles

•• Operator Licenses

••• General Overview. — An administrative law judge’s acceptance of an affidavit from the arresting officer in a driver’s license suspension case, in lieu of live testimony from the officer was not improper, and consideration of the affidavit by the agency was not improper. Spreadbury v. Department of Pub. Safety, 745 So. 2d 1204, 1999 La. App. LEXIS 3115 (Nov. 5, 1999).

Driver’s petition for equitable relief prohibiting an agency from presenting testimony of the arresting officer via affidavit at the driver’s license suspension hearing was moot; the driver’s suspension was final and he thus lacked standing to maintain the action. Martin v. Department of Pub. Safety, 708 So. 2d 1182, 1998 La. App. LEXIS 314 (Feb. 20, 1998).

Suspension of the drivers license of a driver for driving while intoxicated for 180 days based on La. Rev. Stat. Ann. § 32:414 A(1)(a), which concerned a first offense, and for 365 days for a second driving while intoxicated offense based on La. Rev. Stat. Ann. § 32:414 B(2)(a), was held as correction and to be administered as consecutive suspensions given the offenses were committed sequentially. Calamia v. Louisiana Dep’t of Pub. Safety & Corrections, 706 So. 2d 152, 1997 La. App. LEXIS 2957 (Dec. 29, 1997).

Where a trial court’s interpretation of La. Rev. Stat. Ann. § 32:414 would have led to the absurd result that a person convicted of several driving-while-intoxicated offenses in a short period of time would have a shorter period of suspension than a person convicted of several driving-while-intoxicated offenses over a longer period of time, the appeals court found such a result was not what the legislature intended. Calamia v. Louisiana Dep’t of Pub. Safety & Corrections, 706 So. 2d 152, 1997 La. App. LEXIS 2957 (Dec. 29, 1997).

Ninety day period of La. Rev. Stat. Ann. § 32:414 applied from the time of conviction, even though the conviction occurred in an out-of-state court. Carroll v. Department of Pub. Safety, 647 So. 2d 603, 1994 La. App. LEXIS 3329 (Dec. 7, 1994).

Department of transportation did not have a duty to question renewal applicants about changes in their medical conditions since the issuance of their last driver’s license; the department of transportation did have a duty to take certain actions when dealing with persons with a known handicap and the department of transportation did not know about the driver’s epileptic seizures. Johnson v. Department of Pub. Safety, 627 So. 2d 732, 1993 La. App. LEXIS 3669 (Dec. 1, 1993), writ of certiorari denied by La. 94-0403, 635 So. 2d 1107, 1994 La. LEXIS 908 (La. Apr. 4, 1994).

In an action by the State of Louisiana to suspend the driver’s license of a motor vehicle operator for allegedly driving while intoxicated by alcohol, a police officer had reasonable grounds to believe the operator was driving while intoxicated by alcohol under La. Rev. Stat. Ann. §§ 414(F)(4), 32:661(A), (C), 32:666, 32:667, and 32:668(A) and (C). Carmouche v. Department of Pub. Safety & Corrections, 618 So. 2d 1220, 1993 La. App. LEXIS 1919 (May 12, 1993).

Because La. Rev. Stat. Ann. § 32:414 makes no provision for any type of hearing before the Department of Public Safety and Correction before notice of the Department’s action, the hearing in open court referred to in § 32:414 provides a driver his first opportunity for a hearing; judicial review of the Department’s action under § 32:414 must of necessity be a trial de novo so that the driver may introduce evidence as to his claim; thus, as cases brought pursuant to La. Rev. Stat. Ann. § 32:668 are to have the same judicial review procedure as the procedure authorized under La. Rev. Stat. Ann. § 32:414, they should be afforded trial de novo. Flynn v. State, Dep’t of Public Safety & Correction, 608 So. 2d 994, 1992 La. LEXIS 3727 (Nov. 30, 1992).

The grant of a restricted license to a driver with only one DWI conviction, after a one-year administrative suspension by the department of public safety, was improper because the driver had more than one breath test for DWI greater than .10 within a past five year period. Granata v. Louisiana Dep’t of Public Safety, 583 So. 2d 872, 1991 La. App. LEXIS 1946 (June 27, 1991).

Lapse of time following a notice of driver’s license revocation by the Department of Public Safety and Correction pursuant to La. Rev. Stat. Ann. § 32:414, as well as the fact that the Department subsequently issued an unrestricted license to the driver, prevented the Department from contesting the validity of the erroneously issued unrestricted license. Spataro v. State, 577 So. 2d 795, 1991 La. App. LEXIS 661 (Apr. 3, 1991).

It was only upon conviction and sentence for driving while intoxicated that La. Rev. Stat. Ann. §§ 32:414 and :415.1 came into play; however, where a driver had not been convicted of driving while intoxicated, his eligibility for a restricted license had to be evaluated under the provisions of La. Rev. Stat. Ann. §§ 32:667 and :668. McLean v. Department of Public Safety & Corrections, 572 So. 2d 1066, 1990 La. App. LEXIS 2951 (Dec. 12, 1990).

Driver who refused to submit to a chemical test for intoxication was not entitled to a hardship-restricted driving license under the provisions of La. Rev. Stat. Ann. §§ 32:414 and 32:415.1 during the first 90 days after his driver’s license had been automatically suspended in accordance with La. Rev. Stat. Ann. § 32:667(B)(2). Dixon v. Department of Public Safety & Corrections, 570 So. 2d 130, 1990 La. App. LEXIS 2491 (Nov. 7, 1990), writ of certiorari denied by 573 So. 2d 1119, 1991 La. LEXIS 320 (La. 1991).

Sale of marijuana from defendant’s car did not empower the trial judge to indefinitely suspend her driver’s privileges under La. Rev. Stat. Ann. § 32:414(B)(3) or under any other authority; although defendant did not appeal that portion of her sentence, it was an illegal sentence and therefore, an error patent. State v. Lewis, 436 So. 2d 634, 1983 La. App. LEXIS 8777 (June 29, 1983).

Under La. Rev. Stat. Ann. § 32:414, restricted driving privileges are available only in instances of a first suspension, cancellation, or revocation of a drivers license. In re Lee, 391 So. 2d 84, 1980 La. App. LEXIS 4690 (Nov. 12, 1980).

Prior judgment from the same district court granting a driver a restricted license in accordance with the provisions of La. Rev. Stat. Ann. § 32:415.1, which permitted issuance of a restricted driving permit in hardship cases where the driver’s license had been suspended or revoked for the first time only under La. Rev. Stat. Ann. § 32:414(B), (C), (D), (E), and La. Rev. Stat. Ann. § 32:415 was not res judicata for an habitual offender proceeding under La. Rev. Stat. Ann. § 32:1471 et seq. State v. Cormier, 378 So. 2d 448, 1979 La. App. LEXIS 3100 (Oct. 10, 1979).

Upon the expiration of the 60 day period for the suspension of a license, the department of public safety could in its discretion reinstate the license. but only if the requirements of La. Rev. Stat. Ann. § 32:896 relative to proof of financial responsibility had been satisfied; this was true even for a driver who did not have a vehicle registered to him. Lake Charles v. Iford, 375 So. 2d 937, 1979 La. LEXIS 6924 (Sept. 4, 1979).

Under La. Rev. Stat. Ann. § 32:414, the district court had no discretion in granting limited driving privileges; therefore, the issuance of the restricted driver’s license to the motorist was reversed. Smith v. State, 352 So. 2d 443, 1977 La. App. LEXIS 5238 (Nov. 17, 1977).

Department of Public Safety was ordered to return a driver’s license and license plate taken from an operator because the operator received no notice, written or otherwise, of the department’s final decision to suspend his driving privileges, as required by La. Rev. Stat. Ann. § 32:414. Tolar v. State, Dep’t of Public Safety, 349 So. 2d 992, 1977 La. App. LEXIS 3971 (Aug. 29, 1977), writ of certiorari denied by 352 So. 2d 1029, 1977 La. LEXIS 4852 (La. 1977).

Although the Department of Public Safety waited eight months before notifying a licensee that her driver’s license was suspended, the department’s rights to suspend provided by La. Rev. Stat. Ann. § 32:414(B)(2) were not waived; the time of suspension was from the surrender of the license. Sneed v. Department of Public Safety, 343 So. 2d 336, 1977 La. App. LEXIS 3605 (Feb. 14, 1977), writ of certiorari denied by 345 So. 2d 900, 1977 La. LEXIS 5220 (La. 1977).

The Department of Public Safety was authorized to suspend drivers’ licenses pursuant to La. Rev. Stat. Ann. § 32:414; the judicial review provided for in the statute met the requirements of due process and the driver whose license was suspended had no further right to additional hearings. Price v. State, Dep’t of Public Safety, License Control & Driver Improv. Div., 325 So. 2d 759, 1976 La. App. LEXIS 4195 (Jan. 12, 1976).

Seven tickets for speeding in three years did not warrant suspension of the operator’s license under La. Rev. Stat. Ann. § 32:414, because each violation occurred in clear weather in daytime, involved speeds of only about 70 miles per hour, and all but one occurred on the interstate highway. Watson v. State, Dep’t of Public Safety, License Control & Driver Improv. Div., 324 So. 2d 547, 1975 La. App. LEXIS 3269 (Dec. 10, 1975).

District court review under La. Rev. Stat. Ann. § 32:414 of the suspension of an operator’s license is effectively de novo. Watson v. State, Dep’t of Public Safety, License Control & Driver Improv. Div., 324 So. 2d 547, 1975 La. App. LEXIS 3269 (Dec. 10, 1975).

Neither La. Rev. Stat. Ann. § 32:414 nor La. Rev. Stat. Ann. § 32:668 place any restriction or limitation on the scope of an original judicial hearing regarding the suspension of licenses, and a reviewing court is not restricted to a review of the findings of the Department of Public Safety. Jaubert v. Department of Public Safety, 323 So. 2d 212, 1975 La. App. LEXIS 3159 (Nov. 11, 1975).

An operator’s driving privileges were properly revoked for 12 months under La. Rev. Stat. Ann. § 32:414(B)(2), a statute that allowed for revocation upon a second DWI conviction, because the driver was required to have been convicted twice for this offense, not that the driver be convicted as a “second offender” for the latest offense. Celestin v. Department of Public Safety, 316 So. 2d 139, 1975 La. App. LEXIS 4089 (July 16, 1975).

Where a driver’s license was suspended for 12 months, pursuant to La. Rev. Stat. Ann. § 32:414, and the driver received notice of the suspension after the 12-month period had elapsed, he was entitled to his driver’s license; the suspension was effective on the date of the order and there was no provision for the abeyance of the effective date until the relinquishment of the license. Smiley v. Waguespack, 314 So. 2d 492, 1975 La. App. LEXIS 3889 (May 19, 1975), overruled by Fields v. Sperry Rand Corp., 343 So. 2d 339, 1977 La. App. LEXIS 3625 (La.App. 2 Cir. 1977).

There is no hardship provision in La. Rev. Stat. Ann. § 32:667 similar to that provided in § 32:414(A) for first offender DWI convictions, and where the statute applies, the six-month suspension of the motorist’s driver’s license is required. Hendryx v. State, Dep’t of Public Safety, 311 So. 2d 547, 1975 La. App. LEXIS 4233 (Apr. 21, 1975).

Although a driver’s conviction for driving while intoxicated for the second time was not based on a charge that he was a second offender, the driver’s license was properly revoked, pursuant to La. Rev. Stat. Ann. § 32:414. Comeaux v. Department of Public Safety, 311 So. 2d 61, 1975 La. App. LEXIS 4213 (Apr. 9, 1975).

Evidence purporting to show that a licensee was convicted of a second driving while intoxicated offense was inadmissible where it did not bear the certification of the judge or clerk; thus, the revocation of the driver’s license, pursuant to La. Rev. Stat. Ann. § 32:414B(2), was improper. Evans v. State, Dep’t of Public Safety, Financial Responsibility Div., 311 So. 2d 24, 1975 La. App. LEXIS 3241 (Apr. 1, 1975).

Where a driver admitted that he had been convicted of driving while intoxicated for the second time, the Department of Public Safety did not have to prove the convictions; therefore, the revocation of the driver’s license under the provisions of La. Rev. Stat. Ann. § 32:414 was proper. State, Dep’t of Public Safety, Drivers License Div. v. Bundrick, 311 So. 2d 34, 1975 La. App. LEXIS 3247 (Apr. 1, 1975).

Where La. Rev. Stat. Ann. § 32:414(B) does not create a prescriptive period that would relieve a driver from the penalties of his misconduct, a driver’s license was properly suspended 14 months after the driver was convicted of driving while intoxicated for a second time. State v. Cornelison, 304 So. 2d 758, 1974 La. App. LEXIS 3142 (Dec. 10, 1974).

When a hearing has been applied for and a judgment of revocation rendered after the hearing, the revocation becomes effective when the licensee surrenders his license. Vicknair v. State, Dep’t of Public Safety, 303 So. 2d 226, 1974 La. App. LEXIS 3436 (Nov. 7, 1974).

Requirement that notice to a driver of a license suspension be sent by certified mail following an investigation as provided under La. Rev. Stat. Ann. § 32:414E also applied to suspension of a license after a La. Rev. Stat. Ann. § 32:668 hearing. Areaux v. Department of Public Safety, 297 So. 2d 684, 1974 La. App. LEXIS 3571 (July 3, 1974).

La. Rev. Stat. Ann. § 32:414(B) required the revocation of a license for a second conviction of driving while intoxicated regardless of whether the second conviction was based on a “charge” against the driver as a “second offender.” Norman v. Waguespack, 295 So. 2d 820, 1974 La. App. LEXIS 4103 (May 28, 1974).

It was unnecessary to consider the truck driver’s appeal from the decision suspending his drivers’ license for six months after he refused to take an intoximeter test incident to his arrest for driving under the influence; whether the 30-day period for submitting the appeal ran from the date the license was suspended, the date that notice was mailed, or the date the notice was actually received, the truck driver’s appeal was untimely under La. Rev. Stat. Ann. §§ 32:668 and 32:414. David v. Department of Public Safety, 261 So. 2d 347, 1972 La. App. LEXIS 6565 (Apr. 17, 1972).

Licensed driver was denied life, liberty or property where the licensed driver’s operating license was suspended as a result of his second conviction for driving under the influence without the opportunity to challenge the validity of the license suspension prior to the effective date of the suspension; however, due process was satisfied where the licensed driver could initiate a court action. Smith v. Department of Public Safety, 254 So. 2d 515, 1971 La. App. LEXIS 5445 (Nov. 8, 1971).

•• Vehicle Registration

••• General Overview. — Trial court properly granted petitioner’s request for a restricted driver’s license because the State Department of Public Safety had not taken steps toward revocation of the petitioner after a second conviction within five years. Johnson v. State, Dep’t of Public Safety Driver’s License Div., 390 So. 2d 925, 1980 La. App. LEXIS 4633 (Oct. 28, 1980).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Reinstatement of partial driving privileges requires court appearance., OPINION NUMBER 82-629, La. Atty. Gen. Op. No. 1982-629; 1982 La. AG LEXIS 419.

Code of Criminal Procedure Article 894 providing for suspension of sentence in misdemeanor cases does not apply to DWI convictions. Courts are required to confiscate licenses of individuals convicted of DWI., OPINION No. 83-36, La. Atty. Gen. Op. No. 1983-36; 1983 La. AG LEXIS 714.

A defendant convicted of driving while intoxicated, first or second offense, can not use the provisions of L.C.Cr.P. Art. 894 to have his sentence suspended., OPINION No. 85-338, La. Atty. Gen. Op. No. 1985-338; 1985 La. AG LEXIS 563.

Acts 1986, No. 393 is impliedly repealed by Acts 1986, No. 720, in that both Acts provide a different penalty for the same offense and are irreconcilable with each other, because Act No. 720 was enacted 6 days after Act No. 393 and is the most recent declaration of the legislature., OPINION No. 87-178, La. Atty. Gen. Op. No. 1987-178; 1987 La. AG LEXIS 189.

RE: Two laws enacted at same legislative session and not in direct, irreconcilable conflict will each be given effect, and all requirements of the two laws, overlapping or supplementary to one another, must be complied with. However, where there is an irreconcilable conflict, as between Acts 393 and 720 of the 1986 Regular Session regarding the penalty to be imposed upon conviction of the offense, per R.S. 32:80(A), of passing a loading or unloading school bus, the latest legislative enactment (here, Act 720) prevails. Such implicit repeal, however, takes place only to the extent of such conflict, and that portion of Act 393 of the 1986 Regular Session enacting R.S. 32:414(A)(2), providing for administrative action by the La. Dept. of Pub. Safety & Corrections to suspend the driver’s license of anyone convicted of a violation of R.S. 32:80(A), remains intact., OPINION No. 87-548, La. Atty. Gen. Op. No. 1987-548; 1987 La. AG LEXIS 253.

Under R.S.32:411A, B(1), (2) and H(3), a driver’s license may be retained only if certain requirements are met. Opinion Number 03-0224, 2003 La. AG LEXIS 326.

TREATISES AND LAW REVIEWS

General Treatises. — Defense of Drunk Driving Cases: Criminal, Civil § 2.01 > Illegal Per Se Laws > The “Illegal Per Se” Statute.

Defense of Drunk Driving Cases: Criminal, Civil § 4.02 > Implied Consent Legislation > Characteristics of Implied Consent Statutes.

Louisiana Law Reviews. — Comment: Judicial Review of Conservation Orders. 43 La. L. Rev. 1201 (May, 1983).

Comment: Interdiction Reform: The Need for a Limited Interdiction Article in the Louisiana Civil Code. 54 Tul. L. Rev. 164 (December, 1979).

Casenote: State v. Edwards: A Just Punishment for Drunk Driving — The Louisiana Legislature’s Response to Habitual Offenses of Driving While Intoxicated. 48 Loy. L. Rev. 187 (Spring, 2002).

§ 414.1. Unlawful use of license.

It shall be unlawful for any person:

1. To display or cause or permit to be displayed or have in his possession any cancelled, revoked, suspended, or fictitious operator’s or chauffeur’s license, or an operator’s or chauffeur’s license which has been intentionally altered, or has been caused to be altered, by such person;

2. To lend his operator’s or chauffeur’s license to any other person or knowingly permit the use thereof by another;

3. To display or represent as one’s own any operator’s or chauffeur’s license not issued to him;

4. To fail or refuse to surrender to the department upon its lawful demand any operator’s or chauffeur’s license which has been suspended, revoked or cancelled;

5. To use a false or fictitious name in any application for an operator’s or chauffeur’s license or to knowingly make a false statement or to knowingly conceal a material fact or otherwise commit a fraud in any such application, or to commit perjury by making any false affidavit, or knowingly swearing or affirming falsely to any matter or thing required by the terms of this Chapter to be sworn to or affirmed;

6. To permit any unlawful use of an operator’s or chauffeur’s license issued to him; or

7. To do any act forbidden or fail to perform any act required by this Chapter. (Added by Acts 1968, No. 598, § 1; Acts 1987, No. 575, § 1.)

CROSS REFERENCES

Louisiana Law. — Suspension, revocation, renewal, and cancellation of licenses; judicial review, see La. R.S. 32:414.

Municipal Law. — Operation of vehicles > unlawful use of license. New Orleans Code of Ordinance § 154-304.

§ 414.2. Commercial motor vehicle drivers and drivers with a commercial learner’s permit; disqualification; issuance of Class “D” or “E” license; alcohol content in breath and blood; implied consent.

A. (1) (a) Notwithstanding any other law to the contrary, a person shall be disqualified from driving a commercial motor vehicle for committing any offense specified in this Section. The disqualification offenses apply to violations occurring in this or any other state or in any foreign jurisdiction complying with the requirements of the Federal Motor Carrier Safety Administration for commercial motor vehicles. The department shall suspend, revoke, or cancel the commercial driving privileges of a person who is disqualified to drive pursuant to this Section. If the Federal Motor Carrier Safety Administration so provides, the department may establish procedures by which a driver with a lifetime disqualification under Paragraph (2) of this Subsection may apply to have the disqualification reduced to a period of not less than ten years and be eligible for reinstatement of commercial driving privileges. Any subsequent offense specified in Paragraph (2) of this Subsection shall disqualify the individual from commercial driving privileges for life. Such individual shall not be eligible for reinstatement. If a driver is suspended or revoked from operating a Class “D” or “E” motor vehicle, he shall also be disqualified from operating a commercial motor vehicle.

(b) (i) There shall be no economic hardship license to operate a commercial motor vehicle. Upon receipt of a conviction of an offense which requires disqualification of commercial driving privileges, the department shall disqualify the individual from commercial driving privileges. A disqualification shall be imposed even if the conviction is set aside or dismissed pursuant to any provision of the Code of Criminal Procedure unless the conviction is set aside or dismissed because of an appeal of the conviction. The disqualification shall become part of the individual’s official operating record.

(ii) Whenever a person has been disqualified from driving a commercial motor vehicle, such person shall be issued a Class “D” or “E” driver’s license upon expiration of any license suspension, revocation, or cancellation resulting from the disqualifying offense and provided his Class “D” or “E” driving privileges are otherwise valid. The license shall be valid for the duration of the disqualification of his commercial motor vehicle privileges. When the license becomes invalid, the licensee shall apply for a renewal of the license if he desires to retain his Class “D” or “E” driving privileges. The license shall not be issued until the licensee’s commercial driver’s license has been surrendered to the office of motor vehicles. The driving record shall reflect the class of license previously held. When the licensee’s privilege to operate a commercial motor vehicle has been restored, his commercial driver’s license shall be returned to him if it has not expired during the duration of the disqualification. If the commercial driver’s license has expired, the licensee shall report to a driver’s license office for renewal of the commercial driver’s license.

(iii) The department shall promulgate rules and regulations necessary to the administration and enforcement of this Subparagraph.

(c) As used in this Section, “alcohol concentration” shall mean the concentration of alcohol in a person’s blood, breath, or urine, or other bodily substance. When expressed as a percentage, alcohol concentration means the numbers of grams of alcohol per one hundred milliliters of blood, the number of grams of alcohol per two hundred ten liters of breath, the number of grams of alcohol per sixty-seven milliliters of urine, or their equivalents.

(d) For the purposes of this Section, when operating a commercial motor vehicle, “serious traffic violation” means conviction of any of the following:

(i) Excessive speeding, involving any single offense for any speed of fifteen miles per hour or more above the posted speed limit.

(ii) Reckless driving, as defined by state or local law or regulation, including, but not limited to, offenses of driving a commercial motor vehicle in willful or wanton disregard for the safety of persons or property.

(iii) Improper or erratic traffic lane changes.

(iv) Following the vehicle ahead too closely.

(v) Except as otherwise provided in this Section, a violation arising in connection with a fatal accident or of a state or local law relating to motor vehicle traffic control, other than a parking violation. Serious traffic violations shall not include vehicle weight and defect violations.

(vi) Driving a commercial motor vehicle without first obtaining a commercial driver’s license.

(vii) Driving a commercial motor vehicle without a commercial driver’s license in the driver’s possession.

(viii) Driving a commercial motor vehicle without the proper class of commercial driver’s license.

(ix) Driving a commercial motor vehicle without possessing the proper endorsement for the vehicle being operated or for the passengers or cargo being transported.

(x) Texting while driving.

(e) For the purposes of this Section, when operating a commercial motor vehicle, “railroad grade crossing violation” shall mean a conviction for any of the following:

(i) Failure to slow down and check that the railroad grade crossing is clear from an approaching train if the driver is not required to stop at such crossing according to the provisions of this Chapter.

(ii) Failure to stop before a railroad grade crossing when there is an approaching train if the driver is not otherwise required to stop at such crossing according to the provisions of this Chapter.

(iii) Failure to stop before traversing a railroad grade crossing if the driver is required to stop at such crossing according to the provisions of this Chapter.

(iv) Failure to completely traverse a railroad grade crossing without stopping.

(v) Failure to obey a traffic control device or the directions of an enforcement official at a railroad grade crossing.

(vi) Failure to negotiate a railroad grade crossing due to insufficient undercarriage clearance.

(2) Any person shall be disqualified for life from operating a commercial motor vehicle for:

(a) Use of a commercial motor vehicle or noncommercial motor vehicle by a commercial driver’s license holder in the commission of a felony involving the manufacture, distribution, or dispensing of a controlled substance or possession with intent to manufacture, distribute, or dispense a controlled substance, and the commercial driver’s license holder shall not be eligible for the ten-year reinstatement. For purposes of this Subparagraph, “felony” shall be defined as an offense under state or federal law that is punishable by death or imprisonment for a term exceeding one year.

(b) Use of a commercial motor vehicle or noncommercial motor vehicle by a commercial driver’s license holder in the commission of more than one felony arising out of different crime episodes. For purposes of this Subparagraph, “felony” shall be defined as an offense under state or federal law that is punishable by death or imprisonment for a term exceeding one year.

(c) (i) Conviction of a second offense of operating under the influence of alcohol, operating with an alcohol concentration of 0.08 percent or more, or operating while under the influence of a controlled substance while operating a commercial motor vehicle or noncommercial motor vehicle by a commercial driver’s license holder.

(ii) Conviction of a second offense of driving under the influence of alcohol with an alcohol concentration of at least 0.04 percent but under an alcohol concentration of 0.08 percent while operating a commercial motor vehicle.

(d) A second offense of leaving the scene of an accident in a commercial motor vehicle or noncommercial motor vehicle by a commercial driver’s license holder.

(e) A second offense of refusal to submit to an alcohol concentration or drug test, while operating a commercial motor vehicle or noncommercial motor vehicle by a commercial driver’s license holder.

(f) Two or more of any combination of the offenses listed in Paragraph (A)(4), which arise from different episodes.

(g) A second offense of operating a commercial motor vehicle when, as a result of prior violations committed while operating a commercial motor vehicle, the driver’s commercial driver’s license is suspended, revoked, canceled, or disqualified.

(h) A second offense of causing a fatality through the negligent operation of a commercial motor vehicle, including but not limited to the offenses of manslaughter, negligent homicide, and vehicular homicide.

(3) Any person shall be disqualified from operating a commercial motor vehicle for a minimum period of three years for any of the offenses listed in Paragraph (A)(4), while transporting hazardous materials required to be placarded, or any other disqualification established by the department by regulation.

(4) Except as provided in Subparagraph (A)(2)(a) for lifetime disqualification, and in Paragraph (A)(3) for three years disqualification for offenses committed while transporting hazardous materials, any person shall be disqualified from operating a commercial motor vehicle for a minimum period of one year for:

(a) (i) A first conviction of a commercial driver’s license holder, while operating a commercial motor vehicle or a noncommercial motor vehicle, of operating under the influence of alcohol, operating with an alcohol concentration of 0.08 percent or more, or operating under the influence of a controlled dangerous substance.

(ii) A first conviction of a commercial driver’s license holder of driving under the influence of alcohol with an alcohol concentration of at least 0.04 percent but under an alcohol concentration of 0.08 percent while operating a commercial motor vehicle.

(b) Using a commercial motor vehicle or noncommercial motor vehicle by a commercial driver’s license holder in the commission of a felony not described in Subparagraph (A)(2)(a) of this Section.

(c) A first offense of leaving the scene of an accident in a commercial motor vehicle or noncommercial motor vehicle by a commercial driver’s license holder.

(d) A first offense of refusal to submit to an alcohol concentration or drug test, while operating a commercial motor vehicle or noncommercial motor vehicle by a commercial driver’s license holder.

(e) A first offense of operating a commercial motor vehicle when, as a result of prior violations committed while operating a commercial motor vehicle, the driver’s commercial driver’s license is suspended, revoked, canceled, or disqualified.

(f) A first offense of causing a fatality through the negligent operation of a commercial motor vehicle, including but not limited to the offenses of manslaughter, negligent homicide, and vehicular homicide.

(5) Any person shall be disqualified from operating a commercial motor vehicle for a period of not less than sixty days if convicted of two serious traffic violations or convicted of one railroad grade crossing violation, or not less than one hundred twenty days if convicted of three serious traffic violations or two railroad grade crossing violations, arising from separate incidents occurring within a three-year period. Any person shall be disqualified from operating a commercial motor vehicle for a period of not less than one year if convicted of three railroad grade crossing violations arising from separate incidents occurring within a three-year period.

(6) For purposes of Paragraph (A)(5) of this Subsection, any person who commits a serious traffic offense as defined in Paragraph (A)(1), including driving under the influence of alcohol or a controlled substance with an alcohol concentration of 0.04 percent or more, while operating a Class “A”, “B”, or “C” motor vehicle, shall be subject to the reporting, suspension, revocation, or enhancement penalties provided for in this Section and R.S. 32:1471 et seq.

(7) (a) In accordance with the provisions of this Subsection and the reporting requirements of the Federal Motor Carrier Safety Administration, if the department disqualifies the driving privileges of a person licensed in another jurisdiction, the department shall notify the licensing entity of the jurisdiction in which the person is licensed of the person’s disqualification of nonresident driving privileges in Louisiana. The notice shall include the disqualification and the violation that caused the disqualification.

(b) Any notice of disqualification the department receives from another jurisdiction shall be included in a person’s official operating record in accordance with the reporting requirements of the Federal Motor Carrier Safety Administration.

(8) (a) The department may report to the Federal Motor Carrier Safety Administration any driver operating a commercial motor vehicle whose driving may constitute an imminent hazard. An imminent hazard shall be defined as the existence of a condition which presents a substantial likelihood that death, serious illness, severe personal injury, or substantial endangerment to health, property, or the environment will occur before the reasonably foreseeable completion date of a formal proceeding commenced to lessen the risk of death, illness, injury, or endangerment.

(b) Any disqualification imposed on a driver, licensed in Louisiana, whose driving is determined by the Federal Motor Carrier Administration to constitute an imminent hazard shall become part of the individual’s official operating record.

(c) A driver disqualified under other provisions of this Section who is simultaneously disqualified under the provisions of this Paragraph shall serve the disqualification periods concurrently.

(9) (a) The operating record of a commercial motor vehicle driver shall include those offenses where an individual has pled guilty and been sentenced thereupon, forfeited bond resulting in a final judgment of forfeiture, or been found guilty in a final disposition by a court of competent jurisdiction of violating a law in the operation of a motor vehicle, regulatory actions in which an individual has been adjudged at fault, and any accident in which the driving privileges of the person are suspended for failure to provide liability security or proof of financial security. “Final disposition” for purposes of this Paragraph shall mean a final conviction, not capable of appeal or review, and not subject to dismissal. “Conviction” for purposes of this Section shall include an unvacated adjudication of guilt or a determination in a court of original jurisdiction or by an authorized administrative tribunal that a person has violated or failed to comply with the law; an unvacated forfeiture of bail or collateral deposited to secure the person’s appearance in court; a plea of guilty or nolo contendere accepted by a court; the payment of a fine or court costs; or a violation of a condition of release without bail, regardless of whether the penalty is rebated, suspended, or probated. A conviction shall occur regardless of whether a person is referred to a remedial or pretrial diversion program as an alternative to the imposition of a penalty, fine, or other sanction.

(b) Any law enforcement officer who cites the operator of a commercial motor vehicle for a moving violation on a Department of Public Safety and Corrections motor carrier safety inspection report shall issue the operator of the commercial motor vehicle a ticket in compliance with R.S. 32:398.1 and dispose of such ticket as provided for in R.S. 32:398.2. A citation for a moving violation issued by the Department of Public Safety and Corrections on a motor carrier safety inspection report shall not result in a fine, civil penalty, or fee.

B. (1) (a) Notwithstanding any other law to the contrary or Subsection A of this Section, an operator of a commercial motor vehicle shall not have any measured alcohol concentration or any detected presence of alcohol or a controlled dangerous substance while operating or taking part in operating, or in physical control of, a commercial motor vehicle.

(b) For purposes of this Subsection, an out-of-service order means a declaration by an authorized enforcement officer of a federal, state, Canadian, Mexican, or local jurisdiction, declaring that a commercial motor vehicle driver, a commercial motor vehicle, or a motor carrier operation is out-of-service pursuant to 49 C.F.R. 386.72, 392.5, 395.13, or 396.9, or other compatible laws, or pursuant to the North American Uniform Out-of-Service criteria.

(c) Violation of this Subsection or refusal to submit to an alcohol concentration or drug test shall subject the person to a minimum twenty-four-hour out-of-service period.

(2) Any driver who is found in violation of an out-of-service order while driving a commercial motor vehicle shall be subject to the following penalties:

(a) Upon a first conviction, the driver shall be subject to disqualification for a period of not less than one hundred eighty days nor more than two years. Any driver who is found in violation twice within a ten-year period shall be subject to disqualification for not less than two years nor more than five years. If a driver is found in violation three or more separate times within a ten-year period, the driver shall be subject to disqualification for not less than three years nor more than five years.

(b) Upon a first conviction, if the driver was transporting hazardous materials required to be placarded under the Hazardous Materials Transportation Act (49 App. U.S.C.A. 1801-1813) or a vehicle designed to transport more than fifteen persons, the driver shall be subject to disqualification for a period of not less than one hundred eighty days nor more than two years. If a driver is found in violation two or more separate times within a ten-year period while transporting hazardous materials or while operating a vehicle designed to transport more than fifteen persons, the driver shall be subject to disqualification for not less than three years nor more than five years.

C. (1) The act of operating a commercial motor vehicle shall constitute implied consent to be tested for any trace of alcohol, or controlled substances.

(2) The procedures for testing commercial motor vehicle operators for alcohol or controlled substances, and for reporting the results shall, with any appropriate modifications, be the same as for other drivers. The department may enact special provisions by regulation to take into account the unique requirements imposed by this Section. An officer need only have a reasonable belief that such a driver is under the influence of alcohol or drugs which may impair the driver’s ability to safely drive to place him out-of-service. If a person operating a commercial motor vehicle refuses to submit to an alcohol concentration or drug test, the officer shall inform him that he may be disqualified from driving for the time periods specified in this Section and may be subject to stiffer criminal and civil penalties.

D. (1) Except as otherwise provided in this Section, the department shall notify, in accordance with the reporting requirement of the Federal Motor Carrier Safety Administration, the licensing entity of another jurisdiction when any driver licensed by that jurisdiction is convicted in Louisiana of a traffic control violation, other than a parking violation, under either of the following circumstances:

(a) Regardless of the type of vehicle in which the violation occurred, the person convicted holds a commercial driver’s license.

(b) Regardless of the type of license the person convicted holds, the violation occurred in a commercial motor vehicle.

(2) Licensing entities in other jurisdictions shall notify, in accordance with the reporting requirement of the Federal Motor Carrier Safety Administration, the department when a person holding a Louisiana driver’s license is convicted of a traffic control violation, other than a parking violation, under either of the circumstances described in Paragraph (1) of this Subsection. When the department receives notice as provided for in this Paragraph, the conviction shall become part of the driver’s official operating record.

E. (1) Unless a longer suspension or disqualification period is provided for in Subsections A through D of this Section, a commercial driver’s license applicant or holder shall be disqualified from operating a school bus for a period of ten years for the following:

(a) Conviction of driving under the influence of alcohol or a controlled substance while operating a commercial motor vehicle or noncommercial motor vehicle.

(b) Refusal to submit to a chemical test for the purpose of determining the alcoholic content of his blood when arrested for an offense arising out of acts alleged to have been committed while the driver was driving or in actual physical control of a commercial motor vehicle or noncommercial motor vehicle while believed to be under the influence of alcoholic beverages or a controlled substance.

(2) Upon application of the driver, the department may reinstate the “S” endorsement if the driver meets all of the following conditions:

(a) The driver is not convicted of driving under the influence of alcohol or a controlled substance while operating a commercial motor vehicle or noncommercial motor vehicle for a period of five years after conviction of the disqualifying offense or refusal.

(b) The driver has not refused to submit to a chemical test for the purpose of determining the alcoholic content of his blood when arrested for an offense arising out of acts alleged to have been committed while the driver was driving or in actual physical control of a commercial motor vehicle or noncommercial motor vehicle while believed to be under the influence of alcoholic beverages or a controlled substance for a period of five years after the disqualifying offense or refusal.

(c) The driver has successfully completed medical treatment or medically approved group therapy or special education courses for or about the disease of alcoholism, alcohol abuse, or drug abuse, in a suitable public or private institution or program approved by the appropriate state authority following the disqualifying offense or refusal. (Acts 1989, No. 293, § 1, eff. June 27, 1989; Acts 1990, No. 931, § 1; Acts 1993, No. 382, §§ 1, 2; Acts 1995, No. 286, § 1; Acts 1995, No. 693, § 1; Acts 1997, No. 264, § 1, eff. Aug. 15, 1997; Acts 1999, No. 462, § 1, eff. Aug. 15, 1999; Acts 1999, No. 583, § 1, eff. Aug. 15, 1999; Acts 2002, 1st Ex. Sess., No. 131, § 1, eff. June 16, 2002; Acts 2003, No. 394, § 1, eff. Jan. 1, 2004; Acts 2003, No. 402, § 1, eff. Jan. 1, 2004; Acts 2003, No. 403, § 1, eff. Jan. 1, 2004; Acts 2003, No. 406, § 1, eff. Jan. 1, 2004; Acts 2003, No. 408, § 1, eff. Jan. 1, 2004; Acts 2003, No. 418, § 1, eff. Jan. 1, 2004; Acts 2003, No. 580, § 1, eff. Jan. 1, 2004; Acts 2004, No. 542, § 1, eff. Aug. 15, 2004; Acts 2007, No. 61, §§ 1, 2, eff. Aug. 15, 2007; Acts 2008, No. 302, § 1, eff. Aug. 15, 2008; Acts 2008, No. 836, § 1, eff. Aug. 15, 2008; Acts 2010, No. 401, § 1, eff. Aug. 15, 2010; Acts 2011, No. 193, § 1, eff. Aug. 15, 2011; Acts 2012, No. 203, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 203 inserted “and drivers with a commercial learner’s permit” in the section heading; added (A)(1)(d)(x); and in (B)(2)(a), substituted “one hundred eighty days” for “ninety days” in the first sentence and substituted “two years” for “one year” in the second sentence.

2011 Amendments. — The 2011 amendment by No. 193 substituted “commercial driver’s license applicant or holder” for “commercial driver’s license holder” in the introductory language of (E)(1); substituted “Upon application of the driver, the department may reinstate the ‘S’ endorsement” for “The disqualification period imposed by this Subsection may be reduced” in the introductory language of (E)(2); and added “following the disqualifying offense or refusal” in (E)(2)(c).

2010 Amendments. — The 2010 amendment by No. 401 added (E).

2008 Amendments. — Acts 2008, No. 302, § 1, effective August 15, 2008, added the last sentence in (A)(2)(a) and (b).

Acts 2008, No. 836, § 1, effective August 15, 2008. inserted “‘D’ or” in the section heading; and rewrote (A)(9)(b).

2007 Amendments. — Acts 2007, No. 61, §§ 1 and 2, effective August 15, 2007, inserted “‘D’ or” in the section heading; in (A)(1)(a), inserted “a commercial motor vehicle” following “disqualified from driving,” added “this Section” to the end of the first sentence, deleted the second and third sentences, substituted “commercial driving privileges” for “driver’s license,” and inserted “and be eligible ... for reinstatement”; in (A)(1)(b)(ii), substituted “Class ‘D’ or ‘E’ driver’s license upon expiration of any license” for “Group ‘E’, ‘Personal Use Motor Vehicle’ driving license upon expiration of any Group ‘E’ license,” substituted “Class ‘D’ or ‘E’” for “Group” twice, and deleted the last sentence; rewrote (A)(2) and (4); substituted “0.04 percent” for “four one-hundredths” in (A)(6); substituted “Section” for “Paragraph” in (A)(9)(a); deleted the former (D) and redesignated the former (E) as (D); substituted “Paragraph (1)” for “Subparagraph (1)(a) or (1)(b)” in the present (D)(2); and deleted (E).

2004 Amendments. — Acts 2004, No. 542, § 1, effective August 15, 2004, added (A)(9).

2003 Amendments. — Acts 2003, No. 394, § 1, effective January 1, 2004, substituted “Class ‘E’ license” for “Group ‘E’ license” in the section heading, and rewrote (A)(1)(a), which read: “Notwithstanding any other law to the contrary, any person is disqualified from driving for the offenses specified in Paragraphs A(2) through (5) of this Subsection when committed in a commercial motor vehicle. The disqualification offenses apply to violations occurring in this or any other state or in any foreign jurisdiction meeting the requirement of 49 Code of Federal Regulations Part 383. The department shall suspend, revoke, or cancel the driver’s license of a person who is disqualified to drive pursuant to this Section. If the Federal Highway Administration so provides, the department may establish procedures by which a driver with a lifetime disqualification under Paragraph A(2) of this Subsection may apply to have the disqualification reduced to a period of not less than ten years. If a driver is disqualified from operating a Group ‘D’ or ‘E’ motor vehicle, he shall also be disqualified from operating a commercial motor vehicle.”

Acts 2003, No. 402, § 1, effective January 1, 2004, added (A)(1)(d)(vi) through (A)(1)(d)(ix); substituted “Except as otherwise provided in this Section, a violation” for “A violation” in (A)(1)(d)(v).

Acts 2003, No. 403, § 1, effective January 1, 2004, added (A)(7)(a) and (A)(7)(b).

Acts 2003, No. 406, § 1, effective August 15, 2003, added (A)(7)(a) through (A)(7)(c).

Acts 2003, No. 408, § 1, effective January 1, 2004, added (A)(2)(g), (A)(2)(h), (A)(4)(e), and (A)(4)(f).

Acts 2003, No. 418, § 1, effective January 1, 2004, added (E).

Acts 2003, No. 580, § 1, effective January 1, 2004, in (A)(1)(b)(i), substituted “conviction of an offense” for “conviction for an offense for,” inserted “requires” following “which,” and deleted “is required” following “privileges,” substituted “A disqualification” for “This disqualification,”deleted “subsequently” following “conviction is,” inserted “unless the conviction is set aside or dismissed because of an appeal of the conviction” following “Code of Criminal Procedure”; and added the fourth sentence.

2002 Amendments. — Acts 2002, 1st Ex. Sess., No. 131, § 1, effective June 16, 2002, added (A)(1)(e), in (A)(5), inserted “or convicted of one railroad grade crossing violation,” inserted “not less than” preceding “one hundred twenty days,” inserted “or two railroad grade crossing violations,” and added the second sentence.

1999 Amendments. — Acts 1999, No. 462, § 1, effective August 15, 1999, added the last sentence of (B)(1).

Acts 1999, No. 583, § 1, effective August 15, 1999, rewrote (A)(1)(b)(i) which read: “There shall be no economic hardship license to operate a commercial motor vehicle; however, an economic hardship license may be granted to operate a Group ‘D’ license provided the applicant for an economic hardship license is otherwise eligible for such license. These disqualifications shall supplement and be in addition to any other sanctions that may be imposed.”

CROSS REFERENCES

Louisiana Law. — Charts or records of hospitals, other health care providers; admissibility of certified or attested copy; BAC scientific analysis reports, see La. R.S. 13:3714.

Examination of applicants required; classes of licenses, see La. R.S. 32:408.

Application or special certificate applications; penalties for false information, see La. R.S. 32:409.1.

Penalty, see La. R.S. 32:427.

Federal Law. — Driving of commercial motor vehicles — alcohol prohibition. 49 CFR 392.5.

Hours of service of drivers — drivers declared out of service. 49 CFR 395.13.

Inspection of motor vehicles in operation. 49 CFR 396.9.

Rules of practice for motor carrier, broker, freight fowarder, and hazardous materials proceedings — imminent hazard. 49 CFR 386.72.
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TRANSPORTATION LAW

• Commercial Vehicles

•• Licensing & Registration. — Commercial driver’s license was suspended for 60 days under La. Rev. Stat. Ann. § 32:414.2(A)(5) for two traffic violations, the offense conduct for which occurred within three years, even though the convictions were not within three years of each other.. Parker v. Stalder, 704 So. 2d 898, 1997 La. App. LEXIS 2852 (Dec. 10, 1997).

• Private Vehicles

•• Vehicle Registration

••• General Overview. — Granting of a hardship driver’s license to the driver of commercial vehicles was improper where the suspension of his driving privileges for violation of L. Rev. Stat. Ann. § 32:667 disqualified him from operating any vehicle pursuant to La. Rev. Stat. Ann. § 32:414.2(A)(1)(b). Moore v. Department of Pub. Safety, License Control & Driver Improvement Div., 655 So. 2d 644, 1995 La. App. LEXIS 1214 (May 10, 1995).

§ 414.3. Commercial motor vehicle drivers; employer responsibilities.

A. For purposes of this Section and R.S. 32:414.4 “employee” means an operator of a commercial motor vehicle, including an independent contractor while in the course of operating a commercial motor vehicle, who is employed by an employer.

B. For purposes of this Section and R.S. 32:414.4, “employer” means any person, including the United States, a state, or a political subdivision of a state, who owns or leases a commercial motor vehicle, or assigns employees to operate a commercial motor vehicle. (Acts 1989, No. 293, § 1, eff. June 27, 1989.)

§ 414.4. Commercial motor vehicle operator; notification requirements.

A. (1) Any driver of a commercial motor vehicle who violates a state or local law or a law of a foreign jurisdiction meeting the requirements of 49 Code of Federal Regulations Part 383 relating to motor vehicle traffic control, other than a parking violation, in any other state, or such foreign jurisdiction, shall notify the department, in the manner specified by the secretary (unless exempted by the department by rule or regulation), of such violation within thirty days after the date he is adjudicated guilty in a court of competent jurisdiction, enters a plea of nolo contendere or guilty, suffers a forfeiture in connection with any such violations, or suffers a conviction as defined herein. The department may waive this requirement if permitted by the Federal Highway Administration.

(2) The driver of a commercial motor vehicle who drives for hire or compensation or who operates a commercial motor vehicle as a part of his employment, even if such operation is only occasional and who violates a state or local law relating to motor vehicle traffic control other than a parking violation, in any other state, shall notify his employer, in the manner specified by the department and the employer, of such violation within thirty days after he is adjudicated guilty in a court of competent jurisdiction, enters a plea of nolo contendere, or suffers a forfeiture in connection with any such violation. The department or the employer may require the driver to report violations of foreign law relating to motor vehicle traffic control, other than a parking violation. A violation includes an administrative action.

B. A driver of a commercial motor vehicle who drives for hire or who operates a commercial motor vehicle as part of his employment, even if such operation is only occasional; whose driver’s license is suspended, revoked, or cancelled by any state; who loses the privilege to drive in any state for any period; or who is disqualified from driving for any period, including out-of-service orders, shall notify his employer in the manner specified by the department before the end of the next business day following the day the driver received notice of the fact. A nonresident commercial driver shall report any such suspension, revocations, or cancellation by any foreign jurisdiction. An employer or the department shall require the driver to report such actions taken by foreign authorities.

C. A driver applying for employment as a commercial motor vehicle operator or who operates a commercial motor vehicle in the course and scope of his employment, even if such operation is only occasional, shall notify his prospective employer of any previous employment. This information shall include a list of names and addresses of the driver’s previous employers for which he drove a commercial motor vehicle, the dates the applicant drove for such employer, and the reason for leaving the employment. The applicant shall certify that such information is true and correct. The department or the employer may require the applicant to furnish additional information. (Acts 1989, No. 293, § 1, eff. June 27, 1989.)

CROSS REFERENCES

Louisiana Law. — Commercial motor vehicle drivers; employer responsibilities, see La. R.S. 32:414.3.

§ 414.5. Information falsified by aliens; cancellation of drivers’ licenses and special identification cards.

A. The driver’s license or special identification card of an alien student or nonresident alien shall be canceled if the alien has falsified any information required in R.S. 32:409.1 for the purposes of obtaining a driver’s license or a special identification card from the office of motor vehicles. The secretary shall notify the person who is the subject of the notice at that person’s last known address.

B. When a law enforcement officer places a person under arrest and seizes the driver’s license or the special identification card in accordance with R.S. 14:100.13(B), the driver’s license or special identification card shall be surrendered to the office of motor vehicles for cancellation. (Acts 2002, 1st Ex. Sess., No. 46, § 2.)

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute made several minor stylistic changes in the section heading and Subsection (A); and substituted “R.S. 14:100.13(B)” for “R.S. 14:100.2.2(B)” in Subsection (B) as enacted by Acts 2002, 1st Ex. Sess., No. 46, § 2.

§ 415. Operating vehicle while license is suspended; offenses in other states; record of offenses given other states.

A. It shall be unlawful for any person to operate a motor vehicle upon any public highway of this state during the period of suspension, revocation or cancellation of any license which may have been issued to him by this state or by any other state.

B. (1) Any period of suspension or revocation shall automatically be extended for a period of one year from the date the licensee would otherwise have been entitled to apply for a new license upon his conviction for any offense involving the operation of a motor vehicle committed during such period. No driver shall use a license issued to him in another state or the privilege of a nonresident to drive a motor vehicle in this state, upon receiving notice of his conviction, or of the entry of a plea of guilty and sentence thereupon, or of the forfeiture of bail in another state of federal jurisdiction for any offense, which if committed in this state, would be grounds for suspension or revocation of the license.

(2) The court may order a licensee who violates the provisions of Subsection A of this Section to have an ignition interlock device installed on any vehicle in which the licensee operates when the license was suspended, revoked, or canceled pursuant to the implied consent law in accordance with the provisions of R.S. 32:661 et seq. or for a violation of any of the following:

(a) R.S. 14:98.

(b) R.S. 14:32.1.

(c) R.S. 14:39.1.

(d) R.S. 14:39.2.

(e) A parish or municipal ordinance that prohibits the operation of a motor vehicle while under the influence of alcohol or drugs.

(3) If the provisions of Paragraph (1) of this Subsection are ordered by a court, the court shall order that the ignition interlock device remain installed for a period of time not less than the remaining period of suspension, revocation, or cancellation.

C. (1) A person with a Class “D” or Class “E” driver’s license who violates the provisions of Subsection A of this Section may be fined up to five hundred dollars or imprisoned for not more than six months, or both and may be subject to a civil penalty of up to one thousand two hundred fifty dollars.

(2) A person with a Class “A”, “B”, or “C” driver’s license who violates the provisions of Subsection A of this Section may be fined up to five thousand dollars or imprisoned for not more than six months or both and may be subject to a civil penalty of up to two thousand five hundred dollars.

D. (1) If the court finds that the defendant violated Subsection A at the time of conduct resulting in a conviction for a second or subsequent offense violation of R.S. 14:98, the offender shall be fined not less than three hundred dollars nor more than five hundred dollars and imprisoned for not less than seven days nor more than six months. At least seven days of such imprisonment shall be without benefit of probation, parole, or suspension of sentence and shall be consecutive to any sentence imposed for the violation of R.S. 14:98. In addition the person may be subject to a civil penalty of up to one thousand two hundred fifty dollars.

(2) If the person is operating a Group “A”, “B”, or “C” vehicle, and the court finds that the defendant violated Subsection A of this Section, at the time of conduct resulting in a conviction for a second or subsequent offense in violation of R.S. 14:98, the offender shall be fined not less than three hundred dollars nor more than five thousand dollars and imprisoned for not less than seven days nor more than six months. At least seven days of such imprisonment shall be without benefit of probation, parole, or suspension of sentence and shall be consecutive to any sentence imposed for the violation of R.S. 14:98. In addition, the person may be subject to a civil fine of up to two thousand five hundred dollars. (Amended by Acts 1954, No. 165, § 6; Acts 1968, No. 273, § 12; Acts 1968, No. 599, § 1; Acts 1974, No. 508, § 1; Acts 1982, No. 556, § 1; Acts 1984, No. 457, § 1, eff. Jan. 1, 1985; Acts 1986, No. 680, § 1; Acts 1989, No. 293, § 1, eff. June 27, 1989; Acts 1993, No. 382, § 1; Acts 2004, No. 905, § 1, eff. Aug. 15, 2004.)

Editor’s Notes. — See Acts 1984, No. 457, § 3.

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24: 201 et seq., the Louisiana State Law Institute substituted “Paragraph (1) of this Subsection” for “Paragraph (B)(1) of this Subsection” in (B)(3) as enacted by Acts 2004, No. 905, § 1.

2004 Amendments. — Acts 2004, No 905, § 1, effective August 15, 2004, added (B)(2) and (3).

CROSS REFERENCES

Louisiana Law. — Economic and medical hardship appeal of driver’s license suspension, see La. R.S. 32:415.1.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — The grant of a restricted license to a driver with only one DWI conviction, after a one-year administrative suspension by the department of public safety, was improper because the driver had more than one breath test for DWI greater than .10 within a past five year period. Granata v. Louisiana Dep’t of Public Safety, 583 So. 2d 872, 1991 La. App. LEXIS 1946 (June 27, 1991).

Circumstantial evidence did not exclude every reasonable hypothesis of innocence to support defendant’s convictions for driving while intoxicated and driving under suspension; evidence that defendant was intoxicated when he was found asleep in his car in a lounge parking lot with the car’s engine and headlights turned off did not prove that he operated his vehicle, which was an essential element of both offenses. State v. Rutan, 448 So. 2d 267, 1984 La. App. LEXIS 8483 (Apr. 11, 1984).

Trial court properly granted petitioner’s request for a restricted driver’s license because the State Department of Public Safety had not taken steps toward revocation of the petitioner after a second conviction within five years. Johnson v. State, Dep’t of Public Safety Driver’s License Div., 390 So. 2d 925, 1980 La. App. LEXIS 4633 (Oct. 28, 1980).

Prior judgment from the same district court granting a driver a restricted license in accordance with the provisions of La. Rev. Stat. Ann. § 32:415.1, which permitted issuance of a restricted driving permit in hardship cases where the driver’s license had been suspended or revoked for the first time only under La. Rev. Stat. Ann. § 32:414(B), (C), (D), (E), and La. Rev. Stat. Ann. § 32:415 was not res judicata for an habitual offender proceeding under La. Rev. Stat. Ann. § 32:1471 et seq. State v. Cormier, 378 So. 2d 448, 1979 La. App. LEXIS 3100 (Oct. 10, 1979).

••• License Violations

•••• General Overview. — On defendant’s appeal of a three-year sentence that was imposed following entry of his guilty plea to driving while intoxicated, third offense, in violation of La. Rev. Stat. Ann. § 14:98, and driving under suspension in violation of La. Rev. Stat. Ann. § 32:415, the court rejected defendant’s contention that the sentence was excessive and found that the sentence was illegally lenient under La. Rev. Stat. Ann. § 14:98(D) because it was imposed with benefit of parole and did not include a fine or forfeiture; court, however, could not correct the sentence because the error was not appealed by the State. State v. Anderson, 764 So. 2d 179, 2000 La. App. LEXIS 1682 (June 21, 2000).

EVIDENCE

• Procedural Considerations

•• Circumstantial & Direct Evidence. — Circumstantial evidence did not exclude every reasonable hypothesis of innocence to support defendant’s convictions for driving while intoxicated and driving under suspension; evidence that defendant was intoxicated when he was found asleep in his car in a lounge parking lot with the car’s engine and headlights turned off did not prove that he operated his vehicle, which was an essential element of both offenses. State v. Rutan, 448 So. 2d 267, 1984 La. App. LEXIS 8483 (Apr. 11, 1984).

TRANSPORTATION LAW

• Private Vehicles

•• Operator Licenses

••• General Overview. — Because a restricted Louisiana license is available to a person whose license has been suspended, revoked, or cancelled under La. Rev. Stat. Ann. § 32:415, and that section authorizes Louisiana to enforce non-Louisiana issued suspensions, revocations, and cancellations, then a restricted Louisiana license is available to a person whose license has been suspended, revoked, or cancelled pursuant to other state laws. Bray v. Department of Pub. Safety & Corrections, 638 So. 2d 732, 1994 La. App. LEXIS 2026 (June 24, 1994).

The grant of a restricted license to a driver with only one DWI conviction, after a one-year administrative suspension by the department of public safety, was improper because the driver had more than one breath test for DWI greater than .10 within a past five year period. Granata v. Louisiana Dep’t of Public Safety, 583 So. 2d 872, 1991 La. App. LEXIS 1946 (June 27, 1991).

Pursuant to La. Rev. Stat. Ann. § 32:415(B), the facts did not support an automatic extension because the suspension was for a period of 60 days, beginning March 9, 1980, May 8, 1980 was the 61st day thereafter and the offense committed by defendant on May 8 was committed after the suspension period. Bastrop v. Johnson, 403 So. 2d 717, 1981 La. LEXIS 10171 (Sept. 8, 1981).

Pursuant to La. Rev. Stat. Ann. § 32:415(A), at the conclusion of the suspension period, defendant’s license was not reinstated but was no longer suspended. Bastrop v. Johnson, 403 So. 2d 717, 1981 La. LEXIS 10171 (Sept. 8, 1981).

Driver was not entitled to a restricted driver’s license under La. Rev. Stat. Ann. § 32:415.1 because he did not, and could not, allege that the prior suspension of his license was his first. Sibley v. Louisiana Dep’t of Public Safety, 385 So. 2d 505, 1980 La. App. LEXIS 3955 (May 5, 1980).

Prior judgment from the same district court granting a driver a restricted license in accordance with the provisions of La. Rev. Stat. Ann. § 32:415.1, which permitted issuance of a restricted driving permit in hardship cases where the driver’s license had been suspended or revoked for the first time only under La. Rev. Stat. Ann. § 32:414(B), (C), (D), (E), and La. Rev. Stat. Ann. § 32:415 was not res judicata for an habitual offender proceeding under La. Rev. Stat. Ann. § 32:1471 et seq. State v. Cormier, 378 So. 2d 448, 1979 La. App. LEXIS 3100 (Oct. 10, 1979).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Reinstatement of partial driving privileges requires court appearance., OPINION NUMBER 82-629, La. Atty. Gen. Op. No. 1982-629; 1982 La. AG LEXIS 419.

Traffic violations are considered as criminal offenses for the implementation of House Bill 670 and the assessment of additional court costs., OPINION No. 86-616, La. Atty. Gen. Op. No. 1986-616; 1986 La. AG LEXIS 379.

A city prosecutor cannot prosecute a person in city court for a violation of a state statute not punishable by hard labor. The fine collected pursuant to a prosecution in city court for the violation of a state statute should be paid into the parish’s general fund., OPINION NUMBER 88-180, La. Atty. Gen. Op. No. 1988-180; 1988 La. AG LEXIS 133.

The proceeds from the fines from the prosecution for a violation of a city ordinance are to be paid into the city treasury. If the prosecution is on behalf of the state or parish, i.e. the prosecution results from a violation of a state statute or a parish ordinance, then the proceeds from the fines are to be deposited with the parish., OPINION NUMBER 00-148, La. Atty. Gen. Op. No. 2000-148; 2000 La. AG LEXIS 167.

Mayor’s courts are courts, which have jurisdiction to conduct trials, determine guilt, and impose sentences including fines and imprisonment for breach of municipal ordinances. Mayor’s courts may impose penalties for breach of municipal ordinances where the fine does not exceed $500.00, or by imprisonment by not more than sixty days, or both., OPINION 00-197, La. Atty. Gen. Op. No. 2000-197; 2000 La. AG LEXIS 211.

TREATISES AND LAW REVIEWS

General Treatises. — Defense of Drunk Driving Cases: Criminal, Civil § 8.07 > Penalties > License Suspension and Revocation.

§ 415.1. Economic and medical hardship appeal of driver’s license suspension.

A. (1) Except as provided in R.S. 32:378.2(A), 414, and 415(B)(2), upon suspension, revocation, or cancellation of a person’s driver’s license for the first time only as provided for under R.S. 32:414 and 415, the person, after initial notice from the department, shall have the right to apply to the department for a restricted license. In the event that the department fails or refuses to issue the restricted license, the person shall have the right to file a petition for a restricted driver’s license in the district court of the parish in which the applicant is domiciled. Such application or petition for a restricted license shall allege that revocation of his driving privileges will deprive him or his family of the necessities of life, will prevent him from earning a livelihood, or prevent him from obtaining proper medical treatment if disabled. The district court is vested with jurisdiction to set the matter for contradictory hearing in open court upon ten days written notice to the department, and thereupon to determine whether the allegations of hardship have merit. Upon determination by the department or the court that the lack of a license would deprive the person or his family of the necessities of life or prevent the licensee from obtaining proper medical treatment if disabled, the department may grant or the court may order that the person be granted, by the department, a restricted license to enable the person to continue to support his family or to obtain such medical treatment as provided for in this Section. The restrictions of said license shall be determined by the department or the court and shall include the following:

(a) Licensee shall be permitted to operate a motor vehicle only on such streets or watercraft on the waterways of the state as would enable him to earn his livelihood or for treatment of his debilitative condition as provided for in Subparagraph (e) of this Paragraph.

(b) Such operation is restricted to such times during which he is involved in earning a livelihood or for treatment of his debilitative condition as provided for in Subparagraph (e) of this Paragraph.

(c) During the period of suspension, licensee shall be responsible for applying to the court in the event that either earning his livelihood or treatment of his debilitative condition as provided for in Subparagraph (e) of this Paragraph necessitates a change in the original restrictions proposed by the department or the court.

(d) Any other restrictions that the court determines to be necessary and proper.

(e) If the licensee is disabled and such disability is a physical impairment that substantially limits one or more of the major life activities of the licensee, such licensee shall be permitted to operate a motor vehicle only on such streets and at such times as would enable him to obtain medical treatment for his debilitative condition.

(f) In addition to any other restrictions determined necessary and proper by the department or the court, a license ordered issued and restricted under this Section must include the requirement of installation and maintenance of an ignition interlock device upon a motor vehicle to be used by the licensee during the course of the term of the restricted license, when the suspension of driving privileges arises from operating a vehicle under the influence of alcoholic beverages.

(2) Notwithstanding the restrictions contained in Paragraph (1) of this Subsection, in any case in which the applicant for a restricted driver’s license has had his driver’s license suspended, revoked, or cancelled upon conviction or entry of plea of guilty and sentence thereupon, or the forfeiture of bail if the offense involved constituted operating or being in actual physical control of a motor vehicle while under the influence of intoxicating beverages, the court may additionally order that the applicant’s restricted license include permission to operate a motor vehicle on such streets as would enable him to go to and from meetings of Alcoholics Anonymous and to go to and from approved group therapy or special education courses for or about the disease of alcoholism, alcohol abuse or drug abuse, in a suitable public or private institution or program approved by the appropriate state authority; provided however, that the receipt of such a restricted license may be conditioned upon (1) a medical evaluation and a recommendation that the convicted person is pathologically addicted to alcohol and/or a habitual alcoholic or other drug offender and (2) on the condition that such convicted individual submit to medical treatment and/or medically approved group therapy or special education courses for or about the disease of alcoholism, alcohol abuse or drug abuse, in a suitable public or private institution or program approved by the appropriate state authority; and the provisions of this Paragraph shall apply only to persons never previously convicted of operating or being in actual physical control of a motor vehicle while under the influence of intoxicating beverages.

B. A copy of the order shall be sent to the department along with a copy of the conviction notice. A copy of the order containing the restrictions shall be attached to the license of the person convicted and must be in possession of the person whenever he is operating a motor vehicle or watercraft. A restricted license shall be issued by the department and designated by a large red R printed on the face of the license. The term of the restrictions shall be the same as the term of the original suspension, cancellation, or revocation.

C. A violation of the restrictions or a subsequent conviction of any offense involving the operation of a motor vehicle or watercraft during the term of the restricted license shall result in the extension of the period of suspension, revocation, or cancellation for one year from the date upon which the licensee would otherwise have been able to apply for new license and shall also constitute contempt of court. Suspension, revocation, or cancellation that results from such a violation shall not be subject to appeal as set forth in this Section. Except as provided in R.S. 32:378.2(B), restricted driving privileges for this Section may be allowed to a person only once.

D. The provisions of this Section shall apply to Class “D” and Class “E” licenses. (Added by Acts 1976, No. 618, § 2; Amended by Acts 1977, No. 243, § 1, eff. July 7, 1977; Acts 1982, No. 822, § 2; Acts 1991, No. 936, § 1, eff. July 24, 1991; Acts 1995, No. 516, § 1; Acts 2001, No. 398, § 1, eff. Aug. 15, 2001; Acts 2004, No. 905, § 1, eff. Aug. 15, 2004; Acts 2007, No. 413, § 1, eff. Aug. 15, 2007; Acts 2009, No. 513, § 1, eff. Aug. 15, 2009; Acts 2011, No. 35, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 35 rewrote the introductory language of (A)(1); and substituted “the department or the court” for “the court” in (A)(1)(c) and (A)(1)(f).

2009 Amendments. — The 2009 amendment by No. 513 added “or watercraft on the waterways of the state” in (A)(1)(a); added “or watercraft” in (B) and (C); and substituted “R.S. 32:378.2(B)” for “R.S. 32:378.2(A)(2)” in (C).

2007 Amendments. — Acts 2007, No. 413, §1, effective August 15, 2007, added (A)(1)(f).

2004 Amendments. — Acts 2004, No 905, § 1, effective August 15, 2004, in (A)(1), inserted “and 415(B)(2),” and substituted “R.S. 32:414 and 415” for “R.S. 32:414 and R.S.415.”

2001 Amendments. — Acts 2001, No. 398, § 1, effective August 15, 2001, added (A)(1)(e); inserted “and medical”; in (A)(1), added “or prevent him from obtaining proper medical treatment if disabled,” added “or prevent the licensee from obtaining proper medical treatment if disabled,” added “or to obtain such medical treatment as provided for in this section”; in (A)(1)(a), deleted “only,” added “only,” added “or for ... this Paragraph”; added “or for ... this Paragraph” in (A)(1)(b); in (A)(1)(c), added “either,” added “or treatment ... this Paragraph.”

CROSS REFERENCES

Louisiana Law. — Suspension, revocation, renewal, and cancellation of licenses; judicial review, see La. R.S. 32:414.

Criminal sanctions for operating motor vehicle not covered by security, see La. R.S. 32:865.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — Under La. Rev. Stat. Ann. § 32:415.1, the driver could only be granted a restricted driver’s license if he had committed only one offense of DWI. Hauck v. Louisiana Dep’t of Public Safety & Corrections, etc., 597 So. 2d 493, 1992 La. App. LEXIS 526 (Mar. 6, 1992).

Driver was ineligible for a hardship restricted license following his second conviction for driving while intoxicated because La. Rev. Stat. Ann. § 32:415.1(A)(1) provided that such a license was available only after the first conviction. Kluchin v. State Dep’t of Public Safety, 595 So. 2d 716, 1992 La. App. LEXIS 514 (Feb. 18, 1992).

Driver who refused to submit to a chemical test for intoxication was not entitled to a hardship-restricted driving license under the provisions of La. Rev. Stat. Ann. §§ 32:414 and 32:415.1 during the first 90 days after his driver’s license had been automatically suspended in accordance with La. Rev. Stat. Ann. § 32:667(B)(2). Dixon v. Department of Public Safety & Corrections, 570 So. 2d 130, 1990 La. App. LEXIS 2491 (Nov. 7, 1990), writ of certiorari denied by 573 So. 2d 1119, 1991 La. LEXIS 320 (La. 1991).

Motorist was not entitled to a second restricted driver’s license where his driving privileges were suspended for a second time following his second conviction for driving while intoxicated (DWI) and he had previously been granted a restricted license after his driving privileges were suspended for his first DWI conviction and for refusing to take an intoximeter test following his second DWI arrest. Cartaginese v. State, Dep’t of Public Safety, Driver’s License Div., 485 So. 2d 649, 1986 La. App. LEXIS 6347 (Mar. 12, 1986).

A driver whose license suspension was extended four times for committing offenses while under suspension was not entitled to a restricted driver’s license under La. Rev. Stat. Ann. § 32:415.1, which entitled a driver to apply for such a license after his first suspension; the court ruled that extensions of suspensions of the driver’s license after convictions for offenses while under suspension constituted additional suspensions under the statute and disqualified the driver from obtaining a restricted driver’s license. Michel v. State, 388 So. 2d 130, 1980 La. App. LEXIS 4352 (July 25, 1980).

Pursuant to La. Rev. Stat. Ann. § 32:415.1(A) and (C), a driver was not entitled to a restricted license after his driver’s license was suspended upon his third conviction for driving while intoxicated, where the driver received a restricted license on a prior occasion, and where the driver did not call his employer to testify that the driver needed a car for his job as a car salesman and that he would be terminated if he did not have a car. Rankin v. State, 385 So. 2d 894, 1980 La. App. LEXIS 4080 (June 10, 1980), writ of certiorari denied by 389 So. 2d 1338, 1980 La. LEXIS 8437 (La. 1980).

Trial court properly granted a driver convicted of driving while intoxicated restricted driving privileges to enable him to earn a livelihood pursuant to La. Rev. Stat. Ann. § 32:415.1(A) because the driver’s license had been suspended for the first time, Differding v. State, Dep’t of Public Safety, 398 So. 2d 574, 1979 La. App. LEXIS 4120 (Dec. 27, 1979).

Prior judgment from the same district court granting a driver a restricted license in accordance with the provisions of La. Rev. Stat. Ann. § 32:415.1, which permitted issuance of a restricted driving permit in hardship cases where the driver’s license had been suspended or revoked for the first time only under La. Rev. Stat. Ann. § 32:414(B), (C), (D), (E), and La. Rev. Stat. Ann. § 32:415 was not res judicata for an habitual offender proceeding under La. Rev. Stat. Ann. § 32:1471 et seq. State v. Cormier, 378 So. 2d 448, 1979 La. App. LEXIS 3100 (Oct. 10, 1979).

Where a driver was convicted on three occasions of driving while intoxicated, the driver could not obtain a restricted driver’s license under La. Rev. Stat. Ann. § 32:415.1 A(1), which was available to one who was convicted for the first time only. Wenfrey v. Department of Public Safety, 374 So. 2d 119, 1979 La. App. LEXIS 2767 (July 3, 1979).

Driver was not eligible under La. Rev. Stat. Ann. § 32:415.1A(1) for a restricted license for economic hardship because the driver’s license had been previously revoked as a result of the driver’s convictions for driving while under the influence of intoxicating beverages. Bradley v. State, Dep’t of Public Safety, 372 So. 2d 1259, 1979 La. App. LEXIS 2820 (June 29, 1979).

The provisions for penalties for driving while intoxicated of La. Rev. Stat. Ann. § 14:98(F) do not apply to the license suspension provisions of La. Rev. Stat. Ann. § 32:415.1. Perry v. State, Dep’t of Public Safety, Driver’s License Div., 353 So. 2d 318, 1977 La. App. LEXIS 4375 (Nov. 21, 1977), writ of certiorari denied by 354 So. 2d 1385, 1978 La. LEXIS 7109 (La. 1978).

Operator was not entitled to an economic hardship driver’s license, under the provisions of La. Rev. Stat. Ann. § 32:415.1(A)(1), because his license had been revoked more than once for driving while intoxicated. Jackson v. State, 349 So. 2d 1319, 1977 La. App. LEXIS 4394 (July 11, 1977).

EVIDENCE

• Scientific Evidence

•• Blood Alcohol. — Driver who refused to submit to a chemical test for intoxication was not entitled to a hardship-restricted driving license under the provisions of La. Rev. Stat. Ann. §§ 32:414 and 32:415.1 during the first 90 days after his driver’s license had been automatically suspended in accordance with La. Rev. Stat. Ann. § 32:667(B)(2). Dixon v. Department of Public Safety & Corrections, 570 So. 2d 130, 1990 La. App. LEXIS 2491 (Nov. 7, 1990), writ of certiorari denied by 573 So. 2d 1119, 1991 La. LEXIS 320 (La. 1991).

GOVERNMENTS

• Legislation

•• Effect & Operation

••• General Overview. — Under La. Rev. Stat. Ann. § 32:415.1, the driver could only be granted a restricted driver’s license if he had committed only one offense of DWI. Hauck v. Louisiana Dep’t of Public Safety & Corrections, etc., 597 So. 2d 493, 1992 La. App. LEXIS 526 (Mar. 6, 1992).

•• Interpretation. — The trial judge certainly has the discretion to grant a restricted license, but since La. Rev. Stat. Ann. § 32:415.1(A)(1) is couched in permissive rather than mandatory terms, the trial judge is not obligated to do so, even if plaintiff proves that the lack of a license would deprive the person or his family of the necessities of life. Ansley v. State, 356 So. 2d 518, 1977 La. App. LEXIS 4353 (Dec. 28, 1977).

• State & Territorial Governments

•• Licenses. — La. Rev. Stat. Ann. § 32:415.1 gave the trial court discretion to grant a restricted license to a driver convicted of driving while intoxicated but the trial court was required to include the restrictions set forth in § 32:415.1(A)(1)(a)-(d). Vaughn v. State, Dep’t of Public Safety & Corrections, 566 So. 2d 1021, 1990 La. App. LEXIS 1909 (July 30, 1990).

A driver who had his driver’s license suspended and revoked could not obtain a restricted driver’s license in Louisiana based on economic hardship because his license had been suspended and revoked more than once. Wheeler v. State, Dep’t of Public Safety, etc., 377 So. 2d 539, 1979 La. App. LEXIS 4145 (Nov. 12, 1979).

Courts played their customary role of providing limited relief in hardship cases to an offshore diesel mechanic required him to respond at any hour to emergency calls; the district court restoration of limited driving privileges enabled the mechanic to fulfill his employment obligations. Smith v. State, 366 So. 2d 1318, 1978 La. LEXIS 5583 (Dec. 15, 1978).

INSURANCE LAW

• Motor Vehicle Insurance

•• Coverage

••• Compulsory Coverage

•••• General Overview. — Motorist who had his driver’s license suspended under the financial responsibility law, La. Rev. Stat. Ann. § 32:851 et seq., for failing to insure his vehicle, which was involved in an accident, was not entitled to a restricted driver’s license under § 32:415.1. Ghirmu v. State Dep’t of Public Safety, 520 So. 2d 1318, 1988 La. App. LEXIS 316 (Feb. 8, 1988).

TRANSPORTATION LAW

• Private Vehicles

•• Operator Licenses

••• General Overview. — Trial court improperly reinstated the driver’s license where the driver’s record showed that the suspension at issue was not the driver’s first and no testimony or evidence of economic hardship was introduced at the hearing; therefore, there was no basis under La. Rev. Stat. Ann. § 32:415.1 to grant the relief requested. Dubroc v. Department of Pub. Safety & Corrections, 732 So. 2d 690, 1999 La. App. LEXIS 881 (Mar. 31, 1999).

Because a restricted Louisiana license is available to a person whose license has been suspended, revoked, or cancelled under La. Rev. Stat. Ann. § 32:415, and that section authorizes Louisiana to enforce non-Louisiana issued suspensions, revocations, and cancellations, then a restricted Louisiana license is available to a person whose license has been suspended, revoked, or cancelled pursuant to other state laws. Bray v. Department of Pub. Safety & Corrections, 638 So. 2d 732, 1994 La. App. LEXIS 2026 (June 24, 1994).

Driver was ineligible for a hardship restricted license following his second conviction for driving while intoxicated because La. Rev. Stat. Ann. § 32:415.1(A)(1) provided that such a license was available only after the first conviction. Kluchin v. State Dep’t of Public Safety, 595 So. 2d 716, 1992 La. App. LEXIS 514 (Feb. 18, 1992).

It was only upon conviction and sentence for driving while intoxicated that La. Rev. Stat. Ann. §§ 32:414 and :415.1 came into play; however, where a driver had not been convicted of driving while intoxicated, his eligibility for a restricted license had to be evaluated under the provisions of La. Rev. Stat. Ann. §§ 32:667 and :668. McLean v. Department of Public Safety & Corrections, 572 So. 2d 1066, 1990 La. App. LEXIS 2951 (Dec. 12, 1990).

La. Rev. Stat. Ann. § 32:415.1 gave the trial court discretion to grant a restricted license to a driver convicted of driving while intoxicated but the trial court was required to include the restrictions set forth in § 32:415.1(A)(1)(a)-(d). Vaughn v. State, Dep’t of Public Safety & Corrections, 566 So. 2d 1021, 1990 La. App. LEXIS 1909 (July 30, 1990).

Trial court was authorized by La. Rev. Stat. Ann. § 32:415.1 to issue restricted driving privileges to a driver for the full 90-day period of the mandatory suspension period under La. Rev. Stat. Ann. § 32:667(B)(1) because the lack of a license would have deprived the driver of his employment and, hence, the necessities of life. Noustens v. State, 524 So. 2d 235, 1988 La. App. LEXIS 959 (Apr. 18, 1988), writ of certiorari denied by 531 So. 2d 476, 1988 La. LEXIS 2081 (La. 1988).

Motorist who had his driver’s license suspended under the financial responsibility law, La. Rev. Stat. Ann. § 32:851 et seq., for failing to insure his vehicle, which was involved in an accident, was not entitled to a restricted driver’s license under § 32:415.1. Ghirmu v. State Dep’t of Public Safety, 520 So. 2d 1318, 1988 La. App. LEXIS 316 (Feb. 8, 1988).

Defendant was not entitled to a restricted driver’s license under La. Rev. Stat. Ann. § 32:415.1(A)(1); defendant had refused a chemical test for intoxication and his license was suspended pursuant to La. Rev. Stat. Ann. § 32:667. Bamburg v. State, Dep’t of Public Safety, License Control & Driver Improv. Div., 499 So. 2d 215, 1986 La. App. LEXIS 8011 (Oct. 29, 1986).

Motorist was not entitled to a second restricted driver’s license where his driving privileges were suspended for a second time following his second conviction for driving while intoxicated (DWI) and he had previously been granted a restricted license after his driving privileges were suspended for his first DWI conviction and for refusing to take an intoximeter test following his second DWI arrest. Cartaginese v. State, Dep’t of Public Safety, Driver’s License Div., 485 So. 2d 649, 1986 La. App. LEXIS 6347 (Mar. 12, 1986).

Motorist who applied for restoration of his suspended driving privileges on account of hardship under La. Rev. Stat. Ann. § 32:415.1A(1) was not entitled to relief because he did not and could not allege in his petition that this was his first suspension in view of his proven record of previous suspensions. Jones v. Louisiana Dep’t of Public Safety, Office of Motor Vehicles, 432 So. 2d 1185, 1983 La. App. LEXIS 8677 (May 25, 1983).

A motorist was not entitled to restoration of his suspended driving privileges because he could not truthfully allege that the suspension was his first suspension, as required under the economic hardship statute. Taylor v. Louisiana Dep’t of Public Safety, Office of Motor Vehicles, 432 So. 2d 1184, 1983 La. App. LEXIS 8678 (May 25, 1983).

Driver that sought restoration of his driving privileges under La. Rev. Stat. Ann. § 32:415.1 A(1) which allowed for an economic hardship appeal, could not aver that the suspension in question was his first, as required by the statute, and thus the trial court erred in failing to grant the department’s exception of failure to state a cause of action. Mango v. State, 425 So. 2d 350, 1982 La. App. LEXIS 8814 (Dec. 22, 1982).

Licensee did not establish the required economic hardship for a restricted driver’s license under La. Rev. Stat. Ann. § 32:415.1 based on his failure to testify that he would lose his job if he were unable to drive, that it would be impossible to continue working without a driver’s license, or that other arrangements for transportation could not be made. Davis v. State, 423 So. 2d 75, 1982 La. App. LEXIS 8441 (Nov. 16, 1982).

Trial court erred in granting a driver a restricted license under La. Rev. Stat. Ann. § 32:415.1 where the driver’s license had been suspended numerous times; such a restricted license was available only during the first suspension. Freeman v. State, Dep’t of Public Safety, 420 So. 2d 1246, 1982 La. App. LEXIS 8098 (Oct. 13, 1982).

Grant of a restricted driver’s license to a motorist was reversed because the record did not contain a copy of the motorist’s petition or a copy of the sheriff’s return showing service of citation and service of process upon the State, as required by La. Rev. Stat. Ann. § 32:415.1. Levier v. Department of Public Safety, 419 So. 2d 546, 1982 La. App. LEXIS 7920 (Aug. 31, 1982).

Where a driver’s license was suspended by the state for one year, and the trial court granted the driver an unrestricted license due to economic hardship, the case was remanded; the license should have been subject to certain restrictions. Brossette v. State, 411 So. 2d 1267, 1982 La. App. LEXIS 6975 (Mar. 10, 1982).

Trial court had no authority to granted a motorist restricted driving privileges after the motorist’s driver’s license had been suspended for the second time; the provisions of La. Rev. Stat. Ann. § 32:415.1 were only applicable to first time suspensions. In re Taber, 393 So. 2d 931, 1981 La. App. LEXIS 3463 (Jan. 13, 1981).

Drivers were not entitled to driving privileges because each of the drivers had at least two prior license suspensions at the time the petition was filed; it was irrelevant that a driver was not actually serving the second suspension at the time of filing if the suspension existed at the time the petition was filed. Lane v. Louisiana Dep’t of Public Safety, 393 So. 2d 329, 1980 La. App. LEXIS 4900 (Dec. 15, 1980).

Under La. Rev. Stat. Ann. § 32:415.1(A)(1), a trial court did not have the authority to grant an operator a restricted license after his license was suspended for a second time by the department of public safety following a conviction for driving while intoxicated. Vice v. Department of Public Safety, 393 So. 2d 357, 1980 La. App. LEXIS 4886 (Dec. 15, 1980).

A driver whose license suspension was extended four times for committing offenses while under suspension was not entitled to a restricted driver’s license under La. Rev. Stat. Ann. § 32:415.1, which entitled a driver to apply for such a license after his first suspension; the court ruled that extensions of suspensions of the driver’s license after convictions for offenses while under suspension constituted additional suspensions under the statute and disqualified the driver from obtaining a restricted driver’s license. Michel v. State, 388 So. 2d 130, 1980 La. App. LEXIS 4352 (July 25, 1980).

Pursuant to La. Rev. Stat. Ann. § 32:415.1(A) and (C), a driver was not entitled to a restricted license after his driver’s license was suspended upon his third conviction for driving while intoxicated, where the driver received a restricted license on a prior occasion, and where the driver did not call his employer to testify that the driver needed a car for his job as a car salesman and that he would be terminated if he did not have a car. Rankin v. State, 385 So. 2d 894, 1980 La. App. LEXIS 4080 (June 10, 1980), writ of certiorari denied by 389 So. 2d 1338, 1980 La. LEXIS 8437 (La. 1980).

Trial court properly granted a driver convicted of driving while intoxicated restricted driving privileges to enable him to earn a livelihood pursuant to La. Rev. Stat. Ann. § 32:415.1(A) because the driver’s license had been suspended for the first time, Differding v. State, Dep’t of Public Safety, 398 So. 2d 574, 1979 La. App. LEXIS 4120 (Dec. 27, 1979).

Following the licensee’s three driving while intoxicated violations the Department of Public Safety properly suspended his license for a period of one year; trial court improperly granted the licensee a restricted license under La. Rev. Stat. Ann. § 32:415.1, when the licensee did not qualify for a restricted license. Boone v. State, 377 So. 2d 535, 1979 La. App. LEXIS 3227 (Nov. 12, 1979).

Prior judgment from the same district court granting a driver a restricted license in accordance with the provisions of La. Rev. Stat. Ann. § 32:415.1, which permitted issuance of a restricted driving permit in hardship cases where the driver’s license had been suspended or revoked for the first time only under La. Rev. Stat. Ann. § 32:414(B), (C), (D), (E), and La. Rev. Stat. Ann. § 32:415 was not res judicata for an habitual offender proceeding under La. Rev. Stat. Ann. § 32:1471 et seq. State v. Cormier, 378 So. 2d 448, 1979 La. App. LEXIS 3100 (Oct. 10, 1979).

Courts played their customary role of providing limited relief in hardship cases to an offshore diesel mechanic required him to respond at any hour to emergency calls; the district court restoration of limited driving privileges enabled the mechanic to fulfill his employment obligations. Smith v. State, 366 So. 2d 1318, 1978 La. LEXIS 5583 (Dec. 15, 1978).

The trial judge certainly has the discretion to grant a restricted license, but since La. Rev. Stat. Ann. § 32:415.1(A)(1) is couched in permissive rather than mandatory terms, the trial judge is not obligated to do so, even if plaintiff proves that the lack of a license would deprive the person or his family of the necessities of life. Ansley v. State, 356 So. 2d 518, 1977 La. App. LEXIS 4353 (Dec. 28, 1977).

La. Rev. Stat. Ann. § 32:415.1(A)(2) is a “grandfather clause” intended by the legislature to insure that drivers whose licenses were revoked for the first time prior to the enactment of the statute would have the same right to restricted driving privileges as those whose licenses were revoked for the first time subsequent to the enactment. Perry v. State, Dep’t of Public Safety, Driver’s License Div., 353 So. 2d 318, 1977 La. App. LEXIS 4375 (Nov. 21, 1977), writ of certiorari denied by 354 So. 2d 1385, 1978 La. LEXIS 7109 (La. 1978).

The provisions for penalties for driving while intoxicated of La. Rev. Stat. Ann. § 14:98(F) do not apply to the license suspension provisions of La. Rev. Stat. Ann. § 32:415.1. Perry v. State, Dep’t of Public Safety, Driver’s License Div., 353 So. 2d 318, 1977 La. App. LEXIS 4375 (Nov. 21, 1977), writ of certiorari denied by 354 So. 2d 1385, 1978 La. LEXIS 7109 (La. 1978).

Operator was not entitled to an economic hardship driver’s license, under the provisions of La. Rev. Stat. Ann. § 32:415.1(A)(1), because his license had been revoked more than once for driving while intoxicated. Jackson v. State, 349 So. 2d 1319, 1977 La. App. LEXIS 4394 (July 11, 1977).

For the first time since the adoption of La. Rev. Stat. Ann. § 32:415.1, the court interpreted the statute and held that any person whose license was suspended, revoked or cancelled could file an application for a restricted license on the grounds of economic necessity, even though that person’s license had been terminated more than one time. Atkins v. Department of Public Safety, 348 So. 2d 1003, 1977 La. App. LEXIS 3702 (June 22, 1977).

•• Vehicle Registration

••• General Overview. — Plaintiff was not entitled to apply for a restricted driver’s license where a previous license suspension had expired, plaintiff had no current license, and La. Rev. Stat. Ann. § 32:415.1(A)(1) only allowed issuance of a restricted license during periods of suspension. Jack v. Department of Pub. Safety, 635 So. 2d 520, 1994 La. App. LEXIS 933 (Apr. 6, 1994).

A driver was not entitled to a restricted driver’s license under La. Rev. Stat. Ann. § 32:415.1(A)(1), (C) where the driver had been previously issued a restricted driver’s license and where the driver had a previous revocation or suspension of his driver’s license. Clarke v. State, Dep’t of Public Safety License Control Div., 415 So. 2d 326, 1982 La. App. LEXIS 7319 (May 10, 1982).

Driver was not eligible under La. Rev. Stat. Ann. § 32:415.1A(1) for a restricted license for economic hardship because the driver’s license had been previously revoked as a result of the driver’s convictions for driving while under the influence of intoxicating beverages. Bradley v. State, Dep’t of Public Safety, 372 So. 2d 1259, 1979 La. App. LEXIS 2820 (June 29, 1979).

Applicant’s action seeking a restricted driver’s license was properly dismissed because he had two prior license suspensions for driving while intoxicated, including one suspension prior to the effective date of La. Rev. Stat. Ann. § 32:415.1, and the entitlement to a restricted license was available only to applicants with first time suspensions. Howard v. Louisiana Dep’t of Public Safety, 360 So. 2d 228, 1978 La. App. LEXIS 3437 (June 12, 1978).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Reinstatement of partial driving privileges requires court appearance., OPINION NUMBER 82-629, La. Atty. Gen. Op. No. 1982-629; 1982 La. AG LEXIS 419.

If a grant application requires an “Original” signature, a faxed copy of the signature would not comply with the requirement. The procedure for authenticating documents under C.E. Arts 901 could be adopted., OPINION No. 00-336, La. Atty. Gen. Op. No. 2000-336; 2000 La. AG LEXIS 303.

TREATISES AND LAW REVIEWS

General Treatises. — Apprehending and Prosecuting the Drunk Driver § 1.08 > Introduction to Problem of Drunk Driving and Related Offenses > Administrative License Suspension/Revocation.


§ 416. Unlawful operation by persons under the age of seventeen; parents responsible.

No person shall cause or knowingly permit his child or ward, under the age of seventeen years, to drive a motor vehicle or a power cycle upon any public road or highway unless such child or ward is licensed by the state to do so. However, the provisions of this Section shall not apply to a minor who is participating in a driver education course or a prelicensing training course approved and certified by the Department of Public Safety and Corrections, public safety services. (Acts 1992, No. 382, § 1, eff. July 1, 1993; Acts 1997, No. 725, § 1, eff. Jan. 1, 1998; Acts 2006, No. 650, § 2, eff. Aug. 15, 2006; Acts 2007, No. 127, § 1, eff. June 25, 2007; Acts 2011, No. 294, § 2, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 294 substituted “Department of Public Safety and Corrections, public safety services” for “Department of Public Safety and Corrections or the Department of Education.”

2007 Amendments. — Acts 2007, No. 127, § 1, effective June 25, 2007, deleted (B).

2006 Amendments. — Acts 2006, No. 650, § 2, effective August 15, 2006, added (B); and in (A), inserted “public road or” preceding “highway” and added the last sentence.

CROSS REFERENCES

Louisiana Law. — Improper supervision of a minor by parent or legal custodian; penalty, see La. R.S. 14:92.2.
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GOVERNMENTS

• Public Improvements

•• Bridges & Roads. — Driveway and front yard of a family’s home was not a highway for purposes of La. Rev. Stat. Ann. § 32:416 because it was not publicly maintained and was not open to the public. Branham v. Louisiana Farm Bureau Casualty Ins. Co., 525 So. 2d 270, 1988 La. App. LEXIS 694 (Apr. 19, 1988), writ of certiorari denied by 532 So. 2d 118, 1988 La. LEXIS 2191 (La. 1988).

TORTS

• Wrongful Death & Survival Actions

•• General Overview. — La. Rev. Stat. Ann. § 32:416, which prohibits anyone under 15 years of age from driving a motor vehicle upon a highway, barred mother’s recovery in her suit for the wrongful death of her daughter due to the fact that the mother allowed her other daughter, who was under 15, to drive the auto in which the decedent died. Hartman v. Allstate Ins. Co., 271 So. 2d 372, 1972 La. App. LEXIS 5869 (Dec. 19, 1972).

§ 416.1. Unlawful operation by persons less than seventeen years of age; operation of motor vehicles and power cycles between certain hours prohibited.

It shall be unlawful for any person who is less than seventeen years of age to drive a motor vehicle or a power cycle upon any highway, street, public road, or public thoroughfare at any time between 11 p.m. and 5 a.m. except when accompanied by a parent, tutor, or any other person twenty-one years of age or older, having custody of the minor. (Added by Acts 1968, No. 273, § 13; Amended by Acts 1974, No. 266, § 1; Acts 1981, No. 775, § 1; Acts 1997, No. 725, § 1, eff. Jan. 1, 1998.)

§ 417. Allowing unlicensed person under the age of seventeen to drive.

A. It shall be unlawful for any person to cause or knowingly permit a minor child under the age of seventeen to drive a motor vehicle or a power cycle upon any public road or highway in this state unless such child shall have first obtained a license to drive a motor vehicle or a power cycle. However, the provisions of this Subsection shall not apply to a minor who is participating in a driver education course or a prelicensing training course approved and certified by the Department of Public Safety and Corrections, public safety services.

B. It shall be unlawful for any person knowingly to rent for hire a motor vehicle to be operated by any person who does not have a current license or, in the case of a non-resident who has not been licensed to drive a motor vehicle under the laws of his resident state, if the laws of his resident state so require.

C. It shall be unlawful for any person or entity to employ any person as a driver of a motor vehicle if said person being employed does not have a current, valid license issued by the department in accordance with the provisions of this Chapter.

D. Any person who causes or who knowingly permits an unlicensed minor under the age of seventeen to drive a motor vehicle or power cycle on a public road or highway and the owner of a vehicle who knowingly gives or furnishes a motor vehicle or power cycle to an unlicensed minor under the age of seventeen shall be jointly and severally liable for damages caused by the negligence or wilfull misconduct of the minor driving the vehicle.

E. The following penalties shall be imposed for a violation of this Section:

(1) The person shall be fined not less than one hundred dollars and not more than five hundred dollars for each offense, or imprisoned for not more than six months, or both.

(2) However, if an unlicensed minor under the age of seventeen is involved in a collision which results in the serious bodily injury or death of another person, the person shall be subject to the penalties provided for in R.S. 14:92.2(B)(3). For purposes of this Paragraph, “serious bodily injury” means a bodily injury which involves unconsciousness, protracted and obvious disfigurement, or protracted loss or impairment of the function of a bodily member, organ, or mental faculty, or a substantial risk of death. (Amended by Acts 1954, No. 165, § 6A; Acts 1992, No. 382, § 1, eff. July 1, 1993; Acts 1997, No. 725, § 1, eff. Jan. 1, 1998; Acts 2006, No. 650, § 2, eff. Aug. 15, 2006; Acts 2007, No. 127, § 1, eff. June 25, 2007; Acts 2011, No. 294, § 2, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 294 substituted “Department of Public Safety and Corrections, public safety services” for “Department of Public Safety and Corrections or the Department of Education” in (A).

2007 Amendments. — Acts 2007, No. 127, § 1, effective June 25, 2007, deleted (A)(2).

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute made a spelling correction in (D) and substituted “the owner of vehicle” for “the owner of a vehicle” in (D), as amended by Acts 2006, No. 650,§2.

2006 Amendments. — Acts 2006, No. 650, § 2, effective August 15, 2006, added (A)(2), (D) and (E); in (A)(1), substituted “permit a minor child under the age” for “permit his or her minor child or ward under the age,” inserted “road or” preceding “highway” and added the last sentence.

CROSS REFERENCES

Louisiana Law. — Improper supervision of a minor by parent or legal custodian; penalty, see La. R.S. 14:92.2.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Vehicular Crimes

••• License Violations

•••• General Overview. — Following its duty to interpret any law according to its plain and unambiguous terms, a court held that La. Rev. Stat. Ann. § 32:417 was subject to only one interpretation, i.e., to make it a violation of law for any person to employ a driver of a motor vehicle if such driver does not have a driver’s license, and an employer who did so was liable in solido with the employee for the for injuries to a father and the deaths of his wife and infant daughter caused by the employee’s use of the truck while he was off duty. Winzer v. Lewis, 251 So. 2d 650, 1971 La. App. LEXIS 5843 (June 22, 1971), writ of certiorari denied by 259 LA. 934, 253 So. 2d 379, 1971 La. LEXIS 3803 (1971).

TORTS

• Negligence

•• General Overview. — Where an employer who was aware that his employee did not have a license and that it had been revoked for drunken driving yet allowed the employee unlimited use of a truck owned by the employer, the employer violated La. Rev. Stat. Ann. §§ 32:52 and 32:417 and La. Civ. Code Ann. art. 2315, and the employer was liable in solido with the employee for injuries to a father and the deaths of his wife and infant daughter caused by the employee’s use of the truck while he was off duty. Winzer v. Lewis, 251 So. 2d 650, 1971 La. App. LEXIS 5843 (June 22, 1971), writ of certiorari denied by 259 LA. 934, 253 So. 2d 379, 1971 La. LEXIS 3803 (1971).

•• Defenses

••• Comparative Negligence

•••• General Overview. — Appellant insurer’s contention that plaintiff injured minor’s administrator’s recovery was barred because he was contributorily negligent in authorizing his minor son to operate his vehicle without a driver’s license in violation of La. Rev. Stat. Ann. § 32:417 was untenable; not only did the record fail to reflect any causal connection between such violation of the statute and the accident in question, but also contributory negligence on the part of a parent could not be imputed to the child so as to defeat recovery on the latter’s behalf. Kliebert v. Marquette Casualty Co., 119 So. 2d 545, 1960 La. App. LEXIS 1421 (Mar. 21, 1960).

•• Proof

••• Violations of Law

•••• General Overview. — Employer was not negligent in allowing a 14 year old boy to operate a tractor without a valid driver’s license in violation of La. Rev. Stat. Ann. § 32:417; the minor was competent and understood and appreciated the dangers incident to operating the tractor. Jones v. Insurance Co. of North America, 303 So. 2d 902, 1974 La. App. LEXIS 4155 (Oct. 14, 1974), writ of certiorari denied by 307 So. 2d 631, 1975 La. LEXIS 3707 (La. 1975), overruled by Boyer v. Johnson, 360 So. 2d 1164, 1978 La. LEXIS 5358 (La. 1978).

• Transportation Torts

•• Motor Vehicles. — Where the lessor was presented with an unexpired out-of-state driver’s license by the lessee, and, upon the lessee’s arrival, no circumstances were shown that reflected any inability to drive the vehicle, the lessor was not negligent in renting a truck to the lessee. McCarroll v. Kinchen, 526 So. 2d 484, 1988 La. App. LEXIS 1176 (May 17, 1988), writ of certiorari denied by 532 So. 2d 158, 1988 La. LEXIS 2145 (La. 1988).

• Vicarious Liability

•• Bailees. — It was not negligence per se for a rental agency to lease an automobile to a foreigner who possessed a foreign driver’s license but did not fluently speak English; therefore, the agency was not liable for damages caused by the driver. Krupp v. Pan Air Corp., 183 So. 2d 403, 1966 La. App. LEXIS 5532 (Feb. 7, 1966).

TRANSPORTATION LAW

• Commercial Vehicles

•• General Overview. — Following its duty to interpret any law according to its plain and unambiguous terms, a court held that La. Rev. Stat. Ann. § 32:417 was subject to only one interpretation, i.e., to make it a violation of law for any person to employ a driver of a motor vehicle if such driver does not have a driver’s license, and an employer who did so was liable in solido with the employee for the for injuries to a father and the deaths of his wife and infant daughter caused by the employee’s use of the truck while he was off duty. Winzer v. Lewis, 251 So. 2d 650, 1971 La. App. LEXIS 5843 (June 22, 1971), writ of certiorari denied by 259 LA. 934, 253 So. 2d 379, 1971 La. LEXIS 3803 (1971).

• Private Vehicles

•• Operator Licenses

••• General Overview. — Pursuant to La. Rev. Stat. Ann. § 32:417, it is unlawful for a parent to allow his child to operate a motor vehicle even if the child is 15 or older, if the child is unlicensed. Snyder v. Bergeron, 501 So. 2d 291, 1986 La. App. LEXIS 8408 (Dec. 23, 1986), writ of certiorari denied by 503 So. 2d 483, 1987 La. LEXIS 8842 (La. 1987).

§ 418. Selective Service registration; age restrictions.

A. (1) Any United States male citizen or immigrant who is eighteen years of age or older, but less than twenty-six years of age, shall be registered if he is not already registered, in compliance with the requirements of Section 3 of the “Military Selective Service Act”, 50 U.S.C. 451 et seq., when applying to receive or renew an instruction permit, driver’s license, commercial driver’s license, or identification card.

(2) Any United States male citizen or immigrant who is fifteen years of age, but less than eighteen years of age, shall provide personal information to the office of motor vehicles when applying to receive or renew an instruction permit, driver’s license, commercial driver’s license, or identification card, for registration with the Selective Service. Upon the applicant attaining eighteen years of age, the applicant shall automatically be registered with the Selective Service.

B. The office of motor vehicles shall forward to the Selective Service System, in an electronic format, the necessary personal information required for registration of any person identified in Subsection A of this Section after receiving the application to issue or renew an instruction permit, driver’s license, commercial driver’s license, or identification card.

C. The office of motor vehicles shall include the following statement on an application for a permit, license, or card as described in Subsection A of this Section: “By submitting this application, I am consenting to registration with the federal Selective Service System, if so required. If under 18 years of age, I understand that I will be registered when I attain 18 years of age as required by federal law.”

D. The office of motor vehicles shall not issue or renew an instruction permit, driver’s license, commercial driver’s license, or identification card to any person who refuses to provide personal information for registration with the Selective Service in accordance with the provisions of this Section. (Acts 2001, No. 699, § 1, eff. Jan. 1, 2002; Acts 2003, No. 373, § 1, eff. July 1, 2003.)

2003 Amendments. — Acts 2003, No. 373, § 1, effective July 1, 2003, redesignated (A) as (A)(1); in (A)(1), substituted “shall be registered if he is not already registered” for “may register,” and substituted “driver’s license, or identification card” for “driver’s license, or identification card by indicating on his application that he grants the authority to the office of motor vehicles to transmit the necessary information”; added (A)(2); rewrote (B), which read: “The office of motor vehicles shall provide for the applicant to indicate on the face of his application, that he grants the authority to the office of motor vehicles to transmit the necessary information, and upon such authorization shall forward, in an electronic format, the necessary personal information required for registration of any applicant identified in Subsection A of this Section to the Selective Service System”; and added (C) and (D).

CROSS REFERENCES

Louisiana Law. — Special identification cards; issuance; fees; expiration and renewal; exceptions; promulgation of rules; promotion of use; persons less than twenty-one years of age; the Protect and Save our Children Program; Selective Service Registration, see La. R.S. 40:1321.

Federal Law. — Defense Industrial Reserve. 10 U.S.C.S. § 2535 (transferred from 50 U.S.C.S. § 451).

§ 419. Department may for cause refuse to license applicant; judicial review.

The department is hereby authorized to refuse to issue a license under this Chapter to any person for any cause satisfactory to said department, but the applicant for said license in such case shall have a right of action in the same manner as is provided for in R.S. 32:414 of this Chapter.

§ 420. Exemptions.

A. No person shall be required to obtain a license for the purpose of operating implements of husbandry temporarily on the highways.

B. A license shall not be required of the members of the armed forces of the United States in the operation of noncommercial motor vehicles belonging to such agency when they have operators’ licenses issued by such agency and are on official duty for the United States.

C. A commercial driver’s license shall not be required of a member of the armed forces of the United States in the operation of a commercial motor vehicle for military purposes, regardless of the ownership of the vehicle.

D. A previously valid Louisiana commercial driver’s license issued to a member of the armed forces of the United States which expires during the enlistment of the holder shall be valid for Class “E” operation only when used for nonmilitary purposes and while the holder is still a full-time member of said armed forces and for not more than sixty days thereafter. (Acts 1989, No. 293, § 1, eff. June 27, 1989; Acts 2004, No. 425, § 1, eff. Aug. 15, 2004.)

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute corrected a typographical error in (C) as amended by Acts 2004, No. 425, § 1.

2004 Amendments. — Acts 2004, No. 425, § 1, effective August 15, 2004, inserted (C) and added subsection designations (A), (B), and (D); in (B), inserted “noncommercial motor,” and substituted “operators’ licenses” for “operator’s licenses”; and in (D), substituted “A previously valid Louisiana commercial driver’s license” for “However, a previously valid resident or nonresident commercial driver’s license,” and inserted “when used for nonmilitary purposes and.”

CROSS REFERENCES

Municipal Law. — Operation of vehicles > exemptions from driver’s license requirements. New Orleans Code of Ordinance § 154-306.
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TORTS

• Vicarious Liability

•• General Overview. — Tractor owner was not negligent in permitting another to use his tractor even though the operator was not licensed and the owner knew he had a drinking problem; the operator did not appear to be incompetent in any manner when he took the tractor. Eppinette v. Smelser, 391 So. 2d 1335, 1980 La. App. LEXIS 4825 (Dec. 2, 1980).

§ 421. False swearing; obtaining two licenses; unlawful.

Every person making application for a license under the provisions of this Chapter shall give and furnish such information as may be required by the department. The giving or furnishing of false, erroneous, or incorrect information shall be deemed a violation of this Chapter. It shall be unlawful to apply for or obtain more than one valid license. In addition to the other penalties imposed by this Chapter, if the department determines, in its check of an applicant’s license status and record prior to issuing a driver’s license, or at any time after the driver’s license is issued, that the applicant has falsified information, the department shall, and within no more than thirty days of discovering the falsification, suspend, revoke, or cancel the person’s driver’s license for up to sixty days or shall cancel his pending application and may prohibit his reapplication for up to sixty days. (Acts 1989, No. 293, § 1, eff. June 27, 1989.)

§ 422. Learner’s license; driving school instruction permit; special restrictions on motorcycles.

A. Any person who is at least seventeen years of age may apply to the department for a learner’s license to drive motor vehicles or power cycles, provided such person has completed a driving course in accordance with R.S. 32:402.1. The department may, in its discretion, after the applicant has successfully passed all parts of the examination, other than the driving test, issue to the applicant a learner’s license at the regular fee of a Class “E” driver’s license, which shall entitle the applicant while having such license in his immediate possession to drive a motor vehicle upon public highways when accompanied by a licensed parent or guardian, by a licensed adult at least twenty-one years of age, or by a licensed sibling at least eighteen years of age. In addition to a licensed parent, sibling, guardian, or adult, there may be other members of the licensee’s immediate family in the vehicle, and when accompanied by a driver’s education instructor, there may be one or more fellow driver’s education students in the vehicle. It shall be unlawful for any other person to accompany the beginner and licensed driver, except in the event the applicant is operating a motorcycle. Any person under the age of seventeen who has a valid learner’s license and is operating a motorcycle is restricted to a distance of three miles from the applicant’s residence, unless a parent, tutor, or other person having custody is temporarily staying or residing at another location, where the applicant would be restricted to within three miles of that location. Any person seventeen years of age or older being issued a learner’s license may apply for a regular Class “E” license thirty days after the issuance of a learner’s license, or at any time after the issuance of the learner’s license provided the applicant provides proof that the applicant has completed an approved thirty-six hour driver education course, and there shall not be any additional fee for the regular license.

B. Any person who is at least fifteen years of age may apply to the department for a school instruction permit if he is enrolled in a driver education course conducted by a person who meets certification requirements as established by the Department of Public Safety and Corrections, public safety services, for instructors of driver education and traffic safety. The department may, in its discretion, after the applicant has successfully passed all parts of the examination, other than the driving test, issue to the applicant a school instruction permit for which no fee shall be charged. Such driving school instruction permit shall be valid only during the period of such instruction, and when the person to whom the permit is issued is accompanied by the instructor of driver education and traffic safety. Such permit shall be in the possession of the instructor during the period of its validity and shall be presented at any time for examination, when so requested by any law enforcement officer. Upon completion of such course of instruction, it shall be the responsibility of the instructor, as directed by the department, to return for cancellation any and all permits which have been issued and are held by him. (Amended by Acts 1954, No. 165, § 8; Acts 1992, No. 382, § 1, eff. July 1, 1993; Acts 1994, 3rd Ex. Sess., No. 119, § 1, eff. July 7, 1994; Acts 1995, No. 163, § 1, eff. June 12, 1995; Acts 1995, No. 1247, § 1; Acts 1997, No. 725, § 1, eff. Jan. 1, 1998; Acts 2001, No. 427, § 1; Acts 2011, No. 294, § 2, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 294 substituted “driving school instruction permit” for “school instruction permit” in the section heading and in (B); in (A), substituted “licensee’s” for “permittee’s” and “driver’s education instructor” for “driver’s education teacher”; and in (B), substituted “established by the Department of Public Safety and Corrections, public safety services, for instructors of driver education and traffic safety” for “established by the State Board of Elementary and Secondary Education or the Department of Public Safety and Corrections, for teachers of driver education and traffic safety” and deleted “high school” preceding “instructor of driver education.”

2001 Amendments. — Acts 2001, No. 427, § 1, effective August 15, 2001, substituted “accompanied by a licensed parent or guardian, by a licensed adult ... fellow driver’s education students in the vehicle. It shall be unlawful” for “accompanied by one a licensed driver parent or guardian, by a licensed adult at least twentyone years of age, or when accompanied by a parent or parents and it shall be unlawful” in (A).

CROSS REFERENCES

Louisiana Law. — Application of persons using bioptic telescopic lenses, see La. R.S. 32:403.5.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The designation of a thirty day period implies a waiting period of thirty days before any application may be made by the holder of a learner’s license., OPINION NUMBER 94-429, La. Atty. Gen. Op. No. 1994-429; 1994 La. AG LEXIS 588.

§ 422.1. Driver training school permits.

A. Persons licensed or contracted with the Department of Public Safety and Corrections, public safety services, to engage in the business of operating a driver training school or approved and certified instructors for such schools shall be authorized to issue Class “E” student driving permits on forms provided by the Department of Public Safety and Corrections, public safety services, in accordance with rules and regulations of the department. The Class “E” driving training school permits may be issued to persons who meet the age requirement for driver education courses. The permit shall be valid only when the student is accompanied by an approved and certified instructor, and the approved and certified instructor shall maintain possession of the permit for a period of time established by rule. A copy of the same permit shall be given to the student upon completion of the course with certification thereon of the instructor as to the student’s qualification to drive. Improper issuance of such permit shall subject both the driving instructor training school and the instructor to suspension or revocation of license.

B. The Department of Public Safety and Corrections, public safety services, shall provide written notice to each operator of a driver training school or licensed instructor for such schools of the requirements contained in R.S. 32:402.1. (Acts 1989, No. 293, § 1, eff. June 27, 1989; Acts 2008, No. 768, § 2, eff. Jan. 1, 2009; Acts 2011, No. 294, § 2, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 294 added “public safety services” twice in (A) and in (B); in (A), in the first sentence, substituted “Persons licensed or contracted with” for “Persons licensed by” and “or approved and certified instructors” for “or licensed instructors,” deleted “public school” preceding “driver education courses” in the second sentence and rewrote the third sentence, which formerly read: “Such permit shall be valid only when the student is accompanied by a licensed instructor, and the licensed instructor shall maintain possession of the permit”; and deleted “R.S. 17:270 and” preceding “R.S. 32:402.1” in (B).

2008 Amendments. — Acts 2008, No. 768, § 1, effective January 1, 2009, added (B).

§ 423. Restricted license.

A. The department upon issuing a Class “A”, “B”, “C”, “D”, and “E” license shall have authority whenever good cause appears to impose restrictions suitable to the licensee’s driving ability with respect to the type of, or special mechanical control devices required on, a motor vehicle which the licensee may operate or such other restrictions applicable to the licensee as the department may determine to be appropriate to assure the safe operation of a motor vehicle by the licensee.

B. The department may either issue a special restricted license, or may set forth such restrictions upon the usual license form.

C. The department may, upon receiving satisfactory evidence of any violation of the restrictions of such license suspend or revoke the same, but the licensee shall be entitled to a hearing as upon a suspension or revocation under this Chapter.

D. No person shall operate a motor vehicle in violation of the restrictions imposed in the license issued to him. (Acts 1989, No. 293, § 1, eff. June 27, 1989.)
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Vehicular Crimes

••• License Violations

•••• General Overview. — Defendant, who operated his motorcycle in the presence of police officers without first having obtained an appropriate endorsement on his driver’s license, committed a misdemeanor offense and was therefore subject to arrest without a warrant pursuant to La. Code Crim. Proc. Ann. art. 213. State v. Morgan, 445 So. 2d 50, 1984 La. App. LEXIS 7964 (Jan. 12, 1984), review denied by 446 So. 2d 317, 1984 La. LEXIS 8504 (La. 1984).

TRANSPORTATION LAW

• Private Vehicles

•• Operator Licenses

••• General Overview. — The Department of Public Safety and Corrections was not liable for injuries that occurred in an auto accident on the theory that the department negligently issued a license to a driver because plaintiffs in a personal injury action failed to establish that the department knew that the driver was subject to a condition that produced seizures. Clark v. Department of Pub. Safety & Corrections, 716 So. 2d 1, 1998 La. App. LEXIS 300 (Feb. 20, 1998), writ denied by La. 98-1201, 720 So. 2d 1216, 1998 La. LEXIS 1995 (La. June 19, 1998).

§ 424. Department may compel examination of suspected incompetents; prohibited disclosure of information; exceptions.

A. (1) The department, having good cause to believe that a licensed driver or chauffeur is incompetent or otherwise not qualified to be licensed, may upon written notice of at least ten days to the licensee require him to submit to one, any combination of, or all of the following:

(a) Knowledge test.

(b) Skills test.

(c) Medical examination.

(2) Upon the conclusion of such test, or tests, or examination, or examinations, the department shall take action as may be appropriate, including permitting the licensee to retain the license or suspending, revoking, or restricting the license. Refusal or neglect of the licensee to submit to any test or examination required pursuant to this Subsection shall be grounds for suspension or revocation of his license.

B. Medical information contained on the medical examination form provided by the department shall not be disclosed to any third party without the written consent of or a written waiver from the individual whose record is being reviewed or unless pursuant to an order of a court of competent jurisdiction. The written consent shall be signed and dated by the individual whose record is being reviewed. All written waivers shall clearly identify the person whose medical information is sought to be released and to whom the medical information shall be released. A written waiver shall be valid for a single specific request for medical information and shall not be valid for multiple or ongoing requests.

C. Any person who knowingly violates a confidentiality provision of this Section, who knowingly permits or encourages the unauthorized use of a report, or who intentionally files a false report to the department regarding a driver’s qualifications shall be liable for damages resulting from such action. The licensed driver or chauffeur may seek an order from a court of competent jurisdiction for the release of the name of the individual who reported the licensed driver or the chauffeur to the department for investigation. (Acts 2001, No. 48, § 1, eff. Aug. 15, 2001; Acts 2012, No. 746, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 746 added the (A)(1) and (A)(2) designations; substituted “one, any combination of, or all of the following” for “the knowledge or skills test required for issuance of a driver’s license, or submit to a medical examination” in the introductory language of present (A)(1); added (A)(1)(a) through (A)(1)(c); in present (A)(2), in the first sentence, inserted “or tests” and “or examinations” and substituted “any test or examination required pursuant to this Subsection” for “the knowledge or skills test or a medical examination” in the second sentence; and made a stylistic change.

2001 Amendments. — Acts 2001, No. 48, § 1, effective August 15, 2001, added “prohibited disclosure of information; exceptions” to the section heading; added (B) and (C); and rewrote (A), which read: “The department, having good cause to believe that a licensed driver or chauffeur is incompetent or otherwise not qualified to be licensed, may upon written notice of at least ten days to the licensee require him to submit to an examination. Upon the conclusion of such examination the department shall take action as may be appropriate and may suspend or revoke the license of such person or permit him to retain such license, or may issue a license subject to restrictions as permitted under R.S. 32:423. Refusal or neglect of the licensee to submit to examination shall be ground for suspension or revocation of his license.”

CROSS REFERENCES

Louisiana Law. — Limitation of liability; reporting impaired applicants for license or licensed drivers; confidentiality, see La. R.S. 40:1356.
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TORTS

• Negligence

•• Duty

••• General Overview. — Department of Public Safety and Corrections had no duty to investigate license applicants for non-apparent handicaps or conditions that an applicant concealed when it had no notice or information that would have led to the discovery of a defective physical or mental condition. Rambo v. Walker, 704 So. 2d 30, 1997 La. App. LEXIS 2739 (Nov. 7, 1997).

TRANSPORTATION LAW

• Private Vehicles

•• Operator Licenses

••• General Overview. — The Department of Public Safety and Corrections was not liable for injuries that occurred in an auto accident on the theory that the department negligently issued a license to a driver because plaintiffs in a personal injury action failed to establish that the department knew that the driver was subject to a condition that produced seizures. Clark v. Department of Pub. Safety & Corrections, 716 So. 2d 1, 1998 La. App. LEXIS 300 (Feb. 20, 1998), writ denied by La. 98-1201, 720 So. 2d 1216, 1998 La. LEXIS 1995 (La. June 19, 1998).

Department of transportation did not have a duty to question renewal applicants about changes in their medical conditions since the issuance of their last driver’s license; the department of transportation did have a duty to take certain actions when dealing with persons with a known handicap and the department of transportation did not know about the driver’s epileptic seizures. Johnson v. Department of Pub. Safety, 627 So. 2d 732, 1993 La. App. LEXIS 3669 (Dec. 1, 1993), writ of certiorari denied by La. 94-0403, 635 So. 2d 1107, 1994 La. LEXIS 908 (La. Apr. 4, 1994).

§ 425. [Repealed.]

Repealed by Acts 1989, No. 293, § 2, effective June 27, 1989.

§ 426. Disposition of fees; surplus funds.

A. (1) The license fees collected under this Chapter shall be used by the Department of Public Safety and Corrections for the operation of said department and for the furtherance of highway safety education, except those funds payable to the board of trustees for certain police funds and the division of state police or to other specially dedicated funds.

(2) All other fees collected under this Chapter, except for specially dedicated funds, shall be used by the office of motor vehicles for the operation of said department and the furtherance of highway safety education.

(3) All civil penalties collected pursuant to this Chapter shall be used by the department for the operation of said agency except for those civil penalties payable to specially dedicated funds.

B. Any surplus in the fees and civil penalties allocated for use by the office of motor vehicles and the office of state police or the department under the provisions of this Chapter shall be paid into the general fund at the end of each biennium after July 1, 1991.

C. The general provision that dedicated funds shall be expended before appropriated funds shall not apply to expenditures made by these agencies of the fees and civil penalties collected under this Chapter. (Amended by Acts 1954, No. 165, § 9; Acts 1989, No. 293, § 1, eff. June 27, 1989.)

§ 427. Penalty.

A. (1) Violation of a provision of this Chapter, or of a regulation promulgated thereunder, except as otherwise provided in this Chapter, while operating a Class “D” or Class “E” vehicle or involving a Class “D” or “E” license or application for a Class “D” or “E” license, shall subject the person to criminal penalties of a fine of not less than ten nor more than five hundred dollars or imprisonment for up to six months, or both, and civil penalties of up to a one thousand two hundred fifty-dollar fine.

(2) Violation of a provision of this Chapter, or of a regulation promulgated thereunder, while operating a commercial motor vehicle or involving a commercial driver’s license shall subject the person to criminal penalties of a fine of not less than ten nor more than five thousand dollars or imprisonment for up to six months, or both and civil penalties of up to a two thousand five hundred dollar fine.

(3) Any commercial motor vehicle driver who is convicted of a violation of an out-of-service order as provided in this Chapter shall be subject to a civil penalty of not less than one thousand one hundred dollars nor more than two thousand seven hundred fifty dollars for each occurrence. Any employer who is convicted of violation of an out-of-service order shall be subject to a civil penalty of not less than two thousand five hundred dollars nor more than ten thousand dollars for each occurrence.

(4) Any employer convicted of knowingly requiring, permitting, or authorizing a driver to operate a commercial motor vehicle in violation of any federal, state, or local law or regulation regarding railroad grade crossings shall be subject to a civil penalty of not more than ten thousand dollars for each occurrence.

(5) Any employer convicted of knowingly requiring, permitting, or authorizing a driver to operate a commercial motor vehicle in the United States during any period in which the driver has a suspended, revoked, or canceled commercial driver’s license, has lost the right to operate a commercial motor vehicle, has been disqualified from operating a commercial motor vehicle, has more than one commercial driver’s license, or during a period in which the driver, the commercial motor vehicle, or the motor carrier operation is subject to an out-of-service order shall be subject to a civil penalty of not less than two thousand seven hundred fifty dollars nor more than eleven thousand dollars for each occurrence.

B. (1) For purposes of this Chapter and particularly R.S. 32:414.2, “conviction” means an unvacated adjudication of guilt or a determination that a person has violated or failed to comply with the law in a court of original jurisdiction or by an authorized administrative tribunal, an unvacated forfeiture of bail or collateral deposited to secure the person’s appearance in court, a plea of guilty or nolo contendere accepted by the court, the payment of a fine or court costs, or a violation of a condition of release without bail, regardless of whether or not the penalty is rebated, suspended, or probated. A conviction will occur even if a person is referred to a remedial program as a substitute for the imposition of a penalty, fine, or other sanction.

(2) The assistant secretary of the office of motor vehicles shall notify any person found to be in violation of a civil penalty imposed by this Chapter of the penalty or disqualification to drive levied after due process either by mail or in person. Upon passage of thirty days without receipt of fine, the assistant secretary of the office of motor vehicles may order the removal of the offending vehicle’s license tag if the registration is from Louisiana. For vehicles not registered within the state, any vehicle owned by the person or company may be seized. For offenses by the driver or operator, the driver’s or operator’s license shall be suspended. Upon receipt of the fine, the license tags, vehicle, or driver’s license shall be returned.

(3) The amount of any civil penalty or duration of a disqualification to drive, or suspension, revocation, or cancellation imposed under this Chapter shall be determined by taking into account the nature, circumstances, extent, and gravity of the violation committed and, with respect to the violator, the degree of culpability, history of prior offenses, ability to pay, effect on the ability to continue to do business, and any other matters as justice and public safety may require. In each case, the assessment shall be calculated to induce further compliance. (Amended by Acts 1954, No. 165, § 10; Acts 1989, No. 293, § 1, eff. June 27, 1989; Acts 1993, No. 382, § 1; Acts 1995, No. 693, § 1; Acts 2002, 1st Ex. Sess., No. 131, § 1, eff. June 16, 2002; Acts 2003, No. 411, § 1, eff. Jan. 1, 2004; Acts 2006, No. 650, § 2, eff. Aug. 15, 2006; Acts 2008, No. 88, § 1, eff. Aug. 15, 2008.)

2008 Amendments. — Acts 2008, No. 88, § 1, effective August 15, 2008, inserted “knowingly” preceding “requiring” in (A)(4) and (5).

2006 Amendments. — Acts 2006, No. 650, § 2, effective August 15, 2006, inserted “except as otherwise provided in this Chapter” in (A)(1).

2003 Amendments. — Acts 2003, No. 411, § 1, effective January 1, 2004, added (A)(5), substituted “operating a Class ‘D’ or Class ‘E’ vehicle” for “operating a Group ‘D’ or Group ‘E’ vehicle” in (A)(1), substituted “one thousand one hundred dollars nor more than two thousand seven hundred fifty dollars for each occurrence” for “one thousand dollars nor more than two thousand five hundred dollars for each occurrence” in (A)(3).

2002 Amendments. — Acts 2002, 1st Ex. Sess., No. 131, § 1, effective June 16, 2002, added (A)(4).

CROSS REFERENCES

Louisiana Law. — Amount of fees; credit or refund; duration of license; disbursement of funds; renewal by mail or electronic commerce of Class “D” or “E” drivers’ licenses; disposition of certain fees; exception, see La. R.S. 32:412.

§ 428. Failure to enforce requirement.

Notwithstanding the testing, licensing, and reporting requirements herein, it shall not be a breach of duty to the public or any individual if the department inadvertently fails to enforce said requirements or waives same pursuant to the authority granted herein. (Acts 1989, No. 293, § 1, eff. June 27, 1989.)

§ 429. Office of motor vehicles field offices; authorization of fees.

A. (1) The governing authority of any local governmental subdivision is hereby authorized to levy, by resolution, a fee for each service or transaction carried out as an operation of an office of motor vehicles field office that is not fully funded by the state. Except as provided in Paragraph (2) of this Subsection, the fee shall not exceed three dollars per service or transaction and shall be used solely to defray the cost of operations of that local field office, including but not limited to facility rental, utilities, and maintenance. The fee shall not be charged for the procurement or renewal of a motor vehicle registration license.

(2) The fee provided for in Paragraph (1) of this Subsection may be levied in an amount not to exceed four dollars by the local governing authority of Orleans Parish.

B. Any fee levied under the authority of Subsection A of this Section shall be considered nonstate funds and shall be collected by the motor vehicle commissioner on behalf of the governing authority of any local governmental subdivision pursuant to an agreement to be executed by and between the motor vehicle commissioner and the governing authority of any local governmental subdivision. Any such fees collected by the motor vehicle commissioner shall be deposited in the state treasury in the Escrow Fund and held for the account of the governing authority of any local governmental subdivision levying such fee. The office of the motor vehicle commissioner shall distribute any such fees to the appropriate governing authorities of local governmental subdivisions.

C. Any fee levied under the authority of Subsection A of this Section shall not be applicable to driver’s licenses or identification cards issued to a child who is in foster care as defined in Article 603 of the Louisiana Children’s Code. (Acts 1989, No. 519, § 1, eff. July 3, 1989; Acts 1990, No. 275, § 1, eff. July 5, 1990; Acts 2001, No. 38, § 1, eff. Aug. 15, 2001; Acts 2005, No. 419, § 1, eff. July 11, 2005; Acts 2009, No. 349, § 1, eff. July 1, 2009; Acts 2011, 1st Ex. Sess., No. 9, § 1, eff. June 12, 2011.)

2011 1st Extraordinary Session Amendments. — The 2011 amendment by No. 9 substituted “Orleans Parish” for “a parish having a population in excess of four hundred seventy-five thousand persons as determined by the most recent federal decennial census” in (A)(2).

2009 Amendments. — The 2009 amendment by No. 349 added (C).

2005 Amendments. — Acts 2005, No. 419, § 1, effective July 11, 2005, added (A)(2); and added the exception to the second sentence in (A)(1).

2001 Amendments. — Acts 2001, No. 38, § 1, effective August 15, 2001, substituted “Office of motor vehicles” for “Motor vehicle” in the section heading; and rewrote (A), which read: “The governing authority of any local governmental subdivision is hereby authorized to levy, by resolution, a fee for each service or transaction carried out as an operation of a local field office of the office of motor vehicles of the Department of Public Safety and Corrections which local field office is not fully funded by the state. The fee shall not exceed two dollars per service or transaction, shall not apply to the procurement or renewal of a motor vehicle registration license, and shall be used solely to defray the cost of operations of that local field office supported by the governing authority of any local governmental subdivision including but not limited to facility rental, utilities, and maintenance.”

§ 429.1. Toll-free hotline.

The Department of Public Safety and Corrections shall establish a toll-free hotline to assist citizens in obtaining accurate and complete information relative to drivers’ licenses and vehicle registration. This hotline shall be answered by a person, not an answering device, and shall operate during regular Department of Public Safety and Corrections business hours. (Acts 1999, No. 1193, § 1.)

§ 429.2. Office of Motor Vehicles Customer Service and Technology Fund; uses of the monies.

A. There is hereby created, as a special fund in the state treasury, the Office of Motor Vehicles Customer Service and Technology Fund.

B. After compliance with the requirements of Article VII, Section 9(B) of the Constitution of Louisiana relative to the Bond Security and Redemption Fund, and after a sufficient amount is allocated from that fund to pay all of the obligations secured by the full faith and credit of the state which become due and payable within any fiscal year, the treasurer shall pay an amount equal to the monies received by the state treasury pursuant to the provisions of R.S. 32:412.1(C), 707.2(C)(4), and 728(10) into the Office of Motor Vehicles Customer Service and Technology Fund. The monies in this fund shall be used solely as provided in Subsection C of this Section and only in the amounts appropriated by the legislature. All unexpended and unencumbered monies in this fund at the end of the fiscal year shall remain in the fund. The monies in the fund shall be invested by the state treasurer in the same manner as monies in the state general fund and shall be deposited into the state general fund.

C. Subject to an annual appropriation by the legislature, the monies in the Office of Motor Vehicles Customer Service and Technology Fund shall be used solely for the following:

(1) For the expenses of the office of motor vehicles for the initiation and implementation of customer service programs and for the acquisition and implementation of updated and new technology.

(2) All funds remaining shall be utilized for criminal compliance and traffic enforcement by public safety services, but only after compliance with Paragraph (1) of this Subsection. (Acts 2000, 1st Ex. Sess., No. 1, § 1, eff. April 10, 2000; Acts 2011, No. 288, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 288 substituted “R.S. 32:412.1(C), 707.2(C)(4), and 728(10)” for “R.S. 32:412.1(C)” in (B).

CROSS REFERENCES

Louisiana Law. — Amount of fees; credit or refund; duration of license; disbursement of funds; renewal by mail or electronic commerce of Class “D” or “E” drivers’ licenses; disposition of certain fees; exception, see La. R.S. 32:412.

Handling charges; exception, see La. R.S. 32:412.1.

§ 429.3. Collection and reporting of statistical information relating to migration of residents.

The Department of Public Safety and Corrections, office of motor vehicles, shall collect statistical information regarding the gender and age of residents moving from parish to parish and residents moving into and out of Louisiana. The office of motor vehicles shall provide a report of this information, sorted by age, by gender, by parish, and by state, to the governor, the lieutenant governor, and the secretaries of each state department annually on or before January first of each year. (Acts 2003, No. 66, § 1, eff. May 28, 2003.)

CHAPTER 2-A. DENIAL OF DRIVING PRIVILEGES.

Section

430. Suspension, revocation, and denial of driving privileges; hardship license; insurance rates.

431. Driving is a privilege; expulsion or suspension from school, cause for suspension of license.

431.1. School attendance as condition of driving privileges; authorized local policy.

432. Suspension or denial of driving privileges; failure to pay child support or individual income tax.

§ 430. Suspension, revocation, and denial of driving privileges; hardship license; insurance rates.

A. (1) Whenever any person who has not yet attained the age of nineteen, but who is not younger than thirteen years of age, is convicted of any crime, offense, violation, or infraction involving the possession, use, or abuse of alcohol or one or more controlled dangerous substances, is convicted of any provision of R.S. 40:966 through 970 of the Uniform Controlled Dangerous Substances Law, is convicted of any provision of the Louisiana Racketeering Act, or is adjudicated delinquent for the commission of such offense, the court in which the person was so convicted or adjudicated delinquent shall prepare and send to the Department of Public Safety and Corrections, within ten days of the conviction or adjudication, an order of denial of driving privileges for not less than ninety days but not more than one year for the person convicted or adjudicated delinquent, or until he has reached the age of eighteen years, whichever is longer. If the person convicted or adjudicated delinquent is older than eighteen years, the order of denial shall be for not less than ninety days nor more than one year.

(2) Whenever any person who has attained the age of nineteen is convicted of any crime, offense, violation, or infraction involving the possession, use, or abuse of one or more controlled dangerous substances, the court in which the person was convicted shall prepare and send to the Department of Public Safety and Corrections, within ten days of the conviction, an order of denial of driving privileges for not less than ninety days but not more than one year for the person convicted.

(3) Whenever a person nineteen years of age or older is convicted of any felony offense involving a possession violation of any provision of R.S. 40:966 through 970 of the Uniform Controlled Dangerous Substances Law, or a violation of the Louisiana Racketeering Act, the court in which the person is so convicted shall prepare and send to the Department of Public Safety and Corrections, within ten days of the conviction, an order of denial of driving privileges for the person so convicted.

B. In addition to any other authority to suspend driving privileges, the department shall suspend all driving privileges or the right to apply for driving privileges of any person upon receipt of an order of denial of driving privileges under this Section.

C. The suspension of driving privileges shall be imposed without hearing. Driving privileges, or the right to apply for driving privileges, of the person shall be suspended as provided in the following Paragraphs:

(1) Upon receipt of the first order denying driving privileges to a person under Paragraph A(1) of this Section, the department shall suspend the driving privileges of that person for not less than ninety days nor more than one year, or until the person whose driving privileges were suspended reaches eighteen years of age, whichever is longer. If he is older than eighteen years, his driving privileges shall be suspended for not less than ninety days nor more than one year.

(2) Upon receipt of a second or subsequent order denying driving privileges to a person under Subsection A(1) of this Section, the department shall suspend the driving privileges of that person for one year or until the person whose driving privileges were suspended reaches nineteen years of age, whichever is longer.

(3) Upon receipt of an order denying driving privileges to a person under Subsection A(2) of this Section, the department shall suspend the driving privileges of that person for not less than ninety days nor more than one year.

D. If the department receives notice from a court that it has withdrawn an order issued under this Section, the department shall immediately reinstate any driving privileges that have been suspended under this Section because of the issuance of the order.

E. The court, in addition to any other authority granted under this Section, may issue an order which authorizes the department to issue a restricted driver’s license after the first thirty days of the suspension period upon a demonstration to the court’s satisfaction that a hardship would result from being unable to commute to either school or to work. The restrictions of said license shall be determined by the court.

F. (1) Notwithstanding any restrictions imposed, in any case in which the applicant for a restricted driver’s license has had his driver’s license suspended, revoked, or cancelled upon conviction or entry of plea of guilty and sentence thereupon, or the forfeiture of bail if the offense involved constituted operating or being in actual physical control of a motor vehicle while under the influence of intoxicating beverages, or if the offense involved possession, in violation of R.S. 40:966 through R.S. 40:970, of any controlled dangerous substance listed in Schedules I, II, III, IV, or V of the Uniform Controlled Dangerous Substances Law, or any drug offense as defined in R.S. 32:401(20), the court may, after the first thirty days of the suspension period, additionally order that the applicant’s restricted license include permission to operate a motor vehicle on such streets as would enable him to go to and from meetings of Alcoholics Anonymous and to go to and from approved group therapy or special education courses for or about the disease of alcoholism, alcohol abuse, or drug abuse, in a suitable public or private institution or program approved by the appropriate state authority.

(2) The receipt of such a restricted license may be conditioned upon:

(a) A medical evaluation and a recommendation that the convicted person is pathologically addicted to alcohol and/or is a habitual alcoholic or other drug offender.

(b) On the condition that such convicted individual submit to medical treatment and/or medically approved group therapy or special education courses for or about the disease of alcoholism, alcohol abuse, or drug abuse, in a suitable public or private institution or program approved by the appropriate state authority.

G. The provisions of Subsection F shall apply only to persons never previously convicted of any offense listed in Subsection A of this Section. The provisions of Subsection F shall apply to Class “D” and Class “E” licenses.

H. A copy of an order issued under Subsections F and G of this Section shall be sent to the department along with a copy of the conviction or adjudication notice. A copy of the order containing the restrictions shall be attached to the license of the person convicted or adjudicated and shall be in the possession of the person whenever he is operating a motor vehicle. A restricted license shall be issued by the department and designated by a large red “R” printed on the face of the license. The term of the restrictions shall be the same as the term of the original suspension, cancellation, or revocation.

I. A violation of the restrictions or a subsequent conviction or adjudication of delinquency for the offenses stated in this Section during the term of the restricted license shall result in the extension of the period of suspension for one year from the date upon which the licensee would otherwise have been able to apply for a new license and shall also constitute contempt of court. A suspension which results from such a violation, conviction, or adjudication of delinquency shall not be subject to appeal as set forth in this Section. The restricted driving privileges authorized by Subsections F and G of this Section may be allowed to a person only once.

J. Any person whose license has been suspended by the department shall be notified of such suspension in writing by the department. This notice shall be sent by certified mail to the last address furnished by such person, and the person shall return his or her license to the department within five days of receiving the notice. The notice shall also advise such person that he or she may obtain a special identification card from the driver’s license division of the Department of Public Safety and Corrections pursuant to R.S. 40:1321.

K. Any period of suspension under this Chapter shall begin upon receipt by the department of the operator’s license or proof of its loss, upon expiration of the operator’s license, or thirty days after the date the notice of suspension is mailed to the licensee by the department, whichever occurs first.

L. Upon the expiration of the period of the suspension of any license, the department shall return the license to the licensee or in its discretion may issue him a new license, but only after a reinstatement fee of sixty dollars has been paid to the department and the requirements of R.S. 32:896 relative to proof of financial responsibility have been satisfied. Monies derived from this reinstatement fee shall be disbursed as set out in R.S. 32:414(G)(1)(b).

M. No insurer issuing a policy of automobile insurance covering property damages, personal injury, or accidental death shall increase any rate or premium charges for insurance coverage because of any suspension of a license under the provisions of this Section, unless the crime, offense, violation, or infraction is directly related to the operation of a motor vehicle. The provisions of this Subsection shall not be construed to prohibit the increase of any automobile insurance rate or premium, pursuant to a rate increase which is approved by the commissioner of insurance, for a class of insurance of which the person whose license has been suspended pursuant to this Section is or becomes a member.

N. (1) When any person’s driver’s license has been seized, suspended, or revoked, and the seizure, suspension, or revocation is connected to a charge or charges of violation of a criminal law, and the charge or charges do not result in a conviction, plea of guilty, or bond forfeiture, the person charged shall not be required to pay any reinstatement fee if at the time for reinstatement of driver’s license, it can be shown that the criminal charges have been dismissed or that there has been a permanent refusal to charge a crime by the appropriate prosecutor or there has been an acquittal. If however, at the time for reinstatement, the licensee has pending against him criminal charges arising from the arrest which led to his suspension or revocation of driver’s license, the reinstatement fee shall be collected. Upon subsequent proof of final dismissal or acquittal, other than under Articles 893 or 894 of the Code of Criminal Procedure, the licensee shall be entitled to a reimbursement of the reinstatement fee previously paid. In no event shall exemption from this reinstatement fee or reimbursement of a reinstatement fee affect the validity of the underlying suspension or revocation.

(2) If a licensee qualifies for the exemption from the reinstatement fee or for a reimbursement of the reinstatement fee as provided in Paragraph (1), the licensee shall receive credit for the unexpired portion of the license which was seized, and shall be exempt from the payment of, or shall receive reimbursement for the payment of, the duplicate license fee and the handling fee with regard to the license which was seized. (Acts 1988, No. 536, §§ 1, 2, eff. Jan. 1, 1989; Acts 1989, No. 42, § 1; Acts 1989, No. 376, § 1; Acts 1989, No. 432, § 1; Acts 1991, No. 936, § 1, eff. July 24, 1991; Acts 1992, No. 277, § 1, eff. June 11, 1992; Acts 1992, No. 605, § 1; Acts 1992, No. 1096, § 1; Acts 1995, No. 520, § 2; Acts 2001, No. 878, § 1, eff. Aug. 15, 2001.)

LSLI 2007 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “commissioner of insurance” for “Louisiana Insurance Rating Commission” in (M).

2001 Amendments. — Acts 2001, No. 878, § 1, effective August 15, 2001, substituted “or proof of its loss, upon expiration of the operator’s license or thirty days after the date the notice of suspension is mailed to the licensee by the department, whichever occurs first” for “of the person affected” in (K).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 32:430 applies only to convictions or adjudications of crimes, offenses, violations or infractions where alcohol or controlled substance possession, use or abuse is a necessary element for a conviction of the crime or offense., OPINION NUMBER 88-381, La. Atty. Gen. Op. No. 1988-381; 1988 La. AG LEXIS 305.

§ 431. Driving is a privilege; expulsion or suspension from school, cause for suspension of license.

A. (1) As used in this Section, “disciplinary action” means an expulsion or suspension from school for ten or more consecutive school days or an assignment to an alternative educational setting for ten or more consecutive school days in accordance with any policy of the school or of the local public school board, limited to expulsions, suspensions, and assignments to alternative educational settings for infractions involving the sale or possession of drugs, alcohol, or any other illegal substance, the possession of a firearm, or an infraction involving assault or battery on a member of the school faculty or staff. The governing authority of any public elementary or secondary school shall promulgate rules and regulations to implement the provisions of this Section.

(2) As used in this Section, “license” or “driver’s license” shall include a Class “E” learner’s license and intermediate license as provided for in R.S. 32:407.

B. (1) In addition to any other authority to deny driving privileges, upon receipt of written notification from a principal or headmaster at a public or private school pursuant to R.S. 17:416.1(D), the Department of Public Safety and Corrections shall take the following action with respect to the student if he is an unemancipated minor between fifteen years of age and eighteen years of age:

(a) If the student has a driver’s license, the department shall suspend the driver’s license for a period of one year beginning as provided for in Subsection C of this Section.

(b) If the student has not obtained a driver’s license, or if he applies for a different driver’s license, any license which he obtains during the period of one year beginning as provided for in Subsection C of this Section shall be immediately suspended for the duration of such one-year period.

(2) The written notice from the principal or headmaster at a public or private school required in this Subsection shall include a copy of the student’s disciplinary documentation and the full name, address, date of birth, social security number, and license number, if available, of the student and the name, address, and telephone number of the student’s parents, guardian, or custodial parent.

C. (1) (a) Within fifteen days of receipt of written notice from the principal or headmaster, the department shall send notice of the following by certified mail to the last known address of any student who is subjected to such disciplinary action and the student’s parents, guardian, or custodial parent:

(i) That any license he holds will be suspended on the thirtieth day following the date the notice was sent by the department and that the license shall be returned to the office of motor vehicles within five days of its suspension.

(ii) That if he does not hold a license, any license he may obtain during one year from the thirtieth day of the date the notice was mailed shall be immediately suspended for the remainder of such year.

(b) The notice shall also advise that a special identification card may be obtained from the office of motor vehicles pursuant to R.S. 40:1321. The notice shall also include a notice of the student’s right to request a hearing or a hardship license as provided for in Subsections D and F of this Section.

(2) (a) Any period of suspension under this Section shall begin upon the occurrence of the first of the following:

(i) The receipt by the department of the driver’s license.

(ii) Thirty days after the date the notice of suspension is mailed to the student by the department as provided in Paragraph (1) of this Subsection, or the receipt of a written notice of the disposition of an application for hardship driving privileges if it was applied for prior to the beginning of the suspension pursuant to Subsection D of this Section, whichever occurs last.

(b) A license suspension shall not extend beyond the student’s eighteenth birthday. At the conclusion of the suspension, the department, in its discretion, may return the license to the student or issue the student a new license, once a reinstatement fee of sixty dollars has been paid to the department.

D. Prior to or after the start of the suspension period, a student may apply to the Department of Public Safety and Corrections for provisional student or family hardship driving privileges upon presentation of appropriate documentation as determined by the office of motor vehicles. Upon approval, a student may receive provisional driving privileges in order to drive to and from school, work, a drug or alcohol treatment counseling program, or a mental health treatment program, as appropriate, when no other transportation is available. Such driving privileges shall not exceed those granted by the license that was suspended.

E. Any student whose license is suspended pursuant to this Section may otherwise be eligible for reapplication or reinstatement if, after six months from the date of denial or suspension, the principal notifies the department in writing that the student has displayed exemplary student behavior at school, has not violated any school policies or been found guilty of any misconduct pursuant to R.S. 17:416 or any policy of the school or of the local public school board, and no further disciplinary measures have been taken.

F. Within fifteen days of the date of the notice required by Subsection C of this Section the student may request an administrative hearing pursuant to the Administrative Procedure Act. The hearing request shall be made in writing to the Department of Public Safety and Corrections, office of motor vehicles, and the hearing shall be held by the Division of Administrative Law pursuant to Chapter 13-B of Title 49 of the Louisiana Revised Statutes of 1950. The department shall promptly forward the hearing request to the Division of Administrative Law, and the hearing shall be held within thirty days of receipt by the department of the hearing request or as soon as practicable, unless continued at the request of the student. At the request of the student, the hearing may be limited to a review of the written record. The sole issue at the hearing shall be whether the provisions of this Section have been met. The reasons for disciplinary action or the propriety of disciplinary action shall not be an issue at the hearing. The license shall not be suspended until completion of the administrative hearing. Failure of the student or his representative to make an appearance at the time and place noticed for the hearing shall constitute a withdrawal of the hearing request and result in the suspension provided for in this Section.

G. No insurer issuing a policy of automobile insurance covering property damages, personal injury, or accidental death shall increase any rate or premium charges for insurance coverage because of any suspension of a license under the provisions of this Section. The provisions of this Subsection shall not be construed to prohibit the increase of any automobile insurance rate or premium, pursuant to a rate increase which is approved by the commissioner of insurance, for a class of insurance of which the person whose license has been suspended pursuant to this Section.

H. The Department of Public Safety and Corrections shall promulgate all necessary rules and guidelines for the implementation of this Section in accordance with the Administrative Procedure Act as are necessary. (Acts 2003, No. 732, § 2, eff. Jan. 1, 2004.)

LSLI 2007 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “commissioner of insurance” for “Louisiana Insurance Rating Commission” in (G).

CROSS REFERENCES

Louisiana Law. — Discipline of pupils; additional disciplinary authority, see La. R.S. 17:416.1.

§ 431.1. School attendance as condition of driving privileges; authorized local policy.

A. Definitions. — As used in this Section, the following terms shall have the following meanings, unless the context clearly indicates otherwise:

(1) “Appropriate authority” means any of the following persons:

(a) A school principal or headmaster or his designee.

(b) In the case of a home school program, the parent.

(c) The adult education supervisor of the adult education program or his designee.

(2) “Department” means the Department of Public Safety and Corrections.

(3) (a) “Dropout” means a person, fifteen years of age or older but less than eighteen years old, who was enrolled in a school and withdrew or who was enrolled at the end of the previous school year and is not enrolled on October first of the following school year or who has more than ten consecutive days of unexcused absences from school or fifteen days total unexcused absences during a single semester.

(b) “Dropout” does not mean a person who:

(i) Is temporarily absent due to illness, suspension, or expulsion.

(ii) Is attending or has graduated or completed another educational program approved by the State Board of Elementary and Secondary Education.

(iii) Transferred to a nonpublic school, a correctional institution, or an approved home school program or moved out of state.

(4) “Habitually absent or tardy” is when either condition continues to exist after all reasonable efforts by a principal or other appropriate authority have failed to correct the condition after the fifth unexcused absence or fifth unexcused occurrence of being tardy within any month or if a pattern of five absences a month is established or as otherwise provided in R.S. 17:233.

(5) “Minor” means an unemancipated child who is at least fifteen years of age but less than eighteen years of age.

(6) “School” means a school as defined in R.S. 17:236, or any other secondary or non-secondary level course or adult education program with a general education course leading to a Louisiana high school equivalency diploma.

(7) “School board” means a city, parish or other local public school board, the state agency operating or governing a secondary school, or the governing body of an independent public school or of a nonpublic school.

B. Required school attendance.

(1) No minor may be issued a driver’s license or learner’s permit for the operation of a motor vehicle unless, at the time of application, documentation is presented to the department that the minor has:

(a) Received a high school diploma or a high school equivalency diploma.

(b) Enrolled and is attending a school as defined herein.

(c) Enrolled and is attending a course leading to a high school equivalency diploma.

(d) Completed the required minimum units of credit for high school graduation and all other graduation requirements as mandated by the State Board of Elementary and Secondary Education but has failed to pass the high school graduation exit exam.

(e) Received a special education certificate of achievement certifying that the student has completed high school.

(f) Enrolled in and is participating in a home school program.

(g) Requested and received a decision by the appropriate authority that the minor is unable to attend any school or program due to circumstances beyond the control of the minor and deemed acceptable as provided in this Section.

(2) Any minor who has been determined by the appropriate authority to be a dropout or habitually absent or tardy shall be subject to a denial or suspension of a driver’s license or learner’s permit as provided in this Section.

C. Obligations of the department.

(1) (a) In addition to any other authority to deny driving privileges, the department shall not issue a driver’s license or learner’s permit to any minor who fails to present appropriate documentation upon application for a driver’s license or learner’s permit in compliance with Subsection B of this Section, and shall deny a driver’s license or learner’s permit or suspend the driver’s license or learner’s permit of any minor as to whom the department receives written notification from a school board that the minor is a dropout or habitually absent or tardy pursuant to the policy adopted by a school board. Such denial or suspension shall remain effective until such time as the minor reaches the age of eighteen or otherwise complies with the provisions of this Section, whichever occurs first.

(b) Any license denial or suspension shall not extend beyond the minor’s eighteenth birthday. At the conclusion of the suspension or upon receiving documentation of compliance with Subsection B of this Section, the department shall return the license to the minor or issue a new license.

(2) The department shall promulgate all necessary rules and guidelines for the implementation of this Section in accordance with the Administrative Procedure Act as are necessary which shall include but shall not be limited to a procedure for providing written notification of the intention to notify the department of a license suspension and the specification of the forms which may be required for the purpose of documenting and reporting as provided in this Section.

D. Authority of the school board.

(1) The Recovery School District and any school board may adopt and institute a policy and procedure for providing written notification to the department of any minor who is determined by the school board to be a dropout or habitually absent or tardy for the purpose of driver’s license denial or suspension. Only if the Recovery School District or a school board elects to adopt such a policy and procedure may any student who is determined to be a dropout or habitually absent or tardy be reported by the school board to the department.

(2) The Recovery School District or any school board which adopts such a policy shall promulgate rules to implement such policy which shall include provisions providing for written notification to students and their parents or legal guardians of the policy and for providing a means for students, parents, or legal guardians to dispute a determination of the student’s status as a dropout or as habitually absent or tardy.

E. Documentation of school attendance.

(1) Upon the request of any minor who is enrolled and attending a school and who is eligible to apply for a license, the appropriate authority shall provide to him documentation of his compliance with Subsection B of this Section.

(2) The minor shall present such documentation of his compliance to the office of motor vehicles upon application for or renewal of a driver’s permit or license to operate a motor vehicle.

(3) Documentation of the minor’s compliance with Subsection B of this Section shall be provided on a form developed by the Department of Education and made available to all school boards, home school providers, and adult education supervisors upon request to the Department of Education.

F. Reinstatement. — Any minor whose license is denied or suspended pursuant to this Section may otherwise be eligible for reapplication or reinstatement of driving privileges if the appropriate documentation is submitted to the department showing that the minor is in compliance with the requirements of Subsection B of this Section.

G. Notification and Appeal.

(1) An appropriate authority shall provide written notification to any minor whom he has determined to be a dropout or habitually absent or tardy and his parent or legal guardian that he intends to subject the minor to license denial or suspension. The written notification shall advise the minor of his right to seek a hearing by the school board of such determination or to make a request to the school board to obtain a hardship waiver as provided in Subsection H of this Section within fifteen days of the mailing of the notification. The appropriate authority shall also send a copy of such notification to the school board.

(2) If the school board is notified of a request for a hearing or a request for a hardship license within fifteen days after the date of mailing the written notification, the board shall hold a hearing to make a determination upon such request. If no such request is received by the board, or if the board determines after a hearing that such student is a dropout or is habitually absent or tardy and is not entitled to a hardship waiver as provided for in Subsection H of this Section, then the school board shall provide written notification to the department that the minor’s license should be suspended or denied.

H. Hardship waiver.

(1) The school board may waive the requirements of this Section for any minor for whom a personal, family, or economic hardship requires the minor to have a driver’s license for his own, or his family’s, employment or medical care as provided in R.S. 17:226. The minor or his parent or legal guardian may present other evidence that indicates compliance with the requirements of this Section at the waiver hearing.

(2) The school board shall notify the department of the outcome of the minor’s hardship waiver hearing within twenty-four hours after conducting the hearing.

(3) Upon a determination by the school board that a hardship waiver is warranted, the department shall issue a hardship license for provisional driving privileges to the minor upon presentation of such documentation and proof of financial responsibility as determined by the department. Such driving privileges shall not exceed those granted by the license that was suspended. (Acts 2008, No. 688, § 2, eff. Aug. 15, 2008.)

Quoted Statutory Material. — Acts 2008, No. 688, § 3, provides that “The provisions of this Act shall not become effective until the implementation of the Next Generation Motor Vehicle project of the Department of Public Safety and Corrections, office of motor vehicles is finalized.”

CROSS REFERENCES

Louisiana Law. — School attendance; compulsory ages; duty of parents; excessive absences; condition for driving privileges, see La. R.S. 17:221.

Cases of habitual absence or tardiness referred to juvenile or family court; denial or suspension of driving privileges, see La. R.S. 17:233.

Application of minors; revocation; applications of persons less than twenty-one years of age, see La. R.S. 32:407.

Suspension, revocation, renewal, and cancellation of licenses; judicial review, see La. R.S. 32:414.

§ 432. Suspension or denial of driving privileges; failure to pay child support or individual income tax.

A. Regardless of the requirements for the issuance or renewal of a license to operate a motor vehicle on the highways of this state, or suspension or revocation thereof, all drivers’ licenses issued pursuant to this Chapter are also subject to the provisions of R.S. 9:315.30 et seq., suspension of license for nonpayment of child support, and the provisions of R.S. 47:296.2, suspension and denial of renewal of drivers’ licenses, and any rules and regulations adopted to administer R.S. 47:296.2.

B. The Department of Public Safety and Corrections, office of motor vehicles, shall adopt rules and regulations in accordance with the provisions of the Administrative Procedure Act to effectuate the orderly and expeditious suspension and reissuance of drivers’ licenses in accordance with R.S. 9:315.30 et seq.

C. The secretary of the Department of Public Safety and Corrections, office of motor vehicles, in cooperation with the secretary of the Department of Revenue, shall adopt rules and regulations as are necessary, in accordance with the provisions of the Administrative Procedure Act, to effectuate the orderly and expeditious suspension and denial of renewal and reissuance of drivers’ licenses, in accordance with R.S. 47:296.2. (Acts 1995, No. 1078, § 2, eff. Jan. 1, 1996; Acts 2003, No. 453, § 1, eff. Jan. 1, 2004.)

2003 Amendments. — Acts 2003, No. 453, § 1, effective January 1, 2004, added (C); added “or individual income tax” in the section heading; added “and the provisions of R.S. 47:296.2, suspension and denial of renewal of drivers’ licenses, and any rules and regulations adopted to administer R.S. 47:296.2” to (A).

CHAPTER 3. MISCELLANEOUS PROVISIONS.

PART 1. MOTOR VEHICLES OF HISTORIC OR SPECIAL INTEREST.

Section
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442. Definitions.

443. Storage on collector’s property.

444. Equipment requirements.

445. Sale or trade; not contingent upon vehicle being in operating condition.
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447. Rules and regulations.

448, 449. [Repealed.]

PART 2. STREET RODS AND STREET CRUISERS.
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452. Street rod; definition.

453. Licensing requirements; exemptions.

454. Rules and regulations.

455. Street cruiser; definition.

456. Registration; licensing.

457. Authorized rules.
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PART 3. PARKING MOTOR VEHICLES.
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472. Parking motor vehicles; seizure of; payment of costs.

473. Seized vehicles; penalties for illegal parking and for the impounding and detention of vehicles illegally parked.

473.1. Abandoned vehicle; removal.

474. Authority to take possession of abandoned motor vehicles.
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PART 5. BICYCLES, TRICYCLES, ETC. [REPEALED.]
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PART 9. GARAGES AND OIL STATIONS.

531. Garage or oil businesses, petition for location; consent of property owners.
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535. Return of parts to customer; exceptions.

535.1. Required invoice.

PART 10. PUBLIC LIABILITY CONTRACTS BY SCHOOL BOARDS AND OTHER PUBLIC BODIES.

601. Public liability, bodily injury, and property damage insurance.

602. Tort liability.

603. Contract provisions.

604. Actions; parties.

PART 11. BRAKE FLUID.

621. Definitions.

622. Manufacture, sale or distribution of brake fluid; registration; permits.

623. Application for registration; forms; contents; issuance of permit; renewal.

624. Cancellation, refusal to issue, or refusal to renew permit; grounds; procedure; powers of department.

625. When brake fluid adulterated; specifications; amendment of specifications.

626. When brake fluid deemed misbranded; words and letters to be in legible type.

627. Enforcement; inspection; access to premises; authority to open boxes, cartons and other containers.

628. Promulgation and enforcement of rules and regulations.

629. Fees.

630. Violations; penalties.

PART 12. TRAFFIC VIOLATIONS.

641. Parishwide schedule of fines, penalties and costs; written pleas of guilty; payment; exceptions.

PART 13. HEAVY EQUIPMENT.

651. Emblem or name of owner to appear on equipment; penalties.

PART 14. TESTS FOR SUSPECTED DRUNKEN DRIVERS.

661. Operating a vehicle under the influence of alcoholic beverages or illegal substance or controlled dangerous substances; implied consent to chemical tests; administering of test and presumptions.

661.1. Operating a watercraft under the influence of alcoholic beverages or controlled dangerous substances; implied consent to chemical tests; administering of test and presumptions.

661.2. Operation of a locomotive engine under the influence of alcoholic beverages or controlled dangerous substances; implied consent to chemical tests; administering of test and presumptions.

662. Administering chemical tests; use of results as evidence.

662.1. Admissibility.

663. Approval of testing methods by Department of Public Safety and Corrections.

664. Persons qualified to make test.

665. Furnishing of information to person tested.

666. Refusal to submit to chemical test; submission to chemical tests; exception; effects of.
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668.1. Procedure following revocation or denial of license; discovery.

669. Suspension of nonresident’s operating privilege; notification to state of residence.

670. Test results for persons under the age of twenty-one; exclusion from official driving record.

PART 15. RESPONSIBILITIES OF DEPARTMENT OF PUBLIC SAFETY AND CORRECTIONS, OFFICE OF STATE POLICE.

671. Responsibilities of the Department of Public Safety and Corrections, office of state police; interstate highways.

PART 16. POSTACCIDENT DRUG TESTING.

681. Postaccident drug testing; accidents involving fatalities, required.

PART 1. MOTOR VEHICLES OF HISTORIC OR SPECIAL INTEREST.

§ 441. Declaration of purpose.

This Part is enacted in recognition of the importance of constructive leisure pursuits by Louisiana citizens, for the purpose of encouraging responsible participation in the hobby of collecting, preserving, restoring, operating and maintaining motor vehicles of historic or special interest. Further, the legislature of Louisiana, recognizing that the current pattern of resource recycling leads to an ever shortening period of existence for vehicles of historic or special interest, enacts this Part to ensure the preservation of our American heritage as it relates to the motor vehicle manufacturing industry. The legislature further recognizes that a vehicle representative of this heritage, being held by a hobbyist, finds significance as a motor vehicle of historic or special interest through a personal relevance to the life of the collector holding it and, or, through a general relevance as an example-artifact of the transportation history of Louisiana. (Added by Acts 1975, No. 641, § 1.)

JUDICIAL DECISIONS
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TRANSPORTATION LAW

• Commercial Vehicles

•• Maintenance & Safety

TORTS

• Negligence

•• Defenses

••• Comparative Negligence

•••• General Overview. — Where a tractor-trailer was flagged down and brought to a stop in the right-hand lane of a highway due to dense fog and a second tractor-trailer came to a stop immediately behind the first, leaving the left-hand lane open, even if La. Rev. Stat. Ann. §§ 32:441-32:442 required the second tractor-trailer driver to set out flares or red flags, he did not have time to do either under the emergency situation and his failure to do so did not render him contributorily negligent when he was struck from the rear by a truck. Dixie Highway Express, Inc. v. C. C. Galbraith & Son, Inc., 61 So. 2d 218, 1952 La. App. LEXIS 702 (Nov. 3, 1952).

• Transportation Torts

•• Motor Vehicles. — Under the Flare Statute, La. Rev. Stat. Ann. § 32:441 a truck driver was not negligent where only a few minutes had elapsed from the time of the stopping of the truck on the shoulder of a road and a traffic accident involving the truck. Clements v. Amerman, 80 So. 2d 148, 1955 La. App. LEXIS 785 (Apr. 22, 1955).

Where the stopped truck driver did not have time to place flares before the collision happened, although placement of flares was required by La. Rev. Stat. Ann. § 32:441, the failure to place them was not negligent. Howell v. Kansas City Southern Transport Co., 66 So. 2d 646, 1953 La. App. LEXIS 751 (June 30, 1953).

TRANSPORTATION LAW

• Commercial Vehicles

•• Maintenance & Safety. — Portable flare signals are required by La. Rev. Stat. Ann. § 32:441. Talley v. Employers Mut. Liability Ins. Co., 181 So. 2d 784, 1965 La. App. LEXIS 3914 (July 15, 1965).

Flares, prescribed by La. Rev. Stat. Ann. § 32:441, need only be placed so that an automobile driver, properly observant, as he should be at all times, can see it. Talley v. Employers Mut. Liability Ins. Co., 181 So. 2d 784, 1965 La. App. LEXIS 3914 (July 15, 1965).

In a personal injury suit arising from an automobile accident, judgment for a driver was affirmed where, under the doctrine of sudden emergency, the court found that the driver was not guilty of contributory negligence in not attempting to swerve to avoid a truck parked, in the dark, in the driver’s travel lane; the court found that La. Rev. Stat. Ann. § 32:441 clearly covered the case regarding the duty of certain vehicles to place warning devices at night. Evans v. Kirby, 53 So. 2d 412, 1951 La. App. LEXIS 782 (June 29, 1951).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The city court marshal is responsible for transporting prisoners incarcerated in another jurisdiction to and from the city court., Opinion No. 03-0204, 2003 La. AG LEXIS 293.

§ 442. Definitions.

As used in this Part, the following words and phrases have the meaning ascribed to them in this Section, unless the context requires otherwise:

(1) “Collector” means the owner of one or more motor vehicles of historic or special interest who collects, purchases, acquires, trades, or disposes of such motor vehicles or the parts thereof for his own use in order to preserve, restore, and maintain such a motor vehicle for hobby purposes.

(2) “Commissioner” means the director of public safety as provided in R.S. 47:451(5).

(3) “Parts car” means a motor vehicle of historic or special interest which is generally in inoperable condition and which is owned by a collector to furnish parts that are usually not obtainable from normal sources, thus enabling a collector to preserve, restore or maintain a motor vehicle of historic or special interest.

(4) “Motor vehicle of historic or special interest” means a motor vehicle, including a motorcycle as defined in R.S. 32:1(38), of any age which, because of its significances, is being collected, preserved, restored, operated, or maintained by a hobbyist as a leisure pursuit. (Added by Acts 1975, No. 641, § 1. Amended by Acts 1979, No. 168, § 1.)

CROSS REFERENCES

Louisiana Law. — Military honor license plates or authorized identification for World War II, Korean War, and other military vehicles, see La. R.S. 47:490.16.

JUDICIAL DECISIONS
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TORTS

• Negligence

•• Defenses

••• Comparative Negligence

•••• General Overview. — Where a tractor-trailer was flagged down and brought to a stop in the right-hand lane of a highway due to dense fog and a second tractor-trailer came to a stop immediately behind the first, leaving the left-hand lane open, even if La. Rev. Stat. Ann. §§ 32:441-32:442 required the second tractor-trailer driver to set out flares or red flags, he did not have time to do either under the emergency situation and his failure to do so did not render him contributorily negligent when he was struck from the rear by a truck. Dixie Highway Express, Inc. v. C. C. Galbraith & Son, Inc., 61 So. 2d 218, 1952 La. App. LEXIS 702 (Nov. 3, 1952).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Duty, Risk & the Spectre of Solidarity in Louisiana Tort Law. 57 La. L. Rev. 239 (Fall, 1996).

§ 443. Storage on collector’s property.

A collector may store unlicensed, operable or inoperable motor vehicles of historic or special interest or parts cars on his property provided such vehicles and parts cars and the storage area are maintained in such a manner that they do not constitute a health, safety or fire hazard. (Added by Acts 1975, No. 641, § 1.)

§ 444. Equipment requirements.

Any other provision of law, particularly Part V of Chapter 1 of this Title, to the contrary notwithstanding, unless the presence of equipment on a motor vehicle was a prior condition to the sale, to the offering for sale or to the operation of a motor vehicle on the highways of this state at the time the motor vehicle was manufactured for sale or use, the absence of equipment now or hereafter required by law from motor vehicles of historic or special interest shall not be construed as prohibiting the sale, the offering for sale or the legal operation on the highways of this state of any motor vehicle of historic or special interest. Notwithstanding the provisions of Chapter 7 of this Title, any motor vehicle of historic or special interest manufactured prior to the date on which emission control devices were standard equipment on that particular make or model of motor vehicle shall be exempt from all state and local requirements relative to the inspection and use of such emission control devices. Any safety equipment that was manufactured as part of such vehicle’s original equipment shall be maintained in proper operating condition whenever the vehicle is operated on the highways of this state. (Added by Acts 1975, No. 641, § 1.)

§ 445. Sale or trade; not contingent upon vehicle being in operating condition.

The sale or trade and subsequent legal transfer of a motor vehicle of historic or special interest or parts car shall not be contingent upon any condition that would require the vehicle or parts car to be in operating condition at the time of sale or transfer of ownership. (Added by Acts 1975, No. 641, § 1.)

§ 446. Abandoned or stored motor vehicles of historic or special interest.

Notwithstanding any provision of law relating to abandoned or stored motor vehicles to the contrary, no motor vehicle of historic or special interest or parts car which, because of its age, would be eligible for the special license plates issued by the commissioner to the owner of such vehicles shall be considered as an abandoned or an unclaimed, stored motor vehicle unless and until the provisions herein have been complied with. If no action has been taken by the last known owner or by others entitled to ownership of the motor vehicle so that such abandoned or unclaimed, stored motor vehicle may be reclaimed, the municipality, parish or department of public safety, whichever intends to provide for the disposal of such vehicle, shall notify by certified letter or by other suitable means the nearest club or chapter of any national organization which has as its purpose the restoration of motor vehicles of historic or special interest of its intention to dispose of such motor vehicle. Such notice shall allow adequate time for such club or chapter, or any individual member thereof, to buy or bid for such motor vehicle. (Added by Acts 1975, No. 641, § 1.)

§ 447. Rules and regulations.

The commissioner shall adopt rules and regulations not inconsistent with this Part in order to fully effectuate the purpose and intent hereof. (Added by Acts 1975, No. 641, § 1.)

§ 448. [Repealed.]

Repealed by Acts 1962, No. 310, § 3.

§ 449. [Repealed.]

Repealed by Acts 1962, No. 310, § 3.

PART 2. STREET RODS AND STREET CRUISERS.

§ 451. Declaration of purpose.

This Part is enacted for the purpose of enhancing the recreational and leisure pursuits of Louisiana citizens by facilitating participation in the hobby of collecting, preserving, modifying, operating, and maintaining street rods and street cruisers and thus providing the following: preservation of modified antique motor vehicles known as street rods or of other vehicles known as street cruisers; recognition for the automobile hobbyist in Louisiana; promotion of vehicle safety through self-policing; additional revenue to the state through sales tax paid upon the purchase of such vehicles and parts therefor; and family-oriented recreation for Louisiana citizens. (Added by Acts 1980, No. 587, § 1. Acts 1992, No. 189, § 1, eff. June 8, 1992.)

§ 452. Street rod; definition.

As used in this Part, the phrase “street rod” means any antique automobile or truck produced in 1948 or earlier, which is an automobile or truck that is recognized as a street rod by the National Street Rod Association, and which has undergone some type of modernizing, to include modernizing of engine, transmission, drivetrain, interior refinements, and any other modifications the builder desires, which vehicle is to be driven to events under its own power and to be used as a safe, nonracing vehicle for total family enjoyment. (Added by Acts 1980, No. 587, § 1. Acts 1987, No. 512, § 1.)

CROSS REFERENCES

Louisiana Law. — Street rod license plates, see La. R.S. 47:463.12.

§ 453. Licensing requirements; exemptions.

No vehicle which has been registered and licensed as a street rod pursuant to this Section and to R.S. 47:463.12 shall be subject to the regular motor vehicle licensing requirements. (Added by Acts 1980, No. 587, § 1.)

§ 454. Rules and regulations.

The secretary of the Department of Public Safety and Corrections shall adopt rules and regulations not inconsistent with this Part in order to fully effectuate the purpose and intent hereof. Oversight review of the secretary’s rules and regulations shall be conducted by the Joint Legislative Committee on Transportation, Highways, and Public Works. (Added by Acts 1980, No. 587, § 1. Acts 1987, No. 512, § 1.)

§ 455. Street cruiser; definition.

As used in this Part, the phrase “street cruiser” means any automobile or truck twenty-five years or older, and which has undergone some type of modernizing, to include modernizing of the engine, transmission, drive train, and interior refinements, and any other modifications the builder desires, which vehicle is to be driven to events under its own power and to be used as a safe, nonracing vehicle for total family enjoyment. (Acts 1992, No. 189, § 1, eff. June 8, 1992.)

CROSS REFERENCES

Louisiana Law. — Street cruiser license plates, see La. R.S. 47:463.33.

§ 456. Registration; licensing.

No vehicle which has been registered and licensed as a street cruiser pursuant to this Part and R.S. 47:463.33 shall be subject to the regular motor vehicle licensing requirements. (Acts 1992, No. 189, § 1, eff. June 8, 1992.)

§ 457. Authorized rules.

The secretary of the Department of Public Safety and Corrections shall adopt rules not inconsistent with this Part in order to fully effectuate the purpose and intent hereof. (Acts 1992, No. 189, § 1, eff. June 8, 1992.)

§ 461. [Repealed.]

Repealed by Acts 1962, No. 310, § 3.

§ 462. [Repealed.]

Repealed by Acts 1962, No. 310, § 3.

§ 463. [Repealed.]

Repealed by Acts 1962, No. 310, § 3.

§ 464. [Repealed.]

Repealed by Acts 1962, No. 310, § 3.

PART 3. PARKING MOTOR VEHICLES.

§ 471. Definitions.

The following words and phrases, when used in this Chapter, shall have the meanings herein assigned unless the context clearly indicates otherwise:

(1) “Abandoned motor vehicle” means a motor vehicle that is inoperable and is left unattended on public property for more than twenty-four hours, or is inoperable and left unattended on the shoulder or right-of-way of an interstate or a four-lane highway for more than twenty-four hours, or a motor vehicle that has remained illegally on public property for a period of more than twenty-four hours, or a motor vehicle that has remained on private property without the consent of the owner or person in control of the property for more than three days.

(2) “Department” means the Louisiana Department of Public Safety and Corrections.

(3) “Policing authority,” or “authority” means, with respect to the city of New Orleans, the police board of the city of New Orleans and in all other municipalities and parishes means the police department, sheriff or such other authority as is vested with police authority. All costs or fees arising from seizures in said city shall be transmitted to the city treasurer, to be deposited in the general fund. (Amended by Acts 1970, No. 362, § 1; Acts 1995, No. 1072, § 1; Acts 2008, No. 429, § 1, eff. June 21, 2008.)

2008 Amendments. — Acts 2008, No. 429, § 1, effective June 21, 2008, substituted “twenty-four hours” for “three days” throughout (1); and added “and Corrections” to (2).

CROSS REFERENCES

Municipal Law. — Environment > junked, abandoned and wrecked vehicles. New Orleans Code of Ordinance ch. 66, art. III.

Nuisances > abandoned, inoperative motor vehicles on private property. Baton Rouge Code of Ordinance title 12, ch. 7.

Stopping, standing, parking > seizure or immobilization of certain vehicles. New Orleans Code of Ordinance ch. 154, art. VIII, div. 3.

JUDICIAL DECISIONS

INDEX

TRANSPORTATION LAW

• Private Vehicles

•• Traffic Regulation

••• General Overview

TRANSPORTATION LAW

• Private Vehicles

•• Traffic Regulation

••• General Overview. — In an action brought by complainants against the State arising from a collision with a vehicle parked on the shoulder of a highway, an order that granted the State’s motion for summary judgment was affirmed where the facts were undisputed that the vehicle was parked temporarily on the shoulder of the highway and not “abandoned” as that term is defined by La. Rev. Stat. Ann. § 32:471(1); because the Louisiana State Police were not authorized to tow the vehicle, and no traffic regulation was violated, the court concluded that the department of public safety through the Louisiana State Police owed no duty to the complainants and, thus, the State met its burden of proving an absence of factual support for one or more of the complainants’ claims. Goodliffe v. State ex rel. Department of Transp. & Dev., 702 So. 2d 36, 1997 La. App. LEXIS 2461 (Oct. 29, 1997).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Authority vested with police authority may remove abandoned automobiles., OPINION NUMBER 82-88, La. Atty. Gen. Op. No. 1982-88; 1982 La. AG LEXIS 343.

City of New Orleans may assume ownership of abandoned vehicles and use them for public business, rather than sell them at auction, after all legal procedures and delays are followed under state law., OPINION NUMBER 90-314, La. Atty. Gen. Op. No. 1990-314; 1990 La. AG LEXIS 256.

Redrafted abandoned automobile forfeiture ordinance for City of New Orleans conforms to due process of law., OPINION No. 90-314A, La. Atty. Gen. Op. No. 1990-314; 1991 La. AG LEXIS 128.

The right of entry, notice, and due process requirements for the removal of vehicles from private land following Hurricanes Katrina and Rita are largely covered by La. Atty. Gen. Op. Nos. 05-0360, 05-0360-A, and 05-0373. The removal of such vehicles need not comport with La. R.S. 32:471 et seq., as this does not apply to nonabandoned vehicles. Removing these vehicles in an expedient manner is in the interest of protecting the public and the environment from the “imminent threat” presented by the hazardous chemicals and components of these pieces of debris. Opinion No. 05-0381. 2005 La. AG LEXIS 293.

TREATISES AND LAW REVIEWS

General Law Reviews. — ARTICLE: How Do We Deal with This Mess? A Primer for State and Local Governments on Navigating the Legal Complexities of Debris Issues Following Mass Disasters. 61 U. Miami L. Rev. 1135.

§ 472. Parking motor vehicles; seizure of; payment of costs.

If any motor vehicle, in any municipality in this state, is seized or otherwise held by any policeman or other officer employed by said municipality for illegal parking, stationing or abandoning of such motor vehicle or for the violation of any traffic ordinance or regulation of the municipality, the owner shall be entitled to regain possession thereof upon payment of such costs as may be fixed by the policing authority of the municipality for the violation. The costs so fixed shall cover all charges for removing the vehicle to the place of holding and all other costs incurred during the period of holding. (Amended by Acts 1970, No. 362, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Capitol Police Officers may have illegally parked vehicles removed by wrecker at expense of owner or other person in charge of vehicle., OPINION NUMBER 78-619, La. Atty. Gen. Op. No. 1978-619; 1978 La. AG LEXIS 697.

R.S. 32:41; R.S. 47:507, OPINION NUMBER 90-420, La. Atty. Gen. Op. No. 1990-420; 1990 La. AG LEXIS 330.

§ 473. Seized vehicles; penalties for illegal parking and for the impounding and detention of vehicles illegally parked.

A. All municipalities may adopt ordinances imposing fines, imprisonment, or other penalties on any person for parking, stationing, or abandoning any automobile or other vehicle on the municipal streets in violation of any municipal ordinance or other regulatory law, and such municipalities may further charge for the impounding and detention of vehicles illegally parked in loading, reserved or otherwise restricted zones, no parking areas, or public carrier stands, but the total of such charges, including the charge for its removal from the street where it may have been situated, and all other charges during the period of storage, shall not exceed thirty dollars.

B. The limitations in this Section shall not apply to the parish of Orleans. (Amended by Acts 1952, No. 375, § 1; Acts 1960, No. 160, § 1; Acts 1968, No. 463, §§ 1, 4; Acts 1978, No. 227, § 1, eff. June 29, 1978.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 33:1236, Opinion No. 78-653, La. Atty. Gen. Op. No. 1978-653; 1978 La. AG LEXIS 572.

Authority vested with police authority may remove abandoned automobiles., OPINION NUMBER 82-88, La. Atty. Gen. Op. No. 1982-88; 1982 La. AG LEXIS 343.

§ 473.1. Abandoned vehicle; removal.

A. Whenever any motor vehicle is found to be abandoned by any law enforcement officer, such officer shall post a notice on the windshield of the vehicle directing that the vehicle be removed from said location within twenty-four hours. Additionally, the notice shall direct that the failure to remove the vehicle may result in the vehicle’s being removed by the municipality or parish, as the case may be, or by a tow truck operator acting on behalf of the municipality or parish.

B. If the abandoned motor vehicle is not removed within twenty-four hours from the date of the posting of the notice, the motor vehicle shall be removed and disposed of by the municipality or parish or by a tow truck operator authorized to act on behalf of the municipality or parish.

C. The parish, municipality, or tow truck operator shall store and may dispose of the vehicle pursuant to the Louisiana Towing and Storage Act. The municipality or parish shall have no civil or criminal liability pursuant to any provision of law for any act or omission of its own under the provisions of this Section or for the acts or omissions committed by the tow truck operator.

D. Removal of an abandoned motor vehicle in accordance with this Section by a tow truck operator shall not be considered a rotation call by the appropriate law enforcement agency as set forth in R.S. 32:1735(C). The tow truck operator shall not lose its place in the rotation call list for the recovery of an abandoned motor vehicle in accordance with this Section. Law enforcement agencies shall maintain records of the number of abandoned motor vehicles removed. (Acts 1999, No. 459, § 1, eff. Aug. 15, 1999; Acts 2008, No. 429, § 1, eff. June 21, 2008; Acts 2008, No. 710, § 1, eff. Aug. 15, 2008; Acts 2010, No. 902, § 1, eff. Aug. 15, 2010.)

Editor’s Notes. — See Acts 2008, Nos. 710 and 429, § 1, for unmerged versions of the section.

2010 Amendments. — The 2010 amendment by No. 902 added (D).

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute merged (A) and (B), as amended by Acts 2008, No. 429, § 1, with (A) and (B), as amended by Acts 2008, No. 710, § 1. In addition, the LSLI substituted “from the date of the posting of the notice” for “from date of posting of notice” in (B).

2008 Amendments. — Acts 2008, No. 429, § 1, effective June 21, 2008, rewrote the section.

Acts 2008, No. 710, § 1, effective August 15, 2008, substituted “municipality or parish” for “tow truck operator” in the section heading; in (A), substituted “or road, or state or federal highway” for “way, road, or highway,” substituted “twenty-four hours” for “forty-eight hours,” and substituted “vehicle shall result” for “vehicle may result”; rewrote (B); and in (C), inserted “parish, municipality,” and inserted “pursuant to any provision of law for any act or omission of its own under the provisions of this Section or.”

CROSS REFERENCES

Louisiana Law. — Stopping, standing, or parking outside business or residence districts, see La. R.S. 32:141.

Stopping, parking, or standing upon the highway shoulder; driving upon the highway shoulder, see La. R.S. 32:296.

Procedure for disposal of certain vehicles deemed abandoned by municipality or parish, see La. R.S. 32:1728.3.

§ 474. Authority to take possession of abandoned motor vehicles.

The department or any municipality or any parochial authority may take into custody any motor vehicle found abandoned on public or private property. The department or any municipality or parochial authority may employ its own personnel, equipment and facilities or may employ persons, equipment and facilities for the purpose of removing, preserving and storing abandoned motor vehicles. (Added by Acts 1970, No. 362, § 2.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Authority vested with police authority may remove abandoned automobiles., OPINION NUMBER 82-88, La. Atty. Gen. Op. No. 1982-88; 1982 La. AG LEXIS 343.

R.S. 32:474 authorizes the La. Dept. of Public Safety or any municipality or parish to enact and enforce laws regulating abandoned vehicles. Under R.S. 33:4876 A & C municipalities and parishes are authorized to enact and enforce laws regulating abandonment equipment., OPINION No. 82-267, La. Atty. Gen. Op. No. 1982-267; 1982 La. AG LEXIS 484.

§ 475. [Repealed.]

Repealed by Acts 2008, No. 429, § 2, effective June 21, 2008. This section was derived from Acts 1970, No. 362, § 2.

§ 476. Abandoned motor vehicles; sale by municipalities and parochial authorities; procedure.

A. Whenever any motor vehicle belonging to a known or unknown person has been seized or is otherwise held by any municipality or any parochial authority for illegal parking, stationing, or abandoning of such motor vehicle on the public streets, ways, roads, and highways within the state, and the same has not been claimed for a period of three months or more, then the motor vehicle shall be considered as having been abandoned to the municipality or parochial authority and the municipality or parochial authority may dispose of such motor vehicle and collect the costs and charges of removing and storing said vehicle in the following manner:

(1) The municipality or parochial authority shall send a registered or certified letter, return receipt requested, to the owner of said vehicle, within ten days of the date the vehicle was seized. Said governing authority shall send a second letter to the vehicle owner upon the expiration of the three-month period provided for in this Section. Any such letter shall be sent to the owner of the vehicle at his last known address informing him that the municipality or parochial authority is holding said vehicle. The owner shall also be informed in such letter that the vehicle shall be sold to the highest bidder unless said owner, on or before the date of sale, claims the vehicle and pays to the municipality or parochial authority all costs and charges imposed by the municipality or parochial authority for the removal and detention of the vehicle. A copy of the letters shall also be sent to any person or firm known to be the holder of a mortgage on said vehicle.

(2) Before the sale of any such vehicles, the municipality or parochial authority shall have them appraised by a competent appraiser and shall publish a notice of the proposed sale of said vehicle or vehicles in the official journal of the municipality or parish not less than three times within a ten-day period prior to the date of said sale. The published notice shall contain a complete list of the vehicles to be sold, the date and place of said sale, and notification that said vehicles will be sold either individually or in globo to the highest bidder therefor, all in the discretion of the municipality or parochial authority.

(3) All funds received from the sale of a motor vehicle under the provisions hereof shall be set aside and placed in a separate account established therefor by the municipality or parochial authority. If, within one year following the date of the sale, the owner or lienholders of any of said vehicles shall present sufficient proof to the municipality or parochial authority of his ownership or lien, the said owner or lienholder shall be entitled to the amount received for his individual vehicle less his pro rata share of the costs and expenses of the sale, as well as all charges and costs due and owing for removal and storage of said vehicle. Any funds not claimed within one year following the date of sale shall be deposited to the general fund of the municipality or parish.

B. Parishes and municipalities are authorized to adopt local ordinances defining derelict or junk vehicles and adopting procedures for the towing away and selling of the same and shall not be required to comply with Subsection A hereof as to derelict or junk vehicles. (Added by Acts 1962, No. 389, §§ 1, 2. Amended by Acts 1964, No. 157; Acts 1972, No. 343, § 1; Acts 1992, No. 1040, § 1.)

CROSS REFERENCES

Municipal Law. — Environment: junked, abandoned, and wrecked vehicles > junked vehicles. New Orleans Code of Ordinance § 66-103.

Specific street regulations: disposition of unclaimed vehicles > assignment of unclaimed motor vehicles to city departments. New Orleans Code of Ordinance § 154-814.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The sale of vehicles seized by a municipality should be authorized by the mayor and board of aldermen of the municipality., OPINION NUMBER 81-26, La. Atty. Gen. Op. No. 1981-26; 1981 La. AG LEXIS 140.

Authority vested with police authority may remove abandoned automobiles., OPINION NUMBER 82-88, La. Atty. Gen. Op. No. 1982-88; 1982 La. AG LEXIS 343.

City of New Orleans may assume ownership of abandoned vehicles and use them for public business, rather than sell them at auction, after all legal procedures and delays are followed under state law., OPINION NUMBER 90-314, La. Atty. Gen. Op. No. 1990-314; 1990 La. AG LEXIS 256.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Solid Waste Management in Louisiana: A Survey of Current Regulatory Response. 49 Tul. L. Rev. 439 (January, 1975).

PART 4. PASSING SCHOOL VEHICLES. [REPEALED.]

§ 481. [Repealed.]

Repealed by Acts 1954, No. 568, § 1.

PART 5. BICYCLES, TRICYCLES, ETC. [REPEALED.]

§ 491. [Repealed.]

Repealed by Acts 1962, No. 310, § 3.

PART 6. STEEL TIRES, CLEATS OR LUGS.

§ 501. Motor trucks, etc., with lugs, not to be used on hard-surfaced roads; exceptions.

No motor truck or trailer with steel tires, or tractors with cleats or lugs on the wheels shall be operated over any public road in the state which has been hard-surfaced with any kind of material, or improved, in any manner by public funds, proceeds of bond issues, or with revenues of the state highway department, or of the United States. Nothing contained in this Section shall prevent the use of trucks or trailers equipped with steel tires by persons engaged in farming or agricultural pursuits when transporting their products to and from plantations abutting any improved highway of this state, or to persons operating under certificates of permission by the police jury of the parish, or of the municipal authorities of the city or town in which they may be operating.

CROSS REFERENCES

Louisiana Law. — Penalty, see La. R.S. 32:503.

§ 502. [Repealed.]

Repealed by Acts 1954, No. 543, § 1.

CROSS REFERENCES

Louisiana Law. — Penalty, see La. R.S. 32:503.

§ 503. Penalty.

Whoever violates R.S. 32:501 and 32:502 shall be fined not less than two hundred and fifty dollars nor more than five hundred dollars, or imprisoned in the parish jail for not less than thirty nor more than ninety days, or both.

Editor’s Notes. — Acts 1954, No 543, § 1, repealed R.S. 32:502, referenced in the section above.

PART 7. DEALERS IN USED OR SECOND HAND VEHICLES BROUGHT INTO STATE. [REPEALED.]

§ 511. [Repealed.]

Repealed by Acts 1950, No. 434, § 1.

§ 512. [Repealed.]

Repealed by Acts 1950, No. 434, § 1.

§ 513. [Repealed.]

Repealed by Acts 1950, No. 434, § 1.

PART 8. STORED MOTOR VEHICLES.

§ 521. [Repealed.]

Repealed by Acts 1989, No. 522, § 2; Acts 1990, No. 951, § 2.

CROSS REFERENCES

Louisiana Law. — Record of sales proceedings to be kept for year, see La. R.S. 32:523.

§ 522. [Repealed.]

Repealed by Acts 1989, No. 522, § 2.

§ 523. Record of sales proceedings to be kept for year.

The person obtaining the sale of a motor vehicle under R.S. 32:521 shall keep a record of all proceedings of all sales made thereunder for a period of one year after the sale.

Editor’s Notes. — Acts 1989, No. 522, § 2, and Acts 1990, No. 951 § 2, repealed R.S. 32:521 referenced in the section above.

§ 524. Parish of Orleans, list of motor vehicles held in storage to be furnished public administrator; administration as vacant estates.

In the parish of Orleans all persons shall on the first day of September and March of each year furnish the public administrator of the parish of Orleans with a list of all motor vehicles held by them in storage together with a description thereof and the name of the last owner and the storage and cost due. The public administrator of the parish of Orleans shall then proceed to take them into his possession and administrate them as vacant estates and as estates of unknown owners.

§ 525. [Repealed.]

Repealed by Acts 1989, No. 522, § 2.

PART 9. GARAGES AND OIL STATIONS.

§ 531. Garage or oil businesses, petition for location; consent of property owners.

Any person desiring to conduct a garage or oil business in this state, prior to the issuance to him of any permit by either state, town, parish, or municipal authorities, shall, when such business is to be located in any incorporated city, town, or village, address a petition to the city council or board of aldermen, or when it is to be located without such limits, to the police jury of the parish in which it is to be located, stating the name of the owner, its exact location, and must be accompanied with the written assent of a majority of the property owners within three hundred feet, to be measured along the street or road fronts, of the proposed location.

§ 532. Restrictions as to location.

No town council, board of aldermen, or police jury shall grant any permit for the conducting of such a business within three hundred feet of any bridge over a river on any state highway, when in their discretion the conducting of such a business so located is dangerous to public safety.

§ 533. Application of Part.

This Part shall not become effective in any city, town, village or parish, until an ordinance of the governing authority adopting it has been passed and has been published in the official journal of the parish for at least thirty days.

§ 534. Construction of Part; zoning.

This Part shall in no way conflict with R.S. 33:4721 through 33:4730. However, if zoning ordinances are now in operation in any municipality allowing the erection and operation of filling stations in zoned areas, such municipality is prohibited from enacting any ordinance regulating the hour of their closing, and other zoning laws.

§ 535. Return of parts to customer; exceptions.

A. Unless the customer stipulates otherwise, it shall be the duty of any repairman employed by a customer to repair a motor vehicle to offer to return all replaced parts upon completion of the work if such parts are not required to be returned to the manufacturer or distributor pursuant to a warranty agreement. If such parts are required to be returned to the manufacturer or distributor, the repairman, at the time the work is authorized, shall offer to, or if requested by the customer, display the parts upon completion of the work. However, the repairman shall not be required to display a part when there is no charge for the replacement part. If the customer accepts the repairman’s offer to either return or display replaced parts as provided in this Section, it shall be the duty of the repairman to return or display such parts. The provisions of this Section shall not apply to the replacement of parts on the exterior or interior of the vehicle the damage to which is apparent to the customer upon examination.

B. Anyone who violates this Section shall be fined not more than one hundred dollars and assessed all costs of court. (Acts 1995, No. 1122, § 1.)

§ 535.1. Required invoice.

A. It shall be the duty of any repairman employed by a customer to repair a motor vehicle to provide the customer with an invoice containing the following information:

(1) A description of all work done including any warranty work.

(2) An itemization of all parts supplied.

(3) A clear statement of what new original or nonoriginal manufacturer parts, or used, rebuilt, or reconditioned parts have been supplied or that a part of a component system that has been supplied is composed of new original or nonoriginal manufacturer parts, or used, rebuilt, or reconditioned parts.

(4) A description of the vehicle identification number, make, model, and mileage.

B. The repairman shall provide the customer with a copy of the invoice and shall retain a copy for his records.

C. Anyone who violates the provisions of this Section shall be fined not more than one hundred dollars. (Acts 1997, No. 496, § 1.)

PART 10. PUBLIC LIABILITY CONTRACTS BY SCHOOL BOARDS AND OTHER PUBLIC BODIES.

§ 601. Public liability, bodily injury, and property damage insurance.

Parish school boards, levee boards, and other public bodies be and they are hereby authorized, in their discretion, to enter into and consummate contracts for public liability and/or bodily injury insurance, and property damage insurance, covering the operation, use or maintenance of motor vehicles owned and operated by such boards. (Acts 1950, No. 35, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — La. R.S. 17:159, 17:159.1, 17:159.2, OPINION NUMBER 85-403, La. Atty. Gen. Op. No. 1985-403; 1985 La. AG LEXIS 539.

§ 602. Tort liability.

The action of any such parish school board, levee board, or other public body in contracting for such insurance shall not be construed by the courts as a waiver of the governmental immunity of such boards or bodies from liability for torts committed by its agents or employees. (Acts 1950, No. 35, § 2.)

§ 603. Contract provisions.

All such contracts of insurance shall contain a clause whereby the insurance companies issuing said insurance shall not assert as a defense to any suit against them, the governmental immunity of such school board, levee board or other public body. (Acts 1950, No. 35, § 3.)

§ 604. Actions; parties.

Any suit by an injured party under such a contract of insurance shall be against the insurance company alone and the parish school board that is insured shall not be made a party to the suit. (Acts 1950, No. 35, § 4.)

PART 11. BRAKE FLUID.

§ 621. Definitions.

The following definitions shall apply for purposes of this Part:

(1) “Brake fluid” means the fluid intended for use as the liquid medium through which force is transmitted in the hydraulic brake system of a vehicle operated upon the highways.

(2) “Department” means the Department of Public Safety.

(3) “Person” includes any individual, firm, corporation, partnership or association.

(4) “Labeling” includes all written, printed, or graphic representations, in any form whatsoever, imprinted upon or affixed to any container of brake fluid or accompanying any brake fluid.

(5) “Container” means any receptacle in which brake fluid is immediately contained when sold, but does not mean a carton or wrapping in which a number of such receptacles are shipped or stored or a tank car or truck.

(6) “Permit period” means the period set by the department validating the permit. (Acts 1958, No. 279, § 1.)

§ 622. Manufacture, sale or distribution of brake fluid; registration; permits.

It shall be unlawful to manufacture or distribute any brake fluid for sale in this state unless such brake fluid has first been registered as required by this Part. No person shall manufacture, or distribute any brake fluid for sale in this state unless he has first applied to the department for the registration of such brake fluid to be handled by applicant and has received a written permit authorizing the sale, use, manufacture, or distribution of such brake fluid for sale in this state during the period and under the conditions stated in R.S. 32:623. (Acts 1958, No. 279, § 2.)

§ 623. Application for registration; forms; contents; issuance of permit; renewal.

Application for registration of each brand of brake fluid shall be made on forms to be supplied by the department. Each form shall include space for the name and address of the applicant, the brand name of the brake fluid and for certification that the brake fluid to be sold under such brand name conforms to the specifications established by the department for brake fluids. Upon receipt and approval of the application the department shall issue to the applicant a permit authorizing the manufacture or wholesale and retail sale and distribution of the brake fluid in this state during the permit period specified in the permit. Permits shall be renewed at the discretion of the department, provided, such renewals shall not be required more frequently than once every two years. (Acts 1958, No. 279, § 3.)

CROSS REFERENCES

Louisiana Law. — Manufacture, sale or distribution of brake fluid; registration; permits, see La. R.S. 32:622.

§ 624. Cancellation, refusal to issue, or refusal to renew permit; grounds; procedure; powers of department.

The department may cancel, refuse to issue, or refuse to renew any permit, if it finds, after due notice and a hearing, that the brake fluid is adulterated or misbranded, or that the registrant has failed to comply with the provisions of this Part or the rules and regulations of the department. The proceedings shall be conducted in accordance with rules and regulations to be promulgated by the department. (Acts 1958, No. 279, § 279, § 4.)

§ 625. When brake fluid adulterated; specifications; amendment of specifications.

Any brake fluid is adulterated if its quality or characteristics fall below the specifications for brake fluid established by the department as minimum standards.

The department shall establish specifications for brake fluid which shall promote the public safety in the operation of automotive vehicles and may amend such specifications by regulation, after a hearing, but in no event shall the specifications for brake fluid fall below the minimum standard specifications established by the Society of Automotive Engineers for hydraulic brake fluid, heavy duty type. Hydraulic brake fluid which meets or exceeds the standard of specifications established by the Society of Automotive Engineers for heavy duty brake fluid shall prima facie be deemed to meet the requirements of this section. (Acts 1958, No. 279, § 5.)

§ 626. When brake fluid deemed misbranded; words and letters to be in legible type.

Brake fluid shall be deemed to be misbranded if:

(1) The container does not bear a label on which is printed the name and place of business of the manufacturer, packer, or distributor, the words “Brake Fluid”, and, if required by regulation established by the department, the type of classification.

(2) The container does not bear an accurate statement of the quantity of the contents in terms of liquid measure.

(3) The labeling on the container is false or misleading in any particular. The words and letters required by this Section shall appear on the label in legible type and the fact that same meets or exceeds SAE specifications shall be stated. (Acts 1958, No. 279, § 6.)

§ 627. Enforcement; inspection; access to premises; authority to open boxes, cartons and other containers.

The department and its duly authorized agents shall enforce the provisions of this Part and may sample, inspect, analyze and test any brake fluid manufactured, used, packed, sold or distributed within this state. The department, through its agents, shall have free access by all legal means during business hours to all premises, buildings, vehicles, cars, and vessels used in the manufacture, packing, storage, sale or transportation of brake fluid, and may by legal means open any box, carton, parcel or container of brake fluid and take therefrom samples for analysis or for evidence. (Acts 1958, No. 279, § 7.)

§ 628. Promulgation and enforcement of rules and regulations.

The department shall have authority to promulgate and enforce such rules and regulations as are necessary to carry out the provisions of this Part. (Acts 1958, No. 279, § 8.)

§ 629. Fees.

The department shall collect from the applicant seeking a permit to manufacture or distribute brake fluid as defined in this Part, a fee of $50.00 for each permit or renewal which fee shall be used by the department to administer the provisions of this Part. (Acts 1958, No. 279, § 9.)

§ 630. Violations; penalties.

It is unlawful to manufacture, sell or distribute any brake fluid which is adulterated or misbranded, or which is not registered, or which is without a valid permit as required by this Part. Violation of any provision of this Part is a misdemeanor. The first offense shall be punishable by a fine of not more than $1,000.00 and the permanent cancellation of the offender’s permit. (Acts 1958, No. 279, § 10.)

PART 12. TRAFFIC VIOLATIONS.

§ 641. Parishwide schedule of fines, penalties and costs; written pleas of guilty; payment; exceptions.

A. The judges of any judicial district, the parish of Orleans excepted, with the consent of the district attorney, may adopt a parishwide schedule of fines, penalties and costs for violations of the traffic laws and regulations of the state of Louisiana or any parish under their jurisdiction, within the limits of such penalties as are set by law, and such schedules shall be applicable as provided hereafter.

B. Any person apprehended for or charged with the violation of a law or regulation contained in such schedule may enter a written plea of guilty to the same by signing a declaration to that effect, which declaration shall specify the issue charged and the time and place thereof, and deposit with the sheriff of the parish a sum of money corresponding to the schedule of fines and costs for the violation of the particular traffic offense charged. The said declaration shall authorize the sheriff to pay the amount of such fine, penalty and costs from money deposited in escrow for that purpose with the sheriff. Such declarations and the deposit of money in escrow shall be executed and transferred only in the courthouse, parish jail or such other place as is designated by the judges, and within such time limits as is set by the judges.

C. The judge or district attorney may refuse to accept such written plea of guilty in any case and in the event of refusal, the written plea of guilty shall not be admissible in evidence for any reason whatsoever.

D. This Section does not apply to any person charged with any offense under Title 14 of the Louisiana Revised Statutes of 1950, except reckless operation of a motor vehicle where no accident is involved.

E. For traffic offenses, the fines for which are scheduled under the provisions of this Section, clerks of the judicial district courts shall not be required to keep and transcribe minutes for proceedings involving offenders who plead guilty and pay fines before their scheduled trial, thereby waiving their court appearance. This provision may be modified by rule of court. (Acts 1962, No. 472, §§ 1, 2. Acts 1985, No. 179, § 1.)
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TRANSPORTATION LAW

• Private Vehicles

•• Traffic Regulation

••• General Overview. — Under La. Rev. Stat. Ann. § 32:641, only the district court, not the sheriff, has full authority to set the amount of fines in traffic cases, because the only role that sheriffs play in this process is to collect the fines as ordered by the court; sheriffs have no authority to modify the amount of the fine imposed by the court. Strasner v. State, 762 So. 2d 1206, 2000 La. App. LEXIS 1810 (June 23, 2000), writ denied by La. 2000-2195, 772 So. 2d 125, 2000 La. LEXIS 2934 (La. Oct. 27, 2000).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — We conclude that the $100 fine imposed for failure of the offender to appear in court falls under the additional penalty mentioned in the statute., OPINION 02-0322, La. Atty. Gen. Op. No. 2002-0322; 2002 La. AG LEXIS 421.

PART 13. HEAVY EQUIPMENT.

§ 651. Emblem or name of owner to appear on equipment; penalties.

A. Every owner of any heavy equipment, except those coming within the provisions of R.S. 47:478, which weighs in excess of three tons and is capable of transporting itself or being transported on the highways of this state shall have inscribed, painted, stenciled, or affixed by means of magnetic plastic signs, decals or other secured signs conspicuously thereon the emblem or name of such owner in letters not less than two and one-half inches in height and not less than one-quarter inch in width. Nothing contained herein shall apply to watercraft or farming equipment.

B. Whoever violates the provisions of this section shall be punished by a fine of not more than two hundred dollars or be imprisoned for not more than six months, or both. (Acts 1962, No. 486, §§ 1, 2. Amended by Acts 1970, No. 301, § 1.)

CROSS REFERENCES

Louisiana Law. — Trucks to bear name and address of owner or lessee; exceptions, see La. R.S. 47:478.

PART 14. TESTS FOR SUSPECTED DRUNKEN DRIVERS.

§ 661. Operating a vehicle under the influence of alcoholic beverages or illegal substance or controlled dangerous substances; implied consent to chemical tests; administering of test and presumptions.

A. (1) Any person, regardless of age, who operates a motor vehicle upon the public highways of this state shall be deemed to have given consent, subject to the provisions of R.S. 32:662, to a chemical test or tests of his blood, breath, urine, or other bodily substance for the purpose of determining the alcoholic content of his blood, and the presence of any abused substance or controlled dangerous substance as set forth in R.S. 40:964 in his blood if arrested for any offense arising out of acts alleged to have been committed while the person was driving or in actual physical control of a motor vehicle while believed to be under the influence of alcoholic beverages or any abused substance or controlled dangerous substance as set forth in R.S. 40:964.

(2) (a) The test or tests shall be administered at the direction of a law enforcement officer having reasonable grounds to believe the person, regardless of age, to have been driving or in actual physical control of a motor vehicle upon the public highways of this state while under the influence of either alcoholic beverages or any abused substance or controlled dangerous substance as set forth in R.S. 40:964. The law enforcement agency by which such officer is employed shall designate in writing and under what conditions which of the aforesaid tests shall be administered.

(b) In the case of all traffic fatalities, the coroner, or his designee, shall perform or cause to be performed a toxicology screen on the victim or victims of all traffic fatalities for determining evidence of any alcoholic content of the blood and the presence of any abused substance or controlled dangerous substance as set forth in R.S. 40:964 which shall include the extracting of all bodily substance samples necessary for such toxicology screen. The coroner, or his designee, shall be responsible for ensuring the body is not removed from his custody until such time as the bodily substance samples are extracted. The coroner’s report shall be made available to the investigating law enforcement agency and may be admissible in any court of competent jurisdiction as evidence of the alcoholic content of the blood and the presence of any abused substance or controlled dangerous substance as set forth in R.S. 40:964 at the time of the fatality. The coroner, or his designee, shall determine, by the most current and accepted scientific method available, whether the presence of alcoholic content in the blood of the deceased is the result of pre-death ingestion of alcoholic beverages or the postmortem synthesis of ethanol. Nothing herein shall be construed to limit the authority of the investigating law enforcement agency from conducting an investigation of the accident scene concurrently with the coroner or his designee.

(3) If the person is under twenty-one years of age, the test or tests shall be administered at the direction of a law enforcement officer having reasonable grounds to believe the person to have been driving or in actual physical control of a motor vehicle upon the public highways of this state after having consumed alcoholic beverages. The law enforcement agency by which the officer is employed shall designate in writing and under what conditions which of the tests shall be administered.

B. Any person who is dead, unconscious or otherwise in a condition rendering him incapable of refusal shall be deemed not to have withdrawn the consent provided by Subsection A of this section, and the test or tests may be administered subject to the provisions of R.S. 32:662.

C. (1) When a law enforcement officer requests that a person submit to a chemical test as provided for above, he shall first read to the person a standardized form approved by the Department of Public Safety and Corrections. The department is authorized to use such language in the form as it, in its sole discretion, deems proper, provided that the form does inform the person of the following:

(a) His constitutional rights under Miranda v. Arizona.

(b) That his driving privileges can be suspended for refusing to submit to the chemical test.

(c) That his driving privileges can be suspended if he submits to the chemical test and such test results show a blood alcohol level of 0.08 percent or above or, if he is under the age of twenty-one years, a blood alcohol level of 0.02 percent or above.

(d) That his driving privileges can be suspended if he submits to the chemical test and the test results show a positive reading indicating the presence of any controlled dangerous substance listed in R.S. 40:964.

(e) The name and employing agency of all law enforcement officers involved in the stop, detention, investigation, or arrest of the person.

(f) That refusal to submit to a chemical test after an arrest for an offense of driving while intoxicated if he has refused to submit to such test on two previous and separate occasions of any previous such violation is a crime under the provisions of R.S. 14:98.2 and the penalties for such crime are the same as the penalties for first conviction of driving while intoxicated.

(2) In addition, the arresting officer shall, after reading said form, request the arrested person to sign the form. If the person is unable or unwilling to sign, the officer shall certify that the arrestee was advised of the information contained in the form and that the person was unable to sign or refused to sign. (Added by Acts 1968, No. 273, § 14; Amended by Acts 1972, No. 534, § 2; Acts 1983, No. 632, § 1, eff. Jan. 1, 1984; Acts 1984, No. 409, § 1; Acts 1985, No. 382, § 1, eff. July 10, 1985; Acts 1987, No. 338, § 1; Acts 1994, 3rd Ex. Sess., No. 20, § 2; Acts 1997, No. 1296, § 3, eff. July 15, 1997; Acts 1997, No. 1297, § 1, eff. July 15, 1997; Acts 1999, No. 1354, § 1; Acts 2001, No. 781, § 4, eff. Sept. 30, 2003; Acts 2003, No. 543, § 2; Acts 2004, No. 318, § 1, eff. Aug. 15, 2004.)

2004 Amendments. — Acts 2004, No. 318, § 1, effective August 15, 2004, inserted the next to last sentence in (A)(2)(b).

2003 Amendments. — Acts 2003, No. 543, § 2, effective August 15, 2003, added (C)(1)(f).

1999 Amendments. — Acts 1999, No. 1354, § 1, effective August 15, 1999, in (A)(2), added the third through sixth sentences.

Quoted Statutory Material. — Acts 2001, No. 781, § 6 provides that the provisions of the Act shall become null and of no effect if and when Section 351 of P.L. 106-346 regarding the withholding of federal highway funds for failure to enact a 0.08 percent blood alcohol level is repealed or invalidated for any reason.

CROSS REFERENCES

Louisiana Law. — Charts or records of hospitals, other health care providers; admissibility of certified or attested copy; BAC scientific analysis reports, see La. R.S. 13:3714.

Ex officio notaries for sheriffs, see La. R.S. 13:5564.

Duty to hold autopsies, investigations, etc., see La. R.S. 13:5713.

Operating vehicle while license is suspended; offenses in other states; record of offenses given other states, see La. R.S. 32:415.

Persons qualified to make test, see La. R.S. 32:664.

Refusal to submit to chemical test; submission to chemical tests; exception; effects of, see La. R.S. 32:666.

Procedure following revocation or denial of license; hearing; court review; review of final order; restricted licenses, see La. R.S. 32:668.

Ex officio notaries for municipal police departments, see La. R.S. 35:407.

Municipal Law. — Rules of the road > operating a vehicle while intoxicated. New Orleans Code of Ordinance § 154-381.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Homicide

••• Involuntary Manslaughter

•••• General Overview. — A trial court’s reference to the presumption of intoxication in defendant’s trial for negligent homicide arising from an alcohol-related traffic fatality was not erroneous because instruction clearly emphasized the jury’s obligation not to convict merely on a simple finding of a statutory violation and a fatal accident. State v. Clark, 446 So. 2d 293, 1984 La. LEXIS 7981 (Jan. 16, 1984).

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — A person under arrest for a violation of La. Rev. Stat. Ann. § 14:98, La. Rev. Stat. Ann. § 14:98.1 or other law or ordinance that prohibited operating a vehicle while intoxicated could refuse to submit to such chemical test after being advised of the consequences of such refusal; the failure of an officer to advise an alleged drunk driver of this right was a failure to implement La. Rev. Stat. § 32:661(C)(1) and La. Rev. Stat. § 32:666(A), thus suppression of the chemical test results pursuant to La. Code Crim. Proc. Ann. art. 3 and La. Code Crim. Proc. Ann. art. 703 was proper in such a case since the right to refuse testing was given by legislative mandate, La. Civ. Code Ann. art. 2. State v. Alcazar, 784 So. 2d 1276, 2001 La. LEXIS 1162 (May 15, 2001).

Defendant’s conviction for driving while intoxicated was upheld La. Rev. Stat. Ann. § 32:661 because deputy saw defendant driving on city street prior to defendant turning vehicle into parking lot. State v. Turner, 779 So. 2d 906, 2000 La. App. LEXIS 3587 (Dec. 22, 2000).

When a trooper told defendant he was not under arrest, but read him a form that said he was under arrest and read him his Miranda rights and defendant was not free to leave until his blood was drawn (at the direction of the trooper under the Implied Consent Law, La. Rev. Stat. Ann. § 32:661(A)(1)), an arrest preceded the testing. State v. Amos, 714 So. 2d 775, 1998 La. App. LEXIS 1103 (Apr. 29, 1998), writ denied by La. 98-1451, 726 So. 2d 27, 1998 La. LEXIS 2974 (La. Oct. 9, 1998).

Operator should have been allowed to take a breath alcohol test after his initial refusal where his subsequent consent was made within a reasonable time after his prior refusal, if tested it would have been accurate, the testing personnel, equipment and facilities were still available, the test would not have caused substantial inconvenience or expense to the police, and the operator was in continuous custody and observation since the time of his arrest. Fernandez v. Department of Pub. Safety & Corrections, License Control & Driver Improvement Div., 628 So. 2d 1338, 1993 La. App. LEXIS 3981 (Dec. 15, 1993).

Because a driver assented to a blood alcohol test within minutes of his original refusal, the driver was still in police custody, and the delay in the test could not have affected the outcome, the suspension of the driver’s license was erroneous; a refusal within the meaning of La. Rev. Stat. Ann. § 32:661 et seq., could not have occurred. Pickard v. State, Dep’t of Public Safety, License Control & Driver Improv. Div., 572 So. 2d 1098, 1990 La. App. LEXIS 2978 (Dec. 18, 1990), writ of certiorari denied by 576 So. 2d 22, 1991 La. LEXIS 561 (La. 1991).

Implied consent law was applicable to a driver arrested for driving while intoxicated in the parking lot of a state university stadium and required him to submit to a chemical test for the purposes of determining the alcoholic content of his blood. State v. Lorenz, 572 So. 2d 362, 1990 La. App. LEXIS 2981 (Dec. 18, 1990), writ of certiorari denied by 575 So. 2d 393, 1991 La. LEXIS 446 (La. 1991).

Police officer gave a motorist incorrect advise when he told the motorist that a failure to undergo a “field sobriety test” could result in a license suspension for 180 days; the implied consent statutes, La. Rev. Stat. Ann. § 32:661 et seq., related to chemical tests only. Cannizzaro v. Louisiana Dep’t of Public Safety & Corrections, 541 So. 2d 931, 1989 La. App. LEXIS 507 (Mar. 15, 1989).

Where defendant was charged with driving while intoxicated, evidence of defendant’s refusal to submit to chemical testing was inadmissible because an arresting officer had not read to defendant a standardized rights form as required by La. Rev. Stat. Ann. § 32:661(C). State v. Edwards, 525 So. 2d 308, 1988 La. App. LEXIS 923 (Apr. 19, 1988).

Because the officer failed to advise defendant of the consequences of the chemical test La. Rev. Stat. Ann. § 32:661C(1) required, defendant’s third offense conviction for driving while intoxicated was reversed. State v. Coleman, 517 So. 2d 1061, 1987 La. App. LEXIS 10325 (Oct. 7, 1987).

Even if the officer failed to comply with the procedures, no constitutional infringement occurred because the requirement to inform the defendant of the consequences of submitting to blood alcohol testing did not go to the reliability of the test result. State v. Fortner, 478 So. 2d 673, 1985 La. App. LEXIS 10068 (Oct. 30, 1985).

Because defendant was not informed prior to taking a chemical test of the irrebutable presumption of intoxication from a score of .10 percent alcohol or more, the test results were inadmissible under La. Rev. Stat. Ann. § 32:661C in a prosecution for DWI under La. Rev. Stat. Ann. § 14:98. State v. Downer, 460 So. 2d 1184, 1984 La. App. LEXIS 10099 (Dec. 5, 1984), overruled by State v. McGuire, 493 So. 2d 559, 1986 La. LEXIS 6949 (La. 1986).

La. Rev. Stat. Ann. § 32:661(C) does not require a warning advising of the consequences of submission to the intoximeter test, but only requires that defendant be advised of the consequences of a refusal to submit; the right against self-incrimination is not implicated in the gathering of physical evidence, such as a blood sample for scientific testing, and a warning that such evidence can be used in court is not constitutionally required. State v. Spence, 418 So. 2d 583, 1982 La. LEXIS 11401 (June 21, 1982).

Trial court erred in suspending the driver’s operating privileges because the officer’s sworn affidavit fell short of showing that the officer had reasonable grounds to believe that the driver was driving under the influence of alcohol; the court noted that the affidavit, which was the only evidence, failed to include the factual basis or circumstances as to why the officer believed the driver was intoxicated. Turner v. State, Dep’t of Public Safety, 350 So. 2d 984, 1977 La. App. LEXIS 3981 (Sept. 26, 1977).

Where a city court held that a police officer could not administer an intoximeter test to defendant without first issuing a citation for a non-intoxication offense, the city court erred; the test could be given following arrest for intoxication. Baton Rouge v. Mitchell, 325 So. 2d 588, 1976 La. LEXIS 5152 (Jan. 19, 1976).

Under the provisions of La. Rev. Stat. Ann. § 32:661 et seq., it was not necessary for the officer arresting a driver for driving while intoxicated to actually observe the driver operating the vehicle; it was sufficient that the officer had reasonable grounds to believe the driver was operating the vehicle on the highway by either being the driver or controlling the vehicle to such a degree as to constitute operation. Neild v. State, Dep’t of Public Safety, 301 So. 2d 410, 1974 La. App. LEXIS 3239 (Oct. 1, 1974).

Although the arresting officer testified that he gave notice to the driver as required under La. Rev. Stat. Ann. § 32:661(C) that the driver’s refusal to take a blood-alcohol test would result in suspension of his motor vehicle driver’s license pursuant to La. Rev. Stat. Ann. § 32:667, with only the driver’s testimony, the driver met his burden of showing that he was not given such notice; hence, the judgment enjoining the suspension was affirmed. Kolb v. State, Dep’t of Public Safety, License Control & Driver Improv. Div., 299 So. 2d 877, 1974 La. App. LEXIS 3349 (Sept. 10, 1974).

Where a driver refused a breath test and also failed to submit proof of insurance, his vehicle registration and plates, as well as his operator’s license, were subject to suspension, even though the police warned him only of the license suspension, because under La. Rev. Stat. Ann. § 32:667, license suspension was the only consequence of his refusal of the test authorized by La. Rev. Stat. Ann. § 32:661, and the police were only required to warn of that suspension, and suspension of his registration under La. Rev. Stat. Ann. § 32:896 was due to his failure to submit proof of financial responsibility. Dabney v. Department of Public Safety, 298 So. 2d 295, 1974 La. App. LEXIS 4166 (June 28, 1974), writ of certiorari denied by 302 So. 2d 25, 1974 La. LEXIS 4240 (La. 1974).

Under the Implied Consent Law, La. Rev. Stat. Ann. § 32:661, voluntary intoxication to such a degree as to deprive a driver of the capacity to knowingly refuse the test was not a defense to the action for revocation of his license; if the test could be performed on a person whose condition was such as to render him incapable of refusal, the statute could not be construed so as to require the driver to knowingly refuse the test before its sanctions could be applied to him. Kaufman v. State, 286 So. 2d 723, 1973 La. App. LEXIS 6402 (Nov. 12, 1973), writ of certiorari denied by 289 So. 2d 156, 1974 La. LEXIS 3298 (La. 1974).

Defendant, whose blood was drawn when he was unconscious following an automobile accident, implicitly consented to the drawing of his blood for alcohol testing when he drove his vehicle on a public highway; test results and vial of blood were therefore properly admitted into evidence in defendant’s trial for negligent homicide. State v. Graham, 278 So. 2d 78, 1973 La. LEXIS 5758 (May 7, 1973).

•••• Blood Alcohol & Field Sobriety

••••• Implied Consent

•••••• General Overview. — Implied consent statute, La. Rev. Stat. Ann. § 32:661, did not require a law enforcement officer to embark upon a discussion of the legal consequences of a blood alcohol content of.10 percent or above other than to advise defendant of certain consequences as stated in La. Rev. Stat. Ann. § 32:661(C)(1). State v. Alcazar, 784 So. 2d 1276, 2001 La. LEXIS 1162 (May 15, 2001).

A person under arrest for a violation of La. Rev. Stat. Ann. § 14:98, La. Rev. Stat. Ann. § 14:98.1 or other law or ordinance that prohibited operating a vehicle while intoxicated could refuse to submit to such chemical test after being advised of the consequences of such refusal; the failure of an officer to advise an alleged drunk driver of this right was a failure to implement La. Rev. Stat. § 32:661(C)(1) and La. Rev. Stat. § 32:666(A), thus suppression of the chemical test results pursuant to La. Code Crim. Proc. Ann. art. 3 and La. Code Crim. Proc. Ann. art. 703 was proper in such a case since the right to refuse testing was given by legislative mandate, La. Civ. Code Ann. art. 2. State v. Alcazar, 784 So. 2d 1276, 2001 La. LEXIS 1162 (May 15, 2001).

Failure of a rights form to list all of the law enforcement officers on the scene at the time a driver is arrested for driving while intoxicated is not fatal to the suspension of the driver’s license to drive; thus, a trial court improperly reversed the driver’s license suspension of a driver where the rights form that he was provided prior to his submission to a blood alcohol test failed to list all of the law enforcement officers on the scene the night of his arrest. Jones v. Department of Pub. Safety, 747 So. 2d 774, 1999 La. App. LEXIS 3738 (Dec. 28, 1999).

Where defendant appeared drunk and was sitting behind the wheel of a truck immobilized in a ditch, adjacent to a highway, a trooper had reasonable grounds to believe that defendant had been driving a motor vehicle on a public highway, as defined in La. Rev. Stat. Ann. § 32:1(25), and defendant was properly given a chemical test to determine whether he was intoxicated, as provided for in La. Rev. Stat. Ann. § 32:661. State v. Franks, 730 So. 2d 998, 1999 La. App. LEXIS 402 (Feb. 24, 1999).

Louisiana Highway Regulatory Act, Tests For Suspected Drunken Drivers, La. Rev. Stat. Ann. §§ R.S. 32:661-668, the state’s implied consent law, did not apply to defendant because he was not driving on a public highway, but in a private parking lot. State v. Zachary, 601 So. 2d 27, 1992 La. App. LEXIS 1764 (May 22, 1992).

Under the provisions of La. Rev. Stat. Ann. § R.S. 32:661(A)(2), of the Louisiana Highway Regulatory Act, Tests For Suspected Drunken Drivers, La. Rev. Stat. Ann. §§ SA-R.S. 32:661-668, an alcohol detection test may be administered only when an officer has reasonable grounds to believe a person has been driving or has been in actual physical control of a motor vehicle on the public highways while under the influence of alcoholic beverages. State v. Zachary, 601 So. 2d 27, 1992 La. App. LEXIS 1764 (May 22, 1992).

Plaintiff was adequately advised of the consequences of refusing to submit to a chemical test for intoxication as required by La. Rev. Stat. Ann. § 32:661(C), even though the police officer had circled certain portions of the form advising her of her rights, because the circles merely emphasized the consequences of failing to submit, and moreover, the police officer gave her verbal notice of the contents of the form on two occasions. Rucker v. Lynn, 595 So. 2d 1259, 1992 La. App. LEXIS 653 (Mar. 17, 1992), writ of certiorari denied by 600 So. 2d 644, 1992 La. LEXIS 2217 (La. 1992).

Motorist’s due process rights were not violated by La. Rev. Stat. Ann. § 32:661, which provided that the motorist impliedly consented to chemical intoxication tests, where the motorist was allowed to withdraw her consent, although such withdrawal resulted in the suspension of her driver’s license even though the criminal charges against her for driving under the influence were dismissed; the motorist’s right to consult with an attorney did not give her the right to delay the tests. Price v. Department of Public Safety, 580 So. 2d 503, 1991 La. App. LEXIS 1110 (May 16, 1991).

Pursuant to La. Rev. Stat. Ann. § 32:667(A), a motorist’s driver’s license was properly suspended for her failure to sign a rights form or to take a chemical intoxication test, where the arresting officer complied with La. Rev. Stat. Ann. § 32:661 by informing her of her rights and of the consequences of her failure to sign the form or to take the test. Price v. Department of Public Safety, 580 So. 2d 503, 1991 La. App. LEXIS 1110 (May 16, 1991).

Because a driver assented to a blood alcohol test within minutes of his original refusal, the driver was still in police custody, and the delay in the test could not have affected the outcome, the suspension of the driver’s license was erroneous; a refusal within the meaning of La. Rev. Stat. Ann. § 32:661 et seq., could not have occurred. Pickard v. State, Dep’t of Public Safety, License Control & Driver Improv. Div., 572 So. 2d 1098, 1990 La. App. LEXIS 2978 (Dec. 18, 1990), writ of certiorari denied by 576 So. 2d 22, 1991 La. LEXIS 561 (La. 1991).

Implied consent law was applicable to a driver arrested for driving while intoxicated in the parking lot of a state university stadium and required him to submit to a chemical test for the purposes of determining the alcoholic content of his blood. State v. Lorenz, 572 So. 2d 362, 1990 La. App. LEXIS 2981 (Dec. 18, 1990), writ of certiorari denied by 575 So. 2d 393, 1991 La. LEXIS 446 (La. 1991).

Police officer gave a motorist incorrect advise when he told the motorist that a failure to undergo a “field sobriety test” could result in a license suspension for 180 days; the implied consent statutes, La. Rev. Stat. Ann. § 32:661 et seq., related to chemical tests only. Cannizzaro v. Louisiana Dep’t of Public Safety & Corrections, 541 So. 2d 931, 1989 La. App. LEXIS 507 (Mar. 15, 1989).

Under the Implied Consent Law, La. Rev. Stat. Ann. § 32:661 et seq., trial court considered driver’s refusal to take a blood test until after consulting his attorney to have been a legal refusal; the relevant time for measuring blood alcohol content for DWI purposes was immediately after the driver was stopped. Fiew v. Department of Public Safety, 525 So. 2d 119, 1988 La. App. LEXIS 745 (Mar. 2, 1988).

Withdrawal of a person’s driving privileges under the Implied Consent Law, La. Rev. Stat. Ann. § 32:661 et seq., was a civil sanction; therefore, a driver did not enjoy the right to the Miranda warnings, or to have counsel present before deciding to submit to the chemical test prescribed; the tests did not violate one’s right against self incrimination. Fiew v. Department of Public Safety, 525 So. 2d 119, 1988 La. App. LEXIS 745 (Mar. 2, 1988).

Under La. Rev. Stat. Ann. § 32:661, a motorist operating his vehicle upon the state public highways is deemed to have given his consent for a blood alcohol test. McWhiney v. State, 514 So. 2d 1202, 1987 La. App. LEXIS 10543 (Oct. 28, 1987).

Because the officer failed to advise defendant of the consequences of the chemical test La. Rev. Stat. Ann. § 32:661C(1) required, defendant’s third offense conviction for driving while intoxicated was reversed. State v. Coleman, 517 So. 2d 1061, 1987 La. App. LEXIS 10325 (Oct. 7, 1987).

Defendant was not entitled to the suppression of chemical tests results because the advice of rights form and a trooper advised him of the consequences under La. Rev. Stat. Ann. § 32:661 of submitting to the blood test, which showed a blood alcohol level of .12 percent, and of his right under La. Rev. Stat. Ann. § 32:664(B) to take an additional test, which he failed to invoke. State v. Bennett, 498 So. 2d 230, 1986 La. App. LEXIS 8314 (Nov. 12, 1986).

Where defendant’s driving while intoxicated conviction was reversed on appeal because the arresting officer did not advise defendant that a .10 intoximeter reading was conclusive proof of intoxication under La. Rev. Stat. Ann. § 32:661(C), the conviction was reinstated because the officer only had to advise defendant that a .10 reading would be used in court and not the legal consequences if introduced at trial. State v. McGuire, 493 So. 2d 559, 1986 La. LEXIS 6949 (Sept. 8, 1986).

Oral warning that chemical test results of.10 percent or above were presumptive evidence of intoxication was sufficient under the implied consent statute, La. Rev. Stat. Ann. § 32:661, to warn defendant of the consequences of submitting to the test and to withstand defendant’s motion to suppress and did not violate defendant’s right to a defense as provided by La. Const. art. I, § 16. State, City of Shreveport v. Kerth, 476 So. 2d 945, 1985 La. App. LEXIS 9832 (Sept. 25, 1985).

Because defendant was not informed prior to taking a chemical test of the irrebutable presumption of intoxication from a score of .10 percent alcohol or more, the test results were inadmissible under La. Rev. Stat. Ann. § 32:661C in a prosecution for DWI under La. Rev. Stat. Ann. § 14:98. State v. Downer, 460 So. 2d 1184, 1984 La. App. LEXIS 10099 (Dec. 5, 1984), overruled by State v. McGuire, 493 So. 2d 559, 1986 La. LEXIS 6949 (La. 1986).

A state trooper’s action in apprising defendant of his rights regarding a blood alcohol test constituted substantial compliance with the statutory scheme of La. Rev. Stat. Ann. § 32:661(C) even though the state trooper did not have defendant sign the form. State v. Clark, 446 So. 2d 293, 1984 La. LEXIS 7981 (Jan. 16, 1984).

La. Rev. Stat. Ann. § 32:661(C) does not require a warning advising of the consequences of submission to the intoximeter test, but only requires that defendant be advised of the consequences of a refusal to submit; the right against self-incrimination is not implicated in the gathering of physical evidence, such as a blood sample for scientific testing, and a warning that such evidence can be used in court is not constitutionally required. State v. Spence, 418 So. 2d 583, 1982 La. LEXIS 11401 (June 21, 1982).

Because a defendant charged with negligent homicide as a result of a truck accident was unconscious when a blood sample was taken, he could not have revoked the statutory implied consent, so his rights were not violated in the taking of the sample and his motion to suppress the results was properly denied. STATE v. SHERER, 1982 La. LEXIS 10299 (Mar. 1, 1982).

Although defendant was unconscious when a sample of his blood was drawn, the effect of La. Rev. Stat. Ann. § 32:661(A) was that he had consented to the test and of La. Rev. Stat. Ann. § 32:661(B) was that he had not revoked his consent. State v. Sherer, 354 So. 2d 1038, 1978 La. LEXIS 7029 (Jan. 30, 1978).

Plaintiff alleged, but failed to present any proof, that the chemical test he refused to submit to after his arrest for driving under the influence of alcohol was not valid because it was not approved by the state Department of Health. Meyer v. State, Dep’t of Public Safety License Control & Driver Improv. Div., 312 So. 2d 289, 1975 La. LEXIS 5107 (Apr. 24, 1975).

Defendant, whose blood was drawn when he was unconscious following an automobile accident, implicitly consented to the drawing of his blood for alcohol testing when he drove his vehicle on a public highway; test results and vial of blood were therefore properly admitted into evidence in defendant’s trial for negligent homicide. State v. Graham, 278 So. 2d 78, 1973 La. LEXIS 5758 (May 7, 1973).

• Arrests

•• Warrantless Arrest. — Although a formal arrest was inexpedient due to the need to transport defendant to a hospital, the circumstances still indicated that defendant had been arrested for the purposes of La. Rev. Stat. Ann. § 32:661(A). State v. Sherer, 354 So. 2d 1038, 1978 La. LEXIS 7029 (Jan. 30, 1978).

• Search & Seizure

•• Warrantless Searches

••• Investigative Stops. — An officer had probable cause to make a limited detention of defendant for the purpose of performing field sobriety tests; defendant admitted involvement in a traffic accident, parked his vehicle improperly across parking lanes, was swaying and unsteady on his feet, and smelled of alcohol. State v. Janise, 528 So. 2d 245, 1988 La. App. LEXIS 1641 (July 6, 1988).

• Interrogation

•• Miranda Rights

••• Right to Counsel During Questioning. — Where a driver refused to submit to a chemical test for intoxication after the police gave contradictory advice of his right to refuse to incriminate himself, the driver asserted a right he had been told that he could freely exercise and was not deemed to have refused the test within the contemplation of the Louisiana Implied Consent Law, La. Rev. Stat. Ann. § 32:661 et seq. Swan v. Department of Public Safety, 311 So. 2d 498, 1975 La. App. LEXIS 3058 (Apr. 15, 1975).

• Pretrial Motions & Procedures

•• Suppression of Evidence. — A person under arrest for a violation of La. Rev. Stat. Ann. § 14:98, La. Rev. Stat. Ann. § 14:98.1 or other law or ordinance that prohibited operating a vehicle while intoxicated could refuse to submit to such chemical test after being advised of the consequences of such refusal; the failure of an officer to advise an alleged drunk driver of this right was a failure to implement La. Rev. Stat. § 32:661(C)(1) and La. Rev. Stat. § 32:666(A), thus suppression of the chemical test results pursuant to La. Code Crim. Proc. Ann. art. 3 and La. Code Crim. Proc. Ann. art. 703 was proper in such a case since the right to refuse testing was given by legislative mandate, La. Civ. Code Ann. art. 2. State v. Alcazar, 784 So. 2d 1276, 2001 La. LEXIS 1162 (May 15, 2001).

Defendant was not entitled to the suppression of chemical tests results because the advice of rights form and a trooper advised him of the consequences under La. Rev. Stat. Ann. § 32:661 of submitting to the blood test, which showed a blood alcohol level of .12 percent, and of his right under La. Rev. Stat. Ann. § 32:664(B) to take an additional test, which he failed to invoke. State v. Bennett, 498 So. 2d 230, 1986 La. App. LEXIS 8314 (Nov. 12, 1986).

Because a defendant charged with negligent homicide as a result of a truck accident was unconscious when a blood sample was taken, he could not have revoked the statutory implied consent, so his rights were not violated in the taking of the sample and his motion to suppress the results was properly denied. STATE v. SHERER, 1982 La. LEXIS 10299 (Mar. 1, 1982).

• Trials

•• Defendant’s Rights

••• Right to Fair Trial. — Oral warning that chemical test results of.10 percent or above were presumptive evidence of intoxication was sufficient under the implied consent statute, La. Rev. Stat. Ann. § 32:661, to warn defendant of the consequences of submitting to the test and to withstand defendant’s motion to suppress and did not violate defendant’s right to a defense as provided by La. Const. art. I, § 16. State, City of Shreveport v. Kerth, 476 So. 2d 945, 1985 La. App. LEXIS 9832 (Sept. 25, 1985).

EVIDENCE

• Inferences & Presumptions

•• Inferences. — A trial court’s reference to the presumption of intoxication in defendant’s trial for negligent homicide arising from an alcohol-related traffic fatality was not erroneous because instruction clearly emphasized the jury’s obligation not to convict merely on a simple finding of a statutory violation and a fatal accident. State v. Clark, 446 So. 2d 293, 1984 La. LEXIS 7981 (Jan. 16, 1984).

• Scientific Evidence

•• General Overview. — Defendant’s conviction for negligent homicide was proper when the testimony of the expert was properly admitted and when the evidence of his blood alcohol level was properly admitted in accordance with La. Rev. Stat. Ann. § 32:661. State v. Austin, 282 So. 2d 711, 1973 La. LEXIS 5938 (May 7, 1973).

•• Blood Alcohol. — There is no requirement under La. Rev. Stat. Ann. § 32:661 that a person be informed of his rights relative to a breath alcohol test simultaneously with the request that he submit to the test; the only requirement is that the person be informed of his rights prior to being asked to submit to the test. Westerman v. Louisiana Dep’t of Public Safety & Corrections, 572 So. 2d 351, 1990 La. App. LEXIS 2958 (Dec. 18, 1990).

Because a driver assented to a blood alcohol test within minutes of his original refusal, the driver was still in police custody, and the delay in the test could not have affected the outcome, the suspension of the driver’s license was erroneous; a refusal within the meaning of La. Rev. Stat. Ann. § 32:661 et seq., could not have occurred. Pickard v. State, Dep’t of Public Safety, License Control & Driver Improv. Div., 572 So. 2d 1098, 1990 La. App. LEXIS 2978 (Dec. 18, 1990), writ of certiorari denied by 576 So. 2d 22, 1991 La. LEXIS 561 (La. 1991).

Implied consent law was applicable to a driver arrested for driving while intoxicated in the parking lot of a state university stadium and required him to submit to a chemical test for the purposes of determining the alcoholic content of his blood. State v. Lorenz, 572 So. 2d 362, 1990 La. App. LEXIS 2981 (Dec. 18, 1990), writ of certiorari denied by 575 So. 2d 393, 1991 La. LEXIS 446 (La. 1991).

Under the Implied Consent Law, La. Rev. Stat. Ann. § 32:661 et seq., trial court considered driver’s refusal to take a blood test until after consulting his attorney to have been a legal refusal; the relevant time for measuring blood alcohol content for DWI purposes was immediately after the driver was stopped. Fiew v. Department of Public Safety, 525 So. 2d 119, 1988 La. App. LEXIS 745 (Mar. 2, 1988).

La. Rev. Stat. Ann. § 32:661(C), requiring an officer to inform the person of the consequences of a refusal to take a blood alcohol test and the consequences if the test is conducted and the results indicate a blood alcohol concentration of.10 percent or above, must be read in light of La. Rev. Stat. Ann. § 14:98, which provides that DWI occurs where the operator’s blood alcohol concentration is .10 percent or more by weight; the irrebutable presumption of intoxication is the most significant consequence of which an accused must be informed. State v. McGuire, 481 So. 2d 740, 1985 La. App. LEXIS 10544 (Dec. 26, 1985), reversed by 493 So. 2d 559, 1986 La. LEXIS 6949 (La. 1986).

Even if the officer failed to comply with the procedures, no constitutional infringement occurred because the requirement to inform the defendant of the consequences of submitting to blood alcohol testing did not go to the reliability of the test result. State v. Fortner, 478 So. 2d 673, 1985 La. App. LEXIS 10068 (Oct. 30, 1985).

Although defendant was unconscious when a sample of his blood was drawn, the effect of La. Rev. Stat. Ann. § 32:661(A) was that he had consented to the test and of La. Rev. Stat. Ann. § 32:661(B) was that he had not revoked his consent. State v. Sherer, 354 So. 2d 1038, 1978 La. LEXIS 7029 (Jan. 30, 1978).

Although a formal arrest was inexpedient due to the need to transport defendant to a hospital, the circumstances still indicated that defendant had been arrested for the purposes of La. Rev. Stat. Ann. § 32:661(A). State v. Sherer, 354 So. 2d 1038, 1978 La. LEXIS 7029 (Jan. 30, 1978).

Defendant’s motion for a rehearing on the admission of his blood test results was denied because his sole argument that he did not consent to the extraction of his blood sample was not determinative of the admissibility of the blood test under La. Rev. Stat. Ann. § 32:661. State v. Austin, 282 So. 2d 711, 1973 La. LEXIS 6126 (June 11, 1973; September 24, 1973).

Defendant, whose blood was drawn when he was unconscious following an automobile accident, implicitly consented to the drawing of his blood for alcohol testing when he drove his vehicle on a public highway; test results and vial of blood were therefore properly admitted into evidence in defendant’s trial for negligent homicide. State v. Graham, 278 So. 2d 78, 1973 La. LEXIS 5758 (May 7, 1973).

•• Toxicology. — Because a defendant charged with negligent homicide as a result of a truck accident was unconscious when a blood sample was taken, he could not have revoked the statutory implied consent, so his rights were not violated in the taking of the sample and his motion to suppress the results was properly denied. STATE v. SHERER, 1982 La. LEXIS 10299 (Mar. 1, 1982).

INSURANCE LAW

• Motor Vehicle Insurance

•• Coverage

••• Compulsory Coverage

•••• General Overview. — Where a driver refused a breath test and also failed to submit proof of insurance, his vehicle registration and plates, as well as his operator’s license, were subject to suspension, even though the police warned him only of the license suspension, because under La. Rev. Stat. Ann. § 32:667, license suspension was the only consequence of his refusal of the test authorized by La. Rev. Stat. Ann. § 32:661, and the police were only required to warn of that suspension, and suspension of his registration under La. Rev. Stat. Ann. § 32:896 was due to his failure to submit proof of financial responsibility. Dabney v. Department of Public Safety, 298 So. 2d 295, 1974 La. App. LEXIS 4166 (June 28, 1974), writ of certiorari denied by 302 So. 2d 25, 1974 La. LEXIS 4240 (La. 1974).

TRANSPORTATION LAW

• Private Vehicles

•• Operator Licenses

••• General Overview. — Failure of a rights form to list all of the law enforcement officers on the scene at the time a driver is arrested for driving while intoxicated is not fatal to the suspension of the driver’s license to drive; thus, a trial court improperly reversed the driver’s license suspension of a driver where the rights form that he was provided prior to his submission to a blood alcohol test failed to list all of the law enforcement officers on the scene the night of his arrest. Jones v. Department of Pub. Safety, 747 So. 2d 774, 1999 La. App. LEXIS 3738 (Dec. 28, 1999).

In an action by the State of Louisiana to suspend the driver’s license of a motor vehicle operator for allegedly driving while intoxicated by alcohol, a police officer had reasonable grounds to believe the operator was driving while intoxicated by alcohol under La. Rev. Stat. Ann. §§ 414(F)(4), 32:661(A), (C), 32:666, 32:667, and 32:668(A) and (C). Carmouche v. Department of Pub. Safety & Corrections, 618 So. 2d 1220, 1993 La. App. LEXIS 1919 (May 12, 1993).

Withdrawal of a person’s driving privileges under the Implied Consent Law, La. Rev. Stat. Ann. § 32:661 et seq., was a civil sanction; therefore, a driver did not enjoy the right to the Miranda warnings, or to have counsel present before deciding to submit to the chemical test prescribed; the tests did not violate one’s right against self incrimination. Fiew v. Department of Public Safety, 525 So. 2d 119, 1988 La. App. LEXIS 745 (Mar. 2, 1988).

Under La. Rev. Stat. Ann. § 32:661, a motorist operating his vehicle upon the state public highways is deemed to have given his consent for a blood alcohol test. McWhiney v. State, 514 So. 2d 1202, 1987 La. App. LEXIS 10543 (Oct. 28, 1987).

Trial court’s resolution of the conflicting evidence in a challenge to the revocation of an operating license under the provisions of La. Rev. Stat. Ann. § 32:661 et seq., was given great weight on appellate review. White v. State, 361 So. 2d 265, 1978 La. App. LEXIS 3497 (July 10, 1978).

Trial court erred in suspending the driver’s operating privileges because the officer’s sworn affidavit fell short of showing that the officer had reasonable grounds to believe that the driver was driving under the influence of alcohol; the court noted that the affidavit, which was the only evidence, failed to include the factual basis or circumstances as to why the officer believed the driver was intoxicated. Turner v. State, Dep’t of Public Safety, 350 So. 2d 984, 1977 La. App. LEXIS 3981 (Sept. 26, 1977).

Motorist stopped on suspicion of DWI could not contend that the police mistook his refusal to take a chemical sobriety test before he consulted with an attorney as a refusal to take the test, where the motorist never asked to see an attorney, so the motorist’s license was properly suspended under the Implied Consent Law, La. Rev. Stat. Ann. § 32:661 et seq. Quoyeser v. Department of Public Safety, 325 So. 2d 327, 1975 La. App. LEXIS 4310 (Dec. 24, 1975).

Implied Consent Law, La. Rev. Stat. Ann. §§ 32:661 et seq. was not unconstitutional for providing for a longer suspension of an operator’s license for refusal to take a chemical sobriety test than the suspension provided for the offense of DWI, because suspension of the operator’s license was only part of the punishment for the offense of DWI. Quoyeser v. Department of Public Safety, 325 So. 2d 327, 1975 La. App. LEXIS 4310 (Dec. 24, 1975).

Where a driver refused to submit to a chemical test for intoxication after the police gave contradictory advice of his right to refuse to incriminate himself, the driver asserted a right he had been told that he could freely exercise and was not deemed to have refused the test within the contemplation of the Louisiana Implied Consent Law, La. Rev. Stat. Ann. § 32:661 et seq. Swan v. Department of Public Safety, 311 So. 2d 498, 1975 La. App. LEXIS 3058 (Apr. 15, 1975).

Where a driver refused a breath test and also failed to submit proof of insurance, his vehicle registration and plates, as well as his operator’s license, were subject to suspension, even though the police warned him only of the license suspension, because under La. Rev. Stat. Ann. § 32:667, license suspension was the only consequence of his refusal of the test authorized by La. Rev. Stat. Ann. § 32:661, and the police were only required to warn of that suspension, and suspension of his registration under La. Rev. Stat. Ann. § 32:896 was due to his failure to submit proof of financial responsibility. Dabney v. Department of Public Safety, 298 So. 2d 295, 1974 La. App. LEXIS 4166 (June 28, 1974), writ of certiorari denied by 302 So. 2d 25, 1974 La. LEXIS 4240 (La. 1974).

•• Traffic Regulation

••• General Overview. — La. Rev. Stat. Ann. sec. 32:661 includes and applies to persons operating motor vehicles upon city streets. Green v. Department of Public Safety, 308 So. 2d 863, 1975 La. App. LEXIS 3688 (Feb. 13, 1975).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A Louisiana law enforcement officer cannot compel a suspected drunken driver to submit to a chemicaltesting of his blood since there exists a statutory right to refuse such a testing (RS 32:661 et seq)., OPINION No. 83-555, La. Atty. Gen. Op. No. 1983-555; 1983 La. AG LEXIS 398.

Parental permission is not necessary before subjecting a juvenile under arrest for Driving While Intoxicated to any type of chemical test for alcoholic content., OPINION No. 85-235, La. Atty. Gen. Op. No. 1985-235; 1985 La. AG LEXIS 568.

When a law enforcement officer suspects a driver to be under the influence of alcoholic beverages and chemical tests reveal the driver to be under the influence of narcotics, the test results are admissible into evidence in a criminal action., OPINION No. 84-968, La. Atty. Gen. Op. No. 1984-968; 1985 La. AG LEXIS 797.

An individual directed to undergo a blood test under R.S. 32:661 does not have a right to have his own test administered before the test directed by the police. R.S. 32:664(B) does not require the police to provide transportation to the qualified personnel of the individual’s choice for an additional test., OPINION NO 88-142, La. Atty. Gen. Op. No. 1988-142; 1988 La. AG LEXIS 202.

A marshal may designate an officer of his department as an ex officio notary public to perform those official functions of the marshal’s office., OPINION 94-357, La. Atty. Gen. Op. No. 1994-357; 1994 La. AG LEXIS 396.

Under R.S. 32:661(A)(2)(b), in all traffic fatalities, the coroner “shall” extract all blood substance samples necessary for screening and be responsible for ensuring the body is not removed from his custody until such extraction has been conducted. Therefore, the police officer and/or State Trooper do not supersede the Coroner and may not demand a blood sample be drawn for alcohol testing (via heart tap) in a traffic fatality. Opinion No. 07-0035. 2007 La. AG LEXIS 131.

TREATISES AND LAW REVIEWS

General Treatises. — Apprehending and Prosecuting the Drunk Driver § 9.02 > Driving Under the Influence of Drugs > Offense of DUI-Drugs.

Defense of Drunk Driving Cases: Criminal, Civil § 2.01 > Illegal Per Se Laws > The “Illegal Per Se” Statute.

Defense of Drunk Driving Cases: Criminal, Civil § 4.01 > Implied Consent Legislation > State Statutes on Implied Consent.

Defense of Drunk Driving Cases: Criminal, Civil § 4.02 > Implied Consent Legislation > Characteristics of Implied Consent Statutes.

Defense of Drunk Driving Cases: Criminal, Civil § 4.05 > Implied Consent Legislation > Arrest as Condition Precedent to Testing.

Defense of Drunk Driving Cases: Criminal, Civil § 4.06 > Implied Consent Legislation > Choice of Test.

Defense of Drunk Driving Cases: Criminal, Civil § 6.06 > Constitutional Objections > Consent and Waiver.

Defense of Drunk Driving Cases: Criminal, Civil § 25.04 > Alcohol Analysis of Urine and Other Body Fluids > Saliva-Alcohol Analysis.

Louisiana Law Reviews. — Article: Criminal Law. 46 La. L. Rev. 431 (January, 1986).

Comment: Disclosure of Medical Information Under Louisiana and Federal Law. 65 Tul. L. Rev. 169 (November, 1990).

§ 661.1. Operating a watercraft under the influence of alcoholic beverages or controlled dangerous substances; implied consent to chemical tests; administering of test and presumptions.

A. (1) Any person, regardless of age, who operates a motor powered watercraft upon the public navigable waterways of this state shall be deemed to have given consent, subject to the provisions of R.S. 32:662, to a chemical test or tests of his blood, breath, urine, or other bodily substance for the purpose of determining the alcoholic content of his blood and the presence of any abused substance or controlled dangerous substance as set forth in R.S. 40:964 in his blood if arrested for any offense arising out of acts alleged to have been committed while the person was driving or in actual physical control of a motor powered watercraft, while believed to be under the influence of alcoholic beverages or any abused substance or controlled dangerous substance as set forth in R.S. 40:964.

(2) The test or tests shall be administered at the direction of a law enforcement officer having reasonable grounds to believe the person, regardless of age, to have been driving or in actual physical control of a motor powered watercraft upon the public navigable waterways of this state, while under the influence of either alcoholic beverages or any abused substance or controlled dangerous substance as set forth in R.S. 40:964. The law enforcement agency by which such officer is employed shall designate which of the aforesaid tests shall be administered.

B. Any person who is dead, unconscious, or otherwise in a condition rendering him incapable of refusal or who has been involved in an accident involving bodily injury or death shall be deemed not to have withdrawn the consent provided by Subsection A of this Section, and the test or tests may be administered subject to the provisions of R.S. 32:662.

C. (1) When a law enforcement officer requests that a person submit to a chemical test as provided for in this Section, he shall first read to the person a standardized form approved by the Department of Public Safety and Corrections. The department is authorized to use such language in the form as it, in its sole discretion, deems proper, provided that the form does inform the person of the following:

(a) His constitutional rights under Miranda v. Arizona and subsequent applicable jurisprudence.

(b) That his driving privileges can be suspended for refusing to submit to the chemical test.

(c) That his driving privileges can be suspended if he submits to the chemical test and such test results show a blood alcohol level of 0.08 percent or above or, if he is under the age of twenty-one years, a blood alcohol level of 0.02 percent or above.

(d) The name and employing agency of all law enforcement officers involved in the stop, detention, investigation, or arrest of the person.

(2) In addition, the law enforcement officer, after reading the form, shall request the arrested person to sign the form. If the person is unable or unwilling to sign, the officer shall certify that the arrestee was advised of the information contained in the form and that the person was unable to sign or refused to sign.

D. For purposes of this Section, “public navigable waterways” means any waters within the territorial limits of this state and the marginal sea adjacent to the state and the high seas when navigated as a part of a journey or ride to or from the shore of this state but shall not include privately owned water bodies with no ingress or egress to public waters. (Added by Acts 1983, No. 631, § 1. Acts 1987, No. 338, § 1; Acts 1989, No. 661, § 1, eff. July 7, 1989; Acts 1994, 3rd Ex. Sess., No. 20, § 2; Acts 1997, No. 1296, § 3, eff. July 15, 1997; Acts 1997, No. 1297, § 1, eff. July 15, 1997; Acts 2001, No. 781, § 4, eff. Sept. 30, 2003; Acts 2004, No. 752, § 1, eff. Aug. 15, 2004.)

2004 Amendments. — Acts 2004, No. 752, § 1, effective August 15, 2004, added (D).

Quoted Statutory Material. — Acts 2001, No. 781, § 6 provides that the provisions of the Act shall become null and of no effect if and when Section 351 of P.L. 106-346 regarding the withholding of federal highway funds for failure to enact a 0.08 percent blood alcohol level is repealed or invalidated for any reason.

§ 661.2. Operation of a locomotive engine under the influence of alcoholic beverages or controlled dangerous substances; implied consent to chemical tests; administering of test and presumptions.

A. (1) Any person who operates a locomotive engine upon the railroad tracks of this state shall be deemed to have given consent, subject to the provisions of R.S. 32:662, to a chemical test or tests of his blood, breath, urine, or other bodily substance for the purpose of determining the alcoholic content of his blood and the presence of any abused or illegal controlled dangerous substance as set forth in R.S. 40:964 in his blood if he is involved in a collision at a railroad crossing at any roadway of this state alleged to have occurred when he was driving or in actual physical control of the locomotive engine while believed to be under the influence of an alcoholic beverage or any abused or illegal controlled dangerous substance as set forth in R.S. 40:964.

(2) The test or tests shall be administered at the direction of the law enforcement officer having reasonable grounds to believe the person to have been operating or in physical control of the locomotive engine while under the influence of either an alcoholic beverage or any abused or illegal controlled dangerous substance as set forth in R.S. 40:964. The law enforcement agency by which such officer is employed shall designate which of the aforesaid tests shall be administered.

B. Any person who is dead, unconscious, or otherwise in a condition rendering him incapable of refusal or who has been involved in a railroad crossing collision involving bodily injury or death shall be deemed not to have withdrawn the consent provided by Subsection A of this Section, and the test or tests may be administered subject to the provisions of R.S. 32:662.

C. (1) When a law enforcement officer requests that a person submit to a chemical test as provided for in this Section, he shall first read to the person a standardized form approved by the Department of Public Safety and Corrections. The department is authorized to use such language in the form as it, in its sole discretion, deems proper, provided that the form does inform the person of the following:

(a) His constitutional rights under Miranda v. Arizona and subsequent applicable jurisprudence.

(b) The consequences of his refusal to submit to the chemical test.

(c) The name and employing agency of all law enforcement officers involved in the detention, investigation, or arrest of the person.

(2) In addition, the law enforcement officer, after reading the form, shall request the arrested person to sign the form. If the person is unable or unwilling to sign, the officer shall certify that the arrestee was advised of the information contained in the form and that the person was unable to sign or refused to sign.

D. If a person refuses the request of the law enforcement officer to submit to a chemical test offered pursuant to the provisions of this Section, a test shall not be given without a court order. A written report shall be forwarded by the enforcement officer to the United States Department of Transportation. The report shall state that the officer had reasonable grounds to believe that the person had committed a crime pursuant to the provisions of R.S. 14:98 and that the person had refused to submit to the test upon the request of the peace officer and had been advised of the consequences of the refusal. (Acts 1998, 1st Ex. Sess., No. 81, § 1.)


§ 662. Administering chemical tests; use of results as evidence.

A. The chemical test or tests as provided for by this Part shall be subject to the following rules and shall be administered as provided for hereafter:

(1) Upon the trial of any criminal action or proceeding arising out of acts alleged to have been committed by any person while driving or in actual physical control of a vehicle while under the influence of alcoholic beverages the amount of alcohol in the person’s blood at the time alleged as shown by chemical analysis of the person’s blood, urine, breath, or other bodily substance shall give rise to the following presumptions:

(a) Except as provided in Subparagraph (d), if the person had a blood alcohol concentration at that time 0.05 percent or less by weight, it shall be presumed that the person was not under the influence of alcoholic beverages.

(b) Except as provided in Subparagraph (d), if the person had a blood alcohol concentration at that time in excess of 0.05 percent but less than 0.08 percent by weight, such fact shall not give rise to any presumption that the person was or was not under the influence of alcoholic beverages, but such fact may be considered with other competent evidence in determining whether the person was under the influence of alcoholic beverages.

(c) If the person had a blood alcohol concentration at that time of 0.08 percent or more by weight, it shall be presumed that the person was under the influence of alcoholic beverages.

(d) If the person was under the age of twenty-one years at the time of the test and had a blood alcohol concentration at that time of 0.02 percent or more by weight, it shall be presumed that the person was under the influence of alcoholic beverages.

(2) The blood alcohol concentration or level shall be based upon grams of alcohol per one hundred cubic centimeters of blood. Individuals measured through breath shall be afforded the timely option of the administration of a blood test for alcohol content.

B. The provisions of Subsection A of this Section shall not be construed as limiting the introduction of any other competent evidence bearing upon the question whether the person was under the influence of alcoholic beverages or any abused substance or controlled dangerous substance as set forth in R.S. 40:964.

C. Except as provided in Paragraph A(2) of this Section, this Section has no application to a civil action or proceeding. (Added by Acts 1968, No. 273, § 14. Amended by Acts 1970, No. 538, § 8; Acts 1987, No. 338, § 1; Acts 1994, 3rd Ex. Sess., No. 20, § 2; Acts 1997, No. 1296, § 3, eff. July 15, 1997; Acts 1997, No. 1297, § 1, eff. July 15, 1997; Acts 2001, No. 781, § 4, eff. Sept. 30, 2003.)

Quoted Statutory Material. — Acts 2001, No. 781, § 6 provides that the provisions of the Act shall become null and of no effect if and when Section 351 of P.L. 106-346 regarding the withholding of federal highway funds for failure to enact a 0.08 percent blood alcohol level is repealed or invalidated for any reason.

CROSS REFERENCES

Louisiana Law. — Vehicular homicide, see La. R.S. 14:32.1.

Third degree feticide, see La. R.S. 14:32.8.

Operating a vehicle under the influence of alcoholic beverages or illegal substance or controlled dangerous substances; implied consent to chemical tests; administering of test and presumptions, see La. R.S. 32:661.

Operating a watercraft under the influence of alcoholic beverages or controlled dangerous substances; implied consent to chemical tests; administering of test and presumptions, see La. R.S. 32:661.1.

Operation of a locomotive engine under the influence of alcoholic beverages or controlled dangerous substances; implied consent to chemical tests; administering of test and presumptions, see La. R.S. 32:661.2.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Homicide

••• Involuntary Manslaughter

•••• General Overview. — Where defendant’s blood alcohol level when he struck another car, killing a passenger in the car, created a presumption that he was intoxicated, but the jury was instructed that, under La. Rev. Stat. Ann. § 14:32, there was no presumption of criminal negligence, defendant’s negligent homicide conviction was proper. State v. Daranda, 388 So. 2d 759, 1980 La. LEXIS 8468 (Sept. 3, 1980).

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — While questions of admissibility, relevance, and weight of evidence are properly resolved at a trial on the merits, not by pretrial motions, in view of the vital role that the rebuttable presumption of intoxication plays in determining guilt in criminal prosecutions, such as those for DWI, negligent homicide and vehicular homicide, and the highly prejudicial nature of chemical test results if wrongfully introduced, it served the interests of justice that the determination of the admissibility of the test results was decided in a pretrial proceeding. State v. Fitch, 572 So. 2d 677, 1990 La. App. LEXIS 2961 (Dec. 18, 1990).

Defendant’s blood alcohol test was suppressed in his trial for vehicular homicide because the regulations for taking the sample did not ensure reliability of the results, defendant’s blood was not properly stored, and the machine was not properly repaired. State v. Benoit, 570 So. 2d 490, 1990 La. App. LEXIS 2645 (Nov. 14, 1990).

Where the State did not rely on the statutory presumption of intoxication under La. Rev. Stat. Ann. § 32:662(A)(1) at defendant’s trial for vehicular homicide, the blood alcohol tests were admissible because the testing procedures were conducted in such a way that the results were fair and reliable and afforded defendant due process. State v. Honeyman, 560 So. 2d 825, 1990 La. LEXIS 1029 (Apr. 30, 1990).

Police officer who was discharged for driving while intoxicated and causing a car accident was reinstated where the only proof of intoxication was the presumption under La. Rev. Stat. Ann. § 32:662(A)(1)(c), which was not applicable to a civil proceeding pursuant to La. Rev. Stat. Ann. § 32:662(C). Gray v. Department of Police, 543 So. 2d 525, 1989 La. App. LEXIS 771 (Apr. 27, 1989), reversed by 545 So. 2d 537, 1989 La. LEXIS 1646 (La. 1989).

State failed to prove, under La. Rev. Stat. Ann. § 32:662, that the blood analysis regulations insured the integrity and reliability of the tests; therefore, defendant’s pleas and sentence of vehicular homicide and vehicular negligent injuring were vacated. State v. Fairbanks, 531 So. 2d 1145, 1988 La. App. LEXIS 1838 (Sept. 16, 1988).

Appellee motorist was entitled to have the suspension of his driver’s license by appellant, the state department of public safety, reversed because under La. Rev. Stat. Ann. § 32:662, there was a presumption that any blood alcohol reading of .10 or more indicated being under the influence of alcoholic beverages, and the department failed to sustain its burden that the motorist submitted to an approved test as required at a hearing under La. Rev. Stat. Ann. § 32:668A. McWhiney v. State, 514 So. 2d 1202, 1987 La. App. LEXIS 10543 (Oct. 28, 1987).

Where the record was devoid of any evidence concerning the proper chain of evidence, the qualifications of the person conducting the blood alcohol level test, the type of test utilized and whether the method of testing adhered to the acceptable methods or procedure promulgated by the Department of Public Safety, defendant’s motion to suppress the test results should have been granted. State v. Fairleigh, 490 So. 2d 490, 1986 La. App. LEXIS 7146 (June 5, 1986).

Defendant’s DWI conviction was reversed because the State laid an inadequate foundation for relying on the statutory presumption of intoxication in La. Rev. Stat. Ann. § 32:662(A), para. 1(c), by failing to show that technicians who maintained and calibrated blood-alcohol testing equipment were certified by the Louisiana Department of Public Safety. State v. Morrison, 392 So. 2d 1037, 1980 La. LEXIS 9505 (Dec. 15, 1980).

Where defendant’s blood alcohol level when he struck another car, killing a passenger in the car, created a presumption that he was intoxicated, but the jury was instructed that, under La. Rev. Stat. Ann. § 14:32, there was no presumption of criminal negligence, defendant’s negligent homicide conviction was proper. State v. Daranda, 388 So. 2d 759, 1980 La. LEXIS 8468 (Sept. 3, 1980).

Statutory presumption of a defendant’s intoxication arising from a chemical analysis of a defendant’s blood, provided for in La. Rev. Stat. Ann. § 32:662, did not attach when the state attempted to prove that the blood alcohol test had been conducted with chemicals of good quality by submission of a certificate signed by two employees of a public agency that did not appear in court. State v. Goetz, 374 So. 2d 1219, 1979 La. LEXIS 6899 (Sept. 4, 1979).

Trial court erred in admitting hearsay testimony that the inspection certification required by La. Rev. Stat. Ann. § 32:663 and 1 La. Reg. 562, § 6 for a photo-electric intoximeter had been entered in the machine’s log and in relying on such testimony to admit the result of defendant’s blood alcohol test to establish that her level exceeded the limit under La. Rev. Stat. Ann. § 32:662 and supported her conviction for driving while intoxicated, in violation of La. Rev. Stat. Ann. § 14:98. Baton Rouge v. Overton, 367 So. 2d 305, 1979 La. LEXIS 7296 (Jan. 29, 1979).

In a driving while intoxicated prosecution wherein the State depended on the presumption of La. Rev. Stat. Ann. § 32:662(A)(1)(c), the results of a blood test could not be given any evidentiary weight unless the State showed that the blood sample was taken and analyzed by persons who had the requisite qualifications and certification. State v. Bruins, 315 So. 2d 293, 1975 La. LEXIS 4407 (June 25, 1975).

•••• Blood Alcohol & Field Sobriety

••••• Implied Consent

•••••• General Overview. — Defendant, whose blood was drawn when he was unconscious following an automobile accident, implicitly consented to the drawing of his blood for alcohol testing when he drove his vehicle on a public highway; test results and vial of blood were therefore properly admitted into evidence in defendant’s trial for negligent homicide. State v. Graham, 278 So. 2d 78, 1973 La. LEXIS 5758 (May 7, 1973).

• Search & Seizure

•• Warrantless Searches

••• Consent to Search. — The consent to search an apartment given by an individual subsequently convicted of manslaughter was found to have been freely and voluntarily given, despite his relatively high blood alcohol level. State v. Edwards, 434 So. 2d 395, 1983 La. LEXIS 11172 (June 27, 1983).

• Accusatory Instruments

•• Dismissal

••• General Overview. — Quashing of charges is not a remedy for a violation of La. Rev. Stat. Ann. § 32:662(A)(2). State v. Barker, 746 So. 2d 737, 1999 La. App. LEXIS 3010 (Nov. 3, 1999).

• Pretrial Motions & Procedures

•• Suppression of Evidence. — While questions of admissibility, relevance, and weight of evidence are properly resolved at a trial on the merits, not by pretrial motions, in view of the vital role that the rebuttable presumption of intoxication plays in determining guilt in criminal prosecutions, such as those for DWI, negligent homicide and vehicular homicide, and the highly prejudicial nature of chemical test results if wrongfully introduced, it served the interests of justice that the determination of the admissibility of the test results was decided in a pretrial proceeding. State v. Fitch, 572 So. 2d 677, 1990 La. App. LEXIS 2961 (Dec. 18, 1990).

• Trials

•• Burdens of Proof

••• Prosecution. — State failed to prove, under La. Rev. Stat. Ann. § 32:662, that the blood analysis regulations insured the integrity and reliability of the tests; therefore, defendant’s pleas and sentence of vehicular homicide and vehicular negligent injuring were vacated. State v. Fairbanks, 531 So. 2d 1145, 1988 La. App. LEXIS 1838 (Sept. 16, 1988).

•• Defendant’s Rights

••• Right to Due Process. — Chemical photo-electric intoximeter (PEI) test did not violate a defendant’s right to due process or privilege against self-incrimination, but the mandatory presumption of intoxication under La. Rev. Stat. Ann. § 32:662 was not permitted to be used in a prosecution for negligent homicide arising from a vehicle accident. State v. Williams, 375 So. 2d 931, 1979 La. LEXIS 6923 (Sept. 4, 1979).

• Defenses

•• Intoxication. — Trial court erred in ruling that a blood alcohol test was inadmissible, where the issue was not the State’s reliance on the presumption of intoxication under La. Rev. Stat. Ann. § 32:662 but rather defendant’s use of the test to corroborate his testimony that he shot his girlfriend accidentally while he was intoxicated. State v. Trahan, 576 So. 2d 1, 1990 La. LEXIS 1028 (Apr. 30, 1990).

EVIDENCE

• Hearsay

•• Exceptions

••• Medical Diagnosis & Treatment. — Although the presumption of intoxication provided by La. Rev. Stat. Ann. § 32:662 was not applicable to civil proceedings, an employer could still introduce into evidence a worker’s compensation claimant’s blood alcohol content at the time of a truck accident, and under La. Rev. Stat. Ann. § 13:3714, a certified copy of the records of a hospital, at which the claimant was treated, could be introduced without laying a foundation, and under La. Rev. Stat. Ann. § 23:1081, the driver was disqualified from receiving worker’s compensation benefits. Gore v. Pineville, 598 So. 2d 1122, 1992 La. App. LEXIS 986 (Apr. 8, 1992), writ of certiorari denied by 600 So. 2d 681, 1992 La. LEXIS 2256 (La. 1992).

•• Rule Components. — Trial court erred in admitting hearsay testimony that the inspection certification required by La. Rev. Stat. Ann. § 32:663 and 1 La. Reg. 562, § 6 for a photo-electric intoximeter had been entered in the machine’s log and in relying on such testimony to admit the result of defendant’s blood alcohol test to establish that her level exceeded the limit under La. Rev. Stat. Ann. § 32:662 and supported her conviction for driving while intoxicated, in violation of La. Rev. Stat. Ann. § 14:98. Baton Rouge v. Overton, 367 So. 2d 305, 1979 La. LEXIS 7296 (Jan. 29, 1979).

• Inferences & Presumptions

•• General Overview. — La. Rev. Stat. Ann. § 32:662, which creates a presumption of intoxication where .10 percent or more by weight of alcohol is found in a person’s blood, applies only to criminal cases and not to civil actions, and did not apply to survivors’ action against insurer where the policy excluded coverage if decedent was intoxicated; however, evidence that decedent had a blood alcohol level of .29 percent, and that at that level he would be intoxicated, was sufficient to preclude coverage. Matthews v. All American Assurance Co., 226 So. 2d 181, 1969 La. App. LEXIS 5959 (Aug. 21, 1969), writ of certiorari denied by 254 LA. 923, 228 So. 2d 483, 1969 La. LEXIS 3265 (1969).

•• Presumptions

••• General Overview. — Where a defendant was charged with negligent homicide after an auto accident when he was allegedly intoxicated, pursuant to its authority under La. Code Crim. Proc. Ann. art. 3 to establish procedural guidelines in the absence of specific legislative procedural rules, the Supreme Court of Louisiana determined that a motion to suppress, using the procedural guidelines set forth in La. Code Crim. Proc. Ann. art. 703, was available to question the admissibility of chemical test results that could raise a legal presumption of intoxication under La. Rev. Stat. Ann. § 32:662. State v. Tanner, 457 So. 2d 1172, 1984 La. LEXIS 9914 (Oct. 15, 1984).

Defendant’s DWI conviction was reversed because the State laid an inadequate foundation for relying on the statutory presumption of intoxication in La. Rev. Stat. Ann. § 32:662(A), para. 1(c), by failing to show that technicians who maintained and calibrated blood-alcohol testing equipment were certified by the Louisiana Department of Public Safety. State v. Morrison, 392 So. 2d 1037, 1980 La. LEXIS 9505 (Dec. 15, 1980).

Where defendant’s blood alcohol level when he struck another car, killing a passenger in the car, created a presumption that he was intoxicated, but the jury was instructed that, under La. Rev. Stat. Ann. § 14:32, there was no presumption of criminal negligence, defendant’s negligent homicide conviction was proper. State v. Daranda, 388 So. 2d 759, 1980 La. LEXIS 8468 (Sept. 3, 1980).

Trial court could not avail itself of the the La. Rev. Stat. Ann. § 32:662 presumption of defendant’s intoxication arising from chemical analysis where the certificate approving the testing machine did not show that the individual who approved the machine had been certified to do so. State v. Westbrook, 385 So. 2d 13, 1980 La. LEXIS 7766 (June 6, 1980).

Chemical photo-electric intoximeter (PEI) test did not violate a defendant’s right to due process or privilege against self-incrimination, but the mandatory presumption of intoxication under La. Rev. Stat. Ann. § 32:662 was not permitted to be used in a prosecution for negligent homicide arising from a vehicle accident. State v. Williams, 375 So. 2d 931, 1979 La. LEXIS 6923 (Sept. 4, 1979).

• Scientific Evidence

•• Blood Alcohol. — Quashing of charges is not a remedy for a violation of La. Rev. Stat. Ann. § 32:662(A)(2). State v. Barker, 746 So. 2d 737, 1999 La. App. LEXIS 3010 (Nov. 3, 1999).

Under La. Rev. Stat. Ann. § 32:662, the rules for the use and admissibility of a chemical blood test or tests are provided for and it was established that the test kit used in this case was reliable and provided the defendant with the safeguards required by law. State v. Wiley, 650 So. 2d 839, 1995 La. App. LEXIS 298 (Feb. 15, 1995), writ of certiorari denied by La. 95-0707, 658 So. 2d 1260, 1995 La. LEXIS 1983 (La. Sept. 1, 1995).

While questions of admissibility, relevance, and weight of evidence are properly resolved at a trial on the merits, not by pretrial motions, in view of the vital role that the rebuttable presumption of intoxication plays in determining guilt in criminal prosecutions, such as those for DWI, negligent homicide and vehicular homicide, and the highly prejudicial nature of chemical test results if wrongfully introduced, it served the interests of justice that the determination of the admissibility of the test results was decided in a pretrial proceeding. State v. Fitch, 572 So. 2d 677, 1990 La. App. LEXIS 2961 (Dec. 18, 1990).

Defendant’s blood alcohol test was suppressed in his trial for vehicular homicide because the regulations for taking the sample did not ensure reliability of the results, defendant’s blood was not properly stored, and the machine was not properly repaired. State v. Benoit, 570 So. 2d 490, 1990 La. App. LEXIS 2645 (Nov. 14, 1990).

Trial court erred in ruling that a blood alcohol test was inadmissible, where the issue was not the State’s reliance on the presumption of intoxication under La. Rev. Stat. Ann. § 32:662 but rather defendant’s use of the test to corroborate his testimony that he shot his girlfriend accidentally while he was intoxicated. State v. Trahan, 576 So. 2d 1, 1990 La. LEXIS 1028 (Apr. 30, 1990).

Police officer who was discharged for driving while intoxicated and causing a car accident was reinstated where the only proof of intoxication was the presumption under La. Rev. Stat. Ann. § 32:662(A)(1)(c), which was not applicable to a civil proceeding pursuant to La. Rev. Stat. Ann. § 32:662(C). Gray v. Department of Police, 543 So. 2d 525, 1989 La. App. LEXIS 771 (Apr. 27, 1989), reversed by 545 So. 2d 537, 1989 La. LEXIS 1646 (La. 1989).

Where the State did not show that a clean, new mouthpiece was used for a breath test on the Intoxilyzer Model 5000 intoximeter, and defendant performed adequately on a videotaped field sobriety test, a driving while intoxicated conviction was reversed; it was necessary for the State to strictly comply with officially promulgated methods, procedures, and techniques in the chemical analysis offered as evidence. State v. St. Amant, 504 So. 2d 1094, 1987 La. App. LEXIS 9119 (Mar. 16, 1987).

Where the record was devoid of any evidence concerning the proper chain of evidence, the qualifications of the person conducting the blood alcohol level test, the type of test utilized and whether the method of testing adhered to the acceptable methods or procedure promulgated by the Department of Public Safety, defendant’s motion to suppress the test results should have been granted. State v. Fairleigh, 490 So. 2d 490, 1986 La. App. LEXIS 7146 (June 5, 1986).

Where a defendant was charged with negligent homicide after an auto accident when he was allegedly intoxicated, pursuant to its authority under La. Code Crim. Proc. Ann. art. 3 to establish procedural guidelines in the absence of specific legislative procedural rules, the Supreme Court of Louisiana determined that a motion to suppress, using the procedural guidelines set forth in La. Code Crim. Proc. Ann. art. 703, was available to question the admissibility of chemical test results that could raise a legal presumption of intoxication under La. Rev. Stat. Ann. § 32:662. State v. Tanner, 457 So. 2d 1172, 1984 La. LEXIS 9914 (Oct. 15, 1984).

Defendant’s DWI conviction was reversed because the State laid an inadequate foundation for relying on the statutory presumption of intoxication in La. Rev. Stat. Ann. § 32:662(A), para. 1(c), by failing to show that technicians who maintained and calibrated blood-alcohol testing equipment were certified by the Louisiana Department of Public Safety. State v. Morrison, 392 So. 2d 1037, 1980 La. LEXIS 9505 (Dec. 15, 1980).

Trial court could not avail itself of the the La. Rev. Stat. Ann. § 32:662 presumption of defendant’s intoxication arising from chemical analysis where the certificate approving the testing machine did not show that the individual who approved the machine had been certified to do so. State v. Westbrook, 385 So. 2d 13, 1980 La. LEXIS 7766 (June 6, 1980).

Statutory presumption of a defendant’s intoxication arising from a chemical analysis of a defendant’s blood, provided for in La. Rev. Stat. Ann. § 32:662, did not attach when the state attempted to prove that the blood alcohol test had been conducted with chemicals of good quality by submission of a certificate signed by two employees of a public agency that did not appear in court. State v. Goetz, 374 So. 2d 1219, 1979 La. LEXIS 6899 (Sept. 4, 1979).

Trial court erred in admitting hearsay testimony that the inspection certification required by La. Rev. Stat. Ann. § 32:663 and 1 La. Reg. 562, § 6 for a photo-electric intoximeter had been entered in the machine’s log and in relying on such testimony to admit the result of defendant’s blood alcohol test to establish that her level exceeded the limit under La. Rev. Stat. Ann. § 32:662 and supported her conviction for driving while intoxicated, in violation of La. Rev. Stat. Ann. § 14:98. Baton Rouge v. Overton, 367 So. 2d 305, 1979 La. LEXIS 7296 (Jan. 29, 1979).

In a driving while intoxicated prosecution wherein the State depended on the presumption of La. Rev. Stat. Ann. § 32:662(A)(1)(c), the results of a blood test could not be given any evidentiary weight unless the State showed that the blood sample was taken and analyzed by persons who had the requisite qualifications and certification. State v. Bruins, 315 So. 2d 293, 1975 La. LEXIS 4407 (June 25, 1975).

Trial court did not err in allowing an operator of a blood alcohol machine to testify that the results were measured in percent by weight of alcohol in the blood, rather than in the form of “grams of alcohol per 100 cubic centimeters of blood,” because La. Rev. Stat. Ann. § 32:662(B) did not set forth a technical evidentiary requirement; it merely explained the meaning of “percent by weight of alcohol in the blood.” Monroe v. Robinson, 316 So. 2d 119, 1975 La. LEXIS 5087 (Apr. 24, 1975).

Defendant, whose blood was drawn when he was unconscious following an automobile accident, implicitly consented to the drawing of his blood for alcohol testing when he drove his vehicle on a public highway; test results and vial of blood were therefore properly admitted into evidence in defendant’s trial for negligent homicide. State v. Graham, 278 So. 2d 78, 1973 La. LEXIS 5758 (May 7, 1973).

•• Sobriety Tests. — Presumptions set forth in La. Rev. Stat. Ann. § 32:662 apply when a chemical test has been administered. State v. Finch, 733 So. 2d 716, 1999 La. App. LEXIS 1300 (May 5, 1999).

•• Toxicology. — Even though an insured’s medical records introduced under the authority of La. Rev. Stat. Ann. § 32:662 showed a blood alcohol level of 0.09 percent, an accident insurer failed to carry its burden of proving that, at the time of the insured’s injury, the insured was under the influence of intoxicating beverages within the meaning of a policy exclusion permitted by La. Rev. Stat. Ann. § 22:213(B)(10), so death benefits were improperly denied. Moore v. Central American Life Ins. Co., 535 So. 2d 773, 1988 La. App. LEXIS 1749 (Aug. 17, 1988).

GOVERNMENTS

• Courts

•• Rule Application & Interpretation. — Where a defendant was charged with negligent homicide after an auto accident when he was allegedly intoxicated, pursuant to its authority under La. Code Crim. Proc. Ann. art. 3 to establish procedural guidelines in the absence of specific legislative procedural rules, the Supreme Court of Louisiana determined that a motion to suppress, using the procedural guidelines set forth in La. Code Crim. Proc. Ann. art. 703, was available to question the admissibility of chemical test results that could raise a legal presumption of intoxication under La. Rev. Stat. Ann. § 32:662. State v. Tanner, 457 So. 2d 1172, 1984 La. LEXIS 9914 (Oct. 15, 1984).

INSURANCE LAW

• Life Insurance

•• Exclusions

••• General Overview. — Even though an insured’s medical records introduced under the authority of La. Rev. Stat. Ann. § 32:662 showed a blood alcohol level of 0.09 percent, an accident insurer failed to carry its burden of proving that, at the time of the insured’s injury, the insured was under the influence of intoxicating beverages within the meaning of a policy exclusion permitted by La. Rev. Stat. Ann. § 22:213(B)(10), so death benefits were improperly denied. Moore v. Central American Life Ins. Co., 535 So. 2d 773, 1988 La. App. LEXIS 1749 (Aug. 17, 1988).

La. Rev. Stat. Ann. § 32:662, which creates a presumption of intoxication where .10 percent or more by weight of alcohol is found in a person’s blood, applies only to criminal cases and not to civil actions, and did not apply to survivors’ action against insurer where the policy excluded coverage if decedent was intoxicated; however, evidence that decedent had a blood alcohol level of .29 percent, and that at that level he would be intoxicated, was sufficient to preclude coverage. Matthews v. All American Assurance Co., 226 So. 2d 181, 1969 La. App. LEXIS 5959 (Aug. 21, 1969), writ of certiorari denied by 254 LA. 923, 228 So. 2d 483, 1969 La. LEXIS 3265 (1969).

TORTS

• Negligence

•• Defenses

••• Comparative Negligence

•••• General Overview. — In a wrongful death action, the finding that the decedent had an elevated blood alcohol level was not evidence that he was incapable of operating a motor vehicle and did not preclude his parents’ recovery for damages caused by defendants’ negligent acts. Lemire v. New Orleans Public Service, Inc., 538 So. 2d 1151, 1989 La. App. LEXIS 224 (Feb. 16, 1989), writ of certiorari denied by 542 So. 2d 1383, 1989 La. LEXIS 1930 (La. 1989), writ of certiorari denied by 543 So. 2d 2, 1989 La. LEXIS 1899 (La. 1989).

• Transportation Torts

•• Motor Vehicles. — Pursuant to La. Rev. Stat. Ann. § 32:662(C), the presumption that an individual with a blood alcohol concentration of.10 percent or more is under the influence of alcoholic beverages does not apply in civil cases. Pereira Enterprises, Inc. v. Soileau, 551 So. 2d 39, 1989 La. App. LEXIS 1741 (Oct. 11, 1989).

• Wrongful Death & Survival Actions

•• General Overview. — In a wrongful death action, the finding that the decedent had an elevated blood alcohol level was not evidence that he was incapable of operating a motor vehicle and did not preclude his parents’ recovery for damages caused by defendants’ negligent acts. Lemire v. New Orleans Public Service, Inc., 538 So. 2d 1151, 1989 La. App. LEXIS 224 (Feb. 16, 1989), writ of certiorari denied by 542 So. 2d 1383, 1989 La. LEXIS 1930 (La. 1989), writ of certiorari denied by 543 So. 2d 2, 1989 La. LEXIS 1899 (La. 1989).

TRANSPORTATION LAW

• Private Vehicles

•• Operator Licenses

••• General Overview. — Appellee motorist was entitled to have the suspension of his driver’s license by appellant, the state department of public safety, reversed because under La. Rev. Stat. Ann. § 32:662, there was a presumption that any blood alcohol reading of .10 or more indicated being under the influence of alcoholic beverages, and the department failed to sustain its burden that the motorist submitted to an approved test as required at a hearing under La. Rev. Stat. Ann. § 32:668A. McWhiney v. State, 514 So. 2d 1202, 1987 La. App. LEXIS 10543 (Oct. 28, 1987).

WORKERS’ COMPENSATION & SSDI

• Compensability

•• Injuries

••• Intoxication. — Although the presumption of intoxication provided by La. Rev. Stat. Ann. § 32:662 was not applicable to civil proceedings, an employer could still introduce into evidence a worker’s compensation claimant’s blood alcohol content at the time of a truck accident, and under La. Rev. Stat. Ann. § 13:3714, a certified copy of the records of a hospital, at which the claimant was treated, could be introduced without laying a foundation, and under La. Rev. Stat. Ann. § 23:1081, the driver was disqualified from receiving worker’s compensation benefits. Gore v. Pineville, 598 So. 2d 1122, 1992 La. App. LEXIS 986 (Apr. 8, 1992), writ of certiorari denied by 600 So. 2d 681, 1992 La. LEXIS 2256 (La. 1992).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A “qualified technician” under R.S. 32:664(A) is one who is particularly skilled by training at the task of withdrawing blood as recognized by the fields of medicine and science and in order to be certified as a “qualified technician” a state police officer would be required to receive such training., OPINION No. 82-329, La. Atty. Gen. Op. No. 1982-329; 1982 La. AG LEXIS 598.

When a law enforcement officer suspects a driver to be under the influence of alcoholic beverages and chemical tests reveal the driver to be under the influence of narcotics, the test results are admissible into evidence in a criminal action., OPINION No. 84-968, La. Atty. Gen. Op. No. 1984-968; 1985 La. AG LEXIS 797.

The Louisiana State Law Institute’s authority allowed the Institute to invoke Act 1296 as the law in the State of Louisiana, Opinion No. 98-52, La. Atty. Gen. Op. No. 1998-52; 1998 La. AG LEXIS 149.

TREATISES AND LAW REVIEWS

General Treatises. — Defense of Drunk Driving Cases: Criminal, Civil § 2.01 > Illegal Per Se Laws > The “Illegal Per Se” Statute.

Defense of Drunk Driving Cases: Criminal, Civil § 4.01 > Implied Consent Legislation > State Statutes on Implied Consent.

Defense of Drunk Driving Cases: Criminal, Civil § 9.07 > Theories of Liquor Liability > Other Liable Parties.

Louisiana Law Reviews. — Article: Criminal Law. 46 La. L. Rev. 431 (January, 1986).

Comment: Presumptions in the Criminal Law of Louisiana. 52 Tul. L. Rev. 793 (June, 1978).

§ 662.1. Admissibility.

In all criminal cases where intoxication is an issue, any certificate or writing made in accordance with the provisions of R.S. 32:663, including but not limited to intoxilyzer instrument recertification forms, and other certificates or writings made with respect to the chemical analyses of a person’s blood, urine, breath, or other bodily substance, shall be admissible as evidence. (Acts 2004, No. 798, § 1, eff. Aug. 15, 2004; Acts 2012, No. 262, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 262 substituted “instrument” for “machine.”

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute deleted the subsection designation “A” from the section as enacted by Acts 2004, No. 798, § 1.

§ 663. Approval of testing methods by Department of Public Safety and Corrections.

A. (1) Chemical analyses of the person’s blood, urine, breath, or other bodily substance, to be considered valid under the provisions of this Part, shall have been performed according to methods approved and promulgated by the Department of Public Safety and Corrections and performed by an individual or laboratory possessing a valid permit issued by said department for the purposes set forth in this Part. The Department of Public Safety and Corrections is authorized to approve satisfactory techniques or methods, to ascertain the qualifications and competence of individuals or laboratories to conduct such analyses, and to issue permits which shall be subject to termination or revocation at the discretion of the department in accordance with regulations approved and promulgated by the department pursuant to the Administrative Procedure Act.

(2) Chemical analyses of a person’s blood, urine, breath, or other bodily substance may be conducted by an out-of-state individual or laboratory provided that the chemical analyses are performed in accordance with the methods approved and promulgated by the Department of Public Safety and Corrections or are performed by an individual or laboratory possessing a valid permit. Such analyses shall be considered valid under the provisions of this Part and admissible and competent evidence in the courts of this state and in administrative law hearings if performed in accordance with the methods approved and promulgated by the Department of Public Safety and Corrections or are performed by an individual or laboratory possessing a valid permit.

B. The Department of Public Safety and Corrections may use an individual’s or a laboratory’s certification by one or more of the following professional organizations in its determination of the qualifications and competence of individuals as required by Subsection A of this Section prior to the issuance of a permit. The certification by the following professional organizations may be considered in issuing such permits:

(1) College of American Pathologists.

(2) American Board of Forensic Toxicology.

(3) Forensic Quality Services.

(4) American Society of Crime Lab Directors.

C. Issuance of a permit to such a certified individual or laboratory makes all laboratory forensic test results conducted on a person’s blood, urine, or other bodily substance by such individual or laboratory valid under the provisions of this Part, and admissible and competent evidence of intoxication in any court of law or administrative hearing. (Added by Acts 1968, No. 273, § 14; Amended by Acts 1977, No. 533, § 1; Acts 1999, No. 1212, § 1, eff. Aug. 15, 1999; Acts 2008, No. 492, § 1, eff. June 25, 2008; Acts 2008, No. 536, § 1, eff. June 30, 2008; Acts 2009, No. 183, § 1, eff. Aug. 15, 2009.)

2009 Amendments. — The 2009 amendment by No. 183 added the (A)(1) designation and (A)(2); in (A)(1), added “or laboratory” twice in (A)(1); and added “or administrative hearing” at the end of (C).

2008 Amendments. — Acts 2008, No. 492, § 1, effective June 25, 2008, added (B).

Acts 2008, No. 536, § 1, effective June 30, 2008, added “in accordance with regulations approved and promulgated by the department pursuant to the Administrative Procedure Act” in (A); and added (B) and (C).

1999 Amendments. — Acts 1999, No. 1212, § 1, effective August 15, 1999, added “and corrections” at the end of the section heading; inserted “and promulgated,” inserted “performed,” substituted “the purposes set forth in this Part” for “this purpose.”

CROSS REFERENCES

Louisiana Law. — Substance abuse in schools; definitions; confidential reports; immunity; penalty, see La. R.S. 14:403.1.

Admissibility, see La. R.S. 32:662.1.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Homicide

••• Involuntary Manslaughter

•••• General Overview. — In a negligent homicide case, because the regulations of the Department of Public Safety did not designate how, when, or by whom a known alcohol standard was to be determined, on which depended the correct calibration of an auto-intoximeter and was indispensable to the accuracy of a breath analysis test, the State failed to prove that the maintenance regulations were sufficient to insure the accuracy of the test result and defendant’s motion to suppress the results of the test was correctly granted. State v. Tanner, 457 So. 2d 1172, 1984 La. LEXIS 9914 (Oct. 15, 1984).

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — Trial court committed reversible error when it admitted the results of a blood alcohol test that was performed pursuant to regulations that previously been found to be deficient under La. Rev. Stat. Ann. § 32:663. State v. Honeyman, 545 So. 2d 698, 1989 La. App. LEXIS 1245 (June 14, 1989), reversed by 560 So. 2d 825, 1990 La. LEXIS 1029 (La. 1990).

Even if the officer failed to comply with the procedures, no constitutional infringement occurred because the requirement to inform the defendant of the consequences of submitting to blood alcohol testing did not go to the reliability of the test result. State v. Fortner, 478 So. 2d 673, 1985 La. App. LEXIS 10068 (Oct. 30, 1985).

Defendant’s DWI conviction was reversed because the State laid an inadequate foundation for relying on a statutory presumption of intoxication in La. Rev. Stat. Ann. § 32:662(A), para. 1(c), by failing to show that technicians who maintained and calibrated blood-alcohol testing equipment were certified by the Louisiana Department of Public Safety. State v. Morrison, 392 So. 2d 1037, 1980 La. LEXIS 9505 (Dec. 15, 1980).

Trial court erred in admitting hearsay testimony that the inspection certification required by La. Rev. Stat. Ann. § 32:663 and 1 La. Reg. 562, § 6 for a photo-electric intoximeter had been entered in the machine’s log and in relying on such testimony to admit the result of defendant’s blood alcohol test to establish that her level exceeded the limit under La. Rev. Stat. Ann. § 32:662 and supported her conviction for driving while intoxicated, in violation of La. Rev. Stat. Ann. § 14:98. Baton Rouge v. Overton, 367 So. 2d 305, 1979 La. LEXIS 7296 (Jan. 29, 1979).

Pursuant to La. Rev. Stat. section 32:663, the trial court committed reversible error when it permitted the State to establish a presumption of defendant’s intoxication by introducing a chemical analysis of defendant’s blood alcoholic content without following the promulgated rule of presenting a manufacturer’s certificate of spot-checking and standard chemical quality. State v. Graham, 360 So. 2d 853, 1978 La. LEXIS 5355 (June 19, 1978).

A driver’s refusal to take a photoelectric intoximeter test could not be used as a basis for statutorily suspending driving privileges where the tests were invalid because the Health and Human Resources Administration failed to establish standards for the qualifications of personnel administering the test and for methods of conducting the test itself as required by La. Rev. Stat. Ann. § 32:663 McNeil v. State, 334 So. 2d 704, 1976 La. App. LEXIS 3399 (June 30, 1976).

In a driving while intoxicated prosecution, the results of a blood test could not be given any evidentiary weight unless the State showed that the blood sample was taken and analyzed by persons who had the requisite qualifications and certification. State v. Bruins, 315 So. 2d 293, 1975 La. LEXIS 4407 (June 25, 1975).

Where a medical technician did not have a permit from the department of health as required by La. Rev. Stat. Ann. § 32:663, testimony concerning his analysis of blood was not admissible in the trial of a defendant charged with operating a motor vehicle under the influence of alcoholic beverages. State v. Junell, 308 So. 2d 780, 1975 La. LEXIS 5166 (Feb. 24, 1975).

•••• Blood Alcohol & Field Sobriety

••••• Implied Consent

•••••• General Overview. — Plaintiff alleged, but failed to present any proof, that the chemical test he refused to submit to after his arrest for driving under the influence of alcohol was not valid because it was not approved by the state Department of Health. Meyer v. State, Dep’t of Public Safety License Control & Driver Improv. Div., 312 So. 2d 289, 1975 La. LEXIS 5107 (Apr. 24, 1975).

• Pretrial Motions & Procedures

•• Suppression of Evidence. — In a negligent homicide case, because the regulations of the Department of Public Safety did not designate how, when, or by whom a known alcohol standard was to be determined, on which depended the correct calibration of an auto-intoximeter and was indispensable to the accuracy of a breath analysis test, the State failed to prove that the maintenance regulations were sufficient to insure the accuracy of the test result and defendant’s motion to suppress the results of the test was correctly granted. State v. Tanner, 457 So. 2d 1172, 1984 La. LEXIS 9914 (Oct. 15, 1984).

EVIDENCE

• Hearsay

•• Rule Components. — Trial court erred in admitting hearsay testimony that the inspection certification required by La. Rev. Stat. Ann. § 32:663 and 1 La. Reg. 562, § 6 for a photo-electric intoximeter had been entered in the machine’s log and in relying on such testimony to admit the result of defendant’s blood alcohol test to establish that her level exceeded the limit under La. Rev. Stat. Ann. § 32:662 and supported her conviction for driving while intoxicated, in violation of La. Rev. Stat. Ann. § 14:98. Baton Rouge v. Overton, 367 So. 2d 305, 1979 La. LEXIS 7296 (Jan. 29, 1979).

• Inferences & Presumptions

•• General Overview. — The Department of Public Safety had the burden under La. Rev. Stat. Ann. § 32:663 to lay an evidentiary foundation in order to admit the results of chemical blood tests. Cole v. State, Dep’t of Public Safety, Driver’s License Div., 514 So. 2d 1205, 1987 La. App. LEXIS 10545 (Oct. 28, 1987).

•• Presumptions

••• General Overview. — Defendant’s DWI conviction was reversed because the State laid an inadequate foundation for relying on a statutory presumption of intoxication in La. Rev. Stat. Ann. § 32:662(A), para. 1(c), by failing to show that technicians who maintained and calibrated blood-alcohol testing equipment were certified by the Louisiana Department of Public Safety. State v. Morrison, 392 So. 2d 1037, 1980 La. LEXIS 9505 (Dec. 15, 1980).

• Judicial Notice. — In a prosecution for driving while intoxicated, the State was not required to introduce into evidence a copy of the methods for chemical analysis approved by the Department of Public Safety because the trial court could take judicial notice of them. State v. Corkran, 448 So. 2d 1346, 1984 La. App. LEXIS 8371 (Mar. 21, 1984).

• Scientific Evidence

•• Blood Alcohol. — Where defendant moved to suppress defendant’s blood alcohol test results for failure to comply with the 15 minute observation requirement under La. Admin. Code tit. 55, pt. I, § 513, the testimony of the officers who administered defendant’s intoxilyzer test directly conflicted with documentation showing that the machine was turned on at 2:38 a.m., and that the time of the test was 2:41 a.m., and consequently, the tests results were inadmissible. State v. Meredith, 833 So. 2d 1125, 2002 La. App. LEXIS 3811 (Dec. 11, 2002), writ denied by La. 2003-1116, 847 So. 2d 1219, 2003 La. LEXIS 2040 (La. June 20, 2003).

Trial court committed reversible error when it admitted the results of a blood alcohol test that was performed pursuant to regulations that previously been found to be deficient under La. Rev. Stat. Ann. § 32:663. State v. Honeyman, 545 So. 2d 698, 1989 La. App. LEXIS 1245 (June 14, 1989), reversed by 560 So. 2d 825, 1990 La. LEXIS 1029 (La. 1990).

Defendant’s conviction for driving while intoxicated was vacated because the record did not contain the requisite certification forms needed to insure the validity of the chemical analysis performed by the breathalyzer machine on defendant. State v. Bruce, 518 So. 2d 1097, 1987 La. App. LEXIS 11043 (Dec. 8, 1987).

Introduction of a scientific analysis report was error where the State did not show, as required by La. Rev. Stat. Ann. § 32:663, that the individual who performed the analysis had a valid permit, but rather only gave the name of the analyst and his title as forensic scientist; furthermore, the method of analysis was not given and shown to be an approved method. State v. Blanchard, 498 So. 2d 211, 1986 La. App. LEXIS 8284 (Nov. 12, 1986).

Testing kit for blood alcohol content satisfied the requirements of the Department of Public Safety rules because the type of kit specified in the rules was only a foundational requirement for admission of the blood test result; additionally, the officer who took the blood was deemed a qualified technician under La. Rev. Stat. Ann. § 32:664 because he had undergone training in how to take blood for such purpose. State v. Taylor, 483 So. 2d 250, 1986 La. App. LEXIS 6168 (Feb. 20, 1986).

Even if the officer failed to comply with the procedures, no constitutional infringement occurred because the requirement to inform the defendant of the consequences of submitting to blood alcohol testing did not go to the reliability of the test result. State v. Fortner, 478 So. 2d 673, 1985 La. App. LEXIS 10068 (Oct. 30, 1985).

In a negligent homicide case, because the regulations of the Department of Public Safety did not designate how, when, or by whom a known alcohol standard was to be determined, on which depended the correct calibration of an auto-intoximeter and was indispensable to the accuracy of a breath analysis test, the State failed to prove that the maintenance regulations were sufficient to insure the accuracy of the test result and defendant’s motion to suppress the results of the test was correctly granted. State v. Tanner, 457 So. 2d 1172, 1984 La. LEXIS 9914 (Oct. 15, 1984).

In a prosecution for driving while intoxicated, the State was not required to introduce into evidence a copy of the methods for chemical analysis approved by the Department of Public Safety because the trial court could take judicial notice of them. State v. Corkran, 448 So. 2d 1346, 1984 La. App. LEXIS 8371 (Mar. 21, 1984).

Pursuant to La. Rev. Stat. Ann. § 32:663, the state failed to produce evidence of the qualifications of the maintenance technicians who performed the required maintenance checks on the instrument used to test defendant in accordance with the rules promulgated by the Department of Public Safety; as a result, defendant’s due process rights were affected, which constituted reversible error. State v. Gregory, 403 So. 2d 1225, 1981 La. LEXIS 10162 (Sept. 8, 1981).

Defendant’s DWI conviction was reversed because the State laid an inadequate foundation for relying on a statutory presumption of intoxication in La. Rev. Stat. Ann. § 32:662(A), para. 1(c), by failing to show that technicians who maintained and calibrated blood-alcohol testing equipment were certified by the Louisiana Department of Public Safety. State v. Morrison, 392 So. 2d 1037, 1980 La. LEXIS 9505 (Dec. 15, 1980).

Trial court erred in admitting hearsay testimony that the inspection certification required by La. Rev. Stat. Ann. § 32:663 and 1 La. Reg. 562, § 6 for a photo-electric intoximeter had been entered in the machine’s log and in relying on such testimony to admit the result of defendant’s blood alcohol test to establish that her level exceeded the limit under La. Rev. Stat. Ann. § 32:662 and supported her conviction for driving while intoxicated, in violation of La. Rev. Stat. Ann. § 14:98. Baton Rouge v. Overton, 367 So. 2d 305, 1979 La. LEXIS 7296 (Jan. 29, 1979).

Pursuant to La. Rev. Stat. section 32:663, the trial court committed reversible error when it permitted the State to establish a presumption of defendant’s intoxication by introducing a chemical analysis of defendant’s blood alcoholic content without following the promulgated rule of presenting a manufacturer’s certificate of spot-checking and standard chemical quality. State v. Graham, 360 So. 2d 853, 1978 La. LEXIS 5355 (June 19, 1978).

The trial court erred in admitting evidence of a photo-electric intoximeter test, in the face of a timely objection by defendant that the predicate of a valid permit by the operator had not been proven. State v. Batiste, 327 So. 2d 420, 1976 La. LEXIS 3782 (Feb. 23, 1976).

All blood alcohol tests proposed or performed before the Health and Human Resources Administration promulgated testing standards are invalid and cannot be used as a basis for license suspension. Mullens v. Department of Public Safety, Drivers License Div., 327 So. 2d 492, 1976 La. App. LEXIS 3358 (Feb. 10, 1976), writ of certiorari denied by 331 So. 2d 851, 1976 La. LEXIS 3943 (La. 1976).

In a driving while intoxicated prosecution, the results of a blood test could not be given any evidentiary weight unless the State showed that the blood sample was taken and analyzed by persons who had the requisite qualifications and certification. State v. Bruins, 315 So. 2d 293, 1975 La. LEXIS 4407 (June 25, 1975).

Where a prosecutor asked whether an operator of a blood alcohol test had successfully completed a training course on the operation of the machine and whether the certification received as a result was in operation of the machine, the evidence was sufficient for the trial judge to determine that the operator was certified. Monroe v. Robinson, 316 So. 2d 119, 1975 La. LEXIS 5087 (Apr. 24, 1975).

In a driving while intoxicated trial, the prosecution was not required to explain how a blood alcohol test worked, how the ampoules were cared for and randomly tested, or the scientific theory that showed that the percent of alcohol in the blood was directly related to impaired control and reflex; the requirements under La. Rev. Stat. Ann. § 32:663 are statutory substitutes for the ordinary requirements that the test be shown to be accurate and valid. Monroe v. Robinson, 316 So. 2d 119, 1975 La. LEXIS 5087 (Apr. 24, 1975).

If the prosecution introduces evidence to show compliance with La. Rev. Stat. Ann. § 32:663, a certified operator may testify as to the result of the test; the defense may attack the accuracy and reliability of the test, but this evidence will only go to the weight to be given the test result, not to the admissibility of an otherwise valid test. Monroe v. Robinson, 316 So. 2d 119, 1975 La. LEXIS 5087 (Apr. 24, 1975).

Where a medical technician did not have a permit from the department of health as required by La. Rev. Stat. Ann. § 32:663, testimony concerning his analysis of blood was not admissible in the trial of a defendant charged with operating a motor vehicle under the influence of alcoholic beverages. State v. Junell, 308 So. 2d 780, 1975 La. LEXIS 5166 (Feb. 24, 1975).

•• Blood & Bodily Fluids. — La. Rev. Stat. Ann. §§ 32:663 and 664, which provide that when a person submits to a blood test under the driving while intoxicated statute, only a qualified technician, physician or registered nurse or chemist can withdraw the blood, were inapplicable to the foundation needed to admit test results on the victim’s blood as demonstrative evidence. State v. Magee, 487 So. 2d 1233, 1986 La. App. LEXIS 6311 (Mar. 5, 1986), writ denied by 488 So. 2d 1018, 1986 La. LEXIS 6545 (La. 1986), writ denied by La. 94-2991, 683 So. 2d 263, 1996 La. LEXIS 3105 (La. Nov. 8, 1996).

TRANSPORTATION LAW

• Private Vehicles

•• Operator Licenses

••• General Overview. — Driver who refused a chemical test prior to the Department of Public Safety’s promulgation of new rules establishing standard and methods of testing did not refuse a valid test, and suspension of his license for refusal was reversed. Davis v. State, Dep’t of Public Safety-License Control & Drivers Improv. Div., 335 So. 2d 506, 1976 La. App. LEXIS 4334 (June 30, 1976).

A driver’s refusal to take a photoelectric intoximeter test could not be used as a basis for statutorily suspending driving privileges where the tests were invalid because the Health and Human Resources Administration failed to establish standards for the qualifications of personnel administering the test and for methods of conducting the test itself as required by La. Rev. Stat. Ann. § 32:663 McNeil v. State, 334 So. 2d 704, 1976 La. App. LEXIS 3399 (June 30, 1976).

All blood alcohol tests proposed or performed before the Health and Human Resources Administration promulgated testing standards are invalid and cannot be used as a basis for license suspension. Mullens v. Department of Public Safety, Drivers License Div., 327 So. 2d 492, 1976 La. App. LEXIS 3358 (Feb. 10, 1976), writ of certiorari denied by 331 So. 2d 851, 1976 La. LEXIS 3943 (La. 1976).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A “qualified technician” under R.S. 32:664(A) is one who is particularly skilled by training at the task of withdrawing blood as recognized by the fields of medicine & science and in order to be certified as a “qualified technician” a state police officer would be required to receive such training., OPINION No. 82-329, La. Atty. Gen. Op. No. 1982-329; 1982 La. AG LEXIS 598.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Presumptions in the Criminal Law of Louisiana. 52 Tul. L. Rev. 793 (June, 1978).

§ 664. Persons qualified to make test.

A. When a person submits to a blood test at the request of a law enforcement officer under the provisions of this Part, only a physician, physician assistant, registered nurse, emergency medical technician, chemist, nurse practitioner, or other qualified technician may withdraw blood for the purpose of determining the alcoholic content or presence of any abused or illegal controlled dangerous substances therein. No law enforcement officer who is not otherwise qualified as a physician, physician assistant, registered nurse, emergency medical technician, chemist, nurse practitioner, or other qualified technician may withdraw blood for the purpose of determining, or of having determined, the alcoholic content or presence of any abused or illegal controlled dangerous substances therein. This limitation shall not apply to the taking of breath specimens. Only procedures approved and promulgated by the Department of Public Safety and Corrections may be used in the analysis of blood, urine, breath, or other bodily substance.

B. After submitting to the chemical test, the person tested may have a physician, physician assistant, chemist, registered nurse, emergency medical technician, nurse practitioner, or other qualified technician of his own choosing administer a chemical test or tests in addition to any administered at the direction of a law enforcement officer. The cost of any such additional test shall be at the expense of the tested person. After being advised of this right as provided in R.S. 32:661(C), he shall be given the opportunity to telephone and request a qualified person to administer such test. The failure or inability of the person to obtain an additional test shall not preclude the admission of evidence relating to the test or tests taken at the direction of a law enforcement officer, unless said person was denied rights guaranteed to him by law.

C. No person who administers any such test upon the request of a law enforcement officer as herein defined, no hospital in or with which such person is employed or otherwise associated or in which such test is administered, and no other person, firm, or corporation by whom or which such person is employed or is in any way associated, shall be in any wise criminally liable for the administration of such test, or civilly liable in damages to the person tested. (Added by Acts 1968, No. 273, § 14; Amended by Acts 1972, No. 534, § 1; Acts 1986, No. 263, § 1; Acts 1987, No. 338, § 1; Acts 1987, No. 767, § 1; Acts 1990, No. 68, § 1; Acts 1999, No. 888, § 1, eff. Aug. 15, 1999; Acts 1999, No. 1212, § 1, eff. Aug. 15, 1999; Acts 2007, No. 96, § 1, eff. Aug. 15, 2007.)

2007 Amendments. — Acts 2007, No. 96, § 1, effective August 15, 2007, substituted “physician, physician assistant ... or any other qualified technician” for “physician, registered nurse, qualified technician, or chemist” twice in (A); and substituted “physician, physician assistant ... qualified technician” for “physician or a qualified technician, chemist, registered nurse, or other qualified person” in (B).

1999 Amendments. — Acts 1999, No. 888, § 1, effective August 15, 1999, in (B), substituted “After submitting to the chemical test, the person tested” for “The person tested” at the beginning of the subsection, and inserted the second sentence.

Acts 1999, No. 1212, § 1, effective August 15, 1999, added “Only procedures approved and promulgated by the Department of Public Safety and Corrections may be used in the analysis of blood, urine, breath, or other bodily substance” at the end of (A); in (B) substituted “a” for “the,” inserted “of the person,” deleted “by a person” following “test,” substituted a comma for a period following “officer,” added “unless said person was denied rights guaranteed to him by law” at the end.

CROSS REFERENCES

Louisiana Law. — Witness fees to off-duty law enforcement officers, see La. R.S. 15:255.

Refusal to submit to chemical test; submission to chemical tests; exception; effects of, see La. R.S. 32:666.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — Although La. Rev. Stat. Ann. § 32:664 requires a person withdrawing blood be a physician, registered nurse, qualified technician or chemist, it was not reversible error to allow an individual to testify about a blood sample he took from a DWI defendant when the individual took the blood after he had taken his medical boards, but before he had received his results. State v. Chapman, 625 So. 2d 1351, 1993 La. App. LEXIS 3357 (Nov. 3, 1993), writ of certiorari denied by La. 93-2995, 634 So. 2d 402, 1994 La. LEXIS 618 (La. Mar. 11, 1994).

Trial court properly admitted the result of the defendant’s blood alcohol level test because the witness that drew the defendant’s blood was a qualified technician; the witness was employed and one of her duties was to draw blood. State v. Fortner, 478 So. 2d 673, 1985 La. App. LEXIS 10068 (Oct. 30, 1985).

Under La. Rev. Stat. Ann. § 32:664, a cardiopulmonary profusionist who had five years training as a phlebotomist was considered a “qualified technician” for purposes of withdrawing blood to determine alcoholic content. State v. Welch, 468 So. 2d 599, 1985 La. App. LEXIS 8563 (Apr. 3, 1985), writ of certiorari denied by 474 So. 2d 1303, 1985 La. LEXIS 9339 (La. 1985).

In a driving while intoxicated prosecution, the results of a blood test could not be given any evidentiary weight unless the State showed that the blood sample was taken and analyzed by persons who had the requisite qualifications and certification. State v. Bruins, 315 So. 2d 293, 1975 La. LEXIS 4407 (June 25, 1975).

La. Rev. Stat. Ann. § 32:664 did not authorize a medical technician who did not have a permit from the department of health to analyze blood taken from a driver charged with driving under the influence of alcoholic beverages or to testify concerning that analysis because the section only defined the persons who might draw blood and did not deal with who might perform the analysis. State v. Junell, 308 So. 2d 780, 1975 La. LEXIS 5166 (Feb. 24, 1975).

•••• Blood Alcohol & Field Sobriety

••••• Implied Consent

•••••• General Overview. — La. Rev. Stat. Ann. § 32:664(B) specifically provides that defendant’s failure to invoke the right to obtain an additional test does not preclude the admission of the test results of the sample obtained by law enforcement officers. State v. Bennett, 498 So. 2d 230, 1986 La. App. LEXIS 8314 (Nov. 12, 1986).

• Pretrial Motions & Procedures

•• Suppression of Evidence. — Defendant was not entitled to the suppression of chemical tests results because the advice of rights form and a trooper advised him of the consequences under La. Rev. Stat. Ann. § 32:661 of submitting to the blood test, which showed a blood alcohol level of .12 percent, and of his right under La. Rev. Stat. Ann. § 32:664(B) to take an additional test, which he failed to invoke. State v. Bennett, 498 So. 2d 230, 1986 La. App. LEXIS 8314 (Nov. 12, 1986).

• Trials

•• Defendant’s Rights

••• Right to Compulsory Process. — Defendant convicted of driving an empty school bus while intoxicated was not deprived of his right to present a defense under La. Const. art. 1, § 16 (1974), because there was no evidence in the record to support defendant’s claim that he was refused a request to have an independent lab test his blood alcohol level as permitted by La. Rev. Stat. Ann. § 32:664(B). State v. Easley, 517 So. 2d 363, 1987 La. App. LEXIS 11041 (Dec. 8, 1987).

EVIDENCE

• Demonstrative Evidence

•• Admissibility. — Although La. Rev. Stat. Ann. § 32:664 requires a person withdrawing blood be a physician, registered nurse, qualified technician or chemist, it was not reversible error to allow an individual to testify about a blood sample he took from a DWI defendant when the individual took the blood after he had taken his medical boards, but before he had received his results. State v. Chapman, 625 So. 2d 1351, 1993 La. App. LEXIS 3357 (Nov. 3, 1993), writ of certiorari denied by La. 93-2995, 634 So. 2d 402, 1994 La. LEXIS 618 (La. Mar. 11, 1994).

• Scientific Evidence

•• Blood Alcohol. — Under La. Rev. Stat. Ann. § 32:666 and La. Rev. Stat. Ann. § 32:664, in all cases where a traffic fatality has occurred or where a person has sustained serious bodily injury as a result, a blood test must be administered; even though a blood test should have been administered, the fact that the trooper administered a chemical test did not fully hinder plaintiffs from pursuing their civil remedy. Bass v. Daves, 753 So. 2d 991, 2000 La. App. LEXIS 355 (Mar. 3, 2000).

The State sufficiently complied with La. Rev. Stat. Ann. § 32:664 where a trooper testified that he knew the person who drew defendant’s blood to be a physician. State v. Blanchard, 498 So. 2d 211, 1986 La. App. LEXIS 8284 (Nov. 12, 1986).

Testing kit for blood alcohol content satisfied the requirements of the Department of Public Safety rules because the type of kit specified in the rules was only a foundational requirement for admission of the blood test result; additionally, the officer who took the blood was deemed a qualified technician under La. Rev. Stat. Ann. § 32:664 because he had undergone training in how to take blood for such purpose. State v. Taylor, 483 So. 2d 250, 1986 La. App. LEXIS 6168 (Feb. 20, 1986).

Trial court properly admitted the result of the defendant’s blood alcohol level test because the witness that drew the defendant’s blood was a qualified technician; the witness was employed and one of her duties was to draw blood. State v. Fortner, 478 So. 2d 673, 1985 La. App. LEXIS 10068 (Oct. 30, 1985).

Under La. Rev. Stat. Ann. § 32:664, a cardiopulmonary profusionist who had five years training as a phlebotomist was considered a “qualified technician” for purposes of withdrawing blood to determine alcoholic content. State v. Welch, 468 So. 2d 599, 1985 La. App. LEXIS 8563 (Apr. 3, 1985), writ of certiorari denied by 474 So. 2d 1303, 1985 La. LEXIS 9339 (La. 1985).

In a driving while intoxicated prosecution, the results of a blood test could not be given any evidentiary weight unless the State showed that the blood sample was taken and analyzed by persons who had the requisite qualifications and certification. State v. Bruins, 315 So. 2d 293, 1975 La. LEXIS 4407 (June 25, 1975).

La. Rev. Stat. Ann. § 32:664 did not authorize a medical technician who did not have a permit from the department of health to analyze blood taken from a driver charged with driving under the influence of alcoholic beverages or to testify concerning that analysis because the section only defined the persons who might draw blood and did not deal with who might perform the analysis. State v. Junell, 308 So. 2d 780, 1975 La. LEXIS 5166 (Feb. 24, 1975).

•• Blood & Bodily Fluids. — La. Rev. Stat. Ann. §§ 32:663 and 664, which provide that when a person submits to a blood test under the driving while intoxicated statute, only a qualified technician, physician or registered nurse or chemist can withdraw the blood, were inapplicable to the foundation needed to admit test results on the victim’s blood as demonstrative evidence. State v. Magee, 487 So. 2d 1233, 1986 La. App. LEXIS 6311 (Mar. 5, 1986), writ denied by 488 So. 2d 1018, 1986 La. LEXIS 6545 (La. 1986), writ denied by La. 94-2991, 683 So. 2d 263, 1996 La. LEXIS 3105 (La. Nov. 8, 1996).

•• Toxicology. — Defendant convicted of driving an empty school bus while intoxicated was not deprived of his right to present a defense under La. Const. art. 1, § 16 (1974), because there was no evidence in the record to support defendant’s claim that he was refused a request to have an independent lab test his blood alcohol level as permitted by La. Rev. Stat. Ann. § 32:664(B). State v. Easley, 517 So. 2d 363, 1987 La. App. LEXIS 11041 (Dec. 8, 1987).

GOVERNMENTS

• State & Territorial Governments

•• Police Power. — Under La. Rev. Stat. Ann. § 32:666 and La. Rev. Stat. Ann. § 32:664, in all cases where a traffic fatality has occurred or where a person has sustained serious bodily injury as a result, a blood test must be administered; even though a blood test should have been administered, the fact that the trooper administered a chemical test did not fully hinder plaintiffs from pursuing their civil remedy. Bass v. Daves, 753 So. 2d 991, 2000 La. App. LEXIS 355 (Mar. 3, 2000).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A “qualified technician” under R.S. 32:664(A) is one who is particularly skilled by training at the task of withdrawing blood as recognized by the fields of medicine & science and in order to be certified as a “qualified technician” a state police officer would be required to receive such training., OPINION No. 82-329, La. Atty. Gen. Op. No. 1982-329; 1982 La. AG LEXIS 598.

An individual directed to undergo a blood test under R.S. 32:661 does not have a right to have his own test administered before the test directed by the police. R.S. 32:664(B) does not require the police to provide transportation to the qualified personnel of the individual’s choice for an additional test., OPINION NO 88-142, La. Atty. Gen. Op. No. 1988-142; 1988 La. AG LEXIS 202.

An officer who has arrested an individual for driving while intoxicated may use reasonable force to extract blood from the arrestee if there has been a fatality or serious bodily injury. If a hospital refuses to draw blood as requested by an officer without consent of the arrestee, the officer must seek a court order., OPINION NUMBER 90-254, La. Atty. Gen. Op. No. 1990-254; 1990 La. AG LEXIS 309.

TREATISES AND LAW REVIEWS

General Treatises. — Defense of Drunk Driving Cases: Criminal, Civil § 4.07 > Implied Consent Legislation > Implied Consent Is Not Necessarily Informed Consent.

Defense of Drunk Driving Cases: Criminal, Civil § 5.01 > Constitutional and Statutory Right of Defendant to a Chemical Test > Exculpatory Value of Chemical Test Evidence.

Defense of Drunk Driving Cases: Criminal, Civil § 5.03 > Constitutional and Statutory Right of Defendant to a Chemical Test > Statutory Right to Chemical Test.

Defense of Drunk Driving Cases: Criminal, Civil § 28.02 > Admissibility of Chemical Test Results > Statutory Prerequisites to Admissibility of Chemical Test Results.

Louisiana Law Reviews. — Comment: Disclosure of Medical Information Under Louisiana and Federal Law. 65 Tul. L. Rev. 169 (November, 1990).

§ 665. Furnishing of information to person tested.

Upon the request of the person who submits to a chemical test or tests at the request of a law enforcement officer, results concerning the test or tests shall be made available to him or his attorney. (Added by Acts 1968, No. 273, § 14. Acts 1984, No. 409, § 1.)

JUDICIAL DECISIONS
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EVIDENCE

• Scientific Evidence

•• Blood Alcohol

EVIDENCE

• Scientific Evidence

•• Blood Alcohol. — Trial court did not err in admitting a photoelectric intoximeter certificate into evidence; although La. Rev. Stat. Ann. § 32:665 required that, upon the request of the person who submitted to a chemical test, full information concerning that test be made available to that person or his attorney, there was no requirement that the State notify defendant of its intention to introduce into evidence the photoelectric intoximeter certificate. State v. McCoy, 457 So. 2d 887, 1984 La. App. LEXIS 9708 (Oct. 10, 1984).

§ 666. Refusal to submit to chemical test; submission to chemical tests; exception; effects of.

A. (1) (a) (i) When a law enforcement officer has probable cause to believe that a person has violated R.S. 14:98, 98.1, or any other law or ordinance that prohibits operating a vehicle while intoxicated, that person may not refuse to submit to a chemical test or tests if he has refused to submit to such test or tests on two previous and separate occasions of any previous such violation or in any case wherein a fatality has occurred or a person has sustained serious bodily injury in a crash involving a motor vehicle, aircraft, watercraft, vessel, or other means of conveyance. Serious bodily injury means bodily injury which involves unconsciousness, protracted and obvious disfigurement, or protracted loss or impairment of the function of a bodily member, organ, or mental faculty, or a substantial risk of death. The law enforcement officer shall direct that a chemical test or tests be conducted of a person’s blood, urine, or other bodily substance, or perform a chemical test of such person’s breath, for the purpose of determining the alcoholic content of his blood and the presence of any abused substance or controlled substance as set forth in R.S. 40:964 in his blood in such circumstances. The officer may direct a person to submit to a breath test, and if indicated, an additional blood test for the purpose of testing for the presence of alcohol, abused substances, and controlled dangerous substances. A refusal of any such test or tests shall result in the suspension of driving privileges as provided by the provisions of this Part. A physician, physician assistant, registered nurse, emergency medical technician, chemist, nurse practitioner, or other qualified technician shall perform a chemical test in accordance with the provisions of R.S. 32:664 when directed to do so by a law enforcement officer.

(ii) As used in this Section “law enforcement officer” shall include but not be limited to any commissioned local or state police officer, wildlife enforcement agent, sheriff, deputy sheriff, marshal, deputy marshal, or state park warden.

(b) The law enforcement officer shall inform the person who is required to submit to such testing of the consequences of a refusal to submit to any testing as required by this Paragraph.

(c) Any person who refuses to submit to a chemical test as required by the provisions of this Paragraph shall be fined not less than three hundred dollars nor more than one thousand dollars and imprisoned for not less than ten days nor more than six months. Imposition or execution of sentence shall not be suspended unless:

(i) The offender is placed on probation with a minimum condition that he serve two days in jail and participate in a court-approved substance abuse program and participate in a court-approved driver improvement program; or

(ii) The offender is placed on probation with a minimum condition that he perform four eight-hour days of court-approved community service activities, at least half of which shall consist of participation in a litter abatement or collection program, participate in a court-approved substance abuse program, and participate in a court-approved driver improvement program. An offender who participates in a litter abatement or collection program pursuant to this Subparagraph shall have no cause of action for damages against the entity conducting the program or supervising his participation therein, including a municipality, parish, sheriff, or other entity, nor against any official, employee, or agent of such entity, for any injury or loss suffered by him during or arising out of his participation in the program, if such injury or loss is a direct result of the lack of supervision or act or omission of the supervisor, unless the injury or loss was caused by the intentional or grossly negligent act or omission of the entity or its official, employee, or agent.

(2) In all cases other than those in Paragraph (1) of this Subsection, a person under arrest for a violation of R.S. 14:98, 98.1, or other law or ordinance that prohibits operating a vehicle while intoxicated may refuse to submit to such chemical test or tests, after being advised of the consequences of such refusal as provided for in R.S. 32:661(C), subject to the following:

(a) His license shall be seized under the circumstances provided in R.S. 32:667.

(b) If he is a resident without a license or permit to operate a motor vehicle in this state, the department shall deny the issuance of a license or permit to such person for a period of six months after the date of the alleged violation.

(c) Evidence of his refusal shall be admissible in any criminal action or proceeding arising out of acts alleged to have been committed while the person, regardless of age, was driving or in actual physical control of a motor vehicle upon the public highways of this state while under the influence of alcoholic beverages or any abused substance or controlled dangerous substance as set forth in R.S. 40:964. Additionally, evidence of his refusal shall be admissible in any criminal action or proceeding arising out of acts alleged to have been committed while the person under twenty-one years of age was driving or in actual physical control of a motor vehicle upon the public highways of this state after having consumed alcoholic beverages. However, such evidence shall not be admissible in a civil action or proceeding other than to suspend, revoke, or cancel his driving privileges.

(3) In all cases where a person is under arrest for a violation of R.S. 14:98, 98.1, or other law or ordinance that prohibits operating a vehicle while intoxicated who refuses to submit to a chemical test or tests if he has refused to submit to a chemical test on two previous and separate occasions of any previous such violation shall be advised that the consequences of such refusal shall be subject to criminal penalties under the provisions of R.S. 14:98.2.

B. In each instance that a person submits or refuses to submit to a chemical test, after being advised of the consequences of such refusal or submission as provided for in R.S. 32:661(C), the officer shall submit a report in a form approved by the secretary. The officer shall certify that he had reasonable grounds to believe that the arrested person had been driving or was in actual physical control of a motor vehicle upon the public highways of this state while under the influence of alcoholic beverages or any abused or illegal controlled dangerous substance as set forth in R.S. 40:964, that he had followed the procedure in informing such person of his rights under R.S. 32:661(C), and that such person had submitted to the test or refused to submit to the test upon the request of the officer. In the case of a submission to the test, the officer shall provide complete information regarding the test as may be available at the time the certified report is completed.

C. In cases where electronic signatures are used, the officer shall affix his electronic signature to the report in the manner approved by the Department of Public Safety and Corrections. (Acts 1983, No. 632, § 1, eff. Jan. 1, 1984; Acts 1985, No. 194, § 1, eff. July 6, 1985; Acts 1985, No. 816, § 1; Acts 1987, No. 338, § 1; Acts 1992, No. 671, § 1; Acts 1993, No. 987, § 1; Acts 1997, No. 1296, § 3, eff. July 15, 1997; Acts 1997, No. 1297, § 1, eff. July 15, 1997; Acts 1999, No. 1146, § 1, eff. Aug. 15, 1999; Acts 2001, No. 808, § 1, eff. Aug. 15, 2001; Acts 2003, No. 533, § 1, eff. Aug. 15, 2003; Acts 2003, No. 543, § 2, eff. Aug. 15, 2003; Acts 2004, No. 218, § 1, eff. Aug. 15, 2004; Acts 2007, No. 413, § 1, eff. Aug. 15, 2007; Acts 2008, No. 240, § 1, eff. Aug. 15, 2008; Acts 2012, No. 592, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 592 inserted “or tests” wherever it appears in the first and third sentences of (A)(1)(a)(i), in the introductory language of (A)(2), and in (A)(3); inserted the fourth and fifth sentences of (A)(1)(a)(i); and made stylistic changes.

2008 Amendments. — Acts 2008, No. 240, § 1, effective August 15, 2008, in (B), deleted “sworn” preceding “report in a form approved by the secretary,” inserted “The officer shall certify,” and substituted “certified report” for “sworn report” and rewrote (C).

2007 Amendments. — Acts 2007, No. 413, § 1, effective August 15, 2007, substituted “physician assistant, registered nurse, emergency medical technician, chemist, nurse practitioner, or other qualified technician” for “A physician, registered nurse, qualified technician, or chemist” in (A)(1)(a)(i).

2004 Amendments. — Acts 2004, No. 218, § 1, effective August 15, 2004, added (C).

2003 Amendments. — Acts 2003, No. 533, § 1, effective August 15, 2003, redesignated former (A) as (A)(1)(a)(i); designated the last sentence of former (A) as (2), redesignated remaining subsections accordingly; rewrote (A)(1)(a)(i), which read: “When a law enforcement officer has probable cause to believe that a person has violated R.S. 14:98, R.S. 14:98.1, or any other law or ordinance that prohibits operating a vehicle while intoxicated, that person may not refuse to submit to a chemical test in any case wherein a traffic fatality has occurred or a person has sustained serious bodily injury. Serious bodily injury means bodily injury which involves unconsciousness, protracted and obvious disfigurement, or protracted loss or impairment of the function of a bodily member, organ, or mental faculty, or a substantial risk of death. The law enforcement officer shall direct that a chemical test be conducted in such circumstances. A physician, registered nurse, qualified technician, or chemist shall perform a chemical test in accordance with the provisions of R.S. 32:664 when directed to do so by a law enforcement officer. In all other cases, a person under arrest for a violation of R.S. 14:98, R.S. 14:98.1, or other law or ordinance that prohibits operating a vehicle while intoxicated may refuse to submit to such chemical test, after being advised of the consequences of such refusal as provided for in R.S. 32:661(C), subject to the following”; added (A)(1)(b); added (A)(1)(c).

Acts 2003, No. 543, § 2, effective August 15, 2003, redesignated former (A) as (A)(1); and inserted “if he has refused to submit to such test on two previous and separate occasions of any previous such violation or” in (A)(1); designated (A)(2), and substituted “In all cases other than those in Paragraph (1) of this Subsection” for “In all other cases”; added (A)(3) and redesignated former (A)(1) through (A)(3) as (A)(2)(a) through (A)(2)(c), respectively.

2001 Amendments. — Acts 2001, No. 808, § 1, effective August 15, 2001, in (A), rewrote this first sentence, which read: “A person under arrest for a violation of R.S. 14:98, R.S. 14:98.1, or any other law or ordinance that prohibits operating a vehicle while intoxicated may not refuse to submit to a chemical test in any case wherein a traffic fatality has occurred or a person has sustained serious bodily injury,” and added the second sentence.

1999 Amendments. — Acts 1999, No. 1146, § 1, effective August 15, 1999, in the section heading, inserted “submission to chemical tests”; rewrote the existing provision (B) which read “In each instance that a person refuses to submit to a chemical test, after being advised of the consequences of such refusal as provided for in R.S. 32:661(C), the officer shall submit a sworn report in a form approved by the secretary that he had reasonable grounds to believe that the arrested person had been driving or was in actual physical control of a motor vehicle upon the public highways of this state while under the influence of alcoholic beverages or any abused or illegal controlled dangerous substance as set forth in R.S. 40:964, that he had followed the procedure in informing such person of his rights under R.S. 32:661(C), and that such person had refused to submit to the test upon the request of the officer.”

CROSS REFERENCES

Louisiana Law. — False certification of arrest documents, see La. R.S. 14:126.4.

Seizure of license; circumstances; temporary license, see La. R.S. 32:667.

Suspension of nonresident’s operating privilege; notification to state of residence, see La. R.S. 32:669.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — Whether behavioral manifestations are sufficient to support a charge of driving while intoxicated must be determined on a case-by-case basis: refusal to take the Intoxilyzer test is admissible as evidence of intoxication under La. Rev. Stat. Ann. § 32:666, intoxication is an observable condition about which a witness may testify, it is not necessary that a conviction be based upon a blood or breath alcohol test, and the observations of an arresting officer may be sufficient to establish the defendant’s guilt. State v. Loisel, 812 So. 2d 822, 2002 La. App. LEXIS 602 (Mar. 6, 2002), writ denied by La. 2002-0928, 817 So. 2d 98, 2002 La. LEXIS 1646 (La. May 31, 2002).

•••• Blood Alcohol & Field Sobriety

••••• Implied Consent

•••••• General Overview. — A person under arrest for a violation of La. Rev. Stat. Ann. § 14:98, La. Rev. Stat. Ann. § 14:98.1 or other law or ordinance that prohibited operating a vehicle while intoxicated could refuse to submit to such chemical test after being advised of the consequences of such refusal; the failure of an officer to advise an alleged drunk driver of this right was a failure to implement La. Rev. Stat. § 32:661(C)(1) and La. Rev. Stat. § 32:666(A), thus suppression of the chemical test results pursuant to La. Code Crim. Proc. Ann. art. 3 and La. Code Crim. Proc. Ann. art. 703 was proper in such a case since the right to refuse testing was given by legislative mandate, La. Civ. Code Ann. art. 2. State v. Alcazar, 784 So. 2d 1276, 2001 La. LEXIS 1162 (May 15, 2001).

Plaintiff was adequately advised of the consequences of refusing to submit to a chemical test for intoxication as required by La. Rev. Stat. Ann. § 32:661(C) even though the police officer had circled certain portions of the form advising her of her rights because the circles merely emphasized the consequences of failing to submit. Moreover, the police officer gave her verbal notice of the contents of the form on two occasions. Rucker v. Lynn, 595 So. 2d 1259, 1992 La. App. LEXIS 653 (Mar. 17, 1992), writ of certiorari denied by 600 So. 2d 644, 1992 La. LEXIS 2217 (La. 1992).

There was no trial court error in the finding that a police officer’s failure to strictly comply with La. Rev. Stat. Ann. § 32:666(B) did not constitute grounds for setting aside the Department of Correction’s suspension of a motorist’s license; there was no jurisprudence indicating that strict compliance with the affidavit aspect of the implied consent statutes, La. Rev. Stat. Ann. § 32:661 et seq., was necessary for a valid suspension, and La. Rev. Stat. Ann. § 32:668 did not specify that the information reviewed under La. Rev. Stat. Ann. § 32:668(A)(1)-(6) had to be contained in an affidavit. Cannizzaro v. Louisiana Dep’t of Public Safety & Corrections, 541 So. 2d 931, 1989 La. App. LEXIS 507 (Mar. 15, 1989).

Defendant was not entitled to the suppression of chemical tests for alcohol to which his consent was not necessary, pursuant to La. Rev. Stat. Ann. § 32:666, because defendant had been arrested for driving while intoxicated, a triple fatality had occurred, and defendant was not able to take a field sobriety test as a result of his pain and injuries, incoherency, and extreme behavior that required hospital staff to forcibly restrain him. State v. Bennett, 498 So. 2d 230, 1986 La. App. LEXIS 8314 (Nov. 12, 1986).

• Pretrial Motions & Procedures

•• Suppression of Evidence. — A person under arrest for a violation of La. Rev. Stat. Ann. § 14:98, La. Rev. Stat. Ann. § 14:98.1 or other law or ordinance that prohibited operating a vehicle while intoxicated could refuse to submit to such chemical test after being advised of the consequences of such refusal; the failure of an officer to advise an alleged drunk driver of this right was a failure to implement La. Rev. Stat. § 32:661(C)(1) and La. Rev. Stat. § 32:666(A), thus suppression of the chemical test results pursuant to La. Code Crim. Proc. Ann. art. 3 and La. Code Crim. Proc. Ann. art. 703 was proper in such a case since the right to refuse testing was given by legislative mandate, La. Civ. Code Ann. art. 2. State v. Alcazar, 784 So. 2d 1276, 2001 La. LEXIS 1162 (May 15, 2001).

EVIDENCE

• Scientific Evidence

•• Blood Alcohol. — Defendant’s consent to the blood alcohol test was not necessary where a fatality and several serious injuries were involved. State v. Williams, 546 So. 2d 494, 1989 La. App. LEXIS 1088 (May 25, 1989), writ of certiorari denied by 553 So. 2d 470, 1989 La. LEXIS 2907 (La. 1989).

Pursuant to La. Rev. Stat. Ann. § 32:666, the State’s use of defendant’s refusal to submit to a blood test was proper because the police had probable cause to arrest defendant for driving while intoxicated. State v. Larsen, 489 So. 2d 324, 1986 La. App. LEXIS 6863 (May 12, 1986).

TORTS

• Transportation Torts

•• Motor Vehicles. — Under La. Rev. Stat. Ann. § 32:666 and La. Rev. Stat. Ann. § 32:664, in all cases where a traffic fatality has occurred or where a person has sustained serious bodily injury as a result, a blood test must be administered; even though a blood test should have been administered, the fact that the trooper administered a chemical test did not fully hinder plaintiffs from pursuing their civil remedy. Bass v. Daves, 753 So. 2d 991, 2000 La. App. LEXIS 355 (Mar. 3, 2000).

TRANSPORTATION LAW

• Private Vehicles

•• Operator Licenses

••• General Overview. — In an action by the State of Louisiana to suspend the driver’s license of a motor vehicle operator for allegedly driving while intoxicated by alcohol, a police officer had reasonable grounds to believe the operator was driving while intoxicated by alcohol under La. Rev. Stat. Ann. §§ 414(F)(4), 32:661(A), (C), 32:666, 32:667, and 32:668(A) and (C). Carmouche v. Department of Pub. Safety & Corrections, 618 So. 2d 1220, 1993 La. App. LEXIS 1919 (May 12, 1993).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — An officer who has arrested an individual for driving while intoxicated may use reasonable force to extract blood from the arrestee if there has been a fatality or serious bodily injury. If a hospital refuses to draw blood as requested by an officer without consent of the arrestee, the officer must seek a court order., OPINION NUMBER 90-254, La. Atty. Gen. Op. No. 1990-254; 1990 La. AG LEXIS 309.

TREATISES AND LAW REVIEWS

General Treatises. — Defense of Drunk Driving Cases: Criminal, Civil § 4.01 > Implied Consent Legislation > State Statutes on Implied Consent.

Defense of Drunk Driving Cases: Criminal, Civil § 4.02 > Implied Consent Legislation > Characteristics of Implied Consent Statutes.

Defense of Drunk Driving Cases: Criminal, Civil § 4.05 > Implied Consent Legislation > Arrest as Condition Precedent to Testing.

Defense of Drunk Driving Cases: Criminal, Civil § 6.02 > Constitutional Objections > Due Process.

Louisiana Law Reviews. — Article: Criminal Law. 46 La. L. Rev. 431 (January, 1986).

§ 667. Seizure of license; circumstances; temporary license.

A. When a law enforcement officer places a person under arrest for a violation of R.S. 14:98, R.S. 14:98.1, or a violation of a parish or municipal ordinance that prohibits operating a vehicle while intoxicated, and the person either refuses to submit to an approved chemical test for intoxication, or submits to such test and such test results show a blood alcohol level of 0.08 percent or above by weight or, if the person is under the age of twenty-one years, a blood alcohol level of 0.02 percent or above by weight, the following procedures shall apply:

(1) The officer shall seize the driver’s license of the person under arrest and shall issue in its place a temporary receipt of license on a form approved by the Department of Public Safety and Corrections. Such temporary receipt shall authorize the person to whom it has been issued to operate a motor vehicle upon the public highways of this state for a period not to exceed thirty days from the date of arrest or as otherwise provided herein.

(2) The temporary receipt shall also provide and serve as notice to the person that he has not more than fifteen days from the date of arrest to make written request to the Department of Public Safety and Corrections for an administrative hearing in accordance with the provisions of R.S. 32:668.

(3) In a case where a person submits to an approved chemical test for intoxication, but the results of the test are not immediately available, the law enforcement officer shall comply with Paragraphs (1) and (2) of this Subsection, and the person shall have fifteen days from the date of arrest to make written request for an administrative hearing. If after thirty days from the date of arrest the test results have not been received or if the person was twenty-one years of age or older on the date of arrest and the test results show a blood alcohol level of less than 0.08 percent by weight, then no hearing shall be held and the license shall be returned without the payment of a reinstatement fee. If the person was under the age of twenty-one years on the date of arrest and the test results show a blood alcohol level of less than 0.02 percent by weight, then no hearing shall be held and the license shall be returned without the payment of a reinstatement fee.

(4) If the vehicle is operable and a passenger in the vehicle who is not under the influence of alcohol has a valid driver’s license, the officer shall allow the passenger to take control of the vehicle and shall not order or procure towing services for the vehicle. If the vehicle does not create a hazard or obstruction to traffic and the motoring public, and if there is no passenger in the vehicle who possesses a valid driver’s license and who is not under the influence of alcohol, the officer, before ordering or procuring towing services, shall allow the arrestee a reasonable time and opportunity to contact another person to take possession or control of the vehicle on behalf of the arrestee. Reasonable time to notify and take possession of the vehicle shall be in the sole discretion of the officer. However, the law enforcement agency, the law enforcement officer, the state, and the political subdivision shall not be liable for damages, injuries, or deaths occasioned by the vehicle not being towed immediately or by another person taking possession or control of the vehicle on behalf of the arrestee. If a law enforcement officer violates the provisions of this Paragraph, his employing agency rather than the arrestee shall be responsible for the payment of any towing charges incurred.

B. If such written request is not made by the end of the fifteen-day period, the person’s license shall be suspended as follows:

(1) (a) Repealed by Acts 2009, No. 288, § 2, effective September 1, 2009.

(b) On or after September 30, 2003, if the person submitted to the test and the test results show a blood alcohol level of 0.08 percent or above by weight, his driving privileges shall be suspended for ninety days from the date of suspension on first offense violation, without eligibility for a hardship license for the first thirty days, and for three hundred sixty-five days from the date of suspension, without eligibility for a hardship license, on second and subsequent violations occurring within five years of the first offense. If the person was under the age of twenty-one years on the date of the test and the test results show a blood alcohol level of 0.02 percent or above by weight, his driving privileges shall be suspended for one hundred eighty days from the date of suspension.

(c) If the person submitted to the test and the test results show a blood alcohol level of 0.20 percent or above by weight, his driving privileges shall be suspended for two years from the date of suspension on first offense violation and for four years from the date of suspension for second offense violation.

(2) If the person refused to submit to the test, his driving privileges shall be suspended as follows:

(a) Except as otherwise provided in this Paragraph, one year from the date of suspension on a refusal.

(b) One year, without benefit of eligibility for a hardship license, in the event that a fatality occurred or a person sustained serious bodily injury as a result of an accident and the person’s intoxication is determined by a trier of fact to be the contributing factor of the fatality or serious bodily injury.

(c) (i) Two years from the date of suspension on the second and subsequent refusal occurring within five years of the date of a refusal to submit to the test.

(ii) Two years from the date of suspension on the second and subsequent refusal occurring within five years of the date of a refusal to submit to the test, without the benefit of eligibility for a hardship license in the event that a fatality occurred or a person sustained serious bodily injury as a result of an accident and the person’s intoxication is determined by a trier of fact to be the contributing factor of the fatality or serious bodily injury.

(3) (a) However, any licensee who has had his license suspended for a first or second offense of operating a motor vehicle while under the influence of alcoholic beverages under the provisions of this Subsection and who either refused to submit to the test or who submitted to the test and the test showed a blood alcohol level of less than 0.20 percent shall, upon proof to the Department of Public Safety and Corrections that his motor vehicle has been equipped with a functioning ignition interlock device, be immediately eligible for and shall be granted a restricted license. In the event that the department fails or refuses to issue the restricted driver’s license, the district court for the parish in which the licensee resides may issue an order directing the department to issue the restricted license either by ex parte order or after contradictory hearing.

(b) If the person submitted to the test as a result of a first violation and the test results show a blood alcohol level of 0.20 percent or above by weight, he shall be eligible for a hardship license during the entire period of the imposed two-year suspension after he has provided proof that his motor vehicle has been equipped with an ignition interlock device. A functioning ignition interlock device shall remain installed on his motor vehicle during the first twelve-month period of his driver’s license suspension.

(c) If the person submitted to the test as a result of a second violation and the test results show a blood alcohol level of 0.20 percent or above by weight, he shall be eligible for a hardship license during the entire four-year period of the suspension after he has provided proof that his motor vehicle has been equipped with an ignition interlock device. A functioning ignition interlock device shall remain installed on his motor vehicle during the first three-years of the four-year period of his driver’s license suspension.

(4) Repealed by Acts 2009, No. 288, § 2, effective September 1, 2009.

(5) For the purposes of this Section, driving privileges shall include, but not be limited to, the operation or physical control of a watercraft upon the waterways of this state. Any suspension or revocation of driving privileges provided for in this Section shall also prohibit the operation or physical control of a watercraft upon the waterways of this state during the time period of the suspension or revocation.

C. The department shall develop a uniform statewide form for temporary receipt of licenses which shall be used by all state and local law enforcement officials. The form shall be issued in duplicate to the person arrested to provide a means for him to request an administrative hearing.

D. (1) Upon receipt of a request for an administrative hearing, the Department of Public Safety and Corrections shall issue a document extending the temporary license, which shall remain in effect until the completion of administrative suspension, revocation, or cancellation proceedings. The Department of Public Safety and Corrections shall forward the record of the case to the division of administrative law for a hearing within sixty days of the date of arrest.

(2) Oversight review of rules and regulations promulgated by the secretary under the provisions of this Part shall be conducted by the House Committee on Transportation, Highways and Public Works and the Senate Committee on Transportation, Highways and Public Works.

E. The division of administrative law shall provide for a hearing to determine suspension or revocation of driving privileges. A continuance may be granted for good cause shown.

F. When a license has been suspended under the provisions of this Section and the person is also convicted of or pleads guilty to an offense arising out of the same occurrence, any suspension of license imposed for such offense shall run concurrently with the suspension provided by this Section and the total period of suspension shall not exceed the longer of the two periods.

G. Notwithstanding the provisions of any other law, any person whose license has been suspended under the provisions of this Section, shall, after completion of the period of suspension, be required to pay a reinstatement fee of fifty dollars to the department for the return of his license.

H. (1) When any person’s driver’s license has been seized, suspended, or revoked, and the seizure, suspension, or revocation is connected to a charge or charges of violation of a criminal law, and the charge or charges do not result in a conviction, plea of guilty, or bond forfeiture, the person charged shall have his license immediately reinstated and shall not be required to pay any reinstatement fee if at the time for reinstatement of driver’s license, it can be shown that the criminal charges have been dismissed or that there has been a permanent refusal to charge a crime by the appropriate prosecutor or there has been an acquittal. If, however, at the time for reinstatement, the licensee has pending against him criminal charges arising from the arrest which led to his suspension or revocation of driver’s license, the reinstatement fee shall be collected. Upon subsequent proof of final dismissal or acquittal, other than under Article 893 or 894 of the Code of Criminal Procedure, the licensee shall be entitled to a reimbursement of the reinstatement fee previously paid. In no event shall exemption from this reinstatement fee or reimbursement of a reinstatement fee affect the validity of the underlying suspension or revocation.

(2) If a licensee qualifies for the exemption from the reinstatement fee or for a reimbursement of the reinstatement fee as provided in Paragraph (1) of this Subsection, the licensee shall receive credit for the unexpired portion of the license which was seized, and shall be exempt from the payment of, or shall receive reimbursement for the payment of, the duplicate license fee and the handling fee with regard to the license which was seized.

(3) Paragraph (1) of this Subsection shall not apply to a person who refuses to submit to an approved chemical test upon a second or subsequent arrest for R.S. 14:98 or 14:98.1, or a parish or municipal ordinance that prohibits driving a motor vehicle while operating a vehicle. However, this Paragraph shall not apply if the second or subsequent arrest occurs more than ten years after the prior arrest.

I. (1) In addition to any other provision of law, an ignition interlock device shall be installed in any motor vehicle operated by any of the following persons whose driver’s license has been suspended in connection with the following circumstances as a condition of the reinstatement of such person’s driver’s license:

(a) Any person who has refused to submit to an approved chemical test for intoxication, after being requested to do so, for a second violation of R.S. 14:98 or 98.1 or a parish or municipal ordinance that prohibits operating a vehicle while intoxicated and whose driver’s license has been suspended in accordance with law.

(b) Any person who has submitted to an approved chemical test for intoxication where the results indicate a blood alcohol level of 0.08 percent or above and whose driver’s license has been suspended in accordance with the law for a violation occurring within five years of the first violation.

(c) Any person who is arrested for a violation of R.S. 14:98, R.S. 14:98.1, or a parish or municipal ordinance that prohibits operating a vehicle while intoxicated and is involved, as a driver, in a traffic crash which involves moderate bodily injury or serious bodily injury as defined in R.S. 32:666(A).

(d) Any person who is arrested for a violation of R.S. 14:98, R.S. 14:98.1, or a parish or municipal ordinance that prohibits operating a vehicle while intoxicated and a minor child twelve years of age or younger was a passenger in the motor vehicle at the time of the commission of the offense.

(2) As to any person enumerated in Paragraph (1) of this Subsection, the ignition interlock device shall remain on the motor vehicle for a period of not less than six months. The ignition interlock device may be installed either prior to the reinstatement of the driver’s license, if the person has lawfully obtained a restricted driver’s license, or as a condition of the reinstatement of the driver’s license. When the driver’s license is suspended as described in this Subsection, the ignition interlock device shall remain on the motor vehicle for the same period as the suspension, with credit for time when the interlock device was installed and functioning as part of a restricted driver’s license.

(3) The provisions of this Subsection shall not abrogate any other provision of law regarding the installation and maintenance of ignition interlock devices.

(4) When an ignition interlock device is required as a condition of reinstatement, the office of motor vehicles shall designate a restriction code and place such code on the license of a driver who is required to have an ignition interlock installed and maintained as a condition of reinstatement.

J. Upon notice to the department that a driver has prematurely removed or disabled, or caused to be prematurely removed or disabled, an ignition interlock device required as condition of reinstatement pursuant to Subsection I of this Section, the department shall mail notice to the driver that his license is suspended until such time as the department receives sufficient proof that the driver has had the ignition interlock device properly reinstalled and paid all applicable reinstatement fees. Upon reinstatement, the driver shall receive credit only for the time period when the ignition interlock device was installed and functioning. (Acts 1983, No. 632, § 1, eff. Jan. 1, 1984; Acts 1984, No. 409, § 1; Acts 1985, No. 194, § 1, eff. July 6, 1985; Acts 1985, No. 816, § 1; Acts 1985, No. 572, § 1; Acts 1990, No. 932, § 1; Acts 1992, No. 605, § 1; Acts 1993, No. 17, § 1, eff. May 18, 1993; Acts 1993, No. 453, § 1; Acts 1994, 3rd Ex. Sess., No. 20, § 2; Acts 1995, No. 516, § 1; Acts 1995, No. 520, § 2; Acts 1995, No. 1070, § 1; Acts 1997, No. 1184, § 1, eff. Aug. 15, 1997; Acts 1997, No. 1296, § 3, eff. July 15, 1997; Acts 1997, No. 1297, § 1, eff. July 15, 1997; Acts 1999, No. 1212, § 1, eff. Aug. 15, 1999; Acts 2000, 1st Ex. Sess., No. 91, § 1, eff. June 6, 2000; Acts 2001, No. 781, § 4, eff. Sept. 30, 2003; Acts 2001, No. 808, § 1, eff. Aug. 15, 2001; Acts 2003, No. 535, § 3, eff. Aug. 15, 2003; Acts 2003, No. 800, § 2, eff. Aug. 15, 2003; Acts 2007, No. 413, § 1, eff. Aug. 15, 2007; Acts 2008, No. 647, § 1, eff. Aug. 15, 2008; Acts 2009, No. 288, §§ 1, 2, eff. Sept. 1, 2009; Acts 2009, No. 513, § 1, eff. Aug. 15, 2009; Acts 2010, No. 405, § 1, eff. Jan. 1, 2011; Acts 2010, No. 844, § 1, eff. Aug. 15, 2010; Acts 2012, No. 663, § 1, eff. June 7, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 663 added (H)(3).

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute made a stylistic change in (J), as amended by Acts 2010, No. 844, § 1.

2010 Amendments. — The 2010 amendment by No. 405 added (I)(4).

The 2010 amendment by No. 844 added (J).

2009 Amendments. — The 2009 amendment by No. 288 deleted (B)(1)(a); rewrote (B)(2); and deleted (B)(4).

The 2009 amendment by No. 513 added (B)(5).

2008 Amendments. — Acts 2008, No. 647, §, effective August 15, 2008, rewrote (D) and (E).

2007 Amendments. — Acts 2007, No. 413, § 1, effective August 15, 2007, in (I)(1)(a), substituted “R.S. 14:98 or 98.1” for “R.S. 14:98, R.S. 14:98.1,” and substituted “accordance with the law” for “the provisions of this Section”; substituted “the law for a violation” for “the provisions of this Section for a second or subsequent violation” in (I)(1)(b); and added the last sentence in (I)(2).

2003 Amendments. — Acts 2003, No. 535, § 3, effective August 15, 2003, added (B)(1)(c) and redesignated all subparagraphs accordingly; in (B)(1)(a), substituted “Until September 30, 2003, if the person submitted to” for “If the person submitted to”; in (B)(1)(b), substituted “On or after September 30, 2003, if the person submitted to” for “If the person submitted to”; redesignated former (B)(3) as (B)(3)(a); inserted “and who either refused to submit to the test or who submitted to the test and the test showed a blood alcohol level of less than 0.20 percent” in (B)(3)(a); added (B)(3)(b); and added (B)(3)(c).

Acts 2003, No. 800, § 2, effective August 15, 2003, added (L).

2001 Amendments. — Acts 2001, No. 808, § 1, effective August 15, 2001, substituted “Notwithstanding the provisions of R.S. 32:666(A), if the person” for “If the person” in (B)(4).

2000 Amendments. — Acts 2000, 1st. Ex. Sess., No. 91, § 1, effective June 6, 2000, inserted “a first or second offense” following “license suspended for” near the beginning of (B)(3).

1999 Amendments. — Acts 1999, No. 1212, § 1, effective August 15, 1999, substituted “fifteen days” for “ten days” in (A)(2); substituted “fifteen days” for “ten days” in (A)(3); in (A)(4) substituted “If” for “Provided,” inserted “and,” deleted “such” following “no,” inserted “in the vehicle who possesses a valid driver’s license and who is not under the influence of alcohol”; substituted “fifteen-day period” for “ten-day period” in (B); in (E) deleted “develop a plan as soon as practicable and no later than by January 1, 1999” following “shall,” substituted “a hearing to determine” for “prompt,” substituted “and said hearing shall be held within ninety” for “within an average of forty-five,” inserted a comma following “cases,” added “unless continued at the request of the driver” at the end; inserted “of this Subsection” in (H)(2).

Quoted Statutory Material. — Acts 2001, No. 781, § 6 provides that the provisions of the Act shall become null and of no effect if and when Section 351 of P.L. 106-346 regarding the withholding of federal highway funds for failure to enact a 0.08 percent blood alcohol level is repealed or invalidated for any reason.

CROSS REFERENCES

Louisiana Law. — Witness fees for law enforcement officers, fire service persons, and representatives of governmental traffic engineering departments, see La. R.S. 13:3662.

Operating a vehicle while under suspension for certain prior offenses, see La. R.S. 14:98.3.

Administrative law judges; continuance, see La. R.S. 29:426.

Refusal to submit to chemical test; submission to chemical tests; exception; effects of, see La. R.S. 32:666.

Administrative law judges, see La. R.S. 49:994.
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ADMINISTRATIVE LAW

• Judicial Review

•• Reviewability

••• Preclusion. — Driver whose license was suspended pursuant to La. Rev. Stat. Ann. § 32:667, who failed to seek an administrative hearing of his license suspension within ten days of an automobile accident, was precluded from seeking reinstatement through the trial court. Weems v. Department of Public Safety & Corrections, 571 So. 2d 733, 1990 La. App. LEXIS 2866 (Dec. 5, 1990).

CIVIL PROCEDURE

• Justiciability

•• Mootness

••• General Overview. — Driver’s petition for equitable relief prohibiting an agency from presenting testimony of the arresting officer via affidavit at the driver’s license suspension hearing was moot; the driver’s suspension was final and he lacked standing to maintain the action. Martin v. Department of Pub. Safety, 708 So. 2d 1182, 1998 La. App. LEXIS 314 (Feb. 20, 1998).

CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Scope of Protection. — Suspension of a driver’s license was a civil sanction; due process required notice and an opportunity to be heard prior to suspension of the driver’s license; La. Rev. Stat. Ann. §§ 32:667 and 32:668 provided adequate due process protection. Fiew v. Department of Public Safety, 525 So. 2d 119, 1988 La. App. LEXIS 745 (Mar. 2, 1988).

La. Rev. Stat. Ann. § 32:667 and La. Rev. Stat. Ann. § 32:668 are intended to promote public safety on Louisiana highways by imposing withdrawal of licensing privileges from motorists arrested for driving while intoxicated under certain circumstances even though the withdrawal of licensing privileges for a given period under these provisions constitutes a civil sanction to which the Miranda requirements are inapposite. Harrison v. State, Dep’t of Public Safety, Drivers License Div., 298 So. 2d 312, 1974 La. App. LEXIS 3547 (July 3, 1974), writ of certiorari denied by 300 So. 2d 840, 1974 La. LEXIS 4013 (La. 1974).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — Where a drunk driver never sought an administrative hearing regarding the suspension of his driver’s license in accordance with the 30 day statutory period set out in La. Rev. Stat. Ann. § 32:414(F)(4), the time limit set forth in the statute was peremptive and his petition to reinstate his license was dismissed. Simmons v. La. Dep’t of Pub. Safety & Corr., Office of Motor Vehicles, 872 So. 2d 650, 2004 La. App. LEXIS 1198 (May 12, 2004).

The period prescribed in La. Rev. Stat. Ann. § 32:667(A)(2), regarding the suspension of a drivers’ license, is peremptive and thus is not subject to interruption or suspension, two of the factors considered in making this determination are: (1) whether the claim is of a public law nature; and (2) whether the public’s interest is furthered by having the right exist for only a limited period of time. Simmons v. La. Dep’t of Pub. Safety & Corr., Office of Motor Vehicles, 872 So. 2d 650, 2004 La. App. LEXIS 1198 (May 12, 2004).

In comparing La. Rev. Stat. Ann. § 32:667, establishing the procedure for suspension of a license when a driver either refuses to submit to an approved chemical test for intoxication or the result of such a test shows an elevated blood alcohol level and La. Rev. Stat. Ann. § 32:414, governing the suspension, revocation, renewal, and cancellation of licenses, and the judicial review of the same, the Court finds that the 30 day period established by § 32:414(F)(4) meets all the factors set out in Weems and Green necessary to be classified as a peremptive period. Simmons v. La. Dep’t of Pub. Safety & Corr., Office of Motor Vehicles, 872 So. 2d 650, 2004 La. App. LEXIS 1198 (May 12, 2004).

Pursuant to La. Rev. Stat. Ann. § 32:668(B)(1)(a), a driver was not entitled to a restricted driver’s license because his driver’s license had previously been suspended pursuant to La. Rev. Stat. Ann. § 32:667(B)(1) due to his blood-alcohol level at time of prior arrest for DWI, despite the expungement of prior arrest record. King v. Department of Pub. Safety & Corrections, 742 So. 2d 44, 1999 La. App. LEXIS 2073 (June 30, 1999).

La. Rev. Stat. § 32:667, which authorized the issuance of a restricted driver’s license only after a first license suspension resulting from an arrest for driving while intoxicated (DWI), was found to apply to a driver arrested for DWI, a violation of La. Rev. Stat. Ann. § 14:98, even though the driver’s previous DWI arrest and suspension had not resulted in a conviction. Perrodin v. Department of Public Safety and Corrections, 741 So. 2d 809, 1999 La. App. LEXIS 1758 (June 2, 1999).

Suspension of the motorist’s driving privileges was reinstated, because the same suspension period as imposed in La. Rev. Stat. Ann. § 32:667B(1) applied to the motorist, who timely requested a hearing, even though he failed a breath test. Meilleur v. Louisiana Dep’t of Pub. Safety, 613 So. 2d 281, 1993 La. App. LEXIS 1 (Jan. 5, 1993), writ of certiorari denied by 614 So. 2d 1261, 1993 La. LEXIS 1258 (La. 1993).

The grant of a restricted license to a driver with only one DWI conviction, after a one-year administrative suspension by the department of public safety, was improper because the driver had more than one breath test for DWI greater than .10 within a past five year period. Granata v. Louisiana Dep’t of Public Safety, 583 So. 2d 872, 1991 La. App. LEXIS 1946 (June 27, 1991).

Under La. Rev. Stat. Ann. § 32:668(B)(1)(c), a driver who refused to submit to a chemical test for intoxication was not entitled to a hardship-restricted driving license during the first 90 days after his driver’s license had been automatically suspended in accordance with La. Rev. Stat. Ann. § 32:667(B)(2). Dixon v. Department of Public Safety & Corrections, 570 So. 2d 130, 1990 La. App. LEXIS 2491 (Nov. 7, 1990), writ of certiorari denied by 573 So. 2d 1119, 1991 La. LEXIS 320 (La. 1991).

Appellee motorist was entitled to have the suspension, under La. Rev. Stat. Ann. § 32:667, of his driver’s license by appellant, the state department of public safety, reversed because under La. Rev. Stat. Ann. § 32:662, there was a presumption that any blood alcohol reading of .10 or more indicated being under the influence of alcoholic beverages, and the department failed to sustain its burden that the motorist submitted to an approved test as required at a hearing under La. Rev. Stat. Ann. § 32:668A. McWhiney v. State, 514 So. 2d 1202, 1987 La. App. LEXIS 10543 (Oct. 28, 1987).

Driver arrested under Baton Rouge, La., Ordinance 11.140 for driving while intoxicated was not subject to license suspension under La. Rev. Stat. Ann. § 32:667, which by its terms was applicable only to violation of La. Rev. Stat. Ann. § 14:98, and, the statute being clear and unambiguous, the court could not disregard the letter of it under the pretext of pursuing its spirit, contrary to La. Civ. Code Ann. arts. 13 and 14 and former La. Civ. Code Ann. arts. 16 (now La. Civ. Code Ann. art. 12), 17 (now La. Civ Code Ann. art. 13), and 18 (now La. Code Ann. art. 10). Zeringue v. State, Dep’t of Public Safety, 467 So. 2d 1358, 1985 La. App. LEXIS 9156 (Apr. 15, 1985).

The clear intent of La. Rev. Stat. Ann. § 32:667 for mandating the administration of an intoximeter test is for the use of its result in a DWI proceeding. State v. Singer, 457 So. 2d 690, 1984 La. App. LEXIS 9766 (Sept. 21, 1984), writ denied by 458 So. 2d 465, 1984 La. LEXIS 9725 (La. 1984).

Suspension of driver’s license under La. Rev. Stat. Ann. § 32:667 was upheld because the driver refused to take a chemical test to determine the alcohol content of his blood and his plea of guilty to a D.W.I. charge did not prevent the suspension of his license. Gunstream v. State, Dep’t of Public Safety, 353 So. 2d 355, 1977 La. App. LEXIS 4796 (Nov. 21, 1977).

Trial court erred in suspending the driver’s operating privileges because the officer’s sworn affidavit fell short of showing that the officer had reasonable grounds to believe that the driver was driving under the influence of alcohol; the court noted that the affidavit which was the only evidence, failed to include the factual basis or circumstances as to why the officer believed the driver was intoxicated. Turner v. State, Dep’t of Public Safety, 350 So. 2d 984, 1977 La. App. LEXIS 3981 (Sept. 26, 1977).

Driver was not entitled to a license allowing him to operate his motor vehicle for the purpose of earning a livelihood for his family where his suspension was for failure to submit to a sobriety test, and not for driving while intoxicated. Dennis v. Louisiana State Dep’t of Public Safety, Driver’s License Div., 317 So. 2d 652, 1975 La. App. LEXIS 3478 (Aug. 5, 1975), writ of certiorari denied by 321 So. 2d 365, 1975 La. LEXIS 4720 (La. 1975).

The limited driving privileges allowed by La. Rev. Stat. Ann. § 32:414(A) did not apply where plaintiff, arrested for driving while under the influence of alcohol, refused to take an intoximeter test; there was no hardship provision in La. Rev. Stat. Ann. § 32:667 similar to that in § 32:414(A) for first offender DWI convictions and that the words “shall suspend” in § 32:667 were mandatory, not permissive. Spencer v. State, Dep’t of Public Safety, 315 So. 2d 912, 1975 La. App. LEXIS 3467 (July 8, 1975).

Trial court improperly granted a motorist limited driving privileges; where grounds for suspension of the driver’s license under La. Rev. Stat. Ann. § 32:667 applied, such as in the motorist’s refusal to submit to the sobriety test, a six-month suspension as ordered by the Louisiana Department of Public Safety was required. Hendryx v. State, Dep’t of Public Safety, 311 So. 2d 547, 1975 La. App. LEXIS 4233 (Apr. 21, 1975).

Although the arresting officer testified that he gave notice to the driver as required under La. Rev. Stat. Ann. § 32:661(C) that the driver’s refusal to take a blood-alcohol test would result in suspension of his motor vehicle driver’s license pursuant to La. Rev. Stat. Ann. § 32:667, with only the driver’s testimony, the driver met his burden of showing that he was not given such notice; hence, the judgment enjoining the suspension was affirmed. Kolb v. State, Dep’t of Public Safety, License Control & Driver Improv. Div., 299 So. 2d 877, 1974 La. App. LEXIS 3349 (Sept. 10, 1974).

Where a driver refused a breath test and also failed to submit proof of insurance, his vehicle registration and plates, as well as his operator’s license, were subject to suspension, even though the police warned him only of the license suspension, because under La. Rev. Stat. Ann. § 32:667, license suspension was the only consequence of his refusal of the test authorized by La. Rev. Stat. Ann. § 32:661, and the police were only required to warn of that suspension; suspension of his registration under La. Rev. Stat. Ann. § 32:896 was due to his failure to submit proof of financial responsibility. Dabney v. Department of Public Safety, 298 So. 2d 295, 1974 La. App. LEXIS 4166 (June 28, 1974), writ of certiorari denied by 302 So. 2d 25, 1974 La. LEXIS 4240 (La. 1974).

•••• Blood Alcohol & Field Sobriety

••••• Implied Consent

•••••• General Overview. — Plaintiff was adequately advised of the consequences of refusing to submit to a chemical test for intoxication as required by La. Rev. Stat. Ann. § 32:661(C), even though the police officer had circled certain portions of the form advising her of her rights, because the circles merely emphasized the consequences of failing to submit, and moreover, the police officer gave her verbal notice of the contents of the form on two occasions. Rucker v. Lynn, 595 So. 2d 1259, 1992 La. App. LEXIS 653 (Mar. 17, 1992), writ of certiorari denied by 600 So. 2d 644, 1992 La. LEXIS 2217 (La. 1992).

Where a driver invoked his right to a hearing to review the suspension pursuant to La. Rev. Stat. Ann. § 32:667 for a second refusal to submit to a chemical test, it was necessary for the Department of Public Safety and Corrections to introduce evidence to prove that the driver had previously refused a chemical test within the past five years. Bizette v. State Dep’t of Public Safety, 583 So. 2d 875, 1991 La. App. LEXIS 1916 (June 27, 1991).

EVIDENCE

• Competency

•• Affirmations & Oaths. — Pursuant to La. Rev. Stat. Ann. § 32:667, the form signed by the arresting officer did not constitute a sworn report as required; therefore, the action of appellee department of public safety in suspending appellant driver’s license was not valid. Neely v. State, Dep’t of Public Safety, Drivers License Div., 308 So. 2d 880, 1975 La. App. LEXIS 3049 (Feb. 25, 1975).

• Scientific Evidence

•• Blood Alcohol. — Under La. Rev. Stat. Ann. § 32:668(B)(1)(c), a driver who refused to submit to a chemical test for intoxication was not entitled to a hardship-restricted driving license during the first 90 days after his driver’s license had been automatically suspended in accordance with La. Rev. Stat. Ann. § 32:667(B)(2). Dixon v. Department of Public Safety & Corrections, 570 So. 2d 130, 1990 La. App. LEXIS 2491 (Nov. 7, 1990), writ of certiorari denied by 573 So. 2d 1119, 1991 La. LEXIS 320 (La. 1991).

GOVERNMENTS

• Legislation

•• Interpretation. — Driver arrested under Baton Rouge, La., Ordinance 11.140 for driving while intoxicated was not subject to license suspension under La. Rev. Stat. Ann. § 32:667, which by its terms was applicable only to violation of La. Rev. Stat. Ann. § 14:98, and, the statute being clear and unambiguous, the court could not disregard the letter of it under the pretext of pursuing its spirit, contrary to La. Civ. Code Ann. arts. 13 and 14 and former La. Civ. Code Ann. arts. 16 (now La. Civ. Code Ann. art. 12), 17 (now La. Civ Code Ann. art. 13), and 18 (now La. Code Ann. art. 10). Zeringue v. State, Dep’t of Public Safety, 467 So. 2d 1358, 1985 La. App. LEXIS 9156 (Apr. 15, 1985).

•• Statutes of Limitations

••• Time Limitations. — Where a drunk driver never sought an administrative hearing regarding the suspension of his driver’s license in accordance with the 30 day statutory period set out in La. Rev. Stat. Ann. § 32:414(F)(4), the time limit set forth in the statute was peremptive and his petition to reinstate his license was dismissed. Simmons v. La. Dep’t of Pub. Safety & Corr., Office of Motor Vehicles, 872 So. 2d 650, 2004 La. App. LEXIS 1198 (May 12, 2004).

The period prescribed in La. Rev. Stat. Ann. § 32:667(A)(2), regarding the suspension of a drivers’ license, is peremptive and thus is not subject to interruption or suspension, two of the factors considered in making this determination are: (1) whether the claim is of a public law nature; and (2) whether the public’s interest is furthered by having the right exist for only a limited period of time. Simmons v. La. Dep’t of Pub. Safety & Corr., Office of Motor Vehicles, 872 So. 2d 650, 2004 La. App. LEXIS 1198 (May 12, 2004).

In comparing La. Rev. Stat. Ann. § 32:667, establishing the procedure for suspension of a license when a driver either refuses to submit to an approved chemical test for intoxication or the result of such a test shows an elevated blood alcohol level and La. Rev. Stat. Ann. § 32:414, governing the suspension, revocation, renewal, and cancellation of licenses, and the judicial review of the same, the Court finds that the 30 day period established by § 32:414(F)(4) meets all the factors set out in Weems and Green necessary to be classified as a peremptive period. Simmons v. La. Dep’t of Pub. Safety & Corr., Office of Motor Vehicles, 872 So. 2d 650, 2004 La. App. LEXIS 1198 (May 12, 2004).

Driver who was not advised of certain rights by the arresting officer was not entitled to an administrative hearing on suspension of his license for refusal to take a chemical test where he failed to request the hearing within the time allowed by La. Rev. Stat. Ann. § 32:667(A)(2). Green v. Louisiana Dep’t of Public Safety & Corrections, 603 So. 2d 800, 1992 La. App. LEXIS 2313 (June 29, 1992), amended by 1992 La. App. LEXIS 2509 (La.App. 1 Cir. Aug. 10, 1992).

Driver whose license was suspended pursuant to La. Rev. Stat. Ann. § 32:667, who failed to seek an administrative hearing of his license suspension within ten days of an automobile accident, was precluded from seeking reinstatement through the trial court. Weems v. Department of Public Safety & Corrections, 571 So. 2d 733, 1990 La. App. LEXIS 2866 (Dec. 5, 1990).

INSURANCE LAW

• Motor Vehicle Insurance

•• Coverage

••• Compulsory Coverage

•••• General Overview. — Where a driver refused a breath test and also failed to submit proof of insurance, his vehicle registration and plates, as well as his operator’s license, were subject to suspension, even though the police warned him only of the license suspension, because under La. Rev. Stat. Ann. § 32:667, license suspension was the only consequence of his refusal of the test authorized by La. Rev. Stat. Ann. § 32:661, and the police were only required to warn of that suspension; suspension of his registration under La. Rev. Stat. Ann. § 32:896 was due to his failure to submit proof of financial responsibility. Dabney v. Department of Public Safety, 298 So. 2d 295, 1974 La. App. LEXIS 4166 (June 28, 1974), writ of certiorari denied by 302 So. 2d 25, 1974 La. LEXIS 4240 (La. 1974).

TORTS

• Transportation Torts

•• Motor Vehicles. — Immunity statute did not apply as the officer did not stop the driver of the automobile for DWI; while the officer’s failure to detain the driver might have been the cause-in-fact of the accident that led to the decedent’s death, it was not the legal cause, and the trial court erred in assessing fault against the police officer and his employer, the town. Sacco v. Allred, 845 So. 2d 528, 2003 La. App. LEXIS 378 (Feb. 19, 2003).

TRANSPORTATION LAW

• Private Vehicles

•• Operator Licenses

••• General Overview. — Where driver attempted to argue that as La. Rev. Stat. Ann. § 32:667 was penal in nature, it must be strictly construed; the appellate court rejected the driver’s arguments and determined that a temporary license was extended only until suspension proceedings were complete, and the mere request for a hearing did not act as a bar or erasure of a proper suspension. Hymel v. Dep’t of Pub. Safety, 843 So. 2d 1172, 2003 La. App. LEXIS 781 (Apr. 2, 2003).

Pursuant to La. Rev. Stat. Ann. § 32:668(B)(1)(a), a driver was not entitled to a restricted driver’s license because his driver’s license had previously been suspended pursuant to La. Rev. Stat. Ann. § 32:667(B)(1) due to his blood-alcohol level at time of prior arrest for DWI, despite the expungement of prior arrest record. King v. Department of Pub. Safety & Corrections, 742 So. 2d 44, 1999 La. App. LEXIS 2073 (June 30, 1999).

La. Rev. Stat. § 32:667, which authorized the issuance of a restricted driver’s license only after a first license suspension resulting from an arrest for driving while intoxicated (DWI), was found to apply to a driver arrested for DWI, a violation of La. Rev. Stat. Ann. § 14:98, even though the driver’s previous DWI arrest and suspension had not resulted in a conviction. Perrodin v. Department of Public Safety and Corrections, 741 So. 2d 809, 1999 La. App. LEXIS 1758 (June 2, 1999).

Driver’s petition for equitable relief prohibiting an agency from presenting testimony of the arresting officer via affidavit at the driver’s license suspension hearing was moot; the driver’s suspension was final and he lacked standing to maintain the action. Martin v. Department of Pub. Safety, 708 So. 2d 1182, 1998 La. App. LEXIS 314 (Feb. 20, 1998).

Operator’s prior refusal to submit to a chemical test for intoxication served as a basis for an enhanced license suspension under La. Rev. Stat. Ann. § 32:667(B)(2) upon his second refusal to submit, even though the charges from the first incident did not result in a conviction. Michelli v. Louisiana Dep’t of Pub. Safety & Corrections, 654 So. 2d 466, 1995 La. App. LEXIS 923 (Apr. 7, 1995), writ of certiorari denied by La. 95-1076, 654 So. 2d 1087, 1995 La. LEXIS 1309 (La. May 5, 1995).

La. Rev. Stat. Ann. § 32:667(H) does not affect the validity of an underlying suspension of a driver’s license or affect the validity of a prior refusal to submit to a chemical test for intoxication. Michelli v. Louisiana Dep’t of Pub. Safety & Corrections, 654 So. 2d 466, 1995 La. App. LEXIS 923 (Apr. 7, 1995), writ of certiorari denied by La. 95-1076, 654 So. 2d 1087, 1995 La. LEXIS 1309 (La. May 5, 1995).

A second DWI offender was not entitled to a hardship license even though the first of two suspensions did not result in a conviction, since provisions of La. Rev. Stat. Ann. § 32:667(H), (B)(1) were construed together as not requiring that the suspension be in conjunction with a conviction. Murphy v. State ex rel. Louisiana Dep’t of Pub. Safety, 640 So. 2d 546, 1994 La. App. LEXIS 1420 (May 4, 1994).

In an action by the State of Louisiana to suspend the driver’s license of a motor vehicle operator for allegedly driving while intoxicated by alcohol, a police officer had reasonable grounds to believe the operator was driving while intoxicated by alcohol under La. Rev. Stat. Ann. §§ 414(F)(4), 32:661(A), (C), 32:666, 32:667, and 32:668(A) and (C). Carmouche v. Department of Pub. Safety & Corrections, 618 So. 2d 1220, 1993 La. App. LEXIS 1919 (May 12, 1993).

Suspension of the motorist’s driving privileges was reinstated, because the same suspension period as imposed in La. Rev. Stat. Ann. § 32:667B(1) applied to the motorist, who timely requested a hearing, even though he failed a breath test. Meilleur v. Louisiana Dep’t of Pub. Safety, 613 So. 2d 281, 1993 La. App. LEXIS 1 (Jan. 5, 1993), writ of certiorari denied by 614 So. 2d 1261, 1993 La. LEXIS 1258 (La. 1993).

Driver who was not advised of certain rights by the arresting officer was not entitled to an administrative hearing on suspension of his license for refusal to take a chemical test where he failed to request the hearing within the time allowed by La. Rev. Stat. Ann. § 32:667(A)(2). Green v. Louisiana Dep’t of Public Safety & Corrections, 603 So. 2d 800, 1992 La. App. LEXIS 2313 (June 29, 1992), amended by 1992 La. App. LEXIS 2509 (La.App. 1 Cir. Aug. 10, 1992).

Judgment suspending defendant’s driver’s license was reversed because the only factor considered by the trial court was whether defendant refused to take a blood test and the trial court failed to consider the other factors set forth in La. Rev. Stat. Ann. § 32:667. Kent v. State, 597 So. 2d 137, 1992 La. App. LEXIS 1014 (Mar. 31, 1992).

Where a driver invoked his right to a hearing to review the suspension pursuant to La. Rev. Stat. Ann. § 32:667 for a second refusal to submit to a chemical test, it was necessary for the Department of Public Safety and Corrections to introduce evidence to prove that the driver had previously refused a chemical test within the past five years. Bizette v. State Dep’t of Public Safety, 583 So. 2d 875, 1991 La. App. LEXIS 1916 (June 27, 1991).

The grant of a restricted license to a driver with only one DWI conviction, after a one-year administrative suspension by the department of public safety, was improper because the driver had more than one breath test for DWI greater than .10 within a past five year period. Granata v. Louisiana Dep’t of Public Safety, 583 So. 2d 872, 1991 La. App. LEXIS 1946 (June 27, 1991).

Pursuant to La. Rev. Stat. Ann. § 32:667(A), a motorist’s driver’s license was properly suspended for her failure to sign a rights form or to take a chemical intoxication test, where the arresting officer complied with La. Rev. Stat. Ann. § 32:661 by informing her of her rights and of the consequences of her failure to sign the form or to take the test. Price v. Department of Public Safety, 580 So. 2d 503, 1991 La. App. LEXIS 1110 (May 16, 1991).

It was only upon conviction and sentence for driving while intoxicated that La. Rev. Stat. Ann. §§ 32:414 and :415.1 came into play; however, where a driver had not been convicted of driving while intoxicated, his eligibility for a restricted license had to be evaluated under the provisions of La. Rev. Stat. Ann. §§ 32:667 and :668. McLean v. Department of Public Safety & Corrections, 572 So. 2d 1066, 1990 La. App. LEXIS 2951 (Dec. 12, 1990).

Under La. Rev. Stat. Ann. § 32:668(B)(1)(c), a driver who refused to submit to a chemical test for intoxication was not entitled to a hardship-restricted driving license during the first 90 days after his driver’s license had been automatically suspended in accordance with La. Rev. Stat. Ann. § 32:667(B)(2). Dixon v. Department of Public Safety & Corrections, 570 So. 2d 130, 1990 La. App. LEXIS 2491 (Nov. 7, 1990), writ of certiorari denied by 573 So. 2d 1119, 1991 La. LEXIS 320 (La. 1991).

Trial court was authorized by La. Rev. Stat. Ann. § 32:415.1 to issue restricted driving privileges to a driver for the full 90-day period of the mandatory suspension period under La. Rev. Stat. Ann. § 32:667(B)(1) because the lack of a license would have deprived the driver of his employment and, hence, the necessities of life. Noustens v. State, 524 So. 2d 235, 1988 La. App. LEXIS 959 (Apr. 18, 1988), writ of certiorari denied by 531 So. 2d 476, 1988 La. LEXIS 2081 (La. 1988).

Suspension of a driver’s license was a civil sanction; due process required notice and an opportunity to be heard prior to suspension of the driver’s license; La. Rev. Stat. Ann. §§ 32:667 and 32:668 provided adequate due process protection. Fiew v. Department of Public Safety, 525 So. 2d 119, 1988 La. App. LEXIS 745 (Mar. 2, 1988).

Appellee motorist was entitled to have the suspension, under La. Rev. Stat. Ann. § 32:667, of his driver’s license by appellant, the state department of public safety, reversed because under La. Rev. Stat. Ann. § 32:662, there was a presumption that any blood alcohol reading of .10 or more indicated being under the influence of alcoholic beverages, and the department failed to sustain its burden that the motorist submitted to an approved test as required at a hearing under La. Rev. Stat. Ann. § 32:668A. McWhiney v. State, 514 So. 2d 1202, 1987 La. App. LEXIS 10543 (Oct. 28, 1987).

Defendant was not entitled to a restricted driver’s license under La. Rev. Stat. Ann. § 32:415.1(A)(1); defendant had refused a chemical test for intoxication and his license was suspended pursuant to La. Rev. Stat. Ann. § 32:667. Bamburg v. State, Dep’t of Public Safety, License Control & Driver Improv. Div., 499 So. 2d 215, 1986 La. App. LEXIS 8011 (Oct. 29, 1986).

Motorist’s arrest under a city’s driving while intoxicated was not ordinance was considered an arrest for “a violation of La. Rev. Stat. Ann. § 14:98” so that it could serve as an appropriate basis for the suspension of the operator’s license pursuant to La. Rev. Stat. Ann. § 32:667 because § 32:667 was a penalty statute that by statutory construction had to be strictly construed, and there was not the slightest intimation that § 32:667 was applicable to violations of a city ordinance. Goodwin v. State, 486 So. 2d 197, 1986 La. App. LEXIS 6544 (Mar. 25, 1986).

Driver arrested under Baton Rouge, La., Ordinance 11.140 for driving while intoxicated was not subject to license suspension under La. Rev. Stat. Ann. § 32:667, which by its terms was applicable only to violation of La. Rev. Stat. Ann. § 14:98, and, the statute being clear and unambiguous, the court could not disregard the letter of it under the pretext of pursuing its spirit, contrary to La. Civ. Code Ann. arts. 13 and 14 and former La. Civ. Code Ann. arts. 16 (now La. Civ. Code Ann. art. 12), 17 (now La. Civ Code Ann. art. 13), and 18 (now La. Code Ann. art. 10). Zeringue v. State, Dep’t of Public Safety, 467 So. 2d 1358, 1985 La. App. LEXIS 9156 (Apr. 15, 1985).

Suspension of driver’s license under La. Rev. Stat. Ann. § 32:667 was upheld because the driver refused to take a chemical test to determine the alcohol content of his blood and his plea of guilty to a D.W.I. charge did not prevent the suspension of his license. Gunstream v. State, Dep’t of Public Safety, 353 So. 2d 355, 1977 La. App. LEXIS 4796 (Nov. 21, 1977).

Trial court erred in suspending the driver’s operating privileges because the officer’s sworn affidavit fell short of showing that the officer had reasonable grounds to believe that the driver was driving under the influence of alcohol; the court noted that the affidavit which was the only evidence, failed to include the factual basis or circumstances as to why the officer believed the driver was intoxicated. Turner v. State, Dep’t of Public Safety, 350 So. 2d 984, 1977 La. App. LEXIS 3981 (Sept. 26, 1977).

Driver was not entitled to a license allowing him to operate his motor vehicle for the purpose of earning a livelihood for his family where his suspension was for failure to submit to a sobriety test, and not for driving while intoxicated. Dennis v. Louisiana State Dep’t of Public Safety, Driver’s License Div., 317 So. 2d 652, 1975 La. App. LEXIS 3478 (Aug. 5, 1975), writ of certiorari denied by 321 So. 2d 365, 1975 La. LEXIS 4720 (La. 1975).

The limited driving privileges allowed by La. Rev. Stat. Ann. § 32:414(A) did not apply where plaintiff, arrested for driving while under the influence of alcohol, refused to take an intoximeter test; there was no hardship provision in La. Rev. Stat. Ann. § 32:667 similar to that in § 32:414(A) for first offender DWI convictions and that the words “shall suspend” in § 32:667 were mandatory, not permissive. Spencer v. State, Dep’t of Public Safety, 315 So. 2d 912, 1975 La. App. LEXIS 3467 (July 8, 1975).

Trial court improperly granted a motorist limited driving privileges; where grounds for suspension of the driver’s license under La. Rev. Stat. Ann. § 32:667 applied, such as in the motorist’s refusal to submit to the sobriety test, a six-month suspension as ordered by the Louisiana Department of Public Safety was required. Hendryx v. State, Dep’t of Public Safety, 311 So. 2d 547, 1975 La. App. LEXIS 4233 (Apr. 21, 1975).

La. Rev. Stat. Ann. § 32:667 and La. Rev. Stat. Ann. § 32:668 are intended to promote public safety on Louisiana highways by imposing withdrawal of licensing privileges from motorists arrested for driving while intoxicated under certain circumstances even though the withdrawal of licensing privileges for a given period under these provisions constitutes a civil sanction to which the Miranda requirements are inapposite. Harrison v. State, Dep’t of Public Safety, Drivers License Div., 298 So. 2d 312, 1974 La. App. LEXIS 3547 (July 3, 1974), writ of certiorari denied by 300 So. 2d 840, 1974 La. LEXIS 4013 (La. 1974).

Where a driver refused a breath test and also failed to submit proof of insurance, his vehicle registration and plates, as well as his operator’s license, were subject to suspension, even though the police warned him only of the license suspension, because under La. Rev. Stat. Ann. § 32:667, license suspension was the only consequence of his refusal of the test authorized by La. Rev. Stat. Ann. § 32:661, and the police were only required to warn of that suspension; suspension of his registration under La. Rev. Stat. Ann. § 32:896 was due to his failure to submit proof of financial responsibility. Dabney v. Department of Public Safety, 298 So. 2d 295, 1974 La. App. LEXIS 4166 (June 28, 1974), writ of certiorari denied by 302 So. 2d 25, 1974 La. LEXIS 4240 (La. 1974).

•• Vehicle Registration

••• General Overview. — Granting of a hardship driver’s license to the driver ofcommercial vehicles was improper where the suspension of his driving privileges for violation of La. Rev. Stat. Ann. § 32:667 disqualified him from operating any vehicle. Moore v. Department of Pub. Safety, License Control & Driver Improvement Div., 655 So. 2d 644, 1995 La. App. LEXIS 1214 (May 10, 1995).

Suspension of driver’s license under La. Rev. Stat. Ann. § 32:667 was upheld because the driver refused to take a chemical test to determine the alcohol content of his blood and his plea of guilty to a D.W.I. charge did not prevent the suspension of his license. Gunstream v. State, Dep’t of Public Safety, 353 So. 2d 355, 1977 La. App. LEXIS 4796 (Nov. 21, 1977).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — As of March 15, 1992, the right of a parish or municipality to hold a local option election for the purpose of regulating riverboat or dockside gaming has expired due to its peremptive nature., OPINION No. 93-138, La. Atty. Gen. Op. No. 1993-138; 1993 La. AG LEXIS 136.

TREATISES AND LAW REVIEWS

General Treatises. — Apprehending and Prosecuting the Drunk Driver § 1.08 > Introduction to Problem of Drunk Driving and Related Offenses > Administrative License Suspension/Revocation.

Defense of Drunk Driving Cases: Criminal, Civil § 4.01 > Implied Consent Legislation > State Statutes on Implied Consent.

nse of Drunk Driving Cases: Criminal, Civil § 4.04 > Implied Consent Legislation > Suspension/Revocation Proceedings for Refusal Are Separate from and Independent of Criminal Prosecution.

Louisiana Law Reviews. — Article: Criminal Law. 46 La. L. Rev. 431 (January, 1986).

§ 667.1. Seizure of license upon arrest for vehicular homicide; issuance of temporary license; suspension.

A. When a law enforcement officer places a person under arrest for a violation of R.S. 14:32.1 (vehicular homicide), the following procedure shall apply:

(1) The officer shall seize the driver’s license of a person under arrest and shall issue in its place a temporary receipt of license on a form approved by the Department of Public Safety and Corrections. The temporary receipt shall authorize the person to whom it has been issued to operate a motor vehicle upon the public highways of this state for a period not to exceed thirty days from the date of arrest or until the hearing can be conducted as provided for in this Section, whichever occurs first.

(2) The temporary receipt shall also serve as notice to the person under arrest that he has fifteen days from the date of arrest to make a written request to the court for a contradictory hearing in accordance with the provisions of this Section.

B. If a written request is not made within the fifteen-day period, the person’s license shall be suspended for one year, without benefit of eligibility for a hardship license.

C. (1) Upon receipt of a request for a contradictory hearing, the court shall issue a document extending the temporary license, which shall remain in effect until the completion of the suspension proceedings.

(2) The court shall conduct a contradictory hearing to determine whether a chemical test has been performed of the blood, urine, or other bodily substance of the person arrested and whether the test indicates the presence of alcohol, an abused substance, a controlled dangerous substance as set forth in R.S. 40:964, or any other substance which causes impairment. The scope of the hearing shall be limited to the issues provided for in this Paragraph.

(3) If the court determines that the test provided for in Paragraph (2) of this Subsection indicates the presence of alcohol, an abused substance, a controlled dangerous substance or any other substance which causes impairment, then the court shall suspend the driver’s license of any person arrested for a violation of R.S. 14:32.1 (vehicular homicide) for one year, without benefit of a hardship license.

D. (1) If the person is convicted of the crime of vehicular homicide, his license shall be suspended for a period of two years following his release from incarceration with credit for the time in which the license was suspended prior to conviction.

(2) If the charge of vehicular homicide does not result in a conviction, plea of guilty, or bond forfeiture, the person charged shall have his license immediately reinstated and shall not be required to pay any reinstatement fee if, at the time for reinstatement of driver’s license, it can be shown that the criminal charges have been dismissed, there has been a permanent refusal to charge a crime by the appropriate prosecutor, or there has been an acquittal.

E. The court shall notify the Department of Public Safety and Corrections when it has suspended a license or taken any other action pursuant to the provisions of this Section. (Acts 2011, No. 298, § 1, eff. Aug. 15, 2011.)

§ 668. Procedure following revocation or denial of license; hearing; court review; review of final order; restricted licenses.

A. Upon suspending the license or permit to drive or nonresident operating privilege of any person or upon determining that the issuance of a license or permit shall be denied to the person, the Department of Public Safety and Corrections shall immediately notify the person in writing and upon his request shall afford him an opportunity for a hearing based upon the department’s records or other evidence admitted at the hearing, and in the same manner and under the same conditions as is provided in R.S. 32:414 for notification and hearings in the case of suspension of licenses, except that no law enforcement officer shall be compelled by such person to appear or testify at such hearing and the scope of such a hearing for the purposes of this Part shall be limited to the following issues:

(1) Whether a law enforcement officer had reasonable grounds to believe the person, regardless of age, had been driving or was in actual physical control of a motor vehicle upon the public highways of this state, or had been driving or was in actual physical control of a motor-powered watercraft upon the public navigable waterways of this state, while under the influence of either alcoholic beverages or any abused substance or controlled dangerous substance as set forth in R.S. 40:964.

(2) Whether the person was placed under arrest.

(3) Whether he was advised by the officer as provided in R.S. 32:661.

(4) Whether he voluntarily submitted to an approved chemical test and whether the test resulted in a blood alcohol reading of 0.08 percent or above by weight, or of 0.02 percent or above if he was under the age of twenty-one years on the date of the test.

(5) Whether he refused to submit to the test upon the request of the officer.

(6) Such additional matters as may relate to the legal rights of the person, including compliance with regulations promulgated by the Department of Public Safety and Corrections and rights afforded to the person by law or jurisprudence.

B. (1) (a) In a case of first refusal or first submission to a test for intoxication and when there has been no prior suspension of the driver’s license, if suspension is otherwise proper, upon a showing of proof satisfactory to the department that the suspension of driving privileges would prevent the person from earning a livelihood, the department may:

(i) Require the licensee to surrender his regular license and issue in its stead at a cost to the person of fifty dollars plus the cost of the license a special restricted operator’s license designated as such by a large red R printed on the face of the license, to be effective for the remaining period of suspension.

(ii) Designate in writing, and upon application of the person to amend as necessary, the routes over which and the times during which the restricted licensee shall be permitted to operate designated motor vehicles in order to earn his livelihood, which written restrictions shall be attached to the restricted license and kept with it at all times.

(b) No person who has refused a chemical test for intoxication is eligible for a restricted license for the first ninety days of the suspension. When a person submits to a chemical test and the results show a blood alcohol level of 0.08 percent or above by weight, or of 0.02 percent or above if the person was under the age of twenty-one years on the date of the test, he is not eligible for a restricted license for the first thirty days of the suspension.

(c) However, any licensee who has had his license suspended for a first or second offense of operating a motor vehicle while under the influence of alcoholic beverages under the provisions of this Subsection, shall, upon proof of need to the Department of Public Safety and Corrections, be immediately eligible for and shall be issued an ignition interlock restricted license sufficient to maintain livelihood or allow the licensee to maintain the necessities of life. In the event that the department fails or refuses to issue the restricted driver’s license, the district court for the parish in which the licensee resides may issue an order directing the department to issue the ignition interlock restricted license either by ex parte order or after contradictory hearing.

(2) However, the department shall immediately cancel and seize the restricted license upon receiving satisfactory evidence of violation of the restrictions, and no person shall have driving privileges of any kind for a period of six months from the receipt by the department of the cancelled restricted license.

C. After a person has exhausted his remedies with the department, he shall have the right to file a petition in the appropriate court for a review of the final order of suspension or denial by the Department of Public Safety and Corrections in the same manner and under the same conditions as is provided in R.S. 32:414 in the cases of suspension, revocation, and cancellation of licenses. The court in its review of the final order of suspension or denial by the Department of Public Safety and Corrections may exercise any action it deems necessary under the law including ordering the department to grant the person restricted driving privileges where appropriate as provided in Subsection B of this Section. (Acts 1983, No. 632, § 1, eff. Jan. 1, 1984; Acts 1984, No. 409, § 1; Acts 1985, No. 194, § 1, eff. July 6, 1985; Acts 1985, No. 816, § 1; Acts 1985, No. 572, § 1; Acts 1990, No. 932, § 1; Acts 1992, No. 605, § 1; Acts 1993, No. 17, § 1, eff. May 18, 1993; Acts 1993, No. 453, § 1; Acts 1994, 3rd Ex. Sess., No. 20, § 2; Acts 1995, No. 516, § 1; Acts 1995, No. 520, § 2; Acts 1995, No. 1070, § 1; Acts 1997, No. 1184, § 1, eff. Aug. 15, 1997; Acts 1997, No. 1296, § 3, eff. July 15, 1997; Acts 1997, No. 1297, § 1, eff. July 15, 1997; Acts 1999, No. 1146, § 1, eff. Aug. 15, 1999; Acts 1999, No. 1212, § 1, eff. Aug. 15, 1999; Acts 2000, 1st Ex. Sess., No. 91, § 1, eff. June 6, 2000; Acts 2001, No. 781, § 4, eff. Sept. 30, 2003; Acts 2001, No. 886, § 1, eff. Aug. 15, 2001; Acts 2007, No. 413, § 1, eff. Aug. 15, 2007; Acts 2009, No. 287, § 1, eff. Aug. 15, 2009; Acts 2012, No. 559, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 559 inserted “no law enforcement officer shall be compelled by such person to appear or testify at such hearing and” in the introductory language of (A).

2009 Amendments. — The 2009 amendment by No. 287 substituted “shall be limited to” for “shall cover” in (A).

2007 Amendments. — Acts 2007, No. 413, § 1, effective August 15, 2007, in (B)(1)(c), inserted “of need” following “shall, upon proof,” inserted “an ignition interlock,” made a like change and made related stylistic changes, and inserted “sufficient to maintain livelihood or allow the licensee to maintain the necessities of life” following “restricted license.”

2001 Amendments. — Acts 2001, No. 886, § 1, effective August 15, 2001, inserted “or had been driving or was in actual physical control of a motor-powered watercraft upon the public navigable waterways of this state” in (A)(1).

2000 Amendments. — Acts 2000, 1st. Ex. Sess., No. 91, § 1, effective June 6, 2000, inserted “a first or second offense” following “license suspended for” near the beginning of (B)(1)(c).

1999 Amendments. — Acts 1999, No. 1146, § 1, effective August 15, 1999, in (A), inserted “based upon the department’s records or other evidence admitted at the hearing, and” following “a hearing.”

Acts 1999, No. 1212, § 1, effective August 15, 1999, in (A)(3) substituted “advised” for “warned,” deleted “(C)” following “R.S. 32:661”; substituted “legal rights of the person ... by law or jurisprudence” for “reasonableness of a suspension of the license” in (A)(6); added “of this Section” at the end of (C).

Quoted Statutory Material. — Acts 2001, No. 781, § 6 provides that the provisions of the Act shall become null and of no effect if and when Section 351 of P.L. 106-346 regarding the withholding of federal highway funds for failure to enact a 0.08 percent blood alcohol level is repealed or invalidated for any reason.

CROSS REFERENCES

Louisiana Law. — Witness fees for law enforcement officers, fire service persons, and representatives of governmental traffic engineering departments, see La. R.S. 13:3662.

Seizure of license; circumstances; temporary license, see La. R.S. 32:667.

Procedure following revocation or denial of license; discovery, see La. R.S. 32:668.1.
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ADMINISTRATIVE LAW

• Agency Adjudication

•• Hearings

••• General Overview. — An administrative law judge’s acceptance of an affidavit from the arresting officer in a driver’s license suspension case, in lieu of live testimony from the officer was not improper, and consideration of the affidavit by the agency was not improper. Spreadbury v. Department of Pub. Safety, 745 So. 2d 1204, 1999 La. App. LEXIS 3115 (Nov. 5, 1999).

Department of Public Safety and Corrections’ suspension of a driver’s license and conducting of a hearing for a driving-while-intoxicated offense was not unconstitutional even though the administrative law judge that conducted the hearing was part of the Department. Butler v. Department of Public Safety & Corrections, 609 So. 2d 790, 1992 La. LEXIS 3724 (Nov. 30, 1992).

State did not have the burden of proving that the test offered to the drivers was an approved chemical test as required by La. Rev. Stat. Ann. § 32:668; the drivers presented no evidence concerning the validity of the test they refused to take and thus failed to carry the burden of proving their claim. Hoffman v. Louisiana Dep’t of Public Safety, 483 So. 2d 1231, 1986 La. App. LEXIS 8343 (Feb. 14, 1986), writ of certiorari denied by 486 So. 2d 752, 1986 La. LEXIS 6205 (La. 1986).

• Judicial Review

•• General Overview. — Neither La. Rev. Stat. Ann. § 32:414 nor La. Rev. Stat. Ann. § 32:668 place any restriction or limitation on the scope of an original judicial hearing regarding the suspension of licenses, and a reviewing court is not restricted to a review of the findings of the Department of Public Safety. Jaubert v. Department of Public Safety, 323 So. 2d 212, 1975 La. App. LEXIS 3159 (Nov. 11, 1975).

•• Reviewability

••• General Overview. — Department was enjoined from suspending a driver’s license where the driver had timely requested an administrative hearing after the department gave its initial notice of suspension, the suspension order was upheld following the hearing, the department did not send the order of suspension by certified mail, and the driver did not receive the notice until after the 30-day judicial review period had expired. Areaux v. Department of Public Safety, 297 So. 2d 684, 1974 La. App. LEXIS 3571 (July 3, 1974).

•• Standards of Review

••• De Novo Review. — Because La. Rev. Stat. Ann. § 32:414 makes no provision for any type of hearing before the Department of Public Safety and Correction before notice of the Department’s action, the hearing in open court referred to in § 32:414 provides a driver his first opportunity for a hearing; judicial review of the Department’s action under § 32:414 must of necessity be a trial de novo so that the driver may introduce evidence as to his claim; thus, as cases brought pursuant to La. Rev. Stat. Ann. § 32:668 are to have the same judicial review procedure as the procedure authorized under La. Rev. Stat. Ann. § 32:414, they should be afforded trial de novo. Flynn v. State, Dep’t of Public Safety & Correction, 608 So. 2d 994, 1992 La. LEXIS 3727 (Nov. 30, 1992).

The trial court was not limited to a consideration of the administrative hearing record when reviewing a driver’s license suspension pursuant to La. Rev. Stat. Ann. § 32:668C; rather, it was entitled to a trial de novo. Wilkinson v. State, Dep’t of Public Safety & Corrections, 590 So. 2d 1337, 1991 La. App. LEXIS 3242 (Dec. 4, 1991).

CIVIL PROCEDURE

• Justiciability

•• Standing

••• General Overview. — Driver’s petition for equitable relief prohibiting an agency from presenting testimony of the arresting officer via affidavit at the driver’s license suspension hearing was moot; the driver’s suspension was final and he thus lacked standing to maintain the action. Martin v. Department of Pub. Safety, 708 So. 2d 1182, 1998 La. App. LEXIS 314 (Feb. 20, 1998).

• Remedies

•• Injunctions

••• Preliminary & Temporary Injunctions. — In a dispute over driving privileges, the lower court improperly denied driver’s petition for a preliminary injunction pending the requested administrative hearing under La. Rev. Stat. Ann. § 32:668. Whitaker v. State, Dep’t of Public Safety, Drivers License Div., 264 So. 2d 725, 1972 La. App. LEXIS 6382 (June 26, 1972).

• Appeals

•• Reviewability

••• Time Limitations. — It was unnecessary to consider the truck driver’s appeal from the decision suspending his drivers’ license for six months after he refused to take an intoximeter test incident to his arrest for driving under the influence; whether the 30-day period for submitting the appeal ran from the date the license was suspended, the date that notice was mailed, or the date the notice was actually received, the truck driver’s appeal was untimely under La. Rev. Stat. Ann. §§ 32:668 and 32:414. David v. Department of Public Safety, 261 So. 2d 347, 1972 La. App. LEXIS 6565 (Apr. 17, 1972).

CIVIL RIGHTS LAW

• Section 1983 Actions

•• Due Process in State Proceedings. — Where defendant was driving on the wrong side of the road without headlights, had slurred speech and smelled of alcohol, there were a number of circumstances that furnished reasonable grounds for officers to believe that the driver was under the influence of alcohol; thus, the district court erred in overturning driver’s suspension because the driver was arrested at the point he refused to take a field sobriety test. Henry v. Fla. Dep’t of Public Safety, 788 So. 2d 1286, 2001 La. App. LEXIS 1723 (June 27, 2001).

CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Scope of Protection. — Suspension of a driver’s license was a civil sanction; due process required notice and an opportunity to be heard prior to suspension of the driver’s license; La. Rev. Stat. Ann. §§ 32:667 and 32:668 provided adequate due process protection. Fiew v. Department of Public Safety, 525 So. 2d 119, 1988 La. App. LEXIS 745 (Mar. 2, 1988).

The Department of Public Safety could not suspend a driver’s privileges on the basis that the driver refused to submit to an alcohol test, where the driver requested a hearing and appeared with counsel, but a hearing was never held, because the hearing officer decided to forward motions submitted by the driver’s counsel to counsel for the Department. Green v. Department of Public Safety, 308 So. 2d 863, 1975 La. App. LEXIS 3688 (Feb. 13, 1975).

La. Rev. Stat. Ann. § 32:667 and La. Rev. Stat. Ann. § 32:668 are intended to promote public safety on Louisiana highways by imposing withdrawal of licensing privileges from motorists arrested for driving while intoxicated under certain circumstances even though the withdrawal of licensing privileges for a given period under these provisions constitutes a civil sanction to which the Miranda requirements are inapposite. Harrison v. State, Dep’t of Public Safety, Drivers License Div., 298 So. 2d 312, 1974 La. App. LEXIS 3547 (July 3, 1974), writ of certiorari denied by 300 So. 2d 840, 1974 La. LEXIS 4013 (La. 1974).

• Equal Protection

•• Scope of Protection. — The hearing guaranteed in La. Rev. Stat. Ann. § 32:668(A) that was to be given to plaintiff, an individual who was about to have his driver’s license suspended after being arrested for driving while under the influence of alcohol, did not abridge his constitutional guarantee of equal protection under the law for it clearly applied uniformly to all who came within its provision. Spencer v. State, Dep’t of Public Safety, 315 So. 2d 912, 1975 La. App. LEXIS 3467 (July 8, 1975).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — Pursuant to La. Rev. Stat. Ann. § 32:668(B)(1)(a), a driver was not entitled to a restricted driver’s license because his driver’s license had previously been suspended pursuant to La. Rev. Stat. Ann. § 32:667(B)(1) due to his blood-alcohol level at time of prior arrest for DWI, despite the expungement of prior arrest record. King v. Department of Pub. Safety & Corrections, 742 So. 2d 44, 1999 La. App. LEXIS 2073 (June 30, 1999).

Department of Public Safety and Corrections’ suspension of a driver’s license and conducting of a hearing for a driving-while-intoxicated offense was not unconstitutional even though the administrative law judge that conducted the hearing was part of the Department. Butler v. Department of Public Safety & Corrections, 609 So. 2d 790, 1992 La. LEXIS 3724 (Nov. 30, 1992).

The district court erred in ordering the issuance of a hardship license because the district court’s review of the suspension was limited to the authority contained in La. Rev. Stat. Ann. § 32:668 which prevented the issuance of a restricted license during the first 90 days of the suspension of anyone who refused a chemical test for intoxication. Chalker v. Department of Public Safety & Corrections, 593 So. 2d 948, 1992 La. App. LEXIS 81 (Jan. 30, 1992).

The trial court was not limited to a consideration of the administrative hearing record when reviewing a driver’s license suspension pursuant to La. Rev. Stat. Ann. § 32:668C; rather, it was entitled to a trial de novo. Wilkinson v. State, Dep’t of Public Safety & Corrections, 590 So. 2d 1337, 1991 La. App. LEXIS 3242 (Dec. 4, 1991).

The grant of a restricted license to a driver with only one DWI conviction, after a one-year administrative suspension by the department of public safety, was improper because the driver had more than one breath test for DWI greater than .10 within a past five year period. Granata v. Louisiana Dep’t of Public Safety, 583 So. 2d 872, 1991 La. App. LEXIS 1946 (June 27, 1991).

Under La. Rev. Stat. Ann. § 32:668(B)(1)(c), a driver who refused to submit to a chemical test for intoxication was not entitled to a hardship-restricted driving license during the first 90 days after his driver’s license had been automatically suspended in accordance with La. Rev. Stat. Ann. § 32:667(B)(2). Dixon v. Department of Public Safety & Corrections, 570 So. 2d 130, 1990 La. App. LEXIS 2491 (Nov. 7, 1990), writ of certiorari denied by 573 So. 2d 1119, 1991 La. LEXIS 320 (La. 1991).

Appellee motorist was entitled to have the suspension of his driver’s license by appellant, the state department of public safety, reversed because under La. Rev. Stat. Ann. § 32:662, there was a presumption that any blood alcohol reading of .10 or more indicated being under the influence of alcoholic beverages, and the department failed to sustain its burden that the motorist submitted to an approved test as required at a hearing under La. Rev. Stat. Ann. § 32:668A. McWhiney v. State, 514 So. 2d 1202, 1987 La. App. LEXIS 10543 (Oct. 28, 1987).

Trial court erred in suspending the driver’s operating privileges because the officer’s sworn affidavit fell short of showing that the officer had reasonable grounds to believe that the driver was driving under the influence of alcohol; the court noted that the affidavit which was the only evidence, failed to include the factual basis or circumstances as to why the officer believed the driver was intoxicated. Turner v. State, Dep’t of Public Safety, 350 So. 2d 984, 1977 La. App. LEXIS 3981 (Sept. 26, 1977).

Driver was not entitled to a license allowing him to operate his motor vehicle for the purpose of earning a livelihood for his family where his suspension was for failure to submit to a sobriety test under La. Rev. Stat. Ann. 32:667, and not for driving while intoxicated. Dennis v. Louisiana State Dep’t of Public Safety, Driver’s License Div., 317 So. 2d 652, 1975 La. App. LEXIS 3478 (Aug. 5, 1975), writ of certiorari denied by 321 So. 2d 365, 1975 La. LEXIS 4720 (La. 1975).

The hearing guaranteed in La. Rev. Stat. Ann. § 32:668(A) that was to be given to plaintiff, an individual who was about to have his driver’s license suspended after being arrested for driving while under the influence of alcohol, did not abridge his constitutional guarantee of equal protection under the law for it clearly applied uniformly to all who came within its provision. Spencer v. State, Dep’t of Public Safety, 315 So. 2d 912, 1975 La. App. LEXIS 3467 (July 8, 1975).

•••• Blood Alcohol & Field Sobriety

••••• Implied Consent

•••••• General Overview. — There was no trial court error in the finding that a police officer’s failure to strictly comply with La. Rev. Stat. Ann. § 32:666(B) did not constitute grounds for setting aside the Department of Correction’s suspension of a motorist’s license; there was no jurisprudence indicating that strict compliance with the affidavit aspect of the implied consent statutes, La. Rev. Stat. Ann. § 32:661 et seq., was necessary for a valid suspension, and La. Rev. Stat. Ann. § 32:668 did not specify that the information reviewed under La. Rev. Stat. Ann. § 32:668(A)(1)-(6) had to be contained in an affidavit. Cannizzaro v. Louisiana Dep’t of Public Safety & Corrections, 541 So. 2d 931, 1989 La. App. LEXIS 507 (Mar. 15, 1989).

EVIDENCE

• Scientific Evidence

•• Blood Alcohol. — Under La. Rev. Stat. Ann. § 32:668(B)(1)(c), a driver who refused to submit to a chemical test for intoxication was not entitled to a hardship-restricted driving license during the first 90 days after his driver’s license had been automatically suspended in accordance with La. Rev. Stat. Ann. § 32:667(B)(2). Dixon v. Department of Public Safety & Corrections, 570 So. 2d 130, 1990 La. App. LEXIS 2491 (Nov. 7, 1990), writ of certiorari denied by 573 So. 2d 1119, 1991 La. LEXIS 320 (La. 1991).

In an action seeking injunctive relief, the lower court improperly denied driver’s request because he was able to establish by a preponderance of the evidence that upon his arrest he was not advised by the State, as required by La. Rev. Stat. Ann. § 32:668(A), of the consequences of a refusal to take a blood test. Belton v. State, 277 So. 2d 717, 1973 La. App. LEXIS 5813 (May 1, 1973).

TRANSPORTATION LAW

• Private Vehicles

•• Operator Licenses

••• General Overview. — Where driver attempted to argue that as La. Rev. Stat. Ann. § 32:667 was penal in nature, it must be strictly construed; the appellate court rejected the driver’s arguments and determined that a temporary license was extended only until suspension proceedings were complete, and the mere request for a hearing did not act as a bar or erasure of a proper suspension. Hymel v. Dep’t of Pub. Safety, 843 So. 2d 1172, 2003 La. App. LEXIS 781 (Apr. 2, 2003).

An administrative law judge’s acceptance of an affidavit from the arresting officer in a driver’s license suspension case, in lieu of live testimony from the officer was not improper, and consideration of the affidavit by the agency was not improper. Spreadbury v. Department of Pub. Safety, 745 So. 2d 1204, 1999 La. App. LEXIS 3115 (Nov. 5, 1999).

Pursuant to La. Rev. Stat. Ann. § 32:668(B)(1)(a), a driver was not entitled to a restricted driver’s license because his driver’s license had previously been suspended pursuant to La. Rev. Stat. Ann. § 32:667(B)(1) due to his blood-alcohol level at time of prior arrest for DWI, despite the expungement of prior arrest record. King v. Department of Pub. Safety & Corrections, 742 So. 2d 44, 1999 La. App. LEXIS 2073 (June 30, 1999).

Driver’s petition for equitable relief prohibiting an agency from presenting testimony of the arresting officer via affidavit at the driver’s license suspension hearing was moot; the driver’s suspension was final and he thus lacked standing to maintain the action. Martin v. Department of Pub. Safety, 708 So. 2d 1182, 1998 La. App. LEXIS 314 (Feb. 20, 1998).

In an action by the State of Louisiana to suspend the driver’s license of a motor vehicle operator for allegedly driving while intoxicated by alcohol, a police officer had reasonable grounds to believe the operator was driving while intoxicated by alcohol under La. Rev. Stat. Ann. §§ 414(F)(4), 32:661(A), (C), 32:666, 32:667, and 32:668(A) and (C). Carmouche v. Department of Pub. Safety & Corrections, 618 So. 2d 1220, 1993 La. App. LEXIS 1919 (May 12, 1993).

Because La. Rev. Stat. Ann. § 32:414 makes no provision for any type of hearing before the Department of Public Safety and Correction before notice of the Department’s action, the hearing in open court referred to in § 32:414 provides a driver his first opportunity for a hearing; judicial review of the Department’s action under § 32:414 must of necessity be a trial de novo so that the driver may introduce evidence as to his claim; thus, as cases brought pursuant to La. Rev. Stat. Ann. § 32:668 are to have the same judicial review procedure as the procedure authorized under La. Rev. Stat. Ann. § 32:414, they should be afforded trial de novo. Flynn v. State, Dep’t of Public Safety & Correction, 608 So. 2d 994, 1992 La. LEXIS 3727 (Nov. 30, 1992).

The district court erred in ordering the issuance of a hardship license because the district court’s review of the suspension was limited to the authority contained in La. Rev. Stat. Ann. § 32:668 which prevented the issuance of a restricted license during the first 90 days of the suspension of anyone who refused a chemical test for intoxication. Chalker v. Department of Public Safety & Corrections, 593 So. 2d 948, 1992 La. App. LEXIS 81 (Jan. 30, 1992).

The grant of a restricted license to a driver with only one DWI conviction, after a one-year administrative suspension by the department of public safety, was improper because the driver had more than one breath test for DWI greater than .10 within a past five year period. Granata v. Louisiana Dep’t of Public Safety, 583 So. 2d 872, 1991 La. App. LEXIS 1946 (June 27, 1991).

It was only upon conviction and sentence for driving while intoxicated that La. Rev. Stat. Ann. §§ 32:414 and :415.1 came into play; however, where a driver had not been convicted of driving while intoxicated, his eligibility for a restricted license had to be evaluated under the provisions of La. Rev. Stat. Ann. §§ 32:667 and :668. McLean v. Department of Public Safety & Corrections, 572 So. 2d 1066, 1990 La. App. LEXIS 2951 (Dec. 12, 1990).

La. Rev. Stat. Ann. § 32:668(C) was interpreted as a grant of authority to a court to order the Department of Public Safety and Corrections to do anything that it was empowered to do under the applicable statutory scheme, including La. Rev. Stat. Ann. § 32:668(B), and that statute allowed the department to issue a restricted license only to a person who had never before had a license suspended. McLean v. Department of Public Safety & Corrections, 572 So. 2d 1066, 1990 La. App. LEXIS 2951 (Dec. 12, 1990).

Under La. Rev. Stat. Ann. § 32:668(B)(1)(c), a driver who refused to submit to a chemical test for intoxication was not entitled to a hardship-restricted driving license during the first 90 days after his driver’s license had been automatically suspended in accordance with La. Rev. Stat. Ann. § 32:667(B)(2). Dixon v. Department of Public Safety & Corrections, 570 So. 2d 130, 1990 La. App. LEXIS 2491 (Nov. 7, 1990), writ of certiorari denied by 573 So. 2d 1119, 1991 La. LEXIS 320 (La. 1991).

La. Rev. Stat. Ann. § 32:668(B) authorized the Department of Public Safety and Corrections to issue a restricted driver’s license only to a person who had never before refused to submit to a test for intoxication and had not had a license suspended; the trial court did not have the authority to order the department to issue a driver a restricted license where such issuance was otherwise prohibited by statute. Boe v. State, 558 So. 2d 1333, 1990 La. App. LEXIS 561 (Mar. 14, 1990).

Suspension of a driver’s license was a civil sanction; due process required notice and an opportunity to be heard prior to suspension of the driver’s license; La. Rev. Stat. Ann. §§ 32:667 and 32:668 provided adequate due process protection. Fiew v. Department of Public Safety, 525 So. 2d 119, 1988 La. App. LEXIS 745 (Mar. 2, 1988).

Appellee motorist was entitled to have the suspension of his driver’s license by appellant, the state department of public safety, reversed because under La. Rev. Stat. Ann. § 32:662, there was a presumption that any blood alcohol reading of .10 or more indicated being under the influence of alcoholic beverages, and the department failed to sustain its burden that the motorist submitted to an approved test as required at a hearing under La. Rev. Stat. Ann. § 32:668A. McWhiney v. State, 514 So. 2d 1202, 1987 La. App. LEXIS 10543 (Oct. 28, 1987).

Since defendant had refused a chemical test for intoxication, pursuant to La. Rev. Stat. Ann. § 32:668, he was not eligible for a restricted license for the first 90 days of his license suspension. Bamburg v. State, Dep’t of Public Safety, License Control & Driver Improv. Div., 499 So. 2d 215, 1986 La. App. LEXIS 8011 (Oct. 29, 1986).

Trial court erred in suspending the driver’s operating privileges because the officer’s sworn affidavit fell short of showing that the officer had reasonable grounds to believe that the driver was driving under the influence of alcohol; the court noted that the affidavit which was the only evidence, failed to include the factual basis or circumstances as to why the officer believed the driver was intoxicated. Turner v. State, Dep’t of Public Safety, 350 So. 2d 984, 1977 La. App. LEXIS 3981 (Sept. 26, 1977).

Neither La. Rev. Stat. Ann. § 32:414 nor La. Rev. Stat. Ann. § 32:668 place any restriction or limitation on the scope of an original judicial hearing regarding the suspension of licenses, and a reviewing court is not restricted to a review of the findings of the Department of Public Safety. Jaubert v. Department of Public Safety, 323 So. 2d 212, 1975 La. App. LEXIS 3159 (Nov. 11, 1975).

Driver was not entitled to a license allowing him to operate his motor vehicle for the purpose of earning a livelihood for his family where his suspension was for failure to submit to a sobriety test under La. Rev. Stat. Ann. 32:667, and not for driving while intoxicated. Dennis v. Louisiana State Dep’t of Public Safety, Driver’s License Div., 317 So. 2d 652, 1975 La. App. LEXIS 3478 (Aug. 5, 1975), writ of certiorari denied by 321 So. 2d 365, 1975 La. LEXIS 4720 (La. 1975).

Department was enjoined from suspending a driver’s license where the driver had timely requested an administrative hearing after the department gave its initial notice of suspension, the suspension order was upheld following the hearing, the department did not send the order of suspension by certified mail, and the driver did not receive the notice until after the 30-day judicial review period had expired. Areaux v. Department of Public Safety, 297 So. 2d 684, 1974 La. App. LEXIS 3571 (July 3, 1974).

La. Rev. Stat. Ann. § 32:667 and La. Rev. Stat. Ann. § 32:668 are intended to promote public safety on Louisiana highways by imposing withdrawal of licensing privileges from motorists arrested for driving while intoxicated under certain circumstances even though the withdrawal of licensing privileges for a given period under these provisions constitutes a civil sanction to which the Miranda requirements are inapposite. Harrison v. State, Dep’t of Public Safety, Drivers License Div., 298 So. 2d 312, 1974 La. App. LEXIS 3547 (July 3, 1974), writ of certiorari denied by 300 So. 2d 840, 1974 La. LEXIS 4013 (La. 1974).

In a dispute over driving privileges, the lower court improperly denied driver’s petition for a preliminary injunction pending the requested administrative hearing under La. Rev. Stat. Ann. § 32:668. Whitaker v. State, Dep’t of Public Safety, Drivers License Div., 264 So. 2d 725, 1972 La. App. LEXIS 6382 (June 26, 1972).

It was unnecessary to consider the truck driver’s appeal from the decision suspending his drivers’ license for six months after he refused to take an intoximeter test incident to his arrest for driving under the influence; whether the 30-day period for submitting the appeal ran from the date the license was suspended, the date that notice was mailed, or the date the notice was actually received, the truck driver’s appeal was untimely under La. Rev. Stat. Ann. §§ 32:668 and 32:414. David v. Department of Public Safety, 261 So. 2d 347, 1972 La. App. LEXIS 6565 (Apr. 17, 1972).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Where a law enforcement officer or fire service personnel appears at a municipal fire and police civil service hearing in his official capacity the appearance fee must be paid in accordance with R.S. 13:3662., Opinion 02-0131, La. Atty. Gen. Op. No. 2002-0131; 2002 La. AG LEXIS 175.

TREATISES AND LAW REVIEWS

General Treatises. — Defense of Drunk Driving Cases: Criminal, Civil § 4.02 > Implied Consent Legislation > Characteristics of Implied Consent Statutes.

Defense of Drunk Driving Cases: Criminal, Civil § 4.07 > Implied Consent Legislation > Implied Consent Is Not Necessarily Informed Consent.

Defense of Drunk Driving Cases: Criminal, Civil § 4.08 > Implied Consent Legislation > What Constitutes Refusal to Submit.

§ 668.1. Procedure following revocation or denial of license; discovery.

Notwithstanding any provision to the contrary, prehearing discovery, in conjunction with the administrative hearing provided for in R.S. 32:668, shall not include depositions of law enforcement witnesses. (Acts 2009, No. 287, § 1, eff. Aug. 15, 2009.)

§ 669. Suspension of nonresident’s operating privilege; notification to state of residence.

A. When a nonresident driver refuses to take an approved chemical test as provided for in R.S. 32:666, the arresting officer or agency shall notify the department, which shall give information, in writing, to the motor vehicle administrator of the state of the person’s residence and of any state in which he has a license.

B. When it has been finally determined that a nonresident’s privilege to operate a motor vehicle in this state has been suspended, the Department of Public Safety shall give information in writing of the action taken to the motor vehicle administrator of the state of the person’s residence and of any state in which he has a license. (Acts 1983, No. 632, § 1, eff. Jan. 1, 1984.)

§ 670. Test results for persons under the age of twenty-one; exclusion from official driving record.

The submission to a chemical test by any person under the age of twenty-one which indicates a blood alcohol level of at least 0.02 but less than 0.08 percent shall not be included on his official driving record. However, this provision shall not prohibit the use of those results for administrative purposes or for obtaining a conviction, or the use of a conviction obtained based on those results for any purpose allowed by law. (Acts 1999, No. 927, § 1; Acts 2001, No. 781, § 4, eff. Sept. 30, 2003.)

Quoted Statutory Material. — Acts 2001, No. 781, § 6 provides that the provisions of the Act shall become null and of no effect if and when Section 351 of P.L. 106-346 regarding the withholding of federal highway funds for failure to enact a 0.08 percent blood alcohol level is repealed or invalidated for any reason.

PART 15. RESPONSIBILITIES OF DEPARTMENT OF PUBLIC SAFETY AND CORRECTIONS, OFFICE OF STATE POLICE.

§ 671. Responsibilities of the Department of Public Safety and Corrections, office of state police; interstate highways.

The Department of Public Safety and Corrections, office of state police, shall use its best efforts to respond to calls placed by motorists from call boxes located along Interstate 10 as it crosses the Atchafalaya River Basin between the West Atchafalaya Basin Protection Levee and the East Atchafalaya Basin Protection Levee, or to relay the calls to the appropriate law enforcement agency. (Acts 1993, No. 122, § 1.)

PART 16. POSTACCIDENT DRUG TESTING.

Editor’s Notes. — Acts 2006, No. 523, § 1, effective August 15, 2006, enacted Part XVI of Chapter 3 of Title 32, comprised of R.S. 32:681.


§ 681. Postaccident drug testing; accidents involving fatalities, required.

A. The operator of any motor vehicle which is involved in a collision or the operator of any watercraft involved in a collision, crash, or other casualty in which a fatality occurs shall be deemed to have given consent to, and shall be administered, a chemical test or tests of his blood, urine, or other bodily substance for the purpose of determining the presence of any abused substance or controlled dangerous substance as set forth in R.S. 40:964 or any other impairing substance.

B. The test or tests shall be administered at the direction of a law enforcement officer having reasonable grounds to believe the person to have been driving or in actual physical control of a motor vehicle upon the public highways of this state which is involved in a collision or to have been operating or in physical control of a watercraft on the waterways of this state involved in a collision, crash, or other casualty in which a fatality occurs. The law enforcement agency by which such officer is employed shall designate in writing under what conditions the tests shall be administered.

C. In the case of all traffic or boating fatalities, the coroner, or his designee, shall perform or cause to be performed a toxicology screen on the victim or victims of all traffic fatalities for determining evidence of the presence of any abused substance or controlled dangerous substance as set forth in R.S. 40:964 or any other impairing substance which shall include the extracting of all bodily substance samples necessary for such toxicology screen. The coroner, or his designee, shall be responsible for ensuring the body is not removed from his custody until such time as the bodily substance samples are extracted. The coroner’s report shall be made available to the investigating law enforcement agency and may be admissible in any court of competent jurisdiction as evidence of the presence of any abused substance or controlled dangerous substance as set forth in R.S. 40:964 or any other impairing substance at the time of the fatality. Nothing herein shall be construed to limit the authority of the investigating law enforcement agency from conducting an investigation of the accident scene concurrently with the coroner or his designee.

D. Any chemical test or tests of a person’s blood, urine, or other bodily substance for the purpose of determining the presence of any abused substance or controlled dangerous substance as set forth in R.S. 40:964 or any other impairing substance shall be administered in the same manner and subject to the provisions of Part XIV of this Chapter. (Acts 2006, No. 523, § 1, eff. Aug. 15, 2006; Acts 2009, No. 5, § 1, eff. Aug. 15, 2009.)

Editor’s Notes. — Acts 2006, No. 523, § 1, effective August 15, 2006, enacted Part XVI of Chapter 3 of Title 32, comprised of R.S. 32:681.

2009 Amendments. — The 2009 amendment by No. 5 added “or the operator of any watercraft involved in a collision, crash, or other casualty” in (A); added “or to have been operating or in physical control of a watercraft on the waterways of this state involved in a collision, crash, or other casualty” in the first sentence of (B); and added “or boating” in the first sentence of (C).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Under R.S. 32:661(A)(2)(b), in all traffic fatalities, the coroner “shall’ extract all blood substance samples necessary for screening and be responsible for ensuring the body is not removed from his custody until such extraction has been conducted. Therefore, the police officer and/or State Trooper do no supersede the Coroner and may not demand a blood sample be drawn for alcohol testing (via heart tap) in a traffic fatality. Opinion No. 07-0035. 2007 La. AG LEXIS 131.

CHAPTER 4. VEHICLE CERTIFICATE OF TITLE LAW.

Section

701. Short title.

702. Definitions.

703. Offices of commissioner.

703.1. [Repealed.]

704. Applicability.

705. Delivery of certificate to purchaser of vehicle.

706. Marketable title.

706.1. Disclosure by persons who transfer ownership of vehicles with salvage or reconstructed titles, assembled title, or certificate of destruction; penalties.

706.2. Requirements for vehicle identification number inspections.

707. Application for certificates of title; exception; salvage title; antique vehicles; reconstructed title.

707.1. Deceased persons; titles to vehicles.

707.2. Electronic media system for lien recordation and title information; fees; required bond; confidentiality of information; rules and regulations.

707.3. Certificates of destruction; application requirements; restrictions on sale; disassembly requirement; department rules; penalties.

707.4. Alternate procedure to title trailers.

707.5. Assembled vehicles.

707.6. Expedited title procedure; rules and regulations.

708. Issuance of certificates; satisfaction of lien or security interest; security measures.

708.1. Issuance of certificates; satisfaction of child support privilege or security interest; security measures.

709. Numbers assigned; indices; files.

710. Security interests; priority; notation on certificate.

711. Sale subject to mortgage or security interest; act of sale and assignment of certificate; corrected certificate.

712. Ownership of vehicle passing otherwise than by voluntary transfer.

713. Lost or destroyed certificate.

714. [Repealed.]

715. Change of engine in vehicle.

716. Dismantling registered vehicle.

717. Sale of motor vehicle as scrap.

718. Sale of an auto hulk as scrap to a scrap metal processor or a licensed automotive dismantler and parts recycler.

719 to 720.1. [Repealed.]

721. Stolen vehicles; report of theft and recovery.

722. Stolen or embezzled vehicles; liens and encumbrances.

723. Stolen or embezzled vehicles; suspension of registration; lists.

724. Transfer and possession of stolen vehicles.

725. Concealing or misrepresenting identity of motor vehicle or engine.

726. Destruction or alteration of distinguishing number or mark.

726.1. Tampering with or altering odometers prohibited; penalties.

727. Rules and regulations; forms; cancellation of certificates; copies of and reports as to records.

728. Fees.

729. Necessity for certificate.

730. Alteration and forgery; false name, address, or statement; other fraud.

731. Violations; penalty.

732. Additional penalties.

733. [Repealed.]

734. Signature to documents.

735. Auto title companies; licensing; regulation; fees, suspension, and revocation; domicile; surety bonds; expiration and renewal dates.

736. Surety bond required; amount and conditions of surety bond; filing of bond.

737. Causes for suspension, revocation, cancellation, or restrictions; reinstatement.

738. Cease and desist order; injunctive relief.

739 to 749. [Reserved.]

§ 701. Short title.

This Chapter shall be known and designated as the Vehicle Certificate of Title Law. (Acts 1950, No. 342, § 1.)

CROSS REFERENCES

Louisiana Law. — Scope and definitions, see La. R.S. 6:965.

Definitions, see La. R.S. 9:1149.2.

Definitions and index of definitions, see La. R.S. 10:9-102.

Purchase-money security interest; application of payments; burden of establishing purchase-money security interest, see La. R.S. 10:9-103.

Perfection of security interests in property subject to certain statutes, regulations, and treaties, see La. R.S. 10:9-311.

Termination statement, see La. R.S. 10:9-513.

Definitions, see La. R.S. 22:361.

Tax obligation to constitute a lien, privilege and mortgage, see La. R.S. 47:1577.

Notice and place of filing, see La. R.S. 52:52.

Municipal Law. — Tow zones established > owners and operators. New Orleans Code of Ordinance § 162-1536.
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COMMERCIAL LAW (UCC)

• Negotiable Instruments (Article 3)

•• Enforcement

••• Holders in Due Course

•••• General Overview. — Finance company was entitled to its rights as a holder in due course, with all conditions imposed by § 52 of the Negotiable Instrument Act, former La. Rev. Stat. Ann. § 7:52, despite a valid certificate of title to a car; the Louisiana Motor Vehicle Title Certificate Law, La. Rev. Stat. Ann. 32:701 et. seq., did not effect a holder’s rights under the Negotiable Instrument Act or alter the basic provisions of La. Civ. Code Ann. art. 2456 that hold that a sale is complete when the vendor accepted purchaser’s draft or payment. Commercial Credit Corp. v. Carter, 218 So. 2d 326, 1969 La. App. LEXIS 5454 (Jan. 7, 1969).

CONTRACTS LAW

• Types of Contracts

•• Oral Agreements. — La. Rev. Stat. Ann. § 32:701 et seq. provided a method of registry of title to motor vehicles but did not alter the basic provisions of La. Civ. Code Ann. art. 2456, which permitted a transfer of ownership of movables by verbal contract, nor did it provide an exclusive manner of transferring ownership. Robinson v. Jackson, 255 So. 2d 846, 1971 La. App. LEXIS 5512 (Nov. 16, 1971), writ of certiorari denied by 260 LA. 700, 257 So. 2d 155, 1972 La. LEXIS 5656 (1972).

REAL PROPERTY LAW

• Purchase & Sale

•• Contracts of Sale

••• General Overview. — The fact that the owner sold an automobile without signing the title over to the purchaser in accordance with the Vehicle Certificate of Title Law, La. Rev. Stat. Ann. § 32:701 et seq., did not render the sale void; it simply causes the title to be imperfect and unmarketable until the certificate was acquired; as between the parties, the title to motor vehicles, although imperfect, was transferable under La. Civ. Code Ann. art. 2456, even in the absence of compliance with the statute. General Finance Corp. v. Harrell, 188 So. 2d 211, 1966 La. App. LEXIS 4987 (June 13, 1966).

TRANSPORTATION LAW

• Private Vehicles

•• General Overview. — Possessor’s failure to comply, combined with the purchaser’s compliance with the Vehicle Certificate to Title Law, La. Rev. Stat. Ann. § 32:701 et seq., by the purchaser’s registration of title in his name meant title to a mobile home was properly vested in the purchaser. Ballard v. McBryde, 275 So. 2d 464, 1973 La. App. LEXIS 5777 (Mar. 6, 1973).

Title to a motor vehicle, although imperfect, is subject to transfer in accordance with the provisions of La. Civ. Code Ann. art. 2456 as between the parties, even in the absence of compliance with the provisions of La. Rev. Stat. Ann. art. 32:701 et seq. Ebert v. Babin, 200 So. 2d 672, 1967 La. App. LEXIS 5133 (June 29, 1967).

•• Vehicle Registration

••• General Overview. — Titles to motor vehicles although imperfect can be transferred permissibly between parties in accordance with the provisions of La. Civ. Code Ann. art. 2456 even though there has been no compliance with the Vehicle Certificate of Title Law, La. Rev. Stat. Ann. § 32:701 et seq., because the enactment of the law regulating the certificates of title to motor vehicles did not repeal the provisions of the Civil Code that have reference to the consummation of sales of motor vehicles between parties to such transactions. Scott v. Continental Ins. Co., 259 So. 2d 391, 1972 La. App. LEXIS 5670 (Feb. 29, 1972).

Finance company was entitled to its rights as a holder in due course, with all conditions imposed by § 52 of the Negotiable Instrument Act, former La. Rev. Stat. Ann. § 7:52, despite a valid certificate of title to a car; the Louisiana Motor Vehicle Title Certificate Law, La. Rev. Stat. Ann. 32:701 et. seq., did not effect a holder’s rights under the Negotiable Instrument Act or alter the basic provisions of La. Civ. Code Ann. art. 2456 that hold that a sale is complete when the vendor accepted purchaser’s draft or payment. Commercial Credit Corp. v. Carter, 218 So. 2d 326, 1969 La. App. LEXIS 5454 (Jan. 7, 1969).

Plaintiff, the driver of a pickup truck that was towing a trailer house, was entitled to recover damages sustained to the trailer house that were sustained in a collision with defendant even though plaintiff had no title certificate to the trailer as required under the Vehicle Certificate of Title Law, La. Rev. Stat. Ann. § 32:701 et seq.; the sale of the trailer was not void because the transfer was not executed in conformity with the statute. Whitten v. Travelers Ins. Co., 141 So. 2d 40, 1962 La. App. LEXIS 1929 (Jan. 31, 1962).

Vehicle Certificate of Title Law, La. Rev. Stat. Ann. § 32:701 et seq., does not make the sale of a motor vehicle void if the transfer is not executed in conformity with that statute; the statute does not directly nor by implication repeal La. Civ. Code Ann. art. 2456, which deals with the sale of automobiles and therefore, the title to motor vehicles, although imperfect, may be transferred as between the parties in accordance with La. Civ. Code Ann. art. 2456, even though the purchaser has not complied with the Vehicle Certificate of Title Law. Whitten v. Travelers Ins. Co., 141 So. 2d 40, 1962 La. App. LEXIS 1929 (Jan. 31, 1962).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Used Car Dealer must surrender the vehicle certificate of title to the purchaser within 20 days from date of sale, regardless of the failure of consideration or other conditions of the sale., OPINION NUMBER 93-572, La. Atty. Gen. Op. No. 1993-572; 1994 La. AG LEXIS 51.

The Department of Public Safety, and not the Used Motor Vehicle and Parts Commission, has authority to regulate non-delivery of motor vehicle certificates of title., OPINION No. 93-571, La. Atty. Gen. Op. No. 1993-571; 1994 La. AG LEXIS 84.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Personal Property Leases in Louisiana. 44 La. L. Rev. 755 (January, 1984).

Article: A Guide to the Provisions of Chapter Nine of Louisiana’s Commercial Code. 50 La. L. Rev. 711 (March, 1990).

Article: Co-Ownership of Former Community Property: A Primer on the New Law. 56 La. L. Rev. 677 (Spring, 1996).

§ 702. Definitions.

As used in this Chapter:

(1) “Antique vehicle” shall mean a vehicle twenty-five years old or older.

(2) “Auto hulk” means any material which is or may have been a motor vehicle, with or without all component parts, which is not self-propelled nor capable of carrying persons or property upon a public highway and which material is in such condition that its highest or primary value is its sale or transfer as parts or scrap metal.

(3) “Auto title company” means any person, firm, association, or corporation which is engaged primarily in the transfer and recordation of sales, leases, or mortgages of vehicles including but not limited to mobile homes, trailers, and motor vehicles. “Auto title company” also means any person, firm, association, or corporation which has been licensed in accordance with the provisions of R.S. 32:735 et seq. An auto title company shall not mean an insurance company transferring titles to wrecked vehicles, or a licensed motor vehicle dealer, lending institution, financial institution regulated by state or federal authorities, notary, attorney, or individual applicant unless it or he is doing business as an auto title company.

(4) “Certificate of destruction” means a type of certificate of title issued by the office of motor vehicles for a “water-damaged vehicle” other than an antique vehicle or a vehicle in excess of twenty thousand pounds gross vehicle weight rating (GVWR), whose power train, computer, or electrical system has been damaged by flooding as the result of a gubernatorially declared disaster or emergency and that is a “total loss” as defined in this Section. The certificate of destruction shall be reassignable a maximum of two times prior to dismantling or destruction of the vehicle.

(5) “Commissioner” shall mean the director of public safety as provided for in Section 1301 of Title 40 of the Louisiana Revised Statutes of 1950, who, in addition to all other powers granted and duties imposed by law, shall have all powers granted and perform such duties as are imposed on the commissioner by this chapter.

Any duly authorized representative of the commissioner when acting under his authority and direction, shall have the same power as is conferred on the commissioner by this Chapter.

(6) “Dealer” shall mean any person engaged in the business of buying, selling or exchanging motor vehicles which are subject to license under Chapter 4 of the Subtitle II of Title 47 of the Louisiana Revised Statutes of 1950.

The term dealer shall also mean any person engaged in the business of buying, selling or exchanging used parts or used accessories of motor vehicles.

Any person who buys, sells, or deals in ten or more motor vehicles in any twelve month period shall be prima facie presumed to be engaged in such business.

“Dealer” does not include: public officers while performing their official duties; receivers, trustees, administrators, executors, guardians or other persons appointed by or acting under the judgment or order of any court; banks, finance companies or other loan agencies that acquire motor vehicles as an incident to their regular business; motor vehicle rental and leasing companies that sell motor vehicles to motor vehicle dealers licensed under this Section; and bona fide fleet purchasers of motor vehicles.

(7) “Floor plan loan” shall mean any loan made to a licensed vehicle dealer and secured by a chattel mortgage entered into prior to the effective date1 of Chapter 9 of the Louisiana Commercial Laws (R.S. 10:9-101, et seq.) which constitute a part of the dealer’s stock in trade, and which may change in specifics, held for sale in the ordinary course of business.

(8) “Manufacturer” means any person regularly engaged in the business of manufacturing or assembling new motor vehicles, either within or without this state.

(9) “Manufacturer’s certificate” means a certificate on a form to be prescribed by the commissioner, and furnished by the manufacturer, showing the original transfer of a new vehicle from the manufacturer to the original purchaser, and each subsequent transfer between distributor and dealer, dealer and dealer, and dealer to owner, through and including the transfer to the title applicant.

(10) “Person” shall mean any individual, firm, corporation, partnership or association.

(11) “Salesman” shall mean any person who for a compensation or valuable consideration is employed or engaged either directly or indirectly by a “dealer” to sell or offer to sell, buy or offer to buy, exchange or offer to exchange, or negotiate the purchase or sale or exchange, or assist in negotiating the purchase or sale or exchange, either as a whole or partial vocation, of motor vehicles which are subject to license under Chapter 4 of Subtitle II of Title 47 of the Louisiana Revised Statutes of 1950.

(12) “Salvage title” shall mean a certificate used to evidence the declaration in an insurance settlement that a motor vehicle is a “total loss” motor vehicle as provided in this Chapter, to be prescribed and distributed by the office of motor vehicles, to an insurance company, its authorized agent, or the owner of a “total loss” motor vehicle.

(13) “Total loss” means a motor vehicle which has sustained damages equivalent to seventy-five percent or more of the market value as determined by the most current National Automobile Dealers Association Handbook. However, a motor vehicle that sustains cosmetic damages caused by hail equivalent to seventy-five percent or more of its market value as a result of costs for repairs to items such as windshields, windows, and rear glass, exterior paint and paint materials, and body damage such as dents shall not be deemed a “total loss” and salvaged; however, such vehicles shall be issued a branded title indicating the vehicle has sustained hail damage.

(14) “User” shall mean any person who acquires a vehicle for purposes other than resale and is required to register same under the provisions of the Louisiana Vehicle Registration License Tax Law, Chapter 4 of Subtitle II of Title 47 of the Louisiana Revised Statutes of 1950.

(15) “Vehicle” shall include those devices sometimes referred to as mobile homes as defined in R.S. 9:1149.2(3), whether or not they may be required to be registered or licensed under other laws, and except as otherwise expressly provided herein, the provisions of this Chapter shall apply to the sale and mortgaging thereof. Neither the inclusion or exclusion of any property in or from the definition of vehicle for purposes of this Chapter, nor any other provision in this Chapter, is intended to affect in any way the status, as determined under other laws, of such property for purposes of ad valorem property taxation, or for any other taxes presently levied, or for the purposes of insurance classification.

(16) “Water-damaged vehicle” means any vehicle whose power train, computer, or electrical system has been damaged by flooding and that is a “total loss” as defined in this Section. (Added by Acts 1950, No. 342, §§ 2-5; Amended by Acts 1952, No. 121, § 1; Acts 1956, No. 585, § 1; Acts 1968, No. 107, § 1; Acts 1972, No. 96, § 1, eff. Jan. 1, 1973; Acts 1972, No. 771, § 1; Acts 1975, No. 409, § 1; Acts 1978, No. 631, § 1; Acts 1984, No. 707, § 1; Acts 1985, No. 594, § 1, eff. July 13, 1985; Acts 1985, No. 964, § 1; Acts 1988, No. 561, § 1; Acts 1989, No. 137, § 11, eff. Sept. 1, 1989; Acts 1989, No. 262, § 2; Acts 1989, No. 674, § 1; HCR No. 84, 1989 R.S., eff. June 19, 1989; Acts 1990, No. 964, § 1; Acts 1993, No. 737, § 1; Acts 1993, No. 1005, § 1; Acts 1999, No. 645, § 1, eff. Aug. 15, 1999; Acts 2001, No. 1007, § 1, eff. Aug. 15, 2001; Acts 2005, 1st Ex. Sess., No. 42, § 1, eff. Dec. 6, 2005; Acts 2008, No. 586, § 1, eff. Aug. 15, 2008; Acts 2009, No. 435, § 1, eff. July 1, 2010.)

Editor’s Notes. — The date referred to in this section is January 1, 1990.

2009 Amendments. — The 2009 amendment by No. 435 added “other than an antique vehicle or a vehicle in excess of twenty thousand pounds gross vehicle weight rating (GVWR), whose power train, computer, or electrical system has been damaged by flooding as the result of a gubernatorially declared disaster or emergency and that is a ‘total loss”’ in (4); and in (16), deleted “other than an antique vehicle or a vehicle in excess of twenty thousand pounds gross vehicle weight (GVW)” preceding “whose power train” and deleted “as the result of a gubernatorially declared disaster or emergency” preceding “and that is a ‘total loss.’”.

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute alphabetized the definitions in R.S. 32:702. In addition, the LSLI made several stylistic changes.

2008 Amendments. — Acts 2008, No. 586, § 1, effective August 15, 2008, added (16).

LSLI 2005 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute renumbered and reordered paragraphs (1) through (15) alphabetically; deleted “Paragraph (14) of” and made a stylistic change in present (3); and deleted “Paragraph (11) of” in present (15), as amended by Acts 2005, 1st Extraordinary Session, No. 42, § 1.

2005 1st Extraordinary Session Amendments. — Acts 2005, No. 42, § 1, effective December 6, 2005, added (14) and (15).

2001 Amendments. — Acts 2001, No. 1007, § 1, effective August 15, 2001, added “However, a motor vehicle that sustains ... vehicle has sustained hail damage” in (11).

1999 Amendments. — Acts 1999, No. 645, § 1, effective August 15, 1999, substituted “declaration in an insurance settlement that a motor vehicle is” in (10).

Quoted Statutory Material. — Acts 2009, No. 435, § 4, provides that “This Act shall become effective on July 1, 2010. However, the electronic reporting requirements specified in R.S. 32:1728.2(E) as provided in this Act shall not take effect until the Department of Public Safety and Corrections, office of motor vehicles, certifies to the division of administration, that the electronic system to implement the requirements of such provisions have been tested and are fully operational.”

CROSS REFERENCES

Louisiana Law. — Liability for the diminution in the value of a damaged vehicle, see La. R.S. 9:2800.17.

Application for certificates of title; exception; salvage title; antique vehicles; reconstructed title, see La. R.S. 32:707.

Auto title companies; licensing; regulation; fees, suspension, and revocation; domicile; surety bonds; expiration and renewal dates, see La. R.S. 32:735.

Security required, see La. R.S. 32:861.

Temporary license plates; lending institutions; auto title companies, see La. R.S. 47:519.2.

Funding; transfers, see La. R.S. 47:531.3.
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INSURANCE LAW

• Motor Vehicle Insurance

•• Vehicle Ownership

••• General Overview. — Where the owner of a car gave the car to her brother, she never used it or rode in it after giving it to him, and he purchased and installed a new engine in the car without contribution from her or her knowledge, even though the requirements of the Vehicle Certificate of Title Law, La. Rev. Stat. Ann. § 32:701 et seq., had not been complied with, the donation from the owner was a transfer of ownership to her brother. Touchet v. Guidry, 550 So. 2d 308, 1989 La. App. LEXIS 1696 (Oct. 4, 1989).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The Department of Public Safety, and not the Used Motor Vehicle and Parts Commission, has authority to regulate non-delivery of motor vehicle certificates of title., OPINION No. 93-571, La. Atty. Gen. Op. No. 1993-571; 1994 La. AG LEXIS 84.

A motor vehicle dealer may operate or move its vehicles upon public roads without registering the vehicle or attaching number plates if displaying a placard with the dealers name, address and “In Transit”., OPINION 97-266, La. Atty. Gen. Op. No. 1997-266; 1997 La. AG LEXIS 272.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Mistaken Assumptions and Misunderstandings of Contracting Parties in Louisiana Law and in the Restatement (Second) of Contracts. 59 La. L. Rev. 769 (Spring, 1999).



Footnote:

1 January 1, 1990.



§ 703. Offices of commissioner.

The vehicle commissioner shall maintain an office in the State Capitol at Baton Rouge and such other places in this state as he shall deem necessary, to properly carry out the provisions of this Chapter. The custodian of the capitol building shall provide therein adequate quarters for the offices and records of the vehicle commissioner. (Acts 1950, No. 342, § 6.)

§ 703.1. [Repealed.]

Repealed by Acts 1997, No. 1116, § 2, effective August 15, 1997.

§ 704. Applicability.

A. The provisions of this Chapter shall apply to the sale and chattel mortgaging of and the granting of a security interest on vehicles of the sort and kind required to be registered and licensed under the provisions of Chapter 4 of Subtitle II of Title 47 of the Louisiana Revised Statutes of 1950, and prior to the time Chapter 9 of the Louisiana Commercial Laws (R.S. 10:9-101, et seq.) becomes effective, 1 to the chattel mortgaging of vehicles by dealers to secure floor plan loans, except that there is specifically excluded from the provisions of this Chapter the sale, but not the chattel mortgaging of or the granting of a security interest on a new vehicle prior to the first sale of such new vehicle to a user, as defined herein. Such exclusion, however, does not exempt from the provisions of this Chapter such first sale made to a user as defined herein. Floor plan loans entered into after Chapter 9 of the Louisiana Commercial Laws becomes effective may be secured as provided therein.

B. Repealed by Acts 2001, No. 128, § 18, effective July 1, 2001.

C. The Department of Public Safety and Corrections shall promulgate rules and regulations to govern this Chapter pursuant to R.S. 49:950 et seq. (Acts 1950, No. 342, § 7. Amended by Acts 1952, No. 140, § 1; Acts 1972, No. 771, § 2; Acts 1989, No. 137, § 11, eff. Sept. 1, 1989; Acts 1990, No. 964, § 1; Acts 2001, No. 128, § 18, eff. July 1, 2001.)

Editor’s Notes. — The date referred to in this section is January 1, 1990.

2001 Amendments. — Acts 2001, No. 128, § 18, effective July 1, 2001, repealed (B).
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CIVIL PROCEDURE

• Remedies

•• Provisional Remedies

••• General Overview. — The trial court improperly enjoined the sale of and dissolved the seizure of a vehicle that belonged to the executor’s ex-husband, in an effort to satisfied past due alimony payments, because record title in the name of an acquaintance of the ex-husband was not conclusive evidence of ownership. Grant v. Anderson, 306 So. 2d 853, 1975 La. App. LEXIS 2996 (Jan. 21, 1975).

Under La. Rev. Stat. Ann. § 32:704, the fact that the motor company had perfect title before it sold the seized auto to the third party meant that the third party had ownership rights and rights to the proceeds of the judgment sale of the seized auto. Commercial Sec. Co. v. Hugh Roberson Motors, Inc., 229 LA. 959, 87 So. 2d 306, 1956 La. LEXIS 1373 (Mar. 26, 1956).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Louisiana’s Non-Uniform Variations in U.C.C. Chapter 9. 62 La. L. Rev. 793 (Spring, 2002).

§ 705. Delivery of certificate to purchaser of vehicle.

A. No person shall sell a vehicle without delivery to the purchaser thereof, whether such purchaser be a dealer or otherwise, a certificate of title issued under this Chapter in the name of the seller with such signed endorsement of sale and assignment thereon as may be necessary to show title in the purchaser; provided:

(1) A bonded dealer shall provide the purchaser the certificate of title within twenty days.

(2) A dealer who is reselling a vehicle that he purchased for stock purposes from an owner who, at the time of such purchase, delivered to the dealer an existing certificate of title issued under this Chapter in the name of such owner, properly endorsed, may, in lieu of applying for and obtaining a new certificate of title in his own, the dealer’s, name, and delivering the same to the purchaser, instead execute a resale and reassignment of such existing certificate of title, with warranty of title.

(3) A dealer who is reselling a vehicle that he purchased for stock purposes, and for which no certificate of title exists under this Chapter shall, in lieu of applying for and obtaining a certificate of title in his own, the dealer’s, name, and delivering same to the purchaser, note the fact of nonexistence and the reasons therefor, including name and address of the party, whether factory, distributor, or other person, from whom the vehicle was obtained, on a form to be prescribed and furnished by the commissioner, and deliver said form duly signed to such purchaser at the time of sale; however, as to vehicles of the model year 1957 or any later model year, the dealer shall, if the vehicle is of the model year current at the time, in lieu of furnishing said form, deliver to such purchaser at the time of sale a “manufacturer’s certificate” duly endorsed to the applicant.

(4) A dealer who is selling a vehicle that was consigned to him for sale by the registered owner may, in lieu of applying for and obtaining a new certificate of title in the dealer’s own name, and delivering the same to the purchaser, execute a sale and reassignment of such existing certificate of title, with warranty of title if:

(a) There is a written agreement between the dealer and the consignor, executed on a form provided or approved by the commissioner, as to the terms and conditions of the consignment.

(b) Pursuant to the consignment agreement, the consignor has assigned title to the dealer.

(c) There are no liens or encumbrances affecting the vehicle except those about which the purchaser is actually and specifically informed.

B. For purposes of this Section, an “endorsement” means either of the following:

(1) The signature of the seller in the presence of a notary who shall subscribe his name thereon.

(2) The signature of the seller in the presence of two witnesses who shall subscribe their names thereon, which signature shall be acknowledged by a subscribing witness in substantially the following manner:

ACKNOWLEDGMENT OF WITNESS

State of Louisiana

Parish of _______________

Before me, personally came and appeared the undersigned, who, after being duly sworn, said that he subscribed his name to the certificate of title as a witness to the signature(s) of seller(s) and he saw seller(s) sign his name as his voluntary act and deed.

_________________________

(Witness) Notary Public

C. All new certificates of title issued by the Department of Public Safety and Corrections, office of motor vehicles, shall include thereon language not inconsistent with the provisions of Subsection B hereof. (Acts 1983, No. 177, § 1; Acts 1983, No. 186, § 1; Acts 1987, No. 353, § 1, eff. July 6, 1987; Acts 1992, No. 1082, § 1, eff. July 1, 1993.)

CROSS REFERENCES

Louisiana Law. — Marketable title, see La. R.S. 32:706.

Application for certificates of title; exception; salvage title; antique vehicles; reconstructed title, see La. R.S. 32:707.

Used Motor Vehicle Commission; appointment and qualification; terms of office; powers and duties, see La. R.S. 32:783.

Denial, revocation, or suspension of license; grounds; unauthorized acts, see La. R.S. 32:792.
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CONSTITUTIONAL LAW

• Equal Protection

•• Scope of Protection. — Where defendant sold a vehicle without delivering the certificate of title to the purchaser, he failed to prove “clear and intentional discrimination” on the part of the State in enforcement of La. Rev. Stat. Ann. § 32:705, under which he was prosecuted; § 32:705 was constitutional, and the district court erred in sustaining defendant’s motions to quash. State v. Skinner, 358 So. 2d 280, 1978 La. LEXIS 7370 (Apr. 10, 1978).

CONTRACTS LAW

• Defenses

•• Equitable Estoppel

••• General Overview. — Although a company had not, as required by La. Rev. Stat. Ann. § 32:705 obtained a certificate of title to a car it bought from an entity, which had bought the car from a dealer, giving the dealer a check that later bounced, the dealer’s sale of the car to the entity was complete and title to the car passed to the entity, so, between the innocent dealer and the innocent company, the dealer, having made possible the loss, was estopped from obtaining either the return of the car or the price thereof. Flatte v. Nichols, 233 LA. 171, 96 So. 2d 477, 1957 La. LEXIS 1281 (June 10, 1957), limited by Ballard v. McBryde, 275 So. 2d 464, 1973 La. App. LEXIS 5777 (La.App. 2 Cir. 1973).

• Types of Contracts

•• Rights of Possessors. — Judicial exception to the Motor Vehicle Certificate of Title Law, La. Rev. Stat. Ann. § 32:701 et seq., that may have been created by application of the doctrine of equitable estoppel were inapplicable in the declaratory judgment action for resolution the disputed ownership of a mobile home as between the plaintiff that held the certificate of title and defendant that held physical possession of the mobile home by way of a purported sale through a dealer; plaintiff never entered into an act of sale with the intermediary dealer and the dealer never showed defendant any evidence that the dealer held the certificate of title. Yorkwood Sav. & Loan Asso. v. Charlie Hardison & Sons, Inc., 383 So. 2d 1266, 1980 La. App. LEXIS 3775 (Feb. 25, 1980).

TRANSPORTATION LAW

• Private Vehicles

•• Vehicle Registration

••• General Overview. — Although a company had not, as required by La. Rev. Stat. Ann. § 32:705 obtained a certificate of title to a car it bought from an entity, which had bought the car from a dealer, giving the dealer a check that later bounced, the dealer’s sale of the car to the entity was complete and title to the car passed to the entity, so, between the innocent dealer and the innocent company, the dealer, having made possible the loss, was estopped from obtaining either the return of the car or the price thereof. Flatte v. Nichols, 233 LA. 171, 96 So. 2d 477, 1957 La. LEXIS 1281 (June 10, 1957), limited by Ballard v. McBryde, 275 So. 2d 464, 1973 La. App. LEXIS 5777 (La.App. 2 Cir. 1973).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Used Car Dealer must surrender the vehicle certificate of title to the purchaser within 20 days from date of sale, regardless of the failure of consideration or other conditions of the sale., OPINION NUMBER 93-572, La. Atty. Gen. Op. No. 1993-572; 1994 La. AG LEXIS 51.

The Department of Public Safety, and not the Used Motor Vehicle and Parts Commission, has authority to regulate non-delivery of motor vehicle certificates of title., OPINION No. 93-571, La. Atty. Gen. Op. No. 1993-571; 1994 La. AG LEXIS 84.

A motor vehicle dealer may operate or move its vehicles upon public roads without registering the vehicle or attaching number plates if displaying a placard with the dealers name, address and “In Transit”., OPINION 97-266, La. Atty. Gen. Op. No. 1997-266; 1997 La. AG LEXIS 272.

Sale of a Motor Vehicle is complete upon agreement of object and price. Compliance with the Motor Vehicle Registration Act is not a requirement for valid sale. Unless the seller records the title with the Department of Public Safety, the title is not perfected. The seller is prohibited from seizing the vehicle from a buyer who is in default. A buyer may not waive his right to judicial process., Opinion 03-0141, 2003 La. AG LEXIS 126.

§ 706. Marketable title.

A. On and after December 15, 1950, except as provided in R.S. 32:705 and 32:712, no person buying a vehicle from the owner thereof, whether such owner be a dealer or otherwise, hereafter shall acquire a marketable title in or to the vehicle until the purchaser shall have obtained a certificate of title to the vehicle; however, neither the foregoing nor any other provisions of this Vehicle Certificate of Title Law shall be construed to have the effect of delaying, suspending or preventing the negotiation of a note secured by a chattel mortgage or security interest on a vehicle from being complete until the purchaser shall have obtained a certificate of title to the vehicle, the actual intention and effect of this Section being that such a chattel mortgage or security interest filed before September 1, 1990, shall be complete and effective as to all persons from the time of its execution by the parties if the mortgage or security agreement or a financing statement in the form approved by the commissioner is received and such receipt is validated by the office of the commissioner within fifteen days after such date of execution.

B. In the case of an authentic act of mortgage, the time of execution shall be the date of execution before a notary public or other duly authorized officer and, if by duly acknowledged private act of mortgage, the date of signing by the parties shall be the time of execution.

C. Until September 1, 1990, if the chattel mortgage, security agreement, or financing statement is not received and such receipt is not validated by the office of the commissioner within fifteen days after such date of execution it shall be complete and effective as to all persons from the date of notation of the chattel mortgage or security interest on the face of the certificate of title for such vehicle by the commissioner.

D. Notwithstanding the foregoing provisions, any security interest affecting a titled motor vehicle under a security agreement or financing statement filed hereunder on or after September 1, 1990, shall be complete and effective as to all persons and shall take its rank and priority as provided in Chapter 9 of the Louisiana Commercial Laws, R.S. 10:9-101 et seq. A financing statement is filed when received provided the receipt is subsequently validated by the secretary of the department.

E. The transfer of ownership of vehicles shall be governed by the following provisions:

(1) Except as otherwise provided in this Subsection, no person shall sell, exchange, donate, or otherwise transfer any ownership interest in any vehicle unless a title to that vehicle has been issued in that person’s name.

(2) The provisions of this Section shall not apply to circumstances in which the title to a vehicle has been issued in the name of a person who is deceased. The provisions of R.S. 32:707.1 shall continue to apply to those circumstances.

(3) The provisions of this Section shall not apply to licensed new or used motor vehicle dealers, and supervised financial organizations or licensed lenders as defined in R.S. 9:3516, when they acquire or dispose of such vehicles in connection with enforcement of any security interest held therein.

(4) Whoever violates the provisions of this Subsection shall be fined not more than one thousand dollars, or imprisoned for not more than six months, or both.

(5) Each person to whom an ownership interest in a vehicle is transferred in violation of the provisions of this Subsection shall be entitled to rescind the contract of transfer, shall be entitled to the return of any consideration paid or delivered by that person as part of the contract of transfer, and shall be entitled to reimbursement for any taxes and fees paid by that person in connection with the transfer of ownership of the vehicle. In addition, should the person to whom an ownership interest in a vehicle is transferred in violation of the provisions of this Subsection be forced to file a civil action in order to enforce the remedies provided by this Subsection, that person shall be entitled to reasonable attorney fees. (Acts 1950, No. 342, § 9. Amended by Acts 1954, No. 228, § 1; Acts 1960, No. 265, § 1; Acts 1972, No. 771, § 3; Acts 1989, No. 137, § 11, eff. Sept. 1, 1989; Acts 1990, No. 1079, § 5, eff. Sept. 1, 1990; Acts 1995, No. 791, § 1; Acts 2004, No. 303, § 3, eff. Aug. 15, 2004.)

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute made a minor punctuation change in subsection (D) as enacted by Acts 2004, No. 303, § 3.

2004 Amendments. — Acts 2004, No. 303, § 3, effective date August 15, 2004, substituted “when received provided the receipt is subsequently validated” for “when received and such receipt is validated” in (D).

JUDICIAL DECISIONS
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COMMERCIAL LAW (UCC)

• Negotiable Instruments (Article 3)

•• Enforcement

••• General Overview. — Although the debtor did not receive title to the automobile from the dealer, the creditor’s right to collect the unpaid balance on the defaulted promissory note was enforceable on the grounds that it was a holder in due course and that La. Rev. Stat. Ann. § 32:706 of the Vehicle Certificate of Title Law, La. Rev. Stat. Ann. § 32:701 et seq., did not preclude the creditor’s right to payment. Commercial Credit Corp. v. Carter, 218 So. 2d 326, 1968 La. App. LEXIS 4856 (July 1, 1968).

REAL PROPERTY LAW

• Title Quality

•• Marketable Title

••• General Overview. — Seller’s failure to comply with the administrative regulations formerly set forth in La. Rev. Stat. Ann. § 32:706 and apply for a title certificate within five days of his own purchase did not invalidate the sale of the car to the purchaser who subsequently obtained a certificate of title and marketable title. Hamner v. Domingue, 82 So. 2d 105, 1955 La. App. LEXIS 937 (June 30, 1955).

Because the debtor never received a certificate of title to the automobile, the chattel mortgage note executed with the creditor was not marketable under La. Rev. Stat. Ann. § 32:706; therefore, the creditor was not a holder in due course and the sale was rescinded. General Contract Corp. v. Wigington, 81 So. 2d 148, 1955 La. App. LEXIS 886 (June 20, 1955).

TRANSPORTATION LAW

• Private Vehicles

•• Vehicle Registration

••• General Overview. — Certificate of title issued by the state motor vehicle division constituted prima facie proof that the person named therein was the sole owner of marketable title and was conclusive where no proof of different ownership was offered. Ford Motor Credit Co. v. Soileau, 323 So. 2d 221, 1975 La. App. LEXIS 4366 (Nov. 20, 1975).

Pursuant to La. Rev. Stat. Ann. § 32:706 et seq., plaintiff buyer was tendered a title that the motor vehicle division had declared valid. Sprowl v. Foshee, 86 So. 2d 638, 1956 La. App. LEXIS 694 (Mar. 23, 1956).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Louisiana’s Non-Uniform Variations in U.C.C. Chapter 9. 62 La. L. Rev. 793 (Spring, 2002).

Comment: Symposium: Louisiana Property Law Revision: Transfer of Movables by a Non-Owner. 55 Tul. L. Rev. 145 (December, 1980).

§ 706.1. Disclosure by persons who transfer ownership of vehicles with salvage or reconstructed titles, assembled title, or certificate of destruction; penalties.

A. Each person who sells, exchanges, donates, or otherwise transfers any interest in any vehicle for which a salvage title, certificate of destruction, assembled title, or a reconstructed title has been issued shall disclose the existence of that title to the prospective purchaser, recipient in exchange, recipient by donation, or recipient by other act of transfer. The disclosure shall be made by a conspicuous written document and shall be made prior to the completion of the sale, exchange, donation, or other act of transfer.

B. If any person sells, exchanges, donates, or otherwise transfers any interest in any vehicle for which a salvage title, certificate of destruction, assembled title, or a reconstructed title has been issued and does not make the disclosures required by this Section, the person to whom the interest in that vehicle was transferred may demand the rescission of the sale, exchange, donation, or other act of transfer and, in that event, shall be entitled to recover the price or other consideration for the transaction and any fees or taxes paid to any governmental agency in connection with that transaction.

C. Whoever knowingly violates the provisions of this Section shall be guilty of a misdemeanor and, upon conviction, shall be punished by imprisonment of not more than six months or by a fine not less than five hundred dollars nor more than five thousand dollars, or both. In addition, the violator shall be sentenced to not less than eighty hours of community service. (Acts 1995, No. 848, § 1; Acts 2005, 1st Ex. Sess., No. 42, § 1, eff. Dec. 6, 2005; Acts 2009, No. 435, § 1, eff. July 1, 2010.)

2009 Amendments. — The 2009 amendment by No. 435 added “assembled title” in the section heading, in (A) and in (B).

2005 1st Extraordinary Session Amendments. — Acts 2005, No. 42, § 1, effective December 6, 2005, added “or certificate of destruction; penalties” to the section heading; inserted “certificate of destruction” in (A) and (B); and added (C).

Quoted Statutory Material. — Acts 2009, No. 435, § 4, provides that “This Act shall become effective on July 1, 2010. However, the electronic reporting requirements specified in R.S. 32:1728.2(E) as provided in this Act shall not take effect until the Department of Public Safety and Corrections, office of motor vehicles, certifies to the division of administration, that the electronic system to implement the requirements of such provisions have been tested and are fully operational.”

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Mistaken Assumptions and Misunderstandings of Contracting Parties in Louisiana Law and in the Restatement (Second) of Contracts. 59 La. L. Rev. 769 (Spring, 1999).

§ 706.2. Requirements for vehicle identification number inspections.

A. (1) Any physical inspection of a vehicle for the purpose of vehicle identification number verification shall be by a full-time peace officer, as defined by R.S. 40:2402(3)(a), who has been trained and certified by the Department of Public Safety and Corrections, office of state police, to inspect motor vehicles.

(2) No peace officer shall conduct a physical inspection of a vehicle in which he has a fiduciary interest or an ownership interest, or is in the process of acquiring an interest through a company or entity in which he has a fiduciary interest.

B. The deputy secretary of public safety services of the Department of Public Safety and Corrections shall have authority to promulgate rules and regulations regarding physical inspection certificates. The deputy secretary shall revoke the certification of any peace officer who fails to satisfy any of the requirements as promulgated. (Acts 2009, No. 435, § 1, eff. July 1, 2010; Acts 2012, No. 403, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 403 substituted “peace officer, as defined by R.S. 40:2402(3)(a)” for “Peace Officer Standards and Training (P.O.S.T.) certified law enforcement officer” in present (A)(1); and added (A)(2) and (B).

Quoted Statutory Material. — Acts 2009, No. 435, § 4, provides that “This Act shall become effective on July 1, 2010. However, the electronic reporting requirements specified in R.S. 32:1728.2(E) as provided in this Act shall not take effect until the Department of Public Safety and Corrections, office of motor vehicles, certifies to the division of administration, that the electronic system to implement the requirements of such provisions have been tested and are fully operational.”

§ 707. Application for certificates of title; exception; salvage title; antique vehicles; reconstructed title.

A. Any purchaser of a vehicle, other than a mobile home, as defined by R.S. 9:1149.2(3), shall file an application for a new certificate of title within five days after the delivery of a previously issued certificate of title for such vehicle, or within five days of the delivery of the vehicle, if a certificate of title has not been previously issued. However, dealers need not apply for certificates of title for any vehicle acquired for stock purposes, if upon reselling such vehicle, the dealer complies with the requirements of R.S. 32:705. A purchaser of a mobile home, as defined by R.S. 9:1149.2(3), shall apply for a new certificate of title on or before the twentieth day of the month following the month of delivery of the home.

B. (1) Application for a certificate of title shall be made upon a form to be prescribed by the secretary of the Department of Public Safety and Corrections and shall be filed with the secretary of the Department of Public Safety and Corrections. Such application shall include the full legal name and license number of the individual applicant as it appears on his official driver’s license or identification card. Additionally, all applications shall be accompanied by the fee prescribed in this Chapter, except where the secretary of the Department of Public Safety and Corrections has received an authorization from the secretary of the Department of Revenue under the provisions of R.S. 47:303(B)(5). If a certificate of title has previously been issued for such vehicle in this state, such application shall be accompanied by said certificate of title duly endorsed with the sale and assignment or duly endorsed with sale and assignment and resale and reassignment, unless otherwise provided for in this Chapter.

(2) For the purposes of this Subsection, an applicant’s full legal name shall be defined in compliance with the Real ID Act, if implemented. If and until such time as the Real ID Act is implemented, the applicant’s full legal name shall be defined as the given name or names that appear on an official birth certificate together with the surname as it appears on the official birth certificate unless the surname is changed in accordance with R.S. 9:292. No other name shall be permitted to be used unless the applicant provides proof of name change granted by a district court in accordance with the law. Should the Real ID Act be implemented, the full legal name shall be defined as stated by the Real ID Act. The department shall promulgate rules and regulations as are necessary to implement the provisions of this Paragraph.

C. For the purposes of this Chapter, the commissioner or his aides and assistants, shall be qualified to take the acknowledgments herein required, for which no charge shall be made.

D. (1) If a certificate of title has not previously been issued for such vehicle in this state, said application, unless otherwise provided for in this Chapter, shall be accompanied by:

(a) A proper bill of sale, or sworn statement of ownership, or a duly certified copy thereof, or such other evidence of ownership as the commissioner may in his discretion require; or

(b) By a certificate of title, bill of sale or other evidence of ownership required by the law of another state from which such vehicle was brought into this state;

(2) As to vehicles of the model year 1957 or any later model year, if the vehicle is of the model year current at the time, and the application is not accompanied by a certificate of title issued under the law of another state, the application must, in addition to the foregoing, also be accompanied by a “manufacturer’s certificate” as herein defined.

(3) Applications for a certificate of title for motor vehicles as defined in R.S. 32:1252(1), except a chassis cab purchased by truck equipment installers who are considered final stage manufacturers by the National Highway Traffic Safety Administration and the United States Department of Transportation, for the purpose of installing heavy duty mechanized truck mounted machinery and subsequent resale only, which are required to be accompanied by a manufacturer’s certificate by this Subsection, shall also be accompanied by a final and proper bill of sale to the applicant from a motor vehicle dealer licensed by the Louisiana Motor Vehicle Commission to sell that brand of motor vehicle. The provisions of this Subsection shall apply only to sellers doing business and/or domiciled in this state.

E. Upon application for certificate of title of a vehicle previously titled or registered outside of this state, the application shall show on its face such fact and the time and place of the last issuance of certificate of title, or registration, of such vehicle outside this state, and the name and address of the governmental officer, agency, or authority making such registration, together with such further information relative to its previous registration as may reasonably be required by the commissioner, including the time and place of original registration, if known, and if different from such last foreign registration. The applicant shall surrender to the commissioner all unexpired seals, certificates, registration cards, or other evidence of foreign registration pertaining to the vehicles. The certificate of title issued by the commissioner for a vehicle previously registered outside the state shall give the name of the state or country in which such vehicle was last previously registered outside this state. An application for a certificate of title, other than a certificate of destruction, of a vehicle previously titled or registered outside of this state shall be denied by the secretary of the Department of Public Safety and Corrections if the vehicle is water damaged as provided in R.S. 32:702.

F. Where in the course of interstate operation of a vehicle registered in another state it is desirable to retain registration of said vehicle, in such other state, such applicant need not surrender but shall exhibit said evidences of such foreign registration and the commissioner, upon a proper showing, shall register said vehicle in this state but shall not issue a certificate of title for such vehicle.

G. The commissioner shall retain the evidence of title presented by every applicant and on which the certificate of title is issued. The commissioner shall use reasonable diligence in ascertaining whether or not the facts in said application are true by checking the application and documents accompanying same with the records of vehicles in his office, and, if satisfied that the applicant is the owner of such vehicle and that the application is in the proper form, he shall issue a certificate of title over his signature, but not otherwise.

H. The purchaser of a used vehicle from a private individual, for a period of sixty days, shall be protected from citations for failure to have a current license tag during the interval between the date of purchase and the receipt of title, provided proof of application can be shown.

I. (1) (a) When, as the result of an insurance settlement, a motor vehicle is declared to be a “total loss”, as defined in R.S. 32:702, the insurance company, its authorized agent, or the vehicle owner shall, within thirty days from the settlement of the property damages claim, send the certificate of title, properly endorsed, to the office of motor vehicles along with an application for a salvage title in the name of the insurance company, or its authorized agent, or the vehicle owner.

(b) If an insurance company or its authorized agent is unable to obtain the certificate of title from the owner or lienholder within thirty days from the settlement of the property damages claim, the insurance company or its authorized agent may submit an application for a salvage title and signed under penalty of perjury, which application shall be accompanied by all of the following:

(i) Evidence acceptable to the office of motor vehicles that the insurance company has made at least two written attempts to the titled owner or lienholder of the motor vehicle by certified mail, return receipt requested, or by use of a delivery service with a tracking system, to obtain the endorsed certificate of title.

(ii) Evidence acceptable to the office of motor vehicles that the insurance company has made payment of a claim involving the motor vehicle.

(iii) The fee applicable to the issuance of a salvage title.

(iv) A release of lien executed by each current holder of a security interest in the motor vehicle.

(c) Upon receipt of an application for a salvage title pursuant to Subparagraph (I)(1)(a) or (b) of this Section, the office of motor vehicles shall issue a salvage title for the vehicle.

(d) The office of motor vehicles may promulgate rules and regulations for the administration of this Subsection pursuant to the Administrative Procedure Act.

(e) The insurance company or agent shall notify the office of motor vehicles within thirty days of settlement of the property damage claim and the owner retained salvage value, when the owner of the vehicle is allowed to retain the salvage after the vehicle has been declared a total loss.

This version of Subdivision (I)(1)(f) is effective until October 15, 2012. See Acts 2012, No. 566, § 1.

(f) Upon receipt of the salvage title, the insurance company, its authorized agent, or the vehicle owner may proceed to dismantle the vehicle, sell it, or rebuild and restore it to operation. A rebuilder of a salvaged title motor vehicle may upon completion of rebuilding the vehicle demonstrate the rebuilt motor vehicle to a prospective purchaser without applying for a reconstructed vehicle title. Except for the purposes of this demonstration, no rebuilt and restored vehicle shall be operated upon any public street, roadway, or highway until it is registered with the office of motor vehicles, and a reconstructed vehicle title is issued.

This version of Subdivision (I)(1)(f) is effective October 15, 2012. See Acts 2012, No. 566, § 1.

(f) Upon receipt of the salvage title, the insurance company, its authorized agent, or the vehicle owner may proceed to dismantle the vehicle, sell it, or rebuild and restore it to operation. A rebuilder of a salvaged title motor vehicle may upon completion of rebuilding the vehicle demonstrate the rebuilt motor vehicle to a prospective purchaser without applying for a reconstructed vehicle title. Except for the purposes of this demonstration, no rebuilt and restored vehicle shall be operated upon any public street, roadway, or highway until it is registered with the office of motor vehicles, and a reconstructed vehicle title is issued. No such vehicle issued a reconstructed title shall be operated as a motor carrier of passengers pursuant to R.S. 45:164(A) or as a public carrier vehicle as defined in R.S. 45:200.2(2).

(2) After receiving a vehicle for dismantling, the dismantler shall notify the department within ten days upon the form provided by the Department of Public Safety and Corrections, office of motor vehicles. The dismantler shall surrender the salvage title to the office of motor vehicles and retain a copy of the salvage title for five years following dismantling. The vehicle may be sold, assigned, or donated by endorsing the permit to dismantle and delivering it along with the vehicle to the new owner; however, dealers, salvage pools, and dismantlers shall keep a register of such transfers.

J. (1) Any owner who reconstructs or restores a vehicle without salvage title to operating condition prior to being issued a reconstructed title under this Chapter or the laws of another state or who recovers a stolen motor vehicle shall make application to the Department of Public Safety and Corrections, office of motor vehicles, for a certificate of title and an inspection of the vehicle prior to the registration or sale of the vehicle. Each application for title and inspection shall be accompanied by the following:

(a) The outstanding salvage title previously issued for the salvage vehicle.

(b) Bills of sale evidencing acquisition of all major component parts used to restore the vehicle, listing the manufacturer’s vehicle identification number of the vehicle from which the parts were removed, if such part contained or should contain the manufacturer’s vehicle identification number.

(c) A sworn statement in the form prescribed by the Department of Public Safety and Corrections, office of motor vehicles, which states that:

(i) The identification numbers of the restored vehicle and its parts have not been removed, destroyed, falsified, altered, or defaced.

(ii) The salvage title document attached to the application has not been forged, falsified, altered, or counterfeited.

(iii) All information contained on the application and its attachments is true and correct to the knowledge of the owner.

(2) The vehicle identification number of every vehicle for which an application is submitted shall be inspected by an inspector at a location designated by the department.

(3) In addition, some or all of the vehicles presented for the inspection may be selected for inspection of the vehicle’s major component parts which have been repaired or replaced as part of the rebuilding process to determine that the vehicle information contained in the application and supporting documents is true and correct.

(4) The selection of vehicles to undergo the major component part inspection shall be on a random basis, in accordance with criteria and procedures established by the Department of Public Safety and Corrections by regulations, which may be changed from time to time as that department deems necessary.

(5) The inspector may examine the identification number of each part that has been repaired or replaced as part of the rebuilding process in addition to the vehicle identification number, and may compare those numbers to the vehicle identification numbers and identification numbers of parts entered into any state, regional, or national computer network that records the identification numbers of stolen motor vehicles and the identification numbers of stolen parts.

(6) Nothing in this Section shall establish a presumption that a part has been removed, falsified, altered, defaced, destroyed, or tampered with by a person submitting a vehicle inspection, if the part fails to contain a required identification label. The major component inspection shall not be for the purpose of checking road worthiness or the safety condition of the vehicle. No liability shall be imposed on the Department of Public Safety and Corrections, the state of Louisiana, or its agents or employees with respect to any act or omission related to said inspection.

(7) Upon satisfactory inspection and a receipt of all required documents and applicable fees, the commissioner shall issue a new certificate of title in the name of the owner which shall contain the notation “RECONSTRUCTED” on the face of the certificate of title.

K. The office of motor vehicles, may assess civil penalties of up to one thousand dollars per violation in accordance with the Administrative Procedure Act to anyone who has sold or dismantled a total loss vehicle in violation of this Section.

L. The office of motor vehicles shall issue a certificate of title for antique, classic, or vintage vehicles as defined in this Chapter when there is no current record of ownership to base the issuance of a new title on, provided:

(1) The applicant has provided to the office of motor vehicles a statement from the state police auto theft division obtained by a local law enforcement agency confirming that based upon a check by photo or rub of a vehicle body identification plate the vehicle is not listed as stolen.

(2) The sales tax based upon purchase price is paid.

(3) The applicant has provided a statement attesting to his membership in an organized automobile club.

M. (1) Notwithstanding any provision of law to the contrary, the office of motor vehicles shall issue to a person in good faith possession of a vehicle a certificate of title for the vehicle even if there is no bill of sale and no current record of ownership upon which to base the issuance of a new title, provided:

(a) The vehicle is twenty-five years old or older.

(b) The vehicle has not had its registration renewed in this state or any other state for a period of three years immediately prior to the application for the title.

(c) The applicant has submitted the sworn affidavit or affidavits of two people who shall attest on their own personal knowledge that the vehicle has been abandoned for three or more years.

(d) The applicant has provided to the office of motor vehicles a statement from the state police auto theft division obtained by a local law enforcement agency confirming that, based upon a check by photo or rub of a vehicle body identification plate, the vehicle is not listed as stolen.

(e) The person is not otherwise subject to the provisions of Chapter 4-A of this Title.

(2) The applicant for the title shall apply to the office of motor vehicles for registration. No title shall be issued for one year, during which time the applicant may have the vehicle in his possession, but shall not have official title to the vehicle. If, at the end of one year, no one has proven ownership of the vehicle, the applicant shall be issued a certificate of title.

Subdivision (N), as enacted by Acts 2012, No. 566, § 1, is effective October 15, 2012.

N. No vehicle with a reconstructed title shall be issued a license plate to operate as a motor carrier of passengers pursuant to R.S. 45:164(A) or as a public carrier vehicle as defined in R.S. 45:200.2(2). (Added by Acts 1950, No. 342, § 10; Amended by Acts 1952, No. 121, § 1; Acts 1956, No. 585, § 3; Acts 1979, No. 138, § 1; Acts 1981, No. 201, § 1, eff. July 11, 1981; Acts 1984, No. 707, § 1; Acts 1984, No. 823, § 1; Acts 1985, No. 594, § 1, eff. July 13, 1985; Acts 1988, No. 561, § 1; Acts 1989, No. 417, § 1; Acts 1989, No. 674, § 1; Acts 1989, No. 480, § 1; Acts 1990, No. 823, § 1; Acts 1990, No. 1079, § 5, eff. Sept. 1, 1990; Acts 1992, No. 273, § 1; Acts 1993, No. 20, § 1, eff. May 18, 1993; Acts 1997, No. 272, § 1, eff. July 1, 1997; Acts 1997, No. 658, § 2, eff. July 3, 1997; Acts 1997, No. 872, § 1, eff. July 10, 1997; Acts 1999, No. 645, § 1, eff. Aug. 15, 1999; Acts 2005, 1st Ex. Sess., No. 42, § 1, eff. Dec. 6, 2005; Acts 2008, No. 594, § 1, eff. June 1, 2009; Acts 2009, No. 435, § 1, eff. July 1, 2010; Acts 2011, No. 288, § 1, eff. Aug. 15, 2011; Acts 2012, No. 566, § 1, eff. Oct. 15, 2012.)

Editor’s Notes. — The Louisiana State Law Institute renumbered paragraphs (1) through (15) as amended by Acts 2005, 1st Extraordinary Session, No. 42, § 1. However, in R.S. 32:707(I), the reference to “R.S. 32:702(11)” was not redesignated accordingly to R.S. 32:702(12).

2012 Amendments. — The 2012 amendment by Act No. 566 added the last sentence of (I)(1)(f); and added (N).

LSLI 2011 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “owner” for “owner(s)” in the introductory language of (I)(1)(b) and in (I)(1)(b)(i), as amended by Acts 2011, No. 288, § 1.

2011 Amendments. — The 2011 amendment by No. 288 added “properly endorsed” in (I)(1)(a); added (I)(1)(b) through (I)(1)(d); and redesignated former (I)(1)(b) and (I)(1)(c) as (I)(1)(e) and (I)(1)(f).

2009 Amendments. — The 2009 amendment by No. 435 added (I)(1)(b); redesignated former (I)(1)(b) as (I)(1)(c); in (I)(2), substituted “After receiving a vehicle for dismantling, the dismantler shall notify the department within ten days upon the form provided by the Department of Public Safety and Corrections, office of motor vehicles. The dismantler shall surrender the salvage title to the office of motor vehicles and retain a copy of the salvage title” for “No further documentation is required for dismantling; however, the dismantler shall surrender the salvage title to the office of motor vehicles and retain possession of the salvage title” and substituted “permit to dismantle” for “salvage title”; and rewrote (J).

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “R.S. 32:702” for “R.S. 32:702(11)” in (I)(1)(a). In addition the LSLI substituted “this Paragraph” for “Item” in (B)(2), as amended by Acts 2008, No. 594, § 1.

2008 Amendments. — Acts 2008, No. 594, § 1, effective August 15, 2008, inserted “include the full legal name ... all applications shall” in (B)(1); and added (B)(2).

LSLI 2005 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute, in (E), substituted “vehicle is water damaged as provided in R.S. 32:702” for “vehicle is damaged as provided in R.S. 32:702(14),” as amended by Acts 2005, 1st Extraordinary Session, No. 42, § 1.

2005 1st Extraordinary Session Amendments. — Acts 2005, No. 42, § 1, effective December 6, 2005, added the last sentence in (E).

1999 Amendments. — Acts 1999, No. 645, § 1, effective August 15, 1999, substituted “When, as the ... in R.S. 32:702(11)” for “If, as a result of a ‘total loss’, as defined in R.S. 32:702(11), insurance settlement on a motor vehicle, the vehicle is transferred as a total loss’ in (I)(1).

Quoted Statutory Material. — Acts 2009, No. 224, § 1, provides that “The provisions of this Act, except for the provisions enacting R.S. 32:707.4 [Acts 2008, No. 594] shall become effective June 1, 2009.”

Acts 2008, No. 594, § 3, provides that “The provisions of this Act, except for the provisions enacting R.S. 32:707.4, shall not become effective until the implementation of the Next Generation Motor Vehicle project of the Department of Public Safety and Correction, office of motor vehicles, is finalized.”

Acts 2009, No. 435, § 4, provides that “This Act shall become effective on July 1, 2010. However, the electronic reporting requirements specified in R.S. 32:1728.2(E) as provided in this Act shall not take effect until the Department of Public Safety and Corrections, office of motor vehicles, certifies to the division of administration, that the electronic system to implement the requirements of such provisions have been tested and are fully operational.”

Acts 2012, No. 566, § 4, provides that “The provisions of this Act [Acts 2012, No. 566] shall be applicable to any application for a new or renewal certificate, registration, and license required by law to operate as a motor carrier of passengers or as a public carrier vehicle filed with the office of motor vehicles, any municipal or parish authority, and the Louisiana Public Service Commission.”

CROSS REFERENCES

Louisiana Law. — Assembled vehicles, see La. R.S. 32:707.5.

Exemptions, see La. R.S. 32:1311.

JUDICIAL DECISIONS
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CONSTITUTIONAL LAW

• Equal Protection

•• Scope of Protection. — Where defendant sold a vehicle without delivering the certificate of title to the purchaser, he failed to prove “clear and intentional discrimination” on the part of the State in enforcement of La. Rev. Stat. Ann. § 32:705, under which he was prosecuted; § 32:705 was constitutional, and the district court erred in sustaining defendant’s motions to quash. State v. Skinner, 358 So. 2d 280, 1978 La. LEXIS 7370 (Apr. 10, 1978).

FAMILY LAW

• Marital Termination & Spousal Support

•• Dissolution & Divorce

••• Property Distribution

•••• General Overview. — Trial court properly found that a donation by manual gift had taken place pursuant to La. Civ. Code Ann. art. 1539 where the husband failed to rebut the wife’s claims that community property was used for part of the purchase price of a car and that he gave the car to her because she deserved it; hence, no formal transfer of title required by La. Rev. Stat. Ann. § 32:701 et seq. was necessary and the trial court’s judgment allowing the wife the use of the car during the divorce until the community property was partitioned was affirmed. Soileau v. Soileau, 664 So. 2d 551, 1995 La. App. LEXIS 2921 (Nov. 2, 1995).

REAL PROPERTY LAW

• Purchase & Sale

•• General Overview. — Automobile purchasers that failed to file an application for a certificate of title in their own name within five days after delivery of the vehicle, as required by La. Rev. Stat. Ann. § 32:707, were not entitled to damages against a creditor, in belated compliance with the Certificate of Title Law in having its mortgage recorded, that had the vehicle seized and sold at a sheriff’s sale to pay off an unpaid prior chattel mortgage executed by the seller. Kaplan v. Associates Discount Corp., 253 LA. 137, 217 So. 2d 177, 1968 La. LEXIS 2544 (Dec. 16, 1968).

TAX LAW

• State & Local Taxes

•• Sales Tax

••• General Overview. — Finding against an automobile dealer was proper where it was statutorily obligated to enure that the sales tax was remitted to the State because the payment of the tax was a prerequisite to obtaining title. Mack v. Harris Chevrolet, 679 So. 2d 905, 1995 La. App. LEXIS 3181 (Nov. 9, 1995), vacated by La. App. 95-0609, 679 So. 2d 907, 1996 La. App. LEXIS 1430 (La.App. 1 Cir. June 28, 1996).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A motor vehicle dealer may operate or move its vehicles upon public roads without registering the vehicle or attaching number plates if displaying a placard with the dealers name, address and “In Transit”., OPINION 97-266, La. Atty. Gen. Op. No. 1997-266; 1997 La. AG LEXIS 272.

General discussion of the procedures to be followed to immobilize a mobile home, thus making the purchase of same exempt from the payment of sales taxes., Opinion Number 98-103, La. Atty. Gen. Op. No. 1998-103; 1998 La. AG LEXIS 138.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Mistaken Assumptions and Misunderstandings of Contracting Parties in Louisiana Law and in the Restatement (Second) of Contracts. 59 La. L. Rev. 769 (Spring, 1999).

Article: Louisiana’s Non-Uniform Variations in U.C.C. Chapter 9. 62 La. L. Rev. 793 (Spring, 2002).

§ 707.1. Deceased persons; titles to vehicles.

A. The office of motor vehicles shall establish a procedure by which surviving spouses, heirs, and legatees of deceased persons may obtain title to a vehicle or vehicles which is, or are, titled in the name of the deceased person.

B. The procedure established under the provisions of this Section shall contain but shall not be limited to the following provisions:

(1) Any person who has an ownership interest in a vehicle which is titled in the name of a deceased person may apply for a title to the vehicle.

(2) The applicant shall attach to the application a copy of the death certificate of the deceased person, or other proof of death acceptable to the office of motor vehicles.

(3) The applicant shall attach to the application either a copy of the will, if any, which was executed by the deceased person or a notarized statement summarizing the disposition of vehicles contained in the will.

(4) The applicant shall attach to the application the title and the registration certificate of the vehicle, if available. If the title or registration certificate is not available, the applicant shall include a declaration of that fact in the affidavit executed by the applicant under Paragraph (5) of this Subsection.

(5) The applicant and each other person who has an ownership interest in the vehicle shall execute an affidavit which shall contain:

(a) A declaration establishing the relationship of each affiant to the deceased person.

(b) A declaration of each affiant’s knowledge, or lack of knowledge, of a will executed by the deceased person.

(c) A declaration by each affiant, other than the applicant, by which the affiant donates, sells, or otherwise transfers to the applicant all ownership interest which the affiant has in the vehicle.

(6) The affidavits required by Paragraph (5) above may be executed in one or more documents. The affidavits shall be attached to the application.

(7) The office of motor vehicles may require applicants and other persons who have an ownership interest in the vehicle to provide specific information, or to make specific declarations, or to submit copies of specific documents in connection with applications for titles under the provisions of this Section. The information, declarations, or documents of this Paragraph shall be limited to information, declarations, and documents which are necessary to insure the integrity of the title to the vehicle.

C. The office of motor vehicles shall adopt administrative rules to implement the provisions of this Section. The rules shall be adopted in accordance with the provisions of the Administrative Procedure Act. (Acts 1992, No. 992, § 1, eff. July 9, 1992.)

CROSS REFERENCES

Louisiana Law. — Marketable title, see La. R.S. 32:706.

TREATISES AND LAW REVIEWS

Louisiana Treatises. — Louisiana Successions § 3:5 > Part I. Text > Chapter 3. Procedural Succession Law—Generally > § 3:5 Other Transfers of Decedent’s Assets Without Court Proceedings.

Louisiana Successions Form D-4 > Appendix > Appendix D. Asset Transfers > D-4. Transfers of Vehicles By Successions and Heirs > Form D-4 Transfers of Vehicle By Successions and Heirs.

§ 707.2. Electronic media system for lien recordation and title information; fees; required bond; confidentiality of information; rules and regulations.

A. The department shall develop and implement on a statewide basis no later than January 1, 2010, a computer system which will permit the electronic recording of information concerning the perfection and release of vehicle security interests without submitting or receiving paper title documents. The department may allow the submission of vehicle title information for new, transferred, and corrected certificates of title, including the perfection and release of security interests, through electronic media in a cost-effective manner in lieu of the submission and maintenance of paper documents otherwise required by this Chapter.

B. (1) The department is hereby authorized to contract with public license tag agents for the purpose of administering a system which will provide for the recording of vehicle title information and security interest notification without issuance of a paper title.

(2) The department is hereby authorized to promulgate rules and regulations in accordance with the Administrative Procedure Act, to provide for certain limited exceptions to the electronic recordation requirements set forth by this Section, for individuals and lienholders that are not normally engaged in the business or practice of financing vehicles.

C. (1) An approved public license tag agent operating a secured host computer system interfacing with the computer system of the Department of Public Safety and Corrections, office of motor vehicles, and the computer system of a lending institution or other sales finance company shall be bonded in an amount specified by the department. The public license tag agent is hereby authorized to charge a fee to customers utilizing this electronic media system.

(2) Each federally insured depository institution that originates more than two hundred fifty motor vehicle transactions per year, and each finance company, lending institution, or other lender shall designate a public tag agent with which such bank, finance company, lending institution, or other lender shall interface its computer system for the purpose of receiving electronic confirmation from the department, of the receipt and the filing of the security interest on the subject motor vehicle. Each federally insured depository institution that originates more than two hundred fifty motor vehicle transactions per year, and each finance company, lending institution, or other lender shall also designate such public tag agent when transmitting a release or satisfaction of its lien.

(3) Any request to convert an electronic lien and title record to a paper document shall be forwarded to the department by the federally insured depository institution, finance company, lending institution, or other lender through its interface with its designated public tag agent. Upon receipt of the appropriate title and handling fees, the department shall provide the requested paper title.

(4) Any request to convert an existing paper title to an electronic title shall be forwarded to the department by the federally insured depository institution, finance company, lending institution, or other lender through its interface with its designated public tag agent. Upon receipt of such a request, the department shall convert the paper to an electronic title at a charge to the lender not to exceed one dollar and fifty cents per title. This charge shall be forwarded to the state treasurer for deposit into the Office of Motor Vehicles Customer Service and Technology Fund. The public tag agent fee shall not exceed three dollars per title conversion request. The provisions of R.S. 32:412.1 and 728 shall not apply to this Paragraph.

D. Notwithstanding any other law to the contrary, a written or printed report of an electronic media transaction or recording required under the provisions of this Section, if certified as true and correct by the department, shall serve as evidence of any signature, acknowledgment, or information which was provided to or by the department through electronic means, and the certification shall be admissible in any legal proceeding as evidence of the facts stated therein.

E. All information received by the department or a public license tag agent in connection with an electronic lien recordation or title information shall remain confidential as specified by the department.

F. The department shall promulgate rules and regulations in accordance with the Administrative Procedure Act as are necessary to implement the provisions of this Section, including but not limited to rules and regulations regarding the setting of fees in accordance with R.S. 47:532.1(C), the amount of bond required for public license tag agents operating a secured host computer system, and the confidentiality of information.

G. (1) The department is authorized to form a task force to develop and implement the system required by this Section. The members of this task force shall be appointed by the secretary and shall include representatives from the department, the commercial banking industry, sales finance companies, credit unions, savings institutions, and the vehicle dealership industry.

(2) (a) The task force shall research methods whereby the department, lending institutions and sales finance companies may exchange and maintain information concerning the perfection and release of vehicle security interests without submitting or receiving a paper title document. Further, the task force shall develop methods whereby lending institutions and sales finance companies may submit, through a variety of electronic media, updated information pertaining to the title record, including the addition, assignment or release of vehicle security interests.

(b) No later than January 1, 2009, the task force shall develop and implement a pilot program to implement the requirements set forth by this Section.

H. The procedures referred to in this Section shall be referred to as electronic lien and title services or E.L.T. services. (Acts 1999, No. 1276, § 1, eff. Aug. 15, 1999; Acts 2008, No. 689, § 1, eff. Aug. 15, 2008; Acts 2010, No. 65, § 2, eff. June 1, 2010; Acts 2011, No. 288, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 288 added (C)(4).

2010 Amendments. — The 2010 amendment by No. 65 substituted “federally insured depository institution that originates more than two hundred fifty motor vehicle transactions per year, and each” for “bank” two times in (C)(2) and made a similar change in (C)(3); and added (H).

2008 Amendments. — Acts 2008, No. 689, § 1, effective August 15, 2008, substituted “shall develop and implement on a statewide basis no later than January 1, 2010, a computer system which will permit the electronic recording” for “is hereby authorized to develop and implement a computer system which will permit the voluntary electronic recording” in (A); in (B)(1), substituted “provide for the” for “permit the voluntary,” and added “without the issuance of a paper title”; added (B)(2); deleted “in accordance with the provisions of R.S. 47:532.1(C)” following “media system” in (C)(1); added (C)(2) and (3); substituted “required” for “permitted” in (D); and added (G).

CROSS REFERENCES

Louisiana Law. — Documentation and compliance fees; notary fees; transfer of equity and other fees; disclosure, see La. R.S. 6:969.18.

Fees; origination; notary, documentation; over-the-credit-limit fee, see La. R.S. 9:3530.

Fees, see La. R.S. 32:728.

Exceptions, see La. R.S. 44:4.1.

§ 707.3. Certificates of destruction; application requirements; restrictions on sale; disassembly requirement; department rules; penalties.

A. When, as a result of an insurance settlement, a motor vehicle is determined to be water damaged, as defined in this Chapter, the insurance company that acquires ownership of the vehicle shall, within thirty days from the settlement of the property damages claim, send the certificate of title to the office of motor vehicles along with an application for a certificate of destruction. This period may be extended by rule or regulation promulgated by the Department of Public Safety and Corrections pursuant to the Administrative Procedure Act. If the insurance company or its authorized agent is unable to obtain the certificate of title from the owner or lienholder within thirty days from the settlement of such property damage claim, the insurance company or its authorized agent may submit an application for a certificate of destruction for such water damaged vehicle signed under penalty of perjury. Such application shall be accompanied by evidence acceptable to the office of motor vehicles that the insurance company has made at least two written attempts to the titled owner or lienholder of the motor vehicle by certified mail, return receipt requested, or by use of a delivery service with a tracking system, to obtain the endorsed certificate of title; evidence that the insurance company has made payment of a property damage claim involving such motor vehicle; and a release of lien executed by each current holder of a security interest in the motor vehicle.

B. (1) Each application for a certificate of destruction shall be accompanied by the fee required for an original certificate of title.

(2) Upon receiving an application for a certificate of destruction, the office of motor vehicles shall issue a certificate of destruction that is conspicuously labeled with such designation and that contains the same information as other certificates of title issued under this Chapter.

C. (1) Notwithstanding any other law to the contrary, no motor vehicle for which a certificate of destruction has been issued shall be later issued a salvage or reconstructed title or otherwise titled or registered by the office of motor vehicles for use on the roads or highways of this state.

(2) Notwithstanding any other law to the contrary, no motor vehicle which has been issued a certificate of destruction shall be resold as a retail unit, and such vehicle shall be dismantled, sold for any usable parts, or crushed.

D. (1) Notwithstanding R.S. 32:717, 759.1(B), or any other law to the contrary, a person who purchases or acquires a vehicle for which a certificate of destruction has been issued shall not be required to apply for or acquire a permit to dismantle. The certificate of destruction itself shall be sufficient for the vehicle to be dismantled, crushed, or scrapped by a person licensed under Chapter 4-A of this Title.

(2) When the water-damaged vehicle has been crushed or scrapped as provided above, the owner shall surrender the certificate of destruction to the office of motor vehicles with the word “recycled” written or stamped across its face, and no certificate of title of any type shall be issued again for such vehicle.

E. The Department of Public Safety and Corrections may adopt rules and regulations necessary to carry out the provisions of this Section.

F. Whoever violates any provision of this Section shall be guilty of a misdemeanor and upon conviction shall for each offense be punished by imprisonment of not more than six months or by fine not less than five hundred dollars nor more than five thousand dollars, or both. (Acts 2005, 1st Ex. Sess., No. 42, § 1, eff. Dec. 6, 2005; Acts 2011, No. 288, § 1, eff. Aug. 15, 2011.)

LSLI 2011 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “owner” for “owner(s)” twice in (A), as amended by Acts 2011, No. 288, § 1.

2011 Amendments. — The 2011 amendment by No. 288, in (A), added “pursuant to the Administrative Procedure Act” and added the third through last sentences.

CROSS REFERENCES

Louisiana Law. — Security required, see La. R.S. 32:861.

§ 707.4. Alternate procedure to title trailers.

A. Every owner of a trailer, light-trailer, boat trailer, farm trailer, travel trailer, and mobile home, as defined according to R.S. 47:451, which has not been previously titled or licensed in another state, and for which no record exists with the department, shall be eligible to receive a certificate of title and register the trailer with the Department of Public Safety and Corrections if the following conditions are met:

(1) The individual applicant shall sign a Hold Harmless Affidavit, on a form approved by the department, in the presence of a commissioned notary public of this state.

(2) The individual applicant shall sign a sworn affidavit describing in full detail the act translative of ownership by which the individual applicant claims to have acquired ownership of the trailer in question, list any individuals involved in the acquisition of the trailer, and the purchase price of the trailer. This affidavit shall include the full description of the trailer, make, model, and vehicle identification number, and the affiant shall sign the affidavit in the presence of a commissioned notary public of this state.

(3) The individual applicant shall sign a motor vehicle application issued by the Department of Public Safety and Corrections, office of motor vehicles.

(4) In the event the individual applicant cannot provide documentation proving ownership of the trailer, either a bill of sale or receipt, the individual applicant must obtain two sworn affidavits from individuals who shall have personal knowledge of the manner in which the individual applicant acquired the ownership of the trailer in question. The affiant shall sign and date the affidavit, which shall include the full description of the trailer, make, model, and vehicle identification number, in the presence of a commissioned notary public of this state.

(5) The owner of the trailer shall obtain a physical inspection of the trailer conducted by a Louisiana P.O.S.T.-certified law enforcement officer as provided for in R.S. 47:477.

(6) The owner of the trailer shall obtain a NCIC Check issued by a Louisiana P.O.S.T.-certified law enforcement officer or motor vehicle officer.

B. Upon meeting the requirements of Paragraphs (A)(1) through (6) of this Section, the individual applicant shall present to the department the documentation required in Paragraphs (A)(1) through (6) of this Section together with any fees or taxes that may be due.

C. Upon the submission of the above referenced documentation to the department, the owner of the trailer shall be eligible to receive a Louisiana registration of the trailer and vehicle license plate for the trailer in conjunction to R.S. 47:462. The department shall not issue a certificate of title for the trailer until the completion of one year from the date of registration in which a motor vehicle officer must conduct a NCIC Check. With the verification from NCIC, the motor vehicle office shall print a Louisiana motor vehicle title for the trailer and mail the title to the stated registered owner.

D. The department shall promulgate any rules and regulations as are necessary to implement the provisions of this Section.

E. The issuance of a title pursuant to this Section shall not preclude another person from judicially asserting their ownership to the trailer in question. (Acts 2008, No. 594, § 1, eff. Aug. 15, 2008.)

§ 707.5. Assembled vehicles.

A. An assembled motor vehicle is a vehicle which has been assembled by a person other than the manufacturer with major component parts from dismantled motor vehicles and may include new parts.

B. Major component parts are:

(1) Engine with or without accessories.

(2) Transmission.

(3) Nose: that portion of the body from the front to the firewall when acquired or transferred as a complete unit.

(4) Frame: that portion of a vehicle upon which other components are affixed, such as the engine, body, or transmission.

(5) Body: that portion of a vehicle that determines its shape and appearance and is attached to the frame.

(6) Door.

(7) Rear Clip: two or more of the following, all dismantled from the same vehicle:

(a) Quarter panel or fender.

(b) Floor panel assembly.

(c) Trunk lid or gate.

(8) Cowl: that portion of the vehicle housing the firewall, windshield, and instrument panel.

C. (1) An assembler shall obtain receipts for all parts used to build an assembled vehicle. In the case of used parts from a dismantled motor vehicle, in addition to a receipt, the seller of parts from a dismantled motor vehicle shall provide the assembler with a copy of the front and back of the permit to dismantle for the vehicle from which the used part was obtained or a receipt from a licensed automotive dismantler and parts recycler certifying that the vehicle from which the part was removed was reported to the office of motor vehicles in accordance with R.S. 32:718. In the case of a frame of the dismantled vehicle, the seller of the used frame shall endorse the permit to dismantle and deliver it to the assembler at the time the frame is sold.

(2) In the event the used parts come from a dismantled motor vehicle issued a salvage title prior to January 1, 2010, the seller of the used parts shall write “dismantled” across the face of the salvage title, and provide the assembler with a copy of the front and back of the title, or the original salvage title as the case may be, together with a signed statement of the seller, stating the date the motor vehicle was dismantled and the name of the dismantler, in lieu of providing a copy or original permit to dismantle required in Paragraph (1) of this Subsection.

(3) If a new component incorporated into the assembled motor vehicle was sold with a manufacturer’s statement, certificate of origin, or similar document, the seller shall provide the original document with any necessary endorsements to the assembler.

D. Prior to applying for a title or registration from the Department of Public Safety and Corrections, the assembler shall:

(1) Obtain a physical inspection of the assembled vehicle by a full-time Peace Officer Standards and Training (P.O.S.T.) certified law enforcement officer who has been trained and certified by the Department of Public Safety and Corrections, office of state police, to inspect motor vehicles.

(2) Submit a sworn statement attesting that the assembled motor vehicle meets all National Highway Traffic Safety Administration standards for safety, bumpers, and theft prevention in effect on the date the assembly of the vehicle was completed. The provisions of this Paragraph shall not apply to an assembled vehicle built to appear as an antique vehicle, a street rod, or other specialty vehicle.

(3) Obtain a motor vehicle inspection sticker or statement from a licensed Louisiana motor vehicle inspection station indicating that the vehicle meets all safety requirements. An inspection station is expressly authorized to inspect an untitled assembled vehicle when presented for inspection by the assembler.

(4) Be assigned a vehicle identification number by the Department of Public Safety and Corrections, office of state police. The assigned number shall not be the vehicle identification number from a previously issued salvaged title or permit to dismantle and shall not be a number which would appear to have been assigned to the vehicle by a manufacturer.

E. The assembler shall submit all documentation for component parts as described in Subsection C of this Section with the application for assembled title.

F. Upon application for title and registration, and after payment of all applicable fees and taxes, the Department of Public Safety and Corrections shall issue a certificate of title with the words “ASSEMBLED VEHICLE” printed on the face of the title. The record of the title shall also indicate the vehicle is assembled. Any subsequent certificate of title issued on this vehicle shall bear the words “ASSEMBLED VEHICLE”. The model year shall be the year the motor vehicle was inspected as indicated on the date of the physical inspection required by Paragraph (D)(1) of this Section. The make of the vehicle shall be “assembled”.

G. The Department of Public Safety and Corrections may promulgate, in accordance with the Administrative Procedure Act, all rules necessary to implement this Section, including rules regarding the required documentation to be submitted with an application for an assembled title.

H. An assembled vehicle shall not be issued a “reconstructed” branded title. However, in a case where a motor vehicle titled as assembled was involved in a crash and was determined to be a total loss in accordance with R.S. 32:707(I), the title for the motor vehicle shall be branded “ASSEMBLED-SALVAGE”. If the vehicle is subsequently rebuilt in accordance with R.S. 32:707(J), the title for motor vehicle shall be branded “ASSEMBLED-RECONSTRUCTED”.

I. If the only major component changed on a pickup truck is the cab the titling shall be governed by R.S. 32:707(J). (Acts 2009, No. 435, § 1, eff. July 1, 2010.)

LSLI 2009 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute made a stylistic change in the section heading, as amended by Acts 2009, No. 435, § 1. In addition, the LSLI substituted “R.S. 32:707(J)” for “R.S. 707(J)” in (I).

Quoted Statutory Material. — Acts 2009, No. 435, § 4, provides that “This Act shall become effective on July 1, 2010. However, the electronic reporting requirements specified in R.S. 32:1728.2(E) as provided in this Act shall not take effect until the Department of Public Safety and Corrections, office of motor vehicles, certifies to the division of administration, that the electronic system to implement the requirements of such provisions have been tested and are fully operational.”

§ 707.6. Expedited title procedure; rules and regulations.

A. The Department of Public Safety and Corrections, office of motor vehicles, shall establish an expedited processing procedure for the receipt of applications and the issuance of certificates of titles for motor vehicles. Any designated agent, lienholder, or owner requesting the issuance of such document, at his option, shall receive such expedited processing upon payment of the fee authorized by R.S. 32:728(10).

B. When expedited title processing is requested through the expedited title procedure or by application, the applicable fees are paid, and all documents and information necessary for the certificate of title applied for are received, the title shall be issued and directed to the public tag agent for pick-up by an authorized party within twenty-four hours of the time of receipt of the initial request, excluding weekends and holidays.

C. The Department of Public Safety and Corrections, office of motor vehicles, shall promulgate rules and regulations in accordance with the Administrative Procedure Act as are necessary to implement the provisions of this Section, including but not limited to rules and regulations setting fees in accordance with R.S. 47:532.1. (Acts 2011, No. 288, § 1, eff. Aug. 15, 2011.)

CROSS REFERENCES

Louisiana Law. — Fees, see La. R.S. 32:728.

§ 708. Issuance of certificates; satisfaction of lien or security interest; security measures.

A. The commissioner, when issuing a certificate of title or a corrected certificate, shall maintain sufficient records and information in his possession to produce a duplicate copy of the certificate of title or the corrected certificate of title. Where there are no liens shown on the title certificate, such certificate shall be signed by the motor vehicle commissioner and forwarded to the applicant. When a lien is shown in the certificate, the certificate of title, which shall be signed by the motor vehicle commissioner, shall be forwarded to the lien holder of first rank who shall retain it until the full amount of such mortgage is liquidated. The first lien holder shall then deliver the title with proper release of the lien executed in the title to the registered owner if no other lien exists, or to the next ranking lien holder as shown in the files of the commissioner.

B. (1) Upon the final discharge of any chattel mortgage or security interest, the owner or any lien holder may present the certificate of title with the fee prescribed by law, if not prepaid, to the commissioner and request that the commissioner note on the face of the certificate of title and his records a cancellation of notation of said lien so endorsed as satisfied by the holder thereof on the face of the certificate of title. The commissioner shall comply with such request, if the satisfaction appears genuine.

(2) When the certificate of title endorsed to evidence satisfaction of a lien noted thereon has been lost or stolen, the commissioner may issue a duplicate certificate of title noted on its face to show cancellation of notice of lien so endorsed, only when all the following conditions have been satisfied:

(a) The owner establishes to the satisfaction of the commissioner on a form satisfactory to him, that he is unable to obtain a duplicate certificate of title endorsed by the lien holder as provided in Paragraph (1) of this Subsection, due to the fact that the lien holder is no longer in existence.

(b) The secured party of record has filed a termination statement as provided by R.S. 10:9-513.

C. The commissioner, when issuing a certificate of title, or a duplicate certificate, for a motor vehicle shall use security procedures, processes, and materials in the preparation and issuance of each certificate of title to prevent, to the greatest extent possible, the ability of a person to alter, counterfeit, duplicate, or modify the certificate of title. The commissioner shall charge an additional fee of fifty cents per certificate of title or duplicate certificate to cover the cost of security measures. (Acts 1950, No. 342, § 11. Amended by Acts 1952, No. 121, § 1; Acts 1972, No. 771, § 4; Acts 1976, No. 162, § 1; Acts 1989, No. 137, § 11, eff. Sept. 1, 1989; Acts 1990, No. 917, § 1; Acts 1990, No. 1079, § 5, eff. Sept. 1, 1990; Acts 1995, No. 1201, § 4, eff. June 29, 1995; Acts 2001, No. 128, § 12, eff. July 1, 2001.)

2001 Amendments. — Acts 2001, No. 128, § 12, effective July 1, 2001, substituted “R.S. 10:9-513” for “10:9-404” in (B)(2)(b).

CROSS REFERENCES

Louisiana Law. — Issuance of certificates; satisfaction of child support privilege or security interest; security measures, see La. R.S. 32:708.1.

Security interests; priority; notation on certificate, see La. R.S. 32:710.
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• Remedies

•• Judgment Liens

••• General Overview. — In an action to seize a car for payment of a judgment, judgment creditor’s lien was superior to finance company’s lien at a judicial sale where the car was seized prior to the finance company’s notation of the lien on the car title; although the finance company was subrogated to the rights of the original lien holder due to refinancing the debtor’s loan on the car, a new car title was issued instead of a cancellation of the first lien and notation of the second lien on the original title, as provided for in La. Rev. Stat. Ann. 32:708 (B), resulting in the original lien being extinguished and not subrogated. Tallulah Finance Co. v. Matthews, 116 So. 2d 121, 1959 La. App. LEXIS 1258 (Nov. 25, 1959).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Feature: Legislative Recap: Civil Law Revisions. 43 La. Bar Jnl. 269 (October, 1995).

Article: Louisiana’s Non-Uniform Variations in U.C.C. Chapter 9. 62 La. L. Rev. 793 (Spring, 2002).

Developments in the Law, 1981-1982: A Symposium: Bankruptcy. 43 La. L. Rev. 327 (November, 1982).

§ 708.1. Issuance of certificates; satisfaction of child support privilege or security interest; security measures.

A. A judgment creditor who has obtained a final, nonappealable judgment ordering the payment of past due child support which has remained unpaid at least sixty days after it has become final may file the judgment with the office of motor vehicles to create a privilege over any motor vehicle titled in the name of the judgment debtor at the time the judgment is filed with the office of motor vehicles.

B. The privilege on the titled motor vehicle shall be created by filing with the office of motor vehicles the appropriate documentation as required by this Section, together with the appropriate fees charged for titles and security interests, so long as such receipt subsequently is validated by the commissioner of the office of motor vehicles. Any filing which fails to comply with this Section shall be rejected by the office of motor vehicles and shall not result in the creation of a privilege.

C. The following documents shall be required to be filed to create a privilege over a titled motor vehicle:

(1) A completed application signed by the judgment creditor or the judgment creditor’s attorney on a form approved by the office of motor vehicles. The form shall contain information that the office of motor vehicles may deem necessary to process the transaction.

(2) A certified copy of the final, nonappealable judgment ordering the payment of past due child support.

(3) A statement verified and signed by the creditor or the creditor’s attorney attesting to the following facts:

(a) That the judgment is final, that no appeal was taken, or if an appeal was taken, the judgment was affirmed on appeal and all delays for review of the judgment have expired.

(b) That more than sixty days have elapsed since the judgment became final and it remains unpaid.

(4) The previously issued certificate of title of the motor vehicle on which the lien is to be recorded.

D. The court, as part of its judgment of awarding past due child support, may order the judgment debtor to surrender the certificate of title to the judgment creditor. The failure to surrender the certificate of title shall be enforced by the court. If the certificate of title is held by an existing lienholder, the court shall order the lienholder to submit the certificate of title to the commissioner of the office of motor vehicles in order that the privilege shall be added to the certificate of title. The certificate of title shall then be returned to the ranking lienholder in accordance with R.S. 32:708. (Acts 2006, No. 772, § 2, eff. Aug. 15, 2006.)

CROSS REFERENCES

Louisiana Law. — Child support arrearages; privilege on motor vehicles, see La. R.S. 9:4790.

§ 709. Numbers assigned; indices; files.

The commissioner shall assign a number for each certificate of title and shall maintain in his office indices for such certificates of title. The commissioner shall not be required to retain on file any bill of sale or duplicate thereof covering any vehicle for a period longer than seven years after the date of the filing thereof and thereafter the same may be destroyed. (Acts 1950, No. 342, § 12.)

§ 710. Security interests; priority; notation on certificate.

A. A security interest covering a titled motor vehicle subject to this Chapter shall be perfected as of the time the financing statement is received by the Department of Public Safety and Corrections, so long as such receipt subsequently is validated by the secretary of the Department of Public Safety and Corrections.

B. The secretary shall, upon the request of any person, issue a certification whenever the financing statement is delivered to his office. Such certification receipt may include one or more security agreement applications.

C. Security interests affecting titled motor vehicles, perfected by filing with the Department of Public Safety and Corrections, office of motor vehicles shall take priority in accordance with Chapter 9 of the Louisiana Commercial Laws.

D. The holders of a security interest on motor vehicles, who expressly or impliedly consent to such vehicles being placed on sale by the owners thereof in the state of Louisiana, in the ordinary course of business, shall be precluded from asserting the said security interest created by it against bona fide retail purchasers in actual good faith of said vehicles. Holders of such security interest shall be deemed to have impliedly consented to sales of the property free and clear of such security interest to bona fide retail purchasers in actual good faith whenever the debtor is a dealer duly licensed to sell the type of vehicles covered by the floor plan mortgage. Such consent may not be negated or withheld by any express provision in the security agreement when the debtor holds such an occupational license. For purposes of this Section, a bona fide retail purchaser in actual good faith shall be deemed to be any person, firm, partnership or corporation purchasing a vehicle, for individual or business use and not for resale from a licensed dealer, who does not in fact know of a security interest existing on the property purchased; however, the holders of security interests on vehicles who expressly or impliedly consent to such vehicles being placed on sale by the owner thereof in the ordinary course of business shall not be precluded from asserting said security interests created by it against group or bulk purchases whether said purchase is in good faith or not.

E. The holder of a security interest covering a vehicle, upon presentation of a multiple original or certified copy of a multiple original, or photographic copy of the debtor’s security agreement or financing statement, together with any respective certificate of title issued in this state or, if no certificate of title exists on such vehicle in this state, together with a proper application for certificate of title pursuant to the provisions of this Chapter, and the fee prescribed by law, may have a notation of such security interest made on the face of such certificate of title in the order in which it was filed. The commissioner shall enter said notation over his signature and seal of office, and he also shall note such security interest and the date receipt thereof was validated, on the duplicate of said certificate in his file. The commissioner also shall indicate by appropriate notation on the instrument itself the fact that such security interest has been noted on the certificate of title.

F. When such security interest is discharged, the requirements of R.S. 32:708 shall be complied with. (Added by Acts 1950, No. 342, § 13; Amended by Acts 1952, No. 121, § 1; Acts 1954, No. 480, § 1; Acts 1960, No. 33, § 1; Acts 1960, No. 265, § 2; Acts 1972, No. 771, § 5; Acts 1975, No. 747, § 1; Acts 1978, No. 519, § 1; Acts 1978, No. 728, § 2, eff. Jan. 1, 1979; Acts 1979, No. 210, § 1; Acts 1981, No. 306, § 2; Acts 1983, No. 419, § 1; Acts 1985, No. 964, § 1; Acts 1986, No. 193, § 1; Acts 1989, No. 137, § 11, eff. Sept. 1, 1989; Acts 1990, No. 1079, § 5, eff. Sept. 1, 1990; Acts 2001, No. 128, § 12, eff. July 1, 2001; Acts 2004, No. 303, § 3, eff. Aug. 15, 2004.)

Editor’s Notes. — When such security interest is discharged, the requirements of R.S. 32:708 shall be complied with.

2004 Amendments. — Acts 2004, No. 303, § 3, effective date August 15, 2004, substituted “R.S. 32:708” for “R.S. 32:708(B)” in (F).

2001 Amendments. — Acts 2001, No. 128, § 12, effective July 1, 2001, rewrote 32:710 which read: “Chattel mortgages, form and contents; priority; notation on certificate; fraud; enforcement On and after December 15, 1950, until the time Chapter 9 of the Louisiana Commercial Laws (R.S. 10:9-101, et seq.) becomes effective, the sole and exclusive method of executing and recording chattel mortgages and the priority of such mortgages which are subject to this Chapter, shall be through compliance with the provisions of this Chapter. All other chattel mortgages do not come within the provisions of this Chapter and shall continue to be governed exclusively by existing laws, particularly R.S. 9:5351-9:5365.

“A. (1) Every chattel mortgage subject to this Chapter, except as hereinafter provided for floor plan loans, entered into prior to the time Chapter 9 of the Louisiana Commercial Laws (R.S. 10:9-101, et seq.) becomes effective, shall be in writing and the obligation secured thereby shall be described, and there shall also be stated whether the same be payable on demand or at what fixed or determinable future time, and a full description of the vehicle to be mortgaged or encumbered, must be set forth, including the following data insofar as it may exist with respect to the particular vehicle:

“(a) The make,.

“(b) The year (as designated by the manufacturer),.

“(c) The model,.

“(d) The type of body,.

“(e) The motor number, if a year model prior to 1957,.

“(f) The manufacturer’s serial or identification number,.

“(g) The license number and year of the Louisiana plates currently in effect on the vehicle at the date of the mortgage, and.

“(h) The location at which the mortgaged vehicle will be primarily kept when not in use elsewhere; provided, that the failure to recite the location of the vehicle shall not affect the validity of the mortgage.

“(2)(a) Every chattel mortgage given by a dealer to secure a floor plan loan shall be in writing and the obligations secured thereby shall be described and the exact sum secured thereby shall be stated, or, if the same is to secure future advances, then the maximum amount thereof, shall be stated, and there shall also be stated whether the same be payable on demand or at what fixed or determinable future time.

“(b) For the purpose of floor plan loans, it shall be lawful to mortgage in bulk, but changing in specifics, the entire new or used or both motor vehicle inventory of a dealer, even though the same may not be all of a similar nature or kind, and even though the motor vehicles be described as a mass or assemblage of vehicles or as a stock or inventory of vehicles to be sold in the ordinary course of business at a specified place or specified places of business of the dealer in the ordinary course of business.

“(c) Nothing of the above is to preclude a dealer from entering into a floor plan mortgage which specifies the parts of vehicles to be covered by such mortgage.

“B. (1)(a) In order to affect third persons, a chattel mortgage executed prior to the time Chapter 9 of the Louisiana Commercial Laws (R.S. 10:9-101, et seq.) becomes effective must be by authentic act or by private act duly authenticated in any manner provided by law. A security agreement subject to Chapter 9 of the Louisiana Commercial Laws (R.S. 10:9-101, et seq.) affecting a titled motor vehicle subject to this Chapter is not required to be witnessed or notarized.

“(b) Until September 1, 1990, every such chattel mortgage other than one securing a floor plan loan, as well as every security agreement covering a titled motor vehicle subject to this Chapter, shall be effective as against third persons as of the time of its execution by the parties if the chattel mortgage or security agreement of a financing statement in the form approved by the commissioner is received and such receipt is validated by the secretary of the Department of Public Safety and Corrections within fifteen days after such date of execution. However, in the case of an authentic act of mortgage, the time of execution shall be the date of execution before a notary public or other duly authorized officer; but if by duly acknowledged private act of mortgage, the date of signing by the parties shall be the time of execution. The date on which a security agreement subject to Chapter 9 of the Louisiana Commercial Laws (R.S. 10:9-101, et seq.) is signed by the debtor shall be the time of execution for purposes of this Subsection.

“(c) Until September 1, 1990, if the chattel mortgage, security agreement or financing statement is not received and such receipt is not validated by the secretary of the Department of Public Safety within fifteen days after such date of execution, it shall be effective as to all persons from the date such chattel mortgage, security agreement or financing statement is delivered to the secretary, and the same shall be superior in rank to any privilege or preference arising subsequently thereto.

“(d) The secretary shall, upon the request of any person, issue a certification whenever the chattel mortgage, security agreement or financing statement is delivered to his office. Such certification receipt may include one or more chattel mortgage or security agreement applications.

“(e) All mortgages or security interests filed on and before August 31, 1990, noted upon a certificate of title shall take priority according to the order of time in which same have been effective as provided in this Subsection B. Security interests affecting titled motor vehicles, perfected by filing with the Department of Public Safety and Corrections, office of motor vehicles on and after September 1, 1990, shall take priority in accordance with Chapter 9 of the Louisiana Commercial Laws.

“(2)(a) A floor plan mortgage shall be effective against third persons as of the time it is executed if it is received and such receipt is validated by the secretary of the Department of Public Safety within fifteen days after such date of execution; otherwise, it shall be effective as of the time it is entered in the register of floor plan mortgages by the secretary or his duly authorized representative.

“(b) A mortgage given by a dealer to secure a floor plan loan may be by authentic act, by private act duly authenticated, or by act under private signature.

“(c) Every mortgage given by a dealer to secure a floor plan loan by act under private signature shall contain an accurate description of the note or other evidence of indebtedness and need not be paraphed by a notary.

“C. The holders of mortgages on motor vehicles, who expressly or impliedly consent to such vehicles being placed on sale by the owners thereof in the State of Louisiana in the ordinary course of business shall be precluded from asserting the said floor plan mortgage or the lien created by it against bona fide retail purchasers in actual good faith of said vehicles. Holders of such mortgages shall be deemed to have impliedly consented to sales of the mortgaged property free and clear of such mortgages to bona fide retail purchasers in actual good faith whenever the mortgagor is a dealer duly licensed to sell the type of vehicles covered by the floor plan mortgage. Such consent may not be negated or withheld by any express provision in the mortgage when the mortgagor holds such an occupational license. For purposes of this section, a bona fide retail purchaser in actual good faith shall be deemed to be any person, firm, partnership or corporation purchasing a vehicle, for individual or business use and not for resale from a licensed dealer, who does not in fact know of a mortgage existing on the property purchased; provided, however, that the holders of mortgages on vehicles who expressly or impliedly consent to such vehicles being placed on sale by the owner thereof in the ordinary course of business shall not be precluded from asserting said mortgage or the lien created by it against group or bulk purchases whether said purchase is in good faith or not.

“D. The holder of a chattel mortgage or security interest covering a vehicle, upon presentation of a multiple original or certified copy of such act of mortgage or a multiple original, or photographic copy of the debtor’s security agreement or financing statement, together with any respective certificate of title issued in this state or, if no certificate of title exists on such vehicle in this state, together with a proper application for certificate of title pursuant to the provisions of this Chapter, and the fee prescribed by law, may have a notation of such chattel mortgage or security interest made on the face of such certificate of title in the order in which it was filed. The commissioner shall enter said notation over his signature and seal of office, and he also shall note such chattel mortgage or security interest and the date receipt thereof was validated, on the duplicate of said certificate in his file. The commissioner also shall indicate by appropriate notation on the instrument itself the fact that such chattel mortgage or security interest has been noted on the certificate of title.

“E. When such chattel mortgage or security interest is discharged, the requirements of R.S. 32:708, Subsection B. shall be complied with.

“F. (1) Provided, however, that the effect of the notation of the chattel mortgage or security interest filed on or before August 31, 1990, or of the registration of the floor plan mortgage by the commissioner shall cease if the notation or registration thereof has not been renewed in the same manner in which it was first made by the commissioner within one year after the date of the last installment provided for in such mortgage or security agreement or within six years after the date of execution of the act of mortgage or of the security agreement, whichever date is later. Such renewal shall renew the effect of the mortgage or security interest for the amount unpaid for a period of two years from the date of renewal, and further renewals may be made thereafter from time to time, the effect of each renewal being for two years from its date. The effect of such notation of any security interest affecting a titled motor vehicle, filed on or after September 1, 1990, shall cease only upon satisfaction as provided in R.S. 32:708(B).

“(2) Notwithstanding any other provision of law to the contrary, on or after September 1, 1990, the sole method of reinscribing a chattel mortgage, security agreement, financing statement, or notice of security interest affecting a titled motor vehicle, effective as to third persons, shall be by filing with the commissioner a continuation statement under R.S. 10:9-403. Such a continuation statement need be signed only by the mortgagee/secured party and must include the information set forth in R.S. 9:5356(J)(1)(a) through (g), and may be filed at any time within the applicable time period established in Subparagraph (1) above. Upon timely filing of the continuation statement, the effectiveness of the original inscription is continued until satisfaction thereof as provided in R.S. 32:708(B).

“(3) Notwithstanding any other provision of law to the contrary, on or after September 1, 1990, the sole method of reinscribing a floor plan mortgage originally subject to this Chapter prior to January 1, 1990 (the effective date of Chapter 9 of the Louisiana Commercial Laws, R.S. 10:9-101, et seq.), shall be by filing a continuation statement under R.S. 10:9-403 in the location provided in R.S. 10:9-401(1)(b) without regard to R.S. 10:9-401(2). Such a continuation statement need be signed only by the mortgagee/secured party and must include the information set forth in R.S. 9:5356(J)(1)(a) through (g), and may be filed at any time within the applicable time period established in Subparagraph (1) above. Upon timely filing of the continuation statement, the effectiveness of the original inscription is continued for five years after the date of filing of the continuation statement, notwithstanding R.S. 32:710(F)(1) or any other provision of law to the contrary, whereupon the original floor plan mortgage inscription lapses unless another continuation statement is filed within six months prior to such lapse in accordance with R.S. 10:9-403. Succeeding continuation statements may be filed within six months prior to the expiration of each five-year period in the same manner to continue the effectiveness of the inscription of the original floor plan mortgage.

“G. Any person who, having executed a mortgage or granted a security interest on a vehicle, sells, assigns, exchanges, injures, destroys, conceals, or otherwise disposes of any part of the vehicle with fraudulent intent to defeat the mortgage or security interest, or removes the vehicle from the state without the written consent of the mortgagee or secured party and with fraudulent intent to defeat the mortgage or security interest, shall be guilty of a misdemeanor and shall be fined not more than five hundred dollars, or imprisoned for not more than six months, or both.

“H. If any person shall fraudulently give or attempt to give a mortgage or security interest on a vehicle without being the lawful owner, or without having the proper authority to represent the lawful owner of said vehicle, or if any person shall fraudulently give a mortgage or security interest under this Chapter or under Chapter 9 of the Louisiana Commercial Laws without fully disclosing the description and amount of any existing liens, privileges or encumbrances on the vehicle mortgaged, he shall be deemed guilty of a misdemeanor and shall be fined not more than five hundred dollars, or imprisoned for not more than six months, or both.

“I. Provided further, that the obligation secured by the act of mortgage or security interest shall, at the option of the creditor or holder of the mortgage note or secured indebtedness, forthwith mature and become due and payable and the mortgagee or secured party shall be entitled to enforce the collection of the obligation secured by the mortgage or security agreement immediately and in the manner provided, in any case where the mortgagor or debtor shall have committed any of the fraudulent practices denounced by Subsection G and H of this Section. These provisions for acceleration of the mortgage or secured debt shall not be construed as excluding the operation of any other statutory provisions, or any lawful stipulation existing between the parties, accelerating the maturity of the obligation secured by the mortgage.

“J. If any mortgagee named in a chattel mortgage or secured party named in a security agreement, and not being at the time the owner and holder of the debt secured, shall fraudulently execute a release of satisfaction of said chattel mortgage or security interest, he shall be deemed guilty of a misdemeanor and shall be fined not more than five hundred dollars, or imprisoned for not more than six months, or both.

“K. All laws and rules and all remedies and processes, including executory process under confessions of judgment as well as proceedings via ordinaria, now or hereafter made available to creditors for the protection or enforcement of their rights under mortgages affecting immovables are available to creditors of obligations secured by mortgages or security agreements affecting vehicles, whether evidenced by authentic acts or by acts under private signature duly acknowledged, or in the case of a security agreement subject to Chapter 9 of the Louisiana Commercial Laws (R.S. 10:9-101, et seq.), by acts under private signature alone.

“L. It shall be unlawful for the owner of a vehicle which is mortgaged or secured under the provisions of this Chapter or under Chapter 9 of the Louisiana Commercial Laws (R.S. 10:9-101, et seq.) to drive, carry, transport, or otherwise move said vehicle permanently beyond the territorial limits of the state of Louisiana without the written consent of the holder of said mortgage or security interest, and whoever shall violate such provisions of this Chapter shall be guilty of a felony and upon conviction thereof shall be sentenced to imprisonment in the state penitentiary for a period not to exceed one year.

“M. Nothing in the provisions of this Chapter shall in any way affect the validity of chattel mortgages executed prior to December 15, 1950, or the method of enforcing them.

“N. If a dealer executes more than one chattel mortgage on the inventory, the subsequently executed and recorded chattel mortgage shall be inferior in ranking to the prior recorded chattel mortgage except as hereinafter provided:

“(1) If the holder of an inferior chattel mortgage gives advance written notice to the superior chattel mortgage holder that the dealer has executed a chattel mortgage on specifically identifiable motor vehicles or mass or assemblage of motor vehicles and such chattel mortgage is properly executed and recorded, such inferior mortgage shall be superior in ranking as to the motor vehicles or property the dealer receives possession of after execution and recordation of such chattel mortgage on which the holder sells or advances funds for the purchase thereof.

“(2) If an assignee or pledgee of a retail installment contract retakes possession of the mortgaged property by judicial foreclosure or otherwise, the mortgaged property may be placed on a dealer’s premises with the dealer’s permission and thereafter, the property shall not be affected by a prior recorded chattel mortgage not held by the assignee or pledgee covering the dealer’s inventory.

“O. (1) Notwithstanding the domicile of the grantor of a foreign security interest or Louisiana chattel mortgage, the provisions of this Section shall not apply to a foreign security interest or Louisiana chattel mortgage created and recorded on movable property that is subject to titling under the provisions of a foreign motor vehicle statute, provided that a certificate of title has been issued and clearly shows that a security interest has been created pursuant to the laws of the state in which the title was issued or that a Louisiana chattel mortgage has been recorded on such foreign certificate of title.

“(2) However, nothing herein shall be construed to repeal the laws of this state protecting the interests of bona fide retail purchasers of motor vehicles from retail motor vehicle dealers domiciled or doing business in this state, and nothing herein shall be construed to repeal the laws of this state requiring persons to comply with the provisions of Title 32 of the Louisiana Revised Statutes of 1950.”

CROSS REFERENCES

Louisiana Law. — Reference to prior law, see La. R.S. 9:1149.7.

Applicability, see La. R.S. 9:5394.
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••• General Overview. — Where a purchaser executed a chattel mortgage and a promissory note to secure the obligation in purchasing an automobile, the finance company, as the holder of a privilege upon the motor vehicle, had the authority under La. Rev. Stat. Ann. § 32:710 to institute executory proceedings to foreclose the chattel mortgage on the basis of the instruments duly executed by the purchaser. Catalanotto v. Associates Discount, 207 So. 2d 180, 1968 La. App. LEXIS 5394 (Jan. 29, 1968), writ of certiorari denied by 252 LA. 105, 209 So. 2d 38, 1968 La. LEXIS 3049 (1968), writ of certiorari denied by 393 U.S. 989, 89 S. Ct. 472, 21 L. Ed. 2d 452, 1968 U.S. LEXIS 181 (1968).

COMMERCIAL LAW (UCC)

• Sales (Article 2)

•• Title, Creditors & Good Faith Purchasers

••• General Overview. — Mortgage given by an automobile dealership to a commercial lender for purposes of financing, or “floor planning” a vehicle purchase by the dealership was effective against third persons, including the subsequent purchaser, under La. Rev. Stat. Ann. § 32:710; the subsequent purchaser never received good title to the automobile. Commercial Sec. Co. v. Hugh Roberson Motors, Inc., 77 So. 2d 591, 1955 La. App. LEXIS 607 (Jan. 4, 1955), reversed by 229 LA. 959, 87 So. 2d 306, 1956 La. LEXIS 1373 (1956).

• Secured Transactions (Article 9)

•• Application & Construction

••• Definitions
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••••• Commercial Paper. — A chattel mortgage affecting a vehicle becomes effective as against third persons from the date of notation of the chattel mortgage on the face of the certificate of title, even though all of the data required by La. Rev. Stat. Ann. § 32:710 may not have been included in the chattel mortgage or even if some of the data which was included is incorrect. Harper v. Borden Co., 129 So. 2d 330, 1961 La. App. LEXIS 2092 (Apr. 17, 1961).

•• Priority

••• General Overview. — Ohio creditor’s security interest on an owner’s truck was superior to a Louisiana company’s subsequent repairman’s privilege on the same truck because the security interest was properly perfected and recorded under Ohio state law; there was no need for the company to re-record the chattel mortgage in Louisiana where it had no knowledge of and did not consent to the removal of the truck from Ohio. Ford Motor Credit Co. v. Partee, 1987 La. App. LEXIS 11207 (Oct. 28, 1987).

CONTRACTS LAW

• Types of Contracts

•• Bona Fide Purchasers. — A chattel mortgage affecting a vehicle becomes effective as against third persons from the date of notation of the chattel mortgage on the face of the certificate of title, even though all of the data required by La. Rev. Stat. Ann. § 32:710 may not have been included in the chattel mortgage or even if some of the data which was included is incorrect. Harper v. Borden Co., 129 So. 2d 330, 1961 La. App. LEXIS 2092 (Apr. 17, 1961).

REAL PROPERTY LAW

• Nonmortgage Liens

•• Lien Priorities. — Where the vendor failed to record its chattel mortgage with the Department of Public Safety in accordance with La. Rev. Stat. Ann. § 32:710 of the Certificate of Title Law, La. Rev. Stat. Ann. § 32:701 et seq., knew that the buyer purchased it for purposes of resale, and gave the buyer a clear certificate of origin, the vendor’s privilege was defeated by the bank’s mortgage on the grounds that: (1) the vendor’s conduct was inconsistent with reliance on the privilege; (2) it facilitated the buyer’s scheme; (3) the bank recorded its mortgage in accordance with the Act; and (4) the vendor’s actions deprived the bank of notice of its security interest. Hyster Co. v. Reeves, 541 So. 2d 363, 1989 La. App. LEXIS 560 (Mar. 29, 1989), writ of certiorari denied by 546 So. 2d 1215, 1989 La. LEXIS 1762 (La. 1989).

Because the notes held by the bank were properly recorded under La. Rev. Stat. Ann. § 32:710, and because those notes were issued prior to the mortgage claimed by the judgment creditor, the notes were considered superior to the mortgage owned by the judgment creditor and the proceeds of the sheriff’s sale were held to be subject to bank’s claim. First State Bank v. Wilson, 437 So. 2d 968, 1983 La. App. LEXIS 9130 (Aug. 15, 1983).

Pursuant to La. Rev. Stat. Ann. § 32:710, the contention made by appellee creditor that the date of the notation of the chattel mortgage upon the certificate of title was the date the application was made for a motor vehicle license was untenable. Universal C. I. T. Credit Corp. v. Parker, 117 So. 2d 660, 1960 La. App. LEXIS 871 (Jan. 26, 1960).

•• Mechanics’ Liens. — Ohio creditor’s security interest on an owner’s truck was superior to a Louisiana company’s subsequent repairman’s privilege on the same truck because the security interest was properly perfected and recorded under Ohio state law; there was no need for the company to re-record the chattel mortgage in Louisiana where it had no knowledge of and did not consent to the removal of the truck from Ohio. Ford Motor Credit Co. v. Partee, 1987 La. App. LEXIS 11207 (Oct. 28, 1987).

TORTS

• Intentional Torts

•• Conversion

••• General Overview. — Buyers of a car were third persons to a mortgage on a car and, as such, the uninscribed chattel mortgage in favor of a mortgagee was of no effect against them; accordingly the buyers’ rights to the car were superior to the mortgagee’s rights, and thus the seizure and sale of the car on behalf of the mortgagee was improper and constituted the tort of conversion. Kaplan v. Associates Discount Corp., 206 So. 2d 537, 1967 La. App. LEXIS 4930 (Dec. 29, 1967).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Sale of a Motor Vehicle is complete upon agreement of object and price. Compliance with the Motor Vehicle Registration Act is not a requirement for valid sale. Unless the seller records the title with the Department of Public Safety, the title is not perfected. The seller is prohibited from seizing the vehicle from a buyer who is in default. A buyer may not waive his right to judicial process., Opinion 03-0141, 2003 La. AG LEXIS 126.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Personal Property Leases in Louisiana. 44 La. L. Rev. 755 (January, 1984).

Article: Louisiana’s Non-Uniform Variations in U.C.C. Chapter 9. 62 La. L. Rev. 793 (Spring, 2002).

Article: Future Advance Priority Rights of Louisiana Collateral Mortgages: Legislative Revisions, New Rules, and a Modern Alternative. 55 La. L. Rev. 1 (September, 1994).

Note: Louisiana Civil Procedure—Execitpru Process—Use of Parol Evidence to Attack Authentic Acts. 45 Tul. L. Rev. 1075 (June, 1971).

Recent Development: First Guaranty Bank v. Baton Rouge Petroleum Center: Following Executory Process, Authentic Evidence Defense Unavailable in Deficiency Judgment Action. 63 Tul. L. Rev. 413 (December, 1988).

§ 711. Sale subject to mortgage or security interest; act of sale and assignment of certificate; corrected certificate.

A. In the event the certificate of title is held by a lien holder and sale is contemplated subject to the existing chattel mortgage or security interest and it is impractical for the owner to produce and deliver the certificate of title at the time possession is delivered to the purchaser, then the owner shall make and deliver to the purchaser at the time of delivery of the vehicle an act of sale of such vehicle and assignment of the certificate of title, subject to all existing chattel mortgages and security interests, on a form to be prescribed and furnished by the commissioner. The purchaser shall within five days of the transaction forward the act of sale and assignment to the commissioner accompanied by the fee prescribed by this Chapter and also accompanied by an application for a certificate of title as hereafter set forth.

B. Upon receipt of the act of sale and assignment and the application, the commissioner shall notify all lien holders in writing of the sale and request the holder of the certificate of title to surrender it, and shall issue in lieu thereof a corrected certificate of title in the name of the new owner and deliver it to the first ranking mortgage holder or owner. The corrected certificate of title shall show on its face all existing chattel mortgages or security interests. It shall be the duty of any holder of a certificate of title, on request of the commissioner, to return same, within five days, in order that correction might be made thereon; provided however, the provisions of this Section shall not be construed as impairing any rights which a mortgage or lien holder may have by virtue of a chattel which existed prior to December 15, 1950. (Acts 1950, No. 342, § 14. Amended by Acts 1952, No. 121, § 1; Acts 1989, No. 137, § 11, eff. Sept. 1, 1989.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Transfer of title to a motor vehicle subject to an existing mortgage and without the transferee having personally assumed this debt and with not cash or credit price or other monetary consideration, is a donation and not a sale and not subject to sales tax, but should such pre-existing encumbrance be personally assumed, the taxable consideration is the balance on that indebtness., OPINION NUMBER 78-1539, La. Atty. Gen. Op. No. 1978-1539; 1978 La. AG LEXIS 69.

§ 712. Ownership of vehicle passing otherwise than by voluntary transfer.

On and after December 15, 1950, whenever the ownership of any vehicle shall pass otherwise than by voluntary transfer, the new owner shall obtain a certificate of title therefor upon presentation of an application for certificate of title and payment of the fee prescribed by this Chapter, accompanied by the prior certificate, if possible, and accompanied by such instruments or documents of authority, or certified copies thereof, as may be required by law to evidence or effect a transfer of title in movables in such case. If the applicant obtains possession of a vehicle in accordance with the provisions of R.S. 6:965 et seq., he must present a certified copy of the order entitling him to take possession of the vehicle and an affidavit of possession verifying that he has, in fact, obtained possession of the vehicle in accordance with the terms of the judgment. The commissioner, when satisfied of the genuineness of regularity of such transfer, shall issue a certificate of title to the person entitled thereto. Such certificate of title shall contain a statement of any chattel mortgages of record in the office of the commissioner, unless such application is accompanied by proper evidence of their satisfaction or extinction. (Acts 1950, No. 342, § 15; Acts 1992, No. 235, § 3, eff. Jan. 1, 1993; Acts 1993, No. 927, § 2.)

CROSS REFERENCES

Louisiana Law. — Marketable title, see La. R.S. 32:706.

§ 713. Lost or destroyed certificate.

In the event of a lost or destroyed certificate of title, application shall be made to the commissioner by the owner of said vehicle in whose name the original title was issued or by the perfected lienholder holding said title for collateral for a certified copy of same upon a prescribed form duly sworn to by the owner or perfected lienholder and accompanied by a fee prescribed by this Chapter. Thereupon the commissioner shall issue a certified copy of said certificate of title to the person or perfected lienholder entitled to receive the certificate of title under the provisions of this Chapter. Said certified copy and all subsequent certificates of title issued in the chain of title originated by said certified copy shall be plainly marked across their face “duplicate copy”, and any subsequent purchaser of said vehicle in the chain of title originating through such certified copy shall acquire only such rights in such vehicle as the original holder of said certified copy himself had. Any purchaser of such vehicle may at the time of such purchase require the seller of same to indemnify him and all subsequent purchasers of said vehicle against any loss which he or they may suffer by reason of any claim or claims presented upon the original certificate. In the event of the recovery of the original certificate of title by said owner or perfected lienholder, the party, shall forthwith surrender same to the commissioner for cancellation or a statement of destruction from the perfected lienholder stating the original title has been destroyed. (Added by Acts 1950, No. 342, § 16; Amended by Acts 1959, No. 121, § 1; Acts 2011, No. 288, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 288 added “or by the perfected lienholder holding said title for collateral” or variants throughout the section and added “or a statement of destruction from the perfected lienholder stating the original title has been destroyed.”

§ 714. [Repealed.]

Repealed by Acts 1976, No. 572, § 1.

§ 715. Change of engine in vehicle.

The commissioner is authorized to adopt and enforce such registration rules and regulations with respect to the change or substitution of one engine or motor in place of another in any vehicle as may be deemed necessary and consistent with the purposes of this Chapter. (Acts 1950, No. 342, § 18.)

§ 716. Dismantling registered vehicle.

Any owner dismantling or wrecking any registered vehicle shall immediately forward to the commissioner the certificate of title or permit to sell, registration card, and the registration plate or plates last issued for such vehicle, whether such plates and documents were issued by the vehicle commissioner of this state or of any other state. (Acts 1950, No. 342, § 19; Acts 1987, No. 406, § 1.)

CROSS REFERENCES

Louisiana Law. — Transfers of scrapped motor vehicles, see La. R.S. 32:807.

§ 717. Sale of motor vehicle as scrap.

A. Any owner who sells a motor vehicle as scrap to be dismantled or destroyed shall assign a certificate of title thereto to the purchaser, whether the certificate was issued by the vehicle commissioner of this state or any other state, and the purchaser shall deliver the certificate of title to the commissioner with an application for a permit to dismantle such vehicle. The commissioner shall thereupon issue to the purchaser a permit to dismantle the vehicle, which shall authorize the purchaser to possess or transport the motor vehicle or to transfer ownership thereto by an endorsement upon the permit. A certificate of title shall not again be issued for the motor vehicle in the event it is scrapped, dismantled, or destroyed.

B. Notwithstanding Subsection A of this Section, the commissioner may issue, without the delivery of the certificate of title, a permit to dismantle any vehicle which is more than fifteen years old and has not had its registration renewed in this state or any other state for a period of three years immediately prior to the application for a permit to dismantle the vehicle. (Added by Acts 1950, No. 342, § 20; Amended by Acts 1981, No. 485, § 1; Acts 1991, No. 883, § 1; Acts 2012, No. 250, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 250 substituted “fifteen years old” for “ten years old” in (B).

CROSS REFERENCES

Louisiana Law. — Certificates of destruction; application requirements; restrictions on sale; disassembly requirement; department rules; penalties, see La. R.S. 32:707.3.

Sale of an auto hulk as scrap to a scrap metal processor or a licensed automotive dismantler and parts recycler, see La. R.S. 32:718.

§ 718. Sale of an auto hulk as scrap to a scrap metal processor or a licensed automotive dismantler and parts recycler.

A. Notwithstanding any law to the contrary, in lieu of a title, any owner who sells an auto hulk as scrap to be dismantled or processed for recycling shall provide the secondary metal processor or licensed automotive dismantler and parts recycler with a signed and dated affidavit stating that he is the owner of the vehicle or part or has the right to sell or transfer the vehicle or part.

B. Every secondary metal processor or licensed automotive dismantler and parts recycler shall maintain the signed and dated affidavit, along with the name and address of the person delivering, selling, or transferring the auto hulk, photographic or electronic copy of the seller’s valid driver’s license or a valid identification card issued by the seller’s current state of residence, the tag number and state of issue of the vehicle delivering the auto hulk, and the vehicle identification number of the auto hulk. This information shall be kept in a registry or book or in electronic format for a period of two years at the secondary metal processor’s or the licensed automotive dismantler and parts recycler’s place of business and shall be made available for inspection by any peace officer, law enforcement official, or office of motor vehicles official at any time during customary business hours.

C. Every secondary metal processor or licensed automotive dismantler and parts recycler shall submit an electronic report to the office of motor vehicles of the vehicle identification number of each auto hulk received from a seller. The report shall be in a form approved by the office of motor vehicles and shall be submitted within seventy-two hours of the purchase of the auto hulk.

D. The provisions of this Section are applicable to auto hulks in lieu of the provisions of R.S. 32:717 and 807. (Acts 2008, No. 586, § 1, eff. Aug. 15, 2008; Acts 2009, No. 435, § 1, eff. July 1, 2010.)

2009 Amendments. — The 2009 amendment by No. 435 added “the tag number and state of issue of the vehicle delivering the auto hulk” in (B); substituted “within seventy-two hours of the purchase of the auto hulk” for “on at least a weekly basis”; and added (D).

Quoted Statutory Material. — Acts 2009, No. 435, § 4, provides that “This Act shall become effective on July 1, 2010. However, the electronic reporting requirements specified in R.S. 32:1728.2(E) as provided in this Act shall not take effect until the Department of Public Safety and Corrections, office of motor vehicles, certifies to the division of administration, that the electronic system to implement the requirements of such provisions have been tested and are fully operational.”

CROSS REFERENCES

Louisiana Law. — Assembled vehicles, see La. R.S. 32:707.5.

§ 719. [Repealed.]

Repealed by Acts 1984, No. 773, § 4, effective September 1, 1984.

§ 720. [Repealed.]

Repealed by Acts 1984, No. 773, § 4, effective September 1, 1984.

§ 720.1. [Repealed.]

Repealed by Acts 1984, No. 773, § 4, effective September 1, 1984.

§ 721. Stolen vehicles; report of theft and recovery.

The Department of Public Safety and every sheriff, chief of police, or peace officer upon receiving reliable information that any vehicle registered hereunder has been stolen shall immediately or not later than one week after receiving such information report such theft to the commissioner, unless prior thereto information has been received of the recovery of such vehicle. Any said officer upon receiving information that any vehicle, which he has previously reported as stolen, has been recovered, shall immediately report the fact of such recovery to the local sheriff’s office or police department and to the commissioner. (Acts 1950, No. 342, § 24.)

§ 722. Stolen or embezzled vehicles; liens and encumbrances.

The owner, or person having a lien or encumbrance upon a registered vehicle which has been stolen or embezzled, may notify the commissioner of such theft or embezzlement, but, in the event of an embezzlement, may make such report only after having procured the issuance of a warrant for the arrest of the person charged with such embezzlement. Every owner or other person who has given such notice must notify the commissioner of a recovery of such vehicle. (Acts 1950, No. 342 § 25.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The Insurance Commissioner and not the Used Motor Vehicle and Parts Commission has jurisdiction to license and regulate persons or firms, other than owners, sellers or lessors of vehicles, who sell vehicle mechanical breakdown insurance policies, vehicle service agreements and extended warranty agreements., OPINION NUMBER 88-341, La. Atty. Gen. Op. No. 1988-341; 1988 La. AG LEXIS 284.

§ 723. Stolen or embezzled vehicles; suspension of registration; lists.

A. The commissioner upon receiving a report of a stolen or embezzled vehicle as hereinbefore provided shall file and appropriately index the same and shall immediately suspend the registration of the vehicle so reported and shall not transfer the registration of the same until such time as it is notified in writing that such vehicle has been recovered.

B. The commissioner shall at least once each week compile and maintain at his headquarters office a list of all vehicles which have been stolen or embezzled or recovered as reported to it during the preceding week and such lists shall be open to inspection by any peace officer or other person interested in any such vehicle. (Acts 1950, No. 342, § 26.)
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TRANSPORTATION LAW

• Private Vehicles

•• Vehicle Registration

••• General Overview. — Seller was not entitled to be indemnified by the Department of Public Safety, Motor Vehicle Division, for its violation of La. Rev. Stat. Ann. § 32:723, which resulted in a failure to notify him that a car he bought and sold was stolen where his damages occurred at the time he purchased the car, which was before he applied for a new title and sold the vehicle. Robertson v. Moore, 323 So. 2d 184, 1975 La. App. LEXIS 3448 (Nov. 11, 1975).

§ 724. Transfer and possession of stolen vehicles.

Any person who, with intent to procure or pass title to a vehicle which he knows or has reason to believe has been stolen or unlawfully taken, received, or transfers possession of the same from one to another, or who has in his possession any vehicle which he knows or has reason to believe has been stolen or unlawfully taken, and who is not an officer of the law engaged at the time in the performance of his duty as such officer, is guilty of a felony. (Acts 1950, No. 342, § 27.)
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Property Crimes

••• Receiving Stolen Property

•••• General Overview. — In order to convict defendant of attempted possession of a stolen vehicle, the state must prove that defendant, having a specific intent to commit the crime in question, did an act for the purpose of and tending directly toward accomplishing the object of possessing a vehicle, which he knew or had reason to believe was stolen or unlawfully taken, and that defendant was not an officer of the law engaged at the time in the performance of his duty as such an officer. State v. Cole, 554 So. 2d 831, 1989 La. App. LEXIS 2722 (Dec. 19, 1989).

§ 725. Concealing or misrepresenting identity of motor vehicle or engine.

Any person who knowingly buys, receives, disposes of, sells, offers for sale, or has in his possession any motor vehicle, or engine removed from a motor vehicle, from which the manufacturer’s serial or engine number or other distinguishing number or identification mark or number placed thereon under assignment from the commissioner has been removed, defaced, covered, altered, or destroyed for the purpose of concealing or misrepresenting the identity of said motor vehicle or engine is guilty of a misdemeanor. (Acts 1950, No. 342, § 28.)

CROSS REFERENCES

Municipal Law. — Operation of vehicles > possession of vehicles with defaced numbers. New Orleans Code of Ordinance § 154-313.

§ 726. Destruction or alteration of distinguishing number or mark.

A. No person shall with fraudulent intent deface, destroy or alter the manufacturer’s serial or engine number or other distinguishing number or identification mark of a motor vehicle nor shall any person place or stamp any serial, engine, or other number or mark upon a motor vehicle, except one assigned thereto by the commissioner. Any violation of this provision is a misdemeanor.

B. This section shall not prohibit the restoration by an owner of an original serial, engine, or other number or mark when such restoration is made under permit issued by the commissioner, nor prevent any manufacturer from placing in the ordinary course of business numbers or marks upon motor vehicles or parts thereof. (Acts 1950, No. 342, § 29.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — La. R.S. 32:761 (1) [Repealed], OPINION No. 84-781, La. Atty. Gen. Op. No. 1984-781; 1984 La. AG LEXIS 226.

§ 726.1. Tampering with or altering odometers prohibited; penalties.

A. No person shall knowingly tamper with, adjust, alter, change, set back, disconnect or fail to connect the odometer of any motor vehicle, or cause any of the foregoing to occur to an odometer of a motor vehicle, so as to reflect a lower mileage than the true mileage driven by the motor vehicle.

B. No person shall with intent to defraud operate a motor vehicle on any street or highway knowing that the odometer of the motor vehicle is disconnected or nonfunctional.

C. No person shall advertise for sale, sell, use or install on any part of a motor vehicle or on any odometer in a motor vehicle any device which causes the odometer to register any mileage other than the true mileage.

D. In the event any odometer is repaired or replaced, the reading of the repaired or replaced odometer shall be set at the reading of the odometer repaired or replaced immediately prior to repair or replacement, and the adjustment shall not be deemed a violation of any provision of this section. If the odometer cannot be repaired or replaced a written notice shall be posted on the vehicle that the odometer has been reset at zero, the date of the repair and the mileage indicated at the time of repair.

E. No certificate of title shall be issued for a motor vehicle which was equipped with an odometer by the manufacturer unless the statement required in Subsection F of this section has been furnished by the transferor. However, a certificate of title may be issued for a motor vehicle to a person who moves into this state if such person acquired ownership of the motor vehicle prior to moving to this state.

F. Except where a transfer is made by operation of law the transferor of any motor vehicle which was equipped with an odometer by the manufacturer, shall provide to the buyer a statement signed by the transferor which shall set forth the mileage on the odometer at the time of transfer and which shall state that to the transferor’s best knowledge and belief it is the true mileage. If the transferor has knowledge that the mileage shown on the odometer is not the true mileage traveled by the motor vehicle, he shall so indicate on the statement and he shall state the true mileage to his best knowledge and belief. The mileage disclosed on such statement shall be included in the application for certificate of title and the new certificate issued in the name of the buyer shall have the mileage recorded on the face thereof.

G. A transferee of a motor vehicle reassigning the certificate of title to such motor vehicle pursuant to the provisions of the Certificate of Title Law shall not be guilty of a violation of this section if such transferee has in his possession the statement signed by his transferor as required by Subsection F of this section and if he has no knowledge that the odometer does not reflect the true mileage of such motor vehicle.

H. (1) Any person, except a new or used car dealer, who violates the provisions of this Section shall be guilty of a misdemeanor and shall be punished by a fine not to exceed five hundred dollars or by imprisonment not to exceed ninety days or both. On each subsequent conviction, the offender shall be fined not more than fifty thousand dollars, or imprisoned for not more than one year, or both.

(2) A new or used car dealer who violates the provisions of this Section shall be fined not more than fifty thousand dollars, or imprisoned for not more than one year, or both.

(3) A new or used car dealer who violates the provisions of this Section shall be subject to a civil penalty of not more than one thousand dollars. (Added by Acts 1972, No. 564, § 1, eff. Jan. 1, 1973. Amended by Acts 1977, No. 371, § 1; Acts 1995, No. 1048, § 1.)
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ANTITRUST & TRADE LAW

• Consumer Protection

•• Vehicle Warranties

••• General Overview. — Louisiana odometer statute, La. Rev. Stat. 32:726.1, does not create a private right of action, and the trial court’s factual finding that a vehicle owner who traded in her van and understated the actual mileage on it had not induced error or committed fraud was conclusive in the automobile dealer’s claim for vice of consent pursuant to La. Civ. Code art. 1948. Ducote Chrysler Plymouth, Inc. v. Basse, 751 So. 2d 1010, 2000 La. App. LEXIS 83 (Jan. 25, 2000).

§ 727. Rules and regulations; forms; cancellation of certificates; copies of and reports as to records.

A. The commissioner may adopt such reasonable rules and regulations as he may deem necessary to insure uniform and orderly operation of this Chapter.

B. The commissioner shall provide and furnish the forms required by this Chapter. The commissioner shall keep on hand a sufficient supply of blank forms, which, except certificate of title and memorandum certificate forms, shall be furnished and distributed without charge to all persons residing within the state.

C. If it appears that a certificate of title has been improperly issued, the commissioner shall have the power, and it shall be his duty, to cancel same. Upon cancellation of any certificate of title, the commissioner shall notify the person to whom such certificate of title was issued as well as any chattel mortgage holders appearing thereon of said cancellation and shall demand the surrender of such certificate of title, but said cancellation shall not affect the validity of any chattel mortgage noted thereon. The holder of such certificate of title shall return same to the commissioner forthwith.

D. The commissioner is authorized upon application of any person and payment of the proper fees, to search the records of the bureau and make reports thereof, and to make photographic copies of the bureau records and attestations thereof.

E. The commissioner shall charge two dollars a page for photographic copies of records and attestations thereof, under the signature and seal of the commissioner. Such copy or copies shall be taken as prima facie evidence of the facts therein stated, in any court of the state of Louisiana. The commissioner shall furnish without charge to the Department of Public Safety, sheriffs, or chiefs of police, information on any title. (Acts 1950, No. 342, § 30. Amended by Acts 1977, No. 416, § 1, eff. July 1, 1977.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The Department of Public Safety, and not the Used Motor Vehicle and Parts Commission, has authority to regulate non-delivery of motor vehicle certificates of title., OPINION No. 93-571, La. Atty. Gen. Op. No. 1993-571; 1994 La. AG LEXIS 84.

§ 728. Fees.

The commissioner shall charge the following fees and no others:

(1) Each certificate of title—eighteen dollars and fifty cents.

(2) Each certified copy of a certificate of title—fifteen dollars.

(3) Each memorandum certificate—one dollar; provided, that if the application for a memorandum certificate is made at the time of application for a certificate of title, the commissioner shall charge only the three dollar and fifty cent fee for the certificate of title and no fee shall be required for the memorandum certificate.

(4) Each certified copy of memorandum certificate—one dollar.

(5) Each notation of a security interest, whether a chattel mortgage, other security agreement, or other financing statement evidencing such security interest is filed, on a vehicle certificate of title—five dollars.

(6) Each cancellation of a notation of any chattel mortgage or security interest on a certificate of title or a cancellation of a floor plan mortgage—five dollars.

(7) Each permit to sell or duplicate permit to sell a motor vehicle—fifteen dollars.

(8) Each salvage title—eighteen dollars and fifty cents.

(9) The fees authorized under R.S. 10:9-525 et seq.

(10) Each certificate of title issued pursuant to a procedure established by R.S. 32:707.6—ten dollars in addition to the eighteen dollars and fifty cents charged for each certificate of title as authorized pursuant to Paragraph (1) of this Section. The additional ten dollars shall be forwarded to the state treasurer for deposit into the Office of Motor Vehicles Customer Service and Technology Fund.

(11) The fees authorized by R.S. 32:707.2(C)(4). (Acts 1991, No. 377, § 6, eff. Jan. 1, 1992; Acts 1991, No. 483, § 1; Acts 1992, No. 272, § 1; Acts 2001, No. 128, § 12, eff. July 1, 2001; Acts 2011, No. 288, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 288 added (10) and (11).

2001 Amendments. — Acts 2001, No. 128, § 12, effective July 1, 2001, substituted “R.S. 10:9-525” for “R.S. 10:9-401” in (9).

CROSS REFERENCES

Louisiana Law. — Electronic media system for lien recordation and title information; fees; required bond; confidentiality of information; rules and regulations, see La. R.S. 32:707.2.

Expedited title procedure; rules and regulations, see La. R.S. 32:707.6.

Waiver of fee; disposal of law enforcement storage, see La. R.S. 32:1729.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A $5.00 fee is to be charges by the vehicle commissioner for notations of chattel mortages on a vehicle certificate of title and $15.00 fee is to be charged for notations of other security interest on a vehicle certificate of title., OPINION NUMBER 90-466, La. Atty. Gen. Op. No. 1990-466; 1990 La. AG LEXIS 328.

§ 729. Necessity for certificate.

After July 1, 1951, no owner of any vehicle registered and licensed under the Louisiana Vehicle Registration License Tax Law, Chapter 4 of Subtitle II of Title 47 of the Louisiana Revised Statutes of 1950 shall operate any such vehicle upon any public road, highway or bridge in this state, without first applying for a certificate of title therefor, nor shall he so operate any such vehicle upon which the certificate of title has been cancelled; nor shall any other person operate such vehicle upon any public road, highway or bridge in this state, knowing or having reason to believe that the owner has failed to obtain a certificate of title therefor, or that same has been cancelled.

Provided, however, that the commissioner is hereby vested with discretion to grant extension of such general compliance date, upon reasonable grounds, for a reasonable period not exceeding three months, and may thereafter grant a further extension, upon reasonable grounds, not exceeding two months. (Acts 1950, No. 342, § 32.)

§ 730. Alteration and forgery; false name, address, or statement; other fraud.

Whoever alters or forges any certificate of title to a vehicle, or any endorsement or sale and assignment thereof, or resale or reassignment thereof, or any cancellation of any chattel mortgage on a vehicle is guilty of forgery and punishable as provided by law. Whoever holds or uses such certificate or endorsement of sale and assignment or cancellation knowing the same to have been altered or forged; or whoever uses a false or fictitious name or gives a false or fictitious address or makes any false statement in any application or affidavit required under the provisions of this Chapter, or in a bill of sale or sworn statement of ownership or otherwise commits a fraud in any application, shall, upon conviction thereof be punished by imprisonment not exceeding four years, or by fine not exceeding five thousand dollars, or both, in the discretion of the court. (Acts 1950, No. 342, § 33.)

§ 731. Violations; penalty.

Whoever shall, except as otherwise provided for in this Chapter, purport to sell or transfer a vehicle without delivery to the purchaser or transferee thereof a certificate of title thereto duly endorsed and assigned to such purchaser as provided in this Chapter; or, being the owner thereof, shall operate on any public road, highway or bridge in this state a vehicle for which a certificate of title is required by the provisions of this Chapter without such certificate having been applied for in accordance with the provisions of this Chapter, or upon which the certificate of title has been cancelled; or any person other than the owner thereof who shall operate on any public road, highway or bridge in this state a vehicle for which a certificate of title is required by the provisions of this Chapter, knowing or having reason to believe that the owner has failed to obtain a certificate of title therefor, or that same has been cancelled; or whoever shall fail to surrender any certificate of title or memorandum certificate upon cancellation of the same by the commissioner and notice thereof as prescribed in this Chapter; or whoever fails to surrender the certificate of title to the commissioner as provided in this Chapter in case of the destruction or dismantling or change of a vehicle in such respect that it is not the vehicle described in the certificate of title; or whoever shall violate any of the other provisions of this Chapter, or any lawful rule or regulation promulgated pursuant to the provisions of this Chapter shall be guilty of a misdemeanor, and upon conviction, shall for each offense be punished by imprisonment for not more than ninety days, or by fine not exceeding five hundred dollars, or both, in the discretion of the court. (Acts 1950, No. 342, § 34.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The Department of Public Safety, and not the Used Motor Vehicle and Parts Commission, has authority to regulate non-delivery of motor vehicle certificates of title., OPINION No. 93-571, La. Atty. Gen. Op. No. 1993-571; 1994 La. AG LEXIS 84.

§ 732. Additional penalties.

A. Unless another penalty is in this Chapter or by the laws of this state provided, every person convicted of a misdemeanor for the violation of any provisions of this Chapter shall be punished by a fine of not more than five hundred dollars or by imprisonment for not more than six months, or by both such fine and imprisonment.

B. Any person who is convicted of a violation of any of the provisions of this Chapter herein or by the laws of this state declared to constitute a felony shall be punished by imprisonment for not less than one year nor more than five years, or by a fine of not less than five hundred dollars nor more than five thousand dollars, or by both such fine and imprisonment. (Acts 1950, No. 342, § 35.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The Department of Public Safety, and not the Used Motor Vehicle and Parts Commission, has authority to regulate non-delivery of motor vehicle certificates of title., OPINION No. 93-571, La. Atty. Gen. Op. No. 1993-571; 1994 La. AG LEXIS 84.

§ 733. [Repealed.]

Repealed by Acts 1992, No. 984, § 18.

§ 734. Signature to documents.

Whenever the commissioner is required to sign any document under this Chapter he may, at his discretion, perform the act of signing in person or by duly authorized agent, and may use or cause to be used a signature machine for the purpose of affixing his signature to such documents. (Acts 1950, No. 342, § 37.)

§ 735. Auto title companies; licensing; regulation; fees, suspension, and revocation; domicile; surety bonds; expiration and renewal dates.

A. Except as otherwise provided by law, only auto title companies, as defined by R.S. 32:702, who have confected a contract with the Department of Public Safety and Corrections, office of motor vehicles, shall be allowed to issue temporary registrations as provided in R.S. 47:519.2. Eligibility to contract under the provisions of this Section shall be limited to those persons of good moral character, who maintain an office within the state, have executed a good and sufficient surety bond that meets the requirements of R.S. 32:736, and have paid the annual fee required by Subsection C of this Section.

B. The department shall promulgate such rules as are necessary to implement this Section. Such rules may include guidelines for eligibility to contract with the department, criteria for the suspension, revocation, or cancellation of a contract, or any other matter the department deems necessary for the proper oversight of auto title companies.

C. An annual fee of two hundred dollars shall be collected from a person seeking to contract with the department prior to the person commencing to act as an auto title company as provided in this Section. The contract and bond shall be valid for additional locations when such locations are under the same ownership, management, and control as that of the authorized auto title company. However, for the initial contract request and for each subsequent contract request, the auto title company shall pay an additional fifty dollars for each additional location.

D. Every contract between the department and an authorized auto title company, authorized by this Section shall expire as of the first day of June following the year in which such license was issued. The department may provide that contracts may be subject to automatic renewal by rule.

E. Each contract perfected pursuant to this Section shall be renewed annually at least sixty days in advance of the expiration date of the contract by submitting to the office of motor vehicles an application for renewal upon a form supplied by that office, together with the renewal fee and the surety bond for the renewal period. (Acts 1992, No. 626, § 2; Acts 1993, No. 463, § 1; Acts 1993, No. 737, § 1; Acts 1993, No. 1005, § 1; Acts 2006, No. 409, § 1, eff. Aug. 15, 2006.)

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute amended an internal section reference in (A), as amended by Acts 2006, No. 409, § 1.

2006 Amendments. — Acts 2006, No. 409, § 1, effective August 15, 2006, rewrote the section.

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 32:702.

Public license tag agents; auto title companies; rules and regulations; surety bonds; fees, see La. R.S. 47:532.1.

§ 736. Surety bond required; amount and conditions of surety bond; filing of bond.

A. Each auto title company shall execute a good and sufficient surety bond with a surety company qualified to do business in Louisiana as surety, in the sum of ten thousand dollars, if such surety bond is available for purchase. Such bond shall name the Department of Public Safety and Corrections, office of motor vehicles as obligee and shall be subject to the condition that, if the auto title company shall, throughout the entire term of the bond, timely file with the office of motor vehicles all applications delivered to the auto title company for filing, and timely remit all fees and taxes collected, the obligation shall be void. If the company fails to meet the conditions of the bond, the obligation of the surety shall remain in full force and effect. An auto title company having multiple locations need furnish only a single twenty thousand dollar surety bond.

B. The surety bond furnished as required herein shall be delivered to and filed with the office of motor vehicles. (Acts 1993, No. 737, § 1.)

CROSS REFERENCES

Louisiana Law. — Auto title companies; licensing; regulation; fees, suspension, and revocation; domicile; surety bonds; expiration and renewal dates, see La. R.S. 32:735.

§ 737. Causes for suspension, revocation, cancellation, or restrictions; reinstatement.

A. The office of motor vehicles may suspend, revoke, cancel, or impose other restrictions on any contract confected under this Chapter for the following causes:

(1) Failure to remit taxes and fees collected from applicants for title transfers.

(2) Operating as an auto title company without a contract for each location, with an expired contract, or without a valid surety bond on file with the office of motor vehicles.

(3) Issuance of more than one temporary registration (T-Marker) to a title applicant, or issuing a T-Marker without first collecting all taxes and fees.

(4) Operating from an unapproved location.

(5) Changing the ownership of the auto title company and not reporting in writing to the office of motor vehicles within thirty days from the date of such change.

(6) Changing the officers or directors of the auto title company and not reporting in writing to the office of motor vehicles within thirty days from the date of such change.

(7) Being a principal or accessory to the alteration of documents relevant to a registration or titling transaction that results in a material injury to the public records or a shortfall in the collection of taxes owed.

(8) The forwarding to the office of motor vehicles by an auto title company of a document relevant to a registration or titling transaction that results in a material injury to the public records, or a shortfall in the collection of taxes owed when the auto title company had knowledge of facts causing such injury or shortfall, and failed to disclose same to the office of motor vehicles.

(9) Conviction of, or entry of a plea of guilty or nolo contendere to, any felony or conviction of, or entry of a plea of guilty or nolo contendere to, any criminal charge an element of which is fraud.

(10) Fraud, deceit, or perjury in obtaining any contract perfected under this Chapter.

(11) Failure to maintain at all times during the term of the contract all qualifications required by this Chapter or by rule adopted by the department.

(12) Any other cause the department may establish through the adoption of a rule.

B. Any person whose contract has been suspended, canceled, or revoked during the effective term of the contract may request an administrative hearing to review the department’s action. A request for administrative review shall stay the action of the department.

C. Any contract suspended, revoked, canceled, or otherwise restricted by the office of motor vehicles may be reinstated by the office of motor vehicles. (Acts 1993, No. 737, § 1; Acts 2006, No. 409, § 1, eff. Aug. 15, 2006.)

2006 Amendments. — Acts 2006, No. 409, § 1, effective August 15, 2006, deleted “nonissuance” following “Causes for” in the section heading; in (A), deleted “may refuse to issue, or” following “motor vehicles,” and substituted “contract confected” for “license issued”; substituted “contract” for “license” twice in (A)(2); substituted “unapproved” for “unlicensed” in (A)(4); substituted “contracted perfected” for “license issued” in (A)(10); substituted “term of contract ... by the department” for “existence of the license all qualifications required for issuance or renewal of a license” in (A)(11); added (A)(12); rewrote (B); and substituted “contract” for “license” in (C).

§ 738. Cease and desist order; injunctive relief.

A. In addition to or in lieu of the administrative sanctions provided in this Chapter, and any criminal sanctions otherwise provided by law, the office of motor vehicles is empowered to issue an order to any person engaged in any activity, conduct, or practice constituting a violation of any provision of this Chapter, directing such person to cease and desist from such activity, conduct, or practice. Such order shall be issued in the name of the state of Louisiana under the official seal of the Department of Public Safety and Corrections, office of motor vehicles.

B. If the person to whom the office of motor vehicles directs a cease and desist order does not cease and desist the proscribed activity, conduct, or practice within ten days from service of such cease and desist order by certified mail, the office of motor vehicles may cause to issue a writ of injunction enjoining such person from engaging in any activity, conduct, or practice proscribed by this Chapter. Such proceeding shall be brought in the district court having civil jurisdiction in any parish in which such person resides, or is domiciled or has his principal place of business. If the person whose license is to be suspended, revoked, canceled, or otherwise restricted is a nonresident and is not domiciled within the state, such proceeding may be brought in the Nineteenth Judicial District Court for the parish of East Baton Rouge.

C. Upon a proper showing by the office of motor vehicles that such person has engaged or is engaged in any activity, conduct, or practice proscribed by this Chapter, the court shall issue a temporary restraining order restraining the person from engaging in unlawful activity, conduct, or practices pending the hearing on a preliminary injunction, and in due course a permanent injunction shall issue after hearing, commanding the cessation of the unlawful activity, conduct, or practice complained of, all without the necessity of the office of motor vehicles having to give bond as usually required in such cases.

D. The trial of the proceeding by injunction shall be a summary proceeding, and shall be by the judge alone without a jury. (Acts 1993, No. 737, § 1.)

§ 739. [Reserved.]

§ 740. [Reserved.]

§ 741. [Reserved.]

§ 742. [Reserved.]

§ 743. [Reserved.]

§ 744. [Reserved.]

§ 745. [Reserved.]

§ 746. [Reserved.]

§ 747. [Reserved.]

§ 748. [Reserved.]

§ 749. [Reserved.]

CHAPTER 4-A. AUTOMOTIVE DISMANTLERS AND PARTS RECYCLERS; MOTOR VEHICLE CRUSHERS; AND SCRAPPED MOTOR VEHICLE DEALERS. [REPEALED.]

Section

751 to 754. [Repealed.]

755. [Repealed.]

756 to 766. [Repealed.]

§ 751. [Repealed.]

Repealed by Acts 2006, No. 440, § 2, effective August 15, 2006. This section was derived from Acts 1991, No. 883, § 1; Acts 1992, No. 205, § 1.

§ 752. [Repealed.]

Repealed by Acts 2006, No. 440, § 2, effective August 15, 2006. This section was derived from Acts 1985, No. 607, § 1, eff. July 13, 1985; Acts 1990, No. 905, § 1; Acts 1991, No. 883, § 1; Acts 1992, No. 205, § 1.

§ 753. [Repealed.]

Repealed by Acts 2006, No. 440, § 2, effective August 15, 2006. This section was derived from Acts 1985, No. 607, § 1, eff. July 13, 1985; Acts 1990, No. 905, § 1; Acts 1991, No. 883, § 1; Acts 1992, No. 205, § 1; Acts 2003, No. 917, § 1, eff. Aug. 15, 2003.

§ 754. [Repealed.]

Repealed by Acts 2006, No. 440, § 2, effective August 15, 2006. This section was derived from Acts 1985, No. 607, § 1, eff. July 13, 1985; Acts 1990, No. 905, § 1; Acts 1991, No. 883, § 1; Acts 1992, No. 205, § 1.

§ 755. [Repealed.]

Repealed by Acts 1997, No. 1388, § 2.

§ 756. [Repealed.]

Repealed by Acts 2006, No. 440, § 2, effective August 15, 2006. This section was derived from Acts 1991, No. 883, § 1; Acts 2004, No. 557, § 1, eff. Aug. 15, 2004.

§ 757. [Repealed.]

Repealed by Acts 2006, No. 440, § 2, effective August 15, 2006. This section was derived from Acts 1991, No. 883, § 1.

§ 758. [Repealed.]

Repealed by Acts 2006, No. 440, § 2, effective August 15, 2006. This section was derived from Acts 1991, No. 883, § 1.

§ 759. [Repealed.]

Repealed by Acts 2006, No. 440, § 2, effective August 15, 2006. This section was derived from Acts 1991, No. 883, § 1.

§ 759.1. [Repealed.]

Repealed by Acts 2006, No. 440, § 2, effective August 15, 2006. This section was derived from Acts 1991, No. 883, § 1.

CROSS REFERENCES

Louisiana Law. — Certificates of destruction; application requirements; restrictions on sale; disassembly requirement; department rules; penalties, see La. R.S. 32:707.3.

§ 760. [Repealed.]

Repealed by Acts 2006, No. 440, § 2, effective August 15, 2006. This section was derived from Acts 1991, No. 883, § 1; Acts 1992, No. 205, § 1; Acts 1999, No. 939, § 1, eff. Aug. 15, 1999.

§ 761. [Repealed.]

Repealed by Acts 2006, No. 440, § 2, effective August 15, 2006. This section was derived from Acts 1985, No. 607, § 1, eff. July 13, 1985; Acts 1985, No. 594, § 1, eff. July 13, 1985; Acts 1990, No. 905, § 1; Acts 1991, No. 883, § 1.

§ 762. [Repealed.]

Repealed by Acts 2006, No. 440, § 2, effective August 15, 2006. This section was derived from Acts 1991, No. 883, § 1.

§ 763. [Repealed.]

Repealed by Acts 2006, No. 440, § 2, effective August 15, 2006. This section was derived from Acts 1991, No. 883, § 1.

§ 764. [Repealed.]

Repealed by Acts 2006, No. 440, § 2, effective August 15, 2006. This section was derived from Acts 1985, No. 607, § 1, eff. July 13, 1985; Acts 1990, No. 905, § 1.

§ 765. [Repealed.]

Repealed by Acts 2006, No. 440, § 2, effective August 15, 2006. This section was derived from Acts 1985, No. 607, § 1, eff. July 13, 1985; Acts 1990, No. 905, § 1; Acts 1991, No. 883, § 1.

§ 766. [Repealed.]

Repealed by Acts 2006, No. 440, § 2, effective August 15, 2006. This section was derived from Acts 1985, No. 607, § 1, eff. July 13, 1985; Acts 1991, No. 883, § 1.

CHAPTER 4-B. USED MOTOR VEHICLE DEALERS AND MARINE PRODUCT DEALERS. [REPEALED.]

Section

771 to 780. [Repealed.]

§ 771. [Repealed.]

Repealed by Acts 2006, No. 440, § 2, effective August 15, 2006. This section was derived from Acts 1991, No. 915, § 1; Acts 1991, No. 965, § 1; Acts 1997, No. 754, § 1, eff. Aug. 15, 1997; Acts 1997, No. 1388, § 1, eff. Aug. 15, 1997; Acts 1999, No. 913, § 1, eff. Aug. 15, 1999; Acts 1999, No. 939, § 1, eff. Aug. 15, 1999; Acts 1999, No. 1084, § 1, eff. Aug. 15, 1999; Acts 1999, No. 1314, § 1, eff. Aug. 15, 1999; Acts 2000, 1st Ex. Sess., No. 33, § 1, eff. June 6, 2000; Acts 2001, No. 834, § 1, eff. Aug. 15, 2001; Acts 2003, No. 917, § 1, eff. Aug. 15, 2003; Acts 2004, No. 551, § 1, eff. Aug. 15, 2004; Acts 2004, No. 553, § 1, eff. Aug. 15, 2004; Acts 2004, No. 557, § 1, eff. Aug. 15, 2004.

CROSS REFERENCES

Louisiana Law. — Recreational vehicles; exemptions, see La. R.S. 32:385.1.

Condition for sale of used motor vehicles; “title only” pawn transactions prohibited, see La. R.S. 37:1801.

Notice of sale or transfer, see La. R.S. 47:510.

Dealers temporary demonstration and transportation identification plate, see La. R.S. 47:520.

Definitions, see La. R.S. 51:1941.

§ 772. [Repealed.]

Repealed by Acts 2006, No. 440, § 2, effective August 15, 2006. This section was derived from Acts 1991, No. 80, § 1; Acts 1991, No. 451, § 1; Acts 1991, No. 883, § 1; Acts 1991, No. 965, § 1; Acts 1992, No. 83, §§ 1, 2; Acts 1997, No. 941, § 1, eff. Aug. 15, 1997; Acts 1997, No. 1388, § 1, eff. Aug. 15, 1997; Acts 1999, No. 316, § 1, eff. Aug. 15, 1999; Acts 1999, No. 939, § 1, eff. Aug. 15, 1999; Acts 2001, No. 8, § 9, eff. July 1, 2001; Acts 2001, No. 710, § 1, eff. June 25, 2001; Acts 2001, No. 1099, §§ 1, 2, eff. Aug. 15, 2001; Acts 2003, No. 917, § 1, eff. Aug. 15, 2003; Acts 2004, No. 557, § 1, eff. Aug. 15, 2004.

CROSS REFERENCES

Louisiana Law. — Exceptions, see La. R.S. 22:363.

§ 773. [Repealed.]

Repealed by Acts 2006, No. 440, § 2, effective August 15, 2006. This section was derived from Acts 1985, No. 607, § 1, eff. July 13, 1985; Acts 1987, No. 168, § 1; Acts 1987, No. 489, § 1; Acts 1987, No. 872, § 1, eff. July 20, 1987; Acts 1990, No. 905, § 1; Acts 1991, No. 965, § 1; Acts 1995, No. 758, § 1, eff. June 27, 1995; Acts 1997, No. 322, § 1, eff. Aug. 15, 1997; Acts 1999, No. 939, § 1, eff. Aug. 15, 1999; Acts 2004, No. 557, § 1, eff. Aug. 15, 2004.

§ 773.1. [Repealed.]

Repealed by Acts 2006, No. 440, § 2, effective August 15, 2006. This section was derived from Acts 1988, No. 327, § 1; Acts 1990, No. 905, § 1; Acts 1991, No. 915, § 1; Acts 1997, No. 1388, § 1, eff. Aug. 15, 1997; Acts 1999, No. 913, § 1, eff. Aug. 15, 1999; Acts 1999, No. 939, § 1, eff. Aug. 15, 1999; Acts 1999, No. 1314, § 1, eff. Aug. 15, 1999; Acts 2000, 1st Ex. Sess., No. 33, § 1, eff. June 6, 2000; Acts 2001, No. 834, § 1, eff. Aug. 15, 2001; Acts 2004, No. 553, § 1, eff. Aug. 15, 2004.

§ 773.2. [Repealed.]

Repealed by Acts 2006, No. 440, § 2, effective August 15, 2006. This section was derived from Acts 1988, No. 327, § 1; Acts 1990, No. 905, § 1; Acts 1997, No. 1388, § 1, eff. Aug. 15, 1997; Acts 1999, No. 913, § 1, eff. Aug. 15, 1999; Acts 1999, No. 939, § 1, eff. Aug. 15, 1999; Acts 1999, No. 1314, § 1, eff. Aug. 15, 1999; Acts 2001, No. 834, § 1, eff. Aug. 15, 2001; Acts 2004, No. 553, § 1, eff. Aug. 15, 2004.

§ 774. [Repealed.]

Repealed by Acts 2006, No. 440, § 2, effective August 15, 2006. This section was derived from Acts 1985, No. 607, § 1, eff. July 13, 1985; Acts 1986, No. 81, § 1; Acts 1987, No. 168, § 1; Acts 1987, No. 400, § 1, July 8, 1987; Acts 1987, No. 489, § 1; Acts 1987, No. 872, § 1, eff. July 20, 1987; Acts 1988, No. 820, § 1, eff. July 18, 1988; Acts 1990, No. 905, §§ 1, 2; Acts 1991, No. 965, § 1; Acts 1995, No. 758, § 1, eff. June 27, 1995; Acts 1997, No. 1388, § 1, eff. Aug. 15, 1997; Acts 1999, No. 939, § 1, eff. Aug. 15, 1999; Acts 2000, 1st Ex. Sess., No. 33, § 1, eff. June 6, 2000; Acts 2001, No. 1010, § 1, eff. Aug. 15, 2001; Acts 2001, No. 1099, §§ 1, 2, eff. Aug. 15, 2001; Acts 2003, No. 917, § 1, eff. Aug. 15, 2003; Acts 2004, No. 557, § 1, eff. Aug. 15, 2004.

§ 774.1. [Repealed.]

Repealed by Acts 2006, No. 440, § 2, effective August 15, 2006. This section was derived from Acts 2004, No. 557, § 1, eff. Aug. 15, 2004.

§ 774.2. [Repealed.]

Repealed by Acts 2006, No. 440, § 2, effective August 15, 2006. This section was derived from Acts 1995, No. 758, § 1, eff. June 27, 1995; Acts 1999, No. 1084, § 1, eff. Aug. 15, 1999.

§ 774.3. [Repealed.]

Repealed by Acts 2006, No. 440, § 2, effective August 15, 2006. This section was derived from Acts 2004, No. 404, § 1, eff. Aug. 15, 2004.

§ 775. [Repealed.]

Repealed by Acts 2006, No. 440, § 2, effective August 15, 2006. This section was derived from Acts 1985, No. 607, § 1, eff. July 13, 1985; Acts 1987, No. 489, § 1; Acts 1990, No. 905, § 1; Acts 1991, No. 915, § 1; Acts 1991, No. 965, § 1; Acts 1995, No. 758, § 1, eff. June 27, 1995; Acts 1997, No. 1388, § 1, eff. Aug. 15, 1997; Acts 1999, No. 939, § 1, eff. Aug. 15, 1999; Acts 2000, 1st Ex. Sess., No. 33, § 1, eff. June 6, 2000; Acts 2003, No. 917, § 1, eff. Aug. 15, 2003; Acts 2004, No. 553, § 1, eff. Aug. 15, 2004.

§ 776. [Repealed.]

Repealed by Acts 2006, No. 440, § 2, effective August 15, 2006. This section was derived from Acts 1985, No. 607, § 1, eff. July 13, 1985; Acts 1990, No. 905, § 1; Acts 1991, No. 915, § 1; Acts 1991, No. 965, § 1; Acts 1995, No. 758, § 1, eff. June 27, 1995; Acts 1999, No. 939, § 1, eff. Aug. 15, 1999; Acts 2001, No. 1010, § 1, eff. Aug. 15, 2001; Acts 2001, No. 1099, § 1, eff. Aug. 15, 2001; Acts 2004, No. 557, § 1, eff. Aug. 15, 2004.

§ 777. [Repealed.]

Repealed by Acts 2006, No. 440, § 2, effective August 15, 2006. This section was derived from Acts 1985, No. 607, § 1, eff. July 13, 1985; Acts 1990, No. 905, § 1; Acts 1991, No. 965, § 1; Acts 1999, No. 939, § 1, eff. Aug. 15, 1999.

§ 778. [Repealed.]

Repealed by Acts 2006, No. 440, § 2, effective August 15, 2006. This section was derived from Acts 1985, No. 607, § 1, eff. July 13, 1985; Acts 1999, No. 948, § 1, eff. Aug. 15, 1999; Acts 2003, No. 917, § 1, eff. Aug. 15, 2003; Acts 2004, No. 409, § 1, eff. Aug. 15, 2004.

§ 779. [Repealed.]

Repealed by Acts 2006, No. 440, § 2, effective August 15, 2006. This section was derived from Acts 1991, No. 915, § 1; Acts 1995, No. 758, § 1, eff. June 27, 1995; Acts 1999, No. 939, § 1, eff. Aug. 15, 1999.


§ 780. [Repealed.]

Repealed by Acts 2006, No. 440, § 2, effective August 15, 2006. This section was derived from Acts 1985, No. 607, § 1, eff. July 13, 1985; Acts 1987, No. 872, § 1, eff. July 20, 1987; Acts 1990, No. 905, §§ 1, 2; Acts 1991, No. 965, § 1; Acts 1999, No. 939, § 1, eff. Aug. 15, 1999; Acts 2004, No. 557, § 1, eff. Aug. 15, 2004.

CHAPTER 4-C. LOUISIANA USED MOTOR VEHICLE COMMISSION.

PART 1. DEFINITIONS AND GENERAL PROVISIONS.

Section

781. Definitions.

782. Jurisdiction and authority of commission.

783. Used Motor Vehicle Commission; appointment and qualification; terms of office; powers and duties.

784. Dealers, dismantlers, and auctions to be licensed; exception.

785. Procedures for denial, suspension, or revocation of license; notice; hearings; appeals; abandonment of business.

786. Injunctions; cease and desist orders.

787. Criminal penalties.

788. Civil penalties.

789. Sale of used water-damaged vehicles.

790. Black market sales; prohibition.

PART 2. USED MOTOR VEHICLE DEALERS.

791. Application for license; fee; educational seminar; bond requirements; liability insurance; salesperson’s license; location of business.

792. Denial, revocation, or suspension of license; grounds; unauthorized acts.

793. Rent with option-to-purchase program.

794. Wholesale motor vehicle auctions; unlawful acts.

795. Deposits and down payments; disclosure; return.

PART 3. DISMANTLERS AND PARTS RECYCLERS; MOTOR VEHICLE CRUSHERS; AND SCRAPPED MOTOR VEHICLE DEALERS.

801. Definition.

802. License required; application; fee; duration.

803. Other licenses not required.

804. Denial, revocation, or suspension of license; grounds; violations.

805. Requirement to keep records.

806. Transfer of motor vehicle certificate of title to or from a dismantler and parts recycler.

807. Transfers of scrapped motor vehicles.

808. Salvage pools; record keepers.

809. [Repealed.]

PART 4. DEALERS AND MANUFACTURERS OF RECREATIONAL PRODUCTS. [REPEALED.]

SUBPART A. GENERAL PROVISIONS APPLICABLE TO ALL RECREATIONAL PRODUCTS DEALERS AND MANUFACTURERS. [REPEALED.]

811 to 814. [Repealed.]

SUBPART B. PROVISIONS SPECIFIC TO NEW AND UNUSED MOTORCYCLE AND ALL-TERRAIN VEHICLE DEALERS. [REPEALED.]

815, 816. [Repealed.]

SUBPART C. PROVISIONS SPECIFIC TO NEW AND UNUSED MARINE PRODUCTS. [REPEALED.]

817 to 820. [Repealed.]

SUBPART D. PROVISIONS SPECIFIC TO NEW AND UNUSED RECREATIONAL VEHICLES AND TRAVEL TRAILERS. [REPEALED.]

821. [Repealed.]

SUBPART E. PROVISIONS SPECIFIC TO NEW AND UNUSED UTILITY TRAILERS. [REPEALED.]

822. [Repealed.]

Editor’s Notes. — Acts 2006, No. 440, § 1, effective August 15, 2006, enacted Chapter 4-C of Title 32, comprised of R.S. 32:781 through 822.

2009 Amendments. — The 2009 amendment by No. 403 deleted “recreational and” preceding “used motor vehicle commission” in the chapter heading.

PART 1. DEFINITIONS AND GENERAL PROVISIONS.

§ 781. Definitions.

As used in this Chapter:

(1) “Broker” means any used motor vehicle dealer who, for a fee or commission, arranges or offers to arrange a transaction involving the sale, for purposes other than resale, of a used motor vehicle.

(2) “Commission” means the Louisiana Used Motor Vehicle Commission or its designee.

(3) “Dismantler and parts recycler” means a person, firm, or corporation engaged in whole or in part in the business of acquiring and dismantling, disassembling, or repairing wrecked, abandoned, or repairable motor vehicles or selling the usable parts thereof, or selling such wrecked, abandoned, or repairable motor vehicles as a unit of wholesale, or selling such repaired motor vehicles as a unit at wholesale. For purposes of this Chapter, a person, firm, or corporation shall be presumed to be engaging in the business of a dismantler and parts recycler if such person, firm, or corporation possesses ten or more inoperable motor vehicles for more than thirty days, except when such inoperable motor vehicles are being held:

(a) By a licensed tow truck owner or operator.

(b) By a scrap metal processor to recycle the scrap metal.

(c) By a bona fide repair business awaiting repairs.

(4) “Dismantler and parts recycler sales representative” shall include anyone who, for compensation of any kind, sells or brokers any used motor vehicle.

(5) “Motor vehicle” means any motor-driven car, van, or truck required to be registered pursuant to the Vehicle Registration License Tax Law, R.S. 47:451 et seq., which is used or is designed to be used, for the transporting of passengers or goods for public, private, commercial, or for-hire purposes and, including motor homes, motorcycles, all-terrain vehicles, recreational vehicles, travel trailers, boat trailers, ambulances, buses, fire trucks, conversion vehicles, wreckers, semitrailers, hearses, and marine products, as any of the terms are defined in R.S. 32:1252.

(6) “Motor vehicle crusher” means any person, firm, limited liability corporation, or corporation engaged in whole or in part in the business of purchasing and crushing or compacting motor vehicles and selling the crushed or compacted vehicle for scrap.

(7) “Place of business” means the place owned or leased and regularly occupied by a person, partnership, corporation, limited liability company, or other entity licensed under the provisions of this Chapter for the principal purpose of selling used motor vehicles, crushing, or compacting used motor vehicles and selling the crushed or compacted vehicle for scrap, or engaging in the business of a dismantler and parts recycler, where the products for sale are displayed and offered for sale, and where the books and records required for the conduct of the business are maintained and kept.

(7.1) “Public or retail motor vehicle auction” means the act of any person, partnership, corporation, limited liability company, or other entity engaging in, for a commission, compensation, or other consideration, the business of providing vehicle auction services at an established place of business which is not open exclusively to motor vehicle dealers, dismantlers, and parts recyclers.

(8) “Salvage pool or salvage disposal sale” means a scheduled sale at auction or by private bid of wrecked or repairable motor vehicles by insurance companies, or by used motor vehicle dealers, or automotive dismantlers and parts recyclers licensed by the commission.

(9) “Scrap metal processor” means any person, firm, or corporation engaged in whole or in part in the business of obtaining scrap metal whose origin may have included abandoned, wrecked, or junked motor vehicles for scrap, shredding, or recycling as scrap metal.

(10) “Ultimate purchaser” means the first person or corporate entity, other than a dealer purchasing in his capacity as a dealer, who in good faith purchases a new motor vehicle for purposes other than resale. “Ultimate purchaser” shall not include a person who purchases a vehicle for purposes of altering or remanufacturing the motor vehicle for future resale.

(11) “Used fire truck” means any motorized vehicle, the legal title of which has been transferred by a manufacturer, distributor, or dealer to an ultimate purchaser, utilized by a fire department in transporting firefighters or equipment to fires and emergency calls and supports extinguishing operations such as water, pumps, ladders, special service apparatus, hoses, foam, air, lights, rescue equipment, and utility equipment.

(12) “Used motor vehicle” means a motor vehicle, which has been previously titled to an ultimate purchaser as defined in R.S. 32:1252.

(13) (a) (i) “Used motor vehicle dealer” means any person, partnership, corporation, limited liability company, or other entity who, for a commission or with intent to make a profit or gain of money or other thing of value, buys, sells, brokers, exchanges, rents with option to purchase, auctions, offers, or attempts to negotiate a sale or exchange of an interest in used motor vehicles and who is engaged wholly or in part in the business of buying and selling used motor vehicles, whether such motor vehicles are owned by such person and whether the motor vehicles are sold from a dealership location or via any form of advertising, including but not limited to the Internet. A person shall be presumed to be engaged in the business of selling used motor vehicles if he sells five or more used motor vehicles in any twelve-month period which vehicles are not registered to and insured by members of the individual’s household, immediate family members, or legal entities which the individual has an ownership interest in or is employed by. An entity shall be presumed to be engaged in the business of selling used motor vehicles if the entity sells five or more used motor vehicles which are not registered to and insured by the entity or by an entity affiliated with the entity receiving anything of value.

(ii) The term shall also include anyone not licensed under Chapter 6 of Title 32 of the Louisiana Revised Statutes of 1950 who sells used motor vehicles and who rents on a daily basis used motor vehicles.

(b) “Used motor vehicle dealer” shall not include any of the following:

(i) Receivers, trustees, administrators, executors, guardians, or other persons appointed by or acting under the judgment or order of any court.

(ii) Public officers while performing their official duties.

(iii) Employees of persons enumerated in the definition of “used motor vehicle dealer” when engaged in the specific performance of their duties as such employees.

(iv) Mortgagees or secured parties as to sales of motor vehicles constituting collateral on a mortgage or security agreement.

(v) Insurance companies.

(vi) Auctioneers or auction houses who are not engaged in the auction of used motor vehicles as the principal part of their business, including but not limited to the following auctions: estate auctions, bankruptcy auctions, farm equipment auctions, or government auctions.

(14) “Used motor vehicle salesperson” shall include anyone who is actively engaged in the sale, offering for sale, or negotiations to sell a used motor vehicle or recreational product, including those engaged in finance and insurance, and who for compensation of any kind operates as a broker or is compensated for any referral of a prospective buyer to a dealer. “Compensation” for purposes of this Chapter means any thing of value including money, merchandise, rebates on purchases, trading stamps, or any other thing of value.

(15) “Used wrecker” means a truck, the legal title of which has been transferred, by a manufacturer, distributor, or dealer to an ultimate purchaser, with a hoist and towing apparatus used in towing wrecked or disabled vehicles.

(16) “Water-damaged vehicle” means any motor vehicle whose power train, computer, or electrical system has been damaged by flooding.

(17) “Wholesale motor vehicle auction” means the act of any person, partnership, corporation, limited liability company, or other entity engaging in, for a commission, compensation, or other consideration, the business of providing wholesale vehicle auction services at an established place of business which is open exclusively to licensed motor vehicle dealers, dismantlers, and parts recyclers. (Acts 2006, No. 440, § 1, eff. Aug. 15, 2006; Acts 2007, No. 446, § 1, eff. Aug. 15, 2007; Acts 2009, No. 403, §§ 1, 2, eff. July 7, 2009; Acts 2010, No. 987, § 1, eff. Aug. 15, 2010; Acts 2012, No. 136, § 1, eff. Aug. 1, 2012.)

Editor’s Notes. — Acts 2006, No. 440, § 1, effective August 15, 2006, enacted Chapter 4-C of Title 32, comprised of R.S. 32:781 through 822.

2012 Amendments. — The 2012 amendment by Act No. 136, in (5), inserted “pursuant to the Vehicle Registration License Tax Law, R.S. 47:451 et seq.,” inserted “vehicles, travel,” and added “hearses, and marine products, as any of the terms are defined in R.S. 32:1252”; in (12), deleted “the legal title of” following “motor vehicle,” substituted “been previously titled to an ultimate purchaser as defined in R.S. 32:1252” for “been transferred by a manufacturer, distributor, or dealer to an ultimate purchaser,” and deleted the former second sentence, which read: “For purposes of this Chapter a ‘used motor vehicle’ includes used motor homes, used motorcycles, used all-terrain vehicles, used recreational trailers, used boat trailers, used ambulances, used buses, used fire trucks, used conversion vehicles, used wreckers, and used semitrailers”; rewrote (13)(a)(ii); and made stylistic changes.

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute alphabetized the provisions of La. R.S. 32:781, as amended by Acts 2010, No. 987, § 1.

2010 Amendments. — The 2010 amendment by No. 987, in (7), deleted “firm, or” following “person,” added “partnership,” added “limited liability company, or other entity” and added “selling used motor vehicles, crushing, or compacting used motor vehicles and selling the crushed or compacted vehicle for scrap, or”; in (13)(a)(i), added “partnership, corporation, limited liability company, or other entity” and added “which vehicles are not registered to and insured by members of the individual’s household, immediate family members, or legal entities which the individual has an ownership interest in or is employed by,” and added the last sentence; and added (17) and (18).

LSLI 2009 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute alphabetized the definitions in R.S. 32:781, as amended by Acts 2009, No. 403, § 1.

2009 Amendments. — The 2009 Amendment by No. 403 deleted (1) through (4); deleted “or recreational product” following “motor vehicle” twice in (5); substituted “the Louisiana Used Motor Vehicle Commission” for “the Louisiana Recreational and Used Motor Vehicle Commission” in (6); deleted (9) through (18), (22) through (25) and (28); and substituted “used” for “new and used” throughout (19).

2007 Amendments. — Acts 2007, No. 446, § 1, effective August 15, 2007, inserted “who is actively engaged in the sale ... and insurance, and” in (33).

Quoted Statutory Material. — Acts 2009, No. 403, § 3, provides that “If any provision or item of this Act, or the application thereof, is held invalid, such invalidity shall not affect other provisions, items, or applications of the act which can be given effect without the invalid provision, item, or application and to this end the provisions of this Act are hereby declared severable.”

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 32:1252.

Agencies transferred from the Department of Economic Development to the office of the governor; agencies placed within the office of the governor, see La. R.S. 36:4.1.

§ 782. Jurisdiction and authority of commission.

The provisions of this Chapter shall not apply to any person, partnership, corporation, limited liability company, or other entity that is licensed or regulated by the Louisiana Motor Vehicle Commission. If any provision of this Chapter conflicts with any provision of Chapter 6 of this Title, the provisions of Chapter 6 of this Title shall prevail. (Acts 2006, No. 440, § 1, eff. Aug. 15, 2006; Acts 2009, No. 403, § 1, eff. July 7, 2009.)

2009 Amendments. — The 2009 amendment by No. 403 deleted the (A) designation; and deleted (B).

Quoted Statutory Material. — Acts 2009, No. 403, § 3, provides that “If any provision or item of this Act, or the application thereof, is held invalid, such invalidity shall not affect other provisions, items, or applications of the act which can be given effect without the invalid provision, item, or application and to this end the provisions of this Act are hereby declared severable.”

§ 783. Used Motor Vehicle Commission; appointment and qualification; terms of office; powers and duties.

A. There is hereby created the Louisiana Used Motor Vehicle Commission within the office of the governor to be composed of ten members all appointed by the governor with the confirmation of the Senate. Five members shall be licensed used motor vehicle dealers, one selected from each public service commission district. One member shall be a licensed automotive dismantler or parts recycler, three members shall be consumers selected from the state at large, and one member shall be a person licensed to conduct used motor vehicle auctions or salvage pool auctions. The chairman shall be designated by the governor.

B. (1) The terms of the chairman and commissioners shall be coterminous with that of the governor making the appointment and until his successor is appointed and is qualified. The term of office of any member shall automatically expire if the member moves out of the public service commission district from which he was appointed. In the event of death, resignation, removal, or automatic expiration of term of any person serving on the commission, the vacancy shall be filled for the unexpired portion of the term in the manner of original appointment.

(2) The commission shall meet at Baton Rouge and complete its organization immediately after the entire membership has been appointed and qualified.

(3) The chairman and each member of the commission shall take and subscribe to the oath of office required of public officers.

C. (1) The chairman and members of the commission shall receive seventy-five dollars for each and every day actually and necessarily spent in attending the meetings of the commission, including any commission committee meetings, and shall be reimbursed for subsistence and traveling expenses incurred in the performance of their duties hereunder as provided by the commissioner of the division of administration.

(2) Such meeting payments shall not exceed the sum of eighteen hundred dollars per annum to any one person.

D. (1) The commission shall appoint a qualified person to serve as executive director who shall have had sufficient management and organizational experience in the automotive industry to direct the functions of the commission. The commission shall fix his salary and shall define and prescribe his duties.

(2) The executive director shall be in charge of the commission’s office and shall devote such time as necessary to fulfill the duties thereof, and before entering upon his duties he shall take and subscribe to the oath of office.

(3) The commission may employ such clerical, technical, legal, and other help and incur such expenses as may be necessary for the proper discharge of its duties under this Chapter.

(4) The commission shall maintain its office and transact its business in Baton Rouge and is authorized to adopt and use a seal.

E. (1) The commission is hereby vested with the powers and duties necessary and proper to enable it to fully and effectively carry out and enforce the provisions and objectives of this Chapter and is hereby authorized and empowered to make and enforce all reasonable rules and regulations and to adopt and prescribe all forms necessary to accomplish said purpose. The enumeration of any power or authority herein shall not be construed to deny, impair, disparage, or limit any others necessary to the attainment thereof. All rules and regulations shall be adopted in accordance with the provisions of the Administrative Procedure Act. Oversight review shall be conducted by the House Committee on Commerce and the Senate Committee on Transportation, Highways and Public Works.

(2) The commission shall have the full power and authority to purchase, acquire, develop, expand, sell, lease, maintain, mortgage, borrow funds, or otherwise contract with respect to immovable property and improvements thereon as it may deem necessary or appropriate to accomplish the provisions of this Chapter. Additionally, the commission shall have the authority to borrow funds with the approval of the State Bond Commission and to expend funds of the commission for the acquisition of immovable property and improvements thereon. In the event that the commission sells immovable property and improvements thereon, the revenue derived from the sale shall be retained by the commission and shall not be subject to reversion to the state general fund.

F. The commission’s powers and duties shall include but are not limited to the following:

(1) Licensing used motor vehicle dealers and salespersons, motor vehicle crushers, dealers of used parts and accessories, and dismantlers and parts recyclers.

(2) Inspecting used motor vehicle dealers, motor vehicle crushers, dealers of used parts and accessories locations, and dismantlers and parts recyclers locations to ensure that they are in an approved location, meet local zoning or other municipal requirements, and have sufficient facilities which shall include but not be limited to a business sign, a listed and usable telephone number, and a sales office.

(3) Requiring all dealer sales to have a condition of sale, such as warranty disclaimer, implied or written warranty, or a service contract. If a sale of a used motor vehicle is “as-is” and with a waiver of all warranties, the bill of sale shall include a notice which clearly and unambiguously states that the terms of the sale are “as-is” and with a waiver of all warranties, including any claim for redhibition or reduction of or return of the purchase price. The customer shall acknowledge the terms of the sale. An acknowledgment of the terms of the sale via acceptance of an electronic notice at any time prior to or as part of the transaction shall constitute compliance with this Section. If a used motor vehicle dealer complies with the provisions of the Section, the purchaser shall not be entitled to a return of the purchase price, a reduction in the purchase price, or a repair of the vehicle without payment of the cost of the repair.

(4) Working with consumers and dealers to hear complaints on used vehicles and parts and to establish a Used Car Consumer Action Panel to hear complaints on a condition of sale, implied and written warranties, and service complaints.

(5) Requiring all dismantlers, motor vehicle crushers, dealers of used parts and accessories, recyclers, and dealers to maintain their records for a period of three years and to keep their records, vehicles, and places of business open to inspection by any peace officer or agent of the Department of Public Safety and Corrections or of the commission during reasonable hours. Such records shall include bills of sale, financing or mortgage records, and monthly sales reports.

(6) Holding and conducting hearings on violations of this Chapter, mandatory repurchase disputes, imposing civil penalties, cease and desist orders, and revocation or suspension of licenses.

(7) Repealed by Acts 2009, No. 403, § 2, effective July 7, 2009.

(8) Serving in the capacity of a receivership to take possession of certificates of title from a used motor vehicle dealer who has failed or refused to provide a certificate of title to his customer and to further distribute those titles to the rightful owners pursuant to R.S. 32:705.

(9) Issuing, serving, and enforcing a subpoena or subpoena duces tecum pursuant to any hearing or lawful investigation into the suspected misconduct of any licensee.

(10) Repealed by Acts 2009, No. 403, § 2, effective July 7, 2009.

G. All fees and charges under the provisions of this Chapter shall be collected and received by the executive director of the commission and shall be disbursed by him at the direction of the commission in administering and enforcing the provisions of this Chapter.

H. Repealed by Acts 2012, No. 834, § 13, effective July 1, 2012.

I. The commission shall, in addition to the powers herein conferred, be constituted a body politic or political corporation, invested with the powers inherent in corporations. It may sue and be sued under the style of the Louisiana Used Motor Vehicle Commission, and all process against the corporation shall be served on the chairman or executive director, and all suits on behalf of the commission shall be brought by the chairman or his designee. The domicile for the purpose of being sued shall be in East Baton Rouge Parish. Service of process shall be made upon the chairman or upon the executive director of the commission in person. No member of the board shall be held liable as an individual in any suit against the board. (Acts 2006, No. 440, § 1, eff. Aug. 15, 2006; Acts 2007, No. 446, § 1, eff. Aug. 15, 2007; Acts 2009, No. 403, §§ 1, 2, eff. July 7, 2009; Acts 2010, No. 987, § 1, eff. Aug. 15, 2010; Acts 2012, No. 834, §§ 5, 13, eff. July 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 834 deleted “deposited by him in a special fund to be known as the Louisiana Used Motor Vehicle Commission Fund. The proceeds of the fund” following “commission and” in (G); and repealed (H), which read: “All expenses incurred by the commission in carrying out the provisions of this Chapter including but not limited to per diem, wages, salaries, rent, postage, supplies, bond premiums, travel and subsistence for the commissioners and the executive director, printing, and utilities shall be a proper charge against the fund.”

2010 Amendments. — The 2010 amendment by No. 987, in (F)(3), deleted “approved by the commission” from the end of the first sentence and added the second through the last sentences; deleted “areas of responsibility disputes” preceding “mandatory repurchase disputes” in (F)(6); and substituted “special fund to be known as the Louisiana Used Motor Vehicle Commission Fund” for “special fund with the state treasury to be known as the Louisiana Used Motor Vehicle and Parts Commission Fund” in (G).

2009 Amendments. — The 2009 amendment by No. 403 substituted “Used Motor Vehicle Commission” for “Recreational and Used Motor Vehicle Commission” in the section heading, (A) and (I); redesignated former (A)(1) as (A); in (A), substituted “ten members” for “fourteen members,” “Five members” for “Six members” and “dealers” for “or recreational product dealers,” deleted “one member shall be a licensed motorcycle dealer, one member shall be a licensed marine dealer” following “the state at large” and deleted “and one member shall be a representative of a manufacturer licensed by this commission” following “pool auctions,” deleted the former third sentence of (A), which read: “Such manufacturer representative shall be a resident of Louisiana”; deleted (A)(2); deleted “recreational products dealers and salespersons” following “salespersons” in (F)(1); deleted “recreational products” following “motor vehicle dealers” in (F)(2); deleted (F)(7); deleted “or a recreational products dealer” following “used motor vehicle dealer” in (F)(8); deleted (F)(10); and made a related change.

2007 Amendments. — Acts 2007, No. 446, § 1, effective August 15, 2007, substituted “violations of this Chapter ... and revocation or suspension of licenses” for “cease and desist orders, area of responsibility disputes, and any other violation of the provisions of this Chapter, and on the imposition of a civil penalty for any such violation” in (F)(6);. substituted “Serving in the capacity ... pursuant to R.S. 32:705” for “To prohibit recreational products dealer not licensed pursuant to this Chapter from participating in trade shows where recreational products are displayed; auctioned, or sold, except that a nonlicensed dealer, other than a recreational products dealer, who holds a current equivalent dealer license in another state may participate in a trade show in Louisiana provided all of the following criteria are satisfied”; deleted (F)(8)(a) through (c); and added (F)(9) and (10).

Quoted Statutory Material. — Acts 2009, No. 403, § 3, provides that “If any provision or item of this Act, or the application thereof, is held invalid, such invalidity shall not affect other provisions, items, or applications of the act which can be given effect without the invalid provision, item, or application and to this end the provisions of this Act are hereby declared severable.”

Acts 2012, No. 834, § 14, provides that “The state treasurer is authorized and directed to transfer any balances remaining in the funds repealed and abolished in Sections 1 through 13 of this Act [Acts 2012, No. 834] to the state general fund.”

CROSS REFERENCES

Louisiana Law. — “Secondhand dealer” defined, see La. R.S. 37:1861.

§ 784. Dealers, dismantlers, and auctions to be licensed; exception.

A. No person, firm, or corporation, unless licensed to do so by the commission under the provisions of this Chapter, shall carry on or conduct the business of:

(1) A used motor vehicle dealer.

(2) A dealer in used parts or used accessories of motor vehicles.

(3) A dismantler and parts recycler.

(4) Public or retail motor vehicle auctions, wholesale motor vehicle auctions, or salvage pools that deal in used motor vehicles.

(5) Rental dealer as defined in R.S. 32:793(A)(5).

(6) to (8) Repealed by Acts 2009, No. 403, § 2, effective July 7, 2009.

B. Any motor vehicle dealer, not licensed under the provisions of Chapter 6 of this Title, who rents on a daily basis motor vehicles not of the current year or immediate prior year models, that have been titled previously to an ultimate purchaser, shall be subject to the regulation of the Louisiana Used Motor Vehicle Commission.

C. No person, partnership, corporation, limited liability company, or other entity, unless licensed by the commission as a used car dealer, shall engage in the business as a “broker,” “purchasing company,” “sales agent,” or similar title for the procurement of prospective purchasers for used motor vehicles.

D. No person, partnership, corporation, limited liability company, or other entity licensed by the Louisiana Used Motor Vehicle Commission shall display any used motor vehicle at any place other than at a facility licensed by the commission, unless an off-premises permit authorizing the display of such used motor vehicle at the location has been issued by the commission. The commission may issue one off-premises permit to a dealer in any ninety-day period in accordance with rules and regulations authorizing the display of up to five vehicles at an event within thirty-five miles of the dealer’s place of business for a period of up to three days.

E. A public or retail motor vehicle auction shall not be required to obtain an off-premises permit to auction, via an Internet site, a used motor vehicle for a third party which is in the possession of the third party. (Acts 2006, No. 440, § 1, eff. Aug. 15, 2006; Acts 2007, No. 446, § 1, eff. Aug. 15, 2007; Acts 2008, No. 220, § 10, eff. June 14, 2008; Acts 2009, No. 403, §§ 1, 2, eff. July 7, 2009; Acts 2010, No. 987, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 987 substituted “dismantlers, and auctions” for “manufacturers, and distributors” in the section heading; substituted “Public or retail motor vehicle auctions, wholesale motor vehicle auctions, or salvage pools” for “Used motor vehicle auctions, and salvage pools” in (A)(4); and added (A)(5), (D), and (E).

2009 Amendments. — The 2009 amendment by No. 403 deleted (A)(5) through (A)(8); substituted “Louisiana Used Motor Vehicle Commission” for “Louisiana Recreational and Used Motor Vehicle Commission” in (B); and in (C), deleted “or recreational products dealer” following “car dealer” and “recreational products” at the end.

2008 Amendments. — Acts 2008, No. 220, § 10, effective June 14, 2004, substituted “this Title” for “Title 32 of the Louisiana Revised Statutes of 1950” in (B).

2007 Amendments. — Acts 2007, No. 446, § 1, effective August 15, 2007, added “including any business which sells, offers for sale or leases recreational products” in (A)(6); substituted “A manufacturer, distributor, or a manufacturer’s sales representative who sells or offers to sell recreational products through a recreational products dealer in this state” for “A manufacturer or distributor who holds a current contract, selling or franchise agreement with a licensed recreational products dealer” in (A)(7); deleted (7)(b); and substituted “Recreational products trade shows including promoters and nonresident exhibitors of trade shows” for “Any manufactured or distributor sales representative. However, the provisions of the Subsection shall not apply if the manufacturer is also the dealer and both operations are conducted at the same location. Multiple locations shall not be exempt” in (A)(8).

Quoted Statutory Material. — Acts 2009, No. 403, § 3, provides that “If any provision or item of this Act, or the application thereof, is held invalid, such invalidity shall not affect other provisions, items, or applications of the act which can be given effect without the invalid provision, item, or application and to this end the provisions of this Act are hereby declared severable.”

§ 785. Procedures for denial, suspension, or revocation of license; notice; hearings; appeals; abandonment of business.

A. (1) The commission, without prior notice, may deny any application for a license within sixty days after receipt thereof by written notice to the applicant stating the grounds for such denial. Upon request by the applicant whose application has been so denied, the commission shall set the time and place of a hearing to review such denial, the same to be heard with reasonable promptness. The commission may suspend or revoke a license only after a hearing of which the licensee affected shall be given at least fifteen days written notice specifying the grounds or reasons for revocation or suspension.

(2) Notices may be served as provided by law for the service of notices or by mailing a copy by certified mail to the last known residence or business address of such applicant or licensee. A copy of such notice shall be mailed by certified mail to the surety on the licensee’s bond at the address of the surety given in the bond. The hearing on charges shall be at such time and place as the commission may prescribe and the aforementioned notice shall further specify the time and place. If the applicant or licensee is a used motor vehicle salesperson, the commission shall in like manner also notify the person, firm, association, corporation, limited liability company, or trust with whom the licensee is associated or in whose association he is about to enter.

(3) (a) The commission shall have the power to compel the production of records and papers bearing upon the issues to be presented for hearing.

(b) The commission shall have the power to subpoena and bring before it any person in this state, or take testimony of any such person by deposition, with the same fees and mileage and in the same manner as prescribed by law in judicial procedure before courts of the state in civil cases.

(c) Any party to the hearing shall have the right to the attendance of witnesses on his behalf upon designating to the commission the person or persons sought to be subpoenaed.

(4) If the commission determines that any applicant is not qualified to receive a license, a license shall not be granted to the applicant, and if the commission determines that any licensee is guilty of violation of any of the provisions of this Chapter, his or its license shall be suspended or revoked.

(5) Upon the determination by the commission that either the applicant is not qualified to receive a license or that a licensee is guilty of violating any of the provisions of this Chapter, then all costs of the hearing procedure shall be charged to and borne by the applicant or licensee so affected. These costs shall include but not be limited to attorney fees, court reporter fees, and mileage and per diem of commissioners, as well as other applicable and reasonable costs.

B. (1) The decision of the commission imposing a civil penalty, granting or refusing to grant an application for a license, or suspending or revoking a license shall not become final for a period of thirty days from the date thereof, during which time said applicant or licensee may appeal from the decision of the commission to the Nineteenth Judicial District Court by:

(a) Filing a petition in the court setting forth the facts relied upon and praying for a review of the decision.

(b) Mailing by certified mail a copy of the petition to the executive director of the commission or causing service of summons directed to the executive director of the commission to be issued, the petition to be mailed, or the summons to be issued within thirty days from the date of the decision of the commission from which appeal is taken.

(2) On appeal, the issue shall be heard in accordance with the Administrative Procedure Act. Nothing herein shall be construed to limit the authority of the court to grant relief as prescribed by R.S. 49:964. If the issues involved were first presented to the commission by a complaint filed with the commission, the complainant may appeal from the decision of the commission in the same manner as herein above prescribed.

C. (1) In holding and conducting hearings on complaints of violations of the provisions of this Chapter or hearings on the imposition of a civil penalty for any such violation, the commission shall give the licensee or other person, firm, association, corporation, limited liability company, or trust alleged to have committed such violation at least fifteen days written notice specifying the violation charged.

(2) Notices may be served as provided by law for the service of notices or by mailing a copy by certified mail to the last known residence or business address of the party charged with such violation. Hearings shall be at such time and place as the commission may prescribe and the aforementioned notice shall specify the time and place thereof.

(3) (a) The commission shall have the power to compel the production of records and papers bearing upon the issues to be presented for hearing or any matter under investigation.

(b) The commission shall have the power to subpoena and bring before it any person in this state, or take testimony of any such person by deposition, with the same fees and mileage and in the same manner as prescribed by law in judicial procedure before courts of the state in civil cases.

(c) Any party to the hearing shall have the right to the attendance of witnesses in his behalf upon designating to the commission the person or persons sought to be subpoenaed.

(4) Upon the determination by the commission that the party charged is guilty of violating any of the provisions of this Chapter, then all costs of the hearing procedure shall be charged to and borne by the parties so affected. The costs shall include but not be limited to attorney fees, court reporter fees, and mileage and per diem of commissioners, as well as other applicable and reasonable costs.

D. When the licensed premises of a used motor vehicle dealer are abandoned, the dealer is no longer in business, there are no salespersons on the premises, all attempts to locate the dealer have been exhausted, the business telephone is disconnected, and the business sign has been removed, then the used motor vehicle dealer’s license and the salesperson’s licenses shall be revoked without a hearing if a request or application for hearing on the revocation is not made within five business days following the posting of a notice on the front door of the business that said license will be revoked for abandonment or violation of the provisions of this Part.

E. When a licensee is found in violation of any provision of this Chapter, relative to the Louisiana Used Motor Vehicle Commission, the licensee shall attend a four-hour educational seminar. The licensee who is found in violation of any provision of this Chapter shall complete the four-hour educational seminar within three months of the date the hearing decision becomes final. (Acts 2006, No. 440, § 1, eff. Aug. 15, 2006; Acts 2009, No. 403, § 1, eff. July 7, 2009.)

2009 Amendments. — The 2009 amendment by No. 403 redesignated former (C)(1)(a) as (C)(1); deleted “Except as provided by Subparagraph (b) of this Paragraph” at the beginning of (C)(1); deleted (C)(1)(b)(i) through (C)(1)(b)(iv); deleted “or recreational products dealer” following “motor vehicle” twice in (D); substituted “Louisiana Used Motor Vehicle Commission” for “Louisiana Recreational and Used Motor Vehicle Commission” in (E); and made a related change.

Quoted Statutory Material. — Acts 2009, No. 403, § 3, provides that “If any provision or item of this Act, or the application thereof, is held invalid, such invalidity shall not affect other provisions, items, or applications of the act which can be given effect without the invalid provision, item, or application and to this end the provisions of this Act are hereby declared severable.”

§ 786. Injunctions; cease and desist orders.

A. The commission is hereby authorized without cost, bond, or deposit to institute injunctive actions in courts of competent jurisdiction in the name of the state on the relation of the commission to enforce the provisions of this Chapter.

B. Any licensee or other person who violates or threatens to violate any provision of this Chapter or rule or regulation promulgated thereunder may be enjoined from committing or continuing the violation or engaging in any business for which a license has been issued under this Chapter. In addition to any other proper venue, the parish of East Baton Rouge shall constitute a proper venue for the institution by the commission of judicial actions authorized under this Chapter.

C. All costs, including reasonable attorney fees set by the court incurred by the commission, shall be borne by the person or licensee who has been so enjoined.

D. (1) If it appears to the commission at any time that a person is violating the provisions of this Chapter or any rule or order of the commission issued pursuant to this Chapter, it shall notify the person engaged in such conduct to appear and show cause why a cease and desist order should not be issued prohibiting the proscribed conduct. An interlocutory cease and desist order may be granted with or without bond or other undertaking if one or all of the following conditions exist:

(a) Such an order is necessary to the performance of the duties delegated to the commission by this Chapter or is otherwise necessary or convenient to maintaining the status quo between two or more adverse parties before the commission.

(b) A party before the commission is entitled to relief demanded of the commission, and all or part of the relief requires the restraint of some act prejudicial to the party.

(c) A person is performing or is about to perform or is procuring or allowing the performance of an act relating to the subject of a contested case pending before the commission, and the act would tend to render the commission’s order in that case ineffectual.

(d) Substantial injury to the rights of a person subject to the commission’s jurisdiction is threatened irrespective of any remedy at law.

(2) Interlocutory cease and desist orders shall remain in effect until vacated or until incorporated into a final commission order. Permanent cease and desist orders may be issued without regard to the enumerations in Paragraph (1) of this Subsection, but only in accordance with the provisions of this Chapter pertaining to the issuance of final commission orders.

(3) Appeal of any interlocutory cease and desist order shall be made to the commission prior to seeking judicial review under the provisions of this Chapter. Appeal of a permanent cease and desist order shall be conducted pursuant to the provisions of this Chapter pertaining to judicial review of final orders. (Acts 2006, No. 440, § 1, eff. Aug. 15, 2006.)

CROSS REFERENCES

Louisiana Law. — Wholesale motor vehicle auctions; unlawful acts, see La. R.S. 32:794.

§ 787. Criminal penalties.

Any person, firm, association, corporation, limited liability company, or trust which is required to be licensed under the provisions of this Chapter, committing a violation of this Chapter shall, upon conviction, be fined not less than five hundred dollars nor more than one thousand dollars, and each day that a person, firm, association, corporation, or trust violates this Chapter shall constitute a separate offense. (Acts 2006, No. 440, § 1, eff. Aug. 15, 2006; Acts 2009, No. 403, § 1, eff. July 7, 2009.)

2009 Amendments. — The 2009 amendment by No. 403 deleted “except a manufacturer or distributor” preceding “which is required to be licensed.”

Quoted Statutory Material. — Acts 2009, No. 403, § 3, provides that “If any provision or item of this Act, or the application thereof, is held invalid, such invalidity shall not affect other provisions, items, or applications of the act which can be given effect without the invalid provision, item, or application and to this end the provisions of this Act are hereby declared severable.”

§ 788. Civil penalties.

A. If the commission shall determine that any applicant is not qualified to receive a license, a license shall not be granted to said applicant, and if the commission shall determine that any licensee is guilty of a violation of any of the provisions of this Chapter or the rules and regulations of the commission, his or its license may be suspended or revoked or a civil penalty may be imposed by the commission. The commission may also impose a civil penalty against any person, firm, association, corporation, limited liability company, or trust which is determined by the commission to have violated any of the provisions of this Chapter or the rules and regulations of the commission.

B. (1) No civil penalty imposed for the violation of the provisions of this Chapter or the rules and regulations of the commission shall exceed two thousand dollars for each day such violation continues.

(2) On a second or subsequent violation, no civil penalty imposed shall exceed three thousand dollars for each day such second or subsequent violation continues. In order to constitute a second or subsequent violation there must occur a lapse of at least one day following the first or previous violation.

C. Any civil penalty imposed by the commission may, in the discretion of the commission, be suspended in whole or in part.

D. Upon the failure of any person, firm, association, corporation, limited liability company, or trust to timely pay any civil penalty imposed by the commission when due, the commission shall be entitled to recover by suit or otherwise, from such party all costs of collection, including court costs, deposition, and other discovery costs, and reasonable attorney fees incurred by the commission in collecting such civil penalty. (Acts 2006, No. 440, § 1, eff. Aug. 15, 2006; Acts 2012, No. 136, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 136 deleted the former second sentence of (B)(1), which read: “However, no penalty imposed for a violation of Part III of this Chapter shall exceed five hundred dollars for each day such violation continues”; and deleted the former second sentence of (B)(2), which read: “However, no penalty imposed for a violation of Part III of this Chapter shall exceed one thousand dollars for each day such second or subsequent violation continues.”

CROSS REFERENCES

Louisiana Law. — Wholesale motor vehicle auctions; unlawful acts, see La. R.S. 32:794.

§ 789. Sale of used water-damaged vehicles.

A. No used motor vehicle dealer, nor any person or entity, shall sell, transfer, or convey any used motor vehicle to any person without notifying the buyer or receiver of the vehicle in writing of the extent of any water damage from flooding which occurred to the vehicle prior to the transaction.

B. If a sale, transfer, or conveyance of a used motor vehicle occurs in violation of Subsection A of this Section, the person receiving ownership and title to the vehicle who is not otherwise aware of the damage at the time of the transaction may bring an action to set aside the transaction within one year from the date of the transaction and receive all monies or other property given as consideration for the vehicle less a reasonable assessment for miles driven. (Acts 2006, No. 440, § 1, eff. Aug. 15, 2006; Acts 2009, No. 403, § 1, eff. July 7, 2009.)

2009 Amendments. — The 2009 amendment by No. 403 deleted “and recreational products” following “vehicles” and its variation in the section heading, (A) and (B).

Quoted Statutory Material. — Acts 2009, No. 403, § 3, provides that “If any provision or item of this Act, or the application thereof, is held invalid, such invalidity shall not affect other provisions, items, or applications of the act which can be given effect without the invalid provision, item, or application and to this end the provisions of this Act are hereby declared severable.”

§ 790. Black market sales; prohibition.

A. No person shall sell used motor vehicles by using fraudulent practices, such as forgery or providing a false or fraudulent name on a certificate of title, to escape the licensing requirements and the payment of license fees provided for in Parts II and IV of this Chapter and to escape the payment of state and local sales and use tax.

B. Any person who violates this Section shall be liable for a fine of up to one thousand dollars.

C. The Used Motor Vehicle Commission shall have the responsibility to enforce the provisions of this Section. (Acts 2006, No. 440, § 1, eff. Aug. 15, 2006; Acts 2009, No. 403, § 1, eff. July 7, 2009.)

2009 Amendments. — The 2009 amendment by No. 403 deleted “or recreational products” following “motor vehicles” in (A); and substituted “Used Motor Vehicle Commission” for “Recreational and Used Motor Vehicle Commission” in (C).

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated R.S. 32:789.1 as enacted by Acts 2006, No. 440, § 1, as R.S. 32:790.

Quoted Statutory Material. — Acts 2009, No. 403, § 3, provides that “If any provision or item of this Act, or the application thereof, is held invalid, such invalidity shall not affect other provisions, items, or applications of the act which can be given effect without the invalid provision, item, or application and to this end the provisions of this Act are hereby declared severable.”

PART 2. USED MOTOR VEHICLE DEALERS.

§ 791. Application for license; fee; educational seminar; bond requirements; liability insurance; salesperson’s license; location of business.

A. (1) It shall be unlawful and shall constitute a misdemeanor for any person, firm, association, corporation, limited liability company, or trust to engage in business as, or serve in the capacity of, or act as a used motor vehicle dealer, rental dealer, or used motor vehicle salesperson in this state without first obtaining a license therefor as provided in this Section.

(2) Any person, firm, association, corporation, limited liability company, or trust engaging, acting, or serving in more than one of the foregoing capacities or having more than one place where the business is carried on or conducted shall be required to obtain and hold a current license for each capacity or location in which he, it, or they shall engage in such business provided that all used motor vehicle dealers shall have at least one licensed salesperson per location.

(3) Any person, firm, association, corporation, limited liability company, or trust which violates Paragraph (1) of this Subsection or Subparagraph (B)(4)(e) of this Section shall be fined not less than three hundred dollars nor more than one thousand dollars or imprisoned for not more than ninety days, or both.

B. (1) Applications for licensure as a used motor vehicle dealer shall be signed by the applicant, shall be on forms prescribed by the commission and furnished to such applicants, and shall contain such information as the commission deems necessary to enable it to fully determine the qualifications and eligibility of the several applicants to receive the license or licenses.

(2) The commission shall require in such application, or otherwise, information relating to:

(a) The applicant’s financial standing.

(b) The applicant’s business integrity.

(c) Whether the applicant has an established place of business and is engaged in the pursuit, avocation, or business for which each license is applied for.

(d) Whether the applicant is able to properly conduct the business for which each license is applied for.

(e) Such other pertinent information consistent with the safeguarding of the public interest and the public welfare.

(f) The name of the applicant.

(g) The street address of applicant’s principal place of business and each additional place of business.

(h) The type of business organization of applicant.

(3) (a) All applications for license or licenses shall be accompanied by the appropriate fee or fees in accordance with the schedule provided in this Section. In the event any application is denied and the license applied for is not issued, the entire license fee shall be returned to the applicant.

(b) (i) On and after January 1, 2002, every application for the issuance of a used motor vehicle dealer’s license that is submitted by an applicant who has not been licensed prior to January 1, 2003, shall be accompanied by, or supported by, such evidence as the commission shall prescribe, documenting that the dealership’s general manager, office manager, title clerk, or other responsible representative of the dealership has attended a four-hour educational seminar or has registered to attend such seminar within sixty days after issuance of the license. The failure to attend the seminar shall be considered a violation of this Part. The educational seminar shall include but is not limited to the dealer requirements of this Part and the rules promulgated to implement, enforce, and administer this Part. Additionally, the seminar materials shall include a presentation of the requirements of the Louisiana Department of Public Safety and Corrections, office of motor vehicles, the Louisiana Department of Revenue, and such other information that will promote good business practices. Such educational seminar requirement shall not include written or oral exams.

(ii) The educational seminar shall be designed to develop and present educational programs that enhance the knowledge and competence of used motor vehicle dealers, their salespersons, and service personnel for the benefit of the public. The commission may approve any nonprofit corporation organized for the purpose of representing licensees of this commission to administer the educational seminar program and may approve any for-profit corporation, association, or other entity that is associated with the used car industry to conduct the seminar and certify completion of the required attendance. However, the commission shall investigate the qualifications of and shall have the authority to approve or deny approval of all entities that desire to conduct an educational seminar for motor vehicle dealer applicants and motor vehicle dealers.

(iii) The commission shall approve a uniform document used to certify completion of the seminar and all materials used in conducting the seminar. The commission shall approve all fees charged for materials and attendance to the seminar.

(iv) The commission shall promulgate rules to implement this educational seminar program.

(4) (a) All bonds shall be for the license period and shall be nontransferable.

(b) Any dealer who submits a renewal application after the expiration date of an existing license shall be subject to a late penalty of one hundred dollars which shall be paid to the commission.

(c) Any dealer having a previous annual license shall be presumed to be a renewal applicant.

(d) Any dealer changing the name of the dealership, the dealership’s address, the ownership of the dealership, or opening any additional place of business shall notify the commission within ten days of such change or be in violation of this Part.

(e) Any dealership ceasing to maintain its business shall surrender the dealership license to the commission within ten days and any failure to do so shall constitute a misdemeanor. Violations of this Subparagraph shall be punished as provided in Paragraph (A)(3) of this Section.

(f) The commission is authorized to adopt rules to implement the provisions of this Section.

(5) The office of motor vehicles of the Department of Public Safety and Corrections shall be notified not to accept dealers’ titles until such time as licenses have been issued.

C. A used motor vehicle salesperson’s license shall permit the licensee to engage in the activities of a used motor vehicle salesperson. Salespersons shall not be allowed to sell vehicles unless applications and fees are on file with the commission and the motor vehicle salesperson’s or temporary salesperson’s license has been issued. No person shall hold more than one salesperson’s license at a time.

D. The schedule of license fees to be charged and received by the commission for the licenses issued hereunder shall be as follows:

(1) For each used motor vehicle dealer’s license, a maximum of two hundred dollars.

(2) For a used motor vehicle dealer’s license and for each place of business in addition to the principal place of business, one hundred dollars.

(3) For each used motor vehicle salesperson’s license, no more than twenty-five dollars.

E. The license issued to each used motor vehicle dealer shall specify the location of the place of business. If the business location is changed, the commission shall be notified immediately of the change and the commission may endorse the change of location on the license without charge. The license of each dealer shall be posted in a conspicuous place in the dealer’s place or places of business.

F. Every used motor vehicle salesperson shall have his license upon his person when engaged in his business and shall display same upon request. The name of the employer of the salesperson shall be stated on the license.

G. (1) Every applicant for licensure or renewal of a license as a used motor vehicle dealer shall show proof of responsibility by depositing with the commission a continuing bond in the amount required herein:

(a) Twenty thousand dollars if the applicant sold less than one hundred and twenty vehicles during the twelve month period preceding the licensure period.

(b) Thirty-five thousand dollars if the applicant sold one hundred and twenty or more vehicles during the twelve month period preceding the licensure period.

(c) All bonds shall be with a commercial surety authorized to do business in the state, which bond shall be approved by the commission, payable to the state of Louisiana through the commission, and shall be conditioned upon faithful observance of all laws regulated by the commission, including but not limited to laws relating to penalties and hearing costs and to the proper disposition of licenses, tags, or titles, and shall also indemnify any person who suffers any loss by reason of a failure to observe the provisions of the law relating to sales tax, licenses, tags, or titles and shall also indemnify any person who suffers any loss, damages, and expenses by reason of a failure to deliver title and for the proper disposition of all taxes, licenses, and registration fees.

(2) Such bond shall be for the license period and a new bond or a proper continuation certificate shall be delivered to the commission at the beginning of each license period; however, the aggregate liability of the surety in any one year shall in no event exceed the sum of such bond.

(3) Such bond shall be made payable to the state of Louisiana through the commission for the use, benefit, and indemnity of any persons who shall suffer any loss as a result of any violation of the conditions herein above contained and for the proper disposition of all taxes and registration fees.

H. The bond required by this Section shall be maintained throughout the period of licensure. Should the bond be canceled for any reason, the dealer’s license shall be revoked as of the date of cancellation unless a new bond is furnished prior to such date.

I. All used motor vehicle dealers are required to furnish and keep in force a garage liability policy which would provide coverage for all vehicles offered for sale or used in any other capacity in demonstrating or utilizing the streets and roadways in accordance with the financial responsibility laws of this state. Should the garage liability insurance coverage be allowed to lapse or be canceled for any reason, the dealer license shall be revoked as of the date of cancellation unless proof of a new policy of insurance is furnished prior to such date.

J. Applicants for licensure pursuant to this Part, other than a used motor vehicle dealer’s license shall submit such evidence as the commission shall prescribe, documenting that either the applicant or his general manager, office manager, title clerk, or other responsible representative of the applicant has attended a four-hour educational seminar or has registered to attend such seminar within sixty days after issuance of the license. (Acts 2006, No. 440, § 1, eff. Aug. 15, 2006; Acts 2008, No. 206, § 1, eff. Aug. 15, 2008; Acts 2010, No. 987, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 987 added “rental dealer” in (A)(1); substituted “Applications for licensure as a used motor vehicle dealer shall be signed by the applicant” for “Applications for licenses required under the provisions of this Section shall be verified by the oath or affirmation of the applicant” in (B)(1); rewrote (B)(4)(a) and (G)(1); redesignated former (J)(1) as (J); substituted “Applicants for licensure pursuant to this Part, other than a used motor vehicle dealer’s license” for “Any new applicants for a license issued pursuant to this Part, other than a used motor vehicle dealer’s license, who have not been previously licensed prior to January 1, 2004” in (J); and deleted former (J)(2).

2008 Amendments. — Acts 2008, No. 206, § 1, effective August 15, 2008, deleted (I)(2).

§ 792. Denial, revocation, or suspension of license; grounds; unauthorized acts.

A. Except as otherwise provided in this Section, the commission may deny an application for a license as a used motor vehicle dealer, dealer in used parts or used accessories of motor vehicles, used motor vehicle auctioneer, or salesperson for any of the following reasons:

(1) On satisfactory proof of unfitness of the applicant under the standards established by this Part or in rules or regulations adopted and promulgated by the commission.

(2) Being convicted of a felony crime.

(3) Any material false statement made by the applicant on any application for licensure under the provisions of this Part.

(4) Where the applicant has, under a previous license, committed a violation of any law or rule or regulation adopted and promulgated by the commission.

B. The commission may revoke or suspend a license, issue a fine or penalty, or enjoin a used motor vehicle dealer, dealer in used parts or used accessories of motor vehicles, used motor vehicle auctioneer, or salesperson for any of the following conduct:

(1) A change of condition after the license has been granted resulting in failure to maintain the qualifications for licensure, including but not limited to:

(a) Failure to keep an established place of business.

(b) Failure to furnish or keep in force garage liability insurance on any vehicle, except for trailers, offered for sale and otherwise required under the financial responsibility laws of this state.

(c) Failure to furnish or keep in force any bond required under this Part.

(d) Use of false, misleading, or unsubstantiated advertising in connection with his business.

(2) Committing a fraudulent act in selling, purchasing, or dealing in used motor vehicles or misrepresenting the terms and conditions of a sale, purchase, or contract for sale or purchase of a used motor vehicle or any interest including an option to purchase.

(3) Engaging in his business in such a manner as to cause injury to the public or those with whom he is dealing.

(4) Knowingly engaging in tampering with, adjusting, altering, changing, setting back, disconnecting, or failing to connect the odometer of any motor vehicle, or causing any of the foregoing to occur to an odometer of a used motor vehicle, so as to reflect a lower mileage than the true mileage driven by the used motor vehicle. The foregoing shall be applicable to any motor vehicle whether sold wholesale or retail or whether or not the foregoing occurred within or outside the state of Louisiana.

(5) Employing unlicensed salespersons or other unlicensed persons in connection with the sale of used motor vehicles.

(6) Not operating from the address shown on his license if this change has not been reported to the commission in either an application for an additional location, or not restricting the location of the display of motor vehicles exclusively to the address shown on his license, except pursuant to a permit for an approved off-site display.

(7) Parking vehicles on any public roadway or right-of-way for the purpose of displaying vehicles for sale.

(8) Engaging in a practice of failing to deliver certificates of title to a consumer within the time limitations prescribed in R.S. 32:705.

(9) Engaging in a practice of failing to submit monthly sales reports to Motor Vehicle Audit by the twentieth day of the following month.

(10) Engaging in a practice of failing to remit sales tax where the tax has been collected by the dealer.

(11) Engaging in a practice of leaving the certificate of title open or unassigned to the dealer.

(12) Engaging in a practice of issuing temporary license plates or temporary dealer’s plates in violation of the law.

(13) Failing to maintain records for a period of up to three years.

(14) Repossessing a vehicle in any manner other than what is allowed by law.

(15) Requiring consumers to sign and execute a voluntary surrender or other similar document at the time of the sale of a used motor vehicle.

(16) Violating any provision of this Chapter, any rule or regulation adopted by the commission, or any provision of law relating to the proper disposition of certificates of title or permits to dismantle in connection with the purchase or sale of any used motor vehicle.

C. The commission may revoke or suspend a license, issue a fine or penalty, or enjoin a used motor vehicle broker for any of the following conduct:

(1) Holding himself out to any person as a “broker”, “purchasing company”, “sales agent”, or similar title, engaged in the business of a broker, or otherwise engaged in the solicitation or procurement of prospective purchasers for motor vehicles not titled in the name of and registered to the broker, unless the broker holds a valid used motor vehicle dealer’s license and is in compliance with the terms of this Part.

(2) Acting in the capacity of or engaging in the business of a broker without a valid used motor vehicle dealer license issued as provided by this Part.

(3) Failing to execute a written brokering agreement and provide a completed copy to the following:

(a) A consumer entering into the broker agreement. The completed copy shall be provided prior to the consumer’s signing an agreement for the purchase of the vehicle described in the brokering agreement, or prior to accepting one hundred dollars or more from the consumer, whichever comes first.

(b) The selling dealer. The completed copy shall be provided to the selling dealer entering into a purchase agreement with the consumer at the time of delivery.

(4) Accepting a purchase deposit from any consumer that exceeds five percent of the selling price of the vehicle described in the brokering agreement.

(5) Failing to refund any purchase money, including purchase deposits, upon demand by a consumer at any time prior to the consumer’s signing a vehicle purchase agreement with a selling dealer of the vehicle described in the brokering agreement.

(6) Failing to cancel a brokering agreement and refund, upon demand, any money paid by a consumer, including any brokerage fee, under any of the following circumstances:

(a) When the final price of the brokered vehicle exceeds the purchase price listed in the brokering agreement.

(b) When the vehicle delivered is not as described in the brokering agreement.

(c) When the brokering agreement expires prior to the customer’s being presented with a purchase agreement from a selling dealer arranged through the brokering dealer that contains a purchase price at or below the price listed in the brokering agreement.

D. The commission shall not deny an application for a used motor vehicle dealership based upon consideration of an existing or anticipated economic or competitive effect on other licenses in the surrounding community or territory.

E. In the performance of its duties under this Section, the commission shall have the authority to obtain from the Department of Public Safety and Corrections and other governmental agencies information relating to the criminal records of applicants for licenses under this Part. (Acts 2006, No. 440, § 1, eff. Aug. 15, 2006; Acts 2007, No. 446, § 1, eff. Aug. 15, 2007; Acts 2010, No. 987, § 1, eff. Aug. 15, 2010; Acts 2012, No. 136, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 136 added (B)(16).

2010 Amendments. — The 2010 amendment by No. 987 added “dealer in used parts or used accessories of motor vehicles, used motor vehicle auctioneer” in the introductory language of (A) and (B).

2007 Amendments. — Acts 2007, No. 446, § 1, effective August 15, 2007, rewrote the section.

§ 793. Rent with option-to-purchase program.

A. As used in this Section:

(1) “Consummation” means the time a renter becomes contractually obligated on a vehicle rental purchase agreement.

(2) “Default” means the failure of a rental consumer to bring the rental account current within five days after the rental payment is due or the failure of the rental consumer to maintain minimum insurance required pursuant to a rental purchase agreement.

(3) “Processing fee” means those administrative fees that a rental dealer may charge to a rental consumer to initiate a rental purchase agreement, however designated.

(4) “Rental consumer” means a natural person who rents with an option-to-purchase a used motor vehicle under a vehicle rent with option-to-purchase agreement.

(5) “Rental purchase agreement” means a vehicle rent with option-to-purchase agreement for the rent of a used motor vehicle by a rental dealer in favor of a rental consumer, for personal, family, or household purposes for a period of not less than twelve months.

(6) “Rent-to-own dealer” means a used motor vehicle dealer who rents used motor vehicles under a rental purchase agreement.

B. All rental purchase agreements are required:

(1) To be made in clear and conspicuous language.

(2) To be in writing, a copy of which shall be delivered to the rental consumer.

(3) To have a condition report which sets forth in detail the physical condition and appearance of the vehicle prior to rental which shall be completed and signed by both the rental consumer and an authorized representative of the rental dealer and promptly delivered to the rental consumer.

(4) To have provisions substantially equivalent to the following:

(a) A provision indicating the description of the vehicle rented, particularly to the year, make, model, vehicle identification number, color, and odometer reading.

(b) A provision itemizing all costs relative to detail, delivery, or destination of the vehicle, which shall not exceed the sum of one hundred fifty dollars.

(c) An itemization of the processing fee charged by the rental dealer, if any, which shall not exceed the sum of one hundred fifty dollars.

(d) A provision indicating the amount of the security deposit required by the rental dealer and the conditions under which the said security deposit shall be refundable or nonrefundable; however, no security deposit shall exceed the rental dealer’s documented cost of the vehicle.

(e) A provision that the rental dealer cannot add repair costs to the rental purchase agreement. Further, that the rental dealer shall warrant the power train of the motor vehicle for any defects which existed at the time of sale for a period of thirty days or one thousand miles, whichever is the lesser.

(f) A provision offering to the rental consumer the right to secure a warranty, if one is available, for the used motor vehicle and the price of such warranty, and the cost of any deductible under the warranty.

(g) A provision setting the total amount of payments due, the number of total periodic payments, and the amount of each such periodic payment.

(h) A provision indicating whether the title transfer and licensing fees are included in the payments charged at consummation by the rental dealer or are to be considered additional charges.

(i) A provision indicating whether a late payment is due from the rental consumer after a certain date selected for periodic payment, the amount of which payment shall not exceed the sum of fifty dollars or ten percent of the monthly payment price, whichever is less.

(j) A provision indicating whether a reinstatement fee shall be required in the event that the rental consumer fails to make timely rental payments and desires to reinstate the rental purchase agreement, which reinstatement fee shall not exceed the sum of fifty dollars plus any legitimate recovery fees or expenses.

(k) A provision indicating whether the rental consumer is liable for loss or damage to the rental property and, if so, the maximum amount for which the rental consumer may be liable.

(l) A provision containing the rights of the rental consumer to terminate the rental purchase agreement and the consequences of such termination, if any.

(m) A provision regarding the maintenance and repair of the rental during the rental term and whether the rental consumer is responsible for such repairs absent the purchase of a warranty.

(n) A provision indicating whether the rental consumer is required to secure automobile liability insurance from a licensed insurance agent in the state of Louisiana, and the minimum limits required by the rental dealer for both bodily injury and property damage, which in any event shall not be less than minimum limits required by state law.

(o) A provision that when a rental consumer is in default on his rental purchase agreement, the rental dealer will mail a notice of default to the rental consumer, provided there is proof of mailing giving the consumer five days to bring the account current.

(p) A provision that when the rental consumer returns the vehicle that the dealer shall do a condition report at the time of the vehicle’s return which sets forth the physical condition and appearance of the vehicle and which shall be completed and signed by an authorized representative of the rental dealer and the rental consumer and promptly delivered to the rental consumer.

C. A rental purchase agreement may not contain a provision:

(1) Requiring a confession of judgment.

(2) Authorizing a rental dealer or an agent of the rental dealer to commit a breach of the peace in the repossession of rental property or to take repossession of the rental property in any manner other than what is permitted in R.S. 14:220.

D. Every rental dealer shall maintain a contingent automobile liability policy of insurance with minimum limits of one hundred thousand dollars per occurrence, three hundred thousand dollars aggregate, and fifty thousand dollars in property damage. It shall not be sufficient for any rental dealer to share in a policy of insurance, which could, under any circumstance, create a limit of less than that set forth herein. Such policy shall be placed, if available, through an insurance company licensed by and admitted in the state of Louisiana.

E. A used motor vehicle dealer shall not rent with an option to purchase a used motor vehicle that has a recorded lien on file. The lien shall be removed through the office of motor vehicles prior to placing the used motor vehicle in the rental program. A used motor vehicle dealer shall only rent with an option-to-purchase vehicle which shall be properly titled in the name of the used motor vehicle dealer. (Acts 2006, No. 440, § 1, eff. Aug. 15, 2006; Acts 2012, No. 136, § 1, eff. Aug. 1, 2012.)

LSLI 2012 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law renumbered (5) as (6) and (6) as (5) in R.S. 32:793(A) as amended by Acts 2012, No. 136, § 1.

2012 Amendments. — The 2012 amendment by Act No. 136 deleted “Definitions” at the beginning of the introductory language of (A); in (A)(2), substituted “rental account” for “account,” substituted “rental payment” for “rent-to-own payment,” and added “or the failure of the rental consumer to maintain minimum insurance required pursuant to a rental purchase agreement”; and rewrote (A)(5), which formerly read: “’Rental dealer’ means a person who regularly provides used motor vehicles under a vehicle rent with option-to-purchase agreement.”

CROSS REFERENCES

Louisiana Law. — Dealers, dismantlers, and auctions to be licensed; exception, see La. R.S. 32:784.

§ 794. Wholesale motor vehicle auctions; unlawful acts.

A. It shall be unlawful and constitute a violation of this Chapter for any wholesale motor vehicle auction to:

(1) Fail to comply with the licensing requirements of this Chapter.

(2) Fail to comply with any provision of this Chapter, any provision relating to the proper disposition of license tags or registrations, transfers of title, or payment of sales taxes in connection with the purchase or sale of any new or used motor vehicle, or with any rule or regulation adopted and promulgated by the commission pursuant to the authority vested in it by this Chapter.

(3) Permit any person other than a licensed dealer or a salesperson who holds a current authorization to bid for a licensed dealer, to bid, offer to bid, participate in the bid process, purchase, or offer to purchase a used motor vehicle placed up for bid at the auction.

(4) Accept cash for a sale from anyone other than a licensed dealer or his agent.

(5) Permit any person other than a mechanic or technical expert to accompany a licensed dealer to inspect used motor vehicles prior to the vehicle being placed up for bid at the auction.

(6) Fail to disclose that a sale took place off the block or out of the auction ring by providing red-stamped verification on the auction bill of sale or invoice, with the lettering on the stamp to be no less than half-inch print size.

(7) Fail to implement, within six months, following the effective date of this Section, an audio video recording system which will properly verify sales occurring in the lanes at the auction and fail to maintain those video recordings for at least thirty days following the sale.

(8) Fail to use an industry-recognized damage classification system for all vehicles sold at auction.

(9) Engage in fraudulent activity in the auction process.

B. Any violation of this Section shall constitute grounds for suspension, revocation, or refusal to issue or renew any license or permit issued by the commission.

C. Any licensee who violates any of the provisions of this Section may be subject to an injunction under R.S. 32:786 and fines and penalties provided in R.S. 32:788. (Acts 2010, No. 987, § 1, eff. Aug. 15, 2010.)

§ 795. Deposits and down payments; disclosure; return.

A. Every used motor vehicle dealer who accepts a deposit or a down payment from a consumer shall provide the consumer with a purchase agreement statement containing the following:

(1) A complete description of the motor vehicle subject to the purchase agreement, including the make, model, year, and vehicle identification number.

(2) The purchase price of the vehicle.

(3) The amount of the deposit or down payment.

(4) A statement identifying whether the funds received by the dealer are for deposit or down payment.

(5) Any conditions necessary to complete the sale.

B. Every used motor vehicle dealer who accepts a deposit or down payment for a purchase agreement conditioned upon the consumer’s ability to obtain financing of the remainder of the purchase price shall return the deposit or down payment upon a determination that the consumer does not qualify for financing. If no determination is made regarding financing within twenty days of the receipt of the deposit or down payment, the deposit or down payment shall be returned to the consumer at the end of the twenty-day period. (Acts 2012, No. 136, § 1, eff. Aug. 1, 2012.)

PART 3. DISMANTLERS AND PARTS RECYCLERS; MOTOR VEHICLE CRUSHERS; AND SCRAPPED MOTOR VEHICLE DEALERS.

§ 801. Definition.

As used in this Part only:

“Motor vehicle” means every automobile, motor home, motorcycle, all-terrain vehicle, recreational vehicle trailer, boat trailer, semitrailer, truck, truck-tractor, and any other device which is self-propelled and drawn, in, upon, or by which any person or property is or may be transported or drawn either upon or off a public highway, except such as is moved by animal power, or is used exclusively upon stationary rails or tracks, or is an implement of husbandry. (Acts 2006, No. 440, § 1, eff. Aug. 15, 2006.)

§ 802. License required; application; fee; duration.

A. It shall be unlawful and shall constitute a misdemeanor for any person, firm, association, corporation, or trust to engage in business in whole or in part as, or serve in the capacity of, or act as an automotive dismantler and parts recycler, automotive dismantler and parts recycler salesperson, or motor vehicle crusher in this state without first obtaining a license therefor from the Louisiana Used Motor Vehicle Commission.

B. Any person, firm, association, corporation, or trust engaging, acting, or serving in more than one of the capacities or having more than one place where the business is carried on or conducted shall be required to obtain and hold a current license for each thereof in which he, it, or they shall engage.

C. Every person, firm, or corporation desiring to engage in the business of a dismantler and parts recycler, dismantler and parts recycler salesperson, or motor vehicle crusher shall apply in writing, on a form to be prescribed by the commission, which form shall contain:

(1) The name of the applicant.

(2) The street address of applicant’s principal place of business.

(3) The type of business organization of applicant.

(4) The applicant’s financial standing.

(5) The applicant’s business integrity.

(6) Whether the applicant has an established place of business and is engaged in the pursuit, avocation, or business for which a license or licenses are applied.

(7) Whether the applicant is able to properly conduct the business for which a license or licenses are applied.

(8) Such additional information as may be required by the commission.

D. In addition to the items required to be submitted by applicants for licensure pursuant to this Section, applicants shall also submit such evidence as the commission shall prescribe, documenting that either the applicant or his general manager, office manager, title clerk, or other responsible representative of the applicant has attended a four-hour educational seminar or has registered to attend such seminar within sixty days after issuance of the license.

E. Every application for license as a dismantler and parts recycler, dismantler and parts recycler salesperson, or motor vehicle crusher shall be accompanied by the following fee:

(1) A maximum of two hundred dollars for an applicant’s established place of business.

(2) One hundred dollars for each place of business in addition to the principal place of business.

F. All licenses issued under the provisions of this Part shall expire on the date indicated on the license and shall be nontransferable.

G. All applications for renewal of licenses hereunder shall be submitted on or before sixty days prior to the expiration date indicated on the license. If application has not been made for renewal of licenses, such licenses shall expire on the expiration date indicated on the license, and it shall be a violation of this Part for any person to represent himself and act thereafter in the capacity and business for which he was formerly licensed hereunder.

H. Any licensee who submits a renewal application after the expiration date of an existing license shall be subject to a late penalty of one hundred dollars and shall be presumed to be a renewal applicant.

I. Any licensee changing the name of the business, the business address, the ownership of the business, or opening any additional place of business shall notify the commission within ten days of such change or be in violation of this Part.

J. Any licensee ceasing to maintain its business shall surrender the license to the commission within ten days and any failure to do so shall constitute a misdemeanor criminal violation and also subject the licensee to civil penalties as defined in this Chapter.

K. The commission is authorized to adopt rules to implement the provisions of this Section. (Acts 2006, No. 440, § 1, eff. Aug. 15, 2006; Acts 2009, No. 403, § 1, eff. July 7, 2009; Acts 2010, No. 987, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 987 redesignated former (D)(1) as (D); substituted “pursuant to this Section, applicants” for “pursuant to Subsection C of this Section, such applicants who have not been licensed prior to January 1, 2004” in (D); deleted former (D)(2), which read: “Every person licensed pursuant to Subsection C of this Section prior to January 1, 2004, shall submit such evidence as the commission shall prescribe, documenting that either the person licensed or his general manager, office manager, title clerk, or other responsible representative of the person licensed has attended a four-hour educational seminar prior to August 15, 2004”; substituted “the date indicated on the license” for “December thirty-first of each year” in (F) and (G); substituted “All licenses” for “All bonds and licenses” in (F); and substituted “the expiration date indicated on the license” for “December thirty-first of the following year” in (G).

2009 Amendments. — The 2009 amendment by No. 403 substituted “Louisiana Used Motor Vehicle Commission” for “Louisiana Recreational and Used Motor Vehicle Commission” in (A).

Quoted Statutory Material. — Acts 2009, No. 403, § 3, provides that “If any provision or item of this Act, or the application thereof, is held invalid, such invalidity shall not affect other provisions, items, or applications of the act which can be given effect without the invalid provision, item, or application and to this end the provisions of this Act are hereby declared severable.”

§ 803. Other licenses not required.

A licensed dismantler and parts recycler shall not be required to obtain a separate license as a used motor vehicle dealer, an automobile accessory dealer, an automobile garage or shop, or a storage garage or yard to engage in the business of a dismantler and parts recycler as set forth herein. (Acts 2006, No. 440, § 1, eff. Aug. 15, 2006.)

§ 804. Denial, revocation, or suspension of license; grounds; violations.

A. Except as otherwise provided in this Section, the commission may deny an application for a license or revoke, or suspend, or cancel a license after it has been granted for any of the following reasons:

(1) On satisfactory proof of unfitness of the applicant or the licensee, as the case may be, under the standards established by this Part.

(2) For fraudulent practices or any material misstatement made by an applicant in any application for license under the provisions of this Part.

(3) For any willful failure to comply with any provisions of this Part, any provision relating to the proper disposition of certificates of title or permits to dismantle in connection with the purchase or sale of any motor vehicle, or with any rule or regulation adopted and promulgated by the commission under authority vested in it by this Part.

(4) Change of condition after license is granted resulting in failure to maintain the qualifications for licensure.

(5) Continued or flagrant violation of any of the rules or regulations of the commission.

(6) Being a dismantler and parts recycler, dismantler and parts recycler salesperson, or motor vehicle crusher who:

(a) Resorts to or uses any false or misleading advertising in connection with his business.

(b) Has committed any unlawful act which resulted in the revocation of any similar license in another state.

(c) Has been convicted of a crime involving moral turpitude.

(d) Has committed a fraudulent act in selling, purchasing, or otherwise dealing in motor vehicles or motor vehicle parts, or has misrepresented the terms and conditions of a sale, purchase, or contract for sale or purchase of used motor vehicle parts, motor vehicles, or any interest therein including an option to purchase such motor vehicles.

(e) Has engaged in his business under a past or present license issued pursuant to this Part or in any other course of conduct in such a manner as to cause injury to the public or to those with whom he is dealing.

(f) Has failed to meet or maintain the conditions and requirements necessary to qualify for the issuance of a license.

(g) Has failed or refused to furnish and keep in force any bond required under this Part.

(h) Has knowingly engaged in tampering with, adjusting, altering, changing, setting back, disconnecting, or failing to connect the odometer of any motor vehicle, or causing any of the foregoing to occur in an odometer of a motor vehicle, so as to reflect a lower mileage than the true mileage driven by the motor vehicle. The foregoing shall be applicable to any motor vehicle whether sold wholesale or retail or whether or not the foregoing occurred within or outside of the state of Louisiana.

(7) Being a dismantler and parts recycler or crusher who:

(a) Does not have an established place of business.

(b) Is not operating from the address shown on his license if this change has not been reported to the commission.

(c) Employs unlicensed salespersons or other unlicensed persons in connection with the sales of used motor vehicle parts.

B. The commission shall not deny an application for a license or revoke or suspend a license based upon consideration of an existing or anticipated economic or competitive effect on other licensees in the surrounding community or territory.

C. Each of the aforementioned grounds for suspension, revocation, cancellation, or denial of issuance or renewal of license shall also constitute a violation of this Part, unless the person involved has been tried and acquitted of the offense constituting such grounds.

D. The suspension, revocation, cancellation, or refusal to issue or renew a license or the imposition of any other penalty by the commission shall be in addition to any penalty which might be imposed upon any licensee upon a conviction at law for any violation of this Part.

E. In the performance of its duties under this Section the commission shall have the authority to obtain from the Department of Public Safety and Corrections and other governmental agencies information relating to the criminal records of applicants for licensure under this Part. (Acts 2006, No. 440, § 1, eff. Aug. 15, 2006.)

§ 805. Requirement to keep records.

A. Every used motor vehicle dealer, dismantler and parts recycler, motor vehicle crusher, and scrap metal processor shall keep a register of all purchases and sales of motor vehicles for three years from the date of purchase or sale indicating the make, model, year, body style, vehicle identification number, odometer reading, and name and address of the purchaser and sellers, provided that any person, firm, or corporation purchasing a motor vehicle from a licensee of this commission is exempted from the requirement of keeping records on such purchases as are required in this Section. Scrap metal processors shall provide the information concerning the vehicle purchased, as required in this Section, only to the extent the information is readily available or ascertainable from the motor vehicle itself, as determined by the scrap metal processor.

B. Such registers and any vehicles or parts of vehicles still in the possession of the used motor vehicle dealer or dismantler and parts recycler, motor vehicle crusher, and scrap metal processor shall be made available for inspection to identified representatives of the commission and to identified law enforcement officers of the state, parish, and municipality during reasonable business hours on business days. (Acts 2006, No. 440, § 1, eff. Aug. 15, 2006.)

§ 806. Transfer of motor vehicle certificate of title to or from a dismantler and parts recycler.

In all transfers of motor vehicles at wholesale as authorized herein, a dismantler and parts recycler, duly licensed hereunder, shall have the authority to transfer the certificates of title to such motor vehicles as a dealer under the Louisiana Certificate of Title Law. (Acts 2006, No. 440, § 1, eff. Aug. 15, 2006.)

§ 807. Transfers of scrapped motor vehicles.

A. Unless transferred by a dismantler and parts recycler or motor vehicle crusher licensed by this commission, all transfers of motor vehicles shall be accompanied by the delivery of possession of the certificate of title, a permit to sell, or the permit to dismantle the motor vehicle, as required under R.S. 32:716 or 717, whichever is applicable, by the transferor to the transferee thereof.

B. No motor vehicle crusher or scrap metal processor acquiring a motor vehicle from any person, firm, or corporation who is not licensed under the provisions of this Part as a dismantler and parts recycler or as a motor vehicle crusher shall crush, compact, demolish, shred, or otherwise recycle for scrap such motor vehicle until after applying with the Department of Public Safety and Corrections, office of motor vehicles, for a permit to dismantle the motor vehicle for scrap in accordance with the applicable provisions and procedures set forth in R.S. 32:716 or 717, unless a permit to dismantle or a permit to sell such motor vehicle has previously been issued to the seller and transferred to the purchaser of the motor vehicle.

C. A scrap metal processor, upon receiving a copy of the license from a used motor vehicle dealer, dismantler and parts recycler, or motor vehicle crusher, shall be authorized to rely on the validity of said license for the term of said license unless and until the scrap metal processor receives actual written notice from the commission that said license has been revoked, suspended, or canceled. (Acts 2006, No. 440, § 1, eff. Aug. 15, 2006.)

CROSS REFERENCES

Louisiana Law. — Sale of an auto hulk as scrap to a scrap metal processor or a licensed automotive dismantler and parts recycler, see La. R.S. 32:718.

§ 808. Salvage pools; record keepers.

A. (1) The owner, manager, or person in charge of a salvage pool or salvage disposal sale shall keep a register of all sales of motor vehicles for three years from the date of sale, showing the make, model, year, body style, vehicle identification number, odometer reading, and the name and address of the seller and buyer.

(2) The register shall be made available for inspection by identified law enforcement officers of the state, parish, or municipality or agents of the commission at the salvage pool or salvage disposal sale business location during regular business hours on business days.

B. In the event a bid card is not required in order to purchase a vehicle, a transaction fee of five dollars shall be collected and remitted monthly, electronically or otherwise, and transmitted to the commission by the owner or operator of the salvage pool in connection with the sale of each vehicle. (Acts 2006, No. 440, § 1, eff. Aug. 15, 2006; Acts 2007, No. 257, §§ 1, 2, eff. Aug. 15, 2007; Acts 2007, No. 446, § 1, eff. Aug. 15, 2007; Acts 2010, No. 861, § 14, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 861 deleted (A) through (D); and redesignated former (E) and (F) as (A) and (B).

2007 Amendments. — Acts 2007, No. 257, §§ 1 and 2, added “record keepers” to the end of the section heading; deleted (A)-(D); and deleted the last sentence in (E)(1), which read: “In addition, the sale transaction register shall contain the buyer’s identification card number issued by the commissioner.”

Acts 2007, No. 446, § 1, effective August 15, 2007, added (F).

§ 809. [Repealed.]

Repealed by Acts 2007, No. 257, § 2, effective August 15, 2007. This section was derived from Acts 2006, No. 440, § 1, eff. Aug. 15, 2006.

PART 4. DEALERS AND MANUFACTURERS OF RECREATIONAL PRODUCTS. [REPEALED.]

SUBPART A. GENERAL PROVISIONS APPLICABLE TO ALL RECREATIONAL PRODUCTS DEALERS AND MANUFACTURERS. [REPEALED.]

§ 811. [Repealed.]

Repealed by Acts 2009, No. 403, § 2, effective July 7, 2009. This section was derived from Acts 2006, No. 440, § 1, eff. Aug. 15, 2006; Acts 2007, No. 446, § 1, eff. Aug. 15, 2007.

§ 812. [Repealed.]

Repealed by Acts 2009, No. 403, § 2, effective July 7, 2009. This section was derived from Acts 2006, No. 440, § 1, eff. Aug. 15, 2006.

§ 813. [Repealed.]

Repealed by Acts 2009, No. 403, § 2, effective July 7, 2009. This section was derived from Acts 2006, No. 440, § 1, eff. Aug. 15, 2006.

§ 814. [Repealed.]

Repealed by Acts 2009, No. 403, § 2, effective July 7, 2009. This section was derived from Acts 2006, No. 440, § 1, eff. Aug. 15, 2006.

SUBPART B. PROVISIONS SPECIFIC TO NEW AND UNUSED MOTORCYCLE AND ALL-TERRAIN VEHICLE DEALERS. [REPEALED.]

§ 815. [Repealed.]

Repealed by Acts 2009, No. 403, § 2, effective July 7, 2009. This section was derived from Acts 2006, No. 440, § 1, eff. Aug. 15, 2006.

§ 816. [Repealed.]

Repealed by Acts 2009, No. 403, § 2, effective July 7, 2009. This section was derived from Acts 2006, No. 440, § 1, eff. Aug. 15, 2006.

SUBPART C. PROVISIONS SPECIFIC TO NEW AND UNUSED MARINE PRODUCTS. [REPEALED.]

§ 817. [Repealed.]

Repealed by Acts 2009, No. 403, § 2, effective July 7, 2009. This section was derived from Acts 2006, No. 440, § 1, eff. Aug. 15, 2006.

§ 818. [Repealed.]

Repealed by Acts 2009, No. 403, § 2, effective July 7, 2009. This section was derived from Acts 2006, No. 440, § 1, eff. Aug. 15, 2006.

§ 819. [Repealed.]

Repealed by Acts 2009, No. 403, § 2, effective July 7, 2009. This section was derived from Acts 2006, No. 440, § 1, eff. Aug. 15, 2006.

§ 820. [Repealed.]

Repealed by Acts 2009, No. 403, § 2, effective July 7, 2009. This section was derived from Acts 2006, No. 440, § 1, eff. Aug. 15, 2006.

SUBPART D. PROVISIONS SPECIFIC TO NEW AND UNUSED RECREATIONAL VEHICLES AND TRAVEL TRAILERS. [REPEALED.]

§ 821. [Repealed.]

Repealed by Acts 2009, No. 403, § 2, effective July 7, 2009. This section was derived from Acts 2006, No. 440, § 1, eff. Aug. 15, 2006.

SUBPART E. PROVISIONS SPECIFIC TO NEW AND UNUSED UTILITY TRAILERS. [REPEALED.]

§ 822. [Repealed.]

Repealed by Acts 2009, No. 403, § 2, effective July 7, 2009. This section was derived from Acts 2006, No. 440, § 1, eff. Aug. 15, 2006.

CHAPTER 5. MOTOR VEHICLE SAFETY RESPONSIBILITY LAW.

PART 1. GENERAL PROVISIONS.

Section

851. Definitions.

852. Commissioner to administer law; hearings; notice to injured parties; appeal to court.

853. Commissioner to furnish operating records; other information; fees; withdrawal of forms or information.

854. Chapter supplemental to motor vehicle laws.

855. Past application of Chapter.

856. Chapter not to prevent other process.

857. Uniformity of interpretation.

858. Short title.

PART 1-A. COMPULSORY MOTOR VEHICLE LIABILITY SECURITY.

861. Security required.

861.1. Security required; exemption for active duty overseas.

862. Proof of compliance.

863. Sanctions for false declaration; reinstatement fees; revocation of registration; review.

863.1. Evidence of compulsory motor vehicle liability security contained in vehicle; enforcement; penalty; fees.

863.2. Notification of the cancellation or issuance of security; penalties; database development.

863.3. [Redesignated.]

864. Criminal sanctions for false declaration.

865. Criminal sanctions for operating motor vehicle not covered by security.

866. Compulsory motor vehicle liability security; failure to comply; limitation of damages.

867. Private parking lots.

PART 2. SECURITY FOLLOWING ACCIDENT.

871. Report required following accident; availability.

872. Security and proof of financial responsibility required unless evidence of insurance; when security determined; suspension; exception.

873. Further exceptions to requirements of security.

874. Duration of suspension, revocation, or withdrawal; reinstatement fees.

875. Application to unlicensed drivers and unregistered motor vehicles.

876. Form and amount of security.

877. Custody, distribution and return of security.

878. Matters not to be evidence in civil suits.

879. Registration after suspension of inoperable vehicle.

880. Nonresident drivers; accidents.

PART 3. PROOF OF FINANCIAL RESPONSIBILITY.

891. Courts to report non-payment of judgments and convictions.

892. Suspension for non-payment of judgment; exceptions.

893. Suspension to continue until judgments paid and proof given.

894. Payments sufficient to satisfy requirements.

895. Installment payment of judgments; default.

896. Proof required upon certain convictions.

897. Alternate methods of giving proof.

898. Certificate of insurance as proof.

899. Certificate furnished by non-resident as proof.

900. “Motor Vehicle Liability Policy” defined.

900.1. Proof of financial responsibility; carriers of railroad workers.

901. Notice of cancellation or termination of certified policy.

902. Chapter not to affect other policies.

903. Bond as proof.

904. Money or securities as proof.

905. Owner may give proof for others.

906. Substitution of proof.

907. Other proof may be required.

908. Duration of proof; when proof may be cancelled or returned.

909. Proof to be maintained for three years.

910. Driver’s license; immediate reinstatement, reissuance, or issuance of restricted license.

PART 4. PENAL PROVISIONS.

1021. Transfer of registration to defeat purpose of chapter prohibited.

1022. Surrender of license and registration.

1023. Other violations; penalties.

PART 5. MISCELLANEOUS PROVISIONS.

1041. Exceptions.

1042. Self-insurers.

1043. Residual market plans.

PART 1. GENERAL PROVISIONS.

§ 851. Definitions.

The following words and phrases, when used in this Chapter, shall, for the purposes of this Chapter, have the meanings respectively ascribed to them in this Section, except in those instances where the context clearly indicates a different meaning:

(1) “Commissioner” means the Department of Public Safety and Corrections.

(2) “Judgment” means any judgment which shall have become final by expiration without appeal of the time within which a suspensive appeal might have been perfected or by final affirmation on appeal, rendered by a court of competent jurisdiction of any state or of the United States, upon a cause of action arising out of the ownership, maintenance, or use of any motor vehicle, for damages, including damages for care and loss of services, because of bodily injury to or death of any person, or for damages because of injury to or destruction of property including the loss of use thereof, or upon a cause of action on an agreement of settlement for such damages.

(3) “License” means any license, temporary instruction permit, or temporary license issued under the laws of this state pertaining to the licensing of persons to operate motor vehicles.

(4) “Mobile electronic device” means any small handheld computing or communications device that has a display screen with touch input or a miniature keyboard.

(5) “Motor vehicle” means every self-propelled vehicle (except traction engines, road rollers, farm tractors, tractor cranes, power shovels, and well drillers) and every vehicle which is propelled by electric power obtained from overhead wires but not operated upon rails.

(6) “Nonresident” means every person who is not a resident of this state but does not include persons dwelling outside of this state whose occupation or business requires them to spend one-half or more of their working hours in this state in pursuance of their business or employment.

(7) “Nonresident’s operating privileges” means the privileges conferred upon a nonresident by the laws of this state pertaining to the operation by him of a motor vehicle, or the use of a motor vehicle owned by him, in this state.

(8) “Operator” means every person who is in actual physical control of a motor vehicle.

(9) “Owner” means every person who holds the legal title to a motor vehicle or in the event a motor vehicle is the subject of an agreement for the conditional sale, lease, or transfer of the possession, however, thereof, with the right of purchase upon performance of the condition stated in the agreement and with an immediate right of possession vested in the conditional vendee, lessee, possessor, or in the event such or similar transaction is had by means of a mortgage, and the mortgagor of a vehicle is entitled to possession, then such conditional vendee, lessee, possessor, or mortgagor shall be deemed the owner for the purpose of this Chapter.

(10) “Person” means every natural person, firm, co-partnership, association, or corporation.

(11) “Proof of financial responsibility” means proof of ability to respond in damages for liability, on account of accidents occurring subsequent to the effective date of the proof, arising out of the ownership, maintenance, or use of a motor vehicle in the amounts specified in R.S. 32:872 in reference to the acceptable limits of a policy or bond.

(12) “Registration” includes a registration certificate or certificates and registration plates issued under the laws of this state pertaining to the registration of motor vehicles.

(13) “State” means any state, territory, or possession of the United States, the District of Columbia, or any province of the Dominion of Canada. (Acts 1952, No. 52, § 1; Acts 1984, No. 237, § 1; Acts 2012, No. 824, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 824 substituted “Department of Public Safety and Corrections” for “Department of Public Safety” in (1); inserted (4); redesignated former (4) through (12) as (5) through (13); and made stylistic changes.

CROSS REFERENCES

Louisiana Law. — Property insurance, see La. R.S. 6:969.26.

Automobile, property, casualty, and liability insurance policies; cancellations, see La. R.S. 22:1266.

Uninsured motorist coverage, see La. R.S. 22:1295.

Coverage of temporary, substitute, and rental vehicles, see La. R.S. 22:1296.

Proof of compliance, see La. R.S. 32:862.

Evidence of compulsory motor vehicle liability security contained in vehicle; enforcement; penalty; fees, see La. R.S. 32:863.1.
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• Private Vehicles
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CIVIL PROCEDURE

• Summary Judgment

•• Standards

••• General Overview. — Trial court did not err in granting an excess insurer’s motion for summary judgment where an exclusion in its policy stated that its driver would not be covered in the event of an accident if the driver had been under the influence of alcohol, and this provision did not violate requirements of Louisiana Motor Vehicle Safety Responsibility Law (LMVSRL), La. Rev. Stat. Ann. § 32:851 et seq. Collins v. Randall, 836 So. 2d 352, 2002 La. App. LEXIS 4251 (Dec. 20, 2002).

CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• General Overview. — Provisions of the Louisiana Motor Vehicle Safety Responsibility Law, La. Rev. Stat. Ann. § 32:851 et seq. do not offend due process where the provision for subsequent court review or stay order, La. Rev. Stat. Ann. § 32:852 (B), protects against arbitrary or illegal action by the agency charged with administering the statute. Sharp v. Department of Public Safety, 114 So. 2d 121, 1959 La. App. LEXIS 961 (June 30, 1959).

INSURANCE LAW

• Motor Vehicle Insurance

•• Coverage

••• General Overview. — There is absolutely no statutory requirement that a rental agency offer excess insurance to its customers or that the customers maintain such insurance, and no driver in Louisiana is required to carry excess insurance for the benefit of third parties, nor does state law dictate all of the terms and conditions under which excess insurance must be provided when it is offered. Collins v. Randall, 836 So. 2d 352, 2002 La. App. LEXIS 4251 (Dec. 20, 2002).

Louisiana Motor Vehicle Safety Responsibility Law, Law. Rev. Stat. Ann. § 32:851 et seq., provides a mandatory, comprehensive scheme of protection for the public from damage caused by motor vehicles; every owner of a motor vehicle is required to obtain proof of security prior to registration, and one method of complying is to obtain an automobile policy. Adams v. Thomas, 729 So. 2d 1041, 1999 La. LEXIS 980 (Apr. 13, 1999).

Trial court properly granted summary judgment to a driver’s insurers in an action by a deceased passenger’s parents to recover for her death because the insurance policy clearly excluded coverage for injury or death to occupants; it was not against public policy for the insurers to issue a policy excluding liability to an occupant of the insured vehicle. The policy was not statutory and did not afford coverage to the extent of the minimum amount prescribed by the Safety Responsibility Law, La. Rev. Stat. Ann. § 32:851 et seq. Weems v. International Auto. Ins. Exchange, 159 So. 2d 321, 1963 La. App. LEXIS 2185 (Dec. 6, 1963).

••• Compulsory Coverage

•••• General Overview. — Where an insured was involved in a car accident while driving his car and acting within the scope of his employment, a business use exclusion in his insurer’s auto policy conflicted with the Louisiana Motor Vehicle Safety Responsibility Law, La. Rev. Stat. Ann. § 32:851 et seq., and was in violation of public policy; consequently, the insurer was liable to provide the insured coverage in an amount up to the full limits of his policy. Marcus v. Hanover Ins. Co., 713 So. 2d 1243, 1998 La. App. LEXIS 1796 (June 29, 1998), affirmed in part and reversed in part by, remanded by La. 98-2040, 740 So. 2d 603, 1999 La. LEXIS 1606 (La. June 9, 1999).

Non-owner exclusion of automobile liability coverage was not contrary to public policy notwithstanding the omnibus coverage clause of the Motor Vehicle Safety Responsibility Law, La. Rev. Stat. Ann. § 32:851 et seq.; omnibus coverage was not required for vehicles not named in the policy; an automobile liability insurer was not required to provide blanket coverage for all non-owned vehicles that an insured might drive, and it could reasonably limit coverage for non-owned vehicles without violating public policy. Markovich v. Stauder, 685 So. 2d 190, 1996 La. App. LEXIS 2880 (Nov. 14, 1996).

•• Exclusions

••• General Overview. — Trial court did not err in granting an excess insurer’s motion for summary judgment where an exclusion in its policy stated that its driver would not be covered in the event of an accident if the driver had been under the influence of alcohol, and this provision did not violate requirements of Louisiana Motor Vehicle Safety Responsibility Law (LMVSRL), La. Rev. Stat. Ann. § 32:851 et seq. Collins v. Randall, 836 So. 2d 352, 2002 La. App. LEXIS 4251 (Dec. 20, 2002).

•• Vehicle Ownership

••• General Overview. — Insurance provided for non-owned vehicles was ancillary to that provided for the owned vehicle, and the insurer of the vehicle was the primary insurer, and the insurer of the non-owned vehicle was a true excess insurer; the other insurance company’s policy protected scout volunteers, like the father, who might have had inadequate insurance to cover losses sustained in the course and scope of their volunteer activities, such that the insurer’s policy, providing coverage to a specifically identified automobile, was primary insurance, and other policies that did not specifically reference the vehicle did not afford primary coverage. Alpaugh v. Cont’l Ins. Co., 863 So. 2d 623, 2003 La. App. LEXIS 3541 (Dec. 10, 2003), writ denied by La. 2004-0102, 869 So. 2d 858, 2004 La. LEXIS 946 (La. Mar. 19, 2004).

•• Vehicle Use

••• Permissive Users

•••• General Overview. — Insurer was not liable for accident by the driver not listed on the automobile lease in absence of statute or public policy contravention; the driver was not a named insured. Dennison v. Liberty Mut. Ins. Co., 645 So. 2d 1227, 1994 La. App. LEXIS 3185 (Nov. 10, 1994).

TRANSPORTATION LAW

• Private Vehicles

•• Operator Licenses

••• General Overview. — Provisions of the Louisiana Motor Vehicle Safety Responsibility Law, La. Rev. Stat. Ann. § 32:851 et seq. do not offend due process where the provision for subsequent court review or stay order, La. Rev. Stat. Ann. § 32:852 (B), protects against arbitrary or illegal action by the agency charged with administering the statute. Sharp v. Department of Public Safety, 114 So. 2d 121, 1959 La. App. LEXIS 961 (June 30, 1959).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Penalties in Louisiana’s Compulsory Motor Vehicle Liability Security Law are administered through the Louisiana Department of Safety. Criminal penalties are enforced through appropriate law enforcement entities., OPINION No. 86-247, La. Atty. Gen. Op. No. 1986-247; 1986 La. AG LEXIS 531.

Political subdivisions are exempt from motor vehicle Financial Responsibility, Proof of Insurance and Certificate of Self-Insurance laws., OPINION No. 87-530, La. Atty. Gen. Op. No. 1987-530; 1987 La. AG LEXIS 260.

Surplus line carrier qualifies as an authorized insurer under Motor Vehicle Safety Responsibility Law., OPINION NUMBER 90-526, La. Atty. Gen. Op. No. 1990-526; 1991 La. AG LEXIS 53.

Re: Opinion Request regarding R.S. 32:774(I) [Repealed], OPINION No. 92-224, La. Atty. Gen. Op. No. 1992-224; 1992 La. AG LEXIS 168.

There is no current state law that requires an employee of the state whose primary duty is driving to possess liability insurance even if he does not own a personal vehicle. The state could legally mandate this requirement., OPINION NUMBER 02-0181, La. Atty. Gen. Op. No. 2002-0181; 2002 La. AG LEXIS 236.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Louisiana Uninsured Motorist Coverage — After Twenty Years. 43 La. L. Rev. 691 (January, 1983).

Developments in the Law, 1981-1982: A Symposium: Insurance Law. 43 La. L. Rev. 453 (November, 1982).

Article: Insurance. 52 La. L. Rev. 527 (January, 1992).

Review of Recent Development: 1992-1993: Insurance. 54 La. L. Rev. 651 (January, 1994).

Note: State Farm Mutual Automobile Insurance Co. v. Azhar: Protecting the New Victims of “Hit & Run” in Underinsured Motorist Coverage — Insurance Companies. 54 La. L. Rev. 1743 (July, 1994).

Recent Development: Rpm Pizza, Inc. v. Automotive Casualty Insurance Co.: Automobile Exclusions and Louisiana’s Compulsory Insurance Law. 67 Tul. L. Rev. 1290 (March, 1993).

Recent Development: Marcus v. Hanover Insurance Co.: The Louisiana Supreme Court Invalidates the “Business Use” Exclusion as Contrary to Compulsory Automobile Liability Insurance Laws. 74 Tul. L. Rev. 1579 (March, 2000).

Comment: Comparative Negligence in the United States—The Advent of Its Adoption in Louisiana. 51 Tul. L. Rev. 1217 (June, 1977).

§ 852. Commissioner to administer law; hearings; notice to injured parties; appeal to court.

A. The commissioner shall administer and enforce the provisions of this Chapter and may make rules and regulations necessary for its administration and shall provide for hearings upon request of persons aggrieved by orders or acts of the commissioner under the provisions of this Chapter.

B. Any other provision of law to the contrary notwithstanding, whenever a person is involved in an accident and as a result thereof, whether directly or indirectly, the director of public safety is requested or required to hold an administrative hearing to determine whether or not that person’s driver’s license or driving privilege is to be suspended, cancelled, or revoked, the director shall, in addition, notify each party who suffered personal injury or property damage in such accident of the hearing. Such notification shall be made by regular or first class mail to the last known address of the party. The notification shall state therein that the hearing will be held, for what purpose the hearing will be held, that the party to whom the notification is made may attend the hearing, and that the hearing shall in addition be held for the purpose of determining whether or not compensation has been made for damages.

C. Any order or act of the commissioner, under the provisions of this Chapter, shall be subject to review by appeal to the district court of the parish of East Baton Rouge or by appeal to the district court of the domicile of appellant, provided an appeal is filed in the district court within thirty days from the effective dates of the order or act of the commissioner, at the instance of any party in interest. The court shall determine whether the filing of the appeal shall operate as a stay of any such order or decision of the commissioner. The court may, in disposing of the issue before it, modify, affirm or reverse the order or decision of the commissioner in whole or in part.

D. The deputy secretary for the office of public safety services shall annually include in his budget a provision for the expenditure of funds to improve the enforcement of the Motor Vehicle Safety Responsibility Law. Ten days prior to the beginning of each regular session of the legislature, he shall submit a written report to each house of the legislature on the effectiveness of the law and his enforcement efforts, for amending the law, and for additional authority or financial assistance he requires to enforce the law effectively.

E. Notwithstanding any other provision of the law to the contrary, no fine, fee, or other monetary sanction shall be imposed for failure to respond to any notice required as provided in this Chapter as it provides for notices of suspension or revocation of driving privileges or motor vehicle registration privileges unless the notice was transmitted by certified or registered mail, return receipt requested. (Acts 1952, No. 52, § 2. Amended by Acts 1975, No. 626, § 1. Acts 1984, No. 212, § 2, eff. July. 1, 1985; Acts 1991, No. 1020, § 1; Acts 1992, No. 984, § 10.)

CROSS REFERENCES

Louisiana Law. — Sanctions for false declaration; reinstatement fees; revocation of registration; review, see La. R.S. 32:863.

Evidence of compulsory motor vehicle liability security contained in vehicle; enforcement; penalty; fees, see La. R.S. 32:863.1.
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ADMINISTRATIVE LAW

• Agency Adjudication

•• Hearings

••• General Overview. — The Louisiana Motor Vehicle Safety Responsibility Law, La. Rev. Stat. Ann. § 32:852(A), the drivers were not denied procedural due process because the statute provided for an administrative hearing at which drivers could present evidence of the accident and their prospective liability. Davis v. Department of Public Safety, 262 So. 2d 541, 1972 La. App. LEXIS 6614 (May 10, 1972).

INSURANCE LAW

• Motor Vehicle Insurance

•• Vehicle Use

••• General Overview. — Where the driver of a government-owned van was in an automobile accident, his insurer was not liable due to the “business use” exclusion, and the exclusion did not violate public policy as expressed in the Louisiana Motor Vehicle Safety Responsibility Law, La. Rev. Stat. Ann. § 32:852 et seq. Krider v. Dixon, 609 So. 2d 1089, 1992 La. App. LEXIS 3749 (Dec. 2, 1992).

§ 853. Commissioner to furnish operating records; other information; fees; withdrawal of forms or information.

A. (1) (a) The commissioner shall, upon request, furnish any person a certified abstract of the operating record of any person subject to the provisions of this Chapter. The operating record of an individual driver shall include only those offenses where an individual has pled guilty and been sentenced thereupon, forfeited bond resulting in a final judgment of forfeiture, or been found guilty by a court of competent jurisdiction of violating a law in the operation of a motor vehicle, or civil actions in which an individual has been adjudged at fault, and any accident in which the driving privileges of the person are suspended for failure to provide liability security or proof of financial security.

(b) On accidents occurring after December 31, 1984, it shall be noted on the record whether or not such person was issued a citation, or whether an individual has pled guilty, forfeited bond, or been found guilty by a court of competent jurisdiction of violating a law in the operation of a motor vehicle, or civil actions in which an individual has been adjudged at fault.

(c) The operating record of a person shall not include those arrests for a first or second violation of any ordinance or statute making criminal the driving of a motor vehicle while under the influence of alcoholic beverages nor shall it include any record of any civil sanction imposed, including the suspension of a license, as a result of such an arrest when any of the following occurs:

(i) The person submitted to an approved chemical test and the test resulted in a blood alcohol reading of less than 0.08 percent by weight, or of less than 0.02 percent by weight, if the person was under the age of twenty-one years on the date of the test, and the person is found not guilty.

(ii) The person was found not guilty whether or not he submitted to a test.

(iii) The person was convicted or entered a plea, and such conviction or plea was subject to the provisions of Code of Criminal Procedure Article 894. However, if the court, clerk, or district attorney subsequently reports that the person was denied a final dismissal, then the department shall add the conviction to the operating record and suspend or revoke the license in accordance with law after issuance of proper notice to the person.

(d) The operating record shall not include those arrests or convictions for a first or second violation of R.S. 14:98.1, if at least two years have elapsed since the date of conviction and the offender has not been convicted of an additional offense for violation of R.S. 14:98 or 98.1. If he has been convicted of one or more of these additional offenses during the two-year period, then the earlier offense shall remain on his record for a period of four years from the date of that conviction.

(e) The operating record of an individual shall not include citations for violation of any statute or ordinance requiring use of a seatbelt or wearing a motorcycle helmet.

(2) The commissioner shall also, upon request, advise as to whether any person subject to the provisions of this Chapter has complied with the requirements concerning the deposit of security, and, if so, shall designate the manner of compliance, the nature and amount of security deposited, or the name and address of the liability insurance company insuring such person.

(3) (a) No insurance company shall use the certified abstract of the operating record to increase an insured’s premium without complying with the following conditions:

(i) Furnish a copy of the abstract to the insured.

(ii) Determine that the insured is over fifty percent at fault in any accident shown on the abstract.

(iii) Provide to the insured a notice in writing that the insured has a right to appeal the determination of fault by requesting a hearing before the Department of Public Safety and Corrections. The notice shall contain the procedure for requesting the hearing and the address to which the request is to be transmitted.

(b) Should the insured not agree that the insured is over fifty percent at fault, the insured may appeal the matter to the Department of Public Safety and Corrections for determination. The department shall provide notice of the hearing to the insured, to the insurance company of the insured, and to each person who suffered personal injury or property damage as a result of the accident. The notice shall be transmitted by first class mail to the last known address of the person.

(c) The Department of Public Safety and Corrections shall notify the insured and insurance company of their findings. If the Department of Public Safety and Corrections finds the insured not over fifty percent at fault in the accident, the insurance company shall remove any additional premium charged to the insured for that accident.

(4) Whenever it is determined that the person is not over 50% at fault, the department shall note such finding on the person’s operating record.

(5) No insurance company shall increase an insured’s premium for an accident in which he was not over 50% at fault.

(6) (a) The provisions of this Subsection shall not apply to accidents involving publicly owned emergency vehicles operated by any public safety or law enforcement officer, whether fulltime, parttime, or volunteer, including but not limited to firefighters in the employ of any municipality, parish or fire protection district; deputy sheriffs; municipal police officers; officers of the Louisiana State Police; officers of the enforcement division of the Department of Wildlife and Fisheries; and emergency medical vehicle operators with respect to accidents in which these persons are involved while engaged in the operation of a publicly owned emergency vehicle in the course and scope of their employment.

(b) No accident involving the operation of a publicly owned emergency vehicle by any of the persons described in this Paragraph shall be included on the individual officer’s operating record nor shall any insurance company increase the premium on that person’s privately owned vehicle because of that accident.

B. (1) The commissioner shall be entitled to charge and collect a fee of six dollars for each copy of a certified abstract and for each copy of any information furnished upon request of any person from the files of the financial responsibility division of the Department of Public Safety and Corrections. Notwithstanding any other fees as stipulated herein, the fee for furnishing motor vehicle reports that are derived from computer generated requests shall not exceed six dollars for records from all sources.

(2) (a) Subject to the exceptions contained in Article VII, Section 9(B) of the Constitution of Louisiana, all fees, fines, or other monies collected under the provisions of this Chapter or dedicated to the enforcement of the provisions of this Chapter shall be paid to the state treasury and shall be credited to the Bond Security and Redemption Fund.

(b), (c) Repealed by Acts 1992, No. 984, § 18.

C. When any person files a form, or furnishes information, which is provided for under this Chapter, and the person was not at that time required by law to file the form or furnish the information, that person may request that the form, and all of the information contained in the form, and any other information furnished by him be withdrawn from the files maintained by the commissioner. If the commissioner determines that the law as it existed at that time did not require the form to be filed, or the information to be submitted, he shall return the form to the person who filed it and shall delete from the files of the commissioner any information concerning the form and any other information furnished by that person. (Acts 1991, No. 980, § 1; Acts 1992, No. 984, § 18; Acts 1994, 3rd Ex. Sess., No. 20, § 2; Acts 1997, No. 1296, § 3, eff. July 15, 1997; Acts 1997, No. 1343, § 1, eff. Aug. 15, 1997; Acts 2001, No. 456, § 1, eff. Aug. 15, 2001; Acts 2001, No. 781, § 4, eff. Sept. 30, 2003; Acts 2005, No. 507, § 1, eff. Aug. 15, 2005; Acts 2009, No. 366, § 1, eff. Aug. 15, 2009.)

2009 Amendments. — The 2009 amendment by No. 366, in (A)(1)(a), deleted “in a final disposition” following “found guilty” in the second sentence and deleted the former last sentence, which read: “‘Final disposition’ shall be defined in this Section as a final conviction, not capable of appeal or review and not subject to dismissal”; added the second sentence of (A)(1)(c)(iii); and made a stylistic change.

2005 Amendments. — 2005 Acts, No. 507, § 1, effective August 15, 2005, added (A)(1)(e).

2001 Amendments. — Acts 2001, No. 456, § 1, effective August 15, 2001, in (A)(1)(a), deleted “The abstract shall also fully designate the motor vehicles, if any, registered in the name of such person,” and substituted “any accident in which the driving privileges of the person are suspended for failure to provide liability security or proof of financial security” for “all accidents.”

Quoted Statutory Material. — Acts 2001, No. 781, § 6 provides that the provisions of the Act shall become null and of no effect if and when Section 351 of P.L. 106-346 regarding the withholding of federal highway funds for failure to enact a 0.08 percent blood alcohol level is repealed or invalidated for any reason.

CROSS REFERENCES

Louisiana Law. — Sanctions for false declaration; reinstatement fees; revocation of registration; review, see La. R.S. 32:863.

Notification of the cancellation or issuance of security; penalties; database development, see La. R.S. 32:863.2.

JUDICIAL DECISIONS

INDEX

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview

TRANSPORTATION LAW

• Commercial Vehicles

•• Traffic Regulation

• Private Vehicles

•• Operator Licenses

••• General Overview

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — Driver who pleaded guilty to driving while intoxicated in Mississippi could not have his conviction expunged from the records under La. Rev. Stat. Ann. 32:853(A)(1)(c)(iii) because a Louisiana court had no jurisdiction over criminal proceedings from offenses committed in another state. Alario v. State, Dep’t of Public Safety, 530 So. 2d 1164, 1988 La. App. LEXIS 1282 (May 16, 1988).

TRANSPORTATION LAW

• Commercial Vehicles

•• Traffic Regulation. — Pursuant to La. Rev. Stat. Ann. § 32:853(A)(1)(a), entries of an accident, a license suspension, a forfeiture of bond, and payments of fines were required to be included on a commercial truck driver’s driving record. Primas v. Department of Pub. Safety & Corrections, Office of Motor Vehicles, 734 So. 2d 899, 1999 La. App. LEXIS 1647 (May 14, 1999).

• Private Vehicles

•• Operator Licenses

••• General Overview. — La. Rev. Stat. Ann. § 32:853 requires that the operating record of an individual driver include all accidents, whether or not charges for driving violations resulted. Primas v. Department of Pub. Safety & Corrections, Office of Motor Vehicles, 734 So. 2d 899, 1999 La. App. LEXIS 1647 (May 14, 1999).

The list of what must be included, pursuant to La. Rev. Stat. Ann. § 32:853, in an individual’s operating record requires more than just convictions as defined in the Louisiana Code of Criminal Procedure, and includes admissions of guilt through payment of a fine or forfeiture of a bond. Primas v. Department of Pub. Safety & Corrections, Office of Motor Vehicles, 734 So. 2d 899, 1999 La. App. LEXIS 1647 (May 14, 1999).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Mayor’s Court is not deemed a Court of Record, but it is a court established by the constitution of our state and possesses the inherent powers of courts. Mayor’s Courts as a constitutionally created court of this state must send the reports required pursuant to R.S. 32:393 to the Department of Public Safety., Opinion No. 02-0360, La. Atty. Gen. Op. No. 2002-0360; 2003 La. AG LEXIS 82.

§ 854. Chapter supplemental to motor vehicle laws.

This Chapter shall in no respect be considered as a repeal of the state motor vehicle laws but shall be construed as supplemental thereto. (Acts 1952, No. 52, § 36.)

§ 855. Past application of Chapter.

This Chapter shall not apply with respect to any accident, or judgment arising therefrom, or violation of the motor vehicle laws of this state, occurring prior to the effective date of this Chapter. (Acts 1952, No. 52, § 37.)

§ 856. Chapter not to prevent other process.

Nothing in this Chapter shall be construed as preventing the plaintiff in any action at law from relying for relief upon the other processes provided by law. (Acts 1952, No. 52, § 38.)

§ 857. Uniformity of interpretation.

This Chapter shall be so interpreted and construed as to effectuate its general purpose to make uniform the laws of those states which enact it. (Acts 1952, No. 52, § 39.)

§ 858. Short title.

This Chapter may be cited as the Motor Vehicle Safety Responsibility Law. (Acts 1952, No. 52, § 41.)

PART 1-A. COMPULSORY MOTOR VEHICLE LIABILITY SECURITY.

§ 861. Security required.

A. (1) Every self-propelled motor vehicle registered in this state except those motor vehicles used as agricultural or forest vehicles during seasons when they are not used on the highway, those used primarily for exhibit or kept primarily for use in parades, exhibits, or shows, and lease-bound mobile rig haulers as defined in Subsection D of this Section, shall be covered by an automobile liability policy with liability limits as defined by R.S. 32:900(B)(2) or 900(M), or a binder for same, or by a motor vehicle liability bond as defined by Subsection B of this Section, or by a certificate of the state treasurer stating that cash or securities have been deposited or securitized with said treasurer as provided by Subsection C of this Section, or by a certificate of self-insurance as provided by R.S. 32:1042.

(2) (a) It shall be the duty of the registered owner of a motor vehicle to maintain the security hereinabove required. Failure to maintain said security shall subject the registered owner to the sanctions hereinafter provided in Sections 863, 864, and 865 of this Part.

(b) For the period August 15, 2006, through August 14, 2007, the provisions of this Part shall not apply to water-damaged vehicles as defined by R.S. 32:702, regardless of whether the vehicle is a total loss, if and only if, the registered owner of the water-damaged vehicle applies for a certificate of destruction in accordance with procedures established by the secretary. Such applications shall be processed in a manner similar to that outlined in R.S. 32:707.3.

(3) If the owner or lessee wishes to discontinue the use of a vehicle registered in his name, he shall surrender the vehicle’s license plate to the secretary within ten calendar days of cancellation or, prior to the cancellation, he shall notify the secretary by written statement containing the date of cancellation of liability security on the vehicle, that the vehicle is no longer in use and the intended period of nonuse, and shall have the agent who previously issued the policy of insurance on the vehicle submit an affidavit that the insurance on the vehicle will be cancelled during the period of time that the vehicle will not be in use.

B. “Motor vehicle liability bond” means a bond conditioned:

(1) That the obligor shall, within thirty days after the rendition thereof, satisfy:

(a) (i) All judgments rendered against him or against any person responsible for the operation of the obligor’s motor vehicle with his express or implied consent in actions to recover damages for property damage or for bodily injuries, including death at any time resulting therefrom, and

(ii) Judgments rendered as aforesaid for consequential damages consisting of expenses incurred by a husband, wife, parent, or tutor for medical, nursing, hospital, or surgical services in connection with or on account of such bodily injuries or death sustained during the term of the bond by any person, and

(b) Arising out of the ownership, operation, maintenance, control, or use upon the highways and roads of the state of such motor vehicle,

(2) To the amount or limit of:

(a) Not less than twenty-five thousand dollars for damages to the property of others, and

(b) Not less than fifteen thousand dollars on account of injury to or death of any one person, and

(c) Subject to such limits as respects injury to or death of one person, of not less than thirty thousand dollars on account of any one accident resulting in injury to or death of more than one person.

C. (1) (a) The applicant for registration may, in lieu of procuring a motor vehicle liability bond or policy, deposit with the state treasurer cash in the amount of fifty-five thousand dollars, or otherwise pledge, assign, or securitize, to the satisfaction of the state treasurer on such forms and documents as he shall require, which shall constitute a lien thereon in favor of the treasurer for the liabilities set forth in this Section and authorize him to sell same pursuant to Subparagraph (c) of this Paragraph, bonds, stocks, securities, or other evidences of indebtedness satisfactory to said treasurer of a market value of not less than fifty-five thousand dollars as security for the payment by such applicant or by any person responsible for the operation of such applicant’s motor vehicle with his express or implied consent of all judgments rendered against such applicant or against such person in actions to recover damages to property or for bodily injuries, including death at any time resulting therefrom, and judgments rendered as aforesaid for consequential damages consisting of expenses incurred by a husband, wife, parent, or tutor for medical, nursing, hospital, or surgical services in connection with or on account of such bodily injuries or death sustained during the term of registration by any person and arising out of the ownership, operation, maintenance, control, or use upon the highways and roads of the state of such motor vehicle to the amount or limit of at least twenty-five thousand dollars on account of any such judgment for damages to property or to the amount of fifteen thousand dollars for bodily injury or death to any one person or to the amount of thirty thousand dollars for bodily injury or death to more than one person.

(b) Upon presentation to the state treasurer by an officer qualified to serve civil process of an execution issued on any such judgment against the registrant or other person responsible as aforesaid, the treasurer shall pay, out of the cash deposited by the registrant as herein provided, the amount of the execution, including costs and interest, up to but not in excess of twenty-five thousand dollars for damages to property or fifteen thousand dollars to any one person for damages for bodily injury or death or thirty thousand dollars for bodily injury or death to more than one person.

(c) If the registrant has deposited, or otherwise pledged, assigned, or securitized pursuant to Subparagraph (a) of this Paragraph, bonds, stocks, securities, or other evidences of indebtedness, the state treasurer shall, on presentation of an execution as aforesaid, cause the securities, or such part thereof as may be necessary to satisfy the judgment, to be sold at public auction giving the registrant three days’ notice in writing of the time and place of the sale. From the proceeds of the sale the state treasurer shall, after paying the expenses thereof, satisfy the execution as hereinbefore provided when a cash deposit has been made.

(d) Any sale by or payment upon an execution by the state treasurer in accordance with the provisions of this Section shall discharge him from all official and personal liability whatever to the registrant to the extent of such payment.

(e) The state treasurer shall deposit any cash received under the provisions of this Section in a savings bank or savings department of a trust company or of a national bank within the state.

(f) The depositor shall be entitled to the interest accruing on his deposit and to the income payable on the securities deposited. He may from time to time change such securities with the approval of the state treasurer.

(g) The state treasurer, whenever for any reason the amount of such deposit falls below the amount required by this Section, shall require, at the option of the registrant, the deposit of additional cash or securities up to the amount required by this Section or a motor vehicle liability bond or policy as provided in this Chapter.

(h) Money or securities deposited with the state treasurer under the provisions of this Section shall not be subject to attachment or execution except as provided in this Section.

(2) The state treasurer shall give to the applicant for registration a receipt on a form prescribed by the treasurer for the amount of cash or securities deposited, or pledged, assigned, or securitized by him with the treasurer under this Chapter. The state treasurer shall retain such cash or securities deposited or securitized as aforesaid and shall not deliver or release the lien on the same or the balance thereof to the registrant on his order until the expiration of the time within which actions, the payment of judgments in which are secured by such deposit, may be brought against the registrant or the person responsible for the operation of the registrant’s motor vehicle with his express or implied consent, nor in any case if a written notice is filed with the state treasurer stating that such an action has been brought against the registrant or other person responsible as aforesaid, until payment is made as provided in this Subsection or satisfactory evidence is presented to the treasurer that final disposition of the action has been made.

D. “Lease-bound mobile rig hauler” as used in this Chapter means a winch or crew truck in excess of twenty-six thousand pounds which meets the following description:

(1) The hauler is operated on the highways of Louisiana only for the purpose of hauling mobile workover rigs or any accessories for a mobile workover rig within a ten-mile radius of the operator’s oil and gas lease.

(2) The haulers are covered under a general liability policy, issued by an insurance company authorized to do business in the state, with liability coverage and limits equal to or greater than those defined in R.S. 32:900(B)(2), and such proof of the coverage is provided to the secretary as he may, by rule, require.

E. (1) The owners of motor vehicles registered in other states or jurisdictions that require liability security shall maintain the security and proof thereof as required by their respective state or jurisdiction while the vehicle is operated in this state.

(2) Failure to comply with the requirements of this Subsection shall subject the owner and the operator to the sanctions which are provided in R.S. 32:57 and limitations on recovery of damages provided for in this Part. Owners and operators of any motor vehicle in violation of this Subsection shall be subject to limitation of recovery as provided for in R.S. 32:866.

(3) The commissioner may adopt regulations to provide for the implementation of the provisions of this Subsection. (Added by Acts 1977, No. 115, § 1, eff. July 1, 1978; Amended by Acts 1981, No. 926, § 1, eff. Jan. 1, 1982; Acts 1984, No. 237, § 1; Acts 1985, No. 229, § 1; Acts 1987, No. 616, § 1, eff. July 9, 1987; Acts 1992, No. 830, § 1, eff. July 8, 1992; Acts 1995, No. 301, § 1, eff. June 15, 1995; Acts 2001, No. 227, § 1, eff. Aug. 15, 2001; Acts 2001, No. 883, § 1, eff. Aug. 15, 2001; Acts 2001, No. 1032, § 12, eff. Aug. 15, 2001; Acts 2001, No. 1069, § 1, eff. Aug. 15, 2001; Acts 2006, No. 692, § 1, eff. Aug. 15, 2006; Acts 2008, No. 921, § 1, eff. Jan. 1, 2010; Acts 2011, No. 370, § 2, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 370, in (A)(3), added “he shall surrender the vehicle’s license plate to the secretary within ten calendar days of cancellation or, prior to the cancellation,” deleted “within ten calendar days” following “containing the date,” substituted “will be cancelled” for “has been cancelled” and deleted the former last sentence, which read: “In the alternative, the owner or lessee may surrender the vehicle’s license plate within such time period.”

2008 Amendments. — Acts 2008, No. 921, § 1, effective January 1, 2010, substituted “twenty-five thousand dollars” for “ten thousand dollars” in (B)(2)(a); substituted “Not less than fifteen thousand dollars” for “Of not less than ten thousand dollars” in (B)(2)(b); substituted “thirty thousand dollars” for “twenty thousand dollars” in (B)(2)(c); in (C)(1)(a), substituted “fifty-five thousand dollars” for “thirty thousand dollars” twice, substituted “twenty-five thousand dollars” for “ten thousand dollars,” and substituted “thirty thousand dollars” for “twenty thousand dollars”; and in (C)(1)(b), substituted “twenty-five thousand dollars” for “ten thousand dollars,” substituted “fifteen thousand dollars” for “ten thousand dollars,” and substituted “thirty thousand dollars” for “twenty thousand dollars.”

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute amended an internal section reference in (A)(2)(b), as amended by Acts 2006, No. 692, § 1.

2006 Amendments. — Acts 2006, No. 692, § 1, effective August 15, 2006, added (A)(2)(b).

2001 Amendments. — Acts 2001, No. 227, § 1, effective August 15, 2001, added (E).

Acts 2001, No. 883, § 1, effective August 15, 2001, in (A)(3), inserted “within ten calendar days of cancellation of liability security on the vehicle,” substituted “intended period of nonuse” for “proposed period of nonuse,” and added the last sentence.

Acts 2001, No. 1032, § 12, effective August 15, 2001, substituted “written statement containing the date” for “sworn affidavit” in (A)(3).

Acts 2001, No. 1069, § 1, effective August 15, 2001, inserted “or securitized” following “cash or securities have been deposited or” in (A)(1); in (C)(1)(a), inserted “or other pledge, assign, or securitize, to the satisfaction ... sell same pursuant to Subparagraph (c) of this Paragraph,” and substituted “bonds, stocks, securities, or other evidences” for “or bonds, stocks, or other evidences,” inserted “or otherwise pledged, assigned, or securitized pursuant to Subparagraph (a) of this Paragraph” in (C)(1)(c), substituted “Any sale by or payment upon an execution” for “Any payment upon an execution” in (C)(1)(d), in (C)(2), inserted “or pledged, assigned, or securitized” in the first sentence, and inserted “or securitized” and “or release the lien on” in the second sentence.

Quoted Statutory Material. — Acts 2008, No. 921, § 2, provides that “The provisions of this Act shall become effective on January 1, 2010, and shall apply to new policies issued on or after January 1, 2010. The provisions of this Act shall not apply to policies already existing on January 1, 2010, until the renewal date of such policies.”

CROSS REFERENCES

Louisiana Law. — Automobile, property, casualty, and liability insurance policies; cancellations, see La. R.S. 22:1266.

Low-speed vehicles; safety equipment requirements; exemptions; registration; safety inspections, see La. R.S. 32:300.1.

Sanctions for false declaration; reinstatement fees; revocation of registration; review, see La. R.S. 32:863.

Evidence of compulsory motor vehicle liability security contained in vehicle; enforcement; penalty; fees, see La. R.S. 32:863.1.

Notification of the cancellation or issuance of security; penalties; database development, see La. R.S. 32:863.2.

Criminal sanctions for operating motor vehicle not covered by security, see La. R.S. 32:865.

Security and proof of financial responsibility required unless evidence of insurance; when security determined; suspension; exception, see La. R.S. 32:872.

Criteria for making awards; prohibitions; authority to deny or reduce awards, see La. R.S. 46:1809.

Exemption from registration; nonresident military personnel, see La. R.S. 47:502.2.

Municipal Law. — Motor vehicle inspection bureau > general authority. New Orleans Code of Ordinance § 154-1342.
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CIVIL PROCEDURE

• Removal

•• Proceedings

••• General Overview. — Remand of a removal was granted where plaintiffs uninsured motorist insurer did not properly join in the removal, because the bus company allegedly responsibile for plaintiff’s damages maintained self-insurance up to prescribed limits, and the plaintiffs could have maintained an action directly against their uninsured motorist insurance company, so the insurance company was not a nominally-joined defendant. Jacob v. Greyhound Lines, Inc., 2002 U.S. Dist. LEXIS 20125 (Oct. 21, 2002).

GOVERNMENTS

• Legislation

•• Interpretation. — Insurer did not violate a public policy contained in the Compulsory Motor Vehicle Liability Security Law, La. Rev. Stat. Ann. § 32:861 et seq., by contractually excluding liability that resulted from the maintenance or use of a non-owned motorized vehicle with less than four wheels (such as a motorcycle) because the onus was on a vehicle owner and not the insurer to provide minimum liability coverage under La. Rev. Stat. Ann. §§ 32:1(40) and 32:900(B)(2). Gunn v. Automotive Casualty Ins. Co., 614 So. 2d 154, 1993 La. App. LEXIS 387 (Feb. 3, 1993).

INSURANCE LAW

• Claims & Contracts

•• Premiums

••• General Overview. — In an action under a car rental contract and La. Rev. Stat. Ann. § 22:1406(D)(2) (now La. Rev. Stat. Ann. § 22:680) to recover for injuries sustained when the lessee was involved in an accident, the provisions of La. Rev. Stat. Ann. § 32:861 required a finding that the lessor “issued” the statutorily required liabiility coverage to the authorized driver. Puckett v. Hertz Corp., 535 So. 2d 511, 1988 La. App. LEXIS 2491 (Nov. 30, 1988).

• Motor Vehicle Insurance

•• Coverage

••• General Overview. — The business use exclusion in an insurance policy contravenes the purpose of the Louisiana Motor Vehicle Safety Responsibility Law and La. Rev. Stat. Ann. § 22:655(D) and undermines the intent and purpose of the statutory scheme to attach financial protection to the vehicle regardless of the purpose for which the vehicle is being operated and to benefit injured persons; further, if the court were to sanction the exclusion at issue, motorists would be allowed to drive in and out of coverage, depending on the purpose of a particular excursion, which would wreak havoc on the legislature’s goal in enacting an orderly and comprehensive scheme designed for the protection of injured victims of careless drivers. Marcus v. Hanover Ins. Co., 740 So. 2d 603, 1999 La. LEXIS 1606 (June 4, 1999).

Because the lessor chose to satisfy La. Rev. Stat. Ann. § 32:861 by obtaining a self-insurance certificate, it did not have to provide omnibus coverage; however, based its relationship with the lessee it was still liable. Aisole v. Dean, 574 So. 2d 1248, 1991 La. LEXIS 201 (Jan. 28, 1991).

Where the minor driver’s use of his mother’s vehicle during his employment was permissive, the insurance policy covered an accident that occurred during the use of the vehicle for work, as the policy exclusion for employment use was in conflict with compulsive liability requirements of La. Rev. Stat. Ann. § 32:861(A)(1), La. Rev. Stat. Ann. § 32:900(B)(2). Stanfel v. Shelton, 563 So. 2d 410, 1990 La. App. LEXIS 1519 (May 30, 1990).

••• Compulsory Coverage

•••• General Overview. — Louisiana’s “no pay, no play” law, La. Rev. Stat. Ann. § 32:861 et seq., the Compulsory Motor Vehicle Safety Law, applied only to vehicles registered in Louisiana; thus, those statutes did not limit an out-of-state driver’s recovery for personal injuries against an insurer and a driver. Gann v. Cucullu, 2002 U.S. Dist. LEXIS 21603 (Nov. 6, 2002).

While La. R.S. 32:1717, which requires tow truck operators to have insurance, is not part of the Louisiana Compulsory Motor Vehicle Liability Security Law, La. R.S 32:861 et seq., it is still compulsory in nature and purpose, and in a wrongful death action against a tow truck operator, the policy issued by the insurer was reformed by the court to afford that much insurance coverage. Ferguson v. Plummer’s Towing & Recovery, Inc., 753 So. 2d 398, 2000 La. App. LEXIS 320 (Feb. 18, 2000).

La. Rev. Stat. Ann. § 32:681 requires every motor vehicle registered in Louisiana, with limited exceptions, to be covered by an automobile liability policy. Knockum v. Lewis, 747 So. 2d 1289, 1999 La. App. LEXIS 3752 (Dec. 28, 1999), writ denied by La. 2000-0231, 758 So. 2d 153, 2000 La. LEXIS 895 (La. Mar. 24, 2000).

Public policy and La. Rev. Stat. Ann. § 32:861 did not prohibit an owner of a vehicle, who purchased liability on a vehicle, from excluding himself from coverage. Smyre v. Progressive Sec. Ins. Co., 726 So. 2d 984, 1998 La. App. LEXIS 3662 (Dec. 16, 1998), writ denied by La. 99-0139, 745 So. 2d 14, 1999 La. LEXIS 1635 (La. June 4, 1999).

La. Rev. Stat. Ann. § 32:861(A) does not require that a liability insurance policy provide coverage to the name insured for all risks while driving a non-owned vehicle. Dees v. National Sec. Fire & Cas. Ins. Co., 707 So. 2d 137, 1998 La. App. LEXIS 188 (Feb. 11, 1998).

In an action for declaratory judgment alleging that an insurer’s policy did not afford coverage because it excluded coverage to unlicensed drivers, every motor vehicle operated had to be covered with liability insurance or a vehicle liability bond. American Deposit Ins. Co. v. Gillespie, 684 So. 2d 561, 1996 La. App. LEXIS 2897 (Nov. 27, 1996), overruled by Adams v. Thomas, La. 98-2003, 729 So. 2d 1041, 1999 La. LEXIS 980 (La. Apr. 13, 1999), limited by Mayer v. Laniri, La. App. 97-2535, 712 So. 2d 533, 1998 La. App. LEXIS 558 (La.App. 4 Cir. Mar. 11, 1998).

Pursuant to La. Rev. Stat. Ann. § 32:861 et seq., and particularly La. Rev. Stat. Ann. §§ 32:863 through 32:865, use of the phrases “owner or lessee,” “applicant,” and “owner or owner’s lessee” indicated that the legislature intended that the duty of obtaining and maintaining liability insurance fell upon the appropriate person in a given situation; where a lease clearly stated that the lessee was to procure and maintain insurance on the vehicle, the duty of complying with the insurance requirements of the statutes fell to the lessee. Niven v. Boston Old Colony Ins. Co., 646 So. 2d 1108, 1994 La. App. LEXIS 3144 (Nov. 16, 1994), writ of certiorari denied by La. 94-3067, 649 So. 2d 422, 1995 La. LEXIS 566 (La. Feb. 9, 1995).

Neither La. Rev. Stat. Ann. §§ 32:861, 32:900, nor 22:655 mandated coverage for a truck lessee under a policy issued to the truck lessor; the policy expressly excluded the truck lessee from coverage and that exclusion was sanctioned by La. Rev. Stat. Ann. § 32:1041, which provided that a lessor was not required to furnish proof of financial responsibility to satisfy a judgment rendered against the lessee. Breaux v. Claudel, 640 So. 2d 744, 1994 La. App. LEXIS 1707 (June 1, 1994).

Business use exclusion in an automobile insurance policy did not violate public policy or conflict with the compulsory liability insurance and omnibus coverage requirements provided in La. Rev. Stat. Ann. §§ 32:861(A), 32:900(B)(2). Parker v. American Guar. & Liab. Ins. Co., 637 So. 2d 788, 1994 La. App. LEXIS 1742 (May 20, 1994).

Provision in a vehicle insurance policy that excluded coverage for the permissive use of a covered vehicle was void under the Compulsory Insurance Law, La. Rev. Stat. Ann. § 32:861; policy was reformed to make available to the permissive user the full policy limits, including the limits for uninsured motorist coverage, just as if the insured had been driving the vehicle at the time of the accident. Threatts v. Derousselle, 636 So. 2d 276, 1994 La. App. LEXIS 975 (Apr. 6, 1994), overruled by Marcus v. Hanover Ins. Co., La. 98-2040, 740 So. 2d 603, 1999 La. LEXIS 1606 (La. June 9, 1999).

In plaintiff’s action against an insurer who provided coverage on a vehicle operated by another driver who was not the owner and who was involved in an accident with plaintiff, plaintiff failed to introduce evidence to show that the other driver had the vehicle owner’s permission to use the vehicle; therefore, the insurer was not liable. Mercadel v. Tran, 635 So. 2d 438, 1994 La. App. LEXIS 742 (Mar. 29, 1994).

Mandatory omnibus coverage provision of the Louisiana Compulsory Motor Vehicle Liability Security Law, La. Rev. Stat. Ann. § 32:861 et seq., supersedes a liability insurance policy endorsement which excludes coverage for a named driver. Edwards v. Automotive Casualty Ins. Co., 634 So. 2d 1278, 1994 La. App. LEXIS 516 (Mar. 2, 1994), writ of certiorari denied by La. 94-0804, 637 So. 2d 1055, 1994 La. LEXIS 1178 (La. May 6, 1994).

Automobile rental agency that was certified self-insured pursuant to La. Rev. Stat. Ann. § 32:861(A)(1) was not obligated to offer uninsured/underinsured motorist coverage to a lessee under the Louisiana Compulsory Motor Vehicle Liability Security Law, La. Rev. Stat. Ann. § 32:861 et seq., and La. Rev. Stat. Ann. § 22:1406(D) (now La. Rev. Stat. Ann. § 22:680), because the agency did not offer liability insurance. Delaney v. Agency Rent-A-Car, Inc., 616 So. 2d 869, 1993 La. App. LEXIS 1435 (Apr. 7, 1993).

Automobile rental agency was permitted to delegate to a lessor the duty to provide liability coverage under La. Rev. Stat. Ann. § 32:1041 and the Louisiana Compulsory Motor Vehicle Liability Security Law, La. Rev. Stat. Ann. § 32:861 et seq. Delaney v. Agency Rent-A-Car, Inc., 616 So. 2d 869, 1993 La. App. LEXIS 1435 (Apr. 7, 1993).

Insurer did not violate a public policy contained in the Compulsory Motor Vehicle Liability Security Law, La. Rev. Stat. Ann. § 32:861 et seq., by contractually excluding liability that resulted from the maintenance or use of a non-owned motorized vehicle with less than four wheels (such as a motorcycle) because the onus was on a vehicle owner and not the insurer to provide minimum liability coverage under La. Rev. Stat. Ann. §§ 32:1(40) and 32:900(B)(2). Gunn v. Automotive Casualty Ins. Co., 614 So. 2d 154, 1993 La. App. LEXIS 387 (Feb. 3, 1993).

An automobile liability insurance policy provision, excluding from liability coverage a specific class of victim who was entitled by law to recover for a tortfeasor’s negligence except for their relationship to a person who was insured under the policy, failed to comport with the statutory policy under La. Rev. Stat. Ann. § 32:861. Pitcher v. Pitcher, 607 So. 2d 838, 1992 La. App. LEXIS 2962 (Oct. 16, 1992).

In a suit arising from a collision between the injured driver’s vehicle and the owner’s vehicle, summary judgment for the owner’s insurer on the grounds that it was not liable for damages caused by the third-party driver of the owner’s vehicle because the third-party was an excluded driver, was improper; the statutory omnibus coverage provision, La. Rev. Stat. Ann. § 32:861, overrode or superceded a policy provision or endorsement excluding a named driver up to the statutory ceiling for compulsory liability insurance set forth in La. Rev. Stat. Ann. § 32:900(B)(2). Raimer v. New England Ins. Co., 595 So. 2d 1218, 1992 La. App. LEXIS 590 (Mar. 11, 1992).

Exclusion in a policy which denied coverage for liability arising when the insured’s car was being repaired was unenforceable and violated La. Rev. Stat. Ann. § 32:900 that mandated compulsory insurance for any driver who used insured’s car with his permission; the trial court properly reformed the policy up to the minimal amount required by the Compulsory Motor Vehicle Liability Security Law, La. Rev. Stat. Ann. § 32:861 et seq. Arnaud v. Commercial Union Ins. Co., 594 So. 2d 992, 1992 La. App. LEXIS 477 (Feb. 12, 1992), writ of certiorari denied by 604 So. 2d 994, 1992 La. LEXIS 2795 (La. 1992).

Insurance guaranty association was not required to pay an insolvent insurer’s policy benefits to a personal injury claimant where the policy contained an exclusion for an insured’s intentional conduct; the exclusion did not violate the requirements of La. Rev. Stat. Ann. §§ 32:861(A)(1) and 32:900(B)(2) of the Louisiana Motor Vehicle Safety Responsibility Law because there was a well established public policy that a person cannot insure himself against his own intentional acts causing injury to others. Williams v. Diggs, 593 So. 2d 385, 1991 La. App. LEXIS 3640 (Dec. 27, 1991).

Policy’s exclusion of coverage for “fellow employees” of the driver of a rental car violated the Compulsory Motor Vehicle Liability Security Act, La. Rev. Stat. Ann. § 32:861 et seq., because the exclusion resulted in the vehicle not providing mandatory liability coverage. Akers v. Avis Rent-A-Car, 587 So. 2d 831, 1991 La. App. LEXIS 2730 (Oct. 15, 1991), writ of certiorari denied by 592 So. 2d 1299, 1992 La. LEXIS 626 (La. 1992).

Business use exclusion in a motor vehicle liability insurance policy did not conflict with the state’s Compulsory Motor Vehicle Liability Security Act, which required that every motor vehicle be covered by a policy of automobile insurance, because the policy excluded a specific risk rather than excluding all permissive users. Morris v. American Sur. & Fid. Ins. Co., 573 So. 2d 1227, 1991 La. App. LEXIS 21 (Jan. 17, 1991), overruled by Marcus v. Hanover Ins. Co., La. 98-2040, 740 So. 2d 603, 1999 La. LEXIS 1606 (La. June 9, 1999).

Auto mechanic who was involved in an accident while driving an insured car, with the owner’s permission, was entitled to coverage for the injuries that he sustained in the accident notwithstanding the policy’s “automobile business” exclusion because the exclusion conflicted with the public policy set forth in the compulsory liability law, La. Rev. Stat. Ann. § 32:861 et seq. Rudison v. Richard, 526 So. 2d 369, 1988 La. App. LEXIS 1063 (May 12, 1988).

Insurer could not circumvent the law requiring that all motor vehicles registered in the state must be covered by liability insurance or the owner must be certified as self-insured, La. Rev. Stat. Ann. § 32:861, by insertion of a deductibility rider equaling the coverage. Jones v. American Fire-Indemnity Ins. Co., 442 So. 2d 772, 1983 La. App. LEXIS 9753 (Nov. 29, 1983).

Statutory omnibus coverage provision of the Compulsory Motor Vehicle Liability Security Law negated an endorsement that attempted to exclude a named driver from coverage in an employer’s automobile insurance coverage. Fields v. Western Preferred Casualty Co., 437 So. 2d 344, 1983 La. App. LEXIS 9115 (Aug. 15, 1983), writ of certiorari denied by 440 So. 2d 528, 1983 La. LEXIS 11971 (La. 1983), writ of certiorari denied by 440 So. 2d 754, 1983 La. LEXIS 11980 (La. 1983).

••• No-Fault Coverage

•••• Personal Injury Protection

••••• General Overview. — While La. R.S. 32:1717, which requires tow truck operators to have insurance, is not part of the Louisiana Compulsory Motor Vehicle Liability Security Law, La. R.S 32:861 et seq., it is still compulsory in nature and purpose, and in a wrongful death action against a tow truck operator, the policy issued by the insurer was reformed by the court to afford that much insurance coverage. Ferguson v. Plummer’s Towing & Recovery, Inc., 753 So. 2d 398, 2000 La. App. LEXIS 320 (Feb. 18, 2000).

Although the term “death” was not mentioned in the policy, a court concluded that the term “bodily injury” included death, and that the policy had express limits upon the coverage which were in sync with the law of the jurisdiction where the accident occurred pursuant to La. Rev. Stat. § 32:861 and La. Rev. Stat. § 32:900(B)(2), which required limits of $10,000 for bodily injury to or death of one person, $20,000 for bodily injury to or death of two or more persons, and $10,000 for bodily injury to or destruction of property of others. Ealy v. Hertz Corp., 630 So. 2d 857, 1993 La. App. LEXIS 4069 (Dec. 29, 1993), writ of certiorari denied by La. 94-0074, 635 So. 2d 236, 1994 La. LEXIS 785 (La. Mar. 25, 1994).

••• Property

•••• General Overview. — Failure of a vehicle owner to de-register the vehicle under La. Rev. Stat. Ann. § 32:861(A)(3) does not deprive the owner of the right to recover property damage caused to the vehicle when parked. Gibbs v. State Farm Mut. Auto. Ins. Co., 746 So. 2d 685, 1999 La. App. LEXIS 2823 (Oct. 13, 1999), writ denied by La. 1999-3234, 753 So. 2d 220, 2000 La. LEXIS 134 (La. Jan. 14, 2000).

••• Uninsured Motorists

•••• General Overview. — Personal injury victim’s auto insurer was entitled to summary judgment dismissing an auto accident case brought against a city because vehicles owned by a self-insurer were excluded from the policy definition of an uninsured motor vehicle; the city, as a government entity exempt from providing a certificate of self-insurance under this section, had the same status as a possessor of a certificate of self-insurance under La. Rev. Stat. Ann. § 32:861(A)(1) and was a self-insurer as defined in La. Rev. Stat. Ann. § 22:1406(D)(3) (now La. Rev. Stat. Ann. § 22:680). Plumb v. City of New Orleans, 854 So. 2d 426, 2003 La. App. LEXIS 2290 (Aug. 6, 2003).

Remand of a removal was granted where plaintiffs uninsured motorist insurer did not properly join in the removal, because the bus company allegedly responsibile for plaintiff’s damages maintained self-insurance up to prescribed limits, and the plaintiffs could have maintained an action directly against their uninsured motorist insurance company, so the insurance company was not a nominally-joined defendant. Jacob v. Greyhound Lines, Inc., 2002 U.S. Dist. LEXIS 20125 (Oct. 21, 2002).

La. Rev. Stat. Ann. § 22:1406(D) (now La. Rev. Stat. Ann. § 22:680) and La. Rev. Stat. Ann. § 32:861, when read together, lead to no other conclusion except that there must be a policy of insurance in effect in order to trigger the requirement of uninsured motorist coverage. Melerine v. Boba, 664 So. 2d 148, 1995 La. App. LEXIS 2547 (Oct. 12, 1995), writ of certiorari denied by La. 96-0197, 669 So. 2d 418, 1996 La. LEXIS 824 (La. Mar. 15, 1996).

Provision in a vehicle insurance policy that excluded coverage for the permissive use of a covered vehicle was void under the Compulsory Insurance Law, La. Rev. Stat. Ann. § 32:861; policy was reformed to make available to the permissive user the full policy limits, including the limits for uninsured motorist coverage, just as if the insured had been driving the vehicle at the time of the accident. Threatts v. Derousselle, 636 So. 2d 276, 1994 La. App. LEXIS 975 (Apr. 6, 1994), overruled by Marcus v. Hanover Ins. Co., La. 98-2040, 740 So. 2d 603, 1999 La. LEXIS 1606 (La. June 9, 1999).

Automobile rental agency that was certified self-insured pursuant to La. Rev. Stat. Ann. § 32:861(A)(1) was not obligated to offer uninsured/underinsured motorist coverage to a lessee under the Louisiana Compulsory Motor Vehicle Liability Security Law, La. Rev. Stat. Ann. § 32:861 et seq., and La. Rev. Stat. Ann. § 22:1406(D) (now La. Rev. Stat. Ann. § 22:680), because the agency did not offer liability insurance. Delaney v. Agency Rent-A-Car, Inc., 616 So. 2d 869, 1993 La. App. LEXIS 1435 (Apr. 7, 1993).

In an action under a car rental contract and La. Rev. Stat. Ann. § 22:1406(D)(2) (now La. Rev. Stat. Ann. § 22:680) to recover for injuries sustained when the lessee was involved in an accident, the provisions of La. Rev. Stat. Ann. § 32:861 required a finding that the lessor “issued” the statutorily required liabiility coverage to the authorized driver. Puckett v. Hertz Corp., 535 So. 2d 511, 1988 La. App. LEXIS 2491 (Nov. 30, 1988).

•• Exclusions

••• General Overview. — It is the responsibility of the registered owner of a vehicle to maintain the minimum liability coverage required by law for that vehicle pursuant to La. Rev. Stat. Ann. §§ 32:861(A)(2) and 32:900(B), and the insurer is not required to provide blanket coverage for all non-owned motor vehicles that the insured may drive, and may reasonably limit coverage for non-owned vehicles without violating public policy. Kinchen v. Lewis, 844 So. 2d 36, 2003 La. App. LEXIS 170 (Feb. 3, 2003), writ denied by La. 2003-0648, 842 So. 2d 1106, 2003 La. LEXIS 1486 (La. May 2, 2003), writ denied by La. 2003-0674, 842 So. 2d 1108, 2003 La. LEXIS 1493 (La. May 2, 2003).

Business use exclusion in an automobile insurance policy did not violate public policy or conflict with the compulsory liability insurance and omnibus coverage requirements provided in La. Rev. Stat. Ann. §§ 32:861(A), 32:900(B)(2). Parker v. American Guar. & Liab. Ins. Co., 637 So. 2d 788, 1994 La. App. LEXIS 1742 (May 20, 1994).

Insurer did not violate a public policy contained in the Compulsory Motor Vehicle Liability Security Law, La. Rev. Stat. Ann. § 32:861 et seq., by contractually excluding liability that resulted from the maintenance or use of a non-owned motorized vehicle with less than four wheels (such as a motorcycle) because the onus was on a vehicle owner and not the insurer to provide minimum liability coverage under La. Rev. Stat. Ann. §§ 32:1(40) and 32:900(B)(2). Gunn v. Automotive Casualty Ins. Co., 614 So. 2d 154, 1993 La. App. LEXIS 387 (Feb. 3, 1993).

Exclusion in a policy which denied coverage for liability arising when the insured’s car was being repaired was unenforceable and violated La. Rev. Stat. Ann. § 32:900 that mandated compulsory insurance for any driver who used insured’s car with his permission; the trial court properly reformed the policy up to the minimal amount required by the Compulsory Motor Vehicle Liability Security Law, La. Rev. Stat. Ann. § 32:861 et seq. Arnaud v. Commercial Union Ins. Co., 594 So. 2d 992, 1992 La. App. LEXIS 477 (Feb. 12, 1992), writ of certiorari denied by 604 So. 2d 994, 1992 La. LEXIS 2795 (La. 1992).

Insurance guaranty association was not required to pay an insolvent insurer’s policy benefits to a personal injury claimant where the policy contained an exclusion for an insured’s intentional conduct; the exclusion did not violate the requirements of La. Rev. Stat. Ann. §§ 32:861(A)(1) and 32:900(B)(2) of the Louisiana Motor Vehicle Safety Responsibility Law because there was a well established public policy that a person cannot insure himself against his own intentional acts causing injury to others. Williams v. Diggs, 593 So. 2d 385, 1991 La. App. LEXIS 3640 (Dec. 27, 1991).

Policy’s exclusion of coverage for “fellow employees” of the driver of a rental car violated the Compulsory Motor Vehicle Liability Security Act, La. Rev. Stat. Ann. § 32:861 et seq., because the exclusion resulted in the vehicle not providing mandatory liability coverage. Akers v. Avis Rent-A-Car, 587 So. 2d 831, 1991 La. App. LEXIS 2730 (Oct. 15, 1991), writ of certiorari denied by 592 So. 2d 1299, 1992 La. LEXIS 626 (La. 1992).

••• Household Members. — Grant of summary judgment in favor of the insured was proper where La. Rev. Stat. Ann. §§ 32:861 and 32:900 specifically allowed an insured to exclude a child who was a resident of the same household as the named insured and the fact that the insured specifically excluded her son from her policy did not change the fact that she obtained a liability policy in conformity with La. Rev. Stat. Ann. § 32:900, nor did it alter her compliance with the compulsory motor vehicle liability security law. Bryant v. United Servs. Auto. Ass’n, 862 So. 2d 446, 2003 La. App. LEXIS 3349 (Dec. 10, 2003), reversed by, remanded by La. 03-3491, 881 So. 2d 1214, 2004 La. LEXIS 2558 (La. Sept. 9, 2004).

Named driver exclusion endorsement in a policy of insurance will apply even in light of the statutory requirement, contained in La. Rev. Stat. Ann. § 32:900L, that the excluded person be a resident of the same household in order to bypass the omnibus coverage requirement of La. Rev. Stat. Ann. § 32:861 and § La. Rev. Stat. Ann. 32:900. Joseph v. Dickerson, 754 So. 2d 912, 2000 La. LEXIS 110 (Jan. 19, 2000).

Public policy and La. Rev. Stat. Ann. § 32:861 did not prohibit an owner of a vehicle, who purchased liability on a vehicle, from excluding himself from coverage. Smyre v. Progressive Sec. Ins. Co., 726 So. 2d 984, 1998 La. App. LEXIS 3662 (Dec. 16, 1998), writ denied by La. 99-0139, 745 So. 2d 14, 1999 La. LEXIS 1635 (La. June 4, 1999).

•• Limitations on Liability

••• General Overview. — When customer driving a car loaned to her by an auto dealer failed to show that she did not have automobile liability insurance, and thus was in violation of La. Rev. Stat. Ann. § 32:861 and/or La. Rev. Stat. § 32:900, the customer was not an insured within the definition of the dealer’s policy, and the policy’s provision that it provided liability coverage when a customer’s insurance was inadequate to satisfy the minimum requirements of law complied with the minimum standard required by § 32:900. Goodwin v. Western Heritage Ins. Co., 880 So. 2d 985, 2004 La. App. LEXIS 1969 (Aug. 18, 2004), writ denied by La. 2004-2320, 888 So. 2d 231, 2004 La. LEXIS 3670 (La. Nov. 24, 2004).

•• Obligations

••• General Overview. — Pursuant to La. Rev. Stat. Ann. § 32:861 et seq., and particularly La. Rev. Stat. Ann. §§ 32:863 through 32:865, use of the phrases “owner or lessee,” “applicant,” and “owner or owner’s lessee” indicated that the legislature intended that the duty of obtaining and maintaining liability insurance fell upon the appropriate person in a given situation; where a lease clearly stated that the lessee was to procure and maintain insurance on the vehicle, the duty of complying with the insurance requirements of the statutes fell to the lessee. Niven v. Boston Old Colony Ins. Co., 646 So. 2d 1108, 1994 La. App. LEXIS 3144 (Nov. 16, 1994), writ of certiorari denied by La. 94-3067, 649 So. 2d 422, 1995 La. LEXIS 566 (La. Feb. 9, 1995).

•• Vehicle Ownership

••• General Overview. — It is the responsibility of the registered owner of a vehicle to maintain the minimum liability coverage required by law for that vehicle pursuant to La. Rev. Stat. Ann. §§ 32:861(A)(2) and 32:900(B), and the insurer is not required to provide blanket coverage for all non-owned motor vehicles that the insured may drive, and may reasonably limit coverage for non-owned vehicles without violating public policy. Kinchen v. Lewis, 844 So. 2d 36, 2003 La. App. LEXIS 170 (Feb. 3, 2003), writ denied by La. 2003-0648, 842 So. 2d 1106, 2003 La. LEXIS 1486 (La. May 2, 2003), writ denied by La. 2003-0674, 842 So. 2d 1108, 2003 La. LEXIS 1493 (La. May 2, 2003).

Neither La. Rev. Stat. Ann. §§ 32:861, 32:900, nor 22:655 mandated coverage for a truck lessee under a policy issued to the truck lessor; the policy expressly excluded the truck lessee from coverage and that exclusion was sanctioned by La. Rev. Stat. Ann. § 32:1041, which provided that a lessor was not required to furnish proof of financial responsibility to satisfy a judgment rendered against the lessee. Breaux v. Claudel, 640 So. 2d 744, 1994 La. App. LEXIS 1707 (June 1, 1994).

•• Vehicle Use

••• General Overview. — The business use exclusion in an insurance policy contravenes the purpose of the Louisiana Motor Vehicle Safety Responsibility Law and La. Rev. Stat. Ann. § 22:655(D) and undermines the intent and purpose of the statutory scheme to attach financial protection to the vehicle regardless of the purpose for which the vehicle is being operated and to benefit injured persons; further, if the court were to sanction the exclusion at issue, motorists would be allowed to drive in and out of coverage, depending on the purpose of a particular excursion, which would wreak havoc on the legislature’s goal in enacting an orderly and comprehensive scheme designed for the protection of injured victims of careless drivers. Marcus v. Hanover Ins. Co., 740 So. 2d 603, 1999 La. LEXIS 1606 (June 4, 1999).

••• Permissive Users

•••• General Overview. — Because the employee had initial permission to use the vehicle and to remove the vehicle from the airport’s premises, the permission continued at the time of the accident where the permission was not withdrawn and the vehicle was not stolen. Manzella v. Doe, 664 So. 2d 398, 1995 La. LEXIS 3258 (Dec. 8, 1995), remanded by 1996 La. LEXIS 172 (La. Jan. 30, 1996).

Provision in a vehicle insurance policy that excluded coverage for the permissive use of a covered vehicle was void under the Compulsory Insurance Law, La. Rev. Stat. Ann. § 32:861; policy was reformed to make available to the permissive user the full policy limits, including the limits for uninsured motorist coverage, just as if the insured had been driving the vehicle at the time of the accident. Threatts v. Derousselle, 636 So. 2d 276, 1994 La. App. LEXIS 975 (Apr. 6, 1994), overruled by Marcus v. Hanover Ins. Co., La. 98-2040, 740 So. 2d 603, 1999 La. LEXIS 1606 (La. June 9, 1999).

In plaintiff’s action against an insurer who provided coverage on a vehicle operated by another driver who was not the owner and who was involved in an accident with plaintiff, plaintiff failed to introduce evidence to show that the other driver had the vehicle owner’s permission to use the vehicle; therefore, the insurer was not liable. Mercadel v. Tran, 635 So. 2d 438, 1994 La. App. LEXIS 742 (Mar. 29, 1994).

TORTS

• Damages

•• Compensatory Damages

••• General Overview. — Louisiana’s “no pay, no play” law, La. Rev. Stat. Ann. § 32:861 et seq., the Compulsory Motor Vehicle Safety Law, applied only to vehicles registered in Louisiana; thus, those statutes did not limit an out-of-state driver’s recovery for personal injuries against an insurer and a driver. Gann v. Cucullu, 2002 U.S. Dist. LEXIS 21603 (Nov. 6, 2002).

• Transportation Torts

•• Motor Vehicles. — La. Rev. Stat. Ann. § 32:861(A) provided no basis for the lessor’s civil liability to the injured person in the latter’s suit to recover for injuries sustained when he was rear-ended by the lessor’s car; hence, on appeal the court reversed the judgment rendered against the lessor. Dickerson v. Boom, Inc., 532 So. 2d 814, 1988 La. App. LEXIS 1908 (Sept. 29, 1988).

TRANSPORTATION LAW

• Private Vehicles

•• Vehicle Registration

••• General Overview. — Failure of a vehicle owner to de-register the vehicle under La. Rev. Stat. Ann. § 32:861(A)(3) does not deprive the owner of the right to recover property damage caused to the vehicle when parked. Gibbs v. State Farm Mut. Auto. Ins. Co., 746 So. 2d 685, 1999 La. App. LEXIS 2823 (Oct. 13, 1999), writ denied by La. 1999-3234, 753 So. 2d 220, 2000 La. LEXIS 134 (La. Jan. 14, 2000).

ADMINISTRATIVE LAW & DECISIONS

Administrative Code. — Insurance > Maintenance of Compulsory Motor Vehicle Liability Security. LAC 37::VII.123.

Attorney General. — Law enforcement officers may issue citations to persons failing to secure automobile liability insurance required by R.S. 32:861 et. seq. The fine for riding a motorcycle without a helmet is not more than one hundred dollars or imprisonment for not more than thirty days or both under R.S. 32:57., OPINION No. 82-26, La. Atty. Gen. Op. No. 1982-26; 1982 La. AG LEXIS 713.

Vehicles owned by municipality are subject to the compulsory Motor vehicle Liability Security Laws., OPINION No. 86-369, La. Atty. Gen. Op. No. 1986-369; 1986 La. AG LEXIS 406.

Liability insurance companies cannot limit their liability for attorneys’ fees and costs by special endorsement to a policy of liability insurance and the Commissioner of Insurance should not approve such an endorsement. Attorneys’ fees and costs also cannot reduce the face amount of a policy of liability insurance, particularly a minimum limits policy of automobile liability insurance., OPINION NUMBER 88-193, La. Atty. Gen. Op. No. 1988-193; 1988 La. AG LEXIS 223.

Re: Opinion Request regarding R.S. 32:774(I) [Repealed], OPINION No. 92-224, La. Atty. Gen. Op. No. 1992-224; 1992 La. AG LEXIS 168.

An owner of a motor vehicle is allowed ten days grace period after having the license plate removed for lack of insurance or proof thereof before he must refrain from use of the vehicle., OPINION NUMBER 95-377, La. Atty. Gen. Op. No. 1995-377; 1995 La. AG LEXIS 374.

R.S. 32:861; R.S. 32:900(M), OPINION NUMBER 96-38, La. Atty. Gen. Op. No. 1996-38; 1996 La. AG LEXIS 190.

TREATISES AND LAW REVIEWS

Louisiana Treatises. — 1-7 Louisiana Tort Law § 7.02 > Chapter 7 DAMAGES > § 7.02 Compensatory Damages.

General Treatises. — No-Fault & Uninsured Motorist Auto Insurance § 1.10 > Approaching a No-Fault or Uninsured Motorist Claim > Basic Features of Liability Coverage.

Louisiana Law Reviews. — Article: Obligations. 46 La. L. Rev. 595 (January, 1986).

Note: Ross v. La Coste De Monterville: An Unwarranted Extension of Strict Liability for the Act of Things. 48 La. L. Rev. 1285 (May, 1988).

Article: Not Endowed by Their Creator: State Mandated Expenses of Louisiana Parish Governing Bodies. 50 La. L. Rev. 635 (March, 1990).

Article: Insurance. 52 La. L. Rev. 527 (January, 1992).

Developments in the Law, 1983-84: A Faculty Symposium: Insurance. 45 La. L. Rev. 325 (November, 1984).

Article: Developments in the Law, 1985-1986 — Part Ii Insurance Law. 47 La. L. Rev. 511 (January, 1987).

Article: Insurance Law. 50 La. L. Rev. 247 (November, 1989).

Insurance. 53 La. L. Rev. 809 (January, 1993).

Recent Development: Rpm Pizza, Inc. v. Automotive Casualty Insurance Co.: Automobile Exclusions and Louisiana’s Compulsory Insurance Law. 67 Tul. L. Rev. 1290 (March, 1993).

Recent Development: Marcus v. Hanover Insurance Co.: The Louisiana Supreme Court Invalidates the “Business Use” Exclusion as Contrary to Compulsory Automobile Liability Insurance Laws. 74 Tul. L. Rev. 1579 (March, 2000).

Article: Joint and Several Tort Liability in the Louisiana Civil Law — Requiem for a Mocking Bird? 44 Loy. L. Rev. 703 (Winter, 1999).

Article: Joint and Several Tort Liability in the Louisiana Civil Law —Requiem for a Mocking Bird? 44 Loy. L. Rev. 221 (Summer, 1998).

Casenote: Williams v. Watson: A Deal Is a Deal — The Louisiana Supreme Court Upholds the Longstanding Concept of Freedom to Contract in Insurance Policies. 48 Loy. L. Rev. 353 (Summer, 2002).

§ 861.1. Security required; exemption for active duty overseas.

A. The registered owner of a motor vehicle who is a member of the armed services is exempt from the provisions of Chapter 5 of this Title, while on active duty overseas, provided the owner notifies the commissioner that he wishes to discontinue the use of a vehicle registered in his name by notarized affidavit within fifteen business days of cancellation of liability security on the vehicle. Such affidavit shall set forth the date upon which the vehicle will no longer be in use, the intended period of nonuse, and site storage address of the vehicle. The owner shall attach a copy of his orders to active duty overseas to his notarized affidavit.

B. This exemption terminates on the final date of nonuse as set forth in the affidavit or upon a subsequent report of liability security on the vehicle to the office of motor vehicles, whichever occurs first. (Acts 2010, No. 330, § 1, eff. Aug. 15, 2010.)

§ 862. Proof of compliance.

A. As used in this Section, the phrase “proof of compliance” means proof of compliance with the requirements of the Motor Vehicle Safety Responsibility Law, R.S. 32:851 et seq., and the rules adopted under that law.

B. (1) The commissioner shall adopt rules to implement the provisions of this Section. The rules shall provide that documentation of insurance or other security shall be required for proof of compliance. The rules shall require that the original, a photocopy, or an image displayed on a mobile electronic device, of one of the following documents be produced as documentation of insurance: an insurance card; an insurance policy; or the declarations page of the insurance policy showing coverages. The rules shall require insurance and security companies to issue cards or similar documents, or an image of the card or similar documents capable of being displayed on a mobile electronic device, which indicate the existence of insurance or security coverage, may establish the form for the cards or similar documents, and may establish the form for the written declarations required by this Section.

(2) The provisions of this Subsection with regard to the documentation of insurance requirements shall not apply to new and used automobile dealers as defined by law. However, the rules shall provide for the use of affidavits to prove compliance when registration is sought by a licensed new or used motor vehicle dealer on behalf of a customer.

(3) The provisions of this Subsection shall not apply to renewals of registration by mail.

C. Each person who applies for the registration of a motor vehicle, or who applies for the renewal of a registration of a motor vehicle, or who applies for a motor vehicle inspection certificate shall provide proof of compliance and shall declare in writing that the applicant will remain in compliance during the time for which the registration, the renewal of registration, or the certificate is issued.

D. Each adult person who applies for a driver’s license shall:

(1) Provide proof of compliance and declare in writing that the applicant will remain in compliance during the time for which the license is issued; or

(2) Declare in writing that the applicant does not own a motor vehicle which is currently registered or licensed in this state or any other state or in any territory.

E. When a minor person applies for a driver’s license, the parent or guardian who has custody of the minor applicant shall:

(1) Provide proof of compliance for both the minor applicant and the parent or guardian, and declare in writing that the minor applicant and the parent or guardian will remain in compliance during the time for which the license is issued; or

(2) Declare in writing that the parent or guardian does not own a motor vehicle which is currently registered or licensed in this state or in any other state or in any territory.

F. As used in Subsections D and E of this Section, an application for a driver’s license includes an initial application, an application for renewal, and an application for reissue to change the address of the applicant, to change any other information concerning the applicant, or to change the endorsements held by the applicant.

G. The prohibited actions and penalties for violations thereof are as follows:

(1) No person shall provide false or fraudulent information, documentation, or images or make false or fraudulent representations in connection with any application for the registration of a motor vehicle, or for a renewal of a registration of a motor vehicle, or for a motor vehicle inspection certificate, or for a driver’s license.

(2) No person shall make a false declaration or execute a false affidavit in response to the requirements of this Section.

(3) No person shall alter or counterfeit any card or similar document, or produce or use a false or fraudulent image on a mobile electronic device, to show proof of compliance.

(4) Whoever violates the provisions of this Subsection shall be fined not more than one thousand dollars and shall be required to perform not less than forty hours nor more than two hundred hours of community service.

(5) When the commissioner finds that any person has violated the provisions of this Subsection, the commissioner may suspend, revoke, or cancel the driver’s license held by the offender and may suspend, revoke, or cancel the registration of each motor vehicle owned by the offender.

H. No action taken by any person, whether private citizen or public officer or employee, with regard to any license, registration, or inspection certificate, or with regard to any document or electronic image which indicates compliance with this Part, shall create a presumption of the existence of insurance coverage, or be construed by any court as a warranty of the reliability or accuracy of the document or electronic image, or create any liability on the part of the state, or on the part of any department, office, or agency of the state, or on the part of any officer, employee, or agent of the state.

I. The display of an image of the insurance card on a mobile electronic device shall not serve as consent for a law enforcement officer, or any other person, to access other contents of the mobile electronic device in any manner other than to verify the image of the insurance card.

J. (1) A court of competent jurisdiction may require a person to produce a paper copy of the insurance identification card in any hearing or trial or in connection with discovery.

(2) The commissioner may require a person to produce a paper copy of the insurance identification card in connection with any inquiry or transaction conducted by, or on behalf of, the commissioner. (Added by Acts 1977, No. 115, § 1, eff. July 1, 1978; Amended by Acts 1978, No. 544, § 1; Acts 1980, No. 510, § 1; Acts 1980, No. 621, § 1; Acts 1986, No. 801, § 1; Acts 1986, No. 901, § 1; Acts 1990, No. 25, § 1; Acts 1995, No. 423, § 1; Acts 1995, No. 756, § 1; Acts 2012, No. 824, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 824, in (B)(1), substituted “a photocopy, or an image displayed on a mobile electronic device” for “or a copy” in the third sentence and inserted “or an image of the card or similar documents capable of being displayed on a mobile electronic device” in the last sentence; substituted “documentation, or images” for “or documents” in (G)(1); substituted “or produce or use a false or fraudulent image on a mobile electronic device” for “used” in (G)(3); inserted “or electronic image” twice in (H); and added (I) and (J).

CROSS REFERENCES

Louisiana Law. — Low-speed vehicles; safety equipment requirements; exemptions; registration; safety inspections, see La. R.S. 32:300.1.
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TORTS

• Negligence

•• Duty

••• Affirmative Duty to Act

•••• Special Relationships

••••• General Overview. — La. Rev. Stat. Ann. § 32:862 did not require a car dealer to verify the truthfulness of a purchaser’s assertion that the purchaser had the required liability insurance to obtain a vehicle registration, and the dealer was not liable to a motorist who was injured by an uninsured purchaser. Fugler v. Daigle, 555 So. 2d 15, 1989 La. App. LEXIS 2748 (Dec. 19, 1989), reversed by 558 So. 2d 246, 1990 La. LEXIS 740 (La. 1990).

TRANSPORTATION LAW

• Private Vehicles

•• Vehicle Registration

••• General Overview. — Pursuant to La. Rev. Stat. Ann. § 32:862, because the non-issuance of the inspection sticker would not have prevented defendant uninsured driver from operating his car, without insurance, it was doubtful that the wrongful issuance of an inspection sticker was a cause in fact of the injury; the error was certainly not a substantial factor in bringing about the harm. Abernathy v. Varnado, 409 So. 2d 682, 1981 La. App. LEXIS 5729 (Dec. 22, 1981), writ of certiorari denied by 412 So. 2d 1120, 1982 La. LEXIS 10619 (La. 1982).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Mechanical inspection tag cannot be denied to automobile because registrant does not have compulsory auto liability insurance., Opinion No. 78-996, La. Atty. Gen. Op. No. 1978-996; 1978 La. AG LEXIS 486.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Insurance. 53 La. L. Rev. 809 (January, 1993).


§ 863. Sanctions for false declaration; reinstatement fees; revocation of registration; review.

A. (1) Except as provided herein below, when the secretary determines that a vehicle is not covered by security as required by this Chapter or that the owner or lessee has allowed the required security to lapse, he shall revoke the registration of the vehicle, impound or cancel the vehicle’s license plate.

(2) Should the secretary determine that any person, whether in his application for registration of a motor vehicle or in his application for a motor vehicle inspection or otherwise, has submitted false information that the motor vehicle was covered by the security required by Section 861 of this Part, the secretary shall impose upon the owner or owner’s lessee the sanctions set forth in Subsection A(1), but for a longer minimum period, as set forth hereinafter.

(3) (a) Sanctions for a violation of Paragraph (1) of this Subsection shall be imposed until proof of required liability security is provided to the secretary and all reinstatement fees are paid. Sanctions for a violation of Paragraph (2) of this Subsection shall be imposed for a period of not less than six months nor more than eighteen months. However, in no event shall these sanctions be removed until such time as proof of the required security is provided to the secretary along with all appropriate fees required by law, including a reinstatement fee of twenty-five dollars per violation of Paragraph (1) of this Subsection if the vehicle was not covered by the required security for a period of one to thirty days, one hundred dollars if the vehicle was not covered by required security for a period of thirty-one to ninety days, and two hundred dollars if the vehicle was not covered by required security for a period in excess of ninety days. No reinstatement fee shall be imposed by the secretary if the vehicle was not covered by required security for a period of ten days or less and the insured surrenders the vehicle’s license plate to the secretary within ten days. The reinstatement fees for violations of Paragraph (2) of this Subsection shall be as follows: twenty-five dollars for a first violation, one hundred dollars for a second violation, and two hundred dollars for a third or subsequent violation, provided the offenses occurred within a five-year period. The reinstatement fee shall not be owed for an alleged violation of Paragraph (2) of this Subsection when proof of the required security is provided to the secretary. If at the time of reinstatement a person has multiple violations, the total amount of fees to be paid shall not exceed five hundred dollars, including any administrative fees for persons under sixty-five years old. At no time shall the total amount of fees, including any administrative fees, exceed two hundred dollars for persons sixty-five years or older.

(b) Revenues from the reinstatement fees imposed by this Paragraph shall be used as follows:

(i) Notwithstanding any other provision of this Chapter to the contrary, and after satisfying the requirements of the Bond Security and Redemption Fund, thirty-six percent of the revenues from the reinstatement fees shall be used as provided by law for the construction, maintenance, and operating expenses of new capital immovables and related movables.

(ii) In addition, fourteen percent of the revenues from the reinstatement fees shall be dedicated for obtaining equipment and related supplies to be used in connection with the issuance of validation stickers.

(iii) In addition, twenty-six percent of the revenues from reinstatement fees shall be dedicated to increase the salaries of all full-time employees of the Department of Public Safety and Corrections, office of motor vehicles. Specifically, such monies derived from the reinstatement fees shall be used exclusively to fund the salary increases associated with the job reclassification and pay study submitted by the office of motor vehicles to the State Civil Service Commission on October 19, 1998, and approved by the Department of Civil Service effective December 31, 1998. Any use of the fees allocated by this Item for salary purposes other than those specified herein, including the use for annual merit increases, is expressly prohibited.

(c) Upon completion of the construction of the new capital immovables and related movables described in this Paragraph, forty percent of the revenue from reinstatement fees imposed by this Paragraph shall be deposited in the state general fund. However, fifteen percent of such revenues shall be reserved for maintenance and operating expenses of the complex.

(4) Fees shall be paid to the secretary, who shall remit them to the state treasurer to be credited to the Bond Security and Redemption Fund as provided in R.S. 32:853(B)(2).

B. The sanctions of Paragraph (A)(1) of this Section shall not be imposed, and any fine, fee, or other monetary sanction which has been remitted to the secretary pursuant to the sanctions of this Section, specifically including any reinstatement fee paid pursuant to Paragraph (A)(3) of this Section and any fee paid pursuant to Paragraph (D)(5) of this Section, shall be promptly refunded by the secretary to the person who paid it, if the owner or lessee furnishes any of the following:

(1) An original, a photocopy, or an image of the card that is displayed on a mobile electronic device of a Louisiana auto insurance identification card showing that the required security is in effect on the vehicle and has been continuous without lapse or an original or photocopy of any written communication from an insurer either to the insured or to the secretary stating that the required security is in effect on the vehicle and has been continuous without lapse, any one of which shall constitute sufficient evidence that the required security on the vehicle has not lapsed.

(2) If such evidence is not furnished by the owner or lessee, any other evidence satisfactory to the secretary, that each of the following conditions are met:

(a) The vehicle was at the time in question in fact covered by the required security.

(b) The vehicle is currently covered by security as required by R.S. 32:861.

(c) The vehicle was not involved in an accident during the period when it was not covered by security as required by R.S. 32:861.

(3) Documentation satisfactory to the department that the vehicle was damaged as a result of a natural disaster which is the subject of a state of emergency declared by the governor and was treated as debris and removed, provided such natural disaster occurred prior to the reported cancellation of liability insurance.

C. If the person applies for a registration during the same period for which the surrendered plate would have been valid, credit shall be applied toward the purchase of a new plate. The credit shall be equal to the amount paid for the most recent registration of the motor vehicle multiplied by a fraction, the numerator of which is the unused months of said registration and the denominator of which is the number of months for which said registration was issued.

D. (1) When the secretary seeks to impose the sanctions required in this Section, he shall send written notice to the owner, lessee, or other person against whom sanctions are intended at the last address furnished to the department. Notwithstanding the provisions of R.S. 32:852(E), such notice may be sent by first class mail. A notice of noncompliance, issued by a law enforcement officer under the provisions of R.S. 32:863.1(C)(1), shall serve as notice to the owner, lessee, or other person. Prior to imposition of such sanctions, a hearing may be requested within ten days from the date of notice. Sanctions shall not be imposed until all rights for appeal have expired or been exhausted.

(2) At the hearing, the commissioner shall consider the correctness of his initial determination with regard to petitioner’s violation of any provision of Subsection A or B of this Section. Should the commissioner find that his initial determination with regard to such a violation was correct, the revocation ordered by him shall be maintained and given effect. The commissioner shall rescind an ordered revocation only if he finds that petitioner violated no provision of Subsection A or B of this Section, and that the initial determination made by the commissioner was incorrect.

(3) Repealed by Acts 2001, No. 883, § 2, effective August 15, 2001.

(4) Within ten days after a person has exhausted his remedies with the commissioner, he shall have the right to file a petition in the district court in the parish of his domicile for a review of the final order of revocation. The court may exercise any action it deems appropriate.

(5) The department may promulgate rules and regulations necessary to offset the administrative cost of this Section not to exceed twenty-five dollars.

E. When a person’s motor vehicle registration is suspended or revoked according to the provisions of this Section, it shall remain suspended or revoked and the person shall be prohibited from renewing his driver’s license, obtaining a duplicate driver’s license, renewing his motor vehicle registration, or obtaining reissuance of his motor vehicle registration until the reinstatement requirements of this Section are satisfied. (Added by Acts 1977, No. 115, § 1, eff. July 1, 1978; Amended by Acts 1979, No. 538, § 1; Acts 1981, No. 743, § 1; Acts 1983, No. 282, § 1; Acts 1984, No. 212, § 1, eff. July 1, 1985; Acts 1985, No. 866, § 1; H.C.R. No. 186, 1986 R.S., eff. June 30, 1986; Acts 1987, No. 616, § 1, eff. July 9, 1987; Acts 1987, No. 553, § 1; Acts 1988, No. 269, § 1; Acts 1991, No. 391, § 1; Acts 1992, No. 984, § 18; Acts 1994, 3rd Ex. Sess., No. 119, § 1, eff. July 7, 1994; Acts 1998, 1st Ex. Sess., No. 159, § 1, eff. June 16, 1998; Acts 1999, No. 157, § 1, eff. June 30, 1999; Acts 2001, No. 371, § 1, eff. Aug. 15, 2001; Acts 2001, No. 883, §§ 1, 2, eff. Aug. 15, 2001; Acts 2001, No. 916, § 1, eff. Aug. 15, 2001; Acts 2001, No. 1109, § 1, eff. Aug. 15, 2001; Acts 2003, No. 405, § 1, eff. June 18, 2003; Acts 2003, No. 611, § 1, eff. Aug. 15, 2003; Acts 2006, No. 406, § 1, eff. Aug. 15, 2006; Acts 2011, No. 370, § 2, eff. Aug. 15, 2011; Acts 2012, No. 824, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 824 substituted “a photocopy, or an image of the card that is displayed on a mobile electronic device” for “or photocopy” in (B)(1).

2011 Amendments. — The 2011 amendment by No. 370, in (A)(3)(a), added “of this Subsection” four times, substituted “period of one to thirty days” for “period of eleven to thirty days” and added “and the insured surrenders the vehicle’s license plate to the secretary within ten days”; in the introductory language of (B), substituted “Paragraph (A)(1) of this Section” for “Paragraph (1) of Subsection A,” “Paragraph (3) of this Section” for “Paragraph (3) of Subsection A” and “Paragraph (D)(5) of this Section” for “Paragraph (5) of Subsection C,” and added “any of the following”; added “each of the following conditions are met” in the introductory language of (B)(2); deleted “or else has newly been covered by security as required by R.S. 32:861 within ten calendar days after termination or cancellation of previous security; and” following “required security” in (B)(2)(a); and made stylistic changes.

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated the former (C)(2)-(5), as amended by Acts 2006, No. 406, § 1 as (D)(2)-(5).

2006 Amendments. — Acts 2006, No. 406, § 1, effective August 15, 2006, inserted present (B)(3); redesignated former (B)(3) as (C); and redesignated former (C) and (D) as (D) and (E).

2003 Amendments. — Acts 2003, No. 405, § 1, effective June 18, 2003, added (D).

Acts 2003, No. 611, § 1, effective August 15, 2003, in (A)(3)(a), inserted “for a period” preceding “in excess of ninety days” at the end of the third sentence, added “for persons under sixty-five years old” at the end of the next-to-last sentence, and added the last sentence.

2001 Amendments. — Acts 2001, No. 371, § 1, effective August 15, 2001, rewrote (A)(3)(a) which read: “In the case of a first violation of Paragraph (1), sanctions shall be imposed for a period of three days. In the case of a second or subsequent violation of Paragraph (1), sanctions shall be imposed for a period of not less than thirty days nor more than twelve months. In the case of a first or subsequent violation of Paragraph (2) above, sanctions shall be imposed for a period of not less than six months nor more than eighteen months. However, in no event shall these sanctions be removed until such time as proof of the required security is provided to the secretary along with all appropriate fees required by law, including a reinstatement fee of twenty-five dollars for a first violation, one hundred dollars for a second violation, and two hundred dollars for a third or subsequent violation, provided the offenses occured within a five-year period. The reinstatement fee shall not be owed for an alleged violation when proof of the required security is provided. The first offense occuring after five years from the prior first offense shall be deemed to be a first offense, until completion of the new capital immovables and related movables as described in Subparagraph (b). The minimum term of a liability insurance policy or other security obtained to comply with this Section shall be six months.”

Acts 2001, No. 883, § 1, effective August 15, 2001, substituted “of registration” for “suspension of driving privileges” in the section heading; rewrote the first sentence of (A)(3)(a), which read: “In the case of a first violation of Paragraph (1), sanctions shall be imposed for a period of three days. In the case of a second or subsequent violation of Paragraph (1), sanctions shall be imposed for a period of not less than thirty days nor more than twelve months. In the case of a first or subsequent violation of Paragraph (2), sanctions shall be imposed for a period of not less than six months nor more than eighteen months”; substituted “ten calendar days after” for “ten days of the initiation of” in (B)(2)(a); in (C)(2), deleted “suspension and” following “a violation was correct, the,” deleted “and suspension” following “an ordered revocation”; deleted “and suspension” following “final order of revocation” in (C)(4).

Acts 2001, No. 883, § 2, effective August 15, 2001, repealed (C)(3) and (D).

Acts 2001, No. 916, § 1, effective August 15, 2001, added the second sentence to (C)(1).

Acts 2001, No. 1109, § 1, effective August 15, 2001, substituted “thirty-six percent of the revenues from the reinstatement fees shall be used as provided by law for the construction, maintenance, and operating expenses of new capital immovables and related movables” for “and upon the creation of a fund to secure the bonded indebtedness of the Department of Public Safety and Corrections for the construction and maintenance of new capital immovables and related movables for the office of motor vehicles, the office of state police, or any other office, agency, board, or commission within the Department of Public Safety and Corrections, public safety services, thirty-six percent of the revenue from reinstatement fees imposed by this Paragraph shall be deposited in the bond fund” in (A)(3)(b)(i); deleted (A)(3)(b)(iv), which read: “In the event no bond fund is created, thirty-six percent of the revenues from the reinstatement fees shall be used as provided by law for the construction and maintenance of the new capital immovables and related movables described in this Paragraph”; and in (A)(3)(c), deleted “and payment of the debt obligation related to such construction the” preceding “forty percent” in the first sentence, and inserted “and operating expenses” in the last sentence.

1999 Amendments. — Acts 1999, No. 157, § 1, effective June 30, 1999, added (A)(3)(b); redesignated existing provisions as (A)(3)(b)(i) through (A)(3)(b)(iv); in (A)(3)(b)(iii), substituted “revenues” for “revenue” in the first sentence and added the second and third sentences.

1998 1st Extraordinary Session. Amendments. — Acts 1998, No. 159, § 1, effective June 16, 1998, added (A)(3)(b) and (c); and rewrote (A)(3)(a).

CROSS REFERENCES

Louisiana Law. — Suspension of license; notice of suspension from licensing authority, see La. R.S. 9:315.45.

Cancellation by the insured; surrender, see La. R.S. 22:885.

Exemptions from payment of reinstatement fees; motor vehicle, see La. R.S. 29:417.

Notification of the cancellation or issuance of security; penalties; database development, see La. R.S. 32:863.2.

Criminal sanctions for false declaration, see La. R.S. 32:864.
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INSURANCE LAW

• Motor Vehicle Insurance

•• Coverage

••• General Overview. — Driver’s possession of an insurance card at the accident scene was not dispositive of the issue of whether liability insurance was in effect to cover his automobile at the time of the accident. Jacobs v. Louisiana Indem. Ins. Co., 692 So. 2d 1182, 1997 La. App. LEXIS 528 (Mar. 12, 1997), writ of certiorari denied by La. 97-0958, 693 So. 2d 802, 1997 La. LEXIS 1401 (La. May 16, 1997).

••• Compulsory Coverage

•••• General Overview. — Motorist’s right to drive a motor vehicle in Louisiana is a privilege granted by the State and not a constitutional right, and the partial recovery bar is just a condition to that privilege imposed on the owner or operator of a motor vehicle involved in an accident who fails to own or maintain compulsory motor vehicle liability security; it is of no moment that an owner or operator may also be subject to the criminal provisions, in that the partial recovery bar is a separate administrative corollary to the statutes which establish the driving privilege and is unrelated to potential criminal conduct which may arise from the same factual scenario. Progressive Sec. Ins. Co. v. Foster, 711 So. 2d 675, 1998 La. LEXIS 985 (Apr. 23, 1998).

Pursuant to La. Rev. Stat. Ann. § 32:861 et seq., and particularly La. Rev. Stat. Ann. §§ 32:863 through 32:865, use of the phrases “owner or lessee,” “applicant,” and “owner or owner’s lessee” indicated that the legislature intended that the duty of obtaining and maintaining liability insurance fell upon the appropriate person in a given situation; where a lease clearly stated that the lessee was to procure and maintain insurance on the vehicle, the duty of complying with the insurance requirements of the statutes fell to the lessee. Niven v. Boston Old Colony Ins. Co., 646 So. 2d 1108, 1994 La. App. LEXIS 3144 (Nov. 16, 1994), writ of certiorari denied by La. 94-3067, 649 So. 2d 422, 1995 La. LEXIS 566 (La. Feb. 9, 1995).

Lessor of a vehicle was not liable for damages caused by the negligence of a lessee because the penalties for not obtaining compulsory insurance did not include civil liability to victims who were injured by uninsured vehicles. Washington v. Stephens Leasing, Inc., 540 So. 2d 433, 1989 La. App. LEXIS 322 (Feb. 28, 1989).

ADMINISTRATIVE LAW & DECISIONS

Administrative Code. — Insurance > Compulsory Insurance Hardship License. LAC 37::VII.129.

Attorney General. — Mechanical inspection tag cannot be denied to automobile because registrant does not have compulsory auto liability insurance., Opinion No. 78-996, La. Atty. Gen. Op. No. 1978-996; 1978 La. AG LEXIS 486.

Law enforcement officers may issue citations to persons failing to secure automobile liability insurance required by R.S. 32:861 et. seq. The fine for riding a motorcycle without a helmet is not more than one hundred dollars or imprisonment for not more than thirty days or both under R.S. 32:57., OPINION No. 82-26, La. Atty. Gen. Op. No. 1982-26; 1982 La. AG LEXIS 713.

An owner without proof of motor vechile insurance is not required to park and lock the vehicle at the scene of the ticket under state law. OPINION No. 95-377A, La. Atty. Gen. Op. No. 1995-377; 1996 La. AG LEXIS 66.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Insurance. 53 La. L. Rev. 809 (January, 1993).

Casenotes: State v. Jackson: Warning—Roadblock Ahead! Louisiana Creates Log Jam of Search and Seizure Analysis. 46 Loy. L. Rev. 1341 (Winter, 2000).

§ 863.1. Evidence of compulsory motor vehicle liability security contained in vehicle; enforcement; penalty; fees.

A. No owner or lessee of a self-propelled motor vehicle registered in this state, except a motor vehicle used primarily for exhibit or kept primarily for use in parades, exhibits, or shows, or agricultural or forest use vehicles during seasons when they are not used on the highways, shall operate or allow the operation of such vehicle upon any public road, street, or highway in this state unless there is contained within the vehicle one of the following documents evidencing that the motor vehicle is in compliance with R.S. 32:861 relative to compulsory motor vehicle liability security:

(1) A certificate of insurance. “Certificate” means the written evidence of motor vehicle liability insurance as defined in R.S. 32:900 that is in the form of one of the following:

(a) An insurance identification card, a photocopy of the card, or an image of the card displayed on a mobile electronic device, issued by an insurer to its insured which shall contain the following information:

(i) The name and address of the insurance company.

(ii) The insurance policy number.

(iii) A description of the motor vehicle insured under the policy.

(iv) The effective date and the expiration date of the policy.

(v) The name of any person who is excluded from coverage as authorized by R.S. 32:900(L).

(b) A motor vehicle liability insurance policy or a duplicate original thereof.

(c) A motor vehicle liability insurance policy binder or a duplicate original thereof.

(2) A duplicate original of a motor vehicle liability bond which complies with the requirements for a motor vehicle liability bond set forth in R.S. 32:861(B).

(3) A certificate of the state treasurer stating that cash or securities have been deposited with said treasurer as provided for under the provisions of R.S. 32:861(C).

(4) A certificate of self-insurance issued by the secretary under the provisions of R.S. 32:1042 qualifying the owner of the vehicle as a self-insurer.

B. When a law enforcement officer stops a vehicle at an administrative violations checkpoint, or in connection with an alleged violation of the law, or for any other reason, or when a law enforcement officer investigates an accident, the law enforcement officer shall determine if the owner or lessee of each vehicle is in compliance with the provisions of this Section which require evidence of liability insurance or other security to be contained in the vehicle. If the owner or lessee is not in compliance with those provisions, the law enforcement officer shall take the actions specified in this Section.

C. (1) (a) If the operator of a motor vehicle is unable to show compliance with the provisions of this Part by displaying the required document when requested to do so, the motor vehicle shall be impounded and the operator shall be issued a notice of noncompliance with the provisions of this Part on a form to be provided by the department. Notwithstanding the provisions of R.S. 32:852(E), such notice may be sent by first class mail. A copy of the notice of noncompliance shall be provided to the towing or storage company and a copy shall be forwarded to the office of motor vehicles within three calendar days after the notice of noncompliance was served. The notice of noncompliance shall serve as notice of administrative hearings rights. In addition, the law enforcement officer shall remove the license plate from the vehicle if the vehicle is registered in Louisiana. The law enforcement officer shall deliver the vehicle license plate to the chief of the agency which employs the officer, or to a person in that agency designated to receive such license plates. In those cases in which a motor vehicle is not impounded, a copy of the notice of noncompliance shall be attached to the vehicle license plate and both shall be delivered to the nearest office of motor vehicles within three calendar days after the notice of noncompliance was served.

(b) The owner of the vehicle shall have three calendar days, excluding Saturdays, Sundays, and legal holidays, from the date that the notice of noncompliance was issued to present to the office of motor vehicles proof of insurance coverage or security in effect at the time of the issuance of the notice of noncompliance. If the vehicle was properly insured at the time the notice was issued, any valid license plate shall be returned within forty-eight hours, exclusive of legal holidays, to the owner of the vehicle at no cost to the owner. However, if the owner fails to provide proof of the fact that the vehicle was properly insured at the time the notice of noncompliance was issued, the chief administrative officer of the office of motor vehicles shall destroy, or shall cause to be destroyed, the license plate removed from that owner’s vehicle and shall notify the secretary that the owner of the vehicle is not in compliance with the compulsory liability law. Upon receipt of such notification, the secretary shall revoke the registration of such vehicle.

(c) For a first offense there shall be a reinstatement fee of fifty dollars, for a second offense there shall be a reinstatement fee of one hundred fifty dollars, and for any subsequent offense there shall be a reinstatement fee of five hundred dollars. The reinstatement fee contained herein shall be in addition to other appropriate registration fees allowed by law and reinstatement shall depend upon proof of compliance with the compulsory liability law.

(2) In those cases in which the motor vehicle is not impounded, any law enforcement officer who removes and takes a license plate pursuant to the provisions of this Section shall issue for attachment to the rear end of the vehicle, a temporary sticker denoting its use in lieu of an official license plate. The sticker shall bear the date upon which it was issued in written or stamped numerals or letters not less than three inches in height. This temporary sticker shall only be effective for a period of three calendar days beginning from the day on which the license plate is taken.

(3) The temporary stickers required by Paragraph (2) of this Subsection shall be designed and produced by the Department of Public Safety and Corrections, and the department shall supply such stickers, at no cost, to all law enforcement agencies authorized by law to enforce traffic laws.

(4) The Department of Public Safety and Corrections shall formulate and promulgate rules and regulations for the implementation of the provisions of this Section. To this end, no license shall be taken or destroyed pursuant to the authority granted in Paragraph (1) of this Subsection until such rules are properly promulgated in accordance with law. However, this limitation shall not be construed so as to otherwise limit the enforcement of laws relative to operating a vehicle without proper insurance or security.

(5) (a) The administrative hearing shall be limited to a review of the issue of whether the vehicle was covered by a valid policy of insurance at the time of the alleged violation. The records of the department on the particular violation shall be prima facie proof of the violation, and the owner or operator shall have the burden of proving that the vehicle was covered by a valid policy of insurance or was self-insured pursuant to this Chapter at the time of the violation. The owner or operator may subpoena any witness to appear at the hearing, including the officer issuing the violation, to establish that the owner or operator was in compliance with the law at the time of the alleged violation. A request for a hearing shall not stay the sanctions required by this Part. If it is determined at the administrative hearing that the vehicle was covered by a valid policy of insurance or was self-insured pursuant to this Chapter at the time of the violation, but that such proof was not presented to the law enforcement officer at the time the vehicle was impounded, then the vehicle owner shall be required to pay the storage and wrecker fees of the person or company who impounded and towed the subject vehicle.

(b) The department or other agency that conducts the hearings shall promulgate such rules and regulations as are necessary to implement the requirements of this Section. Any action for judicial review of the decision from the administrative hearing shall be in the same manner and under the same conditions as provided in R.S. 32:414. No court shall issue an injunction, stay or other process preventing the enforcement of the sanctions required by this Part pending the hearing provided for in this Part, except as provided by R.S. 49:964.

(6) The impounded vehicle shall remain impounded and the registration shall remain suspended until such time as proof of valid insurance is given to the Department of Public Safety and Corrections. Notwithstanding any other provision of law to the contrary, in no event shall a car be released from impoundment until such time as proof, in writing, has been presented from the Department of Public Safety and Corrections that all penalties, fees, fines and requirements of this Section have been met.

(7) In those instances when there is a passenger in the motor vehicle under the age of twelve or when the driver or a passenger in the motor vehicle is handicapped or when considering the location and the time of day of the stop, the law enforcement officer perceives that there would be a threat to the public safety or to the occupants in the motor vehicle, such law enforcement officer enforcing the provision of this Section may in lieu of the impoundment provisions of this Section, seize the license plate and issue a temporary sticker valid for three calendar days. Upon expiration of the sticker, the vehicle shall not be driven until the owner has complied with the requirements of this Section. In the event the vehicle is being driven after the expiration of the temporary sticker provided for herein, the vehicle shall be immediately impounded pursuant to the provisions of this Section.

D. Prior to reinstatement of registration and license plate privileges to any individual who cannot prove the required insurance coverage or security in effect at the time of the offense within three calendar days after the offense, the Department of Public Safety and Corrections shall collect a reinstatement fee of ten dollars to offset the costs of administering this Section. This ten-dollar fee shall be in addition to any other fines, fees, or penalties owed prior to reinstatement of privileges.

E. The legislature hereby declares that the presence of a current license plate on a motor vehicle has become one indication that the motor vehicle is covered by liability security. The legislature further declares that the provisions of R.S. 47:505(B) which require owners of motor vehicles to surrender the license plates of motor vehicles when the lawful use of the motor vehicle by the owner has terminated has become an integral part of the enforcement of the laws requiring all motor vehicles to be covered by liability security. In order to inform the public of the requirements of R.S. 47:505(B) and to facilitate the enforcement of the laws requiring motor vehicle liability security, the office of motor vehicles shall provide notice of the requirements of R.S. 47:505(B) to each person to whom a motor vehicle registration is delivered or transmitted.

F. In the case where the driver is a minor child, the owner of the vehicle shall be responsible under this Section. If the owner of the vehicle is the minor child, the parents of the minor child shall be jointly subject to the provisions of this Section along with the minor child, unless the minor has been adjudicated emancipated, or is in the sole custody of another or only one parent under the law. If the minor is in the sole custody of another or only one parent under the law, the person or parent in whose sole custody the child has been placed will be jointly responsible with the minor child under this Section.

G. The only acceptable means of proof of a valid and current policy of insurance shall be one of the following:

(1) The insurance identification card, a photocopy of the card, or an image of the card that is displayed on a mobile electronic device, declaration page, or policy issued by the insurer.

(2) In the case of a self-insured vehicle as provided in R.S. 32:851 et seq., the certificate of self-insurance issued by the Department of Public Safety and Corrections.

(3) The records of the Department of Public Safety and Corrections, if such records reflect that the motor vehicle is covered by a valid and current policy of liability insurance.

(4) The law enforcement officer making the stop has a reasonable belief that the motor vehicle is covered by a valid and current policy of liability insurance.

H. Repealed by Acts 1999, No. 330, § 1, effective August 15, 1999.

I. (1) Every owner or lessee of a self-propelled motor vehicle registered in another state which is involved in a traffic accident or collision in Louisiana shall provide one of the documents comparable to those listed in Subsection A evidencing that the motor vehicle is covered by a valid policy of automobile insurance. If the operator of the motor vehicle is unable to show such proof, a notice of noncompliance shall be issued.

(2) If the operator of the motor vehicle is issued a notice of noncompliance, the owner of the vehicle shall have thirty working days from the date that the notice of noncompliance was issued to present to the office of motor vehicles proof that insurance coverage was in effect at the time of the issuance of the notice of noncompliance or proof that insurance coverage was not required by the state in which the vehicle was registered.

(3) If the owner fails to provide the proof required in Paragraph (2), there shall be a fine of fifty dollars for a first offense, a fine of one hundred fifty dollars for a second offense, and a fine of five hundred dollars for any subsequent offense. (Acts 1984, No. 212, § 1, eff. July 1, 1985; Acts 1987, No. 616, §§ 1, 2, eff. July 9, 1987; Acts 1992, No. 805, § 1; Acts 1993, No. 100, § 1, eff. May 26, 1993; Acts 1993, No. 259, § 1; Acts 1994, 3rd Ex. Sess., No. 119, § 1, eff. July 7, 1994; Acts 1995, No. 209, § 1; Acts 1995, No. 423, § 1; Acts 1995, No. 759, § 1; Acts 1997, No. 835, § 1, eff. July 10, 1997; Acts 1997, No. 1486, § 1, eff. Jan. 1, 1998; Acts 1999, No. 330, § 1, eff. Aug. 15, 1999; Acts 1999, No. 1347, § 1, eff. Aug. 15, 1999; Acts 2001, No. 916, § 1, eff. Aug. 15, 2001; Acts 2012, No. 824, § 1, eff. Aug. 1, 2012.)

Editor’s Notes. — See Acts 1984, No. 212, § 4.

2012 Amendments. — The 2012 amendment by Act No. 824 substituted “insurance identification card, a photocopy of the card, or an image of the card displayed on a mobile electronic device” for “identification card” in the introductory language of (A)(1)(a); and inserted “a photocopy of the card, or an image of the card that is displayed on a mobile electronic device” in (G)(1).

2001 Amendments. — Acts 2001, No. 916, § 1, effective August 15, 2001, added the second sentence to (C)(1)(a).

1999 Amendments. — Acts 1999, No. 330, § 1, effective August 15, 1999, repealed former subsection (H), which read: “(1) In addition to the other requirements of this Section, every insurer issuing policies on motor vehicles in Louisiana or, in the case of self-insured vehicles pursuant to R.S. 32:851 et seq., the Department of Public Safety and Corrections may be required to issue stickers to those persons owning valid and current insurance as required in R.S. 32:851 et seq., within five working days of binding coverage. The Department of Public Safety and Corrections, in consultation with the Department of Insurance, may adopt rules and regulations to implement the provisions of this Subsection. The proposed rules and regulations shall be submitted to the House Committee on Transportation, Highways and Public Works, the Senate Committee on the Judiciary, Section B, the House Committee on Insurance, and the Senate Committee on Insurance pursuant to the Administrative Procedure Act.

(2) If such rules and regulations are promulgated, the insured shall be required to place the decal in the upper left corner of the windshield of the driver’s side of the insured motor vehicle or in such other location on the motor vehicle as set forth by rules and regulations that shall be established by the Department of Public Safety and Corrections. The rules and regulations shall provide that the failure to display the decal in an approved location on the vehicle or the displaying of an expired decal may subject the vehicle to being towed and impounded, unless the driver can show that the vehicle is covered by a valid policy of insurance or is self-insured pursuant to this Chapter before towing of the vehicle. The only acceptable means of proof of a valid policy of insurance shall be those provided in this Section.

(3) There will be a fifteen day grace period on the expiration of a decal before any law enforcement action may be taken. All penalties and exceptions contained in this Section shall be applicable to this Subsection, and the decal required herein shall be required in addition to the other requirements contained in this Section.”

Acts 1999, No. 1347, § 1, effective August 15, 1999, in (C)(1)(b), inserted “excluding Saturdays, Sundays and legal holidays” in the first sentence.

CROSS REFERENCES

Louisiana Law. — Impounding of vehicles; exceptions, see La. R.S. 32:392.1 [Repealed].

Sanctions for false declaration; reinstatement fees; revocation of registration; review, see La. R.S. 32:863.
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INSURANCE LAW

• Motor Vehicle Insurance

•• Exclusions

••• Household Members. — Pursuant to La. Rev. Stat. Ann. § 32:900(L), where an insured and an insurer validly agreed to exclude the insured’s son as a named driver actually residing in the insured’s household, the son’s subsequent residency status was neither essential nor material to the validity of the exclusion. Williams v. Watson, 798 So. 2d 55, 2001 La. LEXIS 2863 (Oct. 16, 2001).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — An owner of a motor vehicle is allowed ten days grace period after having the license plate removed for lack of insurance or proof thereof before he must refrain from use of the vehicle., OPINION NUMBER 95-377, La. Atty. Gen. Op. No. 1995-377; 1995 La. AG LEXIS 374.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Casenote: Williams v. Watson: A Deal Is a Deal — The Louisiana Supreme Court Upholds the Longstanding Concept of Freedom to Contract in Insurance Policies. 48 Loy. L. Rev. 353 (Summer, 2002).

§ 863.2. Notification of the cancellation or issuance of security; penalties; database development.

A. (1) All entities providing security in compliance with R.S. 32:861 et seq., hereinafter referred to as “security providers”, whether admitted or nonadmitted (surplus line underwriter) insurance companies providing automobile liability policies, or sales representatives or agents of surety companies issuing motor vehicle liability bonds, or the state treasurer holding deposits, shall notify the secretary of the effective dates of each liability policy, liability bond, deposit, or other security within fifteen business days from the date that notice of such policy, bond, deposit, or other security was issued by the security provider.

(2) Except as otherwise provided for motor carriers in R.S. 32:900(M), in addition, all such security providers shall notify the secretary when any policy, bond, deposit, or other item of security is terminated, withdrawn, canceled, lapsed, or otherwise made ineffective within fifteen business days from the date that notice of the security becoming ineffective was issued by the security provider.

(3) Beginning January 1, 1990, the information required by this Section shall be in the form required by the secretary, who may require by regulation such information as the driver’s license number of the owner or lessee of the vehicle and of the named insureds, together with the complete vehicle identification number and a description of each vehicle.

(4) The information required by this Section shall be in the form required by the secretary, who may require by regulation such information as the driver’s license number of the owner or lessee of the vehicle and of the named insureds, together with the complete vehicle identification number and description of each vehicle.

(5) If any cancellation of a motor vehicle liability policy occurs at the request of the insured, the insurer is not obligated to cancel such policy earlier than ten days prior to actual receipt by the insurer of such request.

(6) If any cancellation of a motor vehicle liability insurance policy occurs as a result of the rescission or other cancellation of the sale of the motor vehicle on which the policy is issued, the insurer shall notify the secretary of the cancellation and the circumstances of the cancellation, and the insured shall not be liable for any penalty or fee imposed for failure to maintain the security required by law.

B. When a security provider does not provide the deputy secretary of public safety services of the Department of Public Safety and Corrections with the information required by this Section within the time limits set forth in this Section, the insurance company, sales representative or agent, state treasurer, or other provider shall pay a late fee of not more than fifty dollars per policy, bond, or deposit, or other security item concerning which information is not supplied. If the security provider has reported this information for a policy, bond, deposit, or other security item for a commercial motor vehicle in an untimely manner, the deputy secretary shall impose the late fee unless the deputy secretary determines that the security provider made a good faith effort to comply with these requirements but the delay was caused by circumstances outside the security provider’s control. All fees collected under this Subsection shall be deposited in the Bond Security and Redemption Fund as provided in R.S. 32:853(B)(2).

C. The secretary shall keep a record of the information received from security providers concerning coverage of vehicles and persons by security required by R.S. 32:861, which information may be stored through automated electronic data processing means. After the department has complete vehicle liability security records, upon written request including the driver’s license number for each person, the vehicle identification number for each vehicle, and the payment of a fee of fifteen dollars for each vehicle owned by a person about which inquiry is made, the secretary shall forward to the inquiring party such vehicle and driver liability security information as is contained in the records of the department. If the department’s search of its records fails to show the existence of any liability insurance or other security as of the date about which inquiry is made, an official of the department will issue a sworn, notarized affidavit to that effect. Such an affidavit shall be prima facie evidence that on the date in question, the person or vehicle about which inquiry was made did not have in effect a policy of liability insurance or other security as required by law. The fee collected pursuant to this Section shall be remitted by the secretary to the state treasurer to be credited to the Bond Security and Redemption Fund as provided in R.S. 32:853(B)(2).

D. Notwithstanding any provision of law to the contrary, when there is a question of fact as to the existence of liability insurance coverage on a motor vehicle, and the owner of that motor vehicle has in fact maintained that coverage without lapse, and the question results from a mistake made by an insurance company or agent, or by any other entity, the owner of the motor vehicle shall not be required to pay any reinstatement fee in connection with any actions taken based on that question of coverage. If a reinstatement fee is imposed by the state, the reinstatement fee shall be paid by the agent, company, or other entity which made the mistake.

E. (1) Prior to taking any administrative action based on the receipt of a notice of cancellation of insurance or other security, the secretary shall notify the person who is the subject of the notice at his last known driver’s license address, of cancellation of the receipt of that notice. The notice of receipt of a notice of cancellation shall be in writing. The notice shall inform the subject that he has ten calendar days from the date of the notice in which he may surrender the license plates of the vehicle in order to avoid the fees prescribed by R.S. 32:863(A)(3)(a). The person to whom the notice is addressed shall have thirty days to respond to the notice. The response may be made by mail.

(2) If the person to whom the notice is addressed is able to show that the insurance or other security was canceled for a legitimate reason, the secretary shall take no administrative action against that person. Legitimate reasons for cancellation of insurance or other security shall include but shall not be limited to the transfer of ownership of the vehicle or the surrender of the license plate of the formerly insured vehicle. If the vehicle is sold within ten calendar days after the date liability security on the vehicle was cancelled or its license plate is surrendered within ten calendar days of the date of notice sent pursuant to Paragraph (1) of this Subsection, no administrative action shall be taken. The transfer of ownership of the vehicle may be established by presenting to the secretary a copy of the title transfer or a copy of the act of sale, donation, exchange, surrender to a salvage yard, or other transaction.

(3) If the original of the document presented as proof of transfer of ownership has not been notarized, the authenticity of the document may be established by an affidavit executed by the person to whom the notice is addressed in which that person recites the circumstances of the transfer of ownership of the vehicle and attests to the truthfulness and accuracy of the document presented as proof of transfer of ownership.

F. (1) The secretary shall formulate criteria to develop and initiate a request for proposals to procure and implement a real-time system to quickly and accurately identify and verify the existence of motor vehicle insurance or other security required in compliance with the Motor Vehicle Safety Responsibility Law using advanced telecommunications and computer technology.

(2) The criteria established by the secretary shall be developed only after consulting with an advisory group consisting of the commissioner of insurance or his designee, the superintendent of state police or his designee, the executive director of the Louisiana Highway Safety Commission or his designee, and five additional members, one representing the American Insurance Association, one representing the Property Casualty Insurance Association of America, one selected from a list of names submitted by the three insurers with the largest market share of automobile insurance in Louisiana, one from the Louisiana Association of Fire and Casualty Companies, and one from the Louisiana Independent Agents Association.

(3) The request for proposal shall require participants to develop a system that allows real-time access to state and local law enforcement officials allowing them to obtain the status of the existence of motor vehicle insurance or other security required in this state as provided in the Motor Vehicle Safety Responsibility Law.

(4) The system developed pursuant to this Subsection may initially be implemented by the secretary as a six-month pilot program to be developed and implemented statewide upon expiration of the six-month period.

(5) The secretary shall require such information as may be necessary from automobile insurers or their representatives and the state treasurer as is needed to assist the contractor in developing the system as such relates to the cancellation or issuance of motor vehicle liability security or deposit of sufficient security with the state treasurer in order to operate a motor vehicle in this state.

(6) The secretary shall promulgate rules and regulations to implement the provisions of this Subsection. (Acts 1984, No. 212, § 1, eff. July 1, 1985; Acts 1987, No. 160, § 1; Acts 1987, No. 616, § 1, eff. July 9, 1987; Acts 1995, No. 183, § 1; Acts 1995, No. 301, § 1, eff. June 15, 1995; Acts 1995, No. 423, § 1; Acts 1997, No. 1077, § 1, eff. Aug. 15, 1997; Acts 1997, No. 1476, § 4, eff. Sept. 6, 1998; Acts 1999, No. 74, § 1, eff. Aug. 15, 1999; Acts 2001, No. 883, § 1, eff. Aug. 15, 2001; Acts 2008, No. 851, § 1, eff. July 9, 2008; Acts 2011, No. 370, § 2, eff. Aug. 15, 2011; Acts 2012, No. 749, § 1, eff. Aug. 1, 2012.)

Editor’s Notes. — See Acts 1997, No. 1476, § 5(D)(2). The rate reduction day was the date on which the judgment in the lawsuit became final, May 8, 1998. Sections 2 through 4 became effective 120 days thereafter, September 6, 1998.

2012 Amendments. — The 2012 amendment by Act No. 749, in (B), substituted “deputy secretary of public safety services of the Department of Public Safety and Corrections” for “secretary” in the first sentence and inserted the second sentence.

2011 Amendments. — The 2011 amendment by No. 370 substituted “from the date that notice of such policy, bond, deposit, or other security was issued by the security provider” for “from the date such policy, bond, deposit, or other security was issued or made” in (A)(1); substituted “from the date that notice of the security becoming ineffective was issued by the security provider” for “of the date the security became ineffective” in (A)(2); substituted “rescission” for “recision” in (A)(6); in (B), substituted “When a security provider does not provide the secretary” for “Upon failure of a security provider to provide the secretary” and “shall pay” for “shall be assessed,” and added “within the limits set forth in this Section”; added the third sentence of (E)(1); and in (E)(2), added “or the surrender of the license plate of the formerly insured vehicle” and “or its license plate is surrendered within ten calendar days of the date of notice sent pursuant to Paragraph (1) of this Subsection.”

2008 Amendments. — Acts 2008, No. 851, § 1, effective July 9, 2008, added “database development” to the section heading; and added (F).

2001 Amendments. — Acts 2001, No. 883, § 1, effective August 15, 2001, in (E)(2), deleted “within by sale, donation, exchange, surrender to a salvage yard, or other transaction” from the end of the second sentence, and inserted the third sentence.

1999 Amendments. — Acts 1999, No. 74, § 1, effective August 15, 1999, added (A)(6).

CROSS REFERENCES

Louisiana Law. — Cancellation by the insured; surrender, see La. R.S. 22:885.

Database development; authorization; request for proposals, see La. R.S. 22:2231.

§ 863.3. [Redesignated.]

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated R.S. 32:863.3 as amended by Acts 2004, No. 378, § 1, as R.S. 22:622.3.

§ 864. Criminal sanctions for false declaration.

Any person, firm or corporation which violates R.S. 32:863(A)(2) shall be guilty of a misdemeanor and upon conviction shall be fined not more than one hundred twenty-five dollars or imprisoned for a period of not more than thirty days. (Added by Acts 1977, No. 115, § 1, eff. July 1, 1978. Acts 1987, No. 616, § 1, eff. July 9, 1987.)
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INSURANCE LAW

• Motor Vehicle Insurance

•• Coverage

••• Compulsory Coverage

•••• General Overview. — Pursuant to La. Rev. Stat. Ann. § 32:861 et seq., and particularly La. Rev. Stat. Ann. §§ 32:863 through 32:865, use of the phrases “owner or lessee,” “applicant,” and “owner or owner’s lessee” indicated that the legislature intended that the duty of obtaining and maintaining liability insurance fell upon the appropriate person in a given situation; where a lease clearly stated that the lessee was to procure and maintain insurance on the vehicle, the duty of complying with the insurance requirements of the statutes fell to the lessee. Niven v. Boston Old Colony Ins. Co., 646 So. 2d 1108, 1994 La. App. LEXIS 3144 (Nov. 16, 1994), writ of certiorari denied by La. 94-3067, 649 So. 2d 422, 1995 La. LEXIS 566 (La. Feb. 9, 1995).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Law enforcement officers may issue citations to persons failing to secure automobile liability insurance required by R.S. 32:861 et. seq. The fine for riding a motorcycle without a helmet is not more than one hundred dollars or imprisonment for not more than thirty days or both under R.S. 32:57., OPINION No. 82-26, La. Atty. Gen. Op. No. 1982-26; 1982 La. AG LEXIS 713.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Insurance. 53 La. L. Rev. 809 (January, 1993).

§ 865. Criminal sanctions for operating motor vehicle not covered by security.

A. Any person knowingly operating a motor vehicle and any owner allowing a motor vehicle to be operated, when such motor vehicle is not covered by the security required under R.S. 32:861 shall, upon conviction, be fined not more than five hundred dollars.

B. (1) If the vehicle is in any manner involved in an accident within this state, when such motor vehicle is not covered by the security required under R.S. 32:861, the owner thereof shall, upon conviction, be fined not more than five hundred dollars, shall have the registration of the vehicle revoked for a period of sixty days, and shall have his driving privileges suspended for a period of sixty days.

(2) Notwithstanding Paragraph (1) of this Subsection and except as provided in Paragraph (3) of this Subsection, any person operating a motor vehicle when that person knows the vehicle is not covered by the security required under R.S. 32:861, and any owner allowing a motor vehicle to be operated which is in any way involved in an accident within this state in which any person is killed or injured or in which damage to the property of any one person in excess of five hundred dollars is sustained, when such motor vehicle is not covered by the security required under R.S. 32:861, the owner thereof knows or has been notified by the department of the absence of the required security, and at least thirty days has elapsed after such knowledge has been acquired or notification received by the owner, shall, upon conviction, be fined not less than one thousand dollars, nor more than ten thousand dollars, shall have the registration of his vehicle revoked for a period of twelve months, shall have his driving privileges suspended for a period of twelve months, and shall be required to perform not less than forty hours nor more than two hundred hours of community service. After deposit in the Bond Security and Redemption Fund, an amount equal to all fines collected under the provisions of this Paragraph shall be credited to the Crime Victims Reparations Fund, R.S. 46:1816.

(3) The criminal sanction provisions of Paragraph (2) of this Subsection shall not apply:

(a) To the operator or the owner of a motor vehicle involved in an accident wherein no injury or damage was caused to the person or property of any one other than such operator or owner or the immediate family members of such operator or owner.

(b) To the owner of a motor vehicle if at the time of the accident the vehicle was being operated without his permission, express or implied, or was parked by a person who had been operating such motor vehicle without such permission.

(c) To the operator or the owner of a motor vehicle involved in a collision with another vehicle, in which the operator of the other vehicle is found guilty of or pleads guilty to a charge of operating a vehicle while intoxicated, negligent injuring, vehicular negligent injuring, vehicular homicide, or negligent homicide.

(4) Any such owner or operator described in Paragraph (1) or (2) of this Subsection shall be able to use the procedures described in R.S. 32:415.1 to obtain a temporary driver’s license, registration, and plate, upon showing undue economic or personal hardship that would result from the suspension of his driving privileges. (Acts 1985, No. 891, § 1; Acts 1992, No. 1060, § 1.)
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INSURANCE LAW

• Motor Vehicle Insurance

•• Coverage

••• Compulsory Coverage

•••• General Overview. — Pursuant to La. Rev. Stat. Ann. § 32:861 et seq., and particularly La. Rev. Stat. Ann. §§ 32:863 through 32:865, use of the phrases “owner or lessee,” “applicant,” and “owner or owner’s lessee” indicated that the legislature intended that the duty of obtaining and maintaining liability insurance fell upon the appropriate person in a given situation; where a lease clearly stated that the lessee was to procure and maintain insurance on the vehicle, the duty of complying with the insurance requirements of the statutes fell to the lessee. Niven v. Boston Old Colony Ins. Co., 646 So. 2d 1108, 1994 La. App. LEXIS 3144 (Nov. 16, 1994), writ of certiorari denied by La. 94-3067, 649 So. 2d 422, 1995 La. LEXIS 566 (La. Feb. 9, 1995).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Insurance. 53 La. L. Rev. 809 (January, 1993).

§ 866. Compulsory motor vehicle liability security; failure to comply; limitation of damages.

A. (1) There should be no recovery for the first fifteen thousand dollars of bodily injury and no recovery for the first twenty-five thousand dollars of property damage based on any cause or right of action arising out of a motor vehicle accident, for such injury or damages occasioned by an owner or operator of a motor vehicle involved in such accident who fails to own or maintain compulsory motor vehicle liability security.

(2) For purposes of this Section, the meaning of “bodily injury” and “property damage” is governed by the applicable motor vehicle liability insurance policy or, in the event of security other than an insurance policy, the meaning of such terms is that which is commonly ascribed thereto.

(3) (a) The limitation of recovery provisions of this Subsection do not apply if the driver of the other vehicle:

(i) Is cited for a violation of R.S. 14:98 as a result of the accident and is subsequently convicted of or pleads nolo contendere to such offense.

(ii) Intentionally causes the accident.

(iii) Flees from the scene of the accident.

(iv) At the time of the accident, is in furtherance of the commission of a felony offense under the law.

(b) The limitation of recovery provisions of this Subsection do not apply if at the time of the accident, the other vehicle is not being operated and the vehicle is not in violation of the provisions of Chapter 1 of this Title.

B. Each person who is involved in an accident in which the other motor vehicle was not covered by compulsory motor vehicle liability security and who is found to be liable for damages to the owner or operator of the other motor vehicle may assert as an affirmative defense the limitation of recovery provisions of Subsection A of this Section.

C. If the owner of a motor vehicle, who fails to own or maintain compulsory motor vehicle liability security, institutes an action to recover damages in any amount, regardless of whether such owner or operator is at fault, and is awarded an amount equal to or less than the minimum amount of compulsory motor vehicle liability security, then such owner or operator shall be assessed and held liable for all court costs incurred by all parties to the action.

D. Each person who applies for a driver’s license, registers a motor vehicle, or operates or owns a motor vehicle in this state is deemed to have given his consent to be subject to and governed by the provisions of this Section. All persons who apply for the issuance or renewal of a driver’s license, motor vehicle title, or motor vehicle registration shall sign a declaration on a form developed by the Department of Public Safety and Corrections pursuant to rule and regulation that the person acknowledges and gives consent to the requirements and provisions of this Section and that the person will comply with all provisions of this Section and the Motor Vehicle Safety Responsibility Law. Proof of whether the person obtained or signed such declaration is irrelevant to the application of this Section.

E. Nothing in this Section shall preclude a passenger in a vehicle from asserting a claim to recover damages for injury, death, or loss which he occasioned, in whole or in part, by the negligence of another person arising out of the operation or use of a motor vehicle. This Subsection shall not apply to a passenger who is also the owner of the uninsured motor vehicle involved in the accident.

F. (1) Notwithstanding any provision of law to the contrary, no insurer shall lose any rights of subrogation for claims paid under the applicable insurance policy for the recovery of any sum in excess of the first fifteen thousand dollars of bodily injury and the first twenty-five thousand dollars of property damages.

(2) In claims where no suit is filed, the claimant’s insurer shall have all rights to recover any amount paid by the claimant’s insurer on behalf of the insured for the recovery of any sum in excess of the first fifteen thousand dollars of bodily injury and the first twenty-five thousand dollars of property damages.

G. (1) Except for newly acquired vehicles added to a policy subject to the policy terms, the issuance, change, or adjustment of any motor vehicle liability security or insurance policy subsequent to a motor vehicle accident, without proof of coverage having been bound prior to such motor vehicle accident, shall not effectuate any of the following:

(a) The recovery for injury or damages that are otherwise prohibited under this Section.

(b) The defeat of any affirmative defense otherwise allowed under this Section.

(c) The avoidance of liability for court costs otherwise required under this Section.

(2) Reinstatement provisions of a policy during the premium payment grace period specified in the policy shall not be invalidated by the provisions of this Section.

H. The provisions of this Part shall not apply to any vehicle which is legally parked at the time of the accident. (Acts 1997, No. 1476, § 4, eff. Sept. 6, 1998; Acts 1999, No. 1085, § 1, eff. Jan. 1, 2000; Acts 2003, No. 532, § 1, eff. Aug. 15, 2003; Acts 2008, No. 921, § 1, eff. Jan. 1, 2010.)

Editor’s Notes. — See Acts 1997, No. 1476, § 5(D)(2). The rate reduction day was the date on which the judgment in the lawsuit became final, May 8, 1998. Sections 2 through 4 became effective 120 days thereafter, September 6, 1998.

2008 Amendments. — Acts 2008, No. 921, § 1, effective January 1, 2010, in (A), substituted “fifteen thousand dollars” for “ten thousand dollars,” and substituted “twenty-five thousand dollars” for “ten thousand dollars”; in (F)(1), substituted “fifteen thousand dollars” for “ten thousand dollars,” and substituted “twenty-five thousand dollars” for “ten thousand dollars”; and in (F)(2), substituted “fifteen thousand dollars” for “ten thousand dollars,” and substituted “twenty-five thousand dollars” for “ten thousand dollars.”

2003 Amendments. — Acts 2003, No. 532, § 1, effective August 15, 2003, inserted (A)(3)(b) and redesignated the remaining subsections accordingly.

1999 Amendments. — Acts 1999, No. 1085, § 1, effective January 1, 2000, added (G) and (H).

Quoted Statutory Material. — Acts 2008, No. 921, § 2, provides that “The provisions of this Act shall become effective on January 1, 2010, and shall apply to new policies issued on or after January 1, 2010. The provisions of this Act shall not apply to policies already existing on January 1, 2010, until the renewal date of such policies.”

CROSS REFERENCES

Louisiana Law. — Security required, see La. R.S. 32:861.
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CIVIL PROCEDURE

• Pleading & Practice

•• Defenses, Demurrers & Objections

••• Affirmative Defenses

•••• General Overview. — Because La. Rev. Stat. Ann. § 32:866(B) provides that “no pay, no play” is an affirmative defense, the tortfeasor is charged with the burden of proving that the victim is uninsured; it is well-settled that the party asserting an affirmative defense has the burden of proof thereon. Henderson v. Geico Gen. Ins. Co., 837 So. 2d 736, 2003 La. App. LEXIS 98 (Jan. 29, 2003).

• Summary Judgment

•• Standards

••• General Overview. — Summary judgment against a creditor’s insurer was affirmed because the creditor had no rights against another driver and his insurer for damage to a borrower’s car where the borrower failed to maintain compulsory insurance on the financed car as required by La. Rev. Stat. Ann. § 32:866 since there was no contract between the driver’s insurer, the driver, or the borrower giving the creditor any rights to recover from a tortfeasor who damaged the vehicle if the borrower failed to maintain compulsory liability insurance, and neither the insurer nor the driver had a duty under La. Civ. Code Ann. art. 2315 to protect the creditor from the possibility that the person to whom it lent money failed to maintain liability insurance on that vehicle. N. Am. Fire & Cas. Co. v. State Farm Mut. Auto Ins. Co., 856 So. 2d 1233, 2003 La. App. LEXIS 2673 (Oct. 1, 2003), writ denied by La. 2003-3334, 867 So. 2d 694, 2004 La. LEXIS 587 (La. Feb. 13, 2004).

CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• General Overview. — No violation of La. Const. art. I, § 19 occurred by the enactment of the Omnibus Premium Reduction Act of 1997, La. Rev. Stat. Ann. § 32:866, because in order for there to be a violation of La. Const. art. I, § 19, the statutory preclusion of recovery for the first $10,000 had to constitute the loss of a property right, but the legislature had restricted the legal remedy available to the uninsured motorists affected by the act. Progressive Sec. Ins. Co. v. Foster, 711 So. 2d 675, 1998 La. LEXIS 985 (Apr. 23, 1998).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• General Overview. — Motorist’s right to drive a motor vehicle in Louisiana is a privilege granted by the State and not a constitutional right, and the partial recovery bar is just a condition to that privilege imposed on the owner or operator of a motor vehicle involved in an accident who fails to own or maintain compulsory motor vehicle liability security; it is of no moment that an owner or operator may also be subject to the criminal provisions, in that the partial recovery bar is a separate administrative corollary to the statutes which establish the driving privilege and is unrelated to potential criminal conduct which may arise from the same factual scenario. Progressive Sec. Ins. Co. v. Foster, 711 So. 2d 675, 1998 La. LEXIS 985 (Apr. 23, 1998).

GOVERNMENTS

• Legislation

•• Interpretation. — Although La. Rev. Stat. Ann. § 32:863.2(C) provides a convenient method for an interested party to determine insurance coverage, neither its language nor the compulsory insurance scheme as a whole limits proof of noninsurance to the certificate of the department of insurance. Henderson v. Geico Gen. Ins. Co., 837 So. 2d 736, 2003 La. App. LEXIS 98 (Jan. 29, 2003).

The Omnibus Premium Reduction Act of 1997, La. Rev. Stat. Ann. § 32:866, provides that there shall be no recovery of the first $10,000 for persons for such injury or damages occasioned by an owner or operator of a motor vehicle involved in such accident who fails to own or maintain compulsory motor vehicle liability security; after utilizing the rules of construction outlined in La. Civ. Code Ann. arts. 9, 10, and 12 it is clear to the state high court that “occasioned by” meant “suffered by.” Progressive Sec. Ins. Co. v. Foster, 711 So. 2d 675, 1998 La. LEXIS 985 (Apr. 23, 1998).

INSURANCE LAW

• Industry Regulation

•• General Overview. — The Omnibus Premium Reduction Act of 1997, La. Rev. Stat. Ann. § 32:866, provides that there shall be no recovery of the first $10,000 for persons for such injury or damages occasioned by an owner or operator of a motor vehicle involved in such accident who fails to own or maintain compulsory motor vehicle liability security; after utilizing the rules of construction outlined in La. Civ. Code Ann. arts. 9, 10, and 12 it is clear to the state high court that “occasioned by ” meant “suffered by.” Progressive Sec. Ins. Co. v. Foster, 711 So. 2d 675, 1998 La. LEXIS 985 (Apr. 23, 1998).

No violation of La. Const. art. I, § 19 occurred by the enactment of the Omnibus Premium Reduction Act of 1997, La. Rev. Stat. Ann. § 32:866, because in order for there to be a violation of La. Const. art. I, § 19, the statutory preclusion of recovery for the first $10,000 had to constitute the loss of a property right, but the legislature had restricted the legal remedy available to the uninsured motorists affected by the act. Progressive Sec. Ins. Co. v. Foster, 711 So. 2d 675, 1998 La. LEXIS 985 (Apr. 23, 1998).

• Motor Vehicle Insurance

•• General Overview. — With the enactment of the Omnibus Premium Reduction Act of 1997, La. Rev. Stat. Ann. § 32:866, known as the “no pay, no play” statute, an uninsured motorist is barred from recovering the first $10,000 of property damage and/or bodily injury regardless of fault. Progressive Sec. Ins. Co. v. Foster, 711 So. 2d 675, 1998 La. LEXIS 985 (Apr. 23, 1998).

•• Cancellation & Renewal

••• General Overview. — Trial court erred when it held that an injured driver’s damages award was not recoverable because the damages were less than the $10,000 provided for in La. Rev. Stat. Ann. § 32:866, the “no pay, no play” statute, because the tortfeasor and his insurer had failed to meet their burden of proving the injured driver was uninsured at the time of the accident. Henderson v. Geico Gen. Ins. Co., 837 So. 2d 736, 2003 La. App. LEXIS 98 (Jan. 29, 2003).

Because La. Rev. Stat. Ann. § 32:866(B) provides that “no pay, no play” is an affirmative defense, the tortfeasor is charged with the burden of proving that the victim is uninsured; it is well-settled that the party asserting an affirmative defense has the burden of proof thereon. Henderson v. Geico Gen. Ins. Co., 837 So. 2d 736, 2003 La. App. LEXIS 98 (Jan. 29, 2003).

Automobile liability insurer has the burden of proving that the policy has been cancelled prior to the date of the accident giving rise to a claim under the policy, and the insurer must show facts which constitute positive and unambiguous proof of understanding of cancellation of the policy; courts require strict compliance with the statutory provisions for a valid notice of cancellation of an insurance policy. Henderson v. Geico Gen. Ins. Co., 837 So. 2d 736, 2003 La. App. LEXIS 98 (Jan. 29, 2003).

•• Coverage

••• General Overview. — Summary judgment in favor of the creditor’s insurer was reversed and remanded, because under La. Rev. Stat. Ann. § 32:866, the creditor had no cause of action against the driver who caused the damage to the collateral or the driver’s insurer, and therefore, the creditor’s insurer, as subrogee of the creditor’s rights, had no such cause of action; to protect its collateral, the creditor purchased a collateral protection insurance policy, however, the borrower was not an insured party under the policy. MeritPlan Ins. Co. v. DeSalvo, 871 So. 2d 461, 2004 La. App. LEXIS 798 (Mar. 24, 2004).

Injured person, a passenger, had specifically excluded the injured person’s husband from coverage under the injured person’s policy, therefore, the injured person did not pay for liability coverage to protect others when the injured person’s husband (an unlicensed driver) was driving, and accordingly, pursuant to La. Rev. Stat. Ann. § 32:866(A)(1), the injured person was barred from recovering the first $10,000 of the injured person’s bodily injury claim, and the first $10,000 of the injured person’s property damage claim. McCray v. Jenkins, 864 So. 2d 675, 2003 La. App. LEXIS 3366 (Dec. 9, 2003), affirmed by La. 03-3491, 881 So. 2d 1214, 2004 La. LEXIS 2558 (La. Sept. 9, 2004).

Although the injured person was not entitled to $10,000 credits for bodily injury and property damage claims, lost wages were not part of an award for property damage, and the injured person was entitled to retain that portion of the award. McCray v. Jenkins, 864 So. 2d 675, 2003 La. App. LEXIS 3366 (Dec. 9, 2003), affirmed by La. 03-3491, 881 So. 2d 1214, 2004 La. LEXIS 2558 (La. Sept. 9, 2004).

••• Compulsory Coverage

•••• General Overview. — Where the injured driver had no driver’s license, was using the driver’s grandmother’s car, and was excluded from coverage under the insurance policy, the driver was precluded from recovery of general damages and special damages under the no pay/no play provision, where the driver’s damages did not exceed $10,000. Blue v. Baines, 868 So. 2d 246, 2004 La. App. LEXIS 427 (Mar. 3, 2004).

Summary judgment against a creditor’s insurer was affirmed because the creditor had no rights against another driver and his insurer for damage to a borrower’s car where the borrower failed to maintain compulsory insurance on the financed car as required by La. Rev. Stat. Ann. § 32:866. N. Am. Fire & Cas. Co. v. State Farm Mut. Auto Ins. Co., 856 So. 2d 1233, 2003 La. App. LEXIS 2673 (Oct. 1, 2003), writ denied by La. 2003-3334, 867 So. 2d 694, 2004 La. LEXIS 587 (La. Feb. 13, 2004).

Insured, defending an action by a motorist injured in an accident with the insured, was not entitled to avoid liability under the “no pay, no play” provision of La. Rev. Stat. Ann. § 32:866(A)(1) because he failed to introduce evidence that the motorist or the car was uninsured. Hurst v. Judson, 859 So. 2d 53, 2003 La. App. LEXIS 1957 (July 2, 2003).

Dismissal of the insured’s action for damages after being struck by another vehicle was proper where she had no insurance on the vehicle that she was driving and where her damages did not exceed the $10,000 recovery restrictions; both the documentary evidence and the testimony of the employees of the insured’s insurer established that the insured’s vehicle was removed from coverage under the policy, while another vehicle was substituted for it on the very morning before the accident occurred. Brown v. Allstate Ins. Co., 847 So. 2d 70, 2003 La. App. LEXIS 1424 (May 14, 2003).

Trial court erred when it held that an injured driver’s damages award was not recoverable because the damages were less than the $10,000 provided for in La. Rev. Stat. Ann. § 32:866, the “no pay, no play” statute, because the tortfeasor and his insurer had failed to meet their burden of proving the injured driver was uninsured at the time of the accident. Henderson v. Geico Gen. Ins. Co., 837 So. 2d 736, 2003 La. App. LEXIS 98 (Jan. 29, 2003).

Automobile liability insurer has the burden of proving that the policy has been cancelled prior to the date of the accident giving rise to a claim under the policy, and the insurer must show facts which constitute positive and unambiguous proof of understanding of cancellation of the policy; courts require strict compliance with the statutory provisions for a valid notice of cancellation of an insurance policy. Henderson v. Geico Gen. Ins. Co., 837 So. 2d 736, 2003 La. App. LEXIS 98 (Jan. 29, 2003).

Louisiana’s “no pay, no play” law, La. Rev. Stat. Ann. § 32:861 et seq., the Compulsory Motor Vehicle Safety Law, applied only to vehicles registered in Louisiana; thus, those statutes did not limit an out-of-state driver’s recovery for personal injuries from an insurer and a driver. Gann v. Cucullu, 2002 U.S. Dist. LEXIS 21603 (Nov. 6, 2002).

Where owner allowed excluded driver to drive her car, owner’s vehicle became, in effect, an uninsured vehicle and, as such, owner’s claim for property damage to her vehicle was barred by application of the compulsory automobile insurance statute, La. Rev. Stat. Ann. § 32:866(A)(1). Lantier v. State Farm Mut. Auto. Ins. Co., 827 So. 2d 597, 2002 La. App. LEXIS 2970 (Oct. 2, 2002), writ denied by La. 2002-2628, 831 So. 2d 991, 2002 La. LEXIS 3671 (La. Dec. 13, 2002).

No pay, no play provision of La. Rev. Stat. Ann. § 32:866 was inapplicable when the owner of the damaged vehicle had a liability policy in full force and effect at the time of the accident, and the fact that a spouse was specifically excluded from the policy did not change the fact a liability policy in conformity with La. Rev. Stat. Ann. § 32:900 was obtained, nor did it alter compliance with the compulsory motor vehicle liability security law. A. K. Durnin Chrysler-Plymouth, Inc. v. Jones, 818 So. 2d 867, 2002 La. App. LEXIS 1326 (May 10, 2002).

Plaintiffs, injured in an accident, were excepted from the statutory limitation provided for in La. Rev. Stat. Ann. § 866(A)(3)(c), which barred their recovery from damages because they didn’t carry automobile insurance and the evidence supported that the defendant driver fled the scene of the accident. Green v. Imperial Fire & Cas. Ins. Co., 782 So. 2d 1113, 2001 La. App. LEXIS 471 (Feb. 28, 2001).

••• Property

•••• General Overview. — La. Rev. Stat. Ann. § 32:866, which provided that the owner of an uninsured motor vehicle could not recover the first $10,000.00 of property damage based on any cause or right of action that the owner might have against a third party, did not preclude the uninsured owner of a parked vehicle the right to recover damage to the parked car where there was no allegation of comparative negligence. Gibbs v. State Farm Mut. Auto. Ins. Co., 746 So. 2d 685, 1999 La. App. LEXIS 2823 (Oct. 13, 1999), writ denied by La. 1999-3234, 753 So. 2d 220, 2000 La. LEXIS 134 (La. Jan. 14, 2000).

La. Rev. Stat. Ann. § 32:866, which provides that the owner of an uninsured motor vehicle cannot recover the first $10,000.00 of property damage based on any cause or right of action that the owner may have against a third party, does not apply to parked vehicles. Gibbs v. State Farm Mut. Auto. Ins. Co., 746 So. 2d 685, 1999 La. App. LEXIS 2823 (Oct. 13, 1999), writ denied by La. 1999-3234, 753 So. 2d 220, 2000 La. LEXIS 134 (La. Jan. 14, 2000).

••• Uninsured Motorists

•••• General Overview. — Burden was on defendants to prove the “no pay, no play” defense by a preponderance of evidence; but where they could not show any cancellation of insurance on the part of a driver and the driver introduced into evidence his insurance card, and he, along with the co-owners of the vehicle, all testified that at the time of the accident, they were under the impression that the policy was in effect, defendants did not meet their burden of proof. Johnson v. Henderson, 899 So. 2d 626, 2005 La. App. LEXIS 1016 (Mar. 16, 2005).

Appellant’s personal injury claim was properly reduced by $10,000, pursuant to La. Rev. Stat. Ann. § 32:866(A)(1), since that statute was designed to encourage a borrower of a car to ensure that the vehicle was insured before driving it; and therefore, the grant of summary judgment, pursuant to La. Code Civ. Proc. Ann. art. 966, was proper. Jasper v. Progressive Ins. Co., 758 So. 2d 848, 2000 La. App. LEXIS 155 (Feb. 9, 2000).

•• Exclusions

••• Household Members. — Grant of summary judgment in favor of the insured pursuant to La. Code Civ. Proc. Ann. art. 966(B) was proper where she maintained an automobile insurance policy on the vehicle at the time of the accident; thus, she was entitled to recover without any deduction under the “no pay/no play” law contained in La. Rev. Stat. Ann. § 32:866. Bryant v. United Servs. Auto. Ass’n, 862 So. 2d 446, 2003 La. App. LEXIS 3349 (Dec. 10, 2003), reversed by, remanded by La. 03-3491, 881 So. 2d 1214, 2004 La. LEXIS 2558 (La. Sept. 9, 2004).

Motorist who failed to pay for liability coverage to protect others was held in the trial court not able to play in the legal system for the collection of his first $10,000.00 in damages under La. Rev. Stat. Ann. § 32:866(A)(1); it was unclear as to whether or not the motorist was covered under her husband’s policy since the insurer asserted that she was not covered and had a provision stating that she was not covered under the policy even though she was a permissive user. Levy v. Vincent, 796 So. 2d 34, 2001 La. App. LEXIS 1783 (July 18, 2001).

•• Limitations on Liability

••• General Overview. — “No pay, no play” automobile insurance statute, La. Rev. Stat. Ann. § 32:866, did not limit an insurer’s liability to an uninsured party whose parked car was damaged by the insured party’s truck because La. Rev. Stat. Ann. § 32:866 did not apply where the claimant’s vehicle was legally parked. Rogers v. Commercial Union Ins. Co., 796 So. 2d 862, 2001 La. App. LEXIS 2139 (Oct. 3, 2001).

•• Obligations

••• Notice Requirements. — Trial court erred when it held that an injured driver’s damages award was not recoverable because the damages were less than the $10,000 provided for in La. Rev. Stat. Ann. § 32:866, the “no pay, no play” statute, because the tortfeasor and his insurer had failed to meet their burden of proving the injured driver was uninsured at the time of the accident. Henderson v. Geico Gen. Ins. Co., 837 So. 2d 736, 2003 La. App. LEXIS 98 (Jan. 29, 2003).

Because La. Rev. Stat. Ann. § 32:866(B) provides that “no pay, no play” is an affirmative defense, the tortfeasor is charged with the burden of proving that the victim is uninsured; it is well-settled that the party asserting an affirmative defense has the burden of proof thereon. Henderson v. Geico Gen. Ins. Co., 837 So. 2d 736, 2003 La. App. LEXIS 98 (Jan. 29, 2003).

Although La. Rev. Stat. Ann. § 32:863.2(C) provides a convenient method for an interested party to determine insurance coverage, neither its language nor the compulsory insurance scheme as a whole limits proof of noninsurance to the certificate of the department of insurance. Henderson v. Geico Gen. Ins. Co., 837 So. 2d 736, 2003 La. App. LEXIS 98 (Jan. 29, 2003).

Automobile liability insurer has the burden of proving that the policy has been cancelled prior to the date of the accident giving rise to a claim under the policy, and the insurer must show facts which constitute positive and unambiguous proof of understanding of cancellation of the policy; courts require strict compliance with the statutory provisions for a valid notice of cancellation of an insurance policy. Henderson v. Geico Gen. Ins. Co., 837 So. 2d 736, 2003 La. App. LEXIS 98 (Jan. 29, 2003).

•• Vehicle Use

••• General Overview. — Motorist who failed to pay for liability coverage to protect others was held in the trial court not able to play in the legal system for the collection of his first $10,000.00 in damages under La. Rev. Stat. Ann. § 32:866(A)(1); it was unclear as to whether or not the motorist was covered under her husband’s policy since the insurer asserted that she was not covered and had a provision stating that she was not covered under the policy even though she was a permissive user. Levy v. Vincent, 796 So. 2d 34, 2001 La. App. LEXIS 1783 (July 18, 2001).

TORTS

• Damages

•• General Overview. — Where the injured driver had no driver’s license, was using the driver’s grandmother’s car, and was excluded from coverage under the insurance policy, the driver was precluded from recovery of general damages and special damages under the no pay/no play provision, where the driver’s damages did not exceed $10,000. Blue v. Baines, 868 So. 2d 246, 2004 La. App. LEXIS 427 (Mar. 3, 2004).

With the enactment of the Omnibus Premium Reduction Act of 1997, La. Rev. Stat. Ann. § 32:866, known as the “no pay, no play” statute, an uninsured motorist is barred from recovering the first $10,000 of property damage and/or bodily injury regardless of fault. Progressive Sec. Ins. Co. v. Foster, 711 So. 2d 675, 1998 La. LEXIS 985 (Apr. 23, 1998).

•• Compensatory Damages

••• General Overview. — Louisiana’s “no pay, no play” law, La. Rev. Stat. Ann. § 32:861 et seq., the Compulsory Motor Vehicle Safety Law, applied only to vehicles registered in Louisiana; thus, those statutes did not limit an out-of-state driver’s recovery for personal injuries from an insurer and a driver. Gann v. Cucullu, 2002 U.S. Dist. LEXIS 21603 (Nov. 6, 2002).

••• Lost Income

•••• General Overview. — Although the injured person was not entitled to $10,000 credits for bodily injury and property damage claims, lost wages were not part of an award for property damage, and the injured person was entitled to retain that portion of the award. McCray v. Jenkins, 864 So. 2d 675, 2003 La. App. LEXIS 3366 (Dec. 9, 2003), affirmed by La. 03-3491, 881 So. 2d 1214, 2004 La. LEXIS 2558 (La. Sept. 9, 2004).

• Negligence

•• General Overview. — Summary judgment against a creditor’s insurer was affirmed because the creditor had no rights against another driver and his insurer for damage to a borrower’s car where the borrower failed to maintain compulsory insurance on the financed car as required by La. Rev. Stat. Ann. § 32:866 since there was no contract between the driver’s insurer, the driver, or the borrower giving the creditor any rights to recover from a tortfeasor who damaged the vehicle if the borrower failed to maintain compulsory liability insurance, and neither the insurer nor the driver had a duty under La. Civ. Code Ann. art. 2315 to protect the creditor from the possibility that the person to whom it lent money failed to maintain liability insurance on that vehicle. N. Am. Fire & Cas. Co. v. State Farm Mut. Auto Ins. Co., 856 So. 2d 1233, 2003 La. App. LEXIS 2673 (Oct. 1, 2003), writ denied by La. 2003-3334, 867 So. 2d 694, 2004 La. LEXIS 587 (La. Feb. 13, 2004).

TREATISES AND LAW REVIEWS

Louisiana Treatises. — 1-7 Louisiana Tort Law § 7.02 > Chapter 7 DAMAGES > § 7.02 Compensatory Damages.

§ 867. Private parking lots.

A. The provisions of this Part shall apply to the operation of a motor vehicle in any privately owned parking lot that is utilized for commercial or retail activities.

B. The provisions of this Part shall not apply to the operation of a motor vehicle on private land on which activities related to agriculture, as is defined in R.S. 3:263(2), are performed provided that the motor vehicle used in the activity is not operated on a public road or highway of the state of Louisiana.

C. The provisions of this Part shall not apply to any legally parked vehicle. (Acts 2005, No. 265, § 1, eff. Aug. 15, 2005.)

PART 2. SECURITY FOLLOWING ACCIDENT.

§ 871. Report required following accident; availability.

A. The operator of every motor vehicle which is in any manner involved in an accident within this state, in which any person is killed or injured or in which damage to the property of any one person, including himself, may report, in writing, to the commissioner a claim for property damages and damages for physical injury sustained as a result of such accident. Such report, the form of which shall be prescribed by the commissioner, shall declare in writing that the motor vehicle is covered by security as required by this Chapter, including the name of the insurance company, policy number, effective dates of the policy, and the amount of said security, listing the liability limits as well as bodily injury and property damage limits if also maintained, and such other information as the commissioner may require to enable him to determine whether the requirements for the deposit of security under R.S. 32:872 are applicable by reason of the existence of insurance or other exceptions specified in this Chapter. The commissioner may rely upon the accuracy of the information unless and until he has reason to believe that the information is erroneous. If such operator is physically incapable of making such report, the owner of the motor vehicle involved in such accident, may make such report. The operator or the owner shall furnish such additional relevant information as the commissioner shall require.

B. The Department of Public Safety and Corrections shall keep a record of information concerning insurance coverage or security declared pursuant to Subsection A. Upon the written request of and the payment of a fifteen dollar fee by any interested person, the Department of Public Safety and Corrections shall forward this information as to insurance coverage or security as required by this Chapter.

C. In such case that the Department of Public Safety does not have a record of the requested information, the department shall direct a written inquiry as to insurance coverage or security as required by this Chapter by registered or certified mail to the owner or operator, or both, of a motor vehicle involved in any accident in this state. After the lapse of fifteen days, the department shall provide an affidavit to said interested person as to the response or lack thereof received from said owner or operator, or both.

D. In the event that the damage described in Subsection A of this Section is to property owned by the state, then the report authorized by Subsection A shall be submitted if the amount of damage exceeds fifty dollars. (Added by Acts 1952, No. 52, § 4; Amended by Acts 1962, No. 495, § 1; Acts 1967, No. 24, § 1; Acts 1967, No. 106, § 1; Acts 1970, No. 623, § 1; Acts 1980, No. 510, § 2; Acts 1980, No. 621, § 2; Acts 1981, No. 483, § 1; Acts 1985, No. 496, § 1; Acts 1986, No. 516, § 1; Acts 2001, No. 456, § 1, eff. Aug. 15, 2001; Acts 2012, No. 221, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 221 deleted “in excess of five hundred dollars is sustained” following “including himself” in the first sentence of (A).

2001 Amendments. — Acts 2001, No. 456, § 1, effective August 15, 2001, in (A), substituted “may report, in writing, to the commissioner a claim for property damages and damages for physical injury sustained as a result of such accident” for “shall within ten days after such accident report the matter in writing to the commissioner,” and substituted “involved in such accident, may make such report” for “involved in such accident, shall, within ten days after learning of the accident, make such report”; substituted “authorized by Subsection A” for “required by Subsection A” in (D).

CROSS REFERENCES

Louisiana Law. — Uninsured motorist coverage, see La. R.S. 22:1295.

Matters not to be evidence in civil suits, see La. R.S. 32:878.

Other violations; penalties, see La. R.S. 32:1023.

Exceptions, see La. R.S. 32:1041.

JUDICIAL DECISIONS

INDEX

TRANSPORTATION LAW

• Private Vehicles

•• Safety Standards

••• General Overview

TRANSPORTATION LAW

• Private Vehicles

•• Safety Standards

••• General Overview. — Pursuant to La. Rev. Stat. Ann. § 32:871, because the damages to plaintiff driver’s vehicle were in the amount clearly in excess of $200, the law was applicable and defendant Department of Safety had jurisdiction. Breaux v. Department of Public Safety, 296 So. 2d 330, 1974 La. App. LEXIS 3617 (June 6, 1974).

§ 872. Security and proof of financial responsibility required unless evidence of insurance; when security determined; suspension; exception.

A. If, twenty days after the receipt of a report of a motor vehicle accident within this state which has resulted in bodily injury or death, or damage to property of any one person the secretary does not have on file evidence satisfactory to him that the person who would otherwise be required to file security and give proof of financial responsibility under Subsection B of this Section has been released from liability, or has been finally adjudicated not to be liable, or has executed a duly acknowledged written agreement providing for the payment of an agreed amount in installments with respect to all claims for injuries or damages resulting from the accident, the secretary shall determine the amount of security which shall be sufficient in his judgment to satisfy any judgment or judgments for damages resulting from such accidents as may be recovered against each operator or owner.

B. The commissioner shall suspend the license and all registrations of each operator and owner of a motor vehicle in any manner involved in such accident, and if such operator is a nonresident, the privilege of operating a motor vehicle within this state, and, if such owner is a nonresident, the privilege of the use within this state of any motor vehicle owned by him, unless such operator or owner, or both, shall deposit security in the sum determined by the commissioner. Notice of such a suspension shall be sent by the commissioner to such operator and owner not less than ten days prior to the effective date of such suspension and shall state the amount required as security. The notice shall also advise such owner or operator that he or she may obtain a special identification card from the drivers license division of the Department of Public Safety pursuant to R.S. 40:1321. Where erroneous information is given the commissioner with respect to the matter set forth in Paragraphs (1), (2), or (3) of Subsection C of this Section, he shall take appropriate action as hereinbefore provided within sixty days after receipt by him of correct information with respect to said matters.

C. This Section shall not apply under the conditions stated in R.S. 32:873, nor:

(1) To such operator or owner if such owner had in effect at the time of such accident an automobile liability policy with respect to the motor vehicle involved in such accident.

(2) To such operator, if not the owner of such motor vehicle, if there was in effect at the time of such accident an automobile liability policy with respect to his operation of motor vehicles not owned by him.

(3) To such operator or owner if the liability of such operator or owner for damages resulting from such accident is, in the judgment of the commissioner, covered by any other form of liability insurance policy.

(4) To any person qualifying as a self-insurer under R.S. 32:1042 or to any person operating a motor vehicle for such self-insurer.

(5) To any operator of a “lease-bound mobile rig hauler” as provided for in R.S. 32:861(D).

D. (1) No such policy shall be effective under this Section unless issued by an insurance company authorized to do business in the state of Louisiana, except that if such motor vehicle was not registered in this state or was a motor vehicle which was registered elsewhere than in this state at the effective date of the policy, or the most recent renewal thereof, such policy shall not be effective under this Section unless the insurance company, if not authorized to do business in this state, shall execute a power of attorney authorizing the commissioner to accept service on its behalf of notice of process in any action upon such policy arising out of such accident.

(2) However, every such policy is subject, if the accident has resulted in bodily injury or death, to a limit, exclusive of interest and costs, of not less than ten thousand dollars because of bodily injury to or death of one person in any one accident and, subject to the limit for one person, to a limit of not less than twenty thousand dollars because of bodily injury to or death of two or more persons in any one accident and, if the accident has resulted in injury to or destruction of property, to a limit of not less than ten thousand dollars because of injury to or destruction of property of others in any one accident. (Added by Acts 1952, No. 52, § 5; Amended by Acts 1962, No. 495, § 1; Acts 1967, No. 24, § 1; Acts 1967, No. 106, § 1; Acts 1970, No. 623, § 1; Acts 1968, No. 600, § 1; Acts 1978, No. 308, § 1; Acts 1981, No. 237, § 1; Acts 1984, No. 237, § 1; Acts 1986, No. 516, § 1; Acts 1992, No. 830, § 1, eff. July 8, 1992; Acts 2001, No. 456, § 1, eff. Aug. 15, 2001; Acts 2012, No. 221, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 221 deleted “in excess of five hundred dollars, or if the damage is to property owned by the state of Louisiana in an amount in excess of fifty dollars” following “any one person” in (A).

2001 Amendments. — Acts 2001, No. 456, § 1, effective August 15, 2001, substituted “any one person in excess of five hundred dollars” for “any one person in excess of two hundred dollars” in (A); deleted “or bond” following “policy” in (C)(2), (C)(3), in four places in (D)(1), and in (D)(2); in (D)(1), deleted “or surety company” preceding “authorized to do business in the State of Louisiana,” and deleted “or surety company” preceding “if not authorized to do business in this state.”

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 32:851.

Report required following accident; availability, see La. R.S. 32:871.

Further exceptions to requirements of security, see La. R.S. 32:873.

Form and amount of security, see La. R.S. 32:876.
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CIVIL PROCEDURE

• Settlements

•• Settlement Agreements

••• General Overview. — A defendant in an auto accident case, who signed an agreement to make installment payments to the plaintiff for automobile damages, could not later avoid the contract on the grounds that he had lent the car to another and was not liable for the accident. United Services Auto. Asso. v. Denova, 310 So. 2d 671, 1975 La. App. LEXIS 3799 (Mar. 10, 1975).

INSURANCE LAW

• Claims & Contracts

•• Policy Interpretation

••• General Overview. — In a personal injury action, the contract interpretation principles set forth in former La. Civ. Code Ann. art. 1901 (now La. Civ. Code Ann. art. 1983), former La. Civ. Code Ann. art. 1945 (now La. Civ. Code Ann. art. 2046), and former La. Civ. Code Ann. art. 1951 (now La. Civ. Code Ann. art. 2049), governed the interpretation of the insurance contracts at issue and a clause, which established limits to the extent of the Louisiana Motor Vehicle Responsibility Law, La. Rev. Stat. Ann. § 32:872, was given effect. Thompson v. Allstate Ins. Co., 252 So. 2d 711, 1971 La. App. LEXIS 5734 (Sept. 2, 1971).

• Industry Regulation

•• Insurance Company Operations

••• General Overview. — Policies issued by surplus line insurance brokers were acceptable as evidence of financial responsibility since such brokers were authorized to do business in the state within the meaning of the safety responsibility statute, La. Rev. Stat. Ann. § 32:872(C). Gray & Co. v. Stiles, 221 So. 2d 832, 1969 La. App. LEXIS 4985 (Apr. 14, 1969).

• Motor Vehicle Insurance

•• Coverage

••• Compulsory Coverage

•••• General Overview. — Uninsured driver was not entitled to an injunction preventing revocation of driving privileges under the Motor Vehicle Safety Responsibility Law, La. Rev. Stat. Ann. § 32:851 et seq., after an accident because the liability presented by the department of public safety was not conclusive enough under La. Rev. Stat. Ann. § 32:873 for damages arising from an automobile accident, and the reasonably possible test should have been applied, pursuant to La. Rev. Stat. Ann. § 32:872. Johnson v. State, Dep’t of Public Safety, 363 So. 2d 1251, 1978 La. App. LEXIS 3016 (Oct. 12, 1978), writ of certiorari denied by 366 So. 2d 576, 1979 La. LEXIS 8005 (La. 1979).

TRANSPORTATION LAW

• Private Vehicles

•• Operator Licenses

••• General Overview. — Because La. Rev. Stat. Ann. § 32:872 mandated the suspension of a motor vehicle license in certain circumstances and did not permit a restricted or hardship license, but required that the conditions of La. Rev. Stat. Ann. § 32:874(A) first be met before reinstatement, suspension was mandatory. Claverie v. State, Dep’t of Public Safety & Corrections, 602 So. 2d 76, 1992 La. App. LEXIS 1797 (May 26, 1992).

Motorist who had his driver’s license suspended under the financial responsibility law, La. Rev. Stat. Ann. § 32:851 et seq., for failing to insure his vehicle, which was involved in an accident, was not entitled to a restricted driver’s license under § 32:415.1. Ghirmu v. State Dep’t of Public Safety, 520 So. 2d 1318, 1988 La. App. LEXIS 316 (Feb. 8, 1988).

•• Vehicle Registration

••• General Overview. — Pursuant to La. Rev. Stat. Ann. §32:872, there was no evidence that would relieve plaintiff driver from the necessity of furnishing security; defendant department of safety was required to determine the amount of security sufficient in its judgment to satisfy any judgment or judgments for damages that resulted from the accident as might be recovered against the driver. Breaux v. Department of Public Safety, 296 So. 2d 330, 1974 La. App. LEXIS 3617 (June 6, 1974).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Surplus line carrier qualifies as an authorized insurer under Motor Vehicle Safety Responsibility Law., OPINION NUMBER 90-526, La. Atty. Gen. Op. No. 1990-526; 1991 La. AG LEXIS 53.

There is no current state law that requires an employee of the state whose primary duty is driving to possess liability insurance even if he does not own a personal vehicle. The state could legally mandate this requirement., OPINION NUMBER 02-0181, La. Atty. Gen. Op. No. 2002-0181; 2002 La. AG LEXIS 236.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Recent Development: Rpm Pizza, Inc. v. Automotive Casualty Insurance Co.: Automobile Exclusions and Louisiana’s Compulsory Insurance Law. 67 Tul. L. Rev. 1290 (March, 1993).

Comment: Double Insurance Coverage in Automobile Insurance Policies—The Problem of “Other Insurance” Clauses. 47 Tul. L. Rev. 1039 (June, 1973).

§ 873. Further exceptions to requirements of security.

The requirements as to security and suspension in R.S. 32:872 shall not apply:

(1) To the operator or the owner of a motor vehicle involved in an accident wherein no injury or damage was caused to the person or property of any one other than such operator or owner;

(2) To the operator or the owner of a motor vehicle legally parked at the time of the accident;

(3) To the owner of a motor vehicle if at the time of the accident the vehicle was being operated without his permission, express or implied, or was parked by a person who had been operating such motor vehicle without such permission;

(4) To the operator or the owner of a motor vehicle involved in a collision with another vehicle, the operator of which other vehicle is found guilty of or pleads guilty to a charge of drunk driving, negligent injury or negligent homicide;

(5) To any person who would otherwise be required to file security, when the adverse party has been charged with negligent homicide; provided however, that this exemption shall not apply if and when the adverse party so charged has been tried and found not guilty; nor

(6) If, prior to the date that the commissioner would otherwise suspend license and registration or non-resident’s operating privilege under R.S. 32:872, there is filed with the commissioner evidence satisfactory to him that the person who would otherwise have to file security has been released from liability or been finally adjudicated not to be liable or has executed a duly acknowledged written agreement providing for the payment of an agreed amount in installments, with respect to all claims for injuries or damages resulting from the accident.

However, notwithstanding any of the provisions of this Chapter, the commissioner shall never suspend any registration of any owner of a motor vehicle involved in any accident where under the law of this state such owner is not legally liable for damages arising from such accident. (Acts 1952, No. 52, § 6. Amended by Acts 1958, No. 115, § 1; Acts 1958, No. 322, § 1.)

CROSS REFERENCES

Louisiana Law. — Security and proof of financial responsibility required unless evidence of insurance; when security determined; suspension; exception, see La. R.S. 32:872.

Duration of suspension, revocation, or withdrawal; reinstatement fees, see La. R.S. 32:874.

Custody, distribution and return of security, see La. R.S. 32:877.
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CIVIL PROCEDURE

• Settlements

•• Settlement Agreements

••• General Overview. — A defendant in an auto accident case, who signed an agreement to make installment payments to the plaintiff for automobile damages, could not later avoid the contract on the grounds that he had lent the car to another and was not liable for the accident. United Services Auto. Asso. v. Denova, 310 So. 2d 671, 1975 La. App. LEXIS 3799 (Mar. 10, 1975).

INSURANCE LAW

• Motor Vehicle Insurance

•• Coverage

••• Compulsory Coverage

•••• General Overview. — Uninsured driver was not entitled to an injunction preventing revocation of driving privileges under the Motor Vehicle Safety Responsibility Law, La. Rev. Stat. Ann. § 32:851 et seq., after an accident because the liability presented by the department of public safety was not conclusive enough under La. Rev. Stat. Ann. § 32:873 for damages arising from an automobile accident, and the reasonably possible test should have been applied, pursuant to La. Rev. Stat. Ann. § 32:872. Johnson v. State, Dep’t of Public Safety, 363 So. 2d 1251, 1978 La. App. LEXIS 3016 (Oct. 12, 1978), writ of certiorari denied by 366 So. 2d 576, 1979 La. LEXIS 8005 (La. 1979).

TRANSPORTATION LAW

• Private Vehicles

•• Safety Standards

••• General Overview. — Exception stated in La. Rev. Stat. Ann. § 32:873 applied only where there was no injury to another person or no damage to the property of another person; the exception did not state that the damage to the property of another person was to be in excess of $200; any damage to the property of another person was sufficient to take the matter out of the exception. Breaux v. Department of Public Safety, 296 So. 2d 330, 1974 La. App. LEXIS 3617 (June 6, 1974).

§ 874. Duration of suspension, revocation, or withdrawal; reinstatement fees.

A. The license and registration and nonresident’s operating privilege suspended as provided in R.S. 32:872 shall remain so suspended and shall not be renewed nor shall any such license or registration be issued to such person until:

(1) Such person shall deposit or there shall be deposited on his behalf, the security required under R.S. 32:872; or

(2) One year shall have elapsed following the date of the accident and evidence satisfactory to the commissioner has been filed with him that during such period no action for damages arising out of the accident has been instituted; or

(3) Evidence satisfactory to the commissioner has been filed with him of a release from liability, or a final adjudication of nonliability, or a duly acknowledged written agreement, in accordance with Paragraph (6) of R.S. 32:873, provided however, in the event that there shall be any default in the payment of any installment under any duly acknowledged written agreement, then, upon written notice of such default, the commissioner shall forthwith suspend the license and registration or nonresident’s operating privilege of such person defaulting which shall not be restored unless and until:

(a) Such person deposits and thereafter maintains security as required under R.S. 32:872 in such amount as the commissioner may then determine, or

(b) One year shall have elapsed following the date when such security was required and during such period no action upon such agreement has been instituted in a court in this state.

B. (1) (a) Any person whose license has been suspended, revoked, or withdrawn under any provision of this Chapter shall, after complying with the requirements of this Chapter, be required to pay a reinstatement fee or to show proof, in the instance in which the loss of license was predicated on failure to file the necessary reports that adequate insurance coverage existed, that in fact such coverage did timely exist, before such license may be reinstated and the license shall remain withdrawn and shall not be renewed, nor shall any such license be issued to such person, until payment of this reinstatement fee has been made or the proof shown. Upon receipt of said fee or proof, such license shall be reinstated provided all other requirements have been met.

(b) For a first offense there shall be a reinstatement fee of twenty-five dollars, for a second offense there shall be a reinstatement fee of one hundred dollars, and for any subsequent offense there shall be a reinstatement fee of two hundred dollars, provided the offenses occurred within a five-year period. The first offense occurring after five years from the prior first offense shall be deemed to be a first offense. The reinstatement fee contained herein shall be in addition to other appropriate registration fees allowed by law and reinstatement shall depend upon proof of compliance with the compulsory liability law.

(2) Proof of coverage in this Section shall include an original or photocopy of a Louisiana auto insurance identification card, or an image of the card that is displayed on a mobile electronic device, showing that the required security is in effect on the vehicle and has been continuous without lapse or an original or photocopy of any written communication from an insurer either to the insured or to the secretary stating that the required security is in effect on the vehicle and has been continuous without lapse. The original or photocopy of the insurance card, or an image of the card that is displayed on a mobile electronic device, or the written communication specified above shall constitute sufficient proof of coverage in this Section and, upon receipt of any of these documents, the license shall be reinstated provided all other requirements have been met. No reinstatement fee shall be charged when proof of coverage is provided, and any reinstatement fee which has been paid shall be refunded.

C. The commissioner may require a person to produce a paper copy of the insurance identification card in connection with any inquiry or transaction conducted by, or on behalf of, the commissioner.

D. Repealed by Acts 2001, No. 456, § 2, effective August 15, 2001. (Added by Acts 1952, No. 52, § 7; Amended by Acts 1962, No. 495, § 1; Acts 1967, No. 106, § 1; Acts 1968, No. 601, § 1; Acts 1976, No. 229, § 1; Acts 1977, No. 419, § 1, eff. July 1, 1977; Acts 1980, No. 273, § 1; Acts 1983, 1st Ex. Sess., No. 33, § 2, eff. Jan. 19, 1983; Acts 1986, No. 1060, § 1; Acts 1988, No. 269, § 1; Acts 1992, No. 984, § 18; Acts 1998, 1st Ex. Sess., No. 40, § 1, eff. June 16, 1998; Acts 2001, No. 456, §§ 1, 2, eff. Aug. 15, 2001; Acts 2012, No. 824, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 824, in (B)(2), inserted “or an image of the card that is displayed on a mobile electronic device” in the first sentence and substituted “the insurance card or an image of the card that is displayed on a mobile electronic device” for “either the insurance card” in the second sentence; and added (C).

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute made a spelling correction in (B)(1)(b).

2001 Amendments. — Acts 2001, No. 456, § 1, effective August 15, 2001, in (B)(1)(a), substituted “license may be reinstated” for “license may be returned” in the first sentence, and substituted “license shall be reinstated provided all other requirements have been met” for “license shall be returned within ten days” in the second sentence, in (B)(2), substituted “the license shall be reinstated provided all other requirements have been met. No reinstatement fee” for “the license shall be returned within ten days no reinstatement fee,” inserted “when proof of coverage is provided” in the third sentence, and deleted “at the same time that the license is returned” from the end of the third sentence.

Acts 2001, No. 456, § 2, effective August 15, 2001, repealed the former (D), which read: “The department’s local field offices are hereby authorized to reinstate suspended driver’s licenses when the only requirements for reinstatement are proof of insurance and the payment of a reinstatement fee. The field offices are also authorized to reinstate suspended driver’s licenses when proof of coverage, pursuant to Subsection B of this Section, is presented and such reinstatement shall be made without payment of a reinstatement fee. Any reinstatement fee paid shall be refunded as provided in Subsection B of this Section.”

1998 1st Extraordinary Session Amendments. — Acts 1998, No. 40, § 1, effective June 16, 1998, added “reinstatement fees” in the section heading; added (B)(1)(b); and deleted “of twenty-five dollars” following the first occurrence of “reinstatement fee” in (B)(1)(a).

CROSS REFERENCES

Louisiana Law. — Custody, distribution and return of security, see La. R.S. 32:877.
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TRANSPORTATION LAW

• Private Vehicles

•• Operator Licenses

••• General Overview. — Because La. Rev. Stat. Ann. § 32:872 mandated the suspension of a motor vehicle license in certain circumstances and did not permit a restricted or hardship license, but required that the conditions of La. Rev. Stat. Ann. § 32:874(A) first be met before reinstatement, suspension was mandatory. Claverie v. State, Dep’t of Public Safety & Corrections, 602 So. 2d 76, 1992 La. App. LEXIS 1797 (May 26, 1992).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 32:391 & 32:57.1, OPINION No. 78-943, La. Atty. Gen. Op. No. 1978-943; 1978 La. AG LEXIS 365.

§ 875. Application to unlicensed drivers and unregistered motor vehicles.

In case the operator or the owner of a motor vehicle involved in an accident within this state has no license or registration, or is a nonresident, he shall not be allowed a license or registration until he has complied with the requirements of this Chapter to the same extent that would be necessary if, at the time of the accident, he had held a license and registration. (Acts 1952, No. 52 § 8; Acts 2001, No. 456, § 1.)

2001 Amendments. — Acts 2001, No. 456, § 1, effective August 15, 2001, deleted the former (B), which read: “When a non-resident’s operating privilege is suspended pursuant to R.S. 32:872 or 32:874, the commissioner shall transmit a certified copy of the record of such action to the official in charge of the issuance of licenses and registration certificates in the state in which such non-resident resides, if the law of such other state provides for action in relation thereto similar to that provided for in Subsection C of this Section”; deleted the former (C), which read: “Upon receipt of such certification that the operating privilege of a resident of this state has been suspended or revoked in any such other state pursuant to a law providing for its suspension or revocation for failure to deposit security for the payment of judgments arising out of a motor vehicle accident, under circumstances which would require the commissioner to suspend a non-resident’s operating privilege had the accident occurred in this state, the commissioner shall suspend the license of such resident if he was the operator, and all of his registrations if he was the owner of a motor vehicle involved in such accident. Such suspension shall continue until such resident furnishes evidence of his compliance with the law of such other state relating to the deposit of such security”; redesignated the former (A) as the first paragraph of this section; substituted “to unlicensed drivers and unregistered motor vehicles” for “to non-residents, unlicensed drivers, unregistered motor vehicles and accidents in other states” in the section heading.

§ 876. Form and amount of security.

A. The security required under this Part shall be in such form and in such amount as the commissioner may require but in no case in excess of the limits specified in R.S. 32:872 in reference to the acceptable limits of a policy. The person depositing security shall specify in writing the person or persons on whose behalf the deposit is made, and at any time while such deposit is in the custody of the commissioner or state treasurer, the person depositing it may in writing amend the specification of the person or persons on whose behalf the deposit is made to include an additional person or persons; however, any single deposit of security shall be applicable only on behalf of persons required to furnish security because of the same accident.

B. The commissioner may reduce the amount of security ordered in any case if, in his judgment, the amount ordered is excessive. In case the security originally ordered has been deposited, the excess deposited over the reduced amount ordered shall be returned to the depositor or his personal representative forthwith, notwithstanding the provisions of R.S. 32:877. (Acts 1952, No. 52 § 9. Amended by Acts 1978, No. 308, § 2; Acts 2001, No. 456, § 1.)

2001 Amendments. — Acts 2001, No. 456, § 1, effective August 15, 2001, designated the first two paragraphs as (A) and (B); deleted “or bond” following “acceptable limits of a policy” in (A).
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TRANSPORTATION LAW

• Private Vehicles

•• Vehicle Registration

••• General Overview. — Neither as written nor as applied did La. Rev. Stat. Ann. §§ 32:876 and 32:852(A) deny plaintiff diver procedural due process by refusing hearing on liability. Cross v. Waguespack, 308 So. 2d 321, 1975 La. App. LEXIS 3655 (Feb. 13, 1975).

§ 877. Custody, distribution and return of security.

Cash security deposited in compliance with the requirements of this Part shall be deposited by the commissioner in an escrow account of the Department of Public Safety and Corrections. Such deposits shall be applicable to the payment of a judgment or judgments rendered against the person or persons on whose behalf the deposit was made, for damages arising out of the accident in question in an action at law, begun not later than one year after the date of such accident, or within one year after the date of deposit of any security under R.S. 32:874(A)(3). Deposits of security in cash or negotiable securities shall be applicable also to the payment in settlement, agreed to by the depositor, of a claim or claims arising out of such accident. Such deposit of cash or negotiable securities or any balance thereof shall be returned to the depositor or his personal representative when evidence satisfactory to the commissioner has been filed with him that there has been a full release from liability, or a final adjudication of nonliability, or a duly acknowledged agreement in accordance with R.S. 32:873(6), or whenever, after the expiration of one year from the date of the accident, or from the date of deposit of any security under R.S. 32:874(A)(3), the commissioner shall be given reasonable evidence that there is no such action pending and no judgment rendered in such action left unpaid. (Acts 1952, No. 52, § 10. Amended by Acts 1968, No. 602, § 1; Acts 2001, No. 456, § 1.)

2001 Amendments. — Acts 2001, No. 456, § 1, effective August 15, 2001, deleted the former second sentence, which read: “Surety bonds issued by a surety company duly authorized to transact business in the state and negotiable securities (subject to R.S. 32:876) shall be held by the commissioner,” substituted “R.S. 32:874(A)(3) for “Paragraph (3) of R.S. 32:874,” deleted “and any surety bond shall be cancelled and returned” preceding “when evidence satisfactory to the commissioner has been filed,” substituted “R.S. 32:873(6)” for “Paragraph (6) of R.S. 32:873,” substituted “R.S. 32:874(A)(3) for “Paragraph (3) of R.S. 32:874.”

CROSS REFERENCES

Louisiana Law. — Form and amount of security, see La. R.S. 32:876.

§ 878. Matters not to be evidence in civil suits.

Neither the report required by R.S. 32:871, the action taken by the commissioner pursuant to this Part, the findings, if any, of the commissioner upon which such action is based, nor the security filed as provided in this Part shall be referred to in any way, nor be any evidence of the negligence of due care of either party, at the trial of any action at law to recover damages. (Acts 1952, No. 52, § 11.)

§ 879. Registration after suspension of inoperable vehicle.

A. Any owner of a vehicle that is no longer in use or operable and the registration for which has been suspended, revoked, or withdrawn under any provision of this Chapter because of the accident, after complying with the requirements of this Chapter, shall be allowed to apply to register another vehicle when he furnishes to the commissioner one of the following:

(1) A copy of any sale, transfer, or assignment of the vehicle that is no longer in use or operable.

(2) The registration plate and registration certificate for the vehicle that is no longer in use or operable.

B. In the event the owner has no copy of the sale, transfer, or assignment or a registration plate and registration certificate for the vehicle, the owner may furnish the commissioner a written statement indicating the vehicle with the suspended registration is no longer in use. The affidavit shall be in the form required by the commissioner. (Acts 1984, No. 600, § 1; Acts 2001, No. 456, § 1.)

2001 Amendments. — Acts 2001, No. 456, § 1, effective August 15, 2001, deleted “due to damage sustained in an accident” following “Any owner of a vehicle that is no longer in use or operable” in (A); in (B), substituted ‘a written statement indicating” for “an affidavit stating that,” and deleted “or operable due to damage sustained in the accident” following “vehicle with the suspended registration is no longer in use.”

§ 880. Nonresident drivers; accidents.

A. Whenever a nonresident driver is involved in an accident in this state and is issued a traffic citation in connection with that accident, the nonresident driver shall:

(1) Show proof of liability insurance coverage as required by law,

(2) Post a bond in an amount sufficient to cover the damage caused in the accident, or

(3) Deposit his driver’s license with the law enforcement agency which investigates the accident.

B. As used in this Section, the phrase “nonresident driver” means a person who operates a motor vehicle in this state and who has a foreign driver’s license, or a foreign registration for the motor vehicle, or both. (Acts 1990, No. 93, § 1.)

PART 3. PROOF OF FINANCIAL RESPONSIBILITY.

§ 891. Courts to report non-payment of judgments and convictions.

Whenever any person fails within sixty days to satisfy any final judgment, upon the written request of the judgment creditor or his attorney, it shall be the duty of the clerk of the court, or of the judge of a court which has no clerk, in which any such judgment is rendered within this state, to forward to the commissioner immediately after the expiration of said sixty days, a certified copy of such judgment.

If the defendant named in any certified copy of a judgment reported to the commissioner is a non-resident, the commissioner shall transmit a certified copy of the judgment to the official in charge of the issuance of licenses and registration certificates of the state of which the defendant is a resident. (Acts 1952, No. 52, § 12.)
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INSURANCE LAW

• Motor Vehicle Insurance

•• Coverage

••• General Overview. — Where, at the time insurance was purchased, defendant driver was the registered owner of both a 1955 Oldsmobile and a 1966 Chevrolet and he informed the employees of the insurance agency that the 1955 Oldsmobile was not running and was out of service, under the Financial Responsibility Act, La. Rev. Stat. Ann. § 32:891 et seq., defendant met the burden of proof of financial responsibility by purchasing automobile liability coverage and furnishing to the Commissioner a certificate of insurance on the 1966 vehicle; the Act does not make it mandatory that an insurer provide coverage for all owned automobiles. Crockett v. Collins, 308 So. 2d 391, 1975 La. App. LEXIS 3744 (Feb. 10, 1975).

Recovery from defendant driver’s insurer for injuries and property damages sustained in an accident was properly denied because the defendant driver’s policy restricted coverage to a vehicle different from that involved in the accident, and the policy could not be construed to extend to any car owned by defendant driver. Crockett v. Collins, 308 So. 2d 391, 1975 La. App. LEXIS 3744 (Feb. 10, 1975).

••• Compulsory Coverage

•••• General Overview. — Proof of Financial Responsibility section of the Motor Vehicle Safety Responsibility Law, La. Rev. Stat. Ann. § 32:891 et seq., is prospective in application and applies for the protection of the general public and requires that a court adjudicated tortfeasor that has not satisfied liability that arose out of a previous accident must post proof of financial responsibility as defined in the law before using the highways again. Gotreaux v. Travelers Ins. Co., 299 So. 2d 466, 1974 La. App. LEXIS 4566 (June 28, 1974), writ of certiorari denied by 302 So. 2d 309, 1974 La. LEXIS 4196 (La. 1974).

Even if the Louisiana Motor Vehicle Financial Responsibility Law applied to a public liability policy obtained by a serviceman to comply with his fort’s traffic regulations, coverage for a guest passenger in the serviceman’s vehicle was not required because, under La. Rev. Stat. Ann. § 32:891 et seq., evidence of financial responsibility was not a prerequisite to operating a motor vehicle until the operator had been involved in one automobile accident. McCoy v. Royal Indem. Co., 174 So. 2d 260, 1965 La. App. LEXIS 4323 (Apr. 19, 1965).

TRANSPORTATION LAW

• Private Vehicles

•• Operator Licenses

••• General Overview. — Suspension of a driver’s automobile license was proper where the Department of Public Safety and Corrections was authorized because the driver failed to satisfy a judgment against him. Webb v. Louisiana Dep’t of Public Safety & Corrections, 579 So. 2d 1243, 1991 La. App. LEXIS 1352 (May 22, 1991).

Pursuant to La. Rev. Stat. Ann. § 32:891 et seq., whenever a person has been involved in an accident which results in a final judgment against him, he must show proof of financial responsibility as to future accidents on penalty of having his driver’s license suspended; one of the methods provided for showing proof of financial responsibility is to file with the Commissioner a motor vehicle liability policy, duly certified by the insurer and containing the minimum coverages specified in La. Rev. Stat. Ann. § 32:900. Johnson v. Universal Auto. Ins. Asso., 124 So. 2d 580, 1960 La. App. LEXIS 1193 (Nov. 17, 1960).

§ 892. Suspension for non-payment of judgment; exceptions.

A. The commissioner, upon the receipt of a certified copy of a final judgment shall forthwith suspend the license and registration and any non-resident’s operating privilege of any person against whom such judgment was rendered, except as hereinafter otherwise provided in this Section and in R.S. 32:895.

B. If the judgment creditor consents in writing, in such form as the commissioner may prescribe, that the judgment debtor be allowed license and registration or non-resident’s operating privilege, the same may be allowed by the commissioner, in his discretion, for six months from the date of such consent and thereafter until such consent is revoked in writing, notwithstanding default in the payment of such judgment, or of any installments thereof prescribed in R.S. 32:895 provided the judgment debtor furnished proof of financial responsibility.

C. However, notwithstanding any provisions of this Part, satisfaction of any judgment or the giving of future proof shall not be required of a judgment debtor whose insurance company became insolvent subsequent to the accident from which the judgment arose. Furnishing of acceptable written proof of such insolvency shall rest with such judgment debtor. (Acts 1952, No. 52, § 13. Amended by Acts 1968, No. 603, § 1.)

CROSS REFERENCES

Louisiana Law. — Suspension to continue until judgments paid and proof given, see La. R.S. 32:893.

Self-insurers, see La. R.S. 32:1042.

§ 893. Suspension to continue until judgments paid and proof given.

Such license, registration and non-resident’s operating privilege shall remain so suspended and shall not be renewed, nor shall any such license or registration be thereafter issued in the name of such person, including any such person not previously licensed, unless and until every such judgment is stayed, satisfied in full or to the extent hereinafter provided and until the said person gives proof of financial responsibility subject to the exemption stated in R.S. 32:892 and 32:895.

A discharge in bankruptcy following the rendering of any such judgment shall not relieve the judgment debtor from any of the requirements of this Part. (Acts 1952, No. 52, § 14.)

§ 894. Payments sufficient to satisfy requirements.

A. Judgments herein referred to shall, for the purpose of this Chapter only, be deemed satisfied:

(1) When fifteen thousand dollars has been credited upon any judgment or judgments rendered in excess of that amount because of bodily injury to or death of one person as the result of any one accident.

(2) When, subject to such limit of fifteen thousand dollars because of bodily injury to or death of one person, the sum of thirty thousand dollars has been credited upon any judgment, or judgments, rendered in excess of that amount because of bodily injury to or death of two or more persons as the result of any one accident.

(3) When twenty-five thousand dollars has been credited upon any judgment or judgments rendered in excess of that amount because of injury to or destruction of property of others as a result of any one accident.

B. Payments made in settlement of any claims because of bodily injury, death, or property damage arising from a motor vehicle accident shall be credited in reduction of the amounts provided for in this Section. (Acts 1952, No. 52, § 15. Acts 1984, No. 237, § 1; Acts 2008, No. 921, § 1, eff. Jan. 1, 2010.)

2008 Amendments. — Acts 2008, No. 921, § 1, effective January 1, 2010, substituted “fifteen thousand dollars” for “ten thousand dollars” in (A)(1); in (A)(2), substituted “fifteen thousand dollars” for “ten thousand dollars,” and substituted “thirty thousand dollars” for “twenty thousand dollars”; and substituted “twenty-five thousand dollars” for “ten thousand dollars” in (A)(3).

Quoted Statutory Material. — Acts 2008, No. 921, § 2, provides that “The provisions of this Act shall become effective on January 1, 2010, and shall apply to new policies issued on or after January 1, 2010. The provisions of this Act shall not apply to policies already existing on January 1, 2010, until the renewal date of such policies.”

§ 895. Installment payment of judgments; default.

A. A judgment debtor upon due notice to the judgment creditor may apply to the court in which such judgment was rendered for the privilege of paying such judgment in installments and the court, in its discretion and without prejudice to any other legal remedies which the judgment creditor may have, may so order and fix the amounts and times of payment of the installments.

B. The commissioner shall not suspend a license, registration or a non-resident’s operating privilege, and shall restore any license, registration or non-resident’s operating privilege suspended following nonpayment of a judgment, when the judgment debtor gives proof of financial responsibility and obtains such an order permitting the payment of such judgment in installments, and while the payment of any said installment is not a default.

C. In the event the judgment debtor fails to pay any installment as specified by such order, then upon notice of such default, the commissioner shall forthwith suspend the license, registration or non-resident’s operating privilege of the judgment debtor until such judgment is satisfied, as provided in this Chapter. (Acts 1952, No. 52, § 16.)

CROSS REFERENCES

Louisiana Law. — Suspension for non-payment of judgment; exceptions, see La. R.S. 32:892.

Suspension to continue until judgments paid and proof given, see La. R.S. 32:893.

Self-insurers, see La. R.S. 32:1042.

§ 896. Proof required upon certain convictions.

A. When the director under Section 414(A) or 414(B)(2) of this Title suspends the license or nonresident operating privilege of any person upon receipt of evidence of conviction, entry of guilty plea, or forfeiture of bond of any person charged with operating a motor vehicle while under the influence of intoxicating beverages or narcotic drugs or stimulants of the central nervous system, or under Section 667 of this Title for refusal to submit to chemical tests of blood, breath, urine, or other bodily substance for determining the alcoholic content of his blood, no license shall be reinstated or reissued to the person unless such person previously has given or immediately gives and thereafter maintains proof of financial responsibility with respect to all motor vehicles registered by him and shall show financial responsibility individually as a non-owner for a period of three years.

B. If a person is not licensed, but by final order or judgment is convicted of or forfeits any bail or collateral deposited to secure an appearance for trial for any offense requiring the suspension or revocation of license, or for operating a motor vehicle upon the highways without being licensed to do so, or for operating an unregistered motor vehicle upon the highways, no license shall be thereafter issued to such person until he shall give and thereafter maintain proof of financial responsibility, when required.

C. Repealed by Acts 1982, No. 822, § 3. (Added by Acts 1952, No. 52, § 17; Amended by Acts 1966, No. 464, § 1; Acts 1968, No. 273, § 15; Acts 1976, No. 594, § 1; Acts 1979, No. 221, § 1; Acts 1979, No. 348, § 1.)

CROSS REFERENCES

Louisiana Law. — Suspension, revocation, renewal, and cancellation of licenses; judicial review, see La. R.S. 32:414.

Suspension, revocation, and denial of driving privileges; hardship license; insurance rates, see La. R.S. 32:430.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Vehicular Crimes

••• License Violations

•••• General Overview. — Pursuant to La. Rev. Stat. Ann. § 32:896, defendant was eligible for a license because financial responsibility was not at issue. Bastrop v. Johnson, 403 So. 2d 717, 1981 La. LEXIS 10171 (Sept. 8, 1981).

INSURANCE LAW

• Motor Vehicle Insurance

•• Coverage

••• Compulsory Coverage

•••• General Overview. — Motorist who sought to have his driver’s license reinstated 180 days after it was suspended failed to provide proof of financial responsibility in the form required by statute. Wood v. State, Dep’t of Public Safety, Driver Management Bureau, 488 So. 2d 1145, 1986 La. App. LEXIS 6788 (May 7, 1986).

Where a driver refused a breath test and also failed to submit proof of insurance, his vehicle registration and plates, as well as his operator’s license, were subject to suspension, even though the police warned him only of the license suspension, because under La. Rev. Stat. Ann. § 32:667, license suspension was the only consequence of his refusal of the test authorized by La. Rev. Stat. Ann. § 32:661, and the police were only required to warn of that suspension; suspension of his registration under La. Rev. Stat. Ann. § 32:896 was due to his failure to submit proof of financial responsibility. Dabney v. Department of Public Safety, 298 So. 2d 295, 1974 La. App. LEXIS 4166 (June 28, 1974), writ of certiorari denied by 302 So. 2d 25, 1974 La. LEXIS 4240 (La. 1974).

TRANSPORTATION LAW

• Private Vehicles

•• Operator Licenses

••• General Overview. — Pursuant to La. Rev. Stat. Ann. § 32:414(F), upon the expiration of the 60 day period for the suspension of a license, the department of public safety could in its discretion reinstate the license. but only if the requirements relative to proof of financial responsibility had been satisfied; this was true even for a driver who did not have a vehicle registered to him. Lake Charles v. Iford, 375 So. 2d 937, 1979 La. LEXIS 6924 (Sept. 4, 1979).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — There is no current state law that requires an employee of the state whose primary duty is driving to possess liability insurance even if he does not own a personal vehicle. The state could legally mandate this requirement., OPINION NUMBER 02-0181, La. Atty. Gen. Op. No. 2002-0181; 2002 La. AG LEXIS 236.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Casenote: Williams v. Watson: A Deal Is a Deal — The Louisiana Supreme Court Upholds the Longstanding Concept of Freedom to Contract in Insurance Policies. 48 Loy. L. Rev. 353 (Summer, 2002).

§ 897. Alternate methods of giving proof.

Proof of financial responsibility when required under this Chapter with respect to a motor vehicle or with respect to a person who is not the owner of a motor vehicle may be given by filing:

(1) A certificate of insurance as provided in R.S. 32:898 or 32:899, or

(2) A bond as provided in R.S. 32:903 or

(3) A certificate of deposit of money or securities as provided in R.S. 32:904 or

(4) A certificate of self-insurance, as provided in R.S. 32:1042, supplemented by an agreement by the self-insurer that, with respect to accidents occurring while the certificate is in force, he will pay the same judgments and in the same amounts that an insurer would have been obligated to pay under an owner’s motor vehicle liability policy if it had been issued such a policy to said self-insurer.

No motor vehicle shall be or continue to be registered in the name of any person required to file proof of financial responsibility unless such proof shall be furnished for such motor vehicle. (Acts 1952, No. 52, § 18.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — There is no current state law that requires an employee of the state whose primary duty is driving to possess liability insurance even if he does not own a personal vehicle. The state could legally mandate this requirement., OPINION NUMBER 02-0181, La. Atty. Gen. Op. No. 2002-0181; 2002 La. AG LEXIS 236.

§ 898. Certificate of insurance as proof.

A. Proof of financial responsibility shall be furnished by filing with the commissioner an electronic certificate of any insurance carrier duly authorized to do business in this state certifying that there is in effect a motor vehicle liability policy for the benefit of the person required to furnish proof of financial responsibility. Such electronic certificate shall give the effective date of such motor vehicle liability policy, which date shall be the same as the effective date of the certificate, and shall designate by explicit description or by appropriate reference all motor vehicles covered thereby, unless the policy is issued to a person who is not the owner of a motor vehicle.

B. No motor vehicle shall be or continue to be registered in the name of any person required to file proof of financial responsibility unless such motor vehicle is so designated in such a certificate. (Acts 1952, No. 52, § 19; Acts 2012, No. 368, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 368, in (A), in the first sentence, substituted “shall be furnished” for “may be furnished” and “an electronic certificate” for “the written certificate” and inserted “electronic” in the second sentence.

CROSS REFERENCES

Louisiana Law. — Alternate methods of giving proof, see La. R.S. 32:897.

“Motor Vehicle Liability Policy” defined, see La. R.S. 32:900.

Notice of cancellation or termination of certified policy, see La. R.S. 32:901.
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INSURANCE LAW

• Motor Vehicle Insurance

•• Coverage

••• Compulsory Coverage

•••• General Overview. — Motorist who sought to have his driver’s license reinstated 180 days after it was suspended failed to provide proof of financial responsibility in the form required by statute. Wood v. State, Dep’t of Public Safety, Driver Management Bureau, 488 So. 2d 1145, 1986 La. App. LEXIS 6788 (May 7, 1986).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Vehicles owned by municipality are subject to the compulsory Motor vehicle Liability Security Laws., OPINION No. 86-369, La. Atty. Gen. Op. No. 1986-369; 1986 La. AG LEXIS 406.

There is no current state law that requires an employee of the state whose primary duty is driving to possess liability insurance even if he does not own a personal vehicle. The state could legally mandate this requirement., OPINION NUMBER 02-0181, La. Atty. Gen. Op. No. 2002-0181; 2002 La. AG LEXIS 236.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Insurance. 52 La. L. Rev. 527 (January, 1992).

§ 899. Certificate furnished by non-resident as proof.

A. The non-resident owner of a motor vehicle not registered in this state may give proof of financial responsibility by filing with the commissioner a written certificate or certificates of an insurance carrier authorized to transact business in the state in which the motor vehicle or motor vehicles described in such certificates is registered, or if such non-resident does not own a motor vehicle, then in the state in which the insured resides, provided such certificate otherwise conforms to the provisions of this Chapter, and the commissioner shall accept the same upon condition that said insurance carrier complies with the following provisions with respect to the policies so certified:

(1) Said insurance carrier shall execute a power of attorney authorizing the commissioner to accept service on its behalf of notice or process in any action arising out of a motor vehicle accident in this state; and

(2) Said insurance carrier shall agree in writing that such policies shall be deemed to conform with the laws of this state relating to the terms of motor vehicle liability policies issued herein.

B. If any insurance carrier not authorized to transact business in this state, which has qualified to furnish proof of financial responsibility, defaults in any said undertakings or agreements, the commissioner shall not thereafter accept as proof any certificate of said carrier whether theretofore filed or thereafter tendered as proof, so long as such default continues. (Acts 1952, No. 52, § 20.)

CROSS REFERENCES

Louisiana Law. — “Motor Vehicle Liability Policy” defined, see La. R.S. 32:900.

Notice of cancellation or termination of certified policy, see La. R.S. 32:901.
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INSURANCE LAW

• Motor Vehicle Insurance

•• Coverage

••• Compulsory Coverage

•••• General Overview. — Motorist who sought to have his driver’s license reinstated 180 days after it was suspended failed to provide proof of financial responsibility in the form required by statute. Wood v. State, Dep’t of Public Safety, Driver Management Bureau, 488 So. 2d 1145, 1986 La. App. LEXIS 6788 (May 7, 1986).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Vehicles owned by municipality are subject to the compulsory Motor vehicle Liability Security Laws., OPINION No. 86-369, La. Atty. Gen. Op. No. 1986-369; 1986 La. AG LEXIS 406.

There is no current state law that requires an employee of the state whose primary duty is driving to possess liability insurance even if he does not own a personal vehicle. The state could legally mandate this requirement., OPINION NUMBER 02-0181, La. Atty. Gen. Op. No. 2002-0181; 2002 La. AG LEXIS 236.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Insurance. 52 La. L. Rev. 527 (January, 1992).


§ 900. “Motor Vehicle Liability Policy” defined.

A. A “Motor Vehicle Liability Policy” as said term is used in this Chapter, shall mean an owner’s or an operator’s policy of liability insurance, certified as provided in R.S. 32:898 or 32:899 as proof of financial responsibility, and issued except as otherwise provided in R.S. 32:899, by an insurance carrier duly authorized to transact business in this state, to or for the benefit of the person named therein as insured.

B. Such owner’s policy of liability insurance:

(1) Shall designate by explicit description or by appropriate reference all motor vehicles with respect to which coverage is thereby to be granted; and

(2) Shall insure the person named therein and any other person, as insured, using any such motor vehicle or motor vehicles with the express or implied permission of such named insured against loss from the liability imposed by law for damages arising out of the ownership, maintenance, or use of such motor vehicle or motor vehicles within the United States of America or the Dominion of Canada, subject to limits exclusive of interest and costs with respect to each such motor vehicle as follows:

(a) Fifteen thousand dollars because of bodily injury to or death of one person in any one accident, and

(b) Subject to said limit for one person, thirty thousand dollars because of bodily injury to or death of two or more persons in any one accident, and

(c) Twenty-five thousand dollars because of damage to or destruction of property of others in any one accident.

(d) An owner may exclude a named person as an insured under a commercial policy if the owner obtains and maintains in force another policy of motor vehicle insurance which provides coverage for the person so excluded which is equal to that coverage provided in the policy for which the person was excluded. The alternative coverage is required for both primary and excess insurance.

C. Such operator’s policy of liability insurance shall insure the person named as insured therein against loss from the liability imposed upon him by law for damages arising out of the use by him of any motor vehicle not owned by him, within the same territorial limits and subject to the same limits of liability as are set forth above with respect to an owner’s policy of liability insurance.

D. Such motor vehicle liability policy shall state the name and address of the named insured, the coverage afforded by the policy, the premium charged therefor, the policy period and the limits of liability, and shall contain an agreement or be endorsed that insurance is provided thereunder in accordance with the coverage defined in this Chapter as respects bodily injury and death or property damage, or both, and is subject to all the provisions of this Chapter.

E. Such motor vehicle liability policy need not insure any liability under any worker’s compensation law nor any liability on account of bodily injury to or death of an employee of the insured while engaged in the employment, other than domestic, of the insured, or while engaged in the operation, maintenance or repair of any such motor vehicle nor any liability for damage to property owned by, rented to, in charge of or transported by the insured.

F. Every motor vehicle liability policy shall be subject to the following provisions which need not be contained therein:

(1) The liability of the insurance carrier with respect to the insurance required by this Chapter shall become absolute whenever injury or damage covered by said motor vehicle liability policy occurs; said policy may not be cancelled or annulled as to such liability by an agreement between the insurance carrier and the insured after the occurrence of the injury or damage; no statement made by the insured or on his behalf and no violation of said policy shall defeat or void said policy;

(2) The satisfaction by the insured of a judgment for such injury or damage shall not be a condition precedent to the right or duty of the insurance carrier to make payment on account of such injury or damage;

(3) The insurance carrier shall have the right to settle any claim covered by the policy, and if such settlement is made in good faith, the amount thereof shall be deductible from the limits of liability specified in paragraph (2) of Sub-section B of this Section:

(4) The policy, the written application therefor, if any, and any rider or endorsement which does not conflict with the provisions of the Chapter shall constitute the entire contract between the parties.

G. Any policy which grants the coverage required for a motor vehicle liability policy may also grant any lawful coverage in excess of or in addition to the coverage specified for a motor vehicle liability policy and such excess or additional coverage shall not be subject to the provisions of this Chapter. With respect to a policy which grants such excess or additional coverage the term “motor vehicle liability policy” shall apply only to that part of the coverage which is required by this Section.

H. Any motor vehicle liability policy may provide that the insured shall reimburse the insurance carrier for any payment the insurance carrier would not have been obligated to make under the terms of the policy except for the provisions of this Chapter.

I. Any motor vehicle liability policy may provide for the prorating of the insurance thereunder with other valid and collectible insurance.

J. The requirements for a motor vehicle liability policy may be fulfilled by the policies of one or more insurance carriers which policies together meet such requirements.

K. Any binder issued pending the issuance of a motor vehicle liability policy shall be deemed to fulfill the requirements for such a policy.

L. (1) Notwithstanding the provisions of Paragraph (B)(2) of this Section, an insurer and an insured may by written agreement exclude from coverage the named insured and the spouse of the named insured. The insurer and an insured may also exclude from coverage any other named person who is a resident of the same household as the named insured at the time that the written agreement is entered into, and the exclusion shall be effective, regardless of whether the excluded person continues to remain a resident of the same household subsequent to the execution of the written agreement. It shall not be necessary for the person being excluded from coverage to execute or be a party to the written agreement. For the purposes of this Subsection, the term “named insured” means the applicant for the policy of insurance issued by the insurer.

(2) The form signed by the insured or his legal representative which excludes a named person from coverage shall remain valid for the life of the policy and shall not require the completion of a new driver exclusion form when a renewal, reinstatement, substitute, or amended policy is issued to the same named insured by the same insurer or any of its affiliates. Any changes to an existing policy, including but not limited to the addition of vehicles or insured drivers to said policy, regardless of whether these changes create new coverage, do not create a new policy and do not require the completion of a new agreement excluding a named person from coverage. For the purpose of this Subsection, a new policy shall mean an original contract of insurance which an insured enters into through the completion of an application on the form required by the insurer.

M. (1) Except for those tow trucks carrying liability coverage under the provisions of R.S. 32:1717, for those motor vehicles owned or operated by persons engaged in the business of actual farming and used primarily, but not exclusively, in carrying farm produce from farm to market or returning therefrom carrying goods and merchandise back to the farms, individually or cooperatively, where such carrying is not primarily for hire, or for motor vehicles being used for the transportation of forest products in their natural state, every motor carrier as defined in R.S. 32:1(37) shall be covered by a liability policy. Public liability and property damage insurance on motor carriers operating a vehicle that has a gross vehicle weight or gross combined weight rating in excess of twenty thousand pounds shall have the following liability limits:

(a) Those vehicles with a gross vehicle weight of more than twenty thousand pounds, but not more than fifty thousand pounds shall have:

(i) Twenty-five thousand dollars because of bodily injury or death of one person in any one accident, and

(ii) Subject to said limit for one person, fifty thousand dollars because of bodily injury to or death of two or more persons in any one accident, and

(iii) Twenty-five thousand dollars because of damage to or destruction of property of others in any one accident.

(b) Those vehicles with a gross vehicle weight of more than fifty thousand pounds shall provide a combined minimum single coverage limit of three hundred thousand dollars or the equivalent coverage of one hundred thousand dollars for injury or death to any one person, with a required minimum of not less than three hundred thousand dollars per occurrence, and twenty-five thousand dollars property damage.

(2) If, however, the motor carrier has qualified with the United States Department of Transportation (Interstate Commerce Commission) as a self-insurer, as authorized by 49 U.S.C. 10927, or has qualified for self-insurance under the provisions of R.S. 32:1042, the carrier shall be authorized as a self-insurer in Louisiana.

(3) The department may impose a fee not to exceed one dollar per vehicle to cover the expenses resulting from the administration of the provisions of this Subsection.

(4) In addition, all security providers for motor carriers, beginning June 15, 1995, shall notify the secretary, on a form required by the secretary, within forty-five calendar days from the date when any policy, bond, deposit, or other item of security is terminated, withdrawn, canceled, lapsed, or otherwise made ineffective. (Acts 1952, No. 52, § 21; Acts 1983, 1st Ex. Sess., No. 1, § 6; Acts 1984, No. 237, § 1; Acts 1986, No. 1000, § 1; Acts 1992, No. 979, § 1; Acts 1995, No. 301, § 1, eff. June 15, 1995; Acts 1996, 1st Ex. Sess., No. 34, § 1, eff. May 7, 1996; Acts 2001, No. 368, § 1, eff. Aug. 15, 2001; Acts 2002, 1st Ex. Sess., No. 81, § 1, eff. June 16, 2002; Acts 2008, No. 921, § 1, eff. Jan. 1, 2010; Acts 2011, No. 17, § 1, eff. Aug. 15, 2011.)

Editor’s Notes. — Acts 2002, 1st Ex. Sess., No. 81, § 2 provided that the provisions of Act 81, which amended this section, are prospective in application and not retroactive.

2011 Amendments. — The 2011 amendment by No. 17 substituted “damage to” for “bodily injury to” in (B)(2)(c).

2008 Amendments. — Acts 2008, No. 921, § 1, effective January 1, 2010, substituted “fifteen thousand dollars” for “ten thousand dollars” in (B)(2)(a); substituted “thirty thousand dollars” for “twenty thousand dollars” in (B)(2)(b); and substituted “twenty-five thousand dollars” for “ten thousand dollars” in (B)(2)(c).

2002 Amendments. — Acts 2002, 1st Ex. Sess., No. 81, § 1, effective June 16, 2002, added “Any changes to an existing policy, including but not limited to ... completion of an application on the form required by the insurer” to (L)(2).

2001 Amendments. — Acts 2001, No. 368, § 1, effective August 15, 2001, added (L)(2); in (L)(1), inserted “the named ... from coverage,” inserted “other,” and added “at the time ... by the insurer.”

Quoted Statutory Material. — Acts 2008, No. 921, § 2, provides that “The provisions of this Act shall become effective on January 1, 2010, and shall apply to new policies issued on or after January 1, 2010. The provisions of this Act shall not apply to policies already existing on January 1, 2010, until the renewal date of such policies.”

CROSS REFERENCES

Louisiana Law. — Uninsured motorist coverage, see La. R.S. 22:1295.

Off-road vehicles; mini-trucks, see La. R.S. 32:299.2.

Security required, see La. R.S. 32:861.

Evidence of compulsory motor vehicle liability security contained in vehicle; enforcement; penalty; fees, see La. R.S. 32:863.1.

Notification of the cancellation or issuance of security; penalties; database development, see La. R.S. 32:863.2.

Temporary permit for unregistered trucks, see La. R.S. 47:511.2.
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CIVIL PROCEDURE

• Dismissals

•• Involuntary Dismissals

••• General Overview. — In an insurance action for coverage brought by the plaintiff against the insurance company that insured the car, the insurance company was entitled to involuntary dismissal; at the time of the accident the car was not being driven by the owner, and plaintiff presented a lack of evidence concerning the right or authority by which the driver was using the car. Richmond v. USAA Cas. Ins. Co., 860 So. 2d 1170, 2003 La. App. LEXIS 3171 (Nov. 5, 2003).

• Summary Judgment

•• Standards

••• General Overview. — Pursuant to La. Code Civ. Proc. Ann. art. 966(B), in an accident victim’s personal injury action, summary judgment should have been granted in favor of the insurer of the mother of a driver involved in the automobile accident, where the driver was a named excluded driver on his mother’s policy; because the exclusion remained valid under La. Rev. Stat. Ann. § 32:900(L) regardless of the driver’s residency status on the date of the accident, the lower courts erred in determining that there remained a genuine material issue of fact as to whether the driver was residing at his mother’s household or his girlfriend’s household, which allegedly would have invoked different provisions of the insurance policy. Williams v. Watson, 798 So. 2d 55, 2001 La. LEXIS 2863 (Oct. 16, 2001).

Although the car owner’s son was a member of her household when she executed a named driver exclusion agreement pursuant to La. Rev. Stat. Ann. § 32:900(L), the accident occurred at a time when there was a legitimate question of material fact concerning whether her son was no longer a resident of her household; therefore, summary judgment should not have been granted in favor of the car owner’s insurer. Johns v. Cloud, 696 So. 2d 12, 1997 La. App. LEXIS 1295 (May 7, 1997).

GOVERNMENTS

• Legislation

•• Effect & Operation

••• Prospective Operation. — Where an insured purchased an automobile policy with a driver exclusion for her roommate in 2000 and only one month later added a vehicle but did not execute a driver exclusion, the driver exclusion was not effective as to the added vehicle as to an accident in 2000 because later amendments to La. Rev. Stat. Ann. § 32:900(L) were not specifically designated for retrospective application. Smith v. Williams, 879 So. 2d 233, 2004 La. App. LEXIS 1259 (May 14, 2004).

Amendment to La. Rev. Stat. Ann. § 32:900(L), allowing a named insured to exclude himself from automobile coverage, was not retroactive, where (1) the amendment was substantive, rather than procedural or interpretive, because it changed the rights and obligations of the parties, and (2) pursuant to La. Civ. Code Ann. art. 6 and La. Rev. Stat. Ann. § 1:2, a substantive change in the law could not be applied retroactively. State Farm Mut. Auto. Ins. Co. v. Noyes, 872 So. 2d 1133, 2004 La. App. LEXIS 360 (Feb. 23, 2004).

Trial court did not err in refusing to retroactively apply 1992 amendment to La. Rev. Stat. Ann. § 32:900(L) to an insurance policy because the legislature did not express its intent regarding retrospective or prospective application and the amendment created a substantive right that was previously unavailable. Threatts v. Derousselle, 636 So. 2d 276, 1994 La. App. LEXIS 975 (Apr. 6, 1994), overruled by Marcus v. Hanover Ins. Co., La. 98-2040, 740 So. 2d 603, 1999 La. LEXIS 1606 (La. June 9, 1999).

•• Interpretation. — Insurer did not violate a public policy contained in the Compulsory Motor Vehicle Liability Security Law, La. Rev. Stat. Ann. § 32:861 et seq., by contractually excluding liability that resulted from the maintenance or use of a non-owned motorized vehicle with less than four wheels (such as a motorcycle) because the onus was on a vehicle owner and not the insurer to provide minimum liability coverage under La. Rev. Stat. Ann. §§ 32:1(40) and 32:900(B)(2). Gunn v. Automotive Casualty Ins. Co., 614 So. 2d 154, 1993 La. App. LEXIS 387 (Feb. 3, 1993).

INSURANCE LAW

• Claims & Contracts

•• Policy Interpretation

••• General Overview. — It is a long-standing rule of law that ambiguous insurance policies are resolved in favor of coverage where the conflicting language in the endorsement to a policy and the language in the body of the insurance contract flowed from the insurer’s own actions in drafting the policy. Levy v. Vincent, 796 So. 2d 34, 2001 La. App. LEXIS 1783 (July 18, 2001).

• General Liability Insurance

•• Coverage

••• Products & Workmanship. — Because a car renter stood in the place of the owner when he gave permission to an insured to use the rental car, the insurer was liable for damages caused when the insured rear-ended another vehicle, pursuant to La. Rev. Stat. Ann. § 32:900(B)(2); even though no express permission was given, implied permission was authorized. Simms v. Butler, 685 So. 2d 1188, 1996 La. App. LEXIS 3147 (Dec. 27, 1996), reversed by La. 97-0416, 702 So. 2d 686, 1997 La. LEXIS 3343 (La. Dec. 2, 1997).

• Industry Regulation

•• Policy Forms

••• General Overview. — La. Rev. Stat. Ann. § 32:900 states mandatory provisions to be contained in or read into a motor vehicle liability policy issued in compliance with the Financial Responsibility Act, but none of these provisions require the insurer to cover all owned automobiles. Crockett v. Collins, 308 So. 2d 391, 1975 La. App. LEXIS 3744 (Feb. 10, 1975).

• Motor Vehicle Insurance

•• Cancellation & Renewal

••• General Overview. — Misrepresentation by an insured that he was the owner of a vehicle when in fact the vehicle was owned by another person who could not have received coverage because of his occupation was such as to vitiate the policy of insurance issued by the insurer on the vehicle under La. Rev. Stat. Ann. § 22:619(A); cancellation of the policy after the accident was not barred by La. Rev. Stat. Ann. § 32:900(F)(1) as against a passenger who was not a party to the contract, as that provision only applied to those drivers who were required to carry insurance because they had not satisfied an earlier liability that arose out of a traffic accident. Grain Dealers Mut. Ins. Co. v. Miller, 142 So. 2d 458, 1962 La. App. LEXIS 2040 (June 13, 1962).

•• Coverage

••• General Overview. — The business use exclusion in an insurance policy contravenes the purpose of the Louisiana Motor Vehicle Safety Responsibility Law and La. Rev. Stat. Ann. § 22:655(D) and undermines the intent and purpose of the statutory scheme to attach financial protection to the vehicle regardless of the purpose for which the vehicle is being operated and to benefit injured persons; further, if the court were to sanction the exclusion at issue, motorists would be allowed to drive in and out of coverage, depending on the purpose of a particular excursion, which would wreak havoc on the legislature’s goal in enacting an orderly and comprehensive scheme designed for the protection of injured victims of careless drivers. Marcus v. Hanover Ins. Co., 740 So. 2d 603, 1999 La. LEXIS 1606 (June 4, 1999).

Exclusion in an automobile liability policy, or a definition of coverage that excludes the named insured and anyone driving the insured vehicle with the permission of the named insured who has an invalid driver’s license, contravenes the purpose of La. Rev. Stat. Ann. §§ 32:900(B)(2) and 22:655(D), which is to provide compensation for persons injured by the operation of an insured vehicle. Adams v. Thomas, 729 So. 2d 1041, 1999 La. LEXIS 980 (Apr. 13, 1999).

La. Rev. Stat. Ann. § 32:900(B) of the Louisiana Motor Vehicle Safety Responsibility Law requires all motor vehicle liability policies to provide liability coverage to the named insured (owner or operator of the vehicle) for damages arising out of the use of a vehicle. Straughter v. Harnwell, 715 So. 2d 718, 1998 La. App. LEXIS 1670 (June 30, 1998).

In an action by the heirs of a bus passenger against an automobile rental agency that had arisen from a collision, the rental agency failed to prove under La. Rev. Stat. Ann. §§ 32:900(B)(2), and 32:1042 that the driver of the automobile was not the lessee of the automobile, and that the insurance policy did not include an omnibus clause. Mitchell v. Regional Transit Authority, 1992 La. App. LEXIS 1364 (May 12, 1992).

Pursuant to La. Rev. Stat. Ann. § 32:900, a driver was not covered under her own policy with an insurer while she operated her son’s vehicle, although her son was a resident of her household when her policy excluded coverage for the accident. Martin v. Willis, 584 So. 2d 1192, 1991 La. App. LEXIS 2303 (Aug. 21, 1991), writ of certiorari denied by 590 So. 2d 589, 1992 La. LEXIS 47 (La. 1992).

Where the minor driver’s use of his mother’s vehicle during his employment was permissive, the insurance policy covered an accident that occurred during the use of the vehicle for work, as the policy exclusion for employment use was in conflict with compulsive liability requirements of La. Rev. Stat. Ann. § 32:861(A)(1), La. Rev. Stat. Ann. § 32:900(B)(2). Stanfel v. Shelton, 563 So. 2d 410, 1990 La. App. LEXIS 1519 (May 30, 1990).

Where a driver failed to meet the requirements of La. Rev. Stat. Ann. § 32:900(F) that he provide and maintain proof of financial responsibility with respect to all of his vehicles, because he purchased insurance for one vehicle which specifically excluded coverage for his other vehicle, his driving privileges were subject to revocation and his registration could be suspended or revoked; however, the trial court correctly held that the motor vehicle liability policy issued by the insurer did not provide coverage of the claim brought against the driver for an accident involving the excluded vehicle. Crockett v. Collins, 308 So. 2d 391, 1975 La. App. LEXIS 3744 (Feb. 10, 1975).

La. Rev. Stat. Ann. § 32:900 states mandatory provisions to be contained in or read into a motor vehicle liability policy issued in compliance with the Financial Responsibility Act, but none of these provisions require the insurer to cover all owned automobiles. Crockett v. Collins, 308 So. 2d 391, 1975 La. App. LEXIS 3744 (Feb. 10, 1975).

Louisiana Motor Vehicle Safety Responsibility Act, specifically La. Rev. Stat. Ann. § 32:900(F)(1), which provides that an insured’s liability shall become absolute whenever injury or damage covered by a policy occurs, did not bar an insured from including a provision in its automobile insurance liability policies that limited its liability to accidents that occurred within the boundaries of a military base because the purpose of the Act was not to bar an insurer from using such a limitation of coverage as a defense to actions by injured third persons. Kennedy v. Audubon Ins. Co., 82 So. 2d 91, 1955 La. App. LEXIS 934 (June 30, 1955).

••• Compulsory Coverage

•••• General Overview. — The Motor Vehicle Safety Responsibility Law required that every self-propelled motor vehicle registered, with limited exception, be covered by an automobile liability policy with liability limits as defined by La. Rev. Stat. Ann. § 32:900(B)(2); therefore, a wife driving a vehicle that had been insured by her husband was purportedly a permissive driver of a properly insured vehicle. Levy v. Vincent, 796 So. 2d 34, 2001 La. App. LEXIS 1783 (July 18, 2001).

While a driver excluded himself as a named insured on his compulsory auto insurance policy under La. Rev. Stat. Ann. § 32:900B(2), his insurer was still liable for damages he caused, as the exclusion was against public policy and thus void. Williams v. US Agencies Cas. Ins. Co., 779 So. 2d 729, 2001 La. LEXIS 631 (Feb. 21, 2001).

Where La. Rev. Stat. Ann. § 32:900 L authorizes the exclusion of a named insured by written agreement, the named insured to be excluded from coverage must be a party to that written agreement; thus, an insurer which did not enter into a written agreement with a driver to exclude him from coverage under his wife’s automobile insurance policy failed to comply with § 32:900 L and as such, a provision in the wife’s policy excluding the driver from coverage thereunder was invalid. Knockum v. Lewis, 747 So. 2d 1289, 1999 La. App. LEXIS 3752 (Dec. 28, 1999), writ denied by La. 2000-0231, 758 So. 2d 153, 2000 La. LEXIS 895 (La. Mar. 24, 2000).

La. Rev. Stat. Ann. § 32:900 B(2) requires that each automobile insurance policy insure the person named therein and any other person, as insured, who uses such motor vehicle with the express or implied permission of the named insured; thus, the requirement of § 32:900 B(2) that an automobile insurance policy cover an insured’s husband overrode an agreement between the insured and her insurer to exclude the insured’s husband from coverage under the automobile insurance policy at issue in tort litigation arising out of an automobile accident between an injured party and the husband. Knockum v. Lewis, 747 So. 2d 1289, 1999 La. App. LEXIS 3752 (Dec. 28, 1999), writ denied by La. 2000-0231, 758 So. 2d 153, 2000 La. LEXIS 895 (La. Mar. 24, 2000).

A rental agreement excluding omnibus coverage to unauthorized drivers was valid and enforceable and it was not against public policy for an automobile rental agency to restrict liability coverage to certain named drivers. State Farm Auto. Ass’n v. Morgan, 709 So. 2d 346, 1998 La. App. LEXIS 571 (Mar. 18, 1998), writ denied by La. 98-1067, 720 So. 2d 682, 1998 La. LEXIS 1963 (La. June 5, 1998).

La. Rev. Stat. Ann. § 32:900(B)(2) does not require that a liability insurance policy provide coverage to the name insured for all risks while driving a non-owned vehicle. Dees v. National Sec. Fire & Cas. Ins. Co., 707 So. 2d 137, 1998 La. App. LEXIS 188 (Feb. 11, 1998).

By purchasing a “motor vehicle liability policy,” an owner or operator satisfied the requirements of the Louisiana Motor Vehicle Safety Responsibility Law, La. Rev. Stat. Ann. § 32:900; in contrast, an “automobile liability policy” was a voluntary policy that had not been certified as proof of a motorist’s financial responsibility and did not satisfy the requirements, pursuant to La. Rev. Stat. Ann. § 32:900(B)(2). Niven v. Boston Old Colony Ins. Co., 646 So. 2d 1108, 1994 La. App. LEXIS 3144 (Nov. 16, 1994), writ of certiorari denied by La. 94-3067, 649 So. 2d 422, 1995 La. LEXIS 566 (La. Feb. 9, 1995).

Neither La. Rev. Stat. Ann. §§ 32:861, 32:900, nor 22:655 mandated coverage for a truck lessee under a policy issued to the truck lessor; the policy expressly excluded the truck lessee from coverage and that exclusion was sanctioned by La. Rev. Stat. Ann. § 32:1041, which provided that a lessor was not required to furnish proof of financial responsibility to satisfy a judgment rendered against the lessee. Breaux v. Claudel, 640 So. 2d 744, 1994 La. App. LEXIS 1707 (June 1, 1994).

Business use exclusion in an automobile insurance policy did not violate public policy or conflict with the compulsory liability insurance and omnibus coverage requirements provided in La. Rev. Stat. Ann. §§ 32:861(A), 32:900(B)(2). Parker v. American Guar. & Liab. Ins. Co., 637 So. 2d 788, 1994 La. App. LEXIS 1742 (May 20, 1994).

Insurer did not violate a public policy contained in the Compulsory Motor Vehicle Liability Security Law, La. Rev. Stat. Ann. § 32:861 et seq., by contractually excluding liability that resulted from the maintenance or use of a non-owned motorized vehicle with less than four wheels (such as a motorcycle) because the onus was on a vehicle owner and not the insurer to provide minimum liability coverage under La. Rev. Stat. Ann. §§ 32:1(40) and 32:900(B)(2). Gunn v. Automotive Casualty Ins. Co., 614 So. 2d 154, 1993 La. App. LEXIS 387 (Feb. 3, 1993).

In complainant’s action against the owner and insurer of an automobile to recover for injures sustained in a collision, summary judgment in favor of the complainant was appropriate where a business exclusionary provision in the insurer’s contract violated La. Rev. Stat. Ann. § 32:900(B)(2), which provided that an owner’s policy of liability insurance insure any person using a motor vehicle with the express or implied permission of the named insured. Cinquemano v. Underwood, 611 So. 2d 838, 1992 La. App. LEXIS 4102 (Dec. 29, 1992), writ of certiorari denied by 617 So. 2d 909, 1993 La. LEXIS 1613 (La. 1993), overruled by Marcus v. Hanover Ins. Co., La. 98-2040, 740 So. 2d 603, 1999 La. LEXIS 1606 (La. June 9, 1999).

In a suit arising from a collision between the injured driver’s vehicle and the owner’s vehicle, summary judgment for the owner’s insurer on the grounds that it was not liable for damages caused by the third-party driver of the owner’s vehicle because the third-party was an excluded driver, was improper; the statutory omnibus coverage provision, La. Rev. Stat. Ann. § 32:861, overrode or superceded a policy provision or endorsement excluding a named driver up to the statutory ceiling for compulsory liability insurance set forth in La. Rev. Stat. Ann. § 32:900(B)(2). Raimer v. New England Ins. Co., 595 So. 2d 1218, 1992 La. App. LEXIS 590 (Mar. 11, 1992).

Exclusion in a policy which denied coverage for liability arising when the insured’s car was being repaired was unenforceable and violated La. Rev. Stat. Ann. § 32:900 that mandated compulsory insurance for any driver who used insured’s car with his permission; the trial court properly reformed the policy up to the minimal amount required by the Compulsory Motor Vehicle Liability Security Law, La. Rev. Stat. Ann. §§ 32:861, 32:900. Arnaud v. Commercial Union Ins. Co., 594 So. 2d 992, 1992 La. App. LEXIS 477 (Feb. 12, 1992), writ of certiorari denied by 604 So. 2d 994, 1992 La. LEXIS 2795 (La. 1992).

Insurance guaranty association was not required to pay an insolvent insurer’s policy benefits to a personal injury claimant where the policy contained an exclusion for an insured’s intentional conduct; the exclusion did not violate the requirements of La. Rev. Stat. Ann. §§ 32:861(A)(1) and 32:900(B)(2) of the Louisiana Motor Vehicle Safety Responsibility Law because there was a well established public policy that a person cannot insure himself against his own intentional acts causing injury to others. Williams v. Diggs, 593 So. 2d 385, 1991 La. App. LEXIS 3640 (Dec. 27, 1991).

Self-insurance, while satisfying financial responsibility requirements, is not an insurance policy, and therefore the omnibus insurance requirements of La. Rev. Stat. Ann. § 32:900(B)(2) do not apply to a rental agency and a driver, because the driver under a rental agreement is not the owner, merely an operator. Hearty v. Harris, 574 So. 2d 1234, 1991 La. LEXIS 202 (Jan. 28, 1991).

Motor vehicle liability insurance policy, which provided a single limit maximum coverage of $50,000.00 for all damages, did not violate the statutory requisites of La. Rev. Stat. Ann. § 32:900(B)(2), which set the minimum amounts of coverage to at least $10,000 to cover the personal injury of any one person, at least $20,000 when two or more persons were injured, and at least $10,000 to pay the property damage of others; the statute did not require a policy to provide minimum coverage in all three categories. Harvey v. Foundation Experts, Inc., 555 So. 2d 509, 1989 La. App. LEXIS 2610 (Dec. 14, 1989).

Where an automobile liability insurance policy on a vehicle licensed in the state did not conform to state law, the court reformed the policy and included the required liability coverage in the policy. Mattingly v. State, 509 So. 2d 82, 1987 La. App. LEXIS 9634 (May 27, 1987), writ of certiorari denied by 512 So. 2d 461, 1987 La. LEXIS 10014 (La. 1987).

Motorist who sought to have his driver’s license reinstated 180 days after it was suspended failed to provide proof of financial responsibility in the form required by statute. Wood v. State, Dep’t of Public Safety, Driver Management Bureau, 488 So. 2d 1145, 1986 La. App. LEXIS 6788 (May 7, 1986).

••• No-Fault Coverage

•••• Personal Injury Protection

••••• General Overview. — Although the term “death” was not mentioned in the policy, a court concluded that the term “bodily injury” included death, and that the policy had express limits upon the coverage which were in sync with the law of the jurisdiction where the accident occurred pursuant to La. Rev. Stat. § 32:861 and La. Rev. Stat. § 32:900(B)(2), which required limits of $10,000 for bodily injury to or death of one person, $20,000 for bodily injury to or death of two or more persons, and $10,000 for bodily injury to or destruction of property of others. Ealy v. Hertz Corp., 630 So. 2d 857, 1993 La. App. LEXIS 4069 (Dec. 29, 1993), writ of certiorari denied by La. 94-0074, 635 So. 2d 236, 1994 La. LEXIS 785 (La. Mar. 25, 1994).

••• Uninsured Motorists

•••• General Overview. — Insured’s election to reject uninsured or underinsured motorist coverage was not valid where the insurer did not disclose to the insured her remaining options under a policy issued by the insurer; under La. Rev. Stat. Ann. §§ 22.1406(D)(1)(a)(I), 32:900(B)(2), the insurer’s coverage rejection form was required to inform the insured that she had the option to accept coverage or that she would be automatically covered with the minimum limits if she did not reject the coverage. Wilson v. Indemnity Underwriters Ins. Co., 751 So. 2d 351, 2000 La. App. LEXIS 9 (Jan. 12, 2000), writ denied by La. 2000-1039, 762 So. 2d 1110, 2000 La. LEXIS 1474 (La. May 26, 2000).

When an applicant elects to purchase only the minimum bodily injury limits allowable, the option of selecting UM coverage at limits lower than those in the policy is foreclosed by law pursuant to La. Rev. Stat. Ann. §§ 22:1406D(1)(a)(i) and 32:900(B)(2). Savant v. American Cent. Ins. Co., 725 So. 2d 43, 1998 La. App. LEXIS 3604 (Dec. 09, 1998), writ denied by La. 99-0060, 739 So. 2d 202, 1999 La. LEXIS 395 (La. Mar. 12, 1999).

Public policy of mandatory coverage was to protect all persons from the danger of being injured by an uninsured motorist therefore, the court held that the legislature’s authorization of La. Rev. Stat. Ann. § 32:900(L) extended only to the exclusion of a household member for named insured status, not for omnibus coverage; insured wife’s exclusion of husband from her liability policy as a named driver, did not exclude him from omnibus coverage under the statute. Bellard v. Johnson, 692 So. 2d 630, 1997 La. App. LEXIS 529 (Mar. 12, 1997), reversed by La. 97-0909, 694 So. 2d 225, 1997 La. LEXIS 1788 (La. May 30, 1997).

Where the limits of uninsured motorist coverage could not, under La. Rev. Stat. Ann. § 22:1406(D)(1)(a)(i) (now La. Rev. Stat. Ann. § 22:680) and La. Rev. Stat. Ann. § 32:900(B)(2), be less than 10/20, a personal injury victim could not assert in her suit that her rejection of UM coverage was not effective where a lower coverage option was not offered. Morgan v. Sanchez, 635 So. 2d 786, 1994 La. App. LEXIS 1244 (Apr. 15, 1994).

Trial court did not err in refusing to retroactively apply 1992 amendment to La. Rev. Stat. Ann. § 32:900(L) to an insurance policy because the legislature did not express its intent regarding retrospective or prospective application and the amendment created a substantive right that was previously unavailable. Threatts v. Derousselle, 636 So. 2d 276, 1994 La. App. LEXIS 975 (Apr. 6, 1994), overruled by Marcus v. Hanover Ins. Co., La. 98-2040, 740 So. 2d 603, 1999 La. LEXIS 1606 (La. June 9, 1999).

•• Exclusions

••• General Overview. — Where an insured purchased an automobile policy with a driver exclusion for her roommate in 2000 and only one month later added a vehicle but did not execute a driver exclusion, the driver exclusion was not effective as to the added vehicle as to an accident in 2000 because later amendments to La. Rev. Stat. Ann. § 32:900(L) were not specifically designated for retrospective application. Smith v. Williams, 879 So. 2d 233, 2004 La. App. LEXIS 1259 (May 14, 2004).

It is the responsibility of the registered owner of a vehicle to maintain the minimum liability coverage required by law for that vehicle pursuant to La. Rev. Stat. Ann. §§ 32:861(A)(2) and 32:900(B), and the insurer is not required to provide blanket coverage for all non-owned motor vehicles that the insured may drive, and may reasonably limit coverage for non-owned vehicles without violating public policy. Kinchen v. Lewis, 844 So. 2d 36, 2003 La. App. LEXIS 170 (Feb. 3, 2003), writ denied by La. 2003-0648, 842 So. 2d 1106, 2003 La. LEXIS 1486 (La. May 2, 2003), writ denied by La. 2003-0674, 842 So. 2d 1108, 2003 La. LEXIS 1493 (La. May 2, 2003).

Negligent entrustment theory did not apply to an owner of a vehicle who excluded a driver from an insurance policy on a vehicle where the driver was not an agent of or on a mission for the owner, and where she was specifically excluded as an insured driver under La. Rev. Stat. Ann. § 32:900(L). Treadaway v. Progressive Northwestern Ins., 720 So. 2d 693, 1998 La. App. LEXIS 2621 (Sept. 9, 1998), writ denied by La. 98-2578, 732 So. 2d 528, 1998 La. LEXIS 3820 (La. Dec. 18, 1998).

In the context of insurance policies, though La. Rev. Stat. Ann. § 32:900(L) did not require the reasons for excluding an individual, it was presumed that a person who did not possess a valid driver’s license would be one of the persons likely to be excluded. Treadaway v. Progressive Northwestern Ins., 720 So. 2d 693, 1998 La. App. LEXIS 2621 (Sept. 9, 1998), writ denied by La. 98-2578, 732 So. 2d 528, 1998 La. LEXIS 3820 (La. Dec. 18, 1998).

Although specifically excluded under the terms of the policy, unlicensed drivers who had permission of the owner could not be excluded from the class of drivers covered by an insurance policy because public policy favored providing compensation for persons injured by the operation of insured vehicles, and was was an impermissible restriction on the requirements set out in La. Rev. Stat. Ann. § 32:900. Searcy v. Automotive Cas. Ins. Co., 714 So. 2d 1265, 1998 La. App. LEXIS 1673 (June 30, 1998), affirmed by La. 98-2003, 729 So. 2d 1041, 1999 La. LEXIS 980 (La. Apr. 13, 1999).

Under La. Rev. Stat. Ann. § 32:900 an insurer and an insured may by written agreement exclude from coverage any named person who is a resident of the same household as the named insured and where the daughter was excluded from coverage, this precluded the insureds’ action for personal injuries and property damages under their policy with the insurer. Carter v. Patterson Ins. Co., 675 So. 2d 736, 1996 La. App. LEXIS 933 (May 22, 1996), writ of certiorari denied by La. 96-1639, 679 So. 2d 1384, 1996 La. LEXIS 2652 (La. Oct. 4, 1996).

Business use exclusion in an automobile insurance policy did not violate public policy or conflict with the compulsory liability insurance and omnibus coverage requirements provided in La. Rev. Stat. Ann. §§ 32:861(A), 32:900(B)(2). Parker v. American Guar. & Liab. Ins. Co., 637 So. 2d 788, 1994 La. App. LEXIS 1742 (May 20, 1994).

Insurer did not violate a public policy contained in the Compulsory Motor Vehicle Liability Security Law, La. Rev. Stat. Ann. § 32:861 et seq., by contractually excluding liability that resulted from the maintenance or use of a non-owned motorized vehicle with less than four wheels (such as a motorcycle) because the onus was on a vehicle owner and not the insurer to provide minimum liability coverage under La. Rev. Stat. Ann. §§ 32:1(40) and 32:900(B)(2). Gunn v. Automotive Casualty Ins. Co., 614 So. 2d 154, 1993 La. App. LEXIS 387 (Feb. 3, 1993).

Exclusion in a policy which denied coverage for liability arising when the insured’s car was being repaired was unenforceable and violated La. Rev. Stat. Ann. § 32:900 that mandated compulsory insurance for any driver who used insured’s car with his permission; the trial court properly reformed the policy up to the minimal amount required by the Compulsory Motor Vehicle Liability Security Law, La. Rev. Stat. Ann. §§ 32:861, 32:900. Arnaud v. Commercial Union Ins. Co., 594 So. 2d 992, 1992 La. App. LEXIS 477 (Feb. 12, 1992), writ of certiorari denied by 604 So. 2d 994, 1992 La. LEXIS 2795 (La. 1992).

Insurance guaranty association was not required to pay an insolvent insurer’s policy benefits to a personal injury claimant where the policy contained an exclusion for an insured’s intentional conduct; the exclusion did not violate the requirements of La. Rev. Stat. Ann. §§ 32:861(A)(1) and 32:900(B)(2) of the Louisiana Motor Vehicle Safety Responsibility Law because there was a well established public policy that a person cannot insure himself against his own intentional acts causing injury to others. Williams v. Diggs, 593 So. 2d 385, 1991 La. App. LEXIS 3640 (Dec. 27, 1991).

••• Household Members. — Amendment to La. Rev. Stat. Ann. § 32:900(L), allowing a named insured to exclude himself from automobile coverage, was not retroactive, where (1) the amendment was substantive, rather than procedural or interpretive, because it changed the rights and obligations of the parties, and (2) pursuant to La. Civ. Code Ann. art. 6 and La. Rev. Stat. Ann. § 1:2, a substantive change in the law could not be applied retroactively. State Farm Mut. Auto. Ins. Co. v. Noyes, 872 So. 2d 1133, 2004 La. App. LEXIS 360 (Feb. 23, 2004).

Grant of summary judgment in favor of the insured was proper where La. Rev. Stat. Ann. §§ 32:861 and 32:900 specifically allowed an insured to exclude a child who was a resident of the same household as the named insured and the fact that the insured specifically excluded her son from her policy did not change the fact that she obtained a liability policy in conformity with La. Rev. Stat. Ann. § 32:900, nor did it alter her compliance with the compulsory motor vehicle liability security law. Bryant v. United Servs. Auto. Ass’n, 862 So. 2d 446, 2003 La. App. LEXIS 3349 (Dec. 10, 2003), reversed by, remanded by La. 03-3491, 881 So. 2d 1214, 2004 La. LEXIS 2558 (La. Sept. 9, 2004).

Pursuant to La. Rev. Stat. Ann. § 32:900(L), where an insured and an insurer validly agreed to exclude the insured’s son as a named driver actually residing in the insured’s household, the son’s subsequent residency status was neither essential nor material to the validity of the exclusion. Williams v. Watson, 798 So. 2d 55, 2001 La. LEXIS 2863 (Oct. 16, 2001).

Pursuant to La. Code Civ. Proc. Ann. art. 966(B), in an accident victim’s personal injury action, summary judgment should have been granted in favor of the insurer of the mother of a driver involved in the automobile accident, where the driver was a named excluded driver on his mother’s policy; because the exclusion remained valid under La. Rev. Stat. Ann. § 32:900(L) regardless of the driver’s residency status on the date of the accident, the lower courts erred in determining that there remained a genuine material issue of fact as to whether the driver was residing at his mother’s household or his girlfriend’s household, which allegedly would have invoked different provisions of the insurance policy. Williams v. Watson, 798 So. 2d 55, 2001 La. LEXIS 2863 (Oct. 16, 2001).

Pursuant to La. Rev. Stat. § 32:900(L), the named driver exclusion precluding coverage for defendant daughter’s operation of the insured vehicle under the policy was valid in 1993 when signed by defendant father. Am. Deposit Ins. Co. v. Myles, 783 So. 2d 1282, 2001 La. LEXIS 1127 (Apr. 25, 2001).

La. Rev. Stat. Ann. § 32:900(L) allowed the purchaser of an insurance policy and insurer to exclude from coverage a resident of the purchaser’s household while the excluded driver is operating the insured vehicle; therefore an insurer was not liable for coverage in an accident where an excluded driver was driving an insured vehicle. Procell v. Safeway Ins. Co., 782 So. 2d 34, 2001 La. App. LEXIS 189 (Feb. 14, 2001).

Under La. Code Civ. Proc. Ann. art. 966, summary judgment properly denied against the insurer where the insured executed a household member exclusion clause pursuant to La. Rev. Stat. Ann. § 32:900(L), in her automobile policy, and fact issue remained as to whether her excluded son resided in her household at the time of the accident. Williams v. Watson, 779 So. 2d 105, 2001 La. App. LEXIS 206 (Jan. 24, 2001), reversed by La. 01-0495, 798 So. 2d 55, 2001 La. LEXIS 2863 (La. Oct. 16, 2001).

La. Rev. Stat. Ann. § 32:900(B)(2) clearly requires, inter alia, that a policy provide coverage for the person named therein — the named insured, whereas La. Rev. Stat. Ann. § 32:900(L) refers specifically to the exclusion of coverage for any named person who is a resident of the same household as the named insured; the latter contemplates that the excluded person be distinct from the “named insured” yet still be a resident of his household. Williams v. US Agencies Cas. Ins. Co., 758 So. 2d 1010, 2000 La. App. LEXIS 1144 (May 15, 2000), affirmed by La. 00-1693, 779 So. 2d 729, 2001 La. LEXIS 631 (La. Feb. 21, 2001).

Named driver exclusion endorsement in a policy of insurance will apply even in light of the statutory requirement, contained in La. Rev. Stat. Ann. § 32:900L, that the excluded person be a resident of the same household in order to bypass the omnibus coverage requirement of La. Rev. Stat. Ann. § 32:861 and § La. Rev. Stat. Ann. 32:900. Joseph v. Dickerson, 754 So. 2d 912, 2000 La. LEXIS 110 (Jan. 19, 2000).

Where La. Rev. Stat. Ann. § 32:900 L authorizes the exclusion of a named insured by written agreement, the named insured to be excluded from coverage must be a party to that written agreement; thus, an insurer which did not enter into a written agreement with a driver to exclude him from coverage under his wife’s automobile insurance policy failed to comply with § 32:900 L and as such, a provision in the wife’s policy excluding the driver from coverage thereunder was invalid. Knockum v. Lewis, 747 So. 2d 1289, 1999 La. App. LEXIS 3752 (Dec. 28, 1999), writ denied by La. 2000-0231, 758 So. 2d 153, 2000 La. LEXIS 895 (La. Mar. 24, 2000).

La. Rev. Stat. Ann. § 32:900 B(2) requires that each automobile insurance policy insure the person named therein and any other person, as insured, who uses such motor vehicle with the express or implied permission of the named insured; thus, the requirement of § 32:900 B(2) that an automobile insurance policy cover an insured’s husband overrode an agreement between the insured and her insurer to exclude the insured’s husband from coverage under the automobile insurance policy at issue in tort litigation arising out of an automobile accident between an injured party and the husband. Knockum v. Lewis, 747 So. 2d 1289, 1999 La. App. LEXIS 3752 (Dec. 28, 1999), writ denied by La. 2000-0231, 758 So. 2d 153, 2000 La. LEXIS 895 (La. Mar. 24, 2000).

In an automobile accident case brought by injured passengers against the owner of a car that struck the car in which the passengers were riding, and the owner’s insurer, the insurer was properly relieved of liability because the insured owner had specifically excluded her daughter, the driver of the car, from coverage under the car insurance policy; the court noted first that La. Rev. Stat. Ann. § 32:900(L) allowed the parties to an insurance policy to exclude from coverage any named person who resided in the insured owner’s household, but explained that the owner remained liable because she negligently entrusted her car to her daughter. Joseph v. Dickerson, 728 So. 2d 1066, 1999 La. App. LEXIS 631 (Mar. 10, 1999), affirmed in part and reversed in part by La. 99-1046, 754 So. 2d 912, 2000 La. LEXIS 110 (La. Jan. 20, 2000).

While Louisiana’s Compulsory Motor Vehicle Liability Insurance Statute, La. Rev. Stat. Ann. § 32:900(B)(2), requires that there be insurance coverage for permissive users of a motor vehicle, La. Rev. Stat. Ann. § 32:900(L) permits an insurer and an insured to exclude coverage for any named person who is a member of the same household; additionally, § 32:900(L) permits a specified driver exclusion that excludes coverage, not only for the specified driver, but also for an insured sued under a negligent entrustment theory. Manley v. Alphonso, 729 So. 2d 1070, 1999 La. App. LEXIS 283 (Feb. 3, 1999).

La. Rev. Stat. Ann. § 32:900(L) provides that an insurer and an insured may by written agreement exclude from coverage any named person who is a resident of the same household as the named insured. Oliver v. Ste. Marie, 715 So. 2d 722, 1998 La. App. LEXIS 1697 (July 1, 1998), writ denied by La. 98-2077, 730 So. 2d 936, 1998 La. LEXIS 3466 (La. Nov. 13, 1998).

Although the car owner’s son was a member of her household when she executed a named driver exclusion agreement pursuant to La. Rev. Stat. Ann. § 32:900(L), the accident occurred at a time when there was a legitimate question of material fact concerning whether her son was no longer a resident of her household; therefore, summary judgment should not have been granted in favor of the car owner’s insurer. Johns v. Cloud, 696 So. 2d 12, 1997 La. App. LEXIS 1295 (May 7, 1997).

Public policy of mandatory coverage was to protect all persons from the danger of being injured by an uninsured motorist therefore, the court held that the legislature’s authorization of La. Rev. Stat. Ann. § 32:900(L) extended only to the exclusion of a household member for named insured status, not for omnibus coverage; insured wife’s exclusion of husband from her liability policy as a named driver, did not exclude him from omnibus coverage under the statute. Bellard v. Johnson, 692 So. 2d 630, 1997 La. App. LEXIS 529 (Mar. 12, 1997), reversed by La. 97-0909, 694 So. 2d 225, 1997 La. LEXIS 1788 (La. May 30, 1997).

In an action for declaratory judgment alleging that an insurer’s policy did not afford coverage because it excluded coverage to unlicensed drivers, La. Rev. Stat. Ann. § 32:900(L) permitted an agreement between the insured and the insurer to exclude from coverage any named person who was a resident of the same household as the insured. American Deposit Ins. Co. v. Gillespie, 684 So. 2d 561, 1996 La. App. LEXIS 2897 (Nov. 27, 1996), overruled by Adams v. Thomas, La. 98-2003, 729 So. 2d 1041, 1999 La. LEXIS 980 (La. Apr. 13, 1999), limited by Mayer v. Laniri, La. App. 97-2535, 712 So. 2d 533, 1998 La. App. LEXIS 558 (La.App. 4 Cir. Mar. 11, 1998).

Requiring the written consent of each insured, as defined by the policy, would necessitate the signatures of at least every household member, even those not yet licensed to drive;that was not the legislative intent under La. Rev. Stat. Ann. § 32:900(L). Safeway Ins. Co. v. Johnson, 666 So. 2d 1300, 1996 La. App. LEXIS 28 (Jan. 24, 1996).

Summary judgment was not proper where the insurer’s unlisted household member exclusion was unenforceable under La. Rev. Stat. Ann. § 32:900(B)(2). Lewis v. Narcisse, 595 So. 2d 329, 1992 La. App. LEXIS 188 (Feb. 12, 1992).

•• Limitations on Liability

••• General Overview. — When customer driving a car loaned to her by an auto dealer failed to show that she did not have automobile liability insurance, and thus was in violation of La. Rev. Stat. Ann. § 32:861 and/or La. Rev. Stat. § 32:900, the customer was not an insured within the definition of the dealer’s policy, and the policy’s provision that it provided liability coverage when a customer’s insurance was inadequate to satisfy the minimum requirements of law complied with the minimum standard required by § 32:900. Goodwin v. Western Heritage Ins. Co., 880 So. 2d 985, 2004 La. App. LEXIS 1969 (Aug. 18, 2004), writ denied by La. 2004-2320, 888 So. 2d 231, 2004 La. LEXIS 3670 (La. Nov. 24, 2004).

•• Obligations

••• General Overview. — In an action by the heirs of a bus passenger against an automobile rental agency that had arisen from a collision, the rental agency failed to prove under La. Rev. Stat. Ann. §§ 32:900(B)(2), and 32:1042 that the driver of the automobile was not the lessee of the automobile, and that the insurance policy did not include an omnibus clause. Mitchell v. Regional Transit Authority, 1992 La. App. LEXIS 1364 (May 12, 1992).

•• Stacking Provisions

••• General Overview. — Where an automobile liability insurer issued two $10,000 policies to a driver, who negligently caused the death of one guest passenger and the injury of another guest passenger, limitation of liability clauses in the policies, capping the insurer’s liability at the maximum payout for one of the policies, were enforceable under La. Rev. Stat. Ann. §§ 22:1406(D)(1)(a) (now La. Rev. Stat. Ann. § 22:680) and 32:900(I). Jones v. MFA Mut. Ins. Co., 410 So. 2d 1190, 1982 La. App. LEXIS 6747 (Feb. 3, 1982).

•• Vehicle Ownership

••• General Overview. — La. Rev. Stat. Ann. § 32:900 did not apply to driver’s automobile liability policy, because the statute had been construed to apply to motor vehicle policies. Lemoine v. Ill. Nat’l Ins. Co., 868 So. 2d 304, 2004 La. App. LEXIS 590 (Mar. 12, 2004), writ denied by La. 2004-0904, 876 So. 2d 87, 2004 La. LEXIS 1919 (La. June 4, 2004), writ denied by La. 2004-0926, 876 So. 2d 86, 2004 La. LEXIS 1921 (La. June 4, 2004).

It is the responsibility of the registered owner of a vehicle to maintain the minimum liability coverage required by law for that vehicle pursuant to La. Rev. Stat. Ann. §§ 32:861(A)(2) and 32:900(B), and the insurer is not required to provide blanket coverage for all non-owned motor vehicles that the insured may drive, and may reasonably limit coverage for non-owned vehicles without violating public policy. Kinchen v. Lewis, 844 So. 2d 36, 2003 La. App. LEXIS 170 (Feb. 3, 2003), writ denied by La. 2003-0648, 842 So. 2d 1106, 2003 La. LEXIS 1486 (La. May 2, 2003), writ denied by La. 2003-0674, 842 So. 2d 1108, 2003 La. LEXIS 1493 (La. May 2, 2003).

Neither La. Rev. Stat. Ann. §§ 32:861, 32:900, nor 22:655 mandated coverage for a truck lessee under a policy issued to the truck lessor; the policy expressly excluded the truck lessee from coverage and that exclusion was sanctioned by La. Rev. Stat. Ann. § 32:1041, which provided that a lessor was not required to furnish proof of financial responsibility to satisfy a judgment rendered against the lessee. Breaux v. Claudel, 640 So. 2d 744, 1994 La. App. LEXIS 1707 (June 1, 1994).

•• Vehicle Use

••• General Overview. — In an insurance action for coverage brought by the plaintiff against the insurance company that insured the car, the insurance company was entitled to involuntary dismissal; at the time of the accident the car was not being driven by the owner, and plaintiff presented a lack of evidence concerning the right or authority by which the driver was using the car. Richmond v. USAA Cas. Ins. Co., 860 So. 2d 1170, 2003 La. App. LEXIS 3171 (Nov. 5, 2003).

The Motor Vehicle Safety Responsibility Law required that every self-propelled motor vehicle registered, with limited exception, be covered by an automobile liability policy with liability limits as defined by La. Rev. Stat. Ann. § 32:900(B)(2); therefore, a wife driving a vehicle that had been insured by her husband was purportedly a permissive driver of a properly insured vehicle. Levy v. Vincent, 796 So. 2d 34, 2001 La. App. LEXIS 1783 (July 18, 2001).

The business use exclusion in an insurance policy contravenes the purpose of the Louisiana Motor Vehicle Safety Responsibility Law and La. Rev. Stat. Ann. § 22:655(D) and undermines the intent and purpose of the statutory scheme to attach financial protection to the vehicle regardless of the purpose for which the vehicle is being operated and to benefit injured persons; further, if the court were to sanction the exclusion at issue, motorists would be allowed to drive in and out of coverage, depending on the purpose of a particular excursion, which would wreak havoc on the legislature’s goal in enacting an orderly and comprehensive scheme designed for the protection of injured victims of careless drivers. Marcus v. Hanover Ins. Co., 740 So. 2d 603, 1999 La. LEXIS 1606 (June 4, 1999).

In complainant’s action against the owner and insurer of an automobile to recover for injures sustained in a collision, summary judgment in favor of the complainant was appropriate where a business exclusionary provision in the insurer’s contract violated La. Rev. Stat. Ann. § 32:900(B)(2), which provided that an owner’s policy of liability insurance insure any person using a motor vehicle with the express or implied permission of the named insured. Cinquemano v. Underwood, 611 So. 2d 838, 1992 La. App. LEXIS 4102 (Dec. 29, 1992), writ of certiorari denied by 617 So. 2d 909, 1993 La. LEXIS 1613 (La. 1993), overruled by Marcus v. Hanover Ins. Co., La. 98-2040, 740 So. 2d 603, 1999 La. LEXIS 1606 (La. June 9, 1999).

Self-insurance, while satisfying financial responsibility requirements, is not an insurance policy, and therefore the omnibus insurance requirements of La. Rev. Stat. Ann. § 32:900(B)(2) do not apply to a rental agency and a driver, because the driver under a rental agreement is not the owner, merely an operator. Hearty v. Harris, 574 So. 2d 1234, 1991 La. LEXIS 202 (Jan. 28, 1991).

••• Permissive Users

•••• General Overview. — Driver’s intoxication did not negate the employer’s permission to use the van; the driver’s use did not constitute disregard because he did not attempt to steal the van; therefore, the employer’s insurance policy covered the driver’s accident. Pope v. Allstate Ins. Co., 751 So. 2d 299, 1999 La. App. LEXIS 3630 (Nov. 30, 1999).

Exclusion in an automobile liability policy, or a definition of coverage that excludes the named insured and anyone driving the insured vehicle with the permission of the named insured who has an invalid driver’s license, contravenes the purpose of La. Rev. Stat. Ann. §§ 32:900(B)(2) and 22:655(D), which is to provide compensation for persons injured by the operation of an insured vehicle. Adams v. Thomas, 729 So. 2d 1041, 1999 La. LEXIS 980 (Apr. 13, 1999).

A rental agreement excluding omnibus coverage to unauthorized drivers was valid and enforceable and it was not against public policy for an automobile rental agency to restrict liability coverage to certain named drivers. State Farm Auto. Ass’n v. Morgan, 709 So. 2d 346, 1998 La. App. LEXIS 571 (Mar. 18, 1998), writ denied by La. 98-1067, 720 So. 2d 682, 1998 La. LEXIS 1963 (La. June 5, 1998).

Because the employee had initial permission to use the vehicle and to remove the vehicle from the airport’s premises, the permission continued at the time of the accident where the permission was not withdrawn and the vehicle was not stolen. Manzella v. Doe, 664 So. 2d 398, 1995 La. LEXIS 3258 (Dec. 8, 1995), remanded by 1996 La. LEXIS 172 (La. Jan. 30, 1996).

Where a vehicle user leased a tow truck for his own business, and the lease implied that the owner was granting permission for the lessee to use the vehicle for business purposes, a trial court properly held that such activity fell outside of the anticipated risks encompassed in the lessor’s policy; the exclusion for “leased autos” did not operate to violate the mandatory omnibus clause in La. Rev. Stat. Ann. § 32:900(B)(2) because the lessee was not a “permissive user” within the meaning of La. Rev. Stat. Ann. § 32:900. Ranger Ins. Co. v. Mancuso, 652 So. 2d 28, 1995 La. App. LEXIS 350 (Feb. 15, 1995).

In plaintiff’s action against an insurer who provided coverage on a vehicle operated by another driver who was not the owner and who was involved in an accident with plaintiff, plaintiff failed to introduce evidence to show that the other driver had the vehicle owner’s permission to use the vehicle; therefore, the insurer was not liable. Mercadel v. Tran, 635 So. 2d 438, 1994 La. App. LEXIS 742 (Mar. 29, 1994).

Although a driver had permission from the lessee of an automobile to drive the leased car, he did not have permission from the car rental agency; as such, he was not protected by an omnibus clause as contemplated by La. Rev. Stat. Ann. § 32:900(B)(2). Veillon v. Urban, 614 So. 2d 238, 1993 La. App. LEXIS 434 (Feb. 3, 1993).

Although the teenager was a family member under the policy, there was no coverage where it was undisputed that the driver did not have permission to operate the vehicle; La Rev. Stat. Ann. § 32:900(B) did not require coverage for non-permissive drivers that were family members. State Farm Mut. Auto. Ins. Co. v. Casualty Reciprocal Exch., 600 So. 2d 106, 1992 La. App. LEXIS 1396 (May 13, 1992).

• Property Insurance

•• Rental Insurance. — A rental agreement excluding omnibus coverage to unauthorized drivers was valid and enforceable and it was not against public policy for an automobile rental agency to restrict liability coverage to certain named drivers. State Farm Auto. Ass’n v. Morgan, 709 So. 2d 346, 1998 La. App. LEXIS 571 (Mar. 18, 1998), writ denied by La. 98-1067, 720 So. 2d 682, 1998 La. LEXIS 1963 (La. June 5, 1998).

TRANSPORTATION LAW

• Private Vehicles

•• Operator Licenses

••• General Overview. — Motorist who sought to have his driver’s license reinstated 180 days after it was suspended failed to provide proof of financial responsibility in the form required by statute. Wood v. State, Dep’t of Public Safety, Driver Management Bureau, 488 So. 2d 1145, 1986 La. App. LEXIS 6788 (May 7, 1986).

•• Vehicle Registration

••• General Overview. — Where a driver failed to meet the requirements of La. Rev. Stat. Ann. § 32:900(F) that he provide and maintain proof of financial responsibility with respect to all of his vehicles, because he purchased insurance for one vehicle which specifically excluded coverage for his other vehicle, his driving privileges were subject to revocation and his registration could be suspended or revoked; however, the trial court correctly held that the motor vehicle liability policy issued by the insurer did not provide coverage of the claim brought against the driver for an accident involving the excluded vehicle. Crockett v. Collins, 308 So. 2d 391, 1975 La. App. LEXIS 3744 (Feb. 10, 1975).

Pursuant to La. Rev. Stat. Ann. § 32:891 et seq., whenever a person has been involved in an accident which results in a final judgment against him, he must show proof of financial responsibility as to future accidents on penalty of having his driver’s license suspended; one of the methods provided for showing proof of financial responsibility is to file with the Commissioner a motor vehicle liability policy, duly certified by the insurer and containing the minimum coverages specified in La. Rev. Stat. Ann. § 32:900. Johnson v. Universal Auto. Ins. Asso., 124 So. 2d 580, 1960 La. App. LEXIS 1193 (Nov. 17, 1960).

Nowhere in La. Rev. Stat. Ann. § 32:900 was a person required to carry liability insurance of any type in order to operate a vehicle on the highways of Louisiana until after he has first had an accident and thereby been brought within the application of the Act. Johnson v. Universal Auto. Ins. Asso., 124 So. 2d 580, 1960 La. App. LEXIS 1193 (Nov. 17, 1960).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Vehicles owned by municipality are subject to the compulsory Motor vehicle Liability Security Laws., OPINION No. 86-369, La. Atty. Gen. Op. No. 1986-369; 1986 La. AG LEXIS 406.

Liability insurance companies cannot limit their liability for attorneys’ fees and costs by special endorsement to a policy of liability insurance and the Commissioner of Insurance should not approve such an endorsement. Attorneys’ fees and costs also cannot reduce the face amount of a policy of liability insurance, particularly a minimum limits policy of automobile liability insurance., OPINION NUMBER 88-193, La. Atty. Gen. Op. No. 1988-193; 1988 La. AG LEXIS 223.

Surplus line carrier qualifies as an authorized insurer under Motor Vehicle Safety Responsibility Law., OPINION NUMBER 90-526, La. Atty. Gen. Op. No. 1990-526; 1991 La. AG LEXIS 53.

R.S. 32:861; R.S. 32:900(M), OPINION NUMBER 96-38, La. Atty. Gen. Op. No. 1996-38; 1996 La. AG LEXIS 190.

TREATISES AND LAW REVIEWS

Louisiana Treatises. — 1-13 Louisiana Tort Law § 13.04 > Chapter 13 VICARIOUS LIABILITY > § 13.04 Bailment and Negligent Entrustment.

Louisiana Law Reviews. — Developments in the Law, 1983-84: A Faculty Symposium: Insurance. 45 La. L. Rev. 325 (November, 1984).

Article: Insurance. 52 La. L. Rev. 527 (January, 1992).

Insurance. 53 La. L. Rev. 809 (January, 1993).

Review of Recent Development: 1992-1993: Insurance. 54 La. L. Rev. 651 (January, 1994).

Review of Recent Development: 1992-1993: Obligations. 54 La. L. Rev. 763 (January, 1994).

Recent Development: Rpm Pizza, Inc. v. Automotive Casualty Insurance Co.: Automobile Exclusions and Louisiana’s Compulsory Insurance Law. 67 Tul. L. Rev. 1290 (March, 1993).

Recent Development: Marcus v. Hanover Insurance Co.: The Louisiana Supreme Court Invalidates the “Business Use” Exclusion as Contrary to Compulsory Automobile Liability Insurance Laws. 74 Tul. L. Rev. 1579 (March, 2000).

Casenote: Williams v. Watson: A Deal Is a Deal — The Louisiana Supreme Court Upholds the Longstanding Concept of Freedom to Contract in Insurance Policies. 48 Loy. L. Rev. 353 (Summer, 2002).

§ 900.1. Proof of financial responsibility; carriers of railroad workers.

A. This Section shall apply to persons, firms, corporations, or contract carriers who are in the for-hire business of providing transportation services on the highways of this state for railroad workers in the course of their employment.

B. It shall be unlawful for any for-hire person, firm, corporation, or contract carrier to operate any motor vehicle along or upon any public street or highway in any parish, incorporated city, town, or village in this state for the carriage of passengers employed by or contracting as workers for a railroad company in the course of their employment unless such for-hire person, firm, corporation, or contract carrier has given, and there is in full force and effect and on file with the office of motor vehicles of the Department of Public Safety and Corrections, proof of financial responsibility pursuant to Subsection C of this Section.

C. When a vehicle that is designed to carry fifteen or fewer passengers is used by a for-hire person, firm, corporation, or contract carrier to transport passengers who are employed by or who are contracting as workers for a railroad company in the course of their employment, that for-hire person, firm, corporation, or contract carrier shall, as proof of financial responsibility, maintain and be able to show verification of hit and run, uninsured, and underinsured motor vehicle coverage in a total amount of not less than five hundred thousand dollars per passenger.

D. (1) Whenever the owner of a for-hire carrier used to transport railroad workers is found in violation of this Section, the Department of Public Safety and Corrections, office of motor vehicles, shall send the owner a “Notice of Violation” within thirty days of the violation. The notice shall inform the owner that noncompliance with the provisions of this Section shall subject the registration of the carrier vehicle to suspension.

(2) The office of motor vehicles shall adopt rules and regulations in accordance with the Administrative Procedure Act, subject to oversight by the House and Senate committees on transportation, highways and public works as are necessary regarding the regulation and enforcement of this Section. This authority shall include the assessment of fees and fines in accordance with this Section.

(3) In the event that the driver and the owner are not the same person, the driver shall not be responsible for violations of this Section.

E. The provisions of this Section shall not apply to any railroad company using vehicles owned by the railroad company and operated by railroad employees to transport railroad employees in the course of their employment. (Acts 2012, No. 807, § 1, eff. Aug. 1, 2012.)

§ 901. Notice of cancellation or termination of certified policy.

When an insurance carrier has certified a motor vehicle liability policy under R.S. 32:898 or a policy under R.S. 32:899, the insurance so certified shall not be cancelled or terminated until at least ten days after a notice of cancellation or termination of the insurance so certified shall be filed electronically by the insurance carrier in the office of the commissioner, except that such a policy subsequently procured and certified shall, on the effective date of its certification, terminate the insurance previously certified with respect to any motor vehicle designated in both certificates. (Acts 1952, No. 52, § 22; Acts 2012, No. 368, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 368 inserted “electronically by the insurance carrier.”
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INSURANCE LAW

• Motor Vehicle Insurance

•• Coverage

••• Compulsory Coverage

•••• General Overview. — Motorist who sought to have his driver’s license reinstated 180 days after it was suspended failed to provide proof of financial responsibility in the form required by statute. Wood v. State, Dep’t of Public Safety, Driver Management Bureau, 488 So. 2d 1145, 1986 La. App. LEXIS 6788 (May 7, 1986).

§ 902. Chapter not to affect other policies.

A. This Chapter shall not be held to apply to or affect policies of automobile insurance against liability which may now or hereafter be required by any other law of this state, and such policies, if they contain an agreement or are endorsed to conform to the requirements of this Chapter, may be certified as proof of financial responsibility under this Chapter.

B. This Chapter shall not be held to apply to or affect policies insuring solely the insured named in the policy against liability resulting from the maintenance or use by persons in the insured’s employ or on his behalf of motor vehicle not owned by the insured. (Acts 1952, No. 52, § 23.)

§ 903. Bond as proof.

A. Proof of financial responsibility may be furnished by filing with the commissioner the bond of a surety company duly authorized to transact business in the state, or a bond with at least two individual sureties each owning real estate within this state, and together having equities equal in value to at least twice the amount of such bond, which real estate shall be scheduled in the bond approved by a judge of a court of record. Such bond shall be conditioned for payments in amounts and under the same circumstances as would be required in a motor vehicle liability policy, and shall not be cancelable except after ten days’ written notice to the commissioner. Upon the filing of notice to such effect by the commissioner in the office of the proper clerk or court of the county or city where such real estate shall be located, such bond shall constitute a lien in favor of the state upon the real estate so scheduled of any surety, which lien shall exist in favor of any holder of a judgment against the person who has filed such bond.

B. If such a judgment, rendered against the principal on such bond shall not be satisfied within sixty days after it has become final, the judgment creditor may, for his own use and benefit and at his sole expense, bring an action or actions in the name of the state against the company or persons executing such bond, including an action or proceeding to foreclose any lien that may exist upon the real estate of a person who has executed such bond. (Acts 1952, No. 52 § 24.)

CROSS REFERENCES

Louisiana Law. — Alternate methods of giving proof, see La. R.S. 32:897.
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CIVIL PROCEDURE

• Remedies

•• Bonds

••• Sureties

•••• Liability. — Under La. Rev. Stat. Ann. § 32:903, the bond signed by the sureties was valid because it was signed voluntarily, there was no evidence that any of the signatures were forged, as alleged, and the statute was constitutional, therefore the state was within its rights to recover on the bond. State ex rel. Wells v. Conner, 158 So. 2d 321, 1963 La. App. LEXIS 2083 (Nov. 12, 1963).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — There is no current state law that requires an employee of the state whose primary duty is driving to possess liability insurance even if he does not own a personal vehicle. The state could legally mandate this requirement., OPINION NUMBER 02-0181, La. Atty. Gen. Op. No. 2002-0181; 2002 La. AG LEXIS 236.

§ 904. Money or securities as proof.

A. (1) Proof of financial responsibility may be evidenced by the certificate of the state treasurer that the person named therein has deposited with him thirty thousand dollars in cash or securities such as may legally be purchased by savings banks or for trust funds of a market value of thirty thousand dollars.

(2) The state treasurer shall not accept any such deposit and issue a certificate therefor and the commissioner shall not accept such certificate unless accompanied by evidence that there are no unsatisfied judgments of any character against the depositor in the parish where the depositor resides.

B. Such deposit shall be held by the State Treasurer to satisfy, in accordance with the provisions of this Chapter, any execution on a judgment issued against such person making the deposit, for damages, including damages for care and loss of services, because of bodily injury to or death of any person, or for damages because of injury to or destruction of property, including the loss of use thereof, resulting from the ownership, maintenance, use or operation of a motor vehicle after such deposit was made. Money or securities so deposited shall not be subject to attachment or execution unless such attachment or execution shall arise out of a suit for damages as aforesaid. (Acts 1952, No. 52, § 25. Acts 1984, No. 237, § 1.)

CROSS REFERENCES

Louisiana Law. — Alternate methods of giving proof, see La. R.S. 32:897.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — There is no current state law that requires an employee of the state whose primary duty is driving to possess liability insurance even if he does not own a personal vehicle. The state could legally mandate this requirement., OPINION NUMBER 02-0181, La. Atty. Gen. Op. No. 2002-0181; 2002 La. AG LEXIS 236.

§ 905. Owner may give proof for others.

Whenever any person required to give proof of financial responsibility hereunder is or later becomes an operator in the employ of any owner, or is or later becomes a member of the immediate family or household of the owner, the commissioner shall accept proof given by such owner in lieu of proof by such other person to permit such other person to operate a motor vehicle for which the owner has given proof as herein provided. The commissioner shall designate the restrictions imposed by this Section on the face of such person’s license. (Acts 1952, No. 52, § 26.)

CROSS REFERENCES

Louisiana Law. — Exceptions, see La. R.S. 32:1041.

§ 906. Substitution of proof.

The commissioner shall consent to the cancellation of any bond or certificate of insurance or the commissioner shall direct and the State Treasurer shall return any money or securities to the person entitled thereto upon the substitution and acceptance of other adequate proof of financial responsibility pursuant to this Chapter. (Acts 1952, No. 52, § 27.)

§ 907. Other proof may be required.

Whenever any proof of financial responsibility filed under the provisions of this Chapter no longer fulfills the purposes for which required, the commissioner shall for the purpose of this Chapter, require other proof as required by this Chapter, and shall suspend the license and registration or the non-resident’s operating privilege pending the filing of such other proof. (Acts 1952, No. 52, § 28.)

§ 908. Duration of proof; when proof may be cancelled or returned.

A. The commissioner shall, upon request, consent to the immediate cancellation of any bond or certificate of insurance, or the commissioner shall direct and the state treasurer shall return to the person entitled thereto, any money or securities deposited pursuant to this Chapter as proof of financial responsibility, or the commissioner shall waive the requirement of filing proof, in any of the following events:

(1) At any time after three years from the date such proof was required when during the three year period preceding the request, the commissioner has not received record of a conviction or a forfeiture of bail which would require or permit the suspension or revocation of the license, registration or non-resident’s operating privilege of the person by or for whom such proof was furnished; or

(2) In the event of the death of the person on whose behalf such proof was filed or the permanent incapacity of such person to operate a motor vehicle; or

(3) In the event that the person who has given proof surrenders his license and registration to the commissioner;

B. However, the commissioner shall not consent to the cancellation of any bond or the return of any money or securities in the event any action for damages upon a liability covered by such proof is then pending or any judgment upon such liability is then unsatisfied, or in the event the person who has filed such bond or deposited such money or securities, has, within one year immediately preceding such request been involved as an operator or owner in any motor vehicle accident resulting in injury or damage to the person or property of others. An affidavit of the applicant as to the non-existence of such facts, or that he has been released from all of his liability, or has been finally adjudicated not to be liable, for such injury or damage, shall be sufficient evidence thereof in the absence of evidence to the contrary in the records of the commissioner.

C. Whenever any person whose proof has been cancelled or returned under paragraph (3) of this Section applies for a license or registration within a period of three years from the date proof was originally required, any such application shall be refused unless the applicant shall reestablish such proof for the remainder of such three year period. (Acts 1952, No. 52. Amended by Acts 1962, No. 495, § 1.)

§ 909. Proof to be maintained for three years.

In all cases, under this Chapter, in which a person is required to give proof of financial responsibility, he shall maintain such proof for a period of three years. (Added by Acts 1962, No. 495 § 2.)

§ 910. Driver’s license; immediate reinstatement, reissuance, or issuance of restricted license.

Whenever any person who is eligible for the reinstatement of a license, reissuance of a license, or issuance of a restricted license due to economic hardship, upon presentation of proof of financial responsibility under the provisions of this Chapter, presents a certified copy of the judgment ordering the reinstatement, reissuance, or issuance at the driver’s license office for the parish in which he resides, the Department of Public Safety shall immediately reinstate, reissue, or issue the license to which the person is entitled without any additional administrative delays. If at a later date the Department of Public Safety determines that the proof given was false or fraudulent, the license previously reinstated, reissued, or issued shall immediately be suspended for a period of time in accordance with the original order of suspension and the person shall be prosecuted as otherwise provided by law. (Added by Acts 1981, No. 445, § 1.)

PART 4. PENAL PROVISIONS.

§ 1021. Transfer of registration to defeat purpose of chapter prohibited.

If an owner’s registration has been suspended hereunder, such registration shall not be transferred nor the motor vehicle in respect of which such registration was issued registered in any other name until the commissioner is satisfied that such transfer of registration is proposed in good faith and not for the purpose or with the effect of defeating the purposes of this Chapter. Nothing in this Section shall in any way affect the rights of any conditional vendor, chattel mortgagee or lessor of a motor vehicle registered in the name of another as owner who becomes subject to the provisions of this Section. (Acts 1952, No. 52, § 30.)

§ 1022. Surrender of license and registration.

Any person whose license or registration shall have been suspended as herein provided, or whose policy of insurance or bond, when required under this Chapter, shall have been cancelled or terminated, or who shall neglect to furnish other proof upon request of the commissioner, shall immediately return his license and registration to the commissioner. If any person shall fail to return to the commissioner the license or registration as provided herein, the commissioner shall forthwith direct any peace officer to secure possession thereof and to return the same to the commissioner. (Acts 1952, No. 52, § 31.)

CROSS REFERENCES

Louisiana Law. — Other violations; penalties, see La. R.S. 32:1023.

§ 1023. Other violations; penalties.

A. Failure to report an accident as required in R.S. 32:871 shall be punished by a fine not in excess of twenty-five dollars, and in the event of injury or damage to the person or property of another in such accident, the commissioner shall suspend the license of the person failing to make such report, or the non-resident’s operating privilege of such person, until such report has been filed and for such further period not to exceed thirty days as the commissioner may fix.

B. Any person who gives information in a report provided for in R.S. 32:398 or 871 knowing or having reason to believe that such information is false, or who shall forge or, without authority, sign any evidence of proof of financial responsibility, or who files or offers for filing any such evidence of proof knowing or having reason to believe that it is forged or signed without authority, shall be fined not more than one thousand dollars or imprisoned for not more than one year, or both.

C. Any person whose license or registration or non-resident’s operating privilege has been suspended or revoked under this Chapter, and who, during such suspension or revocation drives any motor vehicle upon any highway or knowingly permits any motor vehicle owned by such person to be operated by another upon any highway, except as permitted under this Chapter, shall be fined not more than five hundred dollars or imprisoned not exceeding six months, or both.

D. Any person willfully failing to return license or registration as required in R.S. 32:1022 shall be fined not more than five hundred dollars or imprisoned not to exceed thirty days, or both.

E. Any person who shall violate any provision of this Chapter for which no penalty is otherwise provided shall be fined not more than five hundred dollars or imprisoned not more than ninety days, or both. (Acts 1952, No. 52, § 32. Acts 1985, No. 547, § 1.)

PART 5. MISCELLANEOUS PROVISIONS.

§ 1041. Exceptions.

A. This Chapter shall not apply with respect to any motor vehicle owned by the United States, this state or any political subdivision of this state, or any municipality therein, a bona fide organized public volunteer fire department which owns and operates those specially equipped motor vehicles for fire fighting purposes, nor, except for R.S. 32:871 and 905, with respect to any motor vehicle which is subject to the jurisdiction of the Louisiana Public Service Commission, or to any motor vehicle subject to registration under the single state registration for motor carriers authorized by 49 U.S.C. 11506, or as otherwise permitted by federal law, or to carriers of persons operating over specified routes with fixed termini and predominantly under franchises or indeterminate permits granted by an incorporated municipality and who are subject to the regulatory jurisdiction of such municipality.

B. Any person, firm, association, or corporation licensed and engaged in the business of renting or leasing motor vehicles to be operated on the public highways shall only be required to furnish proof of financial ability to satisfy any judgment or judgments rendered against said person, firm, association, or corporation in his or its capacity as owner of the said motor vehicles, and shall not be required to furnish proof of its financial ability to satisfy any judgment or judgments rendered against the person to whom the motor vehicle was rented or leased at the time of the accident. (Acts 1952, No. 52, § 33; Acts 1990, No. 862, § 1; Acts 1995, No. 301, § 1, eff. June 15, 1995.)

CROSS REFERENCES

Louisiana Law. — Residual market plans, see La. R.S. 32:1043.
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INSURANCE LAW

• Motor Vehicle Insurance

•• Coverage

••• General Overview. — La. Rev. Stat. Ann. § 32:1041 specifically states that vehicle owners engaged in the business of renting or leasing motor vehicles are not required to furnish proof of financial responsibility to satisfy any judgment entered against their lessees. Straughter v. Harnwell, 715 So. 2d 718, 1998 La. App. LEXIS 1670 (June 30, 1998).

••• Compulsory Coverage

•••• General Overview. — Summary judgment was properly granted in favor of the rental car agency, where, pursuant to La. Rev. Stat. Ann. § 32:1041, rental agencies are not intended to bear the financial responsibility for the negligent actions of a lessee operating the leased vehicle in accordance with the terms of the lease; the agency’s failure to inquire whether the driver was insured did not constitute a legal cause of the accident between the owner and the rental car driver. Cenance v. Tassin, 869 So. 2d 913, 2004 La. App. LEXIS 638 (Mar. 3, 2004).

City was not liable in its role as an insurer in a negligence action stemming from an accident involving an off-duty police officer because the city was not required to carry compulsory motor vehicle insurance under the Louisiana Motor Vehicle Safety Responsibility Law, La. Rev. Stat. Ann. § 32:851. Cooper v. Reed, 845 So. 2d 411, 2003 La. App. LEXIS 320 (Feb. 14, 2003).

Car rental company was not liable for an accident which occurred when the rented vehicle was being used in violation of the rental agreement. Huntingon v. National Auto. Ins. Co., 704 So. 2d 389, 1997 La. App. LEXIS 2893 (Dec. 10, 1997).

Truck lessee was not an omnibus insured under a policy issued pursuant to an agreement whereby the truck manufacturer and the truck owner agreed to provide excess liability coverage to the truck owner’s licensee (the lessor), as the policy specifically excluded coverage of the lessee unless provided by statute and that exclusion was sanctioned by La. Rev. Stat. Ann. § 32:1041, which provided that a lessor was not required to furnish proof of financial responsibility to satisfy a judgment rendered against the lessee. Breaux v. Claudel, 640 So. 2d 744, 1994 La. App. LEXIS 1707 (June 1, 1994).

Neither La. Rev. Stat. Ann. §§ 32:861 and 32:900, nor 22:655, mandated coverage for a truck lessee under a policy issued to the truck lessor, as the policy expressly excluded the truck lessee from coverage, and that exclusion was sanctioned by La. Rev. Stat. Ann. § 32:1041, which provided that a lessor was not required to furnish proof of financial responsibility to satisfy a judgment rendered against the lessee. Breaux v. Claudel, 640 So. 2d 744, 1994 La. App. LEXIS 1707 (June 1, 1994).

Automobile rental agency was permitted to delegate to a lessor the duty to provide liability coverage under La. Rev. Stat. Ann. § 32:1041 and the Louisiana Compulsory Motor Vehicle Liability Security Law, La. Rev. Stat. Ann. § 32:861 et seq. Delaney v. Agency Rent-A-Car, Inc., 616 So. 2d 869, 1993 La. App. LEXIS 1435 (Apr. 7, 1993).

•• Vehicle Ownership

••• General Overview. — Summary judgment was granted to an insurer that provided a vehicle insurance policy to a fleet owner because La. Rev. Stat. Ann. § 32:1041(B) and the terms of the policy expressly excluded coverage on automobiles that were in the possession of a permissive user, and the insurer was not liable to the injured parties involved in a motor vehicle accident with a car that had been leased by the fleet owner to a permissive user. Herkes v. Doe, 2003 U.S. Dist. LEXIS 4081 (Mar. 18, 2003).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 32:1041 exempt vehicles owned by municipalities from compliance with the Motor Vehicle Safety Responsibility Law., OPINION No. 87-554, La. Atty. Gen. Op. No. 1987-554; 1987 La. AG LEXIS 196.

Political subdivisions are exempt from motor vehicle Financial Responsibility, Proof of Insurance and Certificate of Self-Insurance laws., OPINION No. 87-530, La. Atty. Gen. Op. No. 1987-530; 1987 La. AG LEXIS 260.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Insurance. 52 La. L. Rev. 527 (January, 1992).

Review of Recent Development: 1992-1993: Obligations. 54 La. L. Rev. 763 (January, 1994).

§ 1042. Self-insurers.

A. Any person in whose name more than twenty-five motor vehicles are registered or who owns property in Louisiana assessed in his name having a value of one hundred thousand dollars or more after deducting any encumbrances thereon from its assessed valuation may qualify as a self-insurer by obtaining a certificate of self-insurance issued by the assistant secretary of the office of motor vehicles as provided in Subsection B of this Section.

B. (1) The assistant secretary may, at his discretion, upon the application of such a person, issue a certificate of self-insurance when he is satisfied that such person is possessed and will continue to be possessed of ability to pay judgments obtained against such person.

(2) The assistant secretary shall assess a fee of one hundred dollars for each certificate.

C. Upon not less than five days notice and a hearing pursuant to such notice, the commissioner may cancel upon reasonable grounds a certificate of self-insurance. Failure to pay any judgment within sixty days after such judgment has become final shall constitute a reasonable ground for the cancellation of a certificate of self-insurance. The commissioner, upon receipt of certified copy of a final judgment, shall forthwith suspend the license and registration, or any nonresident’s operating privileges, of any person, or any legal entity, against whom such judgment was rendered, except as otherwise provided in R.S. 32:892 and R.S. 32:895.

D. Any person or any legal entity whose certificate of self-insurance has been cancelled for his failure to pay a final judgment shall not be eligible for the renewal or reissuance of a certificate of self-insurance for a period of five years from the date of cancellation. (Acts 1952, No. 52, § 34. Amended by Acts 1981, No. 653, § 1; Acts 1985, No. 589, § 1.)

CROSS REFERENCES

Louisiana Law. — Security required, see La. R.S. 32:861.

Evidence of compulsory motor vehicle liability security contained in vehicle; enforcement; penalty; fees, see La. R.S. 32:863.1.

Security and proof of financial responsibility required unless evidence of insurance; when security determined; suspension; exception, see La. R.S. 32:872.

Alternate methods of giving proof, see La. R.S. 32:897.

“Motor Vehicle Liability Policy” defined, see La. R.S. 32:900.

Qualifications of licensee; proof of financial responsibility in lieu of insurance, see La. R.S. 32:1717.
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INSURANCE LAW

• Claims & Contracts

•• Good Faith & Fair Dealing

••• General Overview. — La. Rev. Stat. Ann. § 22:1220 did not apply to a self-insurer under La. Rev. Stat. Ann. § 32:1042. Hebard v. Dillon, 699 So. 2d 497, 1997 La. App. LEXIS 2164 (Sept. 3, 1997).

• Motor Vehicle Insurance

•• Coverage

••• General Overview. — In an action by the heirs of a bus passenger against an automobile rental agency that had arisen from a collision, the rental agency failed to prove under La. Rev. Stat. Ann. §§ 32:900(B)(2), and 32:1042 that the driver of the automobile was not the lessee of the automobile, and that the insurance policy did not include an omnibus clause. Mitchell v. Regional Transit Authority, 1992 La. App. LEXIS 1364 (May 12, 1992).

••• Compulsory Coverage

•••• General Overview. — A self-insured car rental agency was not required to provide omnibus coverage, where a driver not named in the rental agreement was in an accident, and under the Louisiana Motor Vehicle Safety Responsibility Law, La. Rev. Stat. Ann. §§ 32:851 through 32:1043, the plaintiff suing the driver could not attach liability to the car rental agency. Hearty v. Harris, 574 So. 2d 1234, 1991 La. LEXIS 202 (Jan. 28, 1991).

••• Uninsured Motorists

•••• General Overview. — Personal injury victim’s auto insurer was entitled to summary judgment dismissing an auto accident case brought against a city because vehicles owned by a self-insurer were excluded from the policy definition of an uninsured motor vehicle; the city, as a government entity exempt from providing a certificate of self-insurance under this section, had the same status as a possessor of a certificate of self-insurance under La. Rev. Stat. Ann. § 32:861(A)(1) and was a self-insurer as defined in La. Rev. Stat. Ann. § 22:1406(D)(3) (now La. Rev. Stat. Ann. § 22:680). Plumb v. City of New Orleans, 854 So. 2d 426, 2003 La. App. LEXIS 2290 (Aug. 6, 2003).

While self-insured rental car agencies are required to provide uninsured motorist coverage to insureds under the rental agreement unless a valid rejection is executed, this mandatory uninsured/underinsured coverage does not extend to guest passengers in the rental vehicle unless they are covered as insureds under the rental agreement. Taylor v. Rowell, 736 So. 2d 812, 1999 La. LEXIS 1505 (May 18, 1999).

Car rental agency, although self-insured, was required to allow a renter to either accept or reject uninsured motorist (UM) coverage; a contract clause saying that coverage did not apply to UM damages was not a sufficient rejection of coverage. Jones v. King, 549 So. 2d 350, 1989 La. App. LEXIS 1400 (June 30, 1989), writ of certiorari denied by 552 So. 2d 401, 1989 La. LEXIS 2828 (La. 1989).

•• Obligations

••• General Overview. — In an action by the heirs of a bus passenger against an automobile rental agency that had arisen from a collision, the rental agency failed to prove under La. Rev. Stat. Ann. §§ 32:900(B)(2), and 32:1042 that the driver of the automobile was not the lessee of the automobile, and that the insurance policy did not include an omnibus clause. Mitchell v. Regional Transit Authority, 1992 La. App. LEXIS 1364 (May 12, 1992).

No provision in La. Rev. Stat. Ann. § 32:1042 made the self-insured third party defendant employer responsible for the actions of plaintiff employee who was using the employer’s vehicle with express or implied consent; thus, the employer holding a certificate of self-insurance did not afford omnibus coverage Rockhold v. Department of Transp. & Dev., 528 So. 2d 749, 1988 La. App. LEXIS 1439 (June 7, 1988), writ of certiorari denied by 533 So. 2d 21, 1988 La. LEXIS 2643 (La. 1988).

•• Vehicle Use

••• Permissive Users

•••• General Overview. — Insurer was not liable for accident by the driver not listed on the automobile lease in absence of statute or public policy contravention; the driver was not a named insured. Dennison v. Liberty Mut. Ins. Co., 645 So. 2d 1227, 1994 La. App. LEXIS 3185 (Nov. 10, 1994).

ADMINISTRATIVE LAW & DECISIONS

Administrative Code. — Insurance > Certificates of Self Insurance. LAC 37::VII.101.

Attorney General. — Vehicles owned by municipality are subject to the compulsory Motor vehicle Liability Security Laws., OPINION No. 86-369, La. Atty. Gen. Op. No. 1986-369; 1986 La. AG LEXIS 406.

Political subdivisions are exempt from motor vehicle Financial Responsibility, Proof of Insurance and Certificate of Self-Insurance laws., OPINION No. 87-530, La. Atty. Gen. Op. No. 1987-530; 1987 La. AG LEXIS 260.

R.S. 32:861; R.S. 32:900(M), OPINION NUMBER 96-38, La. Atty. Gen. Op. No. 1996-38; 1996 La. AG LEXIS 190.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Insurance. 52 La. L. Rev. 527 (January, 1992).

Recent Development: Rpm Pizza, Inc. v. Automotive Casualty Insurance Co.: Automobile Exclusions and Louisiana’s Compulsory Insurance Law. 67 Tul. L. Rev. 1290 (March, 1993).

Casenote: Williams v. Watson: A Deal Is a Deal — The Louisiana Supreme Court Upholds the Longstanding Concept of Freedom to Contract in Insurance Policies. 48 Loy. L. Rev. 353 (Summer, 2002).

§ 1043. Residual market plans.

A. After consultation with insurance companies authorized to issue motor vehicle insurance in this state, the commissioner of insurance shall approve a reasonable plan for insuring commercial motor vehicles, including garage liability insurance, called the Commercial Automobile Insurance Procedures and a separate reasonable assigned risk plan for insuring private passenger automobiles and other motor vehicles, called the Louisiana Automobile Insurance Plan. These plans shall provide insurance to those who are in good faith entitled to but are unable to procure such policies through ordinary methods. The Louisiana Automobile Insurance Plan shall not subsidize losses or participate in the profits of the members of the Commercial Automobile Insurance Procedures. All actuarially adequate rates for insurance provided by the plans shall be approved by the commissioner of insurance. All insurers writing insurance for commercial motor vehicle insurance, private passenger automobiles, or other motor vehicles in the state shall be members of the plans authorized by this Section and share in the administrative expenses for the operation of the plans based on the market share of premiums for the preceding calendar year. The exceptions provided in R.S. 32:1041(A) shall not apply to this Section.

B. Any applicant for any such policy, any person insured under any such plan, and any insurance company affected may appeal to the commissioner of insurance from any ruling or decision of the manager or committee designated to operate such plan. Any person aggrieved hereunder by any order or act of the commissioner of insurance may, within ten days after notice thereof, file a petition in the district court of the parish of East Baton Rouge or in the district court of the domicile of the aggrieved person, for a review thereof. The court shall summarily hear the petition and may make any appropriate order or decree. (Added by Acts 1952, No. 52, § 35; Amended by Acts 1956, Ex. Sess., No. 12, § 1; Acts 1995, No. 431, § 1.)

LSLI 2007 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “commissioner of insurance” for “Louisiana Insurance Rating Commission” in (A).
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INSURANCE LAW

• Motor Vehicle Insurance

•• Vehicle Use

••• Permissive Users

•••• General Overview. — Insurer was not liable for accident by the driver not listed on the automobile lease in absence of statute or public policy contravention; the driver was not a named insured. Dennison v. Liberty Mut. Ins. Co., 645 So. 2d 1227, 1994 La. App. LEXIS 3185 (Nov. 10, 1994).

CHAPTER 6. DISTRIBUTION AND SALE OF MOTOR VEHICLES.

PART 1. GENERAL PROVISIONS APPLICABLE TO MOTOR VEHICLES AND RECREATIONAL PRODUCTS.

Section

1251. Declaration of public policy.

1252. Definitions.

1253. Motor Vehicle Commission; appointment and qualifications of members; terms of office; organization; oath; official bond; compensation; powers and duties.

1254. Application for license; requirements for licensure; contents; licenses; franchise filings.

1254.1. [Transferred.]

1254.2. [Transferred.]

1255. Fees; penalties.

1256. Auto shows.

1256.1. Regional recreational products shows.

1256.2. National recreational product shows.

1257. Establishment of new motor vehicle dealerships and/or relocations; protests; procedure.

1257.1. [Repealed.]

1258. Denial, revocation, grounds, imposition of a civil penalty, or suspension of license; grounds; expiration.

1259. Injunctions; cease and desist orders.

1260. Penalties; other relief.

1261. Unauthorized acts.

1261.1. Indemnification of franchised dealers.

1261.2. Payment to dealers; penalties.

1262. Warranty; compensation; audits of dealer records.

1263. Motor vehicle repairs.

1264. Damage disclosure.

1264.1. Notice regarding recalls.

1265. Sale of water-damaged vehicles.

1266. Motor vehicle lessors; appointment of motor vehicle lease facilitators.

1267. Succession; right of first refusal.

1268. Requirements upon termination; penalty; indemnity.

1268.1. [Repealed.]

1268.2. Manufacturer termination of line-make; manufacturer bankruptcy; license.

1269. Venue and choice of law for litigation or arbitration.

PART 2. PROVISIONS SPECIFIC TO MARINE PRODUCTS.

1270. Establishment of new marine dealerships or relocations; protests; procedure.

1270.1. Unauthorized acts; marine products.

1270.2. Warranty; compensation; audits of marine dealer records.

1270.3. Sale of water-damaged marine products.

1270.4. Succession; right of first refusal; marine dealers.

1270.5. Manufacturer, distributor, or wholesaler repurchase; marine dealer; products.

1270.6. Manufacturer termination of line-make; manufacturer bankruptcy; license.

1270.7. Indemnification of marine dealers.

1270.8. Marine products repairs.

1270.9. Damage disclosure.

PART 3. PROVISIONS SPECIFIC TO MOTORCYCLES AND ALL-TERRAIN VEHICLES.

1270.10. Establishment of new motorcycle or all-terrain vehicle dealerships or relocations; protests; procedure.

1270.11. Unauthorized acts.

1270.12. Indemnification of motorcycle and all-terrain vehicle franchised dealers.

1270.13. Warranty; compensation; audits of motorcycle or all-terrain vehicle dealer records.

1270.14. Damage disclosure.

1270.15. Sale of water-damaged motorcycles or all-terrain vehicles.

1270.16. Succession; right of first refusal.

1270.17. Requirements upon termination; penalty; indemnity; motorcycle or all-terrain vehicle dealers.

1270.18. Manufacturer termination of line-make; manufacturer bankruptcy; license; motorcycle or all-terrain vehicle franchise.

1270.19. Motorcycle or all-terrain vehicle repairs.

PART 4. PROVISIONS SPECIFIC TO RECREATIONAL VEHICLES.

1270.20. Unauthorized acts; recreational vehicles.

1270.21. Indemnification of franchised recreational vehicle dealers.

1270.22. Payment to recreational vehicles dealers; penalties.

1270.23. Warranty; compensation; audits of recreational vehicle dealer records.

1270.24. Recreational vehicle repairs.

1270.25. Damage disclosure; recreational vehicles.

1270.26. Notice regarding recalls; recreational vehicles.

1270.27. Sale of water-damaged recreational vehicles.

1270.28. Succession; right of first refusal; recreational vehicle dealer.

1270.29. Requirements upon termination; penalty; indemnity; recreational vehicles.

1270.30. Recreational vehicle manufacturer termination of line-make; manufacturer bankruptcy; license.

PART 1. GENERAL PROVISIONS APPLICABLE TO MOTOR VEHICLES AND RECREATIONAL PRODUCTS.

§ 1251. Declaration of public policy.

The legislature finds and declares that the distribution and sale of motor vehicles and recreational products in the state of Louisiana vitally affects the general economy of the state, the public interest, and the public welfare, and that in order to promote the public interest, and the public welfare, and in the exercise of its police power, it is necessary to regulate and to license those persons enumerated in R.S. 32:1254 and doing business in Louisiana, in order to prevent frauds, impositions, and other abuses upon its citizens, and avoid undue control of the independent motor vehicle dealer and recreational products by their motor vehicle manufacturing and distributive organizations and foster and keep alive vigorous and healthy competition, by prohibiting unfair practices by which fair and honest competition is destroyed or prevented, and to protect the public against the creation or perpetuation of monopolies and practices detrimental to the public welfare, to prevent the practice of requiring the buying, leasing, or renting of special features, appliances, and equipment not desired or requested by the purchaser, lessee, or renter, to prevent false and misleading advertising, to prevent unfair practices by said licensees, to promote the public safety and prevent disruption of the system of distribution of motor vehicles and recreational products to the public and prevent deterioration of facilities for servicing motor vehicles and keeping same safe and properly functioning, and prevent bankrupting of motor vehicle and recreational products dealers and lessors, who might otherwise be caused to fail because of such unfair practices and competition, thereby resulting in unemployment, disruption of leases, and nonpayment of taxes and loans, and contribute to an inevitable train of undesirable consequences, including economic depression. (Acts 1985, No. 911, § 1; Acts 2005, No. 500, § 1, eff. July 12, 2005; Acts 2009, No. 403, § 1, eff. July 7, 2009.)

2009 Amendments. — The 2009 amendment by No. 403 added “and recreational products” four times and substituted “their motor vehicle manufacturing and distributive organizations” for “the motor vehicle manufacturing and distributive organizations.”

2005 Amendments. — Acts 2005, No. 500, § 1, effective July 12, 2005, substituted “those persons enumerated in R.S. 32:1254 and doing business” for “motor vehicle manufacturers, distributors, dealers, and lessors doing business,” and substituted “said licensees” for “motor vehicle dealers, lessors, manufacturers, and distributing organizations.”

Quoted Statutory Material. — Acts 2009, No. 403, § 3, provides that “If any provision or item of this Act, or the application thereof, is held invalid, such invalidity shall not affect other provisions, items, or applications of the act which can be given effect without the invalid provision, item, or application and to this end the provisions of this Act are hereby declared severable.”

Acts 2005, No. 500, § 2, provides that “the provisions of this Act are interpretive, procedural, and remedial and shall be approved retroactively.”

CROSS REFERENCES

Louisiana Law. — Exclusions, see La. R.S. 6:969.3.

Application for license; requirements for licensure; contents; licenses; franchise filings, see La. R.S. 32:1254.

Establishment of new motor vehicle dealerships and/or relocations; protests; procedure, see La. R.S. 32:1257.

Agencies transferred from the Department of Economic Development to the office of the governor; agencies placed within the office of the governor, see La. R.S. 36:4.1.

Notice of sale or transfer, see La. R.S. 47:510.

Dealers temporary demonstration and transportation identification plate, see La. R.S. 47:520.

Municipal Law. — Unified development code. Baton Rouge Code of Ordinance title 7.
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CIVIL PROCEDURE

• Jurisdiction

•• Subject Matter Jurisdiction

••• Jurisdiction Over Actions

•••• General Overview. — Dealers’ motion to dismiss for lack of jurisdiction pursuant to Fed. R. Civ. P. 12(b)(1) was granted because manufacturer’s claim, that it could terminate the parties’ agreement, was limited to appropriate administrative procedure before Louisiana Motor Vehicles Commission and to judicial review in state court as specified by La. Rev. Stat. Ann. § 32:1251 et seq. Volvo Trucks N. Am., Inc. v. Crescent Ford Truck Sales, Inc., 2003 U.S. Dist. LEXIS 6842 (Apr. 22, 2003).

GOVERNMENTS

• State & Territorial Governments

•• Licenses. — Denial of the applicant’s motor vehicle salesman license was affirmed because the case illustrated violations by the applicant of the rules and regulations set out in La. Rev. Stat. Ann. § 32:1251 et seq., when his former corporation encountered financial difficulty, which included non-payment of state taxes, company checks returned due to insufficient funds, stop payment orders on company checks and failure to timely pay amounts due to creditors, and which resulted by the end of a three year period in the corporation’s indebtedness of over $ 700,000. Goodlow v. La. Motor Vehicle Comm’n, 836 So. 2d 297, 2002 La. App. LEXIS 3847 (Dec. 11, 2002).

A car dealership was properly granted a state license to engage in the sale of autos at a temporary location, where the LMVC was statutorily authorized to waive the 60-day notice requirement, if deemed to be in the public interest. Harris Chevrolet, Inc. v. Louisiana Motor Vehicle Comm’n, 619 So. 2d 733, 1993 La. App. LEXIS 1958 (May 27, 1993).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — La. Motor Vehicle Commission is vested with certain statutory and inherent enforcement powers, including authority to review provisions of proposed franchise agreements and to prohibit use of such agreements within this state if they contain unlawful provisions or provisions that do not serve the public interest., OPINION No. 87-739, La. Atty. Gen. Op. No. 1987-739; 1987 La. AG LEXIS 175.

R.S. 32:1251, OPINION No. 88-583, La. Atty. Gen. Op. No. 1988-583; 1988 La. AG LEXIS 425.

The use of the term Commissioner in Act 603, R.S. 51:1945.1, means the Louisiana Motor Vehicle Commission as the proper administrator of this statute., OPINION NUMBER 92-626, La. Atty. Gen. Op. No. 1992-626; 1992 La. AG LEXIS 583.

La. Motor Vehicle Commission is not authorized to purchase a building; however, if it was, it would not be required to go through the capital outlay process, because its funds are not appropriated., OPINION NUMBER 94-140, La. Atty. Gen. Op. No. 1994-140; 1994 La. AG LEXIS 158.

La. Housing Finance Agency is authorized to acquire an office building, which would be considered state owned space. LHFA would not be subject to capital outlay process, but does have statutory power to mortgage. In order to lease, rather than buy office space, the Agency, out of an abundance of caution, should follow Procurement Code until law can be changed., OPINION NUMBER 94-258, La. Atty. Gen. Op. No. 1994-258; 1994 La. AG LEXIS 631.

An auctioneer is not subject to the prohibition contained in R.S. 51:193 and may engage in the auction of new and used motor vehicles on Sunday., OPINION 97-228, La. Atty. Gen. Op. No. 1997-228; 1997 La. AG LEXIS 140.

We conclude that it is a violation of R.S. 32:1251 et seq. and the rules and regulations of the Louisiana Motor Vehicle Commission to advertise a monthly payment of a vehicle that is not in stock but available from independent franchise motor vehicles dealers. OPINION 99-253, La. Atty. Gen. Op. No. 1999-253; 1999 La. AG LEXIS 385.

The Louisiana Motor Vehicle Commission may grant a dealer’s motor vehicle dealer’s license to an entity which has an established place of business outside the state of Louisiana., Opinion Number 01-85, La. Atty. Gen. Op. No. 2001-85; 2001 La. AG LEXIS 215.

In purchasing school buses, School Board may only contract with a dealer who is licensed pursuant to Louisiana law., Opinion Number 01-145, La. Atty. Gen. Op. No. 2001-145; 2001 La. AG LEXIS 223.

It is therefore our opinion that a used motor vehicle dealer that is a limited liability company cannot be a subsidiary corporation so as to fall within the scope of Chapter 6 and therefore must be licensed by the LUMVPC. Opinion No. 04-0253. 2004 La. AG LEXIS 218.

Louisiana law permits repossession of motor vehicles upon default without further notice or judicial process if the creditor is one of those listed in La. R.S. 6:966(C). No distinction is made between in-state and out-of-state secured creditors, so this requirement applies to all secured creditors who wish to avail themselves of the new remedies. Opinion No. 04-0387. 2005 La. AG LEXIS 34.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: Redhibition: An Argument for the Adoption of Professional Seller Standard for Automobile Dealers. 43 La. L. Rev. 1101 (March, 1983).

§ 1252. Definitions.

The following words, terms, and phrases, when used in this Chapter, shall have the meanings respectively ascribed to them in this Section, except where the context clearly indicates a different meaning:

(1) “All-terrain vehicle” commonly referred to as “ATV” means any vehicle with three or more low-pressure flotation-type tires designed by the manufacturer or any vehicle altered to be used as an off-road recreational vehicle. “All-terrain vehicle” shall also include all-terrain vehicle trailers. “All-terrain vehicle” shall not include golf carts.

(2) “Ambulance” means a vehicle used exclusively for providing emergency and nonemergency medical care to an injured or ill person or transporting an injured or ill person, if the vehicle provides all of the following:

(a) A driver’s compartment.

(b) A compartment to accommodate an emergency medical care technician or paramedic and two injured or ill persons so positioned that one of the injured or ill persons can be given intensive life-support during transit.

(c) Equipment and supplies for emergency care of an injured or ill person where the ill person is located or at the scene of an injury-producing incident as well as in transit.

(d) Two-way radio communication capability.

(e) Equipment for light rescue or extrication procedures.

(3) “Boat” means a component of a marine product that is not equipped with an outboard or inboard/outboard motor attached thereto.

(4) “Boat package” means a boat that is equipped from its manufacturer or distributor with an inboard, outboard, or inboard/outboard motor or engine attached thereto, installed thereon, or shipped or invoiced together as a package. The boat package may include a trailer invoiced from the manufacturer of the boat. For the purposes of this Chapter, the boat package brand shall be determined by the brand of the boat.

(5) “Broker” means a person who, for a fee or commission, arranges or offers to arrange a transaction involving the sale, for purposes other than resale, of a new motor vehicle or recreational product, and who is not:

(a) A motor vehicle dealer or recreational products dealer, or bona fide employee of a motor vehicle dealer, when acting on behalf of a motor vehicle or recreational products dealer.

(b) A manufacturer, distributor, convertor, or bona fide employee of a manufacturer, distributor, or convertor, when acting on behalf of a manufacturer, distributor, or convertor.

(c) At any point in the transaction, the bona fide owner of the motor vehicle or recreational product involved in the transaction.

(6) “Commission” means the Louisiana Motor Vehicle Commission created by this Chapter or its designee.

(7) “Community or territory” or “area of responsibility” shall mean the licensee’s area of principal sales and service responsibility as specified by the franchise in effect with any licensee of the commission.

(a) The area of responsibility of a licensee shall not be comprised of an area less than the applicable area provided for in Subparagraphs (b) and (c) of this Paragraph, unless approved by the commission pursuant to the provisions of this Chapter, or if, on August 15, 2001, such dealer had an effective contractual agreement for a smaller area of responsibility.

(b) A marine dealer’s area of responsibility shall mean the marine dealer’s area of principal sales and service responsibility as specified by the contract, franchise, or selling agreement in effect with the manufacturer or distributor. The marine manufacturer or distributor shall designate and provide to the commission in writing the marine dealer’s area of responsibility when the contract is granted or, should there be contracts in existence on August 15, 2004, without such designation, the commission shall require the manufacturer or distributor to designate the area of responsibility. The manufacturer or distributor shall adopt uniform procedures to establish the area of responsibility that is assigned to a marine dealer. The uniform procedures shall include market research information from identified credible industry sources that project product sales of the brand of marine product for which the contract or franchise agreement is granted. In the absence of such designation by the manufacturer or distributor, or in the event that the area of responsibility designated by the manufacturer or distributor is rejected by the commission and such decision by the commission is affirmed on appeal, the marine dealer’s area of responsibility shall mean either of the following:

(i) The area within a fifteen-mile radius of the dealership if the dealership is located in a parish containing a population of three hundred thousand persons or more.

(ii) The area within a thirty-mile radius of the dealership if the dealership is located in a parish containing a population of less than three hundred thousand persons.

(c) A motorcycle or all-terrain vehicle dealer’s area of responsibility shall mean the area within at least a thirty-mile radius of the location of his dealership.

(8) “Converter” or “secondary manufacturer” means a person who prior to the retail sale of motor vehicles, assembles, installs, or affixes a body, cab, or special equipment to a chassis, or who substantially adds, subtracts from, or modifies a previously assembled or manufactured motor vehicle.

(9) “Dealer” means any person licensed to sell a motor vehicle, specialty vehicle, or recreational product subject to regulation by this Chapter.

(10) “Dealer-operator” shall mean the natural person designated in the franchise as the operator of a motor vehicle dealership.

(11) “Designated successor” means the spouse, child, grandchild, parent, brother, or sister, of a dealer who, in the case of a deceased dealer, is entitled to inherit the dealer’s ownership interest in the dealership under the terms of the dealer’s will; the spouse, or other person who has otherwise been designated in writing by a deceased dealer to succeed him in the motor vehicle dealership, such designation having been furnished to the manufacturer; or the spouse, or other person who, under the laws of intestate succession of this state is entitled to inherit the interest; or who, in the case of an incapacitated dealer, has been appointed by a court in a proceeding interdicting the dealer as the legal representative of the dealer’s property. The terms shall also include the appointed and qualified personal representative and testamentary trustee of a deceased dealer.

(12) “Distributor” or “wholesaler” means any person, resident or nonresident, who in whole or in part sells or distributes motor vehicles, new, remanufactured, reconditioned, or rebuilt motor vehicle motors, or recreational products to motor vehicle or recreational products dealers, or who maintains distributor representatives.

(13) “Distributor branch” means a branch office maintained by a person, resident or nonresident, who in whole or in part sells or distributes motor vehicles or recreational products to motor vehicle or recreational products dealers, or for directing or supervising, in whole or in part, its representatives.

(14) “Distributor representative” means any officer, agent, or employee employed by a distributor, distributor branch, or wholesaler.

(15) “Established place or established place of business” shall mean a permanently enclosed building or structure either owned, leased, or rented, which meets local zoning or municipal requirements, and regularly occupied by a person, easily accessible to the public at which the regular business of a licensee will be carried on in good faith, and, at which place of business shall be kept and maintained the books, records, and files necessary to conduct the business; and shall not mean residences, tents, temporary stands, lots, or any temporary quarters.

(16) “Factory branch” means a branch office maintained by a person who fabricates, manufactures, or assembles motor vehicles or recreational products, for the sale of motor vehicles or recreational products to distributors, or for the sale of motor vehicles or recreational products to motor vehicle or recreational products dealers, or for directing or supervising, in whole or in part, its representatives.

(17) “Factory representative” means any officer, agent, or employee employed by a person who fabricates, manufactures, or assembles motor vehicles or recreational products, or by a factory branch, for the purpose of making or promoting the sale of his, its, or their motor vehicles or recreational products, or for supervising or contacting his, its, or their dealers or prospective dealers.

(18) “Financial institution” means any person organized to engage in the business of banking pursuant to the laws of the United States or Title 6 of the Louisiana Revised Statutes of 1950.

(19) “Fire truck” means any one of the following:

(a) A pumper fire apparatus, which is a vehicle equipped with a permanently mounted fire pump of 750 gpm (2850 L/min) rated capacity or greater, a water tank of at least 500 gal (1900 L), and hose body. The primary purpose of this type of apparatus is to combat structural and associated fires.

(b) An initial attack fire apparatus, which is a vehicle equipped with an attack pump of 250 through 700 gpm (950 through 2650 L/min), a water tank, and minimum hose and equipment, that is designed primarily for rapid response and initiating a fire attack on structural, vehicular, or vegetation fires and supporting associated fire department operations.

(c) A mobile water supply fire apparatus, which is a vehicle equipped with a water tank of at least 1000 gal (3800 L) and designed primarily for transporting water to fire emergency scenes to be applied by other vehicles or pumping equipment.

(d) An aerial ladder and elevating platform fire apparatus, which is a vehicle equipped with a permanently mounted, power-operated aerial ladder or with a passenger carrying platform attached to the uppermost boom of a series of telescoping, articulating, or telescoping and articulating booms and designed to provide rescue capability from elevated positions and the positioning of firefighters and elevated master streams for fire suppression tasks.

(20) “Franchise” means any written contract or selling agreement between a motor vehicle or recreational products dealer, a motor vehicle lessor, or a specialty vehicle dealer and a manufacturer, motor vehicle lessor franchisor, or converter of a new motor vehicle or specialty vehicle or its distributor or factory branch by which the motor vehicle or recreational products dealer, motor vehicle lessor, or specialty vehicle dealer is authorized to engage in the business of selling or leasing the specific makes, models, or classifications of new motor vehicles, recreational products, or specialty vehicles marketed or leased by the manufacturer, motor vehicle lessor franchisor, or converter and designated in the franchise agreement or any addendum thereto. For purposes of this Chapter, any written modification, amendment, or addendum to the original franchise agreement, which changes the rights and obligations of the parties to the original franchise agreement, shall constitute a new franchise agreement, effective as of the date of the modification, amendment, or addendum.

(21) “Lease facilitator” means a person, other than a motor vehicle or recreational products dealer or a bona fide employee of a motor vehicle or recreational products dealer, or a motor vehicle lessor or a bona fide employee of a motor vehicle lessor, who engages in one or both of the following activities:

(a) Holds himself out to any person as a “motor vehicle leasing company” or “motor vehicle leasing agent” or uses a similar title, for the purpose of soliciting or procuring a person to enter into a contract or agreement to become the lessee of a motor vehicle or recreational product that is not, and will not be, titled in the name of and registered to the lease facilitator.

(b) Otherwise solicits a person to enter into a contract or agreement to become a lessee of a vehicle that is not, and will not be, titled in the name of and registered to the lease facilitator, or who is otherwise engaged in the business of securing lessees or prospective lessees of motor vehicles or recreational products that are not, and will not be, titled in the name of and registered to the facilitator.

(22) “Licensee” means any person who is required to be licensed by the commission pursuant to the provisions of this Chapter.

(23) “Manufacturer” means any person, resident or nonresident, who fabricates, manufactures, or assembles motor vehicles, recreational products, or new, remanufactured, reconditioned, or rebuilt motor vehicle or marine motors.

(24) “Marine dealer” means any person who holds a bona fide contract or franchise with a manufacturer or distributor of marine products, except for a person engaged in the business of renting or selling new or used watercraft or boats adapted to be powered only by an occupant’s energy, and who holds a license as a marine dealer under the provisions of this Chapter.

(25) “Marine motor” means a motor that is a component of a marine product that is sold separately from a boat when delivered to the marine dealer by the distributor or manufacturer.

(26) “Marine product” means a new or used watercraft, boat, or motor designed for recreational or commercial use on water and a boat or watercraft trailer. The term also includes an outboard motor or a boat with an inboard/outboard motor attached to it. The term shall not mean a watercraft designed for use primarily for commercial purposes or new or used watercraft or boats adapted to be powered only by occupant’s energy.

(27) “Marine product line” means a particular model of a marine product designed for recreational or commercial use on water.

(28) “Marine product salesman” means any natural person employed by a licensee of the commission whose duties include the selling, leasing, or offering for sale or lease, financing or insuring marine products on behalf of said licensee and who holds a motor vehicle salesman license under the provisions of this Chapter.

(29) “Motorcycle” means a motor vehicle having a seat or saddle for the use of the rider and designed to travel on not more than three wheels in contact with the ground but excluding a tractor and electric-powered scooters not required to be registered.

(30) “Motorcycle or all-terrain vehicle dealer” means any person who, 5 for a commission or with intent to make a profit or gain of money or other thing 6 of value, buys, sells, brokers, exchanges, auctions, offers, or attempts to 7 negotiate a sale or exchange of an interest in motorcycles or all-terrain vehicles 8 and who is engaged wholly or in part in the business of buying and selling 9 motorcycles or all-terrain vehicles in the state of Louisiana and who holds a 10 license as a recreational products dealer under the provisions of this Chapter.

(31) “Motorcycle or all-terrain vehicle salesman” means any natural person employed by a licensee of the commission whose duties include the selling, leasing, or offering for sale or lease, financing or insuring motorcycle or 3 all-terrain vehicles on behalf of said licensee and who holds a motor vehicle salesman license under the provisions of this Chapter.

(32) “Motor home” means a motor vehicle designed as an integral unit to be used as a conveyance upon the public streets and highways and for use as a temporary or recreational dwelling and having at least four of the following permanently installed systems which meet American National Standards Institute and National Fire Protection Association standards in effect as of the date of manufacture, two of which shall be systems specified below in Subparagraph (a), (d) or (e) of this Paragraph:

(a) Cooking facilities.

(b) Ice box or mechanical refrigerator.

(c) Potable water supply including plumbing and a sink with faucet either self-contained or with connections for an external source, or both.

(d) Self-contained toilet or a toilet connected to a plumbing system with connection for external water disposal, or both.

(e) Heating or air conditioning system, or both, separate from the vehicle engine or the vehicle engine electrical system.

(f) A one hundred ten/one hundred fifteen volt alternating current electrical system either with its own power supply or with a connection for an external source, or both, or a liquefied petroleum system and supply.

(33) “Motor vehicle” means any motor driven car, van, or truck required to be registered which is used, or is designed to be used, for the transporting of passengers or goods for public, private, commercial, or for hire purposes.

(34) (a) “Motor vehicle dealer” means any person, not excluded by Subparagraph (b) of this Paragraph who holds a bona fide franchise in effect with a manufacturer or distributor of new motor vehicles, and a license under the provisions of this Chapter or a subsidiary of any such entity. Such duly franchised and licensed motor vehicle dealers shall be the sole and only persons entitled to sell, publicly solicit, and advertise the sale of new motor vehicles as such.

(b) The term “motor vehicle dealer” does not include any of the following:

(i) Receivers, trustees, administrators, executors, guardians, or other persons appointed by or acting under judgment or order of any court.

(ii) Public officers while performing or in operation of their duties.

(iii) Employees of persons enumerated in Item (i) of this Subparagraph when engaged in the specific performance of their duties as such employees.

(iv) Financial institutions engaged in the sale of motor vehicles for the collection of debts secured thereby.

(35) (a) “Motor vehicle lessor” shall mean any person, not excluded by Subparagraph (b) of this Paragraph, engaged in the motor vehicle, recreational products, or specialty vehicle leasing or rental business. It shall also include a subsidiary of any such entity.

(b) The term “motor vehicle lessor” does not include any of the following:

(i) Receivers, trustees, administrators, executors, guardians, or other persons appointed by or acting under judgment or order of any court.

(ii) Public officers while performing or in the operation of their duties.

(iii) Employees of persons, corporations, or associations enumerated in Item (i) of this Subparagraph when engaged in the specific performance of their duties as such employees.

(iv) Financial institutions engaged in the leasing of motor vehicles, recreational products, or specialty vehicles.

(c) Any motor vehicle lessor who rents on a daily basis motor vehicles, recreational products, or specialty vehicles not of the current year or immediate prior year models that have been titled previously to an ultimate purchaser, and who is otherwise not required to obtain a license under this Chapter, shall be subject to the regulation of the Louisiana Used Motor Vehicle Commission.

(36) “Motor vehicle lessor agent” means any natural person, other than a daily rental person, employed by a motor vehicle lessor licensed by the commission whose duties include the leasing, renting or offering for lease or rent motor vehicles, recreational products, or specialty vehicles on behalf of said motor vehicle lessor.

(37) “Motor vehicle lessor franchisor” means any person who grants a franchise to any person granting the right to lease or rent a motor vehicle, recreational product, or specialty vehicle under its trade name, trademark, or service mark or to sell used motor vehicles, recreational products, or specialty vehicles formerly a part of its rental fleet.

(38) “Motor vehicle salesman” means any natural person employed by a licensee of the commission whose duties include the selling, leasing, or offering for sale or lease, financing or insuring motor vehicles, recreational products, or specialty vehicles on behalf of said licensee.

(39) “New marine product” means a marine product, the legal title to which has never been transferred by a manufacturer, distributor, or dealer to an ultimate purchaser.

(40) “New motorcycle or all-terrain vehicle” means a motorcycle or all- terrain vehicle, the legal title to which has never been transferred by a manufacturer, distributor, or dealer to an ultimate purchaser.

(41) “New motor vehicle,” “new recreational product,” or “new specialty vehicle” means a motor vehicle, recreational product, or specialty vehicle, the legal title to which has never been transferred by a manufacturer, distributor, or dealer to an ultimate purchaser.

(42) “New recreational vehicle” means a recreational vehicle, the legal title to which has never been transferred by a manufacturer, distributor, or dealer to an ultimate purchaser.

(43) “Person” shall mean any natural or juridical person, firm, association, corporation, trust, partnership, limited liability partnership, professional liability corporation, or limited liability company or any other legal entity.

(44) “Recreational products” means new and unused motorcycles, all-terrain vehicles, marine products, recreational vehicles, and trailers as defined in this Chapter.

(45) “Recreational products dealer” means any person who, for a commission or with intent to make a profit or gain of money or other thing of value, buys, sells, brokers, exchanges, auctions, offers, or attempts to negotiate a sale or exchange of an interest in recreational products and who is engaged wholly or in part in the business of buying and selling recreational products in the state of Louisiana.

(a) The term shall also include anyone not licensed under Chapter 6 of Title 32 of the Louisiana Revised Statutes of 1950, who sells recreational products and who rents on a daily basis recreational products, not of the current year or immediate prior year models, that have been titled previously to an ultimate purchaser.

(b) “Recreational products dealer” shall not include any of the following:

(i) Receivers, trustees, administrators, executors, guardians, or other persons appointed by or acting under the judgment or order of any court.

(ii) Public officers while performing their official duties.

(iii) Employees of recreational products dealers when engaged in the specific performance of their duties as such employees.

(iv) Mortgagees or secured parties as to sales of recreational products constituting collateral on a mortgage or security agreement.

(v) Insurance companies.

(vi) Auctioneers or auction houses who are not engaged in the auction of recreational products as the principal part of their business, including but not limited to the following auctions: estate auctions, bankruptcy auctions, farm equipment auctions, or government auctions.

(46) “Recreational vehicle” means a motorized or towable vehicle that combines transportation and temporary living quarters for travel, recreation, and camping. For purposes of this Chapter, a “recreational vehicle” includes new and used motor homes, new and used travel trailers, new and used fifth-wheel travel trailers, new and used folding camper trailers, and slide-in truck campers.

(47) “Recreational vehicle dealer” means any person who, for a commission or with intent to make a profit or gain of money or other thing of value, buys, sells, brokers, exchanges, auctions, offers, or attempts to negotiate a sale or exchange of an interest in recreational vehicles and who is engaged wholly or in part in the business of buying and selling recreational vehicles in the state of Louisiana and who holds a license as a recreational products dealer under the provisions of this Chapter.

(48) “Recreational vehicle salesman” means any natural person employed by a licensee of the commission whose duties include the selling, leasing, or offering for sale or lease, financing or insuring recreational vehicles on behalf of said licensee and who holds a motor vehicle salesman license under the provisions of this Chapter.

(49) “Retail sale” or “sale at retail” means the act or attempted act of selling, bartering, exchanging, or otherwise disposing of a motor vehicle, recreational product, or specialty vehicle to an ultimate purchaser for use as a consumer.

(50) “Satellite warranty and repair center” means a motor vehicle repair facility, other than at a motor vehicle dealer franchised location, approved by a manufacturer or distributor and authorized to perform warranty and other repairs on motor vehicles.

(51) “Selling agreement” means any written contract or agreement between a marine dealer and a manufacturer, or its distributor or factory branch, by which the marine dealer is authorized to engage in the business of selling or leasing the specific makes, models, or classifications of marine products marketed or leased by the manufacturer, and designated in the selling agreement or any addendum thereto. For the purposes of this Paragraph, any written modification, amendment, or addendum to the original selling agreement that changes the rights and obligations of the parties to the original selling agreement shall constitute a new selling agreement, effective as of the date of the modification, amendment, or addendum.

(52) “Specialty vehicle” means a motor vehicle manufactured by a second stage manufacturer by purchasing motor vehicle components, including frames and drive trains, and completing the manufacture of finished motor vehicles for the purpose of resale, with the primary manufacturer warranty unimpaired, to a limited commercial market rather than the consuming public. Specialty vehicle includes ambulances, fire trucks, garbage trucks, hearses, limousines, school buses, street sweepers, vacuum trucks, wreckers, and other similar limited purpose vehicles. Specialty vehicle does not include motor homes as defined in this Chapter.

(53) “Specialty vehicle dealer” means any person who holds a bona fide franchise in effect with a converter or second stage manufacturer of specialty vehicles and a license under the provisions of this Chapter or a subsidiary of any such entity. Such duly franchised and licensed specialty vehicle dealer shall be the sole person entitled to sell, publicly solicit, and advertise the sale of specialty vehicles.

(54) “Subsidiary” shall mean any person engaged in the selling or leasing of motor vehicles, recreational products, or specialty vehicles, in which a majority of the ownership interests of such entity is owned by a holder of a license issued by the commission.

(55) “Trailer” means every single vehicle without motive power designed for carrying property or passengers wholly on its own structure, drawn by a motor vehicle which carries no part of the weight and load of the trailer on its own wheels and having one or more load carrying axles. “Trailer” includes but is not limited to utility trailers, boat trailers, recreational trailers, semitrailers, livestock trailers, and dump trailers.

(56) “Ultimate purchaser” means, with respect to any new motor vehicle, recreational product, or specialty vehicle, the first person, other than a dealer purchasing in his capacity as a dealer, who in good faith purchases such new motor vehicles, recreational products, or specialty vehicles for purposes other than resale. “Ultimate purchaser” shall not include a person who purchases a motor vehicle or recreational product for purposes of altering or remanufacturing the motor vehicle or recreational product for future resale.

(57) (a) “Used marine dealer” means any person, whose business is to sell, or offer for sale, display, or advertise used marine products, or any person who holds a license from the commission and is not excluded by Subparagraph (b) of this Paragraph.

(b) “Used marine dealer” shall not include any of the following.

(i) Receivers, trustees, administrators, executors, guardians, or other persons appointed by or acting under the judgment or order of any court.

(ii) Public officers while performing their official duties.

(iii) Employees of persons, corporations, or associations defined as ‘used marine dealers’ when engaged in the specific performance of their duties as such employees.

(iv) Mortgagees or secured parties as to sales of marine products 23 constituting collateral on a mortgage or security agreement and who do not 24 maintain a used car lot or building with one or more employed marine product 25 salesman.

(v) Insurance companies who sell motor vehicles to which they have 27 taken title as an incident of payments made under policies of insurance and who 28 do not maintain a used car lot or building with one or more employed marine 29 product salesman.

(vi) Used motor vehicle dealers licensed pursuant to R.S. 32:781 et seq.

(58) “Used marine product” means a marine product, the legal title of which has been transferred by a manufacturer, distributor, or dealer to an ultimate purchaser.

(a) The term shall also include anyone not licensed under Chapter 6 of Title 32 of the Louisiana Revised Statutes of 1950, who sells motorcycles or all- terrain vehicles and who rents on a daily basis motorcycles or all-terrain vehicles, not of the current year or immediate prior year models, that have been titled previously to an ultimate purchaser.

(b) “Motorcycle or all-terrain vehicle dealer” shall not include any of the following:

(i) Receivers, trustees, administrators, executors, guardians, or other 19 persons appointed by or acting under the judgment or order of any court.

(ii) Public officers while performing their official duties.

(iii) Employees of motorcycle or all-terrain vehicle dealers when engaged in the specific performance of their duties as such employees.

(iv) Mortgagees or secured parties as to sales of motorcycles or all- terrain vehicles constituting collateral on a mortgage or security agreement.

(v) Insurance companies.

(vi) Auctioneers or auction houses who are not engaged in the auction of motorcycles or all-terrain vehicles as the principal part of their business, including but not limited to the following auctions: estate auctions, bankruptcy auctions, farm equipment auctions, or government auctions.

(59) “Used marine product facility” means any facility which is owned and operated by a licensee of the commission and offers for sale used marine products.

(60) “Used motorcycle or all-terrain vehicle” means a motorcycle or all- terrain vehicle, the legal title of which has been transferred by a manufacturer, distributor, or dealer to an ultimate purchaser.

(61) (a) “Used motorcycle or all-terrain vehicle dealer” means any person, whose business is to sell, or offer for sale, display, or advertise used motorcycles or all-terrain vehicles, or any person who holds a license from the commission and is not excluded by Subparagraph (b) of this Paragraph.

(b) “Used motorcycle or all-terrain vehicle dealer” shall not include any of the following:

(i) Receivers, trustees, administrators, executors, guardians, or other 18 persons appointed by or acting under the judgment or order of any court.

(ii) Public officers while performing their official duties.

(iii) Employees of persons, corporations, or associations enumerated in the definition of ‘used motorcycle or all-terrain vehicle dealer’ when engaged in the specific performance of their duties as such employees.

(iv) Mortgagees or secured parties as to sales of motorcycles or all- terrain vehicles constituting collateral on a mortgage or security agreement and who do not maintain a used car lot or building with one or more employed motorcycle or all-terrain vehicle salesman.

(v) Insurance companies who sell motorcycles or all-terrain vehicles to which they have taken title as an incident of payments made under policies of insurance and who do not maintain a used car lot or building with one or more employed motorcycle or all-terrain vehicle salesman.

(vi) Used motorcycle or all-terrain vehicle dealers licensed pursuant to R.S. 32:781 et seq.

(62) “Used motorcycle or all-terrain vehicle facility” means any facility which is owned and operated by a licensee of the commission and offers for sale used motorcycles or all-terrain vehicles.

(a) The term shall also include anyone not licensed under Chapter 6 of Title 32 of the Louisiana Revised Statutes of 1950, who sells recreational vehicles and who rents on a daily basis recreational vehicles, not of the current year or immediate prior year models, that have been titled previously to an ultimate purchaser.

(b) “Recreational vehicle dealer” shall not include any of the following:

(i) Receivers, trustees, administrators, executors, guardians, or other persons appointed by or acting under the judgment or order of any court.

(ii) Public officers while performing their official duties.

(iii) Employees of recreational vehicle dealers when engaged in the specific performance of their duties as such employees.

(iv) Mortgagees or secured parties as to sales of recreational vehicles constituting collateral on a mortgage or security agreement.

(v) Insurance companies.

(vi) Auctioneers or auction houses who are not engaged in the auction of recreational vehicles as the principal part of their business, including but not limited to the following auctions: estate auctions, bankruptcy auctions, farm equipment auctions, or government auctions.

(63) “Used motor vehicle” means a motor vehicle, recreational product, or specialty vehicle, the legal title of which has been transferred by a manufacturer, distributor, or dealer to an ultimate purchaser.

(64) (a) “Used motor vehicle dealer” means any person, whose business is to sell, or offer for sale, display, or advertise used motor vehicles, recreational products, or specialty vehicles, or any person who holds a license from the commission and is not excluded by Subparagraph (b) of this Paragraph.

(b) “Used motor vehicle dealer” shall not include any of the following:

(i) Receivers, trustees, administrators, executors, guardians, or other persons appointed by or acting under the judgment or order of any court.

(ii) Public officers while performing their official duties.

(iii) Employees of persons, corporations, or associations enumerated in the definition of “used motor vehicle dealer” when engaged in the specific performance of their duties as such employees.

(iv) Mortgagees or secured parties as to sales of motor vehicles constituting collateral on a mortgage or security agreement and who do not maintain a used car lot or building with one or more employed motor vehicle salesman.

(v) Insurance companies who sell motor vehicles to which they have taken title as an incident of payments made under policies of insurance and who do not maintain a used car lot or building with one or more employed motor vehicle salesman.

(vi) Used motor vehicle dealers licensed pursuant to R.S. 32:781 et seq.

(65) “Used motor vehicle facility” means any facility which is owned and operated by a licensee of the commission and offers for sale used motor vehicles, recreational products, or specialty vehicles.

(66) “Used recreational vehicle” means a recreational vehicle, the legal title of which has been transferred by a manufacturer, distributor, or dealer to an ultimate purchaser.

(67) (a) “Used recreational vehicle dealer” means any person, whose business is to sell, or offer for sale, display, or advertise used recreational vehicles, or any person who holds a license from the commission and is not excluded by Subparagraph (b) of this Paragraph.

(b) “Used recreational vehicle dealer” shall not include any of the following:

(i) Receivers, trustees, administrators, executors, guardians, or other persons appointed by or acting under the judgment or order of any court.

(ii) Public officers while performing their official duties.

(iii) Employees of persons, corporations, or associations enumerated in the definition of ‘used recreational vehicle dealer’ when engaged in the specific performance of their duties as such employees.

(iv) Mortgagees or secured parties as to sales of recreational vehicles constituting collateral on a mortgage or security agreement and who do not maintain a used car lot or building with one or more employed recreational vehicle salesman.

(v) Insurance companies who sell recreational vehicles to which they have taken title as an incident of payments made under policies of insurance and who do not maintain a used car lot or building with one or more employed recreational vehicle salesman.

(vi) Used recreational vehicle dealers licensed pursuant to R.S. 32:781 et seq.

(68) “Used recreational vehicle facility” means any facility which is owned and operated by a licensee of the commission and offers for sale used recreational vehicles.

(69) “Vehicle” means any motor vehicle, specialty vehicle, or recreational product subject to regulation by this Chapter.

(70) “Wrecker” means any motor vehicle equipped with a boom or booms, winches, slings, tilt beds, or similar equipment designed for towing or recovery of vehicles and other objects which cannot operate under their own power or for some reason must be transported by means of towing. (Acts 1985, No. 911, § 1; Acts 1986, No. 552, § 1; Acts 1987, No. 775, § 1; Acts 1989, No. 262, § 1; Acts 1989, No. 634, § 1; Acts 1990, No. 283, § 1, eff. July 5, 1990; Acts 1991, No. 937, § 1; Acts 1995, No. 51, § 1, eff. June 9, 1995; Acts 1999, No. 1100, §§ 1, 2, eff. Aug. 15, 1999; Acts 2001, No. 1054, § 1, eff. Aug. 15, 2001; Acts 2001, No. 1067, § 1, eff. Aug. 15, 2001; Acts 2004, No. 250, § 1, eff. Aug. 15, 2004; Acts 2005, No. 500, § 1, eff. July 12, 2005; Acts 2006, No. 352, § 1, eff. Aug. 15, 2006; Acts 2009, No. 403, § 1, eff. July 7, 2009; Acts 2010, No. 1036, § 1, eff. Aug. 15, 2010; Acts 2011, 1st Ex. Sess., No. 9, § 1, eff. June 12, 2011; Acts 2012, No. 326, § 1, eff. Aug. 1, 2012.)

LSLI 2012 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute renumbered R.S 32:1252(1) through (69) as amended by Acts 2012, No. 326, § 1 in the following manner: (9.1) - (26) as (10 - (27), (27) as (29), (28) - (34) as (32) - (38), (35) as (41), (36) - (39) as (43) - (46), (40) as (49), (41) as (50), (42) - (46) as (52) - (56), (47) - (49) as (63) - (65), (50) as (69), (51) as (70), (52) as (28), (53) as (39), (54) as (51), (55) as (58), (56) as (57), (57) as (59), (58) as (30), (59) as (31), (60) as (40), (61) - (63) as (60) - (62), (64) as (42), (65) as (47), (66) as (48), (67) - (69) as (66) - (68).

2012 Amendments. — The 2012 amendment by Act No. 326 inserted the second sentence of (4); inserted “selling” following “contract or” in the first sentence of (19); and added (52) through (69).

2011 1st Extraordinary Session Amendments. — The 2011 amendment by No. 9 substituted “three hundred thousand” for “four hundred thousand” in (7)(b)(i) and (7)(b)(ii).

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute alphabetized the provisions of La. R.S. 32:1252, as amended by Acts 2010, No. 1036, § 1.

2010 Amendments. — The 2010 amendment by No. 1036 added “not required to be registered” in (27); and added (51) and (52).

LSLI 2009 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute alphabetized the provisions of R.S. 32:1252, as amended by Acts 2009, No. 403, § 1.

2009 Amendments. — The 2009 amendment by No. 403 rewrote the section.

2006 Amendments. — Acts 2006, No. 352, § 1, effective August 15, 2006, deleted “and unused” following “motor vehicles or new” in (8); deleted “or unused” following “distributor of new” in (22)(a); and substituted “subsidiary of any such entity” for “subsidiary corporation of any such corporation” in (23)(a).

LSLI 2005 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute (LSLI) substituted “Subparagraph (a), (d), or (e)” for “Subparagraphs (a), (d), or (e)” in (20), as amended by Acts 2005, No. 500, § 1.

2005 Amendments. — Acts 2005, No. 500, § 1, effective July 12, 2005, rewrote the section to provide for the regulation of the distribution and sale of motor vehicles in Louisiana in order to protect the public interest and public welfare.

2004 Amendments. — Acts 2004, No. 250, § 1, effective August 15, 2004, added the last sentence in (10).

2001 Amendments. — Acts 2001, No. 1054, § 1, effective August 15, 2001, added “except, however, a duly licensed motor vehicle dealer is not required to obtain a speciality [sic] vehicle dealer license provided such motor vehicle dealer modifies or converts only those motor vehicles for which he is duly franchised and licensed to sell” to the end of (2.2) and to the end of (19.3).

Acts 2001, No. 1067, § 1, effective August 15, 2001, inserted “remanufactured, reconditioned, or rebuilt” in (4), substituted “unused motor vehicles or new and unused, remanufactured, reconditioned, or rebuilt motor vehicle motors” for “unused motor vehicles and new and unused motor vehicle motors” in (11).

1999 Amendments. — Acts 1999, No. 1100, § 1, effective August 15, 1999, added (1) and (1.1) and redesignated the remaining subsections accordingly; added (2.2); inserted “in the franchise” in (3); added (9.2); in (10) inserted a comma following “dealer,” inserted “a motor vehicle lessor, or a specialty vehicle dealer,” inserted a comma following “manufacturer,” inserted “motor vehicle lessor franchisor, or converter,” inserted “or specialty vehicle,” inserted “motor vehicle,” inserted a comma following “dealer,” inserted “motor vehicle lessor, or specialty vehicle dealer,” inserted “or leasing,” inserted “or specialty vehicles,” inserted “or leased,” inserted a comma following “manufacturer,” inserted “motor vehicle lessor franchisor, or converter”; added (10.1); in (13) deleted the former last sentence, which read: “Such term specifically does not include any chassis for the purpose of bus body or fire truck body installation and ultimate use as a bus or a fire truck, if the seller of such bus assumes warranty liability that would otherwise be the obligation of a motor vehicle dealer authorized to sell that make of vehicle” following “motorcycles”; added (15.1); inserted “or specialty vehicles” in (16); added (19.1) through (19.3) and (24).

Quoted Statutory Material. — Acts 2005, No. 500, § 2, provides that “the provisions of this Act are interpretive, procedural, and remedial and shall be approved retroactively.”

Acts 2009, No. 403, § 3, provides that “If any provision or item of this Act, or the application thereof, is held invalid, such invalidity shall not affect other provisions, items, or applications of the act which can be given effect without the invalid provision, item, or application and to this end the provisions of this Act are hereby declared severable.”

CROSS REFERENCES

Louisiana Law. — Scope and definitions, see La. R.S. 6:965.

Acts to lessen or eliminate competition prohibited, see La. R.S. 6:969.24.1.

Audible and visual signals on certain vehicles, see La. R.S. 32:318.

Application for certificates of title; exception; salvage title; antique vehicles; reconstructed title, see La. R.S. 32:707.

Definitions, see La. R.S. 47:301.

Definitions, see La. R.S. 51:1941.

Municipal Law. — Alcoholic beverages > definitions. Shreveport Code of Ordinance § 10-1.
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GOVERNMENTS

• State & Territorial Governments

•• Licenses. — La. Rev. Stat. Ann. § 32:1251 et seq., which provides that a car dealer must be enfranchised by a manufacturer or distributor in order to obtain a license to sell new or unused vehicles, was constitutional. Louisiana Motor Vehicle Com. v. Wheeling Frenchman, 235 LA. 332, 103 So. 2d 464, 1958 La. LEXIS 1206 (May 26, 1958).

INSURANCE LAW

• Business Insurance

•• Fidelity Insurance

••• General Overview. — In La. Rev. Stat. Ann. § 30:1252, Louisiana Legislature intended, by the use of the term “person” to include the State of Louisiana and its political subdivisions. Aetna Casualty & Surety Co. v. Lively-Culpepper Chevrolet Oldsmobile, Inc., 609 So. 2d 1055, 1992 La. App. LEXIS 3748 (Dec. 2, 1992).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — It is unlawful for any unlicensed person, firm, association, corporation or trust to sell, solicit and advertise the sale of new and unused motor vehicles as such., OPINION No. 87-302, La. Atty. Gen. Op. No. 1987-302; 1987 La. AG LEXIS 478.

R.S. 32:1251, OPINION No. 88-583, La. Atty. Gen. Op. No. 1988-583; 1988 La. AG LEXIS 425.

The use of the term Commissioner in Act 603, R.S. 51:1945.1, means the Louisiana Motor Vehicle Commission as the proper administrator of this statute., OPINION NUMBER 92-626, La. Atty. Gen. Op. No. 1992-626; 1992 La. AG LEXIS 583.

Discussion regarding licensing requirements for vehicle lessors., OPINION NUMBER 95-438, La. Atty. Gen. Op. No. 1995-438; 1995 La. AG LEXIS 336.

An auctioneer is not subject to the prohibition contained in R.S. 51:193 and may engage in the auction of new and used motor vehicles on Sunday., OPINION 97-228, La. Atty. Gen. Op. No. 1997-228; 1997 La. AG LEXIS 140.

A motor vehicle dealer may operate or move its vehicles upon public roads without registering the vehicle or attaching number plates if displaying a placard with the dealers name, address and “In Transit”., OPINION 97-266, La. Atty. Gen. Op. No. 1997-266; 1997 La. AG LEXIS 272.

We conclude that it is a violation of R.S. 32:1251, et, seq. and the rules and regulations of the Louisiana Motor Vehicle Commission to advertise a monthly payment of a vehicle that is not in stock but available from independent franchise motor vehicles dealers. OPINION 99-253, La. Atty. Gen. Op. No. 1999-253; 1999 La. AG LEXIS 385.

The Louisiana Motor Vehicle Commission may grant a dealer’s motor vehicle dealer’s license to an entity which has an established place of business outside the state of Louisiana., Opinion Number 01-85, La. Atty. Gen. Op. No. 2001-85; 2001 La. AG LEXIS 215.

In purchasing school buses, School Board may only contract with a dealer who is licensed pursuant to Louisiana law., Opinion Number 01-145, La. Atty. Gen. Op. No. 2001-145; 2001 La. AG LEXIS 223.

It is therefore our opinion that a used motor vehicle dealer that is a limited liability company cannot be a subsidiary corporation so as to fall within the scope of Chapter 6 and therefore must be licensed by the LUMVPC. Opinion No. 04-0253. 2004 La. AG LEXIS 218.

§ 1253. Motor Vehicle Commission; appointment and qualifications of members; terms of office; organization; oath; official bond; compensation; powers and duties.

A. The Louisiana Motor Vehicle Commission, is hereby created within the office of the governor and shall be composed of eighteen members appointed by the governor, as follows:

(1) A chairman of the commission shall be appointed from the state at large. Fourteen members shall be appointed in such manner that at least one, but no more than two, shall be from each of the commission districts as listed below:

(a) Commission District 1 shall consist of the following parishes: Orleans, Plaquemines, St. Bernard, St. Tammany, and Washington.

(b) Commission District 2 shall consist of the following parishes: Jefferson, St. Charles, St. John, St. James, and Tangipahoa.

(c) Commission District 3 shall consist of the following parishes: East Baton Rouge, West Baton Rouge, Iberville, Ascension, East Feliciana, West Feliciana, St. Helena, Livingston, Assumption, and Pointe Coupee.

(d) Commission District 4 shall consist of the following parishes: Richland, Franklin, Union, Lincoln, Jackson, Winn, Caldwell, Ouachita, Morehouse, West Carroll, East Carroll, and Madison.

(e) Commission District 5 shall consist of the following parishes: Caddo, Bossier, Webster, DeSoto, Red River, Bienville, Claiborne, and Sabine.

(f) Commission District 6 shall consist of the following parishes: Rapides, Grant, LaSalle, Catahoula, Concordia, Avoyelles, Vernon, Tensas, and Natchitoches.

(g) Commission District 7 shall consist of the following parishes: Beauregard, Allen, Calcasieu, Cameron, Jefferson Davis, Acadia, and Evangeline.

(h) Commission District 8 shall consist of the following parishes: Lafayette, St. Landry, St. Martin, St. Mary, Iberia, Terrebonne, Lafourche, and Vermilion.

(2) Each of the commissioners appointed under the provisions of Paragraph (1) of this Subsection shall have been an actively engaged licensee of the commission or its previous Louisiana licensing commission for not less than five consecutive years prior to such appointment, and be a holder of such a license at all times while a member of the commission. Being engaged in more than one such pursuit shall not disqualify a person otherwise qualified from serving on the commission. Of these members, one member shall be primarily engaged in the business of lease or rental, one member shall be primarily engaged in the business of heavy truck sales, one member shall be primarily engaged in the business of marine product sales, one member shall be primarily engaged in the business of motorcycle sales, one member shall be primarily engaged in the business of recreational vehicle sales, and one member shall be primarily engaged in the business of sales finance.

(3) (a) Each of the three remaining appointive members shall be a public member who is not a licensee under this Chapter and shall be appointed from the state at large. These three commissioners shall have the sole function of hearing and deciding matters concerning brokers and disputes between manufacturers, distributors, converters, motor vehicle lessor franchisors, or representatives and motor vehicle dealers, recreational products dealers, specialty vehicle dealers, and motor vehicle lessors.

(b) This function shall be performed only when so requested in writing at the time of the filing of the initial protest or initial answer to the protest. If no party requests a hearing before these commissioners, the commissioners appointed pursuant to Paragraph (1) of this Subsection shall retain jurisdiction over the dispute. Should a consumer, broker, manufacturer, distributor, converter, motor vehicle lessor franchisor, representative, motor vehicle lessor, specialty vehicle dealer, recreational product dealer, or motor vehicle dealer make the request as set forth above, the commissioners appointed pursuant to Paragraph (1) of this Subsection shall not participate, deliberate, or in any way take part in the hearing.

(c) The three commissioners shall elect among themselves a chairman to serve as presiding officer of the hearing.

(4) Each appointment to the commission by the governor shall be submitted to the Senate for confirmation. Each commissioner shall at the time of appointment be a resident of this state and shall be of good moral character.

B. (1) The members shall serve at the pleasure of the governor. In the event of the death, resignation, or removal of any person serving on the commission, the vacancy shall be filled in the manner of the original appointment.

(2) The commission shall meet in Jefferson Parish and complete its organization immediately after the entire membership thereof has been appointed and has qualified.

(3) The chairman and each member of the commission shall take and subscribe to the oath of office required of public officers.

C. The chairman and members of said commission shall receive fifty dollars per diem for each and every day necessarily spent in conducting the business of the commission, and shall be reimbursed for actual expenses incurred in the performance of their duties under this Chapter.

D. The commission shall appoint a qualified person to serve as executive director thereof, to serve at the pleasure of the commission and shall fix his salary and shall define and prescribe his duties. The executive director shall be in charge of the commission’s office and shall devote such time to the duties thereof, as may be necessary. Said commission may employ such clerical and professional help and incur such expenses as may be necessary for the proper discharge of its duties under this Chapter. The commission shall maintain its office and transact its business in Jefferson Parish, and it is authorized to adopt and use a seal.

E. The commission is hereby vested with the powers and duties necessary and proper to enable it to fully and effectively carry out the provisions and objects of this Chapter, and is hereby authorized and empowered to make and enforce all reasonable rules and regulations and to adopt and prescribe all forms necessary to accomplish said purpose, and the enumeration of any power or authority herein shall not be construed to deny, impair, disparage, or limit any others necessary to the attainment thereof. A copy of all rules and regulations adopted by the commission shall be published in the Louisiana Administrative Code, as they may be amended, modified, or repealed from time to time.

F. All fees and charges under the provisions of this Chapter shall be collected and received by the executive director of the commission and shall be disbursed by him at the direction of the commission in administering and enforcing the provisions of this Chapter.

G. All expenses incurred by the commission in carrying out the provisions of this Chapter, including but not limited to per diem, wages, salaries, rent, postage, supplies, bond premiums, travel and subsistence, and printing and utilities, shall be a proper charge against said fund.

H. The commission shall, in addition to the powers herein conferred, be constituted a body politic or political corporation, invested with the powers inherent in corporations, including but not limited to the power and authority to own immovable property. It may sue and be sued under the style of the commission, and all process against the commission shall be served on the chairman or executive director in person, and all suits on behalf of the commission shall be brought by the chairman. The domicile for the purpose of being sued shall be Jefferson Parish. No member of the commission, or the executive director, shall be subject to suit or be held liable as an individual in any suit against the commission. (Acts 1985, No. 911, § 1; Acts 1986, No. 812, § 1, eff. Mar. 14, 1988; Acts 1987, No. 710, § 2; Acts 1987, No. 775, § 1; Acts 1989, No. 262, § 1; Acts 1990, No. 124, § 1; Acts 1991, No. 296, § 1, eff. July 2, 1991; Acts 1995, No. 51, § 1, eff. June 9, 1995; Acts 1997, No. 211, § 1, eff. Aug. 15, 1997; Acts 1999, No. 1100, § 1, eff. Aug. 15, 1999; Acts 2000, 1st Ex. Sess., No. 46, § 1, eff. June 6, 2000; Acts 2001, No. 8, § 9, eff. July 1, 2001; Acts 2004, No. 550, § 1, eff. Aug. 15, 2004; Acts 2005, No. 500, § 1, eff. July 12, 2005; Acts 2009, No. 403, § 1, eff. July 7, 2009; Acts 2012, No. 855, § 1, eff. July 1, 2012.)

Editor’s Notes. — See Acts 1991, No. 296, § 2 regarding appointments.

2012 Amendments. — The 2012 amendment by Act No. 855 substituted “one member shall be primarily engaged in the business of marine product sales, one member shall be primarily engaged in the business of motorcycle sales, one member shall be primarily engaged in the business of recreational vehicle sales” for “three members shall be primarily engaged in the business of recreational products” in the third sentence of (A)(2).

2009 Amendments. — The 2009 amendment by No. 403 substituted “eighteen members” for “fifteen members” in (A); substituted “Fourteen members” for “Eleven members” in (A)(1); in (A)(2), added “or its previous Louisiana licensing commission” and “one member shall be primarily engaged in the business of heavy truck sales, three members shall be primarily engaged in the business of recreational products”; added “recreational products dealers” in (A)(3)(a) and in (A)(3)(b); deleted “by a consumer, motor vehicle dealer, or manufacturer against a broker; or by a manufacturer, distributor, converter, motor vehicle lessor franchisor, representative, motor vehicle lessor, specialty vehicle dealer, or motor vehicle dealer who is a party to a dispute” following “protest” in (A)(3)(b); substituted “Louisiana Administrative Code, as they may be amended” for “Louisiana Register, and same may be amended” in (E).

2005 Amendments. — Acts 2005, No. 500, § 1, effective July 12, 2005, rewrote the section to provide for the appointment, qualifications, and terms of office of the members of Louisiana Motor Vehicle Commission, as well as their powers, duties, and functions.

2004 Amendments. — Acts 2004, No. 550, § 1, effective August 15, 2004, deleted (A)(2)(b) and redesignated former subparagraph in (A)(2)(a) as paragraph (A)(2); and in (A)(2), deleted “except that the first broker member appointed shall have a license issued by the Motor Vehicle Commission as provided for by Subparagraph (b) of this Paragraph,” following “prior to such appointment,” and substituted “business of lease or rental” for “business of brokering” at the end.

2001 Amendments. — Acts 2001, No. 8, § 9, effective July 1, 2001, in (A), substituted “The” for “There is hereby created the” and “is hereby created within the office of the governor and shall” for “to” in the first sentence.

2000 Amendments. — Acts 2000, 1st. Ex. Sess., No. 46, § 1, effective June 6, 2000, redesignated existing provision as (A)(2)(a); added (A)(2)(b); inserted the exception following “prior to such appointment” following “such appointment” in the first sentence of (A)(2)(a).

1999 Amendments. — Acts 1999, No. 1100, § 1, effective August 15, 1999, substituted “fifteen members” for “fourteen members” in (A); in (A)(2) inserted “brokering,” inserted a comma following “rental,” inserted “one member shall be primarily engaged in the business of brokering”; in (A)(3) inserted “matters concerning brokers and,” “converters, motor vehicle lessor franchisors,” “motor vehicle dealers, specialty vehicle,” inserted a comma following “dealers,” “and motor vehicle lessors,” in (A)(3)(b) inserted “consumer, motor vehicle dealer, or manufacturer against a broker; or by a,” inserted “converter, motor vehicle lessor franchisor,” inserted “motor vehicle lessor, speciality vehicle dealer,” inserted “motor vehicle,” inserted “consumer, broker,” inserted “converter, motor vehicle lessor franchisor,” inserted “motor vehicle lessor, speciality vehicle dealer,” inserted “motor vehicle.”

Quoted Statutory Material. — Acts 2009, No. 403, § 3, provides that “If any provision or item of this Act, or the application thereof, is held invalid, such invalidity shall not affect other provisions, items, or applications of the act which can be given effect without the invalid provision, item, or application and to this end the provisions of this Act are hereby declared severable.”

Acts 2005, No. 500, § 2 provides that “the provisions of this Act are interpretive, procedural, and remedial and shall be applied retroactively.”
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Louisiana Law. — Exceptions, see La. R.S. 22:363.
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•••• General Overview. — Dealers’ motion to dismiss for lack of jurisdiction pursuant to Fed. R. Civ. P. 12(b)(1) was granted because manufacturer’s claim, that it could terminate the parties’ agreement, was limited to appropriate administrative procedure before the Louisiana Motor Vehicles Commission and to judicial review in state court as specified by La. Rev. Stat. Ann. § 32:1251 et seq. Volvo Trucks N. Am., Inc. v. Crescent Ford Truck Sales, Inc., 2003 U.S. Dist. LEXIS 6842 (Apr. 22, 2003).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — La. Motor Vehicle Commission is vested with certain statutory and inherent enforcement powers, including authority to review provisions of proposed franchise agreements and to prohibit use of such agreements within this state if they contain unlawful provisions or provisions that do not serve the public interest., OPINION No. 87-739, La. Atty. Gen. Op. No. 1987-739; 1987 La. AG LEXIS 175.

The Insurance Commissioner and not the Used Motor Vehicle and Parts Commission has jurisdiction to license and regulate persons or firms, other than owners, sellers or lessors of vehicles, who sell vehicle mechanical breakdown insurance policies, vehicle service agreements and extended warranty agreements., OPINION NUMBER 88-341, La. Atty. Gen. Op. No. 1988-341; 1988 La. AG LEXIS 284.

Unless expressly provided for, a district attorney is not mandated to post bond upon entering office. However, he must carry general liability insurance coverage under La. 42:1441.2 (B) and is not given the statutory protections afforded state employees for either indemnification or vicarious liability., OPINION NUMBER 90-194, La. Atty. Gen. Op. No. 1990-194; 1990 La. AG LEXIS 201.

The Motor Vehicle Commission has the right to regulate advertising mailed to selected individuals. OPINION NUMBER 92-535, La. Atty. Gen. Op. No. 1992-535; 1992 La. AG LEXIS 415.

La. Motor Vehicle Commission is not authorized to purchase a building; however, if it was, it would not be required to go through the capital outlay process, because its funds are not appropriated., OPINION NUMBER 94-140, La. Atty. Gen. Op. No. 1994-140; 1994 La. AG LEXIS 158.

La. Housing Finance Agency is authorized to acquire an office building, which would be considered state owned space. LHFA would not be subject to capital outlay process, but does have statutory power to mortgage. In order to lease, rather than buy office space, the Agency, out of an abundance of caution, should follow Procurement Code until law can be changed., OPINION NUMBER 94-258, La. Atty. Gen. Op. No. 1994-258; 1994 La. AG LEXIS 631.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1981-1982: A Symposium: Banking Law. 43 La. L. Rev. 283 (November, 1982).


§ 1254. Application for license; requirements for licensure; contents; licenses; franchise filings.

A. The following persons shall be licensed by the commission in order to engage in business in the state of Louisiana, regardless of whether or not said person maintains or has a place or places of business in this state, and it is a violation of this Chapter to operate without first obtaining a license:

(1) Manufacturers.

(2) Motor vehicle dealers.

(3) Factory branches.

(4) Distributors or wholesalers.

(5) Distributor branches.

(6) Used motor vehicle facilities operated by new motor vehicles dealers, motor vehicle lessors, specialty vehicles dealers, or recreational products dealers.

(7) Satellite warranty and repair centers.

(8) Brokers.

(9) Motor vehicle lessor franchisors.

(10) Motor vehicle lessors.

(11) Motor vehicle lease facilitators.

(12) Converters or secondary manufacturers.

(13) Specialty vehicle dealers.

(14) Factory representatives.

(15) Distributor representatives.

(16) Motor vehicle salesmen.

(17) Motor vehicle lessor agents.

(18) Recreational products dealers.

(19) Auto shows, trade shows, and exhibitions, including promoters.

B. (1) (a) All applications for license or licenses shall be accompanied by the appropriate fee or fees in accordance with the schedule set out in R.S. 32:1255. All such fees shall be nonrefundable. Except as provided in Subparagraph (b) of this Paragraph and Paragraph (2) of this Subsection, all licenses issued under the provisions of this Chapter in accordance with the geographical location of the licensee will be for the year beginning and ending as follows:

1st Commission District—April 1 through March 31.

2nd Commission District—May 1 through April 30.

3rd Commission District—June 1 through May 31.

4th Commission District—July 1 through June 30.

5th Commission District—August 1 through July 31.

6th Commission District—September 1 through August 31.

7th Commission District—October 1 through September 30.

8th Commission District—November 1 through October 31.

(b) Commencing January 1, 2011, licenses shall be issued for a term of two years initially staggering the two-year license so Commission Districts 1, 3, 5, and 7 will be issued a one-year license in 2011 and a two-year license thereafter. Recreational product license fees shall be prorated to cover the period from December 31, 2010, until license renewal.

(2) The license of any recreational products dealer shall expire December 31, 2010, and the license of any licensee who does not maintain a place of business in this state shall expire on December thirty-first of each year.

C. General licensing and compliance requirements for all license applicants and holders:

(1) All applications for licenses required to be obtained under provisions of this Chapter shall be verified by the oath or affirmation of the applicant and shall be on forms prescribed by the commission and furnished to such applicants, and shall contain such information as the commission deems necessary to enable it to fully determine the qualifications and eligibility of the several applicants to receive the license or licenses applied for.

(2) The commission shall require, in such application or otherwise, information relating to the applicant’s business integrity, whether the applicant is primarily engaged in the pursuit, avocation, or business for which a license or licenses is applied, the particular qualifications and requirements pertaining to the license or licenses sought, and whether the applicant is able to properly conduct the business for which a license or licenses is applied, and such other pertinent information consistent with the safeguarding of the public interest and public welfare.

(3) In the performance of its duties under this Section, the commission shall have the authority to obtain from the Department of Public Safety and Corrections and other governmental agencies information relating to the criminal records of applicants for licenses under this Chapter. The information in such records shall be kept confidential by the commission.

(4) All licensees must operate from an established place of business properly zoned in the municipality in which the licensee operates.

(5) All licenses and renewals are issued subject to all provisions of this Chapter and rules of the commission in effect upon date of issuance, as well as any subsequent amendments to, enactments of, or repeals of any provisions in this Chapter and rules which may become effective during the term of the license.

(6) Any person serving in more than one capacity or having more than one place where such business is carried on or conducted shall be required to obtain and hold a current license for each capacity and place of business.

(7) The license issued to any licensee shall specify the location of the licensee’s established place of business.

(8) In determining whether or not to issue a license to any applicant, the commission shall consider the information provided above, the declaration of public policy set forth in R.S. 32:1251, as well as all of the following:

(a) Business integrity of the applicant.

(b) Ability of the applicant to conduct properly the business for which the license is sought.

(c) Effect on the business for which the license is sought and the effect on the consuming public in the community or territory and the state of Louisiana.

(9) All applications for license pursuant to this Chapter shall include evidence the applicant has insurance covering its place of business and its operation that complies with the financial responsibility laws of this state and as determined by the applicant and its insurance agent, that is necessary to provide coverage to the place and nature of the business sought to be licensed to protect the applicant and the consumers of this state. Failure to maintain such insurance shall result in the immediate suspension of license, which suspension shall be effective as of the date of the failure to maintain insurance coverage or until proof of the required insurance is furnished to the commission. If no proof is furnished to the commission within thirty days, the license of such licensee shall be revoked.

(10) All foreign persons seeking or maintaining a license under this Chapter must be registered to do business in this state with the secretary of state. Evidence showing such registration shall be furnished by such applicant or licensee.

(11) No license issued under this Chapter shall be transferable.

(12) At least sixty days prior to the receipt by the commission of an application by a licensee for the establishment of new location required to be licensed under the provisions of this Chapter, for a change of location, change in corporate ownership or majority ownership, change in the name of licensee, change in the makes, models, or classifications of vehicles designated in the franchise or any addendum thereto and manufactured, distributed, or sold, the addition of makes, models, or classifications of vehicles designated in the franchise or any addendum thereto and manufactured, converted, distributed, or sold, or a change in the identity of the designated dealer-operator of a licensee the commission must receive a written notice from the person seeking to effect such change. This sixty-day notice shall provide such information as the commission in its discretion may require. The sixty-day notice may be waived by the commission, when, in its discretion, the commission feels that such waiver would be in the best interest of the public welfare.

D. Additional licensing and compliance requirements for manufacturers, distributors, wholesalers, converters or secondary manufacturers, distributors or wholesalers, factory branches and distributor branches:

(1) The commission shall require, in all manufacturer, converter or secondary manufacturer, distributor or wholesaler, factory branch and distributor branch applications or otherwise, information relating to the applicant’s financial standing and whether the applicant has an established place of business.

(2) All manufacturers, converters or secondary manufacturers, distributors or wholesalers, factory branches and distributor branches must provide a suitable office and have a permanently affixed sign in front of the establishment.

(3) All manufacturers, converters or secondary manufacturers, distributors or wholesalers, factory branches and distributor branches must have a usable telephone at the place of business, the number of which should be listed on the application for license, and also listed in a local directory accessible to the public, where applicable. The commission must be notified of any change in the telephone number.

(4) (a) The license issued to each manufacturer, converter or secondary manufacturer, distributor or wholesaler, factory branch or distributor branch shall specify the location of the office or factory, or branch thereof, and the makes, models, or classifications of motor vehicles, recreational products, or specialty vehicles to be manufactured, distributed or converted. The license issued to any manufacturer, converter or secondary manufacturer, distributor or wholesaler, factory branch or distributor branch shall specify the location of such manufacturer’s established place of business.

(b) A change of location, or a change in corporate ownership or majority ownership, or a change in the name of a licensee, or a change by a licensee in the makes, models, or classifications, requiring an addendum to a franchise agreement, of motor vehicles, recreational products, or specialty vehicles manufactured, distributed, or converted, or the addition of a make of motor vehicle or recreational product manufactured, distributed, or converted shall require a new license and application therefor.

(5) In determining whether or not to issue a license to a manufacturer, converter or secondary manufacturer, distributor or wholesaler, factory branch and distributor branch, the commission shall also consider the financial standing of the applicant and the adequacy of the applicant’s established place of business for the purpose for which a license is sought.

(6) Applicants for and holders of manufacturer, converter or secondary manufacturer, distributor or wholesaler, factory branch and distributor branch licenses shall obtain and maintain bonds in accordance with the following provisions:

(a) For the first five years of application for a license, before any manufacturer, converter or secondary manufacturer, distributor or wholesaler, factory branch and distributor branch license is issued to an applicant under the provisions of this Chapter, a good and sufficient surety bond, executed by the applicant as principal and by a surety company qualified to do business in Louisiana as surety, in the sum of one million dollars, may be required to be delivered to the commission. After the initial five years of licensing, this bond may be waived at the direction of the commission.

(b) Such bond shall be in a form to be approved by the commission. Such bond shall be made payable to the secretary of the Department of Public Safety and Corrections or to his successor in office. However, the aggregate liability of the surety in any one year shall in no event exceed the sum of such bond.

(c) The provisions of this Section shall not apply to manufacturers, distributors, wholesalers, factory branches, or distributor branches of recreational products.

(7) Upon execution of a franchise, or addendum thereto, with a motor vehicle dealer, recreational products dealer, or specialty vehicle dealer, the manufacturer, distributor, wholesaler, or a convertor or secondary manufacturer shall immediately file with the commission a copy of the franchise or addendum.

E. Additional licensing and compliance requirements for motor vehicle and recreational products dealers.

(1) The commission shall also require, in all motor vehicle and recreational products dealer applications or otherwise, information relating to the applicant’s financial standing and established place of business.

(2) All motor vehicle and recreational products dealers must provide a suitable office and have a permanently affixed sign in front of the establishment of offices which denotes that vehicles are offered for sale, lease or rent at the location to which the sign is affixed.

(3) All motor vehicle and recreational products dealers must have a usable telephone at the place of business, the number of which should be listed on the application for license and in a local directory accessible to the public. The commission must be notified of any change in the telephone number.

(4) (a) Applications for license as motor vehicle and recreational products dealer must, in addition to the foregoing, also be accompanied by the filing with the commission of a bona fide contract or franchise in effect between the applicant and a manufacturer or distributor of the new motor vehicle or vehicles or recreational product or products proposed to be dealt in for a specific location in the state of Louisiana.

(b) However, if such contract or franchise has already been filed with the commission in connection with a previous application made by such applicant, in which event the applicant shall, in lieu of again filing the contract or franchise, identify same by appropriate reference and file all revisions and additions, if any, which have been made to said contract or franchise.

(5) The applicant must also furnish satisfactory evidence that the applicant maintains adequate space in the building or structure wherein the applicant’s established business is conducted for the display of new motor vehicles or recreational products, together with adequate facilities for the repair and servicing of motor vehicles or recreational products and the storage of new parts and accessories for same.

(6) The application shall also identify the individual named as dealer-operator, and shall contain such information as the commission deems necessary to enable it to fully determine his qualifications and eligibility to serve in that capacity.

(7) All motor vehicle or recreational products dealer applications for license pursuant to this Chapter shall include evidence the applicant has insurance covering its place of business and its operation that complies with the financial responsibility laws of this state and as determined by the applicant and its insurance agent, that is necessary to provide coverage to the place and nature of the business sought to be licensed to protect the applicant and the consumers of this state. Such insurance shall be maintained throughout the period of licensure. Failure to maintain such insurance shall result in the immediate suspension of license, which suspension shall be effective as of the date of the failure to maintain such insurance coverage until proof of the required insurance is furnished to the commission. Should no proof of insurance be furnished to the commission within thirty days, the license of such licensee shall be revoked.

(8) In determining whether or not to issue a license to a motor vehicle or recreational products dealer, the commission shall also consider the financial standing of the motor vehicle or recreational products dealer, the adequacy of the motor vehicle or recreational products dealer’s established place of business for the purpose for which a license is sought, and the effect on the motor vehicle or recreational products sale or leasing/rental business and the consuming public in the state of Louisiana.

(9) (a) The license issued to each motor vehicle or recreational products dealer shall specify the location of the office and the makes, models, or classifications of motor vehicles or recreational products to be sold, and the name of the dealer-operator. The license issued to a motor vehicle dealer shall specify the licensee’s established place of business.

(b) A change of location, or a change in corporate ownership or majority ownership, or a change in the name of a licensee, or a change by a licensee in the makes, models, or classifications, requiring an addendum to a franchise agreement, of motor vehicles or recreational products sold, or the addition of a make of motor vehicles or recreational products sold or a change in the designation of the dealer-operator shall require a new license and application therefor.

(c) Notwithstanding the provisions of Subparagraph (b) of this Paragraph, a licensed motor vehicle or recreational products dealer shall not be required to submit an application for and obtain a new license if ownership interests in the dealership changes among existing family member owners, as long as the identity of the majority owner does not change, no additional persons are added as owners, and all changes in ownership interest are declared in the renewal application. For the purposes of this Subparagraph, “family member owners” shall include the majority owner’s children, the spouses of his children, his brothers and their spouses, his sisters and their spouses, parents, his spouse, the parents of his spouse, and his grandchildren.

(d) Notwithstanding any other provisions of law to the contrary, any motor vehicle or recreational products dealer holding a license hereunder shall not be required to obtain a license as a motor vehicle lessor, used motor vehicle dealer, or specialty vehicle dealer or converter, when modifying or selling those vehicles or products he is duly franchised and licensed to sell, provided such operations are conducted from the location from which such motor vehicle or recreational products dealer is licensed to do business.

(10) (a) Before any motor vehicle or recreational products dealer license is issued to an applicant under the provisions of this Chapter, a good and sufficient surety bond, executed by the applicant as principal and by a surety company qualified to do business in Louisiana as surety, in the sum of twenty thousand dollars, shall be delivered to the commission.

(b) Such bond shall be in a form to be approved by the commission and shall be conditioned so that the licensee shall comply with the conditions of any written contract made by such licensee and shall not violate any of the provisions of this Chapter or any other law of Louisiana in the conduct of the business for which he is licensed. Such bond shall be made payable to the secretary of the Department of Public Safety and Corrections or to his successor in office, for the use, benefit, and indemnity of any persons who shall suffer any loss as a result of any violation of the conditions hereinabove contained. Such bond shall be for the license period and a new bond or a proper continuation certificate shall be delivered to the commission at the beginning of each license period. However, the aggregate liability of the surety in any one year shall in no event exceed the sum of such bond. Failure to maintain such bond shall result in the immediate suspension of the license, which suspension shall be effective as of the date of the failure to maintain the bond until proof of the required bond is furnished to the commission. Should no proof of a bond be furnished to the commission within thirty days, the license shall be revoked.

(11) Upon execution of a franchise, or addendum thereto, the motor vehicle or recreational product dealer shall immediately file with the commission a copy of the franchise or addendum.

F. Additional licensing and compliance requirements for used motor vehicle facilities operated by new motor vehicle dealers, motor vehicle lessors and specialty vehicle dealers:

(1) The commission shall also require, in all used motor vehicle facility applications or otherwise, information relating to the applicant’s financial standing and whether the applicant has an established place of business.

(2) All used motor vehicle facilities licensed by the commission must provide a suitable office and have a permanently affixed sign in front of the establishment, which denotes that vehicles are offered for sale at the location to which the sign is affixed.

(3) All used motor vehicle facilities licensed by the commission must have a useable telephone at the place of business, the number of which should be listed on the application for license and in a local directory accessible to the public. The commission must be notified of any change in the telephone number.

(4) All used motor vehicle facilities licensed by the commission shall furnish, in their application for license pursuant to this Chapter, evidence the applicant has insurance covering its place of business and its operation that complies with the financial responsibility laws of this state and as determined by the applicant and its insurance agent, that is necessary to provide coverage to the place and nature of the business sought to be licensed to protect the applicant and the consumers of this state. Such insurance shall be maintained throughout the period of licensure. Failure to maintain such insurance shall result in the immediate suspension of license, which suspension shall be effective as of the date of the failure to maintain such insurance coverage until proof of the required insurance is furnished to the commission. Should no proof of insurance be furnished to the commission within thirty days, the license of such licensee shall be revoked.

(5) In determining whether or not to issue a license to a used motor vehicle facility licensed by the commission, the commission shall also consider the financial standing of the used motor vehicle facility and the adequacy of the used motor vehicle facility’s established place of business for the purpose for which a license is sought, the effect on the used motor vehicle sales business and the consuming public in the state of Louisiana.

(6) (a) The license issued to any used motor vehicle facility licensed by the commission shall specify the location of such licensee’s established place of business.

(b) A change of location, or a change in corporate ownership or majority ownership, or a change in the name of a used motor vehicle facility licensed by the commission shall require a new license and application therefor.

(7) Applicants for and holders of used motor vehicle dealer licenses shall obtain and maintain bonds in accordance with the following provisions:

(a) Before any used motor vehicle dealer license is issued to an applicant under the provisions of this Chapter, a good and sufficient surety bond, executed by the applicant as principal and by a surety company qualified to do business in Louisiana as surety, in the sum of ten thousand dollars, shall be delivered to the commission. If a used motor vehicle dealer operates from more than one location, a bond in the amount of ten thousand dollars shall be required for each location.

(b) Such bond shall be in a form to be approved by the commission and shall be conditioned so that the licensee shall comply with the conditions of any written contract made by such licensee and shall not violate any of the provisions of this Chapter or any other law of Louisiana in the conduct of the business for which he is licensed. Such bond shall be made payable to the secretary of the Department of Public Safety and Corrections or to his successor in office, for the use, benefit, and indemnity of any persons who shall suffer any loss as a result of any violation of the conditions hereinabove contained. Such bond shall be for the license period and a new bond or a proper continuation certificate shall be delivered to the commission at the beginning of each license period. However, the aggregate liability of the surety in any one year shall in no event exceed the sum of such bond. Failure to maintain such bond shall result in the immediate suspension of the license, which suspension shall be effective as of the date of the failure to maintain the bond until proof of the required bond is furnished to the commission. Should no proof of a bond be furnished to the commission within thirty days, the license shall be revoked.

G. Additional licensing and compliance requirements for satellite warranty and repair centers.

(1) The commission shall require, in all satellite warranty and repair center applications or otherwise, information relating to the applicant’s financial standing and whether the applicant has an established place of business.

(2) All satellite warranty and repair centers must provide a suitable office and have a permanently affixed sign in front of the establishment.

(3) All satellite warranty and repair centers must have a usable telephone at the place of business, the number of which should be listed on the application for license and in a local directory accessible to the public. The commission must be notified of any change in the telephone number.

(4) All satellite warranty and repair centers shall furnish evidence that they currently have garage liability insurance or liability protection provided by a liability trust fund as authorized by R.S. 22:46(9)(d) covering their place of business. The required insurance policy or liability protection shall have limits of not less than one hundred thousand dollars for bodily injury to one person, three hundred thousand dollars per accident, and fifty thousand dollars for property damage. Said insurance or liability protection shall be maintained throughout the period of licensure. Failure to maintain such insurance or liability protection shall result in the immediate suspension of license, which suspension shall be effective as of the date of said failure to maintain said liability insurance coverage or liability protection until proof of the required garage liability insurance or liability protection is furnished to the commission. Should no proof of insurance or liability protection provided by a liability trust fund as authorized by R.S. 22:46(9)(d) be furnished to the commission within thirty days, the license of said licensee shall be revoked.

(5) (a) The license issued to any satellite warranty and repair center shall specify the location of such satellite warranty and repair center’s established place of business.

(b) A change of location, or a change in corporate ownership or majority ownership, or a change in the name of a satellite warranty and repair center shall require a new license and application therefor.

(6) In determining whether or not to issue a license to a satellite warranty and repair center, the commission shall also consider the adequacy of the satellite warranty and repair center’s established place of business for the purpose for which a license is sought.

(7) Applicants for and holders of satellite warranty and repair center licenses shall obtain and maintain bonds in accordance with the following provisions:

(a) Before any satellite warranty and repair center license is issued to an applicant under the provisions of this Chapter, a good and sufficient surety bond, executed by the applicant as principal and by a surety company qualified to do business in Louisiana as surety, in the sum of twenty thousand dollars, shall be delivered to the commission.

(b) Such bond shall be in a form to be approved by the commission and shall be conditioned so that the licensee shall comply with the conditions of any written contract made by such licensee and shall not violate any of the provisions of this Chapter or any other law of Louisiana in the conduct of the business for which he is licensed. Such bond shall be made payable to the secretary of the Department of Public Safety and Corrections or to his successor in office, for the use, benefit, and indemnity of any persons who shall suffer any loss as a result of any violation of the conditions hereinabove contained. Such bond shall be for the license period and a new bond or a proper continuation certificate shall be delivered to the commission at the beginning of each license period. However, the aggregate liability of the surety in any one year shall in no event exceed the sum of such bond. Failure to maintain such bond shall result in the immediate suspension of the license, which suspension shall be effective as of the date of the failure to maintain the bond until proof of the required bond is furnished to the commission. Should no proof of a bond be furnished to the commission within thirty days, the license shall be revoked.

H. Additional licensing and compliance requirements for brokers.

(1) The commission shall require, in all broker applications or otherwise, information relating to the applicant’s financial standing and whether the applicant has an established place of business.

(2) All brokers must provide a suitable office and have a permanently affixed sign in front of the establishment.

(3) All brokers must have a usable telephone at the place of business, the number of which should be listed on the application for license, and also in a local directory accessible to the public, where applicable. The commission must be notified of any change in the telephone number.

(4) (a) The license issued to any broker shall specify the location of such broker’s established place of business.

(b) A change of location, or a change in corporate ownership or majority ownership, or a change in the name of a broker shall require a new license and application therefor.

(5) In determining whether or not to issue a license to a broker, the commission shall also consider the financial standing of the broker and the adequacy of the broker’s established place of business for the purpose for which a license is sought, the effect on the motor vehicle brokerage business and the consuming public in the state of Louisiana.

(6) Applicants for and holders of broker licenses shall obtain and maintain bonds in accordance with the following provisions:

(a) Before any broker license is issued to an applicant under the provisions of this Chapter, a good and sufficient surety bond, executed by the applicant as principal and by a surety company qualified to do business in Louisiana as surety, in the sum of twenty thousand dollars, shall be delivered to the commission.

(b) Such bond shall be in a form to be approved by the commission and shall be conditioned so that the licensee shall comply with the conditions of any written contract made by such licensee and shall not violate any of the provisions of this Chapter or any other law of Louisiana in the conduct of the business for which he is licensed. Such bond shall be made payable to the secretary of the Department of Public Safety and Corrections or to his successor in office, for the use, benefit, and indemnity of any persons who shall suffer any loss as a result of any violation of the conditions hereinabove contained. Such bond shall be for the license period and a new bond or a proper continuation certificate shall be delivered to the commission at the beginning of each license period; however, the aggregate liability of the surety in any one year shall in no event exceed the sum of such bond. Failure to maintain such bond shall result in the immediate suspension of the license, which suspension shall be effective as of the date of the failure to maintain the bond until proof of the required bond is furnished to the commission. Should no proof of a bond be furnished to the commission within thirty days, the license shall be revoked.

(7) A person acting as a broker in a transaction involving the sale for purposes other than resale, of a used motor vehicle must be licensed and regulated under the provisions of Chapter 4-B of Title 32 of the Louisiana Revised Statutes of 1950.

I. Additional licensing and compliance requirements for motor vehicle lessor franchisors.

(1) The commission shall require, in all motor vehicle lessor franchisor applications or otherwise, information relating to the applicant’s financial standing and whether the applicant has an established place of business.

(2) All motor vehicle lessor franchisors must provide a suitable office and have a permanently affixed sign in front of the establishment.

(3) All motor vehicle lessor franchisors must have a usable telephone at the place of business, the number of which should be listed on the application for license, and listed in a local directory accessible to the public, where applicable. The commission must be notified of any change in the telephone number.

(4) (a) The license issued to any motor vehicle lessor franchisor shall specify the location of such motor vehicle lessor franchisor’s established place of business.

(b) A change of location, or a change in corporate ownership or majority ownership, or a change in the name of a motor vehicle lessor franchisor shall require a new license and application therefor.

(5) In determining whether or not to issue a license to a motor vehicle lessor franchisor, the commission shall also consider the financial standing of the motor vehicle lessor franchisor and the adequacy of the motor vehicle lessor franchisor’s established place of business for the purpose for which a license is sought.

(6) Upon execution of a franchise, or addendum thereto, with a motor vehicle lessor, the motor vehicle lessor franchisor shall immediately file with the commission a copy of the franchise or addendum.

J. Additional licensing and compliance requirements for motor vehicle lessors:

(1) The commission shall also require, in all motor vehicle lessor applications or otherwise, information relating to the applicant’s financial standing and whether the applicant has an established place of business.

(2) All motor vehicle lessors must provide a suitable office and have a permanently affixed sign in front of the establishment of offices which denotes that vehicles are offered for lease or rent at the location to which the sign is affixed.

(3) All motor vehicle lessors must have a usable telephone at the place of business, the number of which should be listed on the application for license, and listed in a local directory accessible to the public, where applicable. The commission must be notified of any change in the telephone number.

(4) (a) Applications for license as motor vehicle lessor must, in addition to the foregoing, also be accompanied by the filing with the commission of any bona fide contract or franchise in effect between the applicant and a motor vehicle lessor franchisor of the new motor vehicle or vehicles proposed to be dealt in for a specific location in the state of Louisiana.

(b) However, if such contract or franchise has already been filed with the commission in connection with a previous application made by such applicant, in which event the applicant shall, in lieu of again filing the contract or franchise, identify same by appropriate reference and file all revisions and additions, if any, which have been made to said contract or franchise.

(5) All motor vehicle lessors, in their application for license pursuant to this Chapter, shall include evidence the applicant has insurance covering its place of business and its operation that complies with the financial responsibility laws of this state and as determined by the applicant and its insurance agent, that is necessary to provide coverage to the place and nature of the business sought to be licensed to protect the applicant and the consumers of this state. Such insurance must be maintained throughout the period of licensure. Failure to maintain such insurance shall result in the immediate suspension of license, which suspension shall be effective as of the date of the failure to maintain such insurance coverage until proof of the required insurance is furnished to the commission. Should no proof of insurance be furnished to the commission within thirty days, the license of such licensee shall be revoked.

(6) (a) The license issued to a motor vehicle lessor shall specify the licensee’s established place of business.

(b) A change of location, or a change in corporate ownership or majority ownership, or a change in the name of a motor vehicle lessor shall require a new license and application therefor.

(7) In determining whether or not to issue a license to a motor vehicle lessor, the commission shall also consider the financial standing of the motor vehicle lessor, the adequacy of the motor vehicle lessor’s established place of business for the purpose for which a license is sought, and the effect on the motor vehicle leasing/rental business and the consuming public in the state of Louisiana.

K. Additional licensing and compliance requirements for motor vehicle lease facilitators.

(1) The commission shall also require, in all motor vehicle lease facilitator applications or otherwise, information relating to the applicant’s financial standing and whether the applicant has an established place of business.

(2) All motor vehicle lease facilitators must provide a suitable office and have a permanently affixed sign in front of the establishment.

(3) All motor vehicle lease facilitators must have a useable telephone at the place of business, the number of which should be listed on the application for license, and also in a local directory accessible to the public, where applicable. The commission must be notified of any change in the telephone number.

(4) In determining whether or not to issue a license to a motor vehicle lease facilitator, the commission shall also consider the financial standing of the motor vehicle lease facilitator and the adequacy of the motor vehicle lease facilitator’s established place of business for the purpose for which a license is sought.

(5) (a) The motor vehicle lease facilitators shall specify the location of such motor vehicle lease facilitator’s established place of business.

(b) A change of location, or a change in corporate ownership or majority ownership, or a change in the name of a motor vehicle lease facilitator, shall require a new license and application therefor.

L. Additional licensing and compliance requirements for specialty vehicle dealers:

(1) The commission shall also require, in all specialty vehicle dealer applications or otherwise, information relating to the applicant’s financial standing and whether the applicant has an established place of business.

(2) All specialty vehicle dealers must provide a suitable office and have a permanently affixed sign in front of the establishment of offices which denotes that vehicles are offered for sale at the location to which the sign is affixed.

(3) All specialty vehicle dealers must have a usable telephone at the place of business, the number of which should be listed on the application for license, and also in a local directory accessible to the public, where applicable. The commission must be notified of any change in the telephone number.

(4) (a) Applications for license as a specialty vehicle dealer must, in addition to the foregoing, also be accompanied by the filing with the commission of a bona fide contract or franchise in effect between the applicant and a converter or secondary manufacturer of the specialty vehicle or vehicles proposed to be dealt in for a specific location.

(b) However, if such contract or franchise has already been filed with the commission in connection with a previous application made by such applicant, in which event the applicant shall, in lieu of again filing the contract or franchise, identify same by appropriate reference and file all revisions and additions, if any, which have been made to said contract or franchise.

(5) All specialty vehicle dealers, in their application for license pursuant to this Chapter, shall include evidence the applicant has insurance covering its place of business and its operation that complies with the financial responsibility laws of this state and as determined by the applicant and its insurance agent, that is necessary to provide coverage to the place and nature of the business sought to be licensed to protect the applicant and the consumers of this state. Such insurance must be maintained throughout the period of licensure. Failure to maintain such insurance shall result in the immediate suspension of license, which suspension shall be effective as of the date of the failure to maintain such insurance coverage until proof of the required insurance is furnished to the commission. If no proof of insurance is furnished to the commission within thirty days, the license of such licensee shall be revoked.

(6) (a) The license issued to each specialty vehicle dealer shall specify the location of the office and the makes, models, or classifications of specialty vehicles to be sold. The license issued to a specialty vehicle dealer shall specify the licensee’s established place of business.

(b) A change of location, or a change in corporate ownership or majority ownership, or a change in the name of a licensee, or a change by a licensee in the makes, models or classifications, requiring an addendum to a franchise agreement of specialty vehicles sold, or the addition of a make of motor vehicle sold shall require a new license and application therefor.

(7) In determining whether or not to issue a license to a specialty vehicle dealer, the commission shall also consider the financial standing of the specialty vehicle dealer and the adequacy of the specialty vehicle dealer’s established place of business for the purpose for which a license is sought.

(8) Applicants for and holders of specialty vehicle dealer licenses shall obtain and maintain bonds in accordance with the following provisions:

(a) Before any specialty vehicle dealer license is issued to an applicant under the provisions of this Chapter, a good and sufficient surety bond, executed by the applicant as principal and by a surety company qualified to do business in Louisiana as surety, in the sum of twenty thousand dollars, shall be delivered to the commission.

(b) Such bond shall be in a form to be approved by the commission and shall be conditioned so that the licensee shall comply with the conditions of any written contract made by such licensee and shall not violate any of the provisions of this Chapter or any other law of Louisiana in the conduct of the business for which he is licensed. Such bond shall be made payable to the secretary of the Department of Public Safety and Corrections or to his successor in office, for the use, benefit, and indemnity of any persons who shall suffer any loss as a result of any violation of the conditions hereinabove contained. Such bond shall be for the license period and a new bond or a proper continuation certificate shall be delivered to the commission at the beginning of each license period. However, the aggregate liability of the surety in any one year shall in no event exceed the sum of such bond. Failure to maintain such bond shall result in the immediate suspension of the license, which suspension shall be effective as of the date of the failure to maintain the bond until proof of the required bond is furnished to the commission. Should no proof of a bond be furnished to the commission within thirty days, the license shall be revoked.

M. Additional licensing and compliance requirements for motor vehicle salesmen, motor vehicle lessor agents, factory representatives, and distributor representatives.

(1) Every motor vehicle salesman, factory representative, distributor representative, and motor vehicle lessor agent shall have his license upon his person when engaged in his business and shall display same upon request. The name of said licensee’s employer shall be stated in said license.

(2) In determining whether or not to issue a license to any motor vehicle salesman or motor vehicle lessor agent, the commission shall also consider the effect of such licensure on the motor vehicle leasing/rental business and the consuming public.

N. Any person who sells or offers to sell new motor vehicles, recreational products, or specialty vehicles, or leases, rents, or offers to lease or rent new motor vehicles, recreational products, or specialty vehicles, or conducts and designs advertising or participates in special sales events on behalf of licensees, and which is not a licensee of the commission shall, nonetheless, be subject to the provisions of Chapter 6 of Title 32 and the rules and regulations of the commission. (Acts 1985, No. 911, § 1; Acts 1985, No. 422, § 1, eff. July 10, 1985; Acts 1987, No. 450, § 1; Acts 1987, No. 775, §§ 1, 2; Acts 1989, No. 262, § 1; Acts 1989, No. 477, § 1; Acts 1989, No. 634, § 1; Acts 1990, No. 124, § 1; Acts 1990, No. 283, § 1, eff. July 5, 1990; Acts 1991, No. 296, § 1, eff. July 2, 1991; Acts 1992, No. 258, § 1, eff. June 10, 1992; Acts 1993, No. 536, §§ 1, 2; Acts 1995, No. 51, §§ 1, 2, eff. June 9, 1995; Acts 1997, No. 87, § 1, eff. Aug. 15, 1997; Acts 1997, No. 211, § 1, eff. Aug. 15, 1997; Acts 1999, No. 785, § 1, eff. Aug. 15, 1999; Acts 1999, No. 981, § 1, eff. Aug. 15, 1999; Acts 1999, No. 1100, § 1, eff. Aug. 15, 1999; Acts 2001, No. 1054, § 1, eff. Aug. 15, 2001; Acts 2001, No. 1067, § 1, eff. Aug. 15, 2001; Acts 2001, No. 1154, § 1, eff. Aug. 15, 2001; Acts 2003, No. 251, § 1, eff. Aug. 15, 2003; Acts 2003, No. 917, § 1, eff. Aug. 15, 2003; Acts 2004, No. 250, § 1, eff. Aug. 15, 2004; Acts 2004, No. 276, § 1, eff. Aug. 15, 2004; Acts 2004, No. 348, § 1, eff. Aug. 15, 2004; Acts 2004, No. 409, § 1, eff. Aug. 15, 2004; Acts 2004, No. 670, § 1, eff. Aug. 15, 2004; Acts 2005, No. 500, § 1, eff. July 12, 2005; Acts 2006, No. 352, § 1, eff. Aug. 15, 2006; Acts 2007, No. 27, § 1, eff. June 18, 2007; Acts 2008, No. 415, § 2, eff. Jan. 1, 2009; Acts 2009, No. 403, § 1, eff. July 7, 2009; Acts 2010, No. 1036, § 1, eff. Aug. 15, 2010; Acts 2011, No. 89, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 89 deleted “and nonresident exhibitors” from the end of (A)(19); and added “or recreational products” or similar language three times in (E)(9)(d).

2010 Amendments. — The 2010 amendment by No. 1036, in (A)(19), added “trade shows, and exhibitions” and substituted “promoters” for “promotors”; rewrote the second sentence of (B)(1)(a), which formerly read: “In the event any application is denied and the license applied for is not issued, the entire license fee shall be returned to the applicant”; added (B)(1)(b); substituted “license of any recreational products dealer shall expire December 31, 2010, and the license of any licensee” for “license of any recreational products dealer or any licensee” in (B)(2); rewrote (C)(9), (E)(7), (F)(4), (J)(5) and (L)(5); substituted “persons” for “corporations” in (C)(10); added “distributors, wholesalers” in the introductory language of (D) and in (D)(7); substituted “motor vehicle” for “motor vehicle or recreational products” or variants in (E)(9)(d); in (N), added “or conducts and designs advertising or participates in special sales events on behalf of licensees” and deleted “which pertain to the regulation of advertising”; and made related changes.

2009 Amendments. — The 2009 amendment by No. 403 added “or recreational products dealers” and its variant in (A)(6) and (D)(7); added (A)(18) and (A)(19); added “recreational products dealer or any” in (B)(2); added the last sentence in (C)(9); added “recreational products” and its variant in (D)(4)(a), (D)(4)(b), (E)(11) and (N); added (D)(6)(c); added “and recreational products” throughout (E); added the last sentence of (E)(7); added “or recreational products” in (E)(8), (E)(9)(a) through (E)(9)(d), and (E)(10)(a); substituted “recreational products” for “specialty vehicles” in (E)(9)(a) and (E)(9)(b); added “or Products” in (E)(9)(d); in (E)(11), deleted “with a motor vehicle dealer, motor vehicle lessor, or specialty vehicle dealer” preceding “the motor vehicle” and added “or recreational product”; added the last sentence of (F)(4); and made a related change.

2007 Amendments. — Acts 2007, No. 27, § 1, effective June 18, 2007, throughout (C), (E), (F) and (G), inserted “or liability protection,” inserted “or liability protection provided by a liability trust fund as authorized by R.S. 22:5(9)(d),” substituted “required insurance policy or liability protection shall have limits” for “policy must have limits,” and substituted “Said insurance or liability protection shall be maintained” for “Said insurance must be maintained.”

2006 Amendments. — Acts 2006, No. 352, § 1, effective August 15, 2006, substituted “any bona fide contract” for “a bona fide contract” in (J)(4)(a).

LSLI 2005 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute (LSLI) made stylistic changes in (C)(12), as amended by Acts 2005, No. 500.

2005 Amendments. — Acts 2005, No. 500, § 1, effective July 12, 2005, rewrote the section to clarify existing law by providing a list of persons who must be licensed by the commission in order to engage in business in Louisiana.

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute merged (N)(3)(f) as amended by Acts 2004, No. 348, § 1 with (N)(3)(f) as amended by Acts 2004, No. 670, § 1.

2004 Amendments. — Acts 2004, No. 250, § 1, effective August 15, 2004, added last sentence in (N)(1)(a).

Acts 2004, No. 276, § 1, effective August 15, 2004, added (N)(3)(k)(i)(aa) and (bb); and added (N)(3)(k)(ii).

Acts 2004, No. 348, § 1, effective August 15, 2004, substituted “R.S. 22:681” for “R.S. 22:1406(F)” in (N)(3)(f)(iii); and in (N)(3)(f)(iv), inserted “immediately,” and inserted “upon return of the vehicle.”

Acts 2004, No. 409, § 1, effective August 15, 2004, substituted the present text for “However, notwithstanding any other provision of law to the contrary, a manufacturer licensed under this Chapter may authorize warranty and other repair or maintenance services to be performed at any location of a motor vehicle dealer licensed under this Chapter which holds a franchise from any affiliate or subsidiary of the school bus manufacturer” in (N)(1)(d).

Acts 2004, No. 670, § 1, effective August 15, 2004, substituted “twenty-five days” for “seven days” in (N)(3)(f)(i); substituted “R.S. 22:681” for “R.S. 22:1406(F)” in (N)(3)(f)(iii); and added the last sentence in (N)(3)(f)(v).

2003 Amendments. — Acts 2003, No. 251, § 1, effective August 15, 2003, in (N)(6)(b), added “for any reason including but not limited to failure to meet performance standards”; in (N)(6)(c), deleted “without ninety days’ notice prior thereto, unless such cancellation arises out of financial default of the motor vehicle dealer or fraudulent activity of the dealer principal which results in the conviction of a crime punishable by imprisonment” following “franchise of any motor vehicle dealer”, added the second sentence, inserted “or solely for failure ... or other geographic area” in the third sentence, and added the final clause beginining: “however, at least ninety days notice ...”; and added the last sentence in (U)(1).

Acts 2003, No. 917, § 1, effective August 15, 2003, added (N)(1)(d).

2001 Amendments. — Acts 2001, No. 1054, § 1, effective August 15, 2001, redesignated (N)(6)(o) as (N)(6)(o)(i) through (N)(6)(o)(v)(dd); added (N)(3)(j); substituted “motor vehicle lessor; used motor vehicle dealer; or speciality vehicle dealer or converter, when modifying or selling those vehicles he is duly franchised and licensed to sell” for “motor vehicle lessor or used motor vehicle dealer” in (N)(1)(c), inserted “one or all of the following applies” in (N)(6)(o)(v), substituted “The” for “the” in (N)(6)(o)(v)(aa) and (N)(6)(o)(v)(bb), rewrote (N)(6)(o)(v)(cc), which read: “or were unnecessary to correct a defective condition,” rewrote (N)(6)(o)(v)(cc), which read: “or that the dealer failed to reasonably substantiate or properly submit the claim,” deleted “is not arbitrary and” following “violation of this Section if the failure” in the last sentence of (N)(6)(r), rewrote (N)(6)(t)(ii), which read: “To attempt to coerce, or coerce, compliance with facilities requirements that include any requirements that a motor vehicle dealer establish or maintain exclusive office, parts, service or body shop facilities, when such requirements would be unreasonable, considering current economic conditions, and are not otherwise justified by reasonable business considerations. The burden of proving that such requirements are unreasonable, considering current economic conditions, and are not otherwise justified by reasonable business considerations is on the dealer. If the franchise agreement of the manufacturer or distributor requires the approval of the manufacturer or distributor for facility uses or modifications, the manufacturer or distributor will approve or disapprove such a request in writing within sixty days of receipt of such request.”

Acts 2001, No. 1067, § 1, effective August 15, 2001, substituted “requested by the purchaser; however, this prohibition” for “requested by the purchaser; provided, however, that this prohibition” in (N)(3)(a), rewrote (N)(3)(b), which read: “To represent and sell as a new and unused motor vehicle any motor vehicle which has been used and operated for demonstration purposes or which is otherwise a used motor vehicle, or,” substituted “vehicle salesman/agent” for “vehicle salesman/agent; or” in (N)(3)(c), added “or other written notification signed by the purchaser” in (N)(3)(f), in (N)(3)(f)(iii), substituted “conditional sale not be completed” for “conditional sale not be complete,” and added “However, the purchaser shall be responsible ... extent provided for in R.S. 22:1406(F).”

Acts 2001, No. 1154, § 1, effective August 15, 2001, added (K)(2)(b).

1999 Amendments. — Acts 1999, No. 785, § 1, effective August 15, 1999, added “successions; sale or transfer of dealership” to the section heading; added (N)(5)(f); rewrote (N)(5)(h), which read: “To hold a franchised dealer liable for any sums determined to be owed to a manufacturer, distributor, wholesaler, distributor branch, or factory branch by virtue of an audit of the books of such franchised dealer, when said sums owed are a result of transactions which occurred more than two years prior to the commencement date of such an audit, unless such sums are owed as a result of fraudulent practices of such franchise dealers. Provided however, a dealer shall not be held liable by virtue of an audit for failure to retain parts for a period in excess of six months”; substituted “To sell or offer to sell a new or unused motor vehicle directly to a consumer except as provided in this Chapter; or to compete” for “To compete at the beginning of (N)(5)(l); in (N)(5)(l)(iii), substituted “a person independent of a manufacturer” for “an independent person,” and inserted a comma following “subject to loss in the dealership”; substituted “motor vehicle[s]” for “automobile[s]” in (N)(5)(m); substituted “motor vehicle dealer” for “dealer” twice in (N)(5)(p); added (N)(6)(r) through (x); substituted “sixty days” for “six months” in (P)(4); inserted (Q); redesignated former (Q) and (R) as (R) and (S), respectively; inserted (S)(1), and in this paragraph, added the third sentence, and redesignated former (S)(1) and (S)(2) as (S)(2) and (S)(3), respectively.

Acts 1999, No. 981, § 1, effective August 15, 1999, added (N)(3)(g), (N)(3)(h), (N)(4)(e) and (N)(4)(f).

Acts 1999, No. 1100, § 1, effective August 15, 1999, in (F)(3) inserted a comma following “objection,” inserted “or forty-five days after the request is made for the three-member panel”; in (I)(1) inserted “converter, motor vehicle lessor franchisor,” inserted “speciality vehicle dealer,” deleted “or” following “representative,” inserted “broker,” inserted “or lease facilitator”; added (I)(2); added (I)(3); in (K)(1) inserted “speciality vehicle dealer,” inserted “converter,” inserted “or speciality vehicles”; in (K)(2) inserted “or speciality vehicles,” inserted “converted,” inserted “converted”; in (M) substituted “dealer, speciality vehicle dealer, manufacturer, distributor,” for “dealers’,” deleted “licenses” following “distributor,” inserted “broker, satellite warranty and repair center,” substituted “dealer” for “dealers”; substituted “dealer, speciality vehicle dealer, satellite warranty and repair center, or broker” for “dealer’s” in (M)(1); substituted “dealer” for “dealer’s” in (M)(2)(a); added (M)(2)(b); in (M)(3) inserted a comma following “sale,” inserted “repair”; in (N)(1)(a) inserted “speciality vehicle dealer,” inserted “motor vehicle lessor franchisor, broker, lease facilitator, satellite warranty and repair center,” inserted “converter”; inserted “speciality vehicle dealer” in (N)(3); added (N)(3)(g); added (N)(4)(e); added (N)(6)(r); added (N)(7) and redesignated the remaining paragraphs accordingly; added (N)(8); added (N)(9); in (R)(1) substituted “franchise” for “motor vehicle dealer agreement,” substituted “franchisee’s” for “motor vehicle dealer’s,” substituted “franchisee” for “motor vehicle dealer”; added (S) through (W).

Quoted Statutory Material. — Acts 2009, No. 403, § 3, provides that “If any provision or item of this Act, or the application thereof, is held invalid, such invalidity shall not affect other provisions, items, or applications of the act which can be given effect without the invalid provision, item, or application and to this end the provisions of this Act are hereby declared severable.”

Acts 2007, No. 27, § 2, provides that “This Act is interpretive and shall apply to any liability trust fund arrangement covered by the provisions of this Act which is in existence on or prior to the effective date of this Act.”

Acts 2005, No. 500, § 2, provides that “the provisions of this Act are interpretive, procedural, and remedial and shall be applied retroactively.”
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Louisiana Law. — Declaration of public policy, see La. R.S. 32:1251.

Denial, revocation, grounds, imposition of a civil penalty, or suspension of license; grounds; expiration, see La. R.S. 32:1258.

Prohibition of bids from or contracts with unlicensed dealers, see La. R.S. 38:2212.8.
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ANTITRUST & TRADE LAW

• State Civil Action. — A car dealership was properly granted a state license to engage in the sale of autos at a temporary location, where the LMVC was statutorily authorized to waive the 60-day notice requirement, if deemed to be in the public interest. Harris Chevrolet, Inc. v. Louisiana Motor Vehicle Comm’n, 619 So. 2d 733, 1993 La. App. LEXIS 1958 (May 27, 1993).

GOVERNMENTS

• State & Territorial Governments

•• Licenses. — Denial of the applicant’s motor vehicle salesman license was affirmed because the case illustrated violations by the applicant of the rules and regulations set out in La. Rev. Stat. Ann. § 32:1251 et seq., when his former corporation encountered financial difficulty, which included non-payment of state taxes, company checks returned due to insufficient funds, stop payment orders on company checks and failure to timely pay amounts due to creditors, and which resulted by the end of a three year period in the corporation’s indebtedness of over $700,000. Goodlow v. La. Motor Vehicle Comm’n, 836 So. 2d 297, 2002 La. App. LEXIS 3847 (Dec. 11, 2002).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Concerns demonstrator vehicles and their status as new or used vehicles., OPINION NUMBER 85-232, La. Atty. Gen. Op. No. 1985-232; 1985 La. AG LEXIS 360.

It is unlawful for any unlicensed person, firm, association, corporation or trust to sell, solicit and advertise the sale of new and unused motor vehicles as such., OPINION No. 87-302, La. Atty. Gen. Op. No. 1987-302; 1987 La. AG LEXIS 478.

Discussion regarding licensing requirements for vehicle lessors., OPINION NUMBER 95-438, La. Atty. Gen. Op. No. 1995-438; 1995 La. AG LEXIS 336.

The Louisiana Motor Vehicle Commission may grant a dealer’s motor vehicle dealer’s license to an entity which has an established place of business outside the state of Louisiana., Opinion Number 01-85, La. Atty. Gen. Op. No. 2001-85; 2001 La. AG LEXIS 215.

In purchasing school buses, School Board may only contract with a dealer who is licensed pursuant to Louisiana law., Opinion Number 01-145, La. Atty. Gen. Op. No. 2001-145; 2001 La. AG LEXIS 223.

It is therefore our opinion that a used motor vehicle dealer that is a limited liability company cannot be a subsidiary corporation so as to fall within the scope of Chapter 6 and therefore must be licensed by the LUMVPC. Opinion No. 04-0253. 2004 La. AG LEXIS 218.

§ 1254.1. [Transferred.]

Transferred to R.S. 32:1262 by Acts 2005, No. 500, § 1, effective July 12, 2005.

Editor’s Notes. — See Acts 2005, No. 500, § 2, which provides that the provisions of Act 500 are interpretive, procedural, and remedial and shall be applied retroactively.

§ 1254.2. [Transferred.]

Transferred to R.S. 32:1263 by Acts 2005, No. 500, § 1, effective July 12, 2005.

Editor’s Notes. — See Acts 2005, No. 500, § 2, which provides that the provisions of Act 500 are interpretive, procedural, and remedial and shall be applied retroactively.

§ 1255. Fees; penalties.

A. To defray the cost of issuing licenses and administering this Chapter, the commission shall fix reasonable fees to be assessed under this Chapter as follows:

(1) The license for each manufacturer, distributor, converter, motor vehicle lessor franchisor, or wholesaler, and factory branch or distributor branch, shall not exceed one thousand dollars for each year covered by the license.

(2) The license for each motor vehicle dealer, specialty vehicle dealer, recreational products dealer, motor vehicle lessor, used motor vehicle dealer, factory representative, broker, distributor representative, or lease facilitator shall not exceed three hundred dollars for each year covered by the license.

(3) The license fee for each motor vehicle salesman and motor vehicle lessor agent shall not exceed thirty dollars for each year covered by the license.

(4) The fee for auto shows, trade shows, and expositions shall not exceed five hundred dollars.

(5) The fee for satellite warranty and repair centers shall not exceed three hundred dollars for each year covered by the license.

B. Any person, firm, or corporation required to be licensed hereunder, who fails to make application for such license at the time required herein, or required by the rules and regulations of the commission shall, in addition to the aforesaid fees, pay a penalty of fifty percent of the amount of the license fee. The penalty, however, may be waived in whole or in part within the discretion of the commission. (Acts 2005, No. 500, § 1, eff. July 12, 2005; Acts 2009, No. 403, § 1, eff. July 7, 2009; Acts 2010, No. 1036, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 1036 added “as follows” in the introductory language of (A); added “for each year covered by the license” at the end of (A)(1) through (A)(3) and (A)(5); and substituted “auto shows, trade shows, and expositions” for “motor vehicle sales and shows at off-site locations” in (A)(4).

2009 Amendments. — The 2009 amendment by No. 403 added “recreational products dealer” in (A)(2).

2005 Amendments. — See Acts 2005, No. 500, § 1, effective July 12, 2005. Along with new language, present R.S. 32:1255 is comprised of former R.S. 32:1254(I) and (J) and contains several minor stylistic changes.

Quoted Statutory Material. — Acts 2009, No. 403, § 3, provides that “If any provision or item of this Act, or the application thereof, is held invalid, such invalidity shall not affect other provisions, items, or applications of the act which can be given effect without the invalid provision, item, or application and to this end the provisions of this Act are hereby declared severable.”

Acts 2005, No. 500, § 2, provides that “the provisions of this Act are interpretive, procedural, and remedial and shall be applied retroactively.”

CROSS REFERENCES

Louisiana Law. — Application for license; requirements for licensure; contents; licenses; franchise filings, see La. R.S. 32:1254.

§ 1256. Auto shows.

The commission may authorize or prohibit motor vehicle sales and shows at off-site locations. The commission may, in its discretion, allow such sales and shows in accordance with the rules and regulations adopted by the commission in accordance with the Administrative Procedure Act. (Acts 1985, No. 911, § 1; Acts 1987, No. 775, § 1; Acts 1988, No. 247, § 1; Acts 1989, No. 262, § 1; Acts 1990, No. 519, § 1; Acts 1995, No. 51, § 1, eff. June 9, 1995; Acts 1995, No. 458, § 1; Acts 1995, No. 758, § 1, eff. June 27, 1995; Acts 1995, No. 1133, § 2; Acts 1997, No. 211, § 1, eff. June 17, 1997; Acts 1999, No. 1100, § 1, eff. June 11, 1999; Acts 2005, No. 500, § 1, eff. July 12, 2005; Acts 2009, No. 403, § 1, eff. July 7, 2009; Acts 2012, No. 855, § 1, eff. July 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 855 deleted “or recreational products” following “motor vehicle” in the first sentence.

2009 Amendments. — The 2009 amendment by No. 403 added “or recreational products,” substituted “in accordance with the rules and regulations adopted by the commission in accordance with the Administrative Procedure Act” for “provided all of the following conditions are met”; and deleted (1) through (7).

2005 Amendments. — Acts 2005, No. 500, § 1, effective July 12, 2005, inserted new text and redesignated the former text as R.S. 32:1258 and 1259.

Quoted Statutory Material. — Acts 2009, No. 403, § 3, provides that “If any provision or item of this Act, or the application thereof, is held invalid, such invalidity shall not affect other provisions, items, or applications of the act which can be given effect without the invalid provision, item, or application and to this end the provisions of this Act are hereby declared severable.”

Acts 2005, No. 500, § 2, provides that “the provisions of this Act are interpretive, procedural, and remedial and shall be applied retroactively.”

§ 1256.1. Regional recreational products shows.

A. (1) Shows where recreational products are displayed and promoted for sale are hereby authorized as provided for in this Section, except that no final sale and delivery of a recreational product shall occur at such show except by licensed Louisiana dealers whose areas of responsibility for the brand of recreational products they represent include the location of the show.

(2) When used in this Section, the following words and phrases have the meanings ascribed to them in this Paragraph:

(a) “Nonresident” or “non-Louisiana” means a dealer, distributor, or manufacturer who holds a current license in another state.

(b) “Producer” means a person who alone or with others assumes the financial responsibility of a recreational product show at which recreational products are displayed by dealers, manufacturers, or distributors. A producer shall be licensed as a promoter pursuant to R.S. 32:1254.

(c) “Product line” means a specific series of recreational vehicle products that are identified by a common series trade name or trademark and for which the manufacturer or dealer agreement authorizes a dealer to sell.

(d) “Rally” means an event not opened to the general public held and organized by recreational product clubs of specific products owners or manufacturers of specific products where owners of such products are members of the club and are invited to participate in the event.

(e) “Regional recreational product show” or “show” means a controlled event at which a producer charges or barters for booth space or charges spectator entrance, or both, and where three or more recreational product dealers, distributors, or manufacturers exhibit recreational products. It does not include a rally or a national recreational product show as defined in R.S. 32:1256.2.

B. Participation in regional recreational product shows is limited to recreational products dealers, distributors, or manufacturers who are licensed in Louisiana pursuant to this Chapter, except as provided in Subsections C and D of this Section.

C. Nonresident recreational products dealers, distributors, or manufacturers who hold a current equivalent license in another state may participate in a regional recreational products show in Louisiana, provided all of the following criteria are satisfied:

(1) Louisiana recreational products dealers, whose area of responsibility for the brands they represent includes the location of the show, have been given first option on space at the show.

(2) Louisiana recreational products dealers, whose area of responsibility does not include the location of the show, have been given second option on space at the show, provided that the dealers shall not show the same brand of recreational product as shown by a participating Louisiana recreational products dealer whose area of responsibility includes the location of the show.

(3) Non-Louisiana recreational products dealers, distributors, and manufacturers shall not show the same brand of recreational products as shown by participating Louisiana recreational products dealers.

(4) Non-Louisiana recreational products dealers, distributors, and manufacturers shall register their participation with the commission not later than ten business days prior to the date of the show. To register, each non-Louisiana recreational products dealer, distributor, and manufacturer shall submit its name, address, a copy of its current equivalent license from the state of its domicile, and a fee of two hundred fifty dollars to the commission.

(5) Non-Louisiana recreational products dealers, distributors, and manufacturers shall disclose to show attendees the location of where warranty repairs would be made for products it has on display at the show.

D. Notwithstanding any provision of law to the contrary, no recreational vehicle dealer, distributor or manufacturer shall participate in any regional recreational product show where its product line of recreational vehicles is represented by a dealer whose area of responsibility includes the location of the show, whether or not that dealer participates in the show.

E. The provisions of this Section shall not apply to a rally held in this state.

F. The commission may adopt rules and regulations consistent with the provisions of this Section in accordance with the Administrative Procedure Act. (Acts 2012, No. 855, § 1, eff. July 1, 2012.)

§ 1256.2. National recreational product shows.

A. National recreational product shows are hereby authorized as provided for in this Section.

B. When used in this Section, the following words and phrases have the meaning ascribed to them in this Paragraph:

(1) “National recreational product show” or “show” means a controlled event promoted by an organizer who seeks sponsorships from distributors or manufacturers of recreational products where their products are shown. A national recreational product show requires all of the following:

(a) The participation of at least three or more sponsors.

(b) A duration of no longer than ten days.

(c) A non-selling show with no execution of sales contracts, credit applications, taking of security deposits, or delivery of any recreational product.

(2) “Non-Louisiana” means a distributor or manufacturer who holds a current license as a distributor or manufacturer in another state.

(3) “Organizer” means any person, alone or with others, whose principal business activity is the promotion of shows. An organizer shall be licensed as a promoter pursuant to R.S. 32:1254.

(4) “Product specialist” means any person selected by the sponsor to assist in the sponsor’s participation in a show.

(5) “Sponsor” means a distributor or manufacturer who pays cash or an in-kind fee to an organizer in return for access to the commercial potential associated with a show.

C. The presence of product specialists, business cards, brochures, pricing sheets and other points of sales devices to answer consumer questions are not prohibited at a national recreational product show.

D. (1) An organizer shall obtain a license from the commission on an application prescribed by and with the information required by the commission.

(2) The application shall be submitted to the commission not less than sixty days prior to the opening of the show.

(3) A license fee of five hundred dollars shall be included with the application.

E. Participation in a national recreational product show is limited to distributors or manufacturers who are licensed in Louisiana pursuant to this Chapter, except as provided in Subsection F of this Section.

F. In order to participate in a national recreational product show in Louisiana, non-Louisiana recreational products distributors and manufacturers shall register their participation with the commission not later than ten business days prior to the date of the show. To register, each non-Louisiana recreational product distributor or manufacturer shall submit its name, address, a copy of its current equivalent license from the state of its domicile, and a fee of two hundred fifty dollars to the commission.

G. The commission may adopt rules and regulations consistent with the provisions of this Section in accordance with the Administrative Procedure Act. (Acts 2012, No. 855, § 1, eff. July 1, 2012.)

§ 1257. Establishment of new motor vehicle dealerships and/or relocations; protests; procedure.

A. (1) Whenever the commission receives an application for a motor vehicle dealer’s license which would add a new motor vehicle dealership or authorize an existing motor vehicle dealership to deal in a new or additional make of motor vehicle which would establish an additional franchise in that area, or which would authorize an existing motor vehicle dealership to deal in additional makes, models, or classifications of motor vehicles designated in the franchise or any addendum thereto, it shall first notify the existing licensed motor vehicle dealership or dealerships selling the same line makes, models, or classifications within the community or territory in which the applicant proposes to conduct business. Any same line makes, models, or classifications dealership whose assigned community or territory includes the location of the proposed new motor vehicle dealership may object to the granting of the license.

(2) The reopening or replacement of a dealership in a location where the same line makes, models, or classifications has been sold by a licensed motor vehicle dealer within the previous two years shall not be considered an additional motor vehicle dealer under Paragraph (1) of this Subsection.

B. (1) Whenever the commission receives an application for a motor vehicle dealer’s license which would relocate an existing motor vehicle dealership, including the transfer of a franchise and relocation to an existing motor vehicle dealership, it shall first notify the existing licensed motor vehicle dealership or dealerships selling the same line makes, models, or classifications within the community or territory in which the applicant proposes to conduct business. The existing same line makes, models, or classifications dealership or dealerships shall have the right to object to the granting of the license only if the proposed relocation is within a radius of five miles of its facility. However, without regard to distance, whenever the commission receives an application for the relocation of a motor vehicle dealership which would add an additional franchise to an existing same line makes, models, or classifications in dealership’s community or territory, the affected dealership shall have the right to object.

(2) Whenever the commission receives a protest pursuant to the provisions of Paragraph (1) of this Subsection, the applicant and the manufacturer or distributor shall show, by a preponderance of the evidence, that the existing same line makes, models, or classifications motor vehicle dealership or dealerships will not be substantially harmed by locating the dealership within the five-mile area. Notwithstanding the provisions of R.S. 32:1251 to the contrary, the commission shall consider the financial impact on both the applicant and the existing dealership or dealerships.

C. The objection shall be in writing, and shall be received by the commission within a fifteen-day period after receipt of the notice. Said fifteen- day objection period shall be waived upon written notification to the commission from all licensees entitled to object, that said licensees have no objections to the proposed change or addition for which said notice of intent was issued. If timely objection is lodged, and prior to the issuance of the license, the commission shall hold a hearing within thirty days after receipt of the objection, or forty-five days after the request is made for the three-member panel, and issue its decision within ninety days after date of said hearing. Notice of hearing, and an opportunity to participate therein, shall be given to the motor vehicle dealer or distributor, to the applicant for the license as a motor vehicle dealer, and to the protesting dealership or dealerships. The absence of a timely protest shall not prevent the commission from considering the effect of the issuance of a license on other motor vehicle dealerships located either within or on other motor vehicle dealerships, located either within or outside the community or territory as part of its determination of whether or not the license sought should be issued.

D. (1) Whenever the commission receives a protest pursuant to the provisions of this Section, the commission shall consider the following in determining whether there is good cause to issue a license:

(a) Whether the community or territory can support an additional dealership.

(b) Notwithstanding the provisions of R.S. 32:1251 to the contrary, the financial impact on both the applicant and the existing dealership or dealerships.

(c) Whether the existing motor vehicle dealerships of the same line makes, models, or classifications in the dealership’s community or territory are providing adequate representation and convenient consumer care for the motor vehicles of the same line makes, models, or classifications located within that area.

(d) Whether the issuance of the license would increase competition or be in the public interest, or both.

(2) The applicant and motor vehicle dealer or distributor shall have the burden of proof in demonstrating good cause by a preponderance of the evidence. (Acts 2005, No. 500, § 1, eff. July 12, 2005.)

2005 Amendments. — Acts 2005, No. 500, § 1, effective July 12, 2005, rewrote the section. Former R.S. 32:1257 was redesignated as present R.S. 32:1268.

Quoted Statutory Material. — Acts 2005, No. 500, § 2, provides that “the provisions of this Act are interpretive, procedural, and remedial and shall be applied retroactively.”

§ 1257.1. [Repealed.]

Repealed by Acts 2012, No. 326, § 2, effective August 1, 2012. This section was derived from Acts 2009, No. 403, § 1, eff. July 7, 2009.

§ 1258. Denial, revocation, grounds, imposition of a civil penalty, or suspension of license; grounds; expiration.

A. The commission may, in addition to imposing a civil penalty under the provisions of this Chapter, deny an application for a license, or revoke or suspend a license after it has been granted for any one of the following reasons:

(1) On satisfactory proof of unfitness of the applicant or the licensee, as the case may be, under the standards established and set out in this Chapter.

(2) For fraud practiced or any material misstatement made by an applicant in any application for license under the provisions of this Chapter.

(3) For any failure to comply with any provision of this Chapter or with any rule or regulation adopted and promulgated by the commission under authority vested in it by this Chapter.

(4) Change of condition after license is granted or failure to maintain the qualifications for license.

(5) Continued or flagrant violation of any of the rules or regulations of the commission.

(6) For any violation of any law relating to the sale, lease or rental, distribution, or financing of motor vehicles.

(7) Should the applicant have been convicted of a felony or entered a plea of guilty or nolo contendere to a felony charge under the law of the United States or of this or any other state.

(8) Upon a finding that, considering the matters set forth in the applicable paragraphs of R.S. 32:1254, the public interest is not served by the issuance of the license sought or continuance of the license previously granted.

(9) Failure to provide any bond or insurance required by this Chapter.

(10) Whenever a marine dealer intentionally removes marine engines from a boat package for the purpose of selling those engines separately in violation of a full-line marine engine dealer’s area of responsibility, except that which may be done by a full-line dealer of that particular engine as it may be permitted under his full-line franchise agreement.

B. The commission may without prior notice deny the application for a license within thirty days after receipt thereof by written notice to the applicant stating the grounds for such denial. Upon request by the applicant whose license has been so denied, the commission shall set the time and place of hearing a review of such denial, the same to be heard with reasonable promptness.

C. The commission may suspend or revoke a license issued or impose a civil penalty only after a hearing of which the licensee affected shall be given at least ten days written notice specifying the grounds or reasons for suspension, revocation, or penalty. Such notice may be served as provided by law for the service of notices or by mailing a copy by registered or certified mail to the last known residence or business address of such licensee.

D. (1) The hearing on denial of a license, suspension or revocation of a license, or imposition of a civil penalty shall be at such time and place as the commission may prescribe and the affected applicant or licensee shall be notified of such time and place at least ten days prior to the date of hearing. The hearing shall be scheduled to be held within sixty days of notification to the licensee or applicant of the violation. The commission shall in like manner also notify the person, firm, association, corporation, or trust with whom the applicant or licensee is associated, or in whose association he is about to enter. The commission shall have the power to compel the production of records and papers bearing upon the application or complaints. The commission shall have the power to subpoena and bring before it any person in this state, or take testimony of any such person by deposition in the same manner as prescribed by law in judicial procedure before courts of the state in civil cases. Any party to such hearing shall have the right to procure the attendance of witnesses in his behalf upon designating to the commission the person or persons sought to be subpoenaed.

(2) If the commissioner shall determine that any applicant is not qualified to receive a license, a license shall not be granted to said applicant, and if the commission shall determine that any licensee is guilty of a violation of any of the provisions of this Chapter or the rules and regulations of the commission his or its license may be suspended or revoked, or a civil penalty may be imposed, or both.

E. All licenses shall be granted or refused within thirty days after application therefor, and shall expire as provided in this Chapter, unless sooner revoked or suspended, except that where a complaint of unfair cancellation of a dealer franchise is in process of being heard, no replacement application for such franchise shall be considered until a decision is rendered by the commission. (Acts 2005, No. 500, § 1, eff. July 12, 2005; Acts 2009, No. 403, § 1, eff. July 7, 2009.)

2009 Amendments. — The 2009 amendment by No. 403 added (A)(10).

2005 Amendments. — See Acts 2005, No. 500, § 1, effective July 12, 2005. Along with new language, present R.S. 32:1258 is comprised of former R.S. 32:1255 and R.S. 32:1256(A)-(D). Act No. 500 also added “expiration” to the section heading; added present (A)(7) and (9); and rewrote and renumbered the remainder of the text.

1999 Amendments. — Acts 1999, No. 1100, § 1, effective August 15, 1999, added (G)(4).

Quoted Statutory Material. — Acts 2005, No. 500, § 2, provides that “the provisions of this Act are interpretive, procedural, and remedial and shall be applied retroactively.”

Acts 2009, No. 403, § 3, provides that “If any provision or item of this Act, or the application thereof, is held invalid, such invalidity shall not affect other provisions, items, or applications of the act which can be given effect without the invalid provision, item, or application and to this end the provisions of this Act are hereby declared severable.”
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ADMINISTRATIVE LAW

• Judicial Review

•• Standards of Review

••• De Novo Review. — Nothing in former version of La. Rev. Stat. Ann. § 32:1256(E) prevented an appellate court from considering documents filed for the first time in district court for judicial review of a decision of the Louisiana Motor Vehicle Commission. American Suzuki Motor Corp. v. Louisiana Motor Vehicle Com., 572 So. 2d 753, 1990 La. App. LEXIS 3001 (Dec. 20, 1990).

GOVERNMENTS

• State & Territorial Governments

•• Licenses. — Denial of the applicant’s motor vehicle salesman license was affirmed because the case illustrated violations by the applicant of the rules and regulations set out in La. Rev. Stat. Ann. § 32:1251 et seq., when his former corporation encountered financial difficulty, which included non-payment of state taxes, company checks returned due to insufficient funds, stop payment orders on company checks and failure to timely pay amounts due to creditors, and which resulted by the end of a three year period in the corporation’s indebtedness of over $ 700,000. Goodlow v. La. Motor Vehicle Comm’n, 836 So. 2d 297, 2002 La. App. LEXIS 3847 (Dec. 11, 2002).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Prohibition against receding from accepted motor vehicle order without other party’s consent is imperative rule of law. Benefit cannot be effectively waived in light of penalties attached to prohibition., OPINION NUMBER 82-959, La. Atty. Gen. Op. No. 1982-959; 1982 La. AG LEXIS 97.

§ 1259. Injunctions; cease and desist orders.

A. The commission is hereby authorized without posting of cost, bond, or deposit to institute an injunctive action in the district court for the parish in which the commission office is located or the district court for the parish in which the alleged offender is domiciled to enforce the provisions of this Chapter and any other law, rule, or regulation relating to the business for which a license is granted under this Chapter.

B. (1) If it appears to the commission at any time that a person is violating the provisions of this Chapter or any rule or order of the commission issued pursuant to this Chapter, it shall notify the person engaged in such conduct to appear and show cause why a cease and desist order should not be issued prohibiting the proscribed conduct. An interlocutory cease and desist order may be granted with or without bond or other undertaking if one of the following occurs:

(a) Such an order is necessary to the performance of the duties delegated to the commission by this Chapter or is otherwise necessary or convenient to maintaining the status quo between two or more adverse parties before the commission.

(b) A party before the commission is entitled to relief demanded of the commission and all or part of the relief requires the restraint of some act prejudicial to the party.

(c) A person is performing or is about to perform or is procuring or allowing the performance of an act relating to the subject of a contested case pending before the commission, in violation of the rights of a party before the commission, and the act would tend to render the commission’s order in that case ineffectual.

(d) Substantial injury to the rights of a person subject to the commission’s jurisdiction is threatened irrespective of any remedy at law.

(2) Interlocutory cease and desist orders shall remain in effect until vacated or until incorporated into a final commission order. Permanent cease and desist orders may issue without regard to the enumerations in Paragraph (1) of this Subsection, but only in accordance with the provisions of this Chapter pertaining to the issuance of final commission orders. Appeal of any interlocutory cease and desist order shall be made to the commission prior to seeking judicial review under the provisions of this Chapter. Appeal of a permanent cease and desist order shall be conducted pursuant to the provisions of this Chapter pertaining to judicial review of final orders. (Acts 2005, No. 500, § 1, eff. July 12, 2005.)

2005 Amendments. — Acts 2005, No. 500, § 1, effective July 12, 2005, along with new language, present R.S. 32:1259 is comprised of former R.S. 32:1256 (F)-(I). The former version of R.S. 32:1259 was deleted.

Quoted Statutory Material. — Acts 2005, No. 500, § 2, provides that “the provisions of this Act are interpretive, procedural, and remedial and shall be applied retroactively.”

§ 1260. Penalties; other relief.

A. (1) No civil penalty imposed for the violation of the provisions of this Chapter or the rules and regulations of the commission shall exceed five thousand dollars for each day such violation continues.

(2) On a second or subsequent violation, no civil penalty imposed shall exceed ten thousand dollars for each day such second or subsequent violation continues.

(3) In order to constitute a second or subsequent violation there must occur a lapse of at least one day following the first or previous violation.

(4) Any civil penalty imposed by the commission may, in the discretion of the commission, be suspended in whole or in part.

(5) No civil penalty imposed for the negligent filing or the untimely updating of information as required under the provisions of this Chapter or under the rules and regulations of the commission shall exceed one hundred dollars per day.

B. (1) In addition to the penalties provided under this Chapter, the commission is expressly empowered and authorized to order the renewal or reinstatement, as the case may be, of any franchise of a licensee which, after following the procedures under this Chapter, is found by the commission to have been unfairly cancelled or not renewed due to lack of just provocation or cause.

(2) The commission’s authority to order a renewal or reinstatement, as the case may be, shall be consistent with the terms of the unfairly canceled franchise agreement.

(3) The commission shall order the renewal for an additional full franchise term or reinstatement for the remaining term of the franchise, as the case may be, under the franchise agreement.

(4) In addition to the penalties provided under this Chapter, the commission is expressly empowered and authorized, after following the procedures of this Chapter, to order the issuance of a franchise to a qualified transferee, whose application for transfer, sale, or exchange has been unreasonably withheld by a manufacturer, distributor, or converter and who meets the criteria generally applied by the manufacturer in approving new motor vehicle or specialty vehicle dealers and who agrees to be bound by all the terms and conditions of the standard franchise.

C. The commission may render judgment for costs, or any part thereof, against any party to proceedings held or court reporter fees, commission attorney fees, the mileage and per diem of the commissioners, and other applicable and reasonable costs.

D. If the commission finds that it is necessary and appropriate for the protection of prospective motor vehicle or specialty vehicle dealers, because a distributor has failed to demonstrate that adequate arrangements have been made to fulfill the distributor obligations under the franchise to provide motor vehicles, equipment, signage, or other items included in the franchise, the commission may by order require the escrow of all fees, deposits, and other funds paid by the motor vehicle or specialty vehicle dealer until such obligations have been satisfied.

E. In addition to the penalties provided pursuant to this Chapter, the commission is expressly empowered and authorized, after following the procedures of this Chapter, to order the repurchase of all vehicles, signs, special tools, and automotive equipment and pay the costs to the licensee for the cost of transporting, handling, packing, and loading of vehicles, parts, signs, tools, and equipment subject to the repurchase requirements of R.S. 32:1268.

F. Upon the failure of any person to comply with any order of the commission issued as a result of a violation of this Chapter, or a rule or regulation adopted by the commission, the commission is authorized to file civil proceedings to enforce its order in the Twenty-Fourth Judicial District Court for the parish of Jefferson by rule to show cause conducted pursuant to the relevant provisions of the Louisiana Code of Civil Procedure. The commission shall be entitled to recover from such party all costs of the proceeding, including but not limited to court costs, discovery costs, and reasonable attorney fees incurred by the commission in enforcing its order. (Acts 2005, No. 500, § 1, eff. July 12, 2005; Acts 2010, No. 1036, § 1, eff. Aug. 15, 2010.)

Editor’s Notes. — Acts 2005, No. 500, § 1, the former R.S. 32:1260 was redesignated as present R.S. 32:1264.

2010 Amendments. — The 2010 amendment by No. 1036 substituted “commission attorney fees” for “commission, attorney fees” in (C); and added (E) and (F).

2003 Amendments. — Acts 2003, No. 647, § 1, effective August 15, 2003, redesignated former section as (A); added (B).

Quoted Statutory Material. — Acts 2005, No. 500, § 2, provides that “the provisions of this Act are interpretive, procedural, and remedial and shall be applied retroactively.”

§ 1261. Unauthorized acts.

A. It shall be a violation of this Chapter:

(1) For a manufacturer, a distributor, a wholesaler, distributor branch, factory branch, converter or officer, agent, or other representative thereof:

(a) To induce or coerce, or attempt to induce or coerce, any licensee:

(i) To order or accept delivery of any recreational product, motor vehicle or vehicles, appliances, equipment, parts or accessories therefor, or any other commodity or commodities which shall not have been voluntarily ordered.

(ii) To order or accept delivery of any vehicle with special features, appliances, accessories, or equipment not included in the list price of said vehicles as publicly advertised.

(iii) To order for any person any parts, accessories, equipment, machinery, tools, appliances, or any commodity whatsoever.

(iv) To assent to a release, assignment, novation, waiver, or estoppel which would relieve any person from liability to be imposed by law, unless done in connection with a settlement agreement to resolve a matter pending a commission hearing or pending litigation between a manufacturer, distributor, wholesaler, distributor branch or factory branch, or officer, agent, or other representative thereof.

(v) To enter into a franchise with a licensee or during the franchise term, use any written instrument, agreement, release, assignment, novation, estoppel, or waiver, to attempt to nullify or modify any provision of this Chapter, or to require any controversy between a dealer and a manufacturer to be referred to any person or entity other than the commission, or duly constituted courts of this state or the United States, if such referral would be binding upon the dealer. Such instruments are null and void, unless done in connection with a settlement agreement to resolve a matter pending a commission hearing or pending litigation.

(vi) To waive the right to a jury trial.

(vii) To participate in an advertising group or to participate monetarily in an advertising campaign or contest or to purchase any promotional materials, showroom, or other display decorations or materials at the expense of such motor vehicle dealer or specialty dealer.

(viii) To adhere to performance standards that are not applied uniformly to other similarly situated motor vehicle dealers or specialty dealers. Any such performance standards shall be fair, reasonable, equitable, and based on accurate information. If dealership performance standards are based on a survey, the manufacturer, converter, distributor, wholesaler, distributor branch, or factory branch shall establish the objectivity of the survey process and provide this information to any motor vehicle dealer or specialty vehicle dealer of the same line make covered by the survey request. Each response to a survey used by a manufacturer in preparing an evaluation or performance-rating of a motor vehicle dealer shall be made available to that motor vehicle dealer, or it cannot be used by the manufacturer. However, if a customer requests that the manufacturer or distributor not disclose the consumer’s identity to the dealer, the manufacturer may withhold the consumer’s identity in providing the survey response to the dealer, and the manufacturer may use the response. Any survey used must have the following characteristics:

(aa) It was designed by experts.

(bb) The proper universe was examined.

(cc) A representative sample was chosen.

(dd) The data was accurately reported.

(ix) To release, convey, or otherwise provide customer information, if to do so is unlawful or if the customer objects in writing. This does not include information that is necessary for the manufacturer to meet its obligations to the dealer or consumers in regard to contractual responsibilities, vehicle recalls, or other requirements imposed by state or federal law. The manufacturer is further prohibited from providing any consumer information received from the dealer to any unaffiliated third party.

(x) To pay the attorney fees of the manufacturer or distributor related to hearings and appeals brought under this Chapter.

(b) To refuse to deliver to any licensee having a franchise or contractual arrangement for the retail sale of vehicles sold or distributed by such manufacturer, distributor, wholesaler, distributor branch or factory branch, any motor vehicle, publicly advertised for immediate delivery, within sixty days after such dealer’s order shall have been received.

(c) To threaten to cancel any franchise or any contractual agreement existing between such manufacturer, distributor, wholesaler, distributor branch or factory branch and said dealer for any reason including but not limited to failure to meet performance standards.

(d) To unfairly, without just cause and due regard to the equities of such dealer, cancel the franchise of any licensee. Failure to meet performance standards based on a survey of sales penetration in a regional, national, territorial, or other geographic area shall not be the sole cause for cancellation of a franchise. The nonrenewal of a franchise or selling agreement with such dealer or his successor without just provocation or cause, or the refusal to approve a qualified transferee or qualified successor to the dealer-operator as provided for in the franchise or selling agreement, or solely for failure to meet performance standards based on a survey of sales penetration in a regional, national, territorial, or other geographic area, shall be deemed an evasion of this Paragraph and shall constitute an unfair cancellation, regardless of the terms or provisions of such franchise or selling agreement. However, at least ninety-days notice shall be given to the dealer of any cancellation or nonrenewal of a franchise except for a cancellation arising out of the financial default of the motor vehicle dealer or fraudulent activity of the dealer principal which results in the conviction of a crime punishable by imprisonment. The provisions of this Subsection relating to performance standards shall not apply to recreational products dealers.

(e) To refuse to extend to a licensee the privilege of determining the mode or manner of available transportation facility that such dealer desires to be used or employed in making deliveries of vehicles to him or it.

(f) To resort to or use any false or misleading advertisement in connection with his business as such manufacturer of motor vehicles, distributor, wholesaler, distributor branch or factory branch, or officer, agent, or other representative thereof.

(g) To delay, refuse, or fail to deliver motor vehicles in reasonable quantities relative to the licensee’s facilities and sales potential in the relevant market area. This Subparagraph shall not be valid, however, if such failure is caused by acts or causes beyond the control of the manufacturer, distributor, or other such party.

(h) To ship or sell motor vehicles or recreational products to a licensee prior to the licensee having been granted a license by the commission to sell such vehicles.

(i) To unreasonably withhold consent to the sale, transfer, or exchange of the franchise to a qualified transferee capable of being licensed as a dealer in this state, provided the transferee meets the criteria generally applied by the manufacturer in approving new dealers and agrees to be bound by all the terms and conditions of the standard franchises.

(j) To fail to respond in writing to a written request for consent as specified in Subparagraph (i) of this Paragraph within sixty days of receipt of a written request on the forms, if any, generally utilized by the manufacturer or distributor for such purposes and containing the information required therein. Failure to respond shall be deemed to be consent to the request.

(k) (i) To sell or offer to sell a new or unused motor vehicle or recreational product directly to a consumer except as provided in this Chapter, or to compete with a licensee in the same-line makes, models, or classifications operating under an agreement or franchise from the aforementioned manufacturer. A manufacturer shall not, however, be deemed to be competing when any one of the following conditions are met:

(aa) Operating a dealership temporarily for a reasonable period, not to exceed two years.

(bb) Operating a bona fide retail dealership which is for sale to any qualified independent person at a fair and reasonable price, not to exceed two years.

(cc) Operating in a bona fide relationship in which a person independent of a manufacturer has made a significant investment subject to loss in the dealership, and can reasonably expect to acquire full ownership of such dealership on reasonable terms and conditions.

(ii) After any of the conditions have been met under Subitems (aa) and (bb) of Item (i) of this Subparagraph, the commission shall allow the manufacturer to compete with licensees of the same-line makes, models, or classifications under an agreement or franchise from said manufacturer for longer than two years when, in the discretion of the commission, the best interest of the manufacturer, consuming public, and licensees are best served.

(l) To condition the renewal or extension of a franchise on a new motor vehicle dealer’s substantial renovation of the dealer’s place of business or on the construction, purchase, acquisition, or rental of a new place of business by the new motor vehicle dealer, unless the manufacturer has advised the new motor vehicle dealer in writing of its intent to impose such a condition within a reasonable time prior to the effective date of the proposed date of renewal or extension, but in no case less than one hundred eighty days, and provided the manufacturer demonstrates the need for such demand in view of the need to service the public and the economic conditions existing in the motor vehicle industry at the time such action would be required of the new motor vehicle dealer. As part of any such condition the manufacturer shall agree, in writing, to supply the dealer with an adequate supply and marketable model mix of motor vehicles to meet the sales levels necessary to support the increased overhead incurred by the dealer by reason of such renovation, construction, purchase, or rental of a new place of business.

(m) To fail to compensate its dealers for the work and services they are required to perform in connection with the dealer’s delivery and preparation obligations according to the terms of compensation that shall be filed with the commission on or before October first of each year. The commission shall find the compensation to be reasonable or the manufacturer shall remedy any deficiencies.

(n) To fail to designate and provide to the commission in writing the community or territory assigned to a licensee.

(o) To fail or refuse to sell or offer to sell to all motor vehicle franchisees in a line make, every motor vehicle sold or offered for sale under a franchise to any motor vehicle franchisee of the same-line make, or to unreasonably require a motor vehicle dealer to pay an extra fee, purchase unreasonable advertising displays or any other materials, or to remodel, renovate, or recondition its existing facilities as a prerequisite to receiving a certain model or series of vehicles. However, the failure to deliver any such motor vehicle shall not be considered a violation of this Section if the failure is due to a lack of manufacturing capacity or to a strike or labor difficulty, a shortage of materials, a freight embargo or other cause of which the franchisor has no control. This Subparagraph shall not apply to recreational product manufacturers.

(p) To unreasonably discriminate among competing, similarly situated, same-line make dealers in the sales of vehicles, in the availability of such vehicles, in the terms of incentive programs or sales promotion plans, or in other similar programs.

(q) To terminate, cancel, or refuse to continue any franchise agreement based upon the fact that the motor vehicle dealer owns, has an investment in, participates in the management, or holds a franchise agreement for the sale or service of another make or line of new motor vehicles at a different dealership location, or intends to or has established another make or line of new motor vehicles in the same dealership facilities of the manufacturer or distributor.

(r) To demand compliance with facilities requirements that include any requirements that a motor vehicle dealer establish or maintain exclusive office, parts, service or body shop facilities, unless such requirements would be reasonable and justified by business considerations. The burden of proving that such requirements are reasonable and justified by business considerations is on the manufacturer. If the franchise agreement of the manufacturer or distributor requires the approval of the manufacturer or distributor for facility uses or modifications, the manufacturer or distributor shall approve or disapprove such a request in writing within sixty days of receipt of such request.

(s) To use any subsidiary, affiliate, or any other controlled person or entity, or to employ the services of a third party, to accomplish what would otherwise be illegal conduct under this Chapter on the part of the manufacturer or distributor.

(t) To operate a satellite warranty and repair center, to authorize a person to perform warranty repairs who is not a motor vehicle dealer, or to authorize a motor vehicle dealer to operate a satellite warranty and repair center within the community or territory of a same-line or make motor vehicle dealer. This Subparagraph shall not apply to recreational product manufacturers.

(u) To make a change in the area of responsibility described in the franchise agreement or sales and service agreement of a dealer, without the franchisor, converter, or manufacturer giving said dealer and the commission no less than sixty days prior written notice by certified or registered mail.

(v) To attempt to induce or coerce, or to induce or coerce, any motor vehicle dealer to enter into any agreement with such manufacturer, distributor, wholesaler, distributor branch or factory branch or representative thereof, or to do any other act unfair to said dealer.

(w) (i) To coerce or attempt to coerce any retail motor vehicle dealer or prospective retail motor vehicle dealer to offer to sell or sell any extended service contract or extended maintenance plan or gap product offered, sold, backed by, or sponsored by the manufacturer or distributor or affiliate or sell, assign, or transfer any retail installment sales contract or lease obtained by the dealer in connection with the sale or lease by him of motor vehicles manufactured or sold by the manufacturer or distributor, to a specified finance company or class of finance companies, leasing company or class of leasing companies, or to any other specified persons by any of the following:

(aa) By any statement, promise, or threat that the manufacturer or distributor will in any manner benefit or injure the dealer, whether the statement, suggestion, threat, or promise is express or implied or made directly or indirectly.

(bb) By any act that will benefit or injure the dealer.

(cc) By any contract, or any express or implied offer of contract, made directly or indirectly to the dealer, for handling the motor vehicle on the condition that the dealer shall offer to sell or sell any extended service contract or extended maintenance plan offered, sold, backed by, or sponsored by the manufacturer or distributor or that the dealer sell, assign, or transfer his retail installment sales contract on or lease of the vehicle, to a specified finance company or class of finance companies, leasing company or class of leasing companies, or to any other specified person.

(dd) Any such statements, threats, promises, acts, contracts, or offers of contracts, when their effect may be to lessen or eliminate competition.

(ii) Nothing contained in this Subparagraph shall prohibit a manufacturer or distributor from offering or providing incentive benefits or bonus programs to a retail motor vehicle dealer or prospective retail motor vehicle dealer who makes the voluntary decision to offer to sell or sell any extended service contract or extended maintenance plan offered, sold, backed, or sponsored by the manufacturer or distributor or to sell, assign, or transfer any retail installment sale or lease by him of motor vehicles manufactured or sold by the manufacturer or distributor to a specified finance company or leasing company.

(xi) To charge back, deny vehicle allocation, withhold payments, or take any other adverse actions against a motor vehicle dealer because of a sale of a new motor vehicle that is exported from the United States, unless it is shown that the dealer knew or reasonably should have known on the date of the sale that the new motor vehicle was to be exported. A motor vehicle dealer shall be rebuttably presumed to have no knowledge of the export if the motor vehicle is sold by the dealer to a resident of the United States who titles and registers the motor vehicle in any state within the United States.

(2) For a motor vehicle dealer, specialty vehicle dealer, recreational product dealer, used motor vehicle dealer, or a motor vehicle salesman:

(a) To require a purchaser of a vehicle, as a condition of sale and delivery thereof, to also purchase special features, appliances, accessories, or equipment not desired or requested by the purchaser; however, this prohibition shall not apply as to special features, appliances, accessories, or equipment which are permanently affixed to the vehicle.

(b) To represent and sell as a new vehicle any vehicle, the legal title of which has been transferred by a manufacturer, distributor, or dealer to an ultimate purchaser.

(c) To resort to or use any false or misleading advertisement in connection with his business as such vehicle dealer or motor vehicle salesman.

(d) To sell or offer to sell makes, models, or classifications of new vehicles for which no franchise and license to sell is held.

(e) Except as otherwise approved by the commission, to sell or offer to sell a vehicle from an unlicensed location.

(f) To deliver to a prospective purchaser a new or a used vehicle on a sale conditioned on financing, i.e., a spot delivery, except on the following terms and conditions which shall be in writing and shall be a part of the conditional sales contract or other written notification signed by the purchaser:

(i) That if the sale is not concluded by the financing of the sale to the purchaser within twenty-five days of the delivery, the sale contract shall be null and void.

(ii) That the vehicle being offered for trade-in by the purchaser shall not be sold by the dealer until the conditional sale is complete.

(iii) That there shall be no charge to the purchaser should the conditional sale not be completed, including but not limited to mileage charges or charges to refurbish the vehicle offered for trade-in. However, the purchaser shall be responsible for any and all damages to the vehicle or other vehicles damaged by the fault of the purchaser and any and all liability incurred by the purchaser during the purchaser’s custody of the vehicle to the extent provided for in R.S. 22:1296.

(iv) That if the conditional sale is not completed, the dealer shall immediately refund to the purchaser upon return of the vehicle all sums placed with the dealership as a deposit or any other purpose associated with the attempted sale of the vehicle.

(v) That the prospective purchaser shall return the vehicle to the dealership within forty-eight hours of notification by the dealer that the conditional sale will not be completed. If the prospective purchaser does not return the vehicle to the dealership within forty-eight hours of notification by the dealer, an authorized agent of the dealer shall have the right to recover the vehicle without the necessity of judicial process, provided that such recovery can be accomplished without unauthorized entry into a closed dwelling, whether locked or unlocked and without a breach of peace.

(g) To pay a fee to any person in return for the solicitation, procurement, or production by that person of prospective purchasers for new and used vehicles, except to a salesman licensed under the provisions of this Chapter.

(h) To fail to fully and completely explain each charge listed on a retail buyer’s order or vehicle invoice prior to the purchase of a vehicle.

(i) When selling a vehicle to a consumer, to assess any consumer services fees, which shall include fees for treating the interior upholstery of the vehicle, oil changes, roadside assistance, dealer inspections, or any other service offered by the dealer, without allowing the buyer to refuse such services and be exempt from payment for such services. The provisions of this Subparagraph shall not apply to dealer-added options or accessories which are permanently affixed to the vehicle.

(j) To fail to disclose to a purchaser, in writing, which components of a specialty vehicle are subject to a manufacturer’s or distributor’s warranty agreement and which components are subject to a specialty vehicle dealer’s or other warranty agreement. The specialty vehicle dealer shall identify in writing the location of the two nearest authorized manufacturer or distributor warranty service providers. School bus warranty repair work, except for engine and transmission repair work, may also be performed by repair facilities, authorized by the manufacturer or distributor, which are not school bus dealers. Further, nothing in this Chapter shall prohibit a manufacturer of school buses licensed by the Louisiana Motor Vehicle Commission from authorizing warranty and other repair or maintenance services to be performed at any location of a motor vehicle dealer licensed under this Chapter which holds a franchise from any affiliate or subsidiary of the school bus manufacturer.

(k) (i) To fail to disclose to a purchaser in writing on the sales contract, buyer’s order, or any other document that the dealer may be participating in finance charges associated with the sale.

(ii) To participate in a finance charge that would result in a difference between the buy rate and the contract rate of more than three percentage points.

(iii) The provisions of this Subparagraph shall apply only to transactions subject to the Louisiana Motor Vehicle Sales Finance Act.

(3) For a motor vehicle or recreational product lessor or motor vehicle lessor agent:

(a) To represent and sell as a new vehicle any vehicle which has been used or intended to be used and operated for leasing and rental purposes.

(b) To resort to or use any false or misleading advertising in connection with the business of leasing or renting vehicles.

(c) To lease, rent, sell, or offer to sell a vehicle from a location not licensed for such activity.

(d) To rent or lease any vehicle which has been located within this state for a period of thirty days or more, unless such vehicle has been issued a Louisiana license plate by, and all license fees and taxes have been paid to, this state.

(e) To pay a fee to any person in return for the solicitation, procurement, or production by that person of prospective lessees of vehicles, unless the person receiving the fee is a lease facilitator who holds a valid license as provided by this Chapter and a valid appointment from the motor vehicle lessor as provided by R.S. 32:1266(B)(1). The fees prohibited by this Subparagraph shall not include amounts paid to a dealer as part of the consideration for the sale or assignment of a lease or leased vehicle or other amounts paid to the dealer who transfers the title on the vehicle or assigns the lease contract to the motor vehicle lessor.

(f) To fail to fully and completely explain each charge listed on a retail buyer’s or lessee’s order or vehicle invoice or leasing agreement prior to the lease of a vehicle.

(g) When leasing a vehicle to a consumer, to assess any consumer services fees, which shall include fees for treating the interior upholstery of the vehicle, oil changes, roadside assistance, dealer inspections, or any other service offered by the motor vehicle lessor, without allowing the consumer to refuse such services and be exempt from payment for such services. The provisions of this Subparagraph shall not apply to motor vehicle lessor-added options or accessories which are permanently affixed to the vehicle.

(4) For a lease facilitator:

(a) To hold himself out to any person as a “leasing company”, “leasing agent”, “lease facilitator”, or similar title, directly or indirectly engaged in the business of a lease facilitator, or otherwise engaged in the solicitation or procurement of prospective lessees for vehicles not titled in the name of and registered to the lease facilitator, without holding a valid lease facilitator license and being in compliance with the terms of this Chapter.

(b) To sell or offer to sell a new vehicle.

(c) To accept a fee from a dealer or consumer.

(d) To sign a vehicle manufacturer’s statement of origin to a vehicle, accept an assignment of a manufacturer’s statement of origin to a vehicle, or otherwise assume any element of title to a new vehicle.

(e) To procure or solicit prospective lessees for or on behalf of any person other than a motor vehicle lessor.

(f) To act in the capacity of or engage in the business of a lease facilitator without a valid appointment from a motor vehicle lessor to act on behalf of the motor vehicle lessor in soliciting prospective lease clients or customers as provided by this Chapter.

(5) For a broker:

(a) To hold himself out to any person as a “broker”, “purchasing company”, “sales agent”, or similar title, engaged in the business of broker, or otherwise engaged in the solicitation or procurement of prospective purchasers for vehicles not titled in the name of and registered to the broker, unless the broker holds a valid broker license and is in compliance with the terms of this Chapter.

(b) To sell, or offer to sell, or display a new vehicle.

(c) To be paid a fee by a dealer.

(d) To sign a vehicle manufacturer’s statement of origin to a vehicle, accept an assignment of a manufacturer’s statement of origin to a vehicle, or otherwise assume any element of title to a new vehicle.

(e) To act in the capacity of or engage in the business of a broker without a valid license issued as provided by this Chapter and a valid appointment from a motor vehicle lessor to act on behalf of the motor vehicle lessor in soliciting prospective lease clients or customers as provided by this Chapter.

(f) To fail to execute a written brokering agreement and provide a completed copy to both of the following:

(i) Any consumer entering into the brokering agreement. The completed copy shall be provided prior to the consumer’s signing an agreement for the purchase of the vehicle described in the brokering agreement, or, prior to accepting one hundred dollars or more from that consumer, whichever comes first.

(ii) The selling dealer. The completed copy shall be provided prior to the selling dealer’s entering into a purchase agreement with the consumer at the time of delivery.

(g) To accept a purchase deposit from any consumer that exceeds two point five percent of the selling price of the vehicle described in the brokering agreement.

(h) To fail to refund any purchase money, including purchase deposits, upon demand by a consumer at any time prior to the consumer’s signing a vehicle purchase agreement with a selling dealer of the vehicle described in the brokering agreement.

(i) To fail to cancel a brokering agreement and refund, upon demand, any money paid by a consumer, including any brokerage fee, under any of the following circumstances:

(i) When the final price of the brokered vehicle exceeds the purchase price listed in the brokering agreement.

(ii) When the vehicle delivered is not as described in the brokering agreement.

(iii) When the brokering agreement expires prior to the customer’s being presented with a purchase agreement from a selling dealer arranged through the brokering dealer that contains a purchase price at or below the price listed in the brokering agreement.

(j) To act as a seller and provide brokering services, both in the same transaction.

(k) To fail to disclose to the consumer the dollar amount of any fee that the consumer is obligated to pay to the broker. This arrangement shall be confirmed in a brokering agreement.

(l) To fail to maintain, for a minimum of three years, a copy of the executed brokering agreement and other notices and documents related to each brokered transaction.

(m) To fail to advise the consumer, prior to accepting any money, that a full refund will be given if the motor vehicle ordered through the broker is not obtained for the consumer.

(6) For any person or other licensee:

(a) To modify a franchise during the term of the agreement or upon its renewal if the modification substantially and adversely affects the franchisee’s rights, obligations, investment, or return on investment without giving sixty days written notice of the proposed modification to the licensee and the commission which includes the grounds upon which the modification is based, unless the modification is required by law, court order, or the commission. Within the sixty day notice period the licensee may file with the commission a complaint for a determination whether there is good cause for permitting the proposed modification. The party seeking to modify or replace an agreement shall demonstrate by a preponderance of the evidence that there is good cause for the modification or replacement. The commission shall schedule a hearing within sixty days to decide the matter. Multiple complaints pertaining to the same proposed modifications shall be consolidated for hearing. The proposed modification may not take effect pending the determination of the matter.

(b) In making a determination of whether there is good cause for permitting a proposed modification, the commission may consider any relevant factor including:

(i) The reasons for the proposed modification.

(ii) Whether the proposed modification is applied to or affects all licensees in a nondiscriminating manner.

(iii) The degree to which the proposed modification will have a substantial and adverse effect upon the licensee’s investment or return on investment.

(iv) Whether the proposed modification is in the public interest.

(v) The degree to which the proposed modification is necessary to the orderly and profitable distribution of vehicles and other services by the licensee.

(vi) Whether the proposed modification is offset by other modifications beneficial to the licensee.

(c) The decision of the commission shall be in writing and shall contain findings of fact and a determination of whether there is good cause for permitting the proposed modification. The commission shall deliver copies of the decision to the parties personally or by registered mail.

(7) For any employee of a licensee while acting in the scope of his employment, to accept any payment, commission, fee, or compensation of any kind from any person other than the employing licensee, unless such payment is fully disclosed to and approved by the employing licensee.

B. The provisions of this Section shall not apply to a dealer, manufacturer, distributor, wholesaler, distributor branch, factory branch, or convertor of marine products, motorcycles or all-terrain vehicles, or recreational vehicles, or any officer, agent, or other representative thereof. (Acts 1999, No. 1084, § 1, eff. Aug. 15, 1999; Acts 2005, No. 121, § 1, eff. Aug. 15, 2005; Acts 2005, No. 500, § 1, eff. July 12, 2005; Acts 2007, No. 27, § 1, eff. June 27, 2007; Acts 2007, No. 170, § 1, eff. June 27, 2007; Acts 2008, No. 415, § 2, eff. Jan. 1, 2009; Acts 2008, No. 483, § 1, eff. Aug. 15, 2008; Acts 2009, No. 403, § 1, eff. July 7, 2009; Acts 2010, No. 1036, § 1, eff. Aug. 15, 2010; Acts 2011, No. 89, § 1, eff. Aug. 15, 2011; Acts 2012, No. 150, § 1, eff. Aug. 1, 2012; Acts 2012, No. 326, § 1, eff. Aug. 1, 2012.)

Editor’s Notes. — Acts 2005, No. 500, conflicts with Acts 2005, No. 121. Act No. 121 proposed to amend R.S. 32:1254(N)(3)(k)(i)(bb). However, Act No. 500 redesignated that section as R.S. 32:1261(2)(k)(ii). The redesignation by Act No. 500 did not include the changes proposed in Act No. 121. Therefore, the Louisiana State Law Institute incorporated the changes from Act 121 (substituted “percentage points” for “percent”) in the section now redesignated as R.S. 32:1261(2)(k)(ii).

LSLI 2012 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute merged R.S. 32:1261 as amended by Acts 2012, No. 150, § 1 and by Acts 2012, No. 326, § 1 to include the renumbering of (x) as amended by Acts 2012, No. 150, § 1 as (xi).

2012 Amendments. — The 2012 amendment by Act No. 150 added (1)(x).

The 2012 amendment by Act No. 326 substituted “Subparagraph (i) of this Paragraph” for “Subparagraph (i) above” in the first sentence of (A)(1)(j); deleted the (A)(6)(a)(i) designation; deleted former (A)(6)(a)(ii); and added (B).

LSLI 2011 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “giving sixty days’ written notice” for “giving sixty-day written notice” in (6)(a)(i) and (6)(a)(ii), as amended by Acts 2011, No. 89, § 1.

2011 Amendments. — The 2011 amendment by No. 89 added the (6)(a)(i) designation; in (6)(a)(i), added “which includes the grounds upon which the modification is based,” substituted “unless the modification is” for “unless the modifications are” and “agreement shall demonstrate” for “agreement must demonstrate”; and added (6)(a)(ii).

2010 Amendments. — The 2010 amendment by No. 1036 deleted “or specialty vehicle dealer” following “any licensee” in the introductory language of (1)(a); added “recreational product” or variants in (1)(a)(i), (1)(k)(i), introductory language of (2) and introductory language of (3); substituted “licensee” for “duly licensed motor vehicle dealer” or variants in (1)(b), (1)(d), (1)(e), (1)(g) through (1)(i), introductory language of (1)(k)(i), (1)(k)(ii) and (1)(n); deleted “new motor” preceding “vehicles” or variants in (1)(b), (1)(e), (1)(h), (2)(a) through (2)(g), (2)(i), (3)(a) through (3)(g), (4)(a), (4)(b), (4)(d), (5)(a), (5)(b), and (5)(d); added the last sentence of (1)(d); and made stylistic changes.

2009 Amendments. — The 2009 amendment by No. 403 substituted “licensee” for “motor vehicle dealer” in the introductory language of (1)(a); deleted “or to require any controversy between a dealer and a manufacturer to be referred to any person or entity other than the commission, or duly constituted courts of this state or the United States, if such referral would be binding upon the dealer” following “or other representative thereof” in (1)(a)(iv); in (1)(a)(v), added “release, assignment, novation, estoppel,” substituted “or to require any controversy between a dealer and a manufacturer to be referred to any person or entity other than the commission, or duly constituted courts of this state or the United States, if such referral would be binding upon the dealer” for “or prevent a new motor vehicle dealer from bringing an action in a particular forum otherwise available under law” and deleted “agreements, and waivers” following “instruments”; added the last sentence of (1)(o); substituted “or intends to or has established” for “or has established prior to May 1, 1999”; added the last sentence of (1)(t); added “and the commission” in (6)(a); and added (7).

2008 Amendments. — Acts 2008, No. 483, § 1, effective August 15, 2008, added the last two sentences in (2)(j).

2007 Amendments. — Acts 2007, No. 27, § 1, effective June 18, 2007, in (2)(f)(iii), inserted “and all” preceding “damages,” and substituted “or other vehicles damaged by the fault of the purchaser and any and all liability incurred by the purchaser during the purchaser’s custody” for “occurring during the purchaser’s custody.”

Acts 2007, No. 170, § 1, effective June 27, 2007, added (1)(w).

2005 Amendments. — Acts 2005, No. 121, § 1, effective August 15, 2005, substituted “percentage points” for “percent” in R.S. 32:1254(N)(3)(k)(i)(bb). That section was redesignated by Acts 2005, No. 500, as R.S. 32:1261(2)(k)(ii).

Acts 2005, No. 500, § 1, effective July 12, 2005, along with new language, present 32:1261 contains former R.S. 32:1254 (N)(3)-(T)(2)(b). Former R.S. 32:1261 was redesignated as R.S. 32:1265.

Quoted Statutory Material. — Acts 2009, No. 403, § 3, provides that “If any provision or item of this Act, or the application thereof, is held invalid, such invalidity shall not affect other provisions, items, or applications of the act which can be given effect without the invalid provision, item, or application and to this end the provisions of this Act are hereby declared severable.”

Acts 2007, No. 27, § 2, provides that “This Act is interpretive and shall apply to any liability trust fund arrangement covered by the provisions of this Act which is in existence on or prior to the effective date of this Act.”

Acts 2005, No. 500, § 2, provides that “the provisions of this Act are interpretive, procedural, and remedial and shall be applied retroactively.”

CROSS REFERENCES

Louisiana Law. — Succession; right of first refusal, see La. R.S. 32:1267.
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COMMERCIAL LAW (UCC)

• Sales (Article 2)

•• Remedies

••• General Overview. — Where the dealership from which a buyer purchased a vehicle was unable to obtain financing for the buyer through the dealership’s primary lender, and sought to recover the vehicle pursuant to former La. Rev. Stat. Ann. § 32:1254(N)(3)(f) (now La. Rev. Stat. Ann. § 32:1261(2)(f)), the trial judge improperly ordered the buyer to surrender possession of the vehicle to the dealership; there was no proper foundation for the judgment where the trial judge reviewed documents attached to the rule to show cause that were not introduced as evidence in accordance with La. Rev. Stat. Ann. § 13:3723. Ray Brandt Nissan, Inc. v. Gurvich, 726 So. 2d 474, 1999 La. App. LEXIS 133 (Jan. 26, 1999).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Fraud

••• Fraud Against the Government

•••• False Statements

••••• General Overview. — Where a car dealer-operator was not responsible for a newspaper error in its advertisement of an interest rate on a four-year car loan, the dealer-operator could not be fined for a violation of former La. Rev. Stat. Ann. § 32:1254(N)(3)(c) (now La. Rev. Stat. Ann. § 32:1261(2)(c)). Billy Navarre Chevrolet, Inc. v. Executive Director, Louisiana Motor Vehicle Com., 571 So. 2d 223, 1990 La. App. LEXIS 2884 (Dec. 12, 1990).

EVIDENCE

• Procedural Considerations

•• General Overview. — Where the dealership from which a buyer purchased a vehicle was unable to obtain financing for the buyer through the dealership’s primary lender, and sought to recover the vehicle pursuant to former La. Rev. Stat. Ann. § 32:1254(N)(3)(f) (now La. Rev. Stat. Ann. § 32:1261(2)(f)), the trial judge improperly ordered the buyer to surrender possession of the vehicle to the dealership; there was no proper foundation for the judgment where the trial judge reviewed documents attached to the rule to show cause that were not introduced as evidence in accordance with La. Rev. Stat. Ann. § 13:3723. Ray Brandt Nissan, Inc. v. Gurvich, 726 So. 2d 474, 1999 La. App. LEXIS 133 (Jan. 26, 1999).

GOVERNMENTS

• Legislation

•• Effect & Operation

••• Prospective Operation. — Former La. Rev. Stat. Ann. § 32:1254(S) (now La. Rev. Stat. Ann. § 32:1261), did not apply to a contract between a car manufacturer and a car dealer which had been entered into in 1989 because the statute had been enacted in 1993 and revised in 1999, and it was silent on retroactivity; when the legislature is silent as to the application of a substantive statute, the statute can only be applied prospectively. Nissan N. Am., Inc. v. Royal Nissan, Inc., 794 So. 2d 45, 2001 La. App. LEXIS 1341 (May 30, 2001).

TORTS

• Business Torts

•• Fraud & Misrepresentation

••• General Overview. — Under former La. Rev. Stat. Ann. § 32:1254 (now La. Rev. Stat. Ann. § 32:1261) an automobile dealer was liable for damages incurred by a purchaser when the dealer represented a demonstrator vehicle as new. Albert Switzer & Associates, Inc. v. Dixie Buick, Inc., 265 So. 2d 313, 1972 La. App. LEXIS 5807 (June 20, 1972).

§ 1261.1. Indemnification of franchised dealers.

A. Notwithstanding the terms of any franchise agreement, each manufacturer or converter shall indemnify and hold harmless its franchised dealers against any judgment for damages, including but not limited to court costs and reasonable attorney fees of the dealer, arising out of complaints, claims, or lawsuits including but not limited to strict liability, negligence, misrepresentation, express or implied warranty, or rescission of sale to the extent that the judgment arises out of alleged defective or negligent manufacture, assembly, or design of motor vehicles, speciality vehicle, recreational product, parts, or accessories, or other functions by the manufacturer of converter, which are beyond the control of the dealer.

B. The provisions of this Section shall not apply to a franchised recreational vehicle dealer, marine dealer, or motorcycle or all-terrain vehicle dealer. (Acts 2009, No. 403, § 1, eff. July 7, 2009; Acts 2010, No. 1036, § 1, eff. Aug. 15, 2010; Acts 2012, No. 326, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 326 added (B).

2010 Amendments. — The 2010 amendment by No. 1036 added “specialty vehicle, recreational product.”

Quoted Statutory Material. — Acts 2009, No. 403, § 3, provides that “If any provision or item of this Act, or the application thereof, is held invalid, such invalidity shall not affect other provisions, items, or applications of the act which can be given effect without the invalid provision, item, or application and to this end the provisions of this Act are hereby declared severable.”

§ 1261.2. Payment to dealers; penalties.

It shall be a violation of this Chapter for a motor vehicle manufacturer, distributor, wholesaler, distributor branch, factory branch, officer, agent or other representative thereof, to fail to pay a dealer all monies due the dealer, except manufacturer hold-back amounts, within thirty days of the date of completion of the transactions or submissions of the claims giving rise to the payments to the dealers. Failure to make payments shall subject the manufacturer, distributor, wholesaler, distribution branch, factory branch, officer, agent, or other representative thereof, to a penalty of the one and one-half percent interest per month, or fraction thereof, until sums due the dealer are fully paid. (Acts 2009, No. 403, § 1, eff. July 7, 2009.)

Quoted Statutory Material. — Acts 2009, No. 403, § 3, provides that “If any provision or item of this Act, or the application thereof, is held invalid, such invalidity shall not affect other provisions, items, or applications of the act which can be given effect without the invalid provision, item, or application and to this end the provisions of this Act are hereby declared severable.”

§ 1262. Warranty; compensation; audits of dealer records.

A. (1) It shall be a violation of this Chapter for a manufacturer, a distributor, a wholesaler, distributor branch or factory branch, or officer, agent or other representative thereof to fail to adequately and fairly compensate its dealers for labor, parts, and other expenses incurred by such dealer to perform under and comply with a manufacturer’s or a distributor’s warranty agreement.

(2) In no event shall any manufacturer or distributor pay its dealers at a price or rate for warranty work that is less than that charged by the dealer to the retail customers of the dealer for nonwarranty work of like kind.

(3) Warranty work includes parts and labor performed.

(4) All claims made by the dealer for compensation under this Subsection shall be paid within thirty days after approval and shall be approved or disapproved within thirty days after receipt. When any claim is disapproved, the dealer shall be notified in writing of the grounds for disapproval.

(5) The obligations in this Subsection as they relate to recreational products may be modified by contract.

B. (1) Notwithstanding the terms of any franchise agreement, warranty, and sales incentive, audits of dealer records may be conducted by the manufacturer, distributor, distributor branch, or factory branch. Any audit for warranty parts or service compensation shall be for the twelve-month period immediately following the date of the payment of the claim by the manufacturer or distributor. However, a dealer shall not be held liable by virtue of an audit for failure to retain parts for a period in excess of six months. Any audit for sales incentives, service incentives, rebates, or other forms of incentive compensation shall only be for the twelve-month period immediately following the date of the final payment to the dealer under a promotion, event, program, or activity. In no event shall the manufacturer, distributor, distributor branch, or factory branch fail to allow the dealer to make corrections to the sales data in less than one hundred twenty days from the program period. Additionally, no penalty other than amounts advanced on a vehicle reported incorrectly shall be due in connection with the audit. With respect to vehicles sold during the time period subject to the audit, but submitted incorrectly to the manufacturer, distributor, or wholesale distributor branch or factory branch, the dealer shall be charged back for the amount reported incorrectly and credited with the amount due, if anything, on the actual sale date.

(2) No claim which has been approved and paid may be charged back to the dealer unless it can be shown that one or all of the following applies:

(a) The claim was false or fraudulent.

(b) The repairs were not properly made.

(c) The repairs were unnecessary to correct the defective condition under generally accepted standards of workmanship.

(d) The dealer failed to reasonably substantiate the repair in accordance with reasonable written requirements of the manufacturer or distributor, if the dealer was notified of the requirements prior to the time the claim arose and if the requirements were in effect at the time the claim arose.

(3) A manufacturer or distributor shall not deny a claim solely based on a dealer’s incidental failure to comply with a specific claim processing requirement, or a clerical error, or other administrative technicality.

(4) (a) A dealer shall not be charged back on a claim when a dealer performs a repair covered by the manufacturer’s or distributor’s warranty, and the dealer reasonably demonstrates that the repair resolved the condition which the customer presented for resolution, and the dealer documents what has been repaired and the process utilized to accomplish the repair.

(b) The provisions of Subparagraph (a) of this Paragraph shall not apply to recreational products dealers.

(5) Limitations on warranty parts or service compensation, sales incentive audits, rebates, or other forms of incentive compensation, chargebacks for warranty parts or service compensation, and service incentives and chargebacks for sales compensation only shall not be effective in the case of intentionally false or fraudulent claims.

(6) It shall be deemed an unfair act pursuant to this Chapter to audit a dealer more frequently than two sales-related and two service-related audits in a twelve-month period. Nothing in this Subsection shall limit a manufacturer’s or distributor’s ability to perform routine claim reviews in the normal course of business.

(7) No claim may be rejected as late if it has been submitted within sixty days of the date the repair order was written.

C. The provisions of this Section shall not apply to a dealer, manufacturer, distributor, wholesaler, distributor branch, or factory branch of marine products, motorcycles or all-terrain vehicles, or recreational vehicles, or any officer, agent, or other representative thereof. (Acts 2005, No. 500, § 1, eff. July 12, 2005; Acts 2008, No. 233, § 1, eff. Aug. 15, 2008; Acts 2009, No. 403, § 1, eff. July 7, 2009; Acts 2010, No. 1036, § 1, eff. Aug. 15, 2010; Acts 2011, No. 89, § 1, eff. Aug. 15, 2011; Acts 2012, No. 326, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 326 added (C).

2011 Amendments. — The 2011 amendment by No. 89 substituted “the final payment to the dealer under a promotion, event, program, or activity” for “the close of the promotion, event, program, or activity” in (B)(1); added (B)(4), (B)(6) and (B)(7); redesignated former (B)(4) as (B)(5); and made a stylistic change.

2010 Amendments. — The 2010 amendment by No. 1036 deleted “of motor vehicles” following “manufacturer” in (A)(1); and deleted “motor vehicle” preceding “dealer’s” in (B)(3).

2009 Amendments. — The 2009 amendment by No. 403 added (A)(5) and made a stylistic change.

2008 Amendments. — Acts 2008, No. 233, § 1, effective August 15, 2008, added the last three sentences in (B)(1).

2005 Amendments. — Acts 2005, No. 500, § 1, effective July 12, 2005, rewrote the text; along with new language, R.S. 32:1262 contains former 32:1254.1.

2004 Amendments. — Acts 2004, No. 250, § 1, effective August 15, 2004, added (D).

2001 Amendments. — Acts 2001, No. 1054, § 1, effective August 15, 2001, substituted “be for the twelve-month period immediately following the date of the close of the promotion, event, program, or activity” for “be for the eighteen-month period immediately following the date of the payment of the claim by the manufacturer or distributor” in (A); substituted “not properly made, or the repairs were unnecessary” for “were not properly made or were unnecessary” in (B); substituted “requirement, or a clerical error, or other” for “requirement that results in a clerical error or other” in (C).

Quoted Statutory Material. — Acts 2009, No. 403, § 3, provides that “If any provision or item of this Act, or the application thereof, is held invalid, such invalidity shall not affect other provisions, items, or applications of the act which can be given effect without the invalid provision, item, or application and to this end the provisions of this Act are hereby declared severable.”

Acts 2005, No. 500, § 2, provides that “the provisions of this Act are interpretive, procedural, and remedial and shall be applied retroactively.”

§ 1263. Motor vehicle repairs.

A. Suppliers of mechanical repairs and services for any vehicle subject to regulation pursuant to this Chapter shall provide each consumer with an itemized bill indicating repairs and services performed, parts replaced, or materials used, the total labor charge, and the identity of the mechanic, repairman, or supplier who performed the work. However, nothing in this Section shall prohibit a supplier of mechanical repairs and services from charging a service fee for the use of shop supplies such as rags, fender covers, small amounts of fluid, or other items which are not itemized, provided that such fee does not exceed five percent of the total invoice for mechanical repairs or thirty-five dollars, whichever is less.

B. The provisions of this Section shall not apply to suppliers of mechanical repairs and services for any recreational vehicle subject to regulation of this Chapter. (Added by Acts 2004, No. 670, § 1, eff. Aug. 15, 2004; Amended by Acts 2005, No. 500, § 1, eff. July 12, 2005; Acts 2010, No. 1036, § 1, eff. Aug. 15, 2010; Acts 2012, No. 326, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 326 added (B).

2010 Amendments. — The 2010 amendment by No. 1036 substituted “any vehicle subject to regulation pursuant to this Chapter” for “motor vehicles.”

2005 Amendments. — Acts 2005, No. 500, § 1, effective July 12, 2005, redesignated former 32:1254.2 as 32:1263.

Quoted Statutory Material. — Acts 2005, No. 500, § 2, provides that “the provisions of this Act are interpretive, procedural, and remedial and shall be applied retroactively.”

§ 1264. Damage disclosure.

A. Whenever a new vehicle subject to regulation pursuant to this Chapter is sold to any person, the seller shall notify the purchaser of any body damage or mechanical damage which the vehicle has sustained that exceeds six percent of the manufacturer’s suggested retail price or, in the case of recreational vehicles, six percent of the manufacturer’s wholesale price. Such notice shall be in writing and a copy thereof shall be delivered to the purchaser prior to or simultaneous with transfer of the vehicle title.

B. Replacement of a new recreational vehicle’s instrument panels, appliances, furniture, cabinetry, televisions, audio equipment, or similar residential components shall not be deemed “damage” pursuant to this Section if such items are replaced with original manufacturers’ parts and materials.

C. This Section shall apply to all instances of vehicular body or mechanical damage to vehicles and to all actions involving such damage, notwithstanding the application of other codal, statutory, or regulatory provisions, including but not limited to Civil Code Articles 2520 et seq.

D. The provisions of this Section shall not apply to marine products, motorcycle or all-terrain vehicles, or recreational vehicles. (Added by Acts 1989, No. 153, § 1; Amended by Acts 2005, No. 500, § 1, eff. July 12, 2005; Acts 2010, No. 1036, § 1, eff. Aug. 15, 2010; Acts 2012, No. 326, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 326 added (D).

2010 Amendments. — The 2010 amendment by No. 1036, in (A), substituted “vehicle subject to regulation pursuant to this Chapter” for “motor vehicle” and added “or, in the case of recreational vehicles, six percent of the manufacturer’s wholesale price”; added (B); redesignated former (B) as (C); and deleted “new motor” preceding “vehicles” in (C).

2005 Amendments. — Acts 2005, No. 500, § 1, effective July 12, 2005, redesignated former 32:1260 as 32:1264.

Quoted Statutory Material. — Acts 2005, No. 500, § 2, provides that “the provisions of this Act are interpretive, procedural, and remedial and shall be applied retroactively.”
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ANTITRUST & TRADE LAW

• Consumer Protection

•• Vehicle Warranties

••• General Overview. — Former La. Rev. Stat. Ann. § 32:1260 (now La. Rev. Stat. Ann. § 32:1264) establishes an affirmative duty of an automobile dealer to disclose damage to a prospective buyer on penalty originally of criminal prosecution, and now of civil penalty and de-licensing. Morrison v. Allstar Dodge, Inc., 792 So. 2d 9, 2001 La. App. LEXIS 959 (May 11, 2001), writ denied by La. 2001-2129, 800 So. 2d 878, 2001 La. LEXIS 3734 (La. Nov. 2, 2001).

Former La. Rev. Stat. Ann. § 32:1260 (now La. Rev. Stat. Ann. § 32:1264), relating to a seller’s obligation to notify a prospective purchaser of damages sustained by a new and unused motor vehicle, does not govern the issue of good faith disclosure in a contract of sale. Morrison v. Allstar Dodge, Inc., 792 So. 2d 9, 2001 La. App. LEXIS 959 (May 11, 2001), writ denied by La. 2001-2129, 800 So. 2d 878, 2001 La. LEXIS 3734 (La. Nov. 2, 2001).

CIVIL PROCEDURE

• Appeals

•• Standards of Review

••• General Overview. — Trial court, in the purchasers’ redhibition action concerning the sale of an allegedly defective vehicle, did not err in allowing a seller to introduce evidence relevant only to its compliance with former La. Rev. Stat. Ann. § 32:1260 (now La. Rev. Stat. Ann. § 32:1264), relating to a seller’s obligation to notify a prospective purchaser of damages (of a particular extent) sustained by a new and unused motor vehicle. Morrison v. Allstar Dodge, Inc., 792 So. 2d 9, 2001 La. App. LEXIS 959 (May 11, 2001), writ denied by La. 2001-2129, 800 So. 2d 878, 2001 La. LEXIS 3734 (La. Nov. 2, 2001).

CONTRACTS LAW

• Remedies

•• Rescission & Redhibition

••• General Overview. — Former La. Rev. Stat. Ann. § 32:1260 (now La. Rev. Stat. Ann. § 32:1264), relating to a seller’s obligation to notify a prospective purchaser of damages sustained by a new and unused motor vehicle, is not applicable in a claim for redhibition. Morrison v. Allstar Dodge, Inc., 792 So. 2d 9, 2001 La. App. LEXIS 959 (May 11, 2001), writ denied by La. 2001-2129, 800 So. 2d 878, 2001 La. LEXIS 3734 (La. Nov. 2, 2001).

Former La. Rev. Stat. Ann. § 32:1260 (now La. Rev. Stat. Ann. § 32:1264), relating to a seller’s obligation to notify a prospective purchaser of damages sustained by a new and unused motor vehicle, does not affect the seller’s duty to disclose in considering whether a sale may be rescinded for redhibitory defects. Morrison v. Allstar Dodge, Inc., 792 So. 2d 9, 2001 La. App. LEXIS 959 (May 11, 2001), writ denied by La. 2001-2129, 800 So. 2d 878, 2001 La. LEXIS 3734 (La. Nov. 2, 2001).

Trial court, in the purchasers’ redhibition action concerning the sale of an allegedly defective vehicle, did not err in allowing a seller to introduce evidence relevant only to its compliance with former La. Rev. Stat. Ann. § 32:1260 (now La. Rev. Stat. Ann. § 32:1264), relating to a seller’s obligation to notify a prospective purchaser of damages (of a particular extent) sustained by a new and unused motor vehicle. Morrison v. Allstar Dodge, Inc., 792 So. 2d 9, 2001 La. App. LEXIS 959 (May 11, 2001), writ denied by La. 2001-2129, 800 So. 2d 878, 2001 La. LEXIS 3734 (La. Nov. 2, 2001).

TORTS

• Business Torts

•• Unfair Business Practices

••• General Overview. — Where the cost of repairing a vehicle that had suffered a dented hood en route to a car dealership exceeded six percent of its retail price, former La. Rev. Stat. Ann. § 32:1260 (now La. Rev. Stat. Ann. § 32:1264) applied, and the dealer had a duty to make a damage disclosure to the purchaser before sale. Jeter v. M & M Dodge, 634 So. 2d 1383, 1994 La. App. LEXIS 540 (Mar. 2, 1994).

§ 1264.1. Notice regarding recalls.

It shall be a violation of this Chapter for a motor vehicle dealer to sell a new motor vehicle without first supplying a prospective buyer with the following notice: “A new motor vehicle may have been subject to a National Highway Traffic Safety Administration required recall which would be repaired in accordance with manufacturer standards approved by the National Highway Traffic Safety Administration. If such a repair is a concern before you purchase, please ask for a copy of the recall notice, if applicable, to the vehicle being sold.” This notice shall be included on the buyer’s order in a box and in bold print which is signed by the buyer and the seller or his representative next to the box. If the buyer requests the recall notice, the recall notice shall be included in the sales transaction. If the selling dealer performed the repair, the documents supporting the repair shall also be included in the sales transaction. (Acts 2010, No. 1046, § 1, eff. Aug. 15, 2010.)

§ 1265. Sale of water-damaged vehicles.

A. No person shall sell, transfer, or convey any new or used motor vehicle or recreational product to any person without notifying the buyer or receiver of the motor vehicle or recreational product in writing of the extent of any water damage from flooding which occurred to the motor vehicle or recreational product prior to the transaction.

B. If a sale, transfer, or conveyance of a new or used motor vehicle or recreational product occurs in violation of Subsection A of this Section, the person receiving ownership and title to the motor vehicle or recreational product who is not otherwise aware of the damage at the time of the transaction may bring an action to set aside the transaction within one year from the date of the transaction and receive all monies or other property given as consideration for the vehicle less a reasonable assessment for miles driven.

C. For the purposes of this Section, a “water-damaged vehicle” means any motor vehicle or recreational product whose power train, computer, or electrical system has been damaged by flooding. (Added by Acts 1999, No. 1084, § 1, eff. Aug. 15, 1999; Amended by Acts 2005, No. 500, § 1, eff. July 12, 2005; Acts 2009, No. 403, § 1, eff. July 7, 2009.)

2009 Amendments. — The 2009 amendment by No. 403 substituted “motor vehicle or recreational product” for “motor vehicle” in (A), (B) and (C); substituted “motor vehicle or recreational product” for “vehicle” twice in (A) and in (B); and added “of this Section” in (B).

2005 Amendments. — Acts 2005, No. 500, § 1, effective July 12, 2005, redesignated former 32:1261 as 32:1265; inserted “new or” preceding “motor vehicle” throughout the section; and in (A), deleted “used motor vehicle dealer, nor any” from the beginning, and deleted “or entity” preceding “shall sell, transfer.”

Quoted Statutory Material. — Acts 2009, No. 403, § 3, provides that “If any provision or item of this Act, or the application thereof, is held invalid, such invalidity shall not affect other provisions, items, or applications of the act which can be given effect without the invalid provision, item, or application and to this end the provisions of this Act are hereby declared severable.”

Acts 2005, No. 500, § 2, provides that “the provisions of this Act are interpretive, procedural, and remedial and shall be applied retroactively.”

§ 1266. Motor vehicle lessors; appointment of motor vehicle lease facilitators.

A. (1) Except as otherwise provided by this Chapter, a motor vehicle lessor franchisor may not terminate a franchise prior to the expiration of its term, except for good cause. Good cause shall include but not be limited to the failure of the franchisee to comply with any lawful requirement of the franchise, after being given notice thereof, and a reasonable opportunity, which in no event need be more than thirty days, to cure the failure. Nothing herein shall permit the cancellation of a franchise solely for failure to meet performance standards based on a survey of sales penetration in a regional, national, territorial, or other geographic area.

(2) If during the period in which the franchise granted by a motor vehicle lessor franchisor is in effect, there occurs any of the following events, which is relevant to the franchise, immediate notice of termination without opportunity to cure shall be reasonable:

(a) The franchisee abandons the franchise by failing to operate the business for five consecutive days during which the franchisee is required to operate the business under the terms of the franchise, unless such failure to operate is due to fire, flood, or storms beyond the franchisee’s control.

(b) The motor vehicle lessor franchisor and the franchisee agree in writing to terminate the franchise.

(c) The franchisee fails, for a period of ten days following notification of noncompliance, to comply with any federal, state, or local law or regulation applicable to the operation of the franchise.

(d) The franchised business or business premises of the franchise is seized, taken over, or foreclosed on by a creditor, lienholder, or lessor, provided that a final judgment against the franchisee remains unsatisfied for thirty days, unless an appeal bond has been filed.

(e) The franchisee fails to pay any franchise fees or other amounts due to the franchisor within ten days of receiving written notice that such fees are overdue.

(3) (a) No motor vehicle lessor franchisor shall fail to renew a franchise unless the franchisor provides the following:

(i) Written notice to the franchisee at least one hundred eighty days prior to his intention not to renew.

(ii) The franchisee with an opportunity to sell his business, during the one hundred eighty days prior to the expiration of the franchise, to a purchaser meeting the franchisor’s then current requirements for granting new franchises, or if not granting a significant number of new franchises, then the current requirements for granting renewal franchises.

(iii) That the refusal not to renew is not for the purpose of converting the franchisee’s business premises to operation by employees or agents of the franchisor for such franchisor’s own account, provided that nothing in this Section shall prohibit a franchisor from exercising a right of first refusal to purchase a franchisee’s business.

(iv) That upon expiration of the franchise, the franchisor agrees not to seek to enforce any covenant of the unrenewed franchisee not to compete with the franchisor or franchisees of the franchisor.

(b) Termination of a franchise shall be permitted pursuant to Paragraphs (1) and (2) of this Subsection, or if the franchisee and the franchisor agree not to renew the franchise.

B. (1) A motor vehicle lessor may appoint one or more lease facilitators licensed pursuant to the terms of this Chapter to represent the motor vehicle lessor in obtaining prospective lease customers. An appointment complies with the requirements of this Subsection if it is in writing, discloses its terms, and otherwise complies with the rules of the commission.

(2) In a lease contract or agreement between a motor vehicle lessor and a lessee solicited, procured, or produced by a lease facilitator, the motor vehicle lessor shall disclose to the lessee that a fee was paid, or will be paid to the lease facilitator for the solicitation, procurement, or production of the lessee or the lease. The motor vehicle lessor shall include the disclosure required by this Paragraph in a prominent position in one or both of the following manners:

(a) On the face of the written memorandum of the lease, contract, or agreement.

(b) On a separate instrument signed by the lessee at the same time as the signing of the lease contract or agreement.

C. (1) Except as otherwise provided by this Section, a lease facilitator may accept a fee for procuring a vehicle lessee or prospective vehicle lessee for or on behalf of a lessor.

(2) Nothing in this Section shall limit the ability of a lease facilitator to accept an appointment from more than one lessor.

(3) Nothing in this Section shall prohibit a lease facilitator from representing a lessor or lessee in the acquisition of a motor vehicle for the purpose of leasing the vehicle to another person. (Acts 2005, No. 500, § 1, eff. July 12, 2005.)

2005 Amendments. — Acts 2005, No. 500, § 1, effective July 12, 2005, enacted R.S. 32:1266, the text of which contains former R.S. 32:1254(U)-(X).

Quoted Statutory Material. — Acts 2005, No. 500, § 2, provides that “the provisions of this Act are interpretive, procedural, and remedial and shall be applied retroactively.”

CROSS REFERENCES

Louisiana Law. — Unauthorized acts, see La. R.S. 32:1261.

§ 1267. Succession; right of first refusal.

A. (1) The terms of the franchise notwithstanding, any dealer may appoint by will, or other written instrument, a designated successor to succeed in the ownership interest of the dealer in the dealership upon the death or incapacity of the dealer.

(2) Unless good cause exists for refusal to honor the succession on the part of the manufacturer or distributor, any designated successor of a deceased or incapacitated dealer of a dealership may succeed to the ownership of the dealership under the existing franchise if:

(i) The designated successor gives the manufacturer or distributor written notice of his or her intention to succeed to the ownership of the dealer within sixty days of the dealer’s death or incapacity.

(ii) The designated successor agrees to be bound by all the terms and conditions of the franchise.

(3) The manufacturer or distributor may request, and the designated successor shall provide, promptly upon such request, personal and financial data reasonably necessary to determine whether the succession should be honored.

(4) If a manufacturer or distributor believes that good cause exists for refusing to honor the succession of a deceased or incapacitated dealer, the manufacturer or distributor may, not more than sixty days following receipt of notice of the designated successor’s intent to succeed and receipt of such personal or financial data, serve upon the designated successor notice of its refusal to honor the succession and of its intent to discontinue the existing franchise with the dealer not earlier than six months from the date such notice is served.

(5) The notice must state the specific grounds for the refusal to honor the succession.

(6) If notice of refusal and discontinuance is not timely served upon the designated successor, the franchise shall continue in effect subject to termination only as otherwise permitted by this Chapter.

(7) In determining whether good cause for the refusal to honor the succession exists, the manufacturer or distributor has the burden of proving that the designated successor is not of good moral character or does not otherwise meet the manufacturer’s or distributor’s reasonable standards as a franchisee.

(8) If a manufacturer or distributor refuses to honor the succession to the ownership interest of a deceased or incapacitated owner for good cause, then and in such event:

(i) The manufacturer or distributor shall allow the designated successor a reasonable period of time which shall not be less than six months in which to consummate a sale of the dealership. Any such sale shall be subject to R.S. 32:1261(1)(d).

(ii) Upon termination of the franchise pursuant to such refusal, the provisions of R.S. 32:1268 shall apply.

B. In the event of a proposed sale or transfer of a dealership and if the franchise agreement has a right of first refusal in favor of the manufacturer or distributor, then, notwithstanding the terms of the franchise agreement, the manufacturer or distributor shall be permitted to exercise a right of first refusal to acquire the motor vehicle dealer’s assets or ownership if all of the following requirements are met:

(1) In order to exercise its right of first refusal, the manufacturer or distributor shall notify the motor vehicle dealer in writing within sixty days of his receipt of the completed proposal for the proposed sale or transfer and all related agreements.

(2) The applicability of R.S. 32:1261(1)(l) shall not be expanded or changed.

(3) The exercise of the right of first refusal will result in the dealer receiving the same or greater consideration as he has contracted to receive in connection with the proposed change of ownership or transfer.

(4) The proposed sale or transfer of the dealership’s assets does not involve the transfer or sale to a member or members of the family of one or more dealers, or to a qualified manager with at least two years management experience at the dealership of one or more of these dealers, or to a partnership or corporation controlled by such persons.

(5) (a) The manufacturer or distributor agrees to pay the reasonable expenses, including attorney fees which do not exceed the usual, customary, and reasonable fees charged for similar work done for other clients, incurred by the proposed owner or transferee prior to the manufacturer’s or distributor’s exercise of its right of first refusal in negotiating and implementing the contract for the proposed sale or transfer of the dealership or dealership assets. Such expenses and attorney fees shall be paid to the proposed new owner or transferee at the time of closing of the sale or transfer for which the manufacturer or distributor exercised its right of first refusal.

(b) No payment of such expenses and attorney fees shall be required if the new owner or transferee has not submitted or caused to be submitted an accounting of those expenses within thirty days of the dealer’s receipt of the manufacturer’s or distributor’s written request for such an accounting. A manufacturer or distributor may request such accounting before exercising his right of first refusal.

(6) The dealer shall not have any liability to any person as a result of a manufacturer’s exercising its right of first refusal and the manufacturer or distributor shall assume the defense of the selling dealer for any claim by the proposed owner or transferee arising from the exercise of the right of first refusal.

C. The provisions of this Section shall not apply to the succession of any marine dealer, motorcycle or all-terrain vehicle, or recreational vehicle. (Acts 2005, No. 500, § 1, eff. July 12, 2005; Acts 2012, No. 326, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 326 added (C).

2005 Amendments. — Acts 2005, No. 500, § 1, effective July 12, 2005, inserted entirely new text into R.S. 32:1267 and redesignated former R.S. 32:1267 as R.S. 32:1268.

Quoted Statutory Material. — Acts 2005, No. 500, § 2, provides that “the provisions of this Act are interpretive, procedural, and remedial and shall be applied retroactively.”

§ 1268. Requirements upon termination; penalty; indemnity.

A. (1) In the event the licensee ceases to engage in the business of being a motor vehicle, recreational products, or specialty vehicle dealer, or ceases to sell a particular make of motor vehicle, recreational product, or specialty vehicle and after notice to the manufacturer, converter, distributor, or representative by certified mail or commercial delivery service with verification of receipt, within thirty days of the receipt of the notice by the manufacturer, converter, distributor, or representative, the manufacturer, converter, distributor, or representative shall repurchase:

(a) All new motor vehicles, recreational products, and specialty vehicles of the current and last prior model year delivered to the licensee and parts on hand purchased in the ordinary course of business that have not been damaged or substantially altered to the prejudice of the manufacturer while in the possession of the licensee. As to recreational products dealers, the repurchase of parts shall be limited to those listed in the manufacturer’s price book. The motor vehicles, recreational products, and specialty vehicles and parts shall be repurchased at the cost to the licensee which shall include without limitation freight and advertising costs, less all allowances paid to the dealer, except that new automobiles shall be purchased on the schedule as follows:

(i) Vehicles with 0-1,000 miles at the cost to the licensee.

(ii) Vehicles with 1,001-6,000 miles at the cost to the licensee reduced by the net discount value of each mile in excess of 1,000 miles, where “net discount value” is determined according to the following formula: cost to the licensee multiplied by total mileage in excess of 1,000 miles divided by 100,000, and where “net cost” equals the dealer cost plus any charges by the manufacturer, distributor, or representative for distribution, delivery, advertising, and taxes, less all allowances paid to the dealer by the manufacturer, distributor, or representative for new, unsold, undamaged, and complete motor vehicles.

(iii) Vehicles with 6,001 miles or over — no obligation to repurchase.

(iv) Any mileage recorded by a manufacturer in distributing a motor vehicle to a motor vehicle dealer shall not be included in the calculation as provided in this Subparagraph.

(b) At fair market value, each undamaged sign owned by the dealer which bears a trademark or trade name used or claimed by the manufacturer, converter, distributor, or representative if the sign was purchased from or purchased at the request of the manufacturer, distributor, or representative. Fair market value shall be no less than cost of acquisition of the sign by the dealer.

(c) At fair market value, all special tools and automotive service equipment owned by the dealer which were recommended in writing and designated as special tools and equipment and purchased in the ordinary course of business from or at the request of the manufacturer, converter, distributor, or representative, if the tools and equipment are in usable and good condition except for reasonable wear and tear. Fair market value shall be no less than cost of acquisition of special tools and automotive service equipment by the dealer.

(d) The manufacturer, converter, distributor, or representative shall pay to the dealer the costs of transporting, handling, packing, and loading of recreational product, motor and speciality vehicles, or parts, signs, tools, and equipment subject to repurchase.

(2) (a) After a motor vehicle dealer terminates his franchise, the manufacturer or converter shall make required repurchases within thirty days after such dealer has satisfied all of the following conditions:

(i) The motor vehicle dealer submits to the manufacturer, by certified mail, return receipt requested, or commercial delivery service with verification of receipt, a final inventory of motor vehicles and parts, special tools, and automotive services on hand.

(ii) The motor vehicle dealer tenders the parts, special tools, and automotive service equipment to the manufacturer.

(b) After a specialty vehicle dealer terminates his franchise, the manufacturer or converter shall make required repurchases within thirty days after such dealer has submitted to the manufacturer by certified mail, return receipt requested, or commercial delivery service with verification of receipt, a final inventory of vehicles and parts on hand.

(c) After a recreational products dealer terminates his franchise, the manufacturer or converter shall make required repurchases within sixty days after such dealer has submitted to the manufacturer by certified mail, return receipt requested, or commercial delivery service with verification of receipt, a final inventory of vehicles and parts on hand. This Subparagraph shall not apply to the repurchase of marine products and related items.

B. Failure to make such repurchase without just cause shall subject the manufacturer or converter to a penalty of one and one-half percent per month, or fraction thereof, of the inventory value or returnable recreational product, specialty and motor vehicles, and parts, signs, special tools, and automotive service equipment, payable to the dealer, as long as the repurchase is not made.

C. (1) Upon the involuntary termination, nonrenewal, or cancellation of any franchise by the manufacturer or converter, except for termination, nonrenewal, or cancellation resulting from a felony conviction, notwithstanding the terms of any franchise, whether entered into before or after the enactment of this Chapter or any of its provisions, the new motor vehicle or specialty vehicle dealer shall be allowed fair and reasonable compensation by the manufacturer or converter as agreed by the parties, or lacking agreement, as determined by the commission, for the dealership facilities if the facilities were required to be purchased or constructed as a precondition to obtaining the franchise or to its renewal; provided that if such facilities were leased and the lease were required as a precondition to obtaining the franchise or to its renewal, then the manufacturer or converter shall be liable for one year’s payment of the rent or the remainder of the term of the lease, whichever is less.

(2) Payment under this Section shall entitle the manufacturers, converters, or distributors to possession and use of the facility.

(3) As used in this Section, “manufacturer” shall include a manufacturer, a converter, a distributor, a factory branch, distributor branch, or other subsidiary thereof.

(4) The obligation of the manufacturer or converter to purchase a dealership facility, pursuant to this Section, is equally applicable if an entity or person affiliated with the dealer is the owner or lessor of the facility.

D. Notwithstanding any provision of law to the contrary, the provisions of this Section shall not apply to a marine dealer, motorcycle or all-terrain vehicle dealer, or recreational vehicle dealer. (Added by Acts 1985, No. 911, § 1; Amended by Acts 2005, No. 500, § 1, eff. July 12, 2005; Acts 2009, No. 403, § 1, eff. July 7, 2009; Acts 2010, No. 1036, § 1, eff. Aug. 15, 2010; Acts 2012, No. 150, § 1, eff. Aug. 1, 2012; Acts 2012, No. 326, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 150 inserted “purchased in the ordinary course of business” in the first sentence of (A)(1)(a); substituted “in the ordinary course of business from or” for “from or purchased” in the first sentence of (A)(1)(c); rewrote (A)(2), which formerly read: “The manufacturer or converter shall make the required repurchase after the dealer terminates his franchise and within thirty days for motor and speciality vehicle dealers and sixty days for recreational products dealers of the submission to it, by certified mail, return receipt requested, or commercial delivery service with verification of receipt, of a final inventory of motor vehicles and parts on hand”; and made stylistic changes.”

The 2012 amendment by Act No. 326 added (D).

2010 Amendments. — The 2010 amendment by No. 1036 added “recreational products” or variants in the introductory language of (A)(1) and (A)(1)(a), in (A)(1)(d) and (B); substituted “by certified mail” for “by registered or certified mail” in the introductory language of (A)(1) and in (A)(2); added the second sentence of (A)(1)(a); substituted “motor and specialty vehicles” for “motor vehicles” in (A)(1)(d) and (B); added “for motor and speciality vehicle dealers and sixty days for recreational products dealers” in (A)(2); and made stylistic changes.

2009 Amendments. — The 2009 amendment by No. 403 added “or commercial delivery service with verification of receipt” in (A)(1) and (A)(2); substituted “the schedule as follows” for “the following schedule” in the introductory language of (A)(1)(a); added “miles” in (A)(1)(a)(iii); substituted “the calculation as provided in this Subparagraph” for “this calculation” in (A)(1)(a)(iv); added the second sentence of (A)(1)(b); added the second sentence of (A)(1)(c); deleted former (C); redesignated former (D) as (C)(1); deleted “the following” following “for” in (C)(1); added (C)(4); and made related and stylistic changes.

2005 Amendments. — Acts 2005, No. 500, § 1, effective July 12, 2005, redesignated former R.S. 32:1257 as R.S. 32:1268; substituted “specialty” for “speciality” throughout the section; deleted “and unused” following “new” throughout the section; deleted (D) and redesignated former (E) as present (D).

2001 Amendments. — Acts 2001, No. 1067, § 1, effective August 15, 2001, added (A)(1)(a)(iv).

1999 Amendments. — Acts 1999, No. 1100, § 1, effective August 15, 1999, in (A)(1) inserted “or specialty vehicle” throughout the subsection, inserted “converter” throughout the subsection; in (A)(1)(a) inserted “and specialty” throughout the subsection, inserted “less all allowances paid to the dealer”; inserted “converter” in (A)(1)(b); inserted “converter” in (A)(1)(c); inserted “converter” in (A)(1)(d); inserted “or converter” in (A)(2); inserted “or converter” in (B); inserted “or converter” throughout subsection (C); in (D) inserted a comma following “franchisor,” inserted “converter”; in (E) inserted “or converter” throughout the subsection, inserted “or specialty vehicle”; inserted “or converter” in (E)(1); in (E)(2) inserted a comma following “manufacturers,” inserted “converters”; inserted “a converter” in (E)(3).

Quoted Statutory Material. — Acts 2009, No. 403, § 3, provides that “If any provision or item of this Act, or the application thereof, is held invalid, such invalidity shall not affect other provisions, items, or applications of the act which can be given effect without the invalid provision, item, or application and to this end the provisions of this Act are hereby declared severable.”

Acts 2005, No. 500, § 2, provides that “the provisions of this Act are interpretive, procedural, and remedial and shall be applied retroactively.”

CROSS REFERENCES

Louisiana Law. — Penalties; other relief, see La. R.S. 32:1260.

Succession; right of first refusal, see La. R.S. 32:1267.

§ 1268.1. [Repealed.]

Repealed by Acts 2012, No. 326, § 2, effective August 1, 2012. This section was derived from Acts 2010, No. 1036, § 2, eff. Aug. 15, 2010; Acts 2010, No. 1043, §§ 1, 2, eff. Jan. 1, 2011.

§ 1268.2. Manufacturer termination of line-make; manufacturer bankruptcy; license.

Notwithstanding the terms of any franchise or other provision of law, if the termination, cancellation, or nonrenewal of a licensee’s franchise is the result of the termination, elimination, or cessation of a line-make by the manufacturer, distributor, or factory branch, whether by bankruptcy or otherwise, the license issued by the commission may remain in effect at the discretion of the commission pursuant to its rules. (Acts 2009, No. 403, § 1, eff. July 7, 2009.)

Quoted Statutory Material. — Acts 2009, No. 403, § 3, provides that “If any provision or item of this Act, or the application thereof, is held invalid, such invalidity shall not affect other provisions, items, or applications of the act which can be given effect without the invalid provision, item, or application and to this end the provisions of this Act are hereby declared severable.”

§ 1269. Venue and choice of law for litigation or arbitration.

A provision contained in a franchise agreement requiring that arbitration or litigation be conducted outside this state or a provision that seeks to apply any law other than Louisiana law to disputes between the parties to a franchise agreement, is void and unenforceable. (Added by Acts 1988, No. 247, § 1; Amended by Acts 2005, No. 500, § 1, eff. July 12, 2005.)

2005 Amendments. — Acts 2005, No. 500, § 1, effective July 12, 2005, redesignated former R.S. 32:1256.1 as R.S. 32:1269.

2001 Amendments. — Acts 2001, No. 1054, § 1, effective August 15, 2001, rewrote this section, which read: “Venue for litigation or arbitration A provision contained in a franchise requiring that arbitration or litigation be conducted outside this state is void and unenforceable.”

1999 Amendments. — Acts 1999, No. 1100, § 1, effective August 15, 1999, inserted “litigation or” in the section heading; rewrote the former section, which read: “The venue for an arbitration proceeding required by the motor vehicle dealer sales and service agreement with the manufacturer shall be in Louisiana and not inconsistent with Louisiana law. It is the public policy of this state that the venue provided for herein may not be modified by contract.”

Quoted Statutory Material. — Acts 2005, No. 500, § 2, provides that “the provisions of this Act are interpretive, procedural, and remedial and shall be applied retroactively.”

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Obligations. 46 La. L. Rev. 595 (January, 1986).

PART 2. PROVISIONS SPECIFIC TO MARINE PRODUCTS.

Editor’s Notes. — Acts 2012, No. 326, § 1, enacted Parts II, III, and IV of Chapter 6 of Title 32, comprised of R.S. 32:1270 through 1270.30.

§ 1270. Establishment of new marine dealerships or relocations; protests; procedure.

A. Whenever the commission receives an application for a recreational products dealer’s license that would add a new marine dealership, it shall first notify the existing licensed marine dealership or dealerships selling the same-line makes, models, or classifications if the new dealership’s proposed location is within the existing dealer’s area of responsibility. Any same-line makes, models, or classifications dealership whose area of responsibility includes the location of the proposed new marine dealership may object to the granting of the license.

B. Whenever the commission receives an application for a recreational products dealer’s license which would relocate an existing marine dealership, it shall first notify the existing licensed marine dealership or dealerships selling the same-line makes, models, or classifications if the dealership’s proposed new location is within the existing dealer’s area of responsibility. The existing same-line makes, models, or classifications dealership or dealerships shall have the right to object to the granting of the license only if the proposed relocation is within a radius of seven miles of its facility. However, without regard to distance, whenever the commission receives an application for the relocation of a marine dealership which would add an additional marine dealership to an existing same-line makes, models, or classifications dealership’s area of responsibility, the affected dealership shall have the right to object.

C. The objection shall be in writing and shall be received by the commission within a fifteen-day period after receipt of the notice. The fifteen-day objection period shall be waived upon written notification to the commission from all licensees entitled to object that the licensees have no objections to the proposed change or addition for which the notice of intent was issued. If a timely objection is lodged, and prior to the issuance of the license, the commission shall hold a hearing within thirty days after receipt of the objection and issue its decision within ninety days after date of the hearing. Notice of hearing and an opportunity to participate therein shall be given to the manufacturer or distributor, the applicant for the license as a marine dealer, and to the protesting dealership or dealerships.

D. Whenever the commission receives an objection pursuant to the provisions of Subsection A of this Section, or whenever the commission receives an objection pursuant to the assignment of the marine dealer’s area of principal sales and service responsibility, the commission shall consider the following and may consider any other relevant factors in determining whether there is good cause to approve or reject the assignment of the marine dealer’s area of principal sales and service responsibility, or to issue a license:

(1) Whether the community or territory can support an additional marine dealership.

(2) The financial impact on both the applicant and the existing marine dealership or dealerships.

(3) Whether the existing marine dealerships of the same-line makes, models, or classifications in the dealership’s area of responsibility are providing adequate representation, competition, and convenient consumer care for the marine products of the same-line makes, models, or classifications located within that area.

(4) Whether the issuance of the license would increase competition, be in the public interest, or both.

E. In disputes between the marine dealers and manufacturers and distributors regarding the execution of an agreement that would add a new same-line make marine dealership or would add the same product line regardless of brand name within the area of responsibility of an existing marine dealer, the name brand of the boat determines whether a dealer may enter into a franchise for a particular boat package or boat package line. The marine motor, marine engine, boat trailer, or any accessory made a part of a boat package shall not be the subject of, or a consideration in, an area of responsibility dispute for violation involving the boat package.

F. A manufacturer or distributor of a marine motor or marine engine may, in its discretion, enter into a warranty service agreement with a marine dealer of a boat package that is packaged with its particular brand marine motor or engine without violating the area of responsibility of any other marine dealer that has a franchise of that brand marine motor or engine. However, the warranty service agreement shall not be construed to permit the marine dealer to sell the marine motor or engine separate from the boat package, and the marine dealer shall not hold itself out to be a full-line or loose marine motor or engine dealership. (Acts 2012, No. 326, § 1, eff. Aug. 1, 2012.)

Editor’s Notes. — Acts 2012, No. 326, § 1, enacted Parts II, III, and IV of Chapter 6 of Title 32, comprised of R.S. 32:1270 through 1270.30.

§ 1270.1. Unauthorized acts; marine products.

It shall be a violation of this Part:

(1) For a manufacturer, a distributor, a wholesaler, distributor branch, or factory branch of marine products or any officer, agent, or other representative thereof:

(a) To induce or coerce, or attempt to induce or coerce, any licensee.

(i) To order or accept delivery of any marine product, appliances, equipment, parts or accessories therefor, or any other commodity or commodities which shall not have been voluntarily ordered.

(ii) To order for any person any parts, accessories, equipment, machinery, tools, appliances, or any commodity whatsoever.

(iii) To assent to a release, assignment, novation, waiver, or estoppel which would relieve any person from liability to be imposed by law, unless done in connection with a settlement agreement to resolve a matter pending a commission hearing or pending litigation involving a manufacturer, distributor, wholesaler, distributor branch or factory branch, or officer, agent, or other representative thereof.

(iv) To enter into a franchise with a licensee or during the franchise term, use any written instrument, agreement, release, assignment, novation, estoppel, or waiver, to attempt to nullify or modify any provision of this Chapter, or to require any controversy between a marine dealer and a manufacturer to be referred to any person or entity other than the commission, or duly constituted courts of this state or the United States, if such referral would be binding upon the dealer. Such instruments are null and void, unless done in connection with a settlement agreement to resolve a matter pending a commission hearing or pending litigation.

(v) To waive the right to a jury trial.

(vi) To participate in an advertising group or to participate monetarily in an advertising campaign or contest or to purchase any promotional materials, showroom, or other display decorations or materials at the expense of such marine dealer.

(vii) To adhere to performance standards that are not applied uniformly to other similarly situated marine dealers. Any such performance standards shall be fair, reasonable, equitable, and based on accurate information. If marine dealership performance standards are based on a survey, the manufacturer, distributor, wholesaler, distributor branch, or factory branch shall establish the objectivity of the survey process and provide this information to any marine dealer of the same-line make covered by the survey request. Each response to a survey used by a manufacturer in preparing an evaluation or performance-rating of a marine dealer shall be made available to that marine dealer, or it cannot be used by the manufacturer. However, if a customer requests that the manufacturer or distributor not disclose the consumer’s identity to the dealer, the manufacturer may withhold the consumer’s identity in providing the survey response to the dealer, and the manufacturer may use the response. Any survey used must have the following characteristics:

(aa) It was designed by experts.

(bb) The proper universe was examined.

(cc) A representative sample was chosen.

(dd) The data was accurately reported.

(viii) To release, convey, or otherwise provide customer information, if to do so is unlawful or if the customer objects in writing. This does not include information that is necessary for the manufacturer to meet its obligations to the marine dealer or consumers in regard to contractual responsibilities, marine product recalls, or other requirements imposed by state or federal law. The manufacturer is further prohibited from providing any consumer information received from the marine dealer to any unaffiliated third party.

(ix) To pay the attorney fees of the manufacturer or distributor related to hearings and appeals brought under this Chapter.

(x) To order or accept delivery of any vehicle with special features, appliances, accessories, or equipment not included in the list price of the vehicle as publicly advertised.

(b) To refuse to deliver to any licensee having a franchise or contractual arrangement for the retail sale of marine products sold or distributed by such manufacturer, distributor, wholesaler, distributor branch or factory branch, any marine product, publicly advertised for immediate delivery, within sixty days after such marine dealer’s order shall have been received.

(c) To threaten to cancel any franchise existing between such manufacturer, distributor, wholesaler, distributor branch or factory branch and the marine dealer for any reason.

(d) To unfairly, without just cause and due regard to the equities of the marine dealer, cancel the franchise of the licensee. The nonrenewal of a franchise with a marine dealer or his successor without just provocation or cause, or the refusal to approve a qualified transferee or qualified successor to the dealer-operator as provided for in the selling agreement, shall be deemed a violation of this Subparagraph and shall constitute an unfair cancellation, regardless of the terms or provisions of such franchise. However, at least ninety days notice shall be given to the dealer of a cancellation or nonrenewal of a franchise except for a cancellation arising out of fraudulent activity of the dealer principal which results in the conviction of a crime punishable by imprisonment.

(e) To refuse to extend to a licensee the privilege of determining the mode or manner of available transportation facility that such marine dealer desires to be used or employed in making deliveries of marine products to him or it.

(f) To ship or sell marine products to a licensee prior to the licensee having been granted a license by the commission to sell such products.

(g) To unreasonably withhold consent to the sale, transfer, or exchange of the dealership to a qualified transferee capable of being licensed as a marine dealer in this state, provided the transferee meets the criteria generally applied by the manufacturer in approving new marine dealers and agrees to be bound by all the terms and conditions of the standard franchises.

(h) To fail to respond in writing to a written request for consent as specified in Subparagraph (g) of this Paragraph within sixty days of receipt of a written request on the forms, if any, generally utilized by the manufacturer or distributor for such purposes and containing the information required therein. Failure to respond shall be deemed to be consent to the request.

(i) (i) To sell or offer to sell a new or unused marine product directly to a consumer except as provided in this Chapter, or to compete with a licensee in the same-line makes, models, or classifications operating under an agreement from the aforementioned manufacturer. A manufacturer shall not, however, be deemed to be competing when any one of the following conditions are met:

(aa) Operating a marine dealership temporarily for a reasonable period, not to exceed two years.

(bb) Operating a bona fide retail marine dealership that is for sale to any qualified independent person at a fair and reasonable price, not to exceed two years.

(cc) Operating in a bona fide relationship in which a person independent of a manufacturer has made a significant investment subject to loss in the marine dealership, and can reasonably expect to acquire full ownership of such dealership on reasonable terms and conditions.

(ii) After any of the conditions have been met under Subitems (i)(aa) and (bb) of this Subparagraph, the commission shall allow the manufacturer to compete with licensees of the same-line makes, models, or classifications under an agreement from the manufacturer for longer than two years when, in the discretion of the commission, the best interest of the manufacturer, consuming public, and licensees are best served.

(j) To fail to compensate its marine dealers for the work and services they are required to perform in connection with the marine dealer’s delivery and preparation obligations according to the terms of compensation that shall be filed with the commission on or before October first of each year. The commission shall find the compensation to be reasonable or the manufacturer shall remedy any deficiencies.

(k) To fail to designate and provide to the commission in writing the community or territory assigned to a licensee.

(l) To unreasonably discriminate among competing, similarly situated, same-line make dealers in the sales of the marine products, in the availability of such marine products, in the terms of incentive programs or sales promotion plans, or in other similar programs.

(m) To use any subsidiary, affiliate, or any other controlled person or entity, or to employ the services of a third party, to accomplish what would otherwise be illegal conduct under this Chapter on the part of the manufacturer or distributor.

(n) To make a change in the area of responsibility described in the franchise or sales and service agreement of a dealer, without the manufacturer or distributor giving the marine dealer and the commission no less than sixty days prior written notice by certified or registered mail.

(2) For a marine dealer, used marine product dealer, marine product salesman:

(a) To require a purchaser of a marine product, as a condition of sale and delivery thereof, to also purchase special features, appliances, accessories, or equipment not desired or requested by the purchaser; however, this prohibition shall not apply as to special features, appliances, accessories, or equipment which are permanently affixed to the marine product.

(b) To represent and sell as a new marine product any marine product, the legal title of which has been transferred by a manufacturer, distributor, or dealer to an ultimate purchaser.

(c) To use any false or misleading advertisement in connection with his business as such marine dealer or marine product salesman.

(d) To sell or offer to sell makes, models, or classifications of new marine products for which no franchise and license to sell is held.

(e) Except as otherwise approved by the commission, to sell or offer to sell a marine product from an unlicensed location.

(f) To deliver to a prospective purchaser a new or a used marine product on a sale conditioned on financing, i.e., a spot delivery, except on the following terms and conditions which shall be in writing and shall be a part of the conditional sales contract or other written notification signed by the purchaser:

(i) That if the sale is not concluded by the financing of the sale to the purchaser within twenty-five days of the delivery, the sale contract shall be null and void.

(ii) That the marine product being offered for trade-in by the purchaser shall not be sold by the marine dealer until the conditional sale is complete.

(iii) That there shall be no charge to the purchaser should the conditional sale not be completed, including but not limited to mileage charges or charges to refurbish the marine product offered for trade-in. However, the purchaser shall be responsible for any and all damages to the marine product or other marine products damaged by the fault of the purchaser and any and all liability incurred by the purchaser during the purchaser’s custody of the marine product to the extent provided for in R.S. 22:1296.

(iv) That if the conditional sale is not completed, the marine dealer shall immediately refund to the purchaser upon return of the marine product all sums placed with the dealership as a deposit or any other purpose associated with the attempted sale of the marine product.

(v) That the prospective purchaser shall return the marine product to the dealership within forty-eight hours of notification by the marine dealer that the conditional sale will not be completed. If the prospective purchaser does not return the marine product to the dealership within forty-eight hours of notification by the marine dealer, an authorized agent of the marine dealer shall have the right to recover the marine product without the necessity of judicial process, provided that such recovery can be accomplished without unauthorized entry into a closed dwelling, whether locked or unlocked and without a breach of peace.

(g) To pay a fee to any person in return for the solicitation, procurement, or production by that person of prospective purchasers for new and used marine products, except to a salesman licensed under the provisions of this Chapter.

(h) To fail to fully and completely explain each charge listed on a retail buyer’s order or marine product invoice prior to the purchase of a marine product.

(i) When selling a marine product to a consumer, to assess any consumer services fees, which shall include fees for treating the interior upholstery of the marine product, oil changes, roadside assistance, dealer inspections, or any other service offered by the dealer, without allowing the buyer to refuse such services and be exempt from payment for such services. The provisions of this Subparagraph shall not apply to dealer-added options or accessories which are permanently affixed to the marine product.

(3) (a) For any person or other licensee to modify a franchise during the term of the agreement or upon its renewal if the modification substantially and adversely affects the dealer’s rights, obligations, investment, or return on investment without giving a sixty-day written notice of the proposed modification to the licensee and the commission unless the modifications are required by law, court order, or the commission. Within the sixty-day notice period, the licensee may file with the commission a complaint for a determination whether there is good cause for permitting the proposed modification. The party seeking to modify or replace an agreement shall demonstrate by a preponderance of the evidence that there is good cause for the modification or replacement. The commission shall schedule a hearing within sixty days to decide the matter. Multiple complaints pertaining to the same proposed modifications shall be consolidated for hearing. The proposed modification may not take effect pending the determination of the matter.

(b) In making a determination of whether there is good cause for permitting a proposed modification, the commission may consider any relevant factor including:

(i) The reasons for the proposed modification.

(ii) Whether the proposed modification is applied to or affects all licensees in a nondiscriminating manner.

(iii) The degree to which the proposed modification will have a substantial and adverse effect upon the licensee’s investment or return on investment.

(iv) Whether the proposed modification is in the public interest.

(v) The degree to which the proposed modification is necessary to the orderly and profitable distribution of marine products and other services by the licensee.

(vi) Whether the proposed modification is offset by other modifications beneficial to the licensee.

(c) The decision of the commission shall be in writing and shall contain findings of fact and a determination of whether there is good cause for permitting the proposed modification. The commission shall deliver copies of the decision to the parties personally or by registered mail.

(4) For any employee of a licensee while acting in the scope of his employment, to accept any payment, commission, fee, or compensation of any kind from any person other than the employing licensee, unless such payment is fully disclosed to and approved by the employing licensee. (Acts 2012, No. 326, § 1, eff. Aug. 1, 2012.)

§ 1270.2. Warranty; compensation; audits of marine dealer records.

A. (1) It shall be a violation of this Chapter for a manufacturer, distributor, wholesaler, distributor branch, or factory branch of marine products or any officer, agent or other representative thereof to fail to adequately and fairly compensate its marine dealer for labor, parts, and other expenses incurred by such dealer to perform under and comply with a manufacturer’s or a distributor’s warranty agreement.

(2) In no event shall any manufacturer or distributor pay its marine dealer at a price or rate for warranty work that is less than that charged by the marine dealer to the retail customers of the marine dealer for nonwarranty work of like kind.

(3) Warranty work includes parts and labor performed.

(4) All claims made by the marine dealer for compensation under this Subsection shall be paid within thirty days after approval and shall be approved or denied within thirty days after receipt. When any claim is denied, the marine dealer shall be notified in writing of the grounds for denial.

(5) The obligations set forth in this Subsection may be modified by contract.

B. (1) Notwithstanding the terms of any franchise, warranty and sales, incentive, audits of marine dealer records may be conducted by the manufacturer, distributor, distributor branch, or factory branch. Any audit for warranty parts or service compensation shall be for the twelve-month period immediately following the date of the payment of the claim by the manufacturer or distributor. However, a marine dealer shall not be held liable by virtue of an audit for failure to retain parts for a period in excess of six months. Any audit for sales incentives, service incentives, rebates, or other forms of incentive compensation shall be only for the twelve-month period immediately following the date of the final payment to the marine dealer under a promotion, event, program, or activity. In no event shall the manufacturer, distributor, distributor branch, or factory branch fail to allow the marine dealer to make corrections to the sales data in less than one hundred twenty days from the program period. Additionally, no penalty other than amounts advanced on a marine product reported incorrectly shall be due in connection with the audit. With respect to marine products sold during the time period subject to the audit, but submitted incorrectly to the manufacturer, distributor, or wholesale distributor branch or factory branch, the marine dealer shall be charged back for the amount reported incorrectly and credited with the amount due, if anything, on the actual sale date.

(2) No claim which has been approved and paid may be charged back to the marine dealer unless it can be shown that one of the following applies:

(a) The claim was false or fraudulent.

(b) The repairs were not properly made.

(c) The repairs were unnecessary to correct the defective condition under generally accepted standards of workmanship.

(d) The marine dealer failed to reasonably substantiate the repair in accordance with reasonable written requirements of the manufacturer or distributor, if the marine dealer was notified of the requirements prior to the time the claim arose and if the requirements were in effect at the time the claim arose.

(3) A manufacturer or distributor shall not deny a claim solely based on a marine dealer’s incidental failure to comply with a specific claim processing requirement, or a clerical error, or other administrative technicality.

(4) Limitations on warranty parts or service compensation, sales incentive audits, rebates, or other forms of incentive compensation, chargebacks for warranty parts or service compensation, and service incentives and chargebacks for sales compensation only shall not be effective in the case of intentionally false or fraudulent claims.

(5) It shall be deemed an unfair act pursuant to this Chapter to audit a marine dealer more frequently than two sales-related and two service-related audits in a twelve-month period. Nothing in this Subsection shall limit a manufacturer’s or distributor’s ability to perform routine claim reviews in the normal course of business.

(6) No claim may be rejected as late if it has been submitted within sixty days of the date the repair order was written. (Acts 2012, No. 326, § 1, eff. Aug. 1, 2012.)

§ 1270.3. Sale of water-damaged marine products.

A. No person shall sell, transfer, or convey any new or used marine product to any person without notifying the buyer or receiver of the marine product in writing of the extent of any water damage from flooding which occurred to the marine product prior to the transaction.

B. If a sale, transfer, or conveyance of a new or used marine product occurs in violation of Subsection A of this Section, the person receiving ownership and title to the marine product who is not otherwise aware of the damage at the time of the transaction may bring an action to set aside the transaction within one year from the date of the transaction and receive all monies or other property given as consideration for the marine product less a reasonable assessment for wear and tear.

C. For the purposes of this Section, a “water-damaged marine product” means any marine product whose power train, computer, or electrical system has been damaged by flooding. (Acts 2012, No. 326, § 1, eff. Aug. 1, 2012.)

§ 1270.4. Succession; right of first refusal; marine dealers.

A. The terms of the franchise notwithstanding, any marine dealer may appoint by will, or other written instrument, a designated successor to succeed in the ownership interest of the marine dealer in the marine dealership upon the death or incapacity of the marine dealer.

B. Unless good cause exists for refusal to honor the succession on the part of the manufacturer or distributor, any designated successor of a deceased or incapacitated marine dealer of a marine dealership may succeed to the ownership of the marine dealership under the existing franchise if:

(1) The designated successor gives the manufacturer or distributor written notice of his intention to succeed to the ownership of the marine dealer within sixty days of the marine dealer’s death or incapacity.

(2) The designated successor agrees to be bound by all the terms and conditions of the franchise.

C. The manufacturer or distributor may request, and the designated successor shall provide, promptly upon such request, personal and financial data reasonably necessary to determine whether the succession should be honored.

D. If a manufacturer or distributor believes that good cause exists for refusing to honor the succession of a deceased or incapacitated marine dealer, the manufacturer or distributor may, not more than sixty days following receipt of notice of the designated successor’s intent to succeed and receipt of such personal or financial data, serve upon the designated successor notice of its refusal to honor the succession and of its intent to discontinue the existing franchise with the marine dealer not earlier than six months from the date such notice is served.

E. The notice must state the specific grounds for the refusal to honor the succession.

F. If notice of refusal and discontinuance is not timely served upon the designated successor, the franchise shall continue in effect subject to termination only as otherwise permitted by this Part.

G. In determining whether good cause for the refusal to honor the succession exists, the manufacturer or distributor has the burden of proving that the designated successor is not of good moral character or does not otherwise meet the manufacturer’s or distributor’s reasonable standards as a marine dealer.

H. If a manufacturer or distributor refuses to honor the succession to the ownership interest of a deceased or incapacitated owner for good cause, then and in such event the manufacturer or distributor shall allow the designated successor a reasonable period of time which shall not be less than six months in which to consummate a sale of the marine dealership. Any such sale shall be subject to R.S. 32:1270.1(2)(d). (Acts 2012, No. 326, § 1, eff. Aug. 1, 2012.)


§ 1270.5. Manufacturer, distributor, or wholesaler repurchase; marine dealer; products.

A. If any marine dealer enters into a franchise with a manufacturer, distributor, or wholesaler wherein the marine dealer agrees to maintain an inventory of marine products or repair parts, the manufacturer, distributor, or wholesaler shall not terminate or fail to renew such franchise unless there is a breach of the franchise by the marine dealer and until ninety days after notice of such intention to terminate, including the breach of the franchise, has been sent by certified mail, return receipt requested, or commercial delivery service with verification of receipt, to the marine dealer and the marine dealer has failed to correct the breach within such period.

B. If the franchise is terminated as a result of any action by the marine dealer and the manufacturer, distributor, or wholesaler has not given due cause, as provided in this Section, for termination of such franchise, the manufacturer, distributor, or wholesaler shall not be required to repurchase the inventory as provided in this Section; however, if the franchise is terminated as a result of any action by the marine dealer and the manufacturer, distributor, or wholesaler has given the marine dealer due cause, as provided in this Section, to terminate the franchise, the manufacturer, distributor, or wholesaler shall be required to repurchase that inventory previously purchased from them, including any new and unused marine products of the current and immediate prior model or program year and new and unused parts inventory as provided in this Section.

C. It shall be unlawful for the manufacturer, wholesaler, or distributor, without due cause and pursuant to its own initiating action, to terminate or fail to renew a franchise, unless the manufacturer, wholesaler, or distributor repurchases the new and unused inventory as provided for in this Section.

D. It shall not be unlawful for the marine dealer with due cause and pursuant to the marine dealer’s own initiating action to terminate or fail to renew a franchise with a manufacturer, wholesaler, or distributor, and the manufacturer, wholesaler, or distributor shall repurchase inventory as provided by this Section. To determine what constitutes due cause for a marine dealer to terminate or fail to renew a franchise, the following factors regarding the manufacturer, wholesaler, distributor or representative of one of the so named shall include whether the manufacturer, wholesaler, distributor, or one of the so named:

(1) Has made a material misrepresentation in accepting or acting under the franchise.

(2) Has engaged in an unfair business practice.

(3) Has engaged in conduct which is injurious or detrimental to public welfare.

(4) Has failed to comply with any applicable Section of this Chapter.

(5) Has been convicted of a crime, the effect of which would be detrimental to the marine dealership or dealer.

(6) Has violated the Louisiana marine dealers area of responsibility.

(7) Has failed to operate in the normal course of business for thirty consecutive days.

(8) Has failed to comply with the terms of the franchise with the marine dealer.

(9) Has materially misrepresented the performance or fitness for sale or use of a product line or products covered by the franchise.

E. If a manufacturer, distributor, or wholesaler does not intend to renew a franchise, the manufacturer, distributor, or wholesaler shall give the marine dealer ninety days written notice prior to the effective date by certified mail, return receipt requested, or commercial delivery service with verification of receipt.

F. As required by this Section, the manufacturer, distributor, or wholesaler shall repurchase the inventory which can be verified as previously purchased from them, including all new and unused marine products of the current and immediate prior model or program year and new and unused parts on hand and held by the marine dealer on the date of termination of the contract. The manufacturer, distributor, or wholesaler shall pay an amount equivalent to the cost actually paid by the marine dealer, including discounts given and rebates paid per unit for any new, unused, undamaged, and unaltered from original invoice and delivery, and complete marine product. The manufacturer, distributor, or wholesaler shall also pay an amount equal to the price paid by the marine dealer for any new, unused, and undamaged repair parts and accessories which are listed in the manufacturer’s, distributor’s, or wholesaler’s prevailing parts list or were delivered in the past forty-eight months and are in their original packaging.

G. The provisions of this Section shall not require the repurchase from a marine dealer of:

(1) Any repair part which has a limited storage life or is otherwise subject to deterioration.

(2) Any single repair part which is priced and packaged as a set of two or more items.

(3) Any repair part which, because of its condition, is not resalable as a new part without repackaging or reconditioning.

(4) Any inventory for which the marine dealer cannot provide good title, free and clear of all claims, liens, and encumbrances.

(5) Any inventory which the marine dealer desires to keep, provided that the marine dealer has a contractual right to do so.

(6) Any marine product which is not in new, unused, undamaged, and complete condition.

(7) Any repair parts which are not in new, unused, and undamaged condition.

(8) Any inventory which was ordered by the marine dealer on or after the date of receipt of the notification of termination of the franchise.

(9) Any inventory which was acquired by the marine dealer from any source other than the manufacturer, distributor, or wholesaler, or its immediate predecessor.

(10) Any marine product that has been altered substantially from original delivery.

H. Upon termination of the franchise, the marine dealer shall submit a final inventory of marine products and parts on hand to the manufacturer, distributor, or wholesaler by certified mail, return receipt requested, or commercial delivery service with verification of receipt. If a manufacturer, distributor, or wholesaler fails or refuses to repurchase as required by this Section within thirty days of the receipt of the inventory, without just cause, the manufacturer, distributor, or wholesaler shall be subjected to a penalty of the marine dealer’s reasonable attorney fees, court costs, and interest on the inventory value of returnable marine products and parts required to be purchased computed at the rate of one and one-half percent per month from the thirty-first day, as long as such repurchase is not made.

I. Notwithstanding any other provision of law to the contrary, it shall be unlawful for a manufacturer, distributor, or wholesaler, either by contract or practice, to assess repurchase or restocking charges, freight charges except for return charges, reimbursement of interest charges paid, and any similar charges to the marine dealer.

J. If a marine dealer completes a bona fide, orderly, and permanent closure of the marine dealership, which does not involve a sale of the dealership, and provides at least ninety days notice to the manufacturer, wholesaler, or distributor, the marine products and parts inventory shall be repurchased by the manufacturer, wholesaler, or distributor in the manner provided for in this Section, when a franchise is terminated as result of action by the manufacturer, wholesaler, or distributor.

K. In the event of the death or incapacity of the marine dealer or the majority owner of a person operating as a marine dealer, the manufacturer, distributor, or wholesaler shall, at the option of the heirs, if the marine dealer died intestate, or the legatees or transferees under the terms of the deceased marine dealer’s last will and testament if the marine dealer died testate, repurchase the inventory from the heirs, legatees, or transferees as if the manufacturer, distributor, or wholesaler had terminated the contract, and the inventory repurchase provisions of this Section shall apply. The heirs or legatees shall have until the end of the contract term or one year from the date of the death of the marine dealer or majority owner of a person, whichever comes first, to exercise their option pursuant to this Section. However, nothing in this Section shall require the repurchase of inventory if the heirs, legatees, or transferees and the manufacturer, distributor, or wholesaler enter into a new franchise to operate the marine dealership. (Acts 2012, No. 326, § 1, eff. Aug. 1, 2012.)

§ 1270.6. Manufacturer termination of line-make; manufacturer bankruptcy; license.

Notwithstanding the terms of any franchise or provision of law, if the termination, cancellation, or nonrenewal of a licensee’s selling agreement is the result of the termination, elimination, or cessation of a line-make by the manufacturer, distributor, or factory branch, whether by bankruptcy or otherwise, the license issued by the commission may remain in effect at the discretion of the commission pursuant to its rules. (Acts 2012, No. 326, § 1, eff. Aug. 1, 2012.)

§ 1270.7. Indemnification of marine dealers.

Notwithstanding the terms of any franchise agreement, each manufacturer or converter shall indemnify and hold harmless its franchised marine dealers against any judgment for damages, including but not limited to court costs and reasonable attorney fees of the marine dealer, arising out of complaints, claims, or lawsuits including but not limited to strict liability, negligence, misrepresentation, express or implied warranty, or rescission of sale to the extent that the judgment arises out of alleged defective or negligent manufacture, assembly, or design of marine products, parts, or accessories, or other functions by the manufacturer or converter, which are beyond the control of the marine dealer. (Acts 2012, No. 326, § 1, eff. Aug. 1, 2012.)

§ 1270.8. Marine products repairs.

Suppliers of mechanical repairs and services for any marine product subject to regulation pursuant to this Part shall provide each consumer with an itemized bill indicating repairs and services performed, parts replaced, or materials used, the total labor charge, and the identity of the mechanic, repairman, or supplier who performed the work. However, nothing in this Section shall prohibit a supplier of mechanical repairs and services from charging a service fee for the use of shop supplies such as rags, fender covers, small amounts of fluid, or other items which are not itemized, provided that such fee does not exceed five percent of the total invoice for mechanical repairs or thirty-five dollars, whichever is less. (Acts 2012, No. 326, § 1, eff. Aug. 1, 2012.)

§ 1270.9. Damage disclosure.

A. Whenever a new marine product subject to regulation pursuant to this Chapter is sold to any person, the seller shall notify the purchaser of any body damage or mechanical damage which the marine product has sustained that exceeds six percent of the manufacturer’s suggested retail price. Such notice shall be in writing and a copy thereof shall be delivered to the purchaser prior to or simultaneous with transfer of the vehicle title.

B. This Section shall apply to all instances of vehicular body or mechanical damage to marine products and to all actions involving such damage, notwithstanding the application of other codal, statutory, or regulatory provisions, including but not limited to Civil Code Articles 2520 et seq. (Acts 2012, No. 326, § 1, eff. Aug. 1, 2012.)

PART 3. PROVISIONS SPECIFIC TO MOTORCYCLES AND ALL-TERRAIN VEHICLES.

Editor’s Notes. — Acts 2012, No. 326, § 1, enacted Parts II, III, and IV of Chapter 6 of Title 32, comprised of R.S. 32:1270 through 1270.30.

§ 1270.10. Establishment of new motorcycle or all-terrain vehicle dealerships or relocations; protests; procedure.

A. Whenever the commission receives an application for a recreational products dealer’s license which would add a new motorcycle or all-terrain vehicle dealership, it shall first notify the existing licensed motorcycle or all-terrain vehicle dealership or dealerships selling the same-line makes, models, or classifications if the new dealership’s proposed location is within the existing dealer’s area of responsibility. Any same-line makes, models, or classifications dealership whose area of responsibility includes the location of the proposed new motorcycle or all-terrain vehicle dealership may object to the granting of the license.

B. Whenever the commission receives an application for a recreation products dealer’s license which would relocate an existing motorcycle or all-terrain vehicle dealership, it shall first notify any existing licensed motorcycle or all-terrain vehicle dealership selling the same-line makes, models, or classifications if the dealership’s proposed new location is within the existing dealer’s area of responsibility. Any existing same-line makes, models, or classifications dealership shall have the right to object to the granting of the license only if the proposed relocation is within a radius of seven miles of its facility. However, without regard to distance, whenever the commission receives an application for the relocation of a motorcycle or all-terrain vehicle dealership which would add an additional franchise to an existing same-line makes, models, or classifications dealership’s area of responsibility, the affected motorcycle or all-terrain vehicle dealership shall have the right to object.

C. The objection shall be in writing and shall be received by the commission within a fifteen-day period after receipt of the notice. The fifteen-day objection period shall be waived upon written notification to the commission from all licensees entitled to object that the licensees have no objections to the proposed change or addition for which the notice of intent was issued. If timely objection is lodged, and prior to the issuance of the license, the commission shall hold a hearing within thirty days after receipt of the objection and issue its decision within ninety days after date of the hearing. Notice of hearing and an opportunity to participate therein shall be given to the manufacturer or distributor, the applicant for the license as a motorcycle or all-terrain vehicle dealer, and to the protesting motorcycle or all-terrain vehicle dealership or dealerships.

D. Whenever the commission receives an objection pursuant to the provisions of Subsection A of this Section, the commission shall consider the following and may consider any other relevant factors in determining whether there is good cause to issue a license:

(1) Whether the community or territory can support an additional motorcycle or all-terrain vehicle dealership.

(2) The financial impact on both the applicant and the existing motorcycle or all-terrain vehicle dealership or dealerships.

(3) Whether the existing motorcycle or all-terrain vehicle dealerships of the same-line makes, models, or classifications in the dealership’s area of responsibility are providing adequate representation, competition, and convenient consumer care for the motorcycle or all-terrain vehicles of the same-line makes, models, or classifications located within that area.

(4) Whether the issuance of the license would increase competition, or be in the public interest, or both. (Acts 2012, No. 326, § 1, eff. Aug. 1, 2012.)

Editor’s Notes. — Acts 2012, No. 326, § 1, enacted Parts II, III, and IV of Chapter 6 of Title 32, comprised of R.S. 32:1270 through 1270.30.

§ 1270.11. Unauthorized acts.

It shall be a violation of this Part:

(1) For a manufacturer, distributor, wholesaler, distributor branch, factory branch, converter or officer, agent, or other representative thereof:

(a) To induce or coerce, or attempt to induce or coerce, any licensee:

(i) To order or accept delivery of any motorcycle or all-terrain vehicle, appliances, equipment, parts or accessories therefor, or any other commodity or commodities which shall not have been voluntarily ordered.

(ii) To order or accept delivery of any motorcycle or all-terrain vehicle with special features, appliances, accessories, or equipment not included in the list price of the vehicle as publicly advertised.

(iii) To order for any person any parts, accessories, equipment, machinery, tools, appliances, or any commodity whatsoever.

(iv) To assent to a release, assignment, novation, waiver, or estoppel which would relieve any person from liability to be imposed by law, unless done in connection with a settlement agreement to resolve a matter pending a commission hearing or pending litigation between a manufacturer, distributor, wholesaler, distributor branch or factory branch, or officer, agent, or other representative thereof.

(v) To enter into a franchise with a licensee or during the franchise term, use any written instrument, agreement, release, assignment, novation, estoppel, or waiver, to attempt to nullify or modify any provision of this Chapter, or to require any controversy between a dealer and a manufacturer to be referred to any person or entity other than the commission, or duly constituted courts of this state or the United States, if such referral would be binding upon the motorcycle or all-terrain vehicle dealer. Such instruments are null and void, unless done in connection with a settlement agreement to resolve a matter pending a commission hearing or pending litigation.

(vi) To waive the right to a jury trial.

(vii) To release, convey, or otherwise provide customer information, if to do so is unlawful or if the customer objects in writing. This does not include information that is necessary for the manufacturer to meet its obligations to the motorcycle or all-terrain vehicle dealer or consumers in regard to contractual responsibilities, motorcycle or all-terrain vehicle recalls, or other requirements imposed by state or federal law. The manufacturer is further prohibited from providing any consumer information received from the motorcycle or all-terrain vehicle dealer to any unaffiliated third party.

(viii) To pay the attorney fees of the manufacturer or distributor related to hearings and appeals brought under this Chapter.

(b) To threaten to cancel any franchise or any contractual agreement existing between such manufacturer, distributor, wholesaler, distributor branch or factory branch and the motorcycle or all-terrain vehicle dealer for any reason.

(c) To unfairly, without just cause and due regard to the equities of the motorcycle or all-terrain vehicle dealer, cancel the franchise of the licensee. The nonrenewal of a franchise with such dealer or his successor without just provocation or cause, or the refusal to approve a qualified transferee or qualified successor to the dealer-operator as provided for in the franchise shall be deemed a violation of this Subparagraph and shall constitute an unfair cancellation, regardless of the terms or provisions of such franchise. However, at least ninety days notice shall be given to the dealer of a cancellation or nonrenewal of franchise except for a cancellation arising out of fraudulent activity of the dealer principal which results in the conviction of a crime punishable by imprisonment.

(d) To refuse to extend to a licensee the privilege of determining the mode or manner of available transportation facility that the motorcycle or all-terrain vehicle dealer desires to be used or employed in making deliveries of motorcycles or all-terrain vehicles to him or it.

(e) To ship or sell motorcycles or all-terrain vehicles to a licensee prior to the licensee having been granted a license by the commission to sell motorcycles or all-terrain vehicles.

(f) To unreasonably withhold consent to the sale, transfer, or exchange of the franchise to a qualified transferee capable of being licensed as a motorcycle or all-terrain vehicle dealer in this state, provided the transferee meets the criteria generally applied by the manufacturer in approving new motorcycle or all-terrain vehicle dealers and agrees to be bound by all the terms and conditions of the standard franchises.

(g) To fail to respond in writing to a written request for consent as specified in Subparagraph (f) of this Paragraph within sixty days of receipt of a written request on the forms, if any, generally utilized by the manufacturer or distributor for such purposes and containing the information required therein. Failure to respond shall be deemed to be consent to the request.

(h) (i) To sell or offer to sell a new or unused motorcycle or all-terrain vehicle directly to a consumer except as provided in this Chapter, or to compete with a licensee in the same-line makes, models, or classifications operating under an agreement or franchise from the aforementioned manufacturer. A manufacturer shall not, however, be deemed to be competing when any one of the following conditions are met:

(aa) Operating a motorcycle or all-terrain vehicle dealership temporarily for a reasonable period, not to exceed two years.

(bb) Operating a bona fide retail dealership which is for sale to any qualified independent person at a fair and reasonable price, not to exceed two years.

(cc) Operating in a bona fide relationship in which a person independent of a manufacturer has made a significant investment subject to loss in the dealership, and can reasonably expect to acquire full ownership of such dealership on reasonable terms and conditions.

(ii) After any of the conditions have been met under Subitems (i)(aa) and (bb) of this Subparagraph, the commission shall allow the manufacturer to compete with licensees of the same-line makes, models, or classifications under an agreement or franchise from the manufacturer for longer than two years when, in the discretion of the commission, the best interest of the manufacturer, consuming public, and licensees are best served.

(i) To fail to compensate its motorcycle or all-terrain vehicle dealers for the work and services they are required to perform in connection with the motorcycle or all-terrain vehicle dealer’s delivery and preparation obligations according to the terms of compensation that shall be filed with the commission on or before October first of each year. The commission shall find the compensation to be reasonable or the manufacturer shall remedy any deficiencies.

(j) To fail to designate and provide to the commission in writing the community or territory assigned to a licensee.

(k) To unreasonably discriminate among competing, similarly situated, same-line make dealers in the sales of motorcycles or all-terrain vehicles, in the availability of motorcycles or all-terrain vehicles, in the terms of incentive programs or sales promotion plans, or in other similar programs.

(l) To use any subsidiary, affiliate, or any other controlled person or entity, or to employ the services of a third party, to accomplish what would otherwise be illegal conduct under this Chapter on the part of the manufacturer or distributor.

(m) To make a change in the area of responsibility described in the franchise agreement or sales and service agreement of a motorcycle or all-terrain vehicle dealer, without the franchisor, converter, or manufacturer giving the motorcycle or all-terrain vehicle dealer and the commission no less than sixty days prior written notice by certified or registered mail.

(n) To refuse to deliver to any licensee having a franchise or contractual arrangement for the retail sale of motorcycles or all-terrain vehicles sold or distributed by such manufacturer, distributor, wholesaler, distributor branch or factory branch, any motorcycle or all-terrain vehicle, publicly advertised for immediate delivery, within sixty days after such dealer’s order shall have been received.

(2) For a motorcycle or all-terrain vehicle dealer, used motorcycle or all-terrain vehicle dealer, or a motorcycle or all-terrain vehicle salesman:

(a) To require a purchaser of a motorcycle or all-terrain vehicle, as a condition of sale and delivery thereof, to also purchase special features, appliances, accessories, or equipment not desired or requested by the purchaser; however, this prohibition shall not apply as to special features, appliances, accessories, or equipment which are permanently affixed to the motorcycle or all-terrain vehicle.

(b) To represent and sell as a new motorcycle or all-terrain vehicle any motorcycle or all-terrain vehicle, the legal title of which has been transferred by a manufacturer, distributor, or dealer to an ultimate purchaser.

(c) To use any false or misleading advertisement in connection with his business as a motorcycle or all-terrain vehicle dealer or motorcycle or all-terrain vehicle salesman.

(d) To sell or offer to sell makes, models, or classifications of new motorcycles or all-terrain vehicles for which no franchise and license to sell is held.

(e) Except as otherwise approved by the commission, to sell or offer to sell a motorcycle or all-terrain vehicle from an unlicensed location.

(f) To deliver to a prospective purchaser a new or a used motorcycle or all-terrain vehicle on a sale conditioned on financing, i.e., a spot delivery, except on the following terms and conditions which shall be in writing and shall be a part of the conditional sales contract or other written notification signed by the purchaser:

(i) That if the sale is not concluded by the financing of the sale to the purchaser within twenty-five days of the delivery, the sale contract shall be null and void.

(ii) That the motorcycle or all-terrain vehicle being offered for trade-in by the purchaser shall not be sold by the motorcycle or all-terrain vehicle dealer until the conditional sale is complete.

(iii) That there shall be no charge to the purchaser should the conditional sale not be completed, including but not limited to mileage charges or charges to refurbish the motorcycle or all-terrain vehicle offered for trade-in. However, the purchaser shall be responsible for any and all damages to the motorcycle or all-terrain vehicle or other motorcycles or all-terrain vehicles damaged by the fault of the purchaser and any and all liability incurred by the purchaser during the purchaser’s custody of the vehicle to the extent provided for in R.S. 22:1296.

(iv) That if the conditional sale is not completed, the motorcycle or all-terrain vehicle dealer shall immediately refund to the purchaser upon return of the motorcycle or all-terrain vehicle all sums placed with the dealership as a deposit or any other purpose associated with the attempted sale of the motorcycle or all-terrain vehicle.

(v) That the prospective purchaser shall return the motorcycle or all-terrain vehicle to the dealership within forty-eight hours of notification by the dealer that the conditional sale will not be completed. If the prospective purchaser does not return the motorcycle or all-terrain vehicle to the dealership within forty-eight hours of notification by the motorcycle or all-terrain vehicle dealer, an authorized agent of the motorcycle or all-terrain vehicle dealer shall have the right to recover the motorcycle or all-terrain vehicle without the necessity of judicial process, provided that such recovery can be accomplished without unauthorized entry into a closed dwelling, whether locked or unlocked and without a breach of peace.

(g) To pay a fee to any person in return for the solicitation, procurement, or production by that person of prospective purchasers for new and used motorcycles or all-terrain vehicles, except to a motorcycle or all-terrain vehicle salesman licensed under the provisions of this Chapter.

(h) To fail to fully and completely explain each charge listed on a retail buyer’s order or motorcycle or all-terrain vehicle invoice prior to the purchase of a motorcycle or all-terrain vehicle.

(i) When selling a motorcycle or all-terrain vehicle to a consumer, to assess any consumer services fees, which shall include fees for treating the interior upholstery of the vehicle, oil changes, roadside assistance, dealer inspections, or any other service offered by the dealer, without allowing the buyer to refuse such services and be exempt from payment for such services. The provisions of this Subparagraph shall not apply to dealer-added options or accessories which are permanently affixed to the motorcycle or all-terrain vehicle.

(j) (i) To fail to disclose to a purchaser in writing on the sales contract, buyer’s order, or any other document that the motorcycle or all-terrain vehicle dealer may be participating in finance charges associated with the sale.

(ii) To participate in a finance charge that would result in a difference between the buy rate and the contract rate of more than three percentage points.

(iii) The provisions of this Subparagraph shall apply only to transactions subject to the Louisiana Motor Vehicle Sales Finance Act.

(3) (a) For any person or other licensee to modify a franchise during the term of the agreement or upon its renewal if the modification substantially and adversely affects the franchisee’s rights, obligations, investment, or return on investment without giving a sixty-day written notice of the proposed modification to the licensee and the commission unless the modifications are required by law, court order, or the commission. Within the sixty-day notice period, the licensee may file with the commission a complaint for a determination whether there is good cause for permitting the proposed modification. The party seeking to modify or replace an agreement shall demonstrate by a preponderance of the evidence that there is good cause for the modification or replacement. The commission shall schedule a hearing within sixty days to decide the matter. Multiple complaints pertaining to the same proposed modifications shall be consolidated for hearing. The proposed modification may not take effect pending the determination of the matter.

(b) In making a determination of whether there is good cause for permitting a proposed modification, the commission may consider any relevant factor including:

(i) The reasons for the proposed modification.

(ii) Whether the proposed modification is applied to or affects all licensees in a nondiscriminating manner.

(iii) The degree to which the proposed modification will have a substantial and adverse effect upon the licensee’s investment or return on investment.

(iv) Whether the proposed modification is in the public interest.

(v) The degree to which the proposed modification is necessary to the orderly and profitable distribution of vehicles and other services by the licensee.

(vi) Whether the proposed modification is offset by other modifications beneficial to the licensee.

(c) The decision of the commission shall be in writing and shall contain findings of fact and a determination of whether there is good cause for permitting the proposed modification. The commission shall deliver copies of the decision to the parties personally or by registered mail.

(4) For any employee of a licensee while acting in the scope of his employment, to accept any payment, commission, fee, or compensation of any kind from any person other than the employing licensee, unless such payment is fully disclosed to and approved by the employing licensee. (Acts 2012, No. 326, § 1, eff. Aug. 1, 2012.)

§ 1270.12. Indemnification of motorcycle and all-terrain vehicle franchised dealers.

Notwithstanding the terms of any franchise agreement, each manufacturer or converter shall indemnify and hold harmless its franchised motorcycle or all-terrain vehicle dealers against any judgment for damages, including but not limited to court costs and reasonable attorney fees of the motorcycle or all-terrain vehicle dealer, arising out of complaints, claims, or lawsuits including but not limited to strict liability, negligence, misrepresentation, express or implied warranty, or rescission of sale to the extent that the judgment arises out of alleged defective or negligent manufacture, assembly, or design of motorcycles or all-terrain vehicles, parts, or accessories, or other functions by the manufacturer or converter, which are beyond the control of the motorcycle or all-terrain vehicle dealer. (Acts 2012, No. 326, § 1, eff. Aug. 1, 2012.)

§ 1270.13. Warranty; compensation; audits of motorcycle or all-terrain vehicle dealer records.

A. (1) It shall be a violation of this Chapter for a manufacturer, a distributor, a wholesaler, distributor branch or factory branch of motorcycles or all-terrain vehicles, or officer, agent, or other representative thereof to fail to adequately and fairly compensate its motorcycle or all-terrain vehicle dealers for labor, parts, and other expenses incurred by such motorcycle or all-terrain vehicle dealer to perform under and comply with a manufacturer’s or a distributor’s warranty agreement.

(2) In no event shall any manufacturer or distributor pay its motorcycle or all-terrain vehicle dealers at a price or rate for warranty work that is less than that charged by the motorcycle or all-terrain vehicle dealer to the retail customers of the motorcycle or all-terrain vehicle dealer for nonwarranty work of like kind.

(3) Warranty work includes parts and labor performed.

(4) All claims made by the motorcycle or all-terrain vehicle dealer for compensation under this Subsection shall be paid within thirty days after approval and shall be approved or denied within thirty days after receipt. When any claim is denied, the motorcycle or all-terrain vehicle dealer shall be notified in writing of the grounds for denial.

(5) The obligations in this Subsection as they relate to motorcycles or all-terrain vehicles may be modified by contract.

B. (1) Notwithstanding the terms of any franchise, warranty, and sales incentive, audits of motorcycle or all-terrain vehicle dealer records may be conducted by the manufacturer, distributor, distributor branch, or factory branch. Any audit for warranty parts or service compensation shall be for the twelve-month period immediately following the date of the payment of the claim by the manufacturer or distributor. However, a motorcycle or all-terrain vehicle dealer shall not be held liable by virtue of an audit for failure to retain parts for a period in excess of six months. Any audit for sales incentives, service incentives, rebates, or other forms of incentive compensation shall be only for the twelve-month period immediately following the date of the final payment to the motorcycle or all-terrain vehicle dealer under a promotion, event, program, or activity. In no event shall the manufacturer, distributor, distributor branch, or factory branch fail to allow the motorcycle or all-terrain vehicle dealer to make corrections to the sales data in less than one hundred twenty days from the program period. Additionally, no penalty other than amounts advanced on a motorcycle or all-terrain vehicle reported incorrectly shall be due in connection with the audit. With respect to motorcycles or all-terrain vehicles sold during the time period subject to the audit, but submitted incorrectly to the manufacturer, distributor, or wholesale distributor branch or factory branch, the motorcycle or all-terrain vehicle dealer shall be charged back for the amount reported incorrectly and credited with the amount due, if anything, on the actual sale date.

(2) No claim which has been approved and paid may be charged back to the motorcycle or all-terrain vehicle dealer unless it can be shown that one of the following applies:

(a) The claim was false or fraudulent.

(b) The repairs were not properly made.

(c) The repairs were unnecessary to correct the defective condition under generally accepted standards of workmanship.

(d) The motorcycle or all-terrain vehicle dealer failed to reasonably substantiate the repair in accordance with reasonable written requirements of the manufacturer or distributor, if the motorcycle or all-terrain vehicle dealer was notified of the requirements prior to the time the claim arose and if the requirements were in effect at the time the claim arose.

(3) A manufacturer or distributor shall not deny a claim solely based on a motorcycle or all-terrain vehicle dealer’s incidental failure to comply with a specific claim processing requirement, or a clerical error, or other administrative technicality.

(4) Limitations on warranty parts or service compensation, sales incentive audits, rebates, or other forms of incentive compensation, chargebacks for warranty parts or service compensation, and service incentives and chargebacks for sales compensation only shall not be effective in the case of intentionally false or fraudulent claims.

(5) It shall be deemed an unfair act pursuant to this Chapter to audit a motorcycle or all-terrain vehicle dealer more frequently than two sales-related and two service-related audits in a twelve-month period. Nothing in this Subsection shall limit a manufacturer’s or distributor’s ability to perform routine claim reviews in the normal course of business.

(6) No claim may be rejected as late if it has been submitted within sixty days of the date the repair order was written. (Acts 2012, No. 326, § 1, eff. Aug. 1, 2012.)

§ 1270.14. Damage disclosure.

A. Whenever a new motorcycle or all-terrain vehicle subject to regulation pursuant to this Chapter is sold to any person, the seller shall notify the purchaser of any body damage or mechanical damage which the motorcycle or all-terrain vehicle has sustained that exceeds six percent of the manufacturer’s suggested retail price or, in the case of recreational vehicles, six percent of the manufacturer’s wholesale price. Such notice shall be in writing and a copy thereof shall be delivered to the purchaser prior to or simultaneous with transfer of the motorcycle or all-terrain vehicle title.

B. This Section shall apply to all instances of vehicular body or mechanical damage to motorcycles or all-terrain vehicles and to all actions involving such damage, notwithstanding the application of other codal, statutory, or regulatory provisions, including but not limited to Civil Code Articles 2520 et seq. (Acts 2012, No. 326, § 1, eff. Aug. 1, 2012.)

§ 1270.15. Sale of water-damaged motorcycles or all-terrain vehicles.

A. No person shall sell, transfer, or convey any new or used motorcycle or all-terrain vehicle to any person without notifying the buyer or receiver of the motorcycle or all-terrain vehicle in writing of the extent of any water damage from flooding which occurred to the motorcycle or all-terrain vehicle prior to the transaction.

B. If a sale, transfer, or conveyance of a new or used motorcycle or all-terrain vehicle occurs in violation of Subsection A of this Section, the person receiving ownership and title to the motorcycle or all-terrain vehicle who is not otherwise aware of the damage at the time of the transaction may bring an action to set aside the transaction within one year from the date of the transaction and receive all monies or other property given as consideration for the motorcycle or all-terrain vehicle less a reasonable assessment for miles driven.

C. For the purposes of this Section, a “water-damaged motorcycle or all-terrain vehicle” means any motorcycle or all-terrain vehicle whose power train, computer, or electrical system has been damaged by flooding. (Acts 2012, No. 326, § 1, eff. Aug. 1, 2012.)

§ 1270.16. Succession; right of first refusal.

A. The terms of the franchise notwithstanding, any motorcycle or all-terrain vehicle dealer may appoint by will, or other written instrument, a designated successor to succeed in the ownership interest of the motorcycle or all-terrain vehicle dealer in the dealership upon the death or incapacity of the motorcycle or all-terrain vehicle dealer.

B. Unless good cause exists for refusal to honor the succession on the part of the manufacturer or distributor, any designated successor of a deceased or incapacitated motorcycle or all-terrain vehicle dealer of a dealership may succeed to the ownership of the dealership under the existing franchise if:

(1) The designated successor gives the manufacturer or distributor written notice of his intention to succeed to the ownership of the motorcycle or all-terrain vehicle dealer within sixty days of the motorcycle or all-terrain vehicle dealer’s death or incapacity.

(2) The designated successor agrees to be bound by all the terms and conditions of the franchise.

C. The manufacturer or distributor may request, and the designated successor shall provide, promptly upon such request, personal and financial data reasonably necessary to determine whether the succession should be honored.

D. If a manufacturer or distributor believes that good cause exists for refusing to honor the succession of a deceased or incapacitated motorcycle or all-terrain vehicle dealer, the manufacturer or distributor may, not more than sixty days following receipt of notice of the designated successor’s intent to succeed and receipt of such personal or financial data, serve upon the designated successor notice of its refusal to honor the succession and of its intent to discontinue the existing franchise with the motorcycle or all-terrain vehicle dealer not earlier than six months from the date such notice is served.

E. The notice must state the specific grounds for the refusal to honor the succession.

F. If notice of refusal and discontinuance is not timely served upon the designated successor, the franchise shall continue in effect subject to termination only as otherwise permitted by this Chapter.

G. In determining whether good cause for the refusal to honor the succession exists, the manufacturer or distributor has the burden of proving that the designated successor is not of good moral character or does not otherwise meet the manufacturer’s or distributor’s reasonable standards as a franchisee.

H. If a manufacturer or distributor refuses to honor the succession to the ownership interest of a deceased or incapacitated owner for good cause, then and in such event:

(1) The manufacturer or distributor shall allow the designated successor a reasonable period of time which shall not be less than six months in which to consummate a sale of the dealership. Any such sale shall be subject to R.S. 32:1270.11(1)(c).

(2) Upon termination of the franchise pursuant to such refusal, the provisions of R.S. 32:1270.17 shall apply. (Acts 2012, No. 326, § 1, eff. Aug. 1, 2012.)

§ 1270.17. Requirements upon termination; penalty; indemnity; motorcycle or all-terrain vehicle dealers.

A. (1) In the event the licensee ceases to engage in the business of being a motorcycle or all-terrain vehicle dealer, or ceases to sell a particular make of motorcycle or all-terrain vehicle and after notice to the manufacturer, converter, distributor, or representative by certified mail or commercial delivery service with verification of receipt, within thirty days of the receipt of the notice by the manufacturer, converter, distributor, or representative, the manufacturer, converter, distributor, or representative shall repurchase:

(a) All new motorcycles or all-terrain vehicles of the current and last prior model year delivered to the licensee and parts on hand that have not been damaged or substantially altered to the prejudice of the manufacturer while in the possession of the licensee. As to motorcycle or all-terrain vehicle dealers, the repurchase of parts shall be limited to those listed in the manufacturer’s price book. The motorcycle or all-terrain vehicles and parts shall be repurchased at the cost to the licensee which shall include without limitation freight and advertising costs, less all allowances paid to the motorcycle or all-terrain vehicle dealer.

(b) At fair market value, each undamaged sign owned by the motorcycle or all-terrain vehicle dealer which bears a trademark or trade name used or claimed by the manufacturer, converter, distributor, or representative if the sign was purchased from or purchased at the request of the manufacturer, distributor, or representative. Fair market value shall be no less than cost of acquisition of the sign by the motorcycle or all-terrain vehicle dealer.

(c) At fair market value, all special tools and automotive service equipment owned by the motorcycle or all-terrain vehicle dealer which were recommended in writing and designated as special tools and equipment and purchased from or purchased at the request of the manufacturer, converter, distributor, or representative, if the tools and equipment are in usable and good condition except for reasonable wear and tear. Fair market value shall be no less than cost of acquisition of special tools and automotive service equipment by the motorcycle or all-terrain vehicle dealer.

(2) The manufacturer, converter, distributor, or representative shall pay to the motorcycle or all-terrain vehicle dealer the costs of transporting, handling, packing, and loading of motorcycles or all-terrain vehicles, or parts, signs, tools, and equipment subject to repurchase.

(3) The manufacturer or converter shall make the required repurchase after the dealer terminates his franchise and within sixty days of the submission to it, by certified mail, return receipt requested, or commercial delivery service with verification of receipt, of a final inventory of motorcycles, all-terrain vehicles, and parts on hand.

B. Failure to make such repurchase without just cause shall subject the manufacturer or converter to a penalty of one and one-half percent per month, or fraction thereof, of the inventory value or returnable motorcycles or all-terrain vehicles, and parts, signs, special tools, and automotive service equipment, payable to the dealer, as long as the repurchase is not made. (Acts 2012, No. 326, § 1, eff. Aug. 1, 2012.)

§ 1270.18. Manufacturer termination of line-make; manufacturer bankruptcy; license; motorcycle or all-terrain vehicle franchise.

Notwithstanding the terms of any franchise or provision of law, if the termination, cancellation, or nonrenewal of a licensee’s franchise is the result of the termination, elimination, or cessation of a line-make by the manufacturer, distributor, or factory branch, whether by bankruptcy or otherwise, the license issued by the commission may remain in effect at the discretion of the commission pursuant to its rules. (Acts 2012, No. 326, § 1, eff. Aug. 1, 2012.)

§ 1270.19. Motorcycle or all-terrain vehicle repairs.

Suppliers of mechanical repairs and services for any motorcycle or all-terrain vehicle subject to regulation pursuant to this Chapter shall provide each consumer with an itemized bill indicating repairs and services performed, parts replaced, or materials used, the total labor charge, and the identity of the mechanic, repairman, or supplier who performed the work. However, nothing in this Section shall prohibit a supplier of mechanical repairs and services from charging a service fee for the use of shop supplies such as rags, fender covers, small amounts of fluid, or other items which are not itemized, provided that such fee does not exceed five percent of the total invoice for mechanical repairs or thirty-five dollars, whichever is less. (Acts 2012, No. 326, § 1, eff. Aug. 1, 2012.)

PART 4. PROVISIONS SPECIFIC TO RECREATIONAL VEHICLES.

Editor’s Notes. — Acts 2012, No. 326, § 1, enacted Parts II, III, and IV of Chapter 6 of Title 32, comprised of R.S. 32:1270 through 1270.30.

§ 1270.20. Unauthorized acts; recreational vehicles.

It shall be a violation of this Chapter:

(1) For a manufacturer, a distributor, a wholesaler, factory branch, or officer, agent, or other representative thereof:

(a) To induce or coerce, or attempt to induce or coerce, any licensee:

(i) To order or accept delivery of any recreational vehicles, appliances, equipment, parts or accessories therefor, or any other commodity or commodities which shall not have been voluntarily ordered.

(ii) To order or accept delivery of any recreational vehicle with special features, appliances, accessories, or equipment not included in the list price of the recreational vehicle as publicly advertised.

(iii) To order for any person any parts, accessories, equipment, machinery, tools, appliances, or any commodity whatsoever.

(iv) To assent to a release, assignment, novation, waiver, or estoppel which would relieve any person from liability to be imposed by law, unless done in connection with a settlement agreement to resolve a matter pending a commission hearing or pending litigation between a manufacturer, distributor, wholesaler, or factory branch, or officer, agent, or other representative thereof.

(v) To enter into a franchise with a licensee or during the franchise term, use any written instrument, agreement, release, assignment, novation, estoppel, or waiver, to attempt to nullify or modify any provision of this Chapter, or to require any controversy between a recreational vehicle dealer and a manufacturer to be referred to any person or entity other than the commission, or duly constituted courts of this state or the United States, if such referral would be binding upon the recreational dealer. Such instruments are null and void, unless done in connection with a settlement agreement to resolve a matter pending a commission hearing or pending litigation.

(vi) To waive the right to a jury trial.

(vii) To participate in an advertising group or to participate monetarily in an advertising campaign or contest or to purchase any promotional materials, showroom, or other display decorations or materials at the expense of such recreational vehicle dealer.

(viii) To release, convey, or otherwise provide customer information, if to do so is unlawful or if the customer objects in writing. This does not include information that is necessary for the manufacturer to meet its obligations to the recreational vehicle dealer or consumers in regard to contractual responsibilities, recreational vehicle recalls, or other requirements imposed by state or federal law. The manufacturer is further prohibited from providing any consumer information received from the recreational vehicle dealer to any unaffiliated third party.

(ix) To pay the attorney fees of the manufacturer or distributor related to hearings and appeals brought under this Chapter.

(b) To refuse to deliver to any licensee having a franchise or contractual arrangement for the retail sale of recreational vehicles sold or distributed by such manufacturer, distributor, wholesaler, or factory branch, any recreational vehicle, publicly advertised for immediate delivery, within sixty days after such recreational vehicle dealer’s order shall have been received.

(c) To threaten to cancel any franchise or any contractual agreement existing between such manufacturer, distributor, wholesaler, or factory branch and the recreational vehicle dealer for any reason.

(d) To unfairly, without just cause and due regard to the equities of such recreational vehicle dealer, cancel the franchise of any licensee. The nonrenewal of a franchise with such recreational vehicle dealer or his successor without just provocation or cause, or the refusal to approve a qualified transferee or qualified successor to the dealer-operator as provided for in the franchise agreement, shall be deemed a violation of this Paragraph and shall constitute an unfair cancellation, regardless of the terms or provisions of such franchise. However, at least ninety-days notice shall be given to the recreational vehicle dealer of any cancellation or nonrenewal of a franchise except for a cancellation arising out of the financial default of the recreational vehicle dealer or fraudulent activity of the recreational vehicle dealer principal which results in the conviction of a crime punishable by imprisonment.

(e) To refuse to extend to a licensee the privilege of determining the mode or manner of available transportation facility that such recreational vehicle dealer desires to be used or employed in making deliveries of recreational vehicles to him or it.

(f) To use any false or misleading advertisement in connection with his business as such manufacturer of recreational vehicles, distributor, wholesaler, or factory branch, or officer, agent, or other representative thereof.

(g) To delay, refuse, or fail to deliver recreational vehicles in reasonable quantities relative to the licensee’s facilities and sales potential in the relevant market area. This Subparagraph shall not be valid, however, if such failure is caused by acts or causes beyond the control of the manufacturer, distributor, or other such party.

(h) To ship or sell recreational vehicles to a licensee prior to the licensee having been granted a license by the commission to sell such recreational vehicles.

(i) To unreasonably withhold consent to the sale, transfer, or exchange of the franchise to a qualified transferee capable of being licensed as a recreational vehicle dealer in this state, provided the transferee meets the criteria generally applied by the manufacturer in approving new recreational vehicle dealers and agrees to be bound by all the terms and conditions of the standard franchises.

(j) To fail to respond in writing to a written request for consent as specified in Subparagraph (i) of this Paragraph within sixty days of receipt of a written request on the forms, if any, generally utilized by the manufacturer or distributor for such purposes and containing the information required therein. Failure to respond shall be deemed to be consent to the request.

(k) (i) To sell or offer to sell a new or unused recreational vehicle directly to a consumer except as provided in this Chapter, or to compete with a licensee in the same-line makes, models, or classifications operating under an agreement or franchise from the aforementioned manufacturer. A manufacturer shall not, however, be deemed to be competing when any one of the following conditions are met:

(aa) Operating a dealership temporarily for a reasonable period, not to exceed two years.

(bb) Operating a bona fide retail dealership which is for sale to any qualified independent person at a fair and reasonable price, not to exceed two years.

(cc) Operating in a bona fide relationship in which a person independent of a manufacturer has made a significant investment subject to loss in the dealership, and can reasonably expect to acquire full ownership of such dealership on reasonable terms and conditions.

(ii) After any of the conditions have been met under Subitems (i)(aa) and (bb) of this Subparagraph, the commission shall allow the manufacturer to compete with licensees of the same-line makes, models, or classifications under an agreement or franchise from the manufacturer for longer than two years when, in the discretion of the commission, the best interest of the manufacturer, consuming public, and licensees are best served.

(l) To condition the renewal or extension of a franchise on a new recreational vehicle dealer’s substantial renovation of the recreational vehicle dealer’s place of business or on the construction, purchase, acquisition, or rental of a new place of business by the new recreational vehicle dealer, unless the manufacturer has advised the new recreational vehicle dealer in writing of its intent to impose such a condition within a reasonable time prior to the effective date of the proposed date of renewal or extension, but in no case less than one hundred eighty days, and provided the manufacturer demonstrates the need for such demand in view of the need to service the public and the economic conditions existing in the recreational vehicle industry at the time such action would be required of the new recreational vehicle dealer. As part of any such condition, the manufacturer shall agree, in writing, to supply the recreational vehicle dealer with an adequate supply and marketable model mix of recreational vehicles to meet the sales levels necessary to support the increased overhead incurred by the recreational vehicle dealer by reason of such renovation, construction, purchase, or rental of a new place of business.

(m) To fail to compensate its recreational vehicle dealers for the work and services they are required to perform in connection with the recreational vehicle dealer’s delivery and preparation obligations according to the terms of compensation that shall be filed with the commission on or before October first of each year. The commission shall find the compensation to be reasonable or the manufacturer shall remedy any deficiencies.

(n) To fail to designate and provide to the commission in writing the community or territory assigned to a licensee.

(o) To unreasonably discriminate among competing, similarly situated, same-line make dealers in the sales of recreational vehicles, in the availability of such recreational vehicles, in the terms of incentive programs or sales promotion plans, or in other similar programs.

(p) To terminate, cancel, or refuse to continue any franchise agreement based upon the fact that the recreational vehicle dealer owns, has an investment in, participates in the management of, or holds a franchise agreement for the sale or service of another make or line of new recreational vehicles at a different dealership location, or intends to or has established another make or line of new recreational vehicles in the same dealership facilities of the manufacturer or distributor.

(q) To demand compliance with facilities requirements that include any requirements that a recreational vehicle dealer establish or maintain exclusive office, parts, service or body shop facilities, unless such requirements would be reasonable and justified by business considerations. The burden of proving that such requirements are reasonable and justified by business considerations is on the manufacturer. If the franchise agreement of the manufacturer or distributor requires the approval of the manufacturer or distributor for facility uses or modifications, the manufacturer or distributor shall approve or deny the request in writing within sixty days of receipt of such request.

(r) To use any subsidiary, affiliate, or any other controlled person or entity, or to employ the services of a third party, to accomplish what would otherwise be illegal conduct under this Chapter on the part of the manufacturer or distributor.

(s) To make a change in the area of responsibility described in the franchise agreement or sales and service agreement of a recreational vehicle dealer, without the franchisor or manufacturer giving the recreational vehicle dealer and the commission no less than sixty days prior written notice by certified or registered mail.

(t) To induce or coerce, or attempt to induce or coerce, any recreational vehicle dealer to enter into any agreement with such manufacturer, distributor, wholesaler, distributor branch or factory branch or representative thereof, or to do any other act unfair to the recreational vehicle dealer.

(u) (i) To coerce or attempt to coerce any retail recreational vehicle dealer or prospective retail recreational vehicle dealer to offer to sell or sell any extended service contract or extended maintenance plan or gap product offered, sold, backed by, or sponsored by the manufacturer or distributor or affiliate or sell, assign, or transfer any retail installment sales contract or lease obtained by the dealer in connection with the sale or lease by him of recreational vehicles manufactured or sold by the manufacturer or distributor, to a specified finance company or class of finance companies, leasing company or class of leasing companies, or to any other specified persons by any of the following:

(aa) By any statement, promise, or threat that the manufacturer or distributor will in any manner benefit or injure the dealer, whether the statement, suggestion, threat, or promise is express or implied or made directly or indirectly.

(bb) By any act that will benefit or injure the dealer.

(cc) By any contract, or any express or implied offer of contract, made directly or indirectly to the dealer, for handling the recreational vehicle on the condition that the recreational vehicle dealer shall offer to sell or sell any extended service contract or extended maintenance plan offered, sold, backed by, or sponsored by the manufacturer or distributor or that the dealer sell, assign, or transfer his retail installment sales contract on or lease of the recreational vehicle, to a specified finance company or class of finance companies, leasing company or class of leasing companies, or to any other specified person.

(dd) Any such statements, threats, promises, acts, contracts, or offers of contracts, when their effect may be to lessen or eliminate competition.

(ii) Nothing contained in this Subparagraph shall prohibit a manufacturer or distributor from offering or providing incentive benefits or bonus programs to a retail recreational vehicle dealer or prospective retail recreational vehicle dealer who makes the voluntary decision to offer to sell or sell any extended service contract or extended maintenance plan offered, sold, backed, or sponsored by the manufacturer or distributor or to sell, assign, or transfer any retail installment sale or lease by him of recreational vehicles manufactured or sold by the manufacturer or distributor to a specified finance company or leasing company.

(2) For a recreational vehicle dealer or a recreational vehicle salesman:

(a) To require a purchaser of a recreational vehicle, as a condition of sale and delivery thereof, to also purchase special features, appliances, accessories, or equipment not desired or requested by the purchaser; however, this prohibition shall not apply as to special features, appliances, accessories, or equipment which are permanently affixed to the recreational vehicle.

(b) To represent and sell as a new recreational vehicle any vehicle, the legal title of which has been transferred by a manufacturer, distributor, or dealer to an ultimate purchaser.

(c) To use any false or misleading advertisement in connection with his business as such recreational vehicle dealer or recreational vehicle salesman.

(d) To sell or offer to sell makes, models, or classifications of new recreational vehicles for which no franchise and license to sell is held.

(e) Except as otherwise approved by the commission, to sell or offer to sell a recreational vehicle from an unlicensed location.

(f) To deliver to a prospective purchaser a new recreational vehicle on a sale conditioned on financing, i.e., a spot delivery, except on the following terms and conditions which shall be in writing and shall be a part of the conditional sales contract or other written notification signed by the purchaser:

(i) That if the sale is not concluded by the financing of the sale to the purchaser within twenty-five days of the delivery, the sale contract shall be null and void.

(ii) That the recreational vehicle being offered for trade-in by the purchaser shall not be sold by the recreational vehicle dealer until the conditional sale is complete.

(iii) That there shall be no charge to the purchaser should the conditional sale not be completed, including but not limited to mileage charges or charges to refurbish the recreational vehicle offered for trade-in. However, the purchaser shall be responsible for any and all damages to the recreational vehicle or other vehicles damaged by the fault of the purchaser and any and all liability incurred by the purchaser during the purchaser’s custody of the recreational vehicle to the extent provided for in R.S. 22:1296.

(iv) That if the conditional sale is not completed, the recreational vehicle dealer shall immediately refund to the purchaser upon return of the recreational vehicle all sums placed with the dealership as a deposit or any other purpose associated with the attempted sale of the vehicle.

(v) That the prospective purchaser shall return the recreational vehicle to the dealership within forty-eight hours of notification by the recreational vehicle dealer that the conditional sale will not be completed. If the prospective purchaser does not return the recreational vehicle to the dealership within forty-eight hours of notification by the recreational vehicle dealer, an authorized agent of the recreational vehicle dealer shall have the right to recover the recreational vehicle without the necessity of judicial process, provided that such recovery can be accomplished without unauthorized entry into a closed dwelling, whether locked or unlocked, and without a breach of peace.

(g) To pay a fee to any person in return for the solicitation, procurement, or production by that person of prospective purchasers for new and used recreational vehicles, except to a recreational vehicle salesman licensed under the provisions of this Chapter.

(h) To fail to fully and completely explain each charge listed on a retail buyer’s order or recreational vehicle invoice prior to the purchase of a recreational vehicle.

(i) When selling a recreational vehicle to a consumer, to assess any consumer services fees, which shall include fees for treating the interior upholstery of the recreational vehicle, oil changes, roadside assistance, dealer inspections, or any other service offered by the recreational vehicle dealer, without allowing the buyer to refuse such services and be exempt from payment for such services. The provisions of this Subparagraph shall not apply to dealer-added options or accessories which are permanently affixed to the recreational vehicle.

(j) (i) To fail to disclose to a purchaser in writing on the sales contract, buyer’s order, or any other document that the recreational vehicle dealer may be participating in finance charges associated with the sale.

(ii) To participate in a finance charge that would result in a difference between the buy rate and the contract rate of more than three percentage points.

(iii) The provisions of this Subparagraph shall apply only to transactions subject to the Louisiana Motor Vehicle Sales Finance Act.

(3) (a) For any person or other licensee to modify a franchise during the term of the agreement or upon its renewal if the modification substantially and adversely affects the franchisee’s rights, obligations, investment, or return on investment without giving a sixty-day written notice of the proposed modification to the licensee and the commission unless the modifications are required by law, court order, or the commission. Within the sixty-day notice period, the licensee may file with the commission a complaint for a determination whether there is good cause for permitting the proposed modification. The party seeking to modify or replace an agreement shall demonstrate by a preponderance of the evidence that there is good cause for the modification or replacement. The commission shall schedule a hearing within sixty days to decide the matter. Multiple complaints pertaining to the same proposed modifications shall be consolidated for hearing. The proposed modification may not take effect pending the determination of the matter.

(b) In making a determination of whether there is good cause for permitting a proposed modification, the commission may consider any relevant factor including:

(i) The reasons for the proposed modification.

(ii) Whether the proposed modification is applied to or affects all licensees in a nondiscriminating manner.

(iii) The degree to which the proposed modification will have a substantial and adverse effect upon the licensee’s investment or return on investment.

(iv) Whether the proposed modification is in the public interest.

(v) The degree to which the proposed modification is necessary to the orderly and profitable distribution of recreational vehicles and other services by the licensee.

(vi) Whether the proposed modification is offset by other modifications beneficial to the licensee.

(c) The decision of the commission shall be in writing and shall contain findings of fact and a determination of whether there is good cause for permitting the proposed modification. The commission shall deliver copies of the decision to the parties personally or by registered mail.

(4) For any employee of a licensee while acting in the scope of his employment, to accept any payment, commission, fee, or compensation of any kind from any person other than the employing licensee, unless such payment is fully disclosed to and approved by the employing licensee. (Acts 2012, No. 326, § 1, eff. Aug. 1, 2012.)

Editor’s Notes. — Acts 2012, No. 326, § 1, enacted Parts II, III, and IV of Chapter 6 of Title 32, comprised of R.S. 32:1270 through 1270.30.

§ 1270.21. Indemnification of franchised recreational vehicle dealers.

Notwithstanding the terms of any franchise agreement, each manufacturer or converter shall indemnify and hold harmless its franchised recreational vehicle dealers against any judgment for damages, including but not limited to court costs and reasonable attorney fees of the recreational vehicle dealer, arising out of complaints, claims, or lawsuits including but not limited to strict liability, negligence, misrepresentation, express or implied warranty, or rescission of sale to the extent that the judgment arises out of alleged defective or negligent manufacture, assembly, or design of recreational vehicles, parts, or accessories, or other functions by the manufacturer of converter, which are beyond the control of the recreational vehicle dealer. (Acts 2012, No. 326, § 1, eff. Aug. 1, 2012.)

§ 1270.22. Payment to recreational vehicles dealers; penalties.

It shall be a violation of this Chapter for a recreational vehicle manufacturer, distributor, wholesaler, factory branch, officer, agent or other representative thereof, to fail to pay a recreational vehicle dealer all monies due the recreational vehicle dealer, except manufacturer hold-back amounts, within thirty days of the date of completion of the transactions or submissions of the claims giving rise to the payments to the recreational vehicle dealers. Failure to make payments shall subject the manufacturer, distributor, wholesaler, factory branch, officer, agent, or other representative thereof, to a penalty of the one and one-half percent interest per month, or fraction thereof, until sums due the recreational vehicle dealer are fully paid. (Acts 2012, No. 326, § 1, eff. Aug. 1, 2012.)

§ 1270.23. Warranty; compensation; audits of recreational vehicle dealer records.

A. (1) It shall be a violation of this Chapter for a manufacturer, a distributor, a wholesaler, or factory branch, or officer, agent or other representative thereof, to fail to adequately and fairly compensate its recreational vehicle dealers for labor, parts, and other expenses incurred by such dealer to perform under and comply with a manufacturer’s or a distributor’s warranty agreement.

(2) In no event shall any manufacturer or distributor pay its recreational vehicle dealers at a price or rate for warranty work that is less than that charged by the recreational vehicle dealer to the retail customers of the recreational vehicle dealer for nonwarranty work of like kind.

(3) Warranty work includes parts and labor performed.

(4) All claims made by the recreational vehicle dealer for compensation under this Subsection shall be paid within thirty days after approval and shall be approved or denied within thirty days after receipt. When any claim is denied, the recreational vehicle dealer shall be notified in writing of the grounds for denial.

(5) The obligations in this Subsection may be modified by contract.

B. (1) Notwithstanding the terms of any franchise agreement, warranty, and sales incentive, audits of recreational vehicle dealer records may be conducted by the manufacturer, distributor, or factory branch. Any audit for warranty parts or service compensation shall be for the twelve-month period immediately following the date of the payment of the claim by the manufacturer or distributor. However, a recreational vehicle dealer shall not be held liable by virtue of an audit for failure to retain parts for a period in excess of six months. Any audit for sales incentives, service incentives, rebates, or other forms of incentive compensation shall be only for the twelve-month period immediately following the date of the final payment to the recreational vehicle dealer under a promotion, event, program, or activity. In no event shall the manufacturer, distributor, or factory branch fail to allow the recreational vehicle dealer to make corrections to the sales data in less than one hundred twenty days from the program period. Additionally, no penalty other than amounts advanced on a recreational vehicle reported incorrectly shall be due in connection with the audit. With respect to recreational vehicles sold during the time period subject to the audit, but submitted incorrectly to the manufacturer, distributor, or wholesale distributor branch or factory branch, the recreational vehicle dealer shall be charged back for the amount reported incorrectly and credited with the amount due, if anything, on the actual sale date.

(2) No claim which has been approved and paid may be charged back to the recreational vehicle dealer unless it can be shown that one of the following applies:

(a) The claim was false or fraudulent.

(b) The repairs were not properly made.

(c) The repairs were unnecessary to correct the defective condition under generally accepted standards of workmanship.

(d) The recreational vehicle dealer failed to reasonably substantiate the repair in accordance with reasonable written requirements of the manufacturer or distributor, if the recreational vehicle dealer was notified of the requirements prior to the time the claim arose and if the requirements were in effect at the time the claim arose.

(3) A manufacturer or distributor shall not deny a claim solely based on a recreational vehicle dealer’s incidental failure to comply with a specific claim processing requirement, or a clerical error, or other administrative technicality.

(4) Limitations on warranty parts or service compensation, sales incentive audits, rebates, or other forms of incentive compensation, chargebacks for warranty parts or service compensation, and service incentives and chargebacks for sales compensation only shall not be effective in the case of intentionally false or fraudulent claims.

(5) It shall be deemed an unfair act pursuant to this Chapter to audit a recreational vehicle dealer more frequently than two sales-related and two service-related audits in a twelve-month period. Nothing in this Subsection shall limit a manufacturer’s or distributor’s ability to perform routine claim reviews in the normal course of business.

(6) No claim may be rejected as late if it has been submitted within sixty days of the date the repair order was written. (Acts 2012, No. 326, § 1, eff. Aug. 1, 2012.)

§ 1270.24. Recreational vehicle repairs.

Suppliers of mechanical repairs and services for any recreational vehicle subject to regulation pursuant to this Chapter shall provide each consumer with an itemized bill indicating repairs and services performed, parts replaced, or materials used, the total labor charge, and the identity of the mechanic, repairman, or supplier who performed the work. However, nothing in this Section shall prohibit a supplier of mechanical repairs and services from charging a service fee for the use of shop supplies such as rags, fender covers, small amounts of fluid, or other items which are not itemized, provided that such fee does not exceed five percent of the total invoice for mechanical repairs or thirty-five dollars, whichever is less. (Acts 2012, No. 326, § 1, eff. Aug. 1, 2012.)

§ 1270.25. Damage disclosure; recreational vehicles.

A. Whenever a new recreational vehicle subject to regulation pursuant to this Part is sold to any person, the seller shall notify the purchaser of any body damage or mechanical damage which the recreational vehicle has sustained that exceeds six percent of the manufacturer’s wholesale price. Such notice shall be in writing and a copy thereof shall be delivered to the purchaser prior to or simultaneous with transfer of the recreational vehicle title.

B. Replacement of a new recreational vehicle’s instrument panels, appliances, furniture, cabinetry, televisions, audio equipment, or similar residential components shall not be deemed “damage” pursuant to this Section if such items are replaced with original manufacturers’ parts and materials.

C. This Section shall apply to all instances of vehicular body or mechanical damage to recreational vehicles and to all actions involving such damage, notwithstanding the application of other codal, statutory, or regulatory provisions, including but not limited to Civil Code Articles 2520 et seq. (Acts 2012, No. 326, § 1, eff. Aug. 1, 2012.)

§ 1270.26. Notice regarding recalls; recreational vehicles.

It shall be a violation of this Part for a recreational vehicle dealer to sell a new recreational vehicle without first supplying a prospective buyer with the following notice: “A new recreational vehicle may have been subject to a National Highway Traffic Safety Administration required recall which would be repaired in accordance with manufacturer standards approved by the National Highway Traffic Safety Administration. If such a repair is a concern before you purchase, please ask for a copy of the recall notice, if applicable, to the recreational vehicle being sold.” This notice shall be included on the buyer’s order in a box and in bold print which is signed by the buyer and the seller or his representative next to the box. If the buyer requests the recall notice, the recall notice shall be included in the sales transaction. If the selling recreational vehicle dealer performed the repair, the documents supporting the repair shall also be included in the sales transaction. (Acts 2012, No. 326, § 1, eff. Aug. 1, 2012.)

§ 1270.27. Sale of water-damaged recreational vehicles.

A. No person shall sell, transfer, or convey any new or used recreational vehicle to any person without notifying the buyer or receiver of the recreational vehicle in writing of the extent of any water damage from flooding which occurred to the recreational vehicle prior to the transaction.

B. If a sale, transfer, or conveyance of a new or used recreational vehicle occurs in violation of Subsection A of this Section, the person receiving ownership and title to the recreational vehicle who is not otherwise aware of the damage at the time of the transaction may bring an action to set aside the transaction within one year from the date of the transaction and receive all monies or other property given as consideration for the vehicle less a reasonable assessment for miles driven.

C. For the purposes of this Section, a “water-damaged vehicle” means any recreational vehicle whose power train, computer, or electrical system has been damaged by flooding. (Acts 2012, No. 326, § 1, eff. Aug. 1, 2012.)

§ 1270.28. Succession; right of first refusal; recreational vehicle dealer.

A. (1) The terms of the franchise notwithstanding, any recreational vehicle dealer may appoint by will, or other written instrument, a designated successor to succeed in the ownership interest of the recreational vehicle dealer in the dealership upon the death or incapacity of the recreational vehicle dealer.

(2) Unless good cause exists for refusal to honor the succession on the part of the manufacturer or distributor, any designated successor of a deceased or incapacitated recreational vehicle dealer of a dealership may succeed to the ownership of the dealership under the existing franchise if:

(a) The designated successor gives the manufacturer or distributor written notice of his intention to succeed to the ownership of the recreational vehicle dealer within sixty days of the recreational vehicle dealer’s death or incapacity.

(b) The designated successor agrees to be bound by all the terms and conditions of the franchise.

(3) The manufacturer or distributor may request, and the designated successor shall provide, promptly upon such request, personal and financial data reasonably necessary to determine whether the succession should be honored.

(4) If a manufacturer or distributor believes that good cause exists for refusing to honor the succession of a deceased or incapacitated recreational vehicle dealer, the manufacturer or distributor may, not more than sixty days following receipt of notice of the designated successor’s intent to succeed and receipt of such personal or financial data, serve upon the designated successor notice of its refusal to honor the succession and of its intent to discontinue the existing franchise with the dealer not earlier than six months from the date such notice is served.

(5) The notice must state the specific grounds for the refusal to honor the succession.

(6) If notice of refusal and discontinuance is not timely served upon the designated successor, the franchise shall continue in effect subject to termination only as otherwise permitted by this Chapter.

(7) In determining whether good cause for the refusal to honor the succession exists, the manufacturer or distributor has the burden of proving that the designated successor is not of good moral character or does not otherwise meet the manufacturer’s or distributor’s reasonable standards as a franchisee.

(8) If a manufacturer or distributor refuses to honor the succession to the ownership interest of a deceased or incapacitated owner for good cause, then and in such event:

(a) The manufacturer or distributor shall allow the designated successor a reasonable period of time which shall not be less than six months in which to consummate a sale of the dealership. Any such sale shall be subject to R.S. 32:1270.20(1)(d).

(b) Upon termination of the franchise pursuant to such refusal, the provisions of R.S. 32:1270.29 shall apply.

B. In the event of a proposed sale or transfer of a recreational vehicle dealership and if the franchise agreement has a right of first refusal in favor of the manufacturer or distributor, then, notwithstanding the terms of the franchise agreement, the manufacturer or distributor shall be permitted to exercise a right of first refusal to acquire the recreational vehicle dealer’s assets or ownership if all of the following requirements are met:

(1) In order to exercise its right of first refusal, the manufacturer or distributor shall notify the recreational vehicle dealer in writing within sixty days of his receipt of the completed proposal for the proposed sale or transfer and all related agreements.

(2) The applicability of R.S. 32:1270.20(1)(l) shall not be expanded or changed.

(3) The exercise of the right of first refusal will result in the recreational vehicle dealer receiving the same or greater consideration as he has contracted to receive in connection with the proposed change of ownership or transfer.

(4) The proposed sale or transfer of the dealership’s assets does not involve the transfer or sale to a member or members of the family of one or more recreational vehicle dealers, or to a qualified manager with at least two years management experience at the dealership of one or more of these recreational vehicle dealers, or to a partnership or corporation controlled by such persons.

(5) (a) The manufacturer or distributor agrees to pay the reasonable expenses, including attorney fees which do not exceed the usual, customary, and reasonable fees charged for similar work done for other clients, incurred by the proposed owner or transferee prior to the manufacturer’s or distributor’s exercise of its right of first refusal in negotiating and implementing the contract for the proposed sale or transfer of the dealership or dealership assets. Such expenses and attorney fees shall be paid to the proposed new owner or transferee at the time of closing of the sale or transfer for which the manufacturer or distributor exercised its right of first refusal.

(b) No payment of such expenses and attorney fees shall be required if the new owner or transferee has not submitted or caused to be submitted an accounting of those expenses within thirty days of the recreational vehicle dealer’s receipt of the manufacturer’s or distributor’s written request for such an accounting. A manufacturer or distributor may request such accounting before exercising his right of first refusal.

(6) The recreational vehicle dealer shall not have any liability to any person as a result of a manufacturer’s exercising its right of first refusal and the manufacturer or distributor shall assume the defense of the selling dealer for any claim by the proposed owner or transferee arising from the exercise of the right of first refusal. (Acts 2012, No. 326, § 1, eff. Aug. 1, 2012.)

§ 1270.29. Requirements upon termination; penalty; indemnity; recreational vehicles.

A. (1) In the event the licensee ceases to engage in the business of being a recreational vehicle dealer, or ceases to sell a particular recreational vehicle, and after notice to the manufacturer, converter, distributor, or representative by certified mail or commercial delivery service with verification of receipt, within thirty days of the receipt of the notice by the manufacturer, converter, distributor, or representative, the manufacturer, converter, distributor, or representative shall repurchase:

(a) All new recreational vehicles of the current and last prior model year delivered to the licensee and parts limited to those listed in the manufacturer’s price book. The recreational vehicles and parts shall be repurchased at the cost to the licensee which shall include without limitation freight and advertising costs, less all allowances paid to the recreational vehicle dealer.

(b) At fair market value, each undamaged sign owned by the recreational vehicle dealer which bears a trademark or trade name used or claimed by the manufacturer, distributor, or representative if the sign was purchased from or purchased at the request of the manufacturer, distributor, or representative. Fair market value shall be no less than cost of acquisition of the sign by the recreational vehicle dealer.

(c) At fair market value, all special tools and automotive service equipment owned by the recreational vehicle dealer which were recommended in writing and designated as special tools and equipment and purchased from or purchased at the request of the manufacturer, converter, distributor, or representative, if the tools and equipment are in usable and good condition except for reasonable wear and tear. Fair market value shall be no less than cost of acquisition of special tools and automotive service equipment by the recreational vehicle dealer.

(2) The manufacturer, converter, distributor, or representative shall pay to the recreational vehicle dealer the costs of transporting, handling, packing, and loading of recreational vehicles, or parts, signs, tools, and equipment subject to repurchase.

(3) The manufacturer or converter shall make the required repurchase after the recreational vehicle dealer terminates his franchise and within sixty days of the submission to it, by certified mail, return receipt requested, or commercial delivery service with verification of receipt, of a final inventory of recreational vehicles and parts on hand.

B. Failure to make such repurchase without just cause shall subject the manufacturer or converter to a penalty of one and one-half percent per month, or fraction thereof, of the inventory value or returnable recreational vehicles, and parts, signs, special tools, and automotive service equipment, payable to the dealer, as long as the repurchase is not made.

C. (1) Upon the involuntary termination, nonrenewal, or cancellation of any franchise by the manufacturer or converter, except for termination, nonrenewal, or cancellation resulting from a felony conviction, notwithstanding the terms of any franchise, whether entered into before or after the enactment of this Chapter or any of its provisions, the new recreational vehicle dealer shall be allowed fair and reasonable compensation by the manufacturer or converter as agreed by the parties, or lacking agreement, as determined by the commission, for the dealership facilities if the facilities were required to be purchased or constructed as a precondition to obtaining the franchise or to its renewal; provided that if such facilities were leased and the lease was required as a precondition to obtaining the franchise or to its renewal, then the manufacturer shall be liable for one year’s payment of the rent or the remainder of the term of the lease, whichever is less.

(2) Payment under this Section shall entitle the manufacturers, converters, or distributors to possession and use of the facility.

(3) As used in this Section, “manufacturer” shall include a manufacturer, a converter, a distributor, a factory branch, distributor branch, or other subsidiary thereof.

(4) The obligation of the manufacturer or converter to purchase a dealership facility, pursuant to this Section, is equally applicable if an entity or person affiliated with the dealer is the owner or lessor of the facility. (Acts 2012, No. 326, § 1, eff. Aug. 1, 2012.)

§ 1270.30. Recreational vehicle manufacturer termination of line-make; manufacturer bankruptcy; license.

Notwithstanding the terms of any franchise or other provision of law, if the termination, cancellation, or nonrenewal of a licensee’s franchise is the result of the termination, elimination, or cessation of a line-make by the manufacturer, distributor, or factory branch, whether by bankruptcy or otherwise, the license issued by the commission may remain in effect at the discretion of the commission pursuant to its rules. (Acts 2012, No. 326, § 1, eff. Aug. 1, 2012.)
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Editor’s Notes. — Acts 2007, No. 388, § 1, enacted Chapter 6-A of Title 32 of the Louisiana Revised Statutes comprised of R.S. 32:1271 through 1282.

§ 1271. Short title.

This Chapter may be cited as the “Louisiana Vehicle Protection Product Act.” (Acts 2007, No. 388, § 1, eff. Jan. 1, 2008.)

Editor’s Notes. — Acts 2007, No. 388, § 1, enacted Chapter 6-A of Title 32 of the Louisiana Revised Statutes comprised of R.S. 32:1271 through 1282.

§ 1272. Definitions.

The following words, terms, and phrases, when used in this Chapter, shall have the following meaning:

(1) “Administrator” means a third party other than the warrantor who is designated by the warrantor to be responsible for the administration of vehicle protection product warranties.

(2) “Commission” means the Louisiana Motor Vehicle Commission.

(3) “Executive director” means the executive director of the Louisiana Motor Vehicle Commission.

(4) “Incidental costs” means expenses specified in the warranty incurred by the warranty holder related to the failure of the vehicle protection product to perform as provided in the warranty. Incidental costs may include, without limitation, insurance policy deductibles, rental vehicle charges, the difference between the actual value of the stolen vehicle at the time of theft and the cost of a replacement vehicle, sales taxes, registration fees, transaction fees, and mechanical inspection fees.

(5) “Vehicle mechanical breakdown insurance policy” means a contract or agreement as defined pursuant to R.S. 22:361(7).

(6) “Vehicle protection product” means a vehicle protection device, system, or service that is:

(i) Installed on or applied to a vehicle.

(ii) Designed to prevent loss or damage to a vehicle from a specific cause.

(iii) Includes a written warranty.

For purposes of this Chapter vehicle protection product shall include, without limitation, alarm systems, body part marking products, steering locks, window etch products, pedal and ignition locks, fuel and ignition kill switches, and electronic, radio, and satellite tracking devices.

(7) “Vehicle protection product warrantor” or “warrantor” means a person who is contractually obligated to the warranty holder under the terms of the vehicle protection product warranty agreement. Warrantor does not include an authorized insurer providing a warranty reimbursement insurance policy.

(8) “Vehicle protection product warranty” or “warranty” means a written agreement by a warrantor that provides if the vehicle protection product fails to prevent loss or damage to a vehicle from a specific cause, that the warrantor will pay to or on behalf of the warranty holder specified incidental costs as a result of the failure of the vehicle protection product to perform pursuant to the terms of the warranty.

(9) “Warranty holder” means a person who purchases a vehicle protection product or who is a permitted transferee.

(10) “Warranty reimbursement insurance policy” means a policy of insurance that is issued to the vehicle protection product warrantor to provide reimbursement to the warrantor or to pay on behalf of the warrantor all covered contractual obligations incurred by the warrantor under the terms and conditions of the insured vehicle protection product warranties issued by the warrantor. (Acts 2007, No. 388, § 1, eff. Jan. 1, 2008.)

LSLI 2007 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute renumbered various subdivisions of R.S. 32:1272, as enacted by Acts 2007, No. 388, § 1, in the following manner: the former (7) as (8); and the former (8) as (7).

§ 1273. Scope and exemptions.

A. No vehicle protection product may be sold or offered for sale unless the seller, warrantor, and administrator, if any, comply with the provisions of this Chapter.

B. Vehicle protection product warrantors and related vehicle protection product sellers and warranty administrators complying with this Chapter are not required to comply with and are not subject to any other provision of the Louisiana Insurance Code.

C. (1) Vehicle mechanical breakdown insurance policy providers who do not sell vehicle protection products are not subject to the requirements of this Chapter.

(2) Sales of vehicle protection products are exempt from the requirements of the Louisiana Insurance Code.

D. Warranties, indemnity agreements, and guarantees that are not provided as a part of a vehicle protection product are not subject to the provisions of this Chapter. (Acts 2007, No. 388, § 1, eff. Jan. 1, 2008.)

§ 1274. License and filing requirements; licensing fees.

A. A person may not operate as a warrantor or represent to the public that the person is a warrantor unless the person is licensed by the commission on a form prescribed by the executive director.

B. Warrantor registration records shall be filed annually and shall be updated within thirty days of any change. The registration records shall contain the following information:

(1) The warrantor’s name, any fictitious names under which the warrantor does business in the state, principal office address, and telephone number.

(2) The name and address of the warrantor’s agent for service of process in the state if other than the warrantor.

(3) The names of the warrantor’s executive officer or officers directly responsible for the warrantor’s vehicle protection product business.

(4) The name, address, and telephone number of any administrators designated by the warrantor to be responsible for the administration of vehicle protection product warranties in this state.

(5) A copy of the warranty reimbursement insurance policy or policies or other financial information required by R.S. 32:1275.

(6) A copy of each warranty the warrantor proposes to use in this state.

(7) A statement indicating under which provision of R.S. 32:1275 the warrantor qualifies to do business in this state as a warrantor.

C. If a registrant fails to register by the renewal deadline, the executive director shall give him written notice of the failure and the registrant will have thirty days from mailing of the notice to complete the renewal of his registration before he is suspended from being registered in this state.

D. An administrator or person who sells or solicits a sale of a vehicle protection product but who is not a warrantor shall not be required to register as a warrantor or be licensed under the insurance laws of this state to sell vehicle protection products.

E. (1) The licensing fee for a warrantor for each calendar year or part thereof shall not exceed five hundred dollars as fixed by the commission.

(2) All licensing fees collected under the provisions of this Section shall be paid to the commission, shall be nonrefundable, and shall be used for the administration of this Chapter by the commission.

(3) Upon approval of an application and the payment of a fee, the commission shall issue a license to the applicant to engage in business as a warrantor under and in accordance with the provisions of Chapter 6 of this Title and this Chapter for a period which shall expire the last day of December following the date of issuance. Such license shall not be transferable or assignable. (Acts 2007, No. 388, § 1, eff. Jan. 1, 2008; Acts 2008, No. 893, § 1, eff. Aug. 15, 2008.)

2008 Amendments. — Acts 2008, No. 893, § 1, effective August 15, 2008, added “license fees” in the section heading; and added (E).

§ 1275. Financial responsibility.

No vehicle protection product shall be sold, or offered for sale in this state unless the warrantor meets one of the following conditions in order to ensure adequate performance under the warranty. No other financial security requirements or financial standards for warrantors shall be required.

(1) The vehicle protection product warrantor is insured under a warranty reimbursement insurance policy issued by an insurer authorized to do business in this state which provides that:

(a) The insurer will pay to, or on behalf of, the warrantor one hundred percent of all sums that the warrantor is legally obligated to pay according to the warrantor’s contractual obligations under the warrantor’s vehicle protection product warranty.

(b) A true and correct copy of the warranty reimbursement insurance policy has been filed with the executive director by the warrantor.

(c) The policy contains the provision required in R.S. 32:1276.

(2) (a) The vehicle protection product warrantor, or its parent company in accordance with this Paragraph, maintains a net worth or stockholders’ equity of fifty million dollars.

(b) The warrantor provides the executive director with a copy of the warrantor’s or the warrantor’s parent company’s most recent Form 10-K or Form 20-F filed with the Securities and Exchange Commission within the last calendar year or, if the warrantor does not file with the Securities and Exchange Commission, a copy of the warrantor’s or the warrantor’s parent company’s audited financial statements that shows a net worth of the warrantor or its parent company of at least fifty million dollars. If the warrantor’s parent company’s Form 10-K, Form 20-F, or audited financial statements are filed to meet the warrantor’s financial stability requirement, then the parent company shall agree to guarantee the obligations of the warrantor relating to warranties issued by the warrantor in this state. The private financial information filed under this Paragraph shall be confidential as a trade secret of the entity filing the information and not subject to public disclosure. (Acts 2007, No. 388, § 1, eff. Jan. 1, 2008.)

CROSS REFERENCES

Louisiana Law. — License and filing requirements; licensing fees, see La. R.S. 32:1274.

Disclosure to warranty holder, see La. R.S. 32:1277.

§ 1276. Warranty reimbursement policy requirements.

No warranty reimbursement insurance policy shall be issued, sold, or offered for sale in this state unless the policy meets the following conditions:

(1) The policy states that the issuer of the policy will reimburse or pay on behalf of the vehicle protection product warrantor all covered sums which the warrantor is legally obligated to pay or will provide all the services that the warrantor is legally obligated to perform according to the warrantor’s contractual obligations under the provisions of the insured warranties issued by the warrantor.

(2) The policy states that in the event payment is due under the terms of the warranty, and such payment is not provided by the warrantor within sixty days after proof of loss has been filed according to the terms of the warranty by the warranty holder, the warranty holder may file directly with the warranty reimbursement insurance company for reimbursement.

(3) The policy provides that a warranty reimbursement insurance company that insures a warranty shall be deemed to have received payment of the premium if the warranty holder paid for the vehicle protection product and the insurer’s liability under the policy shall not be reduced or relieved by a failure of the warrantor, for any reason, to report the issuance of a warranty to the insurer.

(4) The policy has the following provisions regarding cancellation of the policy:

(a) The issuer of a reimbursement insurance policy shall not cancel such policy until a notice of cancellation in writing has been mailed or delivered to the executive director and each insured warrantor.

(b) The cancellation of a reimbursement insurance policy shall not reduce the issuer’s responsibility for vehicle protection products sold prior to the date of cancellation.

(c) In the event an insurer cancels a policy that a warrantor has filed with the executive director, the warrantor shall do either of the following:

(i) File a copy of a new policy with the executive director, before the termination of the prior policy, providing no lapse in coverage following the termination of the prior policy.

(ii) Discontinue offering warranties as of the termination date of the policy until a new policy becomes effective and is accepted by the executive director.

(5) Other provisions and conditions the commission may adopt and promulgate by rule. (Acts 2007, No. 388, § 1, eff. Jan. 1, 2008.)

CROSS REFERENCES

Louisiana Law. — Financial responsibility, see La. R.S. 32:1275.

§ 1277. Disclosure to warranty holder.

A. A vehicle protection product warranty shall not be sold or offered for sale in this state unless the warranty:

(1) States the following: “The obligations of the warrantor to the warranty holder are guaranteed under a warranty reimbursement insurance policy” if the warrantor elects to meet its financial responsibility obligations under R.S. 32:1275(1), or states “The obligations of the warrantor under this warranty are backed by the full faith and credit of the warrantor” if the warrantor elects to meet its financial responsibility obligations under R.S. 32:1275(2).

(2) States that in the event a warranty holder must make a claim against a party other than the warranty reimbursement insurance policy issuer, the warranty holder is entitled to make a direct claim against the insurer upon the failure of the warrantor to pay any claim or meet any obligation under the terms of the warranty within sixty days after proof of loss has been filed with the warrantor, if the warrantor elects to meet its financial responsibility obligations under R.S. 32:1275(1).

(3) States the name and address of the issuer of the warranty reimbursement insurance policy, and this information need not be preprinted on the warranty form, but may be added to or stamped on the warranty, if the warrantor elects to meet its financial responsibility obligations under R.S. 32:1275(1).

(4) Identifies the warrantor, the seller, and the warranty holder.

(5) Sets forth the total purchase price and the terms under which it is to be paid, however, the purchase price is not required to be preprinted on the vehicle protection product warranty and may be negotiated with the consumer at the time of sale.

(6) Sets forth the procedure for making a claim, including a telephone number.

(7) Specifies the payments or performance to be provided under the warranty including payments for incidental costs, the manner of calculation or determination of payments or performance, and any limitations, exceptions or exclusions.

(8) Sets forth all of the obligations and duties of the warranty holder such as the duty to protect against any further damage to the vehicle, the obligation to notify the warrantor in advance of any repair, or other similar requirements, if any.

(9) Sets forth any terms, restrictions, or conditions governing transferability and cancellation of the warranty, if any.

(10) Contains a disclosure that reads substantially as follows: “This agreement is a product warranty and is not insurance.”

B. Incidental costs may be reimbursed under the provisions of the warranty in either a fixed amount specified in the warranty or sales agreement or by the use of a formula itemizing specific incidental costs incurred by the warranty holder. (Acts 2007, No. 388, § 1, eff. Jan. 1, 2008.)

§ 1278. Prohibited acts.

A. Unless licensed as an insurance company, a vehicle protection product warrantor shall not use in its name, contracts, or literature, any of the words “insurance,” “casualty,” “surety,” “mutual,” or any other words descriptive of the insurance, casualty, or surety business or deceptively similar to the name or description of any insurance or surety corporation, or any other vehicle protection product warrantor. A warrantor may use the term “guaranty” or similar word in the warrantor’s name.

B. A vehicle protection product seller or warrantor may not require as a condition of financing that a retail purchaser of a motor vehicle purchase a vehicle protection product. (Acts 2007, No. 388, § 1, eff. Jan. 1, 2008.)

§ 1279. Record keeping.

A. All vehicle protection product warrantors shall keep accurate accounts, books, and records concerning transactions regulated under this Chapter.

B. A vehicle protection product warrantor’s accounts, books, and records shall include:

(1) Copies of all vehicle protection product warranties.

(2) The name and address of each warranty holder.

(3) The dates, amounts, and descriptions of all receipts, claims, and expenditures.

C. A vehicle protection product warrantor shall retain all required accounts, books, and records pertaining to each warranty holder for at least two years after the specified period of coverage has expired. A warrantor discontinuing business in this state shall maintain its records until it furnishes the executive director satisfactory proof that it has discharged all obligations to warranty holders in this state.

D. Vehicle protection product warrantors shall make all accounts, books, and records concerning transactions regulated under this Chapter available to the executive director for examination. (Acts 2007, No. 388, § 1, eff. Jan. 1, 2008.)

§ 1280. Enforcement; examination.

A. The executive director may conduct examinations of warrantors, administrators, or other persons to enforce this Chapter and protect warranty holders in this state. Upon request of the executive director, a warrantor shall make available to the executive director all accounts, books, and records concerning vehicle protection products sold by the warrantor that are necessary to enable the executive director to reasonably determine compliance or noncompliance with this Chapter.

B. The executive director may take action that is necessary or appropriate to enforce the provisions of this Chapter and the executive director’s rules and orders and to protect warranty holders in this state. If a warrantor engages in a pattern or practice of conduct that violates this Chapter and that the executive director reasonably believes threatens to render the warrantor insolvent or cause irreparable loss or injury to the property or business of any person or company located in this state, the executive director may take such enforcement action, including without limitation, such orders and fines as are authorized in Chapter 6 of this Title. (Acts 2007, No. 388, § 1, eff. Jan. 1, 2008.)

LSLI 2007 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Chapter 6 of this Title” for “Chapter 6 of Title 32 of the Louisiana Revised Statutes of 1950” in (B), as enacted by Acts 2007, No. 388, § 1.

§ 1281. Rulemaking power.

The executive director may adopt such rules and regulations consistent with the provisions of this Chapter as are necessary to implement them. Such rules and regulations shall include disclosures for the benefit of the warranty holder, record keeping, and procedures for public complaints. Such rules and regulations shall also include the conditions under which surplus lines insurers may be rejected for the purpose of underwriting vehicle protection product warranty agreements. (Acts 2007, No. 388, § 1, eff. Jan. 1, 2008.)

§ 1282. Applicability.

This Chapter applies to all vehicle protection products sold or offered for sale on or after September 1, 2008. The failure of any person to comply with this Chapter prior to January 1, 2008 shall not be admissible in any court proceeding, administrative proceeding, arbitration, or alternative dispute resolution proceeding and may not otherwise be used to prove that the action of any person or the affected vehicle protection product was unlawful or otherwise improper. (Acts 2007, No. 388, § 1, eff. Jan. 1, 2008.)

LSLI 2007 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “January 1, 2008” for “its effective date,” as enacted by Acts 2007, No. 388, § 1.

CHAPTER 7. MOTOR VEHICLE INSPECTION.

Section

1301. Vehicles without required equipment or in unsafe condition.

1302. Inspection by officers of the department.

1303. Owners and drivers to comply with inspection laws.

1304. Secretary to require periodical inspection.

1305. Appointment of official inspection stations.

1306. Operation of official inspection stations.

1306.1. Inspection and maintenance program fees; nonattainment area; local election.

1307. Improper representation as official station.

1308. False certificates.

1309. Fee for inspection certificates.

1310. Penalty for violation.

1311. Exemptions.

1312. Civil penalties.

1313. Recovery of civil penalties.

1314. Intermodal vehicle inspections.

§ 1301. Vehicles without required equipment or in unsafe condition.

No person shall drive or move on any highway any motor vehicle, low-speed vehicle as defined in R.S. 32:1(40), trailer, semitrailer, or pole trailer, or any combination thereof, unless the equipment upon any such vehicle is in good working order and adjustment as required in this Chapter and said vehicle is in such safe mechanical condition as not to endanger the driver or other occupant or any person upon the highway. Every motor vehicle, low-speed vehicle, trailer, semitrailer, and pole trailer registered in this state shall bear a valid safety inspection certificate issued in the state of Louisiana, except as otherwise provided by R.S. 32:1305(G). (Acts 1960, No. 405, § 1; Acts 1995, No. 475, § 1; Acts 1997, No. 77, § 1, eff. Aug. 15, 1997; Acts 1997, No. 288, § 1, eff. Aug. 15, 1997; Acts 2003, No. 986, § 1.)

2003 Amendments. — Acts 2003, No. 986, § 1, effective August 15, 2003, added “low-speed vehicle as defined in R.S. 32:1(40),” preceding “trailer, semitrailer, or pole trailer, or any combination” and “low-speed vehicle,” preceding “trailer, semitrailer, or pole trailer registered in this state”.

CROSS REFERENCES

Louisiana Law. — Proper equipment required on vehicles, see La. R.S. 32:53.

Low-speed vehicles; safety equipment requirements; exemptions; registration; safety inspections, see La. R.S. 32:300.1.

Penalty for violation, see La. R.S. 32:1310.

Definitions, see La. R.S. 47:301.

Temporary permit for unregistered trucks, see La. R.S. 47:511.2.

Municipal Law. — Abandoned, inoperative motor vehicles on private property > definitions. Baton Rouge Code of Ordinance § 12:501.

Sales and use tax > definitions. New Orleans Code of Ordinance § 150-441.

Traffic and vehicles > inspection of vehicle. New Orleans Code of Ordinance ch. 154, art. XI.

Traffic code > authority to impound or immobilize a vehicle (city). Baton Rouge Code of Ordinance § 11:291.

Traffic code > inspection sticker required (city). Baton Rouge Code of Ordinance § 11:251.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — As to privately owned school buses, a school board may, within their discretion, pay for the twice a year inspections and relieve the school bus drivers of this expense., OPINION NUMBER 92-546, La. Atty. Gen. Op. No. 1992-546; 1992 La. AG LEXIS 414.

Golf carts cannot be driven on the roads in the community of Big Lake., Opinion Number 98-309, La. Atty. Gen. Op. No. 1998-309; 1998 La. AG LEXIS 491.

The Department of Transportation and Development, having regulatory authority over the operation of motor vehicles on the highways of this state, should first be consulted regarding proper licensure of university equipment driven on campus for grounds maintenance., Opinion 02-0066, La. Atty. Gen. Op. No. 2002-0066; 2002 La. AG LEXIS 69.

Mobility scooters are prohibited from being driven upon the highways of this state, but there is no prohibition for these scooters to be on sidewalks., Opinion No. 03-0309, 2003 La. AG LEXIS 438.

When a properly executed application is filed designating off-road vehicles such as the Kawasaki Mule, Polaris Ranger and Yamaha Rhino, for farm use with the Louisiana Office of Motor Vehicles, these vehicles are considered farm equipment, subject to the same exemptions, exclusions, restrictions and limitations set forth by law. Opinion No. 05-0025. 2005 La. AG LEXIS 64.

§ 1302. Inspection by officers of the department.

A. The Director of Public Safety, members of the State Police and such other officers and employees of the department as the director may designate, may at any time upon reasonable cause to believe that a vehicle is unsafe or not equipped as required by law, or that its equipment is not in proper adjustment or repair, require the driver of such vehicle to stop and submit such vehicle to an inspection and such test with reference thereto as may be appropriate.

B. In the event such vehicle is found to be in unsafe condition or any required part or equipment is not present or is not in proper repair and adjustment the officer shall give a written notice to the driver and shall send a copy to the department. Said notice shall require that such vehicle be placed in safe condition and its equipment in proper repair and adjustment specifying the particulars with reference thereto and that a certificate of inspection and approval be obtained within 5 days. (Acts 1960, No. 405, § 2.)

CROSS REFERENCES

Louisiana Law. — Owners and drivers to comply with inspection laws, see La. R.S. 32:1303.

Qualifications to operate emergency medical response vehicles; vehicle requirements; equipment; penalties, see La. R.S. 40:1235.1.

Municipal Law. — Abandoned, inoperative motor vehicles on private property > definitions. Baton Rouge Code of Ordinance § 12:501.

Traffic code > authority to impound or immobilize a vehicle (city). Baton Rouge Code of Ordinance § 11:291.

Traffic code > inspection sticker required (city). Baton Rouge Code of Ordinance § 11:251.
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CRIMINAL LAW & PROCEDURE

• Search & Seizure

•• Warrantless Searches

••• Investigative Stops. — State trooper had reasonable cause to stop defendant’s vehicle under La. Rev. Stat. Ann. § 32:1302(A) because the trooper believed that the vehicle was unsafe or not equipped as required by law; therefore, the trial court properly denied defendant’s motion to suppress evidence of cocaine that was ultimately found in a search of defendant’s trunk. State v. Senegal, 664 So. 2d 832, 1995 La. App. LEXIS 3408 (Dec. 6, 1995), modified by La. 96-1796, 692 So. 2d 1024, 1997 La. LEXIS 571 (La. Apr. 8, 1997).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Mechanical inspection tag cannot be denied to automobile because registrant does not have compulsory auto liability insurance., Opinion No. 78-996, La. Atty. Gen. Op. No. 1978-996; 1978 La. AG LEXIS 486.

§ 1303. Owners and drivers to comply with inspection laws.

A. No person driving a vehicle shall refuse to submit such vehicle to an inspection and test when required to do so by the director or an authorized officer or employee of the department.

B. Every owner or driver, upon receiving a notice as provided in R.S. 32:1302 shall comply therewith and shall within 5 days secure an official certificate of inspection and approval which shall be issued in duplicate, one copy to be retained by the owner or driver and the other copy to be forwarded to the department. In lieu of compliance with this Sub-section the vehicle shall not be operated, except as provided in Sub-section C of this Section.

C. No person shall operate any vehicle after receiving a notice with reference thereto as above provided, except as may be necessary to return such vehicle to the residence or place of business of the owner or driver, if within a distance of 20 miles, or to a garage, until said vehicle and its equipment has been placed in proper repair and adjustment and otherwise made to conform to the requirements of this act and a certificate of inspection and approval shall be obtained as promptly as possible thereafter.

D. In the event repair or adjustment of any vehicle or its equipment is found necessary upon inspection, the owner of said vehicle may obtain such repair or adjustment at any place he may choose, but in every event an official certificate of inspection and approval must be obtained, otherwise such vehicle shall not be operated upon the highways of this State. (Acts 1960, No. 405, § 3.)

CROSS REFERENCES

Municipal Law. — Abandoned, inoperative motor vehicles on private property > definitions. Baton Rouge Code of Ordinance § 12:501.

Traffic code > authority to impound or immobilize a vehicle (city). Baton Rouge Code of Ordinance § 11:291.

Traffic code > inspection sticker required (city). Baton Rouge Code of Ordinance § 11:251.

§ 1304. Secretary to require periodical inspection.

A. (1) The secretary shall at least once every other year, but not more frequently than twice each year, require that every motor vehicle, low-speed vehicle, trailer, semitrailer, and pole trailer registered in this state be inspected and that an official certificate of inspection and approval be obtained for such vehicle. However, overweight and oversize mobile homes requiring a state permit shall not be required to bear a certificate of approved inspection when being moved by a bonded carrier as defined by law nor shall used motor vehicles in transit by a dealer be required to have a certificate of inspection and approval.

(2) Such inspection should be made and such certificates obtained with respect to the mechanism, brakes, and equipment of every vehicle as shall be designated by the secretary. The secretary shall require the inspection of all approved automotive emission control devices installed on motor vehicles produced after model year 1980 to insure that such devices are operative and have not been tampered with. However, low-speed vehicles shall not be subject to regular emissions inspections.

(3) (a) The secretary shall formulate and promulgate a set of standards for the control and regulation of emission control devices on all automobiles and other motor vehicles which standards shall be consistent with other federal and state regulations for the installation and operation of approved emission control devices.

(b) The secretary is hereby authorized to make necessary rules and regulations for the administration and enforcement of this Section and to designate any periods of time during which owners of vehicles, subject to this Section, shall display upon such vehicles certificates of inspection and approval and shall produce the same on demand of any officer or employee of the department designated by the secretary or any police or peace officer when authorized by the secretary.

(4) The rules and regulations adopted for the administration and enforcement of this Section shall include standards for windshields as follows:

(a) In the eight and one-half inch by eleven inch “acute area” directly in the driver’s line of vision there shall be no cracks and there shall be no more than two stars, nicks, chips, bullseyes, or half-moons in excess of one-half inch.

(b) In the “critical area” cleaned by the normal sweep of the windshield wiper blade on the driver’s side of the windshield there shall be no star which is larger than two inches in diameter; there shall be no more than two stars larger than one and one-half inches in diameter; and there shall be no more than two cracks longer than eight inches; or any combination thereof.

(c) In the remaining areas of the windshield, only those cracks which jeopardize the integrity of the windshield shall be cause for rejection.

B. The secretary is hereby authorized to make necessary rules and regulations for the administration and enforcement of this Section and to designate any periods of time during which owners of vehicles, subject to this Section, shall display upon such vehicles certificates of inspection and approval or shall produce the same on demand of any officer or employee of the department designated by the secretary or any police or peace officer when authorized by the secretary. Owners and operators of all motor vehicles required to be equipped with windshields shall display on the lower left hand corner of the windshield a certificate of inspection affixed thereto by a duly authorized motor vehicle inspection station. The secretary shall accept the certificate of inspection and approval issued by any municipality pursuant to any municipal ordinance adopted prior to July 27, 1960. However, each person who applies for a motor vehicle inspection tag in the city of New Orleans shall produce written proof of insurance from an insurer that the motor vehicle is covered by security and shall declare in writing that he or she intends to maintain said security at all times while said vehicle is used upon the highways of Louisiana.

C. The director may authorize the acceptance in this state of a certificate of inspection and approval issued in another state having an inspection law similar to this Chapter and may extend the time within which a certificate shall be obtained by the resident owner of a vehicle which was not in this state during the time an inspection was required.

D. (1) The secretary may suspend the registration of any vehicle which he determines is in such unsafe condition as to constitute a menace to safety, or which after notice and demand is not equipped as required in this Chapter, or for which a required certificate has not been obtained.

(2), (3) Repealed by Acts 1999, No. 576, § 3, effective June 30, 1999.

E. (1) The mere failure of the owner or operator of a motor vehicle required by this Section to be inspected to obtain a current and valid inspection certificate shall not be in violation, provided that the certificate has been expired less than one calendar month; nor shall an owner or operator be in violation if he shall produce on demand, under Subsection B of this Section, a certificate of inspection for the vehicle valid and effective for not more than six months and not in current display on the windshield by reason of replacement of the windshield glass.

(2) However, when a certificate of inspection is removed from a windshield by reason of replacement of windshield glass, the owner of the vehicle may be issued, for a fee of five dollars and twenty-five cents and return of the original certificate to an inspection certificate station, a certificate which shall be valid for the time remaining on the original certificate.

F. The purchaser of a used vehicle from a private individual shall be protected from citations for failure to have an inspection tag during the interval between the date of purchase and the receipt of title, provided proof of application can be shown.

G. In order to enforce the provisions of this Section as applicable to motor vehicles which are propelled by an internal combustion engine or motor capable of using liquefied petroleum gas or compressed natural gas, no such vehicle shall be issued a motor vehicle inspection certificate without a current decal as evidence of tax payment, as required by R.S. 47:802.3.

H. No motor vehicle registered in a parish that approves the fee or charge authorized by R.S. 32:1306.1 shall be inspected in a parish other than the parish of registration. (Added by Acts 1960, No. 405, § 4; Amended by Acts 1975, No. 257, § 1; Acts 1975, No. 282, § 1; Acts 1975, No. 640, § 1; Acts 1981, No. 201, § 1, eff. July 11, 1981; Acts 1982, No. 428, § 1; Acts 1983, No. 227, § 1; Acts 1986, No. 52, § 1; Acts 1986, No. 879, § 2, eff. Jan. 1, 1987; Acts 1990, No. 166, § 1; Acts 1991, No. 416, § 1; Acts 1993, No. 570, § 4; Acts 1994, 3rd Ex. Sess., No. 128, § 1, eff. July 7, 1994; Acts 1999, No. 470, § 1, eff. Aug. 15, 1999; Acts 1999, No. 576, § 3, eff. June 30, 1999; Acts 2003, No. 986, § 1, eff. Aug. 15, 2003; Acts 2010, No. 995, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 995 added (H).

2003 Amendments. — Acts 2003, No. 986, § 1, effective August 15, 2003, in (A)(1), added “low-speed vehicle,” preceding “trailer, semitrailer, and pole trailer registered in this state”; in (A)(2), added “However, low-speed vehicles shall not be subject to regular emissions inspections” at the end.

1999 Amendments. — Acts 1999, No. 470, § 1, effective August 15, 1999, inserted “five dollars and” preceding “twenty-five cents” in (E)(2).

Acts 1999, No. 576, § 3, effective June 30, 1999, repealed (D)(2) and (D)(3).

CROSS REFERENCES

Louisiana Law. — Appointment of official inspection stations, see La. R.S. 32:1305.

Users of liquefied petroleum gas or compressed gas annual fuel tax; certain vehicles excepted, see La. R.S. 47:802.3.

Users of liquefied natural gas, liquefied petroleum gas, or compressed natural gas annual fuel tax; certain vehicles excepted, see La. R.S. 47:818.102.

Municipal Law. — Abandoned, inoperative motor vehicles on private property > definitions. Baton Rouge Code of Ordinance § 12:501.

Traffic and vehicles: inspection of vehicle > equipment requirements. New Orleans Code of Ordinance § 154-1300.

Traffic code > authority to impound or immobilize a vehicle (city). Baton Rouge Code of Ordinance § 11:291.

Traffic code > inspection sticker required (city). Baton Rouge Code of Ordinance § 11:251.
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TRANSPORTATION LAW

• Private Vehicles

•• Safety Standards

••• General Overview. — Where no evidence was introduced that defendant owned a vehicle in which he was encountered, and he was not seen operating the vehicle, his conviction for driving with an expired inspection sticker in violation of La. Rev. Stat. Ann. § 32:1304 was reversed. State v. Brister, 514 So. 2d 205, 1987 La. App. LEXIS 10357 (Oct. 7, 1987).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Mechanical inspection tag cannot be denied to automobile because registrant does not have compulsory auto liability insurance., Opinion No. 78-996, La. Atty. Gen. Op. No. 1978-996; 1978 La. AG LEXIS 486.

As to privately owned school buses, a school board may, within their discretion, pay for the twice a year inspections and relieve the school bus drivers of this expense., OPINION NUMBER 92-546, La. Atty. Gen. Op. No. 1992-546; 1992 La. AG LEXIS 414.

§ 1305. Appointment of official inspection stations.

A. For the purpose of making inspections and issuing official certificates of inspection and approval as provided herein the director shall issue permits for and furnish instructions and all necessary forms to official inspection stations for the inspection of vehicles as herein required and the issuance of official certificates of inspection and approval.

B. Application for permit shall be made upon an official form and shall be granted only when the director is satisfied that the station is properly equipped and has competent personnel to make such inspections and adjustments and that inspection will be properly conducted. The director before issuing a permit may require the applicant to file a bond conditioned that it will make compensation for any damage to a vehicle during an inspection or adjustment due to negligence on the part of such applicant or its employees. The aggregate liability of the surety for all such damages shall in no event exceed the amount of such bond.

C. The director shall properly supervise and cause inspections to be made of such stations and shall revoke and require the surrender of the permit issued to a station which he finds is not properly equipped or conducted. The director shall also revoke and require the surrender of the permit when such station issues an inspection certificate in violation of R.S. 32:1304(H). The director shall maintain and post at the office of the department lists of all stations holding permits and of those whose permits have been revoked.

D. Permits for inspecting and issuing official certificates of inspection and approval shall be issued for a period of one year upon payment to the director of an annual fee of twenty-five dollars, plus an annual fee of five dollars for each mechanic inspector named in the permit application.

E. Any motor vehicle repair or maintenance shop operated or maintained by a person, firm or corporation in whose name there is licensed under the provisions of R.S. 47:462, ten or more vehicles, shall be, at his or its request, designated as an official inspection station, for the purpose of inspecting and certifying vehicles operated by such person.

F. Any motor vehicle repair shop or maintenance shop operated by a school board of any city or parish in whose name there are licensed under the provisions of R.S. 47:462 ten or more vehicles, or which has ten or more vehicles under contract, or which has a combination of owned and contract vehicles totalling ten or more, shall be, at their request, designated as an official inspection station for the purpose of inspecting and certifying vehicles operated or contracted for such board.

G. (1) Any person, corporation, partnership, or other business entity owning more than forty motor vehicles registered in Louisiana pursuant to the International Registration Plan, and operating at least one vehicle repair and maintenance shop, shall, upon request in writing to the Department of Public Safety and Corrections, have one or more of his vehicle repair and maintenance shops designated as official inspection stations for the purpose of inspecting and certifying those motor vehicles which are owned by him. Such duly designated vehicle repair and maintenance shops may be located within or without the state of Louisiana.

(2) The secretary shall adopt and promulgate rules and regulations in accordance with the Administrative Procedure Act necessary to implement the provisions of this Subsection. These rules shall include provisions for total reimbursement by the business entity of any costs incurred by the state for the administration of this Subsection. Reimbursement shall be made by the business entity availing itself of this program within thirty days after submission by the state of the total costs incurred.

(3) The venue for any civil action arising out of this Subsection shall be East Baton Rouge Parish.

H. The department shall provide for a safety inspection program for the purpose of inspecting and certifying vehicles which transport forest products in their natural state in compliance with the Federal Motor Carrier Safety Regulations. The program shall include a mobile unit which will function as an official inspection station and which will conduct safety inspections, on a voluntary basis, at or near sawmills, chip mills, and paper mills in the state. The secretary shall adopt and promulgate rules and regulations in accordance with the Administrative Procedure Act necessary to implement the provisions of this Subsection.

I. The department shall provide for a safety inspection program for the purpose of inspecting and certifying vehicles that transport general freight and commodities in compliance with the Federal Motor Carrier Safety Regulations. The program shall include a mobile unit that will function as an official inspection station and which will conduct motor carrier safety inspections, on a voluntary basis. Freight and commodity carrying vehicles and their drivers participating in this program shall, upon request, be inspected on a date and at a time and place convenient for both the department and the company. The secretary shall adopt and promulgate rules and regulations in accordance with the Administrative Procedure Act necessary to implement the provisions of this Subsection. (Acts 1960, No. 405, § 5; Acts 1984, No. 101, § 1; Acts 1991, No. 571, § 1; Acts 1995, No. 267, § 1; Acts 1997, No. 77, § 1, eff. Aug. 15, 1997; Acts 1997, No. 288, § 1, eff. Aug. 15, 1997; Acts 2003, No. 1262, § 1, eff. July 7, 2003; Acts 2006, No. 432, § 1, eff. Aug. 15, 2006; Acts 2010, No. 995, § 1, eff. Aug. 15, 2010; Acts 2012, No. 254, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 254 deleted the former second and third sentences of (B), which read: “The director shall not issue a permit as an official inspection station unless the applicant business has been in operation for not less than ninety days prior to the issuance. However, if there is no other official inspection station for use by the general public within twenty-five miles of the business making application, this required prior operation period shall be not less than thirty days.”

2010 Amendments. — The 2010 amendment by No. 995 added the second sentence of (C).

2006 Amendments. — Acts 2006, No. 432, § 1, effective August 15, 2006, in (I), deleted “at the permanent weight scales in the state” from the end of the second sentence, and inserted the third sentence.

2003 Amendments. — Acts 2003, No. 1262, § 1, effective July 7, 2003, added (H) and (I).

CROSS REFERENCES

Louisiana Law. — Vehicles without required equipment or in unsafe condition, see La. R.S. 32:1301.

Municipal Law. — Abandoned, inoperative motor vehicles on private property > definitions. Baton Rouge Code of Ordinance § 12:501.

Traffic and vehicles: inspection of vehicle > equipment requirements. New Orleans Code of Ordinance § 154-1300.

Traffic code > authority to impound or immobilize a vehicle (city). Baton Rouge Code of Ordinance § 11:291.

Traffic code > inspection sticker required (city). Baton Rouge Code of Ordinance § 11:251.
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TORTS

• Public Entity Liability

•• Liability

••• General Overview. — Where survivors of a decedent filed suit against the State of Louisiana for the decedent’s wrongful death due to the alleged negligent inspection of a truck by a vehicle inspector certified by the State, the fact that the State had certified him did not make the State vicariously liable for his acts under La. Rev. Stat. Ann. § 32:1305 or La. Rev. Stat. Ann. § 32:1306 where the State did not supervise or control the manner of the inspections, the inspector was not an employee of the State, the inspector’s schedule and rate of pay were set by a private company, and the inspector used that company’s tools to conduct inspections, which took place on company premises. Hayes v. State ex rel. Dep’t of Pub. Safety & Corr., 798 So. 2d 148, 2001 La. App. LEXIS 979 (May 11, 2001).

§ 1306. Operation of official inspection stations.

A. No permit for an official station shall be assigned or transferred or used at any location other than therein designated and every said permit shall be posted in a conspicuous place at the location designated.

B. The person operating an official inspection station shall issue a certificate of inspection and approval upon an official form to the owner of a vehicle upon inspecting such vehicle and determining that its equipment required under the provisions of this act is in good condition and proper adjustment, otherwise no certificate shall be issued. When required by the director a record and report shall be made of every inspection and every certificate so issued.

C. (1) (a) A charge or fee shall be charged for each certificate of inspection and approval issued, as provided in this Subsection.

(b) Persons operating an official inspection station shall offer certificates of inspection that are valid for both one year and two year periods. The owner of the vehicle shall have the option of purchasing a one year or a two year certificate. A charge or fee shall be charged for each year of validity of the certificate of inspection and approval issued, as provided in this Subsection.

(c) The provisions of Subparagraph (b) of this Paragraph shall not apply to the inspection programs provided for in Paragraphs (3) and (5) of this Subsection and to student transportation vehicles.

(2) Except as otherwise provided in this Subsection, for each year of validity of the certificate issued, a charge or fee of ten dollars shall be charged, four dollars and seventy-five cents of which shall be retained by the operator of the motor vehicle inspection station conducting the inspection, four dollars of which shall be transferred to the office of state police for use in traffic law enforcement, and one dollar and twenty-five cents shall be transferred to the office of motor vehicles for expenses associated with the motor vehicle inspection and financial responsibility programs. Included in the inspection shall be the adjustment of headlights when needed and mechanically practical, at no additional cost to the operator of the motor vehicle inspected.

(3) (a) For parishes and municipalities that have a vehicle inspection and maintenance program required by the federal Clean Air Act or regulations promulgated by the United States Environmental Protection Agency, an additional eight dollars shall be charged for each inspection that includes the performance of the inspection and maintenance (I/M) program pursuant to the provisions of R.S. 30:2054(B)(8) for 1980 or newer model year motor vehicles. The motor vehicle inspection station shall retain six dollars of the additional charge for implementation and performance of the I/M program. Two dollars of the additional charge shall be transferred to the Louisiana Department of Environmental Quality to implement and operate the inspection and maintenance program.

(b) The department shall promulgate rules and regulations necessary to implement the provisions of this Paragraph.

(c) The provisions of this Paragraph shall not apply to any trailer, light trailer, or semitrailer.

(4) The maintenance and inspection program and the fees provided for in Paragraph (3) of this Subsection shall be discontinued when the I/M program is discontinued as allowed by the federal Clean Air Act and regulations promulgated by the United States Environmental Protection Agency or agreements with the agency concerning the implementation of this program, or result in any other noncompliance regarding this Subsection.

(5) An annual charge or fee of thirty dollars shall be charged for the inspection of all commercial motor vehicles which are required to be inspected under the provisions of Part 396 of Title 49 of the Code of Federal Regulations, including Part 396.17 and “Appendix G” thereof. No charges or fees other than the thirty-dollar fee shall be charged for a commercial motor vehicle inspection. Of the thirty-dollar fee, the motor vehicle inspection station operator who performs this inspection shall retain twenty-three dollars and seventy-five cents; two dollars and twenty-five cents shall be transferred to the office of motor vehicles for expenses associated with motor vehicle and financial responsibility programs; and four dollars of which shall be transferred to the office of state police for use in traffic law enforcement. Included in the inspection shall be the adjustment of headlights at no additional cost to the operator of the motor vehicle being inspected. The Legislature of Louisiana hereby declares that a commercial motor vehicle inspection is much more extensive than the inspection mandated in Paragraph (2) of this Subsection and that the increase in the fee or charge for the inspection of commercial vehicles is based on the difference in the two types of inspection.

D. The Department of Public Safety shall adopt guidelines for the certification of motor vehicle inspection stations. Any applicant meeting the guidelines shall be certified as a motor vehicle inspection station. Geographical location shall not be a criteria for certification.

E. The office of motor vehicles shall distribute motor vehicle inspection stickers to each district office throughout the state and shall make such stickers available for purchase by certified motor vehicle inspection stations during normal business hours. The stickers shall be in convenient book form and shall be sold in such practical increments as will not present a financial hardship to low volume stations.

F. Each certified motor vehicle inspection station shall replace motor vehicle inspection stickers which are damaged, or which are attached to windshields which have become damaged, upon the presentation of proof of purchase of the damaged sticker, the presentation of identification of the person applying for the replacement sticker, and the payment of a fee of five dollars and twenty-five cents. The deputy secretary of public safety services shall design a notice that shall be posted in public view at all certified motor vehicle inspection stations, which shall include the availability and cost of the replacement of a damaged motor vehicle inspection sticker.

G. Notwithstanding any law or rule or administrative policy to the contrary, official motor vehicle inspection stations shall not be required to reserve a service bay or stall for the exclusive purpose of conducting motor vehicle inspections. Each official motor vehicle inspection station shall give priority to customers seeking motor vehicle inspections. (Added by Acts 1960, No. 405, § 6; Amended by Acts 1970, No. 33, § 2; Acts 1975, No. 610, § 1; Acts 1981, No. 579, § 1; Acts 1983, 1st Ex. Sess., No. 33, § 2, eff. Jan. 19, 1983; Acts 1984, No. 212, § 3, eff. Sept. 1, 1984; Acts 1986, No. 52, § 1; Acts 1987, No. 424, § 1; Acts 1988, No. 198, § 1, eff. July 6, 1988; Acts 1989, No. 668, § 1, eff. July 7, 1989; Acts 1991, No. 929, § 1; Acts 1994, 3rd Ex. Sess., No. 129, § 1; Acts 1995, No. 267, § 1; Acts 1999, No. 576, § 2, eff. June 30, 1999; Acts 2001, No. 469, § 1, eff. Aug. 15, 2001; Acts 2004, No. 584, § 2, eff. July 1, 2004; Acts 2010, No. 393, § 2, eff. Aug. 15, 2010; Acts 2012, No. 674, § 1, eff. Sept. 1, 2012.)

Editor’s Notes. — See Acts 1988, No. 198, § 2.

2012 Amendments. — The 2012 amendment by Act No. 674 substituted “A charge” for “An annual charge” in present (C)(1)(a); added (C)(1)(b) and (C)(1)(c); and in the first sentence of (C)(2), substituted “for each year of validity of the certificate issued, a” for “an annual” and deleted “for each certificate of inspection and approval issued” following “shall be charged.”

2010 Amendments. — The 2010 amendment by No. 393 substituted “have a vehicle inspection and maintenance program required by the federal Clean Air Act or regulations promulgated” for “have been placed on the nonattainment list for ozone standards and classified as ‘serious’ or worse” in (C)(3)(a); and substituted “the I/M program is discontinued as allowed by the federal Clean Air Act and regulations promulgated by the United States Environmental Protection Agency” for “the parishes placed on the nonattainment list for ozone standards and classified as ‘serious’ or worse, are removed from the list and are no longer classified as ‘serious’ or worse if such discontinuance does not conflict with any requirements of the United States Environmental Protection Agency” in (C)(4).

2004 Amendments. — Acts 2004, No.584, § 2, effective July 1, 2004, rewrote (C)(3).

2001 Amendments. — Acts 2001, No. 469, § 1, effective August 15, 2001, added (C)(3)(d).

1999 Amendments. — Acts 1999, No. 576, § 2, effective June 30, 1999, added (C)(3) and (C)(4); deleted “Paragraph (3) of” following “provided in,” in (C)(2); redesignated former (C)(3) as (C)(5).

CROSS REFERENCES

Louisiana Law. — Air quality control; secretary of environmental quality; powers and duties, see La. R.S. 30:2054.

Inspection and maintenance program fees; nonattainment area; local election, see La. R.S. 32:1306.1.

Municipal Law. — Abandoned, inoperative motor vehicles on private property > definitions. Baton Rouge Code of Ordinance § 12:501.

Traffic code > authority to impound or immobilize a vehicle (city). Baton Rouge Code of Ordinance § 11:291.

Traffic code > inspection sticker required (city). Baton Rouge Code of Ordinance § 11:251.
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TORTS

• Public Entity Liability

•• Liability

••• General Overview. — Where survivors of a decedent filed suit against the State of Louisiana for the decedent’s wrongful death due to the alleged negligent inspection of a truck by a vehicle inspector certified by the State, the fact that the State had certified him did not make the State vicariously liable for his acts under La. Rev. Stat. Ann. § 32:1305 or La. Rev. Stat. Ann. § 32:1306 where the State did not supervise or control the manner of the inspections, the inspector was not an employee of the State, the inspector’s schedule and rate of pay were set by a private company, and the inspector used that company’s tools to conduct inspections, which took place on company premises. Hayes v. State ex rel. Dep’t of Pub. Safety & Corr., 798 So. 2d 148, 2001 La. App. LEXIS 979 (May 11, 2001).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Section 2 of Act 198 of 1988 which requires that if the vehicle registration license tax is increased the portion of the motor vehicle inspection fee paid to the state shall be decreased, is fatally vague as it is impossible to determine what is required., OPINION NUMBER 89-669, La. Atty. Gen. Op. No. 1989-669; 1990 La. AG LEXIS 38.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Departments: Recent Developments: Environmental Law. 47 La Bar Jnl. 240 (October, 1999).

§ 1306.1. Inspection and maintenance program fees; nonattainment area; local election.

A. Upon adoption of a proposition approved by the voters of a nonattainment area parish as provided for in this Section, seven dollars shall be charged for each inspection that includes the performance of the inspection and maintenance (I/M) program pursuant to the provisions of R.S. 30:2054(B)(8) for 1980 or newer model year motor vehicles. This charge shall be in addition to the charge or fee provided for in R.S. 32:1306(C)(3)(a).

B. As the legislature finds that the use of mass transit by its citizens would result in reduced ozone formation, the Department of Public Safety and Corrections shall transfer the charge authorized by this Section to local entities for the improvement and development of mass transit systems. However, fifty percent of the charge authorized by this Section and collected for motor vehicle inspections in East Baton Rouge Parish shall be transferred directly to the Capital Area Transit System, R.S. 48:1451, et. seq. and shall be operating revenue or income, as defined by R.S. 48:756(C)(3), used in calculating the Capital Area Transit System’s distribution as described in R.S. 48:756(B)(2). The remaining fifty percent of the charge authorized by this Section and collected for motor vehicle inspections in East Baton Rouge Parish shall be transferred to the governing authority of East Baton Rouge Parish to improve and develop mass transit systems. The money so transferred to the governing authority of East Baton Rouge Parish or to the Capital Area Transit System, R.S. 48:1451, et. seq., shall not displace, replace, or supplant funding currently expended for the Capital Area Transit System, R.S. 48:1451, et. seq. The charge authorized by this Section and collected for motor vehicle inspections in other nonattainment area parishes shall be transferred to the parish governing authority of that parish to develop mass transit systems.

C. (1) The parish governing authority may, by ordinance or resolution, call an election for the purpose of submitting to the qualified electors of the parish the question of whether the charge authorized by this Section will be assessed in that parish. Such election shall be held at the same time as the statewide election scheduled for either October 2, 2010, or November 2, 2010. Any resolution calling the election authorized in this Section shall state whether the election will be held on October 2, 2010, or November 2, 2010.

(2) The ballot for the election shall state as follows:

“Local Option Election

Within __________________ (name of parish within the nonattainment area), shall an additional seven dollars be charged for each motor vehicle inspection that includes the performance of the inspection and maintenance (I/M) program with the additional seven dollar charge being used for mass transit purposes? YES ( ) NO ( )”

(3) If the question of such charge is approved by a majority of the qualified electors voting on the proposition in the parish, then the charge authorized by this Section shall be implemented in that parish.

(4) The secretary of state shall prepare the ballot for the election.

(5) Except as otherwise provided, the election required shall be conducted in accordance with the Louisiana Election Code.

(6) Notwithstanding Chapter 8-A of the Louisiana Election Code, the costs of the election required in this Section shall be borne by the state.

D. The provisions of this Section shall not apply in the parishes of Livingston and Ascension. (Acts 2010, No. 995, § 1, eff. Aug. 15, 2010.)

CROSS REFERENCES

Louisiana Law. — Secretary to require periodical inspection, see La. R.S. 32:1304.

§ 1307. Improper representation as official station.

A. No person shall in any manner represent any place as an official inspection station unless such station is operating under a valid permit issued by the department.

B. No person other than a duly authorized officer or employee of inspection station shall issue a certificate of inspection and approval. (Acts 1960, No. 405, § 7.)

CROSS REFERENCES

Municipal Law. — Abandoned, inoperative motor vehicles on private property > definitions. Baton Rouge Code of Ordinance § 12:501.

Traffic code > authority to impound or immobilize a vehicle (city). Baton Rouge Code of Ordinance § 11:291.

Traffic code > inspection sticker required (city). Baton Rouge Code of Ordinance § 11:251.

§ 1308. False certificates.

A. No person shall make, issue or knowingly use any imitation or counterfeit of an official certificate of inspection.

B. No person shall display or cause or permit to be displayed upon any vehicle any certificate of inspection and approval knowing the same to be fictitious or issued for another vehicle or issued without an inspection having been made. (Acts 1960, No. 405, § 7.)

CROSS REFERENCES

Municipal Law. — Abandoned, inoperative motor vehicles on private property > definitions. Baton Rouge Code of Ordinance § 12:501.

Traffic code > authority to impound or immobilize a vehicle (city). Baton Rouge Code of Ordinance § 11:291.

Traffic code > false certificates (city). Baton Rouge Code of Ordinance § 11:251.1.

Traffic code > inspection sticker required (city). Baton Rouge Code of Ordinance § 11:251.

§ 1309. Fee for inspection certificates.

The fees collected for the issuance of certificates of inspection and approval shall be deposited in the state treasury upon receipt and shall be credited to the Bond Security and Redemption Fund as required by Article VII, Section 9 of the Constitution of Louisiana. (Acts 1960, No. 405, § 8. Acts 1975, No. 610, § 2, Amended by Acts 1983, 1st Ex. Sess., No. 33, § 2; eff. Jan. 19, 1983; Acts 1986, No. 52, § 1; Acts 1992, No. 984, § 10.)

CROSS REFERENCES

Municipal Law. — Abandoned, inoperative motor vehicles on private property > definitions. Baton Rouge Code of Ordinance § 12:501.

Traffic code > authority to impound or immobilize a vehicle (city). Baton Rouge Code of Ordinance § 11:291.

Traffic code > inspection sticker required (city). Baton Rouge Code of Ordinance § 11:251.

§ 1310. Penalty for violation.

Any person violating any of the provisions of R.S. 32:1301 through 32:1308 or of any rules and regulations established by the director as herein provided shall, upon conviction, be punished by a fine of not more than five hundred dollars or by imprisonment of not more than six months or by both such fine and imprisonment. (Acts 1960, No. 405, § 9.)

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 47:301.

Municipal Law. — Abandoned, inoperative motor vehicles on private property > definitions. Baton Rouge Code of Ordinance § 12:501.

Traffic code > authority to impound or immobilize a vehicle (city). Baton Rouge Code of Ordinance § 11:291.

Traffic code > inspection sticker required (city). Baton Rouge Code of Ordinance § 11:251.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Mobility scooters are prohibited from being driven upon the highways of this state, but there is no prohibition for these scooters to be on sidewalks., Opinion No. 03-0309, 2003 La. AG LEXIS 438.

When a properly executed application is filed designating off-road vehicles such as the Kawasaki Mule, Polaris Ranger and Yamaha Rhino, for farm use with the Louisiana Office of Motor Vehicles, these vehicles are considered farm equipment, subject to the same exemptions, exclusions, restrictions and limitations set forth by law. Opinion No. 05-0025. 2005 La. AG LEXIS 64.

§ 1311. Exemptions.

A. Farm tractors, self-propelled farm equipment, rubber-tired farm wagons and carts, drawn rubber-tired farm equipment, and implements of husbandry which are designed primarily for field use and which are operated or moved only incidentally on the highways of this state, and which are used for farm purposes only, are exempt from the inspection requirements of this Chapter.

B. Motor vehicles which are twenty-five years old or older and which are used primarily for exhibition in shows, parades, tours, and other special uses and not for general transportation and which are registered and licensed as antique as provided in R.S. 32:707(L) shall be exempt from the inspection requirements of this Chapter.

C. Motor vehicles which display a current safety inspection sticker as certified by the Department of Public Safety and Corrections shall be exempt from the inspection requirements of this Chapter.

D. (1) Commercial motor vehicle truck tractors, trailers, and semitrailers in interstate commerce which are subject to the Federal Motor Carrier Safety Regulations shall be exempt from the inspection requirements of this Chapter provided that these commercial motor vehicles shall comply with the requirements of the Code of Federal Regulations (49 CFR 396.17) requiring periodic and annual inspections of commercial motor vehicles.

(2) As an alternate means of compliance with the requirements of 49 CFR, the owner or operator of a commercial motor vehicle truck tractor may opt to obtain a Louisiana commercial motor vehicle inspection certificate which satisfies the requirements of 49 CFR 396.17. A trailer or semitrailer being used in combination with a truck tractor meeting such exemption may opt to obtain a Louisiana commercial motor vehicle inspection certificate which satisfies the requirements of 49 CFR 396.17.

(3) As used in this Subsection, ‘commercial motor vehicle’ means any self-propelled truck tractor or towed vehicle which is used on public highways to transport property in interstate commerce, has been issued an apportioned plate through the International Registration Plan; and

(a) Has a gross vehicle weight rating (GVWR) or gross combination weight rating (GCWR) of 10,001 pounds or more; or

(b) Is used in the transportation of hazardous materials in a quantity requiring placarding under regulations issued by the secretary under the Hazardous Transportation Act (49 USC app. 1801-1813). (Added by Acts 1978, No. 41, § 1; Amended by Acts 1987, No. 512, § 1; Acts 1989, No. 674, § 1; Acts 1990, No. 725, § 1; Acts 2004, No. 848, § 1, eff. July 12, 2004; Acts 2010, No. 229, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 229 substituted “twenty-five years old” for “forty years old” in (B).

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute made a minor stylistic change in subparagraph (D)(3)(b) as enacted by Acts 2004, No. 848, § 1.

2004 Amendments. — Acts 2004, No. 848, § 1, effective July 12, 2004, rewrote (D)(2); redesignated former (D) as present (D)(1); redesignated former (D)(1) as (D)(3); and rewrote present (D)(1) and (D)(3).

CROSS REFERENCES

Federal Law. — Federal MotorCarrier Safety Administration, Department of Transportation — Inspection, repair, and maintenance. 49 CFR 396.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Mobility scooters are prohibited from being driven upon the highways of this state, but there is no prohibition for these scooters to be on sidewalks., Opinion No. 03-0309, 2003 La. AG LEXIS 438.

§ 1312. Civil penalties.

A. After reasonable notice and opportunity for a fair and impartial hearing to be held in accordance with the Administrative Procedure Act, any person who is determined by the secretary to have committed an act that is in violation of the provisions of this Chapter relative to the operation of an official inspection station or the actual conduct of a motor vehicle safety inspection, or any rule adopted under the provisions of this Chapter for such activities, is subject to a civil penalty of not more than one thousand dollars.

B. The secretary shall determine and assess the amount of any civil penalty. In determining the amount of the penalty, the secretary shall take into account the nature, circumstances, extent, and gravity of the violation; the degree of culpability of the person charged; the person’s history of previous offenses and ability to pay; the effect of the penalty on the person’s ability to continue to operate his business or maintain his employment; and any other matter that justice requires. (Acts 1994, 3rd Ex. Sess., No. 128, § 1, eff. July 7, 1994.)

§ 1313. Recovery of civil penalties.

A. After due process, the secretary shall notify, either by certified mail or in person, any person found in violation of the provisions of this Chapter relative to the operation of an official inspection station or the actual conduct of a motor vehicle safety inspection, or in violation of any rules adopted under the provisions of this Chapter for such activities, of the penalty assessed. If the penalty assessed has not been received by the secretary within thirty calendar days after notification of the assessment, the secretary may order the suspension of the motor vehicle inspection station license. For offenses involving the mechanic inspector rather than the station, the secretary may order the suspension of the certificate authorizing the mechanic to inspect motor vehicles. Upon receipt by the secretary of the penalty assessed, the license or certificate shall be reinstated.

B. All civil penalties collected pursuant to the provisions of this Chapter shall be deposited into the state treasury and, after compliance with Article VII, Section 9 of the Constitution of Louisiana relative to the Bond Security and Redemption Fund, shall be deposited into the state general fund.

C. The secretary shall adopt and promulgate rules and regulations in accordance with the Administrative Procedure Act to implement the assessment of the civil penalty. (Acts 1994, 3rd Ex. Sess., No. 128, § 1, eff. July 7, 1994; Acts 2001, No. 1185, § 3, eff. July 1, 2001.)

§ 1314. Intermodal vehicle inspections.

A. It is the purpose of this Section to insure that the proper preventative maintenance is performed on intermodal equipment and that all necessary repairs, as defined in the United States Department of Transportation Federal Motor Carrier Safety Regulations (FMCSR), are performed before such equipment is transported over the roadways of the state by a motor carrier.

B. For purposes of enforcing this Section, “vehicle” means intermodal trailer, chassis, or container not owned by the motor carrier.

C. (1) The owner of any vehicle shall not permit the tender or the interchange of a vehicle for use on any highway which is in violation of the requirements contained in the FMCSR. A motor carrier shall not certify or guarantee to a person tendering or interchanging a vehicle to a motor carrier that the vehicle complies with the FMCSR. When the tenderer has knowledge that the vehicle does not meet such requirements, the tenderer shall not put such vehicle into commerce until all necessary repairs have been completed.

(2) Before an operator may accept a vehicle, the tenderer must allow the motor carrier operator adequate equipment, time, and facilities to perform the United States Department of Transportation required inspection of the vehicle. If the vehicle fails to meet federal safety requirements, the owner or tenderer must make any necessary repairs to the vehicle so that it complies with applicable safety standards or make available a replacement vehicle which meets the safety requirements.

D. The department, if requested, may as a public safety service, enter upon vehicle tender facilities, and perform courtesy inspections of vehicles for purposes of identifying and tagging vehicles which may require mechanical work before being tendered for use on public highways.

E. If a vehicle that is not owned by the motor carrier is placed out of service as a result of a roadside inspection conducted within five days of initial placement of the vehicle in service from a tenderer by a motor carrier in this state or prior to the next interchange, whichever occurs first, then the owner of the vehicle shall reimburse the operator for all fines, penalties, expenses, and reasonable attorney fees incurred pursuant to the out-of-service order, including all equipment repair expenses necessary to bring the vehicle into compliance with the FMCSR, unless the fines, penalties, or repair expenses are due to actions or omissions of the motor carrier operator after the vehicle was tendered. Reimbursement must be made to the operator no later than sixty days from receipt of notice from the motor carrier.

F. The department shall develop and maintain a database on roadside vehicle inspection reports for defects on any vehicle tendered to the motor carrier. The database shall be used to identify violations discovered on intermodal equipment during a roadside inspection.

G. Nothing in this Section is intended to eliminate the responsibility and obligation of a motor carrier and operator to maintain and operate vehicles in accordance with the FMCSR and applicable state and local laws and regulations.

H. Any provision contained in an intermodal interchange contract providing for a hold harmless or indemnity agreement, or both, between the motor carrier and the tenderer or owner of a vehicle, contrary to any provisions of this Section shall be considered contrary to public policy and shall be null and void. (Acts 1999, No. 1362, § 1, eff. July 12, 1999.)

CHAPTER 8. VEHICLE EQUIPMENT SAFETY COMPACT. [REPEALED.]

Section

1401 to 1410. [Repealed.]

§ 1401. [Repealed.]

Repealed by Acts 1983, No. 114, § 1.

§ 1402. [Repealed.]

Repealed by Acts 1983, No. 114, § 1.

§ 1403. [Repealed.]

Repealed by Acts 1983, No. 114, § 1.

§ 1404. [Repealed.]

Repealed by Acts 1983, No. 114, § 1.

§ 1405. [Repealed.]

Repealed by Acts 1983, No. 114, § 1.

§ 1406. [Repealed.]

Repealed by Acts 1983, No. 114, § 1.

§ 1407. [Repealed.]

Repealed by Acts 1983, No. 114, § 1.

§ 1408. [Repealed.]

Repealed by Acts 1983, No. 114, § 1.

§ 1409. [Repealed.]

Repealed by Acts 1983, No. 114, § 1.

§ 1410. [Repealed.]

Repealed by Acts 1983, No. 114, § 1.

CHAPTER 9. DRIVER LICENSE COMPACT.

Section

1420. Enactment; text.

1421. “Licensing authority” defined.

1422. Administrator; compensation.

1423. “Executive head” defined.

1424. “Intoxicating liquor” defined.

1425. “Narcotic drug” defined.

§ 1420. Enactment; text.

The Driver License Compact is hereby enacted into law and entered into with all other jurisdictions legally joining therein in the form substantially as follows:

DRIVER LICENSE COMPACT

ARTICLE I

Findings and declaration of policy

(a) The party states find that:

(1) The safety of their streets and highways is materially affected by the degree of compliance with state and local ordinances relating to the operation of motor vehicles.

(2) Violation of such a law or ordinance is evidence that the violator engages in conduct which is likely to endanger the safety of persons and property.

(3) The continuance in force of a license to drive is predicated upon compliance with laws and ordinances relating to the operation of motor vehicles, in whichever jurisdiction the vehicle is operated.

(b) It is the policy of each of the party states to:

(1) Promote compliance with the laws, ordinances, and administrative rules and regulations relating to the operation of motor vehicles by their operators in each of the jurisdictions where such operators drive motor vehicles.

(2) Make the reciprocal recognition of licenses to drive and eligibility therefor more just and equitable by considering the overall compliance with motor vehicle laws, ordinances and administrative rules and regulations as a condition precedent to the continuance or issuance of any license by reason of which the licensee is authorized or permitted to operate a motor vehicle in any of the party states.

ARTICLE II

Definitions

As used in this compact:

(a) “State” means a state, territory or possession of the United States, the District of Columbia, or the Commonwealth of Puerto Rico.

(b) “Home state” means the state which has issued and has the power to suspend or revoke the use of the license or permit to operate a motor vehicle.

(c) “Conviction” means a conviction of any offense related to the use or operation of a motor vehicle which is prohibited by state law, municipal ordinance or administrative rule or regulation, or a forfeiture of bail, bond or other security deposited to secure appearance by a person charged with having committed any such offense, and which conviction or forfeiture is required to be reported to the licensing authority.

ARTICLE III

Reports of conviction

The licensing authority of a party state shall report each conviction of a person from another party state occurring within its jurisdiction to the licensing authority of the home state of the licensee. Such report shall clearly identify the person convicted; describe the violation specifying the section of the statute, code or ordinance violated; identify the court in which action was taken; indicate whether a plea of guilty or not guilty was entered, or the conviction was a result of the forfeiture of bail, bond or other security; and shall include any special findings made in connection therewith.

ARTICLE IV

Effect of conviction

(a) The licensing authority in the home state, for the purposes of suspension, revocation or limitation of the license to operate a motor vehicle, shall give the same effect to the conduct reported, pursuant to Article III of this compact, as it would if such conduct had occurred in the home state, in the case of convictions for:

(1) Manslaughter or negligent homicide resulting from the operation of a motor vehicle;

(2) Driving a motor vehicle while under the influence of intoxicating liquor or a narcotic drug, or under the influence of any other drug to a degree which renders the driver incapable of safely driving a motor vehicle;

(3) Any felony in the commission of which a motor vehicle is used;

(4) Failure to stop and render aid in the event of a motor vehicle accident resulting in the death or personal injury of another.

(b) As to other convictions, reported pursuant to Article III, the licensing authority in the home state shall give such effect to the conduct as is provided by the laws of the home state.

If the laws of a party state do not provide for offenses or violations denominated or described in precisely the words employed in subdivision (a) of this Article, such party state shall construe the denominations and descriptions appearing in subdivision (a) hereof as being applicable to and identifying those offenses or violations of a substantially similar nature and the laws of such party state shall contain such provisions as may be necessary to ensure that full force and effect is given to this Article.

ARTICLE V

Applications for new licenses

Upon application for a license to drive, the licensing authority in a party state shall ascertain whether the applicant has ever held, or is the holder of a license to drive issued by any other party state. The licensing authority in the state where application is made shall not issue a license to drive to the applicant if:

(1) The applicant has held such a license, but the same has been suspended by reason, in whole or in part, of a violation and if such suspension period has not terminated.

(2) The applicant has held such a license, but the same has been revoked by reason, in whole or in part, of a violation and if such revocation has not terminated, except that after the expiration of one year from the date the license was revoked, such person may make application for a new license if permitted by law. The licensing authority may refuse to issue a license to any such applicant if, after investigation, the licensing authority determines that it will not be safe to grant to such person the privilege of driving a motor vehicle on the public highways.

(3) The applicant is the holder of a license to drive issued by another party state and currently in force unless the applicant surrenders such license.

ARTICLE VI

Applicability of other laws

Except as expressly required by provisions of this compact, nothing contained herein shall be construed to affect the right of any party state to apply any of its other laws relating to licenses to drive to any person or circumstance, nor to invalidate or prevent any driver license agreement or other cooperative arrangement between a party state and a nonparty state.

ARTICLE VII

Compact administrator and interchange of information

(a) The head of the licensing authority of each party state shall be the administrator of this compact for his state. The administrators, acting jointly, shall have the power to formulate all necessary and proper procedures for the exchange of information under this compact.

(b) The administrator of each party state shall furnish to the administrator of each other party state any information or documents reasonably necessary to facilitate the administration of this compact.

ARTICLE VIII

Entry into force and withdrawal

(a) This compact shall enter into force and become effective as to any state when it has enacted the same into law.

(b) Any party state may withdraw from this compact by enacting a statute repealing the same, but no such withdrawal shall take effect until six months after the executive head of the withdrawing state has given notice of the withdrawal to the executive heads of all other party states. No withdrawal shall affect the validity or applicability by the licensing authorities of states remaining party to the compact of any report of conviction occurring prior to the withdrawal.

ARTICLE IX

Construction and severability

This compact shall be liberally construed so as to effectuate the purposes thereof. The provisions of this compact shall be severable and if any phrase, clause, sentence or provision of this compact is declared to be contrary to the constitution of any party state or of the United States or the applicability thereof to any government, agency, person or circumstance is held invalid, the validity of the remainder of this compact and the applicability thereof to any government, agency, person or circumstance shall not be affected thereby. If this compact shall be held contrary to the constitution of any state party thereto, the compact shall remain in full force and effect as to the remaining states and in full force and effect as to the state affected as to all severable matters. (Added by Acts 1968, No. 273, § 16; Acts 1968, No. 296, § 1.)
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — Because Georgia was not a party state in the Driver License Compact law, La. Rev. Stat. Ann. § 32:1420, and a statutory amendment to La. Rev. Stat. Ann. § 32:414(A)(1), providing for license suspensions for out of state DWI convictions, could not be retroactively applied, a driver’s license could not be suspended in Louisiana. Grantham v. Louisiana Dep’t of Pub. Safety, 618 So. 2d 1180, 1993 La. App. LEXIS 1605 (May 5, 1993).

Driver who pleaded guilty to driving while intoxicated in Mississippi could not have his conviction expunged from the records because a Louisiana court had no jurisdiction over criminal proceedings from offenses committed in another state. Alario v. State, Dep’t of Public Safety, 530 So. 2d 1164, 1988 La. App. LEXIS 1282 (May 16, 1988).

TRANSPORTATION LAW

• Private Vehicles

•• Operator Licenses

••• General Overview. — Pursuant to the Driver License Compact, La. Rev. Stat. Ann. § 32:1420 et seq., where over one year had expired since the date plaintiff’s Florida license was revoked, plaintiff was able to apply for a new license in Louisiana if permitted by law. Bray v. Department of Pub. Safety & Corrections, 638 So. 2d 732, 1994 La. App. LEXIS 2026 (June 24, 1994).

§ 1421. “Licensing authority” defined.

As used in the compact, the term “licensing authority” with reference to this state, shall mean the Department of Public Safety. Said department shall furnish to the appropriate authorities of any other party state any information or documents reasonably necessary to facilitate the administration of Articles III, IV and V of the compact. (Added by Acts 1968, No. 273, § 16; Acts 1968, No. 296, § 1.)

§ 1422. Administrator; compensation.

The Compact administrator provided for in Article VII of the compact shall be the director of public safety. The director shall not be entitled to any additional compensation on account of his service as such administrator, but shall be entitled to expenses incurred in connection with his duties and responsibilities as such administrator, in the same manner as for expenses incurred in connection with any other duties or responsibilities of his office or employment. (Added by Acts 1968, No. 273, § 16; Acts 1968, No. 296, § 1.)

§ 1423. “Executive head” defined.

As used in the compact, with reference to this state, the term “executive head” shall mean the governor. (Added by Acts 1968, No. 273, § 16; Acts 1968, No. 296, § 1.)

§ 1424. “Intoxicating liquor” defined.

As used in the compact, the term “intoxicating liquor” with reference to this state shall mean alcoholic beverages. (Added by Acts 1968, No. 273, § 16; Acts 1968, No. 296, § 1.)

§ 1425. “Narcotic drug” defined.

As used in the compact, the term “narcotic drug” with reference to this state shall mean in addition to narcotic drugs, central nervous system stimulants and hallucinogenic drugs. (Added by Acts 1968, No. 273, § 16; Acts 1968, No. 296, § 1.)

CHAPTER 10. NONRESIDENT VIOLATOR COMPACT.

Section

1441. Enactment and text of the Nonresident Violator Compact.

1442. “Licensing authority” defined.

1443. Administrator; no compensation.

§ 1441. Enactment and text of the Nonresident Violator Compact.

The Nonresident Violator Compact, hereinafter called the “compact” is recognized as substantially the same as its predecessor, the Traffic Violations Compact of which Louisiana has been a member since 1970. Louisiana hereby adopts the correct name of the compact as the Nonresident Violator Compact and ratifies continuous past, present, and future membership in the compact in the form substantially as follows:

NONRESIDENT VIOLATOR COMPACT

ARTICLE I

FINDINGS AND DECLARATION OF POLICY AND PURPOSE

A. The party jurisdictions find that:

(1) In most instances, a motorist who is cited for a traffic violation in a jurisdiction other than his home jurisdiction:

(a) Must post collateral or bond to secure appearance for trial at a later date;

(b) If unable to post collateral or bond, is taken into custody until the collateral bond is posted; or

(c) Is taken directly to court for trial.

(2) In some instances, the motorist’s driver’s license may be deposited as collateral to be returned after he has complied with the terms of the citation.

(3) The purpose of the practices described in Subparagraphs (1) and (2) above is to ensure compliance with the terms of a traffic citation by the motorist who, if permitted to continue on his way after receiving the traffic citation, could return to his or her home jurisdiction and disregard his or her duty under the terms of the traffic citation.

(4) A motorist receiving a traffic citation in his or her home jurisdiction is permitted, except for certain violations, to accept the citation from the officer at the scene of the violation and to immediately continue on his way after promising or being instructed to comply with the terms of the citation.

(5) The practice described in Subparagraph (1) above causes unnecessary inconvenience and, at times, a hardship for the motorist who at the time is unable to post collateral, furnish a bond, stand trial, or pay the fine and is thus compelled to remain in custody until some arrangement can be made.

(6) The deposit of a driver’s license as a bail bond as directed in Subparagraph (2) above is viewed with disfavor.

(7) The practices described consume an undue amount of law enforcement time.

B. It is the policy of the party jurisdictions to:

(1) Seek compliance with the laws, ordinances, and administrative rules and regulations relating to the operation of motor vehicles in each of the jurisdictions.

(2) Allow motorists to accept a traffic citation for certain violations and proceed on their way without delay whether or not the motorist is a resident of the jurisdiction in which the citation is issued.

(3) Extend cooperation to its fullest extent among the jurisdictions for obtaining compliance with the terms of a traffic citation issued in one jurisdiction to a resident of another jurisdiction.

(4) Maximize effective utilization of law enforcement personnel and assist court systems in the efficient disposition of traffic violations.

C. The purpose of the compact is to:

(1) Provide a means through which the party jurisdictions may participate in a reciprocal program to effectuate the policies enumerated in Paragraph B above in a uniform and orderly manner.

(2) Provide for the fair and impartial treatment of traffic violators operating within party jurisdictions and recognition of the motorist’s right of due process and the sovereign status of a party jurisdiction.

ARTICLE II

DEFINITIONS

A. In the Nonresident Violator Compact, the following words have the meaning indicated unless the context requires otherwise:

(1) “Citation” means any summons, ticket, or other official document issued by a police officer for a traffic violation containing an order which requires the motorist to respond.

(2) “Collateral” means any cash or other security deposited to secure an appearance for trial following the issuance by a police officer of a citation for a traffic violation.

(3) “Compliance” means the act of answering a citation, summons, or subpoena through appearance at court or payment of fines and costs. This includes the recall or dismissal of a citation, summons, or subpoena.

(4) “Court” means a court of law or equity with jurisdiction over traffic violations.

(5) “Driver’s license” means any license or privilege to operate a motor vehicle issued under the laws of the home jurisdiction.

(6) “Home jurisdiction” means the jurisdiction which issued the driver’s license of the traffic violator.

(7) “Issuing jurisdiction” means the jurisdiction in which the traffic citation was issued to the motorist.

(8) “Jurisdiction” or “party jurisdiction” means a state, territory, possession, district, or commonwealth of the United States, province of Canada, or other nation which is or becomes a member of this compact.

(9) “Motorist” means a driver of a motor vehicle operating in a party jurisdiction other than the home jurisdiction.

(10) “Personal recognizance” means an agreement by a motorist at the time of issuance of a traffic citation that he or she will comply with the terms of that traffic citation. Physical receipt of the citation by the motorist implies the agreement.

(11) “Police officer” means any individual authorized by the party jurisdiction to issue a citation for a traffic violation.

(12) “Terms of the citation” means those options expressly stated upon the citation.

ARTICLE III

PROCEDURE FOR ISSUING JURISDICTION

A. Unless prohibited by law, a police officer when issuing a citation to a motorist licensed by a party jurisdiction shall not require the motorist to post collateral or a driver’s license to secure appearance if the officer receives the motorist’s personal recognizance.

B. Upon failure of a motorist to comply with the terms of a traffic citation, the appropriate official shall report the failure to comply to the driver’s license authority of the jurisdiction in which the traffic citation was issued. The report must, at a minimum, contain the name, address, driver’s license number, date of birth, sex, type and/or citation of violation, date of violation, and court address and telephone number.

C. Upon receipt of the report as provided in Paragraph B above, the licensing authority of the issuing jurisdiction shall transmit a report containing the information to the licensing authority of the home jurisdiction containing at least the minimum information received in the report.

D. The licensing authority of the issuing jurisdiction shall not transmit a report on any violation if the date of transmission would be more than six months after the date on which the traffic citation was issued.

ARTICLE IV

PROCEDURE FOR HOME JURISDICTION

A. Upon receipt of a report of a failure to comply, from the licensing authority of the issuing jurisdiction, the home jurisdiction shall notify the motorist and initiate a suspension action as hereinafter provided.

B. The notice referred to in Paragraph A above shall be sent, as soon as possible after receipt by the home jurisdiction, to the motorist at his last known address by regular mail. The notice shall inform the motorist of his right to a presuspension hearing upon request within thirty days of the date of notice.

C. If the motorist furnishes satisfactory evidence of compliance or that he is not the person who gave personal recognizance or presents another valid defense at the administrative hearing, no driver’s license suspension shall occur.

D. If after thirty days from the date of notice, the motorist has not responded to the office of motor vehicles, the Louisiana driver’s license of the motorist shall be immediately suspended until proof of compliance is furnished or for one year, whichever is the lesser period.

E. Nothing in this Article shall be construed to require application of the financial responsibility laws of any jurisdiction if those laws would otherwise be inapplicable.

ARTICLE V

APPLICABILITY OF OTHER LAWS

Except as expressly required by provisions of the compact, nothing contained herein shall be construed to affect the right of any party jurisdiction to apply any of its other laws relating to licenses to operate motor vehicles or to invalidate or prevent any driver-license agreement or cooperative agreement between a party jurisdiction and a nonparty jurisdiction.

ARTICLE VI

COMPACT ADMINISTRATION AND INTERCHANGE

OF INFORMATION

A. The head of the licensing authority for Louisiana is the administrator of this compact for this jurisdiction.

B. The administrators of this compact for each party jurisdiction, acting jointly may formulate all necessary and proper procedures for the exchange of information under this compact.

C. The administrator of each party jurisdiction shall furnish to the administrator of each other party jurisdiction any information or documents necessary to facilitate the administration of this compact.

ARTICLE VII

ENTRY INTO AND WITHDRAWAL FROM COMPACT

A. The head of the licensing authority for Louisiana is the administrator of this compact for this jurisdiction.

B. The administrator of this compact for each party jurisdiction acting jointly may formulate all necessary and proper procedures for the exchange of information under this compact.

C. The administrator of each party jurisdiction shall furnish to the administrator of each other party jurisdiction any information or documents necessary to facilitate the administration of this compact.

ARTICLE VIII

EXCEPTIONS TO JURISDICTION

The provisions of this compact shall not apply to parking or other nonmoving violations, highway weight limit violations, or violations of law governing transportation of hazardous materials.

ARTICLE IX

CONSTRUCTION AND SEVERABILITY

This compact shall be liberally construed to effectuate the purposes stated herein. The provisions of this compact shall be severable and if any phrase, clause, sentence, or provision of this compact is declared contrary to the constitution, laws, ordinances, rules, or regulations of any party jurisdiction or of the United States, the applicability thereof to any government, agency, person, or circumstance shall not be affected thereby. If this compact shall be declared in any part or way invalid in any party jurisdiction, the compact shall remain in full force and effect as to the remaining states and in full force and effect as to the objecting jurisdiction as to all severable matters. (Acts 1991, No. 498, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A defendant in a misdemeanor charge must either be present or represented by counsel during his trial on the charge. Upon conviction for the misdemeanor charge, a defendant must be present at pronouncement of sentence unless he requests not to be present and the court excuses him., OPINION 97-50, La. Atty. Gen. Op. No. 1997-50; 1997 La. AG LEXIS 23.

§ 1442. “Licensing authority” defined.

As used in the compact, the term “licensing authority” shall mean the Louisiana Department of Public Safety and Corrections, office of motor vehicles. (Acts 1991, No. 498, § 1.)

§ 1443. Administrator; no compensation.

The compact administrator provided for in Article VI of the compact shall serve without pay but is entitled to reimbursement of expenses incurred in performance of his duties as administrator, in the same manner as for expenses incurred in connection with other duties of his office. (Acts 1991, No. 498, § 1.)

CHAPTER 11. MOTOR VEHICLE HABITUAL OFFENDER LAW.
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1480, 1481. [Repealed.]

§ 1471. Declaration of policy.

It is hereby declared to be the policy of this state:

(1) To provide maximum safety for all persons who travel or otherwise use the public highways of this state; and

(2) To deny the privilege of operating motor vehicles on such highways to persons who by their conduct and record have demonstrated their indifference to the safety and welfare of others and their disrespect for the laws of this state, the orders of its courts, and the statutorily required acts of its administrative agencies; and

(3) To discourage repetition of criminal acts by individuals against the peace and dignity of this state and her political subdivisions and to impose increased and added deprivation of the privilege to operate motor vehicles upon habitual offenders who have been convicted repeatedly of violations of the traffic laws. (Added by Acts 1972, No. 697, § 1.)

CROSS REFERENCES

Louisiana Law. — Commercial motor vehicle drivers; disqualification; issuance of Class “D” or “E” license; alcohol content in breath and blood; implied consent, see La. R.S. 32:414.2.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Scope of Protection. — Under the Motor Vehicle Habitual Offender Law, La. Rev. Stat. Ann. § 32:1471 et seq., a driver’s contention that he pled guilty without the benefit of counsel in two prior driving while intoxicated cases was not a valid defense. State v. Lair, 389 So. 2d 757, 1980 La. App. LEXIS 4567 (Oct. 8, 1980).

••• Criminal Process

•••• Assistance of Counsel. — Use of uncounseled convictions in operator’s license revocation proceedings under the Motor Vehicle Habitual Offender Law, La. Rev. Stat. Ann. § 32:1471 et seq., did not violate the motorist’s U.S. Const. amends. VI, XIV, right to counsel. State v. Love, 312 So. 2d 675, 1975 La. App. LEXIS 3104 (Apr. 30, 1975), writ of certiorari denied by 317 So. 2d 627, 1975 La. LEXIS 4431 (La. 1975).

• State Constitutional Operation. — Motor Vehicle Habitual Offender Law (MVHOL), La. Rev. Stat. Ann. § 32:1471 et seq., which provided for license suspension of an habitual offender, dealt with a civil matter, and, assuming that it could, jurisdiction had not been vested in the criminal district court via La. Const. 1921, art. VII, § 87 (now La. Const. art. V, § 32) as the MVHOL had not been passed by a two-thirds vote of each branch of the state legislature. State v. Page, 332 So. 2d 427, 1976 La. LEXIS 4079 (May 17, 1976).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Vehicular Crimes

••• General Overview. — Driver whose license was revoked was permitted to drive to work if he could not obtain alternate transportation. Smith v. Louisiana Dep’t of Public Safety, 372 So. 2d 1249, 1979 La. App. LEXIS 2816 (June 29, 1979).

••• Driving Under the Influence

•••• General Overview. — An habitual offender proceeding met the requirements of the habitual offender statute, La. Rev. Stat. Ann. § 32:1471 et seq., specifically La. Rev. Stat. Ann. § 32:1475, where the abstract of the driver’s record was attached to the district attorney’s petition for rule nisi, which was in turn attached to the district court’s order, and the order began with language incorporating the petition and its exhibits, and where the driver had been served with the petition, the abstract, and the order. State v. Cormier, 378 So. 2d 448, 1979 La. App. LEXIS 3100 (Oct. 10, 1979).

District court properly rejected a driver’s privilege against self-incrimination in an habitual offender proceeding under the habitual offender statute, La. Rev. Stat. Ann. § 32:1471 et seq., because it was a civil proceeding where the driver could be required to answer the questions propounded. State v. Cormier, 378 So. 2d 448, 1979 La. App. LEXIS 3100 (Oct. 10, 1979).

Prior judgment from the same district court granting a driver a restricted license in accordance with the provisions of La. Rev. Stat. Ann. § 32:415.1, which permitted issuance of a restricted driving permit in hardship cases where the driver’s license had been suspended or revoked for the first time only under La. Rev. Stat. Ann. § 32:414(B), (C), (D), (E), and La. Rev. Stat. Ann. § 32:415 was not res judicata for an habitual offender proceeding under La. Rev. Stat. Ann. § 32:1471 et seq. State v. Cormier, 378 So. 2d 448, 1979 La. App. LEXIS 3100 (Oct. 10, 1979).

• Sentencing

•• Guidelines

••• Adjustments & Enhancements

•••• Criminal History

••••• General Overview. — A driver who had his driver’s license suspended and revoked could not obtain a restricted driver’s license in Louisiana pursuant to La Rev. Stat. Ann. § 32:1471 et seq., the Motor Vehicle Habitual Offender Law, because five years had not elapsed from the date of the order finding him to be a habitual offender. Wheeler v. State, Dep’t of Public Safety, etc., 377 So. 2d 539, 1979 La. App. LEXIS 4145 (Nov. 12, 1979).

GOVERNMENTS

• Legislation

•• Statutes of Limitations

••• Time Limitations. — One-year prescriptive period of La. Civ. Code Ann. art. 3492 did not apply to proceedings commenced by the Department of Public Safety, License Control and Driver Improvement Division in the Department’s proceedings under the Motor Vehicle Habitual Offender Law, La. Rev. Stat. Ann. § 32:1471 et seq.; the 10-year prescriptive period of La. Civ. Code Ann. art. 3499 applied and habitual offender proceedings brought over two years after defendant’s last conviction were timely. Seabery v. State, Dep’t of Public Safety, License Control & Driver Improv. Div., 478 So. 2d 567, 1985 La. App. LEXIS 10058 (Oct. 30, 1985).

TRANSPORTATION LAW

• Private Vehicles

•• Operator Licenses

••• General Overview. — Under the Motor Vehicle Habitual Offender Law, La. Rev. Stat. Ann. § 32:1471 et seq., a driver’s contention that he pled guilty without the benefit of counsel in two prior driving while intoxicated cases was not a valid defense. State v. Lair, 389 So. 2d 757, 1980 La. App. LEXIS 4567 (Oct. 8, 1980).

An habitual offender proceeding met the requirements of the habitual offender statute, La. Rev. Stat. Ann. § 32:1471 et seq., specifically La. Rev. Stat. Ann. § 32:1475, where the abstract of the driver’s record was attached to the district attorney’s petition for rule nisi, which was in turn attached to the district court’s order, and the order began with language incorporating the petition and its exhibits, and where the driver had been served with the petition, the abstract, and the order. State v. Cormier, 378 So. 2d 448, 1979 La. App. LEXIS 3100 (Oct. 10, 1979).

District court properly rejected a driver’s privilege against self-incrimination in an habitual offender proceeding under the habitual offender statute, La. Rev. Stat. Ann. § 32:1471 et seq., because it was a civil proceeding where the driver could be required to answer the questions propounded. State v. Cormier, 378 So. 2d 448, 1979 La. App. LEXIS 3100 (Oct. 10, 1979).

Prior judgment from the same district court granting a driver a restricted license in accordance with the provisions of La. Rev. Stat. Ann. § 32:415.1, which permitted issuance of a restricted driving permit in hardship cases where the driver’s license had been suspended or revoked for the first time only under La. Rev. Stat. Ann. § 32:414(B), (C), (D), (E), and La. Rev. Stat. Ann. § 32:415 was not res judicata for an habitual offender proceeding under La. Rev. Stat. Ann. § 32:1471 et seq. State v. Cormier, 378 So. 2d 448, 1979 La. App. LEXIS 3100 (Oct. 10, 1979).

Driver whose license was revoked was permitted to drive to work if he could not obtain alternate transportation. Smith v. Louisiana Dep’t of Public Safety, 372 So. 2d 1249, 1979 La. App. LEXIS 2816 (June 29, 1979).

Motor Vehicle Habitual Offender Law (MVHOL), La. Rev. Stat. Ann. § 32:1471 et seq., which provided for license suspension of an habitual offender, dealt with a civil matter, and, assuming that it could, jurisdiction had not been vested in the criminal district court via La. Const. 1921, art. VII, § 87 (now La. Const. art. V, § 32) as the MVHOL had not been passed by a two-thirds vote of each branch of the state legislature. State v. Page, 332 So. 2d 427, 1976 La. LEXIS 4079 (May 17, 1976).

State’s action against the driver as an habitual offender under the Motor Vehicle Habitual Offender Law, La. Rev. Stat. Ann. § 32:1471 et seq., was improperly dismissed because the trial court erroneously applied a strict construction to the statute; a liberal reading of the statute was required based on the civil nature of the proceedings. State v. Rone, 324 So. 2d 867, 1975 La. App. LEXIS 4383 (Dec. 24, 1975).

In a civil proceeding authorized under the Motor Vehicle Habitual Offender Law, La. Rev. Stat. Ann. §§ 32:1471 et seq., the state may have a person declared an habitual offender on the basis of prior uncounseled convictions, even though the declaration results in the loss of his driving privileges and possibly will lead to additional proceedings of a criminal nature resulting in his imprisonment. State v. Love, 312 So. 2d 675, 1975 La. App. LEXIS 3104 (Apr. 30, 1975), writ of certiorari denied by 317 So. 2d 627, 1975 La. LEXIS 4431 (La. 1975).

Use of uncounseled convictions in operator’s license revocation proceedings under the Motor Vehicle Habitual Offender Law, La. Rev. Stat. Ann. § 32:1471 et seq., did not violate the motorist’s U.S. Const. amends. VI, XIV, right to counsel. State v. Love, 312 So. 2d 675, 1975 La. App. LEXIS 3104 (Apr. 30, 1975), writ of certiorari denied by 317 So. 2d 627, 1975 La. LEXIS 4431 (La. 1975).

Judicial review of operator’s license revocation proceedings under the Motor Vehicle Habitual Offender Law, La. Rev. Stat. Ann. § 32:1471 et seq., involved civil, not criminal, jurisdiction. State v. Love, 312 So. 2d 675, 1975 La. App. LEXIS 3104 (Apr. 30, 1975), writ of certiorari denied by 317 So. 2d 627, 1975 La. LEXIS 4431 (La. 1975).

•• Traffic Regulation

••• General Overview. — An habitual offender proceeding met the requirements of the habitual offender statute, La. Rev. Stat. Ann. § 32:1471 et seq., specifically La. Rev. Stat. Ann. § 32:1475, where the abstract of the driver’s record was attached to the district attorney’s petition for rule nisi, which was in turn attached to the district court’s order, and the order began with language incorporating the petition and its exhibits, and where the driver had been served with the petition, the abstract, and the order. State v. Cormier, 378 So. 2d 448, 1979 La. App. LEXIS 3100 (Oct. 10, 1979).

District court properly rejected a driver’s privilege against self-incrimination in an habitual offender proceeding under the habitual offender statute, La. Rev. Stat. Ann. § 32:1471 et seq., because it was a civil proceeding where the driver could be required to answer the questions propounded. State v. Cormier, 378 So. 2d 448, 1979 La. App. LEXIS 3100 (Oct. 10, 1979).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The issuance of a full pardon by the Governor to a person convicted of operating a vehicle while intoxicated, as recommended by the Board of Pardson, disallows any further use of the conviction as a basis for adjudging the offender a habitual offender under the Motor Vehicle Habitual Office Law (R.S. 32:1471 et. seq.), OPINION No. 83-444, La. Atty. Gen. Op. No. 1983-444; 1983 La. AG LEXIS 458.

TREATISES AND LAW REVIEWS

General Treatises. — Defense of Drunk Driving Cases: Criminal, Civil § 32.02 > Prior Convictions and Prior Misconduct > Enhancement Statutes.

Louisiana Law Reviews. — Comment: Retroactive Application of the Louisiana Products Liability Act: A Civilian Analysis. 49 La. L. Rev. 939 (March, 1989).


§ 1472. Habitual offender defined.

A. A “habitual offender” shall be any person, resident or non-resident, whose record, as maintained in the office of the Department of Public Safety and Corrections, shows that such person has accumulated ten or more convictions of separate and distinct offenses, committed within three years of the date on which the last offense is committed, involving moving violations, singularly or in combination, in the operation of a motor vehicle which are required to be reported to the department. However, when more than one included offense is committed within a twelve-hour period, such multiple offenses shall be treated for the purposes of this Chapter as one offense.

B. The offenses included in Subsection A shall be deemed to include offenses under any federal law, any law of another state or any valid town, city or county ordinance of another state substantially conforming to the aforesaid state statutory provision.

C. For the purpose of this Chapter, the term “conviction” means a final conviction. Also for the purpose of this Section, a forfeiture of bail or collateral deposited to secure a defendant’s appearance in court, which forfeiture has not been vacated or a plea of nolo contendere shall be equivalent to a conviction. (Added by Acts 1972, No. 697, § 1. Amended by Acts 1978, No. 310, § 1; Acts 1983, No. 621, § 1; Acts 1986, No. 398, § 1; Acts 1990, No. 933, § 1.)

JUDICIAL DECISIONS

INDEX

CIVIL PROCEDURE

• Appeals

•• General Overview

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview

• Guilty Pleas

•• General Overview

• Sentencing

•• Guidelines

••• Adjustments & Enhancements

•••• Criminal History

••••• General Overview

••••• Three Strikes

EVIDENCE

• Testimony

•• Examination

••• General Overview

GOVERNMENTS

• Legislation

•• Interpretation

CIVIL PROCEDURE

• Appeals

•• General Overview. — An action under La. Rev. Stat. Ann. § 32:1472 was a civil proceeding, and, pursuant to La. Rev. Stat. Ann. § 32:1478, La. Code Civ. Proc. Ann. art. 2123 applied, so a driver was improperly denied a suspensive appeal. State v. Free, 321 So. 2d 50, 1975 La. App. LEXIS 4327 (Oct. 8, 1975), writ of certiorari denied by 325 So. 2d 272, 1976 La. LEXIS 5158 (La. 1976).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — Where defendant was advised of his right to counsel in three of the four driving violation convictions which were used as a basis for his habitual offender status, under the terms of La. Rev. Stat. Ann. § 32:1472, he could not argue that he was never given an examination demonstrating the free and voluntary nature of a plea of guilty with an articulated waiver of his constitutional rights. State v. Bartholmew, 411 So. 2d 1182, 1982 La. App. LEXIS 7017 (Mar. 9, 1982).

Where defendant was convicted as an habitual offender under the terms of La. Rev. Stat. Ann. § 32:1472, he could not argue that his past convictions for driving while intoxicated were effectively overruled by caselaw finding that a certain blood alcohol testing machine’s results were inconclusive because the record did not show that this test was the basis for the defendant’s convictions. State v. Bartholmew, 411 So. 2d 1182, 1982 La. App. LEXIS 7017 (Mar. 9, 1982).

Pursuant to La. Rev. Stat. Ann. § 32:1472, defendant driver was an habitual offender because his three DWI offenses were committed during a five-year period, his convictions occurred during a five-year period, and less than five years elapsed between the date of his first offense and the date of his last or third conviction. State v. Lattier, 377 So. 2d 450, 1979 La. App. LEXIS 2993 (Oct. 30, 1979).

Under La. Rev. Stat. Ann. § 32:1472 in which a driver shown to be a habitual offender is to surrender all his permits and licenses to operate a motor vehicle, a Court of Appeal was within its limited jurisdiction under La. Const. art. V, § 10 in hearing an appeal of such an order. State v. Free, 321 So. 2d 50, 1975 La. App. LEXIS 4327 (Oct. 8, 1975), writ of certiorari denied by 325 So. 2d 272, 1976 La. LEXIS 5158 (La. 1976).

Although a driver had been convicted under La. Rev. Stat. Ann. § 14:98 of operating a motor vehicle while under the influence of intoxicating beverages, not of intoxicating liquor as specified by La. Rev. Stat. Ann. § 32:1472, because a person’s driving was impaired due to intoxication from alcohol whether it was in the limited form of intoxicating liquor or in the all inclusive term of intoxicating beverages, the distinction was not essential because the legislature based the cause of action concerning habitual offenders on the offenses described, and although the language might be inadequate to define a crime, it was sufficient to refer to the convictions, which were the relevant facts. State v. Free, 321 So. 2d 50, 1975 La. App. LEXIS 4327 (Oct. 8, 1975), writ of certiorari denied by 325 So. 2d 272, 1976 La. LEXIS 5158 (La. 1976).

• Guilty Pleas

•• General Overview. — Guilty plea without benefit of counsel is not a defense in habitual offender adjudications under La. Rev. Stat. Ann. § 32:1472; in civil proceedings under this statute, a defendant is subject to cross-examination just as in any civil proceedings. State v. Edwards, 353 So. 2d 476, 1977 La. App. LEXIS 5271 (Dec. 20, 1977).

• Sentencing

•• Guidelines

••• Adjustments & Enhancements

•••• Criminal History

••••• General Overview. — Driving while intoxicated convictions, based on guilty pleas entered without defendant having been given his judicially-mandated rights, could be used as predicates for a habitual offender judgment where the pleas were entered prior to effective date of judicial mandate. State v. Waltman, 420 So. 2d 516, 1982 La. App. LEXIS 7973 (Sept. 20, 1982).

Defendant was properly declared a habitual offender under La. Rev. Stat. Ann. § 32:1472(A) when he was convicted on three separate occasions for the offense of driving while intoxicated and therefore his license was properly revoked. Braud v. State, 392 So. 2d 167, 1980 La. App. LEXIS 4772 (Oct. 6, 1980).

••••• Three Strikes. — Where defendant was advised of his right to counsel in three of the four driving violation convictions which were used as a basis for his habitual offender status, under the terms of La. Rev. Stat. Ann. § 32:1472, he could not argue that he was never given an examination demonstrating the free and voluntary nature of a plea of guilty with an articulated waiver of his constitutional rights. State v. Bartholmew, 411 So. 2d 1182, 1982 La. App. LEXIS 7017 (Mar. 9, 1982).

Where defendant was convicted as an habitual offender under the terms of La. Rev. Stat. Ann. § 32:1472, he could not argue that his past convictions for driving while intoxicated were effectively overruled by caselaw finding that a certain blood alcohol testing machine’s results were inconclusive because the record did not show that this test was the basis for the defendant’s convictions. State v. Bartholmew, 411 So. 2d 1182, 1982 La. App. LEXIS 7017 (Mar. 9, 1982).

EVIDENCE

• Testimony

•• Examination

••• General Overview. — Guilty plea without benefit of counsel is not a defense in habitual offender adjudications under La. Rev. Stat. Ann. § 32:1472; in civil proceedings under this statute, a defendant is subject to cross-examination just as in any civil proceedings. State v. Edwards, 353 So. 2d 476, 1977 La. App. LEXIS 5271 (Dec. 20, 1977).

GOVERNMENTS

• Legislation

•• Interpretation. — An individual’s right to operate was in furtherance of the public interest, so a Court of Appeal of Louisiana interpreted La. Rev. Stat. Ann. § 32:1472 broadly in the public’s favor and held that, although the language of La. Rev. Stat. Ann. § 32:1472(A)(1)(b) might be inadequate to define a crime, it was sufficient for application of § 32:1472, which was a civil statute. State v. Free, 321 So. 2d 50, 1975 La. App. LEXIS 4327 (Oct. 8, 1975), writ of certiorari denied by 325 So. 2d 272, 1976 La. LEXIS 5158 (La. 1976).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The issuance of a full pardon by the Governor to a person convicted of operating a vehicle while intoxicated, as recommended by the Board of Pardson, disallows any further use of the conviction as a basis for adjudging the offender a habitual offender under the Motor Vehicle Habitual Office Law (R.S. 32:1471 et. seq.), OPINION No. 83-444, La. Atty. Gen. Op. No. 1983-444; 1983 La. AG LEXIS 458.

According to the General Records Retention Schedule for the clerk of court, set by the Archives & Records Management Department of the Secretary of State, traffic summons shall be held for three years from the date of issuance, and DWI records shall be held for ten years from their date of issuance., Opinion Number 03-0090, 2003 La. AG LEXIS 106.

§ 1473. Department of Public Safety to certify record to court.

The Department of Public Safety shall certify the conviction record as maintained in its office of any person whose record brings him within the definition of a habitual offender, as defined above, and such abstract shall be competent evidence that the person named therein was duly convicted by the court wherein such conviction or holding was made by each offense shown by such abstract. (Added by Acts 1972, No. 697, § 1. Amended by Acts 1982, No. 555, § 1.)

CROSS REFERENCES

Louisiana Law. — Time limitation, see La. R.S. 32:1474.

JUDICIAL DECISIONS

INDEX

CRIMINAL LAW & PROCEDURE

• Sentencing

•• Guidelines

••• Adjustments & Enhancements

•••• Criminal History

••••• General Overview

• Postconviction Proceedings

EVIDENCE

• Hearsay

•• Exceptions

••• Public Records

•••• General Overview

CRIMINAL LAW & PROCEDURE

• Sentencing

•• Guidelines

••• Adjustments & Enhancements

•••• Criminal History

••••• General Overview. — Pursuant to La. Rev. Stat. Ann. § 32:1473, the driving record of defendant driver was properly certified. State v. Lattier, 377 So. 2d 450, 1979 La. App. LEXIS 2993 (Oct. 30, 1979).

• Postconviction Proceedings. — La. Rev. Stat. Ann. § 32:1473 contemplates that the State shall furnish an abstract of the conviction record of the defendant to the district attorney who is required to file the petition under the law. State v. Wilson, 354 So. 2d 1077, 1978 La. App. LEXIS 3249 (Jan. 16, 1978).

EVIDENCE

• Hearsay

•• Exceptions

••• Public Records

•••• General Overview. — Under La. Rev. Stat. Ann. § 32:1473 the word “certify” had the common meaning, so even though a driver’s abstract of conviction was improperly admitted because it was not properly certified, where he admitted his three convictions on cross-examination, there was no manifest error in a trial judge’s finding that he was a habitual offender. State v. Free, 321 So. 2d 50, 1975 La. App. LEXIS 4327 (Oct. 8, 1975), writ of certiorari denied by 325 So. 2d 272, 1976 La. LEXIS 5158 (La. 1976).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — DWI conviction must be reported to Louisiana Department of Public Safety and may be used to establish a first offense conviction., OPINION No. 84-163, La. Atty. Gen. Op. No. 1984-163; 1984 La. AG LEXIS 392.

TREATISES AND LAW REVIEWS

Louisiana Treatises. — Louisiana Code of Evidence Practice Guide Article 803 > CHAPTER 8. HEARSAY > Article 803. Hearsay Exceptions; Availability of Declarant Immaterial.

Louisiana Law Reviews. — Article: An Overview of the New Louisiana Code of Evidence — Its Imperfections and Uncertainties. 49 La. L. Rev. 697 (January, 1989).

§ 1474. Time limitation.

No person shall be declared a habitual offender under the provisions of this Chapter unless the department certifies the offender’s conviction record as provided in R.S. 32:1473 and serves the notice required in R.S. 32:1475 on such person within one year of the date of last conviction which brings that person within the definition of a habitual offender. (Acts 1986, No. 398, § 2.)

JUDICIAL DECISIONS

INDEX

CRIMINAL LAW & PROCEDURE

• Sentencing

•• Guidelines

••• Adjustments & Enhancements

•••• Criminal History

••••• Foreign Convictions

CRIMINAL LAW & PROCEDURE

• Sentencing

•• Guidelines

••• Adjustments & Enhancements

•••• Criminal History

••••• Foreign Convictions. — La. Rev. Stat. Ann. § 32:1474 is a directory provision and is not a statute that provides a prescriptive period for filing suites under the Motor Vehicle Habitual Offender Law. State v. Vickers, 385 So. 2d 487, 1980 La. App. LEXIS 3951 (May 5, 1980).

§ 1475. Service of petition; order to show cause.

The department shall issue a written notice along with a copy of the abstract to the person named in the abstract, directing him to show cause why he should not be declared a habitual offender. The notice shall state the time, place, and cause of the hearing which shall be not less than ten nor more than thirty calendar days from the date of the notice. All notices shall be served on the person named in the abstract in accordance with the provisions of R.S. 32:6. (Added by Acts 1972, No. 697, § 1. Amended by Acts 1982, No. 555, § 1; Acts 1990, No. 319, § 1.)

CROSS REFERENCES

Louisiana Law. — Time limitation, see La. R.S. 32:1474.

JUDICIAL DECISIONS

INDEX

TRANSPORTATION LAW

• Private Vehicles

•• Operator Licenses

••• General Overview

•• Traffic Regulation

••• General Overview

TRANSPORTATION LAW

• Private Vehicles

•• Operator Licenses

••• General Overview. — An habitual offender proceeding met the requirements of the habitual offender statute, La. Rev. Stat. Ann. § 32:1471 et seq., specifically La. Rev. Stat. Ann. § 32:1475, where the abstract of the driver’s record was attached to the district attorney’s petition for rule nisi, which was in turn attached to the district court’s order, and the order began with language incorporating the petition and its exhibits pursuant to La. Code Civ. Proc. Ann. art. 853. State v. Cormier, 378 So. 2d 448, 1979 La. App. LEXIS 3100 (Oct. 10, 1979).

•• Traffic Regulation

••• General Overview. — An habitual offender proceeding met the requirements of the habitual offender statute, La. Rev. Stat. Ann. § 32:1471 et seq., specifically La. Rev. Stat. Ann. § 32:1475, where the abstract of the driver’s record was attached to the district attorney’s petition for rule nisi, which was in turn attached to the district court’s order, and the order began with language incorporating the petition and its exhibits, and where the driver had been served with the petition, the abstract, and the order. State v. Cormier, 378 So. 2d 448, 1979 La. App. LEXIS 3100 (Oct. 10, 1979).

§ 1476. Hearing; procedure.

The matter shall be heard by an adjudication officer of the Department of Public Safety. If the person named in the abstract denies that he was convicted of any offense shown in the abstract and necessary for a holding that he is a habitual offender, and if the department cannot, on the evidence available to it, determine the issue, the department may request the decision of such issue from the court in which such conviction was reportedly made. The court to which such request is made shall send to the department certified copies of its records determining such issue. The department in its discretion, may rely on certified copies of convictions adjudged by courts outside of this state, or federal courts, or may request such a court to make a determination. (Added by Acts 1972, No. 697, § 1. Amended by Acts 1982, No. 555, § 1.)

JUDICIAL DECISIONS

INDEX

CIVIL PROCEDURE

• Pleading & Practice

•• Service of Process

••• General Overview

CRIMINAL LAW & PROCEDURE

• Jurisdiction & Venue

•• Venue

TRANSPORTATION LAW

• Private Vehicles

•• Operator Licenses

••• General Overview

CIVIL PROCEDURE

• Pleading & Practice

•• Service of Process

••• General Overview. — Where a defendant who is served with a petition contends that, although of the same name as the person contained in the abstract, he is not the same person who was convicted of any offense shown in the abstract, La. Rev. Stat. Ann. § 32:1476 provides alternative methods for the court to determine the issue; and these methods certainly should not be held exclusive. State v. Wilson, 354 So. 2d 1077, 1978 La. App. LEXIS 3249 (Jan. 16, 1978).

CRIMINAL LAW & PROCEDURE

• Jurisdiction & Venue

•• Venue. — District court could entertain jurisdiction of proceedings under the Motor Vehicle Habitual Offender Law, La. Rev. Stat. Ann. § 32:1471 et seq., despite the fact that the statute directed the district attorney to file the petition to initiate the proceeding in the criminal district court for the parish wherein such person resides, because it had general jurisdiction in both civil and criminal matters. State v. Skyeagle, 345 So. 2d 189, 1977 La. App. LEXIS 5046 (Apr. 13, 1977), writ of certiorari denied by 347 So. 2d 261, 1977 La. LEXIS 5143 (La. 1977).

TRANSPORTATION LAW

• Private Vehicles

•• Operator Licenses

••• General Overview. — State, in a civil proceeding authorized by the Motor Vehicle Habitual Offender Law, La. Rev. Stat. Ann. § 32:1471 et seq., may have an unrepresented person declared a habitual offender on the basis of prior uncounseled convictions. State v. Stafford, 394 So. 2d 1287, 1981 La. App. LEXIS 3550 (Jan. 26, 1981).

§ 1477. Department’s findings; order.

A. If the department finds that such person is not the same person named in the aforesaid abstract, or that he is not a habitual offender under this Chapter, the proceeding shall be dismissed, but if the department finds that such person is the same person named in the abstract and that such person is a habitual offender, the department shall so find, and by appropriate order, shall direct that such person not operate a motor vehicle on the highways of this state and shall surrender to the department all licenses or permits to operate a motor vehicle upon the highways of this state.

B. (1) Upon revocation of a driver’s license for the first time as provided for under this Section the person whose license has been revoked, upon administrative determination that he is a habitual offender, shall have the right to file a petition in the district court of the parish in which the applicant is domiciled alleging that revocation of his driving privileges will deprive him or his family of the necessities of life or will prevent him from earning a livelihood.

(2) The district court is vested with jurisdiction to set the matter for contradictory hearing in open court upon ten days written notice to the department, and thereupon to determine whether the allegations of hardship have merit.

(3) Upon determination by the court that the lack of a license would deprive the person or his family of the necessities of life, the court may order that the person be granted a restricted license to enable the person to continue to support his family. The restrictions on the license shall be determined by the court and shall include the following:

(a) Licensee shall only be permitted to operate a motor vehicle on such streets as would enable him to earn his livelihood.

(b) Such operation is restricted to times during which he is involved in earning a livelihood.

(c) During the period of revocation, licensee shall be responsible for applying to the court in the event earning his livelihood necessitates a change in the original restrictions imposed by the court.

(d) Any other restrictions that the court determines are necessary and proper.

C. (1) A violation of the restrictions or a subsequent conviction of any offense involving the operation of a motor vehicle during the terms of the restricted license shall result in the forfeiture of the restricted license and the reimposition of the full three-year term of revocation and shall also constitute contempt of court.

(2) Suspension, revocation, or cancellation that results from such a violation shall not be subject to appeal.

(3) The restricted driving privileges for this Section shall be allowed to a person only once. (Added by Acts 1972, No. 697, § 1. Amended by Acts 1982, No. 555, § 1; Acts 1983, No. 621, § 1; Acts 1990, No. 933, § 1.)

§ 1478. Appeals.

An appeal may be taken from any final order entered under the provisions of this Chapter by petition to the district court of the parish in which the person named in the abstract resides. Appeal from the decision of the district court may be taken to any court of competent appellate jurisdiction. (Added by Acts 1972, No. 697, § 1. Amended by Acts 1982, No. 555, § 1.)
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CIVIL PROCEDURE

• Appeals

•• General Overview. — An action under La. Rev. Stat. Ann. § 32:1472 was a civil proceeding, and, pursuant to La. Rev. Stat. Ann. § 32:1478, La. Code Civ. Proc. Ann. art. 2123 applied, so a driver was improperly denied a suspensive appeal. State v. Free, 321 So. 2d 50, 1975 La. App. LEXIS 4327 (Oct. 8, 1975), writ of certiorari denied by 325 So. 2d 272, 1976 La. LEXIS 5158 (La. 1976).

§ 1479. Prohibition.

No license to operate motor vehicles in this state shall be issued to a habitual offender, nor shall a nonresident habitual offender operate a motor vehicle in this state until all of the following requirements have been complied with:

(1) A period of three years has elapsed since the date of the order finding such person to be a habitual offender.

(2) Financial responsibility requirements are met.

(3) If after the lapse of the three-year period provided above, the department determines that the person has faithfully complied with the order declaring him to be a habitual offender, the department shall restore to such person the privilege to operate a motor vehicle in this state, upon the payment of a one hundred dollar reinstatement fee. (Added by Acts 1972, No. 697, § 1. Amended by Acts 1979, No. 220, § 1; Acts 1979, No. 347, § 1; Acts 1982, No. 555, § 1; Acts 1990, No. 933, § 1.)
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TRANSPORTATION LAW

• Private Vehicles

•• Operator Licenses

••• General Overview. — The 1982 amendment to the suspension provision of La. Rev. Stat. Ann. § 32:1479 is not retroactive. State v. Gill, 488 So. 2d 765, 1986 La. App. LEXIS 6918 (May 14, 1986), writ of certiorari denied by 491 So. 2d 18, 1986 La. LEXIS 6800 (La. 1986).

By pleading guilty, the habitual offender waived any due process argument or defense that he otherwise had to the charge of driving under revocation; therefore, the trial court erred in restoring his driving privileges. Boudreaux v. State, Dep’t of Public Safety, 479 So. 2d 416, 1985 La. App. LEXIS 10316 (Nov. 19, 1985).

Trial court erred in upholding agency decision not to restore plaintiff’s driving privileges because plaintiff, as a habitual offender, met the qualifications of the statute as it was amended. Hall v. State, 474 So. 2d 540, 1985 La. App. LEXIS 10162 (Aug. 22, 1985).

La. Rev. Stat. Ann. § 32:1479 precluded a driver, whose license had been revoked due to the fact that he had been adjudged an habitual offender, from receiving a restricted driver’s license within the five year period prescribed. Barron v. State, Dep’t of Public Safety License Control etc., 397 So. 2d 29, 1981 La. App. LEXIS 3807 (Mar. 23, 1981), writ of certiorari denied by 401 So. 2d 1188, 1981 La. LEXIS 8463 (La. 1981).

Courts played their customary role of providing limited relief in hardship cases to an offshore diesel mechanic required him to respond at any hour to emergency calls who was a habitual offender under the Motor Vehicle Habitual Offender law, La. Rev. Stat. Ann. §§ 32:1471- 13:1481 and had a five-year license revocation; the district court restoration of limited driving privileges enabled the mechanic to fulfill his employment obligations. Smith v. State, 366 So. 2d 1318, 1978 La. LEXIS 5583 (Dec. 15, 1978).

La. Rev. Stat. Ann. § 32:1479 means that an habitual offender is prohibited from operating a motor vehicle on the highways of the state for five years from the habitual offender finding; only after five years and upon meeting financial responsibility requirements, a person so adjudged may petition the court for the restoration of the privilege to operate a motor vehicle, and such restoration may be given, in the court’s discretion, for good cause shown upon the terms and conditions prescribed by the court. Smith v. State (Dep’t of Public Safety), 358 So. 2d 996, 1978 La. App. LEXIS 3733 (Apr. 11, 1978), reversed by 366 So. 2d 1318, 1978 La. LEXIS 5583 (La. 1978).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Retroactive Application of the Louisiana Products Liability Act: A Civilian Analysis. 49 La. L. Rev. 939 (March, 1989).

Comment: The Conditional Sale in Louisiana Jurisprudence: Anatomy of a Synecdoche. 54 La. L. Rev. 359 (November, 1993).

§ 1480. [Repealed.]

Repealed by Acts 1990, No. 933, § 2.

§ 1481. [Repealed.]

Repealed by Acts 1990, No. 933, § 2.

CHAPTER 12. HAZARDOUS MATERIALS TRANSPORTATION AND MOTOR CARRIER SAFETY.

Section

1501. Declaration of policy.

1502. Definitions.

1503. General provisions; carrier liability insurance; carrier placards.

1504. Powers of the secretary.

1505. Authority of officers, employees, and agents.

1506. Alternate means of compliance.

1507. Special permits and exemptions.

1508. Declaration and marking of unsafe vehicles and containers.

1509. Shipping documents.

1510. Reporting of incidents, accidents, and cleanups.

1511. Illegal discharge of hazardous materials.

1512. Civil penalties; assessment.

1513. Civil penalties; recovery.

1513.1. Immunity from civil liability; limitations.

1514. Criminal penalties.

1515. Injunctions.

1516. Driver qualifications.

1517. Personnel and expenses.

1518. Reckless handling of hazardous material.

1519. Reimbursement of remedial costs.

1520. Careless handling of hazardous material.

1521. Restrictions on transportation of hazardous materials.

1522. Hazardous Materials Emergency Response Fund.

1523. For-hire carriers of passengers; definitions; driving time; rules and regulations.

1524. For-hire carriers transporting railroad employees; definitions; driving time; rules and regulations.

1525. Motor carrier violations; enforcement procedure; payment and collection of penalties; administrative review; driver’s license suspensions.

1526. Unified Carrier Registration Agreement; enforcement; disposition of money collected; Unified Carrier Registration Agreement Fund.

§ 1501. Declaration of policy.

It is hereby declared to be the policy of this state:

(1) That hazardous materials are essential for various industrial, commercial, and other purposes, that their transportation is a necessary incident to their use, and that the transportation is required for the economic prosperity of the people of the state of Louisiana.

(2) That the offering or accepting for transportation, loading or unloading, or transporting, handling, and movement of hazardous materials, because of their capacity for injury to human health, the environment, or property, poses a substantial danger to the health and safety of the citizens of this state unless such materials are loaded and transported in a safe and prudent manner.

(3) That all carrier transportation, including offering and accepting for transportation, loading or unloading, or transportation of hazardous materials, freight, or passengers, should comply with minimum state standards of safe operation, manufacture, and maintenance due to the size and momentum of the transport vehicles involved, the adverse impact on economic welfare posed to the citizens of this state when these transport vehicles are involved in accidents, the threat to public safety caused by these accidents, and the huge volume of shipments in which carriers are involved.

(4) That the offering or accepting for transportation, loading or unloading, or transporting of hazardous materials, freight, and passengers in accordance with minimum state standards of safety is the responsibility of the state. (Added by Acts 1979, No. 83, § 1. Amended by Acts 1980, No. 603, § 1, eff. July 23, 1980; Acts 1985, No. 113, § 1, eff. June 29, 1985; Acts 1992, No. 340, § 1.)

CROSS REFERENCES

Louisiana Law. — Contingency plan provisions, see La. R.S. 30:2460.

Secretary of Department of Public Safety and Corrections to notify, see La. R.S. 32:1700.

ADMINISTRATIVE LAW & DECISIONS

Administrative Code. — Motor Carrier Safety and Hazardous Materials > Applicability of Regulations. LAC 33::V.10305.

Motor Carrier Safety and Hazardous Materials > Assessment of Civil Penalties. LAC 33::V.10307.

Motor Carrier Safety and Hazardous Materials > Federal—Motor Carrier Safety and Hazardous Materials. LAC 33::V.10303.

Attorney General. — Calcasieu Parish has limited authority to enact ordinances regulating industrial waste not classified as hazardous or non-hazardous oilfield waste. R.S. 33:1236; 30:1136(C); 30:1144; 30:4(C)(16); 30:4(I); 30:4.1; 33:1236.6 and 32:1501 et seq., OPINION No. 85-495, La. Atty. Gen. Op. No. 1985-495; 1985 La. AG LEXIS 472.

La. Const. Art. VI, Section 5(E) and (F); La. Const. Art. VI Sections 7 and 17; R.S. 30:1031 Section 1134(A); R.S. 33:1236 (31); R.S. 32:1501, OPINION No. 87-305, La. Atty. Gen. Op. No. 1987-305; 1987 La. AG LEXIS 364.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: The Evolution of Environmental Law in Louisiana. 52 La. L. Rev. 907 (March, 1992).

Article: Enforcing Environmental Standards Under State Law: The Louisiana Environmental Quality Act. 57 La. L. Rev. 497 (Winter, 1997).

§ 1502. Definitions.

For all purposes of this Chapter and regulations applicable thereto, the terms defined in this Section shall have the following meanings unless the context or use clearly indicates otherwise:

(1) “Carrier” means any person who transports in a transport vehicle hazardous materials, freight or passengers subject to this Chapter and includes a common, contract, or private carrier.

(2) “Common carrier” means any carrier other than a contract carrier or private carrier.

(3) “Contract carrier” means a for-hire carrier who transports hazardous materials, freight, or passengers tendered exclusively by shippers under special contract and whose services are not available to the public.

(4) “Department” means the Department of Public Safety and Corrections.

(5) (a) “Hazardous materials” means any gaseous, liquid, or solid material which because of its quantity, concentration, or physical, chemical, or biological composition poses a substantial present or potential hazard to human health, the environment, or property when transported in commerce, or which material is identified or designated as being hazardous by rules and regulations adopted and promulgated by the secretary of the Department of Public Safety and Corrections pursuant to the Louisiana Administrative Procedure Act. The secretary, in finding that a material is hazardous, shall consider the following factors with respect to each material:

(i) Actual or relative potential for harm to human health, the environment, or property when transported in commerce.

(ii) Scientific evidence of its potential for harm based upon quantity, concentration, or chemical or biological composition.

(iii) State of current scientific knowledge regarding the material.

(iv) Its history and current pattern of harm.

(v) Actual or potential volatility when combined with other common substances likely to be encountered during transportation in commerce.

(vi) Actual or relative potential for harm to human health if allowed to escape its containment.

(b) The rules and regulations adopted by the secretary of the Department of Public Safety and Corrections shall be consistent with the Code of Federal Regulations Title 49. “Explosives” as defined and regulated by R.S. 40:1471.1 through 1471.22 shall be considered to be hazardous material subject to regulation by this Chapter.

(6) “Person” means a natural person, firm, association, partnership, co-partnership, joint venture, corporation, or other legal entity.

(7) “Private carrier” means a carrier who transports hazardous materials, freight, or passengers for its use or for other purpose without reward or compensation.

(8) “Transport vehicle” means a motor vehicle, rail freight car, freight container, cargo tank, portable tank, aircraft, or vessel used to transport hazardous materials, freight, or passengers.

(9) “Hazardous waste” shall be defined as provided in R.S. 30:2173.

(10) “Freight” means anything that is loaded for transportation.

(11) “Secretary” means the secretary of the Department of Public Safety and Corrections or his designee. (Added by Acts 1979, No. 83, § 1. Amended by Acts 1980, No. 603, § 1, eff. July 23, 1980; Acts 1981, No. 262, § 1; Acts 1984, No. 412, § 1; Acts 1985, No. 113, § 1, eff. June 29, 1985; Acts 1985, No. 549, § 1, eff. July 12, 1985; Acts 1987, No. 845, § 1.)

CROSS REFERENCES

Louisiana Law. — Reckless handling of hazardous material, see La. R.S. 32:1518.

§ 1503. General provisions; carrier liability insurance; carrier placards.

A. This Chapter implements and is supplementary to the Louisiana motor vehicle laws.

B. Whenever in this Chapter or regulations issued pursuant thereto a reference is made to another law or regulation, the reference also applies to any amendment of the referenced law or regulation.

C. Each carrier, other than a rail carrier, which transports hazardous materials or hazardous waste in any vehicle, and each carrier, other than a rail carrier, which transports freight in a vehicle with a gross vehicle weight rating of twenty-four thousand pounds or more shall acquire a minimum continuous coverage of three hundred thousand dollars public liability and two hundred thousand dollars property damage insurance for each unit regulated by this Chapter. The financial responsibility required may be established by any one or a combination of the following:

(1) Evidence of liability insurance.

(2) Self-insurance, but the level of self-insurance may not be less than twenty percent of equity.

(3) Other evidence of financial responsibility acceptable to the secretary.

D. Each carrier transporting hazardous materials shall indicate the proper hazard class by placing a placard stating such class on all four sides of each vehicle as required by the rules and regulations promulgated by the secretary. (Added by Acts 1979, No. 83, § 1. Amended by Acts 1980, No. 603, § 1, eff. July 23, 1980; Acts 1982, No. 326, § 1; Acts 1987, No. 845, § 1; Acts 1990, No. 922, § 1; Acts 1992, No. 567, § 1.)

§ 1504. Powers of the secretary.

A. The secretary of the department may adopt and promulgate any rules and regulations necessary to carry out the provisions of this Chapter. The secretary shall adopt and promulgate all such rules and regulations in accordance with the Administrative Procedure Act, Chapter 13 of Title 49 of the Louisiana Revised Statutes of 1950. Oversight review shall be conducted by the Joint Legislative Committee on Transportation, Highways, and Public Works. All rules and regulations adopted by the secretary shall be compatible with this Chapter and the regulations of the United States Department of Transportation contained in Title 49 and Title 46 of the Code of Federal Regulations relative to the transportation of hazardous materials, freight, or passengers.

B. The secretary may conduct investigations; make reports; issue subpoenas; conduct hearings; require the production of relevant documents, records, and property; take depositions; and conduct, directly or indirectly, research, development, demonstration, or training activities.

C. The secretary shall provide for the periodic inspection of rail cars transporting hazardous material prior to the departure of those rail cars from a railroad switching yard located outside of the property boundaries of chemical manufacturing or processing plants. (Added by Acts 1979, No. 83, § 1. Amended by Acts 1980, No. 603, § 1, eff. July 23, 1980; Acts 1987, No. 845, § 1; Acts 1997, No. 529, § 1.)

CROSS REFERENCES

Louisiana Law. — Witness fees for law enforcement officers, fire service persons, and representatives of governmental traffic engineering departments, see La. R.S. 13:3662.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developements in the Law, 1983-84: A Faculty Symposium: Legislation — Procedure and Interpretation. 45 La. L. Rev. 341 (November, 1984).

§ 1505. Authority of officers, employees, and agents.

A. The secretary may authorize any officer, employee, or agent of the department to:

(1) Enter, inspect, and examine at reasonable times and in a reasonable manner the property or records of any person or carrier, to the extent those records or properties relate to this Chapter and the transportation of hazardous materials, freight, or passengers; and

(2) Stop and inspect any transport vehicle or part thereof for any violation of this Chapter or any regulation issued pursuant thereto.

B. Upon request of the owner or operator, the officer, employee, or agent shall display proper credentials issued under this Chapter. (Added by Acts 1979, No. 83, § 1. Acts 1985, No. 113, § 1, eff. June 29, 1985; Acts 1987, No. 845, § 1; Acts 1990, No. 935, § 1.)

CROSS REFERENCES

Louisiana Law. — For-hire carriers of passengers; definitions; driving time; rules and regulations, see La. R.S. 32:1523.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Re: Enforcement of R.S. 32:1505, et seq., Opinion No. 84-379, La. Atty. Gen. Op. No. 1984-379; 1984 La. AG LEXIS 401.

§ 1506. Alternate means of compliance.

A. Upon a finding by the secretary that an alternate means of compliance with this Chapter or any regulation issued pursuant thereto provides protection to the public equal to or greater than that which would be derived from compliance with the Chapter or regulation, the secretary may authorize in writing the use of that alternate method.

B. The carrier shall carry a copy of the authorization in or on each transport vehicle to which it applies.

C. The secretary shall not issue an authorization for any interstate transportation or for any transportation for which a special permit has been issued by the United States Department of Transportation. (Added by Acts 1979, No. 83, § 1.)

§ 1507. Special permits and exemptions.

A. The secretary shall exempt any carrier from compliance with this Chapter or any regulation issued pursuant thereto if that exemption is identical to an exemption or special permit issued by the United States Department of Transportation. However, the secretary shall enforce the exemption or special permit if it pertains to transportation subject to this Chapter.

B. The number of each exemption granted shall be conspicuously marked on the vehicle to which it applied. (Added by Acts 1979, No. 83, § 1.)

§ 1508. Declaration and marking of unsafe vehicles and containers.

A. An officer, employee, or agent of the department may declare and mark any transport vehicle or container as out-of-service if its condition, filling, equipment, or protective devices would be hazardous to life or property during the transportation of hazardous material, freight or passengers.

B. No person shall operate, authorize, or require the operation of any vehicle or container that has been marked out-of-service until all required corrections have been made.

C. No person shall remove an out-of-service marking from a transport vehicle or container unless all required corrections have been made and the vehicle or container has been inspected and approved by an officer, employee, or agent of the department. (Added by Acts 1979, No. 83, § 1. Acts 1985, No. 113, § 1, eff. June 29, 1985.)

§ 1509. Shipping documents.

A. (1) No carrier shall transport any hazardous material unless shipping documents describing the lading are provided to the operator of the vehicle prior to departure and shall be carried in the vehicle or combination of vehicles.

(2) The description of lading shall include at least the shipping name, classification, and weight or volume of the material.

(3) The carrier shall make each shipping document available for inspection whenever requested by an officer, employee, or agent of the department.

B. If the tractor of a tractor-trailer combination is detached from the trailer, a copy of the shipping documents must be placed in a holder by the left front of the trailer. (Added by Acts 1979, No. 83, § 1. Acts 1984, No. 413, § 1; Acts 1985, No. 113, § 1, eff. June 29, 1985.)

§ 1510. Reporting of incidents, accidents, and cleanups.

A. Each person involved in an incident, accident, or the cleanup of an incident or accident during the transportation, loading, unloading, or related storage in any place of a hazardous material subject to this Chapter shall report immediately by telephone to the department if that incident, accident, or cleanup of an incident or accident involves:

(1) A fatality due to fire, explosion, or exposure to any hazardous material.

(2) The hospitalization of any person due to fire, explosion, or exposure to any hazardous material.

(3) (a) A continuing danger to life, health, or property at the place of the incident or accident under any of the following circumstances:

(i) The incident or accident results in the release of a hazardous material, as defined in Title 49 of the Code of Federal Regulations.

(ii) As a result of the incident or accident, a bulk package of a regulated hazardous material as defined in Title 49 of the Code of Federal Regulations, comes to rest at an angle forty-five degrees or more from the upright position.

(iii) It is deemed necessary to transfer a hazardous material, as defined in Title 49 of the Code of Federal Regulations, from one bulk package to another bulk package on a public highway or within five hundred feet of an inhabited building.

(b) Vehicles suffering mechanical failures completely unrelated to the transportation container or the material contained therein, shall not be required to notify under this Paragraph.

(4) An estimated property damage of more than ten thousand dollars.

B. A written report shall be submitted to the department on an approved form. Each report submitted shall contain the time and date of the incident or accident, a description of any injuries to persons or property, any continuing danger to life at the place of the accident or incident, the identity and classification of the material, and any other pertinent details.

C. In the case of an incident or accident involving hazardous materials which is not subject to this Chapter but which is subject to Title 49 and Title 46 of the Code of Federal Regulations, the carrier shall send a copy of the report filed with the United States Department of Transportation to the department.

D. The secretary shall adopt and promulgate rules and regulations in accordance with the Administrative Procedure Act to coordinate the implementation of a transportation emergency response system.

E. (1) Notwithstanding any other provision of law to the contrary, the provisions of this Section shall not apply to any incidents, accidents, or cleanup of incidents or accidents that occur within a facility that is subject to the release reporting requirements of R.S. 30:2373(B) and is engaged in activities defined or classified under one or more of the following subsectors, industry groups, or industries of the 1997 North American Industry Classification System (NAICS):

(a) 211 (oil and gas extraction).

(b) 22111 (electric power generation).

(c) 3221 (pulp, paper, and paperboard mills).

(d) 324 (petroleum and coal products manufacturing).

(e) 325 (chemical manufacturing).

(f) 326 (plastics and rubber products manufacturing).

(g) 331 (primary metal manufacturing).

(h) 4953 (refuse systems).

(i) 4212 (local trucking without storage).

(j) 4789 (trucking without storage).

(2) Notwithstanding the provisions of Paragraph (1) of this Subsection, this Section shall apply to any carrier involved in any incident, accident, or cleanup of an incident or accident which occurs outside the perimeter of any facility exempted from this Section pursuant to Paragraph (1) of this Subsection.

(3) The secretary may develop rules and regulations to implement and clarify the reporting requirements of this Subsection and to address any changes in federal law, rules, or regulations. (Added by Acts 1979, No. 83, § 1. Amended by Acts 1980, No. 603, § 1, eff. July 23, 1980; Acts 1984, No. 327, § 1; Acts 1985, No. 497, § 1, eff. July 12, 1985; Acts 1999, No. 355, § 2, eff. June 16, 1999; Acts 2004, No. 107, § 1, eff. Aug. 15, 2004.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted ‘Administrative Procedure Act’ for ‘Administrative Procedures Act.’.

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “five hundred” for “500” in paragraph (A)(3) as enacted by Acts 2004, No. 107, § 1.

2004 Amendments. — Acts 2004, No. 107, § 1, effective August 15, 2004, added (A)(3)(a)(i)-(iii) and (A)(3)(b) and redesignated former (A)(3) as (A)(3)(a); and inserted “under any of the following circumstances” at the end of present (A)(3)(a).

1999 Amendments. — Acts 1999, No. 355, § 2, effective June 16, 1999, added (E).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Departments: Recent Developments: Environmental Law. 47 La. Bar Jnl. 240 (October, 1999).

Article: Enforcing Environmental Standards Under State Law: The Louisiana Environmental Quality Act. 57 La. L. Rev. 497 (Winter, 1997).

§ 1511. Illegal discharge of hazardous materials.

No person shall intentionally discharge or cause to be discharged the contents of any transport vehicle containing hazardous material between the points of origin and the points of billed destination, except as authorized by representatives of the Department of Public Safety or the Department of Natural Resources. (Added by Acts 1981, No. 180, § 1, eff. July 10, 1981.)

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1981-1982: A Symposium: Environmental Law. 43 La. L. Rev. 403 (November, 1982).

§ 1512. Civil penalties; assessment.

A. Any person who is determined by the secretary, after reasonable notice and opportunity for a fair and impartial hearing held in accordance with the Administrative Procedure Act, to have committed an act that is a violation of this Chapter or any regulation issued thereunder, is subject to a civil penalty of not more than twenty-five thousand dollars. If the violation is a continuing one, each day of violation shall constitute a separate offense.

B. In determining the amount of the penalty, the secretary shall take into account the nature, circumstances, extent, and gravity of the violation; the degree of culpability of the person charged; the person’s history of previous offenses and ability to pay; the effect of the penalty on the person’s ability to continue to operate; and any other matters that justice requires.

C. The secretary shall assess the amount of any civil penalty by a written notice to the violator.

D. Before referral under Section 1513, the secretary may compromise any civil penalty. (Added by Acts 1979, No. 83, § 1. Amended by Acts 1980, No. 603, § 1, eff. July 23, 1980; Acts 1982, No. 539, § 1.)

CROSS REFERENCES

Louisiana Law. — Reckless handling of hazardous material, see La. R.S. 32:1518.

Careless handling of hazardous material, see La. R.S. 32:1520.

Hazardous Materials Emergency Response Fund, see La. R.S. 32:1522.

§ 1513. Civil penalties; recovery.

A. Repealed by Acts 2006, No. 841, § 2, effective January 1, 2007.

B. The amount of any civil penalty compromised or collected by court action may be deducted from any amount owed to the state by the person charged.

C. All civil penalties collected pursuant to this Chapter shall be paid into the state treasury and, in accordance with Article VII, Section 9 of the Constitution of Louisiana, shall be credited to the Bond Security and Redemption Fund. (Added by Acts 1979, No. 83, § 1; Amended by Acts 1984, No. 416, § 1; Acts 1985, No. 113, § 1, eff. June 29, 1985; Acts 1992, No. 984, § 10; Acts 1999, No. 620, § 1, eff. Aug. 15, 1999; Acts 2006, No. 841, § 2, eff. Jan. 1, 2007.)

2006 Amendments. — Acts 2006, No. 841, § 2, effective January 1, 2007, deleted (A).

1999 Amendments. — Acts 1999, No. 620, § 1, effective August 15, 1999, rewrote (A) which read: “The secretary shall notify any person found in violation of this Chapter of the penalty levied after due process either by mail or in person. Upon passage of thirty days without receipt of the fine, the secretary may order the removal of the offending vehicle’s license tag if the registration is from Louisiana. For vehicles not registered within the state, any vehicle owned by the person or company in violation may be seized. For offenses by the driver or operator, the driver or operator’s license shall be suspended. Upon receipt of the fine, the license tags, vehicle, or driver’s license shall be returned.’.

§ 1513.1. Immunity from civil liability; limitations.

A. A person qualified by training, education, or experience, shall be immune from civil liability for the rendering of care, assistance, or advice, in the area of these qualifications, if responding to an emergency dealing with the prevention or management of an incident resulting from the storage or transportation of hazardous materials at the request of the local civil defense director or his designee, the chief local law enforcement officer in the jurisdiction where the incident occurs or his designee, the state police, or the hazardous waste division’s emergency response section within the Department of Natural Resources.

B. The immunity provided for in Subsections A or D or both of this Section shall not apply to any person who is under a legal duty to respond to the emergency incident, or anyone who receives compensation for responding to the emergency incident other than reimbursement for actual out-of-pocket expenses while rendering assistance or advice.

C. Nothing herein shall be construed to limit or otherwise affect the liability of any person for damages resulting from such person’s gross negligence, or from his reckless, wanton, or intentional misconduct.

D. The immunity provided for in Subsection A of this Section shall also apply to the employer of such person when no compensation except reimbursement of out-of-pocket expenses is received, but nothing herein shall provide immunity from workers’ compensation liability.

E. The immunity provided for in Subsections A or D or both of this Section shall apply only to a situation that occurs outside the physical boundaries of a manufacturing establishment whose primary business is the utilization, handling, and processing of hazardous materials.

F. The immunity provided for in Subsections A or D or both of this Section shall not apply so as to afford any immunity to any common carrier relative to its handling or transporting of hazardous materials or hazardous waste.

G. Any act or omission of any person granted immunity under Subsections A or D or both of this Section shall not be available as a defense to liability by any other person responsible for causing damages in connection with the emergency incident. (Added by Acts 1983, No. 504, § 1.)

§ 1514. Criminal penalties.

A. Any person who violates any provision of this Chapter, or any regulation issued thereunder, shall, upon conviction, be guilty of a misdemeanor and be fined not more than one thousand dollars per day of violation or imprisoned for not more than one year, or both.

B. Any person who willfully violates any provision of this Chapter shall, upon conviction, be guilty of a felony and be fined not less than five thousand dollars nor more than ten thousand dollars per day of violation, or be imprisoned with or without hard labor for not less than five years nor more than ten years, or both. (Added by Acts 1979, No. 83, § 1. Amended by Acts 1980, No. 603, § 1, eff. July 23, 1980; Acts 1982, No. 539, § 1. Acts 1984, No. 826, § 2, eff. July 13, 1984, No. 333, § 1, eff. Jan. 1, 1985.)

CROSS REFERENCES

Louisiana Law. — Reckless handling of hazardous material, see La. R.S. 32:1518.

Careless handling of hazardous material, see La. R.S. 32:1520.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Enforcing Environmental Standards Under State Law: The Louisiana Environmental Quality Act. 57 La. L. Rev. 497 (Winter, 1997).

§ 1515. Injunctions.

A. If the secretary considers that an imminent hazard exists with respect to the transportation of a hazardous material, he may petition the district court in the parish in which the person sought to be enjoined resides or in the parish in which the danger exists for a restraining order to restrain that person from performing any act creating the hazard, or for any other order necessary to eliminate or ameliorate the hazard. Such actions may be taken without the necessity of posting bond, and actions taken by the secretary in good faith shall make him exempt from suit for civil damage.

B. For the purposes of this Section, an “imminent hazard” exists with respect to the transportation of hazardous materials, when the transportation may present an imminent and substantial endangerment to health or the environment. (Added by Acts 1979, No. 83, § 1. Acts 1984, No. 826, § 2, eff. July 13, 1984, No. 333, § 1, eff. Jan. 1, 1985.)

§ 1516. Driver qualifications.

A. The secretary shall adopt and promulgate rules and regulations for the qualifications and licensing of each person driving, piloting, or otherwise in charge of any transport vehicle transporting hazardous material, freight or passengers or any material designated as hazardous waste under regulations issued in this state. Oversight review shall be conducted by the Joint Legislative Committee on Transportation, Highways, and Public Works. The regulations shall cover physical ability, a written examination, and an examination of the skill necessary for the operation or supervision of the transport vehicle.

B. No person having any disorder characterized by a lapse of consciousness or other mental or physical disability affecting the ability to drive or pilot safely shall be granted a license under this Section. The secretary of the Department of Health and Hospitals shall provide a medical evaluation and recommendation as to which disorders are characterized by a lapse of consciousness and which types of mental or physical disability will affect the ability of a person to drive or pilot safely. Based upon these recommendations the secretary shall adopt and promulgate a listing of disorders and disabilities which make a person ineligible to receive a license pursuant to this Section.

C. (1) No person shall operate or take part in operating, or be in physical control of a transport vehicle if he possesses, is under the influence of, or is using, any substance controlled under the Uniform Controlled Dangerous Substance Law (R.S. 40:963), nor may that person do so with any substance which renders him incapable of performing his duties.

(2) No carrier shall knowingly require or permit a person to violate this Section.

(3) The provisions of this Paragraph do not apply to the possession or use of a substance administered to a person by a physician or under the care of a physician when the physician has advised the person that the substance will not affect his ability to operate a transport vehicle.

(4) As used in this Section, “possession” does not include possession of a substance which is manifested and transported as part of a shipment.

D. (1) No person shall:

(a) Consume an intoxicating beverage, regardless of its alcoholic content, or be under the influence of an intoxicating beverage, within four hours of going on duty or operating, or participating in the operation of or having physical control of, a transport vehicle; or

(b) Consume an intoxicating beverage regardless of its alcoholic content, or be under the influence of an intoxicating beverage, while on duty, or operating, or participating in the operation of or in physical control of, a transport vehicle; or

(c) Be on duty or operate a transport vehicle while having in his possession an intoxicating beverage regardless of its alcoholic content. The provisions of this Paragraph do not apply to possession of an intoxicating beverage which is manifested and transported as part of a shipment.

(d) Be on duty, operate, or participate in the operation of a transport vehicle under the influence of alcohol.

(2) No carrier shall require or permit a person to:

(a) Violate any provision of Paragraph (a) of this Subsection; or

(b) Be on duty or operate a transport vehicle if, by the person’s general appearance or conduct or by other substantiating evidence, the person appears to have consumed an intoxicating beverage within the preceding four hours or have alcohol in his system.

E. (1) With a reasonable suspicion, any officer of the office of state police may require anyone operating or participating in the operation of a transport vehicle to take a chemical test or tests of his blood, breath, or urine to determine the alcohol content and/or content in his system of any Schedule I, II, III, IV, and V drugs, as defined in R.S. 40:964.

(2) Pursuant to rules and regulations promulgated by the Deputy Secretary of Public Safety refusal to submit to the chemical test may result in the loss for one year of the individual’s privileges to operate a transport vehicle. (Added by Acts 1979, No. 83, § 1. Amended by Acts 1980, No. 603, § 1, eff. July 23, 1980; Acts 1984, No. 333, § 1, eff. Jan. 1, 1985; Acts 1985, No. 113, § 1, eff. June 29, 1985; Acts 1985, No. 497, § 1, eff. July 12, 1985.)

§ 1517. Personnel and expenses.

A. The secretary shall employ such persons as he considers qualified, consistent with applicable civil service regulations, to carry out the provisions of this Chapter.

B. The secretary may incur such expenses as may be required to carry out the provisions of this Chapter. (Added by Acts 1979, No. 83, § 1.)

§ 1518. Reckless handling of hazardous material.

A. No person shall offer or accept for transportation, load or unload, or transport a hazardous waste or hazardous material as defined in R.S. 32:1502, in a criminally negligent or reckless manner that could endanger human life or health.

B. Any person who willfully violates this Section shall, upon conviction, be guilty of a felony and be fined or imprisoned in accordance with R.S. 32:1514(B) or may be subject to a civil penalty in accordance with R.S. 32:1512(A).

C. (1) The department may revoke the “H”- hazardous materials endorsement issued pursuant to the provisions of R.S. 32:408(B)(3)(d) or the “X”- combination tank vehicle and hazardous materials endorsement issued pursuant to the provisions of R.S. 32:408(B)(3)(e), or both, on the commercial driver’s license of any person upon a final judgment of conviction or assessment of a civil penalty for a second or subsequent violation of this Section, if the material transported when the violation occurred met the definition of a hazardous material, as defined by R.S. 30:2363(7).

(2) The department may consider any prior final judgment of conviction or assessment of a civil penalty under this Section to determine whether or not to revoke an “H” or “X” endorsement on a commercial driver’s license. (Added by Acts 1982, No. 327, § 1; Amended by Acts 1985, No. 497, § 1, eff. July 12, 1985; Acts 1992, No. 270, § 1; Acts 2010, No. 653, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 653 substituted “in a criminally negligent or reckless manner that could endanger” for “in a manner that endangers or could endanger” in (A); and added (C).

CROSS REFERENCES

Louisiana Law. — Hazardous Materials Emergency Response Fund, see La. R.S. 32:1522.
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GOVERNMENTS

• Legislation

•• Overbreadth. — La. Rev. Stat. Ann. § 32:1518 provides both fair notice to an accused of what conduct is forbidden and a sufficient standard for the trier of fact to determine guilt or innocence. State v. Robertson, 464 So. 2d 760, 1984 La. App. LEXIS 10320 (Dec. 28, 1984), writ of certiorari denied by 467 So. 2d 534, 1985 La. LEXIS 8568 (La. 1985).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Punitive Damages Symposium: Punitive Damages and the Louisiana Constitution: Don’t Leave Home Without It. 56 La. L. Rev. 743 (Summer, 1996).

§ 1519. Reimbursement of remedial costs.

A. Any person who has transported a hazardous material as defined in this Chapter, a hazardous substance as defined in R.S. 30:2272(4), or a hazardous waste as defined in R.S. 30:2173 shall be liable to the state for undertaking remedial action or for all costs of remedial actions taken in cleaning up any discharge or disposal at a pollution source or facility if it can be shown that the hazardous material, hazardous substance or hazardous waste was discharged or disposed of directly by the transporter and the transporter directly caused the discharge or disposal for which remedial action must be undertaken.

B. (1) The secretary may order any transporter causing a discharge or disposal of a hazardous material, hazardous substance, or hazardous waste at a pollution source or facility to take any remedial actions necessary to contain, abate, cleanup, restore, or remove the discharge or disposal.

(2) When the secretary must file suit against a transporter to recover remedial costs or to obtain remedial action, the court shall also award to the state a penalty of twenty-five percent of the amount determined to be remedial costs.

C. (1) When the secretary orders one transporter to undertake remedial action and other transporters or persons have caused or contributed to the discharge or disposal, the transporter undertaking remedial action may sue for reimbursement from any other transporter or person for the costs of remedial actions attributable to that transporter or person.

(2) When the remedial action is undertaken voluntarily, in accordance with an agreement entered into with the secretary, the person undertaking such remedial action may sue other responsible parties and may recover twice their share of the remedial costs.

(3) Prior to the filing of any suit by a person undertaking remedial action, a written demand must be made on the person from whom remedial costs are being demanded.

D. As used in this Section, the following terms shall have the following meanings:

(1) “Discharge” means:

(a) The placing, releasing, spilling, percolating, draining, pumping, leaking, seeping, emitting or other escaping of pollutants into the air, waters, subsurface water, or the ground as the result of a prior act or omission; or

(b) The placing of pollutants into pits, drums, barrels, or similar containers under conditions and circumstances that leaking, seeping, draining, or escaping of the pollutants can be reasonably anticipated.

(2) “Disposal” means the discharge, deposit, injection, dumping, spilling, leaking, or placing of any hazardous waste into or on any land or water so that such waste, or any constituent thereof, may enter the environment or be emitted into the air or discharged into any waters, including ground waters.

(3) “Facility” means a pollution source or any public or private property or facility where an activity is conducted which is required to be regulated under this Chapter and which does or has the potential to do any of the following:

(a) Emit air contaminants into the atmosphere.

(b) Discharge pollutant into waters of the state.

(c) Use or control radioactive materials and waste.

(d) Transport, process, or dispose of solid wastes.

(e) Generate, transport, treat, store or dispose of hazardous wastes.

(4) “Pollution source” means the immediate site or location of a discharge or potential discharge, including such surrounding property necessary to secure or quarantine the area from access by the general public.

(5) “Remedial cost” means, after the discharge or disposal of a hazardous substance, the cost of:

(a) Removing, confining, or storing any hazardous substance;

(b) Constructing barriers, securing the site, encapsulating in clay or other impermeable material;

(c) Cleaning up a contamination, recycling, or reuse of a hazardous substance;

(d) Diversion, destruction, or segregation of reactive or other wastes;

(e) Dredging or excavating a site;

(f) Repairing or replacing leaking containers;

(g) Collection of leachate and runoff;

(h) Onsite treatment or incineration of a substance;

(i) Provision of alternative water supplies;

(j) Monitoring, testing, or analyzing;

(k) Employing legal, engineering, chemical, biological, architectural, or other professional consultants or personnel;

(l) Investigation, initiation, or prosecution of lawsuits to final judgment;

(m) Transporting and disposing of waste from the site;

(n) Or any other action the secretary deems necessary to restore the site or remove the hazardous substance. (Acts 1984, No. 791, § 2.)

CROSS REFERENCES

Louisiana Law. — Hazardous Materials Emergency Response Fund, see La. R.S. 32:1522.

§ 1520. Careless handling of hazardous material.

A. Any person who offers or accepts for transportation, loads or unloads, or transports a hazardous material or a hazardous waste in a careless or imprudent manner without regard for the hazards of the material or the circumstances of such actions shall be guilty of careless handling.

B. Any person who violates this Section shall, upon conviction, be guilty of a misdemeanor and be fined or imprisoned in accordance with R.S. 32:1514(A) or may be civilly penalized in accordance with R.S. 32:1512(A). (Acts 1984, No. 327, § 2; Acts 1992, No. 269, § 1.)

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Punitive Damages Symposium: Punitive Damages and the Louisiana Constitution: Don’t Leave Home Without It. 56 La. L. Rev. 743 (Summer, 1996).

§ 1521. Restrictions on transportation of hazardous materials.

A. No carrier shall transport hazardous materials on Louisiana Highway 73 between Interstate 10 and Louisiana Highway 74 and within three hundred yards or less of any building used as a public or private elementary or secondary school, except for carriers making local deliveries on this portion of Highway 73.

B. No carrier shall transport hazardous materials on Louisiana Highway 1 between its intersection with Louisiana Highway 3132 and its intersection with Interstate 220 and within three hundred yards or less of any building used as a public or private elementary or secondary school, except for carriers making local pickups or deliveries, carriers using the route to reach a local pickup or delivery point, or carriers using the route to reach maintenance or service facilities.

C. No carrier shall transport hazardous materials on U.S. Highway 171 between its intersection with Louisiana Highway 3132 and its intersection with U.S. Highway 80 and within three hundred yards or less of any building used as a public or private elementary or secondary school, except for carriers making local pickups or deliveries, carriers using the route to reach a local pickup or delivery point, or carriers using the route to reach maintenance or service facilities.

D. No carrier shall transport hazardous materials on U.S. Highway 71 between its intersection with Interstate 220 and its intersection with Interstate 20 and within three hundred yards or less of any building used as a public or private elementary or secondary school, except for carriers making local pickups or deliveries, carriers using the route to reach a local pickup or delivery point, or carriers using the route to reach maintenance or service facilities.

E. Except for carriers making local pickups or deliveries, carriers using the route to reach a local pickup or delivery point, or carriers traveling to or from their terminal facilities, or carriers using the route to reach maintenance or service facilities within the boundaries of the parish, no carrier shall transport hazardous materials in the parishes of Caddo or Bossier, except on the following routes:

(1) Interstate 20 between the Texas-Louisiana state boundary and the Caddo-Bossier parish boundary.

(2) Interstate 220 between its intersection with Interstate 20 and the Caddo-Bossier parish boundary.

(3) Interstate 49 between the Caddo-DeSoto parish boundary and its intersection with Interstate 20.

(4) Louisiana Highway 1 between the Caddo-Red River parish boundary and its intersection with Louisiana Highway 3132.

(5) Louisiana Highway 1 between its intersection with Interstate 220 and the Louisiana-Arkansas state boundary.

(6) U.S. Highway 171 between the Caddo-DeSoto parish boundary and its intersection with Louisiana Highway 3132.

(7) Louisiana Highway 2 between its intersection with Louisiana Highway 1 and the Caddo-Bossier parish boundary.

(8) U.S. Highway 79 between the Louisiana-Texas state boundary and its intersection with Interstate 20.

(9) U.S. Highway 71 between its intersection with Interstate 220 and the Louisiana-Arkansas state boundary.

(10) U.S. Highway 80 from the Louisiana-Texas state boundary to Greenwood, Louisiana.

(11) Louisiana Highway 3132.

(12) Louisiana Highway 526.

F. No carrier shall transport hazardous materials on any route in the parishes of Caddo or Bossier within three hundred yards or less of any building used as a public or private elementary or secondary school, except for carriers making local pickups or deliveries, carriers using the route to reach a local pickup or delivery point, or carriers using the route to reach maintenance or service facilities within the boundaries of the parishes.

G. Except for carriers making local pickups and deliveries, carriers using the route to reach a local pickup or delivery point, or carriers using the route to reach maintenance or service facilities, no carriers shall transport hazardous materials in the parishes of Caddo and Bossier, except on the following routes:

(1) Interstate 20 between the Bossier-Caddo parish boundary and the Bossier-Webster parish boundary.

(2) Interstate 220 between the Bossier-Caddo parish boundary and its intersection with Interstate 20.

(3) U.S. Highway 71 between the Bossier-Red River parish boundary and its intersection with Interstate 20.

(4) Louisiana Highway 3105 (Airline Drive) between the Louisiana-Arkansas state boundary and its intersection with U.S. Highway 71.

(5) Louisiana Highway 3 (Benton Road) between the Louisiana-Arkansas state boundary and its intersection with Interstate 20.

(6) Louisiana Highway 2 between the Bossier-Caddo parish boundary and the Bossier-Webster parish boundary.

(7) Louisiana Highway 511 (Jimmie Davis Highway) between its intersection with U.S. Highway 71 and its intersection with Louisiana Highway 3132.

H. (1) Whoever violates the provisions of Subsection A of this Section shall be fined not more than two hundred dollars, or imprisoned for not more than ninety days, or both.

(2) On a second or subsequent violation, the offender shall be fined not less than twenty-five nor more than five hundred dollars, or imprisoned for not less than ten days nor more than six months, or both.

I. (1) Whoever violates the provisions of Subsection B, C, D, E, F, or G of this Section shall be fined not more than one thousand dollars, or imprisoned for not more than ninety days, or both.

(2) On a second or subsequent violation, the offender shall be fined not less than five hundred dollars nor more than three thousand dollars, or imprisoned for not less than thirty days nor more than six months, or both. (Added by Acts 1979, No. 83, § 1. Amended by Acts 1980, No. 603, § 1, eff. July 23, 1980; Acts 1982, No. 539, § 1; Acts 1999, No. 829, § 1; Acts 2001, No. 618, § 1.)

2001 Amendments. — Acts 2001, No. 618, § 1, effective August 15, 2001, added (E)(11) and (E)(12).

1999 Amendments. — Acts 1999, No. 829, § 1, effective August 15, 1999, added (B) through (G), redesignated former (B) as (H), and added (I).

§ 1522. Hazardous Materials Emergency Response Fund.

A. Subject to the exceptions contained in Article VII, Section 9 of the Constitution of Louisiana, all monies collected under R.S. 32:1512, 1518, 1519, and 1520 shall be paid into the state treasury and shall be credited to the Bond Security and Redemption Fund. Out of the funds remaining in the Bond Security and Redemption Fund, after a sufficient amount is allocated from that fund to pay all obligations secured by the full faith and credit of the state which become due and payable within a fiscal year, the treasurer shall, prior to placing such remaining funds in the state general fund, pay into a special fund, which is hereby created in the state treasury and designated as the “Hazardous Materials Emergency Response Fund”, hereinafter referred to as the fund, an amount equal to all monies collected under R.S. 32:1512, 1518, 1519, and 1520. The amount of money deposited out of the money collected pursuant to R.S. 32:1512, 1518, 1519, and 1520 shall not exceed three hundred fifty thousand dollars annually. Any monies in excess of that amount shall revert to the general fund.

B. Monies in the fund shall be used only to develop those resources within the Department of Public Safety and Corrections, office of state police, transportation and environmental safety section, hazardous materials unit necessary for training, equipment, and support1 state police hazardous materials response unit. (Acts 1999, No. 819, § 1.)

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Departments: Recent Developments: Environmental Law. 47 La Bar Jnl. 240 (October, 1999).



Footnote:

1 As it appears in enrolled bill.



§ 1523. For-hire carriers of passengers; definitions; driving time; rules and regulations.

A. When used in this Section, the following words and phrases shall have the following meanings, unless the context clearly indicates a different meaning:

(1) “Driving time” means all time spent at the driving controls of a commercial for-hire vehicle designed to transport passengers.

(2) “Eight consecutive days” means the period of eight consecutive days beginning on any day at the time designated by the for-hire carrier for a twenty-four-hour period.

(3) “On duty time” means all time from the time a driver begins to work or is required to be in readiness to work until the time the driver is relieved from work and all responsibility for performing work.

(4) “Twenty-four-hour period” means any twenty-four-consecutive-hour period beginning at the time designated by the for-hire carrier for the terminal from which the driver is normally dispatched.

B. The provisions of this Section shall apply only to for-hire carriers designed to transport more than eight passengers, including the driver, on any public highway or road in this state.

C. Drivers of for-hire carriers shall be prohibited from:

(1) Driving a vehicle designed to transport more than eight passengers for more than ten hours without eight consecutive hours off duty.

(2) Driving a for-hire vehicle after the driver has been on duty for fifteen hours without eight consecutive hours off duty.

(3) Driving a for-hire vehicle after the driver has been on duty for a total of seventy consecutive hours within eight consecutive days.

D. For-hire carrier companies shall keep time records, for six months, indicating the time all for-hire drivers report for duty, the time of relief from duty, hours driven, hours on duty, and hours off duty. These records shall be made available to the Department of Public Safety and Corrections, office of state police, for inspection and shall be subject to the provisions of R.S. 32:1505.

E. The Department of Public Safety and Corrections, office of state police, shall adopt rules and regulations in accordance with the Administrative Procedure Act, as are necessary, to implement the provisions of this Section. (Acts 1999, No. 907, § 1, eff. July 2, 1999.)

§ 1524. For-hire carriers transporting railroad employees; definitions; driving time; rules and regulations.

A. When used in this Section, the following words and phrases shall have the following meanings, unless the context clearly indicates a different meaning:

(1) “Driving time” means all time spent at the driving controls of a commercial for-hire vehicle designed to transport railroad employees.

(2) “Eight consecutive days” means the period of eight consecutive days beginning on any day and time designated by the for- hire carrier for the terminal from which the driver is normally dispatched.

(3) “For-hire carrier” means any motor carrier engaged in the business of transporting railroad employees for compensation.

(4) “On-duty time” means all time from the time a driver begins to work or is required to be in readiness to work until the time the driver is relieved from work and all responsibility for performing work. On-duty time shall include:

(a) All time at a plant, terminal, facility, or other property of a motor carrier or shipper, or on any other property waiting to be dispatched, unless the driver has been relieved from duty by the for-hire carrier.

(b) All time inspecting, servicing, or conditioning any for-hire commercial motor vehicle at any time.

(c) All driving time as defined in the term driving time.

(d) All time, other than driving, in or upon any for-hire commercial motor vehicle.

(e) All time loading or unloading a for-hire commercial motor vehicle, supervising, or assisting in the loading or unloading, attending a for-hire commercial motor vehicle being loaded or unloaded, remaining in readiness to operate the for-hire commercial motor vehicle, or in giving or receiving receipts for shipments loaded or unloaded.

(f) All time repairing, obtaining assistance, or remaining in attendance upon a disabled for-hire commercial motor vehicle.

(g) All time spent providing a breath sample or urine specimen, including travel time to and from the collection site, in order to comply with any federal, state, or employer regulation or rule.

(h) Performing any other work in the capacity, employ, or service of a motor carrier.

(5) “Twenty-four-hour period” means any twenty-four consecutive hour period beginning at the time designated by the for-hire carrier for the terminal from which the driver is normally dispatched. The times designated for the beginning of a twenty-four- hour period and eight consecutive days shall be the same.

B. The provisions of this Section shall apply only to for-hire carriers designed to transport railroad employees on any public highway or road in this state.

C. Drivers of for-hire motor carrier vehicles transporting railroad employees shall be prohibited from:

(1) Driving a for-hire vehicle for more than ten hours in any twenty-four-hour period without eight consecutive hours off duty.

(2) Driving a for-hire vehicle after the driver has been on duty for fifteen hours without eight consecutive hours off duty.

(3) Driving a for-hire vehicle after the driver has been on duty for a total of seventy hours within eight consecutive days until the beginning of the next eight consecutive days.

(4) Performing any compensated work for a person who is not a motor carrier within eight hours prior to coming on duty.

D. For-hire motor carrier companies shall keep time records for six months indicating the time all for-hire motor carrier drivers report for duty, the time of relief from duty, hours driven, hours on duty, and hours off duty. The records shall be made available to the Department of Public Safety and Corrections, office of state police, for inspection and shall be subject to the provisions of R.S. 32:1505.

E. The Department of Public Safety and Corrections, office of state police, shall adopt rules and regulations, in accordance with the Administrative Procedure Act, as are necessary to implement the provisions of this Section. (Acts 2001, No. 415, § 1, eff. June 15, 2001.)

§ 1525. Motor carrier violations; enforcement procedure; payment and collection of penalties; administrative review; driver’s license suspensions.

A. (1) Whenever any carrier, common carrier, contract carrier, private carrier, transport vehicle, or driver is found in violation of any provision of this Chapter or any provision of the Federal Motor Carrier Safety Regulations, the Department of Public Safety and Corrections, office of state police, shall send the responsible party a “Notice of Violation, Proposed Finding and Proposed Civil Penalty”, hereafter referred to as a “notice of violation”, within thirty calendar days of the violation; however, whenever an incident involves hazardous materials and includes evacuations, fatalities, or serious injuries, the office of state police shall send the responsible party a “notice of violation” within sixty calendar days of the violation.

(2) (a) Each notice of violation shall clearly indicate if a monetary penalty is assessed for the violation or if the notice of violation is only a warning. In cases of the assessment of a monetary penalty, each notice of violation shall be sent to the responsible party by certificate of mailing. Such notice of violation shall also contain notice that the responsible party shall have forty-five calendar days from the date of issuance of the notice of violation to either pay the monetary penalty for the violation or to request, in writing, an administrative hearing to review the notice of violation. In cases where the amount of the civil penalty is negotiated between the office of state police and the responsible party, the office of state police shall send written notification to the responsible party of the amount of the negotiated civil penalty within thirty calendar days of the date of the final negotiation.

(b) The office of state police shall adopt rules and regulations in accordance with the Administrative Procedure Act, subject to oversight by the House and Senate Committees on Transportation, Highways and Public Works as are necessary regarding the administrative hearing, including but not limited to rules and regulations regarding notification and procedure for requesting a hearing.

(3) If the Department of Public Safety and Corrections, office of state police, fails to issue the notice of violation to the responsible party in accordance with the provisions of Subsection A of this Section, the violation shall be dismissed. However, the office of state police shall be granted an additional sixty calendar days to send the responsible party a notice of violation in accordance with the provisions of Subsection A of this Section if the office of state police experiences a data system failure caused by either an act of God or an intentional act of sabotage.

(4) Any appeal of the findings of the administrative law judge shall be filed in a state district court with proper venue over the matter.

B. (1) If a motor carrier is determined to be the responsible party for a notice of violation by the office of state police, and if such party fails to pay the assessed penalty within forty-five calendar days of issuance of the notice of violation, or in the case of an administrative hearing, the responsible party fails to pay the assessed penalty within thirty calendar days of receiving a notice of final judgment from the administrative law judge, the outstanding penalty amount shall be posted on the office of state police’s official web site. The outstanding penalty amount for such responsible party shall continue to appear on the web site until all fines and fees are paid in full. The office of state police shall transmit the vehicle identification number of the offending vehicle for which the notice of violation was written to the office of motor vehicles. The office of motor vehicles shall not renew the registration of the offending vehicle until all fines and fees associated with the notice of violation have been paid in full. Within seven calendar days of receiving documentation from the responsible party that all fines and fees have been paid in full, the office of state police shall remove the posting of the notice of violation from its web site. Additionally, upon payment of all fines and fees associated with the notice of violation, the office of motor vehicles shall immediately authorize renewal of the vehicle’s registration.

(2) If the driver of a motor vehicle is found to be the responsible party for a notice of violation by the office of state police, the driver shall be responsible for the payment of all fines and fees associated with issuance of the notice of violation. If the office of state police fails to receive payment within forty-five calendar days of issuance of the notice of violation, or in the case of an administrative hearing, the responsible party fails to pay the assessed penalty within thirty calendar days of receiving a notice of final judgment from the administrative law judge, the office of state police shall transmit the driver’s license number to the office of motor vehicles. Upon receipt of the driver’s license number, the office of motor vehicles shall immediately notify the driver, by first class mail, that his driver’s license shall be suspended thirty calendar days after the date of mailing the notice unless all fines and fees associated with the notice of violation or final judgment from the administrative law judge are paid in full together with notice of the imposition of a fifty-dollar fee by the office of motor vehicles to cover its administrative costs. The driver’s license shall remain suspended until all fines and fees associated with the notice of violation or final judgment from the administrative law judge and the fifty-dollar fee for the office of motor vehicles are paid in full. Upon payment of all fines and fees, the office of motor vehicles shall immediately authorize the reinstatement of the driver’s license.

(3) Motor carriers shall not be responsible for driver violations.

C. (1) The office of state police and any law enforcement officer working for such office shall be prohibited from seizing a motor vehicle or the registration license plate of a motor vehicle for failing to pay a fine for a notice of violation.

(2) In the event a motor vehicle for which a notice of violation has been issued is subsequently sold, the new owner of such vehicle shall not be responsible for any outstanding fines or fees associated with a notice of violation. The new owner of the motor vehicle shall present proper documentation to the office of state police evidencing the lawful transfer of ownership.

D. During a gubernatorially declared state of emergency, the office of state police shall be granted an additional sixty calendar days to send the responsible party a notice of violation in accordance with the provisions of Subsection A of this Section. The extension of time granted in this Subsection shall terminate once the state of emergency ends. (Acts 2006, No. 841, § 1, eff. Jan. 1, 2007; Acts 2012, No. 551, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 551 added “however, whenever an incident involves hazardous materials and includes evacuations, fatalities, or serious injuries, the office of state police shall send the responsible party a ‘notice of violation’ within sixty calendar days of the violation” in (A)(1); and in (A)(3), deleted “within thirty calendar days of the violation” following “responsible party” in the first sentence and inserted “Subsection A of” in the first and second sentences.

§ 1526. Unified Carrier Registration Agreement; enforcement; disposition of money collected; Unified Carrier Registration Agreement Fund.

A. Notwithstanding any other law to the contrary, the Department of Public Safety and Corrections shall be the state agency which shall administer and enforce the Unified Carrier Registration Agreement through its office of motor vehicles, office of state police, and such other offices, sections, or divisions as the secretary deems necessary, in accordance with the rules and regulations promulgated by the board of directors of the Unified Carrier Registration Plan, all as provided for in the Unified Carrier Registration Act of 2005, 49 U.S.C. 14504a et seq. The department shall be identified to the secretary of the United States Department of Transportation as the state agency that has the legal authority, resources, and qualified personnel necessary to administer and enforce such act and such rules and regulations as provided for in 49 U.S.C. 14504a(e)(1)(A). The secretary, subject to the oversight of the House and Senate committees on transportation, highways and public works, shall adopt and promulgate rules and regulations in accordance with the Administrative Procedure Act necessary to implement the provisions of this Section.

B. (1) All revenue collected by or distributed to the department under the Unified Carrier Registration Agreement shall be deposited upon receipt into the state treasury. Out of the funds remaining in the Bond Security and Redemption Fund after a sufficient amount is allocated from that fund to pay all obligations secured by the full faith and credit of the state that become due and payable during a fiscal year as provided for in Article VII, Section 9(B) of the Constitution of Louisiana, the treasurer shall each fiscal year deposit into a special fund hereby created in the state treasury, to be known as the Unified Carrier Registration Agreement Fund, an amount equal to the total amount received by the treasurer pursuant to this Subsection.

(2) All unexpended and unencumbered money in the fund at the end of a fiscal year shall remain in the fund and shall be available for use in the next fiscal year as provided for in this Subsection. Money in the fund shall be invested as provided by law, and any interest earned on such investments shall be credited to the fund after compliance with the provisions of Article VII, Section 9(B) of the Constitution of Louisiana.

(3) The money in the fund shall be used each fiscal year solely and exclusively by the department, except as provided for in Paragraph (2) of this Subsection, for motor carrier safety programs, enforcement, or the administration of the Unified Carrier Registration Plan and the Unified Carrier Registration Agreement as required by the Unified Carrier Registration Act of 2005. (Acts 2008, No. 724, § 1, eff. July 6, 2008.)

Quoted Statutory Material. — Acts 2008, No. 724, § 4, provides that “Any employee which the Public Service Commission determines are not needed for the administration and enforcement of laws relating to the control of motor carriers which transport household goods, passengers, or waste, and of wreckers and towing services under the jurisdiction of the commission may be transferred to the Department of Public Safety and Corrections to administer or assist in the administration or enforcement of the Unified Carrier Registration Agreement. In the case that the Department of Public Safety and Corrections determines that such employees are not needed, the employees shall be afforded protection in accordance with the rules and regulations of the State Civil Service Commission and shall remain in the same position and locale that the employee is currently situated unless the employee is willing to relocate.”

CHAPTER 13. SEIZURE AND FORFEITURE OF CONTRABAND. [REPEALED.]

Section

1550 to 1553. [Repealed.]

§ 1550. [Repealed.]

Repealed by Acts 1997, No. 1334, § 2, effective August 15, 1997.

CROSS REFERENCES

Louisiana Law. — Seizure and forfeiture of property, see La. R.S. 47:2608.

§ 1551. [Repealed.]

Repealed by Acts 1997, No. 1334, § 2, effective August 15, 1997.

§ 1552. [Repealed.]

Repealed by Acts 1997, No. 1334, § 2, effective August 15, 1997.

§ 1553. [Repealed.]

Repealed by Acts 1997, No. 1334, § 2, effective August 15, 1997.

CHAPTER 14. HYDROCARBON GAS POWERED VEHICLES.

Section

1601. Definitions.

1602. Hydrocarbon gas powered motor vehicles, placard required.

1603. Placard, rules and regulations.

1604. Penalty.

§ 1601. Definitions.

When used in this Chapter, the following words and phrases shall have the following meanings ascribed to them, unless the context clearly indicates a different meaning:

(1) “Hydrocarbon gas” means a combustible organic gas containing only one carbon and hydrogen. Hydrocarbon gas includes, but is not limited to, propane, compressed natural gas, liquified petroleum gas, methane, or any chemically similar gas, but does not include gasoline or diesel fuel.

(2) “Motor vehicle” means every vehicle which is self-propelled, excluding a motorized bicycle. (Added by Acts 1983, No. 117, § 1, eff. Jan. 1, 1984.)

§ 1602. Hydrocarbon gas powered motor vehicles, placard required.

It shall be unlawful to operate any hydrocarbon gas powered motor vehicle, registered in Louisiana, with a concealed tank for the fuel, upon any public highway or street in this state, which does not have conspicuously displayed, a placard stating that the motor vehicle is powered by hydrocarbon gas. (Added by Acts 1983, No. 117, § 1, eff. Jan. 1, 1984.)

§ 1603. Placard, rules and regulations.

The secretary of the department may adopt and promulgate any rules and regulations necessary to carry out the provisions of this Chapter. The secretary shall adopt and promulgate all rules and regulations in accordance with the Administrative Procedure Act. (Added by Acts 1983, No. 117, § 1, eff. Jan. 1, 1984.)

§ 1604. Penalty.

Any person who violates any provision of this Chapter, or any regulation issued thereunder shall be fined in accordance with the provisions of R.S. 32:57. (Added by Acts 1983, No. 117, § 1, eff. Jan. 1, 1984.)

CHAPTER 15. NOTIFICATION OF OWNERS.

PART 1. CHANGES IN STATUTORY PROVISIONS.

Section

1700. Secretary of Department of Public Safety and Corrections to notify.

PART 1. CHANGES IN STATUTORY PROVISIONS.

§ 1700. Secretary of Department of Public Safety and Corrections to notify.

A. The secretary of the Department of Public Safety and Corrections is authorized to notify, in writing, owners of all motor vehicles as provided in R.S. 47:462 except those also classified as farm trucks, farm tractors, and other farm vehicles of all changes in the provisions of R.S. 32:311.11 through 398.5, R.S. 32:1501 through 1520, R.S. 47:711 through 727, R.S. 47:771 through 789, and R.S. 47:801 through 815, which affect the operation on state highways and public roads of those vehicles.

B. Notices of any changes described in Subsection A above shall be in writing in a form to be determined by the secretary of the Department of Public Safety and Corrections, or his designee, and shall be mailed to the owner of such vehicles at the address listed on the registration certificate for that vehicle. The secretary shall determine the cost of providing a notice of change, and, in accordance with rules and regulations promulgated by the secretary, such costs shall be paid by the recipients of the notice.

C. Oversight review of all rules and regulations promulgated by the secretary under the provisions of this Chapter shall be conducted by the House Committee on Transportation, Highways and Public Works and the Senate Committee on Transportation, Highways and Public Works. (Acts 1985, No. 906, § 1.)

CHAPTER 16. THE LOUISIANA TOWING AND STORAGE ACT.

Section

1711. Declaration of public policy.

1712. Short title.

1713. Definitions.

1714. Powers and duties of the office of state police.

1715. Towing of motor vehicles in the state of Louisiana.

1716. Licensing; special license plates.

1717. Qualifications of licensee; proof of financial responsibility in lieu of insurance.

1717.1. Licensing; storage facility inspection; fee.

1718. Law enforcement notification of a vehicle towed to a storage facility; outdoor storage facility.

1719. Notification to Department of Public Safety and Corrections.

1720. Owner notification of a stored vehicle; right to request administrative hearing.

1720.1. Surrender of stored vehicle to lienholder.

1721. Self-park storage facility notification procedure.

1722. Exemption from provisions of R.S. 32:1718 through 1721.

1723. Maintenance of records.

1724. Administrative penalties.

1725. Criminal penalties.

1726. Abandoned automobiles; stored or in possession of dealer or repairman; right to sell; procedure.

1727. Hearings.

1728. Disposal of a stored motor vehicle.

1728.1. [Repealed.]

1728.2. Procedure for disposal of junk vehicles.

1728.3. Procedure for disposal of certain vehicles deemed abandoned by municipality or parish.

1728.4. Procedure for disposal of vehicles with no record of ownership; out-of-country vehicles.

1729. Waiver of fee; disposal of law enforcement storage.

1730. Proceeds of sale; disposition of.

1731. The Louisiana Towing and Storage Fund.

1732. Third party surcharges.

1733. Fees charged for towing; certain parishes.

1734. Gate fees; other fees; excessive charges; prohibitions; cause of action.

1735. Driver’s selection of licensed tow company; law enforcement rotation list; minimum requirements; removal from rotation list.

1735.1. Motor vehicle holds; storage requirements; notification; payment of storage costs.

1736. Towing of motor vehicles from private property; definitions; billing invoices; uniform fees; penalties.

§ 1711. Declaration of public policy.

The legislature finds and declares that the towing and storage of motor vehicles in the state of Louisiana vitally affects the general economy of the state, the public interest, and the public welfare, and that in order to promote the public interest and the public welfare, and in the exercise of its police power, it is necessary to regulate and to license those who conduct towing and storage businesses in Louisiana, in order to prevent frauds, impositions, and other abuses upon its citizens, and to provide maximum safety for all persons who travel or otherwise use the public highways of this state. (Acts 1989, No. 522, § 1.)

CROSS REFERENCES

Municipal Law. — Vehicles for hire: towing, recovery and storage regulations > NOPD call allocation list. New Orleans Code of Ordinance § 162-998.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Ordinance regulating auto wrecker business conforms to pertinent constitutional standards., Opinion Number 89-580A, La. Atty. Gen. Op. No. 1989-580; 1990 La. AG LEXIS 321.

Under the Louisiana Towing and Storing Act, La. R.S.32:1711, et seq., when the Office of Motor Vehicles can ascertain through reasonable diligence the identity of the actual owner of a towed vehicle who has failed to register it in his name, then this actual owner must receive actual notice via La. R.S. 32:1720 before the Office can issue a permit to sell the vehicle. When the actual owner’s identity cannot be ascertained through reasonable diligence, then the actual owner must receive constructive notice via La. R.S. 32:1728(C) before the Office can issue a permit to sell the vehicle., OPINION NUMBER 90-441, La. Atty. Gen. Op. No. 1990-441; 1990 La. AG LEXIS 429.

The Department of Public Safety and Corrections regulates wrecker and towing services and does not license towing vehicles with a GVWR of less than 10,000 lbs. and, consequently, that vehicle cannot commercially tow. An individual who tows for commercial purposes and profit must follow licensure requirements of the Department., OPINION NUMBER 96-463, La. Atty. Gen. Op. No. 1996-463; 1996 La. AG LEXIS 369.

TREATISES AND LAW REVIEWS

Louisiana Treatises. — 1-2 Louisiana Tort Law § 2.06 > Chapter 2 INTENTIONAL TORTS AND DEFENSES > § 2.06 Specific Intentional Torts.

§ 1712. Short title.

This Chapter shall be known and may be cited as the “Louisiana Towing and Storage Act”. (Acts 1989, No. 522, § 1.)

§ 1713. Definitions.

For the purposes of this Chapter, the following terms shall have the following meaning:

(1) “Department” means the Department of Public Safety and Corrections.

(2) “Indirect compensation” means any benefit derived by the tow truck owner or operator as a result of barter, payment, or fees charged for repair work performed on the towed vehicle.

(3) “Non-consensual storage” means the storage or possession of a vehicle by an individual or storage facility operator without prior consent or authorization of the vehicle’s owner or operator for the purpose of charging fees or obtaining ownership. Prior consent or authorization shall be documented by the storage facility by providing a written storage contract as outlined in R.S. 32:1722(C).

(4) “Non-consensual towing” means the movement or transportation of a vehicle by a tow truck without the prior consent or authorization of the owner or operator of the vehicle. This includes private property tows conducted in accordance with the provisions of R.S. 32:1736 and tows by law enforcement or other public agencies. Whenever an owner or operator of a vehicle requests a law enforcement officer or other public agency to initiate a tow, such tow shall be considered non- consensual and subject to Louisiana Public Service Commission tow rates.

(5) “Owner” means the last registered owner of a vehicle, the holder of any lien on a vehicle, and any other person with documented proof of ownership of a vehicle. Documented proof of ownership shall include a title, current registration, or a notarized bill of sale.

(6) “Tow” means pull, winch, carry, or otherwise move a vehicle or equipment other than under its own power with the use of a tow truck.

(7) “Tow truck” means any motor vehicle equipped with a boom or booms, winches, slings, tilt beds, semi-trailers, and/or similar equipment designed for the towing and/or recovery of vehicles and other objects which cannot operate under their own power or for some reason must be transported by means of towing.

(8) “Tow truck owner or operator” means any person or entity owning or operating a tow truck service. (Acts 1989, No. 522, § 1; Acts 2001, No. 1097, § 1, eff. Aug. 15, 2001; Acts 2012, No. 806, § 1, eff. Aug. 1, 2012.)

LSLI 2012 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute renumbered R.S 32:1713(3) through (8) as amended by Acts 2012, No. 805, § 1 as follows: (3) as (5), (4) as (6), (5) as (7), (6) as (8), (7) as (3), (8) as (4).

2012 Amendments. — The 2012 amendment by Act No. 806, in (3), substituted “documented proof of ownership of” for “an ownership interest in” in the first sentence and added the second sentence; inserted “semi-trailers” in (5); and added (7) and (8).

2001 Amendments. — Acts 2001, No. 1097, § 1, effective August 15, 2001, substituted “Chapter” for “Section” in the introductory language; and substituted “a vehicle, and any other person with an ownership interest in a vehicle” for “the vehicle, as shown on the records of the office of motor vehicles” in (3).

CROSS REFERENCES

Louisiana Law. — Procedure, see La. R.S. 6:966.

Limitation, see La. R.S. 22:404.

JUDICIAL DECISIONS
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TAX LAW
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TAX LAW

• State & Local Taxes

•• Personal Property Tax

••• Exempt Property

•••• General Overview. — Because the entire wrecker functioned as a tow truck as defined by La. Rev. Stat. Ann. § 32:1713(5), and because the tow truck was a vehicle as defined by La. Rev. Stat. Ann. § 47:451(42), a wrecker, including its machinery and equipment was exempt from ad valorem taxation. Mike Eskew Motor Co. v. Kelley, 583 So. 2d 95, 1991 La. App. LEXIS 1898 (June 26, 1991).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Under the Louisiana Towing and Storing Act, La.R.S.32:1711, et seq., when the Office of Motor Vehicles can ascertain through reasonable diligence the identity of the actual owner of a towed vehicle who has failed to register it in his name, then this actual owner must receive actual notice via La.R.S. 32:1720 before the Office can issue a permit to sell the vehicle. When the actual owner’s identity cannot be ascertained through reasonable diligence, then the actual owner must receive constructive notice via La. R.S. 32:1728(C) before the Office can issue a permit to sell the vehicle., OPINION NUMBER 90-441, La. Atty. Gen. Op. No. 1990-441; 1990 La. AG LEXIS 429.

§ 1714. Powers and duties of the office of state police.

The Department of Public Safety and Corrections, office of state police, subject to the provisions of the Administrative Procedure Act, shall:

(1) Adopt rules and regulations to govern the towing and storage industry in Louisiana.

(2) Adopt rules and regulations to ensure that no person shall operate a towing business when they arrive at the scene of a vehicle accident without being called by the police or by the owner of the vehicle or his representative.

(3) Adopt and levy fines for violation of this Chapter or any rule or regulation adopted pursuant to this Chapter.

(4) Make recommendations to the office of motor vehicles in reference to the examination, issuance, suspension, or revocation of licenses for tow trucks and operators.

(5) Adopt a schedule of maximum fees which may be charged for the notifications required by this Chapter.

(6) Repealed by Acts 2012, No. 806, § 2, effective August 1, 2012.

(7) Insure compliance of every tow truck, towing facility, storage facility, and every employee subject to or licensed in accordance with this Chapter with the laws of this state, regulations of the Federal Motor Carrier Administration, and regulations promulgated pursuant to this Chapter. (Acts 1989, No. 522, § 1; Acts 1990, No. 907, § 1, eff. July 25, 1990; Acts 2001, No. 1088, § 1, eff. Aug. 15, 2001; Acts 2003, No. 1054, § 1, eff. July 1, 2003; Acts 2012, No. 806, § 2, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 806 repealed (6), which read: “Adopt a schedule of maximum fees which may be charged for the storage of vehicles which are stored under the authority of this Chapter.”

2003 Amendments. — Acts 2003, No. 1054, § 1, effective August 15, 2003, added (7).

2001 Amendments. — Acts 2001, No. 1088, § 1, effective August 15, 2001, in (2), substituted “ensure” for “insure,” and deleted the last sentence, which read: “Any rules and regulations adopted to implement the provisions of this Paragraph, whether directly or indirectly, shall not apply to municipalities which have a population of four hundred and fifty thousand or more and which have established procedures which pertain to the subject matter of this Paragraph and which also satisfy the requirements and standards of R.S. 32:1711 et seq.”

JUDICIAL DECISIONS

INDEX

TRANSPORTATION LAW

• Carrier Duties & Liabilities

•• State & Local Regulation

TRANSPORTATION LAW

• Carrier Duties & Liabilities

•• State & Local Regulation. — Ban on solicitation by tow truck operators was designed to protect the public from the safety hazards associated with wreck-chasing, and any economic effects on intrastate towing were incidental, thus bringing the ban on solicitation within the safety exemption of 49 U.S.C.S. § 14501(c). Capitol City Towing & Recovery Inc. v. State, 873 So. 2d 706, 2004 La. App. LEXIS 363 (Feb. 23, 2004), writ denied by La. 2004-0770, 876 So. 2d 94, 2004 La. LEXIS 1910 (La. June 4, 2004).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Ordinance regulating auto wrecker business conforms to pertinent constitutional standards., Opinion Number 89-580A, La. Atty. Gen. Op. No. 1989-580; 1990 La. AG LEXIS 321.

The Department of Public Safety and Corrections regulates wrecker and towing services and does not license towing vehicles with a GVWR of less than 10,000 lbs. and, consequently, that vehicle cannot commercially tow. An individual who tows for commercial purposes and profit must follow licensure requirements of the Department., OPINION NUMBER 96-463, La. Atty. Gen. Op. No. 1996-463; 1996 La. AG LEXIS 369.

§ 1715. Towing of motor vehicles in the state of Louisiana.

A. It shall be unlawful for any tow truck or carrier to tow or to carry a vehicle on the highways and roadways of the state of Louisiana without the towing vehicle or carrier having displayed a towing license plate and complying with the rules and regulations adopted pursuant to this Chapter.

B. This Section shall apply to every commercial entity that receives direct or indirect compensation for the towing of a vehicle.

C. This Section shall not apply to:

(1) Car carriers that are capable of carrying five or more vehicles and have Interstate Commerce Commission authority.

(2) Tow trucks that are registered in another state with Interstate Commerce Commission authority.

(3) Tow trucks that are owned by a governmental entity and that are not used for commercial purposes.

(4) Tow trucks that are owned by an owner of a garage, automotive mechanic shop, or other place where motor vehicles are repaired, are operated by an employee or an owner of such a shop, and are operated solely to transport motor vehicles to such shop for maintenance or repair work, but only when such owners or operators:

(a) Have insurance coverage as required by this Chapter.

(b) Obtain the license plate as required by this Chapter.

(c) Shall not respond to accident scenes or participate in a police rotation system or conduct private property tows.

(d) Shall not offer towing services for hire or store any motor vehicles. (Acts 1989, No. 522, § 1; Acts 1991, No. 305, § 1.)

§ 1716. Licensing; special license plates.

A. In addition to the fee charged by Title 47, each tow truck owner shall pay an annual fee of one hundred fifty dollars per tow truck, not to include those tow trucks owned by public agencies.

B. The assistant secretary for the office of motor vehicles shall establish and issue a special tow truck license plate for vehicles which are designed to tow or carry any other vehicle.

C. The assistant secretary for the office of motor vehicles shall establish by rules promulgated under the Administrative Procedure Act the implementation of this Section. (Acts 1989, No. 522, § 1; Acts 2001, No. 856, § 1.)

2001 Amendments. — Acts 2001, No. 856, § 1, effective August 15, 2001, substituted “one hundred fifty dollars” for “one hundred dollars” in (A).

CROSS REFERENCES

Louisiana Law. — Procedure for disposal of junk vehicles, see La. R.S. 32:1728.2.

Procedure for disposal of certain vehicles deemed abandoned by municipality or parish, see La. R.S. 32:1728.3.

Driver’s selection of licensed tow company; law enforcement rotation list; minimum requirements; removal from rotation list, see La. R.S. 32:1735.

§ 1717. Qualifications of licensee; proof of financial responsibility in lieu of insurance.

A. A tow truck license plate shall not be issued to a tow truck owner unless:

(1) The applicant and employees who operate tow trucks have never been convicted of a felony relating to vehicle thefts.

(2) The applicant and all drivers who operate the tow truck possess the proper driver’s license as required.

(3) The vehicle is properly equipped as required by this Title and any rules promulgated by the Department of Public Safety and Corrections.

(4) The applicant and employees that operate tow trucks are not required to be registered as a sex offender or child predator as required in R.S. 15:542.

B. Proof of financial responsibility satisfactory to the office of motor vehicles or certificates of insurance issued by an insurer licensed to do business in the state of Louisiana or a federally authorized insurance group licensed in their state of domicile and attesting to carriage with coverage in the amounts hereinbelow listed shall be submitted with the application:

(1) Automobile liability coverage in an amount of not less than three hundred thousand dollars combined single limits coverage.

(2) Garage keeper’s legal liability insurance in an amount of not less than fifty thousand dollars which shall include on-hook coverage in an amount of not less than twenty-five thousand dollars.

(3) Garage liability insurance in an amount of not less than fifty thousand dollars.

(4) Self-insurance as contemplated under the provisions of R.S. 32:1042, when property owned in Louisiana in the tow truck owner’s name has a value of three hundred thousand dollars or more after deducting encumbrances thereon from its assessed valuation.

C. All certificates shall contain the initial and the expiration dates of carriage and coverage and the serial number of the vehicle that the license is being applied for and the following statement:

“The insurance covered by this certificate shall not be cancelled or materially altered except after twenty days prior written notice of such cancellation or alteration has been sent to the Department of Public Safety and Corrections, office of state police, by certified letter, return receipt requested.”

D. Car carrier companies which transport less than five motor vehicles and do not store or hold motor vehicles shall be licensed as tow trucks upon application and submission of an affidavit to the Department of Public Safety and Corrections, stating that the company does not store or hold motor vehicles and does not carry garage keeper’s legal liability or garage liability insurance. These companies shall receive a “car carrier” endorsement on their required motor vehicle registration. This does not exclude the car carrier company from any other regulations as set by the Louisiana Towing and Storage Act. (Acts 1989, No. 522, § 1; Acts 1990, No. 956, § 1; Acts 1997, No. 402, § 1, eff. Aug. 15, 1997; Acts 2012, No. 806, § 1, eff. Aug. 1, 2012; Acts 2012, No. 828, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 806 substituted “and employees who operate tow trucks have” for “has” in (A)(1); and added (A)(4).

The 2012 amendment by Act No. 828 added (D).

CROSS REFERENCES

Louisiana Law. — “Motor Vehicle Liability Policy” defined, see La. R.S. 32:900.
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INSURANCE LAW

• Motor Vehicle Insurance

•• Coverage

••• Compulsory Coverage

•••• General Overview. — Tow truck operator was required to have automobile liability coverage in an amount of not less than $ 300,000; and La. R.S. 32:1717, which requires the insurance, is a compulsory liability law, not a financial responsibility law. Ferguson v. Plummer’s Towing & Recovery, Inc., 753 So. 2d 398, 2000 La. App. LEXIS 320 (Feb. 18, 2000).

While La. R.S. 32:1717, which requires tow truck operators to have insurance, is not part of the Louisiana Compulsory Motor Vehicle Liability Security Law, La. R.S. 32:861 et seq., it is still compulsory in nature and purpose, and in a wrongful death action against a tow truck operator, the policy issued by the insurer was reformed by the court to afford that much insurance coverage. Ferguson v. Plummer’s Towing & Recovery, Inc., 753 So. 2d 398, 2000 La. App. LEXIS 320 (Feb. 18, 2000).

TRANSPORTATION LAW

• Private Vehicles

•• Vehicle Registration

••• General Overview. — License restrictions under La. Rev. Stat. Ann. § 32:1717 prohibiting tow truck licenses to persons convicted of offenses related to vehicle theft did not apply to a towing business because there was no evidence that the owner’s felony convictions for insurance theft had anything to do with vehicle theft. Mooney v. State ex rel. Department of Pub. Safety, 764 So. 2d 284, 2000 La. App. LEXIS 1707 (June 23, 2000).

§ 1717.1. Licensing; storage facility inspection; fee.

A. Each towing company or storage facility which conducts non-consensual tows or non-consensual storage, or stores vehicles under the provisions of this Chapter shall pay an annual fee of one hundred dollars for a storage inspection license to the Department of Public Safety and Corrections, office of state police.

B. The Department of Public Safety and Corrections, office of state police, subject to oversight of the House and Senate Transportation, Highways and Public Works Committees, shall promulgate rules and regulations in accordance with the Administrative Procedure Act, as are necessary, for the implementation of this Section. (Acts 2001, No. 856, § 1, eff. Aug. 15, 2001; Acts 2012, No. 806, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 806 inserted “conducts non-consensual tows or non-consensual storage, or” in (A).

§ 1718. Law enforcement notification of a vehicle towed to a storage facility; outdoor storage facility.

A. Whenever any vehicle has been towed to a storage facility as a result of a non-consensual tow from private property, the owner or operator of the storage facility shall, within twenty-four hours of the time such vehicle is towed to a storage facility, notify the office of the sheriff or the municipal police or their assigned designees from whose jurisdiction the vehicle is towed that the vehicle has been towed for storage. Except when the vehicle is stored by or upon request from a law enforcement agency, the storage operator shall provide to the law enforcement authorities or their designees:

(1) The name and address of the location from which the vehicle was towed.

(2) The year, make, model, and manufacturer’s vehicle identification number.

(3) The license plate number and state of issuance of the vehicle.

(4) The name and address of the location to which the vehicle was towed.

B. Each law enforcement authority or designee receiving information pursuant to the provisions of this Section shall accept, record, and file the information in order to be reasonably obtainable for responding to requests from the public.

C. If the storage facility is an outdoor facility, it shall provide a reasonable security barrier or safety apparatus suitable to the premises of the facility which will assure security to the property contained therein. (Acts 1989, No. 522, § 1; Acts 1990, No. 956, § 1; Acts 2012, No. 806, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 806 substituted “as a result of a non-consensual tow from private property” for “where fees are charged for such storage or parking” in the first sentence of the introductory language of (A); inserted “name and address of the” in (A)(1); rewrote (A)(2), which formerly read: “A description of the vehicle”; and inserted “and state of issuance” in (A)(3).

CROSS REFERENCES

Louisiana Law. — Exemption from provisions of R.S. 32:1718 through 1721, see La. R.S. 32:1722.

§ 1719. Notification to Department of Public Safety and Corrections.

A. Whenever any vehicle subject to registration in this state has been stored, parked, or left in a garage, or any type of public storage or parking lot, where fees are charged for storage or parking or when a vehicle has been towed or stored as a result of a non-consensual tow or non-consensual storage, the owner of the storage or parking facility shall, within three business days of the date the vehicle has been towed, stored, or parked, report to the department, or the department’s authorized agent, the make, model, vehicle identification number, license plate number, state of issuance, and expiration date, if known, and the date of storage of such vehicle in a manner provided by the department or its authorized agent. The department, or the department’s authorized agent, shall provide the owner of the towing, storage, or parking facility with the most current owner and lienholder information available on the stored vehicle. If the department reports that a stored vehicle is or has been registered in another state, that report shall indicate that the department has used due diligence in obtaining information from nationwide databases available to the department.

B. No tow truck owner or operator shall be liable, civilly or criminally, when the department or its authorized agent fails to provide the information requested in Subsection A of this Section in a timely manner, if the tow truck owner or operator sends notification to the stored vehicle’s owner in accordance with the provisions of R.S. 32:1720. (Acts 1989, No. 522, § 1; Acts 1999, No. 1361, § 1, eff. Aug. 15, 1999; Acts 2001, No. 1097, § 1, eff. Aug. 15, 2001; Acts 2012, No. 806, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 806, in the first sentence of (A), inserted “or when a vehicle has been towed or stored as a result of a non-consensual tow or non-consensual storage,” inserted “towed” preceding “stored, or parked,” deleted “in writing” preceding “to the department,” and substituted “in a manner provided” for “on a form furnished”; and in the second sentence of (A), inserted “towing” and “and lienholder.”

2001 Amendments. — Acts 2001, No. 1097, § 1, effective August 15, 2001, in (A), deleted “of a type” following “vehicle,” deleted “such” preceding “storage or parking,” deleted “garage” preceding “or parking facility,” and substituted “three business days of the date the vehicle has been stored or parked, report in writing to the department, or the department’s authorized agent, the make, model, vehicle identification number, license plate number, state of issuance and expiration date, if known, and the date of storage of such vehicle on a form furnished by the department or its authorized agent” for “a period of three working days, report in writing to the Department of Public Safety and Corrections the make, model, serial, and license numbers, and the date of storage of such vehicle, on a form prescribed and furnished by the office and shall secure from the Department of Public Safety and Corrections, or the department’s authorized agent, the most current registration information available on the vehicle, along with any chattel mortgages that may be on file with the department,” and added the last two sentences; and rewrote (B), which read: “When the tow truck owner or operator has complied with this Section and R.S. 32:1720, he shall not be held liable, civilly or criminally, when the state or its agent has failed to return the information requested in a timely manner so that notification cannot be made within the seven-day period as required in R.S. 32:1720, as long as he does make the notification, as provided in R.S. 32:1720, within three days of receiving the information.”

1999 Amendments. — Acts 1999, No. 1361, § 1, effective August 15, 1999, in (B), inserted “and R.S. 32:1720” in the first sentence.

CROSS REFERENCES

Louisiana Law. — Self-park storage facility notification procedure, see La. R.S. 32:1721.

Abandoned automobiles; stored or in possession of dealer or repairman; right to sell; procedure, see La. R.S. 32:1726.

Procedure for disposal of junk vehicles, see La. R.S. 32:1728.2.

Procedure for disposal of certain vehicles deemed abandoned by municipality or parish, see La. R.S. 32:1728.3.

Procedure for disposal of vehicles with no record of ownership; out-of-country vehicles, see La. R.S. 32:1728.4.

Motor vehicle holds; storage requirements; notification; payment of storage costs, see La. R.S. 32:1735.1.
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COMMERCIAL LAW (UCC)

• Negotiable Instruments (Article 3)

•• Party Liabilities

••• General Overview. — Under La. Rev. Stat. Ann. § 10:3-305, a payor bank was barred from asserting any defense to paying a cancelled teller’s check that its customer did not assert in an action filed by a car repair business seeking to collect fees for diagnosing the customer’s car problems and for storage of the car after the teller’s check presented to pay the bill had been cancelled; moreover, the payor bank was not entitled to assert La. Rev. Stat. Ann. §§ 32:1719 et seq. as a defense because plaintiff was a car repair business, not a towing or storage company. DRP, Inc. v. Burgess, 730 So. 2d 474, 1999 La. App. LEXIS 274 (Feb. 3, 1999).

§ 1720. Owner notification of a stored vehicle; right to request administrative hearing.

A. Within ten business days from the date the department or its authorized agent sends the owner information of the stored vehicle, which includes information regarding the holder of any lien on the vehicle, to the owner of the towing, storage, or parking facility, the owner of the towing, storage, or parking facility shall send notice by certificate of mailing to the owner of the vehicle at the owner’s last known address and to the holder of any lien on the vehicle. If the department or its authorized agent sends the owner information electronically, the owner of the towing, storage, or parking facility shall send notice within five business days.

B. The notice required in Subsection A of this Section shall include the following information:

(1) The name, location, and physical and mailing addresses of the storage or parking facility.

(2) A description of the vehicle including the year, make, model, and vehicle identification number.

(3) The vehicle license plate number, state of issuance, and expiration date, if known.

(4) The name of the person or agency which had the vehicle towed or placed in storage.

(5) The date the vehicle was placed in storage and any applicable adjusted storage dates.

(6) The condition of the vehicle.

(7) All outstanding charges against the stored vehicle.

(8) Notice of the right of the owner and holder of any lien on the vehicle to an administrative hearing as required in R.S. 32:1727. The notice shall contain the deadline for requesting an administrative hearing and shall also contain information regarding the date by which the request for an administrative hearing must be mailed by certified letter, return receipt requested. (Acts 1989, No. 522, § 1; Acts 1999, No. 322, § 1, eff. July 1, 1999; Acts 1999, No. 1361, § 1, eff. Aug. 15, 1999; Acts 2001, No. 1097, § 1, eff. Aug. 15, 2001; Acts 2003, No. 101, § 1, eff. Aug. 15, 2003; Acts 2004, No. 568, § 1, eff. Aug. 15, 2004; Acts 2012, No. 806, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 806, in (A), inserted “towing” twice in the first sentence and added the second sentence.

2004 Amendments. — Acts 2004, No. 568, § 1, effective August 15, 2004, in (A), inserted “which includes information regarding the holder of any lien on the vehicle” and added “and to the holder of any lien on the vehicle”; and substituted “the right of the owner and holder of any lien on the vehicle” for “the owner’s” in (B)(8).

2003 Amendments. — Acts 2003, No. 101, § 1, effective August 15, 2003, substituted “by certificate of mailing” for “by certified mail, return receipt requested” in (A).

2001 Amendments. — Acts 2001, No. 1097, § 1, effective August 15, 2001, added “right to request administrative hearing” to the end of the section heading; rewrote (A), which read: “Within ten days of the date the Department of Public Safety and Corrections, or its authorized agent sends the registration information to the owner of the storage garage or parking facility as provided in R.S. 32:1719, the operator of such facility shall notify in writing, by certified letter, return receipt requested, the last registered owner of the vehicle at the owner’s last known address and the holder of any lien on the vehicle, as shown on the records of the office of motor vehicles, should there be any”; and rewrote (B), which read: “The storage operator shall provide to the owner:

(1) The location and name of the storage facility.

(2) The vehicle identification number.

(3) The vehicle license plate number.

(4) A description of the vehicle.

(5) The name of the person or agency that had the vehicle towed and/or placed in storage.

(6) The date that the vehicle was placed in storage.

(7) The condition of the vehicle.

(8) The notice of the owner’s right to an administrative hearing.

(9) The address to which the request for a hearing must be sent.

(10) The date by which the request must be mailed, by certified letter, return receipt requested, which shall be ten days from the date that the owner notification is mailed.”

1999 Amendments. — Acts 1999, No. 322, § 1, effective August 15, 1999, in (A) deleted “mortgage” following “address and the,” inserted “of any lien on the vehicle, as shown on the records of the office of motor vehicles.”

Acts 1999, No. 1361, § 1, effective August 15, 1999, in (A), substituted “ten days of the date the Department of Public ... parking facility as provided in R.S. 32:1719” for “seven days of the time that a vehicle is placed in a storage facility” and “such” for “storage.”

CROSS REFERENCES

Louisiana Law. — Notification to Department of Public Safety and Corrections, see La. R.S. 32:1719.

Surrender of stored vehicle to lienholder, see La. R.S. 32:1720.1.

Self-park storage facility notification procedure, see La. R.S. 32:1721.

Abandoned automobiles; stored or in possession of dealer or repairman; right to sell; procedure, see La. R.S. 32:1726.

Hearings, see La. R.S. 32:1727.

Procedure for disposal of certain vehicles deemed abandoned by municipality or parish, see La. R.S. 32:1728.3.

Motor vehicle holds; storage requirements; notification; payment of storage costs, see La. R.S. 32:1735.1.

JUDICIAL DECISIONS

INDEX

CRIMINAL LAW & PROCEDURE

• Search & Seizure

•• Warrantless Searches

••• Inventory Searches

CRIMINAL LAW & PROCEDURE

• Search & Seizure

•• Warrantless Searches

••• Inventory Searches. — Car owner did not consent to the impound and was not liable for storage and fees when the car was under an official hold; the car owner was entitled to the repair cost of items that were either damaged or missing on his vehicle while in the possession of the wrecker service. Jordan v. Baton Rouge, 529 So. 2d 412, 1988 La. App. LEXIS 1608 (June 21, 1988), writ of certiorari denied by 532 So. 2d 152, 1988 La. LEXIS 2041 (La. 1988), writ of certiorari denied by 532 So. 2d 152, 1988 La. LEXIS 2094 (La. 1988).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Under the Louisiana Towing and Storing Act, La. R.S. 32:1711, et seq., when the Office of Motor Vehicles can ascertain through reasonable diligence the identity of the actual owner of a towed vehicle who has failed to register it in his name, then this actual owner must receive actual notice via La. R.S. 32:1720 before the Office can issue a permit to sell the vehicle. When the actual owner’s identity cannot be ascertained through reasonable diligence, then the actual owner must receive constructive notice via La. R.S. 32:1728C before the Office can issue a permit to sell the vehicle., OPINION NUMBER 90-441, La. Atty. Gen. Op. No. 1990-441; 1990 La. AG LEXIS 429.

Secured party, rather than sheriff, is liable for payment of towing and storage charges to storage operator prior to release of vehicle pursuant to lawfully issued writ of seizure., OPINION NUMBER 00-133, La. Atty. Gen. Op. No. 2000-133; 2000 La. AG LEXIS 177.

§ 1720.1. Surrender of stored vehicle to lienholder.

Notwithstanding any other provision of law to the contrary, if a vehicle placed in a storage facility or a repair or body shop is encumbered by a lien, and the storage or repair or body shop operator mails the notification required by R.S. 32:1720, the storage or repair or body shop operator shall surrender possession of the vehicle to the holder of any lien on the vehicle on behalf of the registered owner. The holder of any lien on the vehicle is the holder shown on the records of the office of motor vehicles. No such surrender shall occur until secured party makes a complete payment of the towing and storage charges and executes a hold harmless agreement, agreeing to indemnify the storage or repair or body shop operator for surrender of the vehicle to the secured party. (Acts 1999, No. 322, § 1; Acts 2003, No. 998, § 1; Acts 2004, No. 203, § 1, eff. Aug. 15, 2004.)

2004 Amendments. — Acts 2004, No. 203, § 1, effective August 15, 2004, deleted “registered owner of the vehicle has received a ten-day notice by certified mail and has had the opportunity to pay the storage charges and” following “No such surrender shall occur until the.”

2003 Amendments. — Acts 2003, No. 998, § 1, effective August 15, 2003, rewrote existing provision which read:“Notwithstanding any other provision of law to the contrary, in the event that a vehicle that has been placed in a storage facility is encumbered by a lien and the storage operator has mailed the notification as required by R.S. 32:1720, the storage operator shall surrender possession of the vehicle to the holder of any lien on the vehicle on behalf of the registered owner. The holder of any lien on the vehicle is the holder shown on the records of the office of motor vehicles. No such surrender shall occur until the secured party has made a complete payment of the towing and storage charges, and a hold harmless agreement, agreeing to indemnify the storage operator for surrender of the vehicle to the secured party, has been executed.”

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Secured party, rather than sheriff, is liable for payment of towing and storage charges to storage operator prior to release of vehicle pursuant to lawfully issued writ of seizure., OPINION NUMBER 00-133, La. Atty. Gen. Op. No. 2000-133; 2000 La. AG LEXIS 177.

§ 1721. Self-park storage facility notification procedure.

A. If the storage garage or parking lot is of the type where vehicles are driven in and left in storage and the entrance to the facility is controlled manually or mechanically similar to parking facilities usually found at airports and railway stations, the garage or parking lot shall operate under some system whereby the length of time the vehicle has been in storage can readily be determined within one week of the time the vehicle was left, and should a vehicle be brought to such a garage or parking facility with the intent to remain there over twenty days, arrangements must be made in writing with the operator of the parking facility.

B. Any vehicle left at such a garage or parking facility for more than twenty days which has no written arrangements recorded must be reported to the Department of Public Safety and Corrections as outlined in R.S. 32:1719 and must be reported to the owner as outlined in R.S. 32:1720. (Acts 1989, No. 522, § 1.)

CROSS REFERENCES

Louisiana Law. — Exemption from provisions of R.S. 32:1718 through 1721, see La. R.S. 32:1722.

§ 1722. Exemption from provisions of R.S. 32:1718 through 1721.

A. (1) Except when summoned to a location by a law enforcement agency from a call allocation system, the provisions of R.S. 32:1718 through 1721 shall not apply where the verified owner of the vehicle or the verified legal representative of the owner has entered into a contract, in writing on a form herein described, for the continuous storage or parking of the vehicle.

(2) The storage facility shall verify the registered owner and any lien holder in accordance with R.S. 32:1718.

(3) The storage facility shall verify and keep a copy of any legal documents declaring the status of any person claiming to be a legal representative of a vehicle owner.

B. For the purposes of this Section, when a vehicle is stored as a result of a court order, the court shall act as a representative of the owner, thus the notifications of R.S. 32:1718 through R.S. 32:1721 are not required.

C. The written storage contract shall contain the following:

(1) The name, address, and driver’s license number of the verified owner or verified legal representative of the owner that is making the storage arrangements.

(2) The name and address of the owner if different from the above person.

(3) The name and address of any lien holder on the vehicle title.

(4) The cost of storage and any other costs that will be accrued to the vehicle. Any costs not set forth within the storage agreement may not be charged.

(5) A description of the vehicle.

(6) The vehicle identification number.

(7) The vehicle license plate number.

(8) The condition of the vehicle.

(9) The date that the vehicle is placed in storage.

(10) The date after which time the vehicle will be considered abandoned, not to exceed six months from the date of storage.

(11) Notice that when the vehicle is considered abandoned, it will be subject to sale by the storage facility owner.

(12) The signature of the owner or legal representative of the owner that is making the storage arrangements.

D. The storage facility owner shall give notice in writing to the verified lien holder at least fifteen business days prior to the expiration of the storage contract in Subsection C of this Section. (Acts 1989, No. 522, § 1; Acts 2009, No. 435, § 1, eff. July 1, 2010.)

2009 Amendments. — The 2009 amendment by No. 435 substituted “R.S. 32:1718 through 1721” for “R.S. 32:1718 through R.S. 32:1721” in the section heading and in (A); added the (A)(1) designation; in (A)(1) and (C)(1), substituted “verified owner” for “owner” and “verified legal representative” for “legal representative”; added (A)(2) through (A)(3); added (C)(3); redesignated (C)(3) through (C)(11) as (C)(4) through (C)(12); and added (D).

Quoted Statutory Material. — Acts 2009, No. 435, § 4, provides that “This Act shall become effective on July 1, 2010. However, the electronic reporting requirements specified in R.S. 32:1728.2(E) as provided in this Act shall not take effect until the Department of Public Safety and Corrections, office of motor vehicles, certifies to the division of administration, that the electronic system to implement the requirements of such provisions have been tested and are fully operational.”

CROSS REFERENCES

Municipal Law. — Vehicles for hire: towing and recovery > storage rates. Shreveport Code of Ordinance § 102-164.

§ 1723. Maintenance of records.

The owner of the place of business shall maintain adequate records on storage of all vehicles, describing the vehicle, the date brought into storage, and the name of the person and/or department authorizing such storage. These records and any vehicle remaining in storage shall be open to inspection by any peace officer any time the business is open. All records of storage shall be maintained for a period of at least three years. (Acts 1989, No. 522, § 1; Acts 2001, No. 1097, § 1.)

2001 Amendments. — Acts 2001, No. 1097, § 1, effective August 15, 2001, substituted “three years” for “five years” in the last sentence.

§ 1724. Administrative penalties.

A. Any person who fails to comply with any provision required by this Chapter shall forfeit all claims for towing services and storage of such vehicles and shall be subject to an administrative fine. Each day’s failure to make such a report as required hereunder shall constitute a separate offense.

B. In accordance with the rules and regulations adopted pursuant to the Administrative Procedure Act, administrative fines shall be assessed by the deputy secretary of the Department of Public Safety and Corrections and payable to the Louisiana Towing and Storage Fund. (Acts 1989, No. 522, § 1.)

§ 1725. Criminal penalties.

Any violation of this Chapter shall be punishable by a fine of not more than five hundred dollars or by imprisonment for not more than six months, or both. (Acts 1989, No. 522, § 1.)

§ 1726. Abandoned automobiles; stored or in possession of dealer or repairman; right to sell; procedure.

A. Whenever any vehicle of a type subject to registration in this state has been stored or left in possession of a motor vehicle dealer or repairman for repair or otherwise and the same has not been claimed after a vehicle has been placed in storage as a result of nonpayment, the repair shop shall make the notifications required in R.S. 32:1719 and R.S. 32:1720.

B. After a period of forty-five days from the notice required in R.S. 32:1720 and no payment of the cost of storage or repair has been made for that period, the motor vehicle dealer or repairman with whom the vehicle has been left for storage or repair may dispose of it and collect the charges and cost of storage and cost of repair in the manner set forth in R.S. 32:1728. The charges and cost for storage shall not exceed any maximum charge set by the Public Service Commission for storage services pursuant to its legal authority under R.S. 45:180.1, or as otherwise provided by law. (Acts 1989, No. 522, § 1; Acts 2001, No. 496, § 1.)

2001 Amendments. — Acts 2001, No. 496, § 1, effective August 15, 2001, in the first sentence of (B), deleted “not to exceed ten dollars per day” following “cost of storage” and substituted “R.S. 32:1728” for “R.S. 32:1728(B)” at the end; added the second sentence.

§ 1727. Hearings.

A. The owner of any vehicle that was stored by a public agency shall have the right to an administrative hearing to determine if towing and storage of said vehicle was proper. The owner of the vehicle must make a request for a hearing within ten days of the date that the owner notification is mailed as described in R.S. 32:1720 to the agency that had the vehicle towed.

B. The hearing shall be conducted by the public agency authorizing the tow or other body authorized to do so within three business days after receipt of the request for a hearing. (Acts 1989, No. 522, § 1; Acts 2001, No. 1097, § 1.)

2001 Amendments. — Acts 2001, No. 1097, § 1, effective August 15, 2001, inserted “business” in (B).

CROSS REFERENCES

Louisiana Law. — Owner notification of a stored vehicle; right to request administrative hearing, see La. R.S. 32:1720.

§ 1728. Disposal of a stored motor vehicle.

A. After forty-five days from the original date of storage or adjusted storage date, if applicable, the storage or parking facility owner shall send a final notice which shall comply with the notice requirements of R.S. 32:1720(B)(1) through (7) to the stored vehicle’s owner. The final notice shall inform the stored vehicle’s owner that unless he pays all outstanding charges and claims the vehicle or makes arrangements with the storage or parking facility owner for the continued storage of the vehicle, the storage or parking facility owner may apply for a permit to sell or permit to dismantle from the department after fifteen days from the date the final notice is mailed to the stored vehicle’s owner. The notice shall also inform the stored vehicle’s owner of the provisions in R.S. 32:1730 and that they may be turned over to collections for failure to pay outstanding charges and claims. The towing, storage, or parking facility shall not charge for storage past the ninetieth day from the original date of storage, or the adjusted storage date, if applicable. The storage or parking facility owner may continue to charge storage up to the ninetieth day, or until the permit to sell has been issued, if the application for the permit to sell was submitted prior to the ninetieth day from the original date of storage or the adjusted storage date, if applicable.

B., C. Repealed by Acts 2001, No. 1097, § 2, effective August 15, 2001.

D. Prior to issuance of the permit to sell or permit to dismantle, the storage or parking facility owner shall provide the department with the following evidence:

(1) A copy of the original report of the stored vehicle including owner information furnished by the department or its authorized agent.

(2) A copy of the first and final notices sent to the owner of the stored vehicle.

(3) The original certificate of mailing for both the first and final notices sent to the stored vehicle’s owner and the returned unopened envelope, if applicable, for the first or final notices with postal markings indicating the post office’s attempt to deliver such notice. If these items cannot be furnished, other documented proof that the storage or parking facility owner sent notice to the stored vehicle’s owner shall be submitted to the department.

(4) An appraisal based on the most recent National Automobile Dealers Association Guide. An original appraisal prepared by an independent appraiser, which shall contain the year, make, model, and vehicle identification number, shall be acceptable for vehicles not valued by the National Automobile Dealers Association Guide.

(5) A photograph of the vehicle in its current condition.

(6) If the department requires an affidavit of physical inspection of the stored vehicle, it shall be completed by a full-time Peace Officer Standards and Training (P.O.S.T.) certified law enforcement officer, who has been trained and certified by the Department of Public Safety and Corrections, office of state police, to inspect vehicles to be crushed or dismantled.

E. Repealed by Acts 2001, No. 1097, § 2, effective August 15, 2001.

F. Repealed by Acts 1993, No. 412, § 2. (Acts 1989, No. 522, § 1; Acts 1992, No. 221, § 1; Acts 1993, No. 412, § 2; Acts 2001, No. 1097, §§ 1, 2, eff. Aug. 15, 2001; Acts 2010, No. 839, § 1, eff. Aug. 15, 2010; Acts 2012, No. 806, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 806, in (A), in the second sentence, substituted “after fifteen days from” for “within fifteen days of” and “mailed to” for “received by” and added the third through last sentences; and added the second sentence of (D)(4).

2010 Amendments. — The 2010 amendment by No. 839, in (D)(3), substituted “certificate of mailing” for “signed post office receipt of delivery,” substituted “and the returned unopened envelope, if applicable” for “or the returned unopened envelope,” and substituted “these items” for “either of these items”; rewrote (D)(4), which formerly read: “An original appraisal, prepared by an independent appraiser, which shall contain the year, make, model, and vehicle identification number and the printed name and address and full signature of the appraiser. Additionally, a photograph of the vehicle shall be affixed to the appraisal”; added (D)(5); redesignated former (D)(5) as (D)(6); and added “who has been trained and certified by the Department of Public Safety and Corrections, office of state police, to inspect vehicles to be crushed or dismantled” in (D)(6).

2001 Amendments. — Acts 2001, No. 1097, § 1, effective August 15, 2001, rewrote (A), which read: “Whenever any such vehicle has been left in storage with any person engaged in the business of public storage of motor vehicles and the same has not been claimed for a period of forty-five days or more, and no payment for the costs of storage has been made for that period, the person with whom the vehicle has been left for storage may dispose of it and collect the charges and costs of storage in the manner set forth hereinafter”; and rewrote (D), which read: “Upon presentation of said proces verbal and to which there shall be attached:

(1) A copy of the original report if applicable, which is required to be filed with the Department of Public Safety and Corrections.

(2) A copy of the letter which has been sent to the owner, lien holder, and chattel mortgage holder, if applicable, as required by this Section.

(3) The original post office receipt of delivery if the letter required to be sent by this Section has been delivered or the unopened envelope with the postal markings indicating attempt to deliver the letter required by this Section.

(4) Copies of two separate appraisals required by this Section.

(5) A statement by the newspaper publisher or the publisher’s authorized representative setting forth the contents of the advertisement and the date on which such advertisement was placed; and such other evidence as the department may require, a title certificate shall be issued by the department to the said purchaser free from all liens, privileges, and chattel mortgages.”

Acts 2001, No. 1097, § 2, effective August 15, 2001, repealed (B), which read: “After the forty-five day period has lapsed, he shall forward a certified letter, return receipt requested, to the owner at the owner’s last known address and to the mortgage holder, should there be any, advising in the letter the exact location of the vehicle, the date it was placed in storage, and by whom so placed, the outstanding charges against the vehicle, and the general condition of the vehicle. The letter shall also include a statement placing the registered owner and mortgage holder, if any, on notice that, unless action is taken on their part to claim the vehicle from the possession of the place of storage or unless an agreement is made by either or both of them to pay outstanding storage charges and to pay storage charges for continued storage of the vehicle and all costs incurred for the notification required by this Chapter, not to exceed the cost authorized by R.S. 32:1714(5), within fifteen days from the receipt of the letter, the vehicle will be advertised for sale at public auction and the proceeds disposed of as hereinafter provided”; repealed (C), which read: “After the lapse of the fifteen days above set out, the person in whose possession the vehicle has been left for storage may then, if it has not been claimed and the costs and charges have not been paid, insert an advertisement in a local newspaper with general circulation describing the vehicle and stating that the vehicle will be sold to the highest bidder for cash for not less than two-thirds of its appraised value, free from all liens, privileges, and chattel mortgages. This advertisement must be published once and the sale shall be made not less than ten days nor more than fifteen days from the date of the advertisement, which shall fix the time and place of the sale. Prior to the sale, the vehicle shall be appraised in the same manner that personal property is appraised for judicial sales, and it shall then be offered at public auction on the terms as advertised. The person causing said vehicle to be sold shall make a proces verbal in writing in duplicate originals of the proceedings leading up to the sale, one original to be kept for his own records and one to be delivered to the purchaser”; and repealed (E), which read: “If, however, the vehicle is in a wrecked or salvaged condition, and has been reduced in value below one-half the NADA Book Value of a similar vehicle in average operable condition, or if the storage or wrecker service costs and charges have been equal to or surpassed the higher of two appraisals made by a competent, qualified, independent appraiser, the forty-five day waiting period hereinabove set out may be reduced to thirty days. The owner or operator of the storage or parking facility, having secured from the Department of Public Safety and Corrections, as set forth in this Chapter, or from whatever source necessary, the most current registration information available on the vehicle, along with any chattel mortgages that may be on file with the department, shall forward a certified letter, return receipt requested, to the owner at the last known address, the content of the letter being the same as aforementioned in this Chapter. After the fifteen-day notice given in the letter has lapsed, which date shall be not less than thirty days from date of storage as required in this Section, and no action has been taken on the part of the owner or mortgage holder to claim the vehicle from the possession of the storage garage or parking facility and no arrangements have been made in writing for continued storage, the owner of said garage or parking facility shall then make a proces verbal in writing in duplicate originals with supporting data, excluding advertisement which is not to be required by this Subsection. Upon presentation of said proces verbal and other evidence required by this Section, a permit to sell the vehicle shall be granted by the department to the person storing said vehicle allowing him to sell the vehicle for the protection of his interest. In the event the storage garage or parking lot operator desires a certificate of title to be issued in lieu of the permit to sell, he shall include an affidavit of physical inspection by a full-time P.O.S.T. certified law enforcement officer of this state wherein the general condition of the vehicle is stated in detail.”

CROSS REFERENCES

Louisiana Law. — Abandoned automobiles; stored or in possession of dealer or repairman; right to sell; procedure, see La. R.S. 32:1726.

Procedure for disposal of certain vehicles deemed abandoned by municipality or parish, see La. R.S. 32:1728.3.
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REAL PROPERTY LAW

• Nonmortgage Liens

•• Lien Priorities. — An alleged lien holder, a vehicle storage facility owner that was owed storage fees and that sought to seize and sell trucks of their owner, did not have a superior claim to these fees to that of a secured creditor, because the Louisiana Towing and Storage Act, La. Rev. Stat. Ann. § 32:1728 does not encumber trucks that have already been removed from the premises. First Nat’l Bank of Commerce v. Williams, 719 So. 2d 663, 1998 La. App. LEXIS 2725 (Sept. 30, 1998).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Under the Louisiana Towing and Storing Act, La. R.S. 32:1711, et seq., when the Office of Motor Vehicles can ascertain through reasonable diligence the identity of the actual owner of a towed vehicle who has failed to register it in his name, then this actual owner must receive actual notice via La. R.S. 32:1720 before the Office can issue a permit to sell the vehicle. When the actual owner’s identity cannot be ascertained through reasonable diligence, then the actual owner must receive constructive notice via La. R.S. 32:1728(C) before the Office can issue a permit to sell the vehicle., OPINION NUMBER 90-441, La. Atty. Gen. Op. No. 1990-441; 1990 La. AG LEXIS 429.

§ 1728.1. [Repealed.]

Repealed by Acts 2001, No. 1097, § 2, effective August 15, 2001.

§ 1728.2. Procedure for disposal of junk vehicles.

A. The provisions of this Section shall provide an alternate procedure for disposing of junk vehicles.

B. Repealed by Acts 2001, No. 1097, § 2, effective August 15, 2001.

C. As used in this Section:

(1) “Crush or dismantle” means to render the vehicle in such a state that it cannot be used or rebuilt for use as a motor vehicle.

(2) “Junk vehicle” means a vehicle in such a state of deterioration that it cannot be profitably restored and has a fair market value of five hundred dollars or less by using the rough trade-in value shown in the most recent National Automobile Dealers Association Guide.

(3) “Owner-operator” means a person or legal entity who owns or operates a business engaged in the towing or storage of vehicles, and has a vehicle licensed as a towing vehicle under R.S. 32:1716.

D. Each owner-operator who possesses a vehicle which meets the criteria set forth in Paragraph (C)(2) of this Section may make application for crushing of the vehicle at the expiration of thirty days or make application for dismantling of the vehicle at the expiration of thirty days from mailing of the notice. The application shall be made in a format authorized by the department upon satisfaction and submission of each of the following requirements:

(1) The owner-operator has complied with the provisions of R.S. 32:1719 and 1720.

(2) The owner-operator has the vehicle physically inspected by a full-time Peace Officer Standards and Training (P.O.S.T.) certified law enforcement officer, who has been trained and certified by the Department of Public Safety and Corrections, office of state police, to inspect vehicles to be crushed or dismantled.

(3) Repealed by Acts 2001, No. 1097, § 2, effective August 15, 2001.

(4) The owner-operator obtains an appraisal showing the vehicle has a fair market value of five hundred dollars or less. The appraisal shall be based on the rough trade-in value of the vehicle as determined by the most recent National Automobile Dealers Association Guide. An original appraisal prepared by an independent appraiser, which shall contain the year, make, model, and vehicle identification number, shall be acceptable for vehicles not valued by the National Automobile Dealers Association Guide.

(5) The owner-operator shall take photographs of all four sides of the vehicle prior to making application for permission to crush or dismantle.

E. Upon approval from the department or ten business days from the mailing of the application, the owner-operator may release the vehicle to a licensed crusher or licensed dismantler. Receipt of sale to a licensed crusher or licensed dismantler shall be submitted electronically to the office of motor vehicles on a form provided by the Department of Public Safety and Corrections.

F. Within seven business days following the crushing or dismantling of the vehicle, the licensed crusher or licensed dismantler shall execute a certification for each vehicle, in a format authorized by the Department of Public Safety and Corrections, office of motor vehicles, providing the following information:

(1) That a vehicle has been crushed or dismantled.

(2) A description of the vehicle to be crushed or dismantled and each part to be dismantled for salvage.

(3) The vehicle identification number.

(4) A photograph of all four sides of the vehicle prior to crushing or dismantling.

G. The owner-operator shall maintain copies of the following records on all vehicles crushed or dismantled under the provisions of this Section:

(1) Completed physical inspection form as prepared by a full-time Peace Officer Standards and Training (P.O.S.T.) certified law enforcement officer who has been trained and certified by the Department of Public Safety and Corrections, office of state police, to inspect vehicles to be crushed or dismantled.

(2) One appraisal showing the vehicle has a fair market value of five hundred dollars or less. The appraisal shall be based on the rough trade-in value of the vehicle as determined by the most recent National Automobile Dealers Association Guide. An original appraisal prepared by an independent appraiser, which shall contain the year, make, model, and vehicle identification number, shall be acceptable for vehicles not valued by the National Automobile Dealers Association Guide.

(3) A photograph of all four sides of the vehicle prior to crushing or dismantling.

(4) A copy of the original report of a stored vehicle as required in R.S. 32:1719.

(5) A copy of the notice required by R.S. 32:1720 which was sent to the registered owner of the vehicle, the holder of any lien on the vehicle, and any other person with an ownership interest in the vehicle.

(6) The original certificate of mailing for the notice sent to the stored vehicle’s owner and the returned unopened envelope, if applicable, with the postal marking indicating attempt to deliver the letter required by this Section. If these items could not be furnished, other documented proof that the storage or parking facility owner sent notice to the stored vehicle owner shall be retained by the owner-operator. These records shall be open to inspection by any peace officer any time the business is open. All records required by this Section shall be maintained for a period of at least three years.

H. Neither the state of Louisiana nor the office of motor vehicles shall incur any liability as a result of the disposal of a vehicle under these provisions. (Acts 1997, No. 892, § 1, eff. Aug. 15, 1997; Acts 2001, No. 1097, §§ 1, 2, eff. Aug. 15, 2001; Acts 2003, No. 101, § 1, eff. Aug. 15, 2003; Acts 2004, No. 886, § 1, eff. Aug. 15, 2004; Acts 2009, No. 435, § 1, eff. July 1, 2010; Acts 2010, No. 839, § 1, eff. Aug. 15, 2010; Acts 2012, No. 806, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 806 added the last sentence of (D)(4) and (G)(2).

2010 Amendments. — The 2010 amendment by No. 839 substituted “notice. The application shall be made in a format authorized by the department” for “notice, by certificate of mailing, on a form provided by the Department of Public Safety and Corrections, office of motor vehicles” in (D); in the introductory language of (F), substituted “in a format authorized” for “on the form provided” and deleted “and forward it to the office of motor vehicles, by certificate of mailing” preceding “providing the following information”; substituted “rough trade-in value” for “standard value” in (G)(2); and in (G)(6), substituted “certificate of mailing for the notice sent to the stored vehicle’s owner and” for “signed post office receipt of delivery, if the letter required to be sent by this Section has been delivered, or,” added “if applicable,” and substituted “these” for “either of these.”

2009 Amendments. — The 2009 amendment by No. 435 rewrote (C) through (H).

2004 Amendments. — Acts 2004, No. 886, § 1, effective August 15, 2004, deleted “which is ten years old or older” following “means a vehicle” in (C)(2).

2003 Amendments. — Acts 2003, No. 101, § 1, effective August 15, 2003, substituted “mailing of the notice, by certificate of mailing” for “mailing of the certified notice” in (D); and substituted “by certificate of mailing” for “by certified mail, return receipt requested” in (E).

2001 Amendments. — Acts 2001, No. 1097, § 1, effective August 15, 2001, in (A), substituted “an alternate” for “a,” substituted “junk” for “certain,” and deleted the last two sentences, which read: “The procedure provided for in this Section shall be an alternative to the procedures set forth in R.S. 32:1728 and 1728.1. When a vehicle is eligible for disposal under the provisions of this Section, the provisions of R.S. 32:1728 and 1728.1 shall not apply to the disposal of that vehicle”; substituted “cannot be used or” for “cannot ever be used or be” in (C)(1); in (C)(2), inserted “ten years old or older,” deleted “the vehicle” preceding “has a fair market value,” and substituted “five hundred dollars” for “two hundred dollars”; added (C)(3); deleted “final” preceding “certified notice” in (D); in (D)(4), substituted “an appraisal showing” for “two appraisals from competent appraisers showing that,” and substituted “five hundred dollars” for “two hundred dollars”; rewrote (D)(5), which read: “The owner-operator takes a picture of each and every side of the vehicle prior to crushing or dismantling which is a clear, color photograph”; substituted “seven business days following the crushing or dismantling of the vehicle” for “seven days after the time that a vehicle is crushed or dismantled” in (E); added “as prepared by a full-time Peace Officer Standards and Training (P.O.S.T.) certified law enforcement officer” to the end of (F)(1); in (F)(2), substituted “One appraisal showing the vehicle has” for “Two appraisals showing,” and substituted “five hundred dollars” for “two hundred dollars”; rewrote (F)(3), which read: “A picture of each and every side of the vehicle prior to crushing or dismantling which is a clear, color photograph”; inserted “of a stored vehicle” in (F)(4); rewrote (F)(5), which read: “A copy of the letter which has been sent to the owner, lienholder, and chattel mortgage holder, if applicable”; and in (F)(6), in the first sentence, inserted “signed,” inserted “returned,” added the second sentence, and substituted “three years” for “five years” in the last sentence.

Acts 2001, No. 1097, § 2, effective August 15, 2001, repealed (B), which read: “As used in this Section, ‘owner-operator’ means a person or legal entity who owns or operates a business which is engaged in the towing or storage of vehicles, and has a vehicle licensed as a towing vehicle under R.S. 32:1716”; and repealed (D)(3), which read: “The vehicle is over ten years old.”

Quoted Statutory Material. — Acts 2009, No. 435, § 4, provides that “This Act shall become effective on July 1, 2010. However, the electronic reporting requirements specified in R.S. 32:1728.2(E) as provided in this Act shall not take effect until the Department of Public Safety and Corrections, office of motor vehicles, certifies to the division of administration, that the electronic system to implement the requirements of such provisions have been tested and are fully operational.”

CROSS REFERENCES

Louisiana Law. — Procedure for disposal of certain vehicles deemed abandoned by municipality or parish, see La. R.S. 32:1728.3.

§ 1728.3. Procedure for disposal of certain vehicles deemed abandoned by municipality or parish.

A. This Section provides a procedure for disposing of certain vehicles. The procedure provided for in this Section shall be an alternative to the procedures set forth in R.S. 32:1728, 1728.2, and 1728.4. When a vehicle is eligible for disposal under the provisions of this Section, the provisions of R.S. 32:1728, 1728.2, and 1728.4 shall not apply to the disposal of that vehicle.

B. As used in this Section, “owner-operator” means a person or legal entity who owns or operates a business engaged in the towing or storage of vehicles, and has a vehicle licensed as a towing vehicle under R.S. 32:1716.

C. In order to utilize the provisions of this Section, the owner-operator must have taken possession of the vehicle at the request of a municipality or parish acting under R.S. 32:473.1 and the vehicle shall have an appraisal with a fair market value of five hundred dollars or less. The appraisal shall be based on the rough trade-in value of the vehicle as determined by the most recent National Automobile Dealers Association Guide.

D. (1) Each owner-operator who possesses a vehicle which meets the criteria set forth in Subsection C of this Section may crush or dismantle the vehicle provided the owner-operator satisfies each of the following requirements:

(a) The owner-operator has complied with the provisions of R.S. 32:1719 and 1720.

(b) The owner-operator has the vehicle physically inspected by a full-time Peace Officer Standards and Training (P.O.S.T.) certified law enforcement officer who has been trained and certified by the Department of Public Safety and Corrections, office of state police, to inspect vehicles to be crushed or dismantled.

(c) The owner-operator obtains an appraisal showing the vehicle has a fair market value of five hundred dollars or less. The appraisal shall be based on the rough trade-in value of the vehicle as determined by the most recent National Automobile Dealers Association Guide.

(d) The owner-operator takes a photograph of all four sides of the vehicle prior to crushing or dismantling.

(2) At the expiration of thirty days after mailing the notice, by certificate of mailing, required by R.S. 32:1720, the owner-operator may crush or dismantle the vehicle.

E. Within seven business days following the crushing or dismantling of the vehicle, the owner-operator shall execute an affidavit, on the form provided by the Department of Public Safety and Corrections, office of motor vehicles, and forward it to the office of motor vehicles, by certificate of mailing, providing the following information:

(1) That a vehicle has been crushed or dismantled.

(2) A description of the vehicle to be crushed and each part to be dismantled for salvage.

(3) The vehicle identification number.

(4) The findings of the physical inspection required by Subparagraph (D)(1)(b) of this Section.

(5) A photograph of all four sides of the vehicle prior to crushing or dismantling.

F. (1) The owner-operator shall maintain the following records on all vehicles crushed or dismantled under the provisions of this Section:

(a) A completed physical inspection form as prepared by a full-time Peace Officer Standards and Training (P.O.S.T.) certified law enforcement officer who has been trained and certified by the Department of Public Safety and Corrections, office of state police, to inspect vehicles to be crushed or dismantled.

(b) One appraisal showing the vehicle has a fair market value of five hundred dollars or less. The appraisal shall be based on the rough trade-in value of the vehicle as determined by the most recent National Automobile Dealers Association Guide.

(c) A photograph of all four sides of the vehicle prior to crushing or dismantling.

(d) A copy of the original report of a stored vehicle as required in R.S. 32:1719.

(e) Some manner of documentation of the request of the municipality or parish directing that the vehicle be removed.

(f) A copy of the notice required by R.S. 32:1720 which was sent to the registered owner of the vehicle, the holder of any lien on the vehicle, and any other person with an ownership interest in the vehicle.

(g) The original signed post office receipt of delivery if the letter required to be sent by this Section has been delivered; or the returned unopened envelope with the postal marking indicating attempt to deliver the letter required by this Section. If either of these items could not be furnished, other documented proof that the storage or parking facility owner sent notice to the stored vehicle owner shall be retained by the owner-operator.

(2) These records shall be open to inspection by any peace officer any time the business is open. All records required by this Section shall be maintained for a period of at least three years.

G. The municipality or parish shall not incur any liability as a result of the disposal of a vehicle under these provisions. (Acts 1999, No. 459, § 1, eff. Aug. 15, 1999; Acts 2001, No. 1097, § 1, eff. Aug. 15, 2001; Acts 2003, No. 101, § 1, eff. Aug. 15, 2003; Acts 2009, No. 435, § 1, eff. July 1, 2010.)

2009 Amendments. — The 2009 amendment by No. 435, in (C), added “an appraisal with” and added the second sentence; added “who has been trained and certified by the Department of Public Safety and Corrections, office of state police, to inspect vehicles to be crushed or dismantled” in (D)(1)(b) and (F)(1)(a); added the last sentence of (D)(1)(c); added “of all four sides” in (D)(1)(d) and (F)(1)(c); in the introductory language of (E), added “on the form provided by the Department of Public Safety and Corrections, office of motor vehicles” and substituted “providing the following information” for “stating”; added “to be crushed and each part to be dismantled for salvage” in (E)(2); added (E)(5); and added the last sentence of (F)(1)(b).

2003 Amendments. — Acts 2003, No. 101, § 1, effective August 15, 2003, substituted “mailing the notice, by certificate of mailing” for “mailing the certified notice” in (D)(2); and substituted “by certificate of mailing” for “by certified mail, return receipt requested” in (E).

2001 Amendments. — Acts 2001, No. 1097, § 1, effective August 15, 2001, in (A), substituted “R.S. 32:1728, 1728.2, and 1728.4” for “R.S. 32:1728, 1728.1, and 1728.2” in the second and third sentences; deleted “which is” following “business” in (B); substituted “and” for “Further” in (C); deleted “had” preceding “the vehicle” in (D)(1)(b); substituted “obtains an appraisal showing” for “has obtained two appraisals from competent appraisers showing that” in (D)(1)(c); substituted “takes a photograph” for “has taken a picture which is a clear, color photograph of each and every side” in (D)(1)(d); substituted “seven business days following the crushing or dismantling of the vehicle” for “seven days after the time that a vehicle is crushed or dismantled” in (E); added “as prepared by a full-time Peace Officer Standards and Training (P.O.S.T.) certified law enforcement officer” to the end of (F)(1)(a); substituted “One appraisal showing the vehicle has” for “Two appraisals showing” in (F)(1)(b); substituted “photograph of each” for “A picture, which is a clear, color photograph of each and every” in (F)(1)(c); inserted “of a stored vehicle” in (F)(1)(d); rewrote (F)(1)(f), which read: “A copy of the letter which has been sent to the owner, lienholder, and chattel mortgage holder, if applicable”; in (F)(1)(g), in the first sentence, inserted “signed,” and inserted “returned,” and added the last sentence; and substituted “three years” for “five years” in the last sentence of (F)(2).

Quoted Statutory Material. — Acts 2009, No. 435, § 4, provides that “This Act shall become effective on July 1, 2010. However, the electronic reporting requirements specified in R.S. 32:1728.2(E) as provided in this Act shall not take effect until the Department of Public Safety and Corrections, office of motor vehicles, certifies to the division of administration, that the electronic system to implement the requirements of such provisions have been tested and are fully operational.”

§ 1728.4. Procedure for disposal of vehicles with no record of ownership; out-of-country vehicles.

A. After complying with the provisions of R.S. 32:1719(A), if the department or its authorized agent cannot obtain owner information on a stored vehicle, the department or its authorized agent shall furnish the storage or parking facility owner a copy of the original request for a stored vehicle card which was filed for the stored vehicle with a letter indicating that no ownership information could be found.

B. Within ten business days of the date the department or its authorized agent sends the information required in Subsection A of this Section to the storage or parking facility owner, the storage or parking facility owner shall publish an advertisement in the official journal of the locality where the stored vehicle is located on two separate occasions. The advertisement shall contain the following information:

(1) The make and identification number of the stored vehicle.

(2) The name and physical address of the storage or parking facility where the stored vehicle is located.

(3) Notice that if all current outstanding charges against the stored vehicle are not paid and the stored vehicle is not claimed by the owner within fifteen calendar days from the last date of publication of the advertisement, the storage or parking facility owner may apply for a permit to sell or permit to dismantle the stored motor vehicle.

C. Prior to issuance of the permit to sell or permit to dismantle the stored vehicle, the storage or parking facility owner shall provide the department with the following information:

(1) A copy of the original request for stored vehicle information sent to the department or its authorized agent and a copy of the letter returned from the department or its authorized agent indicating no ownership information could be found on the stored vehicle.

(2) Original proof of publication from the newspaper with a copy of the advertisement which contains all of the information required in Subsection B of this Section.

(3) One appraisal on the stored vehicle which contains the make, model, vehicle identification number, and the printed name, address, and full signature of the appraiser. A photograph of the vehicle shall be affixed to the appraisal.

(4) A completed and notarized hold harmless affidavit stating no ownership information could be found.

(5) An affidavit of physical inspection completed by a full-time Peace Officer Standards and Training (P.O.S.T.) certified law enforcement officer. (Acts 2001, No. 1097, § 1.)

§ 1729. Waiver of fee; disposal of law enforcement storage.

After complying with the provisions of this Chapter, a tow truck owner or operator may obtain from the department, without the payment of fees otherwise required by R.S. 32:728, a permit to sell or permit to dismantle in order to dispose of a vehicle, which he removed, pursuant to a request from a law enforcement agency, as an abandoned vehicle or from the scene of an accident. (Acts 1989, No. 522, § 1; Acts 2001, No. 1097, § 1.)

2001 Amendments. — Acts 2001, No. 1097, § 1, effective August 15, 2001, deleted “a wrecker a tow truck owner or” following “Chapter,” deleted “a certificate of title, or certified copy thereof” following “R.S. 32:728,” inserted “or permit to dismantle,” and deleted “in a wrecked or salvaged condition or having a value of less than the amount of the accrued towing and storage charges,” following “dispose of a vehicle.”

§ 1730. Proceeds of sale; disposition of.

All funds received from the sale of a vehicle under this Chapter shall be set aside into separate accounts by the person making the sale and he shall deduct therefrom the full amount due and owing him for the storage and other charges, which shall be at the customary rates charged for such service, together with the costs of appraisal and advertisement, the balance, if any, to be credited on the books of such person to the credit of the owner for six months from the date of the sale; provided, however, that if the funds so credited are not claimed by the owner within the time specified herein they shall be deemed forfeited to the person making the sale, who may credit such funds to his own account free and clear of all claims. (Acts 1989, No. 522, § 1.)

§ 1731. The Louisiana Towing and Storage Fund.

All fees and fines collected under the provisions of this Chapter shall be paid into the state treasury on or before the twenty-fifth day of the month following their collection and, in accordance with Article VII, Section 9 of the Constitution of Louisiana, shall be credited to the Bond Security and Redemption Fund. Out of the funds remaining in the Bond Security and Redemption Fund, after a sufficient amount is allocated therefrom to pay all obligations secured by the full faith and credit of the state which become due and payable within each fiscal year, the treasurer shall pay an amount equal to the total amount of funds paid into the treasury into a special fund, which is hereby created in the state treasury and designated as the “Louisiana Towing and Storage Fund”. All funds collected or received pursuant to this Chapter and deposited in the Louisiana Towing and Storage Fund shall be administered by the deputy secretary of public safety services. The fund shall be used solely to fund personnel positions and the activities and enforcement of this Chapter by the office of state police and only in the amount appropriated by the legislature with all remaining funds to be deposited in the state general fund. (Acts 1989, No. 522, § 1; Acts 2001, No. 856, § 1.)

2001 Amendments. — Acts 2001, No. 856, § 1, effective August 15, 2001, inserted “personnel positions and” in the last sentence.

§ 1732. Third party surcharges.

Whenever a motor vehicle is towed to a location other than a facility owned and operated by the tow company, the surcharge levied by the third party receiving the motor vehicle shall not exceed twenty-five percent of the amount charged for the initial tow of the vehicle, including other related towing charges such as storage and administration fees. (Acts 1992, No. 1089, § 1; Acts 2001, No. 400, § 1.)

2001 Amendments. — Acts 2001, No. 400, § 1, effective August 15, 2001, substituted “initial tow” for “towing,” and added “including other related towing charges such as storage and administration fees.”

§ 1733. Fees charged for towing; certain parishes.

A. When, in parishes with a population of three hundred thousand or more, an individual parks a vehicle on private property and the owner or lessee of that property requests a towing company to remove and store the parked vehicle, the fee charged by the towing company shall not exceed the towing fee which the local governing authority would have charged had the vehicle been towed for a violation while parked on public property.

B. If the towing company charges an excessive fee, the owner of the vehicle shall have a right and cause of action to recover the amount of the excess fee, plus reasonable attorney fees, and all costs of court. (Acts 1997, No. 349, § 1, eff. Aug. 15, 1997; Acts 2011, 1st Ex. Sess., No. 9, § 1, eff. June 12, 2011.)

2011 1st Extraordinary Session Amendments. — The 2011 amendment by No. 9 substituted “three hundred thousand” for “four hundred thousand” in (A).

§ 1734. Gate fees; other fees; excessive charges; prohibitions; cause of action.

A. A towing or storage company that assesses gate fees shall not assess such fee in an amount in excess of forty-five dollars.

B. If the towing or storage company charges a gate fee in excess of forty-five dollars, the owner of the vehicle shall have a right and cause of action to recover the amount of the excess fee, plus reasonable attorney fees, and all costs of court.

C. For the purposes of this Section, a “gate fee” shall mean a charge assessed by a towing or storage company for releasing a towed vehicle before or after normal business hours.

D. No towing or storage company shall charge a fee for the retrieval of contents from a stored or towed vehicle during normal business hours. However, a towing or storage company may charge a fee, not to exceed forty-five dollars, for the retrieval of contents from a stored or towed vehicle at a time other than during normal business hours. If the towing or storage company charges a fee in violation of this Subsection, the owner of the vehicle shall have a right and cause of action to recover the amount of the excess fee, plus reasonable attorney fees and all costs of court.

E. For purposes of this Section, “normal business hours” of any towing or storage company shall be from 8:00 a.m. to 5:00 p.m., Monday through Friday, exclusive of legal holidays. (Acts 1999, No. 532, § 1, eff. Aug. 15, 1999; Acts 2001, No. 856, § 1, eff. Aug. 15, 2001; Acts 2010, No. 837, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 837 substituted “before or after normal business hours” for “before or after business hours” in (C); and added (E).

2001 Amendments. — Acts 2001, No. 856, § 1, effective August 15, 2001, in the section heading, inserted “other fees” and added “prohibitions; cause of action” to the end; added (D).

§ 1735. Driver’s selection of licensed tow company; law enforcement rotation list; minimum requirements; removal from rotation list.

A. When a law enforcement officer determines that a motor vehicle must be towed, the law enforcement officer shall give the owner or operator of the motor vehicle the option to select a licensed towing company to tow his vehicle. If the owner or operator of the motor vehicle is unable to select a licensed towing company, chooses not to select a particular licensed towing company, or an emergency situation requires the immediate removal of the vehicle, the next available licensed towing company on the approved law enforcement rotation list shall be called by the law enforcement officer to tow the vehicle.

B. The towing company selected by the owner or operator of a motor vehicle or the law enforcement officer shall be allowed to respond to the call within forty-five minutes. If the towing company fails to respond within forty-five minutes, the law enforcement officer may select the next available towing company from the approved rotation list.

C. Law enforcement agencies may establish a rotation list of towing companies with tow trucks licensed in accordance with the provisions of R.S. 32:1716. However, prior to a tow truck company’s participation on a law enforcement agency’s rotation list, the tow truck company shall comply with the provisions of R.S. 45:164 and 180.1. The Department of Public Safety and Corrections, office of state police shall establish minimum standards, rules, and procedures for participation in a rotation list which shall be approved by the House and Senate transportation, highways, and public works committees prior to their adoption. Any local law enforcement agency may adopt minimum standards consistent with the office of state police rules or comply with the standards established by the office of state police.

D. No law enforcement officer shall recommend to the vehicle owner or operator a specific tow company to conduct a tow. All tows shall be referred to the law enforcement rotation list or the authorized contractor for the law enforcement agency. When the owner or operator exercises their option to select the tow company, such selection shall be duly noted on the tow invoice or the law enforcement record of the incident. (Acts 1999, No. 961, § 1, eff. Aug. 15, 1999; Acts 2001, No. 513, § 1, eff. Aug. 15, 2001; Acts 2003, No. 80, § 1, eff. Aug. 15, 2003; Acts 2008, No. 429, § 1, eff. June 21, 2008; Acts 2012, No. 806, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 806 added (D).

2008 Amendments. — Acts 2008, No. 429, § 1, effective June 21, 2008, deleted the former last sentence in (C), which read: “Towing companies selected by the law enforcement agency to participate in the rotation list shall participate at the discretion of the law enforcement agency and may be removed for any violation of law, agency rule, or policy”; and added the last two sentences in (C).

2003 Amendments. — Acts 2003, No. 80, § 1, effective August 15, 2003, in (A), substituted “When a law enforcement officer determines that a motor vehicle must be towed, the law enforcement officer shall give the owner or operator of the motor vehicle the option to” for “The owner or operator of a motor vehicle who cannot provide law enforcement officers with sufficient proof of liability insurance coverage on said vehicle may,” substituted “of the motor vehicle is unable to select a licensed towing company, chooses not” for “does not choose,” and inserted “or an emergency situation requires the immediate removal of the vehicle.”

2001 Amendments. — Acts 2001, No. 513, § 1, effective August 15, 2001, in the section heading, inserted “law enforcement rotation list” preceding and added “removal from rotation list” following “minimum requirements”; in the second sentence of (A), substituted “the next available licensed towing company” for “then he shall be provided a listing of licensed towing companies” following “a particular licensed towing company,” and added “if any, shall be called by the law enforcement officer to tow the vehicle” at the end; in (B), inserted “or the law enforcement officer” following “motor vehicle” in the first sentence, and substituted “the next available” for “a” in the last sentence; added (C).

CROSS REFERENCES

Louisiana Law. — Abandoned vehicle; removal, see La. R.S. 32:473.1.

§ 1735.1. Motor vehicle holds; storage requirements; notification; payment of storage costs.

A. Any law enforcement agency may place a hold on a vehicle stored at a licensed storage facility for up to fourteen calendar days.

B. A law enforcement agency may request extension of a hold placed pursuant to Subsection A of this Section. In order to extend a hold, the law enforcement agency shall notify the storage facility in writing prior to expiration of the initial hold. If the law enforcement agency does not request extension of such hold, the storage facility shall release the vehicle to its owner upon payment by such owner of all towing and storage charges to the storage facility, provided that the storage facility has complied with the provisions of R.S. 32:1719 and 1720.

C. When a law enforcement agency extends its hold pursuant to Subsection B of this Section, the law enforcement agency may remove the vehicle to a designated impound lot.

D. When a law enforcement agency extends its hold pursuant to Subsection B of this Section and elects to continue storage of the motor vehicle at the storage facility, the law enforcement agency shall be responsible for payment of the storage facility’s charges during the requested hold extension period; however, the owner of the motor vehicle shall be responsible for payment of the storage facility’s towing and storage charges during the initial law enforcement hold period.

E. Upon judicial determination of no probable cause, a law enforcement agency shall release its hold on the impounded vehicle.

F. Upon judicial determination of guilt of an offense pursuant to Titles 14, 32, or 40 of the Louisiana Revised Statutes of 1950, for which law enforcement placed a hold on his vehicle, the owner of an impounded vehicle shall be liable for payment of all towing and storage costs. (Acts 2010, No. 949, § 1, eff. Aug. 15, 2010.)


§ 1736. Towing of motor vehicles from private property; definitions; billing invoices; uniform fees; penalties.

A. For purposes of this Section, the following terms shall have the meaning indicated unless the context clearly indicates otherwise:

(1) “Authorized representative” shall mean an individual a property owner has delegated or inferred managerial responsibilities to regarding a particular property or premise. An authorized representative shall not be a tow truck owner or operator.

(2) “Parking space” shall mean the designated location in a parking area for the parking of a single vehicle.

(3) “Parking areas” shall mean areas used by the public as a means of access to and egress from, and for the parking of motor vehicles by patrons of a shopping center, business, factory, hospital, or institution. “Parking areas” shall also include housing and apartment complexes, private or public institutions of learning, and other similar locations.

(4) “Tagged for removal” shall mean the placement of a highly visible sticker or other similar tag, which contains the date, time, name of the tow company authorized to remove the vehicle, and the printed name and signature of the property owner or his authorized representative, in a conspicuous place on the motor vehicle by the property owner or his authorized representative. Such stickers or tags shall be clearly visible to drivers of passing vehicles and shall not damage, harm, or otherwise alter the appearance of the motor vehicle.

B. No tow truck operator engaged in the nonconsensual tow of a motor vehicle from any parking area shall tow the motor vehicle unless the tow has been authorized by a law enforcement agency of competent jurisdiction or the motor vehicle has been tagged for removal. However, if the billing invoice has been signed by the property owner or his authorized representative prior to the unauthorized vehicle being towed or if the provisions of Subsection C of this Section are applicable, the vehicle shall not be required to be tagged for removal. Any tow truck operator towing a vehicle from a parking area or private property shall provide a billing invoice to the owner or redeemer of the motor vehicle which invoice complies with applicable law and shall include the following information:

(1) Date and time of service.

(2) The tow truck operator’s name and the time of departure.

(3) The name of the law enforcement agency requesting the tow, if applicable.

(4) Itemization of all fees charged for service.

(5) Any additional information required by the Louisiana Public Service Commission.

C. Property owners who tow unauthorized vehicles from their property or parking areas shall place signage in clearly visible locations at the entrances and exits to such property warning motorists that unauthorized vehicles may be towed. If the property has specific parking areas or parking spaces where vehicles are subject to be towed, the specific parking area or parking space that a vehicle is subject to be towed from must also be clearly marked warning the motorist their vehicle may be towed. Such warning shall include signage in each designated parking area or the marking of the individual parking spaces in these specific parking areas. A property owner or his authorized representative who enters into contracts or agreements with a tow truck company to engage in tow-related services and activities shall place signage in clearly visible locations at the entrances and exits to such property or parking areas warning motorists that unauthorized vehicles may be towed. The signage shall include the name, address, and phone number of the towing company in lettering no less than two inches in height. Tow truck company owners and drivers shall ensure that the property, parking areas, and spaces are clearly marked prior to the removal of any vehicle. Additionally, a copy of the written contract or agreement entered into between the property owner or his authorized representative and the tow truck company shall be maintained at the business office of the property owner and the business office of the tow truck company and in the tow truck. The written contract or agreement shall define the parking rules and reasons for towing. The written contract or agreement shall be dated and signed by all parties and include telephone contact numbers for the property owner or their authorized agent and the tow truck company owner, or their authorized agent. The written contract or agreements shall indicate the starting date of the towing service, and the specific date of termination of such agreement. Property owners meeting the requirements of this Subsection shall not be required to tag a motor vehicle for removal or sign the billing invoice prior to towing.

D. All fees charged by a tow truck operator for the nonconsensual towing of a vehicle from private property or parking areas shall be uniform and shall be set in accordance with rules and regulations promulgated by the Louisiana Public Service Commission. If the tow truck operator charges any fee in excess of the uniform fee, the owner of the motor vehicle shall have a right and cause of action to recover the amount of the excess fee, storage costs, if applicable, reasonable attorney fees, and all court costs. The provisions of this Section shall be enforced by all state and local law enforcement officers and duly appointed officers of the Louisiana Public Service Commission. Tow truck operators shall make billing invoices available for inspection upon request by any law enforcement officer or duly appointed officer of the Louisiana Public Service Commission and shall provide such officers with a copy of any billing invoice, any contract for services, or the name, address, and phone number of any property owner or authorized representative.

E. Any tow truck operator who fails to comply with the provisions of this Section, who fails to provide a billing invoice which contains the information required by this Section to the redeemer of the motor vehicle, or who tows a vehicle in violation of this Section shall be in violation of the provisions of R.S. 14:68.4 and shall be subject to any applicable penalty prescribed by law, including but not limited to the revocation of the towing license. Lack of knowledge of the conduct of a tow truck company employee shall not be a defense for the tow truck company owner. (Acts 2003, No. 1054, § 1, eff. July 1, 2003; Acts 2012, No. 806, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 806 rewrote (A)(2), which formerly read: “’Nonconsensual tow’ shall mean the towing of a motor vehicle without the prior consent or authorization of the motor vehicle owner or operator”; in (C), inserted the second, third, sixth, ninth, and tenth sentences, inserted “or parking areas” in the present fourth sentence, deleted “and the uniform towing fee” following “towing company” in the present fifth sentence, and inserted “written” in the present seventh and eighth sentences; and deleted “and by the Department of Public Safety and Corrections, office of state police” at the end of the first sentence of (D).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A private property owner or his lessee may restrict parking on private property provided those restrictions are made known to the public by signs, posts, fences or other warning devices. Opinion 06-0043. 2006 La. AG LEXIS 245.

CHAPTER 17. TRI-STATE CORRIDOR COMMISSION.

Section

1751. Powers of the commission.

§ 1751. Powers of the commission.

The Tri-State Corridor Commission is hereby declared to constitute and is declared to be a body politic and political subdivision of the state of Louisiana, as defined in Article VI, Section 44 of the Constitution of Louisiana. The commission is hereby granted all of the rights, powers, privileges, and immunities granted to political subdivisions, including but not limited to the following:

(1) The commission is declared to constitute and be a body politic and political subdivision of the state and is empowered to, among other things:

(a) Sue and be sued.

(b) Adopt, use, and alter a corporate seal.

(c) Initiate or coordinate research, studies and the gathering of information pertaining to the four laning, construction, expansion, improvement or extension of Louisiana Highway 1; and

(d) Provide for the long-term economic/industrial development and tourism development of the corridor area.

(2) Further provision is hereby authorized that the boundary of the commission shall be the geographical boundaries of the parish of Caddo in Louisiana and the counties of Marion, Cass, and Bowie in Texas and Miller and Little River Counties in Arkansas.

(3) The management and control of the commission shall be vested in a twelve member board of commissioners, who shall serve without compensation, and shall be appointed by the municipalities, parish, or county government within the boundaries of the commission with three members who shall be appointed by the three highway departments, one each from Louisiana, Texas, and Arkansas, and who shall serve as an ex officio-nonvoting member.

(4) The commission shall have the authority to undertake and perform economic development, industrial development, and tourism development in the corridor and in behalf of the membership comprising those political subdivisions (city, town, village, county, parish) within the boundaries of the commission’s authority.

(5) The commission shall be designated as an official depository for all research, analyses, and information relating to the project area and shall receive and preserve all such information. It shall further be the depository for maps, aerial photography, and other study and survey materials.

(6) The commission is authorized to receive monies from any public or private body which may so desire to appropriate, donate, or transfer funds, real property or other items of value to be used by the commission to defray costs of operation and expenses of the commission. Further, the commission has the authority to apply for, receive, and accept from any public agency or private entity, group, or its designee any grant, contribution, or loan of money, property, or other things of value for purposes authorized by the commission.

(7) The commission shall abide by all provisions of Louisiana and federal law pertaining to open meetings, public records, fiscal agents, official journals, dual office holding and employment, public bid law, and the Code of Governmental Ethics.

(8) The commission shall have the authority to levy and cause to be collected any taxes, except ad valorem taxes, fees, or charges authorized under the constitution or laws of this state, which shall be limited to those taxes, fees, or charges that are commonly referred to as user fees or charges and which bear relationship to the proposed four laning highway project or highway usage, including motor vehicle transfer fees and annual road use charges or license fees, and to pledge the proceeds of such levy to the reimbursement of debt service payments for bonds issued on the behalf of the commission by the state of Louisiana. Provided, however, that no tax, fee, or charge may be levied or imposed unless first approved by a majority of the qualified electors who vote in an election called for such purposes within the commission and by a majority of the qualified electors within Caddo Parish.

(9) The commission shall have the authority to enter into cooperative agreements and arrangements or a cooperative endeavor with the state as authorized by Article VII, Section 14(C) of the Constitution of Louisiana, under which the state will agree to issue bonds for the completion of the project, and in return, the commission shall agree to reimburse the state for a portion of the total cost of said highway project which portion shall not exceed twenty-five percent of the total cost to the state, from the revenues of the commission, for debt service payments of those bonds.

(10) No tax, fee, or charge shall be proposed unless and until public notice of the intention to submit such tax, fee, or charge for voter approval is published in the official journal of the parish included within the boundaries of the commission at least thirty days prior to the date on which the board of commissioners shall consider and vote on a resolution calling for said tax election. Such notice must set forth:

(a) A general description of the highway project to be funded through bonds to be serviced by said tax.

(b) The total approximate cost of the highway project.

(c) The portion of the total cost of said highway project which will be funded through revenues of the commission.

(d) The date on which construction is anticipated to begin and the anticipated date of completion.

(e) The date, time, and place of the meeting at which said resolution shall be considered. (Acts 1990, No. 912, § 1, eff. July 25, 1990.)

CHAPTER 18. LOUISIANA MOTOR VEHICLE THEFT PREVENTION AUTHORITY. [REPEALED.]

Section

1801 to 1805. [Repealed.]

§ 1801. [Repealed.]

Repealed by Acts 1997, No. 1116, § 2, effective August 15, 1997.

§ 1802. [Repealed.]

Repealed by Acts 1997, No. 1116, § 2, effective August 15, 1997.

§ 1803. [Repealed.]

Repealed by Acts 1997, No. 1116, § 2, effective August 15, 1997.

§ 1804. [Repealed.]

Repealed by Acts 1997, No. 1116, § 2, effective August 15, 1997.

§ 1805. [Repealed.]

Repealed by Acts 1997, No. 1116, § 2, effective August 15, 1997.

 

TITLE 37. PROFESSIONS AND OCCUPATIONS

Chapter

20 Miscellaneous Provisions Common to Certain Professions .

47 Private Contract Security Companies.

CHAPTER 20. MISCELLANEOUS PROVISIONS COMMON TO CERTAIN PROFESSIONS.

PART 5. GOOD SAMARITAN LAW.

Section

1737. Immunity from liability; implementation of the “Amber Alert” system.

PART 5. GOOD SAMARITAN LAW.

§ 1737. Immunity from liability; implementation of the “Amber Alert” system.

A. Louisiana’s statewide “Amber Alert” system is a cooperative effort among the Louisiana State Police and local law enforcement agencies, Louisiana Sheriffs’ Association and Louisiana Association of Chiefs of Police, working in conjunction with the Amber Alert Foundation of Louisiana, the Louisiana Association of Broadcasters, radio and television stations, the Louisiana Cable & Telecommunications Association, cable television operators, the Louisiana Lottery Corporation and its retailers throughout the state and other entities who may become an active component part of this effort. This statewide system provides law enforcement agencies with intermediary access to the transmitted signals of those radio and television broadcast stations and cable systems, across the state which voluntarily participate during the critical minutes following an initial report to local authorities of the abduction of a child. By utilizing remote access equipment linked to the National Emergency Alert System (EAS) and an electronic mail network, maintained by the Louisiana State Police, all radio and television broadcast stations, cable television operators and the Louisiana Lottery Corporation will receive an alert to interrupt programming, via the EAS, and transmit information about a child’s abduction. Accurate information about the disappearance, together with a photograph and description of the child, will be disseminated to as many residents of the state as possible as quickly as possible. Citizens having information which may lead to the recovery of the abducted child will be requested to contact law enforcement agencies by calling 911, or their local law enforcement agency.

B. Overutilization of the EAS or false information could render the “Amber Alert” system ineffective; therefore, all necessary precautions to authenticate information and limit interruptions of local radio and television broadcasts shall be taken.

C. Any state police officer, members of other law enforcement entities, radio or television broadcasters, cable television operators, lottery corporation or lottery vendors who transmit or display, or who fail to transmit or display such information concerning an abducted child, and other entities who may become an active component of this effort, shall not be liable for any civil damages or criminal penalty as a result of any acts or omissions relative to the “Amber Alert” program.

D. The immunity herein granted to state police officers, members of other law enforcement entities, radio and television broadcasters, cable television operators, lottery corporation or lottery vendors as provided for in Subsection C of this Section shall extend to and include the officers, directors, members and employees of the Louisiana Sheriffs’ Association, Louisiana Association of Chiefs of Police, Louisiana Association of Broadcasters, Louisiana Cable & Telecommunications Association, and the Amber Alert Foundation of Louisiana. (Acts 2003, No. 59, § 1, eff. May 23, 2003.)

TREATISES AND LAW REVIEWS

Louisiana Treatises. — 1-11 Louisiana Tort Law § 11.03 > Chapter 11 IMMUNITY > § 11.03 Charities.

CHAPTER 47. PRIVATE CONTRACT SECURITY COMPANIES.

Section

3270. Declaration of purpose.

3271. Private security law; short title.

3272. General definition of terms.

3273. Louisiana State Board of Private Security Examiners; creation; qualification; domicile; term of office; confirmation; oath of office; compensation.

3274. Powers, duties, authorities, and responsibilities; meetings; quorum.

3275. Executive secretary; duties.

3276. Qualifications of licensee.

3276.1. Suitability.

3277. Investigation; time; procedure.

3278. Examination.

3279. Approval, denial; procedure; appeals; prior qualifications.

3280. License form; information; assignment or transfer.

3281. Posting; unlawful posting; surrender of license.

3282. Notification of changes.

3283. Security officer and security operations manager registrant; card; application; qualifications; investigation; denial, suspension, or revocation; validity; renewal; change of address.

3284. Training of security officers; requirements.

3285. Transportation of firearms.

3286. Fees.

3287. Renewal of license, certificate; penalty.

3288. Administrative penalties.

3289. Causes for nonissuance, suspension, revocation, or restrictions; fines; reinstatement.

3290. Insignias; markings; clothing; restrictions.

3291. Unlawful Commissions.

3292. Violations; penalties.

3293. Cease and desist order; injunctive relief.

3294. Sole proprietorship, partnership, corporation, association with licensed business.

3295. Fund of the board of private security examiners.

3296. Adoption of rules.

3297. Local governmental restrictions; superseded local governmental laws, code, or ordinances.

3298. Inapplicability.

§ 3270. Declaration of purpose.

A. The Legislature of Louisiana declares that it is necessary to require the licensure of private security agents and businesses to be in the best interest of the citizens of this state.

B. The purpose of this Chapter is to require qualifying criteria in a professional field in which unqualified individuals may injure the public. The requirements of this Chapter will contribute to the safety, health, and welfare of the people of Louisiana. (Acts 1984, No. 505, § 1, eff. Jan. 1, 1985; Acts 1991, No. 315, § 1.)

CROSS REFERENCES

Louisiana Law. — Transfer of agencies to Department of Public Safety and Corrections, see La. R.S. 36:409.

Training of security officers; requirements, see La. R.S. 37:3284.

JUDICIAL DECISIONS
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GOVERNMENTS

• State & Territorial Governments

•• Licenses. — The purpose and goal of the Private Security Regulatory and Licensing Law, La. Rev. Stat. Ann. §§ 37:3270-3298, is to provide a detailed licensing scheme for the profession of private security agents in order to protect the public from unqualified individuals who may injure the public and to weed out such individuals. Hickey v. Centenary Oyster House, 719 So. 2d 421, 1998 La. LEXIS 3042 (Oct. 20, 1998).

INSURANCE LAW

• General Liability Insurance

•• Exclusions

••• Contractual Liabilities. — Liability insurer of a private security agency, licensed under the law, who contractually assumed the responsibility of guarding the safety of persons and protecting such persons against injury from those who would intentionally attack and rob them, could not avoid statutory liability because of the assault and battery exclusion in a liability insurance policy if the insured under the liability policy caused, partly or wholly, the injury to the person. Hickey v. Centenary Oyster House, 690 So. 2d 858, 1997 La. App. LEXIS 396 (Feb. 26, 1997), reversed by La. 97-1074, 719 So. 2d 421, 1998 La. LEXIS 3042 (La. Oct. 20, 1998).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 37:3270, OPINION No. 86-21, La. Atty. Gen. Op. No. 1986-21; 1986 La. AG LEXIS 595.

Private correctional officers at Winn Correctional Center do not have to be licensed by the Louisiana Board of Private Security Examiners., OPINION NUMBER 90-277, La. Atty. Gen. Op. No. 1990-277; 1990 La. AG LEXIS 244.

An armed private security officer whose duties require the transporting of a firearm to and from the work assignment and his residence is required to have in his possession an armed registration card issued by the Board of Private Security Examiners. Any city ordinance which further seeks to legislate in this area is superceded by state law. Finally, a private security guard who carries a concealed weapon must obtain a permit from the parish chief law enforcement officer., OPINION NUMBER 92-459, La. Atty. Gen. Op. No. 1992-459; 1992 La. AG LEXIS 360.

R.S. 37-3270-71. The Board of Private Security Examiners does not maintain regulatory responsibility or authority over private contract prison guards., Opinion 01-96, La. Atty. Gen. Op. No. 2001-96; 2001 La. AG LEXIS 196.

TREATISES AND LAW REVIEWS

General Treatises. — Holmes’ Appleman on Insurance 2d § 133.4 > Assault and Battery Exclusion > Enforceability of Assault and Battery Exclusion.

Louisiana Law Reviews. — Article: Enforcement of the Assault and Battery Exclusion in Louisiana: Hickey v. Centenary Oyster House. 60 La. L. Rev. 793 (Spring, 2000).

Comment: The Status of Private Searches Under the Louisiana Constitution of 1974. 49 La. L. Rev. 873 (March, 1989).

§ 3271. Private security law; short title.

This Chapter shall be known and may be cited as the Private Security Regulatory and Licensing Law. (Acts 1984, No. 505, § 1, eff. Jan. 1, 1985.)

CROSS REFERENCES

Municipal Law. — Private detectives and private detective agencies. New Orleans Code of Ordinance ch. 30, art. XIV.

§ 3272. General definition of terms.

A. As used in this Chapter, the following terms shall have the following meanings ascribed to them:

(1) “Applicant” means a person who seeks to be examined for licensure or registration by the board.

(2) “Armed security officer” is an individual who provides security services and who at any time wears, carries, possesses, or has access to a firearm or any other weapon defined by the board. All other defensive or offensive weapons not approved by the board are prohibited.

(3) “Armored car company or armed courier company” means any person that provides secured transportation and protection from one place or point to another place or point involving money, currency, coins, bullion, securities, bonds, jewelry, or other valuables.

(4) “Board” means the Louisiana State Board of Private Security Examiners, an agency in the Department of Public Safety and Corrections.

(5) “Branch manager” means the individual endowed with the responsibility and liability for a branch office.

(6) “Branch office” means a separate office which is part of a company licensed by the board.

(7) “Instructor” means any person approved and licensed by the board to administer and certify the successful completion of the required minimum training requirements for security officers.

(8) “Contract security company” means any person engaging in the business of providing, or which undertakes to provide, a security officer on a contractual basis for another person.

(9) “Department” means the Louisiana Department of Public Safety and Corrections.

(10) “Executive secretary” means the chief administrative officer of the board.

(11) “Licensee” means any person to whom a license is granted in accordance with the provisions of this Chapter.

(12) “Person” means an individual, firm, association, company, partnership, corporation, nonprofit organization, or other legal entity.

(13) “Principal corporate officer” means the president, vice president, treasurer, secretary, or comptroller or any other person who performs functions for the corporation corresponding to those performed by the foregoing officers.

(14) “Private security business” is any entity that provides protection to persons and property, excluding any law enforcement agency, but including any:

(a) Contract security company; or

(b) Armored car company or armed courier company.

(15) “Qualifying agent” means a responsible officer or executive employee meeting the experience qualifications set forth herein.

(16) “Registrant” means an individual who holds a valid registration card issued by the board.

(17) “Registration card” means the identification card issued by the board to a registrant as evidence that the registrant has met the required minimum qualifications.

(18) “Security officer” means an individual who is employed by a contract security company whether armed or unarmed, to protect a person or persons or property or both, and whose duties include but are not limited to the following:

(a) Prevention of unlawful intrusion or entry.

(b) Prevention of larceny.

(c) Prevention of vandalism.

(d) Protection of property or person.

(e) Prevention of abuse.

(f) Prevention of arson.

(g) Prevention of trespass on private property.

(h) Control, regulation, or direction of the flow or movements of the public, except on public streets, whether by vehicle, on foot, or otherwise.

(i) Street patrol service or merchant patrol service, which is any contract security company that utilizes foot patrols, motor vehicles, or any other means of transportation in public areas or on public thoroughfares in the performance of its security functions.

(19) (a) “Security operations manager” means any individual whose duties include but are not limited to the following:

(i) Scheduling and assignment of work shifts.

(ii) Assignment of duties.

(iii) Hiring and firing or dismissing of security guards under his administrative control.

(iv) Any other general duties relating to security officer services.

(b) The term “security operations manager” shall not include any individual directly employed by an industrial facility, including but not limited to those engaged in chemical manufacturing, petroleum production and refining, paper production, energy generation, and mineral refining, who retains third-party security officers and whose duties with respect thereto may include one or more duties of a security operations manager.

(c) The term “security operations manager” shall not include any individual who is a certified peace officer working on an off-duty detail associated with or through his employment as a peace officer.

B. The board by rule may define terms only pursuant to and consistent with the provisions of this Chapter.

C. The provisions of this Chapter shall not apply to persons and corporations exempted by R.S. 37:3298. (Acts 1984, No. 505, § 1, eff. Jan. 1, 1985; Acts 1989, No. 552, § 1; Act 1991, No. 315, § 1; Acts 2008, No. 212, § 1, eff. Aug. 15, 2008; Acts 2012, No. 439, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 439 deleted “principally” following “individual who is” in the introductory language of (A)(18).

2008 Amendments. — Acts 2008, No. 212, § 1, effective August 15, 2008, added (A)(19).

Quoted Statutory Material. — Acts 2008, No. 212, § 2, provides that “The provisions of this Act shall not apply to any person performing the duties of a security operations manager prior to the effective date of this Act.”

CROSS REFERENCES

Louisiana Law. — Unlawful Commissions, see La. R.S. 37:3291.

Definitions, see La. R.S. 37:3503.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 37:3270, OPINION No. 86-21, La. Atty. Gen. Op. No. 1986-21; 1986 La. AG LEXIS 595.

Private correctional officers at Winn Correctional Center do not have to be licensed by the Louisiana Board of Private Security Examiners., OPINION NUMBER 90-277, La. Atty. Gen. Op. No. 1990-277; 1990 La. AG LEXIS 244.

§ 3273. Louisiana State Board of Private Security Examiners; creation; qualification; domicile; term of office; confirmation; oath of office; compensation.

A. The Louisiana State Board of Private Security Examiners is hereby created as an agency of the state government in the Department of Public Safety and Corrections. The board shall be a body corporate and may sue and be sued.

B. The board shall consist of nine members appointed by the governor. One member shall be appointed from and shall reside in each of the five public service commission districts established by law. Four members shall be appointed from the state at large. Each member shall be a citizen of the United States of America, a resident of Louisiana, at least thirty years of age, and shall have been actively engaged in the private security business for at least five years. One of the members appointed at large shall be a representative of a nationally operated security company. Each member shall be licensed or registered with the board or a corporate officer of a licensed company.

C. The board shall be domiciled in Baton Rouge, but shall be authorized to meet elsewhere in the state.

D. Each appointed member shall serve at the pleasure of the governor for a term concurrent with the term of office of the governor appointing him, except that each member shall serve until his successor has been appointed and begins serving.

E. Each appointment by the governor shall be submitted to the Senate for confirmation. No appointee shall serve more than two consecutive terms.

F. In the event of death, resignation, or disability of a member of the board, the governor shall fill the vacancy by appointing a qualified person for the remainder of the unexpired term.

G. Each member of the board shall receive a certificate of appointment from the governor, and before beginning his term of office, shall file with the secretary of state his written oath or affirmation for faithful discharge of his official duty.

H. (1) No member of the board shall receive a per diem but shall be reimbursed for actual expenses when actually attending a meeting of the board or any of its committees, and for time spent on behalf of the board on official business not to exceed ten days in any month.

(2) Additionally, each member shall be reimbursed for all necessary travel and incidental, and clerical expenses incurred in carrying out the provisions of this Chapter and upon approval of the board as evidenced by voucher. (Acts 1984, No. 505, § 1, eff. Jan. 1, 1985. Acts 1986, No. 598, § 1; Acts 1989, No. 552, § 1; Act 1991, No. 315, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Members of the Louisiana State Board of Private Security Examiners are appointed for the term of the governor, at the pleasure of the governor, and one member shall be appointed for each public service commission district in the state and shall reside in that district; four members shall be appointed from the state at large. A member appointed to serve one district who lives in another district is improperly appointed., OPINION NUMBER 88-350, La. Atty. Gen. Op. No. 1988-350; 1988 La. AG LEXIS 249.

Members of the Louisiana State Board of Private Security Examiners must meet the requirements set forth in R.S. 37:3273(B). Those members serve for the term of office of the Governor or at his pleasure., OPINION NUMBER 88-486, La. Atty. Gen. Op. No. 1988-486; 1988 La. AG LEXIS 310.

In order to qualify for appointment to the Louisiana Board of Private Security Examiners, a person must have been actively engaged in the private secure business for at least five years. The passive holding of a license for that period of time is not sufficient. OPINION NUMBER 89-373, La. Atty. Gen. Op. No. 1989-373; 1989 La. AG LEXIS 432.

§ 3274. Powers, duties, authorities, and responsibilities; meetings; quorum.

A. The board shall:

(1) Examine all applicants to be licensed and regulated under the provisions of this Chapter.

(2) Administer a written examination for prospective licensees at least twice each year.

(3) Adopt rules and regulations to govern the practice of private security in the state of Louisiana.

(4) Issue, suspend, modify, or revoke licenses or registration cards to provide private security in the state of Louisiana.

(5) Report to the attorney general of the state of Louisiana all persons violating the provisions of this Chapter.

(6) Elect a chairman and a vice chairman, each to serve two-year terms.

(7) Report annually, no later than March 1, to the governor, the secretary of the department, and the legislature on its activities.

(8) Adopt its official seal.

(9) Investigate alleged violations of the provisions of this Chapter and any rules and regulations adopted by the board.

(10) Govern in accordance with the Louisiana Administrative Procedure Act.

(11) Adopt rules to authorize the assessment of administrative penalties in the form of fines not to exceed five hundred dollars per violation and cost of the board’s proceedings.

B. The board may:

(1) Adopt and enforce rules and regulations, bylaws, and rules of professional conduct as the board may deem necessary and proper to regulate private security businesses in the state of Louisiana, to provide for the efficient operation of the board, and otherwise to discharge its duties and powers under this Chapter.

(2) Prescribe and adopt regulations, standards, procedures, and policies governing the manner and conditions under which credit shall be given by the board for participation in a program of continuing professional education such as the board may consider necessary and appropriate to maintain the highest standards of the private security industry in the state of Louisiana.

(3) Authorize any member of the board to make any affidavit necessary for the issuance of any injunction or other legal process authorized under this Chapter or under the rules and regulations of the board.

(4) Issue subpoenas to require attendance and testimony and the production of documents, for the purpose of enforcing the laws relative to the private security industry and securing evidence of violations thereof.

(5) Maintain a current list of all businesses and persons licensed by the board.

(6) Appoint a qualified executive secretary.

(7) Employ clerical assistance necessary to carry out the administrative work of the board.

(8) Employ legal counsel to carry out the provisions of this Chapter, provided that the fees of such counsel and the costs of all proceedings except criminal prosecutions shall be paid by the board from its own funds.

(9) Incur all necessary and proper expenses.

(10) Purchase or otherwise acquire any real or personal property, including making or entering into mortgages, as may be necessary or convenient to the exercise of its powers in order to accomplish the purposes of this Chapter. The board shall take title to and hold such property in its name as an agency of the state.

(11) When a state of emergency has been declared in this state pursuant to R.S. 14:329.6, authorize the operation of out-of-state private security businesses within the state and the use of its employees within the state for the duration of the state of emergency or for a stipulated amount of time after declaration of the state of emergency, not to exceed thirty days from the last day of the declared state of emergency, if the private security business:

(a) Is licensed in another state in which the qualifications, insurance, training, and other similar requirements are at least equal to those required under this Chapter.

(b) Has notified the board that they intend to operate in the state and submits all information requested by the board.

C. The chairman and executive secretary of the board, or in their absence any other member of the board, may administer oaths in the taking of testimony upon any matter appertaining to the duties and powers of the board.

D. The board shall meet quarterly at regular meetings each year. A special meeting may be held at such time and place as specified by the executive secretary on call of the chairman or any four members. The executive secretary shall give written notice of all meetings to the members of the board and to the interested public.

E. A majority of the voting members of the board shall constitute a quorum for all purposes, including the granting or issuance of licenses and the rulemaking and adjudicative functions of the board. (Acts 1984, No. 505, § 1, eff. Jan. 1, 1985; Acts 1989, No. 552, § 1; Act 1991, No. 315, § 1; Acts 1994, 3rd Ex. Sess., No. 96, § 1; Acts 2006, No. 206, § 1, eff. Aug. 15, 2006.)

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute deleted “the board may” preceding “authorize” in (B)(11), as amended by Acts 2006, No. 206, § 1.

2006 Amendments. — Acts 2006, No. 206, § 1, effective August 15, 2006, added (B)(11).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — State Board of Private Security Examiners must comply with capital outlay process in acquiring land and building office space for its use, even when using self-generated funds., Opinion Number 98-213, La. Atty. Gen. Op. No. 1998-213; 1998 La. AG LEXIS 245.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Enforcement of the Assault and Battery Exclusion in Louisiana: Hickey v. Centenary Oyster House. 60 La. L. Rev. 793 (Spring, 2000).

Comment: The Status of Private Searches Under the Louisiana Constitution of 1974. 49 La. L. Rev. 873 (March, 1989).

§ 3275. Executive secretary; duties.

The position of executive secretary of the board is hereby created. The executive secretary shall be appointed by the board and shall serve as its chief administrator. He shall not be a member of the board, but shall be a full-time employee of the board, to be paid compensation in an amount to be determined by the board. The executive secretary shall perform such duties as may be prescribed by the board, and shall employ such persons as he deems necessary and fix their compensation. He shall have no financial or business interests, contingent dealings or otherwise, in the security services investigative business, watch, guard, or patrol agency while so employed or for a period of five years thereafter. (Acts 1984, No. 505, § 1, eff. Jan. 1, 1985; Acts 1989, No. 552, § 1; Act 1991, No. 315, § 1.)

§ 3276. Qualifications of licensee.

A. The board shall base the determination of the satisfactory minimum qualifications for licensing on whether or not the applicant meets the following criteria:

(1) Is of good moral character.

(2) Is of legal age.

(3) Is a citizen of the United States.

(4) Meets the suitability qualifications pursuant to R.S. 37:3276.1(A).

(5) Has not been declared by any court of competent jurisdiction incompetent by reason of mental defect or disease which has not been restored.

(6) Does not suffer from habitual drunkenness or from narcotics addiction or dependence.

(7) A corporation seeking a license shall be incorporated under the laws of this state, or shall be duly qualified to do business within this state with a valid certificate of authority issued by the secretary of state, and shall have an agent for service of process designated as required by law.

B. If, in the opinion of the board, the applicant provides inadequate information to allow the board to ascertain whether the applicant satisfies the qualifications for licensing, the applicant shall be required to provide additional information for purposes of the application, or may be required to present himself for an interview for this purpose.

C. An applicant for licensing shall fill out and file with the board an application form provided by the board. The form shall require relevant information about the applicant’s character, experience, and background.

D. (1) If the applicant is an individual, the application shall be subscribed and sworn to by such person.

(2) If the applicant is a partnership, the application shall be subscribed and sworn to by each partner.

(3) If the applicant is a corporation, it shall be subscribed and sworn to by at least two principal corporate officers.

(4) Any individual signing a license application shall submit with the license application classifiable impressions of his fingerprints on a form approved by the board.

E. The licensee shall be required to have in effect general liability insurance of at least five hundred thousand dollars with the state of Louisiana named as an additional insured and shall provide to the board a certificate of insurance issued by the carrier.

F. Every person in the private security business shall apply to the board for a license prior to operating a business or soliciting business in Louisiana.

G. An applicant and/or qualifying agent for a security business shall have three years’ consecutive experience as an employee, manager, or owner of a security company, or three years’ experience as a law enforcement officer with any federal, state, local, or United States military law enforcement agency. (Acts 1984, No. 505, § 1, eff. Jan. 1, 1985; Acts 1986, No. 803, § 1; Acts 1989, No. 552, § 1; Act 1991, No. 315, § 1; Acts 1992, No. 266, § 1; Acts 1997, No. 155, § 1, eff. Aug. 15, 1997; Acts 2006, No. 206, § 1, eff. Aug. 15, 2006; Acts 2008, No. 213, § 1, eff. Aug. 15, 2008.)

2008 Amendments. — Acts 2008, No. 213, § 1, effective August 15, 2008, rewrote (A)(4).

2006 Amendments. — Acts 2006, No. 206, § 1, effective August 15, 2006, deleted last sentence in (F); and substituted “state, local or United States military law enforcement agency,” for “state or local agency” in (G).

CROSS REFERENCES

Louisiana Law. — Investigation; time; procedure, see La. R.S. 37:3277.

Training of security officers; requirements, see La. R.S. 37:3284.
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GOVERNMENTS

• State & Territorial Governments

•• Licenses. — Although protecting the public from unqualified security agents is listed among the stated policies to be served by the Private Security Regulatory and Licensing Law (Act), La. Rev. Stat. Ann. §§ 37:3270-3298, and although the Act mandates minimum liability coverage, and although general liability policies are issued primarily for the protection of the public rather than the insured, it is not the public policy of this state to protect and provide compensation to injured persons at all times. Hickey v. Centenary Oyster House, 719 So. 2d 421, 1998 La. LEXIS 3042 (Oct. 20, 1998).

INSURANCE LAW

• General Liability Insurance

•• Coverage

••• Bodily Injuries. — Where an assailant injured a concert attendee when she tried to break up a fight between the assailant and her friend, and, after the assailant struck her, an employee of the concert facility jumped on her back and threw her to the floor, which she alleged caused her to receive additional personal injuries, the assault and battery exclusion in the concert facility’s general liability policy precluded her from recovering damages, and the policy did not have to be reformed by eliminating the assault and battery exclusion so that the policy would conform to the legal mandate of La. Rev. Stat. Ann. § 37:3276(E); with the exception of a few specified areas, such as fire policies, each insurance company was free to write its own policy, subject to approval by the Commissioner of Insurance pursuant to La. Rev. Stat. Ann. §§ 22:620, 22:691 [Repealed]. Jackson v. Rogers, 665 So. 2d 440, 1995 La. App. LEXIS 3197 (Nov. 9, 1995).

•• Exclusions

••• Contractual Liabilities. — Liability insurer of a private security agency, licensed under the law, who contractually assumed the responsibility of guarding the safety of persons and protecting such persons against injury from those who would intentionally attack and rob them, could not avoid statutory liability because of the assault and battery exclusion in a liability insurance policy if the insured under the liability policy caused, partly or wholly, the injury to the person. Hickey v. Centenary Oyster House, 690 So. 2d 858, 1997 La. App. LEXIS 396 (Feb. 26, 1997), reversed by La. 97-1074, 719 So. 2d 421, 1998 La. LEXIS 3042 (La. Oct. 20, 1998).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Enforcement of the Assault and Battery Exclusion in Louisiana: Hickey v. Centenary Oyster House. 60 La. L. Rev. 793 (Spring, 2000).

§ 3276.1. Suitability.

A. No person may be eligible to apply or be granted a license under the provisions of this Chapter if either of the following applies:

(1) He has been convicted in any jurisdiction of any crime of violence as defined by R.S. 14:2(B).

(2) He has been convicted in any jurisdiction of any other felony offense within ten years prior to the date of the application or less than ten years has elapsed between the date of application and the successful completion or service of any sentence, deferred adjudication, or period of probation or parole for which a full pardon or similar relief has not been granted under the laws of the United States, the state of Louisiana, or any other state or country.

B. (1) No person shall be granted a license under the provisions of this Chapter unless the applicant has demonstrated to the board that he is suitable for licensing. For purposes of this Chapter, suitability means the applicant or licensee is:

(a) A person of good moral character, honesty, and integrity.

(b) A person whose prior activities, arrest, or criminal record if any, reputation, habits, and associations do not pose a threat to the public interest of this state or to the effective regulation of private security companies, and do not create or enhance the dangers of unsuitable, unfair, or illegal practices, methods, and operations in the activities authorized by this Chapter and financial arrangements incidental thereto.

(c) Likely to conduct business as authorized by this Chapter in complete compliance with the provisions of this Chapter.

(d) Not prohibited from making application or disqualified from licensure under the provisions of Subsection A of this Section.

(e) A person who does not owe the state or local governing authority of the parish or municipality in which the company is located any delinquent taxes, penalties, or interest, excluding items under formal appeal or protest as provided by law.

(2) An applicant who is not disqualified from making application or licensure as a result of Subsection A of this Section shall still be required to demonstrate to the board that he otherwise meets the remaining requirements for suitability, particularly those contained in Subparagraphs (1)(a), (b), and (c) of this Subsection. Evidence of or relating to an arrest, summons, charge, or indictment of an applicant, or the dismissal thereof, shall be considered by the board even if the arrest, summons, charge, or indictment results in acquittal, deferred adjudication, probation, parole, or pardon.

C. All licensees and persons required to be qualified under this Chapter shall have a continuing duty to inform the board of any action which they believe would constitute a violation of this Chapter. No person who so informs the board shall be discriminated against by an applicant or licensee because of supplying such information.

D. Every person who has or controls directly or indirectly more than a five percent ownership, income, or profit interest in an entity which has or applies for a license in accordance with the provisions of this Chapter, or who receives more than five percent revenue interest in the form of a commission, finder’s fee, loan repayment, or any other business expense related to the private security business, or every person who is an officer or a director of the company, or who has the ability, in the opinion of the board, to exercise a significant influence over the activities of a licensee authorized or to be authorized by this Chapter, shall meet all suitability requirements and qualifications for licensees. (Acts 2006, No. 94, § 1, eff. Aug. 15, 2006; Acts 2008, No. 213, § 1, eff. Aug. 15, 2008.)

2008 Amendments. — Acts 2008, No. 213, § 1, effective August 15, 2008, added “either of the following applies” in (A); made a minor stylistic change in (A)(1), and added (A)(2).

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute made an internal reference change in (A), as enacted by Acts 2006, No. 94, § 1.

CROSS REFERENCES

Louisiana Law. — Qualifications of licensee, see La. R.S. 37:3276.

§ 3277. Investigation; time; procedure.

A. (1) After receipt of an application for a license, the board shall conduct an investigation to determine whether the facts set forth in the application are true.

(2) Within sixty days after receipt of an application, the board shall either issue a license to the applicant or notify the applicant of a denial of the license application.

(3) In the event that the board requires additional information from the applicant to complete its investigation, or otherwise to satisfy the requirements of this Chapter, or if the applicant has not submitted all of the required information with the application, the board shall notify the applicant by certified mail of the additional information required and the applicant shall have thirty days from the date of said notice to submit the additional information to the board, or the application shall be denied.

(4) The board shall deny the application for a license if it finds that the applicant, or the qualifying agent, or any of the applicant’s owners, partners, or principal corporate officers have committed any of the following:

(a) Violated any of the provisions of this Chapter or the rules and regulations promulgated by the board.

(b) Practiced fraud, deceit, or misrepresentation.

(c) Knowingly made a material misstatement in the application for a license.

(d) Failed to meet the qualifications as outlined in R.S. 37:3276; and any other qualifications set forth in this Chapter and any rules and regulations adopted by the board.

(e) Repealed by Acts 1989, No. 552, § 2.

B. The board may refuse to issue a license for good cause shown. (Acts 1984, No. 505, § 1, eff. Jan. 1, 1985; Acts 1989, No. 552, §§ 1, 2; Acts 1997, No. 155, § 1.)

§ 3278. Examination.

The board shall determine the scope, form, and content of the examinations for licensure. The examination, which shall be written, shall test the applicant’s knowledge of the private security business and his ability to apply that knowledge and to assume responsible charge in the practice of private security. (Acts 1984, No. 505, § 1, eff. Jan. 1, 1985.)

§ 3279. Approval, denial; procedure; appeals; prior qualifications.

A. The procedure of the board in approving or denying an application shall be as follows:

(1) If the application is approved, the board shall notify the applicant in writing that a license will be issued.

(2) If the application is denied, the board shall notify the applicant in writing and shall set forth the grounds for denial.

(3) (a) If the grounds for denial are subject to correction by the applicant, the notice of denial shall so state and the applicant shall be given ten days after receipt of such notice or, upon application, a reasonable additional period of time within which to make the required correction.

(b) If the application is denied, the applicant, within thirty days after receipt of notice of denial from the board, may request a hearing on the denial. Within ten days after the filing of such request for hearing by the applicant, the board shall schedule a hearing to be held after due notice to the applicant. The hearing shall be conducted in accordance with the Administrative Procedure Act.

B. The board shall issue a license to each applicant who meets the requirements of this Chapter, passes satisfactorily the examination administered by the board, and pays the required fee.

C. An applicant who fails an examination may be examined again upon filing a reexamination application and paying the reexamination fee fixed by this Chapter.

D., E. Repealed by Acts 1991, No. 315, § 2. (Acts 1984, No. 505, § 1, eff. Jan. 1, 1985; Acts 1989, No. 552, § 1; Act 1991, No. 315, §§ 1, 2; Acts 1997, No. 155, § 1, eff. Aug. 15, 1997.)

CROSS REFERENCES

Louisiana Law. — Security officer and security operations manager registrant; card; application; qualifications; investigation; denial, suspension, or revocation; validity; renewal; change of address, see La. R.S. 37:3283.

§ 3280. License form; information; assignment or transfer.

A. The license, when issued, shall be in a form prescribed by the board and shall include the following:

(1) Name of the licensee.

(2) Business name under which the licensee is to operate.

(3) Addresses of the locations where the licensee is authorized to operate.

(4) Number and date of the license, and its date of expiration.

B. (1) No license shall be assigned or transferred, either by operation of law or otherwise.

(2) If a sale, assignment, transfer, merger, or consolidation of a business licensed under this Chapter is consummated, the purchaser, assignee, transferee, or surviving or new corporation, who is not already a licensee, shall immediately apply for a license on a form prescribed by the board which shall include the general information required of this Chapter.

(3) The purchaser, assignee, transferee, or surviving or new corporation shall be subject to the same general requirements and procedures set forth in this Chapter to the extent such sections are applicable, and may continue the operation of that licensed business until notified by the board of its final decision on the new application for a license.

(4) For good cause shown, the board may extend the period of time for filing the application required. (Acts 1984, No. 505, § 1, eff. Jan. 1, 1985.)

§ 3281. Posting; unlawful posting; surrender of license.

A. (1) Within seventy-two hours after receipt of the license certificate, the licensee shall cause the license certificate to be posted and to be displayed at all times in a conspicuous place in the principal office of the licensee within the state.

(2) Copies of the license certificate shall be displayed at all times in any other office within the state where the licensee transacts business.

(3) Such license certificates, or copies thereof, shall be subject to inspection at all reasonable times by the board.

B. It shall be unlawful for any person holding such a license certificate knowingly and willfully to post such license certificates, or permit such license certificate to be posted, upon premises other than those described in the license certificate, or knowingly and willfully to alter such license certificate.

C. (1) Each license certificate shall be surrendered to the board within seventy-two hours after it has been revoked or after the licensee ceases to do business.

(2) If, however, the board or a court of competent jurisdiction has pending before it any matter relating to the renewal, revocation, or transfer of a license, the licensee shall not be required to surrender the license until the matter has been adjudicated and all appeals have been exhausted.

(3) Repealed by Acts 1991, No. 315, § 2. (Acts 1984, No. 505, § 1, eff. Jan. 1, 1985; Act 1991, No. 315, § 2.)

§ 3282. Notification of changes.

The licensee shall notify the board within ten days of any change in its officers, directors, or other material change in the information previously furnished or required to be furnished to the board, or immediately upon any occurrence which could reasonably be expected to affect the licensee’s right to a license under this Chapter. (Acts 1984, No. 505, § 1, eff. Jan. 1, 1985; Act 1991, No. 315, § 1.)

§ 3283. Security officer and security operations manager registrant; card; application; qualifications; investigation; denial, suspension, or revocation; validity; renewal; change of address.

A. (1) Each person who performs the functions and duties of a security officer or security operations manager within this state as defined in this Chapter shall apply to the board for a registration card.

(2) The portion of the board application indicating temporary registration shall be carried by the applicant when he is within the scope of his employment until such time as he receives his permanent registration card from the board.

(3) Individuals required to obtain a registration card under this Chapter shall file for a registration card and, upon completion thereof, the licensee shall immediately forward the application to the board.

(4) (a) Every applicant for a registration card shall make and deliver to the licensee a sworn application in writing upon a form prescribed by the board.

(b) The board shall prescribe by rule the form for such application and procedures for their submission, consideration and disposition, including the fee to accompany the application.

(c) To be eligible to apply for a registration card an individual shall have the same qualifications required of an applicant provided in R.S. 37:3276 but may be a resident alien.

B. Every person required to be registered by the board shall carry his registration card when performing the duties for which he is registered, and it shall be exhibited upon request by any authorized representative of the board or any law enforcement officer. The registration card shall entitle the registrant to perform the duties as described therein as long as the registrant maintains his eligibility under the provisions of this Chapter.

C. The registration card shall bear the name or license number of the employer, an identifying number, photograph, and any other identifying data required by the board. The board shall promulgate rules, in accordance with the Administrative Procedure Act, to create a separate style of registration card for each class of registrant, security officer, or security operations manager to clearly indicate the extent of authority granted by possession of the registration card.

D. After receipt of an application for a registration card, the board shall conduct an investigation to determine whether the facts set forth in the application are true. Actions by the board to approve or deny an application for a registration card shall be the same as that action taken to deny or approve an application for license as provided in R.S. 37:3279.

E. (1) If the board denies, suspends, or revokes a registration card, the cardholder, upon receipt of the notice of denial, suspension, or revocation, shall immediately cease to perform the duties for which he is registered, unless specifically authorized to continue work by order of the board, or by a court of competent jurisdiction within the state.

(2) Both the cardholder and the employer shall be notified by the board of its final action to deny, suspend, or revoke a registration card.

F. (1) Registration cards issued by the board shall be valid for a period of two years. The registrant shall be required to advise the board of any changes in his status or permanent address during the valid period. The cardholder shall file a registration card renewal form with the board not less than thirty days prior to the expiration of the card, together with the fee for renewal. The renewal application shall include a statement by the registrant that the registrant continues to meet the qualifications as set forth by the board.

(2) The board may refuse to renew a registration card, and shall promptly notify the cardholder of its intent to refuse to renew. The cardholder, within fifteen days after receipt of such notice, may request a hearing on such refusal, in the same manner and in accordance with the same procedure as that provided in R.S. 37:3279.

(3) A licensee or employer shall notify the board within ten days after the death or termination of employment of any of its employees who are registrants. Licensees or employers subject to this Chapter shall notify the board within ten days upon receipt of information relating to a registrant’s loss of eligibility to hold such a card.

G. (1) Any individual who changes his permanent residence to this state from any other state which the board determines has selection, training, and all other similar requirements at least equal to those required under this Chapter, and who holds a valid registration, commission, identification, or similar card issued by said other state through a licensee which is licensed by this state, and who wishes to continue to be employed by said licensee, may apply for a registration card on a form prescribed by the board upon the payment of a transfer fee. Upon certification by said licensee that such individual has completed the training prescribed by said state, the board shall issue the individual a registration card.

(2) If a person who holds a registration card terminates employment with one employer and is reemployed within thirty calendar days, the new employer, within twenty days of such reemployment shall submit to the board a reapplication on a form prescribed by the board, together with a reapplication fee paid by the new employer. The board shall then issue a new registration card reflecting the name or license number, or both, of the new employer.

(3) The holder of a registration card who terminates employment shall surrender within forty-eight hours the registration card to the former employer. The employer shall return the cancelled registration card to the board within ten calendar days of effective termination date.

H. A registration card shall be subject to expiration and renewal during the period in which the holder of the card is subject to an order of suspension. (Acts 1984, No. 505, § 1, eff. Jan. 1, 1985; Acts 1989, No. 552, § 1; Act 1991, No. 315, § 1; Acts 1995, No. 489, § 1; Acts 1997, No. 155, § 1, eff. Aug. 15, 1997; Acts 1999, No. 285, § 1, eff. Aug. 15, 1999; Acts 2008, No. 212, § 1, eff. Aug. 15, 2008.)

2008 Amendments. — Acts 2008, No. 212, § 1, effective August 15, 2008, inserted “and security operations manager” in the section heading; and added the last sentence in (C).

1999 Amendments. — Acts 1999, No. 285, § 1, effective August 15, 1999, in (G)(2), deleted “in the same classification as registered with the board” following “reemployed within thirty calendar days,” substituted “twenty days” for “ten days,” substituted “reapplication on a form” for “notice of the change on a form,” and substituted “reapplication fee paid” for “transfer fee paid;” in (3), deleted the former first sentence, which read: “The cardholder may continue to work for the new employer while the board is processing the transfer application.”

Quoted Statutory Material. — Acts 2008, No. 212, § 2, provides that “The provisions of this Act shall not apply to any person performing the duties of a security operations manager prior to the effective date of this Act.”

§ 3284. Training of security officers; requirements.

A. The board shall approve all training programs and shall develop training criteria outlining specific curriculum to be used in the instructing and training of all security officers.

B. (1) Any security officer employed after the effective date of this Chapter shall complete, within thirty days of his first work assignment, eight hours classroom training under a licensed instructor and successfully pass an examination on the prescribed material which shall include the following topics:

(a) Orientation to R.S. 37:3270 through 3298 and the board’s rules and regulations: two hours.

(b) Legal powers and limitations of a security officer: two hours.

(c) Emergency procedures: two hours.

(d) General duties/field notes/report writing: two hours.

(2) Armed security officers in addition to the training requirements outlined in Paragraphs (1) and (4) of this Subsection shall complete firearms training and range qualifications, as prescribed by the board, prior to armed work assignment. The nature and extent of firearms training shall be adequately described, approved, and monitored by the board to include at a minimum the following:

(a) Legal limitations on use of weapons.

(b) Handling of a weapon.

(c) Safety and maintenance.

(d) Dim light firing.

(e) A shoot, don’t shoot program.

(f) Stress factors.

(3) Marksmanship requirement shall be a minimum of eighty percent on any silhouette target course approved by the board.

(4) Security officers shall have sixty days from date of first work assignment to complete an additional eight hours classroom training under a licensed instructor, as prescribed by the board, and successfully pass a fifty question test administered by the licensed instructor by achieving a minimum score of seventy percent.

C. Failure to complete the required training within the prescribed time period may preclude future consideration for a license for a period of one year.

D. (1) All armed security officers must complete an annual firearms retraining course, as prescribed by the board, which includes refresher courses on subjects previously specified, a written test of at least fifty questions, and retraining in firearms instructions, to include minimum marksmanship qualification of eighty percent on an approved silhouette target course approved by the board. The requirement that the test be a written test shall not be cause for an increase in the cost to the security officer of the required refresher course.

(2) Upon a registrant’s completion of any training required, the licensee or employer, as the case may be, shall furnish to the board a documented training verification form of such completion signed by a licensed instructor within fifteen calendar days from said training.

E. All classroom training required by this Chapter shall be administered by a licensed instructor who:

(1) Is approved by the board.

(2) Meets the qualifications of an applicant as required by R.S. 37:3276(A)(1) through (6);

(3) Has a minimum of three years supervisory experience with a contract security company, proprietary security organization, or with any federal, state, parochial, municipal, or United States military law enforcement agency; or

(4) Degree in administration of justice or the equivalent thereof from an accredited college or university; or

(5) P.O.S.T. certified instructor; or

(6) Teaching certificate issued by the state of Louisiana, Department of Education, or the equivalent thereof, and one year supervisory experience in the security field.

F. All firearms training required by this Chapter shall be administered by a licensed instructor who:

(1) Meets the same qualifications of a classroom instructor as required by Subsection E; and

(2) Has successfully completed training and possesses a National Rifle Association Security or Police Firearms Instructor certificate, or a P.O.S.T. Firearm Instructor Certificate, or a Department of Energy Firearms Instructor Certificate, or certification by a branch of the United States military.

G. A board-licensed instructor may be held accountable for improperly certifying security officers, and upon showing of cause, his license as an instructor may be suspended or revoked.

H. All board-licensed instructors shall be required to carry a minimum of one hundred thousand dollars of general liability insurance with the state of Louisiana named as the additional insured and provide the board with a certificate of insurance as proof of coverage.

I. All applicants who apply to the board to become licensed as an instructor are required to pass a written examination administered by the board. The passing grade of the examination shall be seventy percent.

J. Current and former law enforcement officers or current or former military law enforcement officers who have successfully completed a P.O.S.T. certification and firearms training program or equivalent within one year prior to application may submit proof of such documentation to the board as proof of training, which shall be considered the equivalent of the classroom training for security officers as required in Paragraphs (B)(1), (2), and (4) of this Section, but shall not exempt them from the requirements of Paragraph (D)(1) of this Section. (Acts 1984, No. 505, § 1, eff. Jan. 1, 1985; Acts 1989, No. 552, § 1; Act 1991, No. 315, § 1; Acts 1995, No. 489, § 1; Acts 1997, No. 155, § 1, eff. Aug. 15, 1997; Acts 1999, No. 285, § 1, eff. Aug. 15, 1999; Acts 2006, No. 206, § 1, eff. Aug. 15, 2006.)

2006 Amendments. — Acts 2006, No. 206, § 1, effective August 15, 2006, substituted “eighty percent” for “seventy-five percent” in (B)(3); substituted “parochial, municipal, or United States military law enforcement agency” for “parochial, municipal law enforcement agency” in (E)(3); added “or certification by a branch of the United States military” to the last sentence in (F)(2); and in (J), inserted “or current or former military law enforcement officers” in the first sentence, inserted “or equivalent” following “training program,” substituted “(B)(1)(2) and (4)” for “(D)(1)(2) and (4),” and substituted “(D)(1)” for “D(1).”

1999 Amendments. — Acts 1999, No. 285, § 1, effective August 15, 1999, in (B)(2), deleted “twelve hours” preceding “firearms training and range qualifications,” and inserted “as prescribed by the board,” in (B)(4), substituted “sixty days” for “three months”; and rewrote (D)(1), which read: “All armed security officers must complete an annual firearms retraining course of at least four hours, which includes two hours of refresher courses on subjects previously specified, and at least two hours aggregate retraining in firearms instructions, to include minimum marksmanship qualification of seventy-five percent on an approved silhouette target course approved by the board.”

§ 3285. Transportation of firearms.

An armed security officer whose duties require the transporting of a firearm to and from the work assignment and his residence, or between assignments, shall be required to have in his possession an armed registration card issued by the board. This registration card does not permit the carrying of concealed weapons. (Acts 1984, No. 505, § 1, eff. Jan. 1, 1985; Acts 1989, No. 552, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — An armed private security officer whose duties require the transporting of a firearm to and from the work assignment and his residence is required to have in his possession an armed registration card issued by the Board of Private Security Examiners. Any city ordinance which further seeks to legislate in this area is superceded by state law. Finally, a private security guard who carries a concealed weapon must obtain a permit from the parish chief law enforcement officer., OPINION NUMBER 92-459, La. Atty. Gen. Op. No. 1992-459; 1992 La. AG LEXIS 360.

§ 3286. Fees.

A. The board may assess the following schedule of fees, which shall not be refundable:

(1) Company licensee:

(a) Application fee—$20.00.

(b) Examination fee—$50.00.

(c) Reexamination fee—$20.00.

(d) Initial license fee—$400.00.

(e) Renewal license fee—$400.00.

(f) Replacement fee for a lost, destroyed, or mutilated license—$10.00.

(2) Registrant:

(a) Application fee—$30.00.

(b) Renewal fee—$30.00.

(c) Transfer fee—$10.00.

(d) Replacement fee for a lost, destroyed, or mutilated card—$10.00.

(e) Reinstatement fee—$10.00.

(f) Status change fee—$10.00.

(3) Instructor licensee:

(a) Application fee—$20.00.

(b) Inhouse/outside classroom license fee—$100.00.

(c) Inhouse/outside firearms license fee—$150.00.

(d) Transfer application fee—$20.00.

(e) Inhouse/outside classroom renewal license fee—$100.00.

(f) Inhouse/outside firearms renewal license fee—$150.00.

(g) Examination fee—$25.00.

(h) Reexamination fee—$15.00.

(i) Replacement fee for a lost, destroyed, or mutilated license—$10.00.

(j) Inhouse/outside baton instructor fee—$100.00.

(k) Inhouse/outside baton instructor renewal license fee—$100.00.

B. All fees shall be paid by check or money order made payable to the board.

C. Any fees payable by a registrant under this Chapter, or paid by a licensee on the registrant’s behalf, or any deposits which may be required by a licensee from a registrant under this Chapter, may be deducted from any wages payable to the registrant by the licensee; provided that such deduction does not reduce the hourly wage below the applicable minimum wage law.

D. After complying with the Administrative Procedure Act, fees may be assessed on licensees and registrants in addition to the above stated fees as may be required to cover administrative costs. (Acts 1984, No. 505, § 1, eff. Jan. 1, 1985; Acts 1989, No. 552, § 1; Act 1991, No. 315, § 1; Acts 2003, No. 412, § 1.)

2003 Amendments. — Acts 2003, No. 412, § 1, effective August 15, 2003, added (A)(3)(j) and (A)(3)(k), substituted “$400.00” for “$200.00” in (A)(1)(d) and (A)(1)(e), substituted “$30.00” for “$20.00” in (A)(2)(a) and (A)(2)(b), substituted “$100.00” for “$50.00” in (A)(3)(b) and (A)(3)(e), substituted “$150.00” for “$75.00” in (A)(3)(c) and (A)(3)(f).

§ 3287. Renewal of license, certificate; penalty.

A. A license shall expire annually on the date of issuance unless renewed by payment of the required renewal fee at least thirty days prior to its expiration. The board shall notify the licensee of the renewal at the last known address at least sixty days in advance of the expiration. If a license is not renewed upon its expiration date, it shall be deemed to have lapsed and to be invalid. The delinquent licensee shall apply again for initial licensure.

B. The board shall issue the same number for the renewed license as that number issued for the original license or shall deny renewal within thirty days. The board shall promptly notify the licensee if it refuses to renew the license.

C. The licensee, within fifteen days after receipt of such notice of intent to refuse to renew a license, may request a hearing on such refusal. A licensee shall be permitted to continue to be engaged in business while his renewal application is pending. (Acts 1984, No. 505, § 1, eff. Jan. 1, 1985; Acts 1989, No. 552, § 1; Act 1991, No. 315, § 1.)

§ 3288. Administrative penalties.

A. (1) Any person who is determined by the board, after reasonable notice and opportunity for a fair and impartial hearing held in accordance with the Administrative Procedure Act, to have committed an egregious act that is a violation of this Chapter or regulation or rule issued thereunder is subject to an administrative penalty of not more than five thousand dollars per violation per day and shall subject such person to revocation of his license. Such egregious acts shall include but not be limited to the following:

(a) Knowingly operating a private security business without meeting the insurance requirements as provided for in this Chapter.

(b) Consistently operating a private security business in violation of the insurance requirements provided for in this Chapter.

(c) Submitting fraudulent documents to the board as required or requested by the board.

(d) Forgery of any documentation submitted to the board.

(e) Operating a private security business without obtaining the required firearms training.

(2) Any person committing any non-egregious acts in violation of this Chapter or any regulation or rule issued thereunder is subject to an administrative penalty of not more than one thousand dollars per violation per day.

B. The board, in accordance with the Administrative Procedure Act, may adopt a schedule of administrative penalties for minor violations that can be assessed by the executive secretary when the violator waives the right to an administrative hearing. (Acts 1984, No. 505, § 1, eff. Jan. 1, 1985; Acts 1989, No. 552, § 1; Act 1991, No. 315, § 1; Acts 2006, No. 198, § 1, eff. Aug. 15, 2006.)

2006 Amendments. — Acts 2006, No. 198, § 1, effective August 15, 2006, substituted “penalties” for “Penalties” in the section heading; added (A)(2); in (A)(1), inserted “egregious”; substituted “five thousand dollars ... limited to the following” for “five hundred dollars per violation”; and added (A)(1)(a)-(e).

§ 3289. Causes for nonissuance, suspension, revocation, or restrictions; fines; reinstatement.

A. The board may refuse to issue or may suspend, revoke, or impose probationary or other restrictions on any license issued under this Chapter for good cause shown which shall include the following:

(1) Conviction of a felony or entry of a plea of guilty or nolo contendere to a felony charge under the laws of the United States of America or of any state.

(2) Deceit or perjury in obtaining any certificate or license issued under this Chapter.

(3) Providing false testimony before the board.

(4) Efforts to deceive or defraud the public.

(5) Professional incompetency or gross negligence.

(6) Rendering, submitting, subscribing, or verifying false, deceptive, misleading, or unfounded opinions or reports.

(7) The refusal of the licensing authority of another state to issue or renew a license, permit, or certificate to practice in that state, or the revocation or suspension of or other restriction imposed on a license, permit, or certificate issued by such licensing authority.

(8) Aiding or abetting a person to evade the provisions of this Chapter or knowingly combining or conspiring with an unlicensed person, or acting as an agent, partner, associate or otherwise, of an unlicensed person with intent to evade provisions of this Chapter.

(9) Violation of any provision of this Chapter or any rules or regulations of the board or rules of professional conduct promulgated by the board.

B. The board, as a probationary condition or as a condition of the reinstatement of any license suspended or revoked hereunder, may require the holder to pay all costs of the board proceedings, including investigators’, stenographers’, and attorneys’ fees and assess administrative penalties not to exceed five hundred dollars per violation.

C. Four concurring votes of the board shall be required for the revocation of any license. Four concurring votes shall be required for suspension of any license or the imposition of costs or fines in excess of five hundred dollars.

D. Any certificate or license suspended, revoked, or otherwise restricted by the board may be reinstated by majority vote of a quorum. (Acts 1984, No. 505, § 1, eff. Jan. 1, 1985; Act 1991, No. 315, § 1.)

§ 3290. Insignias; markings; clothing; restrictions.

A. (1) With the exception of sworn peace officers in police uniform, no individual, while performing the duties of a security officer, shall wear or display any badge, insignia, device, shield, patch, or pattern which shall indicate or tend to indicate that he is a sworn peace officer, or which contains or includes the word “police”, or the equivalent thereof, or is similar in wording to any law enforcement agency in this state.

(2) A copy of such badges and insignias of the licensee shall be submitted for approval to the board at the time of filing for initial and renewable license application.

(3) Security officer uniforms shall be specifically described and a full length picture of said uniform shall be submitted to the board for approval.

B. No person, while performing any private security services, shall have or utilize any vehicle or equipment displaying the words “police”, “law enforcement officer”, or the equivalent thereof, or have any sign, shield, marking, accessory, or insignia that may indicate that such vehicle is a vehicle of a public law enforcement agency.

C. (1) Repealed by Acts 1997, No. 155, § 2.

(2) All military or police-style uniforms, except for rainwear or other foul weather clothing, shall have affixed over the left breast pocket or on the sleeve of the shirt, blouse, or the outermost garment, and on all caps worn by such persons, badges, or insignias distinct in design from those utilized by law enforcement agencies within the state, and approved by the board.

(3) Suppliers of uniforms shall be prohibited from the sale or rental of uniforms, badges, and insignia of a licensee or law enforcement agency without appropriate certification from such licensees or agencies that the intended purchaser is properly authorized to use those items.

D. An employer may require a reasonable deposit to secure the return of the uniform, weapon, or any equipment provided by the employer, provided that such deduction does not reduce the hourly wage below the applicable minimum wage law. (Acts 1984, No. 505, § 1, eff. Jan. 1, 1985; Acts 1989, No. 552, § 1; Acts 1997, No. 155, §§ 1, 2.)

CROSS REFERENCES

Louisiana Law. — Unlawful Commissions, see La. R.S. 37:3291.

§ 3291. Unlawful Commissions.

A. It shall be unlawful for any person to knowingly commit any of the following acts:

(1) Provide contract security services without possessing a valid license.

(2) Employ any individual to perform the duties that are regulated by this Chapter, who is not the holder of a valid registration card.

(3) Publish any advertisement, letterhead, circular, statement, or phrase of any sort which suggests that the licensee is an official police agency or any other agency, instrumentality, or division of this state or any of its political subdivisions, or of the federal government.

(4) Issue any badge or shield not in conformance with R.S. 37:3290.

(5) Designate an individual as other than one defined in R.S. 37:3272 to circumvent the requirements of this Chapter.

(6) Knowingly make any false statement or material omission in any application filed with the board.

(7) Falsely represent that a person is the holder of a valid license or registration; or

(8) Violate any provision of this Chapter or any rule or regulation of the board.

(9) Provide security for any obvious criminal conduct.

B. It shall be unlawful for any person to knowingly commit any of the following:

(1) Provide or perform security services without a valid registration card.

(2) Fail to return immediately on demand or within twenty-four hours of termination of employment a firearm issued by an employer.

(3) Carry a firearm in the performance of his duties without a valid registration card.

(4) Fail to return immediately on demand or within seven days of termination of employment any uniform, badge, or other item of equipment issued to the security officer by an employer.

(5) Make any statement which would reasonably cause another person to believe that the security officer functions as a sworn peace officer or other official of this state, or of any of its political subdivisions, or an agency of the federal government.

(6) Fail to comply with the regulations issued by the board, or with any other requirements under the provisions of this Chapter.

(7) Divulge to anyone, other than his employer, or to such persons as his employer may direct, or as may be required by law, any information acquired during such employment that may compromise the security of any premises or assignment to which he shall have been assigned by such employer.

(8) Fail to return to the employer or the board a registration card as required by the provisions of this Chapter.

(9) Possess a license or registration card issued to another person.

(10) Use any uniform, badge, or shield not in conformance with this Chapter.

(11) Provide security for any obvious criminal conduct.

(12) Engage the services of any private security business which does not possess a valid license issued by this board pursuant to the provisions of this Chapter, when such person has received via certified mail or personal service official written notice from the board that the private security business does not possess a valid license to operate pursuant to the provisions of this Chapter. (Acts 1984, No. 505, § 1, eff. Jan. 1, 1985; Acts 1989, No. 552, § 1; Acts 1991, No. 315, § 1; Acts 2006, No. 206, § 1, eff. Aug. 15, 2006.)

2006 Amendments. — Acts 2006, No. 206, § 1, effective August 15, 2006, added (B)(12).

§ 3292. Violations; penalties.

A. No person shall engage in the private security business except in accordance with this Chapter and the rules and regulations adopted by the board hereunder.

B. Whoever willfully violates any provisions of this Chapter shall be fined not less than one hundred dollars nor more than five hundred dollars, or imprisoned for not less than ten days nor more than five months, or both. (Acts 1984, No. 505, § 1, eff. Jan. 1, 1985; Acts 1989, No. 552, § 1.)

§ 3293. Cease and desist order; injunctive relief.

A. In addition to or in lieu of the criminal penalties and administrative sanctions provided in this Chapter, the board is empowered to issue an order to any person or firm engaged in any activity, conduct, or practice constituting a violation of any provision of this Chapter, directing such person or firm to forthwith cease and desist from such activity, conduct, or practice. Such order shall be issued in the name of the state of Louisiana, under the official seal of the board.

B. If the person or firm to whom the board directs a cease and desist order does not cease and desist the prohibited activity, conduct, or practice within three working days from service of such cease and desist order by certified mail, the board may seek, in any court of competent jurisdiction and proper venue, a writ of injunction enjoining such person or firm from engaging in any activity, conduct, or practice prohibited by this Chapter.

C. (1) Upon a proper showing by the board that such person or firm has engaged in any activity, conduct, or practice prohibited by this Chapter, the court shall issue a temporary restraining order restraining the person or firm from engaging in unlawful activity, conduct, or practices pending the hearing on a preliminary injunction, and in due course a permanent injunction shall be issued after a hearing, commanding the cessation of the unlawful activity, conduct, or practices complained of, all without the necessity of the board having to give bond as usually required in such cases.

(2) A temporary restraining order, preliminary injunction, or permanent injunction issued hereunder shall not be subject to being released upon bond. (Acts 1984, No. 505, § 1, eff. Jan. 1, 1985.)

§ 3294. Sole proprietorship, partnership, corporation, association with licensed business.

A. This Chapter shall not prohibit one or more businesses from practicing through a partnership, corporation, or association.

B. In any partnership, corporation, or association whose primary activity consists of providing services regulated by this Chapter, at least one partner or corporate officer shall be licensed as a business under this Chapter. (Acts 1984, No. 505, § 1, eff. Jan. 1, 1985; Acts 1989, No. 552, § 1.)

§ 3295. Fund of the board of private security examiners.

All fees, administrative fines and cost collected under the provisions of this Chapter shall be paid into the state treasury on or before the twenty-fifth day of the month following their collection and, in accordance with Article VII, Section 9 of the Constitution of Louisiana, shall be credited to the Bond Security and Redemption Fund. Out of the funds remaining in the Bond Security and Redemption Fund, after a sufficient amount is allocated therefrom to pay all obligations secured by the full faith and credit of the state which become due and payable within each fiscal year, the treasurer shall pay an amount equal to the total amount of funds paid into the treasury into a special fund, which is hereby created in the state treasury and designated as the Louisiana State Board of Private Security Examiners Fund. In addition, all other money made available for use as provided in this Chapter shall be credited to this fund. (Acts 1984, No. 505, § 1, eff. Jan. 1, 1985; Act 1991, No. 315, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Article VII § 9 — La. Const. of 1974, OPINION No. 85-774, La. Atty. Gen. Op. No. 1985-774; 1985 La. AG LEXIS 279.

Private Security Examiners board is not required to deposit its funds in the state treasury, therefore, no appropriation is needed for their expenditure, and no capital outlay procedure is required for the construction of a building., OPINION NUMBER 98-213(A), La. Atty. Gen. Op. No. 1998-213; 2000 La. AG LEXIS 240.

§ 3296. Adoption of rules.

The adoption of any rule or regulation, guideline, substantive procedure, or code of conduct shall be subject to the provisions of the Administrative Procedure Act. (Acts 1984, No. 505, § 1, eff. Jan. 1, 1985.)

§ 3297. Local governmental restrictions; superseded local governmental laws, code, or ordinances.

A. From and after the effective date of this Chapter, no governmental subdivision of this state shall enact any legislation, code, or ordinance or promulgate any rules or regulations relating to the licensing, training, or regulations of contract security companies other than the imposition of a bona fide business tax.

B. Upon said effective date, any provisions of any legislation, code, or ordinance, or rules promulgated by any local governmental subdivision of this state which relates to licensing, training, or regulation of licensees and registrants, as defined herein, shall be superseded by this Chapter. (Acts 1984, No. 505, § 1, eff. Jan. 1, 1985; Acts 1989, No. 552, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — An armed private security officer whose duties require the transporting of a firearm to and from the work assignment and his residence is required to have in his possession an armed registration card issued by the Board of Private Security Examiners. Any city ordinance which further seeks to legislate in this area is superceded by state law. Finally, a private security guard who carries a concealed weapon must obtain a permit from the parish chief law enforcement officer., OPINION NUMBER 92-459, La. Atty. Gen. Op. No. 1992-459; 1992 La. AG LEXIS 360.

§ 3298. Inapplicability.

A. This Chapter shall not apply to a person or corporation which employs persons who do private security work in connection with the affairs of such employer only and who have an employer-employee relationship with such employer. Neither such persons or corporations nor their employees shall be required to register or be licensed under this Chapter.

B. This Chapter shall not apply to a peace officer employed by a state, parish, or local law enforcement agency who contracts directly with a licensed contract security company or the actual consumer of contract security services to work during his off-duty hours and whose off-duty employment is conducted on an independent contractor basis with such licensed contract security company or consumer of security services. However, nothing herein shall be construed to authorize peace officers to employ non- commissioned peace officers to perform any private security functions as defined in this Subsection.

C. This Chapter shall not be construed to apply to a federal peace officer or federal law enforcement officer.

D. Repealed by Acts 2012, No. 439, § 2, effective August 1, 2012. (Acts 1984, No. 505, § 1, eff. Jan. 1, 1985; Acts 1989, No. 39, § 1, eff. June 16, 1989; Acts 1999, No. 331, § 1, eff. Aug. 15, 1999; Acts 2005, No. 166, § 1, eff. Aug. 15, 2005; Acts 2012, No. 439, §§ 1, 2, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 439, in the first sentence of (B), substituted “a licensed contract security company or the actual consumer of contract security services” for “an employer” and “such licensed contract security company or consumer of security services” for “an employer”; repealed (D), which read: “This Chapter shall not apply to a peace officer or to a contract security business owned by a peace officer who is employed by the Fourth Judicial District by a state, parish, or local law enforcement agency and has off-duty employment with a private security business or agency. Such business or agency or peace officer shall have in effect the required insurance as provided in this Chapter”; and made a related change.

2005 Amendments. — Acts 2005, No. 166, § 1, effective August 15, 2005, substituted “however, nothing herein ... as defined in this Subsection” for “other than a peace officer engaged in the private detective or private security business or a private detective or private security agency” and made a related stylistic change in (B).

1999 Amendments. — Acts 1999, No. 331, § 1, effective August 15, 1999, added (D).

CROSS REFERENCES

Louisiana Law. — General definition of terms, see La. R.S. 37:3272.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 37:3270, OPINION No. 86-21, La. Atty. Gen. Op. No. 1986-21; 1986 La. AG LEXIS 595.
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PART 1. ADULTERATION, SUBSTITUTION, MISBRANDING, OR FALSE ADVERTISING.

§ 601. Title.

This Part may be cited as the “State Food, Drug, and Cosmetic Law.”

CROSS REFERENCES

Louisiana Law. — Manufacture, sale, distribution, possession, use and consumption of saccharin and saccharin related products, see La. R.S. 40:1059.

Municipal Law. — Health and sanitation > food. New Orleans Code of Ordinance ch. 82, art. II.

Public health > eating and drinking establishments. Baton Rouge Code of Ordinance title 6, ch. 7.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 40:604, OPINION NUMBER 81-438, La. Atty. Gen. Op. No. 1981-438; 1981 La. AG LEXIS 167.

§ 617.1. [Repealed.]

Repealed by Acts 2011, No. 100, § 2, effective August 15, 2011. This section was derived from Acts 1992, No. 1059, § 1; Acts 1993, No. 154, § 1.

PART 10. UNIFORM CONTROLLED DANGEROUS SUBSTANCES LAW.

§ 961. Definitions.

As used in this Part, the following terms shall have the meaning ascribed to them in this Section unless the context clearly indicates otherwise:

(1) “Addict” means a drug dependent person who habitually uses any narcotic drugs as to have lost the power of self-control with reference to his use of said drugs.

(2) “Administer” means to deliver under the auspices of a registered practitioner a controlled dangerous substance to the ultimate user or human research subject by injection, or for inhalation, or ingestion, or by any other means except where otherwise provided by law.

(3) “Agent” means an authorized person who acts on behalf of or at the direction of a manufacturer, distributor, or dispenser but does not include a common or contract carrier, public warehouseman, or employee thereof.

(4) “Apothecary” means a licensed pharmacist as defined by the laws of this state and, where the context so requires, the owner of the store or other place of business where narcotic drugs are compounded or dispensed by a licensed pharmacist; but nothing in this Part shall be construed as conferring on a person who is not registered nor licensed as a pharmacist any authority, right or privilege that is not granted to him by the pharmacy laws of this state.

(5) “Cannabis” includes all parts of plants of the genus Cannabis, whether growing or not; the seeds thereof; the resin extracted from any part of such plant, and every compound, manufacture, salt, derivative, mixture, or preparation of such plant, its seeds or resin, but shall not include the mature stalks of such plant, fiber produced from such stalks, oil or cake made from the seeds of such plant, any other compound, manufacture, salt, derivative, mixture, or preparation of such mature stalks (except the resin extracted therefrom), fiber, oil, or cake or the sterilized seed of such plant which is incapable of germination.

(6) “Control” means to add a drug or other substance, or immediate precursor, to a schedule under R.S. 40:964, whether by transfer from another schedule or otherwise.

(7) “Controlled dangerous substance” means any substance defined, enumerated, or included in federal or state statute or regulations, 21 CFR §1308.11-15 or R.S. 40:964, or any substance which may hereafter be designated as a controlled dangerous substance by amendment of supplementation of such regulations or statute. The term shall not include distilled spirits, wine, malt beverages, or tobacco.

(8) “Controlled substance analogue” means a substance the chemical structure of which is substantially similar to the chemical structure of a controlled dangerous substance in Schedule I or II of R.S. 40:964; which has a stimulant, depressant, or hallucinogenic effect on the central nervous system that is substantially similar to or greater than the stimulant, depressant, or hallucinogenic effect on the central nervous system of a controlled dangerous substance in Schedule I or II; or with respect to a particular person, which such person represents or intends to have a stimulant, depressant, or hallucinogenic effect on the central nervous system that is substantially similar to or greater than the stimulant, depressant, or hallucinogenic effect on the central nervous system of a controlled dangerous substance in Schedule I or II. Such term shall not include any substance for which there is an approved new drug application; with respect to a particular person any substance, if an exemption is in effect for investigational use, for that person, under the federal Food, Drug, and Cosmetic Act (21 U.S.C. §355) to the extent conduct with respect to such substance is pursuant to such exemption; or any substance to the extent not intended for human consumption before an exception takes effect with respect to that substance.

(9) “Counterfeit controlled dangerous substance” means a controlled dangerous substance which, without authorization, bears the trademark, trade name or other identifying mark, imprint, number, or device, or any likeness thereof, of a manufacturer, distributor, or dispenser other than the person or persons who in fact manufactured, distributed, or dispensed such substance and which thereby falsely purports or is represented to be the product of, or to have been distributed by, such other manufacturer, distributor, or dispenser.

(10) “Deliver” or “delivery” means the transfer of a controlled dangerous substance whether or not there exists an agency relationship.

(11) “Dentist” means a person licensed and authorized by law to practice dentistry in this state.

(12) “Depressant” means a drug which contains any quantity of barbituric acid or any of the salts of barbituric acid; or any derivatives of barbituric acid; or any substance listed in Schedule I(d), Schedule II(d) or Schedule III(b) of R.S. 40:964, or which has been designated by the secretary of the Department of Health and Hospitals as habit forming because of its depressant effect on the central nervous system.

(13) “Dispense” means to deliver a controlled dangerous substance to the ultimate user or human research subject by or pursuant to the lawful order of a practitioner, including the packaging, labeling, or compounding necessary to prepare the substance for such delivery.

(14) “Distribute” means to deliver a controlled dangerous substance whether by physical delivery, administering, subterfuge, furnishing a prescription, or by filling, packaging, labeling or compounding the substance pursuant to the lawful order of a practitioner.

(15) “Distributor” means a person who delivers a controlled dangerous substance as herein defined.

(16) “Drug” means:

(a) Articles recognized in the official United States Pharmacopoeia, official Homeopathic Pharmacopoeia of the United States, or official National Formulary, or any supplement to any of them.

(b) Articles intended for use in the diagnosis, cure, mitigation, treatment, or prevention of disease in man or other animals.

(c) Articles other than food intended to affect the structure of any function of the body of man or other animals.

(d) Articles intended for use as a component of any article specified in Subparagraph (a), (b) or (c) of this Paragraph, but does not include devices or their components, parts, or accessories.

(17) “Drug Enforcement Administration” means the Drug Enforcement Administration, United States Department of Justice or its successor.

(18) “Drug dependent person” means a person who is using a controlled dangerous substance and who is in a state of psychic or physical dependence, or both, arising from administration of that controlled dangerous substance on a continuous basis. Drug dependence is characterized by behavioral and other responses which include a strong compulsion to take the substance on a continuous basis in order to experience its psychic effects, or to avoid the discomfort of its absence.

(19) “Hallucinogen” means a drug which contains any quantity of LSD (Lysergic acid diethylamide), its isomers, salts, salts of isomers, or any quantity of a substance listed in Schedule I(C) of R.S. 40:964, or any substance which the secretary of the Department of Health and Hospitals after investigation has found to have, and by regulation designates as having, a potential for abuse because of its depressant or stimulant effect on the central nervous system, or hallucinogenic effect.

(20) “Imitation controlled dangerous substance” means a noncontrolled substance which by appearance or operation, including color, shape, size, markings, or packaging, or by representations made, or by its pharmacological effect, would lead a reasonable person to believe that the substance is a controlled dangerous substance.

(21) “Immediate precursor” means a substance which the secretary of the Department of Health and Hospitals has found to be and by regulation designates as being the principal compound commonly used or produced primarily for use, and which is an immediate chemical intermediary used or likely to be used in the manufacture of a controlled dangerous substance, the control of which is necessary to prevent, curtail, or limit such manufacture.

(22) “Isomers” refers to optical isomers and/or stereoisomers and mixtures thereof, unless specifically excepted in this Part. Optical isomers or stereoisomers are molecules which differ from each other only in the way the constituent atoms are oriented in space.

(23) “Legend drug” means any drug or drug product bearing on the label of the manufacturer or distributor, as required by the Federal Food and Drug Administration, the statement “Caution: Federal law prohibits dispensing without prescription”.

(24) “Manufacture” means the production, preparation, propagation, compounding, or processing of a controlled dangerous substance, either directly or indirectly by extraction from substances of natural origin, or independently by means of chemical synthesis, or by a combination of extraction and chemical synthesis. Manufacturer includes any person who packages, repackages, or labels any container of any controlled dangerous substance, except practitioners who dispense or compound prescription orders for delivery to the ultimate consumer.

(25) “Marijuana” means all parts of plants of the genus Cannabis, whether growing or not; the seeds thereof; the resin extracted from any part of such plant; and every compound, manufacture, salt, derivative, mixture, or preparation of such plant, its seeds or resin, but shall not include the mature stalks of such plant, fiber produced from such stalks, oil or cake made from the seeds of such plant, any other compound, manufacture, salt, derivative, mixture, or preparation of such mature stalks (except the resin extracted therefrom), fiber, oil, or cake, or the sterilized seed of such plant which is incapable of germination.

(26) “Narcotic drug” means any of the following, whether produced directly or indirectly by extraction from substances of vegetable origin, or independently by means of chemical synthesis, or by a combination of extraction and chemical synthesis:

(a) Opium, coca leaves, and opiates.

(b) A compound, manufacture, salt, derivatives, or preparation of opium, coca leaves, or opiates.

(c) A substance and any compound, manufacture, salt, derivative, or preparation thereof which is chemically identical with any of the substances referred to in Subparagraphs (a) and (b) of this Paragraph, except that the words “narcotic drug” as used in this Part shall not include decocainized coca leaves or extracts of coca leaves, which extracts do not contain cocaine or ecgonine.

(27) “Opiate” means any dangerous substance having an addiction-forming or addiction-sustaining liability similar to morphine or being capable of conversion into a drug having such addiction-forming or addiction-sustaining liability. It does not include, unless specifically designated as controlled under R.S. 40:963, the dextrorotatory isomer of 3-methoxy-n-methylmorphinan and its salts (dextromethorphan). It does include its racemic and levorotatory forms.

(28) “Opium poppy” means the plant of the species Papaver somniferum, except the seeds thereof.

(29) “Person” includes any institution whether public or private, hospitals or clinics operated by the state or any of its political subdivisions, and any corporation, association, partnership, or one or more individuals.

(29.1) “Physical dependence” means a physiologic state of neuroadaptation which is characterized by the emergence of a withdrawal syndrome if drug use is stopped or decreased abruptly, or if an antagonist is administered. Physical dependence is an expected result of opioid use. Physical dependence, by itself, does not equate with addiction.

(30) “Poppy straw” means all parts, except the seeds, of the opium poppy, after mowing.

(31) “Practitioner” means a physician, dentist, veterinarian, scientific investigator, pharmacy, hospital, or other person licensed, registered, or otherwise permitted to distribute, dispense, conduct research with respect to, or administer a controlled dangerous substance in the course of professional practice or research in this state.

(32) “Prescribe” means to issue a written request or order for a controlled dangerous substance by a person licensed under this Part for a legitimate medical purpose. The act of prescribing must be in good faith and in the usual course of the licensee’s professional practice.

(33) “Prescription” means a written request for a drug or therapeutic aid issued by a licensed physician, dentist, veterinarian, osteopath, or podiatrist for a legitimate medical purpose, for the purpose of correcting a physical, mental, or bodily ailment, and acting in good faith in the usual course of his professional practice.

(34) “Production” includes the manufacture, planting, cultivation, growing, or harvesting of a controlled dangerous substance.

(35) “Secretary” means the secretary of the Department of Health and Hospitals or his successor.

(36) “State” means the state of Louisiana.

(37) “Stimulant” means a drug which contains a quantity of amphetamine or any of its isomers; any salt of amphetamine or any salt of an isomer of amphetamine; or any substance listed in Schedules II(C) or III(A) of R.S. 40:964, or any substance which the secretary of the Department of Health and Hospitals after investigation, has found to be and by regulation designated as habit forming because of its stimulant effect on the central nervous system.

(38) “Substance abuse” or “addiction” means a compulsive disorder in which an individual becomes preoccupied with obtaining and using a substance, despite adverse social, psychological, or physical consequences, the continued use of which results in a decreased quality of life. The development of controlled dangerous substance tolerance or physical dependence does not equate with substance abuse or addiction.

(39) “Tolerance” means the physiologic state resulting from regular use of a drug in which an increased dosage is needed to produce the same effect or a reduced effect is observed with a constant dose. Controlled dangerous substance tolerance refers to the need to increase the dose of the drug to achieve the same level of analgesia. Controlled dangerous substance tolerance may or may not be evident during controlled dangerous substance treatment.

(40) “Ultimate user” means a person who lawfully possesses a controlled dangerous substance for his own use or for the use of a member of his household or for administration to an animal owned by him or by a member of his household. (Added by Acts 1972, No. 634, § 1. Amended by Acts 1973, No. 207, § 1; Acts 1975, No. 700, § 1; Acts 1977, No. 649, § 1; Acts 1978, No. 786, § 5, eff. July 17, 1978; Acts 1992, No. 1059, § 1; Acts 1993, No. 154, § 1; Acts 1994, 3rd Ex. Sess., No. 34, § 1; Acts 2003, No. 761, § 1; Acts 2004, No. 698, § 1, eff. Aug. 15, 2004.)

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “(21 U.S.C. § 355)” for “(21 U.S.C.S. 355)” in (8); and redesignated former (38) as (40), redesignated (39) as (38), redesignated (40) as (39), and redesignated (41) as (29.1), as amended by Acts 2004, No. 698, § 1.

2004 Amendments. — Acts 2004, No. 698, § 1, effective August 15, 2004, substituted “means any substance defined...or statute” for “means a drug, substance or immediate precursor in Schedule I and V of R.S. 40.964” in (7); and added (8)-(10), (13)-(15), (20), (21), (24), (27), (32), (34), and (38)-(41).

2003 Amendments. — Acts 2003, No. 761, § 1, effective August 15, 2003, deleted “a controlled dangerous substance” following “shall not include” in (8).

CROSS REFERENCES

Louisiana Law. — Limitation of liability for damages from donated food, see La. R.S. 9:2799.

Definitions, see La. R.S. 9:2800.62.

Action for damages by persons other than the individual user, see La. R.S. 9:2800.63.

Definitions; right to enjoin; abatement, see La. R.S. 13:4711.

Second degree murder, see La. R.S. 14:30.1.

Simple burglary of a pharmacy, see La. R.S. 14:62.1.

Contraband defined; certain activities regarding contraband in penal institutions prohibited; penalty; disposition of seized contraband, see La. R.S. 14:402.

Pilot program; home incarceration; electronic monitoring, see La. R.S. 15:571.35.

Definitions, see La. R.S. 15:1404.

Search of students’ persons, desks, lockers, other areas; defense of suits against school personnel; indemnification; reporting of implements seized, see La. R.S. 17:416.3.

Limitations on driving privileges, see La. R.S. 17:491.2.

Prohibited acts; all schedules, see La. R.S. 40:971.

Unlawfully prescribing, distributing, dispensing, or assisting in illegally obtaining controlled dangerous substances, see La. R.S. 40:971.2.

Prescription for controlled dangerous substances; proof of valid prescription; time period for raising defense; notice to prosecution, see La. R.S. 40:991.

Sale, distribution, or possession of legend drug without prescription or order prohibited; exceptions; penalties, see La. R.S. 40:1238.1.

Statewide permits for concealed handguns; application procedures; definitions, see La. R.S. 40:1379.3.

License; manufacturer, dealer-distributor, user, blaster, or handler of explosives, see La. R.S. 40:1472.3.

Conduct giving rise to forfeiture, see La. R.S. 40:2603.

Powers of enforcement personnel, see La. R.S. 40:2617.

Reduction to tax due, see La. R.S. 47:297.

Release conditioned on participation in pretrial drug testing program, see La. C.Cr.P. Art. 336.

Confidentiality of records; disclosure exceptions; sanctions, see La. Ch.C. Art. 412.

Definitions, see La. Ch.C. Art. 603.

Reporting procedure, see La. Ch.C. Art. 610.

Municipal Law. — Municipal and parish organization: drug-free workforce > definitions. Baton Rouge Code of Ordinance § 1:902.

Offenses and miscellaneous provisions > model glue. New Orleans Code of Ordinance ch. 102, art. II.

Offenses and miscellaneous provisions: controlled substances > definitions. New Orleans Code of Ordinance § 102-76.

Possession of marijuana. Baton Rouge Code of Ordinance § 13:966.

Vehicles for hire > definitions. New Orleans Code of Ordinance § 162-1.
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•• Circumstantial & Direct Evidence

•• Weight & Sufficiency

• Relevance

•• Confusion, Prejudice & Waste of Time

GOVERNMENTS

• Legislation

•• Extension & Revival

•• Interpretation

•• Overbreadth

CIVIL PROCEDURE

• Remedies

•• Forfeitures

••• General Overview. — Trial court was not manifestly erroneous in returning the vehicle to the owner and the $353 to the driver where the state was required to show by credible evidence, and by more than mere suspicion, a reasonable ground for the belief that the currency on the driver’s person was drug related, and that the vehicle was used or available for use to facilitate the alleged drug transactions. State v. Gauthier, 854 So. 2d 910, 2003 La. App. LEXIS 1166 (Apr. 22, 2003).

CONSTITUTIONAL LAW

• The Judiciary

•• Case or Controversy

••• Constitutionality of Legislation

•••• General Overview. — A trial court did not err in refusing to quash defendant’s indictment under La. Rev. Stat. Ann. § 40:961 et seq,, the Uniform Narcotic Drug Law, because a prior attack on the statute, for violating state and federal constitutional provisions by inflicting cruel and unusual punishment on persons convicted, was found to be without merit. State v. Bellam, 225 LA. 445, 73 So. 2d 311, 1954 La. LEXIS 1234 (Apr. 26, 1954).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — Although defendant provided the money for the methylenedioxymethamphetamine (ecstasy), the facts showed that the deceased was a joint participant in the transaction because she shared in the right to control the drugs that were purchased, and thus, the State’s allegations did not support a finding that defendant’s actions went beyond those of a mere purchaser and consumer; therefore, pursuant to La. Const. art. I, § 13 and La. Code Crim. Proc. Ann. arts. 464, 484, 485, and 532(1) and (5), the trial court’s decision, granting of defendant’s motion to quash the indictment charging defendant with the second degree murder of the deceased by distributing a controlled substance to her which caused her death, in violation of La. Rev. Stat. Ann. § 14:30.1(A)(3), and with possession with intent to distribute a Schedule I controlled dangerous substance, in violation of La. Rev. Stat. Ann. § 40:966(A)(1), was affirmed. State v. Corbett, 879 So. 2d 151, 2004 La. App. LEXIS 770 (Apr. 2, 2004), reversed by, remanded by La. 04-1124, 888 So. 2d 764, 2004 La. LEXIS 3289 (La. Nov. 15, 2004).

Evidence was sufficient to convict defendant of distribution of heroin, where, while defendant was not directly involved in the transaction, the evidence reflected that he had facilitated the transaction and procured his co-defendant to deliver the heroin. State v. Pierre, 869 So. 2d 206, 2004 La. App. LEXIS 306 (Feb. 23, 2004), writ denied by La. 2004-0959, 883 So. 2d 1006, 2004 La. LEXIS 2747 (La. Oct. 1, 2004).

Sufficient evidence existed for a rational jury to conclude, beyond a reasonable doubt, that defendant had sold oxycodone to an undercover agent, even though the exchange was made through another man; defendant did not hand the agent the pills, and the agent did not hand defendant money. State v. Black, 864 So. 2d 836, 2003 La. App. LEXIS 3693 (Dec. 30, 2003).

Where a surveillance tape showed defendant exchanging a substance for money with an undercover agent, there was sufficient circumstantial evidence to show that defendant had the specific intent to participate in the distribution of heroin; therefore, he was properly convicted of attempted distribution of cocaine, despite an allegation that defendant was unaware of the contents of the package. State v. Thomas, 841 So. 2d 45, 2003 La. App. LEXIS 489 (Feb. 19, 2003).

Defendant’s actions of being present in a known crack house, actions on behalf of a drug dealer, arranging to get drugs, solicitation for a piece of cocaine, presence at the actual drug exchange for money and his being mentioned by an undercover officer by name on a surveillance tape were adequate proof of the defendant’s transfer of a controlled dangerous substance under La. Rev. Stat. Ann. § 40:961(10), La. Rev. Stat. Ann. § 40:961(13) and La. Rev. Stat. Ann. § 40:961(14) and that the defendant acted as a principal since he was an intermediary who arranged for and facilitated the transfer of narcotics under La. Rev. Stat. Ann. §§ 40:961(9) & (13). State v. Black, 786 So. 2d 289, 2001 La. App. LEXIS 918 (May 9, 2001), writ denied by La. 2001-1781, 815 So. 2d 831, 2002 La. LEXIS 1554 (La. May 10, 2002).

Under La. Code Crim. Proc. art. 821, review of questions of fact is limited to the sufficiency of the evidence and, under La. Const. art. V, §§ 5(C) and 10(B), does not extend to credibility determinations made by the trier of fact; the court found that the evidence of defendant’s knowledge and involvement in facilitating a sale of cocaine for an undercover officer was sufficient for the jury to have reasonably concluded that, under the standards of La. Rev. Stat. Ann. §§ 40:961(14), 40:964, and 40:967, he was guilty of distribution and possession of a controlled substance and of conspiracy under La. Rev. Stat. Ann. §§ 14:24 and 14:26. State v. Williams, 768 So. 2d 728, 2000 La. App. LEXIS 2200 (Sept. 27, 2000), writ of certiorari denied by La. 2000-3099, 798 So. 2d 963, 2001 La. LEXIS 2903 (La. Oct. 5, 2001).

Court vacated defendant’s conviction for the distribution of cocaine and entered a judgment of guilty for wrongful possession, on the grounds that the police did not observe defendant distribute or deliver cocaine, as defined in La. Rev. Stat. Ann. § 40:961, he had no drugs on his person or in his home, and the circumstantial evidence of distribution was insufficient to support the conviction. State v. Cummings, 656 So. 2d 17, 1995 La. App. LEXIS 1345 (May 5, 1995), affirmed in part and reversed in part by, remanded by La. 95-1377, 668 So. 2d 1132, 1996 La. LEXIS 606 (La. Feb. 28, 1996).

Language of La. Rev. Stat. Ann. §§ 40:961(13) and 40:967(A) made it sufficiently clear that selling $ 20.00 rocks of crack cocaine on the street to the general public was unlawful, and such conduct was not authorized by the Uniform Controlled Dangerous Substances Law. State v. Thomas, 639 So. 2d 408, 1994 La. App. LEXIS 1832 (June 22, 1994), writ of certiorari denied, writ denied by La. 94-2332, 648 So. 2d 1337, 1995 La. LEXIS 169 (La. Jan. 13, 1995).

Defendant’s conviction for distribution of cocaine under La. Rev. Stat. Ann. § 40:967(A) was valid, as the statute was not unconstitutionally vague and could be properly construed to give it the meaning intended by the legislature based upon the definitions of “distribute” in La. Rev. Stat. Ann. § 40:961(13) and of “deliver” in La. Rev. Stat. Ann. § 40:961(9). State v. Fairley, 645 So. 2d 213, 1994 La. App. LEXIS 1289 (May 4, 1994), writ of certiorari denied by La. 94-1940, 645 So. 2d 1152, 1994 La. LEXIS 2642 (La. Nov. 11, 1994), writ of certiorari denied by La. 94-2909, 651 So. 2d 287, 1995 La. LEXIS 871 (La. Mar. 24, 1995).

La. Rev. Stat. Ann. § 14:3 requires that the word “deliver” in La. Rev. Stat. Ann. § 40:961(15) be taken in its usual sense, in connection with the context; in context, “deliver” means to transfer possession or control, and therefore it has a commonly understood meaning, and it is not unconstitutionally vague. State v. Martin, 310 So. 2d 544, 1975 La. LEXIS 3531 (Mar. 31, 1975).

Moderately large amount of LSD possessed by defendant, augmented by the very large quantity of marijuana he also possessed, tended to prove his intent to distribute controlled dangerous substances; any prejudice caused by the mention of the marijuana was outweighed by its probative value in his trial for possession of LSD with intent to distribute. State v. Thorson, 302 So. 2d 578, 1974 La. LEXIS 3865 (Oct. 28, 1974).

A court properly overruled a motion to quash filed by a defendant charged with delivering narcotic drugs, three marijuana cigarettes, in violation of La. Rev. Stat. Ann. § 40:962 because, contrary to defendant’s contention, La. Rev. Stat. Ann. § 40:961 and La. Rev. Stat. Ann. § 40:981 were not unconstitutional. State v. White, 254 LA. 389, 223 So. 2d 843, 1969 La. LEXIS 2861 (June 9, 1969).

Defendant’s appeal of the revocation of suspended sentences for violating the conditions of his probation was dismissed where the court rejected his contention that the statutes under which he was convicted were unconstitutional on the ground that defendant was sentenced for his status as a drug addict; the court held that La. Rev. Stat. Ann. §§ 40:961 and 40:962 could have no application in the prosecution of a person for the mere status or condition of addiction that might possibly arise unintentionally or involuntarily because intentional use, or use with guilty knowledge, was a necessary element of the crime of becoming an addict. State v. Bruno, 253 LA. 669, 219 So. 2d 490, 1969 La. LEXIS 3149 (Feb. 24, 1969), writ of certiorari dismissed by 396 U.S. 802, 90 S. Ct. 11, 24 L. Ed. 2d 59, 1969 U.S. LEXIS 1155 (1969).

Assuming arguendo that heroin could be obtained from plants other than the opium poppy, it was not necessary for the State to declare the origin of the substance involved in a prosecution for sale of heroin; expert testimony provided that it could not be determined whether the heroin involved was derived from opium poppy or another plant. State v. Matassa, 222 LA. 363, 62 So. 2d 609, 1952 La. LEXIS 1340 (Dec. 15, 1952).

••• Manufacture

•••• General Overview. — Statutory definition of manufacture under La. Rev. Stat. Ann. § 40:961(24), does not use the term “finished product”; however, it does use the phrase “production, preparation, propagation, compounding, or processing.” State v. Lingefelt, 865 So. 2d 280, 2004 La. App. LEXIS 76 (Jan. 28, 2004), writ denied by La. 2004-0597, 882 So. 2d 1165, 2004 La. LEXIS 2857 (La. Sept. 24, 2004).

Statutory definition of production under La. Rev. Stat. Ann. § 40:961(34), does not use the term “finished product.” State v. Lingefelt, 865 So. 2d 280, 2004 La. App. LEXIS 76 (Jan. 28, 2004), writ denied by La. 2004-0597, 882 So. 2d 1165, 2004 La. LEXIS 2857 (La. Sept. 24, 2004).

In a criminal prosecution for manufacture of methamphetamine and conspiracy to manufacture methamphetamine, the trial court properly accepted the State’s special jury charge defining certain “technical” terms included in the statutory definition of manufacturing where the proposed instruction used the standard dictionary definitions of “preparation,” “compound,” and “process.” State v. Lingefelt, 865 So. 2d 280, 2004 La. App. LEXIS 76 (Jan. 28, 2004), writ denied by La. 2004-0597, 882 So. 2d 1165, 2004 La. LEXIS 2857 (La. Sept. 24, 2004).

In a criminal prosecution for manufacture of methamphetamine and conspiracy to manufacture methamphetamine, the trial court rejected defendant’s argument that the definition of “manufacture” meant a finished product had been achieved, rather than including the steps in the process since the defense’s desired definition was not in accord with the statute. State v. Lingefelt, 865 So. 2d 280, 2004 La. App. LEXIS 76 (Jan. 28, 2004), writ denied by La. 2004-0597, 882 So. 2d 1165, 2004 La. LEXIS 2857 (La. Sept. 24, 2004).

The basis of the charge against a defendant for manufacture of an illegal substance was that he was boiling marijuana in order to extract its essence, and enabling its conversion into hashish; such conduct fell under the proscription against production or processing by extraction from substances of natural origin in violation of La. R.S. 40:961(19). State v. King, 322 So. 2d 205, 1975 La. LEXIS 4161 (Nov. 3, 1975).

••• Possession

•••• General Overview. — Marijuana seeds that were incapable of germination did not fullfil the “marijuana” element of a possession charge and conviction. State v. Navarro, 312 So. 2d 848, 1975 La. LEXIS 5042 (Mar. 31, 1975).

Pursuant to La. Rev. Stat. Ann. § 40:961(18) and (5), contents of the bag sold to the State’s witness and introduced in evidence was marijuana; no expert testimony was introduced by defendant to rebut the positive identification by the State’s expert witness of the substance as marijuana or Cannabis Sativa. State v. Knight, 298 So. 2d 726, 1974 La. LEXIS 3649 (June 10, 1974).

Defendant’s appeal of the revocation of suspended sentences for violating the conditions of his probation was dismissed where the court rejected his contention that the statutes under which he was convicted were unconstitutional on the ground that defendant was sentenced for his status as a drug addict; the court held that La. Rev. Stat. Ann. §§ 40:961 and 40:962 could have no application in the prosecution of a person for the mere status or condition of addiction that might possibly arise unintentionally or involuntarily because intentional use, or use with guilty knowledge, was a necessary element of the crime of becoming an addict. State v. Bruno, 253 LA. 669, 219 So. 2d 490, 1969 La. LEXIS 3149 (Feb. 24, 1969), writ of certiorari dismissed by 396 U.S. 802, 90 S. Ct. 11, 24 L. Ed. 2d 59, 1969 U.S. LEXIS 1155 (1969).

A trial court did not err in refusing to quash defendant’s indictment under La. Rev. Stat. Ann. § 40:961 et seq,, the Uniform Narcotic Drug Law, because a prior attack on the statute, for violating state and federal constitutional provisions by inflicting cruel and unusual punishment on persons convicted, was found to be without merit. State v. Bellam, 225 LA. 445, 73 So. 2d 311, 1954 La. LEXIS 1234 (Apr. 26, 1954).

••• Substance Schedules

•••• General Overview. — Cocaine is statutorily defined as a narcotic drug under La. Rev. Stat. Ann. § 40:961(26). State v. Collins, 535 So. 2d 973, 1988 La. App. LEXIS 1894 (Sept. 21, 1988).

• Accusatory Instruments

•• Indictments

••• General Overview. — Although defendant provided the money for the methylenedioxymethamphetamine (ecstasy), the facts showed that the deceased was a joint participant in the transaction because she shared in the right to control the drugs that were purchased, and thus, the State’s allegations did not support a finding that defendant’s actions went beyond those of a mere purchaser and consumer; therefore, pursuant to La. Const. art. I, § 13 and La. Code Crim. Proc. Ann. arts. 464, 484, 485, and 532(1) and (5), the trial court’s decision, granting of defendant’s motion to quash the indictment charging defendant with the second degree murder of the deceased by distributing a controlled substance to her which caused her death, in violation of La. Rev. Stat. Ann. § 14:30.1(A)(3), and with possession with intent to distribute a Schedule I controlled dangerous substance, in violation of La. Rev. Stat. Ann. § 40:966(A)(1), was affirmed. State v. Corbett, 879 So. 2d 151, 2004 La. App. LEXIS 770 (Apr. 2, 2004), reversed by, remanded by La. 04-1124, 888 So. 2d 764, 2004 La. LEXIS 3289 (La. Nov. 15, 2004).

• Jurisdiction & Venue

•• Venue. — Distribution that initiated in one parish, through a third party, for delivery in some other parish, constituted a complete offense of distribution in each parish through which it passed; the operative term “transfer” in the definition of delivery in La. Rev. Stat. Ann. § 40:961(13) was nowhere qualified or limited by the phrase “of possession,” or otherwise. State v. Gentry, 450 So. 2d 773, 1984 La. App. LEXIS 8795 (May 15, 1984), remanded by 462 So. 2d 624, 1985 La. LEXIS 7822 (La. 1985).

• Jury Instructions

•• Requests to Charge. — In a criminal prosecution for manufacture of methamphetamine and conspiracy to manufacture methamphetamine, the trial court properly accepted the State’s special jury charge defining certain “technical” terms included in the statutory definition of manufacturing where the proposed instruction used the standard dictionary definitions of “preparation,” “compound,” and “process.” State v. Lingefelt, 865 So. 2d 280, 2004 La. App. LEXIS 76 (Jan. 28, 2004), writ denied by La. 2004-0597, 882 So. 2d 1165, 2004 La. LEXIS 2857 (La. Sept. 24, 2004).

• Appeals

•• Standards of Review

••• Substantial Evidence

•••• General Overview. — Under La. Code Crim. Proc. art. 821, review of questions of fact is limited to the sufficiency of the evidence and, under La. Const. art. V, §§ 5(C) and 10(B), does not extend to credibility determinations made by the trier of fact; the court found that the evidence of defendant’s knowledge and involvement in facilitating a sale of cocaine for an undercover officer was sufficient for the jury to have reasonably concluded that, under the standards of La. Rev. Stat. Ann. §§ 40:961(14), 40:964, and 40:967, he was guilty of distribution and possession of a controlled substance and of conspiracy under La. Rev. Stat. Ann. §§ 14:24 and 14:26. State v. Williams, 768 So. 2d 728, 2000 La. App. LEXIS 2200 (Sept. 27, 2000), writ of certiorari denied by La. 2000-3099, 798 So. 2d 963, 2001 La. LEXIS 2903 (La. Oct. 5, 2001).

EVIDENCE

• Procedural Considerations

•• Circumstantial & Direct Evidence. — Where a surveillance tape showed defendant exchanging a substance for money with an undercover agent, there was sufficient circumstantial evidence to show that defendant had the specific intent to participate in the distribution of heroin; therefore, he was properly convicted of attempted distribution of cocaine, despite an allegation that defendant was unaware of the contents of the package. State v. Thomas, 841 So. 2d 45, 2003 La. App. LEXIS 489 (Feb. 19, 2003).

•• Weight & Sufficiency. — Evidence was sufficient to convict defendant of distribution of heroin, where, while defendant was not directly involved in the transaction, the evidence reflected that he had facilitated the transaction and procured his co-defendant to deliver the heroin. State v. Pierre, 869 So. 2d 206, 2004 La. App. LEXIS 306 (Feb. 23, 2004), writ denied by La. 2004-0959, 883 So. 2d 1006, 2004 La. LEXIS 2747 (La. Oct. 1, 2004).

• Relevance

•• Confusion, Prejudice & Waste of Time. — Moderately large amount of LSD possessed by defendant, augmented by the very large quantity of marijuana he also possessed, tended to prove his intent to distribute controlled dangerous substances; any prejudice caused by the mention of the marijuana was outweighed by its probative value in his trial for possession of LSD with intent to distribute. State v. Thorson, 302 So. 2d 578, 1974 La. LEXIS 3865 (Oct. 28, 1974).

GOVERNMENTS

• Legislation

•• Extension & Revival. — Nothing in the Uniform Narcotic Drug Law had the effect of releasing or extinguishing a criminal penalty incurred under 1934 La. Acts 14; further, the repeal of any law did not release or extinguish any penalty, forfeiture, or liability, civil or criminal, incurred under that law unless the repealing act expressly so provided. State v. Robinson, 221 LA. 19, 58 So. 2d 408, 1952 La. LEXIS 1170 (Feb. 18, 1952), writ of certiorari denied by 344 U.S. 904, 73 S. Ct. 285, 97 L. Ed. 699, 1952 U.S. LEXIS 1447 (1952).

•• Interpretation. — Statutory definition of manufacture under La. Rev. Stat. Ann. § 40:961(24), does not use the term “finished product”; however, it does use the phrase “production, preparation, propagation, compounding, or processing.” State v. Lingefelt, 865 So. 2d 280, 2004 La. App. LEXIS 76 (Jan. 28, 2004), writ denied by La. 2004-0597, 882 So. 2d 1165, 2004 La. LEXIS 2857 (La. Sept. 24, 2004).

Statutory definition of production under La. Rev. Stat. Ann. § 40:961(34), does not use the term “finished product.” State v. Lingefelt, 865 So. 2d 280, 2004 La. App. LEXIS 76 (Jan. 28, 2004), writ denied by La. 2004-0597, 882 So. 2d 1165, 2004 La. LEXIS 2857 (La. Sept. 24, 2004).

In a criminal prosecution for manufacture of methamphetamine and conspiracy to manufacture methamphetamine, the trial court rejected defendant’s argument that the definition of “manufacture” meant a finished product had been achieved, rather than including the steps in the process since the defense’s desired definition was not in accord with the statute. State v. Lingefelt, 865 So. 2d 280, 2004 La. App. LEXIS 76 (Jan. 28, 2004), writ denied by La. 2004-0597, 882 So. 2d 1165, 2004 La. LEXIS 2857 (La. Sept. 24, 2004).

•• Overbreadth. — La. Rev. Stat. Ann. § 14:3 requires that the word “deliver” in La. Rev. Stat. Ann. § 40:961(15) be taken in its usual sense, in connection with the context; in context, “deliver” means to transfer possession or control, and therefore it has a commonly understood meaning, and it is not unconstitutionally vague. State v. Martin, 310 So. 2d 544, 1975 La. LEXIS 3531 (Mar. 31, 1975).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Valium (Diazepam generically) is not considered a narcotic, nor depressant under LRS 40:961 (11) and(23), and is not designated as a hallucinogenic, therefore it is not included among the kinds of intoxicants listed in LRS 14:98., OPINION No. 81-486, La. Atty. Gen. Op. No. 1981-486; 1981 La. AG LEXIS 131.

Both, the Louisiana State Board of Nursing and the Louisiana State Board of Practical Nurse Examiners are responsible for promulgating standards for their respective professions. Neither board is empowered to regulate the physician patient relationship. Our law does not require that a physician employ the services of a registered nurse or a licensed practical nurse to administer medication to a patient., OPINION NUMBER 84-796, La. Atty. Gen. Op. No. 1984-796; 1985 La. AG LEXIS 775.

Drug free zones apply to narcotic drugs, not alcohol., OPINION No. 90-499, La. Atty. Gen. Op. No. 1990-499; 1990 La. AG LEXIS 451.

Pursuant to La. R.S. 40:962(D), the secretary of the Dept. of Health & Human Resources may transfer a scheduled substance to another schedule upon a finding that the transfer satisfies the criteria of La. R.S. 40:963. However, the portion of 40:962D allowing the transfer in order to conform with the schedule in which the drug is placed by the U.S. Drug Enforcement Administration is unconstitutional., OPINION NUMBER 90-500, La. Atty. Gen. Op. No. 1990-500; 1990 La. AG LEXIS 490.

A sheriff may request that a convicted drug offender be assessed any costs incurred in the towing and/or storage of a vehicle seized pursuant to that offense, whether or not the costs are incurred through use of the sheriff’s facilities or a private towing service., OPINION NUMBER 91-643, La. Atty. Gen. Op. No. 1991-643; 1992 La. AG LEXIS 59.

The prohibition against the distribution of controlled substances by students on school property extends to prescription drugs falling within the definition of a controlled substance., OPINION 95-160, La. Atty. Gen. Op. No. 1995-160; 1995 La. AG LEXIS 161.

§ 962. Authority to control.

A. All controlled dangerous substances listed in R.S. 40:964 are hereby controlled.

B. The secretary of the Department of Health and Hospitals shall add a substance as a controlled dangerous substance if it is classified as a controlled dangerous substance by the Drug Enforcement Administration of the United States government.

C. The secretary may by rule add to the schedules provided in Section 964 of this Part any drug or other substance if he finds that such drug or other substance has a high potential for abuse, and after such a finding by the secretary, the drug shall be added in the appropriate schedule under the criteria provided under Section 963 of this Part. In making a finding that a drug or other substance has a high potential for abuse, the secretary of the Department of Health and Hospitals shall consider the following factors with respect to each drug or other substance proposed to be controlled:

(1) Its actual or relative potential for abuse.

(2) Scientific evidence of its pharmacological effect, if known.

(3) State of current scientific knowledge regarding the substance.

(4) Its history and current pattern of abuse.

(5) Its scope, duration and significance of abuse.

(6) What, if any, risk there is to public health.

(7) Its psychic or physiological dependence liability.

(8) Whether the substance is an immediate precursor of a substance already controlled by this section.

D. In an adjudication the secretary of the Department of Health and Hospitals may transfer a controlled substance from one schedule to another schedule upon the basis of a finding that the characteristics of the controlled drug or substances are such that under the criteria in Section 963 of this Part the controlled substances should be transferred or that a transfer of any substance listed under Section 964 from one schedule to another schedule should be made in order to conform with the schedule in which the drug is placed by the Drug Enforcement Administration of the United States government.

E. If the secretary of the Department of Health and Hospitals designates a substance as an immediate precursor, substances which are precursors of the controlled precursor shall not be subject to control solely because they are precursors of the controlled precursor.

F. The secretary of the Department of Health and Hospitals shall exclude any nonnarcotic substance from a schedule if the substance may, under the Federal Food, Drug and Cosmetic Act and the law of this state, be lawfully sold over the counter without a prescription.

G. The reclassification of any controlled dangerous substance or its transfer from one schedule to another by the secretary of the Department of Health and Hospitals or the state health officer shall not affect the penalties provided by this Part.

H. If the scheduling of a substance in Schedule I is necessary to avoid an imminent peril to the public health, safety or welfare, the secretary may adopt an emergency rule adding the substance to Schedule I pursuant to R.S. 49:953(B). In determining whether the substance poses an imminent peril to the public health, safety or welfare, the secretary shall consider the factors set forth in Paragraphs C(4), (5) and (6) of this Section. (Added by Acts 1972, No. 634, § 1. Amended by Acts 1977, No. 649, § 1; Acts 1978, No. 717, § 1; Acts 1994, 3rd Ex. Sess., No. 34, § 2.)

CROSS REFERENCES

Louisiana Law. — Composition of schedules, see La. R.S. 40:964.
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INDEX

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• General Overview

••• Delivery, Distribution & Sale

•••• General Overview

••• Possession

•••• General Overview

••• Substance Schedules

•••• General Overview

• Accusatory Instruments

•• Indictments

••• General Overview

• Pretrial Motions & Procedures

•• Joinder & Severance

••• Severance of Defendants

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• General Overview. — Two individuals who were jointly indicted for the wilful and unlawful possession and control of heroin, a narcotic drug, in violation of La. Rev. Stat. Ann. § 40:962, were found to have properly been jointly tried because the individuals were not caused a hardship or prejudiced thereby. State v. Vale, 252 LA. 1056, 215 So. 2d 811, 1968 La. LEXIS 3090 (Nov. 12, 1968), reversed by 399 U.S. 30, 90 S. Ct. 1969, 26 L. Ed. 2d 409, 1970 U.S. LEXIS 18 (1970).

••• Delivery, Distribution & Sale

•••• General Overview. — In a trial for selling illegal drugs in violation of La. Rev. Stat. Ann. § 40:962, the prosecutor’s mention in his opening statement of defendant’s second sale of the same drug to the same undercover officer five days after the indicted sale was not an improper remark or comment made within the jury’s hearing or cause for mistrial under La. Code Crim. Proc. Ann. art. 770; the reference to the second sale was admissible as a similar bad act to prove system, knowledge, motive, and intent under former La. Rev. Stat. Ann. §§ 15:445, 15:446 (now La. Code Evid. Ann. art. 404), because guilty knowledge was an element of the crime of selling narcotics. State v. Kreller, 255 LA. 982, 233 So. 2d 906, 1970 La. LEXIS 3891 (Feb. 23, 1970).

A court properly overruled a motion to quash filed by a defendant charged with delivering narcotic drugs, three marijuana cigarettes, in violation of La. Rev. Stat. Ann. § 40:962 because, contrary to defendant’s contention, La. Rev. Stat. Ann. § 40:961 and La. Rev. Stat. Ann. § 40:981 were not unconstitutional. State v. White, 254 LA. 389, 223 So. 2d 843, 1969 La. LEXIS 2861 (June 9, 1969).

Defendant’s appeal of the revocation of suspended sentences for violating the conditions of his probation was dismissed where the court rejected his contention that the statutes under which he was convicted were unconstitutional on the ground that defendant was sentenced for his status as a drug addict; the court held that La. Rev. Stat. Ann. §§ 40:961 and 40:962 could have no application in the prosecution of a person for the mere status or condition of addiction that might possibly arise unintentionally or involuntarily because intentional use, or use with guilty knowledge, was a necessary element of the crime of becoming an addict. State v. Bruno, 253 LA. 669, 219 So. 2d 490, 1969 La. LEXIS 3149 (Feb. 24, 1969), writ of certiorari dismissed by 396 U.S. 802, 90 S. Ct. 11, 24 L. Ed. 2d 59, 1969 U.S. LEXIS 1155 (1969).

••• Possession

•••• General Overview. — A defendant convicted of marijuana possession, a violation of La. Rev. Stat. Ann. § 40:962, was not entitled to have the marijuana suppressed, because the observation of marijuana in plain view by a police officer from outside defendant’s car was not a “search” and its seizure after consent was given was proper. State v. Terracina, 309 So. 2d 271, 1975 La. LEXIS 3566 (Feb. 24, 1975).

Defendant’s appeal of the revocation of suspended sentences for violating the conditions of his probation was dismissed where the court rejected his contention that the statutes under which he was convicted were unconstitutional on the ground that defendant was sentenced for his status as a drug addict; the court held that La. Rev. Stat. Ann. §§ 40:961 and 40:962 could have no application in the prosecution of a person for the mere status or condition of addiction that might possibly arise unintentionally or involuntarily because intentional use, or use with guilty knowledge, was a necessary element of the crime of becoming an addict. State v. Bruno, 253 LA. 669, 219 So. 2d 490, 1969 La. LEXIS 3149 (Feb. 24, 1969), writ of certiorari dismissed by 396 U.S. 802, 90 S. Ct. 11, 24 L. Ed. 2d 59, 1969 U.S. LEXIS 1155 (1969).

One defendant was properly convicted of possession of narcotic drugs, and the other defendant was properly convicted of attempted possession of the drugs, where police officers searched defendants’ home pursuant to a search warrant and found marijuana pills and dilaudid pills in one defendant’s shirt, where only defendants lived in the home, and where the other defendant was shown to be a user of narcotic drugs by the fresh hypodermic needle marks in her arm. State v. McIlvaine, 245 LA. 649, 160 So. 2d 566, 1964 La. LEXIS 2938 (Jan. 20, 1964), vacated by 379 U.S. 10, 85 S. Ct. 90, 13 L. Ed. 2d 23, 1964 U.S. LEXIS 416 (1964).

Collateral evidence that a defendant had possessed marijuana was admissible to show that the possession crime with which he was charged was committed with intent and not by accident or mistake. State v. Johnson, 228 LA. 317, 82 So. 2d 24, 1955 La. LEXIS 1366 (June 30, 1955).

Where defendant was convicted of willfully and unlawfully possessing and having under his control a narcotic drug, a blackened spoon found in defendant’s automobile was properly admitted as corroborative evidence. State v. Clark, 220 LA. 946, 57 So. 2d 904, 1952 La. LEXIS 1150 (Feb. 18, 1952).

••• Substance Schedules

•••• General Overview. — In defendant’s trial for possession with intent to distribute 50 pounds of marijuana, the constitutionality of La. Rev. Stat. Ann. § 40:962B was irrelevant, where marijuana was not added to the list of controlled dangerous substances pursuant to § 40:962B. State v. Kibodeaux, 435 So. 2d 1128, 1983 La. App. LEXIS 8811 (June 28, 1983).

Bill of information charging defendant with possession of pentazocine (Talwin) was properly quashed; the notice adding Talwin to the Louisiana controlled dangerous substances list pursuant to La. Rev. Stat. Ann. § 40:962(B) did not take effect until after defendant was charged, when the notice was published in the Louisiana Register as required by La. Rev. Stat. Ann. § 49:953. State v. Hicks, 377 So. 2d 86, 1979 La. LEXIS 7611 (Nov. 12, 1979).

• Accusatory Instruments

•• Indictments

••• General Overview. — Where the court clerk’s notation correctly represented that the charge against defendant was for a violation of La. Rev. Stat. Ann. § 40:962, and omitted the words “as amended and re-enacted by Act No. 20 of the Extraordinary Sesion of 1952,” the crime was ascertained and no error resulted. State v. Lawrence, 221 LA. 861, 60 So. 2d 464, 1952 La. LEXIS 1266 (July 3, 1952).

• Pretrial Motions & Procedures

•• Joinder & Severance

••• Severance of Defendants. — Two individuals who were jointly indicted for the wilful and unlawful possession and control of heroin, a narcotic drug, in violation of La. Rev. Stat. Ann. § 40:962, were found to have properly been jointly tried because the individuals were not caused a hardship or prejudiced thereby. State v. Vale, 252 LA. 1056, 215 So. 2d 811, 1968 La. LEXIS 3090 (Nov. 12, 1968), reversed by 399 U.S. 30, 90 S. Ct. 1969, 26 L. Ed. 2d 409, 1970 U.S. LEXIS 18 (1970).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Pursuant to La. R.S. 40:962(D), the secretary of the Dept. of Health & Human Resources may transfer a scheduled substance to another schedule upon a finding that the transfer satisfies the criteria of La. R.S. 40:963. However, the portion of 40:962(D) allowing the transfer in order to conform with the schedule in which the drug is placed by the U.S. Drug Enforcement Administration is unconstitutional., OPINION NUMBER 90-500, La. Atty. Gen. Op. No. 1990-500; 1990 La. AG LEXIS 490.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: State v. Wingate: Fishing the Murky Waters of Louisiana’s Strict Liability Crimes. 57 La. L. Rev. 1415 (Summer, 1997).

§ 962.1. Ephedrine products.

A. Except as provided in Subsection B, any product that contains any quantity of ephedrine, a salt of ephedrine, an optical isomer of ephedrine, or a salt of an optical isomer of ephedrine may be dispensed only upon the prescription of a duly licensed practitioner authorized by the laws of the state to prescribe prescription drugs.

B. The following products containing ephedrine shall be exempt from the provisions of Subsection A provided that such product may lawfully be sold over the counter without a prescription under the federal Food, Drug, and Cosmetic Act, is labeled and marketed in a manner consistent with the pertinent OTC Tentative Final or Final Monograph, and is manufactured and distributed for legitimate medicinal use in a manner that reduces or eliminates the likelihood of abuse:

(1) Solid oral dosage forms (including soft gelatin caplets) that combine active ingredients in the following ranges for each dosage unit:

(a) Theophylline (100-130 mg), Ephedrine (12.56-24 mg).

(b) Theophylline (60-100 mg), Ephedrine (12.5-24 mg), Guaifenesin (200-400 mg).

(c) Ephedrine (12.5-25 mg), Guaifenesin (200-400 mg).

(d) Phenobarbital (not greater than 8 mg) in combination with ingredients of Subparagraph (a) or (b) of this Paragraph.

(2) Liquid oral dosage forms that combine active ingredients in the following ranges for each (5 ml) dose:

(a) Theophylline (not greater than 45 mg), Ephedrine (not greater than 36 mg), Guaifenesin (not greater than 100 mg), Phenobarbital (not greater than 12 mg).

(b) Phenylephephrine (not greater than 5 mg), Ephedrine (not greater than 5 mg), chlorpheniramine (not greater than 2 mg), dextromethorphan (not greater than 10 mg), ammonium C1 (not greater than 40 mg), ipecac fluid extract (not greater than 0.005 ml).

(3) Anorectal preparations containing less than five percent ephedrine.

(4) Any liquid compound, mixture, or preparation containing one-half percent or less of ephedrine.

C. The marketing, advertising, or labeling of any nonprescription product containing ephedrine, a salt of ephedrine, an optical isomer of ephedrine, or a salt of an optical isomer of ephedrine for the indication of stimulation, mental alertness, weight loss, appetite control, or energy is prohibited. The Department of Health and Hospitals, office of public health is authorized to adopt rules and regulations in accordance with the Administrative Procedure Act to exempt other nonprescription products from the prohibition contained herein. Such rules and regulations shall require a distributor or manufacturer seeking an exemption from the prohibition contained herein to clearly demonstrate that the nonprescription product is intended for use for a valid medicinal purpose and that the marketing of that product does not encourage, promote, or abet the abuse or misuse of ephedrine. In addition, such rules and regulations shall include the following factors for purposes of determining whether or not such an exemption should be granted:

(1) The packing of the product.

(2) The name and labeling of the product.

(3) The manner of distribution, advertising, and promotion of the product.

(4) Verbal representations made concerning the product.

(5) The duration, scope, and significance of abuse or misuse of the particular product.

D. Whoever violates any provision of this Section shall be fined not more than one thousand dollars or imprisoned for not more than six months, or both.

E. Notwithstanding any provision of law to the contrary, unless listed in another schedule, any product that contains any quantity of ephedrine, a salt of ephedrine, an optical isomer of ephedrine, or a salt of an optical isomer of ephedrine is a Schedule V controlled dangerous substance and shall be dispensed, sold, or distributed only in accordance with the provisions of R.S. 40:1049.1 et seq. Such products shall be exempt from the reporting for Schedule V drugs as provided for in R.S. 40:1001 et. seq. (Acts 1995, No. 1253, § 1, eff. Jan. 1, 1996; Acts 2009, No. 314, § 1, eff. Aug. 15, 2009.)

2009 Amendments. — The 2009 amendment by No. 314 added (E).

§ 962.1.1. Possession of twelve grams or more of ephedrine, pseudoephedrine, or phenylpropanolamine or their salts, optical isomers, and salts of optical isomers.

A. (1) It is unlawful for any person to possess twelve grams or more of ephedrine, pseudoephedrine, or phenylpropanolamine or their salts, optical isomers, or salts of optical isomers.

(2) It is unlawful for any person to possess ephedrine, pseudoephedrine, or phenylpropanolamine or their salts, optical isomers, or salts of optical isomers in powder form unless the weight of the ephedrine, pseudoephedrine, or phenylpropanolamine or their salts, optical isomers or salts of optical isomers is less than twelve grams and the powder is in the manufacturer’s original packaging and may be lawfully sold over the counter without a prescription under the Federal Food, Drug and Cosmetic Act, 21 USC §301 et seq.

B. The provisions of this Section shall not apply to any of the following:

(1) Any person possessing a valid prescription for ephedrine, pseudoephedrine, or phenylpropanolamine or their salts, optical isomers, and salts of optical isomers.

(2) Any licensed manufacturer, wholesaler, or distributor who sells, transfers, or otherwise furnishes ephedrine, pseudoephedrine, or phenylpropanolamine or their salts, optical isomers, and salts of optical isomers to any licensed practitioner operating within the course and scope of that profession.

(3) Any licensed pharmacist or other authorized person who sells or furnishes ephedrine, pseudoephedrine, or phenylpropanolamine or their salts, optical isomers, and salts of optical isomers in the course of their professional practice, pursuant to the prescription of any licensed practitioner.

(4) Any licensed practitioner who administers or furnishes ephedrine, pseudoephedrine, or phenylpropanolamine or their salts, optical isomers, and salts of optical isomers in the course of their professional practice.

(5) Any person in possession of ephedrine, pseudoephedrine, or phenylpropanolamine or their salts, optical isomers, and salts of optical isomers in his residence under circumstances that are consistent with typical medicinal or household use. Factors that the court may consider in determining whether the circumstances of the possession are consistent with typical medicinal or household use include but are not limited to storage location, purchase date, expiration date, possession of the products in a variety of strengths, brands, types, or purposes and the health conditions of persons in the residence.

(6) Any manufacturer, wholesaler, distributor, or retail business which sells, transfers, or otherwise furnishes products to customers for medicinal purposes, which products contain ephedrine, pseudoephedrine, or phenylpropanolamine or their salts, optical isomers, and salts of optical isomers, while acting within the scope and course of that business.

C. The provisions of this Section shall not apply to any pediatric products primarily intended for administration, according to label instructions, to children under twelve years of age provided that:

(1) For any solid dosage form, the individual dosage unit, according to label instructions, does not exceed fifteen milligrams of ephedrine, pseudoephedrine, or phenylpropanolamine.

(2) For any liquid dosage form, the recommended dosage units, according to label instructions, does not exceed fifteen milligrams of ephedrine, pseudoephedrine, or phenylpropanolamine per five milliliters of the liquid product.

(3) For any liquid dosage form intended for administration to children under two years of age, the recommended dosage does not exceed two milliliters and the total package content is not more than one fluid ounce.

D. Repealed by Acts 2009, No. 314, § 2, effective August 15, 2009.

E. Whoever violates any provision of this Section shall be fined not more than two thousand dollars or imprisoned, with or without hard labor, for not more than two years, or both.

F. Notwithstanding any provision of law to the contrary, unless listed in another schedule, any product that contains any detectable quantity of ephedrine, pseudoephedrine, or phenylpropanolamine, their salts or optical isomers, or salts of optical isomers is a Schedule V controlled dangerous substance and shall be dispensed, sold, or distributed only in accordance with the provisions of R.S. 40:1049.1 et seq. Such products shall be exempt from the reporting for Schedule V drugs as provided for in R.S. 40:1001 et. seq. (Acts 2003, No. 1000, § 1, eff. Aug. 15, 2003; Acts 2004, No. 656, § 1, eff. Aug. 15, 2004; Acts 2009, No. 314, §§ 1, 2, eff. Aug. 15, 2009.)

2009 Amendments. — The 2009 amendment by No. 314 deleted (D); and added (F).

2004 Amendments. — Acts 2004, No. 656, § 1, effective August 15, 2004, added (A)(2).

§ 962.1.2. [Repealed.]

Repealed by Acts 2009, No. 314, § 2, effective August 15, 2009. This section was derived from Acts 2005, No. 494, § 3, eff. Aug. 15, 2005.

§ 963. Schedules of controlled dangerous substances.

There are established five schedules of controlled substances, to be known as Schedules I, II, III, IV, and V. Such schedules shall initially consist of the substances listed in R.S. 40:964. In determining that a substance is to be added to these schedules, the secretary of the Department of Health and Hospitals shall find the following:

A. As to Schedule I:

(1) The drug or other substance has a high potential for abuse.

(2) The drug or other substance has no currently accepted medical use in treatment in the United States, and

(3) There is a lack of accepted safety for use of the drug or other substance under medical supervision.

B. As to Schedule II:

(1) The drug or other substance has a high potential for abuse.

(2) The drug or other substance has a currently accepted medical use in treatment in the United States or a currently accepted medical use with severe restrictions, and

(3) Abuse of the drug or other substances may lead to severe psychological or physical dependence.

C. As to Schedule III:

(1) The drug or other substance has a potential for abuse less than the drugs or other substances listed in Schedules I and II.

(2) The drug or other substance has a currently accepted medical use in treatment in the United States, and

(3) Abuse of the drug or other substance may lead to moderate or low physical dependence or high psychological dependence.

D. As to Schedule IV:

(1) The drug or other substance has a low potential for abuse relative to the drugs or other substances listed in Schedule III.

(2) The drug or other substance has a currently accepted medical use in treatment in the United States, and

(3) Abuse of the drug or other substance may lead to limited physical dependence or psychological dependence relative to the drugs or other substances listed in Schedule III.

E. As to Schedule V:

(1) The drug or other substance has a low potential for abuse relative to the drugs or other substances listed in Schedule IV.

(2) The drug or other substance has a currently accepted medical use in treatment in the United States, and

(3) Abuse of the drug or other substance may lead to limited physical dependence or psychological dependence relative to the drugs or other substances listed in Schedule IV. (Added by Acts 1972, No. 634, § 1. Amended by Acts 1977, No. 649, § 1.)

CROSS REFERENCES

Louisiana Law. — Driver qualifications, see La. R.S. 32:1516.

Legislative declaration; statement of purpose; definitions, see La. R.S. 37:1041.

Definitions, see La. R.S. 40:961.

Attempt and conspiracy, see La. R.S. 40:979.

Drug addict; pre-sentence investigation; voluntary treatment; conditions of probation, see La. C.Cr.P. Art. 902.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — Evidence was sufficient to convict defendant of distribution of heroin, where, while defendant was not directly involved in the transaction, the evidence reflected that he had facilitated the transaction and procured his co-defendant to deliver the heroin. State v. Pierre, 869 So. 2d 206, 2004 La. App. LEXIS 306 (Feb. 23, 2004), writ denied by La. 2004-0959, 883 So. 2d 1006, 2004 La. LEXIS 2747 (La. Oct. 1, 2004).

••• Substance Schedules

•••• General Overview. — The contention of a defendant convicted of possession of marijuana with intent to distribute, that the classification of marijuana as a Schedule I drug was unreasonable because it was in conflict with the criteria established for classifying a substance as a Schedule I drug under La. Rev. Stat. Ann. § 40:963(A), was without merit; that the classification was added by the legislature, not by the statute, and thus was not in conflict with the statute’s classification criteria. State v. Price, 495 So. 2d 389, 1986 La. App. LEXIS 7826 (Oct. 8, 1986), writ of certiorari denied by 499 So. 2d 84, 1987 La. LEXIS 8222 (La. 1987).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Valium (Diazepam generically) is not considered a narcotic, nor depressant under LRS 40:961 (11) and (23), and is not designated as a hallucinogenic, therefore it is not included among the kinds of intcxicants listed in LRS 14:98., OPINION No. 81-486, La. Atty. Gen. Op. No. 1981-486; 1981 La. AG LEXIS 131.

Pursuant to La. R.S. 40:962(D), the secretary of the Dept. of Health & Human Resources may transfer a scheduled substance to another schedule upon a finding that the transfer satisfies the criteria of La. R.S. 40:963. However, the portion of 40:962(D) allowing the transfer in order to conform with the schedule in which the drug is placed by the U.S. Drug Enforcement Administration is unconstitutional, OPINION NUMBER 90-500, La. Atty. Gen. Op. No. 1990-500; 1990 La. AG LEXIS 490.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Casenote: State v. Sylvia: How Possession of Drug Paraphernalia Containing Invisible Trace Amounts of Drug Residue Secures a Louisiana Prosecutor’s Conviction for Possession of Narcotics. 50 Loy. L. Rev. 287 (Spring, 2004).


§ 964. Composition of schedules.

Schedules I, II, III, IV, and V shall, unless and until added to pursuant to R.S. 40:962, consist of the following drugs or other substances, by whatever official name, common or usual name, chemical name, or brand name designated:

SCHEDULE I

A. Opiates. — Unless specifically excepted or unless listed in another schedule, any of the following opiates, including their isomers, esters, ethers, salts, or salts of isomers, esters, and ethers, whenever the existence of such isomers, esters, ethers, or salts is possible within the specific chemical designation:

*(1) Acetyl-alpha-methylfentanyl (N-[1-(1-methyl-2-phenethyl)-4-piperidinyl]-N-phenylacetamide)

*(2) Acetylmethadol

*(3) Allylprodine

*(4) Alphacetylmethadol (except levo-alphacetylmethadol, also known as levomethadyl acetate, or LAAM)

*(5) Alphameprodine

*(6) Alphamethadol

*(7) Alpha-methylfentanyl (N-[1-(alpha-methyl-beta-phenyl) ethyl-4-piperidyl]propionanilide; 1-(1-methyl-2-phenylethyl)-4-(N-propanilido) piperidine)

*(8) Alpha-methylthiofentanyl (N-[1-methyl-2-(2-thienyl)ethyl-4-piperidinyl]-N-phenylpropanamide)

*(9) Benzethidine

*(10) Betacetylmethadol

*(11) Beta-hydroxyfentanyl (N-[1-(2-hydroxy-2-phenethyl)-4-piperidinyl]-N-phenylpropanamide)

*(12) Beta-hydroxy-3-methylfentanyl (N-[1-(2-hydroxy-2-phenethyl)-3-methyl-4-piperidinyl]-N-phenylpropanamide)

*(13) Betameprodine

*(14) Betamethadol

*(15) Betaprodine

*(16) Clonitazene

*(17) Dextromoramide

*(18) Diampromide

*(19) Diethylthiambutene

*(20) Difenoxin

*(21) Dimenoxadol

*(22) Dimepheptanol

*(23) Dimethylthiambutene

*(24) Dioxaphetyl butyrate

*(25) Dipipanone

*(26) Ethylmethylthiambutene

*(27) Etonitazene

*(28) Etoxeridine

*(29) Furethidine

*(30) Hydroxypethidine

*(31) Ketobemidone

*(32) Levomoramide

*(33) Levophenacylmorphan

*(34) 3-Methylfentanyl (N-[3-methyl-1-(2-phenylethyl)-4-piperidyl]-N-phenylpropanamide)

*(35) 3-methylthiofentanyl (N-[3-methyl-1-(2-thienyl)ethyl-4-piperidinyl]-N-phenylpropanamide)

*(36) Morpheridine

*(37) MPPP (1-methyl-4-phenyl-4-propionoxypiperidine)

*(38) Noracymethadol

*(39) Norlevorphanol

*(40) Normethadone

*(41) Norpipanone

*(42) Para-fluorofentanyl (N-(4-fluorophenyl)-N-[1-(2-phenethyl)-4-piperidinyl] propanamide)

*(43) PEPAP (1-(-2-phenethyl)-4-phenyl-4-acetoxypiperdine)

*(44) Phenadoxone

*(45) Phenampromide

*(46) Phenomorphan

*(47) Phenoperidine

*(48) Piritramide

*(49) Proheptazine

*(50) Properidine

*(51) Propiram

*(52) Racemoramide

*(53) Thiofentanyl (N-phenyl-N-[1-(2-thienyl)ethyl-4-piperidinyl]-propanamide)

*(54) Tilidine

*(55) Trimeperidine

B. Opium derivatives. — Unless specifically excepted or unless listed in another schedule, any of the following opium derivatives, its salts, isomers, and salts of isomers whenever the existence of such salts, isomers, and salts of isomers is possible within the specific chemical designation:

*(1) Acetorphine

*(2) Acetyldihydrocodeine

*(3) Benzylmorphine

*(4) Codeine methylbromide

*(5) Codeine-N-Oxide

*(6) Cyprenorphine

*(7) Desomorphine

*(8) Dihydromorphine

*(9) Drotebanol

*(10) Etorphine, except hydrochloride salt

*(11) Heroin

*(12) Hydromorphinol

*(13) Methyldesorphine

*(14) Methyldihydromorphine

*(15) Morphine methylbromide

*(16) Morphine methylsulfonate

*(17) Morphine-N-Oxide

*(18) Myrophine

*(19) Nicocodeine

*(20) Nicomorphine

*(21) Normorphine

*(22) Pholcodine

*(23) Thebacon

C. Hallucinogenic substances. — Unless specifically excepted or unless listed in another schedule, any material, compound, mixture, or preparation, which contains any quantity of the following hallucinogenic substances, or which contains any of their salts, isomers, or salts of isomers, whenever the existence of such salts, isomers, or salts of isomers is possible within the specific chemical designation, for purposes of this Paragraph only, the term “isomer” includes the optical, position, and geometric isomers:

(1) Alpha-ethyltryptamine

(2) 4-bromo-2,5-dimethoxyamphetamine

(3) 4-bromo-2,5-dimethoxyphenethylamine

(4) 2,5-dimethoxyamphetamine

(5) 2,5-dimethoxy-4-ethylamphetamine

(5.1) 2,5-dimethoxy-4-(n)-propylthiophenethylamine (2C-T-7)

(6) 4-methoxyamphetamine

(7) 5-methoxy-3,4-methylenedioxyamphetamine

(8) 4-methyl-2,5-dimethoxyamphetamine

(9) 3,4-methylenedioxyamphetamine

(10) 3,4-methylenedioxymethamphetamine (MDMA)

(11) 3,4-methylenedioxy-N-ethylamphetamine

(12) N-hydroxy-3,4-methylenedioxyamphetamine

(13) 3,4,5-trimethoxy amphetamine

(13.1) Alphamethyltryptamine

(14) Bufotenine

(15) Diethyltryptamine

(16) Dimethyltryptamine

(16.1) 5-methoxy-N, N-diisopropyltryptamine

(17) Ibogaine

(18) Lysergic acid diethylamide

(19) Marihuana

(20) Mescaline

(21) Parahexyl, also known as Synhexyl

(22) Peyote

(23) N-ethyl-3-piperidyl benzilate

(24) N-methyl-3-piperidyl benzilate

(25) Psilocybin

(26) Psilocyn

(27) Tetrahydrocannabinols, including synthetic equivalents and derivatives

(28) Ethylamine analog of phencyclidine

(29) Pyrrolidine analog of phencyclidine

(30) Thiophene analog of phencyclidine

(31) 1-[1-(2-thienyl)cyclohexyl]pyrrolidine

(32) Repealed by Acts 2011, No. 420, § 2, effective July 15, 2011.

D. Depressants. — Unless specifically excepted or unless listed in another schedule, any material, compound, mixture, or preparation which contains any quantity of the following substances having a depressant effect on the central nervous system, including its salts, isomers, and salts of isomers whenever the existence of such salts, isomers, and salts of isomers is possible within the specific chemical designation:

(1) Gamma-hydroxybutyric acid (GHB)

(2) Mecloqualone

(3) Methaqualone

(4) Phenazepam

E. Stimulants. — Unless specifically excepted, or contained within a pharmaceutical product approved by the United States Federal Food and Drug Administration, or unless listed in another schedule, any material, compound, mixture, or preparation which contains any quantity of the following substances having a stimulant effect on the central nervous system including its salts, isomers, esters, or ethers and salts of isomers, esters, or ethers whenever the existence of such salts, isomers, esters, or ethers and salts of isomers, esters, or ethers is possible within the specific chemical designation:

(1) Aminorex

(2) Cathinone

(3) Fenethylline

(4) Methcathinone

(5) (/+) cis -4-methylaminorex

(5.1) N-Benzylpiperazine (BZP)

(6) N-ethylamphetamine

(7) N,N-dimethylamphetamine

(8) Naphthylpyrovalerone whether or not further substituted in the naphthyl ring to any extent with alkyl, alkoxy, alkylenedioxy, haloalkyl or halide substituents, whether or not further substituted in the naphthyl ring by one or more other univalent substituents or whether or not further substituted in the carbon chain at the 3, 4, or 5 position with an alkyl substituent.

(9) 2-amino-1-phenyl-1-propanone (cathinone) or variation in any of the following ways:

(i) By substitution in the phenyl ring to any extent with alkyl, alkoxy, alkylenedioxy, haloalkyl or halide substituents, whether or not further substituted in the phenyl ring by one or more other univalent substituents.

(ii) By substitution at the 3-position with an alkyl substituent.

(iii) By substitution at the nitrogen atom with alkyl, dialkyl, or benzyl groups, or by inclusion of the nitrogen atom in a cyclic structure.

F. Synthetic cannabinoids. — Unless specifically excepted or unless listed in another schedule, any material, compound, mixture, or preparation, which contains any quantity of a synthetic cannabinoid found to be in any of the following chemical groups, or any of those groups which contain any synthetic cannabinoid salts, isomers, or salts of isomers, whenever the existence of such salts, isomers, or salts of isomers is possible within the specific chemical designation, including all synthetic cannabinoid chemical analogues in such groups:

(1) Naphthoylindoles whether or not substituted in the indole ring to any extent or the naphthyl ring to any extent.

(2) Naphthylmethylindoles whether or not substituted in the indole ring to any extent or the naphthyl ring to any extent.

(3) Naphthoylpyrroles whether or not substituted in the pyrrole ring to any extent or the naphthyl ring to any extent.

(4) Naphthylmethylindenes whether or not substituted in the indene ring to any extent or the naphthyl ring to any extent.

(5) Phenylacetylindoles whether or not substituted in the indole ring to any extent or the phenyl ring to any extent.

(6) Cyclohexylphenols whether or not substituted in the cyclohexyl ring to any extent or the phenyl ring to any extent.

(7) Dibenzopyrans whether or not substituted in the cyclohexyl ring to any extent or the phenyl ring to any extent.

(8) Benzoylindoles whether or not substituted in the indole ring to any extent or the phenyl ring to any extent.

(9) (1-pentylindol-3-yl)-(2,2,3,3-tetramethylcyclopropyl)methanone

(10) (1-(5-fluoropentyl)indol-3-yl)-(2,2,3,3-tetramethylcyclopropyl) methanone

SCHEDULE II

A. Substances of vegetable origin or chemical synthesis. — Unless specifically excepted or unless listed in another schedule, any of the following substances whether produced directly or indirectly by extraction from substances of vegetable origin, or independently by means of chemical synthesis, or by a combination of extraction and chemical synthesis:

(1) Opium and opiate, and any salt, compound, isomer, derivative, or preparation of opium or opiate, excluding apomorphine, thebaine-derived butorphanol, dextrorphan, nalbuphine, nalmefene, naloxone, and naltrexone, and their respective salts, but including the following:

(a) Raw opium

(b) Opium extracts

(c) Opium fluid extracts

(d) Powdered opium

(e) Granulated opium

(f) Tincture of opium

(g) Repealed by Acts 1999, No. 755, § 2, effective August 15, 1999.

(h) Codeine

(i) Dihydroetorphine

(j) Ethylmorphine

(k) Etorphine hydrochloride

(l) Hydrocodone

(m) Hydromorphone

(n) Metopon

(o) Morphine

(p) Oxycodone

(q) Oxymorphone

(r) Thebaine

(s) Oripavine

(2) Any salt, compound, isomer, derivative, or preparation thereof which is chemically equivalent or identical with any of the substances referred to in Paragraph (1), except that these substances shall not include the isoquinoline alkaloids of opium.

(3) Opium poppy and poppy straw.

(4) Coca leaves, cocaine, ecgonine and any salt, isomer, salt of an isomer, compound, derivative, or preparation of coca leaves, cocaine or ecgonine and any salt, isomer, salt of an isomer, compound, derivative, or preparation thereof which is chemically equivalent or identical with any of these substances, except that the substances shall not include decocainized coca leaves or extraction of coca leaves, which extractions do not contain cocaine or ecgonine.

(5) Repealed by Acts 2001, No. 282, § 2, effective August 15, 2001.

(6) Concentrate of poppy straw (the crude extract of poppy straw in either liquid, solid, or powder form which contains the phenanthrene alkaloids of the opium poppy).

B. Opiates. — Unless specifically excepted or unless listed in another schedule, any of the following opiates, including its isomers, esters, ethers, salts, and salts of isomers, esters, ethers, and salts is possible within the specific chemical designation, dextrorphan and levopropoxyphene excepted:

(1) Alfentanil

(2) Alphaprodine

(3) Anileridine

(4) Bezitramide

(5) Bulk Dextropropoxyphene (non-dosage forms)

(6) Carfentanil

(7) Dihydrocodeine

(8) Diphenoxylate

(9) Fentanyl

(10) Isomethadone

(11) Levo-alphacetylmethadol

(12) Levomethorphan

(13) Levorphanol

(14) Metazocine

(15) Methadone

(16) Methadone-intermediate, 4-cyano-2-dimethylamino-4,4-diphenylbutane

(17) Moramide-intermediate, 2-methyl-3-morpholino-1,1-diphenylpropane-carboxylic acid

(18) Pethidine (meperidine)

(19) Pethidine-intermediate-A, 4-cyano-1-methyl-4-phenyl-piperidine

(20) Pethidine-intermediate-B, ethyl-4-phenylpiperidine-4-carboxylate

(21) Pethidine-intermediate-C, 1-methyl-4-phenylpiperidine-4-carboxylic acid

(22) Phenazocine

(23) Piminodine

(24) Racemethorphan

(25) Racemorphan

(26) Remifentanil

(27) Sufentanil

(28) Tapentadol

C. Stimulants. — Unless specifically excepted or unless listed in another schedule, any material, compound, mixture, or preparation which contains any quantity of the following substances having a stimulant effect on the central nervous system:

(1) Amphetamine, its salts, optical isomers, and salts of its optical isomers

(2) Methamphetamine, its salts, isomers, and salts of its isomers

(3) Phenmetrazine and its salts

(4) Methylphenidate

(5), (6) Repealed by Acts 1999, No. 755, § 2, effective August 15, 1999.

(7) Lisdexamfetamine, its salts, isomers, and salts of its isomers

D. Depressants. — Unless specifically excepted or unless listed in another schedule, any material, compound, mixture, or preparation which contains any quantity of the following substances having a depressant effect on the central nervous system, including its salts, isomers, or salts of isomers, whenever the existence of such salts, isomers, and salts of isomers is possible within the specific chemical designation:

(1) Repealed by Acts 2006, No. 54, § 2, effective August 15, 2006.

(2) Amobarbital

(3) Glutethimide

(4) Pentobarbital

(5) Phencyclidine

(6) Secobarbital

E. Immediate precursors. — Unless specifically excepted or unless listed in another schedule, any material, compound, mixture, or preparation which contains any quantity of the following substances:

(1) Immediate precursors to amphetamine and methamphetamine: phenylacetone.

(2) Immediate precursors to phencyclidine (PCP):

(a) 1-phenylcyclohexylamine;

(b) 1-piperidinocyclohexanecarbonitrile (PCC).

For purposes of this Subsection, possession of immediate precursors sufficient for the manufacture of phenylacetone, piperidine, or cyclohexanone shall be deemed to be possession of such a derivative substance.

F. Hallucinogenic substances:

(1) Nabilone

SCHEDULE III

A. Stimulants. — Unless specifically excepted or unless listed in another schedule, any material, compound, mixture, or preparation which contains any quantity of the following substances having a stimulant effect on the central nervous system:

(1) Benzphetamine

(2) Chlorphentermine

(3) Clortermine

(4) Repealed by Acts 1982, No. 92, § 2.

(5) Repealed by Acts 2008, No. 67, § 2, effective August 15, 2008.

(6) Phendimetrazine

B. Depressants. — Unless specifically excepted or unless listed in another schedule, any material, compound, mixture, or preparation which contains any quantity of the following substances having a depressant effect on the central nervous system:

(1) Any compound, mixture, or preparation containing:

(a) Amobarbital

(b) Secobarbital

(c) Pentobarbital

or any salt thereof and one or more active medicinal ingredients which are not listed in any schedule.

(2) Any suppository dosage form containing:

(a) Amobarbital

(b) Secobarbital

(c) Pentobarbital

or any salt of any of these drugs and approved by the federal Food and Drug Administration for marketing only as a suppository.

(3) Any substance which contains any quantity of a derivative of barbituric acid, or any salt thereof, but not including butalbital when in combination with at least three hundred twenty-five milligrams of acetaminophen per dosage unit.

(4) Chlorhexadol

(5) Embutramide

(6) Any drug product containing gamma hydroxybutyric acid, including its salts, isomers, and salts of isomers, which has been approved by the federal Food and Drug Administration.

(7) Ketamine, its salts, isomers, and salts of isomers

(8) Lysergic acid

(9) Lysergic acid amide

(10) Methyprylon

(11) Sulfondiethylmethane

(12) Sulfonethylmethane

(13) Sulfonmethane

(14) Tiletamine and zolazepam or any salt thereof

C. Nalorphine.

D. Limited narcotic drugs. — Unless specifically excepted or unless listed in another schedule:

(1) Any material, compound, mixture, or preparation containing limited quantities of any of the following narcotic drugs, or any salts thereof:

(a) Not more than 1.8 grams of codeine per 100 milliliters or not more than 90 milligrams per dosage unit with an equal or greater quantity of an isoquinoline alkaloid of opium.

(b) Not more than 1.8 grams of codeine per 100 milliliters or not more than 90 milligrams per dosage unit, with one or more active, nonnarcotic ingredients in recognized therapeutic amounts.

(c) Not more than 300 milligrams of hydrocodone per 100 milliliters or not more than 15 milligrams per dosage unit, with a fourfold or greater quantity of an isoquinoline alkaloid of opium.

(d) Not more than 300 milligrams of hydrocodone per 100 milliliters or not more than 15 milligrams per dosage unit, with one or more active, nonnarcotic ingredients in recognized therapeutic amounts such as acetaminophen or ibuprofen.

(e) Not more than 1.8 grams of dihydrocodeine per 100 milliliters or not more than 90 milligrams per dosage unit, with one or more active, nonnarcotic ingredients in recognized therapeutic amounts.

(f) Not more than 300 milligrams of ethylmorphine per 100 milliliters or not more than 15 milligrams per dosage unit, with one or more active, nonnarcotic ingredients in recognized therapeutic amounts.

(g) Not more than 500 milligrams of opium per 100 milliliters or per 100 grams, or not more than 25 milligrams per dosage unit, with one or more active, nonnarcotic ingredients in recognized therapeutic amounts.

(h) Not more than 50 milligrams of morphine per 100 milliliters or per 100 grams, with one or more active nonnarcotic ingredients in recognized therapeutic amounts.

(2) Any material, compound, mixture, or preparation containing any of the following narcotic drugs or their salts:

(a) Buprenorphine

E. Anabolic steroids and muscle building substances. — Unless specifically excepted or unless listed in another schedule, any material, compound, mixture, or preparation, containing any quantity of the following substances, including its salts, esters, ethers, isomers, and salts of isomers whenever the existence of such salts, esters, ethers, isomers, and salts of isomers is possible within the specific chemical designation. The term “anabolic steroid” means any drug or hormonal substance, chemically and pharmacologically related to testosterone, other than estrogens, progestins, corticosteroids, and dehydroepiandrosterone that promote muscle growth and include the following:

(1) 3β,17-dihydroxy-5a-androstane

(2) 3α,17β-dihydroxy-5a-androstane

(3) 5α-androstan-3,17-dione

(4) 3β,17β-dihydroxy-5α-androst-1-ene

(5) 3α,17β-dihydroxy-5α-androst-1-ene

(6) 4-androstenediol

(7) 5-androstenediol

(8) 1-androstenedione

(9) 4-androstenedione

(10) 5-androstenedione

(11) Bolasterone

(12) Boldenone

(12.1) Boldione

(13) Calusterone

(14) Clostebol

(15) Dehydrochloromethyltestosterone

(15.1) Desoxymethyltestosterone

(16) [image: Images] D1-dihydrotestosterone

(17) 4-dihydrotestosterone

(18) Drostanolone

(19) Ethylestrenol

(20) Fluoxymesterone

(21) Formebolone

(22) Furazebol

(23) 13β-ethyl-17α-hydroxygon-4-en-3-one

(24) 4-hydroxytestosterone

(25) 4-hydroxy-19-nortestosterone

(26) Mestanolone

(27) Mesterolone

(28) Methandienone

(29) Methandriol

(30) Methenolone

(31) 17α-methyl-3β,17β-dihydroxy-5a-androstane

(32) 17α-methyl-3α,17β-dihydroxy-5a-androstane

(33) 17α-methyl-3β,17β-dihydroxyandrost-4-ene

(34) 17α-methyl-4-hydroxynandrolone

(35) Methyldienolone

(36) Methyltrienolone

(37) Methyltestosterone

(38) Mibolerone

(39) 17α-methyl-[image: Images] D1-dihydrotestosterone

(40) Nandrolone

(41) 3β,17β-dihydroxyestr-4-ene

(42) 3α,17β-dihydroxyestr-4-ene

(43) 3β,17β-dihydroxyestr-5-ene

(44) 3α,17β-dihydroxyestr-5-ene

(44.1) 19-nor-4, 9(10)-androstadienedione

(45) 19-nor-4-androstenedione

(46) 19-nor-5-androstenedione

(47) Norbolethone

(48) Norclostebol

(49) Norethandrolone

(50) Normethandrolone

(51) Oxandrolone

(52) Oxymesterone

(53) Oxymetholone

(54) Stanozolol

(55) Stenbolone

(56) Testolactone

(57) Testosterone

(58) Tetrahydrogestrinone

(59) Trenbolone

F. (1) Except as provided in Paragraph (2) of this Subsection, the term anabolic steroid does not include a substance listed in Subsection E above but which is expressly intended for administration to livestock or other nonhuman species and which has been approved by the secretary of health and hospitals for such an administration.

(2) If any person prescribes, dispenses, or distributes such steroid for human use, such person shall be considered to have prescribed, dispensed, or distributed an anabolic steroid within the meaning of Subsection E above.

(3) A physician, dentist, or veterinarian shall not prescribe, dispense, deliver, or administer an anabolic steroid for human use or cause an anabolic steroid to be administered under his direction or supervision for human use except for a valid medical purpose and when required by demonstrable generally accepted medical indications. Bodybuilding, muscle enhancement, or increasing muscle bulk or strength through the use of an anabolic steroid by a person who is in good health is hereby declared not a valid medical purpose.

G. Substances of vegetable origin or chemical synthesis. — Unless specifically excepted or unless listed in another schedule, any of the following substances whether produced directly or indirectly by extraction from substances of vegetable origin, or independently by means of chemical synthesis, or by a combination of extraction and chemical synthesis:

(1) Synthetic Dronabinol [delta-9-(trans) tetrahydrocannabinol] in sesame oil and encapsulated in a soft gelatin capsule in a U.S. Food and Drug Administration approved product.

SCHEDULE IV

A. Narcotic drugs

Unless specifically excepted or unless listed in another schedule, any material, compound, mixture, or preparation containing any of the following narcotic drugs, or their salts, in limited quantities, as set forth below:

(1) Not more than 1 milligram of difenoxin and not less than 25 micrograms of atropine sulfate per dosage unit.

(2) Dextropropoxyphene.

B. Depressants

Unless specifically excepted or unless listed in another schedule, any material, compound, mixture, or preparation containing any quantity of the following substances, including its salts, isomers, and salts of isomers, whenever the existence of such salts, isomers, and salts of isomers is possible within the specific chemical designation:

(1) Alprazolam

(2) Barbital

(3) Bromazepam

(4) Camazepam

(4.1) Carisoprodol

(5) Chloral betaine

(6) Choral hydrate

(7) Chlordiazepoxide, but not including chlordiazepoxide hydrochloride in combination with clidinium bromide, or chlordiazepoxide and water-soluble esterified estrogens.

(8) Clobazam

(9) Clonazepam

(10) Clorazepate

(11) Clotiazepam

(12) Cloxazolam

(13) Delorazepam

(14) Diazepam

(15) Dichloralphenazone

(16) Estazolam

(17) Ethchlorvynol

(18) Ethinamate

(19) Ethyl loflazepate

(20) Fludiazepam

(21) Flunitrazepam

(22) Flurazepam

(22.1) Fospropofol

(23) Halazepam

(24) Haloxazolam

(25) Ketazolam

(26) Loprazolam

(27) Lorazepam

(28) Lormetazepam

(29) Mebutamate

(30) Medazepam

(31) Meprobamate

(32) Methohexital

(33) Methylphenobarbital (mephobarbital)

(34) Midazolam

(35) Nimetazepam

(36) Nitrazepam

(37) Nordiazepam

(38) Oxazepam

(39) Oxazolam

(40) Paraldehyde

(41) Petrichloral

(42) Phenobarbital

(43) Pinazepam

(44) Prazepam

(45) Quazepam

(46) Temazepam

(47) Tretrazepam

(48) Triazolam

(49) Zaleplon

(50) Zolpidem

(51) Zopiclone

(52) Repealed by Acts 2010, No. 810, § 2, effective August 15, 2010.

C. Fenfluramine

Any material, compound, mixture, or preparation which contains any quantity of the following substances, including its salts, isomers (whether optical, position, or geometric), and salts of isomers, whenever the existence of such salts, isomers, and salts of isomers including Fenfluramine is possible.

D. Stimulants

Unless specifically excepted or unless listed in another schedule, any material, compound, mixture, or preparation which contains any quantity of the following substances, including its salts, isomers, and salts of isomers:

(1) Cathine (norpseudoephedrine)

(2) Diethylpropion

(3) Fencamfamin

(4) Fenproporex

(5) Mazindol

(6) Mefenorex

(7) Modafinil

(8) Pemoline (including organometallic complexes and chelates thereof)

(9) Phentermine

(10) Pipradrol

(11) Sibutramine

(12) SPA [(-)-1-dimethylamino-1,2-diphenylethane]

E. Other substances

Unless specifically excepted or unless listed in another schedule, any material, compound, mixture, or preparation which contains any quantity of the following substances, including its salts:

(1) Pentazocine

(2) Butorphanol (including its optical isomers)

SCHEDULE V

A. Narcotic drugs containing nonnarcotic active medicinal ingredients. — Any compound, mixture, or preparation containing any of the following limited quantities of narcotic drugs or salts thereof, which shall include one or more nonnarcotic active medicinal ingredients in sufficient proportion to confer upon the compound, mixture, or preparation valuable medicinal qualities other than those possessed by the narcotic drug alone:

(1) Not more than 200 milligrams of codeine per 100 milliliters or per 100 grams.

(2) Not more than 100 milligrams of dihydrocodeine per 100 milliliters or per 100 grams.

(3) Not more than 100 milligrams of ethylmorphine per 100 milliliters or per 100 grams.

(4) Not more than 2.5 milligrams of diphenoxylate and not less than 25 micrograms of atropine sulphate per dosage unit.

(5) Not more than 100 milligrams of opium per 100 milliliters or per 100 grams.

(6) Not more than 0.5 milligrams of difenoxin and not less than 25 micrograms of atropine sulfate per dosage unit.

B. Narcotic drugs. — Unless specifically excepted or unless listed in another schedule, any material, compound, mixture, or preparation containing any of the following narcotic drugs and their salts, as set forth below:

(1) Repealed by Acts 2006, No. 54, § 2, effective August 15, 2006.

C. Stimulants. — Unless specifically exempted or excluded or unless listed in another schedule, any material, compound, mixture, or preparation which contains any quantity of the following substances having a stimulant effect on the central nervous system, including its salts, isomers, and salts of isomers:

(1) Pyrovalerone

D. Depressants. — Unless specifically exempted or excluded or unless listed in another schedule, any material, compound, mixture, or preparation which contains any quantity of the following substances having a depressant effect on the central nervous system, including its salts:

(1) Pregbalin

(2) Lacosamide

(3) Ezogabine

E. (1) Ephedrine, pseudoephedrine, phenylpropanolamine. — Unless listed in another schedule, any material, compound, mixture, or preparation containing any detectable quantity of ephedrine, pseudoephedrine, or phenylpropanolamine, their salts or optical isomers, or salts of optical isomers.

(2) (a) Nonprescription products containing ephedrine, pseudoephedrine, or phenylpropanolamine shall not be sold or distributed in a quantity greater than nine grams of ephedrine base, pseudoephedrine base, or phenylpropanolamine base to the same purchaser within any thirty-day period.

(b) Notwithstanding the prescription requirements for Schedule V controlled dangerous substances as provided for in R.S. 40:978(C), nonprescription products containing ephedrine, pseudoephedrine, or phenylpropanolamine may be dispensed without a prescription.

(3) (a) No person shall purchase, receive, or otherwise acquire more than nine grams of ephedrine base, pseudoephedrine base, or phenylpropanolamine base within any thirty-day period.

(b) This limit shall not apply to any quantity of such product, mixture, or preparation dispensed pursuant to a valid prescription written by a licensed health care professional having prescriptive authority.

(4) Wholesale drug distributors licensed by the Louisiana State Board of Wholesale Drug Distributors and registered with the United States Drug Enforcement Administration shall be exempt from the storage, reporting, record keeping, and physical security requirements for controlled dangerous substances for nonprescription products containing ephedrine, pseudoephedrine, and phenylpropanolamine which are not listed in another schedule.

(5) Except for sales log requirements and the transmittal of transaction information to the central computer monitoring system authorized by the provisions of Part X-F of Chapter 4 of Title 40 of the Louisiana Revised Statutes of 1950, pharmacies and pharmacists licensed by the Louisiana Board of Pharmacy and registered with the United States Drug Enforcement Administration shall be exempt from the storage, reporting, record keeping, and physical security requirements for controlled dangerous substances for nonprescription products containing ephedrine, pseudoephedrine, or phenylpropanolamine which are not listed in another schedule.

(6) The transaction information provided for in R.S. 40:1049.3 for the purchase of a nonprescription product containing ephedrine, pseudoephedrine, or phenylpropanolamine shall constitute an “order from a practitioner” as provided for in R.S. 40:970(C). Possession of a nonprescription product containing ephedrine, pseudoephedrine, or phenylpropanolamine pursuant to a valid transaction as provided for in R.S. 40:1049.3 shall be a defense for a violation of R.S. 40:970(C). (Amended by Acts 1982, No. 92, § 2; Acts 1991, No. 513, §§ 1, 3; Acts 1991, No. 842, § 1, eff. July 23, 1991; Acts 1993, No. 156, §§ 1, 2; Acts 1993, No. 288, § 1; Acts 1993, No. 616, § 1; Acts 1997, No. 398, § 1, eff. Aug. 15, 1997; Acts 1998, 1st Ex. Sess., No. 129, § 1, eff. June 16, 1998; Acts 1999, No. 582, § 1, eff. Aug. 15, 1999; Acts 1999, No. 755, §§ 1, 2, eff. Aug. 15, 1999; Acts 2000, 1st Ex. Sess., No. 13, § 1, eff. Apr. 13, 2000; Acts 2001, No. 282, §§ 1, 2, eff. Aug. 15, 2001; Acts 2001, No. 1036, § 1, eff. Aug. 15, 2001; Acts 2004, No. 702, § 1, eff. Aug. 15, 2004; Acts 2006, No. 54, §§ 1, 2, eff. Aug. 15, 2006; Acts 2006, No. 56, § 1, eff. Aug. 15, 2006; Acts 2008, No. 67, §§ 1, 2, eff. Aug. 15, 2008; Acts 2009, No. 153, § 1, eff. Aug. 15, 2009; Acts 2009, No. 165, § 1, eff. Aug. 15, 2009; Acts 2009, No. 314, § 1, eff. Aug. 15, 2009; Acts 2010, No. 565, § 1, eff. Aug. 15, 2010; Acts 2010, No. 810, §§ 1, 2, eff. Aug. 15, 2010; Acts 2010, No. 866, § 1, eff. Aug. 15, 2010; Acts 2011, No. 420, §§ 1, 2, eff. July 15, 2011; Acts 2012, No. 315, § 1, eff. Aug. 1, 2012; Acts 2012, No. 345, § 1, eff. May 28, 2012.)

Editor’s Notes. — The Department of Health and Hospitals, Office of Public Health (DHH/PH), pursuant to the emergency rulemaking authority granted by R.S. 40:962, hereby adopts the following Emergency Rule for the protection of public health. The Secretary has determined that this Emergency Rule is necessary to avoid an imminent peril to the public health, safety, or welfare. This Emergency Rule is promulgated specifically in accordance with R.S. 49:953 of the Administrative Procedure Act (R.S. 49:950, et seq.). The DHH/PH finds it necessary to make changes to the Louisiana Administrative Code based on the criteria and guidance set forth in Louisiana Revised Statute 40:962 and 40:963. In reaching the decision to add the substances listed herein to Schedule I, the Secretary has considered the factors as directed by Louisiana Revised Statute 40:962(C). The Secretary has determined that Schedule I is the most appropriate due to his findings that the substances added herein have a high potential for abuse, the substances have no currently accepted medical use in treatment in the United States, and there is a lack of accepted safety for use of the substances under medical supervision. Accordingly, the following Emergency Rule, effective January 6, 2011, shall remain in effect for a maximum of 120 days, or until the final Rule is promulgated, whichever occurs first.

Asterisks in Schedule I (A) and (B) indicate substances for which greater penalties are provided in R.S. 40:966(B) and (C).

2012 Amendments. — The 2012 amendment by Act No. 315 added (Schedule V)(D)(3).

The 2012 amendment by Act No. 345 added (Schedule I)(D)(4), (Schedule I)(F)(9), and (Schedule I)(F)(10).

2011 Amendments. — The 2011 amendment by No. 420 deleted (Schedule I)(C)(32); in (Schedule I)(E), added “or contained within a pharmaceutical product approved by the United States Federal Food and Drug Administration” and “esters, or ethers” three times; and added (Schedule I)((E)(8), (Schedule I)((E)(9) and (Schedule I)(F).

2010 Amendments. — The 2010 amendment by No. 565 added (Schedule I)(C)(32).

The 2010 amendment by No. 810 added (Schedule I)(C)(13.1), (Schedule I)(C)(16.1), (Schedule I)(C)(32), (Schedule II)(A)(1)(s), (Schedule II)(B)(28) and (Schedule II)(C)(7); deleted “(Methandrostenolone)” at the beginning of (Schedule III)(E)(9); added (Schedule III)(E)(12.1), (Schedule III)(E)(15.1), (Schedule III)(E)(44.1), (Schedule IV)(B)(4.1), (Schedule IV)(B)(22.1) and (Schedule V)(D)(2); and deleted (Schedule IV)(B)(52).

The 2010 amendment by No. 866 added (Schedule I)(C)(32).

2009 Amendments. — The 2009 amendment by No. 153 added (Schedule I)(C)(5.1) and (Schedule I)(E)(5.1).

The 2009 amendment by No. 165 added (Schedule IV)(B)(52).

The 2009 amendment by No. 314 added (Schedule V)(E).

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute made a minor stylistic change in (D)(2), as amended by Acts 2008, No. 67, § 1.

2008 Amendments. — Acts 2008, No. 67, § 1, effective August 15, 2008, rewrote the section.

2006 Amendments. — Acts 2006, No. 54, §§ 1 and 2, effective August 15, 2006, added Schedule I(D)(3); deleted Schedule II(D)(1); in Schedule III(D), deleted “any material, compound, mixture, or preparation containing limited quantities of any of the following narcotic drugs, or any salts thereof” following “another schedule”; inserted present Schedule III(D)(1) and redesignated former Schedule III(D)(1)-(8) as Schedule III(D)(1)(a)-(h); added Schedule III(D)(2); and deleted Schedule V(B)(1).

Acts 2006, No. 56, § 1, effective August 15, 2006, rewrote Schedule IV.

2004 Amendments. — Acts 2004, No. 702, § 1, effective August 15, 2004, substituted “hydrocodone” for “dihydrocodeinone” in Schedule III (D)(3) and (4); and added “such as acetaminophen or ibuprofen” in (D)(4).

2001 Amendments. — Acts 2001, No. 282, § 1, effective August 15, 2001, added Schedule III (G).

Acts 2001, No. 282, § 2, effective August 15, 2001, repealed former Schedule II (A)(5), which read: “Synthetic Dronabinol:delta-9-(trans) tetrahydrocannabinol in sesame oil and encapsulated in a soft gelatin capsule in a U.S. Food and Drug Administration approved product.”

Acts 2001, No. 1036, § 1, effective August 15, 2001, added Schedule II (D)(4); substituted “isomers, salts of isomers, or analogues” for “isomers, or salts of isomers” in two places in Schedule II (D).

2000 Amendments. — Acts 2000, 1st. Ex. Sess., No. 13, § 1, effective July 1, 2000, added Schedule II (D)(3).

1999 Amendments. — Acts 1999, No. 582, § 1, effective August 15, 1999, substituted “including all salt forms” for “hydrochloride” in Schedule III (B)(9).

Acts 1999, No. 755, § 1, effective August 15, 1999, added Schedule III (A)(5) and Schedule III (A)(6).

Acts 1999, No. 755, § 2, effective August 15, 1999, added Schedule IV (35).

CROSS REFERENCES

Louisiana Law. — Child custody; visitation, see La. R.S. 9:364.

Immunity from liability; injuries sustained by persons driving under the influence of alcoholic beverages or drugs, see La. R.S. 9:2798.4.

Vehicular homicide, see La. R.S. 14:32.1.

Third degree feticide, see La. R.S. 14:32.8.

Vehicular negligent injuring, see La. R.S. 14:39.1.

First degree vehicular negligent injuring, see La. R.S. 14:39.2.

Operating a vehicle while intoxicated, see La. R.S. 14:98.

Work release program, see La. R.S. 15:711.

Inmate contact with persons outside of parish or multiparish prison; temporary release or furlough, see La. R.S. 15:811.

Inmate contact with persons outside institution; temporary release, see La. R.S. 15:833.

Temporary release of inmate for limited purposes, see La. R.S. 15:833.2.

Work release program, see La. R.S. 15:1111.

Reporting of certain arrests; requirements; failure to report, see La. R.S. 17:491.3.

Article 111. Drunken or reckless driving, see La. R.S. 29:211.

Operating a vehicle under the influence of alcoholic beverages or illegal substance or controlled dangerous substances; implied consent to chemical tests; administering of test and presumptions, see La. R.S. 32:661.

Operating a watercraft under the influence of alcoholic beverages or controlled dangerous substances; implied consent to chemical tests; administering of test and presumptions, see La. R.S. 32:661.1.

Operation of a locomotive engine under the influence of alcoholic beverages or controlled dangerous substances; implied consent to chemical tests; administering of test and presumptions, see La. R.S. 32:661.2.

Administering chemical tests; use of results as evidence, see La. R.S. 32:662.

Refusal to submit to chemical test; submission to chemical tests; exception; effects of, see La. R.S. 32:666.

Seizure of license upon arrest for vehicular homicide; issuance of temporary license; suspension, see La. R.S. 32:667.1.

Procedure following revocation or denial of license; hearing; court review; review of final order; restricted licenses, see La. R.S. 32:668.

Postaccident drug testing; accidents involving fatalities, required, see La. R.S. 32:681.

Driver qualifications, see La. R.S. 32:1516.

Legislative declaration; statement of purpose; definitions, see La. R.S. 37:1041.

Refusal, restriction, suspension, or revocation of license, see La. R.S. 37:1241.

Services performed by physician assistants, see La. R.S. 37:1360.31.

Definitions, see La. R.S. 40:961.

Authority to control, see La. R.S. 40:962.

Schedules of controlled dangerous substances, see La. R.S. 40:963.

Treatment of controlled analogues, see La. R.S. 40:964.1.

Prohibited acts-Schedule II, penalties, see La. R.S. 40:967.

Licensing, see La. R.S. 40:974.

Attempt and conspiracy, see La. R.S. 40:979.

Definitions, see La. R.S. 40:1003.

Definitions, see La. R.S. 40:1021.

Statewide permits for concealed handguns; application procedures; definitions, see La. R.S. 40:1379.3.

License; manufacturer, dealer-distributor, user, blaster, or handler of explosives, see La. R.S. 40:1472.3.

Definitions, see La. R.S. 40:2010.7.

Assessment and notice when tax is in jeopardy, see La. R.S. 47:1566.

Definitions, see La. R.S. 47:2602.

Defendant’s liability for costs; suspension of costs; no advance costs, see La. C.Cr.P. Art. 887.

Municipal Law. — Municipal and parish organization: drug-free workforce > definitions. Baton Rouge Code of Ordinance § 1:902.

Offenses and miscellaneous provisions: controlled substances: paraphernalia > definitions. New Orleans Code of Ordinance § 102-111.

JUDICIAL DECISIONS
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CONSTITUTIONAL LAW

• Congressional Duties & Powers

•• Ex Post Facto Clause & Bills of Attainder

••• General Overview. — By 1981 La. Acts No. 219 § 1, effective September 11, 1981, La. Rev. Stat. § 40:964 was amended, thereby changing pentazocine from a schedule IV substance to a schedule II substance, and 1982 La. Acts No. 602 § 1, effective September 10, 1982, added a special penalty provision for violation of La. Rev. Stat. § 40:967(A) when the controlled dangerous substance at issue is pentazocine; that provision, now designated as La. Rev. Stat. § 40:967(B)(2), provides for a sentence of imprisonment at hard labor for not less than 4 years nor more than 10 years, without benefit of parole, probation or suspension of sentence and an optional fine. State v. Bethley, 452 So. 2d 367, 1984 La. App. LEXIS 9204 (June 26, 1984).

• Bill of Rights

•• Fundamental Freedoms

••• Judicial & Legislative Restraints

•••• Overbreadth & Vagueness. — La. Rev. Stat. Ann. § 40:964(A)(1) and (2) were unconstitutionally vague insofar as the provisions purported to control apomorphine; apomorphine was an isoquinoline alkaloid of opium and the statute proscribed apomorphine in § 40:964(A)(1) and excepted from the proscription isoquinoline alkaloids of opium in § 40:964(A)(2). State v. Lambert, 514 So. 2d 550, 1987 La. App. LEXIS 10149 (Oct. 1, 1987).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• General Overview. — Defendant’s contention that marijuana, tetrahydrocannabinol was the only type of marijuana that was illegal was rejected because there was no such thing as legal marijuana and all marijuana, by chemical definition, contained tetrahydrocannabinol. State v. Mims, 524 So. 2d 526, 1988 La. App. LEXIS 396 (Mar. 30, 1988), writ of certiorari denied by 531 So. 2d 267, 1988 La. LEXIS 1850 (La. 1988).

••• Delivery, Distribution & Sale

•••• General Overview. — Sufficient evidence existed for a rational jury to conclude, beyond a reasonable doubt, that defendant had sold oxycodone to an undercover agent, even though the exchange was made through another man; defendant did not hand the agent the pills, and the agent did not hand defendant money. State v. Black, 864 So. 2d 836, 2003 La. App. LEXIS 3693 (Dec. 30, 2003).

Defendant was convicted of attempted distribution of heroin, which was classified as a narcotic drug under Schedule I; thus, defendant was to be imprisoned at hard labor for not less than eight nor more that 50 years without the benefit of parole, probation, or suspension of sentence and defendant’s sentence of 22 and a half years without the benefit of parole was proper. State v. Heredia, 847 So. 2d 17, 2003 La. App. LEXIS 1214 (Apr. 29, 2003), writ denied by La. 2003-1506, 860 So. 2d 1151, 2003 La. LEXIS 3627 (La. Dec. 12, 2003).

Where defendant acted as a lookout during a sale of cocaine, which was a schedule II controlled substance under La. Rev. Stat. Ann. § 40:964, defendant was convicted as a principal, as defined under La. Rev. Stat. Ann. § 14:24, of distribution of schedule II controlled substance, in violation of La. Rev. Stat. Ann. § 40:967(A)(1). State v. Slocum, 791 So. 2d 143, 2001 La. App. LEXIS 1712 (June 27, 2001).

Under La. Code Crim. Proc. art. 821, review of questions of fact is limited to the sufficiency of the evidence and, under La. Const. art. V, §§ 5(C) and 10(B), does not extend to credibility determinations made by the trier of fact; the court found that the evidence of defendant’s knowledge and involvement in facilitating a sale of cocaine for an undercover officer was sufficient for the jury to have reasonably concluded that, under the standards of La. Rev. Stat. Ann. §§ 40:961(14), 40:964, and 40:967, he was guilty of distribution and possession of a controlled substance and of conspiracy under La. Rev. Stat. Ann. §§ 14:24 and 14:26. State v. Williams, 768 So. 2d 728, 2000 La. App. LEXIS 2200 (Sept. 27, 2000), writ of certiorari denied by La. 2000-3099, 798 So. 2d 963, 2001 La. LEXIS 2903 (La. Oct. 5, 2001).

Defendant was convicted of distribution of cocaine in violation of La. Rev. Stat. Ann. §§ 40:967 and 40:964 upon sufficient evidence where the jury chose to believe the State’s witnesses rather than defendant’s account of the events. State v. Lucas, 767 So. 2d 921, 2000 La. App. LEXIS 2115 (Aug. 29, 2000).

Under La. Rev. Stat. Ann. § 40:967(A) it shall be unlawful for any person knowingly or intentionally: to produce, manufacture, distribute, or dispense or possess with intent to produce, manufacture, distribute, or dispense, a controlled dangerous substance classified in Schedule II. La. Rev. Stat. Ann. § 40:964 A(4) classifies cocaine as a Schedule II controlled dangerous substance. State v. Ventress, 578 So. 2d 256, 1991 La. App. LEXIS 793 (Apr. 17, 1991).

La. Rev. Stat. Ann. § 40:964(A)(1) and (2) were unconstitutionally vague insofar as the provisions purported to control apomorphine; apomorphine was an isoquinoline alkaloid of opium and the statute proscribed apomorphine in § 40:964(A)(1) and excepted from the proscription isoquinoline alkaloids of opium in § 40:964(A)(2). State v. Lambert, 514 So. 2d 550, 1987 La. App. LEXIS 10149 (Oct. 1, 1987).

Given that it was for the jury, as trier of fact, to determine the credibility of the witnesses, the evidence established beyond a reasonable doubt that the defendant did sell Pentazocine, a controlled dangerous substance listed in La. Rev. Stat. Ann. § 40.964, to a person acting for undercover police officers, and the defendant was properly convicted of distribution of a controlled dangerous substance under La. Rev. Stat. Ann. § 40:967(A)(1). State v. Franks, 483 So. 2d 224, 1986 La. App. LEXIS 6038 (Feb. 5, 1986), writ of certiorari denied by 488 So. 2d 196, 1986 La. LEXIS 6358 (La. 1986).

Where there was evidence that an inmate called defendant to bring her drugs to distribute at a jail and that defendant brought the drugs to the defendant, there was sufficient evidence to justify the trial court’s denial of defendant’s motion for a post judgment verdict of acquittal. State v. Dore, 443 So. 2d 644, 1983 La. App. LEXIS 9513 (Nov. 9, 1983).

••• Possession

•••• General Overview. — Defendant’s argument that the jury erred in finding him guilty of possession of cocaine based upon the testimony of a convicted felon/paid police informant was overruled because the evidence was clear that the officers were expecting to find defendant in possession of cocaine in a maroon vehicle, the jury chose to believe the testimony of the informant that the drugs had been obtained by and belonged to defendant, and any ambiguity caused by the detective’s attempt to protect the identity of the informant was for the jury to weigh, as was the chain of evidence. State v. Barnes, 847 So. 2d 75, 2003 La. App. LEXIS 1404 (May 14, 2003), writ of certiorari denied by La. 2003-1701, 861 So. 2d 557, 2003 La. LEXIS 3719 (La. Dec. 19, 2003).

Where defendant was charged with and convicted of possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967(C)(2), which provided that it was unlawful for any person knowingly or intentionally to possess a controlled dangerous substance as classified in Schedule II, and cocaine was a Schedule II controlled dangerous substance, La. Rev. Stat. Ann. § 40:964, evidence that the defendant was in possession of two crack pipes with trace amounts of cocaine in them was sufficient to support a conviction for possession, and the amount of the substance seized had a bearing on the defendant’s guilty knowledge, as did the peculiar nature of a pipe, commonly known as a “straight shooter.” State v. Drummer, 750 So. 2d 360, 1999 La. App. LEXIS 3680 (Dec. 22, 1999), writ denied by La. 2000-0514, 781 So. 2d 1257, 2001 La. LEXIS 370 (La. Jan. 26, 2001).

Sentence of five years at hard labor imposed after defendant pled guilty to possession of cocaine in violation of La. Rev. Stat. Ann. §§ 40:967(C) and 40:964 was not excessive, where defendant benefited from a plea bargain agreement that resulted in the dismissal of two felony charges, the reduction of one felony charge, and the State’s agreement not to pursue an habitual offender adjudication, and the offenses were committed while defendant was on parole for a felony drug conviction and on bail for another arrest for the distribution of crack cocaine. State v. Jordan, 747 So. 2d 196, 1999 La. App. LEXIS 3291 (Nov. 24, 1999).

Trial court’s failure to inform defendant that her guilty pleas to charges of possessing cocaine in violation of La. Rev. Stat. Ann. §§ 40:967(C) and 40:964 could result in the imposition of enhanced sentences for any subsequent offenses or of the possible penalties for future offenses as required by La. Code Crim. Proc. Ann. art. 556.1 was harmless error because the requirement that she be informed of an enhanced penalty for a second or subsequent offense was statutory rather than constitutional, and defendant made no claim that she was prejudiced by the trial court’s failure to inform her. State v. Jordan, 747 So. 2d 196, 1999 La. App. LEXIS 3291 (Nov. 24, 1999).

Where a candidate for the office of police juror had been convicted of possession with intent to distribute cocaine base in violation of federal law, the trial court did not err in disqualifying the candidate’s candidacy based on La. Const. art. I, § 10; the conduct upon which the federal conviction was based would have constituted a felony under La. Rev. Stat. Ann. §§ 40:964, 40:967 at the time of the federal conviction. Cook v. Skipper, 749 So. 2d 6, 1999 La. App. LEXIS 2641 (Sept. 27, 1999), writ denied by La. 99-2827, 745 So. 2d 601, 1999 La. LEXIS 2381 (La. Sept. 30, 1999).

Because La. Rev. Stat. Ann. § 40:964 proscribed apomorphine in one section and excepted from the proscription isoquinoline alkaloids of opium, one of which was apomorphine, in another section, the statute is rendered unconstitutional as it pertained to apomorphine. State v. Meyers, 520 So. 2d 969, 1987 La. App. LEXIS 10643 (Nov. 4, 1987).

Defendant was properly convicted of violating the Controlled Dangerous Substances Statute by possessing Talwin because it was the trade name for pentazocine, which was a Schedule II drug; unauthorized possession of pentazocine was prohibited by La. Rev. Stat. Ann. § 40:967(C)(1). State v. Malonson, 454 So. 2d 371, 1984 La. App. LEXIS 9327 (July 31, 1984).

••• Substance Schedules

•••• General Overview. — Diazepam is a Schedule IV controlled dangerous substance under La. Rev. Stat. Ann. § 40:964. State v. Ratliff, 796 So. 2d 101, 2001 La. App. LEXIS 2030 (Sept. 26, 2001).

Where trial judge, apparently believing that dilaudid was classified as a narcotic drug, mistakenly referred to La. Rev. Stat. Ann. § 40:967(B)(1) in formulating the length of defendant’s prison sentence, the prison term was illegal and subject to correction; since dilaudid is not classified as a narcotic drug under Schedule II of La. Rev. Stat. Ann. § 40:964, the sentencing provisions of La. Rev. Stat. Ann. § 40:967(B)(4) applied together with the attempted offense sentencing provisions found in La. Rev. Stat. Ann. § 14:27(D)(3). State v. Jenkins, 573 So. 2d 218, 1990 La. App. LEXIS 2946 (Dec. 12, 1990), overruled by State ex rel. Marks v. Thompson, 596 So. 2d 193, 1992 La. LEXIS 1180 (La. 1992).

Defendant was properly convicted of violating the Controlled Dangerous Substances Statute by possessing Talwin because it was the trade name for pentazocine, which was a Schedule II drug; unauthorized possession of pentazocine was prohibited by La. Rev. Stat. Ann. § 40:967(C)(1). State v. Malonson, 454 So. 2d 371, 1984 La. App. LEXIS 9327 (July 31, 1984).

Phrase “including its isomers,” meant not only those methamphetamine isomers that were subject to abuse, but also those that had a stimulant effect on the central nervous system; thus, La. Rev. Stat. Ann. § 40:964, Schedule III(A)(2) was not vague or overly broad because it provided an adequate warning to a person of ordinary intelligence as to the particular conduct that it made criminal. State v. Slayton, 301 So. 2d 600, 1974 La. LEXIS 4300 (Oct. 11, 1974).

•• Inchoate Crimes

••• Attempt

•••• General Overview. — Defendant was convicted of attempted distribution of heroin, which was classified as a narcotic drug under Schedule I; thus, defendant was to be imprisoned at hard labor for not less than eight nor more that 50 years without the benefit of parole, probation, or suspension of sentence and defendant’s sentence of 22 and a half years without the benefit of parole was proper. State v. Heredia, 847 So. 2d 17, 2003 La. App. LEXIS 1214 (Apr. 29, 2003), writ denied by La. 2003-1506, 860 So. 2d 1151, 2003 La. LEXIS 3627 (La. Dec. 12, 2003).

• Accessories

•• Aiding & Abetting. — Where defendant acted as a lookout during a sale of cocaine, which was a schedule II controlled substance under La. Rev. Stat. Ann. § 40:964, defendant was convicted as a principal, as defined under La. Rev. Stat. Ann. § 14:24, of distribution of schedule II controlled substance, in violation of La. Rev. Stat. Ann. § 40:967(A)(1). State v. Slocum, 791 So. 2d 143, 2001 La. App. LEXIS 1712 (June 27, 2001).

• Guilty Pleas

•• Allocution & Colloquy. — Trial court’s failure to inform defendant that her guilty pleas to charges of possessing cocaine in violation of La. Rev. Stat. Ann. §§ 40:967(C) and 40:964 could result in the imposition of enhanced sentences for any subsequent offenses or of the possible penalties for future offenses as required by La. Code Crim. Proc. Ann. art. 556.1 was harmless error because the requirement that she be informed of an enhanced penalty for a second or subsequent offense was statutory rather than constitutional, and defendant made no claim that she was prejudiced by the trial court’s failure to inform her. State v. Jordan, 747 So. 2d 196, 1999 La. App. LEXIS 3291 (Nov. 24, 1999).

• Trials

•• Motions for Acquittal. — Where there was evidence that an inmate called defendant to bring her drugs to distribute at a jail and that defendant brought the drugs to the defendant, there was sufficient evidence to justify the trial court’s denial of defendant’s motion for a post judgment verdict of acquittal. State v. Dore, 443 So. 2d 644, 1983 La. App. LEXIS 9513 (Nov. 9, 1983).

• Sentencing

•• Corrections, Modifications & Reductions

••• Illegal Sentences. — Where trial judge, apparently believing that dilaudid was classified as a narcotic drug, mistakenly referred to La. Rev. Stat. Ann. § 40:967B(1) in formulating the length of defendant’s prison sentence, the prison term was illegal and subject to correction; since dilaudid is not classified as a narcotic drug under Schedule II of La. Rev. Stat. Ann. § 40:964, the sentencing provisions of La. Rev. Stat. Ann. § 40:967B(4) applied together with the attempted offense sentencing provisions found in La. Rev. Stat. Ann. § 14:27D(3). State v. Jenkins, 573 So. 2d 218, 1990 La. App. LEXIS 2946 (Dec. 12, 1990), overruled by State ex rel. Marks v. Thompson, 596 So. 2d 193, 1992 La. LEXIS 1180 (La. 1992).

By 1981 La. Acts No. 219 § 1, effective September 11, 1981, La. Rev. Stat. § 40:964 was amended, thereby changing pentazocine from a schedule IV substance to a schedule II substance, and 1982 La. Acts No. 602 § 1, effective September 10, 1982, added a special penalty provision for violation of La. Rev. Stat. § 40:967(A) when the controlled dangerous substance at issue is pentazocine; that provision, now designated as La. Rev. Stat. § 40:967(B)(2), provides for a sentence of imprisonment at hard labor for not less than 4 years nor more than 10 years, without benefit of parole, probation or suspension of sentence and an optional fine. State v. Bethley, 452 So. 2d 367, 1984 La. App. LEXIS 9204 (June 26, 1984).

•• Cruel & Unusual Punishment. — Sentence of five years at hard labor imposed after defendant pled guilty to possession of cocaine in violation of La. Rev. Stat. Ann. §§ 40:967(C) and 40:964 was not excessive, where defendant benefited from a plea bargain agreement that resulted in the dismissal of two felony charges, the reduction of one felony charge, and the State’s agreement not to pursue an habitual offender adjudication, and the offenses were committed while defendant was on parole for a felony drug conviction and on bail for another arrest for the distribution of crack cocaine. State v. Jordan, 747 So. 2d 196, 1999 La. App. LEXIS 3291 (Nov. 24, 1999).

•• Imposition

••• Factors. — Defendant was convicted of attempted distribution of heroin, which was classified as a narcotic drug under Schedule I; thus, defendant was to be imprisoned at hard labor for not less than eight nor more that 50 years without the benefit of parole, probation, or suspension of sentence and defendant’s sentence of 22 and a half years without the benefit of parole was proper. State v. Heredia, 847 So. 2d 17, 2003 La. App. LEXIS 1214 (Apr. 29, 2003), writ denied by La. 2003-1506, 860 So. 2d 1151, 2003 La. LEXIS 3627 (La. Dec. 12, 2003).

• Appeals

•• Standards of Review

••• Substantial Evidence

•••• General Overview. — Under La. Code Crim. Proc. art. 821, review of questions of fact is limited to the sufficiency of the evidence and, under La. Const. art. V, §§ 5(C) and 10(B), does not extend to credibility determinations made by the trier of fact; the court found that the evidence of defendant’s knowledge and involvement in facilitating a sale of cocaine for an undercover officer was sufficient for the jury to have reasonably concluded that, under the standards of La. Rev. Stat. Ann. §§ 40:961(14), 40:964, and 40:967, he was guilty of distribution and possession of a controlled substance and of conspiracy under La. Rev. Stat. Ann. §§ 14:24 and 14:26. State v. Williams, 768 So. 2d 728, 2000 La. App. LEXIS 2200 (Sept. 27, 2000), writ of certiorari denied by La. 2000-3099, 798 So. 2d 963, 2001 La. LEXIS 2903 (La. Oct. 5, 2001).

EVIDENCE

• Procedural Considerations

•• Weight & Sufficiency. — Evidence was sufficient to convict defendant for distribution of cocaine, a schedule II drug under La. Rev. Stat. Ann. § 40:964, within 1000 feet of a school where the testimony of an undercover police officer proved defendant had voluntarily delivered or physically transferred the cocaine when he handed the drugs to the officer within 1000 feet of an elementary school. State v. Ruffin, 836 So. 2d 625, 2002 La. App. LEXIS 4144 (Dec. 30, 2002), writ denied by La. 2003-3473, 888 So. 2d 831, 2004 La. LEXIS 3740 (La. Dec. 10, 2004).

Given that it was for the jury, as trier of fact, to determine the credibility of the witnesses, the evidence established beyond a reasonable doubt that the defendant did sell Pentazocine, a controlled dangerous substance listed in La. Rev. Stat. Ann. § 40.964, to a person acting for undercover police officers, and the defendant was properly convicted of distribution of a controlled dangerous substance under La. Rev. Stat. Ann. § 40:967(A)(1). State v. Franks, 483 So. 2d 224, 1986 La. App. LEXIS 6038 (Feb. 5, 1986), writ of certiorari denied by 488 So. 2d 196, 1986 La. LEXIS 6358 (La. 1986).

GOVERNMENTS

• Local Governments

•• Elections. — Where a candidate for the office of police juror had been convicted of possession with intent to distribute cocaine base in violation of federal law, the trial court did not err in disqualifying the candidate’s candidacy based on La. Const. art. I, § 10; the conduct upon which the federal conviction was based would have constituted a felony under La. Rev. Stat. Ann. §§ 40:964, 40:967 at the time of the federal conviction. Cook v. Skipper, 749 So. 2d 6, 1999 La. App. LEXIS 2641 (Sept. 27, 1999), writ denied by La. 99-2827, 745 So. 2d 601, 1999 La. LEXIS 2381 (La. Sept. 30, 1999).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Valium (Diazepam generically) is not considered a narcotic, nor depressant under LRS 40:961 (11) and(23), and is not designated as a hallucinogenic, therefore it is not included among the kinds of intoxicants listed in LRS 14:98. Opinion No. 81-486, La. Atty. Gen. Op. No. 1981-486; 1981 La. AG LEXIS 131.

The crime of driving while intoxicated, does not lend itself to a valid charge of “attempted DWI”. Opinion No. 87-94, La. Atty. Gen. Op. No. 1987-94; 1987 La. AG LEXIS 389.

Parish, State and Sheriff may use both parish and state inmate labor for public works joint venture (if the state inmate also be in the custody of the Sheriff) inmate volunteers labor, and is not in class of serious offenders ineligible for work: government entities are solidarily liable for torts or crimes committed by prisoners. Opinion No. 89-535, La. Atty. Gen. Op. No. 1989-535; 1989 La. AG LEXIS 418.

The felonies defined by R.S. 40:966-967 are those drug felonies incorporated within R.S. 15:1135D [Repealed] causing loss of work release privileges until the final six months of prison term. Opinion No. 90-476, La. Atty. Gen. Op. No. 1990-476; 1990 La. AG LEXIS 331.

Anabolic steroids, even when combined with an F.D.A. approved legend drug, and used solely for a valid medical purpose, are subject to control as a controlled dangerous substance under Schedule II, La. R.S. 40:964(F). Opinion No. 91-165, La. Atty. Gen. Op. No. 1991-165; 1991 La. AG LEXIS 168.

R.S. 17:416(C)(2)(a)(ii); R.S. 17:415(C)(1); R.S. 40:961, et seq. R.S. 40:961(7); The prohibition against the distribution of controlled substances by students on school property extends to prescription drugs falling within the definition of a controlled substance. Opinion No. 95-160, La. Atty. Gen. Op. No. 1995-160; 1995 La. AG LEXIS 161.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: Let the Punishment Fit the Crime: State v. Newton, Chapman v. United States, and the Problem of Purity and Prosecutions. 52 La. L. Rev. 1267 (May, 1992).

Comment: The Louisiana Constitution’s Declaration of Rights: Post-Hardwick Protection for Sexual Privacy? 62 Tul. L. Rev. 767 (March, 1988).

Recent Development: State v. Young: The Louisiana Supreme Court Resolves a Split in the Circuits on the Issue of Appellate Review of Sentences Imposed Under Plea Agreements. 71 Tul. L. Rev. 1609 (May, 1997).

§ 964.1. Treatment of controlled analogues.

A controlled substance analogue shall be treated, for the purposes of any state law and to the extent intended for human consumption, as a controlled dangerous substance in either Schedule I or Schedule II of R.S. 40:964. (Acts 1994, 3rd Ex. Sess., No. 34, § 2; Acts 2001, No. 1036, § 1.)

§ 965. Secretary of health and hospitals; authority to except.

A. The secretary of health and hospitals may by regulation except any material, compound, mixture, or preparation containing any depressant or stimulant substance listed in Subsection A, B, C, or D of Schedule III or in Schedule IV or V from the application of all or any part of this Part if the material, compound, mixture, or preparation contains one or more active medicinal ingredients not having a depressant or stimulant effect on the central nervous system, provided that such ingredients are included therein in such combinations, quantity, proportion, or concentration as to vitiate the potential for abuse of the substances which do have a depressant or stimulant effect on the central nervous system.

B. The secretary of health and hospitals, may, by regulation, exempt any compound, mixture, or preparation containing any anabolic steroids substances listed in Schedule III (E) of R.S. 40:964 from the application of all or any part of this Part if, because of its concentration, preparation, mixture, or delivery system, it has no significant potential for abuse. (Acts 1991, No. 513, § 1.)


§ 966. Penalty for distribution or possession with intent to distribute narcotic drugs listed in Schedule I; possession of marijuana, possession of synthetic cannabinoids.

A. Manufacture; distribution. — Except as authorized by this Part, it shall be unlawful for any person knowingly or intentionally:

(1) To produce, manufacture, distribute or dispense or possess with intent to produce, manufacture, distribute, or dispense, a controlled dangerous substance or controlled substance analogue classified in Schedule I;

(2) To create, distribute, or possess with intent to distribute, a counterfeit controlled dangerous substance classified in Schedule I.

B. Penalties for violation of Subsection A of this Section. — Any person who violates Subsection A of this Section with respect to:

(1) A substance classified in Schedule I which is a narcotic drug (all substances in Schedule I preceded by an asterisk “*”), upon conviction shall be sentenced to imprisonment for not less than five nor more than fifty years at hard labor at least five years of which shall be served without benefit of probation, or suspension of sentence, and may, in addition, be required to pay a fine of not more than fifty thousand dollars.

(2) Except as otherwise provided in Paragraph (3) of this Subsection, any other controlled dangerous substance classified in Schedule I, shall upon conviction be sentenced to a term of imprisonment at hard labor for not less than five years nor more than thirty years, at least five years of which shall be served without benefit of parole, probation, or suspension of sentence, and pay a fine of not more than fifty thousand dollars.

(3) A substance classified in Schedule I which is marijuana, tetrahydrocannabinols, or chemical derivatives of tetrahydrocanna binols, or synthetic cannabinoids shall upon conviction be sentenced to a term of imprisonment at hard labor for not less than five nor more than thirty years, and pay a fine of not more than fifty thousand dollars.

C. Possession. — It is unlawful for any person knowingly or intentionally to possess a controlled dangerous substance classified in Schedule I unless such substance was obtained directly, or pursuant to a valid prescription or order, from a practitioner or as provided in R.S. 40:978, while acting in the course of his professional practice, or except as otherwise authorized by this Part. Any person who violates this Subsection with respect to:

(1) A substance classified in Schedule I which is a narcotic drug (all substances in Schedule I preceded by an asterisk), shall be imprisoned at hard labor for not less than four years nor more than ten years and may, in addition, be required to pay a fine of not more than five thousand dollars.

(2) Phencyclidine, shall be sentenced to imprisonment with or without hard labor for not less than five nor more than twenty years and may be sentenced to pay a fine of not more than five thousand dollars, or both.

(3) Any other controlled dangerous substance classified in Schedule I, shall be imprisoned at hard labor for not more than ten years, and may in addition, be required to pay a fine of not more than five thousand dollars.

D. Other penalties for possession.

(1) Except as otherwise authorized in this Part:

(a) Any person who knowingly or intentionally possesses twenty-eight grams or more, but less than two hundred grams, of a narcotic drug (all substances in Schedule I preceded by an asterisk “*”), shall be sentenced to serve a term of imprisonment at hard labor of not less than five years, nor more than thirty years, and to pay a fine of not less than fifty thousand dollars, nor more than one hundred fifty thousand dollars.

(b) Any person who knowingly or intentionally possesses two hundred grams or more, but less than four hundred grams, of a narcotic drug (all substances in Schedule I preceded by an asterisk “*”), shall be sentenced to serve a term of imprisonment at hard labor of not less than ten years, nor more than thirty years, and to pay a fine of not less than one hundred thousand dollars, nor more than three hundred fifty thousand dollars.

(c) Any person who knowingly or intentionally possesses four hundred grams or more of a narcotic drug (all substances in Schedule I preceded by an asterisk “*”), shall be sentenced to serve a term of imprisonment at hard labor of not less than fifteen years, nor more than thirty years, and to pay a fine of not less than two hundred fifty thousand dollars, nor more than six hundred thousand dollars.

E. Possession of marijuana, or synthetic cannabinoids.

(1) Except as provided in Subsections E and F of this Section, on a first conviction for violation of Subsection C of this Section with regard to marijuana, tetrahydrocannabinol or chemical derivatives thereof, or synthetic cannabinoids the offender shall be fined not more than five hundred dollars, imprisoned in the parish jail for not more than six months, or both.

(2) (a) Except as provided in Subsection F or G of this Section, on a second conviction for violation of Subsection C of this Section with regard to marijuana, tetrahydrocannabinol or chemical derivatives thereof, or synthetic cannabinoids the offender shall be fined not not less than two hundred fifty dollars, nor more than two thousand dollars, imprisoned with or without hard labor for not more than five years, or both.

(b) If the court places the offender on probation, the probation shall provide for a minimum condition that he participate in a court-approved substance abuse program and perform four eight-hour days of court-approved community service activities. Any costs associated with probation shall be paid by the offender.

(3) Except as provided in Subsection F or G of this Section, on a third or subsequent conviction for violation of Subsection C of this Section with regard to marijuana, tetrahydrocannabinol or chemical derivatives thereof, or synthetic cannabinoids the offender shall be sentenced to imprisonment with or without hard labor for not more than twenty years, and may, in addition, be sentenced to pay a fine of not more than five thousand dollars.

(4) A conviction for the violation of any other statute or ordinance with the same elements as R.S. 40:966(C) prohibiting the possession of marijuana, tetrahydrocannabinol or chemical derivatives thereof, or synthetic cannabinoids shall be considered as a prior conviction for the purposes of this Subsection relating to penalties for second, third, or subsequent offenders.

(5) A conviction for the violation of any other statute or ordinance with the same elements as R.S. 40:966(B)(3) prohibiting the distributing or dispensing or possession with intent to distribute or dispense marijuana, of marijuana, 1tetrahydrocannabinol or chemical derivatives thereof, or synthetic cannabinoids shall be considered as a prior conviction for the purposes of this Subsection relating to penalties for second, third, or subsequent offenders.

F. Except as otherwise authorized in this Part:

(1) Any person who knowingly or intentionally possesses sixty pounds or more, but less than two thousand pounds of marijuana, tetrahydrocannabinol or chemical derivatives thereof, or synthetic cannabinoids shall be sentenced to serve a term of imprisonment at hard labor of not less than five years, nor more than thirty years, and to pay a fine of not less than fifty thousand dollars nor more than one hundred thousand dollars.

(2) Any person who knowingly or intentionally possesses two thousand pounds or more, but less than ten thousand pounds of marijuana, tetrahydrocannabinol or chemical derivatives thereof, or synthetic cannabinoids shall be sentenced to serve a term of imprisonment at hard labor of not less than ten years nor more than forty years, and to pay a fine of not less than one hundred thousand dollars nor more than four hundred thousand dollars.

(3) Any person who knowingly or intentionally possesses ten thousand pounds or more of marijuana, tetrahydrocannabinol or chemical derivatives thereof, or synthetic cannabinoids, shall be sentenced to serve a term of imprisonment at hard labor of not less than twenty-five years, nor more than forty years and to pay a fine of not less than four hundred thousand dollars nor more than one million dollars.

G. With respect to any person to whom the provisions of Subsections D and F are applicable, the adjudication of guilt or imposition of sentence shall not be suspended, deferred, or withheld, nor shall such person be eligible for probation or parole prior to serving the minimum sentences provided by Subsection D or F.

H. Notwithstanding any other provision of law to the contrary, unless eligible for parole at an earlier date, a person committed to the Department of Public Safety and Corrections serving a life sentence for the production, manufacturing, distribution, or dispensing or possessing with intent to produce, manufacture, or distribute heroin shall be eligible for parole consideration upon serving at least fifteen years of imprisonment in actual custody. (Added by Acts 1972, No. 634, § 1; Amended by Acts 1973, No. 207, § 3; Acts 1977, No. 631, § 1; Acts 1981, No. 800, § 1, eff. Aug. 2, 1981; Acts 1983, No. 598, § 1; Acts 1984, No. 910, § 1; Acts 1985, No. 208, § 1; Acts 1986, No. 769, § 1; Acts 1987, No. 850, § 1; Acts 1991, No. 99, § 1; Acts 1993, No. 969, § 1; Acts 1994, 3rd Ex. Sess., No. 77, § 1; Acts 2001, No. 403, § 4, eff. June 15, 2001; Acts 2001, No. 1036, § 1, eff. Aug. 15, 2001; Acts 2002, 1st Ex. Sess., No. 45, § 1, eff. Apr. 18, 2002; Acts 2004, No. 345, § 1, eff. Aug. 15, 2004; Acts 2007, No. 19, § 1, eff. Aug. 15, 2007; Acts 2009, No. 533, § 3, eff. Aug. 15, 2009; Acts 2010, No. 565, § 1, eff. Aug. 15, 2010; Acts 2010, No. 661, § 1, eff. Aug. 15, 2010; Acts 2010, No. 810, § 1, eff. Aug. 15, 2010; Acts 2010, No. 866, § 1, eff. Aug. 15, 2010.)

Editor’s Notes. — See Acts 2002, 1st Ex. Sess., No. 45, § 1, which provided that R.S. 40:966(B) shall be applied retroactively to June 15, 2001 and shall be applied to any crime committed subject to the penalties provided in such Subsection on and after such date.

Acts 2006, No. 45, § 1, provides for retroactive application of certain penalty provisions, or related matters, as applied to defendants who were convicted or who were sentenced prior to June 15, 2001.

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute merged (E)(2), as amended by Acts 2010, No. 661, § 1, with (E)(2), as amended by Acts 2010, No. 810, § 1.

2010 Amendments. — The 2010 amendment by No. 565 added “possession of synthetic cannabinoids” to the section heading; substituted “Subsection A of this Section” for “Subsection A” twice in the introductory language of (B); and added “or synthetic cannabinoids” in (B)(3), (E), (E)(1) through (E)(5), and (F)(1) through (F)(3).

The 2010 amendment by No. 661, in (E)(2), substituted “fined not less than two hundred fifty dollars, nor more than two thousand dollars” for “fined not more than two thousand dollars” and added the second paragraph.

The 2010 amendment by No. 810 added “possession of synthetic cannabinoids” in the section heading; substituted “Subsection A of this Section” for “Subsection A” twice in the introductory language of (B); and added “or synthetic cannabinoids” in (B)(3), (E), (E)(1) through (E)(5), and (F)(1) through (F)(3).

The 2010 amendment by No. 866 added “or synthetic cannabinoids” in (B)(3), (E)(1) though (E)(5) and (F)(1) through (F)(3); and made a related change.

2009 Amendments. — The 2009 amendment by No. 533 added (H).

2007 Amendments. — Acts 2007, No. 19, § 1, effective August 15, 2007, added “and may, in addition, be sentenced to pay a fine of not more than five thousand dollars” to the last sentence in (E)(3).

2004 Amendments. — Acts 2004, No. 345, § 1, effective August 15, 2004, added (E)(5).

2002 Amendments. — Acts 2002, 1st Ex. Sess., No. 45, § 1, effective April 18, 2002, substituted “Except as otherwise provided in Paragraph (3) of this Subsection, any” for “Any” in (B)(2); added (B)(3).

2001 Amendments. — Acts 2001, No. 403, § 4, effective June 15, 2001, added (D); in (B)(1), deleted “life,” inserted “for not less than five nor more than fifty years” and “at least five years of which shall be served”; inserted “at least five years of which shall be served without benefit of parole, probation, or suspension of sentence” in (B)(2); deleted “without benefit of probation or suspension of sentence” in (C)(1); redesignated former (D) through (F) as (E) through (G); substituted “F or G of this section” for “E and F hereof” in (E)(2) and (E)(3); in (F)(1), substituted “five years” for “ten years,” and “thirty years” for “sixty years”; in (F)(2), substituted “ten years” for “twenty years,” and “forty years” for “eighty years”; in (F)(3), substituted “twenty-five years” for “fifty years,” and “forty years” for “eighty years”; in (G), substituted “D and F” for “E” and “Subsections D or F” for “Subsection E”.

Acts 2001, No. 1036, § 1, effective August 15, 2001, inserted “or controlled substance analogue” in (A)(1).

Quoted Statutory Material. — Acts 2009, No. 533, § 1, provides that “The legislature hereby finds that the provisions of Act No. 403 of the 2001 Regular Session of the Legislature provided for more lenient penalty provisions for certain enumerated crimes and that these penalty provisions were to be applied prospectively. Those penalties changed for the production, manufacturing, distribution, or dispensing or possessing with intent to produce, manufacture, or distribute heroin from life imprisonment to imprisonment for not less than five nor more than fifty years at hard labor, at least five years of which shall be served without benefit of probation or suspension of sentence. There are many individuals who were convicted of these offenses who have been incarcerated for periods greater than the minimum mandatory sentences which are in current law and are not eligible for parole consideration. While balancing the needs of the criminal justice system with changes which have been made to the penalty provisions now in effect, the legislature finds that it is in the interest of fairness that such individuals who have been incarcerated for many years for crimes involving heroin should be entitled to be considered for parole.”
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Preemption of state law; exceptions, see La. R.S. 14:143.

Ameliorative penalty provisions; retroactivity; amendment of sentence; time limitations, see La. R.S. 15:308.

Louisiana Risk Review Panel, see La. R.S. 15:574.22 [Repealed].

Provision of information to protect children, see La. R.S. 15:587.1.

Definitions, see La. R.S. 15:1352.

Suspension, revocation, and denial of driving privileges; hardship license; insurance rates, see La. R.S. 32:430.

Prohibited acts; all schedules, see La. R.S. 40:971.

Distribution to persons under age eighteen, see La. R.S. 40:981.

Distribution to a student, see La. R.S. 40:981.1.

Violation of Uniform Controlled Dangerous Substances Law; drug free zone, see La. R.S. 40:981.3.

Drug-traffic loitering, see La. R.S. 40:981.4.

Second or subsequent offenses, see La. R.S. 40:982.

Transactions involving proceeds from drug offenses, see La. R.S. 40:1041.

Procedure after determination of mental capacity or incapacity, see La. C.Cr.P. Art. 648.

Sentence defined; pronouncing and recording of sentence; certification of conviction, see La. C.Cr.P. Art. 871.

Suspension and deferral of sentence and probation in felony cases, see La. C.Cr.P. Art. 893.

Probation; restitution; judgment for restitution; fees, see La. C.Cr.P. Art. 895.1.

Municipal Law. — Criminal law > drug-traffic loitering. Baton Rouge Code of Ordinance § 13:1055.

JUDICIAL DECISIONS

INDEX

CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Search & Seizure

•••• Scope of Protection

••• Criminal Process

•••• Compulsory Process

•••• Cruel & Unusual Punishment

• Substantive Due Process

•• Privacy

••• General Overview

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• General Overview

••• Delivery, Distribution & Sale

•••• General Overview

••• Drug Paraphernalia

•••• General Overview

••• Manufacture

•••• General Overview

••• Possession

•••• General Overview

•• Homicide

••• Murder

•••• General Overview

•• Inchoate Crimes

••• Attempt

•••• General Overview

•• Miscellaneous Offenses

••• Lesser Included Offenses

•••• General Overview

•• Weapons

••• Possession

•••• General Overview

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview

• Arrests

•• Probable Cause

•• Warrantless Arrest

• Search & Seizure

•• Exclusionary Rule

••• General Overview

•• Warrantless Searches

••• Consent to Search

••• Investigative Stops

••• Plain View

••• Search Incident to Lawful Arrest

•••• General Overview

••• Stop & Frisk

•••• General Overview

••• Vehicle Searches

•••• General Overview

• Interrogation

•• Noncustodial Confessions & Statements

• Accusatory Instruments

•• Indictments

••• General Overview

•• Informations

••• General Overview

•• Multiplicity

••• General Overview

• Discovery & Inspection

•• Subpoenas

••• General Overview

• Pretrial Motions & Procedures

•• Dismissal

•• Joinder & Severance

••• Severance of Offenses

•• Suppression of Evidence

• Guilty Pleas

•• Knowing & Intelligent Requirement

• Counsel

•• Effective Assistance

••• Pretrial

••• Trials

• Juries & Jurors

•• Challenges to Jury Venire

••• Bias & Prejudice

•••• General Overview

•• Province of Court & Jury

••• General Overview

• Trials

•• Burdens of Proof

••• Prosecution

•• Defendant’s Rights

••• Right to Confrontation

•• Motions for Acquittal

• Defenses

•• Entrapment

• Scienter

•• Actus Reus

•• General Intent

•• Specific Intent

• Sentencing

•• General Overview

•• Alternatives

••• General Overview

••• Probation

•••• General Overview

••• Substance Abuse Programs

•• Appeals

••• General Overview

•• Corrections, Modifications & Reductions

••• General Overview

••• Illegal Sentences

•• Cruel & Unusual Punishment

•• Fines

•• Forfeitures

••• General Overview

•• Guidelines

••• General Overview

••• Adjustments & Enhancements

•••• Criminal History

••••• General Overview

••••• Prior Felonies

••••• Three Strikes

••• Departures

•••• General Overview

•• Imposition

••• General Overview

••• Factors

•• Plea Agreements

•• Presentence Reports

•• Proportionality

•• Ranges

•• Supervised Release

•• Suspension

• Postconviction Proceedings

•• General Overview

•• Parole

• Appeals

•• Procedures

••• Records on Appeal

•• Reversible Errors

••• General Overview

•• Standards of Review

••• Harmless & Invited Errors

•••• General Overview

••• Plain Error

•••• General Overview

••• Substantial Evidence

•••• General Overview

• Habeas Corpus

•• Cognizable Issues

••• General Overview

EVIDENCE

• Authentication

•• Chain of Custody

• Hearsay

•• Exceptions

••• Statements Against Interest

• Inferences & Presumptions

•• General Overview

•• Inferences

• Procedural Considerations

•• Circumstantial & Direct Evidence

•• Exclusion & Preservation by Prosecutor

•• Weight & Sufficiency

• Scientific Evidence

•• Daubert Standard

• Testimony

•• Experts

••• Criminal Trials

•• Lay Witnesses

••• General Overview

FAMILY LAW

• Delinquency & Dependency

•• Delinquency Proceedings

GOVERNMENTS

• Legislation

•• Effect & Operation

••• Prospective Operation

•• Interpretation

• Local Governments

•• Property

• State & Territorial Governments

•• Employees & Officials

LEGAL ETHICS

• Judicial Conduct

CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Search & Seizure

•••• Scope of Protection. — Informant shown to be reliable stated that defendant would deliver heroin to a particular convenience store, at a specific time, the informant identified defendant from a photograph, and at the scene, and although the informant did not describe defendant’s vehicle, there was reasonable suspicion to justify the investigatory stop, which led to seizure of drugs from the two involved defendants. State v. Cooley, 857 So. 2d 1209, 2003 La. App. LEXIS 2655 (Sept. 30, 2003), writ denied by La. 2003-3107, 869 So. 2d 818, 2004 La. LEXIS 803 (La. Mar. 12, 2004).

••• Criminal Process

•••• Compulsory Process. — Where a requested subpoena was merely left on the residence door when a material witness was served, and defendant’s conviction on marijuana possession charges under La. Rev. Stat. Ann. § 40:966 followed his witness’ failure to appear at trial, the defendant was denied his right to compulsory process under USCSConst. Amend. 6, La. Const. art. I, § 16, and La. Code Crim. Proc. Ann. art. 731, and denied his right to present a defense by virtue of the improper delivery of the subpoena. State v. Hill, 534 So. 2d 1296, 1988 La. App. LEXIS 2200 (Oct. 27, 1988), writ denied by 536 So. 2d 1248, 1989 La. LEXIS 170 (La. 1989).

•••• Cruel & Unusual Punishment. — Defendant argued that, based on recent legislation eliminating a mandatory life sentence for distribution of heroin, the mandatory minimum sentence of life imprisonment was unconstitutionally excessive; however, defendant failed to make any argument or present any evidence in support of a downward departure from the mandatory minimum life sentence, and accordingly, the appellate court concluded that defendant failed to meet his burden of showing that the mandatory life sentence he received was unconstitutional. State v. Pierre, 869 So. 2d 206, 2004 La. App. LEXIS 306 (Feb. 23, 2004), writ denied by La. 2004-0959, 883 So. 2d 1006, 2004 La. LEXIS 2747 (La. Oct. 1, 2004).

Where defendant, a paraplegic with no prior felonies and no other offenses the past 11 years, was caught transporting 28 pounds of marijuana, and the initial charge of possession with intent to distribute was amended to attempted possession with intent to distribute marijuana, defendant’s five-year sentence at hard labor, with credit for time served, was not excessive. State v. Brown, 842 So. 2d 1181, 2003 La. App. LEXIS 826 (Apr. 2, 2003), writ denied by La. 2003-1224, 857 So. 2d 491, 2003 La. LEXIS 3294 (La. Nov. 7, 2003).

Sentence of three years at hard labor with a recommendation for an intensive incarceration program for attempted distribution of marijuana was not an abuse of discretion even though defendant was a first felony offender. State v. Crooks, 580 So. 2d 563, 1991 La. App. LEXIS 1300 (May 22, 1991), writ of certiorari denied by 584 So. 2d 1170, 1991 La. LEXIS 2469 (La. 1991).

Sentence under La. Rev. Stat. Ann. § 40:966(B)(1) of life in prison at hard labor (now maximum of fifty years) without benefit of probation or suspension of sentence for distribution of heroin was not unconstitutionally excessive. State v. Frey, 568 So. 2d 576, 1990 La. App. LEXIS 2069 (Sept. 25, 1990), writ of certiorari denied by 573 So. 2d 1118, 1991 La. LEXIS 298 (La. 1991), writ denied by La. 2003-3207, 862 So. 2d 976, 2004 La. LEXIS 41 (La. Jan. 9, 2004).

A sentence of five years at hard labor and no fine for production of marijuana was not excessive punishment within the meaning of La. Const. art. I, § 20; the maximum sentence allowed by La. Rev. Stat. Ann. § 40:966(B)(2) was 10 years at hard labor and the payment of a fine in the maximum amount of $15,000. State v. Aspin, 449 So. 2d 49, 1984 La. App. LEXIS 9980 (Feb. 28, 1984).

Mandatory sentence of life imprisonment imposed upon defendant under a prior version of La. Rev. Stat. Ann. § 40:966 for a conviction for distribution of heroin, his first offense, did not constitute cruel and unusual punishment. State v. Mallery, 364 So. 2d 1283, 1978 La. LEXIS 5474 (Nov. 13, 1978), writ of certiorari denied by 442 U.S. 940, 99 S. Ct. 2881, 61 L. Ed. 2d 310, 1979 U.S. LEXIS 2162 (1979).

Sentence of nine years imprisonment and a fine of $2,500 did not constitute cruel and unusual punishment for a first time offender of La. Rev. Stat. Ann. § 40:966 considering that defendant was a hospital security guard, that he sold marijuana at the hospital, and that the sentence was within the limits set by § 40:966. State v. Mayes, 325 So. 2d 591, 1976 La. LEXIS 5153 (Jan. 19, 1976).

Mandatory life sentence that was imposed against defendant who was convicted of distribution of heroin was not excessive nor cruel and unusual punishment even though it was imposed without consideration of any mitigating circumstances. State v. Whitehurst, 319 So. 2d 907, 1975 La. LEXIS 4616 (Oct. 1, 1975).

• Substantive Due Process

•• Privacy

••• General Overview. — La. Rev. Stat. Ann. § 40:966, establishing a criminal offense for possession of marijuana, is not unconstitutional because marijuana possession is not a personal right that can be deemed so fundamental that it is included within a constitutional zone of privacy under La. Const. art. I, § 5. State v. Chrisman, 364 So. 2d 906, 1978 La. LEXIS 6456 (Nov. 2, 1978).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• General Overview. — Decision in Tate interpreted La. Rev. Stat. Ann. § 40:967(G), a statute which was essentially identical to La. Rev. Stat. Ann. 40:966(F), as allowing and requiring a district judge to deny parole eligibility only for the minimum terms provided by La. Rev. Stat. Ann. § 40:967(F). State v. Knight, 829 So. 2d 1160, 2002 La. App. LEXIS 3310 (Oct. 30, 2002).

Because parole was not mentioned in La. Rev. Stat. Ann. § 40:966(B)(1), the trial judge did not err when it refused to charge the jury or allow voir dire and argument relative to the availability of parole; the instruction did not become a part of the mandatory sentencing provisions by virtue of a statute that provided that no prisoner serving a life sentence was eligible for parole until a life sentence was commuted. State v. Montana, 489 So. 2d 348, 1986 La. App. LEXIS 6868 (May 12, 1986), writ of certiorari denied by 493 So. 2d 1205, 1986 La. LEXIS 7155 (La. 1986).

••• Delivery, Distribution & Sale

•••• General Overview. — Evidence was sufficient to have supported defendant’s convictions for possession of heroin and cocaine with the intent to distribute where both officers testified that they observed defendant engage in at least three hand-to-hand transactions with various people who met with him in the courtyard, but the jury apparently found the officers’ testimony to be more credible than that of defendant, who insisted that he was in the courtyard only to buy cocaine and that he possessed only the bags of marijuana. State v. Sykes, 900 So. 2d 156, 2005 La. App. LEXIS 1022 (Mar. 9, 2005), writ denied by La. 2006-0719, 938 So. 2d 67, 2006 La. LEXIS 2785 (La. Oct. 6, 2006).

Court of appeals erred in amending verdicts from possession of heroin with intent to distribute to simple possession; as to due process concerns, the record did not show that the jurors irrationally rejected the defense hypothesis that the heroin was broken down into individual packaged doses because that was a common procedure of addicts, in order to avoid overdosing. State v. Francois, 874 So. 2d 125, 2004 La. LEXIS 1252 (Apr. 14, 2004), remanded by La. App. 2002-2056, 884 So. 2d 658, 2004 La. App. LEXIS 2261 (La.App. 4 Cir. Sept. 14, 2004).

Even accepting defense counsel’s argument that addicts would not consume the entire amount at one time, the care with which defendants converted the heroin from bulk form to individual doses supported a reasonable inference that they used a common method of packaging drugs for distribution because they meant to sell the squares on the street, as opposed to dividing up the heroin for their own personal use at a later time. State v. Francois, 874 So. 2d 125, 2004 La. LEXIS 1252 (Apr. 14, 2004), remanded by La. App. 2002-2056, 884 So. 2d 658, 2004 La. App. LEXIS 2261 (La.App. 4 Cir. Sept. 14, 2004).

Where defendant purchased a large quantity of marijuana from a confidential informant, he was convicted of possession of marijuana with intent to distribute, and his sentence of 10 years at hard labor was not excessive, given his prior drug offenses. State v. Stockman, 870 So. 2d 453, 2004 La. App. LEXIS 823 (Apr. 7, 2004).

Although defendant provided the money for the methylenedioxymethamphetamine (ecstasy), the facts showed that the deceased was a joint participant in the transaction because she shared in the right to control the drugs that were purchased, and thus, the State’s allegations did not support a finding that defendant’s actions went beyond those of a mere purchaser and consumer; therefore, pursuant to La. Const. art. I, § 13 and La. Code Crim. Proc. Ann. arts. 464, 484, 485, and 532(1) and (5), the trial court’s decision, granting of defendant’s motion to quash the indictment charging defendant with the second degree murder of the deceased by distributing a controlled substance to her which caused her death, in violation of La. Rev. Stat. Ann. § 14:30.1(A)(3), and with possession with intent to distribute a Schedule I controlled dangerous substance, in violation of La. Rev. Stat. Ann. § 40:966(A)(1), was affirmed. State v. Corbett, 879 So. 2d 151, 2004 La. App. LEXIS 770 (Apr. 2, 2004), reversed by, remanded by La. 04-1124, 888 So. 2d 764, 2004 La. LEXIS 3289 (La. Nov. 15, 2004).

Evidence was sufficient to convict defendant of distribution of heroin, where, while defendant was not directly involved in the transaction, the evidence reflected that he had facilitated the transaction and procured his co-defendant to deliver the heroin. State v. Pierre, 869 So. 2d 206, 2004 La. App. LEXIS 306 (Feb. 23, 2004), writ denied by La. 2004-0959, 883 So. 2d 1006, 2004 La. LEXIS 2747 (La. Oct. 1, 2004).

Defendant argued that, based on recent legislation eliminating a mandatory life sentence for distribution of heroin, the mandatory minimum sentence of life imprisonment was unconstitutionally excessive; however, defendant failed to make any argument or present any evidence in support of a downward departure from the mandatory minimum life sentence, and accordingly, the appellate court concluded that defendant failed to meet his burden of showing that the mandatory life sentence he received was unconstitutional. State v. Pierre, 869 So. 2d 206, 2004 La. App. LEXIS 306 (Feb. 23, 2004), writ denied by La. 2004-0959, 883 So. 2d 1006, 2004 La. LEXIS 2747 (La. Oct. 1, 2004).

The trial court properly denied defendant’s motion to suppress taped conversations involving a confidential informant, who was deceased at the time of the trial, where (1) a trooper’s testimony was sufficient to establish that the informant voluntarily consented to cooperating with police and having his conversations recorded; and (2) even if the tapes had not been admissible, the tapes were harmless because of the other significant evidence against defendant. State v. Pierre, 869 So. 2d 206, 2004 La. App. LEXIS 306 (Feb. 23, 2004), writ denied by La. 2004-0959, 883 So. 2d 1006, 2004 La. LEXIS 2747 (La. Oct. 1, 2004).

Where defendant claimed that the trial court erred in admitting the taped conversations of a confidential informant at his distribution of heroin trial, even if a hearsay ruling had been made by the trial court and was therefore reviewable by the appellate court, the record revealed that the taped conversations that were monitored by the police were admissible as statements against interest, which was an exception to the hearsay rule under La. Code Evid. Ann. art. 804(B)(3). State v. Pierre, 869 So. 2d 206, 2004 La. App. LEXIS 306 (Feb. 23, 2004), writ denied by La. 2004-0959, 883 So. 2d 1006, 2004 La. LEXIS 2747 (La. Oct. 1, 2004).

Defendant’s sentence, as a third felony offender under the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, of imprisonment at hard labor for 20 years, without the benefit of probation or suspension, for his conviction of possession with intent to distribute marijuana, was not constitutionally excessive, and in fact, was illegally lenient. State v. Douglas, 868 So. 2d 896, 2004 La. App. LEXIS 307 (Feb. 23, 2004), writ denied by La. 2004-0955, 883 So. 2d 1006, 2004 La. LEXIS 2746 (La. Oct. 1, 2004).

Defendant’s eight-year sentence at hard labor on a guilty plea of attempted distribution of 3, 4-methylenedioxy-methamphetamine was excessive considering that he was a first-time offender, married with a solid work history and no criminal history, and the guilty plea was based on an alleged drug transaction involving less than $200.00 and an undercover agent. State v. Phayarath, 866 So. 2d 332, 2004 La. App. LEXIS 150 (Feb. 4, 2004), writ denied by La. 2004-0718, 876 So. 2d 804, 2004 La. LEXIS 2038 (La. June 18, 2004).

Defendant’s conviction for possession with the intent to distribute marijuana within 1,000 feet of Kenner Drug Free Zone # 11 was proper where the facts supported the inference that defendant had specific intent to distribute the marijuana under La. Rev. Stat. Ann. §§ 40:966(A) and 14:10. State v. Washington, 866 So. 2d 973, 2004 La. App. LEXIS 58 (Jan. 27, 2004).

Evidence was sufficient to support a conviction under La. Rev. Stat. Ann. § 40:966(A)(1) for possession with intent to distribute marijuana where a plastic bag containing 888 grams of marijuana was found in defendant’s car, along with drug paraphernalia and cash; although defendant was transporting a passenger and did not own the car, the jury reasonably could have inferred that defendant was aware of the presence of the marijuana and that he exercised dominion and control sufficient to constitute constructive possession. State v. Smith, 868 So. 2d 794, 2003 La. App. LEXIS 3727 (Dec. 31, 2003).

Evidence was sufficient to support defendant’s conviction for possession of marijuana with intent to distribute where the box of marijuana that was found in the cab area of defendant’s truck during a safety inspection of his tractor-trailer rig was in an open area that was within defendant’s dominion and control, and the prosecution was not required to show actual possession in order to convict where the State only had to show that defendant exercised dominion and control over the illegal substance. State v. Cash, 861 So. 2d 851, 2003 La. App. LEXIS 3435 (Dec. 11, 2003), writ denied by La. 2004-0027, 872 So. 2d 472, 2004 La. LEXIS 1525 (La. Apr. 30, 2004), writ denied by La. 2004-0232, 872 So. 2d 1080, 2004 La. LEXIS 1627 (La. May 7, 2004).

Trial court did not err in admitting evidence that police in another state arrested defendant on suspicion of possession of marijuana because defendant contested the possession element of the crime at issue, possession of marijuana with intent to distribute, the evidence regarding the earlier arrest had clear relevance in showing “knowledge” of marijuana and how it might be packed and shipped, as well as absence of mistake or accident in transporting the marijuana. State v. Cash, 861 So. 2d 851, 2003 La. App. LEXIS 3435 (Dec. 11, 2003), writ denied by La. 2004-0027, 872 So. 2d 472, 2004 La. LEXIS 1525 (La. Apr. 30, 2004), writ denied by La. 2004-0232, 872 So. 2d 1080, 2004 La. LEXIS 1627 (La. May 7, 2004).

Where informant stated that defendant would deliver heroin to a particular convenience store, at a specific time, the informant identified defendant from a photograph, and at the scene, and the testimony was clear on the past reliability of the informant was shown, and although the informant did not describe defendant’s vehicle, there was reasonable suspicion to justify the investigatory stop, which led to seizure of drugs from the two involved defendants. State v. Cooley, 857 So. 2d 1209, 2003 La. App. LEXIS 2655 (Sept. 30, 2003), writ denied by La. 2003-3107, 869 So. 2d 818, 2004 La. LEXIS 803 (La. Mar. 12, 2004).

Informant shown to be reliable stated that defendant would deliver heroin to a particular convenience store, at a specific time, the informant identified defendant from a photograph, and at the scene, and although the informant did not describe defendant’s vehicle, there was reasonable suspicion to justify the investigatory stop, which led to seizure of drugs from the two involved defendants. State v. Cooley, 857 So. 2d 1209, 2003 La. App. LEXIS 2655 (Sept. 30, 2003), writ denied by La. 2003-3107, 869 So. 2d 818, 2004 La. LEXIS 803 (La. Mar. 12, 2004).

In the context of the distribution of heroin or certain narcotics in violation of La. Rev. Stat. Ann. § 40:966(A)(1), the penalty provision of § 40:966(A)(1) is contained in La. Rev. Stat. Ann. § 40:966(B), which provides that the sentence shall be without benefit of probation or suspension of sentence for at least five years of the sentence; however, section 40:966(B) did not provide that the sentence was restricted as to parole, and defendant’s sentence was corrected accordingly. State v. Allen, 849 So. 2d 82, 2003 La. App. LEXIS 1708 (May 28, 2003).

By not sentencing defendant to the mandatory minimum of eight years for the attempted crime of distribution of heroin under La. Rev. Stat. Ann. § 40:979(B), when defendant was sentenced to the five-year mandatory minimum for the actual crime of distribution of heroin under La. Rev. Stat. Ann. § 40:966(B)(1), the trial court effectively exercised its power to declare the mandatory minimum sentence for the attempted crime excessive, and imposition of a more stringent sentence for the attempted crime committed by defendant than for the actual crime committed by defendant would have been the imposition of an excessive sentence in violation of La. Const. art. I, § 20. State v. Allen, 849 So. 2d 82, 2003 La. App. LEXIS 1708 (May 28, 2003).

Where defendant was entitled to parole for distribution of heroin under La. Rev. Stat. Ann. § 40:966(B)(1), defendant was also entitled to parole under La. Rev. Stat. Ann. § 40:979(B) for attempted distribution of heroin to avoid a constitutionally excessive sentence; further, although the five-year minimum for defendant’s attempt conviction under § 40:979(B) was illegal, because the statutory minimum was eight years, imposition of the mandatory minimum would have resulted in a constitutionally excessive sentence because the minimum for the lesser-included attempt offense was greater than the minimum for actual distribution under La. Rev. Stat. Ann. § 40:966(B)(1). State v. Allen, 849 So. 2d 82, 2003 La. App. LEXIS 1708 (May 28, 2003).

Defendant’s conviction and life sentence for distribution of heroin were both proper where the evidence substantiated that it was more probable than not that the evidence obtained was not tampered with and was, in fact, heroin. State v. Dilosa, 849 So. 2d 657, 2003 La. App. LEXIS 1356 (May 9, 2003), writ denied by La. 2003-1601, 860 So. 2d 1153, 2003 La. LEXIS 3634 (La. Dec. 12, 2003).

Where a drug transaction between defendant and an undercover agent was videotaped and shown to the jury, a sergeant viewed the videotape and identified defendant as the individual who sold marijuana to the agent, both the sergeant and the agent positively identified defendant in court, and an expert in the field of forensic science testified that the substance in question tested positive for the presence of marijuana, the evidence was sufficient to establish that defendant sold marijuana to the agent in violation of La. Rev. Stat. Ann. § 40:966(A)(1) and defendant’s motions for new trial and for post-verdict judgment of acquittal were denied. State v. Jackson, 846 So. 2d 160, 2003 La. App. LEXIS 1213 (Apr. 29, 2003), writ of certiorari denied by La. 2003-1677, 861 So. 2d 555, 2003 La. LEXIS 3712 (La. Dec. 19, 2003).

Where undercover agent testified that (1) after the agent purchased the marijuana from defendant, the agent placed it inside an evidence bag, sealed it, marked it with a number and the date and time of the transaction, and placed it in the glove compartment of the agent’s vehicle, (2) the agent made no other purchases at the time the agent purchased marijuana from defendant, and (3) the evidence never left the agent’s possession until the agent turned the evidence over to a sergeant, there was no merit to defendant’s arguments concerning the broken chain of custody of the evidence or the lack of connection of the evidence to defendant and defendant’s conviction for distribution of marijuana was proper. State v. Jackson, 846 So. 2d 160, 2003 La. App. LEXIS 1213 (Apr. 29, 2003), writ of certiorari denied by La. 2003-1677, 861 So. 2d 555, 2003 La. LEXIS 3712 (La. Dec. 19, 2003).

After viewing the videotape and hearing the evidence, it was clear that defendant knew that the undercover agent and another individual were discussing the purchase of drugs where immediately after the other individual said that defendant had one for 50, defendant approached the window of the vehicle and an exchange of marijuana for money took place; thus, defendant’s claims regarding lack of knowledge of the drugs were without merit, the trial court did not err in denying defendant’s motion for new trial or the motion for post-verdict judgment of acquittal, and the evidence was sufficient for the jury to convict defendant of distribution of marijuana. State v. Jackson, 846 So. 2d 160, 2003 La. App. LEXIS 1213 (Apr. 29, 2003), writ of certiorari denied by La. 2003-1677, 861 So. 2d 555, 2003 La. LEXIS 3712 (La. Dec. 19, 2003).

Defendant was convicted of attempted distribution of heroin, which was classified as a narcotic drug under Schedule I; thus, defendant was to be imprisoned at hard labor for not less than eight nor more that 50 years without the benefit of parole, probation, or suspension of sentence and defendant’s sentence of 22 and a half years without the benefit of parole was proper. State v. Heredia, 847 So. 2d 17, 2003 La. App. LEXIS 1214 (Apr. 29, 2003), writ denied by La. 2003-1506, 860 So. 2d 1151, 2003 La. LEXIS 3627 (La. Dec. 12, 2003).

Defendant failed to show that the trial court’s refusal to conduct a Daubert hearing, prior to the testimony of a police expert, was error where he failed to show how the police sergeant’s qualifications were so lacking that the trial court abused its discretion in finding him an expert; the majority of his work with the New Orleans Police Department had to do with street level narcotics trafficking and that over the years, he had participated in thousands of drug related arrests. State v. Esteen, 846 So. 2d 167, 2003 La. App. LEXIS 1216 (Apr. 29, 2003), writ of certiorari denied by La. 2003-1034, 862 So. 2d 978, 2004 La. LEXIS 50 (La. Jan. 9, 2004).

Thirty-three-year sentence imposed on defendant for possession of marijuana with intent to distribute, as a habitual offender was not constitutionally excessive, where the term was considerably less than the mandatory minimum; moreover, the record showed that defendant had a more extensive criminal history than was reflected in the habitual offender bill of information, and defendant was apparently on probation at the time he was arrested for the instant offense. State v. Esteen, 846 So. 2d 167, 2003 La. App. LEXIS 1216 (Apr. 29, 2003), writ of certiorari denied by La. 2003-1034, 862 So. 2d 978, 2004 La. LEXIS 50 (La. Jan. 9, 2004).

Trial counsel was not ineffective where her decisions regarding the gathering and introduction of evidence fell within the ambit of “trial strategy”; fingerprinting and DNA testing would only have confirmed the ownership of a satchel in which drugs were found and the ownership of the satchel was not in issue. State v. Esteen, 846 So. 2d 167, 2003 La. App. LEXIS 1216 (Apr. 29, 2003), writ of certiorari denied by La. 2003-1034, 862 So. 2d 978, 2004 La. LEXIS 50 (La. Jan. 9, 2004).

Where defendant, a paraplegic with no prior felonies and no other offenses the past 11 years, was caught transporting 28 pounds of marijuana, and the initial charge of possession with intent to distribute was amended to attempted possession with intent to distribute marijuana, defendant’s five-year sentence at hard labor, with credit for time served, was not excessive. State v. Brown, 842 So. 2d 1181, 2003 La. App. LEXIS 826 (Apr. 2, 2003), writ denied by La. 2003-1224, 857 So. 2d 491, 2003 La. LEXIS 3294 (La. Nov. 7, 2003).

Sufficient evidence existed to convict defendant of distribution of marijuana as the police observed defendant with a bag in his hand that contained a clear bag, and saw defendant exchange a clear plastic bag, containing what was later confirmed to be marijuana, for money; the jury was free to conclude that the witness, who testified that the marijuana belonged to him, was not credible. State v. Bolton, 844 So. 2d 135, 2003 La. App. LEXIS 643 (Mar. 11, 2003), writ denied by La. 2003-1159, 858 So. 2d 417, 2003 La. LEXIS 3384 (La. Nov. 14, 2003).

Although a surveillance video tape was at times poor in quality and contained no sound, it generally corroborated the undercover officer’s testimony regarding the transaction. Any alleged discrepancies in the officer’s testimony were credibility factors which were considered by the jury; the appellate court declined to disturb the jury’s determination of the officer’s credibility and found the remaining evidence sufficient to prove the essential elements of distribution of marijuana beyond a reasonable doubt. State v. Green, 839 So. 2d 970, 2003 La. App. LEXIS 520 (Mar. 5, 2003), writ denied by La. 2003-0973, 857 So. 2d 517, 2003 La. LEXIS 3287 (La. Nov. 7, 2003).

Where an agent observed a second person exchange what the agent believed was money for an object with defendant, a packet of heroin was found in the second person’s hand, 17 more packets were found in the second person’s pocket, and “dosage units,” of heroin, cash, and a handgun were found in defendant’s possession, the evidence was sufficient to support defendant’s conviction for possession of heroin with the specific intent to distribute the heroin. State v. Sandoval, 841 So. 2d 977, 2003 La. App. LEXIS 474 (Feb. 25, 2003), writ of certiorari denied by La. 2003-0853, 855 So. 2d 308, 2003 La. LEXIS 2777 (La. Oct. 3, 2003).

Defendant’s conviction for intent to distribute marijuana was reversed where the state failed to provide sufficient evidence that the marijuana in defendant’s possession evidenced a specific intent to distribute. State v. Gilbert, 839 So. 2d 250, 2003 La. App. LEXIS 88 (Jan. 28, 2003).

In a juvenile proceeding, the State was unable to prove that defendant had the intent to distribute marijuana where there was no evidence that any weapons, packaging materials, currency, or drug paraphernalia was found in defendant’s possession; moreover, there was no expert testimony regarding whether the amount found was inconsistent with personal use. State ex rel. B.L., 839 So. 2d 246, 2003 La. App. LEXIS 90 (Jan. 28, 2003).

While the dangers drug trafficking pose to the welfare of children remain the same whether a political subdivision owns or merely leases a particular recreational area, any extension of La. Rev. Stat. Ann. § 40:981.3 to conduct not presently covered by the language of the statute, such as the situation where the state runs or leases the buildings or areas in question, as the legislature provided in La. Rev. Stat. Ann. § 33:4552, is a matter for the legislature and not the courts to address; thus, because the State did not prove that the city owned the land on which the community center was located, defendant’s conviction was reduced to distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:966(A)(1), defendant’s sentence was vacated, and the case was remanded to the district court for resentencing. State v. Bedford, 838 So. 2d 758, 2003 La. LEXIS 117 (Jan. 28, 2003).

Expert’s opinion that the amount of marijuana and its packaging was indicative of retail sale, not personal use, and evidence that defendant tried to destroy the marijuana when police came, sufficed to prove possession with intent to distribute marijuana in violation of La. Rev. Stat. Ann. § 40:966(A). State v. Kelly, 800 So. 2d 978, 2001 La. App. LEXIS 2201 (Oct. 17, 2001), writ denied by La. 2002-3266, 828 So. 2d 565, 2002 La. LEXIS 3191 (La. Nov. 1, 2002).

Sentence of twenty-five years at hard labor for the conviction of distribution of marijuana was less than half the maximum possible sentence under La. Rev. Stat. Ann. § 40:966B(2) and La. Rev. Stat. Ann. § 15:529.1A(1)(a) and was upheld. State v. Miller, 792 So. 2d 104, 2001 La. App. LEXIS 1841 (July 25, 2001), writ denied by La. 2001-2420, 818 So. 2d 791, 2002 La. LEXIS 2204 (La. June 21, 2002).

There was no reversible error in the trial court’s denying defendant, who was convicted of possession with intent to distribute heroin, the benefit of parole because under La. Rev. Stat. Ann. § 15:574.4(B), a defendant sentenced to life imprisonment is not eligible for parole until his life sentence is commuted to a fixed number of years. State v. Washington, 788 So. 2d 477, 2001 La. App. LEXIS 1176 (Mar. 21, 2001), writ denied by La. 2001-1096, 816 So. 2d 866, 2002 La. LEXIS 1694 (La. May 31, 2002).

Defendant sentenced for seven counts of distribution of heroin, a violation of La. Rev. Stat. Ann. § 40:966, and with one count of possession with intent to distribute heroin pursuant to La. Rev. Stat. Ann. § 40:966(B), to life imprisonment was not eligible for parole; parole eligibility could not be considered until the defendant’s life sentence was commuted to a fixed number of years under La. Rev. Stat. Ann. § 15:574.4(B). State v. Flowers, 782 So. 2d 685, 2001 La. App. LEXIS 601 (Mar. 7, 2001), writ denied by La. 2001-1175, 811 So. 2d 896, 2002 La. LEXIS 913 (La. Mar. 15, 2002).

State proved beyond a reasonable doubt pursuant to La. Rev. Stat. Ann. art. 40:966(A) that defendant possessed marijuana with the intent to distribute it where defendant exited his house carrying a grocery bag containing one pound of marijuana and three one-pound packages of marijuana were subsequently found in his house, along with small sandwich bags clearly packaged for sale that each contained one ounce of marijuana, because four pounds of marijuana was an amount too large for personal use and it was properly inferred that defendant intended to distribute the drugs. State v. Johnson, 780 So. 2d 1140, 2001 La. App. LEXIS 322 (Feb. 14, 2001), writ denied by La. 2001-0916, 807 So. 2d 854, 2002 La. LEXIS 407 (La. Feb. 1, 2002).

Evidence that marijuana was packed in small black plastic baggies commonly used in drug trafficking, along with defendant’s admission that the marijuana was for sale, supported defendant’s conviction of possession of marijuana with intent to distribute in violation of La. Rev. Stat. Ann. § 40:966(A)(1). State v. Brown, 779 So. 2d 847, 2000 La. App. LEXIS 2982 (Dec. 6, 2000).

Evidence was sufficient to sustain a conviction for possession of heroin with the intent to distribute where a detective saw defendant engage in three narcotics transactions and the next day observed him engage in a narcotics transaction with his co-defendant; defendant opened a matchbox, sorted through the box, took two tin foil packets from the box and gave them to the co-defendant, who then handed defendant currency. State v. Crowell, 773 So. 2d 871, 2000 La. App. LEXIS 2940 (Nov. 21, 2000), writ denied by La. 2001-0045, 802 So. 2d 622, 2001 La. LEXIS 3169 (La. Nov. 16, 2001), writ denied by La. 2001-0907, 826 So. 2d 1112, 2002 La. LEXIS 2901 (La. Oct. 4, 2002).

Sufficient evidence supported the habeas corpus petitioner’s conviction for distribution of heroin and possession with intent to distribute heroin, where petitioner: (1) indirectly procured the person who actually consummated the sale, (2) instructed the buyer on how to obtain the drugs, (3) was observed receiving money, and (4) had a key to an apartment containing a large quantity of heroin. Stewart v. Cain, 2000 U.S. Dist. LEXIS 22388 (Oct. 10, 2000).

Sentence of seven years at hard labor and $1,000 fine for possession of marijuana with intent to distribute, a violation of La. Rev. Stat. § 40:966(A)(1), where defendant had a very negative presentence investigation report, a lengthy record of arrests, and a poor attitude, caused no prejudice. State v. Wilkinson, 754 So. 2d 301, 2000 La. App. LEXIS 312 (Feb. 18, 2000), writ denied by La. 2000-0957, 786 So. 2d 113, 2001 La. LEXIS 744 (La. Mar. 9, 2001).

While the judge properly informed defendant of the minimum and maximum terms of imprisonment for distribution of marijuana, the judge erred in informing defendant that he was subject to a fine of up to $10,000 thousand dollars, because La. Rev. Stat. Ann. § 40:966(B)(2) provided for a fine of up to $50,000. Nevertheless, the error was harmless. State v. Villarreal, 759 So. 2d 126, 2000 La. App. LEXIS 196 (Feb. 16, 2000), writ denied by La. 2000-1175, 786 So. 2d 745, 2001 La. LEXIS 843 (La. Mar. 16, 2001).

Defendant’s convictions for distribution of crack cocaine in violation of La. Rev. Stat. Ann. § 40:967(A)(1) and for distribution of marijuana in violation of La. Rev. Stat. Ann. § 40:966(A)(1) were affirmed and his sentence under the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii) for a third felony was not unconstitutionally excessive because the evidence proved beyond a reasonable doubt that defendant distributed or delivered by physically transferring possession of marijuana or cocaine, was not entrapped, and was not an addicted drug offender. State v. Long, 744 So. 2d 143, 1999 La. App. LEXIS 2416 (Aug. 25, 1999), writ denied by La. 1999-2780, 756 So. 2d 1140, 2000 La. LEXIS 805 (La. Mar. 17, 2000), writ of certiorari denied by 531 U.S. 835, 121 S. Ct. 93, 148 L. Ed. 2d 53, 2000 U.S. LEXIS 5314, 69 U.S.L.W. 3226 (2000).

Trial court’s failure to notify defendant, upon the taking of her guilty plea, of the mandatory minimum and maximum sentence for distribution of marijuana, La. Rev. Stat. Ann. § 40:966(A), was reversible error where La. Code Crim. Proc. Ann. art. 556.1(A) specifically required the trial court to first inform defendant of the mandatory minimum and maximum penalties prior to accepting a guilty plea. State v. Lofton, 742 So. 2d 902, 1999 La. App. LEXIS 1892 (June 16, 1999).

Two ten-year sentences, running concurrently, for two counts of distribution of marijuana under La. Rev. Stat. Ann. § 40:966(A)(1) and § 40:982, were not excessive where defendant was informed of the sentencing range, in accordance with La. Code Crim. Proc. Ann. art. 894.1, and entered into a plea bargain agreeing not to appeal on grounds of excessiveness, under La. Code Crim. Proc. Ann. art. 881.2, even though the trial court failed to inform defendant of the possible enhancements, as required by La. Code Crim. Proc. Ann. art. 556.1(A)(1). State v. Butler, 734 So. 2d 680, 1999 La. App. LEXIS 195 (Feb. 3, 1999).

Although the trial court erred in not informing a defendant, before he pled guilty to possession of marijuana with intent to distribute, that the offense subject to the plea could be used to enhance penalties ensuing from any subsequent offenses, the error was not fatal to the imposition of sentence where no prejudice resulted; defendant was aware of the existence of crime enhancement as he was originally charged as a second offender but that charge was dismissed pursuant to the plea, and the record reflected that the trial court informed the defendant that a harsher sentence could result on any future conviction of a drug-related crime. State v. Veillon, 737 So. 2d 51, 1999 La. App. LEXIS 214 (Feb. 3, 1999), writ denied by La. 99-0559, 745 So. 2d 20, 1999 La. LEXIS 1893 (La. June 18, 1999).

While the State had lost the marijuana that defendant had been accused of distributing in his indictment for distribution of marijuana, La. Rev. Stat. Ann. § 40:966(A), the trial court could not quash the indictment based on loss of evidence because it would have amounted to a determination that the State, without that evidence, had insufficient evidence; such was not a proper ground upon which a motion to quash could be granted. State v. Ray, 721 So. 2d 974, 1998 La. App. LEXIS 2990 (Oct. 28, 1998).

Where the imposition of a sentence of life imprisonment was mandatory under La. Rev. Stat. Ann. art. 40:966(B)(1) due to defendant’s conviction for distribution of heroin in violation of La. Rev. Stat. Ann. art. 40:966(A), defendant was not prejudiced by the trial court’s failure to comply with a 24-hour delay required by La. Code Crim. Proc. Ann. art. 873 between the entry of the conviction and the sentencing. State v. Williams, 708 So. 2d 1086, 1998 La. App. LEXIS 96 (Jan. 27, 1998).

Evidence was sufficient to support defendant’s conviction for distribution of heroin in violation of La. Rev. Stat. Ann. § 40:966(A)(1) because the undercover agent testified that defendant sold him three bags of heroin and the bags were tested and discovered to contain 22 percent heroin, a Schedule I controlled dangerous substance. State v. Wolfe, 630 So. 2d 872, 1993 La. App. LEXIS 4004 (Dec. 30, 1993), writ of certiorari denied by La. 94-0448, 644 So. 2d 648, 1994 La. LEXIS 2498 (La. Oct. 28, 1994).

Defendant was properly convicted of heroin distribution under La. Rev. Stat. Ann. § 40:966(A)(1) and sentenced to life imprisonment under La. Rev. Stat. Ann. § 40:966(B)(1), where defendant sold 1.28 grams of heroin to an undercover officer. State v. Wright, 618 So. 2d 540, 1993 La. App. LEXIS 1626 (Apr. 28, 1993), writ of certiorari denied by 623 So. 2d 1334, 1993 La. LEXIS 2542 (La. 1993).

Evidence was supposed to support conviction for possession with intent to distribute where defendant admitted to owning 271 pounds of marijuana and had packaged in a manner consistent with drug trafficking. State v. Lowery, 609 So. 2d 1125, 1992 La. App. LEXIS 3727 (Dec. 2, 1992), writ of certiorari denied by 617 So. 2d 905, 1993 La. LEXIS 1602 (La. 1993), writ of certiorari denied by 617 So. 2d 905, 1993 La. LEXIS 1603 (La. 1993).

La. Rev. Stat. Ann. §§ 40:966(A) and 40:967(A), respectively, prohibit the knowing or intentional possession with intent to distribute marijuana or cocaine; possession of illegal drugs can be in the form of actual possession wherein the contraband is found on the defendant’s person or constructive possession if the circumstances show that the contraband is subject to his dominion and control. State v. Williams, 608 So. 2d 266, 1992 La. App. LEXIS 3350 (Nov. 4, 1992).

Given that an accused was the only person in a truck where boxes of marijuana were found, the evidence was sufficient for his conviction for possession with intent to distribute marijuana, La. Rev. Stat. Ann. § 40:966. State v. Rose, 607 So. 2d 974, 1992 La. App. LEXIS 3229 (Oct. 29, 1992), writ of certiorari denied by 612 So. 2d 97, 1993 La. LEXIS 885 (La. 1993).

Sentence of three years at hard labor with a recommendation for an intensive incarceration program for attempted distribution of marijuana was not an abuse of discretion even though defendant was a first felony offender. State v. Crooks, 580 So. 2d 563, 1991 La. App. LEXIS 1300 (May 22, 1991), writ of certiorari denied by 584 So. 2d 1170, 1991 La. LEXIS 2469 (La. 1991).

Even though defendant was not advised of his right to remain silent before he admitted to being a habitual offender, which was itself reversible error, the evidence was nevertheless sufficient to convict him on the charge of possession of marijuana with intent to distribute, a violation of La. Rev. Stat. Ann. § 40:966(A)(1), as the circumstances of the transaction showed that he knowingly possessed the marijuana with the specific intent to distribute it. State v. Moffett, 572 So. 2d 705, 1990 La. App. LEXIS 3025 (Dec. 20, 1990).

Evidence was sufficient to support a conviction for distribution under La. Rev. Stat. Ann. § 40:966 where undercover officers observed defendant exchange an object for money and recovered the drugs from the purchaser. State v. Ballom, 553 So. 2d 909, 1989 La. App. LEXIS 2176 (Nov. 16, 1989), writ of certiorari denied by 559 So. 2d 137, 1990 La. LEXIS 515 (La. 1990).

Evidence was insufficient to prove beyond a reasonable doubt that defendant intended to distribute marijuana where the State did not prove that he had ever distributed or attempted to distribute in the past, where the quantity of marijuana, either by weight or number of joints, was not a sufficient amount to create a presumption of intent to distribute, and where defendant possessed no paraphernalia evidencing an intent to distribute; however, the verdict of guilty to the greater offense of possession with intent to distribute explicitly reflected the finding that defendant possessed marijuana and therefore, it was not necessary to discharge defendant under La. Code Crim. Proc. Ann. art. 821(E). State v. Green, 524 So. 2d 927, 1988 La. App. LEXIS 1032 (May 4, 1988), writ of certiorari denied by 532 So. 2d 129, 1988 La. LEXIS 2076 (La. 1988).

Because, by pleading guilty to possession of marijuana with intent to distribute, La. Rev. Stat. Ann. § 40:966(A)(1), which was not responsive to possession of marijuana in excess of 100 pounds but less than 2,000 pounds, La. Rev. Stat. Ann. § 40:966(E)(1), the crime with which he was charged, he was convicted of a crime of which he was not informed in violation of his rights under La. Const. art. I, § 13, and a trial court erred in denying the defendant’s application for post-conviction relief, La. Code Crim. Proc. Ann. art. 930.3(1). State v. Gooden, 523 So. 2d 283, 1988 La. App. LEXIS 408 (Mar. 30, 1988), writ of certiorari denied by 530 So. 2d 570, 1988 La. LEXIS 1637 (La. 1988).

Although defendant’s confession that marijuana found in his sister’s book satchel belonged to him was sufficient to support a possession conviction, the State failed to show that he distributed or intended to distribute the marijuana when it did not show that the small amount he possessed was inconsistent with personal use or that he had paraphernalia showing an intent to distribute. State v. Green, 508 So. 2d 602, 1987 La. App. LEXIS 9702 (June 10, 1987).

Sentencing judge properly applied the sentencing guidelines in imposing a seven-year sentence on defendant for possession of marijuana with intent to distribute; although defendant was technically a first offender, the sentencing judge found that he was actually an experienced criminal who finally got caught. State v. Slaid, 508 So. 2d 597, 1987 La. App. LEXIS 9727 (June 10, 1987), writ of certiorari denied by 513 So. 2d 819, 1987 La. LEXIS 10304 (La. 1987).

Where defendant was convicted of distribution of marijuana under La. Rev. Stat. Ann. § 40:966(A)(1) and was assessed to have been an habitual offender, the appellate court did not evaluate the credibility of witnesses to overturn the trial court’s factual determinations absent manifest error as per La. Const. art. V, § 5(C), and the admission of marijuana as the subject of a drug buy was proper and relevant under former La. Rev. Stat. Ann. § 15:441 (now La. Code Evid. Ann. art. 401). State v. White, 508 So. 2d 982, 1987 La. App. LEXIS 9715 (June 9, 1987), writ of certiorari denied by 512 So. 2d 1184, 1987 La. LEXIS 10092 (La. 1987).

Defendant’s sentence to three years of hard labor was reduced on appeal to two years of hard labor because the trial judge failed to consider mitigating circumstances such as defendant’s improved behavior and lifestyle, which compelled a lesser sentence for his conviction for distribution of marijuana in violation of La. Rev. Stat. Ann. § 40:966A(1). State v. Brazell, 499 So. 2d 177, 1986 La. App. LEXIS 8028 (Oct. 29, 1986), writ denied by 501 So. 2d 206, 1987 La. LEXIS 8421 (La. 1987).

Imposition of concurrent sentences of five years of imprisonment upon defendant’s conviction for two counts of possession of a controlled substance with intent to distribute in violation of La. Rev. Stat. Ann. § 40:966(A)(1), was not excessive where defendant had a prior conviction for possession of marijuana, had performed poorly as a probationer, and had pleaded guilty to only two of five charges. State v. Ortiz, 495 So. 2d 392, 1986 La. App. LEXIS 7764 (Oct. 8, 1986).

Possession by a defendant of a large quantity of marijuana, 4.4 ounces, and the fact that it was packaged for resale, were sufficient facts to support a conclusion that he intended to distribute the drug and that it was not for personal use. State v. Harper, 490 So. 2d 607, 1986 La. App. LEXIS 7233 (June 11, 1986).

Sentence of 10 years at hard labor without benefit of parole, probation, or suspension of sentence imposed after defendant’s conviction for distribution of heroin, a violation of La. Rev. Stat. Ann. § 40:966, was illegal because it prohibited parole. State v. Manning, 490 So. 2d 484, 1986 La. App. LEXIS 7169 (June 5, 1986).

Defendant’s three-year sentence for her crime, possession of marijuana with intent to distribute in violation of La. Rev. Stat. Ann. § 40:966(A)(1), was proper due to the seriousness of the crime, despite mitigating circumstances, because the judge properly individualized the sentence to the crime as required by La. Code Crim. Proc. Ann. art. 894.1. State v. Wilkinson, 483 So. 2d 245, 1986 La. App. LEXIS 6039 (Feb. 5, 1986), writ of certiorari denied by 488 So. 2d 198, 1986 La. LEXIS 6331 (La. 1986).

Defendant’s conviction for possession of marijuana with intent to distribute in violation of La. Rev. Stat. Ann. § 40:966 was upheld because the officer observed him exchange two handrolled cigarettes for currency and found a large number of handrolled cigarettes and loose vegetative matter. State v. Ratliff, 482 So. 2d 113, 1986 La. App. LEXIS 5908 (Jan. 15, 1986).

Although a sentence imposed for simple possession of marijuana, was the maximum allowed for a first conviction under La. Rev. Stat. Ann. § 40:966(D), by plea bargaining, defendant obtained a significant reduction in the sentence he could have received, so the trial judge did not abuse his discretion and the sentence was not excessive in violation of La. Const. 1974, art. I, § 20. State v. Vinson, 482 So. 2d 48, 1986 La. App. LEXIS 5937 (Jan. 13, 1986).

Credible testimony by an undercover state police officer as to a defendant’s purchase of marijuana was ample evidence upon which to support a jury’s finding that the prosecution had proven the defendant had distributed a controlled dangerous substance classified in schedule I, marijuana. State v. Jackson, 480 So. 2d 937, 1985 La. App. LEXIS 10468 (Dec. 4, 1985), writ of certiorari denied by 484 So. 2d 668, 1986 La. LEXIS 5988 (La. 1986).

In a prosecution of defendant for distribution of marijuana, defendant’s affirmative defense of entrapment failed, where the evidence showed beyond a reasonable doubt that police officers merely furnished the opportunity for defendant to distribute marijuana, as defined in La. Rev. Stat. Ann. § 40:961(9) and (13). State v. Augustus, 479 So. 2d 590, 1985 La. App. LEXIS 10302 (Nov. 19, 1985).

Sufficient evidence was presented to support a distribution of marijuana conviction where a narcotics investigator testified that he purchased marijuana from the convict and where the substance purchased was proven to have been marijuana. State v. Minnifield, 475 So. 2d 108, 1985 La. App. LEXIS 8717 (Aug. 21, 1985).

Defendant’s sentence to five years at hard labor for attempted distribution of marijuana in violation of La. Rev. Stat. Ann. §§ 40:966(B)(2) and 14:27 was not excessive in light of lenient disposition of his other drug-related offenses. State v. King, 471 So. 2d 1181, 1985 La. App. LEXIS 9011 (June 26, 1985).

Six years at hard labor for a conviction for distribution of marijuana was not excessive where the trial court found that defendant was a second-felony offender and that there was an undue risk that during a period of suspended sentence or probation defendant would commit another crime and that the defendant was in need of correctional treatment or a custodial environment that could best be provided by defendant’s commitment to an institution. State v. Cook, 460 So. 2d 1075, 1984 La. App. LEXIS 10062 (Dec. 5, 1984), writ of certiorari denied by 466 So. 2d 465, 1985 La. LEXIS 8416 (La. 1985), writ of certiorari denied by 466 So. 2d 466, 1985 La. LEXIS 8417 (La. 1985).

Mandatory penalty under La. Rev. Stat. Ann. § 40:966(B)(1) for heroin distribution of life imprisonment at hard labor without benefit of probation or suspension of sentence, is not cruel, unusual, or excessive, and is not disproportionate to the crime involved. State v. Shields, 454 So. 2d 405, 1984 La. App. LEXIS 9342 (July 31, 1984).

Trial court did not err in sentencing defendant to five years at hard labor for each count of distribution of marijuana in violation of La. Rev. Stat. Ann. § 40:966; the trial judge followed the sentencing guidelines found in La. Code Crim. Proc. Ann. art. 894.1, the sentences could have been imposed consecutively pursuant to La. Code Crim. Proc. Ann. art. 883, and defendant’s sentence was only one-fourth of the maximum sentence as provided by La. Rev. Stat. Ann. Code § 40:966(B). State v. Downing, 451 So. 2d 1221, 1984 La. App. LEXIS 8954 (June 6, 1984).

Defendant’s conviction for possession of marijuana with the intent to sell was affirmed, but his sentence was vacated; three years confinement was excessive for a first offender involved in the possession or sale of a small quantity of marijuana. State v. Stroud, 438 So. 2d 1172, 1983 La. App. LEXIS 9309 (Oct. 12, 1983).

La. Rev. Stat. Ann. § 40:966 was not unconstitutionally vague although it had no guidelines to ascertain when defendant was guilty of simple possession or when defendant was guilty of possession with intent to distribute, where defendant knew whether she possessed 50 pounds of marijuana for her own use or whether she intended to distribute it, where the nature of defendant’s intent was a question of fact which the State had to prove, and where specific intent had long been a part of the criminal law. State v. Kibodeaux, 435 So. 2d 1128, 1983 La. App. LEXIS 8811 (June 28, 1983).

La. Rev. Stat. Ann. § 40:966 was not unconstitutional although it gave the district attorney discretion to charge defendant either with simple possession of 50 pounds of marijuana or possession with intent to distribute, where La. Rev. Stat. Ann. § 14:4(2) expressly gave the district attorney such discretion, and where La. Code Crim. Proc. Ann. art. 61 and La. Const. art. V, § 26(B) gave the district attorney broad discretion in both the institution and the handling of criminal prosecution. State v. Kibodeaux, 435 So. 2d 1128, 1983 La. App. LEXIS 8811 (June 28, 1983).

Defendant was properly sentenced to the maximum term of 10 years at hard labor plus a fine of $1,000 for each of his two convictions for marijuana distribution and to 6 months in jail plus a $500 fine for his conviction for possession of marijuana, and the possession sentence was properly consecutive to the concurrent distribution sentences, where defendant sold marijuana while on bail awaiting trial for distributing marijuana, and where defendant’s actions indicated that he was in the business of selling a controlled substance although he had no prior convictions. State v. Jacobs, 383 So. 2d 342, 1980 La. LEXIS 7499 (Apr. 7, 1980).

Defendant’s sentence of life imprisonment without benefit of probation, parole, or suspension of sentence for 20 years for heroin distribution illegally disregarded available sentencing alternatives and exceeded the limits of La. Rev. Stat. Ann. § 40:966(B); 1977 La. Acts 631 was not enacted to remove suspension of sentence and probation as alternatives until after defendant’s crime was committed. State v. Bartholomew, 377 So. 2d 1233, 1979 La. LEXIS 7618 (Dec. 19, 1979).

Where a trial judge mistakenly thought that he was expressly prohibited from suspending mandatory life sentences for distribution of heroin under La. Rev. Stat. Ann. § 40:966(B)(1), 1973 La. Acts 207, but § 40:966 did not at that time expressly prohibit suspending the sentence, the trial court could not change the sentence after defendants filed their appeal under La. Code Crim. Proc. Ann. art. 882 because it was not an illegal sentence. State v. Battaglia, 377 So. 2d 264, 1979 La. LEXIS 7184 (Nov. 1, 1979).

In sentencing defendant for distribution of heroin, the trial court erred in imposing a life sentence mandated by La. Rev. Stat. Ann. § 40:966(B), because it was required to consider, in accordance with the procedures and guidelines in La. Code Crim. Proc. Ann. art. 894.1, the option of suspension with probation that was available under La. Code Crim. Proc. Ann. art. 893 at the time the offense was committed. State v. Hopkins, 367 So. 2d 346, 1979 La. LEXIS 7294 (Jan. 29, 1979).

Mandatory sentence of life imprisonment imposed upon defendant under a prior version of La. Rev. Stat. Ann. § 40:966 for a conviction for distribution of heroin, his first offense, did not constitute cruel and unusual punishment. State v. Mallery, 364 So. 2d 1283, 1978 La. LEXIS 5474 (Nov. 13, 1978), writ of certiorari denied by 442 U.S. 940, 99 S. Ct. 2881, 61 L. Ed. 2d 310, 1979 U.S. LEXIS 2162 (1979).

Connection between two charges of distribution of heroin was that they constituted parts of a common scheme or plan on defendant’s behalf to sell to a single undercover officer four bundles of heroin at a set price, and the offenses were triable by the same mode of trial as each instance of the conduct provoked the same penalty; consequently, the charges were properly joined in a single indictment. State v. Labostrie, 358 So. 2d 1243, 1978 La. LEXIS 7603 (May 22, 1978).

Evidence adduced by the State to establish defendant’s participation in the two counts of distribution of heroin charged consisted primarily of the testimony of an undercover officer and members of the surveillance team that witnessed the acts of distribution; their testimony was presented in a clear and concise manner; moreover, because the charges were for a violation of the same statute, La. Rev. Stat. Ann. § 40:966, there should have been no confusion in the application of the law to the offenses; given these circumstances, the appellate court found that the noncomplex nature of the evidence and the singularity of the applicable law rendered the case appropriate for a single trial on both charges. State v. Labostrie, 358 So. 2d 1243, 1978 La. LEXIS 7603 (May 22, 1978).

Defendant’s convictions on two counts of distribution of heroin in violation of La. Rev. Stat. Ann. § 40:966 were improper when the trial court admitted inadmissible evidence of extraneous offenses during defendant’s trial, in violation of former La. Rev. Stat. Ann. § 15:445 (now La. Code Evid. Ann. art. 404). State v. Williams, 352 So. 2d 1295, 1977 La. LEXIS 6789 (Dec. 19, 1977).

In a trial for possession of heroin with the intent to distribute, the trial court did not err in failing to sustain defendants’ objections to the testimony of a police officer concerning the packaging, preparation, and distribution of heroin; testimony demonstrating the form and quantity of heroin usually associated with wholesale and street level distribution of the substance was highly relevant to support an inference that the heroin seized was intended for distribution rather then for personal use. State v. Marks, 337 So. 2d 1177, 1976 La. LEXIS 5262 (Oct. 6, 1976).

Sentence of nine years imprisonment and a fine of $2,500 did not constitute cruel and unusual punishment for a first time offender of La. Rev. Stat. Ann. § 40:966 considering that defendant was a hospital security guard, that he sold marijuana at the hospital, and that the sentence was within the limits set by § 40:966. State v. Mayes, 325 So. 2d 591, 1976 La. LEXIS 5153 (Jan. 19, 1976).

Defendant’s mere possession of 21 marijuana cigarettes and a small plastic bag containing seeds and stems was not “some evidence” of possession of marijuana with intent to distribute pursuant to La. Rev. Stat. Ann. § 40:966(a) and defendant’s motion for a directed verdict should have been granted. State v. House, 325 So. 2d 222, 1975 La. LEXIS 4198 (Dec. 8, 1975).

Trial court erred in not granting defendant’s motion for acquittal as the State failed to prove intent to distribute marijuana, and evidence of possession of 15 marijuana cigarettes, without other evidence, did not, as a matter of law, constitute evidence of possession of marijuana with intent to distribute. State v. Willis, 325 So. 2d 227, 1975 La. LEXIS 4199 (Dec. 8, 1975).

Where the basis of the charge against a defendant for manufacture of an illegal substance was that he was boiling marijuana in order to extract its essence, enabling its conversion into hashish, such conduct fell under the proscription against production or processing by extraction from substances of natural origin in violation of La. Rev. Stat. Ann. § 40:961(19), which gave notice that such conduct was criminal, thus punishable under the law. State v. King, 322 So. 2d 205, 1975 La. LEXIS 4161 (Nov. 3, 1975).

Mandatory life sentence that was imposed against defendant who was convicted of distribution of heroin was not excessive nor cruel and unusual punishment even though it was imposed without consideration of any mitigating circumstances. State v. Whitehurst, 319 So. 2d 907, 1975 La. LEXIS 4616 (Oct. 1, 1975).

La. Rev. Stat. Ann. § 40:966, which imposed a mandatory life sentence for the distribution of heroin, did not amount to cruel and unusual punishment and was constitutionally valid. State v. Stetson, 317 So. 2d 172, 1975 La. LEXIS 4401 (July 25, 1975).

In charging defendant with distribution of heroin, a violation of La. Rev. Stat. Ann. § 40:966, La. Const. 1921, art. I, § 10 (now La. Const. art. I, § 13) did not require that the bill allege the name of the person buying or receiving the drugs. State v. Martin, 310 So. 2d 544, 1975 La. LEXIS 3531 (Mar. 31, 1975).

Where defendant was convicted of distribution of lysergic acid diethylamide, commonly known as “LSD,” his conviction was proper; the location where the offense occurred was clarified at trial, and 25 analyzed tablets represented the 200 seized. State v. Molbert, 302 So. 2d 276, 1974 La. LEXIS 3866 (Oct. 28, 1974).

1973 La. Acts 207 did not amend and reenact La. Rev. Stat. Ann. § 40:966 B(2), but rather left it unaffected in the Uniform Controlled Dangerous Substances Law. State v. St. Romain, 292 So. 2d 531, 1974 La. LEXIS 3397 (Mar. 18, 1974).

An indictment for controlling, transporting, and attempting to conceal marijuana was not fatally defective because the indictment was based on, and followed the wording of, former La. Rev. Stat. Ann. § 40:962 (now La. Rev. Stat. Ann. § 40:966 et seq.) State v. Richard, 245 LA. 465, 158 So. 2d 828, 1963 La. LEXIS 2691 (Dec. 16, 1963), overruled in part by State v. Jackson, 308 So. 2d 265, 1975 La. LEXIS 3787 (La. 1975).

••• Drug Paraphernalia

•••• General Overview. — Because, by pleading guilty to possession of marijuana with intent to distribute, La. Rev. Stat. Ann. § 40:966(A)(1), which was not responsive to possession of marijuana in excess of 100 pounds but less than 2,000 pounds, La. Rev. Stat. Ann. § 40:966(E)(1), the crime with which he was charged, he was convicted of a crime of which he was not informed in violation of his rights under La. Const. art. I, § 13, and a trial court erred in denying the defendant’s application for post-conviction relief, La. Code Crim. Proc. Ann. art. 930.3(1). State v. Gooden, 523 So. 2d 283, 1988 La. App. LEXIS 408 (Mar. 30, 1988), writ of certiorari denied by 530 So. 2d 570, 1988 La. LEXIS 1637 (La. 1988).

••• Manufacture

•••• General Overview. — Defendant’s conviction for production of marijuana in violation of La. Rev. Stat. Ann. § 40:966 was upheld even though the state troopers seized the marijuana without a warrant; there was no expectation of privacy where the marijuana could be seen from defendant’s driveway. State v. Paulson, 740 So. 2d 698, 1999 La. App. LEXIS 1652 (May 18, 1999).

Defendant’s sentence under La. Rev. Stat. Ann. § 40:966B(2) for production of marijuana, which carried a term of imprisonment at hard labor for not less than five years nor more than 30 years and a fine of not more than $50,000, was affirmed because a trial court did not fail to adequately comply with the sentencing requirements of La. Code Crim. Proc. Ann. art. 894.1 and there was nothing to show that imposition of the minimum sentence was excessive. State v. Taylor, 714 So. 2d 143, 1998 La. App. LEXIS 1182 (May 13, 1998).

Where two defendants were convicted of production of marijuana under the same circumstances but where defendant one was sentenced to 8 years’ imprisonment and defendant two was sentenced to 3 years’ imprisonment, the court vacated the 8-year sentence imposed upon defendant one; nothing in the record justified the great difference in the sentences imposed, neither defendant had a criminal record, and the health problems experienced by defendant one militated against a long prison sentence. State v. Young, 532 So. 2d 301, 1988 La. App. LEXIS 2024 (Oct. 5, 1988), writ of certiorari denied by 538 So. 2d 588, 1989 La. LEXIS 489 (La. 1989), writ of certiorari denied by 538 So. 2d 589, 1989 La. LEXIS 441 (La. 1989).

Sentence of five years imposed on defendant for cultivation of marijuana, in violation of La. Rev. Stat. Ann. § 40:966(A), which was one half the maximum sentence, was not excessive. State v. Johnson, 445 So. 2d 61, 1984 La. App. LEXIS 7891 (Jan. 16, 1984), writ of certiorari denied by 448 So. 2d 116, 1984 La. LEXIS 8752 (La. 1984).

Where the basis of the charge against a defendant for manufacture of an illegal substance was that he was boiling marijuana in order to extract its essence, enabling its conversion into hashish, such conduct fell under the proscription against production or processing by extraction from substances of natural origin in violation of La. Rev. Stat. Ann. § 40:961(19), which gave notice that such conduct was criminal, thus punishable under the law. State v. King, 322 So. 2d 205, 1975 La. LEXIS 4161 (Nov. 3, 1975).

••• Possession

•••• General Overview. — Evidence was sufficient to convict defendant of possession of marijuana with intent to distribute because (1) both a sergeant and a lieutenant testified that he admitted to knowledge of the marijuana’s location; (2) the lieutenant testified that none of the other occupants of the house took responsibility for the marijuana; (3) although he argued that he did not make any admission to the officers, it was apparent that the jury found the officers’ testimony more credible; (4) regardless of whether he was still living at the address at the time of the offense, he clearly had access to the area where the marijuana was found as he had an intimate relationship with the primary resident; (5) he was inside the house shortly before the search warrant was executed; and (6) he had a history of drug offenses. State v. Brown, 902 So. 2d 542, 2005 La. App. LEXIS 1070 (Apr. 26, 2005), writ denied by La. 2005-1637, 922 So. 2d 1173, 2006 La. LEXIS 468 (La. Feb. 3, 2006).

Maximum five-year sentence for second offense possession of marijuana was not excessive where defendant committed the instant offense within three months of being convicted of possession with intent to distribute marijuana and while still on probation for that offense. State v. Brown, 880 So. 2d 899, 2004 La. App. LEXIS 1869 (July 27, 2004).

Sufficient evidence existed to convict defendant of attempted possession of phencyclidine (PCP), which was a controlled substance under La. Rev. Stat. Ann. § 40:966 as there was uncontroverted evidence that the drugs were thrown from the passenger side of the vehicle and that defendant was seated on that side of the car. State v. Hill, 877 So. 2d 173, 2004 La. App. LEXIS 1587 (June 23, 2004).

In a criminal prosecution for possession of marijuana with intent to distribute, defendants were not entitled to suppress 60 pounds marijuana hidden behind the rear bumper on their vehicle; the marijuana was discovered during a traffic stop, after police were given consent to conduct a search of the vehicle. State v. Strange, 876 So. 2d 39, 2004 La. LEXIS 1668 (May 14, 2004), remanded by La. App. 06-497, 940 So. 2d 819, 2006 La. App. LEXIS 2197 (La.App. 3 Cir. Sept. 27, 2006).

Where defendant pled guilty to possession of cocaine and was sentenced to the maximum prison sentence of five years, that sentence was not excessive; the trial court reviewed a PSI report and considered the facts of the case, defendant was a second felony offender and he had a history of violent behavior and the court determined that a lesser sentence would deprecate the seriousness of the offense and that there was a likelihood of continued criminal conduct if defendant were granted probation. State v. Jenkins, 874 So. 2d 368, 2004 La. App. LEXIS 1172 (May 12, 2004).

Sufficient evidence existed to support a conviction for possession of marijuana, where (1) the evidence showed that police had received a complaint about drug activity at defendant’s residence, (2) a person fitting defendant’s description had sold drugs to an undercover agent from the residence, (3) marijuana was found on defendant’s bed during the execution of a search warrant, and (4) defendant lived at the residence; the facts showed that defendant exercised sufficient dominion and control over the drugs to amount to constructive possession, despite a girlfriend’s testimony regarding the ownership of the drugs. State v. Lathers, 868 So. 2d 881, 2004 La. App. LEXIS 318 (Feb. 23, 2004).

Defendant’s conviction for possession with the intent to distribute marijuana within 1,000 feet of Kenner Drug Free Zone # 11 was proper where the facts supported the inference that defendant had specific intent to distribute the marijuana under La. Rev. Stat. Ann. §§ 40:966(A) and 14:10. State v. Washington, 866 So. 2d 973, 2004 La. App. LEXIS 58 (Jan. 27, 2004).

Evidence was sufficient to support defendant’s conviction for possession of marijuana with intent to distribute where the box of marijuana that was found in the cab area of defendant’s truck during a safety inspection of his tractor-trailer rig was in an open area that was within defendant’s dominion and control, and the prosecution was not required to show actual possession in order to convict where the State only had to show that defendant exercised dominion and control over the illegal substance. State v. Cash, 861 So. 2d 851, 2003 La. App. LEXIS 3435 (Dec. 11, 2003), writ denied by La. 2004-0027, 872 So. 2d 472, 2004 La. LEXIS 1525 (La. Apr. 30, 2004), writ denied by La. 2004-0232, 872 So. 2d 1080, 2004 La. LEXIS 1627 (La. May 7, 2004).

Trial court did not err in admitting evidence that police in another state arrested defendant on suspicion of possession of marijuana because defendant contested the possession element of the crime at issue, possession of marijuana with intent to distribute, the evidence regarding the earlier arrest had clear relevance in showing “knowledge” of marijuana and how it might be packed and shipped, as well as absence of mistake or accident in transporting the marijuana. State v. Cash, 861 So. 2d 851, 2003 La. App. LEXIS 3435 (Dec. 11, 2003), writ denied by La. 2004-0027, 872 So. 2d 472, 2004 La. LEXIS 1525 (La. Apr. 30, 2004), writ denied by La. 2004-0232, 872 So. 2d 1080, 2004 La. LEXIS 1627 (La. May 7, 2004).

In the court’s review for errors patent under La. Code Crim. Proc. Ann. art. 920, the trial court failed to impose the mandatory fine of not more than $50,000 under La. Rev. Stat. Ann. § 40:966(B)(2); while the court was permitted to correct the illegally lenient sentence pursuant to La. Rev. Stat. Ann. § 15.301.1(A) and La. Code Crim. Proc. Ann. art. 882, because the language in Art. 882 was permissive, the court refused to correct the sentence. State v. Brown, 861 So. 2d 644, 2003 La. App. LEXIS 3143 (Nov. 12, 2003), writ of certiorari denied by La. 2003-3407, 869 So. 2d 875, 2004 La. LEXIS 1158 (La. Apr. 2, 2004), writ denied by La. 2004-0049, 869 So. 2d 877, 2004 La. LEXIS 1065 (La. Apr. 2, 2004).

Trial court’s sentence of 30 years for defendant’s conviction of possession with intent to distribute marijuana in violation of La. Rev. Stat. Ann. § 40:966(A) was not constitutionally excessive in violation of La. Const. art. I, § 20 where (1) under La. Rev. Stat. Ann. § 40:966(B)(2) and La. Code Crim. Proc. Ann. art. 881.4(D), the sentence was permissible, (2) an amendment to § 40:966(B)(2) had only prospective effect, and (3) the trial court properly considered the guidelines of La. Code Crim. Proc. Ann. art. 894.1. State v. Brown, 861 So. 2d 644, 2003 La. App. LEXIS 3143 (Nov. 12, 2003), writ of certiorari denied by La. 2003-3407, 869 So. 2d 875, 2004 La. LEXIS 1158 (La. Apr. 2, 2004), writ denied by La. 2004-0049, 869 So. 2d 877, 2004 La. LEXIS 1065 (La. Apr. 2, 2004).

The evidence seized from the residence was the fruit of an illegal stop and tainted consent; the informant’s tip was not specific and predictive enough to have provided reasonable suspicion for an investigatory stop of a female and thus, the evidence seized from the residence was the fruit of the illegal stop and tainted consent. State v. Tovar, 860 So. 2d 51, 2003 La. App. LEXIS 2846 (Oct. 15, 2003).

Trial court erred in finding there was no basis for the seizure and arrest of defendant where although he did not sell drugs to a confidential informant he was present while the sales were occurring and the police officer was entitled to seize a foil package sticking out of defendant’s waistband during the valid investigatory stop. State v. Dowell, 857 So. 2d 1098, 2003 La. App. LEXIS 2799 (Sept. 24, 2003).

Trial court had not erred in finding that the State had failed in its burden of proving that there was probable cause to believe that defendant was in constructive possession of drugs where the sole basis for his arrest was the discovery of two pieces of mail inside the apartment in which drug sales had taken place which had his name on them, no one saw defendant entering the apartment nor did he have keys to it. The police were not given any information that defendant was involved in the drug trafficking occurring from the apartment and the State produced no evidence to show that defendant had a lessee’s interest in the apartment. State v. Dowell, 857 So. 2d 1098, 2003 La. App. LEXIS 2799 (Sept. 24, 2003).

Trial court erred in suppressing drug evidence seized from defendant where he had made a sale of drugs to a confidential informant, who had already provided the police with the tip that a man with the same name as defendant was selling drugs from the targeted location; the police officers had probable cause to arrest defendant and lawfully conducted a search incidental to that arrest. State v. Dowell, 857 So. 2d 1098, 2003 La. App. LEXIS 2799 (Sept. 24, 2003).

Evidence was sufficient to support defendant’s conviction for attempted possession of heroin where officers saw him on a street acting nervous, witnessed him drop a jar, and retrieved the jar, which was found to contain eight foils of heroin. State v. Williams, 853 So. 2d 49, 2003 La. App. LEXIS 2170 (July 16, 2003).

Evidence was sufficient to show defendant lived at house where drugs and gun were found where the testimony of the defense witnesses regarding defendant’s nonresident status for the house was contradicted by the presence of numerous personal effects suggesting defendant’s residency in the home; additionally, a police officer’s testimony revealed that his search of the residence was prompted by information from a confidential informant who identified defendant’s dealings with PCP and marijuana and his possession of the.380 handgun. State v. Anderson, 842 So. 2d 1222, 2003 La. App. LEXIS 1040 (Apr. 9, 2003).

Crime of possession with intent to distribute a Schedule I drug requires proof that the defendant knowingly and intentionally possessed the drug and that he did so with the specific intent to distribute it. State v. Anderson, 842 So. 2d 1222, 2003 La. App. LEXIS 1040 (Apr. 9, 2003).

Regarding the element of possession of a controlled dangerous substance, the state need not prove the defendant was in physical possession of the narcotics found since constructive possession is sufficient to support a conviction, guilty knowledge is an essential element of the crime of possession of contraband, and such knowledge can be inferred from the circumstances; a determination of possession sufficient to convict depends on the peculiar facts of each case, and such factors to be considered include: (1) his knowledge that the drugs were in the area, (2) his relationship with the person found to be in actual possession, (3) his access to the area where the drugs were found, (4) evidence of recent drug use, and (5) his physical proximity to the drugs, as a subject can have constructive possession if he wilfully and knowingly shares the right to control the drugs with a companion. State v. Anderson, 842 So. 2d 1222, 2003 La. App. LEXIS 1040 (Apr. 9, 2003).

When the specific intent to distribute a controlled dangerous substance is based on circumstantial evidence, the state must prove the amount of the substance, and/or that the manner in which the substance was carried was inconsistent with personal use, and intent to distribute illegal drugs may be established by proving circumstances surrounding the defendant’s possession which give rise to reasonable inferences of intent to distribute. State v. Anderson, 842 So. 2d 1222, 2003 La. App. LEXIS 1040 (Apr. 9, 2003).

When the specific intent to distribute a controlled dangerous substance is based on circumstantial evidence, factors useful in determining whether the state’s circumstantial evidence is sufficient to prove intent to distribute include: (1) whether the defendant ever distributed or attempted to distribute illegal drugs; (2) whether the drug was in a form usually associated with distribution; (3) whether the amount was such to create a presumption of intent to distribute; (4) expert or other testimony that the amount found in the defendant’s actual or constructive possession was inconsistent with personal use; and (5) the presence of other paraphernalia evidencing intent to distribute. State v. Anderson, 842 So. 2d 1222, 2003 La. App. LEXIS 1040 (Apr. 9, 2003).

Unlawful possession of cocaine is a general intent crime, pursuant to La. Rev. Stat. Ann. §§ 40:966(C) and 14:11; it is entirely reasonable for a jury to conclude that by a defendant’s possession of an obviously used pipe that defendant must have realized that he was also possessing the residue contained in that pipe and, therefore, possessing the cocaine. State v. Sylvia, 845 So. 2d 358, 2003 La. LEXIS 1074 (Apr. 9, 2003).

Where police officers’ reasonable suspicion to stop defendant ripened into probable cause when he furtively threw an object into his car as the officers approached, a warrantless car search was permissible under the automobile exception. State v. Thompson, 842 So. 2d 330, 2003 La. LEXIS 1090 (Apr. 9, 2003).

Evidence was insufficient to convict defendants of possession of heroin with intent to distribute where (1) the state introduced no evidence that defendants had ever distributed or attempted to distribute drugs in the past and there was no evidence of prior drug deals out of the apartment, (2) the quantity of heroin did not rise to an inference of distribution, (3) an expert did not testify that the amount of heroin was inconsistent with personal use, (4) the mere presence of packaging consistent with distribution was not dispositive where such preparation could be viewed as consistent with personal use, and (5) no other evidence, such as a large sum of cash or weapons, was found that where an intent to distribute could be inferred; however, the evidence did support a conviction for the lesser and included offense of possession of heroin and the appellate court vacated defendants’ convictions for possession of heroin with intent to distribute and entered a judgment of guilty of the lesser and included offense of possession of heroin. State v. Francois, 844 So. 2d 1042, 2003 La. App. LEXIS 1105 (Apr. 9, 2003), reversed by, remanded by La. 03-1313, 874 So. 2d 125, 2004 La. LEXIS 1252 (La. Apr. 14, 2004).

Where defendant, a paraplegic with no prior felonies and no other offenses the past 11 years, was caught transporting 28 pounds of marijuana, and the initial charge of possession with intent to distribute was amended to attempted possession with intent to distribute marijuana, defendant’s five-year sentence at hard labor, with credit for time served, was not excessive. State v. Brown, 842 So. 2d 1181, 2003 La. App. LEXIS 826 (Apr. 2, 2003), writ denied by La. 2003-1224, 857 So. 2d 491, 2003 La. LEXIS 3294 (La. Nov. 7, 2003).

The appellate court did not need to take action to correct the trial court’s illegally lenient sentence where the correction was statutorily effected by La. Rev. Stat. Ann. § 15:301.1A; however, where the state failed to produce evidence sufficient to support defendant’s conviction of the heroin charge as the record did not reflect that defendant was within 1,000 feet of a schoolyard when distributing the heroin, that conviction was reversed and the sentence vacated. State v. Hall, 843 So. 2d 488, 2003 La. App. LEXIS 740 (Mar. 19, 2003), writ denied by La. 2003-1117, 916 So. 2d 128, 2005 La. LEXIS 2728 (La. Nov. 28, 2005).

Court, in defendant’s drug case, improperly denied parole eligibility because the statute prohibited only probation and suspension of sentence, and therefore, the court of appeals amended defendant’s sentence to remove the prohibition of parole. State v. Morgan, 842 So. 2d 1126, 2003 La. App. LEXIS 699 (Mar. 12, 2003), writ denied by La. 2003-1062, 855 So. 2d 759, 2003 La. LEXIS 3037 (La. Oct. 17, 2003).

Where per a plea bargain, a charge of possession of cocaine with intent to distribute was dismissed, and defendant pled guilty to a second offense possession of marijuana (reduced from a fourth offense), and simple possession of cocaine, and where defendant’s parole had been revoked several times for prior drug convictions of possessing marijuana, concurrent sentences of five years were not grossly disproportionate. State v. Johnson, 839 So. 2d 1060, 2003 La. App. LEXIS 551 (Mar. 5, 2003).

Defendant’s 10-year sentence for possession of small amount of heroin in violation of former La. Rev. Stat. Ann. § 40:966(C) was not excessive, where defendant (1) had a long criminal history with 60 arrests and 12 convictions, primarily for drug or alcohol offenses, spanning 22 years, and (2) continued to operate motor vessels and motor vehicles while under the influence of drugs showed a complete disregard for the safety of others. State v. Schieffler, 841 So. 2d 1000, 2003 La. App. LEXIS 454 (Feb. 25, 2003), writ denied by La. 2003-0741, 853 So. 2d 636, 2003 La. LEXIS 2533 (La. Sept. 19, 2003).

Defendant’s 10-year sentence for possession of small amount of heroin was not excessive given defendant’s extensive criminal history and past use of drugs while operating vessels and motor vehicles, despite the fact La. Rev. Stat. Ann. § 40:966(C), as amended, allowed for suspension of a sentence. State v. Schieffler, 841 So. 2d 1000, 2003 La. App. LEXIS 454 (Feb. 25, 2003), writ denied by La. 2003-0741, 853 So. 2d 636, 2003 La. LEXIS 2533 (La. Sept. 19, 2003).

Sentence of five years at hard labor without benefit of probation, parole, or suspension of sentence, with credit for time served, for guilty plea to possession of marijuana was not so grossly disproportionate as to shock the appellate court’s sense of justice, particularly in light of defendant’s prior criminal record and the fact that it was the minimum sentence allowed under the law for the crime to which he pled guilty. State v. Day, 838 So. 2d 74, 2003 La. App. LEXIS 216 (Feb. 5, 2003).

Trial court complied with the sentencing guidelines under La. Code Crim. Proc. Ann. art. 894.1, where it imposed the minimum term of imprisonment under La. Rev. Stat. Ann. § 40:966, and noted defendant’s prior felony conviction as the basis for the sentence. State v. Day, 838 So. 2d 74, 2003 La. App. LEXIS 216 (Feb. 5, 2003).

Trial court did not err when it did not apply the sentencing amendments to La. Code Crim. Proc. Ann. art. 893, contained in 2001 La. Acts 403, § 6, to defendant’s sentence under La. Rev. Stat. Ann. § 40:966(A) where the clear reading of the act itself provided that it would only have prospective effect. State v. Day, 838 So. 2d 74, 2003 La. App. LEXIS 216 (Feb. 5, 2003).

Policy reasons mitigate against holding that the amendment to La. Rev. Stat. Ann. § 40:966(C) applies to anyone sentenced after June 15, 2001, regardless of when the offense was committed, since to do so would encourage defendants to continually delay prosecution in hope that the legislature would enact more lenient sentences; additionally, it would be grossly unfair to two defendants who commit the same crime on the same day to be sentenced under different penalties should one defendant successfully delay punishment until after the benefits of a reduced penalty go into effect, and had the legislature intended for the amendment to be retroactive, it would have expressly stated so in the act. State v. Day, 838 So. 2d 74, 2003 La. App. LEXIS 216 (Feb. 5, 2003).

There was sufficient evidence to convict defendant of attempted possession with intent to distribute marijuana, where, inter alia, loose and packaged marijuana was found in open view in her apartment and some of it was packaged in 18 small plastic bags. State v. Hines, 829 So. 2d 530, 2002 La. App. LEXIS 2837 (Sept. 30, 2002).

Viewing the evidence in a light most favorable to the prosecution, any rational trier of fact could have found beyond a reasonable doubt that defendant had a strong connection to the apartment where drugs were found, that defendant knew the heroin and marijuana were there, and that defendant exercised dominion and control over the drugs, thus, constructively possessing them; therefore, the evidence was sufficient to convict defendant of possession of heroin and attempted possession of marijuana. State v. Clark, 828 So. 2d 1173, 2002 La. App. LEXIS 3048 (Sept. 25, 2002), writ denied by La. 2002-2642, 840 So. 2d 567, 2003 La. LEXIS 886 (La. Mar. 28, 2003).

Enhancement provisions of simple possession of marijuana were ambiguous as written in the statute, as such, the State erred by using defendant’s previous conviction for distribution of marijuana as the predicate offense to enhance their present charge to possession of marijuana, second offense; any ambiguity in the legislature’s definition of criminal conduct was resolved with lenity and in favor of the defendant. State v. Anders, 820 So. 2d 513, 2002 La. LEXIS 2163 (June 21, 2002).

Evidence to convict defendant of possession of marijuana with intent to distribute under La. Rev. Stat. Ann. § 40:966(A)(1) was insufficient where, inter alia, a passenger in defendant’s vehicle claimed, both at the scene and at trial, to be the owner of the knapsack that contained the drugs and there was no evidence that defendant knew the contents of the knapsack. State v. LeBlanc, 819 So. 2d 424, 2002 La. App. LEXIS 1784 (June 5, 2002).

La. Rev. Stat. Ann. § 40:966(C) did not prohibit parole eligibility for a defendant who entered a plea guilty to one count of simple possession of heroin. State v. Adams, 815 So. 2d 307, 2002 La. App. LEXIS 1400 (Mar. 27, 2002).

Having stopped the car in which the juvenile was a front-seat passenger, the arresting officer found a dime bag of marijuana in the front seat, to the right of where the juvenile had been sitting; therefore, the juvenile’s conviction for possession of marijuana was upheld because the State of Louisiana sufficiently proved the element of constructive possession of the marijuana. State ex rel. T.J., 800 So. 2d 969, 2001 La. App. LEXIS 2206 (Oct. 17, 2001).

Trial court erred in sentencing defendant under La. Rev. Stat. Ann. § 40:966(C)(1) as amended where the statute was amended to provide for a lesser penalty after defendant committed the crime but before he was sentenced; because the amendment was specifically given prospective effect, the penalty set out in the statute at the time of the offense controlled, and the trial court did not set forth reasons for a downward departure of the mandatory minimum sentence provided by pre-amendment § 40:966(C)(1). State v. Serpas, 798 So. 2d 1178, 2001 La. App. LEXIS 2377 (Oct. 3, 2001).

Defendant’s concurrent sentences of 20 years at hard labor with five years suspended conditioned on five years’ supervised probation for the crime of possession with intent to distribute marijuana and 25 years at hard labor with 10 years suspended conditioned on five years’ supervised probation for the crime of possession with intent to distribute cocaine were not constitutionally excessive; the sentences fell within the statutory limits, defendant was in possession of a large quantity of illegal substances, and defendant had been previously convicted of four felonies and numerous misdemeanors. State v. Graves, 798 So. 2d 1090, 2001 La. App. LEXIS 2113 (Oct. 3, 2001), writ denied by La. 2002-0029, 827 So. 2d 420, 2002 La. LEXIS 3021 (La. Oct. 14, 2002).

To support a conviction for possession of narcotics under La. Rev. Stat. Ann. § 40: 966, the State must prove that a defendant knowingly possessed narcotics; the State need not prove that the defendant was in actual possession of the narcotics found; constructive possession is sufficient to support conviction. State ex rel. T.E., 787 So. 2d 414, 2001 La. App. LEXIS 1190 (Apr. 11, 2001).

Police officer’s testimony that he observed defendant placing a plastic bag with foil packets on the front stairs of an address, and observed the defendant return to the location to retrieve foil packets from the plastic bag was sufficient for any rational trier of fact to have discerned the nexus between the defendant and the plastic bag, which contained narcotics; such evidence was therefore sufficient to support defendant’s conviction of simple possession of heroin pursuant to La. Rev. Stat. Ann. § 40: 966. State ex rel. T.E., 787 So. 2d 414, 2001 La. App. LEXIS 1190 (Apr. 11, 2001).

Evidence was sufficient to sustain defendant’s conviction for possession of heroin with intent to distribute where the evidence established that he possessed twenty-four bags of heroin; defendant had full access to the interior of the vehicle and the console where the heroin was found, he was seen leaning into it manipulating something, and no one else had been seen in the vehicle. State v. Washington, 788 So. 2d 477, 2001 La. App. LEXIS 1176 (Mar. 21, 2001), writ denied by La. 2001-1096, 816 So. 2d 866, 2002 La. LEXIS 1694 (La. May 31, 2002).

Only a predicate offense of possession of marijuana, pursuant to La. Rev. Stat. Ann. § 40:966(C), could serve to enhance a second possession charge pursuant to La. Rev. Stat. Ann. § 40:966, and defendants’ prior convictions for distribution of marijuana, in violation of La. Rev. Stat. Ann. § 40:966(A), could not serve as enhancement and the trial court properly granted defendants’ motions to quash informations charging them with violations of La. Rev. Stat. Ann. § 40:966, possession of marijuana, second offense. State v. Anders, 778 So. 2d 1227, 2001 La. App. LEXIS 220 (Jan. 31, 2001), affirmed by La. 2001-0556, 820 So. 2d 513, 2002 La. LEXIS 2163 (La. June 21, 2002).

La. Rev. Stat. Ann. § 14:3 prevented the court from allowing by analogy an offense of distribution of marijuana, in violation of La. Rev. Stat. Ann. § 40:966(A), to serve as a predicate offense for possession of marijuana, second offense, in violation of La. Rev. Stat. Ann. § 40:966, where La. Rev. Stat. Ann. § 40:966 provided that only a possession conviction under La. Rev. Stat. Ann. § 40:966(C) could serve to enhance a second possession charge. State v. Anders, 778 So. 2d 1227, 2001 La. App. LEXIS 220 (Jan. 31, 2001), affirmed by La. 2001-0556, 820 So. 2d 513, 2002 La. LEXIS 2163 (La. June 21, 2002).

Jury was free to believe or disbelieve the testimony of an undercover narcotics agent with a criminal history who had identified defendant as the person who sold him cocaine on three occasions and marijuana on one occasion; however, the agent’s testimony that defendant undoubtedly was the person who sold him the drugs and that he was able to get a good look at defendant each time a sale occurred was sufficient to support defendant’s convictions for cocaine and marijuana distribution. State v. Coates, 774 So. 2d 1223, 2000 La. App. LEXIS 3552 (Dec. 22, 2000).

Defendant’s conviction for possession of heroin was affirmed where defendant was caught with a syringe and a bottle cap, admitted he was selling cocaine for his heroin habit, and a small amount of heroin residue was found in the bottle cap. State v. Carter, 773 So. 2d 268, 2000 La. App. LEXIS 2894 (Nov. 15, 2000), writ denied by La. 2001-0029, 801 So. 2d 1085, 2001 La. LEXIS 3248 (La. Nov. 21, 2001).

Denial of defendant’s motion to suppress evidence in relation to the charges of possession of marijuana with intent to distribute in violation of La. Rev. Stat. Ann. § 40:966(A) was proper when the trial court relied upon a police report, tacitly admitted the report as evidence, and when defense counsel stipulated to the facts contained in the police report. State v. Simmons, 767 So. 2d 860, 2000 La. App. LEXIS 1866 (July 25, 2000).

Under La. Rev. Stat. Ann. § 40:966, the State need not prove that the defendant had actual physical possession of the drugs to be found guilty of possession of cocaine or marijuana, because constructive possession is sufficient to support a conviction. State v. Alford, 765 So. 2d 1120, 2000 La. App. LEXIS 1523 (June 14, 2000), writ denied by La. 2000-2120, 797 So. 2d 683, 2001 La. LEXIS 2558 (La. Sept. 28, 2001).

Although defendant’s conviction for possessing with the intent to distribute narcotics in violation of La. Rev. Stat. Ann. § 40:966(A), La. Rev. Stat. Ann. § 40:967(A), and La. Rev. Stat. Ann. § 40:967(A)(1) was upheld, when the trial judge failed to properly advise defendant of the prescriptive period for post-conviction relief and the court ordered the trial court to inform defendant of the period in accordance with La. Code Crim. Proc. Ann art. 930.8. State v. Dereyna, 750 So. 2d 215, 1999 La. App. LEXIS 3111 (Nov. 10, 1999), writ denied by La. 1999-3458, 762 So. 2d 1102, 2000 La. LEXIS 1497 (La. May 26, 2000), writ of certiorari denied by 531 U.S. 937, 121 S. Ct. 326, 148 L. Ed. 2d 262, 2000 U.S. LEXIS 6789, 69 U.S.L.W. 3258 (2000).

Sufficient evidence existed to support defendant’s conviction for possession of a controlled dangerous substance with intent to distribute; a reasonable trier of fact could have concluded that the amount of marijuana defendant possessed was inconsistent with personal use and that the packaging of the marijuana was consistent with an intent to distribute. State v. Thomas, 745 So. 2d 776, 1999 La. App. LEXIS 2954 (Oct. 27, 1999), writ denied by La. 2000-1008, 775 So. 2d 445, 2000 La. LEXIS 3338 (La. Nov. 27, 2000), writ denied by La. 2000-0242, 775 So. 2d 1076, 2000 La. LEXIS 3416 (La. Dec. 8, 2000).

Defendant’s sentence of 15 years at hard labor for his conviction for possession of a controlled substance with intent to distribute was not constitutionally excessive or an abuse of the trial court’s discretion; the trial court found that there was an undue risk that defendant would commit another crime if released, that defendant was in need of treatment, that a lesser sentence would deprecate the seriousness of the crime, and that defendant had a prior criminal history. State v. Thomas, 745 So. 2d 776, 1999 La. App. LEXIS 2954 (Oct. 27, 1999), writ denied by La. 2000-1008, 775 So. 2d 445, 2000 La. LEXIS 3338 (La. Nov. 27, 2000), writ denied by La. 2000-0242, 775 So. 2d 1076, 2000 La. LEXIS 3416 (La. Dec. 8, 2000).

Evidence was sufficient to sustain defendant’s conviction for possession of heroin in violation of La. Rev. Stat. Ann. § 40:966(C) where the police observed defendant’s fiancé sell narcotics out of his apartment, she lived in the apartment, and heroin was found next to where defendant was seated and elsewhere in the apartment. State v. Booth, 745 So. 2d 737, 1999 La. App. LEXIS 2986 (Oct. 20, 1999).

To support defendant’s conviction for possession of heroin in violation of La. Rev. Stat. Ann. § 40:966(C), the State was required to prove that he knowingly possessed heroin but was not required to prove that he was in actual possession of the heroin; constructive possession was sufficient to support his conviction. State v. Booth, 745 So. 2d 737, 1999 La. App. LEXIS 2986 (Oct. 20, 1999).

Defendant was deemed to be in joint possession of heroin with his fiancé in violation of La. Rev. Stat. Ann. § 40:966(C) where his fiancé lived in his apartment, she sold heroin out of the apartment, and heroin was found next to where defendant was sitting and in another location in the apartment. State v. Booth, 745 So. 2d 737, 1999 La. App. LEXIS 2986 (Oct. 20, 1999).

Evidence seized from a truck, which led to a charge of possession of marijuana in violation of La. Rev. Stat. Ann. § 40:966(D)(1), was found to have been properly suppressed upon a finding that police officers did not have a valid reason for stopping the truck because, under the totality of the circumstances, the investigative stop was not justified because officers lacked reasonable suspicion that the truck driver was committing, had committed, or was about to commit a criminal offense, including a traffic violation. State v. Oliver, 752 So. 2d 911, 1999 La. App. LEXIS 3087 (Sept. 22, 1999).

Under La. Const. art. I, § 5 and La. Code Crim. Proc. Ann. art. 215.1, under the plain feel doctrine, a police officer exceeded the bounds of a Terry search when he knew the plastic bag he felt was not a weapon, but further manipulated it and determined it contained drugs; conviction for possession of drugs under La. Rev. Stat. Ann. § 40:966(A) and § 40:967(A) were reversed. State v. Duckett, 740 So. 2d 227, 1999 La. App. LEXIS 2237 (July 27, 1999).

Where a defendant convicted of possession of heroin in violation of La. Rev. Stat. Ann. § 40:966(C) did not request the provisional release of his property before the state filed its petition in rem for the civil forfeiture of the property, defendant’s argument that the notice of pending forfeiture was not timely filed under La. Rev. Stat. Ann. § 40:2608 was moot. State v. 70 Oakland St., 727 So. 2d 1240, 1999 La. App. LEXIS 125 (Jan. 26, 1999), writ denied by La. 99-1095, 747 So. 2d 540, 1999 La. LEXIS 2334 (La. Sept. 3, 1999).

Determination of whether there was sufficient possession of a controlled dangerous substance to satisfy the possession element of La. Rev. Stat. Ann. § 40:966(C) depended on the particular facts of the case; constructive possession where the drug was subject to defendant’s dominion and control was sufficient to satisfy the statutory requirements. State v. Johnson, 728 So. 2d 901, 1999 La. App. LEXIS 151 (Jan. 26, 1999), writ denied by La. 99-0624, 745 So. 2d 1187, 1999 La. LEXIS 1788 (La. June 25, 1999).

Individual was acquitted of possession of controlled substances because the presence of controlled substances in vehicle driven by the individual was not sufficient proof that the individual had actual or constructive possession of the substances as required under La. Rev. Stat. Ann. §§ 40:966 and 40:967. State v. Joseph, 716 So. 2d 927, 1998 La. App. LEXIS 1700 (July 1, 1998).

Where police executed a warrant for another person and obtained that person’s permission to search his apartment, defendant was not the focus of an investigation, was not in a custodial situation, was not deprived of his freedom in any significant way, and Miranda warnings were not required before an officer said “What is this?” and defendant answered that it was marijuana and that it belonged to him; thus, defendant was not entitled to a suppression of his statement in a trial for possession of marijuana. State v. Nguyen, 707 So. 2d 66, 1998 La. App. LEXIS 18 (Jan. 14, 1998), writ denied by La. 98-0441, 716 So. 2d 879, 1998 La. LEXIS 1059 (La. Mar. 27, 1998).

Evidence was sufficient to support a conviction of possession with intent to distribute where the defendant freely admitted to possession of marijuana, over which he had exclusive control, where the amount of marijuana far exceeded that suggesting possession for personal use, where drug paraphernalia including baggies and scales were found, and where two other individuals were present who possessed marijuana packaged in such baggies. State v. Gladney, 700 So. 2d 575, 1997 La. App. LEXIS 2308 (Sept. 24, 1997).

Defendant’s sentence for possession of marijuana in excess of sixty pounds in violation of La. Rev. Stat. Ann. § 40:966, and for conspiracy to distribute marijuana in violation of La. Rev. Stat. Ann. §§ 40:966, 40:979, did not violate La. Const. art. I, § 20 considering the amount of drugs, their professional packaging, the value of the drugs, defendant’s criminal history, and the fact that the statutory penalty had been subsequently increased. State v. Crews, 674 So. 2d 1082, 1996 La. App. LEXIS 839 (May 8, 1996).

Where an an off-duty police officer observed the defendant rise from a bench, walk over to a paper bag on the ground, pull two baggies out of the paper bag, hand the baggies to another person, and receive money in exchange and where the officer went “exactly” to the bag and found that it contained marijuana, the offer’s testimony was sufficient to establish the defendant’s possession of the marijuana in violation of La. Rev. Stat. Ann.§ 40:966A(1). State v. Roberson, 664 So. 2d 687, 1995 La. App. LEXIS 2906 (Nov. 2, 1995).

Defendant’s conviction for possession of phencyclidine in violation of La. Rev. Stat. Ann. § 40:966 was proper where the trial court properly denied defendant’s request to suppress the drug evidence seized from his vehicle when the officer had a reasonable suspicion of criminal activity when he stopped defendant. State v. Jones, 641 So. 2d 688, 1994 La. App. LEXIS 2199 (July 1, 1994).

Defendant’s sentence of five years at hard labor without probation or suspension of sentence, imposed for possession of marijuana with intent to distribute in violation of La. Rev. Stat. Ann. § 40:966(A)(1), was not unconstitutionally excessive in violation of La. Const. art. I, § 20 because defendant was a second felony offender and La. Rev. Stat. Ann. § 40:966(B)(2) mandates a minimum sentence of five years at hard labor. State v. Jaurez, 624 So. 2d 26, 1993 La. App. LEXIS 2864 (Sept. 22, 1993).

La. Rev. Stat. Ann. §§ 40:966(A) and 40:967(A), respectively, prohibit the knowing or intentional possession with intent to distribute marijuana or cocaine; possession of illegal drugs can be in the form of actual possession wherein the contraband is found on the defendant’s person or constructive possession if the circumstances show that the contraband is subject to his dominion and control. State v. Williams, 608 So. 2d 266, 1992 La. App. LEXIS 3350 (Nov. 4, 1992).

Possession of heroin conviction was affirmed where a police witness’s identification of defendant was based on face-to-face contact, followed up by courtroom identification; error in jury charge was harmless, due to overwhelming evidence of guilt, and a supplemental jury instructions were merely offered to help the jury in its deliberations, and were not unduly prejudicial. State v. Gray, 598 So. 2d 1215, 1992 La. App. LEXIS 1256 (Apr. 30, 1992).

Following his plea of guilty to the crime of possession of drugs with intent to distribute, the judge improperly imposed the sentence of five years at hard labor without considering any of the statutory factors set forth in La. Code Crim. Proc. Ann. art. 894.1. State v. Green, 598 So. 2d 624, 1992 La. App. LEXIS 1102 (Apr. 16, 1992).

Defendant’s conviction for possession of cocaine and marijuana with intent to distribute was proper where the evidence sufficiently established that defendant exercised dominion and control over the drugs as required under La. Rev. Stat. Ann. § 40:966. State v. Harris, 585 So. 2d 649, 1991 La. App. LEXIS 2324 (Aug. 29, 1991).

Evidence showed that defendant was in physical possession of marijuana in excess of 60 pounds but below 2000 pounds, and was aware of the identity of the substance in his possession, and was sufficient to support his conviction of possession of marijuana in excess of 60 pounds in violation of La. Rev. Stat. Ann. § 40:966(A), (E). State v. Perez, 569 So. 2d 609, 1990 La. App. LEXIS 2391 (Oct. 31, 1990), writ of certiorari denied by 575 So. 2d 365, 1991 La. LEXIS 368 (La. 1991).

State proved simple possession of marijuana, a violation of La. Rev. Stat. Ann. § 40:966, beyond a reasonable doubt where the evidence showed that the marijuana located under the driver’s seat and in the console of defendant’s automobile was accessible to him. State v. Owens, 554 So. 2d 294, 1989 La. App. LEXIS 2636 (Dec. 13, 1989).

Evidence construed in the light most favorable to the prosecution showed beyond a reasonable doubt that the undercover narcotics agent merely furnished the opportunity for defendant to become involved in the offense charged, that the predisposition of defendant to become involved in that type of activity resulted in the criminal conduct, and that the State proved the essential elements to support a conviction under La. Rev. Stat. Ann. § 40:966(A)(1) as defendant had possession of the marijuana defendant sold before handing it to the agent; thus, the evidence was sufficient to convict defendant of distribution of marijuana. State v. Thomas, 546 So. 2d 343, 1989 La. App. LEXIS 1388 (June 28, 1989), writ of certiorari denied by 552 So. 2d 379 (La. 1989).

Defendant knowingly exercised, or had a direct right and ability to exercise control over the marijuana and admitted that defendant was on the way to sell the marijuana just prior to defendant’s arrest, and an expert in the field of drug investigation and identification stated that the amount of marijuana was inconsistent with personal use only; thus, the State presented ample evidence from which a rational trier of fact could have found beyond a reasonable doubt that the defendant committed the essential elements of the crime of possession of marijuana with intent to distribute pursuant to La. Rev. Stat. Ann. § 40:966(A)(1). State v. Segura, 546 So. 2d 1347, 1989 La. App. LEXIS 1383 (June 28, 1989).

Where a requested subpoena was merely left on the residence door when a material witness was served, and defendant’s conviction on marijuana possession charges under La. Rev. Stat. Ann. § 40:966 followed his witness’ failure to appear at trial, the defendant was denied his right to compulsory process under USCS Const. Amend. 6, La. Const. art. I, § 16, and La. Code Crim. Proc. Ann. art. 731, and denied his right to present a defense by virtue of the improper delivery of the subpoena. State v. Hill, 534 So. 2d 1296, 1988 La. App. LEXIS 2200 (Oct. 27, 1988), writ denied by 536 So. 2d 1248, 1989 La. LEXIS 170 (La. 1989).

Entirely circumstantial evidence presented by the State in defendant’s trial on the charge of possession of marijuana in violation of La Rev. Stat. Ann. § 40:966(C) was legally insufficient to prove possession, an essential element of the crime. Where a police officer testified that he performed a search of a police transport vehicle where the marijuana was found before and after defendant occupied it; given the fact that defendant had been search before he entered the vehicle with his hands cuffed behind his back and the fact that the vehicle search was cursory and in poor lighting, the evidence did not exclude every reasonable hypothesis of innocence as provided for by La. Rev. Stat. Ann. § 15:438. State v. Adams, 532 So. 2d 965, 1988 La. App. LEXIS 2085 (Oct. 12, 1988).

Evidence was insufficient to prove beyond a reasonable doubt that defendant intended to distribute marijuana where the State did not prove that he had ever distributed or attempted to distribute in the past, where the quantity of marijuana, either by weight or number of joints, was not a sufficient amount to create a presumption of intent to distribute, and where defendant possessed no paraphernalia evidencing an intent to distribute; however, the verdict of guilty to the greater offense of possession with intent to distribute explicitly reflected the finding that defendant possessed marijuana and therefore, it was not necessary to discharge defendant under La. Code Crim. Proc. Ann. art. 821(E). State v. Green, 524 So. 2d 927, 1988 La. App. LEXIS 1032 (May 4, 1988), writ of certiorari denied by 532 So. 2d 129, 1988 La. LEXIS 2076 (La. 1988).

Part of a police officer’s testimony was properly admitted, because it was relevant to show the nature of phencyclidine, how it was used, and that the defendant intentionally possessed it in violation of La. Rev. Stat. Ann. § 40:966(C), and another part of his testimony was relevant for similar reasons, a proper foundation was laid, and, despite the provisions of former La. Rev. Stat. Ann. § 15:463 (now La. Code Evid. Ann. art. 701), as a lay witness he could testify as to inferences based on his personal experience. State v. Haynes, 514 So. 2d 1206, 1987 La. App. LEXIS 10527 (Oct. 28, 1987).

Although defendant’s confession that marijuana found in his sister’s book satchel belonged to him was sufficient to support a possession conviction, the State failed to show that he distributed or intended to distribute the marijuana when it did not show that the small amount he possessed was inconsistent with personal use or that he had paraphernalia showing an intent to distribute. State v. Green, 508 So. 2d 602, 1987 La. App. LEXIS 9702 (June 10, 1987).

Sentencing judge properly applied the sentencing guidelines in imposing a seven-year sentence on defendant for possession of marijuana with intent to distribute; although defendant was technically a first offender, the sentencing judge found that he was actually an experienced criminal who finally got caught. State v. Slaid, 508 So. 2d 597, 1987 La. App. LEXIS 9727 (June 10, 1987), writ of certiorari denied by 513 So. 2d 819, 1987 La. LEXIS 10304 (La. 1987).

Where the sentence imposed from the bench for two counts of possession with intent to distribute marijuana omitted “hard labor,” which was mandated by La. Rev. Stat. Ann. § 40:966(B)(2), the omission made the sentence illegally lenient. State v. Dorsey, 498 So. 2d 95, 1986 La. App. LEXIS 8230 (Nov. 10, 1986).

Imposition of a sentence rather than probation upon defendant for possession of controlled substances with intent to distribute in violation of La. Rev. Stat. Ann. § 40:966(A)(1), was not excessive where he had been placed on probation for another drug offense and had performed poorly as a probationer; the trial judge correctly concluded that La. Code Crim. Proc. Ann. art. 894.1(A)(2) was applicable and as such, he did not err in not placing defendant on probation. State v. Ortiz, 495 So. 2d 392, 1986 La. App. LEXIS 7764 (Oct. 8, 1986).

Imposition of concurrent sentences of five years of imprisonment upon defendant’s conviction for two counts of possession of a controlled substance with intent to distribute in violation of La. Rev. Stat. Ann. § 40:966(A)(1), was not excessive where defendant had a prior conviction for possession of marijuana, had performed poorly as a probationer, and had pleaded guilty to only two of five charges. State v. Ortiz, 495 So. 2d 392, 1986 La. App. LEXIS 7764 (Oct. 8, 1986).

On appeal of defendant’s sentence, which lacked the benefit of parole, the sentence vacated because it was illegally excessive, and the case was remanded for resentencing. State v. Scott, 490 So. 2d 465, 1986 La. App. LEXIS 7153 (June 5, 1986).

Defendant was properly convicted of possession of marijuana with intent to distribute, in violation of La. Rev. Stat. Ann. § 40:966, because the police found marijuana on defendant and under La. Code Crim. Proc. Ann. art. 213, the police had probable cause to arrest and search defendant. State v. Thorne, 487 So. 2d 1301, 1986 La. App. LEXIS 7002 (May 15, 1986), writ of certiorari denied by 493 So. 2d 1216, 1986 La. LEXIS 7216 (La. 1986).

Defendant’s 10-year sentence without the benefit of parole, probation, or suspension following his conviction for possession of heroin, in violation of La. Rev. Stat. Ann. § 40:966(C)(1), was illegally harsh because § 40:966(C)(1) did not mandate a sentence without possibility of parole. State v. Lawrence, 487 So. 2d 538, 1986 La. App. LEXIS 6609 (Apr. 11, 1986).

Although a sentence imposed for simple possession of marijuana, was the maximum allowed for a first conviction under La. Rev. Stat. Ann. § 40:966(D), by plea bargaining, defendant obtained a significant reduction in the sentence he could have received, so the trial judge did not abuse his discretion and the sentence was not excessive in violation of La. Const. 1974, art. I, § 20. State v. Vinson, 482 So. 2d 48, 1986 La. App. LEXIS 5937 (Jan. 13, 1986).

Whether defendant intended to distribute the heroin in his possession in violation of La. Rev. Stat. Ann. § 40:966(A)(1) was properly inferred from the quantity of the drug possessed, which was shown to exceed the amount usually possessed by drug users for personal consumption. State v. Montegut, 471 So. 2d 286, 1985 La. App. LEXIS 8917 (June 5, 1985).

La. Code Crim. Proc. Ann. art. 814A(50) contains the responsive verdict for the crime of possession of controlled dangerous substances, a violation of La. Rev. Stat. Ann. § 40:966C. State v. Williams, 471 So. 2d 255, 1985 La. App. LEXIS 9769 (May 29, 1985), writ of certiorari denied by 475 So. 2d 1102, 1985 La. LEXIS 9489 (La. 1985).

Possession of marijuana in excess of 10,000 pounds, in violation of La. Rev. Stat. Ann. § 40:966 E, is a different crime from possession of controlled dangerous substances. State v. Williams, 471 So. 2d 255, 1985 La. App. LEXIS 9769 (May 29, 1985), writ of certiorari denied by 475 So. 2d 1102, 1985 La. LEXIS 9489 (La. 1985).

Following a judiciary commission investigation under La. Sup. Ct. R. XXIII, the supreme court suspended a judge for one year pursuant to La. Const. art. V, § 25(C) when it found that he smoked marijuana on two occasions, in violation of La. Rev. Stat. Ann. § 40:966(D); associated with drug users, dealers, and prostitutes; and socialized with a criminal defendant while presiding over his trial. In re Whitaker, 463 So. 2d 1291, 1985 La. LEXIS 8033 (Feb. 25, 1985).

Evidence was sufficient to convict defendants of unlawful possession of 16,000 pounds of marijuana in violation of La. Rev. Stat. Ann. § 40:966(E), where federal Drug Enforcement Administration agents conducted a five-month investigation that indicated that criminal activity was taking place at two warehouses, where the agents arrested defendants as they were driving two trucks from the warehouses, and where the trucks were found to contain a total of 16,000 pounds of marijuana. State v. LeCompte, 441 So. 2d 249, 1983 La. App. LEXIS 10066 (Oct. 6, 1983), writ of certiorari denied by 446 So. 2d 314, 1984 La. LEXIS 8489 (La. 1984).

Defendant who was a second time felony offender was not entitled to a suspension of his sentence for the offense of possession of heroin based on his enrollment in a drug rehabilitation program. State v. Reed, 437 So. 2d 353, 1983 La. App. LEXIS 9166 (Sept. 1, 1983).

La. Rev. Stat. Ann. § 40:966 was not unconstitutionally vague although it had no guidelines to ascertain when defendant was guilty of simple possession or when defendant was guilty of possession with intent to distribute, where defendant knew whether she possessed 50 pounds of marijuana for her own use or whether she intended to distribute it, where the nature of defendant’s intent was a question of fact which the State had to prove, and where specific intent had long been a part of the criminal law. State v. Kibodeaux, 435 So. 2d 1128, 1983 La. App. LEXIS 8811 (June 28, 1983).

La. Rev. Stat. Ann. § 40:966 was not unconstitutional although it gave the district attorney discretion to charge defendant either with simple possession of 50 pounds of marijuana or possession with intent to distribute, where La. Rev. Stat. Ann. § 14:4(2) expressly gave the district attorney such discretion, and where La. Code Crim. Proc. Ann. art. 61 and La. Const. art. V, § 26(B) gave the district attorney broad discretion in both the institution and the handling of criminal prosecution. State v. Kibodeaux, 435 So. 2d 1128, 1983 La. App. LEXIS 8811 (June 28, 1983).

Exclusionary rule was designed to deter police misconduct in arrest and search and seizure areas, therefore, it was not applicable to action by private individuals; in the case of fish and wildlife officers making an arrest outside their official capacity for marijuana possession, a misdemeanor, the officers only had the authority of private individuals to make arrests for felonies. State v. Longlois, 374 So. 2d 1208, 1979 La. LEXIS 6892 (Sept. 4, 1979).

Where defendant had previously been convicted of possession of amphetamines in violation of former La. Rev. Stat. Ann. § 40:971 (now La. Rev. Stat. Ann. § 40:966), was arrested for possessing a controlled substance, the district attorney had discretion to charge him with distribution of a controlled dangerous substance in violation of La. Rev. Stat. Ann. § 40:969, but not as a second offender under La. Rev. Stat. Ann. § 40:982, and, after conviction to seek and obtain an enhanced sentence as a multiple offender under La. Rev. Stat. Ann. § 15:529.1. State v. Murray, 357 So. 2d 1121, 1978 La. LEXIS 5827 (Apr. 10, 1978).

Defendant’s conviction, by bench trial, for possession of heroin, a violation of La. Rev. Stat. Ann. § 40:966, was proper despite a lack of evidence showing actual possession, because his free access to the house where the heroin was seized, together with covert transactions taking place there, the presence of “track marks” on his arm, and an informer’s advice to a police officer that defendant sold him heroin there, demonstrated defendant’s constructive possession of drugs being trafficked from that locality. State v. Little, 353 So. 2d 255, 1977 La. LEXIS 6802 (Dec. 19, 1977).

Whenever enhanced penalties are provided for a subsequent offense, whether with regard to multiple-offender statutes or to driving-while-intoxicated or other statutes creating a greater degree of criminal liability for a repeat offense, in order to be available for imposition of a greater punishment as a subsequent offender, the prior convictions must precede the commission of the principal offense, that is, the latest prosecution in point of time. State v. Neal, 347 So. 2d 1139, 1977 La. LEXIS 6274 (July 1, 1977).

The record reflected that at the time of an automobile accident, one witness observed several occupants of a car go into the wooded area nearby and then return, shortly thereafter two bags of marijuana and one bag of cocaine were discovered in the wooded area, defendants returned to the scene, went 15 or 20 feet from the car toward the wooded area where the marijuana and cocaine were found, and when told to halt; therefore, the record contained some evidence that defendants attempted to knowingly or intentionally possess both cocaine and marijuana. State v. Kinchen, 342 So. 2d 174, 1977 La. LEXIS 5381 (Jan. 24, 1977).

Trial court was not authorized to exclude defendant, who was convicted of possession of heroin under La. Rev. Stat. Ann. § 40:966, from consideration for parole; accordingly, defendant was entitled to have his sentence corrected to delete the provision denying him the benefit of consideration for parole. State v. Marks, 337 So. 2d 1177, 1976 La. LEXIS 5262 (Oct. 6, 1976).

Defendant’s second conviction for attempted possession of marijuana was improper because defendant had no prior conviction for attempted possession of marijuana; the term “second offense” was considered a surplusage as it did not provide an enhanced penalty for a second attempt. State v. Keys, 328 So. 2d 154, 1976 La. LEXIS 5446 (Feb. 23, 1976).

Defendant was properly convicted of possession of marijuana, a violation of La. Rev. Stat. Ann. § 40:966(C), despite the fact that there was no marijuana on his person, because the presence of marijuana on the ground where he stood outside his car and on the floor and dashboard of his car provided sufficient evidence that he had knowing and constructive possession of the contraband. State v. Porter, 296 So. 2d 302, 1974 La. LEXIS 3588 (June 10, 1974).

•• Homicide

••• Murder

•••• General Overview. — Although defendant provided the money for the methylenedioxymethamphetamine (ecstasy), the facts showed that the deceased was a joint participant in the transaction because she shared in the right to control the drugs that were purchased, and thus, the State’s allegations did not support a finding that defendant’s actions went beyond those of a mere purchaser and consumer; therefore, pursuant to La. Const. art. I, § 13 and La. Code Crim. Proc. Ann. arts. 464, 484, 485, and 532(1) and (5), the trial court’s decision, granting of defendant’s motion to quash the indictment charging defendant with the second degree murder of the deceased by distributing a controlled substance to her which caused her death, in violation of La. Rev. Stat. Ann. § 14:30.1(A)(3), and with possession with intent to distribute a Schedule I controlled dangerous substance, in violation of La. Rev. Stat. Ann. § 40:966(A)(1), was affirmed. State v. Corbett, 879 So. 2d 151, 2004 La. App. LEXIS 770 (Apr. 2, 2004), reversed by, remanded by La. 04-1124, 888 So. 2d 764, 2004 La. LEXIS 3289 (La. Nov. 15, 2004).

•• Inchoate Crimes

••• Attempt

•••• General Overview. — By not sentencing defendant to the mandatory minimum of eight years for the attempted crime of distribution of heroin under La. Rev. Stat. Ann. § 40:979(B), when defendant was sentenced to the five-year mandatory minimum for the actual crime of distribution of heroin under La. Rev. Stat. Ann. § 40:966(B)(1), the trial court effectively exercised its power to declare the mandatory minimum sentence for the attempted crime excessive, and imposition of a more stringent sentence for the attempted crime committed by defendant than for the actual crime committed by defendant would have been the imposition of an excessive sentence in violation of La. Const. art. I, § 20. State v. Allen, 849 So. 2d 82, 2003 La. App. LEXIS 1708 (May 28, 2003).

Defendant was convicted of attempted distribution of heroin, which was classified as a narcotic drug under Schedule I; thus, defendant was to be imprisoned at hard labor for not less than eight nor more that 50 years without the benefit of parole, probation, or suspension of sentence and defendant’s sentence of 22 and a half years without the benefit of parole was proper. State v. Heredia, 847 So. 2d 17, 2003 La. App. LEXIS 1214 (Apr. 29, 2003), writ denied by La. 2003-1506, 860 So. 2d 1151, 2003 La. LEXIS 3627 (La. Dec. 12, 2003).

Defendant’s sentence to five years at hard labor for attempted distribution of marijuana in violation of La. Rev. Stat. Ann. §§ 40:966(B)(2) and 14:27 was not excessive in light of lenient disposition of his other drug-related offenses. State v. King, 471 So. 2d 1181, 1985 La. App. LEXIS 9011 (June 26, 1985).

•• Miscellaneous Offenses

••• Lesser Included Offenses

•••• General Overview. — Evidence was insufficient to prove beyond a reasonable doubt that defendant intended to distribute marijuana where the State did not prove that he had ever distributed or attempted to distribute in the past, where the quantity of marijuana, either by weight or number of joints, was not a sufficient amount to create a presumption of intent to distribute, and where defendant possessed no paraphernalia evidencing an intent to distribute; however, the verdict of guilty to the greater offense of possession with intent to distribute explicitly reflected the finding that defendant possessed marijuana and therefore, it was not necessary to discharge defendant under La. Code Crim. Proc. Ann. art. 821(E). State v. Green, 524 So. 2d 927, 1988 La. App. LEXIS 1032 (May 4, 1988), writ of certiorari denied by 532 So. 2d 129, 1988 La. LEXIS 2076 (La. 1988).

Because a defendant’s plea of guilty to possession of marijuana with intent to distribute, La. Rev. Stat. Ann. § 40:966(A)(1), was not responsive to the crime of possession of marijuana in excess of 100 pounds but less than 2,000 pounds, La. Rev. Stat. Ann. § 40:966(E)(1), with which he was charged by bill of information, which was never amended, and the charged crime was not included within the crimes for which responsive verdicts were listed in La. Code Crim. Proc. Ann. art. 814, and the crime to which the defendant pled did not meet the criteria of a lesser included crime, and given that, although both crimes required proof of possession, § 40:966(A)(1) required proof of the additional element of intent to distribute not required by § 40:966(E)(1), which intent element could not be inferred under § 40:966E(1) by reasoning the sheer quantity of marijuana possessed presupposed a criminal intent to distribute marijuana to others, the defendant was convicted of a crime of which he was not informed, in violation of his rights under La. Const. art. I, § 13, and the conviction was set aside. State v. Gooden, 523 So. 2d 283, 1988 La. App. LEXIS 408 (Mar. 30, 1988), writ of certiorari denied by 530 So. 2d 570, 1988 La. LEXIS 1637 (La. 1988).

•• Weapons

••• Possession

•••• General Overview. — Evidence was sufficient to show defendant lived at house where drugs and gun were found where the testimony of the defense witnesses regarding defendant’s nonresident status for the house was contradicted by the presence of numerous personal effects suggesting defendant’s residency in the home; additionally, a police officer’s testimony revealed that his search of the residence was prompted by information from a confidential informant who identified defendant’s dealings with PCP and marijuana and his possession of the.380 handgun. State v. Anderson, 842 So. 2d 1222, 2003 La. App. LEXIS 1040 (Apr. 9, 2003).

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — In a juvenile proceeding, the State was unable to prove that defendant had the intent to distribute marijuana where there was no evidence that any weapons, packaging materials, currency, or drug paraphernalia was found in defendant’s possession; moreover, there was no expert testimony regarding whether the amount found was inconsistent with personal use. State ex rel. B.L., 839 So. 2d 246, 2003 La. App. LEXIS 90 (Jan. 28, 2003).

• Arrests

•• Probable Cause. — Trial court had not erred in finding that the State had failed in its burden of proving that there was probable cause to believe that defendant was in constructive possession of drugs where the sole basis for his arrest was the discovery of two pieces of mail inside the apartment in which drug sales had taken place which had his name on them, no one saw defendant entering the apartment nor did he have keys to it. The police were not given any information that defendant was involved in the drug trafficking occurring from the apartment and the State produced no evidence to show that defendant had a lessee’s interest in the apartment. State v. Dowell, 857 So. 2d 1098, 2003 La. App. LEXIS 2799 (Sept. 24, 2003).

•• Warrantless Arrest. — Marijuana seized from defendants’ car during an investigatory stop could not be used to convict them of marijuana possession, a violation of La. Rev. Stat. Ann. § 40:966, because the police lacked reasonable cause to suspect them, as opposed to another person they were on the lookout for, of past or present criminal conduct. State v. Sims, 350 So. 2d 1189, 1977 La. LEXIS 6431 (Oct. 10, 1977).

• Search & Seizure

•• Exclusionary Rule

••• General Overview. — Exclusionary rule was designed to deter police misconduct in arrest and search and seizure areas, therefore, it was not applicable to action by private individuals; in the case of fish and wildlife officers making an arrest outside their official capacity for marijuana possession, a misdemeanor, the officers only had the authority of private individuals to make arrests for felonies. State v. Longlois, 374 So. 2d 1208, 1979 La. LEXIS 6892 (Sept. 4, 1979).

•• Warrantless Searches

••• Consent to Search. — In a criminal prosecution for possession of marijuana with intent to distribute, defendants were not entitled to suppress 60 pounds marijuana hidden behind the rear bumper on their vehicle; the marijuana was discovered during a traffic stop, after police were given consent to conduct a search of the vehicle. State v. Strange, 876 So. 2d 39, 2004 La. LEXIS 1668 (May 14, 2004), remanded by La. App. 06-497, 940 So. 2d 819, 2006 La. App. LEXIS 2197 (La.App. 3 Cir. Sept. 27, 2006).

••• Investigative Stops. — Where informant stated that defendant would deliver heroin to a particular convenience store, at a specific time, the informant identified defendant from a photograph, and at the scene, and the testimony was clear on the past reliability of the informant was shown, and although the informant did not describe defendant’s vehicle, there was reasonable suspicion to justify the investigatory stop, which led to seizure of drugs from the two involved defendants. State v. Cooley, 857 So. 2d 1209, 2003 La. App. LEXIS 2655 (Sept. 30, 2003), writ denied by La. 2003-3107, 869 So. 2d 818, 2004 La. LEXIS 803 (La. Mar. 12, 2004).

Informant shown to be reliable stated that defendant would deliver heroin to a particular convenience store, at a specific time, the informant identified defendant from a photograph, and at the scene, and although the informant did not describe defendant’s vehicle, there was reasonable suspicion to justify the investigatory stop, which led to seizure of drugs from the two involved defendants. State v. Cooley, 857 So. 2d 1209, 2003 La. App. LEXIS 2655 (Sept. 30, 2003), writ denied by La. 2003-3107, 869 So. 2d 818, 2004 La. LEXIS 803 (La. Mar. 12, 2004).

Evidence seized from a truck, which led to a charge of possession of marijuana in violation of La. Rev. Stat. Ann. § 40:966(D)(1), was found to have been properly suppressed upon a finding that police officers did not have a valid reason for stopping the truck because, under the totality of the circumstances, the investigative stop was not justified because officers lacked reasonable suspicion that the truck driver was committing, had committed, or was about to commit a criminal offense, including a traffic violation. State v. Oliver, 752 So. 2d 911, 1999 La. App. LEXIS 3087 (Sept. 22, 1999).

Under La. Const. art. I, § 5 and La. Code Crim. Proc. Ann. art. 215.1, under the plain feel doctrine, a police officer exceeded the bounds of a Terry search when he knew the plastic bag he felt was not a weapon, but further manipulated it and determined it contained drugs; conviction for possession of drugs under La. Rev. Stat. Ann. § 40:966(A) and § 40:967(A) were reversed. State v. Duckett, 740 So. 2d 227, 1999 La. App. LEXIS 2237 (July 27, 1999).

Under La. Const. art. I, § 5 and La. Code Crim. Proc. Ann. art. 215.1, a police officer exceeded the bounds of a Terry search when he knew the plastic bag he felt was not a weapon, but further manipulated it and determined it contained drugs; conviction for possession of drugs under La. Rev. Stat. Ann. §§ 40:966A and 40:967A were reversed. State v. Duckett, 740 So. 2d 227, 1999 La. App. LEXIS 2237 (July 27, 1999).

Marijuana seized from defendants’ car during an investigatory stop could not be used to convict them of marijuana possession, a violation of La. Rev. Stat. Ann. § 40:966, because the police lacked reasonable cause to suspect them, as opposed to another person they were on the lookout for, of past or present criminal conduct. State v. Sims, 350 So. 2d 1189, 1977 La. LEXIS 6431 (Oct. 10, 1977).

••• Plain View. — Trial court erred in finding there was no basis for the seizure and arrest of defendant where although he did not sell drugs to a confidential informant he was present while the sales were occurring and the police officer was entitled to seize a foil package sticking out of defendant’s waistband during the valid investigatory stop. State v. Dowell, 857 So. 2d 1098, 2003 La. App. LEXIS 2799 (Sept. 24, 2003).

••• Search Incident to Lawful Arrest

•••• General Overview. — Trial court erred in suppressing drug evidence seized from defendant where he had made a sale of drugs to a confidential informant, who had already provided the police with the tip that a man with the same name as defendant was selling drugs from the targeted location; the police officers had probable cause to arrest defendant and lawfully conducted a search incidental to that arrest. State v. Dowell, 857 So. 2d 1098, 2003 La. App. LEXIS 2799 (Sept. 24, 2003).

Where police officers had probable cause to arrest defendant based on a description of a suspect in an unrelated matter, the lawful arrest justified the search of defendant’s person where a controlled substance was found. State v. Curry, 400 So. 2d 614, 1981 La. LEXIS 8415 (June 22, 1981), not followed by State v. Benton, 432 So. 2d 334, 1983 La. App. LEXIS 8562 (La.App. 1 Cir. 1983).

••• Stop & Frisk

•••• General Overview. — Where stop occurred after two state police officers in separate cars noticed defendant’s erratic driving, the stop was legal, pat-down frisk was also justified where, when officers approached defendant, they smelled a strong odor of marijuana and defendant became nervous;the circumstances gave the officers probable cause to search the car. State v. Olive, 544 So. 2d 606, 1989 La. App. LEXIS 1017 (May 24, 1989).

••• Vehicle Searches. — Where police officers’ reasonable suspicion to stop defendant ripened into probable cause when he furtively threw an object into his car as the officers approached, a warrantless car search was permissible under the automobile exception. State v. Thompson, 842 So. 2d 330, 2003 La. LEXIS 1090 (Apr. 9, 2003).

Police did not have reasonable cause to believe that defendant had committed an offense when they chased and stopped a car in which he was riding, and the state supreme court suppressed marijuana seeds police found in the car after defendant was arrested. State v. Finklea, 313 So. 2d 224, 1975 La. LEXIS 5099 (Apr. 24, 1975).

•••• General Overview. — Evidence seized from a truck, which led to a charge of possession of marijuana in violation of La. Rev. Stat. Ann. § 40:966(D)(1), was found to have been properly suppressed upon a finding that police officers did not have a valid reason for stopping the truck because, under the totality of the circumstances, the investigative stop was not justified because officers lacked reasonable suspicion that the truck driver was committing, had committed, or was about to commit a criminal offense, including a traffic violation. State v. Oliver, 752 So. 2d 911, 1999 La. App. LEXIS 3087 (Sept. 22, 1999).

• Interrogation

•• Noncustodial Confessions & Statements. — Where police executed a warrant for another person and obtained that person’s permission to search his apartment, defendant was not the focus of an investigation, was not in a custodial situation, was not deprived of his freedom in any significant way, and Miranda warnings were not required before an officer said “What is this?” and defendant answered that it was marijuana and that it belonged to him; thus, defendant was not entitled to a suppression of his statement in a trial for possession of marijuana. State v. Nguyen, 707 So. 2d 66, 1998 La. App. LEXIS 18 (Jan. 14, 1998), writ denied by La. 98-0441, 716 So. 2d 879, 1998 La. LEXIS 1059 (La. Mar. 27, 1998).

• Accusatory Instruments

•• Indictments

••• General Overview. — Although defendant provided the money for the methylenedioxymethamphetamine (ecstasy), the facts showed that the deceased was a joint participant in the transaction because she shared in the right to control the drugs that were purchased, and thus, the State’s allegations did not support a finding that defendant’s actions went beyond those of a mere purchaser and consumer; therefore, pursuant to La. Const. art. I, § 13 and La. Code Crim. Proc. Ann. arts. 464, 484, 485, and 532(1) and (5), the trial court’s decision, granting of defendant’s motion to quash the indictment charging defendant with the second degree murder of the deceased by distributing a controlled substance to her which caused her death, in violation of La. Rev. Stat. Ann. § 14:30.1(A)(3), and with possession with intent to distribute a Schedule I controlled dangerous substance, in violation of La. Rev. Stat. Ann. § 40:966(A)(1), was affirmed. State v. Corbett, 879 So. 2d 151, 2004 La. App. LEXIS 770 (Apr. 2, 2004), reversed by, remanded by La. 04-1124, 888 So. 2d 764, 2004 La. LEXIS 3289 (La. Nov. 15, 2004).

An indictment for controlling, transporting, and attempting to conceal marijuana was not fatally defective because the indictment was based on, and followed the wording of, former La. Rev. Stat. Ann. § 40:962 (now La. Rev. Stat. Ann. § 40:966 et seq.) State v. Richard, 245 LA. 465, 158 So. 2d 828, 1963 La. LEXIS 2691 (Dec. 16, 1963), overruled in part by State v. Jackson, 308 So. 2d 265, 1975 La. LEXIS 3787 (La. 1975).

•• Informations

••• General Overview. — Because a defendant’s plea of guilty to possession of marijuana with intent to distribute, La. Rev. Stat. Ann. § 40:966(A)(1), was not responsive to the crime of possession of marijuana in excess of 100 pounds but less than 2,000 pounds, La. Rev. Stat. Ann. § 40:966(E)(1), with which he was charged by bill of information, which was never amended, and the charged crime was not included within the crimes for which responsive verdicts were listed in La. Code Crim. Proc. Ann. art. 814, and the crime to which the defendant pled did not meet the criteria of a lesser included crime, and given that, although both crimes required proof of possession, § 40:966(A)(1) required proof of the additional element of intent to distribute not required by § 40:966(E)(1), which intent element could not be inferred under § 40:966E(1) by reasoning the sheer quantity of marijuana possessed presupposed a criminal intent to distribute marijuana to others, the defendant was convicted of a crime of which he was not informed, in violation of his rights under La. Const. art. I, § 13, and the conviction was set aside. State v. Gooden, 523 So. 2d 283, 1988 La. App. LEXIS 408 (Mar. 30, 1988), writ of certiorari denied by 530 So. 2d 570, 1988 La. LEXIS 1637 (La. 1988).

In charging defendant with distribution of heroin, a violation of La. Rev. Stat. Ann. § 40:966, La. Const. 1921, art. I, § 10 (now La. Const. art. I, § 13) did not require that the bill allege the name of the person buying or receiving the drugs. State v. Martin, 310 So. 2d 544, 1975 La. LEXIS 3531 (Mar. 31, 1975).

•• Multiplicity

••• General Overview. — Connection between two charges of distribution of heroin was that they constituted parts of a common scheme or plan on defendant’s behalf to sell to a single undercover officer four bundles of heroin at a set price, and the offenses were triable by the same mode of trial as each instance of the conduct provoked the same penalty; consequently, the charges were properly joined in a single indictment. State v. Labostrie, 358 So. 2d 1243, 1978 La. LEXIS 7603 (May 22, 1978).

• Discovery & Inspection

•• Subpoenas

••• General Overview. — Where a requested subpoena was merely left on the residence door when a material witness was served, and defendant’s conviction on marijuana possession charges under La. Rev. Stat. Ann. § 40:966 followed his witness’ failure to appear at trial, the defendant was denied his right to compulsory process under USCS Const. Amend. 6, La. Const. art. I, § 16, and La. Code Crim. Proc. Ann. art. 731, and denied his right to present a defense by virtue of the improper delivery of the subpoena. State v. Hill, 534 So. 2d 1296, 1988 La. App. LEXIS 2200 (Oct. 27, 1988), writ denied by 536 So. 2d 1248, 1989 La. LEXIS 170 (La. 1989).

• Pretrial Motions & Procedures

•• Dismissal. — While the State had lost the marijuana that defendant had been accused of distributing in his indictment for distribution of marijuana, La. Rev. Stat. Ann. § 40:966(A), the trial court could not quash the indictment based on loss of evidence because it would have amounted to a determination that the State, without that evidence, had insufficient evidence; such was not a proper ground upon which a motion to quash could be granted. State v. Ray, 721 So. 2d 974, 1998 La. App. LEXIS 2990 (Oct. 28, 1998).

•• Joinder & Severance

••• Severance of Offenses. — Evidence adduced by the State to establish defendant’s participation in the two counts of distribution of heroin charged consisted primarily of the testimony of an undercover officer and members of the surveillance team that witnessed the acts of distribution; their testimony was presented in a clear and concise manner; moreover, because the charges were for a violation of the same statute, La. Rev. Stat. Ann. § 40:966, there should have been no confusion in the application of the law to the offenses; given these circumstances, the appellate court found that the noncomplex nature of the evidence and the singularity of the applicable law rendered the case appropriate for a single trial on both charges. State v. Labostrie, 358 So. 2d 1243, 1978 La. LEXIS 7603 (May 22, 1978).

•• Suppression of Evidence. — In a criminal prosecution for possession of marijuana with intent to distribute, defendants were not entitled to suppress 60 pounds marijuana hidden behind the rear bumper on their vehicle; the marijuana was discovered during a traffic stop, after police were given consent to conduct a search of the vehicle. State v. Strange, 876 So. 2d 39, 2004 La. LEXIS 1668 (May 14, 2004), remanded by La. App. 06-497, 940 So. 2d 819, 2006 La. App. LEXIS 2197 (La.App. 3 Cir. Sept. 27, 2006).

Trial court erred in suppressing drug evidence seized from defendant where he had made a sale of drugs to a confidential informant, who had already provided the police with the tip that a man with the same name as defendant was selling drugs from the targeted location; the police officers had probable cause to arrest defendant and lawfully conducted a search incidental to that arrest. State v. Dowell, 857 So. 2d 1098, 2003 La. App. LEXIS 2799 (Sept. 24, 2003).

Defendant’s conviction and sentence for possession of heroin under La. Rev. Stat. Ann. § 40:966(C) was properly affirmed and his motion to suppress the drug evidence was properly denied, where the police officer had reasonable suspicion to believe that defendant discarded the packaged heroin lying on the grass. State v. Baker, 776 So. 2d 1212, 2000 La. App. LEXIS 2883 (Nov. 15, 2000), writ denied by La. 2001-1861, 798 So. 2d 972, 2001 La. LEXIS 2883 (La. Oct. 5, 2001).

Denial of defendant’s motion to suppress evidence following his conviction for the offense of production of marijuana, a violation of La. Rev. Stat. Ann. § 40:966A, was affirmed because defendant did not have a reasonable expectation of privacy in growing marijuana out of doors in open fields; furthermore, the marijuana patch was found on land that defendant did not claim to own or lease and the land belonged to an unspecified party. State v. Taylor, 714 So. 2d 143, 1998 La. App. LEXIS 1182 (May 13, 1998).

Where police executed a warrant for another person and obtained that person’s permission to search his apartment, defendant was not the focus of an investigation, was not in a custodial situation, was not deprived of his freedom in any significant way, and Miranda warnings were not required before an officer said “What is this?” and defendant answered that it was marijuana and that it belonged to him; thus, defendant was not entitled to a suppression of his statement in a trial for possession of marijuana. State v. Nguyen, 707 So. 2d 66, 1998 La. App. LEXIS 18 (Jan. 14, 1998), writ denied by La. 98-0441, 716 So. 2d 879, 1998 La. LEXIS 1059 (La. Mar. 27, 1998).

• Guilty Pleas

•• Knowing & Intelligent Requirement. — Two ten-year sentences, running concurrently, for two counts of distribution of marijuana under La. Rev. Stat. Ann. § 40:966(A)(1) and § 40:982, were not excessive where defendant was informed of the sentencing range, in accordance with La. Code Crim. Proc. Ann. art. 894.1, and entered into a plea bargain agreeing not to appeal on grounds of excessiveness, under La. Code Crim. Proc. Ann. art. 881.2, even though the trial court failed to inform defendant of the possible enhancements, as required by La. Code Crim. Proc. Ann. art. 556.1(A)(1). State v. Butler, 734 So. 2d 680, 1999 La. App. LEXIS 195 (Feb. 3, 1999).

Because a defendant’s plea of guilty to possession of marijuana with intent to distribute, La. Rev. Stat. Ann. § 40:966(A)(1), was not responsive to the crime of possession of marijuana in excess of 100 pounds but less than 2,000 pounds, La. Rev. Stat. Ann. § 40:966(E)(1), with which he was charged by bill of information, which was never amended, and the charged crime was not included within the crimes for which responsive verdicts were listed in La. Code Crim. Proc. Ann. art. 814, and the crime to which the defendant pled did not meet the criteria of a lesser included crime, and given that, although both crimes required proof of possession, § 40:966(A)(1) required proof of the additional element of intent to distribute not required by § 40:966(E)(1), which intent element could not be inferred under § 40:966E(1) by reasoning the sheer quantity of marijuana possessed presupposed a criminal intent to distribute marijuana to others, the defendant was convicted of a crime of which he was not informed, in violation of his rights under La. Const. art. I, § 13, and the conviction was set aside. State v. Gooden, 523 So. 2d 283, 1988 La. App. LEXIS 408 (Mar. 30, 1988), writ of certiorari denied by 530 So. 2d 570, 1988 La. LEXIS 1637 (La. 1988).

• Counsel

•• Effective Assistance

••• Pretrial. — Trial counsel was not ineffective where her decisions regarding the gathering and introduction of evidence fell within the ambit of “trial strategy;” fingerprinting and DNA testing would only have confirmed the ownership of a satchel in which drugs were found and the ownership of the satchel was not in issue. State v. Esteen, 846 So. 2d 167, 2003 La. App. LEXIS 1216 (Apr. 29, 2003), writ of certiorari denied by La. 2003-1034, 862 So. 2d 978, 2004 La. LEXIS 50 (La. Jan. 9, 2004).

••• Trials. — Where defendant argued that counsel failed to perform competently at trial due to his own failure to cooperate with her in preparing a defense, his own decision not to cooperate with his legal representatives placed with him the responsibility for counsel’s inadequate preparation at trial. State v. Esteen, 846 So. 2d 167, 2003 La. App. LEXIS 1216 (Apr. 29, 2003), writ of certiorari denied by La. 2003-1034, 862 So. 2d 978, 2004 La. LEXIS 50 (La. Jan. 9, 2004).

• Juries & Jurors

•• Challenges to Jury Venire

••• Bias & Prejudice

•••• General Overview. — In a drug trial, the court properly denied a challenge for cause as to a juror who said that she would be more likely to believe the testimony of a police officer when that testimony involved areas where training and experiences might make an officer more observant than a lay witness in the same situation; she further stated that she would listen to all witnesses and treat them equally. State v. Lattin, 870 So. 2d 509, 2004 La. App. LEXIS 820 (Apr. 7, 2004).

•• Province of Court & Jury

••• General Overview. — Court of appeals erred in amending verdicts from possession of heroin with intent to distribute to simple possession; as to due process concerns, the record did not show that the jurors irrationally rejected the defense hypothesis that the heroin was broken down into individual packaged doses because that was a common procedure of addicts, in order to avoid overdosing. State v. Francois, 874 So. 2d 125, 2004 La. LEXIS 1252 (Apr. 14, 2004), remanded by La. App. 2002-2056, 884 So. 2d 658, 2004 La. App. LEXIS 2261 (La.App. 4 Cir. Sept. 14, 2004).

• Trials

•• Burdens of Proof

••• Prosecution. — Trial court had not erred in finding that the State had failed in its burden of proving that there was probable cause to believe that defendant was in constructive possession of drugs where the sole basis for his arrest was the discovery of two pieces of mail inside the apartment in which drug sales had taken place which had his name on them, no one saw defendant entering the apartment nor did he have keys to it. The police were not given any information that defendant was involved in the drug trafficking occurring from the apartment and the State produced no evidence to show that defendant had a lessee’s interest in the apartment. State v. Dowell, 857 So. 2d 1098, 2003 La. App. LEXIS 2799 (Sept. 24, 2003).

Credible testimony by an undercover state police officer as to a defendant’s purchase of marijuana was ample evidence upon which to support a jury’s finding that the prosecution had proven the defendant had distributed a controlled dangerous substance classified in schedule I, marijuana. State v. Jackson, 480 So. 2d 937, 1985 La. App. LEXIS 10468 (Dec. 4, 1985), writ of certiorari denied by 484 So. 2d 668, 1986 La. LEXIS 5988 (La. 1986).

•• Defendant’s Rights

••• Right to Confrontation. — The trial court properly denied defendant’s motion to suppress taped conversations involving a confidential informant, who was deceased at the time of the trial, where (1) a trooper’s testimony was sufficient to establish that the informant voluntarily consented to cooperating with police and having his conversations recorded; and (2) even if the tapes had not been admissible, the tapes were harmless because of the other significant evidence against defendant. State v. Pierre, 869 So. 2d 206, 2004 La. App. LEXIS 306 (Feb. 23, 2004), writ denied by La. 2004-0959, 883 So. 2d 1006, 2004 La. LEXIS 2747 (La. Oct. 1, 2004).

•• Motions for Acquittal. — Where a drug transaction between defendant and an undercover agent was videotaped and shown to the jury, a sergeant viewed the videotape and identified defendant as the individual who sold marijuana to the agent, both the sergeant and the agent positively identified defendant in court, and an expert in the field of forensic science testified that the substance in question tested positive for the presence of marijuana, the evidence was sufficient to establish that defendant sold marijuana to the agent in violation of La. Rev. Stat. Ann. § 40:966(A)(1) and defendant’s motions for new trial and for post-verdict judgment of acquittal were denied. State v. Jackson, 846 So. 2d 160, 2003 La. App. LEXIS 1213 (Apr. 29, 2003), writ of certiorari denied by La. 2003-1677, 861 So. 2d 555, 2003 La. LEXIS 3712 (La. Dec. 19, 2003).

After viewing the videotape and hearing the evidence, it was clear that defendant knew that the undercover agent and another individual were discussing the purchase of drugs where immediately after the other individual said that defendant had one for 50, defendant approached the window of the vehicle and an exchange of marijuana for money took place; thus, defendant’s claims regarding lack of knowledge of the drugs were without merit, the trial court did not err in denying defendant’s motion for new trial or the motion for post-verdict judgment of acquittal, and the evidence was sufficient for the jury to convict defendant of distribution of marijuana. State v. Jackson, 846 So. 2d 160, 2003 La. App. LEXIS 1213 (Apr. 29, 2003), writ of certiorari denied by La. 2003-1677, 861 So. 2d 555, 2003 La. LEXIS 3712 (La. Dec. 19, 2003).

Trial court erred in not granting defendant’s motion for acquittal as the State failed to prove intent to distribute marijuana, and evidence of possession of 15 marijuana cigarettes, without other evidence, did not, as a matter of law, constitute evidence of possession of marijuana with intent to distribute. State v. Willis, 325 So. 2d 227, 1975 La. LEXIS 4199 (Dec. 8, 1975).

• Defenses

•• Entrapment. — In a prosecution of defendant for distribution of marijuana, defendant’s affirmative defense of entrapment failed, where the evidence showed beyond a reasonable doubt that police officers merely furnished the opportunity for defendant to distribute marijuana, as defined in La. Rev. Stat. Ann. § 40:961(9) and (13). State v. Augustus, 479 So. 2d 590, 1985 La. App. LEXIS 10302 (Nov. 19, 1985).

• Scienter

•• Actus Reus. — Defendant was properly convicted of possession of marijuana, a violation of La. Rev. Stat. Ann. § 40:966(C), despite the fact that there was no marijuana on his person, because the presence of marijuana on the ground where he stood outside his car and on the floor and dashboard of his car provided sufficient evidence that he had knowing and constructive possession of the contraband. State v. Porter, 296 So. 2d 302, 1974 La. LEXIS 3588 (June 10, 1974).

•• General Intent. — Unlawful possession of cocaine is a general intent crime, pursuant to La. Rev. Stat. Ann. §§ 40:966(C) and 14:11; it is entirely reasonable for a jury to conclude that by a defendant’s possession of an obviously used pipe that defendant must have realized that he was also possessing the residue contained in that pipe and, therefore, possessing the cocaine. State v. Sylvia, 845 So. 2d 358, 2003 La. LEXIS 1074 (Apr. 9, 2003).

•• Specific Intent. — Defendant’s conviction for possession with the intent to distribute marijuana within 1,000 feet of Kenner Drug Free Zone # 11 was proper where the facts supported the inference that defendant had specific intent to distribute the marijuana under La. Rev. Stat. Ann. §§ 40:966(A) and 14:10. State v. Washington, 866 So. 2d 973, 2004 La. App. LEXIS 58 (Jan. 27, 2004).

Crime of possession with intent to distribute a Schedule I drug requires proof that the defendant knowingly and intentionally possessed the drug and that he did so with the specific intent to distribute it. State v. Anderson, 842 So. 2d 1222, 2003 La. App. LEXIS 1040 (Apr. 9, 2003).

When the specific intent to distribute a controlled dangerous substance is based on circumstantial evidence, the state must prove the amount of the substance, and/or that the manner in which the substance was carried was inconsistent with personal use, and intent to distribute illegal drugs may be established by proving circumstances surrounding the defendant’s possession which give rise to reasonable inferences of intent to distribute. State v. Anderson, 842 So. 2d 1222, 2003 La. App. LEXIS 1040 (Apr. 9, 2003).

When the specific intent to distribute a controlled dangerous substance is based on circumstantial evidence, factors useful in determining whether the state’s circumstantial evidence is sufficient to prove intent to distribute include: (1) whether the defendant ever distributed or attempted to distribute illegal drugs; (2) whether the drug was in a form usually associated with distribution; (3) whether the amount was such to create a presumption of intent to distribute; (4) expert or other testimony that the amount found in the defendant’s actual or constructive possession was inconsistent with personal use; and (5) the presence of other paraphernalia evidencing intent to distribute. State v. Anderson, 842 So. 2d 1222, 2003 La. App. LEXIS 1040 (Apr. 9, 2003).

Where an agent observed a second person exchange what the agent believed was money for an object with defendant, a packet of heroin was found in the second person’s hand, 17 more packets were found in the second person’s pocket, and “dosage units,” of heroin, cash, and a handgun were found in defendant’s possession, the evidence was sufficient to support defendant’s conviction for possession of heroin with the specific intent to distribute the heroin. State v. Sandoval, 841 So. 2d 977, 2003 La. App. LEXIS 474 (Feb. 25, 2003), writ of certiorari denied by La. 2003-0853, 855 So. 2d 308, 2003 La. LEXIS 2777 (La. Oct. 3, 2003).

In a juvenile proceeding, the State was unable to prove that defendant had the intent to distribute marijuana where there was no evidence that any weapons, packaging materials, currency, or drug paraphernalia was found in defendant’s possession; moreover, there was no expert testimony regarding whether the amount found was inconsistent with personal use. State ex rel. B.L., 839 So. 2d 246, 2003 La. App. LEXIS 90 (Jan. 28, 2003).

Even though defendant was not advised of his right to remain silent before he admitted to being a habitual offender, which was itself reversible error, the evidence was nevertheless sufficient to convict him on the charge of possession of marijuana with intent to distribute, a violation of La. Rev. Stat. Ann. § 40:966(A)(1), as the circumstances of the transaction showed that he knowingly possessed the marijuana with the specific intent to distribute it. State v. Moffett, 572 So. 2d 705, 1990 La. App. LEXIS 3025 (Dec. 20, 1990).

Whether defendant intended to distribute the heroin in his possession in violation of La. Rev. Stat. Ann. § 40:966(A)(1) was properly inferred from the quantity of the drug possessed, which was shown to exceed the amount usually possessed by drug users for personal consumption. State v. Montegut, 471 So. 2d 286, 1985 La. App. LEXIS 8917 (June 5, 1985).

• Sentencing

•• General Overview. — Where the imposition of a sentence of life imprisonment was mandatory under La. Rev. Stat. Ann. art. 40:966(B)(1) due to defendant’s conviction for distribution of heroin in violation of La. Rev. Stat. Ann. art. 40:966(A), defendant was not prejudiced by the trial court’s failure to comply with a 24-hour delay required by La. Code Crim. Proc. Ann. art. 873 between the entry of the conviction and the sentencing. State v. Williams, 708 So. 2d 1086, 1998 La. App. LEXIS 96 (Jan. 27, 1998).

•• Alternatives

••• General Overview. — Where defendant was convicted of attempted possession of heroin and pled guilty to a multiple bill, a review of the record for errors patent revealed that his sentence of two and one-half years without benefit of probation, parole or suspension under La. Rev. Stat. Ann. 15:529.1 was error; the statute that prohibited the possession of heroin did not provide that the sentence be without benefit of parole, and where the statute did not prohibit parole, the defendant’s enhanced sentence should not have prohibited parole, and his parole eligibility was to be determined by the Department of Corrections pursuant to La. Rev. Stat. Ann. § 15:574.4. State v. Randle, 750 So. 2d 353, 1999 La. App. LEXIS 3684 (Dec. 22, 1999).

Appellate court reversed the imposition of a life sentence on defendant that had been entered by the trial court upon remand from the appellate court and reinstated the life sentence that had been originally imposed because at the time of the offense La. Rev. Stat. Ann. § 40:966(B)(1) had not prohibited benefits for offenders sentenced to life imprisonment. State v. Perique, 742 So. 2d 563, 1998 La. App. LEXIS 3346 (Nov. 4, 1998), writ denied by La. 98-3015, 740 So. 2d 622, 1999 La. LEXIS 1052 (La. Apr. 9, 1999).

Where defendant had previously been convicted of possession of amphetamines in violation of former La. Rev. Stat. Ann. § 40:971 (now La. Rev. Stat. Ann. § 40:966), was arrested for possessing a controlled substance, the district attorney had discretion to charge him with distribution of a controlled dangerous substance in violation of La. Rev. Stat. Ann. § 40:969, but not as a second offender under La. Rev. Stat. Ann. § 40:982, and, after conviction to seek and obtain an enhanced sentence as a multiple offender under La. Rev. Stat. Ann. § 15:529.1. State v. Murray, 357 So. 2d 1121, 1978 La. LEXIS 5827 (Apr. 10, 1978).

••• Probation

•••• General Overview. — Although La. Rev. Stat. Ann. § 40:966 provides for imposition of life imprisonment without benefit of probation or suspension of sentence, it does not provide that the sentence is to be without benefit of parole. State v. Bolton, 548 So. 2d 345, 1989 La. App. LEXIS 1484 (Aug. 10, 1989).

Imposition of a sentence rather than probation upon defendant for possession of controlled substances with intent to distribute in violation of La. Rev. Stat. Ann. § 40:966(A)(1), was not excessive where he had been placed on probation for another drug offense and had performed poorly as a probationer; the trial judge correctly concluded that La. Code Crim. Proc. Ann. art. 894.1(A)(2) was applicable and as such, he did not err in not placing defendant on probation. State v. Ortiz, 495 So. 2d 392, 1986 La. App. LEXIS 7764 (Oct. 8, 1986).

••• Substance Abuse Programs. — Defendant’s status as an offender under La. Rev. Stat. Ann. § 40:966(C) did not prohibit his eligibility for the drug court program because the trial court did not sentence defendant under La. Rev. Stat. Ann. § 40:966(A), rather it deferred sentencing under La. Rev. Stat. Ann. § 13:5304(O). State v. Taylor, 743 So. 2d 723, 1999 La. App. LEXIS 2042 (June 18, 1999), reversed by La. 99-2935, 769 So. 2d 535, 2000 La. LEXIS 2740 (La. Oct. 17, 2000).

Defendant who was a second time felony offender was not entitled to a suspension of his sentence for the offense of possession of heroin based on his enrollment in a drug rehabilitation program. State v. Reed, 437 So. 2d 353, 1983 La. App. LEXIS 9166 (Sept. 1, 1983).

•• Appeals

••• General Overview. — In a possession of marijuana with intent to distribute case, the trial court imposed an illegally lenient sentence because the trial court failed to impose the mandatory fine and it failed to order that at least the first five years of defendant’s sentence be served without benefits of parole, probation, or suspension of sentence as required under La. Rev. Stat. Ann. § 40:966. The trial court’s failure to impose the statutory restrictions was not cured by La. Rev. Stat. Ann. § 15:301.1 because the portion of the sentence to be served without benefits was left to the discretion of the trial court; thus, defendant’s sentence was vacated and remanded to the trial court for resentencing. State v. Brown, 902 So. 2d 542, 2005 La. App. LEXIS 1070 (Apr. 26, 2005), writ denied by La. 2005-1637, 922 So. 2d 1173, 2006 La. LEXIS 468 (La. Feb. 3, 2006).

Where defendant purchased a large quantity of marijuana from a confidential informant, he was convicted of possession of marijuana with intent to distribute, and his sentence of 10 years at hard labor was not excessive, given his prior drug offenses. State v. Stockman, 870 So. 2d 453, 2004 La. App. LEXIS 823 (Apr. 7, 2004).

Defendant’s eight-year sentence at hard labor on a guilty plea of attempted distribution of 3, 4-methylenedioxy-methamphetamine was excessive considering that he was a first-time offender, married with a solid work history and no criminal history, and the guilty plea was based on an alleged drug transaction involving less than $200.00 and an undercover agent. State v. Phayarath, 866 So. 2d 332, 2004 La. App. LEXIS 150 (Feb. 4, 2004), writ denied by La. 2004-0718, 876 So. 2d 804, 2004 La. LEXIS 2038 (La. June 18, 2004).

Before defendant pled guilty, the trial judge explained that defendant’s sentence for attempted distribution of heroin was without benefit of probation, parole, or suspension of sentence, to which defendant acknowledged defendant’s understanding and defendant was then sentenced consistent with the plea agreement to 22 and a half years without the benefit of parole; pursuant to La. Code Crim. Proc. Ann. art. 881.2(A)(2), defendant could not seek review of the sentences to which defendant agreed at the time of the plea. State v. Heredia, 847 So. 2d 17, 2003 La. App. LEXIS 1214 (Apr. 29, 2003), writ denied by La. 2003-1506, 860 So. 2d 1151, 2003 La. LEXIS 3627 (La. Dec. 12, 2003).

Defendant’s concurrent sentences of 20 years at hard labor with five years suspended conditioned on five years’ supervised probation for the crime of possession with intent to distribute marijuana and 25 years at hard labor with 10 years suspended conditioned on five years’ supervised probation for the crime of possession with intent to distribute cocaine were not constitutionally excessive; the sentences fell within the statutory limits, defendant was in possession of a large quantity of illegal substances, and defendant had been previously convicted of four felonies and numerous misdemeanors. State v. Graves, 798 So. 2d 1090, 2001 La. App. LEXIS 2113 (Oct. 3, 2001), writ denied by La. 2002-0029, 827 So. 2d 420, 2002 La. LEXIS 3021 (La. Oct. 14, 2002).

There was no reversible error in the trial court’s denying defendant, who was convicted of possession with intent to distribute heroin, the benefit of parole because under La. Rev. Stat. Ann. § 15:574.4(B), a defendant sentenced to life imprisonment is not eligible for parole until his life sentence is commuted to a fixed number of years. State v. Washington, 788 So. 2d 477, 2001 La. App. LEXIS 1176 (Mar. 21, 2001), writ denied by La. 2001-1096, 816 So. 2d 866, 2002 La. LEXIS 1694 (La. May 31, 2002).

Appellate court reversed the imposition of a life sentence on defendant that had been entered by the trial court upon remand from the appellate court and reinstated the life sentence that had been originally imposed because at the time of the offense La. Rev. Stat. Ann. § 40:966(B)(1) had not prohibited benefits for offenders sentenced to life imprisonment. State v. Perique, 742 So. 2d 563, 1998 La. App. LEXIS 3346 (Nov. 4, 1998), writ denied by La. 98-3015, 740 So. 2d 622, 1999 La. LEXIS 1052 (La. Apr. 9, 1999).

Defendant’s sentence under La. Rev. Stat. Ann. § 40:966B(2) for production of marijuana, which carried a term of imprisonment at hard labor for not less than five years nor more than 30 years and a fine of not more than $50,000, was affirmed because a trial court did not fail to adequately comply with the sentencing requirements of La. Code Crim. Proc. Ann. art. 894.1 and there was nothing to show that imposition of the minimum sentence was excessive. State v. Taylor, 714 So. 2d 143, 1998 La. App. LEXIS 1182 (May 13, 1998).

Defendant’s sentence of five years at hard labor without probation or suspension of sentence, imposed for possession of marijuana with intent to distribute in violation of La. Rev. Stat. Ann. § 40:966(A)(1), was not unconstitutionally excessive in violation of La. Const. art. I, § 20 because defendant was a second felony offender and La. Rev. Stat. Ann. § 40:966(B)(2) mandates a minimum sentence of five years at hard labor. State v. Jaurez, 624 So. 2d 26, 1993 La. App. LEXIS 2864 (Sept. 22, 1993).

•• Corrections, Modifications & Reductions. — The denial of parole was not authorized by La. Rev. Stat. Ann. § 40:966(B), and a sentence imposing life imprisonment without benefit of parole was error. State v. Vale, 650 So. 2d 379, 1995 La. App. LEXIS 220 (Jan. 31, 1995), writ denied by La. 95-1230, 661 So. 2d 1358, 1995 La. LEXIS 2610 (La. Oct. 27, 1995), reversed by, remanded by La. 95-0577, 666 So. 2d 1070, 1996 La. LEXIS 2318 (La. Jan. 26, 1996).

••• General Overview. — In the context of the distribution of heroin or certain narcotics in violation of La. Rev. Stat. Ann. § 40:966(A)(1), the penalty provision of § 40:966(A)(1) is contained in La. Rev. Stat. Ann. § 40:966(B), which provides that the sentence shall be without benefit of probation or suspension of sentence for at least five years of the sentence; however, section 40:966(B) did not provide that the sentence was restricted as to parole, and defendant’s sentence was corrected accordingly. State v. Allen, 849 So. 2d 82, 2003 La. App. LEXIS 1708 (May 28, 2003).

The appellate court did not need to take action to correct the trial court’s illegally lenient sentence where the correction was statutorily effected by La. Rev. Stat. Ann. § 15:301.1A; however, where the state failed to produce evidence sufficient to support defendant’s conviction of the heroin charge as the record did not reflect that defendant was within 1,000 feet of a schoolyard when distributing the heroin, that conviction was reversed and the sentence vacated. State v. Hall, 843 So. 2d 488, 2003 La. App. LEXIS 740 (Mar. 19, 2003), writ denied by La. 2003-1117, 916 So. 2d 128, 2005 La. LEXIS 2728 (La. Nov. 28, 2005).

As the minimum term for the crime defendant pled guilty to was 10 years, the trial court erred in sentencing him to 15 years at hard labor without benefit of parole, probation or suspension of sentence, as the trial judge could deny parole eligibility only for the minimum terms provided by the sentence; thus the sentence was remanded for defendant to serve 15 years imprisonment at hard labor, with 10 years to be served without benefit of probation, parole, or suspension of sentence. State v. Reed, 2002 La. App. LEXIS 2564 (June 26, 2002), writ denied by La. 2002-2391, 839 So. 2d 34, 2003 La. LEXIS 672 (La. Mar. 14, 2003).

Where defendant was sentenced to life following his conviction for distribution of three single doses of heroin in violation of La. Rev. Stat. Ann. § 40:966, the sentence was excessive and constituted cruel and unusual punishment in violation of La. Const. art. I, § 20 and resentencing was required because of the quantity of drugs involved and because the sentence was imposed prior to the 1977 amendment of La. Rev. Stat. Ann. § 40:966(B)(1), after which amendment sentencing discretion became available. State v. Jackson, 797 So. 2d 33, 2001 La. LEXIS 2541 (Sept. 21, 2001).

••• Illegal Sentences. — Defendant’s sentences for possession of cocaine and distribution of marijuana were illegally lenient, in that they failed to impose the fine required by La. Rev. Stat. Ann. § 40:966 and failed to mandate that some number of the first years of the sentence be imposed without benefit of parole, probation, or suspension of sentence, pursuant to La. Rev. Stat. Ann. § 40:967; however, the court did not correct the error because the State did not raise the issue. State v. Morgan, 769 So. 2d 139, 2000 La. App. LEXIS 2508 (Aug. 30, 2000).

There was patent error in a trial court’s sentence in excess of that permitted under La. Rev. Stat. Ann. 40:966, so a Court of Appeal of Louisiana remanded the case to the district court for resentencing. State v. Williams, 560 So. 2d 519, 1990 La. App. LEXIS 878 (Apr. 10, 1990).

Under La. Rev. Stat. Ann. § 40:966(B)(1), sentencing the defendant to life imprisonment without the benefit of parole resulted in an illegal sentence because the statute did not prohibit the benefit of parole. State v. Jones, 559 So. 2d 892, 1990 La. App. LEXIS 686 (Mar. 29, 1990).

Where the sentence imposed from the bench for two counts of possession with intent to distribute marijuana omitted “hard labor,” which was mandated by La. Rev. Stat. Ann. § 40:966(B)(2), the omission made the sentence illegally lenient. State v. Dorsey, 498 So. 2d 95, 1986 La. App. LEXIS 8230 (Nov. 10, 1986).

Pursuant to La. Rev. Stat. Ann. § 40:966 B(1), defendant’s sentence was illegal because the statute did not bar parole; therefore, the sentence was to be reduced to the statutory requirements. State v. Lindsey, 351 So. 2d 1178, 1977 La. LEXIS 6773 (Nov. 14, 1977).

•• Cruel & Unusual Punishment. — Where defendant pled guilty to possession of cocaine and was sentenced to the maximum prison sentence of five years, that sentence was not excessive; the trial court reviewed a PSI report and considered the facts of the case, defendant was a second felony offender and he had a history of violent behavior and the court determined that a lesser sentence would deprecate the seriousness of the offense and that there was a likelihood of continued criminal conduct if defendant were granted probation. State v. Jenkins, 874 So. 2d 368, 2004 La. App. LEXIS 1172 (May 12, 2004).

By not sentencing defendant to the mandatory minimum of eight years for the attempted crime of distribution of heroin under La. Rev. Stat. Ann. § 40:979(B), when defendant was sentenced to the five-year mandatory minimum for the actual crime of distribution of heroin under La. Rev. Stat. Ann. § 40:966(B)(1), the trial court effectively exercised its power to declare the mandatory minimum sentence for the attempted crime excessive, and imposition of a more stringent sentence for the attempted crime committed by defendant than for the actual crime committed by defendant would have been the imposition of an excessive sentence in violation of La. Const. art. I, § 20. State v. Allen, 849 So. 2d 82, 2003 La. App. LEXIS 1708 (May 28, 2003).

Where defendant was entitled to parole for distribution of heroin under La. Rev. Stat. Ann. § 40:966(B)(1), defendant was also entitled to parole under La. Rev. Stat. Ann. § 40:979(B) for attempted distribution of heroin to avoid a constitutionally excessive sentence; further, although the five-year minimum for defendant’s attempt conviction under § 40:979(B) was illegal, because the statutory minimum was eight years, imposition of the mandatory minimum would have resulted in a constitutionally excessive sentence because the minimum for the lesser-included attempt offense was greater than the minimum for actual distribution under La. Rev. Stat. Ann. § 40:966(B)(1). State v. Allen, 849 So. 2d 82, 2003 La. App. LEXIS 1708 (May 28, 2003).

Thirty-three-year sentence imposed on defendant for possession of marijuana with intent to distribute, as a habitual offender was not constitutionally excessive, where the term was considerably less than the mandatory minimum; moreover, the record showed that defendant had a more extensive criminal history than was reflected in the habitual offender bill of information, and defendant was apparently on probation at the time he was arrested for the instant offense. State v. Esteen, 846 So. 2d 167, 2003 La. App. LEXIS 1216 (Apr. 29, 2003), writ of certiorari denied by La. 2003-1034, 862 So. 2d 978, 2004 La. LEXIS 50 (La. Jan. 9, 2004).

Defendant’s 10-year sentence for possession of small amount of heroin in violation of former La. Rev. Stat. Ann. § 40:966(C) was not excessive, where defendant (1) had a long criminal history with 60 arrests and 12 convictions, primarily for drug or alcohol offenses, spanning 22 years, and (2) continued to operate motor vessels and motor vehicles while under the influence of drugs showed a complete disregard for the safety of others. State v. Schieffler, 841 So. 2d 1000, 2003 La. App. LEXIS 454 (Feb. 25, 2003), writ denied by La. 2003-0741, 853 So. 2d 636, 2003 La. LEXIS 2533 (La. Sept. 19, 2003).

Defendant’s 10-year sentence for possession of small amount of heroin was not excessive given defendant’s extensive criminal history and past use of drugs while operating vessels and motor vehicles, despite the fact La. Rev. Stat. Ann. § 40:966(C), as amended, allowed for suspension of a sentence. State v. Schieffler, 841 So. 2d 1000, 2003 La. App. LEXIS 454 (Feb. 25, 2003), writ denied by La. 2003-0741, 853 So. 2d 636, 2003 La. LEXIS 2533 (La. Sept. 19, 2003).

Sentence of five years at hard labor without benefit of probation, parole, or suspension of sentence, with credit for time served, for guilty plea to possession of marijuana was not so grossly disproportionate as to shock the appellate court’s sense of justice, particularly in light of defendant’s prior criminal record and the fact that it was the minimum sentence allowed under the law for the crime to which he pled guilty. State v. Day, 838 So. 2d 74, 2003 La. App. LEXIS 216 (Feb. 5, 2003).

Defendant’s concurrent sentences of 20 years at hard labor with five years suspended conditioned on five years’ supervised probation for the crime of possession with intent to distribute marijuana and 25 years at hard labor with 10 years suspended conditioned on five years’ supervised probation for the crime of possession with intent to distribute cocaine were not constitutionally excessive; the sentences fell within the statutory limits, defendant was in possession of a large quantity of illegal substances, and defendant had been previously convicted of four felonies and numerous misdemeanors. State v. Graves, 798 So. 2d 1090, 2001 La. App. LEXIS 2113 (Oct. 3, 2001), writ denied by La. 2002-0029, 827 So. 2d 420, 2002 La. LEXIS 3021 (La. Oct. 14, 2002).

Sentence of seven years at hard labor and $1,000 fine for possession of marijuana with intent to distribute, a violation of La. Rev. Stat. § 40:966(A)(1), where defendant had a very negative presentence investigation report, a lengthy record of arrests, and a poor attitude, caused no prejudice. State v. Wilkinson, 754 So. 2d 301, 2000 La. App. LEXIS 312 (Feb. 18, 2000), writ denied by La. 2000-0957, 786 So. 2d 113, 2001 La. LEXIS 744 (La. Mar. 9, 2001).

Defendant’s sentence of 15 years at hard labor for his conviction for possession of a controlled substance with intent to distribute was not constitutionally excessive or an abuse of the trial court’s discretion; the trial court found that there was an undue risk that defendant would commit another crime if released, that defendant was in need of treatment, that a lesser sentence would deprecate the seriousness of the crime, and that defendant had a prior criminal history. State v. Thomas, 745 So. 2d 776, 1999 La. App. LEXIS 2954 (Oct. 27, 1999), writ denied by La. 2000-1008, 775 So. 2d 445, 2000 La. LEXIS 3338 (La. Nov. 27, 2000), writ denied by La. 2000-0242, 775 So. 2d 1076, 2000 La. LEXIS 3416 (La. Dec. 8, 2000).

Sentence of three years at hard labor with a recommendation for an intensive incarceration program for attempted distribution of marijuana was not an abuse of discretion even though defendant was a first felony offender. State v. Crooks, 580 So. 2d 563, 1991 La. App. LEXIS 1300 (May 22, 1991), writ of certiorari denied by 584 So. 2d 1170, 1991 La. LEXIS 2469 (La. 1991).

Sentence under La. Rev. Stat. Ann. § 40:966(B)(1) of life in prison at hard labor (now maximum of fifty years) without benefit of probation or suspension of sentence for distribution of heroin was not unconstitutionally excessive. State v. Frey, 568 So. 2d 576, 1990 La. App. LEXIS 2069 (Sept. 25, 1990), writ of certiorari denied by 573 So. 2d 1118, 1991 La. LEXIS 298 (La. 1991), writ denied by La. 2003-3207, 862 So. 2d 976, 2004 La. LEXIS 41 (La. Jan. 9, 2004).

Imposition of concurrent sentences of five years of imprisonment upon defendant’s conviction for two counts of possession of a controlled substance with intent to distribute in violation of La. Rev. Stat. Ann. § 40:966(A)(1), was not excessive where defendant had a prior conviction for possession of marijuana, had performed poorly as a probationer, and had pleaded guilty to only two of five charges. State v. Ortiz, 495 So. 2d 392, 1986 La. App. LEXIS 7764 (Oct. 8, 1986).

Defendant’s sentence of four years for possession of marijuana with intent to distribute was not excessive considering his extensive criminal history. State v. Vital, 491 So. 2d 180, 1986 La. App. LEXIS 7268 (June 25, 1986).

Defendant’s sentence to five years at hard labor for attempted distribution of marijuana in violation of La. Rev. Stat. Ann. §§ 40:966(B)(2) and 14:27 was not excessive in light of lenient disposition of his other drug-related offenses. State v. King, 471 So. 2d 1181, 1985 La. App. LEXIS 9011 (June 26, 1985).

Six years at hard labor for a conviction for distribution of marijuana was not excessive where the trial court found that defendant was a second-felony offender and that there was an undue risk that during a period of suspended sentence or probation defendant would commit another crime and that the defendant was in need of correctional treatment or a custodial environment that could best be provided by defendant’s commitment to an institution. State v. Cook, 460 So. 2d 1075, 1984 La. App. LEXIS 10062 (Dec. 5, 1984), writ of certiorari denied by 466 So. 2d 465, 1985 La. LEXIS 8416 (La. 1985), writ of certiorari denied by 466 So. 2d 466, 1985 La. LEXIS 8417 (La. 1985).

Mandatory penalty under La. Rev. Stat. Ann. § 40:966(B)(1) for heroin distribution of life imprisonment at hard labor without benefit of probation or suspension of sentence, is not cruel, unusual, or excessive, and is not disproportionate to the crime involved. State v. Shields, 454 So. 2d 405, 1984 La. App. LEXIS 9342 (July 31, 1984).

A sentence of five years at hard labor and no fine for production of marijuana was not excessive punishment within the meaning of La. Const. art. I, § 20; the maximum sentence allowed by La. Rev. Stat. Ann. § 40:966(B)(2) was 10 years at hard labor and the payment of a fine in the maximum amount of $15,000. State v. Aspin, 449 So. 2d 49, 1984 La. App. LEXIS 9980 (Feb. 28, 1984).

Sentence of five years imposed on defendant for cultivation of marijuana, in violation of La. Rev. Stat. Ann. § 40:966(A), which was one half the maximum sentence, was not excessive. State v. Johnson, 445 So. 2d 61, 1984 La. App. LEXIS 7891 (Jan. 16, 1984), writ of certiorari denied by 448 So. 2d 116, 1984 La. LEXIS 8752 (La. 1984).

Mandatory sentence of life imprisonment imposed upon defendant under a prior version of La. Rev. Stat. Ann. § 40:966 for a conviction for distribution of heroin, his first offense, did not constitute cruel and unusual punishment. State v. Mallery, 364 So. 2d 1283, 1978 La. LEXIS 5474 (Nov. 13, 1978), writ of certiorari denied by 442 U.S. 940, 99 S. Ct. 2881, 61 L. Ed. 2d 310, 1979 U.S. LEXIS 2162 (1979).

Sentence of nine years imprisonment and a fine of $2,500 did not constitute cruel and unusual punishment for a first time offender of La. Rev. Stat. Ann. § 40:966 considering that defendant was a hospital security guard, that he sold marijuana at the hospital, and that the sentence was within the limits set by § 40:966. State v. Mayes, 325 So. 2d 591, 1976 La. LEXIS 5153 (Jan. 19, 1976).

Mandatory life sentence that was imposed against defendant who was convicted of distribution of heroin was not excessive nor cruel and unusual punishment even though it was imposed without consideration of any mitigating circumstances. State v. Whitehurst, 319 So. 2d 907, 1975 La. LEXIS 4616 (Oct. 1, 1975).

La. Rev. Stat. Ann. § 40:966, which imposed a mandatory life sentence for the distribution of heroin, did not amount to cruel and unusual punishment and was constitutionally valid. State v. Stetson, 317 So. 2d 172, 1975 La. LEXIS 4401 (July 25, 1975).

•• Fines. — While the judge properly informed defendant of the minimum and maximum terms of imprisonment for distribution of marijuana, the judge erred in informing defendant that he was subject to a fine of up to $10,000 thousand dollars, because La. Rev. Stat. Ann. § 40:966(B)(2) provided for a fine of up to $50,000. Nevertheless, the error was harmless. State v. Villarreal, 759 So. 2d 126, 2000 La. App. LEXIS 196 (Feb. 16, 2000), writ denied by La. 2000-1175, 786 So. 2d 745, 2001 La. LEXIS 843 (La. Mar. 16, 2001).

Defendant should have received not only a term of incarceration but also a fine for his conviction of possession with intent to distribute marijuana; where the state failed to appeal the trial court’s failure to impose a fine on defendant, and did not raise the issue in the trial court, the appellate court was required to ignore the error favorable to defendant. State v. Arrington, 556 So. 2d 263, 1990 La. App. LEXIS 61 (Jan. 24, 1990).

•• Forfeitures

••• General Overview. — Where a defendant convicted of possession of heroin in violation of La. Rev. Stat. Ann. § 40:966(C) did not request the provisional release of his property before the state filed its petition in rem for the civil forfeiture of the property, defendant’s argument that the notice of pending forfeiture was not timely filed under La. Rev. Stat. Ann. § 40:2608 was moot. State v. 70 Oakland St., 727 So. 2d 1240, 1999 La. App. LEXIS 125 (Jan. 26, 1999), writ denied by La. 99-1095, 747 So. 2d 540, 1999 La. LEXIS 2334 (La. Sept. 3, 1999).

•• Guidelines

••• General Overview. — Sentence of twenty-five years at hard labor for the conviction of distribution of marijuana was less than half the maximum possible sentence under La. Rev. Stat. Ann. § 40:966B(2) and La. Rev. Stat. Ann. § 15:529.1A(1)(a) and was upheld. State v. Miller, 792 So. 2d 104, 2001 La. App. LEXIS 1841 (July 25, 2001), writ denied by La. 2001-2420, 818 So. 2d 791, 2002 La. LEXIS 2204 (La. June 21, 2002).

Where the statutory minimum sentence for a conviction of possession of marijuana with intent to distribute in violation of La. Rev. Stat. Ann. § 40:966(A)(1) exceeded the sentence recommended by the sentencing guidelines, the statutory minimum became the sentence recommended by the guidelines pursuant to § 211 of the guidelines. State v. Bostic, 637 So. 2d 591, 1994 La. App. LEXIS 1369 (May 4, 1994), writ denied by La. 94-1476, 643 So. 2d 159, 1994 La. LEXIS 2448 (La. Oct. 14, 1994).

Following his plea of guilty to the crime of possession of drugs with intent to distribute, the judge improperly imposed the sentence of five years at hard labor without considering any of the statutory factors set forth in La. Code Crim. Proc. Ann. art. 894.1. State v. Green, 598 So. 2d 624, 1992 La. App. LEXIS 1102 (Apr. 16, 1992).

A sentence imposed on defendant for distributing heroin was not excessive, as the sentencing options of suspended sentence and parole, available under the penalty provision of La. Rev. Stat. Ann. § 40:966, had been considered by the sentencing judge in following the guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 and in considering any mitigating circumstances. State v. Grant, 555 So. 2d 528, 1989 La. App. LEXIS 2623 (Dec. 14, 1989), writ of certiorari denied by 558 So. 2d 602, 1990 La. LEXIS 707 (La. 1990).

Given that a defendant’s sentence of seven years at hard labor for possession of phencyclidine was within the maximum and did not violate La. Const. art. I, § 20 and that the trial court took cognizance of the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1, the sentence was not excessive. State v. Haynes, 514 So. 2d 1206, 1987 La. App. LEXIS 10527 (Oct. 28, 1987).

Sentencing judge properly applied the sentencing guidelines in imposing a seven-year sentence on defendant for possession of marijuana with intent to distribute; although defendant was technically a first offender, the sentencing judge found that he was actually an experienced criminal who finally got caught. State v. Slaid, 508 So. 2d 597, 1987 La. App. LEXIS 9727 (June 10, 1987), writ of certiorari denied by 513 So. 2d 819, 1987 La. LEXIS 10304 (La. 1987).

Imposition of a sentence rather than probation upon defendant for possession of controlled substances with intent to distribute in violation of La. Rev. Stat. Ann. § 40:966(A)(1), was not excessive where he had been placed on probation for another drug offense and had performed poorly as a probationer; the trial judge correctly concluded that La. Code Crim. Proc. Ann. art. 894.1(A)(2) was applicable and as such, he did not err in not placing defendant on probation. State v. Ortiz, 495 So. 2d 392, 1986 La. App. LEXIS 7764 (Oct. 8, 1986).

Defendant’s three-year sentence for her crime, possession of marijuana with intent to distribute in violation of La. Rev. Stat. Ann. § 40:966(A)(1), was proper due to the seriousness of the crime, despite mitigating circumstances, because the judge properly individualized the sentence to the crime as required by La. Code Crim. Proc. Ann. art. 894.1. State v. Wilkinson, 483 So. 2d 245, 1986 La. App. LEXIS 6039 (Feb. 5, 1986), writ of certiorari denied by 488 So. 2d 198, 1986 La. LEXIS 6331 (La. 1986).

La. Rev. Stat. Ann. § 40:966(B)(1), does not authorize the denial of parole, but rather provides that upon conviction defendant shall be sentenced to life imprisonment at hard labor without benefit of probation, or suspension of sentence. State v. Williams, 453 So. 2d 276, 1984 La. App. LEXIS 9256 (May 30, 1984), writ of certiorari denied by 456 So. 2d 1018, 1984 La. LEXIS 9517 (La. 1984).

Defendant’s sentence at three years at hard labor for distributing marijuana was not excessive, as it was within the lower range of La. Rev. Stat. Ann. § 40:966(B)(2), as defendant’s extensive criminal history necessitated correctional treatment, and as the guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 were complied with in sentencing, including the consideration of the presentence investigation, the seriousness of the crime, and defendant’s age and education. State v. Richard, 450 So. 2d 57, 1984 La. App. LEXIS 8727 (May 16, 1984).

Defendant was properly sentenced to the maximum term of 10 years at hard labor plus a fine of $1,000 for each of his two convictions for marijuana distribution and to 6 months in jail plus a $500 fine for his conviction for possession of marijuana, and the possession sentence was properly consecutive to the concurrent distribution sentences, where defendant sold marijuana while on bail awaiting trial for distributing marijuana, and where defendant’s actions indicated that he was in the business of selling a controlled substance although he had no prior convictions. State v. Jacobs, 383 So. 2d 342, 1980 La. LEXIS 7499 (Apr. 7, 1980).

Where a trial judge mistakenly thought that he was expressly prohibited from suspending mandatory life sentences for distribution of heroin under La. Rev. Stat. Ann. § 40:966(B)(1), 1973 La. Acts 207, but § 40:966 did not at that time expressly prohibit suspending the sentence, the trial court could not change the sentence after defendants filed their appeal under La. Code Crim. Proc. Ann. art. 882 because it was not an illegal sentence. State v. Battaglia, 377 So. 2d 264, 1979 La. LEXIS 7184 (Nov. 1, 1979).

In sentencing defendant for distribution of heroin, the trial court erred in imposing a life sentence mandated by La. Rev. Stat. Ann. § 40:966(B), because it was required to consider, in accordance with the procedures and guidelines in La. Code Crim. Proc. Ann. art. 894.1, the option of suspension with probation that was available under La. Code Crim. Proc. Ann. art. 893 at the time the offense was committed. State v. Hopkins, 367 So. 2d 346, 1979 La. LEXIS 7294 (Jan. 29, 1979).

••• Adjustments & Enhancements

•••• Criminal History

••••• General Overview. — Defendant’s sentence of four years for possession of marijuana with intent to distribute was not excessive considering his extensive criminal history. State v. Vital, 491 So. 2d 180, 1986 La. App. LEXIS 7268 (June 25, 1986).

Defendant’s sentence at three years at hard labor for distributing marijuana was not excessive, as it was within the lower range of La. Rev. Stat. Ann. § 40:966(B)(2), as defendant’s extensive criminal history necessitated correctional treatment, and as the guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 were complied with in sentencing, including the consideration of the presentence investigation, the seriousness of the crime, and defendant’s age and education. State v. Richard, 450 So. 2d 57, 1984 La. App. LEXIS 8727 (May 16, 1984).

Where defendant had previously been convicted of possession of amphetamines in violation of former La. Rev. Stat. Ann. § 40:971 (now La. Rev. Stat. Ann. § 40:966), was arrested for possessing a controlled substance, the district attorney had discretion to charge him with distribution of a controlled dangerous substance in violation of La. Rev. Stat. Ann. § 40:969, but not as a second offender under La. Rev. Stat. Ann. § 40:982, and, after conviction to seek and obtain an enhanced sentence as a multiple offender under La. Rev. Stat. Ann. § 15:529.1. State v. Murray, 357 So. 2d 1121, 1978 La. LEXIS 5827 (Apr. 10, 1978).

Whenever enhanced penalties are provided for a subsequent offense, whether with regard to multiple-offender statutes or to driving-while-intoxicated or other statutes creating a greater degree of criminal liability for a repeat offense, in order to be available for imposition of a greater punishment as a subsequent offender, the prior convictions must precede the commission of the principal offense, that is, the latest prosecution in point of time. State v. Neal, 347 So. 2d 1139, 1977 La. LEXIS 6274 (July 1, 1977).


••••• Prior Felonies. — Defendant argued that, based on recent legislation eliminating a mandatory life sentence for distribution of heroin, the mandatory minimum sentence of life imprisonment was unconstitutionally excessive; however, defendant failed to make any argument or present any evidence in support of a downward departure from the mandatory minimum life sentence, and accordingly, the appellate court concluded that defendant failed to meet his burden of showing that the mandatory life sentence he received was unconstitutional. State v. Pierre, 869 So. 2d 206, 2004 La. App. LEXIS 306 (Feb. 23, 2004), writ denied by La. 2004-0959, 883 So. 2d 1006, 2004 La. LEXIS 2747 (La. Oct. 1, 2004).

Defendant’s sentence, as a third felony offender under the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, of imprisonment at hard labor for 20 years, without the benefit of probation or suspension, for his conviction of possession with intent to distribute marijuana, was not constitutionally excessive, and in fact, was illegally lenient. State v. Douglas, 868 So. 2d 896, 2004 La. App. LEXIS 307 (Feb. 23, 2004), writ denied by La. 2004-0955, 883 So. 2d 1006, 2004 La. LEXIS 2746 (La. Oct. 1, 2004).

Thirty-three-year sentence imposed on defendant for possession of marijuana with intent to distribute, as a habitual offender was not constitutionally excessive, where the term was considerably less than the mandatory minimum; moreover, the record showed that defendant had a more extensive criminal history than was reflected in the habitual offender bill of information, and defendant was apparently on probation at the time he was arrested for the instant offense. State v. Esteen, 846 So. 2d 167, 2003 La. App. LEXIS 1216 (Apr. 29, 2003), writ of certiorari denied by La. 2003-1034, 862 So. 2d 978, 2004 La. LEXIS 50 (La. Jan. 9, 2004).

Although the trial court erred in not informing a defendant, before he pled guilty to possession of marijuana with intent to distribute, that the offense subject to the plea could be used to enhance penalties ensuing from any subsequent offenses, the error was not fatal to the imposition of sentence where no prejudice resulted; defendant was aware of the existence of crime enhancement as he was originally charged as a second offender but that charge was dismissed pursuant to the plea, and the record reflected that the trial court informed the defendant that a harsher sentence could result on any future conviction of a drug-related crime. State v. Veillon, 737 So. 2d 51, 1999 La. App. LEXIS 214 (Feb. 3, 1999), writ denied by La. 99-0559, 745 So. 2d 20, 1999 La. LEXIS 1893 (La. June 18, 1999).

••••• Three Strikes. — Appellate court found as patent error, that defendant could not have been adjudicated a habitual offender and received enhanced sentences based on two drug offenses, possession of marijuana and phencyclidine, which had arisen out of one criminal episode. State v. Anderson, 842 So. 2d 1222, 2003 La. App. LEXIS 1040 (Apr. 9, 2003).

Defendant’s convictions for distribution of crack cocaine in violation of La. Rev. Stat. Ann. § 40:967(A)(1) and for distribution of marijuana in violation of La. Rev. Stat. Ann. § 40:966(A)(1) were affirmed and his sentence under the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii) for a third felony was not unconstitutionally excessive because the evidence proved beyond a reasonable doubt that defendant distributed or delivered by physically transferring possession of marijuana or cocaine, was not entrapped, and was not an addicted drug offender. State v. Long, 744 So. 2d 143, 1999 La. App. LEXIS 2416 (Aug. 25, 1999), writ denied by La. 1999-2780, 756 So. 2d 1140, 2000 La. LEXIS 805 (La. Mar. 17, 2000), writ of certiorari denied by 531 U.S. 835, 121 S. Ct. 93, 148 L. Ed. 2d 53, 2000 U.S. LEXIS 5314, 69 U.S.L.W. 3226 (2000).

••• Departures

•••• General Overview. — Because there was no indication that defendant presented any of the arguments regarding mitigation to the trial court, the appellate court could not determine whether the trial court had erred by imposing a sentence below the mandatory minimum on defendant’s heroin conviction, and so the matter was remanded to the trial court for a determination on that issue. State v. Sykes, 900 So. 2d 156, 2005 La. App. LEXIS 1022 (Mar. 9, 2005), writ denied by La. 2006-0719, 938 So. 2d 67, 2006 La. LEXIS 2785 (La. Oct. 6, 2006).

•• Imposition. — Where defendant was convicted of attempted possession of heroin and pled guilty to a multiple bill, a review of the record for errors patent revealed that his sentence of two and one-half years without benefit of probation, parole or suspension under La. Rev. Stat. Ann. 15:529.1 was error; the statute that prohibited the possession of heroin did not provide that the sentence be without benefit of parole, and where the statute did not prohibit parole, the defendant’s enhanced sentence should not have prohibited parole, and his parole eligibility was to be determined by the Department of Corrections pursuant to La. Rev. Stat. Ann. § 15:574.4. State v. Randle, 750 So. 2d 353, 1999 La. App. LEXIS 3684 (Dec. 22, 1999).

Defendant was properly convicted of heroin distribution under La. Rev. Stat. Ann. § 40:966(A)(1) and sentenced to life imprisonment under La. Rev. Stat. Ann. § 40:966(B)(1), where defendant sold 1.28 grams of heroin to an undercover officer. State v. Wright, 618 So. 2d 540, 1993 La. App. LEXIS 1626 (Apr. 28, 1993), writ of certiorari denied by 623 So. 2d 1334, 1993 La. LEXIS 2542 (La. 1993).

Trial court was not authorized to exclude defendant, who was convicted of possession of heroin under La. Rev. Stat. Ann. § 40:966, from consideration for parole; accordingly, defendant was entitled to have his sentence corrected to delete the provision denying him the benefit of consideration for parole. State v. Marks, 337 So. 2d 1177, 1976 La. LEXIS 5262 (Oct. 6, 1976).

••• General Overview. — Trial court complied with the sentencing guidelines under La. Code Crim. Proc. Ann. art. 894.1, where it imposed the minimum term of imprisonment under La. Rev. Stat. Ann. § 40:966, and noted defendant’s prior felony conviction as the basis for the sentence. State v. Day, 838 So. 2d 74, 2003 La. App. LEXIS 216 (Feb. 5, 2003).

Although the trial court erred in not informing a defendant, before he pled guilty to possession of marijuana with intent to distribute, that the offense subject to the plea could be used to enhance penalties ensuing from any subsequent offenses, the error was not fatal to the imposition of sentence where no prejudice resulted; defendant was aware of the existence of crime enhancement as he was originally charged as a second offender but that charge was dismissed pursuant to the plea, and the record reflected that the trial court informed the defendant that a harsher sentence could result on any future conviction of a drug-related crime. State v. Veillon, 737 So. 2d 51, 1999 La. App. LEXIS 214 (Feb. 3, 1999), writ denied by La. 99-0559, 745 So. 2d 20, 1999 La. LEXIS 1893 (La. June 18, 1999).

Trial court erred in sentencing defendant to life imprisonment at hard labor without the benefit of parole because La. Rev. Stat. Ann. § 40:966(B)(1) only allowed a sentence of life imprisonment at hard labor without the benefit of probation or suspension of suspension, with the possibility of a fine, but it did not authorize a sentence without parole. State v. Dairies, 560 So. 2d 968, 1990 La. App. LEXIS 995 (Apr. 26, 1990), writ denied by 580 So. 2d 665, 1991 La. LEXIS 1568 (La. 1991).

Given that a defendant’s sentence of seven years at hard labor for possession of phencyclidine was within the maximum and did not violate La. Const. art. I, § 20 and that the trial court took cognizance of the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1, the sentence was not excessive. State v. Haynes, 514 So. 2d 1206, 1987 La. App. LEXIS 10527 (Oct. 28, 1987).

Defendant’s 10-year sentence without the benefit of parole, probation, or suspension following his conviction for possession of heroin, in violation of La. Rev. Stat. Ann. § 40:966(C)(1), was illegally harsh because § 40:966(C)(1) did not mandate a sentence without possibility of parole. State v. Lawrence, 487 So. 2d 538, 1986 La. App. LEXIS 6609 (Apr. 11, 1986).

••• Factors. — Where defendant pled guilty to possession of cocaine and was sentenced to the maximum prison sentence of five years, that sentence was not excessive; the trial court reviewed a PSI report and considered the facts of the case, defendant was a second felony offender and he had a history of violent behavior and the court determined that a lesser sentence would deprecate the seriousness of the offense and that there was a likelihood of continued criminal conduct if defendant were granted probation. State v. Jenkins, 874 So. 2d 368, 2004 La. App. LEXIS 1172 (May 12, 2004).

Defendant was convicted of attempted distribution of heroin, which was classified as a narcotic drug under Schedule I; thus, defendant was to be imprisoned at hard labor for not less than eight nor more that 50 years without the benefit of parole, probation, or suspension of sentence and defendant’s sentence of 22 and a half years without the benefit of parole was proper. State v. Heredia, 847 So. 2d 17, 2003 La. App. LEXIS 1214 (Apr. 29, 2003), writ denied by La. 2003-1506, 860 So. 2d 1151, 2003 La. LEXIS 3627 (La. Dec. 12, 2003).

Sentence of five years at hard labor without benefit of probation, parole, or suspension of sentence, with credit for time served, for guilty plea to possession of marijuana was not so grossly disproportionate as to shock the appellate court’s sense of justice, particularly in light of defendant’s prior criminal record and the fact that it was the minimum sentence allowed under the law for the crime to which he pled guilty. State v. Day, 838 So. 2d 74, 2003 La. App. LEXIS 216 (Feb. 5, 2003).

Trial court complied with the sentencing guidelines under La. Code Crim. Proc. Ann. art. 894.1, where it imposed the minimum term of imprisonment under La. Rev. Stat. Ann. § 40:966, and noted defendant’s prior felony conviction as the basis for the sentence. State v. Day, 838 So. 2d 74, 2003 La. App. LEXIS 216 (Feb. 5, 2003).

Policy reasons mitigate against holding that the amendment to La. Rev. Stat. Ann. § 40:966(C) applies to anyone sentenced after June 15, 2001, regardless of when the offense was committed, since to do so would encourage defendants to continually delay prosecution in hope that the legislature would enact more lenient sentences; additionally, it would be grossly unfair to two defendants who commit the same crime on the same day to be sentenced under different penalties should one defendant successfully delay punishment until after the benefits of a reduced penalty go into effect, and had the legislature intended for the amendment to be retroactive, it would have expressly stated so in the act. State v. Day, 838 So. 2d 74, 2003 La. App. LEXIS 216 (Feb. 5, 2003).

Sentence of seven years at hard labor and $1,000 fine for possession of marijuana with intent to distribute, a violation of La. Rev. Stat. § 40:966(A)(1), where defendant had a very negative presentence investigation report, a lengthy record of arrests, and a poor attitude, caused no prejudice. State v. Wilkinson, 754 So. 2d 301, 2000 La. App. LEXIS 312 (Feb. 18, 2000), writ denied by La. 2000-0957, 786 So. 2d 113, 2001 La. LEXIS 744 (La. Mar. 9, 2001).

Defendant’s sentence of 15 years at hard labor for his conviction for possession of a controlled substance with intent to distribute was not constitutionally excessive or an abuse of the trial court’s discretion; the trial court found that there was an undue risk that defendant would commit another crime if released, that defendant was in need of treatment, that a lesser sentence would deprecate the seriousness of the crime, and that defendant had a prior criminal history. State v. Thomas, 745 So. 2d 776, 1999 La. App. LEXIS 2954 (Oct. 27, 1999), writ denied by La. 2000-1008, 775 So. 2d 445, 2000 La. LEXIS 3338 (La. Nov. 27, 2000), writ denied by La. 2000-0242, 775 So. 2d 1076, 2000 La. LEXIS 3416 (La. Dec. 8, 2000).

Following his plea of guilty to the crime of possession of drugs with intent to distribute, the judge improperly imposed the sentence of five years at hard labor without considering any of the statutory factors set forth in La. Code Crim. Proc. Ann. art. 894.1. State v. Green, 598 So. 2d 624, 1992 La. App. LEXIS 1102 (Apr. 16, 1992).

A sentence imposed on defendant for distributing heroin was not excessive, as the sentencing options of suspended sentence and parole, available under the penalty provision of La. Rev. Stat. Ann. § 40:966, had been considered by the sentencing judge in following the guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 and in considering any mitigating circumstances. State v. Grant, 555 So. 2d 528, 1989 La. App. LEXIS 2623 (Dec. 14, 1989), writ of certiorari denied by 558 So. 2d 602, 1990 La. LEXIS 707 (La. 1990).

Where two defendants were convicted of production of marijuana under the same circumstances but where defendant one was sentenced to 8 years’ imprisonment and defendant two was sentenced to 3 years’ imprisonment, the court vacated the 8-year sentence imposed upon defendant one; nothing in the record justified the great difference in the sentences imposed, neither defendant had a criminal record, and the health problems experienced by defendant one militated against a long prison sentence. State v. Young, 532 So. 2d 301, 1988 La. App. LEXIS 2024 (Oct. 5, 1988), writ of certiorari denied by 538 So. 2d 588, 1989 La. LEXIS 489 (La. 1989), writ of certiorari denied by 538 So. 2d 589, 1989 La. LEXIS 441 (La. 1989).

Defendant’s sentence to three years of hard labor was reduced on appeal to two years of hard labor because the trial judge failed to consider mitigating circumstances such as defendant’s improved behavior and lifestyle, which compelled a lesser sentence for his conviction for distribution of marijuana in violation of La. Rev. Stat. Ann. § 40:966A(1). State v. Brazell, 499 So. 2d 177, 1986 La. App. LEXIS 8028 (Oct. 29, 1986), writ denied by 501 So. 2d 206, 1987 La. LEXIS 8421 (La. 1987).

Defendant was properly sentenced to the maximum term of 10 years at hard labor plus a fine of $1,000 for each of his two convictions for marijuana distribution and to 6 months in jail plus a $500 fine for his conviction for possession of marijuana, and the possession sentence was properly consecutive to the concurrent distribution sentences, where defendant sold marijuana while on bail awaiting trial for distributing marijuana, and where defendant’s actions indicated that he was in the business of selling a controlled substance although he had no prior convictions. State v. Jacobs, 383 So. 2d 342, 1980 La. LEXIS 7499 (Apr. 7, 1980).

•• Plea Agreements. — Before defendant pled guilty, the trial judge explained that defendant’s sentence for attempted distribution of heroin was without benefit of probation, parole, or suspension of sentence, to which defendant acknowledged defendant’s understanding and defendant was then sentenced consistent with the plea agreement to 22 and a half years without the benefit of parole; pursuant to La. Code Crim. Proc. Ann. art. 881.2(A)(2), defendant could not seek review of the sentences to which defendant agreed at the time of the plea. State v. Heredia, 847 So. 2d 17, 2003 La. App. LEXIS 1214 (Apr. 29, 2003), writ denied by La. 2003-1506, 860 So. 2d 1151, 2003 La. LEXIS 3627 (La. Dec. 12, 2003).

•• Presentence Reports. — Defendant’s sentence at three years at hard labor for distributing marijuana was not excessive, as it was within the lower range of La. Rev. Stat. Ann. § 40:966(B)(2), as defendant’s extensive criminal history necessitated correctional treatment, and as the guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 were complied with in sentencing, including the consideration of the presentence investigation, the seriousness of the crime, and defendant’s age and education. State v. Richard, 450 So. 2d 57, 1984 La. App. LEXIS 8727 (May 16, 1984).

•• Proportionality. — Where per a plea bargain, a charge of possession of cocaine with intent to distribute was dismissed, and defendant pled guilty to a second offense possession of marijuana (reduced from a fourth offense), and simple possession of cocaine, and where defendant’s parole had been revoked several times for prior drug convictions of possessing marijuana, concurrent sentences of five years were not grossly disproportionate. State v. Johnson, 839 So. 2d 1060, 2003 La. App. LEXIS 551 (Mar. 5, 2003).

Defendant’s 10-year sentence for possession of small amount of heroin was not excessive given defendant’s extensive criminal history and past use of drugs while operating vessels and motor vehicles, despite the fact La. Rev. Stat. Ann. § 40:966(C), as amended, allowed for suspension of a sentence. State v. Schieffler, 841 So. 2d 1000, 2003 La. App. LEXIS 454 (Feb. 25, 2003), writ denied by La. 2003-0741, 853 So. 2d 636, 2003 La. LEXIS 2533 (La. Sept. 19, 2003).

Where defendant was sentenced to life following his conviction for distribution of three single doses of heroin in violation of La. Rev. Stat. Ann. § 40:966, the sentence was excessive and constituted cruel and unusual punishment in violation of La. Const. art. I, § 20 and resentencing was required because of the quantity of drugs involved and because the sentence was imposed prior to the 1977 amendment of La. Rev. Stat. Ann. § 40:966(B)(1), after which amendment sentencing discretion became available. State v. Jackson, 797 So. 2d 33, 2001 La. LEXIS 2541 (Sept. 21, 2001).

A sentence imposed on defendant for distributing heroin was not excessive, as the sentencing options of suspended sentence and parole, available under the penalty provision of La. Rev. Stat. Ann. § 40:966, had been considered by the sentencing judge in following the guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 and in considering any mitigating circumstances. State v. Grant, 555 So. 2d 528, 1989 La. App. LEXIS 2623 (Dec. 14, 1989), writ of certiorari denied by 558 So. 2d 602, 1990 La. LEXIS 707 (La. 1990).

Defendant’s sentence of four years for possession of marijuana with intent to distribute was not excessive considering his extensive criminal history. State v. Vital, 491 So. 2d 180, 1986 La. App. LEXIS 7268 (June 25, 1986).

•• Ranges. — Where defendant was entitled to parole for distribution of heroin under La. Rev. Stat. Ann. § 40:966(B)(1), defendant was also entitled to parole under La. Rev. Stat. Ann. § 40:979(B) for attempted distribution of heroin to avoid a constitutionally excessive sentence; further, although the five-year minimum for defendant’s attempt conviction under § 40:979(B) was illegal, because the statutory minimum was eight years, imposition of the mandatory minimum would have resulted in a constitutionally excessive sentence because the minimum for the lesser-included attempt offense was greater than the minimum for actual distribution under La. Rev. Stat. Ann. § 40:966(B)(1). State v. Allen, 849 So. 2d 82, 2003 La. App. LEXIS 1708 (May 28, 2003).

Trial court did not err when it did not apply the sentencing amendments to La. Code Crim. Proc. Ann. art. 893, contained in 2001 La. Acts 403, § 6, to defendant’s sentence under La. Rev. Stat. Ann. § 40:966(A) where the clear reading of the act itself provided that it would only have prospective effect. State v. Day, 838 So. 2d 74, 2003 La. App. LEXIS 216 (Feb. 5, 2003).

Trial court erred in sentencing defendant under La. Rev. Stat. Ann. § 40:966(C)(1) as amended where the statute was amended to provide for a lesser penalty after defendant committed the crime but before he was sentenced; because the amendment was specifically given prospective effect, the penalty set out in the statute at the time of the offense controlled, and the trial court did not set forth reasons for a downward departure of the mandatory minimum sentence provided by pre-amendment § 40:966(C)(1). State v. Serpas, 798 So. 2d 1178, 2001 La. App. LEXIS 2377 (Oct. 3, 2001).

Pursuant to La. Rev. Stat. Ann. § 40:966 (C)(1), which expressly prohibited the suspension of a sentence and probation, the trial court could not suspend the execution of a jail sentence nor impose a sentence that was below the minimum sentence permitted under the substantive offense. State v. Hebert, 652 So. 2d 1049, 1995 La. App. LEXIS 578 (Mar. 16, 1995).

Given that a defendant’s sentence of seven years at hard labor for possession of phencyclidine was within the maximum and did not violate La. Const. art. I, § 20 and that the trial court took cognizance of the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1, the sentence was not excessive. State v. Haynes, 514 So. 2d 1206, 1987 La. App. LEXIS 10527 (Oct. 28, 1987).

On appeal of defendant’s sentence, which lacked the benefit of parole, the sentence vacated because it was illegally excessive, and the case was remanded for resentencing. State v. Scott, 490 So. 2d 465, 1986 La. App. LEXIS 7153 (June 5, 1986).

Although a sentence imposed for simple possession of marijuana, was the maximum allowed for a first conviction under La. Rev. Stat. Ann. § 40:966(D), by plea bargaining, defendant obtained a significant reduction in the sentence he could have received, so the trial judge did not abuse his discretion and the sentence was not excessive in violation of La. Const. 1974, art. I, § 20. State v. Vinson, 482 So. 2d 48, 1986 La. App. LEXIS 5937 (Jan. 13, 1986).

Trial court did not err in sentencing the defendant to twenty years for his second conviction of possession of phencyclidine because of the large amount that was confiscated and because of the defendant’s prior criminal history. State v. Roberson, 454 So. 2d 343, 1984 La. App. LEXIS 9320 (July 31, 1984), writ of certiorari denied by 458 So. 2d 126, 1984 La. LEXIS 9893 (La. 1984).

Trial court did not err in sentencing defendant to five years at hard labor for each count of distribution of marijuana in violation of La. Rev. Stat. Ann. § 40:966; the trial judge followed the sentencing guidelines found in La. Code Crim. Proc. Ann. art. 894.1, the sentences could have been imposed consecutively pursuant to La. Code Crim. Proc. Ann. art. 883, and defendant’s sentence was only one-fourth of the maximum sentence as provided by La. Rev. Stat. Ann. Code § 40:966(B). State v. Downing, 451 So. 2d 1221, 1984 La. App. LEXIS 8954 (June 6, 1984).

Defendant’s sentence of life imprisonment without benefit of probation, parole, or suspension of sentence for 20 years for heroin distribution illegally disregarded available sentencing alternatives and exceeded the limits of La. Rev. Stat. Ann. § 40:966(B); 1977 La. Acts 631 was not enacted to remove suspension of sentence and probation as alternatives until after defendant’s crime was committed. State v. Bartholomew, 377 So. 2d 1233, 1979 La. LEXIS 7618 (Dec. 19, 1979).

•• Supervised Release. — Court, in defendant’s drug case, improperly denied parole eligibility because the statute prohibited only probation and suspension of sentence, and therefore, the court of appeals amended defendant’s sentence to remove the prohibition of parole. State v. Morgan, 842 So. 2d 1126, 2003 La. App. LEXIS 699 (Mar. 12, 2003), writ denied by La. 2003-1062, 855 So. 2d 759, 2003 La. LEXIS 3037 (La. Oct. 17, 2003).

•• Suspension. — Pursuant to La. Rev. Stat. Ann. § 40:966 (C)(1), which expressly prohibited the suspension of a sentence and probation, the trial court could not suspend the execution of a jail sentence nor impose a sentence that was below the minimum sentence permitted under the substantive offense. State v. Hebert, 652 So. 2d 1049, 1995 La. App. LEXIS 578 (Mar. 16, 1995).

Defendant who was a second time felony offender was not entitled to a suspension of his sentence for the offense of possession of heroin based on his enrollment in a drug rehabilitation program. State v. Reed, 437 So. 2d 353, 1983 La. App. LEXIS 9166 (Sept. 1, 1983).

• Postconviction Proceedings

•• General Overview. — Because, by pleading guilty to possession of marijuana with intent to distribute, La. Rev. Stat. Ann. § 40:966(A)(1), which was not responsive to possession of marijuana in excess of 100 pounds but less than 2,000 pounds, La. Rev. Stat. Ann. § 40:966(E)(1), the crime with which he was charged, he was convicted of a crime of which he was not informed in violation of his rights under La. Const. art. I, § 13, and a trial court erred in denying the defendant’s application for post-conviction relief, La. Code Crim. Proc. Ann. art. 930.3(1). State v. Gooden, 523 So. 2d 283, 1988 La. App. LEXIS 408 (Mar. 30, 1988), writ of certiorari denied by 530 So. 2d 570, 1988 La. LEXIS 1637 (La. 1988).

•• Parole. — In the context of the distribution of heroin or certain narcotics in violation of La. Rev. Stat. Ann. § 40:966(A)(1), the penalty provision of § 40:966(A)(1) is contained in La. Rev. Stat. Ann. § 40:966(B), which provides that the sentence shall be without benefit of probation or suspension of sentence for at least five years of the sentence; however, section 40:966(B) did not provide that the sentence was restricted as to parole, and defendant’s sentence was corrected accordingly. State v. Allen, 849 So. 2d 82, 2003 La. App. LEXIS 1708 (May 28, 2003).

Before defendant pled guilty, the trial judge explained that defendant’s sentence for attempted distribution of heroin was without benefit of probation, parole, or suspension of sentence, to which defendant acknowledged defendant’s understanding and defendant was then sentenced consistent with the plea agreement to 22 and a half years without the benefit of parole; pursuant to La. Code Crim. Proc. Ann. art. 881.2(A)(2), defendant could not seek review of the sentences to which defendant agreed at the time of the plea. State v. Heredia, 847 So. 2d 17, 2003 La. App. LEXIS 1214 (Apr. 29, 2003), writ denied by La. 2003-1506, 860 So. 2d 1151, 2003 La. LEXIS 3627 (La. Dec. 12, 2003).

Decision in Tate interpreted La. Rev. Stat. Ann. § 40:967(G), a statute which was essentially identical to La. Rev. Stat. Ann. 40:966(F), as allowing and requiring a district judge to deny parole eligibility only for the minimum terms provided by La. Rev. Stat. Ann. § 40:967(F). State v. Knight, 829 So. 2d 1160, 2002 La. App. LEXIS 3310 (Oct. 30, 2002).

Trial court’s minute entry stated that defendant was denied the benefit of parole, but La. Rev. Stat. Ann. § 40:966(C)(1) did not provide for the denial of parole; however, because the sentencing transcript established that defendant was not denied the benefit, the sentencing transcript controlled and no error existed. State v. Lewis, 828 So. 2d 614, 2002 La. App. LEXIS 2720 (Sept. 4, 2002).

La. Rev. Stat. Ann. § 40:966(C) did not prohibit parole eligibility for a defendant who entered a plea guilty to one count of simple possession of heroin. State v. Adams, 815 So. 2d 307, 2002 La. App. LEXIS 1400 (Mar. 27, 2002).

Defendant sentenced for seven counts of distribution of heroin, a violation of La. Rev. Stat. Ann. § 40:966, and with one count of possession with intent to distribute heroin pursuant to La. Rev. Stat. Ann. § 40:966(B), to life imprisonment was not eligible for parole; parole eligibility could not be considered until the defendant’s life sentence was commuted to a fixed number of years under La. Rev. Stat. Ann. § 15:574.4(B). State v. Flowers, 782 So. 2d 685, 2001 La. App. LEXIS 601 (Mar. 7, 2001), writ denied by La. 2001-1175, 811 So. 2d 896, 2002 La. LEXIS 913 (La. Mar. 15, 2002).

The denial of parole was not authorized by La. Rev. Stat. Ann. § 40:966(B), and a sentence imposing life imprisonment without benefit of parole was error. State v. Vale, 650 So. 2d 379, 1995 La. App. LEXIS 220 (Jan. 31, 1995), writ denied by La. 95-1230, 661 So. 2d 1358, 1995 La. LEXIS 2610 (La. Oct. 27, 1995), reversed by, remanded by La. 95-0577, 666 So. 2d 1070, 1996 La. LEXIS 2318 (La. Jan. 26, 1996).

Where defendant’s sentence for possession of heroin was imposed without the benefit of parole, La. Rev. Stat. Ann. § 40:966(C)(1) required reversal of the sentence, and where defendant was not advised of his rights under La. Rev. Stat. Ann. § 15:529.1(D), his adjudication as a second offender was vacated. State v. Short, 588 So. 2d 151, 1991 La. App. LEXIS 2724 (Oct. 15, 1991).

Trial court erred in sentencing defendant to life imprisonment at hard labor without the benefit of parole because La. Rev. Stat. Ann. § 40:966(B)(1) only allowed a sentence of life imprisonment at hard labor without the benefit of probation or suspension of suspension, with the possibility of a fine, but it did not authorize a sentence without parole. State v. Dairies, 560 So. 2d 968, 1990 La. App. LEXIS 995 (Apr. 26, 1990), writ denied by 580 So. 2d 665, 1991 La. LEXIS 1568 (La. 1991).

Although La. Rev. Stat. Ann. § 40:966 provides for imposition of life imprisonment without benefit of probation or suspension of sentence, it does not provide that the sentence is to be without benefit of parole. State v. Bolton, 548 So. 2d 345, 1989 La. App. LEXIS 1484 (Aug. 10, 1989).

Sentence of 10 years at hard labor without benefit of parole, probation, or suspension of sentence imposed after defendant’s conviction for distribution of heroin, a violation of La. Rev. Stat. Ann. § 40:966, was illegal because it prohibited parole. State v. Manning, 490 So. 2d 484, 1986 La. App. LEXIS 7169 (June 5, 1986).

Because parole was not mentioned in La. Rev. Stat. Ann. § 40:966(B)(1), the trial judge did not err when it refused to charge the jury or allow voir dire and argument relative to the availability of parole; the instruction did not become a part of the mandatory sentencing provisions by virtue of a statute that provided that no prisoner serving a life sentence was eligible for parole until a life sentence was commuted. State v. Montana, 489 So. 2d 348, 1986 La. App. LEXIS 6868 (May 12, 1986), writ of certiorari denied by 493 So. 2d 1205, 1986 La. LEXIS 7155 (La. 1986).

• Appeals

•• Procedures

••• Records on Appeal. — Appellate court reversed the imposition of a life sentence on defendant that had been entered by the trial court upon remand from the appellate court and reinstated the life sentence that had been originally imposed because at the time of the offense La. Rev. Stat. Ann. § 40:966(B)(1) had not prohibited benefits for offenders sentenced to life imprisonment. State v. Perique, 742 So. 2d 563, 1998 La. App. LEXIS 3346 (Nov. 4, 1998), writ denied by La. 98-3015, 740 So. 2d 622, 1999 La. LEXIS 1052 (La. Apr. 9, 1999).

•• Reversible Errors

••• General Overview. — Appellate court found as patent error, that defendant could not have been adjudicated a habitual offender and received enhanced sentences based on two drug offenses, possession of marijuana and phencyclidine, which had arisen out of one criminal episode. State v. Anderson, 842 So. 2d 1222, 2003 La. App. LEXIS 1040 (Apr. 9, 2003).

•• Standards of Review

••• Harmless & Invited Errors

•••• General Overview. — The trial court properly denied defendant’s motion to suppress taped conversations involving a confidential informant, who was deceased at the time of the trial, where (1) a trooper’s testimony was sufficient to establish that the informant voluntarily consented to cooperating with police and having his conversations recorded; and (2) even if the tapes had not been admissible, the tapes were harmless because of the other significant evidence against defendant. State v. Pierre, 869 So. 2d 206, 2004 La. App. LEXIS 306 (Feb. 23, 2004), writ denied by La. 2004-0959, 883 So. 2d 1006, 2004 La. LEXIS 2747 (La. Oct. 1, 2004).

••• Plain Error

•••• General Overview. — There was patent error in a trial court’s sentence in excess of that permitted under La. Rev. Stat. Ann. 40:966, so a Court of Appeal of Louisiana remanded the case to the district court for resentencing. State v. Williams, 560 So. 2d 519, 1990 La. App. LEXIS 878 (Apr. 10, 1990).

••• Substantial Evidence

•••• General Overview. — Sufficient evidence existed to support a conviction for possession of marijuana, where (1) the evidence showed that police had received a complaint about drug activity at defendant’s residence, (2) a person fitting defendant’s description had sold drugs to an undercover agent from the residence, (3) marijuana was found on defendant’s bed during the execution of a search warrant, and (4) defendant lived at the residence; the facts showed that defendant exercised sufficient dominion and control over the drugs to amount to constructive possession, despite a girlfriend’s testimony regarding the ownership of the drugs. State v. Lathers, 868 So. 2d 881, 2004 La. App. LEXIS 318 (Feb. 23, 2004).

Defendant’s conviction for intent to distribute marijuana was reversed where the state failed to provide sufficient evidence that the marijuana in defendant’s possession evidenced a specific intent to distribute. State v. Gilbert, 839 So. 2d 250, 2003 La. App. LEXIS 88 (Jan. 28, 2003).

Police officer’s testimony that he observed defendant placing a plastic bag with foil packets on the front stairs of an address, and observed the defendant return to the location to retrieve foil packets from the plastic bag was sufficient for any rational trier of fact to have discerned the nexus between the defendant and the plastic bag, which contained narcotics; such evidence was therefore sufficient to support defendant’s conviction of simple possession of heroin pursuant to La. Rev. Stat. Ann. § 40: 966. State ex rel. T.E., 787 So. 2d 414, 2001 La. App. LEXIS 1190 (Apr. 11, 2001).

Sufficient evidence existed to support defendant’s conviction for possession of a controlled dangerous substance with intent to distribute; a reasonable trier of fact could have concluded that the amount of marijuana defendant possessed was inconsistent with personal use and that the packaging of the marijuana was consistent with an intent to distribute. State v. Thomas, 745 So. 2d 776, 1999 La. App. LEXIS 2954 (Oct. 27, 1999), writ denied by La. 2000-1008, 775 So. 2d 445, 2000 La. LEXIS 3338 (La. Nov. 27, 2000), writ denied by La. 2000-0242, 775 So. 2d 1076, 2000 La. LEXIS 3416 (La. Dec. 8, 2000).

• Habeas Corpus

•• Cognizable Issues

••• General Overview. — Sufficient evidence supported the habeas corpus petitioner’s conviction for distribution of heroin and possession with intent to distribute heroin, where petitioner: (1) indirectly procured the person who actually consummated the sale, (2) instructed the buyer on how to obtain the drugs, (3) was observed receiving money, and (4) had a key to an apartment containing a large quantity of heroin. Stewart v. Cain, 2000 U.S. Dist. LEXIS 22388 (Oct. 10, 2000).

EVIDENCE

• Authentication

•• Chain of Custody. — Where undercover agent testified that (1) after the agent purchased the marijuana from defendant, the agent placed it inside an evidence bag, sealed it, marked it with a number and the date and time of the transaction, and placed it in the glove compartment of the agent’s vehicle, (2) the agent made no other purchases at the time the agent purchased marijuana from defendant, and (3) the evidence never left the agent’s possession until the agent turned the evidence over to a sergeant, there was no merit to defendant’s arguments concerning the broken chain of custody of the evidence or the lack of connection of the evidence to defendant and defendant’s conviction for distribution of marijuana was proper. State v. Jackson, 846 So. 2d 160, 2003 La. App. LEXIS 1213 (Apr. 29, 2003), writ of certiorari denied by La. 2003-1677, 861 So. 2d 555, 2003 La. LEXIS 3712 (La. Dec. 19, 2003).

• Hearsay

•• Exceptions

••• Statements Against Interest. — Where defendant claimed that the trial court erred in admitting the taped conversations of a confidential informant at his distribution of heroin trial, even if a hearsay ruling had been made by the trial court and was therefore reviewable by the appellate court, the record revealed that the taped conversations that were monitored by the police were admissible as statements against interest, which was an exception to the hearsay rule under La. Code Evid. Ann. art. 804(B)(3). State v. Pierre, 869 So. 2d 206, 2004 La. App. LEXIS 306 (Feb. 23, 2004), writ denied by La. 2004-0959, 883 So. 2d 1006, 2004 La. LEXIS 2747 (La. Oct. 1, 2004).

• Inferences & Presumptions

•• General Overview. — Evidence was insufficient to convict defendants of possession of heroin with intent to distribute where (1) the state introduced no evidence that defendants had ever distributed or attempted to distribute drugs in the past and there was no evidence of prior drug deals out of the apartment, (2) the quantity of heroin did not rise to an inference of distribution, (3) an expert did not testify that the amount of heroin was inconsistent with personal use, (4) the mere presence of packaging consistent with distribution was not dispositive where such preparation could be viewed as consistent with personal use, and (5) no other evidence, such as a large sum of cash or weapons, was found that where an intent to distribute could be inferred; however, the evidence did support a conviction for the lesser and included offense of possession of heroin and the appellate court vacated defendants’ convictions for possession of heroin with intent to distribute and entered a judgment of guilty of the lesser and included offense of possession of heroin. State v. Francois, 844 So. 2d 1042, 2003 La. App. LEXIS 1105 (Apr. 9, 2003), reversed by, remanded by La. 03-1313, 874 So. 2d 125, 2004 La. LEXIS 1252 (La. Apr. 14, 2004).

•• Inferences. — Given that an accused was the only person in a truck where boxes of marijuana were found, the evidence was sufficient for his conviction for possession with intent to distribute marijuana, La. Rev. Stat. Ann. § 40:966. State v. Rose, 607 So. 2d 974, 1992 La. App. LEXIS 3229 (Oct. 29, 1992), writ of certiorari denied by 612 So. 2d 97, 1993 La. LEXIS 885 (La. 1993).

• Procedural Considerations

•• Circumstantial & Direct Evidence. — Even accepting defense counsel’s argument that addicts would not consume the entire amount at one time, the care with which defendants converted the heroin from bulk form to individual doses supported a reasonable inference that they used a common method of packaging drugs for distribution because they meant to sell the squares on the street, as opposed to dividing up the heroin for their own personal use at a later time. State v. Francois, 874 So. 2d 125, 2004 La. LEXIS 1252 (Apr. 14, 2004), remanded by La. App. 2002-2056, 884 So. 2d 658, 2004 La. App. LEXIS 2261 (La.App. 4 Cir. Sept. 14, 2004).

Evidence was sufficient to show defendant lived at house where drugs and gun were found where the testimony of the defense witnesses regarding defendant’s nonresident status for the house was contradicted by the presence of numerous personal effects suggesting defendant’s residency in the home; additionally, a police officer’s testimony revealed that his search of the residence was prompted by information from a confidential informant who identified defendant’s dealings with PCP and marijuana and his possession of the.380 handgun. State v. Anderson, 842 So. 2d 1222, 2003 La. App. LEXIS 1040 (Apr. 9, 2003).

When the specific intent to distribute a controlled dangerous substance is based on circumstantial evidence, the state must prove the amount of the substance, and/or that the manner in which the substance was carried was inconsistent with personal use, and intent to distribute illegal drugs may be established by proving circumstances surrounding the defendant’s possession which give rise to reasonable inferences of intent to distribute. State v. Anderson, 842 So. 2d 1222, 2003 La. App. LEXIS 1040 (Apr. 9, 2003).

When the specific intent to distribute a controlled dangerous substance is based on circumstantial evidence, factors useful in determining whether the state’s circumstantial evidence is sufficient to prove intent to distribute include: (1) whether the defendant ever distributed or attempted to distribute illegal drugs; (2) whether the drug was in a form usually associated with distribution; (3) whether the amount was such to create a presumption of intent to distribute; (4) expert or other testimony that the amount found in the defendant’s actual or constructive possession was inconsistent with personal use; and (5) the presence of other paraphernalia evidencing intent to distribute. State v. Anderson, 842 So. 2d 1222, 2003 La. App. LEXIS 1040 (Apr. 9, 2003).

•• Exclusion & Preservation by Prosecutor. — Where defendant claimed that the trial court erred in admitting the taped conversations of a confidential informant at his distribution of heroin trial, even if a hearsay ruling had been made by the trial court and was therefore reviewable by the appellate court, the record revealed that the taped conversations that were monitored by the police were admissible as statements against interest, which was an exception to the hearsay rule under La. Code Evid. Ann. art. 804(B)(3). State v. Pierre, 869 So. 2d 206, 2004 La. App. LEXIS 306 (Feb. 23, 2004), writ denied by La. 2004-0959, 883 So. 2d 1006, 2004 La. LEXIS 2747 (La. Oct. 1, 2004).

In a trial for possession of heroin with the intent to distribute, the trial court did not err in failing to sustain defendants’ objections to the testimony of a police officer concerning the packaging, preparation, and distribution of heroin; testimony demonstrating the form and quantity of heroin usually associated with wholesale and street level distribution of the substance was highly relevant to support an inference that the heroin seized was intended for distribution rather then for personal use. State v. Marks, 337 So. 2d 1177, 1976 La. LEXIS 5262 (Oct. 6, 1976).

•• Weight & Sufficiency. — Sufficient evidence existed to support a conviction for possession of marijuana, where (1) the evidence showed that police had received a complaint about drug activity at defendant’s residence, (2) a person fitting defendant’s description had sold drugs to an undercover agent from the residence, (3) marijuana was found on defendant’s bed during the execution of a search warrant, and (4) defendant lived at the residence; the facts showed that defendant exercised sufficient dominion and control over the drugs to amount to constructive possession, despite a girlfriend’s testimony regarding the ownership of the drugs. State v. Lathers, 868 So. 2d 881, 2004 La. App. LEXIS 318 (Feb. 23, 2004).

Evidence was sufficient to convict defendant of distribution of heroin, where, while defendant was not directly involved in the transaction, the evidence reflected that he had facilitated the transaction and procured his co-defendant to deliver the heroin. State v. Pierre, 869 So. 2d 206, 2004 La. App. LEXIS 306 (Feb. 23, 2004), writ denied by La. 2004-0959, 883 So. 2d 1006, 2004 La. LEXIS 2747 (La. Oct. 1, 2004).

Evidence was sufficient to support a conviction under La. Rev. Stat. Ann. § 40:966(A)(1) for possession with intent to distribute marijuana where a plastic bag containing 888 grams of marijuana was found in defendant’s car, along with drug paraphernalia and cash; although defendant was transporting a passenger and did not own the car, the jury reasonably could have inferred that defendant was aware of the presence of the marijuana and that he exercised dominion and control sufficient to constitute constructive possession. State v. Smith, 868 So. 2d 794, 2003 La. App. LEXIS 3727 (Dec. 31, 2003).

Defendant’s conviction and life sentence for distribution of heroin were both proper where the evidence substantiated that it was more probable than not that the evidence obtained was not tampered with and was, in fact, heroin. State v. Dilosa, 849 So. 2d 657, 2003 La. App. LEXIS 1356 (May 9, 2003), writ denied by La. 2003-1601, 860 So. 2d 1153, 2003 La. LEXIS 3634 (La. Dec. 12, 2003).

Where a drug transaction between defendant and an undercover agent was videotaped and shown to the jury, a sergeant viewed the videotape and identified defendant as the individual who sold marijuana to the agent, both the sergeant and the agent positively identified defendant in court, and an expert in the field of forensic science testified that the substance in question tested positive for the presence of marijuana, the evidence was sufficient to establish that defendant sold marijuana to the agent in violation of La. Rev. Stat. Ann. § 40:966(A)(1) and defendant’s motions for new trial and for post-verdict judgment of acquittal were denied. State v. Jackson, 846 So. 2d 160, 2003 La. App. LEXIS 1213 (Apr. 29, 2003), writ of certiorari denied by La. 2003-1677, 861 So. 2d 555, 2003 La. LEXIS 3712 (La. Dec. 19, 2003).

After viewing the videotape and hearing the evidence, it was clear that defendant knew that the undercover agent and another individual were discussing the purchase of drugs where immediately after the other individual said that defendant had one for 50, defendant approached the window of the vehicle and an exchange of marijuana for money took place; thus, defendant’s claims regarding lack of knowledge of the drugs were without merit, the trial court did not err in denying defendant’s motion for new trial or the motion for post-verdict judgment of acquittal, and the evidence was sufficient for the jury to convict defendant of distribution of marijuana. State v. Jackson, 846 So. 2d 160, 2003 La. App. LEXIS 1213 (Apr. 29, 2003), writ of certiorari denied by La. 2003-1677, 861 So. 2d 555, 2003 La. LEXIS 3712 (La. Dec. 19, 2003).

Regarding the element of possession of a controlled dangerous substance, the state need not prove the defendant was in physical possession of the narcotics found since constructive possession is sufficient to support a conviction, guilty knowledge is an essential element of the crime of possession of contraband, and such knowledge can be inferred from the circumstances; a determination of possession sufficient to convict depends on the peculiar facts of each case, and such factors to be considered include: (1) his knowledge that the drugs were in the area, (2) his relationship with the person found to be in actual possession, (3) his access to the area where the drugs were found, (4) evidence of recent drug use, and (5) his physical proximity to the drugs, as a subject can have constructive possession if he wilfully and knowingly shares the right to control the drugs with a companion. State v. Anderson, 842 So. 2d 1222, 2003 La. App. LEXIS 1040 (Apr. 9, 2003).

Unlawful possession of cocaine is a general intent crime, pursuant to La. Rev. Stat. Ann. §§ 40:966(C) and 14:11; it is entirely reasonable for a jury to conclude that by a defendant’s possession of an obviously used pipe that defendant must have realized that he was also possessing the residue contained in that pipe and, therefore, possessing the cocaine. State v. Sylvia, 845 So. 2d 358, 2003 La. LEXIS 1074 (Apr. 9, 2003).

Evidence was insufficient to convict defendants of possession of heroin with intent to distribute where (1) the state introduced no evidence that defendants had ever distributed or attempted to distribute drugs in the past and there was no evidence of prior drug deals out of the apartment, (2) the quantity of heroin did not rise to an inference of distribution, (3) an expert did not testify that the amount of heroin was inconsistent with personal use, (4) the mere presence of packaging consistent with distribution was not dispositive where such preparation could be viewed as consistent with personal use, and (5) no other evidence, such as a large sum of cash or weapons, was found that where an intent to distribute could be inferred; however, the evidence did support a conviction for the lesser and included offense of possession of heroin and the appellate court vacated defendants’ convictions for possession of heroin with intent to distribute and entered a judgment of guilty of the lesser and included offense of possession of heroin. State v. Francois, 844 So. 2d 1042, 2003 La. App. LEXIS 1105 (Apr. 9, 2003), reversed by, remanded by La. 03-1313, 874 So. 2d 125, 2004 La. LEXIS 1252 (La. Apr. 14, 2004).

The appellate court did not need to take action to correct the trial court’s illegally lenient sentence where the correction was statutorily effected by La. Rev. Stat. Ann. § 15:301.1A; however, where the state failed to produce evidence sufficient to support defendant’s conviction of the heroin charge as the record did not reflect that defendant was within 1,000 feet of a schoolyard when distributing the heroin, that conviction was reversed and the sentence vacated. State v. Hall, 843 So. 2d 488, 2003 La. App. LEXIS 740 (Mar. 19, 2003), writ denied by La. 2003-1117, 916 So. 2d 128, 2005 La. LEXIS 2728 (La. Nov. 28, 2005).

Sufficient evidence existed to convict defendant of distribution of marijuana as the police observed defendant with a bag in his hand that contained a clear bag, and saw defendant exchange a clear plastic bag, containing what was later confirmed to be marijuana, for money; the jury was free to conclude that the witness, who testified that the marijuana belonged to him, was not credible. State v. Bolton, 844 So. 2d 135, 2003 La. App. LEXIS 643 (Mar. 11, 2003), writ denied by La. 2003-1159, 858 So. 2d 417, 2003 La. LEXIS 3384 (La. Nov. 14, 2003).

Although a surveillance video tape was at times poor in quality and contained no sound, it generally corroborated the undercover officer’s testimony regarding the transaction. Any alleged discrepancies in the officer’s testimony were credibility factors which were considered by the jury; the appellate court declined to disturb the jury’s determination of the officer’s credibility and found the remaining evidence sufficient to prove the essential elements of distribution of marijuana beyond a reasonable doubt. State v. Green, 839 So. 2d 970, 2003 La. App. LEXIS 520 (Mar. 5, 2003), writ denied by La. 2003-0973, 857 So. 2d 517, 2003 La. LEXIS 3287 (La. Nov. 7, 2003).

Viewing the evidence in a light most favorable to the prosecution, any rational trier of fact could have found beyond a reasonable doubt that defendant had a strong connection to the apartment where drugs were found, that defendant knew the heroin and marijuana were there, and that defendant exercised dominion and control over the drugs, thus, constructively possessing them; therefore, the evidence was sufficient to convict defendant of possession of heroin and attempted possession of marijuana. State v. Clark, 828 So. 2d 1173, 2002 La. App. LEXIS 3048 (Sept. 25, 2002), writ denied by La. 2002-2642, 840 So. 2d 567, 2003 La. LEXIS 886 (La. Mar. 28, 2003).

Evidence to convict defendant of possession of marijuana with intent to distribute under La. Rev. Stat. Ann. § 40:966(A)(1) was insufficient where, inter alia, a passenger in defendant’s vehicle claimed, both at the scene and at trial, to be the owner of the knapsack that contained the drugs and there was no evidence that defendant knew the contents of the knapsack. State v. LeBlanc, 819 So. 2d 424, 2002 La. App. LEXIS 1784 (June 5, 2002).

Evidence was sufficient to sustain defendant’s conviction for possession of heroin with intent to distribute where the evidence established that he possessed twenty-four bags of heroin; defendant had full access to the interior of the vehicle and the console where the heroin was found, he was seen leaning into it manipulating something, and no one else had been seen in the vehicle. State v. Washington, 788 So. 2d 477, 2001 La. App. LEXIS 1176 (Mar. 21, 2001), writ denied by La. 2001-1096, 816 So. 2d 866, 2002 La. LEXIS 1694 (La. May 31, 2002).

Evidence was sufficient to sustain a conviction for possession of heroin with the intent to distribute where a detective saw defendant engage in three narcotics transactions and the next day observed him engage in a narcotics transaction with his co-defendant; defendant opened a matchbox, sorted through the box, took two tin foil packets from the box and gave them to the co-defendant, who then handed defendant currency. State v. Crowell, 773 So. 2d 871, 2000 La. App. LEXIS 2940 (Nov. 21, 2000), writ denied by La. 2001-0045, 802 So. 2d 622, 2001 La. LEXIS 3169 (La. Nov. 16, 2001), writ denied by La. 2001-0907, 826 So. 2d 1112, 2002 La. LEXIS 2901 (La. Oct. 4, 2002).

Defendant’s conviction and sentence for possession of heroin under La. Rev. Stat. Ann. § 40:966(C) was properly affirmed and his motion to suppress the drug evidence was properly denied, where the police officer had reasonable suspicion to believe that defendant discarded the packaged heroin lying on the grass. State v. Baker, 776 So. 2d 1212, 2000 La. App. LEXIS 2883 (Nov. 15, 2000), writ denied by La. 2001-1861, 798 So. 2d 972, 2001 La. LEXIS 2883 (La. Oct. 5, 2001).

Sufficient evidence supported the habeas corpus petitioner’s conviction for distribution of heroin and possession with intent to distribute heroin, where petitioner: (1) indirectly procured the person who actually consummated the sale, (2) instructed the buyer on how to obtain the drugs, (3) was observed receiving money, and (4) had a key to an apartment containing a large quantity of heroin. Stewart v. Cain, 2000 U.S. Dist. LEXIS 22388 (Oct. 10, 2000).

Sufficient evidence existed to support defendant’s conviction for possession of a controlled dangerous substance with intent to distribute; a reasonable trier of fact could have concluded that the amount of marijuana defendant possessed was inconsistent with personal use and that the packaging of the marijuana was consistent with an intent to distribute. State v. Thomas, 745 So. 2d 776, 1999 La. App. LEXIS 2954 (Oct. 27, 1999), writ denied by La. 2000-1008, 775 So. 2d 445, 2000 La. LEXIS 3338 (La. Nov. 27, 2000), writ denied by La. 2000-0242, 775 So. 2d 1076, 2000 La. LEXIS 3416 (La. Dec. 8, 2000).

Evidence was sufficient to support a conviction of possession with intent to distribute where the defendant freely admitted to possession of marijuana, over which he had exclusive control, where the amount of marijuana far exceeded that suggesting possession for personal use, where drug paraphernalia including baggies and scales were found, and where two other individuals were present who possessed marijuana packaged in such baggies. State v. Gladney, 700 So. 2d 575, 1997 La. App. LEXIS 2308 (Sept. 24, 1997).

Given that an accused was the only person in a truck where boxes of marijuana were found, the evidence was sufficient for his conviction for possession with intent to distribute marijuana, La. Rev. Stat. Ann. § 40:966. State v. Rose, 607 So. 2d 974, 1992 La. App. LEXIS 3229 (Oct. 29, 1992), writ of certiorari denied by 612 So. 2d 97, 1993 La. LEXIS 885 (La. 1993).

Even though defendant was not advised of his right to remain silent before he admitted to being a habitual offender, which was itself reversible error, the evidence was nevertheless sufficient to convict him on the charge of possession of marijuana with intent to distribute, a violation of La. Rev. Stat. Ann. § 40:966(A)(1), as the circumstances of the transaction showed that he knowingly possessed the marijuana with the specific intent to distribute it. State v. Moffett, 572 So. 2d 705, 1990 La. App. LEXIS 3025 (Dec. 20, 1990).

Evidence construed in the light most favorable to the prosecution showed beyond a reasonable doubt that the undercover narcotics agent merely furnished the opportunity for defendant to become involved in the offense charged, that the predisposition of defendant to become involved in that type of activity resulted in the criminal conduct, and that the State proved the essential elements to support a conviction under La. Rev. Stat. Ann. § 40:966(A)(1) as defendant had possession of the marijuana defendant sold before handing it to the agent; thus, the evidence was sufficient to convict defendant of distribution of marijuana. State v. Thomas, 546 So. 2d 343, 1989 La. App. LEXIS 1388 (June 28, 1989), writ of certiorari denied by 552 So. 2d 379 (La. 1989).

Defendant knowingly exercised, or had a direct right and ability to exercise control over the marijuana and admitted that defendant was on the way to sell the marijuana just prior to defendant’s arrest, and an expert in the field of drug investigation and identification stated that the amount of marijuana was inconsistent with personal use only; thus, the State presented ample evidence from which a rational trier of fact could have found beyond a reasonable doubt that the defendant committed the essential elements of the crime of possession of marijuana with intent to distribute pursuant to La. Rev. Stat. Ann. § 40:966(A)(1). State v. Segura, 546 So. 2d 1347, 1989 La. App. LEXIS 1383 (June 28, 1989).

There was sufficient evidence to convict defendant of the production of marijuana, pursuant to La. Rev. Stat. Ann. § 40:966(A)(31), where police retrieved a bundle of recently harvested marijuana stalks, wrapped with a garbage bag and tied with a string, which contained fresh dirt, after defendant threw it from his truck, and defendant had garden tools in his possession. State v. Ford, 503 So. 2d 776, 1987 La. App. LEXIS 8800 (Mar. 4, 1987), writ denied by 506 So. 2d 1224, 1987 La. LEXIS 9321 (La. 1987).

Sufficient evidence was presented to support a distribution of marijuana conviction where a narcotics investigator testified that he purchased marijuana from the convict and where the substance purchased was proven to have been marijuana. State v. Minnifield, 475 So. 2d 108, 1985 La. App. LEXIS 8717 (Aug. 21, 1985).

• Scientific Evidence

•• Daubert Standard. — Defendant failed to show that the trial court’s refusal to conduct a Daubert hearing, prior to the testimony of a police expert, was error where he failed to show how the police sergeant’s qualifications were so lacking that the trial court abused its discretion in finding him an expert; the majority of his work with the New Orleans Police Department had to do with street level narcotics trafficking and that over the years, he had participated in thousands of drug related arrests. State v. Esteen, 846 So. 2d 167, 2003 La. App. LEXIS 1216 (Apr. 29, 2003), writ of certiorari denied by La. 2003-1034, 862 So. 2d 978, 2004 La. LEXIS 50 (La. Jan. 9, 2004).

• Testimony

•• Experts

••• Criminal Trials. — Expert’s opinion that the amount of marijuana and its packaging was indicative of retail sale, not personal use, and evidence that defendant tried to destroy the marijuana when police came, sufficed to prove possession with intent to distribute marijuana in violation of La. Rev. Stat. Ann. § 40:966(A). State v. Kelly, 800 So. 2d 978, 2001 La. App. LEXIS 2201 (Oct. 17, 2001), writ denied by La. 2002-3266, 828 So. 2d 565, 2002 La. LEXIS 3191 (La. Nov. 1, 2002).

In a trial for possession of heroin with the intent to distribute, the trial court did not err in failing to sustain defendants’ objections to the testimony of a police officer concerning the packaging, preparation, and distribution of heroin; testimony demonstrating the form and quantity of heroin usually associated with wholesale and street level distribution of the substance was highly relevant to support an inference that the heroin seized was intended for distribution rather then for personal use. State v. Marks, 337 So. 2d 1177, 1976 La. LEXIS 5262 (Oct. 6, 1976).

•• Lay Witnesses

••• General Overview. — Part of a police officer’s testimony was properly admitted, because it was relevant to show the nature of phencyclidine, how it was used, and that the defendant intentionally possessed it in violation of La. Rev. Stat. Ann. § 40:966(C), and another part of his testimony was relevant for similar reasons, a proper foundation was laid, and, despite the provisions of former La. Rev. Stat. Ann. § 15:463 (now La. Code Evid. Ann. art. 701), as a lay witness he could testify as to inferences based on his personal experience. State v. Haynes, 514 So. 2d 1206, 1987 La. App. LEXIS 10527 (Oct. 28, 1987).

FAMILY LAW

• Delinquency & Dependency

•• Delinquency Proceedings. — Having stopped the car in which the juvenile was a front-seat passenger, the arresting officer found a dime bag of marijuana in the front seat, to the right of where the juvenile had been sitting; therefore, the juvenile’s conviction for possession of marijuana was upheld because the State of Louisiana sufficiently proved the element of constructive possession of the marijuana. State ex rel. T.J., 800 So. 2d 969, 2001 La. App. LEXIS 2206 (Oct. 17, 2001).

GOVERNMENTS

• Legislation

•• Effect & Operation

••• Prospective Operation. — Trial court did not err when it did not apply the sentencing amendments to La. Code Crim. Proc. Ann. art. 893, contained in 2001 La. Acts 403, § 6, to defendant’s sentence under La. Rev. Stat. Ann. § 40:966(A) where the clear reading of the act itself provided that it would only have prospective effect. State v. Day, 838 So. 2d 74, 2003 La. App. LEXIS 216 (Feb. 5, 2003).

Policy reasons mitigate against holding that the amendment to La. Rev. Stat. Ann. § 40:966(C) applies to anyone sentenced after June 15, 2001, regardless of when the offense was committed, since to do so would encourage defendants to continually delay prosecution in hope that the legislature would enact more lenient sentences; additionally, it would be grossly unfair to two defendants who commit the same crime on the same day to be sentenced under different penalties should one defendant successfully delay punishment until after the benefits of a reduced penalty go into effect, and had the legislature intended for the amendment to be retroactive, it would have expressly stated so in the act. State v. Day, 838 So. 2d 74, 2003 La. App. LEXIS 216 (Feb. 5, 2003).

Trial court erred in sentencing defendant under La. Rev. Stat. Ann. § 40:966(C)(1) as amended where the statute was amended to provide for a lesser penalty after defendant committed the crime but before he was sentenced; because the amendment was specifically given prospective effect, the penalty set out in the statute at the time of the offense controlled, and the trial court did not set forth reasons for a downward departure of the mandatory minimum sentence provided by pre-amendment § 40:966(C)(1). State v. Serpas, 798 So. 2d 1178, 2001 La. App. LEXIS 2377 (Oct. 3, 2001).

•• Interpretation. — Enhancement provisions of simple possession of marijuana were ambiguous as written in the statute, as such, the State erred by using defendant’s previous conviction for distribution of marijuana as the predicate offense to enhance their present charge to possession of marijuana, second offense; any ambiguity in the legislature’s definition of criminal conduct was resolved with lenity and in favor of the defendant. State v. Anders, 820 So. 2d 513, 2002 La. LEXIS 2163 (June 21, 2002).

Former La. Rev. Sat. Ann. § 40:962 (now La. Rev. Stat. Ann. § 40:966 et seq.) is constitutional because it defines the crime with sufficient precision to give a person of ordinary intelligence fair notice as to what conduct is criminal. State v. Richard, 245 LA. 465, 158 So. 2d 828, 1963 La. LEXIS 2691 (Dec. 16, 1963), overruled in part by State v. Jackson, 308 So. 2d 265, 1975 La. LEXIS 3787 (La. 1975).

• Local Governments

•• Property. — While the dangers drug trafficking pose to the welfare of children remain the same whether a political subdivision owns or merely leases a particular recreational area, any extension of La. Rev. Stat. Ann. § 40:981.3 to conduct not presently covered by the language of the statute, such as the situation where the state runs or leases the buildings or areas in question, as the legislature provided in La. Rev. Stat. Ann. § 33:4552, is a matter for the legislature and not the courts to address; thus, because the State did not prove that the city owned the land on which the community center was located, defendant’s conviction was reduced to distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:966(A)(1), defendant’s sentence was vacated, and the case was remanded to the district court for resentencing. State v. Bedford, 838 So. 2d 758, 2003 La. LEXIS 117 (Jan. 28, 2003).

• State & Territorial Governments

•• Employees & Officials. — Exclusionary rule was designed to deter police misconduct in arrest and search and seizure areas, therefore, it was not applicable to action by private individuals; in the case of fish and wildlife officers making an arrest outside their official capacity for marijuana possession, a misdemeanor, the officers only had the authority of private individuals to make arrests for felonies. State v. Longlois, 374 So. 2d 1208, 1979 La. LEXIS 6892 (Sept. 4, 1979).

LEGAL ETHICS

• Judicial Conduct. — Following a judiciary commission investigation under La. Sup. Ct. R. XXIII, the supreme court suspended a judge for one year pursuant to La. Const. art. V, § 25(C) when it found that he smoked marijuana on two occasions, in violation of La. Rev. Stat. Ann. § 40:966(D); associated with drug users, dealers, and prostitutes; and socialized with a criminal defendant while presiding over his trial. In re Whitaker, 463 So. 2d 1291, 1985 La. LEXIS 8033 (Feb. 25, 1985).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A mayor’s court does have jurisdiction over first offenses of possession of marijuana when a city has adopted an ordinance prohibiting such conduct. Opinion No. 84-932, La. Atty. Gen. Op. No. 1984-932; 1985 La. AG LEXIS 753.

Removal of public officer upon conviction for a felony. R.S. 42:1411, R.S. 40:966 B, R.S. 14:2(4), Opinion No. 88-71, La. Atty. Gen. Op. No. 1988-71; 1988 La. AG LEXIS 46.

The felonies defined by R.S. 40:966-967 are those drug felonies incorporated within R.S. 15:1135D causing loss of work release privileges until the final six months of prison term. Opinion No. 90-476, La. Atty. Gen. Op. No. 1990-476; 1990 La. AG LEXIS 331.

Drug free zones apply to narcotic drugs, not alcohol. Opinion No. 90-499, La. Atty. Gen. Op. No. 1990-499; 1990 La. AG LEXIS 451.

St. James Parish Council can enact an ordinance concerning Drug Free Zones for the Parish playgrounds in St. James Parish only if the playgrounds are used for a school purpose by any school within one thousand feet of any such property and school buses. Opinion No. 96-258(A), La. Atty. Gen. Op. No. 1996-258; 1996 La. AG LEXIS 411.

Considering the above reviewed material, it is our opinion that the use of the word unknowingly in R.S. 40:969(c) and 40:970(c) was a misprint, mistake or typographical error that was overlooked during the drafting of the statute, and not corrected by technical amendment at a later date. Opinion No. 99-415, La. Atty. Gen. Op. No. 1999-415; 2000 La. AG LEXIS 101.

Opinion # 84-932 is still applicable with a few exceptions. First, a mayor shall not require court costs to exceed thirty dollars. Second, Louisiana R.S. 33:401 has been repealed by the legislature and the authority for a municipality to enact ordinances dealing with possession of marijuana is now derived from Louisiana R.S. 33:362. Opinion No. 01-0247, La. Atty. Gen. Op. No. 2001-0247; 2001 La. AG LEXIS 327.
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§ 967. Prohibited acts-Schedule II, penalties.

A. Manufacture; distribution. — Except as authorized by this Part or by Part VII-B of Chapter 5 of Title 40 of the Louisiana Revised Statutes of 1950, it shall be unlawful for any person knowingly or intentionally:

(1) To produce, manufacture, distribute, or dispense or possess with intent to produce, manufacture, distribute, or dispense, a controlled dangerous substance or controlled substance analogue classified in Schedule II;

(2) To create, distribute, or possess with intent to distribute, a counterfeit controlled dangerous substance classified in Schedule II.

B. Penalties for violation of Subsection A. — Except as provided in Subsection F, any person who violates Subsection A with respect to:

(1) A substance classified in Schedule II which is an amphetamine or methamphetamine or which is a narcotic drug, except cocaine or cocaine base or a mixture or substance containing cocaine or its analogues as provided in Schedule II(A)(4) of R.S. 40:964 and except oxycodone as provided in Schedule II(A)(1)(o) of R.S. 40:964 and except methadone as provided in Schedule II(B)(11) of R.S. 40:964 shall be sentenced to a term of imprisonment at hard labor for not less than two years nor more than thirty years; and may, in addition, be sentenced to pay a fine of not more than fifty thousand dollars.

(2) Pentazocine, shall be sentenced to imprisonment at hard labor for not less than two years nor more than ten years, at least two years of which shall be served without benefit of parole, probation, or suspension of sentence, and, in addition, may be sentenced to pay a fine of not more than fifteen thousand dollars.

(3) (a) Production or manufacturing of amphetamine or methamphetamine shall be sentenced to imprisonment at hard labor for not less than ten years nor more than thirty years, at least ten years of which shall be served without benefit of parole, probation, or suspension of sentence, and in addition may be sentenced to pay a fine of not more than five hundred thousand dollars.

(b) This Subparagraph shall be cited as the “Child Endangerment Law.” When the state proves in addition to the elements of the crime as set forth in Subsection A of this Section that a minor child twelve years of age or younger is present in the home, mobile home or other inhabited dwelling at the time of the commission of the offense, the minimum mandatory sentence shall be fifteen years without benefit of parole, probation, or suspension of sentence.

(4) (a) Production or manufacturing of cocaine or cocaine base or a mixture or substance containing cocaine or its analogues as provided in Schedule II(A)(4) of R.S. 40:964 or oxycodone as provided in Schedule II(A)(1)(o) of R.S. 40:964 or methadone as provided in Schedule II(B)(11) of R.S. 40:964 shall be sentenced to imprisonment at hard labor for not less than ten nor more than thirty years, at least ten years of which shall be served without benefit of parole, probation, or suspension of sentence, and may be fined not more than five hundred thousand dollars.

(b) Distribution, dispensing, or possession with intent to produce, manufacture, distribute, or dispense cocaine or cocaine base or a mixture or substance containing cocaine or its analogues as provided in Schedule II(A)(4) of R.S. 40:964 or oxycodone as provided in Schedule II(A)(1)(o) of R.S. 40:964 or methadone as provided in Schedule II(B)(11) of R.S. 40:964 shall be sentenced to a term of imprisonment at hard labor for not less than two years nor more than thirty years, with the first two years of said sentence being without benefit of parole, probation, or suspension of sentence; and may, in addition, be sentenced to pay a fine of not more than fifty thousand dollars.

(5) Any other controlled dangerous substance classified in Schedule II except pentazocine, amphetamine, methamphetamine, cocaine, oxycodone, or methadone shall be sentenced to a term of imprisonment at hard labor for not more than ten years, and in addition may be sentenced to pay a fine of not more than fifteen thousand dollars.

C. Possession. — It is unlawful for any person knowingly or intentionally to possess a controlled dangerous substance as classified in Schedule II unless such substance was obtained directly or pursuant to a valid prescription or order from a practitioner, as provided in R.S. 40:978 while acting in the course of his professional practice, or except as otherwise authorized by this Part.

(1) Any person who violates this Subsection with respect to pentazocine shall be imprisoned with or without hard labor for not less than two years and for not more than five years and, in addition, may be sentenced to pay a fine of not more than five thousand dollars.

(2) Any person who violates this Subsection as to any other controlled dangerous substance shall be imprisoned with or without hard labor for not more than five years and, in addition, may be sentenced to pay a fine of not more than five thousand dollars.

D. and E. Repealed by Acts 1981, No. 800, § 4, effective August 2, 1981.

F. Other penalties for possession.

(1) Except as otherwise authorized in this Part:

(a) Any person who knowingly or intentionally possesses twenty-eight grams or more, but less than two hundred grams, of cocaine or of a mixture or substance containing a detectable amount of cocaine or of its analogues as provided in Schedule II(A)(4) of R.S. 40:964, shall be sentenced to serve a term of imprisonment at hard labor of not less than five years, nor more than thirty years, and to pay a fine of not less than fifty thousand dollars, nor more than one hundred fifty thousand dollars.

(b) Any person who knowingly or intentionally possesses two hundred grams or more, but less than four hundred grams, of cocaine or of a mixture or substance containing a detectable amount of cocaine or of its analogues as provided in Schedule II(A)(4) of R.S. 40:964, shall be sentenced to serve a term of imprisonment at hard labor of not less than ten years, nor more than thirty years, and to pay a fine of not less than one hundred thousand dollars, nor more than three hundred fifty thousand dollars.

(c) Any person who knowingly or intentionally possesses four hundred grams or more of cocaine or of a mixture or substance containing a detectable amount of cocaine or of its analogues as provided in Schedule II(A)(4) of R.S. 40:964, shall be sentenced to serve a term of imprisonment at hard labor of not less than fifteen years, nor more than thirty years and to pay a fine of not less than two hundred fifty thousand dollars, nor more than six hundred thousand dollars.

(2) Except as otherwise authorized in this Part:

(a) Any person who knowingly or intentionally possesses twenty-eight grams or more, but less than two hundred grams, of amphetamine or methamphetamine or of a mixture or substance containing a detectable amount of amphetamine or methamphetamine or any of their analogues as provided in Schedule II(C) of R.S. 40:964, shall be sentenced to serve a term of imprisonment at hard labor of not less than five years, nor more than thirty years, and to pay a fine of not less than fifty thousand dollars, nor more than one hundred fifty thousand dollars.

(b) Any person who knowingly or intentionally possesses two hundred grams or more, but less than four hundred grams, of amphetamine or methamphetamine or of a mixture or substance containing a detectable amount of amphetamine or methamphetamine or any of their analogues as provided in Schedule II(C) of R.S. 40:964, shall be sentenced to serve a term of imprisonment at hard labor of not less than ten years, nor more than thirty years, and to pay a fine of not less than one hundred thousand dollars, nor more than three hundred fifty thousand dollars.

(c) Any person who knowingly or intentionally possesses four hundred grams or more of amphetamine or methamphetamine or of a mixture or substance containing a detectable amount of amphetamine or methamphetamine or any of its analogues as provided in Schedule II(C) of R.S. 40:964, shall be sentenced to serve a term of imprisonment at hard labor of not less than fifteen years, nor more than thirty years, and to pay a fine of not less than two hundred fifty thousand dollars, nor more than six hundred thousand dollars.

(3) Except as otherwise authorized in this Part:

(a) Any person who knowingly or intentionally possesses twenty-eight grams or more, but less than two hundred grams, of gamma hydroxybutyric acid or of a mixture or substance containing a detectable amount of gamma hydroxybutyric acid or of its analogues shall be sentenced to serve a term of imprisonment at hard labor of not less than five years, nor more than thirty years, and to pay a fine of not less than fifty thousand dollars, nor more than one hundred fifty thousand dollars.

(b) Any person who knowingly or intentionally possesses two hundred grams or more, but less than four hundred grams, of gamma hydroxybutyric acid or of a mixture or substance containing a detectable amount of gamma hydroxybutyric acid or of its analogues shall be sentenced to serve a term of imprisonment at hard labor of not less than ten years, nor more than thirty years, and to pay a fine of not less than one hundred thousand dollars, nor more than three hundred fifty thousand dollars.

(c) Any person who knowingly or intentionally possesses four hundred grams or more of gamma hydroxybutyric acid or of a mixture or substance containing a detectable amount of gamma hydroxybutyric acid or of its analogues shall be sentenced to serve a term of imprisonment at hard labor of not less than fifteen years, nor more than thirty years, and to pay a fine of not less than two hundred fifty thousand dollars, nor more than six hundred thousand dollars.

G. With respect to any person to whom the provisions of Subsection F are applicable, the adjudication of guilt or imposition of sentence shall not be suspended, deferred, or withheld, nor shall such person be eligible for probation or parole prior to serving the minimum sentences provided by Subsection F. (Amended by Acts 1991, 1st Ex. Sess., No. 2, § 1; Acts 1991, No. 100, § 1; Acts 1991, No. 513, § 2; Acts 1993, No. 969, § 1; Acts 1994, 3rd Ex. Sess., No. 77, § 1; Acts 1997, No. 1284, § 1, eff. Aug. 15, 1997; Acts 1999, No. 1194, § 1, eff. Aug. 15, 1999; Acts 2000, 1st Ex. Sess., No. 13, § 1, eff. Apr. 13, 2000; Acts 2001, No. 403, § 4, eff. June 15, 2001; Acts 2001, No. 1036, § 1, eff. Aug. 15, 2001; Acts 2002, 1st Ex. Sess., No. 45, § 1, eff. Apr. 18, 2002; Acts 2003, No. 761, § 1, eff. Aug. 15, 2003; Acts 2005, No. 337, § 2, eff. Aug. 15, 2005; Acts 2006, No. 68, § 2, eff. Aug. 15, 2006; Acts 2008, No. 477, § 1, eff. Aug. 15, 2008.)

Editor’s Notes. — Acts 2006, No. 45, § 1, provides for retroactive application of certain penalty provisions, or related matters, as applied to defendants who were convicted or who were sentenced prior to June 15, 2001.

2008 Amendments. — Acts 2008, No.477, § 1, effective August 15, 2008, added (B)(3)(b).

2006 Amendments. — Acts 2006, No. 68, § 2, effective August 15, 2006, inserted “and except methadone as provided in Schedule II(B)(11) of R.S 40:964” in (B)(1); inserted “or methadone as provided in Schedule II(B)(11) of R.S. 40:964” in (B)(4)(a) and (b); and substituted “cocaine, oxycodone, or methadone” for “cocaine or oxycodone” in (B)(5).

2005 Amendments. — Acts 2005, No. 337, § 2, effective August 15, 2005, inserted “and except oxycodone as provided in Schedule II(A)(1)(o) of R.S. 40:964” in (B)(1); inserted “or oxycodone as provided in Schedule II(A)(1)(o) of R.S. 40:964” in (B)(4)(a) and (b); and inserted “or oxycodone” and made a related stylistic change in (B)(5).

2003 Amendments. — Acts 2003, No. 761, § 1, effective August 15, 2003, deleted “as provided in Schedule II (D)(2) of R.S. 40:964” following “of its analogues” in (F)(3)(a) through (c).

2002 Amendments. — Acts 2002, 1st Ex. Sess., No. 45, § 1, effective April 18, 2002, substituted “intentionally possesses four hundred grams or more of gamma hydroxybutyric acid” for “intentionally possesses two hundred grams or more, but less than four hundred grams of gamma hydroxybutyric acid” in the first sentence of (F)(3)(c).

2001 Amendments. — Acts 2001, No. 403, § 4, effective June 15, 2001, in (B)(1), inserted “an amphetamine or methamphetamine or which is,” deleted “or which is an amphetamine or methamphetamine,” and substituted “two years” for “five years”; in (B)(2), substituted “two years” for “seven years,” inserted “at least two years of which shall be served,” and “sentence,” for “sentence”; in (B)(3), substituted “ten years” for “forty years,” and “thirty years” for “ninety-nine years,” and inserted “at least two years of which shall be served”; in (B)(4)(a), deleted “life,” substituted “for not less ... of sentence,” for “without benefit of parole, probation, or suspension of sentence”; in (B)(4)(b), substituted “two years” for “five years” twice; in (F)(a), substituted “five years” for “ten years,” and “thirty years” for “sixty years”; in (F)(b), substituted “ten years” for “twenty years,” and “thirty years” for “sixty years”; in (F)(c), substituted “fifteen years” for “thirty years,” and “thirty years” for “sixty years”; in (F)(2)(a), substituted “five years” for “ten years,” and “thirty years” for “sixty years”; in (F)(2)(b), substituted “ten years” for “twenty years,” and “thirty years” for “sixty years”; in (F)(2)(c), substituted “fifteen years” for “thirty years” and “thirty years” for “sixty years”; in (F)(3)(a), substituted “five years” for “ten years,” and “thirty years” for “sixty years”; in (F)(3)(b), substituted “ten years” for “twenty years”’ and “thirty years” for “sixty years”; in (F)(3)(c), substituted “fifteen years” for “thirty years,” and “thirty years” for “sixty years.”

Acts 2001, No. 1036, § 1, effective August 15, 2001, inserted “or controlled substance analogue” in (A)(1); in (B)(1), inserted “an amphetamine or methamphetamine or which is” following “A substance classified in Schedule II which is,” and deleted “or which is an amphetamine or methamphetamine” preceding “shall be sentenced to a term of imprisonment.”

2000 Amendments. — Acts 2000, 1st. Ex. Sess., No. 13, § 1, effective April 13, 2000, substituted “Schedule II(D)(2) of R.S. 40:965” for “Schedule II(A)(4) of R.S. 40:965” in (F)(3)(a) through (F)(3)(c).

1999 Amendments. — Acts 1999, No. 1194, § 1, effective August 15, 1999, added (F)(3).

CROSS REFERENCES

Louisiana Law. — Parole; intensive parole supervision; eligibility, see La. R.S. 15:574.4.4.

Provision of information to protect children, see La. R.S. 15:587.1.

Definitions, see La. R.S. 15:1352.

Distribution to persons under age eighteen, see La. R.S. 40:981.

Soliciting minors to distribute controlled dangerous substances, see La. R.S. 40:981.2.

Second or subsequent offenses, see La. R.S. 40:982.

Procedure after determination of mental capacity or incapacity, see La. C.Cr.P. Art. 648.
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CIVIL PROCEDURE

• Remedies

•• Forfeitures

••• General Overview. — Where defendant and his surety both received notice of a sentencing hearing and failed to appear, the trial court did not err when it ordered forfeiture of the bond and the surety’s subsequent petition for nullity was prescribed as it was filed three years after the bond forfeiture was issued; because the petition had been filed after the one-year peremptive period. State v. Johnson, 846 So. 2d 861, 2003 La. App. LEXIS 653 (Mar. 12, 2003).

CONSTITUTIONAL LAW

• Congressional Duties & Powers

•• Ex Post Facto Clause & Bills of Attainder

••• General Overview. — By 1981 La. Acts No. 219 § 1, effective September 11, 1981, La. Rev. Stat. § 40:964 was amended, thereby changing pentazocine from a schedule IV substance to a schedule II substance, and 1982 La. Acts No. 602 § 1, effective September 10, 1982, added a special penalty provision for violation of La. Rev. Stat. § 40:967(A) when the controlled dangerous substance at issue is pentazocine; that provision, now designated as La. Rev. Stat. § 40:967(B)(2), provides for a sentence of imprisonment at hard labor for not less than 4 years nor more than 10 years, without benefit of parole, probation or suspension of sentence and an optional fine. State v. Bethley, 452 So. 2d 367, 1984 La. App. LEXIS 9204 (June 26, 1984).

• Bill of Rights

•• Fundamental Freedoms

••• Judicial & Legislative Restraints

•••• Overbreadth & Vagueness. — Defendant who had plastic bags filled with 58 grams of cocaine inside his clothes dryer and admitted the cocaine belonged to him, did not sustain his burden of proving that the classification contained in La. Rev. Stat. Ann. § 40:967(F)(1)(a) was without a rational basis, or that it did not describe the unlawful conduct, possession of cocaine, with sufficient clarity that persons of reasonable intelligence were capable of discerning its meaning and conforming their conduct to it, and could not base a constitutional challenge on hypothetical situations. State v. Ganier, 660 So. 2d 928, 1995 La. App. LEXIS 2340 (Aug. 23, 1995), writ of certiorari denied by La. 95-2333, 666 So. 2d 657, 1996 La. LEXIS 223 (La. Jan. 26, 1996).

•• Fundamental Rights

••• Search & Seizure

•••• Plain View. — In trial for possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967(C) defendant’s motion to suppress evidence was properly denied; the warrantless search of defendant’s motel room was in response to a corroborated tip that drug activity was occurring there, the cocaine was in plain sight on the floor when the police officers entered the room, and defendant’s control of the room was shown by his presence and the fact that he opened the door when the police knocked. State v. Gentras, 733 So. 2d 113, 1999 La. App. LEXIS 838 (Mar. 30, 1999), writ denied by La. 99-1302, 748 So. 2d 464, 1999 La. LEXIS 2681 (La. Oct. 15, 1999), writ of certiorari denied, review denied by La. 2003-2734, 885 So. 2d 1126, 2004 La. LEXIS 3316 (La. Nov. 8, 2004), writ denied by La. 2006-0066, 929 So. 2d 1279, 2006 La. LEXIS 1938 (La. June 16, 2006).

•••• Scope of Protection. — Where defendant was convicted of possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967, defendant’s motion to suppress was properly denied because a subsequent warrantless search of defendant was proper because when the officers first approached defendant standing on a sidewalk, there was no seizure within the meaning of La. Const. art I, § 5 where the officers had probable cause to arrest defendant once they had run defendant’s name through a computer check and ascertained that there was an outstanding warrant for defendant. State v. Thomas, 734 So. 2d 39, 1999 La. App. LEXIS 555 (Mar. 10, 1999).

••• Procedural Due Process

•••• Double Jeopardy. — There was not a double jeopardy bar to the prosecution of defendant for possession of cocaine after defendant had pled guilty to a racketeering offense, which was predicated on activity involving possession of cocaine; thus, the trial court did not err in denying defendant’s motion to quash the bill of information charging defendant with possession of cocaine. State v. Ables, 829 So. 2d 561, 2002 La. App. LEXIS 2852 (Sept. 30, 2002), writ denied by La. 2002-2684, 840 So. 2d 569, 2003 La. LEXIS 892 (La. Mar. 28, 2003).

••• Criminal Process

•••• Cruel & Unusual Punishment. — Defendant’s sentence to 25 years at hard labor for distribution of a controlled dangerous substance, Schedule II, cocaine, in violation of La. Rev. Stat. Ann. § 40:967(A)(1), was not excessive, as the crime carried a penalty of up to 30 years imprisonment, pursuant to La. Rev. Stat. Ann. § 40:967(B)(1), and although the trial court did not order a pre-sentence investigation report, the record before the trial court showed an extensive criminal history, and defendant failed to establish that the trial court abused its considerable discretion when it sentenced him and that the punishment was so disproportionate to the crime committed as to shock the reviewing court’s sense of justice. State v. Todd, 866 So. 2d 1040, 2004 La. App. LEXIS 152 (Feb. 4, 2004), writ denied by La. 2004-0588, 877 So. 2d 143, 2004 La. LEXIS 2311 (La. July 2, 2004).

Defendant’s sentence of 20 years hard labor under the multiple offender statutes for distribution of cocaine, a violation of La. Rev. Stat. Ann. § 40:967(A)(1), was not unconstitutionally excessive under La. Const. art. I, § 20 because the offense carried a sentencing range of 5 to 30 years, the multiple offender bill exposed him to life imprisonment, and defendant received a tremendous benefit through the plea bargain. State v. Rose, 750 So. 2d 1085, 1999 La. App. LEXIS 3453 (Dec. 8, 1999), writ denied by La. 2002-0150, 829 So. 2d 419, 2002 La. LEXIS 3392 (La. Nov. 15, 2002).

• Substantive Due Process

•• Scope of Protection. — Defendant who had plastic bags filled with 58 grams of cocaine inside his clothes dryer and admitted the cocaine belonged to him, did not sustain his burden of proving that the classification contained in La. Rev. Stat. Ann. § 40:967(F)(1)(a) was without a rational basis, or that it did not describe the unlawful conduct, possession of cocaine, with sufficient clarity that persons of reasonable intelligence were capable of discerning its meaning and conforming their conduct to it, and could not base a constitutional challenge on hypothetical situations. State v. Ganier, 660 So. 2d 928, 1995 La. App. LEXIS 2340 (Aug. 23, 1995), writ of certiorari denied by La. 95-2333, 666 So. 2d 657, 1996 La. LEXIS 223 (La. Jan. 26, 1996).

• Equal Protection

•• General Overview. — Penalty range for distribution of cocaine was not excessive per se, and the imposition of a harsher penalty for cocaine distribution than for distribution of other non-narcotic drugs did not violate equal protection under the federal or state constitutions. State v. Bonanno, 384 So. 2d 355, 1980 La. LEXIS 7757 (May 19, 1980).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• General Overview. — Decision in Tate interpreted La. Rev. Stat. Ann. § 40:967(G), a statute which was essentially identical to La. Rev. Stat. Ann. 40:966(F), as allowing and requiring a district judge to deny parole eligibility only for the minimum terms provided by La. Rev. Stat. Ann. § 40:967(F). State v. Knight, 829 So. 2d 1160, 2002 La. App. LEXIS 3310 (Oct. 30, 2002).

Where defendant was convicted of two counts of distribution of a Schedule II drug in violation of La. Rev. Stat. Ann. § 40:967 and was sentenced to nine years hard labor on each count, with each sentence to run consecutively the sentences did not violate La. Const. art. I, § 20; the sentences were not grossly out of proportion to the seriousness of the offense and did not shock the sense of justice. State v. Lathan, 792 So. 2d 771, 2001 La. App. LEXIS 1480 (June 20, 2001).

Defendant’s sentence was amended to exclude benefits only for the first five years of the sentence where such provision was mandated by La. Rev. Stat. Ann. § 40:967(B). State v. Johnson, 766 So. 2d 572, 2000 La. App. LEXIS 1519 (June 14, 2000).

Violations of the Controlled Dangerous Substances Act, La. Rev. Stat. Ann. § 40:967(A), (C) include a variety of offenses, including distribution of narcotics, possession, and possession with the intent to distribute. State v. Myers, 760 So. 2d 310, 2000 La. LEXIS 982 (Apr. 11, 2000), amended by, remanded by La. 99-1849, 760 So. 2d 310, 2000 La. LEXIS 1365 (La. May 12, 2000).

Defendant’s claim that his sentence was unconstitutionally excessive was without merit where his sentence was only five years more than the minimum sentence and 45 years less than the maximum that was provided for in La. Rev. Stat. Ann. § 40:967(F)(1)(a). State v. Martin, 788 So. 2d 1, 2000 La. App. LEXIS 1056 (Apr. 5, 2000), amended by La. App. 98-1507, 2000 La. App. LEXIS 2956 (La.App. 4 Cir. Nov. 15, 2000).

••• Delivery, Distribution & Sale

•••• General Overview. — Defendant’s convictions for distribution of cocaine in a drug free zone were affirmed because (1) the jury, within its right, apparently chose to believe a detective’s uncontradicted testimony in estimating that the transactions occurred between 150 to 200 feet from a catholic school; (2) the jury could have reasonably inferred that a parking lot at issue was the school parking lot and, thus, used for school purposes; and (3) the fact that the parking lot might also have been used by a church did not negate its use for school purposes. State v. Young, 902 So. 2d 461, 2005 La. App. LEXIS 1087 (Apr. 26, 2005), remanded by La. App. 05-795, 926 So. 2d 652, 2006 La. App. LEXIS 539 (La.App. 5 Cir. Mar. 14, 2006).

Evidence was sufficient to have supported defendant’s convictions for possession of heroin and cocaine with the intent to distribute where both officers testified that they observed defendant engage in at least three hand-to-hand transactions with various people who met with him in the courtyard, but the jury apparently found the officers’ testimony to be more credible than that of defendant, who insisted that he was in the courtyard only to buy cocaine and that he possessed only the bags of marijuana. State v. Sykes, 900 So. 2d 156, 2005 La. App. LEXIS 1022 (Mar. 9, 2005), writ denied by La. 2006-0719, 938 So. 2d 67, 2006 La. LEXIS 2785 (La. Oct. 6, 2006).

There was no manifest abuse of discretion on behalf of the trial court in sentencing defendant to concurrent sentences of 30 and 10 years for possession of more than 200 grams but less than 400 grams of cocaine in violation of La. Rev. Stat. Ann. § 40:967 and guilty of receiving or acquiring proceeds derived from illegal drug transactions in violation of La. Rev. Stat. Ann. § 40:1049 because (1) the trial judge had considered the guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 and found that defendant was a flight risk and he had an extensive criminal history; and (2) defendant’s sentences were within their statutory range; thus, pursuant to La. Const. art. I, § 20, defendant’s sentences were not excessive. State v. August, 870 So. 2d 553, 2004 La. App. LEXIS 864 (Apr. 7, 2004).

Evidence was sufficient to sustain defendant’s conviction for distribution of cocaine, where an agent testified at trial that he identified defendant from the photographic lineup because defendant was the individual who sold him the cocaine, and not because he had seen defendant in a videotape, the transaction occurred during daylight hours, the agent was in close proximity to defendant and had a clear view of him, which was also evidenced by the videotape, the time between the transaction and the identification was relatively short (one week), the sale was recorded on videotape, which was played for the jury at trial, and defense counsel was given an opportunity to cross-examine the agent in an effort to discredit his identification. State v. Addison, 871 So. 2d 536, 2004 La. App. LEXIS 692 (Mar. 30, 2004), writ denied by La. 2004-1291, 885 So. 2d 584, 2004 La. LEXIS 3213 (La. Oct. 29, 2004).

In a drug case, a court did not err by removing defendant from the courtroom and continuing the trial, where defendant’s conduct was disruptive to the proceedings, he argued with the judge, the judge was advised by defense counsel that defendant used profanity in the courtroom, defendant failed to stand up numerous times after being instructed by the judge, and the judge was advised by defense counsel that defendant was being verbally abusive and had threatened counsel. State v. Addison, 871 So. 2d 536, 2004 La. App. LEXIS 692 (Mar. 30, 2004), writ denied by La. 2004-1291, 885 So. 2d 584, 2004 La. LEXIS 3213 (La. Oct. 29, 2004).

Where defendant sold an undercover agent an off-white rock-like substance, which later tested positive for cocaine, defendant was properly convicted of distribution of cocaine. State v. Eugene, 871 So. 2d 584, 2004 La. App. LEXIS 679 (Mar. 30, 2004), writ denied by La. 2004-1080, 888 So. 2d 766, 2004 La. LEXIS 3287 (La. Nov. 15, 2004).

Where defendant was convicted by jury of one count of distribution of cocaine, the trial judge properly imposed an enhanced sentence of 15 years; defendant was a second felony offender based on defendant’s underlying guilty plea on count two of distribution of cocaine and a 1995 conviction for distribution of cocaine. State v. Eugene, 871 So. 2d 584, 2004 La. App. LEXIS 679 (Mar. 30, 2004), writ denied by La. 2004-1080, 888 So. 2d 766, 2004 La. LEXIS 3287 (La. Nov. 15, 2004).

In a criminal prosecution for distribution of cocaine, defendant’s inability to independently test the cocaine was not fatal to his defense; defendant had the opportunity at trial to challenge the identification of the substance, which he did by thoroughly cross-examining the State’s forensic testing expert. State v. Frazier, 870 So. 2d 1075, 2004 La. App. LEXIS 687 (Mar. 30, 2004), writ denied by La. 2004-1290, 885 So. 2d 584, 2004 La. LEXIS 3212 (La. Oct. 29, 2004).

In a criminal prosecution for distribution of cocaine, defendant was convicted based on evidence that he sold two rocks of cocaine to a police officer for $20. State v. Frazier, 870 So. 2d 1075, 2004 La. App. LEXIS 687 (Mar. 30, 2004), writ denied by La. 2004-1290, 885 So. 2d 584, 2004 La. LEXIS 3212 (La. Oct. 29, 2004).

In a criminal prosecution for distribution of cocaine, the jury erred by imposing an illegal sentence of 12 years’ imprisonment at hard labor, without benefits; La. Rev. Stat. Ann. § 40:967(B)(4)(b) only allows for the first five years of the sentence to be served without the benefit of parole, probation, or suspension of sentence. State v. Frazier, 870 So. 2d 1075, 2004 La. App. LEXIS 687 (Mar. 30, 2004), writ denied by La. 2004-1290, 885 So. 2d 584, 2004 La. LEXIS 3212 (La. Oct. 29, 2004).

Defendant was sentenced to 20 years without the benefit of parole, probation or suspension of sentence for the distribution of cocaine, but under La. Rev. Stat. Ann. § 40:967(B)(4)(b), only the first two years was without benefit of parole, probation or suspension of sentence; thus, the imposition of the entire sentence without benefit of parole, probation, or suspension of sentence was illegal, and the matter was remanded for resentencing. State v. Darensbourg, 871 So. 2d 533, 2004 La. App. LEXIS 681 (Mar. 30, 2004), remanded by La. App. 06-572, 948 So. 2d 1128, 2006 La. App. LEXIS 2936 (La.App. 5 Cir. Dec. 27, 2006).

Defendant’s enhanced sentence of 40 years’ imprisonment, for his conviction of the distribution of cocaine, were proper, where (1) he received a sentence that was two-thirds of the maximum sentence, (2) he had one previous conviction for a crime of violence, and (3) he had a history of other criminal conduct. State v. Harris, 868 So. 2d 886, 2004 La. App. LEXIS 319 (Feb. 23, 2004), writ denied by La. 2004-0675, 882 So. 2d 1166, 2004 La. LEXIS 2859 (La. Sept. 24, 2004).

Distribution of a controlled dangerous substance conviction was supported by sufficient evidence, where tapes of a drug transaction showed defendant exchanging two rocks of crack cocaine for $40. State v. Todd, 866 So. 2d 1040, 2004 La. App. LEXIS 152 (Feb. 4, 2004), writ denied by La. 2004-0588, 877 So. 2d 143, 2004 La. LEXIS 2311 (La. July 2, 2004).

Where defendant was convicted of distribution of cocaine and found to be a second felony offender, the trial court’s sentence of 47 years at hard labor was within the statutory range, and the sentence was not unconstitutional. State v. Stewart, 866 So. 2d 1016, 2004 La. App. LEXIS 73 (Jan. 27, 2004), writ denied by La. 2004-0449, 876 So. 2d 832, 2004 La. LEXIS 2218 (La. June 25, 2004).

Where trial court’s decision to impose an 18-year sentence after enhancing a conviction for distribution of cocaine based on a prior felony was not an abuse of discretion based on defendant’s prior record and the fact that defendant was dealing drugs from an apartment complex, the sentence imposed was not unconstitutionally excessive since it was within the allowable sentencing range of 15 to 60 years; however, the trial court was not required to consider 2001 La. Acts 403, which changed the mandatory minimum sentence for cocaine distribution, as a mitigating factor where it only applied prospectively. State v. Converse, 864 So. 2d 803, 2003 La. App. LEXIS 3662 (Dec. 30, 2003), writ denied by La. 2004-0195, 876 So. 2d 74, 2004 La. LEXIS 1898 (La. June 4, 2004).

Trial court’s sentence for cocaine distribution was impermissibly lenient where the sentence did not include a term of parole, which was required; however, a remand for correction was not necessary where the requirement was self-activating. State v. Converse, 864 So. 2d 803, 2003 La. App. LEXIS 3662 (Dec. 30, 2003), writ denied by La. 2004-0195, 876 So. 2d 74, 2004 La. LEXIS 1898 (La. June 4, 2004).

Sufficient evidence existed for a rational jury to conclude, beyond a reasonable doubt, that defendant had sold oxycodone to an undercover agent, even though the exchange was made through another man; defendant did not hand the agent the pills, and the agent did not hand defendant money. State v. Black, 864 So. 2d 836, 2003 La. App. LEXIS 3693 (Dec. 30, 2003).

Although defendant’s multiple offender sentence was illegally lenient because the trial court did not impose the two-year restriction on parole required by the reference statute, La. Rev. Stat. Ann. § 40:967(B)(4)(b), the error did not require any action by the appellate court because La. Rev. Stat. Ann. § 15:301.1(C) imposed the restrictions by operation of law. State v. Johnson, 864 So. 2d 645, 2003 La. App. LEXIS 3342 (Dec. 9, 2003).

Defendant’s argument that defendant only had the specific intent to distribute “counterfeit” cocaine, was to no avail, where the packages contained mostly common adulterating agents, with only traces of cocaine, defendant told the undercover agent the cocaine was “good,” and two of the packages were wrapped in rubber latex material, which emitted an odor that the packagers normally used to prevent drug-sniffing dogs from detecting the scent of cocaine. State v. Smith, 864 So. 2d 679, 2003 La. App. LEXIS 3372 (Dec. 9, 2003).

Trial court’s failure to specify that the first five years of defendant’s sentence for distributing a controlled dangerous substance, in violation of La. Rev. Stat. Ann. § 40:967, should have been served without the benefit of probation or suspension of sentence and did not prohibit parole, did not need addressing on appeal; according to La. Rev. Stat. Ann. § 15:301.1(A) and (C), the sentence was deemed to have contained those restrictions. State v. Sanders, 861 So. 2d 589, 2003 La. App. LEXIS 3130 (Nov. 12, 2003), amended by La. 04-0017, 876 So. 2d 42, 2004 La. LEXIS 1661 (La. May 14, 2004).

Evidence was sufficient to support the jury’s determination that defendant was guilty as a principal to the five counts of distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A), because the evidence showed that for all five drug transactions, co-defendant called defendant at which time defendant came to her residence and delivered the drugs; thus, the evidence clearly showed that defendant assisted in the drug transactions. State v. Staggers, 860 So. 2d 174, 2003 La. App. LEXIS 2974 (Oct. 28, 2003).

For purposes of the distribution of cocaine statute, La. Rev. Stat. Ann. § 40:967(A)(1), delivery has been jurisprudentially defined as transferring possession or control. State v. Staggers, 860 So. 2d 174, 2003 La. App. LEXIS 2974 (Oct. 28, 2003).

Appellate court held that defendant’s sentence was not excessive as under La. Rev. Stat. Ann. § 40:967(B)(4)(b); defendant was subject to a sentence from two to 30 years and a possible fine of up to $50,000 and defendant was given a mid-range sentence of 16 years and a fine of $1,500; based on his criminal history, the sentence was not excessive. State v. Collins, 865 So. 2d 117, 2003 La. App. LEXIS 2805 (Oct. 7, 2003).

Evidence was sufficient to have convicted defendant of possession with intent to distribute cocaine where, although defendant did not have the drugs on his person at time of his arrest, he had access to the area where the cocaine was found shortly before police discovered it, there had been no guests in the house other than defendant before the officers arrived, and the owner had not placed the cocaine in the toilet himself, and the telephone call by the detective in which he arranged to buy the cocaine and the circumstantial evidence connecting the call to defendant was sufficient to prove intent to distribute cocaine. State v. Fisher, 852 So. 2d 1075, 2003 La. App. LEXIS 2218 (July 29, 2003), writ denied by La. 2003-2545, 872 So. 2d 510, 2004 La. LEXIS 1741 (La. May 14, 2004).

It was of no consequence when defendant was arrested in relation to the seizure of the cocaine, or whether there was probable cause for arrest, the officers were entitled to search the trailer in which the cocaine was found based upon the consent of the person who lived there. State v. Fisher, 852 So. 2d 1075, 2003 La. App. LEXIS 2218 (July 29, 2003), writ denied by La. 2003-2545, 872 So. 2d 510, 2004 La. LEXIS 1741 (La. May 14, 2004).

Trial court did not commit error by denying defendant’s motion for mistrial where, in defendant’s trial for possession with intent to distribute cocaine a detective commented that through his investigation he learned that defendant carried weapons, defendant objected to the officer’s testimony and moved for a mistrial; out of the jury’s hearing, defense counsel argued that the mention of the gun constituted prejudicial hearsay, the judge responded that hearsay was not a valid basis for a mistrial motion but the judge nevertheless admonished the jury to disregard the officer’s remark. There was no evidence in the record that the prosecutor deliberately elicited the information about defendant’s reputation for carrying a gun, it appeared his mention of defendant’s reputation for carrying a weapon was intended as an explanation for his actions, moreover, the testimony complained of was not part of a pattern of unresponsive answers. State v. Fisher, 852 So. 2d 1075, 2003 La. App. LEXIS 2218 (July 29, 2003), writ denied by La. 2003-2545, 872 So. 2d 510, 2004 La. LEXIS 1741 (La. May 14, 2004).

In defendant’s trial for possession with intent to distribute cocaine, trial court did not err in denying defendant’s motion to quash a habitual offender bill where there was no question that the habitual offender bill was timely filed because the State filed it prior to defendant’s original sentencing; the hearing was held 12 months after the original sentencing, well within the 30-year term of imprisonment initially imposed. State v. Fisher, 852 So. 2d 1075, 2003 La. App. LEXIS 2218 (July 29, 2003), writ denied by La. 2003-2545, 872 So. 2d 510, 2004 La. LEXIS 1741 (La. May 14, 2004).

Evidence was sufficient to convict defendant of distributing cocaine and he failed to establish defense of entrapment where the narcotics agent merely provided an opportunity for defendant to willingly commit a crime for which he was predisposed; after the agent made known her desire to purchase cocaine, she simply waited until defendant brought the cocaine to her vehicle and defendant, not the agent, directed the sequence of the events leading up to the drug transaction. State v. Bates, 853 So. 2d 71, 2003 La. App. LEXIS 2219 (July 29, 2003), writ denied by La. 2003-2565, 865 So. 2d 740, 2004 La. LEXIS 419 (La. Feb. 6, 2004).

Distribution of cocaine under former La. Rev. Stat. Ann. § 40:967(B)(4)(b), was punishable by imprisonment at hard labor for not less than five years nor more than 30 years, with the first five years of the sentence served without benefit of parole, probation, or suspension of sentence; however, 2001 La. Acts 403, § 4 reduced the amount of imprisonment to be served without parole eligibility from five to two years. State v. Bates, 853 So. 2d 71, 2003 La. App. LEXIS 2219 (July 29, 2003), writ denied by La. 2003-2565, 865 So. 2d 740, 2004 La. LEXIS 419 (La. Feb. 6, 2004).

Trial court improperly restricted defendant’s parole eligibility when sentencing defendant as a multiple offender for his conviction for distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A), where former § 40:967 restricted parole eligibility for the first five years of the sentence and not, as the trial court had done, which was to have imposed defendant’s multiple offender sentence without parole eligibility for the entire term of imprisonment. State v. Bates, 853 So. 2d 71, 2003 La. App. LEXIS 2219 (July 29, 2003), writ denied by La. 2003-2565, 865 So. 2d 740, 2004 La. LEXIS 419 (La. Feb. 6, 2004).

The evidence indicated that rather than inducing defendant, the detective furnished an opportunity for defendant to distribute crack cocaine, that it was defendant’s own predisposition that caused defendant to readily commit the offense, and defendant, not the detective, directed the sequence of the events leading up to the drug transaction; thus, defendant’s defense of entrapment was rejected. State v. Rogers, 850 So. 2d 838, 2003 La. App. LEXIS 1803 (June 19, 2003), writ denied by La. 2003-2137, 865 So. 2d 73, 2004 La. LEXIS 298 (La. Jan. 30, 2004).

When defendant stipulated to the habitual offender bill of information, defendant signed and initialed a form entitled WAIVER OF RIGHTS-PLEA OF GUILTY MULTIPLE OFFENDER — La. Rev. Stat. Ann. § 15:529.1, which provided the sentencing range defendant faced, and specified the sentence defendant would receive if defendant “pled guilty,” thus, defendant was precluded from challenging the habitual offender sentence for defendant’s conviction of distribution of cocaine, and prior cocaine convictions. State v. Rogers, 850 So. 2d 838, 2003 La. App. LEXIS 1803 (June 19, 2003), writ denied by La. 2003-2137, 865 So. 2d 73, 2004 La. LEXIS 298 (La. Jan. 30, 2004).

There was substantial evidence to rebut the presumption that the mandated life sentence for possession of cocaine with intent to distribute, La. Rev. Stat. Ann. § 40:967(A), was constitutional because: (1) defendant had a supportive family who wanted to help him; (2) defendant was not in possession of a weapon when arrested, had no money in his possession, and was only a petty street drug pusher and not a major drug dealer; (3) defendant was a non-violent offender; (4) defendant admitted to his addiction; and (5) under a change in the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, since his conviction, he would not qualify for a life term under the current law; thus, the the life sentence imposed was not proportionate to the crimes for which he was convicted and the sentence was vacated. State v. Combs, 848 So. 2d 672, 2003 La. App. LEXIS 1634 (May 21, 2003).

Trial court upheld distribution of cocaine conviction, where defendant was made fully aware of the charges against him; the specificity as to where the alleged transaction occurred was irrelevant, defendant was not entitled to any specific information about any alleged deal between the state and an informant where he had full opportunity to do that upon examination of the informant, and his sentence was not excessive where the record reflected that the trial court fully considered all the factors outlined in La. Code Crim. Proc. Ann. art. 894.1. State v. Glosson, 843 So. 2d 649, 2003 La. App. LEXIS 1073 (Apr. 11, 2003), writ denied by La. 2003-1398, 860 So. 2d 1149, 2003 La. LEXIS 3623 (La. Dec. 12, 2003).

Defendant’s eight-year sentence at hard labor for possession of marijuana with intent to distribute reflected less than 30 percent of defendant’s exposure, defendant had a previous conviction to a charge of accessory after the fact to armed robbery, three previous charges of battery of a police officer, and was on parole at the time of arrest on the marijuana offense; the trial court gave a sufficient factual basis for the sentence, and the sentence was not excessive. State v. Sanders, 842 So. 2d 1260, 2003 La. App. LEXIS 1075 (Apr. 11, 2003), writ denied by La. 2003-1695, 872 So. 2d 516, 2004 La. LEXIS 1731 (La. May 14, 2004).

Where no one testified about the weight of the drugs, just that the eight packages, six of which were recovered from defendant’s brother pursuant to the traffic stop, were “small,” the assistant chief opined that the approximate street value of the amount of one of the bags of marijuana confiscated from defendant and defendant’s brother would have been $20 to $25, or about $160 to $200 worth of grass, and the grass was packaged in baggies, a product ubiquitous to the drug trade, the appellate court held that viewing the totality of evidence in the light most favorable to the prosecution, all the elements of the crime of possession of marijuana with intent to distribute were present. State v. Sanders, 842 So. 2d 1260, 2003 La. App. LEXIS 1075 (Apr. 11, 2003), writ denied by La. 2003-1695, 872 So. 2d 516, 2004 La. LEXIS 1731 (La. May 14, 2004).

There was sufficient evidence to show that defendant knew the drugs were in his car or that he exercised control over them and that it was he, not his passenger, who had thrown the drugs out of the passenger window while defendant was being chased by the police. State v. Robinson, 846 So. 2d 76, 2003 La. App. LEXIS 1018 (Apr. 8, 2003), writ denied by La. 2003-1361, 860 So. 2d 1131, 2003 La. LEXIS 3561 (La. Nov. 26, 2003).

Where defendant was found guilty of possession of cocaine with intent to distribute (R.S. 40:967(A)), and was adjudicated a third felony offender, at the time of the commission of the instant offense, the sentencing range for a third felony offender, with an underlying conviction for a violation of the Uniform Controlled Dangerous Substances Law punishable by imprisonment for more than five years, was imprisonment “for the remainder of his natural life, without benefit of parole, probation or suspension of sentence,” pursuant to La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii), and defendant was sentenced to life imprisonment, without benefit of parole, probation, or suspension of sentence for five years, hence, the sentence imposed was the mandatory minimum sentence prescribed by the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii). State v. Robinson, 846 So. 2d 76, 2003 La. App. LEXIS 1018 (Apr. 8, 2003), writ denied by La. 2003-1361, 860 So. 2d 1131, 2003 La. LEXIS 3561 (La. Nov. 26, 2003).

To prove possession with the intent to distribute cocaine, the State must show the defendant knowingly or intentionally possessed the drugs and he did so with the specific intent to distribute them pursuant to La. Rev. Stat. Ann. § 40:967; specific intent is “that state of mind which exists when the circumstances indicate that the offender actively desired the prescribed criminal consequences to follow his act or failure to act”, pursuant to La. Rev. Stat. Ann. § 14:10(1), and specific intent may be inferred from the circumstances of a transaction and from the actions of the accused with specific intent being a legal conclusion to be resolved by the fact-finder. State v. Robinson, 846 So. 2d 76, 2003 La. App. LEXIS 1018 (Apr. 8, 2003), writ denied by La. 2003-1361, 860 So. 2d 1131, 2003 La. LEXIS 3561 (La. Nov. 26, 2003).

Intent to distribute cocaine under La. Rev. Stat. Ann. § 40:967 may be established by proving circumstances surrounding defendant’s possession which gave rise to an inference of such intent where such circumstances include: (1) previous attempts to distribute; (2) whether the drugs are in a form consistent with distribution; (3) the amount of the drugs; (4) expert testimony indicating the amount of the drugs recovered is not consistent with personal use; and (5) paraphernalia evidencing an intent to distribute. State v. Robinson, 846 So. 2d 76, 2003 La. App. LEXIS 1018 (Apr. 8, 2003), writ denied by La. 2003-1361, 860 So. 2d 1131, 2003 La. LEXIS 3561 (La. Nov. 26, 2003).

Defendant argued that the State’s evidence concerning “distribution” was insufficient to establish this element of the offense charged; however, an officer who was qualified as an expert in the use, packaging, distribution, and value of narcotics testified that because of the quantity of drugs (16 rocks), the packaging of the drugs (individual doses), and the value of the drugs seized ($160-$320), defendant was involved in distribution of narcotics and not possession for personal use, since, according to the officer, a user generally possessed a few rocks, which he consumed, and then he bought more. State v. Robinson, 846 So. 2d 76, 2003 La. App. LEXIS 1018 (Apr. 8, 2003), writ denied by La. 2003-1361, 860 So. 2d 1131, 2003 La. LEXIS 3561 (La. Nov. 26, 2003).

Where the record indicated defendant received actual notice of his court date for his trial on charges of distribution of cocaine and did not appear, any delay that occurred in beginning the trial was attributable to defendant himself and his constitutional speedy trial rights had not been violated. State v. Buckley, 839 So. 2d 1193, 2003 La. App. LEXIS 617 (Mar. 6, 2003).

Under former La. Rev. Stat. Ann. § 40:967(B)(1), the penalty for distribution of cocaine was 5 to 30 years at hard labor and a possible fine of not more than $50,000. State v. Buckley, 839 So. 2d 1193, 2003 La. App. LEXIS 617 (Mar. 6, 2003).

Trial court did not impose an excessive sentence on defendant for the distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967; the trial court adequately considered the guidelines of La. Code Crim. Proc. Ann. art. 894.1 and found that there was an undue risk of a commission of another offense by defendant, given defendant’s past extensive criminal record and failure to respond to earlier attempts at rehabilitation, and there was no constitutional error under La. Const. art. I, § 20. State v. Boykin, 840 So. 2d 64, 2003 La. App. LEXIS 525 (Mar. 5, 2003), writ denied by La. 2003-1158, 858 So. 2d 416, 2003 La. LEXIS 3383 (La. Nov. 14, 2003).

Evidence was sufficient to have supported jury’s conclusion that defendant was in constructive possession of cocaine where, inter alia, there was cocaine found in the apartment leased to his wife and where they both lived, it had been packaged in a way consistent with distribution, it was found in defendant’s possession, and an officer had witnessed defendant’s involvement in a drug sale. State v. Marshall, 841 So. 2d 881, 2003 La. App. LEXIS 461 (Feb. 25, 2003), writ denied by La. 2003-0909, 854 So. 2d 345, 2003 La. LEXIS 2663 (La. Sept. 26, 2003).

Person not in physical possession of a drug may have constructive possession where the contraband is under the person’s dominion and control; the key factors to be considered in determining whether a defendant exercised dominion and control sufficient to constitute constructive possession are the defendant’s knowledge that illegal drugs were in the area, his relationship to the person found to be in actual possession, the defendant’s access to the area where the drugs were found, evidence of recent drug use by the defendant, the existence of drug paraphernalia, and evidence that the area was frequented by drug users. State v. Marshall, 841 So. 2d 881, 2003 La. App. LEXIS 461 (Feb. 25, 2003), writ denied by La. 2003-0909, 854 So. 2d 345, 2003 La. LEXIS 2663 (La. Sept. 26, 2003).

While it is true that being a resident of the premises where drugs are found is not in and of itself sufficient to prove constructive possession, it can be inferred that a defendant lives at a residence where contraband is discovered if his spouse lives there, and there must be direct evidence (such as utility bills or other correspondence mailed to the defendant at that address), to support a finding of constructive possession; a subject can have constructive possession if he jointly possesses drugs with a companion and if he willfully and knowingly shares with his companion the right to control the drugs. State v. Marshall, 841 So. 2d 881, 2003 La. App. LEXIS 461 (Feb. 25, 2003), writ denied by La. 2003-0909, 854 So. 2d 345, 2003 La. LEXIS 2663 (La. Sept. 26, 2003).

The Louisiana Supreme Court listed a series of factors that might give rise to a reasonable inference that a defendant had the specific intent to distribute a controlled dangerous substance: (1) whether the defendant ever distributed or attempted to distribute the drug, (2) whether the drug was in a form usually associated with possession for distribution to others, (3) whether the amount of the drug created an inference of an intent to distribute, (4) whether expert or other testimony established that the amount of drug found in the defendant’s possession is inconsistent with personal use only, and (5) whether there was any paraphernalia, such as baggies or scales, evidencing an intent to distribute; mere possession of a drug does not amount to evidence of intent to distribute, unless the quantity is so large that no other inference is possible. State v. Marshall, 841 So. 2d 881, 2003 La. App. LEXIS 461 (Feb. 25, 2003), writ denied by La. 2003-0909, 854 So. 2d 345, 2003 La. LEXIS 2663 (La. Sept. 26, 2003).

Where a surveillance tape showed defendant exchanging a substance for money with an undercover agent, there was sufficient circumstantial evidence to show that defendant had the specific intent to participate in the distribution of heroin; therefore, he was properly convicted of attempted distribution of cocaine, despite an allegation that defendant was unaware of the contents of the package. State v. Thomas, 841 So. 2d 45, 2003 La. App. LEXIS 489 (Feb. 19, 2003).

Corroboration of the informant’s information by independent police surveillance gave the officers not only reasonable suspicion to stop defendant, but probable cause to arrest defendant for intent to distribute cocaine; at the time detectives stopped defendant, there was probable cause to arrest defendant based on a detective’s observance of apparent hand-to-hand drug transactions conducted by defendant, coupled with the informant’s tip. State v. Robertson, 840 So. 2d 631, 2003 La. App. LEXIS 372 (Feb. 12, 2003), writ denied by La. 2003-0939, 870 So. 2d 285, 2004 La. LEXIS 1369 (La. Apr. 23, 2004).

Defendant’s mandatory minimum sentence of life imprisonment under La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii) of the Habitual Offender Law for the conviction of three counts of distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A) was not excessive in violation of La. Const. art. I, § 20; defendant failed to present sufficient evidence to rebut the presumption of constitutionality of the sentence. State v. Brooks, 841 So. 2d 854, 2003 La. App. LEXIS 283 (Feb. 11, 2003).

Convictions for both distribution of cocaine, and conspiracy to distribute cocaine, violations of La. Rev. Stat. Ann. §§ 40:967 and 40:979, had not constituted double jeopardy where the same evidence had not been necessary for a conviction of both crimes; the distribution had been completed after the conspiracy to distribute. State v. Kelley, 836 So. 2d 1243, 2003 La. App. LEXIS 95 (Jan. 29, 2003).

Offenses of distribution of cocaine, La. Rev. Stat. Ann. § 40:967, and conspiracy to distribute cocaine, La. Rev. Stat. Ann. § 40:979, do not contain identical elements; to find one guilty of conspiracy to distribute cocaine, the state must show that there existed an agreement or combination of two or more persons for the specific purpose of transferring possession or control of the cocaine to an intended recipient. State v. Kelley, 836 So. 2d 1243, 2003 La. App. LEXIS 95 (Jan. 29, 2003).

In order to prove the crime of distribution of cocaine against a defendant, the state has to prove beyond a reasonable doubt that the defendant acted in accordance with the circumstances listed in La. Rev. Stat. Ann. § 40:967, i.e., that the defendant “knowingly or intentionally distributed cocaine, a Schedule II CDS.” State v. Kelley, 836 So. 2d 1243, 2003 La. App. LEXIS 95 (Jan. 29, 2003).

Thirty years hard labor and $250,000 fine for possession of cocaine in excess of 400 grams in violation of La. Rev. Stat. Ann. § 40:967(F)(1)(c) was not unconstitutionally excessive where defendant was transporting many times the amount of cocaine required to trigger imposition of that serious penalty. State v. Hardy, 836 So. 2d 1249, 2003 La. App. LEXIS 96 (Jan. 29, 2003).

Where defendant and another man approached the undercover police officers, asked them what they wanted, the other man gave the police the cocaine, and defendant took the money, there was sufficient evidence to convict defendant of distribution of cocaine. State v. Cobb, 839 So. 2d 235, 2003 La. App. LEXIS 91 (Jan. 28, 2003), writ denied by La. 2003-0747, 855 So. 2d 758, 2003 La. LEXIS 3031 (La. Oct. 17, 2003).

Sufficient evidence existed to convict defendant of delivery of a controlled substance, as he approached the car of the undercover police officers, asked them what they wanted, and gave them a “twenty” of cocaine in exchange for money. State v. Young, 839 So. 2d 186, 2003 La. App. LEXIS 110 (Jan. 22, 2003), writ denied by La. 2003-0599, 855 So. 2d 756, 2003 La. LEXIS 3025 (La. Oct. 17, 2003).

Defendant’s 25-year enhanced sentence as a third felony offender convicted of distribution of cocaine was not excessive considering the facts of defendant’s case and his non-violent offenses were not a reason to declare his sentence excessive. State v. Lott, 836 So. 2d 584, 2002 La. App. LEXIS 4059 (Dec. 30, 2002), writ denied by La. 2003-0499, 855 So. 2d 755, 2003 La. LEXIS 3021 (La. Oct. 17, 2003).

Defendant’s conviction of distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A)(1) was affirmed because the evidence was sufficient to prove the elements of the offense of distribution of cocaine and the state met its burden of proof by negating any reasonable probability of misidentification. State v. Cooks, 833 So. 2d 1034, 2002 La. App. LEXIS 3706 (Dec. 4, 2002).

Evidence was sufficient to support defendant’s conviction for the distribution of cocaine, since after making inquiries about buying drugs, an undercover officer was flagged down by defendant, the officer told defendant she wanted two “20s,” defendant gave her two rocks of crack cocaine in exchange for $40, another officer identified defendant, a photographic lineup was compiled, and the undercover officer positively identified defendant. State v. Robinson, 831 So. 2d 460, 2002 La. App. LEXIS 3274 (Oct. 29, 2002), writ denied by La. 2003-0100, 867 So. 2d 676, 2004 La. LEXIS 509 (La. Feb. 13, 2004).

On appeal, defendant contended that because defendant was not seen on the videotape and that because the assisting narcotics agents did not observe for themselves the alleged transaction, the evidence was insufficient to support her conviction for attempted distribution of cocaine; defendant’s contentions regarding the credibility of the witness and the lack of corroborative evidence were insufficient to warrant reversal and viewed in a light most favorable to the State, the evidence was sufficient to convince a reasonable juror beyond a reasonable doubt that defendant committed attempted distribution of cocaine. State v. Sellers, 818 So. 2d 231, 2002 La. App. LEXIS 1510 (Apr. 10, 2002), writ of certiorari denied by La. 2003-1322, 862 So. 2d 974, 2004 La. LEXIS 36 (La. Jan. 9, 2004).

Where state presented the testimony of four police officers who participated in the search, but only one officer testified to seeing defendant at the residence to be searched, and a witness who implicated defendant as possessing the cocaine was angry at defendant because defendant had physically abused witness’s youngest daughter, the state established the essential elements of attempted possession of cocaine with intent to distribute beyond a reasonable doubt. State v. Jenkins, 846 So. 2d 778, 2002 La. App. LEXIS 4261 (Feb. 12, 2002).

Unequivocal identification testimony of a single witness, without corroborating evidence, was sufficient to convict defendant as the perpetrator of two counts of distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967, where the jury accepted the witness’s testimony as credible, despite its knowledge of the witness’s inexperience as a drug officer. State v. Graham, 799 So. 2d 645, 2001 La. App. LEXIS 2394 (Oct. 31, 2001), writ denied by La. 2002-0059, 828 So. 2d 1114, 2002 La. LEXIS 3327 (La. Nov. 8, 2002).

For two cocaine distribution convictions, defendant faced minimum five-year and maximum 30-year hard labor sentences, the first five years of which were to be without benefit of parole, probation, or suspension of sentence, as set forth in La. Rev. Stat. Ann. 40:967(B)(4)(b); the appellate court determined that with defendant’s distinct propensity toward drug activity and obvious failure to be rehabilitated by previous punishment, the two mid-range sentences imposed by the trial court were appropriate for defendant who sought to make a profit through illegal activity and subjected small children to the escapades. State v. Graham, 799 So. 2d 645, 2001 La. App. LEXIS 2394 (Oct. 31, 2001), writ denied by La. 2002-0059, 828 So. 2d 1114, 2002 La. LEXIS 3327 (La. Nov. 8, 2002).

For a possession of cocaine conviction, defendant faced a maximum five-year sentence, with or without hard labor, as set forth in La. Rev. Stat. Ann. 40:967(C)(2); the appellate court determined that the maximum sentence imposed upon defendant by the trial court for the crime was appropriate for defendant whose drug use had obviously extended beyond personal use, which qualified defendant as the worst type of possession offender. State v. Graham, 799 So. 2d 645, 2001 La. App. LEXIS 2394 (Oct. 31, 2001), writ denied by La. 2002-0059, 828 So. 2d 1114, 2002 La. LEXIS 3327 (La. Nov. 8, 2002).

Evidence was sufficient to support defendant’s conviction for one count of distribution of cocaine because an undercover agent unequivocally identified defendant as the person who sold him $50 worth of crack cocaine, which negated any reasonable probability of misidentification. State v. Crayton, 796 So. 2d 87, 2001 La. App. LEXIS 2019 (Sept. 26, 2001).

Defendant’s conviction for distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(B)(4)(b) and within 1,000 feet of school property in violation of La. Rev. Stat. Ann. § 40:981.3 was proper; while police were conducting an undercover narcotics operation, an agent approached defendant within 1,000 feet of a school playground seeking drugs, defendant went to a car, returned with a package, and the agent paid him $20. State v. McCraney, 798 So. 2d 227, 2001 La. App. LEXIS 2015 (Sept. 25, 2001).

Defendant’s sentence of 22 years at hard labor, the first five without suspension, probation or parole, for distributing cocaine within 1,000 feet of a school was not constitutionally excessive; defendant had one earlier felony drug conviction and was arrested on eight prior occasions. State v. McCraney, 798 So. 2d 227, 2001 La. App. LEXIS 2015 (Sept. 25, 2001).

Sentence for violation of La. Rev. Stat. Ann. § 40:967(A) was five to 30 years in prison without parole for the first five years, and the trial court’s sentence with no parole for the full term was patent but harmless error where the sentence was subsequently vacated, and defendant was resentenced as a multiple offender. State v. Morris, 798 So. 2d 1004, 2001 La. App. LEXIS 1936 (Aug. 28, 2001).

Where defendant acted as a lookout during a sale of cocaine, which was a schedule II controlled substance under La. Rev. Stat. Ann. § 40:964, defendant was convicted as a principal, as defined under La. Rev. Stat. Ann. § 14:24, of distribution of schedule II controlled substance, in violation of La. Rev. Stat. Ann. § 40:967(A)(1). State v. Slocum, 791 So. 2d 143, 2001 La. App. LEXIS 1712 (June 27, 2001).

Where defendant was convicted for distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A), his sentence was modified because it was too harsh. State v. Raines, 788 So. 2d 635, 2001 La. App. LEXIS 1337 (May 30, 2001), writ denied by La. 2001-1906, 815 So. 2d 833, 2002 La. LEXIS 1561 (La. May 10, 2002).

While the record supported the constitutionality of defendant’s sentence, under La. Rev. Stat. Ann. § 40:967(B)(4)(b), only the first five years of that sentence could be imposed without benefit of parole, probation, or suspension. State v. Raines, 788 So. 2d 635, 2001 La. App. LEXIS 1337 (May 30, 2001), writ denied by La. 2001-1906, 815 So. 2d 833, 2002 La. LEXIS 1561 (La. May 10, 2002).

Where La. Rev. Stat. Ann. § 40:967(B)(4)(b) provided that those convicted of distribution of cocaine shall be sentenced to a term of imprisonment at hard labor for not less that five years nor more than 35 years, with the first five years of said sentence being without benefit of parole, probation, or suspension, the trial judge illegally sentenced defendant to all 10 years without benefits. State v. Raines, 788 So. 2d 635, 2001 La. App. LEXIS 1337 (May 30, 2001), writ denied by La. 2001-1906, 815 So. 2d 833, 2002 La. LEXIS 1561 (La. May 10, 2002).

Evidence was sufficient to convict defendant of possession with the intent to distribute cocaine, a violation of La. Rev. Stat. Ann. § 40:967(A), as there was ample testimony and physical evidence that, before the gunplay started, cocaine had been weighed out by defendant for sale, and that none of the buyers or hangers-on had brought the cocaine to defendant’s house. State v. Woods, 787 So. 2d 1083, 2001 La. App. LEXIS 973 (May 11, 2001), writ denied by La. 2001-2389, 817 So. 2d 1153, 2002 La. LEXIS 2083 (La. June 14, 2002).

Where the testimony of two detectives, and that of another witness, established that defendant transferred possession of crack cocaine to the witness, accepted money from the witness in exchange for the cocaine, was arrested within minutes after the transaction, and found in possession of two ten dollar bills that a detective had given to the witness to obtain cocaine, the evidence was sufficient to convict defendant of distribution of cocaine, in violation of La. Rev. Stat. Ann. § 40:967(A). State v. Harris, 787 So. 2d 420, 2001 La. App. LEXIS 1228 (Apr. 18, 2001), writ denied by La. 2001-1626, 813 So. 2d 1101, 2002 La. LEXIS 1887 (La. Apr. 26, 2002).

Where defendant was identified as the person on the video tape selling a substance, which laboratory analysis confirmed was cocaine; the evidence was sufficient to show for the purposes of La. Rev. Stat. Ann. § 40:967 that defendant knowingly and intentionally distributed cocaine. State v. George, 785 So. 2d 975, 2001 La. App. LEXIS 689 (Apr. 4, 2001).

Nineteen rocks of cocaine possessed by defendant, with a total value of about $380, was above that normally associated with personal use and was intended for distribution, and was sufficient to prove possession with intent to distribute beyond a reasonable doubt. State v. Stanley, 780 So. 2d 1207, 2001 La. App. LEXIS 457 (Feb. 28, 2001).

Evidence was sufficient to convict defendant of distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A)(1); an apparent discrepancy in the chain of custody of the drugs purchased from defendant was adequately explained as a mere error of description of the container in which the drugs had been secured after purchase. State v. Iron, 780 So. 2d 1123, 2001 La. App. LEXIS 197 (Feb. 14, 2001), writ denied by La. 2001-1232, 811 So. 2d 898, 2002 La. LEXIS 919 (La. Mar. 15, 2002).

Evidence was sufficient to support defendant’s convictions on two counts of cocaine distribution; two agents testified that they purchased off-white, rock-like objects from defendant, they identified defendant’s photograph as the person who sold them the objects, videotapes of the transactions were played for the jury, and the items purchased were tested and confirmed to be cocaine. State v. Payne, 777 So. 2d 555, 2000 La. App. LEXIS 3348 (Dec. 13, 2000), writ denied by La. 2001-0118, 802 So. 2d 626, 2001 La. LEXIS 3240 (La. Nov. 21, 2001).

Evidence seized, coupled with the testimony of three police officers, was sufficient to support defendant’s conviction under La. Rev. Stat. Ann. § 40:967(B) and (F); paraphernalia consisting of metal scales, boxes of glass tubes, wire mesh, and plastic bags pointed to the distribution or intent to distribute the narcotics seized at defendant’s liquor store and home. State v. Johnson, 780 So. 2d 403, 2000 La. App. LEXIS 2973 (Nov. 29, 2000), writ denied by La. 2000-3547, 801 So. 2d 358, 2001 La. LEXIS 3041 (La. Nov. 9, 2001).

Defendants’ conviction for drug offenses were confirmed where sufficient evidence of guilt was found; defendants where found in a room with a large amount of drugs, paraphernalia, and cash on a table. State v. Holmes, 791 So. 2d 669, 2000 La. App. LEXIS 2812 (Nov. 8, 2000), affirmed by La. App. 99-0898, 791 So. 2d 669, 2001 La. App. LEXIS 1751 (La.App. 4 Cir. June 27, 2001).

Under La. Code Crim. Proc. art. 821, review of questions of fact is limited to the sufficiency of the evidence and, under La. Const. art. V, §§ 5(C) and 10(B), does not extend to credibility determinations made by the trier of fact; the court found that the evidence of defendant’s knowledge and involvement in facilitating a sale of cocaine for an undercover officer was sufficient for the jury to have reasonably concluded that, under the standards of La. Rev. Stat. Ann. §§ 40:961(14), 40:964, and 40:967, he was guilty of distribution and possession of a controlled substance and of conspiracy under La. Rev. Stat. Ann. §§ 14:24 and 14:26. State v. Williams, 768 So. 2d 728, 2000 La. App. LEXIS 2200 (Sept. 27, 2000), writ of certiorari denied by La. 2000-3099, 798 So. 2d 963, 2001 La. LEXIS 2903 (La. Oct. 5, 2001).

Following defendant’s conviction for distributing cocaine, although the trial court properly adjudicated him as a habitual offender and sentenced as a second felony offender, the trial court erred in making defendant’s entire sentence without the benefit of parole; La. Rev. Stat. Ann. § 40:967 only required the first five years to be served without parole. State v. Hunter, 768 So. 2d 687, 2000 La. App. LEXIS 2184 (Sept. 27, 2000), writ denied by La. 2000-3070, 799 So. 2d 1150, 2001 La. LEXIS 3911 (La. Oct. 26, 2001), writ denied by La. 2001-2087, 813 So. 2d 424, 2002 La. LEXIS 1238 (La. Apr. 19, 2002).

Defendant’s conviction for distributing cocaine in violation of La. Rev. Stat. Ann. § 40:967(A)(1) was proper when the in court and out of court identifications were sufficient to identify defendant as the perpetrator and sufficient to negate any reasonable probability of misidentification with respect to the poor quality of the photos used in the identification process. State v. Hunter, 768 So. 2d 687, 2000 La. App. LEXIS 2184 (Sept. 27, 2000), writ denied by La. 2000-3070, 799 So. 2d 1150, 2001 La. LEXIS 3911 (La. Oct. 26, 2001), writ denied by La. 2001-2087, 813 So. 2d 424, 2002 La. LEXIS 1238 (La. Apr. 19, 2002).

Where officers purchased cocaine from a man who was speaking and walking with defendant, and defendant was in possession of the marked money used for the purchase when the two were arrested, the evidence was sufficient for a jury to have concluded beyond a reasonable doubt that each of the essential elements of the crime of possession of cocaine with intent to distribute existed. State v. Ballansaw, 769 So. 2d 656, 2000 La. App. LEXIS 2524 (Sept. 6, 2000).

Defendant’s conviction for possession with intent to distribute cocaine in violation of La. Rev. Stat. Ann. § 40:967(A)(1) and life sentence for being a multiple offender under La. Rev. Stat. Ann. § 15:539.1(A)(1)(b)(ii) were improper when the physical evidence seized during a pat down search was illegally confiscated where the officer did not possess the sufficient articulable and objective knowledge to support the investigatory stop as required under La. Code Crim. Proc. Ann. art. 215.1(A). State v. Young, 770 So. 2d 7, 2000 La. App. LEXIS 2522 (Sept. 6, 2000), writ denied by La. 2000-2798, 797 So. 2d 63, 2001 La. LEXIS 2711 (La. Sept. 21, 2001).

Defendant was convicted of distribution of cocaine in violation of La. Rev. Stat. Ann. §§ 40:967(A) and 40:964 upon sufficient evidence where the jury chose to believe the State’s witnesses rather than defendant’s account of the events. State v. Lucas, 767 So. 2d 921, 2000 La. App. LEXIS 2115 (Aug. 29, 2000).

Minimum statutory sentence was not excessive for appellant, who was 20 years old when convicted of distributing cocaine, had an extensive criminal record, admitted to frequent drug use, and had an unsuccessful stint in substance abuse clinic. State v. Easily, 769 So. 2d 609, 2000 La. App. LEXIS 1504 (June 14, 2000).

Trial judge did not abuse discretion in imposing a sentence of seven years imprisonment, with the first five years to be served without benefit of parole, probation, or suspension of sentence, on a conviction for distribution of cocaine, pursuant to La. Rev. Stat. Ann. § 40:967(B)(4)(b), and the sentence was not constitutionally excessive; the defendant had eight prior felony arrests with no convictions, 44 misdemeanor arrests with two prior convictions, and 96 city arrests with eight convictions. State v. Ross, 760 So. 2d 1256, 2000 La. App. LEXIS 1159 (May 17, 2000).

Evidence was sufficient to support a conviction for distribution of cocaine pursuant to La. Rev. Stat. Ann. § 40:967(A)(1), where the trial court clearly accepted the police officers’ version of events that a sale of one rock of crack cocaine took place to an undercover police officer. State v. Ross, 760 So. 2d 1256, 2000 La. App. LEXIS 1159 (May 17, 2000).

Evidence supported defendant’s conviction for possession of cocaine with intent to distribute in violation of La. Rev. Stat. Ann. § 40:967(A)(1), although defendant had only one rock of cocaine weighing 0.7 grams, where defendant admitted that two other rocks fell out of his pocket and that he made his living selling drugs, and where an informant’s testimony that defendant was on the way to make a delivery was admitted into evidence. State v. Butler, 760 So. 2d 322, 2000 La. LEXIS 1262 (May 1, 2000).

To establish defendant’s guilt under La. Rev. Stat. Ann. § 40:967(A), the state is required to prove beyond a reasonable doubt that defendant knowingly and intentionally possessed the cocaine with the specific intent to distribute it. One of the factors that may be used to prove the defendant’s intent to distribute a controlled dangerous substance is expert or other testimony to establish that the amount of the drug found in the defendant’s possession is inconsistent with personal use only. State v. Stokes, 759 So. 2d 980, 2000 La. App. LEXIS 856 (Apr. 12, 2000), writ denied by La. 2000-1219, 802 So. 2d 607, 2001 La. LEXIS 650 (La. Feb. 16, 2001), overruled by State v. Davis, La. App. 01-123, 792 So. 2d 126, 2001 La. App. LEXIS 1815 (La.App. 5 Cir. July 30, 2001).

Defendant’s conviction for possession with intent to distribute cocaine in violation of La. Rev. Stat. Ann. § 40:967(A)(1) was reversed because the State failed to prove the intent to distribute element beyond a reasonable doubt as required by La. Code Crim. Proc. Ann. art. 821, where the main evidence of intent to distribute consisted of the quantity of cocaine seized and defendant’s possession of cash and a beeper at the time of his arrest, where the quantity of drug and cash seized was not so large that no other inference was possible. State v. Young, 764 So. 2d 998, 2000 La. App. LEXIS 1030 (Mar. 31, 2000).

In order to find a defendant guilty of distribution of cocaine under La. Rev. Stat. Ann. § 40:967, the State must show: (1) delivery or physical transfer; (2) guilty knowledge of the controlled dangerous substance at the time of transfer; and (3) the exact identity of the controlled dangerous substance. State v. Kanost, 759 So. 2d 184, 2000 La. App. LEXIS 1072 (Mar. 29, 2000), writ denied by La. 2000-1079, 773 So. 2d 726, 2000 La. LEXIS 3253 (La. Nov. 13, 2000).

Sentence of 20 years of hard labor for distribution of cocaine, a sentence less than the statutory maximum, was not constitutionally excessive for a 71-year old cocaine seller in poor health. State v. Ignot, 755 So. 2d 364, 2000 La. App. LEXIS 305 (Mar. 1, 2000), writ denied by La. 2000-1040, 790 So. 2d 1, 2001 La. LEXIS 1428 (La. Apr. 12, 2001).

Defendant’s 18-year sentence for distribution of a controlled substance in violation of La. Rev. Stat. Ann. § 40:967(A)(1) was not excessive where defendant had a past criminal history and where he had a propensity to continue in the same type of criminal activity thereby justifying the enhanced penalty. State v. King, 757 So. 2d 731, 2000 La. App. LEXIS 124 (Feb. 2, 2000), writ denied by La. 2000-0704, 777 So. 2d 476, 2000 La. LEXIS 3520 (La. Dec. 15, 2000).

Trial court committed reversible error when it did not advise defendant that the statutory minimum sentence required the first five years to be served without benefit, and that the maximum possible penalty required the first five years to be served without benefit; thus, defendant’s guilty plea was vacated, and his conviction and sentence for distribution of cocaine were set aside. State v. Lewis, 749 So. 2d 914, 1999 La. App. LEXIS 3712 (Dec. 30, 1999), writ denied by La. 1999-3489, 752 So. 2d 875, 2000 La. LEXIS 18 (La. Jan. 7, 2000).

Possession of drug paraphernalia and participation in an apparent drug transaction were both sufficient grounds supporting a conviction for attempted possession of cocaine, a violation of La. Rev. Stat. Ann. §§ 14:27 and 40:967, and, given that the trial judge complied with the sentencing guidelines in La. Code Crim. Proc. art. 894.1 and considered all relevant aggravating and mitigating factors, a sentence of 30 months at hard labor, suspended, and five years active probation was not too severe in light of the particular defendant and the circumstances of the case. State v. Recasner, 750 So. 2d 336, 1999 La. App. LEXIS 3664 (Dec. 22, 1999).

Trial judge imposed an illegally lenient sentence for one count of distribution of cocaine, which was a violation of La. Rev. Stat. Ann. § 40:967(A), as he did not specify that the first five years of the sentence were to be served without the benefit of parole, probation, or suspension of sentence as required by La. Rev. Stat. Ann. § 40:967(B)(4)(b). State v. Pugh, 750 So. 2d 313, 1999 La. App. LEXIS 3621 (Dec. 21, 1999), writ denied by La. 2000-0206, 766 So. 2d 1273, 2000 La. LEXIS 2351 (La. Aug. 31, 2000).

Testimony of an undercover officer that defendant sold him crack cocaine and the additional testimony of the arrest team was sufficient to convict defendant of distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A)(1). State v. Rose, 750 So. 2d 1085, 1999 La. App. LEXIS 3453 (Dec. 8, 1999), writ denied by La. 2002-0150, 829 So. 2d 419, 2002 La. LEXIS 3392 (La. Nov. 15, 2002).

Defendant’s sentence of 20 years hard labor under the multiple offender statutes for distribution of cocaine, a violation of La. Rev. Stat. Ann. § 40:967(A)(1), was not unconstitutionally excessive under La. Const. art. I, § 20 because the offense carried a sentencing range of 5 to 30 years, the multiple offender bill exposed him to life imprisonment, and defendant received a tremendous benefit through the plea bargain. State v. Rose, 750 So. 2d 1085, 1999 La. App. LEXIS 3453 (Dec. 8, 1999), writ denied by La. 2002-0150, 829 So. 2d 419, 2002 La. LEXIS 3392 (La. Nov. 15, 2002).

Defendant’s conviction for distributing cocaine in violation of La. Rev. Stat. Ann. § 40:967(A) was proper, although the trial court did not properly apprise him of the time period for seeking post conviction relief, when he knowingly and intelligently waived his rights when he entered into a guilty plea. State v. Boles, 750 So. 2d 1059, 1999 La. App. LEXIS 3150 (Nov. 10, 1999).

Defendant’s eight-year sentence for distributing cocaine in violation of La. Rev. Stat. Ann. § 40:967, which was imposed after defendant sold a rock of crack cocaine to an undercover police officer for $13 dollars, did not shock the court’s sense of justice. State v. Rowe, 747 So. 2d 619, 1999 La. App. LEXIS 2484 (Sept. 22, 1999).

Evidence that defendant sold crack cocaine to an undercover officer in exchange for $20 on three separate occasions was sufficient evidence for the jury to have found beyond a reasonable doubt every essential element of the offenses of distribution of cocaine under La. Rev. Stat. Ann. § 40:967, and conspiracy to distribute cocaine. State v. Caldwell, 742 So. 2d 91, 1999 La. App. LEXIS 2483 (Sept. 22, 1999).

Where a trial court should, pursuant to La. Rev. Stat. Ann. § 40:967(B)(4)(b), have mandated that five years of a defendant’s sentence be served without benefit of parole, probation, or suspension of sentence, but failed to affirmatively grant a probationary period or suspension of sentence, the trial court was in substantial compliance with La. Rev. Stat. Ann. § 15:529.1(G), and the issue of failure to specifically deny defendant parole eligibility could not be raised on appeal. State v. Bates, 742 So. 2d 1004, 1999 La. App. LEXIS 2428 (Sept. 15, 1999).

Individual’s conviction for possession with the intent to distribute cocaine in violation of La. Rev. Stat. Ann. § 40:967 was upheld on appeal upon a finding that the arresting officer who conducted a Terry stop had been justified in making the stop, patting him down, and seizing the cocaine under the plain feel exception pursuant to La. Code Crim. Proc. Ann. art. 215.1 because the individual was observed making what appeared to be a drug transaction in front of a known crack house. State v. Littles, 742 So. 2d 735, 1999 La. App. LEXIS 2499 (Sept. 15, 1999).

Conviction for drug dealing as habitual offender was affirmed, because expert testimony, quantity of drugs, and absence of paraphernalia showed intent to distribute, while a prior guilty plea sufficed for habitual finding. La. Rev. Stat. § 40:967(A). State v. Hollins, 742 So. 2d 671, 1999 La. App. LEXIS 2395 (Aug. 31, 1999), writ denied by La. 1999-2853, 778 So. 2d 587, 2001 La. LEXIS 89 (La. Jan. 5, 2001).

Defendant’s convictions for distribution of crack cocaine in violation of La. Rev. Stat. Ann. § 40:967(A)(1) and for distribution of marijuana in violation of La. Rev. Stat. Ann. § 40:966(A)(1) were affirmed and his sentence under the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii) for a third felony was not unconstitutionally excessive because the evidence proved beyond a reasonable doubt that defendant distributed or delivered by physically transferring possession of marijuana or cocaine, was not entrapped, and was not an addicted drug offender. State v. Long, 744 So. 2d 143, 1999 La. App. LEXIS 2416 (Aug. 25, 1999), writ denied by La. 1999-2780, 756 So. 2d 1140, 2000 La. LEXIS 805 (La. Mar. 17, 2000), writ of certiorari denied by 531 U.S. 835, 121 S. Ct. 93, 148 L. Ed. 2d 53, 2000 U.S. LEXIS 5314, 69 U.S.L.W. 3226 (2000).

Where defendant sold the undercover agent two bags of cocaine, while the agent was in his unmarked car that was equipped with a video camera, and defendant made incriminating statement to the arresting officers after she was given her Miranda rights, the evidence was sufficient to support defendant’s conviction for distribution of cocaine, a violation of La. Rev. Stat. Ann. § 40:967(A)(1). State v. Robinson, 738 So. 2d 166, 1999 La. App. LEXIS 2077 (June 30, 1999), writ denied by La. 1999-2315, 754 So. 2d 220, 2000 La. LEXIS 365 (La. Feb. 4, 2000).

Defendant’s sentence was vacated, and the case remanded to the trial court for re-sentencing, where his parole eligibility should not have been restricted; the statutory penalty provision of La. Rev. Stat. Ann. § 40:967 prior to amendment did not provide for a restriction of parole benefits. State v. Jones, 741 So. 2d 706, 1999 La. App. LEXIS 1252 (Apr. 28, 1999), writ denied by La. 1999-1576, 754 So. 2d 927, 2000 La. LEXIS 424 (La. Feb. 11, 2000).

Evidence was sufficient, under La. Rev. Stat. Ann. § 40:967, to convict defendant of possession of cocaine with intent to distribute where police knocked on the door of defendant’s trailer and heard running footsteps from the front of the trailer to the back, defendant was observed leaving the back bathroom when the police entered, and upon disassembling of the pipes, police found baggies containing 10 to 12 rocks of crack cocaine. State v. Jones, 741 So. 2d 706, 1999 La. App. LEXIS 1252 (Apr. 28, 1999), writ denied by La. 1999-1576, 754 So. 2d 927, 2000 La. LEXIS 424 (La. Feb. 11, 2000).

Defendant’s conviction for conspiracy to possess cocaine with intent to distribute was reversed; the evidence did not show that defendant and another individual conducted their drug dealing activities separately or acted in concert based upon an agreement, as required by La. Rev. Stat. Ann. § 40:967. State v. Jones, 741 So. 2d 706, 1999 La. App. LEXIS 1252 (Apr. 28, 1999), writ denied by La. 1999-1576, 754 So. 2d 927, 2000 La. LEXIS 424 (La. Feb. 11, 2000).

Appellate court reinstated an individual’s convictions and sentences for the distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A), even though the trial judge failed to comply with La. Code Crim. Proc. Ann. art. 556.1, because the individual filed an affidavit with the court stating that he wished to retain the benefits of his plea agreement and that he affirmed his guilty pleas. State v. Reynolds, 733 So. 2d 1191, 1999 La. LEXIS 998 (Apr. 16, 1999).

Sufficient evidence supported that defendant had intended to distribute heroin and that he had attempted to possess heroin with this intent where defendant was found in possession of 25 units of heroin packaged in one bundle on his person, and inside of defendant’s apartment, he possessed another bundle containing 25 units of heroin, a separate container with another fourteen units of heroin, and a plastic bag with more heroin. State v. Jones, 731 So. 2d 389, 1999 La. App. LEXIS 739 (Feb. 24, 1999), writ denied by La. 99-1702, 751 So. 2d 234, 1999 La. LEXIS 3091 (La. Nov. 5, 1999).

For the purposes of a defendant’s conviction for distribution of cocaine, where there were no internal contradictions or irreconcilable conflicts with the physical evidence, the appellate court would not interfere with the jury’s credibility determinations regarding the testimony of an undercover police officer and of a companion who claimed to have obtained crack cocaine later sold to police from the defendant, and the evidence was sufficient to support the defendant’s conviction. State v. Bernard, 734 So. 2d 687, 1999 La. App. LEXIS 216 (Feb. 3, 1999).

Defendant was convicted of distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A) and was properly sentenced as a second felony offender, pursuant to La. Rev. Stat. Ann. § 15:529.1 because he was adequately advised of his rights before he admitted the allegations contained in the multiple offender bill of information. State v. Francis, 727 So. 2d 1235, 1999 La. App. LEXIS 146 (Jan. 26, 1999), writ denied by La. 99-0671, 746 So. 2d 597, 1999 La. LEXIS 1784 (La. June 25, 1999).

Order requiring 15-year sentence for possession of drugs with intent to distribute to be served without benefit of parole or suspension was impermissible under La. Rev. Stat. Ann. § 40:967(B)(4)(b) because only a period of not more than five years (now two years) could be served without benefit of parole or suspension. State v. Malone, 728 So. 2d 500, 1999 La. App. LEXIS 24 (Jan. 20, 1999).

An individual’s conviction for possession of cocaine with intent to distribute in violation of La. Rev. Stat. Ann. § 40.967(A)(1) was upheld after it was determined that the individual’s motion to suppress the evidence resulting from a warrantless arrest had been properly overruled because, based on evidence which showed that the individual ran from a car when approached by a police officer, probable cause existed for an arrest of the individual for attempting to evade a police officer and the search incident to that arrest. State v. Ingram, 726 So. 2d 1000, 1998 La. App. LEXIS 3728 (Dec. 29, 1998).

Defendant’s statement that the drugs were his and that he sold them to make a living, and the agent’s expert testimony that defendant’s actions were more consistent with distribution than use were sufficient evidence to find defendant knowingly and intentionally possessed the drugs with specific intent to sell them under La. Rev. Stat. Ann. § 40:967. State v. Franklin, 719 So. 2d 578, 1998 La. App. LEXIS 2583 (Sept. 23, 1998), writ denied by La. 98-2982, 739 So. 2d 781, 1999 La. LEXIS 754 (La. Mar. 19, 1999).

Proof of the necessary element of specific criminal intent to support a conviction for the crime of possession of cocaine with intent to distribute in violation of La. Rev. Stat. Ann. § 40:967(A) was established in defendant’s trial by proof of the circumstances that surrounded defendant’s possession, which gave rise to a reasonable inferences of intent to distribute, such as the quantity of the drug in defendant’s possession, the individual packaging of the crack cocaine, and the type of container that stored the drug; thus, the State was not required to present evidence that defendant actually engaged in a sale or exchange of cocaine. State v. White, 715 So. 2d 714, 1998 La. App. LEXIS 1671 (June 30, 1998), writ denied by La. 98-2043, 729 So. 2d 577, 1998 La. LEXIS 3665 (La. Nov. 25, 1998).

Defendant who was convicted of possession of cocaine with intent to distribute in violation of La. Rev. Stat. Ann. § 40:967(A) claimed the State failed to sufficiently prove that all of the rocks seized actually consisted of crack cocaine; however, the State’s expert testified that he tested four of the thirteen rocks, and that each of the four was positive for cocaine, and Louisiana jurisprudence accepted the use of random sampling of substances for identification as controlled dangerous substances. State v. White, 715 So. 2d 714, 1998 La. App. LEXIS 1671 (June 30, 1998), writ denied by La. 98-2043, 729 So. 2d 577, 1998 La. LEXIS 3665 (La. Nov. 25, 1998).

Evidence was sufficient to convict defendant of distribution of cocaine, a violation of La. Rev. Stat. Ann. § 40:967(A), where he was observed accepting money and then transferring a quantity of cocaine to another party who then gave it to an undercover police officer. State v. Manning, 715 So. 2d 668, 1998 La. App. LEXIS 1643 (June 24, 1998).

The district court revoked the probation that defendant, who pleaded guilty, received for her conviction for violating La. Rev. Stat. Ann. §§ 40:967(A)(1) and 14:26(A) by conspiring to possess methamphetamine with the intent to distribute. State v. Lavergne, 716 So. 2d 92, 1998 La. App. LEXIS 1519 (June 3, 1998).

In defendant’s case for distributing cocaine in violation of La. Rev. Stat. Ann. § 40:967(A), the trial judge’s comments and questions regarding the timing of the issuance of a warrant during the trial did not violate the no-judicial comment rule, La. Code Crim. Proc. Ann. art. 772, because the remarks did not imply an opinion as to defendant’s guilt or innocence. State v. Lott, 712 So. 2d 289, 1998 La. App. LEXIS 1479 (May 27, 1998).

Where defendant was convicted of distribution of cocaine, her conviction was proper since the government did not engage in misconduct in setting up a sting operation and the defendant did not prove an entrapment defense. State v. Hardy, 715 So. 2d 466, 1998 La. App. LEXIS 1161 (May 13, 1998).

Evidence supported defendant’s conviction for possession of cocaine with intent to distribute in violation of La. Rev. Stat. Ann. § 40:967(A)(1) because the cocaine “rocks” were large in size and would not generally have been possessed by a user, no drug paraphernalia was found in defendant’s possession, and the drugs had significant street value. State v. Smith, 713 So. 2d 650, 1998 La. App. LEXIS 1176 (May 13, 1998).

Defendant’s presence as a visitor in a house where cocaine was found hidden was not sufficient to show constructive possession and overcome the inference that the occupants of the home had dominion and control and, thus, possession of the drug; the court reversed the trial court’s judgment convicting defendant of possession cocaine with intent to distribute, under La. Rev. Stat. Ann. § 40:967(A), and vacated his sentence. State v. Douglas, 707 So. 2d 512, 1998 La. App. LEXIS 255 (Feb. 25, 1998).

Although, in a prosecution for distribution of cocaine under La. Rev. Stat. Ann. § 40:967(A)(1), a trial court allowed a narcotics agent to testify under his code name, to which the defendant did not object, despite the provisions of La. Code Crim. Proc. Ann. art. 841(A), a court of appeal considered the issue and determined that, given that the defendant was afforded an ample opportunity to cross-examine the agent and that he exercised that right, there was no violation of USCS Const. Amend. 6 or La. Const. art. I, § 16. State v. McIntyre, 708 So. 2d 1071, 1998 La. App. LEXIS 86 (Jan. 27, 1998), writ denied by La. 98-1032, 724 So. 2d 753, 1998 La. LEXIS 2799 (La. Sept. 18, 1998).

Sentence of 25 years at hard labor for distribution of cocaine was not excessive for a first felony offense where defendant admitted that she had injected cocaine into the veins of her 13-year old daughter between 30 and 40 times. State v. Blanchard, 702 So. 2d 1162, 1997 La. App. LEXIS 2611 (Oct. 29, 1997).

A sentence of 210 months at hard labor imposed against an individual convicted of distribution of crack cocaine for selling a $50 rock of crack cocaine, a violation of La. Rev. Stat. Ann. § 40:967, was not excessive because the sentence imposed fell with the statutory limits of La. Rev. Stat. Ann. § 40:967(B). State v. Bernard, 702 So. 2d 876, 1997 La. App. LEXIS 2390 (Oct. 8, 1997), writ denied by La. 97-2834, 717 So. 2d 229, 1998 La. LEXIS 1495 (La. Apr. 3, 1998).

Evidence was sufficient to convict defendant of distribution of cocaine under La. Rev. Stat. Ann. § 40:967(A), where police videotapes supported an undercover officer’s testimony that on each occasion defendant took a hard object from his mouth and gave it to the officer, where the objects were later found to be crack cocaine, and where defendant’s expert testified that crack cocaine would dissolve in the mouth, but not immediately. State v. Alexander, 696 So. 2d 171, 1997 La. App. LEXIS 1533 (June 4, 1997), review denied by La. 97-1803, 704 So. 2d 1199, 1997 La. LEXIS 3881 (La. Dec. 12, 1997).

Under La. Rev. Stat. Ann. § 40:967(A), defendant was correctly convicted of possession of cocaine with intent to distribute when the trial court was presented with considerable evidence related to defendant’s possession of the cocaine. State v. Stelly, 693 So. 2d 305, 1997 La. App. LEXIS 1205 (Apr. 30, 1997).

Where defendant alleged that he was arrested for possession of cocaine, a violation of La. Rev. Stat. Ann. § 40:967(C), then arrested for distribution of cocaine, a violation of La. Rev. Stat. Ann. § 40:967(A)(1), and that both charges arose out of the same circumstances and evidence, defendant made out a prima facie claim of double jeopardy. State v. Green, 687 So. 2d 109, 1996 La. App. LEXIS 2997 (Dec. 10, 1996).

Evidence that defendant sold crack cocaine to undercover officers, including identification and chain of custody evidence, was sufficient to convince a rational factfinder beyond a reasonable doubt that defendant distributed cocaine in violation of La. Rev. Stat. Ann. § 40:967(A)(1). State v. Henton, 682 So. 2d 777, 1996 La. App. LEXIS 2170 (Sept. 25, 1996), writ of certiorari denied by La. 96-2590, 692 So. 2d 391, 1997 La. LEXIS 1661 (La. Mar. 27, 1997).

La. Rev. Stat. Ann. § 40:967(A)(1) requires the state to prove that a defendant knowingly or intentionally delivered the controlled dangerous substance in order to prove the crime of distribution of cocaine. State v. Harris, 679 So. 2d 549, 1996 La. App. LEXIS 1653 (Aug. 21, 1996), writ of certiorari denied by La. 96-2954, 701 So. 2d 975, 1997 La. LEXIS 3117 (La. Sept. 26, 1997).

Defendant’s sentence of 240 months at hard labor on each of two counts of distributing cocaine to an undercover officer, to be served concurrently, was not excessive where the sentence was within the range prescribed by La. Rev. Stat. Ann. § 40:967 for the offense and by the Louisiana Sentencing Guidelines (repealed); hence, his sentences were affirmed on appeal. State v. Curtis, 679 So. 2d 512, 1996 La. App. LEXIS 1658 (Aug. 21, 1996), writ denied by La. 96-2322, 688 So. 2d 496, 1997 La. LEXIS 472 (La. Feb. 7, 1997).

Defendant’s conviction for distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967 was proper where defendant essentially waived the issue of alleged impermissible identification when he failed to raise the issue before the trial court. State v. Rodney, 676 So. 2d 1103, 1996 La. App. LEXIS 1399 (June 25, 1996).

A 30-year sentence for an incorrigible habitual drug offender who was convicted of distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967 was a permissible upward departure from the sentencing guidelines and was not unconstitutionally excessive. State v. Payton, 671 So. 2d 1259, 1996 La. App. LEXIS 566 (Apr. 3, 1996).

Defendant’s conviction for distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967 was affirmed where the evidence was sufficient to support the conviction and where defendant failed to prove his claim of ineffective assistance of counsel. State v. Thompson, 665 So. 2d 686, 1995 La. App. LEXIS 3240 (Dec. 6, 1995).

Where defendant was convicted of distribution of cocaine, his conviction was proper; the State proved the identification of defendant as the perpetrator beyond a reasonable doubt. State v. Bovie, 665 So. 2d 558, 1995 La. App. LEXIS 3398 (Nov. 28, 1995).

Sixteen-year sentence for the sale of $20 worth of cocaine, in violation of La. Rev. Stat. Ann. § 40:967(A), was valid, because the trial court was bound, under La. Code Crim. Proc. Ann. art. 894.1, only to consider the sentencing guidelines, not follow them, and the length of incarceration was appropriately tailored to fit the offender. State v. Lewis, 665 So. 2d 38, 1995 La. App. LEXIS 3191 (Nov. 9, 1995).

Evidence was insufficient to support defendant’s conviction of distribution of cocaine within 1,000 feet of a school where neither the alleged cocaine rock nor the scientific analysis report from the crime laboratory was introduced into evidence; State did not prove that the substance distributed was, in fact, cocaine. State v. Thornton, 671 So. 2d 481, 1995 La. App. LEXIS 2744 (Oct. 6, 1995).

Defendant’s sentence of 15 years at hard labor, greater than that recommended under the sentencing guidelines and imposed after he pleaded guilty to one count of distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967, was not unconsitutionally harsh and excessive in light of the fact that he pleaded guilty as part of a favorable plea bargain; fled the state before sentencing; committed another drug distribution crime before sentencing; and had a criminal history of misdemeanors. State v. Devoil, 661 So. 2d 664, 1995 La. App. LEXIS 2527 (Sept. 27, 1995), writ denied by La. 97-0075, 703 So. 2d 596, 1997 La. LEXIS 3166 (La. Oct. 10, 1997).

Defendant who had plastic bags filled with 58 grams of cocaine inside his clothes dryer and admitted the cocaine belonged to him, did not sustain his burden of proving that the classification contained in La. Rev. Stat. Ann. § 40:967(F)(1)(a) was without a rational basis, or that it did not describe the unlawful conduct, possession of cocaine, with sufficient clarity that persons of reasonable intelligence were capable of discerning its meaning and conforming their conduct to it, and could not base a constitutional challenge on hypothetical situations. State v. Ganier, 660 So. 2d 928, 1995 La. App. LEXIS 2340 (Aug. 23, 1995), writ of certiorari denied by La. 95-2333, 666 So. 2d 657, 1996 La. LEXIS 223 (La. Jan. 26, 1996).

Court vacated defendant’s conviction for the distribution of cocaine, in violation of La. Rev. Stat. Ann. § 40:967, and entered a judgment of guilty for wrongful possession, on the grounds that the police did not observe defendant distribute or deliver cocaine, he had no drugs on his person or in his home, and the circumstantial evidence of distribution was insufficient to support the conviction. State v. Cummings, 656 So. 2d 17, 1995 La. App. LEXIS 1345 (May 5, 1995), affirmed in part and reversed in part by, remanded by La. 95-1377, 668 So. 2d 1132, 1996 La. LEXIS 606 (La. Feb. 28, 1996).

Where defendant pled guilty to distribution of cocaine, in violation of La. Rev. Stat. Ann. § 40:967(A), and was sentenced to confinement at hard labor, his sentence was not excessive because it was the minimum that could be imposed under § 40:967(B)(1). State v. Craft, 648 So. 2d 958, 1994 La. App. LEXIS 3550 (Dec. 14, 1994).

District court did not impose a constitutionally excessive sentence against defendant for distribution of a controlled substance, in violation of La. Rev. Stat. Ann. § 40:967(A)(1), where it imposed the maximum 30-year sentence; the district court considered defendant’s extensive criminal history, the sociological impact of defendant’s crime, the seriousness of the crime, and the likelihood that defendant would commit a similar offense. State v. Searile, 643 So. 2d 455, 1994 La. App. LEXIS 2640 (Oct. 5, 1994).

Where police officers saw a person apparently selling drugs and later giving money to defendant, who then went to a nearby apartment, and, after arresting defendant, the police searched the apartment, finding money and cocaine, the evidence was sufficient for defendant’s conviction under La. Rev. Stat. Ann. § 40:967; any rational finder of fact could conclude that defendant had access to and control of a large amount of money and cocaine and that he was a principal in the distribution of cocaine, as principal was defined in La. Rev. Stat. Ann. § 14:24. State v. Pollard, 640 So. 2d 882, 1994 La. App. LEXIS 2094 (July 14, 1994).

Language of La. Rev. Stat. Ann. §§ 40:961(13) and 40:967(A) made it sufficiently clear that selling $20.00 rocks of crack cocaine on the street to the general public was unlawful, and such conduct was not authorized by the Uniform Controlled Dangerous Substances Law. State v. Thomas, 639 So. 2d 408, 1994 La. App. LEXIS 1832 (June 22, 1994), writ of certiorari denied, writ denied by La. 94-2332, 648 So. 2d 1337, 1995 La. LEXIS 169 (La. Jan. 13, 1995).

Jurors called for service for a full week period may sit on more than one case during their week of service; where several members of the petit jury venire had served the day before a defendant’s narcotics sale trial on a jury that returned a guilty verdict against a different defendant in an unrelated narcotics sale case, there was no error in the returning of the names of the members of the jury to the petit jury venire for service in other cases to be tried that week. State v. Lee, 637 So. 2d 102, 1994 La. LEXIS 1607 (May 23, 1994).

Defendant’s conviction was supported by the evidence because the defendant was the driver of the vehicle and had access to the drugs, the owner of the vehicle and the passenger denied ownership and the defendant had prior arrest for the same offense. State v. Lee, 637 So. 2d 656, 1994 La. App. LEXIS 1251 (May 4, 1994), writ of certiorari denied by La. 94-1451, 644 So. 2d 631, 1994 La. LEXIS 2359 (La. Oct. 7, 1994).

Defendant’s conviction for distribution of cocaine under La. Rev. Stat. Ann. § 40:967(A) was valid, as the statute was not unconstitutionally vague and could be properly construed to give it the meaning intended by the legislature based upon the definitions of “distribute” in La. Rev. Stat. Ann. § 40:961(13) and of “deliver” in La. Rev. Stat. Ann. § 40:961(9). State v. Fairley, 645 So. 2d 213, 1994 La. App. LEXIS 1289 (May 4, 1994), writ of certiorari denied by La. 94-1940, 645 So. 2d 1152, 1994 La. LEXIS 2642 (La. Nov. 11, 1994), writ of certiorari denied by La. 94-2909, 651 So. 2d 287, 1995 La. LEXIS 871 (La. Mar. 24, 1995).

Defendant’s conviction for distribution of a counterfeit controlled substance (cocaine) was reversed where the statute under which he was convicted, former La. Rev. Stat. Ann § 40:967A(2) (now La. R.S. 40.967A(1)) referred only to manufactured drugs and not to controlled substances in general as defined under La. Rev. Stat. Ann § 40:971A; moreover, former § 40:967A(2) (now La. R.S. 40.967A(1)) was not a lessor included crime. State v. Brooks, 633 So. 2d 659, 1993 La. App. LEXIS 4046 (Dec. 29, 1993), writ of certiorari denied by La. 94-0308, 637 So. 2d 475, 1994 La. LEXIS 1334 (La. May 20, 1994).

Defendant’s conviction for distribution of cocaine, in violation of La. Rev. Stat. Ann. § 40:967(A), was supported by sufficient evidence under La. Code Crim. Proc. Ann. art. 821 because defendant’s sale of cocaine to an undercover agent was videotaped and witnesses testified as to the chain of custody of the object sold, which was sent to a lab for verification as cocaine. State v. Brown, 628 So. 2d 207, 1993 La. App. LEXIS 3672 (Dec. 1, 1993).

Language of La. Rev. Stat. Ann. § 14:26(C) concerning the manner in determining maximum conspiracy sentences had been interpreted to mean that the minimum sentence for conspiracy was one-half the minimum fine and one-half the minimum term of imprisonment for the offense contemplated by the conspirators; therefore, the minimum sentence and fine for conspiracy to distribute cocaine was one half of the minimum for distribution of cocaine found in La. Rev. Stat. Ann. § 40:967(B). State v. Garth, 622 So. 2d 1189, 1993 La. App. LEXIS 2721 (Aug. 18, 1993).

Defendant was properly convicted of distribution of cocaine under La. Rev. Stat. Ann. § 40:967(A)(1), where defendant sold two rocks of cocaine to undercover officers. State v. Sumlin, 617 So. 2d 225, 1993 La. App. LEXIS 1545 (Apr. 14, 1993).

Defendant exercised sufficient dominion and control over seized crack cocaine to establish constructive possession where the drugs were found in his house, which was located in an area known for drug trafficking, and where defendant was found in close proximity to stacks of money and drug-related items. Intent to distribute was established by the facts that the crack cocaine was uniformly packaged for street distribution and the amount of the drug found in the house far exceeded personal use. State v. Appacrombie, 616 So. 2d 285, 1993 La. App. LEXIS 1225 (Mar. 31, 1993), writ of certiorari denied by 623 So. 2d 1302, 1993 La. LEXIS 2383 (La. 1993).

Where the penalty for both distribution of cocaine and possession of cocaine with intent to distribute was imprisonment at hard labor for not less than five years and not more than 30 years and a fine of not more than 15,000 dollars under La. Rev. Stat. Ann. § 40:967(B)(1), a defendant convicted of those crimes who received sentences of 15 years each on each charge did not receive an excessive sentence. State v. Collins, 612 So. 2d 780, 1992 La. App. LEXIS 4225 (Dec. 23, 1992), writ of certiorari denied by 614 So. 2d 1255, 1993 La. LEXIS 1217 (La. 1993).

Sentence of eight years at hard labor for distribution of cocaine, a violation of La. Rev. Stat. Ann. § 40:967(A)(1), was not excessive because it was in the lower range of possible sentences and did not appear to be grossly disproportionate to the offense committed. State v. Turner, 610 So. 2d 975, 1992 La. App. LEXIS 3718 (Nov. 20, 1992).

La. Rev. Stat. Ann. §§ 40:966(A) and 40:967(A), respectively, prohibit the knowing or intentional possession with intent to distribute marijuana or cocaine; possession of illegal drugs can be in the form of actual possession wherein the contraband is found on the defendant’s person or constructive possession if the circumstances show that the contraband is subject to his dominion and control. State v. Williams, 608 So. 2d 266, 1992 La. App. LEXIS 3350 (Nov. 4, 1992).

Defendant’s 15-year sentence after a guilty plea to one count of distribution of less than $50 of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A) was not constitutionally excessive where defendant’s lengthy criminal record and the benefits of a plea agreement outweighed defendant’s youthful first-felony offender status and the fact that only small amounts of cocaine were sold. State v. Perow, 607 So. 2d 888, 1992 La. App. LEXIS 3255 (Oct. 28, 1992), writ denied by La. 93-0947, 653 So. 2d 562, 1995 La. LEXIS 1061 (La. Apr. 21, 1995).

Defendant was guilty of violating La. Rev. Stat. Ann. § 40:967(A) when he participated in a transaction for sale of a controlled substance by counseling another who acted as an agent in the distribution of the drugs. State v. Simon, 607 So. 2d 793, 1992 La. App. LEXIS 3007 (Oct. 16, 1992), writ denied by 612 So. 2d 77, 1993 La. LEXIS 304 (La. 1993), overruled by State v. Celestine, La. 95-1393, 671 So. 2d 896, 1996 La. LEXIS 1608 (La. Jan. 26, 1996).

In the prosecution of defendant for distribution of cocaine within 1000 feet of school property in violation of La. Rev. Stat. Ann. §§ 40:967(A)(1) and 40:981.3, defendant was properly sentenced to 15 years at hard labor, without benefit of parole, probation or suspension of sentence under La. Rev. Stat. Ann. §§ 14:3, 40:967(A)(1), (B)(1), and 40:981.3. State v. Hensley, 606 So. 2d 13, 1992 La. App. LEXIS 2741 (Sept. 16, 1992).

Where drugs found in defendant’s car were in one package and amounted to a week and half’s use and no weighing scales, plastic baggies or other paraphernalia normally used for measuring or packaging drugs for distribution were found, there was insufficient evidence to show that defendant intended to distribute the drugs. State v. Hearold, 603 So. 2d 731, 1992 La. LEXIS 3424 (June 29, 1992).

To be found guilty of attempted distribution of cocaine under the provisions of La. Rev. Stat. Ann. § 40:967(A)(1), a defendant must have a specific intent to distribute cocaine and do or omit an act for the purpose of and tending directly toward the accomplishing of his objective. State v. Chatman, 599 So. 2d 335, 1992 La. App. LEXIS 1280 (Apr. 10, 1992).

Evidence of a prior sale to an undercover agent established the mens rea necessary to support the defendant’s conviction of possession of cocaine with intent to distribute under La. Rev. Stat. Ann. § 40:967. State v. Young, 596 So. 2d 403, 1992 La. App. LEXIS 927 (Mar. 26, 1992), writ of certiorari denied by 600 So. 2d 660, 1992 La. LEXIS 2336 (La. 1992).

Despite a defendant’s argument that there were several mitigating circumstances under La. Code Crim. Proc. Ann. art. 894.1(B) that a trial judge did not consider in sentencing her, given that the defendant’s sentence was within the sentencing range for distribution of cocaine under La. Rev. Stat. Ann. § 40:967 and that the trial court considered all relevant circumstances and the sentence did not shock the sense of justice of the Court of Appeal of Louisiana, Third Circuit, the sentence did not violate La. Const. of 1974 art. I, § 20, and there was no manifest abuse of discretion by the trial judge. State v. Craig, 596 So. 2d 297, 1992 La. App. LEXIS 636 (Mar. 11, 1992).

La. Rev. Stat. Ann. § 40:967(B)(1) contains the penalty for a distribution of cocaine conviction and does not provide that sentence may be imposed without benefit of parole, probation, or suspension of sentence. State v. Hamilton, 594 So. 2d 1376, 1992 La. App. LEXIS 440 (Feb. 26, 1992).

Sentence of five years at hard labor for distribution of cocaine was not excessive. State v. Cargo, 593 So. 2d 811, 1992 La. App. LEXIS 17 (Jan. 16, 1992).

Where the trial court sentenced defendant, a third felony habitual offender, to 60 years at hard labor for attempted possession with intent to distribute cocaine, in violation of La. Rev. Stat. Ann. § 40:967, the trial court failed to comply with the sentencing guidelines on the ground that the maximum sentence that could be imposed was 30 years at hard labor. State v. Williams, 588 So. 2d 1239, 1991 La. App. LEXIS 2893 (Oct. 18, 1991), writ of certiorari denied by 592 So. 2d 1333, 1992 La. LEXIS 851 (La. 1992).

Where defendant’s conviction for possession of cocaine with the intent to distribute in violation of La. Rev. Stat. Ann. § 40:967(A) was supported by sufficient evidence, the conviction was upheld accordingly. State v. Alsandor, 587 So. 2d 197, 1991 La. App. LEXIS 2523 (Oct. 2, 1991).

Under La. Rev. Stat. Ann. § 40:967(A), defendant was convicted for distribution of cocaine, which is classified as a controlled dangerous substance in Schedule II pursuant to La. Rev. Stat. Ann. § 40:964(A)(4). State v. Ventress, 578 So. 2d 256, 1991 La. App. LEXIS 793 (Apr. 17, 1991).

Intent to distribute cocaine could be inferred from the following: income tax returns established the house searched as defendant’s residence, and the residence contained a scale commonly used to weigh cocaine and contained drugs commonly used to separate cocaine for distribution, and the police witnessed defendant distribute narcotics, and defendant had a prior narcotics conviction. State v. Hechavarria, 575 So. 2d 444, 1991 La. App. LEXIS 187 (Jan. 31, 1991).

Where officers corroborated the testimony of a cocaine purchaser who stated that defendant initiated and totally orchestrated a sale of cocaine, the evidence was sufficient to prove that defendant distributed cocaine in violation of La. Rev. Stat. Ann. § 40:967(A)(1). State v. Goins, 568 So. 2d 231, 1990 La. App. LEXIS 2174 (Oct. 3, 1990), writ of certiorari denied by 573 So. 2d 1117, 1991 La. LEXIS 295 (La. 1991), writ of certiorari denied by 573 So. 2d 1118, 1991 La. LEXIS 296 (La. 1991).

Juvenile’s adjudication of delinquency based on the sale of cocaine to an undercover agent was reversed on the ground of insufficient evidence where the agent made an in-court misidentification of the juvenile’s twin brother as the perpetrator and where there was no other evidence identifying the juvenile as the person who made the sale to the officer. State in Interest of Babineaux, 567 So. 2d 693, 1990 La. App. LEXIS 2056 (Sept. 20, 1990).

Defendant properly received the minimum sentence under La. Rev. Stat. Ann. § 40:967 of five years at hard labor instead of probation upon his conviction for distribution of cocaine; although defendant was a first time offender and the amount of cocaine was small, where cocaine was a dangerous substance, and defendant knew that cocaine was dangerous; there was no justification for his conduct, and a lesser sentence would deprecate the seriousness of the crime. State v. Dyer, 567 So. 2d 157, 1990 La. App. LEXIS 2034 (Aug. 31, 1990).

Sentence of nine years at hard labor imposed on a first felony offender for selling one $20 rock of cocaine was grossly out of proportion to the severity of the offense and shocked the judicial conscience. State v. Winston, 567 So. 2d 1131, 1990 La. App. LEXIS 2269 (June 20, 1990), vacated by 572 So. 2d 54, 1991 La. LEXIS 15 (La. 1991).

Trial court had no authority to sentence defendant to a term of imprisonment without benefit of parole for attempted distribution of cocaine, a violation of La. Rev. Stat. Ann. §§ 40:967 and 14:27, because the substantive statutes did not mandate parole ineligibility; the trial court had no authority under La. Rev. Stat. Ann. § 15:574.4 to grant or deny parole eligibility. State v. Knight, 548 So. 2d 1276, 1989 La. App. LEXIS 1489 (Aug. 24, 1989).

Evidence was sufficient to find defendant guilty of possession of cocaine with intent to distribute under La. Rev. Stat. Ann. § 40:967(A)(1), where, inter alia, officers found one bag containing 66 smaller bags of cocaine in the car, each of the smaller bags sold for $20 to $25 dollars a piece on the street, and each small bag, according to the uncontradicted testimony presented at trial, constituted a separate dosage usually shared by two people; the total amount of cocaine exceeded the amount used for personal consumption. State v. Carroll, 546 So. 2d 1365, 1989 La. App. LEXIS 1390 (June 29, 1989).

Where defendant was convicted of distribution of a controlled dangerous substance and possession of a controlled dangerous substance, in violation of La. Rev. Stat. Ann. § 40:967, a sentence of more than 30 years of hard labor was more appropriate, thus the court remanded for resentencing. State v. Restrepo, 544 So. 2d 512, 1989 La. App. LEXIS 968 (May 10, 1989).

Sentence of five years at hard labor, the minimum sentence for distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967, was not excessive considering the nature of the crime and the wide discretion allowed to a trial judge in imposing sentences within the statutory limits. State v. Young, 542 So. 2d 190, 1989 La. App. LEXIS 712 (Apr. 19, 1989).

Defendant was guilty as a principal in the crime of distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A) where he told an undercover officer that he would supply him with cocaine, took the officer’s money, and returned a short time later with the cocaine. State v. Parker, 536 So. 2d 459, 1988 La. App. LEXIS 2409 (Nov. 22, 1988), writ of certiorari denied by 584 So. 2d 670, 1991 La. LEXIS 2292 (La. 1991).

Where defendant was charged with possession of cocaine with intent to deliver in violation of La. Rev. Stat. Ann. § 40:967(A)(1), the search warrant complied with the requirements of La. Code Crim. Proc. Ann. art. 162; statements in the affidavit in support of the warrant did not constitute a fraud upon the courts, and the magistrate signing the warrant had a substantial basis for concluding that probable cause existed. State v. Mayes, 532 So. 2d 331, 1988 La. App. LEXIS 1998 (Oct. 5, 1988), writ of certiorari denied by 560 So. 2d 27, 1990 La. LEXIS 1074 (La. 1990).

Defendant’s sentences for distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A) were not unconstitutionally excessive or grossly disproportionate to the severity of the offenses, even though they were not probated or suspended, because the sentences were at the low end of the sentencing scale and reflected the mitigating factors present in the case. State v. Prudhomme, 535 So. 2d 439, 1988 La. App. LEXIS 1771 (Aug. 18, 1988).

Defendant was properly convicted for distribution of cocaine, in violation of La. Rev. Stat. Ann. § 40:967(A)(1), where an undercover officer purchased cocaine from him and he failed to establish the defense of entrapment by a preponderence of the evidence where he acknowledged that he had the cocaine in his possession prior to distribution and his discussions with the officer regarding additional purchases showed that he had a predisposition to distribute cocaine. State v. Deville, 524 So. 2d 1334, 1988 La. App. LEXIS 903 (Apr. 19, 1988), writ of certiorari denied by 531 So. 2d 263, 1988 La. LEXIS 1856 (La. 1988).

Evidence that defendant sold an undercover police officer cocaine, even though the officer thought he was buying heroin, in exchange for money was sufficient to support a conviction for distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A). State v. Higgins, 501 So. 2d 856, 1987 La. App. LEXIS 8522 (Jan. 12, 1987).

Defendant’s sentences of five years at hard labor on one count of distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967 and five years at hard labor on a second count for the same crime, two years of which were to be served consecutively with the first sentence, were within the statutory limits and therefore were not unconstitutionally excessive in violation of La. Const. art. I, § 20. State v. Logan, 498 So. 2d 1197, 1986 La. App. LEXIS 8662 (Dec. 10, 1986).

Defendant could not be convicted of possession of pentazocine with intent to distribute under La. Rev. Stat. Ann. § 40:967, where the evidence was sufficient to show that defendant was in possession of 12 pentazocine pills, but where there was no evidence that he intended to distribute them. State v. Hills, 498 So. 2d 240, 1986 La. App. LEXIS 8304 (Nov. 12, 1986), writ denied by 503 So. 2d 13, 1987 La. LEXIS 8706 (La. 1987).

Given that it was for the jury, as trier of fact, to determine the credibility of the witnesses, the evidence established beyond a reasonable doubt that the defendant did sell Pentazocine, a controlled dangerous substance listed in La. Rev. Stat. Ann. § 40:964, to a person acting for undercover police officers, and the defendant was properly convicted of distribution of a controlled dangerous substance under La. Rev. Stat. Ann. § 40:967(A)(1). State v. Franks, 483 So. 2d 224, 1986 La. App. LEXIS 6038 (Feb. 5, 1986), writ of certiorari denied by 488 So. 2d 196, 1986 La. LEXIS 6358 (La. 1986).

Trial court adequately complied with La. Code Crim. Proc. Ann. art. 894.1 by sufficiently articulating that it considered the letters urging a probated sentence and the pre-sentence investigation report that defendant had violated previous probations and did not abuse its discretion or violate La. Const. art. I, § 20, by imposing a sentence of 17 ½ years at hard labor for distribution of a controlled dangerous substance, a violation of La. Rev. Stat. Ann. § 40:967(A)(1), based on defendant’s long history of criminal conduct and drug abuse and reputation as a member of the drug community, the absence of mitigating factors, and the danger posed to society by distribution of dangerous drugs. State v. Marks, 472 So. 2d 601, 1985 La. App. LEXIS 9493 (July 2, 1985).

Sentence of 4 years at hard labor and a $5,000 fine or on default to serve 1 additional year at hard labor for attempted distribution of a controlled dangerous substance in violation of La. Rev. Stat. Ann. § 40:967(A)(2) would be vacated and remanded where the trial court failed to articulate reasons for the apparently excessive sentence. State v. Perry, 472 So. 2d 344, 1985 La. App. LEXIS 9009 (June 26, 1985).

Sentence of 4 years at hard labor and a $5,000 fine or on default to serve 1 additional year at hard labor for attempted distribution of a controlled dangerous substance in violation of La. Rev. Stat. Ann. § 40:967(A)(2) was excessive where the offense was not a violent one, there was no proof of what illegal drug “357 Magnums” had reference to in the street or slang parlance of those involved in illegal drug traffic, defendant had no juvenile record and no previous misdemeanor or felony convictions, and defendant was only 30 years of age and had been in both the United States Army and the Louisiana National Guard and had been working both during and between periods of obtaining an education. State v. Perry, 472 So. 2d 344, 1985 La. App. LEXIS 9009 (June 26, 1985).

Concurrent sentences of 10 years imprisonment at hard labor imposed on a defendant for his conviction on three counts of distribution of pentazocine was statutorily incorrect because the penalty provision, La. Rev. Stat. Ann. § 40:697(B), provided for a sentence of imprisonment at hard labor for not less than four years nor more than 10 years, without the benefit of parole, probation, or suspension of sentence. State v. Glasper, 470 So. 2d 641, 1985 La. App. LEXIS 8896 (May 29, 1985).

Where defendant was convicted of distribution of a controlled dangerous substance, defendant did not have the right to obtain the identity of a confidential informant, where the confidential informant did not participate in the drug transaction. State v. Quetant, 466 So. 2d 567, 1985 La. App. LEXIS 8449 (Mar. 11, 1985).

Where a package that a defendant had brought to a forwarding company was opened by an employee of a delivery company at an airport to assure its compliance with French customs regulations, and cocaine was discovered leading to the defendant’s arrest for distribution of cocaine, La. Rev. Stat. Ann. § 40:967(A), a district court could reasonably have concluded that the delivery to and the presence of the cocaine in the parish where the airport was located constituted a continuing crime and, under La. Code Crim. Proc. Ann. art. 611, that parish had venue. State v. Gentry, 462 So. 2d 624, 1985 La. LEXIS 7822 (Jan. 14, 1985).

Given a trial judge’s compliance with La. Code Crim. Proc. Ann. art. 894.1, a probationer’s sentence of seven years at hard labor for violating La. Rev. Stat. Ann. § 40:967(A)(1) was not excessive, and a first offender’s sentence of four years at hard labor, a portion of the maximum for violation of § 40:967(A)(1), was not excessive. State v. Trahan, 425 So. 2d 1222, 1983 La. LEXIS 9572 (Jan. 10, 1983).

Where there was no evidence that an amount of marijuana seized was inconsistent with personal use, defendant’s conviction for possession of marijuana with intent to deliver was vacated and a judgment for possession of marijuana was entered because the evidence supported conviction on the lesser responsive offense; under La. Code Crim. Proc. Ann. art. 814(A), possession of marijuana, La. Rev. Stat. Ann. § 40:967(C), was responsive to the charge of possession of marijuana with the intent to distribute, La. Rev. Stat. Ann. § 40:967(A). State v. Greenway, 422 So. 2d 1146, 1982 La. LEXIS 12728 (Nov. 29, 1982).

In imposing a sentence for distribution of marijuana, the trial judge properly considered defendant’s post-arrest sale of counterfeit drugs to an undercover agent, as it indicated a penchant for drug-related conduct even though the substance sold was not a controlled substance and was not specifically prohibited by the Uniform Controlled Dangerous Substances Law at that time. State v. Jenkins, 419 So. 2d 463, 1982 La. LEXIS 11776 (Sept. 7, 1982).

Jury could have concluded that the substance defendant sold to an undercover officer was the type of methamphetamine which was unlawful because it had an effect on the central nervous system where a qualified expert in the field of chemistry testified that the powder in the plastic triangle was determined to contain the drug substance known as methamphetamine, and was listed under stimulants; no further clarification of the expert’s opinion was sought by either the prosecuting attorney or defense counsel. State v. Smith, 414 So. 2d 1237, 1982 La. LEXIS 11071 (May 20, 1982).

Considering the size of the transaction and defendant’s evident intent to open a new cocaine market, a sentence of 21 years imprisonment for distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(B)(1) was not a manifest abuse of discretion. State v. Bonanno, 384 So. 2d 355, 1980 La. LEXIS 7757 (May 19, 1980).

Where the State brought a prosecution for illegal distribution of preludin in violation of La. Rev. Stat. Ann. § 40:967(B)(2) against defendant, who was a licensed pharmacist, defendant’s argument that he could only be charged with a misdemeanor of improper distribution under § 40:971 when he knowingly filled a forged prescription, was rejected by the court because the State had compatible compelling interests in preventing crimes and in regulating its pharmacists. State v. Valasquez, 376 So. 2d 129, 1979 La. LEXIS 7112 (Oct. 8, 1979).

••• Drug Paraphernalia

•••• General Overview. — Defendant’s possession of an obviously used “straight shooter” with no utility other than the ingestion of cocaine satisfied the State’s burden of proving defendant had the requisite general intent to support a conviction for attempted possession of cocaine. State v. Sylvia, 845 So. 2d 358, 2003 La. LEXIS 1074 (Apr. 9, 2003).

Possession of drug paraphernalia and participation in an apparent drug transaction were both sufficient grounds supporting a conviction for attempted possession of cocaine, a violation of La. Rev. Stat. Ann. §§ 14:27 and 40:967, and, given that the trial judge complied with the sentencing guidelines in La. Code Crim. Proc. art. 894.1 and considered all relevant aggravating and mitigating factors, a sentence of 30 months at hard labor, suspended, and five years active probation was not too severe in light of the particular defendant and the circumstances of the case. State v. Recasner, 750 So. 2d 336, 1999 La. App. LEXIS 3664 (Dec. 22, 1999).

Without supporting evidence, guilty knowledge, as required to convict a person of possession of cocaine, cannot be gleaned from mere possession of the paraphernalia. State v. Postell, 735 So. 2d 782, 1999 La. App. LEXIS 1530 (Apr. 22, 1999).

••• Manufacture

•••• General Overview. — While the original and the subsequent sentences imposed for attempted manufacture of methamphetamine fell within the sentence parameters, the trial court’s ruling upon the State’s motion, that the first sentence (suspending defendant’s sentences), was illegally lenient, was in error; in State v. Callahan, the Louisiana Supreme Court concluded there was no longer a mandatory minimum sentence for an attempt, and thus, since the trial court based its sentence for the second charge, possession of methamphetamine with intent to distribute, on the sentence imposed on the “attempted” manufacture of methamphetamine, justice demanded that the sentences be vacated. State v. Howard, 855 So. 2d 881, 2003 La. App. LEXIS 2920 (Oct. 23, 2003).

There is no distinction between producer/dealers and producer/non-dealers in the clear wording of La. Rev. Stat. Ann. § 40:967(A)(1); the defendant was properly charged and convicted where he was growing marijuana in his attic, even though there was no evidence he was selling the marijuana. State v. Dowling, 387 So. 2d 1165, 1980 La. LEXIS 8494 (Sept. 3, 1980).

••• Possession

•••• General Overview. — Evidence was sufficient to support defendant’s conviction of attempted possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967(C), La. Rev. Stat. Ann. § 14:27; the court found that (1) the jury was confronted with conflicting testimony, and it was the jury’s province to resolve such conflicts, and thus the State proved that defendant was in close proximity to the cocaine, and (2) the jury could have concluded that defendant had guilty knowledge of the drugs and constructive possession because defendant was in an apartment in a high crime area, defendant was found in close proximity to the cocaine, and defendant refused to obey the detective’s order to get off the bed during the search. State v. Jones, 902 So. 2d 426, 2005 La. App. LEXIS 1093 (Apr. 26, 2005).

Where defendant pled guilty to possession of cocaine between 200 and 400 grams, there was no unlawful seizure of the drugs and it was not error to have denied the motion to suppress the drugs where defendant was stopped for failing to signal a turn and the duration of the stop was justifiably extended by the deputy’s search of the car after he saw defendant place an item under the passenger’s seat. State v. Preston, 880 So. 2d 64, 2004 La. App. LEXIS 1867 (July 27, 2004).

Evidence was sufficient to support defendant’s conviction for possession of cocaine where during the search the officer found a cigarette pack containing the three off-white, rock-like substances in the right pocket of defendant’s pants and where an expert in drug chemistry tested two of the three rocks and testified that they were positive for cocaine, and nothing in the evidence refuted the facts asserted in the testimony. State v. Bailey, 875 So. 2d 949, 2004 La. App. LEXIS 1373 (May 26, 2004), writ denied by La. 2004-1605, 887 So. 2d 476, 2004 La. LEXIS 3545 (La. Nov. 15, 2004), writ of certiorari denied by 546 U.S. 981, 126 S. Ct. 554, 163 L. Ed. 2d 468, 2005 U.S. LEXIS 7932, 74 U.S.L.W. 3273 (2005), writ denied by 976 So. 2d 159, 2008 La. LEXIS 170 (La. 2008).

In defendant’s trial for conviction for possession of cocaine, the trial court did not err in accepting the prosecutor’s reasons for a peremptory challenge to a juror as race-neutral and denying defendant’s Batson challenge, where the juror was excused because she lived on the street where the crime had occurred and the prosecutor noted that she might have seen or heard something or might have known two of the defense witnesses. State v. Bailey, 875 So. 2d 949, 2004 La. App. LEXIS 1373 (May 26, 2004), writ denied by La. 2004-1605, 887 So. 2d 476, 2004 La. LEXIS 3545 (La. Nov. 15, 2004), writ of certiorari denied by 546 U.S. 981, 126 S. Ct. 554, 163 L. Ed. 2d 468, 2005 U.S. LEXIS 7932, 74 U.S.L.W. 3273 (2005), writ denied by 976 So. 2d 159, 2008 La. LEXIS 170 (La. 2008).

In sentencing defendant for possession of of cocaine, a violation of La. Rev. Stat. Ann. § 40:967(C), defendant had not proven clearly and convincingly that a downward deviation from the mandatory minimum sentence was warranted where he contended that his cocaine addiction and non-violent criminal history warranted a downward deviation from the mandatory minimum. State v. Bailey, 875 So. 2d 949, 2004 La. App. LEXIS 1373 (May 26, 2004), writ denied by La. 2004-1605, 887 So. 2d 476, 2004 La. LEXIS 3545 (La. Nov. 15, 2004), writ of certiorari denied by 546 U.S. 981, 126 S. Ct. 554, 163 L. Ed. 2d 468, 2005 U.S. LEXIS 7932, 74 U.S.L.W. 3273 (2005), writ denied by 976 So. 2d 159, 2008 La. LEXIS 170 (La. 2008).

Trial judge imposed an illegal sentence, after defendant was found guilty of possession of cocaine and then found to be a fourth felony offender, detrimental to defendant when he improperly imposed defendant’s enhanced sentence without the benefit of parole. State v. Bailey, 875 So. 2d 949, 2004 La. App. LEXIS 1373 (May 26, 2004), writ denied by La. 2004-1605, 887 So. 2d 476, 2004 La. LEXIS 3545 (La. Nov. 15, 2004), writ of certiorari denied by 546 U.S. 981, 126 S. Ct. 554, 163 L. Ed. 2d 468, 2005 U.S. LEXIS 7932, 74 U.S.L.W. 3273 (2005), writ denied by 976 So. 2d 159, 2008 La. LEXIS 170 (La. 2008).

Evidence was sufficient to convict defendant of cocaine possession where the jury chose to believe the arresting officer’s testimony despite attempts by defense counsel to establish she could not have seen what she stated she saw; the officer testified that she saw defendant throw down an object that was later determined to be a film canister containing a rock of crack cocaine. State v. Watson, 875 So. 2d 1008, 2004 La. App. LEXIS 1408 (May 26, 2004), writ denied by La. 2004-2850, 908 So. 2d 646, 2005 La. LEXIS 2408 (La. Aug. 19, 2005).

Defendant’s sentence for possession of cocaine in amounts greater than 200 grams but less than 400 grams was illegally lenient as La. Rev. Stat. Ann. § 40:967(F)(1)(b) required that a fine of not less than $100,000 nor more than $350,000 be imposed; thus, because defendant received a term of 30 years’ imprisonment but no fine, the sentence was vacated and remanded to the trial court for resentencing. State v. August, 870 So. 2d 553, 2004 La. App. LEXIS 864 (Apr. 7, 2004).

Citation error in the bill of information did not prejudice defendant because the offense charged was uniformly referred to as “possession of more than 200 but less than 400 grams of cocaine,” which was the offense outlined in La. Rev. Stat. Ann. § 40:967(F)(1)(b); thus, pursuant to La. Code Crim. Proc. Ann. art. 464, the error in the citation in the bill of information charging defendant did not require any action by the appellate court. State v. August, 870 So. 2d 553, 2004 La. App. LEXIS 864 (Apr. 7, 2004).

There was no manifest abuse of discretion on behalf of the trial court in sentencing defendant to concurrent sentences of 30 and 10 years for possession of more than 200 grams but less than 400 grams of cocaine in violation of La. Rev. Stat. Ann. § 40:967 and guilty of receiving or acquiring proceeds derived from illegal drug transactions in violation of La. Rev. Stat. Ann. § 40:1049 because (1) the trial judge had considered the guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 and found that defendant was a flight risk and he had an extensive criminal history; and (2) defendant’s sentences were within their statutory range; thus, pursuant to La. Const. art. I, § 20, defendant’s sentences were not excessive. State v. August, 870 So. 2d 553, 2004 La. App. LEXIS 864 (Apr. 7, 2004).

Appellate court held the evidence was sufficient to convict defendant of possession of a controlled substance, where defendant appeared to be involved in a drug deal when the police first saw him, he evaded the police, and no one else but defendant was in the area where the drugs were found. State v. Brown, 868 So. 2d 289, 2004 La. App. LEXIS 592 (Mar. 12, 2004), writ denied by La. 2004-2216, 903 So. 2d 445, 2005 La. LEXIS 1877 (La. June 3, 2005).

Sufficient evidence existed to convict defendant of attempted possession of cocaine, where 51 rocks of cocaine were found in his truck in the console between the driver’s and the passenger’s seat, and the sale to the officer occurred in front of defendant with the drugs being retrieved from his car. State v. Manning, 868 So. 2d 283, 2004 La. App. LEXIS 593 (Mar. 12, 2004).

Where officers were alerted to defendant by the marijuana smoke coming from defendant’s car, and therefore had probable cause to investigate, three factors supported applying the “plain feel” exception: (1) the location, texture, and packaging of the cocaine, (2) the concealed object had a texture consistent with cocaine, a hard, rock-like texture, and (3) the concealed object was packaged consistent with that commonly used to package cocaine, plastic; given those factors, the cocaine was lawfully seized pursuant to the “plain feel” exception and defendant’s motion to suppress was properly denied. State v. Craft, 870 So. 2d 359, 2004 La. App. LEXIS 633 (Mar. 10, 2004), writ denied by La. 2004-0923, 883 So. 2d 1005, 2004 La. LEXIS 2744 (La. Oct. 1, 2004).

In considering the factors for sentencing pursuant to La. Code Crim. Proc. Ann. art. 894.1, the trial court considered that defendant had a long-term problem with drug abuse, that she had successfully completed a drug court program, but had relapsed, and that she had a five-year-old daughter; although defendant’s plea bargain reduced her sentencing exposure substantially on the major drug charge and defendant had prior arrests involving drugs and drug paraphernalia, the sentence of three years at hard labor for possession of methamphetamine, La. Rev. Stat. Ann. § 40:967, was in the middle of the range that was available to the trial court by statute, it was lawful, it was not grossly disproportionate to the severity of the offense, and it was not constitutionally excessive. State v. Swilley, 862 So. 2d 1268, 2003 La. App. LEXIS 3653 (Dec. 30, 2003).

Defendant’s 12-year sentence for two counts of simple possession of cocaine, in violation of La. Rev. Stat. Ann. § 40:967(C), as a multiple offender, was imposed in conformity with a plea agreement which was set forth in the record at the time of the plea; therefore, pursuant to La. Code Crim. Proc. Ann. art. 881.2(A), defendant was precluded from raising a claim of excessiveness on appeal. State v. Stewart, 862 So. 2d 1271, 2003 La. App. LEXIS 3686 (Dec. 30, 2003).

Despite the trial judge’s warnings regarding the consequences of defendant’s guilty plea as well as the consequences of his failure to appear for sentencing, defendant failed to appear for sentencing and was thereafter sentenced to more time than was originally agreed to; however, the trial judge did not err in denying defendant’s motion to withdraw the guilty plea under La. Code Crim. Proc. Ann. art. 559(A) to two counts of simple possession, in violation of La. Rev. Stat. Ann. § 40:967(C), where there was no breach of the plea agreement by either the state or the trial judge, as it was defendant’s actions that dictated the increased sentence imposed. State v. Stewart, 862 So. 2d 1271, 2003 La. App. LEXIS 3686 (Dec. 30, 2003).

After a nearby stabbing, where officers followed a blood trail to a house and according to the State, defendant told police several times that the house was defendant’s, and that defendant had the only key to the residence; thus, where blood was found upon the floor of the house, and a consensual search for the stabbing suspect turned up cocaine in a closet, the appellate court held the facts and circumstances supported the finding that defendant had constructive possession of the cocaine, because it was subject to defendant’s dominion and control. State v. Holland, 862 So. 2d 448, 2003 La. App. LEXIS 3350 (Dec. 10, 2003).

Court affirmed defendant’s conviction of attempted possession of cocaine in violation of La. Rev. Stat. Ann. §§ 40:967(C) and 14:27 because the evidence was sufficient to show that defendant had constructive possession of the cocaine and the State proved intent pursuant to La. Rev. Stat. Ann. § 14:10(1) where the evidence demonstrated that: (1) defendant acted nervously when a police officer attempted to pull over the driver of the vehicle in which defendant was a passenger, (2) the officer observed defendant throw a plastic bag containing the cocaine on the driver’s seat when defendant exited the vehicle, (3) the officer observed another bag underneath the passenger’s seat, (4) defendant knew the driver, and (5) defendant had access to the area where the drugs were found. State v. Lee, 864 So. 2d 654, 2003 La. App. LEXIS 3361 (Dec. 9, 2003).

As a second felony offender, the underlying offense of possession of hydrocodone was punishable by a term of imprisonment of not more than five years pursuant to La. Rev. Stat. Ann. § 40:967(C)(2), and thus, the sentencing range in this case was between two and one-half years to 10 years of imprisonment; defendant’s sentence of seven years was not excessive in violation of La. Const. art. I, § 20 and the court was not permitted, pursuant to La. Code Crim. Proc. Ann. art. 881.4(D), to set the sentence aside where it was supported by the evidence and the trial court was permitted to consider defendant’s prior criminal history. State v. Cowart, 862 So. 2d 225, 2003 La. App. LEXIS 3279 (Nov. 25, 2003).

Police were justified in conducting a pat-down search for weapons under La. Const. art. I, § 5 and La. Code Crim. Proc. Ann. art. 215.1 based on defendant’s behavior where defendant paced and clenched hands, and a police officer testified that the officer had personal safety concerns; even if the pat-down search was unlawful, suppression of the evidence was not warranted where defendant resisted, which led to defendant’s arrest for battery on a police officer, and a search incident to the arrest revealed the hydrocodone, possession of which defendant was convicted under La. Rev. Stat. Ann. § 40:967(C). State v. Cowart, 862 So. 2d 225, 2003 La. App. LEXIS 3279 (Nov. 25, 2003).

Where defendant was convicted of possession of cocaine and was sentenced as fourth felony offender to a mandatory sentence of life imprisonment without benefits, the trial court erred in not taking into account the more lenient punishment reflected in the legislature’s new policy under the amended Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, even though defendant committed his latest crime before the amendment took effect and the new law operated prospectively. State v. Terrell, 858 So. 2d 1282, 2003 La. App. LEXIS 3158 (Nov. 18, 2003), reversed by La. 03-3246, 876 So. 2d 43, 2004 La. LEXIS 1862 (La. June 4, 2004).

Evidence was sufficient to support defendant’s conviction under La. Rev. Stat. Ann. § 40:967(F) where (1) the police found cocaine in defendant’s bathroom closet and defendant’s nightstand, 29 individual bags of crack cocaine, various drug-related items, and a weapon, (2) the state established that the cocaine was subject to defendant’s dominion and control, (3) defendant admitted that defendant tried to leave the residence after seeing police agents outside, and (4) defendant’s guilt was properly inferred from the circumstances. State v. Brown, 861 So. 2d 644, 2003 La. App. LEXIS 3143 (Nov. 12, 2003), writ of certiorari denied by La. 2003-3407, 869 So. 2d 875, 2004 La. LEXIS 1158 (La. Apr. 2, 2004), writ denied by La. 2004-0049, 869 So. 2d 877, 2004 La. LEXIS 1065 (La. Apr. 2, 2004).

Trial court’s sentence of 30 years for defendant’s conviction of possession of cocaine in excess of 400 grams in violation of La. Rev. Stat. Ann. § 40:967(F) was not constitutionally excessive in violation of La. Const. art. I, § 20 where (1) under La. Rev. Stat. Ann. § 40:967(F)(1)(c) and La. Code Civ. Proc. Ann. art. 881.4(D), the sentence was permissible, (2) an amendment to § 40:967(F)(1)(c) had only prospective effect and did not apply to defendant, (3) defendant failed to show that defendant was entitled to a downward deviation from the imposition of the mandatory minimum sentence, and (4) the trial court considered all the factors in La. Code Crim. Proc. Ann. art. 894.1. State v. Brown, 861 So. 2d 644, 2003 La. App. LEXIS 3143 (Nov. 12, 2003), writ of certiorari denied by La. 2003-3407, 869 So. 2d 875, 2004 La. LEXIS 1158 (La. Apr. 2, 2004), writ denied by La. 2004-0049, 869 So. 2d 877, 2004 La. LEXIS 1065 (La. Apr. 2, 2004).

Where after a traffic stop, defendant ran and threw down a bottle containing 70 rocks of cocaine, and the defense presented the testimony of the front seat passenger, who testified that it was the driver (who invoked the Fifth Amendment) who discarded the bottle, the jury was faced with conflicting testimony and obviously chose to believe the testimony of the police officers over that of the defense witnesses, both of whom admitted prior convictions for possession of cocaine; the evidence was sufficient to prove that defendant knowingly and intentionally possessed cocaine. State v. Bright, 860 So. 2d 196, 2003 La. App. LEXIS 2975 (Oct. 28, 2003), writ of certiorari denied by La. 2003-3409, 869 So. 2d 875, 2004 La. LEXIS 1159 (La. Apr. 2, 2004).

Where defendant pled guilty to possession with intent to distribute cocaine, an investigatory stop was valid and the trial court’s admission of drug evidence was, therefore, proper where a detective’s actions were based on information from a reliable informant who knew defendant by name, detailed when the criminal activity would occur, described those involved, the detective observed an exchange between defendant and a second person, and the detective saw defendant furtively place something in the handle of his car door which was later found to have been a bag of crack cocaine. State v. Melancon, 860 So. 2d 225, 2003 La. App. LEXIS 2931 (Oct. 28, 2003), writ denied by La. 2003-3503, 870 So. 2d 297, 2004 La. LEXIS 1397 (La. Apr. 23, 2004).

Handcuffing defendant did not rise to the level of arrest, but rather, the action was authorized under La. Code Crim. Proc. Ann. art. 215.1(B) for the purposes of performing a limited pat-down for weapons where the officer handcuffed defendant before performing a pat-down search because backup officers had not yet arrived, and the fact that he detained a total of six individuals caused him to be concerned for his safety; moreover, he wanted to prevent defendant from getting back into his car and fleeing the scene. State v. Melancon, 860 So. 2d 225, 2003 La. App. LEXIS 2931 (Oct. 28, 2003), writ denied by La. 2003-3503, 870 So. 2d 297, 2004 La. LEXIS 1397 (La. Apr. 23, 2004).

Officers were justified in allowing the drug detection dog to inspect defendant’s car where there was sufficient evidence to support probable cause for a search, where the dog alerted to the driver’s side door, through which defendant had exited, and the detective testified that he believed the tip from the informant, the actions he had himself witnessed, and the dog’s behavior gave him probable cause to search the car; a search of the interior of the car uncovered a bag of crack cocaine in the driver’s side door handle. State v. Melancon, 860 So. 2d 225, 2003 La. App. LEXIS 2931 (Oct. 28, 2003), writ denied by La. 2003-3503, 870 So. 2d 297, 2004 La. LEXIS 1397 (La. Apr. 23, 2004).

Testimony and evidence revealing that defendant was in the kitchen, that the cocaine was in plain view on the kitchen table and floor, that defendant had crack cocaine in his pocket, and that a scale, a razor blade, and small, individualized doses of recently cut cocaine were on the kitchen table was indicative of dominion and control and was sufficient to constitute constructive possession. State v. Chisley, 860 So. 2d 45, 2003 La. App. LEXIS 2850 (Oct. 15, 2003), writ of certiorari denied by La. 2003-3358, 869 So. 2d 874, 2004 La. LEXIS 1156 (La. Apr. 2, 2004), remanded by La. App. 06-900, 957 So. 2d 226, 2007 La. App. LEXIS 753 (La.App. 5 Cir. Apr. 24, 2007).

Because defendant’s 20-year sentence at hard labor for possession of between 28 and 199 grams of cocaine as a second felony offender was illegally lenient under La. Rev. Stat. Ann. § 15:529.1(G) of the Habitual Offender Law and former La. Rev. Stat. Ann. § 40:967(F), the sentence was vacated and remanded for resentencing. State v. Chisley, 860 So. 2d 45, 2003 La. App. LEXIS 2850 (Oct. 15, 2003), writ of certiorari denied by La. 2003-3358, 869 So. 2d 874, 2004 La. LEXIS 1156 (La. Apr. 2, 2004), remanded by La. App. 06-900, 957 So. 2d 226, 2007 La. App. LEXIS 753 (La.App. 5 Cir. Apr. 24, 2007).

Defendant’s conviction for constructive possession of cocaine under La. Rev. Stat. Ann. § 40:967(C) was vacated because the evidence was insufficient where the cocaine was located on the table in front of where defendant and another person were sitting and there was no evidence of smoking the cocaine, and no evidence of defendant’s relationship with the other person. State v. Toups, 859 So. 2d 768, 2003 La. App. LEXIS 2868 (Oct. 8, 2003).

Male defendant’s sentence after pleading guilty to possession of cocaine in an amount more than 200 grams but less than 400 was improper, where La. Rev. Stat. Ann. § 40:967(F)(1)(b) required that a fine be imposed also. State v. Williams, 859 So. 2d 751, 2003 La. App. LEXIS 2871 (Oct. 6, 2003), writ denied by La. 2004-3093, 916 So. 2d 133, 2005 La. LEXIS 2745 (La. Nov. 28, 2005).

Evidence was sufficient to support defendant’s conviction for possession of cocaine where the evidence showed that defendant knew that illegal drugs were in their hotel room, defendant was aware the individual was a drug dealer, there was no question of defendant’s access to the area where the cocaine was, defendant had used cocaine, defendant was in close proximity to the cocaine, and there was nothing in the record to indicate defendant was unaware of the individual’s drug deal. State v. Magdaleno, 856 So. 2d 1246, 2003 La. App. LEXIS 2631 (Oct. 1, 2003), writ of certiorari denied by La. 2003-3342, 871 So. 2d 347, 2004 La. LEXIS 1017 (La. Mar. 26, 2004).

Trial court adequately considered the sentencing guidelines in La. Code Crim. Proc. Ann. art. 894.1 in imposing consecutive sentences to a prior aggravated burglary sentence, and consecutive sentences of nine years and four years, respectively, upon a plea of guilty to simple burglary of an inhabited dwelling in violation of La. Rev. Stat. Ann. § 14:62.2, and possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967(C) were not excessive under La. Const. art. I, § 20 where the instant offenses and the aggravated burglary offense were not based on the same act or transaction, and thus, absent express direction from the trial court that some or all of the sentences for the instant offenses and the sentence for the aggravated burglary were to be served concurrently, the sentences were to be served consecutively under La. Code Crim. Proc. Ann. art. 883, and where defendant avoided the possibility of sentencing enhancement under the habitual offender law, as a result of plea bargaining. State v. Johnson, 857 So. 2d 586, 2003 La. App. LEXIS 2566 (Sept. 26, 2003).

Where defendant was found guilty of possession of a controlled dangerous substance, cocaine, second offense in violation of La. Rev. Stat. Ann. §§ 40:967(C) and 40:982, because his prior conviction for possession of a controlled dangerous substance was used only once to support his status conviction and was not included in the chain of convictions used in the subsequent habitual offender proceeding under La. Rev. Stat. Ann. § 15:529.1(D)(1)(a), defendant’s position that the State was trying to enhance the penalty as a third offender using a conviction that had already been enhanced was incorrect; therefore, the trial court properly denied defendant’s motion to quash the habitual offender bill. State v. Iverson, 855 So. 2d 835, 2003 La. App. LEXIS 2515 (Sept. 24, 2003), writ denied by La. 2003-2950, 872 So. 2d 510, 2004 La. LEXIS 1744 (La. May 14, 2004).

Defendant’s conviction for possession of cocaine with intent to distribute in violation of La. Rev. Stat. Ann. § 40:967(B)(1) was improper where it was not reasonable for the officers to believe that they had witnessed a drug transaction when defendant placed a white object in the female’s pocket; moreover, nothing in the record established probable cause to search any of the individuals because the alleged victim provided no description and there was no suspicion that the individuals had done anything wrong. State v. Temple, 854 So. 2d 856, 2003 La. LEXIS 2333 (Sept. 9, 2003).

One-day discrepancy between the date of the offense contained in the bill of information and the evidence adduced at trial did not require acquittal, as the date was not essential to the crime of possession of a Schedule II CDS, in violation of La. Rev. Stat. Ann. § 40:967(F)(1)(a); there was no merit to defendant’s claim of surprise or prejudice; State v. Trotter, 852 So. 2d 1247, 2003 La. App. LEXIS 2335 (Aug. 22, 2003), writ denied by La. 2003-2764, 867 So. 2d 689, 2004 La. LEXIS 550 (La. Feb. 13, 2004).

Trial court did not err in denying defendant’s motion to suppress evidence of cocaine where, because he was driving at night with no lights, a violation of La. Rev. Stat. Ann. § 32:301, the deputies were justified in stopping him. After defendant exited his vehicle, the deputy performed a pat down of defendant and conducted a field interview, the deputy then looked through the open driver’s side door and saw a small off-white, rock-like substance, suspecting the item was crack cocaine, the deputy collected it; the appellate court held that the crack cocaine was in plain view, it was in defendant’s immediate control, and was thus, lawfully seized. State v. Walker, 853 So. 2d 61, 2003 La. App. LEXIS 2224 (July 29, 2003), writ of certiorari denied by La. 2003-2343, 865 So. 2d 738, 2004 La. LEXIS 410 (La. Feb. 6, 2004).

Evidence was sufficient to have convicted defendant of possession of cocaine, a violation of La. Rev. Stat. Ann. § 40:967(C), where defendant was stopped driving a vehicle in which crack cocaine was found in plain view on the driver’s side floorboard, additional cocaine was found in the center console of the vehicle; as driver and sole occupant, defendant had custody of the car and the cocaine was within his immediate control and the State proved beyond a reasonable doubt that defendant had constructive possession of the cocaine and that he knowingly possessed it. State v. Walker, 853 So. 2d 61, 2003 La. App. LEXIS 2224 (July 29, 2003), writ of certiorari denied by La. 2003-2343, 865 So. 2d 738, 2004 La. LEXIS 410 (La. Feb. 6, 2004).

Sentence of three years at hard labor for conviction of possession of methamphetamine, La. Rev. Stat. Ann. § 40:967(C), was affirmed when the sentence was not constitutionally excessive, as the sentence was neither grossly disproportionate to the offense nor shocking to the appellate court’s sense of justice, because the mid-range sentence was lawful, and supported by defendant’s prior drug-related conviction and criminal history, which included convictions for theft by shoplifting, possession of marijuana and traffic violations. State v. Sayers, 850 So. 2d 930, 2003 La. App. LEXIS 1840 (June 25, 2003).

Defendant’s conviction for possession of cocaine was proper where the evidence was sufficient because it demonstrated that defendant was in constructive possession of the cocaine on the table in front of him. State v. White, 850 So. 2d 987, 2003 La. App. LEXIS 1843 (June 25, 2003).

Evidence was sufficient to sustain defendant’s possession of cocaine conviction where defendant’s DNA was found inside a bag of cocaine proving that the cocaine was subject to defendant’s dominion and control and that he knew of its existence. State v. White, 850 So. 2d 751, 2003 La. App. LEXIS 1700 (June 6, 2003), writ denied by La. 2003-2616, 872 So. 2d 510, 2004 La. LEXIS 1742 (La. May 14, 2004).

Evidence was sufficient to convict defendant of attempted possession of cocaine pursuant to La. Rev. Stat. Ann. §§ 14:27 and 40:967(C), because (1) the State obtained eyewitness testimony that defendant threw down a baggie that was determined to contain cocaine; (2) defendant admitted to the arresting officers that the cocaine was his; (3) although the area was littered, the testifying officers explained that the baggie found was relatively clean and not muddy compared to everything else in that immediate area; and (4) the lighting was adequate for observing defendant’s actions of throwing something on the ground and that the person with defendant did not throw the object. State v. Holloway, 847 So. 2d 200, 2003 La. App. LEXIS 1396 (May 16, 2003), writ of certiorari denied by La. 2003-1720, 861 So. 2d 558, 2003 La. LEXIS 3722 (La. Dec. 19, 2003), writ denied by La. 2003-1929, 861 So. 2d 560, 2003 La. LEXIS 3728 (La. Dec. 19, 2003).

Defendant’s argument that the jury erred in finding him guilty of possession of cocaine based upon the testimony of a convicted felon/paid police informant was overruled because the evidence was clear that the officers were expecting to find defendant in possession of cocaine in a maroon vehicle, the jury chose to believe the testimony of the informant that the drugs had been obtained by and belonged to defendant, and any ambiguity caused by the detective’s attempt to protect the identity of the informant was for the jury to weigh, as was the chain of evidence. State v. Barnes, 847 So. 2d 75, 2003 La. App. LEXIS 1404 (May 14, 2003), writ of certiorari denied by La. 2003-1701, 861 So. 2d 557, 2003 La. LEXIS 3719 (La. Dec. 19, 2003).

Defendant was convicted of aggravated burglary of an inhabited dwelling, a violation of La. Rev. Stat. Ann. § 14:60; false imprisonment while armed with a dangerous weapon, a violation of La. Rev. Stat. Ann. § 14:46.1; aggravated sexual battery, a violation of La. Rev. Stat. Ann. § 14:43.2, and possession of cocaine, a violation of La. Rev. Stat. Ann. § 40:967(C)(2); his conviction for possession of cocaine was vacated where it was joined with the other crimes that were not connected together or constituted parts of a common scheme or plan because, although there was a reasonable inference that the burglary may have been committed to further the acquisition of cocaine, the link between the two events was so attenuated that it failed to satisfy the statutory requirement of the offenses being sufficiently connected, where the cocaine possession was separated from the other crimes by at least 18 hours. State v. Simmons, 848 So. 2d 58, 2003 La. App. LEXIS 2190 (May 14, 2003), writ denied by La. 2003-1718, 872 So. 2d 508, 2004 La. LEXIS 1734 (La. May 14, 2004).

Defendant maintained that the possession of cocaine charge was not of the same or similar character as the other charges, nor based upon the same act or transaction from which the other charges arose, had nothing to do with the other charges, and, in fact, occurred after the incident which spawned the other charges; defendant’s only remedy, as provided for in La. Code Crim. Proc. Ann. art. 495 was in the form of a motion to quash the indictment based on misjoinder of offenses but, even if the trial court erred in allowing the joinder of the offenses, the error was subject to a harmless error analysis. Defendant made no showing of prejudice, he was tried and convicted of aggravated burglary, false imprisonment with a dangerous weapon, sexual battery and possession of cocaine, the aggravated burglary, false imprisonment and sexual battery charges stemmed from one incident involving one set of victims. State v. Simmons, 848 So. 2d 58, 2003 La. App. LEXIS 2190 (May 14, 2003), writ denied by La. 2003-1718, 872 So. 2d 508, 2004 La. LEXIS 1734 (La. May 14, 2004).

Defendant’s conviction and sentence for possession of cocaine were both proper where sufficiency of the evidence was not lacking; the search warrant contained a mere typographical error and a right to a speedy trial did not exist in Louisiana. State v. McLeod, 843 So. 2d 1268, 2003 La. App. LEXIS 1246 (Apr. 30, 2003).

Defendant’s possession of an obviously used “straight shooter” with no utility other than the ingestion of cocaine satisfied the State’s burden of proving defendant had the requisite general intent to support a conviction for attempted possession of cocaine. State v. Sylvia, 845 So. 2d 358, 2003 La. LEXIS 1074 (Apr. 9, 2003).

To support a conviction for possession of cocaine, the State must present evidence establishing beyond a reasonable doubt that the defendant was in possession of the drug and that he knowingly and intentionally possessed it; attempted possession of cocaine is an authorized responsive verdict to a charge of simple possession of cocaine. State v. Sylvia, 845 So. 2d 358, 2003 La. LEXIS 1074 (Apr. 9, 2003).

There is no question that a conviction for possession of cocaine may rest upon possession of any amount of the drug, pursuant to La. Rev. Stat. Ann. § 40:967(C). State v. Sylvia, 845 So. 2d 358, 2003 La. LEXIS 1074 (Apr. 9, 2003).

Crack pipes provide circumstantial evidence of an individual’s guilty knowledge that he is in possession of cocaine even when the amount involved constitutes no more than the residue coating the pipe’s walls. State v. Sylvia, 845 So. 2d 358, 2003 La. LEXIS 1074 (Apr. 9, 2003).

Of the 34 continuances in defendant’s case, only seven were documented as attributable to the state, the delay in the case resulted primarily from defendant’s failure to appear in court, and the failure to effect service on defendant was entirely attributable to defendant; thus, the state was correct that prescription was interrupted under La. Code Crim. Proc. Ann. art. 579, the case had not prescribed under La. Code Crim. Proc. Ann. art. 578(2), the motion to quash was reversed, and the state could commence defendant’s trial for possession of cocaine, in violation of La. Rev. Stat. Ann. § 40:967(C), pursuant to the time limitations in La. Code Crim. Proc. Ann. arts. 582 and 583. State v. Causey, 844 So. 2d 1076, 2003 La. App. LEXIS 1098 (Apr. 9, 2003).

Where, moments after defendant exited his hotel room, a detective smelled marijuana emanating from it and corroborated a tip regarding narcotics activity at that location, the officer had probable cause to believe marijuana was in the room and reasonable suspicion to believe that defendant had been engaged in criminal activity; the officers had the requisite “reasonable suspicion” to conduct an investigatory stop of defendant and once the odor of marijuana on defendant’s breath was detected, the officer had probable cause to believe that defendant had been smoking marijuana and possessed marijuana in his hotel room. State v. Comena, 843 So. 2d 464, 2003 La. App. LEXIS 720 (Mar. 19, 2003).

Where the State made no objection in the trial court to the illegally lenient sentence imposed on defendant and it failed to raise the issue on appeal, the appellate court declined to remand the case for imposition of the fine and the correction of a sentence as mandated by La. Rev. Stat. Ann. § 15:303.1(A). State v. Comena, 843 So. 2d 464, 2003 La. App. LEXIS 720 (Mar. 19, 2003).

Where a conviction for possession of cocaine pursuant to La. Rev. Stat. Ann. § 40:967 provided a range of fines to be imposed, which the trial court did not impose upon defendant, the matter had to be remanded to the trial court for the imposition of the fine on the cocaine charge. State v. Hall, 843 So. 2d 488, 2003 La. App. LEXIS 740 (Mar. 19, 2003), writ denied by La. 2003-1117, 916 So. 2d 128, 2005 La. LEXIS 2728 (La. Nov. 28, 2005).

Evidence was sufficient to prove that defendant possessed the cocaine and other controlled substances under La. Rev. Stat. Ann. § 40:967 where (1) the officers testified that they observed defendant engage in several hand-to-hand drug transactions, (2) the officers testified that they saw heroin in the bag, and (3) when the officers arrested defendant the driver of the vehicle said that the cocaine and the money in the bag belonged to defendant. State v. Hall, 843 So. 2d 488, 2003 La. App. LEXIS 740 (Mar. 19, 2003), writ denied by La. 2003-1117, 916 So. 2d 128, 2005 La. LEXIS 2728 (La. Nov. 28, 2005).

La. Rev. Stat. Ann. § 40:967(B)(4)(b) provides that only the first five years of the sentence should be without benefit of parole, probation, or suspension of sentence. State v. Evans, 844 So. 2d 111, 2003 La. App. LEXIS 646 (Mar. 11, 2003), remanded by 2009 La. App. LEXIS 2226 (La.App. 5 Cir. Dec. 29, 2009).

Where per a plea bargain, a charge of possession of cocaine with intent to distribute was dismissed, and defendant pled guilty to second offense possession of marijuana (reduced from a fourth offense), and simple possession of cocaine, and where defendant’s parole had been revoked several times for prior drug convictions of possessing marijuana, concurrent sentences of five years were not grossly disproportionate. State v. Johnson, 839 So. 2d 1060, 2003 La. App. LEXIS 551 (Mar. 5, 2003).

Defendant’s conviction pursuant to La. Rev. Stat. Ann. § 40:967 for the attempted possession of cocaine and her sentence as a third felony offender in violation of La. Rev. Stat. Ann. § 15:529.1 were both proper where, although her rap sheet was shown to a witness, he was asked only to confirm her arrest for criminal trespass, which had been a part of the instant offense; further, there was no testimony or reference to any arrests of defendant other than the two offenses arising from the incident for which she was on trial, thus, even if the State should not have been allowed to show the rap sheet to the witness, the trial court did not err in refusing to grant defendant’s request for a mistrial under La. Code Crim. Proc. Ann. art. 771. State v. Holmes, 841 So. 2d 80, 2003 La. App. LEXIS 624 (Feb. 26, 2003).

Evidence was sufficient to have supported jury’s conclusion that defendant was in constructive possession of cocaine where, inter alia, there was cocaine found in the apartment leased to his wife and where they both lived, it had been packaged in a way consistent with distribution, it was found in defendant’s possession, and an officer had witnessed defendant’s involvement in a drug sale. State v. Marshall, 841 So. 2d 881, 2003 La. App. LEXIS 461 (Feb. 25, 2003), writ denied by La. 2003-0909, 854 So. 2d 345, 2003 La. LEXIS 2663 (La. Sept. 26, 2003).

Crime of possession with intent to distribute cocaine in violation of La. Rev. Stat. Ann. § 40:967 requires proof that the defendant knowingly and intentionally possessed the drug and that he did so with the specific intent to distribute it; guilty knowledge is an essential element to the crime of possession of contraband, and such knowledge may be inferred from the circumstance, where possession can be either “actual” or “constructive.” State v. Marshall, 841 So. 2d 881, 2003 La. App. LEXIS 461 (Feb. 25, 2003), writ denied by La. 2003-0909, 854 So. 2d 345, 2003 La. LEXIS 2663 (La. Sept. 26, 2003).

Person not in physical possession of a drug may have constructive possession where the contraband is under the person’s dominion and control; the key factors to be considered in determining whether a defendant exercised dominion and control sufficient to constitute constructive possession are the defendant’s knowledge that illegal drugs were in the area, his relationship to the person found to be in actual possession, the defendant’s access to the area where the drugs were found, evidence of recent drug use by the defendant, the existence of drug paraphernalia, and evidence that the area was frequented by drug users. State v. Marshall, 841 So. 2d 881, 2003 La. App. LEXIS 461 (Feb. 25, 2003), writ denied by La. 2003-0909, 854 So. 2d 345, 2003 La. LEXIS 2663 (La. Sept. 26, 2003).

While it is true that being a resident of the premises where drugs are found is not in and of itself sufficient to prove constructive possession, it can be inferred that a defendant lives at a residence where contraband is discovered if his spouse lives there, and there must be direct evidence (such as utility bills or other correspondence mailed to the defendant at that address), to support a finding of constructive possession; a subject can have constructive possession if he jointly possesses drugs with a companion and if he willfully and knowingly shares with his companion the right to control the drugs. State v. Marshall, 841 So. 2d 881, 2003 La. App. LEXIS 461 (Feb. 25, 2003), writ denied by La. 2003-0909, 854 So. 2d 345, 2003 La. LEXIS 2663 (La. Sept. 26, 2003).

The Louisiana Supreme Court listed a series of factors that might give rise to a reasonable inference that a defendant had the specific intent to distribute a controlled dangerous substance: (1) whether the defendant ever distributed or attempted to distribute the drug, (2) whether the drug was in a form usually associated with possession for distribution to others, (3) whether the amount of the drug created an inference of an intent to distribute, (4) whether expert or other testimony established that the amount of drug found in the defendant’s possession is inconsistent with personal use only, and (5) whether there was any paraphernalia, such as baggies or scales, evidencing an intent to distribute; mere possession of a drug does not amount to evidence of intent to distribute, unless the quantity is so large that no other inference is possible. State v. Marshall, 841 So. 2d 881, 2003 La. App. LEXIS 461 (Feb. 25, 2003), writ denied by La. 2003-0909, 854 So. 2d 345, 2003 La. LEXIS 2663 (La. Sept. 26, 2003).

Where defendant fled from police during Terry stop, trial court did not err in denying motion to suppress evidence of cocaine found in his pocket; the initial stop and subsequent arrest had been lawful and drug seizure was the result of a valid search. State v. Davis, 841 So. 2d 952, 2003 La. App. LEXIS 476 (Feb. 25, 2003), writ of certiorari denied by La. 2003-0948, 857 So. 2d 516, 2003 La. LEXIS 3284 (La. Nov. 7, 2003).

Defendant provided probable cause for arrest, and defendant’s motion to suppress was properly denied, where (1) officers acted on anonymous tip that indicated that a passenger in a green Mercury would be going to the donut shop to deliver cocaine, (2) as the driver of the vehicle exited, the three officers, dressed in plain clothes approached, and (3) defendant discarded the cannister, spilling rocks of cocaine onto the back seat. State v. Massey, 841 So. 2d 862, 2003 La. App. LEXIS 287 (Feb. 11, 2003), writ denied by La. 2003-0805, 855 So. 2d 758, 2003 La. LEXIS 3032 (La. Oct. 17, 2003).

Thirty years hard labor and $250,000 fine for possession of cocaine in excess of 400 grams in violation of La. Rev. Stat. Ann. § 40:967(F)(1)(c) was not unconstitutionally excessive where defendant was transporting many times the amount of cocaine required to trigger imposition of that serious penalty. State v. Hardy, 836 So. 2d 1249, 2003 La. App. LEXIS 96 (Jan. 29, 2003).

Based on information from reliable informant and their own observations, police officers had probable cause to arrest defendant before they actually seized the box that the defendant had placed in sweatshirt and confirmed that its contents consisted of illegal narcotics where the totality of circumstances, including being located in the area of known drug activity, were consistent with a drug trader’s actions. State v. Pham, 839 So. 2d 214, 2003 La. App. LEXIS 104 (Jan. 22, 2003).

Sentence of 25 years in the department of corrections was not an abuse of discretion where it was defendant’s first conviction for possession of cocaine. State v. Pham, 839 So. 2d 214, 2003 La. App. LEXIS 104 (Jan. 22, 2003).

Arrest for misdemeanor offense of lewd conduct, exposing his penis, and urinating in public, justified a full search of defendant’s person, and because the officer had probable cause to search him, he was not entitled to suppression of the controlled dangerous substance, Oxycodone, found on his person during the search. State v. Mercante, 836 So. 2d 596, 2002 La. App. LEXIS 4149 (Dec. 30, 2002).

Any rational trier of fact could have found beyond a reasonable doubt that defendant was a seller of crack cocaine, as defendant offered no evidence that the substance was not cocaine to rebut the state’s evidence, and the record contained evidence that two police officers observed defendant engage in a hand-to-hand transaction and one officer observed the individual hand defendant currency and defendant hand a white object to the individual. State v. Everidge, 834 So. 2d 1197, 2002 La. App. LEXIS 3914 (Dec. 11, 2002).

Because possession of cocaine over 28 grams in violation of La. Rev. Stat. Ann. § 40:967(F) required that the sentence be imposed without benefit of parole, probation or suspension of sentence, the trial court should have restricted parole eligibility when sentencing defendant as a multiple offender; however, the matter did not need to be remanded for correction because under La. Rev. Stat. Ann. § 15:301.1(A), the provision of a statute denying these benefits was self-activating. State v. Stokes, 831 So. 2d 354, 2002 La. App. LEXIS 3140 (Oct. 16, 2002).

Where an officer was dispatched to investigate a disturbance, the officer saw a female and a male arguing, the officer asked the female if she was carrying sharp objects, the female said she had some “stuff,” and the officer found Hydrocodone, the evidence was sufficient to support the conviction for attempted possession of Hydrocodone. State v. Parfait, 831 So. 2d 360, 2002 La. App. LEXIS 3144 (Oct. 16, 2002).

Evidence was sufficient to convince a rational of trier of fact that defendant exercised dominion and control over the drugs sufficient to constitute constructive possession and convict defendant of possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967. State v. Toups, 833 So. 2d 910, 2002 La. LEXIS 2885 (Oct. 15, 2002), remanded by La. 2001-1875, 2003 La. LEXIS 299 (La. Jan. 24, 2003).

It was reasonable for the jury to infer that defendant had dominion and control over the mass of cocaine recovered from the adjacent, uninhabited residence and thus was in constructive possession of the 72 grams of cocaine; also, the evidence was sufficient to find defendant possessed the cocaine because (1) co-defendant went to defendant’s residence to score cocaine and saw defendant carry the cocaine from one residence to the other; (2) defendant had access to the residence because the key was found in defendant’s pocket; (3) defendant’s physical proximity to the drugs was established by proof that he resided in the adjacent residence; and (4) drug users frequented the area. State v. Major, 829 So. 2d 625, 2002 La. App. LEXIS 3059 (Oct. 2, 2002), writ denied by La. 2003-0267, 866 So. 2d 825, 2004 La. LEXIS 666 (La. Feb. 20, 2004).

Where defendant pled guilty to armed robbery and possession with intent to distribute a controlled substance, trial court did not abuse its considerable discretion when it deviated from the sentencing guidelines and sentenced defendant to 40 years hard labor. State v. Charles, 827 So. 2d 553, 2002 La. App. LEXIS 2979 (Oct. 2, 2002), writ denied by La. 2002-2707, 840 So. 2d 569, 2003 La. LEXIS 894 (La. Mar. 28, 2003).

State established defendant’s specific intent for attempted possession of cocaine where the police had information defendant would be delivering cocaine, defendant ran a stop sign and fled demonstrating guilty knowledge, and the passenger was caught stuffing cocaine into a vent when the car was stopped. State v. Segura, 829 So. 2d 587, 2002 La. App. LEXIS 2841 (Sept. 30, 2002), writ denied by La. 2002-2696, 840 So. 2d 569, 2003 La. LEXIS 893 (La. Mar. 28, 2003).

There was not a double jeopardy bar to the prosecution of defendant for possession of cocaine after defendant had pled guilty to a racketeering offense, which was predicated on activity involving possession of cocaine; thus, the trial court did not err in denying defendant’s motion to quash the bill of information charging defendant with possession of cocaine. State v. Ables, 829 So. 2d 561, 2002 La. App. LEXIS 2852 (Sept. 30, 2002), writ denied by La. 2002-2684, 840 So. 2d 569, 2003 La. LEXIS 892 (La. Mar. 28, 2003).

Officer saw defendant discard several items, which included a crack pipe, and defendant admitted smoking crack cocaine for several years; thus, the evidence was sufficient to support a conviction for possession of a controlled dangerous substance and the jury’s responsive verdict for attempted possession of a controlled dangerous substance had to be upheld. State v. Daggs, 823 So. 2d 1093, 2002 La. App. LEXIS 2588 (Aug. 14, 2002).

Evidence was sufficient because defendant clearly knew there were drugs in the room, she was in actual possession of almost two grams of cocaine, and items on a bed were within her reach. State v. Bush, 822 So. 2d 859, 2002 La. App. LEXIS 2154 (June 26, 2002), writ denied by La. 2002-1887, 836 So. 2d 42, 2003 La. LEXIS 254 (La. Jan. 24, 2003).

Defendant’s concurrent sentences of 20 years at hard labor with five years suspended conditioned on five years’ supervised probation for the crime of possession with intent to distribute marijuana and 25 years at hard labor with 10 years suspended conditioned on five years’ supervised probation for the crime of possession with intent to distribute cocaine were not constitutionally excessive; the sentences fell within the statutory limits, defendant was in possession of a large quantity of illegal substances, and defendant had been previously convicted of four felonies and numerous misdemeanors. State v. Graves, 798 So. 2d 1090, 2001 La. App. LEXIS 2113 (Oct. 3, 2001), writ denied by La. 2002-0029, 827 So. 2d 420, 2002 La. LEXIS 3021 (La. Oct. 14, 2002).

In a prosecution for possession of controlled dangerous substances, because the evidence did not establish that defendant was under the influence of drugs to a degree that it negated his comprehension and rendered him unconscious of the consequences of what he said to police, his confession was properly admitted. State v. Craft, 796 So. 2d 907, 2001 La. App. LEXIS 2106 (Oct. 3, 2001).

Where defendant did not timely file a motion to reconsider his sentences, the appellate court was precluded from considering his assertion that his concurrent sentences of two years at hard labor for two convictions for possession of controlled dangerous substances were excessive. State v. Craft, 796 So. 2d 907, 2001 La. App. LEXIS 2106 (Oct. 3, 2001).

Defendant’s conviction possession of cocaine with the intent to distribute was proper and where an officer testified that he saw defendant throw a baggie as police chased him, it was not scientific experimentation for jurors to handle and toss a cellophane bag to establish that they were prejudiced by considering evidence adduced outside of the trial. Defendant’s conviction for possession of cocaine with the intent to distribute was proper where an officer testified that he saw defendant throw a baggie as police chased him, which testimony evidently was believed by the jury, and the testimony of the forensic chemist likewise proved that the substance in the Baggie was, in fact, cocaine. State v. Johnson, 796 So. 2d 201, 2001 La. App. LEXIS 2038 (Sept. 26, 2001).

Possession of more than 400 grams of cocaine is punishable, pursuant to La. Rev. Stat. Ann. § 40:967(F), by imprisonment for not less than 30 nor more than 60 years at hard labor and a substantial fine. State v. Decay, 798 So. 2d 1057, 2001 La. App. LEXIS 1956 (Sept. 13, 2001), writ denied by La. 2001-2724, 823 So. 2d 939, 2002 La. LEXIS 2509 (La. Aug. 30, 2002).

Where the target of a narcotics investigation was a known resident of a premises, but there was no evidence that a defendant lived in the residence or as to the defendant’s relationship with the known resident; and where despite the presence of crack cocaine and crack pipes on the table in front of the sofa upon which the defendant was sitting with the resident, there was no evidence that anyone had been smoking crack cocaine recently, that the defendant had purchased the crack, or any evidence of why the defendant was in the premises, there was no evidence from which it could be concluded beyond a reasonable doubt that the defendant specifically intended to gain dominion and control over any of the cocaine or cocaine-tainted contraband and did or omitted to do any act toward the accomplishing of that object so as to constitute the crime of attempted possession of cocaine. State v. Toups, 792 So. 2d 18, 2001 La. App. LEXIS 1672 (May 23, 2001), reversed by La. 2001-1875, 833 So. 2d 910, 2002 La. LEXIS 2885 (La. Oct. 15, 2002).

To support a conviction pursuant to La. Rev. Stat. Ann. § 40:967 for possession of a controlled dangerous substance, the State must prove that the defendant knowingly and intentionally possessed the contraband; where defendant was discovered holding the cocaine in his hand and when questioned by the police about what was in his hand, he switched the object to his other hand and then tried to swallow it, and the officer had to struggle with defendant to get the object away from him, the evidence was sufficient to sustain the conviction. State v. Collins, 787 So. 2d 391, 2001 La. App. LEXIS 1220 (Apr. 11, 2001), writ denied by La. 2001-1408, 812 So. 2d 664, 2002 La. LEXIS 1272 (La. Apr. 12, 2002).

Testimony by a police officer that he observed the defendant’s participation in what he believed to be a narcotics transaction, together with cut-off baggies and Ziploc bags found inside the apartment indicating that the contraband was being packaged and distributed, was sufficient evidence to convict the defendant of possession with intent to distribute cocaine, a violation of La. Rev. Stat. § 40:967(A)(1). State v. Hebert, 787 So. 2d 1041, 2001 La. App. LEXIS 1221 (Apr. 11, 2001), writ denied by La. 2001-1804, 811 So. 2d 905, 2002 La. LEXIS 848 (La. Mar. 15, 2002).

To support a conviction for possession of a controlled dangerous substance with intent to distribute under La. Rev. Stat. Ann. § 40:967(A)(1), the State must prove that the defendant knowingly and intentionally possessed the contraband and that he did so with the intent to distribute it; the State need not prove that the defendant was in actual possession of the narcotics found; constructive possession is sufficient. State v. Hebert, 787 So. 2d 1041, 2001 La. App. LEXIS 1221 (Apr. 11, 2001), writ denied by La. 2001-1804, 811 So. 2d 905, 2002 La. LEXIS 848 (La. Mar. 15, 2002).

Constructive possession was proved beyond a reasonable doubt where defendant was the driver of the car in which the cocaine was transported, had an exchange with undercover officers, was the one who decided whether the drug deal was going to happen or not, and fled the scene once the officers sought to arrest him. State v. Furgerson, 781 So. 2d 1268, 2001 La. App. LEXIS 454 (Feb. 28, 2001), writ denied by La. 2001-1102, 811 So. 2d 921, 2002 La. LEXIS 1137 (La. Mar. 22, 2002).

Defendant’s 30-year sentence for possession of 200-400 grams of cocaine was not excessive where defendant was convicted of two prior felonies, simple burglary and the illegal use of a weapon, and his parole was subsequently revoked on two occasions, and two other charges had been dismissed; in light of defendant’s history, felonious past, crime of conviction, and the harm done to society, the sentence did not shock the court’s sense of justice nor was it grossly disproportionate. State v. Furgerson, 781 So. 2d 1268, 2001 La. App. LEXIS 454 (Feb. 28, 2001), writ denied by La. 2001-1102, 811 So. 2d 921, 2002 La. LEXIS 1137 (La. Mar. 22, 2002).

Where defendant was alone in the vehicle which contained the contraband that laboratory tests confirmed to be cocaine, which was found in plain view on the driver’s side floorboard, combined with defendant’s initial attempts at “legalizing” his possession of them with his claim to have been working undercover and later attempts at blaming unknown individuals for the presence of the drugs in the car, was sufficient to prove beyond a reasonable doubt defendant’s guilty knowledge and constructive possession of the drugs. State v. Stanley, 780 So. 2d 1207, 2001 La. App. LEXIS 457 (Feb. 28, 2001).

Nineteen rocks of cocaine possessed by defendant, with a total value of about $380, was above that normally associated with personal use and was intended for distribution, and was sufficient to prove possession with intent to distribute beyond a reasonable doubt. State v. Stanley, 780 So. 2d 1207, 2001 La. App. LEXIS 457 (Feb. 28, 2001).

Defendant, who was convicted of possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A), was properly charged by a bill of information. State v. Williams, 782 So. 2d 84, 2001 La. App. LEXIS 559 (Feb. 21, 2001).

Pursuant to La. Rev. Stat. Ann. §§ 40:967(F)(1)(a) and 14:27(D)(3), defendant convicted of attempted possession of cocaine in an amount more than 28 grams but less than 200 grams was subject to imprisonment at hard labor for not more than 30 years. State v. Rodriguez, 781 So. 2d 640, 2001 La. App. LEXIS 321 (Feb. 14, 2001).

Error patent with the defendant not being assessed a fine of a minimum of $250,000 was not correctable error where the State had not objected to the minimum fine for being convicted of possession of more than 400 grams of cocaine; La. Rev. Stat. Ann. § 40:967(C) requires a person convicted of possession of more than 400 grams of cocaine to pay a minimum fine of $250,000. State v. Boson, 778 So. 2d 687, 2001 La. App. LEXIS 155 (Jan. 17, 2001), writ denied by La. 2001-0430, 824 So. 2d 1192, 2002 La. LEXIS 2611 (La. Sept. 13, 2002).

Where the record suggested that defendant did not have a violent history, did not appear to have significant ties to drug distributors, and was possibly merely a drug addict, the appellate court remanded the case to determine if defendant’s minimum mandatory life sentence as an habitual offender provided by La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii) after she was convicted of possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967(C) was excessively harsh. State v. Briscoe, 779 So. 2d 30, 2001 La. App. LEXIS 156 (Jan. 17, 2001), writ denied by La. 2001-0996, 826 So. 2d 1113, 2002 La. LEXIS 2902 (La. Oct. 4, 2002).

Jury was free to disbelieve the testimony of an undercover narcotics agent with a criminal history who had identified defendant as the person who sold him cocaine on three occasions and marijuana on one occasion; however, the agent’s testimony that defendant undoubtedly was the person who sold him the drugs and that he was able to get a good look at defendant each time a sale occurred was sufficient to support defendant’s convictions for cocaine and marijuana distribution. State v. Coates, 774 So. 2d 1223, 2000 La. App. LEXIS 3552 (Dec. 22, 2000).

Essential elements of possession and knowledge, which the State was required to show beyond a reasonable doubt in order to establish defendant’s guilt for the crime of possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967(F) were met by the States’ evidence that there was a zip-lock bag containing cocaine found in the passenger compartment of the car that defendant was driving; another bag of cocaine was concealed in a rolled-up newspaper, wrapped by a green rubber band; an open duffle bag with a kilo of cocaine partially visible was found in the trunk of the car; and defendant admitted at trial that he put the duffle bag in the trunk. State v. Jackson, 778 So. 2d 23, 2000 La. App. LEXIS 3336 (Dec. 13, 2000), writ denied by La. 2001-0162, 802 So. 2d 629, 2001 La. LEXIS 3232 (La. Nov. 21, 2001).

Defendant argued on appeal that the sentence imposed on a conviction for possession of cocaine was unconstitutionally excessive in violation of USCS Const. Amend. 8 and La. Const. art. I, § 20; however, the record revealed that the sentence of 60 years at hard labor was illegally lenient because no fine had been imposed as was required by La. Rev. Stat. Ann. § 40:967(F)(1)(c), and defendant did not show how the imposition of the illegally lenient sentence was unconstitutional as to defendant in light of the fact that under La. Rev. Stat. Ann. §§ 40:967(F), 40:982, 60 years at hard labor was the minimum sentence the trial court could have imposed. State v. Jackson, 778 So. 2d 23, 2000 La. App. LEXIS 3336 (Dec. 13, 2000), writ denied by La. 2001-0162, 802 So. 2d 629, 2001 La. LEXIS 3232 (La. Nov. 21, 2001).

State originally alleged that defendant violated La. Rev. Stat. Ann. § 40:967(F)(1)(a) and later amended the bill to charge a violation of § 40:967(F)(1)(a), correctly identifying the drug involved as methamphetamine; while the proper statute was § 40:967(F)(2)(a), it was harmless error because defendant was not misled and the sentences for both articles were the same in 1997. State v. Raborn, 771 So. 2d 877, 2000 La. App. LEXIS 2817 (Nov. 15, 2000), writ denied by La. 2000-3414, 800 So. 2d 868, 2001 La. LEXIS 3697 (La. Nov. 2, 2001).

La. Rev. Stat. Ann. § 40:967(C)(2) does not limit the right to parole, probation or suspension of a sentence for possession of cocaine. State v. Dawson, 773 So. 2d 263, 2000 La. App. LEXIS 2888 (Nov. 15, 2000).

Defendants’ conviction for drug offenses were confirmed where sufficient evidence of guilt was found; defendants where found in a room with a large amount of drugs, paraphernalia, and cash on a table. State v. Holmes, 791 So. 2d 669, 2000 La. App. LEXIS 2812 (Nov. 8, 2000), affirmed by La. App. 99-0898, 791 So. 2d 669, 2001 La. App. LEXIS 1751 (La.App. 4 Cir. June 27, 2001).

State proved possession of at least 28 grams of cocaine where four of nine packets, weighing a total of 44 grams, tested positive for cocaine, and the drugs were found in defendant’s front pants pocket. State v. Brown, 773 So. 2d 742, 2000 La. App. LEXIS 1840 (July 12, 2000), writ denied by La. 2000-2427, 793 So. 2d 1237, 2001 La. LEXIS 1982 (La. June 15, 2001).

Prosecutions of a defendant for possession of cocaine with the intent to distribute pursuant to La. Rev. Stat. Ann. § 40:967(C) and for possession of a firearm while in the possession of the same cocaine pursuant to La. Rev. Stat. Ann. § 14:95(E) violated the defendant’s rights under the Double Jeopardy Clauses of USCS Const. Amend. 5 and La. Const. art. I, § 15. State v. Thomas, 764 So. 2d 1104, 2000 La. App. LEXIS 1451 (May 17, 2000), writ denied by La. 2000-1734, 794 So. 2d 780, 2001 La. LEXIS 2040 (La. June 22, 2001).

Person found in the area of illegal contraband can be considered in constructive possession if the illegal substance is subject to his dominion and control. Among the factors to be considered in determining whether the defendant exercised dominion and control sufficient to constitute constructive possession are: whether the defendant knew that illegal drugs were present in the area; the defendant’s relationship to the person in actual possession; whether there is evidence of recent drug use; the defendant’s proximity to the drugs; and any evidence that the area is frequented by drug users. State v. Walker, 764 So. 2d 1130, 2000 La. App. LEXIS 1452 (May 17, 2000).

Evidence was sufficient to convict defendant of possession of cocaine where he was observed urinating by the side of a house, then placing something on the porch as he buttoned his pants; the object placed on the porch was a matchbox with rock cocaine. State v. Walker, 764 So. 2d 1130, 2000 La. App. LEXIS 1452 (May 17, 2000).

Police officers’ testimony that they could see cocaine residue in a crack pipe found on defendant’s person after a search incident to his arrest and defendant’s admission that he was in possession of the pipe and knew that there was cocaine residue in the pipe was sufficient for a jury to find defendant guilty of possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967. State v. Rice, 758 So. 2d 911, 2000 La. App. LEXIS 704 (Mar. 15, 2000).

Rational jury could have, after discounting defendant’s testimony, found beyond a reasonable doubt that defendant knowingly possessed the crack pipe found in defendant’s purse and near the driver’s seat, based on the evidence that defendant was the only person in the vehicle that she was driving and that there was visible cocaine residue in the pipe; therefore, defendant’s conviction for possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967 was supported by sufficient evidence. State v. Tassin, 758 So. 2d 351, 2000 La. App. LEXIS 715 (Mar. 15, 2000).

To prove attempted possession of cocaine, the State must show that the defendant had the specific intent to possess cocaine and committed an act directly tending toward the defendant’s intent to possess the drug; possession may be actual or constructive. State v. Smith, 752 So. 2d 314, 2000 La. App. LEXIS 261 (Jan. 26, 2000).

Person in the area of contraband may be considered in constructive possession if it is subject to their dominion and control and if they have guilty knowledge. State v. Smith, 752 So. 2d 314, 2000 La. App. LEXIS 261 (Jan. 26, 2000).

Guilty knowledge is an essential element of the crime of possession of cocaine. State v. Smith, 752 So. 2d 314, 2000 La. App. LEXIS 261 (Jan. 26, 2000).

Although a conviction for possession of cocaine can stand on the possession of the slightest amount of the drug, the amount of the substance will have some bearing on the defendant’s guilty knowledge. State v. Smith, 752 So. 2d 314, 2000 La. App. LEXIS 261 (Jan. 26, 2000).

Evidence was sufficient to convict defendant of possession of cocaine after an officer found a metal pipe with cocaine residue in defendant’s closed fist; jury disbelieved defendant’s testimony that he obtained a metal pipe from the ground near a dumpster and had hoped to use the pipe to fix his car’s hose problem. State v. Ricard, 751 So. 2d 393, 2000 La. App. LEXIS 27 (Jan. 19, 2000), writ denied by La. 2000-0855, 775 So. 2d 1078, 2000 La. LEXIS 3423 (La. Dec. 8, 2000).

Where defendant was charged with and convicted of possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967(C)(2), which provided that it was unlawful for any person knowingly or intentionally to possess a controlled dangerous substance as classified in Schedule II, and cocaine was a Schedule II controlled dangerous substance, La. Rev,. Stat. Ann. § 40:964, evidence that the defendant was in possession of two crack pipes with trace amounts of cocaine in them was sufficient to support a conviction for possession, and the amount of the substance seized had a bearing on the defendant’s guilty knowledge, as did the peculiar nature of a pipe, commonly known as a “straight shooter.” State v. Drummer, 750 So. 2d 360, 1999 La. App. LEXIS 3680 (Dec. 22, 1999), writ denied by La. 2000-0514, 781 So. 2d 1257, 2001 La. LEXIS 370 (La. Jan. 26, 2001).

Where a matchbox taken from defendant’s pocket in a lawful search contained crack cocaine, a rational fact-trier could find that the state proved all the elements of the crime of possession of cocaine, a Schedule II controlled dangerous substance, in violation of La. Rev. Stat. Ann. § 40:967(C). State v. Myers, 756 So. 2d 343, 1999 La. App. LEXIS 3611 (Dec. 15, 1999).

Defendant’s suspended sentence for possession of cocaine, a violation of La. Rev. Stat. Ann. § 40:967(B)(4)(b), was affirmed on grounds that imposing the mandated minimum sentence would have made no contribution to the goals of punishment. State v. Fobbs, 747 So. 2d 1232, 1999 La. App. LEXIS 3296 (Nov. 24, 1999).

Sentence of five years at hard labor imposed after defendant pled guilty to possession of cocaine in violation of La. Rev. Stat. Ann. §§ 40:967(C) and 40:964 was not excessive, where defendant benefited from a plea bargain agreement that resulted in the dismissal of two felony charges, the reduction of one felony charge, and the State’s agreement not to pursue an habitual offender adjudication, and the offenses were committed while defendant was on parole for a felony drug conviction and on bail for another arrest for the distribution of crack cocaine. State v. Jordan, 747 So. 2d 196, 1999 La. App. LEXIS 3291 (Nov. 24, 1999).

Trial court’s failure to inform defendant that her guilty pleas to charges of possessing cocaine in violation of La. Rev. Stat. Ann. §§ 40:967(C) and 40:964 could result in the imposition of enhanced sentences for any subsequent offenses or of the possible penalties for future offenses as required by La. Code Crim. Proc. Ann. art. 556.1 was harmless error because the requirement that she be informed of an enhanced penalty for a second or subsequent offense was statutory rather than constitutional, and defendant made no claim that she was prejudiced by the trial court’s failure to inform her. State v. Jordan, 747 So. 2d 196, 1999 La. App. LEXIS 3291 (Nov. 24, 1999).

Although defendant’s conviction for possessing with the intent to distribute narcotics in violation of La. Rev. Stat. Ann. § 40:966(A), La. Rev. Stat. Ann. § 40:967(A), and La. Rev. Stat. Ann. § 40:967(A)(1) was upheld, when the trial judge failed to properly advise defendant of the prescriptive period for post-conviction relief and the court ordered the trial court to inform defendant of the period in accordance with La. Code Crim. Proc. Ann. art. 930.8. State v. Dereyna, 750 So. 2d 215, 1999 La. App. LEXIS 3111 (Nov. 10, 1999), writ denied by La. 1999-3458, 762 So. 2d 1102, 2000 La. LEXIS 1497 (La. May 26, 2000), writ of certiorari denied by 531 U.S. 937, 121 S. Ct. 326, 148 L. Ed. 2d 262, 2000 U.S. LEXIS 6789, 69 U.S.L.W. 3258 (2000).

Where a candidate for the office of police juror had been convicted of possession with intent to distribute cocaine base in violation of federal law, the trial court did not err in disqualifying the candidate’s candidacy based on La. Const. art. I, § 10; the conduct upon which the federal conviction was based would have constituted a felony under La. Rev. Stat. Ann. §§ 40:964, 40:967 at the time of the federal conviction. Cook v. Skipper, 749 So. 2d 6, 1999 La. App. LEXIS 2641 (Sept. 27, 1999), writ denied by La. 99-2827, 745 So. 2d 601, 1999 La. LEXIS 2381 (La. Sept. 30, 1999).

Sufficient evidence was presented to support defendant’s conviction for possession of a controlled substance; the observations of police officers, evidence seized from defendant, and the circumstances surrounding defendant’s arrest established that defendant knowingly and intentionally possessed the controlled substance. State v. Walker, 747 So. 2d 133, 1999 La. App. LEXIS 2492 (Sept. 24, 1999).

In a prosecution for possession of a controlled substance, the trial court properly denied defendant’s motion to suppress crack cocaine seized near the passenger side of his truck and a crack pipe found in his possession; a police officer had reasonable cause to approach the truck and investigate the situation based on a suspicion that defendant had committed a trespass, and the drugs and paraphernalia were in plain view. State v. Walker, 747 So. 2d 133, 1999 La. App. LEXIS 2492 (Sept. 24, 1999).

Warrantless pat down search of defendant as a condition of allowing defendant to enter a patrol car for a ride home did not exceed the scope of defendant’s consent when the officer who conducted the search requested that defendant step out of shoes, at which time defendant volunteered that drugs were in the shoes; accordingly, the trial court properly denied defendant’s motion to suppress, and defendant’s conviction for possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967(C) withstood challenge. State v. Brown, 743 So. 2d 807, 1999 La. App. LEXIS 2451 (Sept. 22, 1999).

There was sufficient evidence to sustain defendant’s conviction for possession of cocaine, a violation of La. Rev. Stat. Ann. § 40:967(C), where defendant’s possession of cocaine, requisite for a conviction for possession, was reasonably inferred from the circumstances; a crack cocaine pipe containing cocaine residue was found in defendant’s shirt pocket. State v. Shields, 743 So. 2d 282, 1999 La. App. LEXIS 2498 (Sept. 15, 1999).

There was sufficient evidence to support defendant’s conviction for possession of cocaine, a violation of La. Rev. Stat. Ann. § 40:967(C), where cocaine residue in a glass pipe was found in defendant’s pocket; guilty knowledge could have been inferred that she was knowingly in possession of an illegal drug. State v. Porter, 740 So. 2d 160, 1999 La. App. LEXIS 1541 (May 12, 1999).

Defendant’s sentence was vacated, and the case remanded to the trial court for re-sentencing, where his parole eligibility should not have been restricted; the statutory penalty provision of La. Rev. Stat. Ann. § 40:967 prior to amendment did not provide for a restriction of parole benefits. State v. Jones, 741 So. 2d 706, 1999 La. App. LEXIS 1252 (Apr. 28, 1999), writ denied by La. 1999-1576, 754 So. 2d 927, 2000 La. LEXIS 424 (La. Feb. 11, 2000).

Evidence was sufficient, under La. Rev. Stat. Ann. § 40:967, to convict defendant of possession of cocaine with intent to distribute where police knocked on the door of defendant’s trailer and heard running footsteps from the front of the trailer to the back, defendant was observed leaving the back bathroom when the police entered, and upon disassembling of the pipes, police found baggies containing 10 to 12 rocks of crack cocaine. State v. Jones, 741 So. 2d 706, 1999 La. App. LEXIS 1252 (Apr. 28, 1999), writ denied by La. 1999-1576, 754 So. 2d 927, 2000 La. LEXIS 424 (La. Feb. 11, 2000).

Defendant’s conviction for conspiracy to possess cocaine with intent to distribute was reversed; the evidence did not show that defendant and another individual conducted their drug dealing activities separately or acted in concert based upon an agreement, as required by La. Rev. Stat. Ann. § 40:967. State v. Jones, 741 So. 2d 706, 1999 La. App. LEXIS 1252 (Apr. 28, 1999), writ denied by La. 1999-1576, 754 So. 2d 927, 2000 La. LEXIS 424 (La. Feb. 11, 2000).

Defendant’s conviction for possession of cocaine was reversed as supported by insufficient evidence, where the circumstantial evidence of a pipe found near the defendant was not supported by direct evidence, in that there was no detectable evidence of cocaine in the pipe and its residue could be discovered only through scientific testing; the defendant displayed no furtive behavior upon seeing a police officer, there was no evidence of recent drug use by the defendant, and the State did not provide evidence establishing that the defendant had in any way attempted to obtain cocaine. State v. Postell, 735 So. 2d 782, 1999 La. App. LEXIS 1530 (Apr. 22, 1999).

Without supporting evidence, guilty knowledge, as required to convict a person of possession of cocaine, cannot be gleaned from mere possession of the paraphernalia. State v. Postell, 735 So. 2d 782, 1999 La. App. LEXIS 1530 (Apr. 22, 1999).

Following his conviction of possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967, defendant’s argument on appeal that the trial court erred in denying his motion to possess the crack cocaine found by officers during a pat down search of his person was without legal merit; defendant’s nervous behavior when approached by police officers coupled with his presence in a high crime area known for drug trafficking justified the officers’ stop and pat down search of defendant. State v. Jackson, 736 So. 2d 967, 1999 La. App. LEXIS 811 (Mar. 31, 1999).

A police officer had reasonable suspicion to detain an individual under La. Code Crim. Proc. Ann. art. 215.1(A) who was ultimately convicted of possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967(C) as a result thereof because the individual was stopped in his vehicle at a green light, obstructing traffic on a road, and failing to comply with a traffic control device in violation of La. Rev. Stat. Ann. §§ 14:97, 32:56(B), and 32:231. State v. Anderson, 732 So. 2d 605, 1999 La. App. LEXIS 783 (Mar. 30, 1999).

In trial for possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967(C) defendant’s motion to suppress evidence was properly denied; the warrantless search of defendant’s motel room was in response to a corroborated tip that drug activity was occurring there, the cocaine was in plain sight on the floor when the police officers entered the room, and defendant’s control of the room was shown by his presence and the fact that he opened the door when the police knocked. State v. Gentras, 733 So. 2d 113, 1999 La. App. LEXIS 838 (Mar. 30, 1999), writ denied by La. 99-1302, 748 So. 2d 464, 1999 La. LEXIS 2681 (La. Oct. 15, 1999), writ of certiorari denied, review denied by La. 2003-2734, 885 So. 2d 1126, 2004 La. LEXIS 3316 (La. Nov. 8, 2004), writ denied by La. 2006-0066, 929 So. 2d 1279, 2006 La. LEXIS 1938 (La. June 16, 2006).

Although a defendant did not attempt to flee from police officers, who testified that they saw the defendant drop a crack pipe as they arrested the defendant for trespassing, the visible cocaine residue in the pipe, combined with the defendant’s possession of the pipe, constituted sufficient evidence to support the defendant’s conviction for possession of cocaine. State v. Williams, 732 So. 2d 105, 1999 La. App. LEXIS 768 (Mar. 24, 1999), writ denied by La. 99-1184, 748 So. 2d 433, 1999 La. LEXIS 2422 (La. Oct. 1, 1999).

Where defendant was convicted of possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967, defendant’s motion to suppress was properly denied because a subsequent warrantless search of defendant was proper because when the officers first approached defendant standing on a sidewalk, there was no seizure within the meaning of La. Const. art I, § 5 where the officers had probable cause to arrest defendant once they had run defendant’s name through a computer check and ascertained that there was an outstanding warrant for defendant. State v. Thomas, 734 So. 2d 39, 1999 La. App. LEXIS 555 (Mar. 10, 1999).

Sufficient evidence supported that defendant had intended to distribute heroin and that he had attempted to possess heroin with this intent where defendant was found in possession of 25 units of heroin packaged in one bundle on his person, and inside of defendant’s apartment, he possessed another bundle containing 25 units of heroin, a separate container with another fourteen units of heroin, and a plastic bag with more heroin. State v. Jones, 731 So. 2d 389, 1999 La. App. LEXIS 739 (Feb. 24, 1999), writ denied by La. 99-1702, 751 So. 2d 234, 1999 La. LEXIS 3091 (La. Nov. 5, 1999).

Where one defendant never had possession of codeine and alprazolam and it was only shown that another defendant had possessed those pills, the first defendant’s conviction, pursuant to La. Rev. Stat. Ann. § 40:967(A)(1) and La. Rev. Stat. Ann. § 40:969(A)(1), was reversed. State v. Brady, 727 So. 2d 1264, 1999 La. App. LEXIS 287 (Feb. 3, 1999), altered by La. App. 97-1095, 727 So. 2d 1264, 1999 La. App. LEXIS 733 (La.App. 4 Cir. Mar. 16, 1999).

Evidence was sufficient to convict defendant of attempted possession of cocaine in violation of La. Rev. Stat. Ann. § 14:27 on a charge of possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967(C), and the circumstantial evidence excluded every reasonable hypothesis of innocence as required by La. Rev. Stat. Ann. § 15:438, particularly, defendant’s suspicious behavior beside a car, his apparent attempt to leave the vicinity of the car, the sound of something dropping beside the car while defendant was sitting half in the car on that side, and the discovery of a quantity of cocaine in a small box under the car. State v. Montgomery, 734 So. 2d 650, 1999 La. App. LEXIS 160 (Jan. 27, 1999).


Evidence was sufficient to convict defendant of possession of cocaine with intent to distribute under La. Rev. Stat. Ann. § 40:967(A)(1), where police officers saw defendant engaging in drug transactions; where defendant was found nude in the bathroom standing next to a cabinet where drugs were found; where defendant was the only adult in the house who had access to the bathroom at that time, and where every reasonable hypothesis of innocence was excluded. State v. Barthelemy, 726 So. 2d 1085, 1999 La. App. LEXIS 59 (Jan. 20, 1999), writ denied by La. 99-0490, 747 So. 2d 533, 1999 La. LEXIS 2308 (La. Sept. 3, 1999).

Defendant’s sentence of four years of hard labor was not excessive under La. Const. art. I, § 20, where defendant was convicted of possession of cocaine under La. Rev. Stat. Ann. § 40:967(C), where defendant had a prior criminal history and, at 50 years of age, was not a youthful offender. State v. Willis, 728 So. 2d 493, 1999 La. App. LEXIS 40 (Jan. 20, 1999).

An individual’s conviction for possession of cocaine with intent to distribute in violation of La. Rev. Stat. Ann. § 40.967(A)(1) was upheld after it was determined that the individual’s motion to suppress the evidence resulting from a warrantless arrest had been properly overruled because, based on evidence which showed that the individual ran from a car when approached by a police officer, probable cause existed for an arrest of the individual for attempting to evade a police officer and the search incident to that arrest. State v. Ingram, 726 So. 2d 1000, 1998 La. App. LEXIS 3728 (Dec. 29, 1998).

Defendant’s conviction for possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967(C) was proper because the search of the vehicle was incident to a lawful arrest and the cocaine was therefore legally seized without a warrant during a valid search under USCS Const. Amend. 4 and La. Const. art. I, § 5. State v. Freeman, 727 So. 2d 630, 1998 La. App. LEXIS 3729 (Dec. 29, 1998).

Possession of cocaine, a violation of La. Rev. Stat. Ann. § 40:967, conviction was reversed where, although contraband was arguably in plain view after a stop was initiated, officers had no reasonable suspicion to detain defendant, conduct any pat down search, or question him. State v. Parker, 723 So. 2d 1066, 1998 La. App. LEXIS 3796 (Dec. 9, 1998).

Residue of crack cocaine found in a pipe was sufficient to sustain defendant’s conviction of illegal possession, a violation of La. Rev. Stat. Ann. § 40:967(C), because defendant did not contest her possession of the pipe and because an expert testified that the testing proved that the substance was cocaine; under La. Rev. Stat. Ann. § 15:438 a rational trier of fact could have found proof beyond a reasonable doubt of each of the elements of the crime charged sufficient to exclude every reasonable hypothesis of innocence. State v. Nowak, 727 So. 2d 526, 1998 La. App. LEXIS 3794 (Dec. 9, 1998).

Defendant’s statement that the drugs were his and that he sold them to make a living, and the agent’s expert testimony that defendant’s actions were more consistent with distribution than use were sufficient evidence to find defendant knowingly and intentionally possessed the drugs with specific intent to sell them under La. Rev. Stat. Ann. § 40:967. State v. Franklin, 719 So. 2d 578, 1998 La. App. LEXIS 2583 (Sept. 23, 1998), writ denied by La. 98-2982, 739 So. 2d 781, 1999 La. LEXIS 754 (La. Mar. 19, 1999).

Evidence that a defendant, while seated in the passenger side of a parked truck, appeared to be lighting a marijuana cigarette, then placed the cigarette in a wooden box located near the dashboard in the center of the truck upon noticing the approach of police officers, along with witness testimony that the defendant carried darts in a wooden box, was sufficient for a jury to reasonably infer that the defendant owned and controlled the wooden box and was aware of the existence of cocaine inside the box for the purpose of his conviction under La. Rev. Stat. Ann. § 40:967(C). State v. Stoltz, 717 So. 2d 1243, 1998 La. App. LEXIS 2467 (Aug. 25, 1998).

Individual was acquitted of possession of controlled substances because the presence of controlled substances in vehicle driven by the individual was not sufficient proof that the individual had actual or constructive possession of the substances as required under La. Rev. Stat. Ann. §§ 40:966 and 40:967. State v. Joseph, 716 So. 2d 927, 1998 La. App. LEXIS 1700 (July 1, 1998).

Defendants were properly convicted of possession of cocaine, a violation of La. Rev. Stat. Ann. § 40:967(C), where the trial court properly denied their motions to suppress evidence of pipes containing cocaine; evidence showed that, after being asked to exit their car, defendants voluntarily cooperated with police requests that they empty their pockets. State v. Poland, 715 So. 2d 688, 1998 La. App. LEXIS 1649 (June 24, 1998).

The district court revoked the probation that defendant, who pleaded guilty, received for her conviction for violating La. Rev. Stat. Ann. §§ 40:967(A)(1) and 14:26(A) by conspiring to possess methamphetamine with the intent to distribute. State v. Lavergne, 716 So. 2d 92, 1998 La. App. LEXIS 1519 (June 3, 1998).

Evidence supported defendant’s conviction for possession of cocaine with intent to distribute in violation of La. Rev. Stat. Ann. § 40:967(A)(1) because the cocaine “rocks” were large in size and would not generally have been possessed by a user, no drug paraphernalia was found in defendant’s possession, and the drugs had significant street value. State v. Smith, 713 So. 2d 650, 1998 La. App. LEXIS 1176 (May 13, 1998).

Possession of cocaine is a violation of La. Rev. Stat. Ann. § 40:967(C). State v. Gibson, 708 So. 2d 1276, 1998 La. App. LEXIS 581 (Mar. 25, 1998).

Under La. Rev. Stat. Ann. § 40:967, guilty knowledge is an essential element of the crime of possession of a controlled dangerous substance; although a conviction for possession of a controlled dangerous substance can stand on the possession of the slightest amount of the drug, the amount of the substance will have some bearing on the defendant’s guilty knowledge. State v. Lewis, 728 So. 2d 1, 1998 La. App. LEXIS 365 (Mar. 6, 1998), writ denied by La. 98-0977, 724 So. 2d 752, 1998 La. LEXIS 2789 (La. Sept. 18, 1998).

A remand was needed as to defendant’s valid conviction for possession of cocaine, in violation of La. Rev. Stat. Ann. § 40:967(A), due to a failure to provide the required notice that he had three years from his date of conviction to apply for post-conviction relief; the court further concluded that a remand was needed to correct the failure to meet La. Code Crim. Proc. Ann. art. 930.8(C)’s requirement that defendant receive notice that he had to file his application for post-conviction relief within three years after his conviction. State v. Gaines, 707 So. 2d 1354, 1998 La. App. LEXIS 229 (Feb. 25, 1998), writ denied by La. 98-1039, 724 So. 2d 749, 1998 La. LEXIS 2802 (La. Sept. 18, 1998).

Defendant’s presence as a visitor in a house where cocaine was found hidden was not sufficient to show constructive possession and overcome the inference that the occupants of the home had dominion and control and, thus, possession of the drug; the court reversed the trial court’s judgment convicting defendant of possession cocaine with intent to distribute, under La. Rev. Stat. Ann. § 40:967(A), and vacated his sentence. State v. Douglas, 707 So. 2d 512, 1998 La. App. LEXIS 255 (Feb. 25, 1998).

Defendant’s enhanced sentence without benefit of parole for possession of cocaine with intent to distribute, in violation of La. Rev. Stat. Ann. § 40:967 was reversed because § 40:967 did not provide for the imposition of sentence without benefit of parole for a second habitual offense, and La. Rev. Stat. Ann. § 15:529.1(G) only provided for the imposition of sentence without benefit of probation and suspension of sentence, not parole. State v. Williams, 708 So. 2d 1123, 1998 La. App. LEXIS 283 (Feb. 11, 1998), writ denied by La. 98-0695, 724 So. 2d 205, 1998 La. LEXIS 2259 (La. July 2, 1998).

Following defendant’s conviction for possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967, where defendant failed to file a motion for reconsideration with respect to his sentence, he effectively waived his right to raise the issue of the alleged excessiveness of his sentence on appeal. State v. Anderson, 702 So. 2d 40, 1997 La. App. LEXIS 2475 (Oct. 29, 1997).

Defendant could not be found to be in constructive possession of cocaine under La. Rev. Stat. Ann. § 40:967 where she was not found at her apartment when it was searched, other individuals were present at the apartment, and the cocaine was found in a remote location. State v. Martin, 694 So. 2d 1209, 1997 La. App. LEXIS 1396 (May 9, 1997).

Where defendant alleged that he was arrested for possession of cocaine, a violation of La. Rev. Stat. Ann. § 40:967(C), then arrested for distribution of cocaine, a violation of La. Rev. Stat. Ann. § 40:967(A)(1), and that both charges arose out of the same circumstances and evidence, defendant made out a prima facie claim of double jeopardy. State v. Green, 687 So. 2d 109, 1996 La. App. LEXIS 2997 (Dec. 10, 1996).

Where defendant was convicted of possession of cocaine and sentenced as a habitual offender, sufficient evidence supported the conviction and the identification as a habitual offender despite defendant’s involuntary admission of prior convictions. State v. Veazie, 684 So. 2d 34, 1996 La. App. LEXIS 2622 (Nov. 6, 1996).

Defendant’s conviction for possession of cocaine with the intent to distribute more than 200 and less than 400 grams in violation of La. Rev. Stat. Ann. § 40:967(A) was supported by sufficient evidence, including the testimony of an expert in the field of narcotics investigation that defendant possessed a large amount of cash and over 200 grams of cocaine, an amount that was inconsistent with personal use and had a high street value. State v. Lassere, 683 So. 2d 812, 1996 La. App. LEXIS 2259 (Oct. 1, 1996), writ of certiorari denied by La. 96-2655, 692 So. 2d 445, 1997 La. LEXIS 1132 (La. Apr. 18, 1997).

Refusal to exit a vehicle when ordered to do so by police was not active participation in an attempt at drug disposal, even with proximity to a drug or association with a possessor, and did not establish a prima facie case of constructive drug possession. State v. Clay, 670 So. 2d 704, 1996 La. App. LEXIS 700 (Mar. 6, 1996).

State failed to prove, beyond a reasonable doubt, that defendant, sitting in a car in which cocaine was found, was in constructive possession of the cocaine in the absence of any evidence that defendant had exercised any dominion and control over the drugs, or that he had willfully and knowingly shared with others the right to control it. State v. Clay, 670 So. 2d 704, 1996 La. App. LEXIS 700 (Mar. 6, 1996).

Evidence was sufficient to convict defendant of possession of cocaine under La. Rev. Stat. Ann. § 40:967(C), where a police officer saw defendant and two others standing near defendant’s car in a parking lot, where other cars were circling the parking lot and stopping in front of defendant’s car, where defendant and the others would approach the stopped car, return to defendant’s car and retrieve something under the driver’s seat, and go back to the stopped car that then left, and where the officer found a vial of cocaine under the driver’s seat when he searched the car with the consent of the car’s owner. State v. Brooks, 664 So. 2d 760, 1995 La. App. LEXIS 3418 (Dec. 6, 1995).

Defendant could not be convicted of possession of more than 200 grams of cocaine under La. Rev. Stat. Ann. § 40:967, where police officers discovered a package that was addressed to defendant’s home and that contained a large bag of cocaine, where the officers removed all but 2 grams of cocaine from the package before delivering it to defendant, where the officers arrested defendant shortly after he took possession of the package, and where there was no evidence that defendant had actual or constructive possession of all the cocaine that was originally in the package. State v. Addison, 665 So. 2d 1224, 1995 La. App. LEXIS 3217 (Nov. 30, 1995).

Defendant’s sentence was not excessive because the sentence was within the sentencing guidelines; the mere fact that the trial court failed to admonish the defendant of his right to remain silent during the habitual offender phase did not require reversal of the defendant’s sentence because the defendant remained silent, the state proved its case and the defendant was not prejudiced. State v. Allen, 638 So. 2d 394, 1994 La. App. LEXIS 1770 (May 31, 1994).

Where two police officers testified that they saw defendant drop four rocks of crack cocaine from his hand while they checked him for weapons and the defendant testified that an unidentified person dropped the cocaine on the ground, the determination of the witnesses’ credibility was a question for the jury; the state proved the elements of the crime of possession of cocaine beyond a reasonable doubt based upon the officers’ testimony. State v. Wilson, 635 So. 2d 494, 1994 La. App. LEXIS 973 (Apr. 6, 1994), writ of certiorari denied by La. 94-1208, 642 So. 2d 192, 1994 La. LEXIS 2072 (La. Sept. 16, 1994).

Defendant’s conviction for possession of cocaine was sufficiently supported by the defendant’s statements that he owned a matchbox containing cocaine and that he could not believe that he was arrested for such a small quantity of cocaine. State v. Williams, 632 So. 2d 893, 1994 La. App. LEXIS 348 (Feb. 23, 1994).

Police could conduct a search of a house based upon a previously obtained and valid search warrant, and defendant was properly convicted of possession of cocaine under of La. Rev. Stat. Ann. § 40:967(F)(a) where police officers conducting surveillance of a house stopped women exiting the house and found that they possessed drugs. State v. Hills, 626 So. 2d 452, 1993 La. App. LEXIS 3280 (Oct. 28, 1993).

Defendant’s sentence, imposed under La. Rev. Stat. Ann. § 40:967(C)(2), of three years at hard labor for possession of cocaine was not unconstitutionally excessive under La. Const. art. I, § 20 in light of defendant’s history of assaultive behavior and the facts that he was arrested many times after the arrest for the instant crime, that he had no visible means of support, and that he showed no remorse. State v. Eason, 624 So. 2d 934, 1993 La. App. LEXIS 2858 (Sept. 22, 1993).

Defendant’s conviction relating to possession of cocaine was improper, where evidence seized prior to a formal stop should have been suppressed as the stop was imminent. State v. Britton, 621 So. 2d 890, 1993 La. App. LEXIS 2624 (July 15, 1993), reversed by La. 93-1990, 633 So. 2d 1208, 1994 La. LEXIS 279 (La. Jan. 27, 1994).

Defendant exercised sufficient dominion and control over seized crack cocaine to establish constructive possession where the drugs were found in his house, which was located in an area known for drug trafficking, and where defendant was found in close proximity to stacks of money and drug-related items. Intent to distribute was established by the facts that the crack cocaine was uniformly packaged for street distribution and the amount of the drug found in the house far exceeded personal use. State v. Appacrombie, 616 So. 2d 285, 1993 La. App. LEXIS 1225 (Mar. 31, 1993), writ of certiorari denied by 623 So. 2d 1302, 1993 La. LEXIS 2383 (La. 1993).

Defendant exercised sufficient dominion and control over narcotics to constitute constructive possession where the police officers received a tip regarding drug activity in the area, watched defendant receive a foil packet from a targeted suspect, saw defendant flee into a store and lean over a counter, inspected the area, and found packets of cocaine in plain view. State v. Lyles, 617 So. 2d 21, 1993 La. App. LEXIS 1343 (Mar. 30, 1993).

Where a defendant was observed tossing a rock of cocaine out of a vehicle and the rock that was recovered was field tested and lab tested and proven to be cocaine in both tests, the State proved that a defendant was knowingly in possession of the drug. State v. Harris, 612 So. 2d 280, 1992 La. App. LEXIS 4196 (Dec. 29, 1992), writ of certiorari denied by 618 So. 2d 402, 1993 La. LEXIS 1515 (La. 1993).

Where the penalty for both distribution of cocaine and possession of cocaine with intent to distribute was imprisonment at hard labor for not less than five years and not more than 30 years and a fine of not more than 15,000 dollars under La. Rev. Stat. Ann. § 40:967(B)(1), a defendant convicted of those crimes who received sentences of 15 years each on each charge did not receive an excessive sentence. State v. Collins, 612 So. 2d 780, 1992 La. App. LEXIS 4225 (Dec. 23, 1992), writ of certiorari denied by 614 So. 2d 1255, 1993 La. LEXIS 1217 (La. 1993).

Trial court needed to conduct an additional Boykin colloquy to determine if a factual basis supported a non-English speaking defendant’s plea of guilty to attempted possession of cocaine, where defendant was originally charged with possession of cocaine under La. Rev. Stat. Ann. § 40:967(C), defendant was a passenger in the car where the cocaine was found, and the record contained no showing of defendant’s guilty knowledge, or of any dominion and control exercised by defendant, over the cocaine found in the trunk of the car. State v. Orozco, 609 So. 2d 1043, 1992 La. App. LEXIS 3736 (Dec. 2, 1992).

La. Rev. Stat. Ann. §§ 40:966(A) and 40:967(A), respectively, prohibit the knowing or intentional possession with intent to distribute marijuana or cocaine; possession of illegal drugs can be in the form of actual possession wherein the contraband is found on the defendant’s person or constructive possession if the circumstances show that the contraband is subject to his dominion and control. State v. Williams, 608 So. 2d 266, 1992 La. App. LEXIS 3350 (Nov. 4, 1992).

Defendant had dominion and control over crack cocaine found in the center console of the vehicle in which he was riding, sufficient to establish his constructive possession of it: because the drugs were in the open and their presence in the car was evident to defendant; the drugs were less than an arm’s length from defendant; the location of the drugs provided defendant with easy and immediate access to them; and there was evidence of drug abuse by defendant at the time he was arrested. State v. James, 604 So. 2d 180, 1992 La. App. LEXIS 2427 (Aug. 11, 1992).

Defendant’s conviction of possession of cocaine was affirmed because there was substantial evidence to support the conviction; police officers observed defendant in an apparent drug transaction, defendant attempted to escape once seen by the officers, and an object defendant threw into a car when he tried to escape was found to contain cocaine. State v. Mitchell, 598 So. 2d 1271, 1992 La. App. LEXIS 1290 (Apr. 30, 1992).

Defendant was improperly convicted of possession with intent to distribute cocaine where an element of intent was not proven beyond a reasonable doubt, but the evidence did support a conviction upon remand for the lesser included offense of possession of cocaine. State v. Decuir, 599 So. 2d 358, 1992 La. App. LEXIS 1106 (Apr. 16, 1992), writ of certiorari denied by 605 So. 2d 1095, 1992 La. LEXIS 2595 (La. 1992).

Defendant who pled guilty to possession of cocaine with intent to distribute was properly sentenced to eight years at hard labor with five years of supervised probation. State v. Winfield, 597 So. 2d 1222, 1992 La. App. LEXIS 1103 (Apr. 16, 1992).

When defendant was found in a car with his hand on a bag containing cocaine, the evidence was sufficient to support a conviction for possession of a controlled substance in violation of La. Rev. Stat. Ann. § 40:967(C), despite defendant’s claim that the cocaine was planted while the car was impounded prior to arrest by a police officer who dated the same woman as the driver of the car. State v. Washington, 597 So. 2d 1084, 1992 La. App. LEXIS 993 (Apr. 8, 1992).

La. Rev. Stat. Ann. § 40:967(F), under which defendant was convicted of possession of cocaine, was constitutional as it was not vague, the State had a strong interest interest in suppressing illegal drug activity, and the statutory penalties were neither cruel, unusual nor excessive. State v. Wilson, 588 So. 2d 733, 1991 La. App. LEXIS 2782 (Oct. 16, 1991).

Where defendant’s conviction for possession of cocaine with the intent to distribute in violation of La. Rev. Stat. Ann. § 40:967(A) was supported by sufficient evidence, the conviction was upheld accordingly. State v. Alsandor, 587 So. 2d 197, 1991 La. App. LEXIS 2523 (Oct. 2, 1991).

Constructive possession is sufficient to establish possession of a controlled substance within the meaning of La. Rev. Stat. Ann. § 40:967(F). State v. Riley, 587 So. 2d 130, 1991 La. App. LEXIS 2454 (Sept. 25, 1991).

Defendant’s conviction for possession of cocaine and marijuana with intent to distribute was proper where the evidence sufficiently established that defendant exercised dominion and control over the drugs as required under La. Rev. Stat. Ann. § 40:967. State v. Harris, 585 So. 2d 649, 1991 La. App. LEXIS 2324 (Aug. 29, 1991).

Defendant’s conviction of attempted possession of cocaine was not against the weight of the evidence; defendant’s constructive possession of cocaine was established by the presence, at a residence at which cocaine and drug paraphernalia were found, of mail addressed to him at the residence and a driver’s license bearing his name and the address of the residence. State v. Collins, 584 So. 2d 356, 1991 La. App. LEXIS 2098 (July 30, 1991).

Defendant’s three-year sentence for possession of cocaine, a violation of La. Rev. Stat. Ann. § 40:967(C), was not excessive where it was in the mid-range of possible sentences and in light of defendant’s lack of remorse, prior criminal record, and favorable plea bargain. State v. Anderson, 574 So. 2d 468, 1991 La. App. LEXIS 130 (Jan. 23, 1991).

There was sufficient evidence to convict a defendant of possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967 where police officers testified that the defendant was holding the drugs and then discarded them when the police officers’ presence became evident. State v. Schroeder, 572 So. 2d 708, 1990 La. App. LEXIS 3038 (Dec. 20, 1990).

Sentence of five years and a $50,000 fine or one extra year in jail in default of payment imposed following a conviction for possession of at least 28 grams but less than 200 grams of cocaine was not excessive because La. Code Crim. Proc. Ann. art. 884 mandated the extra imprisonment in default of payment of the fine and La. Rev. Stat. Ann. § 40:967(F)(1)(a) mandated a fine of not less than $50,000. State v. Coleman, 572 So. 2d 750, 1990 La. App. LEXIS 2984 (Dec. 20, 1990), remanded by 576 So. 2d 518, 1991 La. LEXIS 732 (La. 1991).

Pursuant to La. Code Crim. Proc. Ann. art. 821, there was sufficient credible evidence upon which the jury could have found that defendants were guilty of possession of cocaine, in violation of La. Rev. Stat. Ann. § 40:967, because cocaine was found on the floor of their car; defendants had constructive possession of the contraband was under their dominion and control. State v. Ankrum, 573 So. 2d 244, 1990 La. App. LEXIS 2998 (Dec. 18, 1990).

State offered sufficient evidence to prove that defendant possessed 400 or more grams of pure cocaine, as required by La. Rev. Stat. Ann. § 40:967(F), where it presented unrefuted testimony by its forensic chemist that the cocaine was pure; defendant elicited no testimony form the forensic chemist that the cocaine was mixed with other legal substances, never asked the State’s investigator whether cocaine was ever sold “uncut,” and never attempted to scientifically test the package himself. State v. Rodriguez, 569 So. 2d 5, 1990 La. App. LEXIS 2254 (Oct. 10, 1990).

Sentence of two years at hard labor for possession of cocaine was not excessive under La. Rev. Stat. Ann. § 40:967(C)(2) where defendant negotiated with and sold an undercover agent an ounce of cocaine, and there was another charge of the same kind pending at the time of sentencing. State v. Benjamin, 567 So. 2d 169, 1990 La. App. LEXIS 2030 (Aug. 31, 1990).

Evidence was sufficient to convict defendant of attempted possession of a controlled dangerous substance where defendant was the sole inhabitant of the car where the drugs were found and the drugs were found in a closed bag on the seat next to him; defendant’s argument that his son had left a large and valuable package of narcotics unattended in the car without defendant’s knowledge was implausible. State v. Jamison, 565 So. 2d 1080, 1990 La. App. LEXIS 1912 (July 31, 1990).

Where defendant, a passenger in a car being driven by a co-defendant, saw the co-defendant engage in a cocaine transaction with a third party and knew the co-defendant was in possession of cocaine, the trial court erred in denying defendant’s motion for post verdict judgment of acquittal after a jury convicted him of attempted possession of cocaine; State presented no evidence of any act by defendant tending directly toward the accomplishment of the possession of cocaine or of defendant’s specific intent to possess cocaine either actively or constructively. State v. Chambers, 563 So. 2d 579, 1990 La. App. LEXIS 1576 (June 14, 1990).

Evidence was sufficient in two consolidated cases to convict defendant of possession of cocaine under La. Rev. Stat. Ann. § 40:967, where police officers found defendant, three men, and cocaine in defendant’s apartment, where defendant stated that she paid the rent on the apartment, where police officers received information that cocaine was being sold in a motel room, where the officers rented the next room and overheard defendant discussing cocaine with others, and where the officers found defendant, other people, and bags of cocaine in the motel room. State v. Marquez, 555 So. 2d 636, 1989 La. App. LEXIS 2668 (Dec. 28, 1989).

Where cocaine was sold to a confidential informant by someone in the apartment in exchange for marked bills, and defendant may have been in the apartment at the time of the sale, but when defendant was subsequently apprehended, no drugs or marked bills were on his person, although one marked bill and drugs were found on the person of defendant’s companions, the evidence was insufficient to prove defendant’s constructive possession of cocaine. State v. Williams, 546 So. 2d 963, 1989 La. App. LEXIS 1415 (July 5, 1989).

Based on co-defendant’s cooperation, the officers witnessed defendant go to the house where cocaine was to be delivered, attempt to use his key, and then noticing undercover police in the area; defendant left the house and acted irrationally in that he walked away from his car towards a lake, and based upon this information, the officers clearly had probable cause to believe defendant was in possession of cocaine, and had probable cause to arrest. State v. Rosell, 544 So. 2d 1296, 1989 La. App. LEXIS 1059 (May 25, 1989), writ of certiorari denied by 551 So. 2d 1317, 1989 La. LEXIS 2635 (La. 1989).

Where defendant was convicted of distribution of a controlled dangerous substance and possession of a controlled dangerous substance, in violation of La. Rev. Stat. Ann. § 40:967, a sentence of more than 30 years of hard labor was more appropriate, thus the court remanded for resentencing. State v. Restrepo, 544 So. 2d 512, 1989 La. App. LEXIS 968 (May 10, 1989).

Defendant’s motion to quash the cocaine found at his home upon execution of a search warrant was properly denied because La. Rev. Stat. Ann. § 40:967, prohibiting the possession of cocaine in an amount over 200 grams, contemplated the weight of the entire mixture, not just that of the pure cocaine; hence, defendant’s conviction for violation of § 40:967 was affirmed on appeal. State v. Newton, 538 So. 2d 752, 1989 La. App. LEXIS 264 (Feb. 15, 1989).

Where defendant was charged with possession of cocaine with intent to deliver in violation of La. Rev. Stat. Ann. § 40:967(A)(1), the search warrant complied with the requirements of La. Code Crim. Proc. Ann. art. 162; statements in the affidavit in support of the warrant did not constitute a fraud upon the courts, and the magistrate signing the warrant had a substantial basis for concluding that probable cause existed. State v. Mayes, 532 So. 2d 331, 1988 La. App. LEXIS 1998 (Oct. 5, 1988), writ of certiorari denied by 560 So. 2d 27, 1990 La. LEXIS 1074 (La. 1990).

The evidence was insufficient to convict defendant of possession of a controlled substance under La. Rev. Stat. Ann. § 40:967(C) because there was no proof that defendant had constructive possession of a pouch containing drugs, which was found near him, and not every reasonable hypothesis of innocence was excluded as the evidence showed that another individual with defendant was not questioned and that the car, in which defendant had been a passenger, was not searched. State v. Love, 527 So. 2d 62, 1988 La. App. LEXIS 448 (Apr. 6, 1988).

Defendant’s sentence for attempted possession of a dangerous controlled substance, in violation of La. Rev. Stat. Ann. § 40:967(A)(1), was vacated because it exceeded the statutory maximum. State v. Ware, 520 So. 2d 1303, 1988 La. App. LEXIS 306 (Feb. 8, 1988).

Oral amendment of the information charging defendant with distribution of cocaine and changing it to distribution of a controlled dangerous substance, a violation of La. Rev. Stat. Ann. § 40:967(A), was not valid because it failed to list the controlled dangerous substance of which defendant was charged with distributing; hence, on appeal the court vacated and set aside defendant’s conviction and sentence and remanded the case to the trial court for further proceedings. State v. James, 517 So. 2d 291, 1987 La. App. LEXIS 10714 (Nov. 10, 1987).

To support a conviction for possession of a controlled dangerous substance in violation of La. Rev. Stat. Ann. § 40:967, the state must prove that the defendant was (1) in possession of the illegal drug and (2) that he knowingly possessed the drug. The state need not prove that a defendant was in actual physical possession of the drugs found; constructive possession is sufficient to support a conviction. State v. Kingsmill, 514 So. 2d 599, 1987 La. App. LEXIS 10260 (Oct. 7, 1987).

Where the State failed to prove that defendant female had dominion and control over the residence to satisfy the requirements of constructive possession under La. Rev. Stat. Ann. § 40:967, defendant female’s conviction was reversed. State v. Walker, 514 So. 2d 602, 1987 La. App. LEXIS 10289 (Oct. 7, 1987).

Defendant’s sentence of five years at hard labor upon his plea of guilty to possession with intent to distribute cocaine in violation of La. Rev. Stat. Ann. § 40:967(A)(1) was not excessivewhere the maximum sentence was 30 years at hard labor, and where the trial court used the presentence report as the basis of its decision not to suspend the sentence or place defendant on probation. State v. Hammond, 506 So. 2d 1380, 1987 La. App. LEXIS 9522 (May 13, 1987).

Defendant’s conviction for possession of a controlled dangerous substance, pentazocine, with intent to distribute, was affirmed because defendant exercised dominion and control over the illegal substance by instructing another individual to take money, retrieve the drugs off the top of a refrigerator, and give them to an undercover police officer; therefore, defendant had constructive possession of the drugs. State v. Turner, 499 So. 2d 1282, 1986 La. App. LEXIS 8593 (Dec. 9, 1986).

Defendant’s conviction under La. Rev. Stat. Ann. § 40:967(A) for possession of cocaine was upheld where he was observed by the officer weighing and packaging a substantial amount of cocaine. State v. Viator, 495 So. 2d 1341, 1986 La. App. LEXIS 7969 (Oct. 21, 1986).

Defendant’s sentence with respect to his conviction for possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967(C) was proper where the sentence was reasonable under the circumstances and was within the applicable guidelines. State v. Abbott, 489 So. 2d 1067, 1986 La. App. LEXIS 7114 (May 28, 1986).

Where defendant was convicted of one count each of attempted possession of cocaine, attempted possession of methylphenidate, and attempted possession of codeine stemming from a search of a residence, the trial court erred in enhancing each of the sentences based on defendant’s status as a second offender; where defendant was convicted of more than a single count at the same time, it was error for the trial court to enhance more than one sentence pursuant to a multiple bill. State v. Hayes, 488 So. 2d 1287, 1986 La. App. LEXIS 6869 (May 12, 1986).

Defendant’s conviction for possession of more than 400 grams of a Schedule II(A)(4) controlled dangerous substance, cocaine, in violation of La. Rev. Stat. Ann. § 40:967(F)(3) was affirmed where the court rejected defendant’s contention that the state failed to prove that he had actual physical possession or control and dominion over the cocaine; under La. Rev. Stat. Ann. § 14:24, the state was not required to prove actual possession or actual dominion and control when the State proved that defendant was a principal in the crime. State v. Green, 476 So. 2d 859, 1985 La. App. LEXIS 9809 (Sept. 25, 1985), writ of certiorari denied by 481 So. 2d 627, 1986 La. LEXIS 5668 (La. 1986).

Where several police officers testified at defendant’s trial, recounting their observance of defendant buying drugs and that they found drugs on the floorboard near defendant in the car in which he was a passenger, and where no defense witnesses testified, there was sufficient evidence for a rational trier of fact to find defendant guilty of possession of hydromorphine and possession of phenmatazine, both in violation of La. Rev. Stat. Ann. § 40:967; hence, on appeal the court affirmed defendant’s conviction and sentence. State v. Johnson, 471 So. 2d 307, 1985 La. App. LEXIS 8926 (June 5, 1985).

As the penalty provision for possession of pentazocine set forth in La. Rev. Stat. Ann. § 40:967(C)(1) does not state that the term of imprisonment is necessarily hard labor, the appropriate number of jurors to try the case should be six. State v. Ferguson, 474 So. 2d 964, 1985 La. App. LEXIS 9471 (June 3, 1985).

Verdict, which found defendant guilty of possession of pentazocine and was rendered by a jury composed of 12 jurors, was null because the appropriate number of jurors to try the case was 6 when the penalty provision of La. Rev. Stat. Ann. § 40:967(C)(1) did not state that the term of imprisonment was necessarily hard labor. State v. Ferguson, 474 So. 2d 964, 1985 La. App. LEXIS 9471 (June 3, 1985).

Double jeopardy barred multiple convictions and punishments based on guilty pleas for the crimes of possession of cocaine with intent to distribute in violation of La. Rev. Stat. Ann. § 40:967(A)(1), (B)(1), and possession of cocaine in an amount over 200 grams but under 400 grams in violation of La. Rev. Stat. Ann. § 40:967(F)(2), when both offenses were based upon single seizure of 549 grams of cocaine from defendant’s residence on one occasion pursuant to a search warrant. State v. Dubaz, 468 So. 2d 554, 1985 La. LEXIS 9201 (May 14, 1985).

Sixty-seven-year-old woman was properly convicted of possession of phenmetrazine in violation of La. Rev. Stat. Ann. § 40:967(C) and sentenced to two years of hard labor; sufficient evidence existed to prove that defendant was in constructive possession of the drugs where defendant was the only person present in the kitchen when police executed a search warrant in her home. State v. Sheppard, 466 So. 2d 493, 1985 La. App. LEXIS 8289 (Feb. 26, 1985).

Where defendant was convicted of possession of pentazocine with intent to distribute and sentenced to serve seven years at hard labor, the conviction and sentence were proper; sufficient evidence supported the conviction. State v. Poche, 464 So. 2d 969, 1985 La. App. LEXIS 8263 (Feb. 12, 1985).

Defendant who was present in the living room of a residence when drugs were found in a bedroom of the house could not be convicted of possession with intent to distribute pentazocine because there was no evidence showing that defendant exercised dominion or control over the drugs. State v. Harvey, 463 So. 2d 706, 1985 La. App. LEXIS 8190 (Jan. 11, 1985).

Evidence that police officers witnessed a transaction that appeared to be a drug sale, that defendant was found in possession of cash, and that the other participant discarded drugs when officers approached, was sufficient to satisfy a rational juror beyond a reasonable doubt that defendant was guilty of possession of pentazocine. State v. Malonson, 454 So. 2d 371, 1984 La. App. LEXIS 9327 (July 31, 1984).

Defendant was properly convicted of violating the Controlled Dangerous Substances Statute by possessing Talwin because it was the trade name for pentazocine, which was a Schedule II drug; unauthorized possession of pentazocine was prohibited by La. Rev. Stat. Ann. § 40:967(C)(1). State v. Malonson, 454 So. 2d 371, 1984 La. App. LEXIS 9327 (July 31, 1984).

Because the defendant who was sitting in the back seat of a parked car obviously knew he had an illegal substance, marijuana, in his pocket, it was not unreasonable to conclude that the knowledge of the marijuana also inferred knowledge of an intent to possess a controlled dangerous substance that police officers found on the front seat of the car. State v. Gallow, 452 So. 2d 227, 1984 La. App. LEXIS 8916 (May 30, 1984), writ of certiorari denied by 456 So. 2d 1016, 1984 La. LEXIS 9509 (La. 1984).

Imposition of the maximum sentence and fine for attempted possession of phenmetrazine, a violation of La. Rev. Stat. Ann. §§ 40:967(C), 14:27, was not an abuse of discretion considering defendant’s lengthy misdemeanor record, his prior arrests, the considerable benefit gained by his guilty plea, his drug-related arrest while the presentence investigation was being made, and his unsavory reputation in the community. State v. King, 446 So. 2d 561, 1984 La. App. LEXIS 8201 (Mar. 7, 1984).

Defendant’s sentence with respect to his conviction for possession of pentazocine in violation of La. Rev. Stat. Ann. § 40:967 was proper where defendant had previously been convicted of the same offense one year prior. State v. Talley, 446 So. 2d 455, 1984 La. App. LEXIS 8155 (Feb. 9, 1984).

Defendant was not entitled to a directed verdict of acquittal after the state closed its case in his prosecution and conviction for possession of a controlled substance, a violation of La. Rev. Stat. Ann. § 40:967(C), as defendant’s admitted possession of syringes with drug traces thereon satisfied, beyond a reasonable doubt as required by La. Code Crim. Proc. Ann. art. 821, the drug possession element of the crime. State v. Warner, 444 So. 2d 284, 1983 La. App. LEXIS 9950 (Dec. 22, 1983).

Defendant’s sentence following his conviction for possession of methaqualone was not excessive and the trial court did not abuse its discretion because defendant’s five-year prison sentence was within the sentencing range for the crime and defendant had a prior criminal record. State v. Easley, 432 So. 2d 910, 1983 La. App. LEXIS 8295 (Apr. 5, 1983).

Because the evidence did not show that the defendants knew that cocaine was in a trailer they both occupied, the evidence was constitutionally insufficient, and their convictions for possession of cocaine had to be set aside. State v. Trahan, 425 So. 2d 1222, 1983 La. LEXIS 9572 (Jan. 10, 1983).

Where there was no evidence that an amount of marijuana seized was inconsistent with personal use, defendant’s conviction for possession of marijuana with intent to deliver was vacated and a judgment for possession of marijuana was entered because the evidence supported conviction on the lesser responsive offense; under La. Code Crim. Proc. Ann. art. 814(A), possession of marijuana, La. Rev. Stat. Ann. § 40:967(C), was responsive to the charge of possession of marijuana with the intent to distribute, La. Rev. Stat. Ann. § 40:967(A). State v. Greenway, 422 So. 2d 1146, 1982 La. LEXIS 12728 (Nov. 29, 1982).

Defendant’s sentence of six years at hard labor with respect to his possession of marijuana conviction under La. Rev. Stat. Ann. § 40:967 was proper when the evidence supported the contention that he was in need of correctional treatment. State v. Pope, 420 So. 2d 961, 1982 La. LEXIS 12249 (Oct. 18, 1982).

La. Rev. Stat. Ann. § 40:967(E) and former § 40:967(F) were unconstitutional in that they provided for a minimum fine with no maximum. State v. Le Compte, 406 So. 2d 1300, 1981 La. LEXIS 10292 (May 18, 1981).

Where the evidence presented did not establish beyond a reasonable doubt that defendant possessed phenmetrazine without a valid prescription, La. Rev. Stat. Ann. § 40:967(C) did not prohibit defendant from separating the active ingredients from the inert ingedients, and his conviction for knowing and intentional possession of phenmetrazine was error. State v. Fontana, 396 So. 2d 1251, 1981 La. LEXIS 7622 (Apr. 6, 1981).

Defendant was not deprived of his due process right to a fair trial by the six-month delay, for which the State offered no justification, between the offense and his arrest for distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A) because defendant failed to show that he was prejudiced by the brief delay and the prosecution was instituted within the six-year Statute of Limitations period, pursuant to La. Code Crim. Proc. Ann. art. 572(1), for felonies punishable by hard labor. State v. Crain, 379 So. 2d 1094, 1980 La. LEXIS 6522 (Jan. 28, 1980).

Mere possession of a controlled substance is not evidence of a specific intent to distribute that substance in violation of La. Rev. Stat. Ann. § 40:967(A)(2); to meet its burden of proving possession with intent to distribute, the prosecution is required to show that the amount or the circumstances of the possession are inconsistent with a possession for personal use. State v. Elzie, 343 So. 2d 712, 1977 La. LEXIS 6292 (Mar. 7, 1977).

The record reflected that at the time of an automobile accident, one witness observed several occupants of a car go into the wooded area nearby and then return, shortly thereafter two bags of marijuana and one bag of cocaine were discovered in the wooded area, defendants returned to the scene, went 15 or 20 feet from the car toward the wooded area where the marijuana and cocaine were found, and when told to halt, they ran to their car and attempted to drive away; therefore, the record contained some evidence that defendants attempted to knowingly or intentionally possess both cocaine and marijuana. State v. Kinchen, 342 So. 2d 174, 1977 La. LEXIS 5381 (Jan. 24, 1977).

••• Substance Schedules

•••• General Overview. — Where trial judge, apparently believing that dilaudid was classified as a narcotic drug, mistakenly referred to La. Rev. Stat. Ann. § 40:967(B)(1) in formulating the length of defendant’s prison sentence, the prison term was illegal and subject to correction; since dilaudid is not classified as a narcotic drug under Schedule II of La. Rev. Stat. Ann. § 40:964, the sentencing provisions of La. Rev. Stat. Ann. § 40:967(B)(4) applied together with the attempted offense sentencing provisions found in La. Rev. Stat. Ann. § 14:27(D)(3). State v. Jenkins, 573 So. 2d 218, 1990 La. App. LEXIS 2946 (Dec. 12, 1990), overruled by State ex rel. Marks v. Thompson, 596 So. 2d 193, 1992 La. LEXIS 1180 (La. 1992).

Trial court erred in convicting defendants of possession of more than 200 grams of cocaine but less than 400 grams of cocaine pursuant to La. Rev. Stat. Ann. § 40:967(F)(2) because the weight of the cocaine must have been determined without the weight of additives; the weight of the pure cocaine was under 200 grams therefore the conviction was modified accordingly. State v. Martinez-Sanchez, 563 So. 2d 509, 1990 La. App. LEXIS 1462 (May 31, 1990).

Definition of cocaine for purposes of La. Rev. Stat. Ann. § 40:967, includes any preparation containing cocaine, regardless of filler. State v. Laino, 499 So. 2d 1189, 1986 La. App. LEXIS 8351 (Dec. 8, 1986).

Defendant was properly convicted of violating the Controlled Dangerous Substances Statute by possessing Talwin because it was the trade name for pentazocine, which was a Schedule II drug; unauthorized possession of pentazocine was prohibited by La. Rev. Stat. Ann. § 40:967(C)(1). State v. Malonson, 454 So. 2d 371, 1984 La. App. LEXIS 9327 (July 31, 1984).

Jury could have concluded that the substance defendant sold to an undercover officer was the type of methamphetamine which was unlawful because it had an effect on the central nervous system where a qualified expert in the field of chemistry testified that the powder in the plastic triangle was determined to contain the drug substance known as methamphetamine, and was listed under stimulants; no further clarification of the expert’s opinion was sought by either the prosecuting attorney or defense counsel. State v. Smith, 414 So. 2d 1237, 1982 La. LEXIS 11071 (May 20, 1982).

Penalty range for distribution of cocaine was not excessive per se, and the imposition of a harsher penalty for cocaine distribution than for distribution of other non-narcotic drugs did not violate equal protection under the federal or state constitutions. State v. Bonanno, 384 So. 2d 355, 1980 La. LEXIS 7757 (May 19, 1980).

•• Inchoate Crimes

••• Attempt

•••• General Overview. — While the original and the subsequent sentences imposed for attempted manufacture of methamphetamine fell within the sentence parameters, the trial court’s ruling upon the State’s motion, that the first sentence (suspending defendant’s sentences), was illegally lenient, was in error; in State v. Callahan, the Louisiana Supreme Court concluded there was no longer a mandatory minimum sentence for an attempt, and thus, since the trial court based its sentence for the second charge, possession of methamphetamine with intent to distribute, on the sentence imposed on the “attempted” manufacture of methamphetamine, justice demanded that the sentences be vacated. State v. Howard, 855 So. 2d 881, 2003 La. App. LEXIS 2920 (Oct. 23, 2003).

Evidence was sufficient to convict defendant of attempted possession of cocaine pursuant to La. Rev. Stat. Ann. §§ 14:27 and 40:967(C), because (1) the State obtained eyewitness testimony that defendant threw down a baggie that was determined to contain cocaine; (2) defendant admitted to the arresting officers that the cocaine was his; (3) although the area was littered, the testifying officers explained that the baggie found was relatively clean and not muddy compared to everything else in that immediate area; and (4) the lighting was adequate for observing defendant’s actions of throwing something on the ground and that the person with defendant did not throw the object. State v. Holloway, 847 So. 2d 200, 2003 La. App. LEXIS 1396 (May 16, 2003), writ of certiorari denied by La. 2003-1720, 861 So. 2d 558, 2003 La. LEXIS 3722 (La. Dec. 19, 2003), writ denied by La. 2003-1929, 861 So. 2d 560, 2003 La. LEXIS 3728 (La. Dec. 19, 2003).

Defendant’s conviction pursuant to La. Rev. Stat. Ann. § 40:967 for the attempted possession of cocaine and her sentence as a third felony offender in violation of La. Rev. Stat. Ann. § 15:529.1 were both proper where, although her rap sheet was shown to a witness, he was asked only to confirm her arrest for criminal trespass, which had been a part of the instant offense; further, there was no testimony or reference to any arrests of defendant other than the two offenses arising from the incident for which she was on trial, thus, even if the State should not have been allowed to show the rap sheet to the witness, the trial court did not err in refusing to grant defendant’s request for a mistrial under La. Code Crim. Proc. Ann. art. 771. State v. Holmes, 841 So. 2d 80, 2003 La. App. LEXIS 624 (Feb. 26, 2003).

Where an officer was dispatched to investigate a disturbance, the officer saw a female and a male arguing, the officer asked the female if she was carrying sharp objects, the female said she had some “stuff,” and the officer found Hydrocodone, the evidence was sufficient to support the conviction for attempted possession of Hydrocodone. State v. Parfait, 831 So. 2d 360, 2002 La. App. LEXIS 3144 (Oct. 16, 2002).

State established defendant’s specific intent for attempted possession of cocaine where the police had information defendant would be delivering cocaine, defendant ran a stop sign and fled demonstrating guilty knowledge, and the passenger was caught stuffing cocaine into a vent when the car was stopped. State v. Segura, 829 So. 2d 587, 2002 La. App. LEXIS 2841 (Sept. 30, 2002), writ denied by La. 2002-2696, 840 So. 2d 569, 2003 La. LEXIS 893 (La. Mar. 28, 2003).

Officer saw defendant discard several items, which included a crack pipe, and defendant admitted smoking crack cocaine for several years; thus, the evidence was sufficient to support a conviction for possession of a controlled dangerous substance and the jury’s responsive verdict for attempted possession of a controlled dangerous substance had to be upheld. State v. Daggs, 823 So. 2d 1093, 2002 La. App. LEXIS 2588 (Aug. 14, 2002).

Given the State’s failure to establish the substance in the brown paper bag was cocaine, the evidence presented was insufficient to sustain defendant’s conviction of attempted possession with intent to distribute cocaine. State v. Harris, 817 So. 2d 1205, 2002 La. App. LEXIS 1754 (May 8, 2002), reversed by La. 02-1589, 846 So. 2d 709, 2003 La. LEXIS 1606 (La. May 20, 2003).

Where state presented the testimony of four police officers who participated in the search, but only one officer testified to seeing defendant at the residence to be searched, and a witness who implicated defendant as possessing the cocaine was angry at defendant because defendant had physically abused witness’s youngest daughter, the state established the essential elements of attempted possession of cocaine with intent to distribute beyond a reasonable doubt. State v. Jenkins, 846 So. 2d 778, 2002 La. App. LEXIS 4261 (Feb. 12, 2002).

Pursuant to La. Rev. Stat. Ann. §§ 40:967(F)(1)(a) and 14:27(D)(3), defendant convicted of attempted possession of cocaine in an amount more than 28 grams but less than 200 grams was subject to imprisonment at hard labor for not more than 30 years. State v. Rodriguez, 781 So. 2d 640, 2001 La. App. LEXIS 321 (Feb. 14, 2001).

Where trial judge, apparently believing that dilaudid was classified as a narcotic drug, mistakenly referred to La. Rev. Stat. Ann. § 40:967(B)(1) in formulating the length of defendant’s prison sentence, the prison term was illegal and subject to correction; since dilaudid is not classified as a narcotic drug under Schedule II of La. Rev. Stat. Ann. § 40:964, the sentencing provisions of La. Rev. Stat. Ann. § 40:967(B)(4) applied together with the attempted offense sentencing provisions found in La. Rev. Stat. Ann. § 14:27(D)(3). State v. Jenkins, 573 So. 2d 218, 1990 La. App. LEXIS 2946 (Dec. 12, 1990), overruled by State ex rel. Marks v. Thompson, 596 So. 2d 193, 1992 La. LEXIS 1180 (La. 1992).

Trial court had no authority to sentence defendant to a term of imprisonment without benefit of parole for attempted distribution of cocaine, a violation of La. Rev. Stat. Ann. §§ 40:967 and 14:27, because the substantive statutes did not mandate parole ineligibility; the trial court had no authority under La. Rev. Stat. Ann. § 15:574.4 to grant or deny parole eligibility. State v. Knight, 548 So. 2d 1276, 1989 La. App. LEXIS 1489 (Aug. 24, 1989).

••• Conspiracy

•••• General Overview. — Convictions for both distribution of cocaine, and conspiracy to distribute cocaine, violations of La. Rev. Stat. Ann. §§ 40:967 and 40:979, had not constituted double jeopardy where the same evidence had not been necessary for a conviction of both crimes; the distribution had been completed after the conspiracy to distribute. State v. Kelley, 836 So. 2d 1243, 2003 La. App. LEXIS 95 (Jan. 29, 2003).

Offenses of distribution of cocaine, La. Rev. Stat. Ann. § 40:967, and conspiracy to distribute cocaine, La. Rev. Stat. Ann. § 40:979, do not contain identical elements; to find one guilty of conspiracy to distribute cocaine, the state must show that there existed an agreement or combination of two or more persons for the specific purpose of transferring possession or control of the cocaine to an intended recipient. State v. Kelley, 836 So. 2d 1243, 2003 La. App. LEXIS 95 (Jan. 29, 2003).

Defendant’s conviction for conspiracy to possess cocaine with intent to distribute was reversed; the evidence did not show that defendant and another individual conducted their drug dealing activities separately or acted in concert based upon an agreement, as required by La. Rev. Stat. Ann. § 40:967. State v. Jones, 741 So. 2d 706, 1999 La. App. LEXIS 1252 (Apr. 28, 1999), writ denied by La. 1999-1576, 754 So. 2d 927, 2000 La. LEXIS 424 (La. Feb. 11, 2000).

The district court revoked the probation that defendant, who pleaded guilty, received for her conviction for violating La. Rev. Stat. Ann. §§ 40:967(A)(1) and 14:26(A) by conspiring to possess methamphetamine with the intent to distribute. State v. Lavergne, 716 So. 2d 92, 1998 La. App. LEXIS 1519 (June 3, 1998).

•• Miscellaneous Offenses

••• Lesser Included Offenses

•••• General Overview. — Where an appellate court found that the evidence did not support the charged offense of possession of cocaine with intent to distribute, in violation of La. Rev. Stat. Ann § 40:967(A)(1), but did support a conviction of the lesser included offense of possession of cocaine, the appellate court was authorized to enter a judgment of guilty of the lesser and included offense under La. Code Crim. Proc. Ann. art. 821(E) because possession of cocaine was a lesser-included responsive offense to possession with intent to distribute cocaine as defined under La. Code Crim. Proc. Ann. art. 814(A)(49). State v. Fisher, 628 So. 2d 1136, 1993 La. App. LEXIS 3747 (Nov. 24, 1993), writ of certiorari denied by La. 94-0226, 637 So. 2d 474, 1994 La. LEXIS 1330 (La. May 20, 1994), writ of certiorari denied by La. 94-0321, 637 So. 2d 476, 1994 La. LEXIS 1335 (La. May 20, 1994).

Defendant was improperly convicted of possession with intent to distribute cocaine where an element of intent was not proven beyond a reasonable doubt, but the evidence did support a conviction upon remand for the lesser included offense of possession of cocaine. State v. Decuir, 599 So. 2d 358, 1992 La. App. LEXIS 1106 (Apr. 16, 1992), writ of certiorari denied by 605 So. 2d 1095, 1992 La. LEXIS 2595 (La. 1992).

Where the evidence was sufficient to show that a defendant possessed cocaine in such quantity and circumstances as to show his intent to distribute, a violation of La. Rev. Stat. Ann. § 40:967(A)(1), the evidence supported a verdict on the lesser grade of attempted possession with intent to distribute, and, pursuant to La. Rev. Stat. Ann. § 14:27, a conviction on the latter offense was permissible. State v. McNair, 597 So. 2d 1096, 1992 La. App. LEXIS 1002 (Apr. 8, 1992), writ of certiorari denied by 605 So. 2d 1113, 1992 La. LEXIS 2979 (La. 1992).

Accused had to be informed of the nature and cause of the accusation against him, and when a person was charged with a felony, a prosecution had to be initiated by a grand jury indictment or a bill of information, and, with the State’s permission, a defendant could plead guilty to a lesser offense that was included in the offense charged in the bill of information, and, with the consent of the State, could plead guilty to a crime that was not responsive to the original bill of information as long as there was a new or written amended bill of information; thus, where a defendant who was charged with possession of 28 grams or more of cocaine, La. Rev. Stat. Ann. § 40:967(F), was permitted to plead guilty to possession of cocaine with intent to distribute, La. Rev. Stat. Ann. § 40:967(A)(1), which were both felonies, the guilty plea was invalid. State v. Porterfield, 524 So. 2d 1363, 1988 La. App. LEXIS 902 (Apr. 19, 1988), vacated by 541 So. 2d 909, 1988 La. App. LEXIS 2872 (La.App. 1 Cir. 1988).

Where there was no evidence that an amount of marijuana seized was inconsistent with personal use, defendant’s conviction for possession of marijuana with intent to deliver was vacated and a judgment for possession of marijuana was entered because the evidence supported conviction on the lesser responsive offense; under La. Code Crim. Proc. Ann. art. 814(A), possession of marijuana, La. Rev. Stat. Ann. § 40:967(C), was responsive to the charge of possession of marijuana with the intent to distribute, La. Rev. Stat. Ann. § 40:967(A). State v. Greenway, 422 So. 2d 1146, 1982 La. LEXIS 12728 (Nov. 29, 1982).

•• Property Crimes

••• Burglary & Criminal Trespass

•••• General Overview. — Trial court adequately considered the sentencing guidelines in La. Code Crim. Proc. Ann. art. 894.1 in imposing consecutive sentences to a prior aggravated burglary sentence, and consecutive sentences of nine years and four years, respectively, upon a plea of guilty to simple burglary of an inhabited dwelling in violation of La. Rev. Stat. Ann. § 14:62.2, and possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967(C) were not excessive under La. Const. art. I, § 20 where the instant offenses and the aggravated burglary offense were not based on the same act or transaction, and thus, absent express direction from the trial court that some or all of the sentences for the instant offenses and the sentence for the aggravated burglary were to be served concurrently, the sentences were to be served consecutively under La. Code Crim. Proc. Ann. art. 883, and where defendant avoided the possibility of sentencing enhancement under the habitual offender law, as a result of plea bargaining. State v. Johnson, 857 So. 2d 586, 2003 La. App. LEXIS 2566 (Sept. 26, 2003).

Defendant maintained that the possession of cocaine charge was not of the same or similar character as the other charges, nor based upon the same act or transaction from which the other charges arose, had nothing to do with the other charges, and, in fact, occurred after the incident which spawned the other charges; defendant’s only remedy, as provided for in La. Code Crim. Proc. Ann. art. 495 was in the form of a motion to quash the indictment based on misjoinder of offenses but, even if the trial court erred in allowing the joinder of the offenses, the error was subject to a harmless error analysis. Defendant made no showing of prejudice, he was tried and convicted of aggravated burglary, false imprisonment with a dangerous weapon, sexual battery and possession of cocaine, the aggravated burglary, false imprisonment and sexual battery charges stemmed from one incident involving one set of victims. State v. Simmons, 848 So. 2d 58, 2003 La. App. LEXIS 2190 (May 14, 2003), writ denied by La. 2003-1718, 872 So. 2d 508, 2004 La. LEXIS 1734 (La. May 14, 2004).

In a prosecution for possession of cocaine under La. Rev. Stat. Ann. § 40:967, defendant’s arrest, and resulting search, for criminal trespass under La. Rev. Stat. Ann. § 14:63, after refusing to leave a cafe, was lawful. State v. Smith, 740 So. 2d 714, 1999 La. App. LEXIS 2028 (June 9, 1999).

•• Sex Crimes

••• Sexual Assault

•••• General Overview. — Defendant was convicted of aggravated burglary of an inhabited dwelling, a violation of La. Rev. Stat. Ann. § 14:60; false imprisonment while armed with a dangerous weapon, a violation of La. Rev. Stat. Ann. § 14:46.1; aggravated sexual battery, a violation of La. Rev. Stat. Ann. § 14:43.2, and possession of cocaine, a violation of La. Rev. Stat. Ann. § 40:967(C)(2); his conviction for possession of cocaine was vacated where it was joined with the other crimes that were not connected together or constituted parts of a common scheme or plan because, although there was a reasonable inference that the burglary may have been committed to further the acquisition of cocaine, the link between the two events was so attenuated that it failed to satisfy the statutory requirement of the offenses being sufficiently connected, where the cocaine possession was separated from the other crimes by at least 18 hours. State v. Simmons, 848 So. 2d 58, 2003 La. App. LEXIS 2190 (May 14, 2003), writ denied by La. 2003-1718, 872 So. 2d 508, 2004 La. LEXIS 1734 (La. May 14, 2004).

•• Vehicular Crimes

••• Traffic Regulation Violations

•••• General Overview. — A police officer had reasonable suspicion to detain an individual under La. Code Crim. Proc. Ann. art. 215.1(A) who was ultimately convicted of possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967(C) as a result thereof because the individual was stopped in his vehicle at a green light, obstructing traffic on a road, and failing to comply with a traffic control device in violation of La. Rev. Stat. Ann. §§ 14:97, 32:56(B), and 32:231. State v. Anderson, 732 So. 2d 605, 1999 La. App. LEXIS 783 (Mar. 30, 1999).

•• Weapons

••• Possession

•••• General Overview. — Prosecutions of a defendant for possession of cocaine with the intent to distribute pursuant to La. Rev. Stat. Ann. § 40:967(C) and for possession of a firearm while in the possession of the same cocaine pursuant to La. Rev. Stat. Ann. § 14:95(E) violated the defendant’s rights under the Double Jeopardy Clauses of USCS Const. Amend. 5 and La. Const. art. I, § 15. State v. Thomas, 764 So. 2d 1104, 2000 La. App. LEXIS 1451 (May 17, 2000), writ denied by La. 2000-1734, 794 So. 2d 780, 2001 La. LEXIS 2040 (La. June 22, 2001).

• Accessories

•• Aiding & Abetting. — Where defendant acted as a lookout during a sale of cocaine, which was a schedule II controlled substance under La. Rev. Stat. Ann. § 40:964, defendant was convicted as a principal, as defined under La. Rev. Stat. Ann. § 14:24, of distribution of schedule II controlled substance, in violation of La. Rev. Stat. Ann. § 40:967(A)(1). State v. Slocum, 791 So. 2d 143, 2001 La. App. LEXIS 1712 (June 27, 2001).

Where police officers saw a person apparently selling drugs and later giving money to defendant, who then went to a nearby apartment, and, after arresting defendant, the police searched the apartment, finding money and cocaine, the evidence was sufficient for defendant’s conviction under La. Rev. Stat. Ann. § 40:967; any rational finder of fact could conclude that defendant had access to and control of a large amount of money and cocaine and that he was a principal in the distribution of cocaine, as principal was defined in La. Rev. Stat. Ann. § 14:24. State v. Pollard, 640 So. 2d 882, 1994 La. App. LEXIS 2094 (July 14, 1994).

Defendant was guilty as a principal in the crime of distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A) where he told an undercover officer that he would supply him with cocaine, took the officer’s money, and returned a short time later with the cocaine. State v. Parker, 536 So. 2d 459, 1988 La. App. LEXIS 2409 (Nov. 22, 1988), writ of certiorari denied by 584 So. 2d 670, 1991 La. LEXIS 2292 (La. 1991).

• Arrests

•• Probable Cause. — Officers were justified in allowing the drug detection dog to inspect defendant’s car where there was sufficient evidence to support probable cause for a search, where the dog alerted to the driver’s side door, through which defendant had exited, and the detective testified that he believed the tip from the informant, the actions he had himself witnessed, and the dog’s behavior gave him probable cause to search the car; a search of the interior of the car uncovered a bag of crack cocaine in the driver’s side door handle. State v. Melancon, 860 So. 2d 225, 2003 La. App. LEXIS 2931 (Oct. 28, 2003), writ denied by La. 2003-3503, 870 So. 2d 297, 2004 La. LEXIS 1397 (La. Apr. 23, 2004).

Corroboration of the informant’s information by independent police surveillance gave the officers not only reasonable suspicion to stop defendant, but probable cause to arrest defendant for intent to distribute cocaine; at the time detectives stopped defendant, there was probable cause to arrest defendant based on a detective’s observance of apparent hand-to-hand drug transactions conducted by defendant, coupled with the informant’s tip. State v. Robertson, 840 So. 2d 631, 2003 La. App. LEXIS 372 (Feb. 12, 2003), writ denied by La. 2003-0939, 870 So. 2d 285, 2004 La. LEXIS 1369 (La. Apr. 23, 2004).

Based on information from reliable informant and their own observations, police officers had probable cause to arrest defendant before they actually seized the box that the defendant had placed in sweatshirt and confirmed that its contents consisted of illegal narcotics where the totality of circumstances, including being located in the area of known drug activity, were consistent with a drug trader’s actions. State v. Pham, 839 So. 2d 214, 2003 La. App. LEXIS 104 (Jan. 22, 2003).

Arrest for misdemeanor offense of lewd conduct, exposing his penis, and urinating in public, justified a full search of defendant’s person, and because the officer had probable cause to search him, he was not entitled to suppression of the controlled dangerous substance, Oxycodone, found on his person during the search. State v. Mercante, 836 So. 2d 596, 2002 La. App. LEXIS 4149 (Dec. 30, 2002).

Where defendant was convicted of possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967, defendant’s motion to suppress was properly denied because a subsequent warrantless search of defendant was proper because when the officers first approached defendant standing on a sidewalk, there was no seizure within the meaning of La. Const. art I, § 5 where the officers had probable cause to arrest defendant once they had run defendant’s name through a computer check and ascertained that there was an outstanding warrant for defendant. State v. Thomas, 734 So. 2d 39, 1999 La. App. LEXIS 555 (Mar. 10, 1999).

Defendants’ convictions for possession of cocaine were upheld where the search and seizure of the cocaine occurred after the officers observed defendants loading cocaine rocks into crack pipes and where the evidence seized was observed in plain view. State v. Smith, 715 So. 2d 547, 1998 La. App. LEXIS 1552 (June 3, 1998).

Based on co-defendant’s cooperation, the officers witnessed defendant go to the house where cocaine was to be delivered, attempt to use his key, and then noticing undercover police in the area; defendant left the house and acted irrationally in that he walked away from his car towards a lake, and based upon this information, the officers clearly had probable cause to believe defendant was in possession of cocaine, and had probable cause to arrest. State v. Rosell, 544 So. 2d 1296, 1989 La. App. LEXIS 1059 (May 25, 1989), writ of certiorari denied by 551 So. 2d 1317, 1989 La. LEXIS 2635 (La. 1989).

• Search & Seizure

•• Search Warrants

••• Probable Cause

•••• General Overview. — Police corroborated an informant’s tip by meeting with the informant within 48 hours of the application of the search warrant, supervised a controlled purchase, ensured the informant was free of contraband before making the purchase, and conducted a field test of the drug; thus, the appellate court found that under the totality of the circumstances the affidavit supported a finding of a probable cause for the issuance of the warrant. State v. Hogan, 839 So. 2d 296, 2003 La. App. LEXIS 89 (Jan. 28, 2003).

Police could conduct a search of a house based upon a previously obtained and valid search warrant, and defendant was properly convicted of possession of cocaine under of La. Rev. Stat. Ann. § 40:967(F)(a) where police officers conducting surveillance of a house stopped women exiting the house and found that they possessed drugs. State v. Hills, 626 So. 2d 452, 1993 La. App. LEXIS 3280 (Oct. 28, 1993).

Where defendant was charged with possession of cocaine with intent to deliver in violation of La. Rev. Stat. Ann. § 40:967(A)(1), the search warrant complied with the requirements of La. Code Crim. Proc. Ann. art. 162; statements in the affidavit in support of the warrant did not constitute a fraud upon the courts, and the magistrate signing the warrant had a substantial basis for concluding that probable cause existed. State v. Mayes, 532 So. 2d 331, 1988 La. App. LEXIS 1998 (Oct. 5, 1988), writ of certiorari denied by 560 So. 2d 27, 1990 La. LEXIS 1074 (La. 1990).

•• Seizures of Persons. — Handcuffing defendant did not rise to the level of arrest, but rather, the action was authorized under La. Code Crim. Proc. Ann. art. 215.1(B) for the purposes of performing a limited pat-down for weapons where the officer handcuffed defendant before performing a pat-down search because backup officers had not yet arrived, and the fact that he detained a total of six individuals caused him to be concerned for his safety; moreover, he wanted to prevent defendant from getting back into his car and fleeing the scene. State v. Melancon, 860 So. 2d 225, 2003 La. App. LEXIS 2931 (Oct. 28, 2003), writ denied by La. 2003-3503, 870 So. 2d 297, 2004 La. LEXIS 1397 (La. Apr. 23, 2004).

•• Warrantless Searches

••• Airport Searches. — Where a package that a defendant had brought to a forwarding company was opened by an employee of a delivery company at an airport to assure its compliance with French customs regulations, and cocaine was discovered leading to the defendant’s arrest for distribution of cocaine, La. Rev. Stat. Ann. § 40:967(A), given the facts, the search of the package and a subsequent search by police violated neither USCS Const. Amend. 4 nor La. Const. art. I, § 5. State v. Gentry, 462 So. 2d 624, 1985 La. LEXIS 7822 (Jan. 14, 1985).

••• Consent to Search. — It was of no consequence when defendant was arrested in relation to the seizure of the cocaine, or whether there was probable cause for arrest, the officers were entitled to search the trailer in which the cocaine was found based upon the consent of the person who lived there. State v. Fisher, 852 So. 2d 1075, 2003 La. App. LEXIS 2218 (July 29, 2003), writ denied by La. 2003-2545, 872 So. 2d 510, 2004 La. LEXIS 1741 (La. May 14, 2004).

Warrantless pat down search of defendant as a condition of allowing defendant to enter a patrol car for a ride home did not exceed the scope of defendant’s consent when the officer who conducted the search requested that defendant step out of shoes, at which time defendant volunteered that drugs were in the shoes; accordingly, the trial court properly denied defendant’s motion to suppress, and defendant’s conviction for possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967(C) withstood challenge. State v. Brown, 743 So. 2d 807, 1999 La. App. LEXIS 2451 (Sept. 22, 1999).

Defendants were properly convicted of possession of cocaine, a violation of La. Rev. Stat. Ann. § 40:967(C), where the trial court properly denied their motions to suppress evidence of pipes containing cocaine; evidence showed that, after being asked to exit their car, defendants voluntarily cooperated with police requests that they empty their pockets. State v. Poland, 715 So. 2d 688, 1998 La. App. LEXIS 1649 (June 24, 1998).

Police exerted undue duress or coercion upon defendant’s father by stating that they would arrest only defendant if illegal drugs were found in a consent search but might arrest the entire family if consent were withheld and a warrant was obtained. Therefore, defendant’s conviction for possession of cocaine with intent to distribute was reversed. State v. Alexis, 514 So. 2d 561, 1987 La. App. LEXIS 10250 (Oct. 7, 1987).

•••• General Overview. — Where, moments after defendant exited his hotel room, a detective smelled marijuana emanating from it and corroborated a tip regarding narcotics activity at that location, the officer had probable cause to believe marijuana was in the room and reasonable suspicion to believe that defendant had been engaged in criminal activity; the officers had the requisite “reasonable suspicion” to conduct an investigatory stop of defendant and once the odor of marijuana on defendant’s breath was detected, the officer had probable cause to believe that defendant had been smoking marijuana and possessed marijuana in his hotel room. State v. Comena, 843 So. 2d 464, 2003 La. App. LEXIS 720 (Mar. 19, 2003).

••• Investigative Stops. — Where, moments after defendant exited his hotel room, a detective smelled marijuana emanating from it and corroborated a tip regarding narcotics activity at that location, the officer had probable cause to believe marijuana was in the room and reasonable suspicion to believe that defendant had been engaged in criminal activity; the officers had the requisite “reasonable suspicion” to conduct an investigatory stop of defendant and once the odor of marijuana on defendant’s breath was detected, the officer had probable cause to believe that defendant had been smoking marijuana and possessed marijuana in his hotel room. State v. Comena, 843 So. 2d 464, 2003 La. App. LEXIS 720 (Mar. 19, 2003).

Corroboration of the informant’s information by independent police surveillance gave the officers not only reasonable suspicion to stop defendant, but probable cause to arrest defendant for intent to distribute cocaine; at the time detectives stopped defendant, there was probable cause to arrest defendant based on a detective’s observance of apparent hand-to-hand drug transactions conducted by defendant, coupled with the informant’s tip. State v. Robertson, 840 So. 2d 631, 2003 La. App. LEXIS 372 (Feb. 12, 2003), writ denied by La. 2003-0939, 870 So. 2d 285, 2004 La. LEXIS 1369 (La. Apr. 23, 2004).

Trial court did not err when it denied a motion to suppress evidence of cocaine; the deputy lawfully stopped the vehicle because he had reasonable suspicion that drug use was taking place, was an experienced officer, the area was known for its drug users, and the deputy observed the vial containing the cocaine in plain view on the floor of the car. State v. Duquestrada, 833 So. 2d 455, 2002 La. App. LEXIS 3670 (Nov. 26, 2002).

In a prosecution for possession of a controlled substance, the trial court properly denied defendant’s motion to suppress crack cocaine seized near the passenger side of his truck and a crack pipe found in his possession; a police officer had reasonable cause to approach the truck and investigate the situation based on a suspicion that defendant had committed a trespass, and the drugs and paraphernalia were in plain view. State v. Walker, 747 So. 2d 133, 1999 La. App. LEXIS 2492 (Sept. 24, 1999).

Individual’s conviction for possession with the intent to distribute cocaine in violation of La. Rev. Stat. Ann. § 40:967 was upheld on appeal upon a finding that the arresting officer who conducted a Terry stop had been justified in making the stop, patting him down, and seizing the cocaine under the plain feel exception pursuant to La. Code Crim. Proc. Ann. art. 215.1 because the individual was observed making what appeared to be a drug transaction in front of a known crack house. State v. Littles, 742 So. 2d 735, 1999 La. App. LEXIS 2499 (Sept. 15, 1999).

Under La. Const. art. I, § 5 and La. Code Crim. Proc. Ann. art. 215.1, under the plain feel doctrine, a police officer exceeded the bounds of a Terry search when he knew the plastic bag he felt was not a weapon, but further manipulated it and determined it contained drugs; conviction for possession of drugs under La. Rev. Stat. Ann. § 40:966(A) and § 40:967(A) were reversed. State v. Duckett, 740 So. 2d 227, 1999 La. App. LEXIS 2237 (July 27, 1999).

Under La. Const. art. I, § 5 and La. Code Crim. Proc. Ann. art. 215.1, a police officer exceeded the bounds of a Terry search when he knew the plastic bag he felt was not a weapon, but further manipulated it and determined it contained drugs; conviction for possession of drugs under La. Rev. Stat. Ann. §§ 40:966(A) and 40:967 were reversed. State v. Duckett, 740 So. 2d 227, 1999 La. App. LEXIS 2237 (July 27, 1999).

A police officer had reasonable suspicion to detain an individual under La. Code Crim. Proc. Ann. art. 215.1(A) who was ultimately convicted of possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967(C) as a result thereof because the individual was stopped in his vehicle at a green light, obstructing traffic on a road, and failing to comply with a traffic control device in violation of La. Rev. Stat. Ann. §§ 14:97, 32:56(B), and 32:231. State v. Anderson, 732 So. 2d 605, 1999 La. App. LEXIS 783 (Mar. 30, 1999).

••• Plain View. — Trial court did not err in denying defendant’s motion to suppress evidence of cocaine where, because he was driving at night with no lights, a violation of La. Rev. Stat. Ann. § 32:301, the deputies were justified in stopping him. After defendant exited his vehicle, the deputy performed a pat down of defendant and conducted a field interview, the deputy then looked through the open driver’s side door and saw a small off-white, rock-like substance, suspecting the item was crack cocaine, the deputy collected it; the appellate court held that the crack cocaine was in plain view, it was in defendant’s immediate control, and was thus, lawfully seized. State v. Walker, 853 So. 2d 61, 2003 La. App. LEXIS 2224 (July 29, 2003), writ of certiorari denied by La. 2003-2343, 865 So. 2d 738, 2004 La. LEXIS 410 (La. Feb. 6, 2004).

Evidence was sufficient to have convicted defendant of possession of cocaine, a violation of La. Rev. Stat. Ann. § 40:967(C), where defendant was stopped driving a vehicle in which crack cocaine was found in plain view on the driver’s side floorboard, additional cocaine was found in the center console of the vehicle; as driver and sole occupant, defendant had custody of the car and the cocaine was within his immediate control and the State proved beyond a reasonable doubt that defendant had constructive possession of the cocaine and that he knowingly possessed it. State v. Walker, 853 So. 2d 61, 2003 La. App. LEXIS 2224 (July 29, 2003), writ of certiorari denied by La. 2003-2343, 865 So. 2d 738, 2004 La. LEXIS 410 (La. Feb. 6, 2004).

In a prosecution for possession of a controlled substance, the trial court properly denied defendant’s motion to suppress crack cocaine seized near the passenger side of his truck and a crack pipe found in his possession; a police officer had reasonable cause to approach the truck and investigate the situation based on a suspicion that defendant had committed a trespass, and the drugs and paraphernalia were in plain view. State v. Walker, 747 So. 2d 133, 1999 La. App. LEXIS 2492 (Sept. 24, 1999).

Defendants’ convictions for possession of cocaine were upheld where the search and seizure of the cocaine occurred after the officers observed defendants loading cocaine rocks into crack pipes and where the evidence seized was observed in plain view. State v. Smith, 715 So. 2d 547, 1998 La. App. LEXIS 1552 (June 3, 1998).

Defendant exercised sufficient dominion and control over narcotics to constitute constructive possession where the police officers received a tip regarding drug activity in the area, watched defendant receive a foil packet from a targeted suspect, saw defendant flee into a store and lean over a counter, inspected the area, and found packets of cocaine in plain view. State v. Lyles, 617 So. 2d 21, 1993 La. App. LEXIS 1343 (Mar. 30, 1993).

••• Private Searches. — Where a package that a defendant had brought to a forwarding company was opened by an employee of a delivery company at an airport to assure its compliance with French customs regulations, and cocaine was discovered leading to the defendant’s arrest for distribution of cocaine, La. Rev. Stat. Ann. § 40:967(A), given the facts, the search of the package and a subsequent search by police violated neither USCS Const. Amend. 4 nor La. Const. art. I, § 5. State v. Gentry, 462 So. 2d 624, 1985 La. LEXIS 7822 (Jan. 14, 1985).

••• Search Incident to Lawful Arrest

•••• General Overview. — Arrest for misdemeanor offense of lewd conduct, exposing his penis, and urinating in public, justified a full search of defendant’s person, and because the officer had probable cause to search him, he was not entitled to suppression of the controlled dangerous substance, Oxycodone, found on his person during the search. State v. Mercante, 836 So. 2d 596, 2002 La. App. LEXIS 4149 (Dec. 30, 2002).

In a prosecution for possession of cocaine under La. Rev. Stat. Ann. § 40:967, defendant’s arrest, and resulting search, for criminal trespass under La. Rev. Stat. Ann. § 14:63, after refusing to leave a cafe, was lawful. State v. Smith, 740 So. 2d 714, 1999 La. App. LEXIS 2028 (June 9, 1999).

Where police officers had probable cause to arrest defendant based on a description of a suspect in an unrelated matter, the lawful arrest justified the search of defendant’s person where a controlled substance was found. State v. Curry, 400 So. 2d 614, 1981 La. LEXIS 8415 (June 22, 1981), not followed by State v. Benton, 432 So. 2d 334, 1983 La. App. LEXIS 8562 (La.App. 1 Cir. 1983).

••• Stop & Frisk

•••• General Overview. — Where officers were alerted to defendant by the marijuana smoke coming from defendant’s car, and therefore had probable cause to investigate, three factors supported applying the “plain feel” exception: (1) the location, texture, and packaging of the cocaine, (2) the concealed object had a texture consistent with cocaine, a hard, rock-like texture, and (3) the concealed object was packaged consistent with that commonly used to package cocaine, plastic; given those factors, the cocaine was lawfully seized pursuant to the “plain feel” exception and defendant’s motion to suppress was properly denied. State v. Craft, 870 So. 2d 359, 2004 La. App. LEXIS 633 (Mar. 10, 2004), writ denied by La. 2004-0923, 883 So. 2d 1005, 2004 La. LEXIS 2744 (La. Oct. 1, 2004).

Where defendant pled guilty to possession with intent to distribute cocaine, an investigatory stop was valid and the trial court’s admission of drug evidence was, therefore, proper where a detective’s actions were based on information from a reliable informant who knew defendant by name, detailed when the criminal activity would occur, described those involved, the detective observed an exchange between defendant and a second person, and the detective saw defendant furtively place something in the handle of his car door which was later found to have been a bag of crack cocaine. State v. Melancon, 860 So. 2d 225, 2003 La. App. LEXIS 2931 (Oct. 28, 2003), writ denied by La. 2003-3503, 870 So. 2d 297, 2004 La. LEXIS 1397 (La. Apr. 23, 2004).

Handcuffing defendant did not rise to the level of arrest, but rather, the action was authorized under La. Code Crim. Proc. Ann. art. 215.1(B) for the purposes of performing a limited pat-down for weapons where the officer handcuffed defendant before performing a pat-down search because backup officers had not yet arrived, and the fact that he detained a total of six individuals caused him to be concerned for his safety; moreover, he wanted to prevent defendant from getting back into his car and fleeing the scene. State v. Melancon, 860 So. 2d 225, 2003 La. App. LEXIS 2931 (Oct. 28, 2003), writ denied by La. 2003-3503, 870 So. 2d 297, 2004 La. LEXIS 1397 (La. Apr. 23, 2004).

Officers were justified in allowing the drug detection dog to inspect defendant’s car where there was sufficient evidence to support probable cause for a search, where the dog alerted to the driver’s side door, through which defendant had exited, and the detective testified that he believed the tip from the informant, the actions he had himself witnessed, and the dog’s behavior gave him probable cause to search the car; a search of the interior of the car uncovered a bag of crack cocaine in the driver’s side door handle. State v. Melancon, 860 So. 2d 225, 2003 La. App. LEXIS 2931 (Oct. 28, 2003), writ denied by La. 2003-3503, 870 So. 2d 297, 2004 La. LEXIS 1397 (La. Apr. 23, 2004).

Where defendant fled from police during Terry stop, trial court did not err in denying motion to suppress evidence of cocaine found in his pocket; the initial stop and subsequent arrest had been lawful and drug seizure was the result of a valid search. State v. Davis, 841 So. 2d 952, 2003 La. App. LEXIS 476 (Feb. 25, 2003), writ of certiorari denied by La. 2003-0948, 857 So. 2d 516, 2003 La. LEXIS 3284 (La. Nov. 7, 2003).

Individual’s conviction for possession with the intent to distribute cocaine in violation of La. Rev. Stat. Ann. § 40:967 was upheld on appeal upon a finding that the arresting officer who conducted a Terry stop had been justified in making the stop, patting him down, and seizing the cocaine under the plain feel exception pursuant to La. Code Crim. Proc. Ann. art. 215.1 because the individual was observed making what appeared to be a drug transaction in front of a known crack house. State v. Littles, 742 So. 2d 735, 1999 La. App. LEXIS 2499 (Sept. 15, 1999).

Following his conviction of possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967, defendant’s argument on appeal that the trial court erred in denying his motion to possess the crack cocaine found by officers during a pat down search of his person was without legal merit; defendant’s nervous behavior when approached by police officers coupled with his presence in a high crime area known for drug trafficking justified the officers’ stop and pat down search of defendant. State v. Jackson, 736 So. 2d 967, 1999 La. App. LEXIS 811 (Mar. 31, 1999).

Where stop occurred after two state police officers in separate cars noticed defendant’s erratic driving, the stop was legal, pat-down frisk was also justified where, when officers approached defendant, they smelled a strong odor of marijuana and defendant became nervous;the circumstances gave the officers probable cause to search the car. State v. Olive, 544 So. 2d 606, 1989 La. App. LEXIS 1017 (May 24, 1989).

• Accusatory Instruments

•• Dismissal

••• General Overview. — Defendant was properly convicted of distributing cocaine in violation of La. Rev. Stat. Ann. § 40:967(A)(1) because the prosecution was timely brought within the six-year limitations period for felonies necessarily punishable by imprisonment at hard labor. State v. Butler, 615 So. 2d 496, 1993 La. App. LEXIS 984 (Mar. 3, 1993), writ denied by La. 94-0634, 675 So. 2d 1107, 1996 La. LEXIS 1881 (La. June 28, 1996).

•• Informations

••• General Overview. — Where defendant pled guilty to the amended charge of manufacture and production of methamphetamine, but the State had only orally amended the bill of information from the original charge of conspiracy to manufacture a Schedule II controlled dangerous substance, methamphetamine, with intent to distribute in violation, the charge to which defendant pled guilty was not a lesser included charge of the original charge, and the trial court lacked jurisdiction to accept defendant’s plea unless the amendment to the bill of information was in writing; thus, defendant’s conviction was vacated. State v. Rachal, 880 So. 2d 206, 2004 La. App. LEXIS 1979 (Aug. 18, 2004).

Citation error in the bill of information did not prejudice defendant because the offense charged was uniformly referred to as “possession of more than 200 but less than 400 grams of cocaine,” which was the offense outlined in La. Rev. Stat. Ann. § 40:967(F)(1)(b); thus, pursuant to La. Code Crim. Proc. Ann. art. 464, the error in the citation in the bill of information charging defendant did not require any action by the appellate court. State v. August, 870 So. 2d 553, 2004 La. App. LEXIS 864 (Apr. 7, 2004).

One-day discrepancy between the date of the offense contained in the bill of information and the evidence adduced at trial did not require acquittal, as the date was not essential to the crime of possession of a Schedule II CDS, in violation of La. Rev. Stat. Ann. § 40:967(F)(1)(a); there was no merit to defendant’s claim of surprise or prejudice; State v. Trotter, 852 So. 2d 1247, 2003 La. App. LEXIS 2335 (Aug. 22, 2003), writ denied by La. 2003-2764, 867 So. 2d 689, 2004 La. LEXIS 550 (La. Feb. 13, 2004).

Court reversed defendant’s conviction for possession of cocaine with intent to distribute, a violation of La. Rev. Stat. Ann. § 40:967(A) because the trial judge’s charge to the jury permitted the jury to convict defendant for a crime that he was not charged with in the bill of information. State v. Johnson, 637 So. 2d 1033, 1994 La. LEXIS 1474 (June 3, 1994).

Accused had to be informed of the nature and cause of the accusation against him, and when a person was charged with a felony, a prosecution had to be initiated by a grand jury indictment or a bill of information, and, with the State’s permission, a defendant could plead guilty to a lesser offense that was included in the offense charged in the bill of information, and, with the consent of the State, could plead guilty to a crime that was not responsive to the original bill of information as long as there was a new or written amended bill of information; thus, where a defendant who was charged with possession of 28 grams or more of cocaine, La. Rev. Stat. Ann. § 40:967(F), was permitted to plead guilty to possession of cocaine with intent to distribute, La. Rev. Stat. Ann. § 40:967(A)(1), which were both felonies, the guilty plea was invalid. State v. Porterfield, 524 So. 2d 1363, 1988 La. App. LEXIS 902 (Apr. 19, 1988), vacated by 541 So. 2d 909, 1988 La. App. LEXIS 2872 (La.App. 1 Cir. 1988).

•• Superseding Instruments

••• General Overview. — Oral amendment of the information charging defendant with distribution of cocaine and changing it to distribution of a controlled dangerous substance, a violation of La. Rev. Stat. Ann. § 40:967(A), was not valid because it failed to list the controlled dangerous substance of which defendant was charged with distributing; hence, on appeal the court vacated and set aside defendant’s conviction and sentence and remanded the case to the trial court for further proceedings. State v. James, 517 So. 2d 291, 1987 La. App. LEXIS 10714 (Nov. 10, 1987).

• Discovery & Inspection

•• Discovery by Defendant

••• Tangible Objects

•••• General Overview. — In a criminal prosecution for distribution of cocaine, defendant’s inability to independently test the cocaine was not fatal to his defense; defendant had the opportunity at trial to challenge the identification of the substance, which he did by thoroughly cross-examining the State’s forensic testing expert. State v. Frazier, 870 So. 2d 1075, 2004 La. App. LEXIS 687 (Mar. 30, 2004), writ denied by La. 2004-1290, 885 So. 2d 584, 2004 La. LEXIS 3212 (La. Oct. 29, 2004).

• Preliminary Proceedings

•• Preliminary Hearings

••• General Overview. — Trial court had not erred in failing to properly advise defendant of his right to have a formal hearing prior to his stipulating to multiple offender bill where, after defendant stipulated to the allegations, the trial court further advised him that if he were to have a trial on the instant matter, he would have the right to remain silent, the right to cross-examine all witnesses against him, and the right to call his own witnesses. State v. Jerome, 845 So. 2d 1194, 2003 La. App. LEXIS 1220 (Apr. 29, 2003).

• Eyewitness Identification

•• General Overview. — Unequivocal identification testimony of a single witness, without corroborating evidence, was sufficient to convict defendant as the perpetrator of two counts of distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967, where the jury accepted the witness’s testimony as credible, despite its knowledge of the witness’s inexperience as a drug officer. State v. Graham, 799 So. 2d 645, 2001 La. App. LEXIS 2394 (Oct. 31, 2001), writ denied by La. 2002-0059, 828 So. 2d 1114, 2002 La. LEXIS 3327 (La. Nov. 8, 2002).

•• Fair Identification Requirement. — Evidence was sufficient to sustain defendant’s conviction for distribution of cocaine, where an agent testified at trial that he identified defendant from the photographic lineup because defendant was the individual who sold him the cocaine, and not because he had seen defendant in a videotape, the transaction occurred during daylight hours, the agent was in close proximity to defendant and had a clear view of him, which was also evidenced by the videotape, the time between the transaction and the identification was relatively short (one week), the sale was recorded on videotape, which was played for the jury at trial, and defense counsel was given an opportunity to cross-examine the agent in an effort to discredit his identification. State v. Addison, 871 So. 2d 536, 2004 La. App. LEXIS 692 (Mar. 30, 2004), writ denied by La. 2004-1291, 885 So. 2d 584, 2004 La. LEXIS 3213 (La. Oct. 29, 2004).

• Pretrial Motions & Procedures

•• General Overview. — Where a package that a defendant had brought to a forwarding company was opened by an employee of a delivery company at an airport to assure its compliance with French customs regulations, and cocaine was discovered leading to the defendant’s arrest for distribution of cocaine, La. Rev. Stat. Ann. § 40:967(A), a district court could reasonably have concluded that the delivery to and the presence of the cocaine in the parish where the airport was located constituted a continuing crime and, under La. Code Crim. Proc. Ann. art. 611, that parish had venue. State v. Gentry, 462 So. 2d 624, 1985 La. LEXIS 7822 (Jan. 14, 1985).

•• Joinder & Severance

••• Misjoinder. — Defendant was convicted of aggravated burglary of an inhabited dwelling, a violation of La. Rev. Stat. Ann. § 14:60; false imprisonment while armed with a dangerous weapon, a violation of La. Rev. Stat. Ann. § 14:46.1; aggravated sexual battery, a violation of La. Rev. Stat. Ann. § 14:43.2, and possession of cocaine, a violation of La. Rev. Stat. Ann. § 40:967(C)(2); his conviction for possession of cocaine was vacated where it was joined with the other crimes that were not connected together or constituted parts of a common scheme or plan because, although there was a reasonable inference that the burglary may have been committed to further the acquisition of cocaine, the link between the two events was so attenuated that it failed to satisfy the statutory requirement of the offenses being sufficiently connected, where the cocaine possession was separated from the other crimes by at least 18 hours. State v. Simmons, 848 So. 2d 58, 2003 La. App. LEXIS 2190 (May 14, 2003), writ denied by La. 2003-1718, 872 So. 2d 508, 2004 La. LEXIS 1734 (La. May 14, 2004).

Defendant maintained that the possession of cocaine charge was not of the same or similar character as the other charges, nor based upon the same act or transaction from which the other charges arose, had nothing to do with the other charges, and, in fact, occurred after the incident which spawned the other charges; defendant’s only remedy, as provided for in La. Code Crim. Proc. Ann. art. 495 was in the form of a motion to quash the indictment based on misjoinder of offenses but, even if the trial court erred in allowing the joinder of the offenses, the error was subject to a harmless error analysis. Defendant made no showing of prejudice, he was tried and convicted of aggravated burglary, false imprisonment with a dangerous weapon, sexual battery and possession of cocaine, the aggravated burglary, false imprisonment and sexual battery charges stemmed from one incident involving one set of victims. State v. Simmons, 848 So. 2d 58, 2003 La. App. LEXIS 2190 (May 14, 2003), writ denied by La. 2003-1718, 872 So. 2d 508, 2004 La. LEXIS 1734 (La. May 14, 2004).

•• Speedy Trial

••• Statutory Right. — Of the 34 continuances in defendant’s case, only seven were documented as attributable to the state, the delay in the case resulted primarily from defendant’s failure to appear in court, and the failure to effect service on defendant was entirely attributable to defendant; thus, the state was correct that prescription was interrupted under La. Code Crim. Proc. Ann. art. 579, the case had not prescribed under La. Code Crim. Proc. Ann. art. 578(2), the motion to quash was reversed, and the state could commence defendant’s trial for possession of cocaine, in violation of La. Rev. Stat. Ann. § 40:967(C), pursuant to the time limitations in La. Code Crim. Proc. Ann. arts. 582 and 583. State v. Causey, 844 So. 2d 1076, 2003 La. App. LEXIS 1098 (Apr. 9, 2003).

•• Suppression of Evidence. — Police officers had probable cause to stop defendant and the trial court did not err in denying suppression of the drug evidence the officers found, where the officers stopped defendant because of the erratic manner in which he was operating his bicycle, it was late at night, the street was dark, and the area was known as a high crime zone and and he was in violation of a traffic ordinance. State v. Flowers, 880 So. 2d 887, 2004 La. App. LEXIS 1865 (July 27, 2004).

Where officers were alerted to defendant by the marijuana smoke coming from defendant’s car, and therefore had probable cause to investigate, three factors supported applying the “plain feel” exception: (1) the location, texture, and packaging of the cocaine, (2) the concealed object had a texture consistent with cocaine, a hard, rock-like texture, and (3) the concealed object was packaged consistent with that commonly used to package cocaine, plastic; given those factors, the cocaine was lawfully seized pursuant to the “plain feel” exception and defendant’s motion to suppress was properly denied. State v. Craft, 870 So. 2d 359, 2004 La. App. LEXIS 633 (Mar. 10, 2004), writ denied by La. 2004-0923, 883 So. 2d 1005, 2004 La. LEXIS 2744 (La. Oct. 1, 2004).

Where defendant pled guilty to possession with intent to distribute cocaine, an investigatory stop was valid and the trial court’s admission of drug evidence was, therefore, proper where a detective’s actions were based on information from a reliable informant who knew defendant by name, detailed when the criminal activity would occur, described those involved, the detective observed an exchange between defendant and a second person, and the detective saw defendant furtively place something in the handle of his car door which was later found to have been a bag of crack cocaine. State v. Melancon, 860 So. 2d 225, 2003 La. App. LEXIS 2931 (Oct. 28, 2003), writ denied by La. 2003-3503, 870 So. 2d 297, 2004 La. LEXIS 1397 (La. Apr. 23, 2004).

Trial court did not err in denying defendant’s motion to suppress evidence of cocaine where, because he was driving at night with no lights, a violation of La. Rev. Stat. Ann. § 32:301, the deputies were justified in stopping him. After defendant exited his vehicle, the deputy performed a pat down of defendant and conducted a field interview, the deputy then looked through the open driver’s side door and saw a small off-white, rock-like substance, suspecting the item was crack cocaine, the deputy collected it; the appellate court held that the crack cocaine was in plain view, it was in defendant’s immediate control, and was thus, lawfully seized. State v. Walker, 853 So. 2d 61, 2003 La. App. LEXIS 2224 (July 29, 2003), writ of certiorari denied by La. 2003-2343, 865 So. 2d 738, 2004 La. LEXIS 410 (La. Feb. 6, 2004).

Defendant provided probable cause for arrest, and defendant’s motion to suppress was properly denied, where (1) officers acted on anonymous tip that indicated that a passenger in a green Mercury would be going to the donut shop to deliver cocaine, (2) as the driver of the vehicle exited, the three officers, dressed in plain clothes approached, and (3) defendant discarded the cannister, spilling rocks of cocaine onto the back seat. State v. Massey, 841 So. 2d 862, 2003 La. App. LEXIS 287 (Feb. 11, 2003), writ denied by La. 2003-0805, 855 So. 2d 758, 2003 La. LEXIS 3032 (La. Oct. 17, 2003).

Trial court did not abuse its his discretion when it denied a motion to suppress cocaine that defendant discarded before he was stopped by police, because defendant discarded drugs before the officers identified themselves and ordered him to stop. State v. Fairley, 822 So. 2d 818, 2002 La. App. LEXIS 2170 (June 26, 2002), writ denied by La. 2003-1427, 870 So. 2d 290, 2004 La. LEXIS 1380 (La. Apr. 23, 2004).

In trial for possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967(C) defendant’s motion to suppress evidence was properly denied; the warrantless search of defendant’s motel room was in response to a corroborated tip that drug activity was occurring there, the cocaine was in plain sight on the floor when the police officers entered the room, and defendant’s control of the room was shown by his presence and the fact that he opened the door when the police knocked. State v. Gentras, 733 So. 2d 113, 1999 La. App. LEXIS 838 (Mar. 30, 1999), writ denied by La. 99-1302, 748 So. 2d 464, 1999 La. LEXIS 2681 (La. Oct. 15, 1999), writ of certiorari denied, review denied by La. 2003-2734, 885 So. 2d 1126, 2004 La. LEXIS 3316 (La. Nov. 8, 2004), writ denied by La. 2006-0066, 929 So. 2d 1279, 2006 La. LEXIS 1938 (La. June 16, 2006).

• Double Jeopardy

•• Attachment Jeopardy. — Convictions for both distribution of cocaine, and conspiracy to distribute cocaine, violations of La. Rev. Stat. Ann. §§ 40:967 and 40:979, had not constituted double jeopardy where the same evidence had not been necessary for a conviction of both crimes; the distribution had been completed after the conspiracy to distribute. State v. Kelley, 836 So. 2d 1243, 2003 La. App. LEXIS 95 (Jan. 29, 2003).

Prosecutions of a defendant for possession of cocaine with the intent to distribute pursuant to La. Rev. Stat. Ann. § 40:967(C) and for possession of a firearm while in the possession of the same cocaine pursuant to La. Rev. Stat. Ann. § 14:95(E) violated the defendant’s rights under the Double Jeopardy Clauses of USCS Const. Amend. 5 and La. Const. art. I, § 15. State v. Thomas, 764 So. 2d 1104, 2000 La. App. LEXIS 1451 (May 17, 2000), writ denied by La. 2000-1734, 794 So. 2d 780, 2001 La. LEXIS 2040 (La. June 22, 2001).

• Guilty Pleas

•• General Overview. — Appellate court reinstated an individual’s convictions and sentences for the distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A), even though the trial judge failed to comply with La. Code Crim. Proc. Ann. art. 556.1, because the individual filed an affidavit with the court stating that he wished to retain the benefits of his plea agreement and that he affirmed his guilty pleas. State v. Reynolds, 733 So. 2d 1191, 1999 La. LEXIS 998 (Apr. 16, 1999).

Accused had to be informed of the nature and cause of the accusation against him, and when a person was charged with a felony, a prosecution had to be initiated by a grand jury indictment or a bill of information, and, with the State’s permission, a defendant could plead guilty to a lesser offense that was included in the offense charged in the bill of information, and, with the consent of the State, could plead guilty to a crime that was not responsive to the original bill of information as long as there was a new or written amended bill of information; thus, where a defendant who was charged with possession of 28 grams or more of cocaine, La. Rev. Stat. Ann. § 40:967(F), was permitted to plead guilty to possession of cocaine with intent to distribute, La. Rev. Stat. Ann. § 40:967(A)(1), which were both felonies, the guilty plea was invalid. State v. Porterfield, 524 So. 2d 1363, 1988 La. App. LEXIS 902 (Apr. 19, 1988), vacated by 541 So. 2d 909, 1988 La. App. LEXIS 2872 (La.App. 1 Cir. 1988).

•• Allocution & Colloquy. — Trial court’s failure to inform defendant that her guilty pleas to charges of possessing cocaine in violation of La. Rev. Stat. Ann. §§ 40:967(C) and 40:964 could result in the imposition of enhanced sentences for any subsequent offenses or of the possible penalties for future offenses as required by La. Code Crim. Proc. Ann. art. 556.1 was harmless error because the requirement that she be informed of an enhanced penalty for a second or subsequent offense was statutory rather than constitutional, and defendant made no claim that she was prejudiced by the trial court’s failure to inform her. State v. Jordan, 747 So. 2d 196, 1999 La. App. LEXIS 3291 (Nov. 24, 1999).

•• Appeals. — Trial court committed reversible error when it did not advise defendant that the statutory minimum sentence required the first five years to be served without benefit, and that the maximum possible penalty required the first five years to be served without benefit; thus, defendant’s guilty plea was vacated, and his conviction and sentence for distribution of cocaine were set aside. State v. Lewis, 749 So. 2d 914, 1999 La. App. LEXIS 3712 (Dec. 30, 1999), writ denied by La. 1999-3489, 752 So. 2d 875, 2000 La. LEXIS 18 (La. Jan. 7, 2000).

•• Changes & Withdrawals. — Despite the trial judge’s warnings regarding the consequences of defendant’s guilty plea as well as the consequences of his failure to appear for sentencing, defendant failed to appear for sentencing and was thereafter sentenced to more time than was originally agreed to; however, the trial judge did not err in denying defendant’s motion to withdraw the guilty plea under La. Code Crim. Proc. Ann. art. 559(A) to two counts of simple possession, in violation of La. Rev. Stat. Ann. § 40:967(C), where there was no breach of the plea agreement by either the state or the trial judge, as it was defendant’s actions that dictated the increased sentence imposed. State v. Stewart, 862 So. 2d 1271, 2003 La. App. LEXIS 3686 (Dec. 30, 2003).

Where the trial court erroneously informed defendant that she was eligible for probation when she was in fact not eligible for probation and had to receive a minimum jail sentence of five years under La. Rev. Stat. Ann. § 40:967, she was entitled to have the guilty plea set aside. State v. Johnson, 666 So. 2d 1137, 1995 La. App. LEXIS 3451 (Dec. 13, 1995), writ of certiorari denied by La. 96-0156, 671 So. 2d 925, 1996 La. LEXIS 1079 (La. Apr. 19, 1996).

•• Knowing & Intelligent Requirement. — Trial court had not erred in failing to properly advise defendant of his right to have a formal hearing prior to his stipulating to multiple offender bill where, after defendant stipulated to the allegations, the trial court further advised him that if he were to have a trial on the instant matter, he would have the right to remain silent, the right to cross-examine all witnesses against him, and the right to call his own witnesses. State v. Jerome, 845 So. 2d 1194, 2003 La. App. LEXIS 1220 (Apr. 29, 2003).

Sentence of 12 years at hard labor for attempting to distribute cocaine was affirmed, even though the trial court failed to inform defendant as it was required to do by La. Code Crim. Proc. Ann. art. 556.1(A)(1) before it accepted her guilty plea, that under La. Rev. Stat. Ann. §§ 40:967(B)(4)(b) and 14:27 it lacked the authority to suspend or probate the first two and one-half years of her sentence, where defendant failed to show that she was prejudiced by the trial court’s error. State v. Jordan, 747 So. 2d 193, 1999 La. App. LEXIS 3289 (Nov. 24, 1999).

• Juries & Jurors

•• Challenges to Jury Venire

••• General Overview. — Jurors called for service for a full week period may sit on more than one case during their week of service; where several members of the petit jury venire had served the day before a defendant’s narcotics sale trial on a jury that returned a guilty verdict against a different defendant in an unrelated narcotics sale case, there was no error in the returning of the names of the members of the jury to the petit jury venire for service in other cases to be tried that week. State v. Lee, 637 So. 2d 102, 1994 La. LEXIS 1607 (May 23, 1994).

•• Peremptory Challenges

••• General Overview. — In defendant’s trial for conviction for possession of cocaine, the trial court did not err in accepting the prosecutor’s reasons for a peremptory challenge to a juror as race-neutral and denying defendant’s Batson challenge, where the juror was excused because she lived on the street where the crime had occurred and the prosecutor noted that she might have seen or heard something or might have known two of the defense witnesses. State v. Bailey, 875 So. 2d 949, 2004 La. App. LEXIS 1373 (May 26, 2004), writ denied by La. 2004-1605, 887 So. 2d 476, 2004 La. LEXIS 3545 (La. Nov. 15, 2004), writ of certiorari denied by 546 U.S. 981, 126 S. Ct. 554, 163 L. Ed. 2d 468, 2005 U.S. LEXIS 7932, 74 U.S.L.W. 3273 (2005), writ denied by 976 So. 2d 159, 2008 La. LEXIS 170 (La. 2008).

•• Province of Court & Jury

••• General Overview. — Where two police officers testified that they saw defendant drop four rocks of crack cocaine from his hand while they checked him for weapons and the defendant testified that an unidentified person dropped the cocaine on the ground, the determination of the witnesses’ credibility was a question for the jury; the state proved the elements of the crime of possession of cocaine beyond a reasonable doubt based upon the officers’ testimony. State v. Wilson, 635 So. 2d 494, 1994 La. App. LEXIS 973 (Apr. 6, 1994), writ of certiorari denied by La. 94-1208, 642 So. 2d 192, 1994 La. LEXIS 2072 (La. Sept. 16, 1994).

•• Size of Jury

••• General Overview. — As the penalty provision for possession of pentazocine set forth in La. Rev. Stat. Ann. § 40:967(C)(1) does not state that the term of imprisonment is necessarily hard labor, the appropriate number of jurors to try the case should be six. State v. Ferguson, 474 So. 2d 964, 1985 La. App. LEXIS 9471 (June 3, 1985).

Verdict, which found defendant guilty of possession of pentazocine and was rendered by a jury composed of 12 jurors, was null because the appropriate number of jurors to try the case was 6 when the penalty provision of La. Rev. Stat. Ann. § 40:967(C)(1) did not state that the term of imprisonment was necessarily hard labor. State v. Ferguson, 474 So. 2d 964, 1985 La. App. LEXIS 9471 (June 3, 1985).

• Jurisdiction & Venue

•• Venue. — Where a package that a defendant had brought to a forwarding company was opened by an employee of a delivery company at an airport to assure its compliance with French customs regulations, and cocaine was discovered leading to the defendant’s arrest for distribution of cocaine, La. Rev. Stat. Ann. § 40:967(A), a district court could reasonably have concluded that the delivery to and the presence of the cocaine in the parish where the airport was located constituted a continuing crime and, under La. Code Crim. Proc. Ann. art. 611, that parish had venue. State v. Gentry, 462 So. 2d 624, 1985 La. LEXIS 7822 (Jan. 14, 1985).

• Trials

•• Burdens of Proof

••• Defense. — Where defendant made no showing of exceptional circumstances to justify a downward departure, he failed to carry his burden of proving the sentence imposed; defendant argued that life imprisonment at hard labor without benefit of parole, probation, or suspension of sentence, was excessive for a third felony offender convicted of four counts of distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A). State v. Jerome, 845 So. 2d 1194, 2003 La. App. LEXIS 1220 (Apr. 29, 2003).

••• Prosecution. — Where state presented the testimony of four police officers who participated in the search, but only one officer testified to seeing defendant at the residence to be searched, and a witness who implicated defendant as possessing the cocaine was angry at defendant because defendant had physically abused witness’s youngest daughter, the state established the essential elements of attempted possession of cocaine with intent to distribute beyond a reasonable doubt. State v. Jenkins, 846 So. 2d 778, 2002 La. App. LEXIS 4261 (Feb. 12, 2002).

Defendant who was convicted of possession of cocaine with intent to distribute in violation of La. Rev. Stat. Ann. § 40:967(A) claimed the State failed to sufficiently prove that all of the rocks seized actually consisted of crack cocaine; however, the State’s expert testified that he tested four of the thirteen rocks, and that each of the four was positive for cocaine, and Louisiana jurisprudence accepted the use of random sampling of substances for identification as controlled dangerous substances. State v. White, 715 So. 2d 714, 1998 La. App. LEXIS 1671 (June 30, 1998), writ denied by La. 98-2043, 729 So. 2d 577, 1998 La. LEXIS 3665 (La. Nov. 25, 1998).

Where defendant was convicted of distribution of cocaine, his conviction was proper; the State proved the identification of defendant as the perpetrator beyond a reasonable doubt. State v. Bovie, 665 So. 2d 558, 1995 La. App. LEXIS 3398 (Nov. 28, 1995).

Evidence was insufficient to support defendant’s conviction of distribution of cocaine within 1,000 feet of a school where neither the alleged cocaine rock nor the scientific analysis report from the crime laboratory was introduced into evidence; State did not prove that the substance distributed was, in fact, cocaine. State v. Thornton, 671 So. 2d 481, 1995 La. App. LEXIS 2744 (Oct. 6, 1995).

Where two police officers testified that they saw defendant drop four rocks of crack cocaine from his hand while they checked him for weapons and the defendant testified that an unidentified person dropped the cocaine on the ground, the determination of the witnesses’ credibility was a question for the jury; the state proved the elements of the crime of possession of cocaine beyond a reasonable doubt based upon the officers’ testimony. State v. Wilson, 635 So. 2d 494, 1994 La. App. LEXIS 973 (Apr. 6, 1994), writ of certiorari denied by La. 94-1208, 642 So. 2d 192, 1994 La. LEXIS 2072 (La. Sept. 16, 1994).

•• Closing Arguments

••• Evidence Not Admitted. — Defendant’s main argument, that the cocaine found in his possession belonged to his nephew, was not an impermissible reference to defendant’s other crimes; the prosecutor stated that defendant’s nephew was only trying to protect his uncle as the nephew had no criminal history, and therefore the nephew’s sentence would have been more lenient than defendant’s. State v. Williams, 841 So. 2d 936, 2003 La. App. LEXIS 452 (Feb. 25, 2003).

Where defendant was convicted of distribution of cocaine, the prosecutor’s remark during closing argument which referred to facts not in evidence did not mandate a mistrial; the remarks were not prejudicial to the extent that they substantially influenced the jury. State v. Alexander, 575 So. 2d 405, 1991 La. App. LEXIS 176 (Jan. 31, 1991).

•• Defendant’s Rights

••• Right to Confrontation. — Although, in a prosecution for distribution of cocaine under La. Rev. Stat. Ann. § 40:967(A)(1), a trial court allowed a narcotics agent to testify under his code name, to which the defendant did not object, despite the provisions of La. Code Crim. Proc. Ann. art. 841(A), a court of appeal considered the issue and determined that, given that the defendant was afforded an ample opportunity to cross-examine the agent and that he exercised that right, there was no violation of USCS Const. Amend. 6 or La. Const. art. I, § 16. State v. McIntyre, 708 So. 2d 1071, 1998 La. App. LEXIS 86 (Jan. 27, 1998), writ denied by La. 98-1032, 724 So. 2d 753, 1998 La. LEXIS 2799 (La. Sept. 18, 1998).

••• Right to Fair Trial. — In a criminal prosecution for distribution of cocaine, defendant’s inability to independently test the cocaine was not fatal to his defense; defendant had the opportunity at trial to challenge the identification of the substance, which he did by thoroughly cross-examining the State’s forensic testing expert. State v. Frazier, 870 So. 2d 1075, 2004 La. App. LEXIS 687 (Mar. 30, 2004), writ denied by La. 2004-1290, 885 So. 2d 584, 2004 La. LEXIS 3212 (La. Oct. 29, 2004).

Defendant was not deprived of his due process right to a fair trial by the six-month delay, for which the State offered no justification, between the offense and his arrest for distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A) because defendant failed to show that he was prejudiced by the brief delay and the prosecution was instituted within the six-year Statute of Limitations period, pursuant to La. Code Crim. Proc. Ann. art. 572(1), for felonies punishable by hard labor. State v. Crain, 379 So. 2d 1094, 1980 La. LEXIS 6522 (Jan. 28, 1980).

••• Right to Speedy Trial. — Where the record indicated defendant received actual notice of his court date for his trial on charges of distribution of cocaine and did not appear, any delay that occurred in beginning the trial was attributable to defendant himself and his constitutional speedy trial rights had not been violated. State v. Buckley, 839 So. 2d 1193, 2003 La. App. LEXIS 617 (Mar. 6, 2003).

•• Motions for Acquittal. — Defendant was not entitled to a directed verdict of acquittal after the state closed its case in his prosecution and conviction for possession of a controlled substance, a violation of La. Rev. Stat. Ann. § 40:967(C), as defendant’s admitted possession of syringes with drug traces thereon satisfied, beyond a reasonable doubt as required by La. Code Crim. Proc. Ann. art. 821, the drug possession element of the crime. State v. Warner, 444 So. 2d 284, 1983 La. App. LEXIS 9950 (Dec. 22, 1983).

•• Motions for Mistrial. — Trial court did not commit error by denying defendant’s motion for mistrial where, in defendant’s trial for possession with intent to distribute cocaine a detective commented that through his investigation he learned that defendant carried weapons, defendant objected to the officer’s testimony and moved for a mistrial; out of the jury’s hearing, defense counsel argued that the mention of the gun constituted prejudicial hearsay, the judge responded that hearsay was not a valid basis for a mistrial motion but the judge nevertheless admonished the jury to disregard the officer’s remark. There was no evidence in the record that the prosecutor deliberately elicited the information about defendant’s reputation for carrying a gun, it appeared his mention of defendant’s reputation for carrying a weapon was intended as an explanation for his actions, moreover, the testimony complained of was not part of a pattern of unresponsive answers. State v. Fisher, 852 So. 2d 1075, 2003 La. App. LEXIS 2218 (July 29, 2003), writ denied by La. 2003-2545, 872 So. 2d 510, 2004 La. LEXIS 1741 (La. May 14, 2004).

• Witnesses

•• Credibility. — Where after a traffic stop, defendant ran and threw down a bottle containing 70 rocks of cocaine, and the defense presented the testimony of the front seat passenger, who testified that it was the driver (who invoked the Fifth Amendment) who discarded the bottle, the jury was faced with conflicting testimony and obviously chose to believe the testimony of the police officers over that of the defense witnesses, both of whom admitted prior convictions for possession of cocaine; the evidence was sufficient to prove that defendant knowingly and intentionally possessed cocaine. State v. Bright, 860 So. 2d 196, 2003 La. App. LEXIS 2975 (Oct. 28, 2003), writ of certiorari denied by La. 2003-3409, 869 So. 2d 875, 2004 La. LEXIS 1159 (La. Apr. 2, 2004).

• Defenses

•• Entrapment. — Evidence was sufficient to convict defendant of distributing cocaine and he failed to establish defense of entrapment where the narcotics agent merely provided an opportunity for defendant to willingly commit a crime for which he was predisposed; after the agent made known her desire to purchase cocaine, she simply waited until defendant brought the cocaine to her vehicle and defendant, not the agent, directed the sequence of the events leading up to the drug transaction. State v. Bates, 853 So. 2d 71, 2003 La. App. LEXIS 2219 (July 29, 2003), writ denied by La. 2003-2565, 865 So. 2d 740, 2004 La. LEXIS 419 (La. Feb. 6, 2004).

The evidence indicated that rather than inducing defendant, the detective furnished an opportunity for defendant to distribute crack cocaine, that it was defendant’s own predisposition that caused defendant to readily commit the offense, and defendant, not the detective, directed the sequence of the events leading up to the drug transaction; thus, defendant’s defense of entrapment was rejected. State v. Rogers, 850 So. 2d 838, 2003 La. App. LEXIS 1803 (June 19, 2003), writ denied by La. 2003-2137, 865 So. 2d 73, 2004 La. LEXIS 298 (La. Jan. 30, 2004).

•• Statutes of Limitations. — Defendant was not deprived of his due process right to a fair trial by the six-month delay, for which the State offered no justification, between the offense and his arrest for distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A) because defendant failed to show that he was prejudiced by the brief delay and the prosecution was instituted within the six-year Statute of Limitations period, pursuant to La. Code Crim. Proc. Ann. art. 572(1), for felonies punishable by hard labor. State v. Crain, 379 So. 2d 1094, 1980 La. LEXIS 6522 (Jan. 28, 1980).

• Scienter

•• Knowledge. — To support a conviction for possession of cocaine, the State must present evidence establishing beyond a reasonable doubt that the defendant was in possession of the drug and that he knowingly and intentionally possessed it; attempted possession of cocaine is an authorized responsive verdict to a charge of simple possession of cocaine. State v. Sylvia, 845 So. 2d 358, 2003 La. LEXIS 1074 (Apr. 9, 2003).

Crack pipes provide circumstantial evidence of an individual’s guilty knowledge that he is in possession of cocaine even when the amount involved constitutes no more than the residue coating the pipe’s walls. State v. Sylvia, 845 So. 2d 358, 2003 La. LEXIS 1074 (Apr. 9, 2003).

Crime of possession with intent to distribute cocaine in violation of La. Rev. Stat. Ann. § 40:967 requires proof that the defendant knowingly and intentionally possessed the drug and that he did so with the specific intent to distribute it; guilty knowledge is an essential element to the crime of possession of contraband, and such knowledge may be inferred from the circumstance, where possession can be either “actual” or “constructive.” State v. Marshall, 841 So. 2d 881, 2003 La. App. LEXIS 461 (Feb. 25, 2003), writ denied by La. 2003-0909, 854 So. 2d 345, 2003 La. LEXIS 2663 (La. Sept. 26, 2003).

Without supporting evidence, guilty knowledge, as required to convict a person of possession of cocaine, cannot be gleaned from mere possession of the paraphernalia. State v. Postell, 735 So. 2d 782, 1999 La. App. LEXIS 1530 (Apr. 22, 1999).

•• Specific Intent. — Defendant’s argument that defendant only had the specific intent to distribute “counterfeit” cocaine, was to no avail, where the packages contained mostly common adulterating agents, with only traces of cocaine, defendant told the undercover agent the cocaine was “good,” and two of the packages were wrapped in rubber latex material, which emitted an odor that the packagers normally used to prevent drug-sniffing dogs from detecting the scent of cocaine. State v. Smith, 864 So. 2d 679, 2003 La. App. LEXIS 3372 (Dec. 9, 2003).

Evidence was sufficient to have convicted defendant of possession with intent to distribute cocaine where, although defendant did not have the drugs on his person at time of his arrest, he had access to the area where the cocaine was found shortly before police discovered it, there had been no guests in the house other than defendant before the officers arrived, and the owner had not placed the cocaine in the toilet himself, and the telephone call by the detective in which he arranged to buy the cocaine and the circumstantial evidence connecting the call to defendant was sufficient to prove intent to distribute cocaine. State v. Fisher, 852 So. 2d 1075, 2003 La. App. LEXIS 2218 (July 29, 2003), writ denied by La. 2003-2545, 872 So. 2d 510, 2004 La. LEXIS 1741 (La. May 14, 2004).

To prove possession with the intent to distribute cocaine, the State must show the defendant knowingly or intentionally possessed the drugs and he did so with the specific intent to distribute them pursuant to La. Rev. Stat. Ann. § 40:967; specific intent is “that state of mind which exists when the circumstances indicate that the offender actively desired the prescribed criminal consequences to follow his act or failure to act”, pursuant to La. Rev. Stat. Ann. § 14:10(1), and specific intent may be inferred from the circumstances of a transaction and from the actions of the accused with specific intent being a legal conclusion to be resolved by the fact-finder. State v. Robinson, 846 So. 2d 76, 2003 La. App. LEXIS 1018 (Apr. 8, 2003), writ denied by La. 2003-1361, 860 So. 2d 1131, 2003 La. LEXIS 3561 (La. Nov. 26, 2003).

Intent to distribute cocaine under La. Rev. Stat. Ann. § 40:967 may be established by proving circumstances surrounding defendant’s possession which gave rise to an inference of such intent where such circumstances include: (1) previous attempts to distribute; (2) whether the drugs are in a form consistent with distribution; (3) the amount of the drugs; (4) expert testimony indicating the amount of the drugs recovered is not consistent with personal use; and (5) paraphernalia evidencing an intent to distribute. State v. Robinson, 846 So. 2d 76, 2003 La. App. LEXIS 1018 (Apr. 8, 2003), writ denied by La. 2003-1361, 860 So. 2d 1131, 2003 La. LEXIS 3561 (La. Nov. 26, 2003).

Defendant argued that the State’s evidence concerning “distribution” was insufficient to establish this element of the offense charged; however, an officer who was qualified as an expert in the use, packaging, distribution, and value of narcotics testified that because of the quantity of drugs (16 rocks), the packaging of the drugs (individual doses), and the value of the drugs seized ($160-$320), defendant was involved in distribution of narcotics and not possession for personal use, since, according to the officer, a user generally possessed a few rocks, which he consumed, and then he bought more. State v. Robinson, 846 So. 2d 76, 2003 La. App. LEXIS 1018 (Apr. 8, 2003), writ denied by La. 2003-1361, 860 So. 2d 1131, 2003 La. LEXIS 3561 (La. Nov. 26, 2003).

State established defendant’s specific intent for attempted possession of cocaine where the police had information defendant would be delivering cocaine, defendant ran a stop sign and fled demonstrating guilty knowledge, and the passenger was caught stuffing cocaine into a vent when the car was stopped. State v. Segura, 829 So. 2d 587, 2002 La. App. LEXIS 2841 (Sept. 30, 2002), writ denied by La. 2002-2696, 840 So. 2d 569, 2003 La. LEXIS 893 (La. Mar. 28, 2003).

Proof of the necessary element of specific criminal intent to support a conviction for the crime of possession of cocaine with intent to distribute in violation of La. Rev. Stat. Ann. § 40:967(A) was established in defendant’s trial by proof of the circumstances that surrounded defendant’s possession, which gave rise to a reasonable inferences of intent to distribute, such as the quantity of the drug in defendant’s possession, the individual packaging of the crack cocaine, and the type of container that stored the drug; thus, the State was not required to present evidence that defendant actually engaged in a sale or exchange of cocaine. State v. White, 715 So. 2d 714, 1998 La. App. LEXIS 1671 (June 30, 1998), writ denied by La. 98-2043, 729 So. 2d 577, 1998 La. LEXIS 3665 (La. Nov. 25, 1998).

Defendant’s conviction for possession of cocaine with the intent to distribute more than 200 and less than 400 grams in violation of La. Rev. Stat. Ann. § 40:967(A) was supported by sufficient evidence, including the testimony of an expert in the field of narcotics investigation that defendant possessed a large amount of cash and over 200 grams of cocaine, an amount that was inconsistent with personal use and had a high street value. State v. Lassere, 683 So. 2d 812, 1996 La. App. LEXIS 2259 (Oct. 1, 1996), writ of certiorari denied by La. 96-2655, 692 So. 2d 445, 1997 La. LEXIS 1132 (La. Apr. 18, 1997).

Jury’s conclusion that defendant had the requisite intent to distribute cocaine was supported by evidence showing that 20 pieces of crack were found on defendant’s person and that defendant admitted that he sold drugs. State v. Smith, 649 So. 2d 1078, 1995 La. App. LEXIS 21 (Jan. 19, 1995), writ of certiorari denied by La. 95-0415, 656 So. 2d 1011, 1995 La. LEXIS 1667 (La. June 23, 1995).

Where drugs found in defendant’s car were in one package and amounted to a week and half’s use and no weighing scales, plastic baggies or other paraphernalia normally used for measuring or packaging drugs for distribution were found, there was insufficient evidence to show that defendant intended to distribute the drugs. State v. Hearold, 603 So. 2d 731, 1992 La. LEXIS 3424 (June 29, 1992).

To be found guilty of attempted distribution of cocaine under the provisions of La. Rev. Stat. Ann. § 40:967(A)(1), a defendant must have a specific intent to distribute cocaine and do or omit an act for the purpose of and tending directly toward the accomplishing of his objective. State v. Chatman, 599 So. 2d 335, 1992 La. App. LEXIS 1280 (Apr. 10, 1992).

Mere possession of a controlled substance is not evidence of a specific intent to distribute that substance in violation of La. Rev. Stat. Ann. § 40:967(A)(2); to meet its burden of proving possession with intent to distribute, the prosecution is required to show that the amount or the circumstances of the possession are inconsistent with a possession for personal use. State v. Elzie, 343 So. 2d 712, 1977 La. LEXIS 6292 (Mar. 7, 1977).

• Jury Instructions

•• General Overview. — Court reversed defendant’s conviction for possession of cocaine with intent to distribute, a violation of La. Rev. Stat. Ann. § 40:967(A) because the trial judge’s charge to the jury permitted the jury to convict defendant for a crime that he was not charged with in the bill of information. State v. Johnson, 637 So. 2d 1033, 1994 La. LEXIS 1474 (June 3, 1994).

• Sentencing

•• General Overview. — Sentences of fifteen years at hard labor with credit for time served imposed for convictions for distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A) were not excessive, where the trial court was aware that one defendant was a drug user and that the other defendant had been charged as a triple offender. State v. Ballard, 747 So. 2d 1224, 1999 La. App. LEXIS 3345 (Nov. 24, 1999).

•• Alternatives. — Contention of a defendant that the trial court failed to comply with the sentencing requirements of La. Rev. Stat. Ann. § 40:967(B)(4)(b) by not specifying that the first five years of each sentence be served without benefit of parole, probation, or suspension of sentence, was meritorious; characterizing the defect as effectively imposing an illegally lenient sentence, a defect that did not involve exercise of the sentencing judge’s discretion, the court corrected the sentence by amendment. State v. Sanders, 734 So. 2d 1276, 1999 La. App. LEXIS 1479 (May 19, 1999), writ denied by La. 1999-1980, 752 So. 2d 175, 2000 La. LEXIS 96 (La. Jan. 7, 2000), writ denied by La. 2002-0691, 836 So. 2d 129, 2003 La. LEXIS 540 (La. Feb. 14, 2003), writ denied by La. 2003-3084, 888 So. 2d 825, 2004 La. LEXIS 3715 (La. Dec. 10, 2004).

••• Probation

•••• General Overview. — Trial court’s failure to specify that the first five years of defendant’s sentence for distributing a controlled dangerous substance, in violation of La. Rev. Stat. Ann. § 40:967, should have been served without the benefit of probation or suspension of sentence and did not prohibit parole, did not need addressing on appeal; according to La. Rev. Stat. Ann. § 15:301.1(A) and (C), the sentence was deemed to have contained those restrictions. State v. Sanders, 861 So. 2d 589, 2003 La. App. LEXIS 3130 (Nov. 12, 2003), amended by La. 04-0017, 876 So. 2d 42, 2004 La. LEXIS 1661 (La. May 14, 2004).

La. Rev. Stat. Ann. § 40:967(G) provides that the sentence of a person sentenced under § 40:967(F) shall not be suspended. Section 40:967(G) bars a defendant’s eligibility for probation or parole only prior to his serving the minimum sentence. State v. Rodriguez, 781 So. 2d 640, 2001 La. App. LEXIS 321 (Feb. 14, 2001).

Following defendant’s conviction for distributing cocaine, although the trial court properly adjudicated him as a habitual offender and sentenced as a second felony offender, the trial court erred in making defendant’s entire sentence without the benefit of parole; La. Rev. Stat. Ann. § 40:967 only required the first five years to be served without parole. State v. Hunter, 768 So. 2d 687, 2000 La. App. LEXIS 2184 (Sept. 27, 2000), writ denied by La. 2000-3070, 799 So. 2d 1150, 2001 La. LEXIS 3911 (La. Oct. 26, 2001), writ denied by La. 2001-2087, 813 So. 2d 424, 2002 La. LEXIS 1238 (La. Apr. 19, 2002).

Sentence of 30 years without benefit of parole imposed on a defendant who was convicted of possessing 28 grams or more, but less than 200 grams, of cocaine, and was found to be a second offender, was error; pursuant to La. Rev. Stat. Ann. § 40:967(G), one convicted of possession of more than 28 grams, but less than 200 grams, of cocaine was not eligible for parole prior to serving the minimum sentence of 10 years provided for in La. Rev. Stat. Ann. § 40:967(F). State v. Toca, 769 So. 2d 665, 2000 La. App. LEXIS 2527 (Sept. 6, 2000), writ denied by La. 2000-2835, 799 So. 2d 492, 2001 La. LEXIS 4041 (La. Oct. 12, 2001).

Defendant’s sentence was amended to exclude benefits only for the first five years of the sentence where such provision was mandated by La. Rev. Stat. Ann. § 40:967(B). State v. Johnson, 766 So. 2d 572, 2000 La. App. LEXIS 1519 (June 14, 2000).

Where the trial court erroneously informed defendant that she was eligible for probation when she was in fact not eligible for probation and had to receive a minimum jail sentence of five years under La. Rev. Stat. Ann. § 40:967, she was entitled to have the guilty plea set aside. State v. Johnson, 666 So. 2d 1137, 1995 La. App. LEXIS 3451 (Dec. 13, 1995), writ of certiorari denied by La. 96-0156, 671 So. 2d 925, 1996 La. LEXIS 1079 (La. Apr. 19, 1996).

In the conviction of defendant for possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967(C)(2) and La. Code Crim. Proc. Ann. art. 893(A), (B) did not prohibit the trial court’s imposition of probation and suspension of sentence upon defendant where defendant had admitted a prior conviction for possession of heroin. State v. Cole, 447 So. 2d 1268, 1984 La. App. LEXIS 8584 (Mar. 26, 1984), writ of certiorari denied by 449 So. 2d 1348, 1984 La. LEXIS 8907 (La. 1984).

•• Appeals

••• General Overview. — Defendant was sentenced to 20 years without the benefit of parole, probation or suspension of sentence for the distribution of cocaine, but under La. Rev. Stat. Ann. § 40:967(B)(4)(b), only the first two years was without benefit of parole, probation or suspension of sentence; thus, the imposition of the entire sentence without benefit of parole, probation, or suspension of sentence was illegal, and the matter was remanded for resentencing. State v. Darensbourg, 871 So. 2d 533, 2004 La. App. LEXIS 681 (Mar. 30, 2004), remanded by La. App. 06-572, 948 So. 2d 1128, 2006 La. App. LEXIS 2936 (La.App. 5 Cir. Dec. 27, 2006).

Because defendant’s 20-year sentence at hard labor for possession of between 28 and 199 grams of cocaine as a second felony offender was illegally lenient under La. Rev. Stat. Ann. § 15:529.1(G) of the Habitual Offender Law and former La. Rev. Stat. Ann. § 40:967(F), the sentence was vacated and remanded for resentencing. State v. Chisley, 860 So. 2d 45, 2003 La. App. LEXIS 2850 (Oct. 15, 2003), writ of certiorari denied by La. 2003-3358, 869 So. 2d 874, 2004 La. LEXIS 1156 (La. Apr. 2, 2004), remanded by La. App. 06-900, 957 So. 2d 226, 2007 La. App. LEXIS 753 (La.App. 5 Cir. Apr. 24, 2007).

Appellate court held that defendant’s sentence was not excessive as under La. Rev. Stat. Ann. § 40:967(B)(4)(b); defendant was subject to a sentence from two to 30 years and a possible fine of up to $50,000 and defendant was given a mid-range sentence of 16 years and a fine of $1,500; based on his criminal history, the sentence was not excessive. State v. Collins, 865 So. 2d 117, 2003 La. App. LEXIS 2805 (Oct. 7, 2003).

Because defendant did not object to his sentence as a second offender under La. Rev. Stat. Ann. §§ 40:967(B) and 15:529.1, or file a motion to reconsider the sentence as required by La. Code Crim. Proc. Ann. art. 881.1, defendant was precluded from urging any ground of objection to the sentence. State v. Hulbert, 852 So. 2d 1245, 2003 La. App. LEXIS 2393 (Aug. 20, 2003), writ denied by La. 2003-2908, 867 So. 2d 686, 2004 La. LEXIS 558 (La. Feb. 13, 2004).

Trial court erred by failing to rule on defendant’s motion to reconsider sentence even though the court had already signed the order granting the appeal, and the trial court had jurisdiction to take any action on that motion despite having already granted the motion for appeal. State v. Evans, 844 So. 2d 111, 2003 La. App. LEXIS 646 (Mar. 11, 2003), remanded by 2009 La. App. LEXIS 2226 (La.App. 5 Cir. Dec. 29, 2009).

Defendant’s concurrent sentences of 20 years at hard labor with five years suspended conditioned on five years’ supervised probation for the crime of possession with intent to distribute marijuana and 25 years at hard labor with 10 years suspended conditioned on five years’ supervised probation for the crime of possession with intent to distribute cocaine were not constitutionally excessive; the sentences fell within the statutory limits, defendant was in possession of a large quantity of illegal substances, and defendant had been previously convicted of four felonies and numerous misdemeanors. State v. Graves, 798 So. 2d 1090, 2001 La. App. LEXIS 2113 (Oct. 3, 2001), writ denied by La. 2002-0029, 827 So. 2d 420, 2002 La. LEXIS 3021 (La. Oct. 14, 2002).

Where defendant did not timely file a motion to reconsider his sentences, the appellate court was precluded from considering his assertion that his concurrent sentences of two years at hard labor for two convictions for possession of controlled dangerous substances were excessive. State v. Craft, 796 So. 2d 907, 2001 La. App. LEXIS 2106 (Oct. 3, 2001).

Defendant’s sentence of 22 years at hard labor, the first five without suspension, probation or parole, for distributing cocaine within 1,000 feet of a school was not constitutionally excessive; defendant had one earlier felony drug conviction and was arrested on eight prior occasions. State v. McCraney, 798 So. 2d 227, 2001 La. App. LEXIS 2015 (Sept. 25, 2001).

Even where defendant’s sentence was illegally lenient by the failure to impose the stipulation contained in La. Rev. Stat. Ann. § 40:967(B)(4)(b) that the first five years of the sentences were to be served without benefit of parole, the appellate court would not correct the error where it was favorable to defendant and was not raised by the State. State v. Lorio, 797 So. 2d 131, 2001 La. App. LEXIS 2183 (Sept. 19, 2001), writ denied by La. 2001-2966, 827 So. 2d 414, 2002 La. LEXIS 3003 (La. Oct. 14, 2002).

Error patent with the defendant not being assessed a fine of a minimum of $250,000 was not correctable error where the State had not objected to the minimum fine for being convicted of possession of more than 400 grams of cocaine; La. Rev. Stat. Ann. § 40:967(C) requires a person convicted of possession of more than 400 grams of cocaine to pay a minimum fine of $250,000. State v. Boson, 778 So. 2d 687, 2001 La. App. LEXIS 155 (Jan. 17, 2001), writ denied by La. 2001-0430, 824 So. 2d 1192, 2002 La. LEXIS 2611 (La. Sept. 13, 2002).

Defendant argued on appeal that the sentence imposed on a conviction for possession of cocaine was unconstitutionally excessive in violation of USCS Const. Amend. 8 and La. Const. art. I, § 20; however, the record revealed that the sentence of 60 years at hard labor was illegally lenient because no fine had been imposed as was required by La. Rev. Stat. Ann. § 40:967(F)(1)(c), and defendant did not show how the imposition of the illegally lenient sentence was unconstitutional as to defendant in light of the fact that under La. Rev. Stat. Ann. §§ 40:967(F), 40:982, 60 years at hard labor was the minimum sentence the trial court could have imposed. State v. Jackson, 778 So. 2d 23, 2000 La. App. LEXIS 3336 (Dec. 13, 2000), writ denied by La. 2001-0162, 802 So. 2d 629, 2001 La. LEXIS 3232 (La. Nov. 21, 2001).

Trial judge did not abuse discretion in imposing a sentence of seven years imprisonment, with the first five years to be served without benefit of parole, probation, or suspension of sentence, on a conviction for distribution of cocaine, pursuant to La. Rev. Stat. Ann. § 40:967(B)(4)(b), and the sentence was not constitutionally excessive; the defendant had eight prior felony arrests with no convictions, 44 misdemeanor arrests with two prior convictions, and 96 city arrests with eight convictions. State v. Ross, 760 So. 2d 1256, 2000 La. App. LEXIS 1159 (May 17, 2000).

Because the state did not challenge the trial court’s failure to deny defendant parole eligibility under La. Rev. Stat. Ann. §§ 15:529.1(G) and 40:967(G), the appellate court did not correct the error on appeal. State v. Lassere, 683 So. 2d 812, 1996 La. App. LEXIS 2259 (Oct. 1, 1996), writ of certiorari denied by La. 96-2655, 692 So. 2d 445, 1997 La. LEXIS 1132 (La. Apr. 18, 1997).

Sentences for convictions of distribution of cocaine within 1,000 feet of a school were illegal because the trial court ordered all 18 years of each sentence to be served without benefit of parole, probation, or suspension of sentence when the denial of benefits was applicable to only the first 15 years of the sentence pursuant to La. Rev. Stat. Ann. § 40:981.3(E)(1). State v. Thornton, 671 So. 2d 481, 1995 La. App. LEXIS 2744 (Oct. 6, 1995).

Despite a defendant’s argument that there were several mitigating circumstances under La. Code Crim. Proc. Ann. art. 894.1(B) that a trial judge did not consider in sentencing her, given that the defendant’s sentence was within the sentencing range for distribution of cocaine under La. Rev. Stat. Ann. § 40:967 and that the trial court considered all relevant circumstances and the sentence did not shock the sense of justice of the Court of Appeal of Louisiana, Third Circuit, the sentence did not violate La. Const. of 1974 art. I, § 20, and there was no manifest abuse of discretion by the trial judge. State v. Craig, 596 So. 2d 297, 1992 La. App. LEXIS 636 (Mar. 11, 1992).

Where defendant was convicted of distributing cocaine, a sentence of seven years at hard labor was not excessive because it was near the minimum term permitted under La. Rev. Stat. Ann. § 40:967(B) and defendant had a history of serious criminal activity. State v. Goins, 568 So. 2d 231, 1990 La. App. LEXIS 2174 (Oct. 3, 1990), writ of certiorari denied by 573 So. 2d 1117, 1991 La. LEXIS 295 (La. 1991), writ of certiorari denied by 573 So. 2d 1118, 1991 La. LEXIS 296 (La. 1991).

Defendant’s sentences of five years at hard labor on one count of distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967 and five years at hard labor on a second count for the same crime, two years of which were to be served consecutively with the first sentence, were within the statutory limits and therefore were not unconstitutionally excessive in violation of La. Const. art. I, § 20. State v. Logan, 498 So. 2d 1197, 1986 La. App. LEXIS 8662 (Dec. 10, 1986).

Where defendant was convicted of one count each of attempted possession of cocaine, attempted possession of methylphenidate, and attempted possession of codeine stemming from a search of a residence, the trial court erred in enhancing each of the sentences based on defendant’s status as a second offender; where defendant was convicted of more than a single count at the same time, it was error for the trial court to enhance more than one sentence pursuant to a multiple bill. State v. Hayes, 488 So. 2d 1287, 1986 La. App. LEXIS 6869 (May 12, 1986).

Trial court adequately complied with La. Code Crim. Proc. Ann. art. 894.1 by sufficiently articulating that it considered the letters urging a probated sentence and the pre-sentence investigation report that defendant had violated previous probations and did not abuse its discretion or violate La. Const. art. I, § 20, by imposing a sentence of 17 ½ years at hard labor for distribution of a controlled dangerous substance, a violation of La. Rev. Stat. Ann. § 40:967(A)(1), based on defendant’s long history of criminal conduct and drug abuse and reputation as a member of the drug community, the absence of mitigating factors, and the danger posed to society by distribution of dangerous drugs. State v. Marks, 472 So. 2d 601, 1985 La. App. LEXIS 9493 (July 2, 1985).

Imposition of the maximum sentence and fine for attempted possession of phenmetrazine, a violation of La. Rev. Stat. Ann. §§ 40:967(C), 14:27, was not an abuse of discretion considering defendant’s lengthy misdemeanor record, his prior arrests, the considerable benefit gained by his guilty plea, his drug-related arrest while the presentence investigation was being made, and his unsavory reputation in the community. State v. King, 446 So. 2d 561, 1984 La. App. LEXIS 8201 (Mar. 7, 1984).

•• Concurrent Sentences. — Concurrent sentences of 30 years at hard labor for 2 counts of distribution of cocaine was not an excessive sentence where defendant had past convictions for manslaughter and possession of cocaine, and his behavior demonstrated a propensity for criminal activity. State v. Perkins, 831 So. 2d 455, 2002 La. App. LEXIS 3272 (Oct. 29, 2002), writ denied by La. 2002-3173, 854 So. 2d 348, 2003 La. LEXIS 2651 (La. Sept. 26, 2003).

Sentences were sufficiently particularized on the record and not grossly disproportionate to the crimes committed and therefore not excessive: a sentence of 7 years at hard labor for conspiracy to distribute methamphetamine, a sentence of 12 years at hard labor for methamphetamine distribution, and a sentence of 8 years at hard labor for possession with intent to distribute with the former two sentences made to run concurrently with each other and consecutively with the latter sentence. State v. Harris, 593 So. 2d 441, 1992 La. App. LEXIS 59 (Jan. 22, 1992).

•• Corrections, Modifications & Reductions

••• General Overview. — Trial court improperly restricted defendant’s parole eligibility when sentencing defendant as a multiple offender for his conviction for distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A), where former § 40:967 restricted parole eligibility for the first five years of the sentence and not, as the trial court had done, which was to have imposed defendant’s multiple offender sentence without parole eligibility for the entire term of imprisonment. State v. Bates, 853 So. 2d 71, 2003 La. App. LEXIS 2219 (July 29, 2003), writ denied by La. 2003-2565, 865 So. 2d 740, 2004 La. LEXIS 419 (La. Feb. 6, 2004).

Where the State made no objection in the trial court to the illegally lenient sentence imposed on defendant and it failed to raise the issue on appeal, the appellate court declined to remand the case for imposition of the fine and the correction of a sentence as mandated by La. Rev. Stat. Ann. § 15:303.1(A). State v. Comena, 843 So. 2d 464, 2003 La. App. LEXIS 720 (Mar. 19, 2003).

Where a conviction for possession of cocaine pursuant to La. Rev. Stat. Ann. § 40:967 provided a range of fines to be imposed, which the trial court did not impose upon defendant, the matter had to be remanded to the trial court for the imposition of the fine on the cocaine charge. State v. Hall, 843 So. 2d 488, 2003 La. App. LEXIS 740 (Mar. 19, 2003), writ denied by La. 2003-1117, 916 So. 2d 128, 2005 La. LEXIS 2728 (La. Nov. 28, 2005).

Only the first five years (now two years) of a sentence could be served without benefit of parole, probation or suspension of sentence; because defendant was sentenced without those benefits on the entire 15-year sentence, the denial of those benefits on the last 10 years of the sentence were deleted. State v. Kirk, 2002 La. App. LEXIS 3634 (Nov. 21, 2002).

By failing to impose a fine on defendant, the trial court imposed an illegally lenient sentence under La. Rev. Stat. Ann. § 40:967(F)(1)(a); however, the appellate court declined to remand for correction of that patent sentencing error because the State failed to seek relief in either the trial court or the appellate court and it was inappropriate to remand for correction of the illegally lenient sentence resulting from the failure to impose a fine. State v. Major, 829 So. 2d 625, 2002 La. App. LEXIS 3059 (Oct. 2, 2002), writ denied by La. 2003-0267, 866 So. 2d 825, 2004 La. LEXIS 666 (La. Feb. 20, 2004).

Defendant’s sentence was amended to exclude benefits only for the first five years of the sentence where such provision was mandated by La. Rev. Stat. Ann. § 40:967(B). State v. Johnson, 766 So. 2d 572, 2000 La. App. LEXIS 1519 (June 14, 2000).

Contention of a defendant that the trial court failed to comply with the sentencing requirements of La. Rev. Stat. Ann. § 40:967(B)(4)(b) by not specifying that the first five years of each sentence be served without benefit of parole, probation, or suspension of sentence, was meritorious; characterizing the defect as effectively imposing an illegally lenient sentence, a defect that did not involve exercise of the sentencing judge’s discretion, the court corrected the sentence by amendment. State v. Sanders, 734 So. 2d 1276, 1999 La. App. LEXIS 1479 (May 19, 1999), writ denied by La. 1999-1980, 752 So. 2d 175, 2000 La. LEXIS 96 (La. Jan. 7, 2000), writ denied by La. 2002-0691, 836 So. 2d 129, 2003 La. LEXIS 540 (La. Feb. 14, 2003), writ denied by La. 2003-3084, 888 So. 2d 825, 2004 La. LEXIS 3715 (La. Dec. 10, 2004).

••• Cooperation With Government. — La. Rev. Stat. Ann. § 40:967(G)(2), which permitted a reduction or suspension in sentence if the defendant provided substantial assistance in the identification, arrest or conviction of other parties to the crimes, was constitutional; the court held there was no exclusive authority in the district attorney to move for such leniency, but that the sentencing court, sua sponte, the district attorney or defendant could move for such treatment. State v. Le Compte, 406 So. 2d 1300, 1981 La. LEXIS 10906 (Nov. 16, 1981).

••• Illegal Sentences. — While the issue was moot because defendant was to be resentenced on other grounds, defendant, who was convicted of distributing cocaine, received an illegally lenient sentence because the trial court failed to impose the mandatory fine. At the time of defendant’s offense, La. Rev. Stat. Ann. § 40:981.3(E) provided that defendant was to be punished by the imposition of the $50,000 maximum fine authorized for distributing cocaine under La. Rev. Stat. Ann. § 40:967(B)(4)(b). State v. Young, 902 So. 2d 461, 2005 La. App. LEXIS 1087 (Apr. 26, 2005), remanded by La. App. 05-795, 926 So. 2d 652, 2006 La. App. LEXIS 539 (La.App. 5 Cir. Mar. 14, 2006).

Trial court erred in sentencing defendant to 30 years at hard labor with 15 being without benefit of parole as the minimum sentence at the time the crime was committed was that 30 years be served at hard labor without benefit of parole. Thus, defendant’s sentence was amended. State v. Ennis, 877 So. 2d 300, 2004 La. App. LEXIS 1777 (July 7, 2004), writ denied by 978 So. 2d 297, 2008 La. LEXIS 731 (La. 2008).

Trial judge imposed an illegal sentence, after defendant was found guilty of possession of cocaine and then found to be a fourth felony offender, detrimental to defendant when he improperly imposed defendant’s enhanced sentence without the benefit of parole. State v. Bailey, 875 So. 2d 949, 2004 La. App. LEXIS 1373 (May 26, 2004), writ denied by La. 2004-1605, 887 So. 2d 476, 2004 La. LEXIS 3545 (La. Nov. 15, 2004), writ of certiorari denied by 546 U.S. 981, 126 S. Ct. 554, 163 L. Ed. 2d 468, 2005 U.S. LEXIS 7932, 74 U.S.L.W. 3273 (2005), writ denied by 976 So. 2d 159, 2008 La. LEXIS 170 (La. 2008).

Defendant’s sentence for possession of cocaine in amounts greater than 200 grams but less than 400 grams was illegally lenient as La. Rev. Stat. Ann. § 40:967(F)(1)(b) required that a fine of not less than $100,000 nor more than $350,000 be imposed; thus, because defendant received a term of 30 years’ imprisonment but no fine, the sentence was vacated and remanded to the trial court for resentencing. State v. August, 870 So. 2d 553, 2004 La. App. LEXIS 864 (Apr. 7, 2004).

In a criminal prosecution for distribution of cocaine, the jury erred by imposing an illegal sentence of 12 years’ imprisonment at hard labor, without benefits; La. Rev. Stat. Ann. § 40:967(B)(4)(b) only allows for the first five years of the sentence to be served without the benefit of parole, probation, or suspension of sentence. State v. Frazier, 870 So. 2d 1075, 2004 La. App. LEXIS 687 (Mar. 30, 2004), writ denied by La. 2004-1290, 885 So. 2d 584, 2004 La. LEXIS 3212 (La. Oct. 29, 2004).

Male defendant’s sentence after pleading guilty to possession of cocaine in an amount more than 200 grams but less than 400 was improper, where La. Rev. Stat. Ann. § 40:967(F)(1)(b) required that a fine be imposed also. State v. Williams, 859 So. 2d 751, 2003 La. App. LEXIS 2871 (Oct. 6, 2003), writ denied by La. 2004-3093, 916 So. 2d 133, 2005 La. LEXIS 2745 (La. Nov. 28, 2005).

Where the State made no objection in the trial court to the illegally lenient sentence imposed on defendant and it failed to raise the issue on appeal, the appellate court declined to remand the case for imposition of the fine and the correction of a sentence as mandated by La. Rev. Stat. Ann. § 15:303.1(A). State v. Comena, 843 So. 2d 464, 2003 La. App. LEXIS 720 (Mar. 19, 2003).

La. Rev. Stat. Ann. § 40:967(B)(4)(b) provides that only the first five years of the sentence should be without benefit of parole, probation, or suspension of sentence. State v. Evans, 844 So. 2d 111, 2003 La. App. LEXIS 646 (Mar. 11, 2003), remanded by 2009 La. App. LEXIS 2226 (La.App. 5 Cir. Dec. 29, 2009).

Where the trial court improperly sentenced defendant under revised sentencing statute, La. Rev. Stat. Ann. § 40:967(F), rather than version of statute in effect at the time of the crime, the trial court had imposed an illegally lenient sentence, which would be vacated and remanded for resentencing. State v. Guilbeau, 838 So. 2d 160, 2003 La. App. LEXIS 204 (Feb. 5, 2003), writ denied by La. 2003-0553, 848 So. 2d 538, 2003 La. LEXIS 1719 (La. June 6, 2003).

Trial court’s patent error, in sentencing a defendant, who pled guilty to possession with intent to distribute cocaine, without specifying that the sentence was to be served without benefits of parole, probation or suspension for the first five years pursuant to La. Rev. Stat. Ann. § 40:967(B)(4)(b), was moot because defendant’s original sentence was vacated when defendant was sentenced under a multiple offender finding. State v. Joseph, 839 So. 2d 103, 2003 La. App. LEXIS 18 (Jan. 14, 2003).

Trial court erred in failing to sentence defendant pursuant to the law in effect at time of the commission of the offense, and the sentence imposed by it was illegally lenient under the version of the statute in effect at the time of the offense, as well as the amended version. State v. Warren, 824 So. 2d 508, 2002 La. App. LEXIS 2469 (July 30, 2002).

Where trial court imposed a prison term of seven and one-half years, the minimum sentence allowed by law for a conviction of attempted possession with the intent to distribute cocaine as a second offender, but erred by failing to order that the first two and one-half years be served without benefit of parole, probation, or suspension of sentence pursuant to La. Rev. Stat. Ann. §§ 40:967(B)(4)(b) and 40:979, the appellate court noted the error patent but declined to correct the illegally lenient sentence where the issue was not raised on appeal by the State. State v. Dunbar, 798 So. 2d 178, 2001 La. App. LEXIS 2162 (Aug. 8, 2001).

Although defendant’s sentence for distribution of cocaine was illegally lenient because it did not specify that the first five years were imposed without benefit of parole, probation, or suspension of sentence, the appellate court refused to amend or set aside the sentence on its own motion. State v. Egana, 792 So. 2d 931, 2001 La. App. LEXIS 1813 (July 30, 2001), writ denied by La. 2001-2609, 818 So. 2d 793, 2002 La. LEXIS 2207 (La. June 21, 2002).

Defendant’s sentences for possession of cocaine and distribution of marijuana were illegally lenient, in that they failed to impose the fine required by La. Rev. Stat. Ann. § 40:966 and failed to mandate that some number of the first years of the sentence be imposed without benefit of parole, probation, or suspension of sentence, pursuant to La. Rev. Stat. Ann. § 40:967; however, the court did not correct the error because the State did not raise the issue. State v. Morgan, 769 So. 2d 139, 2000 La. App. LEXIS 2508 (Aug. 30, 2000).

Trial judge did not abuse discretion in imposing a sentence of seven years imprisonment, with the first five years to be served without benefit of parole, probation, or suspension of sentence, on a conviction for distribution of cocaine, pursuant to La. Rev. Stat. Ann. § 40:967(B)(4)(b), and the sentence was not constitutionally excessive; the defendant had eight prior felony arrests with no convictions, 44 misdemeanor arrests with two prior convictions, and 96 city arrests with eight convictions. State v. Ross, 760 So. 2d 1256, 2000 La. App. LEXIS 1159 (May 17, 2000).

Sentence of 60 years without parole for possession with intent to distribute cocaine was excessive because parole was statutorily prohibited under La. Rev. Stat. Ann. § 40:967(B)(4)(b) only for first five years of the sentence for drug possession. State v. Calway, 748 So. 2d 1205, 1999 La. App. LEXIS 3314 (Nov. 17, 1999), writ denied by La. 2000-3396, 795 So. 2d 342, 2001 La. LEXIS 2304 (La. Aug. 24, 2001).

Where defendant was given the maximum statutory sentence allowed for possession of cocaine, and subjected to added jail time as a condition of probation, the sentence was illegal, as he was exposed to greater punishment than that allowed by the statute he violated, La. Rev. Stat. Ann. § 40:967(C); moreover, defendant was sentenced to a probationary period in excess of the five-year period allowed under La. Code Crim. Proc. Ann. art. 893(A) when considering the period of confinement imposed as a condition of probation together with the period of probation. State v. Alexander, 687 So. 2d 527, 1996 La. App. LEXIS 3064 (Dec. 26, 1996).

Sentences for convictions of distribution of cocaine within 1,000 feet of a school were illegal because the trial court ordered all 18 years of each sentence to be served without benefit of parole, probation, or suspension of sentence when the denial of benefits was applicable to only the first 15 years of the sentence pursuant to La. Rev. Stat. Ann. § 40:981.3(E)(1). State v. Thornton, 671 So. 2d 481, 1995 La. App. LEXIS 2744 (Oct. 6, 1995).

Where trial judge, apparently believing that dilaudid was classified as a narcotic drug, mistakenly referred to La. Rev. Stat. Ann. § 40:967(B)(1) in formulating the length of defendant’s prison sentence, the prison term was illegal and subject to correction; since dilaudid is not classified as a narcotic drug under Schedule II of La. Rev. Stat. Ann. § 40:964, the sentencing provisions of La. Rev. Stat. Ann. § 40:967(B)(4) applied together with the attempted offense sentencing provisions found in La. Rev. Stat. Ann. § 14:27(D)(3). State v. Jenkins, 573 So. 2d 218, 1990 La. App. LEXIS 2946 (Dec. 12, 1990), overruled by State ex rel. Marks v. Thompson, 596 So. 2d 193, 1992 La. LEXIS 1180 (La. 1992).

Defendant’s sentence to four years without probation, parole, or suspension of sentence for possession of pentazocine with intent to distribute was vacated where La. Rev. Stat. Ann. § 40:967(B)(2), at the time of the offense, provided that defendant could be sentenced to a term of imprisonment at hard labor for not more than 10 years, but it was illegal for the trial court to sentence defendant to a four-year period of confinement without benefit of parole, probation, or suspension of sentence. State v. Bethley, 452 So. 2d 367, 1984 La. App. LEXIS 9204 (June 26, 1984).

By 1981 La. Acts No. 219 § 1, effective September 11, 1981, La. Rev. Stat. § 40:964 was amended, thereby changing pentazocine from a schedule IV substance to a schedule II substance, and 1982 La. Acts No. 602 § 1, effective September 10, 1982, added a special penalty provision for violation of La. Rev. Stat. § 40:967(A) when the controlled dangerous substance at issue is pentazocine; that provision, now designated as La. Rev. Stat. § 40:967(B)(2), provides for a sentence of imprisonment at hard labor for not less than 4 years nor more than 10 years, without benefit of parole, probation or suspension of sentence and an optional fine. State v. Bethley, 452 So. 2d 367, 1984 La. App. LEXIS 9204 (June 26, 1984).

•• Costs. — Defendant convicted of unlawful possession of 256.6 grams of cocaine was properly sentenced to 25 years at hard labor, however, the trial court erred by ordering him to pay a $100,000 fine because a previous version of La. Rev. Stat. Ann. § 40:967(F)(2) had been declared unconstitutional and also erred in increasing defendant’s sentence by an additional 30 days because defendant was indigent and could not afford to pay $80 in court costs. State v. Hernandez, 513 So. 2d 312, 1987 La. App. LEXIS 10034 (Sept. 4, 1987), writ of certiorari denied by 516 So. 2d 130, 1987 La. LEXIS 10883 (La. 1987).

•• Cruel & Unusual Punishment. — There was no manifest abuse of discretion on behalf of the trial court in sentencing defendant to concurrent sentences of 30 and 10 years for possession of more than 200 grams but less than 400 grams of cocaine in violation of La. Rev. Stat. Ann. § 40:967 and guilty of receiving or acquiring proceeds derived from illegal drug transactions in violation of La. Rev. Stat. Ann. § 40:1049 because (1) the trial judge had considered the guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 and found that defendant was a flight risk and he had an extensive criminal history; and (2) defendant’s sentences were within their statutory range; thus, pursuant to La. Const. art. I, § 20, defendant’s sentences were not excessive. State v. August, 870 So. 2d 553, 2004 La. App. LEXIS 864 (Apr. 7, 2004).

Defendant’s sentence to 25 years at hard labor for distribution of a controlled dangerous substance, Schedule II, cocaine, in violation of La. Rev. Stat. Ann. § 40:967(A)(1), was not excessive, as the crime carried a penalty of up to 30 years imprisonment, pursuant to La. Rev. Stat. Ann. § 40:967(B)(1), and although the trial court did not order a pre-sentence investigation report, the record before the trial court showed an extensive criminal history, and defendant failed to establish that the trial court abused its considerable discretion when it sentenced him and that the punishment was so disproportionate to the crime committed as to shock the reviewing court’s sense of justice. State v. Todd, 866 So. 2d 1040, 2004 La. App. LEXIS 152 (Feb. 4, 2004), writ denied by La. 2004-0588, 877 So. 2d 143, 2004 La. LEXIS 2311 (La. July 2, 2004).

In considering the factors for sentencing pursuant to La. Code Crim. Proc. Ann. art. 894.1, the trial court considered that defendant had a long-term problem with drug abuse, that she had successfully completed a drug court program, but had relapsed, and that she had a five-year-old daughter; although defendant’s plea bargain reduced her sentencing exposure substantially on the major drug charge and defendant had prior arrests involving drugs and drug paraphernalia, the sentence of three years at hard labor for possession of methamphetamine, La. Rev. Stat. Ann. § 40:967, was in the middle of the range that was available to the trial court by statute, it was lawful, it was not grossly disproportionate to the severity of the offense, and it was not constitutionally excessive. State v. Swilley, 862 So. 2d 1268, 2003 La. App. LEXIS 3653 (Dec. 30, 2003).

Where trial court’s decision to impose an 18-year sentence after enhancing a conviction for distribution of cocaine based on a prior felony was not an abuse of discretion based on defendant’s prior record and the fact that defendant was dealing drugs from an apartment complex, the sentence imposed was not unconstitutionally excessive since it was within the allowable sentencing range of 15 to 60 years; however, the trial court was not required to consider 2001 La. Acts 403, which changed the mandatory minimum sentence for cocaine distribution, as a mitigating factor where it only applied prospectively. State v. Converse, 864 So. 2d 803, 2003 La. App. LEXIS 3662 (Dec. 30, 2003), writ denied by La. 2004-0195, 876 So. 2d 74, 2004 La. LEXIS 1898 (La. June 4, 2004).

Defendant’s 12-year sentence for two counts of simple possession of cocaine, in violation of La. Rev. Stat. Ann. § 40:967(C), as a multiple offender, was imposed in conformity with a plea agreement which was set forth in the record at the time of the plea; therefore, pursuant to La. Code Crim. Proc. Ann. art. 881.2(A), defendant was precluded from raising a claim of excessiveness on appeal. State v. Stewart, 862 So. 2d 1271, 2003 La. App. LEXIS 3686 (Dec. 30, 2003).

Where defendant was convicted of possession of cocaine and was sentenced as fourth felony offender to a mandatory sentence of life imprisonment without benefits, the trial court erred in not taking into account the more lenient punishment reflected in the legislature’s new policy under the amended Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, even though defendant committed his latest crime before the amendment took effect and the new law operated prospectively. State v. Terrell, 858 So. 2d 1282, 2003 La. App. LEXIS 3158 (Nov. 18, 2003), reversed by La. 03-3246, 876 So. 2d 43, 2004 La. LEXIS 1862 (La. June 4, 2004).

Appellate court held that defendant’s sentence was not excessive as under La. Rev. Stat. Ann. § 40:967(B)(4)(b); defendant was subject to a sentence from two to 30 years and a possible fine of up to $50,000 and defendant was given a mid-range sentence of 16 years and a fine of $1,500; based on his criminal history, the sentence was not excessive. State v. Collins, 865 So. 2d 117, 2003 La. App. LEXIS 2805 (Oct. 7, 2003).

Pursuant to La. Rev. Stat. Ann. §§ 15:529.1(A)(1)(c)(i), 40:967(C)(2), 14:27(D)(3), the minimum sentence defendant could receive for attempted possession of cocaine, as a fourth felony offender, was the 20-year sentence imposed by the trial court and defendant failed to clearly and convincingly show that he was exceptional and that the trial court should have departed from the statutory minimum sentence; thus, the imposed minimum sentence was presumed to be constitutional and was not excessive, La. Code Crim. Proc. Ann. art. 881.1. State v. Holloway, 847 So. 2d 200, 2003 La. App. LEXIS 1396 (May 16, 2003), writ of certiorari denied by La. 2003-1720, 861 So. 2d 558, 2003 La. LEXIS 3722 (La. Dec. 19, 2003), writ denied by La. 2003-1929, 861 So. 2d 560, 2003 La. LEXIS 3728 (La. Dec. 19, 2003).

Appellate court held defendant’s sentence was not grossly disproportionate to the severity of the offense or shocking to its sense of justice; however, La. Rev. Stat. Ann. § 40:967 only allowed two years to be without benefits following a conviction for possession of cocaine with intent to distribute, thus, defendant’s sentence was amended to provide for the denial of benefits as to the first two years only. State v. Winn, 847 So. 2d 68, 2003 La. App. LEXIS 1428 (May 14, 2003).

Where defendant made no showing of exceptional circumstances to justify a downward departure, he failed to carry his burden of proving the sentence imposed; defendant argued that life imprisonment at hard labor without benefit of parole, probation, or suspension of sentence, was excessive for a third felony offender convicted of four counts of distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A). State v. Jerome, 845 So. 2d 1194, 2003 La. App. LEXIS 1220 (Apr. 29, 2003).

Defendant’s eight-year sentence at hard labor for possession of marijuana with intent to distribute reflected less than 30 percent of defendant’s exposure, defendant had a previous conviction to a charge of accessory after the fact to armed robbery, three previous charges of battery of a police officer, and was on parole at the time of arrest on the marijuana offense; the trial court gave a sufficient factual basis for the sentence, and the sentence was not excessive. State v. Sanders, 842 So. 2d 1260, 2003 La. App. LEXIS 1075 (Apr. 11, 2003), writ denied by La. 2003-1695, 872 So. 2d 516, 2004 La. LEXIS 1731 (La. May 14, 2004).

Defendant’s mandatory minimum sentence of life imprisonment under La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii) of the Habitual Offender Law for the conviction of three counts of distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A) was not excessive in violation of La. Const. art. I, § 20; defendant failed to present sufficient evidence to rebut the presumption of constitutionality of the sentence. State v. Brooks, 841 So. 2d 854, 2003 La. App. LEXIS 283 (Feb. 11, 2003).

Thirty years hard labor and $250,000 fine for possession of cocaine in excess of 400 grams in violation of La. Rev. Stat. Ann. § 40:967(F)(1)(c) was not unconstitutionally excessive where defendant was transporting many times the amount of cocaine required to trigger imposition of that serious penalty. State v. Hardy, 836 So. 2d 1249, 2003 La. App. LEXIS 96 (Jan. 29, 2003).

Concurrent sentences of 30 years at hard labor for 2 counts of distribution of cocaine was not an excessive sentence where defendant had past convictions for manslaughter and possession of cocaine, and his behavior demonstrated a propensity for criminal activity. State v. Perkins, 831 So. 2d 455, 2002 La. App. LEXIS 3272 (Oct. 29, 2002), writ denied by La. 2002-3173, 854 So. 2d 348, 2003 La. LEXIS 2651 (La. Sept. 26, 2003).

Defendant’s concurrent sentences of 20 years at hard labor with five years suspended conditioned on five years’ supervised probation for the crime of possession with intent to distribute marijuana and 25 years at hard labor with 10 years suspended conditioned on five years’ supervised probation for the crime of possession with intent to distribute cocaine were not constitutionally excessive; the sentences fell within the statutory limits, defendant was in possession of a large quantity of illegal substances, and defendant had been previously convicted of four felonies and numerous misdemeanors. State v. Graves, 798 So. 2d 1090, 2001 La. App. LEXIS 2113 (Oct. 3, 2001), writ denied by La. 2002-0029, 827 So. 2d 420, 2002 La. LEXIS 3021 (La. Oct. 14, 2002).

Defendant’s sentence of 22 years at hard labor, the first five without suspension, probation or parole, for distributing cocaine within 1,000 feet of a school was not constitutionally excessive; defendant had one earlier felony drug conviction and was arrested on eight prior occasions. State v. McCraney, 798 So. 2d 227, 2001 La. App. LEXIS 2015 (Sept. 25, 2001).

Defendant’s 10-year sentence for distribution of cocaine was not excessive because the sentence was at the lower end of the range for the offense, the trial court refrained from imposing a fine, defendant had prior arrests for counterfeiting, assault and battery, possession of stolen property, and distribution of cocaine, and a videotape of the drug sale showed that defendant was not hesitant to engage in the narcotics trade. State v. Egana, 792 So. 2d 931, 2001 La. App. LEXIS 1813 (July 30, 2001), writ denied by La. 2001-2609, 818 So. 2d 793, 2002 La. LEXIS 2207 (La. June 21, 2002).

Where defendant was convicted of two counts of distribution of a Schedule II drug in violation of La. Rev. Stat. Ann. § 40:967 and was sentenced to nine years hard labor on each count, with each sentence to run consecutively the sentences did not violate La. Const. art. I, § 20; the sentences were not grossly out of proportion to the seriousness of the offense and did not shock the sense of justice. State v. Lathan, 792 So. 2d 771, 2001 La. App. LEXIS 1480 (June 20, 2001).

Defendant’s 30-year sentence for possession of 200-400 grams of cocaine was not excessive where defendant was convicted of two prior felonies, simple burglary and the illegal use of a weapon, and his parole was subsequently revoked on two occasions, and two other charges had been dismissed; in light of defendant’s history, felonious past, crime of conviction, and the harm done to society, the sentence did not shock the court’s sense of justice nor was it grossly disproportionate. State v. Furgerson, 781 So. 2d 1268, 2001 La. App. LEXIS 454 (Feb. 28, 2001), writ denied by La. 2001-1102, 811 So. 2d 921, 2002 La. LEXIS 1137 (La. Mar. 22, 2002).

Where the record suggested that defendant did not have a violent history, did not appear to have significant ties to drug distributors, and was possibly merely a drug addict, the appellate court remanded the case to determine if defendant’s minimum mandatory life sentence as an habitual offender provided by La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii) after she was convicted of possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967(C) was excessively harsh. State v. Briscoe, 779 So. 2d 30, 2001 La. App. LEXIS 156 (Jan. 17, 2001), writ denied by La. 2001-0996, 826 So. 2d 1113, 2002 La. LEXIS 2902 (La. Oct. 4, 2002).

Sentence of 20 years of hard labor for distribution of cocaine, a sentence less than the statutory maximum, was not constitutionally excessive for a 71-year old cocaine seller in poor health. State v. Ignot, 755 So. 2d 364, 2000 La. App. LEXIS 305 (Mar. 1, 2000), writ denied by La. 2000-1040, 790 So. 2d 1, 2001 La. LEXIS 1428 (La. Apr. 12, 2001).

Possession of drug paraphernalia and participation in an apparent drug transaction were both sufficient grounds supporting a conviction for attempted possession of cocaine, a violation of La. Rev. Stat. Ann. §§ 14:27 and 40:967, and, given that the trial judge complied with the sentencing guidelines in La. Code Crim. Proc. Ann. art. 894.1 and considered all relevant aggravating and mitigating factors, a sentence of 30 months at hard labor, suspended, and five years active probation was not too severe in light of the particular defendant and the circumstances of the case. State v. Recasner, 750 So. 2d 336, 1999 La. App. LEXIS 3664 (Dec. 22, 1999).

Defendant’s sentence of 20 years hard labor under the multiple offender statutes for distribution of cocaine, a violation of La. Rev. Stat. Ann. § 40:967(A)(1), was not unconstitutionally excessive under La. Const. art. I, § 20 because the offense carried a sentencing range of five to 30 years, the multiple offender bill exposed him to life imprisonment, and defendant received a tremendous benefit through the plea bargain. State v. Rose, 750 So. 2d 1085, 1999 La. App. LEXIS 3453 (Dec. 8, 1999), writ denied by La. 2002-0150, 829 So. 2d 419, 2002 La. LEXIS 3392 (La. Nov. 15, 2002).

Sentence of five years at hard labor imposed after defendant pled guilty to possession of cocaine in violation of La. Rev. Stat. Ann. §§ 40:967(C) and 40:964 was not excessive, where defendant benefited from a plea bargain agreement that resulted in the dismissal of two felony charges, the reduction of one felony charge, and the State’s agreement not to pursue an habitual offender adjudication, and the offenses were committed while defendant was on parole for a felony drug conviction and on bail for another arrest for the distribution of crack cocaine. State v. Jordan, 747 So. 2d 196, 1999 La. App. LEXIS 3291 (Nov. 24, 1999).

Defendant’s sentence of three years was determined not to be constitutionally excessive because pursuant to La. Rev. Stat. Ann. § 40:967(C)(2) he could have been imprisoned for up to five years, with or without parole, and could have received a fine of $5,000. State v. Freeman, 727 So. 2d 630, 1998 La. App. LEXIS 3729 (Dec. 29, 1998).

Sentence of 25 years at hard labor for distribution of cocaine was not excessive for a first felony offense where defendant admitted that she had injected cocaine into the veins of her 13-year old daughter between 30 and 40 times. State v. Blanchard, 702 So. 2d 1162, 1997 La. App. LEXIS 2611 (Oct. 29, 1997).

District court did not impose a constitutionally excessive sentence against defendant for distribution of a controlled substance, in violation of La. Rev. Stat. Ann. § 40:967(A)(1), where it imposed the maximum 30-year sentence; the district court considered defendant’s extensive criminal history, the sociological impact of defendant’s crime, the seriousness of the crime, and the likelihood that defendant would commit a similar offense. State v. Searile, 643 So. 2d 455, 1994 La. App. LEXIS 2640 (Oct. 5, 1994).

Sentence of eight years at hard labor for distribution of cocaine, a violation of La. Rev. Stat. Ann. § 40:967(A)(1), was not excessive because it was in the lower range of possible sentences and did not appear to be grossly disproportionate to the offense committed. State v. Turner, 610 So. 2d 975, 1992 La. App. LEXIS 3718 (Nov. 20, 1992).

Sentence of five years at hard labor for distribution of cocaine was not excessive. State v. Cargo, 593 So. 2d 811, 1992 La. App. LEXIS 17 (Jan. 16, 1992).

Defendant’s three-year sentence for possession of cocaine, a violation of La. Rev. Stat. Ann. § 40:967(C), was not excessive where it was in the mid-range of possible sentences and in light of defendant’s lack of remorse, prior criminal record, and favorable plea bargain. State v. Anderson, 574 So. 2d 468, 1991 La. App. LEXIS 130 (Jan. 23, 1991).

Sentence of five years at hard labor, the minimum sentence for distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967, was not excessive considering the nature of the crime and the wide discretion allowed to a trial judge in imposing sentences within the statutory limits. State v. Young, 542 So. 2d 190, 1989 La. App. LEXIS 712 (Apr. 19, 1989).

Maximum sentence as provided by La. Rev. Stat. Ann. § 40:967(C) for a first time offender who had an otherwise respectable past was excessive, and the record did not clearly support the sentence because this was supposed to have been reserved for the most egregious offenses committed by the worst offenders. State v. Edwards, 532 So. 2d 304, 1988 La. App. LEXIS 2022 (Oct. 5, 1988).

Defendant’s sentences for distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A) were not unconstitutionally excessive or grossly disproportionate to the severity of the offenses, even though they were not probated or suspended, because the sentences were at the low end of the sentencing scale and reflected the mitigating factors present in the case. State v. Prudhomme, 535 So. 2d 439, 1988 La. App. LEXIS 1771 (Aug. 18, 1988).

Defendant’s sentence of five years at hard labor upon his plea of guilty to possession with intent to distribute cocaine in violation of La. Rev. Stat. Ann. § 40:967(A)(1) was not excessive where the maximum sentence was 30 years at hard labor, and where the trial court used the presentence report as the basis of its decision not to suspend the sentence or place defendant on probation. State v. Hammond, 506 So. 2d 1380, 1987 La. App. LEXIS 9522 (May 13, 1987).

•• Excessive Fines. — Defendant’s sentence of six years for distribution of cocaine was not unconsitutionally excessive in violation of La. Const. art. I, § 20 because the sentence was within the sentencing range under La. Rev. Stat. Ann. § 40:967(B)(1) and defendant had aggravating factors such as prior driving offenses and a prior drug conviction and no mitigating factors. State v. Grant, 627 So. 2d 747, 1993 La. App. LEXIS 3657 (Dec. 1, 1993).

La. Rev. Stat. Ann. § 40:967(E) and former § 40:967(F) were unconstitutional in that they provided for a minimum fine with no maximum. State v. Le Compte, 406 So. 2d 1300, 1981 La. LEXIS 10292 (May 18, 1981).

•• Fines. — Defendant’s sentence for possession of cocaine in amounts greater than 200 grams but less than 400 grams was illegally lenient as La. Rev. Stat. Ann. § 40:967(F)(1)(b) required that a fine of not less than $100,000 nor more than $350,000 be imposed; thus, because defendant received a term of 30 years’ imprisonment but no fine, the sentence was vacated and remanded to the trial court for resentencing. State v. August, 870 So. 2d 553, 2004 La. App. LEXIS 864 (Apr. 7, 2004).

Male defendant’s sentence after pleading guilty to possession of cocaine in an amount more than 200 grams but less than 400 was improper, where La. Rev. Stat. Ann. § 40:967(F)(1)(b) required that a fine be imposed also. State v. Williams, 859 So. 2d 751, 2003 La. App. LEXIS 2871 (Oct. 6, 2003), writ denied by La. 2004-3093, 916 So. 2d 133, 2005 La. LEXIS 2745 (La. Nov. 28, 2005).

Where a conviction for possession of cocaine pursuant to La. Rev. Stat. Ann. § 40:967 provided a range of fines to be imposed, which the trial court did not impose upon defendant, the matter had to be remanded to the trial court for the imposition of the fine on the cocaine charge. State v. Hall, 843 So. 2d 488, 2003 La. App. LEXIS 740 (Mar. 19, 2003), writ denied by La. 2003-1117, 916 So. 2d 128, 2005 La. LEXIS 2728 (La. Nov. 28, 2005).

Under former La. Rev. Stat. Ann. § 40:967(B)(1), the penalty for distribution of cocaine was five to 30 years at hard labor and a possible fine of not more than $50,000. State v. Buckley, 839 So. 2d 1193, 2003 La. App. LEXIS 617 (Mar. 6, 2003).

By failing to impose a fine on defendant, the trial court imposed an illegally lenient sentence under La. Rev. Stat. Ann. § 40:967(F)(1)(a); however, the appellate court declined to remand for correction of that patent sentencing error because the State failed to seek relief in either the trial court or the appellate court and it was inappropriate to remand for correction of the illegally lenient sentence resulting from the failure to impose a fine. State v. Major, 829 So. 2d 625, 2002 La. App. LEXIS 3059 (Oct. 2, 2002), writ denied by La. 2003-0267, 866 So. 2d 825, 2004 La. LEXIS 666 (La. Feb. 20, 2004).

Trial court failed to assess a minimum fine of $50,000.00 as required by the statute, because the statute set forth a minimum fine and provided a range of fine to be imposed, where defendant was convicted of possession with intent to distribute marijuana. State v. Legett, 819 So. 2d 1104, 2002 La. App. LEXIS 1858 (May 29, 2002).

Error patent with the defendant not being assessed a fine of a minimum of $250,000 was not correctable error where the State had not objected to the minimum fine for being convicted of possession of more than 400 grams of cocaine; La. Rev. Stat. Ann. § 40:967(C) requires a person convicted of possession of more than 400 grams of cocaine to pay a minimum fine of $250,000. State v. Boson, 778 So. 2d 687, 2001 La. App. LEXIS 155 (Jan. 17, 2001), writ denied by La. 2001-0430, 824 So. 2d 1192, 2002 La. LEXIS 2611 (La. Sept. 13, 2002).

Where a trial court failed to impose a mandatory fine on defendant under La. Rev. Stat. Ann. § 40:967(F)(1)(a) and the trial court failed to waive the fine, defendant’s sentence was illegally lenient; however, the State failed to object to the patent error, thus the appellate court could not correct the error. State v. Lewis, 772 So. 2d 231, 2000 La. App. LEXIS 2624 (Oct. 18, 2000), reversed by, remanded by La. 00-3136, 815 So. 2d 818, 2002 La. LEXIS 1402 (La. Apr. 26, 2002).

Although a trial court committed errors patent by failing to impose a fine as required by La. Rev. Stat. Ann. § 40:967(F)(1)(a), and, additionally, upon resentencing defendant as a multiple offender, the trial court failed to state that defendant would not be eligible for parole, probation, or suspension of sentence prior to serving the minimum sentence as was required by La. Rev. Stat. Ann. § 40:967(G), because the State did not object at the time of sentencing, did not file a timely motion to reconsider the sentences, and did not appeal, under the provisions of La. Code Crim. Proc. Ann. arts. 881.1, 881.2(B)(2), and 882, a Court of Appeal of Louisiana was prohibited from reviewing the issue of an illegally lenient sentence. State v. Pollard, 640 So. 2d 882, 1994 La. App. LEXIS 2094 (July 14, 1994).

Sentence of five years and a $50,000 fine or one extra year in jail in default of payment imposed following a conviction for possession of at least 28 grams but less than 200 grams of cocaine was not excessive because La. Code Crim. Proc. Ann. art. 884 mandated the extra imprisonment in default of payment of the fine and La. Rev. Stat. Ann. § 40:967(F)(1)(a) mandated a fine of not less than $50,000. State v. Coleman, 572 So. 2d 750, 1990 La. App. LEXIS 2984 (Dec. 20, 1990), remanded by 576 So. 2d 518, 1991 La. LEXIS 732 (La. 1991).

Where defendant was convicted to 20 years at hard labor for possession of cocaine with intent to distribute, under La. Rev. Stat. Ann. § 40:967(B)(1), which states that a convicted person shall be sentenced to a term of imprisonment at hard labor for not less than five years nor more than 30 years; and may, in addition, be sentenced to pay a fine of not more than $15,000.00. State v. Ortiz, 520 So. 2d 1200, 1988 La. App. LEXIS 189 (Feb. 8, 1988).

Defendant convicted of unlawful possession of 256.6 grams of cocaine was properly sentenced to 25 years at hard labor, however, the trial court erred by ordering him to pay a $100,000 fine because a previous version of La. Rev. Stat. Ann. § 40:967(F)(2) had been declared unconstitutional and also erred in increasing defendant’s sentence by an additional 30 days because defendant was indigent and could not afford to pay $80 in court costs. State v. Hernandez, 513 So. 2d 312, 1987 La. App. LEXIS 10034 (Sept. 4, 1987), writ of certiorari denied by 516 So. 2d 130, 1987 La. LEXIS 10883 (La. 1987).

•• Guidelines

••• General Overview. — Defendant was sentenced to 20 years without the benefit of parole, probation or suspension of sentence for the distribution of cocaine, but under La. Rev. Stat. Ann. § 40:967(B)(4)(b), only the first two years was without benefit of parole, probation or suspension of sentence; thus, the imposition of the entire sentence without benefit of parole, probation, or suspension of sentence was illegal, and the matter was remanded for resentencing. State v. Darensbourg, 871 So. 2d 533, 2004 La. App. LEXIS 681 (Mar. 30, 2004), remanded by La. App. 06-572, 948 So. 2d 1128, 2006 La. App. LEXIS 2936 (La.App. 5 Cir. Dec. 27, 2006).

Defendant’s sentence to 25 years at hard labor for distribution of a controlled dangerous substance, Schedule II, cocaine, in violation of La. Rev. Stat. Ann. § 40:967(A)(1), was not excessive, as the crime carried a penalty of up to 30 years imprisonment, pursuant to La. Rev. Stat. Ann. § 40:967(B)(1), and although the trial court did not order a pre-sentence investigation report, the record before the trial court showed an extensive criminal history, and defendant failed to establish that the trial court abused its considerable discretion when it sentenced him and that the punishment was so disproportionate to the crime committed as to shock the reviewing court’s sense of justice. State v. Todd, 866 So. 2d 1040, 2004 La. App. LEXIS 152 (Feb. 4, 2004), writ denied by La. 2004-0588, 877 So. 2d 143, 2004 La. LEXIS 2311 (La. July 2, 2004).

While the original and the subsequent sentences imposed for attempted manufacture of methamphetamine fell within the sentence parameters, the trial court’s ruling upon the State’s motion, that the first sentence (suspending defendant’s sentences), was illegally lenient, was in error; in State v. Callahan, the Louisiana Supreme Court concluded there was no longer a mandatory minimum sentence for an attempt, and thus, since the trial court based its sentence for the second charge, possession of methamphetamine with intent to distribute, on the sentence imposed on the “attempted” manufacture of methamphetamine, justice demanded that the sentences be vacated. State v. Howard, 855 So. 2d 881, 2003 La. App. LEXIS 2920 (Oct. 23, 2003).

Pursuant to La. Rev. Stat. Ann. §§ 15:529.1(A)(1)(c)(i), 40:967(C)(2), 14:27(D)(3), the minimum sentence defendant could receive for attempted possession of cocaine, as a fourth felony offender, was the 20-year sentence imposed by the trial court and defendant failed to clearly and convincingly show that he was exceptional and that the trial court should have departed from the statutory minimum sentence; thus, the imposed minimum sentence was presumed to be constitutional and was not excessive, La. Code Crim. Proc. Ann. art. 881.1. State v. Holloway, 847 So. 2d 200, 2003 La. App. LEXIS 1396 (May 16, 2003), writ of certiorari denied by La. 2003-1720, 861 So. 2d 558, 2003 La. LEXIS 3722 (La. Dec. 19, 2003), writ denied by La. 2003-1929, 861 So. 2d 560, 2003 La. LEXIS 3728 (La. Dec. 19, 2003).

La. Rev. Stat. Ann. § 40:967(B)(4)(b) provides that only the first five years of the sentence should be without benefit of parole, probation, or suspension of sentence. State v. Evans, 844 So. 2d 111, 2003 La. App. LEXIS 646 (Mar. 11, 2003), remanded by 2009 La. App. LEXIS 2226 (La.App. 5 Cir. Dec. 29, 2009).

Where defendant pled guilty to armed robbery and possession with intent to distribute a controlled substance, trial court did not abuse its considerable discretion when it deviated from the sentencing guidelines and sentenced defendant to 40 years hard labor. State v. Charles, 827 So. 2d 553, 2002 La. App. LEXIS 2979 (Oct. 2, 2002), writ denied by La. 2002-2707, 840 So. 2d 569, 2003 La. LEXIS 894 (La. Mar. 28, 2003).

Pursuant to La. Rev. Stat. Ann. §§ 40:967(F)(1)(a) and 14:27(D)(3), defendant convicted of attempted possession of cocaine in an amount more than 28 grams but less than 200 grams was subject to imprisonment at hard labor for not more than 30 years. State v. Rodriguez, 781 So. 2d 640, 2001 La. App. LEXIS 321 (Feb. 14, 2001).

Minimum statutory sentence was not excessive for appellant, who was 20 years old when convicted of distributing cocaine, had an extensive criminal record, admitted to frequent drug use, and had an unsuccessful stint in substance abuse clinic. State v. Easily, 769 So. 2d 609, 2000 La. App. LEXIS 1504 (June 14, 2000).

Defendant’s claim that his sentence was unconstitutionally excessive was without merit where his sentence was only five years more than the minimum sentence and 45 years less than the maximum that was provided for in La. Rev. Stat. Ann. § 40:967(F)(1)(a). State v. Martin, 788 So. 2d 1, 2000 La. App. LEXIS 1056 (Apr. 5, 2000), amended by La. App. 98-1507, 2000 La. App. LEXIS 2956 (La.App. 4 Cir. Nov. 15, 2000).

Sentences of 1 to 15 years at hard labor with credit for time served that were imposed on defendant’s who had been convicted of violations of La. Rev. Stat. Ann. § 40:967(A) were illegally lenient, because La. Rev. Stat. Ann. § 40:967(B)(4)(b) provided that such sentences should be not less than five years nor more than 30 years with the first five years being without benefit of parole, probation, or suspension of sentence. State v. Ballard, 747 So. 2d 1224, 1999 La. App. LEXIS 3345 (Nov. 24, 1999).

Although the trial court failed to impose the statutory restrictions with respect to probation or suspension of sentence, as required under La. Rev. Stat. Ann. § 15:529.1(G) and La. Rev. Stat. Ann. § 40:967(B)(4)(b), when it sentenced defendant as an habitual offender for his distribution of cocaine conviction, where the State failed to preserve the error for appeal by filing a timely motion to reconsider sentence and failed to raise the issue on appeal, the court was without the authority to set aside an illegally lenient sentence. State v. Boles, 750 So. 2d 1059, 1999 La. App. LEXIS 3150 (Nov. 10, 1999).

Order requiring 15-year sentence for possession of drugs with intent to distribute to be served without benefit of parole or suspension was impermissible under La. Rev. Stat. Ann. § 40:967(B)(4)(b) because only a period of not more than five years (now two years) could be served without benefit of parole or suspension. State v. Malone, 728 So. 2d 500, 1999 La. App. LEXIS 24 (Jan. 20, 1999).

A sentence of 210 months at hard labor imposed against an individual convicted of distribution of crack cocaine for selling a $50 rock of crack cocaine, a violation of La. Rev. Stat. Ann. § 40:967, was not excessive because the sentence imposed fell with the statutory limits of La. Rev. Stat. Ann. § 40:967(B). State v. Bernard, 702 So. 2d 876, 1997 La. App. LEXIS 2390 (Oct. 8, 1997), writ denied by La. 97-2834, 717 So. 2d 229, 1998 La. LEXIS 1495 (La. Apr. 3, 1998).

Sixteen-year sentence for the sale of $20 worth of cocaine, in violation of La. Rev. Stat. Ann. § 40:967(A), was valid, because the trial court was bound, under La. Code Crim. Proc. Ann. art. 894.1, only to consider the sentencing guidelines, not follow them, and the length of incarceration was appropriately tailored to fit the offender. State v. Lewis, 665 So. 2d 38, 1995 La. App. LEXIS 3191 (Nov. 9, 1995).

The trial court incorrectly calculated defendant’s sentence for possession of cocaine in excess of 400 grams according to the provisions of La. Rev. Stat. Ann. § 40:967; thus the sentence was vacated. State v. Butler, 646 So. 2d 925, 1994 La. App. LEXIS 2703 (Oct. 7, 1994), writ of certiorari denied by La. 95-0420, 655 So. 2d 340, 655 So. 2d 925, 1995 La. LEXIS 1899 (La. June 16, 1995).

La. Rev. Stat. Ann. § 40:967(B)(1) contains the penalty for a distribution of cocaine conviction and does not provide that sentence may be imposed without benefit of parole, probation, or suspension of sentence. State v. Hamilton, 594 So. 2d 1376, 1992 La. App. LEXIS 440 (Feb. 26, 1992).

Sentence of nine years at hard labor imposed on a first felony offender for selling one $20 rock of cocaine was grossly out of proportion to the severity of the offense and shocked the judicial conscience. State v. Winston, 567 So. 2d 1131, 1990 La. App. LEXIS 2269 (June 20, 1990), vacated by 572 So. 2d 54, 1991 La. LEXIS 15 (La. 1991).

Maximum sentence as provided by La. Rev. Stat. Ann. § 40:967(C) for a first time offender who had an otherwise respectable past was excessive, and the record did not clearly support the sentence because this was supposed to have been reserved for the most egregious offenses committed by the worst offenders. State v. Edwards, 532 So. 2d 304, 1988 La. App. LEXIS 2022 (Oct. 5, 1988).

Defendant’s sentence with respect to his conviction for possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967(C) was proper where the sentence was reasonable under the circumstances and was within the applicable guidelines. State v. Abbott, 489 So. 2d 1067, 1986 La. App. LEXIS 7114 (May 28, 1986).

Sentence of 4 years at hard labor and a $5,000 fine or on default to serve 1 additional year at hard labor for attempted distribution of a controlled dangerous substance in violation of La. Rev. Stat. Ann. § 40:967(A)(2) would be vacated and remanded where the trial court failed to articulate reasons for the apparently excessive sentence. State v. Perry, 472 So. 2d 344, 1985 La. App. LEXIS 9009 (June 26, 1985).

Given a trial judge’s compliance with La. Code Crim. Proc. Ann. art. 894.1, a probationer’s sentence of seven years at hard labor for violating La. Rev. Stat. Ann. § 40:967(A)(1) was not excessive, and a first offender’s sentence of four years at hard labor, a portion of the maximum for violation of § 40:967(A)(1), was not excessive. State v. Trahan, 425 So. 2d 1222, 1983 La. LEXIS 9572 (Jan. 10, 1983).

••• Adjustments & Enhancements

•••• General Overview. — Where defendant was convicted by jury of one count of distribution of cocaine, the trial judge properly imposed an enhanced sentence of 15 years; defendant was a second felony offender based on defendant’s underlying guilty plea on count two of distribution of cocaine and a 1995 conviction for distribution of cocaine. State v. Eugene, 871 So. 2d 584, 2004 La. App. LEXIS 679 (Mar. 30, 2004), writ denied by La. 2004-1080, 888 So. 2d 766, 2004 La. LEXIS 3287 (La. Nov. 15, 2004).

In the prosecution of defendant for distribution of cocaine within 1000 feet of school property in violation of La. Rev. Stat. Ann. §§ 40:967(A)(1) and 40:981.3, defendant was properly sentenced to 15 years at hard labor, without benefit of parole, probation or suspension of sentence under La. Rev. Stat. Ann. §§ 14:3, 40:967(A)(1), (B)(1), and 40:981.3. State v. Hensley, 606 So. 2d 13, 1992 La. App. LEXIS 2741 (Sept. 16, 1992).

•••• Criminal History

••••• General Overview. — Defendant’s enhanced sentence of 40 years’ imprisonment, for his conviction of the distribution of cocaine, were proper, where (1) he received a sentence that was two-thirds of the maximum sentence, (2) he had one previous conviction for a crime of violence, and (3) he had a history of other criminal conduct. State v. Harris, 868 So. 2d 886, 2004 La. App. LEXIS 319 (Feb. 23, 2004), writ denied by La. 2004-0675, 882 So. 2d 1166, 2004 La. LEXIS 2859 (La. Sept. 24, 2004).

Defendant’s mandatory minimum sentence of life imprisonment under La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii) of the Habitual Offender Law for the conviction of three counts of distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A) was not excessive in violation of La. Const. art. I, § 20; defendant failed to present sufficient evidence to rebut the presumption of constitutionality of the sentence. State v. Brooks, 841 So. 2d 854, 2003 La. App. LEXIS 283 (Feb. 11, 2003).

Trial court erred in sentencing the defendant to a term below the statutorily mandated minimum sentence of a second offender under La. Rev. Stat. Ann. § 15:529.1(A)(1)(a) and § 40:967(B)(1) because the narcotics offenses were committed while he was on probation for a prior offense and the facts did not justify the sentence reduction. State v. Louis, 692 So. 2d 1346, 1997 La. App. LEXIS 930 (Apr. 9, 1997).

Where defendant was convicted of one count each of attempted possession of cocaine, attempted possession of methylphenidate, and attempted possession of codeine stemming from a search of a residence, the trial court erred in enhancing each of the sentences based on defendant’s status as a second offender; where defendant was convicted of more than a single count at the same time, it was error for the trial court to enhance more than one sentence pursuant to a multiple bill. State v. Hayes, 488 So. 2d 1287, 1986 La. App. LEXIS 6869 (May 12, 1986).

Defendant’s sentence following his conviction for possession of methaqualone was not excessive and the trial court did not abuse its discretion because defendant’s five-year prison sentence was within the sentencing range for the crime and defendant had a prior criminal record. State v. Easley, 432 So. 2d 910, 1983 La. App. LEXIS 8295 (Apr. 5, 1983).

••••• Prior Felonies. — In light of defendant’s extensive criminal history, including convictions for robbery, felon in possession of a firearm, and burglary, the trial court did not abuse its discretion in sentencing defendant to 20 years; defendant did not offer sufficient evidence to rebut the presumption that his enhanced sentence was constitutional and not excessive. However, neither La. Rev. Stat. Ann. § 15:529.1(A)(1)(c)(i), nor La. Rev. Stat. Ann. § 40:967(C) provided that defendant’s enhanced sentence be served without the benefit of parole; thus, defendant’s sentence was amended to allow for the possibility of parole in accordance with the applicable sentencing provisions. State v. Fleming, 902 So. 2d 451, 2005 La. App. LEXIS 1067 (Apr. 26, 2005), writ denied by La. 2005-1715, 924 So. 2d 161, 2006 La. LEXIS 584 (La. Feb. 10, 2006).

Following entry of defendant’s guilty plea to possession of a firearm by a felon in violation of 18 U.S.C.S. § 922(g)(1), the district court properly classified as a “serious drug offense” his prior conviction for attempted possession of cocaine with intent to distribute; the attempt conviction fell within 18 U.S.C.S. § 924(e)(2)(A)(ii) for enhancement purposes because under La. Rev. Stat. Ann. § 14:27(D)(3) and La. Rev. Stat. Ann. § 40:967(B)(4)(b) it carried a maximum term of imprisonment that exceeded 10 years. United States v. Winbush, 407 F.3d 703, 2005 U.S. App. LEXIS 6976 (Apr. 21, 2005).

In sentencing defendant for possession of of cocaine, a violation of La. Rev. Stat. Ann. § 40:967(c), defendant had not proven clearly and convincingly that a downward deviation from the mandatory minimum sentence was warranted where he contended that his cocaine addiction and non-violent criminal history warranted a downward deviation from the mandatory minimum. State v. Bailey, 875 So. 2d 949, 2004 La. App. LEXIS 1373 (May 26, 2004), writ denied by La. 2004-1605, 887 So. 2d 476, 2004 La. LEXIS 3545 (La. Nov. 15, 2004), writ of certiorari denied by 546 U.S. 981, 126 S. Ct. 554, 163 L. Ed. 2d 468, 2005 U.S. LEXIS 7932, 74 U.S.L.W. 3273 (2005), writ denied by 976 So. 2d 159, 2008 La. LEXIS 170 (La. 2008).

Where defendant was convicted by jury of one count of distribution of cocaine, the trial judge properly imposed an enhanced sentence of 15 years; defendant was a second felony offender based on defendant’s underlying guilty plea on count two of distribution of cocaine and a 1995 conviction for distribution of cocaine. State v. Eugene, 871 So. 2d 584, 2004 La. App. LEXIS 679 (Mar. 30, 2004), writ denied by La. 2004-1080, 888 So. 2d 766, 2004 La. LEXIS 3287 (La. Nov. 15, 2004).

Where defendant was convicted of distribution of cocaine and found to be a second felony offender, the trial court’s sentence of 47 years at hard labor was within the statutory range, and the sentence was not unconstitutional. State v. Stewart, 866 So. 2d 1016, 2004 La. App. LEXIS 73 (Jan. 27, 2004), writ denied by La. 2004-0449, 876 So. 2d 832, 2004 La. LEXIS 2218 (La. June 25, 2004).

Because defendant’s 20-year sentence at hard labor for possession of between 28 and 199 grams of cocaine as a second felony offender was illegally lenient under La. Rev. Stat. Ann. § 15:529.1(G) of the Habitual Offender Law and former La. Rev. Stat. Ann. § 40:967(F), the sentence was vacated and remanded for resentencing. State v. Chisley, 860 So. 2d 45, 2003 La. App. LEXIS 2850 (Oct. 15, 2003), writ of certiorari denied by La. 2003-3358, 869 So. 2d 874, 2004 La. LEXIS 1156 (La. Apr. 2, 2004), remanded by La. App. 06-900, 957 So. 2d 226, 2007 La. App. LEXIS 753 (La.App. 5 Cir. Apr. 24, 2007).

Where defendant was found guilty of possession of a controlled dangerous substance, cocaine, second offense in violation of La. Rev. Stat. Ann. §§ 40:967(C) and 40:982, because his prior conviction for possession of a controlled dangerous substance was used only once to support his status conviction and was not included in the chain of convictions used in the subsequent habitual offender proceeding under La. Rev. Stat. Ann. § 15:529.1(D)(1)(a), defendant’s position that the State was trying to enhance the penalty as a third offender using a conviction that had already been enhanced was incorrect; therefore, the trial court properly denied defendant’s motion to quash the habitual offender bill. State v. Iverson, 855 So. 2d 835, 2003 La. App. LEXIS 2515 (Sept. 24, 2003), writ denied by La. 2003-2950, 872 So. 2d 510, 2004 La. LEXIS 1744 (La. May 14, 2004).

In defendant’s trial for possession with intent to distribute cocaine, trial court did not err in denying defendant’s motion to quash a habitual offender bill where there was no question that the habitual offender bill was timely filed because the State filed it prior to defendant’s original sentencing; the hearing was held 12 months after the original sentencing, well within the 30-year term of imprisonment initially imposed. State v. Fisher, 852 So. 2d 1075, 2003 La. App. LEXIS 2218 (July 29, 2003), writ denied by La. 2003-2545, 872 So. 2d 510, 2004 La. LEXIS 1741 (La. May 14, 2004).

There was substantial evidence to rebut the presumption that the mandated life sentence for possession of cocaine with intent to distribute, La. Rev. Stat. Ann. § 40:967(A), was constitutional because: (1) defendant had a supportive family who wanted to help him; (2) defendant was not in possession of a weapon when arrested, had no money in his possession, and was only a petty street drug pusher and not a major drug dealer; (3) defendant was a non-violent offender; (4) defendant admitted to his addiction; and (5) under a change in the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, since his conviction, he would not qualify for a life term under the current law; thus, the the life sentence imposed was not proportionate to the crimes for which he was convicted and the sentence was vacated. State v. Combs, 848 So. 2d 672, 2003 La. App. LEXIS 1634 (May 21, 2003).

Pursuant to La. Rev. Stat. Ann. §§ 15:529.1(A)(1)(c)(i), 40:967(C)(2), 14:27(D)(3), the minimum sentence defendant could receive for attempted possession of cocaine, as a fourth felony offender, was the 20-year sentence imposed by the trial court and defendant failed to clearly and convincingly show that he was exceptional and that the trial court should have departed from the statutory minimum sentence; thus, the imposed minimum sentence was presumed to be constitutional and was not excessive, La. Code Crim. Proc. Ann. art. 881.1. State v. Holloway, 847 So. 2d 200, 2003 La. App. LEXIS 1396 (May 16, 2003), writ of certiorari denied by La. 2003-1720, 861 So. 2d 558, 2003 La. LEXIS 3722 (La. Dec. 19, 2003), writ denied by La. 2003-1929, 861 So. 2d 560, 2003 La. LEXIS 3728 (La. Dec. 19, 2003).

Defendant’s main argument, that the cocaine found in his possession belonged to his nephew, was not an impermissible reference to defendant’s other crimes; the prosecutor stated that defendant’s nephew was only trying to protect his uncle as the nephew had no criminal history, and therefore the nephew’s sentence would have been more lenient than defendant’s. State v. Williams, 841 So. 2d 936, 2003 La. App. LEXIS 452 (Feb. 25, 2003).

Conviction for drug dealing as habitual offender was affirmed, because expert testimony, quantity of drugs, and absence of paraphernalia showed intent to distribute, while a prior guilty plea sufficed for habitual finding. La. Rev. Stat. § 40:967(A). State v. Hollins, 742 So. 2d 671, 1999 La. App. LEXIS 2395 (Aug. 31, 1999), writ denied by La. 1999-2853, 778 So. 2d 587, 2001 La. LEXIS 89 (La. Jan. 5, 2001).

••••• Three Strikes. — Appeals court reversed habitual drug offender’s statutory mandatory minimum life sentence for offender’s attempted possession of cocaine under La. Rev. Stat. Ann. §§ 14:27, 40:967(C), which occurred before the June 15, 2001 effective date of the 2001 La. Acts 403 amendments to La. Rev. Stat. Ann. § 15:529.1, and remanded for the trial court to resentence the offender under La. Rev. Stat. Ann. § 15:529.1 (before the amendments) after considering whether facts of his particular case made the mandatory minimum life sentence constitutionally excessive. State v. Houston, 859 So. 2d 707, 2003 La. App. LEXIS 2864 (Oct. 1, 2003).

Where defendant made no showing of exceptional circumstances to justify a downward departure, he failed to carry his burden of proving the sentence imposed; defendant argued that life imprisonment at hard labor without benefit of parole, probation, or suspension of sentence, was excessive for a third felony offender convicted of four counts of distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A). State v. Jerome, 845 So. 2d 1194, 2003 La. App. LEXIS 1220 (Apr. 29, 2003).

Where defendant was found guilty of possession of cocaine with intent to distribute (R.S. 40:967(A)), and was adjudicated a third felony offender, at the time of the commission of the instant offense, the sentencing range for a third felony offender, with an underlying conviction for a violation of the Uniform Controlled Dangerous Substances Law punishable by imprisonment for more than five years, was imprisonment “for the remainder of his natural life, without benefit of parole, probation or suspension of sentence,” pursuant to La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii), and defendant was sentenced to life imprisonment, without benefit of parole, probation, or suspension of sentence for five years, hence, the sentence imposed was the mandatory minimum sentence prescribed by the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii). State v. Robinson, 846 So. 2d 76, 2003 La. App. LEXIS 1018 (Apr. 8, 2003), writ denied by La. 2003-1361, 860 So. 2d 1131, 2003 La. LEXIS 3561 (La. Nov. 26, 2003).

Defendant’s 25-year enhanced sentence as a third felony offender convicted of distribution of cocaine was not excessive considering the facts of defendant’s case and his non-violent offenses were not a reason to declare his sentence excessive. State v. Lott, 836 So. 2d 584, 2002 La. App. LEXIS 4059 (Dec. 30, 2002), writ denied by La. 2003-0499, 855 So. 2d 755, 2003 La. LEXIS 3021 (La. Oct. 17, 2003).

Where the record suggested that defendant did not have a violent history, did not appear to have significant ties to drug distributors, and was possibly merely a drug addict, the appellate court remanded the case to determine if defendant’s minimum mandatory life sentence as an habitual offender provided by La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii) after she was convicted of possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967(C) was excessively harsh. State v. Briscoe, 779 So. 2d 30, 2001 La. App. LEXIS 156 (Jan. 17, 2001), writ denied by La. 2001-0996, 826 So. 2d 1113, 2002 La. LEXIS 2902 (La. Oct. 4, 2002).

Defendant’s convictions for distribution of crack cocaine in violation of La. Rev. Stat. Ann. § 40:967(A)(1) and for distribution of marijuana in violation of La. Rev. Stat. Ann. § 40:966(A)(1) were affirmed and his sentence under the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(ii) for a third felony was not unconstitutionally excessive because the evidence proved beyond a reasonable doubt that defendant distributed or delivered by physically transferring possession of marijuana or cocaine, was not entrapped, and was not an addicted drug offender. State v. Long, 744 So. 2d 143, 1999 La. App. LEXIS 2416 (Aug. 25, 1999), writ denied by La. 1999-2780, 756 So. 2d 1140, 2000 La. LEXIS 805 (La. Mar. 17, 2000), writ of certiorari denied by 531 U.S. 835, 121 S. Ct. 93, 148 L. Ed. 2d 53, 2000 U.S. LEXIS 5314, 69 U.S.L.W. 3226 (2000).

••• Departures

•••• General Overview. — Trial court erred when it reduced second offender’s sentence because he had never been to jail, was so young, and a 15-year sentence would have subjected him to unnecessary pain and suffering; he was 18, had a prior conviction for aggravated battery, and had a drug addiction. State v. Harry, 823 So. 2d 987, 2002 La. App. LEXIS 2197 (June 26, 2002), writ denied by La. 2002-2299, 836 So. 2d 97, 2003 La. LEXIS 468 (La. Feb. 7, 2003), writ denied by La. 2002-2029, 836 So. 2d 96, 2003 La. LEXIS 465 (La. Feb. 7, 2003).

A 30-year sentence for an incorrigible habitual drug offender who was convicted of distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967 was a permissible upward departure from the sentencing guidelines and was not unconstitutionally excessive. State v. Payton, 671 So. 2d 1259, 1996 La. App. LEXIS 566 (Apr. 3, 1996).

Defendant’s sentence of 15 years at hard labor, greater than that recommended under the sentencing guidelines and imposed after he pleaded guilty to one count of distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967, was not unconsitutionally harsh and excessive in light of the fact that he pleaded guilty as part of a favorable plea bargain; fled the state before sentencing; committed another drug distribution crime before sentencing; and had a criminal history of misdemeanors. State v. Devoil, 661 So. 2d 664, 1995 La. App. LEXIS 2527 (Sept. 27, 1995), writ denied by La. 97-0075, 703 So. 2d 596, 1997 La. LEXIS 3166 (La. Oct. 10, 1997).

Where the trial court sentenced defendant, a third felony habitual offender, to 60 years at hard labor for attempted possession with intent to distribute cocaine, in violation of La. Rev. Stat. Ann. § 40:967, the trial court failed to comply with the sentencing guidelines on the ground that the maximum sentence that could be imposed was 30 years at hard labor. State v. Williams, 588 So. 2d 1239, 1991 La. App. LEXIS 2893 (Oct. 18, 1991), writ of certiorari denied by 592 So. 2d 1333, 1992 La. LEXIS 851 (La. 1992).

•• Imposition. — Defendant’s eight-year sentence for distributing cocaine in violation of La. Rev. Stat. Ann. § 40:967, which was imposed after defendant sold a rock of crack cocaine to an undercover police officer for $13 dollars, did not shock the court’s sense of justice. State v. Rowe, 747 So. 2d 619, 1999 La. App. LEXIS 2484 (Sept. 22, 1999).

Where a trial court should, pursuant to La. Rev. Stat. Ann. § 40:967(B)(4)(b), have mandated that five years of a defendant’s sentence be served without benefit of parole, probation, or suspension of sentence, but failed to affirmatively grant a probationary period or suspension of sentence, the trial court was in substantial compliance with La. Rev. Stat. Ann. § 15:529.1(G), and the issue of failure to specifically deny defendant parole eligibility could not be raised on appeal. State v. Bates, 742 So. 2d 1004, 1999 La. App. LEXIS 2428 (Sept. 15, 1999).

Defendant’s sentence was not excessive because the sentence was within the sentencing guidelines; the mere fact that the trial court failed to admonish the defendant of his right to remain silent during the habitual offender phase did not require reversal of the defendant’s sentence because the defendant remained silent, the state proved its case and the defendant was not prejudiced. State v. Allen, 638 So. 2d 394, 1994 La. App. LEXIS 1770 (May 31, 1994).

Maximum sentence as provided by La. Rev. Stat. Ann. § 40:967(C) for a first time offender who had an otherwise respectable past was excessive, and the record did not clearly support the sentence because this was supposed to have been reserved for the most egregious offenses committed by the worst offenders. State v. Edwards, 532 So. 2d 304, 1988 La. App. LEXIS 2022 (Oct. 5, 1988).

••• General Overview. — In defendant’s trial for possession with intent to distribute cocaine, trial court did not err in denying defendant’s motion to quash a habitual offender bill where there was no question that the habitual offender bill was timely filed because the State filed it prior to defendant’s original sentencing; the hearing was held 12 months after the original sentencing, well within the 30-year term of imprisonment initially imposed. State v. Fisher, 852 So. 2d 1075, 2003 La. App. LEXIS 2218 (July 29, 2003), writ denied by La. 2003-2545, 872 So. 2d 510, 2004 La. LEXIS 1741 (La. May 14, 2004).

Because possession of cocaine over 28 grams in violation of La. Rev. Stat. Ann. § 40:967(F) required that the sentence be imposed without benefit of parole, probation or suspension of sentence, the trial court should have restricted parole eligibility when sentencing defendant as a multiple offender; however, the matter did not need to be remanded for correction because under La. Rev. Stat. Ann. § 15:301.1(A), the provision of a statute denying these benefits was self-activating. State v. Stokes, 831 So. 2d 354, 2002 La. App. LEXIS 3140 (Oct. 16, 2002).

Statute that reduced minimum sentence for distribution of cocaine was not in effect at the time defendant committed the offense, and the statute only had prospective application; trial court properly denied defendant’s motion to reduce his sentence from five years to two years. State v. Wyatt, 821 So. 2d 569, 2002 La. App. LEXIS 1882 (June 12, 2002).

Sentences for convictions of distribution of cocaine within 1,000 feet of a school were illegal because the trial court ordered all 18 years of each sentence to be served without benefit of parole, probation, or suspension of sentence when the denial of benefits was applicable to only the first 15 years of the sentence pursuant to La. Rev. Stat. Ann. § 40:981.3(E)(1). State v. Thornton, 671 So. 2d 481, 1995 La. App. LEXIS 2744 (Oct. 6, 1995).

Although a trial court committed errors patent by failing to impose a fine as required by La. Rev. Stat. Ann. § 40:967(F)(1)(a), and, additionally, upon resentencing defendant as a multiple offender, the trial court failed to state that defendant would not be eligible for parole, probation, or suspension of sentence prior to serving the minimum sentence as was required by La. Rev. Stat. Ann. § 40:967(G), because the State did not object at the time of sentencing, did not file a timely motion to reconsider the sentences, and did not appeal, under the provisions of La. Code Crim. Proc. Ann. arts. 881.1, 881.2(B)(2), and 882, a Court of Appeal of Louisiana was prohibited from reviewing the issue of an illegally lenient sentence. State v. Pollard, 640 So. 2d 882, 1994 La. App. LEXIS 2094 (July 14, 1994).

Given a trial judge’s compliance with La. Code Crim. Proc. Ann. art. 894.1, a probationer’s sentence of seven years at hard labor for violating La. Rev. Stat. Ann. § 40:967(A)(1) was not excessive, and a first offender’s sentence of four years at hard labor, a portion of the maximum for violation of § 40:967(A)(1), was not excessive. State v. Trahan, 425 So. 2d 1222, 1983 La. LEXIS 9572 (Jan. 10, 1983).

••• Factors. — In sentencing defendant for possession of of cocaine, a violation of La. Rev. Stat. Ann. § 40:967(C), defendant had not proven clearly and convincingly that a downward deviation from the mandatory minimum sentence was warranted where he contended that his cocaine addiction and non-violent criminal history warranted a downward deviation from the mandatory minimum. State v. Bailey, 875 So. 2d 949, 2004 La. App. LEXIS 1373 (May 26, 2004), writ denied by La. 2004-1605, 887 So. 2d 476, 2004 La. LEXIS 3545 (La. Nov. 15, 2004), writ of certiorari denied by 546 U.S. 981, 126 S. Ct. 554, 163 L. Ed. 2d 468, 2005 U.S. LEXIS 7932, 74 U.S.L.W. 3273 (2005), writ denied by 976 So. 2d 159, 2008 La. LEXIS 170 (La. 2008).

Where defendant was convicted of possession of cocaine and was sentenced as fourth felony offender to a mandatory sentence of life imprisonment without benefits, the trial court erred in not taking into account the more lenient punishment reflected in the legislature’s new policy under the amended Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, even though defendant committed his latest crime before the amendment took effect and the new law operated prospectively. State v. Terrell, 858 So. 2d 1282, 2003 La. App. LEXIS 3158 (Nov. 18, 2003), reversed by La. 03-3246, 876 So. 2d 43, 2004 La. LEXIS 1862 (La. June 4, 2004).

Appeals court reversed habitual drug offender’s statutory mandatory minimum life sentence for offender’s attempted possession of cocaine under La. Rev. Stat. Ann. §§ 14:27, 40:967(C), which occurred before the June 15, 2001 effective date of the 2001 La. Acts 403 amendments to La. Rev. Stat. Ann. § 15:529.1, and remanded for the trial court to resentence the offender under La. Rev. Stat. Ann. § 15:529.1 (before the amendments) after considering whether facts of his particular case made the mandatory minimum life sentence constitutionally excessive. State v. Houston, 859 So. 2d 707, 2003 La. App. LEXIS 2864 (Oct. 1, 2003).

There was substantial evidence to rebut the presumption that the mandated life sentence for possession of cocaine with intent to distribute, La. Rev. Stat. Ann. § 40:967(A), was constitutional because: (1) defendant had a supportive family who wanted to help him; (2) defendant was not in possession of a weapon when arrested, had no money in his possession, and was only a petty street drug pusher and not a major drug dealer; (3) defendant was a non-violent offender; (4) defendant admitted to his addiction; and (5) under a change in the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1, since his conviction, he would not qualify for a life term under the current law; thus, the the life sentence imposed was not proportionate to the crimes for which he was convicted and the sentence was vacated. State v. Combs, 848 So. 2d 672, 2003 La. App. LEXIS 1634 (May 21, 2003).

Defendant’s eight-year sentence at hard labor for possession of marijuana with intent to distribute reflected less than 30 percent of defendant’s exposure, defendant had a previous conviction to a charge of accessory after the fact to armed robbery, three previous charges of battery of a police officer, and was on parole at the time of arrest on the marijuana offense; the trial court gave a sufficient factual basis for the sentence, and the sentence was not excessive. State v. Sanders, 842 So. 2d 1260, 2003 La. App. LEXIS 1075 (Apr. 11, 2003), writ denied by La. 2003-1695, 872 So. 2d 516, 2004 La. LEXIS 1731 (La. May 14, 2004).


Sentence of 25 years in the department of corrections was not an abuse of discretion where it was defendant’s first conviction for possession of cocaine. State v. Pham, 839 So. 2d 214, 2003 La. App. LEXIS 104 (Jan. 22, 2003).

Trial court erred regarding sentencing insofar as it believed that it was barred by law from considering the dramatic reductions in sentences for drug offenses effected by 2001 La. Acts 403, § 4, as a palliative factor when assessing the reasonableness of defendant’s sentence; to the contrary, the legislature’s subsequent changes in criminal statutes were relevant sentencing considerations. State v. Everidge, 834 So. 2d 1197, 2002 La. App. LEXIS 3914 (Dec. 11, 2002).

Where defendant pled guilty to armed robbery and possession with intent to distribute a controlled substance, trial court did not abuse its considerable discretion when it deviated from the sentencing guidelines and sentenced defendant to 40 years hard labor. State v. Charles, 827 So. 2d 553, 2002 La. App. LEXIS 2979 (Oct. 2, 2002), writ denied by La. 2002-2707, 840 So. 2d 569, 2003 La. LEXIS 894 (La. Mar. 28, 2003).

Trial court erred when it suspended habitual offender’s minimum sentence under La. Rev. Stat. Ann. § 15:529.1, for possession of crack cocaine, using Dorthey factors; defendant had not proved, inter alia, she was exceptional or the sentence was not meaningfully tailored to her culpability. State v. Brown, 821 So. 2d 751, 2002 La. App. LEXIS 2101 (June 19, 2002).

Defendants’ sentence to 10 years’ imprisonment for attempted possession of cocaine with intent to deliver was not illegal because the sentence was within the statutory sentencing range under La. Rev. Stat. Ann. § 40:967(B)(1). State v. Brady, 727 So. 2d 1264, 1999 La. App. LEXIS 733 (Mar. 16, 1999).

Where defendant was convicted of distribution of cocaine, his conviction and sentence to 10 years at hard labor was proper; 10 years hard labor for his offense did not shock the court’s sense of justice and the trial court thoroughly restated his social and criminal history. State v. Hubbard, 711 So. 2d 393, 1998 La. App. LEXIS 740 (Apr. 8, 1998).

Under La. Rev. Stat. Ann. § 40:967(B), defendant was properly sentenced to 16 years where trial court considered defendant’s prior convictions for violent acts and mitigating circumstances. State v. Collins, 677 So. 2d 500, 1996 La. App. LEXIS 1041 (May 8, 1996), writ denied by La. 96-1794, 699 So. 2d 45, 1997 La. LEXIS 2358 (La. Aug. 27, 1997).

Where a trial court summarized the trial evidence, noted defendant’s record, and commented on defendant’s age and employment status, the trial court complied with La. Code Crim. Proc. Ann. art. 894.1 when sentencing defendant, as the sentence imposed was not constitutionally excessive in violation of La. Rev. Stat. Ann. § 40:967(1)(b). State v. McLaren, 619 So. 2d 664, 1993 La. App. LEXIS 1854 (May 13, 1993).

Defendant who pled guilty to possession of cocaine with intent to distribute was properly sentenced to eight years at hard labor with five years of supervised probation. State v. Winfield, 597 So. 2d 1222, 1992 La. App. LEXIS 1103 (Apr. 16, 1992).

Despite a defendant’s argument that there were several mitigating circumstances under La. Code Crim. Proc. Ann. art. 894.1(B) that a trial judge did not consider in sentencing her, given that the defendant’s sentence was within the sentencing range for distribution of cocaine under La. Rev. Stat. Ann. § 40:967 and that the trial court considered all relevant circumstances and the sentence did not shock the sense of justice of the Court of Appeal of Louisiana, Third Circuit, the sentence did not violate La. Const. of 1974, art. I, § 20, and there was no manifest abuse of discretion by the trial judge. State v. Craig, 596 So. 2d 297, 1992 La. App. LEXIS 636 (Mar. 11, 1992).

Trial court’s sentence of 10 years for distribution of cocaine was excessive where the defendant was a drug addict and small time dealer, had no prior felony records as an adult, and other reported cases with similar circumstances affirmed sentences of six to eight years. State v. Miller, 587 So. 2d 125, 1991 La. App. LEXIS 2493 (Sept. 25, 1991).

Trial court did not abuse its discretion in sentencing defendant, whose admissions suggested his earlier frequent involvement in the drug trade, to nine years at hard labor for one transaction of cocaine distribution. State v. Winston, 1990 La. App. LEXIS 2117 (Sept. 26, 1990).

Sentence of two years at hard labor for possession of cocaine was not excessive under La. Rev. Stat. Ann. § 40:967(C)(2) where defendant negotiated with and sold an undercover agent an ounce of cocaine, and there was another charge of the same kind pending at the time of sentencing. State v. Benjamin, 567 So. 2d 169, 1990 La. App. LEXIS 2030 (Aug. 31, 1990).

Defendant properly received the minimum sentence under La. Rev. Stat. Ann. § 40:967 of five years at hard labor instead of probation upon his conviction for distribution of cocaine; although defendant was a first time offender and the amount of cocaine was small, where cocaine was a dangerous substance, and defendant knew that cocaine was dangerous; there was no justification for his conduct, and a lesser sentence would deprecate the seriousness of the crime. State v. Dyer, 567 So. 2d 157, 1990 La. App. LEXIS 2034 (Aug. 31, 1990).

Imposition of a 30-year prison sentence on a defendant without benefit of parole for the full term of imprisonment was illegally excessive in light of La. Rev. Stat. Ann. § 40:967(G)(1); that provision stated that a defendant convicted of possession of cocaine shall not be eligible for probation or parole prior to serving the minimum sentence prescribed by the applicable sentencing statute. State v. Restrepo, 562 So. 2d 1186, 1990 La. App. LEXIS 1569 (June 6, 1990).

Where defendant pleaded guilty to a reduced charge of possession of Dilaudid, a violation of La. Rev. Stat. Ann. § 40:967(C), a sentence of three years at hard labor was supported by a presentence investigation report showing that defendant had been subsequently charged for possessing other controlled substances and that defendant had a prior conviction for driving while intoxicated. State v. Ballard, 534 So. 2d 85, 1988 La. App. LEXIS 2348 (Nov. 9, 1988).

Trial court adequately complied with La. Code Crim. Proc. Ann. art. 894.1 by sufficiently articulating that it considered the letters urging a probated sentence and the pre-sentence investigation report that defendant had violated previous probations and did not abuse its discretion or violate La. Const. art. I, § 20, by imposing a sentence of 17 ½ years at hard labor for distribution of a controlled dangerous substance, a violation of La. Rev. Stat. Ann. § 40:967(A)(1), based on defendant’s long history of criminal conduct and drug abuse and reputation as a member of the drug community, the absence of mitigating factors, and the danger posed to society by distribution of dangerous drugs. State v. Marks, 472 So. 2d 601, 1985 La. App. LEXIS 9493 (July 2, 1985).

Imposition of the maximum sentence and fine for attempted possession of phenmetrazine, a violation of La. Rev. Stat. Ann. §§ 40:967(C), 14:27, was not an abuse of discretion considering defendant’s lengthy misdemeanor record, his prior arrests, the considerable benefit gained by his guilty plea, his drug-related arrest while the presentence investigation was being made, and his unsavory reputation in the community. State v. King, 446 So. 2d 561, 1984 La. App. LEXIS 8201 (Mar. 7, 1984).

In imposing a sentence for distribution of marijuana, the trial judge properly considered defendant’s post-arrest sale of counterfeit drugs to an undercover agent, as it indicated a penchant for drug-related conduct even though the substance sold was not a controlled substance and was not specifically prohibited by the Uniform Controlled Dangerous Substances Law at that time. State v. Jenkins, 419 So. 2d 463, 1982 La. LEXIS 11776 (Sept. 7, 1982).

••• Pronouncement. — Trial court’s failure to inform defendant during the sentencing proceedings that the first two years of his sentence were to be served without the benefit of probation, parole or suspension of sentence, as required by La. Rev. Stat. Ann. § 40:967(B)(4)(b) was harmless error pursuant to La. Rev. Stat. Ann. § 15:301.1(A) because the failure to the sentencing court to specifically state that did not in any way affect the statutory requirement; further, La. Rev. Stat. Ann. § 15:574.4(A)(1) rendered defendant ineligible for parole due to his fourth felony offender status. State v. Henderson, 880 So. 2d 169, 2004 La. App. LEXIS 1972 (Aug. 18, 2004), writ denied by La. 2004-2508, 901 So. 2d 1061, 2005 La. LEXIS 1441 (La. Apr. 29, 2005), writ denied by La. 2004-2530, 916 So. 2d 129, 2005 La. LEXIS 2732 (La. Nov. 28, 2005).

Trial judge imposed an illegally lenient sentence for one count of distribution of cocaine, which was a violation of La. Rev. Stat. Ann. § 40:967(A), as he did not specify that the first five years of the sentence were to be served without the benefit of parole, probation, or suspension of sentence as required by La. Rev. Stat. Ann. § 40:967(B)(4)(b). State v. Pugh, 750 So. 2d 313, 1999 La. App. LEXIS 3621 (Dec. 21, 1999), writ denied by La. 2000-0206, 766 So. 2d 1273, 2000 La. LEXIS 2351 (La. Aug. 31, 2000).

•• Multiple Convictions. — When defendant stipulated to the habitual offender bill of information, defendant signed and initialed a form entitled WAIVER OF RIGHTS-PLEA OF GUILTY MULTIPLE OFFENDER — La. Rev. Stat. Ann. § 15:529.1, which provided the sentencing range defendant faced, and specified the sentence defendant would receive if defendant “pled guilty,” thus, defendant was precluded from challenging the habitual offender sentence for defendant’s conviction of distribution of cocaine, and prior cocaine convictions. State v. Rogers, 850 So. 2d 838, 2003 La. App. LEXIS 1803 (June 19, 2003), writ denied by La. 2003-2137, 865 So. 2d 73, 2004 La. LEXIS 298 (La. Jan. 30, 2004).

Where the penalty for both distribution of cocaine and possession of cocaine with intent to distribute was imprisonment at hard labor for not less than five years and not more than 30 years and a fine of not more than 15,000 dollars under La. Rev. Stat. Ann. § 40:967(B)(1), a defendant convicted of those crimes who received sentences of 15 years each on each charge did not receive an excessive sentence. State v. Collins, 612 So. 2d 780, 1992 La. App. LEXIS 4225 (Dec. 23, 1992), writ of certiorari denied by 614 So. 2d 1255, 1993 La. LEXIS 1217 (La. 1993).

Double jeopardy barred multiple convictions and punishments based on guilty pleas for the crimes of possession of cocaine with intent to distribute in violation of La. Rev. Stat. Ann. § 40:967(A)(1), (B)(1), and possession of cocaine in an amount over 200 grams but under 400 grams in violation of La. Rev. Stat. Ann. § 40:967(F)(2), when both offenses were based upon single seizure of 549 grams of cocaine from defendant’s residence on one occasion pursuant to a search warrant. State v. Dubaz, 468 So. 2d 554, 1985 La. LEXIS 9201 (May 14, 1985).

•• Plea Agreements. — Defendant’s 12-year sentence for two counts of simple possession of cocaine, in violation of La. Rev. Stat. Ann. § 40:967(C), as a multiple offender, was imposed in conformity with a plea agreement which was set forth in the record at the time of the plea; therefore, pursuant to La. Code Crim. Proc. Ann. art. 881.2(A), defendant was precluded from raising a claim of excessiveness on appeal. State v. Stewart, 862 So. 2d 1271, 2003 La. App. LEXIS 3686 (Dec. 30, 2003).

Despite the trial judge’s warnings regarding the consequences of defendant’s guilty plea as well as the consequences of his failure to appear for sentencing, defendant failed to appear for sentencing and was thereafter sentenced to more time than was originally agreed to; however, the trial judge did not err in denying defendant’s motion to withdraw the guilty plea under La. Code Crim. Proc. Ann. art. 559(A) to two counts of simple possession, in violation of La. Rev. Stat. Ann. § 40:967(C), where there was no breach of the plea agreement by either the state or the trial judge, as it was defendant’s actions that dictated the increased sentence imposed. State v. Stewart, 862 So. 2d 1271, 2003 La. App. LEXIS 3686 (Dec. 30, 2003).

Where defendant pled guilty to distribution of cocaine, in violation of La. Rev. Stat. Ann. § 40:967(A), and was sentenced to confinement at hard labor, his sentence was not excessive because it was the minimum that could be imposed under § 40:967(B)(1). State v. Craft, 648 So. 2d 958, 1994 La. App. LEXIS 3550 (Dec. 14, 1994).

•• Proportionality. — Possession of cocaine was punishable by a maximum term of imprisonment of five years, with or without hard labor, and a fine of up to $5000, and defendant failed to show how the trial court abused its considerable discretion when it sentenced defendant to a mid range sentence of three years at hard labor as it was defendant’s second conviction for possession of cocaine and the trial court could have sentenced defendant to a much harsher term; the sentence was not grossly disproportionate to the severity of the offense, nor was it shocking to the appellate court’s sense of justice. State v. Jason, 879 So. 2d 360, 2004 La. App. LEXIS 1753 (July 1, 2004).

In considering the factors for sentencing pursuant to La. Code Crim. Proc. Ann. art. 894.1, the trial court considered that defendant had a long-term problem with drug abuse, that she had successfully completed a drug court program, but had relapsed, and that she had a five-year-old daughter; although defendant’s plea bargain reduced her sentencing exposure substantially on the major drug charge and defendant had prior arrests involving drugs and drug paraphernalia, the sentence of three years at hard labor for possession of methamphetamine, La. Rev. Stat. Ann. § 40:967, was in the middle of the range that was available to the trial court by statute, it was lawful, it was not grossly disproportionate to the severity of the offense, and it was not constitutionally excessive. State v. Swilley, 862 So. 2d 1268, 2003 La. App. LEXIS 3653 (Dec. 30, 2003).

Trial court adequately considered the sentencing guidelines in La. Code Crim. Proc. Ann. art. 894.1 in imposing consecutive sentences to a prior aggravated burglary sentence, and consecutive sentences of nine years and four years, respectively, upon a plea of guilty to simple burglary of an inhabited dwelling in violation of La. Rev. Stat. Ann. § 14:62.2, and possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967(C) were not excessive under La. Const. art. I, § 20 where the instant offenses and the aggravated burglary offense were not based on the same act or transaction, and thus, absent express direction from the trial court that some or all of the sentences for the instant offenses and the sentence for the aggravated burglary were to be served concurrently, the sentences were to be served consecutively under La. Code Crim. Proc. Ann. art. 883, and where defendant avoided the possibility of sentencing enhancement under the habitual offender law, as a result of plea bargaining. State v. Johnson, 857 So. 2d 586, 2003 La. App. LEXIS 2566 (Sept. 26, 2003).

Where per a plea bargain, a charge of possession of cocaine with intent to distribute was dismissed, and defendant pled guilty to second offense possession of marijuana (reduced from a fourth offense), and simple possession of cocaine, and where defendant’s parole had been revoked several times for prior drug convictions of possessing marijuana, concurrent sentences of five years were not grossly disproportionate. State v. Johnson, 839 So. 2d 1060, 2003 La. App. LEXIS 551 (Mar. 5, 2003).

Where a trial court summarized the trial evidence, noted defendant’s record, and commented on defendant’s age and employment status, the trial court complied with La. Code Crim. Proc. Ann. art. 894.1 when sentencing defendant, as the sentence imposed was not constitutionally excessive in violation of La. Rev. Stat. Ann. § 40:967(1)(b). State v. McLaren, 619 So. 2d 664, 1993 La. App. LEXIS 1854 (May 13, 1993).

Defendant’s 15-year sentence after a guilty plea to one count of distribution of less than $50 of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A) was not constitutionally excessive where defendant’s lengthy criminal record and the benefits of a plea agreement outweighed defendant’s youthful first-felony offender status and the fact that only small amounts of cocaine were sold. State v. Perow, 607 So. 2d 888, 1992 La. App. LEXIS 3255 (Oct. 28, 1992), writ denied by La. 93-0947, 653 So. 2d 562, 1995 La. LEXIS 1061 (La. Apr. 21, 1995).

Trial court’s sentence of 10 years for distribution of cocaine was excessive where the defendant was a drug addict and small time dealer, had no prior felony records as an adult, and other reported cases with similar circumstances affirmed sentences of six to eight years. State v. Miller, 587 So. 2d 125, 1991 La. App. LEXIS 2493 (Sept. 25, 1991).

Defendant convicted of unlawful possession of 256.6 grams of cocaine was properly sentenced to 25 years at hard labor, however, the trial court erred by ordering him to pay a $100,000 fine because a previous version of La. Rev. Stat. Ann. § 40:967(F)(2) had been declared unconstitutional and also erred in increasing defendant’s sentence by an additional 30 days because defendant was indigent and could not afford to pay $80 in court costs. State v. Hernandez, 513 So. 2d 312, 1987 La. App. LEXIS 10034 (Sept. 4, 1987), writ of certiorari denied by 516 So. 2d 130, 1987 La. LEXIS 10883 (La. 1987).

Defendant’s sentence with respect to his conviction for possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967(C) was proper where the sentence was reasonable under the circumstances and was within the applicable guidelines. State v. Abbott, 489 So. 2d 1067, 1986 La. App. LEXIS 7114 (May 28, 1986).

Sentence of 4 years at hard labor and a $5,000 fine or on default to serve 1 additional year at hard labor for attempted distribution of a controlled dangerous substance in violation of La. Rev. Stat. Ann. § 40:967(A)(2) would be vacated and remanded where the trial court failed to articulate reasons for the apparently excessive sentence. State v. Perry, 472 So. 2d 344, 1985 La. App. LEXIS 9009 (June 26, 1985).

Sentence of 4 years at hard labor and a $5,000 fine or on default to serve 1 additional year at hard labor for attempted distribution of a controlled dangerous substance in violation of La. Rev. Stat. Ann. § 40:967(A)(2) was excessive where the offense was not a violent one, there was no proof of what illegal drug “357 Magnums” had reference to in the street or slang parlance of those involved in illegal drug traffic, defendant had no juvenile record and no previous misdemeanor or felony convictions, and defendant was only 30 years of age and had been in both the United States Army and the Louisiana National Guard and had been working both during and between periods of obtaining an education. State v. Perry, 472 So. 2d 344, 1985 La. App. LEXIS 9009 (June 26, 1985).

•• Ranges. — Where defendant was convicted of distribution of cocaine and found to be a second felony offender, the trial court’s sentence of 47 years at hard labor was within the statutory range, and the sentence was not unconstitutional. State v. Stewart, 866 So. 2d 1016, 2004 La. App. LEXIS 73 (Jan. 27, 2004), writ denied by La. 2004-0449, 876 So. 2d 832, 2004 La. LEXIS 2218 (La. June 25, 2004).

Where trial court’s decision to impose an 18-year sentence after enhancing a conviction for distribution of cocaine based on a prior felony was not an abuse of discretion based on defendant’s prior record and the fact that defendant was dealing drugs from an apartment complex, the sentence imposed was not unconstitutionally excessive since it was within the allowable sentencing range of 15 to 60 years; however, the trial court was not required to consider 2001 La. Acts 403, which changed the mandatory minimum sentence for cocaine distribution, as a mitigating factor where it only applied prospectively. State v. Converse, 864 So. 2d 803, 2003 La. App. LEXIS 3662 (Dec. 30, 2003), writ denied by La. 2004-0195, 876 So. 2d 74, 2004 La. LEXIS 1898 (La. June 4, 2004).

Trial court did not abuse its discretion in sentencing defendant to three 25-year terms for his three convictions of distribution of cocaine; the sentence was within the statutory guidelines, and defendant’s habitual drug offenses warranted a strict sentence. State v. Skipper, 861 So. 2d 796, 2003 La. App. LEXIS 3445 (Dec. 11, 2003), writ denied by La. 2004-0003, 870 So. 2d 298, 2004 La. LEXIS 1400 (La. Apr. 23, 2004).

Appeals court reversed habitual drug offender’s statutory mandatory minimum life sentence for offender’s attempted possession of cocaine under La. Rev. Stat. Ann. §§ 14:27, 40:967(C), which occurred before the June 15, 2001 effective date of the 2001 La. Acts 403 amendments to La. Rev. Stat. Ann. § 15:529.1, and remanded for the trial court to resentence the offender under La. Rev. Stat. Ann. § 15:529.1 (before the amendments) after considering whether facts of his particular case made the mandatory minimum life sentence constitutionally excessive. State v. Houston, 859 So. 2d 707, 2003 La. App. LEXIS 2864 (Oct. 1, 2003).

Appellate court held defendant’s sentence was not grossly disproportionate to the severity of the offense or shocking to its sense of justice; however, La. Rev. Stat. Ann. § 40:967 only allowed two years to be without benefits following a conviction for possession of cocaine with intent to distribute, thus, defendant’s sentence was amended to provide for the denial of benefits as to the first two years only. State v. Winn, 847 So. 2d 68, 2003 La. App. LEXIS 1428 (May 14, 2003).

Under former La. Rev. Stat. Ann. § 40:967(B)(1), the penalty for distribution of cocaine was five to 30 years at hard labor and a possible fine of not more than $50,000. State v. Buckley, 839 So. 2d 1193, 2003 La. App. LEXIS 617 (Mar. 6, 2003).

Sentence of 25 years in the department of corrections was not an abuse of discretion where it was defendant’s first conviction for possession of cocaine. State v. Pham, 839 So. 2d 214, 2003 La. App. LEXIS 104 (Jan. 22, 2003).

For two cocaine distribution convictions, defendant faced minimum five-year and maximum 30-year hard labor sentences, the first five years of which were to be without benefit of parole, probation, or suspension of sentence, as set forth in La. Rev. Stat. Ann. § 40:967(B)(4)(b); the appellate court determined that with defendant’s distinct propensity toward drug activity and obvious failure to be rehabilitated by previous punishment, the two mid-range sentences imposed by the trial court were appropriate for defendant who sought to make a profit through illegal activity and subjected small children to the escapades. State v. Graham, 799 So. 2d 645, 2001 La. App. LEXIS 2394 (Oct. 31, 2001), writ denied by La. 2002-0059, 828 So. 2d 1114, 2002 La. LEXIS 3327 (La. Nov. 8, 2002).

For a possession of cocaine conviction, defendant faced a maximum five-year sentence, with or without hard labor, as set forth in La. Rev. Stat. Ann. § 40:967(C)(2); the appellate court determined that the maximum sentence imposed upon defendant by the trial court for the crime was appropriate for defendant whose drug use had obviously extended beyond personal use, which qualified defendant as the worst type of possession offender. State v. Graham, 799 So. 2d 645, 2001 La. App. LEXIS 2394 (Oct. 31, 2001), writ denied by La. 2002-0059, 828 So. 2d 1114, 2002 La. LEXIS 3327 (La. Nov. 8, 2002).

In sentencing defendants in connection with drug-related crimes, the trial court imposed illegally lenient sentences as to both defendants, in contravention of La. Rev. Stat. 40:967B(4)(b). Absent a motion by the State, however, it was impermissible for the appellate court to amend or set aside the sentences. State v. Banks, 800 So. 2d 28, 2001 La. App. LEXIS 2492 (Oct. 17, 2001), writ of certiorari denied by La. 2001-3103, 825 So. 2d 1189, 2002 La. LEXIS 2821 (La. Sept. 30, 2002).

Sentence for violation of La. Rev. Stat. Ann. § 40:967(A) was five to 30 years in prison without parole for the first five years, and the trial court’s sentence with no parole for the full term was patent but harmless error where the sentence was subsequently vacated, and defendant was resentenced as a multiple offender. State v. Morris, 798 So. 2d 1004, 2001 La. App. LEXIS 1936 (Aug. 28, 2001).

Where trial court imposed a prison term of seven and one-half years, the minimum sentence allowed by law for a conviction of attempted possession with the intent to distribute cocaine as a second offender, but erred by failing to order that the first two and one-half years be served without benefit of parole, probation, or suspension of sentence pursuant to La. Rev. Stat. Ann. §§ 40:967(B)(4)(b) and 40:979, the appellate court noted the error patent but declined to correct the illegally lenient sentence where the issue was not raised on appeal by the State. State v. Dunbar, 798 So. 2d 178, 2001 La. App. LEXIS 2162 (Aug. 8, 2001).

Pursuant to La. Rev. Stat. Ann. §§ 40:967(F)(1)(a) and 14:27(D)(3), defendant convicted of attempted possession of cocaine in an amount more than 28 grams but less than 200 grams was subject to imprisonment at hard labor for not more than 30 years. State v. Rodriguez, 781 So. 2d 640, 2001 La. App. LEXIS 321 (Feb. 14, 2001).

Where a trial court failed to impose a mandatory fine on defendant under La. Rev. Stat. Ann. § 40:967(F)(1)(a) and the trial court failed to waive the fine, defendant’s sentence was illegally lenient; however, the State failed to object to the patent error, thus the appellate court could not correct the error. State v. Lewis, 772 So. 2d 231, 2000 La. App. LEXIS 2624 (Oct. 18, 2000), reversed by, remanded by La. 00-3136, 815 So. 2d 818, 2002 La. LEXIS 1402 (La. Apr. 26, 2002).

Sentence of 30 years without benefit of parole imposed on a defendant who was convicted of possessing 28 grams or more, but less than 200 grams, of cocaine, and was found to be a second offender, was error; pursuant to La. Rev. Stat. Ann. § 40:967(G), one convicted of possession of more than 28 grams, but less than 200 grams, of cocaine was not eligible for parole prior to serving the minimum sentence of 10 years provided for in La. Rev. Stat. Ann. § 40:967(F). State v. Toca, 769 So. 2d 665, 2000 La. App. LEXIS 2527 (Sept. 6, 2000), writ denied by La. 2000-2835, 799 So. 2d 492, 2001 La. LEXIS 4041 (La. Oct. 12, 2001).

Defendant’s claim that his sentence was unconstitutionally excessive was without merit where his sentence was only five years more than the minimum sentence and 45 years less than the maximum that was provided for in La. Rev. Stat. Ann. § 40:967(F)(1)(a). State v. Martin, 788 So. 2d 1, 2000 La. App. LEXIS 1056 (Apr. 5, 2000), amended by La. App. 98-1507, 2000 La. App. LEXIS 2956 (La.App. 4 Cir. Nov. 15, 2000).

Sentence of 25 years at hard labor for distribution of cocaine was not excessive for a first felony offense where defendant admitted that she had injected cocaine into the veins of her 13-year old daughter between 30 and 40 times. State v. Blanchard, 702 So. 2d 1162, 1997 La. App. LEXIS 2611 (Oct. 29, 1997).

Trial court erred in sentencing the defendant to a term below the statutorily mandated minimum sentence of a second offender under La. Rev. Stat. Ann. § 15:529.1(A)(1)(a) and La. Rev. Stat. Ann. § 40:967(B)(1) because the narcotics offenses were committed while he was on probation for a prior offense and the facts did not justify the sentence reduction. State v. Louis, 692 So. 2d 1346, 1997 La. App. LEXIS 930 (Apr. 9, 1997).

Where defendant was given the maximum statutory sentence allowed for possession of cocaine, and subjected to added jail time as a condition of probation, the sentence was illegal, as he was exposed to greater punishment than that allowed by the statute he violated, La. Rev. Stat. Ann. § 40:967(C); moreover, defendant was sentenced to a probationary period in excess of the five-year period allowed under La. Code Crim. Proc. Ann. art. 893(A) when considering the period of confinement imposed as a condition of probation together with the period of probation. State v. Alexander, 687 So. 2d 527, 1996 La. App. LEXIS 3064 (Dec. 26, 1996).

Defendant’s sentence of 240 months at hard labor on each of two counts of distributing cocaine to an undercover officer, to be served concurrently, was not excessive where the sentence was within the range prescribed by La. Rev. Stat. Ann. § 40:967 for the offense and by the Louisiana Sentencing Guidelines (repealed); hence, his sentences were affirmed on appeal. State v. Curtis, 679 So. 2d 512, 1996 La. App. LEXIS 1658 (Aug. 21, 1996), writ denied by La. 96-2322, 688 So. 2d 496, 1997 La. LEXIS 472 (La. Feb. 7, 1997).

Where defendant pled guilty to distribution of cocaine, in violation of La. Rev. Stat. Ann. § 40:967(A), and was sentenced to confinement at hard labor, his sentence was not excessive because it was the minimum that could be imposed under § 40:967(B)(1). State v. Craft, 648 So. 2d 958, 1994 La. App. LEXIS 3550 (Dec. 14, 1994).

Language of La. Rev. Stat. Ann. § 14:26(C) concerning the manner in determining maximum conspiracy sentences had been interpreted to mean that the minimum sentence for conspiracy was one-half the minimum fine and one-half the minimum term of imprisonment for the offense contemplated by the conspirators; therefore, the minimum sentence and fine for conspiracy to distribute cocaine was one half of the minimum for distribution of cocaine found in La. Rev. Stat. Ann. § 40:967(B). State v. Garth, 622 So. 2d 1189, 1993 La. App. LEXIS 2721 (Aug. 18, 1993).

Defendant’s sentence of 50 years was excessive because the trial court should not have considered defendant’s prior arrest for drug offenses as there was no evidence of guilt. State v. Shields, 614 So. 2d 1279, 1993 La. App. LEXIS 737 (Feb. 24, 1993), writ of certiorari denied by 620 So. 2d 874, 1993 La. LEXIS 2188 (La. 1993).

Trial court did not abuse its discretion in sentencing defendant, whose admissions suggested his earlier frequent involvement in the drug trade, to nine years at hard labor for one transaction of cocaine distribution. State v. Winston, 1990 La. App. LEXIS 2117 (Sept. 26, 1990).

Concurrent sentences of 10 years imprisonment at hard labor imposed on a defendant for his conviction on three counts of distribution of pentazocine was statutorily incorrect because the penalty provision, La. Rev. Stat. Ann. § 40:697(B), provided for a sentence of imprisonment at hard labor for not less than four years nor more than 10 years, without the benefit of parole, probation, or suspension of sentence. State v. Glasper, 470 So. 2d 641, 1985 La. App. LEXIS 8896 (May 29, 1985).

Defendant’s sentence following his conviction for possession of methaqualone was not excessive and the trial court did not abuse its discretion because defendant’s five-year prison sentence was within the sentencing range for the crime and defendant had a prior criminal record. State v. Easley, 432 So. 2d 910, 1983 La. App. LEXIS 8295 (Apr. 5, 1983).

Penalty range for distribution of cocaine was not excessive per se, and the imposition of a harsher penalty for cocaine distribution than for distribution of other non-narcotic drugs did not violate equal protection under the federal or state constitutions. State v. Bonanno, 384 So. 2d 355, 1980 La. LEXIS 7757 (May 19, 1980).

•• Suspension. — Trial court’s failure to specify that the first five years of defendant’s sentence for distributing a controlled dangerous substance, in violation of La. Rev. Stat. Ann. § 40:967, should have been served without the benefit of probation or suspension of sentence and did not prohibit parole, did not need addressing on appeal; according to La. Rev. Stat. Ann. § 15:301.1(A) and (C), the sentence was deemed to have contained those restrictions. State v. Sanders, 861 So. 2d 589, 2003 La. App. LEXIS 3130 (Nov. 12, 2003), amended by La. 04-0017, 876 So. 2d 42, 2004 La. LEXIS 1661 (La. May 14, 2004).

La. Rev. Stat. Ann. § 40:967(G) provides that the sentence of a person sentenced under § 40:967(F) shall not be suspended. Section 40:967(G) bars a defendant’s eligibility for probation or parole only prior to his serving the minimum sentence. State v. Rodriguez, 781 So. 2d 640, 2001 La. App. LEXIS 321 (Feb. 14, 2001).

In the conviction of defendant for possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967(C)(2) and La. Code Crim. Proc. Ann. art. 893(A), (B) did not prohibit the trial court’s imposition of probation and suspension of sentence upon defendant where defendant had admitted a prior conviction for possession of heroin. State v. Cole, 447 So. 2d 1268, 1984 La. App. LEXIS 8584 (Mar. 26, 1984), writ of certiorari denied by 449 So. 2d 1348, 1984 La. LEXIS 8907 (La. 1984).

Limitation in La. Rev. Stat. Ann. § 40:967 of the court’s authority to suspend sentence does not violate La. Const. art. II, § 2, because the legislature may constitutionally limit the discretion of the courts to impose sentence. State v. Le Compte, 406 So. 2d 1300, 1981 La. LEXIS 10292 (May 18, 1981).

• Postconviction Proceedings

•• Motions to Set Aside Sentence. — Trial court erred by failing to rule on defendant’s motion to reconsider sentence even though the court had already signed the order granting the appeal, and the trial court had jurisdiction to take any action on that motion despite having already granted the motion for appeal. State v. Evans, 844 So. 2d 111, 2003 La. App. LEXIS 646 (Mar. 11, 2003), remanded by 2009 La. App. LEXIS 2226 (La.App. 5 Cir. Dec. 29, 2009).

•• Parole. — Trial judge imposed an illegal sentence, after defendant was found guilty of possession of cocaine and then found to be a fourth felony offender, detrimental to defendant when he improperly imposed defendant’s enhanced sentence without the benefit of parole. State v. Bailey, 875 So. 2d 949, 2004 La. App. LEXIS 1373 (May 26, 2004), writ denied by La. 2004-1605, 887 So. 2d 476, 2004 La. LEXIS 3545 (La. Nov. 15, 2004), writ of certiorari denied by 546 U.S. 981, 126 S. Ct. 554, 163 L. Ed. 2d 468, 2005 U.S. LEXIS 7932, 74 U.S.L.W. 3273 (2005), writ denied by 976 So. 2d 159, 2008 La. LEXIS 170 (La. 2008).

Trial court’s sentence for cocaine distribution was impermissibly lenient where the sentence did not include a term of parole, which was required; however, a remand for correction was not necessary where the requirement was self-activating. State v. Converse, 864 So. 2d 803, 2003 La. App. LEXIS 3662 (Dec. 30, 2003), writ denied by La. 2004-0195, 876 So. 2d 74, 2004 La. LEXIS 1898 (La. June 4, 2004).

Although defendant’s multiple offender sentence was illegally lenient because the trial court did not impose the two-year restriction on parole required by the reference statute, La. Rev. Stat. Ann. § 40:967(B)(4)(b), the error did not require any action by the appellate court because La. Rev. Stat. Ann. § 15:301.1(C) imposed the restrictions by operation of law. State v. Johnson, 864 So. 2d 645, 2003 La. App. LEXIS 3342 (Dec. 9, 2003).

Distribution of cocaine under former La. Rev. Stat. Ann. § 40:967(B)(4)(b), was punishable by imprisonment at hard labor for not less than five years nor more than 30 years, with the first five years of the sentence served without benefit of parole, probation, or suspension of sentence; however, 2001 La. Acts 403, § 4 reduced the amount of imprisonment to be served without parole eligibility from five to two years. State v. Bates, 853 So. 2d 71, 2003 La. App. LEXIS 2219 (July 29, 2003), writ denied by La. 2003-2565, 865 So. 2d 740, 2004 La. LEXIS 419 (La. Feb. 6, 2004).

Trial court improperly restricted defendant’s parole eligibility when sentencing defendant as a multiple offender for his conviction for distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A), where former § 40:967 restricted parole eligibility for the first five years of the sentence and not, as the trial court had done, which was to have imposed defendant’s multiple offender sentence without parole eligibility for the entire term of imprisonment. State v. Bates, 853 So. 2d 71, 2003 La. App. LEXIS 2219 (July 29, 2003), writ denied by La. 2003-2565, 865 So. 2d 740, 2004 La. LEXIS 419 (La. Feb. 6, 2004).

Decision in Tate interpreted La. Rev. Stat. Ann. § 40:967(G), a statute which was essentially identical to La. Rev. Stat. Ann. § 40:966(F), as allowing and requiring a district judge to deny parole eligibility only for the minimum terms provided by La. Rev. Stat. Ann. § 40:967(F). State v. Knight, 829 So. 2d 1160, 2002 La. App. LEXIS 3310 (Oct. 30, 2002).

Even where defendant’s sentence was illegally lenient by the failure to impose the stipulation contained in La. Rev. Stat. Ann. § 40:967(B)(4)(b) that the first five years of the sentences were to be served without benefit of parole, the appellate court would not correct the error where it was favorable to defendant and was not raised by the State. State v. Lorio, 797 So. 2d 131, 2001 La. App. LEXIS 2183 (Sept. 19, 2001), writ denied by La. 2001-2966, 827 So. 2d 414, 2002 La. LEXIS 3003 (La. Oct. 14, 2002).

La. Rev. Stat. Ann. § 40:967(G) provides that the sentence of a person sentenced under § 40:967(F) shall not be suspended. Section 40:967(G) bars a defendant’s eligibility for probation or parole only prior to his serving the minimum sentence. State v. Rodriguez, 781 So. 2d 640, 2001 La. App. LEXIS 321 (Feb. 14, 2001).

Trial judge imposed an illegally lenient sentence for one count of distribution of cocaine, which was a violation of La. Rev. Stat. Ann. § 40:967(A), as he did not specify that the first five years of the sentence were to be served without the benefit of parole, probation, or suspension of sentence as required by La. Rev. Stat. Ann. § 40:967(B)(4)(b). State v. Pugh, 750 So. 2d 313, 1999 La. App. LEXIS 3621 (Dec. 21, 1999), writ denied by La. 2000-0206, 766 So. 2d 1273, 2000 La. LEXIS 2351 (La. Aug. 31, 2000).

Defendant’s sentence was vacated, and the case remanded to the trial court for re-sentencing, where his parole eligibility should not have been restricted; the statutory penalty provision of La. Rev. Stat. Ann. § 40:967 prior to amendment did not provide for a restriction of parole benefits. State v. Jones, 741 So. 2d 706, 1999 La. App. LEXIS 1252 (Apr. 28, 1999), writ denied by La. 1999-1576, 754 So. 2d 927, 2000 La. LEXIS 424 (La. Feb. 11, 2000).

Because the state did not challenge the trial court’s failure to deny defendant parole eligibility under La. Rev. Stat. Ann. §§ 15:529.1(G) and 40:967(G), the appellate court did not correct the error on appeal. State v. Lassere, 683 So. 2d 812, 1996 La. App. LEXIS 2259 (Oct. 1, 1996), writ of certiorari denied by La. 96-2655, 692 So. 2d 445, 1997 La. LEXIS 1132 (La. Apr. 18, 1997).

Defendant’s sentence was not excessive because the sentence was within the sentencing guidelines; the mere fact that the trial court failed to admonish the defendant of his right to remain silent during the habitual offender phase did not require reversal of the defendant’s sentence because the defendant remained silent, the state proved its case and the defendant was not prejudiced. State v. Allen, 638 So. 2d 394, 1994 La. App. LEXIS 1770 (May 31, 1994).

Trial court had no authority to sentence defendant to a term of imprisonment without benefit of parole for attempted distribution of cocaine, a violation of La. Rev. Stat. Ann. §§ 40:967 and 14:27, because the substantive statutes did not mandate parole ineligibility; the trial court had no authority under La. Rev. Stat. Ann. § 15:574.4 to grant or deny parole eligibility. State v. Knight, 548 So. 2d 1276, 1989 La. App. LEXIS 1489 (Aug. 24, 1989).

• Appeals

•• Procedures

••• Records on Appeal. — Sufficient evidence existed to convict defendant of delivery of a controlled substance, as he approached the car of the undercover police officers, asked them what they wanted, and gave them a “twenty” of cocaine in exchange for money. State v. Young, 839 So. 2d 186, 2003 La. App. LEXIS 110 (Jan. 22, 2003), writ denied by La. 2003-0599, 855 So. 2d 756, 2003 La. LEXIS 3025 (La. Oct. 17, 2003).

•• Reversible Errors

••• General Overview. — One-day discrepancy between the date of the offense contained in the bill of information and the evidence adduced at trial did not require acquittal, as the date was not essential to the crime of possession of a Schedule II CDS, in violation of La. Rev. Stat. Ann. § 40:967(F)(1)(a); there was no merit to defendant’s claim of surprise or prejudice; State v. Trotter, 852 So. 2d 1247, 2003 La. App. LEXIS 2335 (Aug. 22, 2003), writ denied by La. 2003-2764, 867 So. 2d 689, 2004 La. LEXIS 550 (La. Feb. 13, 2004).

Jurors called for service for a full week period may sit on more than one case during their week of service; where several members of the petit jury venire had served the day before a defendant’s narcotics sale trial on a jury that returned a guilty verdict against a different defendant in an unrelated narcotics sale case, there was no error in the returning of the names of the members of the jury to the petit jury venire for service in other cases to be tried that week. State v. Lee, 637 So. 2d 102, 1994 La. LEXIS 1607 (May 23, 1994).

•• Reviewability

••• General Overview. — Although a trial court committed errors patent by failing to impose a fine as required by La. Rev. Stat. Ann. § 40:967(F)(1)(a), and, additionally, upon resentencing defendant as a multiple offender, the trial court failed to state that defendant would not be eligible for parole, probation, or suspension of sentence prior to serving the minimum sentence as was required by La. Rev. Stat. Ann. § 40:967(G), because the State did not object at the time of sentencing, did not file a timely motion to reconsider the sentences, and did not appeal, under the provisions of La. Code Crim. Proc. Ann. arts. 881.1, 881.2(B)(2), and 882, a Court of Appeal of Louisiana was prohibited from reviewing the issue of an illegally lenient sentence. State v. Pollard, 640 So. 2d 882, 1994 La. App. LEXIS 2094 (July 14, 1994).

••• Preservation for Review

•••• General Overview. — Defendant’s Crosby appeal of his conviction of possession with intent to distribute cocaine was not considered because, even though he stated that his guilty plea was entered pursuant to Crosby, he did not specify, when pleading guilty, what issues he was reserving for appeal. State v. Joseph, 839 So. 2d 103, 2003 La. App. LEXIS 18 (Jan. 14, 2003).

Where defendant did not timely file a motion to reconsider his sentences, the appellate court was precluded from considering his assertion that his concurrent sentences of two years at hard labor for two convictions for possession of controlled dangerous substances were excessive. State v. Craft, 796 So. 2d 907, 2001 La. App. LEXIS 2106 (Oct. 3, 2001).

Although, in a prosecution for distribution of cocaine under La. Rev. Stat. Ann. § 40:967(A)(1), a trial court allowed a narcotics agent to testify under his code name, to which the defendant did not object, despite the provisions of La. Code Crim. Proc. Ann. art. 841(A), a court of appeal considered the issue and determined that, given that the defendant was afforded an ample opportunity to cross-examine the agent and that he exercised that right, there was no violation of USCS Const. Amend. 6 or La. Const. art. I, § 16. State v. McIntyre, 708 So. 2d 1071, 1998 La. App. LEXIS 86 (Jan. 27, 1998), writ denied by La. 98-1032, 724 So. 2d 753, 1998 La. LEXIS 2799 (La. Sept. 18, 1998).

Following defendant’s conviction for possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967, where defendant failed to file a motion for reconsideration with respect to his sentence, he effectively waived his right to raise the issue of the alleged excessiveness of his sentence on appeal. State v. Anderson, 702 So. 2d 40, 1997 La. App. LEXIS 2475 (Oct. 29, 1997).

••• Waiver

•••• General Overview. — In sentencing defendants in connection with drug-related crimes, the trial court imposed illegally lenient sentences as to both defendants, in contravention of La. Rev. Stat. 40:967B(4)(b). Absent a motion by the State, however, it was impermissible for the appellate court to amend or set aside the sentences. State v. Banks, 800 So. 2d 28, 2001 La. App. LEXIS 2492 (Oct. 17, 2001), writ of certiorari denied by La. 2001-3103, 825 So. 2d 1189, 2002 La. LEXIS 2821 (La. Sept. 30, 2002).

Defendant’s conviction for distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967 was proper where defendant essentially waived the issue of alleged impermissible identification when he failed to raise the issue before the trial court. State v. Rodney, 676 So. 2d 1103, 1996 La. App. LEXIS 1399 (June 25, 1996).

•• Right to Appeal

••• Defendants. — When defendant stipulated to the habitual offender bill of information, defendant signed and initialed a form entitled WAIVER OF RIGHTS-PLEA OF GUILTY MULTIPLE OFFENDER — La. Rev. Stat. Ann. § 15:529.1, which provided the sentencing range defendant faced, and specified the sentence defendant would receive if defendant “pled guilty,” thus, defendant was precluded from challenging the habitual offender sentence for defendant’s conviction of distribution of cocaine, and prior cocaine convictions. State v. Rogers, 850 So. 2d 838, 2003 La. App. LEXIS 1803 (June 19, 2003), writ denied by La. 2003-2137, 865 So. 2d 73, 2004 La. LEXIS 298 (La. Jan. 30, 2004).

•• Standards of Review

••• General Overview. — Defendant’s conviction for possession with intent to distribute cocaine in violation of La. Rev. Stat. Ann. § 40:967(A)(1) was reversed because the State failed to prove the intent to distribute element beyond a reasonable doubt as required by La. Code Crim. Proc. Ann. art. 821, where the main evidence of intent to distribute consisted of the quantity of cocaine seized and defendant’s possession of cash and a beeper at the time of his arrest, where the quantity of drug and cash seized was not so large that no other inference was possible. State v. Young, 764 So. 2d 998, 2000 La. App. LEXIS 1030 (Mar. 31, 2000).

Because the evidence did not show that the defendants knew that cocaine was in a trailer they both occupied, the evidence was constitutionally insufficient, and their convictions for possession of cocaine had to be set aside. State v. Trahan, 425 So. 2d 1222, 1983 La. LEXIS 9572 (Jan. 10, 1983).

••• Clearly Erroneous Review

•••• General Overview. — Trial court erred by failing to rule on defendant’s motion to reconsider sentence even though the court had already signed the order granting the appeal, and the trial court had jurisdiction to take any action on that motion despite having already granted the motion for appeal. State v. Evans, 844 So. 2d 111, 2003 La. App. LEXIS 646 (Mar. 11, 2003), remanded by 2009 La. App. LEXIS 2226 (La.App. 5 Cir. Dec. 29, 2009).

••• Plain Error

•••• General Overview. — Where trial court imposed a prison term of seven and one-half years, the minimum sentence allowed by law for a conviction of attempted possession with the intent to distribute cocaine as a second offender, but erred by failing to order that the first two and one-half years be served without benefit of parole, probation, or suspension of sentence pursuant to La. Rev. Stat. Ann. §§ 40:967(B)(4)(b) and 40:979, the appellate court noted the error patent but declined to correct the illegally lenient sentence where the issue was not raised on appeal by the State. State v. Dunbar, 798 So. 2d 178, 2001 La. App. LEXIS 2162 (Aug. 8, 2001).

••• Substantial Evidence

•••• General Overview. — Sufficient evidence existed to convict defendant of possession of more than 400 grams of cocaine as defendant was the owner of the car where the cocaine was found, and the strong odor of cologne on defendant and underneath the hood of the car where the drugs were found, provided sufficient evidence that defendant knew the drugs were there and he was trying to cover up their odor with cologne. State v. Ennis, 877 So. 2d 300, 2004 La. App. LEXIS 1777 (July 7, 2004), writ denied by 978 So. 2d 297, 2008 La. LEXIS 731 (La. 2008).

Appellate court held the evidence was sufficient to convict defendant of possession of a controlled substance, where defendant appeared to be involved in a drug deal when the police first saw him, he evaded the police, and no one else but defendant was in the area where the drugs were found. State v. Brown, 868 So. 2d 289, 2004 La. App. LEXIS 592 (Mar. 12, 2004), writ denied by La. 2004-2216, 903 So. 2d 445, 2005 La. LEXIS 1877 (La. June 3, 2005).

Sufficient evidence existed to convict defendant of attempted possession of cocaine, where 51 rocks of cocaine were found in his truck in the console between the driver’s and the passenger’s seat, and the sale to the officer occurred in front of defendant with the drugs being retrieved from his car. State v. Manning, 868 So. 2d 283, 2004 La. App. LEXIS 593 (Mar. 12, 2004).

After a nearby stabbing, where officers followed a blood trail to a house and according to the State, defendant told police several times that the house was defendant’s, and that defendant had the only key to the residence; thus, where blood was found upon the floor of the house, and a consensual search for the stabbing suspect turned up cocaine in a closet, the appellate court held the facts and circumstances supported the finding that defendant had constructive possession of the cocaine, because it was subject to defendant’s dominion and control. State v. Holland, 862 So. 2d 448, 2003 La. App. LEXIS 3350 (Dec. 10, 2003).

Where after a traffic stop, defendant ran and threw down a bottle containing 70 rocks of cocaine, and the defense presented the testimony of the front seat passenger, who testified that it was the driver (who invoked the Fifth Amendment) who discarded the bottle, the jury was faced with conflicting testimony and obviously chose to believe the testimony of the police officers over that of the defense witnesses, both of whom admitted prior convictions for possession of cocaine; the evidence was sufficient to prove that defendant knowingly and intentionally possessed cocaine. State v. Bright, 860 So. 2d 196, 2003 La. App. LEXIS 2975 (Oct. 28, 2003), writ of certiorari denied by La. 2003-3409, 869 So. 2d 875, 2004 La. LEXIS 1159 (La. Apr. 2, 2004).

Defendant’s conviction for constructive possession of cocaine under La. Rev. Stat. Ann. § 40:967(C) was vacated because the evidence was insufficient where the cocaine was located on the table in front of where defendant and another person were sitting and there was no evidence of smoking the cocaine, and no evidence of defendant’s relationship with the other person. State v. Toups, 859 So. 2d 768, 2003 La. App. LEXIS 2868 (Oct. 8, 2003).

Where no one testified about the weight of the drugs, just that the eight packages, six of which were recovered from defendant’s brother pursuant to the traffic stop, were “small,” the assistant chief opined that the approximate street value of the amount of one of the bags of marijuana confiscated from defendant and defendant’s brother would have been $20 to $25, or about $160 to $200 worth of grass, and the grass was packaged in baggies, a product ubiquitous to the drug trade, the appellate court held that viewing the totality of evidence in the light most favorable to the prosecution, all the elements of the crime of possession of marijuana with intent to distribute were present. State v. Sanders, 842 So. 2d 1260, 2003 La. App. LEXIS 1075 (Apr. 11, 2003), writ denied by La. 2003-1695, 872 So. 2d 516, 2004 La. LEXIS 1731 (La. May 14, 2004).

Evidence was sufficient to sustain the defendant’s conviction under La. Rev. Stat. Ann. § 40:967 where (1) defendant’s parole officer received a tip from an anonymous female informant providing that the defendant was selling illegal narcotics and that there was a substantial amount of cocaine located in the defendant’s residence, (2) the informant said that the drugs could be specifically found in a hidden compartment in a dresser of drawers, (3) when the officers located the hidden compartment, it contained two small bags of coacaine, a set of pinky scales, a razor blade that appeared to have cocaine residue on it, an exacto knife, and men’s jewerly, and (4) a larger bag of cocaine was located in a separate dresser in the same bedroom. State v. Hamilton, 845 So. 2d 383, 2003 La. App. LEXIS 353 (Feb. 14, 2003), writ denied by La. 2003-1095, 872 So. 2d 480, 2004 La. LEXIS 1485 (La. Apr. 30, 2004).

Where defendant and another man approached the undercover police officers, asked them what they wanted, the other man gave the police the cocaine, and defendant took the money, there was sufficient evidence to convict defendant of distribution of cocaine. State v. Cobb, 839 So. 2d 235, 2003 La. App. LEXIS 91 (Jan. 28, 2003), writ denied by La. 2003-0747, 855 So. 2d 758, 2003 La. LEXIS 3031 (La. Oct. 17, 2003).

Evidence was sufficient to support defendant’s conviction for the distribution of cocaine, since after making inquiries about buying drugs, an undercover officer was flagged down by defendant, the officer told defendant she wanted two “20s,” defendant gave her two rocks of crack cocaine in exchange for $40, another officer identified defendant, a photographic lineup was compiled, and the undercover officer positively identified defendant. State v. Robinson, 831 So. 2d 460, 2002 La. App. LEXIS 3274 (Oct. 29, 2002), writ denied by La. 2003-0100, 867 So. 2d 676, 2004 La. LEXIS 509 (La. Feb. 13, 2004).

Evidence was sufficient to support defendant’s conviction for one count of distribution of cocaine because an undercover agent unequivocally identified defendant as the person who sold him $50 worth of crack cocaine, which negated any reasonable probability of misidentification. State v. Crayton, 796 So. 2d 87, 2001 La. App. LEXIS 2019 (Sept. 26, 2001).

Where the target of a narcotics investigation was a known resident of a premises, but there was no evidence that a defendant lived in the residence or as to the defendant’s relationship with the known resident; and where despite the presence of crack cocaine and crack pipes on the table in front of the sofa upon which the defendant was sitting with the resident, there was no evidence that anyone had been smoking crack cocaine recently, that the defendant had purchased the crack, or any evidence of why the defendant was in the premises, there was no evidence from which it could be concluded beyond a reasonable doubt that the defendant specifically intended to gain dominion and control over any of the cocaine or cocaine-tainted contraband and did or omitted to do any act toward the accomplishing of that object so as to constitute the crime of attempted possession of cocaine. State v. Toups, 792 So. 2d 18, 2001 La. App. LEXIS 1672 (May 23, 2001), reversed by La. 2001-1875, 833 So. 2d 910, 2002 La. LEXIS 2885 (La. Oct. 15, 2002).

To support a conviction pursuant to La. Rev. Stat. Ann. § 40:967 for possession of a controlled dangerous substance, the State must prove that the defendant knowingly and intentionally possessed the contraband; where defendant was discovered holding the cocaine in his hand and when questioned by the police about what was in his hand, he switched the object to his other hand and then tried to swallow it, and the officer had to struggle with defendant to get the object away from him, the evidence was sufficient to sustain the conviction. State v. Collins, 787 So. 2d 391, 2001 La. App. LEXIS 1220 (Apr. 11, 2001), writ denied by La. 2001-1408, 812 So. 2d 664, 2002 La. LEXIS 1272 (La. Apr. 12, 2002).

Testimony by a police officer that he observed the defendant’s participation in what he believed to be a narcotics transaction, together with cut-off baggies and Ziploc bags found inside the apartment indicating that the contraband was being packaged and distributed, was sufficient evidence to convict the defendant of possession with intent to distribute cocaine, a violation of La. Rev. Stat. § 40:967(A)(1). State v. Hebert, 787 So. 2d 1041, 2001 La. App. LEXIS 1221 (Apr. 11, 2001), writ denied by La. 2001-1804, 811 So. 2d 905, 2002 La. LEXIS 848 (La. Mar. 15, 2002).

Under La. Code Crim. Proc. art. 821, review of questions of fact is limited to the sufficiency of the evidence and, under La. Const. art. V, §§ 5(C) and 10(B), does not extend to credibility determinations made by the trier of fact; the court found that the evidence of defendant’s knowledge and involvement in facilitating a sale of cocaine for an undercover officer was sufficient for the jury to have reasonably concluded that, under the standards of La. Rev. Stat. Ann. §§ 40:961(14), 40:964, and 40:967, he was guilty of distribution and possession of a controlled substance and of conspiracy under La. Rev. Stat. Ann. §§ 14:24 and 14:26. State v. Williams, 768 So. 2d 728, 2000 La. App. LEXIS 2200 (Sept. 27, 2000), writ of certiorari denied by La. 2000-3099, 798 So. 2d 963, 2001 La. LEXIS 2903 (La. Oct. 5, 2001).

Rational jury could have, after discounting defendant’s testimony, found beyond a reasonable doubt that defendant knowingly possessed the crack pipe found in defendant’s purse and near the driver’s seat, based on the evidence that defendant was the only person in the vehicle that she was driving and that there was visible cocaine residue in the pipe; therefore, defendant’s conviction for possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967 was supported by sufficient evidence. State v. Tassin, 758 So. 2d 351, 2000 La. App. LEXIS 715 (Mar. 15, 2000).

Testimony of an undercover officer that defendant sold him crack cocaine and the additional testimony of the arrest team was sufficient to convict defendant of distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A)(1). State v. Rose, 750 So. 2d 1085, 1999 La. App. LEXIS 3453 (Dec. 8, 1999), writ denied by La. 2002-0150, 829 So. 2d 419, 2002 La. LEXIS 3392 (La. Nov. 15, 2002).

Sufficient evidence was presented to support defendant’s conviction for possession of a controlled substance; the observations of police officers, evidence seized from defendant, and the circumstances surrounding defendant’s arrest established that defendant knowingly and intentionally possessed the controlled substance. State v. Walker, 747 So. 2d 133, 1999 La. App. LEXIS 2492 (Sept. 24, 1999).

There was sufficient evidence to sustain defendant’s conviction for possession of cocaine, a violation of La. Rev. Stat. Ann. § 40:967(C), where defendant’s possession of cocaine, requisite for a conviction for possession, was reasonably inferred from the circumstances; a crack cocaine pipe containing cocaine residue was found in defendant’s shirt pocket. State v. Shields, 743 So. 2d 282, 1999 La. App. LEXIS 2498 (Sept. 15, 1999).

There was sufficient evidence to support defendant’s conviction for possession of cocaine, a violation of La. Rev. Stat. Ann. § 40:967(C), where cocaine residue in a glass pipe was found in defendant’s pocket; guilty knowledge could have been inferred that she was knowingly in possession of an illegal drug. State v. Porter, 740 So. 2d 160, 1999 La. App. LEXIS 1541 (May 12, 1999).

Although a defendant did not attempt to flee from police officers, who testified that they saw the defendant drop a crack pipe as they arrested the defendant for trespassing, the visible cocaine residue in the pipe, combined with the defendant’s possession of the pipe, constituted sufficient evidence to support the defendant’s conviction for possession of cocaine. State v. Williams, 732 So. 2d 105, 1999 La. App. LEXIS 768 (Mar. 24, 1999), writ denied by La. 99-1184, 748 So. 2d 433, 1999 La. LEXIS 2422 (La. Oct. 1, 1999).

For the purposes of a defendant’s conviction for distribution of cocaine, where there were no internal contradictions or irreconcilable conflicts with the physical evidence, the appellate court would not interfere with the jury’s credibility determinations regarding the testimony of an undercover police officer and of a companion who claimed to have obtained crack cocaine later sold to police from the defendant, and the evidence was sufficient to support the defendant’s conviction. State v. Bernard, 734 So. 2d 687, 1999 La. App. LEXIS 216 (Feb. 3, 1999).

Residue of crack cocaine found in a pipe was sufficient to sustain defendant’s conviction of illegal possession, a violation of La. Rev. Stat. Ann. § 40:967(C), because defendant did not contest her possession of the pipe and because an expert testified that the testing proved that the substance was cocaine; under La. Rev. Stat. Ann. § 15:438 a rational trier of fact could have found proof beyond a reasonable doubt of each of the elements of the crime charged sufficient to exclude every reasonable hypothesis of innocence. State v. Nowak, 727 So. 2d 526, 1998 La. App. LEXIS 3794 (Dec. 9, 1998).

Evidence that a defendant, while seated in the passenger side of a parked truck, appeared to be lighting a marijuana cigarette, then placed the cigarette in a wooden box located near the dashboard in the center of the truck upon noticing the approach of police officers, along with witness testimony that the defendant carried darts in a wooden box, was sufficient for a jury to reasonably infer that the defendant owned and controlled the wooden box and was aware of the existence of cocaine inside the box for the purpose of his conviction under La. Rev. Stat. Ann. § 40:967(C). State v. Stoltz, 717 So. 2d 1243, 1998 La. App. LEXIS 2467 (Aug. 25, 1998).

Jury’s conclusion that defendant had the requisite intent to distribute cocaine was supported by evidence showing that 20 pieces of crack were found on defendant’s person and that defendant admitted that he sold drugs. State v. Smith, 649 So. 2d 1078, 1995 La. App. LEXIS 21 (Jan. 19, 1995), writ of certiorari denied by La. 95-0415, 656 So. 2d 1011, 1995 La. LEXIS 1667 (La. June 23, 1995).

Defendant’s conviction for possession of cocaine was sufficiently supported by the defendant’s statements that he owned a matchbox containing cocaine and that he could not believe that he was arrested for such a small quantity of cocaine. State v. Williams, 632 So. 2d 893, 1994 La. App. LEXIS 348 (Feb. 23, 1994).

EVIDENCE

• Authentication

•• Chain of Custody. — In a drug case, a court did not err by removing defendant from the courtroom and continuing the trial, where defendant’s conduct was disruptive to the proceedings, he argued with the judge, the judge was advised by defense counsel that defendant used profanity in the courtroom, defendant failed to stand up numerous times after being instructed by the judge, and the judge was advised by defense counsel that defendant was being verbally abusive and had threatened counsel. State v. Addison, 871 So. 2d 536, 2004 La. App. LEXIS 692 (Mar. 30, 2004), writ denied by La. 2004-1291, 885 So. 2d 584, 2004 La. LEXIS 3213 (La. Oct. 29, 2004).

Evidence was sufficient to convict defendant of distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A)(1); an apparent discrepancy in the chain of custody of the drugs purchased from defendant was adequately explained as a mere error of description of the container in which the drugs had been secured after purchase. State v. Iron, 780 So. 2d 1123, 2001 La. App. LEXIS 197 (Feb. 14, 2001), writ denied by La. 2001-1232, 811 So. 2d 898, 2002 La. LEXIS 919 (La. Mar. 15, 2002).

• Hearsay

•• Exemptions

••• Confessions

•••• General Overview. — In a prosecution for possession of controlled dangerous substances, because the evidence did not establish that defendant was under the influence of drugs to a degree that it negated his comprehension and rendered him unconscious of the consequences of what he said to police, his confession was properly admitted. State v. Craft, 796 So. 2d 907, 2001 La. App. LEXIS 2106 (Oct. 3, 2001).

• Procedural Considerations

•• Circumstantial & Direct Evidence. — Crime of possession with intent to distribute cocaine in violation of La. Rev. Stat. Ann. § 40:967 requires proof that the defendant knowingly and intentionally possessed the drug and that he did so with the specific intent to distribute it; guilty knowledge is an essential element to the crime of possession of contraband, and such knowledge may be inferred from the circumstance, where possession can be either “actual” or “constructive.” State v. Marshall, 841 So. 2d 881, 2003 La. App. LEXIS 461 (Feb. 25, 2003), writ denied by La. 2003-0909, 854 So. 2d 345, 2003 La. LEXIS 2663 (La. Sept. 26, 2003).

Where a surveillance tape showed defendant exchanging a substance for money with an undercover agent, there was sufficient circumstantial evidence to show that defendant had the specific intent to participate in the distribution of heroin; therefore, he was properly convicted of attempted distribution of cocaine, despite an allegation that defendant was unaware of the contents of the package. State v. Thomas, 841 So. 2d 45, 2003 La. App. LEXIS 489 (Feb. 19, 2003).

Defendant’s conviction for possession of cocaine was reversed as supported by insufficient evidence, where the circumstantial evidence of a pipe found near the defendant was not supported by direct evidence, in that there was no detectable evidence of cocaine in the pipe and its residue could be discovered only through scientific testing; the defendant displayed no furtive behavior upon seeing a police officer, there was no evidence of recent drug use by the defendant, and the State did not provide evidence establishing that the defendant had in any way attempted to obtain cocaine. State v. Postell, 735 So. 2d 782, 1999 La. App. LEXIS 1530 (Apr. 22, 1999).

Residue of crack cocaine found in a pipe was sufficient to sustain defendant’s conviction of illegal possession, a violation of La. Rev. Stat. Ann. § 40:967(C), because defendant did not contest her possession of the pipe and because an expert testified that the testing proved that the substance was cocaine; under La. Rev. Stat. Ann. § 15:438 a rational trier of fact could have found proof beyond a reasonable doubt of each of the elements of the crime charged sufficient to exclude every reasonable hypothesis of innocence. State v. Nowak, 727 So. 2d 526, 1998 La. App. LEXIS 3794 (Dec. 9, 1998).

Defendant’s conviction for attempted manufacture of methamphetamine was reversed, because under La. Rev. Stat. Ann. § 15:438, the prosecutor failed to prove that the circumstantial evidence of defendant’s fingerprints on a acetone can and mason jar indicated any criminal activity. State v. Dukes, 609 So. 2d 1144, 1992 La. App. LEXIS 3730 (Dec. 2, 1992), writ of certiorari denied by 618 So. 2d 402, 1993 La. LEXIS 1513 (La. 1993), writ denied sub nomine State ex rel. Shubbie v. State, La. 93-1421, 664 So. 2d 435, 1995 La. LEXIS 3154 (La. Dec. 15, 1995).

•• Weight & Sufficiency. — Evidence was sufficient to support defendant’s conviction for possession of cocaine where during the search the officer found a cigarette pack containing the three off-white, rock-like substances in the right pocket of defendant’s pants and where an expert in drug chemistry tested two of the three rocks and testified that they were positive for cocaine, and nothing in the evidence refuted the facts asserted in the testimony. State v. Bailey, 875 So. 2d 949, 2004 La. App. LEXIS 1373 (May 26, 2004), writ denied by La. 2004-1605, 887 So. 2d 476, 2004 La. LEXIS 3545 (La. Nov. 15, 2004), writ of certiorari denied by 546 U.S. 981, 126 S. Ct. 554, 163 L. Ed. 2d 468, 2005 U.S. LEXIS 7932, 74 U.S.L.W. 3273 (2005), writ denied by 976 So. 2d 159, 2008 La. LEXIS 170 (La. 2008).

Evidence was sufficient to sustain defendant’s conviction for distribution of cocaine, where an agent testified at trial that he identified defendant from the photographic lineup because defendant was the individual who sold him the cocaine, and not because he had seen defendant in a videotape, the transaction occurred during daylight hours, the agent was in close proximity to defendant and had a clear view of him, which was also evidenced by the videotape, the time between the transaction and the identification was relatively short (one week), the sale was recorded on videotape, which was played for the jury at trial, and defense counsel was given an opportunity to cross-examine the agent in an effort to discredit his identification. State v. Addison, 871 So. 2d 536, 2004 La. App. LEXIS 692 (Mar. 30, 2004), writ denied by La. 2004-1291, 885 So. 2d 584, 2004 La. LEXIS 3213 (La. Oct. 29, 2004).

In a drug case, a court did not err by removing defendant from the courtroom and continuing the trial, where defendant’s conduct was disruptive to the proceedings, he argued with the judge, the judge was advised by defense counsel that defendant used profanity in the courtroom, defendant failed to stand up numerous times after being instructed by the judge, and the judge was advised by defense counsel that defendant was being verbally abusive and had threatened counsel. State v. Addison, 871 So. 2d 536, 2004 La. App. LEXIS 692 (Mar. 30, 2004), writ denied by La. 2004-1291, 885 So. 2d 584, 2004 La. LEXIS 3213 (La. Oct. 29, 2004).

Where defendant sold an undercover agent an off-white rock-like substance, which later tested positive for cocaine, defendant was properly convicted of distribution of cocaine. State v. Eugene, 871 So. 2d 584, 2004 La. App. LEXIS 679 (Mar. 30, 2004), writ denied by La. 2004-1080, 888 So. 2d 766, 2004 La. LEXIS 3287 (La. Nov. 15, 2004).

In a criminal prosecution for distribution of cocaine, defendant was convicted based on evidence that he sold two rocks of cocaine to a police officer for $20. State v. Frazier, 870 So. 2d 1075, 2004 La. App. LEXIS 687 (Mar. 30, 2004), writ denied by La. 2004-1290, 885 So. 2d 584, 2004 La. LEXIS 3212 (La. Oct. 29, 2004).

Distribution of a controlled dangerous substance conviction was supported by sufficient evidence, where tapes of a drug transaction showed defendant exchanging two rocks of crack cocaine for $40. State v. Todd, 866 So. 2d 1040, 2004 La. App. LEXIS 152 (Feb. 4, 2004), writ denied by La. 2004-0588, 877 So. 2d 143, 2004 La. LEXIS 2311 (La. July 2, 2004).

After a nearby stabbing, where officers followed a blood trail to a house and according to the State, defendant told police several times that the house was defendant’s, and that defendant had the only key to the residence; thus, where blood was found upon the floor of the house, and a consensual search for the stabbing suspect turned up cocaine in a closet, the appellate court held the facts and circumstances supported the finding that defendant had constructive possession of the cocaine, because it was subject to defendant’s dominion and control. State v. Holland, 862 So. 2d 448, 2003 La. App. LEXIS 3350 (Dec. 10, 2003).

Defendant’s argument that defendant only had the specific intent to distribute “counterfeit” cocaine, was to no avail, where the packages contained mostly common adulterating agents, with only traces of cocaine, defendant told the undercover agent the cocaine was “good,” and two of the packages were wrapped in rubber latex material, which emitted an odor that the packagers normally used to prevent drug-sniffing dogs from detecting the scent of cocaine. State v. Smith, 864 So. 2d 679, 2003 La. App. LEXIS 3372 (Dec. 9, 2003).

Evidence was sufficient to support the jury’s determination that defendant was guilty as a principal to the five counts of distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A), because the evidence showed that for all five drug transactions, co-defendant called defendant at which time defendant came to her residence and delivered the drugs; thus, the evidence clearly showed that defendant assisted in the drug transactions. State v. Staggers, 860 So. 2d 174, 2003 La. App. LEXIS 2974 (Oct. 28, 2003).

Evidence was sufficient to have convicted defendant of possession with intent to distribute cocaine where, although defendant did not have the drugs on his person at time of his arrest, he had access to the area where the cocaine was found shortly before police discovered it, there had been no guests in the house other than defendant before the officers arrived, and the owner had not placed the cocaine in the toilet himself, and the telephone call by the detective in which he arranged to buy the cocaine and the circumstantial evidence connecting the call to defendant was sufficient to prove intent to distribute cocaine. State v. Fisher, 852 So. 2d 1075, 2003 La. App. LEXIS 2218 (July 29, 2003), writ denied by La. 2003-2545, 872 So. 2d 510, 2004 La. LEXIS 1741 (La. May 14, 2004).

Evidence was sufficient to have convicted defendant of possession of cocaine, a violation of La. Rev. Stat. Ann. § 40:967(C), where defendant was stopped driving a vehicle in which crack cocaine was found in plain view on the driver’s side floorboard, additional cocaine was found in the center console of the vehicle; as driver and sole occupant, defendant had custody of the car and the cocaine was within his immediate control and the State proved beyond a reasonable doubt that defendant had constructive possession of the cocaine and that he knowingly possessed it. State v. Walker, 853 So. 2d 61, 2003 La. App. LEXIS 2224 (July 29, 2003), writ of certiorari denied by La. 2003-2343, 865 So. 2d 738, 2004 La. LEXIS 410 (La. Feb. 6, 2004).

Evidence was sufficient to convict defendant of distributing cocaine and he failed to establish defense of entrapment where the narcotics agent merely provided an opportunity for defendant to willingly commit a crime for which he was predisposed; after the agent made known her desire to purchase cocaine, she simply waited until defendant brought the cocaine to her vehicle and defendant, not the agent, directed the sequence of the events leading up to the drug transaction. State v. Bates, 853 So. 2d 71, 2003 La. App. LEXIS 2219 (July 29, 2003), writ denied by La. 2003-2565, 865 So. 2d 740, 2004 La. LEXIS 419 (La. Feb. 6, 2004).

Defendant’s conviction for possession of cocaine was proper where the evidence was sufficient because it demonstrated that defendant was in constructive possession of the cocaine on the table in front of him. State v. White, 850 So. 2d 987, 2003 La. App. LEXIS 1843 (June 25, 2003).

Evidence was sufficient to sustain defendant’s possession of cocaine conviction where defendant’s DNA was found inside a bag of cocaine proving that the cocaine was subject to defendant’s dominion and control and that he knew of its existence. State v. White, 850 So. 2d 751, 2003 La. App. LEXIS 1700 (June 6, 2003), writ denied by La. 2003-2616, 872 So. 2d 510, 2004 La. LEXIS 1742 (La. May 14, 2004).

Evidence was sufficient to convict defendant of attempted possession of cocaine pursuant to La. Rev. Stat. Ann. §§ 14:27 and 40:967(C), because (1) the State obtained eyewitness testimony that defendant threw down a baggie that was determined to contain cocaine; (2) defendant admitted to the arresting officers that the cocaine was his; (3) although the area was littered, the testifying officers explained that the baggie found was relatively clean and not muddy compared to everything else in that immediate area; and (4) the lighting was adequate for observing defendant’s actions of throwing something on the ground and that the person with defendant did not throw the object. State v. Holloway, 847 So. 2d 200, 2003 La. App. LEXIS 1396 (May 16, 2003), writ of certiorari denied by La. 2003-1720, 861 So. 2d 558, 2003 La. LEXIS 3722 (La. Dec. 19, 2003), writ denied by La. 2003-1929, 861 So. 2d 560, 2003 La. LEXIS 3728 (La. Dec. 19, 2003).

Defendant’s conviction and sentence for possession of cocaine were both proper where sufficiency of the evidence was not lacking; the search warrant contained a mere typographical error and a right to a speedy trial did not exist in Louisiana. State v. McLeod, 843 So. 2d 1268, 2003 La. App. LEXIS 1246 (Apr. 30, 2003).

Where no one testified about the weight of the drugs, just that the eight packages, six of which were recovered from defendant’s brother pursuant to the traffic stop, were “small,” the assistant chief opined that the approximate street value of the amount of one of the bags of marijuana confiscated from defendant and defendant’s brother would have been $20 to $25, or about $160 to $200 worth of grass, and the grass was packaged in baggies, a product ubiquitous to the drug trade, the appellate court held that viewing the totality of evidence in the light most favorable to the prosecution, all the elements of the crime of possession of marijuana with intent to distribute were present. State v. Sanders, 842 So. 2d 1260, 2003 La. App. LEXIS 1075 (Apr. 11, 2003), writ denied by La. 2003-1695, 872 So. 2d 516, 2004 La. LEXIS 1731 (La. May 14, 2004).

Defendant’s possession of an obviously used “straight shooter” with no utility other than the ingestion of cocaine satisfied the State’s burden of proving defendant had the requisite general intent to support a conviction for attempted possession of cocaine. State v. Sylvia, 845 So. 2d 358, 2003 La. LEXIS 1074 (Apr. 9, 2003).

To support a conviction for possession of cocaine, the State must present evidence establishing beyond a reasonable doubt that the defendant was in possession of the drug and that he knowingly and intentionally possessed it; attempted possession of cocaine is an authorized responsive verdict to a charge of simple possession of cocaine. State v. Sylvia, 845 So. 2d 358, 2003 La. LEXIS 1074 (Apr. 9, 2003).

There is no question that a conviction for possession of cocaine may rest upon possession of any amount of the drug, pursuant to La. Rev. Stat. Ann. § 40:967(C). State v. Sylvia, 845 So. 2d 358, 2003 La. LEXIS 1074 (Apr. 9, 2003).

Crack pipes provide circumstantial evidence of an individual’s guilty knowledge that he is in possession of cocaine even when the amount involved constitutes no more than the residue coating the pipe’s walls. State v. Sylvia, 845 So. 2d 358, 2003 La. LEXIS 1074 (Apr. 9, 2003).

There was sufficient evidence to show that defendant knew the drugs were in his car or that he exercised control over them and that it was he, not his passenger, who had thrown the drugs out of the passenger window while defendant was being chased by the police. State v. Robinson, 846 So. 2d 76, 2003 La. App. LEXIS 1018 (Apr. 8, 2003), writ denied by La. 2003-1361, 860 So. 2d 1131, 2003 La. LEXIS 3561 (La. Nov. 26, 2003).

To prove possession with the intent to distribute cocaine, the State must show the defendant knowingly or intentionally possessed the drugs and he did so with the specific intent to distribute them pursuant to La. Rev. Stat. Ann. § 40:967; specific intent is “that state of mind which exists when the circumstances indicate that the offender actively desired the prescribed criminal consequences to follow his act or failure to act,” pursuant to La. Rev. Stat. Ann. § 14:10(1), and specific intent may be inferred from the circumstances of a transaction and from the actions of the accused with specific intent being a legal conclusion to be resolved by the fact-finder. State v. Robinson, 846 So. 2d 76, 2003 La. App. LEXIS 1018 (Apr. 8, 2003), writ denied by La. 2003-1361, 860 So. 2d 1131, 2003 La. LEXIS 3561 (La. Nov. 26, 2003).

Intent to distribute cocaine under La. Rev. Stat. Ann. § 40:967 may be established by proving circumstances surrounding defendant’s possession which gave rise to an inference of such intent where such circumstances include: (1) previous attempts to distribute; (2) whether the drugs are in a form consistent with distribution; (3) the amount of the drugs; (4) expert testimony indicating the amount of the drugs recovered is not consistent with personal use; and (5) paraphernalia evidencing an intent to distribute. State v. Robinson, 846 So. 2d 76, 2003 La. App. LEXIS 1018 (Apr. 8, 2003), writ denied by La. 2003-1361, 860 So. 2d 1131, 2003 La. LEXIS 3561 (La. Nov. 26, 2003).

Defendant argued that the State’s evidence concerning “distribution” was insufficient to establish this element of the offense charged; however, an officer who was qualified as an expert in the use, packaging, distribution, and value of narcotics testified that because of the quantity of drugs (16 rocks), the packaging of the drugs (individual doses), and the value of the drugs seized ($160-$320), defendant was involved in distribution of narcotics and not possession for personal use, since, according to the officer, a user generally possessed a few rocks, which he consumed, and then he bought more. State v. Robinson, 846 So. 2d 76, 2003 La. App. LEXIS 1018 (Apr. 8, 2003), writ denied by La. 2003-1361, 860 So. 2d 1131, 2003 La. LEXIS 3561 (La. Nov. 26, 2003).

Evidence was sufficient to prove that defendant possessed the cocaine and other controlled substances under La. Rev. Stat. Ann. § 40:967 where (1) the officers testified that they observed defendant engage in several hand-to-hand drug transactions, (2) the officers testified that they saw heroin in the bag, and (3) when the officers arrested defendant the driver of the vehicle said that the cocaine and the money in the bag belonged to defendant. State v. Hall, 843 So. 2d 488, 2003 La. App. LEXIS 740 (Mar. 19, 2003), writ denied by La. 2003-1117, 916 So. 2d 128, 2005 La. LEXIS 2728 (La. Nov. 28, 2005).

Evidence was sufficient to have supported jury’s conclusion that defendant was in constructive possession of cocaine where, inter alia, there was cocaine found in the apartment leased to his wife and where they both lived, it had been packaged in a way consistent with distribution, it was found in defendant’s possession, and an officer had witnessed defendant’s involvement in a drug sale. State v. Marshall, 841 So. 2d 881, 2003 La. App. LEXIS 461 (Feb. 25, 2003), writ denied by La. 2003-0909, 854 So. 2d 345, 2003 La. LEXIS 2663 (La. Sept. 26, 2003).

Person not in physical possession of a drug may have constructive possession where the contraband is under the person’s dominion and control; the key factors to be considered in determining whether a defendant exercised dominion and control sufficient to constitute constructive possession are the defendant’s knowledge that illegal drugs were in the area, his relationship to the person found to be in actual possession, the defendant’s access to the area where the drugs were found, evidence of recent drug use by the defendant, the existence of drug paraphernalia, and evidence that the area was frequented by drug users. State v. Marshall, 841 So. 2d 881, 2003 La. App. LEXIS 461 (Feb. 25, 2003), writ denied by La. 2003-0909, 854 So. 2d 345, 2003 La. LEXIS 2663 (La. Sept. 26, 2003).

While it is true that being a resident of the premises where drugs are found is not in and of itself sufficient to prove constructive possession, it can be inferred that a defendant lives at a residence where contraband is discovered if his spouse lives there, and there must be direct evidence (such as utility bills or other correspondence mailed to the defendant at that address), to support a finding of constructive possession; a subject can have constructive possession if he jointly possesses drugs with a companion and if he willfully and knowingly shares with his companion the right to control the drugs. State v. Marshall, 841 So. 2d 881, 2003 La. App. LEXIS 461 (Feb. 25, 2003), writ denied by La. 2003-0909, 854 So. 2d 345, 2003 La. LEXIS 2663 (La. Sept. 26, 2003).

The Louisiana Supreme Court listed a series of factors that might give rise to a reasonable inference that a defendant had the specific intent to distribute a controlled dangerous substance: (1) whether the defendant ever distributed or attempted to distribute the drug, (2) whether the drug was in a form usually associated with possession for distribution to others, (3) whether the amount of the drug created an inference of an intent to distribute, (4) whether expert or other testimony established that the amount of drug found in the defendant’s possession is inconsistent with personal use only, and (5) whether there was any paraphernalia, such as baggies or scales, evidencing an intent to distribute; mere possession of a drug does not amount to evidence of intent to distribute, unless the quantity is so large that no other inference is possible. State v. Marshall, 841 So. 2d 881, 2003 La. App. LEXIS 461 (Feb. 25, 2003), writ denied by La. 2003-0909, 854 So. 2d 345, 2003 La. LEXIS 2663 (La. Sept. 26, 2003).

Where defendant fled from police during Terry stop, trial court did not err in denying motion to suppress evidence of cocaine found in his pocket; the initial stop and subsequent arrest had been lawful and drug seizure was the result of a valid search. State v. Davis, 841 So. 2d 952, 2003 La. App. LEXIS 476 (Feb. 25, 2003), writ of certiorari denied by La. 2003-0948, 857 So. 2d 516, 2003 La. LEXIS 3284 (La. Nov. 7, 2003).

Where a surveillance tape showed defendant exchanging a substance for money with an undercover agent, there was sufficient circumstantial evidence to show that defendant had the specific intent to participate in the distribution of heroin; therefore, he was properly convicted of attempted distribution of cocaine, despite an allegation that defendant was unaware of the contents of the package. State v. Thomas, 841 So. 2d 45, 2003 La. App. LEXIS 489 (Feb. 19, 2003).

Defendant’s conviction of distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A)(1) was affirmed because the evidence was sufficient to prove the elements of the offense of distribution of cocaine and the state met its burden of proof by negating any reasonable probability of misidentification. State v. Cooks, 833 So. 2d 1034, 2002 La. App. LEXIS 3706 (Dec. 4, 2002).

Evidence was sufficient to support defendant’s conviction for the distribution of cocaine, since after making inquiries about buying drugs, an undercover officer was flagged down by defendant, the officer told defendant she wanted two “20s,” defendant gave her two rocks of crack cocaine in exchange for $40, another officer identified defendant, a photographic lineup was compiled, and the undercover officer positively identified defendant. State v. Robinson, 831 So. 2d 460, 2002 La. App. LEXIS 3274 (Oct. 29, 2002), writ denied by La. 2003-0100, 867 So. 2d 676, 2004 La. LEXIS 509 (La. Feb. 13, 2004).

Evidence was sufficient to convict defendant of possession of cocaine with intent to distribute where he was carrying in his pocket seven individually wrapped rocks of crack cocaine with a total weight of 9.2 g. which was not a personal use amount. State v. Wade, 832 So. 2d 977, 2002 La. App. LEXIS 3190 (Oct. 23, 2002), writ denied by La. 2002-2875, 840 So. 2d 1213, 2003 La. LEXIS 988 (La. Apr. 4, 2003).

Evidence was sufficient to convince a rational of trier of fact that defendant exercised dominion and control over the drugs sufficient to constitute constructive possession and convict defendant of possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967. State v. Toups, 833 So. 2d 910, 2002 La. LEXIS 2885 (Oct. 15, 2002), remanded by La. 2001-1875, 2003 La. LEXIS 299 (La. Jan. 24, 2003).

It was reasonable for the jury to infer that defendant had dominion and control over the mass of cocaine recovered from the adjacent, uninhabited residence and thus was in constructive possession of the 72 grams of cocaine; also, the evidence was sufficient to find defendant possessed the cocaine because (1) co-defendant went to defendant’s residence to score cocaine and saw defendant carry the cocaine from one residence to the other; (2) defendant had access to the residence because the key was found in defendant’s pocket; (3) defendant’s physical proximity to the drugs was established by proof that he resided in the adjacent residence; and (4) drug users frequented the area. State v. Major, 829 So. 2d 625, 2002 La. App. LEXIS 3059 (Oct. 2, 2002), writ denied by La. 2003-0267, 866 So. 2d 825, 2004 La. LEXIS 666 (La. Feb. 20, 2004).

Officer saw defendant discard several items, which included a crack pipe, and defendant admitted smoking crack cocaine for several years; thus, the evidence was sufficient to support a conviction for possession of a controlled dangerous substance and the jury’s responsive verdict for attempted possession of a controlled dangerous substance had to be upheld. State v. Daggs, 823 So. 2d 1093, 2002 La. App. LEXIS 2588 (Aug. 14, 2002).

Given the State’s failure to establish the substance in the brown paper bag was cocaine, the evidence presented was insufficient to sustain defendant’s conviction of attempted possession with intent to distribute cocaine. State v. Harris, 817 So. 2d 1205, 2002 La. App. LEXIS 1754 (May 8, 2002), reversed by La. 02-1589, 846 So. 2d 709, 2003 La. LEXIS 1606 (La. May 20, 2003).

On appeal, defendant contended that because defendant was not seen on the videotape and that because the assisting narcotics agents did not observe for themselves the alleged transaction, the evidence was insufficient to support her conviction for attempted distribution of cocaine; defendant’s contentions regarding the credibility of the witness and the lack of corroborative evidence were insufficient to warrant reversal and viewed in a light most favorable to the State, the evidence was sufficient to convince a reasonable juror beyond a reasonable doubt that defendant committed attempted distribution of cocaine. State v. Sellers, 818 So. 2d 231, 2002 La. App. LEXIS 1510 (Apr. 10, 2002), writ of certiorari denied by La. 2003-1322, 862 So. 2d 974, 2004 La. LEXIS 36 (La. Jan. 9, 2004).

In a prosecution for possession of controlled dangerous substances, because the evidence did not establish that defendant was under the influence of drugs to a degree that it negated his comprehension and rendered him unconscious of the consequences of what he said to police, his confession was properly admitted. State v. Craft, 796 So. 2d 907, 2001 La. App. LEXIS 2106 (Oct. 3, 2001).

Where the target of a narcotics investigation was a known resident of a premises, but there was no evidence that a defendant lived in the residence or as to the defendant’s relationship with the known resident; and where despite the presence of crack cocaine and crack pipes on the table in front of the sofa upon which the defendant was sitting with the resident, there was no evidence that anyone had been smoking crack cocaine recently, that the defendant had purchased the crack, or any evidence of why the defendant was in the premises, there was no evidence from which it could be concluded beyond a reasonable doubt that the defendant specifically intended to gain dominion and control over any of the cocaine or cocaine-tainted contraband and did or omitted to do any act toward the accomplishing of that object so as to constitute the crime of attempted possession of cocaine. State v. Toups, 792 So. 2d 18, 2001 La. App. LEXIS 1672 (May 23, 2001), reversed by La. 2001-1875, 833 So. 2d 910, 2002 La. LEXIS 2885 (La. Oct. 15, 2002).

Evidence was sufficient to support defendant’s convictions on two counts of cocaine distribution; two agents testified that they purchased off-white, rock-like objects from defendant, they identified defendant’s photograph as the person who sold them the objects, videotapes of the transactions were played for the jury, and the items purchased were tested and confirmed to be cocaine. State v. Payne, 777 So. 2d 555, 2000 La. App. LEXIS 3348 (Dec. 13, 2000), writ denied by La. 2001-0118, 802 So. 2d 626, 2001 La. LEXIS 3240 (La. Nov. 21, 2001).

Evidence seized, coupled with the testimony of three police officers, was sufficient to support defendant’s conviction under La. Rev. Stat. Ann. § 40:967(B) and (F); paraphernalia consisting of metal scales, boxes of glass tubes, wire mesh, and plastic bags pointed to the distribution or intent to distribute the narcotics seized at defendant’s liquor store and home. State v. Johnson, 780 So. 2d 403, 2000 La. App. LEXIS 2973 (Nov. 29, 2000), writ denied by La. 2000-3547, 801 So. 2d 358, 2001 La. LEXIS 3041 (La. Nov. 9, 2001).

Where officers purchased cocaine from a man who was speaking and walking with defendant, and defendant was in possession of the marked money used for the purchase when the two were arrested, the evidence was sufficient for a jury to have concluded beyond a reasonable doubt that each of the essential elements of the crime of possession of cocaine with intent to distribute existed. State v. Ballansaw, 769 So. 2d 656, 2000 La. App. LEXIS 2524 (Sept. 6, 2000).

Evidence was sufficient to support a conviction for distribution of cocaine pursuant to La. Rev. Stat. Ann. § 40:967(A)(1), where the trial court clearly accepted the police officers’ version of events that a sale of one rock of crack cocaine took place to an undercover police officer. State v. Ross, 760 So. 2d 1256, 2000 La. App. LEXIS 1159 (May 17, 2000).

Evidence supported defendant’s conviction for possession of cocaine with intent to distribute in violation of La. Rev. Stat. Ann. § 40:967(A)(1), although defendant had only one rock of cocaine weighing 0.7 grams, where defendant admitted that two other rocks fell out of his pocket and that he made his living selling drugs, and where an informant’s testimony that defendant was on the way to make a delivery was admitted into evidence. State v. Butler, 760 So. 2d 322, 2000 La. LEXIS 1262 (May 1, 2000).

Police officers’ testimony that they could see cocaine residue in a crack pipe found on defendant’s person after a search incident to his arrest and defendant’s admission that he was in possession of the pipe and knew that there was cocaine residue in the pipe was sufficient for a jury to find defendant guilty of possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967. State v. Rice, 758 So. 2d 911, 2000 La. App. LEXIS 704 (Mar. 15, 2000).

Rational jury could have, after discounting defendant’s testimony, found beyond a reasonable doubt that defendant knowingly possessed the crack pipe found in defendant’s purse and near the driver’s seat, based on the evidence that defendant was the only person in the vehicle that she was driving and that there was visible cocaine residue in the pipe; therefore, defendant’s conviction for possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967 was supported by sufficient evidence. State v. Tassin, 758 So. 2d 351, 2000 La. App. LEXIS 715 (Mar. 15, 2000).

Sufficient evidence was presented to support defendant’s conviction for possession of a controlled substance; the observations of police officers, evidence seized from defendant, and the circumstances surrounding defendant’s arrest established that defendant knowingly and intentionally possessed the controlled substance. State v. Walker, 747 So. 2d 133, 1999 La. App. LEXIS 2492 (Sept. 24, 1999).

Defendant’s conviction for possession of cocaine was reversed as supported by insufficient evidence, where the circumstantial evidence of a pipe found near the defendant was not supported by direct evidence, in that there was no detectable evidence of cocaine in the pipe and its residue could be discovered only through scientific testing; the defendant displayed no furtive behavior upon seeing a police officer, there was no evidence of recent drug use by the defendant, and the State did not provide evidence establishing that the defendant had in any way attempted to obtain cocaine. State v. Postell, 735 So. 2d 782, 1999 La. App. LEXIS 1530 (Apr. 22, 1999).

Although a defendant did not attempt to flee from police officers, who testified that they saw the defendant drop a crack pipe as they arrested the defendant for trespassing, the visible cocaine residue in the pipe, combined with the defendant’s possession of the pipe, constituted sufficient evidence to support the defendant’s conviction for possession of cocaine. State v. Williams, 732 So. 2d 105, 1999 La. App. LEXIS 768 (Mar. 24, 1999), writ denied by La. 99-1184, 748 So. 2d 433, 1999 La. LEXIS 2422 (La. Oct. 1, 1999).

For the purposes of a defendant’s conviction for distribution of cocaine, where there were no internal contradictions or irreconcilable conflicts with the physical evidence, the appellate court would not interfere with the jury’s credibility determinations regarding the testimony of an undercover police officer and of a companion who claimed to have obtained crack cocaine later sold to police from the defendant, and the evidence was sufficient to support the defendant’s conviction. State v. Bernard, 734 So. 2d 687, 1999 La. App. LEXIS 216 (Feb. 3, 1999).

Evidence that a defendant, while seated in the passenger side of a parked truck, appeared to be lighting a marijuana cigarette, then placed the cigarette in a wooden box located near the dashboard in the center of the truck upon noticing the approach of police officers, along with witness testimony that the defendant carried darts in a wooden box, was sufficient for a jury to reasonably infer that the defendant owned and controlled the wooden box and was aware of the existence of cocaine inside the box for the purpose of his conviction under La. Rev. Stat. Ann. § 40:967(C). State v. Stoltz, 717 So. 2d 1243, 1998 La. App. LEXIS 2467 (Aug. 25, 1998).

Evidence was sufficient to convict defendant of distribution of cocaine, a violation of La. Rev. Stat. Ann. § 40:967(A), where he was observed accepting money and then transferring a quantity of cocaine to another party who then gave it to an undercover police officer. State v. Manning, 715 So. 2d 668, 1998 La. App. LEXIS 1643 (June 24, 1998).

Defendant’s conviction for possession of cocaine with the intent to distribute more than 200 and less than 400 grams in violation of La. Rev. Stat. Ann. § 40:967(A) was supported by sufficient evidence, including the testimony of an expert in the field of narcotics investigation that defendant possessed a large amount of cash and over 200 grams of cocaine, an amount that was inconsistent with personal use and had a high street value. State v. Lassere, 683 So. 2d 812, 1996 La. App. LEXIS 2259 (Oct. 1, 1996), writ of certiorari denied by La. 96-2655, 692 So. 2d 445, 1997 La. LEXIS 1132 (La. Apr. 18, 1997).

Evidence was insufficient to support defendant’s conviction of distribution of cocaine within 1,000 feet of a school where neither the alleged cocaine rock nor the scientific analysis report from the crime laboratory was introduced into evidence; State did not prove that the substance distributed was, in fact, cocaine. State v. Thornton, 671 So. 2d 481, 1995 La. App. LEXIS 2744 (Oct. 6, 1995).

Where police officers saw a person apparently selling drugs and later giving money to defendant, who then went to a nearby apartment, and, after arresting defendant, the police searched the apartment, finding money and cocaine, the evidence was sufficient for defendant’s conviction under La. Rev. Stat. Ann. § 40:967; any rational finder of fact could conclude that defendant had access to and control of a large amount of money and cocaine and that he was a principal in the distribution of cocaine, as principal was defined in La. Rev. Stat. Ann. § 14:24. State v. Pollard, 640 So. 2d 882, 1994 La. App. LEXIS 2094 (July 14, 1994).

Defendant’s conviction was supported by the evidence because the defendant was the driver of the vehicle and had access to the drugs, the owner of the vehicle and the passenger denied ownership and the defendant had prior arrest for the same offense. State v. Lee, 637 So. 2d 656, 1994 La. App. LEXIS 1251 (May 4, 1994), writ of certiorari denied by La. 94-1451, 644 So. 2d 631, 1994 La. LEXIS 2359 (La. Oct. 7, 1994).

Evidence was sufficient to establish that defendant possessed cocaine with intent to distribute in violation of La. Rev. Stat. § 40:967(A)(1) because defendant, the driver of the vehicle, was in close proximity to where the cocaine was located — on the floorboard underneath the driver’s seat and the “hump” of the floor — and the cocaine was packaged in the right size to be sold to individual buyers. State v. Hall, 602 So. 2d 256, 1992 La. App. LEXIS 1961 (June 24, 1992), writ of certiorari denied by 609 So. 2d 254, 1992 La. LEXIS 3938 (La. 1992).

When defendant was found in a car with his hand on a bag containing cocaine, the evidence was sufficient to support a conviction for possession of a controlled substance in violation of La. Rev. Stat. Ann. § 40:967(C), despite defendant’s claim that the cocaine was planted while the car was impounded prior to arrest by a police officer who dated the same woman as the driver of the car. State v. Washington, 597 So. 2d 1084, 1992 La. App. LEXIS 993 (Apr. 8, 1992).

Where the evidence was sufficient to show that a defendant possessed cocaine in such quantity and circumstances as to show his intent to distribute, a violation of La. Rev. Stat. Ann. § 40:967(A)(1), the evidence supported a verdict on the lesser grade of attempted possession with intent to distribute, and, pursuant to La. Rev. Stat. Ann. § 14:27, a conviction on the latter offense was permissible. State v. McNair, 597 So. 2d 1096, 1992 La. App. LEXIS 1002 (Apr. 8, 1992), writ of certiorari denied by 605 So. 2d 1113, 1992 La. LEXIS 2979 (La. 1992).

The evidence was insufficient to support a conviction for possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967(C)(2) because the facts did not prove that defendant knowingly had physical or constructive possession of illegal drugs. State v. Coleman, 593 So. 2d 907, 1992 La. App. LEXIS 125 (Jan. 30, 1992).

There was sufficient evidence to convict a defendant of possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967 where police officers testified that the defendant was holding the drugs and then discarded them when the police officers’ presence became evident. State v. Schroeder, 572 So. 2d 708, 1990 La. App. LEXIS 3038 (Dec. 20, 1990).

Juvenile’s adjudication of delinquency based on the sale of cocaine to an undercover agent was reversed on the ground of insufficient evidence where the agent made an in-court misidentification of the juvenile’s twin brother as the perpetrator and where there was no other evidence identifying the juvenile as the person who made the sale to the officer. State in Interest of Babineaux, 567 So. 2d 693, 1990 La. App. LEXIS 2056 (Sept. 20, 1990).

Where defendant, a passenger in a car being driven by a co-defendant, saw the co-defendant engage in a cocaine transaction with a third party and knew the co-defendant was in possession of cocaine, the trial court erred in denying defendant’s motion for post verdict judgment of acquittal after a jury convicted him of attempted possession of cocaine; State presented no evidence of any act by defendant tending directly toward the accomplishment of the possession of cocaine or of defendant’s specific intent to possess cocaine either actively or constructively. State v. Chambers, 563 So. 2d 579, 1990 La. App. LEXIS 1576 (June 14, 1990).

Where cocaine was sold to a confidential informant by someone in the apartment in exchange for marked bills, and defendant may have been in the apartment at the time of the sale, but when defendant was subsequently apprehended, no drugs or marked bills were on his person, although one marked bill and drugs were found on the person of defendant’s companions, the evidence was insufficient to prove defendant’s constructive possession of cocaine. State v. Williams, 546 So. 2d 963, 1989 La. App. LEXIS 1415 (July 5, 1989).

Insufficient evidence existed to convict defendant of possession of cocaine with intent to distribute as the cocaine recovered was a relatively small amount, and the police did not recover other items that reflected an intention to distribute. State v. Porter, 547 So. 2d 736, 1989 La. App. LEXIS 1379 (June 28, 1989).

Given that it was for the jury, as trier of fact, to determine the credibility of the witnesses, the evidence established beyond a reasonable doubt that the defendant did sell Pentazocine, a controlled dangerous substance listed in La. Rev. Stat. Ann. § 40:964, to a person acting for undercover police officers, and the defendant was properly convicted of distribution of a controlled dangerous substance under La. Rev. Stat. Ann. § 40:967(A)(1). State v. Franks, 483 So. 2d 224, 1986 La. App. LEXIS 6038 (Feb. 5, 1986), writ of certiorari denied by 488 So. 2d 196, 1986 La. LEXIS 6358 (La. 1986).

Defendant who was present in the living room of a residence when drugs were found in a bedroom of the house could not be convicted of possession with intent to distribute pentazocine because there was no evidence showing that defendant exercised dominion or control over the drugs. State v. Harvey, 463 So. 2d 706, 1985 La. App. LEXIS 8190 (Jan. 11, 1985).

Because the evidence did not show that the defendants knew that cocaine was in a trailer they both occupied, the evidence was constitutionally insufficient, and their convictions for possession of cocaine had to be set aside. State v. Trahan, 425 So. 2d 1222, 1983 La. LEXIS 9572 (Jan. 10, 1983).

GOVERNMENTS

• Legislation

•• Effect & Operation

••• Amendments. — Distribution of cocaine under former La. Rev. Stat. Ann. § 40:967(B)(4)(b), was punishable by imprisonment at hard labor for not less than five years nor more than 30 years, with the first five years of the sentence served without benefit of parole, probation, or suspension of sentence; however, 2001 La. Acts 403, § 4 reduced the amount of imprisonment to be served without parole eligibility from five to two years. State v. Bates, 853 So. 2d 71, 2003 La. App. LEXIS 2219 (July 29, 2003), writ denied by La. 2003-2565, 865 So. 2d 740, 2004 La. LEXIS 419 (La. Feb. 6, 2004).

••• Prospective Operation. — Statute that reduced minimum sentence for distribution of cocaine was not in effect at the time defendant committed the offense, and the statute only had prospective application; trial court properly denied defendant’s motion to reduce his sentence from five years to two years. State v. Wyatt, 821 So. 2d 569, 2002 La. App. LEXIS 1882 (June 12, 2002).

•• Statutes of Limitations

••• Time Limitations. — Where defendant and his surety both received notice of a sentencing hearing and failed to appear, the trial court did not err when it ordered forfeiture of the bond and the surety’s subsequent petition for nullity was prescribed as it was filed three years after the bond forfeiture was issued; because the petition had been filed after the one-year peremptive period. State v. Johnson, 846 So. 2d 861, 2003 La. App. LEXIS 653 (Mar. 12, 2003).

Defendant was properly convicted of distributing cocaine in violation of La. Rev. Stat. Ann. § 40:967(A)(1) because the prosecution was timely brought within the six-year limitations period for felonies necessarily punishable by imprisonment at hard labor. State v. Butler, 615 So. 2d 496, 1993 La. App. LEXIS 984 (Mar. 3, 1993), writ denied by La. 94-0634, 675 So. 2d 1107, 1996 La. LEXIS 1881 (La. June 28, 1996).

• Local Governments

•• Elections. — Where a candidate for the office of police juror had been convicted of possession with intent to distribute cocaine base in violation of federal law, the trial court did not err in disqualifying the candidate’s candidacy based on La. Const. art. I, § 10; the conduct upon which the federal conviction was based would have constituted a felony under La. Rev. Stat. Ann. §§ 40:964, 40:967 at the time of the federal conviction. Cook v. Skipper, 749 So. 2d 6, 1999 La. App. LEXIS 2641 (Sept. 27, 1999), writ denied by La. 99-2827, 745 So. 2d 601, 1999 La. LEXIS 2381 (La. Sept. 30, 1999).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Persons convicted of a relative felony and sentenced with hard labor should be committed to the Louisiana Department of Corrections. R.S.15:824(A) Persons convicted of a relative felony and sentenced without hard labor should not be committed to the Department of Corrections, but should be committed to the Parish Jail. Opinion No. 78-1243, La. Atty. Gen. Op. No. 1978-1243; 1978 La. AG LEXIS 234.

The felonies defined by R.S. 40:966-967 are those drug felonies incorporated within R.S. 15:1135(D) [Repealed] causing loss of work release privileges until the final six months of prison term. Opinion No. 90-476, La. Atty. Gen. Op. No. 1990-476; 1990 La. AG LEXIS 331.

Anabolic steroids, even when combined with an F.D.A. — approved legend drug, and used solely for a valid medical purpose, are subject to control as a controlled dangerous substance under Schedule II, La. R.S. 40:964(F). Opinion No. 91-165, La. Atty. Gen. Op. No. 1991-165; 1991 La. AG LEXIS 168.

The Grant Parish School Board may continue to consider the convictions of employees in their determination of whether to permanently revoke their tenures pursuant to R.S. 17:443. A suspended conviction pursuant to C.Cr.P. Article 893 does not remove felony convictions from this review. Opinion No. 95-204, La. Atty. Gen. Op. No. 1995-204; 1995 La. AG LEXIS 237.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Trial Procedure. 44 La. L. Rev. 301 (November, 1983).

Note: Let the Punishment Fit the Crime: State v. Newton, Chapman v. United States, and the Problem of Purity and Prosecutions. 52 La. L. Rev. 1267 (May, 1992).

Comment: Louisiana and the Justification for a Protective Frisk for Weapons. 54 La. L. Rev. 1369 (May, 1994).

Casenote: State v. Sylvia: How Possession of Drug Paraphernalia Containing Invisible Trace Amounts of Drug Residue Secures a Louisiana Prosecutor’s Conviction for Possession of Narcotics. 50 Loy. L. Rev. 287 (Spring, 2004).

§ 968. Prohibited acts—Schedule III; penalties.

A. Manufacture; distribution. — Except as authorized by this part, it shall be unlawful for any person knowingly or intentionally:

(1) To produce, manufacture, distribute or dispense or possess with intent to produce, manufacture, distribute, or dispense, a controlled dangerous substance classified in Schedule III;

(2) To create, distribute, or possess with intent to distribute, a counterfeit controlled dangerous substance classified in Schedule III.

B. Penalties for violation of Subsection A. — Any person who violates Subsection A with respect to any controlled dangerous substance classified in Schedule III shall be sentenced to a term of imprisonment at hard labor for not more than ten years; and, in addition, may be sentenced to pay a fine of not more than fifteen thousand dollars.

C. Possession. — It is unlawful for any person knowingly or intentionally to possess a controlled dangerous substance classified in Schedule III unless such substance was obtained directly or pursuant to a valid prescription or order from a practitioner, or as provided in R.S. 40:978 or R.S. 40:1239, while acting in the course of his professional practice or except as otherwise authorized by this Part. Any person who violates this Subsection shall be imprisoned with or without hard labor for not more than five years and, in addition, may be required to pay a fine of not more than five thousand dollars. (Added by Acts 1972, No. 634, § 1. Amended by Acts 1973, No. 207, § 5; Acts 1991, No. 513, § 2.)

CROSS REFERENCES

Louisiana Law. — Provision of information to protect children, see La. R.S. 15:587.1.

Definitions, see La. R.S. 15:1352.

Second or subsequent offenses, see La. R.S. 40:982.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Possession

•••• General Overview. — Contrary to La. Rev. Stat. Ann. § 40:971, which regulates narcotic drugs, former La. Rev. Stat. Ann. § 40:1033 (now La. Rev. Stat. Ann. § 40:968) contained no regulation requiring that amphetamines be kept in their original container. Vidrine v. Crowley, 251 So. 2d 791, 1971 La. App. LEXIS 5756 (Aug. 20, 1971).

•• Property Crimes

••• Forgery

•••• General Overview. — As a matter of law, the lack of trial evidence that defendant knew that prescriptions she had presented were forged, precluded her conviction under La. Rev. Stat. Ann. § 40:968 for possession of a controlled substance, which she had received through use of the prescription. State v. Brown, 352 So. 2d 690, 1977 La. LEXIS 5896 (Nov. 14, 1977).

• Accusatory Instruments

•• Indictments

••• General Overview. — Indictment against defendant sufficiently complied with the requirements of La. Code Crim. Proc. Ann. art. 464, and it clearly charged defendant with an offense punishable under a valid statute, when the indictment specifically cited La. Rev. Stat. Ann. § 40:968 as having been violated, and further alleged that defendant, a person at least 18 years of age, did knowingly and intentionally distribute methamphetamine to a person under 18 years of age, who was at least three years his junior, in violation of La. Rev. Stat. Ann. § 40:968 and La. Rev. Stat. Ann. § 40:981(C). State v. Wientjes, 341 So. 2d 390, 1976 La. LEXIS 5314 (Dec. 13, 1976).

• Sentencing

•• Guidelines

••• Adjustments & Enhancements

•••• Criminal History

••••• General Overview. — Where defendant was convicted of one count each of attempted possession of cocaine, attempted possession of methylphenidate, and attempted possession of codeine stemming from a search of a residence, the trial court erred in enhancing each of the sentences based on defendant’s status as a second offender; where defendant was convicted of more than a single count at the same time, it was error for the trial court to enhance more than one sentence pursuant to a multiple bill. State v. Hayes, 488 So. 2d 1287, 1986 La. App. LEXIS 6869 (May 12, 1986).

••••• Prior Felonies. — State was not precluded from charging defendant as a multiple offender, after defendant’s sentence on latest (narcotics) conviction, where defendant had a burglary conviction within the preceding five years, defendant was serving his narcotics sentence, defendant was tried upon the enhanced-penalty charge two months after the narcotics sentence was entered, and no prejudice was shown. State v. Bell, 324 So. 2d 451, 1975 La. LEXIS 4196 (Dec. 8, 1975).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Considering the above reviewed material, it is our opinion that the use of the word unknowingly in R.S. 40:969(c) and 40:970(c) was a misprint, mistake or typographical error that was overlooked during the drafting of the statute, and not corrected by technical amendment at a later date., Opinion 99-415, La. Atty. Gen. Op. No. 1999-415; 2000 La. AG LEXIS 101.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Louisiana and the Justification for a Protective Frisk for Weapons. 54 La. L. Rev. 1369 (May, 1994).

Comment: Knowledge, Intent, System, and Motive: A Much Needed Return to the Requirement of Independent Relevance. 55 La. L. Rev. 179 (September, 1994).

§ 969. Prohibited acts—Schedule IV; penalties.

A. Manufacture; distribution. — Except as authorized by this part, it shall be unlawful for any person knowingly or intentionally:

(1) To produce, manufacture, distribute or dispense or possess with intent to produce, manufacture, distribute, or dispense, a controlled dangerous substance classified in Schedule IV;

(2) To create, distribute, or possess with intent to distribute, a counterfeit controlled dangerous substance classified in Schedule IV.

B. Penalties for violation of Subsection A. — Any person who violates Subsection A with respect to:

(1) Flunitrazepam shall be sentenced to a term of imprisonment at hard labor for not less than five years nor more than thirty years and pay a fine of not more than fifty thousand dollars.

(2) Any other controlled dangerous substance classified in Schedule IV, except flunitrazepam, shall be sentenced to a term of imprisonment at hard labor for not more than ten years; and in addition, may be sentenced to pay a fine of not more than fifteen thousand dollars.

C. Possession. — It is unlawful for any person knowingly or intentionally to possess a controlled dangerous substance classified in Schedule IV unless such substance was obtained directly or pursuant to a valid prescription or order from a practitioner, or as provided in R.S. 40:978, while acting in the course of his professional practice or except as otherwise authorized by this Part. Any person who violates this Subsection with respect to:

(1) Flunitrazepam shall be imprisoned at hard labor for not more than ten years, and may in addition, be required to pay a fine of not more than five thousand dollars.

(2) Any other controlled dangerous substance shall be imprisoned with or without hard labor for not more than five years and, in addition, may be required to pay a fine of not more than five thousand dollars.

D. Whoever, with the intent to commit a crime of violence as defined in R.S. 14:2(B)(10) against an individual, violates Subsection A of this Section by administering a controlled dangerous substance to a person who is unaware that the controlled dangerous substance has been or is being administered to him, shall be sentenced to a term of imprisonment at hard labor for not less than five years nor more than forty years and may be fined not more than one hundred thousand dollars. (Added by Acts 1972, No. 634, § 1; Amended by Acts 1973, No. 207, § 6; Acts 1997, No. 1191, § 1, eff. Aug. 15, 1997; Acts 2005, No. 14, § 1, eff. Aug. 15, 2005.)

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “R.S. 14:2(B)(10)” for “R.S. 14:2(13)(j)” in (D), as amended by Acts 2006, No. 72, § 1.

2005 Amendments. — Acts 2005, No. 14, § 1, effective August 15, 2005, in (C), substituted “knowingly or intentionally possess” for “unknowingly or intentionally possess,” and added the last sentence; deleted “any person who violates this Subsection with respect to” from the beginning of (C)(1); and deleted “any person who violates this Subsection as to” from the beginning of (C)(2).

CROSS REFERENCES

Louisiana Law. — Provision of information to protect children, see La. R.S. 15:587.1.

Definitions, see La. R.S. 15:1352.

Second or subsequent offenses, see La. R.S. 40:982.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• General Overview. — Violation of La. Rev. Stat. Ann. § 40:979 is a specific provision for conspiracy to commit a violation of the Controlled Dangerous Substances Law, La. Rev. Stat. Ann. § 40:969A. State v. Ratliff, 796 So. 2d 101, 2001 La. App. LEXIS 2030 (Sept. 26, 2001).

••• Delivery, Distribution & Sale

•••• General Overview. — Defendant’s concurrent sentences for sexual battery and distribution of a Schedule IV controlled dangerous substance were reversed as the trial court’s pronouncement of sentence was incomplete, and the trial court improperly imposed sentence under La. Rev. Stat. Ann. § 40:969(D) instead of La. Rev. Stat. Ann. § 40:969(B)(2) as defendant’s no contest plea was for sexual battery and not forcible rape. State v. New, 880 So. 2d 971, 2004 La. App. LEXIS 1981 (Aug. 18, 2004).

Sentence of five years’ probation, including confinement in the parish jail for two years, was not unconstitutionally excessive for a 27 year old wife, mother, and first offender, convicted of distribution of placidyls, a controlled substance, in violation of La. Rev. Stat. Ann. § 40:969. State v. Danos, 444 So. 2d 1269, 1983 La. App. LEXIS 10012 (Dec. 22, 1983), writ of certiorari denied by 445 So. 2d 1235, 1984 La. LEXIS 8419 (La. 1984).

••• Possession

•••• General Overview. — In a prosecution for possession of controlled dangerous substances, because the evidence did not establish that defendant was under the influence of drugs to a degree that it negated his comprehension and rendered him unconscious of the consequences of what he said to police, his confession was properly admitted. State v. Craft, 796 So. 2d 907, 2001 La. App. LEXIS 2106 (Oct. 3, 2001).

Where defendant did not timely file a motion to reconsider his sentences, the appellate court was precluded from considering his assertion that his concurrent sentences of two years at hard labor for two convictions for possession of controlled dangerous substances were excessive. State v. Craft, 796 So. 2d 907, 2001 La. App. LEXIS 2106 (Oct. 3, 2001).

Where one defendant never had possession of codeine and alprazolam and it was only shown that another defendant had possessed those pills, the first defendant’s conviction, pursuant to La. Rev. Stat. Ann. § 40:967(A)(1) and La. Rev. Stat. Ann. § 40:969(A)(1), was reversed. State v. Brady, 727 So. 2d 1264, 1999 La. App. LEXIS 287 (Feb. 3, 1999), altered by La. App. 97-1095, 727 So. 2d 1264, 1999 La. App. LEXIS 733 (La.App. 4 Cir. Mar. 16, 1999).

Where defendant was acquitted of the charge of obtaining possession of a controlled dangerous substance by fraud and deceit, it eliminated the presence of the “guilty knowledge” element of the crime of possession of a controlled dangerous substance under La. Rev. Stat. Ann. § 40:969. State v. Goiner, 410 So. 2d 1085, 1982 La. LEXIS 10285 (Mar. 1, 1982).

• Search & Seizure

•• Warrantless Searches

••• Search Incident to Lawful Arrest

•••• General Overview. — In a prosecution for possession of a controlled dangerous substance, the trial court erred in denying defendant’s motion to suppress evidence that was seized pursuant to a search incident to his arrest; police lacked probable cause to arrest defendant, who was intoxicated and sleeping in the back of a car, for disturbing the peace. State v. Jordan, 369 So. 2d 1347, 1979 La. LEXIS 6284 (Apr. 9, 1979).

• Juries & Jurors

•• Challenges to Jury Venire

••• Bias & Prejudice

•••• General Overview. — In a drug trial, the court properly denied a challenge for cause as to a juror who said that she would be more likely to believe the testimony of a police officer when that testimony involved areas where training and experiences might make an officer more observant than a lay witness in the same situation, and she further stated that she would listen to all witnesses and treat them equally; defendant was originally charged under La. Rev. Stat. Ann. § 40:969(C), but was convicted under La. Rev. Stat. Ann. § 40:966(C). State v. Lattin, 870 So. 2d 509, 2004 La. App. LEXIS 820 (Apr. 7, 2004).

• Sentencing

•• Cruel & Unusual Punishment. — Four years at hard labor was not an excessive sentence pursuant to defendant’s conviction pursuant to La. Rev. Stat. Ann. § 40:969(C) and did not violate La. Const. art. I, § 20. State v. Smith, 457 So. 2d 846, 1984 La. App. LEXIS 9618 (Oct. 9, 1984).

• Appeals

•• Reviewability

••• Preservation for Review

•••• General Overview. — Where defendant did not timely file a motion to reconsider his sentences, the appellate court was precluded from considering his assertion that his concurrent sentences of two years at hard labor for two convictions for possession of controlled dangerous substances were excessive. State v. Craft, 796 So. 2d 907, 2001 La. App. LEXIS 2106 (Oct. 3, 2001).

EVIDENCE

• Hearsay

•• Exemptions

••• Confessions

•••• General Overview. — In a prosecution for possession of controlled dangerous substances, because the evidence did not establish that defendant was under the influence of drugs to a degree that it negated his comprehension and rendered him unconscious of the consequences of what he said to police, his confession was properly admitted. State v. Craft, 796 So. 2d 907, 2001 La. App. LEXIS 2106 (Oct. 3, 2001).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Considering the above reviewed material, it is our opinion that the use of the word unknowingly in R.S. 40:969(c) and 40:970(c) was a misprint, mistake or typographical error that was overlooked during the drafting of the statute, and not corrected by technical amendment at a later date., Opinion 99-415, La. Atty. Gen. Op. No. 1999-415; 2000 La. AG LEXIS 101.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: State v. Wingate: Fishing the Murky Waters of Louisiana’s Strict Liability Crimes. 57 La. L. Rev. 1415 (Summer, 1997).

§ 970. Prohibited acts — Schedule V; penalties.

A. Manufacture; distribution. — Except as authorized by this part, it shall be unlawful for any person knowingly or intentionally:

(1) To produce, manufacture, distribute or dispense or possess with intent to produce, manufacture, distribute, or dispense, a controlled dangerous substance classified in Schedule V;

(2) To create, distribute, or possess with intent to distribute, a counterfeit controlled dangerous substance classified in Schedule V.

B. Penalties for violation of Subsection A. — Any person who violates Subsection A with respect to any controlled dangerous substance classified in Schedule V shall be sentenced to a term of imprisonment at hard labor for not more than five years; and, in addition, may be sentenced to pay a fine of not more than five thousand dollars.

C. Possession. — It is unlawful for any person unknowingly1 or intentionally to possess a controlled dangerous substance classified in Schedule V unless such substance was obtained directly or pursuant to a valid prescription or order from a practitioner, or as provided in R.S. 40:978, while acting in the course of his professional practice or except as otherwise authorized by this Part. Any person who violates this section shall be imprisoned with or without hard labor for not more than five years; and in addition, may be required to pay a fine of not more than five thousand dollars. (Added by Acts 1972, No. 634, § 1. Amended by Acts 1973, No. 207, § 7.)

CROSS REFERENCES

Louisiana Law. — Provision of information to protect children, see La. R.S. 15:587.1.

Suspension, revocation, and denial of driving privileges; hardship license; insurance rates, see La. R.S. 32:430.

Composition of schedules, see La. R.S. 40:964.

Distribution to persons under age eighteen, see La. R.S. 40:981.

Soliciting minors to distribute controlled dangerous substances, see La. R.S. 40:981.2.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — Evidence was sufficient to support defendant’s conviction for possession with intent to distribute heroin in violation of former La. Rev. Stat. Ann. § 40:966(A) (now La. Rev. Stat. Ann. § 40:970(A)), where he had constructive possession of the heroin found in his apartment, it could be inferred from the amount of heroin found that defendant intended to distribute, and under La. Rev. Stat. Ann. § 15:438, every reasonable hypothesis of innocence was excluded. State v. Dickerson, 538 So. 2d 1063, 1989 La. App. LEXIS 109 (Jan. 30, 1989).

Defendant was properly convicted of possession of phencyclidine (PCP) with intent to distribute because marijuana and PCP cigarettes, that were in the defendant’s possession, were individually wrapped in aluminum foil in a method consistent with retail street distribution. State v. Myre, 502 So. 2d 1105, 1987 La. App. LEXIS 8458 (Jan. 14, 1987).

••• Substance Schedules

•••• General Overview. — Jury could have concluded that the substance defendant sold to an undercover officer was the type of methamphetamine which was unlawful because it had an effect on the central nervous system where a qualified expert in the field of chemistry testified that the powder in the plastic triangle was determined to contain the drug substance known as methamphetamine, and was listed under stimulants; no further clarification of the expert’s opinion was sought by either the prosecuting attorney or defense counsel. State v. Smith, 414 So. 2d 1237, 1982 La. LEXIS 11071 (May 20, 1982).

• Sentencing

•• Guidelines

••• General Overview. — Sentence imposed for distribution of cocaine was excessive where defendant had no prior felony convictions, no prior drug arrests or convictions, a stable personal and employment history, and was not involved in large-scale drug distribution. State v. Powers, 569 So. 2d 624, 1990 La. App. LEXIS 2426 (Oct. 31, 1990).

Defendant’s sentence for possession of methamphetamine, of two years in prison and a fine of $500, pursuant to former La. Rev. Stat. Ann. § 40:967(C)(2) (now La. Rev. Stat. Ann. § 40:970), was neither excessive nor contrary to sentencing guidelines. State v. Horne, 438 So. 2d 252, 1983 La. App. LEXIS 9159 (Sept. 19, 1983).

•• Imposition

••• Factors. — Former La. Rev. Stat. Ann. § 40:966 (now La. Rev. Stat. Ann. § 40:970) prescribes the mandatory sentence for possession with intent to distribute heroin as life imprisonment at hard labor without benefit of probation or suspension of sentence, but does not preclude a defendant’s right to parole. State v. Dickerson, 538 So. 2d 1063, 1989 La. App. LEXIS 109 (Jan. 30, 1989).

EVIDENCE

• Procedural Considerations

•• Weight & Sufficiency. — Distribution of marijuana conviction was affirmed when the evidence was sufficient to convince a reasonable trier of fact of defendant’s guilt beyond a reasonable doubt, as the experienced undercover narcotics officer testified unequivocally that defendant sold him a bag of marijuana for $40, and another officer was a competent witness to corroborate certain factual details surrounding the transaction and to place defendant at the scene of the crime. State v. Sharp, 414 So. 2d 752, 1982 La. LEXIS 11003 (May 17, 1982).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Drug free zones apply to narcotic drugs, not alcohol., OPINION No. 90-499, La. Atty. Gen. Op. No. 1990-499; 1990 La. AG LEXIS 451.

St. James Parish Council can enact an ordinance concerning Drug Free Zones for the Parish playgrounds in St. James Parish only if the playgrounds are used for a school purpose by any school within one thousand feet of any such property and school buses., OPINION No. 96-258(A), La. Atty. Gen. Op. No. 1996-258; 1996 La. AG LEXIS 411.

Considering the above reviewed material, it is our opinion that the use of the word unknowingly in R.S. 40:969(c) and 40:970(c) was a misprint, mistake or typographical error that was overlooked during the drafting of the statute, and not corrected by technical amendment at a later date., Opinion 99-415, La. Atty. Gen. Op. No. 1999-415; 2000 La. AG LEXIS 101.

R.S. 40:981.3; R.S. 17:405; Procedure for Parish to establish drug free zones around churches., Opinion 02-483, La. Atty. Gen. Op. No. 2002-483; 2003 La. AG LEXIS 17.



Footnote:

1 As appears in enrolled bill.



§ 971. Prohibited acts; all schedules.

A. (1) It shall be unlawful for any person:

(a) Who is subject to the requirements of this part to distribute or dispense a controlled dangerous substance in violation of this part; or

(b) Who is a licensee to manufacture, distribute, or dispense a controlled dangerous substance to another licensee or other authorized person not authorized by his license; or

(c) To omit, remove, alter, or obliterate a symbol required by the Uniform Controlled Dangerous Substances Law; or

(d) To refuse or fail to make, keep, or furnish any record, notification, order form, statement, invoice or information required under this part; or

(e) To refuse entry into any premise for inspection as authorized by this part; or

(f) To keep or maintain any store, shop, warehouse, dwelling house, building, vehicle, boat, aircraft, or any place whatever, which is frequented by persons using controlled dangerous substances in violation of this part for the purpose of using such substances, or which is used for the keeping or selling of the same in violation of this part.

(2) Any person who violates this subsection shall be fined not more than fifteen thousand dollars. Such proceeding shall be independent, and not in lieu of, other proceedings under this part or any other law of this state. If the violation is prosecuted by a bill of information or an indictment which alleges that the violation was committed knowingly or intentionally, such person, upon conviction, shall be imprisoned for not more than six months; and, in addition, may be sentenced to pay a fine of not more than five hundred dollars.

B. (1) It shall be unlawful for any person knowingly or intentionally:

(a) To use in the course of the manufacture or distribution of a controlled dangerous substance a license number which is fictitious, revoked, suspended or issued to another person; or

(b) To acquire or obtain possession of a controlled dangerous substance by misrepresentation, fraud, forgery, deception or subterfuge; or

(c) To furnish false or fraudulent material, information in any application, report or other document required to be kept by this part.

(d) To make, distribute, or possess any punch, die, plate, stone or other thing designed to print, imprint, or reproduce the trademark, trade name, or other identifying mark, imprint, or device of another of any likeness of any of the foregoing upon any drug or container or labeling thereof so as to render such drug a counterfeit controlled dangerous substance; or

(e) To alter any controlled dangerous substance obtained by prescription without prior approval of the department; or

(f) To alter any prescription for a controlled dangerous substance; provided that this shall not apply to the person issuing the original prescription or the pharmacist pursuant to instructions from the physician; or

(g) To obtain or attempt to obtain a prescription or prescription blank form from a doctor, dentist, or veterinarian for a controlled dangerous substance and/or legend drug by fraud, theft, misrepresentation, deception or subterfuge.

(h) To possess a prescription for a controlled dangerous substance and/or legend drugs without the express consent of the party for whom such prescription was written. For the purposes hereof a legend drug is any drug or drug product bearing on the label of the manufacturer or distributor as required by the Federal Food and Drug Administration the statement “Caution: Federal law prohibits dispensing without prescription.”

(i) To obtain or seek to obtain any controlled dangerous substance or a prescription for a controlled dangerous substance from a health care practitioner, while being supplied with any controlled dangerous substance or a prescription for any controlled dangerous substance by another health care practitioner, without disclosing the fact of the existing prescription to the practitioner from whom the subsequent prescription for a controlled dangerous substance is sought. Failure of a practitioner to request the disclosure is not a violation of this Subsection by the practitioner. The disclosure shall include the name of the controlled dangerous substance, the date of the prescription, the amount of the controlled substance prescribed, and the number of refills if any. The disclosure shall be made in writing by the person obtaining or seeking to obtain the controlled dangerous substance and shall be made a part of the person’s medical record by the health care practitioner. As used in this Section, the term “existing” shall mean the period of time within which the prescription was prescribed to be taken.

(2) Any person who violates this subsection shall be imprisoned, with or without hard labor, for not more than five years; and, in addition may be sentenced to pay a fine of not more than five thousand dollars.

C. (1) It shall be unlawful for a person, including a physician, dentist, podiatrist, or veterinarian, to prescribe, dispense, or administer legally controlled substances beyond his respective prescribing authority or for a purpose other than accepted medical treatment of a disease, condition, or illness.

(2) It shall be unlawful for a pharmacist to dispense legally controlled substances beyond his dispensing authority.

(3) Any person who violates this Subsection shall be subject to the penalties as established for the controlled dangerous substance and the particular criminal act committed in R.S. 40:966 through 967.

D. Every practitioner, as defined in R.S. 40:961, may, if he has a good faith belief that a crime has been committed on the premises, notify local law enforcement authorities when it is believed that an individual has obtained a fraudulent prescription for any controlled dangerous substance or any person has attempted to obtain a fraudulent prescription for any controlled dangerous substance.

E. Every pharmacy in which a controlled dangerous substance is physically obtained by a patient or a patient’s agent shall require every person purchasing, receiving, or otherwise acquiring any controlled dangerous substance to produce a photo identification card, unless the patient or the patient’s agent is known to the pharmacist. The person purchasing, receiving, or otherwise acquiring the controlled dangerous substance prescription does not have to be the specific patient to whom the prescription is issued. (Added by Acts 1972, No. 634, § 1; Amended by Acts 1973, No. 207, § 8; Acts 1975, No. 613, §§ 1, 2; Acts 1975, No. 700, § 2; Acts 1978, No. 786, § 5, eff. July 17, 1978; Acts 1988, No. 984, § 1; Acts 2006, No. 600, § 1, eff. Aug. 15, 2006; Acts 2007, No. 287, § 1, eff. Aug. 15, 2007.)

2007 Amendments. — Acts 2007, No. 287, § 1, effective August 15, 2007, added (B)(1)(i).

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute deleted “(31)” following “R.S. 40:961,” as amended by Acts 2006, No. 600, § 1.

2006 Amendments. — Acts 2006, No. 600, § 1, effective August 15, 2006, added (D) and (E).
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Double Jeopardy. — Double Jeopardy Clause prevents an offender from being convicted of both the underlying offense for a La. Rev. Stat. Ann. § 14:95(E) violation (being in the possession of a controlled dangerous substance), and the § 14:95(E) violation itself, under the same rationale that precludes an offender from being convicted of both a felony murder and the underlying felony. Since the possession of the drugs was an element of the offense of possession of a firearm while possessing those drugs, the double jeopardy clause of the federal and state constitutions were violated and defendant’s convictions and sentences for possession of ecstasy, possession of cocaine, and possession of hydrocodone were vacated, while defendant’s conviction for possession of a firearm while in possession of a controlled dangerous substance was affirmed. State v. Barakat, 877 So. 2d 223, 2004 La. App. LEXIS 1585 (June 23, 2004).

Former La. Code Crim. Proc. Ann. art. 402 inhibiting the service of women on juries did not violate defendants due process or equal protection rights; hence, on appeal the court affirmed his conviction for distributing a controlled dangerous substance, heroin, in violation of La. Rev. Stat. Ann. § 40:971(a)(1) and his sentence of 25 years in the penitentiary. State v. Davis, 284 So. 2d 896, 1973 La. LEXIS 6778 (Oct. 29, 1973), writ of certiorari denied by 420 U.S. 907, 95 S. Ct. 825, 42 L. Ed. 2d 836, 1975 U.S. LEXIS 442 (1975).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• General Overview. — Under La. Rev. Stat. Ann. § 40:971B(1)(b), it was unlawful for any person knowingly or intentionally to acquire or obtain possession of a controlled dangerous substance by misrepresentation, fraud, forgery, deception or subterfuge; defendant’s conviction was reversed because there must be some positive evidence of defendant’s knowledge that a prescription was forged when defendant presented a prescription made out to another person. State v. Wade, 467 So. 2d 1195, 1985 La. App. LEXIS 8565 (Apr. 3, 1985).

••• Delivery, Distribution & Sale

•••• General Overview. — Where officers discovered marijuana in defendant’s pocket during a pat down search, the evidence was sufficient to convict him of possession of marijuana with the intent to distribute where officers observed defendant fleeing from the scene of a drug transaction. State v. Bradley, 867 So. 2d 31, 2004 La. App. LEXIS 124 (Jan. 28, 2004).

Evidence showed that: (1) An undercover officer bought crack cocaine from defendant, (2) during surveillance, an officer saw defendant make what appeared to be four other drug sales, (3) at the time of defendant’s arrest he had $ 500 in small bills and over 3 ounces of a substance like crack cocaine that was packaged for sale, and (4) at trial, the State failed to introduce scientific proof that the substance was cocaine, but two experienced officers identified the substance as cocaine; therefore, defendant’s conviction of attempted possession of a controlled dangerous substance with intent to distribute in violation of La. Rev. Stat. Ann. §§ 40:971, 14:27(A) was reinstated in that: (1) When considered in its entirety, there was sufficient evidence that the substance was cocaine and that defendant had possession of the cocaine with the intent to distribute it, and (2) because the evidence introduced at trial was sufficient to support a conviction for the charged offense, it also supported the jury’s verdict on the lesser and included offense of attempted possession with intent to distribute. State v. Harris, 846 So. 2d 709, 2003 La. LEXIS 1606 (May 20, 2003).

Defendant’s conviction for distribution of a counterfeit controlled substance (cocaine) was reversed where the statute under which he was convicted, former La. Rev. Stat. Ann § 40:967A(2) (now La. R.S. 40.967A(1)) referred only to manufactured drugs and not to controlled substances in general as defined under La. Rev. Stat. Ann § 40:971A; moreover, former § 40:967A(2) (now La. R.S. 40.967A(1)) was not a lessor included crime. State v. Brooks, 633 So. 2d 659, 1993 La. App. LEXIS 4046 (Dec. 29, 1993), writ of certiorari denied by La. 94-0308, 637 So. 2d 475, 1994 La. LEXIS 1334 (La. May 20, 1994).

Cocaine seized from the apartment of a co-defendant who had since pled guilty to drug charges needed not to be suppressed in defendant’s prosecution for cocaine possession with intent to distribute, a violation of La. Rev. Stat. Ann. § 40:971(A)(1), because observation by police from outside the apartment of defendant’s handling the easily disposable cocaine gave police reason to search without a warrant. State v. Santos, 309 So. 2d 129, 1975 La. LEXIS 3576 (Feb. 24, 1975).

Pursuant to La. Rev. Stat. Ann. § 40:971, distribution of marijuana was a crime for which the penalty was not necessarily imprisonment at hard labor. State v. Rabbas, 278 So. 2d 45, 1973 La. LEXIS 5629 (May 7, 1973).

Evidence of distribution of “LSD” under circumstances similar to the charge for distribution of a controlled dangerous substance, marijuana, in violation of La. Rev. Stat. Ann. § 40:971, was admissible under former La. Rev. Stat. Ann. § 15:445 (now La. Code Evid. Ann. art. 404) to prove guilty knowledge, intent, and system. State v. Dudek, 263 LA. 258, 268 So. 2d 217, 1972 La. LEXIS 5332 (Oct. 26, 1972).

Although the information did not allege the ages of the vendor and vendee, the information was not fatally defective when the ages of the parties were not required under former La. Rev. Stat. Ann.§ 40:962 (A) (now La. Rev. Stat. Ann. § 40:971). State v. Kaufman, 234 LA. 673, 101 So. 2d 197, 1958 La. LEXIS 1133 (Mar. 17, 1958).

••• Manufacture

•••• General Overview. — Contrary to La. Rev. Stat. Ann. § 40:971, which regulates narcotic drugs, former La. Rev. Stat. Ann. § 40:1033 (now La. Rev. Stat. Ann. § 40:968) contains no regulation requiring that amphetamines be kept in their original container. Vidrine v. Crowley, 251 So. 2d 791, 1971 La. App. LEXIS 5756 (Aug. 20, 1971).

••• Possession

•••• General Overview. — Sufficient evidence existed to convict defendant of possession of marijuana with intent to distribute as a reasonable jury could find that defendant had possession of the drugs that were found in the trunk of the driver’s car, and the jury was free to believe the driver’s testimony that she was driving defendant to Mississippi so that he could sell the drugs. State v. Bennett, 880 So. 2d 165, 2004 La. App. LEXIS 1977 (Aug. 18, 2004), writ denied by La. 2004-2556, 904 So. 2d 735, 2005 La. LEXIS 2172 (La. June 24, 2005).

Defendant had immediate and close access to the drugs found in the console area of the vehicle and that alone was sufficient to find that defendant had possession of the drugs. Further, the officers had noticed “frantic” and “very aggressive” activity between the two car occupants immediately before the traffic stop which was indicative of efforts to conceal the evidence; thus, the facts supported the finding that defendant constructively possessed the drugs and defendant’s hypothesis of innocence, that the drugs belonged to the passenger and were present without defendant’s knowledge, was properly considered unreasonable by the jury. State v. Barakat, 877 So. 2d 223, 2004 La. App. LEXIS 1585 (June 23, 2004).

Trial court did not err in not suppressing narcotics that were found in pants on the bedroom floor near where defendant was sleeping where they were within defendant’s immediate control, he identified them as his, and the officer searched the pants as matter of safety. State v. Taylor, 875 So. 2d 962, 2004 La. App. LEXIS 1370 (May 26, 2004), writ denied by La. 2004-1649, 888 So. 2d 193, 2004 La. LEXIS 3437 (La. Nov. 19, 2004).

Where defendant was convicted of possession of cocaine and possession of hydrocodone, and defendant had the same name as his father who was actually the individual named in the arrest warrant, the officers were justified in their belief that defendant was the man named in the warrant because the officer testified that he knew he was looking for a 48-year-old man and that when he saw defendant asleep, he could not tell how old defendant was and defendant himself told the officers what his name was and defendant was sleeping at the address given in the arrest warrant. State v. Taylor, 875 So. 2d 962, 2004 La. App. LEXIS 1370 (May 26, 2004), writ denied by La. 2004-1649, 888 So. 2d 193, 2004 La. LEXIS 3437 (La. Nov. 19, 2004).

Where defendant was the passenger of a car stopped because the driver was not wearing his seat belt, police were permitted to search him incident to arrest for an outstanding warrant. He was not entitled to suppress evidence of a clear plastic bag containing 43 rocks of cocaine found on his person; defendant was properly convicted on a plea of guilty to one count of possession of cocaine. State v. Cheatham, 876 So. 2d 137, 2004 La. App. LEXIS 1508 (May 19, 2004).

Where officers were alerted to defendant by the marijuana smoke coming from defendant’s car, and therefore had probable cause to investigate, three factors supported applying the “plain feel” exception: (1) the location, texture, and packaging of the cocaine, (2) the concealed object had a texture consistent with cocaine, a hard, rock-like texture, and (3) the concealed object was packaged consistent with that commonly used to package cocaine, plastic; given those factors, the cocaine was lawfully seized pursuant to the “plain feel” exception and defendant’s motion to suppress was properly denied. State v. Craft, 870 So. 2d 359, 2004 La. App. LEXIS 633 (Mar. 10, 2004), writ denied by La. 2004-0923, 883 So. 2d 1005, 2004 La. LEXIS 2744 (La. Oct. 1, 2004).

Evidence was sufficient to sustain defendant’s conviction of possession of marijuana with intent to distribute, where the marijuana found in defendant’s fanny pack was packaged in seven individual bags, a method consistent with intent to resell or distribute, not for personal use; the packaging and extra empty bags, coupled with the fact that there was no smoking paraphernalia found in the vehicle, supported the conclusion that defendant intended to distribute the marijuana. State v. Mitchell, 869 So. 2d 276, 2004 La. App. LEXIS 415 (Mar. 3, 2004), writ denied by La. 2004-0797, 882 So. 2d 1168, 2004 La. LEXIS 2868 (La. Sept. 24, 2004), writ of certiorari denied by 543 U.S. 1068, 125 S. Ct. 905, 160 L. Ed. 2d 801, 2005 U.S. LEXIS 103, 73 U.S.L.W. 3398 (2005), remanded by La. App. 05-39913, 909 So. 2d 45, 2005 La. App. LEXIS 2011 (La.App. 2 Cir. Aug. 17, 2005).

Where officers discovered marijuana in defendant’s pocket during a pat down search, the evidence was sufficient to convict him of possession of marijuana with the intent to distribute where officers observed defendant fleeing from the scene of a drug transaction. State v. Bradley, 867 So. 2d 31, 2004 La. App. LEXIS 124 (Jan. 28, 2004).

Defendant was convicted of possession of cocaine after officers saw her place something in her mouth, which she removed upon request, and the substance tested positive for crack-cocaine. State v. Massey, 866 So. 2d 965, 2004 La. App. LEXIS 54 (Jan. 27, 2004).

Appellate court granted the writ application sought by the State, reversed the trial court’s decision granting defendant a new trial and reinstated defendant’s conviction of attempted possession of heroin because the conviction was supported by the evidence where, although hypodermic needles clearly had uses other than the injection of illegal drugs, hypodermic needles used for legitimate medical purposes were maintained in a sterile state until used and then discarded, and it was inconceivable that a used hypodermic needle found inside someone’s sock, as was the case with the needles found in the physical possession of defendant, would be used for any medical purpose; furthermore, the requisite guilty knowledge needed to support defendant’s conviction could be inferred from the possession of dirty needles containing heroin residue that were hidden in his socks. State v. Craig, 856 So. 2d 53, 2003 La. App. LEXIS 2454 (Sept. 3, 2003).

Obtaining a controlled dangerous substance by fraud and deceit is a violation of La. Rev. Stat. Ann. § 40:971. State v. Tate, 714 So. 2d 252, 1998 La. App. LEXIS 1379 (May 27, 1998).

La. Rev. Stat. Ann. § 40:971(B)(1)(b) requires more than a person pick up a prescription; it requires that a person knowingly or intentionally acquire or obtain possession of a controlled dangerous substance by misrepresentation, fraud, forgery, deception or subterfuge. State v. Tate, 714 So. 2d 252, 1998 La. App. LEXIS 1379 (May 27, 1998).

Where defendant claimed he was placed in double jeopardy when he was charged with two counts of violating La. Rev. Stat. Ann. § 40:971(B)(1) based upon his obtaining possession of two different controlled dangerous substances by means of a single fraudulent prescription, the offenses were separate violations of a single statute. State v. Twohig, 624 So. 2d 16, 1993 La. App. LEXIS 2769 (Aug. 31, 1993).

Where the state failed to illustrate that defendant had knowledge that the prescription was forged or actually forged the prescription himself, he was improperly charged and convicted with obtaining a controlled substance by fraud in violation of La. Rev. Stat. Ann. § 40:971(B)(1)(b). State v. Scott, 456 So. 2d 1383, 1984 La. LEXIS 9921 (Oct. 15, 1984).

The State proved all the essential elements of the crime of obtaining a controlled dangerous substance by misrepresentation, fraud, forgery, deception or subterfuge, in violation La. Rev. Stat. Ann. § 40:971 where the State proved beyond a reasonable doubt that: 1) the prescription was a forgery, not written by the doctor, 2) the name on the prescription was not the name of any of the doctor’s patients, and 3) defendant did pay for and obtain the controlled dangerous substance with the forged prescription. State v. Scott, 451 So. 2d 1135, 1984 La. App. LEXIS 8797 (May 14, 1984), reversed by 456 So. 2d 1383, 1984 La. LEXIS 9921 (La. 1984).

Defendant who pled guilty to obtaining darvon and valium by fraud was properly sentenced to three years at hard labor where defendant had two prior convictions. State v. Wroten, 433 So. 2d 249, 1983 La. App. LEXIS 8482 (May 17, 1983), writ of certiorari denied by 440 So. 2d 731, 1983 La. LEXIS 11847 (La. 1983).

Evidence was sufficient to convict defendant of attempting to obtain a controlled dangerous substance by fraud or deceit where defendant presented a forged prescription to a store’s pharmacist, the pharmacist called the doctor and verified that the doctor did not write the prescription and followed police instructions to give defendant a prescription, which he later picked up in the presence of police officers. State v. Custard, 384 So. 2d 428, 1980 La. LEXIS 7540 (May 19, 1980).

Defendant’s five-year sentence for violating La. Rev. Stat. Ann. § 40:971(B)(1)(b) by obtaining a controlled dangerous substance by means of fraudulent representations was vacated and set aside because the trial court’s reasons did not reflect that it adequately followed sentencing guidelines as required by La. Code Crim. Proc. Ann. art. 894.1. State v. Voelkel, 377 So. 2d 1204, 1979 La. LEXIS 7518 (Nov. 21, 1979).

Defendant’s five-year sentence for violating La. Rev. Stat. Ann. § 40:971(B)(1)(b) by obtaining a controlled dangerous substance by means of fraudulent representations was vacated and set aside; absent an adequate statement of reasons for the sentence as required by La. Code Crim. Proc. Ann. art. 894.1, the Supreme Court of Louisiana could not measure whether it was excessive. State v. Voelkel, 377 So. 2d 1204, 1979 La. LEXIS 7518 (Nov. 21, 1979).

Defendant was properly convicted of possession of heroin, a violation of La. Rev. Stat. Ann. § 40:971, because his cross-examination of a qualified expert in the field of chemical analysis and identification of heroin on matters unrelated to the expert’s testimony, his ability to detect methadone, was properly curtailed under former La. Rev. Stat. Ann. § 15:275 (now La. Code Evid. Ann. art. 611); under the statute, a trial judge had the discretion of to stop the irrelevant examination of a witness. State v. Harris, 308 So. 2d 767, 1975 La. LEXIS 3562 (Feb. 24, 1975).

Cocaine seized from the apartment of a co-defendant who had since pled guilty to drug charges needed not to be suppressed in defendant’s prosecution for cocaine possession with intent to distribute, a violation of La. Rev. Stat. Ann. § 40:971(A)(1), because observation by police from outside the apartment of defendant’s handling the easily disposable cocaine gave police reason to search without a warrant. State v. Santos, 309 So. 2d 129, 1975 La. LEXIS 3576 (Feb. 24, 1975).

Contrary to La. Rev. Stat. Ann. § 40:971, which regulates narcotic drugs, former La. Rev. Stat. Ann. § 40:1033 (now La. Rev. Stat. Ann. § 40:968) contains no regulation requiring that amphetamines be kept in their original container. Vidrine v. Crowley, 251 So. 2d 791, 1971 La. App. LEXIS 5756 (Aug. 20, 1971).

Where the state was attempting to prove that defendant was in constructive possession of heroin, evidence that tended to show that he knew and participated in his wife’s obtaining possession and control of the heroin was relevant and admissible. State v. Smith, 257 LA. 1109, 245 So. 2d 327, 1971 La. LEXIS 4451 (Feb. 24, 1971).

In a trial for possession of narcotic drugs in violation of former La. Rev. Stat. Ann. § 40:962 (now La. Rev. Stat. Ann. § 40:97), hospital records revealing that defendant was transported the day after his arrest for treatment of drug withdrawal symptoms were admissible under La. Rev. Stat. Ann. § 13:3714 as prima facie proof of defendant’s guilty knowledge, an essential element of the crime; section 13:3714 did not violate defendant’s right to confront witnesses or the physician-patient privilege and was an exception to the hearsay rule. State v. O’Brien, 255 LA. 704, 232 So. 2d 484, 1970 La. LEXIS 3903 (Feb. 23, 1970).

The fact that neither witness could testify that gleanings possessed by defendant contained marijuana did not touch on their qualification as experts, but rather, it went to the identity of the narcotic found on defendant’s person. State v. Dartez, 230 LA. 492, 89 So. 2d 48, 1956 La. LEXIS 1436 (June 11, 1956).


•• Fraud

••• General Overview. — Summary judgment in favor of city was proper despite victim’s claims of false arrest for obtaining a prescription by fraud in violation of La. Rev. Stat. Ann. § 40:971(B)(1)(g), where the arresting officer’s reliance on a pharmacist’s complaint was reasonable under the circumstances. Harris v. Eckerd Corp., 796 So. 2d 719, 2001 La. App. LEXIS 2009 (Sept. 26, 2001).

••• False Pretenses

•••• General Overview. — Under La. Rev. Stat. Ann. § 40:971B(1)(b), it was unlawful for any person knowingly or intentionally to acquire or obtain possession of a controlled dangerous substance by misrepresentation, fraud, forgery, deception or subterfuge; defendant’s conviction was reversed because there must be some positive evidence of defendant’s knowledge that a prescription was forged when defendant presented a prescription made out to another person. State v. Wade, 467 So. 2d 1195, 1985 La. App. LEXIS 8565 (Apr. 3, 1985).

•• Inchoate Crimes

••• Attempt

•••• General Overview. — Evidence showed that: (1) An undercover officer bought crack cocaine from defendant, (2) during surveillance, an officer saw defendant make what appeared to be four other drug sales, (3) at the time of defendant’s arrest he had $ 500 in small bills and over 3 ounces of a substance like crack cocaine that was packaged for sale, and (4) at trial, the State failed to introduce scientific proof that the substance was cocaine, but two experienced officers identified the substance as cocaine; therefore, defendant’s conviction of attempted possession of a controlled dangerous substance with intent to distribute in violation of La. Rev. Stat. Ann. §§ 40:971, 14:27(A) was reinstated in that: (1) When considered in its entirety, there was sufficient evidence that the substance was cocaine and that defendant had possession of the cocaine with the intent to distribute it, and (2) because the evidence introduced at trial was sufficient to support a conviction for the charged offense, it also supported the jury’s verdict on the lesser and included offense of attempted possession with intent to distribute. State v. Harris, 846 So. 2d 709, 2003 La. LEXIS 1606 (May 20, 2003).

• Search & Seizure

•• Search Warrants

••• Execution of Warrant. — Where defendant was convicted of possession of cocaine and possession of hydrocodone, and defendant had the same name as his father who was actually the individual named in the arrest warrant, the officers were justified in their belief that defendant was the man named in the warrant because the officer testified that he knew he was looking for a 48-year-old man and that when he saw defendant asleep, he could not tell how old defendant was and defendant himself told the officers what his name was and defendant was sleeping at the address given in the arrest warrant. State v. Taylor, 875 So. 2d 962, 2004 La. App. LEXIS 1370 (May 26, 2004), writ denied by La. 2004-1649, 888 So. 2d 193, 2004 La. LEXIS 3437 (La. Nov. 19, 2004).

•• Warrantless Searches

••• Exigent Circumstances

•••• General Overview. — Cocaine seized from the apartment of a co-defendant who had since pled guilty to drug charges needed not to be suppressed in defendant’s prosecution for cocaine possession with intent to distribute, a violation of La. Rev. Stat. Ann. § 40:971(A)(1), because observation by police from outside the apartment of defendant’s handling the easily disposable cocaine gave police reason to search without a warrant. State v. Santos, 309 So. 2d 129, 1975 La. LEXIS 3576 (Feb. 24, 1975).

••• Stop & Frisk

•••• General Overview. — Where officers were alerted to defendant by the marijuana smoke coming from defendant’s car, and therefore had probable cause to investigate, three factors supported applying the “plain feel” exception: (1) the location, texture, and packaging of the cocaine, (2) the concealed object had a texture consistent with cocaine, a hard, rock-like texture, and (3) the concealed object was packaged consistent with that commonly used to package cocaine, plastic; given those factors, the cocaine was lawfully seized pursuant to the “plain feel” exception and defendant’s motion to suppress was properly denied. State v. Craft, 870 So. 2d 359, 2004 La. App. LEXIS 633 (Mar. 10, 2004), writ denied by La. 2004-0923, 883 So. 2d 1005, 2004 La. LEXIS 2744 (La. Oct. 1, 2004).

• Accusatory Instruments

•• Dismissal

••• General Overview. — A bill of information charging defendant with possession of a hallucinogen with the intent to distribute, a violation of former La. Rev. Stat. Ann. § 40:971(a) (now La. Rev. Stat. Ann. § 40:971), was properly quashed, as the amendatory act was unconstitutional as applied to hallucinogens, but the motion to quash was subject to being cured by amendment or by a new information or indictment charging defendant under the correct statute. State v. Bajoie, 260 LA. 992, 257 So. 2d 686, 1972 La. LEXIS 5612 (Feb. 3, 1972).

• Pretrial Motions & Procedures

•• Suppression of Evidence. — Trial court did not err in not suppressing narcotics that were found in pants on the bedroom floor near where defendant was sleeping where they were within defendant’s immediate control, he identified them as his, and the officer searched the pants as matter of safety. State v. Taylor, 875 So. 2d 962, 2004 La. App. LEXIS 1370 (May 26, 2004), writ denied by La. 2004-1649, 888 So. 2d 193, 2004 La. LEXIS 3437 (La. Nov. 19, 2004).

• Juries & Jurors

•• Challenges to Jury Venire

••• General Overview. — Because guilty knowledge was an essential element of the charge of knowingly and intentionally distributing marijuana in violation of La. Rev. Stat. Ann. § 40:971(a)(1), the State was entitled to prove such intentional distribution of marijuana by evidence of similar acts independent of the act charged; thus, proof of defendant’s meeting with an undercover agent under almost identical circumstances, and the sale of marijuana on that date by defendant was clearly admissible in the prosecution of defendant for distribution of marijuana on a subsequent date. State v. Kibby, 294 So. 2d 196, 1974 La. LEXIS 3471 (Apr. 29, 1974).

••• Equal Protection Challenges

•••• General Overview. — Former La. Code Crim. Proc. Ann. art. 402 inhibiting the service of women on juries did not violate defendants due process or equal protection rights; hence, on appeal the court affirmed his conviction for distributing a controlled dangerous substance, heroin, in violation of La. Rev. Stat. Ann. § 40:971(a)(1) and his sentence of 25 years in the penitentiary. State v. Davis, 284 So. 2d 896, 1973 La. LEXIS 6778 (Oct. 29, 1973), writ of certiorari denied by 420 U.S. 907, 95 S. Ct. 825, 42 L. Ed. 2d 836, 1975 U.S. LEXIS 442 (1975).

• Trials

•• Examination of Witnesses

••• General Overview. — Defendant was properly convicted of possession of heroin, a violation of La. Rev. Stat. Ann. § 40:971, because his cross-examination of a qualified expert in the field of chemical analysis and identification of heroin on matters unrelated to the expert’s testimony, his ability to detect methadone, was properly curtailed under former La. Rev. Stat. Ann. § 15:275 (now La. Code Evid. Ann. art. 611); under the statute, a trial judge had the discretion of to stop the irrelevant examination of a witness. State v. Harris, 308 So. 2d 767, 1975 La. LEXIS 3562 (Feb. 24, 1975).

• Sentencing

•• Cruel & Unusual Punishment. — Defendant’s five-year sentence for violating La. Rev. Stat. Ann. § 40:971(B)(1)(b) by obtaining a controlled dangerous substance by means of fraudulent representations was vacated and set aside; absent an adequate statement of reasons for the sentence as required by La. Code Crim. Proc. Ann. art. 894.1, the Supreme Court of Louisiana could not measure whether it was excessive. State v. Voelkel, 377 So. 2d 1204, 1979 La. LEXIS 7518 (Nov. 21, 1979).

•• Guidelines

••• General Overview. — Defendant’s five-year sentence for violating La. Rev. Stat. Ann. § 40:971(B)(1)(b) by obtaining a controlled dangerous substance by means of fraudulent representations was vacated and set aside because the trial court’s reasons did not reflect that it adequately followed sentencing guidelines as required by La. Code Crim. Proc. Ann. art. 894.1. State v. Voelkel, 377 So. 2d 1204, 1979 La. LEXIS 7518 (Nov. 21, 1979).

••• Adjustments & Enhancements

•••• Criminal History

••••• Prior Felonies. — Defendant who pled guilty to obtaining darvon and valium by fraud was properly sentenced to three years at hard labor where defendant had two prior convictions. State v. Wroten, 433 So. 2d 249, 1983 La. App. LEXIS 8482 (May 17, 1983), writ of certiorari denied by 440 So. 2d 731, 1983 La. LEXIS 11847 (La. 1983).

EVIDENCE

• Procedural Considerations

•• Circumstantial & Direct Evidence. — Where the state was attempting to prove that defendant was in constructive possession of heroin, evidence that tended to show that he knew and participated in his wife’s obtaining possession and control of the heroin was relevant and admissible. State v. Smith, 257 LA. 1109, 245 So. 2d 327, 1971 La. LEXIS 4451 (Feb. 24, 1971).

•• Weight & Sufficiency. — Evidence was sufficient to sustain defendant’s conviction of possession of marijuana with intent to distribute, where the marijuana found in defendant’s fanny pack was packaged in seven individual bags, a method consistent with intent to resell or distribute, not for personal use; the packaging and extra empty bags, coupled with the fact that there was no smoking paraphernalia found in the vehicle, supported the conclusion that defendant intended to distribute the marijuana. State v. Mitchell, 869 So. 2d 276, 2004 La. App. LEXIS 415 (Mar. 3, 2004), writ denied by La. 2004-0797, 882 So. 2d 1168, 2004 La. LEXIS 2868 (La. Sept. 24, 2004), writ of certiorari denied by 543 U.S. 1068, 125 S. Ct. 905, 160 L. Ed. 2d 801, 2005 U.S. LEXIS 103, 73 U.S.L.W. 3398 (2005), remanded by La. App. 05-39913, 909 So. 2d 45, 2005 La. App. LEXIS 2011 (La.App. 2 Cir. Aug. 17, 2005).

Where officers discovered marijuana in defendant’s pocket during a pat down search, the evidence was sufficient to convict him of possession of marijuana with the intent to distribute where officers observed defendant fleeing from the scene of a drug transaction. State v. Bradley, 867 So. 2d 31, 2004 La. App. LEXIS 124 (Jan. 28, 2004).

Defendant was convicted of possession of cocaine after officers saw her place something in her mouth, which she removed upon request, and the substance tested positive for crack-cocaine. State v. Massey, 866 So. 2d 965, 2004 La. App. LEXIS 54 (Jan. 27, 2004).

Evidence showed that: (1) An undercover officer bought crack cocaine from defendant, (2) during surveillance, an officer saw defendant make what appeared to be four other drug sales, (3) at the time of defendant’s arrest he had $ 500 in small bills and over 3 ounces of a substance like crack cocaine that was packaged for sale, and (4) at trial, the State failed to introduce scientific proof that the substance was cocaine, but two experienced officers identified the substance as cocaine; therefore, defendant’s conviction of attempted possession of a controlled dangerous substance with intent to distribute in violation of La. Rev. Stat. Ann. §§ 40:971, 14:27(A) was reinstated in that: (1) When considered in its entirety, there was sufficient evidence that the substance was cocaine and that defendant had possession of the cocaine with the intent to distribute it, and (2) because the evidence introduced at trial was sufficient to support a conviction for the charged offense, it also supported the jury’s verdict on the lesser and included offense of attempted possession with intent to distribute. State v. Harris, 846 So. 2d 709, 2003 La. LEXIS 1606 (May 20, 2003).

Evidence was sufficient to convict defendant of attempting to obtain a controlled dangerous substance by fraud or deceit where defendant presented a forged prescription to a store’s pharmacist, the pharmacist called the doctor and verified that the doctor did not write the prescription and followed police instructions to give defendant a prescription, which he later picked up in the presence of police officers. State v. Custard, 384 So. 2d 428, 1980 La. LEXIS 7540 (May 19, 1980).

• Relevance

•• Prior Acts, Crimes & Wrongs. — Evidence of distribution of “LSD” under circumstances similar to the charge for distribution of a controlled dangerous substance, marijuana, in violation of La. Rev. Stat. Ann. § 40:971, was admissible under former La. Rev. Stat. Ann. § 15:445 (now La. Code Evid. Ann. art. 404) to prove guilty knowledge, intent, and system. State v. Dudek, 263 LA. 258, 268 So. 2d 217, 1972 La. LEXIS 5332 (Oct. 26, 1972).

•• Relevant Evidence. — Where the state was attempting to prove that defendant was in constructive possession of heroin, evidence that tended to show that he knew and participated in his wife’s obtaining possession and control of the heroin was relevant and admissible. State v. Smith, 257 LA. 1109, 245 So. 2d 327, 1971 La. LEXIS 4451 (Feb. 24, 1971).

• Testimony

•• Experts

••• Criminal Trials. — The fact that neither witness could testify that gleanings possessed by defendant contained marijuana did not touch on their qualification as experts, but rather, it went to the identity of the narcotic found on defendant’s person. State v. Dartez, 230 LA. 492, 89 So. 2d 48, 1956 La. LEXIS 1436 (June 11, 1956).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Law. 44 La. L. Rev. 279 (November, 1983).

§ 971.1. Prohibited acts; false representation.

A. It shall be unlawful for any person to produce, manufacture, distribute, dispense, transport, deliver, or possess with intent to distribute or dispense any substance which is represented to be a controlled dangerous substance and which is an imitation controlled dangerous substance, or any controlled dangerous substance which is a counterfeit controlled dangerous substance.

B. The provisions of this Section shall not apply to a law enforcement officer acting in the course and scope of his employment or to a medical practitioner, pharmacist, or other person authorized to dispense or administer controlled dangerous substances pursuant to Part X of Chapter 4 of Title 40 of the Revised Statutes of 1950.

C. Any person who violates the provisions of this Section shall be imprisoned with or without hard labor for not more than five years, and in addition may be fined not more than five thousand dollars. (Added by Acts 1981, No. 914, § 1; Amended by Acts 1993, No. 154, § 1; Acts 1994, 3rd Ex. Sess., No. 34, § 1; Acts 2010, No. 530, § 1, eff. Aug. 15, 2010; Acts 2011, No. 100, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 100, in (A), added “or possess with intent to distribute or dispense” and made a related change.

2010 Amendments. — The 2010 amendment by No. 530 added “transport, or deliver” in (A) and made a related change.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — Sufficient evidence existed to support the conviction where defendant was charging $ 20 per pill, and according to the officer’s testimony, defendant had told him the pill was Ecstasy State v. Davis, 839 So. 2d 176, 2003 La. App. LEXIS 113 (Jan. 22, 2003).

Where defendant gave police officer a substance that looked like crack cocaine in exchange for money, defendant’s actions were circumstantial evidence that defendant committed the crime of distribution of a false narcotic. State v. Jack, 829 So. 2d 1089, 2002 La. App. LEXIS 3282 (Oct. 30, 2002).

Defendant’s conviction for attempted distribution of a substance falsely represented to be a control substance under La. Rev. Stat. Ann. § 40:971.1(A) was affirmed; defendant stated that he was selling “crystal” to an officer and “crystal” was considered on the streets as methamphetamine. State v. Ourso, 438 So. 2d 1239, 1983 La. App. LEXIS 9323 (Oct. 12, 1983), writ of certiorari denied by 442 So. 2d 460, 1983 La. LEXIS 12311 (La. 1983).

• Trials

•• Motions for Mistrial. — Defendant, who was on trial for simple possession of cocaine, was not entitled to a mistrial after a police officer used the term “bunk” in describing evidence seized from defendant’s apartment because this was not a reference to a violation of La. Rev. Stat. Ann. § 40:971.1, which prohibited the manufacture, production, or distribution of substances falsely represented to be controlled substances, and not the mere possession of such substances. State v. Legaux, 658 So. 2d 319, 1995 La. App. LEXIS 1825 (June 29, 1995), writ of certiorari denied by La. 95-1985, 666 So. 2d 299, 1996 La. LEXIS 86 (La. Jan. 5, 1996).

GOVERNMENTS

• Legislation

•• Overbreadth. — Statute used to charge defendant with attempted distribution of a substance falsely represented to be a controlled and dangerous substance was not unconstitutional; it was neither vague nor overly broad and the range of penalties were not excessive. State v. Pierre, 500 So. 2d 382, 1987 La. LEXIS 8274 (Jan. 12, 1987).

La. Rev. Stat. Ann. § 40:971.1 is not unconstitutional; it is neither vague nor overly broad and the range of penalties are not excessive. State v. Pierre, 500 So. 2d 382, 1987 La. LEXIS 8274 (Jan. 12, 1987).

§ 971.2. Unlawfully prescribing, distributing, dispensing, or assisting in illegally obtaining controlled dangerous substances.

A. This Section shall be known as and may be cited as the “Pain Management Clinic Drug Abuse and Overdose Prevention Act”.

B. It shall be unlawful for a physician, other licensed health care practitioner as defined in R.S. 40:961(31), or any other person to knowingly or intentionally commit any of the following acts:

(1) Assist a patient or any other person in obtaining a controlled dangerous substance through misrepresentation, fraud, forgery, deception, or subterfuge.

(2) Write a prescription for a controlled dangerous substance for a fictitious person.

(3) Distribute or dispense a controlled dangerous substance to a fictitious person.

(4) Operate any type of business or establishment where the primary purpose of the business or establishment is the sale, exchange, barter, or trade of a controlled dangerous substance for anything of value through misrepresentation, fraud, forgery, deception, or subterfuge.

C. Whoever violates the provisions of this Section shall be imprisoned, with or without hard labor, for not more than five years, and in addition may be sentenced to pay a fine of not more than fifty thousand dollars. (Acts 2005, No. 25, § 1, eff. Aug. 15, 2005; Acts 2006, No. 51, § 1, eff. Aug. 15, 2006.)

2006 Amendments. — Acts 2006, No. 51, § 1, effective August 15, 2006, substituted “fifty thousand dollars” for “five thousand dollars” in (C).

§ 972. Rules and regulations and fees.

A. The Board of Pharmacy is authorized to promulgate rules and regulations relating to the registration and control of the manufacture, distribution, and dispensing of controlled dangerous substances within this state.

B. The fees collected by the Board of Pharmacy for registration and licensing shall not exceed the following schedule:


		Minimum


	(1) Manufacturer
	$100.00


	(2) Ambulatory surgical centers
	$ 50.00


	(3) Emergency medical centers
	$ 50.00


	(4) Hospital
	$ 50.00


	(5) Methadone clinic
	$ 50.00


	(6) Wholesaler/Distributor
	$ 50.00


	(7) Practitioner
	$ 20.00


	(8) Intern/Resident
	$ 20.00


	(9) Drug Detection/Canine
	$ 30.00


	(10) Researcher
	$ 30.00


	(11) Sales representative (or medical service representative or detail person)
	$ 20.00


	(12) Other (schools, laboratories, crime laboratories, coroners, ambulance services, analytical laboratories, etc.)
	$ 20.00


	(13) Duplicate/Replacement fee
	$ 5.00


	(14) Delinquent fee (30 days after expiration/assessed per year)
	$ 10.00




C. All said fees collected in accordance with the provisions of this Chapter shall be deposited in a separate fund and used for the administration and enforcement of this Part, and for education and research as provided by R.S. 40:992, together with any supplemental funds appropriated by the legislature or federal funds or grants received. (Added by Acts 1972, No. 634, § 1; Amended by Acts 1978, No. 786, § 5, eff. July 17, 1978; Acts 2006, No. 834, § 1, eff. Aug. 15, 2006.)

2006 Amendments. — Acts 2006, No. 834, § 1, effective August 15, 2006, inserted (B) and designated the former undesignated text as (A) and (C); in (A), substituted “Board of Pharmacy” for “department,” deleted “and to charge reasonable fees” following “rules and regulations,” and deleted the last sentence, which read: “The fees collected by the department for registration and licensing shall be retained by said department except in the case of those fees collectible from pharmacies registered and licensed by the state board of pharmacy, which latter fees shall be collected and retained by said board of pharmacy.”

CROSS REFERENCES

Louisiana Law. — Licensing requirements, see La. R.S. 40:973.

§ 973. Licensing requirements.

A. Every person who manufactures, distributes, or dispenses any controlled dangerous substance within this state or who proposes to engage in the manufacture, distribution, or dispensing of any controlled dangerous substance within this state, shall obtain a license issued by the Board of Pharmacy in accordance with the rules and regulations promulgated by it.

B. The following persons shall not be required to obtain a license and may lawfully possess controlled dangerous substances under the provisions of this part:

(1) An agent, or an employee thereof, of any registered manufacturer, distributor, or dispenser of any controlled dangerous substance if such agent is acting in the usual course of his business or employment;

(2) A common or contract carrier or warehouseman, or an employee thereof, whose possession of any controlled dangerous substance is in the usual course of his business or employment;

(3) An ultimate user or person in possession of any controlled dangerous substance pursuant to a lawful order of a practitioner.

C. The Board of Pharmacy may, by regulation, waive the requirement for licensing of certain manufacturers, distributors, or dispensers if it finds it consistent with the public health and safety.

D. A separate license shall be required at each principal place of business or professional practice where the applicant manufactures, distributes, or dispenses controlled dangerous substances.

E. The Board of Pharmacy is authorized to inspect the establishment of a licensee or applicant for licensing in accordance with the rules and regulations promulgated by it.

F. (1) Any person licensed by the Board of Pharmacy to manufacture, distribute, or dispense controlled dangerous substances shall submit to the Board of Pharmacy data on transactions involving the disbursement of Schedule II controlled dangerous substances to licensed Louisiana registrants except as provided in R.S. 40:972 and 988(B).

(2) The Board of Pharmacy is authorized to promulgate rules and regulations necessary to implement the provisions of this Subsection including but not limited to the scope of such data, the form in which it is to be submitted, and the time requirements for such submission.

G. (1) The Board of Pharmacy shall disseminate its findings concerning possible violations to the respective boards for action in correcting violations on the part of licensed Louisiana registrants.

(2) (a) Such supervisory board shall receive the findings of the Board of Pharmacy concerning possible violations and shall disseminate such findings to the respective boards for action in correcting violations on the part of licensed Louisiana registrants.

(b) All expenses for the operation of the supervisory board shall be borne by the licensing boards which make up said supervisory boards. (Added by Acts 1972, No. 634, § 1; Amended by Acts 1978, No. 786, § 5, eff. July 17, 1978; Acts 1984, No. 702, § 1; Acts 1989, No. 662, § 5, eff. July 7, 1989; Acts 2006, No. 834, § 1, eff. Aug. 15, 2006.)

2006 Amendments. — Acts 2006, No. 834, § 1, effective August 15, 2006, substituted “Board of Pharmacy” for “department” throughout the section; and in (F)(1), substituted “Board of Pharmacy” for “Department of Health and Hospitals” following “shall submit to the,” and deleted “R.S. 40:” preceding “988(B).”

CROSS REFERENCES

Louisiana Law. — Denial, revocation, suspension, or termination of license, see La. R.S. 40:975.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Both, the Louisiana State Board of Nursing and the Louisiana State Board of Practical Nurse Examiners are responsible for promulgating standards for their respective professions. Neither board is empowered to regulate the physician patient relationship. Our law does not require that a physician employ the services of a registered nurse or a licensed practical nurse to administer medication to a patient., OPINION NUMBER 84-796, La. Atty. Gen. Op. No. 1984-796; 1985 La. AG LEXIS 775.

§ 974. Licensing.

A. The Board of Pharmacy shall license an applicant to manufacture or distribute controlled dangerous substances included in Schedules I through V of R.S. 40:964 at such fees as it shall determine to be reasonable, unless it determines that the issuance of such license is inconsistent with the public interest. In determining the public interest, the following factors shall be considered:

(1) Maintenance of effective controls against diversion of particular controlled dangerous substances and any Schedule I or II substance compounded therefrom into other than legitimate medical, scientific, or industrial channels.

(2) Compliance with applicable state and local law.

(3) Prior conviction record of applicant under federal or state laws relating to the manufacture, distribution, or dispensing of such substances.

(4) Past experience in the manufacture of controlled dangerous substances, and the existence in the establishment of effective controls against diversion.

(5) Such other factors as are relevant to and consistent with the public health and safety.

B. Licenses granted under Subsection A of this Section shall not entitle a licensee to manufacture and distribute controlled dangerous substances in Schedule I or II other than those specified in the license.

C. A license application by a practitioner who wishes to conduct research with a controlled substance shall be referred to the Board of Pharmacy. Licensing by the Board of Pharmacy for the purpose of bona fide research with a controlled dangerous substance by a practitioner deemed qualified by the Board of Pharmacy may be denied only on a ground specified in R.S. 40:975(A) or on the ground that the applicant’s past practice or proposed procedures furnish grounds for the belief that the applicant will abuse or unlawfully transfer such substances from legitimate medical or scientific use. (Added by Acts 1972, No. 634, § 1; Amended by Acts 1978, No. 786, § 5, eff. July 17, 1978; Acts 2006, No. 834, § 1, eff. Aug. 15, 2006.)

2006 Amendments. — Acts 2006, No. 834, § 1, effective August 15, 2006, substituted “Board of Pharmacy” for “department” throughout the section.

CROSS REFERENCES

Louisiana Law. — Denial, revocation, suspension, or termination of license, see La. R.S. 40:975.

§ 975. Denial, revocation, suspension, or termination of license.

A. A license pursuant to R.S. 40:974 to manufacture, distribute, or dispense a controlled dangerous substance may be suspended or revoked by the Board of Pharmacy upon a finding that the applicant or licensee:

(1) Has materially falsified any application filed pursuant to this Part or required by this Part, or

(2) Has been convicted of a felony under this Part or any law of the United States, or of any state, relating to any substances defined herein as a controlled dangerous substance, or any felony under any other law of the United States or of any state within five years of the date of the issuance of the license, or

(3) Has had his federal license suspended or revoked by competent federal authority and is no longer authorized by federal law to engage in the manufacturing, distribution, or dispensing of controlled dangerous substances.

(4) Has manufactured, distributed or dispensed controlled dangerous substances in violation of any provision of this Part or any other state or federal laws pertaining to the manufacture, distribution or dispensing of controlled dangerous substances.

(5) Has repeatedly failed to submit to the Board of Pharmacy data on transactions involving the disbursement of Schedule II controlled dangerous substances to licensed Louisiana registrants as required by R.S. 40:973(F) and by rules promulgated pursuant thereto.

B. The Board of Pharmacy may limit revocation or suspension of a license to the particular controlled dangerous substance with respect to which grounds for revocation or suspension exist.

C. Before taking action pursuant to this Section or pursuant to a denial of license under R.S. 40:974, the Board of Pharmacy shall serve upon the applicant or licensee an order to show cause why the license should not be denied, revoked, or suspended. The order to show cause shall contain a statement of the basis thereof and shall call upon the applicant or licensee to appear before the Board of Pharmacy at a time and place stated in the order, but in no event less than thirty days after the date of receipt of the order. Proceedings to deny, revoke, or suspend shall be conducted pursuant to this Section in accordance with R.S. 49:951 et seq. Such proceedings shall be independent of, and not in lieu of, criminal prosecutions or other proceedings under this Part or any law of the state.

D. The Board of Pharmacy may, in its discretion, suspend any license simultaneously with the institution of proceedings under this Section in cases where it finds that there is an imminent danger to the public health or safety. Such suspension shall continue in effect until the conclusion of such proceedings, including judicial review thereof, unless sooner withdrawn by the Board of Pharmacy or dissolved by a court of competent jurisdiction.

E. In the event the Board of Pharmacy suspends or revokes a license granted under R.S. 40:974, all controlled dangerous substances owned or possessed by the licensee pursuant to such license at the time of suspension or the effective date of the revocation order, as the case may be, may in the discretion of the Board of Pharmacy, be placed under seal. No disposition may be made of substances under seal until the time for taking an appeal has elapsed or until all appeals have been concluded unless a court, upon application therefor, orders the sale of perishable substances and the deposit of the proceeds of the sale with the court. Upon a revocation order becoming final, all such controlled dangerous substances shall be forfeited to the state.

F. The Bureau of Narcotics and Dangerous Drugs shall promptly be notified of all orders suspending or revoking license and all forfeitures of controlled dangerous substances.

G. (1) A license pursuant to R.S. 40:974 to manufacture, distribute, or dispense a controlled dangerous substance shall be terminated by the Board of Pharmacy if the licensee has failed to timely renew the license and submit the applicable fee, including the fee for the prescription monitoring program authorized pursuant to R.S. 40:1013, and thirty days have elapsed since the date of expiration.

(2) Any appeal from the provisions of this Subsection shall be governed by the Administrative Procedure Act.

(3) The Board of Pharmacy shall promulgate rules, regulations, and standards to implement the provisions of this Subsection. The rules, regulations, and standards shall be promulgated in accordance with the Administrative Procedure Act. (Added by Acts 1972, No. 634, § 1; Amended by Acts 1978, No. 608, § 1; Acts 1978, No. 786, § 5, eff. July 17, 1978; Acts 1984, No. 702, § 1; Acts 1997, No. 62, § 1, eff. Aug. 15, 1997; Acts 2006, No. 676, § 1, eff. July 1, 2006; Acts 2006, No. 834, § 1, eff. Aug. 15, 2006.)

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute merged (G)(1), as amended by Acts 2006, Nos. 834 and 676, § 1.

2006 Amendments. — Acts 2006, No. 676, § 1, effective July 1, 2006, inserted “including the fee for the prescription monitoring program authorized pursuant to R.S. 40:1013” in (G)(1).

Acts 2006, No. 834, § 1, effective August 15, 2006, substituted “Board of Pharmacy” for “department” throughout the section; and substituted “Board of Pharmacy” for “Department of Health and Hospitals” in (A)(5) and (G)(3).

CROSS REFERENCES

Louisiana Law. — Licensing, see La. R.S. 40:974.

§ 976. Records of licensees.

Each licensee manufacturing, distributing, or dispensing controlled dangerous substances in Schedule I, II, III, IV, or V shall make a complete and accurate record of all stocks of such dangerous substances on hand. Thereafter, complete and accurate records of all such dangerous substances shall be maintained until the next inventory is made for the next two-year period as required by this Section. At each two-year period after July 29, 1970, at the time of his regular physical inventory, each licensee manufacturing, distributing, or dispensing controlled dangerous substances shall prepare an inventory of each dangerous substance in his possession. Records and inventories shall contain such information as shall be provided by rules and regulations promulgated by the Board of Pharmacy. This Section shall not apply to practitioners who lawfully prescribe or administer, but do not otherwise dispense, controlled dangerous substances listed in Schedule I, II, III, IV, or V of this Part. (Added by Acts 1972, No. 634, § 1; Amended by Acts 1978, No. 786, § 5, eff. July 17, 1978; Acts 2006, No. 834, § 1, eff. Aug. 15, 2006.)

2006 Amendments. — Acts 2006, No. 834, § 1, effective August 15, 2006, substituted “Schedule” for “Schedules” twice; and substituted “Board of Pharmacy” for “department.”

CROSS REFERENCES

Louisiana Law. — Prescriptions, see La. R.S. 40:978.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — Prison sentence of 15 years plus fine of $ 50,000 were not constitutionally excessive where a statute required imposition of the fine and the prison term was the minimum that the trial court could have imposed under La. Rev. Stat. Ann. §§ 40:981.3(E) and 40:976(B)(1) for defendant’s convicted of distribution of cocaine within 1000 feet of a school, in violation of La. Rev. Stat. Ann. § 40:981.3(A). State v. Curtis, 707 So. 2d 1328, 1998 La. App. LEXIS 291 (Feb. 11, 1998).

••• Possession

•••• General Overview. — Where defendant could gain access to a friend’s apartment whenever the defendant wanted cocaine, even when the friend was not at home, and where defendant’s fingerprints were present on a bottle containing cocaine, the evidence was sufficient to establish defendant’s possession thereof and to support a conviction for the offense of possession of cocaine. State v. Guidry, 647 So. 2d 511, 1994 La. App. LEXIS 3379 (Dec. 7, 1994).

Because the crime of possession of LSD, a violation of La. Rev. Stat. Ann. § 40:976 could be punishable by hard labor and did not necessarily have to be punished by such, it did not fall within the purview of La. Code Crim. Proc. Ann. art. 782 so that a five-person jury could try the case. State v. Stewart, 292 So. 2d 677, 1974 La. LEXIS 3436 (Mar. 25, 1974).


§ 976.1. Chemical precursor, recordkeeping requirements.

A. A manufacturer, wholesaler, retailer, or other person who sells, transfers, or otherwise furnishes any of the following precursor substances shall make an accurate and legible record of the transaction and maintain the record for a period of at least five years after the date of the transaction:

(1) Methylamine

(2) Ethylamine

(3) D-lysergic acid

(4) Ergotamine tartrate

(5) Diethyl malonate

(6) Malonic acid

(7) Ethyl malonate

(8) Barbituric acid

(9) Piperidine

(10) N-acetylanthranilic acid

(11) Pyrrolidine

(12) Phenylacetic acid

(13) Anthranilic acid

(14) Morpholine

(15) Ephedrine

(16) Pseudoephedrine or norpseudoephedrine

(17) Phenylpropanolamine

(18) Acetic anhydride

(19) Anthranilic acid, its esters and its salts

(20) Benzaldehyde

(21) Benzyl chloride

(22) Benzyl cyanide

(23) Ergonovine and its salts

(24) Hydriodic acid

(25) Isosafrole

(26) 3,4-methylenedioxyphenyl-2-propanone

(27) N-ethylephedrine, its salts, optical isomers, and salts of optical isomers

(28) N-ethylpseudoephedrine, its salts, optical isomers, and salts of optical isomers

(29) N-methylephedrine, its salts, optical isomers, and salts of optical isomers

(30) N-methylpseudoephedrine, its salts, optical isomers, and salts of optical isomers

(31) Nitroethane

(32) 1-phenyl-1-chloro-2-methylaminopropanone (chloroephedrine; chloropseudoephedrine), their salts, optical isomers, and salts of optical isomers

(33) Phenyl-2-propanone

(34) Piperonal

(35) Propionic anhydride

(36) Safrole

(37) Thionylchloride

B. (1) Before selling, transferring, or otherwise furnishing to a person in this state a precursor substance designated in Subsection A of this Section, a manufacturer, wholesaler, retailer, or other person shall obtain from the buyer or recipient not representing a business the following information:

(a) The recipient’s driver’s license number or other personal identification certificate number, date of birth, and residential or mailing address, other than post office box number. This information shall be obtained from a driver’s license or other personal identification card issued by the Department of Public Safety and Corrections that contains a photograph of the recipient.

(b) The year, state, and number of the motor vehicle license of the motor vehicle owned or operated by the recipient.

(c) A complete description of how the substance is to be used.

(d) The recipient’s signature.

(2) Before selling, transferring, or otherwise furnishing to a person in this state a precursor substance designated in Subsection A of this Section, a manufacturer, wholesaler, retailer, or other person shall obtain from the buyer or recipient representing a business the following information:

(a) A letter of authorization from the business that includes the business license or comptroller tax identification number, address, area code, and telephone number and a complete description of how the substance is to be used.

(b) The signature of the recipient.

(3) For any recipient, the seller, manufacturer, or retailer shall sign as a witness to the signature and identification of the recipient.

C. Except as provided by Subsection E of this Section, a manufacturer, wholesaler, retailer, or other person who sells, transfers, or otherwise furnishes to a person in this state a precursor substance designated in Subsection A of this Section shall, at least twenty-one days before the delivery of the substance, submit a report of the transaction on a form obtained from the deputy secretary that includes the information required by Subsection B of this Section.

D. The deputy secretary shall supply to a manufacturer, wholesaler, retailer, or other person who sells, transfers, or otherwise furnishes a precursor substance subject to Subsection A of this Section a form for the submission of:

(1) The report required by Subsection C of this Section.

(2) The name and measured amount of the precursor substance, delivered.

(3) Any other information required by the deputy secretary.

E. The deputy secretary shall require a manufacturer, wholesaler, retailer, or other person to submit a comprehensive monthly report instead of the report required by Subsection C of this Section if the deputy secretary determines either of the following:

(1) That there is a pattern of regular supply and purchase of the substance between the furnisher and the recipient.

(2) That the recipient has established a record of utilization of the substance solely for a lawful purpose.

F. A manufacturer, wholesaler, retailer, or other person who received from a source outside this state a substance designated in Subsection A of this Section or who discovers a loss or theft of a substance designated in Subsection A of this Section shall submit a report of the transaction to the deputy secretary in accordance with rules adopted pursuant to administrative procedure, and shall include in the report any difference between the amount of the substance actually received and the amount of the substance shipped according to the shipping statement or invoice or the amount of the loss or theft.

G. A report required under Subsection F of this Section shall:

(1) Be made not later than the third day after the date that the manufacturer, wholesaler, retailer, or other person learns of the discrepancy, loss, or theft.

(2) If the discrepancy, loss, or theft occurred during a shipment of the substance, include the name of the common carrier or person who transported the substance and the date that the substance was shipped.

H. The provisions of this Section shall not apply to the sale or transfer of a nonnarcotic product that includes a precursor substance listed in Subsection A, if the product may otherwise be sold lawfully with a prescription or over the counter without a prescription under the Federal Food, Drug, and Cosmetic Act (21 U.S.C. Sec. 301, et seq.) or a rule adopted thereunder.

I. Any person who violates the provisions of this Section shall be imprisoned with or without hard labor for not more than one year, and in addition may be fined not more than one thousand dollars. (Added by Acts 1989, No. 374, § 1. Acts 1993, No. 994, § 1.)

CROSS REFERENCES

Federal Law. — Federal food, drug, and cosmetic act — short title. 21 U.S.C.S. § 301.

§ 977. Order forms.

Controlled dangerous substances in Schedules I and II shall be distributed only pursuant to an order form. (Added by Acts 1972, No. 634, § 1; Amended by Acts 1978, No. 786, § 5, eff. July 17, 1978; Acts 2006, No. 834, § 1, eff. Aug. 15, 2006.)

2006 Amendments. — Acts 2006, No. 834, § 1, effective August 15, 2006, deleted the last sentence, which read: “Compliance with the regulations of the department respecting order forms shall be deemed compliance with this Section.”

§ 978. Prescriptions.

A. Except when dispensed or administered directly by a medical practitioner or administered by a person authorized to administer by such practitioner, other than a pharmacist, to an ultimate user, no controlled dangerous substance included in Schedule II, which is a prescription drug as determined under the Louisiana Revised Statutes, of 1950, may be dispensed or administered without either the written prescription of a practitioner, or an electronic prescription order as provided by federal law or regulation, except that in emergency situations, as prescribed by the department by regulation, such drug may be dispensed or administered upon oral prescription reduced promptly to writing and filed by the pharmacist. Prescriptions shall be retained in conformity with the requirements of R.S. 40:976. No prescription for a Schedule II substance may be refilled.

B. Except when dispensed or administered directly by a practitioner or administered by a person authorized to administer by such practitioner, other than a pharmacist, to an ultimate user, no controlled dangerous substance included in Schedule III and IV which is a prescription drug as determined under the Louisiana Revised Statutes may be dispensed or administered without either a written prescription, an oral prescription, or an electronic prescription order as provided by federal law or regulation. Such prescription may not be filled or refilled more than six months after the date thereof or refilled more than five times after the date of the prescription, unless renewed by the practitioner.

C. No controlled dangerous substance included in Schedule V may be distributed, administered or dispensed other than for a medical purpose by prescription of a licensed practitioner or as otherwise permitted by the provisions of this Part. However, nothing contained in this Subsection shall prohibit a practitioner from delegating the authority to administer controlled dangerous substances in Schedule V to a person authorized by such practitioner.

D. Notwithstanding the requirements of this Section, a prescription for a controlled substance listed in Schedule II, III, IV, or V may be generated, signed, transmitted, and received in electronic form, but only in conformance with the federal rules established by the United States Drug Enforcement Administration at 21 CFR 1311. (Added by Acts 1972, No. 634, § 1; Amended by Acts 1975, No. 667, § 1; Acts 1978, No. 786, § 5, eff. July 17, 1978; Acts 2011, No. 155, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 155 substituted “without either the written prescription of a practitioner, or an electronic prescription order as provided by federal law or regulation” for “without the written prescription of a practitioner” in (A); substituted “without either a written prescription, an oral prescription, or an electronic prescription order as provided by federal law or regulation” for “without a written or oral prescription” in (B); and added (D).

CROSS REFERENCES

Louisiana Law. — Composition of schedules, see La. R.S. 40:964.

Penalty for distribution or possession with intent to distribute narcotic drugs listed in Schedule I; possession of marijuana, possession of synthetic cannabinoids, see La. R.S. 40:966.

Prohibited acts-Schedule II, penalties, see La. R.S. 40:967.

Prohibited acts—Schedule III; penalties, see La. R.S. 40:968.

Prohibited acts—Schedule IV; penalties, see La. R.S. 40:969.

Prohibited acts — Schedule V; penalties, see La. R.S. 40:970.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — By federal law succinylcholine choride requires a prescription and use for deer hunting would be prohibited., OPINION No. 85-215, La. Atty. Gen. Op. No. 1985-215; 1985 La. AG LEXIS 639.

Both, the Louisiana State Board of Nursing and the Louisiana State Board of Practical Nurse Examiners are responsible for promulgating standards for their respective professions. Neither board is empowered to regulate the physician patient relationship. Our law does not require that a physician employ the services of a registered nurse or a licensed practical nurse to administer medication to a patient., OPINION NUMBER 84-796, La. Atty. Gen. Op. No. 1984-796; 1985 La. AG LEXIS 775.

Pursuant to La. R.S. 40:962(D), the secretary of the Dept. of Health & Human Resources may transfer a scheduled substance to another schedule upon a finding that the transfer satisfies the criteria of La. R.S. 40:963. However, the portion of 40:962(D) allowing the transfer in order to conform with the schedule in which the drug is placed by the U.S. Drug Enforcement Administration is unconstitutional., OPINION NUMBER 90-500, La. Atty. Gen. Op. No. 1990-500; 1990 La. AG LEXIS 490.

Anabolic steroids, even when combined with an F.D.A. — approved legend drug, and used solely for a valid medical purpose, are subject to control as a controlled dangerous substance under Schedule II, La. R.S. 40:964(F)., OPINION No. 91-165, La. Atty. Gen. Op. No. 1991-165; 1991 La. AG LEXIS 168.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Disclosure of Medical Information Under Louisiana and Federal Law. 65 Tul. L. Rev. 169 (November, 1990).

§ 979. Attempt and conspiracy.

A. Except as otherwise provided herein, any person who attempts or conspires to commit any offense denounced and/or made unlawful by the provisions of this Part shall, upon conviction, be fined or imprisoned in the same manner as for the offense planned or attempted, but such fine or imprisonment shall not exceed one-half of the longest term of imprisonment prescribed for the offense, the commission of which was the object of the attempt or conspiracy.

B. Any person who attempts or conspires to distribute or possess with intent to distribute any substance classified in Schedule I, as provided for in R.S. 40:963 and R.S. 40:964, which is a narcotic drug (all substances in Schedule I preceded by an asterisk “*”) shall, upon conviction, be imprisoned at hard labor for not less than eight nor more than fifty years without benefit of parole, probation or suspension of sentence and may, in addition, be required to pay a fine of not more than ten thousand dollars. (Added by Acts 1972, No. 634, § 1; Amended by Acts 1977, No. 632, § 1; Acts 2001, No. 403, § 4, eff. June 15, 2001.)

Editor’s Notes. — Acts 2006, No. 45, § 1, provides for retroactive application of certain penalty provisions, or related matters, as applied to defendants who were convicted or who were sentenced prior to June 15, 2001.

2001 Amendments. — Acts 2001, No. 403, § 4, effective June 15, 2001, substituted “longest term of imprisonment” for “punishment” in (A).

JUDICIAL DECISIONS
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• General Overview. — Violation of La. Rev. Stat. Ann. § 40:979 is a specific provision for conspiracy to commit a violation of the Controlled Dangerous Substances Law, La. Rev. Stat. Ann. § 40:969A. State v. Ratliff, 796 So. 2d 101, 2001 La. App. LEXIS 2030 (Sept. 26, 2001).

••• Delivery, Distribution & Sale

•••• General Overview. — By not sentencing defendant to the mandatory minimum of eight years for the attempted crime of distribution of heroin under La. Rev. Stat. Ann. § 40:979(B), when defendant was sentenced to the five year mandatory minimum for the actual crime of distribution of heroin under La. Rev. Stat. Ann. § 40:966(B)(1), the trial court effectively exercised its power to declare the mandatory minimum sentence for the attempted crime excessive, and imposition of a more stringent sentence for the attempted crime committed by defendant than for the actual crime committed by defendant would have been the imposition of an excessive sentence in violation of La. Const. art. I, § 20. State v. Allen, 849 So. 2d 82, 2003 La. App. LEXIS 1708 (May 28, 2003).

Defendant was convicted of attempted distribution of heroin, which was classified as a narcotic drug under Schedule I; thus, defendant was to be imprisoned at hard labor for not less than eight nor more that 50 years without the benefit of parole, probation, or suspension of sentence and defendant’s sentence of 22 and a half years without the benefit of parole was proper. State v. Heredia, 847 So. 2d 17, 2003 La. App. LEXIS 1214 (Apr. 29, 2003), writ denied by La. 2003-1506, 860 So. 2d 1151, 2003 La. LEXIS 3627 (La. Dec. 12, 2003).

Convictions for both distribution of cocaine, and conspiracy to distribute cocaine, violations of La. Rev. Stat. Ann. §§ 40:967 and 40:979, did not constitute double jeopardy where the same evidence was not been necessary for a conviction of both crimes; the distribution was completed after the conspiracy to distribute. State v. Kelley, 836 So. 2d 1243, 2003 La. App. LEXIS 95 (Jan. 29, 2003).

Conspiracy to distribute cocaine, La. Rev. Stat. Ann. § 40:979, is the agreement or combination of two or more persons for the specific purpose of committing the crime, where at least one of the conspirators does an act in furtherance of the scheme; to find one guilty of conspiracy to distribute cocaine, the state must show that there existed an agreement or combination of two or more persons for the specific purpose of transferring possession or control of the cocaine to an intended recipient. State v. Kelley, 836 So. 2d 1243, 2003 La. App. LEXIS 95 (Jan. 29, 2003).

Offenses of distribution of cocaine, La. Rev. Stat. Ann. § 40:967, and conspiracy to distribute cocaine, La. Rev. Stat. Ann. § 40:979, do not contain identical elements; to find one guilty of conspiracy to distribute cocaine, the state must show that there existed an agreement or combination of two or more persons for the specific purpose of transferring possession or control of the cocaine to an intended recipient. State v. Kelley, 836 So. 2d 1243, 2003 La. App. LEXIS 95 (Jan. 29, 2003).

Insufficient evidence supported defendant’s conviction for conspiracy to distribute marijuana, La. Rev. Stat. Ann. §§ 40:979, 40:966; that the person from whom the defendant obtained the marijuana may have presumed that the defendant intended to distribute it to others does not amount to conspiracy to distrivute marijuana between the two. State v. Lowery, 609 So. 2d 1125, 1992 La. App. LEXIS 3727 (Dec. 2, 1992), writ of certiorari denied by 617 So. 2d 905, 1993 La. LEXIS 1602 (La. 1993), writ of certiorari denied by 617 So. 2d 905, 1993 La. LEXIS 1603 (La. 1993).

••• Possession

•••• General Overview. — Sufficient evidence existed to convict defendant of attempted possession of phencyclidine (PCP) as there was uncontroverted evidence that the drugs were thrown from the passenger side of the vehicle and that defendant was seated on that side of the car. State v. Hill, 877 So. 2d 173, 2004 La. App. LEXIS 1587 (June 23, 2004).

Defendant’s sentence for possession of marijuana in excess of sixty pounds in violation of La. Rev. Stat. Ann. § 40:966, and for conspiracy to distribute marijuana in violation of La. Rev. Stat. Ann. §§ 40:966, 40:979, did not violate La. Const. art. I, § 20, considering the amount of drugs, their professional packaging, the value of the drugs, defendant’s criminal history, and the fact that the statutory penalty had been subsequently increased. State v. Crews, 674 So. 2d 1082, 1996 La. App. LEXIS 839 (May 8, 1996).

•• Inchoate Crimes

••• Attempt

•••• General Overview. — While the original and the subsequent sentences imposed for attempted manufacture of methamphetamine fell within the sentence parameters, the trial court’s ruling upon the State’s motion, that the first sentence (suspending defendant’s sentences), was illegally lenient, was in error; in State v. Callahan, the Louisiana Supreme Court concluded there was no longer a mandatory minimum sentence for an attempt, and thus, since the trial court based its sentence for the second charge, possession of methamphetamine with intent to distribute, on the sentence imposed on the “attempted” manufacture of methamphetamine, justice demanded that the sentences be vacated. State v. Howard, 855 So. 2d 881, 2003 La. App. LEXIS 2920 (Oct. 23, 2003).

Defendant’s sentence after pleading guilty to one count of attempted manufacture of methamphetamine and one count of possession of methamphetamine with intent to distribute was not excessive because he knowingly and voluntarily allowed others to use his camp house for the manufacture of methamphetamine; further, the original sentence was illegally lenient pursuant to former La. Rev. Stat. Ann. § 40:979 because it provided for five years at hard labor without benefit or parole, probation, or suspension of sentence. State v. Howard, 855 So. 2d 881, 2003 La. App. LEXIS 2490 (Sept. 24, 2003).

By not sentencing defendant to the mandatory minimum of eight years for the attempted crime of distribution of heroin under La. Rev. Stat. Ann. § 40:979(B), when defendant was sentenced to the five year mandatory minimum for the actual crime of distribution of heroin under La. Rev. Stat. Ann. § 40:966(B)(1), the trial court effectively exercised its power to declare the mandatory minimum sentence for the attempted crime excessive, and imposition of a more stringent sentence for the attempted crime committed by defendant than for the actual crime committed by defendant would have been the imposition of an excessive sentence in violation of La. Const. art. I, § 20. State v. Allen, 849 So. 2d 82, 2003 La. App. LEXIS 1708 (May 28, 2003).

Defendant was convicted of attempted distribution of heroin, which was classified as a narcotic drug under Schedule I; thus, defendant was to be imprisoned at hard labor for not less than eight nor more that 50 years without the benefit of parole, probation, or suspension of sentence and defendant’s sentence of 22 and a half years without the benefit of parole was proper. State v. Heredia, 847 So. 2d 17, 2003 La. App. LEXIS 1214 (Apr. 29, 2003), writ denied by La. 2003-1506, 860 So. 2d 1151, 2003 La. LEXIS 3627 (La. Dec. 12, 2003).

Where the trial court sentenced defendant, a third felony habitual offender, to 60 years at hard labor for attempted possession with intent to distribute cocaine, in violation of La. Rev. Stat. Ann. § 40:979(A), the trial court failed to comply with the sentencing guidelines on the ground that the maximum sentence that could be imposed was 30 years at hard labor. State v. Williams, 588 So. 2d 1239, 1991 La. App. LEXIS 2893 (Oct. 18, 1991), writ of certiorari denied by 592 So. 2d 1333, 1992 La. LEXIS 851 (La. 1992).

Where defendant was convicted of one count each of attempted possession of cocaine, attempted possession of methylphenidate, and attempted possession of codeine stemming from a search of a residence, the trial court erred in enhancing each of the sentences based on defendant’s status as a second offender; where defendant was convicted of more than a single count at the same time, it was error for the trial court to enhance more than one sentence pursuant to a multiple bill. State v. Hayes, 488 So. 2d 1287, 1986 La. App. LEXIS 6869 (May 12, 1986).

Evidence was sufficient to convict defendant of attempting to obtain a controlled dangerous substance by fraud or deceit where defendant presented a forged prescription to a store’s pharmacist, the pharmacist called the doctor and verified that the doctor did not write the prescription and followed police instructions to give defendant a prescription, which he later picked up in the presence of police officers. State v. Custard, 384 So. 2d 428, 1980 La. LEXIS 7540 (May 19, 1980).

••• Conspiracy

•••• General Overview. — Conspiracy to distribute cocaine, La. Rev. Stat. Ann. § 40:979, is the agreement or combination of two or more persons for the specific purpose of committing the crime, where at least one of the conspirators does an act in furtherance of the scheme; to find one guilty of conspiracy to distribute cocaine, the state must show that there existed an agreement or combination of two or more persons for the specific purpose of transferring possession or control of the cocaine to an intended recipient. State v. Kelley, 836 So. 2d 1243, 2003 La. App. LEXIS 95 (Jan. 29, 2003).

Offenses of distribution of cocaine, La. Rev. Stat. Ann. § 40:967, and conspiracy to distribute cocaine, La. Rev. Stat. Ann. § 40:979, do not contain identical elements; to find one guilty of conspiracy to distribute cocaine, the state must show that there existed an agreement or combination of two or more persons for the specific purpose of transferring possession or control of the cocaine to an intended recipient. State v. Kelley, 836 So. 2d 1243, 2003 La. App. LEXIS 95 (Jan. 29, 2003).

Defendant’s sentence for possession of marijuana in excess of sixty pounds in violation of La. Rev. Stat. Ann. § 40:966, and for conspiracy to distribute marijuana in violation of La. Rev. Stat. Ann. §§ 40:966, 40:979, did not violate La. Const. art. I, § 20, considering the amount of drugs, their professional packaging, the value of the drugs, defendant’s criminal history, and the fact that the statutory penalty had been subsequently increased. State v. Crews, 674 So. 2d 1082, 1996 La. App. LEXIS 839 (May 8, 1996).

Insufficient evidence supported defendant’s conviction for conspiracy to distribute marijuana, La. Rev. Stat. Ann. §§ 40:979, 40:966; that the person from whom the defendant obtained the marijuana may have presumed that the defendant intended to distribute it to others does not amount to conspiracy to distrivute marijuana between the two. State v. Lowery, 609 So. 2d 1125, 1992 La. App. LEXIS 3727 (Dec. 2, 1992), writ of certiorari denied by 617 So. 2d 905, 1993 La. LEXIS 1602 (La. 1993), writ of certiorari denied by 617 So. 2d 905, 1993 La. LEXIS 1603 (La. 1993).

• Accusatory Instruments

•• Indictments

••• General Overview. — Under La. Rev. Stat. Ann. § 14:4, the State was free to charge defendants for a conspiracy to distribute illegal drugs under either La. Rev. Stat. Ann. § 40:979 or La. Rev. Stat. Ann. § 14:26. State v. O’Blanc, 346 So. 2d 686, 1977 La. LEXIS 5750 (May 16, 1977).

• Double Jeopardy

•• Attachment Jeopardy. — Convictions for both distribution of cocaine, and conspiracy to distribute cocaine, violations of La. Rev. Stat. Ann. §§ 40:967 and 40:979, did not constitute double jeopardy where the same evidence was not been necessary for a conviction of both crimes; the distribution was completed after the conspiracy to distribute. State v. Kelley, 836 So. 2d 1243, 2003 La. App. LEXIS 95 (Jan. 29, 2003).

• Guilty Pleas

•• Knowing & Intelligent Requirement. — Defendants’ claim that they lacked specific knowledge of the key elements of the offense of attempted distribution of marijuana, La. Rev. Stat. Ann. § 40:979, was proved invalid where they had previously been arraigned on a bill of information charging the particulars of the crime. State v. Thomas, 434 So. 2d 530, 1983 La. App. LEXIS 8929 (June 6, 1983).

• Sentencing

•• Appeals

••• General Overview. — Defendant’s sentence after pleading guilty to one count of attempted manufacture of methamphetamine and one count of possession of methamphetamine with intent to distribute was not excessive because he knowingly and voluntarily allowed others to use his camp house for the manufacture of methamphetamine; further, the original sentence was illegally lenient pursuant to former La. Rev. Stat. Ann. § 40:979 because it provided for five years at hard labor without benefit or parole, probation, or suspension of sentence. State v. Howard, 855 So. 2d 881, 2003 La. App. LEXIS 2490 (Sept. 24, 2003).

•• Cruel & Unusual Punishment. — By not sentencing defendant to the mandatory minimum of eight years for the attempted crime of distribution of heroin under La. Rev. Stat. Ann. § 40:979(B), when defendant was sentenced to the five year mandatory minimum for the actual crime of distribution of heroin under La. Rev. Stat. Ann. § 40:966(B)(1), the trial court effectively exercised its power to declare the mandatory minimum sentence for the attempted crime excessive, and imposition of a more stringent sentence for the attempted crime committed by defendant than for the actual crime committed by defendant would have been the imposition of an excessive sentence in violation of La. Const. art. I, § 20. State v. Allen, 849 So. 2d 82, 2003 La. App. LEXIS 1708 (May 28, 2003).

•• Guidelines

••• General Overview. — While the original and the subsequent sentences imposed for attempted manufacture of methamphetamine fell within the sentence parameters, the trial court’s ruling upon the State’s motion, that the first sentence (suspending defendant’s sentences), was illegally lenient, was in error; in State v. Callahan, the Louisiana Supreme Court concluded there was no longer a mandatory minimum sentence for an attempt, and thus, since the trial court based its sentence for the second charge, possession of methamphetamine with intent to distribute, on the sentence imposed on the “attempted” manufacture of methamphetamine, justice demanded that the sentences be vacated. State v. Howard, 855 So. 2d 881, 2003 La. App. LEXIS 2920 (Oct. 23, 2003).

••• Adjustments & Enhancements

•••• Criminal History

••••• General Overview. — Where defendant was convicted of one count each of attempted possession of cocaine, attempted possession of methylphenidate, and attempted possession of codeine stemming from a search of a residence, the trial court erred in enhancing each of the sentences based on defendant’s status as a second offender; where defendant was convicted of more than a single count at the same time, it was error for the trial court to enhance more than one sentence pursuant to a multiple bill. State v. Hayes, 488 So. 2d 1287, 1986 La. App. LEXIS 6869 (May 12, 1986).

••• Departures

•••• General Overview. — Where the trial court sentenced defendant, a third felony habitual offender, to 60 years at hard labor for attempted possession with intent to distribute cocaine, in violation of La. Rev. Stat. Ann. § 40:979(A), the trial court failed to comply with the sentencing guidelines on the ground that the maximum sentence that could be imposed was 30 years at hard labor. State v. Williams, 588 So. 2d 1239, 1991 La. App. LEXIS 2893 (Oct. 18, 1991), writ of certiorari denied by 592 So. 2d 1333, 1992 La. LEXIS 851 (La. 1992).

•• Imposition

••• Factors. — Defendant was convicted of attempted distribution of heroin, which was classified as a narcotic drug under Schedule I; thus, defendant was to be imprisoned at hard labor for not less than eight nor more that 50 years without the benefit of parole, probation, or suspension of sentence and defendant’s sentence of 22 and a half years without the benefit of parole was proper. State v. Heredia, 847 So. 2d 17, 2003 La. App. LEXIS 1214 (Apr. 29, 2003), writ denied by La. 2003-1506, 860 So. 2d 1151, 2003 La. LEXIS 3627 (La. Dec. 12, 2003).

•• Plea Agreements. — Before defendant pled guilty, the trial judge explained that defendant’s sentence for attempted distribution of heroin was without benefit of probation, parole, or suspension of sentence, to which defendant acknowledged defendant’s understanding and defendant was then sentenced consistent with the plea agreement to 22 and a half years without the benefit of parole; pursuant to La. Code Crim. Proc. Ann. art. 881.2(A)(2), defendant could not seek review of the sentences to which defendant agreed at the time of the plea. State v. Heredia, 847 So. 2d 17, 2003 La. App. LEXIS 1214 (Apr. 29, 2003), writ denied by La. 2003-1506, 860 So. 2d 1151, 2003 La. LEXIS 3627 (La. Dec. 12, 2003).

•• Ranges. — Where trial court imposed a prison term of seven and one-half years, the minimum sentence allowed by law for a conviction of attempted possession with the intent to distribute cocaine as a second offender, but erred by failing to order that the first two and one-half years be served without benefit of parole, probation, or suspension of sentence pursuant to La. Rev. Stat. Ann. §§ 40:967B(4)(b) and 40:979, the appellate court noted the error patent but declined to correct the illegally lenient sentence where the issue was not raised on appeal by the State. State v. Dunbar, 798 So. 2d 178, 2001 La. App. LEXIS 2162 (Aug. 8, 2001).

• Appeals

•• Procedures

••• Records on Appeal. — On review of defendants’ conviction of attempted drug possession, the record failed to indicate whether defendants’ convictions were based on La. Rev. Stat. Ann. § 14:27 or La. Rev. Stat. Ann. § 40:979; therefore, the matter was remanded for a hearing to determine which attempt statute the State had charged defendants with and whether resentencing was necessary. State v. Odle, 834 So. 2d 483, 2002 La. App. LEXIS 3465 (Nov. 13, 2002), writ denied by La. 2003-0625, 847 So. 2d 1219, 2003 La. LEXIS 2029 (La. June 20, 2003).

§ 980. Additional penalties.

Any penalty imposed for violation of this part shall be in addition to, and not in lieu of, any civil or administrative penalty or sanction authorized by law. (Added by Acts 1972, No. 634, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Under R.S. 40:983, the criminal defendant does not lose any rights until a judgment of guilt has been entered in the record. No pardon is required by the pardon board in the implementation of R.S. 40:983., OPINION NUMBER 89-64, La. Atty. Gen. Op. No. 1989-64; 1989 La. AG LEXIS 182.

§ 981. Distribution to persons under age eighteen.

A. Persons over twenty-five to persons under eighteen. Any person who is at least twenty-five years of age, or more, who violates R.S. 40:966 or R.S. 40:967 by distributing a substance, listed in Schedule I or II, which is a narcotic drug, to a person under eighteen years of age, shall, upon conviction, be punished by imprisonment at hard labor for not less than ten nor more than thirty years.

B. Any person who is at least eighteen years of age who violates R.S. 40:966 or R.S. 40:967 by distributing a substance listed in Schedule I or II which is a narcotic drug, to a person under eighteen years of age who is at least three years his junior, shall, upon conviction, be punished by a term of imprisonment of not less than five nor more than thirty years.

C. Any person who is at least eighteen years of age who violates R.S. 40:966 through R.S. 40:970 by distributing any other controlled dangerous substance listed in Schedules I, II, III, IV, and V, to a person under eighteen years of age who is at least three years his junior, shall, upon conviction, be punished by a term of imprisonment up to one and one-half times the longest term of imprisonment authorized by R.S. 40:966 through R.S. 40:970 or by payment of not more than twice the fine authorized by R.S. 40:966 through R.S. 40:970, or both. (Added by Acts 1972, No. 634, § 1; Amended by Acts 1973, No. 207, § 9; Acts 2001, No. 403, § 4, eff. June 15, 2001.)

Editor’s Notes. — Acts 2006, No. 45, § 1, provides for retroactive application of certain penalty provisions, or related matters, as applied to defendants who were convicted or who were sentenced prior to June 15, 2001.

2001 Amendments. — Acts 2001, No. 403, § 4, effective June 15, 2001, in (A), deleted “life,’ and added “for not less than ten nor more than thirty years’; substituted “not less than five nor more than thirty years’ for “up to twice that authorized by R.S. 40:966 or R.S. 40:967 or by payment of not more than twice the fine authorized by R.S. 40:966 or R.S. 40:967, or both’ in (B); and substituted “one and one-half times the longest term of imprisonment’ for “twice that’ in (C).

CROSS REFERENCES

Louisiana Law. — Sleeping potion, sedatives or injections without prescription; penalties, see La. R.S. 40:2009.12.
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CONSTITUTIONAL LAW

• Equal Protection

•• Scope of Protection. — Defendant’s ineligibility for parole did not deprive defendant of equal protection because there was equality of punishment for the same offense and the legislature had discretion to exclude classes of persons from participating in parole. State v. Thomas, 224 LA. 431, 69 So. 2d 738, 1953 La. LEXIS 1448 (Dec. 14, 1953).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — Court overturned the imposition of a fine on defendant who procured a minor to sell cocaine on the grounds that La. Rev. Stat. Ann. § 40:981 did not mention a fine. State v. Texada, 756 So. 2d 463, 2000 La. App. LEXIS 126 (Feb. 2, 2000), writ denied by La. 2000-2751, 794 So. 2d 824, 2001 La. LEXIS 2184 (La. June 29, 2001).

After defendant was charged with distribution of cocaine in a drug-free zone the trial court properly denied defendant’s motions to quash the bill of information and to suppress evidence because the private residence exception to the statute did not apply to defendant where the drug transaction took place in a hotel room, and the search warrant was supported by probable cause under La. Code Crim. Proc. Ann. art. 213; there was no unreasonable invasion of privacy under La. Const. art. I, § 5. State v. Pennison, 763 So. 2d 671, 1999 La. App. LEXIS 3742 (Dec. 28, 1999), writ denied by La. 2000-2308, 772 So. 2d 658, 2000 La. LEXIS 2907 (La. Oct. 27, 2000), writ denied by La. 2000-1105, 772 So. 2d 122, 2000 La. LEXIS 2946 (La. Oct. 27, 2000), writ denied by La. 2000-0298, 772 So. 2d 663, 2000 La. LEXIS 3121 (La. Nov. 3, 2000).

Although the defendant was not charged under La. Rev. Stat. Ann. § 40:981, the trial court did not err in considering the location of the school to the drug offense in determining the appropriate sentence. State v. Thomas, 596 So. 2d 327, 1992 La. App. LEXIS 605 (Mar. 11, 1992).

A court properly overruled a motion to quash filed by a defendant charged with delivering narcotic drugs, three marijuana cigarettes, in violation of La. Rev. Stat. Ann. § 40:962 because, contrary to defendant’s contention, La. Rev. Stat. Ann. § 40:961 and La. Rev. Stat. Ann. § 40:981 were not unconstitutional. State v. White, 254 LA. 389, 223 So. 2d 843, 1969 La. LEXIS 2861 (June 9, 1969).

Where defendants should have been sentenced to not less than five years at hard labor in accordance with La. Rev. Stat. Ann. § 40:981 for selling marijuana and where the trial court suspended their sentences and placed defendants on probation, the State possessed the statutory and constitutional right to appeal. State v. Glantz, 253 LA. 883, 220 So. 2d 711, 1969 La. LEXIS 3031 (Feb. 24, 1969).

• Accusatory Instruments

•• Indictments

••• General Overview. — Indictment against defendant sufficiently complied with the requirements of La. Code Crim. Proc. Ann. art. 464, and it clearly charged defendant with an offense punishable under a valid statute, when the indictment specifically cited La. Rev. Stat. Ann. § 40:968 as having been violated, and further alleged that defendant, a person at least 18 years of age, did knowingly and intentionally distribute methamphetamine to a person under 18 years of age, who was at least three years his junior, in violation of La. Rev. Stat. Ann. § 40:968 and La. Rev. Stat. Ann. § 40:981(C). State v. Wientjes, 341 So. 2d 390, 1976 La. LEXIS 5314 (Dec. 13, 1976).

• Bail

•• Release Pending Appeal & Sentencing. — Defendant, who was convicted of unlawful possession of a narcotic drug, was not improperly denied bail pending appeal because under La. Rev. Stat. Ann. § 40:981, the minimum sentence for the illegal possession of narcotics was five years and La. Rev. Stat. Ann. § 15:85 provided for bail pending appeal from an offender who has received a sentence of five years or more in a felony case. State v. James, 246 LA. 1033, 169 So. 2d 89, 1964 La. LEXIS 2832 (June 8, 1964).

• Juries & Jurors

•• Size of Jury

••• General Overview. — Because the penalty for distribution of marijuana was necessarily at hard labor defendants had to be tried before a jury of 12 members, and defendants who were tried before a five-person (now six person) jury had their convictions reversed and remanded for new trial. State v. Bennett, 270 So. 2d 840, 1972 La. LEXIS 5873 (Dec. 20, 1972).

• Sentencing

•• Concurrent Sentences. — Where defendant was convicted of distributing Percodan, a Class II drug, to his 15-year-old daughter and her 13-year-old friend to ingest, the trial court’s sentencing of defendant to two concurrent life sentences was not excessive on the ground that the sentence was mandated under La. Rev. Stat. Ann. § 40:981(A) as formerly written to include a life sentence. State v. Benoit, 477 So. 2d 849, 1985 La. App. LEXIS 9948 (Oct. 10, 1985).

•• Imposition

••• Factors. — Although the defendant was not charged under La. Rev. Stat. Ann. § 40:981, the trial court did not err in considering the location of the school to the drug offense in determining the appropriate sentence. State v. Thomas, 596 So. 2d 327, 1992 La. App. LEXIS 605 (Mar. 11, 1992).

• Postconviction Proceedings

•• Parole. — Defendant’s ineligibility for parole did not deprive defendant of equal protection because there was equality of punishment for the same offense and the legislature had discretion to exclude classes of persons from participating in parole. State v. Thomas, 224 LA. 431, 69 So. 2d 738, 1953 La. LEXIS 1448 (Dec. 14, 1953).

§ 981.1. Distribution to a student.

Any person who violates any provision of R.S. 40:966 through 970 by distributing any controlled dangerous substance listed in Schedules I, II, III, IV, and V to any student enrolled in any public or private elementary, secondary, vocational-technical training, special, or postsecondary school or institution in Louisiana shall, upon conviction, be punished by a term of imprisonment of not more than one and one-half times the longest term of imprisonment authorized by the applicable provisions of R.S. 40:966 through 970 or by payment of not more than twice the fine authorized by the applicable provisions of R.S. 40:966 through 970, or both. (Acts 1986, No. 1051, § 1; Acts 2001, No. 403, § 4, eff. June 15, 2001.)

Editor’s Notes. — Acts 2006, No. 45, § 1, provides for retroactive application of certain penalty provisions, or related matters, as applied to defendants who were convicted or who were sentenced prior to June 15, 2001.

2001 Amendments. — Acts 2001, No. 403, § 4, effective June 15, 2001, substituted “one and one-half times the longest term of imprisonment’ for “twice that’ in 40:981.1.
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CRIMINAL LAW & PROCEDURE

• Sentencing

•• Guidelines

••• Adjustments & Enhancements

•••• Criminal History

••••• General Overview. — Trial court’s application of the habitual-offender law, La. Rev. Stat. Ann. § 15:529.1, to a conviction under La. Rev. Stat. Ann. § 40:981.3 did not offend the constitutional prohibitions against double jeopardy because § 40:981.3 was not an enhancement statute. Lay v. Louisiana Dep’t of Correction, 734 So. 2d 782, 1999 La. App. LEXIS 1075 (Apr. 1, 1999), writ denied by La. 99-1173, 747 So. 2d 1102, 1999 La. LEXIS 2744 (La. Sept. 17, 1999).

§ 981.2. Soliciting minors to produce, manufacture, distribute, or dispense controlled dangerous substances.

A. No person eighteen years of age or older shall solicit, procure, or counsel any person under eighteen years of age to produce, manufacture, distribute, or dispense or possess with the intent to produce, manufacture, distribute, or dispense, in violation of any provision of R.S. 40:966 through R.S. 40:970, any controlled dangerous substance listed in Schedules I, II, III, IV, or V, or to distribute or attempt to distribute, in violation of R.S. 40:989, a chemical substance commonly known as “rush”.

B. Except as provided in Subsection C of this Section, any person who violates the provisions of this Section shall upon conviction be punished by a term of imprisonment of not more than one and one-half times the longest term of imprisonment authorized by the applicable provisions of R.S. 40:966 through 970, or by a fine of not more than twice that authorized by such applicable provisions, or both.

C. Any person eighteen years of age or older who violates the provisions of this Section by soliciting, procuring, or counseling a person under eighteen years of age to distribute or to attempt to distribute cocaine, oxycodone, heroin, methamphetamine, or methadone in violation of R.S. 40:967(A) or (B) shall be sentenced to a term of imprisonment at hard labor for not less than ten nor more than thirty years, at least ten years of which shall be served without benefit of parole, probation, or suspension of sentence. (Acts 1988, No. 885, § 1; Acts 1989, No. 372, § 1; Acts 1991, No. 837, § 1; Acts 2001, No. 403, § 4, eff. June 15, 2001; Acts 2005, No. 337, § 2, eff. Aug. 15, 2005; Acts 2006, No. 68, § 2, eff. Aug. 15, 2006; Acts 2012, No. 616, § 1, eff. June 7, 2012.)

Editor’s Notes. — Acts 2006, No. 45, § 1, provides for retroactive application of certain penalty provisions, or related matters, as applied to defendants who were convicted or who were sentenced prior to June 15, 2001.

2012 Amendments. — The 2012 amendment by Act No. 616 substituted “produce, manufacture, distribute, or dispense” for “distribute” in the section heading; substituted “produce, manufacture, distribute, or dispense or possess with the intent to produce, manufacture, distribute, or dispense” for “distribute or attempt to distribute” in (A); and inserted “heroin, methamphetamine” in (C).

2006 Amendments. — Acts 2006, No. 68, § 2, effective August 15, 2006, in (C), substituted “cocaine, oxycodone, or methadone” for “cocaine or oxycodone,” and added “at least ten years of which shall be served without benefit of parole, probation, or suspension of sentence” and made a related punctuation change at the end.

2005 Amendments. — Acts 2005, No. 337, § 2, effective August 15, 2005, in (C), inserted “or oxycodone,” and inserted “or (B).”

2001 Amendments. — Acts 2001, No. 403, § 4, effective June 15, 2001, substituted “one and one-half times the longest term of imprisonment’ for “twice that” in (B); substituted “ten nor more than thirty years” for “twenty years nor more than twice that authorized by R.S. 40:967 (B)(1), without benefit of probation, parole, or suspension of sentence” in (C).

§ 981.3. Violation of Uniform Controlled Dangerous Substances Law; drug free zone.

A. (1) Any person who violates a provision of R.S. 40:966 through 970 of the Uniform Controlled Dangerous Substances Law while on any property used for school purposes by any school, within two thousand feet of any such property, or while on a school bus, shall, upon conviction, be punished in accordance with Subsection E of this Section.

(2) Any person who violates a provision of R.S. 40:966(A), 967(A), 968(A), 969(A), or 970(A) while on property used as a drug treatment facility or within two thousand feet of any such property, when included within an area marked as a drug free zone pursuant to R.S. 40:1058.10, shall, upon conviction, be punished in accordance with Subsection E of this Section.

(3) (a) Any person who violates a provision of R.S. 40:966 through 970 of the Uniform Controlled Dangerous Substances Law while on any religious building property, public housing authority property, child day care center property, or within two thousand feet of any such property, if the area is posted as a drug free zone, shall, upon conviction, be punished in accordance with Subsection E of this Section.

(b) In order for the provisions of this Section to apply to religious buildings, public housing authority property, or child day care center property, the building must be posted as a drug free zone as provided herein. The design and posting of the signs shall be at the discretion of the entity that owns or has authority over the religious building, public housing authority property, or child day care center property. In order to post the area as a drug free zone, the signs shall be located in a visible manner on or near each religious building, public housing authority property, or child day care center property indicating that such area is a drug free zone, that such zone extends for a distance of two thousand feet, and that a violation of the Uniform Controlled Dangerous Substances Law will subject the offender to severe penalties under law.

B. Lack of knowledge that the prohibited act occurred on or within two thousand feet of school or drug treatment facility property shall not be a defense.

C. For purposes of this Section:

(1) “School” means any public or private elementary, secondary, vocational-technical school, or any public or private college or university in Louisiana.

(2) “School property” means all property used for school purposes, including but not limited to school playgrounds, as well as any building or area owned by the state or by a political subdivision and used or operated as a playground or recreational facility and all parks and recreational areas administered by the office of state parks.

(3) “Drug treatment facility” means all property used for diagnostic, treatment, and rehabilitative services to patients and their families with problems related to alcohol, drug, or substance abuse.

(4) “Religious building property” means property on which is located any church, synagogue, mosque, or other building, structure, or place used for religious worship or other religious purpose.

(5) “Public housing authority property” means all property owned or operated by a public housing authority or agency created by state law or by any ordinance enacted by a local governing authority.

(6) “Child day care center property” means property on which is located a facility licensed as a day care center under the provisions of the Child Care Facility and Child-Placing Agency Licensing Act (R.S. 46:1401 et seq.) or licensed as a group child day care home under the provisions of the Child Care Registration Law (R.S. 46:1441 et seq.).

D. A violation of this Section within two thousand feet of school property, a drug treatment facility, religious building property, public housing authority property, or child day care facility property shall not include an act which occurs entirely within a private residence wherein no person seventeen years of age or under was present.

E. (1) Whoever violates a provision of this Section shall be punished by the imposition of the maximum fine and be imprisoned for not more than one and one-half times the longest term of imprisonment authorized by the applicable provisions of R.S. 40:966 through 970.

(2) A sentence imposed for a violation of the provisions of this Section shall not be subject to parole, probation, or suspension of sentence to the extent that the minimum sentence for a violation of a felony provision of R.S. 40:966 through 970 is not subject to parole, probation, or suspension of sentence. (Added by Acts 1989, No. 171, § 2; Amended by Acts 1990, No. 293, § 2, eff. July 5, 1990; Acts 1990, No. 1027, § 2, eff. July 26, 1990; Acts 1994, 3rd Ex. Sess., No. 46, § 1; Acts 1997, No. 355, § 1, eff. June 20, 1997; Acts 1999, No. 253, § 1, eff. Aug. 15, 1999; Acts 2001, No. 403, § 4, eff. June 15, 2001; Acts 2004, No. 820, § 1, eff. Aug. 15, 2004; Acts 2006, No. 142, § 1, eff. Aug. 15, 2006; Acts 2006, No. 168, § 1, eff. Aug. 15, 2006; Acts 2010, No. 506, § 2, eff. Aug. 15, 2010.)

Editor’s Notes. — Acts 2006, No. 45, § 1, provides for retroactive application of certain penalty provisions, or related matters, as applied to defendants who were convicted or who were sentenced prior to June 15, 2001.

2010 Amendments. — The 2010 amendment by No. 506 substituted “two thousand feet” for “one thousand feet” throughout (A), in (B) and (D); and made stylistic changes.

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute merged (A)(3), as amended by Acts 2006, Nos. 168 and 142, § 1.

2006 Amendments. — Acts 2006, No. 142, § 1, effective August 15, 2006, inserted “or child day care center property” and made like changes and related stylistic changes throughout the section; deleted “R.S. 40:” preceding “970” in (A)(3)(a); and added (C)(6).

Acts 2006, No. 168, § 1, effective August 15, 2006, deleted “felony” following “Any person who violates a” throughout (A); added “of this Section” to the end of (A)(1) and (A)(2); substituted “drug-free” for “drug free” in (A)(2); deleted “R.S. 40:” preceding “970” in (A)(3)(a); and deleted “felony” preceding “violation of the Uniform Controlled Dangerous Substances Law” in (A)(3)(b).

2004 Amendments. — Acts 2004, No. 820, § 1, effective August 15, added “drug-free zone” in the section heading; and added (E)(2).

2001 Amendments. — Acts 2001, No. 403, § 4, effective June 15, 2001, redesignated former (E)(1) to (E); rewrote present (E) which read: “On a first conviction, whoever violates a provision of this Section shall be punished by the imposition of the maximum fine and not less than one-half nor more than the maximum term of imprisonment authorized by the applicable provisions of R.S. 40:966 through R.S. 40:970, with the minimum mandatory term of imprisonment being served without benefit of parole, probation, or suspension of sentence, provided in no case shall the term of imprisonment be less than the minimum term provided in R.S. 40:966 through R.S. 40:970’; and deleted (E)(2) which read: “On a second or subsequent conviction, whoever violates a provision of this Section shall be punished by the imposition of the maximum fine and maximum term of imprisonment authorized by the applicable provisions of R.S. 40:966 through R.S. 40:970, without benefit of parole, probation, or suspension of sentence. An offense shall be considered a second or subsequent offense, if, prior to the commission of such offense, the offender had at any time been convicted of any felony violation of this state, the United States, any other state, or any foreign country, relating to an act prohibited by the Uniform Controlled Dangerous Substances Law.’.

1999 Amendments. — Acts 1999, No. 253, § 1, effective August 15, 1999, inserted “Uniform” in the section heading, inserted “public housing authority property” in the first sentence of (A)(3)(a), inserted “or public housing authority property” throughout (A)(3)(b); added (C)(5); in (D), deleted “or” preceding “religious building property,” and inserted “or public housing authority property.”
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• General Overview. — La. Rev. Stat. Ann. § 40:981.3 was not unconstitutionally vague because it was clearly and readily understandable, gave adequate notice of what conduct was proscribed, and provided adequate standards for determining the guilt or innocence of the accused. State v. Brown, 606 So. 2d 586, 1992 La. App. LEXIS 3032 (Oct. 14, 1992), writ of certiorari denied by La. 92-2945, 630 So. 2d 786, 1994 La. LEXIS 264 (La. Jan. 28, 1994).

• Equal Protection

•• Level of Review. — Defendant’s conviction for distributing cocaine within a drug free zone in violation of La. Rev. Stat. Ann. § 40:981.3 was affirmed where the court upheld the constitutionality of § 40:981.3, finding that, even when applied after school hours, § 40:981.3 bore a rational basis to the state’s interest in protecting school age children from drugs and drug related crime. State v. Williams, 729 So. 2d 1080, 1999 La. App. LEXIS 432 (Feb. 19, 1999).

•• Scope of Protection. — La. Rev. Stat. Ann. § 40:981.3 did not violate the equal protection clause by not making an exception for periods when school was not in session because the legislature had a legitimate goal of protecting school age children from the dangers of drugs and drug related crime and that section was rationally structured to effectuate that purpose. State v. Brown, 606 So. 2d 586, 1992 La. App. LEXIS 3032 (Oct. 14, 1992), writ of certiorari denied by La. 92-2945, 630 So. 2d 786, 1994 La. LEXIS 264 (La. Jan. 28, 1994).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — Defendant’s convictions for distribution of cocaine in a drug free zone were affirmed because (1) the jury, within its right, apparently chose to believe a detective’s uncontradicted testimony in estimating that the transactions occurred between 150 to 200 feet from a catholic school; (2) the jury could have reasonably inferred that a parking lot at issue was the school parking lot and, thus, used for school purposes; and (3) the fact that the parking lot might also have been used by a church did not negate its use for school purposes. State v. Young, 902 So. 2d 461, 2005 La. App. LEXIS 1087 (Apr. 26, 2005), remanded by La. App. 05-795, 926 So. 2d 652, 2006 La. App. LEXIS 539 (La.App. 5 Cir. Mar. 14, 2006).

While the undercover agent’s testimony was the sole evidence of the distance between the transaction and the elementary school, rational jurors could have concluded beyond a reasonable doubt that the defendant was guilty of distribution of cocaine within 1000 feet of a school based. State v. Bartley, 871 So. 2d 563, 2004 La. App. LEXIS 673 (Mar. 30, 2004), writ denied by La. 2004-1055, 883 So. 2d 1006, 2004 La. LEXIS 2748 (La. Oct. 1, 2004).

Defendant’s conviction for possession with the intent to distribute marijuana within 1,000 feet of Kenner Drug Free Zone # 11 was proper where the facts supported the inference that defendant had specific intent to distribute the marijuana under La. Rev. Stat. Ann. §§ 40:966(A) and 14:10. State v. Washington, 866 So. 2d 973, 2004 La. App. LEXIS 58 (Jan. 27, 2004).

Record did not contain evidence to support defendant’s proposition that the “pedestrian” method of measuring the distance from the alleged drug transaction to the church building property under La. Rev. Stat. Ann. § 40:981.3(C)(4) was faulty as the jury properly accepted a police sergeant’s testimony that he used a calibrated rolodex to measure the distance of 990 feet after reviewing the videotape of the drug transaction to accurately locate the site of the transaction. State v. Johnson, 864 So. 2d 645, 2003 La. App. LEXIS 3342 (Dec. 9, 2003).

While the dangers drug trafficking pose to the welfare of children remain the same whether a political subdivision owns or merely leases a particular recreational area, any extension of La. Rev. Stat. Ann. § 40:981.3 to conduct not presently covered by the language of the statute, such as the situation where the state runs or leases the buildings or areas in question, as the legislature provided in La. Rev. Stat. Ann. § 33:4552, is a matter for the legislature and not the courts to address; thus, because the State did not prove that the city owned the land on which the community center was located, defendant’s conviction was reduced to distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:966(A)(1), defendant’s sentence was vacated, and the case was remanded to the district court for resentencing. State v. Bedford, 838 So. 2d 758, 2003 La. LEXIS 117 (Jan. 28, 2003).

Evidence was sufficient to convict defendant of the distribution of cocaine within 1000 feet of a school zone where undercover agent testified as to the drug-free zone sign on the school, and this testimony went uncontested. State v. Jordan, 836 So. 2d 609, 2002 La. App. LEXIS 4167 (Dec. 30, 2002).

Fact that defendant was unaware that store where he sold cocaine to police was within 1,000 feet of a school zone was not a defense even though the “school zone” was a public park that was occasionally used by schools in the Parish. State v. Williams, 822 So. 2d 780, 2002 La. App. LEXIS 2088 (June 21, 2002), writ denied by La. 2002-2024, 853 So. 2d 621, 2003 La. LEXIS 2475 (La. Sept. 19, 2003).

Defendant’s conviction of distribution of cocaine in a drug-free zone, a violation of La. Rev. Stat. Ann. § 40:981.3, was not supported by the evidence, because defendant’s knowledge of where illicit drugs could be purchased, and his “waving” of another person in that direction, was not sufficient to establish that defendant was a principal in the commission of the offense. State v. Magee, 809 So. 2d 452, 2001 La. App. LEXIS 2160 (Oct. 10, 2001).

In sentencing defendant following his conviction of two counts of distribution of cocaine in a drug-free zone in violation of La. Rev. Stat. Ann. § 40:981.3, the trial court violated La. Code Crim. Proc. Ann. art. 873 by failing to wait the requisite 24 hours after denial of defendant’s motion for a new trial. State v. Magee, 809 So. 2d 452, 2001 La. App. LEXIS 2160 (Oct. 10, 2001).

Defendant’s conviction for distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(B)(4)(b) and within 1,000 feet of school property in violation of La. Rev. Stat. Ann. § 40:981.3 was proper; while police were conducting an undercover narcotics operation, an agent approached defendant within 1,000 feet of a school playground seeking drugs, defendant went to a car, returned with a package, and the agent paid him $ 20. State v. McCraney, 798 So. 2d 227, 2001 La. App. LEXIS 2015 (Sept. 25, 2001).

Defendant’s sentence of 22 years at hard labor, the first five without suspension, probation or parole, for distributing cocaine within 1,000 feet of a school was not constitutionally excessive; defendant had one earlier felony drug conviction and was arrested on eight prior occasions. State v. McCraney, 798 So. 2d 227, 2001 La. App. LEXIS 2015 (Sept. 25, 2001).

Defendant’s conviction for distributing cocaine within a drug free zone in violation of La. Rev. Stat. Ann. § 40:981.3 was affirmed where the court upheld the constitutionality of § 40:981.3, finding that, even when applied after school hours, § 40:981.3 bore a rational basis to the state’s interest in protecting school age children from drugs and drug related crime. State v. Williams, 729 So. 2d 1080, 1999 La. App. LEXIS 432 (Feb. 19, 1999).

Where defendant pled guilty to distributing cocaine within a drug free zone in violation of La. Rev. Stat. Ann. § 40:981.3 pursuant to a specific sentencing agreement, defendant was not entitled to a review of that sentence under La. Code Crim. Proc. Ann. art. 881.2(A)(2); nor was defendant entitled to a review of that sentence under La. Code Crim. Proc. Ann. art. 881.1(D) where defendant failed to file a motion to reconsider sentence. State v. Williams, 729 So. 2d 1080, 1999 La. App. LEXIS 432 (Feb. 19, 1999).

La. Rev. Stat. Ann. § 40:981.3, prohibiting distribution of cocaine within 1,000 feet of school property, was not unconstitutionally vague due to its failure to specify the manner in which the distance from a school should be measured in assessing whether a violation had occurred where the purpose of the statute was best achieved by giving effect to the plain meaning of “within 1,000 feet,” which clearly and unambiguously indicated a straight-line measurement. State v. Crawford, 727 So. 2d 589, 1998 La. App. LEXIS 3774 (Dec. 28, 1998).

Prison sentence of 15 years plus fine of $ 50,000 were not constitutionally excessive where a statute required imposition of the fine and the prison term was the minimum that the trial court could have imposed under La. Rev. Stat. Ann. §§ 40:981.3(E) and 40:976(B)(1) for defendant’s convicted of distribution of cocaine within 1000 feet of a school, in violation of La. Rev. Stat. Ann. § 40:981.3(A). State v. Curtis, 707 So. 2d 1328, 1998 La. App. LEXIS 291 (Feb. 11, 1998).

Defendant was not required by La. Code Crim. Proc. Ann. art. 881.1 to file a motion to reconsider his sentence in order to preserve his right to appeal his sentence for distribution of cocaine within 1,000 feet of a school in violation of La. Rev. Stat. Ann. § 40:981.3 on the ground that it was excessive and constituted cruel and unusual punishment. State v. Curtis, 707 So. 2d 1328, 1998 La. App. LEXIS 291 (Feb. 11, 1998).

Evidence was insufficient to support defendant’s conviction of distribution of cocaine within 1,000 feet of a school where neither the alleged cocaine rock nor the scientific analysis report from the crime laboratory was introduced into evidence; State did not prove that the substance distributed was, in fact, cocaine. State v. Thornton, 671 So. 2d 481, 1995 La. App. LEXIS 2744 (Oct. 6, 1995).

Although defendant only possessed a small amount of cocaine and money, the circumstances surrounding his possession gave rise to a reasonable inference of his intent to distribute; the activities observed by a police officer were consistent with the street sale of drugs. State v. Bannister, 658 So. 2d 16, 1995 La. App. LEXIS 1967 (June 28, 1995).

La. Rev. Stat. Ann. § 40:981.3(B) provides that lack of knowledge that the prohibited act occurred on or within 1,000 feet of school property shall not be a defense. State v. Brown, 648 So. 2d 872, 1995 La. LEXIS 192 (Jan. 17, 1995).

La. Rev. Stat. Ann. § 40:981.3 does not violate the due process clause even though it lacks a “knowledge” requirement. State v. Brown, 648 So. 2d 872, 1995 La. LEXIS 192 (Jan. 17, 1995).

Drug-free zone of 1,000 feet, set forth in La. Rev. Stat. Ann. § 40:981.3, is rationally related to the legislative purpose of deterring drug trafficking on or near school premises; thus, § 40:981.3 as written does not violate substantive due process rights. State v. Brown, 648 So. 2d 872, 1995 La. LEXIS 192 (Jan. 17, 1995).

La. Rev. Stat. Ann. § 40:981.3 was enacted to define and provide for zones within which the commission of certain criminal activities shall result, upon conviction, in increased penalties; thus it is clear that the purpose of the provision is to enhance the penalties for the drug-related felony offenses, which occur near schools. State v. Brown, 648 So. 2d 872, 1995 La. LEXIS 192 (Jan. 17, 1995).

La. Rev. Stat. Ann. § 40:981.3 affects conduct rather than speech, and thus it is not unconstitutionally overbroad. State v. Brown, 648 So. 2d 872, 1995 La. LEXIS 192 (Jan. 17, 1995).

La. Rev. Stat. Ann. § 40:981.3(E)(1) was not ambiguous regarding the mandatory minimum sentence to be imposed and referred to the minimum mandatory term calculated under the referenced statutes in La. Rev. Stat. Ann. § 40.981.3. State v. Brown, 606 So. 2d 586, 1992 La. App. LEXIS 3032 (Oct. 14, 1992), writ of certiorari denied by La. 92-2945, 630 So. 2d 786, 1994 La. LEXIS 264 (La. Jan. 28, 1994).

In the prosecution of defendant for distribution of cocaine within 1000 feet of school property in violation of La. Rev. Stat. Ann. §§ 40:967(A)(1) and 40:981.3, defendant was properly sentenced to 15 years at hard labor, without benefit of parole, probation or suspension of sentence under La. Rev. Stat. Ann. §§ 14:3, 40:967(A)(1), (B)(1), and 40:981.3. State v. Hensley, 606 So. 2d 13, 1992 La. App. LEXIS 2741 (Sept. 16, 1992).

••• Possession

•••• General Overview. — Defendant’s conviction for possession with the intent to distribute marijuana within 1,000 feet of Kenner Drug Free Zone # 11 was proper where the facts supported the inference that defendant had specific intent to distribute the marijuana under La. Rev. Stat. Ann. §§ 40:966(A) and 14:10. State v. Washington, 866 So. 2d 973, 2004 La. App. LEXIS 58 (Jan. 27, 2004).

Statute was sufficiently clear and unambiguous to inform a person that violators are exposed to enhanced penalties when they engage in prohibited conduct involving controlled dangerous substances in parks or recreational areas. State v. Holmes, 811 So. 2d 955, 2002 La. App. LEXIS 218 (Feb. 15, 2002), overruled in part by State v. Paoli, La. App. 2001-1733, 818 So. 2d 795, 2002 La. App. LEXIS 983 (La.App. 1 Cir. Apr. 11, 2002).

• Guilty Pleas

•• Knowing & Intelligent Requirement. — Defendant’s sentence for violation of La. Rev. Stat. Ann. § 40:981.3 was properly based on defendant’s plea of guilty; the absence of a factual basis when the guilty plea was entered did not render the plea constitutionally infirmed because the plea was made knowingly and intelligently. State v. McCullough, 615 So. 2d 26, 1993 La. App. LEXIS 985 (Mar. 3, 1993).

• Scienter

•• Actus Reus. — Fact that defendant was unaware that store where he sold cocaine to police was within 1,000 feet of a school zone was not a defense even though the “school zone” was a public park that was occasionally used by schools in the Parish. State v. Williams, 822 So. 2d 780, 2002 La. App. LEXIS 2088 (June 21, 2002), writ denied by La. 2002-2024, 853 So. 2d 621, 2003 La. LEXIS 2475 (La. Sept. 19, 2003).

•• Specific Intent. — Although defendant only possessed a small amount of cocaine and money, the circumstances surrounding his possession gave rise to a reasonable inference of his intent to distribute; the activities observed by a police officer were consistent with the street sale of drugs. State v. Bannister, 658 So. 2d 16, 1995 La. App. LEXIS 1967 (June 28, 1995).

• Sentencing

•• Appeals

••• General Overview. — Where defendant pled guilty to distributing cocaine within a drug free zone in violation of La. Rev. Stat. Ann. § 40:981.3 pursuant to a specific sentencing agreement, defendant was not entitled to a review of that sentence under La. Code Crim. Proc. Ann. art. 881.2(A)(2); nor was defendant entitled to a review of that sentence under La. Code Crim. Proc. Ann. art. 881.1(D) where defendant failed to file a motion to reconsider sentence. State v. Williams, 729 So. 2d 1080, 1999 La. App. LEXIS 432 (Feb. 19, 1999).

•• Corrections, Modifications & Reductions

••• General Overview. — Pursuant to La. Rev. Stat. Ann. §§ 40:966 and 40:981.3, the sentence for a conviction for distribution of heroin within 1,000 feet of a schoolyard was to be served without benefit of parole and required an imposition of a fine of $ 50,000, but the appellate court did not need to take action to correct the trial court’s illegally lenient sentence where the correction was statutorily effected by La. Rev. Stat. Ann. § 15:301.1A; however, where the state failed to produce evidence sufficient to support defendant’s conviction of the heroin charge as the record did not reflect that defendant was within 1,000 feet of a schoolyard when distributing the heroin, that conviction was reversed and the sentence vacated. State v. Hall, 843 So. 2d 488, 2003 La. App. LEXIS 740 (Mar. 19, 2003), writ denied by La. 2003-1117, 916 So. 2d 128, 2005 La. LEXIS 2728 (La. Nov. 28, 2005).

••• Illegal Sentences. — While the issue was moot because defendant was to be resentenced on other grounds, defendant, who was convicted of distributing cocaine, received an illegally lenient sentence because the trial court failed to impose the mandatory fine. At the time of defendant’s offense, La. Rev. Stat. Ann. art. 40:981.3(E) provided that defendant was to be punished by the imposition of the $ 50,000 maximum fine authorized for distributing cocaine under La. Rev. Stat. Ann. § 40:967(B)(4)(b). State v. Young, 902 So. 2d 461, 2005 La. App. LEXIS 1087 (Apr. 26, 2005), remanded by La. App. 05-795, 926 So. 2d 652, 2006 La. App. LEXIS 539 (La.App. 5 Cir. Mar. 14, 2006).

Sentences for convictions of distribution of cocaine within 1,000 feet of a school were illegal because the trial court ordered all 18 years of each sentence to be served without benefit of parole, probation, or suspension of sentence when the denial of benefits was applicable to only the first 15 years of the sentence pursuant to La. Rev. Stat. Ann. § 40:981.3(E)(1). State v. Thornton, 671 So. 2d 481, 1995 La. App. LEXIS 2744 (Oct. 6, 1995).

•• Cruel & Unusual Punishment. — Defendant’s sentence of 22 years at hard labor, the first five without suspension, probation or parole, for distributing cocaine within 1,000 feet of a school was not constitutionally excessive; defendant had one earlier felony drug conviction and was arrested on eight prior occasions. State v. McCraney, 798 So. 2d 227, 2001 La. App. LEXIS 2015 (Sept. 25, 2001).

Prison sentence of 15 years plus fine of $ 50,000 were not constitutionally excessive where a statute required imposition of the fine and the prison term was the minimum that the trial court could have imposed under La. Rev. Stat. Ann. §§ 40:981.3(E) and 40:976(B)(1) for defendant’s convicted of distribution of cocaine within 1000 feet of a school, in violation of La. Rev. Stat. Ann. § 40:981.3(A). State v. Curtis, 707 So. 2d 1328, 1998 La. App. LEXIS 291 (Feb. 11, 1998).

Defendant was not required by La. Code Crim. Proc. Ann. art. 881.1 to file a motion to reconsider his sentence in order to preserve his right to appeal his sentence for distribution of cocaine within 1,000 feet of a school in violation of La. Rev. Stat. Ann. § 40:981.3 on the ground that it was excessive and constituted cruel and unusual punishment. State v. Curtis, 707 So. 2d 1328, 1998 La. App. LEXIS 291 (Feb. 11, 1998).

•• Guidelines

••• General Overview. — Defendant’s 15 year sentence was the mandatory minimum; as mandated by La. Rev. Stat. Ann. § 40:981.3(E), the trial court was required to impose a $ 50,000 fine on defendant and sentence him to between 15 and 30 years of imprisonment. Further, defendant did not presented sufficient evidence to support a deviation from the mandatory minimum statutory sentence or that the trial court abused its great discretion in sentencing defendant within the statutory limits. State v. Bartley, 782 So. 2d 29, 2001 La. App. LEXIS 194 (Feb. 14, 2001), writ denied by La. 2001-0717, 809 So. 2d 981, 2002 La. LEXIS 645 (La. Feb. 22, 2002).

Where the trial court imposed a sentence less than the mandatory minimum provided under La. Rev. Stat. Ann. § 40:981.3 for the distribution of a controlled substance in a school zone, the suspended sentence was vacated. State v. Wright, 664 So. 2d 712, 1995 La. App. LEXIS 3059 (Nov. 8, 1995).

••• Adjustments & Enhancements

•••• General Overview. — In the prosecution of defendant for distribution of cocaine within 1000 feet of school property in violation of La. Rev. Stat. Ann. §§ 40:967(A)(1) and 40:981.3, defendant was properly sentenced to 15 years at hard labor, without benefit of parole, probation or suspension of sentence under La. Rev. Stat. Ann. §§ 14:3, 40:967(A)(1), (B)(1), and 40:981.3. State v. Hensley, 606 So. 2d 13, 1992 La. App. LEXIS 2741 (Sept. 16, 1992).

•••• Criminal History

••••• Prior Felonies. — Imprisonment at hard labor for 60 years was not an excessive sentence for a second felony offender who had been convicted of distribution of cocaine within 1000 feet of a school, a violation of La. Rev. Stat. Ann. § 40:981.3. State v. Ruffin, 836 So. 2d 625, 2002 La. App. LEXIS 4144 (Dec. 30, 2002), writ denied by La. 2003-3473, 888 So. 2d 831, 2004 La. LEXIS 3740 (La. Dec. 10, 2004).

••• Departures

•••• General Overview. — Where the trial court imposed a sentence less than the mandatory minimum provided under La. Rev. Stat. Ann. § 40:981.3 for the distribution of a controlled substance in a school zone, the suspended sentence was vacated. State v. Wright, 664 So. 2d 712, 1995 La. App. LEXIS 3059 (Nov. 8, 1995).

•• Imposition

••• General Overview. — In sentencing defendant following his conviction of two counts of distribution of cocaine in a drug-free zone in violation of La. Rev. Stat. Ann. § 40:981.3, the trial court violated La. Code Crim. Proc. Ann. art. 873 by failing to wait the requisite 24 hours after denial of defendant’s motion for a new trial. State v. Magee, 809 So. 2d 452, 2001 La. App. LEXIS 2160 (Oct. 10, 2001).

Sentences for convictions of distribution of cocaine within 1,000 feet of a school were illegal because the trial court ordered all 18 years of each sentence to be served without benefit of parole, probation, or suspension of sentence when the denial of benefits was applicable to only the first 15 years of the sentence pursuant to La. Rev. Stat. Ann. § 40:981.3(E)(1). State v. Thornton, 671 So. 2d 481, 1995 La. App. LEXIS 2744 (Oct. 6, 1995).

•• Ranges. — La. Rev. Stat. Ann. § 40:981.3(E)(1) was not ambiguous regarding the mandatory minimum sentence to be imposed and referred to the minimum mandatory term calculated under the referenced statutes in La. Rev. Stat. Ann. § 40.981.3. State v. Brown, 606 So. 2d 586, 1992 La. App. LEXIS 3032 (Oct. 14, 1992), writ of certiorari denied by La. 92-2945, 630 So. 2d 786, 1994 La. LEXIS 264 (La. Jan. 28, 1994).

• Appeals

•• Standards of Review

••• Substantial Evidence

•••• General Overview. — Defendant’s conviction of distribution of cocaine in a drug-free zone, a violation of La. Rev. Stat. Ann. § 40:981.3, was not supported by the evidence, because defendant’s knowledge of where illicit drugs could be purchased, and his “waving” of another person in that direction, was not sufficient to establish that defendant was a principal in the commission of the offense. State v. Magee, 809 So. 2d 452, 2001 La. App. LEXIS 2160 (Oct. 10, 2001).

EVIDENCE

• Procedural Considerations

•• Weight & Sufficiency. — Pursuant to La. Rev. Stat. Ann. §§ 40:966 and 40:981.3, the sentence for a conviction for distribution of heroin within 1,000 feet of a schoolyard was to be served without benefit of parole and required an imposition of a fine of $ 50,000, but the appellate court did not need to take action to correct the trial court’s illegally lenient sentence where the correction was statutorily effected by La. Rev. Stat. Ann. § 15:301.1A; however, where the state failed to produce evidence sufficient to support defendant’s conviction of the heroin charge as the record did not reflect that defendant was within 1,000 feet of a schoolyard when distributing the heroin, that conviction was reversed and the sentence vacated. State v. Hall, 843 So. 2d 488, 2003 La. App. LEXIS 740 (Mar. 19, 2003), writ denied by La. 2003-1117, 916 So. 2d 128, 2005 La. LEXIS 2728 (La. Nov. 28, 2005).

Evidence was sufficient to convict defendant for distribution of cocaine within 1000 feet of a school where the testimony of an undercover police officer proved defendant had voluntarily delivered or physically transferred the cocaine when he handed the drugs to the officer within 1000 feet of an elementary school. State v. Ruffin, 836 So. 2d 625, 2002 La. App. LEXIS 4144 (Dec. 30, 2002), writ denied by La. 2003-3473, 888 So. 2d 831, 2004 La. LEXIS 3740 (La. Dec. 10, 2004).

Evidence was insufficient to support defendant’s conviction of distribution of cocaine within 1,000 feet of a school where neither the alleged cocaine rock nor the scientific analysis report from the crime laboratory was introduced into evidence; State did not prove that the substance distributed was, in fact, cocaine. State v. Thornton, 671 So. 2d 481, 1995 La. App. LEXIS 2744 (Oct. 6, 1995).

GOVERNMENTS

• Legislation

•• Interpretation. — Statute was sufficiently clear and unambiguous to inform a person that violators are exposed to enhanced penalties when they engage in prohibited conduct involving controlled dangerous substances in parks or recreational areas. State v. Holmes, 811 So. 2d 955, 2002 La. App. LEXIS 218 (Feb. 15, 2002), overruled in part by State v. Paoli, La. App. 2001-1733, 818 So. 2d 795, 2002 La. App. LEXIS 983 (La.App. 1 Cir. Apr. 11, 2002).

•• Overbreadth. — La. Rev. Stat. Ann. § 40:981.3, prohibiting distribution of cocaine within 1,000 feet of school property, was not unconstitutionally vague due to its failure to specify the manner in which the distance from a school should be measured in assessing whether a violation had occurred where the purpose of the statute was best achieved by giving effect to the plain meaning of “within 1,000 feet,” which clearly and unambiguously indicated a straight-line measurement. State v. Crawford, 727 So. 2d 589, 1998 La. App. LEXIS 3774 (Dec. 28, 1998).

La. Rev. Stat. Ann. § 40:981.3 was not unconstitutionally vague because it was clearly and readily understandable, gave adequate notice of what conduct was proscribed, and provided adequate standards for determining the guilt or innocence of the accused. State v. Brown, 606 So. 2d 586, 1992 La. App. LEXIS 3032 (Oct. 14, 1992), writ of certiorari denied by La. 92-2945, 630 So. 2d 786, 1994 La. LEXIS 264 (La. Jan. 28, 1994).

• Local Governments

•• Property. — While the dangers drug trafficking pose to the welfare of children remain the same whether a political subdivision owns or merely leases a particular recreational area, any extension of La. Rev. Stat. Ann. § 40:981.3 to conduct not presently covered by the language of the statute, such as the situation where the state runs or leases the buildings or areas in question, as the legislature provided in La. Rev. Stat. Ann. § 33:4552, is a matter for the legislature and not the courts to address; thus, because the State did not prove that the city owned the land on which the community center was located, defendant’s conviction was reduced to distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:966(A)(1), defendant’s sentence was vacated, and the case was remanded to the district court for resentencing. State v. Bedford, 838 So. 2d 758, 2003 La. LEXIS 117 (Jan. 28, 2003).

• State & Territorial Governments

•• Police Power. — Defendant’s conviction for distributing cocaine within a drug free zone in violation of La. Rev. Stat. Ann. § 40:981.3 was affirmed where the court upheld the constitutionality of § 40:981.3, finding that, even when applied after school hours, § 40:981.3 bore a rational basis to the state’s interest in protecting school age children from drugs and drug related crime. State v. Williams, 729 So. 2d 1080, 1999 La. App. LEXIS 432 (Feb. 19, 1999).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Drug free zones apply to narcotic drugs, not alcohol., OPINION No. 90-499, La. Atty. Gen. Op. No. 1990-499; 1990 La. AG LEXIS 451.

St. James Parish Council can enact an ordinance concerning Drug Free Zones for the Parish playgrounds in St. James Parish only if the playgrounds are used for a school purpose by any school within one thousand feet of any such property and school buses., OPINION No. 96-258(A), La. Atty. Gen. Op. No. 1996-258; 1996 La. AG LEXIS 411.

R.S. 40:981.3; R.S. 17:405; Procedure for Parish to establish drug free zones around churches., Opinion 02-483, La. Atty. Gen. Op. No. 2002-483; 2003 La. AG LEXIS 17.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Review of Recent Development: 1992-1993: Louisiana Constitutional Law. 54 La. L. Rev. 683 (January, 1994).

§ 981.4. Drug-traffic loitering.

A. Drug-traffic loitering is the remaining in a public place in a manner and under circumstances manifesting the purpose to engage in unlawful conduct in violation of R.S. 40:966 through 995 or R.S. 40:1031 through 1036.

B. Whoever commits the crime of drug-traffic loitering shall be fined not less than one hundred dollars nor more than one thousand dollars or imprisoned for not more than six months, or sentenced to community service not to exceed one hundred twenty hours, or any combination of or all three.

C. For the purposes of this Section, the following words have the following meanings:

(1) “Drug paraphernalia” means and includes the items enumerated and described in R.S. 40:1031.

(2) “Illegal drug activity” means unlawful conduct which violates any provision of this Part or the equivalent federal statute or ordinance of any political subdivision of this state.

(3) “Known drug trafficker” means any person who has, within the knowledge of the arresting peace officer, been convicted of, or pled guilty or nolo contendere to, within the last two years in any court, any illegal drug activity.

(4) “Public place” means any area generally visible to public view and includes but is not limited to streets, sidewalks, bridges, alleys, plazas, parks, driveways, parking lots, transit stations, shelters, automobiles, and buildings, including those which serve food or drink or provide entertainment, and the doorways and entrances to buildings or dwellings and the grounds enclosing them.

D. Among the circumstances which may be considered in determining whether the person is manifesting a purpose to engage in unlawful drug-related activity are that the person is:

(1) Seen by the officer to be in possession of drug paraphernalia.

(2) A known drug trafficker.

(3) Behaving in such a manner as to raise a reasonable suspicion that he is about to engage in or is engaging in unlawful drug-related activity and such activity includes any of the following actions:

(a) Acting as a “lookout”.

(b) Being physically identified by an officer as a member of a criminal street gang or association, which has as its purpose illegal drug activity.

(c) Transferring small objects or packages for currency in a furtive fashion.

(d) Being in an area known for unlawful drug use and drug trafficking.

(e) Being on or in premises that have been reported to law enforcement as a place suspected of unlawful drug activity.

(f) Being within six feet of any vehicle registered to a known unlawful drug user, possessor, or seller, or a person for whom there is an outstanding warrant for a crime involving drug-related activity.

(g) Repeatedly beckoning to, stopping, or attempting to stop passersby or engaging passersby in conversation.

(h) Repeatedly stopping or attempting to stop motor vehicle operators by hailing, waving of arms, or any other bodily gesture.

(i) Circling an area in a motor vehicle and repeatedly beckoning to, contacting, or attempting to stop pedestrians.

(4) The subject of any court order, which directs the person to stay out of any specified area as a condition of release from custody, a condition of probation, parole, or other supervision or any court order, in a criminal or civil case involving illegal drug activity.

(5) Evicted as the result of his illegal drug activity and ordered to stay out of a specified area affected by drug-related activity.

(6) Taking flight upon the appearance of a police officer.

(7) Trying to conceal himself or any object within his possession that reasonably could be involved in an unlawful drug-related activity. (Acts 1995, No. 1067, § 1.)
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — The drug-traffic loitering statute was found to be unconstitutionally vague and overbroad where the statute delegated basic policy matters to policemen and criminalized conduct in violation of an individual’s freedom of movement. State v. Muschkat, 706 So. 2d 429, 1998 La. LEXIS 245 (Mar. 4, 1998).

§ 982. Second or subsequent offenses.

A. Any person convicted of any offense under this part, if the offense is a second or subsequent offense, shall be sentenced to a term of imprisonment that is twice that otherwise authorized or to payment of a fine that is twice that otherwise authorized, or both. If the conviction is for an offense punishable under R.S. 40:966(B), R.S. 40:967(B), R.S. 40:968(B) or R.S. 40:969(B), and if it is the offender’s second or subsequent offense, the court may impose in addition to any term of imprisonment and fine, twice the special parole term otherwise authorized.

B. For purposes of this section, an offense shall be considered a second or subsequent offense, if, prior to the commission of such offense, the offender had at any time been convicted of any violation of this state, the United States, any other state of or any foreign country, relating to the unlawful use, possession, production, manufacturing, distribution, or dispensation of any narcotic drug, marijuana, depressant, stimulant, or hallucinogenic drugs. (Added by Acts 1972, No. 634, § 1. Amended by Acts 1973, No. 207, § 10.)

CROSS REFERENCES

Louisiana Law. — Dismissal of certain criminal charges upon completion of drug division probation program, see La. R.S. 13:5305.

Presentence investigation; juvenile records; drug screening, see La. C.Cr.P. Art. 875.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — Two ten-year sentences, running concurrently, for two counts of distribution of marijuana under La. Rev. Stat. Ann. § 40:966(A)(1) and § 40:982, were not excessive where defendant was informed of the sentencing range, in accordance with La. Code Crim. Proc. Ann. art. 894.1, and entered into a plea bargain agreeing not to appeal on grounds of excessiveness, under La. Code Crim. Proc. Ann. art. 881.2, even though the trial court failed to inform defendant of the possible enhancements, as required by La. Code Crim. Proc. Ann. art. 556.1(A)(1). State v. Butler, 734 So. 2d 680, 1999 La. App. LEXIS 195 (Feb. 3, 1999).

Although the trial court erred in not informing a defendant, before he pled guilty to possession of marijuana with intent to distribute, that the offense subject to the plea could be used to enhance penalties ensuing from any subsequent offenses, the error was not fatal to the imposition of sentence where no prejudice resulted; defendant was aware of the existence of crime enhancement as he was originally charged as a second offender but that charge was dismissed pursuant to the plea, and the record reflected that the trial court informed the defendant that a harsher sentence could result on any future conviction of a drug-related crime. State v. Veillon, 737 So. 2d 51, 1999 La. App. LEXIS 214 (Feb. 3, 1999), writ denied by La. 99-0559, 745 So. 2d 20, 1999 La. LEXIS 1893 (La. June 18, 1999).

••• Possession

•••• General Overview. — Where defendant was found guilty of possession of a controlled dangerous substance, cocaine, second offense in violation of La. Rev. Stat. Ann. §§ 40:967(C) and 40:982, because his prior conviction for possession of a controlled dangerous substance was used only once to support his status conviction and was not included in the chain of convictions used in the subsequent habitual offender proceeding under La. Rev. Stat. Ann. § 15:529.1(D)(1)(a), defendant’s position that the State was trying to enhance the penalty as a third offender using a conviction that had already been enhanced was incorrect; therefore, the trial court properly denied defendant’s motion to quash the habitual offender bill. State v. Iverson, 855 So. 2d 835, 2003 La. App. LEXIS 2515 (Sept. 24, 2003), writ denied by La. 2003-2950, 872 So. 2d 510, 2004 La. LEXIS 1744 (La. May 14, 2004).

La. Rev. Stat. Ann. § 40:982 provides for an enhanced penalty for a second or subsequent offense involving drugs, including possession with the intent to distribute cocaine. State v. Courtney, 761 So. 2d 112, 2000 La. App. LEXIS 1087 (May 3, 2000).

Trial court properly accepted defendant’s guilty plea to possession of marijuana as a second offender in violation of La. Rev. Stat. Ann. § 40:982, despite the lack of proof of a prior conviction where defendant did not put the trial court on notice that a factual basis was needed. State v. Tauzin, 720 So. 2d 98, 1998 La. App. LEXIS 2803 (Oct. 7, 1998).

Maximum sentence defendant could have received for possession of marijuana, second offense under La. Rev. Stat. Ann. § 40:982 was one year in the parish jail and a fine of not more than $ 1,000, and since defendant received a sentence of three years at hard labor, well beyond the sentencing range for § 40:982, defendant’s sentence was vacated, and the case was remanded for resentencing. State v. Tauzin, 720 So. 2d 98, 1998 La. App. LEXIS 2803 (Oct. 7, 1998).

• Accusatory Instruments

•• Informations

••• General Overview. — Allegations of prior drug convictions under La. Rev. Stat. Ann. § 40:982 are relevant only to sentencing enhancement where a defendant is already charged with a felony; it should be treated as a sentencing enhancement provision like La. Rev. Stat. Ann. § 15:529.1 and not as a substantive element of the charged offense; and the right granted by § 40:982 to enhance the sentence of one convicted of a drug offense where he has a prior drug conviction does not carry with it the right to put that information before the jury prior to a determination of guilt. State v. Wells, 815 So. 2d 1063, 2002 La. App. LEXIS 861 (Mar. 26, 2002).

• Guilty Pleas

•• Knowing & Intelligent Requirement. — Two ten-year sentences, running concurrently, for two counts of distribution of marijuana under La. Rev. Stat. Ann. § 40:966(A)(1) and § 40:982, were not excessive where defendant was informed of the sentencing range, in accordance with La. Code Crim. Proc. Ann. art. 894.1, and entered into a plea bargain agreeing not to appeal on grounds of excessiveness, under La. Code Crim. Proc. Ann. art. 881.2, even though the trial court failed to inform defendant of the possible enhancements, as required by La. Code Crim. Proc. Ann. art. 556.1(A)(1). State v. Butler, 734 So. 2d 680, 1999 La. App. LEXIS 195 (Feb. 3, 1999).

• Sentencing

•• Appeals

••• General Overview. — On patent error review, an appellate court determined that where a defendant was not properly advised of his right to remain silent before he stipulated that he was a second felony offender as required by La. Rev. Stat. Ann. § 15:529.1(D)(1)(a), (3), and where defendant was not informed, during the plea colloquy or through a waiver form, of an enhanced penalty as required by La. Code Crim. Proc. Ann. art. 556.1(E), and after defendant pled guilty to possession of cocaine, he was not informed of the enhancement of a controlled dangerous substance offense under the Uniform Controlled Dangerous Substance Law, La. Rev. Stat. Ann. § 40:982, a remand for resentencing was required. State v. Spotville, 752 So. 2d 244, 1999 La. App. LEXIS 3627 (Dec. 21, 1999), remanded by La. 2001-0802, 791 So. 2d 646, 2001 La. LEXIS 1175 (La. May 4, 2001).

•• Guidelines

••• Adjustments & Enhancements

•••• General Overview. — La. Rev. Stat. Ann. § 40:982 provides for an enhanced penalty for a second or subsequent offense involving drugs, including possession with the intent to distribute cocaine. State v. Courtney, 761 So. 2d 112, 2000 La. App. LEXIS 1087 (May 3, 2000).

•••• Criminal History

••••• General Overview. — Where defendant had previously been convicted of possession of amphetamines in violation of former La. Rev. Stat. Ann. § 40:971 (now La. Rev. Stat. Ann. § 40:966), was arrested for possessing a controlled substance, the district attorney had discretion to charge him with distribution of a controlled dangerous substance in violation of La. Rev. Stat. Ann. § 40:969, but not as a second offender under La. Rev. Stat. Ann. § 40:982, and, after conviction to seek and obtain an enhanced sentence as a multiple offender under La. Rev. Stat. Ann. § 15:529.1. State v. Murray, 357 So. 2d 1121, 1978 La. LEXIS 5827 (Apr. 10, 1978).

••••• Prior Felonies. — Where defendant was found guilty of possession of a controlled dangerous substance, cocaine, second offense in violation of La. Rev. Stat. Ann. §§ 40:967(C) and 40:982, because his prior conviction for possession of a controlled dangerous substance was used only once to support his status conviction and was not included in the chain of convictions used in the subsequent habitual offender proceeding under La. Rev. Stat. Ann. § 15:529.1(D)(1)(a), defendant’s position that the State was trying to enhance the penalty as a third offender using a conviction that had already been enhanced was incorrect; therefore, the trial court properly denied defendant’s motion to quash the habitual offender bill. State v. Iverson, 855 So. 2d 835, 2003 La. App. LEXIS 2515 (Sept. 24, 2003), writ denied by La. 2003-2950, 872 So. 2d 510, 2004 La. LEXIS 1744 (La. May 14, 2004).

Denial of defendant’s motion to quash was proper where the jurisprudence did not support his argument and where the court had overwhelming and direct evidence of defendant’s guilt. State v. Palmer, 834 So. 2d 16, 2002 La. App. LEXIS 4006 (Dec. 30, 2002), writ denied by La. 2003-0433, 843 So. 2d 1130, 2003 La. LEXIS 1678 (La. May 16, 2003).

Allegations of prior drug convictions under La. Rev. Stat. Ann. § 40:982 are relevant only to sentencing enhancement where a defendant is already charged with a felony; it should be treated as a sentencing enhancement provision like La. Rev. Stat. Ann. § 15:529.1 and not as a substantive element of the charged offense; right granted by § 40:982 to enhance the sentence of one convicted of a drug offense, where he has a prior drug conviction, does not carry with it the right to put that information before the jury prior to a determination of guilt. State v. Wells, 815 So. 2d 1063, 2002 La. App. LEXIS 861 (Mar. 26, 2002).

Although the trial court erred in not informing a defendant, before he pled guilty to possession of marijuana with intent to distribute, that the offense subject to the plea could be used to enhance penalties ensuing from any subsequent offenses, the error was not fatal to the imposition of sentence where no prejudice resulted; defendant was aware of the existence of crime enhancement as he was originally charged as a second offender but that charge was dismissed pursuant to the plea, and the record reflected that the trial court informed the defendant that a harsher sentence could result on any future conviction of a drug-related crime. State v. Veillon, 737 So. 2d 51, 1999 La. App. LEXIS 214 (Feb. 3, 1999), writ denied by La. 99-0559, 745 So. 2d 20, 1999 La. LEXIS 1893 (La. June 18, 1999).

•• Imposition

••• General Overview. — On patent error review, an appellate court determined that where a defendant was not properly advised of his right to remain silent before he stipulated that he was a second felony offender as required by La. Rev. Stat. Ann. § 15:529.1(D)(1)(a), (3), and where defendant was not informed, during the plea colloquy or through a waiver form, of an enhanced penalty as required by La. Code Crim. Proc. Ann. art. 556.1(E), and after defendant pled guilty to possession of cocaine, he was not informed of the enhancement of a controlled dangerous substance offense under the Uniform Controlled Dangerous Substance Law, La. Rev. Stat. Ann. § 40:982, a remand for resentencing was required. State v. Spotville, 752 So. 2d 244, 1999 La. App. LEXIS 3627 (Dec. 21, 1999), remanded by La. 2001-0802, 791 So. 2d 646, 2001 La. LEXIS 1175 (La. May 4, 2001).

• Appeals

•• Standards of Review

••• Harmless & Invited Errors

•••• General Overview. — Trial court’s failure to inform defendant before his guilty plea that the offense to which he pled guilty could be used to enhance the penalty for any subsequent drug offense was a harmless error because on a subsequent offense defendant would likely be sentenced as a fourth felony offender under La. Rev. Stat. Ann. § 40:982. State v. Echols, 774 So. 2d 993, 2000 La. App. LEXIS 2594 (Oct. 04, 2000), writ of certiorari denied by La. 2000-3058, 798 So. 2d 962, 2001 La. LEXIS 2900 (La. Oct. 5, 2001).

§ 983. Creation or operation of a clandestine laboratory for the unlawful manufacture of a controlled dangerous substance; definition; penalties.

A. Creation or operation of a clandestine laboratory for the unlawful manufacture of a controlled dangerous substance is any of the following:

(1) The purchase, sale, distribution, or possession of any material, compound, mixture, preparation, supplies, equipment, or structure with the intent that it be used for the unlawful manufacture of a controlled dangerous substance.

(2) The transportation or arranging for the transportation of any material, compound, mixture, preparation, supplies, or equipment with the intent that such material, compound, mixture, preparation, supplies, or equipment be used for the unlawful manufacture of a controlled dangerous substance.

(3) The distribution of any material, compound, mixture, preparation, equipment, supplies, or products, which material, compound, mixture, preparation, equipment, supplies, or products have been used in, or produced by, the unlawful manufacture of a controlled dangerous substance.

(4) The disposal of any material, compound, mixture, preparation, equipment, supplies, products, or byproducts, which material, compound, mixture, preparation, equipment, supplies, products, or byproducts have been used in, or produced by, the unlawful manufacture of a controlled dangerous substance.

B. It shall be unlawful for any person to knowingly or intentionally create or operate a clandestine laboratory for the unlawful manufacture of a controlled dangerous substance.

C. Whoever commits the crime of creation or operation of a clandestine laboratory for the unlawful manufacture of a controlled dangerous substance shall be sentenced to imprisonment at hard labor for not less than five years nor more than fifteen years; and may, in addition, be sentenced to pay a fine of not more than twenty-five thousand dollars.

D. In addition to the penalty provided in Subsection C of this Section, a person convicted under the provisions of this Section may be ordered to make restitution for the actual governmental cost incurred in the cleanup of any hazardous waste resulting from the operation of a laboratory for the unlawful manufacture of a controlled dangerous substance. The court may order that such amount be paid directly to the governmental agency or agencies that actually incurred the cleanup expense. (Acts 2003, No. 1051, § 1.)

CROSS REFERENCES

Louisiana Law. — Cruelty to juveniles, see La. R.S. 14:93.

Prohibition against destruction of records, see La. R.S. 15:593.

Creation or operation of a clandestine laboratory for the unlawful manufacture of a controlled dangerous substance on or within one thousand feet of school property, see La. R.S. 40:983.1.
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CRIMINAL LAW & PROCEDURE

• Sentencing

•• Guidelines

••• Adjustments & Enhancements

•••• Criminal History

••••• Prior Felonies. — In a criminal prosecution, defendant could be sentenced as a multiple offender on the possession of cocaine offense based on a prior offense entered upon a plea, because his plea under La. Rev. Stat. Ann. § 40:983 was set aside and an adjudication of guilt was imposed upon him for the prior offense. State v. Goldston, 868 So. 2d 196, 2004 La. App. LEXIS 437 (Feb. 25, 2004), writ denied by La. 2005-1413, 924 So. 2d 1004, 2006 La. LEXIS 703 (La. Feb. 17, 2006).

§ 983.1. Creation or operation of a clandestine laboratory for the unlawful manufacture of a controlled dangerous substance on or within one thousand feet of school property.

A. Any person who creates or operates a clandestine laboratory for the unlawful manufacture of a controlled dangerous substance in violation of the provisions of R.S. 40:983 while on any property used for school purposes by any school or within one thousand feet of any such property shall, upon conviction, be punished in accordance with Subsection D of this Section.

B. Lack of knowledge that the prohibited act occurred on or within one thousand feet of school property shall not be a defense.

C. For purposes of this Section:

(1) “School” means any public or private elementary, secondary, vocational-technical school, or any public or private college or university in Louisiana.

(2) “School property” means all property used for school purposes, including but not limited to school playgrounds, as well as any building or area owned by the state or by a political subdivision and used or operated as a playground or recreational facility and all parks and recreational areas administered by the office of state parks.

D. Whoever violates the provisions of this Section shall be imprisoned at hard labor for not less than five nor more than fifteen years; and may, in addition, be sentenced to pay a fine of not more than twenty-five thousand dollars. At least three years of the sentence imposed shall be served without benefit of parole, probation, or suspension of sentence.

E. The sentence imposed pursuant to the provisions of this Section shall be served consecutively with the sentence imposed pursuant to the provisions of R.S. 40:983. (Acts 2004, No. 875, § 1, eff. Aug. 15, 2004.)

§ 984. Powers of enforcement personnel.

The Board of Pharmacy’s authorized employees may:

(1) Carry firearms.

(2) Execute and serve search warrants, arrest warrants, administrative inspection warrants, subpoenas, and summonses issued under the authority of this state.

(3) Make arrests without warrant for any offense under this Part on the same basis as provided in Code of Criminal Procedure Article 213.

(4) Make seizures of property pursuant to the authority granted under the provisions of this Part. (Added by Acts 1972, No. 634, § 1; Amended by Acts 1978, No. 786, § 5, eff. July 17, 1978; Acts 2006, No. 834, § 1, eff. Aug. 15, 2006.)

2006 Amendments. — Acts 2006, No. 834, § 1, effective August 15, 2006, substituted “Board of Pharmacy’s authorized employees” for “secretary of the department and his designated employees” in the introductory paragraph.

CROSS REFERENCES

Louisiana Law. — Administrative inspections and warrants, see La. R.S. 40:986.

Burden of proof; liabilities, see La. R.S. 40:990.

§ 985. Search Warrents.

A search warrent relating to offenses involving controlled dangerous substances may be authorized to be served at any time day or night if the judge or magistrate issuing the warrent is satisfied that there is probable cause to believe that grounds exist for the warrent. (Added by Acts 1972, No. 634 § 1.)
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• Search & Seizure

•• Search Warrants

••• Execution of Warrant. — Nighttime execution of warrant without nighttime authorization on the warrant’s face did not require suppression of evidence seized where the signing judge was aware that the warrant would be executed at night. State v. Brown, 750 So. 2d 262, 1999 La. App. LEXIS 3598 (Dec. 15, 1999).

Because a search warrant related to controlled substances could be executed at any time of the day or night so long as there was sufficient probable cause, there was no need for the affiant to state a necessity for executing the search warrant at night. State v. Johnson, 665 So. 2d 1237, 1995 La. App. LEXIS 3234 (Dec. 6, 1995).

La. Rev. Stat. Ann. § 40:985 was not a grant of authority to judges or magistrates to issue the warrants, rather it was an authorization for drug warrants to be served at any time of the day or night; La. Rev. Stat. Ann. § 40:985 simply created an exception to the general rule that searches and seizures could not be made at night or on Sunday. State v. Alejandro, 460 So. 2d 64, 1984 La. App. LEXIS 10007 (Nov. 20, 1984).

••• Particularity. — In a possession of narcotics case, absence of defendant’s name in the search warrant did not invalidate a search of the premises under the warrant. State v. Williams, 250 LA. 64, 193 So. 2d 787, 1967 La. LEXIS 2750 (Jan. 16, 1967), overruled in part by State v. Lavigne, 412 So. 2d 993, 1982 La. LEXIS 10640 (La. 1982).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Procedure. 47 La. L. Rev. 267 (November, 1986).

§ 986. Administrative inspections and warrants.

A. Issuance and execution of administrative inspection warrants shall be as follows:

(1) Any judge of a state court of record, or any state magistrate of any court of record may, within his jurisdiction, and upon proper oath or affirmation after being satisfied there is probable cause to believe that legal grounds exist for the issuance of such warrant, issue warrants for the purpose of conducting administrative inspections authorized by this part or regulations thereunder, and may authorize seizure of property related to such inspections.

(2) A warrant shall issue only upon an affidavit of any law enforcement officer or employee designated in R.S. 40:984 having knowledge of the facts alleged, sworn to before a judge or magistrate of any court of record and establishing the grounds for issuing the warrant. If the judge or magistrate of any court of record is satisfied that grounds for the application exist or that there is probable cause to believe they exist, he shall issue a warrant identifying the area, premises, building, or conveyance to be inspected, the purpose of such inspection, and, where appropriate, the type of property to be inspected, if any. The warrant shall also identify the item or types of property to be seized, if any. The warrant shall be directed to a person authorized by R.S. 40:984 to execute it. The warrant shall state the grounds for its issuance and the name of the person or persons whose affidavit has been taken in support thereof. It shall command the person to whom it is directed to inspect the area, premises, building, or conveyance identified for the purposes specified, and, where appropriate, shall also direct the seizure of the property specified. The warrant shall direct that it be served during normal business hours. It shall designate the judge or magistrate of any court of record to whom it shall be returned.

(3) A warrant issued pursuant to this section must be executed and returned within ten days of its date. If property is seized pursuant to a warrant, the person executing the warrant shall give to the person from whom or from whose premises the property was taken a copy of the warrant and a receipt for the property taken. The return of the warrant shall be made promptly and shall be accompanied by a written inventory of any property taken. The inventory shall be made in the presence of the person executing the warrant and of the person from whose possession or premises the property was taken. The judge or magistrate of any court of record, upon request, shall deliver a copy of the inventory to the person from whom or from whose premises the property was taken and to the applicant for the warrant.

(4) The judge or magistrate of any court of record who has issued a warrant under this section shall attach to the warrant a copy of the return and all papers filed in connection therewith and shall file them with the clerk of the state court for the judicial district in which the inspection was made.

B. The Board of Pharmacy is authorized to make administrative inspections of controlled premises in accordance with the following provisions:

(1) For purposes of this section only, “controlled premises” means:

(a) Places where persons licensed or exempted from licensing requirements under this part are required to keep records; and

(b) Places including factories, warehouses, establishments, and conveyances where persons licensed or exempted from licensing requirements under this part are permitted to possess, manufacture, compound, process, sell, deliver, or otherwise dispose of any controlled dangerous substance.

(2) When so authorized by an administrative inspection warrant issued pursuant to Subsection A of this Section a law enforcement officer or an employee as designated in R.S. 40:984 hereof, upon presenting the warrant and appropriate credentials to the owner, operator, or agent in charge, shall have the right to enter controlled premises for the purpose of conducting such an administrative inspection.

(3) When so authorized by an administrative inspection warrant, a law enforcement officer or an employee as designated in R.S. 40:984 hereof shall have the right:

(a) To inspect and copy records required by this Part to be kept.

(b) To inspect, within reasonable limits and in a reasonable manner, the controlled premises and all pertinent equipment, finished and unfinished material, containers and labeling found therein, and except as provided in Paragraph (B)(5) of this Section, all other things therein including records, files, papers, processes, controls, and facilities subject to regulation and control by the provisions of this Part or by regulations promulgated by the Board of Pharmacy.

(c) To inventory any stock of any controlled dangerous substance therein and obtain samples of any such substance.

(4) This section shall not be construed to prevent the inspection without a warrant of books and records pursuant to an administrative subpoena issued in accordance with R.S. 40:986 nor shall this section be construed to prevent entries and administrative inspections including seizures of property without a warrant:

(a) With the written consent of the owner, operator, or agent in charge of the controlled premises;

(b) In situations involving inspection of conveyances where there is probable cause to believe that the mobility of the conveyance makes it impracticable to obtain a warrant;

(5) Except when the owner, operator, or agent in charge of the controlled premises so consents in writing, no inspection authorized by this section shall extend to:

(a) Financial data;

(b) Sales data other than shipment data; or

(c) Pricing data. (Added by Acts 1972, No. 634, § 1; Amended by Acts 1978, No. 786, § 5, eff. July 17, 1978; Acts 2006, No. 834, § 1, eff. Aug. 15, 2006.)

2006 Amendments. — Acts 2006, No. 834, § 1, effective August 15, 2006, substituted “Board of Pharmacy” for “secretary of the department” in (B); and in (B)(3)(b), substituted “Paragraph (B)(5)” for “Subsection (B)(5),” and substituted “Board of Pharmacy” for “secretary of the department.”

CROSS REFERENCES

Louisiana Law. — Restriction on the sale of nonprescription products containing ephedrine, pseudoephedrine, or phenylpropanolamine or their salts, optical isomers, and salts of optical isomers, see La. R.S. 40:1049.3.

§ 987. Injunctions.

Any district court of this state shall have jurisdiction in proceedings in accordance with the rules of such courts to enjoin violations of this part and in accordance with the Code of Civil Procedure and other laws of this state. (Added by Acts 1972, No. 634, § 1.)

§ 988. Cooperative arrangements; inspections.

A. The Board of Pharmacy may cooperate with federal and other state agencies in discharging its responsibilities concerning dangerous substances. To this end, it is authorized to:

(1) Arrange for the exchange of information between governmental officials concerning the use and abuse of dangerous substances.

(2) Coordinate and cooperate in training programs on dangerous substance law enforcement at the local and state levels.

(3) Cooperate with the Federal Bureau of Narcotics and Dangerous Drugs by establishing a centralized unit which will receive, catalogue, file, and collect statistics, including records of drug dependent persons and other dangerous substance law offenders within the state, and make such information available for federal, state, and local law enforcement purposes.

(4) Conduct programs of eradication aimed at destroying wild or illicit growth of plant species from which controlled dangerous substances may be extracted.

B. (1) Anything contained in any other provision of Part X of Chapter 4 of Title 40 of the Louisiana Revised Statutes of 1950 to the contrary notwithstanding, the inspections authorized or required by said law, insofar as pharmacists and pharmacies registered and licensed under the Louisiana Board of Pharmacy only are concerned, shall be conducted by the Louisiana Board of Pharmacy, through its duly authorized officers, members, inspectors, agents, and representatives, insofar as pharmacists and pharmacies registered and licensed under the Louisiana Board of Pharmacy are concerned; and compliance with requirements involving security measures, inventories, records, and reports required by said law and/or the regulations promulgated from time to time in connection therewith shall be administratively determined by the Louisiana Board of Pharmacy, insofar as pharmacists and pharmacies registered and licensed under the Louisiana Board of Pharmacy only are concerned.

(2) Anything contained in any other provision of Part X of Chapter 4 of Title 40 of the Louisiana Revised Statutes of 1950 to the contrary notwithstanding, the inspections authorized or required by said law, insofar as physicians licensed to practice medicine by the Louisiana State Board of Medical Examiners only are concerned, shall be conducted by the Louisiana State Board of Medical Examiners, through its duly authorized officers, members, inspectors, agents, and representatives, insofar as physicians licensed to practice medicine by the Louisiana State Board of Medical Examiners are concerned. Compliance with requirements involving security measures, inventories, records, and reports required by said law or the regulations promulgated in connection therewith, or both, shall be administratively determined by the Louisiana State Board of Medical Examiners insofar as physicians licensed to practice medicine by the Louisiana State Board of Medical Examiners only are concerned.

C. Anything contained in any other provision of Part X of Chapter 4 of this Title to the contrary notwithstanding, the inspections authorized or required by said law, insofar as persons licensed by the Department of Health and Hospitals including dentists, veterinarians, scientific investigators, hospitals, or other persons licensed, registered, or otherwise permitted to distribute, dispense, conduct research with respect to, or administer a controlled dangerous substance in the course of professional practice or research in this state, shall be conducted and furnished exclusively by the Department of Health and Hospitals, through its duly authorized officers, members, inspectors, agents, and representatives, insofar as dentists, veterinarians, scientific investigators, hospitals, or other persons licensed, registered, or otherwise permitted to distribute, dispense, conduct research with respect to, or administer a controlled dangerous substance in the course of professional practice or research in this state registered and licensed under the Department of Health and Hospitals are concerned; and compliance with requirements involving security measures, inventories, records, and reports required by said law and/or the regulations promulgated from time to time in connection therewith shall be administratively determined by the Department of Health and Hospitals. (Added by Acts 1972, No. 634, § 1; Amended by Acts 1978, No. 786, § 5, eff. July 17, 1978; Acts 2006, No. 834, § 1, eff. Aug. 15, 2006.)

2006 Amendments. — Acts 2006, No. 834, § 1, effective August 15, 2006, substituted “Board of Pharmacy” for “department” in (A); added (B)(2); deleted “in cooperation with the department” following “administratively determined by the Louisiana Board of Pharmacy” in (B)(1); and in (C), substituted “Department of Health and Hospitals” for “department” throughout, substituted “Chapter 4 of this Title to the contrary” for “Chapter 4 of Title 40 of the Louisiana Revised Statutes of 1950 to the contrary,” and deleted “physicians” preceding “dentists” twice.

CROSS REFERENCES

Louisiana Law. — Licensing requirements, see La. R.S. 40:973.

§ 989. Dangerous chemical substances; butyl nitrite, nitrous oxide, and amyl nitrite; use and transference; penalties.

A. (1) It shall be unlawful for any person to inhale, ingest, use, or possess any compound, liquid, or chemical which contains butyl nitrite, isobutyl nitrite, secondary butyl nitrite, tertiary butyl nitrite, and mixtures containing butyl nitrite, isobutyl nitrite, secondary butyl nitrite, or tertiary butyl nitrite.

(2) It shall be unlawful for any person to inhale, ingest, use, or possess any compound, liquid, or chemical which contains nitrous oxide, commonly known as “laughing gas” and any amyl nitrite, commonly known as “poppers” or “snappers”.

(3) The provisions hereof do not apply to the possession and use of these substances prescribed as part of the care or treatment of a disease, condition, or injury by a licensed medical or dental practitioner or to the use as part of a manufacturing process or industrial operation.

(4) The provisions of this Section do not apply to the possession, use, or sale of nitrous oxide as a propellant in food preparation for restaurant, food service, or houseware products.

B. It shall be unlawful for any person to possess, buy, sell, or otherwise transfer any substance specified in Subsection A of this Section for the purpose of inducing or aiding any other person to inhale or ingest such substance or otherwise violate the provisions of Subsection A.

C. Whoever violates the provisions of this Section shall be fined not more than five hundred dollars or imprisoned for not more than six months, or both.

D. Any person who violates any of the provisions of this Section may, in the discretion of the trial judge, be required to participate in an approved drug rehabilitation program, as a condition of probation. (Acts 1988, No. 777, § 1, eff. July 18, 1988; Acts 1992, No. 933, § 1, eff. July 9, 1992; Acts 1993, No. 500, § 1.)

CROSS REFERENCES

Louisiana Law. — Soliciting minors to distribute controlled dangerous substances, see La. R.S. 40:981.2.

Municipal Law. — Offenses generally > nitrous oxide; amyl nitrite and butyl nitrite. New Orleans Code of Ordinance § 54-498.
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CRIMINAL LAW & PROCEDURE

• Sentencing

•• Alternatives

••• Probation

•••• General Overview. — Trial court’s imposition of a fine, court costs, and fees as special conditions of probation pursuant to La. Rev. Stat. Ann. § 40:983 (now La. Rev. Stat. Ann. § 40:989) on an indigent defendant who pled guilty to cocaine possession was proper because he was not subject to additional jail time upon a default in payment. State v. Barconey, 612 So. 2d 306, 1992 La. App. LEXIS 4187 (Dec. 29, 1992).

•• Forfeitures

••• General Overview. — Pursuant to La. Rev. Stat. Ann. § 40:989A(4), the forfeiture of appellant truck owner’s truck was a reasonable exercise of police power because the truck was used in the transportation and distribution of illegal substances. Baudoin v. Fonseca, 347 So. 2d 1246, 1977 La. App. LEXIS 4472 (June 13, 1977), remanded by 350 So. 2d 904, 1977 La. LEXIS 6397 (La. 1977).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: The Declaration of Rights of the Louisiana Constitution of 1974: The Louisiana Supreme Court and Civil Liberties. 51 La. L. Rev. 787 (March, 1991).

Note: Constitutional Law—State Forfeiture Statute Held Violative of Due Process. 52 Tul. L. Rev. 869 (June, 1978).

Casenote: State v. Edwards: A Just Punishment for Drunk Driving — The Louisiana Legislature’s Response to Habitual Offenses of Driving While Intoxicated. 48 Loy. L. Rev. 187 (Spring, 2002).

§ 989.1. Unlawful production, manufacture, distribution, or possession of hallucinogenic plants.

A. (1) It shall be unlawful for any person knowingly or intentionally to produce, manufacture, distribute, or possess with intent to produce, manufacture, or distribute a material, compound, mixture, or preparation intended for human consumption which contains a hallucinogenic plant.

(2) Whoever violates the provisions of this Subsection shall be sentenced to a term of imprisonment with or without hard labor for not less than two years nor more than ten years and may, in addition, be sentenced to pay a fine of not more than twenty thousand dollars.

B. (1) It shall be unlawful for any person knowingly or intentionally to possess a material, compound, mixture, or preparation intended for human consumption which contains a hallucinogenic plant.

(2) Any person who violates the provisions of this Subsection shall be sentenced to a term of imprisonment with or without hard labor for not more than five years and may, in addition, be sentenced to pay a fine of not more than five thousand dollars.

C. For the purposes of this Section:

(1) “Distribute” means to sell, lease, rent, barter, trade, furnish, supply, or otherwise transfer in exchange for anything of value a material, compound, mixture, or preparation intended for human consumption which contains a hallucinogenic plant.

(2) “Hallucinogenic plant” means any part or portion of any of the following:

(a) Brugmansia arborea.

(b) Amanita muscaria.

(c) Conocybe spp.

(d) Panaeolus spp.

(e) Psilocybe spp.

(f) Stropharia spp.

(g) Vinca rosea.

(h) Ipomoea violacea.

(i) Datura spp.

(j) Pancreatium trianthum.

(k) Kaempferia galanga.

(l) Olmedioperebea sclerophylla.

(m) Mesembryanthemum spp.

(n) Virola spp.

(o) Anadenanthera peregrina.

(p) Anadenanthera colubrina.

(q) Erythina spp.

(r) Genista canariensis.

(s) Mimosa hostilis.

(t) Rhynchosia spp.

(u) Sophora secundiflora.

(v) Peganum harmala.

(w) Banisteriopsis spp.

(x) Tetrapteris methystica.

(y) Heimia salicfolia.

(z) Tabernanthe iboga.

(aa) Prestonia amazonica.

(bb) Lagoehilus inebrians.

(cc) Rivea corymbosa.

(dd) Salvia divinorum.

(ee) Atropa belladonna.

(ff) Hyoscyamus niger.

(gg) Mandragora officinarum.

(hh) Brunfelsia spp.

(ii) Methysticodendron amesianum.

(jj) Latua pubiflora.

(kk) Calea Zacatechichi.

(ll) Physalis subglabrata.

(mm) Solanum carolinense.

(3) “Homeopathic drug” means any drug labeled as being homeopathic which is listed in the Homeopathic Pharmacopeia of the United States, an addendum to it, or its supplements. The potencies of homeopathic drugs are specified in terms of dilution. Homeopathic drug products must contain diluents commonly used in homeopathic pharmaceutics. Drug products containing homeopathic ingredients in combination with non-homeopathic active ingredients are not homeopathic drug products.

(4) “Manufacture” means the production, preparation, propagation, compounding, or processing of a material, compound, mixture, or preparation intended for human consumption which contains a hallucinogenic plant either directly or indirectly by extraction from substances of natural origin, or independently by means of chemical synthesis, or by a combination of extraction and chemical synthesis. Manufacturer includes any person who packages, repackages, or labels any container holding a material, compound, mixture, or preparation intended for human consumption which contains a hallucinogenic plant.

(5) “Production” includes the manufacture, planting, cultivation, growing, or harvesting of a hallucinogenic plant.

D. The provisions of this Section shall not apply to the possession, planting, cultivation, growing, or harvesting of a hallucinogenic plant strictly for aesthetic, landscaping, or decorative purposes.

E. The provisions of this Section shall not apply to any dosage form which is legally obtainable from a retail establishment without a prescription and is recognized by the Federal Food and Drug Administration as a homeopathic drug. (Acts 2005, No. 159, § 1, eff. Aug. 15, 2005.)

§ 989.2. Unlawful production, manufacturing, distribution, or possession of prohibited plant products.

A. (1) It shall be unlawful for any person knowingly or intentionally to produce, manufacture, distribute, or possess with intent to produce, manufacture, or distribute a material, compound, mixture, or preparation which contains a prohibited plant and which meets any of the following criteria:

(a) It is intended to be placed in the oral or nasal cavity.

(b) It is prepared in such a manner as to be suitable for smoking in a pipe or cigarette, or other device.

(c) It is to be burned and inhaled or exhaled in any manner or in any form.

(2) Whoever violates the provisions of this Subsection shall be sentenced to a term of imprisonment with or without hard labor for not more than five years and may, in addition, be sentenced to pay a fine of not more than ten thousand dollars.

B. (1) It shall be unlawful for any person knowingly or intentionally to possess material, compound, mixture, or preparation which contains a prohibited plant and which is intended to be placed in the oral or nasal cavity, is prepared in such a manner as to be suitable for smoking in a pipe or cigarette, or is to be burned and inhaled or exhaled in any manner or in any form.

(2) Any person who violates the provisions of this Subsection shall be fined not more than five hundred dollars, imprisoned for not more than six months, or both.

C. For the purposes of this Section:

(1) “Distribute” means to sell, barter, trade, furnish, supply, or otherwise transfer in exchange for anything of value a material, compound, mixture, or preparation which contains a prohibited plant.

(2) “Homeopathic drug” means any drug labeled as being homeopathic which is listed in the Homeopathic Pharmacopoeia of the United States, an addendum to it, or its supplements. The potencies of homeopathic drugs are specified in terms of dilution. Homeopathic drug products must contain diluents commonly used in homeopathic pharmaceutics. Drug products containing homeopathic ingredients in combination with non-homeopathic active ingredients are not homeopathic drug products.

(3) “Manufacture” means the production, preparation, propagation, compounding, or processing of a material, compound, mixture, or preparation which contains a prohibited plant either directly or indirectly by extraction from substances of natural origin, or independently by means of chemical synthesis, or by a combination of extraction and chemical synthesis. Manufacturer includes any person who packages, repackages, or labels any container holding a material, compound, mixture, or preparation which contains a prohibited plant.

(4) “Production” includes the manufacture, planting, cultivation, growing, or harvesting of a prohibited plant.

(5) “Prohibited plant” means any combination of any of the parts, leaves, stems, stalks, seeds, materials, compounds, salts, derivatives, mixtures, preparations, or any resin extracted from any part of the following plants:

(a) Artemisia vulgaris (Mugwort).

(b) Canavalia rosea (Bay bean).

(c) Leonotis leonurus (Lion’s tail).

(d) Leonotis nepetifolia (Lion’s ear).

(e) Leonurus sibiricus (Honeyweed).

(f) Nelumbo nucifera (Sacred Lotus).

(g) Nymphaea caerulea (Blue Lotus, Egyptian Lotus).

(h) Pedicularis densiflora (Indian warrior).

(i) Salvia divinorum.

(j) Scutellaria nana (Dwarf skullcap).

(k) Turnera diffusa (Damiana).

(l) Zornia latifolia.

D. The provisions of this Section shall not apply to any dosage form which is legally obtainable from a retail establishment without a prescription and is recognized by the United States Food and Drug Administration as a homeopathic drug.

E. The provisions of this Section shall not apply to the possession, planting, cultivation, growing, or harvesting of a prohibited plant strictly for aesthetic, landscaping, or decorative purposes. (Acts 2010, No. 565, § 1, eff. Aug. 15, 2010.)

§ 989.3. Unlawful distribution of products containing Mitragyna speciosa to minors; penalties.

A. It shall be unlawful for any person to distribute any product containing Mitragyna speciosa to a minor.

B. Whoever violates the provisions of this Subsection shall be fined not more than five hundred dollars or imprisoned for not more than six months, or both. (Acts 2012, No. 355, § 1, eff. May 31, 2012.)

§ 990. Burden of proof; liabilities.

A. It shall not be necessary for the state to negate any exemption or exception set forth in this part in any complaint, information, indictment or other pleading or in any trial, hearing, or other proceeding under this part, and the burden of proof of any such exemption or exception shall be upon the person claiming its benefit.

B. In the absence of proof that a person is the duly authorized holder of an appropriate registration or order form issued under this part, he shall be presumed not to be the holder of such registration or form, and the burden of proof shall be upon him to rebut such presumption.

C. No liability shall be imposed by virtue of this Part upon any duly authorized law enforcement officer, the Board of Pharmacy or its employees as provided in R.S. 40:984 engaged in the enforcement of any law, regulation, or municipal ordinance relating to controlled dangerous substances. (Added by Acts 1972, No. 634, § 1; Amended by Acts 2006, No. 834, § 1, eff. Aug. 15, 2006.)

2006 Amendments. — Acts 2006, No. 834, § 1, effective August 15, 2006, in (C), substituted “Part” for “part,” substituted “Board of Pharmacy or its employees” for “president of the department of health, or his designated agents,” inserted “regulation,” and deleted “the regulation and control of which is herein provided for” from the end.
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CRIMINAL LAW & PROCEDURE

• Trials

•• Burdens of Proof

••• General Overview. — Fact that former La. Rev. Stat. Ann. § 40:979 (now La. Rev. Stat. Ann. § 40:990) specifically exempted the State from negating an exception or proviso in the bill of information did not shift the burden of proving that defendant possessed a narcotic drug to defendant. State v. Jourdain, 225 LA. 1030, 74 So. 2d 203, 1954 La. LEXIS 1286 (July 2, 1954).

§ 991. Prescription for controlled dangerous substances; proof of valid prescription; time period for raising defense; notice to prosecution.

A. An individual who claims possession of a valid prescription for any controlled dangerous substance as a defense to a violation of the provisions of the Uniform Controlled Dangerous Substances Law shall have the obligation to produce sufficient proof of a valid prescription to the appropriate prosecuting office. Production of the original prescription bottle with the defendant’s name, the pharmacist’s name, and prescription number shall be sufficient proof of a valid prescription as provided for in this Section.

B. As used in this Section, “controlled dangerous substance” shall have the same meaning as provided in R.S. 40:961(7) and “prescription” shall have the same meaning as provided in R.S. 40:961(33).

C. Any individual who claims the defense of a valid prescription for any controlled dangerous substance shall raise this defense before commencement of the trial through a motion to quash. (Acts 2009, No. 265, § 1, eff. Aug. 15, 2009.)

§ 992. Education and research.

A. The Board of Pharmacy is authorized to carry out educational programs designed to prevent and deter misuse and abuse of controlled dangerous substances. In connection with such programs it is authorized to:

(1) Promote better recognition of the problems of misuse and abuse of controlled dangerous substances within the regulated industry and among interested groups and organizations.

(2) Assist the regulated industry and interested groups and organizations in contributing to the reduction of misuse and abuse of controlled dangerous substances.

(3) Consult with interested groups and organizations to aid them in solving administrative and organizational problems.

(4) Evaluate procedures, projects, techniques, and controls conducted or proposed as part of educational programs on misuse and abuse of controlled dangerous substances.

(5) Disseminate to the industry and the general public the results of research on misuse and abuse of controlled dangerous substances to promote a better public understanding of what problems exist and what can be done to combat them.

(6) Assist in the education and training of state and local law enforcement officials in their efforts to control misuse and abuse of controlled dangerous substances.

B. The Board of Pharmacy is authorized to encourage research on misuse and abuse of controlled dangerous substances. In connection with such research and in furtherance of the enforcement of this Part, it is authorized to:

(1) Establish methods to assess accurately the effects of controlled dangerous substances and to identify and characterize controlled dangerous substances with potential for abuse.

(2) Make studies and undertake programs of research to:

(a) Develop new or improved approaches, techniques, systems, equipment and devices to strengthen the enforcement of this Part.

(b) Determine patterns of misuse and abuse of controlled dangerous substances and the social effects thereof.

(c) Improve methods for preventing, predicting, understanding and dealing with the misuse and abuse of controlled dangerous substances.

(3) Enter into contracts with public agencies or institutions of higher education, for the purpose of conducting research, demonstrations, or special projects which bear directly on misuse and abuse of controlled dangerous substances.

C. The Board of Pharmacy may authorize persons engaged in research on the use and effects of dangerous substances to withhold the names and other identifying characteristics of persons who are the subjects of such research. Persons who obtain this authorization shall not be compelled, in any civil, criminal, administrative, legislative, or other proceeding to identify the subjects of research for which authorization was obtained.

D. The Board of Pharmacy may authorize the possession and distribution of controlled dangerous substances by persons engaged in research in accordance with rules promulgated by the department. Persons who obtained this authorization shall be exempt from state prosecution for possession and distribution of dangerous substances to the extent authorized by the Board of Pharmacy.

E. The Board of Pharmacy, with the concurrence and under the supervision and control of the chief law enforcement officer of the jurisdiction wherein the program is conducted, may authorize the possession and exhibition for educational purposes only of controlled dangerous substances by persons employed by local and state law enforcement agencies engaged in educational programs in accordance with rules promulgated by the Board of Pharmacy. Persons acting pursuant to this authorization shall be exempt from state and local prosecution for the possession and distribution of dangerous substances to the extent authorized by the Board of Pharmacy. The Board of Pharmacy shall coordinate and evaluate the training programs of the various law enforcement agencies to ensure compliance with the rules promulgated regulating the possession and exhibition of controlled dangerous substances for educational purposes. (Added by Acts 1972, No. 634, § 1; Amended by Acts 1978, No. 786, § 5, eff. July 17, 1978; Acts 1984, No. 218, § 1; Acts 2006, No. 834, § 1, eff. Aug. 15, 2006.)

2006 Amendments. — Acts 2006, No. 834, § 1, effective August 15, 2006, substituted “Board of Pharmacy” for “department” throughout the section.

CROSS REFERENCES

Louisiana Law. — Rules and regulations and fees, see La. R.S. 40:972.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — It is the opinion of the Office of the Attorney General that institutions of higher education shall be exempt from prosecution for possession of dangerous substances for the purposes of education only upon contracting with the Department of Health and Hospitals to do so., Opinion No. 01-0224, La. Atty. Gen. Op. No. 2001-0224; 2001 La. AG LEXIS 491.

§ 993. Pending proceedings.

A. Prosecutions, for any violation of law occurring prior to July 26, 1972, shall not be affected by this part or abated by reason thereof.

B. Civil seizures, forfeitures and injunctive proceedings commenced prior to July 26, 1972 shall not be affected by this part or abated by reason thereof.

C. All administrative proceedings pending before the department on July 26, 1972 shall be continued and brought to final determination in accordance with laws and regulations in effect prior to July 26, 1972. Such drugs placed under control prior to enactment of this Part, which are not listed within Schedules I through V, shall automatically be controlled and listed in the appropriate schedule.

D. The provisions of this part shall be applicable to violations of law, seizures and forfeiture, injunctive proceedings, administrative proceedings and investigations which occur following July 26, 1972. (Added by Acts 1972, No. 634, § 1. Amended by Acts 1978, No. 786, § 5, eff. July 17, 1978.)

§ 994. Continuation of regulations.

Any orders, rules, and regulations which have been promulgated under any law affected by this Part, and which are in effect on the day preceding enactment of this Section, shall continue in effect until modified, superseded, or repealed. (Added by Acts 1972, No. 634, § 1; Amended by Acts 1977, No. 649, § 1; Acts 2006, No. 834, § 1, eff. Aug. 15, 2006.)

2006 Amendments. — Acts 2006, No. 834, § 1, effective August 15, 2006, deleted “by the secretary, Department of Health and Hospitals” from the end.

§ 995. Short title.

This part may be cited as the Uniform Controlled Dangerous Substances Law. (Added by Acts 1972, No. 634, § 1.)

§ 996.1. Legislative findings.

A. For more than sixty years, the Louisiana Legislature enacted laws to protect the public from the detrimental effects of misusing substances which are susceptible to abuse or which lead to addiction.

B. Act No. 634 of the 1972 Regular Session incorporated protections regarding controlled dangerous substances into the Louisiana Uniform Controlled Dangerous Substances Law.

C. In 2009 and 2010, Louisiana began experiencing increased incidents of individuals consuming synthetic cannabinoids as alternatives to marijuana, as well as increased incidents of individuals consuming substances which mimic the effects of amphetamines and cocaine and which are marketed as bath salts, fertilizer, and insect repellent.

D. These substances, which have been sold throughout Louisiana in retail establishments, have produced symptoms such as high blood pressure, severe hallucinations, anxiety, vomiting, seizures, delusions, and suicidal thoughts.

E. The chemical compositions of these substances make them relatively easy to alter by chemists resulting in the rapid production of new substances which circumvent statutes outlawing the production, manufacture, possession, and distribution of controlled dangerous substances having similar abuse potential and pharmacological effects.

F. These substances have not been approved by the United States Food and Drug Administration as being safe for human consumption, are not subject to any quality control measures in their preparation, and do not have established dosages, making them extremely dangerous and potentially lethal.

G. These substances have a high potential for abuse and no acceptable medical use in treatment in the United States. There is a lack of accepted safety for use of the substances under medical supervision making these substances highly addictive and potentially lethal.

H. Article II, Section 1 of the Louisiana Constitution provides that the powers of government are divided into a legislative, executive, and judicial branch. Article II, Section 2 of the Louisiana Constitution provides that not one of these branches shall exercise power belonging to either of the other branches.

I. The Louisiana Legislature recognizes that the Louisiana Supreme Court, in State v. All Pro Paint & Body Shop, Inc., 639 So. 2d 707 (La. 1994), outlined a three-prong test to evaluate the constitutionality of a statutory delegation of legislative authority. The test provided that a statute delegating authority to an administrative agency is constitutionally valid if the enabling statute contains a clear expression of legislative policy, prescribes sufficient standards to guide the agency in the execution of that policy, and has adequate procedural safeguards to protect against abuse of discretion by that agency.

J. The Louisiana Legislature has a compelling interest in protecting the health, safety, and welfare of its citizens against the detrimental and deadly effects of these substances.

K. The options for the legislature to address the imminent hazard to the health, safety, and welfare for the people of the state of Louisiana are limited by the provisions of Article III, Section 2 of the Louisiana Constitution, which mandates an annual legislative session and provides mechanisms for the convening of an extraordinary or emergency session.

L. The Louisiana Legislature seeks to provide for a limited delegation of legislative authority within the parameters which have been defined by the Louisiana Supreme Court for the express purpose of protecting the health, safety, and welfare of the citizens of the state from imminent harm.

M. Louisiana law authorizes the secretary of the Department of Health and Hospitals to add a substance to the schedules of controlled dangerous substances based upon certain criteria. The provisions of R.S. 40:996.1 through 996.6 are intended to provide additional options for the secretary of the Department of Health and Hospitals to address imminent hazards to the public health, safety, and welfare caused by dangerous substances. (Acts 2012, No. 347, § 1, eff. Aug. 1, 2012.)

§ 996.2. Definitions.

For the purposes of R.S. 40:996.1 through 996.7, the following terms shall have the following meanings:

(1) “Dangerous substance” means a substance which is not otherwise listed as a controlled dangerous substance and has been determined to be an imminent hazard to the public health, safety, and welfare by the secretary using the criteria and standards prescribed in R.S. 40:996.3.

(2) “Dangerous substance stop order” is a rule adopted by the Louisiana Department of Health and Hospitals pursuant to the provisions of R.S. 40:996.3 and 996.4, declaring that a substance is a dangerous substance which shall not be sold, distributed, manufactured, or dispensed. (Acts 2012, No. 347, § 1, eff. Aug. 1, 2012.)

§ 996.3. Declaration of a dangerous substance of the Louisiana Department of Health and Hospitals.

A. The secretary may by rule declare that a substance is a dangerous substance. In making a finding that a substance is a dangerous substance, the secretary shall consider the following factors with respect to each substance:

(1) Its actual or relative potential for abuse.

(2) Scientific evidence of its pharmacological effect, if known.

(3) State of current scientific knowledge regarding the substance.

(4) Its history and current pattern of abuse.

(5) Its scope, duration, and level of abuse.

(6) The level of risk to public health.

(7) The likelihood of psychic or physiological dependence.

(8) Whether the substance is an immediate precursor of a substance already controlled by the Uniform Controlled Substances Law.

(9) Whether the substance is an analogue of a substance already controlled by the Uniform Controlled Dangerous Substances Law.

(10) Whether there have been any reported fatalities associated with the substance.

(11) Whether there have been any cases involving the substance reported to the state poison center.

(12) Any other factors or considerations deemed relevant by the secretary.

B. Prior to the adoption of a rule declaring that a substance is a dangerous substance, the secretary shall make all of the following findings and determinations:

(1) The substance has a high potential for abuse.

(2) The substance has no current medical use in treatment in the United States.

(3) There is a lack of accepted safety for use of the substance under medical supervision.

(4) There is an imminent hazard to the health, safety, and welfare of the citizens of Louisiana requiring the substance to be declared a dangerous substance and the issuance of a dangerous substance stop order as authorized by the provisions of this Section.

C. If the secretary has considered the factors provided for in Subsection A of the Section and has made the determinations required by the provisions of Subsection B of this Section, a rule pursuant to the provisions of R.S. 40:996.5 may be adopted declaring the substance a dangerous substance.

D. If the secretary determines that a substance shall be classified as a dangerous substance the rule shall also include a dangerous substance stop order prohibiting the sale, distribution, manufacture, or dispensing of the dangerous substance. (Acts 2012, No. 347, § 1, eff. Aug. 1, 2012.)

§ 996.4. Dangerous substance stop order; effects; seizure of dangerous substances; duration of order; validity.

A. A dangerous substance stop order issued by the secretary pursuant to the provisions of R.S. 40:996.3, shall remain in effect upon adoption of the rule and shall extend through the sixtieth day after final adjournment of the succeeding legislative session. Upon the sixtieth day after final adjournment of the succeeding regular legislative session, the dangerous substance stop order shall be null, void, and of no effect.

B. Upon the adoption of the rule declaring a substance a dangerous substance and the issuance of the dangerous substance stop order, any law enforcement officer may seize any products containing the dangerous substance that are in plain view.

C. Whenever a law enforcement officer, or an agent of the Department of Health and Hospitals, has probable cause to believe that any dangerous substance is located within the territorial jurisdiction of such officer, the officer may make application pursuant to Louisiana Code of Criminal Procedure Article 162 to a court of competent jurisdiction for a search warrant. The warrant shall be executed pursuant to the provisions of Louisiana Code of Criminal Procedure Articles 163, 164, and 165. In lieu of a return on the warrant, the executing officer shall attach to the search warrant a copy of the receipt required to be provided to the person from whom any such property is seized pursuant to this Section.

D. Any product containing any quantity of the dangerous substance shall be deemed contraband drugs, which are subject to forfeiture pursuant to the provisions of Article I, Section (4)(D) of the Louisiana Constitution.

E. The law enforcement officer seizing any dangerous substance pursuant to Subsections B or C of this Section shall appraise the value of the property seized according to his best judgment at its usual and ordinary retail price and shall deliver to the person found in possession thereof, if any, a receipt showing the fact of seizure, the date of the seizure, the name of the person from whom the property is seized, the location of the seizure, the description of the property seized, and the appraised value of such property.

F. Property seized under this Section shall not be subject to sequestration or attachment but is deemed to be in the custody of the law enforcement agency making the seizure, subject only to the order of the court. The seized property shall be immediately returned to the owner upon expiration of the dangerous substance stop order unless the legislature has enacted a provision to designate the dangerous substance as a controlled dangerous substance. In the event the legislature provides for the dangerous substance to be designated as a controlled dangerous substance, the property seized shall be considered contraband and destroyed immediately by the seizing law enforcement agency unless the seizing law enforcement agency determines that the property will be needed as evidence in a civil or criminal proceeding. If the property is needed as evidence, the law enforcement agency shall place the seized property in a secure facility designated for the holding of evidence, pending further orders of the court.

G. The validity of a rule declaring a substance to be a dangerous substance and issuing a dangerous substance stop order may be determined in an action for declaratory judgment in the Nineteenth Judicial District Court. The Department of Health and Hospitals shall be made a party to the action. An action for a declaratory judgment under this Subsection may be brought only by a person to whom such rule is applicable or who would be adversely affected by such rule and only on the grounds that the rule does not meet the criteria for adoption of a dangerous substance stop order as provided for in R.S. 40:996.3. The court shall declare the rule invalid if it finds that there is not sufficient evidence for the adoption of the dangerous substance stop order. Notwithstanding any other provision of law to the contrary, the dangerous substance stop order shall remain in effect until such declaratory judgment is rendered or until it expires as provided for in this Section. The provisions of R.S. 49:963 shall not apply to any action brought pursuant to this Subsection. The provisions of this Subsection are in addition to R.S. 49:963 and shall not limit any action pursuant to R.S. 49:963. (Acts 2012, No. 347, § 1, eff. Aug. 1, 2012.)

§ 996.5. Rulemaking; special provisions; procedural safeguards.

A. Notwithstanding any other provision of law to the contrary, if the secretary believes that there is an imminent hazard to the public health, safety, and welfare and the adoption of a rule declaring a substance a dangerous substance and the issuance of a dangerous substance stop order is necessary, a rule may be adopted pursuant to the provisions of this Section.

B. The secretary shall publish a notice of intention to adopt a rule declaring a substance to be a dangerous substance and to issue a dangerous substance stop order regarding the sale, distribution, manufacture, or dispensing of the dangerous substance, in the official state journal at least twice within a fifteen day period prior to the adoption of the rule.

C. The notice shall provide for all of the following:

(1) An explanation of the basis and rationale for the intended action, a summary of the information, and data supporting the intended action.

(2) The time, the location, and the manner in which interested persons may present their views thereon.

(3) A statement that the intended action complies with the provisions of R.S. 40:996.1 through 996.7.

(4) The text of the proposed rule.

D. The secretary shall afford all interested persons reasonable opportunity to submit data, views, comments, or arguments, orally or in writing. The opportunity for oral presentation or argument shall be granted if requested within five days after the initial publication of the notice as provided for in this Section.

E. The rule shall provide for all of the following:

(1) A recitation of the determinations and findings required by the provisions of R.S. 40:996.3(B) and the reasons for those determinations and findings.

(2) A specific list of the substances declared to be dangerous substances.

(3) A dangerous substance stop order prohibiting the sale, distribution, manufacture, or dispensing of the dangerous substance.

F. (1) The secretary shall transmit and deliver within seven days after the initial publication of the notice in the official journal of the state as provided for in Subsection B of this Section, a copy of any proposed rules to the speaker of the House of Representatives, the president of the Senate, the chairman of the House of Representatives Committee on Health and Welfare and the chairman of the Senate Committee on Heath and Welfare for review. The chairmen of such committees shall review the proposed rules to determine whether to conduct legislative oversight hearings.

(2) Legislative oversight shall be in accordance with the provisions of R.S. 49:968, except as provided in this Section.

(3) Any legislative oversight committee hearing approving or finding unacceptable any proposed rules shall be held within fourteen days of receipt of the proposed rules by the presiding officers of each house of the legislature and any action by the governor to disapprove the action of the committee shall be taken within four days of receipt of the report of the committee by the governor.

G. The rule shall become effective thirty days following the initial publication in the official state journal unless an oversight hearing is conducted and the rule is found unacceptable by the oversight committee and the governor does not disapprove of the action taken by the oversight committee. The rule shall remain in effect through the sixtieth day after final adjournment of the succeeding regular legislative session.

H. Except as specifically provided for in this Section, the rule shall be adopted pursuant to the provisions of the Administrative Procedure Act. (Acts 2012, No. 347, § 1, eff. Aug. 1, 2012.)

§ 996.6. Violations.

A. It is unlawful for any person to sell, distribute, manufacture, or dispense a dangerous substance following the adoption of a dangerous substance stop order.

B. Whoever violates the provisions of this Section shall be fined not more than five hundred dollars, or may be imprisoned for not more than two years in the parish jail, or both.

C. Each day of continued violation shall constitute a separate offense. (Acts 2012, No. 347, § 1, eff. Aug. 1, 2012.)

§ 996.7. Pesticide law not affected.

The provisions of R.S. 40:996.1 et seq., shall not be construed to apply to any substance regulated by the provisions of the Louisiana Pesticide Law. (Acts 2012, No. 347, § 1, eff. Aug. 1, 2012.)

PART 10-A. PRESCRIPTION MONITORING PROGRAM.

Editor’s Notes. — Acts 2006, No. 676, § 1, effective July 1, 2006, enacted Part X-A of Chapter 4 of Title 40, comprised of R.S. 40:1001 through 1014.

Quoted Statutory Material. — Acts 2006, No. 676, § 3, provides that “The Louisiana State Law Institute is hereby directed to redesignate and incorporate Parts X-A, X-B, X-C, and X-D of Chapter 4 of Title 40 of the Louisiana Revised Statutes of 1950.”

§ 1001. Short title.

This Part shall be known and may be cited as the “Prescription Monitoring Program Act”. (Acts 2006, No. 676, § 1, eff. July 1, 2006.)

Editor’s Notes. — Acts 2006, No. 676, § 1, effective July 1, 2006, enacted Part X-A of Chapter 4 of Title 40, comprised of R.S. 40:1001 through 1014.

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Part” for “Section,” as enacted by Acts 2006, No. 676, § 1.

Quoted Statutory Material. — Acts 2006, No. 676, § 3, provides that “The Louisiana State Law Institute is hereby directed to redesignate and incorporate Parts X-A, X-B, X-C, and X-D of Chapter 4 of Title 40 of the Louisiana Revised Statutes of 1950.”

CROSS REFERENCES

Louisiana Law. — Ephedrine products, see La. R.S. 40:962.1.

Possession of twelve grams or more of ephedrine, pseudoephedrine, or phenylpropanolamine or their salts, optical isomers, and salts of optical isomers, see La. R.S. 40:962.1.1.

§ 1002. Purpose.

The purpose of this Part is to authorize the development, implementation, operation, and evaluation of an electronic system for the monitoring of controlled substances and other drugs of concern that are dispensed in the state or dispensed to an address within the state. The goal of the program is to improve the state’s ability to identify and inhibit the diversion of controlled substances and drugs in an efficient and cost-effective manner and in a manner that shall not impede the appropriate utilization of these drugs for legitimate medical purposes. (Acts 2006, No. 676, § 1, eff. July 1, 2006.)

§ 1003. Definitions.

As used in this Part, the following terms shall have the meaning ascribed to them unless the context clearly indicates otherwise:

(1) “Administer” or “administration” means the direct application of a drug to the body of a patient by injection, inhalation, ingestion, or any other means.

(2) “Advisory council” means the entity established in R.S. 40:1005.

(3) “Board” means the Louisiana Board of Pharmacy.

(4) “Controlled substance” means any substance or drug defined, enumerated, or included in federal or state statute or rules, 21 CFR 1308.11-15 or R.S. 40:964, or any substance which may hereafter be designated as a controlled substance by amendment or supplementation of such regulations or statute. “Controlled substance” shall not include distilled spirits, wine, malt beverages, or tobacco.

(5) “Dispense” or “dispensing” means the interpretation, evaluation, and implementation of a prescription drug order, including the preparation and delivery of a drug or device to a patient or patient’s agent in a suitable container appropriately labeled for subsequent administration to, or use by, a patient.

(6) “Dispenser” means a person authorized by this state to dispense or distribute to the ultimate user any controlled substance or drug monitored by the program, but shall not include any of the following:

(a) A pharmacy permitted by the board as a hospital pharmacy that dispenses or distributes any controlled substance or drug monitored by the program for the purposes of inpatient hospital care.

(b) A practitioner who dispenses or distributes no more than a single forty-eight-hour supply of such controlled substance or drug to a patient prior to or subsequent to performing an actual procedure on that patient.

(c) A practitioner or other authorized person who administers such controlled substance or drug upon the lawful order of a practitioner.

(d) A wholesale distributor of such controlled substance or drug that is credentialed by the Louisiana State Board of Wholesale Drug Distributors.

(e) A veterinarian who dispenses negligible amounts of controlled substances or drugs of concern, as identified by rule.

(7) “Distribute” or “distribution” means the delivery of a drug or device other than by administering or dispensing.

(8) “Drug” means any of the following:

(a) Any substance recognized as a drug in the official compendium, or supplement thereto, designated by the board for use in the diagnosis, cure, mitigation, treatment, or prevention of disease in humans or animals.

(b) Any substance intended for use in the diagnosis, cure, mitigation, treatment, or prevention of disease in humans or other animals.

(c) Any substance other than food intended to affect the structure or any function of the body of humans or other animals.

(9) “Drugs of concern” means drugs other than controlled substances as defined by rule which demonstrate a potential for abuse.

(10) “Patient” means the person or animal who is the ultimate user of a controlled substance or drug monitored by the program for whom a prescription is issued and for whom a controlled substance or drug is dispensed.

(11) “Prescriber” means a licensed health care professional with prescriptive authority.

(12) “Prescription monitoring information” means data submitted to and maintained by the prescription monitoring program.

(13) “Prescription Monitoring Program” or “PMP” means the program established in R.S. 40:1004.

(14) “Procedure” means any dental or medical practice or process described in the current year’s version of the American Dental Association’s current Dental Terminology or the American Medical Association’s Code of Procedural Terminology. (Acts 2006, No. 676, § 1, eff. July 1, 2006; Acts 2010, No. 144, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 144 added (6)(e).

§ 1004. Establishment of prescription monitoring program.

A. The board shall establish and maintain, in consultation with and upon the recommendation of the advisory council, an electronic system for the monitoring of controlled substances and drugs of concern dispensed in the state or dispensed to an address in the state.

B. In conformity with the Louisiana Public Bid Law, R.S. 38:2211 et seq., the board may contract with a vendor to establish and maintain the electronic monitoring system pursuant to rules promulgated by the board. (Acts 2006, No. 676, § 1, eff. July 1, 2006.)

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 40:1003.

§ 1005. Advisory council.

A. The advisory council shall consist of the following members, each of whom may appoint a designee:

(1) The president of the Louisiana State Board of Medical Examiners.

(2) The president of the Louisiana State Board of Dentistry.

(3) The president of the Louisiana State Board of Nursing.

(4) The president of the Louisiana State Board of Optometry Examiners.

(5) The president of the Louisiana State Board of Veterinary Medicine.

(6) The president of the Louisiana Academy of Physicians Assistants.

(7) The president of the Louisiana Board of Pharmacy.

(8) The superintendent of the Louisiana State Police.

(9) The administrator of the United States Drug Enforcement Administration.

(10) The speaker of the Louisiana House of Representatives.

(11) The president of the Louisiana Senate.

(12) The chairman of the House Committee on Health and Welfare.

(13) The chairman of the Senate Committee on Health and Welfare.

(14) The secretary of the Department of Health and Hospitals.

(15) The president of the Louisiana State Medical Society.

(16) The president of the Louisiana Dental Association.

(17) The president of the Louisiana Association of Nurse Practitioners.

(18) The president of the Optometry Association of Louisiana.

(19) The president of the Louisiana Pharmacists Association.

(20) The president of the Louisiana Independent Pharmacies Association.

(21) The president of the National Association of Chain Drug Stores.

(22) The president of the Louisiana Sheriffs’ Association.

(23) The president of the Louisiana District Attorneys Association.

(24) The president of the Pharmaceutical Research and Manufacturers of America.

(25) The president of the Louisiana Academy of Medical Psychologists.

(26) The president of the Louisiana Veterinary Medical Association.

B. The members of the advisory council shall serve at the pleasure of their respective appointing authorities, eleven of whom shall constitute a quorum for the transaction of all business. The members shall elect a chairman and vice chairman whose duties shall be established by the advisory council. The board shall fix a time and place for regular meetings of the advisory council, which shall meet at least quarterly. The advisory council shall establish policies and procedures necessary to carry out its duties.

C. The board shall seek, and the advisory council shall provide, information and advice regarding the development and operation of the electronic monitoring system, including but not limited to the following:

(1) Which controlled substances should be monitored.

(2) Which drugs of concern demonstrate a potential for abuse and should be monitored.

(3) Design and implementation of educational courses identified in R.S. 40:1008.

(4) The methodology to be used for analysis and interpretation of prescription monitoring information.

(5) Design and implementation of a program evaluation component.

(6) Identification of potential additional members to the advisory council. (Acts 2006, No. 676, § 1, eff. July 1, 2006; Acts 2010, No. 142, §§ 1, 2, eff. Aug. 15, 2010; Acts 2010, No. 144, § 1, eff. Aug. 15, 2010.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute merged (A)(5), as amended by Acts 2010, No. 142, § 1, with (A)(5), as amended by Acts 2010, No. 144, § 1.

2010 Amendments. — The 2010 amendment by No. 142 deleted former (A)(5); and redesignated former (A)(6) through (A)(25) as (A)(5) through (A)(24).

The 2010 amendment by No. 144 substituted “Louisiana State Board of Veterinary Medicine” for “Louisiana State Board of Examiners of Psychologists” in (A)(5); and added (A)(26).

CROSS REFERENCES

Louisiana Law. — Definitions, see La. R.S. 40:1003.

§ 1006. Reporting of prescription monitoring information.

A. Each dispenser shall submit to the board information regarding each prescription dispensed for a controlled substance or drug monitored by the program. The information submitted for each prescription shall include, at a minimum, data relative to the identification of the following elements of the transaction:

(1) Prescriber information.

(2) Patient information.

(3) Prescription information.

(4) Controlled substance or drug information.

(5) Dispenser information.

B. Each dispenser shall submit the required information in accordance with transmission methods and frequency established by the board. Each eligible prescription transaction shall be reported as soon as possible but in no event more than seven days after the date of dispensing.

C. The board may issue a waiver to a dispenser who is unable to submit prescription information by electronic means. The waiver shall state the format and frequency with which the dispenser shall submit the required information. The board may issue an exemption from the reporting requirement to a dispenser whose practice activities are inconsistent with the intent of the program. The board may rescind any previously issued exemption without the need for an informal or formal hearing.

D. Any person or entity required to report information concerning prescriptions to the board or to its designated agent pursuant to the requirements of this Part shall not be liable to any person or entity for any claim of damages as a result of the act of reporting the information and no lawsuit may be predicated thereon. Any person or entity who submits report information in good faith containing prescription information that is not the subject of the PMP shall not be liable to any person or entity for any claim of damages and no lawsuit may be predicated thereon.

E. The Prescription Monitoring Program’s agents, a dispenser, or a prescriber may report suspected violations of this Section or violations of any law to any local, state, out-of-state, or federal law enforcement agency, or the appropriate prosecutorial agency for further investigation or prosecution.

F. No agent, dispenser, or prescriber who in good faith reports suspected violations as provided for in Subsection E of this Section shall be liable to any person or entity for any claim of damages as a result of the act of reporting the information, and no lawsuit may be predicated thereon. (Acts 2006, No. 676, § 1, eff. July 1, 2006; Acts 2009, No. 129, § 1, eff. Aug. 15, 2009; Acts 2009, No. 314, § 1, eff. Aug. 15, 2009; Acts 2010, No. 488, § 1, eff. June 22, 2010.)

2010 Amendments. — The 2010 amendment by No. 488, in (B), deleted “however, the frequency shall not be more than once per week” from the end of the first sentence and added the second sentence; and added “out-of-state enforcement agency” in (E).

2009 Amendments. — The 2009 amendment by No. 129 added the last two sentences of (C).

The 2009 amendment by No. 314 added (E) and (F).

§ 1007. Access to prescription monitoring information.

A. Except as provided in Subsections C, D, E, F, G, H, and I of this Section, prescription monitoring information submitted to the board shall be protected health information, not subject to public or open records law, including but not limited to R.S. 44:1 et seq., and not subject to disclosure. Prescription monitoring information shall not be available for civil subpoena nor shall such information be disclosed, discoverable, or compelled to be produced in any civil proceeding nor shall such records be deemed admissible as evidence in any civil proceeding for any reason. Notwithstanding this provision, law enforcement and professional licensing, certification, or regulatory agencies may utilize prescription monitoring information in the course of any investigation and subsequent criminal and administrative proceedings, but only in accordance with federal and state law and the requirements of this Part

B. The board shall maintain procedures to ensure that the privacy and confidentiality of patients and patient information collected, recorded, transmitted, and maintained is not disclosed to persons or entities except as in Subsections C, D, E, F, G, H, and I of this Section.

C. The board shall review the prescription monitoring information. If there is reasonable suspicion to believe a breach of professional or occupational standards may have occurred, the board shall notify the appropriate professional licensing agency with jurisdiction over prescribers or dispensers and shall provide prescription monitoring information required for an investigation.

D. The board shall provide prescription monitoring information to public or private entities, whether located in or outside of the state, for public research, policy, or educational purposes, but only after removing information that identifies or could be reasonably used to identify prescribers, dispensers, and individual patients or persons who received prescriptions from prescribers.

E. The following persons, after successful completion of the educational courses identified in R.S. 40:1008, may access prescription monitoring information at no cost and in the same or similar manner, and for the same or similar purposes, as those persons are authorized to access similar protected health information under federal and state law and regulation:

(1) Persons authorized to prescribe or dispense controlled substances or drugs of concern, for the purpose of providing medical or pharmaceutical care for their patients, or for verifying their prescribing records.

(2) Designated representatives from the professional licensing, certification, or regulatory agencies of this state or another state charged with administrative oversight of those professionals engaged in the prescribing or dispensing of controlled substances or other drugs of concern.

(3) Designated representatives from the Louisiana Medicaid program regarding Medicaid program recipients.

(4) Designated representatives of the board and any vendor or contractor establishing or maintaining the prescription monitoring program.

F. The board may provide a report containing prescription monitoring information upon application of local, state, out-of-state, and federal law enforcement or prosecutorial officials engaged in the administration, investigation, or enforcement of the laws governing controlled substances or other drugs of concern in compliance with and as limited by the relevant requirements of any of the following:

(1) A court order or court-ordered warrant, or a subpoena or summons issued by a judicial officer.

(2) A grand jury subpoena.

(3) An administrative request, including an administrative subpoena or summons, a civil or an authorized investigative demand, or similar process authorized under law, provided by law enforcement to the board, and further, provided all of the following:

(a) The information sought is relevant and material to a legitimate law enforcement inquiry.

(b) The request is specific and limited in scope to the extent reasonably practicable in light of the purpose for which the information is sought.

(c) De-identified information, or limited information that does not identify or could not reasonably lead to the identification of an individual patient, could not reasonably be used.

G. The board may provide prescription monitoring information in response to queries from prescription monitoring programs located in other states, through its participation in a secure interstate data exchange system. However, the board shall not provide prescription monitoring information to prescription monitoring programs located in other states unless the laws of the state receiving the information provide at a minimum both of the following:

(1) That the prescription monitoring information is protected health information, not subject to the Public Records Law, and not subject to disclosure.

(2) the prescription monitoring information shall not be subject to civil subpoena, nor shall such information be disclosed, discoverable, or compelled to be produced in any civil proceeding, nor shall such records be deemed admissible as evidence in any civil proceeding for any reason.

H. The board may provide prescription monitoring information to authorized users of the prescription monitoring program via a state health information exchange or other third party conduit that has been approved by the board.

I. The board may provide prescription monitoring information to an individual who requests his personal prescription monitoring information in accordance with procedures established by board regulation.

J. The board and the advisory council shall be immune from civil liability arising from inaccuracy of any of the information submitted to the board pursuant to this Part. (Acts 2006, No. 676, § 1, eff. July 1, 2006; Acts 2010, No. 488, § 1, eff. June 22, 2010; Acts 2012, No. 352, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 352 substituted “Subsections C, D, E, F, G, H, and I” for “Subsections C, D, E, F, and G” in the first sentence of (A) and in (B); inserted (G) and (H); and redesignated former (G) and (H) as (I) and (J).

2010 Amendments. — The 2010 amendment by No. 488 added “prescribers and dispensers” in (D); added “or for verifying their prescribing records” in (E)(1); added “of this state or another state” in (E)(2); added “out-of-state law enforcement” in (F); and made a stylistic change.

CROSS REFERENCES

Louisiana Law. — Authority to contract, see La. R.S. 40:1012.

Exceptions, see La. R.S. 44:4.1.

§ 1008. Education and treatment.

A. The board shall, in consultation with and upon the recommendation of the advisory council, implement the following education courses:

(1) An orientation course during the implementation phase of the prescription monitoring program.

(2) A course for persons who are authorized to access the prescription monitoring information, but who did not participate in the orientation course.

(3) A course for persons who are authorized to access the prescription monitoring information, but who have violated the laws or breached occupational standards involving the prescribing, dispensing, or use of any controlled substances or drugs monitored by the prescription monitoring program.

(4) A continuing education course for health care providers or professionals on prescribing practices, pharmacology, and the identification, treatment, and referral of a patient addicted to or abusing controlled substances or drugs monitored by the prescription monitoring program.

B. The board shall, in consultation with and upon recommendation of the advisory council, implement an educational program to inform the public about the use, diversion and abuse of, addiction to, and treatment for the addiction to controlled substances or drugs monitored by the prescription monitoring program.

C. The board shall, upon reasonable suspicion, refer potential or alleged impaired prescribers and dispensers to the appropriate professional licensing or certification agency to ensure intervention, treatment, and ongoing monitoring and follow-up. (Acts 2006, No. 676, § 1, eff. July 1, 2006.)

CROSS REFERENCES

Louisiana Law. — Advisory council, see La. R.S. 40:1005.

Access to prescription monitoring information, see La. R.S. 40:1007.

§ 1009. Unlawful acts and penalties.

A. A dispenser who fails to submit prescription monitoring information to the board as required by this Part shall be referred to the appropriate professional licensing, certification, or regulatory agency for administrative sanctions as deemed appropriate by that agency.

B. A person or entity authorized to possess prescription monitoring information pursuant to this Part who knowingly discloses such information in violation of this Part shall be referred to the appropriate professional licensing, certification, or regulatory agency for administrative sanctions as deemed appropriate by that agency and may, upon criminal conviction, be imprisoned, with or without hard labor, for not more than five years, and in addition, may be fined not more than five thousand dollars.

C. A person or entity authorized to possess prescription monitoring information pursuant to this Part who uses such information in a manner or for a purpose in violation of this Part shall be referred to the appropriate professional licensing, certification, or regulatory agency for administrative sanctions as deemed appropriate by that agency and may, upon criminal conviction, be imprisoned, with or without hard labor, for not more than five years, and in addition, may be fined not more than five thousand dollars. (Acts 2006, No. 676, § 1, eff. July 1, 2006.)

CROSS REFERENCES

Louisiana Law. — Authority to contract, see La. R.S. 40:1012.

§ 1010. Evaluation; data analysis; reporting.

A. The board shall, in consultation with and upon recommendation of the advisory council, design and implement an evaluation component to identify cost benefits of the prescription monitoring program and other information relevant to policy, research, and education involving controlled substances and drugs monitored by the prescription monitoring program.

B. The board shall report to the appropriate legislative oversight committees on a periodic basis, but in no case less than annually, the cost benefits and other information contained in Subsection A of this Section. (Acts 2006, No. 676, § 1, eff. July 1, 2006.)

§ 1011. Rules and regulations.

In accordance with the Administrative Procedure Act, R.S. 49:950 et seq., the board shall promulgate rules and regulations necessary to implement the provisions of this Part. (Acts 2006, No. 676, § 1, eff. July 1, 2006.)

§ 1012. Authority to contract.

In accordance with the Public Bid Law, R.S. 38:2211 et seq., the board shall have the authority to contract with another agency of this state or with a private vendor, as necessary, to ensure the effective operation of the prescription monitoring program. Any contractor shall be bound to comply with provisions regarding confidentiality of prescription information in R.S. 40:1007 and further shall be subject to the penalties specified in R.S. 40:1009 for unlawful acts. (Acts 2006, No. 676, § 1, eff. July 1, 2006.)

§ 1013. Funding authority.

A. The board shall have the authority to make application for, receive, and administer grant funding from public or private sources for the development, implementation, or enhancement of the prescription monitoring program.

B. In the event the legislature provides full funding for the prescription monitoring program, no fees shall be levied as provided in this Section.

C. The board shall have the authority to levy and collect an annual fee from each of the following practitioners in possession of authority to prescribe or dispense controlled dangerous substances: physicians, podiatrists, dentists, veterinarians, optometrists, advanced practice registered nurses, physician assistants, medical psychologists, or any other person subsequently authorized by law to prescribe controlled dangerous substances. The board shall also have the authority to levy and collect an annual fee from each pharmacy licensed by the board. The annual fee levied and collected from each person enumerated in this Subsection and each pharmacy shall not exceed twenty-five dollars.

D. The board shall not be required to fund any aspect of the prescription monitoring program. (Acts 2006, No. 676, § 1, eff. July 1, 2006; Acts 2010, No. 144, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 144, in (C), added “veterinarians” and deleted “provided however, that veterinarians shall not be subject to this fee” at the end of the first sentence.

CROSS REFERENCES

Louisiana Law. — Denial, revocation, suspension, or termination of license, see La. R.S. 40:975.

§ 1014. Severability.

If any provision of this Act or application thereof to any person or circumstance is held invalid, the invalidity does not affect other provisions or applications of this Act which can be given effect without the invalid provisions or applications, and to this end the provisions of this Act are severable. (Acts 2006, No. 676, § 1, eff. July 1, 2006.)

PART 10-B. TRANSACTIONS IN DRUG RELATED OBJECTS PROHIBITED.

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated R.S. 40:1031 through 1036 as R.S. 40:1021 through 1026.

Quoted Statutory Material. — Acts 2006, No. 676, § 3, provides that “The Louisiana State Law Institute is hereby directed to redesignate and incorporate Parts X-A, X-B, X-C, and X-D of Chapter 4 of Title 40 of the Louisiana Revised Statutes of 1950.”


§ 1021. Definitions.

As used in this Part, unless the context clearly otherwise indicates, the term “drug paraphernalia” shall mean and include, but not be limited to:

(1) All equipment, products, and materials of any kind which are used, intended for use, or designed for use in planting, propagating, cultivating, growing, harvesting, manufacturing, compounding, converting, producing, processing, preparing, testing, analyzing, packaging, repackaging, storing, containing, concealing, injecting, ingesting, inhaling, or otherwise introducing into the human body a controlled substance in violation of the Uniform Controlled Dangerous Substances Law, as scheduled in R.S. 40:964.

(2) Kits used, intended for use, or designed for use in planting, propagating, cultivating, growing, or harvesting of any species of plant which is a controlled substance or from which a controlled substance can be derived.

(3) Kits used, intended for use, or designed for use in manufacturing, compounding, converting, producing, processing, or preparing controlled substances.

(4) Isomerization devices used, intended for use, or designed for use in increasing the potency of any species of plant which is a controlled substance.

(5) Testing equipment used, intended for use, or designed for use in identifying, or in analyzing the strength, effectiveness, or purity of controlled substances.

(6) Diluents and adulterants, such as quinine, hydrochloride, mannitol, mannite, dextrose, and lactose, used, intended for use, or designed for use in cutting controlled substances.

(7) Separation gins and sifters used, intended for use, or designed for use in removing twigs and seeds from, or in otherwise cleaning or refining, marijuana.

(8) Blenders, bowls, containers, spoons, and mixing devices used, intended for use, or designed for use in compounding controlled substances.

(9) Capsules, balloons, envelopes, and other containers used, intended for use, or designed for use in packaging small quantities of controlled substances.

(10) Containers and other objects used, intended for use, or designed for use in storing or concealing controlled substances.

(11) Hypodermic syringes, needles, and other objects used, intended for use, or designed for use in parenterally injecting controlled substances into the human body.

(12) Objects used, intended for use, or designed for use in ingesting, inhaling, or otherwise introducing marijuana, cocaine, hashish, or hashish oil into the human body, such as:

(a) Metal, wooden, acrylic, glass, stone, plastic, or ceramic pipes with or without screens, permanent screens, hashish heads, or punctured metal bowls.

(b) Water pipes.

(c) Carburetion tubes and devices.

(d) Smoking and carburetion masks.

(e) Roach clips, meaning objects used to hold burning material, such as a marijuana cigarette, that has become too small or too short to be held in the hand.

(f) Miniature cocaine spoons, and cocaine vials.

(g) Chamber pipes.

(h) Carburetor pipes.

(i) Electric pipes.

(j) Air-driven pipes.

(k) Chillums.

(l) Bongs.

(m) Ice pipes or chillers. (Added by Acts 1980, No. 669, § 1; Amended by Acts 2006, No. 676, § 3, eff. July 1, 2006.)

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated R.S. 40:1031 through 1036 as R.S. 40:1021 through 1026.

Quoted Statutory Material. — Acts 2006, No. 676, § 3, provides that “The Louisiana State Law Institute is hereby directed to redesignate and incorporate Parts X-A, X-B, X-C, and X-D of Chapter 4 of Title 40 of the Louisiana Revised Statutes of 1950.”

CROSS REFERENCES

Louisiana Law. — Definitions; right to enjoin; abatement, see La. R.S. 13:4711.

Preemption of state law; exceptions, see La. R.S. 14:143.

Municipal Law. — Bourbon street tourism promotion regulations > grandfather exemption. New Orleans Code of Ordinance § 166-153.

Controlled substances > paraphernalia. New Orleans Code of Ordinance ch. 102, art. III, div. 2.

Criminal law > drug-traffic loitering. Baton Rouge Code of Ordinance § 13:1055.

Drug paraphernalia prohibited. Baton Rouge Code of Ordinance § 13:1019.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1983-84: A Faculty Symposium: Obligations. 45 La. L. Rev. 447 (November, 1984).

Casenote: State v. Sylvia: How Possession of Drug Paraphernalia Containing Invisible Trace Amounts of Drug Residue Secures a Louisiana Prosecutor’s Conviction for Possession of Narcotics. 50 Loy. L. Rev. 287 (Spring, 2004).

§ 1022. Determination of drug paraphernalia.

In determining whether an object is drug paraphernalia, a court or other authority shall consider, in addition to all other legally relevant factors, the following:

(1) Statements by an owner or by anyone in control of the object concerning its use.

(2) The proximity of the object, in time and space, to a direct violation of the Uniform Controlled Dangerous Substances Law.

(3) The proximity of the object to controlled substances.

(4) The existence of any residue of controlled substances on the object.

(5) Direct or circumstantial evidence of the intent of an owner, or of anyone in control of the object, to deliver it to persons whom he knows or should reasonably know intend to use the object to facilitate a violation of the Uniform Controlled Dangerous Substances Law; the innocence of an owner, or of anyone in control of the object, as to a direct violation of the Uniform Controlled Dangerous Substances Law shall not prevent a finding that the object is intended for use or designed for use as drug paraphernalia.

(6) Instructions, oral or written, provided with the object concerning its use.

(7) Descriptive materials accompanying the object which explain or depict its use.

(8) National and local advertising concerning its use.

(9) The manner in which the object is displayed for sale.

(10) Direct or circumstantial evidence of the ratio of sales of the object(s) to the total sales of the business enterprise.

(11) The existence and scope of legitimate use for the object in the community.

(12) Expert testimony concerning its use. (Added by Acts 1980, No. 669, § 1; Amended by Acts 2006, No. 676, § 3, eff. July 1, 2006.)

CROSS REFERENCES

Louisiana Law. — Preemption of state law; exceptions, see La. R.S. 14:143.

Municipal Law. — Criminal law > drug-traffic loitering. Baton Rouge Code of Ordinance § 13:1055.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Casenote: State v. Sylvia: How Possession of Drug Paraphernalia Containing Invisible Trace Amounts of Drug Residue Secures a Louisiana Prosecutor’s Conviction for Possession of Narcotics. 50 Loy. L. Rev. 287 (Spring, 2004).

§ 1023. Prohibited acts.

A. It is unlawful for any person or corporation, knowing, or under circumstances where one reasonably should know, to sell, lend, rent, lease, give, exchange, or otherwise distribute to any person any drug paraphernalia.

B. It is unlawful for any person or corporation, knowing, or under circumstances where one reasonably should know, to display for sale or possess with the intent to distribute, any drug paraphernalia.

C. It is unlawful for any person to use, or to possess with intent to use, any drug paraphernalia, to plant, propagate, cultivate, grow, harvest, manufacture, compound, convert, produce, process, prepare, test, analyze, pack, repack, store, contain, conceal, inject, ingest, inhale, or otherwise introduce into the human body a controlled substance in violation of this Part.

D. Repealed by Acts 1990, No. 517, § 2, effective July 18, 1990. (Added by Acts 1980, No. 669, § 1; Amended by Acts 1990, No. 517, §§ 1, 2, eff. July 18, 1990; Acts 2006, No. 676, § 3, eff. July 1, 2006.)

CROSS REFERENCES

Louisiana Law. — Preemption of state law; exceptions, see La. R.S. 14:143.

Municipal Law. — Criminal law > drug-traffic loitering. Baton Rouge Code of Ordinance § 13:1055.

Offenses and miscellaneous provisions: controlled substances > definitions. New Orleans Code of Ordinance § 102-76.

Offenses and miscellaneous provisions: controlled substances: paraphernalia > definitions. New Orleans Code of Ordinance § 102-111.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Drug Paraphernalia

•••• General Overview. — Defendant had the right to disprove the inference of guilty knowledge or criminal intent and to show that the hypodermic syringe and needle were in his possession as a result of mistake, accident, or from his own negligence, thus affording him the opportunity of explaining his possession and thereby possibly establish his innocence. State v. Birdsell, 232 LA. 725, 95 So. 2d 290, 1957 La. LEXIS 1224 (Apr. 1, 1957).

••• Possession

•••• General Overview. — It was clear that the narcotics offense under La. Rev. Stat. Ann. § 40:1033 includes actual possession, constructive possession, or control of the narcotic drug, and can be committed by one or more of several acts or means; hence, under La. Code Crim. Proc. Ann. art. 480, the State has the right to charge actual possession and constructive possession in the conjunctive. State v. Redden, 255 LA. 291, 230 So. 2d 817, 1970 La. LEXIS 3871 (Jan. 20, 1970).

• Scienter

•• Knowledge. — Without supporting evidence, guilty knowledge, as required to convict a person of possession of cocaine, cannot be gleaned from mere possession of the paraphernalia. State v. Postell, 735 So. 2d 782, 1999 La. App. LEXIS 1530 (Apr. 22, 1999).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Casenote: State v. Sylvia: How Possession of Drug Paraphernalia Containing Invisible Trace Amounts of Drug Residue Secures a Louisiana Prosecutor’s Conviction for Possession of Narcotics. 50 Loy. L. Rev. 287 (Spring, 2004).

§ 1023.1. Prohibited acts; unmarried persons under seventeen years of age.

A. It is unlawful for any person, corporation, or association to sell, lend, rent, lease, give, exchange, exhibit, display, or distribute to any unmarried person under the age of seventeen any drug paraphernalia.

B. The unlawful sale, loan, rent, lease, gift, exchange, exhibition, display, or distribution of drug paraphernalia to any unmarried person under the age of seventeen is the intentional sale, loan, rent, lease, gift, exchange, exhibition, display, or distribution of drug paraphernalia to any unmarried person under the age of seventeen years, at any newsstand, record store, tape store or any other commercial establishment which is open to persons under the age of seventeen years.

C. It shall be unlawful to invite or permit any unmarried person under the age of seventeen to be in any commercial establishment that exhibits or displays any item, material, work, or object of any kind that is defined as drug paraphernalia pursuant to this Part.

D. Lack of knowledge of age or marital status shall not constitute a defense, unless the defendant shows that he had reasonable cause to believe that the minor involved was either married or seventeen years of age or more and that the minor exhibited to the defendant a draft card, driver’s license, birth certificate, or other official or apparently official document purporting to establish that such person was either married or seventeen years of age or more. (Acts 1990, No. 398, § 1, eff. July 18, 1990; Acts 2006, No. 676, § 3, eff. July 1, 2006.)

CROSS REFERENCES

Louisiana Law. — Preemption of state law; exceptions, see La. R.S. 14:143.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — The Court Giveth and the Court Taketh Away: State v. Fernandez-Returning Louisiana’s Children to an Adult Standard. 60 La. L. Rev. 605 (Winter, 2000).

§ 1024. Exceptions; defenses.

A. Any provision of law to the contrary herein notwithstanding, the provisions of this Part shall not apply to the manufacture, sale, distribution, or advertisement of any product or object designed and sold primarily for scientific research, industrial, veterinary, or agricultural purposes, or for bona fide medical or clinical use.

B. It shall be an affirmative defense that the person to whom the drug related object or advertisement or notice was distributed had a prescription from a licensed medical practitioner or psychiatrist for marijuana or the controlled substance for which the object is primarily intended to be used. It is also an affirmative defense that the drug related object was designed or marketed as useful primarily for veterinary or agricultural purposes. (Added by Acts 1980, No. 669, § 1; Amended by Acts 2006, No. 676, § 3, eff. July 1, 2006.)

CROSS REFERENCES

Louisiana Law. — Preemption of state law; exceptions, see La. R.S. 14:143.

Municipal Law. — Criminal law > drug-traffic loitering. Baton Rouge Code of Ordinance § 13:1055.

Venereal diseases: examination and treatment of prisoners > person infected to be confined in isolation department. New Orleans Code of Ordinance § 82-196.

§ 1025. Penalties.

A. The first violation of or failure to comply with any provision of this Part shall subject the offender to a fine not in excess of five hundred dollars, or imprisonment of not more than six months, or both.

B. On second conviction, the offender shall be fined not more than one thousand dollars, or imprisoned for not more than one year, or both.

C. On third conviction, the offender shall be fined not more than five thousand dollars, or imprisoned, with or without hard labor, for not more than five years.

D. If the second or subsequent conviction is by any person licensed under the occupational license tax law, as provided in R.S. 47:341, et seq., or by such person’s manager, agent, servant, or employee, then such person shall forfeit the right to any permit issued thereunder and such permit may be suspended or revoked. (Added by Acts 1980, No. 669, § 1; Amended by Acts 2006, No. 676, § 3, eff. July 1, 2006.)

CROSS REFERENCES

Louisiana Law. — Preemption of state law; exceptions, see La. R.S. 14:143.

Municipal Law. — Criminal law > drug-traffic loitering. Baton Rouge Code of Ordinance § 13:1055.

§ 1026. Contraband; condemnation proceedings.

All instruments, devices, and objects which are seized after the effective date of this Section, on condemnation as being distributed or possessed in violation of this Part, may be destroyed by the authorities making the seizure, but only after compliance with the following procedure. Within ninety days after any seizure is made after the effective date of this Section, the district attorney shall institute condemnation proceedings in district court by petition, a copy of which shall be served upon the owner of the seized items, if known. If the owner is unknown, notice of the proceedings shall be published once a week for two weeks in the official journal of the parish. The petition shall allege that the seized items were distributed or possessed in violation of this Part. Fifteen days after the filing of the petition, judgment by default shall be entered by the court, and the court shall order the seized items to be destroyed. Otherwise, the case shall proceed as other civil cases in said court. If the prosecution proves, by a preponderance of the evidence, that the seized items were distributed or possessed in violation of the law, the court shall order the seized items to be destroyed. (Added by Acts 1980, No. 669, § 1; Amended by Acts 2006, No. 676, § 3, eff. July 1, 2006.)

CROSS REFERENCES

Municipal Law. — Criminal law > drug-traffic loitering. Baton Rouge Code of Ordinance § 13:1055.

PART 10-C. ANIMAL EUTHANASIA WITH SODIUM PENTOBARBITAL.

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated R.S. 40:1041 through 1046 as R.S. 40:1031 through 1036.

Quoted Statutory Material. — Acts 2006, No. 676, § 3, provides that “The Louisiana State Law Institute is hereby directed to redesignate and incorporate Parts X-A, X-B, X-C, and X-D of Chapter 4 of Title 40 of the Louisiana Revised Statutes of 1950.”

§ 1031. Purpose.

It is the purpose of this Part to establish a permit system to allow animal control facilities to acquire and administer sodium pentobarbital for the humane euthanasia of sick, homeless, and abandoned animals. (Acts 1987, No. 225, § 2; Acts 2006, No. 676, § 3, eff. July 1, 2006.)

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated R.S. 40:1041, as amended by Acts 2006, No. 676, § 3, as R.S. 40:1031.

In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated R.S. 40:1041 through 1046 as R.S. 40:1031 through 1036.

Quoted Statutory Material. — Acts 2006, No. 676, § 3, provides that “The Louisiana State Law Institute is hereby directed to redesignate and incorporate Parts X-A, X-B, X-C, and X-D of Chapter 4 of Title 40 of the Louisiana Revised Statutes of 1950.”

CROSS REFERENCES

Louisiana Law. — Drug-traffic loitering, see La. R.S. 40:981.4.

Responsive verdicts; in particular, see La. C.Cr.P. Art. 814.

§ 1032. Permit.

No animal control agency or facility shall purchase, possess, or administer sodium pentobarbital to sick, homeless, injured, or unwanted pets or other domestic and wild animals for their humane euthanasia without the permit required by this Part. (Acts 1987, No. 225, § 2; Acts 2006, No. 676, § 3, eff. July 1, 2006.)

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated R.S. 40:1042, as amended by Acts 2006, No. 676, § 3, as R.S. 40:1032.

§ 1033. Permit application.

Any duly incorporated humane society contracted to perform animal control services by a parish or municipality or any parish or municipal animal control agency may apply to the secretary of the Department of Health and Hospitals for a permit to purchase, possess, and administer sodium pentobarbital for the humane euthanasia of animals. (Acts 1987, No. 225, § 2; Acts 2006, No. 676, § 3, eff. July 1, 2006.)

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated R.S. 40:1043, as amended by Acts 2006, No. 676, § 3, as R.S. 40:1033.

§ 1034. Permit issuance and conditions.

A. The secretary shall not issue a permit to purchase, possess, or administer sodium pentobarbital for the humane euthanasia of animals unless the following criteria have been met:

(1) The animal control agency or facility is a duly incorporated humane society contracted to perform animal control services by a parish or municipality or a parish or municipal animal control agency.

(2) The animal control agency has on staff a certified euthanasia technician, as provided in R.S. 37:1551 et seq.

(3) Any other criteria which may be established by the department pursuant to R.S. 40:1036.

B. The permit shall designate a sole responsible person for the duration of the permit to oversee the purchase, possession, and administration of sodium pentobarbital, which such person shall be a certified euthanasia technician. (Acts 1987, No. 225, § 2; Acts 2006, No. 676, § 3, eff. July 1, 2006.)

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated R.S. 40:1044, as amended by Acts 2006, No. 676, § 3, as R.S. 40:1034.

In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute amended an internal reference in (A)(3).

§ 1035. Permit revocation or suspension; inspections.

A. The secretary may revoke or suspend any permit issued hereunder if it is determined that sodium pentobarbital is being used for any purpose other than humane animal euthanasia or that the permitted facility has failed to abide by the regulations promulgated by the secretary for the safe and efficient purchase, possession, or administration of sodium pentobarbital.

B. The department shall inspect any permitted animal control facility to determine compliance with this Chapter or any rules or regulations promulgated pursuant thereto. (Acts 1987, No. 225, § 2; Acts 2006, No. 676, § 3, eff. July 1, 2006.)

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated R.S. 40:1045, as amended by Acts 2006, No. 676, § 3, as R.S. 40:1035.

CROSS REFERENCES

Louisiana Law. — Sentence defined; pronouncing and recording of sentence; certification of conviction, see La. C.Cr.P. Art. 871.

§ 1036. Rules and regulations.

The department may promulgate any rules and regulations necessary to effectuate the purposes of this Chapter. (Acts 1987, No. 225, § 2; Acts 2006, No. 676, § 3, eff. July 1, 2006.)

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated R.S. 40:1046, as amended by Acts 2006, No. 676, § 3, as R.S. 40:1036.

CROSS REFERENCES

Louisiana Law. — Permit issuance and conditions, see La. R.S. 40:1034.

PART 10-D. TRANSACTIONS INVOLVING PROCEEDS FROM CONTROLLED DANGEROUS SUBSTANCES ACTIVITY.

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated R.S. 40:1049 as R.S. 40:1041.

Quoted Statutory Material. — Acts 2006, No. 676, § 3, provides that “The Louisiana State Law Institute is hereby directed to redesignate and incorporate Parts X-A, X-B, X-C, and X-D of Chapter 4 of Title 40 of the Louisiana Revised Statutes of 1950.”

§ 1041. Transactions involving proceeds from drug offenses.

A. It is unlawful for any person knowingly or intentionally to conduct a financial transaction involving proceeds known to be derived from a violation of R.S. 40:966 et seq. when the transaction is designed in whole or in part to conceal or disguise the nature, location, source, ownership, or the control of the proceeds known to be derived from such violation or to avoid a transaction reporting requirement under state or federal law.

B. It is unlawful for any person knowingly or intentionally to give, sell, transfer, trade, invest, conceal, transport, maintain an interest in, or otherwise make available anything of value known to be for the purpose of committing or furthering the commission of any violation of R.S. 40:966 et seq.

C. It is unlawful for any person knowingly or intentionally to direct, plan, organize, initiate, finance, manage, supervise, or facilitate the transportation or transfer of proceeds known to be derived from any violation of R.S. 40:966 et seq.

D. It is unlawful for any person to knowingly or intentionally receive or acquire proceeds derived from any violation of R.S. 40:966 et seq., or to knowingly or intentionally engage in any transaction involving proceeds from any such violations. The provisions of this Section shall not include any transaction between an individual and his attorney, that is necessary to preserve that individual’s right to representation by counsel, as guaranteed by the Sixth Amendment of the United States Constitution, and Article I Section 13 of the Constitution of Louisiana. However, this shall not affect the right of the state to seek and obtain forfeiture of any proceeds derived from a violation of R.S. 40:966 et seq., as provided by R.S. 40:2601 through 2622.

E. Any person who is convicted of violating this Section shall be imprisoned for not more than ten years, with or without hard labor, or fined not more than ten thousand dollars, or both. (Added by Acts 1989, No. 370, § 1; Amended by Acts 2004, No. 165, § 1, eff. Aug. 15, 2004; Acts 2006, No. 676, § 3, eff. July 1, 2006.)

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated R.S. 40:1049 as R.S. 40:1041.

2004 Amendments. — Acts 2004, No.165, § 1, effective August 15, 2004, inserted “with or without hard labor” in (E).

Quoted Statutory Material. — Acts 2006, No. 676, § 3, provides that “The Louisiana State Law Institute is hereby directed to redesignate and incorporate Parts X-A, X-B, X-C, and X-D of Chapter 4 of Title 40 of the Louisiana Revised Statutes of 1950.”

JUDICIAL DECISIONS

INDEX

CRIMINAL LAW & PROCEDURE

• Sentencing

•• Cruel & Unusual Punishment

•• Ranges

CRIMINAL LAW & PROCEDURE

• Sentencing

•• Cruel & Unusual Punishment. — There was no manifest abuse of discretion on behalf of the trial court in sentencing defendant to concurrent sentences of 30 and 10 years for possession of more than 200 grams but less than 400 grams of cocaine in violation of La. Rev. Stat. Ann. § 40:967 and guilty of receiving or acquiring proceeds derived from illegal drug transactions in violation of La. Rev. Stat. Ann. § 40:1049 because (1) the trial judge had considered the guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 and found that defendant was a flight risk and he had an extensive criminal history; and (2) defendant’s sentences were within their statutory range; thus, pursuant to La. Const. art. I, § 20, defendant’s sentences were not excessive. State v. August, 870 So. 2d 553, 2004 La. App. LEXIS 864 (Apr. 7, 2004).

•• Ranges. — When defendant was sentenced to serve a term of ten years at hard labor on the drug-proceeds conviction under La. Rev. Stat. Ann. § 40:1049, but the penalty for such a conviction was imprisonment for not more than ten years and a fine of not more than $ 10,000; the statute did not specifically provide that the sentence was to be served at hard labor. Thus, defendant’s sentence was remanded to the trial court to amend that sentence to reflect that the term of 10 years was not to be served at hard labor and to make the necessary corrections in the minutes. State v. August, 870 So. 2d 553, 2004 La. App. LEXIS 864 (Apr. 7, 2004).

PART 10-E. THERAPEUTIC USE OF MARIJUANA.

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated R.S. 40:1021 as R.S. 40:1046.

Quoted Statutory Material. — Acts 2006, No. 676, § 3, provides that “The Louisiana State Law Institute is hereby directed to redesignate and incorporate Parts X-A, X-B, X-C, and X-D of Chapter 4 of Title 40 of the Louisiana Revised Statutes of 1950.”

§ 1046. Prescription of marijuana for therapeutic use; rules and regulations; secretary of health and hospitals.

A. Notwithstanding any other provision of this Part, a physician licensed to practice medicine in this state and who is also registered to prescribe Schedule I substances with the Drug Enforcement Administration may prescribe marijuana, tetrahydrocannabinols, or a chemical derivative of tetrahydrocannabinols for therapeutic use by patients clinically diagnosed as suffering from glaucoma, symptoms resulting from the administration of chemotherapy cancer treatment, and spastic quadriplegia in accordance with rules and regulations promulgated by the secretary of health and hospitals and in accordance with FDA and DEA administrative guidelines for procurement of the controlled substance from the Substance Abuse and Mental Health Services Administration.

B. The secretary of health and hospitals, by January 1, 1992, shall promulgate rules and regulations, authorizing physicians licensed to practice in this state to prescribe marijuana for therapeutic use by patients as described in Subsection A of this Section. (Acts 1991, No. 874, § 1; Acts 2006, No. 676, § 3, eff. July 1, 2006.)

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated R.S. 40:1021 as R.S. 40:1046.

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Substance Abuse and Mental Health Services Administration” for “National Institute on Drug Abuse” in subsection (A) as amended by Acts 2004, No. 401, § 3.

Quoted Statutory Material. — Acts 2006, No. 676, § 3, provides that “The Louisiana State Law Institute is hereby directed to redesignate and incorporate Parts X-A, X-B, X-C, and X-D of Chapter 4 of Title 40 of the Louisiana Revised Statutes of 1950.”

CROSS REFERENCES

Louisiana Law. — Sleeping potion, sedatives or injections without prescription; penalties, see La. R.S. 40:2009.12.

§ 1049. [Redesignated.]

Redesignated as R.S. 40:1041 by Acts 2006, No. 676, § 3, effective July 1, 2006.

CROSS REFERENCES

Louisiana Law. — Authorization for interception of wire or oral communications, see La. R.S. 15:1308.

PART 10-F. EPHEDRINE, PSEUDOEPHEDRINE, AND PHENYLPROPANOLAMINE MONITORING ACT.

Editor’s Notes. — Acts 2009, No. 314, § 1, enacted Part X-F of Chapter 4 of Title 40, comprised of R.S. 40:1049.1 through 1049.11.

§ 1049.1. Short title.

This Part may be referred to and may be cited as the “Ephedrine, Pseudoephedrine, and Phenylpropanolamine Monitoring Act”. (Acts 2009, No. 314, § 1, eff. Aug. 15, 2009.)

Editor’s Notes. — Acts 2009, No. 314, § 1, enacted Part X-F of Chapter 4 of Title 40, comprised of R.S. 40:1049.1 through 1049.11.

CROSS REFERENCES

Louisiana Law. — Ephedrine products, see La. R.S. 40:962.1.

Possession of twelve grams or more of ephedrine, pseudoephedrine, or phenylpropanolamine or their salts, optical isomers, and salts of optical isomers, see La. R.S. 40:962.1.1.

§ 1049.2. Legislative findings.

A. The Louisiana Legislature recognizes the devastating effect methamphetamine production has had on its citizens.

B. Methamphetamine is unique in that it is a synthetic drug which can be produced by someone who does not possess specialized skill or training, is highly addictive, and can be made from inexpensive readily accessible ingredients.

C. Methamphetamine has been reported as one of the most addictive and deadly drug threats in the United States. The use of methamphetamine can result in fatal kidney and lung disorders, brain damage, liver damage, chronic depression, psychosis, hallucinations, and many other devastating physical and mental effects.

D. Louisiana has experienced a drop in methamphetamine production as restrictions on the sale of ephedrine, pseudoephedrine, and phenylpropanolamine have been implemented.

E. Methamphetamine is not only deadly because of the devastating effects of drug addiction, but the production of methamphetamine has resulted in several laboratory explosions and the exposure of our citizens to death, injury, or toxic substances.

F. While the production of methamphetamine has resulted in devastating effects on Louisiana citizens, the drugs used in making methamphetamine: ephedrine, pseudoephedrine, and phenylpropanolamine have legitimate medical uses.

G. The Legislature of Louisiana hereby finds and declares that a pharmacist is in the unique position of dispensing nonprescription products containing ephedrine, pseudoephedrine, or phenylpropanolamine and interacting with the patient at the point of purchase of these products. This relationship with the consumer and the pharmacists’ specialized knowledge about the pharmaceutical qualities of products containing ephedrine, pseudoephedrine, and phenylpropanolamine make the pharmacy the best location for the sale of those products to ensure the health and safety of Louisiana’s citizens.

H. The Louisiana Legislature, in enacting the provisions of this Part, seeks to provide for the legitimate medical needs of our citizens while at the same time protecting our citizens against the devastating effects of methamphetamines and methamphetamine production.

I. In order to assist law enforcement and prosecutorial agencies in addressing the growing problems associated with methamphetamine production, a real time electronic database is needed to record purchases of products containing ephedrine, pseudoephedrine, and phenylpropanolamine at a pharmacy.

J. Technology is available to record all purchases of products containing ephedrine, pseudoephedrine, and phenylpropanolamine at the point of sale and to transmit that information to a centralized location to be monitored and maintained in a central computer monitoring system operated by the Louisiana State Police. (Acts 2009, No. 314, § 1, eff. Aug. 15, 2009.)

§ 1049.3. Restriction on the sale of nonprescription products containing ephedrine, pseudoephedrine, or phenylpropanolamine or their salts, optical isomers, and salts of optical isomers.

A. A nonprescription material, compound, mixture, or preparation containing any detectable quantity of ephedrine, pseudoephedrine, or phenylpropanolamine, their salts or optical isomers, or salts of optical isomers shall be dispensed, sold, or distributed only by a licensed pharmacist, certified pharmacy technician, or pharmacy employee permitted by the Louisiana Board of Pharmacy.

B. A nonprescription material, compound, mixture, or preparation containing any detectable quantity of ephedrine, pseudoephedrine, or phenylpropanolamine, their salts or optical isomers, or salts of optical isomers shall not be dispensed, sold, or distributed by a pharmacist, certified pharmacy technician, or pharmacy employee to any person unless the following occur:

(1) The purchaser produces a federal or state issued photo identification, or a document that, with respect to identification, is considered acceptable for purposes of Sections 274a.2(b)(1)(v)(A) and 274a.2(b)(1)(v)(B) of Title 8, Code of Federal Regulations (as in effect on or after March 9, 2006).

(2) The purchaser signs a written or electronic log or receipt showing the date of the transaction, the name of the purchaser, and the amount of the material, compound, mixture, or preparation sold.

(3) The transaction information is recorded by the pharmacy and transmitted to the central computer monitoring system as provided for in this Part.

C. (1) A pharmacist, certified pharmacy technician, or pharmacy employee may sell or distribute nonprescription products containing ephedrine, pseudoephedrine, or phenylpropanolamine; however, those drugs shall not be distributed in a quantity greater than nine grams of ephedrine base, pseudoephedrine base, or phenylpropanolamine base, to the same purchaser within any thirty-day period.

(2) A pharmacist, certified pharmacy technician, or pharmacy employee selling or distributing nonprescription products containing ephedrine, pseudoephedrine, or phenylpropanolamine shall be exempt from the rules relative to the record keeping requirements for the dispensing of those nonprescription controlled dangerous substances; however, the pharmacist, certified pharmacy technician, or pharmacy employee shall record the transaction information and transmit it to the central computer monitoring system as provided for in this Part.

D. (1) No person shall purchase, receive, or otherwise acquire more than nine grams of any product, mixture, or preparation described in Subsection A of this Section within any thirty-day period.

(2) The requirements of this Section shall not apply to any quantity of such product, mixture, or preparation dispensed pursuant to a valid prescription from a licensed practitioner with prescriptive authority.

E. A law enforcement officer may, pursuant to R.S. 40:986(B), obtain an administrative search warrant to inspect the written logs or receipts maintained at a pharmacy pursuant to the provisions of this Section.

F. A parish or municipal government authority may regulate the selling, delivering, or providing of packages or grams of pseudoephedrine, ephedrine, or phenylpropanolamine only in a manner that is not more or less restrictive than regulation by the state under this Section. (Acts 2009, No. 314, § 1, eff. Aug. 15, 2009.)

LSLI 2009 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated the provisions of (B), as enacted by Acts 2009, No. 314, § 1, in the following manner: former (B)(1) as (B); and former (B)(1)(a) through (B)(1)(c) as (B)(1) through (B)(3).

CROSS REFERENCES

Louisiana Law. — Composition of schedules, see La. R.S. 40:964.

Central computer monitoring system; system requirements, see La. R.S. 40:1049.4.

§ 1049.4. Central computer monitoring system; system requirements.

A. In order to facilitate the monitoring of sales of nonprescription products containing ephedrine, pseudoephedrine, or phenylpropanolamine the pharmacist, certified pharmacy technician, or other pharmacy employee shall record all of the following information at the point of sale regarding the transaction:

(1) The date of the transaction.

(2) The name and address of the purchaser verified through photo identification of the purchaser as provided for in R.S. 40:1049.3(B)(1).

(3) The name, quantity of packages, and total gram weight of the product or products purchased, received, or otherwise acquired.

B. Upon recordation of the transaction information, the pharmacy shall transmit the information immediately to a central computer system for purposes of monitoring the sales of these products as provided for in this Section.

C. The central computer system authorized by the provisions of this Section shall be designed and operated to allow the monitoring and reading of sales information regarding products containing ephedrine, pseudoephedrine, and phenylpropanolamine at the point of sale instantly and on a real-time basis.

D. The central computer system authorized by the provisions of this Section shall be located within and administered by the Department of Public Safety and Corrections, office of state police.

E. The central computer monitoring system shall provide for the monitoring of sales of compounds containing ephedrine, pseudoephedrine, and phenylpropanolamine and shall be capable of providing an online computer alert, to ensure direct scrutiny of conditions which would violate the provisions of this Part by law enforcement.

F. The provisions of this Part shall not be construed to require that any pharmacy maintain the transaction records required under the provisions of this Part separate from the log book that is required under 21 U.S.C. 830(e). Use of the central computer monitoring system as required by this Part shall be deemed to satisfy both of these purposes. (Acts 2009, No. 314, § 1, eff. Aug. 15, 2009.)

LSLI 2009 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “R.S. 40:1049.3(B)(1)” for “R.S. 40:1049.3(B)(1)(a)” in (A)(2), as enacted by Acts 2009, No. 314, § 1.

§ 1049.5. Funding sources; no fees on pharmacists or pharmacies.

A. Funding for the acquisition, implementation, and operation of the central computer monitoring system shall be funded through appropriation, gifts, grants, donations, or any other funding sources not otherwise prohibited by law.

B. Thereafter, the maintenance of the central computer monitoring system shall be funded through appropriation, gifts, grants, donations, or any other funding sources not otherwise prohibited by law.

C. The Department of Public Safety and Corrections, office of state police, and the Louisiana Sheriffs’ Association may actively seek gifts, grants, and donations that may be available through the federal government or other sources to help fund the central computer monitoring system, provided that such gifts, grants, and donations are not otherwise prohibited by law or rule.

D. No fee shall be charged to any pharmacist or pharmacy to defray the costs of acquiring, implementing, or maintaining the central computer monitoring system as authorized by the provisions of this Part, nor shall any fee be charged to any pharmacist or pharmacy for the transmission of information to the central computer monitoring system. (Acts 2009, No. 314, § 1, eff. Aug. 15, 2009.)

§ 1049.6. Shared information; state police; sheriffs.

A. The Department of Public Safety and Corrections, office of state police shall share the information regarding the sale of products containing ephedrine, pseudoephedrine, or phenylpropanolamine as authorized by the provisions of this Part and provide instant access to the Louisiana Sheriffs’ Association.

B. The Department of Public Safety and Corrections, office of state police, is authorized to enter into a cooperative endeavor, memorandum of understanding, contract, or any other agreement with the Louisiana Sheriffs’ Association, or any other law enforcement agency in order to share the information regarding the sale of products containing ephedrine, pseudoephedrine, or phenylpropanolamine as authorized by the provisions of this Part and to provide instant access to all appropriate law enforcement agencies. (Acts 2009, No. 314, § 1, eff. Aug. 15, 2009.)

§ 1049.7. Board of Pharmacy access to information.

The Department of Public Safety and Corrections, office of state police, shall provide access to the information regarding the sale of products containing ephedrine, pseudoephedrine, or phenylpropanolamine as authorized by the provisions of this Part to the Louisiana Board of Pharmacy. (Acts 2009, No. 314, § 1, eff. Aug. 15, 2009.)

§ 1049.8. Pharmacists, certified pharmacy technician, or pharmacy employee not required to stop sale; may report.

A. (1) The provisions of this Part shall not be construed to require a pharmacist, certified pharmacy technician, or pharmacy employee to prohibit or complete a sale of a product containing ephedrine, pseudoephedrine, or phenylpropanolamine even if the pharmacist, certified pharmacy technician, or other employee observes a warning or signal from the central computer monitoring program which indicates that the purchaser has purchased those products in amounts which exceed the amount which can be purchased by law.

(2) The provisions of this Part shall not be construed to limit a pharmacist’s professional judgment as otherwise provided for by law or rules adopted by the Louisiana Board of Pharmacy.

B. A pharmacist, certified pharmacy technician, or pharmacy employee may report suspected violations of this Section or any other law to any local, state, or federal law enforcement agency, or the appropriate prosecutorial agency for further investigation or prosecution.

C. No pharmacist, certified pharmacy technician, or pharmacy employee who in good faith reports suspected violations as provided for in this Part shall be liable to any person or entity for any claim of damages as a result of the act of reporting the information, and no lawsuit may be predicated thereon. (Acts 2009, No. 314, § 1, eff. Aug. 15, 2009.)

LSLI 2009 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute made a stylistic change in (A)(1), as enacted by Acts 2009, No. 314, § 1.

§ 1049.9. Licensed practitioner with prescriptive authority exempted.

A health care practitioner with prescriptive authority who is licensed in the state of Louisiana shall be exempt from the requirements of the provisions of this Part in dispensing any product containing ephedrine, pseudoephedrine, or phenylpropanolamine to his patient. (Acts 2009, No. 314, § 1, eff. Aug. 15, 2009.)

§ 1049.10. Transmission of information contingent on functionality of central computer monitoring system.

A. The transmittal of transaction information of products containing ephedrine, pseudoephedrine, and phenylpropanolamine as authorized by the provisions of this Part is contingent upon the acquisition, implementation, and operation of the central computer monitoring system.

B. No licensed pharmacist, certified pharmacy technician, or pharmacy employee at a pharmacy located in Louisiana and permitted by the Louisiana Board of Pharmacy shall be required to transmit data to the central computer monitoring system until the funding for the acquisition and implementation of the central computer monitoring system has been secured through appropriation, gifts, grants, donations, or any other funding sources not otherwise prohibited by law.

C. No pharmacy, licensed pharmacist, certified pharmacy technician, or pharmacy employee at a pharmacy located in Louisiana and permitted by the Louisiana Board of Pharmacy shall be held responsible for failure to transmit transaction information as required by this Part if at any time the central computer monitoring system is rendered inoperable due to natural disaster, tampering, or any other reason. (Acts 2009, No. 314, § 1, eff. Aug. 15, 2009.)

§ 1049.11. Limitation of liability.

A. The owner or operator of a retail pharmacy, who has submitted to the United States Attorney General a self-certification in accordance with the requirements of 21 U.S.C. 830(e) regarding training of employees engaged in the sale of products containing ephedrine, pseudoephedrine, or phenylpropanolamine shall not be liable for violations of this Part by the retail pharmacy’s employees.

B. No licensed pharmacist, certified pharmacy technician, or pharmacy employee at a pharmacy located in Louisiana and permitted by the Louisiana Board of Pharmacy shall be personally liable for any act or omission resulting in damage, injury, or loss arising out of the dispensing of a compound containing ephedrine, pseudoephedrine, or phenylpropanolamine and the transmittal of that transaction to the central computer monitoring program as authorized by the provisions of this Part; however, this limitation of liability shall not be applicable if the damage, injury, or loss was caused by the gross negligence or willful or wanton misconduct of the pharmacist, certified pharmacy technician, or pharmacy employee. (Acts 2009, No. 314, § 1, eff. Aug. 15, 2009.)

LSLI 2009 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “this Part” for “this Act” in (A), as enacted by Acts 2009, No. 314, § 1.

PART 13. SUBSTANCE ABUSE/ADDICTION TREATMENT FACILITIES.

§ 1058.10. Drug free zone; notice; signs.

A. A drug free zone is an area inclusive of any property used as a drug treatment facility or within two thousand feet of such property. For the purposes of this Section, “drug treatment facility” means all property used for the diagnostic, treatment, and rehabilitative services to patients and their families with problems related to alcohol, drug, or substance abuse.

B. The local governing authority which has jurisdiction over zoning matters in which each drug free zone is located shall publish a map clearly indicating the boundaries of each drug free zone in accordance with the specifications in Subsection A. The drug free zone map shall be made an official public document and placed with the clerk of court for the parish or parishes in which the drug free zone is located.

C. (1) The secretary of the Department of Health and Hospitals shall develop a method by which to mark drug free zones, including the use of signs or other marking suitable to the situation. Signs or other markings shall be located in a visible manner on or near each drug treatment facility indicating that such area is a drug free zone, that such zone extends for a distance of two thousand feet, and that a felony violation of the Uniform Controlled Dangerous Substances Law will subject the offender to severe penalties under law. The Department of Health and Hospitals shall assist each drug treatment facility with providing for the posting required in this Subsection.

(2) The Department of Public Safety and Corrections shall coordinate and provide rules for the establishment of toll free telephone numbers for use in submitting anonymous information regarding drug activity to local law enforcement agencies. Such telephone numbers shall be displayed on the drug free zone signs which shall be manufactured in correctional institutions subject to the regulations of the office of corrections in the Department of Public Safety and Corrections.

D. (1) It shall be unlawful for any person to cover, remove, deface, alter, or destroy any sign or other marking identifying a drug free zone as provided in this Section.

(2) Any violation of this Subsection shall be punishable by a fine of not more than one thousand dollars or by a jail sentence of not more than six months, or both. (Acts 1994, 3rd Ex. Sess., No. 46, § 1; Acts 2010, No. 506, § 2, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 506 substituted “two thousand feet” for “one thousand feet” in (A) and (C)(1).

CROSS REFERENCES

Louisiana Law. — Violation of Uniform Controlled Dangerous Substances Law; drug free zone, see La. R.S. 40:981.3.

CHAPTER 5. MISCELLANEOUS HEALTH PROVISIONS.

PART 1-A. MINOR’S CONSENT TO MEDICAL TREATMENT AND RELATED PROCEDURES.
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PART 1-A. MINOR’S CONSENT TO MEDICAL TREATMENT AND RELATED PROCEDURES.

SUBPART A. MINOR’S CONSENT; MISCELLANEOUS PROVISIONS.

§ 1095. Medical treatment.

A. (1) Consent to the provision of medical or surgical care or services by a hospital or public clinic, or to the performance of medical or surgical care or services by a physician, licensed to practice medicine in this state, when executed by a minor who is or believes himself to be afflicted with an illness or disease, shall be valid and binding as if the minor had achieved his majority. Any such consent shall not be subject to a later disaffirmance by reason of his minority.

(2) A minor may consent to medical care or the administration of medication by a hospital licensed to provide hospital services or by a physician licensed to practice medicine in this state for the purpose of alleviating or reducing pain, discomfort, or distress of and during labor and childbirth. The manner of administration of medications includes but is not limited to intravenous, intramuscular, epidural, and spinal. This consent shall be valid and binding as if the minor had achieved her majority, and it shall not be subject to a later disaffirmance by reason of her minority.

B. The consent of a spouse, parent, guardian, or any other person standing in a fiduciary capacity to the minor shall not be necessary in order to authorize such hospital care or services or medical or surgical care or services, or administration of drugs to be provided by a physician licensed to practice medicine to such a minor.

C. Upon the advice and direction of a treating physician, or, in the case of a medical staff, any one of them, a physician or member of a medical staff may, but shall not be obligated to, inform the spouse, parent or guardian of any such minor as to the treatment given or needed, and such information may be given to, or withheld from the spouse, parent or guardian without the consent and over the express objection of the minor.

D. No hospital and no physician licensed to practice medicine in this state shall incur civil or criminal liability in connection with any examination, diagnosis and treatment authorized by this section except for negligence. (Added by Acts 1972, No. 182, § 1; Acts 1994, 3rd Ex. Sess., No. 18, § 2, eff. July 6, 1994; Acts 2001, No. 884, § 1.)

2001 Amendments. — Acts 2001, No. 884, § 1, effective August 15, 2001, added (A)(2); inserted “or administration of drugs” in (B).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 40:1095(A), OPINION NUMBER 82-1057, La. Atty. Gen. Op. No. 1982-1057; 1982 La. AG LEXIS 80.

Atty. Gen. Op Nos. 75-1740, 76-454, 83-174, OPINION No. 83-879, La. Atty. Gen. Op. No. 1983-879; 1983 La. AG LEXIS 170.

A minor, while having the right to consent to medical treatment, has no right to refuse medical treatment when that treatment is consented to by his parents and proposed by a licensed physician., OPINION No. 88-232, La. Atty. Gen. Op. No. 1988-232; 1988 La. AG LEXIS 368.

Minor may give her consent to prenatal care, which may not be subject to a later disaffirmance because of her minority., OPINION 01-398, La. Atty. Gen. Op. No. 2001-398; 2001 La. AG LEXIS 525.

TREATISES AND LAW REVIEWS

Louisiana Treatises. — 1-2 Louisiana Tort Law § 2.09 > Chapter 2 INTENTIONAL TORTS AND DEFENSES > § 2.09 Defenses to Intentional Torts: Introduction.

Louisiana Law Reviews. — Comment: Proposed Legislation for Safely Regulating the Increasing Number of Living Organ and Tissue Donations by Minors. 61 La. L. Rev. 433 (Winter, 2001).

§ 1096. Treatment for drug abuse.

A. Consent to the provision of medical or surgical care or services by a hospital or public clinic, or to the performance of medical or surgical care or services by a physician, licensed to practice medicine in this state, when executed by a minor who is or believes himself to be addicted to a narcotic or other drug, shall be valid and binding as if the minor had achieved his majority. Any such consent shall not be subject to a later disaffirmance by reason of his minority.

B. The consent of a spouse, parent, guardian or any other person standing in a fiduciary capacity to the minor shall not be necessary in order to authorize such hospital care or services or medical or surgical care or services to be provided by a physician licensed to practice medicine to such a minor.

C. Upon the advice and direction of a treating physician, or, in the case of a medical staff, any one of them, a physician or member of a medical staff may, but shall not be obligated to, inform the spouse, parent or guardian of any such minor as to the treatment given or needed, and such information may be given to, or withheld from the spouse, parent or guardian without the consent and over the express objection of the minor.

D. No hospital and no physician licensed to practice medicine in this state shall incur civil or criminal liability in connection with any examination, diagnosis and treatment authorized by this section except for negligence. (Added by Acts 1972, No. 183, § 1.)

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: The Doctrines of Lack of Consent and Lack of Informed Consent in Medical Procedures in Louisiana. 45 La. L. Rev. 1 (September, 1984).

Comment: Proposed Legislation for Safely Regulating the Increasing Number of Living Organ and Tissue Donations by Minors. 61 La. L. Rev. 433 (Winter, 2001).

§ 1097. Donation of blood.

A. Notwithstanding any other provision of the laws of the state of Louisiana, a minor may give consent to the donation of his blood and to the penetration of tissue necessary to accomplish such donation if either of the following criteria is satisfied:

(1) The minor has reached the age of sixteen years and the written consent of the parents, legal guardian, or person who has legal authority to consent on behalf of the minor has been obtained.

(2) The minor has reached the age of seventeen years. The consent of the parents or guardian of a minor who has reached the age of seventeen years shall not be required.

B. No minor shall be compensated for the donation of his blood.

C. Consent which is obtained pursuant to this Section shall not be subject to deferments because of minority. (Added by Acts 1972, No. 361, § 1; Amended by Acts 1978, No. 173, § 1; Acts 2010, No. 145, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 145 added the (A) designation; in (A), deleted “who has reached the age of seventeen years” following “a minor” and “or her” preceding “blood” and substituted “if either of the following criteria is satisfied” for “but such minor shall not be compensated therefor. Such consent shall not be subject to deferments because of minority, and the consent of the parents or guardian of such a minor shall not be required in order to authorize such donation and penetration of tissue”; and added (A)(1), (A)(2), (B) and (C).

CROSS REFERENCES

Municipal Law. — Standards for the operation of blood banks and plasmapheresis centers. New Orleans Code of Ordinance ch. 82, art. XI.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: The Doctrines of Lack of Consent and Lack of Informed Consent in Medical Procedures in Louisiana. 45 La. L. Rev. 1 (September, 1984).

Comment: Proposed Legislation for Safely Regulating the Increasing Number of Living Organ and Tissue Donations by Minors. 61 La. L. Rev. 433 (Winter, 2001).

SUBPART B. PREVENTIVE ALCOHOLISM AND ADDICTION COUNSELING AND TREATMENT FOR ALCOHOL OR DRUG ABUSE FOR MINOR CHILDREN.

§ 1098.1. Statement of purpose.

It is the purpose of this Subpart to provide for accessibility to preventive alcoholism and addiction counseling or treatment by qualified professionals for minor children. (Acts 1994, 3rd Ex. Sess., No. 18, § 1, eff. July 6, 1994.)

§ 1098.2. Definitions.

As used in this Subpart, the following terms shall have the following meanings:

(1) “Child” means an unmarried individual under the age of eighteen.

(2) “Facility” means an entity licensed by the Department of Health and Hospitals that provides a broad range of diagnostic, treatment, and rehabilitation services on both a scheduled and nonscheduled basis in an accessible residential or nonresidential setting by qualified professionals to persons and their families in need of counseling or treatment related to alcohol abuse and alcoholism, or drug abuse, or both.

(3) “Parent” shall be defined as provided in Ch.C. Article 116.

(4) “Preventive alcoholism and addiction counseling”, hereinafter referred to as “preventive counseling”, means services, general guidance and support, or service coordination, including but not limited to individual and group counseling, support services, and education about alcohol and other drugs and their effects, which are provided by a qualified professional to prevent a child from developing or suffering from alcoholism, alcohol or drug addiction, alcohol or drug abuse, or related physical, emotional, or mental health problems.

(5) “Qualified professional” shall include:

(a) A certified substance abuse counselor or certified prevention counselor.

(b) A licensed clinical social worker, psychologist licensed under R.S. 37:2351 et seq., medical psychologist licensed under R.S. 37:1360.51 et seq., physician licensed to practice medicine by the Louisiana State Board of Medical Examiners, or licensed professional counselor.

(c) A substance abuse counselor in training or prevention counselor in training with approved supervision from a certified substance abuse counselor, licensed clinical social worker, licensed professional counselor, or certified prevention counselor.

(d) A teacher or other educational professional with specialized training in substance abuse, as outlined by the office of alcohol and drug abuse.

(e) A registered nurse who has at least one year of experience in the treatment of alcoholism, addiction, or other alcohol and drug-related problems.

(6) “School” means any public elementary or secondary school in the state of Louisiana operated by a city or parish school board or any nonpublic school approved by the State Board of Elementary and Secondary Education.

(7) “Treatment” means an active effort to accomplish an improvement in the mental condition or behavior of a child or to prevent deterioration in his condition or behavior as it relates to drug or alcohol abuse. Treatment includes but is not limited to hospitalization, partial hospitalization, outpatient services, examination, diagnosis, training, the use of pharmaceuticals, and other services as necessary to treat such abuse. (Acts 1994, 3rd Ex. Sess., No. 18, § 1, eff. July 6, 1994; Acts 1999, No. 1117, § 1, eff. July 9, 1999; Acts 1999, No. 1309, § 8, eff. Jan. 1, 2000; Acts 2009, No. 251, § 9, eff. Jan. 1, 2010.)

2009 Amendments. — The 2009 amendment by No. 251 added “medical psychologist licensed under R.S. 37:1360.51 et seq.” in (5)(b) and made a related change.

1999 Amendments. — Acts 1999, No. 1117, § 1, effective July 9, 1999, substituted “certified substance abuse counselor or certified prevention counselor” for “substance abuse counselor who has been certified and has worked in a licensed substance abuse treatment program for a minimum of two years” in (5)(a); substituted “physician licensed to practice medicine by the Louisiana State Board of Medical Examiners, or licensed professional counselor” for “or licensed physician” in (5)(b); added (5)(c) and redesignated the remaining subparagraphs accordingly; substituted “with specialized training in substance abuse, as outlined by the office of alcohol and drug abuse” for “who has completed training through the Substance Abuse Prevention Education Program of the state Department of Education” in (5)(d).

Acts 1999, No. 1309, § 8, effective January 1, 2000, substituted “licensed clinical” for “board-certified” in (5)(b).

§ 1098.3. Consent requirements.

A. A school or a facility may provide preventive counseling or treatment to a child without parental consent if all of the following conditions are met:

(1) The child requests such preventive counseling or treatment.

(2) The child withholds permission to contact a parent or parents to seek consent.

(3) A qualified professional reasonably determines in good faith and based on independent evidence that seeking parental consent would not be helpful and would be harmful to the child.

(4) The child provides a statement of his or her reason for seeking preventive counseling or treatment and provides written consent for such services.

B. When requesting a child’s written consent for providing preventive counseling or treatment, the school or facility shall comply with all of the following:

(1) Advise the child of the purpose and nature of the preventive counseling or treatment.

(2) Inform the child that the school or facility will maintain a confidential written record of the services provided.

(3) Inform the child that he or she may withdraw consent and cease participating in the preventive counseling or treatment at any time. (Acts 1994, 3rd Ex. Sess., No. 18, § 1, eff. July 6, 1994.)

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Proposed Legislation for Safely Regulating the Increasing Number of Living Organ and Tissue Donations by Minors. 61 La. L. Rev. 433 (Winter, 2001).

§ 1098.4. Facility requirements.

Any school or facility that provides preventive counseling or treatment services to a child, without parental consent, shall at a minimum:

(1) Maintain a written record of the reason for the preventive counseling or treatment without parental consent and a record of the attempts, if any, made to obtain such consent.

(2) Conduct an initial assessment and evaluation of the child to determine the extent of preventive counseling or treatment services needed.

(3) Prepare a written plan for the provision of preventive counseling or treatment based on the individual assessment and evaluation of the child’s needs.

(4) Provide preventive counseling or treatment in accordance with the written plan.

(5) Maintain a written record of the services provided to the child including periodic notes relating to the child’s progress.

(6) When it has been determined such services are no longer necessary or the child withdraws from the program, prepare a written summary of the preventive counseling or treatment provided to the child and a statement of the child’s progress and maintain such summary and statement as part of the child’s records. (Acts 1994, 3rd Ex. Sess., No. 18, § 1, eff. July 6, 1994.)

§ 1098.5. Parental involvement in counseling.

Any school or facility that provides preventive counseling or treatment to a child shall seek, only with the written consent of the child, the involvement of a parent, family member, or other individual close to the child. Such involvement shall be in conformity with the confidentiality requirements of R.S. 40:1098.8. (Acts 1994, 3rd Ex. Sess., No. 18, § 1, eff. July 6, 1994.)

§ 1098.6. Limitation of liability.

A. Any qualified professional who provides services in accordance with the provisions of this Subpart without the permission of one or both of the child’s parents shall be presumed to be acting in good faith.

B. Any qualified professional found to be acting in good faith and in compliance with the provisions of this Subpart, and absent willful and wanton misconduct, shall be immune from any liability, civil or criminal, that might otherwise be incurred or imposed as a result of action taken pursuant to this Subpart. (Acts 1994, 3rd Ex. Sess., No. 18, § 1, eff. July 6, 1994.)

§ 1098.7. Authorized resources.

A school or facility may solicit and use any available state, federal, or private resources, which may include but shall not be limited to funds, in-kind resources, or volunteer services, for the purpose of providing preventive counseling services or treatment for alcohol or drug abuse. (Acts 1994, 3rd Ex. Sess., No. 18, § 1, eff. July 6, 1994.)

§ 1098.8. Confidentiality.

Notwithstanding any other provision of law to the contrary, the identity of persons receiving preventive counseling or treatment and all records containing information regarding the provision of preventive counseling or treatment shall be confidential. No qualified professional or employee of a school or facility providing preventive counseling or treatment shall disclose any records or information in such records containing the identity of any child receiving preventive counseling or treatment except in compliance with state and federal laws and regulations. (Acts 1994, 3rd Ex. Sess., No. 18, § 1, eff. July 6, 1994.)

CROSS REFERENCES

Louisiana Law. — Parental involvement in counseling, see La. R.S. 40:1098.5.

Exceptions, see La. R.S. 44:4.1.

PART 7-A. LEGEND DRUGS.

§ 1237. Definitions.

For the purpose of this Part:

(1) “Code imprint” means a series of letters or numbers assigned by the manufacturer or distributor to a specific drug, or marks or monograms unique to the manufacturer, distributor, or both. The National Drug Code may be used as a code imprint.

(2) “Distributor” means any corporation, person, or entity not engaged in the manufacture of a legend drug product, who distributes for resale and distribution a legend drug product under the label of such corporation, person, or entity.

(3) “Legend drug” means any drug or drug product bearing on the label of the manufacturer or distributor, as required by the Federal Food and Drug Administration, the statement “Caution: Federal law prohibits dispensing without prescription.”

(4) “Solid dosage forms” means capsules or tablets intended for oral administration. (Added by Acts 1982, No. 872, § 1, eff. Jan. 1, 1984.)

JUDICIAL DECISIONS

INDEX

GOVERNMENTS

• State & Territorial Governments

•• Police Power

GOVERNMENTS

• State & Territorial Governments

•• Police Power. — La. Rev. Stat. Ann. §§ 37:1164(45) and 40:1237(3) and La. Admin. Code tit. 46, pt. LIII, § 3501(A) required that a hospital’s exclusive licensed pharmacy operator oversee the storage and dispensing of legend drugs or kits that included legend drugs. Accordingly, a hospital’s storage of these drugs and kits outside of the hospital pharmacy contravened the governing regulations. Lifemark Hospitals, Inc. v. Liljeberg Enters. (In re Liljeberg Enters.), 304 F.3d 410, 2002 U.S. App. LEXIS 17835 (Aug. 28, 2002).

§ 1238. Legend drug imprint.

A. No legend drug in solid dosage form may be manufactured or distributed for sale in this state unless there is clearly marked or imprinted on the dosage form a code imprint identifying the drug and the manufacturer or distributor of the drug. The Louisiana Department of Health and Hospitals, upon application by a manufacturer or distributor, may exempt a particular drug product from the requirement to be imprinted on the grounds that imprinting is not feasible because of said drug product’s size, texture, or other unique characteristics.

B. On or before January 1, 1984, manufacturers or distributors of legend drugs shall provide to the Department of Health and Hospitals a list of their legend drugs and the description of the code imprint each bears. The department shall provide for the distribution of the information required to be submitted under this Part to all poison control centers in the state. The department shall provide to any licensed health care provider, upon request, lists of legend drugs and code imprints provided to the department under this Section, but may charge a reasonable fee to cover copying and postage costs. Manufacturers and distributors shall provide updated lists to the department annually or as changes or revisions occur.

C. A legend drug that does not meet the above requirements shall be deemed misbranded.

D. Whoever manufactures or distributes for sale or otherwise provides to any other person for dispensing any legend drug in solid dosage form that fails to comply with this Section shall be fined twenty-five thousand dollars, or imprisoned for five years, or both.

E. The provisions of Subsections A, B, C, and D of this Section shall not apply to any of the following:

(1) Drugs purchased by a pharmacy, pharmacist, or licensed wholesaler prior to January 1, 1984, and held in stock for resale.

(2) Drugs which are manufactured by or upon the order of a practitioner licensed by law to prescribe or administer drugs and which are to be used solely by the patient for whom prescribed. (Added by Acts 1982, No. 872, § 1, eff. Jan. 1, 1984.)

§ 1238.1. Sale, distribution, or possession of legend drug without prescription or order prohibited; exceptions; penalties.

A. It shall be unlawful for any person to sell, deliver, or possess any legend drug except upon the order or prescription of a physician or licensed health care practitioner as defined in R.S. 40:961(31). This Section shall not apply to sale, delivery, or possession by drug wholesalers or drug manufacturers, or their agents or employees, or to any practitioner acting within the scope of his license, or to a common or contract carrier or warehouseman, or any employee thereof, whose possession of any legend drug is in the usual course of business or employment.

B. Repealed by Acts 2010, No. 360, § 1, effective August 15, 2010.

C. Any person who violates the provisions of this Section shall be imprisoned, with or without hard labor, for not more than five years and may be sentenced to pay a fine of not more than five thousand dollars. (Acts 2006, No. 565, § 1, eff. Aug. 15, 2006; Acts 2007, No. 287, § 1, eff. Aug. 15, 2007; Acts 2010, No. 360, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 360 deleted (B).

2007 Amendments. — Acts 2007, No. 287, § 1, effective August 15, 2007, inserted present (B) and redesignated the remaining subsection accordingly.

§ 1238.2. Prescription requirements; penalties.

A. A prescription, in order to be effective in legalizing the possession of legend drugs, shall be issued for a legitimate medical purpose by one authorized to prescribe the use of such legend drugs. An order purporting to be a prescription issued to a drug abuser or habitual user of legend drugs, not in the course of professional treatment, is not a prescription within the meaning and intent of this Section. Any person who knows or should know that he or she is filling such a prescription or order to a drug abuser or habitual user of legend drugs, as well as the person issuing the prescription, may be charged with a violation of this Section. A legitimate medical purpose shall include use of the drug in the course of a bona fide research program in conjunction with a hospital or university.

B. Any person who violates the provisions of this Section shall be imprisoned, with or without hard labor, for not more than five years and may be sentenced to pay a fine of not more than five thousand dollars. (Acts 2006, No. 565, § 1, eff. Aug. 15, 2006.)

§ 1238.3. Obtaining legend drugs by misrepresentation or fraud; penalties.

A. It shall be unlawful for any person knowingly or intentionally to acquire or obtain possession of a legend drug by misrepresentation, fraud, forgery, deception or subterfuge.

B. Any person who violates the provisions of this Section shall be imprisoned, with or without hard labor, for not more than five years and may be sentenced to pay a fine of not more than five thousand dollars. (Acts 2006, No. 565, § 1, eff. Aug. 15, 2006.)

§ 1238.4. Prescriptions; electronic questionnaires.

A. As used in this Section, the following terms shall have the following meanings unless the context clearly indicates otherwise:

(1) “Electronic questionnaire” means a computer-assisted system for collecting a person’s health care data.

(2) “Valid physician-patient relationship” means a medical relationship that exists when the practitioner has conducted at least one medical evaluation with a person in the physical presence of the practitioner, without regard to whether portions of the evaluation are conducted by other practitioners.

B. A prescription issued solely upon the results of answers to an electronic questionnaire, in the absence of a documented patient evaluation including a physical examination, shall be considered issued outside the context of a valid physician-patient relationship and shall not be a valid prescription.

C. If a pharmacist knowingly dispenses a prescription authorized solely on the result of an electronic questionnaire, he shall be in violation of this Section.

D. A pharmacist who knows that a prescription has been authorized in the absence of a valid physician-patient relationship, or otherwise in violation of the prescriber’s standard of practice, shall not fill such prescription.

E. A pharmacist who dispenses prescription drugs in violation of this Section is not acting in the best interest of the patient and is dispensing outside the course of the professional practice of pharmacy.

F. A pharmacist who violates the provisions of this Section shall be imprisoned, with or without hard labor, for not more than five years and may be sentenced to pay a fine of not more than five thousand dollars. (Acts 2007, No. 318, § 1, eff. Aug. 15, 2007.)

PART 7-B. ANABOLIC STEROID.

§ 1239. Uses authorized; regulation; penalties.

A. The provisions of this Section and of the Uniform Controlled Dangerous Substances Law do not apply to anabolic steroids that are expressly intended for administration to livestock or other nonhuman species, that are approved by the federal Food and Drug Administration for such use.

B. “Anabolic steroid” as used herein means any anabolic steroid or synthetic derivative of testosterone, including but not limited to the following:

(1) Bodenone.

(2) Chlorotestosterone.

(3) Clostebol.

(4) Chorionic gonadotropin.

(5) Dehydrochlormethyltestosterone.

(6) Dihydrotestosterone.

(7) Drostanolone.

(8) Ethylestrenol.

(9) Fluoxymesterone.

(10) Mesterolone.

(11) Methandienone.

(12) Methandranone.

(13) Methandriol.

(14) Methandrostenolone.

(15) Methyltestosterone.

(16) Mibolerone.

(17) Nandrolone.

(18) Norethandrolone.

(19) Oxandrolone.

(20) Oxymesterone.

(21) Oxymetholone.

(22) Stanolone.

(23) Stanozolol.

(24) Testolactone.

(25) Testosterone.

(26) Trenbolone.

C. (1) A physician, dentist, or veterinarian shall not prescribe, dispense, deliver, or administer an anabolic steroid for human use or cause an anabolic steroid to be administered under his direction or supervision for human use except for a valid medical purpose and when required by demonstrable generally accepted medical indications. Bodybuilding, muscle enhancement, or increasing muscle bulk or strength through the use of an anabolic steroid by a person who is in good health is not a valid medical purpose.

(2) Whoever violates the provisions of this Subsection shall be subject to suspension or revocation of his license to practice medicine, dentistry, or veterinary medicine by his governing board.

(3) Whoever violates the provisions of this Subsection shall also be fined not more than five thousand dollars or imprisoned with or without hard labor for not more than five years, or both. (Acts 1988, No. 362, § 1; Acts 1989, No. 345, § 1; Acts 1989, No. 704, § 1; Acts 1990, No. 542, § 1; Acts 1991, 1st Ex. Sess., No. 2, § 1.)

CROSS REFERENCES

Louisiana Law. — Prohibited acts—Schedule III; penalties, see La. R.S. 40:968.

Municipal Law. — Municipal and parish organization: drug-free workforce > prohibitions and requirements of this ch. Baton Rouge Code of Ordinance § 1:903.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Anabolic steroids, even when combined with an F.D.A. — approved legend drug, and used solely for a valid medical purpose, are subject to control as a controlled dangerous substance under Schedule II, La. R.S. 40:964(F)., OPINION No. 91-165, La. Atty. Gen. Op. No. 1991-165; 1991 La. AG LEXIS 168.

CHAPTER 6. DEPARTMENT OF PUBLIC SAFETY.

PART 2-A. LOUISIANA MEDICAL ADVISORY BOARD.

Section

1356. Limitation of liability; reporting impaired applicants for license or licensed drivers; confidentiality.

PART 2-A. LOUISIANA MEDICAL ADVISORY BOARD.

§ 1356. Limitation of liability; reporting impaired applicants for license or licensed drivers; confidentiality.

A. As used in this Part, “health care provider” means and includes any person defined in R.S. 40:1299.41, and “board” means the Louisiana Medical Advisory Board.

B. No person shall have a cause of action for damages or loss against any health care provider nor shall any criminal liability be imposed as a result of a report by the health care provider to the Department of Public Safety and Corrections or the Louisiana Medical Advisory Board of any visual ability or physical condition, impairment, or disability of an applicant for a driver’s license or of a licensed driver, which may impair such person’s general ability to exercise ordinary and reasonable control in the operation of a motor vehicle, whether the health care provider is statutorily mandated to make such a report or whether such report is made voluntarily, when the health care provider is acting without malice and in the reasonable belief that such action is warranted to protect the public.

C. No person shall have a cause of action for damages or loss against any member of the board for his actions as a result of his official duties when the member of the board is acting without malice and in the reasonable belief that such action is warranted by the information as presented to the board.

D. A health care provider who conducts an examination of an applicant for a driver’s license or of a licensed driver, at the board’s request, relative to an individual’s general ability to exercise ordinary and reasonable control in the operation of a motor vehicle, shall not be liable for damages or loss as a result of his report to the board nor shall such health care provider be considered a guarantor of the applicant’s or licensed driver’s ability to exercise ordinary and reasonable control in the operation of a motor vehicle.

E. (1) Any office of motor vehicles employee or agent in the performance of his duties related to drivers’ licenses, law enforcement officer, health care provider, or any family member having first-hand knowledge of any condition of an applicant for a driver’s license or of a licensed driver may file a report with the Department of Public Safety and Corrections stating that he believes an applicant for a driver’s license or a licensed driver is unable to safely operate a motor vehicle.

(2) The report shall state that the person reasonably and in good faith believes an applicant for a driver’s license or a licensed driver cannot safely operate a motor vehicle and shall be based upon personal observation or physical evidence which shall be described in the report, or the report shall be based upon an investigation by a law enforcement officer. The report shall be a written declaration in the form prescribed by the Department of Public Safety and Corrections and shall include the name, address, telephone number, and signature of the person making the report.

(3) Upon receipt of the report, the Department of Public Safety and Corrections shall send written notification to the applicant for a driver’s license or the licensed driver requiring him to submit to a medical examination. The medical examination shall be conducted, and the completed medical examination form shall be submitted to the department not later than thirty days after the date written notification of the need for a medical examination is sent. Upon receipt of the examination form or lapse of the thirty days if no form is received, the department shall take appropriate action as provided in R.S. 32:424 against the applicant for a driver’s license or the licensed driver.

(4) No person, nor the Department of Public Safety and Corrections, nor the board shall be liable for damages or loss as a result of the failure to file a report or the failure to act upon or investigate a report.

(5) Any person who makes a report pursuant to this Section shall be immune from any criminal or civil liability that otherwise might result from making the report when that person is acting without malice and in the reasonable belief that such action is warranted to protect the public. (Acts 1988, No. 702, § 1, eff. July 15, 1988; Acts 1995, No. 1079, § 1; Acts 2001, No. 806, § 1.)

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “R.S. 40:1299.41(A)” for “R.S. 40:1299.41(A)(1)” in (A).

2001 Amendments. — Acts 2001, No. 806, § 1, effective August 15, 2001, inserted “law enforcement officers, and other persons,” and “confidentiality” to the section heading; added (F).

TREATISES AND LAW REVIEWS

General Law Reviews. — Comment: Who Will Take the Keys from Grandpa? 21 T.M. Cooley L. Rev. 257 (2004).

CHAPTER 8. BUILDING REGULATIONS.

PART 5. EQUAL ACCESS TO GOVERNMENTAL AND PUBLIC FACILITIES FOR THE DISABLED COMMUNITY.

Section

1742. Parking spaces for certain disabled persons.

1742.1. Additional fine for enforcement of mobility-impaired parking regulations.

1742.2. Local variances in mobility-impaired parking restrictions.

PART 5. EQUAL ACCESS TO GOVERNMENTAL AND PUBLIC FACILITIES FOR THE DISABLED COMMUNITY.

2011 Amendments. — The 2011 amendment by No. 398 substituted “the Disabled Community” for “Physically Handicapped” in the part heading.

§ 1742. Parking spaces for certain disabled persons.

A. (1) Each state agency and political subdivision having jurisdiction over a public facility and each owner or lessee of a private facility shall, in accordance with applicable zoning and building codes, provide and maintain a minimum number of specially designed and marked motor vehicle parking spaces for the exclusive use of persons whose vehicles are identified by license plates, hang tags, or special parking cards for the mobility impaired issued pursuant to R.S. 47:463.4 or 463.4.1. The mobility-impaired parking spaces shall adhere to the ADA Standards and shall include mobility-impaired loading and unloading areas, access aisles, access ramps, and curb cuts. The minimum number of such parking spaces shall be as established by the ADA Standards. Public building or facility and private building or facility, as the terms are used in this Section, shall be as defined in R.S. 40:1732, and shall include public and private property which is open to the public and to which the public is invited for commercial or governmental purposes.

(2) The fire marshal may, in cases of extreme hardship, waive any provisions of this Section after consultation with Louisiana Rehabilitation Services.

(3) Any owner or lessee of a facility who fails to provide and maintain spaces reserved and designated for the exclusive use of vehicles bearing a special license plate or parking card issued to a mobility-impaired driver free of obstructions shall be fined not more than five hundred dollars.

B. (1) No person shall park any vehicle in a mobility-impaired parking space unless such person has a license plate or hang tag for the mobility-impaired issued pursuant to R.S. 47:463.4 or a properly displayed special parking card issued pursuant to R.S. 47:463.4.1.

(2) (a) The law enforcement officer shall be authorized to issue a citation or take whatever law enforcement action is deemed necessary or both. Furthermore, when an individual found to be in violation of these provisions refuses a request by a law enforcement officer to move the vehicle found in violation, the officer shall be authorized to have such vehicle towed.

(b) The citation shall contain information concerning the nature, date, time, and location of the alleged violation, the state vehicle license plate number, and the make of vehicle. In those cases where a license plate is not visible or legible, the vehicle identification number shall be used in lieu of the state vehicle plate number. The citation shall also contain information advising the person charged of the manner and the time in which he may contest the violation charged in the citation. The citation shall also provide that a failure to timely answer or appear before a court of competent jurisdiction shall be considered a prima facie admission of the violation set forth in the citation, in which the court may assess the appropriate fine or fines and all penalties incidental thereto.

(c) The citation issued pursuant to the provisions of this Subsection shall be personally served upon the operator of the vehicle by affixing the parking citation to the vehicle in a conspicuous place thereon. The original parking citation shall bear the name or initials and identification number of the issuing officer who shall affirm the truth of the facts set forth therein. An operator of a vehicle who is not the owner, but who uses or operates the vehicle with permission of the owner, expressed or implied, shall be considered the agent of the owner to receive the citation required to be served upon the operator or registered owner of a vehicle in accordance with the provisions of this Subsection. When a citation is issued for an alleged violation of the laws governing parking in a mobility-impaired parking space, loading and unloading areas, access aisles, access ramps, and curb cuts, there shall be a rebuttable presumption that a person in whose name the vehicle is registered was the operator of the vehicle when the alleged violation was committed.

(d) In the event that the registered owner or operator of a vehicle drives the vehicle away from or in any manner leaves the site of the violation while the issuing officer is preparing the citation, or refuses service of the parking citation and drives away from or in any manner leaves the site of the violation, this fact shall be duly noted on the original and all copies of the parking citation. This original and all copies of a parking citation shall constitute a business record of the law enforcement agency issuing the citation and shall constitute prima facie evidence that the citation was issued and that an attempt at service was made in accordance with the provisions of this Subsection.

(3) The first violation of the provisions of this Subsection shall be punished by a fine of two hundred seventy-five dollars. A subsequent violation shall be punished by a fine of five hundred dollars.

(4) If the violator is other than an individual, a fine of five hundred dollars shall be imposed.

(5) In addition to such fine, the violator may also be required to pay the towing fee and any storage costs which are incurred.

(6) The state of Louisiana shall recognize parking cards or other removable windshield placards and special license plates which have been issued by authorities of other states and countries for the purpose of identifying vehicles permitted to utilize parking spaces reserved for the mobility-impaired.

(7) No fine issued pursuant to this Section shall be reduced or suspended.

C. Subsection B of this Section shall not be construed to affect or preempt any ordinance of any local governmental subdivision or to prohibit any local governmental subdivision of the state from adopting ordinances regulating mobility-impaired parking which ordinances may provide for penalties and enforcement as deemed appropriate by the local governing authority. The governing authorities of local governmental subdivisions may adopt such ordinances pursuant to R.S. 32:41 or 42, R.S. 33:1236(28), any applicable provisions of a home rule charter, or any other applicable provision of law. Except as provided in R.S. 46:2583(A)(2), the provisions of local ordinances shall control in all aspects of enforcement of such ordinances. (Added by Acts 1977, No. 625, § 1; Amended by Acts 1995, No. 573, § 1; Acts 1995, No. 880, § 1; Acts 1997, No. 278, § 1, eff. June 17, 1997; Acts 1999, No. 1307, § 2, eff. July 12, 1999; Acts 2001, No. 508, § 1, eff. June 21, 2001; Acts 2011, No. 398, § 1, eff. Aug. 15, 2011; Acts 2012, No. 38, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 38 substituted “Louisiana Rehabilitation Services” for “the office of rehabilitative services” in (A)(2).

2011 Amendments. — The 2011 amendment by No. 398, in (A)(1), substituted “jurisdiction over a public facility and each owner or lessee of a private facility” for “jurisdiction over street parking or a government facility and each owner or lessee of a public facility,” “ADA Standards” for “ADAAG specifications” and similar language twice and “Public building or facility and private building or facility, as the terms are used in this Section, shall be as defined in R.S. 40:1732, and shall include public and private property” for “Public facility, as the term is used in this Section, shall be as defined in R.S. 40:1732, and shall include private property”; deleted “public” preceding “facility” in (A)(3); and made a stylistic change.

2001 Amendments. — Acts 2001, No. 508, § 1, effective June 21, 2001, added (C).

1999 Amendments. — Acts 1999, No. 1307, § 2, effective July 12, 1999, rewrote (A)(1), which read: “Each state agency and political subdivision having jurisdiction over street parking or publicly owned and operated parking facilities shall provide a minimum number of specially designed and marked motor vehicle parking spaces for the exclusive use of persons whose vehicles are identified by license plates or parking cards for the mobility impaired which contain the word ‘handicapped’ embossed on the license plate or parking card. The motor vehicle parking spaces shall adhere to the ADAAG specifications. The minimum number of such parking spaces shall be as established by ADAAG”; inserted “provide and” following “facility who fails to” in (A)(3); deleted the former (B)(1), which read: “Each state agency and political subdivision having jurisdiction over state parking, publicly owned and operated parking facilities, public facilities, or public facilities for accommodation shall provide for and enforce a penalty of two hundred seventy-five dollars for persons who park in spaces for the mobility impaired who do not have a license plate for the mobility impaired which contains the word ‘handicapped’ embossed on the license plate or a properly displayed parking card issued pursuant to R.S. 47:463.4 or 463.4.1”; deleted the former (B)(2), which read: “In addition to such fine, the offender may also be required to pay the towing fee and any storage costs which are incurred”; deleted the former (B)(3)(a), which read: “In addition to all fines, fees, costs, and punishment authorized by this Subsection, any parish which institutes a formal program of utilizing disabled volunteers to assist the law enforcement agency in enforcing the provisions of this Subsection may provide for and enforce an additional twenty-five dollar fine for each violation of such provisions”; deleted the former (B)(3)(b), which read: “All monies collected by the court from such additional fine shall be forwarded by the officer of the court who collects the same to the parish governing authority within thirty days after the fine is collected”; deleted the former (B)(3)(c), which read: “The proceeds of such additional fine shall be used by the parish governing authority exclusively to fund the formal program of utilizing volunteers to aid in enforcing the provisions of this Subsection”; added (B)(1) through (B)(7).

CROSS REFERENCES

Louisiana Law. — Dispositions of fines and forfeitures, see La. R.S. 15:571.11.

Handicapped parking enforcement, see La. R.S. 40:1400.

Penalties, see La. R.S. 40:1743.

Disability Affairs Trust Fund, see La. R.S. 46:2583.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The fines which are imposed upon violators of the handicapped parking laws are mandatory. However, those courts are described in La. C. Cr. P. art. 931 may utilise the suspension provisions of La. C. Cr. P. Art. 894. “City court” as defined by La. C. Cr. P. art. 931 specifically excludes mayor’s courts and justices of the peace. Therefore, these forums do not have the authority to suspend the fines imposed for violation of handicapped parking laws. However, since city courts are included within those courts defined in La. C. Cr. P. art. 931, a city magistrate with the City Court of Kenner may suspend the fines imposed for the violation of handicapped parking laws., OPINION No. 96-148, La. Atty. Gen. Op. No. 1996-148; 1996 La. AG LEXIS 236.

All state agencies and political subdivisions with jurisdiction over street parking or publicly owned and operated parking facilities must comply with the mandatory fine and disbursement provisions of La. R.S. 46:2583 and La. R.S. 40:1742. Furthermore, both the $275 fine and the $25 fine under such provisions are mandatory, and may not be reduced., Opinion No. 99-18, La. Atty. Gen. Op. No. 1999-18; 1999 La. AG LEXIS 45.

Law Enforcement officers are mandated to provide for and enforce a penalty for violations of handicapped parking on private property which has parking for the general public doing business at the location., OPINION 99-83, La. Atty. Gen. Op. No. 1999-83; 1999 La. AG LEXIS 132.

Local ordinances that conflict with express state law cannot be valid. State laws preempt conflicting local laws (even if pre-1974 Const.) if they do not adhere to the Constitution., OPINION No. 99-18A, La. Atty. Gen. Op. No. 1999-18; 1999 La. AG LEXIS 275.

Municipalities do not receive any portion of the fines collected for violations of Louisiana Revised Statutes 40:1742 & 47:463.4 (handicapped parking)., Opinion No. 99-359, La. Atty. Gen. Op. No. 1999-359; 2000 La. AG LEXIS 21.

It is the opinion of this office that the new subsection in Louisiana R.S. 40:1742 reflects legislative intent to allow discretion within the local government to adopt any enforcement mechanism deemed appropriate in enforcing local ordinances., Opinion No. 01-89, La. Atty. Gen. Op. No. 2001-89; 2001 La. AG LEXIS 472.

City of Gretna can choose to adopt local penalty and enforcement ordinances regarding violations of the state-mandated mobility impaired parking provisions contained in R.S. 40:1742(A). If local penalty and enforcement regulations are applied, optional statewide penalty and enforcement provisions do not have to be applied. No portion of any penalty imposed by local ordinance for violation of mobility impaired parking restrictions will have to be forwarded to the state treasurer. Only portions of penalties collected for violations of the optional statewide enforcement provisions must be forwarded to the state treasurer. Entire amount of the “additional fee of twenty-five dollars” referred to in R.S. 40:1472(B) must be collected and remitted to the state treasurer for deposit in the Disability Affairs Trust Fund, whether local or state penalty and enforcement provisions are applied., Opinion Number 02-0199, La. Atty. Gen. Op. No. 2002-0199; 2002 La. AG LEXIS 335.

§ 1742.1. Additional fine for enforcement of mobility-impaired parking regulations.

In addition to all fines, fees, costs, and punishment authorized for violation of mobility-impaired parking regulations, any parish or municipality which institutes a formal mobility-impaired parking enforcement program to assist the law enforcement agency in enforcing such regulations may, by ordinance, provide for and enforce an additional twenty-five dollar fine for each violation of such regulations. The proceeds of such additional fine shall be used by such parish or municipal governing authority exclusively to fund such program. (Acts 1999, No. 1307, § 2, eff. July 12, 1999; Acts 2011, No. 398, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 398 substituted “mobility-impaired” for “handicapped.”

§ 1742.2. Local variances in mobility-impaired parking restrictions.

A. (1) he legislature finds that providing sufficient mobility-impaired parking spaces for use by both employees and visitors to public or private buildings or facilities, as defined in R.S. 40:1732, is essential to protecting the civil rights of the disabled. To this end, the state, through the fire marshal, has insisted on compliance with the ADA Standards, and the legislature has set substantial fines for mobility-impaired parking violations.

(2) The legislature recognizes, however, that parking spaces for a facility may not always be used for that facility. Often, a facility is not in use at particular times, and the general parking spaces are available for use by persons visiting other facilities.

(3) The legislature finds that as a matter of policy, there is a clear conceptual distinction between reserving mobility-impaired parking spaces for a facility that is in use and reserving such spaces associated with a facility that is not in use and at which the general parking spaces are being used for another facility. This distinction is in part grounded in the logic of the accessibility guidelines themselves. The guidelines relate each reserved parking space to a particular facility in requiring an accessible route from the parking space to the facility. In a case where the facility is not in use, there is no presumption that there is an accessible route from a mobility-impaired parking place to any other facility. Thus, if there is no legitimate reason for any person to be visiting a facility, the reservation of parking spaces for mobility-impaired visitors at that facility is unnecessary.

(4) Pursuant to such findings, the legislature hereby establishes the possibility of distinctions in enforcement based on use or nonuse of facilities at certain educational institutions. It is the intent of the legislature that the provisions of this Section are to be narrowly construed. If, because of a variance granted pursuant to this Section, a mobility-impaired person is denied access to a parking space at a facility at which he has a legitimate reason for visiting, he may initiate an action under the Americans with Disabilities Act against the parish governing authority.

B. (1) The governing authority of any parish or municipality may, by ordinance, provide for time variances applicable to the reservation of parking spaces for mobility-impaired persons at facilities identified in Paragraph (2) of this Subsection. By such a variance, the governing authority may establish times during which particular mobility-impaired parking spaces are available for general use and no citations for mobility-impaired parking violations shall be issued for use of the parking space. Any such variance shall be indicated by signage displayed at each parking space subject to the variance, and signs indicating the times during which parking is not reserved shall be mounted on the same post or, if not on a post, in the same manner as and in close proximity to the mobility-impaired parking sign itself. Different time variances may be applied to different spaces at the same facility.

(2) A parish or municipal governing authority may grant a variance for parking spaces at athletic facilities or stadiums on high school campuses. No such variance shall be granted unless the school administration formally requests such a variance. (Acts 2003, No. 595, § 1, eff. June 27, 2003; Acts 2011, No. 398, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 398, in (A)(1), substituted “public or private buildings or facilities, as defined in R.S. 40:1732” for “public facilities” and “ADA Standards, and the legislature has set substantial fines for mobility-impaired parking violations” for “Americans with Disabilities Act Accessibility Guidelines and the legislature has set substantial fines for handicapped parking violations.”

CHAPTER 9. WEAPONS.

PART 1. MACHINE GUNS.

Section

1751. Definitions.

1752. Handling of machine guns unlawful; exceptions.

1753. Transfers of possessions permitted in certain cases; method.

1754. Registers to be kept; inspection thereof.

1755. Penalty.

PART 2. REGISTRATION.

1781. Definitions.

1782. Exemptions from Part.

1783. Registration with department of public safety.

1784. Application to possess or transfer; use of information or evidence.

1785. Possession or dealing in unregistered or illegally transferred weapons.

1786. Seizure and forfeiture of weapons; disposition thereof.

1787. Importation, manufacture, or dealing in without registration.

1788. Identification with number or other mark; obliteration or alteration of number or mark.

1789. Records of importers, manufacturers, or dealers.

1790. Rules and regulations; importation of firearms.

1791. Penalty.

1792. Possession of unidentifiable firearm; particular penalties; identification of source of firearm.

PART 2-A. MISCELLANEOUS PROVISIONS.

1796. Preemption of state law.

1797. Law enforcement officers; possession of a firearm in courtroom; prohibition.

1798. Firearms; disposal by law enforcement agencies.

1799. Preemption of state law; liability of manufacturer, trade association, or dealer of firearms and ammunition.

PART 3. PURCHASE OF RIFLES AND SHOTGUNS. [REPEALED.]

1801 to 1804. [Repealed.]

PART 4. ARMOR-PIERCING BULLETS.

1810. Definitions.

1811. Prohibitions.

1812. Exemptions.

PART 1. MACHINE GUNS.

§ 1751. Definitions.

For purposes of this Part, “machine gun” includes all firearms of any calibre, commonly known as machine rifles, machine guns, and sub-machine guns, capable of automatically discharging more than eight cartridges successively without reloading, in which the ammunition is fed to the gun from or by means of clips, disks, belts, or some other separable mechanical device. “Manufacturer” includes all persons manufacturing machine guns; “Merchant” includes all persons dealing with machine guns as merchandise. (Acts 1932, No. 80, § 1.)

CROSS REFERENCES

Louisiana Law. — Illegal use of weapons or dangerous instrumentalities, see La. R.S. 14:94.

Municipal Law. — Alcoholic beverages > possession of weapons where alcoholic beverages are sold, consumed on the premises. New Orleans Code of Ordinance § 10-7.

Offenses against public safety, weapons > sale, purchase, possession, use of specified instrumentalities prohibited. New Orleans Code of Ordinance § 54-339.

§ 1752. Handling of machine guns unlawful; exceptions.

No person shall sell, keep or offer for sale, loan or give away, purchase, possess, carry, or transport any machine gun within this state, except that:

(1) All duly appointed peace officers may purchase, possess, carry, and transport machine guns.

(2) This Part does not apply to the Army, Navy, or Marine Corps of the United States, the National Guard, and organizations authorized by law to purchase or receive machine guns from the United States or from this state. The members of such Corps, National Guard, and organizations may possess, carry, and transport machine guns while on duty.

(3) Persons possessing war relics may purchase and possess machine guns which are relics of any war in which the United States was involved, may exhibit and carry the machine guns in the parades of any military organization, and may sell, offer to sell, loan, or give the machine guns to other persons possessing war relics.

(4) Guards or messengers employed by common carriers, banks, and trust companies, and pay-roll guards or messengers may possess and carry machine guns while actually employed in and about the shipment, transportation, or delivery, or in the guarding of any money, treasure, bullion, bonds, or other thing of value. Their employers may purchase or receive machine guns and keep them in their possession when the guns are not being used by their guards or messengers.

(5) Manufacturers and merchants may sell, keep or offer for sale, loan or give away, purchase, possess, and transport machine guns in the same manner as other merchandise except as otherwise provided in this Part. Common carriers may possess and transport unloaded machine guns as other merchandise. (Acts 1932, No. 80, § 2.)

CROSS REFERENCES

Louisiana Law. — Transfers of possessions permitted in certain cases; method, see La. R.S. 40:1753.

Penalty, see La. R.S. 40:1755.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The exception in R.S. 40:1752(3) to the prohibition against the possession of machine guns as war relics extends to the Korean and Vietnam conflicts, notwithstanding that those are not wars declared by formal act of congress., OPINION No. 87-389, La. Atty. Gen. Op. No. 1987-389; 1987 La. AG LEXIS 240.

City of Gretna can choose to adopt local penalty and enforcement ordinances regarding violations of the state-mandated mobility impaired parking provisions contained in R.S. 40:1742(A). If local penalty and enforcement regulations are applied, optional statewide penalty and enforcement provisions do not have to be applied. No portion of any penalty imposed by local ordinance for violation of mobility impaired parking restrictions will have to be forwarded to the state treasurer. Only portions of penalties collected for violations of the optional statewide enforcement provisions must be forwarded to the state treasurer. Entire amount of the “additional fee of twenty-five dollars” referred to in R.S. 40:1472(B) must be collected and remitted to the state treasurer for deposit in the Disability Affairs Trust Fund, whether local or state penalty and enforcement provisions are applied., Opinion Number 02-0199, La. Atty. Gen. Op. No. 2002-0199; 2002 La. AG LEXIS 335.

§ 1753. Transfers of possessions permitted in certain cases; method.

No manufacturer or merchant shall permit any machine gun to pass from his possession to the possession of any person other than:

(1) A manufacturer or a merchant.

(2) A common carrier for shipment to a manufacturer or merchant.

(3) A duly authorized agent of the government of the United States or of this state, acting in his official capacity.

(4) A person authorized to purchase a machine gun under the provisions of paragraphs (1) and (4) of R.S. 40:1752.

Manufacturers or merchants shall not deliver a machine gun to any of the persons authorized to purchase it under the provisions of paragraphs (1) and (4) of R.S. 40:1752 unless the person presents a written permit to purchase and possess a machine gun, signed by the sheriff of the parish in which the manufacturer or merchant has his place of business or delivers the machine gun. The manufacturer or merchant shall retain the written permit and keep it on file in his place of business. Each sheriff shall keep a record of all permits issued by him. (Acts 1932, No. 80, § 3.)

CROSS REFERENCES

Louisiana Law. — Penalty, see La. R.S. 40:1755.

§ 1754. Registers to be kept; inspection thereof.

Every manufacturer or merchant shall keep a register of all machine guns manufactured or handled by him. This register shall show:

(1) The date of the sale, loan, gift, delivery, or receipt of any machine gun;

(2) The name, address, and occupation of the person to whom the machine gun was sold, loaned, given, or delivered, or from whom it was received; and

(3) The purpose for which the person, to whom the machine gun was sold, loaned, given, or delivered, purchased or obtained it.

Upon demand, every manufacturer or merchant shall permit any sheriff or deputy sheriff or any police officer to inspect his entire stock of machine guns, and parts and supplies therefor, and shall produce the register required in this Section and all written permits to purchase or possess a machine gun, which he has retained and filed in his place of business. (Acts 1932, No. 80, § 4.)

CROSS REFERENCES

Louisiana Law. — Penalty, see La. R.S. 40:1755.

§ 1755. Penalty.

A. Any manufacturer who:

(1) Passes possession of or delivers a machine gun to any person in violation of R.S. 40:1753; or

(2) Fails to keep an accurate register, as required in R.S. 40:1754; or

(3) Fails to produce or account for a sheriff’s permit for each machine gun sold by him for which a permit is necessary under the provisions of R.S. 40:1753, shall be imprisoned at hard labor for not less than one year nor more than five years.

B. Any person who violates R.S. 40:1752 shall be imprisoned at hard labor for not less than one year nor more than ten years.

C. Whoever, having been convicted of murder, armed or simple robbery, aggravated or simple burglary, or aggravated battery, or an attempt to commit any one of those crimes, thereafter violates any of the provisions of this Part shall be imprisoned at hard labor for not less than three years nor more than ten years. (Acts 1932, No. 80, §§ 5, 6.)

PART 2. REGISTRATION.

§ 1781. Definitions.

For the purpose of this Part, the following terms have the meanings ascribed to them in this Section:

(1) “Dealer” means any person not a manufacturer or importer engaged in this state in the business of selling any firearm. The term includes wholesalers, pawnbrokers, and other persons dealing in used firearms.

(2) “Department” means the Department of Public Safety.

(3) “Firearm” means a shotgun having a barrel of less than eighteen inches in length; a rifle having a barrel of less than sixteen inches in length; any weapon made from either a rifle or a shotgun if said weapon has been modified to have an overall length of less than twenty-six inches; any other firearm, pistol, revolver, or shotgun from which the serial number or mark of identification has been obliterated, from which a shot is discharged by an explosive, if that weapon is capable of being concealed on the person; or a machine gun, grenade launcher, flame thrower, bazooka, rocket launcher, excluding black powder weapons, or gas grenade; and includes a muffler or silencer for any firearm, whether or not the firearm is included within this definition. Pistols and revolvers and those rifles and shotguns which have not previously been defined in this Paragraph as firearms from which serial numbers or marks of identification have not been obliterated are specifically exempt from this definition.

(4) “Importer” means any person who imports or brings into the state any firearm.

(5) “Machine gun” means any weapon, including a submachine gun, which shoots or is designed to shoot automatically more than one shot without manual reloading, by a single function of the trigger.

(6) “Manufacturer” means any person who is engaged in this state in the manufacture, assembling, alteration, or repair of any firearm.

(7) “Muffler” or “silencer” includes any device for silencing or diminishing the report of any portable weapon such as a rifle, carbine, pistol, revolver, machine gun, submachine gun, shotgun, fowling piece, or other device from which a shot, bullet, or projectile may be discharged by an explosive and is not limited to mufflers and silencers for firearms as defined in this Section.

(8) “Transfer” includes the sale, assignment, pledge, lease, loan, gift, or other disposition of any firearm. (Amended by Acts 1964, No. 51, § 1; Acts 1975, No. 381, § 1; Acts 1977, No. 532, § 1; Acts 1988, No. 424, § 1.)

CROSS REFERENCES

Louisiana Law. — Illegal use of weapons or dangerous instrumentalities, see La. R.S. 14:94.
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CRIMINAL LAW & PROCEDURE

• Jury Instructions

•• Particular Instructions

••• General Overview. — Two of a defendant’s requested jury charges in his trial on a charge of manslaughter while armed with a firearm, La. Rev. Stat. Ann. §§ 14:31 and 14:95.2, were properly denied, because the definition of firearm in La. Rev. Stat. Ann. § 40:1781(3) did not apply to § 14:95.2 or to La. Code Crim. Proc. Ann. art. 893.1, the firearm enhancement statutes. State v. Johnson, 514 So. 2d 684, 1987 La. App. LEXIS 10525 (Oct. 28, 1987).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — An antique black powder weapon is considered a firearm for the purposes of prosecution under La.R.S. 14:95.1., OPINION No. 94-296, La. Atty. Gen. Op. No. 1994-296; 1994 La. AG LEXIS 384.

§ 1782. Exemptions from Part.

This Part does not apply to the following persons and things:

(1) Sheriffs or equivalent municipal officers in municipalities of over ten thousand, when they are acting in their official capacity.

(2) The arms, accoutrements, and equipment of the military and naval forces of the United States or of other officers of the United States authorized by law to possess weapons of any kind.

(3) The arms, accoutrements, and equipment of the militia.

(4) Any firearm which is unserviceable and which is transferred as a curiosity or ornament.

§ 1783. Registration with department of public safety.

Every person possessing any firearm shall register with the department the number or other mark identifying the firearm, together with his name, address, and place of business or employment, the place where the firearm is usually kept, and, if the person is other than a natural person, the name and home address of the executive officer thereof having control of the firearm and the name and home address of the person having actual possession thereof.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Any person may possess or carry a non-concealed firearm and/or weapon which is not defined in La. R.S. 14:1781(3) without registering same with the Louisiana Department of Public Safety provided that that person is not prevented from doing so because of some other disability., OPINION NUMBER 88-206, La. Atty. Gen. Op. No. 1988-206; 1988 La. AG LEXIS 155.

§ 1784. Application to possess or transfer; use of information or evidence.

A. No person shall possess or transfer any firearm without the prior approval of the department. Any person seeking approval from the department shall file written applications in duplicate on application forms issued in blank for those purposes by the department, or electronically as approved by the department. In the case of transfers of any firearm, applications shall be filed by both the proposed vendor and the proposed vendee.

B. The applications shall set forth, in the original and duplicate, or electronically, the manufacturer’s number or other mark identifying the firearm. Both the original and duplicate, or electronic application, shall be forwarded to the department. If approved, the original shall be returned or notice shall be issued to the applicant.

C. No information or evidence obtained from an application, registration, or records required to be submitted or retained by a natural person in order to comply with any provision of this Part or regulations issued thereunder shall, except as provided by the laws on perjury or false swearing, be used, directly or indirectly, as evidence against that person in a criminal proceeding with respect to a violation of law occurring prior to or concurrently with the filing of the application or registration, or the compiling of the records containing the information or evidence.

D. The availability of electronic applications as authorized by the provisions of this Section is contingent upon the Department of Public Safety and Corrections receiving adequate funding to acquire, implement, and maintain a computer or database system to support electronic applications. (Amended by Acts 1976, No. 690, § 1; Acts 2010, No. 353, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 353 added the (A) through (C) designations; in (A), substituted “shall possess or transfer” for “shall continue to possess or shall transfer” and “Any person seeking approval from the department” for “Interested persons,” and added “or electronically as approved by the department”; in (B), added “or electronically,” “or electronic application” and “or notice shall be issued”; and added (D).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 40:1784., OPINION No. 83-535, La. Atty. Gen. Op. No. 1983-535; 1983 La. AG LEXIS 414.

§ 1785. Possession or dealing in unregistered or illegally transferred weapons.

No person shall receive, possess, carry, conceal, buy, sell, or transport any firearm which has not been registered or transferred in accordance with this Part. (Amended by Acts 1950, No. 316, § 11.)
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Right to Bear Arms. — La. Rev. Stat. Ann. § 40:1785 did not violate defendants’ right to keep and bear arms, or their right against self-incrimination. State v. Hamlin, 497 So. 2d 1369, 1986 La. LEXIS 7833 (Nov. 24, 1986).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Weapons

••• Possession

•••• General Overview. — Evidence was sufficient to sustain defendant’s conviction of possession of an unregistered firearm where an officer testified that upon approaching a vehicle that defendant had just exited, he observed a large handgun between the driver and the passenger side of the seat in plain view; the gun was within the dominion and control of defendant, who was previously sitting in the passenger seat of the car. State v. Bonnet, 731 So. 2d 368, 1999 La. App. LEXIS 324 (Feb. 23, 1999), writ denied by La. 99-0822, 747 So. 2d 534, 1999 La. LEXIS 2313 (La. Sept. 3, 1999).

Under La. Rev. Stat. Ann. § 40:1785, actual or constructive possession of an unregistered firearm is sufficient to satisfy the required statutory element to be found guilty for possession of an unregistered weapon if the firearm is, even temporarily, subject to defendant’s dominion and control. State v. Turner, 721 So. 2d 962, 1998 La. App. LEXIS 2979 (Oct. 28, 1998).

Constructive possession of an unregistered sawed-off shotgun was sufficiently shown where the gun was found in a car, for which defendant had the keys, and as such the gun was found to be in his dominion and control. State v. Martin, 483 So. 2d 1223, 1986 La. App. LEXIS 6096 (Feb. 14, 1986).

State circumstantially proved that defendant constructively possessed an unregistered shotgun in violation of La. Rev. Stat. Ann. § 40:1785 because the gun was seized from a bedroom in defendant’s home that contained male clothing, and defendant was the only male living in the house; the bedroom also contained prescription pill bottles bearing defendant’s name. State v. Wise, 434 So. 2d 1308, 1983 La. App. LEXIS 8952 (June 29, 1983).

§ 1786. Seizure and forfeiture of weapons; disposition thereof.

Any firearm possessed or transferred in violation of the provisions of this Part may be seized by the department. Upon seizure, it is forfeited to the state and may be disposed of by the department as follows:

No firearm shall be sold at public sale; the department may order the firearm destroyed or may sell it at private sale to any political subdivision of the state or to any officer thereof, or may retain it for its own use, or may transfer it without charge to any executive department or independent establishment of the state for use by it.

CROSS REFERENCES

Municipal Law. — Police > disposition of unclaimed property. New Orleans Code of Ordinance § 90-37.

§ 1787. Importation, manufacture, or dealing in without registration.

Upon first engaging in business, every importer, manufacturer, and dealer in firearms shall register with the department his name or style, principal place of business and other places of business in this state. No person required to register under the provisions of this Section shall import, manufacture, or deal in any firearm without having registered as required by this Section.

§ 1788. Identification with number or other mark; obliteration or alteration of number or mark.

A. Each manufacturer, importer, and dealer in any firearm shall identify it with a number or other identification mark approved by the department and shall mark or stamp or otherwise place the number or mark thereon in a manner approved by the department.

B. No one shall obliterate, remove, change, or alter this number or mark. Whenever, in a trial for a violation of this Sub-section, the defendant is shown to have or to have had possession of any firearm upon which the number or mark was obliterated, removed, changed, or altered, that possession is sufficient evidence to authorize conviction unless the defendant explains it to the satisfaction of the court.

CROSS REFERENCES

Louisiana Law. — Possession of unidentifiable firearm; particular penalties; identification of source of firearm, see La. R.S. 40:1792.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Weapons

••• Possession

•••• General Overview. — Defendant’s four year sentence imposed upon conviction for altering the serial number of a firearm in violation of La. Rev. Stat. Ann. § 40:1788(B) was affirmed, as amended, where the trial court gave adequate consideration to the sentencing guidelines provided under La. Code Crim. Proc. Ann. art. 894.1; the court found that the requirements of article 894.1 were met when the record affirmatively showed that the trial court considered the statutory guidelines in particularizing defendant’s sentence. State v. Klause, 525 So. 2d 1076, 1988 La. App. LEXIS 728 (Mar. 2, 1988).

§ 1789. Records of importers, manufacturers, or dealers.

Importers, manufacturers, and dealers shall keep such books and records and render such returns in relation to the transactions in firearms specified in this Part as the department requires.

§ 1790. Rules and regulations; importation of firearms.

The department may prescribe such rules and regulations as are necessary for carrying out the provisions of this Part.

Under regulations prescribed by the department, any firearm may be imported or brought into this state or possessed or transferred when the purpose thereof is shown to be lawful.

§ 1791. Penalty.

Upon the first violation of any provision of this Part the penalty shall be a fine of not less than five hundred dollars nor more than two thousand dollars and imprisonment with or without hard labor for not less than one nor more than five years. For any subsequent violation of this Part the penalty shall be a fine of not less than two thousand dollars nor more than five thousand dollars and imprisonment at hard labor for not less than five years nor more than ten years. (Amended by Acts 1975, No. 491, § 1.)

§ 1792. Possession of unidentifiable firearm; particular penalties; identification of source of firearm.

A. No person shall intentionally receive, possess, carry, conceal, buy, sell, transfer, or transport any firearm which has been illegally obtained or from which the serial number or individual identifying mark, as required by R.S. 40:1788, has been intentionally obliterated, altered, removed, or concealed.

B. The provisions of this Section shall not apply to any firearm which is an antique or war relic and is inoperable or for which ammunition is no longer manufactured in the United States and is not readily available in the ordinary channels of commercial trade, or which was originally manufactured without such a number.

C. Except as otherwise provided in this Section, whoever violates the provisions of this Section may be fined not more than one thousand dollars and shall be imprisoned at hard labor for five years without benefit of probation, parole, or suspension of sentence.

D. Prior to sentencing for a conviction under this Section, the defendant shall be given the opportunity to identify the source of the firearm upon which the conviction was based. If the defendant reveals the identity of the source of the weapon and the identity of the source is confirmed by the prosecutor or the court, the defendant shall be fined not more than one thousand dollars or imprisoned for not more than six months, or both.

E. Nothing in this Section shall be construed to prevent the prosecution of an individual who obtained the firearm by theft, robbery, deception, or by other unlawful means from the lawful owner of the firearm.

F. Any illegally obtained firearm or a firearm from which the serial number or identifying mark required by R.S. 40:1788 has been obliterated or altered is hereby declared to be contraband and shall be seized by the law enforcement agency of jurisdiction. If it is determined that a person other than the owner was responsible for removing, altering, or obliterating the serial number or identifying mark, the firearm shall be returned to its lawful owner or may be disposed of according to law but only after a new serial number has been permanently fixed on the firearm. If a new serial number is not so affixed, the firearm shall be destroyed by the law enforcement agency in possession of the firearm. (Acts 1994, 3rd Ex. Sess., No. 29, § 1.)
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Weapons

••• Possession

•••• General Overview. — Police officer’s testimony that a gun found in defendant’s truck, after defendant ran away from police, had the serial number obliterated was sufficient to support defendant’s conviction for possession of a firearm with a serial number that had been intentionally obliterated. State v. Jones, 799 So. 2d 772, 2001 La. App. LEXIS 2431 (Oct. 31, 2001), writ denied by La. 2002-3310, 831 So. 2d 975, 2002 La. LEXIS 3645 (La. Dec. 13, 2002).

PART 2-A. MISCELLANEOUS PROVISIONS.

§ 1796. Preemption of state law.

A. No governing authority of a political subdivision shall enact after July 15, 1985, any ordinance or regulation more restrictive than state law concerning in any way the sale, purchase, possession, ownership, transfer, transportation, license, or registration of firearms, ammunition, or components of firearms or ammunition; however, this Section shall not apply to the levy and collection of sales and use taxes, license fees and taxes and permit fees, nor shall it affect the authority of political subdivisions to prohibit the possession of a weapon or firearm in certain commercial establishments and public buildings.

B. Nothing in this Section shall prohibit a local governing authority in a high-risk area from developing a plan with federally licensed firearms manufacturers, dealers, or importers to secure the inventory of firearms and ammunition of those licensees in order to prevent looting of the licensee’s premises during a declared state of emergency or disaster. Such plan shall be renewed on a periodic basis. The information contained in the plan shall be deemed security procedures as defined in R.S. 44:3.1 and shall be released only to the sheriffs of the parishes or police chiefs of municipalities in which the declared state of emergency or disaster exists.

C. For the purposes of this Section:

(1) “Declared emergency or disaster” means an emergency or disaster declared by the governor or parish president pursuant to the provisions of the Louisiana Homeland Security and Emergency Assistance and Disaster Act.

(2) “High-risk area” means the parishes of Assumption, Calcasieu, Cameron, Iberia, Jefferson, Lafourche, Orleans, Plaquemines, St. Bernard, St. Charles, St. James, St. John, St. Martin, St. Mary, St. Tammany, Tangipahoa, Terrebonne, and Vermilion. (Added by Acts 1985, No. 741, § 1, eff. July 17, 1985; Amended by Acts 2006, No. 254, § 1, eff. Aug. 15, 2006.)

2006 Amendments. — Acts 2006, No. 254, § 1, effective August 15, 2006, added (B) and (C); and substituted “however this Section shall not apply” for “provided, however, that this Section shall not apply” in (A).

§ 1797. Law enforcement officers; possession of a firearm in courtroom; prohibition.

No state or local law enforcement officer shall carry a firearm, whether concealed or not on his person, into a courtroom while attending any session of state, parish, city, municipal, family, juvenile, drug, or traffic court as a party to a proceeding. (Acts 1999, No. 621, § 1.)

§ 1798. Firearms; disposal by law enforcement agencies.

A. Notwithstanding any provision of the law to the contrary, the Louisiana Department of Public Safety and Corrections, office of the state police, the Louisiana Department of Wildlife and Fisheries, and each law enforcement agency of a political subdivision of the state shall dispose of firearms which are lawfully seized by and forfeited to those agencies in the manner provided for in this Section.

B. For the purpose of this Section, the following words shall have the following meanings:

(1) “Contraband” means any firearm which cannot be lawfully owned or possessed by any state or local law enforcement agency or by any private citizen.

(2) “Firearm” means any pistol, revolver, rifle, shotgun, machine gun, submachine gun, or assault rifle, which is designed to fire or is capable of firing fixed cartridge ammunition or from which a shot or projectile is discharged by an explosive.

(3) “Forfeited” means that the ownership of the firearm has been transferred to a law enforcement agency by a court order and that the firearm is not being held as evidence or for any other purpose related to an investigation or prosecution of criminal activity.

(4) “Law enforcement agency” means the Louisiana Department of Public Safety and Corrections, office of state police, the Louisiana Department of Wildlife and Fisheries, the sheriff of any parish, or the police department of any municipality.

(5) “Seized” means lawfully taken and held by a law enforcement agency in connection with an investigation or prosecution of criminal activity.

C. If the seized or forfeited firearm is contraband, the law enforcement agency shall destroy the seized or forfeited firearm.

D. If the seized or forfeited firearm is not contraband, and if the law enforcement agency knows the owner of the seized or forfeited firearm, and if the owner did not commit any violation of any federal or state law or local ordinance in which the seized or forfeited firearm was involved, and if the owner may lawfully possess the seized or forfeited firearm, the law enforcement agency shall return the seized or forfeited firearm to the owner.

E. If the provisions of Subsections C and D do not apply, the law enforcement agency shall dispose of the seized or forfeited firearm in accordance with the following provisions:

(1) If the firearm is of a type which can lawfully be possessed and used by a law enforcement agency, the law enforcement agency may dispose of the firearm in one of the following ways:

(a) The law enforcement agency may retain and use the firearm.

(b) The law enforcement agency may sell or donate the firearm to another law enforcement agency or may use the firearm as consideration or partial consideration in an exchange with another law enforcement agency.

(c) The law enforcement agency may sell the firearm to a firearms dealer or a firearms manufacturer, or may use the firearm as consideration or partial consideration in an exchange with a firearms dealer or a firearms manufacturer, provided the firearms dealer or the firearms manufacturer is licensed to buy, sell, or trade that type of firearm.

(d) The law enforcement agency may destroy the firearm.

(2) If the firearm is of a type which can lawfully be possessed and used by a private citizen, the law enforcement agency may dispose of the firearm in one of the following ways:

(a) The law enforcement agency may retain and use the firearm.

(b) The law enforcement agency may sell or donate the firearm to another law enforcement agency or may use the firearm as consideration or partial consideration in an exchange with another law enforcement agency.

(c) The law enforcement agency may sell the firearm to a firearms dealer or a firearms manufacturer, or may use the firearm as consideration or partial consideration in an exchange with a firearms dealer or a firearms manufacturer, provided the firearms dealer or the firearms manufacturer is licensed to buy, sell, or trade that type of firearm.

(d) The law enforcement agency may sell the firearm to a private citizen. A sale of a firearm to a private citizen shall be at a public auction in the same manner as a sale of surplus property. A sale of a firearm to a private citizen shall comply with all federal laws, state laws, and local ordinances which apply to that sale, and the law enforcement agency shall perform the background checks on the purchaser which are required by state and federal laws for sales of firearms by licensed firearms dealers.

(e) The law enforcement agency may destroy the firearm.

F. Before a law enforcement agency destroys a seized or forfeited firearm under the provisions of Subsections D and E, the law enforcement agency shall ensure that any security interest attached to the firearm to be destroyed is satisfied in favor of the party holding the security interest in the firearm.

G. A law enforcement agency may dispose of its own surplus firearms in accordance with the applicable provisions of this Section. (Acts 1999, No. 806, § 1; Acts 2001, No. 236, § 1.)

2001 Amendments. — Acts 2001, No. 236, § 1, effective August 15, 2001, rewrote (A) and (B), which read: “A. Notwithstanding any provision of the law to the contrary, law enforcement agencies of any political subdivision of the state shall dispose of firearms which are lawfully seized by and forfeited to such agency in the manner provided for in Subsection C of this Section. However, before the firearm is destroyed the law enforcement agency shall insure that any security interest attached to the firearm to be destroyed is satisfied in favor of the party holding the security interest in the firearm.

B. For the purpose of this Section, ‘firearm’ means any pistol, revolver, rifle, shotgun, machine gun, submachine gun, or assault rifle, which is designed to fire or is capable of firing fixed cartridge ammunition or from which a shot or projectile is discharged by an explosive”; former (C), which read: “Any firearm lawfully seized by and forfeited to a law enforcement agency of a political subdivision of the state shall be disposed of through any of the following methods:

(1) Destroyed by the seizing law enforcement agency.

(2) Retained for use by the seizing law enforcement agency or any other law enforcement agency authorized to receive such weapons.

(3) Any commemorative or antique firearm seized by the law enforcement agency if not claimed by its owner shall be sold by such law enforcement agency.

(4) If the seized weapon does not belong to the perpetrator, the actual owner of the weapon shall be allowed to claim such weapon”; added (C) through (G).

CROSS REFERENCES

Louisiana Law. — Confiscation and destruction of criminal instruments, see La. R.S. 15:33.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — It is the opinion of this office that law enforcement agencies which possess seized firearms or are adjudicated seized or forfeited firearms must dispose of such firearms as provided for in the newly enacted sections of Louisiana R.S. 40:1798., Opinion No. 01-0415, La. Atty. Gen. Op. No. 2001-0415; 2001 La. AG LEXIS 538.

The disposal of seized or forfeited firearms by a law enforcement agency are governed by 40:1798. The issue of how long the LDWF must keep a seized or forfeited firearm can only be answered on a case-by-case basis., Opinion 02-0274, La. Atty. Gen. Op. No. 2002-0274; 2002 La. AG LEXIS 570.

§ 1799. Preemption of state law; liability of manufacturer, trade association, or dealer of firearms and ammunition.

A. The governing authority of any political subdivision or local or other governmental authority of the state is precluded and preempted from bringing suit to recover against any firearms or ammunition manufacturer, trade association, or dealer for damages for injury, death, or loss or to seek other injunctive relief resulting from or relating to the lawful design, manufacture, marketing, or sale of firearms or ammunition. The authority to bring such actions as may be authorized by law shall be reserved exclusively to the state.

B. This Section shall not prohibit the governing authority of a political subdivision or local or other governing authority of the state from bringing an action against a firearms or ammunition manufacturer, trade association, or dealer for breach of contract as to firearms or ammunition purchased by the political subdivision or local authority of the state. (Acts 1999, No. 291, § 1, eff. June 11, 1999.)
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CONSTITUTIONAL LAW

• Congressional Duties & Powers

•• Ex Post Facto Clause & Bills of Attainder

••• General Overview. — Because a city, as a creature of the state, was not entitled to assert the constitutional prohibition against bills of attainder against its creator, a trial court was correct in concluding that a city did not have the right to assert the constitutional protections of the Contract Clause. Morial v. Smith & Wesson Corp., 785 So. 2d 1, 2001 La. LEXIS 1034 (Apr. 3, 2001), writ of certiorari denied by 534 U.S. 951, 122 S. Ct. 346, 151 L. Ed. 2d 262, 2001 U.S. LEXIS 9491, 70 U.S.L.W. 3267 (2001).

GOVERNMENTS

• Legislation

•• Effect & Operation

••• Prospective Operation. — La. Rev. Stat. Ann. § 40:1799, passed to retroactively block a lawsuit by a city to recover the costs incurred by the city due to citizen use of firearms was upheld; the sue interfered with the state’s police power. Morial v. Smith & Wesson Corp., 785 So. 2d 1, 2001 La. LEXIS 1034 (Apr. 3, 2001), writ of certiorari denied by 534 U.S. 951, 122 S. Ct. 346, 151 L. Ed. 2d 262, 2001 U.S. LEXIS 9491, 70 U.S.L.W. 3267 (2001).

Retroactivity provision of La. Rev. Stat. Ann. § 40:1799 is not a constitutionally prohibited local or special law. Morial v. Smith & Wesson Corp., 785 So. 2d 1, 2001 La. LEXIS 1034 (Apr. 3, 2001), writ of certiorari denied by 534 U.S. 951, 122 S. Ct. 346, 151 L. Ed. 2d 262, 2001 U.S. LEXIS 9491, 70 U.S.L.W. 3267 (2001).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comments: Sued Into Submission: Judicial Creation of Standards in the Manufacture and Distribution of Lawful Products—The New Orleans Lawsuit Against Gun Manufacturers. 46 Loy. L. Rev. 1275 (Winter, 2000).

General Law Reviews. — Article: Federal Marriage Amendment. 41 Harv. J. on Legis. 483 (2004).

PART 3. PURCHASE OF RIFLES AND SHOTGUNS. [REPEALED.]

§ 1801. [Repealed.]

Repealed by Acts 2011, No. 130, § 1, effective August 15, 2011. This section was derived from Acts 1970, No. 139, § 1.

§ 1802. [Repealed.]

Repealed by Acts 2011, No. 130, § 1, effective August 15, 2011. This section was derived from Acts 1970, No. 139, § 1.

§ 1803. [Repealed.]

Repealed by Acts 2011, No. 130, § 1, effective August 15, 2011. This section was derived from Acts 1970, No. 139, § 1.

§ 1804. [Repealed.]

Repealed by Acts 2011, No. 130, § 1, effective August 15, 2011. This section was derived from Acts 1970, No. 139, § 1.

PART 4. ARMOR-PIERCING BULLETS.

§ 1810. Definitions.

As used in this Part, “armor-piercing bullet” shall mean any bullet, except a shotgun shell or ammunition primarily designed for use in rifles, that:

(1) Has a steel inner core or core of equivalent density and hardness, truncated cone, and is designed for use in a pistol or revolver as a body armor or metal piercing bullet; or

(2) Has been primarily manufactured or designed, by virtue of its shape, cross-sectional density, or any coating applied thereto, to breach or penetrate body armor when fired from a handgun. (Added by Acts 1983, No. 284, § 1.)

§ 1811. Prohibitions.

A. No person shall import, manufacture, sell, purchase, possess, or transfer armor-piercing bullets.

B. Whoever violates the provisions of this Section shall be fined not more than one thousand dollars or imprisoned with or without hard labor for not more than one year, or both. (Added by Acts 1983, No.284, § 1.)

§ 1812. Exemptions.

The provisions of this Part shall not apply to:

(1) Law enforcement officers and employees acting in the lawful performance of their duties.

(2) Law enforcement or other authorized agencies conducting a firearms training course, operating a forensic ballistics laboratory, or specializing in the development of ammunition or explosive ordinance.

(3) Department of Corrections officials and employees authorized to carry firearms while engaged in the performance of their official duties.

(4) Members of the armed services or reserve forces of the United States or Louisiana National Guard while engaged in the performance of their official duties.

(5) Federal officials authorized to carry firearms while engaged in the performance of their official duties.

(6) The lawful manufacture, importation, sale, purchase, possession, or transfer of armor-piercing bullets exclusively to or for persons authorized by law to possess such bullets.

(7) A bonafide collector licensed by the Department of Public Safety. (Added by Acts 1983, No. 284, § 1.)
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PART 2. LEVY OF REGISTRATION LICENSE FEE OR TAX.

§ 470. Trademark or copyrighted logo license plate program for certain vehicles; commercial.

A. The purpose of this Section is to establish a program to curb the theft of commercial motor vehicle license plates for commercial fleet vehicles.

B. (1) In addition to the provisions of this Chapter authorizing the issuance of commercial license plates, the secretary of the Department of Public Safety and Corrections shall establish a program authorizing the issuance of apportioned license plates containing the registered trademark or copyrighted logo of a company. The license plates shall be restricted to trucks, tandem trucks, truck-tractors, semitrailers, or trailers, as provided in R.S. 47:462, that are owned and operated by a company for a commercial use, provided that such vehicles are part of a fleet of twenty-five or more vehicles.

(2) Any applicant company shall meet the following qualifications to participate in the program. Such applicant shall:

(a) Be registered in Louisiana pursuant to the International Registration Plan.

(b) Have a registered trademark or copyrighted logo. No personalized information, including the name of a person or his initials nor any other non-registered trademark or non-copyright information shall qualify an applicant to participate in the program established pursuant to this Section.

(c) Meet any other necessary qualifications as determined by the office of motor vehicles pursuant to rules promulgated in accordance with the Administrative Procedure Act.

(3) (a) Each application by a company for a logo license plate shall include, but shall not be limited to the following information:

(i) The company name.

(ii) Any legal documents, including the Certificate of Registration from the United States Patent and Trademark Office verifying the trademark or copyrighted logo.

(iii) A drawing of the registered trademark or copyrighted logo.

(iv) The classification pursuant to R.S. 47:462 of vehicles to be registered.

(v) Any other information deemed necessary and appropriate by the secretary.

(b) No application shall be approved for a license plate if the trademark or copyright logo is “pending”.

(4) Prior to the issuance of any license plate, it shall be the responsibility of the applicant to provide the office of motor vehicles with the express written consent of the holder of any trademark or copyright applicable to any logo, artwork, or phrase to be used on any license plate authorized by this Section. If the consent is not provided, then the relevant logo, artwork, or phrase shall not be used.

C. The department shall collect a one-time charge not to exceed three hundred dollars to offset the cost of production of the logo license plate, including administrative costs, which shall be in addition to the regular motor vehicle license fee established by law for the registration of the vehicles authorized under Paragraph (B)(1) of this Section.

D. The department shall establish rules and regulations in accordance with the Administrative Procedure Act as are necessary to implement the provisions of this Section, including but not limited to the qualifications, application process, collection of fees, and design criteria. (Acts 2006, No. 405, § 1, eff. Aug. 15, 2006.)

CROSS REFERENCES

Louisiana Law. — Minimum licenses, see La. R.S. 47:475.

§ 478. Trucks to bear name and address of owner or lessee; exceptions.

A. (1) All interstate motor carriers registered with the Interstate Commerce Commission which operate on the highways shall bear the name or trade name of the motor carrier under whose authority the vehicle is being operated. Such a name or trade name shall be placed on the outside of both truck doors and may be placed thereon by any means permitted by R.S. 32:651.

(2) All other trucks operated on the highways shall bear the name and address or equivalent identification of the owner or lessee. Such a name and address shall be placed on the outside of both truck doors and may be placed thereon by any means permitted by R.S. 32:651.

B. The requirement provided for in Subsection A of this Section shall apply to only those trucks licensed and registered for four thousand pounds or more and which are used for commercial purposes. (Amended by Acts 1960, No. 421, § 1; Acts 1970, No. 301, § 2; Acts 1982, No. 408, § 1; Acts 1984, No. 734, § 1.)

CROSS REFERENCES

Louisiana Law. — Emblem or name of owner to appear on equipment; penalties, see La. R.S. 32:651.

PART 2-B. AMATEUR RADIO STATION LICENSE PLATES.

Editor’s Notes. — Acts 2006, No. 353, § 1, effective June 13, 2006, enacted Part II-B of Chapter 4 of Subtitle II of Title 47, comprised of R.S. 47:491 and 492.

2010 Amendments. — The 2010 amendment by No. 12 substituted “Amateur Radio Station License Plates” for “Ham Radio Station License Plates” in the part heading.

§ 491. Legislative findings.

A. (1) The legislature finds that amateur radio station operators have had the privilege of having their own identifiable plates since 1951.

(2) The legislature further finds that the state has an obligation to inform citizens of this state of the much needed public service performed by these operators during times of emergencies or disasters. An example of the invaluable public service performed by these amateur radio operators became evident in the first days following Hurricane Katrina, when all others means of communication had failed and amateur radio operators relayed information for the Federal Emergency Management Agency, the Red Cross, the Salvation Army, and the state office of emergency preparedness.

(3) The legislature further finds that such amateur operators in the Baton Rouge area have provided additional communication services for the Red Cross, at all Louisiana State University football games, walk-a-thons for various charitable organizations, and the Great River Road Run.

(4) The legislature further finds that amateur radio operators are licensed private citizens who take examinations that grant them permission from the Federal Communications Commission to use certain radio frequencies.

(5) The legislature further finds that this license plate is unique and distinct from other prestige plates. The official call letters of the amateur radio station owned or operated by such operators as assigned by the Federal Communications Commission are inscribed on the plate.

(6) The legislature concludes from these findings that the state has a legitimate governmental interest in the issuance of amateur radio station license plates to owners or operators as a way to recognize amateur radio station owners or operators and to raise public awareness of their valuable service to the public. The legislature further concludes that for these reasons the plates are issued in accordance with a “narrow, objective, and definitive standard” as is recommended by the Henderson vs. Stalder, 265 F.Supp.2d 699 (E.D. La., 2003) decision. (Acts 2006, No. 353, § 1, eff. June 13, 2006; Acts 2010, No. 12, § 1, eff. Aug. 15, 2010.)

Editor’s Notes. — Acts 2006, No. 353, § 1, effective June 13, 2006, enacted Part II-B of Chapter 4 of Subtitle II of Title 47, comprised of R.S. 47:491 and 492.

2010 Amendments. — The 2010 amendment by No. 12 substituted “amateur radio station” for “amateur or ‘ham’ radio station” in (A)(1) and (A)(6).

§ 492. Amateur radio station plates for owners and operators.

A. The provisions of this Section shall be applicable to amateur radio station owners or operators.

B. Upon application of an amateur radio station owner or operator, the secretary shall issue an amateur radio station plate, to be used in lieu of the regular motor vehicle registration license plates, which shall be inscribed with the official call letters of the amateur radio station owned or operated by such applicant, as assigned by the Federal Communications Commission, and the designation “Amateur Radio”. The applicant shall comply with the state laws relating to registration and licensing of motor vehicles and shall, at the time of application, present such proof of his status as an amateur radio station owner or operator as shall be acceptable to the secretary.

C. For each plate, the department shall collect the regular motor vehicle registration license fee as provided in R.S. 47:463 and a three dollar and fifty cent fee to be retained by the department to offset a portion of administrative costs.

D. The secretary shall establish such rules and regulations as are necessary to implement the provisions of this Section.

E. On the application of any person who is an amateur radio station owner or operator and who is also either a mobility impaired person as defined in R.S. 47:463.4(E) or a disabled veteran as defined in R.S. 47:490.4, the secretary shall issue to such applicant a special license plate in accordance with Subsection A of this Section which shall contain the appropriate symbol indicating that the applicant is also a mobility impaired person or a disabled veteran.

F. The secretary shall on or before the first day of November of each year furnish to the sheriff of each parish in the state of Louisiana an alphabetically arranged list of the names, addresses, and call letters inscribed on the license plate of each person to whom a license plate is issued as provided in this Section for public information, inquiry, and use in case of emergency.

G. Oversight review of the secretary’s rules and regulations shall be conducted by the House and Senate Committees on Transportation, Highways and Public Works. (Acts 2006, No. 353, § 1, eff. June 13, 2006; Acts 2010, No. 12, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 12 substituted “‘amateur radio station”’ for “‘ham radio station”’ in the section heading and throughout (A), (B), and (E); and substituted “‘Amateur Radio”’ for “‘HAM Operator”’ in (B).

PART 3. REGISTRATION OF VEHICLES.

§ 501. Owner to secure registration.

A. Every owner of a motor vehicle, trailer, or semitrailer, or other vehicle intended to be operated upon the public highways in this state shall, before operating the same, apply to the secretary of the Department of Public Safety and Corrections for and obtain the registration thereof and pay the state registration or license tax imposed by this Chapter, except where the secretary of the Department of Revenue has found that the registration and license taxes have been previously paid to a motor vehicle dealer pursuant to R.S. 47:303(B)(5). This Section does not apply to the owner of any vehicle which is exempted by this Chapter, nor to the owner who is permitted to operate a vehicle under the special provisions relating to lienholders, manufacturers, dealers, and nonresidents, as provided in this Chapter.

B. Every vehicle required to be registered under the provisions of this Chapter shall be registered in the parish of domicile of the owner, or if the owner is not domiciled in Louisiana, in a parish in which the owner has a residence.

C. (1) An individual applying for initial registration of a motor vehicle, trailer, semitrailer, or other vehicle intended to be operated upon the public highways of this state shall provide a current and valid photo identification which includes the owner’s full legal name and license number or identification card number issued in this state, another state, or by the United States military. An individual applying for initial registration through the mail shall include a copy of a current and valid photo identification which includes the owner’s full legal name and license number or identification card number issued in this state, another state, or by the United States military with his application. The individual’s full legal name and the number on the identification provided shall be placed on the application.

(2) An individual applying for the first renewal of registration of a motor vehicle, trailer, semitrailer, or other vehicle intended to be operated upon the public highways of this state shall provide a current and valid photo identification which includes the owner’s full legal name and license number or identification card number issued in this state, another state, or by the United States military. An individual applying for a first renewal through the mail shall include a copy of a current and valid photo identification which includes the owner’s full legal name and license number or identification card number issued in this state, another state, or by the United States military with his application. The individual’s full legal name and the number on the identification provided shall be placed on the application.

(3) Failure to provide information required in this Subsection shall be cause for the Department of Public Safety and Corrections to reject the application and return the application for registration to the owner.

(4) For the purposes of this Subsection, an applicant’s full legal name shall be defined in compliance with the Real ID Act, if implemented. If and until such time as the Real ID Act is implemented, the applicant’s full legal name shall be defined as the given name or names that appear on an official birth certificate together with the surname as it appears on the official birth certificate unless the surname is changed in accordance with R.S. 9:292. No other name shall be permitted to be used unless the applicant provides proof of name change granted by a district court in accordance with the law. Should the Real ID Act be implemented, the full legal name shall be defined as stated by the Real ID Act. The department shall promulgate rules and regulations as are necessary to implement the provisions of this Item. (Amended by Acts 1982, No. 699, § 2, eff. Aug. 2, 1982; Acts 1995, No. 393, § 2, eff. June 16, 1995; Acts 1997, No. 658, § 2, eff. July 7, 1997; Acts 2008, No. 594, § 2, eff. Aug. 15, 2008; Acts 2012, No. 518, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 518, in (C)(1) and (C)(2), substituted “a current and valid photo identification which includes the owner’s full legal name and license number or identification card number issued in this state, another state, or by the United States military” for “on the application his full legal name and license number as it appears on his official driver’s license or identification card” in the first sentence and added the last two sentences.

2008 Amendments. — Acts 2008, No. 594, § 2, added (C).

Quoted Statutory Material. — Acts 2008, No. 594, § 3, provides that “The provisions of this Act, except for the provisions enacting R.S. 32:707.4, shall not become effective until the implementation of the Next Generation Motor Vehicle project of the Department of Public Safety and Correction, office of motor vehicles, is finalized.”

CROSS REFERENCES

Louisiana Law. — Certificate when mortgage records destroyed; conveyance certificate in Orleans Parish; certificate of motor vehicle commissioner, see La. R.S. 13:4344.

Municipal Law. — Operation of vehicles > registration required. New Orleans Code of Ordinance § 154-308.
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TRANSPORTATION LAW

• Private Vehicles

•• Vehicle Registration

••• General Overview. — There was no legal basis for the buyer’s assertion that he should not have been responsible for obtaining permanent tags for his vehicle as required by La. Rev. Stat. Ann. § 47:501 because the dealer undertook the task to obtain the tags. Twin City Pontiac, Inc. v. Pickett, 588 So. 2d 1125, 1991 La. App. LEXIS 1065 (May 8, 1991).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 32:41; R.S. 47:507, OPINION NUMBER 90-420, La. Atty. Gen. Op. No. 1990-420; 1990 La. AG LEXIS 330.

Under the Louisiana Towing and Storing Act, La.R.S.32:1711, et seq., when the Office of Motor Vehicles can ascertain through reasonable diligence the identity of the actual owner of a towed vehicle who has failed to register it in his name, then this actual owner must receive actual notice via La.R.S. 32:1720 before the Office can issue a permit to sell the vehicle. When the actual owner’s identity cannot be ascertained through reasonable diligence, then the actual owner must receive constructive notice via La.R.S. 32:1728C before the Office can issue a permit to sell the vehicle., OPINION NUMBER 90-441, La. Atty. Gen. Op. No. 1990-441; 1990 La. AG LEXIS 429.

§ 501.1. Duties of employees and employers.

A. Any person who is a resident of a state which requires registration of the motor vehicle or motor vehicles of a person who is employed in that state within thirty days of such employment, and who is employed in and maintains a residence in Louisiana and who operates one or more vehicles on the public streets and roads in Louisiana shall apply for a certificate of registration for each of those vehicles within thirty days of the date on which the person was employed in Louisiana.

B. Each employer in this state shall notify each person employed by that employer of the requirement of Subsection A of this Section. The notice shall be by direct communication at the time of employment and by posting a notice in a prominent location at the place of employment.

C. The provisions of this Section shall not be applicable to members actively serving in the armed forces of the United States. (Acts 1993, No. 765, § 1.)

TREATISES AND LAW REVIEWS

Louisiana Treatises. — Labor and Employment In Louisiana § 12-3 > Chapter 12. Employer Recordkeeping, Reporting, and Taxes > § 12-3 Government Posting Requirements.

§ 502. Exemption from registration.

Farm tractors, self-propelled farm equipment, rubber-tired farm wagons and carts and drawn rubber-tired farm equipment which are designed primarily for field use and which are operated or moved only incidentally on the highways of this state, and which are used for farm purposes only need not be registered under this chapter. Road rollers and road machinery temporarily moved upon the highways are also exempt from registration. (Amended by Acts 1972, No. 533, § 1.)

§ 502.1. Exemption from registration; log loaders.

A. The provisions of this section shall apply to log loaders which are used exclusively for loading logs upon another vehicle and are not used to haul logs, and which are operated or moved only incidentally on the highways of this state. Such log loaders are exempt from the registration and registration tax provided for by Chapter 4 of Title 47 of the Louisiana Revised Statutes of 1950 and are exempt from the provisions of Chapter 7 of Title 32 of the Louisiana Revised Statutes of 1950.

B. No such log loader shall be operated at a speed in excess of forty miles per hour.

Violations of the provisions of this subsection shall be punished by a fine of not more than one hundred dollars, or by imprisonment for not more than thirty days, or both. A subsequent violation shall be punished by a fine of not more than five hundred dollars, or by imprisonment for not more than ninety days, or both.

If the violator is other than an individual, imprisonment shall be dispensed with and a double fine imposed. (Acts 1976, No. 176, §§ 1 to 3.)

§ 506. Registration certificates.

A. The registration certificate issued for a vehicle required to be registered, or a photostatic or other similar copy thereof, shall at all times, while the vehicle is being operated upon a public highway in this state, be carried in a registration certificate holder of a type and design approved by the department, in or on said vehicle, in an accessible place, in plain view of and subject to inspection by any members of the division of state police or any officer, agent or representative of the department or of the commissioner or other public officer; provided, however, that no fine or other penalty shall apply for failure to comply with the aforesaid provisions if, within five days after an authorized officer’s request to inspect a registration certificate, that certificate is presented at the office or headquarters of the requesting officer.

B. Registration certificates must, at all times and under all conditions, correspond with the license plates being used upon the vehicle.

C. Whenever the owner, purchaser, transferee or assignee of any vehicle seeks to procure the issuance of any registration certificate, the commissioner may require, as a condition precedent thereto, the production of the old certificate issued to the former owner of the vehicle, or proof satisfactory to him as to the change of ownership or title and the transactions by which such change of ownership was effected.

D. Every manufacturer, dealer or other person selling or disposing of any motor vehicle in this state shall equip the same with a registration certificate holder. (Amended by Acts 1974, No. 145, § 1; Acts 1975, No. 8, § 1.)

CROSS REFERENCES

Municipal Law. — Operation of vehicles > registration certificate to be carried and exhibited on demand. New Orleans Code of Ordinance § 154-309.

§ 507. Display of plate.

A. The permanent registration license plate assigned to a trailer, semitrailer, motorcycle, or other motor vehicle shall be attached to the rear thereof. Notwithstanding the foregoing, the permanent registration license plate assigned to any truck having a gross vehicle weight in excess of six thousand pounds or to any dump truck may be attached to either the front or rear thereof. For the purposes of this Section, dump truck means any truck with a bed that raises to dump a load. The permanent registration license plate shall be so displayed during the current registration year, except as otherwise provided herein.

B. Every permanent registration license plate shall at all times be securely fastened to the vehicle to which it is assigned, so as to prevent the plate from swinging, and at a height not less than twelve inches from the ground, measuring from the bottom of such plate, in a place and position to be clearly visible, and shall be maintained free from foreign materials and in a condition to be clearly legible. (Amended by Acts 1974, No. 171, § 1; Acts 1978, No. 134, § 1; Acts 1979, No. 110, § 1; Acts 2001, No. 424, § 1.)

2001 Amendments. — Acts 2001, No. 424, § 1, effective August 15, 2001, substituted “permanent registration license plate” for “registration license plate” throughout this section.

CROSS REFERENCES

Louisiana Law. — Violations of registration provisions, see La. R.S. 47:536.

Municipal Law. — Operation of vehicles > license plates. New Orleans Code of Ordinance § 154-307.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 32:41; R.S. 47:507, OPINION NUMBER 90-420, La. Atty. Gen. Op. No. 1990-420; 1990 La. AG LEXIS 330.

§ 508. Registration; commercial vehicles; exemption.

A. (1) Except as provided in Paragraph (2) of this Subsection, every vehicle registration under this Chapter other than those licensed under R.S. 47:463(A), R.S. 47:511(B), and those included, by regulation of the secretary, in the staggered registration system, shall expire on June thirtieth of each year. The registrations shall be renewed annually between May first and June thirtieth of each year.

(2) Notwithstanding any other provision of law to the contrary, every registration of an automobile or truck to be used as a commercial rental or leased vehicle shall expire one year from the date of issuance and shall be renewed annually thereafter.

B. In odd numbered years every registration of a private passenger carrying automobile, registered or to be registered under R.S. 47:463(A), shall expire on December 31 and shall be renewed on or before February 6 of the year immediately following that in which the registration expires, except that the expiration date for vehicles registered under R.S. 47:463(A) which are included in a staggered registration system by rules and regulations of the secretary shall be those established in such rules and regulations.

C. Failure to make application and payment of registration fees, as provided herein, on or before the renewal dates provided in this Section, or on or before renewal dates established by rule of the secretary, shall cause the license due to become delinquent and subject to penalties and interest charges as provided in Chapter 18 of this Title.

D. (1) Except as provided in Paragraph (2) of this Subsection, any person acquiring any vehicle subject to registration and license subsequent to July first of any year in which renewal of registration is required shall, before operating the same, make the required application for registration and shall pay the license. Failure to make application and payment as herein directed shall cause the license on any such vehicle to become delinquent and subject to the penalties fixed in Chapter 18 of this Subtitle. New vehicles purchased subsequent to July first of any year in which renewal of registration is required shall be entitled to a monthly pro rata reduction of license as hereinafter provided. Any person owning a vehicle other than those licensed by R.S. 47:463(A) during any part of the current registration period and not having used it on the highways during the period commencing July first of the year in which renewal of registration is required shall be entitled to a monthly pro rata reduction of the license after July thirty-first, upon furnishing sworn proof satisfactory to the secretary that the vehicle had not been used as hereinabove stated or that any sale, transfer, or assignment thereof was bona fide and not for the purpose of evading the provisions of the Chapter. In no event, however, shall the amount of the license tax payable hereunder be less than the minimums as fixed in R.S. 47:475.

(2) Notwithstanding any other provision of law to the contrary, every person acquiring an automobile or truck to be used as a commercial rental or leased vehicle shall, before operating the same as a commercial rental or leased vehicle, make the required application for registration and shall pay the license fee which shall expire one year from the date of issuance. Failure to make application and payment as herein directed shall cause the commercial license on such automobile or truck to become delinquent and subject to the penalties fixed in Chapter 18 of this Subtitle.

E. Any owner who has made proper application and paid the proper license tax for the renewal of registration of a vehicle but who has not received the number plates or registration certificate for the current registration period, shall be entitled to operate or permit the operation of such vehicle upon the public highways by displaying upon said vehicle the number plate or plates issued for the preceding registration period, upon furnishing sworn proof satisfactory to the secretary or the division of state police of his timely application and failure to receive the number plate or plates or registration certificate for the current registration period. This privilege shall be limited to and extended no further than September 1 of the year in which the registration period begins.

F. Notwithstanding the provisions of Subsection A of this Section, every registration of a motor truck or tandem truck having a gross weight per load carrying axle up to and including ten thousand pounds or less and motorcycles for which the registration or license tax is paid for four years as provided for in R.S. 47:462(B)(6) shall expire four years from the date the registration or license tax is paid and shall be renewed every fourth year on or before the last day of the month.

G. Notwithstanding the provisions of Subsection A of this Section, every registration of a boat trailer having a gross weight per load carrying axle of one thousand five hundred pounds or less, a farm use trailer having a gross weight per load carrying axle of six thousand pounds or less, or a privately owned trailer having a gross weight per load carrying axle of five hundred pounds or less for which the registration or license tax is paid for two years as provided for in R.S. 47:462B(7) shall expire two years from the date the registration or license tax is paid and shall be renewed every second year on or before the last day of the month immediately following the month in which the previous registration expired.

H. The secretary of the Department of Public Safety is hereby authorized to issue permanent license plates at the time of first issuance for a commercial vehicle. Said registration thereafter shall be renewed annually by the affixing of a registration sticker on the license plate. The secretary shall promulgate rules and regulations necessary to carry out the provisions of this Section. Such vehicles registered under the Interstate Registration Plan are exempt from the provision of this Section. (Amended by Acts 1952, No. 216, § 1; Acts 1962, No. 318, § 1; Acts 1966, No. 513, § 1, eff. Jan. 1, 1967, Acts 1977, No. 727, § 1; Acts 1978, No. 250, § 1; Acts 1978, No. 257, § 1; Acts 1983, No. 81, § 1; Acts 1987, No. 823, § 1; Acts 1995, No. 256, § 1, eff. Jan. 1, 1996, Acts 1997, No. 1386, § 1; Acts 2011, No. 85, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 85 substituted “including ten thousand pounds or less and motorcycles for which the registration or license tax is paid for four years as provided for in R.S. 47:462(B)(6) shall expire four years from the date the registration or license tax is paid and shall be renewed every fourth year” for “including six thousand pounds or less and motorcycles for which the registration or license tax is paid for two years as provided for in R.S. 47:462B(6) shall expire two years from the date the registration or license tax is paid and shall be renewed every second year” in (F).

CROSS REFERENCES

Louisiana Law. — Minimum licenses, see La. R.S. 47:475.

Vehicles improperly licensed; weighing, inspections and investigations; purchase of proper license required; penalty, see La. R.S. 47:516.

§ 511.2. Temporary permit for unregistered trucks.

A. It is the intent of the legislature in enacting this Section to comply with the provisions of the International Registration Plan by providing a temporary “Hunter’s Permit” to owners or operators of trucks while they seek employment.

B. An owner or operator of a truck who has terminated a lease and who has surrendered the apportioned license plate, as provided in the International Registration Plan authorized by R.S. 47:511(B), may operate a truck upon public highways when it is titled in this state but not registered provided that prior to the operation, the owner or operator has secured from the commissioner of motor vehicles or a duly appointed agent a temporary letter or permit as provided in this Section. The permit shall authorize the operation of such truck for a period of not more than thirty days. The permit shall be issued for a registered gross weight not to exceed the empty weight of the vehicle and cannot be used to transport goods or carry a load. Prior to the issuance of such permit, the applicant must provide satisfactory proof that such truck has insurance with limits of liability as provided in R.S. 32:900(B). Such truck must display an official certificate of inspection and approval as provided by R.S. 32:1301 et seq.

C. If, upon inspecting a vehicle, it is found that the vehicle has no temporary permit, the weights and standards police officer or other enforcement officer of the Department of Public Safety and Corrections may impound the vehicle until a valid permit or license plate is secured. (Acts 1999, No. 463, § 1.)

§ 513. Vehicle of nonresident owner used regularly in business in Louisiana.

Every nonresident person, regularly employed in or carrying on a business within this state for a period of at least thirty consecutive days and owning or leasing and regularly operating, in such business or in connection therewith, any motor vehicle, trailer or semitrailer within this state, shall be required to register each vehicle and pay the same license taxes therefor as is required with reference to like vehicles owned by residents of this state. This Section shall not apply to vehicles which are covered by reciprocal agreements in effect between Louisiana and other jurisdictions. (Amended by Acts 1977, No. 300, § 1.)

§ 519.2. Temporary license plates; lending institutions; auto title companies.

A. Subject to the provisions of this Section, the commissioner may sell temporary license plates to lending institutions which are chartered by the office of financial institutions or by an agency of the federal government and to auto title companies which are defined in R.S. 32:702(12).

B. The purpose of this Section is to provide lending institutions and auto title companies an opportunity to obtain temporary license plates to be issued to a person who purchases a vehicle for which the lending institution has provided financing and with regard to which the financial institution or auto title company handles the applications for a title and for registration.

C. Lending institutions and auto title companies may purchase and issue temporary license plates for the purpose stated in Subsection B of this Section. All other uses of the temporary plates authorized under this Section are prohibited.

D. Temporary license plates may be issued under this Section for any vehicle for which the commissioner issues permanent license plates.

E. The fee for each temporary license plate is four dollars.

F. The commissioner shall design the temporary plates and shall design and furnish all forms required under this Section.

G. Temporary license plates shall expire on the date the permanent license plate is received, or on the ninetieth day after the temporary license plate is issued, even if the permanent license plate has not been received, whichever is sooner.

H. Each person to whom a temporary license plate has been issued shall destroy the temporary license plate on the day the temporary license plate expires.

I. The commissioner shall adopt rules to implement the provisions of this Section. The rules shall include, but shall not be limited to:

(1) Rules establishing requirements for being eligible to participate in the program.

(2) Rules establishing grounds and procedures for suspending or revoking eligibility to participate in the program and for reclaiming temporary license plates.

(3) Rules establishing requirements for information which the lending institutions shall transmit to the commissioner with regard to each temporary license which the lending institution purchases and issues.

(4) Rules establishing procedures for issuing temporary license plates.

(5) Rules establishing requirements for keeping records concerning temporary license plates, including the information in the records and access to the records.

J. The provisions of this Section shall not apply to temporary license plates issued for commercial motor vehicles for which the taxes are apportioned. (Acts 1990, No. 125, § 1; Acts 1992, No. 626, § 1; Acts 1993, No. 33, § 1, eff. May 18, 1993.)

CROSS REFERENCES

Louisiana Law. — Auto title companies; licensing; regulation; fees, suspension, and revocation; domicile; surety bonds; expiration and renewal dates, see La. R.S. 32:735.

§ 520. Dealers temporary demonstration and transportation identification plate.

A. As used in this Section, the word “dealership” means any legal entity which is licensed to do business as a motor vehicle dealer by the Louisiana Motor Vehicle Commission, R.S. 32:1251 et seq., or by the Louisiana Used Motor Vehicle and Parts Commission, R.S. 32:771 et seq.

B. Each dealership may print and utilize dealers temporary demonstration and transportation identification plates, hereinafter referred to as identification plates, in lieu of motor vehicle registration plates in accordance with the provisions of this Section.

C. Each identification plate shall be green and shall contain the following information:

(1) The name of the dealership which is using the identification plate.

(2) The telephone number of the dealership which is using the identification plate.

(3) The number on the license issued by the Motor Vehicle Commission or by the Used Motor Vehicle and Parts Commission to the dealership which is using the identification plate.

(4) The date on which the identification plate was placed in service.

D. Subject to the provisions of Subsection B of this Section, the office of motor vehicles shall establish the size, design, and other characteristics of the identification plates.

E. Each identification plate shall be valid for five days from the date on which the identification plate was placed in service.

F. Each dealership which places an identification plate in service on a motor vehicle may use that motor vehicle for any business purpose of the dealership, including but not limited to the demonstration or transportation of that vehicle. (Acts 1995, No. 229, § 1, eff. June 14, 1995.)

§ 521. Display of temporary registration license plates.

Each temporary registration license plate shall at all times be in a clearly visible place and position. It shall be fastened to the rear of the vehicle or in the rear window of the vehicle to which it has been assigned. The temporary registration license plate shall be maintained in a condition that is clearly legible and free from foreign materials. (Acts 2001, No. 139, § 1.)

§ 522. Authorization to enter dealer premises to recover state credentials.

A. Whenever any licensed dealer has his license suspended or revoked, or if the licensed dealer ceases operations without any formal action by the appropriate commission, representatives of the Department of Public Safety and Corrections shall be authorized to enter any and all locations of the dealer to recover official state credentials issued to the dealer by the department, including but not limited to dealer inventory plates, temporary registration plates, and motor vehicle inspection stickers.

B. In the event the dealer, or any agent or representative of the dealer, removes or causes to be removed the official state credentials, the dealer shall be responsible for surrendering the credentials to the department.

C. The Louisiana Motor Vehicle Commission and the Louisiana Recreational and Used Motor Vehicle Commission shall promptly notify the Department of Public Safety and Corrections whenever a dealer’s license is suspended or revoked, or if either commission has information that a licensed dealer has ceased operations without any formal action against the dealer’s license. (Acts 2009, No. 435, § 2, eff. July 1, 2010.)

Quoted Statutory Material. — Acts 2009, No. 435, § 4, provides that “This Act shall become effective on July 1, 2010. However, the electronic reporting requirements specified in R.S. 32:1728.2(E) as provided in this Act shall not take effect until the Department of Public Safety and Corrections, office of motor vehicles, certifies to the division of administration, that the electronic system to implement the requirements of such provisions have been tested and are fully operational.”

PART 4. ADMINISTRATIVE PROVISIONS.

§ 536. Violations of registration provisions.

Except as otherwise specifically provided herein, no person shall do, omit to do, permit, or cause to be done or omitted, any of the things required or prohibited by this Chapter, or to commit any of the following acts:

(1) To operate, or for the owner thereof knowingly to permit the operation of any motor or other vehicle, trailer or semi-trailer, which is not registered or which does not have attached thereto and displayed thereon, in accordance with the provisions of R.S. 47:507, the number plates assigned to it for the current year, subject to the exemptions provided in this Chapter.

(2) To display or cause or permit to be displayed or have in possession any registration certificate, or registration number plate, knowing the same to be fictitious or to have become cancelled, revoked, suspended or altered.

(3) To lend to or knowingly permit the use of by any one not entitled thereto, any registration number plate issued to the person so lending or permitting the use thereof.

(4) To fail or refuse to surrender to the commissioner or officers of the Division of State Police, upon demand, any registration certificate or registration number plate which has been suspended, cancelled or revoked, as provided in this Chapter.

(5) To use a false or fictitious name or address in any application for the registration of any vehicle or for any renewal or duplicate thereof, or to make a false statement or knowingly to conceal a material fact or otherwise commit a fraud in any such application.

(6) For the owner, purchaser, assignee or transferee of a vehicle formerly registered in the name of another, to neglect, fail or refuse to surrender to the commissioner or officer of the Division of State Police the registration certificate of the former owner, or to fail or refuse to furnish the commissioner with satisfactory proof as to the transfer thereof and his ownership of the vehicle.

(7) To use or operate, or permit to be used or operated, any vehicle on the highways of the state carrying a net load in excess of that for which it is registered and the tax thereon paid. Each use of said vehicle shall constitute a separate offense.

Whoever violates the provisions of this paragraph shall be fined not more than one hundred dollars, or imprisoned for not more than thirty days, or both.

For the purposes of paragraph (7) of this Section and of R.S. 47:516, where the weight of a vehicle does not exceed by ten per centum the weight for which it is licensed or registered, and where such overloading is bona fide, such overloading shall not constitute a violation and shall not subject the owner or operator of the vehicle to the penalties and requirements therein provided.

(8) To obtain or use an improper registration certificate, license or license plates, or to make improper use of a properly obtained registration license or license plate, or to use upon one vehicle the license plates issued for another vehicle, or to register and attach license plates to and use on the highways of this State a vehicle unsafe or unfit to be operated, or one that is not equipped as required by law, or for a manufacturer or dealer to make or permit to be made any unlawful use of the same or permit the use thereof by a person not entitled thereto.

CROSS REFERENCES

Municipal Law. — Operation of vehicles > unlawful use of registration certificate or license plate. New Orleans Code of Ordinance § 154-312.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 32:41; R.S. 47:507, OPINION NUMBER 90-420, La. Atty. Gen. Op. No. 1990-420; 1990 La. AG LEXIS 330.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1981-1982: A Symposium: Local Government Law. 43 La. L. Rev. 461 (November, 1982).

CHAPTER 18. ADMINISTRATIVE PROVISIONS.

PART 6. CRIMINAL PENALTIES.

Section

1641.1. Automated sales suppression devices; definitions; penalties.

PART 6. CRIMINAL PENALTIES.

§ 1641.1. Automated sales suppression devices; definitions; penalties.

A. It shall be unlawful for any person to knowingly create, design, manufacture, sell, purchase, lease, install, update, repair, service, transfer, use, or possess or otherwise make available any automated sales suppression device, zapper, or phantom-ware.

B. For purposes of this Section:

(1) “Automated sales suppression device” or “zapper” means a software program that falsifies the records of electronic cash registers, including transaction data and transaction reports, and that is any of the following:

(a) Carried on a memory stick or other flash memory data storage device, or on a removable optical disc.

(b) Accessed through an Internet link.

(c) Accessed or stored via any other means.

(2) “Electronic cash register” means a device that keeps an electronic record, register, or supporting documentation, through the use of a computer system, of data for the purpose of computing, compiling, or processing retail sales transaction data, and refers to a cash register or any other point-of-sale system.

(3) “Phantom-ware” means a hidden programming option embedded in the operating system of, or hardwired into, an electronic cash register that can be used to create a virtual second or alternate electronic cash register or to eliminate or manipulate transaction records, which may or may not be preserved in digital format, to represent either the actual or the manipulated record of transactions.

(4) “Transaction data” includes:

(a) A description of items purchased by a customer.

(b) The price for each item purchased.

(c) A taxability determination for each item.

(d) A segregated tax amount for each item taxed.

(e) The amount of cash or credit tendered.

(f) The net amount returned to the customer in change.

(g) The date and time of the purchase.

(h) The name, address, and identification number of the vendor.

(i) The receipt or invoice number of the transaction.

(5) “Transaction report” means:

(a) A report that contains but is not limited to documentation of the sales, taxes, or fees collected, media totals, and discount voids of an electronic cash register and that is printed on a cash register tape or other hard copy at the end of a day or shift.

(b) A report that documents every action performed on or by an electronic cash register and that is stored electronically.

C. Whoever violates the provisions of this Section shall be fined not more than five thousand dollars, or imprisoned with or without hard labor for not more than five years, or both. (Acts 2012, No. 839, § 1, eff. Aug. 1, 2012.)

Licensed to Jay Purdue,  

CODE OF CRIMINAL PROCEDURE

TITLE 1. PRELIMINARY PROVISIONS AND GENERAL POWERS OF COURTS

CHAPTER 1. PRELIMINARY PROVISIONS AND RULES OF CONSTRUCTION.

Article

1. Short title; citation of code.

2. Purpose and construction.

3. Procedures not otherwise specified.

4. Number; gender.

5. Mandatory and permissive language.

6. Conjunctive, disjunctive, or both.

7. Municipal and parochial officers included.

8. Assistants and deputies included.

9. References to code articles or statutory sections.

10. Article headings, source notes, and comments not part of law.

11. Clerical and typographical errors disregarded.

12. Pleading a statute.

13. Computation of time.

14. Oath or affirmation in criminal proceedings; witness.

14.1. Filing of pleadings and documents by facsimile transmission.

CHAPTER 2. APPLICATION OF CODE.

15. Courts to which applicable; military not affected.

CHAPTER 3. INHERENT POWERS OF COURTS; CONTEMPT.

16. Jurisdiction and powers of courts.

17. Inherent power and authority of courts.

18. Adoption of local rules of court.

19. Special sessions of court.

20. Contempt of court; kinds of contempt.

21. Direct contempt.

22. Procedure for punishing direct contempt.

22.1. Direct contempt; fingerprinting and photographing; exceptions.

23. Constructive contempt.

24. Procedure for punishing constructive contempt.

25. Penalties for contempt.

25.1. Appointment of interpreter for non-English-speaking persons.

CHAPTER 4. PEACE BONDS.

26. Power to order peace bonds.

27. Application for peace bond; examination.

28. Issuance of summons or warrant of arrest.

29. Peace bond hearing; costs.

30. The peace bond.

31. Failure to give peace bond; effect.

32. Forfeiture of peace bond.

33. Automatic discharge.

CHAPTER 1. PRELIMINARY PROVISIONS AND RULES OF CONSTRUCTION.

Art. 1. Short title; citation of code.

This Code shall be known as the Louisiana Code of Criminal Procedure and may be cited officially: C.Cr.P.

COMMENTARY

Louisiana Official Revision Comments

1966. — This is a customary provision. See, Art. 1 of the Louisiana Criminal Code of 1942; Ill. Code of Criminal Procedure,§100-1.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A picture of a convicted sex offender cannot be given to the parents within the school zone., OPINION No. 97-229, La. Atty. Gen. Op. No. 1997-229; 1997 La. AG LEXIS 164.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Human Rights Aspects of the Prisoner Transfer in a Comparative Perspective. 53 La. L. Rev. 1043 (March, 1993).

Art. 2. Purpose and construction.

The provisions of this Code are intended to provide for the just determination of criminal proceedings. They shall be construed to secure simplicity in procedure, fairness in administration, and the elimination of unjustifiable delay.

COMMENTARY

Louisiana Official Revision Comments

1966. — The advisory Committee note, accompanying the Federal Rules, states: “By these standards just determination of criminal cases is made paramount to technicalities of procedure.” The reference of the Federal Rules to elimination of “unjustifiable expense” was considered a by product rather than a principal objective of simplified criminal procedure, and was not adopted.

JUDICIAL DECISIONS

INDEX

CRIMINAL LAW & PROCEDURE

• Double Jeopardy

•• Appeals

GOVERNMENTS

• Legislation

•• Interpretation

CRIMINAL LAW & PROCEDURE

• Double Jeopardy

•• Appeals. — State and federal constitutional guarantees against double jeopardy prohibited appeal by the State from a directed verdict of acquittal in a murder prosecution, the same as if the verdict had been by a jury. State ex rel. Robinson v. Blackburn, 367 So. 2d 360, 1979 La. LEXIS 7375 (Jan. 29, 1979).

GOVERNMENTS

• Legislation

•• Interpretation. — Pursuant to La. Code Crim. Proc. Ann. art. 2, the provisions of Louisiana Code of Criminal Procedure are intended to provide for the just determination of criminal proceedings and shall be construed to secure simplicity in procedure, fairness in administration, and the elimination of unjustifiable delay. State v. Lingle, 461 So. 2d 1046, 1985 La. LEXIS 7820 (Jan. 14, 1985).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A picture of a convicted sex offender cannot be given to the parents within the school zone., OPINION No. 97-229, La. Atty. Gen. Op. No. 1997-229; 1997 La. AG LEXIS 164.

Art. 3. Procedures not otherwise specified.

Where no procedure is specifically prescribed by this Code or by statute, the court may proceed in a manner consistent with the spirit of the provisions of this Code and other applicable statutory and constitutional provisions.

COMMENTARY

Louisiana Official Revision Comments

1966. — Under the 1928 Code of Criminal Procedure, whenever there was no express law to cover a particular situation, resort was had to common law procedures, pursuant to an unrepealed provision in the Crimes Act of 1805. R. S. of 1870,§976. the general authorization to resort to common law procedures was perpetuated by the Louisiana Revised Statures of 1950 in former R.S. 15:0.2, which provided that in matters of criminal procedure, where there was no express law, the common law rules of procedure should prevail. This article abrogates that rule.

This article is similar to Uniform Rules of Criminal Procedure, 61 and Fed. Rule 57 (b).

JUDICIAL DECISIONS
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• Scientific Evidence
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Sex Crimes

••• Obscenity

•••• General Overview. — In charging defendant with obscenity under La. Rev. Stat. Ann. § 14:106(A)(2) for the intentional exhibition of lewd, lascivious, filthy, and sexually indecent motion picture film, the seizure of the motion pictures without a prior adversary hearing was valid and pursuant to La. Code Crim. Proc. Ann. art. 3, a court could proceed in its discretion by allowing for an immediate hearing after the seizure, for application of writs, and for priority of the matter on its docket. State v. Eros Cinema, Inc., 262 LA. 706, 264 So. 2d 615, 1972 La. LEXIS 4987 (June 29, 1972).

• Discovery & Inspection

•• Discovery by Defendant

••• General Overview. — Because no statute expressly prohibited the trial court from ordering the state to provide defendant with the names and addresses of its witnesses, the trial court could order the discovery of such information pursuant to La. Code Crim. Proc. Ann. art. 3. State v. Walters, 408 So. 2d 1337, 1982 La. LEXIS 9969 (Jan. 25, 1982).

• Pretrial Motions & Procedures

•• Suppression of Evidence. — A person under arrest for a violation of La. Rev. Stat. Ann. § 14:98, La. Rev. Stat. Ann. § 14:98.1 or other law or ordinance that prohibited operating a vehicle while intoxicated could refuse to submit to such chemical test after being advised of the consequences of such refusal; the failure of an officer to advise an alleged drunk driver of this right was a failure to implement La. Rev. Stat. § 32:661(C)(1) and La. Rev. Stat. § 32:666(A), thus suppression of the chemical test results pursuant to La. Code Crim. Proc. Ann. art. 3 and La. Code Crim. Proc. Ann. art. 703 was proper in such a case since the right to refuse testing was given by legislative mandate, La. Civ. Code Ann. art. 2. State v. Alcazar, 784 So. 2d 1276, 2001 La. LEXIS 1162 (May 15, 2001).

• Guilty Pleas

•• General Overview. — Trial court was within its authority in accepting a defendant’s plea of guilty to first degree murder without capital punishment pursuant to a valid plea bargain where the court gave effect to the constitutional and statutory provisions that expressly prohibited a defendant from pleading guilty in a manner to bring about his own death but also recognized and gave effect to the statutory scheme that provided for a sentence of life imprisonment without benefit of parole, probation or suspension of sentence following a verdict of guilty of first degree murder. State v. Jett, 419 So. 2d 844, 1982 La. LEXIS 11794 (Sept. 7, 1982).

• Juries & Jurors

•• Voir Dire

••• General Overview. — Because the record showed that 25 out of 37 prospective jurors were excused or dismissed, and there was no indication that they were excused or dismissed for cause, defendant failed to show special circumstances that would have justified an individual voir dire under La. Code Crim. Proc. Ann. art. 3. State v. McGraw, 564 So. 2d 727, 1990 La. App. LEXIS 1606 (June 20, 1990), writ of certiorari denied by 567 So. 2d 1126, 1990 La. LEXIS 2443 (La. 1990).

Trial court did not err in refusing a capital defendant’s request for sequestered, individual voir dire of potential jurors, where the trial judge allowed voir dire in groups of six or fewer, and pretrial publicity was not shown to be impermissibly extensive or prejudicial. State v. Comeaux, 514 So. 2d 84, 1987 La. LEXIS 9851 (Sept. 9, 1987).

Defendant argued that the fact that the case was a capital one created a per se exceptional circumstance which gave the trial court discretion to permit individual voir dire, without a need for a further showing; this argument was without merit and had been rejected by other courts. State v. Lindsey, 404 So. 2d 466, 1981 La. LEXIS 10012 (Sept. 8, 1981).

• Jurisdiction & Venue

•• Venue. — Venue was proper in the parish where the murder victims’ mutilated bodies were found even though no evidence established where any element of the crimes had occurred, because otherwise, defendants would have escaped trial merely because they had had the mental acuity to conceal the place where any acts of the offense had occurred. State v. Anderson, 877 So. 2d 336, 2004 La. App. LEXIS 1784 (July 7, 2004).

• Trials

•• Judicial Discretion. — A trial court has the discretion to permit individual voir dire if a defendant can demonstrate that special circumstances are present; the fact that defendant’s case is capital does not by virtue of that fact alone establish a “special circumstance” requiring a variation from the general rule of trial court discretion. State v. Comeaux, 514 So. 2d 84, 1987 La. LEXIS 9851 (Sept. 9, 1987).

In charging defendant with obscenity under La. Rev. Stat. Ann. § 14:106(A)(2) for the intentional exhibition of lewd, lascivious, filthy, and sexually indecent motion picture film, the seizure of the motion pictures without a prior adversary hearing was valid and pursuant to La. Code Crim. Proc. Ann. art. 3, a court could proceed in its discretion by allowing for an immediate hearing after the seizure, for application of writs, and for priority of the matter on its docket. State v. Eros Cinema, Inc., 262 LA. 706, 264 So. 2d 615, 1972 La. LEXIS 4987 (June 29, 1972).

• Sentencing

•• Imposition

••• Evidence. — Defendant contended that the trial court erred in the penalty phase of the trial by allowing evidence of an unrelated armed robbery for which defendant was charged but not convicted; the trial court erred in overruling defendant’s objection to the evidence because defendant had no prior notice that the evidence would be offered and the error was not harmless beyond a reasonable doubt. State v. Hamilton, 478 So. 2d 123, 1985 La. LEXIS 9738 (Oct. 21, 1985), writ of certiorari denied by 478 U.S. 1022, 106 S. Ct. 3339, 92 L. Ed. 2d 743, 1986 U.S. LEXIS 2763, 54 U.S.L.W. 3867 (1986).

• Postconviction Proceedings

•• Parole. — Where there was a specific procedure for the commuting of life sentences to a term of years in order to make an inmate eligible for parole, the court rejected the use of La. Code Crim. Proc. Ann. art. 3. Bosworth v. Whitley, 627 So. 2d 629, 1993 La. LEXIS 3396 (Nov. 29, 1993).

EVIDENCE

• Scientific Evidence

•• Blood Alcohol. — A person under arrest for a violation of La. Rev. Stat. Ann. § 14:98, La. Rev. Stat. Ann. § 14:98.1 or other law or ordinance that prohibited operating a vehicle while intoxicated could refuse to submit to such chemical test after being advised of the consequences of such refusal; the failure of an officer to advise an alleged drunk driver of this right was a failure to implement La. Rev. Stat. § 32:661(C)(1) and La. Rev. Stat. § 32:666(A), thus suppression of the chemical test results pursuant to La. Code Crim. Proc. Ann. art. 3 and La. Code Crim. Proc. Ann. art. 703 was proper in such a case since the right to refuse testing was given by legislative mandate, La. Civ. Code Ann. art. 2. State v. Alcazar, 784 So. 2d 1276, 2001 La. LEXIS 1162 (May 15, 2001).

Where a defendant was charged with negligent homicide after an auto accident when he was allegedly intoxicated, pursuant to its authority under La. Code Crim. Proc. Ann. art. 3 to establish procedural guidelines in the absence of specific legislative procedural rules, the Supreme Court of Louisiana determined that a motion to suppress, using the procedural guidelines set forth in La. Code Crim. Proc. Ann. art. 703, was available to question the admissibility of chemical test results that could raise a legal presumption of intoxication under La. Rev. Stat. Ann. § 32:662. State v. Tanner, 457 So. 2d 1172, 1984 La. LEXIS 9914 (Oct. 15, 1984).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A bail bondsman may carry a non-concealed weapon and use reasonable force in order to arrest his principal. A bondsman who, after announcing his identify and purpose, has been wrongfully refused admittance, may use reasonable force to enter his principal’s residence in order to effectuate the arrest. There is no law requiring a bondsman to report to the sheriff upon arrival in a parish. However, there is a duty to promptly report the arrest of the principal to the nearest jail or police station., Opinion No. 01-70, La. Atty. Gen. Op. No. 2001-70; 2001 La. AG LEXIS 221.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: Discovery of the State’s Witnesses: State v. Walters. 43 La. L. Rev. 1549 (July, 1983).

Article: Postconviction Procedure. 44 La. L. Rev. 477 (November, 1983).

Developments in the Law, 1983-84: A Faculty Symposium: Post Conviction Procedure. 45 La. L. Rev. 485 (November, 1984).

Article: Criminal Procedure. 47 La. L. Rev. 267 (November, 1986).

Note: Criminal Procedure—Directed Verdict of Acquittal. 44 Tul. L. Rev. 594 (April, 1970).

Article: The “New” Judicial Solution: Occasions for and Limits to Judicial Creativity. 54 Tul. L. Rev. 877 (June, 1980).

Art. 4. Number; gender.

Unless the context clearly indicates otherwise:

(1) Words used in the singular number apply also to the plural; words used in the plural number include the singular; and

(2) Words used in one gender apply also to the other.

Art. 5. Mandatory and permissive language.

The word “shall” is mandatory, and the word “may” is permissive.
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CRIMINAL LAW & PROCEDURE

• Trials

•• Motions for Mistrial. — Defendant was improperly convicted of second-degree murder because the trial court erred in allowing the State to exercise a peremptory challenge to remove a juror after the trial had commenced, in contravention of La. Code Crim. P. Ann. art. 795(B)(1), and because there was no showing that the juror was unable to perform or was disqualified from performing under the meaning of La. Code Crim. P. Ann. art. 789. La. Code Crim. P. Ann. art. 795(B)(1) provides that peremptory challenges “shall” be used before trial; it does not use the permissive word “may,” as is distinguished in La. Code Crim. P. Ann. art. 5, and the trial court could have ordered a mistrial under La. Code Crim. P. Ann. art. 775(6). State v. Derouselle, 745 So. 2d 767, 1999 La. App. LEXIS 2985 (Oct. 20, 1999), reversed by, remanded by La. 99-3283, 761 So. 2d 1269, 2000 La. LEXIS 1156 (La. Apr. 28, 2000).

GOVERNMENTS

• Legislation

•• Interpretation. — Court found a temporary restraining order (TRO) issued against a superintendent and principal invalid because: (1) the verified petition lacked any certification that notice was given as required by La. Code Civ. Proc. Ann. art. 3601, for which the trial court, under La. Code Civ. Proc. Ann. art. 3603(A)(2), should have denied the request for a TRO, (2) the trial court failed to explain why the TRO was granted without notice and hearing as required by La. Code Civ. Proc. Ann. art. 3604, as the word “shall” in Article 3604 was mandatory pursuant to La. Code Civ. Proc. Ann. art. 5053, La. Code Crim. Proc. Ann. art. 5, and La. Rev. Stat. Ann. 1.3, (3) the trial court failed to indicate the date and time of the issuance, as the TRO was not file stamped, and (4) an amount of security was not determined pursuant to La. Code Civ. Proc. Ann. art. 3610. Dauphine v. Carencro High Sch., 843 So. 2d 1096, 2003 La. LEXIS 1109 (Apr. 21, 2003).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Peace officer may validly issue a summons for a misdemeanor violation instead of making an arrest., OPINION No. 82-1114, La. Atty. Gen. Op. No. 1982-1114; 1983 La. AG LEXIS 830.

The fines which are imposed upon violators of the handicapped parking laws are mandatory. However, those courts are described in La. C. Cr. P. art. 931 may utilise the suspension provisions of La. C. Cr. P. Art. 894. “City court” as defined by La. C. Cr. P. art. 931 specifically excludes mayor’s courts and justices of the peace. Therefore, these forums do not have the authority to suspend the fines imposed for violation of handicapped parking laws. However, since city courts are included within those courts defined in La. C. Cr. P. art. 931, a city magistrate with the City Court of Kenner may suspend the fines imposed for the violation of handicapped parking laws., OPINION No. 96-148, La. Atty. Gen. Op. No. 1996-148; 1996 La. AG LEXIS 236.

The “officer in charge” of the arresting agency has an affirmative duty to notify the district attorney of all persons booked for violation of state criminal statutes. Intentionally failing to perform that duty, or intentionally permitting subordinates to refuse that duty, may constitute malfeasance in office, punishable under La.R.S. 14:134., Opinion No. 97-33, La. Atty. Gen. Op. No. 1997-33; 1997 La. AG LEXIS 82.

All state agencies and political subdivisions with jurisdiction over street parking or publicly owned and operated parking facilities must comply with the mandatory fine and disbursement provisions of La. R.S. 46:2583 and La. R.S. 40:1742. Furthermore, both the $275 fine and the $25 fine under such provisions are mandatory, and may not be reduced., Opinion No. 99-18, La. Atty. Gen. Op. No. 1999-18; 1999 La. AG LEXIS 45.

Local ordinances that conflict with express state law cannot be valid. State laws preempt conflicting local laws (even if pre-1974 Const.) if they do not adhere to the Constitution., OPINION No. 99-18A, La. Atty. Gen. Op. No. 1999-18; 1999 La. AG LEXIS 275.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Evidence. 44 La. L. Rev. 335 (November, 1983).

Art. 6. Conjunctive, disjunctive, or both.

Unless the context clearly indicates otherwise:

(1) The word “and” indicates the conjunctive;

(2) The word “or” indicates the disjunctive;

(3) When the article is phrased in the disjunctive, followed by the words “or both,” both the conjunctive and disjunctive are intended; and

(4) The word “and” or “or” between the last two items in a series applies to the entire series.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Peace officer may validly issue a summons for a misdemeanor violation instead of making an arrest., OPINION No. 82-1114, La. Atty. Gen. Op. No. 1982-1114; 1983 La. AG LEXIS 830.

Amendment to the Crime Victims Reparations Act increasing the amount of damages recoverable for permanent and total injuries should be applied retroactively; however, all reparations claims previously settled cannot be re-opened consistent with the doctrine of res judicata., Opinion No. 95-062, La. Atty. Gen. Op. No. 1995-062; 1995 La. AG LEXIS 185.

Art. 7. Municipal and parochial officers included.

Unless the context clearly indicates the contrary, the term “district attorney” includes a municipal prosecuting officer; the term “sheriff” includes a city or municipal police chief or a city marshall; and other official titles include their counterparts in municipal and parochial governments.

COMMENTARY

Louisiana Official Revision Comments

1966. — Under Art. 15 the provisions of this Code govern proceedings in city courts, except insofar as a particular rule may be incompatible with the nature and organization of those courts. Art. 7, above, avoids the necessity of repetitions and cumbersome special references to municipal prosecuting and police officers, by including in the definition of the state officers the municipal or parochial counterparts of those officers.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A municipal prosecuting attorney can collect the fee authorized by La. R.S. 16:15 for handling the issuance of worthless checks punishable under La. R.S. 14:71 or 14:72; the municipality does not need to enact an ordinance to that effect, and the issuer of the worthless check does not have to be charged under La. R.S. 14:71 or 14:72 before the provisions of La. R.S. 16:15 apply., OPINION No. 85-614, La. Atty. Gen. Op. No. 1985-614; 1985 La. AG LEXIS 254.

La. R.S. 16:15 enables the district attorney and/or his assistants to collect fees for handling violations of La. R.S. 14:71 and 14:72. The city marshal is precluded from utilizing the provisions of La. R.S. 16:15 by the clear and concise language of the statute., OPINION No. 85-399, La. Atty. Gen. Op. No. 1985-399; 1985 La. AG LEXIS 505.

Section 11.01 of the City Parish Plan of Government unconstitutionally deprives the municipal prosecuting authority of its absolute right to nolle prosequi a criminal charge., OPINION No. 84-1008, La. Atty. Gen. Op. No. 1984-1008; 1985 La. AG LEXIS 757.

Art. 8. Assistants and deputies included.

Unless the context clearly indicates the contrary, official titles, such as clerk of court, coroner, district attorney, and sheriff, include assistants and deputies.

COMMENTARY

Louisiana Official Revision Comments

1966. — This article codifies the well established general principle that assistants and deputies may perform the duties of officials under whom they serve. See State v. Petrich, 122 La. 127, 47 So. 438 (1908), holding that private counsel could be employed and permitted to assist the attorney general or district attorney in the trial of a criminal case. See, also, Op.Atty.Gen. 1944-46, p. 129, to the effect that special counsel employed to assist the district attorney in a murder prosecution could not present evidence to the grand jury over the objection of the district attorney, who had exclusive control of the criminal prosecution, but that the special counsel could present evidence with the district attorney’s consent.

In some instances it is the clear intent to restrict the official title to the actual holder of the office, and this limitation is expressly recognized by the introductory clause of this article.

JUDICIAL DECISIONS
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LEGAL ETHICS

• Prosecutorial Conduct. — Both La. Code Crim. Proc. Ann. arts. 8 and 61 precluded a police officer, serving as an investigator for the district attorney’s office, from making an agreement with defense counsel not to prosecute a defendant, where only district attorney’s and assistant district attorneys had such authority. State v. Cinel, 619 So. 2d 770, 1993 La. App. LEXIS 1950 (May 27, 1993), writ of certiorari denied by 629 So. 2d 369, 1993 La. LEXIS 3117 (La. 1993), writ of certiorari denied by 511 U.S. 1018, 114 S. Ct. 1398, 128 L. Ed. 2d 71, 1994 U.S. LEXIS 2686, 62 U.S.L.W. 3657 (1994).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1986-1987: A Faculty Symposium: Criminal Procedure. 48 La. L. Rev. 257 (November, 1987).

Article: Human Rights Aspects of the Prisoner Transfer in a Comparative Perspective. 53 La. L. Rev. 1043 (March, 1993).

Art. 9. References to code articles or statutory sections.

Unless the context clearly indicates the contrary:

(1) A reference in this Code to a title, chapter, or article, without further designation, means a title, chapter, or article of this Code; and

(2) A reference in this Code to a title, chapter, or article of a code, or to any statutory or constitutional provision, applies to subsequent amendments thereof.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The fines which are imposed upon violators of the handicapped parking laws are mandatory. However, those courts are described in La. C. Cr. P. art. 931 may utilise the suspension provisions of La. C. Cr. P. Art. 894. “City court” as defined by La. C. Cr. P. art. 931 specifically excludes mayor’s courts and justices of the peace. Therefore, these forums do not have the authority to suspend the fines imposed for violation of handicapped parking laws. However, since city courts are included within those courts defined in La. C. Cr. P. art. 931, a city magistrate with the City Court of Kenner may suspend the fines imposed for the violation of handicapped parking laws., OPINION No. 96-148, La. Atty. Gen. Op. No. 1996-148; 1996 La. AG LEXIS 236.

All state agencies and political subdivisions with jurisdiction over street parking or publicly owned and operated parking facilities must comply with the mandatory fine and disbursement provisions of La. R.S. 46:2583 and La. R.S. 40:1742. Furthermore, both the $275 fine and the $25 fine under such provisions are mandatory, and may not be reduced., Opinion No. 99-18, La. Atty. Gen. Op. No. 1999-18; 1999 La. AG LEXIS 45.

Local ordinances that conflict with express state law cannot be valid. State laws preempt conflicting local laws (even if pre-1974 Const.) if they do not adhere to the Constitution., OPINION No. 99-18A, La. Atty. Gen. Op. No. 1999-18; 1999 La. AG LEXIS 275.

Art. 10. Article headings, source notes, and comments not part of law.

The headings of the articles of this Code, and the source notes and comments thereunder do not constitute parts of the law.

COMMENTARY

Louisiana Official Revision Comments

1966. — This article, like C.C.P. Art. 5057, enables the draftsman to provide short article headings, source notes, and comments without running the danger that they may be construed as limitations upon the scope of an article.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Revised Statute 14:95(H) of our criminal code provides an explicit list of judges that may avail themselves of the exception provided therewith on the carrying of concealed weapons. Unlike many other types of judges, the office of justice of the peace was not included in this explicit list, therefore they may not carry concealed weapon under La. R.S. 14:95(H), OPINION 96-410, La. Atty. Gen. Op. No. 1996-410; 1996 La. AG LEXIS 358.

Art. 11. Clerical and typographical errors disregarded.

Clerical and typographical errors in this Code shall be disregarded when the legislative intent is clear.

Art. 12. Pleading a statute.

In pleading a state statute of Louisiana or an ordinance of a political subdivision thereof, a state statute of another state of the United States, or a federal statute, or a right derived therefrom or an obligation created thereby, it is sufficient to refer to the statute or ordinance by an official method of citation, by its title, or in any other manner which identifies the statute or ordinance.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article differs from its source provision in that by its inclusion in Title I, it is applicable throughout the Code and is not limited to matters relative to indictments only, as was the 1928 provision. Statutes are pleaded in connection with matters other than indictments, for example, habitual offender proceedings, sentence and execution of sentence, and extradition proceedings.

Whereas Art. 243 of the 1928 Code provided for pleading of “a statute,” the language of the above article is broadened so that it expressly includes the pleading of Louisiana statutes, ordinances of Louisiana political subdivisions, federal statutes, and statutes of other states.

(b) Although the word “statute,” without further qualification, is defined in Art. 934(11), as including local ordinances, in this article the specific reference to local ordinances is employed in order to distinguish state statutes of other states, which under this article do not embrace local ordinances.

(c) The judicial notice rule in Art. 243 of the 1928 Code, is not carried forward in this article. It is a rule of evidence, and the matter is more specifically covered in E.S. 15:423 and 15:424.

Art. 13. Computation of time.

In computing a period of time allowed or prescribed by law or by order of court, the date of the act, event, or default after which the period begins to run is not to be included. The last day of the period is to be included, unless it is a legal holiday, in which event the period runs until the end of the next day which is not a legal holiday.

A half-holiday is considered as a legal holiday.

A legal holiday is to be included in the computation of a period of time allowed or prescribed, except when:

(1) It is expressly excluded;

(2) It would otherwise be the last day of the period; or

(3) The period is less than seven days.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The inclusion of a half holiday as a holiday is contrary to the rule of the indirect source provision of this article. [Fed. Rules of Civ. Proc., rule 6 (a)] but in accord with what would probably be the jurisprudential rule. See Evans v. Hammer, 209 La. 442, 24 So2d 814 (1946); Vicknair v. Vicknair, 211 La. 159, 29 So2d 706 (1947); and Frank v. Currie, 172 So 843, (La. App. 1937).

(b) The rule excluding holidays if the delay is less than a week accords with the jurisprudence. State ex rel. Pharmaceutical Ass’n. v. Michel, 52 La.Ann. 936, 27 So 565 (1900); Johnson v. Murphy, 124 La. 143, 49 So. 1007 (1909); Fellman v. Mercantile Fire and Marine Ins. Co., 116 La. 723, 41 So. 49 (1906); State ex rel. Marcade v. City of New Orleans, 216 La. 587, 44 So.2d 305 (1949); and Frank v. Currie, supra..
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CRIMINAL LAW & PROCEDURE

• Sentencing

•• Imposition

••• General Overview. — Where defendant’s sentence was imposed one day prematurely as calculated under La. Code Crim. Proc. Ann. art. 13, before the expiration of the mandatory sentencing delay of La. Code Crim. Proc. Ann. art. 873, his sentence was illegal and had to be set aside and his case had to be remanded for resentencing. State v. Augustine, 263 LA. 977, 270 So. 2d 118, 1972 La. LEXIS 5457 (Nov. 28, 1972).

Art. 14. Oath or affirmation in criminal proceedings; witness.

A. If a person refuses to take an oath or to make a sworn statement or affidavit required in connection with any criminal proceedings, he may affirm in lieu of swearing, and his affirmation shall fulfill the requirement and shall have the same legal effect as an oath, sworn statement, or affidavit.

B. Before testifying every witness shall be required to declare that he will testify truthfully, by oath or affirmation administered in a form calculated to awaken his conscience and impress his mind with his duty to do so. (Acts 1988, No. 515, § 3, eff. Jan. 1, 1989.)

COMMENTARY

Louisiana Official Revision Comments

1966. — Paragraph A of this article is broader than its source provision; its application is not limited to witnesses. It covers a person who makes an affidavit as the basis for the issuance of a warrant of arrest, a search warrant, or as a basis for various other proceedings.

CROSS REFERENCES

Louisiana Law. — [Effective until December 31, 2014] Filing of pleadings and documents in criminal cases by facsimile transmission, see La. R.S. 13:1381.6.

Pleadings, documents, and exhibits to be filed with clerk, see La. C.C.P. Art. 253.
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CRIMINAL LAW & PROCEDURE

• Guilty Pleas

•• Allocution & Colloquy. — Defendant’s failure to object to the trial court’s failure to swear in defendant before he testified at his plea hearing waived the error and nothing was presented for review; such is the jurisprudence under Fed. R. Evid 603 from which the language of La. Code. Crim. Proc. Ann. art. 14 was taken. State v. Henry, 788 So. 2d 535, 2001 La. App. LEXIS 968 (May 11, 2001), writ denied by La. 2001-2299, 818 So. 2d 791, 2002 La. LEXIS 2201 (La. June 21, 2002).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — La. C.Cr.P. Art. 14, OPINION No. 88-172, La. Atty. Gen. Op. No. 1988-172; 1988 La. AG LEXIS 176.

TREATISES AND LAW REVIEWS

Louisiana Treatises. — Louisiana Code of Evidence Practice Guide Article 603 > CHAPTER 6. WITNESSES > Article 603. Oath or Affirmation.

Louisiana Law Reviews. — Article: The Saga of Wiretapping in France: What It Tells Us About the French Criminal Justice System. 53 La. L. Rev. 1091 (March, 1993).

Casenotes: State v. Jackson: Warning—Roadblock Ahead! Louisiana Creates Log Jam of Search and Seizure Analysis. 46 Loy. L. Rev. 1341 (Winter, 2000).

Casenote: Petre v. State Through the Department of Transportation and Development: Intoxication and Its Missing Effect on Recoverable Damages. 30 S.U. L. Rev. 49 (Fall, 2002).

Art. 14.1. Filing of pleadings and documents by facsimile transmission.

A. Any pleading or document filed in response to a traffic or criminal action may be filed with the court by facsimile transmission if permitted by the policy of the clerk of court. Upon receipt of the transmission, the clerk of court shall cause a receipt of transmission to be transmitted to the sender when such filing is received in the office of the clerk of court. Such filing shall be deemed complete at the time when the facsimile transmission is received and the receipt of transmission has been transmitted to the sender. When filed, the facsimile transmission shall have the same force and effect as the original document from which the transmission was made.

B. Within five days, exclusive of legal holidays, after the clerk of court has received the transmission and the sender has received notification of such receipt, the party filing the facsimile transmitted document shall forward the following to the clerk of court:

(1) The original signed document.

(2) The applicable filing fee, if any.

(3) A transmission fee of five dollars, if the defendant had not been declared indigent by the court.

C. If a party who has made a filing through facsimile transmission with the court fails to comply with the provisions of Paragraph B of this Article, the facsimile file shall have no force or effect.

D. Any court district may provide by court rule for any additional requirement or provisions for filings by facsimile transmission.

E. In keeping with the clerk’s policy, each clerk of court shall make available the necessary equipment and supplies to accommodate facsimile filing in criminal actions. Purchases for equipment and supplies necessary to accommodate facsimile filings may be funded from any expense fund of the office of the clerk of court as the clerks deem appropriate. (Acts 2001, No. 319, § 3.)

CHAPTER 2. APPLICATION OF CODE.

Art. 15. Courts to which applicable; military not affected.

A. The provisions of this Code, except as otherwise specially provided by other statutes, shall govern and regulate the procedure in criminal prosecutions and proceedings in district courts. They also shall govern criminal prosecutions in city, parish, juvenile, and family courts, except insofar as a particular provision is incompatible with the general nature and organization of, or special procedures established or authorized by law for, those courts.

B. This Code shall not affect any power conferred by law upon any court martial, military authority, or military officer to impose or inflict punishment upon offenders.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Although the 1928 Louisiana Code of Criminal Procedure did not have a provision similar to Paragraph A of this article, its rules were nevertheless regarded as having general applicability. This article codifies the general practice.

(b) The phrase “criminal prosecutions and proceedings” is sufficiently broad to include such pre-trial matters as search warrants, arrest, extradition, preliminary examination, and bail.

(c) The exceptions in the article refer to (1) special procedure sprovided by other laws for the enforcement of certain statutes, such as tax laws, wildlife laws, livestock laws, etc. (2) special procedures provided or authorized by other laws for particular kinds of courts, such as the informal procedures for traffic violations bureaus of city courts, and (3) incompatibility of provisions of this Code with the nature and organization of municipal, family or juvenile courts.

(d) Application of this Code to city courts presents a particularly difficult and important problem. Many rules of the Code apply to all criminal prosecutions. Others, by their very nature, are inapplicable to the more informal procedures for the trial of minor cases in city courts. Care is taken, in the various Titles to specify those situations in which a provision is not applicable or is only partially applicable in city court prosecutions. Similarly, the relative authority of district and city courts is clearly stated.

Nevertheless, this article provides the general limitations that the code procedures are not applicable insofar as a particular provision may be incompatible with the general nature, organization, or special procedures established for the lower courts.

(e) Paragraph B is a retention of Art. 582 of the 1928 Code. Even without this article, the Code would be of no effect as to the authority of the United States military to try crimes; however, this provision was retained because of it’s possible utility in connection with proceedings under Revised Statutes, Title 29, Military, Naval, and Veteran’s Affairs.
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CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Having reviewed the record for errors patent in a juvenile criminal proceeding, as required by La. Code Crim. Proc. Ann. art. 920, the appellate court determined that the trial judge failed to act on defendant’s motion for post-verdict judgment of acquittal, and because the Louisiana Children’s Code was silent as to such motions, the Code of Criminal Procedure controlled, pursuant to La. Code Crim. Proc. Ann. arts. 104 and 15; La. Code Crim. Proc. Ann. arts. 821 and 853 required that motions for post-verdict judgment of acquittal and for a new trial had to be disposed of before sentencing, so defendant’s conviction was conditionally affirmed, his sentence was vacated, and the case was remanded for a hearing on the post-conviction motion for re-sentencing if such motion was denied. State ex rel. T.J., 800 So. 2d 969, 2001 La. App. LEXIS 2206 (Oct. 17, 2001).

• Arrests

•• Probable Cause. — Where an arrestee sued a police officer, employed as a private security guard for a store, and a city police department, based upon an arrest for forgery and theft, the officer was entitled to qualified immunity since the officer had reasonable cause to believe that the arrestee had committed a theft of the store’s goods where he observed suspicious behavior and his independent investigation verified an employee’s report that the arrestee’s check and identification did not match. Banks v. Toys R Us, 2004 U.S. Dist. LEXIS 1735 (Feb. 6, 2004), affirmed by 115 Fed. Appx. 215, 2004 U.S. App. LEXIS 26114 (5th Cir. La. 2004).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The “officer in charge” of the arresting agency has an affirmative duty to notify the district attorney of all persons booked for violation of state criminal statutes. Intentionally failing to perform that duty, or intentionally permitting subordinates to refuse that duty, may constitute malfeasance in office, punishable under La.R.S. 14:134., Opinion No. 97-33, La. Atty. Gen. Op. No. 1997-33; 1997 La. AG LEXIS 82.

We conclude that the provisions of Art. 892.1 apply to Title 11:142 of the Baton Rouge City Code, that the Department of Public Safety has an obligation to acknowledge and apply that Article to a Title 11:142 violation pursuant to an Order from a Judge in Baton Rouge City Court, and that if the Department does not comply, the proper action for the Clerk of Court would be to file a petition seeking a writ of mandamus ordering the Department to comply., Opinion 02-0236, La. Atty. Gen. Op. No. 2002-0236; 2002 La. AG LEXIS 355.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Due Process of Law Under Contemporary Soviet Criminal Procedure. 50 Tul. L. Rev. 266 (January, 1976).

General Law Reviews. — Article: Best Interests Equals Zealous Advocacy: A Not So Radical View of Holistic Representation for Children Accused Of Crime. 62 Md. L. Rev. 288 (2003).

CHAPTER 3. INHERENT POWERS OF COURTS; CONTEMPT.

Art. 16. Jurisdiction and powers of courts.

Courts have the jurisdiction and powers over criminal proceedings that are conferred upon them by the constitution and statutes of this state, except as their statutory jurisdiction and powers are restricted, enlarged, or modified by the provisions of this Code.

COMMENTARY

Louisiana Official Revision Comments

1966. — This article is a restatement of the concept contained in Art. 10 of the 1928 Code, but is broader in language. The exception in the article, also based on Art. 10 of the 1928 Code, indicates that restrictions on enlargements of the court’s jurisdiction or power by provisions of this Code should prevail over general statements of jurisdiction or power conferred by provisions of the general statute law, Constitutional jurisdiction and powers will, of course, be unaffected by any contradictory provisions in this Code.
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••• General Overview

CONSTITUTIONAL LAW

• The Judiciary

•• Case or Controversy

••• Constitutionality of Legislation

•••• General Overview. — Appellate court violated La. Code Crim. Proc. Ann. art. 16 by sua sponte declaring that La. R.S. § 13:719 (repealed) was unconstitutional. La. Code Crim. Proc. Ann. art. 16 does not grant the appellate court the jurisdiction to make such a ruling and nothing in La. R.S. § 13:719 (repealed) interfered with, or curtailed, the appellate court’s plenary power to review defendants’ convictions and sentences. State v. Brewster, 764 So. 2d 945, 2000 La. LEXIS 1916 (June 30, 2000), remanded by La. 00-2864, 785 So. 2d 768, 2001 La. LEXIS 1155 (La. May 15, 2001).

CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Where two defendants argued that, once a juvenile court obtained jurisdiction over them by virtue of an adjudication of delinquency, the juvenile court retained jurisdiction as to all their criminal conduct until they reached the age of 21, their reliance on former La. Rev. Stat. Ann. §§ 13:1569 and 13:1570 (now La. Child. Code Ann. arts. 113 and 305), was misplaced, because their crime of simple escape from the Louisiana Training Institute was committed after they reached the age of 17 and they were legally confined in the Institute within the meaning of La. Rev. Stat. Ann. § 14:110. State v. Emerson, 345 So. 2d 1148, 1977 La. LEXIS 5643 (Apr. 11, 1977).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Where executive branch has defaulted in providing probation supervision services for misdemeanants. City Court has inherent power to secure by private means the necessary probation services for the exercise of its jurisdiction which are not available through public means., OPINION No. 90-463, La. Atty. Gen. Op. No. 1990-463; 1990 La. AG LEXIS 485.

The court is free to contract out to individuals for misdemeanor probation services as long as the Louisiana Department of Corrections no longer provides those services and the city governing authority has not provided that those services be provided through the city marshal or any other means., Opinion No. 96-516, La. Atty. Gen. Op. No. 1996-516; 1997 La. AG LEXIS 94.

It is the sole discretion of the court, including a Town Magistrate when presiding, whether or not to issue arrest warrants for those persons who commit contempt of court by failing to appear pursuant to a subpoena., Opinion No. 98-235, La. Atty. Gen. Op. No. 1998-235; 1998 La. AG LEXIS 268.

Art. 17. Inherent power and authority of courts.

A court possesses inherently all powers necessary for the exercise of its jurisdiction and the enforcement of its lawful orders, including authority to issue such writs and orders as may be necessary or proper in aid of its jurisdiction. It has the duty to require that criminal proceedings shall be conducted with dignity and in an orderly and expeditious manner and to so control the proceedings that justice is done. A court has the power to punish for contempt.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is a combination of general provision stating the court’s inherent power of supervision in Art. 11 of the 1928 Code of Criminal Procedure and Arts. 191 and 1631 of the 1960 Code of Civil Procedure.

The first sentence, stating the inherent judicial power of courts, conforms with C.C.P. Art. 191. The Comment under that article states that it made no change in the procedural law of Louisiana.

(b) The second sentence, affirming the court’s authority to issue writs and orders in aid of its jurisdiction, follows Art. 11 of the 1928 Code of Criminal Procedure.

(c) The third sentence, stating the “duty” of courts to require that criminal proceedings shall be conducted with dignity, is derived from Art. 11 of the 1928 Code, with the word “expeditions” added from C.C.P. Art. 1631.

(d) The fourth sentence, following Art. 11 of the 1928 Code, restates the court’s inherent power to enforce its orders and proper court decorum by contempt process. Specific contempt provisions are set out in Arts. 20 through 25.
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CIVIL PROCEDURE

• Sanctions

•• Contempt

••• General Overview. — Where a grandmother’s filing of a custody petition in another state prevented a father from complying with an order requiring him to bring his child to a juvenile court, the father had to be afforded a hearing before he could be held in contempt; where the father’s misconduct in directing the grandmother to file the custody petition occurred outside the presence of the juvenile court. State in Interest of Shoemaker, 234 LA. 932, 102 So. 2d 220, 1958 La. LEXIS 1160 (Apr. 21, 1958).

CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Double Jeopardy. — Pursuant to La. Code Crim. Proc. Ann. art. 17, Louisiana courts have the inherent authority to dismiss a prosecution on the basis of fundamental fairness, but a trial court’s decision not to do so should not be reversed absent a gross abuse of discretion; a trial court did not abuse its discretion in denying defendant’s motion to bar a fifth trial on first degree murder charges where there was evidence not known until after the last trial. State v. Kyles, 706 So. 2d 611, 1998 La. App. LEXIS 52 (Jan. 21, 1998), writ denied by La. 98-0248, 709 So. 2d 687, 1998 La. LEXIS 360 (La. Jan. 29, 1998).

CRIMINAL LAW & PROCEDURE

• Preliminary Proceedings

•• Entry of Pleas

••• General Overview. — Matters pertaining to the conduct of trial were within the sound discretion of the trial court and a trial court did not abuse its discretion by granting a continuance when the State learned on the day of trial that a defendant had pled not guilty by reason of insanity rather than just not guilty. State v. Heath, 447 So. 2d 570, 1984 La. App. LEXIS 8318 (Feb. 28, 1984), writ of certiorari denied by 448 So. 2d 1302, 1984 La. LEXIS 8734 (La. 1984).

• Pretrial Motions & Procedures

•• Dismissal. — Although the trial court did have the inherent authority to dismiss a prosecution on the basis of fundamental fairness where the state did not have the opportunity to fully present its case in two of the previous trials and there was no evidence that the state obtained defendant’s convictions based on rehearsed testimony, it was not a gross abuse of discretion for the trial court to deny defendant’s motion to quash the indictment or bar the fourth trial based on the ground of fundamental fairness. State v. Lee, 844 So. 2d 970, 2003 La. App. LEXIS 1065 (Apr. 2, 2003), writ denied by La. 2003-1247, 855 So. 2d 330, 2003 La. LEXIS 2929 (La. Oct. 10, 2003).

Pursuant to La. Code Crim. Proc. Ann. art. 17, Louisiana courts have the inherent authority to dismiss a prosecution on the basis of fundamental fairness, but a trial court’s decision not to do so should not be reversed absent a gross abuse of discretion; a trial court did not abuse its discretion in denying defendant’s motion to bar a fifth trial on first degree murder charges where there was evidence not known until after the last trial. State v. Kyles, 706 So. 2d 611, 1998 La. App. LEXIS 52 (Jan. 21, 1998), writ denied by La. 98-0248, 709 So. 2d 687, 1998 La. LEXIS 360 (La. Jan. 29, 1998).

• Trials

•• Continuances. — Matters pertaining to the conduct of trial were within the sound discretion of the trial court and a trial court did not abuse its discretion by granting a continuance when the State learned on the day of trial that a defendant had pled not guilty by reason of insanity rather than just not guilty. State v. Heath, 447 So. 2d 570, 1984 La. App. LEXIS 8318 (Feb. 28, 1984), writ of certiorari denied by 448 So. 2d 1302, 1984 La. LEXIS 8734 (La. 1984).

•• Judicial Discretion. — Given that a trial judge was trying to determine the relevancy of evidence and the time that would be involved in an attempt to introduce it, the judge was within his inherent power under La. Code Crim. Proc. Ann. art. 17 and La. Code Evid. Ann. art. 611(A)(2) when he intervened in a defendant’s counsel’s attempts to question a police officer and to introduce documents the officer had brought into court pursuant to the defendant’s subpoena. State v. Craig, 596 So. 2d 297, 1992 La. App. LEXIS 636 (Mar. 11, 1992).

Where the trial judge decided that the most practical way of handling the evidence was to have the state introduce those items which it intended to introduce and then remove the remainder and a defendant made no showing that this was an abuse of the trial judge’s broad discretion in this area, the trial judge was held to be acting within his broad discretion. State v. Kirkpatrick, 443 So. 2d 546, 1983 La. LEXIS 12330 (Nov. 28, 1983), writ of certiorari denied by 466 U.S. 993, 104 S. Ct. 2374, 80 L. Ed. 2d 847 (1984).

Trial court did not commit reversible error in assigning prosecution counsel a table nearer to the jury than that assigned to defense counsel; there was no showing of a misuse of the trial court’s discretion injurious to a fair trial, especially since the defendant neither alleged nor proved that the defendant and counsel could not present an effective defense by use of the assigned table. State v. Chaisson, 425 So. 2d 745, 1983 La. LEXIS 9560 (Jan. 10, 1983).

Trial court did not abuse it discretion in requiring robbery defendant’s co-counsel to examine witnesses individually rather than having one counsel conducting the examination and the other interposing objections to questions interposed by the State to that same witness; trial court had the authority and the obligation to ensure that the trial was conducted in an orderly fashion. State v. Unzueta, 337 So. 2d 1102, 1976 La. LEXIS 4400 (Sept. 13, 1976).

•• Pretrial Publicity. — Although a trial court had discretion and authority under La. Code Crim. Proc. Ann. art. 17 to protect the minor victims of a sexual crime, the court erred in closing to the press and public a preliminary hearing where testimony was to be given by high school coeds who were allegedly abused by a teacher charged with molestation. State v. Fletcher, 537 So. 2d 805, 1989 La. App. LEXIS 92 (Jan. 18, 1989).

• Appeals

•• Procedures

••• Records on Appeal. — It was not murder defendant’s obligation to insure an adequate record under La. Code. Crim. Proc. Ann. art. 17, it was the duty of the court to require that the court reporter make a true, complete, and accurate record of the trial; when the record was so inadequate that defendant was deprived of his constitutionally guaranteed right of appeal and judicial review, a new trial was ordered. State v. Landry, 751 So. 2d 214, 1999 La. LEXIS 1727 (June 29, 1999).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The administration of oaths and the taking of affidavits may be validly undertaken by the judge of the city court, the duly appointed clerk of court and deputies and any notary public who is qualified. Unless the marshall or his deputies have been appointed notaries public, they do not have the authority to perform the functions., OPINION No. 81-46, La. Atty. Gen. Op. No. 1981-46; 1981 La. AG LEXIS 179.

Art. V. § 2, La. Constitution; Art. I, § 11, La. Constitution R.S. 14:95; 14:95.1; 14:133.1 C.Cr.P. Articles: 12, 20, 25, 207, 214, 219, 220, 224, 226, 228, 265, 266, 269, 270, 338 and 340., OPINION No. 81-253, La. Atty. Gen. Op. No. 1981-253; 1981 La. AG LEXIS 276.

Where executive branch has defaulted in providing probation supervision services for misdemeanants. City Court has inherent power to secure by private means the necessary probation services for the exercise of its jurisdiction which are not available through public means., OPINION No. 90-463, La. Atty. Gen. Op. No. 1990-463; 1990 La. AG LEXIS 485.

Legal responsibility for issuance of summons in district court is shared by constitutional officers of judicial branch., OPINION NUMBER 91-47, La. Atty. Gen. Op. No. 1991-47; 1991 La. AG LEXIS 2.

The court is free to contract out to individuals for misdemeanor probation services as long as the Louisiana Department of Corrections no longer provides those services and the city governing authority has not provided that those services be provided through the city marshal or any other means., Opinion No. 96-516, La. Atty. Gen. Op. No. 1996-516; 1997 La. AG LEXIS 94.

Pursuant to La. C.Cr.P. Art. 335, district courts may employ the services of private companies to monitor and supervise pretrial defendants who have been released on bail and are awaiting trial. Furthermore, although the services of private companies may be utilized in pretrial intervention programs, state courts do not have the authority to choose how and by whom such programs are administered. Instead, these programs are the domain of the district attorney in charge of prosecuting the criminal defendant., Opinion No. 98-482A, La. Atty. Gen. Op. No. 1998-482; 1999 La. AG LEXIS 150.

Local law enforcement officers may assist bounty hunters in locating and apprehending fugitives within their jurisdiction., Opinion No. 99-119, La. Atty. Gen. Op. No. 1999-119; 1999 La. AG LEXIS 157.

A bail bondsman may carry a non-concealed weapon and use reasonable force in order to arrest his principal. A bondsman who, after announcing his identify and purpose, has been wrongfully refused admittance, may use reasonable force to enter his principal’s residence in order to effectuate the arrest. There is no law requiring a bondsman to report to the sheriff upon arrival in a parish. However, there is a duty to promptly report the arrest of the principal to the nearest jail or police station., Opinion No. 01-70, La. Atty. Gen. Op. No. 2001-70; 2001 La. AG LEXIS 221.

A constable must appear in justice of the peace court without being served. A constable who refuses to perform his duties may be charged with malfeasance. Constables have no authority to impose penalties for littering. A constable from another ward or parish cannot be compelled to appear in justice of the peace court. Opinion No. 03-0042, 2003 La. AG LEXIS 440.

A justice of the peace can force a constable to be present at every court proceeding pursuant to La. C.Cr.Pro. Art 17. See La. Atty. Gen. Op. No. 03-0042. There is no provision in the law that allows for a reduction of, or variance in, the statutorily-mandated percentage for the distribution of fees and deposits. Therefore, for civil matters, a constable should receive one-half of all fees and deposits received by the justice of the peace. Regardless of whether a constable is required to cross ward lines to respond to an order of a justice of the peace, the relevant statute, La. R.S. 13:2590 (B), still only allows the constable to collect one-half of the fees and deposits received by the justice of the peace. Opinion No. 05-0193. 2005 La. AG LEXIS 174.

TREATISES AND LAW REVIEWS

Louisiana Treatises. — Louisiana Code of Evidence Practice Guide Article 103 > CHAPTER 1. GENERAL PROVISIONS > Article 103. Rulings on Evidence.

Louisiana Code of Evidence Practice Guide Article 615 > CHAPTER 6. WITNESSES > Article 615. Exclusion of Witnesses.

Louisiana Law Reviews. — Developments in the Law, 1981-1982: A Symposium: Evidence. 43 La. L. Rev. 413 (November, 1982).

Article: Evidence. 47 La. L. Rev. 297 (November, 1986).

Article: The Power of the Attorney General to Supercede a District Attorney: Substance, Procedure & Ethics. 51 La. L. Rev. 733 (March, 1991).

Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

Art. 18. Adoption of local rules of court.

A court may adopt rules for the conduct of criminal proceedings before it, not in conflict with provisions of this Code or of other laws. When a court has more than one judge, its rules shall be adopted or amended by a majority of the judges thereof, sitting en banc.

The rules shall be entered on the minutes of the court, and a copy shall be furnished on request to any attorney licensed to practice law in this state.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Rules of court usually cover matters that, either because of their detailed nature or of necessary local variations, are not stated in the law. This article makes the method of adoption of local court rules in criminal proceedings the same as in civil proceedings.

(b) Since the local rules for criminal proceedings will be relatively few in number, compared to those adopted for civil proceedings, it is not required that they be printed in pamphlet form, as is required for rules of civil procedure. In many rural areas, mimeographed copies of local court rules governing criminal proceedings may be adequate.
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CRIMINAL LAW & PROCEDURE

• Discovery & Inspection

•• Discovery by Defendant

••• Tangible Objects

•••• General Overview. — State was not required to give items of evidence to defendant and discovery obligations were satisfied by giving defendant the opportunity to inspect under La. Code Crim. Proc. Ann. art. 18. State v. Outley, 629 So. 2d 1243, 1993 La. App. LEXIS 3695 (Dec. 3, 1993), writ of certiorari denied by La. 94-0410, 637 So. 2d 476, 1994 La. LEXIS 1337 (La. May 20, 1994).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Under Louisiana law, a nolo contendre plea is treated the same as a guilty plea. Therefore, a nolo contendre plea to simple battery upon a spouse triggers the federal statute prohibiting those convicted of misdemcanor crimes of domestic violence from carrying firearms. When such a plea is made under La. C.Cr.P. art. 894, the defendant successfully completes the terms of his probation, and subsequently the court sets aside his conviction, then he is no longet deemed “convicted” of a crime of domestic violence as that term is contemplated by 18 U.S.C. 921 (33)(B)(ii). At that time be can carry a firearm again., Opinion No. 97-316, La. Atty. Gen. Op. No. 1997-316; 1998 La. AG LEXIS 80.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: The Louisiana Lottery — Supreme Court Style: A Look at State v. Simpson and Its Constitutional Mandate of Random Allotment of Criminal Court Cases Within a District. 52 La. L. Rev. 1285 (May, 1992).

Art. 19. Special sessions of court.

A court may call a special criminal session at any time, including vacation, and any criminal proceeding or prosecution may be tried or heard during the special session.

COMMENTARY

Louisiana Official Revision Comments

1966. — The calling of special criminal sessions of court during vacation is entirely optional and will depend upon local conditions.

Art. 20. Contempt of court; kinds of contempt.

A contempt of court is an act or omission tending to obstruct or interfere with the orderly administration of justice, or to impair the dignity of the court or respect for its authority.

Contempts of court are of two kinds, direct and constructive.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Arts. 20 through 25 of this Code govern contempt procedures for criminal cases. They conform in general with the corresponding contempt procedures for civil proceedings which are fully and carefully stated in C.C.P. Arts. 221 through 227. The general and incomplete statement of the court’s contempt powers in Art. 11 of the 1928 Code resulted in considerable uncertainty as to what constituted contempt.

(b) This article, dividing contempts into two classes, direct and constructive, is almost identical to C.C.P. Art. 221. The Comment to that article states: “This is the uniform classification of contempts of court in America, recognized and applied in State ex rel. DeBuys v. Judges of Civil District Courts, 32 La. Ann. 1256 (1880); and Graham v. Jones, 200 La. 137, 7 So. 2d 688 (1942). See 17 Tul.L.Rev. 655 (1943), and 38 Minn. Stats.Ann§588.01(1).”

CROSS REFERENCES

Louisiana Law. — First appearance hearing officer; appointment; salary; qualifications, see La. R.S. 13:2496.3.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• Contempt

•••• General Overview. — Under La. Code Crim. Proc. Ann. art. 20, there are two kinds of contempt, direct and constructive. State v. Hooker, 763 So. 2d 738, 2000 La. App. LEXIS 1438 (May 17, 2000).

Defendant who failed to appear for trial on the scheduled date was properly found in contempt of court; defendant’s failure to comply with a subpoena, proof of service of which appeared of record, constituted direct contempt. State v. Williams, 637 So. 2d 1230, 1994 La. App. LEXIS 1555 (May 26, 1994).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Art. V. § 2, La. Constitution; Art. I, § 11, La. Constitution; R.S. 14:95; 14:95.1; 14:133.1; C.Cr.P. Articles: 12, 20, 25, 207, 214, 219, 220, 224, 226, 228, 265, 266, 269, 270, 338 and 340., OPINION No. 81-253, La. Atty. Gen. Op. No. 1981-253; 1981 La. AG LEXIS 276.

A defendant in a misdemeanor charge must either be present or represented by counsel during his trial on the charge. Upon conviction for the misdemeanor charge, a defendant must be present at pronouncement of sentence unless he requests not to be present and the court excuses him., OPINION No. 97-50, La. Atty. Gen. Op. No. 1997-50; 1997 La. AG LEXIS 23.

Local law enforcement officers may assist bounty hunters in locating and apprehending fugitives within their jurisdiction., Opinion No. 99-119, La. Atty. Gen. Op. No. 1999-119; 1999 La. AG LEXIS 157.

A bail bondsman may carry a non-concealed weapon and use reasonable force in order to arrest his principal. A bondsman who, after announcing his identify and purpose, has been wrongfully refused admittance, may use reasonable force to enter his principal’s residence in order to effectuate the arrest. There is no law requiring a bondsman to report to the sheriff upon arrival in a parish. However, there is a duty to promptly report the arrest of the principal to the nearest jail or police station., Opinion No. 01-70, La. Atty. Gen. Op. No. 2001-70; 2001 La. AG LEXIS 221.

Contempt is a charge separate and distinct from the underlying charges imposed upon the defendant. However, if the current practice of the court is not to assess court cost on contempt, the Lafayette City Marshal’s office is not entitled to any funds from contempt. The only funds available to the marshal from the city court are the funds placed in the marshal’s special account. The city court funds may be utilized for reasonable and necessary operational expenses of the court if approved by the city court judge, and this may include computer equipment. However, these expenses are subject to review by the auditor for the State of Louisiana. Opinion No. 04-0181. 2004 La. AG LEXIS 320.

A justice of the peace is protected by the doctrine of judicial immunity for those acts that are judicial in nature, provided they have not acted in bad faith or in the clear absence of jurisdiction. A justice of the peace also has the authority to hold an individual in contempt of court and punish them with a fine not more than fifty dollars or imprison that individual to not more than 24 hours in parish jail or both, only after due process has been afforded. Opinion No. 05-0157. 2005 La. AG LEXIS 126.

Art. 21. Direct contempt.

A direct contempt of court is one committed in the immediate view and presence of the court and of which it has personal knowledge; or, a contumacious failure to comply with a subpoena, summons or order to appear in court, proof of service of which appears of record; or, a contumacious failure to comply with an order sequestering a witness.

A direct contempt includes, but is not limited to, any of the following acts:

(1) Contumacious failure, after notice, to appear for arraignment or trial on the day fixed therefor;

(2) Contumacious failure to comply with a subpoena or summons to appear in court, proof of service of which appears of record;

(3) Contumacious violation of an order excluding, separating, or sequestering a witness;

(4) Refusal to take the oath or affirmation as a witness, or refusal of a witness to answer a nonincriminating question when ordered to do so by the court;

(5) Contumacious, insolent, or disorderly behavior toward the judge or an attorney or other officer of the court, tending to interrupt or interfere with the business of the court or to impair its dignity or respect for its authority;

(6) Breach of the peace, boisterous conduct, or violent disturbance tending to interrupt or interfere with the business of the court or to impair its dignity or respect for its authority;

(7) Use of insulting, abusive, or discourteous language by an attorney or other person in open court, or in a motion, plea, brief, or other document, filed with the court, in irrelevant criticism of another attorney or of a judge or officer of the court;

(8) Violation of a rule of the court adopted to maintain order and decorum in the court room; or

(9) Contumacious failure to attend court as a member of a jury venire or to serve as a juror after being accepted as such when proof of service of the subpoena appears of record.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article, patterned after Art. 222 of the 1960 Code of Civil Procedure, provides a general definition of direct contempt and specifies some of the types of conduct and compliance with court orders which constitute direct contempt of court. The Comment to C.C.P. Art. 222 states, “While this article is patterned to some extent upon the Minnesota law, which is the most complete statute found, it has been broadened appreciably so as to include all applicable and useful provisions of other indirect sources, . . .” The source note lists Rules of the Supreme Court of Louisiana, Rule X,§4; 38 Minn.Stats. Anno.,§588.01(1), (2); and 29 McKinney’s Consol.Laws of N.Y.Anno., Art. 19,§763.

(b) The enumeration of specific direct contempts is illustrative and does not purport to be exclusive.

(c) Clause (1), specifying unexcused failure to appear for arraignment or trial as a direct contempt, is taken from Art. 11 of the 1928 Code of Criminal Procedure, but unlike the 1928 provision, is expressly limited to “contumacious” failure to appear.

Clause (2), embracing failure to comply with a subpoena or summons, follows the opening paragraph and Clause (5) of C.C.P. Art. 222. As in the Code of Civil Procedure, application of the clause is here limited to subpoenas or summonses to appear in court.

Clause (3) implements the court’s authority to order the sequestration of witnesses under Art. 764.

Clauses (4) and (9) follow clauses (5) and (6) of C.C.P. Art. 222. The Comments thereto in the Code of Civil Procedure explain that the whole theory of the direct contempt is that the judge does not need the introduction of evidence to reach his finding, and that when a juror or venireman fails to attend court, the return on the subpoena or summons is in the record, or when a witness refuses to be sworn, or to answer a question, the refusal occurs in the immediate view and presence of the court. For those reasons, such conduct is included within the definition of direct contempt.

Clauses (5) through (8) follow the first four specific contempt provisions of C.C.P. Art. 222, providing specific coverage of those types of conduct which are particularly damaging to court decorum and the orderly administration of justice.

(d) Clause (4) provides that the refusal of a witness to answer a nonincriminating question constitutes a contempt of court. A special question arises as to the effect of Const. Art. XIX,§13, which provides that in a bribery trial a person may be compelled to testify against the accused even if the testimony is self-incriminating, but which prohibits the use of such testimony against the person except to prosecute him for per-jury in giving the testimony.

Relying upon that provision, the court has held defendants in contempt for refusal to answer incriminating questions in bribery proceedings. State v. Rodrigues, 219 La. 217, 52 So.2d 756 (1961); State v. Ford, 233 La. 992, 99 So.2d 320 (1957). In the Ford case, the court stressed the facts that the defendant was granted immunity from state prosecution by Const. Art. XIX,§13, and that there were no pending or threatened federal charges on which the evidence sought would be used against the defendant. The court distinguished State v. Dominguez, 228 La. 284, 82 So.2d 12 (1955), where a suit for a related offense was pending in federal court and the grant of immunity under the Louisiana Constitution would not have protected the defendant from the federal prosecution. In the Dominguez case, the testimony elicited would have been incriminating in the federal “prosecution; therefore the refusal to answer was not contempt of court. Similar results should follow under the ‘’nonincriminating question” test of Clause (4).
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Scope of Protection. — Defendant’s due process rights were not violated by a summary contempt proceeding after he committed three acts of direct contempt of court by making disruptive statements during his sentencing proceeding. State v. Woolridge, 670 So. 2d 1332, 1996 La. App. LEXIS 641 (Feb. 27, 1996), writ denied by La. 96-3043, 701 So. 2d 192, 1997 La. LEXIS 2966 (La. Oct. 3, 1997).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• Contempt

•••• General Overview. — La. Code Crim. Proc. Ann. art. 21 sets forth an illustrative list of behavior which comprises direct contempt. State v. Hooker, 763 So. 2d 738, 2000 La. App. LEXIS 1438 (May 17, 2000).

Evidence was sufficient to find defendant guilty of direct contempt of court under La. Code Crim. Proc. Ann. art. 21, because she directly violated the trial court’s evidentiary ruling and her behavior was contumacious. State v. Johnston (In re Fournet), 757 So. 2d 689, 1999 La. App. LEXIS 2700 (Sept. 24, 1999).

Assistant district attorney’s remarks to a newspaper regarding a trial judge’s alleged vindictiveness toward the head district attorney did not constitute direct contempt under La. Code Crim. Proc. Ann. art. 21. State v. Gibson, 668 So. 2d 449, 1996 La. App. LEXIS 131 (Jan. 19, 1996).

Defendant who failed to appear for trial on the scheduled date was properly found in contempt of court; defendant’s failure to comply with a subpoena, proof of service of which appeared of record, constituted direct contempt. State v. Williams, 637 So. 2d 1230, 1994 La. App. LEXIS 1555 (May 26, 1994).

Appellate court reduced relator’s direct contempt of court sentence from six months to 30 days imprisonment where relator’s action, in failing to remain in court for his misdemeanor trial, was not of such a disruptive nature as to justify the imposition of the maximum sentence. State v. Loetzerich, 522 So. 2d 145, 1988 La. App. LEXIS 627 (Feb. 26, 1988).

Police officer did not violate a sequestration order entered pursuant to La. Code Crim. Proc. Ann. art. 764, although a witness who spoke with the officer might thereby have been in contempt of the order pursuant to La. Code Crim. Proc. Ann. art. 21(3), but, even if so, that did not disqualify the witness from testifying. State v. Franks, 483 So. 2d 224, 1986 La. App. LEXIS 6038 (Feb. 5, 1986), writ of certiorari denied by 488 So. 2d 196, 1986 La. LEXIS 6358 (La. 1986).

Under La. Code Crim. Proc. Ann. art. 21 defendant was not guilty of direct contempt where she refused to testify before a grand jury. State v. Watson, 465 So. 2d 685, 1985 La. LEXIS 8373 (Apr. 1, 1985).

Where some members of the chief deputy’s department perjured themselves in a murder case, the trial court erred in finding the chief deputy guilty of direct contempt, as the chief deputy’s delegation of the investigation to a deputy who was not a witness in the case did not rise to the level of amount contumacious behavior. State v. Taylor, 451 So. 2d 691, 1984 La. App. LEXIS 9036 (June 14, 1984).

Failure of an attorney to appear before the trial court after a recess was not a direct contempt under La. Code Crim. Proc. Ann. art. 21, where the offense was not committed before the trial judge. Kidd v. Caldwell, 371 So. 2d 247, 1979 La. LEXIS 6415 (May 21, 1979).

Under La. Code Crim. Proc. Ann. art. 21(5), the lawyer was guilty of contempt of court for his contumacious, insolent, and disorderly behavior toward the judge, which interrupted the business of the court and impaired its dignity and respect for its authority. Kidd v. Caldwell, 371 So. 2d 247, 1979 La. LEXIS 5638 (Mar. 5, 1979).

Trial court erred in finding a lawyer guilty of contempt based upon the lawyer’s response to a question from the judge, where the judge’s question seemed to invite and encourage further verbal sparring. In re Masinter, 355 So. 2d 1288, 1978 La. LEXIS 7259 (Mar. 6, 1978).

• Discovery & Inspection

•• Subpoenas

••• General Overview. — Defendant who failed to appear for trial on the scheduled date was properly found in contempt of court; defendant’s failure to comply with a subpoena, proof of service of which appeared of record, constituted direct contempt. State v. Williams, 637 So. 2d 1230, 1994 La. App. LEXIS 1555 (May 26, 1994).

• Witnesses

•• Sequestration. — Police officer did not violate a sequestration order entered pursuant to La. Code Crim. Proc. Ann. art. 764, although a witness who spoke with the officer might thereby have been in contempt of the order pursuant to La. Code Crim. Proc. Ann. art. 21(3), but, even if so, that did not disqualify the witness from testifying. State v. Franks, 483 So. 2d 224, 1986 La. App. LEXIS 6038 (Feb. 5, 1986), writ of certiorari denied by 488 So. 2d 196, 1986 La. LEXIS 6358 (La. 1986).

• Sentencing

•• Appeals

••• General Overview. — Appellate court reduced relator’s direct contempt of court sentence from six months to 30 days imprisonment where relator’s action, in failing to remain in court for his misdemeanor trial, was not of such a disruptive nature as to justify the imposition of the maximum sentence. State v. Loetzerich, 522 So. 2d 145, 1988 La. App. LEXIS 627 (Feb. 26, 1988).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A defendant in a misdemeanor charge must either be present or represented by counsel during his trial on the charge. Upon conviction for the misdemeanor charge, a defendant must be present at pronouncement of sentence unless he requests not to be present and the court excuses him., OPINION 97-50, La. Atty. Gen. Op. No. 1997-50; 1997 La. AG LEXIS 23.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1983-84: A Faculty Symposium: Criminal Trial Procedure. 45 La. L. Rev. 263 (November, 1984).

Article: The Judge: The Extent and Limit of His Role in a Civil Law Jurisdiction. 50 Tul. L. Rev. 511 (March, 1976).

Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

General Law Reviews. — Article: Arbitration and State Action. 2005 B.Y.U.L. Rev. 1 (2005).

Art. 22. Procedure for punishing direct contempt.

A person who has committed a direct contempt of court may be found guilty and punished therefor by the court without any trial, after affording him an opportunity to be heard orally by way of defense or mitigation. The court shall render an order reciting the facts constituting the contempt, adjudging the person guilty thereof, and specifying the punishment imposed.

COMMENTARY

Louisiana Official Revision Comments

1966. — This article, like its source provision, conforms with Louisiana jurisprudence. In State v. Rodrigues, 219 La. 217, 224, 52 So.2d 756, 758 (1951), the court said: “In 17 C.J.S., Contempt,§71(a), we find the following: ‘It is the almost universal rule that, where a contempt is direct, in the immediate presence of the court, summary punishment may be inflicted without affidavit, pleading or formal charges. . ..’ This rule is followed in this state and is given effect to in R.S. 15:11 dealing with the inherent power and authority of courts.” (Emphasis by the court.) Former R.S. 15:11 did not provide for any formalities to be followed in punishing contempts committed in the presence or hearing of the court.

The provision allowing an oral defense to be made is in accord with Louisiana practice.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• Contempt

•••• General Overview. — Where the trial court found defendant in contempt without giving him an opportunity to be heard orally so as to present a defense or mitigation, the trial court did not render an order that recited the facts that comprised the contempt, but the trial court did specify the punishment imposed, the judgment of contempt was reversed on appeal, and the sentence was vacated. State v. Williams, 714 So. 2d 258, 1998 La. App. LEXIS 1369 (May 27, 1998).

Where a trial court sentenced defendant for direct contempt of court, but failed to render and order reciting the facts that constituted contempt, there was a violation of La. Code Crim. Proc. Ann. art. 22 and reversible error. State v. Davenport, 520 So. 2d 463, 1988 La. App. LEXIS 303 (Feb. 8, 1988).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Delegated duties and responsibilities of certain elected officials of a Lawrason Act municipality., OPINION No. 82-433, La. Atty. Gen. Op. No. 1982-433; 1982 La. AG LEXIS 440.

It is the sole discretion of the court, including a Town Magistrate when presiding, whether or not to issue arrest warrants for those persons who commit contempt of court by failing to appear pursuant to a subpoena., Opinion No. 98-235, La. Atty. Gen. Op. No. 1998-235; 1998 La. AG LEXIS 268.

Contempt is a charge separate and distinct from the underlying charges imposed upon the defendant. However, if the current practice of the court is not to assess court cost on contempt, the Lafayette City Marshal’s office is not entitled to any funds from contempt. The only funds available to the marshal from the city court are the funds placed in the marshal’s special account. The city court funds may be utilized for reasonable and necessary operational expenses of the court if approved by the city court judge, and this may include computer equipment. However, these expenses are subject to review by the auditor for the State of Louisiana. Opinion No. 04-0181. 2004 La. AG LEXIS 320.

A justice of the peace is protected by the doctrine of judicial immunity for those acts that are judicial in nature, provided they have not acted in bad faith or in the clear absence of jurisdiction. A justice of the peace also has the authority to hold an individual in contempt of court and punish them with a fine not more than fifty dollars or imprison that individual to not more than 24 hours in parish jail or both, only after due process has been afforded. Opinion No. 05-0157. 2005 La. AG LEXIS 126.

Art. 22.1. Direct contempt; fingerprinting and photographing; exceptions.

No person arrested or found guilty for the first offense of direct contempt of court either for failure to attend court as a member of a jury venire when proof of service of the summons appears on the record or for failure to comply with a subpoena to attend court to serve as a witness when proof of service of the subpoena appears on the record shall be subject to fingerprinting or have his photograph taken in any arrest or postsentence procedure. (Acts 1985, No. 937, § 2.)

Art. 23. Constructive contempt.

A constructive contempt of court is any contempt other than a direct one.

A constructive contempt includes, but is not limited to any of the following acts:

(1) Willful neglect or violation of duty by a clerk, sheriff, or other person elected, appointed, or employed to assist the court in the administration of justice;

(2) Willful disobedience of any lawful judgment, order, mandate, writ, or process of court;

(3) Removal or attempted removal of any person or of property in the custody of an officer acting under the authority of a judgment, order, mandate, writ, or process of the court;

(4) Unlawful detention of a witness, the defendant or his attorney, or the district attorney, while going to, remaining at, or returning from the court;

(5) Improper conversation by a juror or venireman with any person relative to the merits of a case which is being, or may be, tried by a jury of which the juror is a member, or of which the venireman may become a member; or receipt by a juror or venireman of a communication from any person with reference to such a case without making an immediate disclosure to the court of the substance thereof;

(6) Assuming to act as a juror, or as an attorney or other officer of the court, without lawful authority;

(7) Willful disobedience by an inferior court, judge, or other official thereof, of the lawful judgment, order, mandate, writ, or process of an appellate court, rendered in connection with an appeal from a judgment or order of the inferior court, or in connection with a review of such judgment or order under a supervisory writ.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) this article is an adaptation of similar provisions in the Code of Civil Procedure.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• Contempt

•••• General Overview. — Where the assistant district attorney, before re-indicting defendants, asked for the guidance of the sheriff’s department in circumventing an order that released defendants from custody, the State’s actions fell under constructive contempt. State v. Hooker, 763 So. 2d 738, 2000 La. App. LEXIS 1438 (May 17, 2000).

La. Code Crim. Proc. Ann. art. 23 sets forth a list of behavior which is constructive contempt. State v. Hooker, 763 So. 2d 738, 2000 La. App. LEXIS 1438 (May 17, 2000).

Relators writs to vacate conviction and sentence were properly granted despite the finding of constructive contempt because, pursuant to La. Code Crim. Proc. Ann. art. 23 and La. Code Crim. Proc. Ann. art. 24, the court failed to give adequate notice of the contempt hearing. State v. Hooker, 757 So. 2d 904, 2000 La. App. LEXIS 1068 (Mar. 27, 2000), remanded by La. App. 2000-0751, 763 So. 2d 738, 2000 La. App. LEXIS 1438 (La.App. 4 Cir. May 17, 2000).

Appellate court reviewing a conviction of criminal contempt under La. Code Crim. Proc. Ann. art. 23(2) must determine that the evidence, viewed in the light most favorable to the prosecution, was sufficient for a rational trier of fact to conclude beyond a reasonable doubt that the defendant willfully disobeyed a lawful order of the court. Richey v. Richey, 733 So. 2d 618, 1999 La. App. LEXIS 534 (Mar. 10, 1999).

Ex-husband’s testimony that his ex-wife said that she was not making payments on a promissory note because she thought a court order requiring her to execute a note payable to the ex-husband was invalid, and evidence that the ex-husband did not receive the note or payments, did not prove beyond a reasonable doubt that the ex-wife did not sign the note and willfully refused to obey or consciously intended to defy the court order. Richey v. Richey, 733 So. 2d 618, 1999 La. App. LEXIS 534 (Mar. 10, 1999).

Assistant district attorney’s remarks to a newspaper regarding a trial judge’s alleged vindictiveness toward the head district attorney did not constitute constructive contempt under La. Code Crim. Proc. Ann. art. 23. State v. Gibson, 668 So. 2d 449, 1996 La. App. LEXIS 131 (Jan. 19, 1996).

Absence of an attorney from the courtroom, without more, was a constructive contempt under La. Code Crim. Proc. Ann. art. 23, rather than a direct contempt. Kidd v. Caldwell, 371 So. 2d 247, 1979 La. LEXIS 6415 (May 21, 1979).

• Trials

•• Defendant’s Rights

••• Right to Remain Silent

•••• Self-Incrimination Privilege. — Defendant’s conviction for criminal contempt under La. Code Crim. Proc. Ann. art. 23(2) was error because she was entitled to invoke her right against self-incrimination at the criminal contempt proceeding, she should not have been forced to testify, and she could not be found guilty of contempt once the forced testimony was excluded. Richey v. Richey, 733 So. 2d 618, 1999 La. App. LEXIS 534 (Mar. 10, 1999).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S.13:1569, 1570, 1577, 1578.1, 1580, 1699, 1809, 14:403, 17:226, 46:236.1, 46:1251, 1458, 1902, 1903, 1905, 1906 and 1907 Acts 257, 587 and 588 Act 257 (1978) amended and reenacted R.S.13:1578.1 deals with status offenders only by negative implication, in that it allows only juveniles charged with committing a delinquent act to be detained in a detention facility. Therefore, the only restriction place on a law enforcement agency when dealing with status offenders is that, as a general rule, such juvenile may not be place in detention facilities, OPINION No. 78-180, La. Atty. Gen. Op. No. 1978-180; 1978 La. AG LEXIS 236.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

Art. 24. Procedure for punishing constructive contempt.

A. When a person is charged with committing a constructive contempt, he shall be tried by the judge on a rule to show cause alleging the facts constituting the contempt. The rule may be issued by the court on its own motion or on motion of the district attorney.

B. A certified copy of the motion and of the rule shall be served on the person charged in the manner of a subpoena not less than forty-eight hours prior to the time assigned for trial of the rule.

C. A person charged with committing a constructive contempt of a court of appeal may be found guilty thereof and punished therefor after receiving a notice to show cause, by brief, to be filed not less than forty-eight hours from the date the person receives such notice, why he should not be found guilty of contempt and punished accordingly. Such notice may be sent by certified or registered mail or may be served by the sheriff. The person so charged shall be granted an oral hearing on the charge if he submits a written request to the clerk of the appellate court within forty-eight hours after receiving notice of the charge.

D. If the person charged with contempt is found guilty, the court shall render an order reciting the facts constituting the contempt, adjudging the person charged with the contempt guilty thereof, and specifying the punishment imposed. (Amended by Acts 1984, No. 530, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Art. 11 of the 1928 Code stated only the general rule that punishment for contempt committed outside the presence or hearing of a court could not be imposed except after a hearing on a rule to show cause, served at least twenty-four hours before the hearing. The above Art. 24 follows C.C.P. Art. 225 and its requirement that the rule and motion be served at least forty-eight hours before trial of the rule.

(b) As pointed out by the Comments to C.C.P. Art. 225, the provisions of this article contemplate a trial by the judge alone.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• Contempt

•••• General Overview. — La. Code Crim. Proc. Ann. art. 24 sets forth the procedure to be used for punishing a constructive contempt. State v. Hooker, 763 So. 2d 738, 2000 La. App. LEXIS 1438 (May 17, 2000).

Relators writs to vacate conviction and sentence were properly granted despite the finding of constructive contempt because, pursuant to La. Code Crim. Proc. Ann. art. 23 and La. Code Crim. Proc. Ann. art. 24, the court failed to give adequate notice of the contempt hearing. State v. Hooker, 757 So. 2d 904, 2000 La. App. LEXIS 1068 (Mar. 27, 2000), remanded by La. App. 2000-0751, 763 So. 2d 738, 2000 La. App. LEXIS 1438 (La.App. 4 Cir. May 17, 2000).

The certification procedure for prosecution of contempt proceedings prescribed by La. Rev. Stat. Ann. § 24:5 is not exclusive; another procedure is prescribed for the trial of constructive contempt by La. Code Crim. Proc. Ann. art. 24. Joint Legislative Committee of Legislature v. Strain, 263 LA. 488, 268 So. 2d 629, 1972 La. LEXIS 5848 (May 1, 1972).

• Appeals

•• Reviewability

••• Preservation for Review

•••• General Overview. — Because the State declared in its application for relief from an order holding the district attorney’s office in contempt that it did not assign as error any procedural irregularities, the appellate court did not consider the notice and service requirements mandated by La. Code Crim. Proc. Ann. art. 24. State v. Hooker, 763 So. 2d 738, 2000 La. App. LEXIS 1438 (May 17, 2000).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Contempt is a charge separate and distinct from the underlying charges imposed upon the defendant. However, if the current practice of the court is not to assess court cost on contempt, the Lafayette City Marshal’s office is not entitled to any funds from contempt. The only funds available to the marshal from the city court are the funds placed in the marshal’s special account. The city court funds may be utilized for reasonable and necessary operational expenses of the court if approved by the city court judge, and this may include computer equipment. However, these expenses are subject to review by the auditor for the State of Louisiana. Opinion No. 04-0181. 2004 La. AG LEXIS 320.

A justice of the peace is protected by the doctrine of judicial immunity for those acts that are judicial in nature, provided they have not acted in bad faith or in the clear absence of jurisdiction. A justice of the peace also has the authority to hold an individual in contempt of court and punish them with a fine not more than fifty dollars or imprison that individual to not more than 24 hours in parish jail or both, only after due process has been afforded. Opinion No. 05-0157. 2005 La. AG LEXIS 126.

Art. 25. Penalties for contempt.

A. A person may not be adjudged guilty of a contempt of court except for misconduct defined as such, or made punishable as such, expressly by law.

B. Except as otherwise provided in this Article, a court may punish a person adjudged guilty of contempt of court in connection with a criminal proceeding by a fine of not more than five hundred dollars, or by imprisonment for not more than six months, or both.

C. When an attorney is adjudged guilty of a direct contempt of court, the punishment shall be limited to a fine of not more than one hundred dollars, or imprisonment for not more than twenty-four hours, or both; and, for any subsequent direct contempt of the same court by the same offender, a fine of not more than two hundred dollars, or imprisonment for not more than ten days, or both.

D. A justice of the peace may punish a person adjudged guilty of a direct contempt of court by a fine of not more than fifty dollars, or imprisonment in the parish jail for not more than twenty-four hours, or both.

E. When a contempt of court consists of the omission to perform an act which is yet in the power of the person charged with contempt to perform, he may be imprisoned until he performs it, and in such a case this shall be specified in the court’s order. (Acts 1991, No. 508, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article applies to both direct and constructive contempt. The first paragraph is taken from C.C.P. Art. 227.

It implements Const. Art. XIX,§17, which provides that: “The power of the courts to punish for contempt shall be limited by law.” This article limits such power to two classes of cases, both of which must be expressed by law: (1) misconduct defined as such by a code or other statute; and (2) misconduct which a code or other statute provides is punishable as a contempt.

(b) The third paragraph is taken from R.S. 13:4611, which implements the 1960 Code of Civil Procedure. The limitation on penalties applicable to attorneys in direct contempt cases are to prevent the imposition of heavy penalties during the heat of trial when legal argumentation may make tempers short.

(c) The fourth paragraph continues the power of justices of the peace to impose fines, but repeals their authority to impose imprisonment for contempt in criminal proceedings.

(d) The imprisonment sanction of the last paragraph, for inducing performance of acts, is copied verbatim from C.C.P. Art. 226. As stated in the Comments to that article, such a provision overrules legislatively State ex rel. Haffner v. Judge, 50 La.Ann. 552, 23 So. 478 (1898). Imprisonment until performance, where a contempt consists of a refusal to comply with a lawful court order, is of equal importance in criminal and civil proceedings.

(e) The general provision in the second paragraph increases, with respect to criminal proceedings, the penalties provided by the catch-all provision of R.S. 13:4611(4), from a maximum $250, thirty days, or both, to a maximum $500, six months, or both.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• Contempt

•••• General Overview. — Penalties for contempt are set out by La. Code Crim. Proc. Ann. art. 25 and do not include legal seminars to be paid for by the party, the district attorney’s office, found in constructive contempt or the payment of the home incarceration costs of defendants to be paid by the the parties found in contempt of court. State v. Hooker, 763 So. 2d 738, 2000 La. App. LEXIS 1438 (May 17, 2000).

Penalties for contempt are set out in La. Code Crim. Proc. Ann. art. 25. State v. Hooker, 763 So. 2d 738, 2000 La. App. LEXIS 1438 (May 17, 2000).

Where defendant created a disturbance and used offensive and obscene language before the trial court, a six month maximum sentence for contempt of court under La. Code Crim. Proc. Ann. art. 25(B) was proper. State v. Wise, 644 So. 2d 230, 1994 La. App. LEXIS 2546 (Sept. 29, 1994), remanded by La. 94-2993, 684 So. 2d 408, 1996 La. LEXIS 3446 (La. Dec. 6, 1996).

A witness could not be sentenced to 10 days in jail each time he refused to answer the same question in a criminal trial because the witness’s refusal to answer the question for the second and third time was a continuation of his original contemptuous attitude. State v. Gray, 225 LA. 38, 72 So. 2d 3, 1954 La. LEXIS 1190 (Mar. 22, 1954).

• Sentencing

•• Fines. — Trial court erred in fining the district attorney’s office $ 6,000 for contempt because the maximum fine by statute, La. Code Crim. Proc. Ann. art. 25(B), is $ 500. State v. Hooker, 763 So. 2d 738, 2000 La. App. LEXIS 1438 (May 17, 2000).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Art. V. § 2, La. Constitution; Art. I, § 11, La. Constitution R.S. 14:95; 14:95.1; 14:133.1 C.Cr.P. Articles: 12, 20, 25, 207, 214, 219, 220, 224, 226, 228, 265, 266, 269, 270, 338 and 340., OPINION No. 81-253, La. Atty. Gen. Op. No. 1981-253; 1981 La. AG LEXIS 276.

Local law enforcement officers may assist bounty hunters in locating and apprehending fugitives within their jurisdiction., Opinion No. 99-119, La. Atty. Gen. Op. No. 1999-119; 1999 La. AG LEXIS 157.

A bail bondsman may carry a non-concealed weapon and use reasonable force in order to arrest his principal. A bondsman who, after announcing his identify and purpose, has been wrongfully refused admittance, may use reasonable force to enter his principal’s residence in order to effectuate the arrest. There is no law requiring a bondsman to report to the sheriff upon arrival in a parish. However, there is a duty to promptly report the arrest of the principal to the nearest jail or police station., Opinion No. 01-70, La. Atty. Gen. Op. No. 2001-70; 2001 La. AG LEXIS 221.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Appendix: Guide to Louisiana and Selected French Legal Materials and Citation. 67 Tul. L. Rev. 1305 (March, 1993).

Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

Art. 25.1. Appointment of interpreter for non-English-speaking persons.

A. If a non-English-speaking person who is a principal party in interest or a witness in a proceeding before the court has requested an interpreter, a judge shall appoint, after consultation with the non-English-speaking person or his attorney, a competent interpreter to interpret or to translate the proceedings to him and to interpret or translate his testimony.

B. The court shall order reimbursement to the interpreter for his services at a fixed reasonable amount. (Acts 2008, No. 882, § 2, eff. Aug. 15, 2008.)

CHAPTER 4. PEACE BONDS.

Art. 26. Power to order peace bonds.

A magistrate may order a peace bond in conformity with the provisions of this Chapter.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The peace bond provisions of this Chapter implement the tersely stated authority for issuance of peace bonds that is found in Const. Art. VII,§§35 and 48, which provide that district judges and justices of the peace respectively, may require bonds to keep the peace. The former implementing statute, Art. 27 of the 1928 Code of Criminal Procedure, authorized “every judge” and justice of the peace to order peace bonds. That broadly phrased provision empowered city courts, as well as district courts, to require peace bonds. The 1960 general city court statute (R.S. 13:1872 et seq.), under which city courts take over the functions of justices of the peace, expressly authorizes city judges to require peace bonds.

This article continues to implement this broad authority of any judge or justice of the peace to order peace bonds. The term “magistrate,” employed in this and subsequent articles, is broadly defined in Art. 931(4) to include “any judge, a justice of the peace, or a mayor of a mayor’s court.”

(b) The peace bond procedures of Art. 27 of the 1928 Code of Criminal Procedure were inadequately stated. This Chapter provides a more complete procedure and guide for the ordering of peace bonds, incorporating the better features of statutes of other states and Louisiana practices.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Property civilly forfeited through Louisiana Drug Racketeering Act is subject to control of DA as legal representative of State, who disposes of the property and accounts for the proceeds to the court, which allocates the proceeds according to Law., OPINION No. 90-162, La. Atty. Gen. Op. No. 1990-162; 1990 La. AG LEXIS 481.

Art. 27. Application for peace bond; examination.

An applicant for a peace bond shall file an affidavit charging that the defendant has threatened or is about to commit a specified breach of the peace. The magistrate with whom the application is filed may examine under oath the complainant and any witnesses produced.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) In conformity with the usual scope of peace bond statutes of other states, this article limits breach of the peace complaints to offenses not yet committed. A peace bond should prevent offenses; regular criminal prosecutions are the remedy for offenses committed. Art. 27 of the 1928 Code, which included breaches of the peace already committed, went beyond the proper function of a peace bond.

(b) Except as stated in Comment (a), this article retains the scope of Art. 27 of the 1928 Code of Criminal Procedure. The phrase “breach of the peace” has been broadly construed as covering more than conduct against the peace of the public in general, and as applying to threats against the life or bodily safety of a private citizen. Gresham v. Collier, 128 La. 143, 54 So. 590 (1911); In re Bordelon, 210 La. 1080, 29 So.2d 162 (1946).

(c) The language of Art. 27 of the 1928 Code provided for complaint about “a” breach of the peace, but the above article requires that the complaint must be of a “specified” breach of the peace.

Art. 28. Issuance of summons or warrant of arrest.

If the magistrate is satisfied that there is just cause to fear that the defendant is about to commit the threatened offense, he shall issue a summons ordering the defendant to appear before him at a specified time and date. The magistrate may issue a warrant of arrest when imminent and serious harm is threatened.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The magistrate with whom an application for a peace bond is filed can protect a defendant from frivolous and unfounded claims. He may examine the complainant and witnesses under the provisions of Art. 27. The preliminary determination of just cause under the above Art. 28 will eliminate much unnecessary hardship and embarrassment. A similar procedure was permissible, but not provided for, under the broadly stated rule of Art. 27 of the 1928 Code.

(b) The avoidance of undue hardship and embarrassment of a person complained against is further aided by the authorization for the use of a summons instead of a warrant of arrest. This is important since many peace bond complaints involve minor threats by persons who can be reasonably expected to appear upon a summons. Arts. 208-211 contain the rules governing the summons and its service.

In serious cases, the magistrate may issue a warrant of arrest, which under Art. 203 must specify the amount of bail for appearance at the hearing.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Symposium on Integrating Responses to Domestic Violence: Getting the Message Abroad: The International Training Program as a Vehicle for Change. 47 Loy. L. Rev. 479 (Spring, 2001).

Art. 29. Peace bond hearing; costs.

A. When a defendant appears before the magistrate, a contradictory hearing to determine the validity of the complaint shall be held immediately either in chambers or in open court. If the magistrate determines that there is just cause to fear that the defendant is about to commit the threatened offense, he may order the defendant to give a peace bond. Otherwise, he shall discharge the defendant.

B. The applicant for a peace bond shall pay as advanced court costs a fee of fifteen dollars for each defendant summoned to a hearing. If the magistrate discharges the defendant, the costs shall be paid by the applicant. If the magistrate orders the defendant to give a peace bond, the costs shall be paid instead by the defendant. However, the court may assess those costs, or any part thereof, against any party, as it may consider equitable. An applicant for a peace bond who is seeking protection from domestic abuse, dating violence, stalking, or sexual assault shall not be required to prepay or be cast with court costs or cost of service or subpoena for the issuance of a peace bond.

C. Costs may be waived for an indigent applicant or defendant who complies with the provisions of Chapter 5 of Book 9 of the Louisiana Code of Civil Procedure. The proceeds derived from these costs shall be deposited and used by the court in accordance with the provisions of R.S. 13:1899(B). (Amended by Acts 1979, No. 445, § 1; Acts 2003, No. 750, § 2.)

Editor’s Notes. — The provisions of C.C.P. Book 9, Ch. 5 are found at Arts. 5181 et seq.

2003 Amendments. — Acts 2003, No. 750, § 2, effective August 15, 2003, added the last sentence in 29(B).

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Althought Art. 27 of the 1928 Code did not provide for a contradictory hearing on the complaint, the Louisiana Supreme Court has indicated that failure to give the defendant a hearing before placing him under a peace bond would be reversible error. In re Bordelon, 210 La. 1080, 29 So.2d 262 (1946). This article codifies the jurisprudential rule, and adopts a procedure similar to that of the peace bond statutes of most other states. It assures the defendant of due process, by making sure that the judge hears both sides of the case.

Although the hearing must be contradictory, the requirement of an immediate hearing in chambers or open court provides promptness and permits informality.

(b) The issue at hearing is whether there is just cause to fear the commission of the threatened offense, rather than the more general test of Art. 27 of the 1928 Code, which employed the phrase “just cause to apprehend that a breach of the peace is intended.”

(c) Even if a magistrate finds that the claim of a threatened offense is well founded, in some cases a stern warning will be an adequate deterrent. This article gives the magistrate complete discretion as to the ordering of a peace bond and is in accord with corresponding language of Art. 27 of the 1928 Code.

(d) Art. 27 of the 1928 code expressly provided that no costs were to be taxed against either party of the parish in a peace bond case. Such a liberal provision on cost was not found in any of the other statutes consulted. The exemption from costs applies only to the hearing provided for in this article. Cf. Art. 32 Comment re forfeiture cases.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• Abuse of Public Office

•••• General Overview. — Where La. Rev. Stat. Ann. § 13: 2589(A) provides that justices of the peace are to receive no fee in peace bond cases, and La. Code Crim. Proc. Ann. 29(B) provides for advanced costs of $ 15, a justice of peace who charged $ 60 for filing fees intentionally violated the prohibition in art. 29(A) against charging fees for peace bonds; the justice was guilty of malfeasance in office in violation of La. Rev. Stat. Ann. § 14:134, which adequately informed public officials of the conduct prohibited. State v. Schwehm, 713 So. 2d 697, 1998 La. App. LEXIS 1763 (May 15, 1998), writ denied by La. 98-1942, 730 So. 2d 933, 1998 La. LEXIS 3425 (La. Nov. 13, 1998), reversed in part by, remanded by La. 98-1599, 729 So. 2d 548, 1999 La. LEXIS 337 (La. Mar. 18, 1999).

Art. 30. The peace bond.

A. The peace bond shall be for a specified period, not to exceed six months, and its condition shall be that the defendant will not commit the threatened or any related breach of the peace. The bond shall be for a sum fixed by the magistrate. When fixed by a justice of the peace, the maximum amount of the bond shall not exceed one thousand dollars.

B. If the peace bond is for the purpose of preventing domestic abuse or dating violence, the magistrate shall cause to have prepared a Uniform Abuse Prevention Order, as provided in R.S. 46:2136.2(C), shall sign such order, and shall forward it to the clerk of court for filing, all without delay. The clerk of the issuing court shall transmit the Uniform Abuse Prevention Order to the Louisiana Protective Order Registry, R.S. 46:2136.2(A), by facsimile transmission, mail, or direct electronic input, where available, as expeditiously as possible, but no later than the end of the next business day after the order is filed with the clerk of court.

C. The peace bond obligation shall run in favor of the clerk or judge of the court ordering the bond, in favor of the city when ordered by the mayor of a mayor’s court, or in favor of the police jury when the bond is ordered by a justice of the peace. The proceeds shall be disposed of in the manner provided by law.

D. The types of security for a peace bond shall be governed by the bail bond rules set forth in Title VIII, as far as applicable. (Amended by Acts 1979, No. 289, § 1; Acts 2003, No. 750, § 2.)

2003 Amendments. — Acts 2003, No. 750, § 2, effective August 15, 2003, redesignated the former provisions as (A), (C) and (D), respectively; added 30(B).

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The six months’ limitation is new. The absence of a limiting provision was a major complaint about Art. 27 of the 1928 Code. A time limitation and requirement that the duration of the peace bond be specified, was found in most peace bond statutes examined.

(b) The amount of the peace bond is left to the discretion of the magistrate, because the amount adequate to serve as a deterrent against a threatened offense depends upon many factors, most important of which are the character and financial status of the defendant, the nature of the threatened offense, and the degree of seriousness of the threat. The range of reasonable bonds is so wide that statutory maximum limits are impractical. In re Bordelon, 210 La. 1080, 29 So.2d 162 (1946), indicates that a $10,000 peace bond is not unreasonable per se. In that case the defendant had experienced no trouble in posting the required bond. If a bond is fixed at an unreasonably high figure, the remedy is to apply for supervisory writs seeking a reduction or cancellation of the excessive bond. That was the procedure followed in the Bordelon case. It is also the remedy for an excessive bail bond. Art. 322. Most peace bond statutes do not place a limitation on the maximum amount of the bond.

(c) The special limitation on the amount of a peace bond that may be ordered by a justice of the peace is reasonable and necessary because justices of the peace do not have the legal training possessed by district and municipal judges. Although it is advisable to retain the authority of the justices of the peace to issue peace bonds, that authority should be limited to minor cases in which small bonds are appropriate. Serious peace bond cases should be handled by courts having judges.

(d) The requirement that the proceeds of a peace bond shall be disposed of according to law conforms with Art. 889, which provides that fines, costs, and forfeitures shall be disposed of according to law. In district courts, the controlling law is R.S. 15:571.11, and in city courts E.S. 13:1898 and 13:1899. See also R.S. 13:2001 et seq. The formulation of detailed provisions in this Code for collection and disposition of fines, costs, and forfeitures in the various types of courts is not feasible for the following reasons:

First, they are matters in which the affected governmental units have an acute pecuniary interest, which makes frequent changes inevitable.

Second, administrative detail is more appropriate in the Revised Statutes than in the Code of Criminal Procedure. The 1928 Code and model codes examined do not treat such matters in detail.

Third, basic and irreconcilable differences in the district court, city court, and special Orleans Parish procedures render combined treatment impractical.

(e) An exhaustive search revealed no statute providing for the disposition of the proceeds of forfeited peace bonds ordered by justices of the peace. This article provides that such peace bonds shall run in favor of the police jury, in view of the facts that the police jury establishes the justice of the peace wards (Const. Art. VII,§46), may fix the official domiciles of the justice of the peace courts (R.S. 13:-2582), pays the justices of the peace (R.S. 33:1702), and seems generally to govern justices of the peace.

This article also contains a new provision covering peace bonds ordered by mayors.

(f) Under the bail bond rules of Title VIII, referred to in this article, the peace bond may be given by a surety company, a personal surety, a deposit of cash or securities, or on a financially responsible defendant’s personal undertaking. See Arts. 323, 324, 333, and 336. Other relevant bail bond provisions will also be applicable. This will make for consistency in the operation of these analogous security devices.

CROSS REFERENCES

Louisiana Law. — Louisiana Protective Order Registry, see La. R.S. 46:2136.2.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Symposium on Integrating Responses to Domestic Violence: Getting the Message Abroad: The International Training Program as a Vehicle for Change. 47 Loy. L. Rev. 479 (Spring, 2001).

Art. 31. Failure to give peace bond; effect.

If the defendant fails to give the peace bond required under Articles 29 and 30, he shall be committed to jail. The defendant may be discharged by the committing or some other magistrate upon giving bond as ordered. The committing magistrate may revoke or modify his order for a peace bond.

A defendant who has been committed for failure to give a peace bond ordered by a justice of the peace may not be held longer than five days.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The requirement that the defendant shall be committed to jail if he fails to post bond is retained from the source provision.

(b) Authorizing the release of the bonded defendant by the same or some other magistrate continues the flexible procedure of Art. 27 of the 1928 Code. This authority prevents continued incarceration and hardship when the defendant is ready to furnish the peace bond ordered but the committing magistrate is not immediately available.

Additional flexibility is provided by the new provision that the committing magistrate may revoke or modify his order for a peace bond. This authority would probably be implied, but a specific statement makes the matter clear.

(c) The special five-day limitation upon the period of incarceration for failure to give a peace bond ordered by a justice of the peace, is another rule (like the limitation of the amount of the bond in Art. 30) which restricts the power of justices of the peace because they usually do not have the professional qualifications of judges.

Art. 32. Forfeiture of peace bond.

When the magistrate determines that a breach of peace in violation of a peace bond has been committed, he shall order a forfeiture of the bond and send notice of the forfeiture by certified mail to the defendant and to his surety. If neither the defendant nor his surety appears within fifteen days to contest the forfeiture, the order shall become final and executory.

COMMENTARY

Louisiana Official Revision Comments

1966. — This article does not set forth the details of forfeiture proceedings, but merely establishes a general rule for the guidance of the court, which was absent from Art. 27 of the 1928 Code. It avoids binding the court by detailed and elaborate rules in proceedings which should be informal and flexible. It will be appropriate for the court to follow the law governing bail bond forfeitures insofar as it may be applied to peace bond forfeitures.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A police officer must issue a summons for any traffic offense, except otherwise provided for in La. Rev. Stat. Ann. § 32:391(C); a police officer may use his discretion to issue a summons, instead of arresting the individual, for other municipal offenses provided the conditions of La. Code Crim. Proc. Ann. art. 211 are met; and a police officer must arrest an individual who has an outstanding warrant, as per La. Code Crim. Proc. Ann. art. 203. Opinion No. 07-0281. 2007 La. AG LEXIS 256.

Art. 33. Automatic discharge.

A peace bond is automatically discharged at the end of thirty days from the expiration of the period specified therein, unless a proceeding to declare a forfeiture has been brought within that time.

COMMENTARY

Louisiana Official Revision Comments

1966. — Automatic discharge of the peace bond provides a simple and practical termination of the controversy. Many of the difficulties for which a peace bond is required will cease to exist with the passage of a short period of time.

The thirty-day period for a proceeding to declare a forfeiture prevents the automatic discharge from operating to cut off a proper forfeiture by a slight delay in instituting the proceedings.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Symposium on Integrating Responses to Domestic Violence: Getting the Message Abroad: The International Training Program as a Vehicle for Change. 47 Loy. L. Rev. 479 (Spring, 2001).

Article: The First Constitutional Right to Criminal Appeal: Louisiana’s Constitution of 1845 and the Clash of the Common Law and Natural Law Traditions. 17 Tul. Eur. & Civ. L.F. 151 (2002).

 

TITLE 2. DISTRICT ATTORNEY AND ATTORNEY GENERAL

Article

61. District attorney; powers and duties.

62. Authority of attorney general; supervision of district attorney.

63. District attorney; assistance of other counsel.

64. Relationship of district attorney with grand jury.

65. Defense of prosecution unlawful.

66. Subpoena of witness to appear before attorney general and district attorney.

67. [Repealed.]

Art. 61. District attorney; powers and duties.

Subject to the supervision of the attorney general, as provided in Article 62, the district attorney has entire charge and control of every criminal prosecution instituted or pending in his district, and determines whom, when, and how he shall prosecute.

COMMENTARY

Louisiana Official Revision Comments

1966. — This article makes no change in, and is declaratory of, the law enunciated by the source provision. In view of the tremendous importance of the district attorney’s function in Louisiana, and in view of the fact that Louisiana’s system of placing full responsibility and confidence in the district attorney has proved satisfactory, the basic language of the source provision concerning the powers and duties of he district attorney has been retained.
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• Prosecutorial Conduct

CIVIL PROCEDURE

• Pleading & Practice

•• Defenses, Demurrers & Objections

••• Failures to State Claims. — Where minors under a babysitter’s care were removed from her custody by the minors’ aunt, the babysitter could not sue the aunt for breach of the peace or for contributing to the delinquency of a minor, as the petition involved criminal charges that, pursuant to La. Code Crim. Proc. Ann. art. 61, could only be brought by the district attorney and not by a private citizen; the court susstained the aunt’s exception of no cause of action. Deville v. Frazier, 476 So. 2d 1051, 1985 La. App. LEXIS 9974 (Oct. 10, 1985).

CONSTITUTIONAL LAW

• Equal Protection

•• Scope of Protection. — Prosecution of any criminal case was within the entire control of the district attorney, and the fact that not every law violator was prosecuted was of no concern to defendant; the defendant failed to make an allegation that he was a member of a class being prosecuted solely because of race, religion, color or the like, or that he was the only person who had been prosecuted under the statute. State v. Jourdain, 225 LA. 1030, 74 So. 2d 203, 1954 La. LEXIS 1286 (July 2, 1954).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• Abuse of Public Office

•••• General Overview. — La. Const. art. V, § 26(B) placed the district attorney in charge of every prosecution in his district, La. Code Crim. Proc. Ann. art. 61 gave him broad, if not, complete discretion in determining whom, when, and how he shall prosecute, and his actions in filing a bill of information violated no affirmative duty that could form the basis of a charge of malfeasance. State v. Perez, 450 So. 2d 1324, 1984 La. App. LEXIS 8375 (Mar. 20, 1984), affirmed in part and reversed in part by 464 So. 2d 737, 1985 La. LEXIS 8104 (La. 1985).

• Arrests

•• Warrantless Arrest. — Where defendant’s rights were violated under La. Code Crim. Proc. Ann. art. 230.2 by a warrantless arrest, the issue of no re-booking was a non-issue because the actual charges on bills of information superseded the booking issue under La. Code Crim. Proc. Ann. art. 61. State v. Hughart, 801 So. 2d 388, 2000 La. App. LEXIS 1830 (July 20, 2000).

• Grand Juries

•• Indictments

••• General Overview. — Prosecutor could decide to only prosecute one count of a two-count indictment, and the exercise of that discretion did not deny defendant a fair trial. State v. Guillory, 544 So. 2d 643, 1989 La. App. LEXIS 1008 (May 24, 1989), writ of certiorari denied by 551 So. 2d 1334, 1989 La. LEXIS 2699 (La. 1989).

• Accusatory Instruments

•• Complaints

••• General Overview. — Where defendant was originally charged with theft of goods valued between $100 and $500 and the charge was not amended until over two and one-half years after the incident and one month before trial, defendant’s conviction for purse snatching under the amended charge was affirmed because the prosecutor had the sole discretion to choose under which law he would prosecute. State v. Boss, 848 So. 2d 75, 2003 La. App. LEXIS 1603 (May 28, 2003), writ denied by La. 2003-1968, 872 So. 2d 508, 2004 La. LEXIS 1736 (La. May 14, 2004).

•• Dismissal

••• General Overview. — District attorney had the discretion to dismiss a charge of attempted second degree murder against defendant, and thereafter reinstate it, pursuant to La. Code Crim. Proc. Ann. arts. 61, 62, and 691, and where the two-year period of La. Code Crim. Proc. Ann. arts. 578 and 579 from the time of filing the bill of information to the time of trial had not expired, including calculations for continuances requested by the state and failed appearances by defendant, the matter was not violative of defendant’s rights and there was no justification for granting his motion to quash. State v. Carter, 839 So. 2d 390, 2003 La. App. LEXIS 152 (Jan. 29, 2003).

District attorney’s consent was required under La. Code Crim. Proc. Ann. art. 61, before state charges could be dismissed. State v. Rogers, 324 So. 2d 403, 1975 La. LEXIS 4192 (Dec. 8, 1975).

•• Indictments

••• General Overview. — Witness’s conclusion, even if improper, that La. Rev. Stat. Ann. § 14:354, which provided a penalty for trust duty violations, did not preclude another criminal charge against defendant such as theft did not prejudice defendant; the State had the power pursuant to La. Code Crim. Proc. Ann. art. 61 to prosecute defendant only for theft under La. Rev. Stat. Ann. § 14:67, and the jury only had to decide if defendant was guilty of theft, which it properly did given the overwhelming evidence against defendant. State v. Francis, 546 So. 2d 1357, 1989 La. App. LEXIS 1378 (June 29, 1989), writ of certiorari denied by 551 So. 2d 1336, 1989 La. LEXIS 2708 (La. 1989).

Where the grand jury indicted defendant on two counts of aggravated assault, and the prosecutor subsequently filed an information charging defendant with one count of aggravated battery, the prosecutor was acting within his discretion; trial court did not err in excluding from evidence the two indictments. State v. Bowie, 458 So. 2d 1033, 1984 La. App. LEXIS 9824 (Nov. 7, 1984), writ of certiorari denied by 462 So. 2d 1262, 1985 La. LEXIS 7930 (La. 1985).

•• Informations

••• General Overview. — In defendant’s attempted manslaughter case, it was not prejudicial error for the trial court to permit the district attorney to proceed with a simple battery trial before the attempted manslaughter trial; the district attorney and not the trial court determined when and how defendant was to be prosecuted, and therefore, the trial court did not err by denying defendant’s motion for a new trial. State v. Farhood, 844 So. 2d 217, 2003 La. App. LEXIS 711 (Mar. 25, 2003).

La. Rev. Stat. Ann. § 40:966 was not unconstitutional although it gave the district attorney discretion to charge defendant either with simple possession of 50 pounds of marijuana or possession with intent to distribute, where La. Rev. Stat. Ann. § 14:4(2) expressly gave the district attorney such discretion, and where La. Code Crim. Proc. Ann. art. 61 and La. Const. art. V, § 26(B) gave the district attorney broad discretion in both the institution and the handling of criminal prosecution. State v. Kibodeaux, 435 So. 2d 1128, 1983 La. App. LEXIS 8811 (June 28, 1983).

• Pretrial Motions & Procedures

•• General Overview. — Fact that crime victim did not wish to press charges against the defendant was irrelevant because the district attorney had absolute discretion in the institution of criminal charges. State v. Green, 647 So. 2d 536, 1994 La. App. LEXIS 3334 (Dec. 7, 1994).

•• Speedy Trial

••• Statutory Right. — Under La. Code Crim. Proc. Ann. art. 61, the district attorney had entire charge and control of defendant’s armed robbery prosecution, and his delay in commencing defendant’s prosecution until after he had served time for a crime in a neighboring state did not abridge the limits regarding timely commencement of his prosecution and trial. State v. Murphy, 463 So. 2d 812, 1985 La. App. LEXIS 8031 (Jan. 23, 1985), writ of certiorari denied by 468 So. 2d 570, 1985 La. LEXIS 8722 (La. 1985).

• Guilty Pleas

•• Breach of Plea Agreements. — District attorney did not need the trial court’s permission to enter into a plea agreement with defendant and to accept defendant’s plea of guilty to a lesser offense than that charged in the indictment; accordingly, the agreement had to be upheld. State v. Hingle, 242 LA. 844, 139 So. 2d 205, 1962 La. LEXIS 493 (Mar. 26, 1962).

• Counsel

•• Prosecutors. — Grant of an exception of no cause of action filed by a district attorney and assistant district attorney and the dismissal of an inmate’s suit with prejudice was affirmed. Under La. Code Crim. Proc. Ann. art. 61, the district attorney had the discretion to decide those cases to prosecute, and the inmate could not use a writ of mandate to compel the district attorney to investigate his complaints. Peterson v. May, 900 So. 2d 297, 2005 La. App. LEXIS 945 (Apr. 13, 2005).

• Trials

•• Burdens of Proof

••• Prosecution. — In a rape case, defendant was not entitled to force the State to compel the defendant to submit to blood and pubic hair tests in order to prove his innocence; the manner of prosecution is left to the wide discretion of the prosecutor under La. Code Crim. Proc. Ann. art. 61. State v. Lewis, 452 So. 2d 720, 1984 La. App. LEXIS 8828 (May 16, 1984), vacated in part by, set aside by 457 So. 2d 1187, 1984 La. LEXIS 9665 (La. 1984).

•• Defendant’s Rights

••• Right to Fair Trial. — It was not error, under La. Code Crim. Proc. Ann. art. 61, for the trial court to deny defendant’s motion to order the State to reduce the charges against him to second degree murder from first degree murder, and to prohibit the defense from informing the jury of the argument made by the prosecutor to the trial judge. State v. Pascual, 735 So. 2d 98, 1999 La. App. LEXIS 839 (Mar. 30, 1999).

• Postconviction Proceedings

•• Motions for New Trial. — In defendant’s attempted manslaughter case, it was not prejudicial error for the trial court to permit the district attorney to proceed with a simple battery trial before the attempted manslaughter trial; the district attorney and not the trial court determined when and how defendant was to be prosecuted, and therefore, the trial court did not err by denying defendant’s motion for a new trial. State v. Farhood, 844 So. 2d 217, 2003 La. App. LEXIS 711 (Mar. 25, 2003).

• Appeals

•• Prosecutorial Misconduct

••• General Overview. — District attorney had great discretionary power to file an habitual offender bill, under La. Rev. Stat. Ann. § l5:529.1(D), and vindictiveness was not shown where prosecutor chose to so file, after defendant was convicted by a jury of armed robbery, and where defendant’s earlier guilty plea and sentence, with no habitual offender bill, had been vacated; subject to the supervision of the attorney general, the district attorney had entire charge and control of every criminal prosecution instituted or pending in the district attorney’s district, and determined whom, when, and how the district attorney would prosecute. State v. Orange, 845 So. 2d 570, 2003 La. App. LEXIS 1081 (Apr. 11, 2003), writ denied by La. 2003-1352, 874 So. 2d 161, 2004 La. LEXIS 1851 (La. May 21, 2004), writ denied by La. 2003-2195, 877 So. 2d 137, 2004 La. LEXIS 2292 (La. July 2, 2004).

GOVERNMENTS

• Courts

•• Judges. — Prosecutors were immune from tort claims alleging prosecutorial misconduct where actions were closely associated with the course and scope of the prosecutorial functions in bringing and prosecuting charges as provided by La. Code Crim. Proc. Ann. art. 61. Hayes v. Parish of Orleans, 737 So. 2d 959, 1999 La. App. LEXIS 1997 (June 16, 1999).

Wrongful death action against a district attorney for the negligent failure to protect a victim from a parolee failed to state a cause of action because the district attorney’s actions fell within the purview of the doctrine of prosecutorial immunity. Hill ex rel. Hill v. Joseph, 655 So. 2d 486, 1995 La. App. LEXIS 1356 (May 5, 1995), writ of certiorari denied by La. 95-1841, 661 So. 2d 1381, 1995 La. LEXIS 2726 (La. Nov. 3, 1995).

• Local Governments

•• Duties & Powers. — La. Const. art. V, § 26(B) placed the district attorney in charge of every prosecution in his district, La. Code Crim. Proc. Ann. art. 61 gave him broad, if not, complete discretion in determining whom, when, and how he shall prosecute, and his actions in filing a bill of information violated no affirmative duty that could form the basis of a charge of malfeasance. State v. Perez, 450 So. 2d 1324, 1984 La. App. LEXIS 8375 (Mar. 20, 1984), affirmed in part and reversed in part by 464 So. 2d 737, 1985 La. LEXIS 8104 (La. 1985).

•• Employees & Officials. — Fact that crime victim did not wish to press charges against the defendant was irrelevant because the district attorney had absolute discretion in the institution of criminal charges. State v. Green, 647 So. 2d 536, 1994 La. App. LEXIS 3334 (Dec. 7, 1994).

• State & Territorial Governments

•• Employees & Officials. — It was not error, under La. Code Crim. Proc. Ann. art. 61, for the trial court to deny defendant’s motion to order the State to reduce the charges against him to second degree murder from first degree murder, and to prohibit the defense from informing the jury of the argument made by the prosecutor to the trial judge. State v. Pascual, 735 So. 2d 98, 1999 La. App. LEXIS 839 (Mar. 30, 1999).

Mother failed to state a cause of action against the district attorney for failing to prosecute her ex- husband for the kidnapping of her son because the district attorney had the discretion to either bring a charge or to dismiss a charge. Hall v. New Orleans, 385 So. 2d 1253, 1980 La. App. LEXIS 4186 (June 3, 1980), writ of certiorari denied by 393 So. 2d 739, 1980 La. LEXIS 8932 (La. 1980).

LEGAL ETHICS

• Prosecutorial Conduct. — Defendant specifically claimed that the state did not seek habitual offender adjudication against defendant after defendant’s original conviction following his previously entered, and later withdrawn guilty plea, but did so after defendant was found guilty after trial by jury; the district attorney had great discretionary power to file an habitual offender bill under La. Rev. Stat. Ann. § 15:529.1(D), and the use of the habitual offender law did not create a presumption of prosecutorial vindictiveness. State v. Orange, 2003 La. App. LEXIS 532 (Mar. 5, 2003), substituted opinion at La. App. 2002-0711, 845 So. 2d 570, 2003 La. App. LEXIS 1081 (La.App. 1 Cir. Apr. 11, 2003).

Both La. Code Crim. Proc. Ann. arts. 8 and 61 precluded a police officer, serving as an investigator for the district attorney’s office, from making an agreement with defense counsel not to prosecute a defendant, where only district attorney’s and assistant district attorneys had such authority. State v. Cinel, 619 So. 2d 770, 1993 La. App. LEXIS 1950 (May 27, 1993), writ of certiorari denied by 629 So. 2d 369, 1993 La. LEXIS 3117 (La. 1993), writ of certiorari denied by 511 U.S. 1018, 114 S. Ct. 1398, 128 L. Ed. 2d 71, 1994 U.S. LEXIS 2686, 62 U.S.L.W. 3657 (1994).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Town marshall, once person arrested, has no authority to release from criminal prosecution that authority is vested in prosecuting attorney, any member of a board of alderman or the Mayor may call special meetings of the council but Public Notice of such a meeting must be given., OPINION No. 78-370, La. Atty. Gen. Op. No. 1978-370; 1978 La. AG LEXIS 701.

Louisiana does have criminal sanction for violation of Licensing Requirements to Practice of Real Estate. Chapter 17, Title 37:1458 provides for fine of $2,000 or two years in prison or both and for arrest of individuals on warrant issued by a Magistrate, OPINION No. 78-15, La. Atty. Gen. Op. No. 1978-15; 1978 La. AG LEXIS 1064.

Since La. Const. Art. V, § 26 and R.S. 32:398.2 seem to be constitutionally incompatible it is the opinion of this office that the several questions originally tendered are presently incapable of resolution., OPINION No. 81-50, La. Atty. Gen. Op. No. 1981-50; 1981 La. AG LEXIS 314.

Justice of the Peace must file affidavit of charges with District Attorney in order that a criminal prosecution may be instituted. Justice of the peace may be held personally liable for failure to perform a duty required by law., OPINION No. 82-610, La. Atty. Gen. Op. No. 1982-610; 1982 La. AG LEXIS 35.

A justice of the peace does not have the legal authority to drop any charges which formed the basis of his issuance of an arrest warrant even if requested to do so by the complainant., OPINION No. 82-1028, La. Atty. Gen. Op. No. 1982-1028; 1982 La. AG LEXIS 63.

District attorney has discretion in determining what charges will be lodged against individuals arrested in his district., OPINION No. 82-829, La. Atty. Gen. Op. No. 1982-829; 1982 La. AG LEXIS 225.

La. Const. 1974 Art. V, § 26; La. Const. 1974 Art. V, § 27; R.S. 26:88; R.S. 26:191; R.S. 16:1; R.S. 15:703; R.S. 33:1435; La. Cr.P Art. 213; La. C.Cr.P. Art. 61 et seq. and La. C.Cr.P. Art. 680 et seq., OPINION No. 82-747, La. Atty. Gen. Op. No. 1982-747; 1982 La. AG LEXIS 324.

An appointment by a district attorney to a City Attorney as special prosecutor, limited to state traffic & misdemeanor charges heard in City Court only, does not preclude representation of criminal defendants in district court by the City Attorney’s law partners. Special scrutiny of each case for the presence of potential conflict is strongly urged., OPINION No. 83-668, La. Atty. Gen. Op. No. 1983-668; 1983 La. AG LEXIS 338.

Section 11.01 of the City Parish Plan of Government unconstitutionally deprives the municipal prosecuting authority of its absolute right to nolle prosequi a criminal charge., OPINION No. 84-1008, La. Atty. Gen. Op. No. 1984-1008; 1985 La. AG LEXIS 757.

The district attorney is not mandated to draft and file petitions to have a child adjudged in need of care unless in his discretion he so chooses., OPINION No. 86-746, La. Atty. Gen. Op. No. 1986-746; 1986 La. AG LEXIS 225.

Louisiana Code of Criminal Procedure Article 887 does not allow a district attorney to require a complainant to pay court costs as a condition precedent to allowing them to drop criminal charges., OPINION No. 86-580, La. Atty. Gen. Op. No. 1986-580; 1987 La. AG LEXIS 614.

A police officer has no discretion to dispose of a traffic citation once it is issued and deposited under R.S. 32:398.2. A police officer has no discretion in dismissing or disposing of an arrest or its record after the person is arrested and booked under C.Cr. P. art. 229. A police officer has no discretion to dismiss a prosecution once it is instituted under C.Cr.P. art. 61., OPINION No. 88-39, La. Atty. Gen. Op. No. 1988-39; 1988 La. AG LEXIS 237.

The district attorney is the only authority constitutionally empowered to bring criminal charges pursuant to R.S. 32:57 for violations in his parish of R.S. 32:380 through 386., OPINION No. 91-239, La. Atty. Gen. Op. No. 1991-239; 1991 La. AG LEXIS 417.

A parish employee or officer is prohibited from using a credit card which has been issued to a public entity for personal purchases unless he has been given specific authority by the public entity. A parish employee or official faces possible criminal liability where he writes insufficient funds checks to pay for private purchases made on government issued credit cards. The decision to charge the individual in a criminal case is within the discretion of the local district attorney., OPINION No. 92-597, La. Atty. Gen. Op. No. 1992-597; 1992 La. AG LEXIS 603.

A grand jury is selected and impaneled upon order of the court thus the sheriff is granted no authority in impaneling a grand jury., OPINION No. 92-795, La. Atty. Gen. Op. No. 1992-795; 1993 La. AG LEXIS 27.

Once a criminal prosecution is commenced in a city court with jurisdiction, the case may not be transferred to a district court with concurrent jurisdiction; however, subject to certain restrictions, a district court nonetheless hear the case, either in capacity as an appellate court, or upon the proper filin of a noe prosemi., Opinion No. 95-078, La. Atty. Gen. Op. No. 1995-078; 1995 La. AG LEXIS 64.

The “officer in charge” of the arresting agency has an affirmative duty to notify the district attorney of all persons booked for violation of state criminal statutes. Intentionally failing to perform that duty, or intentionally permitting subordinates to refuse that duty, may constitute malfeasance in office, punishable under La.R.S. 14:134., Opinion No. 97-33, La. Atty. Gen. Op. No. 1997-33; 1997 La. AG LEXIS 82.

Art. 5, § 26 of the Louisiana Constitution, R.S. 16:1 and C.Cr.P. Art. 61 imposes no legal duty on the District Attorney to set up counseling and vocational training for middle school students who have been suspended from the public school system. Therefore, Article 7, § 14 would prohibit the donation of any funds directly or by a cooperative endeavor to the Jefferson Coalition for Alternative Schools for counseling and vocational training for middle school students who have been suspended from the public school system., Opinion No. 97-471, La. Atty. Gen. Op. No. 1997-471; 1998 La. AG LEXIS 54.

Pursuant to C.Cr.P. art. 335, district courts may employ the services of private companies to monitor and supervise pretrial defendants who have been released on bail and are awaiting trial. Furthermore, although the services of private companies may be utilized in pretrial intervention programs, state courts do not have the authority to choose how and by whom such programs are administered. Instead, these programs are the domain of the district attorney in charge of prosecuting the criminal defendant., Opinion No. 98-482A, La. Atty. Gen. Op. No. 1998-482; 1999 La. AG LEXIS 150.

The Lafayette Parish School Board’s transportation of students residing outside of the jurisdictional boundaries of the parish or school board to Lafayette Parish private schools would constitute an ultra vires act and is unauthorized. The District Attorney of Lafayette Parish must determine if the requisite elements of R.S. 14:134(2) are present when reviewing any ultra vires actions of the parish school board. Opinion No. 05-0235. 2005 La. AG LEXIS 204.

Absent express written authority in the ordinances governing the Village of Bonita, the “presiding officer” of the mayor’s court (i.e. the mayor or other duly appointed magistrate) may not reduce a moving violation (i.e. a speeding citation) to a nonmoving violation (i.e. driving without a valid inspection sticker) or any other charge. Opinion No. 06-0075. 2006 La. AG LEXIS 149.

Since La. Rev. Stat. Ann. § 15:764 only allows appearance summons for violations of municipal ordinances, the Lafayette Parish Sheriff may not use § 15:764 to issue an appearance summons to any person charged under La. Rev. Stat. Ann. § 14:98, driving while intoxicated, in lieu of formal booking. Additionally, since La. Code Crim. Proc. Ann. art. 336.2 requires an ignition interlock device as a bond condition for a person charged with any violation of a parish or municipal ordinance for driving while intoxicated or charged with a second offense or higher violation of § 14:98, the Sheriff may not issue an appearance summons in lieu of formal booking of a person charged with driving while intoxicated. Opinion No. 07-0304. 2007 La. AG LEXIS 258.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Trial Procedure. 44 La. L. Rev. 301 (November, 1983).

Article: Criminal Procedure. 47 La. L. Rev. 267 (November, 1986).

Article: Theft in the Louisiana Criminal Code of 1942. 52 La. L. Rev. 1109 (May, 1992).

Note: The Louisiana Lottery — Supreme Court Style: A Look at State v. Simpson and Its Constitutional Mandate of Random Allotment of Criminal Court Cases Within a District. 52 La. L. Rev. 1285 (May, 1992).

Symposium on Integrating Responses to Domestic Violence: Getting the Message Abroad: The International Training Program as a Vehicle for Change. 47 Loy. L. Rev. 479 (Spring, 2001).

Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

Art. 62. Authority of attorney general; supervision of district attorney.

A. The attorney general shall exercise supervision over all district attorneys in the state.

B. The attorney general has authority to institute and prosecute, or to intervene in any proceeding, as he may deem necessary for the assertion or protection of the rights and interests of the state.

C. In any criminal action or proceeding involving a homicidal death, if deemed necessary for the assertion or protection of the rights and interests of the state, and in accordance with the provisions of Article IV, Section 8 of the Constitution of Louisiana, the attorney general may, with the consent of the district attorney, investigate, prosecute or intervene in the action or proceeding. (Acts 2003, No. 1223, § 1.)

2003 Amendments. — Acts 2003, No. 1223, § 1, effective August 15, 2003, added (C) and redesignated the remaining subsections accordingly.

COMMENTARY

Louisiana Official Revision Comments

1966. — In this article, as in Art. 61, it was considered advisable to retain existing language rather than cause an unintended change. Actually, this article is taken practically verbatim from Const. Art. VII,§56.

The relative rights of a district attorney and the attorney general under this constitutional provision are still somewhat hazy despite several decisions, culminating in Kemp v. Stanley, 204 La. 110, 15 So.2d 1 (1943). That case held unconstitutional a 1934 amendment to Arts. 17 and 156 of the 1928 Code of Criminal Procedure, providing inter alia, that the attorney general had power “to relieve, supplant and supersede the distract attorney in any criminal proceeding.”

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The “officer in charge” of the arresting agency has an affirmative duty to notify the district attorney of all persons booked for violation of state criminal statutes. Intentionally failing to perform that duty, or intentionally permitting subordinates to refuse that duty, may constitute malfeasance in office, punishable under La. R.S. 14:134., Opinion No. 97-33, La. Atty. Gen. Op. No. 1997-33; 1997 La. AG LEXIS 82.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: A First Step Toward Resolution of the Physical Evidence Dilemma: State v. Green. 48 La. L. Rev. 1019 (March, 1988).

Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

Art. 63. District attorney; assistance of other counsel.

The district attorney may employ or accept the assistance of other counsel in the conduct of a criminal case.

COMMENTARY

Louisiana Official Revision Comments

1966. — This article makes no change in the law. The district attorney of course retains the complete control that he has over all prosecutions.

CROSS REFERENCES

Louisiana Law. — Rights of the victim of alleged delinquent act, see La. Ch.C. Art. 811.1.

JUDICIAL DECISIONS

INDEX

CRIMINAL LAW & PROCEDURE

• Trials

•• Judicial Discretion

GOVERNMENTS

• Local Governments

•• Employees & Officials

CRIMINAL LAW & PROCEDURE

• Trials

•• Judicial Discretion. — Where at a murder trial a sheriff’s officer sat at the prosecution’s counsel’s table to assist the prosecutor concerning the facts as the evidence unfolded at the trial, and not to actively conduct the trial or to intimidate witnesses, La. Code Crim. Proc. Ann. art. 63 was not implicated. State v. Fields, 342 So. 2d 624, 1977 La. LEXIS 5255 (Jan. 24, 1977).

GOVERNMENTS

• Local Governments

•• Employees & Officials. — Local prosecutor was entitled to appoint private counsel to assist him in a murder prosecution, because, under former La. Rev. Stat. Ann. § 15:17 (now La. Code Crim. Proc. Ann. art. 63), the prosecutor had the authority to hire or employ others to assist him in his duties. State v. Hopper, 251 LA. 77, 203 So. 2d 222, 1967 La. LEXIS 2555 (June 5, 1967), vacated by 392 U.S. 658, 88 S. Ct. 2281, 20 L. Ed. 2d 1347, 1968 U.S. LEXIS 1168 (1968).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — District Attorneys have the authority to contract with outside counsel and commission them as special assistant district attorneys to represent the office, OPINION No. 78-63, La. Atty. Gen. Op. No. 1978-63; 1978 La. AG LEXIS 1067.

Discussion concerning continued eligibility to receive benefits from D. A.’s Retire. Sys________ Decision must be made by board of trustees, OPINION NUMBER 78-1430, La. Atty. Gen. Op. No. 1978-1430; 1979 La. AG LEXIS 48.

Special counsel employed by district attorney to assist in particular prosecution may be compensated for his services from the special Criminal Court Fund; however, preferred method would be for district attorney to pay for such services out of his allotted share of said fund La. R.S. 15:571.11, 16:6 C.Cr.P. Art. 63, OPINION No. 81-248, La. Atty. Gen. Op. No. 1981-248; 1981 La. AG LEXIS 241.

An appointment by a district attorney to a City Attorney as special prosecutor, limited to state traffic & misdemeanor charges heard in City Court only, does not preclude representation of criminal defendants in district court by the City Attorney’s law partners. Special scrutiny of each case for the presence of potential conflict is strongly urged., OPINION No. 83-668, La. Atty. Gen. Op. No. 1983-668; 1983 La. AG LEXIS 338.

A grand jury is selected and impaneled upon order of the court thus the sheriff is granted no authority in impaneling a grand jury., OPINION No. 92-795, La. Atty. Gen. Op. No. 1992-795; 1993 La. AG LEXIS 27.

Art. 64. Relationship of district attorney with grand jury.

The district attorney is the representative of the state before the grand jury and is its legal advisor. He shall be notified of and has the right to be present at all sessions of the grand jury, except while it is deliberating and voting. He shall examine witnesses before the grand jury.

COMMENTARY

Louisiana Official Revision Comments

1966. — This article is a combination of the source provisions. The prohibition against other persons being present before the grand jury during its deliberations, originally included in former R.S. 15:19, is covered by Art. 433.

JUDICIAL DECISIONS

INDEX

CRIMINAL LAW & PROCEDURE

• Grand Juries

•• Evidence Before the Grand Jury

••• General Overview

CRIMINAL LAW & PROCEDURE

• Grand Juries

•• Evidence Before the Grand Jury

••• General Overview. — District attorney had the right to testify before the grand jury that returned defendant’s indictment for murder. State v. Cox, 218 LA. 277, 49 So. 2d 12, 1950 La. LEXIS 1072 (Nov. 6, 1950).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: The Power of the Attorney General to Supercede a District Attorney: Substance, Procedure & Ethics. 51 La. L. Rev. 733 (March, 1991).

Article: Constitutional Protection of Individual Liberties in France: The Conseil Constitutionnel Since 1971. 63 Tul. L. Rev. 265 (December, 1988).

Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).


Art. 65. Defense of prosecution unlawful.

It is unlawful for the following officers or their law partners to defend or assist in the defense of any person charged with an offense in any parish of the state:

(1) Any district attorney or assistant district attorney; or

(2) The attorney general or any assistant attorney general, provided that the provisions of this article shall not apply to the law partners of any assistant attorney general not employed to handle criminal matters for the attorney general, when any such law partner is judicially appointed to defend an indigent defendant. (Amended by Acts 1974, No. 220, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) There was no statutory prohibition against the attorney general and his assistants defending criminal cases. The law partner of a district attorney was prohibited from defending such cases only within the particular district served by the district attorney.

Under this article, no officer charged with the prosecution of criminal cases, or his assistant can act as defense counsel, nor can his law partner, regardless of the parish where the prosecution is pending. It is desirable to avoid even the suggestion of impropriety which could arise from the participation of one of the attorneys specified in this article in the defense of a criminal case. Certainly no such public official should realize financial benefit from the defense of such cases.

(b) In view of the nature of this article, specific reference to assistant district attorneys and attorneys general is included.

(c) Const. Art. VII,§63 provides that “It shall be gross misconduct, and a cause for removal from office, for any district attorney or assistant district attorney to appear, plead, or in any way defend, or assist in defending, any criminal prosecution, or charge, involving a penalty or punishment for the violation of any law, or ordinance, in the State.”

JUDICIAL DECISIONS
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CRIMINAL LAW & PROCEDURE

• Counsel

•• Substitution & Withdrawal. — La. Code Crim. Proc. Ann. art. 65 did not prohibit a city attorney from representing defendant in his trial for rape, where the trial was not held in a city court but was held in a district court. State v. Mitchell, 356 So. 2d 974, 1978 La. LEXIS 7273 (Mar. 6, 1978), writ of certiorari denied by 439 U.S. 926, 99 S. Ct. 310, 58 L. Ed. 2d 319, 1978 U.S. LEXIS 3559 (1978).

LEGAL ETHICS

• Client Relations

•• Conflicts of Interest. — The court allowed a defense counsel to withdraw from representation because counsel’s partner was a special assistant attorney general; the court further held that La. Code Crim. Proc. Ann. art. 65 did not violate the U.S. Const. amends. VI and XIV. State v. Rideau, 278 So. 2d 100, 1973 La. LEXIS 5976 (May 7, 1973).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — City Attorney of City of Jeanerette is responsible for prosecutions of ordinances in Jeanerette City Court. Law Partners of the City Attorney are prohibited from defending criminal defendants in Jeanerette City Court, OPINION No. 78-497, La. Atty. Gen. Op. No. 1978-497; 1978 La. AG LEXIS 718.

C.Cr.P. Arts. 65 & 680, OPINION No. 78-1450, La. Atty. Gen. Op. No. 1978-1450; 1979 La. AG LEXIS 111.

An assistant district attorney may not present oral argument on behalf of a criminal defendant in a federal court of appeals., OPINION No. 83-895, La. Atty. Gen. Op. No. 1983-895; 1983 La. AG LEXIS 171.

An appointment by District Attorney to City Attorney as special prosecutor, even for a limited purpose confined to prosecutions in city court, has the effect of making that City Attorney an Assistant District Attorney. As such, he and his law partners are prohibited by Art. 65 of the Code of Criminal Procedure from representing criminal defendants in any court., OPINION No. 83-668(A), La. Atty. Gen. Op. No. 1983-668; 1983 La. AG LEXIS 299.

An appointment by a district attorney to a City Attorney as special prosecutor, limited to state traffic & misdemeanor charges heard in City Court only, does not preclude representation of criminal defendants in district court by the City Attorney’s law partners. Special scrutiny of each case for the presence of potential conflict is strongly urged., OPINION No. 83-668, La. Atty. Gen. Op. No. 1983-668; 1983 La. AG LEXIS 338.

A district attorney may collect a fee under R.S. 16:15 even if the charge under R.S. 14:71 is nol prossed., OPINION No. 85-345, La. Atty. Gen. Op. No. 1985-345; 1985 La. AG LEXIS 577.

When law partners of an assistant district attorney practice criminal law there is a conflict of interest which jeopardizes the prosecution of criminal matter., OPINION No. 84-881, La. Atty. Gen. Op. No. 1984-881; 1985 La. AG LEXIS 722.

The fact that an attorney represents clients charged with criminal offenses does not automatically preclude him from accepting an appointment under C.Cr.P. Art. 682. C.Cr.P. Art 682; Art. 5 § 26(c) La. Const. 1984, OPINION No. 88-369, La. Atty. Gen. Op. No. 1988-369; 1988 La. AG LEXIS 224.

Therefore, it is the opinion of this office that only a contract attorney representing the State or its agencies as a commissioned special attorney general remains subject to the law’s prohibitions on unlawful criminal defense., OPINION No. 96-468, La. Atty. Gen. Op. No. 1996-468; 1996 La. AG LEXIS 404.

The prosecuting officer of a city court is not included within the definition of district attorney for purposes of prosecutions in courts other than a city court and, therefore, is not included within the prohibition. Hence, the assistant city prosecutor is not prohibited from defending a criminal prosecution in the state district court. Opinion No. 04-0202. 2004 La. AG LEXIS 333.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Department: Attorney General Reports: Department Structure Reorganized. 45 La Bar Jnl. 483 (February, 1998).

Art. 66. Subpoena of witness to appear before attorney general and district attorney.

A. Upon written motion of the attorney general or district attorney setting forth reasonable grounds therefor, the court may order the clerk to issue subpoenas directed to the persons named in the motion, ordering them to appear at a time and place designated in the order for questioning by the attorney general or district attorney respectively, concerning any offense under investigation by him. The court may also order the issuance of a subpoena duces tecum. Service of a subpoena or subpoena duces tecum issued pursuant to this Article upon motion of the attorney general may be made by any commissioned investigator from the attorney general’s office, or in conformity with Article 734 of this Code.

B. The contumacious failure or refusal of the person subpoenaed to appear is punishable as a contempt of court.

C. The attorney general or district attorney, respectively, may determine who shall be present during the examination and may order all persons excluded, except counsel for the person subpoenaed. (Amended by Acts 1972, No. 408, § 1; Acts 1999, No. 863, § 1.)

1999 Amendments. — Acts 1999, No. 863, § 1, effective August 15, 1999, inserted subsection designations; added “Service of a subpoena duces tecum ... with Article 734 of this Code” at the end.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Arts. 24 and 25 of the projet of the 1928 Louisiana Code of Criminal Procedure recommended to the legislature by the drafting committee gave the district attorney authority to cause subpoenas to issue, in a manner similar to the above article. For some unknown reason, these articles were not included in the 1928 Code prior to its enactment, and legislation giving the district attorney subpoena power was never adopted. The usual practice among district attorney s is to use the “D. A. Notice,” a printed form “ordering” the attendance of a witness at the district attorney’s office, but enforceable only through threat of other action, such as grand jury subpoena.

(b) Only a few states provide their prosecuting attorneys with this valuable aid to assist their investigations. Florida and New Mexico are examples. (Fla.Stat.Ann.,§32:30; N.M. Stat. Ann.,§42:308.).

The requirement of court approval before the subpoena is actually issued by answers the only real objection to the device, i. e., the possible abuse of it by the district attorney.

(c) The provisions of former R.S. 15:17.1 and 15:156 authorizing the district attorney to provoke an alleged crime are not included in this Code, and the procedure is no longer sanctioned. Following are some of the reason for this change:

(1) If there is sufficient basis for filing a charge, the district attorney can do so and then provoke a preliminary hearing, which will give him the same benefits as the “open hearing” of Art. 156 of the 1928 Code. At such preliminary hearing, the defendant is represented and accorded the usual rights of cross-examination, objection, and so forth, generally considered fundamental to our system of justice. On the other hand, a prospective defendant had no status whatsoever at the “open hearing” of Art. 156, there were no rules of evidence, there was no right of cross-examination, and the judge actually performed little or no function, except to maintain order in his court.

(2) If there is insufficient evidence to warrant filing a charge, the district attorney can use his subpoena power to procure the desired information, or he can use the grand jury for the same purpose. The deposition of the witness can then be given in the privacy of the district attorney’s office or in the secrecy of a grand jury session.

(d) There is no procedure for such an “open hearing” in the federal system. Apparently Indiana is the only state which has a procedure for examination of witnesses in open court prior to filing a charge. (Ind.Ann.Stat.,§49-2503).

Research into the history of the prior Louisiana provision reveals that it first appeared as Sec. 42 of Act 121 of 1855. It was copied into the 1870 Revised Statutes, and in the 1928 Code of Criminal Procedure as Art. 156. There is no discussion of the provision in the report of the commission that drafted the 1928 Code.

It may be significant to note that the provision in question was placed in the 1928 Code in the chapter entitled “Preliminary Examination,” which indicates that it was probably considered an adjunct to the right of the district attorney to provide a preliminary hearing. A preliminary hearing, of course, can be conducted only after a charge is filed against a particular person, and is conducted contradictorily with that person. The “open hearing” article was not placed in the chapter entitled District Attorneys in the Code itself, but was apparently added therein as R.S. 15:17.1 in the preparation of the 1950 Revised Statutes.

(e) See Art. 103 for authority or coroners to issue subpoenas.

CROSS REFERENCES

Louisiana Law. — Disclosure of financial records; reimbursement of costs, see La. R.S. 6:333.

Petition for hearing, criminal proceedings, and subpoenas, see La. R.S. 15:1508.
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CRIMINAL LAW & PROCEDURE

• Discovery & Inspection

•• Subpoenas

••• General Overview. — Prosecutor’s service of a pretrial investigative subpoena in order to take a recorded statement from a defense witness was not a violation of La. Code Crim. Proc. Ann. art. 66, because, as art. 66 noted, the requirement that the prosecutor seek court approval after setting forth reasonable grounds before the subpoena was actually issued answered the only real objection to the subpoena power, that it could be abused by a district attorney. State v. Williams, 617 So. 2d 557, 1993 La. App. LEXIS 1492 (Apr. 7, 1993), writ of certiorari denied by 623 So. 2d 1331, 1993 La. LEXIS 2487 (La. 1993).

Where the state attorney general issued a subpoena duces tecum to a pharmacy through its owner-operator for pharmaceutical records in connection with a Medicaid investigation, his actions were not prohibited as a criminal prosecution initiated without judicial authorization in violation of La. Const. art. IV, § 8, but were properly characterized as investigatory and were authorized by La. Code Crim. Proc. Ann. art. 66. In re Morris Thrift Pharmacy, 397 So. 2d 1301, 1981 La. LEXIS 7916 (Apr. 6, 1981).

In defendant’s murder trial, the prosecutor misused his subpoena power to compel defendant’s psychologist to give the prosecutor copies of the results of her tests on defendant, where the psychologist was privately retained by defendant, where defendant alleged the insanity defense, where the prosecutor obtained the subpoena after the prosecution against defendant was instituted, and where the psychologist was required to give the copies directly to the prosecutor, not to the trial court. State v. Rachal, 362 So. 2d 737, 1978 La. LEXIS 7719 (Sept. 5, 1978), writ of certiorari denied by 440 U.S. 963, 99 S. Ct. 1508, 59 L. Ed. 2d 777, 1979 U.S. LEXIS 1237 (1979).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Discussion of exchange of information that is otherwise confidential between the assessor and parish revenue department. OPINION NUMBER 96-165, La. Atty. Gen. Op. No. 1996-165; 1996 La. AG LEXIS 148.

TREATISES AND LAW REVIEWS

Louisiana Treatises. — Louisiana Code of Evidence Practice Guide Article 510 > CHAPTER 5. TESTIMONIAL PRIVILEGES > Article 510. Health Care Provider-Patient Privilege.

Louisiana Law Reviews. — Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

Art. 67. [Repealed.]

Repealed by Acts 1999, No. 718, § 1.

 

TITLE 3. THE CORONER AND OTHER OFFICERS

CHAPTER 1. THE CORONER.

Article

101. Abolition of coroner’s jury and inquest; investigation by coroner.

102. Autopsy.

103. Subpoena of witnesses; testimony; subpoena duces tecum; issuance.

104. Employment of expert assistants.

105. Coroner’s report; admissibility in evidence.

106. Arrest of criminal suspect.

CHAPTER 2. CLERKS, SHERIFFS, CONSTABLES, AND MARSHALS.

131. Duties and powers.

CHAPTER 1. THE CORONER.

Art. 101. Abolition of coroner’s jury and inquest; investigation by coroner.

The coroner’s jury and inquest are abolished.

The coroner shall conduct an investigation concerning the manner and cause of any death when informed that death has resulted from violence or accident, or under suspicious circumstances.

The coroner may conduct an investigation concerning the medical aspects of any case that may involve medical evidence and in which there is a reasonable probability that a criminal statute has been violated and shall do so when ordered by the court. This order may be issued ex parte by the court either on its own motion or on application by the district attorney.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) For discussion in support of the abolition of the coroner’s jury and inquest, see the Preliminary Statement, supra. In view of the long history of coroner’s juries and inquests it was considered advisable to abolish them specifically, rather than impliedly abolish them by simply omitting mention of the procedure.

The verdict of a coroner’s jury was admissible only to establish the fact and cause of death. Former R.S. 15:35, and Art. 105 of this Code; State v. Duffy, 39 La. Ann. 419, 107 So. 184 (1887); State v. Baptiste, 108 La. 234, 32 So. 371 (1902). Obviously the coroner himself or some medical expert assisting the coroner is in a better position to establish cause of death than a jury of laymen, “for even the formal report of a coroner’s jury is at best but the weakest kind of evidence.” Webster v. New York Life Ins. Co., 160 La. 854, 888, 107, So. 599, 611 (1926). See also, Faulk v. Mutual Life Ins. Co., 160 La. 529, 107 So. 395 (1926).

(b) R.S. 33:1561 covers in great detail a number of instances in which the coroner is required to make an investigation. The above article may cover all such cases; nevertheless, R.S. 33:1561 is retained in the Revised Statutes to make it certain that no limitation upon the coroner’s authority will result.

(c) Requiring the coroner to conduct an investigation when ordered by the court provides a means of direction when the coroner does not act of his own volition. The district attorney has the right to request an autopsy under Art. 102. The availability of the corner’s office as an investigative aid would not be complete without providing the district attorney with the authority to request a coroner’s investigation.

An indigent defendant may request the court to order an examination or investigation in cases involving medical evidence.

(d) Art. 102 covers the cases in which an autopsy, as opposed to a mere investigation, is permitted or required.

(e) The abolition of the coroner’s jury and inquest makes it unnecessary to retain former R.S. 15:30, 15:31, and 15:34, which provided for the summoning and functioning of such juries, and former R.S. 33:1564, which provided for compensation of the jurors.

(f) Former R.S. 15:37 provided that the valuables found on an unknown deceased person had to be delivered to the clerk of the district court within ten days, and former R.S. 15:38 set forth the duties of the clerk of the court with respect to said property. In 1952, the legislature amended R.S. 33:1560 to provide that the coroner may retain the effects and property of the deceased for use in his investigation or for the grand jury or court. Thus, R.S. 33:1560 impliedly repealed former R.S. 15:37 and 15:38, which two sections ar specifically and expressly repealed by the act enacting this Code. See the new Code of Criminal Procedure Ancillaries in Title 15 of the Revised Statutes for the provisions of former R.S. 15:48.1, relative to the disposition of seized property.
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GOVERNMENTS

• State & Territorial Governments

•• Claims By & Against. — Pursuant to La. Rev. Stat. Ann. § 33:1551 et seq. and La. Code Crim. Proc. Ann. art. 101 et seq., a parish coroner’s duties and powers are regulated by the Louisiana legislature, not by the local governing authority, and the State could be held liable for a wrongful death caused by the coroner. Mullins v. State, 387 So. 2d 1151, 1980 La. LEXIS 8505 (Sept. 3, 1980).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Coroner has statutory ability to secure court ordered subpoenas and subpoena Duces Tecum to obtain witnesses and documents. The coroner can subpeona out of state witnesses, and if out of state witnesses properly subpeoned following provisions of Art 741 of La.C.Cr.P. and fail to appear extradition proceedings may be initiated against the witness (es)., OPINION 78-988, La. Atty. Gen. Op. No. 1978-988; 1978 La. AG LEXIS 471.

C.Cr.P. Arts. 101, et seq., OPINION No. 83-376, La. Atty. Gen. Op. No. 1983-376; 1983 La. AG LEXIS 465.

The coroner’s office of the parish receiving the dead body is responsible for performing an autopsy or investigation when an offshore employee dies in an offshore accident beyond state territorial limits. The parish in which the body was delivered shall reimburse the coroner’s office performing the investigation or autopsy., OPINION No. 84-338, La. Atty. Gen. Op. No. 1984-338; 1984 La. AG LEXIS 385.

R.S. 33:1562(A)(5), R.S. 33:1563A(5)(8) and B(1), C.Cr.P Arts 101 and 102, OPINION No. 85-257, La. Atty. Gen. Op. No. 1985-257; 1985 La. AG LEXIS 463.

A coroner is obligated to draw blood or other bodily fluids and collect hair samples pursuant to a court order. The coroner would be releived, by this order, from ordinary civil liability through judicial immunity., OPINION No. 87-497, La. Atty. Gen. Op. No. 1987-497; 1987 La. AG LEXIS 254.

A coroner may delegate his duty to investigate the manner and cause of an accidental death to military experts in cases where the deaths of military personnel are related to military aircraft accidents. A coroner may also cause an autopsy to be performed by a competent military physician in any case where the death of military personnel is related to a military aircraft accident., OPINION No. 88-89, La. Atty. Gen. Op. No. 1988-89; 1988 La. AG LEXIS 38.

Coroner performing medical examination upon infants is not within the course and scope of his duty to investigate cause and manner of death and is not entitled to attorneys fees for successful legal defense of criminal and civil proceedings against him., OPINION NUMBER 89-401, La. Atty. Gen. Op. No. 1989-401; 1989 La. AG LEXIS 380.

Expenses for medical investigation of rape or sexual assault case may be billed to police jury through coroner; medical investigation expenses for child abuse should be billed through child protection unit or coroner; sheriff has no liability for medical expense in spousal abuse., OPINION NUMBER 89-78, La. Atty. Gen. Op. No. 1989-78; 1989 La. AG LEXIS 502.

Coroners must investigate the manner and cause of death for all suspicious, violent or accidental deaths, and may perform autopsies in all such cases; Coroner must perform autopsy (1) when ordered by court, or (2) when there is a reasonable probability of a causal connection between a crime and the death., OPINION No. 89-430, La. Atty. Gen. Op. No. 1989-430; 1989 La. AG LEXIS 641.

Parish governing authority must provide funds for office of coroner to have constitutional function and for coroner to have ability to perform all duties imposed upon him by law; funds in Coroner’s Operational Fund must be remitted to him upon request., OPINION No. 90-247, La. Atty. Gen. Op. No. 1990-247; 1990 La. AG LEXIS 498.

When coroner is licensed physician, deputy or assistant coroners must also be licensed physician; coroner and district attorney share investigative authority over crime scene of homicide, but district attorney’s constitutional authority prevails in event of conflict of judgment., OPINION No. 90-105, La. Atty. Gen. Op. No. 1990-105; 1990 La. AG LEXIS 499.

OPINION No. 94-499, La. Atty. Gen. Op. No. 1994-499; 1994 La. AG LEXIS 604.

Art. 102. Autopsy.

The coroner may perform an autopsy in any death case or cause one to be performed by a competent physician. He shall do so:

(1) When there is a reasonable probability that the violation of a criminal statute has contributed to the death;

(2) When ordered by the court, which order may be issued ex parte by the court either on its own motion or on application by the district attorney; or

(3) In all other cases provided by law. (Acts 1987, No. 878, § 2.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The coroner should be given very wide discretion to cause an autopsy to be performed, the variety of circumstances under which he might be required to act being almost unlimited.

(b) Under this article, an autopsy is required not only in the cases covered by clauses (1) and (2) thereof, but also in all other cases provided by law, for example, under R.S. 33:1625, which requires the coroner in Orleans Parish to make an autopsy in all cases of “violent deaths,” even though no criminal responsibility might be involved.

(c) This provisions of R.S. 33:1561 authorizing disinterment and autopsy and providing in detail for the coroner’s conduct of the autopsy, are retained, and provisions of former R.S. 15:29 are transferred to Title 33 of the Revised Statutes as Secs. 1561.1 and 1561.2.

(d) In conformity with the change in Art. 1010, which allows the court to order a coroner’s investigation, the courts in all parishes are authorized by new provisions of this article to order an autopsy, and the district attorneys in all parishes may apply to the courts for autopsy orders.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — C.Cr.P. Arts. 101, et seq., OPINION No. 83-376, La. Atty. Gen. Op. No. 1983-376; 1983 La. AG LEXIS 465.

R.S. 33:1562A(5), R.S. 33:1563A(5)(8) and B(1), C.Cr.P Arts 101 and 102, OPINION No. 85-257, La. Atty. Gen. Op. No. 1985-257; 1985 La. AG LEXIS 463.

A coroner may delegate his duty to investigate the manner and cause of an accidental death to military experts in cases where the deaths of military personnel are related to military aircraft accidents. A coroner may also cause an autopsy to be performed by a competent military physician in any case where the death of military personnel is related to a military aircraft accident., OPINION No. 88-89, La. Atty. Gen. Op. No. 1988-89; 1988 La. AG LEXIS 38.

Coroners must investigate the manner and cause of death for all suspicious, violent or accidental deaths, and may perform autopsies in all such cases; Coroner must perform autopsy (1) when ordered by court, or (2) when there is a reasonable probability of a causal connection between a crime and the death., OPINION No. 89-430, La. Atty. Gen. Op. No. 1989-430; 1989 La. AG LEXIS 641.

Parish or municipality where homicide or suspicious death occurs is responsible for autopsy fee., OPINION NUMBER 90-467, La. Atty. Gen. Op. No. 1990-467; 1990 La. AG LEXIS 338.

Parish governing authority must provide funds for office of coroner to have constitutional function and for coroner to have ability to perform all duties imposed upon him by law; funds in Coroner’s Operational Fund must be remitted to him upon request., OPINION No. 90-247, La. Atty. Gen. Op. No. 1990-247; 1990 La. AG LEXIS 498.

When coroner is licensed physician, deputy or assistant coroners must also be licensed physician; coroner and district attorney share investigative authority over crime scene of homicide, but district attorney’s constitutional authority prevails in event of conflict of judgment., OPINION No. 90-105, La. Atty. Gen. Op. No. 1990-105; 1990 La. AG LEXIS 499.

Art. 103. Subpoena of witnesses; testimony; subpoena duces tecum; issuance.

A. The coroner may issue a subpoena or a subpoena duces tecum in the course of an investigation, directing a witness to appear and testify at an open hearing to be held at a time and place designated in the subpoena or directing the production of medical records and other documents relating to a deceased person which are necessary to classify the cause and manner of death. The subpoena shall be served in the same manner and with the same effect as a subpoena for a witness at a trial.

B. (1) The subpoena duces tecum shall be filed in and issued by the district court in the domicile of the coroner, and may be served by a coroner investigator.

(2) Production of the records, or a copy thereof, shall be made at the office of the coroner within five days of service of the subpoena duces tecum.

(3) All records produced pursuant to a subpoena duces tecum issued in accordance with this Paragraph are confidential unless otherwise ordered by the court. However, a subpoena duces tecum for the production of a public record does not alter the public nature of that record.

(4) Any person acting pursuant to and in accordance with the provisions hereof shall be immune from liability for production or disclosure to the coroner of the records identified in the subpoena duces tecum.

(5) Failure to comply with a subpoena duces tecum issued under this Article is punishable as contempt of court.

C. The witness shall be sworn, in accordance with Article 14, by the coroner or another person authorized to administer oaths, and the testimony may be reduced to writing. If the testimony is reduced to writing, the transcript shall be available for inspection by a person requesting it. Failure of a witness to appear is punishable as a constructive contempt of court.

D. No provision of this Article shall be deemed to amend, supersede, or repeal the provisions of R.S. 45:1455 et seq. (Acts 1995, No. 887, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) With the elimination of the coroner’s jury and inquest, the coroner’s power to issue subpoenas will have increased importance.

Former R.S. 15:32 gave the coroner the power to summon witnesses without the necessity of a court order. There is no reason to diminish or dilute this valuable investigative aid. It is intended that the clerk of court for he parish in which the coroner exercises jurisdiction shall handle the actual issuance of the subpoenas and that the coroner’s subpoena shall have state wide effect. Art. 734 provides for service of subpoenas for witnesses by the sheriff.

See Art. 66 for the authority of the district attorney to obtain subpoenas for witnesses in his investigations.

(b) This article effects a change in the law. Whereas under former R.S. 15:32 a witness summoned by the coroner was punishable for contempt if he failed to testify, this article makes contemptuous only the failure of the witness to appear.

CROSS REFERENCES

Louisiana Law. — Exceptions, see La. R.S. 44:4.1.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Coroner has statutory ability to secure court ordered subpoenas and subpoena Duces Tecum to obtain witnesses and documents. The coroner can subpeona out of state witnesses, and if out of state witnesses properly subpeoned following provisions of Art 741 of La. C.Cr.P. and fail to appear extradition proceedings may be initiated against the witness (es)., OPINION 78-988, La. Atty. Gen. Op. No. 1978-988; 1978 La. AG LEXIS 471.

C.Cr.P. Arts. 101, et seq., OPINION No. 83-376, La. Atty. Gen. Op. No. 1983-376; 1983 La. AG LEXIS 465.

Personnel of the coroner are required to file an oath mandated by R.S. 42:52 from someone authorized to administer oaths. OPINION NUMBER 96-208, La. Atty. Gen. Op. No. 1996-208; 1996 La. AG LEXIS 191.

13 Coroners15 Courts La.C.Cr.P. art.103 A coroner need not have a court order to issue an ordinary subpoena in the course of his investigation, though he must do so for a subpoena duces tecum. Instead, the clerk of court for the coroner’s parish may handle the actual issuance of the subpoena, and service should be effectuated by the sheriff of that parish., Opinion Number 97-499, La. Atty. Gen. Op. No. 1997-499; 1998 La. AG LEXIS 45.

Art. 104. Employment of expert assistants.

The coroner may use expert assistants in the conduct of an investigation, or in the performance of an autopsy.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Rather than limit the types of experts the coroner may employ as was the case under the source provision, this article confers upon the coroner wide discretion in selecting the expert assistance he may require. No limitation is imposed upon him to exercise any other powers of appointment conferred upon him by other laws, particularly by R.S. 33:1552.

(b) The official status given to the experts appointed or employed by the coroner under the authority of this article insures that their reports or other findings will have the same competence and evidentiary value as those of the coroner.

(c) Provision for the payment of fees for expert assistance covered in former R.S. 15:32 is transferred to Title 33 of the Revised Statutes in Sec. 1557.1.

(d) R. S. 33:1559.1 authorizes the establishment of forensic laboratories on a cooperative basis by mutual consent among coroners and police juries in any congressional district of the state. Since there is no conflict between R.S. 33:1559.1 and this article, no change is made in R.S. 33:1559.1.

(e) Legislation supplementing this Code places the part of former R.S. 15:32 that authorized the establishment of a parish or city laboratory in Title 33 of the Revised Statutes as Sec. 1559.2.
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CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Having reviewed the record for errors patent in a juvenile criminal proceeding, as required by La. Code Crim. Proc. Ann. art. 920, the appellate court determined that the trial judge failed to act on defendant’s motion for post-verdict judgment of acquittal, and because the Louisiana Children’s Code was silent as to such motions, the Code of Criminal Procedure controlled, pursuant to La. Code Crim. Proc. Ann. arts. 104 and 15; La. Code Crim. Proc. Ann. arts. 821 and 853 required that motions for post-verdict judgment of acquittal and for a new trial had to be disposed of before sentencing, so defendant’s conviction was conditionally affirmed, his sentence was vacated, and the case was remanded for a hearing on the post-conviction motion for re-sentencing if such motion was denied. State ex rel. T.J., 800 So. 2d 969, 2001 La. App. LEXIS 2206 (Oct. 17, 2001).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A coroner may delegate his duty to investigate the manner and cause of an accidental death to military experts in cases where the deaths of military personnel are related to military aircraft accidents. A coroner may also cause an autopsy to be performed by a competent military physician in any case where the death of military personnel is related to a military aircraft accident., OPINION No. 88-89, La. Atty. Gen. Op. No. 1988-89; 1988 La. AG LEXIS 38.

Art. 105. Coroner’s report; admissibility in evidence.

In a case involving the apparent commission of a crime, the coroner shall make a written report of his investigation to the district attorney within ten days after the completion thereof. In homicide cases the coroner’s report shall certify the cause of death.

The report shall be in addition to the proces verbal of an autopsy required by R.S. 13:57151.

A coroner’s report and a proces verbal of an autopsy shall be competent evidence of death and the cause thereof, but not of any other fact.

LSLI 2011 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute updated internal references in the second paragraph and twice in the footnote. See Acts 2011, No. 248, § 5.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) One purpose of this article is to provide the flow of information needed by the office of the district attorney in cases of apparent homicide and other apparent crimes involving medical evidence. Under R.S. 33:1561 the coroner has a wide variety of cases to investigate. Many of the investigations are routine and do not involve the commission of a crime. To require the coroner to send reports of those investigations would impose a needless administrative burden upon both the coroner and the district attorney. Hence, this article requires the submission of reports to the office of the district attorney only in cases where a crime apparently has been committed.

(b) R.S. 33:1565 provides that the coroner shall within 30 days furnish the proc s verbal of the proceedings of the inquest or post mortem examination to the clerk of the parish court for filing. Legislation supplementing this Code amends the section by deleting the reference to an inquest, making it applicable only to a coroner’s autopsy. Thus, only the proc s verbal of the coroner’s autopsy will be open to public inspection, and not his report to the district attorney.

(c) This article retains the approach of the source provision that only death and the cause of death can be proved by the coroner’s proc s verbal or certificate.

(d) That part of the source provision pertaining to the power of the coroner to detain witnesses after the coroner’s jury finds that murder, manslaughter, or negligent homicide has been committed on the deceased is omitted because of the abolition of the coroner’s jury. Moreover, the detention of witnesses is more properly within the district attorney’s province.

(e) Since the work “coroner” is defined in Art. 8 to include deputies and assistants, it is unnecessary for this article to state expressly that the reports and findings of the coroner’s assistants are admissible in evidence.

1966. — (a) One purpose of this article is to provide the flow of information needed by the office of the district attorney in cases of apparent homicide and other apparent crimes involving medical evidence. Under R.S. 33:1561 the coroner has a wide variety of cases to investigate. Many of the investigations are routine and do not involve the commission of crime. To require the coroner to send reports of those investigations would impose a needless administrative burden upon both the coroner and the district attorney. Hence, this article requires the submission of reports to the office of the district attorney only in cases where a crime apparently has been committed.

(b) R.S. 33:1565 provides that the coroner shall within 30 days furnish the proc s verbal of the proceedings of the inquest or post mortem examination to the clerk of the parish court for filing. Legislation supplementing this Code amends the section by deleting the reference to an inquest, making it applicable only to a coroner’s autopsy. Thus, only the proces verbal of the coroner’s autopsy will be open to public inspection, and not his report to the district attorney.

(d) That part of the source provision pertaining to the power of the coroner to detain witnesses after the coroner’s jury finds that murder, manslaughter, or negligent homicide has been committed on the deceased is omitted because of the abolition of the coroner’s jury.

Moreover, the detention of witnesses is more properly within the district attorney’s province.

(e) Since the word “coroner” is defined in Art. 8 to include deputie and assistants, it is unnecessary for this article to state expressly that the reports and findings of the coroner’s assistants are admissible in evidence.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Sex Crimes

••• Sexual Assault

•••• General Overview. — Coroner was not required to examine a rape victim in order to provide the medical evidence of penetration and sexual intercourse at defendant’s trial for aggravated rape. State v. Allen, 273 So. 2d 504, 1973 La. LEXIS 5964 (Feb. 19, 1973).

• Discovery & Inspection

•• Discovery by Defendant

••• Report of Examinations & Tests

•••• General Overview. — Coroner’s report to the prosecutor pursuant to La. Code Crim. Proc. Ann. art. 105 was intended to provide the flow of information needed by the office of the district attorney in cases of apparent homicide and was not subject to pretrial discovery by defendant, and, although La. Rev. Stat. Ann. § 33:1565 required the coroner to furnish the proces verbal of an autopsy to the clerk of court for the public record, the failure of the coroner to do so was held to have been harmless error. State v. Hodges, 349 So. 2d 250, 1977 La. LEXIS 5138 (June 20, 1977), writ of certiorari denied by 434 U.S. 1074, 98 S. Ct. 1262, 55 L. Ed. 2d 779, 1978 U.S. LEXIS 816 (1978).

• Trials

•• Defendant’s Rights

••• Right to Confrontation. — Appellate court rejected defendant’s arguments that allowing a coroner to testify from a coroner’s report, which was prepared by another coroner, violated defendant’s Confrontation Clause rights because the coroner’s report was non-testimonial; also, because defendant’s theory was self-defense, the coroner’s testimony about the cause of death had no bearing on the outcome of trial. State v. Leonard, 915 So. 2d 829, 2005 La. App. LEXIS 1106 (Apr. 27, 2005), reversed by, remanded by La. 2005-1382, 932 So. 2d 660, 2006 La. LEXIS 1885 (La. June 16, 2006).

EVIDENCE

• Hearsay

•• Exceptions

••• Business Records

•••• Admissibility in Criminal Trials. — In defendant’s trial for murder, the trial court properly admitted the coroner’s report on the victim, pursuant to La. Code Crim. Proc. Ann. art. 105, to prove death and the cause of death, and defendant articulated no basis for his argument that he suffered unfair prejudice within the meaning of La. Code Evid. Ann. art. 403. State v. Rhodes, 688 So. 2d 628, 1997 La. App. LEXIS 62 (Jan. 22, 1997), writ of certiorari denied by La. 97-0753, 701 So. 2d 980, 1997 La. LEXIS 2882 (La. Sept. 26, 1997).

• Scientific Evidence

•• Autopsies. — Where a coroner did not refer to his report during his testimony, in accordance with La. Code Crim. Proc. Ann. art. 105, the trial court properly refused, defendant’s motion to admit the autopsy report. State v. Trahan, 576 So. 2d 1, 1990 La. LEXIS 1028 (Apr. 30, 1990).

Proces verbal of the autopsy of the decedent showing the cause of death and a coroner’s report were admissible as competent evidence of death under La. Code Crim. Proc. art. 105, La. Rev. Stat. Ann. § 33:1565, at least where no confrontation rights were denied by the failure to allow cross-examination of an expert whose opinion was incorporated therein. State v. Berry, 324 So. 2d 822, 1975 La. LEXIS 4197 (Dec. 8, 1975), writ of certiorari denied by 425 U.S. 954, 96 S. Ct. 1731, 48 L. Ed. 2d 198, 1976 U.S. LEXIS 1490 (1976).

• Testimony

•• Experts

••• General Overview. — La. Code Crim. Proc. Ann. art. 105 specifically provides for the admission of the coroner’s report as proof of death, and Comment (e) thereto permits the testimony of assistant coroners; as a physician, the assistant coroner was qualified to interpret the autopsy findings regardless of the area in which he practices, and he was therefore properly qualified as an expert. State v. Henderson, 672 So. 2d 1085, 1996 La. App. LEXIS 608 (Apr. 3, 1996), writ of certiorari denied by La. 96-1160, 680 So. 2d 648, 1996 La. LEXIS 2799 (La. Oct. 11, 1996).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — All writing prepared by the coroner for use in the conduct of any business which is performed under the authority of law would be subject to public inspection., OPINION No. 89-604, La. Atty. Gen. Op. No. 1989-604; 1990 La. AG LEXIS 50.

TREATISES AND LAW REVIEWS

Louisiana Treatises. — Louisiana Code of Evidence Practice Guide Article 803 > CHAPTER 8. HEARSAY > Article 803. Hearsay Exceptions; Availability of Declarant Immaterial.

Louisiana Law Reviews. — Article: An Overview of the New Louisiana Code of Evidence — Its Imperfections and Uncertainties. 49 La. L. Rev. 697 (January, 1989).



Footnote:

1 Acts 1984, No. 570, § 1, amended and reenacted Subparts A and B of Part II of Chapter 3 of Title 33, Subpart A of which contained R.S. 13:5715. The subject matter of R.S. 13:5715 was not continued in the 1984 revision.



Art. 106. Arrest of criminal suspect.

If an investigation by the coroner indicates that a crime has been committed by a person who is not in custody, the coroner may arrest him. The coroner shall deliver the person arrested to a peace officer.

COMMENTARY

Louisiana Official Revision Comments

1966. — The coroner’s power to arrest was contained in source provision, which, moreover, required the coroner to conduct the prisoner before a committing magistrate “to be examined and proceeding with according to law.” This article changes the law in this respect by requiring simply that the coroner deliver the prisoner to a peace officer, just as in the case of a private citizen making an arrest. See Art. 226.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Coroners, Deputy Coroners, or coroner’s investigators are not “persons vested with police power,” and therefore do not fall under the exemption of 14:95(F), which allows certain persons to carry concealed weapons., OPINION No. 87-100, La. Atty. Gen. Op. No. 1987-100; 1987 La. AG LEXIS 299.

CHAPTER 2. CLERKS, SHERIFFS, CONSTABLES, AND MARSHALS.

Art. 131. Duties and powers.

Clerks, sheriffs, constables, marshals, stenographers, and other court officers have such powers and perform such duties as are conferred upon them by law.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is taken almost verbatim from former R.S. 15:26. No detailed provisions concerning the duties and powers of a clerk, sheriff, or other court officer have been included here or elsewhere in this Code. No detailed provisions relative to the duties and powers of such court officers are found in the 1928 Code of Criminal Procedure, and apparently noticeable difficulty has arisen therefrom. Part XIV of the 1928 Code, entitled, compulsory Process and Witness Fees, contains several articles dealing with the service of witness subpoenas by the sheriff and the manner of making return thereon. Cf. former R.S. 15:145.1 (now La. Rev. Stat. Ann. § 15:174), and 146.1, 15:149. However, those provisions cannot be classified as being detailed or comprehensive.

A great amount of detail as to the duties and powers of officers is found in Title 13 of the Revised Statutes of 1950. For example, R.S. 13:1 defines the duties of the minutes clerks of the court of appeal and of the civil and criminal district courts of the Parish of Orleans. R.S. 13:961 (C) sets forth the duties of the court reporters in civil and criminal cases in the district courts other than Orleans Parish. R.S. 13:962 (E) sets out the duties of the court reporters in civil and criminal cases in the first judicial district. R. S. 13:963 (B), 964 (D), and 967 (B) contain substantially the same provisions for the court reporters of the 11 th judicial district, the 14 th judicial district, and the 24 th judicial district. R.S. 13:1371-13:1377 set forth the duties and salaries of the clerk and deputy clerks of the Orleans Parish Criminal District Court, as well as other details relative to the clerk, minutes clerks, and court reporters of the court.

(b) The effect of a return of service of process as proof of service is covered in Arts. 355 and 736 of this Code and in a new provision in Title 15 of the Revised Statutes, added by legislation supplementing this Code.

Much detail as to the duties and powers of a sheriff in a criminal case is also found in Title 33 of the Revised Statutes. R.S. 33:1435 outlines the sheriff’s duties to be, among others, to attend every session of court and to execute all writs, order, and process of the court or judge. R.S. 33:1432 sets forth the rate of compensation, fees, and costs to be allowed sheriffs, except in the Parish of Orleans, for all services in criminal matters.

R.S. 33:1433 sets forth the number of deputies the sheriff of each parish may appoint, including appointments by the criminal sheriff of the Parish of Orleans. R.S. 33:1519 and 33:1520 establish the salary and fees to be paid to the criminal sheriff of Orleans Parish. R.S. 33:1523 contains detailed provisions regarding the keeper of jails and the feels to be paid for maintenance of prisoners in Orleans Parish. R.S. 33:1524 sets forth the salaries of deputy sheriffs, assistants, and clerks of the criminal sheriff in Orleans Parish.

(c) Similarly, the provision of former R.S. 15:26.1, relative to confiscation of slot machines, and the provisions of former R.S. 15:26.2 recently enacted by Act 327 of 1960, which provided for the disposition of money used as evidence in criminal cases, are retained in the new Code of Criminal Procedure Ancillaries enacted as Chapter 1 of Title 15 of the Revised Statutes, by legislation supplementing this Code.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Physical evidence retained by Clerk of Court should only be disposed of five (5) years after final termination of case, either as provided by statute or by order of Court, unless statutes provide earlier date or court in its discretion orders earlier disposition., OPINION NUMBER 89-211, La. Atty. Gen. Op. No. 1989-211; 1989 La. AG LEXIS 166.

Clerks of Court — Compensation & Fees: Powers & Duties, General. District and Prosecuting Attorneys — Sheriffs — Constables & Marshals. including Ex-Officio Tax Collectors. rights, powers & duties, in general. La. Const. Art. V. § 26, 27, 28 (1974) La. Code Crim. Proc. Art. 131 La. Code Civ. Proc. Art. 252. 321 R.S. 33:1435 Legal responsibility for issuance of summons in district court is shared by constitutional officers of judicial branch., OPINION NUMBER 91-47, La. Atty. Gen. Op. No. 1991-47; 1991 La. AG LEXIS 2.

The justice of the peace must disburse fifty percent of each fee and deposit to the constable. Finally, a justice of the peace cannot file a 1099 tax form on a constable., OPINION NUMBER 96-230, La. Atty. Gen. Op. No. 1996-230; 1996 La. AG LEXIS 220.

 

TITLE 4. SEARCH WARRANTS

Article

161. Property subject to seizure.

162. Issuance of warrant; affidavit; description.

162.1. Warrant issued upon oral testimony.

162.2. Warrant issued upon electronic testimony.

163. Officer to whom directed; time for execution.

163.1. Search of a person for bodily samples; warrants; execution.

164. Means and force in executing warrant.

165. Authority of peace officer in executing a search warrant.

166. Receipt for seized property.

167. Custody of seized property; disposition.

Art. 161. Property subject to seizure.

A. Except as authorized by Article 163.1, a judge may issue a warrant authorizing the search for and seizure of any thing within the territorial jurisdiction of the court which:

(1) Has been the subject of theft.

(2) Is intended for use or has been used as a means of committing an offense.

(3) May constitute evidence tending to prove the commission of an offense.

B. A judge of a city court located in the city of Bastrop may, only with the consent of the judicial district court, issue a warrant authorizing the search for and seizure of anything within the territorial jurisdiction of the district court.

C. A judge may also issue a search warrant in all other cases specifically provided by law. A justice of the peace may issue a search warrant only in those cases specifically provided by law. (Acts 1993, No. 846, § 1; Acts 2005, No. 38, § 1, eff. Aug. 15, 2005; Acts 2011, 1st Ex. Sess., No. 16, § 1, eff. June 12, 2011.)

2011 1st Extraordinary Session Amendments. — The 2011 amendment by No. 16 substituted “the city of Bastrop” for “a municipality with a population of between twelve thousand and fifteen thousand, in a parish the population of which is between twenty-five thousand and thirty-five thousand, within a judicial district composed of two parishes” in (B).

2005 Amendments. — Acts 2005, No. 38, § 1, effective August 15, 2005, added the exception at the beginning of (A) and made a related stylistic change.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Clause (2) which is in part a crime prevention measure, has been broadened so as to apply to all offenses, including misdemeanors. The comparable prior article was limited to felonies. There is no logical reason to prohibit use of a search warrant to prevent the commission of misdemeanors, especially considering the serious nature of many misdemeanors.

Fed. Rule 41(b)(2), when read together with 18 U.S.C.§5, authorizes issuance of a search warrant to seize any property “designed or intended for use” in any crime. Many other states have similar statutes, which are not restricted to felonies. See, for example: Cal. Pen. Code.§1524; N.Y. Code of Crim. Proc., Art. 792; Del. Code Ann., tit. 11,§§101, 2305; Okla. Stat. Ann., tit. 22,§1222, tit. 21,§3; Ariz. Rev. Stat. Ann,§13-1442; Idaho Code Ann., tit. 19,§§77-5402, 76-1-11, 76-1-12.

(b) Since the word “judge” as defined in Art. 931 does not embrace justices of the peace, the authority to issue search warrants heretofore generally conferred upon the latter by former R.S. 15:41 is abolished except in the special cases where such authority is otherwise specifically conferred by law. See, for example, R.S. 26:713; 34:875; 40:972 40:1570; 56:108.

(c) The source provisions, former R. S. 15:42 and 15:43, were unduly restrictive in that they provided for the issuance of warrants for specific purposes aned in enumerated instances. This article is broader in scope, since it includes not only the particular cases covered by former R.S. 15:43, but also authorizes the search for and the seizure of any thing tending to prove the commission of an offense. Cf. Const. Art. 1,§7 requiring only that the warrant be issued “upon probable cause.”

(d) On the other hand, the concluding paragraph negatives an intention to repeal or supersede existing statutes authorizing search warrants in other particular cases. See, for example: R.S. 34:875; 40:972; 40-1570; 56:108; 56:493.
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CRIMINAL LAW & PROCEDURE

• Search & Seizure

•• Search Warrants

••• Execution of Warrant. — Defendant’s conviction of possession of cocaine with intent to distribute was improper because police officer knew he had an unsigned warrant before he executed the warrant. State v. Perry, 720 So. 2d 345, 1998 La. App. LEXIS 2460 (July 22, 1998).

••• Jurisdiction. — La. Rev. Stat. Ann. § 13:586 creates an exception to the territorial limitation contemplated in La. Code Crim. Proc. Ann. art. 161. State v. Loera, 530 So. 2d 1271, 1988 La. App. LEXIS 1758 (Aug. 17, 1988), writ of certiorari denied by 536 So. 2d 1252, 1989 La. LEXIS 147 (La. 1989), writ of certiorari denied by 536 So. 2d 1252, 1989 La. LEXIS 148 (La. 1989).

Search was not unconstitutional where it was conducted outside of the territorial limits of an issuing court due to confusion regarding the parish in which a defendant’s home was located; there was no evidence of any misconduct on the part of police, such as “judge shopping,” and the warrant was just as easily obtainable from a court within the proper judicial district. State v. Matthieu, 506 So. 2d 1209, 1987 La. LEXIS 9213 (May 18, 1987).

Pursuant to La. Code Crim. Proc. Ann. art. 161, defendant’s motion to suppress was erroneously denied because justices of the peace did not have general authority to issue search warrants. State v. Alejandro, 460 So. 2d 64, 1984 La. App. LEXIS 10007 (Nov. 20, 1984).

••• Particularity. — Language used in a warrant was the most reasonable that could be used without naming every possible essential chemical or precursor to every controlled dangerous substance; the warrant was issued for essential chemicals and/or precursors to several controlled dangerous substances, such as methamphetamine, LSD, mescaline, DMT, or amphetamine sulfate. State v. Waterloo, 447 So. 2d 561, 1984 La. App. LEXIS 8312 (Feb. 28, 1984).

••• Probable Cause

•••• General Overview. — Judge may issue a warrant authorizing the search for and seizure of any thing within the territorial jurisdiction of the court that “may constitute evidence tending to prove the commission of an offense.” State v. Rando, 848 So. 2d 19, 2003 La. App. LEXIS 1106 (Apr. 9, 2003), writ denied by La. 2003-2154, 858 So. 2d 419, 2003 La. LEXIS 3403 (La. Nov. 14, 2003).

Trial court erred in suppressing the evidence seized pursuant to a warrant where the state had demonstrated that probable cause existed to support the issuance of the warrant that was based on a tip that defendant was conducting bookmaking business involving illegal football cards from his home and his workplace, a casino, and the affidavit set forth sufficient evidence to support the finding that, more likely than not, evidence of gambling would be found in the defendant’s house. State v. Rando, 848 So. 2d 19, 2003 La. App. LEXIS 1106 (Apr. 9, 2003), writ denied by La. 2003-2154, 858 So. 2d 419, 2003 La. LEXIS 3403 (La. Nov. 14, 2003).

Probable cause supported a warrant to search defendant’s home for stolen items; a police officer’s affidavit describing information he learned from two other officers who were helped by a confidential informant, although based on hearsay, provided sufficient details to give the magistrate a factual basis for finding the informant and his information to be reliable. State v. Paciera, 290 So. 2d 681, 1974 La. LEXIS 3282 (Feb. 18, 1974), not followed by State v. Bearden, 449 So. 2d 1109, 1984 La. App. LEXIS 8658 (La.App. 5 Cir. 1984).

Judge had probable cause to issue a search warrant of defendants’ home, and the warrant was therefore valid, where the police officer who applied for the warrant swore that a confidential, reliable informant stated that there were drugs concealed in defendants’ home. State v. McIlvaine, 245 LA. 649, 160 So. 2d 566, 1964 La. LEXIS 2938 (Jan. 20, 1964), vacated by 379 U.S. 10, 85 S. Ct. 90, 13 L. Ed. 2d 23, 1964 U.S. LEXIS 416 (1964).

EVIDENCE

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor. — Although defendant was arrested on an unrelated matter on the night of the armed robbery and the officers conducted an inventory search for that arrest, it was reasonable for an officer to conclude that, while the officer could not be certain that defendant was one of the armed robbers, there was a possibility that the bandanna and the unusually large quantity of coins would, eventually, lead to an apprehension or conviction of some person; thus, the coins and the bandanna were not seized and retained unlawfully after defendant was released and the introduction of the seized items was proper. State v. Nuccio, 454 So. 2d 93, 1984 La. LEXIS 9377 (June 25, 1984).

GOVERNMENTS

• Courts

•• Authority to Adjudicate. — Statutes regarding the issuance of search warrants, La. Code Crim. Proc. Ann. arts. 161 and 162, provide that a judge may issue the warrant. State v. Umezulike, 843 So. 2d 614, 2003 La. App. LEXIS 1041 (Apr. 9, 2003), reversed by, remanded by La. 03-1404, 866 So. 2d 794, 2004 La. LEXIS 616 (La. Feb. 25, 2004).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Sheriff has no duty to transport out-of-parish patient under physician’s emergency certificate (PEC) issued in another parish; Coroner has highest authority in civil commitment, and sheriff should defer to judgment of Coroner in civil commitments over that of issuing physician., OPINION NUMBER 89-583, La. Atty. Gen. Op. No. 1989-583; 1989 La. AG LEXIS 563.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Procedure. 47 La. L. Rev. 267 (November, 1986).

Note: A First Step Toward Resolution of the Physical Evidence Dilemma: State v. Green. 48 La. L. Rev. 1019 (March, 1988).

Recent Case: State v. Green: Attorney-Client Privilege in the Criminal Context. 61 Tul. L. Rev. 954 (March, 1987).

Art. 162. Issuance of warrant; affidavit; description.

A. A search warrant may issue only upon probable cause established to the satisfaction of the judge, by the affidavit of a credible person, reciting facts establishing the cause for issuance of the warrant.

B. In any application for warrant, an affidavit containing the electronic signature of the applicant shall satisfy the constitutional requirement that the testimony of the applicant be made under oath, provided that such signature is made under penalty of perjury and in compliance with R.S. 9:2603.1(D).

C. A search warrant shall particularly describe the person or place to be searched, the persons or things to be seized, and the lawful purpose or reason for the search or seizure. (Amended by Acts 1974, Ex. Sess. No. 15, § 1, eff. Jan. 1, 1975; Acts 2010, No. 58, § 2, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 58 added the (A) designation; deleted the former second paragraph, which read: “A search warrant shall particularly describe the person or place to be searched, the persons or things to be seized, and the lawful purpose or reason for the search or seizure”; and added (B) and (C).

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Former R.S. 15:44 required that the property and things to be searched for, should be “designated and described in the warrant.” The overwhelming majority of other states place a similar restriction on the issuance of a search warrant. Thus, the prevailing rule in this country seems to be that a search warrant may issue only to search for and seize certain property described therein. This article relaxes the requirement somewhat by requiring only a “reasonable description” of the property to be seized.

(b) Under this article the judge makes a determination that there are satisfactory grounds for the issuance of a search warrant. The “probable cause” test established by Const. Art. I,§7, does not need elaboration in view of the jurisprudence interpreting the phrase. See State v. Dormenus, 137 La. 266, 68 So. 605 (1915); State v. Nejin, 140 La. 793, 74 So. 103 (1917); State v. Norris, 161 La. 988, 109 So. 787 (1926), dismissed per curiam, 274 U.S. 719, 47 S. Ct. 590, 71 L.Ed.1323 (1926), holding that what is probably cause in a given case is left largely to the discretion of the judge issuing the arrest warrant.

(c) This provision for the issuance of a warrant to search a person is new, and is patterned after Okla.Code of Crim.Proc.,§1223, which requires the naming or the description of the person to be searched. Cf. N.Y.Code of Crim.Proc.,§§793, 797. No attempt was made to provide detailed requirements as to the manner of describing the person to be searched when the name is known. This is a problem to be dealt with in relation to the peculiarities of each situation in which the problem may arise.

(d) The provisions of Art. 225, stating the duty of an officer making an arrest to seize property, make it unnecessary to include a provision here authorizing the issuance of a search warrant to search and take property from a person who has been arrested.

(e) The phrase “place to be searched” is intended to include every place and thing where property might be kept.

CROSS REFERENCES

Louisiana Law. — Possession of firearms, ammunition, and dangerous weapons by criminal street gangs; forfeiture, see La. R.S. 15:1405.2.

Judicial proceedings generally, see La. R.S. 40:2611.
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• Procedural Considerations

•• Exclusion & Preservation by Prosecutor

GOVERNMENTS

• Courts

•• Authority to Adjudicate

CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Search & Seizure

•••• Exclusionary Rule. — Suppression of a gun was not required on the basis that the search warrant was not executed until fourteen months after the defendant’s crime and was therefore stale; gun was not a consumable item and the fact that the defendant had told police only four months before the warrant was executed that he believed his parents had guns supported a reasonable belief that the gun would still be at the house to be searched. State v. Hebert, 697 So. 2d 1040, 1997 La. App. LEXIS 1731 (June 20, 1997), writ denied by La. 97-1892, 706 So. 2d 450, 1997 La. LEXIS 4046 (La. Dec. 19, 1997).

•••• Probable Cause. — Court did not err in denying defendant’s motion to suppress evidence; court had a substantial basis upon which to find probable cause to issue a search warrant based on the totality of the circumstances and information from a confidential informant; therefore, defendant’s conviction for possession with intent to distribute cocaine was upheld. State v. Robinson, 871 So. 2d 575, 2004 La. App. LEXIS 680 (Mar. 30, 2004), writ denied by La. 2004-1081, 888 So. 2d 767, 2004 La. LEXIS 3288 (La. Nov. 15, 2004), remanded by La. App. 04-1417, 905 So. 2d 405, 2005 La. App. LEXIS 1425 (La.App. 5 Cir. May 31, 2005).

A search and seizure of a person’s house, papers and effects was to be made upon a warrant issued on probable cause, supported by oath or affirmation and particularly describing the place to be searched and things to be seized; the general rule was that probable cause sufficient to issue a search warrant existed when the facts and circumstances within the affiant’s knowledge and of which he had reasonably trustworthy information, was sufficient to support a reasonable belief that an offense had been committed and that evidence or contraband had been found at the place to be searched. State v. Lewis, 782 So. 2d 662, 2001 La. App. LEXIS 590 (Mar. 7, 2001).

Officer who observed the defendant leave a location, go to a residence, conduct transactions outside and then return to a certain location three times, which confirmed known informant’s tip, stated probable cause for the issuance of the search warrant where his affidavit communicated his observations. State v. Lewis, 782 So. 2d 662, 2001 La. App. LEXIS 590 (Mar. 7, 2001).

Probable cause existed for the search of two defendants’ home when a surveillance tape of the defendants’ illicit activities corroborated a tip from a concerned citizen, and there was little chance the evidence sought was disposed of by the defendants before the warrant was executed. State v. Bailey, 639 So. 2d 860, 1994 La. App. LEXIS 2017 (June 28, 1994).

A defendant’s motion to suppress evidence was improperly denied, in an action involving possession of marijuana charges, because facts in a police affidavit were not within the affiant’s knowledge and the source of the facts was not known; thus, the affidavit upon which the warrant was based lacked a sufficient showing of probable cause. State v. Saddler, 490 So. 2d 1155, 1986 La. App. LEXIS 7302 (June 25, 1986).

A search warrant to search defendants’ house for drugs was a valid issuance, as the trial judge issued the search warrant on probable cause because he reasonably believed that criminal evidence or contraband would be found at defendants’ residence and the affidavit submitted by the informant reflected sufficient facts to support probable cause. State v. Morris, 444 So. 2d 1200, 1984 La. LEXIS 7988 (Jan. 16, 1984).

Lack of specific details about a confidential informant’s reliability did not deprive an affidavit of probable cause where the affidavit also recited police observations of what appeared to be classic drug traffic going in and out of a house. State v. Ditcharo, 441 So. 2d 326, 1983 La. App. LEXIS 9573 (Nov. 9, 1983).

Search warrant was issued in violation of La. Const. art. I, § 5 and La. Code Crim. Proc. Ann. art. 162 because the affidavit failed to set forth facts from which the issuing magistrate could have found probable cause to believe that the capsules of Tuinal in defendant’s possession constituted evidence of a crime; possession of Tuinal obtained directly or pursuant to a valid prescription from a doctor was not unlawful. State v. Lewis, 427 So. 2d 835, 1982 La. LEXIS 11784 (Sept. 7, 1982).

Because there was sufficient information to establish that marijuana was sold from a specific premises, along with a controlled purchase of marijuana from those premises, where there existed sufficient probable cause to search the premises there existed probable cause to search defendant’s room, and there was no violation of La. Code Crim. Proc. Ann. art. 162. State v. Hymer, 400 So. 2d 637, 1981 La. LEXIS 8406 (June 22, 1981).

Search and seizure were unreasonable and unconstitutional under La. Const. art. I, § 5 due to lack of probable cause as required under La. Code Crim. Proc. Ann. art. 162 where the search warrant was issued upon an informant’s being offered a consumable “quantity” of marijuana at defendant’s residence because it was unlikely the same marijuana would be at the place to be searched two days later. State v. Boneventure, 374 So. 2d 1238, 1979 La. LEXIS 6905 (Sept. 4, 1979).

Although an affidavit did not disclose details explaining how an informant recognized a stereo and a television as being that which belonged to an owner, there was adequate factual information for the magistrate to conclude that the property in defendant’s possession was probably that which had been stolen from the owner’s apartment considering the informant’s recognition of the property coupled with the information that it had been stolen from the owner the day before and that defendant had previously been in the owner’s apartment. State v. Harris, 343 So. 2d 145, 1977 La. LEXIS 6132 (Feb. 28, 1977).

•••• Scope of Protection. — Trial court did not err in denying defendants’ motions to suppress evidence seized from their residence on the ground that the affidavit in support of the search warrant was based on information that was illegally seized from third persons; third persons driving away from the residence were not illegally stopped by police because there existed objective evidence of substantial traffic violations by the third persons referenced in the affidavit. State v. Smith, 546 So. 2d 538, 1989 La. App. LEXIS 1310 (June 20, 1989), writ of certiorari denied by 552 So. 2d 393, 1989 La. LEXIS 2863 (La. 1989).

•••• Warrants. — A search and seizure of a person’s house, papers and effects was to be made upon a warrant issued on probable cause, supported by oath or affirmation and particularly describing the place to be searched and things to be seized; the general rule was that probable cause sufficient to issue a search warrant existed when the facts and circumstances within the affiant’s knowledge and of which he had reasonably trustworthy information, was sufficient to support a reasonable belief that an offense had been committed and that evidence or contraband had been found at the place to be searched. State v. Lewis, 782 So. 2d 662, 2001 La. App. LEXIS 590 (Mar. 7, 2001).

A person was constitutionally protected against unreasonable search and seizure of his house, papers and effects, thus, a search and seizure of such could only be made upon a warrant issued on probable cause, supported by oath or affirmation and particularly describing the place to be searched and things to be seized pursuant to U.S. Const. amend. IV and La. Const. art. I, § 5; the general rule was that probable cause sufficient to issue a search warrant existed when the facts and circumstances within the affiant’s knowledge and of which he had reasonably trustworthy information, was sufficient to support a reasonable belief that an offense had been committed and that evidence or contraband could be found at the place to be searched under La. Code Crim. Proc. Ann. art. 162. State v. Hodge, 781 So. 2d 575, 2001 La. App. LEXIS 159 (Jan. 17, 2001), writ denied by La. 2001-0432, 806 So. 2d 666, 2002 La. LEXIS 276 (La. Jan. 25, 2002).

Defendant was not entitled to have suppressed (in his prosecution for possession of cocaine) contraband found in his residence merely because the search warrant failed to include a description of the property to be seized, because the warrant was to be construed together with the accompanying affidavit that it referenced; the court ruled that where the search warrant failed to state what property was to be seized, but the warrant expressly referenced an affidavit that described the property to be seized, the description was sufficient to satisfy the particularity requirement of the U.S. Const. amend. XIV, La. Const. art. I, § 5, and La. Code Crim. Proc. Ann. art. 162. State v. Williams, 719 So. 2d 532, 1998 La. App. LEXIS 2620 (Sept. 9, 1998).

Suppression of a gun was not required on the basis that the search warrant was not executed until fourteen months after the defendant’s crime and was therefore stale; gun was not a consumable item and the fact that the defendant had told police only four months before the warrant was executed that he believed his parents had guns supported a reasonable belief that the gun would still be at the house to be searched. State v. Hebert, 697 So. 2d 1040, 1997 La. App. LEXIS 1731 (June 20, 1997), writ denied by La. 97-1892, 706 So. 2d 450, 1997 La. LEXIS 4046 (La. Dec. 19, 1997).

Trial court did not err in denying defendant’s motion to suppress the marijuana obtained through a search of his home as the search warrant was valid; the affidavit in support of the search warrant was specific enough under La. Const. art. 1, § 5, and La. Code Crim. Proc. Ann. art. 162 to provide probable cause for the issuance of the warrant. State v. Hunter, 632 So. 2d 786, 1993 La. App. LEXIS 3939 (Dec. 29, 1993), writ of certiorari denied by La. 94-0752, 638 So. 2d 1092, 1994 La. LEXIS 1582 (La. June 17, 1994).

Trial court did not err in denying defendants’ motions to suppress evidence seized from their residence on the ground that the affidavit in support of the search warrant was based on information that was illegally seized from third persons; third persons driving away from the residence were not illegally stopped by police because there existed objective evidence of substantial traffic violations by the third persons referenced in the affidavit. State v. Smith, 546 So. 2d 538, 1989 La. App. LEXIS 1310 (June 20, 1989), writ of certiorari denied by 552 So. 2d 393, 1989 La. LEXIS 2863 (La. 1989).

Where an application for a search warrant described the place to be searched as a trailer in one town but the defendant’s mailing address was another town, the description was adequate where there was no likelihood of searching the wrong place. State v. Garantine, 527 So. 2d 1144, 1988 La. App. LEXIS 1614 (June 21, 1988).

Lack of specific details about a confidential informant’s reliability did not deprive an affidavit of probable cause where the affidavit also recited police observations of what appeared to be classic drug traffic going in and out of a house. State v. Ditcharo, 441 So. 2d 326, 1983 La. App. LEXIS 9573 (Nov. 9, 1983).

Search warrant was issued in violation of La. Const. art. I, § 5 and La. Code Crim. Proc. Ann. art. 162 because the affidavit failed to set forth facts from which the issuing magistrate could have found probable cause to believe that the capsules of Tuinal in defendant’s possession constituted evidence of a crime; possession of Tuinal obtained directly or pursuant to a valid prescription from a doctor was not unlawful. State v. Lewis, 427 So. 2d 835, 1982 La. LEXIS 11784 (Sept. 7, 1982).

Defendant failed to impeach the veracity of the affidavit supporting the issuance of a search warrant; the alleged false statements of the confidential informant were not the affiant’s statements and did not go to the integrity of the affidavit. State v. Morstein, 404 So. 2d 916, 1981 La. LEXIS 10431 (Sept. 28, 1981).

Search warrant obtained by an officer to search a package mailed to defendant was invalid because it did not recite facts establishing the underlying circumstances from which the officer concluded that the package contained cocaine. State v. Tomasetti, 381 So. 2d 420, 1980 La. LEXIS 6814 (Mar. 3, 1980).

Motion to suppress by defendants charged with possession of marijuana was denied because the officer’s affidavit described the place and things to be seized with particularity, and there was probable cause for the warrant; the action of a judge issuing a search warrant was not subject to review by another judge except on the question of the constitutionality of the search and seizure. State v. Anselmo, 260 LA. 306, 256 So. 2d 98, 1971 La. LEXIS 3955 (Dec. 13, 1971), writ of certiorari denied by 407 U.S. 911, 92 S. Ct. 2438, 32 L. Ed. 2d 685, 1972 U.S. LEXIS 2243 (1972).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Possession

•••• General Overview. — Where defendant was charged with possession of cocaine with intent to deliver in violation of La. Rev. Stat. Ann. § 40:967A(1), the search warrant complied with the requirements of La. Code Crim. Proc. Ann. art. 162; statements in the affidavit in support of the warrant did not constitute a fraud upon the courts, and the magistrate signing the warrant had a substantial basis for concluding that probable cause existed. State v. Mayes, 532 So. 2d 331, 1988 La. App. LEXIS 1998 (Oct. 5, 1988), writ of certiorari denied by 560 So. 2d 27, 1990 La. LEXIS 1074 (La. 1990).

•• Sex Crimes

••• Obscenity

•••• General Overview. — Affidavit in support of search warrant was sufficient to have permitted seizure of obscene video cassettes for the purpose of preserving them as evidence in a criminal proceeding because the issuing magistrate was informed of the underlying circumstances from which the informant knew that defendant was involved in the ongoing production of obscene video cassettes for sale/and or distribution and this provided an adequate basis to assure that the informant obtained the information by personal observation and not through mere rumor. State v. Stout, 470 So. 2d 581, 1985 La. App. LEXIS 9750 (May 29, 1985).

Police officer’s affidavits, which described in detail numerous sexually explicit acts enumerated in the obscenity statute, La. Rev. Stat. Ann. § 14:106, were sufficient to establish probable cause under La. Code Crim. Proc. Ann. art. 162, despite the fact that the affidavits did not mention musical background and non-sexual scenes. State v. B. G. N. O., Inc., 371 So. 2d 776, 1979 La. LEXIS 6395 (May 21, 1979).

• Arrests

•• Probable Cause. — Probable cause existed to arrest defendant for disturbing the peace in violation of La. Rev. Stat. Ann. § 14:103(A) where defendant and co-defendant had instigated a disturbance in which both defendants yelled and cursed in a public place and refused to move defendant’s vehicle that blocked a bank’s drive-up lane and the probable cause affidavit executed by the police officer was based on a statement taken from the complaining bank manager at the scene of the disturbance; consequently, evidence of a pill bottle containing heroin that defendant threw into defendant’s vehicle was found incidental to the arrest and seizure of the pill bottle was valid. State v. Quest, 772 So. 2d 772, 2000 La. App. LEXIS 2534 (Oct. 18, 2000), writ denied by La. 2000-3137, 800 So. 2d 866, 2001 La. LEXIS 3682 (La. Nov. 2, 2001).

•• Warrants. — Trial judge erred in holding that an arrest warrant was legal because evidence other than that contained in the affidavit in support of the warrant showed that the officer who prepared the affidavit had sufficient information to justify the issuance of the warrant; pursuant to La. Code Crim. Proc. Ann. art. 162, the affidavit was required to recite facts sufficient to establish cause for the issuance of the warrant. State v. Wells, 253 LA. 925, 221 So. 2d 50, 1969 La. LEXIS 3059 (Mar. 31, 1969).

• Search & Seizure

•• Exclusionary Rule

••• Exceptions

•••• Exigent Circumstances. — Where police received a tip that defendant possessed marijuana at his home, although the affidavit and search warrant misidentified the exact location of defendant’s home within the duplex, the officer executing the warrant immediately discovered the error and obtained judicial approval to correct and execute the warrant; notwithstanding that the officer failed to correct the error on the affidavit, the evidence obtained as a result of the search should not have been suppressed because the officer obtained and executed the warrant in absolute good faith. State v. Martin, 487 So. 2d 1295, 1986 La. App. LEXIS 7006 (May 15, 1986), writ of certiorari denied by 491 So. 2d 25, 1986 La. LEXIS 6819 (La. 1986).

•••• Good Faith. — Where officers armed with a search warrant observed and seized both cocaine and marijuana from defendant’s residence, the evidence should have been suppressed because the search warrant did not comply with the requirements of La. Code Crim. Proc. Ann. art. 162; although the affidavit in support of the search warrant was valid and established probable cause for the search and seizure, the warrant itself was blank and did not contain the address of the residence to be searched, the name of any owner or resident, or a list of items to be seized, making the warrant so facially deficient that the executing officers could not reasonably presume that it was valid. State v. Bagent, 734 So. 2d 80, 1999 La. App. LEXIS 1092 (Apr. 1, 1999).

•• Search Warrants

••• General Overview. — Hearing on defendant’s motion to suppress evidence seized pursuant to a search warrant was reopened on appeal; because the record did not contain the affidavit in support of the warrant, the court was unable to determine whether there was probable cause for the search or whether police officers acted in good faith and had exigent circumstances sufficient to justify entry prior to obtaining the warrant. State v. Young, 751 So. 2d 364, 2000 La. App. LEXIS 10 (Jan. 12, 2000).

••• Affirmations & Oaths

•••• General Overview. — Search warrant may issue only upon probable cause established to the satisfaction of the judge, by the affidavit of a credible person, reciting facts that establish the cause for the issuance of the warrant; a search warrant shall particularly describe the person or place to be searched, the person or things to be seized, and the lawful purpose or reason for the search, La. Const. art. I, § 5 and La. Code Crim. Proc. Ann. art. 162. State v. Rando, 848 So. 2d 19, 2003 La. App. LEXIS 1106 (Apr. 9, 2003), writ denied by La. 2003-2154, 858 So. 2d 419, 2003 La. LEXIS 3403 (La. Nov. 14, 2003).

Probable cause sufficient to issue a search warrant exists where the facts and circumstances within the affiant’s knowledge and of which he has reasonably trustworthy information are sufficient to support a reasonable belief that an offense has been committed and that evidence or contraband may be found at the place to be searched; a magistrate must be given enough information to make an independent judgment that probable cause exists to issue a warrant. State v. Rando, 848 So. 2d 19, 2003 La. App. LEXIS 1106 (Apr. 9, 2003), writ denied by La. 2003-2154, 858 So. 2d 419, 2003 La. LEXIS 3403 (La. Nov. 14, 2003).

Sufficient information must be presented to the magistrate to allow that official to determine probable cause, and his action cannot be a mere ratification of the bare conclusions of others; the process of determining probable cause simply requires that enough information be presented to the issuing magistrate to enable him to determine that the charges are not capricious and are sufficiently supported to justify bringing into play the further steps of the criminal justice system. State v. Rando, 848 So. 2d 19, 2003 La. App. LEXIS 1106 (Apr. 9, 2003), writ denied by La. 2003-2154, 858 So. 2d 419, 2003 La. LEXIS 3403 (La. Nov. 14, 2003).

Issuing magistrate must make a practical, common sense decision whether there is a fair probability that evidence of a crime will be found in a particular place, and the affidavit must contain, within its four corners, the facts establishing the existence of probable cause for the warrant; La. Code Crim. Proc. Ann. art. 162 required that the facts establishing probable cause be recited in the affidavit where the judge, not the affiant, is the one who must be satisfied as to the existence of probable cause. State v. Rando, 848 So. 2d 19, 2003 La. App. LEXIS 1106 (Apr. 9, 2003), writ denied by La. 2003-2154, 858 So. 2d 419, 2003 La. LEXIS 3403 (La. Nov. 14, 2003).

Officer who observed the defendant leave a location, go to a residence, conduct transactions outside and then return to a certain location three times, which confirmed known informant’s tip, stated probable cause for the issuance of the search warrant where his affidavit communicated his observations. State v. Lewis, 782 So. 2d 662, 2001 La. App. LEXIS 590 (Mar. 7, 2001).

Where a law enforcement officer’s affidavit, which was based on information he received from a confidential informant, satisfied all of the applicable requirements for the issuance of a search warrant, a trial court did not err in denying a defendant’s motion to suppress evidence seized during a search pursuant to the warrant. State v. Blanchard, 749 So. 2d 19, 1999 La. App. LEXIS 3204 (Nov. 10, 1999).

Search warrant based on an affidavit establishing probable cause to the satisfaction of a neutral magistrate was presented where an officer swore to illegal drug activity seen by the officer though the tip as to the illegal drug activity came from a confidential informant. State v. Hill, 546 So. 2d 212, 1989 La. App. LEXIS 1142 (June 8, 1989).

Where defendant was charged with possession of cocaine with intent to deliver in violation of La. Rev. Stat. Ann. § 40:967A(1), the search warrant complied with the requirements of La. Code Crim. Proc. Ann. art. 162; statements in the affidavit in support of the warrant did not constitute a fraud upon the courts, and the magistrate signing the warrant had a substantial basis for concluding that probable cause existed. State v. Mayes, 532 So. 2d 331, 1988 La. App. LEXIS 1998 (Oct. 5, 1988), writ of certiorari denied by 560 So. 2d 27, 1990 La. LEXIS 1074 (La. 1990).

A defendant’s motion to suppress evidence was improperly denied, in an action involving possession of marijuana charges, because facts in a police affidavit were not within the affiant’s knowledge and the source of the facts was not known; thus, the affidavit upon which the warrant was based lacked a sufficient showing of probable cause. State v. Saddler, 490 So. 2d 1155, 1986 La. App. LEXIS 7302 (June 25, 1986).

Delay in executing a search warrant did not render the information in the supporting affidavit stale where the recited facts were sufficient to enable a person of reasonable caution to believe that the narcotics would still be found on the premises 10 days after issuance of the warrant. State v. Durand, 461 So. 2d 1090, 1984 La. App. LEXIS 10371 (Dec. 10, 1984).

Affiants synthesized their information and presented the magistrate a conclusion rather than the supporting facts in violation of La. Code Crim. Proc. Ann. art. 162 where the officer stated that the informant spoke with defendant about obtaining 60 pounds of marijuana, when in fact defendant referred to a “sack,” thus, the warrant contained false information and the evidence had to be suppressed. State v. Brannon, 414 So. 2d 335, 1982 La. LEXIS 10983 (May 17, 1982).

Defendant’s conviction for intent to distribute heroin was proper where the affidavit supporting the issuance of a search warrant set forth facts demonstrating probable cause to believe that illegal drugs were in his residence; the affidavit satisfied the requirements of La. Code Crim. Proc. Ann. art. 162 because a reliable informant provided information setting forth facts that demonstrated probable cause. State v. Baker, 389 So. 2d 1289, 1980 La. LEXIS 8747 (Oct. 6, 1980), writ denied by 586 So. 2d 553, 1991 La. LEXIS 2772 (La. 1991).

Under La. Code Crim. Proc. Ann. art. 162 a search warrant was deficient where it was based on an anonymous tipster without independent evidence to corroborate the tipster’s reliability or the connection of defendant to the burglary involving the stolen property. State v. Normand, 380 So. 2d 1207, 1980 La. LEXIS 8233 (Feb. 6, 1980).

Confidential informant’s tip alone did not support the issuance of a search warrant because the police officer’s affidavit contained no attestation to the reliability of the informant and did not disclose the informant’s basis for concluding that illegal drugs were being sold at the specified address; however, the affidavit contained sufficient allegations of other facts gained in the course of the police surveillance to enable a neutral and detached magistrate to conclude that probable cause existed to believe that illegal drugs were present in the apartment. State v. Williams, 338 So. 2d 1365, 1976 La. LEXIS 4993 (Oct. 6, 1976).

Factual information in the affidavit was sufficiently specific to support the issuance of a search warrant, when the deputy attested to information received from three informants that marijuana was being distributed by an individual who occupied a described trailer with another unnamed man, later determined to be defendant. State v. Luneau, 323 So. 2d 770, 1975 La. LEXIS 4123 (Dec. 8, 1975).

Judge had probable cause to issue a search warrant of defendants’ home and the warrant was therefore valid, where the police officer who applied for the warrant swore that a confidential, reliable informant stated that there were drugs concealed in defendants’ home. State v. McIlvaine, 245 LA. 649, 160 So. 2d 566, 1964 La. LEXIS 2938 (Jan. 20, 1964), vacated by 379 U.S. 10, 85 S. Ct. 90, 13 L. Ed. 2d 23, 1964 U.S. LEXIS 416 (1964).

••• Confidential Informants

•••• General Overview. — Where defendant argued that the search warrant application did not provide sufficient facts to establish probable cause to believe that there would be contraband at his residence, but at the time the detective applied for the search warrant, all of the information given to the detective by the confidential informant had been corroborated, the detective had observed defendant conduct two drug transactions, and drugs were found on defendant’s person at the time of defendant’s arrest at a separate location, there was probable cause to believe the informant’s information that more drugs were in defendant’s residence would be true also. State v. Robertson, 840 So. 2d 631, 2003 La. App. LEXIS 372 (Feb. 12, 2003), writ denied by La. 2003-0939, 870 So. 2d 285, 2004 La. LEXIS 1369 (La. Apr. 23, 2004).

Warrant to search defendant’s house for drugs was based on probable cause, as required by La. Code Crim. Proc. Ann. art. 162, obtained from a reliable informant, who provided specific information about cocaine sales at defendant’s house; thus a nine millimeter pistol found at the house during the search and seized pursuant to La. Code Crim. Proc. Ann. art. 165 was properly admitted into evidence in defendant’s weapons possession trial. State v. Plain, 752 So. 2d 337, 2000 La. App. LEXIS 338 (Feb. 18, 2000).

Where a law enforcement officer’s affidavit, which was based on information he received from a confidential informant, satisfied all of the applicable requirements for the issuance of a search warrant, a trial court did not err in denying a defendant’s motion to suppress evidence seized during a search pursuant to the warrant. State v. Blanchard, 749 So. 2d 19, 1999 La. App. LEXIS 3204 (Nov. 10, 1999).

Where an affidavit recited that a first degree defendant sold a 1977 Ford LTD to the informant the day after the murder and that car was owned by the murder victim and seen at the crime scene, and the informant had picked out defendant’s photograph as the man selling him the car, there was sufficient credibility and facts and specifics for this information to support issuance of a search warrant. State v. Kyles, 513 So. 2d 265, 1987 La. LEXIS 9855 (Sept. 9, 1987), amended by 1987 La. LEXIS 10910 (La. Oct. 15, 1987), writ of certiorari denied by 486 U.S. 1027, 108 S. Ct. 2005, 100 L. Ed. 2d 236, 1988 U.S. LEXIS 2284, 56 U.S.L.W. 3805 (1988).

Unidentified confidential informant provided adequate information to establish probable cause for a search warrant where the police officer’s affidavit detailed sufficient underlying circumstances demonstrating a factual basis by which the magistrate could find reliable both the informant and his information. State v. Brown, 479 So. 2d 608, 1985 La. App. LEXIS 10253 (Nov. 19, 1985).

Affidavit established probable cause for the issuance of a search warrant where it described a drug transaction based upon participation by an informant known to be reliable, the informant’s credibility was strengthened by a declaration against penal interest, and the police officers corroborated the informant’s information through observation. State v. Durand, 461 So. 2d 1090, 1984 La. App. LEXIS 10371 (Dec. 10, 1984).

Trial court did not err in denying the defendant’s motion to suppress because the search warrant was valid where the confidential informant personally observed the criminal activity himself, was familiar with controlled substances, and had worked with the police on previous occasions. State v. Tesch, 431 So. 2d 108, 1983 La. App. LEXIS 8296 (Apr. 5, 1983).

Where a confidential informant had purchased drugs from defendant within the preceding three days, knew defendant had drugs for sale, had previously provided reliable information to the police, and believed defendant had been charged with distribution, there was probable cause to issue a search warrant. State v. Paquette, 423 So. 2d 797, 1982 La. App. LEXIS 8604 (Dec. 3, 1982).

Although an affidavit in support of the issuance of a search warrant did not demonstrate the reliability of a confidential informant’s tip, the affiant’s independent observations corroborated sufficient details of the tip to support a finding of probable cause. State v. Tate, 407 So. 2d 1133, 1981 La. LEXIS 10988 (Nov. 16, 1981).

Defendant’s conviction for intent to distribute heroin was proper where the affidavit supporting the issuance of a search warrant set forth facts demonstrating probable cause to believe that illegal drugs were in his residence; the affidavit satisfied the requirements of La. Code Crim. Proc. Ann. art. 162 because a reliable informant provided information setting forth facts that demonstrated probable cause. State v. Baker, 389 So. 2d 1289, 1980 La. LEXIS 8747 (Oct. 6, 1980), writ denied by 586 So. 2d 553, 1991 La. LEXIS 2772 (La. 1991).

Search warrant application based on information from a reliable informant that defendant was selling marijuana and pills from his residence, which information was partially corroborated by police investigation, was sufficient to show probable cause. State v. Tranum, 384 So. 2d 367, 1980 La. LEXIS 7747 (May 19, 1980).

An affidavit establishing the cause for issuance of a search warrant adequately supported the magistrate’s conclusion that the information was reliable where the informant was familiar with the appearance of the controlled substance and where the informant had furnished information leading to other arrests. State v. Stephenson, 387 So. 2d 1111, 1980 La. LEXIS 8354 (Apr. 7, 1980).

Defendant was improperly convicted of drug charges where the trial court erred in denying his motion to suppress physical evidence seized from the car he was driving; a search warrant did not meet the probable cause requirement of La. Code Crim. Proc. Ann. art. 162 because the affidavit failed to establish the reliability of an informant’s information. State v. Richards, 357 So. 2d 1128, 1978 La. LEXIS 5834 (Apr. 10, 1978).

Confidential informant’s tip could not be corroborated by evidence obtained in an illegal detention of junkies, and furtive behavior of persons leaving a house did not corroborate an unreliable tip that drug sales occurred there. State v. Joseph, 351 So. 2d 1162, 1977 La. LEXIS 6754 (Nov. 14, 1977).

Reliability of an informant’s information for a warrant application was shown by police attestation that the source of the informant’s tip was his talking with a robbery suspect later identified by the police via independent corroboration. State v. Sierra, 338 So. 2d 609, 1976 La. LEXIS 4441 (Oct. 6, 1976).

Confidential informant’s tip alone did not support the issuance of a search warrant because the police officer’s affidavit contained no attestation to the reliability of the informant and did not disclose the informant’s basis for concluding that illegal drugs were being sold at the specified address; however, the affidavit contained sufficient allegations of other facts gained in the course of the police surveillance to enable a neutral and detached magistrate to conclude that probable cause existed to believe that illegal drugs were present in the apartment. State v. Williams, 338 So. 2d 1365, 1976 La. LEXIS 4993 (Oct. 6, 1976).

Defendants’ motion to suppress evidence seized during the execution of a search warrant was denied where the credibility of the informant was corroborated by the affiant’s independent investigation, and the informant’s admissions, which constituted declarations against penal interest. State v. Mena, 344 So. 2d 357, 1976 La. LEXIS 4409 (Sept. 13, 1976).

••• Execution of Warrant. — Defendant’s conviction of possession of cocaine with intent to distribute was improper because police officer knew he had an unsigned warrant before he executed the warrant. State v. Perry, 720 So. 2d 345, 1998 La. App. LEXIS 2460 (July 22, 1998).

Probable cause to search a suspected drug dealer’s home was not stale under La. Code Crim. Proc. Ann. art. 162, even though the warrant was executed 98 days after an undercover agent last purchased drugs at the the dealer’s house, because drugs were continuously being sold from the residence and only the continuance of an ongoing investigation prevented police from seeking a search warrant sooner. State v. Wise, 434 So. 2d 1308, 1983 La. App. LEXIS 8952 (June 29, 1983).

••• Issuance by Neutral & Detached Magistrates. — Statutes regarding the issuance of search warrants, La. Code Crim. Proc. Ann. arts. 161 and 162, provide that a judge may issue the warrant. State v. Umezulike, 843 So. 2d 614, 2003 La. App. LEXIS 1041 (Apr. 9, 2003), reversed by, remanded by La. 03-1404, 866 So. 2d 794, 2004 La. LEXIS 616 (La. Feb. 25, 2004).

A search warrant may issue only upon an affidavit establishing probable cause to the satisfaction of a neutral magistrate; probable cause exists when the facts and circumstances within the affiant’s knowledge, and of which he has reasonably trustworthy information, are sufficient to support a reasonable belief that evidence or contraband may be found at the place to be searched. State v. Gassenberger, 750 So. 2d 1002, 1999 La. App. LEXIS 2927 (Oct. 26, 1999), remanded by La. App. 2002-658, 836 So. 2d 271, 2002 La. App. LEXIS 3846 (La.App. 5 Cir. Dec. 11, 2002).

A search warrant may issue only upon an affidavit establishing probable cause to the satisfaction of a neutral magistrate. State v. Hills, 626 So. 2d 452, 1993 La. App. LEXIS 3280 (Oct. 28, 1993).

••• Particularity. — Defendant’s conviction and sentence for possession of cocaine were both proper where the evidence was not seized pursuant to a defective warrant in part because the search warrant contained a mere typographical error; further, defendant’s allegations of vagueness lacked merit where the supporting affidavit clearly referred to cocaine. State v. McLeod, 843 So. 2d 1268, 2003 La. App. LEXIS 1246 (Apr. 30, 2003).

Where defendant argued that the search warrant application did not provide sufficient facts to establish probable cause to believe that there would be contraband at his residence, but at the time the detective applied for the search warrant, all of the information given to the detective by the confidential informant had been corroborated, the detective had observed defendant conduct two drug transactions, and drugs were found on defendant’s person at the time of defendant’s arrest at a separate location, there was probable cause to believe the informant’s information that more drugs were in defendant’s residence would be true also. State v. Robertson, 840 So. 2d 631, 2003 La. App. LEXIS 372 (Feb. 12, 2003), writ denied by La. 2003-0939, 870 So. 2d 285, 2004 La. LEXIS 1369 (La. Apr. 23, 2004).

Where a search warrant application particularly described the place to be searched, linked the place to be searched with a person wanted in connection with a murder, and particularly described the things to be seized, but inadvertently failed to state that the clothing listed in the application matched a witness’s description of what the perpetrator was wearing, the trial court correctly denied defendant’s motion to suppress the evidence because the officers secured and served the search warrant in good faith. State v. Brooks, 745 So. 2d 129, 1999 La. App. LEXIS 2987 (Oct. 20, 1999), writ denied by La. 1999-3504, 762 So. 2d 1102, 2000 La. LEXIS 1487 (La. May 26, 2000).

Where officers armed with a search warrant observed and seized both cocaine and marijuana from defendant’s residence, the evidence should have been suppressed because the search warrant did not comply with the requirements of La. Code Crim. Proc. Ann. art. 162; although the affidavit in support of the search warrant was valid and established probable cause for the search and seizure, the warrant itself was blank and did not contain the address of the residence to be searched, the name of any owner or resident, or a list of items to be seized, making the warrant so facially deficient that the executing officers could not reasonably presume that it was valid. State v. Bagent, 734 So. 2d 80, 1999 La. App. LEXIS 1092 (Apr. 1, 1999).

Defendant was not entitled to have suppressed (in his prosecution for possession of cocaine) contraband found in his residence merely because the search warrant failed to include a description of the property to be seized, because the warrant was to be construed together with the accompanying affidavit that it referenced; the court ruled that where the search warrant failed to state what property was to be seized, but the warrant expressly referenced an affidavit that described the property to be seized, the description was sufficient to satisfy the particularity requirement of the U.S. Const. amend. XIV, La. Const. art. I, § 5, and La. Code Crim. Proc. Ann. art. 162. State v. Williams, 719 So. 2d 532, 1998 La. App. LEXIS 2620 (Sept. 9, 1998).

Wrong address in a search warrant did not invalidate the warrant because the State’s application for the warrant described the premises to be searched, the affiant who had conducted a surveillance of the apartment was present at the execution, and a drug transaction was observed prior to execution; there was little likelihood that the error in the address led to a search of the wrong apartment. State v. Diggs, 715 So. 2d 692, 1998 La. App. LEXIS 2401 (June 24, 1998), writ denied by La. 98-2647, 730 So. 2d 462, 1998 La. LEXIS 3972 (La. Dec. 11, 1998).

Under La. Code Crim. Proc. Ann. art. 162, a search warrant should describe with particularity the items to be seized. State v. Jackson, 712 So. 2d 934, 1998 La. App. LEXIS 800 (Apr. 13, 1998), writ denied by La. 98-1454, 726 So. 2d 37, 1998 La. LEXIS 3079 (La. Oct. 16, 1998).

Search warrant satisfied the particularity requirements of La. Code Crim. Proc. Ann. art. 162 where the warrant and its supporting affidavit described boxes believed to contain suspicious contents with great specificity and the description was sufficient to prevent officers from searching the wrong boxes. State v. Bertoniere, 685 So. 2d 202, 1996 La. App. LEXIS 2869 (Nov. 14, 1996), writ of certiorari denied by La. 96-2984, 693 So. 2d 743, 1997 La. LEXIS 1407 (La. May 1, 1997).

Where an application for a search warrant described the place to be searched as a trailer in one town but the defendant’s mailing address was another town, the description was adequate where there was no likelihood of searching the wrong place. State v. Garantine, 527 So. 2d 1144, 1988 La. App. LEXIS 1614 (June 21, 1988).

Where an affidavit recited that a first degree defendant sold a 1977 Ford LTD to the informant the day after the murder and that car was owned by the murder victim and seen at the crime scene, and the informant had picked out defendant’s photograph as the man selling him the car, there was sufficient credibility and facts and specifics for this information to support issuance of a search warrant. State v. Kyles, 513 So. 2d 265, 1987 La. LEXIS 9855 (Sept. 9, 1987), amended by 1987 La. LEXIS 10910 (La. Oct. 15, 1987), writ of certiorari denied by 486 U.S. 1027, 108 S. Ct. 2005, 100 L. Ed. 2d 236, 1988 U.S. LEXIS 2284, 56 U.S.L.W. 3805 (1988).

Where a search warrant listed defendant’s residence as number 1702, but the search was conducted at number 1706, his residence, the denial of defendant’s motion to suppress was affirmed; it was clear despite the error which house was intended. State v. Miller, 495 So. 2d 422, 1986 La. App. LEXIS 7762 (Oct. 8, 1986).

Where police received a tip that defendant possessed marijuana at his home, although the affidavit and search warrant misidentified the exact location of defendant’s home within the duplex, the officer executing the warrant immediately discovered the error and obtained judicial approval to correct and execute the warrant; notwithstanding that the officer failed to correct the error on the affidavit, the evidence obtained as a result of the search should not have been suppressed because the officer obtained and executed the warrant in absolute good faith. State v. Martin, 487 So. 2d 1295, 1986 La. App. LEXIS 7006 (May 15, 1986), writ of certiorari denied by 491 So. 2d 25, 1986 La. LEXIS 6819 (La. 1986).

La. Const. art. I, § 5 and La. Code Crim. Proc. Ann. art. 162 provide that the State mandates that a search warrant should particularly describe the place to be searched and the persons or things to be seized; to determine whether this particularity requirement has been satisfied, the search warrant should be tested in a common sense and realistic manner without technical requirements of elaborate specificity. State v. Shannon, 472 So. 2d 286, 1985 La. App. LEXIS 8769 (June 25, 1985), writ of certiorari denied by 476 So. 2d 349, 1985 La. LEXIS 9591 (La. 1985).

Where a search warrant did not contain an address or an adequate description of the place to be searched, the trial court improperly denied defendants’ motion to suppress the evidence seized as a result of the search. State v. Ockman, 466 So. 2d 658, 1985 La. App. LEXIS 8477 (Mar. 11, 1985).

Omission of defendant’s address from an affidavit was inadvertent and did not render the warrant defective where the warrant contained, in addition to an informant’s tip, sufficient allegations of other facts gained in the surveillance to enable a neutral and detached magistrate to conclude that probable cause existed to believe that illegal drugs were present in defendant’s residence. State v. Durand, 461 So. 2d 1090, 1984 La. App. LEXIS 10371 (Dec. 10, 1984).

Language used in a warrant was the most reasonable that could be used without naming every possible essential chemical or precursor to every controlled dangerous substance; the warrant was issued for essential chemicals and/or precursors to several controlled dangerous substances, such as methamphetamine, LSD, mescaline, DMT, or amphetamine sulfate. State v. Waterloo, 447 So. 2d 561, 1984 La. App. LEXIS 8312 (Feb. 28, 1984).

Where the “Manager’s Office” was readily accessible from the pool hall, officers had no reason to suspect that it might be part of a separate building, and the warrant that they obtained to search it did not violate the particularity requirements; there was no evidence that a separate municipal number ever existed for the office, and defendant admitted that his “formal” address was that listed on the warrant. State v. Ventry, 439 So. 2d 1144, 1983 La. App. LEXIS 9270 (Oct. 6, 1983), writ of certiorari denied by 443 So. 2d 589, 1983 La. LEXIS 12511 (La. 1983).

Search warrant for defendants’ residence on Hawthorne Street was not defective under La. Code Crim. Proc. Ann. art. 162 although defendants actually lived on Hawthorne Place; and there was no such road named Hawthorne Street the officers obtained reliable information from the informant and the subsequent surveillance of the residence established probable cause. State v. Scramuzza, 408 So. 2d 1316, 1982 La. LEXIS 9880 (Jan. 25, 1982).

Because there was sufficient information to establish that marijuana was sold from a specific premises, along with a controlled purchase of marijuana from those premises, where there existed sufficient probable cause to search the premises there existed probable cause to search defendant’s room, and there was no violation of La. Code Crim. Proc. Ann. art. 162. State v. Hymer, 400 So. 2d 637, 1981 La. LEXIS 8406 (June 22, 1981).

Although the wrong house number was used in a search warrant that authorized the search of defendant’s residence, which was one of two units in a two-story home, there was no evidence that the error was an intentional falsehood; therefore the test of the validity of the warrant for sufficient particularity, as required by U.S. Const. amend. IV and La. Const. art. I, § 5, allowed for an examination of the warrant without reference to the incorrect fact to determine if there was a sufficient description of the premises that was searched. State v. Smith, 397 So. 2d 1326, 1981 La. LEXIS 7921 (Apr. 6, 1981).

Where a warrant authorized a search of a mobile home owned by a certain person located north of town near the main line levee, and that person’s family had three trailers in the immediate area of the description, the warrant was insufficient; while it appeared that the correct trailer was searched, the law did not look to whether the correct premises were searched but to the sufficiency of the description of the place to be searched. State v. Case, 363 So. 2d 486, 1978 La. LEXIS 6748 (Oct. 9, 1978).

Although an affidavit did not disclose details explaining how an informant recognized a stereo and a television as being that which belonged to an owner, there was adequate factual information for the magistrate to conclude that the property in defendant’s possession was probably that which had been stolen from the owner’s apartment considering the informant’s recognition of the property coupled with the information that it had been stolen from the owner the day before and that defendant had previously been in the owner’s apartment. State v. Harris, 343 So. 2d 145, 1977 La. LEXIS 6132 (Feb. 28, 1977).

Where a search warrant was issued to search defendant’s home for drugs, the affidavit accompanying the warrant was sufficient, since it included that the affiant’s information came from a confidential informant whose reliability had been established in the past, the information had been verified, the informant knew the physical characteristics of the marijuana, the informant had been at defendant’s home, and the affiant was acquainted with defendant as a drug user and dealer. State v. Tassin, 343 So. 2d 681, 1976 La. LEXIS 4988 (Nov. 8, 1976).

Defendant’s conviction for possession of heroin was affirmed where officers executed a search warrant at defendant’s home, despite the fact it did not mention defendant’s full name, because the description was sufficient to identify the house under La. Code Crim. Proc. Ann. art. 162. State v. Thomas, 329 So. 2d 704, 1976 La. LEXIS 4556 (Mar. 29, 1976).

Search warrant for an “item of clothing” at a house for which no street address was provided did not lack particularity because the arresting officer told the issuing judge he personally knew where defendant lived and what clothing was sought. State v. Lampkin, 253 LA. 337, 218 So. 2d 289, 1969 La. LEXIS 3137 (Jan. 20, 1969).

••• Probable Cause

•••• General Overview. — Court did not err in denying defendant’s motion to suppress evidence; court had a substantial basis upon which to find probable cause to issue a search warrant based on the totality of the circumstances and information from a confidential informant; therefore, defendant’s conviction for possession with intent to distribute cocaine was upheld. State v. Robinson, 871 So. 2d 575, 2004 La. App. LEXIS 680 (Mar. 30, 2004), writ denied by La. 2004-1081, 888 So. 2d 767, 2004 La. LEXIS 3288 (La. Nov. 15, 2004), remanded by La. App. 04-1417, 905 So. 2d 405, 2005 La. App. LEXIS 1425 (La.App. 5 Cir. May 31, 2005).

Defendant’s convictions for one count of second degree kidnapping and one count of armed robbery were proper where the trial court did not err in failing to suppress items that were not listed on the search warrant because the warrant application was based on trustworthy information; therefore, there was probable cause. State v. Redditt, 868 So. 2d 704, 2003 La. App. LEXIS 2946 (Oct. 28, 2003), writ denied by La. 2003-3484, 870 So. 2d 268, 2004 La. LEXIS 1288 (La. Apr. 8, 2004).

Defendants’ drug convictions were proper where there was probable cause sufficient to execute the search warrant because the facts established a sufficient nexus between the place sought to be searched and the property sought to be seized, since the officers observed defendant leaving his residence carrying a brown paper bag, traveling directly to his store, and almost immediately commencing suspected drug sales; further, two controlled buys were made from the male defendant at his business. State v. Williams, 859 So. 2d 751, 2003 La. App. LEXIS 2871 (Oct. 6, 2003), writ denied by La. 2004-3093, 916 So. 2d 133, 2005 La. LEXIS 2745 (La. Nov. 28, 2005).

Defendant’s conviction and sentence for possession of cocaine were both proper where the evidence was not seized pursuant to a defective warrant in part because the search warrant contained a mere typographical error; further, defendant’s allegations of vagueness lacked merit where the supporting affidavit clearly referred to cocaine. State v. McLeod, 843 So. 2d 1268, 2003 La. App. LEXIS 1246 (Apr. 30, 2003).

If a magistrate finds the affidavit sufficiently detailed and reliable to show probable cause, reviewing courts should interpret the affidavit in a realistic and common sense fashion, aware that it is normally prepared by non-lawyer police officers in the midst and haste of a criminal investigation; within these guidelines, courts should strive to uphold warrants to encourage their use by police officers. State v. Rando, 848 So. 2d 19, 2003 La. App. LEXIS 1106 (Apr. 9, 2003), writ denied by La. 2003-2154, 858 So. 2d 419, 2003 La. LEXIS 3403 (La. Nov. 14, 2003).

Determination of probable cause, although requiring something more than bare suspicion, does not require evidence sufficient to support a conviction; probable cause, as the name implies, deals with probabilities, and the determination of probable cause, unlike the determination of guilt at trial, does not require the fine resolution of conflicting evidence that a reasonable doubt or even a preponderance standard demands. State v. Rando, 848 So. 2d 19, 2003 La. App. LEXIS 1106 (Apr. 9, 2003), writ denied by La. 2003-2154, 858 So. 2d 419, 2003 La. LEXIS 3403 (La. Nov. 14, 2003).

Determination of probable cause involves factual and practical considerations of everyday life on which average men, and particularly average police officers, can be expected to act. State v. Rando, 848 So. 2d 19, 2003 La. App. LEXIS 1106 (Apr. 9, 2003), writ denied by La. 2003-2154, 858 So. 2d 419, 2003 La. LEXIS 3403 (La. Nov. 14, 2003).

Search warrant may issue only upon probable cause established to the satisfaction of the judge, by the affidavit of a credible person, reciting facts that establish the cause for the issuance of the warrant; a search warrant shall particularly describe the person or place to be searched, the person or things to be seized, and the lawful purpose or reason for the search, La. Const. art. I, § 5 and La. Code Crim. Proc. Ann. art. 162. State v. Rando, 848 So. 2d 19, 2003 La. App. LEXIS 1106 (Apr. 9, 2003), writ denied by La. 2003-2154, 858 So. 2d 419, 2003 La. LEXIS 3403 (La. Nov. 14, 2003).

Probable cause sufficient to issue a search warrant exists where the facts and circumstances within the affiant’s knowledge and of which he has reasonably trustworthy information are sufficient to support a reasonable belief that an offense has been committed and that evidence or contraband may be found at the place to be searched; a magistrate must be given enough information to make an independent judgment that probable cause exists to issue a warrant. State v. Rando, 848 So. 2d 19, 2003 La. App. LEXIS 1106 (Apr. 9, 2003), writ denied by La. 2003-2154, 858 So. 2d 419, 2003 La. LEXIS 3403 (La. Nov. 14, 2003).

Sufficient information must be presented to the magistrate to allow that official to determine probable cause, and his action cannot be a mere ratification of the bare conclusions of others; the process of determining probable cause simply requires that enough information be presented to the issuing magistrate to enable him to determine that the charges are not capricious and are sufficiently supported to justify bringing into play the further steps of the criminal justice system. State v. Rando, 848 So. 2d 19, 2003 La. App. LEXIS 1106 (Apr. 9, 2003), writ denied by La. 2003-2154, 858 So. 2d 419, 2003 La. LEXIS 3403 (La. Nov. 14, 2003).

Issuing magistrate must make a practical, common sense decision whether there is a fair probability that evidence of a crime will be found in a particular place, and the affidavit must contain, within its four corners, the facts establishing the existence of probable cause for the warrant; La. Code Crim. Proc. Ann. art. 162 required that the facts establishing probable cause be recited in the affidavit where the judge, not the affiant, is the one who must be satisfied as to the existence of probable cause. State v. Rando, 848 So. 2d 19, 2003 La. App. LEXIS 1106 (Apr. 9, 2003), writ denied by La. 2003-2154, 858 So. 2d 419, 2003 La. LEXIS 3403 (La. Nov. 14, 2003).

Where evidence is seized pursuant to a search warrant, the defendant bears the burden of proof at a trial on his motion to suppress that evidence, and the task of a reviewing court is simply to insure that under the totality of the circumstances the issuing magistrate has a “substantial basis” for concluding that probable cause existed; the magistrate’s determination of probable cause, prior to issuance of a search warrant, is entitled to significant deference by the reviewing court and marginal cases should be resolved in favor of finding the magistrate’s assessment to be reasonable. State v. Rando, 848 So. 2d 19, 2003 La. App. LEXIS 1106 (Apr. 9, 2003), writ denied by La. 2003-2154, 858 So. 2d 419, 2003 La. LEXIS 3403 (La. Nov. 14, 2003).

Where defendant argued that the search warrant application did not provide sufficient facts to establish probable cause to believe that there would be contraband at his residence, but at the time the detective applied for the search warrant, all of the information given to the detective by the confidential informant had been corroborated, the detective had observed defendant conduct two drug transactions, and drugs were found on defendant’s person at the time of defendant’s arrest at a separate location, there was probable cause to believe the informant’s information that more drugs were in defendant’s residence would be true also. State v. Robertson, 840 So. 2d 631, 2003 La. App. LEXIS 372 (Feb. 12, 2003), writ denied by La. 2003-0939, 870 So. 2d 285, 2004 La. LEXIS 1369 (La. Apr. 23, 2004).

Police corroborated an informant’s tip by meeting with the informant within 48 hours of the application of the search warrant, supervised a controlled purchase, ensured the informant was free of contraband before making the purchase, and conducted a field test of the drug; thus, the appellate court found that under the totality of the circumstances, the affidavit supported a finding of a probable cause for the issuance of the warrant. State v. Hogan, 839 So. 2d 296, 2003 La. App. LEXIS 89 (Jan. 28, 2003).

Where search warrant identified defendants’ address, the evidence to be seized, and an affidavit describing the child’s injuries, the grant of defendants’ motion to suppress the items seized pursuant to the search warrant was reversed, as probable cause did not require evidence sufficient to support a conviction, and there was sufficient evidence in the search warrant for a magistrate to find probable cause. State v. Green, 831 So. 2d 962, 2002 La. LEXIS 3466 (Dec. 4, 2002).

Probable cause to issue a search warrant existed where the officers received information that defendant was selling drugs, they observed the sale, and pursued defendant in a vehicle chase and saw him spill drugs as he emerged from a moving car. State v. Legett, 819 So. 2d 1104, 2002 La. App. LEXIS 1858 (May 29, 2002).

Officer who observed the defendant leave a location, go to a residence, conduct transactions outside and then return to a certain location three times, which confirmed known informant’s tip, stated probable cause for the issuance of the search warrant where his affidavit communicated his observations. State v. Lewis, 782 So. 2d 662, 2001 La. App. LEXIS 590 (Mar. 7, 2001).

A person was constitutionally protected against unreasonable search and seizure of his house, papers and effects, thus, a search and seizure of such could only be made upon a warrant issued on probable cause, supported by oath or affirmation and particularly describing the place to be searched and things to be seized pursuant to U.S. Const. amend. IV and La. Const. art. I, § 5; the general rule was that probable cause sufficient to issue a search warrant existed when the facts and circumstances within the affiant’s knowledge and of which he had reasonably trustworthy information, was sufficient to support a reasonable belief that an offense had been committed and that evidence or contraband could be found at the place to be searched under La. Code Crim. Proc. Ann. art. 162. State v. Hodge, 781 So. 2d 575, 2001 La. App. LEXIS 159 (Jan. 17, 2001), writ denied by La. 2001-0432, 806 So. 2d 666, 2002 La. LEXIS 276 (La. Jan. 25, 2002).

Circumstances were sufficient to support the issuance of a search warrant where a police officer’s surveillance and observation of three separate narcotics transactions corroborated an informant’s detailed tip. State v. Crowell, 773 So. 2d 871, 2000 La. App. LEXIS 2940 (Nov. 21, 2000), writ denied by La. 2001-0045, 802 So. 2d 622, 2001 La. LEXIS 3169 (La. Nov. 16, 2001), writ denied by La. 2001-0907, 826 So. 2d 1112, 2002 La. LEXIS 2901 (La. Oct. 4, 2002).

Defendants’ conviction for drug offenses were confirmed where the search warrant was based on probable cause and an identification of the premises sufficient to prevent police mistake was not invalidated by the slight misstatement of the actual address and actual testimony regarding the search sufficiently linked defendants to the evidence. State v. Holmes, 791 So. 2d 669, 2000 La. App. LEXIS 2812 (Nov. 8, 2000), affirmed by La. App. 99-0898, 791 So. 2d 669, 2001 La. App. LEXIS 1751 (La.App. 4 Cir. June 27, 2001).

There was sufficient probable cause to issue a search warrant under La. Code Crim. Proc. Ann. art. 162 where an officer observed drug activity following an anonymous tip. State v. Gereighty, 775 So. 2d 468, 2000 La. App. LEXIS 2016 (July 26, 2000).

Warrant to search defendant’s house for drugs was based on probable cause, as required by La. Code Crim. Proc. Ann. art. 162, obtained from a reliable informant, who provided specific information about cocaine sales at defendant’s house; thus a nine millimeter pistol found at the house during the search and seized pursuant to La. Code Crim. Proc. Ann. art. 165 was properly admitted into evidence in defendant’s weapons possession trial. State v. Plain, 752 So. 2d 337, 2000 La. App. LEXIS 338 (Feb. 18, 2000).

A search warrant may issue only upon an affidavit establishing probable cause to the satisfaction of a neutral magistrate; probable cause exists when the facts and circumstances within the affiant’s knowledge, and of which he has reasonably trustworthy information, are sufficient to support a reasonable belief that evidence or contraband may be found at the place to be searched. State v. Gassenberger, 750 So. 2d 1002, 1999 La. App. LEXIS 2927 (Oct. 26, 1999), remanded by La. App. 2002-658, 836 So. 2d 271, 2002 La. App. LEXIS 3846 (La.App. 5 Cir. Dec. 11, 2002).

Where a search warrant application particularly described the place to be searched, linked the place to be searched with a person wanted in connection with a murder, and particularly described the things to be seized, but inadvertently failed to state that the clothing listed in the application matched a witness’s description of what the perpetrator was wearing, the trial court correctly denied defendant’s motion to suppress the evidence because the officers secured and served the search warrant in good faith. State v. Brooks, 745 So. 2d 129, 1999 La. App. LEXIS 2987 (Oct. 20, 1999), writ denied by La. 1999-3504, 762 So. 2d 1102, 2000 La. LEXIS 1487 (La. May 26, 2000).

Facts which form the basis for probable cause to issue a search warrant must be contained “within the four corners” of the supporting affidavit and must give the magistrate enough information to make an independent judgment that probable cause exists; the reviewing court must determine whether the “totality of circumstances” set forth in the affidavit is sufficient to allow the magistrate to make his probable cause determination. State v. Snee, 743 So. 2d 270, 1999 La. App. LEXIS 2422 (Sept. 1, 1999).

Suppression of evidence is the appropriate remedy for a search pursuant to an invalid warrant if the affiant misled the magistrate with statements the affiant knew or should have known were false, the magistrate abandoned his neutral and detached role, the affidavit lacked indicia of probable cause so as to render official belief in its existence entirely unreasonable, or the warrant was facially deficient. State v. Snee, 743 So. 2d 270, 1999 La. App. LEXIS 2422 (Sept. 1, 1999).

Evidence seized pursuant to a warrant for which there was no probable cause to support it need not be suppressed if the officers who executed the warrant believed the warrant was validly issued. State v. Snee, 743 So. 2d 270, 1999 La. App. LEXIS 2422 (Sept. 1, 1999).

Where a warrant to search defendant’s apartment was based upon the information provided within the four corners of an affidavit, including the facts that an officer had stopped defendant’s car because the temporary license plate was torn, the passengers of the car attempted to exit the car, and white rocks and a clear plastic bag of white substance were seen in the back of the car, and where it was unclear that the officer had misrepresented the facts in the affidavit, under the totality of the circumstances, the magistrate had enough information, pursuant to La. Code Crim. Proc. Ann. art. 162, to have made an independent determination that there was a reasonable probability that contraband would have been found in defendant’s apartment. State v. Mitchell, 731 So. 2d 319, 1999 La. App. LEXIS 281 (Feb. 3, 1999).

Affidavits were found to have set forth sufficient evidence to support a magistrate’s finding of probable cause to believe there were illegal drugs at specific address; therefore, a warrant authorizing officers to search that address and its curtilage was valid, and the gun, cocaine, and heroin seized from inside the house and the backyard were lawfully seized. State v. Bradford, 729 So. 2d 1049, 1998 La. App. LEXIS 3802 (Dec. 9, 1998).

Where an anonymous caller provided sufficiently particular information about the type and the location of the drugs in defendant’s home, and an undercover agent provided information about his confidential informant’s three purchases of cocaine from defendant, the facts were sufficient to establish probable cause and to support the issuance of a search warrant under La. Code Crim. Proc. Ann. art. 162. State v. Boyd, 649 So. 2d 80, 1994 La. App. LEXIS 3615 (Dec. 28, 1994).

Police officers provided a substantial basis for the magistrate to determine that probable cause existed, and subsequently the magistrate issued valid search warrants pursuant to La. Code Crim. Proc. Ann. art. 162. State v. Sterling, 641 So. 2d 696, 1994 La. App. LEXIS 2197 (July 27, 1994), writ of certiorari denied by La. 94-2213, 646 So. 2d 379, 1994 La. LEXIS 2721 (La. Nov. 18, 1994).

Search warrant to search a residence was issued where officers observed an occupant of a car place something in the glove compartment, they searched the glove compartment, and found money; the seized money did not constitute probable cause to support the warrant pursuant to La. Code Crim. Proc. Ann. art. 162. State v. Scull, 639 So. 2d 1239, 1994 La. App. LEXIS 1968 (June 30, 1994), writ of certiorari denied by La. 94-2058, 644 So. 2d 391, 1994 La. LEXIS 2632 (La. Nov. 11, 1994).

Probable cause existed for the search of two defendants’ home when a surveillance tape of the defendants’ illicit activities corroborated a tip from a concerned citizen, and there was little chance the evidence sought was disposed of by the defendants before the warrant was executed. State v. Bailey, 639 So. 2d 860, 1994 La. App. LEXIS 2017 (June 28, 1994).

Information in a search warrant application about UPS packages received was not stale, albeit the packages were received more than two years before the warrant was issued, where the warrant involved an ongoing marijuana-growing operation and the affiant, a governmental agent, testified that lots of capital was required initially to start a marijuana-growing operation but, once a certain amount of purchases were made, the operations usually continued even though the purchasers did not continue to buy the initial equipment. State v. Niel, 640 So. 2d 588, 1994 La. App. LEXIS 1438 (May 4, 1994), writ of certiorari denied by La. 94-1454, 651 So. 2d 286, 1995 La. LEXIS 867 (La. Mar. 24, 1995).

Where defendant knew suspects who shot six people and was with them just prior to the shooting, the court held that even if the warrant to search the defendant’s home was defective under La. Code Crim. Proc. Ann. art. 162, the evidence was obtained in good faith and could not be suppressed. State v. Calderon, 630 So. 2d 305, 1993 La. App. LEXIS 4057 (Dec. 28, 1993), writ of certiorari denied by La. 94-1862, 647 So. 2d 1106, 1994 La. LEXIS 2925 (La. Dec. 9, 1994).

Probable cause exists when the facts and circumstances within the affiant’s knowledge, and of which he has reasonably trustworthy information, are sufficient to support a reasonable belief that an offense has been committed and that evidence or contraband may be found at the place to be searched. State v. Lazarus, 633 So. 2d 225, 1993 La. App. LEXIS 3764 (Nov. 24, 1993).

A search warrant may issue only upon an affidavit establishing probable cause to the satisfaction of a neutral magistrate. State v. Hills, 626 So. 2d 452, 1993 La. App. LEXIS 3280 (Oct. 28, 1993).

Defendants’ motion to suppress evidence was improperly denied where the evidence did not establish that probable cause existed to believe that a truck and two residences contained contraband. State v. Tate, 623 So. 2d 908, 1993 La. App. LEXIS 2704 (Aug. 19, 1993), writ of certiorari denied by 629 So. 2d 1140, 1993 La. LEXIS 3493 (La. 1993), writ of certiorari denied by 629 So. 2d 1126, 1993 La. LEXIS 3513 (La. 1993).

Where a sweep entry was legal due to exigent circumstances, the failure to mention the prior entry in an affidavit did not taint the issuance of a search warrant. State v. Hunter, 621 So. 2d 161, 1993 La. App. LEXIS 2519 (June 30, 1993), writ denied by 630 So. 2d 688, 1993 La. LEXIS 3588 (La. 1993).

Under La. Code Crim. Proc. Ann. art. 162, a search warrant may issue only upon probable cause established to the satisfaction of the judge, by the affidavit of a credible person, reciting facts establishing the cause for issuance of the warrant; search warrant shall particularly describe the person or place to be searched, the persons or things to be seized, and the lawful purpose or reason for the search or seizure. State v. Williams, 608 So. 2d 266, 1992 La. App. LEXIS 3350 (Nov. 4, 1992).

Evidence seized pursuant to a search warrant was not required to be suppressed because probable cause supported the issuance of the warrant under La. Code Crim. Proc. Ann. art. 162 as it was reasonable to believe that the murder weapon would be found at the residence where defendant was arrested. State v. Deal, 578 So. 2d 994, 1991 La. App. LEXIS 754 (Apr. 16, 1991), writ denied by 580 So. 2d 677, 1991 La. LEXIS 1575 (La. 1991).

Warrant was clearly based on probable cause where the affidavit supporting the warrant stated that a police officer received information from a concerned neighborhood group called Crimestoppers that narcotics were being distributed at a residence later proven to be defendant’s residence, and, moreover, police had observed people loitering near defendant’s residence. State v. Hechavarria, 575 So. 2d 444, 1991 La. App. LEXIS 187 (Jan. 31, 1991).

Defendant argued that probable cause to obtain a search warrant for his truck did not exist when the victim’s body had not been discovered and it was not apparent that a crime had occurred; the court held that an inadvertant omission from the affidavit supplied the needed information to establish probable cause required by La. Code Crim. Proc. Ann. art. 162. State v. Revere, 572 So. 2d 117, 1990 La. App. LEXIS 2304 (Oct. 16, 1990), writ denied by 581 So. 2d 703, 1991 La. LEXIS 1853 (La. 1991).

Probable cause existed to have a search warrant issued where two informants advised the police that they had observed defendant purchasing cocaine for resale and selling cocaine out of his car, and there was also information that defendant was selling cocaine out of a motel room. State v. Porter, 547 So. 2d 736, 1989 La. App. LEXIS 1379 (June 28, 1989).

Search warrant based on an affidavit establishing probable cause to the satisfaction of a neutral magistrate was presented where an officer swore to illegal drug activity seen by the officer though the tip as to the illegal drug activity came from a confidential informant. State v. Hill, 546 So. 2d 212, 1989 La. App. LEXIS 1142 (June 8, 1989).

Affidavit was sufficient from its face that the information received by the affiant was current and not stale; furthermore, the affidavit for a search warrant for theft by unauthorized use of a credit card in violation of La. Rev. Stat. Ann. § 14:67.3, although lacking the time when the crimes took place, made clear to whom specific unauthorized telephone orders were being made, and that the merchandise orders were delivered to a particular address by a named delivery service. State v. Newsome, 544 So. 2d 82, 1989 La. App. LEXIS 1062 (May 24, 1989), writ of certiorari denied by 551 So. 2d 1317, 1989 La. LEXIS 2636 (La. 1989).

Where defendant was charged with possession of cocaine with intent to deliver in violation of La. Rev. Stat. Ann. § 40:967A(1), the search warrant complied with the requirements of La. Code Crim. Proc. Ann. art. 162; statements in the affidavit in support of the warrant did not constitute a fraud upon the courts, and the magistrate signing the warrant had a substantial basis for concluding that probable cause existed. State v. Mayes, 532 So. 2d 331, 1988 La. App. LEXIS 1998 (Oct. 5, 1988), writ of certiorari denied by 560 So. 2d 27, 1990 La. LEXIS 1074 (La. 1990).

Where defendants sought to have evidence suppressed based on an alleged defective search warrant, the warrant was proper; the warrant was based upon a confidential informer’s statement and was not executed in a stale manner. State v. Rattler, 532 So. 2d 852, 1988 La. App. LEXIS 1909 (Sept. 29, 1988).

The magistrate had probable cause for signing the search warrant where the confidential informant was well known to the officers and the information was substantially corroborated. State v. McDaniel, 531 So. 2d 1082, 1988 La. App. LEXIS 1849 (Sept. 16, 1988).

The state and federal constitutions protect persons against unreasonable searches and seizures. U.S. Const. amend. IV; La. Const. art. I, § 5; a search warrant shall not issue except upon a showing of probable cause. U. S. Const. amend. IV; La. Const. art. I, § 5. La. Code Crim. Proc. Ann. art. 162. State v. Duron, 524 So. 2d 164, 1988 La. App. LEXIS 674 (Apr. 12, 1988), writ of certiorari denied by 531 So. 2d 263, 1988 La. LEXIS 1855 (La. 1988).

Although defendant had only been observed selling marijuana from his place of business, the totality of the circumstances set forth in the affidavit afforded sufficient information for the issuing judge to make a common-sense decision that there was a fair probability that marijuana would be found at his residence. State v. Slaid, 508 So. 2d 597, 1987 La. App. LEXIS 9727 (June 10, 1987), writ of certiorari denied by 513 So. 2d 819, 1987 La. LEXIS 10304 (La. 1987).

Informant’s detailed description of fruits of a theft, names, and addresses where the fruits could be found was sufficient information to establish probable cause for the issuance of a search warrant despite the facts that the basis for the information was not stated and the information contained some inherent discrepancies. State v. Jackson, 508 So. 2d 145, 1987 La. App. LEXIS 9474 (May 12, 1987), writ of certiorari denied by 512 So. 2d 439, 1987 La. LEXIS 9920 (La. 1987).

Search warrant that covered the residence where defendant was living was supported by an affidavit that met the probable cause requirement of La. Code Crim. Proc. Ann. art. 162; the affidavit was based solely on information from an identified voluntary informant who had first hand knowledge, through his own observations, of four narcotics deals conducted by defendant that took place at the residence. State v. Keife, 504 So. 2d 1114, 1987 La. App. LEXIS 9114 (Mar. 16, 1987).

A defendant’s motion to suppress evidence was improperly denied, in an action involving possession of marijuana charges, because facts in a police affidavit were not within the affiant’s knowledge and the source of the facts was not known; thus, the affidavit upon which the warrant was based lacked a sufficient showing of probable cause. State v. Saddler, 490 So. 2d 1155, 1986 La. App. LEXIS 7302 (June 25, 1986).

Unidentified confidential informant provided adequate information to establish probable cause for a search warrant where the police officer’s affidavit detailed sufficient underlying circumstances demonstrating a factual basis by which the magistrate could find reliable both the informant and his information. State v. Brown, 479 So. 2d 608, 1985 La. App. LEXIS 10253 (Nov. 19, 1985).

Affidavit in support of search warrant was sufficient to have permitted seizure of obscene video cassettes for the purpose of preserving them as evidence in a criminal proceeding because the issuing magistrate was informed of the underlying circumstances from which the informant knew that defendant was involved in the ongoing production of obscene video cassettes for sale/and or distribution and this provided an adequate basis to assure that the informant obtained the information by personal observation and not through mere rumor. State v. Stout, 470 So. 2d 581, 1985 La. App. LEXIS 9750 (May 29, 1985).

Where a police officer made minor, unintentional misstatements in his affidavit supporting his request for the issuance of a search warrant, the trial court did not err in refusing to suppress evidence seized pursuant to the warrant. State v. Racheau, 467 So. 2d 544, 1985 La. App. LEXIS 9377 (Apr. 11, 1985).

Search warrant could issue only upon probable cause established to the satisfaction of the judge by the affidavit of a credible person, reciting facts establishing the cause for the issuance of the warrant under La. Code Crim. Proc. Ann. art. 162; an affidavit supporting a search warrant was sufficient to establish probable cause for the issuance of the warrant. State v. Fairbanks, 467 So. 2d 37, 1985 La. App. LEXIS 9176 (Mar. 12, 1985), writ of certiorari denied by 472 So. 2d 916, 1985 La. LEXIS 9113 (La. 1985).

Evidence seized from defendant’s place of residence under a search warrant executed in connection with another crime was properly admitted into evidence in defendant’s prosecution for armed robbery and attempted murder; facts in the affidavit supporting the search warrant, when reviewed in a common-sense and nontechnical manner, gave rise to a reasonable belief that defendant’s usual place of residence was the logical place to search for evidence of criminal activity. State v. Chairs, 466 So. 2d 642, 1985 La. App. LEXIS 8470 (Mar. 11, 1985).

Affidavit established probable cause for the issuance of a search warrant where it described a drug transaction based upon participation by an informant known to be reliable, the informant’s credibility was strengthened by a declaration against penal interest, and the police officers corroborated the informant’s information through observation. State v. Durand, 461 So. 2d 1090, 1984 La. App. LEXIS 10371 (Dec. 10, 1984).

Omission of defendant’s address from an affidavit was inadvertent and did not render the warrant defective where the warrant contained, in addition to an informant’s tip, sufficient allegations of other facts gained in the surveillance to enable a neutral and detached magistrate to conclude that probable cause existed to believe that illegal drugs were present in defendant’s residence. State v. Durand, 461 So. 2d 1090, 1984 La. App. LEXIS 10371 (Dec. 10, 1984).

Delay in executing a search warrant did not render the information in the supporting affidavit stale where the recited facts were sufficient to enable a person of reasonable caution to believe that the narcotics would still be found on the premises 10 days after issuance of the warrant. State v. Durand, 461 So. 2d 1090, 1984 La. App. LEXIS 10371 (Dec. 10, 1984).

Judge had probable cause to issue a warrant to search defendant’s house and the land on which it was located, where the sheriff’s department received information from an unidentified source that marijuana was growing in three patches on the land and that defendant was growing marijuana, where the owner of the land had given the sheriff’s department permission to search the land whenever necessary, and where two peace officers searched the land and found the three patches of marijuana in the locations specified in the information. State v. Harper, 458 So. 2d 1030, 1984 La. App. LEXIS 9822 (Nov. 7, 1984).

A search warrant to search defendants’ house for drugs was a valid issuance, as the trial judge issued the search warrant on probable cause because he reasonably believed that criminal evidence or contraband would be found at defendants’ residence and the affidavit submitted by the informant reflected sufficient facts to support probable cause. State v. Morris, 444 So. 2d 1200, 1984 La. LEXIS 7988 (Jan. 16, 1984).

Where an affidavit supporting a search warrant established the location of a truck in which stolen church benches were found, the court held that probable cause existed in accordance with La. Code Crim. Proc. Ann. art. 162, as facts were trustworthy and gave deference to the magistrate’s findings. State v. Lewis, 442 So. 2d 1159, 1983 La. App. LEXIS 9515 (Nov. 9, 1983), review denied by 444 So. 2d 1214, 1984 La. LEXIS 7970 (La. 1984).

Lack of specific details about a confidential informant’s reliability did not deprive an affidavit of probable cause where the affidavit also recited police observations of what appeared to be classic drug traffic going in and out of a house. State v. Ditcharo, 441 So. 2d 326, 1983 La. App. LEXIS 9573 (Nov. 9, 1983).

Probable cause to search a suspected drug dealer’s home was not stale under La. Code Crim. Proc. Ann. art. 162, even though the warrant was executed 98 days after an undercover agent last purchased drugs at the the dealer’s house, because drugs were continuously being sold from the residence and only the continuance of an ongoing investigation prevented police from seeking a search warrant sooner. State v. Wise, 434 So. 2d 1308, 1983 La. App. LEXIS 8952 (June 29, 1983).

Affidavit for warrant to search a warehouse showed probable cause where it stated that a U-Haul was parked in front of the burglarized home, that it had paint from the burglarized home, and that it had been parked at the warehouse to be searched. State v. Lachney, 436 So. 2d 645, 1983 La. App. LEXIS 8956 (June 29, 1983), writ of certiorari denied by 440 So. 2d 729, 1983 La. LEXIS 11838 (La. 1983).

Affidavit contained sufficient facts to establish probable cause to search a locker where it stated that a truck was used to move the stolen items, that a similar truck was parked near defendant’s apartment overnight and defendant had rented a locker. State v. Connella, 436 So. 2d 648, 1983 La. App. LEXIS 8957 (June 29, 1983), writ of certiorari denied by 440 So. 2d 730, 1983 La. LEXIS 11841 (La. 1983).

Trial court did not err in denying the defendant’s motion to suppress because the search warrant was valid where the confidential informant personally observed the criminal activity himself, was familiar with controlled substances, and had worked with the police on previous occasions. State v. Tesch, 431 So. 2d 108, 1983 La. App. LEXIS 8296 (Apr. 5, 1983).

A trial court improperly denied a motion to suppress evidence seized pursuant to a search warrant issued in connection with a defendant’s possession of cocaine trial because the affidavit did not establish probable cause for the issuance of the search warrant. State v. Patterson, 422 So. 2d 1131, 1982 La. LEXIS 12734 (Nov. 29, 1982).

Where the facts in the affidavit in support of the search warrant, reviewed in a common sense and nontechnical manner, gave rise to a reasonable belief that defendant’s apartment was being used as a place for the distribution or possession of various controlled substances, the trial judge correctly ruled that the warrant had been properly issued. State v. Huffman, 419 So. 2d 458, 1982 La. LEXIS 11757 (Sept. 7, 1982).

Search warrant was issued in violation of La. Const. art. I, § 5 and La. Code Crim. Proc. Ann. art. 162, because the affidavit failed to set forth facts from which an issuing magistrate could find probable cause to believe that the unspecified amount of capsules in defendant’s possession constituted evidence of a crime. State v. Lewis, 427 So. 2d 835, 1982 La. LEXIS 12913 (Sept. 7, 1982).

Search warrant was issued in violation of La. Const. art. I, § 5 and La. Code Crim. Proc. Ann. art. 162 because the affidavit failed to set forth facts from which the issuing magistrate could have found probable cause to believe that the capsules of Tuinal in defendant’s possession constituted evidence of a crime; possession of Tuinal obtained directly or pursuant to a valid prescription from a doctor was not unlawful. State v. Lewis, 427 So. 2d 835, 1982 La. LEXIS 11784 (Sept. 7, 1982).

Although an affidavit in support of the issuance of a search warrant did not demonstrate the reliability of a confidential informant’s tip, the affiant’s independent observations corroborated sufficient details of the tip to support a finding of probable cause. State v. Tate, 407 So. 2d 1133, 1981 La. LEXIS 10988 (Nov. 16, 1981).

Pursuant to La. Code Crim. Proc. Ann. art. 162, because the contents of the officers’ conversation with defendant were not contained in the affidavit, that conversation could not provide probable cause; however, the remaining facts in the affidavit supported a reasonable belief that the stolen items might be found at defendant’s residence. State v. Poree, 406 So. 2d 546, 1981 La. LEXIS 10306 (Sept. 8, 1981).

Informant’s statement in regard to scoring cocaine from a named individual was a declaration against penal interest because it supplied evidence against the informant of guilty knowledge, an essential element of the crime of the possession of a controlled dangerous substance; because the admission of a crime carried its own indicia of credibility, the probable cause requirement for a search, set forth at of U.S. Const. amend. IV, La. Const. art. 1, § 5, and La. Code Crim. Proc. Ann. art. 162, had been met. State v. Mena, 399 So. 2d 149, 1981 La. LEXIS 7311 (Mar. 2, 1981).

Defendant’s conviction for intent to distribute heroin was proper where the affidavit supporting the issuance of a search warrant set forth facts demonstrating probable cause to believe that illegal drugs were in his residence; the affidavit satisfied the requirements of La. Code Crim. Proc. Ann. art. 162 because a reliable informant provided information setting forth facts that demonstrated probable cause. State v. Baker, 389 So. 2d 1289, 1980 La. LEXIS 8747 (Oct. 6, 1980), writ denied by 586 So. 2d 553, 1991 La. LEXIS 2772 (La. 1991).

Defendants were entitled to reversals of their convictions for possession of controlled dangerous substances because a search warrant obtained by the police to search one defendant’s apartment did not issue upon sufficient probable cause as required by La. Code Crim. Proc. Ann. art. 162; there was no evidence that marijuana observed by a confidential informant would be present in the residence five days later when the warrant was executed. State v. Lewis, 385 So. 2d 226, 1980 La. LEXIS 7855 (June 23, 1980).

Search warrant application based on information from a reliable informant that defendant was selling marijuana and pills from his residence, which information was partially corroborated by police investigation, was sufficient to show probable cause. State v. Tranum, 384 So. 2d 367, 1980 La. LEXIS 7747 (May 19, 1980).

An affidavit establishing the cause for issuance of a search warrant adequately supported the magistrate’s conclusion that the information was reliable where the informant was familiar with the appearance of the controlled substance and where the informant had furnished information leading to other arrests. State v. Stephenson, 387 So. 2d 1111, 1980 La. LEXIS 8354 (Apr. 7, 1980).

Search warrant obtained by an officer to search a package mailed to defendant was invalid because it did not recite facts establishing the underlying circumstances from which the officer concluded that the package contained cocaine. State v. Tomasetti, 381 So. 2d 420, 1980 La. LEXIS 6814 (Mar. 3, 1980).

Under La. Code Crim. Proc. Ann. art. 162 a search warrant was deficient where it was based on an anonymous tipster without independent evidence to corroborate the tipster’s reliability or the connection of defendant to the burglary involving the stolen property. State v. Normand, 380 So. 2d 1207, 1980 La. LEXIS 8233 (Feb. 6, 1980).

Search and seizure were unreasonable and unconstitutional under La. Const. art. I, § 5 due to lack of probable cause as required under La. Code Crim. Proc. Ann. art. 162 where the search warrant was issued upon an informant’s being offered a consumable “quantity” of marijuana at defendant’s residence because it was unlikely the same marijuana would be at the place to be searched two days later. State v. Boneventure, 374 So. 2d 1238, 1979 La. LEXIS 6905 (Sept. 4, 1979).

Where an affidavit of a sheriff’s narcotic officer did not state that defendants lived at the address to be searched or that drugs were delivered to the location in question, defendants’ motion to suppress evidence seized was improperly denied. State v. Daniel, 373 So. 2d 149, 1979 La. LEXIS 6853 (June 25, 1979).

Police officer’s affidavits, which described in detail numerous sexually explicit acts enumerated in the obscenity statute, La. Rev. Stat. Ann. § 14:106, were sufficient to establish probable cause under La. Code Crim. Proc. Ann. art. 162, despite the fact that the affidavits did not mention musical background and non-sexual scenes. State v. B. G. N. O., Inc., 371 So. 2d 776, 1979 La. LEXIS 6395 (May 21, 1979).

Search warrant was issued without probable cause, and the search and seizure made thereunder were unreasonable and unconstitutional under La. Code Crim. Proc. Ann. art. 162. State v. Valentine, 355 So. 2d 897, 1978 La. LEXIS 7249 (Mar. 6, 1978).

Confidential informant’s tip could not be corroborated by evidence obtained in an illegal detention of junkies, and furtive behavior of persons leaving a house did not corroborate an unreliable tip that drug sales occurred there. State v. Joseph, 351 So. 2d 1162, 1977 La. LEXIS 6754 (Nov. 14, 1977).

Although an affidavit did not disclose details explaining how an informant recognized a stereo and a television as being that which belonged to an owner, there was adequate factual information for the magistrate to conclude that the property in defendant’s possession was probably that which had been stolen from the owner’s apartment considering the informant’s recognition of the property coupled with the information that it had been stolen from the owner the day before and that defendant had previously been in the owner’s apartment. State v. Harris, 343 So. 2d 145, 1977 La. LEXIS 6132 (Feb. 28, 1977).

Where a search warrant was issued to search defendant’s home for drugs, the affidavit accompanying the warrant was sufficient, since it included that the affiant’s information came from a confidential informant whose reliability had been established in the past, the information had been verified, the informant knew the physical characteristics of the marijuana, the informant had been at defendant’s home, and the affiant was acquainted with defendant as a drug user and dealer. State v. Tassin, 343 So. 2d 681, 1976 La. LEXIS 4988 (Nov. 8, 1976).

Reliability of an informant’s information for a warrant application was shown by police attestation that the source of the informant’s tip was his talking with a robbery suspect later identified by the police via independent corroboration. State v. Sierra, 338 So. 2d 609, 1976 La. LEXIS 4441 (Oct. 6, 1976).

Confidential informant’s tip alone did not support the issuance of a search warrant because the police officer’s affidavit contained no attestation to the reliability of the informant and did not disclose the informant’s basis for concluding that illegal drugs were being sold at the specified address; however, the affidavit contained sufficient allegations of other facts gained in the course of the police surveillance to enable a neutral and detached magistrate to conclude that probable cause existed to believe that illegal drugs were present in the apartment. State v. Williams, 338 So. 2d 1365, 1976 La. LEXIS 4993 (Oct. 6, 1976).

Factual information in the affidavit was sufficiently specific to support the issuance of a search warrant, when the deputy attested to information received from three informants that marijuana was being distributed by an individual who occupied a described trailer with another unnamed man, later determined to be defendant. State v. Luneau, 323 So. 2d 770, 1975 La. LEXIS 4123 (Dec. 8, 1975).

Probable cause supported a warrant to search defendant’s home for stolen items; a police officer’s affidavit of a police officer describing information he learned from two other officers who were helped by a confidential informant, although based on hearsay, provided sufficient details to give the magistrate a factual basis for finding the informant and his information to be reliable. State v. Paciera, 290 So. 2d 681, 1974 La. LEXIS 3282 (Feb. 18, 1974), not followed by State v. Bearden, 449 So. 2d 1109, 1984 La. App. LEXIS 8658 (La.App. 5 Cir. 1984).

Affidavit submitted to a magistrate to support the issuance of a search warrant may be based entirely upon hearsay, but, if so, it must set forth underlying circumstances and details sufficient to provide a substantial factual basis by which the magistrate may find reliable both the informant and the information given by him. State v. Paciera, 290 So. 2d 681, 1974 La. LEXIS 3282 (Feb. 18, 1974), not followed by State v. Bearden, 449 So. 2d 1109, 1984 La. App. LEXIS 8658 (La.App. 5 Cir. 1984).

••• Scope. — Where a detective obtained a warrant to collect a saliva sample from a suspect for DNA testing, the warrant was most accurately defined as a search warrant. Kohler v. Englade, 365 F. Supp. 2d 751, 2005 U.S. Dist. LEXIS 6673 (Feb. 1, 2005), affirmed in part and vacated in part by, remanded in part by 470 F.3d 1104, 2006 U.S. App. LEXIS 28841 (5th Cir. La. 2006).

Where defendant knew suspects who shot six people and was with them just prior to the shooting, the court held that even if the warrant to search the defendant’s home was defective under La. Code Crim. Proc. Ann. art. 162, the evidence was obtained in good faith and could not be suppressed. State v. Calderon, 630 So. 2d 305, 1993 La. App. LEXIS 4057 (Dec. 28, 1993), writ of certiorari denied by La. 94-1862, 647 So. 2d 1106, 1994 La. LEXIS 2925 (La. Dec. 9, 1994).

Search warrant for an “item of clothing” at a house for which no street address was provided did not lack particularity because the arresting officer told the issuing judge he personally knew where defendant lived and what clothing was sought. State v. Lampkin, 253 LA. 337, 218 So. 2d 289, 1969 La. LEXIS 3137 (Jan. 20, 1969).

•• Warrantless Searches

••• Exigent Circumstances

•••• General Overview. — While La. Const. art. I, § 5 and La. Code Crim. Proc. Ann. art. 162 provided that searches could only be conducted, subject to certain exceptions, pursuant to a warrant, police officers were justified in entering an apartment without a warrant where they suspected defendants were hiding; because defendants had already fired weapons at the officers, the officers had probable cause to arrest them, and exigent circumstances existed so that the officers could enter and secure the apartment, given that defendants possessed weapons that posed a danger to the officers and community, and the court noted that, in any event, the officers would have discovered the evidence anyway on lawful grounds under the inevitable discovery rule. State v. Hickerson, 838 So. 2d 21, 2002 La. App. LEXIS 3917 (Dec. 11, 2002).

Searches were conducted pursuant to warrants issued by a judge or magistrate on the basis of probable cause; La. Const. art. I, § 5; La. Code Crim. Proc. Ann. art. 162; a recognized exception to the warrant requirement for entry into a building or protected area was a quick search for the presence of a perpetrator or a person in need, or to prevent destruction of evidence; the seizure of evidence was permissible where probable cause exigent circumstances justified an entry into a building. State v. Tanner, 696 So. 2d 111, 1997 La. App. LEXIS 1468 (May 21, 1997), writ denied by La. 97-1665, 703 So. 2d 1306, 1997 La. LEXIS 3636 (La. Nov. 21, 1997).

Without a warrant, police were justified in entering and securing a residence to prevent the possible destruction of evidence as the occupants of the residence could have destroyed the evidence were they to become suspicious when arrested men from the residence did not return. State v. Williams, 619 So. 2d 650, 1993 La. App. LEXIS 1913 (May 10, 1993).

••• Vehicle Searches

•••• General Overview. — Searches were conducted pursuant to warrants issued by a judge or magistrate on the basis of probable cause; La. Const. art. I, § 5; La. Code Crim. Proc. Ann. art. 162; a recognized exception to the warrant requirement for entry into a building or protected area was a quick search for the presence of a perpetrator or a person in need, or to prevent destruction of evidence; the seizure of evidence was permissible where probable cause exigent circumstances justified an entry into a building. State v. Tanner, 696 So. 2d 111, 1997 La. App. LEXIS 1468 (May 21, 1997), writ denied by La. 97-1665, 703 So. 2d 1306, 1997 La. LEXIS 3636 (La. Nov. 21, 1997).

• Pretrial Motions & Procedures

•• Suppression of Evidence. — Where evidence is seized pursuant to a search warrant, the defendant bears the burden of proof at a trial on his motion to suppress that evidence, and the task of a reviewing court is simply to insure that under the totality of the circumstances the issuing magistrate has a “substantial basis” for concluding that probable cause existed; the magistrate’s determination of probable cause, prior to issuance of a search warrant, is entitled to significant deference by the reviewing court and marginal cases should be resolved in favor of finding the magistrate’s assessment to be reasonable. State v. Rando, 848 So. 2d 19, 2003 La. App. LEXIS 1106 (Apr. 9, 2003), writ denied by La. 2003-2154, 858 So. 2d 419, 2003 La. LEXIS 3403 (La. Nov. 14, 2003).

Hearing on defendant’s motion to suppress evidence seized pursuant to a search warrant was reopened on appeal; because the record did not contain the affidavit in support of the warrant, the court was unable to determine whether there was probable cause for the search or whether police officers acted in good faith and had exigent circumstances sufficient to justify entry prior to obtaining the warrant. State v. Young, 751 So. 2d 364, 2000 La. App. LEXIS 10 (Jan. 12, 2000).

Where a law enforcement officer’s affidavit, which was based on information he received from a confidential informant, satisfied all of the applicable requirements for the issuance of a search warrant, a trial court did not err in denying a defendant’s motion to suppress evidence seized during a search pursuant to the warrant. State v. Blanchard, 749 So. 2d 19, 1999 La. App. LEXIS 3204 (Nov. 10, 1999).

Suppression of a gun was not required on the basis that the search warrant was not executed until fourteen months after the defendant’s crime and was therefore stale; gun was not a consumable item and the fact that the defendant had told police only four months before the warrant was executed that he believed his parents had guns supported a reasonable belief that the gun would still be at the house to be searched. State v. Hebert, 697 So. 2d 1040, 1997 La. App. LEXIS 1731 (June 20, 1997), writ denied by La. 97-1892, 706 So. 2d 450, 1997 La. LEXIS 4046 (La. Dec. 19, 1997).

Trial court did not err in denying defendants’ motions to suppress evidence seized from their residence on the ground that the affidavit in support of the search warrant was based on information that was illegally seized from third persons; third persons driving away from the residence were not illegally stopped by police because there existed objective evidence of substantial traffic violations by the third persons referenced in the affidavit. State v. Smith, 546 So. 2d 538, 1989 La. App. LEXIS 1310 (June 20, 1989), writ of certiorari denied by 552 So. 2d 393, 1989 La. LEXIS 2863 (La. 1989).

Affidavit was sufficient from its face that the information received by the affiant was current and not stale; furthermore, the affidavit for a search warrant for theft by unauthorized use of a credit card in violation of La. Rev. Stat. Ann. § 14:67.3, although lacking the time when the crimes took place, made clear to whom specific unauthorized telephone orders were being made, and that the merchandise orders were delivered to a particular address by a named delivery service. State v. Newsome, 544 So. 2d 82, 1989 La. App. LEXIS 1062 (May 24, 1989), writ of certiorari denied by 551 So. 2d 1317, 1989 La. LEXIS 2636 (La. 1989).

• Witnesses

•• Sequestration. — Search warrant complied with La. Code Crim. Proc. Ann. art. 162 where the affidavit in support thereof was based primarily on the first-hand knowledge of the investigating officer and particularly described the items to have been seized. State v. Joseph, 524 So. 2d 273, 1988 La. App. LEXIS 977 (Apr. 18, 1988).

• Appeals

•• Procedures

••• Records on Appeal. — Hearing on defendant’s motion to suppress evidence seized pursuant to a search warrant was reopened on appeal; because the record did not contain the affidavit in support of the warrant, the court was unable to determine whether there was probable cause for the search or whether police officers acted in good faith and had exigent circumstances sufficient to justify entry prior to obtaining the warrant. State v. Young, 751 So. 2d 364, 2000 La. App. LEXIS 10 (Jan. 12, 2000).

•• Standards of Review

••• General Overview. — If a magistrate finds the affidavit sufficiently detailed and reliable to show probable cause, reviewing courts should interpret the affidavit in a realistic and common sense fashion, aware that it is normally prepared by non-lawyer police officers in the midst and haste of a criminal investigation; within these guidelines, courts should strive to uphold warrants to encourage their use by police officers. State v. Rando, 848 So. 2d 19, 2003 La. App. LEXIS 1106 (Apr. 9, 2003), writ denied by La. 2003-2154, 858 So. 2d 419, 2003 La. LEXIS 3403 (La. Nov. 14, 2003).

EVIDENCE

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor. — Where police received a tip that defendant possessed marijuana at his home, although the affidavit and search warrant misidentified the exact location of defendant’s home within the duplex, the officer executing the warrant immediately discovered the error and obtained judicial approval to correct and execute the warrant; notwithstanding that the officer failed to correct the error on the affidavit, the evidence obtained as a result of the search should not have been suppressed because the officer obtained and executed the warrant in absolute good faith. State v. Martin, 487 So. 2d 1295, 1986 La. App. LEXIS 7006 (May 15, 1986), writ of certiorari denied by 491 So. 2d 25, 1986 La. LEXIS 6819 (La. 1986).

Evidence seized from defendant’s place of residence under a search warrant executed in connection with another crime was properly admitted into evidence in defendant’s prosecution for armed robbery and attempted murder; facts in the affidavit supporting the search warrant, when reviewed in a common-sense and nontechnical manner, gave rise to a reasonable belief that defendant’s usual place of residence was the logical place to search for evidence of criminal activity. State v. Chairs, 466 So. 2d 642, 1985 La. App. LEXIS 8470 (Mar. 11, 1985).

GOVERNMENTS

• Courts

•• Authority to Adjudicate. — Statutes regarding the issuance of search warrants, La. Code Crim. Proc. Ann. arts. 161 and 162, provide that a judge may issue the warrant. State v. Umezulike, 843 So. 2d 614, 2003 La. App. LEXIS 1041 (Apr. 9, 2003), reversed by, remanded by La. 03-1404, 866 So. 2d 794, 2004 La. LEXIS 616 (La. Feb. 25, 2004).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Coroner — 13, OPINION NUMBER 95-38A, La. Atty. Gen. Op. No. 1995-38; 1995 La. AG LEXIS 260.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Student Contribution: Pretrial Criminal Procedure. 44 La. L. Rev. 613 (November, 1983).

Casenotes: State v. Jackson: Warning—Roadblock Ahead! Louisiana Creates Log Jam of Search and Seizure Analysis. 46 Loy. L. Rev. 1341 (Winter, 2000).

Art. 162.1. Warrant issued upon oral testimony.

A. In addition to the provisions of Article 162, a search warrant may issue only upon probable cause established to the satisfaction of the judge by the sworn oral testimony of a credible person reciting facts establishing the cause for issuance of the warrant.

B. The sworn oral testimony may be communicated to the judge, and the oath may be administered by the judge, by telephone, radio, or such other electronic method of communication deemed appropriate by the judge. If the judge determines that the warrant should issue, he shall order the applicant to affix a facsimile of his signature to the warrant which the applicant has prepared and to note thereon the date and time of the determination. The sworn oral testimony, the contents of the warrant issued, the order to affix the signature facsimile, and the date and time of the determination shall be electronically recorded by the judge, who shall cause the recording to be transcribed and fixed in the record within seven days. The judge shall certify the accuracy of the transcription.

C. A search warrant shall particularly describe the person or place to be searched, the persons or things to be seized, and the lawful purpose or reason for the search or seizure.

D. The testimony may also be communicated to the judge by facsimile transmission signed by the applicant, after the administration of the oath by the judge by telephone, radio, or such other electronic method of communication deemed appropriate by the judge. The judge shall certify on the facsimile transmission the date and time of the administration of the oath. If the judge determines that the warrant should issue, he shall affix his signature to the warrant which the applicant has prepared and forwarded to him by facsimile transmission. The judge shall transmit to the applicant, by facsimile transmission, the warrant which he has executed together with the written testimony and certification of oath. The original application for the warrant with the applicant’s signature and the facsimile copy with the original signature of the judge shall be preserved in the same manner as an original warrant signed by both the applicant and the judge. (Acts 1991, No. 84, § 1; Acts 1999, No. 895, § 1.)

1999 Amendments. — Acts 1999, No. 895, § 1, effective August 15, 1999, added (D).
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CRIMINAL LAW & PROCEDURE

• Search & Seizure

•• Exclusionary Rule

••• Exceptions

•••• Good Faith. — Although the procedural requirements of La. Crim. Proc. Ann. art. 162.1(d) were not met when a search warrant was issued by facsimile, the trial court did not err in granting defendants’ motions to suppress and dismiss as the officers who executed the warrant could reasonably have believed the application set forth a sufficient nexus between the residence and the hoped-for evidence of drug manufacturing, the deficiencies were inadvertent since the officer expected to be sworn when he prepared the application, and there was no indication that he was dishonest or reckless in preparing it. State v. Guidry, 866 So. 2d 944, 2004 La. App. LEXIS 80 (Jan. 27, 2004).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The transcript of the issuance of a search warrant via telephone is a court record and should be filed with the Clerk of Court’s Office within seven days pursuant to La. C.C.P. art. 251 and La. C.Cr.P. art 162.1(B)., OPINION NUMBER 92-601, La. Atty. Gen. Op. No. 1992-601; 1992 La. AG LEXIS 581.

OPINION NUMBER 95-38(A), La. Atty. Gen. Op. No. 1995-38; 1995 La. AG LEXIS 260.

Art. 162.2. Warrant issued upon electronic testimony.

A. In addition to the provisions of Articles 162 and 162.1, a search warrant may issue upon probable cause established to the satisfaction of the judge by the electronic testimony of a credible person reciting facts establishing the cause for issuance of the warrant.

B. For purposes of this Section, the following words shall have the following meanings:

(1) “Electronic signature” shall include any electronic means indicating that the person originating an electronic document adopts the contents of the document, and that the person who claims to have written the electronic document is in fact the person who wrote it.

(2) “Electronic testimony” shall mean any method of communication, whether wired or wireless or any combination thereof, in which text or images may be transferred electronically from one person to another and includes but shall not be limited to text messages and electronic mail.

C. The submission of electronic testimony to a judge pursuant to the provisions of this Article shall contain the electronic signature of the applicant, the applicant’s full name and occupation, and a telephone number and electronic address which may be used by the judge to contact the applicant.

D. Any electronic testimony presented to a judge shall serve as the equivalent of the applicant having been administered an oath or affirmation, swearing that the facts contained in the electronic testimony are true and correct to the best of his knowledge, subject to the penalties for perjury or false swearing.

E. Accompanying the electronic testimony shall be an electronic facsimile of the search warrant. If the judge finds probable cause and approves the issuance of the warrant, he shall affix his electronic signature to the warrant and return it immediately to the applicant.

F. It shall be the responsibility of the applicant to create a written reproduction of his electronic testimony, including its electronic signature, and a written reproduction of the warrant, including the judge’s electronic signature, and preserve the written reproductions in the same manner as an original warrant signed by both the applicant and the judge within forty-eight hours from the time the warrant was issued.

G. Telephonic communication between the judge and the affiant relatively contemporaneously with the application for the warrant shall satisfy the requirements of R.S. 9:2603.1(D). (Acts 2012, No. 169, § 1, eff. Aug. 1, 2012.)

Art. 163. Officer to whom directed; time for execution.

A. A search warrant shall be directed to any peace officer, who shall execute it and bring any property seized into the court issuing the warrant.

B. A search or seizure shall not be made during the nighttime or on Sunday, unless the warrant expressly so directs.

C. Except as authorized by Article 163.1, a search warrant cannot be lawfully executed after the expiration of the tenth day after its issuance.

D. (1) Any examination or testing of any property seized pursuant to the provisions of this Article shall be at the direction of the attorney general, the district attorney, or the investigating agency.

(2) Notwithstanding any other provision of law to the contrary, any examination or testing of the seized property may be conducted at any time before or during the pendency of any criminal proceeding in which the property may be used as evidence. (Acts 2005, No. 38, § 1, eff. Aug. 15, 2005; Acts 2012, No. 44, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 44 added (D).

2005 Amendments. — Acts 2005, No. 38, § 1, effective August 15, 2005, inserted subsection designations (A), (B), and (C) into the former undesignated text; and in (C), added the exception at the beginning and made a related stylistic change.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The nine day period formerly provided for the expiration of the warrant has been increased to ten days. The prohibition against executing a warrant during the nighttime or on Sunday is not unusual. Cf. Fed.Rul. 41.

(b) By the use of the phrase “into the court” it is contemplated that the property can be produced before the judge, the clerk, the sheriff, or any court officer who usually acts as the custodian in the particular parish.
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CRIMINAL LAW & PROCEDURE

• Search & Seizure

•• Search Warrants

••• Execution of Warrant. — Defendant’s conviction and sentence for possession of cocaine were both proper where the affidavit in support of the search warrant related that a continuing police investigation established on-going illegal drug activity at defendant’s residence; there was a reasonable belief that the contraband or evidence would not have been disposed of but would have remained at the place to be searched at the time of the proposed search. State v. McLeod, 843 So. 2d 1268, 2003 La. App. LEXIS 1246 (Apr. 30, 2003).

A search warrant executed on the 3rd day after issuance seeking marijuana was lawfully executed where La. Code Crim. Proc. Ann. art. 163 stated that a search warrant could not be lawfully executed after the expiration of the 10th day after its issuance. State v. Hodge, 781 So. 2d 575, 2001 La. App. LEXIS 159 (Jan. 17, 2001), writ denied by La. 2001-0432, 806 So. 2d 666, 2002 La. LEXIS 276 (La. Jan. 25, 2002).

Nighttime execution of warrant without nighttime authorization on the warrant’s face did not require suppression of evidence seized where the signing judge was aware that the warrant would be executed at night. State v. Brown, 750 So. 2d 262, 1999 La. App. LEXIS 3598 (Dec. 15, 1999).

Although a search warrant was executed at nighttime without authorization, the search was not unreasonable where the agents arrived before dark to wait for defendant, entered the house at 9:00 p.m. while the lights were still on, warned defendant’s grandparents of the impending search, and executed the warrant at 9:30 when defendant appeared. State v. Nicholas, 652 So. 2d 666, 1995 La. App. LEXIS 686 (Mar. 3, 1995), writ denied by La. 95-0761, 656 So. 2d 1013, 1995 La. LEXIS 1659 (La. June 23, 1995).

Defendant argued that items seized from a second search of his truck should be suppressed as a first search was the only search authorized under the warrant; La. Code. Crim. Proc. Ann. art. 163 provides that a search warrant cannot be executed after 10 days following its issuance; the court held that the second search was within 10 days of the issuance of the warrant and the seized items were not suppressed. State v. Revere, 572 So. 2d 117, 1990 La. App. LEXIS 2304 (Oct. 16, 1990), writ denied by 581 So. 2d 703, 1991 La. LEXIS 1853 (La. 1991).

Search warrant did not expire until midnight of the 10th day after its issuance. State v. Durand, 461 So. 2d 1090, 1984 La. App. LEXIS 10371 (Dec. 10, 1984).

Information contained in an affidavit offered in support of the issuance of a search warrant was not too stale to justify the granting of the warrant even though the last event mentioned in the affidavit occurred four days before the warrant was obtained and the warrant was not executed for six more days. State v. Williams, 338 So. 2d 1365, 1976 La. LEXIS 4993 (Oct. 6, 1976).

Nine days that separated a purchase of marijuana and the application for a search warrant of the premises at which the purchase was made, and the date of the search, did not make the search too remote under La. Code Crim. Proc. Ann. art. 163. State v. Hightower, 272 So. 2d 363, 1973 La. LEXIS 5477 (Jan. 22, 1973).

••• Probable Cause

•••• General Overview. — Search warrant was based on probable cause showing defendant was selling drugs from his residence, thus did not violate the constitution and exclusionary rule did not apply. State v. Bruno, 427 So. 2d 1174, 1983 La. LEXIS 9885 (Feb. 23, 1983).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Sheriff has no duty to transport out-of-parish patient under physician’s emergency certificate (PEC) issued in another parish; Coroner has highest authority in civil commitment, and sheriff should defer to judgment of Coroner in civil commitments over that of issuing physician., OPINION NUMBER 89-583, La. Atty. Gen. Op. No. 1989-583; 1989 La. AG LEXIS 563.

Art. 163.1. Search of a person for bodily samples; warrants; execution.

A. A judge may issue a search warrant authorizing the search of a person for bodily samples to obtain deoxyribonucleic acid (DNA) or other bodily samples.

B. The warrant may be executed any place the person is found and shall be directed to any peace officer who shall obtain and distribute the bodily samples as directed in the warrant.

C. A warrant authorizing the search of a person for bodily samples remains in effect for one hundred eighty days after its issuance.

D. (1) Any examination or testing of any bodily samples seized pursuant to the provisions of this Article shall be at the direction of the attorney general, the district attorney, or the investigating agency.

(2) Notwithstanding any other provision of law to the contrary, any examination or testing of the bodily samples may be conducted at any time before or during the pendency of any criminal proceeding in which the samples may be used as evidence. (Acts 2005, No. 38, § 1, eff. Aug. 15, 2005; Acts 2012, No. 44, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 44 added (D).

Art. 164. Means and force in executing warrant.

In order to execute a search warrant a peace officer may use such means and force as are authorized for arrest by Title V.

Editor’s Notes. — For Title 5, see C.Cr.P. Art. 201 et seq.

COMMENTARY

Louisiana Official Revision Comments

1966. — By making reference to Title V, this article guarantees consistency of interpretation as to what means and amount of force may be used in making an arrest or executing a search warrant. In this connection it should be noted that R.S. 14:108 makes it a criminal offense to resist an officer who is attempting to execute a search warrant.
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• Search & Seizure

•• Search Warrants

••• Execution of Warrant. — Officer who executes a search warrant may use such means and force as is authorized for an arrest; no-knock entry by police was reasonable, where the facts showed that the police had reasonable suspicion to believe that drug evidence within the home would be destroyed and that they faced potential harm if entry was delayed, and thus, defendant’s conviction for possession with intent to distribute cocaine was upheld. State v. Robinson, 871 So. 2d 575, 2004 La. App. LEXIS 680 (Mar. 30, 2004), writ denied by La. 2004-1081, 888 So. 2d 767, 2004 La. LEXIS 3288 (La. Nov. 15, 2004), remanded by La. App. 04-1417, 905 So. 2d 405, 2005 La. App. LEXIS 1425 (La.App. 5 Cir. May 31, 2005).

Where the police searched the home of the spouses for bootleg alcohol in their absence, the spouses were entitled to recover damages for mental anguish and the costs of house cleaning on the ground that the officers unreasonably and unnecessarily exceeded their lawful authority under La. Code Crim Proc. Ann. art. 164 when they trashed the interior of the house in the execution of the warrant. Richardson v. Henderson, 651 So. 2d 501, 1995 La. App. LEXIS 423 (Mar. 3, 1995).

Search of defendant’s house was legal, where the peace officers had a warrant to search the house, where defendant was not at home when the officers arrived, where the officers entered the house through an unlocked window in order to execute the warrant, where the officers seized contraband, drug paraphernalia, and weapons, and where the officers left a copy of the warrant in the house. State v. Harper, 458 So. 2d 1030, 1984 La. App. LEXIS 9822 (Nov. 7, 1984).

Force used to gain entrance to defendant’s residence in the execution of a warrant to search defendant’s residence for drugs, narcotics paraphernalia, and firearms was reasonable and did not require suppression of the warrant or of the evidence found in the search. State v. Thorson, 302 So. 2d 578, 1974 La. LEXIS 3865 (Oct. 28, 1974).

• Pretrial Motions & Procedures

•• Suppression of Evidence. — Denial of suppression motion was error where police did not knock and announce before ripping bars off residence door while executing a search warrant, which was obtained based on a controlled drug buy, where an informant made no mention of weapons. State v. Miskell, 715 So. 2d 1261, 1998 La. App. LEXIS 2400 (July 8, 1998), reversed by, remanded by La. 98-2146, 748 So. 2d 409, 1999 La. LEXIS 2609 (La. Oct. 19, 1999).

Evidence seized in the execution of a search warrant was suppressed when the State failed to show that an unannounced entry of the defendant’s residence with a battering ram was warranted by the exceptional circumstances existing at the time the search warrant was executed. State v. Thompson, 693 So. 2d 282, 1997 La. App. LEXIS 1108 (Apr. 23, 1997).


Art. 165. Authority of peace officer in executing a search warrant.

While in the course of executing a search warrant, a peace officer may make photographs, lift fingerprints, seize things whether or not described in the warrant that may constitute evidence tending to prove the commission of any offense, and perform all other acts pursuant to his duties.

COMMENTARY

Louisiana Official Revision Comments

1966. — The former law was silent as to what a peace officer could do once he gained access to the premises by virtue of a search warrant. In view of the Mapp decision and of the federal jurisprudence against general exploratory searches, Trupiano v. United States, 334 U.S. 699, 68 S. Ct. 1290, 92 L.Ed. 1663 (1948), and Woo Lai Chun v. United States, 274 F.2d 708 (9 th Cir.1960), it may be expected that the activities of state peace officers inside the searched premises will be closely scrutinized by the federal courts. Clearly, there is a need for an article such as this, specifically granting peace officers the power to do other things beyond the search for the property described in the warrant. That federal peace officers have constitutional authority to conduct a rather exhaustive prolonged search in execution of a search warrant was recognized in Harris v. United States, 331 U.S. 145, 67 S.Ct. 1098, 91 L.Ed. 1399 (1947).

Similar provisions specifically delineating the authority of peace officer to do certain acts while on the premises which might be considered incidental to, but not authorized by the warrant, are found in Del.Code Ann., tit. 11, 2309.
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CRIMINAL LAW & PROCEDURE

• Search & Seizure

•• Expectation of Privacy. — Records relating to a dog’s medical treatment were not subject to suppression under La. Code Crim. Proc. Ann. art. 165 where they tended to prove that the dog’s owner was more than a casual visitor to the residence in which he was arrested, and in which the records were discovered. State v. Abram, 465 So. 2d 800, 1985 La. App. LEXIS 8333 (Feb. 27, 1985), writ of certiorari denied by 469 So. 2d 983, 1985 La. LEXIS 8777 (La. 1985).

•• Search Warrants

••• Execution of Warrant. — Where officers testified that when they announced their presence at defendant’s trailer, they heard somebody running through the trailer and then heard a commode flush, an indication that someone was likely trying to dispose of contraband, the officers were within the course of executing their search warrant at the time this took place and the subsequent seizure was within the bounds of La. Code Crim. Proc. Ann. art. 165. State v. Jones, 741 So. 2d 706, 1999 La. App. LEXIS 1252 (Apr. 28, 1999), writ denied by La. 1999-1576, 754 So. 2d 927, 2000 La. LEXIS 424 (La. Feb. 11, 2000).

Defendant’s aggravated rape and aggravated burglary convictions were upheld because crucial evidence, found while executing a valid search warrant was not limited to property taken in an unrelated burglary. State v. Pierre, 524 So. 2d 1289, 1988 La. App. LEXIS 710 (Mar. 2, 1988).

In a child pornography case, the seizure of a pornographic book during the execution of a search warrant was permissible pursuant to La. Code Crim. Proc. Ann. art. 165 even though the book was not particularly described as an item subject to seizure. State v. Valovich, 472 So. 2d 159, 1985 La. App. LEXIS 8948 (June 3, 1985), writ of certiorari denied by 475 So. 2d 1103, 1985 La. LEXIS 9490 (La. 1985).

••• Particularity. — As a victim had reported that both armed robbers had worn homemade ski masks in a robbery, a seizure of a green mask when the warrant specified a black mask was insufficient grounds for finding the seizure illegal. State v. Brown, 517 So. 2d 359, 1987 La. App. LEXIS 11027 (Dec. 8, 1987).

••• Probable Cause

•••• General Overview. — Warrant to search defendant’s house for drugs was based on probable cause, as required by La. Code Crim. Proc. Ann. art. 162, obtained from a reliable informant, who provided specific information about cocaine sales at defendant’s house; thus a nine millimeter pistol found at the house during the search and seized pursuant to La. Code Crim. Proc. Ann. art. 165 was properly admitted into evidence in defendant’s weapons possession trial. State v. Plain, 752 So. 2d 337, 2000 La. App. LEXIS 338 (Feb. 18, 2000).

••• Scope. — Where officers, executing a search of defendant’s home for weapons, found marijuana in the pocket of defendant’s coat, which was lying in the bedroom, the marijuana was properly not suppressed because, absent testimony clearly establishing or suggesting that a weapon could not possibly have been concealed in the coat pocket, the scope of the arrest warrant was not exceeded. State v. Evans, 715 So. 2d 695, 1998 La. App. LEXIS 2416 (June 24, 1998).

Defendant was not entitled to reversal of his conviction for possession of a firearm by a convicted felon because under La. Code Crim. Proc. Ann. art. 165, the police properly seized a gun from under defendant’s mattress during a search pursuant to a warrant even though the gun was not named in the warrant. State v. Jackson, 712 So. 2d 934, 1998 La. App. LEXIS 800 (Apr. 13, 1998), writ denied by La. 98-1454, 726 So. 2d 37, 1998 La. LEXIS 3079 (La. Oct. 16, 1998).

Art. 166. Receipt for seized property.

When a peace officer seizes property under a warrant he shall give a receipt to the person from whom the property is taken, describing the property in detail. In the absence of such person, the peace officer shall leave the receipt in the place where the property was seized.

COMMENTARY

Louisiana Official Revision Comments

1966. — This article is the same as the source provision, with stylistic changes.
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CRIMINAL LAW & PROCEDURE

• Search & Seizure

•• Search Warrants

••• General Overview. — The defendant was not povided a receipt for property seized as required by La. Code Crim. Proc. Ann. art. 166; the court held that this violation did not result in any prejudice to the defendant and the article did not provide any constitutionl protection. State v. Revere, 572 So. 2d 117, 1990 La. App. LEXIS 2304 (Oct. 16, 1990), writ denied by 581 So. 2d 703, 1991 La. LEXIS 1853 (La. 1991).

••• Execution of Warrant. — Search of defendant’s house was legal, where the peace officers had a warrant to search the house, where defendant was not at home when the officers arrived, where the officers entered the house through an unlocked window in order to execute the warrant, where the officers seized contraband, drug paraphernalia, and weapons, and where the officers left a copy of the warrant in the house. State v. Harper, 458 So. 2d 1030, 1984 La. App. LEXIS 9822 (Nov. 7, 1984).

Seizure of an unregistered shotgun from defendant’s bedroom during the execution of a search warrant for illegal drugs and paraphernalia was legal despite the police’s failure to give defendant a receipt for items seized until two days after the search was conducted; La. Code Crim. Proc. Ann. art. 166 set forth no time limit for providing receipts, nor did it provide any constitutional protections. State v. Wise, 434 So. 2d 1308, 1983 La. App. LEXIS 8952 (June 29, 1983).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — (1) General discussion of the disposal, transfer and storage of property seized or relinquished to a police department. (2) Amount of time that property such as money should be held by a police department (3) Law enforcement officers acquiesce in the carrying of off-duty weapons by law enforcement officers from different jurisdictions within the state., OPINION No. 82-123, La. Atty. Gen. Op. No. 1982-123; 1982 La. AG LEXIS 495.

Art. 167. Custody of seized property; disposition.

When property is seized pursuant to a search warrant, it shall be retained under the direction of the judge. If seized property is not to be used as evidence or is no longer needed as evidence, it shall be disposed of according to law, under the direction of the judge.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is substantially the same as the source article except that in lieu of the provision for the destruction of seized property it is provided that all seized property be disposed of according to the law. See Comment (b).

(b) The source provision allowed for the possibility of the return to the original owner of stolen contraband property. This article corrects this short-coming by providing simply that the property be disposed of according to law. A separate statute retains in Title 15 of the Revised Statutes the provisions of former R.S. 15:48.1, outlining the procedures to be followed by the judge in disposing of contraband property seized, and by the owner of non-contraband property in obtaining possession of the same.
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CRIMINAL LAW & PROCEDURE

• Search & Seizure

•• Search Warrants

••• General Overview. — Although seized property was retained by the police rather than under the direction of the judge as required by La. Code Crim. Proc. Ann. art. 167, the violation of the article did not prejudice the defendant. State v. Revere, 572 So. 2d 117, 1990 La. App. LEXIS 2304 (Oct. 16, 1990), writ denied by 581 So. 2d 703, 1991 La. LEXIS 1853 (La. 1991).

Trial court properly held that all of the items seized from defendant and his wife pursuant to a search warrant did not have to be returned in response to their motion for release of seized property because the trial court determined that there was a continuing need for the unreleased items in that they might be needed as evidence in the event that defendant filed a motion for post-conviction relief. State v. Feeback, 434 So. 2d 466, 1983 La. App. LEXIS 8910 (June 6, 1983).

••• Execution of Warrant. — La. Code Crim. Proc. Ann. art. 167 did not require a police officer executing a search warrant to furnish a copy or display the warrant to those present in the place searched. State v. Searle, 339 So. 2d 1194, 1976 La. LEXIS 4629 (May 17, 1976).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — (1) General discussion of the disposal, transfer and storage of property seized or relinquished to a police department. (2) Amount of time that property such as money should be held by a police department (3) Law enforcement officers acquiesce in the carrying of off-duty weapons by law enforcement officers from different jurisdictions within the state. Opinion No. 82-123, La. Atty. Gen. Op. No. 1982-123; 1982 La. AG LEXIS 495.

TREATISES AND LAW REVIEWS

General Law Reviews. — Note: Passing the Buck: An Analysis of State v. Franco. 83 Neb. L. Rev. 1299 (2005).

 

TITLE 5. ARREST

Article

201. Arrest defined.

202. Warrant of arrest; issuance.

203. Form and contents of warrant.

204. Execution of warrant.

205. Effective period.

206. Procedure when warrant defective.

207. Procedure when arrest made for offense triable in another parish.

208. Summons; defined.

209. When summons may be issued by magistrate.

210. Service of summons.

211. Summons by officer instead of arrest and booking.

211.1. Persons with outstanding warrant; arrest or release of person.

211.2. Contempt; attachment of arrest for failing to appear; summons by peace officer instead of arrest.

211.3 to 211.6. [Repealed.]

212. Securing jurisdiction over corporation, partnership, or other unincorporated association.

213. Arrest by officer without warrant; when lawful.

214. Arrest by private person; when lawful.

215. Detention and arrest of shoplifters.

215.1. Temporary questioning of persons in public places; frisk and search for weapons.

215.2. Detaining of persons on premises of correctional institution for questioning about contraband; detention for arrest.

216. Time and place of making arrest.

217. Method of arrest by officer under warrant.

218. Method of arrest without warrant.

218.1. Advice of reasons for arrest or detention and of rights.

219. Officer may summon assistance.

220. Submission to arrest; use of force.

221. Blood and saliva testing.

222. Blood and saliva testing; expedited, nonincriminating procedure.

224. Forcible entry in making arrest.

225. Duty of peace officer as to weapons and incriminating articles.

226. Duty of private person after making arrest.

227. Rearrest after escape.

227.1. Prevention of escape; use of force.

228. Booking of arrested person, submission of booking information summary.

228.1. Disposal of property of prisoners; orleans parish.

228.2. Disposal of property of prisoners; orleans parish excepted.

228.3. Disposal of unclaimed property seized in any criminal investigation; orleans parish excepted.

228.4. Disposal of noncontraband unclaimed property seized in criminal investigations.

229. Duties of officer in charge.

230. Rights of person arrested.

230.1. Maximum time for appearance before judge for the purpose of appointment of counsel; court discretion to fix bail at the appearance; extension of time limit for cause; effect of failure of appearance.

230.2. Probable cause determinations; persons arrested without a warrant and continued in custody; bail.

231. Close pursuit of person from another state; authority to arrest.

232. Same; arrested person taken before judge for hearing.

233. Electronic signature of offender; requirements.

Art. 201. Arrest defined.

Arrest is the taking of one person into custody by another. To constitute arrest there must be an actual restraint of the person. The restraint may be imposed by force or may result from the submission of the person arrested to the custody of the one arresting him.

COMMENTARY

Louisiana Official Revision Comments

1966. — Since the definition of arrest is broad enough to cover arrest both with and without a warrant, the format has been changed by placing this article in its logical position at the beginning of the title instead of its former position between the sections governing the warrant of arrest (former R.S. 15:49-57) and those governing arrest without a warrant (former R.S. 15:59-62).
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•••• General Overview
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CRIMINAL LAW & PROCEDURE

• Arrests

•• General Overview

•• Probable Cause

•• Reasonable Force

•• Warrantless Arrest

• Search & Seizure

•• Fruit of the Poisonous Tree

••• Attenuation

•• Search Warrants

••• Probable Cause

•••• General Overview

•• Seizures of Persons

•• Warrantless Searches

••• Investigative Stops

••• Search Incident to Lawful Arrest

•••• General Overview

••• Stop & Frisk

•••• General Overview

• Interrogation

•• Miranda Rights

••• Custodial Interrogation

•• Voluntariness

• Pretrial Motions & Procedures

•• Suppression of Evidence

CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Search & Seizure

•••• General Overview. — Defendants were lawfully arrested when police ordered them to get out of their car, placed them “spread eagle” against the rear of the car, and performed a pat-down search for weapons; accordingly, heroin seized during the pat-down search was admissible as the product of a search incident to a lawful arrest. State v. Marks, 337 So. 2d 1177, 1976 La. LEXIS 5262 (Oct. 6, 1976).

•••• Probable Cause. — Where police were informed that defendant would be receiving a package containing cocaine, defendant was validly arrested when he arrived to pick up the package; although defendant was not informed that he was under arrest, his liberty was restrained, and ample probable cause existed prior to the arrest. State v. Tomasetti, 381 So. 2d 420, 1980 La. LEXIS 6814 (Mar. 3, 1980).

•••• Scope of Protection. — Denial of defendant’s writ application after his motion to suppress was denied was proper where the trial court did not err when it determined that defendant was not being detained when he agreed to provide his prints; it was not until the fingerprinting took place at the station that defendant believed he was under arrest, however, and when defendant refused to answer any further questions and asked to leave, the detectives stopped the questioning and brought him home. State v. Peterson, 868 So. 2d 786, 2003 La. App. LEXIS 3723 (Dec. 31, 2003), writ denied by La. 2004-0317, 882 So. 2d 606, 2004 La. LEXIS 2637 (La. Sept. 3, 2004).

Warrantless patdown search that resulted in the officer finding packets of cocaine was not incident to a lawful arrest and was therefore illegal per se, because the officer did not announce his arrest of defendant until after the search disclosed the cocaine. State v. Aguillard, 357 So. 2d 535, 1978 La. LEXIS 7391 (Apr. 10, 1978).

CRIMINAL LAW & PROCEDURE

• Arrests

•• General Overview. — Because detective recognized defendant as suspect when defendant opened door, probable cause existed to arrest him in accordance with the definition in La. Code Crim. Proc. Ann. art. 201; because defendant’s statement was not the product of illegal arrest, the trial court did not err in denying motion to suppress his statement. State v. Diaz, 800 So. 2d 1090, 2001 La. App. LEXIS 2624 (Oct. 31, 2001).

Distinguishing factor between an arrest and the lesser intrusive investigatory stop is that in the former, a reasonable person would not feel that they are free to leave, while in the latter, a reasonable person would feel free to leave after identifying themselves and accounting for their suspicious actions. State v. Dorsey, 763 So. 2d 21, 2000 La. App. LEXIS 1255 (Apr. 19, 2000), writ denied by La. 2000-1367, 785 So. 2d 839, 2001 La. LEXIS 652 (La. Feb. 16, 2001).

It is the circumstances that indicate intent to effect an extended restraint on the liberty of the accused that is determinative of when an arrest occurs. State v. Dorsey, 763 So. 2d 21, 2000 La. App. LEXIS 1255 (Apr. 19, 2000), writ denied by La. 2000-1367, 785 So. 2d 839, 2001 La. LEXIS 652 (La. Feb. 16, 2001).

When a trooper told defendant he was not under arrest, but read him a form that said he was under arrest and read him his Miranda rights and defendant was not free to leave until his blood was drawn (at the direction of the trooper under the Implied Consent Law, La. Rev. Stat. Ann. § 32:661(A)(1)), an arrest preceded the testing. State v. Amos, 714 So. 2d 775, 1998 La. App. LEXIS 1103 (Apr. 29, 1998), writ denied by La. 98-1451, 726 So. 2d 27, 1998 La. LEXIS 2974 (La. Oct. 9, 1998).

All of the requirements for a legal arrest under La. Crim. Proc. Ann. art. 201 were satisfied when officers wrestled the fleeing defendant to the ground, informed him that he was under arrest, and handcuffed him. State v. Lassere, 683 So. 2d 812, 1996 La. App. LEXIS 2259 (Oct. 1, 1996), writ of certiorari denied by La. 96-2655, 692 So. 2d 445, 1997 La. LEXIS 1132 (La. Apr. 18, 1997).

The distinguishing characteristic of an arrest was the actual restraint of the person being arrested; thus, where there was no actual restraint until the officers discovered cocaine, which was discovered during an investigatory stop, rather than as a result of a search incident to an arrest, the discovery of the cocaine was not a result of an illegal search. State v. Miskel, 668 So. 2d 1299, 1996 La. App. LEXIS 207 (Jan. 30, 1996).

Arrest of a drug courier at an airport was the taking of one person into custody by another where detectives surrounded him in a way where restraint could be imposed by force. State v. Tyler, 548 So. 2d 24, 1989 La. App. LEXIS 1261 (June 16, 1989), writ of certiorari denied by 552 So. 2d 393, 1989 La. LEXIS 2861 (La. 1989).

Defendant’s conviction for possession of cocaine with intent to distribute was upheld, where the fact that he was not verbally advised of his arrest until after the search did not alter the fact of arrest under La. Code Crim. Proc. Ann. art. 201. State v. Hubbard, 506 So. 2d 839, 1987 La. App. LEXIS 9323 (Apr. 14, 1987).

Whether an indivudual is by law considered to have been placed under arrest does not depend soley on the time the accused is informed “you are under arrest”; ultimately, a person may be considered to have been arrested or “seized” when in view of all the circumstances surrounding the incident, a reasonable person would have believed that he was not free to leave. State v. Obney, 505 So. 2d 211, 1987 La. App. LEXIS 9278 (Apr. 8, 1987), writ of certiorari denied by 508 So. 2d 818, 1987 La. LEXIS 9655 (La. 1987).

Under the “reasonable interrogee” test, a defendant was under arrest when officer’s asked him to come with them and answer questions where he did not have the freedom to decline the officer’s request. State v. Freeman, 503 So. 2d 753, 1987 La. App. LEXIS 8803 (Mar. 4, 1987).

When a sheriff told defendant that she had to go to the sheriff’s office with him after she had said she was not going anywhere, sufficient or significant restraint was then placed upon her liberty to constitute an arrest. State v. Siggers, 490 So. 2d 716, 1986 La. App. LEXIS 7212 (June 11, 1986), writ of certiorari denied by 494 So. 2d 1182, 1986 La. LEXIS 7367 (La. 1986).

Under La. Code Crim. Proc. Ann. art. 201, an arrest occurs when there is an extended restraint on one’s liberty, rather than when an officer tells a suspect, “You are under arrest.” State v. Harriman, 434 So. 2d 551, 1983 La. App. LEXIS 8935 (June 6, 1983), writ denied by 440 So. 2d 729, 1983 La. LEXIS 11785 (La. 1983).

Where police officer’s approached defendant’s taxicab and intended to arrest defendant rather than merely question, defendant was fully arrested before a search of the taxicab was conducted. State v. Wilkens, 364 So. 2d 934, 1978 La. LEXIS 5440 (Nov. 13, 1978).

When an arresting officer ordered a defendant to get out of an undercover police officer’s car, the detention constituted an arrest. State v. Tarver, 324 So. 2d 382, 1975 La. LEXIS 4122 (Dec. 8, 1975).

The court rejected defendant’s contention that the warrantless search of his automobile and the seizure of contraband therein were illegal because they were not incident to arrest, the arrest subsequently having occurred at the police station; the court found that an arrest occurred within the meaning of La. Code. Crim. Proc. Ann. art. 201 because defendant knew that police officers intended to arrest him, knew their authority as police officers, and knew the cause for which he was being arrested at the time the arrest occurred even though he was not formally placed under arrest. State v. Warren, 283 So. 2d 740, 1973 La. LEXIS 6316 (Sept. 24, 1973), not followed by State v. Solomon, La. App. 93-1199, 634 So. 2d 1330, 1994 La. App. LEXIS 529 (La.App. 3 Cir. Mar. 2, 1994).

•• Probable Cause. — In determining whether an arrest is actually made, it is the circumstances indicating the intent to effect an extended restraint on the liberty of the accused, rather than the precise timing of an officer’s statements, that are determinative; therefore, it appeared that officers arrested defendant when they stopped him by boxing-in his car and ordering him to exit it, and as such, they needed probable cause to do so legally. State v. Broussard, 769 So. 2d 1257, 2000 La. App. LEXIS 2598 (Oct. 4, 2000), reversed by, remanded by La. 2000-3230, 816 So. 2d 1284, 2002 La. LEXIS 1613 (La. May 24, 2002).

Defendant’s conviction for possession with intent to distribute cocaine was affirmed and the trial court did not err in denying a motion to suppress evidence; police had probable cause to stop defendant based on an informant’s tip and the fact that police had defendant’s name and photograph and knew that he had prior convictions for narcotics distribution, and when defendant appeared within five minutes of the time indicated by the informant, the police had reasonable belief that the information was accurate. State v. Watson, 774 So. 2d 232, 2000 La. App. LEXIS 2529 (Aug. 23, 2000), writ denied by La. 2000-2968, 798 So. 2d 106, 2001 La. LEXIS 2553 (La. Sept. 28, 2001).

Under La. Code Crim. Proc. Ann. art. 201, where the officers saw the defendant engage in what they believed was a drug transaction, the officers had probable cause to believe that they could arrest the defendant and search him incident to the arrest. State v. Davis, 558 So. 2d 1379, 1990 La. App. LEXIS 665 (Mar. 14, 1990).

Where defendant was given Miranda warnings, and the confession came eight hours after his arrest, and defendant had not been continuously interrogated, and the confession was voluntary, even though the pre-confession arrest made at the sheriff’s office where the confession was made was illegal, the confession was admissible. State v. Simms, 554 So. 2d 757, 1989 La. App. LEXIS 2514 (Dec. 13, 1989), affirmed by 571 So. 2d 145, 1990 La. LEXIS 2838 (La. 1990).

Defendant was restrained and under arrest within the meaning of La. Code Crim. Proc. Ann. art. 201, but his warrantless arrest was permitted under La. Code Crim. Proc. Ann. art. 213(3) where the evidence established that a police informant was shown to be reliable and his report provided reasonable cause for the officers to act. State v. Mitchell, 443 So. 2d 625, 1983 La. App. LEXIS 9558 (Nov. 9, 1983), writ of certiorari denied by 444 So. 2d 1214, 1984 La. LEXIS 7968 (La. 1984).

Where police were informed that defendant would be receiving a package containing cocaine, defendant was validly arrested when he arrived to pick up the package; although defendant was not informed that he was under arrest, his liberty was restrained, and ample probable cause existed prior to the arrest. State v. Tomasetti, 381 So. 2d 420, 1980 La. LEXIS 6814 (Mar. 3, 1980).

•• Reasonable Force. — Defendants were arrested as defined by La. Code Crim. Proc. Ann. art. 201 where the police stopped their vehicle, drew their weapons, and ordered them out of the car with their hands on their heads. State v. Raheem, 464 So. 2d 293, 1985 La. LEXIS 8032 (Feb. 25, 1985).

•• Warrantless Arrest. — Denial of defendant’s writ application after his motion to suppress was denied was proper where the trial court did not err when it determined that defendant was not being detained when he agreed to provide his prints; it was not until the fingerprinting took place at the station that defendant believed he was under arrest, however, and when defendant refused to answer any further questions and asked to leave, the detectives stopped the questioning and brought him home. State v. Peterson, 868 So. 2d 786, 2003 La. App. LEXIS 3723 (Dec. 31, 2003), writ denied by La. 2004-0317, 882 So. 2d 606, 2004 La. LEXIS 2637 (La. Sept. 3, 2004).

Definition of arrest in La. Code Crim. Proc. Ann. art. 201 keyed to an actual restraint of the person did not provide a bright-line or workable rule for distinguishing arrests from investigatory stops since Louisiana adopted that definition well before constitutional and statutory authority existed for detaining persons on less than probable cause to arrest. State v. Broussard, 816 So. 2d 1284, 2002 La. LEXIS 1613 (May 24, 2002).

Where the investigation of a series of crimes led police officers to a gas station where the clerk identified the suspect as someone who lived in the apartments behind the store and drove a wrecker, and the apartment manager told the officers the apartment number of the tenant who drove the wrecker, the officers had reasonable trustworthy information sufficient to justify them in believing that the suspect, who opened the apartment door and matched the description given to the officers, had committed a crime and had probable cause to arrest defendant upon entering his apartment. State v. Lefeure, 778 So. 2d 744, 2001 La. App. LEXIS 40 (Jan. 30, 2001), writ denied by La. 2001-1440, 797 So. 2d 669, 2001 La. LEXIS 2664 (La. Sept. 21, 2001).

In determining whether an arrest is actually made, it is the circumstances indicating the intent to effect an extended restraint on the liberty of the accused, rather than the precise timing of an officer’s statements, that are determinative; therefore, it appeared that officers arrested defendant when they stopped him by boxing-in his car and ordering him to exit it, and as such, they needed probable cause to do so legally. State v. Broussard, 769 So. 2d 1257, 2000 La. App. LEXIS 2598 (Oct. 4, 2000), reversed by, remanded by La. 2000-3230, 816 So. 2d 1284, 2002 La. LEXIS 1613 (La. May 24, 2002).

Where defendant made inculpatory statements at the police station but there was conflicting evidence whether defendant was handcuffed or was free to leave the station had he chosen to do so, and there was no evidence that defendant was coerced in any way to accompany the officers to the station or that he was threatened, the trial court could properly conclude that defendant was not under arrest when he made the statements. La. Code Crim. Proc. Ann. art. 201. State v. Normandin, 750 So. 2d 321, 1999 La. App. LEXIS 3624 (Dec. 22, 1999).

Arrest of a drug courier at an airport was the taking of one person into custody by another where detectives surrounded him in a way where restraint could be imposed by force. State v. Tyler, 548 So. 2d 24, 1989 La. App. LEXIS 1261 (June 16, 1989), writ of certiorari denied by 552 So. 2d 393, 1989 La. LEXIS 2861 (La. 1989).

Defendant was restrained and under arrest within the meaning of La. Code Crim. Proc. Ann. art. 201, but his warrantless arrest was permitted under La. Code Crim. Proc. Ann. art. 213(3) where the evidence established that a police informant was shown to be reliable and his report provided reasonable cause for the officers to act. State v. Mitchell, 443 So. 2d 625, 1983 La. App. LEXIS 9558 (Nov. 9, 1983), writ of certiorari denied by 444 So. 2d 1214, 1984 La. LEXIS 7968 (La. 1984).

Where police cars surrounded defendants’ van and blocked its egress, defendants were effectively placed under arrest because they could not reasonably have believed that they were free to avoid or terminate the encounter by driving away and could not in fact have done so without risking a dangerous confrontation with the armed officers. State v. Zielman, 384 So. 2d 359, 1980 La. LEXIS 7759 (May 19, 1980).

Where police were informed that defendant would be receiving a package containing cocaine, defendant was validly arrested when he arrived to pick up the package; although defendant was not informed that he was under arrest, his liberty was restrained, and ample probable cause existed prior to the arrest. State v. Tomasetti, 381 So. 2d 420, 1980 La. LEXIS 6814 (Mar. 3, 1980).

Defendants were lawfully arrested when police ordered them to get out of their car, placed them “spread eagle” against the rear of the car, and performed a pat-down search for weapons; accordingly, heroin seized during the pat-down search was admissible as the product of a search incident to a lawful arrest. State v. Marks, 337 So. 2d 1177, 1976 La. LEXIS 5262 (Oct. 6, 1976).

Where an arresting officer testified that he had placed a defendant under arrest and advised him of his rights at the scene of a cooking operation where drugs and other paraphernalia were found near the defendant’s vehicle where defendant stood when he was arrested and a loaded pistol was in plain view on the seat, the trial court held the arrest was legal. State v. King, 322 So. 2d 205, 1975 La. LEXIS 4161 (Nov. 3, 1975).

• Search & Seizure

•• Fruit of the Poisonous Tree

••• Attenuation. — Where defendant was given Miranda warnings, and the confession came eight hours after his arrest, and defendant had not been continuously interrogated, and the confession was voluntary, even though the pre-confession arrest made at the sheriff’s office where the confession was made was illegal, the confession was admissible. State v. Simms, 554 So. 2d 757, 1989 La. App. LEXIS 2514 (Dec. 13, 1989), affirmed by 571 So. 2d 145, 1990 La. LEXIS 2838 (La. 1990).

•• Search Warrants

••• Probable Cause

•••• General Overview. — Defendant’s conviction for possession of cocaine with intent to distribute was upheld, where the fact that he was not verbally advised of his arrest until after the search did not alter the fact of arrest under La. Code Crim. Proc. Ann. art. 201. State v. Hubbard, 506 So. 2d 839, 1987 La. App. LEXIS 9323 (Apr. 14, 1987).

•• Seizures of Persons. — Arrest occurred when the police restrained defendant by handcuffing him and putting him in the back seat of a police car. State v. Kang, 866 So. 2d 408, 2004 La. App. LEXIS 302 (Feb. 23, 2004), writ denied by La. 2004-0944, 888 So. 2d 226, 2004 La. LEXIS 3653 (La. Nov. 24, 2004).

The court rejected defendant’s contention that the warrantless search of his automobile and the seizure of contraband therein were illegal because they were not incident to arrest, the arrest subsequently having occurred at the police station; the court found that an arrest occurred within the meaning of La. Code. Crim. Proc. Ann. art. 201 because defendant knew that police officers intended to arrest him, knew their authority as police officers, and knew the cause for which he was being arrested at the time the arrest occurred even though he was not formally placed under arrest. State v. Warren, 283 So. 2d 740, 1973 La. LEXIS 6316 (Sept. 24, 1973), not followed by State v. Solomon, La. App. 93-1199, 634 So. 2d 1330, 1994 La. App. LEXIS 529 (La.App. 3 Cir. Mar. 2, 1994).

•• Warrantless Searches

••• Investigative Stops. — Definition of arrest in La. Code Crim. Proc. Ann. art. 201 keyed to an actual restraint of the person did not provide a bright-line or workable rule for distinguishing arrests from investigatory stops since Louisiana adopted that definition well before constitutional and statutory authority existed for detaining persons on less than probable cause to arrest. State v. Broussard, 816 So. 2d 1284, 2002 La. LEXIS 1613 (May 24, 2002).

The distinguishing characteristic of an arrest was the actual restraint of the person being arrested; thus, where there was no actual restraint until the officers discovered cocaine, which was discovered during an investigatory stop, rather than as a result of a search incident to an arrest, the discovery of the cocaine was not a result of an illegal search. State v. Miskel, 668 So. 2d 1299, 1996 La. App. LEXIS 207 (Jan. 30, 1996).

••• Search Incident to Lawful Arrest

•••• General Overview. — Defendant whose car was stopped, and who was ordered to get out of a car, made to assume a “spread eagle” position on the car, and searched for marijuana and weapons, was under arrest for purposes of a search incident to a lawful arrest. State v. Rawls, 376 So. 2d 117, 1979 La. LEXIS 7119 (Oct. 8, 1979).

Where police officer’s approached defendant’s taxicab and intended to arrest defendant rather than merely question, defendant was fully arrested before a search of the taxicab was conducted. State v. Wilkens, 364 So. 2d 934, 1978 La. LEXIS 5440 (Nov. 13, 1978).

Defendants were lawfully arrested when police ordered them to get out of their car, placed them “spread eagle” against the rear of the car, and performed a pat-down search for weapons; accordingly, heroin seized during the pat-down search was admissible as the product of a search incident to a lawful arrest. State v. Marks, 337 So. 2d 1177, 1976 La. LEXIS 5262 (Oct. 6, 1976).

••• Stop & Frisk

•••• General Overview. — Warrantless patdown search that resulted in the officer finding packets of cocaine was not incident to a lawful arrest and was therefore illegal per se, because the officer did not announce his arrest of defendant until after the search disclosed the cocaine. State v. Aguillard, 357 So. 2d 535, 1978 La. LEXIS 7391 (Apr. 10, 1978).

• Interrogation

•• Miranda Rights

••• Custodial Interrogation. — Where defendant was given Miranda warnings, and the confession came eight hours after his arrest, and defendant had not been continuously interrogated, and the confession was voluntary, even though the pre-confession arrest made at the sheriff’s office where the confession was made was illegal, the confession was admissible. State v. Simms, 554 So. 2d 757, 1989 La. App. LEXIS 2514 (Dec. 13, 1989), affirmed by 571 So. 2d 145, 1990 La. LEXIS 2838 (La. 1990).

•• Voluntariness. — Defendant was not under arrest within the meaning of La. Code Crim. Proc. Ann. art. 201 where he went with police to answer questions about an investigation he had initiated, or when he later drove to the police department at the request of the police; defendant was not entitled to have his statements suppressed. State v. Statum, 390 So. 2d 886, 1980 La. LEXIS 9067 (Nov. 10, 1980), writ of certiorari denied by 450 U.S. 969, 101 S. Ct. 1489, 67 L. Ed. 2d 619, 1981 U.S. LEXIS 1147, 49 U.S.L.W. 3643 (1981).

• Pretrial Motions & Procedures

•• Suppression of Evidence. — Trial court properly refused to suppress evidence where the defendant jumped out of a car at the exit to a parking lot when he saw the police, hit an officer when he was caught, and his car was stolen and contained stolen jewelry. State v. Nieves, 525 So. 2d 1203, 1988 La. App. LEXIS 1261 (May 16, 1988).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: Analyzing Seizures Under the Louisiana Constitution After State v. Tucker: A Different Perspective. 54 La. L. Rev. 1731 (July, 1994).

Art. 202. Warrant of arrest; issuance.

A. A warrant of arrest may be issued by any magistrate pursuant to this Paragraph or as provided in Paragraph D of this Article and, except where a summons is issued under Article 209, shall be issued when all of the following occur:

(1) The person making the complaint executes an affidavit specifying, to his best knowledge and belief, the nature, date, and place of the offense, and the name and surname of the offender if known, and of the person injured if there be any. An affidavit containing the electronic signature of the applicant shall satisfy the constitutional requirement that the testimony of the applicant be made under oath, provided that such signature is made under penalty of perjury and in compliance with R.S. 9:2603.1(D).

(2) The magistrate has probable cause to believe that an offense was committed and that the person against whom the complaint was made committed it.

B. (1) A justice of the peace shall not have the authority to issue a warrant for the arrest of a peace officer for acts performed while in the course and scope of his official duties.

(2) A justice of the peace shall not issue a warrant for the arrest of an administrator of any public or private elementary, secondary, high school, vocational-technical school, college, university, or licensed child day care center in this state or a teacher in any public or private elementary, secondary, high school, vocational-technical school, college, or university in this state who is acting in the course and scope of his official duties, unless an independent investigation into the allegations has been conducted and the investigator’s findings support the allegations contained in the affidavit required in Subparagraph (A)(1) of this Article.

C. When complaint is made before a magistrate of the commission of an offense in another parish, the magistrate shall also immediately notify the district attorney of the parish in which the offense is alleged to have been committed.

D. A warrant of arrest may be issued when the person making the complaint executes an oath specifying, to his best knowledge and belief, the nature, date, and place of the offense, and the name and surname of the offender if known, and of the person injured if there be any, using telephone and facsimile transmission equipment under all of the following conditions:

(1) The oath is made during a telephone conversation with the magistrate, after which the declarant shall sign his or her declaration in support of the warrant of probable cause for arrest. The proposed warrant and all supporting declarations and attachments shall then be transmitted to the magistrate utilizing facsimile transmission equipment.

(2) The magistrate shall confirm with the declarant the receipt of the warrant and the supporting declarations and attachments. The magistrate shall verify that all the pages sent have been received, that all pages are legible, and that the declarant’s signature is acknowledged as genuine.

(3) If the magistrate has probable cause to believe that an offense was committed and that the person against whom the complaint was made committed it and decides to issue the warrant, he or she shall:

(a) Sign the warrant.

(b) Note on the warrant the exact date and time of the issuance of the warrant.

(c) Indicate on the warrant that the oath of the declarant was administered orally over the telephone. The completed warrant, as signed by the magistrate, shall be deemed to be the original warrant.

(d) The magistrate shall transmit via facsimile transmission equipment the signed warrant to the declarant who shall telephonically acknowledge its receipt. The magistrate shall then telephonically authorize the declarant to write the words “duplicate original” on the copy of the completed warrant transmitted to the declarant, and this document shall be deemed to be a duplicate original warrant.

(4) The warrant shall be in the form required by Article 203.

E. Notwithstanding any other provision of law to the contrary, after December 31, 2010, a justice of the peace shall not have the authority to issue a warrant for arrest unless he has received a certificate of completion from the Attorney General’s Arrest Warrants Course for Justices of the Peace pursuant to R.S. 49:251.4. (Amended by Acts 1980, No. 535, § 1; Acts 1997, No. 783, § 1, eff. Aug. 15, 1997; Acts 2003, No. 650, § 1, eff. Aug. 15, 2003; Acts 2004, No. 833, § 1, eff. Aug. 15, 2004; Acts 2009, No. 222, § 1, eff. Aug. 15, 2009; Acts 2010, No. 58, § 2, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 58 added “all of the following occur” in the introductory language of (A); added the second sentence of (A)(1); and made related changes.

2009 Amendments. — The 2009 amendment by No. 222 added (E).

2004 Amendments. — Acts 2004, No. 833, § 1, effective August 15, 2004, inserted “or a teacher in any public or private elementary, secondary, high school, vocational-technical school, college, or university in this state” in (B)(2).

2003 Amendments. — Acts 2003, No. 650, § 1, effective August 15, 2003, inserted “pursuant to this Paragraph or as provided in Paragraph D of this Article” following “magistrate” in (A); added (D).

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article, like the former provision, implements Const. Art.§7, which prohibits seizure of persons except upon a warrant issue upon probable cause, supported by oath or affirmation, and describing the persons to be seized.

(b) Instead of the cumbersome language of Art. 62 of the 1928 Code describing the various judges vested with criminal jurisdiction an describing offenses upon which warrants could issue, this article simply uses the terms “magistrate” and “offense,” which are defined in Title XXXII of this Code.

(c) Because warrants could be issued under Art. 52 of the 192 Code upon affidavit of a “credible witness” and under Art. 53 of the 1928 Code upon oath of any “credible person” it appeared that credibility of the affiant was a sufficient ground for issuance of a warrant Therefore, to provide a proper foundation for arrest and to provide protection from unfounded warrants, the above article deletes the “credible person” test and requires that the magistrate must have probable cause to believe that the offense alleged in the affidavit was committed by the accused. Thus, the magistrate must make a determination of probable cause rather than issue a warrant simply because a credible person has made a complaint. This change makes our law consistent with Sec. 2 of the A.L.I. Code of Criminal Procedure, with Fed.Rule 4(a), and with statutes of many states cited in the A.L.I. Commentary.

(d) This article consolidates the requirement of Art. 52 of the 1928 Code that the affidavit set out the charge and the requirement of Art. 54 of the 1928 Code that the affidavit state the names of the offender and the injured and the date and place of the offense.

(e) A summons, instead of a warrant of arrest, is permissible under Art. 209 of this Code in misdeameanor cases.

(f) The requirement of notice to the district attorney of another parish is retained from the last clause of Art. 82 of the 1928 Code.

(g) The issuance of warrants of arrest upon indictment or information, formerly governed by Arts. 52 and 55 of the 1928 Code, is covered by Art. 496 of this Code.

JUDICIAL DECISIONS
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CRIMINAL LAW & PROCEDURE

• Arrests

•• Probable Cause. — Defendant’s conviction for second-degree murder was upheld because there was probable cause to support the issuance of a warrant of arrest under La. Code Crim. Proc. Ann. art. 202 as the detective on the scene observed blood stains in the vehicle that the suspect was driving, two witnesses confirmed that the suspect who shot the victim was driving a vehicle of the same description, and the owner of the vehicle informed the detective that she lent the car to defendant who was her brother. State v. Green, 750 So. 2d 343, 1999 La. App. LEXIS 3661 (Dec. 22, 1999), writ denied by La. 2000-0235, 766 So. 2d 1274, 2000 La. LEXIS 2349 (La. Aug. 31, 2000).

An affidavit was sufficient so that a warrant was based upon probable cause pursuant to La. Code Crim. Proc. Ann. art. 202 where there was no attempt to defraud the judge issuing the warrant although he was not told that the informant used had previously given a contradictory statement. State v. McCartney, 684 So. 2d 416, 1996 La. App. LEXIS 2354 (Oct. 9, 1996), writ of certiorari denied by La. 97-0508, 700 So. 2d 503, 1997 La. LEXIS 2589 (La. Sept. 5, 1997), writ of certiorari denied by 522 U.S. 1002, 118 S. Ct. 573, 139 L. Ed. 2d 412, 1997 U.S. LEXIS 7183, 66 U.S.L.W. 3386 (1997).

Where evidence of a telephone bill showing a call from a victim’s residence to Las Vegas, combined with all the other evidence, supported an inference that defendant was at the victim’s house at the time of the murder, probable cause existed and a warrant to arrest defendant was properly issued pursuant to La. Code Crim. Proc. Ann. art. 202. State v. Savage, 575 So. 2d 478, 1991 La. App. LEXIS 220 (Feb. 6, 1991), writ of certiorari denied by 586 So. 2d 556, 1991 La. LEXIS 2787 (La. 1991).

Arrest warrants based on a detective’s affidavit, which stated what he had been told by an undercover agent concerning defendant’s sales of crack cocaine, were valid because hearsay was admissible to show probable cause. State v. Lewis, 573 So. 2d 565, 1991 La. App. LEXIS 48 (Jan. 16, 1991).

Except for what was contained in the police affidavit for a warrant for defendant’s arrest for burglary, the magistrate had not been informed of any probable cause to believe that defendant committed the burglary as alleged, and the warrant was invalid under La. Code Crim. Proc. Ann. art. 202. State v. Keno, 534 So. 2d 160, 1988 La. App. LEXIS 2329 (Nov. 9, 1988), writ of certiorari denied by 540 So. 2d 338, 1989 La. LEXIS 785 (La. 1989).

There were no misrepresentations either by commission or omission by a police officer in an affidavit for an arrest warrant, and the affidavit established probable cause for defendant’s arrest. State v. Williams, 448 So. 2d 659, 1984 La. LEXIS 8437 (Feb. 27, 1984).

Affidavits supporting defendants’ arrest warrants described in detail the crimes with which defendants were charged and further stated that photographs of defendants were identified by the victims as perpetrators of the offenses; the facts set forth in the affidavits established probable cause for the magistrate to believe that defendants committed the crimes described. State v. Jones, 408 So. 2d 1285, 1982 La. LEXIS 9887 (Jan. 25, 1982).

•• Warrants. — Defendant was not entitled to reversal of his conviction for armed robbery of a convenience store because his arrest warrant was valid under La. Code Crim. Proc. Ann. art. 202, as the affidavit in support of the warrant stated the correct date of the offense and there was no evidence that the dates on the warrant had been changed. State v. Francis, 748 So. 2d 484, 1999 La. App. LEXIS 2717 (Oct. 6, 1999), writ denied by La. 2000-0544, 773 So. 2d 156, 2000 La. LEXIS 3238 (La. Nov. 13, 2000).

Although a rule to revoke was the equivalent of a summons for instituting a probation revocation proceeding pursuant to La. Code Crim. Proc. Ann. art. 899A, probation revocation proceedings instituted against defendant were invalid and had to be annulled and set aside where defendant’s probation officer had filed rules to revoke that were not supported by affidavit or executed under oath as required for summons or warrants under La. Code Crim. Proc. Ann. arts. 202 and 385. State v. Krummel, 593 So. 2d 1368, 1992 La. App. LEXIS 170 (Jan. 31, 1992), writ of certiorari denied by 597 So. 2d 1028, 1992 La. LEXIS 1567 (La. 1992).

Defendant’s probation revocation proceeding was improperly convened on the grounds that the probation officer’s letter and rule to revoke were not executed under oath, that the supporting documents could not meet the requirements for a valid arrest warrant under La. Code Crim. Proc. Ann. art. 202, and that the defects were substantive and could not be corrected by an amendment. State v. Norwood, 587 So. 2d 75, 1991 La. App. LEXIS 2487 (Sept. 18, 1991).

Where evidence of a telephone bill showing a call from a victim’s residence to Las Vegas, combined with all the other evidence, supported an inference that defendant was at the victim’s house at the time of the murder, probable cause existed and a warrant to arrest defendant was properly issued pursuant to La. Code Crim. Proc. Ann. art. 202. State v. Savage, 575 So. 2d 478, 1991 La. App. LEXIS 220 (Feb. 6, 1991), writ of certiorari denied by 586 So. 2d 556, 1991 La. LEXIS 2787 (La. 1991).

Arrest warrants based on a detective’s affidavit, which stated what he had been told by an undercover agent concerning defendant’s sales of crack cocaine, were valid because hearsay was admissible to show probable cause. State v. Lewis, 573 So. 2d 565, 1991 La. App. LEXIS 48 (Jan. 16, 1991).

Warrant issued for defendant’s arrest based on violation of his probation was invalid where the rules to revoke filed by his probation officer were not supported by affidavits executed under oath. State v. Forest, 571 So. 2d 893, 1990 La. App. LEXIS 2943 (Dec. 12, 1990), writ of certiorari denied by 577 So. 2d 13, 1991 La. LEXIS 690 (La. 1991).

La. Code Crim. Proc. Ann. art. 202 required that an arrest warrant be supported by an affidavit of the complainant, and a warrant which was not supported by an affidavit was improperly issued; defendant’s probation revocation was improperly instituted. State v. Arceneaux, 570 So. 2d 215, 1990 La. App. LEXIS 2617 (Nov. 14, 1990).

In a proceeding to revoke defendant’s probation, the probation officer’s letter and rule to revoke were not affidavits because they were not made under oath, as required by La. Code Crim. Proc. Ann. art. 385; because no affidavits were prepared in support of the warrant and the rule, the warrant and rule were illegally issued in violation of La. Code Crim. Proc. Ann. art. 202. State v. Armour, 564 So. 2d 360, 1990 La. App. LEXIS 1566 (June 6, 1990), writ denied by 569 So. 2d 961, 1990 La. LEXIS 2669 (La. 1990).

Probationary period was not tolled as provided in La. Code Crim. Proc. Ann. art. 899(D), because letters from a probation officer, upon which an arrest warrant issued, were not affidavits under oath as required by La. Code Crim. Proc. Ann. arts. 202 and 385. State v. Mims, 552 So. 2d 664, 1989 La. App. LEXIS 2106 (Nov. 1, 1989).

Except for what was contained in the police affidavit for a warrant for defendant’s arrest for burglary, the magistrate had not been informed of any probable cause to believe that defendant committed the burglary as alleged, and the warrant was invalid under La. Code Crim. Proc. Ann. art. 202. State v. Keno, 534 So. 2d 160, 1988 La. App. LEXIS 2329 (Nov. 9, 1988), writ of certiorari denied by 540 So. 2d 338, 1989 La. LEXIS 785 (La. 1989).

Arrest warrant was not fundamentally defective pursuant to La. Code Crim. Proc. Ann. art. 202 because it was properly issued pursuant to the officer’s sworn affidavit, which stated sufficient facts on which a neutral magistrate could base a reasonable probable cause to believe an offense was committed and that defendant committed it, as the officer had been in the drugstore parking lot when he was advised of the in-progress robbery, saw defendant, and was informed by a witness that the witness had loaned a shotgun to defendant. State v. Sepcich, 473 So. 2d 380, 1985 La. App. LEXIS 9498 (July 8, 1985).

There were no misrepresentations either by commission or omission by a police officer in an affidavit for an arrest warrant, and the affidavit established probable cause for defendant’s arrest. State v. Williams, 448 So. 2d 659, 1984 La. LEXIS 8437 (Feb. 27, 1984).

Affidavits supporting defendants’ arrest warrants described in detail the crimes with which defendants were charged and further stated that photographs of defendants were identified by the victims as perpetrators of the offenses; the facts set forth in the affidavits established probable cause for the magistrate to believe that defendants committed the crimes described. State v. Jones, 408 So. 2d 1285, 1982 La. LEXIS 9887 (Jan. 25, 1982).

Arrest warrant affidavit, which was based upon the theft victim’s observations of the stolen hood and two suspects’ admissions to the victim that they stole the hood with defendant, established probable cause to arrest defendant. State v. Cook, 404 So. 2d 1210, 1981 La. LEXIS 10443 (Sept. 28, 1981).

Defendant’s arrest warrant was not defective where a police officer’s affidavit based on hearsay evidence sufficiently supported the warrant and the magistrate had authority to issue a warrant even though the court in which the magistrate presided did not have jurisdiction over the matter. State v. Jenkins, 338 So. 2d 276, 1976 La. LEXIS 4181 (June 21, 1976).

• Pretrial Motions & Procedures

•• Suppression of Evidence. — There were no misrepresentations either by commission or omission by a police officer in an affidavit for an arrest warrant, and the affidavit established probable cause for defendant’s arrest. State v. Williams, 448 So. 2d 659, 1984 La. LEXIS 8437 (Feb. 27, 1984).

• Sentencing

•• Alternatives

••• Probation

•••• General Overview. — Order issued by the trial court to commence revocation proceedings was deficient pursuant to La. Code Crim. Proc. Ann. art. 899(A) because it did not make reference to the revocation of defendant’s probation and it was not supported by an affidavit as required by La. Code Crim. Proc. Ann. art. 202. State v. London, 617 So. 2d 621, 1993 La. App. LEXIS 1498 (Apr. 14, 1993).

Defendant’s admission of a parole violation and a stipulation entered into by defendant and the State that extended the term of his probation cured any earlier procedural defects with respect to the institution of the probation revocation proceeding; the motion and order for hearing to revoke probation was based on a letter unsupported by an affidavit. State v. Stelly, 614 So. 2d 90, 1992 La. App. LEXIS 4347 (July 10, 1992).

Defendant correctly argued that because his probation was invalidly extended in violation of La. Code Crim. Proc. Ann. art. 202, it continued uninterrupted until its expiration on February 14, 1990, and at that point, defendant automatically satisfied the sentence imposed on him. State v. Johnson, 602 So. 2d 729, 1992 La. App. LEXIS 1701 (May 15, 1992), writ of certiorari denied by 601 So. 2d 663, 1992 La. LEXIS 2227 (La. 1992).

Although a rule to revoke was the equivalent of a summons for instituting a probation revocation proceeding pursuant to La. Code Crim. Proc. Ann. art. 899A, probation revocation proceedings instituted against defendant were invalid and had to be annulled and set aside where defendant’s probation officer had filed rules to revoke that were not supported by affidavit or executed under oath as required for summons or warrants under La. Code Crim. Proc. Ann. arts. 202 and 385. State v. Krummel, 593 So. 2d 1368, 1992 La. App. LEXIS 170 (Jan. 31, 1992), writ of certiorari denied by 597 So. 2d 1028, 1992 La. LEXIS 1567 (La. 1992).

Defendant’s probation revocation had to be annulled and set aside because the rule to initiate the revocation proceedings filed by the probation officer was not supported by an affidavit or executed under oath even though the rule alleged specific violations of probationary conditions. State v. Johnson, 592 So. 2d 821, 1991 La. App. LEXIS 3580 (Dec. 30, 1991), writ of certiorari denied by 592 So. 2d 1337, 1992 La. LEXIS 867 (La. 1992).

Warrant issued for defendant’s arrest based on violation of his probation was invalid where the rules to revoke filed by his probation officer were not supported by affidavits executed under oath. State v. Forest, 571 So. 2d 893, 1990 La. App. LEXIS 2943 (Dec. 12, 1990), writ of certiorari denied by 577 So. 2d 13, 1991 La. LEXIS 690 (La. 1991).

Where two rules to revoke defendant’s probation and a later warrant for his arrest were issued based on letters from the probation department, they were found to have been illegally issued because La. Code Crim. Proc. Ann. art. 202 required that supportive affidavits be obtained; accordingly, the probation revocation was set aside. State v. Morgan, 567 So. 2d 677, 1990 La. App. LEXIS 2090 (Sept. 13, 1990), writ of certiorari denied by 573 So. 2d 1132, 1991 La. LEXIS 260 (La. 1991).

In a proceeding to revoke defendant’s probation, the probation officer’s letter and rule to revoke were not affidavits because they were not made under oath, as required by La. Code Crim. Proc. Ann. art. 385; because no affidavits were prepared in support of the warrant and the rule, the warrant and rule were illegally issued in violation of La. Code Crim. Proc. Ann. art. 202. State v. Armour, 564 So. 2d 360, 1990 La. App. LEXIS 1566 (June 6, 1990), writ denied by 569 So. 2d 961, 1990 La. LEXIS 2669 (La. 1990).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The correct procedure for obtaining arrest warrant from a J.P. is found in arts. 202 and 203 of the C.Cr.P. Blank warrants with signature of J.P. affixed should not be issued. There is no requirment in either Art. 202 or 203 that a person and/or peace officer executing an affidavit in support of an arrest warrant have firsthand knowledge of the crime which is alleged to have occurred., OPINION No. 78-1011, La. Atty. Gen. Op. No. 1978-1011; 1978 La. AG LEXIS 440.

Act. 368 of 1977; C.Cr.P. arts. 202, 931, 382, and 209, OPINION No. 78-326, La. Atty. Gen. Op. No. 1978-326; 1978 La. AG LEXIS 927.

Louisiana does have criminal sanction for violation of Licensing Requirements to Practice of Real Estate. Chapter 17, Title 37:1458 provides for fine of $2,000 or two years in prison or both and for arrest of individuals on warrant issued by a Magistrate, OPINION No. 78-15, La. Atty. Gen. Op. No. 1978-15; 1978 La. AG LEXIS 1064.

Justice of the Peace must file affidavit of charges with District Attorney in order that a criminal prosecution may be instituted. Justice of the peace may be held personally liable for failure to perform a duty required by law., OPINION No. 82-610, La. Atty. Gen. Op. No. 1982-610; 1982 La. AG LEXIS 35.

A justice of the peace does not have the legal authority to drop any charges which formed the basis of his issuance of an arrest warrant even if requested to do so by the complainant., OPINION No. 82-1028, La. Atty. Gen. Op. No. 1982-1028; 1982 La. AG LEXIS 63.

A justice of the peace may include more than one charge in an arrest warrant; a “credible person” may be any age as long as probable cause has been established; a justice of the peace need only notify a constable or another peace officer that an order needs to be served it is his responsibility to pick it up and serve it., OPINION No. 82-847, La. Atty. Gen. Op. No. 1982-847; 1982 La. AG LEXIS 184.

R.S. 42:63; R.S. 13:2584, OPINION No. 82-492, La. Atty. Gen. Op. No. 1982-492; 1982 La. AG LEXIS 502.

57: Justice of peace may issue arrest warrant outside of his ward, OPINION No. 82-14, La. Atty. Gen. Op. No. 1982-14; 1982 La. AG LEXIS 718.

A justice of the peace may issue an arrest warrant for a law enforcement officer only when the officer is clearly acting as a private citizen. Such a warrant may be issued by an authorized court, or a complaint may be made to various offices having the power to investigate. art. 191 of the Code of Civil Procedure has no bearing on the criminal jurisdiction of justice of the peace courts., OPINION No. 83-910, La. Atty. Gen. Op. No. 1983-910; 1984 La. AG LEXIS 471.

R.S. 13:2584; R.S. 13:2584(C), OPINION No. 85-576, La. Atty. Gen. Op. No. 1985-576; 1985 La. AG LEXIS 294.

La. Code of Crim. Proc. art. 202 and art. 931., OPINION No. 85-600, La. Atty. Gen. Op. No. 1985-600; 1985 La. AG LEXIS 352.

Justices of the Peace may issue arrest warrants in all cases, including capital cases and those necessarily punishable at hard labor. Therefore, Opinion Number 82-492 is hereby recalled., OPINION No. 86-195, La. Atty. Gen. Op. No. 1986-195; 1986 La. AG LEXIS 643.

A justice of the peace may have his arrest warrant executed through any peace officer having authority to arrest persons in the jurisdiction where the arrestee is found., OPINION No. 85-710, La. Atty. Gen. Op. No. 1985-710; 1986 La. AG LEXIS 734.

An officer may obtain a probable cause affidavit for a warrantless arrest, pursuant to La. C.Cr.P. art. 230.2, from any parish or municipal officer who qualifies under the definition of “magistrate” in La. C.Cr.P. art. 931 (i.e., any judge, justice of the peace, or a mayor of a mayor’s court)., OPINION No. 92-710, La. Atty. Gen. Op. No. 1992-710; 1992 La. AG LEXIS 556.

A municipal peace officer has the authority to enforce those “ordinance[s] providing a penal sanction” which may include a parish ordinance providing a penal sanction., OPINION No. 93-761, La. Atty. Gen. Op. No. 1993-761; 1994 La. AG LEXIS 71.

A justice of the peace may write a warrant for issuing a worthless check pursuant to R.S. 14:71 and may hear the corresponding civil suit if the amount owed does not exceed $2,000. A business may go directly to a justice of the peace and request a warrant for an NSF check violation and does not have to go first through the collections division of the district attorney’s office. A civil suit on an NSF check may be brought in the ward in which the defendants resides, or in the ward in which the contract/check was tendered., OPINION No. 97-193, La. Atty. Gen. Op. No. 1997-193; 1997 La. AG LEXIS 179.

A justice of the peace may recall an arrest warrant after he has written or issued the warrant., OPINION No. 97-219, La. Atty. Gen. Op. No. 1997-219; 1997 La. AG LEXIS 181.

Justices of the peace may issue arrest warrants in all cases, including capital cases and those necessarily punishable at hard labor, except for those cases specifically enumerated in Code of Criminal Procedure art. 202., OPINION No. 97-420, La. Atty. Gen. Op. No. 1997-420; 1998 La. AG LEXIS 28.

Exercising his authority as committing magistrate, a Justice of the Peace may issue an arrest warrant in accordance with CCP art. 202 in an offense which occurred anywhere in the parish from which that Justice of the Peace is elected., OPINION No. 98-419, La. Atty. Gen. Op. No. 1998-419; 1998 La. AG LEXIS 554.

A private property owner or his lessee may restrict parking on private property provided those restrictions are made known to the public by signs, posts, fences or other warning devices. Opinion No. 06-0043. 2006 La. AG LEXIS 245.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: Determination of Probable Cause for a Warrantless Arrest: A Casenote on County of Riverside v. Mclaughlin. 52 La. L. Rev. 1311 (May, 1992).

Note: Analyzing Seizures Under the Louisiana Constitution After State v. Tucker: A Different Perspective. 54 La. L. Rev. 1731 (July, 1994).

Essay: The Emergence of John Minor Wisdom as Intellectual Leader of the Fifth Circuit: Reflecting Back on the Forty-Fifth Anniversary of His Joining the Court. 77 Tul. L. Rev. 915 (March, 2003).

Art. 203. Form and contents of warrant.

The warrant of arrest shall:

(1) Be in writing and be in the name of the State of Louisiana;

(2) State the date when issued and the municipality or parish where issued;

(3) State the name of the person to be arrested, or, if his name is unknown, designate the person by any name or description by which he can be identified with reasonable certainty;

(4) State the offense charged against the person to be arrested;

(5) Command that the person against whom the complaint was made be arrested and booked; and

(6) Be signed by the magistrate with the title of his office.

The warrant of arrest may specify the amount of bail in noncapital cases when the magistrate has authority to fix bail.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The usual requirement of a written warrant in the name of the state is retained from Art. 49 of the 1928 Louisiana Code.’.

(b) In addition to the requirement that the warrant be dated, retained from Art. 50 of the 1928 Code, the above article requires that the place of issuance be stated in the warrant.

(c) The former Art. 50 permitted the use of “any name” if the true name of the person to be arrested was unknown. In view of the constitutional prohibition against the seizure of a person unless he is particularly described in the warrant (Const. Art. I,§7), the validity of a statute permitting the use of a “John Doe” warrant is questionable. The requirement of this article that the unknown person must be so described that he can be identified with reasonable certainty should satisfy the constitutional requirement.

(d) The requirement that the warrant state the offense charged against the accused is retained from Art. 49 of the 1928 Code, and is in accord with the rule in the majority of the states. Art. 206 of this Code permits amendment of the warrant if it is defective.

(e) The new provision that the warrant command that the arrested person be booked is consistent with Art. 228, which continues the requirement that every arrested person be booked. The provision is consistent with the prior Louisiana procedures, i. e., that every person arrested was booked, but preliminary examinations were held only if demanded. Art. 229 of this Code requires the officer in charge of the jail or police station to inform the booked person of his right to a preliminary examination. Preliminary examinations are provided for in Title VII.

(f) The new requirement that the warrant may specify the amount of bail eliminates the period of unnecessary incarceration which sometimes occurred prior to the fixing of bail. This article excepts capital cases, because bail usually is not allowed in such cases. Exception is made also in the case of a magistrate who has no authority to fix bail; for example a justice of the peace has no authority to fix bail for a capital offense or an offense necessarily punishable by hard labor.

(g) The usual requirement that the warrant shall be signed by the magistrate and shall show his title is retained from Arts. 49 and 50 of the 1928 Louisiana Code.
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CRIMINAL LAW & PROCEDURE

• Arrests

•• Warrants. — A suit for unlawful arrest and malicious prosecution was dismissed where the facts were insufficient to support the cause of action because the arrest took place pursuant to a facially valid arrest warrant under La. Code Crim. Proc. Ann. art. 203. Touchton v. Kroger Co., 512 So. 2d 520, 1987 La. App. LEXIS 9803 (June 26, 1987).

• Search & Seizure

•• Search Warrants

••• Particularity. — There is no requirement that an application for a search warrant contain the full name, photograph or criminal history of a person suspected of residing at the place where contraband is believed to be. State v. Williams, 788 So. 2d 515, 2001 La. App. LEXIS 1235 (May 9, 2001), writ denied by La. 2001-1813, 815 So. 2d 832, 2002 La. LEXIS 1556 (La. May 10, 2002).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A justice of the peace may include more than one charge in an arrest warrant; a “credible person” may be any age as long as probable cause has been established; a justice of the peace need only notify a constable or another peace officer that an order needs to be served it is his responsibility to pick it up and serve it., OPINION No. 82-847, La. Atty. Gen. Op. No. 1982-847; 1982 La. AG LEXIS 184.

R.S. 42:63; R.S. 13:2584, OPINION No. 82-492, La. Atty. Gen. Op. No. 1982-492; 1982 La. AG LEXIS 502.

It is our opinion that the justice of the peace may compel the appearance before his court of a party to whom he has had issued a summons. This summons must be in compliance with La. Code Crim. Proc. Ann. art. 208, OPINION No. 84-562, La. Atty. Gen. Op. No. 1984-562; 1984 La. AG LEXIS 357.

OPINION NUMBER 95-38A, La. Atty. Gen. Op. No. 1995-38; 1995 La. AG LEXIS 260.

As long as the warrant clearly states the offense for which a person is charged and each offense is adequately described, placing multiple charges on one warrant does not derogate from the procedural law enunciated in La. Code Crim. Proc. Ann. art. 203, OPINION No. 96-118, La. Atty. Gen. Op. No. 1996-118; 1996 La. AG LEXIS 130.

A judge may authorize a clerk of court to sign court orders; however, there is no statutory authority for a clerk to sign and issue such court orders in the absence of express authorization by the judge to sign that order. If a warrant is valid on its face, a marshal should execute the warrant., Opinion No. 03-0295, La. Atty. Gen. Op. No. 2003-0295; 2003 La. AG LEXIS 388.

A police officer must issue a summons for any traffic offense, except otherwise provided for in La. Rev. Stat. Ann. § 32:391(C); a police officer may use his discretion to issue a summons, instead of arresting the individual, for other municipal offenses provided the conditions of La. Code Crim. Proc. Ann. art. 211 are met; and a police officer must arrest an individual who has an outstanding warrant, as per La. Code Crim. Proc. Ann. art. 203. Opinion No. 07-0281. 2007 La. AG LEXIS 256.

Art. 204. Execution of warrant.

The warrant shall be directed to all peace officers in the state. It shall be executed only by a peace officer, and may be executed in any parish by any peace officer having authority in the territorial jurisdiction where the person arrested is found, or by any peace officer having authority in one territorial jurisdiction in this state who enters another jurisdiction in close pursuit of the person arrested.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article, as did Art. 51 of the 1928 Louisiana Code, directs the warrant to peace officers generally, but does not authorize its execution by private persons. Because the definition is an extremely difficult one, and because Louisiana has had no difficulty with the undefined term “peace officer” in its arrest provision, no definition is included in this Code. The term in its commonly accepted sense generally includes sheriffs, deputies, constables, marshals, city police, and other officers who enforce public peace.

(b) The former Art. 51 simply stated that the warrant should be executed by “a peace officer,” but the former Art. 51.1 authorized any officer holding a warrant, to pursue the accused into any parish and arrest him there. To clarify the law, the above article limits execution of the warrant to a peace officer “having authority in the territorial jurisdiction where the person arrested is found,” except in case of “close pursuit” by an officer from another jurisdiction of the state.

(c) Arts. 66 and 67 of the 1928 Code provided the authority and procedure for execution of warrants of arrest by state police on order of the governor in cases where local peace officers failed to arrest the accused within a reasonable time. Those provisions are omitted as being unnecessary, because the above Art. 204 authorizes execution of warrants by officers having authority in the territorial jurisdiction, and R.S. 40:1379 gives state police, statewide, the same law enforcement powers as sheriffs, constables, and police officers have in their respective jurisdictions.
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CRIMINAL LAW & PROCEDURE

• Arrests

•• Warrantless Arrest. — Where officers began trailing bank robbers with a dog immediately after a robbery and encountered defendant on railroad tracks only two hours later, within five and one-half miles from where the robbery occurred, the exception of close pursuit was applicable, even though the officers were outside of their territorial jurisdiction. State v. Washington, 444 So. 2d 320, 1983 La. App. LEXIS 10003 (Dec. 22, 1983), review denied by 445 So. 2d 450, 1984 La. LEXIS 8190 (La. 1984).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A justice of the peace may include more than one charge in an arrest warrant; a “credible person” may be any age as long as probable cause has been established; a justice of the peace need only notify a constable or another peace officer that an order needs to be served it is his responsibility to pick it up and serve it., OPINION No. 82-847, La. Atty. Gen. Op. No. 1982-847; 1982 La. AG LEXIS 184.

In Louisiana the term “peace officer” is synonymous with “law enforcement officer” and Ryan Airport Police/CFR personnel would fall within the definition of “peace officer.” The spouses and dependent children of Ryan Airport Police/ CFR personnel do not qualify for benefits under R.S. 33:2201 or R.S. 33:1981., OPINION No. 82-695, La. Atty. Gen. Op. No. 1982-695; 1982 La. AG LEXIS 368.

Justice of peace may issue arrest warrant outside of his ward, OPINION NUMBER 82-14, La. Atty. Gen. Op. No. 1982-14; 1982 La. AG LEXIS 718.

A justice of the peace may have his arrest warrant executed through any peace officer having authority to arrest persons in the jurisdiction where the arrestee is found., OPINION No. 85-710, La. Atty. Gen. Op. No. 1985-710; 1986 La. AG LEXIS 734.

A municipal police officer’s police power is limited to the territorial jurisdiction in which he is employed. A municipal police officer should be commissioned under R.S. 40:1379.1 or R.S. 33:1435.1 in order to have police power outside of his territorial jurisdiction., OPINION NO 88-116, La. Atty. Gen. Op. No. 1988-116; 1988 La. AG LEXIS 76.

A decision as to which agency is responsible for guarding a person arrested in one territorial jurisdiction while receiving medical assistance in another territorial jurisdiction can only be made by the respective agencies in a spirit of cooperation and in furtherance of a safe and ordered society., OPINION NUMBER 88-121, La. Atty. Gen. Op. No. 1988-121; 1988 La. AG LEXIS 95.

Sheriff has no duty to transport out-of-parish patient under physician’s emergency certificate (PEC) issued in another parish; Coroner has highest authority in civil commitment, and sheriff should defer to judgment of Coroner in civil commitments over that of issuing physician., OPINION NUMBER 89-583, La. Atty. Gen. Op. No. 1989-583; 1989 La. AG LEXIS 563.

A felony conviction set aside pursuant to C.Cr.P. Art. 893 may not be expunged of record. A felony conviction set aside pursuant to C.Cr.P. Art 893 may serve as the predicate conviction for a prosecution instituted under R.S. 14:95.1. Ownership of a firearm may constitute constructive possession of a firearm as one element of the crime of possession of a firearm by a convicted felon. A permit to possess firearms issued to a convicted felon who has completed the requirements of R.S. 14:95.1(C)(2) is valid only within the parish in which it is issued., OPINION NUMBER 92-320, La. Atty. Gen. Op. No. 1992-320; 1992 La. AG LEXIS 231.

Discusses a municipal police officer’s police power within and outside his territorial jurisdiction., OPINION NUMBER 94-217, La. Atty. Gen. Op. No. 1994-217; 1994 La. AG LEXIS 469.

When a defendant has made a timely appearance, the court shall rescind the bond forfeiture and may release the defendant under the original bail obligation or set a new bail obligation., OPINION No. 94-479, La. Atty. Gen. Op. No. 1994-479; 1994 La. AG LEXIS 613.

A municipality may not procure the service of a bail bondsman in order to collect on unpaid bench warrants., OPINION No. 96-85, La. Atty. Gen. Op. No. 1996-85; 1996 La. AG LEXIS 104.

A constable is considered a peace officer under Louisiana Law and therefore may issue a citation for careless operation of a vehicle provided the crime was committed in his presence. An elected ward constable may not hold a position in the federal government, specifically with the Federal Bureau of Prisons or with the Immigration and Naturalization Service (INS)., OPINION NUMBER 97-109, La. Atty. Gen. Op. No. 1997-109; 1997 La. AG LEXIS 149.

Local law enforcement officers may assist bounty hunters in locating and apprehending fugitives within their jurisdiction., Opinion No. 99-119, La. Atty. Gen. Op. No. 1999-119; 1999 La. AG LEXIS 157.

A bail bondsman may carry a non-concealed weapon and use reasonable force in order to arrest his principal. A bondsman who, after announcing his identify and purpose, has been wrongfully refused admittance, may use reasonable force to enter his principal’s residence in order to effectuate the arrest. There is no law requiring a bondsman to report to the sheriff upon arrival in a parish. However, there is a duty to promptly report the arrest of the principal to the nearest jail or police station., Opinion No. 01-70, La. Atty. Gen. Op. No. 2001-70; 2001 La. AG LEXIS 221.

It is the opinion of this office that constables are within the definition of “peace officers” pursuant to La. C. Cr. P. Article 204 official comment (a) and La. R.S. 46:1802. More particularly, under La. R.S. 13:2163, the constables of the First and Second City Courts of New Orleans and their deputies are granted the powers of “peace officers”. Further, the New Orleans police department is mandated to provide for one or more officers to execute the orders and decrees of the judge or judges pursuant to La. R.S. 13: 2507., Opinion No. 01-408, La. Atty. Gen. Op. No. 2001-408; 2001 La. AG LEXIS 521.

A constable is considered a peace officer and therefore for grants dealing with law enforcement., OPINION NO. 01-418, La. Atty. Gen. Op. No. 2001-418; 2002 La. AG LEXIS 10.

A Constable is a law enforcement officer entitled to qualified immunity for certain acts committed in the course and scope of employment. OPINION 02-0240, La. Atty. Gen. Op. No. 2002-0240; 2002 La. AG LEXIS 392.

R.S. 32:218 Authorizes certain groups to solicit contributions subject to the permission of the local governing authority. The local governing authority, therefore, has the power to condition such activities to ensure the safety of the participants and passers-by. R.S. 2798.1 and R.S. 2792.4 provide limitation of liability for the local governing authority’s officers and board members., Opinion 03-0394, 2003 La. AG LEXIS 493.

TREATISES AND LAW REVIEWS

Louisiana Treatises. — 1-2 Louisiana Tort Law § 2.09 > Chapter 2 INTENTIONAL TORTS AND DEFENSES > § 2.09 Defenses to Intentional Torts: Introduction.

Art. 205. Effective period.

A warrant of arrest remains in effect until executed.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is a restatement of the source provision and does not change the law.

(b) The provisions of Art. 67 of the 1928 Code which required the officer to file a statement of the reasons for nonexecution of a warrant after ten days, are omitted because they were not complied with, and compliance would serve no useful purpose.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — An arrest warrant for a violation of R.S. 14:71 is effective until executed, but the prosecution for the violation must take place within two to four years of the violation depending on the amount of the check. The “Seaman’s Act” is in force in Louisiana and a “seaman” is exempt from garnishment. Other then for the home solicitation sales, there is no “three-day right to cancel”., Opinion Number 98-88, La. Atty. Gen. Op. No. 1998-88; 1998 La. AG LEXIS 106.

Art. 206. Procedure when warrant defective.

A warrant of arrest shall not be quashed or abated, and a person in custody for an offense shall not be discharged from custody, because of any informality or defect in the warrant, but the warrant may be amended, so as to remedy the informality or defect.

COMMENTARY

Louisiana Official Revision Comments

1966. — The purpose of this article, which is taken almost verbatim from Sec. 5 of the A.L.I. Code of Criminal Procedure, is to facilitate a continuation of the arrest in situations where the original warrant of arrest is found defective in some particular. The article provides a uniform procedure in lieu of the various informal procedures heretofore used by different judges.
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CRIMINAL LAW & PROCEDURE

• Arrests

•• Warrants. — Defendant’s probation revocation proceeding was improperly convened on the grounds that the probation officer’s letter and rule to revoke were not executed under oath, that the supporting documents could not meet the requirements for a valid arrest warrant, and that the defects were substantive and could not be corrected by an amendment under La. Code Crim. Proc. Ann. art. 206. State v. Norwood, 587 So. 2d 75, 1991 La. App. LEXIS 2487 (Sept. 18, 1991).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — As long as the warrant clearly states the offense for which a person is charged and each offense is adequately described, placing multiple charges on one warrant does not derogate from the procedural law enunciated in C.Cr.P. Art. 203., OPINION No. 96-118, La. Atty. Gen. Op. No. 1996-118; 1996 La. AG LEXIS 130.

Art. 207. Procedure when arrest made for offense triable in another parish.

When an arrest under a warrant occurs in a parish other than that in which the alleged offense was committed, the person arrested shall be booked and imprisoned in the parish where he was arrested until he gives bail or is transferred to the parish where the offense is alleged to have been committed. A person awaiting transfer shall not be detained in custody in the parish of his arrest for a longer period than ten days.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article reduces the maximum period of imprisonment while awaiting transfer, from thirty to ten days.

(b) The booking requirement of Art. 207 insures an official record of the defendant’s arrest, and provides a device whereby he is immediately informed of his rights, including the right to demand a preliminary examination if he is to be held for several days prior to being transferred to the parish where the crime is triable.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A suspect pursued across parish lines and arrested without a warrant should generally be booked in the parish in which he is arrested., OPINION NUMBER 93-751, La. Atty. Gen. Op. No. 1993-751; 1994 La. AG LEXIS 38.

Art. 208. Summons; defined.

A summons is an order in writing, issued and signed by a magistrate or a peace officer in the name of the state, stating the offense charged and the name of the alleged offender, and commanding him to appear before the court designated in the summons at the time and place stated in the summons.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Every recent work on criminal procedure revision suggests the use of the summons in minor cases in which it appears that the accused will appear for trial. The summons offers the advantage of avoiding the time and inconvenience involved in making an arrest and in the making of bond. This is desirable in cases where the person charged with a petty offense is well established in the community and not likely to leave and also in cases involving responsible persons who are too poor to make bond but who can be depended upon to answer a summons. Provisions for extensive use of the summons are found in the A.L.I. Code,§§12-17, in Fed.Rule 4(b) (2), in Uniform Rule 5(a) (2) and in Sec. 9 of the Uniform Arrest Act. Its use is recommended by such prominent authorities as Orfield and Harno and it also has found wide acceptance in Europe, especially in England and France. The carefully stated A.L.I. provisions serve as the pattern for the summons articles in this Code.

(b) This article is based on Sec. 12(3) of the A.L.I. Code, with two minor changes. Firstly, the summons must state the offense charged, instead of following the A.L.I. requirement that it “set forth substantially the nature of the offense.” Secondly, authorization for issuance of a summons by ‘’a peace officer“ is added in order to allow its use in the situation where the officer would otherwise make an arrest for a misdemeanor committed in his presence. See Art. 211.

(c) The summons will be available for all petty offenses, including violation of local ordinances, under the definition of “misdemeanor” in Art. 933. The term “state” is defined in Art. 934(11) to include “a city or other political subdivision of the state.”

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — La. R.S. 14:92 applies to anyone 17 years of age or older. Traffic violations would not apply to La. R.S. 14:92 when juvenile is not responsible for any crime. La. R.S. 32:361.1 does permit discolored windows, reflective murals or louvered windows in certain situations. Police officer may pursue traffic violator beyond territorial jurisdiction under theory of close pursuit. Const. Art. 1, Sec. 13 would not apply to the issuing of a summons., OPINION No. 82-626, La. Atty. Gen. Op. No. 1982-626; 1982 La. AG LEXIS 383.

Peace officer may validly issue a summons for a misdemeanor violation instead of making an arrest., OPINION No. 82-1114, La. Atty. Gen. Op. No. 1982-1114; 1983 La. AG LEXIS 830.

It is our opinion that the justice of the peace may compel the appearance before his court of a party to whom he has had issued a summons. This summons must be in compliance with Article 208 C.Cr.P., OPINION No. 84-562, La. Atty. Gen. Op. No. 1984-562; 1984 La. AG LEXIS 357.

We conclude that a traffic ticket is synonymous with a “summons” as is provided in Code of Criminal Procedure Art. 208, and includes both traffic and “driving” offenses, as described in both title 32 and title 14 of the Louisiana Revised Statute. Thus, the clerk of court in Jefferson Parish shall be entitled to demand and receive a two dollar processing fee for every extension of time granted for payment of a fine for a traffic ticket issued for R.S. 14:98, 14:99, and 14:100, OPINION No. 00-290, La. Atty. Gen. Op. No. 2000-290; 2000 La. AG LEXIS 343.

First, a person may be arrested for the refusal to sign a traffic citation, but not for the violation of ‘resisting arrest’. Second, the type of bail, the amount, and [*2] the manner in which it is executed, is within the discretion of the city court judge or mayor’s court judge, as long as it is not contrary to any other law. However, once fixed by the court, the defendant, in posting the bond shall have the right to select either a commercial surety, a secured personal surety, or a cash deposit.“ Third, when the driver’s clasp is fastened, but the shoulder and/or chest harness is not properly across the chest and shoulder, then the safety belt is not “properly fastened about the body” and La. R.S. 32:295.1 has been violated. Finally, the law specifically does provide for certain instances where the deposit of the driver’s license in lieu of bail is an option. Opinion 06-0189. 2006 La. AG LEXIS 309.

Art. 209. When summons may be issued by magistrate.

When a complaint is made of the commission of a misdemeanor and the requirements of Article 202 are met, the magistrate may issue a summons instead of a warrant of arrest, if he has reasonable ground to believe that the person against whom the complaint is made will appear upon a summons. In a case where a summons has been issued, a warrant of arrest may be issued later in its place.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article authorizes magistrates to issue a summons in lieu of a warrant of arrest in all misdemeanor cases (including violations of local ordinances), and is in substantial accord with the A.L.I. Code,§12, which authorizes the summons when the alleged offense is a minor one. Authorization for the use of the summons in all misdemeanor cases has been adopted by five other states.

(b) Since the summons is to be employed in lieu of the more drastic warrant of arrest, this article appropriately requires that the magistrate must have reasonable ground to believe that the accused will appear in response to a summons. However, even when the requirement is met, the issuance of the summons in lieu of a warrant of arrest remains discretionary. This is in accord with the English rule and the rule in most of the American states which authorize summonses, but is unlike A.L.I. Code,§12, which makes the issuance mandatory in such case.

(c) The unrestricted authority of the magistrate to issue a warrant of arrest after he has issued a summons is broader than the A.L.I. rule, which authorizes the warrant following the summons only when the magistrate becomes satisfied that the person summoned will not appear. Since the magistrate may issue either a warrant of arrest or a summons, in the first place, the matter should remain within his discretion after he has issued a summons.
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CRIMINAL LAW & PROCEDURE

• Sentencing

•• Alternatives

••• Probation

•••• General Overview. — Summons issued against defendant to show cause why his probation should not be revoked lacked the supporting affidavit required by La. Code Crim. Proc. Ann. art. 209; thus, it was improperly issued and could not be used to institute a proceeding to revoke probation. State v. Davis, 562 So. 2d 936, 1990 La. App. LEXIS 1431 (May 16, 1990), writ denied by 568 So. 2d 1060, 1990 La. LEXIS 2474 (La. 1990).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — OPINION No. 78-326, La. Atty. Gen. Op. No. 1978-326; 1978 La. AG LEXIS 927.

Louisiana does have criminal sanction for violation of Licensing Requirements to Practice of Real Estate. Chapter 17, Title 37:1458 provides for fine of $2,000 or two years in prison or both and for arrest of individuals on warrant issued by a Magistrate, OPINION No. 78-15, La. Atty. Gen. Op. No. 1978-15; 1978 La. AG LEXIS 1064.

It is our opinion that the justice of the peace may compel the appearance before his court of a party to whom he has had issued a summons. This summons must be in compliance with Article 208 C.Cr.P., OPINION No. 84-562, La. Atty. Gen. Op. No. 1984-562; 1984 La. AG LEXIS 357.

Art. 210. Service of summons.

The service of a summons is made in the same manner as a citation in a civil action.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is taken from A.L.I. Code of Criminal Procedure§13. It permits domiciliary service. See C.C.P. Arts. 1231-1234.

(b) See Comment (c) under Art. 209 relative to issuance of warrant of arrest by a magistrate who has issued a summons. See also Art. 21 of this Code, relative to contempt of court by contumacious failure to comply with a summons.

Art. 211. Summons by officer instead of arrest and booking.

A. (1) When it is lawful for a peace officer to arrest a person without a warrant for a misdemeanor, or for a felony charge of theft or illegal possession of stolen things when the thing of value is five hundred dollars or more but less than one thousand dollars, he may issue a written summons instead of making an arrest if all of the following exist:

(a) The officer has reasonable grounds to believe that the person will appear upon summons.

(b) The officer has no reasonable grounds to believe that the person will cause injury to himself or another or damage to property or will continue in the same or a similar offense unless immediately arrested and booked.

(c) There is no necessity to book the person to comply with routine identification procedures.

(d) If an officer issues a summons for a felony described in this Paragraph, the officer issuing the summons has ascertained that the person has no prior criminal convictions.

(2) In any case in which a summons has been issued, a warrant of arrest may later be issued in its place.

B. (1) When a peace officer has reasonable grounds to believe a person has committed the offense of issuing worthless checks as defined by R.S. 14:71, he may issue a written summons instead of making an arrest if all of the following exist:

(a) He has reasonable grounds to believe that the person will appear upon summons.

(b) He has no reasonable grounds to believe that the person will cause injury to himself or another or damage to property unless immediately arrested.

(2) In any case in which a summons has been issued, a warrant of arrest may later be issued in its place.

C. (1) When a peace officer has reasonable grounds to believe a person has committed an offense of driving without a valid driver’s license in his possession, the officer shall make every practical attempt based on identifying information provided by the person to confirm that the person has been issued a valid driver’s license. If the officer determines that the person has been issued a valid driver’s license which is not under revocation, suspension, or cancellation, but that the license is not in his possession, the officer shall issue a written summons to the offender in accordance with law, commanding him to appear and answer the charge.

(2) The provisions of this Article shall in no way limit a peace officer from issuing a citation for operating a motor vehicle without physical possession of a valid driver’s license. (Amended by Acts 1982, No. 180, § 1; Acts 1995, No. 769, § 1; Acts 2006, No. 143, § 2, eff. Aug. 15, 2006; Acts 2011, No. 403, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 403 redesignated former (A), (A)(1) through (A)(4) and (B) as (A)(1), (A)(1)(a) through (A)(1)(d) and (A)(2); substituted “thing of value is five hundred dollars or more but less than one thousand dollars, he may issue a written summons” for “thing of value is three hundred dollars or more but less than five hundred dollars, he may give a written summons” in (A)(1); substituted “has ascertained” for “shall ascertain” in (A)(1)(d); added (B) and (C); and made related changes.

2006 Amendments. — Acts 2006, No. 143, § 2, effective August 15, 2006, substituted “three hundred dollars” for “one hundred dollars” in (A).

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is based upon the Uniform Arrest Act,§9, but has been carefully coordinated with Art. 209 of this Code, which authorizes magistrates to issue summonses instead of warrants of arrest. The article supplements those provisions by authorizing peace officers to issue summonses in cases where they might arrest without a warrant for a misdemeanor, which includes a violation of an ordinance.

(b) Issuance of a summons by a peace officer relieves both the officer and the violator from the delay and inconvenience involved in an arrest and also frees the officer from the inconvenience of applying to court for a summons and then having to serve it. Louisiana, like many other states, has for many years allowed peace officers to issue summonses for traffic violations. R.S. 32:391.

(c) The “reasonable ground” upon which a summons may be issued and the procedures to be followed upon noncompliance are the same whether the summons is issued by a magistrate or by a peace officer.
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CRIMINAL LAW & PROCEDURE

• Arrests

•• Warrantless Arrest. — Defendant’s arrest was not illegal even though police erroneously charged him with public drunkenness, a crime not included in the city code, rather than the crime of disturbing the peace under La. Rev. Stat. Ann. § 14:103(A)(3), because defendant’s conduct satisfied the statute; under La. Code Crim. Proc. Ann. art. 211, police were not required to issue defendant a summons or take him to his nearby home rather than incarcerate him due to his extremely intoxicated condition. State v. Droulia, 692 So. 2d 1330, 1997 La. App. LEXIS 841 (Apr. 2, 1997), writ of certiorari denied by La. 97-1163, 701 So. 2d 1332, 1997 La. LEXIS 3264 (La. Oct. 17, 1997).

In an action for false arrest, a citizen’s arrest for running a stop sign was held to be lawful because the police had reason to believe that she would not appear to answer the summons, where she attempted to grab her license and flee while the officer was issuing a ticket, and because the citizen had attempted to flee and had resisted arrest, both of which were misdemeanors for which an arrest could be made under La. Code Crim. Proc. An. art. 213, an arrrest was not expressly prohibited under art. 211. Boyer v. Lake Charles, 499 So. 2d 1064, 1986 La. App. LEXIS 5865 (Oct. 8, 1986).

In proceedings charging defendant with second offense possession of marijuana, the marijuana was required to be suppressed because it was not seized pursuant to a search incident to full-custody arrest under La. Code Crim. Proc. Ann. art. 228 with the purpose of booking the defendant, as defendant was detained for a traffic stop and the detaining officer had determined that a summons would be issued under La. Code Crim. Proc. Ann. art. 211 rather than an arrest. State v. Breaux, 329 So. 2d 696, 1976 La. LEXIS 3928 (Mar. 29, 1976).

• Search & Seizure

•• Warrantless Searches

••• Search Incident to Lawful Arrest

•••• General Overview. — Given La. Code Crim. Proc. Ann. art. 211, the police lawfully placed defendant under arrest after stopping his vehicle because he was driving without a license plate, and he would have continued, absent a license, in committing an offense were he not to be arrested, and, incident to that arrest he was legally subject to a full search of his person and the area within his immediate control, and, thus, his motion to suppress evidence found on his person was improperly granted. State v. Knight, 574 So. 2d 483, 1991 La. App. LEXIS 74 (Jan. 24, 1991).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — City Court Clerk shall keep the docket; clerk or marshall shall collect fines, forfeitures, costs; clerk may sign processes; service of process by marshal, sheriff or police. Opinion No. 78-972, La. Atty. Gen. Op. No. 1978-972; 1978 La. AG LEXIS 428.

Person, age 16, emancipated by marriage would not be permitted to go into a bar and be served alcoholic beverages, they could also be arrested or given citation for the offense, further person may be subject to a juvenile curfew. Opinion No. 82-897, La. Atty. Gen. Op. No. 1982-897; 1982 La. AG LEXIS 227.

La. R.S. 14:92 applies to anyone 17 years of age or older. Traffic violations would not apply to La. R.S. 14:92 when juvenile is not responsible for any crime. La. R.S. 32:361.1 does permit discolored windows, reflective murals or louvered windows in certain situations. Police officer may pursue traffic violator beyond territorial jurisdiction under theory of close pursuit. Const. Art. 1, Sec. 13 would not apply to the issuing of a summons. Opinion No. 82-626, La. Atty. Gen. Op. No. 1982-626; 1982 La. AG LEXIS 383.

Peace officer may validly issue a summons for a misdemeanor violation instead of making an arrest. Opinion No. 82-1114, La. Atty. Gen. Op. No. 1982-1114; 1983 La. AG LEXIS 830.

The city could not pass an ordinance to permit an officer to take a driver’ license in lieu of bail for a misdemeanor offense other than a traffic violation. Opinion No. 86-197, La. Atty. Gen. Op. No. 1986-197; 1986 La. AG LEXIS 448.

A police officer has no discretion to dispose of a traffic citation once it is issued and deposited under R.S. 32:398.2. A police officer has no discretion in dismissing or disposing of an arrest or its record after the person is arrested and booked under C.Cr. P. aart. 229. A police officer has no discretion to dismiss a prosecution once it is instituted under C.Cr.P. art. 61. Opinion No. 88-39, La. Atty. Gen. Op. No. 1988-39; 1988 La. AG LEXIS 237.

A municipal peace officer has the authority to enforce those “ordinance[s] providing a penal sanction” which may include a parish ordinance providing a penal sanction. Opinion No. 93-761, La. Atty. Gen. Op. No. 1993-761; 1994 La. AG LEXIS 71.

A police officer must issue a summons for any traffic offense, except otherwise provided for in La. Rev. Stat. Ann. § 32:391(C); a police officer may use his discretion to issue a summons, instead of arresting the individual, for other municipal offenses provided the conditions of La. Code Crim. Proc. Ann. art. 211 are met; and a police officer must arrest an individual who has an outstanding warrant, as per La. Code Crim. Proc. Ann. art. 203. Opinion No. 07-0281. 2007 La. AG LEXIS 256.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: Whren v. United States: The Constitutionality of Pretextual Stops. 58 La. L. Rev. 369 (Fall, 1997).

Art. 211.1. Persons with outstanding warrant; arrest or release of person.

A. Notwithstanding the provisions of Article 203, or any other provision of law to the contrary, when a peace officer stops a person who has an outstanding warrant or an attachment for failing to comply with a summons to appear in court on a misdemeanor offense, including a traffic offense, the officer in his discretion, may issue a summons based on such warrant or attachment in lieu of making an arrest if the warrant or attachment is issued in the jurisdiction where the detention occurs, or release the person or arrest the person pursuant to the provisions of Article 207, if the warrant or attachment was issued outside the jurisdiction where the detention occurs.

B. Any summons issued pursuant to this Article shall be in writing and shall be issued and signed by a magistrate or a peace officer in the name of the state. It shall state the offense charged and the name of the alleged offender, and shall command him to appear before the court designated in the summons at the time and place stated in the summons and to show proof that the obligation of the outstanding warrant has been fulfilled. A duplicate original of the summons shall be forwarded by the peace officer or a designee of the officer’s employing agency to the court that issued the initial warrant within seventy-two hours, excluding weekends, of the issuance of the summons.

C. The provisions of this Article shall not apply to any of the following circumstances:

(1) When the information available to the officer indicates that the warrant or attachment was issued for any of the following offenses:

(a) Any offense involving the operation of a vehicle while intoxicated.

(b) Any offense involving the use or possession of a weapon.

(c) Any offense involving the use of force or violence, except the crime of simple battery unless the warrant or attachment indicates that the battery was prosecuted as a domestic abuse battery as defined in R.S. 14:35.3.

(d) Any offense or bench warrant issued involving the failure to pay a legal child support obligation.

(2) When the offender has an outstanding felony warrant.

D. In addition to any other legal remedies provided by law, any officer of the court may seek the collection of past due court costs, fines, or fees associated with the judicial system from state or federal tax refunds by sending notice to the federal secretary of the treasury or to the state treasurer that a person owes past due court costs, fines, or fees associated with the judicial system. The officer of the court shall comply with all rules and regulations imposed by the federal secretary of the treasury or the state treasurer including payment of any fee assessed by the secretary of the treasury or the state treasurer for the cost of applying the offset procedure. (Added by Acts 1981, No. 244, § 1; Amended by Acts 2011, No. 403, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 403 rewrote the section.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Rights of landowners to control land accessibility for purposes of crawfishing., Opinion No. 85-333, La. Atty. Gen. Op. No. 1985-333; 1985 La. AG LEXIS 569.

A private property owner or his lessee may restrict parking on private property provided those restrictions are made known to the public by signs, posts, fences or other warning devices. Opinion No. 06-0043. 2006 La. AG LEXIS 245.

Art. 211.2. Contempt; attachment of arrest for failing to appear; summons by peace officer instead of arrest.

A. Notwithstanding any other provision of law to the contrary, in Orleans Parish, when a peace officer serving a subpoena, summons, or notice to appear in court for a misdemeanor traffic offense or a nonviolent offense, except for possession of illegal weapons and driving under the influence, has reasonable grounds to believe that the conduct of an offender constitutes a direct contempt of court because the offender contumaciously fails to comply with such subpoena, summons, or notice to appear in court, and proof of service of the subpoena, summons, or notice appears of record, then either the court may order the offender attached and brought to court or the peace officer may issue a written citation or summons to the offender commanding him to appear and answer the direct contempt charge.

B. If an order of attachment is issued, it may be executed in any parish by the sheriff of the parish from which the attachment was issued, or by the sheriff of the parish where the offender is found. (Added by Acts 1982, No. 250, § 1; Amended by Acts 2011, No. 403, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 403 rewrote the section.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A peace officer who has personal knowledge of anoffender’s violation of R.S. 14:71 can arrest him rather than issue a written summons since the language of La.C.Cr.P. Art. 211.2 is permissive., OPINION No. 85-400, La. Atty. Gen. Op. No. 1985-400; 1985 La. AG LEXIS 502.

Art. 211.3. [Repealed.]

Repealed by Acts 2011, No. 403, § 2, effective August 15, 2011. This section was derived from Acts 1989, No. 712, § 1; Acts 1992, No. 360, § 2; Acts 1998, 1st Ex. Sess., No. 148, § 9, eff. June 16, 1998.

Art. 211.4. [Repealed.]

Repealed by Acts 2011, No. 403, § 2, effective August 15, 2011. This section was derived from Acts 1993, No. 537, § 1.

Art. 211.5. [Repealed.]

Repealed by Acts 2011, No. 403, § 2, effective August 15, 2011. This section was derived from Acts 2008, No. 223, § 1, eff. June 16, 2008; Acts 2010, No. 910, § 1, eff. Aug. 15, 2010.

Art. 211.6. [Repealed.]

Repealed by Acts 2011, No. 403, § 2, effective August 15, 2011. This section was derived from Acts 2008, No. 422, § 2, eff. June 21, 2008; Acts 2011, 1st Ex. Sess., No. 16, § 1, eff. June 12, 2011.

Art. 212. Securing jurisdiction over corporation, partnership, or other unincorporated association.

A. When a corporation, or partnership, or other association of persons not incorporated, is charged with the commission of an offense, the court before which the case is to be tried shall issue a summons stating the offense charged and ordering the defendant to appear before the court at a time and place stated in the summons.

B. The summons is served in the same manner as the citation of a corporation, or partnership, or other association of persons not incorporated, in a civil action.

C. If the corporation, or partnership, or other association of persons not incorporated, fails to appear as ordered, a plea of not guilty shall be entered by the court. Without further process, the trial shall be held and the court shall proceed to judgment and sentence as though the defendant had appeared.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article applies to both felony and misdemeanor charges.

(b) Service of the summons, as under the general provision of Art. 210, is in the same manner as service of citation in a civil action. See C.C.P. Arts. 1261 and 1262 for service on a corporation; C.C.P. Art. 1263 for service on a partnership; C.C.P. Art. 1264 for service on an unincorporated association.

(c) The existing procedure, of forcing recalcitrant corporate officers to appear by citing them for contempt, presents a real difficulty with respect to foreign corporations. It is also somewhat impractical with respect to domestic corporations and partnerships. The penalty to be imposed on the corporate defendant can be only a fine, and the more expeditious procedure of the A.L.I. Code and the Illinois Code of Criminal Procedure of 1963 provides a sound solution of the problem.


Art. 213. Arrest by officer without warrant; when lawful.

A peace officer may, without a warrant, arrest a person when:

(1) The person to be arrested has committed an offense in his presence; and if the arrest is for a misdemeanor, it must be made immediately or on close pursuit;

(2) The person to be arrested has committed a felony, although not in the presence of the officer;

(3) The peace officer has reasonable cause to believe that the person to be arrested has committed an offense, although not in the presence of the officer; or

(4) The peace officer has received positive and reliable information that another peace officer from this state holds an arrest warrant, or a peace officer of another state or the United States holds an arrest warrant for a felony offense.

A peace officer in close pursuit of a person to be arrested, who is making an arrest pursuant to this Article may enter another jurisdiction in this state and make the arrest. (Amended by Acts 1972, No. 646, § 1; Acts 1981, No. 613, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article combines the better features of the A.L.I. Code, 21 and Ill. Code of Crim. Proc.,§107-2(c) with former R.S. 15:60; and makes the following changes.

(1) Instead of the phrase “felony or misdemeanor,” this article contains the term “offense.” Art. 933 defines “offense” to include both felony and misdemeanor, and “misdemeanor” to include violations of ordinances.

By use of the term “offense” in Clause (3), the authority of a peace officer to make arrests for crimes committed out of his presence is broadened to include arrests for misdemeanors as well as for felonies. Accord: Ill. Code of Crim. Proc., § 107-2.

(2) Former R.S. 15:60 authorized an officer to make an arrest when he had received “positive information by written, telegraphic or other authoritative source” that another officer held a warrant for the arrest. The above article authorizes the arrest if the officer has received “positive and reliable information” about the warrant. This phrase can include information received in writing, by telephone, telegraph, radio, television, or any other dependable and trustworthy means of communication, whether or not the information is from an “authoritative source” in the sense of an official source.

(3) Former R.S. 15:59 prohibited arrests without a warrant except as authorized in the arrest laws. This negative section is omitted from this Code because the matter is covered by Const. Art. I, § 7, which prohibits unreasonable searches and seizures, and by the positive provisions of the arrest laws which specify the conditions under which arrests may be made.

(4) Former R.S. 15:60.1, a special section governing arrests without a warrant by the New Orleans police, authorized such arrests upon substantially the same conditions as the general law governing all peace officers. The section further provided for the taking and disposition of property from the arrested person, and giving a receipt therefor. The section contained a penalty of a fine, imprisonment, or both, for its violation. The section is omitted because there is no sound reason for restating a special rule governing only the New Orleans police. Also, there Sis no sufficient reason to single out those particular duties for enforcement by a penal sanction. Such matters can be handled by disciplinary action within the police department itself. In this Code, arrests without warrant are provided for in Art. 213 above; taking and disposition of property from the arrested person are covered by Arts. 225 and 226; listing of such property in the book entry is required by Art. 228; and furnishing a free copy of the book entry on request is covered by Art. 229.

(b) The phrase “in his presence” does not require further definition. According to the A.L.I. Commentary, the phrase has been extensively interpreted by the courts when used in connection with arrest without a warrant. The A.L.I. Commentary continues:

“In the first place it is to be noted that it is not confined to what occurs in his immediate presence but includes offenses which he sees committed. Thus in State v. Lutz, 85 W.Va. 330, at page 344, the court says: ‘According to the general rule, recognized by numerous decisions, an offense is committed in the presence of the officer when he sees it with his eyes or sees some one, or more, of a series of continuous acts which constitute the offense.’.

“It is likewise held that an offense is committed in the officer’s presence when he hears the offense committed. In the following cases it was decided that the offense was committed in the officer’s presence:

“Defendant struck his wife a blow with a stick on a public road and an officer about forty feet away heard the sound made by the blow and the cries of the woman, although, on account of the darkness, he could not see the assault. State v. McAfee, 107 N.C. 812.

“Officers on the street heard the cries of a woman who was being beaten in a house. Dilger v. Commonwealth, 88 Ky. 550.

“An officer heard a pistol fired within one hundred yards but could not see the act because his view was obstructed by a shed. Carlton v. State, 63 Fla. 1.

“An officer from the outside of a house heard a disturbance within. Hawkins v. Lutton, 95 Wis. 492.

“It has also been held that an offense, of which the officer receives information by smell, was committed within his presence. In M’Bride v. United States, 284 Fed. 416, and State v. Quartier, 114 Ore. 656, prohibition officers who smelled whiskey in process of distillation arrested the person operating the still.”

(c) The jurisprudence provides some very clear guides as to when the officer’s belief is “reasonable.” It has been held that an officer acts on reasonable grounds where he acts on telephoned orders received by the arrested person for the delivery of liquor at a certain time and place. Altshuler v. United States, 3 F.2d 791 (3d Cir. 1925). The same was true when the person arrested, in answer to the question of an officer as to what he had in his motor boat, replied, “Beer.” Daisen v. United States, 4 F.2d 382 (6th Cir. 1925). In discussing this problem Orfield states:

“Information received from a stranger may be reasonable grounds for suspicion if the officer talks to the person and thus has a chance to judge his credibility. But the informant must be credible. Hence information received from a jail prisoner is not sufficient to establish probable cause.

“The officer should assure himself prior to the arrest that the informant does claim that his information is first hand.

“A possible exception to the rule requiring that the officer inform himself whether his informant claims first hand knowledge exists when such information comes from an official source through law enforcement channels. In one case (United States v. Heitner, 149 F.2d 105 (2nd Cir. 1945)) officers were told by police radio that the defendants were operating a still at a given place. On arriving the officers saw the defendant hastily leaving the building and arrested him. The arrest was sustained.” Orfield, Warrant of Arrest and Summons Upon Complaint in Federal Criminal Procedure, 27 U. of Cinn.L.Rev. 1, 34-35 (1958), with complete citation of federal cases.

(d) For arrest by a coroner, see Art. 106.

CROSS REFERENCES

Louisiana Law. — Powers of enforcement personnel, see La. R.S. 40:984.

Law enforcement officers; duties, see La. R.S. 46:2140.
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CIVIL PROCEDURE

• Summary Judgment

•• Standards

••• General Overview. — Plaintiff admitted that he was not detained or refused permission to leave his employer’s office after evidence of the plaintiff’s theft was discovered and the employer summoned a police officer to make an arrest for theft, providing the officer with substantial information to support the charges, under La. Code Crim. Proc. Ann. art. 213(3); the employer was thus entitled to summary judgment under La. Code Civ. Proc. Ann. art. 966C. Melder v. Sears, Roebuck & Co., 731 So. 2d 991, 1999 La. App. LEXIS 1136 (Mar. 31, 1999).

CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Search & Seizure

•••• Probable Cause. — Defendant’s conviction for possession of heroin was subject to reversal because his rights under the Fourth Amendment were violated as a warrantless search of a building was conducted without probable cause as required by La. Code Crim. Proc. Ann. art. 213; when the police observed defendant in an apartment building, they had no basis to believe that he was in possession of drugs. State v. Di Bartolo, 276 So. 2d 291, 1973 La. LEXIS 5902 (Mar. 26, 1973).

Where the victim of an armed robbery told police that the perpetrator escaped in an off-white or beige Volkswagen with a license plate tag that was secured by only one bolt, police had probable cause to arrest defendant, who was stopped while driving a car meeting the description given by the victim. State v. Millsap, 274 So. 2d 696, 1973 La. LEXIS 5645 (Mar. 8, 1973).

Where several women had been sexually assaulted and officers were on the lookout for the perpetrator, officers had probable cause to arrest defendant without a warrant where officers noticed he and his car matched descriptions linked to the crimes; defendant was observed attempting to pick up two girls, defendant fled when officers approached and committed traffic violations in his attempt to evade the officers; a gun in defendant’s car that was in plain view was properly seized as incident to defendant’s lawful arrest. State v. Edgecombe, 275 So. 2d 740, 1973 La. LEXIS 5672 (Mar. 8, 1973), writ of certiorari denied by 414 U.S. 1075, 94 S. Ct. 591, 38 L. Ed. 2d 482, 1973 U.S. LEXIS 1694 (1973).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Possession

•••• General Overview. — Trial court erred in suppressing drug evidence seized from defendant where he had made a sale of drugs to a confidential informant, who had already provided the police with the tip that a man with the same name as defendant was selling drugs from the targeted location; the police officers had probable cause to arrest defendant and lawfully conducted a search incidental to that arrest. State v. Dowell, 857 So. 2d 1098, 2003 La. App. LEXIS 2799 (Sept. 24, 2003).

•• Miscellaneous Offenses

••• General Overview. — Motion to suppress was improperly denied where there was no probable cause to arrest given that the cited misdemeanor offense of obstructing a sidewalk, a violation of La. Rev. Stat. Ann. § 14:100.1, did not occur in the presence of an officer to justify a lawful warrantless arrest in accordance with La. Code Crim. Proc. Ann. art. 213(1); further, the officer had no reason to believe that defendant committed an offense outside of his presence in accordance with La. Code Crim. Proc. Ann. art. 213(3), nor did he observe anything that amounted to a willful obstruction or any other illegal act. State v. Leban, 777 So. 2d 591, 2000 La. App. LEXIS 3438 (Dec. 20, 2000).

Trial court erred in granting defendant’s motion to suppress evidence seized from his person following his arrest for obstructing a sidewalk, in violation of La. Rev. Stat. Ann. § 14:100.1, because, pursuant to La. Code Crim. Proc. Ann. art. 213, officers had probable cause to believe defendant was committing the misdemeanor. State v. Toney, 687 So. 2d 1048, 1996 La. App. LEXIS 2703 (Nov. 13, 1996).

••• Resisting Arrest

•••• General Overview. — When defendant jerked his arm away from police attempting to escort him out of the house, police did not have probable cause to arrest defendant for committing an offense in their presence after they arrived under La. Code Crim. Proc. Ann. art. 213. State v. Ceaser, 828 So. 2d 680, 2002 La. App. LEXIS 2977 (Oct. 2, 2002), reversed by La. 02-3021, 859 So. 2d 639, 2003 La. LEXIS 2862 (La. Oct. 21, 2003).

•• Property Crimes

••• Burglary & Criminal Trespass

•••• General Overview. — Deputies properly arrested the fishermen for trespassing pursuant to La. Code Crim. Proc. Ann. art. 213(3) because the sheriff’s department had received a complaint on the date of the incident from the landowners that the fishermen were unlawfully using the canal and a deputy saw the fishermen using the canal. Brown v. Rougon, 552 So. 2d 1052, 1989 La. App. LEXIS 2310 (Nov. 15, 1989), writ of certiorari denied by 559 So. 2d 121, 1990 La. LEXIS 444 (La. 1990).

Pursuant to La. Crim. Code Proc. Ann. art. 213(1), the deputies properly arrested the fishermen for trespassing because the deputy who had been dispatched to the landowners’ property saw the fishermen fishing in the landowners’ canal. Brown v. Rougon, 552 So. 2d 1052, 1989 La. App. LEXIS 2310 (Nov. 15, 1989), writ of certiorari denied by 559 So. 2d 121, 1990 La. LEXIS 444 (La. 1990).

Police had probable cause to arrest defendant for burglary considering that he matched the description of the burglary suspect, he was wet, and he had been picked up about one block, by way of canal, from the burglarized residence. State v. Randolph, 337 So. 2d 498, 1976 La. LEXIS 4392 (Sept. 13, 1976).

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — Trooper had a reasonable suspicion, as required by La. Code Crim. Proc. Ann. art. 215.1 in order to stop an individual in his automobile without a warrant, to stop a defendant whom he had observed driving in an erratic and potentially dangerous manner in violation of La. Rev. Stat. Ann. § 32:79; the trooper also had probable cause, as required by La. Code Crim. Proc. Ann. art. 213, to arrest defendant without a warrant for driving while intoxicated in violation of La. Rev. Stat. Ann. § 14:98, where defendant had been driving erratically, smelled of alcohol, slurred his speech, and failed field sobriety tests. State v. Inzina, 728 So. 2d 458, 1998 La. App. LEXIS 3503 (Dec. 9, 1998).

• Arrests

•• Probable Cause. — Defendant’s conviction and sentence pursuant to a guilty verdict on two counts of battery of a police officer, pursuant to La. Rev. Stat. Ann. § 14:34.2(B), was reinstated because the officers had probable cause to arrest defendant for remaining on the premises after being asked to leave, pursuant to La. Rev. Stat. Ann. § 14:63.3, and in the process of attempting to make a lawful arrest by placing defendant in handcuffs to lead him outside, the officers sustained the blows inflicted by their own equipment wielded in defendant’s hands in an unjustified use of force to resist the lawful arrest. State v. Ceaser, 859 So. 2d 639, 2003 La. LEXIS 2862 (Oct. 21, 2003).

Trial court erred in suppressing drug evidence seized from defendant where he had made a sale of drugs to a confidential informant, who had already provided the police with the tip that a man with the same name as defendant was selling drugs from the targeted location; the police officers had probable cause to arrest defendant and lawfully conducted a search incidental to that arrest. State v. Dowell, 857 So. 2d 1098, 2003 La. App. LEXIS 2799 (Sept. 24, 2003).

Trial court erred in finding there was no basis for the seizure and arrest of defendant where although he did not sell drugs to a confidential informant he was present while the sales were occurring and the police officer was entitled to seize a foil package sticking out of defendant’s waistband during the valid investigatory stop. State v. Dowell, 857 So. 2d 1098, 2003 La. App. LEXIS 2799 (Sept. 24, 2003).

Sheriff’s detective had probable cause to arrest defendant before he went to defendant’s interview with a child protection investigator as the detective had seen the videotaped statements of the two victims and was likely aware of the allegations. State v. Saltzman, 843 So. 2d 1206, 2003 La. App. LEXIS 1172 (Apr. 23, 2003).

Police officer has the right to stop a person and investigate conduct when he has a reasonable suspicion that the person is, has been, or is about to be engaged in criminal conduct; reasonable suspicion for an investigatory stop is something less than probable cause, and it must be determined under the facts of each case whether the officer had sufficient articulable knowledge of particular facts and circumstances to justify an infringement upon an individual’s right to be free from governmental interference. State v. Pham, 839 So. 2d 214, 2003 La. App. LEXIS 104 (Jan. 22, 2003).

Totality of the circumstances must be considered in determining whether reasonable suspicion exists; an investigative stop must be justified by some objective manifestation that the person stopped is or is about to be engaged in criminal activity or else there must be reasonable grounds to believe that the person is wanted for past criminal conduct, and in reviewing the totality of the circumstances, the officer’s past experience, training and common sense may be considered in determining if his inferences from the facts at hand were reasonable. State v. Pham, 839 So. 2d 214, 2003 La. App. LEXIS 104 (Jan. 22, 2003).

It is not a prerequisite for the existence of probable cause to make an arrest that the police officers know at the time of the arrest that the particular crime has definitely been committed; it is sufficient that it is reasonably probable that the crime has been committed under the totality of the known circumstances, and an arresting officer need only have a reasonable basis for believing that his information and conclusions are correct. State v. Pham, 839 So. 2d 214, 2003 La. App. LEXIS 104 (Jan. 22, 2003).

For an arrest, the law does not require that “reasonable cause to believe” be established by evidence sufficient to convict, and the arresting officer need not be convinced beyond a reasonable doubt of the arrested person’s guilt; the standard of reasonable cause to believe is a lesser degree of proof than beyond a reasonable doubt, determined by the setting in which the arrest took place, together with the facts and circumstances known to the arresting officer from which he might draw conclusions warranted by his training and experience. State v. Pham, 839 So. 2d 214, 2003 La. App. LEXIS 104 (Jan. 22, 2003).

Probable cause existed as to both defendants for a violation of La. Rev. Stat. Ann. § 14:95.1, possession of a firearm by a convicted felon, and pursuant to La. Code Crim. Proc. Ann. art. 213, police officers had probable cause to arrest defendants, given that they aimed and fired at the officers. State v. Hickerson, 838 So. 2d 21, 2002 La. App. LEXIS 3917 (Dec. 11, 2002).

Defendant’s arrest for distribution of cocaine was proper where the officer had probable cause to arrest after he observed what appeared to be a hand-to-hand drug transaction. State v. Armstead, 832 So. 2d 389, 2002 La. App. LEXIS 3474 (Nov. 6, 2002), writ denied by La. 2002-3017, 841 So. 2d 791, 2003 La. LEXIS 1186 (La. Apr. 21, 2003).

Because the officer had reasonable suspicion for an investigatory stop, pursuant to La. Code Crim. Proc. Ann. art. 215.1(A), as defendant was not wearing his seat belt, the officer lawfully stopped the vehicle and he had probable cause to believe that the clear plastic bag partially in plain view in the right pocket of defendant’s sweatshirt contained what appeared to be contraband; thus, the officer validly seized the evidence and arrested defendant pursuant to La. Code Crim. Proc. Ann. art. 213. State v. Young, 820 So. 2d 1182, 2002 La. App. LEXIS 1877 (June 4, 2002).

After setting up surveillance based on a confidential informant’s tip that drug transactions were taking place at a bar, officers observed defendant conduct two hand-to-hand drug transactions and defendant was arrested and advised of his Miranda rights; pursuant to La. Code Crim. Proc. Ann. art. 213, the officers had probable cause to arrest defendant when they asked him to raise his shirt for their protection and they could search the pouch defendant was wearing pursuant to that arrest. State v. Lawrence, 817 So. 2d 1216, 2002 La. App. LEXIS 1750 (May 8, 2002).

Summary judgment in favor of the city was proper despite victim’s claims of false arrest for obtaining a prescription by fraud, where the arresting officer’s reliance on a pharmacist’s complaint was reasonable under the circumstances. Harris v. Eckerd Corp., 796 So. 2d 719, 2001 La. App. LEXIS 2009 (Sept. 26, 2001).

Motion to suppress was improperly denied where there was no probable cause to arrest given that the cited misdemeanor offense of obstructing a sidewalk, a violation of La. Rev. Stat. Ann. § 14:100.1, did not occur in the presence of an officer to justify a lawful warrantless arrest in accordance with La. Code Crim. Proc. Ann. art. 213(1); further, the officer had no reason to believe that defendant committed an offense outside of his presence in accordance with La. Code Crim. Proc. Ann. art. 213(3), nor did he observe anything that amounted to a willful obstruction or any other illegal act. State v. Leban, 777 So. 2d 591, 2000 La. App. LEXIS 3438 (Dec. 20, 2000).

Where officers had probable cause, under La. Code Crim. Proc. Ann. art. 213, to arrest defendant after they witnessed him engage in a drug transaction and flee the scene, the seizure of a bag that defendant discarded when he fled the scene was not seized in violation of La. Const. art. I, § 5. State v. Davis, 768 So. 2d 201, 2000 La. App. LEXIS 2109 (Aug. 29, 2000), writ denied by La. 2000-2730, 795 So. 2d 1205, 2001 La. LEXIS 2476 (La. Aug. 31, 2001), writ denied by La. 2003-0197, 857 So. 2d 515, 2003 La. LEXIS 3279 (La. Nov. 7, 2003).

After defendant was charged with distribution of cocaine in a drug-free zone the trial court properly denied defendant’s motions to quash the bill of information and to suppress evidence because the private residence exception to the statute did not apply to defendant where the drug transaction took place in a hotel room, and the search warrant was supported by probable cause under La. Code Crim. Proc. Ann. art. 213; there was no unreasonable invasion of privacy under La. Const. art. I, § 5. State v. Pennison, 763 So. 2d 671, 1999 La. App. LEXIS 3742 (Dec. 28, 1999), writ denied by La. 2000-2308, 772 So. 2d 658, 2000 La. LEXIS 2907 (La. Oct. 27, 2000), writ denied by La. 2000-1105, 772 So. 2d 122, 2000 La. LEXIS 2946 (La. Oct. 27, 2000), writ denied by La. 2000-0298, 772 So. 2d 663, 2000 La. LEXIS 3121 (La. Nov. 3, 2000).

Trial court erred in granting defendant’s motion to suppress evidence seized from his person following his arrest for obstructing a sidewalk, in violation of La. Rev. Stat. Ann. § 14:100.1, because, pursuant to La. Code Crim. Proc. Ann. art. 213, officers had probable cause to believe defendant was committing the misdemeanor. State v. Toney, 687 So. 2d 1048, 1996 La. App. LEXIS 2703 (Nov. 13, 1996).

Where plaintiff parked in a no parking zone and threatened the police officers who asked him to remove the car, plaintiff’s action for malicious prosecution failed on the grounds that the police had probable cause to arrest him under La. Code Crim. Proc. Ann. art. 213, that his acquittal on the charges of battery and resisting a police officer did not negate the probable cause, and that there was no evidence of malice. Tabora v. City of Kenner, 650 So. 2d 319, 1995 La. App. LEXIS 48 (Jan. 18, 1995), writ of certiorari denied by La. 95-0402, 651 So. 2d 843, 1995 La. LEXIS 903 (La. Mar. 30, 1995).

Existence of probable cause to arrest defendant was not weakened although the three witnesses were implicated in the crime; their statements were consistent and supported by the surrounding circumstances. State v. Tasby, 639 So. 2d 469, 1994 La. App. LEXIS 1869 (June 24, 1994), writ of certiorari denied by La. 94-2256, 648 So. 2d 1336, 1995 La. LEXIS 164 (La. Jan. 13, 1995).

Pursuant to La. Code Crim. Proc. Ann. art. 213, the police did not have reasonable cause to believe that defendant committed an offense; although detectives indicated that the information came from a reliable informant, no other evidence was introduced pertaining to the informant’s reliability, the police had no knowledge or past experience with defendant, and the evidence did not indicate that the police considered the area a high crime area. State v. Alexander, 632 So. 2d 853, 1994 La. App. LEXIS 284 (Feb. 11, 1994), writ of certiorari denied by La. 94-0621, 640 So. 2d 1343, 1994 La. LEXIS 1613 (La. June 24, 1994).

Facts and circumstances observed by the officer could lead to only one logical conclusion that defendant was selling crack cocaine on the corner to passersby from the matchbox in his pocket as happens continuously on street corners; under La. Code Crim. Proc. Ann. art. 213, the search and seizure of the cocaine was incidental to defendant’s arrest so that it was clearly valid and not at all in violation of defendant’s constitutional protection against unreasonable search and seizure. State v. Davis, 612 So. 2d 1052, 1993 La. App. LEXIS 13 (Jan. 20, 1993).

Police officer had probable cause to arrest defendant because a confidential informant, whose past reliability had proven to be extensive, gave details of defendant’s actions that were verified by police, and the arresting officer had reasonable cause to believe that defendant had committed an offense. State v. Williams, 567 So. 2d 755, 1990 La. App. LEXIS 2116 (Sept. 26, 1990), writ of certiorari denied by 573 So. 2d 1133, 1991 La. LEXIS 237 (La. 1991).

Claimants were properly awarded damages against the state department of wildlife, in an action alleging false arrest and civil rights violations, because probable cause was not invoked by a wildlife agent’s mistake of law. Moresi v. State, Dep’t of Wildlife & Fisheries, 552 So. 2d 1259, 1989 La. App. LEXIS 2169 (Nov. 15, 1989), reversed by 567 So. 2d 1081, 1990 La. LEXIS 1808 (La. 1990).

Police officer had probable cause pursuant to La. Code Crim. Proc. Ann. art. 213 because he was justified in accepting information provided to him from a trustworthy source and it was sufficient to cause a person of customary caution to believe that defendant committed the alleged crime. State v. White, 543 So. 2d 124, 1989 La. App. LEXIS 873 (May 10, 1989).

Employee’s false arrest and imprisonment action was properly dismissed because the police officer knew a crime had been committed and, in addition, he had a reliable source of information namely, the employer who had made a citizen’s arrest. Harrison v. Phillips, 539 So. 2d 911, 1989 La. App. LEXIS 214 (Feb. 16, 1989), writ of certiorari denied by 541 So. 2d 894, 1989 La. LEXIS 1034 (La. 1989).

Under La. Code Crim. Proc. Ann. art. 213, the officer had probable cause to arrest defendant based upon his suspicious behavior, his reputation, and the incriminating statements made by the witness; thus, the motion to suppress was denied. State v. De Blieux, 505 So. 2d 1164, 1987 La. App. LEXIS 9275 (Apr. 8, 1987).

Based on the arresting officer’s observance of a vehicle and suspects matching the description given in an armed-robbery bulletin by the police and the erratic behavior of the suspects, there was reasonable suspicion that the occupants of the vehicle had been involved in the armed robbery thereby justifying the stop, and there was probable cause thereby justifying the arrest. State v. Colvin, 494 So. 2d 1357, 1986 La. App. LEXIS 7680 (Sept. 24, 1986), writ of certiorari denied by 497 So. 2d 311, 1986 La. LEXIS 7810 (La. 1986).

Defendant was properly convicted of possession of marijuana with intent to distribute, in violation of La. Rev. Stat. Ann. § 40:966, because the police found marijuana on defendant and under La. Code Crim. Proc. Ann. art. 213, the police had probable cause to arrest and search defendant. State v. Thorne, 487 So. 2d 1301, 1986 La. App. LEXIS 7002 (May 15, 1986), writ of certiorari denied by 493 So. 2d 1216, 1986 La. LEXIS 7216 (La. 1986).

Where a confidential informant identified the defendant as selling drugs, which was confirmed by subsequent police surveillance, there was probable cause for an arrest and a subsequent search and seizure of drugs. State v. Duncan, 478 So. 2d 992, 1985 La. App. LEXIS 10197 (Nov. 14, 1985), writ of certiorari denied by 484 So. 2d 133, 1986 La. LEXIS 5876 (La. 1986).

The arrest of defendant for failing to control his vehicle under La. Code Crim. Proc. Ann. art. 213(3) was lawful and based upon probable cause, where the police officer discovered the defendant had crashed his automobile into a ditch causing the defendant to incur an injury. State v. Gardner, 476 So. 2d 938, 1985 La. App. LEXIS 9825 (Sept. 25, 1985), writ of certiorari denied by 478 So. 2d 1233, 1985 La. LEXIS 10130 (La. 1985).

Although the state may have failed to prove the existence of an outstanding arrest warrant, which was not offered into evidence at trial, a defendant’s arrest appeared to be based on probable cause; the state did not rebut the defendant’s testimony that, before being brought to the police station, he was threatened and physically abused by the arresting officers, so a court of appeal was inclined to hold that the defendant’s confession was not freely and voluntarily given. State v. Boudreaux, 467 So. 2d 1335, 1985 La. App. LEXIS 9134 (Apr. 15, 1985).

Trial court properly arrested defendant under La. Code Crim. Proc. Ann. art. 213(3) given the time and location of the police encounter, the presence of fresh blood stains on defendant’s clothing, and defendant’s race, all of which justified the deputy’s belief that defendant was involved in the homicide under investigation. State v. Wilson, 467 So. 2d 503, 1985 La. LEXIS 8035 (Feb. 26, 1985), writ of certiorari denied by 474 U.S. 911, 106 S. Ct. 281, 88 L. Ed. 2d 246, 1985 U.S. LEXIS 5002 (1985).

False imprisonment occurred when one was arrested and restrained against his will by another who acted without a warrant or other statutory authority but, where an out-of-state warrant was outstanding against someone with the same birth date as plaintiff and a similar name and physical description, the police officer had authority for the arrest under La. Code Crim. Proc. Ann. art. 213. Johnson v. State, 451 So. 2d 104, 1984 La. App. LEXIS 8748 (May 16, 1984), writ of certiorari denied by 457 So. 2d 15, 1984 La. LEXIS 9796 (La. 1984).

Officer’s retrieval of a baggie during a Terry frisk did not violate the constitutional prohibition against unreasonable search and seizures because based on the informant’s information the officer had probable cause to believe that the drug dealer had committed an offense. State v. Bearden, 449 So. 2d 1109, 1984 La. App. LEXIS 8658 (Apr. 9, 1984), writ of certiorari denied by 452 So. 2d 179, 1984 La. LEXIS 9236 (La. 1984).

Trial court erred in denying defendant’s motion to play the tape-recorded statement of a witness during the cross-examination of a police officer in defendant’s trial for robbery; pursuant to La. Rev. Stat. Ann. §§ 15:436, 15:437, the statement was the best evidence on the issue of probable cause to arrest defendant under La. Code Crim. Proc. Ann. art. 213. State v. Sterling, 444 So. 2d 273, 1983 La. App. LEXIS 9953 (Dec. 22, 1983).

Defendant was restrained and under arrest within the meaning of La. Code Crim. Proc. Ann. art. 201, but his warrantless arrest was permitted under La. Code Crim. Proc. Ann. art. 213(3) where the evidence established that a police informant was shown to be reliable and his report provided reasonable cause for the officers to act. State v. Mitchell, 443 So. 2d 625, 1983 La. App. LEXIS 9558 (Nov. 9, 1983), writ of certiorari denied by 444 So. 2d 1214, 1984 La. LEXIS 7968 (La. 1984).

Where police had information connecting defendant with the burglary and where defendant was later seen at the scene by a burglary, probable cause existed for defendant’s warrantless arrest under La. Code Crim. Proc. Ann. art. 213(3). State v. Lane, 438 So. 2d 1265, 1983 La. App. LEXIS 9304 (Oct. 12, 1983), writ of certiorari denied by 443 So. 2d 1117, 1984 La. LEXIS 7932 (La. 1984).

Under La. Code Crim. Proc. Ann. art. 213, police had probable cause to arrest defendant before meeting him based on his fingerprints at the crime scene, witness statements, and other evidence, and his confession was not suppressed. State v. Foster, 437 So. 2d 309, 1983 La. App. LEXIS 9092 (Aug. 15, 1983).

Pursuant to La. Code Crim. Proc. Ann. art. 213(3), based on what the trooper saw and what plaintiff individual’s relatives told him, the trooper had probable cause to believe that the individual had committed the offense of failure to maintain control. Richard v. State, 436 So. 2d 1265, 1983 La. App. LEXIS 8821 (June 28, 1983), writ of certiorari denied by 441 So. 2d 1223, 1983 La. LEXIS 12223 (La. 1983).

Defendant’s convictions and sentences resulting from her instruction to her daughter not to give her name to the officers arresting her for shiplifting were affirmed where the arrest of defendant’s daughter was based on probable cause. State ex rel. Bailey v. West Monroe, 418 So. 2d 570, 1982 La. LEXIS 11406 (June 21, 1982).

Where defendant offered to sell a person in police custody “ludes”, the plainclothes officers had probable cause to believe that he was attempting to distribute illegal drugs and to arrest and search defendant pursuant to La. Code Crim. Proc. Ann. art. 213. State v. Peebles, 376 So. 2d 149, 1979 La. LEXIS 7101 (Oct. 8, 1979).

Given that law enforcement officers had probable cause to arrest a defendant without a warrant, and that, as required by La. Code Crim. Proc. Ann. art. 703(C) and La. Rev. Stat. Ann. § 15:451, the State proved affirmatively, and beyond a reasonable doubt, that a defendant’s statements were freely and voluntarily made, and the defendant admitted that he had been advised of his Miranda rights, the defendant’s inculpatory statements, including one he made to protect his father, should not have been suppressed. State v. Weinberg, 364 So. 2d 964, 1978 La. LEXIS 5449 (Nov. 13, 1978).

Police officer had probable cause to arrest defendant without a warrant where he attempted to trade a stolen diamond for a car. State v. Robertson, 358 So. 2d 931, 1978 La. LEXIS 5839 (Apr. 10, 1978).

In an action by plaintiff shooting victims against defendants, a city, its police department and insurer, and a police lieutenant, and detectives, alleging false arrest and imprisonment and seeking damages and medical expenses, under La. Code Crim. Proc. Ann. art. 213(3), the police had reasonable cause to make a warrantless arrest of the victims because the victims matched the description of robbery suspects and security guards of the store that was robbed alleged that the victims were planning to rob the store. Kyle v. New Orleans, 353 So. 2d 969, 1977 La. LEXIS 6764 (Dec. 19, 1977).

Police had probable cause to arrest defendant for burglary considering that he matched the description of the burglary suspect, he was wet, and he had been picked up about one block, by way of canal, from the burglarized residence. State v. Randolph, 337 So. 2d 498, 1976 La. LEXIS 4392 (Sept. 13, 1976).

The arrest of occupants of a car who “mooned” children by the road was proper even if the arresting officer was outside his territorial jurisdiction, because the “mooning” incident gave the officer probable cause to make an arrest for obscenity, and because La. Code Crim. Proc. Ann. art. 213 specifically allowed an officer to pursue persons into another jurisdiction to effectuate an arrest. State v. Terracina, 309 So. 2d 271, 1975 La. LEXIS 3566 (Feb. 24, 1975).

Probable cause for an arrest was established when the arresting officer observed a man who fit the description of a robbery suspect jump off a bicycle and slide under a car to hide. State v. Davis, 289 So. 2d 123, 1974 La. LEXIS 3235 (Jan. 14, 1974).

Plaintiff’s action against the police officers was properly dismissed where the evidence demonstrated that he was lawfully arrested under La. Code Crim. Proc. Ann. art. 213 for disturbing the peace, in violation of La. Rev. Stat. Ann. § 14:103. Castriotta v. Cronvich, 277 So. 2d 744, 1973 La. App. LEXIS 5838 (Apr. 25, 1973).

Where the victim of an armed robbery told police that the perpetrator escaped in an off-white or beige Volkswagen with a license plate tag that was secured by only one bolt, police had probable cause to arrest defendant, who was stopped while driving a car meeting the description given by the victim. State v. Millsap, 274 So. 2d 696, 1973 La. LEXIS 5645 (Mar. 8, 1973).

Police had probable cause for a warrantless arrest where police had been told by a confidential informer that defendant was connected with a series of robberies, and several victims identified defendant’s picture in a photo array. State v. St. Amand, 274 So. 2d 179, 1973 La. LEXIS 5673 (Feb. 19, 1973).

Where the police knew defendant as a drug user and observed defendant enter a residence that was known to be a place of drug transactions, and, upon exit from the residence, defendant was observed to have glassine envelopes in hand, there was probable cause to arrest defendant and search him and seize the items that were taken. State v. Clouatre, 262 LA. 651, 264 So. 2d 595, 1972 La. LEXIS 5002 (June 29, 1972).

Under La. Code Crim. Proc. Ann. art. 213, a policeman has the authority and the duty to arrest for an offense committed in his presence. Bourque v. Lohr, 248 So. 2d 901, 1971 La. App. LEXIS 6049 (May 28, 1971).

Defendant’s warrantless arrest for murder was proper because the police officers’ murder investigation provided the officers with probable cause to believe that defendant committed a crime; therefore, La. Code Crim. Proc. Ann. art. 213(3) gave the officers the authority to arrest defendant without a warrant. State v. Millsap, 258 LA. 883, 248 So. 2d 324, 1971 La. LEXIS 4385 (May 4, 1971).

Where a police officer saw defendant committing a burglary, the police officer had probable cause to arrest defendant. State v. McQueen, 257 LA. 684, 243 So. 2d 798, 1971 La. LEXIS 4611 (Jan. 18, 1971).

Where police were investigating numerous armed robberies in the city, a victim of one armed robbery identified defendant as the robber, and a reliable informant tipped police that defendant and another man had committed the armed robberies, police had probable cause to arrest defendant without a warrant; failure to obtain a warrant did not make the arrest illegal; police were allowed into defendant’s home by defendant’s wife, and police gave defendant sufficient notice of why he was being arrested. State v. Johnson, 255 LA. 314, 230 So. 2d 825, 1970 La. LEXIS 3876 (Jan. 20, 1970), affirmed by 406 U.S. 356, 92 S. Ct. 1620, 32 L. Ed. 2d 152, 1972 U.S. LEXIS 55 (1972).

Where victims described the burglars to a police officer, a witness told the officer where the burglars were, and the officer found men matching the burglars’ description at the address, the arrest of defendant, one of the burglars, was legal. State v. Pagnotta, 253 LA. 770, 220 So. 2d 69, 1969 La. LEXIS 3015 (Feb. 24, 1969).

Appellate court rejected the contention that the standard for a police officer to make a lawful arrest for probable cause, in the absence of a valid search warrant, was higher than the standard required for the issuance of a valid search warrant. State v. Rasheed, 248 LA. 309, 178 So. 2d 261, 1965 La. LEXIS 2156 (July 2, 1965), writ of certiorari denied by 384 U.S. 1012, 86 S. Ct. 1962, 16 L. Ed. 2d 1031, 1966 U.S. LEXIS 1209 (1966).

Sheriff’s office was liable for false arrest for failing to obtain a warrant before detaining a man accused of bouncing a check in violation of La. Rev. Stat. Ann. § 14:71 because further investigation would have revealed that the man had made good on the check before the arrest occurred; the matter was not urgent and did not fall within any of the exceptions to the warrant requirement set forth in former La. Rev. Stat. Ann. § 15:60 (now La. Code Crim. Proc. Ann. art. 213). Abraham v. Boat Center, Inc., 146 So. 2d 23, 1962 La. App. LEXIS 2469 (Sept. 4, 1962).

•• Warrantless Arrest. — Decision suppressing evidence in a criminal prosecution for possession of cocaine was reversed and remanded because based on the totality of the circumstances known to the officers, they had probable cause under the provisions of La. Code Crim. Proc. Ann. art. 213 to believe that defendant had just completed a drug transaction when they arrested defendant and searched his vehicle. State v. Cojoe, 828 So. 2d 1101, 2002 La. LEXIS 3051 (Oct. 25, 2002).

When defendant jerked his arm away from police attempting to escort him out of the house, police did not have probable cause to arrest defendant for committing an offense in their presence after they arrived under La. Code Crim. Proc. Ann. art. 213. State v. Ceaser, 828 So. 2d 680, 2002 La. App. LEXIS 2977 (Oct. 2, 2002), reversed by La. 02-3021, 859 So. 2d 639, 2003 La. LEXIS 2862 (La. Oct. 21, 2003).

Where a police officer watched an undercover detective drive a car that was wired for sound into a parking lot, make contact with the defendant, heard the defendant ask for “two dimes” and say that all he had was a “twenty,” saw the defendant take cocaine out of his mouth, and saw the detective hand money to the defendant in exchange for the cocaine, the defendant committed an offense in the officer’s presence, and the officer was entitled to legally arrest the defendant without a warrant pursuant to La. Code Crim. Proc. Ann. art. 213. State v. Mayo, 770 So. 2d 462, 2000 La. App. LEXIS 2518 (Sept. 27, 2000).

Where a police officer, who saw a suspect take something the officer thought was cocaine from his pocket and discard it, retrieved the item and found that it was cocaine, the officer was authorized to place the suspect under arrest pursuant to La. Code Crim. Proc. Ann. art. 213. State v. Toca, 769 So. 2d 665, 2000 La. App. LEXIS 2527 (Sept. 6, 2000), writ denied by La. 2000-2835, 799 So. 2d 492, 2001 La. LEXIS 4041 (La. Oct. 12, 2001).

Once defendant flees the scene, an officer’s reasonable suspicion based on information upon which officers are entitled to rely that would indicate to a reasonable mind that the combination of circumstances is inconsistent with any innocent pursuit ripens into probable cause on which to make a warrantless arrest. State v. Flagg, 760 So. 2d 522, 2000 La. App. LEXIS 1000 (Apr. 25, 2000), writ denied by La. 2000-1510, 786 So. 2d 117, 2001 La. LEXIS 757 (La. Mar. 9, 2001).

Peace officer’s warrantless arrest of defendant was valid under La. Code Crim. Proc. Ann. art. 213 where the officer had probable cause because defendant was found lying in water in a ditch on a cold night about a block away from the scene of the robbery dressed in dark clothes and defendant matched the general description of the perpetrator of prior robberies at the same location. State v. Jones, 733 So. 2d 127, 1999 La. App. LEXIS 860 (Apr. 1, 1999), writ denied by La. 99-1185, 748 So. 2d 434, 1999 La. LEXIS 2421 (La. Oct. 1, 1999).

Trooper had a reasonable suspicion, as required by La. Code Crim. Proc. Ann. art. 215.1 in order to stop an individual in his automobile without a warrant, to stop a defendant whom he had observed driving in an erratic and potentially dangerous manner in violation of La. Rev. Stat. Ann. § 32:79; the trooper also had probable cause, as required by La. Code Crim. Proc. Ann. art. 213, to arrest defendant without a warrant for driving while intoxicated in violation of La. Rev. Stat. Ann. § 14:98, where defendant had been driving erratically, smelled of alcohol, slurred his speech, and failed field sobriety tests. State v. Inzina, 728 So. 2d 458, 1998 La. App. LEXIS 3503 (Dec. 9, 1998).

Although police officers lacked probable cause to stop defendant, a crack pipe found during a subsequent search of him was admissible where the discovery of outstanding arrest warrants for defendant after the stop constituted an intervening circumstance that dissipated the taint of the initial police misconduct and provided one of the enumerated bases to conduct a warrantless arrest under La. Code Crim. Proc. Ann. art. 213. State v. Hill, 725 So. 2d 1282, 1998 La. LEXIS 3261 (Nov. 16, 1998).

Under La. Code Crim. Proc. Ann. art 213, a peace officer was authorized for the purpose of effecting an arrest to leave his territorial jurisdiction and enter another jurisdiction in the state and make an arrest as long as he was in close pursuit. State v. Jarvis, 710 So. 2d 831, 1998 La. App. LEXIS 745 (Apr. 9, 1998), writ denied by La. 98-2219, 734 So. 2d 1222, 1999 La. LEXIS 167 (La. Jan. 8, 1999).

Where defendant did not commit any statutory violation in the officer’s presence, a warrantless arrest was unjustified under La. Code Crim. Proc. Ann. art. 213(1). State v. Toney, 1997 La. App. LEXIS 79 (Jan. 22, 1997), writ of certiorari denied by La. 97-0481, 692 So. 2d 420, 1997 La. LEXIS 1174 (La. Apr. 4, 1997).

Information that defendant was wanted in connection with two fugitive warrants in the state was sufficient to justify a warrantless arrest pursuant to La. Code Crim. Proc. Ann. art. 213(4). State v. Lassere, 683 So. 2d 812, 1996 La. App. LEXIS 2259 (Oct. 1, 1996), writ of certiorari denied by La. 96-2655, 692 So. 2d 445, 1997 La. LEXIS 1132 (La. Apr. 18, 1997).

Pursuant to La. Code Crim. Proc. Ann. art. 213, the police did not have reasonable cause to believe that defendant committed an offense; although detectives indicated that the information came from a reliable informant, no other evidence was introduced pertaining to the informant’s reliability, the police had no knowledge or past experience with defendant, and the evidence did not indicate that the police considered the area a high crime area. State v. Alexander, 632 So. 2d 853, 1994 La. App. LEXIS 284 (Feb. 11, 1994), writ of certiorari denied by La. 94-0621, 640 So. 2d 1343, 1994 La. LEXIS 1613 (La. June 24, 1994).

Even if the arrest warrant was invalid, where it was not signed by a neutral and detached magistrate, the officer had a right to arrest the accomplice without an arrest warrant, as there was probable cause to believe that the accomplice committed a criminal offense, and the principal could not rely on defense of others, and the accomplice could not rely on self-defense. State v. Gunnells, 619 So. 2d 192, 1993 La. App. LEXIS 2066 (June 2, 1993), writ of certiorari denied by 625 So. 2d 1061, 1993 La. LEXIS 2949 (La. 1993), writ of certiorari denied by 625 So. 2d 1060, 1993 La. LEXIS 2952 (La. 1993).

Where the officers lacked probable cause as required under La. Code Crim. Proc. Ann. art. 213 to arrest defendant and extended the primary investigatory stop; the trial court’s denial of defendant’s motion to suppress was reversed. State v. Moreno, 619 So. 2d 62, 1993 La. LEXIS 1809 (May 24, 1993).

Employee’s false arrest and imprisonment action was properly dismissed because the police officer knew a crime had been committed and, in addition, he had a reliable source of information namely, the employer who had made a citizen’s arrest. Harrison v. Phillips, 539 So. 2d 911, 1989 La. App. LEXIS 214 (Feb. 16, 1989), writ of certiorari denied by 541 So. 2d 894, 1989 La. LEXIS 1034 (La. 1989).

Police had reasonable cause to stop a defendant and probable cause to arrest him when he was found near the scene of a rape, he fit the victims description, and his genitals were exposed when his coat opened. State v. Gardner, 524 So. 2d 1271, 1988 La. App. LEXIS 726 (Mar. 2, 1988), writ of certiorari denied by 530 So. 2d 89, 1988 La. LEXIS 1725 (La. 1988).

Police officers had probable cause to make a warrantless arrest where the officers had knowledge that a rape had occurred minutes earlier approximately three and one-half blocks from where defendant and his friends were stopped, and where the appearance and clothing of defendant and his friends matched the descriptions given by the victim’s companion. State v. Domingue, 507 So. 2d 296, 1987 La. App. LEXIS 9544 (May 13, 1987), writ of certiorari denied by 512 So. 2d 455, 1987 La. LEXIS 10010 (La. 1987).

In an action for false arrest, a citizen’s arrest for running a stop sign was held to be lawful because the police had reason to believe that she would not appear to answer the summons, where she attempted to grab her license and flee while the officer was issuing a ticket, and because the citizen had attempted to flee and had resisted arrest, both of which were misdemeanors for which an arrest could be made under La. Code Crim. Proc. An. art. 213, an arrrest was not expressly prohibited under art. 211. Boyer v. Lake Charles, 499 So. 2d 1064, 1986 La. App. LEXIS 5865 (Oct. 8, 1986).

Where defendant was observed entering and leaving the home selling cocaine, the officers had probable cause under La. Code Crim. Proc. Ann. art. 213 to arrest him without a warrant. State v. Cantanese, 493 So. 2d 725, 1986 La. App. LEXIS 7527 (Aug. 20, 1986).

The arrest of defendant for failing to control his vehicle under La. Code Crim. Proc. Ann. art. 213(3) was lawful and based upon probable cause, where the police officer discovered the defendant had crashed his automobile into a ditch causing the defendant to incur an injury. State v. Gardner, 476 So. 2d 938, 1985 La. App. LEXIS 9825 (Sept. 25, 1985), writ of certiorari denied by 478 So. 2d 1233, 1985 La. LEXIS 10130 (La. 1985).

Although the state may have failed to prove the existence of an outstanding arrest warrant, which was not offered into evidence at trial, a defendant’s arrest appeared to be based on probable cause; the state did not rebut the defendant’s testimony that, before being brought to the police station, he was threatened and physically abused by the arresting officers, so a court of appeal was inclined to hold that the defendant’s confession was not freely and voluntarily given. State v. Boudreaux, 467 So. 2d 1335, 1985 La. App. LEXIS 9134 (Apr. 15, 1985).

Defendant’s warrantless arrest was valid where an accomplice informed the police that defendant shot and killed his victim, whose body had been found six months earlier, and that defendant had guns in his house, where police officer went to defendant’s house to question him, where defendant voluntarily opened the door and simultaneously told the officers that he knew why the officers were there and that the victim should not have messed with defendant, and where defendant had lived in his house for less than one month; thus, the police had probable cause to arrest defendant and reasonable grounds to believe that he might attempt to escape. State v. Childers, 463 So. 2d 1010, 1985 La. App. LEXIS 8108 (Jan. 30, 1985), writ of certiorari denied by 466 So. 2d 1305, 1985 La. LEXIS 8522 (La. 1985).

Where officers began trailing bank robbers with a dog immediately after a robbery and encountered defendant on railroad tracks only two hours later, within five and one-half miles from where the robbery occurred, the exception of close pursuit was applicable, even though the officers were outside of their territorial jurisdiction. State v. Washington, 444 So. 2d 320, 1983 La. App. LEXIS 10003 (Dec. 22, 1983), review denied by 445 So. 2d 450, 1984 La. LEXIS 8190 (La. 1984).

Trial court erred in denying defendant’s motion to play the tape-recorded statement of a witness during the cross-examination of a police officer in defendant’s trial for robbery; pursuant to La. Rev. Stat. Ann. §§ 15:436, 15:437, the statement was the best evidence on the issue of probable cause to arrest defendant under La. Code Crim. Proc. Ann. art. 213. State v. Sterling, 444 So. 2d 273, 1983 La. App. LEXIS 9953 (Dec. 22, 1983).

Defendant was not entitled to suppress evidence of methaqualone found on his person after being pulled over by police for hazardous driving, as the act of stopping him for reckless behavior endangering lives and property constituted an arrest preceding the search even if defendant was not advised of the arrest until the search was completed; La. Code Crim. Proc. Ann. art. 213 allowed a police officer, without a warrant, to make an arrest when a person had committed a misdemeanor of a type other than a typical traffic violation. State v. Guidry, 442 So. 2d 1251, 1983 La. App. LEXIS 9940 (Dec. 8, 1983).

Defendant was restrained and under arrest within the meaning of La. Code Crim. Proc. Ann. art. 201, but his warrantless arrest was permitted under La. Code Crim. Proc. Ann. art. 213(3) where the evidence established that a police informant was shown to be reliable and his report provided reasonable cause for the officers to act. State v. Mitchell, 443 So. 2d 625, 1983 La. App. LEXIS 9558 (Nov. 9, 1983), writ of certiorari denied by 444 So. 2d 1214, 1984 La. LEXIS 7968 (La. 1984).

Where police had information connecting defendant with the burglary and where defendant was later seen at the scene by a burglary, probable cause existed for defendant’s warrantless arrest under La. Code Crim. Proc. Ann. art. 213(3). State v. Lane, 438 So. 2d 1265, 1983 La. App. LEXIS 9304 (Oct. 12, 1983), writ of certiorari denied by 443 So. 2d 1117, 1984 La. LEXIS 7932 (La. 1984).

Defendant’s warrantless arrest was not improper under La. Code Crim. Proc. Ann. art. 213 where police had probable cause to arrest based upon information from a confidential informant that defendant had committed the robbery; where defendant was properly arrested, his voluntary confession while in custody was admissible. State v. Mellion, 439 So. 2d 586, 1983 La. App. LEXIS 9435 (Oct. 11, 1983), writ of certiorari denied by 443 So. 2d 1118, 1984 La. LEXIS 7940 (La. 1984).

Under La. Code Crim. Proc. Ann. art. 213, police had probable cause to arrest defendant before meeting him based on his fingerprints at the crime scene, witness statements, and other evidence, and his confession was not suppressed. State v. Foster, 437 So. 2d 309, 1983 La. App. LEXIS 9092 (Aug. 15, 1983).

Pursuant to La. Code Crim. Proc. Ann. art. 213(3), based on what the trooper saw and what plaintiff individual’s relatives told him, the trooper had probable cause to believe that the individual had committed the offense of failure to maintain control. Richard v. State, 436 So. 2d 1265, 1983 La. App. LEXIS 8821 (June 28, 1983), writ of certiorari denied by 441 So. 2d 1223, 1983 La. LEXIS 12223 (La. 1983).

Under La. Code Crim. Proc. Ann. art. 213(2), the officer had grounds to arrest defendant for driving a car that matched the description of a vehicle used in two robberies and had authority to frisk him for weapons under La. Code Crim. Proc. Ann. art. 215.1. State v. Square, 433 So. 2d 104, 1983 La. LEXIS 10714 (May 23, 1983).

Police officers had probable cause to enter a house and to make a warrantless arrest because they had trustworthy information based on eyewitness accounts, which included descriptions and a license plate number, that the person living in the house was the person who had stabbed a person to death earlier in the evening. State v. Pittman, 428 So. 2d 979, 1983 La. App. LEXIS 7839 (Feb. 22, 1983), writ of certiorari denied by 433 So. 2d 155, 1983 La. LEXIS 10556 (La. 1983), writ of certiorari denied by 464 U.S. 836, 104 S. Ct. 122, 78 L. Ed. 2d 120, 1983 U.S. LEXIS 1316, 52 U.S.L.W. 3264 (1983).

La. Code Crim. Proc. Ann. art. 213 (3) allows police officers to make arrests without a warrant when the peace officer has reasonable cause to believe that the person to be arrested has committed an offense, although not in the presence of the officer. State v. Edwards, 406 So. 2d 1331, 1981 La. LEXIS 10976 (Nov. 16, 1981), writ of certiorari denied by 456 U.S. 945, 102 S. Ct. 2011, 72 L. Ed. 2d 467, 1982 U.S. LEXIS 1881, 50 U.S.L.W. 3858 (1982).

In an armed robbery case where the arresting officer knew that an armed robbery had been committed by a man with defendant’s description, although the ensuing arrest occurred at a point outside the officer’s territorial jurisdiction, it was immediately outside his jurisdiction because defendant was rapidly departing the scene; thus, the officer acted in good faith and the arrest was valid. State v. Bickham, 404 So. 2d 929, 1981 La. LEXIS 10442 (Sept. 28, 1981).

Where defendant offered to sell a person in police custody “ludes”, the plainclothes officers had probable cause to believe that he was attempting to distribute illegal drugs and to arrest and search defendant pursuant to La. Code Crim. Proc. Ann. art. 213. State v. Peebles, 376 So. 2d 149, 1979 La. LEXIS 7101 (Oct. 8, 1979).

In a prosecution for possession of a controlled dangerous substance, the trial court erred in denying defendant’s motion to suppress evidence that was seized pursuant to a search incident to his arrest; police lacked probable cause to arrest defendant, who was intoxicated and sleeping in the back of a car, for disturbing the peace. State v. Jordan, 369 So. 2d 1347, 1979 La. LEXIS 6284 (Apr. 9, 1979).

Under La. Const. art. I, § 5, seizure of persons or effects except upon a warrant issued on probable cause by oath or affirmation, describing the person to be seized is prohibited. However, a peace officer may, without a warrant, arrest a person when the peace officer has reasonable cause to believe that the person to be arrested has committed an offense, although not in the presence of the officer. La. Code Crim. Proc. Ann. art. 213. State v. Billiot, 370 So. 2d 539, 1979 La. LEXIS 6267 (Apr. 9, 1979), writ of certiorari denied by 444 U.S. 935, 100 S. Ct. 284, 62 L. Ed. 2d 194, 1979 U.S. LEXIS 3582 (1979).

Given that law enforcement officers had probable cause to arrest a defendant without a warrant, and that, as required by La. Code Crim. Proc. Ann. art. 703(C) and La. Rev. Stat. Ann. § 15:451, the State proved affirmatively, and beyond a reasonable doubt, that a defendant’s statements were freely and voluntarily made, and the defendant admitted that he had been advised of his Miranda rights, the defendant’s inculpatory statements, including one he made to protect his father, should not have been suppressed. State v. Weinberg, 364 So. 2d 964, 1978 La. LEXIS 5449 (Nov. 13, 1978).

Trial court erred in finding the arrest statutes, La. Code Crim. Proc. Ann. arts. 213, 933 unconstitutionally vague because the statutes specifically defined what constituted an “offense.” State v. Hammett, 359 So. 2d 126, 1978 La. LEXIS 5946 (May 22, 1978).

Pursuant to La. Code Crim. Proc. Ann. art. 213(3), an unidentified informant’s story was reliable and trustworthy, and furnished adequate grounds for the warrantless arrest of defendant shortly after a robbery, where the informant saw defendant fleeing from the scene, and where the informant provided a description of defendant, defendant’s car, and the car’s license plate. State v. Gipson, 359 So. 2d 87, 1978 La. LEXIS 5969 (May 22, 1978).

Police officer had probable cause to arrest defendant without a warrant where he attempted to trade a stolen diamond for a car. State v. Robertson, 358 So. 2d 931, 1978 La. LEXIS 5839 (Apr. 10, 1978).

Where police officers pursued defendant’s car based upon their belief that it might contain a recently escaped prisoner and defendant operated his car in a reckless manner upon observing the officers and then attempted to flee on foot, the officers had the right to arrest him without a warrant for reckless operation of a vehicle and resisting an officer; the evidence abandoned by defendant during his flight from the lawful arrest was legally seized and admissible in evidence. State v. Stewart, 357 So. 2d 1111, 1978 La. LEXIS 5825 (Apr. 10, 1978).

Although apparent flight from apprehension does not, in and of itself, indicate guilt, given the description of the robber, his close proximity to the scene of the offense both in time and location and the presence of property taken in the robbery, his flight would indicate to a reasonable man that the fleeing man had some involvement with the crime, the policeman’s pursuit of defendant into the dwelling was made with probable cause. State v. Dunbar, 356 So. 2d 956, 1978 La. LEXIS 7271 (Mar. 6, 1978).

In an action by plaintiff shooting victims against defendants, a city, its police department and insurer, and a police lieutenant, and detectives, alleging false arrest and imprisonment and seeking damages and medical expenses, under La. Code Crim. Proc. Ann. art. 213(3), the police had reasonable cause to make a warrantless arrest of the victims because the victims matched the description of robbery suspects and security guards of the store that was robbed alleged that the victims were planning to rob the store. Kyle v. New Orleans, 353 So. 2d 969, 1977 La. LEXIS 6764 (Dec. 19, 1977).

Defendant was properly arrested under La. Code Crim. Proc. Ann. art. 213(3) because the police had probable cause to arrest defendant due to the fact that the information furnished by the confidential informer, which was independently verified by the police, provided reasonable cause to arrest without a warrant. State v. Holmes, 354 So. 2d 1282, 1977 La. LEXIS 5991 (Dec. 19, 1977).

An arrest of an individual later convicted of simple burglary was found to have been valid because he was arrested on the basis of information provided by a reliable informant. State v. Edwards, 351 So. 2d 500, 1977 La. LEXIS 6420 (Oct. 20, 1977).

Pursuant to La. Code Crim. Proc. Ann. art. 213(3), police had reasonable cause to arrest defendant without a warrant for possession of marijuana; the trial court erred in suppressing the evidence seized on the basis that the State had failed to prove that marijuana had been seized. State v. Boyd, 349 So. 2d 1256, 1977 La. LEXIS 6374 (Sept. 19, 1977).

Where police officers did not have probable cause and reasonable grounds to believe that a person who had shot at other police officers earlier in the day was in the apartment, their entering the apartment and arresting defendant was unlawful and not authorized by La. Code Crim. Proc. Ann. art. 213(3). State v. Ranker, 343 So. 2d 189, 1977 La. LEXIS 6970 (Feb. 28, 1977).

Police had probable cause to arrest defendant for burglary considering that he matched the description of the burglary suspect, he was wet, and he had been picked up about one block, by way of canal, from the burglarized residence. State v. Randolph, 337 So. 2d 498, 1976 La. LEXIS 4392 (Sept. 13, 1976).

Evidence obtained in the course of a warrantless arrest of defendant was admissible because the fact that defendant was observed entering a dwelling, was observed exiting that dwelling via a window, and ran when called to by the police, gave the police the necessary reasonable cause required by La. Code Crim. Proc. Ann. art. 213(3) to support the warrantless arrest of defendant, and to make a search of defendant pursuant to the lawful arrest. State v. Sarrazin, 291 So. 2d 393, 1974 La. LEXIS 3419 (Feb. 18, 1974).

Where several women had been sexually assaulted and officers were on the lookout for the perpetrator, officers had probable cause to arrest defendant without a warrant where officers noticed he and his car matched descriptions linked to the crimes; defendant was observed attempting to pick up two girls, defendant fled when officers approached and committed traffic violations in his attempt to evade the officers; a gun in defendant’s car that was in plain view was properly seized as incident to defendant’s lawful arrest. State v. Edgecombe, 275 So. 2d 740, 1973 La. LEXIS 5672 (Mar. 8, 1973), writ of certiorari denied by 414 U.S. 1075, 94 S. Ct. 591, 38 L. Ed. 2d 482, 1973 U.S. LEXIS 1694 (1973).

Police had probable cause for a warrantless arrest where police had been told by a confidential informer that defendant was connected with a series of robberies, and several victims identified defendant’s picture in a photo array. State v. St. Amand, 274 So. 2d 179, 1973 La. LEXIS 5673 (Feb. 19, 1973).

Officers had probable cause for a warrantless arrest where they received information from a reliable informant that he saw defendant smoking marijuana at an apartment, advised the officers to hurry because defendant was about to leave with the alleged seller in a yellow car, the alleged seller was known to the officers as a narcotics offender, the alleged seller ran towards the yellow car when he saw the officers, and defendant was seated in the yellow car. State v. Wood, 262 LA. 259, 263 So. 2d 28, 1972 La. LEXIS 5925 (June 5, 1972).

Under La. Code Crim. Proc. Ann. art. 213, a peace officer can make an arrest without a warrant for an “offense” committed in his presence; there is no statutory or jurisprudential rule that the officer must be on regular hours of duty. Bourque v. Lohr, 248 So. 2d 901, 1971 La. App. LEXIS 6049 (May 28, 1971).

Defendant’s warrantless arrest for murder was proper because the police officers’ murder investigation provided the officers with probable cause to believe that defendant committed a crime; therefore, La. Code Crim. Proc. Ann. art. 213(3) gave the officers the authority to arrest defendant without a warrant. State v. Millsap, 258 LA. 883, 248 So. 2d 324, 1971 La. LEXIS 4385 (May 4, 1971).

Where police were investigating numerous armed robberies in the city, a victim of one armed robbery identified defendant as the robber, and a reliable informant tipped police that defendant and another man had committed the armed robberies, police had probable cause to arrest defendant without a warrant; failure to obtain a warrant did not make the arrest illegal; police were allowed into defendant’s home by defendant’s wife, and police gave defendant sufficient notice of why he was being arrested. State v. Johnson, 255 LA. 314, 230 So. 2d 825, 1970 La. LEXIS 3876 (Jan. 20, 1970), affirmed by 406 U.S. 356, 92 S. Ct. 1620, 32 L. Ed. 2d 152, 1972 U.S. LEXIS 55 (1972).

Where evidence showed that defendant was informed that he was being arrested, he was informed of the charges against him, and he was informed of his constitutional rights, defendant’s arrest was legal. State v. Devenow, 253 LA. 796, 220 So. 2d 78, 1969 La. LEXIS 3016 (Feb. 24, 1969).

Trial court’s factual and circumstantial findings adequately showed that officers had reasonable cause to believe that defendant, immediately before his arrest, was committing the felony of possessing a narcotic drug, and his warrantless arrest was valid under former La. Code Crim. Proc. § 60(4) (now La. Code Crim. Proc. Ann. art. 213). State v. Chance, 251 LA. 873, 207 So. 2d 148, 1968 La. LEXIS 2896 (Feb. 19, 1968).

Pursuant to former La. Rev. Stat. Ann. § 15:60(4) (now La. Code Crim. Proc. Ann. art. 213), the officers had probable cause to arrest defendant in connection with burglaries involving pinball and pop machines where they knew he was an ex-convict and they had received reliable information that defendant had been counting a large number of coins. State v. Ahrens, 250 LA. 391, 196 So. 2d 250, 1967 La. LEXIS 2678 (Feb. 20, 1967), writ of certiorari denied by 389 U.S. 871, 88 S. Ct. 156, 19 L. Ed. 2d 152, 1967 U.S. LEXIS 919 (1967).

Police had authority to make a warrantless arrest of defendant under former La. Rev. Stat. Ann. § 15:60 (now La. Code Crim. Proc. Ann. art. 213) because they had reasonable cause to believe defendant was in possession of narcotics as defendant was a known addict and was observed swallowing cellophane with a white tablet. State v. James, 246 LA. 1033, 169 So. 2d 89, 1964 La. LEXIS 2832 (June 8, 1964).

Criminal defendants’ warrantless arrest was lawful, where the police officers had reasonable cause to believe that a felony had been committed and was being committed when they arrived at the defendants’ residence; the officers had been alerted to potential criminal activity. State v. Aias, 243 LA. 945, 149 So. 2d 400, 1963 La. LEXIS 2176 (Jan. 14, 1963), writ of certiorari denied by 375 U.S. 954, 84 S. Ct. 446, 11 L. Ed. 2d 315, 1963 U.S. LEXIS 26 (1963).

Defendant’s motion to suppress marijuana cigarettes seized from his home without a warrant was properly denied and his narcotics conviction was affirmed because the arresting officers had good reason to believe that defendant had committed a felony justifying his legal arrest and an ensuing search of his premises where police recived a tip that narcotics were being sold from defendant’s home and also detained a man and found marijuana cigarettes immediately after observing the man buy something at defendant’s home. State v. Calascione, 243 LA. 993, 149 So. 2d 417, 1963 La. LEXIS 2179 (Jan. 14, 1963).

Sheriff’s office was liable for false arrest for failing to obtain a warrant before detaining a man accused of bouncing a check in violation of La. Rev. Stat. Ann. § 14:71 because further investigation would have revealed that the man had made good on the check before the arrest occurred; the matter was not urgent and did not fall within any of the exceptions to the warrant requirement set forth in former La. Rev. Stat. Ann. § 15:60 (now La. Code Crim. Proc. Ann. art. 213). Abraham v. Boat Center, Inc., 146 So. 2d 23, 1962 La. App. LEXIS 2469 (Sept. 4, 1962).

• Search & Seizure

•• Fruit of the Poisonous Tree

••• General Overview. — In a prosecution for possession of a controlled dangerous substance, the trial court erred in denying defendant’s motion to suppress evidence that was seized pursuant to a search incident to his arrest; police lacked probable cause to arrest defendant, who was intoxicated and sleeping in the back of a car, for disturbing the peace. State v. Jordan, 369 So. 2d 1347, 1979 La. LEXIS 6284 (Apr. 9, 1979).

••• Attenuation. — Although police officers lacked probable cause to stop defendant, a crack pipe found during a subsequent search of him was admissible where the discovery of outstanding arrest warrants for defendant after the stop constituted an intervening circumstance that dissipated the taint of the initial police misconduct and provided one of the enumerated bases to conduct a warrantless arrest under La. Code Crim. Proc. Ann. art. 213. State v. Hill, 725 So. 2d 1282, 1998 La. LEXIS 3261 (Nov. 16, 1998).

•• Search Warrants

••• Probable Cause

•••• General Overview. — Where defendant was observed entering and leaving the home selling cocaine, the officers had probable cause under La. Code Crim. Proc. Ann. art. 213 to arrest him without a warrant. State v. Cantanese, 493 So. 2d 725, 1986 La. App. LEXIS 7527 (Aug. 20, 1986).

Pursuant to La. Code Crim. Proc. Ann. art. 213, because the officers had probable cause to make the arrest, the arrest was lawful. State v. Stewart, 451 So. 2d 1208, 1984 La. App. LEXIS 9258 (May 30, 1984).

Defendant’s conviction for possession of heroin was subject to reversal because his rights under the Fourth Amendment were violated as a warrantless search of a building was conducted without probable cause as required by La. Code Crim. Proc. Ann. art. 213; when the police observed defendant in an apartment building, they had no basis to believe that he was in possession of drugs. State v. Di Bartolo, 276 So. 2d 291, 1973 La. LEXIS 5902 (Mar. 26, 1973).

•• Seizures of Persons. — Based on the arresting officer’s observance of a vehicle and suspects matching the description given in an armed-robbery bulletin by the police and the erratic behavior of the suspects, there was reasonable suspicion that the occupants of the vehicle had been involved in the armed robbery thereby justifying the stop, and there was probable cause thereby justifying the arrest. State v. Colvin, 494 So. 2d 1357, 1986 La. App. LEXIS 7680 (Sept. 24, 1986), writ of certiorari denied by 497 So. 2d 311, 1986 La. LEXIS 7810 (La. 1986).

•• Warrantless Searches

••• General Overview. — Defendant was not entitled to suppress evidence of methaqualone found on his person after being pulled over by police for hazardous driving, as the act of stopping him for reckless behavior endangering lives and property constituted an arrest preceding the search even if defendant was not advised of the arrest until the search was completed; La. Code Crim. Proc. Ann. art. 213 allowed a police officer, without a warrant, to make an arrest when a person had committed a misdemeanor of a type other than a typical traffic violation. State v. Guidry, 442 So. 2d 1251, 1983 La. App. LEXIS 9940 (Dec. 8, 1983).

••• Investigative Stops. — Trooper had a reasonable suspicion, as required by La. Code Crim. Proc. Ann. art. 215.1 in order to stop an individual in his automobile without a warrant, to stop a defendant whom he had observed driving in an erratic and potentially dangerous manner in violation of La. Rev. Stat. Ann. § 32:79; the trooper also had probable cause, as required by La. Code Crim. Proc. Ann. art. 213, to arrest defendant without a warrant for driving while intoxicated in violation of La. Rev. Stat. Ann. § 14:98, where defendant had been driving erratically, smelled of alcohol, slurred his speech, and failed field sobriety tests. State v. Inzina, 728 So. 2d 458, 1998 La. App. LEXIS 3503 (Dec. 9, 1998).

Reasonable suspicion to justify an investigatory stop of persons smoking in an automobile existed where there was a citizen tip that was something less than probable or reasonable cause to arrest without a warrant. State v. Wyatt, 462 So. 2d 244, 1984 La. App. LEXIS 10209 (Dec. 17, 1984).

In an armed robbery case where the arresting officer knew that an armed robbery had been committed by a man with defendant’s description, although the ensuing arrest occurred at a point outside the officer’s territorial jurisdiction, it was immediately outside his jurisdiction because defendant was rapidly departing the scene; thus, the officer acted in good faith and the arrest was valid. State v. Bickham, 404 So. 2d 929, 1981 La. LEXIS 10442 (Sept. 28, 1981).

Police officer’s stop of defendant was valid where he stopped defendant and his companion to question them as to their identities, where he had recently obtained information that two men who matched defendant and his companion’s description were connected with a stolen car that had been discovered in a nearby location. State v. Drew, 360 So. 2d 500, 1978 La. LEXIS 7599 (May 22, 1978), writ of certiorari denied by 439 U.S. 1059, 99 S. Ct. 820, 59 L. Ed. 2d 25, 1979 U.S. LEXIS 215 (1979).

••• Plain View. — Trial court erred in finding there was no basis for the seizure and arrest of defendant where although he did not sell drugs to a confidential informant he was present while the sales were occurring and the police officer was entitled to seize a foil package sticking out of defendant’s waistband during the valid investigatory stop. State v. Dowell, 857 So. 2d 1098, 2003 La. App. LEXIS 2799 (Sept. 24, 2003).

Because the officer had reasonable suspicion for an investigatory stop, pursuant to La. Code Crim. Proc. Ann. art. 215.1(A), as defendant was not wearing his seat belt, the officer lawfully stopped the vehicle and he had probable cause to believe that the clear plastic bag partially in plain view in the right pocket of defendant’s sweatshirt contained what appeared to be contraband; thus, the officer validly seized the evidence and arrested defendant pursuant to La. Code Crim. Proc. Ann. art. 213. State v. Young, 820 So. 2d 1182, 2002 La. App. LEXIS 1877 (June 4, 2002).

••• Search Incident to Lawful Arrest

•••• General Overview. — Defendant’s arrest for distribution of cocaine was proper where the officer had probable cause to arrest after he observed what appeared to be a hand-to-hand drug transaction. State v. Armstead, 832 So. 2d 389, 2002 La. App. LEXIS 3474 (Nov. 6, 2002), writ denied by La. 2002-3017, 841 So. 2d 791, 2003 La. LEXIS 1186 (La. Apr. 21, 2003).

After setting up surveillance based on a confidential informant’s tip that drug transactions were taking place at a bar, officers observed defendant conduct two hand-to-hand drug transactions and defendant was arrested and advised of his Miranda rights; pursuant to La. Code Crim. Proc. Ann. art. 213, the officers had probable cause to arrest defendant when they asked him to raise his shirt for their protection and they could search the pouch defendant was wearing pursuant to that arrest. State v. Lawrence, 817 So. 2d 1216, 2002 La. App. LEXIS 1750 (May 8, 2002).

Motion to suppress was improperly denied where there was no probable cause to arrest given that the cited misdemeanor offense of obstructing a sidewalk, a violation of La. Rev. Stat. Ann. § 14:100.1, did not occur in the presence of an officer to justify a lawful warrantless arrest in accordance with La. Code Crim. Proc. Ann. art. 213(1); further, the officer had no reason to believe that defendant committed an offense outside of his presence in accordance with La. Code Crim. Proc. Ann. art. 213(3), nor did he observe anything that amounted to a willful obstruction or any other illegal act. State v. Leban, 777 So. 2d 591, 2000 La. App. LEXIS 3438 (Dec. 20, 2000).

Facts and circumstances observed by the officer could lead to only one logical conclusion that defendant was selling crack cocaine on the corner to passersby from the matchbox in his pocket as happens continuously on street corners; under La. Code Crim. Proc. Ann. art. 213, the search and seizure of the cocaine was incidental to defendant’s arrest so that it was clearly valid and not at all in violation of defendant’s constitutional protection against unreasonable search and seizure. State v. Davis, 612 So. 2d 1052, 1993 La. App. LEXIS 13 (Jan. 20, 1993).

Search conducted by an officer was incident to a lawful arrest where the officer had probable cause to believe that defendant had committed a crime, based upon a tip from an informant who had proved to be reliable in the past that defendant was selling marijuana, the verification of defendant’s presence at the scene, and the fact that he fled the scene. State v. Green, 524 So. 2d 927, 1988 La. App. LEXIS 1032 (May 4, 1988), writ of certiorari denied by 532 So. 2d 129, 1988 La. LEXIS 2076 (La. 1988).

A defendant’s conviction of possession of pentazocine and the denial of a motion to suppress was proper because a confidential informant supplied accurate information to the police, thus probable cause existed to arrest and search the defendant. State v. Bell, 482 So. 2d 11, 1985 La. App. LEXIS 10532 (Dec. 26, 1985).

Pursuant to La. Code Crim. Proc. Ann. art. 213, because the officers had probable cause to make the arrest, the arrest was lawful. State v. Stewart, 451 So. 2d 1208, 1984 La. App. LEXIS 9258 (May 30, 1984).

In a prosecution for possession of a controlled dangerous substance, the trial court erred in denying defendant’s motion to suppress evidence that was seized pursuant to a search incident to his arrest; police lacked probable cause to arrest defendant, who was intoxicated and sleeping in the back of a car, for disturbing the peace. State v. Jordan, 369 So. 2d 1347, 1979 La. LEXIS 6284 (Apr. 9, 1979).

Where police officers pursued defendant’s car based upon their belief that it might contain a recently escaped prisoner and defendant operated his car in a reckless manner upon observing the officers and then attempted to flee on foot, the officers had the right to arrest him without a warrant for reckless operation of a vehicle and resisting an officer; the evidence abandoned by defendant during his flight from the lawful arrest was legally seized and admissible in evidence. State v. Stewart, 357 So. 2d 1111, 1978 La. LEXIS 5825 (Apr. 10, 1978).

Evidence obtained in the course of a warrantless arrest of defendant was admissible because the fact that defendant was observed entering a dwelling, was observed exiting that dwelling via a window, and ran when called to by the police, gave the police the necessary reasonable cause required by La. Code Crim. Proc. Ann. art. 213(3) to support the warrantless arrest of defendant, and to make a search of defendant pursuant to the lawful arrest. State v. Sarrazin, 291 So. 2d 393, 1974 La. LEXIS 3419 (Feb. 18, 1974).

Defendant’s motion to suppress marijuana cigarettes seized from his home without a warrant was properly denied and his narcotics conviction was affirmed because the arresting officers had good reason to believe that defendant had committed a felony justifying his legal arrest and an ensuing search of his premises where police recived a tip that narcotics were being sold from defendant’s home and also detained a man and found marijuana cigarettes immediately after observing the man buy something at defendant’s home. State v. Calascione, 243 LA. 993, 149 So. 2d 417, 1963 La. LEXIS 2179 (Jan. 14, 1963).

••• Stop & Frisk

•••• General Overview. — Officer’s retrieval of a baggie during a Terry frisk did not violate the constitutional prohibition against unreasonable search and seizures because based on the informant’s information the officer had probable cause to believe that the drug dealer had committed an offense. State v. Bearden, 449 So. 2d 1109, 1984 La. App. LEXIS 8658 (Apr. 9, 1984), writ of certiorari denied by 452 So. 2d 179, 1984 La. LEXIS 9236 (La. 1984).

••• Vehicle Searches. — Police did not have reasonable cause to believe that defendant had committed an offense when they chased and stopped a car in which he was riding, and the state supreme court suppressed marijuana seeds police found in the car after defendant was arrested. State v. Finklea, 313 So. 2d 224, 1975 La. LEXIS 5099 (Apr. 24, 1975).

• Interrogation

•• Miranda Rights

••• General Overview. — Constitutional warnings were not necessary when police spoke with defendant because, at the time of the conversation, the victim’s boyfriend, not defendant, was suspected of having committed the murder, and police officers had no reasonable cause under La. Code Crim. Proc. Ann. art. 213(3) to arrest defendant without a warrant. State v. Moran, 451 So. 2d 48, 1984 La. App. LEXIS 8763 (May 10, 1984), writ of certiorari denied by 456 So. 2d 165, 1984 La. LEXIS 9601 (La. 1984).

•• Noncustodial Confessions & Statements. — Where police executed a warrant for another person and obtained that person’s permission to search his apartment, defendant was not the focus of an investigation, was not in a custodial situation, and was not deprived of his freedom in any significant way, pursuant to La. Code Crim. Proc. Ann. art. 213, so as to require an advisal of Miranda rights; thus, Miranda warnings were not required before an officer said “What is this?” and defendant answered that it was marijuana and that it belonged to him. State v. Nguyen, 707 So. 2d 66, 1998 La. App. LEXIS 18 (Jan. 14, 1998), writ denied by La. 98-0441, 716 So. 2d 879, 1998 La. LEXIS 1059 (La. Mar. 27, 1998).

• Grand Juries

•• Evidence Before the Grand Jury

••• Suppression of Evidence. — Defendant was not entitled to suppress evidence of methaqualone found on his person after being pulled over by police for hazardous driving, as the act of stopping him for reckless behavior endangering lives and property constituted an arrest preceding the search even if defendant was not advised of the arrest until the search was completed; La. Code Crim. Proc. Ann. art. 213 allowed a police officer, without a warrant, to make an arrest when a person had committed a misdemeanor of a type other than a typical traffic violation. State v. Guidry, 442 So. 2d 1251, 1983 La. App. LEXIS 9940 (Dec. 8, 1983).

• Pretrial Motions & Procedures

•• Suppression of Evidence. — Trial court erred in suppressing drug evidence seized from defendant where he had made a sale of drugs to a confidential informant, who had already provided the police with the tip that a man with the same name as defendant was selling drugs from the targeted location; the police officers had probable cause to arrest defendant and lawfully conducted a search incidental to that arrest. State v. Dowell, 857 So. 2d 1098, 2003 La. App. LEXIS 2799 (Sept. 24, 2003).

Where two police officers observed defendant engage in a narcotics transaction and observed that defendant placed the object in his hat, defendant’s conviction of attempted possession of heroin was affirmed because the officers had probable cause to believe that the defendant had just purchased narcotics and placed them in his hat, they had probable cause to arrest defendant under La. Code Crim. Proc. Ann. art. 213(1), (2), (3), and were justified in removing his hat, and the district court was correct when it denied the defendant’s motion to suppress the evidence. State v. Sylvester, 834 So. 2d 1166, 2002 La. App. LEXIS 3907 (Dec. 11, 2002).

Decision suppressing evidence in a criminal prosecution for possession of cocaine was reversed and remanded because based on the totality of the circumstances known to the officers, they had probable cause under the provisions of La. Code Crim. Proc. Ann. art. 213 to believe that defendant had just completed a drug transaction when they arrested defendant and searched his vehicle. State v. Cojoe, 828 So. 2d 1101, 2002 La. LEXIS 3051 (Oct. 25, 2002).

Given that law enforcement officers had probable cause to arrest a defendant without a warrant, and that, as required by La. Code Crim. Proc. Ann. art. 703(C) and La. Rev. Stat. Ann. § 15:451, the State proved affirmatively, and beyond a reasonable doubt, that a defendant’s statements were freely and voluntarily made, and the defendant admitted that he had been advised of his Miranda rights, the defendant’s inculpatory statements, including one he made to protect his father, should not have been suppressed. State v. Weinberg, 364 So. 2d 964, 1978 La. LEXIS 5449 (Nov. 13, 1978).

ENVIRONMENTAL LAW

• Natural Resources & Public Lands

•• Fish & Wildlife Protection. — Claimants were properly awarded damages against the state department of wildlife, in an action alleging false arrest and civil rights violations, because probable cause was not invoked by a wildlife agent’s mistake of law. Moresi v. State, Dep’t of Wildlife & Fisheries, 552 So. 2d 1259, 1989 La. App. LEXIS 2169 (Nov. 15, 1989), reversed by 567 So. 2d 1081, 1990 La. LEXIS 1808 (La. 1990).

GOVERNMENTS

• Legislation

•• Overbreadth. — Trial court erred in finding the arrest statutes, La. Code Crim. Proc. Ann. arts. 213, 933 unconstitutionally vague because the statutes specifically defined what constituted an “offense.” State v. Hammett, 359 So. 2d 126, 1978 La. LEXIS 5946 (May 22, 1978).

• Local Governments

•• Employees & Officials. — Where a prisoner was in the custody of a city policeman who was taking him to jail at the time of a battery, the policeman was performing his official duty in arresting the prisoner for cursing an officer in his presence. Even though the policeman might have had personal motives for the battery and he took the prisoner home after the battery without taking him to jail, the officer had both apparent and actual authority under La. Code Crim. Proc. Ann. art. 213 to make the arrest and to take the prisoner into custody and the battery was inflicted while he was performing his official duties. Bourque v. Lohr, 248 So. 2d 901, 1971 La. App. LEXIS 6049 (May 28, 1971).

•• Police Power. — The arrest of occupants of a car who “mooned” children by the road was proper even if the arresting officer was outside his territorial jurisdiction, because the “mooning” incident gave the officer probable cause to make an arrest for obscenity, and because La. Code Crim. Proc. Ann. art. 213 specifically allowed an officer to pursue persons into another jurisdiction to effectuate an arrest. State v. Terracina, 309 So. 2d 271, 1975 La. LEXIS 3566 (Feb. 24, 1975).

TORTS

• Intentional Torts

•• False Imprisonment

••• General Overview. — Summary judgment in favor of the city was proper despite victim’s claims of false arrest for obtaining a prescription by fraud, where the arresting officer’s reliance on a pharmacist’s complaint was reasonable under the circumstances. Harris v. Eckerd Corp., 796 So. 2d 719, 2001 La. App. LEXIS 2009 (Sept. 26, 2001).

Plaintiff admitted that he was not detained or refused permission to leave his employer’s office after evidence of the plaintiff’s theft was discovered and the employer summoned a police officer to make an arrest for theft, providing the officer with substantial information to support the charges, under La. Code Crim. Proc. Ann. art. 213(3); the employer was thus entitled to summary judgment under La. Code Civ. Proc. Ann. art. 966C. Melder v. Sears, Roebuck & Co., 731 So. 2d 991, 1999 La. App. LEXIS 1136 (Mar. 31, 1999).

False imprisonment occurred when one was arrested and restrained against his will by another who acted without a warrant or other statutory authority but, where an out-of-state warrant was outstanding against someone with the same birth date as plaintiff and a similar name and physical description, the police officer had authority for the arrest under La. Code Crim. Proc. Ann. art. 213. Johnson v. State, 451 So. 2d 104, 1984 La. App. LEXIS 8748 (May 16, 1984), writ of certiorari denied by 457 So. 2d 15, 1984 La. LEXIS 9796 (La. 1984).

In an action for damages for false arrest, where a trooper was given a Mebaral tablet by a fellow officer and was told that it was in the possession of plaintiff without a prescription, there was “reasonable cause” for the trooper to believe that plaintiff had violated the law; the trial court had the discretion to believe the trooper’s testimony over the testimony of plaintiff. Cerna v. Rhodes, 341 So. 2d 1157, 1976 La. App. LEXIS 4383 (Dec. 20, 1976), writ of certiorari denied by 343 So. 2d 1067, 1977 La. LEXIS 5614 (La. 1977).

Sheriff’s office was liable for false arrest for failing to obtain a warrant before detaining a man accused of bouncing a check in violation of La. Rev. Stat. Ann. § 14:71 because further investigation would have revealed that the man had made good on the check before the arrest occurred; the matter was not urgent and did not fall within any of the exceptions to the warrant requirement set forth in former La. Rev. Stat. Ann. § 15:60 (now La. Code Crim. Proc. Ann. art. 213). Abraham v. Boat Center, Inc., 146 So. 2d 23, 1962 La. App. LEXIS 2469 (Sept. 4, 1962).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Opinion No. 82-747, La. Atty. Gen. Op. No. 1982-747; 1982 La. AG LEXIS 324.

La. R.S. 14:92 applies to anyone 17 years of age or older. Traffic violations would not apply to La. R.S. 14:92 when juvenile is not responsible for any crime. La. R.S. 32:361.1 does permit discolored windows, reflective murals or louvered windows in certain situations. Police officer may pursue traffic violator beyond territorial jurisdiction under theory of close pursuit. Const. Art. 1, Sec. 13 would not apply to the issuing of a summons. Opinion No. 82-626, La. Atty. Gen. Op. No. 1982-626; 1982 La. AG LEXIS 383.

Peace officer may validly issue a summons for a misdemeanor violation instead of making an arrest. Opinion No. 82-1114, La. Atty. Gen. Op. No. 1982-1114; 1983 La. AG LEXIS 830.

A peace officer who has personal knowledge of anoffender’s violation of R.S. 14:71 can arrest him rather than issue a written summons since the language of La.C.Cr.P. Art. 211.2 is permissive. Opinion No. 85-400, La. Atty. Gen. Op. No. 1985-400; 1985 La. AG LEXIS 502.

A municipal police officer’s police power is limited to the territorial jurisdiction in which he is employed. A municipal police officer should be commissioned under R.S. 40:1379.1 or R.S. 33:1435.1 in order to have police power outside of his territorial jurisdiction. Opinion No. 88-116, La. Atty. Gen. Op. No. 1988-116; 1988 La. AG LEXIS 76.

A police officer has no discretion to dispose of a traffic citation once it is issued and deposited under R.S. 32:398.2. A police officer has no discretion in dismissing or disposing of an arrest or its record after the person is arrested and booked under C.Cr. P. aart. 229. A police officer has no discretion to dismiss a prosecution once it is instituted under C.Cr.P. art. 61. Opinion No. 88-39, La. Atty. Gen. Op. No. 1988-39; 1988 La. AG LEXIS 237.

A felony conviction set aside pursuant to C.Cr.P. Art. 893 may not be expunged of record. A felony conviction set aside pursuant to C.Cr.P. Art 893 may serve as the predicate conviction for a prosecution instituted under R.S. 14:95.1. Ownership of a firearm may constitute constructive possession of a firearm as one element of the crime of possession of a firearm by a convicted felon. A permit to possess firearms issued to a convicted felon who has completed the requirements of R.S. 14:95.1(C)(2) is valid only within the parish in which it is issued. Opinion No. 92-320, La. Atty. Gen. Op. No. 1992-320; 1992 La. AG LEXIS 231.

A suspect pursued across parish lines and arrested without a warrant should generally be booked in the parish in which he is arrested. Opinion No. 93-751, La. Atty. Gen. Op. No. 1993-751; 1994 La. AG LEXIS 38.

A municipal peace officer has the authority to enforce those “ordinance[s] providing a penal sanction” which may include a parish ordinance providing a penal sanction. Opinion No. 93-761, La. Atty. Gen. Op. No. 1993-761; 1994 La. AG LEXIS 71.

Discusses a municipal police officer’s police power within and outside his territorial jurisdiction. Opinion No. 94-217, La. Atty. Gen. Op. No. 1994-217; 1994 La. AG LEXIS 469.

A private citizen in physical possession of a “commission card” may not execute police authority if he has not met certification requirements of law. Opinion No. 95-143, La. Atty. Gen. Op. No. 1995-143; 1995 La. AG LEXIS 240.

The power of peace officers to make arrests without a warrant is governed by C. Cr. P. 213. Section 3 of this article provides that the officer may arrest a person without a warrant when he has a reasonable cause to believe the person arrested has committed an offense. Acting in good faith on the belief of the existence of a bench or fugitive warrant meets the reasonable cause requirment to make a warrantless weapon charge. Opinion No. 95-369, La. Atty. Gen. Op. No. 1995-369; 1995 La. AG LEXIS 357.

A constable is considered a peace officer under Louisiana Law and therefore may issue a citation for careless operation of a vehicle provided the crime was committed in his presence. An elected ward constable may not hold a position in the federal government, specifically with the Federal Bureau of Prisons or with the Immigration and Naturalization Service (INS). Opinion No. 97-109, La. Atty. Gen. Op. No. 1997-109; 1997 La. AG LEXIS 149.

TREATISES AND LAW REVIEWS

Louisiana Treatises. — 1-2 Louisiana Tort Law § 2.09 > Chapter 2 INTENTIONAL TORTS AND DEFENSES > § 2.09 Defenses to Intentional Torts: Introduction.

Louisiana Law Reviews. — Note: Analyzing Seizures Under the Louisiana Constitution After State v. Tucker: A Different Perspective. 54 La. L. Rev. 1731 (July, 1994).

Note: Whren v. United States: The Constitutionality of Pretextual Stops. 58 La. L. Rev. 369 (Fall, 1997).

Recent Case: Lamkin v. Brooks: Expanding Municipal Tort Liability Beyond the City Limits. 61 Tul. L. Rev. 1556 (June, 1987).

Art. 214. Arrest by private person; when lawful.

A private person may make an arrest when the person arrested has committed a felony, whether in or out of his presence.

COMMENTARY

Louisiana Official Revision Comments

1966. — Without substantive change, this article restates the source provision. The authority of a private person to make an arrest when summoned to assist a peace officer making an arrest is provided for in Art. 219.

CROSS REFERENCES

Louisiana Law. — District attorney’s investigator; definition and duties, see La. R.S. 16:13.1.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Fraud

••• False Pretenses

•••• General Overview. — Where a country club manager took a wallet from the pocket of a teenager who had forged charge tickets at the club, the teenager was in the process of committing the felony of procuring food without paying, in violation of La. Rev. Stat. Ann. § 21:21, and the manager was attempting to detain him pursuant to the citizens’ arrest statutes, La. Code Crim. Proc. Ann. arts. 214, 215, and 220. Minkler v. Chumley, 747 So. 2d 720, 1999 La. App. LEXIS 3365 (Dec. 8, 1999).

•• Property Crimes

••• Larceny & Theft

•••• General Overview. — Grocer had no right to arrest a shopper he thought was guilty at most of misdemeanor shoplifting; under former La. Rev. Stat. Ann. § 15:61 (now La. Code Crim. Proc. Ann. art. 214) the right of a private person to make a lawful arrest is limited to instances where a felony had actually been committed. Banks v. Food Town, Inc., 98 So. 2d 719, 1957 La. App. LEXIS 931 (Nov. 19, 1957).

• Arrests

•• General Overview. — The patron’s arrest was valid under La. Code. Crim. Proc. Ann. art. 214 because his departure from the restaurant with no explanation for his non-payment constituted prima facie evidence of his intent to defraud, which was a felony. Keys v. Sambo’s Restaurant, Inc., 389 So. 2d 1360, 1980 La. App. LEXIS 4556 (Oct. 8, 1980), affirmed by 398 So. 2d 1083, 1981 La. LEXIS 8065 (La. 1981).

Even if the officers were acting as private persons, their arrest of defendants was not illegal because given La. Code Crim. Proc. Ann. art. 214, a private person could make an arrest when the person arrested had committed a felony whether in or out of his presence, and the officers had probable cause to believe that defendants were in possession of two stolen air conditioners, which was a felony. State v. Jones, 263 LA. 164, 267 So. 2d 559, 1972 La. LEXIS 5398 (Oct. 4, 1972), writ of certiorari denied by 410 U.S. 946, 93 S. Ct. 1406, 35 L. Ed. 2d 612, 1973 U.S. LEXIS 3535 (1973).

•• Warrantless Arrest. — La. Code Crim. Proc. Ann. art. 214 authorizes private citizens and peace officers alike to make arrests for felonies not committed in their presence; thus, arrests made by officers acting only as private citizens when they effected the arrest are valid under Louisiana statutory law. State v. Thompson, 758 So. 2d 972, 2000 La. App. LEXIS 792 (Apr. 7, 2000).

A store manager’s arrest of a fleeing robbery suspect was a valid, lawful citizen arrest under La. Code Crim. Proc. Ann. art. 214 because the suspect had committed a felony. State v. Jackson, 584 So. 2d 266, 1991 La. App. LEXIS 1917 (June 27, 1991), writ denied by 585 So. 2d 577, 1991 La. LEXIS 2569 (La. 1991).

Employee’s false arrest and imprisonment action was properly dismissed because the police officer knew a crime had been committed and, in addition, he had a reliable source of information namely, the employer who had made a citizen’s arrest. Harrison v. Phillips, 539 So. 2d 911, 1989 La. App. LEXIS 214 (Feb. 16, 1989), writ of certiorari denied by 541 So. 2d 894, 1989 La. LEXIS 1034 (La. 1989).

TORTS

• Intentional Torts

•• False Imprisonment

••• General Overview. — Dismissal of the patron’s suit for personal injuries, unlawful restraint, and false imprisonment against a restaurant and its employee was proper where the patron committed a felony in violation of La. Rev. Stat. Ann. §§ 21:21 and 14.27 when he attempted to leave the restaurant without paying for his food, which authorized a private person to make his arrest under La. Code Crim. Proc. Ann. art. 214, the employee used only that force which was necessary to detain the patron until the police arrived and to insure the safety of the other customers and employees, and the patron’s injury was the result of his own misbehavior; neither the restaurant nor the employee was liable for negligence, unlawful restraint or false imprisonment. Keys v. Sambo’s Restaurant, Inc., 398 So. 2d 1083, 1981 La. LEXIS 8065 (May 18, 1981).

Grocer had no right to arrest a shopper he thought was guilty at most of misdemeanor shoplifting; under former La. Rev. Stat. Ann. § 15:61 (now La. Code Crim. Proc. Ann. art. 214) the right of a private person to make a lawful arrest is limited to instances where a felony had actually been committed. Banks v. Food Town, Inc., 98 So. 2d 719, 1957 La. App. LEXIS 931 (Nov. 19, 1957).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Art. V. § 2, La. Constitution; Art. I, § 11, La. Constitution R.S. 14:95; 14:95.1; 14:133.1 C.Cr.P. Articles: 12, 20, 25, 207, 214, 219, 220, 224, 226, 228, 265, 266, 269, 270, 338 and 340., OPINION No. 81-253, La. Atty. Gen. Op. No. 1981-253; 1981 La. AG LEXIS 276.

Discussion on when and how private security guards, contracted by the Federal government, may receive special deputy commissions on a parish and a statewide basis; limitations on their authority; regulations concerning carrying weapons., OPINION No. 83-652, La. Atty. Gen. Op. No. 1983-652; 1983 La. AG LEXIS 334.

A bondsman has a right to arrest a fugitive from justice, but has no legal right to enter a private residence to search for the fugitive., OPINION No. 85-497, La. Atty. Gen. Op. No. 1985-497; 1985 La. AG LEXIS 437.

A criminal ordinance allocating enforcement to a private organization is constitutionally infirm. Powers of criminal enforcement are vested in the sheriff as the chief law enforcement officer of the parish., OPINION No. 92-280, La. Atty. Gen. Op. No. 1992-280; 1992 La. AG LEXIS 306.

A private citizen in physical possession of a “commission card” may not execute police authority if he has not met certification requirements of law., OPINION NUMBER 95-143, La. Atty. Gen. Op. No. 1995-143; 1995 La. AG LEXIS 240.

The sheriff is the keeper of his parish’s jail, andthe district court judge has no authority to order the sheriff to allow private citizens entry to the jail for the purposes of booking offenders upon whom they made a citizen’s arrest., Opinion No. 97-179A, La. Atty. Gen. Op. No. 1997-179; 1998 La. AG LEXIS 17.

Local law enforcement officers may assist bounty hunters in locating and apprehending fugitives within their jurisdiction., Opinion No. 99-119, La. Atty. Gen. Op. No. 1999-119; 1999 La. AG LEXIS 157.

A bail bondsman may carry a non-concealed weapon and use reasonable force in order to arrest his principal. A bondsman who, after announcing his identify and purpose, has been wrongfully refused admittance, may use reasonable force to enter his principal’s residence in order to effectuate the arrest. There is no law requiring a bondsman to report to the sheriff upon arrival in a parish. However, there is a duty to promptly report the arrest of the principal to the nearest jail or police station., Opinion No. 01-70, La. Atty. Gen. Op. No. 2001-70; 2001 La. AG LEXIS 221.

An elected marshal of a Lawrason Act municipality may serve in the appointed position of District Attorneys’ Investigator on a part-time basis and not be in violation of Louisiana’s dual officeholding and dual employment laws, Opinion Number 03-0074, La. Atty. Gen. Op. No. 2003-0074; 2003 La. AG LEXIS 63.

TREATISES AND LAW REVIEWS

Louisiana Treatises. — 1-2 Louisiana Tort Law § 2.09 > Chapter 2 INTENTIONAL TORTS AND DEFENSES > § 2.09 Defenses to Intentional Torts: Introduction.

Louisiana Law Reviews. — Comment: The Status of Private Searches Under the Louisiana Constitution of 1974. 49 La. L. Rev. 873 (March, 1989).

Recent Case: Lamkin v. Brooks: Expanding Municipal Tort Liability Beyond the City Limits. 61 Tul. L. Rev. 1556 (June, 1987).

Art. 215. Detention and arrest of shoplifters.

A. (1) A peace officer, merchant, or a specifically authorized employee or agent of a merchant, may use reasonable force to detain a person for questioning on the merchant’s premises, for a length of time, not to exceed sixty minutes, unless it is reasonable under the circumstances that the person be detained longer, when he has reasonable cause to believe that the person has committed a theft of goods held for sale by the merchant, regardless of the actual value of the goods. The merchant or his employee or agent may also detain such a person for arrest by a peace officer. The detention shall not constitute an arrest.

(2) A peace officer may, without a warrant, arrest a person when he has reasonable grounds to believe the person has committed a theft of goods held for sale by a merchant, regardless of the actual value of the goods. A complaint made to a peace officer by a merchant or a merchant’s employee or agent shall constitute reasonable cause for the officer making the arrest.

B. If a merchant utilizes electronic devices which are designed to detect the unauthorized removal of marked merchandise from the store, and if sufficient notice has been posted to advise the patrons that such a device is being utilized, a signal from the device to the merchant or his employee or agent indicating the removal of specially marked merchandise shall constitute a sufficient basis for reasonable cause to detain the person.

C. As used in this Article, “reasonable under the circumstances” shall be construed in such a manner so as to include the value of the merchandise in question, the location of the store, the length of time taken for law enforcement personnel to respond, the cooperation of the person detained, and any other relevant circumstances to be considered with respect to the length of time a person is detained. (Acts 1983, No. 187, § 1; Acts 1987, No. 632, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article continues from the source provision, the special authority for dealing with shoplifters, because the general arrest articles inadequately deal with the situation. A private person has no authority to arrest for petty theft, which is only a misdemeanor. Art. 214. The officer’s authority to arrest without a warrant for a misdemeanor is limited to those situations where the offense is committed in his presence. Art. 213. Possibly under the general arrest articles the officer’s arrest may be justified under the theory that the theft is continuing as long as the shoplifter has the stolen goods in his possession, but the matter is not free from doubt.

(b) Whereas the source provision applied to theft of goods “displayed” for sale by the merchant, the above article applies to goods “held” for sale by the merchant.

(c) The second paragraph clearly states the peace officer’s authority to arrest a shoplifter without a warrant, even though the value of the goods placed the theft in the misdemeanor class and the taking occurred out of the officer’s presence. The arresting officer is protected by the specific provision that a charge made by a merchant or his employee “shall constitute reasonable cause for the officer making the arrest.”

(d) A provision in former R.S. 15:84.5 that “willful concealment of goods either inside or outside the store of the merchant is prima facie evidence of intent to steal and permanently deprive the owner of his goods” is omitted. The provision was basically a rule of evidence and substantive criminal law, rather than a part of the law of arrest and detention. Also, the unexplained intentional concealment of goods belonging to a store would normally raise a presumption of an intent to steal, without a special statutory provision to that effect.

(e) The special provision in former R.S. 16:84.6, granting immunity from criminal and civil liability to a peace officer, merchant, or merchant’s specifically authorized employee, who detained a person for questioning, is not included. If the detention is authorized under the first paragraph, immunity from both criminal and civil liability will naturally follow. If the peace officer, merchant, or employee does not comply with the terms of the first paragraph, the detention will not be authorized and there should be no imminity.
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• Intentional Torts

•• Defamation

••• General Overview

••• Elements
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••• General Overview
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CIVIL PROCEDURE

• Pleading & Practice

•• Defenses, Demurrers & Objections

••• Affirmative Defenses

•••• General Overview. — Immunity applied to a clerk’s failure to remove a special inventory tag from a customer’s purchase even though that failure triggered an electronic detection system in another store, rather than in the store in which the clerk worked, because the problems that were associated with shoplifting justified applying that immunity regardless of which system was triggered. Allen v. Sears, Roebuck & Co., 409 So. 2d 1268, 1982 La. App. LEXIS 6710 (Jan. 25, 1982), reversed by 412 So. 2d 1095, 1982 La. LEXIS 10367 (La. 1982).

• Summary Judgment

•• Burdens of Production & Proof

••• General Overview. — Trial court’s grant of summary judgment in favor of a store and its dismissal of a customers’ claims of defamation after they were stopped and searched on grounds of suspected shoplifting was affirmed where the customers failed to rebut the store’s evidence supporting summary judgment and because La. Code Crim. Proc. Ann. art. 215, provided store a qualified privilege to defamation, authorizing a merchant, to detain and question a person suspected of shoplifting. Simon v. Variety Wholesalers, Inc., 788 So. 2d 544, 2001 La. App. LEXIS 976 (May 11, 2001), writ denied by La. 2001-2371, 802 So. 2d 617, 2001 La. LEXIS 3114 (La. Nov. 16, 2001).

•• Standards

••• General Overview. — In an employee’s action against her employer for false arrest and imprisonment, the employee’s allegation that the employer subjected her to interrogation for theft for more than the 60 minutes allowed in La. Code Crim. Proc. Ann. art. 215 could not defeat the employer’s motion for summary judgment when the only impediment to her freedom of movement was the psychological force of her employer’s orders unaccompanied by any actual or physical restraint. Kelly v. West Cash & Carry Bldg. Materials Store, 745 So. 2d 743, 1999 La. App. LEXIS 3015 (Oct. 20, 1999).

• Trials

•• Jury Trials

••• Province of Court & Jury. — Jury, as the fact finder, had authority to determine that a store did not have reasonable cause to detain a customer for theft where the customer was observed to have taken two packages of cigarettes and put them in his back pocket. Dixon v. Winn-Dixie La., 638 So. 2d 306, 1994 La. App. LEXIS 1477 (May 17, 1994).

CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Search & Seizure

•••• Scope of Protection. — Any detention and search that does not violate La. Const. art. I, § 5, and is carried out in accord with La. Code Crim. Proc. Ann. 215, is protected; there is no constitutional infirmity of the statute. Allen v. Sears, Roebuck & Co., 409 So. 2d 1268, 1982 La. App. LEXIS 6710 (Jan. 25, 1982), reversed by 412 So. 2d 1095, 1982 La. LEXIS 10367 (La. 1982).

Store security guards who undressed a suspected shoplifter, handcuffed him with his hands behind him, and choked him to prevent him from swallowing what they believed was a stolen diamond ring, used unreasonable force beyond what was authorized by La. Code Crim. Proc. Ann. art. 215, and defendant’s statement uttered while he was being choked was inadmissible. State v. Nelson, 354 So. 2d 540, 1978 La. LEXIS 5829 (Jan. 30, 1978).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• False Imprisonment

•••• General Overview. — La. Code Crim. Proc. Ann. art. 215 permits the store owner to protect his property if the person detained acts in such a manner to create suspicion of theft in the mind of a reasonable man; a store owner acting reasonably is immune from liability for the detention of someone suspected of theft. Johnson v. Schwegmann Bros., 397 So. 2d 868, 1981 La. App. LEXIS 3844 (Apr. 7, 1981).

•• Fraud

••• False Pretenses

•••• General Overview. — Where a country club manager took a wallet from the pocket of a teenager who had forged charge tickets at the club, the teenager was in the process of committing the felony of procuring food without paying, in violation of La. Rev. Stat. Ann. § 21:21, and the manager was attempting to detain him pursuant to the citizens’ arrest statutes, La. Code Crim. Proc. Ann. arts. 214, 215, and 220. Minkler v. Chumley, 747 So. 2d 720, 1999 La. App. LEXIS 3365 (Dec. 8, 1999).

•• Property Crimes

••• Burglary & Criminal Trespass

•••• General Overview. — Under La. Code Crim. Proc. Ann. art. 215, the custodial arrest of a shoplifter by a merchant is without statutory authority unless predicated upon reasonable cause to believe that the arrestee has committed theft. Bender v. Schwegmann Bros. Giant Supermarket, Inc., 452 So. 2d 771, 1984 La. App. LEXIS 8990 (June 7, 1984).

••• Larceny & Theft

•••• General Overview. — As the method and extent of the inquiry by a merchant who detained a customer for shoplifting was not of record, the customer’s subsequent guilty plea to the shoplifting allegation that formed the basis of the customer’s false imprisonment suit was sufficient to show that the merchant had reasonable cause under La. Code Crim. Proc. Ann. art. 215 to detain the customer because it was evident from the transcript that the customer entered a knowing and voluntary Alford plea, the trial judge found sufficient evidence to support the Alford plea, and there were no allegations that the plea was invalid; therefore, summary judgment in favor of the merchant was affirmed. Mitchell v. Dillard Dep’t Stores, Inc., 772 So. 2d 733, 2000 La. App. LEXIS 2547 (Oct. 18, 2000).

Merchant was immune from civil liability for wrongful detention where it met the standard found in La. Code Crim. Proc. Ann. art. 215(A)(1) because its employees had reasonable cause for an investigatory detention where a store clerk saw the minor lift her shirt and put her hand under it while next to an earring display, and the manager observed the minor looking around in a suspicious manner. Freeman v. Kar Way, 686 So. 2d 51, 1996 La. App. LEXIS 2651 (Nov. 6, 1996), writ of certiorari denied by La. 97-0524, 692 So. 2d 429, 1997 La. LEXIS 1077 (La. Apr. 18, 1997).

Store’s action in continuing to detain a customer after it was established that a package of batteries was not stolen, but merely tampered with, was unreasonable under La. Code Crim. Proc. Ann. art. 215. McNeely v. National Tea Co., 653 So. 2d 1231, 1995 La. App. LEXIS 827 (Mar. 28, 1995).

Merchant is entitled to make a reasonable investigation and to exercise reasonable force to detain a person for questioning where reasonable cause exists to believe the person detained has committed a theft of merchandise; the determination of whether a proprietor has reasonable cause to detain an individual suspected of shoplifting is a factual question and, as such, will not be reversed absent a clear abuse of discretion. Hernandez v. Schwegmann Giant Supermarkets, 464 So. 2d 902, 1985 La. App. LEXIS 8237 (Feb. 12, 1985).

Where a customer testified that she did not switch prices on an item and that she only admitted to doing so under threat of arrest, and her claims were more credible than the store security officer’s, there was not reasonable cause to detain her as contemplated by La. Code Crim. Proc. Ann. art. 215. Duhe v. Schwegmann Bros. Giant Super Markets, 384 So. 2d 1019, 1980 La. App. LEXIS 4025 (June 3, 1980).

Under La. Code Crim. Proc. Ann. art. 215, a store had no right to further detain and search a customer after its initial search of her belongings failed to reveal a theft. Smith v. Whatley, 338 So. 2d 153, 1976 La. App. LEXIS 3875 (Sept. 27, 1976).

All of the witnesses, with the single exception of the plaintiff, testified that he was detained in the office of defendant store’s security officer for no more than fifteen minutes, and in front of the store for no more than another fifteen minutes; therefore, plaintiff was not detained in excess of the sixty minutes allowed under La. Code Crim. Proc. Ann. art. 215. Lasseigne v. Walgreen, 274 So. 2d 480, 1973 La. App. LEXIS 6516 (Feb. 28, 1973).

Merchant exceeded the scope of his privilege under La. Code Crim. Proc. Ann. art. 215 to detain a suspected shoplifter by repeatedly challenging the suspect, who ultimately produced a receipt for the goods, in front of other customers and store employees. Williams v. F. W. Woolworth Co., 242 So. 2d 16, 1970 La. App. LEXIS 4805 (Dec. 7, 1970).

• Arrests

•• Probable Cause. — Defendant’s convictions and sentences resulting from her instruction to her daughter not to give her name to the officers arresting her for shoplifting were affirmed where the arrest of defendant’s daughter was based on probable cause. State ex rel. Bailey v. West Monroe, 418 So. 2d 570, 1982 La. LEXIS 11406 (June 21, 1982).

The employee of a shop owner was privileged to detain claimant, suspected of shoplifting by the personnel of the shop, where he did not touch or threaten claimant and approached her on the sidewalk in front of the shop; under La. Code Crim. Proc. Ann. art. 215 a privilege was extended shopkeepers which permitted owners to use reasonable force to detain a person reasonably believed to have committed theft, and the employee was authorized by the owner to detain customers suspected of shoplifting and a merchant’s authorized employee could rely upon the report of an employee regarding a suspected incident of shoplifting. Thompson v. Le Blanc, 336 So. 2d 344, 1976 La. App. LEXIS 4160 (June 30, 1976).

•• Warrantless Arrest. — Shopper was not entitled to partial summary judgment in his suit against a merchant for false imprisonment stemming from the merchant’s employee stopping and questioning the shopper on suspicion of shoplifting; the employee detained the shopper for less than 60 minutes, and the conflicting testimony showed that there was a genuine issue of material fact as to whether the employee had a good faith belief that the shopper committed a theft so as to allow the employee to stop the shopper under La. Code Crim. Proc. Ann. art. 215(A)(1). Durand v. Brookshire Grocery Co., 747 So. 2d 89, 1999 La. App. LEXIS 2068 (June 30, 1999).

• Search & Seizure

•• Seizures of Persons. — Stopping defendant in a grocery store did not constitute a violation of La. Code Crim. Proc. Ann. art. 215(A) due to a reasonable suspicion that he had committed an offense; a witness called the police to report that someone was shooting up a drug and was trying to stab patrons with a needle and the police officers saw that defendant met the description of that person when they arrived to investigate that report. State v. Gray, 764 So. 2d 1144, 2000 La. App. LEXIS 1461 (May 17, 2000).

Police were required to have had a particularized suspicion of criminality based upon articulable facts before making a permissible stop of a person. State v. Chark, 693 So. 2d 316, 1997 La. App. LEXIS 1175 (Apr. 30, 1997).

Pursuant to La. Code Crim. Proc. Ann. art. 215(A)(1), the fact that plaintiff shopper exited the dressing room without the merchandise that she had when she entered the dressing room was sufficient to provide the reasonable cause to initially question her; furthermore, the presence of the empty clothes hanger in the dressing room acted to justify a finding of reasonable cause for the shopper’s detention by the salesclerk. Loyd v. Howard Bros. Discount Store, 469 So. 2d 1080, 1985 La. App. LEXIS 8609 (May 8, 1985).

Customer was properly awarded damages after he was detained by store security on suspicion of theft because the customer was detained for almost four hours, in violation of statute. Attaldo v. Schwegmann Giant Supermarkets, Inc., 469 So. 2d 1132, 1985 La. App. LEXIS 9051 (May 8, 1985), writ of certiorari denied by 475 So. 2d 354, 1985 La. LEXIS 9430 (La. 1985).

The employee of a shop owner was privileged to detain claimant, suspected of shoplifting by the personnel of the shop, where he did not touch or threaten claimant and approached her on the sidewalk in front of the shop; under La. Code Crim. Proc. Ann. art. 215 a privilege was extended shopkeepers which permitted owners to use reasonable force to detain a person reasonably believed to have committed theft, and the employee was authorized by the owner to detain customers suspected of shoplifting and a merchant’s authorized employee could rely upon the report of an employee regarding a suspected incident of shoplifting. Thompson v. Le Blanc, 336 So. 2d 344, 1976 La. App. LEXIS 4160 (June 30, 1976).

A store customer was properly awarded a judgment, in an action seeking damages for a detention and arrest at the store, because store employees unreasonably failed to verify the customer’s reasons for his actions in carrying around merchandise in his pockets. Brasher v. Gibson’s Products Co., 306 So. 2d 842, 1975 La. App. LEXIS 3001 (Jan. 21, 1975).

Where the store security employee used unreasonable force in detaining a customer and held her past the time that she had proven ownership of the purse in question, the detention was not based on reasonable cause as contemplated by La. Code Crim. Proc. Ann. art. 215 and the store was liable to the customer in tort. Stewart v. J. C. Penney Co., 267 So. 2d 925, 1972 La. App. LEXIS 6409 (Oct. 2, 1972).

Where defendant store detective did not properly verify that plaintiff customer shoplifted and did not have reasonable grounds to detain her under former La. Rev. Stat. Ann. § 84.5 (now La. Code Crim. Proc. Ann. art. 215), defendant store and the detective were liable to the customer for damages for her pain and humiliation. Wilde v. Schwegmann Bros. Giant Supermarkets, Inc., 160 So. 2d 839, 1964 La. App. LEXIS 1338 (Feb. 3, 1964).

•• Warrantless Searches

••• Investigative Stops. — Where a neighbor gave officers a tip that someone matching defendant’s description was selling drugs and officers saw defendant conducting suspected drug transactions, under La. Code Crim. Proc. Ann. art. 215(A), officers had a reasonable suspicion to stop defendant. State v. Brown, 895 So. 2d 542, 2004 La. App. LEXIS 1119 (Apr. 14, 2004).

Police officer properly stopped defendant and conducted a pat down search because an anonymous tip, coupled with defendant’s nervous behavior, provided reasonable suspicion for the stop. State v. Jones, 839 So. 2d 377, 2003 La. App. LEXIS 160 (Jan. 29, 2003).

Conviction of possession of cocaine was affirmed because the appellate record was insufficient to determine whether defendant’s trial counsel was ineffective in failing to file a motion to suppress the evidence under the provisions of LA. Code Crim. Proc. Ann. art. 215(A), 703, in that testimony from the officers that would have been admissible at a suppression hearing was deemed inadmissible at trial. State v. Foster, 828 So. 2d 72, 2002 La. App. LEXIS 2768 (Sept. 11, 2002).

Trial court’s grant of summary judgment in favor of a store and its dismissal of a customers’ claims of defamation after they were stopped and searched on grounds of suspected shoplifting was affirmed where the customers failed to rebut the store’s evidence supporting summary judgment and because La. Code Crim. Proc. Ann. art. 215, provided store a qualified privilege to defamation, authorizing a merchant, to detain and question a person suspected of shoplifting. Simon v. Variety Wholesalers, Inc., 788 So. 2d 544, 2001 La. App. LEXIS 976 (May 11, 2001), writ denied by La. 2001-2371, 802 So. 2d 617, 2001 La. LEXIS 3114 (La. Nov. 16, 2001).

Stopping defendant in a grocery store did not constitute a violation of La. Code Crim. Proc. Ann. art. 215(A) due to a reasonable suspicion that he had committed an offense; a witness called the police to report that someone was shooting up a drug and was trying to stab patrons with a needle and the police officers saw that defendant met the description of that person when they arrived to investigate that report. State v. Gray, 764 So. 2d 1144, 2000 La. App. LEXIS 1461 (May 17, 2000).

La. Code Crim. Proc. Ann. art. 215.1 provides that police officer’s initial stop of a defendant can be vaild as an investigatory stop if it is supported by reasonable cause. State v. Freeman, 727 So. 2d 630, 1998 La. App. LEXIS 3729 (Dec. 29, 1998).

Officers had probable cause to stop the defendant’s vehicle where the defendant was speeding and they had probable cause to search the vehicle where the drug dog alerted the officers to contraband; the trial court properly denied the defendant’s motion to suppress. State v. Washington, 687 So. 2d 575, 1997 La. App. LEXIS 7 (Jan. 15, 1997).

Plainclothes police officers, who stopped defendant at the airport believing that he might be carrying narcotics, had a reasonable suspicion to justify an investigatory stop, pursuant to La. Code Crim. Proc. Ann. art. 215.1, based on where defendant had flown in from and his very nervous demeanor. State v. Garriga, 592 So. 2d 453, 1991 La. App. LEXIS 3497 (Dec. 11, 1991), writ of certiorari denied by 596 So. 2d 553, 1992 La. LEXIS 1490 (La. 1992).

Police had reasonable cause, pursuant to La. Code Crim. Proc. Ann. art. 215.1, to stop a driver of a suspected stolen car based on the fact that the driver was speeding. State v. Catchings, 570 So. 2d 102, 1990 La. App. LEXIS 2378 (Oct. 30, 1990).

Since the police officer had a reasonable basis for his suspicion that defendant may have been shoplifting when he observed defendant in the aisle of the store leaning on the shelf, placing an object in his pocket, and then placing his handkerchief on top of that object, the officer had reasonable cause to detain defendant and search him; the trial court did not abuse its discretion in denying defendant’s motion to suppress the contraband discovered as a result of the search. State v. Jones, 551 So. 2d 18, 1989 La. App. LEXIS 1652 (Sept. 28, 1989).

It was not error to deny defendant’s motion to suppress because the security guard’s detention of defendant, a co-worker, was valid under La. Code Crim. Proc. Ann. art. 215 because the security guard had reasonable cause to suspect defendant of shoplifting where he always left the store with a full bag after each work shift. State v. Hudgins, 400 So. 2d 889, 1981 La. LEXIS 8405 (June 22, 1981).

Trial court improperly awarded damages to customer, in a tort action arising out of a department store detention, because a merchant was afforded a right to detain a person when a electronic device had been triggered. Lindsey v. Sears, Roebuck & Co., 389 So. 2d 902, 1980 La. App. LEXIS 4459 (Oct. 9, 1980).

All of the witnesses, with the single exception of the plaintiff, testified that he was detained in the office of defendant store’s security officer for no more than fifteen minutes, and in front of the store for no more than another fifteen minutes; therefore, plaintiff was not detained in excess of the sixty minutes allowed under La. Code Crim. Proc. Ann. art. 215. Lasseigne v. Walgreen, 274 So. 2d 480, 1973 La. App. LEXIS 6516 (Feb. 28, 1973).

••• Private Searches. — Merchant was immune from civil liability for wrongful detention where it met the standard found in La. Code Crim. Proc. Ann. art. 215(A)(1) because its employees had reasonable cause for an investigatory detention where a store clerk saw the minor lift her shirt and put her hand under it while next to an earring display, and the manager observed the minor looking around in a suspicious manner. Freeman v. Kar Way, 686 So. 2d 51, 1996 La. App. LEXIS 2651 (Nov. 6, 1996), writ of certiorari denied by La. 97-0524, 692 So. 2d 429, 1997 La. LEXIS 1077 (La. Apr. 18, 1997).

Claimant acquitted of a shoplifting charge could demand damages because a store’s security guard did not have reasonable cause to continue to detain the claimant after the guard had a reasonable explanation for the claimant’s suspicious actions. Hardin v. Barker’s of Monroe, Inc., 336 So. 2d 1031, 1976 La. App. LEXIS 3258 (Aug. 31, 1976).

Where a shopper was detained and searched by employees of a department store without reasonable cause to believe that the shopper had shoplifted goods, the shopper was entitled to compensation for embarrassment and humiliation. Clark v. I. H. Rubenstein, Inc., 326 So. 2d 497, 1976 La. LEXIS 5149 (Jan. 19, 1976).

••• Stop & Frisk

•••• General Overview. — Because people were present and drugs were involved, where defendant could have pulled a gun and someone else could have been hurt, it was reasonable for the officer to make the request for defendant to raise defendant’s shirt; when the officers saw the clear plastic bag containing powder under defendant’s shirt, they lawfully seized it. State v. Lawrence, 817 So. 2d 1216, 2002 La. App. LEXIS 1750 (May 8, 2002).

Officers had reasonable suspicion to believe that defendant was committing a crime, and lawfully stopped him under La. Code Crim. Proc. Ann. art. 215(A), where defendant was engaging in what the officers believed to be a drug transaction with a second male, based on their knowledge of the high drug area, their experience and common-sense judgment, the fact that both men “fled” at the sight of the officers, and an officer had been tipped two months earlier by a federal agent that there was narcotics activity at that location. State v. Washington, 788 So. 2d 477, 2001 La. App. LEXIS 1176 (Mar. 21, 2001), writ denied by La. 2001-1096, 816 So. 2d 866, 2002 La. LEXIS 1694 (La. May 31, 2002).

In defendant’s trial for possession of a controlled substance, the trial court properly denied defendant’s motion to suppress evidence because defendant’s violation of a jay-walking ordinance gave the arresting officer reason to stop him, to conduct a proper frisk for weapons, and seize crack cocaine under the “plain feel” exception to the warrant requirement of La. Code Crim. P. art. 215.1(B). State v. Francois, 778 So. 2d 673, 2001 La. App. LEXIS 148 (Jan. 10, 2001).

Police had reasonable suspicion to suspect defendant of a crime because the police saw defendant drop a object on the ground, which turned out to be a crack pipe, after the police warned defendant about littering. State v. Bacuetes, 772 So. 2d 813, 2000 La. App. LEXIS 2606 (Oct. 18, 2000).

Where police received information from a registered confidential informant that defendant was selling drugs and approached defendant who walked away fast, the police did not have reasonable suspicion that defendant committed a crime under La. Code Crim. Proc. Ann. art. 215(A); thus the evidence the police found in a search of defendant should have been suppressed. State v. Jackson, 772 So. 2d 808, 2000 La. App. LEXIS 2608 (Oct. 18, 2000), reversed by, remanded by La. 00-3083, 824 So. 2d 1124, 2002 La. LEXIS 712 (La. Mar. 15, 2002).

Where police officers received a complaint of drug activity, arrived at the location and observed what looked like a drug transaction, and defendant walked away when he saw the police, the police had reasonable suspicion that defendant committed a crime; thus, their stop of defendant was justified and the evidence was properly admitted. State v. Hall, 775 So. 2d 52, 2000 La. App. LEXIS 2600 (Oct. 4, 2000).

Pursuant to La. Const. art. I, § 5 and La. Code Crim. Proc. Ann. art. 215.1, a police officer was justified in making an investigatory stop of defendant’s car because it matched the description of a car that had just been involved in a robbery. State v. Turner, 500 So. 2d 885, 1986 La. App. LEXIS 8396 (Dec. 23, 1986).

••• Vehicle Searches. — Officers had probable cause to stop the defendant’s vehicle where the defendant was speeding and they had probable cause to search the vehicle where the drug dog alerted the officers to contraband; the trial court properly denied the defendant’s motion to suppress. State v. Washington, 687 So. 2d 575, 1997 La. App. LEXIS 7 (Jan. 15, 1997).

• Interrogation

•• General Overview. — Supermarket employees lacked authority under La. Code Crim. Proc. Ann. art. 215 to detain and question a suspected shoplifter, absent a reasonable belief that the suspected shoplifter had committed theft. Pace v. Winn-Dixie Louisiana, Inc., 339 So. 2d 856, 1976 La. App. LEXIS 4420 (Sept. 20, 1976), writ of certiorari denied by 341 So. 2d 404, 1977 La. LEXIS 5352 (La. 1977).

•• Voluntariness. — Store security guards who undressed a suspected shoplifter, handcuffed him with his hands behind him, and choked him to prevent him from swallowing what they believed was a stolen diamond ring, used unreasonable force beyond what was authorized by La. Code Crim. Proc. Ann. art. 215, and defendant’s statement uttered while he was being choked was inadmissible. State v. Nelson, 354 So. 2d 540, 1978 La. LEXIS 5829 (Jan. 30, 1978).

• Pretrial Motions & Procedures

•• Suppression of Evidence. — Conviction of possession of cocaine was affirmed because the appellate record was insufficient to determine whether defendant’s trial counsel was ineffective in failing to file a motion to suppress the evidence under the provisions of LA. Code Crim. Proc. Ann. art. 215(A), 703, in that testimony from the officers that would have been admissible at a suppression hearing was deemed inadmissible at trial. State v. Foster, 828 So. 2d 72, 2002 La. App. LEXIS 2768 (Sept. 11, 2002).

• Guilty Pleas

•• Alford Pleas. — As the method and extent of the inquiry by a merchant who detained a customer for shoplifting was not of record, the customer’s subsequent guilty plea to the shoplifting allegation that formed the basis of the customer’s false imprisonment suit was sufficient to show that the merchant had reasonable cause under La. Code Crim. Proc. Ann. art. 215 to detain the customer because it was evident from the transcript that the customer entered a knowing and voluntary Alford plea, the trial judge found sufficient evidence to support the Alford plea, and there were no allegations that the plea was invalid; therefore, summary judgment in favor of the merchant was affirmed. Mitchell v. Dillard Dep’t Stores, Inc., 772 So. 2d 733, 2000 La. App. LEXIS 2547 (Oct. 18, 2000).

• Defenses

•• Immunity & Public Authority. — La. Code Crim. Proc. Ann. art. 215 permits a merchant, or a specifically authorized employee to “use reasonable force to detain for questioning not to exceed 60 minutes hen he has reasonable cause to believe that the person has committed a theft of goods.” Thomas v. Schwegmann Giant Supermarket, Inc., 561 So. 2d 992, 1990 La. App. LEXIS 1201 (May 15, 1990).

Pursuant to La. Code Crim. Proc. Ann. art. 215, quasi-police powers are delegated to a peace officer, merchant, or a specifically authorized employee or agent of a merchant to combat shoplifting; La. Code Crim. Proc. Ann. art. 215 grants civil and criminal immunity from liability for malicious prosecution when the detainer has reasonable cause to believe that a theft of goods, a separate crime defined by La. Rev. Stat. Ann. § 14:67.10, has occurred. Thomas v. Schwegmann Giant Supermarket, Inc., 561 So. 2d 992, 1990 La. App. LEXIS 1201 (May 15, 1990).

Merchant immunity, granted by La. Code Crim. Proc. Ann. art. 215, applies only when a person is detained on suspicion of committing a theft of goods. Thomas v. Schwegmann Giant Supermarket, Inc., 561 So. 2d 992, 1990 La. App. LEXIS 1201 (May 15, 1990).

Whether a detention is immunized under La. Code Crim. Proc. Ann. art. 215 depends in part upon whether reasonable cause exists to believe that the suspect committed a theft of goods; “reasonable cause” is defined as something less than probable cause and requires that the detaining officer have articulable knowledge of particular facts sufficiently reasonable to suspect the detained person of criminal activity. Thomas v. Schwegmann Giant Supermarket, Inc., 561 So. 2d 992, 1990 La. App. LEXIS 1201 (May 15, 1990).

La. Code Crim. Proc. Ann. art. 215 refers only to the theft of goods, a crime which has been specifically defined by the legislature in La. Rev. Stat. Ann. § 13:67.10. Thomas v. Schwegmann Giant Supermarket, Inc., 561 So. 2d 992, 1990 La. App. LEXIS 1201 (May 15, 1990).

TORTS

• Intentional Torts

•• Defamation

••• General Overview. — Trial court’s grant of summary judgment in favor of a store and its dismissal of a customers’ claims of defamation after they were stopped and searched on grounds of suspected shoplifting was affirmed where the customers failed to rebut the store’s evidence supporting summary judgment and because La. Code Crim. Proc. Ann. art. 215, provided store a qualified privilege to defamation, authorizing a merchant, to detain and question a person suspected of shoplifting. Simon v. Variety Wholesalers, Inc., 788 So. 2d 544, 2001 La. App. LEXIS 976 (May 11, 2001), writ denied by La. 2001-2371, 802 So. 2d 617, 2001 La. LEXIS 3114 (La. Nov. 16, 2001).

Merchant exceeded the scope of his privilege under La. Code Crim. Proc. Ann. art. 215 to detain a suspected shoplifter by repeatedly challenging the suspect, who ultimately produced a receipt for the goods, in front of other customers and store employees. Williams v. F. W. Woolworth Co., 242 So. 2d 16, 1970 La. App. LEXIS 4805 (Dec. 7, 1970).

••• Elements

•••• Slander. — In the customer’s action for slander against the storekeeper based on a wrongful accusation of theft, the rights and qualified privilege granted by former La. Rev. Stat. Ann. § 15:84.5 (now La. Code Crim. Proc. Ann. art. 215) did not clothe the storekeeper with immunity when its manager resorted to slander merely because a stranger, whom the manager could not identify, had informed him that the customer had pilfered merchandise. Chretien v. F. W. Woolworth Co., 160 So. 2d 854, 1964 La. App. LEXIS 1342 (Feb. 3, 1964), writ of certiorari denied by 246 LA. 75, 163 So. 2d 356, 1964 La. LEXIS 2473 (1964).

•• Defenses

••• Defense of Property. — As the method and extent of the inquiry by a merchant who detained a customer for shoplifting was not of record, the customer’s subsequent guilty plea to the shoplifting allegation that formed the basis of the customer’s false imprisonment suit was sufficient to show that the merchant had reasonable cause under La. Code Crim. Proc. Ann. art. 215 to detain the customer because it was evident from the transcript that the customer entered a knowing and voluntary Alford plea, the trial judge found sufficient evidence to support the Alford plea, and there were no allegations that the plea was invalid; therefore, summary judgment in favor of the merchant was affirmed. Mitchell v. Dillard Dep’t Stores, Inc., 772 So. 2d 733, 2000 La. App. LEXIS 2547 (Oct. 18, 2000).

Immunity applied to a clerk’s failure to remove a special inventory tag from a customer’s purchase even though that failure triggered an electronic detection system in another store, rather than in the store in which the clerk worked, because the problems that were associated with shoplifting justified applying that immunity regardless of which system was triggered. Allen v. Sears, Roebuck & Co., 409 So. 2d 1268, 1982 La. App. LEXIS 6710 (Jan. 25, 1982), reversed by 412 So. 2d 1095, 1982 La. LEXIS 10367 (La. 1982).

Any detention and search that does not violate La. Const. art. I, § 5, and is carried out in accord with La. Code Crim. Proc. Ann. 215, is protected; there is no constitutional infirmity of the statute. Allen v. Sears, Roebuck & Co., 409 So. 2d 1268, 1982 La. App. LEXIS 6710 (Jan. 25, 1982), reversed by 412 So. 2d 1095, 1982 La. LEXIS 10367 (La. 1982).

Where a store’s manager used reasonable force to apprehend a shoplifter, and the force was commensurate with the force used by the shoplifter in her efforts to avoid detention, pursuant to La. Code Crim. Proc. Ann. art. 215; the store was not liable for the shoplifter’s injuries. Saunders v. T. G. & Y. Stores Co., 354 So. 2d 1092, 1978 La. App. LEXIS 3257 (Jan. 16, 1978).

Store and its employee did not have reasonable cause to believe that a customer had committed a theft where the employee noticed a discrepancy between the number of items the customer was taking into a dressing room and the number that the customer claimed that she had, but permitted the customer to enter the dressing room without straightening out the matter; therefore, the store and its employee were not immune from liability for their subsequent actions in detaining her for questioning. Levy v. Duclaux, 324 So. 2d 1, 1975 La. App. LEXIS 3305 (Dec. 9, 1975), writ of certiorari denied by 328 So. 2d 887, 1976 La. LEXIS 3971 (La. 1976), writ of certiorari denied by 328 So. 2d 888, 1976 La. LEXIS 5415 (La. 1976).

•• False Imprisonment

••• General Overview. — In an employee’s action against her employer for false arrest and imprisonment, the employee’s allegation that the employer subjected her to interrogation for theft for more than the 60 minutes allowed in La. Code Crim. Proc. Ann. art. 215 could not defeat the employer’s motion for summary judgment when the only impediment to her freedom of movement was the psychological force of her employer’s orders unaccompanied by any actual or physical restraint. Kelly v. West Cash & Carry Bldg. Materials Store, 745 So. 2d 743, 1999 La. App. LEXIS 3015 (Oct. 20, 1999).

Shopper was not entitled to partial summary judgment in his suit against a merchant for false imprisonment stemming from the merchant’s employee stopping and questioning the shopper on suspicion of shoplifting; the employee detained the shopper for less than 60 minutes, and the conflicting testimony showed that there was a genuine issue of material fact as to whether the employee had a good faith belief that the shopper committed a theft so as to allow the employee to stop the shopper under La. Code Crim. Proc. Ann. art. 215(A)(1). Durand v. Brookshire Grocery Co., 747 So. 2d 89, 1999 La. App. LEXIS 2068 (June 30, 1999).

Merchant will be immune from civil liability if he meets the requirements of an authorized detention under La. Code Crim. Proc. Ann. art. 215A(1). Vaughn v. Wal-Mart Stores, Inc., 734 So. 2d 156, 1999 La. App. LEXIS 1210 (Apr. 27, 1999).

Store’s employee’s actions in detaining a customer were authorized under La. Code Crim. Proc. Ann. art. 215A(1) because stopping a minor child carrying a bag in the store in order to verify her purchase with a receipt was reasonable. Vaughn v. Wal-Mart Stores, Inc., 734 So. 2d 156, 1999 La. App. LEXIS 1210 (Apr. 27, 1999).

Although security guard’s observations justified son’s initial detention for questioning and mother had acquiesced in the request for a search of the son’s pants, the guard’s insistence that the son remove his underwear and submit to a further search was unreasonable under La. Code Crim. Proc. Ann. art. 215. Smith v. K-Mart Corp., 712 So. 2d 1042, 1998 La. App. LEXIS 1213 (May 13, 1998).

Merchant was immune from civil liability for wrongful detention where it met the standard found in La. Code Crim. Proc. Ann. art. 215(A)(1) because its employees had reasonable cause for an investigatory detention where a store clerk saw the minor lift her shirt and put her hand under it while next to an earring display, and the manager observed the minor looking around in a suspicious manner. Freeman v. Kar Way, 686 So. 2d 51, 1996 La. App. LEXIS 2651 (Nov. 6, 1996), writ of certiorari denied by La. 97-0524, 692 So. 2d 429, 1997 La. LEXIS 1077 (La. Apr. 18, 1997).

Store’s action in continuing to detain a customer after it was established that a package of batteries was not stolen, but merely tampered with, was unreasonable under La. Code Crim. Proc. Ann. art. 215. McNeely v. National Tea Co., 653 So. 2d 1231, 1995 La. App. LEXIS 827 (Mar. 28, 1995).

Jury, as the fact finder, had authority to determine that a store did not have reasonable cause to detain a customer for theft where the customer was observed to have taken two packages of cigarettes and put them in his back pocket. Dixon v. Winn-Dixie La., 638 So. 2d 306, 1994 La. App. LEXIS 1477 (May 17, 1994).

Where a grocery store manager detained a suspected shoplifter and had her arrested without questioning her, the manager had not complied with La. Code Crim. Proc. Ann. art. 215(A)(1) and the customer was properly awarded damages for false imprisonment under La. Civ. Code Ann. art. 2315. Derouen v. Miller, 614 So. 2d 1304, 1993 La. App. LEXIS 910 (Mar. 3, 1993).

Under La. Code Crim. Proc. Ann. art. 215, the merchant’s security guards were justified in detaining three customers for 25 minutes after the guards observed the customers pick up a carton of cigarettes, then an empty carton was found on the store floor and bulges were first noticed in one customer’s pockets; hence, on appeal the court reversed the judgment in favor of the customers and dismissed their suit for unlawful detention. Estorge v. Schwegmann Giant Supermarkets, Inc., 604 So. 2d 1012, 1992 La. App. LEXIS 2284 (June 23, 1992).

Merchant was immune from a patron’s civil claim related to her detention for suspicion of shoplifting when there was no evidence of any abuse or unreasonable force in the merchant’s detention of the patron after the alarm on a security device went off. Causey v. Katz & Bestoff, Inc., 539 So. 2d 944, 1989 La. App. LEXIS 570 (Feb. 16, 1989).

Merchant was immune from liability for an authorized detention; where a store’s security guard saw a shopper hand clothing to another woman, saw both women then leave the store without paying, and asked the women to return to the store, their detention met the requirements of La. Code Crim. Proc. Ann. art. 215; the jury’s verdict in favor of store in a case alleging wrongful accusation of shoplifting and wrongful imprisonment for the detention of the shopper was affirmed. Wilson v. Wal-Mart Stores, Inc., 525 So. 2d 111, 1988 La. App. LEXIS 750 (Mar. 2, 1988).

Merchant is entitled to make a reasonable investigation and to exercise reasonable force to detain a person for questioning where reasonable cause exists to believe the person detained has committed a theft of merchandise; the determination of whether a proprietor has reasonable cause to detain an individual suspected of shoplifting is a factual question and, as such, will not be reversed absent a clear abuse of discretion. Hernandez v. Schwegmann Giant Supermarkets, 464 So. 2d 902, 1985 La. App. LEXIS 8237 (Feb. 12, 1985).

Trial court improperly awarded damages to customer, in a tort action arising out of a department store detention, because a merchant was afforded a right to detain a person when a electronic device had been triggered. Lindsey v. Sears, Roebuck & Co., 389 So. 2d 902, 1980 La. App. LEXIS 4459 (Oct. 9, 1980).

Where a customer testified that she did not switch prices on an item and that she only admitted to doing so under threat of arrest, and her claims were more credible than the store security officer’s, there was not reasonable cause to detain her as contemplated by La. Code Crim. Proc. Ann. art. 215. Duhe v. Schwegmann Bros. Giant Super Markets, 384 So. 2d 1019, 1980 La. App. LEXIS 4025 (June 3, 1980).

Under La. Code Crim. Proc. Ann. art. 215, a store had no right to further detain and search a customer after its initial search of her belongings failed to reveal a theft. Smith v. Whatley, 338 So. 2d 153, 1976 La. App. LEXIS 3875 (Sept. 27, 1976).

Claimant acquitted of a shoplifting charge could demand damages because a store’s security guard did not have reasonable cause to continue to detain the claimant after the guard had a reasonable explanation for the claimant’s suspicious actions. Hardin v. Barker’s of Monroe, Inc., 336 So. 2d 1031, 1976 La. App. LEXIS 3258 (Aug. 31, 1976).

Under La. Code Crim. Proc. Ann. art. 215, where a security guard had reasonable cause to detain, search, and arrest a customer for shoplifting on the store’s premises, the store was protected from liability from a charge of false arrest and imprisonment. Jordon v. Mangel Stores Corp., 336 So. 2d 278, 1976 La. App. LEXIS 4470 (June 30, 1976).

A food store was not civilly or criminally liable under La. Code Crim. Proc. Ann. art. 215 for an alleged illegal detention of a shopper for shoplifting, as the evidence supported the store’s reasonable belief that the shopper had committed a theft; for a detention privilege to apply under the statute the merchant needed only have a reasonable cause for believing that the person detained had committed a theft. Mapes v. National Food Stores, Inc., 329 So. 2d 831, 1976 La. App. LEXIS 4141 (Mar. 1, 1976), writ of certiorari denied by 332 So. 2d 486, 1976 La. LEXIS 4663 (La. 1976).

Store and its employee did not have reasonable cause to believe that a customer had committed a theft where the employee noticed a discrepancy between the number of items the customer was taking into a dressing room and the number that the customer claimed that she had, but permitted the customer to enter the dressing room without straightening out the matter; therefore, the store and its employee were not immune from liability for their subsequent actions in detaining her for questioning. Levy v. Duclaux, 324 So. 2d 1, 1975 La. App. LEXIS 3305 (Dec. 9, 1975), writ of certiorari denied by 328 So. 2d 887, 1976 La. LEXIS 3971 (La. 1976), writ of certiorari denied by 328 So. 2d 888, 1976 La. LEXIS 5415 (La. 1976).

A store had a qualified right, under La. Code Crim. Proc. Ann. art. 215, to detain a customer in a reasonable way after an alarm was set off when a clerk inadvertently failed to remove a security tag from an item of clothing purchased by the customer; the store employees acted politely, the customer voluntarily consented to an examination of her bag, and the entire incident lasted less than five minutes. Clark v. I. H. Rubenstein, Inc., 314 So. 2d 489, 1975 La. App. LEXIS 3888 (May 19, 1975), reversed by 326 So. 2d 497, 1976 La. LEXIS 5149 (La. 1976).

A store customer was properly awarded a judgment, in an action seeking damages for a detention and arrest at the store, because store employees unreasonably failed to verify the customer’s reasons for his actions in carrying around merchandise in his pockets. Brasher v. Gibson’s Products Co., 306 So. 2d 842, 1975 La. App. LEXIS 3001 (Jan. 21, 1975).

Where the store security employee used unreasonable force in detaining a customer and held her past the time that she had proven ownership of the purse in question, the detention was not based on reasonable cause as contemplated by La. Code Crim. Proc. Ann. art. 215 and the store was liable to the customer in tort. Stewart v. J. C. Penney Co., 267 So. 2d 925, 1972 La. App. LEXIS 6409 (Oct. 2, 1972).

Merchant exceeded the scope of his privilege under La. Code Crim. Proc. Ann. art. 215 to detain a suspected shoplifter by repeatedly challenging the suspect, who ultimately produced a receipt for the goods, in front of other customers and store employees. Williams v. F. W. Woolworth Co., 242 So. 2d 16, 1970 La. App. LEXIS 4805 (Dec. 7, 1970).

The questioning and/or detention of the patron suspected of shoplifting by store personnel was privileged and authorized under former La. Rev. Stat. Ann. § 15:84.5 (now La. Code Crim. Proc. Ann. art. 215) Simmons v. J. C. Penney Co., 186 So. 2d 358, 1966 La. App. LEXIS 5157 (May 9, 1966).

•• Intentional Infliction of Emotional Distress

••• General Overview. — Immunity applied to a clerk’s failure to remove a special inventory tag from a customer’s purchase even though that failure triggered an electronic detection system in another store, rather than in the store in which the clerk worked, because the problems that were associated with shoplifting justified applying that immunity regardless of which system was triggered. Allen v. Sears, Roebuck & Co., 409 So. 2d 1268, 1982 La. App. LEXIS 6710 (Jan. 25, 1982), reversed by 412 So. 2d 1095, 1982 La. LEXIS 10367 (La. 1982).

TREATISES AND LAW REVIEWS

Louisiana Treatises. — 1-2 Louisiana Tort Law § 2.09 > Chapter 2 INTENTIONAL TORTS AND DEFENSES > § 2.09 Defenses to Intentional Torts: Introduction.

1-13 Louisiana Tort Law § 13.02 > Chapter 13 VICARIOUS LIABILITY > § 13.02 Respondeat Superior.

Louisiana Law Reviews. — Developments in the Law, 1986-1987: A Faculty Symposium: Criminal Procedure. 48 La. L. Rev. 257 (November, 1987).

Moresi: Protecting Individual Rights Through the Louisiana Constitution. 53 La. L. Rev. 1641 (May, 1993).

Comment: The Status of Private Searches Under the Louisiana Constitution of 1974. 49 La. L. Rev. 873 (March, 1989).

Comment: The Declaration of Rights of the Louisiana Constitution of 1974: The Louisiana Supreme Court and Civil Liberties. 51 La. L. Rev. 787 (March, 1991).


Art. 215.1. Temporary questioning of persons in public places; frisk and search for weapons.

A. A law enforcement officer may stop a person in a public place whom he reasonably suspects is committing, has committed, or is about to commit an offense and may demand of him his name, address, and an explanation of his actions.

B. When a law enforcement officer has stopped a person for questioning pursuant to this Article and reasonably suspects that he is in danger, he may frisk the outer clothing of such person for a dangerous weapon. If the law enforcement officer reasonably suspects the person possesses a dangerous weapon, he may search the person.

C. If the law enforcement officer finds a dangerous weapon, he may take and keep it until the completion of the questioning, at which time he shall either return it, if lawfully possessed, or arrest such person.

D. During detention of an alleged violator of any provision of the motor vehicle laws of this state, an officer may not detain a motorist for a period of time longer than reasonably necessary to complete the investigation of the violation and issuance of a citation for the violation, absent reasonable suspicion of additional criminal activity. However, nothing herein shall prohibit a peace officer from compelling or instructing the motorist to comply with administrative or other legal requirements of Title 32 or Title 47 of the Louisiana Revised Statutes of 1950. (Added by Acts 1968, No. 305, § 1; Amended by Acts 1982, No. 686, § 1; Acts 1983, 1st Ex. Sess., No. 32, § 1; Acts 1997, No. 759, § 3, eff. July 10, 1997.)
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Search & Seizure

•••• General Overview. — La. Code Crim. Proc. Ann. art. 215.1(A) allowed the officer to conduct an investigatory stop of defendant without a warrant or probable cause, where the officer did not approach defendant with his weapon drawn, did not touch him, and did not use language that suggested defendant had to comply with his search request; therefore, the initial encounter was not a stop which would have required reasonable suspicion that defendant was engaged in criminal conduct, but was only a situation that the officer reasonably wanted to investigate. State v. Gauthier, 741 So. 2d 791, 1999 La. App. LEXIS 1762 (June 2, 1999).

•••• Exclusionary Rule. — Reasonable suspicion for an investigatory stop is something less than probable cause, and must be determined under the facts of each case by whether the officer had sufficient knowledge of the facts and circumstances to justify an infringement on the individual’s right to be free from governmental interference; absent reasonable suspicion, an investigatory stop is illegal, and the evidence seized as a result is suppressible. State v. Davis, 841 So. 2d 952, 2003 La. App. LEXIS 476 (Feb. 25, 2003), writ of certiorari denied by La. 2003-0948, 857 So. 2d 516, 2003 La. LEXIS 3284 (La. Nov. 7, 2003).

Officers who observed a defendant grab his waistband and run down the street did not have a reasonable suspicion that he was committing, had committed, or was about to commit an offense; therefore, the officers’ investigatory stop of the defendant was illegal and a weapon abandoned by the defendant during a foot-chase was inadmissible into evidence. State v. Benjamin, 703 So. 2d 192, 1997 La. App. LEXIS 2772 (Nov. 26, 1997), reversed by La. 97-3065, 722 So. 2d 988, 1998 La. LEXIS 3508 (La. Dec. 1, 1998).

•••• Exigent Circumstances. — Defendant’s conviction of possession of cocaine was reversed, where there was no testimony that the rock-like substance felt in the defendant’s pocket was perceived to be a dangerous weapon. State v. Thornton, 621 So. 2d 173, 1993 La. App. LEXIS 2516 (June 30, 1993), writ of certiorari denied by La. 93-2109, 642 So. 2d 1307, 1994 La. LEXIS 2225 (La. Sept. 23, 1994).

•••• Plain View. — Trial court did not err in denying defendant’s motion to suppress cocaine discovered in his motel room where the officers received a complaint which they corroborated through surveillance of the motel room and, after watching the traffic in and out of the room for about thirty or forty minutes, knocked on the door to the motel room, defendant opened the door, and the officers saw the crack cocaine on a plate under the edge of the bed; at that point, their reasonable suspicion for an investigation developed into probable cause to arrest the defendant. State v. Gentras, 733 So. 2d 113, 1999 La. App. LEXIS 838 (Mar. 30, 1999), writ denied by La. 99-1302, 748 So. 2d 464, 1999 La. LEXIS 2681 (La. Oct. 15, 1999), writ of certiorari denied, review denied by La. 2003-2734, 885 So. 2d 1126, 2004 La. LEXIS 3316 (La. Nov. 8, 2004), writ denied by La. 2006-0066, 929 So. 2d 1279, 2006 La. LEXIS 1938 (La. June 16, 2006).

Where a defendant and his passenger were stopped for questioning based on an articulated suspicion that they were involved in criminal activity, the stop was justified under La. Code Crim. Proc. Ann. art. 215.1; furthermore, the police officer’s retrieval of the defendant’s gun was undertaken for safety reasons and with the defendant’s permission, and, while retrieving the gun, the officer saw crack cocaine in plain view, so the cocaine was lawfully seized and defendant’s rights under U.S. Const. amend. IV and La. Const., art. I, § 5 were not violated. State v. Tolliver, 556 So. 2d 166, 1990 La. App. LEXIS 108 (Jan. 17, 1990).

•••• Probable Cause. — Police officers had probable cause to stop defendant and the trial court did not err in denying suppression of the drug evidence the officers found, where the officers stopped defendant because of the erratic manner in which he was operating his bicycle, it was late at night, the street was dark, and the area was known as a high crime zone and and he was in violation of a traffic ordinance. State v. Flowers, 880 So. 2d 887, 2004 La. App. LEXIS 1865 (July 27, 2004).

Defendant’s drug and firearms convictions were upheld because the officers had reasonable cause to believe that crimes had been committed, in that their hour long surveillance of the four subjects in the van revealed at least six transactions consistent with drug sales. State v. Smith, 466 So. 2d 752, 1985 La. App. LEXIS 9341 (Mar. 12, 1985).

Conviction of defendants on drug charges was reversed as the police officers who saw one defendant emerge from a parked vehicle and go into a house they were watching for illegal drug activity and emerge carrying a paper bag did not have probable cause to arrest the man and the other occupants of the vehicle. State v. Kinnemann, 337 So. 2d 441, 1976 La. LEXIS 4501 (Sept. 13, 1976).

•••• Scope of Protection. — Police officer violated defendant’s rights under U.S. Const. amend. IV and La. Const. art. 1, § 5, where he saw defendant leave an apartment where drug activity was suspected, conducted a Terry pat-down of defendant when defendant appeared nervous while being questioned during an investigatory stop, and crack cocaine was found in his sock; the court held that the officer did not have reasonable suspicion that justified the Terry stop under La. Code Crim. Proc. Ann. art. 215.1, because the officer did not see defendant engaged in any criminal activity and the anonymous tip about drug activity in the apartment was vague, and accordingly, suppression of the cocaine should have been granted. State v. Martinez, 874 So. 2d 272, 2004 La. App. LEXIS 1073 (Apr. 27, 2004).

Trial court erred in denying defendant’s motion to suppress where defendant’s presence at a house under surveillance for drug transactions did not, without more, provide the police with reasonable suspicion based upon articulable facts to make an investigatory stop. State v. Washington, 866 So. 2d 1058, 2004 La. App. LEXIS 222 (Feb. 10, 2004).

Absence of an inspection sticker justified officer’s stop of defendant’s vehicle, and ordering defendant to exit the car, and since there was no unlawful intrusion, the bottle containing cocaine that defendant threw to the ground, upon fleeing the scene, was lawfully seized. State v. Bright, 860 So. 2d 196, 2003 La. App. LEXIS 2975 (Oct. 28, 2003), writ of certiorari denied by La. 2003-3409, 869 So. 2d 875, 2004 La. LEXIS 1159 (La. Apr. 2, 2004).

The right of law enforcement officers to stop and interrogate one reasonably suspected of criminal behavior is recognized by state and federal jurisprudence; the Terry standard is codified in La. Code Crim. Proc. Ann. art. 215.1, which allows a police officer “to stop a person in a public place whom he reasonably suspects is committing, has committed, or is about to commit an offense” and to demand that the person identify himself and explain his actions. State v. Davis, 841 So. 2d 952, 2003 La. App. LEXIS 476 (Feb. 25, 2003), writ of certiorari denied by La. 2003-0948, 857 So. 2d 516, 2003 La. LEXIS 3284 (La. Nov. 7, 2003).

Reasonable suspicion for an investigatory stop is something less than probable cause, and must be determined under the facts of each case by whether the officer had sufficient knowledge of the facts and circumstances to justify an infringement on the individual’s right to be free from governmental interference; absent reasonable suspicion, an investigatory stop is illegal, and the evidence seized as a result is suppressible. State v. Davis, 841 So. 2d 952, 2003 La. App. LEXIS 476 (Feb. 25, 2003), writ of certiorari denied by La. 2003-0948, 857 So. 2d 516, 2003 La. LEXIS 3284 (La. Nov. 7, 2003).

Determination of reasonable grounds for an investigatory stop, or probable cause for arrest, does not rest on the officer’s subjective beliefs or attitudes, but turns on a completely objective evaluation of all the circumstances known to the officer at the time of his challenged action. State v. Davis, 841 So. 2d 952, 2003 La. App. LEXIS 476 (Feb. 25, 2003), writ of certiorari denied by La. 2003-0948, 857 So. 2d 516, 2003 La. LEXIS 3284 (La. Nov. 7, 2003).

Seizure of evidence was invalid pursuant to La. Const. art. I, § 5, because there was no valid investigatory stop pursuant to La. Code Crim. Proc. Ann. art. 215.1, where the police officer had not observed defendant do anything but stand on the sidewalk in front of a house, had not received any information that a crime had been committed, and had not observed anything that would indicate a crime was about to be committed; although the character of the area as high crime and the hour of the contact were factors which could be considered in determining whether there was reasonable suspicion that criminal conduct was imminent, those factors alone were not sufficient to justify reasonable suspicion and they were the only facts upon which the officer supported his actions in conducting the investigatory stop. State v. Camese, 786 So. 2d 763, 2001 La. App. LEXIS 811 (Apr. 11, 2001).

Police officer’s approach to investigate a possible illegal sexual contract between defendant and a prostitute qualified as an investigatory stop. State v. Owens, 655 So. 2d 603, 1995 La. App. LEXIS 1212 (May 10, 1995).

Where information provided by a confidential informant was not corroborated by independent police investigation and did not provide sufficient details, the officers lacked probable cause to make an investigatory stop; therefore, the investigatory stop was in violation of the protections against unreasonable searches and seizures afforded by the Fourth Amendment to the United States Constitution and La. Const. art. I, § 5, and contravened La. Code Crim. Proc. Ann. art. 215.1. State v. Mingo, 638 So. 2d 1209, 1994 La. App. LEXIS 2035 (June 24, 1994).

Although a vehicle stop was based on the tip of an unidentified confidential informant, it was a permissible investigatory stop under U.S. Const. amend. IV and La. Const. art. I, § 5, and La. Code Crim. Proc. Ann. art. 215.1(A), because the tip was corroborated by police observation. State v. Chirlow, 617 So. 2d 1, 1992 La. App. LEXIS 4042 (Dec. 16, 1992), reinstated by 617 So. 2d 1, 1993 La. App. LEXIS 1223 (La.App. 5 Cir. 1993).

Officers had a reasonable suspicion that car’s passengers had just conducted a drug deal at a residence and were justified in pursuing and stopping the car to investigate, identifying themselves, and asking the car’s occupants for identification; additionally, the officers were justified in conducting a search of the floorboard after one of the passengers reached under the front seat because the passenger’s action was sufficient to cause the officers to fear for their safety. State v. Williams, 489 So. 2d 286, 1986 La. App. LEXIS 6803 (May 12, 1986).

••• Criminal Process

•••• General Overview. — Temporary detention and search of three occupants of a car was constitutionally valid; officers’ suspicions were reasonable where a car was parked in the center of the street near midnight, the occupants were shouting at each other, and the officers saw a gun fall to the ground as defendant left the car. State v. Jenkins, 540 So. 2d 1037, 1989 La. App. LEXIS 279 (Feb. 22, 1989).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — Suspicion of drug dealing itself is an articulable fact that may support a frisk pursuant to La. Code Crim. Proc. Ann. art. 215(B). State v. Bradley, 867 So. 2d 31, 2004 La. App. LEXIS 124 (Jan. 28, 2004).

Where informant stated that defendant would deliver heroin to a particular convenience store, at a specific time, the informant identified defendant from a photograph, and at the scene, and the testimony was clear on the past reliability of the informant was shown, and although the informant did not describe defendant’s vehicle, there was reasonable suspicion to justify the investigatory stop, which led to seizure of drugs from the two involved defendants. State v. Cooley, 857 So. 2d 1209, 2003 La. App. LEXIS 2655 (Sept. 30, 2003), writ denied by La. 2003-3107, 869 So. 2d 818, 2004 La. LEXIS 803 (La. Mar. 12, 2004).

Informant shown to be reliable stated that defendant would deliver heroin to a particular convenience store, at a specific time, the informant identified defendant from a photograph, and at the scene, and although the informant did not describe defendant’s vehicle, there was reasonable suspicion to justify the investigatory stop, which led to seizure of drugs from the two involved defendants. State v. Cooley, 857 So. 2d 1209, 2003 La. App. LEXIS 2655 (Sept. 30, 2003), writ denied by La. 2003-3107, 869 So. 2d 818, 2004 La. LEXIS 803 (La. Mar. 12, 2004).

Individual’s conviction for possession with the intent to distribute cocaine in violation of La. Rev. Stat. Ann. § 40:967 was upheld on appeal upon a finding that the arresting officer who conducted a Terry stop had been justified in making the stop, patting him down, and seizing the cocaine under the plain feel exception pursuant to La. Code Crim. Proc. Ann. art. 215.1 because the individual was observed making what appeared to be a drug transaction in front of a known crack house. State v. Littles, 742 So. 2d 735, 1999 La. App. LEXIS 2499 (Sept. 15, 1999).

Under La. Const. art. I, § 5 and La. Code Crim. Proc. Ann. art. 215.1, a police officer did not violate defendant’s rights when they stopped and detained him and frisked him where defendant fit the description of a man selling illegal narcotics outside of a store, the store was a location of previous drug transactions, and drug dealers were generally known to be armed because of their violent lifestyle; furthermore, the officer’s opening of a film canister found on defendant’s person was supported by probable cause because the officer had found drugs in film canisters in over 100 previous stops involving suspicion of narcotics. State v. James, 740 So. 2d 200, 1999 La. App. LEXIS 2121 (June 25, 1999), reversed by, remanded by La. 99-3304, 795 So. 2d 1146, 2000 La. LEXIS 3375 (La. Dec. 8, 2000).

••• Possession

•••• General Overview. — Where officers were alerted to defendant by the marijuana smoke coming from defendant’s car, and therefore had probable cause to investigate, three factors supported applying the “plain feel” exception: (1) the location, texture, and packaging of the cocaine, (2) the concealed object had a texture consistent with cocaine, a hard, rock-like texture, and (3) the concealed object was packaged consistent with that commonly used to package cocaine, plastic; given those factors, the cocaine was lawfully seized pursuant to the “plain feel” exception. State v. Craft, 870 So. 2d 359, 2004 La. App. LEXIS 633 (Mar. 10, 2004), writ denied by La. 2004-0923, 883 So. 2d 1005, 2004 La. LEXIS 2744 (La. Oct. 1, 2004).

Officers had a reasonable suspicion to justify their investigatory stop of the occupants of the vehicle and to conduct a protective frisk of defendant, where both officers were experienced in narcotics and familiar with the smell of marijuana, and they both smelled marijuana emanating from defendant’s vehicle; moreover, the occupants’ suspicious movements upon exiting the vehicle, coupled with the well-known “drug trade-weapons” connection, provided the officers with a basis for being concerned about their safety. State v. Craft, 870 So. 2d 359, 2004 La. App. LEXIS 633 (Mar. 10, 2004), writ denied by La. 2004-0923, 883 So. 2d 1005, 2004 La. LEXIS 2744 (La. Oct. 1, 2004).

In a criminal prosecution, the trial court was not required to suppress evidence of marijuana seized from defendant’s pocket during a lawful frisk where observation of a drug transaction gave police officers reasonable suspicion to detain defendant. State v. Bradley, 867 So. 2d 31, 2004 La. App. LEXIS 124 (Jan. 28, 2004).

Suspicion of drug dealing itself is an articulable fact that may support a frisk pursuant to La. Code Crim. Proc. Ann. art. 215(B). State v. Bradley, 867 So. 2d 31, 2004 La. App. LEXIS 124 (Jan. 28, 2004).

Investigatory stop was valid and the trial court’s admission of drug evidence was, therefore, proper where a detective’s actions were based on information from a reliable informant who knew defendant by name, detailed when the criminal activity would occur, described those involved, the detective observed an exchange between defendant and a second person, and the detective saw defendant furtively place something in the handle of his car door which was later found to have been a bag of crack cocaine. State v. Melancon, 860 So. 2d 225, 2003 La. App. LEXIS 2931 (Oct. 28, 2003), writ denied by La. 2003-3503, 870 So. 2d 297, 2004 La. LEXIS 1397 (La. Apr. 23, 2004).

Handcuffing defendant did not rise to the level of arrest, but rather, the action was authorized under La. Code Crim. Proc. Ann. art. 215.1(B) for the purposes of performing a limited pat-down for weapons where the officer handcuffed defendant before performing a pat-down search because backup officers had not yet arrived, and the fact that he detained a total of six individuals caused him to be concerned for his safety; moreover, he wanted to prevent defendant from getting back into his car and fleeing the scene. State v. Melancon, 860 So. 2d 225, 2003 La. App. LEXIS 2931 (Oct. 28, 2003), writ denied by La. 2003-3503, 870 So. 2d 297, 2004 La. LEXIS 1397 (La. Apr. 23, 2004).

Trial court did not err in denying defendant’s motion to suppress evidence of cocaine where, because he was driving at night with no lights, a violation of La. Rev. Stat. Ann. § 32:301, the deputies were justified in stopping him. After defendant exited his vehicle, the deputy performed a pat down of defendant and conducted a field interview, the deputy then looked through the open driver’s side door and saw a small off-white, rock-like substance, suspecting the item was crack cocaine, the deputy collected it; the appellate court held that the crack cocaine was in plain view, it was in defendant’s immediate control, and was thus, lawfully seized. State v. Walker, 853 So. 2d 61, 2003 La. App. LEXIS 2224 (July 29, 2003), writ of certiorari denied by La. 2003-2343, 865 So. 2d 738, 2004 La. LEXIS 410 (La. Feb. 6, 2004).

Where, moments after defendant exited his hotel room a detective smelled marijuana emanating from it and corroborated a tip regarding narcotics activity at that location, the officer had probable cause to believe marijuana was in the room and reasonable suspicion to believe that defendant had been engaged in criminal activity; the officers had the requisite “reasonable suspicion” to conduct an investigatory stop of defendant and once the odor of marijuana on defendant’s breath was detected, the officer had probable cause to believe that defendant had been smoking marijuana and possessed marijuana in his hotel room. State v. Comena, 843 So. 2d 464, 2003 La. App. LEXIS 720 (Mar. 19, 2003).

Where defendant fled from police during a Terry stop, the trial court did not err in denying a motion to suppress evidence of cocaine found in his pocket; the initial stop and subsequent arrest had been lawful and drug seizure was the result of a valid search. State v. Davis, 841 So. 2d 952, 2003 La. App. LEXIS 476 (Feb. 25, 2003), writ of certiorari denied by La. 2003-0948, 857 So. 2d 516, 2003 La. LEXIS 3284 (La. Nov. 7, 2003).

Based on information from reliable informant and their own observations, police officers had probable cause to arrest defendant before they actually seized the box that the defendant had placed in sweatshirt and confirmed that its contents consisted of illegal narcotics where the totality of circumstances, including being located in the area of known drug activity, were consistent with a drug trader’s actions. State v. Pham, 839 So. 2d 214, 2003 La. App. LEXIS 104 (Jan. 22, 2003).

Sufficient evidence was presented to support defendant’s conviction for possession of a controlled substance; the observations of police officers, evidence seized from defendant, and the circumstances surrounding defendant’s arrest established that defendant knowingly and intentionally possessed the controlled substance. State v. Walker, 747 So. 2d 133, 1999 La. App. LEXIS 2492 (Sept. 24, 1999).

No basis existed for suppressing the crack cocaine that was seized from a cereal box in a store in which the police officers followed defendant after observing his likely participation in a drug sale; that reasonable suspicion of criminal activity justified stopping defendant in the store pursuant to La. Code Crim. Proc. Ann. art. 215.1 and defendant placing the cocaine in the cereal box prior to being stopped by the police was an act of abandonment that justified introducing the cocaine. State v. Dennis, 753 So. 2d 296, 1999 La. App. LEXIS 3090 (Sept. 22, 1999).

A police officer had reasonable suspicion to detain an individual under La. Code Crim. Proc. Ann. art. 215.1(A) who was ultimately convicted of possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967(C) as a result thereof because the individual was stopped in his vehicle at a green light, obstructing traffic on a road, and failing to comply with a traffic control device in violation of La. Rev. Stat. Ann. §§ 14:97, 32:56(B), and 32:231. State v. Anderson, 732 So. 2d 605, 1999 La. App. LEXIS 783 (Mar. 30, 1999).

Trial court did not err in denying defendant’s motion to suppress cocaine discovered in his motel room where the officers received a complaint which they corroborated through surveillance of the motel room and, after watching the traffic in and out of the room for about thirty or forty minutes, knocked on the door to the motel room, defendant opened the door, and the officers saw the crack cocaine on a plate under the edge of the bed; at that point, their reasonable suspicion for an investigation developed into probable cause to arrest the defendant. State v. Gentras, 733 So. 2d 113, 1999 La. App. LEXIS 838 (Mar. 30, 1999), writ denied by La. 99-1302, 748 So. 2d 464, 1999 La. LEXIS 2681 (La. Oct. 15, 1999), writ of certiorari denied, review denied by La. 2003-2734, 885 So. 2d 1126, 2004 La. LEXIS 3316 (La. Nov. 8, 2004), writ denied by La. 2006-0066, 929 So. 2d 1279, 2006 La. LEXIS 1938 (La. June 16, 2006).

Police officers are not required to stand by and give a suspect the first move before taking action and the officer need not be absolutely certain that the individual is armed; the issue is whether a reasonably prudent man in the circumstances would be warranted in the belief that his safety or that of others was in danger under La. Code Crim. Proc. Ann. art. 215.1(B). State v. Lewis, 728 So. 2d 1, 1998 La. App. LEXIS 365 (Mar. 6, 1998), writ denied by La. 98-0977, 724 So. 2d 752, 1998 La. LEXIS 2789 (La. Sept. 18, 1998).

•• Miscellaneous Offenses

••• Obstruction of Justice

•••• General Overview. — Defendant should not have been arrested for a violation of La. Rev. Stat. Ann. § 14:108 where the arresting officer was not obstructed by defendant’s actions in making initial contact with the officer; additionally, the officer had no reason to stop and question her under La. Code Crim. Proc. Ann. art. 215.1, and had no probable cause to arrest her as it was not illegal for defendant to have spoken to the officer and defendant did not engage in any suspicious behavior or interfere with an ongoing police investigation. State v. Coleman, 791 So. 2d 780, 2001 La. App. LEXIS 1791 (July 11, 2001), writ of certiorari denied by La. 2001-2257, 799 So. 2d 1138, 2001 La. LEXIS 4016 (La. Oct. 12, 2001).

••• Resisting Arrest

•••• General Overview. — Defendant did not commit the crime of resisting an officer where he had been crouching down to avoid being seen by a deputy, and, as the deputy approached, he ran away; he was running away from a detention and not an arrest. State v. Flanagan, 691 So. 2d 866, 1997 La. App. LEXIS 886 (Apr. 2, 1997).

•• Property Crimes

••• Burglary & Criminal Trespass

•••• General Overview. — Denial of defendants’ motion to suppress evidence were improper where there was no evidence of an intentional entry and where the inventory search was clearly a subterfuge, used by the officers to search the car for evidence of illegal activity. State v. Rack, 585 So. 2d 1215, 1991 La. App. LEXIS 2507 (Aug. 20, 1991).

Where officers received a tip that defendant was driving his truck to a food store with stolen keys to the store’s safe, La. Code Crim. Proc. Ann. art. 215.1(A) provided that the officer properly stopped defendant’s truck in a public place where he reasonably suspected that defendant was committing, had committed, or was about to commit a burglary of the store. State v. Burns, 471 So. 2d 949, 1985 La. App. LEXIS 8664 (June 12, 1985).

•• Vehicular Crimes

••• General Overview. — Pursuant to La. Code Crim. Proc. Ann. art. 215.1, an officer lawfully stopped the car in which defendant was a passenger for a suspected violation of La. Rev. Stat. Ann. § 32:361.1, which provided criminal penalties for infractions of restrictions on how darkly car windows could be tinted; therefore, because the stop was lawful, defendant’s motion to suppress evidence was denied because the officer smelled marijuana and saw defendant attempting to hide something after voluntarily opening the car door as the officer approached, and lawfully ordered defendant out of the car, whereupon he saw a marijuana cigar in plain view. State v. Wyatt, 775 So. 2d 481, 2000 La. App. LEXIS 2516 (Sept. 27, 2000).

••• Driving Under the Influence

•••• General Overview. — Trooper had a reasonable suspicion, as required by La. Code Crim. Proc. Ann. art. 215.1 in order to stop an individual in his automobile without a warrant, to stop a defendant whom he had observed driving in an erratic and potentially dangerous manner in violation of La. Rev. Stat. Ann. § 32:79; the trooper also had probable cause, as required by La. Code Crim. Proc. Ann. art. 213, to arrest defendant without a warrant for driving while intoxicated in violation of La. Rev. Stat. Ann. § 14:98, where defendant had been driving erratically, smelled of alcohol, slurred his speech, and failed field sobriety tests. State v. Inzina, 728 So. 2d 458, 1998 La. App. LEXIS 3503 (Dec. 9, 1998).

Defendant was properly stopped by an officer under La. Code Crim. Proc. Ann. art. 215.1(A), for suspicion of driving while intoxicated because of the evidence that the defendant’s driving was erratic when he failed to yield several times and drove through a red light. Hagen v. Department of Pub. Safety & Corrections, 652 So. 2d 600, 1995 La. App. LEXIS 665 (Mar. 3, 1995).

••• Traffic Regulation Violations

•••• General Overview. — A police officer had reasonable suspicion to detain an individual under La. Code Crim. Proc. Ann. art. 215.1(A) who was ultimately convicted of possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967(C) as a result thereof because the individual was stopped in his vehicle at a green light, obstructing traffic on a road, and failing to comply with a traffic control device in violation of La. Rev. Stat. Ann. §§ 14:97, 32:56(B), and 32:231. State v. Anderson, 732 So. 2d 605, 1999 La. App. LEXIS 783 (Mar. 30, 1999).

•• Weapons

••• Possession

•••• General Overview. — Frisk for weapons is not necessarily authorized in every investigatory stop; however, instead, a police officer may stop a person whom he reasonably suspects is committing, has committed, or is about to commit a crime, and if the officer reasonably suspects that he is in danger, he may frisk the outer clothing of such person for a dangerous weapon, and if the officer reasonably suspects that the person possesses a dangerous weapon, he may search the person. State v. Bradley, 867 So. 2d 31, 2004 La. App. LEXIS 124 (Jan. 28, 2004).

• Arrests

•• General Overview. — Distinguishing factor between an arrest and the lesser intrusive investigatory stop is that in the former, a reasonable person would not feel that they are free to leave, while in the latter, a reasonable person would feel free to leave after identifying themselves and accounting for their suspicious actions. State v. Dorsey, 763 So. 2d 21, 2000 La. App. LEXIS 1255 (Apr. 19, 2000), writ denied by La. 2000-1367, 785 So. 2d 839, 2001 La. LEXIS 652 (La. Feb. 16, 2001).

A deputy who was assaulted by a suspect upon requesting identification under La. Code Crim. Proc. Ann. art. 215.1, was entitled to damages for his injuries. White v. Morris, 337 So. 2d 237, 1976 La. App. LEXIS 4723 (Aug. 20, 1976), reversed by 345 So. 2d 461, 1977 La. LEXIS 5648 (La. 1977).

•• Probable Cause. — Defendant’s convictions for possession with intent to distribute marijuana and possession of between 200 and 400 grams of cocaine were affirmed because there was no illegality in defendant’s arrest as the police had reasonable suspicion to arrest defendant after a deputy overheard a man call defendant by telephone and arrange a drug deal in a parking lot, and the man then identified defendant to the deputy at the parking lot. State v. Cambre, 902 So. 2d 473, 2005 La. App. LEXIS 1086 (Apr. 26, 2005), writ denied by La. 2005-1325, 918 So. 2d 1039, 2006 La. LEXIS 79 (La. Jan. 9, 2006).

Officer saw defendant toss away a clear plastic baggie and the officer testified that in his experience defendant was disposing of drugs, which gave the police a reasonable suspicion to detain defendant for possible criminal activity. Once the other officer found the baggie containing suspected cocaine, the officers had probable cause to arrest defendant; thus, pursuant to La. Const. art. 1, § 5 and La. Code Crim. Proc. Ann. art. 215.1, the trial court did not err in denying his motions to suppress and his detention and arrest were legal. State v. Holloway, 847 So. 2d 200, 2003 La. App. LEXIS 1396 (May 16, 2003), writ of certiorari denied by La. 2003-1720, 861 So. 2d 558, 2003 La. LEXIS 3722 (La. Dec. 19, 2003), writ denied by La. 2003-1929, 861 So. 2d 560, 2003 La. LEXIS 3728 (La. Dec. 19, 2003).

Corroboration of the informant’s information by independent police surveillance gave the officers not only reasonable suspicion to stop defendant, but probable cause to arrest defendant; at the time detectives stopped defendant, there was probable cause to arrest defendant based on a detective’s observance of apparent hand-to-hand drug transactions conducted by defendant, coupled with the informant’s tip. State v. Robertson, 840 So. 2d 631, 2003 La. App. LEXIS 372 (Feb. 12, 2003), writ denied by La. 2003-0939, 870 So. 2d 285, 2004 La. LEXIS 1369 (La. Apr. 23, 2004).

Based on information from reliable informant and their own observations, police officers had probable cause to arrest defendant before they actually seized the box that the defendant had placed in sweatshirt and confirmed that its contents consisted of illegal narcotics where the totality of circumstances, including being located in the area of known drug activity, were consistent with a drug trader’s actions. State v. Pham, 839 So. 2d 214, 2003 La. App. LEXIS 104 (Jan. 22, 2003).

Police officer has the right to stop a person and investigate conduct when he has a reasonable suspicion that the person is, has been, or is about to be engaged in criminal conduct; reasonable suspicion for an investigatory stop is something less than probable cause, and it must be determined under the facts of each case whether the officer had sufficient articulable knowledge of particular facts and circumstances to justify an infringement upon an individual’s right to be free from governmental interference. State v. Pham, 839 So. 2d 214, 2003 La. App. LEXIS 104 (Jan. 22, 2003).

Totality of the circumstances must be considered in determining whether reasonable suspicion exists; an investigative stop must be justified by some objective manifestation that the person stopped is or is about to be engaged in criminal activity or else there must be reasonable grounds to believe that the person is wanted for past criminal conduct, and in reviewing the totality of the circumstances, the officer’s past experience, training and common sense may be considered in determining if his inferences from the facts at hand were reasonable. State v. Pham, 839 So. 2d 214, 2003 La. App. LEXIS 104 (Jan. 22, 2003).

Defendant should not have been arrested for a violation of La. Rev. Stat. Ann. § 14:108 where the arresting officer was not obstructed by defendant’s actions in making initial contact with the officer; additionally, the officer had no reason to stop and question her under La. Code Crim. Proc. Ann. art. 215.1, and had no probable cause to arrest her as it was not illegal for defendant to have spoken to the officer and defendant did not engage in any suspicious behavior or interfere with an ongoing police investigation. State v. Coleman, 791 So. 2d 780, 2001 La. App. LEXIS 1791 (July 11, 2001), writ of certiorari denied by La. 2001-2257, 799 So. 2d 1138, 2001 La. LEXIS 4016 (La. Oct. 12, 2001).

Where the only reasons stated by police officers for stopping a defendant were that defendant placed a white object into defendant’s pants pocket and hurriedly entered a grocery store, and there was no evidence that the area was known for drug trafficking, that defendant was known to the officers, or that they had information linking defendant to drug trafficking, the totality of the circumstances did not justify the stop and frisk of defendant. State v. Hughes, 765 So. 2d 423, 2000 La. App. LEXIS 1417 (May 31, 2000), writ denied by La. 2000-1981, 793 So. 2d 179, 2001 La. LEXIS 1843 (La. June 1, 2001).

Under La. Const. art. I, § 5 and La. Code Crim. Proc. Ann. art. 215.1, a police officer did not violate defendant’s rights when they stopped and detained him and frisked him where defendant fit the description of a man selling illegal narcotics outside of a store, the store was a location of previous drug transactions, and drug dealers were generally known to be armed because of their violent lifestyle; furthermore, the officer’s opening of a film canister found on defendant’s person was supported by probable cause because the officer had found drugs in film canisters in over 100 previous stops involving suspicion of narcotics. State v. James, 740 So. 2d 200, 1999 La. App. LEXIS 2121 (June 25, 1999), reversed by, remanded by La. 99-3304, 795 So. 2d 1146, 2000 La. LEXIS 3375 (La. Dec. 8, 2000).

Where police entered a bar and asked defendant to accompany them outside, where they arrested him for public drunkenness and searched him, revealing a bag of cocaine, the seized cocaine was subject to suppression because there was no probable cause for the arrest inasmuch as there was no showing as required under La. Rev. Stat. Ann. § 14:103 that defendant was disturbing the peace or was a danger to himself or others; further, there was no showing that police had the reasonable suspicion of danger needed to justify a pat down search for their own protection pursuant to La. Code Crim. Proc. Ann. art. 215.1(B). State v. Smiley, 729 So. 2d 743, 1999 La. App. LEXIS 497 (Mar. 3, 1999), writ denied by La. 99-0914, 743 So. 2d 651, 1999 La. LEXIS 1358 (La. May 14, 1999).

Experienced officers had reasonable cause to stop defendants after observing them acting suspiciously in an area known for drug activity and after observing them loading cocaine rocks into crack pipes. State v. Smith, 715 So. 2d 547, 1998 La. App. LEXIS 1552 (June 3, 1998).

Defendant was properly stopped by an officer under La. Code Crim. Proc. Ann. art. 215.1(A), for suspicion of driving while intoxicated because of the evidence that the defendant’s driving was erratic when he failed to yield several times and drove through a red light. Hagen v. Department of Pub. Safety & Corrections, 652 So. 2d 600, 1995 La. App. LEXIS 665 (Mar. 3, 1995).

A defendant’s motion to suppress evidence in an action involving drug charges was improperly granted because probable cause existed to arrest the defendant for battery against a police officer and the evidence was seized pursuant to a search incidental to a lawful arrest. State v. Noto, 596 So. 2d 416, 1992 La. App. LEXIS 916 (Mar. 26, 1992).

Liberty and privacy rights of defendant were not offended when a police officer only attempted to talk with defendant, and where he was free to disregard the questions and walk away. State v. Smith, 573 So. 2d 1233, 1991 La. App. LEXIS 25 (Jan. 17, 1991), writ of certiorari denied by 577 So. 2d 48, 1991 La. LEXIS 956 (La. 1991).

Although an arrestee did not produce identification when requested by state police officers to do so, in violation of La. Code Crim. Proc. Ann. art. 215(A)(1), and told the police that he was going to arrest them in his capacity as a peace officer, although the comments and actions of the arrestee may have angered the officers as an affront to their authority, such actions and language did not provide a valid reason for an arrest. Fisher v. Louisiana Dep’t of Public Safety, 555 So. 2d 626, 1989 La. App. LEXIS 2679 (Dec. 28, 1989).

Police, who viewed a passenger lighting what seemed to be rock cocaine, had a reasonable cause to conduct an investigatory stop on defendant’s car, and later had probable cause to arrest after outstanding arrest warrants were discovered. State v. Albert, 553 So. 2d 967, 1989 La. App. LEXIS 2194 (Nov. 16, 1989).

Based on the arresting officer’s observance of a vehicle and suspects matching the description given in an armed-robbery bulletin by the police and the erratic behavior of the suspects, there was reasonable suspicion that the occupants of the vehicle had been involved in the armed robbery thereby justifying the stop, and there was probable cause thereby justifying the arrest. State v. Colvin, 494 So. 2d 1357, 1986 La. App. LEXIS 7680 (Sept. 24, 1986), writ of certiorari denied by 497 So. 2d 311, 1986 La. LEXIS 7810 (La. 1986).

Innocent bystander’s refusal to supply his name and address to a police officer, upon inquiry authorized by La. Code Crim. Proc. Ann. art. 215.1, including the bystander’s use of profanity toward the officer, was not a basis for the bystander’s arrest. Norrell v. Monroe, 375 So. 2d 159, 1979 La. App. LEXIS 2944 (Aug. 27, 1979).

Conviction of defendants on drug charges was reversed as the police officers who saw one defendant emerge from a parked vehicle and go into a house they were watching for illegal drug activity and emerge carrying a paper bag did not have probable cause to arrest the man and the other occupants of the vehicle. State v. Kinnemann, 337 So. 2d 441, 1976 La. LEXIS 4501 (Sept. 13, 1976).

•• Warrantless Arrest. — La. Code Crim. Proc. Ann. art. 215.1, which authorizes law officers to stop individuals who are reasonably suspected of criminal activity, is limited by the 1995 amendments to La. Rev. Stat. Ann. § 32:295.1, which does not authorize the detention of a motorist on the basis of a suspected violation of that provision alone. State v. Barbier, 743 So. 2d 1236, 1999 La. LEXIS 2236 (Sept. 8, 1999).

Police officers had a reasonable belief that defendant was committing, had committed, or was about to commit a crime and were thus authorized to stop defendant without a warrant under La. Code Crim. Proc. Ann. art. 215.1, where defendant was loitering in a high crime area known for narcotics trafficking, and where he attempted to evade the officers when defendant saw their police car stop. State v. Willis, 728 So. 2d 493, 1999 La. App. LEXIS 40 (Jan. 20, 1999).

Trooper had a reasonable suspicion, as required by La. Code Crim. Proc. Ann. art. 215.1 in order to stop an individual in his automobile without a warrant, to stop a defendant whom he had observed driving in an erratic and potentially dangerous manner in violation of La. Rev. Stat. Ann. § 32:79; the trooper also had probable cause, as required by La. Code Crim. Proc. Ann. art. 213, to arrest defendant without a warrant for driving while intoxicated in violation of La. Rev. Stat. Ann. § 14:98, where defendant had been driving erratically, smelled of alcohol, slurred his speech, and failed field sobriety tests. State v. Inzina, 728 So. 2d 458, 1998 La. App. LEXIS 3503 (Dec. 9, 1998).

Police officer had reasonable cause to stop and to arrest defendant, where the officer knew defendant was frequently involved in criminal activity and had warned defendant that there was an outstanding attachment for his arrest; therefore, the search incident to the arrest during which the officer discovered cocaine was proper. State v. London, 720 So. 2d 1235, 1998 La. App. LEXIS 3037 (Oct. 28, 1998).

Where a police officer noticed men attempting to enter a bakery which had been robbed twice within the previous week, the men matched the description of the men who allegedly committed those robberies, and one of the men had a gun sticking out of his back pant pocket, the officer had sufficient facts within his knowledge to have a reasonable suspicion that defendants had committed and/or were about to commit an offense to justify an investigatory stop of defendants pursuant to La. Code Crim. Proc. Ann. art. 215.1. State v. Guy, 575 So. 2d 429, 1991 La. App. LEXIS 175 (Jan. 31, 1991), writ denied by 578 So. 2d 930, 1991 La. LEXIS 1121 (La. 1991).

Under La. Code Crim. Proc. Ann. art. 215.1(A) defendant who was being watched for cocaine dealings and who was stopped and asked to exit the car was properly arrested for possession of a firearm by a convicted felon where the gun was in plain view in the car. State v. Carey, 568 So. 2d 609, 1990 La. App. LEXIS 2071 (Sept. 25, 1990).

Although an arrestee did not produce identification when requested by state police officers to do so, in violation of La. Code Crim. Proc. Ann. art. 215(A)(1), and told the police that he was going to arrest them in his capacity as a peace officer, although the comments and actions of the arrestee may have angered the officers as an affront to their authority, such actions and language did not provide a valid reason for an arrest. Fisher v. Louisiana Dep’t of Public Safety, 555 So. 2d 626, 1989 La. App. LEXIS 2679 (Dec. 28, 1989).

Pursuant to La. Code Crim. Proc. Ann. art. 215.1, the officer had reasonable cause to make an investigatory stop; the circumstances of the late hour and the presence of the men in the doorway of a closed drugstore were sufficient to warrant a reasonable belief in the officer that criminal activity might be occurring. State v. Darby, 550 So. 2d 963, 1989 La. App. LEXIS 1790 (Oct. 12, 1989).

There was probable cause for defendant’s warrantless arrest under La. Code Crim. Proc. Ann. art. 213 where, during an investigatory stop stemming from an anonymous tip, the officers saw defendant get out of a car that was missing its radio and dashboard and saw in plain view in defendant’s open trunk the car parts that appeared to belong to the nearby stripped car. State v. Taylor, 531 So. 2d 1137, 1988 La. App. LEXIS 1828 (Sept. 16, 1988).

In the prosecution of defendant for attempted possession of a firearm by a convicted felon in violation of La. Rev. Stat. Ann. § 14:95.1, the evidence introduced at trial was not illegally seized under La. Code Crim. Proc. Ann. art. 215.1 where a police officer had reasonable cause to make the investigatory stop. State v. Jones, 450 So. 2d 692, 1984 La. App. LEXIS 8776 (May 10, 1984), reversed in part by 456 So. 2d 162, 1984 La. LEXIS 9578 (La. 1984).

Under La. Code Crim. Proc. Ann. art. 213(2), the officer had grounds to arrest defendant for driving a car that matched the description of a vehicle used in two robberies and had authority to frisk him for weapons under La. Code Crim. Proc. Ann. art. 215.1(B). State v. Square, 433 So. 2d 104, 1983 La. LEXIS 10714 (May 23, 1983).

Combination of an informant’s asserted prior reliability and the fact that his tip was substantiated by police observation established probable cause for defendant’s warrantless arrest; the officers were justified in concluding that defendant had committed or was committing an offense. State v. Nieto, 395 So. 2d 733, 1981 La. LEXIS 7296 (Mar. 2, 1981).

• Search & Seizure

•• General Overview. — Seizure of drugs discovered in pat-down search was constitutional when an arresting officer articulated reasonable basis for fear of his safety and was justified in conducting limited search of defendant’s outer clothing under La. Code Crim. Proc. Ann. art. 215.1 State v. Dereyna, 750 So. 2d 215, 1999 La. App. LEXIS 3111 (Nov. 10, 1999), writ denied by La. 1999-3458, 762 So. 2d 1102, 2000 La. LEXIS 1497 (La. May 26, 2000), writ of certiorari denied by 531 U.S. 937, 121 S. Ct. 326, 148 L. Ed. 2d 262, 2000 U.S. LEXIS 6789, 69 U.S.L.W. 3258 (2000).

•• Search Warrants

••• Confidential Informants

•••• General Overview. — Based on information from reliable informant and their own observations, police officers had probable cause to arrest defendant before they actually seized the box that the defendant had placed in sweatshirt and confirmed that its contents consisted of illegal narcotics where the totality of circumstances, including being located in the area of known drug activity, were consistent with a drug trader’s actions. State v. Pham, 839 So. 2d 214, 2003 La. App. LEXIS 104 (Jan. 22, 2003).

••• Probable Cause

•••• General Overview. — Where defendant was convicted and sentenced for possession of a controlled substance, the court found that defendant’s detention was unlawful because the police officers only had reasonable cause to believe that defendant’s companion and not defendant was engaged in criminal activity; the subsequent search of defendant’s person violated his constitutional rights the evidence seized as a result of the search was inadmissible. State v. Lanter, 391 So. 2d 1152, 1980 La. LEXIS 9508 (Dec. 15, 1980).

•• Seizures of Persons. — Handcuffing defendant did not rise to the level of arrest, but rather, the action was authorized under La. Code Crim. Proc. Ann. art. 215.1(B) for the purposes of performing a limited pat-down for weapons where the officer handcuffed defendant before performing a pat-down search because backup officers had not yet arrived, and the fact that he detained a total of six individuals caused him to be concerned for his safety; moreover, he wanted to prevent defendant from getting back into his car and fleeing the scene. State v. Melancon, 860 So. 2d 225, 2003 La. App. LEXIS 2931 (Oct. 28, 2003), writ denied by La. 2003-3503, 870 So. 2d 297, 2004 La. LEXIS 1397 (La. Apr. 23, 2004).

Where a private investigator was sitting in his vehicle in a public parking area, was approached by a city employee and asked if he could be helped, and he responded he was working in the area, nothing about this behavior was inherently suspicious, and law enforcement officers had no legal basis to stop the investigator and question him. Trahan v. City of Scott, 802 So. 2d 24, 2001 La. App. LEXIS 537 (Mar. 14, 2001), writ denied by La. 2001-1008, 807 So. 2d 855, 2002 La. LEXIS 405 (La. Feb. 1, 2002).

Police officers had reasonable cause to stop appellant and to inquire of his actions where they had received tips from reliable informants that the appellant was involved in drug transactions, one of the officers was familiar with appellant from prior drug arrests, and the officers observed him participating in apparent drug transactions. State v. Burns, 675 So. 2d 1233, 1996 La. App. LEXIS 1118 (June 5, 1996).

Drug suspect was not seized when police officers approached him on all sides to ask him questions, as this was a valid investigatory stop under La. Code Crim. Proc. Ann. art. 215.1, so the drugs that the suspect removed from his pocket and threw under a car were not subject to suppression. State v. Balthazar, 617 So. 2d 1319, 1993 La. App. LEXIS 1770 (May 5, 1993), writ of certiorari denied by 625 So. 2d 170, 1993 La. LEXIS 2782 (La. 1993).

Defendant’s presence in a high crime area, coupled with his attempted flight while reaching into his pocket, did not give the officers conducting a “terry stop” legal cause to conduct a search beyond a pat down for weapons; a matchbox was obviously not a weapon and did not fall under the exception recognized in La. Code Crim. Proc. Ann. art. 215.1, so cocaine found in the matchbox was illegally obtained and subject to suppression. State v. Williams, 613 So. 2d 259, 1992 La. App. LEXIS 4220 (Dec. 23, 1992).

Approach of officers toward three men who were conversing in a drug trafficking area did not constitute a seizure as contemplated by La. Code Crim. Proc. Ann. art. 215.1 and their subsequent ability to view an open tote bag containing vials and drug paraphernalia justified an arrest. State v. Abrams, 547 So. 2d 19, 1989 La. App. LEXIS 1423 (July 13, 1989), writ of certiorari denied by 551 So. 2d 629, 1989 La. LEXIS 2538 (La. 1989).

Based on the arresting officer’s observance of a vehicle and suspects matching the description given in an armed-robbery bulletin by the police and the erratic behavior of the suspects, there was reasonable suspicion that the occupants of the vehicle had been involved in the armed robbery thereby justifying the stop, and there was probable cause thereby justifying the arrest. State v. Colvin, 494 So. 2d 1357, 1986 La. App. LEXIS 7680 (Sept. 24, 1986), writ of certiorari denied by 497 So. 2d 311, 1986 La. LEXIS 7810 (La. 1986).

Officers did not have reasonable suspicion to stop defendant’s vehicle for an investigatory stop because the mere fact that defendant transported individuals who were under surveillance did not make defendant guilty of criminal activity; there was no evidence that defendant was engaged in or connected to criminal activity. State v. Blanton, 400 So. 2d 661, 1981 La. LEXIS 8399 (June 22, 1981).

•• Warrantless Searches

••• General Overview. — Where the officers’ lacked reasonable suspicion for stopping defendant and searching his vehicle under La. Code Crim. Proc. Ann. art. 215.1 after he left a home about to be investigated for heroin distribution, the trial court erred in failing to suppress the evidence seized as a result of the illegal stop. State v. Sneed, 680 So. 2d 1237, 1996 La. App. LEXIS 1958 (Sept. 11, 1996), writ of certiorari denied by La. 96-2450, 689 So. 2d 1371, 1997 La. LEXIS 645 (La. Mar. 7, 1997).

Although defendant was protected against unreasonable search and seizures, the trial court properly denied defendant’s motion to suppress the drug evidence seized from his vehicle when the officer had a reasonable suspicion when he stopped defendant that crime was afoot as required under La. Code Crim. Proc. Ann. art. 215.1 State v. Jones, 641 So. 2d 688, 1994 La. App. LEXIS 2199 (July 1, 1994).

••• Abandoned Property. — Investigatory stop of defendant was justified by reasonable suspicion where officers approached her in an area known for drug sales and saw her place contraband in her mouth, and defendant was not entitled to suppress evidence of cocaine which fell from her mouth during the police encounter. State v. Massey, 866 So. 2d 965, 2004 La. App. LEXIS 54 (Jan. 27, 2004).

If a defendant abandoned a cocaine pipe as a result of an actual stop or an imminent actual stop, the officers involved had to have at least reasonable cause or suspicion to support the stop pursuant to La. Code Crim. Proc. Ann. art. 215.1; therefore, a cocaine pipe was admissible as evidence where it was abandoned but not prior to an imminent actual stop. State v. Allen, 792 So. 2d 93, 2001 La. App. LEXIS 1804 (July 18, 2001).

••• Consent to Search. — In a possession with intent to distribute methamphetamines case, denial of defendant’s motion to suppress was proper as defendant consented to the search of his shoes in which the contraband was found and the officer had objective reasonable suspicion, supported by specific and articulable facts to conduct the investigative stop considering defendant’s presence at night in an alley adjacent to a closed business in an area known for business burglaries, coupled with his palpable nervousness and furtive actions upon the approach of the officer. State v. Enclade, 858 So. 2d 8, 2003 La. App. LEXIS 2474 (Sept. 16, 2003).

Where a woman gave officers permission to search a residence at which defendant was present, the trial court did not err in denying defendant’s motion to suppress evidence seized during the search; the initial warrantless entry into the house was proper because the officers reasonably believed that the woman had authority to consent to the search, the officers were justified in believing that a man in the house was engaged in criminal activity and posed a threat to them, and handcuffing and frisking defendant, as permitted by La. Code Crim. Proc. Ann. art. 215.1(B), was not an arrest that required probable cause. State v. Molette, 798 So. 2d 1113, 2001 La. App. LEXIS 2111 (Oct. 3, 2001).

Trial court erred in denying defendant’s motion to suppress cocaine seized from defendant’s person during a traffic stop; the police’s stop of defendant’s mother’s vehicle was illegal under La. Code Crim. Proc. Ann. art. 215.1 because the police had no probable cause to believe defendant or his mother were delivering narcotics. State v. Bargeman, 721 So. 2d 964, 1998 La. App. LEXIS 3015 (Oct. 28, 1998), writ denied by La. 99-0033, 743 So. 2d 658, 1999 La. LEXIS 1580 (La. May 28, 1999).

•••• General Overview. — Officer stopped defendant for having illegal tinting on his car windows and for not having an inspection sticker; according to the officer, during the traffic stop, defendant began to behave nervously and repeatedly tried to close the car door. The officer then asked and received consent to search defendant’s car, defendant’s consent was freely and voluntarily given, and there was no indication that defendant withdrew his consent at any time; thus, because the traffic stop and search were valid under La. Code Crim. Proc. Ann. art. 215.1(D), the Fourth Amendment, and La. Const. art. I, § 5, as was defendant’s consent to search, the trial court did not err in denying defendant’s motion to suppress the evidence. State v. Joseph, 901 So. 2d 590, 2005 La. App. LEXIS 1079 (Apr. 26, 2005), writ denied by La. 2005-1700, 922 So. 2d 1176, 2006 La. LEXIS 479 (La. Feb. 3, 2006).

Where, moments after defendant exited his hotel room a detective smelled marijuana emanating from it and corroborated a tip regarding narcotics activity at that location, the officer had probable cause to believe marijuana was in the room and reasonable suspicion to believe that defendant had been engaged in criminal activity; the officers had the requisite “reasonable suspicion” to conduct an investigatory stop of defendant and once the odor of marijuana on defendant’s breath was detected, the officer had probable cause to believe that defendant had been smoking marijuana and possessed marijuana in his hotel room. State v. Comena, 843 So. 2d 464, 2003 La. App. LEXIS 720 (Mar. 19, 2003).

Where a woman gave officers permission to search a residence at which defendant was present, the trial court did not err in denying defendant’s motion to suppress evidence seized during the search; the initial warrantless entry into the house was proper because the officers reasonably believed that the woman had authority to consent to the search, the officers were justified in believing that a man in the house was engaged in criminal activity and posed a threat to them, and handcuffing and frisking defendant, as permitted by La. Code Crim. Proc. Ann. art. 215.1(B), was not an arrest that required probable cause. State v. Molette, 798 So. 2d 1113, 2001 La. App. LEXIS 2111 (Oct. 3, 2001).

••• Drug Courier Profiles. — Conformity to a drug courier profile was part of the basis for reasonable cause to stop and question defendant in accordance with La. Code Crim. Proc. Ann. art. 215.1, but testimony that he conformed to the profile had relevance and was prejudicial in determining at trial whether he in fact intended to deliver drugs in his possession. State v. Brown, 370 So. 2d 547, 1979 La. LEXIS 6277 (Apr. 9, 1979).

••• Exigent Circumstances

•••• General Overview. — Where a bartender told a deputy that defendant had a gun and had caused a disturbance, under La. Code Crim. Proc. Ann. art. 215.1, the deputy was justified in detaining defendant, and also justified in frisking defendant when the deputy reasonably suspected he was in danger from the gun. State v. Lalanne, 507 So. 2d 857, 1987 La. App. LEXIS 9462 (May 1, 1987).

••• Inventory Searches. — Evidence seized from a defendant was improperly suppressed because the police conducted a search incident to an arrest, and not merely an investigatory stop pursuant to La. Code Crim. Proc. art. 215.1(A), because the police informed the defendant that he was under investigation and read him his Miranda rights. State v. Butler, 700 So. 2d 224, 1997 La. App. LEXIS 2160 (Aug. 27, 1997).

••• Investigative Stops. — Police officers, who observed defendant drive his vehicle in a reckless and careless manner, were permitted under La. Code Crim. Proc. Ann. art. 215.1 to stop defendant in a public place, request his driver’s license, ascertain his identity, and ask for an explanation of his actions; any contraband seized during the course of the investigatory stop was admissible. State v. Ault, 394 So. 2d 1192, 1981 La. LEXIS 7239 (Jan. 26 1981).

Police officer violated defendant’s rights under U.S. Const. amend. IV and La. Const. art. 1, § 5, where he saw defendant leave an apartment where drug activity was suspected, conducted a Terry pat-down of defendant when defendant appeared nervous while being questioned during an investigatory stop, and crack cocaine was found in his sock; the court held that the officer did not have reasonable suspicion that justified the Terry stop under La. Code Crim. Proc. Ann. art. 215.1, because the officer did not see defendant engaged in any criminal activity and the anonymous tip about drug activity in the apartment was vague, and accordingly, suppression of the cocaine should have been granted. State v. Martinez, 874 So. 2d 272, 2004 La. App. LEXIS 1073 (Apr. 27, 2004).

Appellate court held the trial court did not err in denying defendant’s motion to suppress as a confidential informant’s information, in conjunction with police surveillance, gave the police probable cause to believe defendant’s car contained marijuana; the automobile exception authorized the warrantless search. State v. Heim, 870 So. 2d 335, 2004 La. App. LEXIS 645 (Mar. 10, 2004), writ denied by La. 2004-0884, 883 So. 2d 1004, 2004 La. LEXIS 2741 (La. Oct. 1, 2004).

Trial court erred in denying defendant’s motion to suppress where defendant’s presence at a house under surveillance for drug transactions did not, without more, provide the police with reasonable suspicion based upon articulable facts to make an investigatory stop. State v. Washington, 866 So. 2d 1058, 2004 La. App. LEXIS 222 (Feb. 10, 2004).

Although La. Code Crim. Proc. Ann. art. 215.1 permits an officer to stop a citizen in a public place and question him, the right to make such an investigatory stop must be based upon reasonable suspicion that the individual has committed, or is about to commit, an offense. State v. Bradley, 867 So. 2d 31, 2004 La. App. LEXIS 124 (Jan. 28, 2004).

If an officer stops a person pursuant to La. Code Crim. Proc. Ann. art. 215.1, the officer may conduct a limited pat down frisk for weapons if he reasonably believes that he is in danger or that the suspect is armed, and determining whether “reasonable, articulable suspicion” existsed requires weighing all of the circumstances known to the police officer at the time the stop was made. State v. Bradley, 867 So. 2d 31, 2004 La. App. LEXIS 124 (Jan. 28, 2004).

In making a brief investigatory stop on less than probable cause to arrest, the police must have a particularized and objective basis for suspecting the particular person stopped of criminal activity; therefore, the police must articulate something more than an inchoate and unparticularized suspicion or “hunch”, but this level of suspicion need not rise to the probable cause required for a lawful arrest. State v. Bradley, 867 So. 2d 31, 2004 La. App. LEXIS 124 (Jan. 28, 2004).

In determining whether the police possessed the requisite minimal level of objective justification for an investigatory stop based on reasonable suspicion of criminal activity, reviewing courts must look at the totality of the circumstances of each case, a process which allows officers to draw on their own experience and specialized training to make inferences from and deductions about the cumulative information available to them that might well elude an untrained person. State v. Bradley, 867 So. 2d 31, 2004 La. App. LEXIS 124 (Jan. 28, 2004).

In reviewing whether the totality of circumstances justify an investigatory stop, the reputation of an area is an articulable fact upon which a police officer may legitimately rely and is therefore relevant in the determination of reasonable suspicion; further, the assessment by a reviewing court of the cumulative information known to the officers avoids a “divide-and-conquer analysis” by which the whole becomes less than the sum of its parts where each circumstance examined individually may appear readily susceptible to an innocent explanation. State v. Bradley, 867 So. 2d 31, 2004 La. App. LEXIS 124 (Jan. 28, 2004).

Investigatory stops, authorized by La. Code Crim. Proc. Ann. 215.1, must be supported by reasonable suspicion of criminal activity where reasonable suspicion is something less than probable cause to arrest, but requires that officers have sufficient knowledge of the facts and circumstances to justify an infringement of an individual’s right to be free of government interference. State v. Massey, 866 So. 2d 965, 2004 La. App. LEXIS 54 (Jan. 27, 2004).

Investigatory stop of defendant was justified by reasonable suspicion where officers approached her in an area known for drug sales and saw her place contraband in her mouth, and defendant was not entitled to suppress evidence of cocaine which fell from her mouth during the police encounter. State v. Massey, 866 So. 2d 965, 2004 La. App. LEXIS 54 (Jan. 27, 2004).

Although flight, nervousness, or a startled look at the sight of a police officer is, by itself, insufficient to justify an investigatory stop, this type of conduct may be highly suspicious and, therefore, may be one of the factors leading to a finding of reasonable suspicion. State v. Massey, 866 So. 2d 965, 2004 La. App. LEXIS 54 (Jan. 27, 2004).

Officer’s experience, his knowledge of recent criminal patterns, and his knowledge of an area’s frequent incidents of crimes, are factors that may support reasonable suspicion for an investigatory stop. State v. Massey, 866 So. 2d 965, 2004 La. App. LEXIS 54 (Jan. 27, 2004).

Absence of an inspection sticker justified officer’s stop of defendant’s vehicle, and ordering defendant to exit the car, and since there was no unlawful intrusion, the bottle containing cocaine that defendant threw to the ground, upon fleeing the scene, was lawfully seized. State v. Bright, 860 So. 2d 196, 2003 La. App. LEXIS 2975 (Oct. 28, 2003), writ of certiorari denied by La. 2003-3409, 869 So. 2d 875, 2004 La. LEXIS 1159 (La. Apr. 2, 2004).

Officers had reasonable suspicion to stop defendant’s vehicle pursuant to La. Code Crim. Proc. Ann. art. 215.1(A) because they were not only acting on a tip, but had also observed the transaction between defendant and another person, which appeared to be a drug sale; because crack cocaine was in plain view in the vehicle, it was properly seized, and defendant’s motion to suppress was properly denied. State v. Sanchez, 859 So. 2d 827, 2003 La. App. LEXIS 3032 (Oct. 15, 2003).

Defendant’s convictions for possession of cocaine and possession of marijuana after having been previously convicted of possession of marijuana were proper where the investigatory stop was permissible; the officer testified that he observed defendant conduct what appeared to have been two drug transactions and defendant failed to stop when the officer pursued him. State v. Davis, 859 So. 2d 776, 2003 La. App. LEXIS 2866 (Oct. 8, 2003).

Where informant stated that defendant would deliver heroin to a particular convenience store, at a specific time, the informant identified defendant from a photograph, and at the scene, and the testimony was clear on the past reliability of the informant was shown, and although the informant did not describe defendant’s vehicle, there was reasonable suspicion to justify the investigatory stop, which led to seizure of drugs from the two involved defendants. State v. Cooley, 857 So. 2d 1209, 2003 La. App. LEXIS 2655 (Sept. 30, 2003), writ denied by La. 2003-3107, 869 So. 2d 818, 2004 La. LEXIS 803 (La. Mar. 12, 2004).

Informant shown to be reliable stated that defendant would deliver heroin to a particular convenience store, at a specific time, the informant identified defendant from a photograph, and at the scene, and although the informant did not describe defendant’s vehicle, there was reasonable suspicion to justify the investigatory stop, which led to seizure of drugs from the two involved defendants. State v. Cooley, 857 So. 2d 1209, 2003 La. App. LEXIS 2655 (Sept. 30, 2003), writ denied by La. 2003-3107, 869 So. 2d 818, 2004 La. LEXIS 803 (La. Mar. 12, 2004).

In a possession with intent to distribute methamphetamines case, denial of defendant’s motion to suppress was proper as defendant consented to the search of his shoes in which the contraband was found and the officer had objective reasonable suspicion, supported by specific and articulable facts to conduct the investigative stop considering defendant’s presence at night in an alley adjacent to a closed business in an area known for business burglaries, coupled with his palpable nervousness and furtive actions upon the approach of the officer. State v. Enclade, 858 So. 2d 8, 2003 La. App. LEXIS 2474 (Sept. 16, 2003).

Defendant’s conviction for possession of cocaine with intent to distribute was improper where it was not reasonable for the officers to believe that they had witnessed a drug transaction when defendant placed a white object in the female’s pocket; moreover, nothing in the record established probable cause to search any of the individuals because the alleged victim provided no description and there was no suspicion that the individuals had done anything wrong. State v. Temple, 854 So. 2d 856, 2003 La. LEXIS 2333 (Sept. 9, 2003).

Trial court did not err in denying defendant’s motion to suppress evidence of cocaine where, because he was driving at night with no lights, a violation of La. Rev. Stat. Ann. § 32:301, the deputies were justified in stopping him. After defendant exited his vehicle, the deputy performed a pat down of defendant and conducted a field interview, the deputy then looked through the open driver’s side door and saw a small off-white, rock-like substance, suspecting the item was crack cocaine, the deputy collected it; the appellate court held that the crack cocaine was in plain view, it was in defendant’s immediate control, and was thus, lawfully seized. State v. Walker, 853 So. 2d 61, 2003 La. App. LEXIS 2224 (July 29, 2003), writ of certiorari denied by La. 2003-2343, 865 So. 2d 738, 2004 La. LEXIS 410 (La. Feb. 6, 2004).

Where officers stopped a young man who they suspected was a curfew violator in an area that had seen a recent rash of burglaries believed committed by juveniles, the investigatory stop was lawful under La. Code Crim. Proc. Ann. art. 215.1(A). State v. Sims, 851 So. 2d 1039, 2003 La. LEXIS 1938 (June 27, 2003).

Where detectives were patrolling a known drug area in the late hours and saw defendant produce an object from defendant’s pocket and show it to co-defendant, and detectives saw co-defendant with currency, and defendants briskly parted on seeing the detectives, there was reasonable cause for an investigatory stop. State v. McDaniel, 2003 La. App. LEXIS 1983 (June 25, 2003).

There was no probable cause for police to stop defendant for obstruction of a public passage where there was no evidence about where in the road defendant was walking, no evidence of the size of the road, and no evidence of whether the officers could have continued driving in their lane with defendant in the road; however, the officers were justified in stopping defendant on reasonable suspicion as provided in La. Code Crim. Proc. Ann. art. 215.1(A) after defendant fled from their mere questioning. State v. Malveaux, 852 So. 2d 463, 2003 La. App. LEXIS 1756 (June 12, 2003).

Motion to suppress evidence was properly denied as the police officers who were staking out defendant’s car on the basis of an anonymous tip that the defendant was selling marijuana from the car had reasonable suspicion to believe a crime had been committed after they saw defendant hand a brown bag to another man, or was about to be committed, and were justified in making an investigatory stop. State v. Triche, 848 So. 2d 80, 2003 La. App. LEXIS 1613 (May 28, 2003), writ denied by La. 2003-1979, 864 So. 2d 625, 2004 La. LEXIS 185 (La. Jan. 16, 2004).

Officer saw defendant toss away a clear plastic baggie and the officer testified that in his experience defendant was disposing of drugs, which gave the police a reasonable suspicion to detain defendant for possible criminal activity. Once the other officer found the baggie containing suspected cocaine, the officers had probable cause to arrest defendant; thus, pursuant to La. Const. art. 1, § 5 and La. Code Crim. Proc. Ann. art. 215.1, the trial court did not err in denying his motions to suppress and his detention and arrest were legal. State v. Holloway, 847 So. 2d 200, 2003 La. App. LEXIS 1396 (May 16, 2003), writ of certiorari denied by La. 2003-1720, 861 So. 2d 558, 2003 La. LEXIS 3722 (La. Dec. 19, 2003), writ denied by La. 2003-1929, 861 So. 2d 560, 2003 La. LEXIS 3728 (La. Dec. 19, 2003).

There was no abuse of discretion in the trial court’s denial of defendant’s motion to suppress because despite the relatively minor nature of the offense, stopping his vehicle in the middle of his lane of traffic, thereby blocking the right of way, such traffic violation gave the officer an objectively reasonable basis for stopping defendant’s vehicle for the purpose of issuing a citation or instructing or warning defendant to comply with the law, and since the officer acted lawfully in stopping defendant to engage him in conversation and warn him regarding the traffic violation, the suspicion of additional criminal activity which materialized while the officer conducted the stop appropriately led to admissible evidence of defendant’s intoxication. State v. Barnard, 847 So. 2d 99, 2003 La. App. LEXIS 1407 (May 14, 2003).

Where defendant was a passenger on a bus when the bus made a regular stop, the bus driver gave consent for the deputies to conduct a dog sniff search of the cargo area, the dog alerted to a box belonging to defendant, and defendant consented to a search of the box; defendant’s conviction was affirmed because after the dog alerted to defendant’s box, the deputies had a reasonable suspicion sufficient to make an investigatory stop under the provisions of La. Code Crim. Proc. Ann. art. 215.1(A) and La. Const. art. I, § 5. State v. Alsay, 847 So. 2d 144, 2003 La. App. LEXIS 1417 (May 14, 2003).

While “reasonable suspicion” is something less than the probable cause needed for an arrest, it must be based upon particular articulable facts and circumstances known to the officer at the time the individual is approached, and the totality of the circumstances must be considered in determining whether reasonable suspicion exists; in reviewing the totality of the circumstances, the officer’s past experience, training and common sense may be considered in determining if his inferences from the facts at hand were reasonable, and if the police officer has a specific suspicion of criminal activity, he may further detain the individual or the property while he diligently pursues a means of investigation likely to quickly confirm or dispel the particular suspicion. State v. Comena, 843 So. 2d 464, 2003 La. App. LEXIS 720 (Mar. 19, 2003).

La. Code Crim. Proc. Ann. art. 215.1(A) allows law enforcement officers to conduct an investigatory stop without a warrant or probable cause where the officer need only have a reasonable suspicion that the person “has been, is, or is about to be engaged in criminal conduct”. State v. Comena, 843 So. 2d 464, 2003 La. App. LEXIS 720 (Mar. 19, 2003).

Where, moments after defendant exited his hotel room a detective smelled marijuana emanating from it and corroborated a tip regarding narcotics activity at that location, the officer had probable cause to believe marijuana was in the room and reasonable suspicion to believe that defendant had been engaged in criminal activity; the officers had the requisite “reasonable suspicion” to conduct an investigatory stop of defendant and once the odor of marijuana on defendant’s breath was detected, the officer had probable cause to believe that defendant had been smoking marijuana and possessed marijuana in his hotel room. State v. Comena, 843 So. 2d 464, 2003 La. App. LEXIS 720 (Mar. 19, 2003).

Trial court did not err in denying defendant’s motion to suppress as the police had a reasonable suspicion that defendant was engaged in a drug transaction given that the neighborhood that they were in was known for drug sales, the police observed defendant with a brown bag within which was a clear plastic bag, and officers saw defendant exchange a clear plastic bag with vegetable matter in it for money. State v. Bolton, 844 So. 2d 135, 2003 La. App. LEXIS 643 (Mar. 11, 2003), writ denied by La. 2003-1159, 858 So. 2d 417, 2003 La. LEXIS 3384 (La. Nov. 14, 2003).

Corroboration of the informant’s information by independent police surveillance gave the officers not only reasonable suspicion to stop defendant, but probable cause to arrest defendant; at the time detectives stopped defendant, there was probable cause to arrest defendant based on a detective’s observance of apparent hand-to-hand drug transactions conducted by defendant, coupled with the informant’s tip. State v. Robertson, 840 So. 2d 631, 2003 La. App. LEXIS 372 (Feb. 12, 2003), writ denied by La. 2003-0939, 870 So. 2d 285, 2004 La. LEXIS 1369 (La. Apr. 23, 2004).

Abandonment of property, along with defendant’s flight, gave police officers reasonable suspicion to justify detaining him and conducting an investigatory stop; therefore, the trial court properly denied defendant’s motion to suppress on the basis that the police officers lacked the reasonable suspicion necessary to conduct an investigatory stop. State v. Clark, 835 So. 2d 868, 2002 La. App. LEXIS 3918 (Dec. 11, 2002).

Trial court did not err when it denied a motion to suppress evidence of cocaine; the deputy lawfully stopped the vehicle because he had reasonable suspicion that drug use was taking place, was an experienced officer, the area was known for its drug users, and the deputy observed the vial containing the cocaine in plain view on the floor of the car. State v. Duquestrada, 833 So. 2d 455, 2002 La. App. LEXIS 3670 (Nov. 26, 2002).

Where police officers observed no money and could not identify what was in defendant’s hand, and officers did not testify that area was known for drug trafficking, officers lacked a reasonable suspicion to stop defendant. State v. Lange, 832 So. 2d 397, 2002 La. App. LEXIS 3480 (Nov. 6, 2002).

When police officer spotted defendant’s vehicle parked in a lane of traffic with the passenger door open, officer had a reasonable suspicion that the public passageway was, or was about to be obstructed; therefore, the officer had a reasonable basis to perform an investigatory stop on the defendant. State v. Thomas, 829 So. 2d 1137, 2002 La. App. LEXIS 3299 (Oct. 30, 2002), writ denied by La. 2002-2920, 841 So. 2d 789, 2003 La. LEXIS 1179 (La. Apr. 21, 2003).

Police trooper had reasonable suspicion of additional criminal activity sufficient to detain a defendant long enough to bring in a canine unit based on defendant’s unusual nervousness while being questioned and the strong smell of perfume that emanated from defendant’s car, often used to mask the smell of drugs, and did not need to Mirandize defendant prior to engaging him in conversation regarding his employment. State v. Knight, 829 So. 2d 1160, 2002 La. App. LEXIS 3310 (Oct. 30, 2002).

Stop was legal because the officer articulated sufficient data to show that at the moment of the stop he had reasonable suspicion of criminal activity based on the facts that (1) it was a high crime area, (2) it was late at night, (3) defendant was walking quickly in the middle of the street, and (4) defendant was in close proximity to a person with an extensive criminal record. State v. Cooper, 830 So. 2d 440, 2002 La. App. LEXIS 3178 (Oct. 23, 2002).

Officers established reasonable suspicion to stop defendant in a high crime area notorious for car theft with another in a lookout position, type of car defendant was leaning into was a model that was commonly and easily stolen; and the lookout and defendant quickly retreated into the residence, where officers detained defendant and he then defendant dropped a bag of heroin, and therefore, the motion to suppress was properly denied. State v. Dupleche, 823 So. 2d 1018, 2002 La. App. LEXIS 2440 (July 17, 2002), writ denied by La. 2002-2481, 847 So. 2d 1253, 2003 La. LEXIS 2146 (La. June 27, 2003).

When detectives entered a bar defendant patronized, defendant abandoned crack cocaine in a booth, and attempted to walk away, the officers had reasonable cause to believe he engaged in illegal conduct; therefore, they could stop him and retrieve the evidence he had left behind in the booth. State v. Dobard, 824 So. 2d 1127, 2002 La. LEXIS 2165 (June 21, 2002).

Trial court erred by not granting defense motion to suppress evidence of drugs found on individual and her statement, that defendant had put them in her pocket when he saw the police, where officers did not have reasonable suspicion to stop them or probable cause to arrest them. State v. Temple, 821 So. 2d 738, 2002 La. App. LEXIS 2100 (June 19, 2002), affirmed by La. 02-1895, 854 So. 2d 856, 2003 La. LEXIS 2333 (La. Sept. 9, 2003).

Because the officer had reasonable suspicion for an investigatory stop, pursuant to La. Code Crim. Proc. Ann. art. 215.1(A), as defendant was not wearing his seat belt, the officer lawfully stopped the vehicle and he had probable cause to believe that the clear plastic bag partially in plain view in the right pocket of defendant’s sweatshirt contained what appeared to be contraband; thus, the officer validly seized the evidence and arrested defendant pursuant to La. Code Crim. Proc. Ann. art. 213. State v. Young, 820 So. 2d 1182, 2002 La. App. LEXIS 1877 (June 4, 2002).

Officers had reasonable suspicion to stop defendant, and could lawfully seize the drugs that dropped out of the ice chest, where officers observed a drug transaction and received the information from a trusted informant. State v. Legett, 819 So. 2d 1104, 2002 La. App. LEXIS 1858 (May 29, 2002).

Fact that defendant and his companion looked straight ahead and refused to make eye contact with a police officer in a marked car, even though occurring in a high crime area, was not enough to give the officer sufficient reasonable suspicion based on articulable facts to allow the officer to conduct an investigatory stop of defendant. State v. Hill, 821 So. 2d 79, 2002 La. App. LEXIS 1428 (May 15, 2002).

Because the officers had probable cause to arrest defendant, the officers had reasonable suspicion for an investigatory stop. State v. Lawrence, 817 So. 2d 1216, 2002 La. App. LEXIS 1750 (May 8, 2002).

Under the totality of circumstances, pursuant to La. Code Crim. Proc. Ann. art. 215.1(A), police had reasonable suspicion to conduct an investigatory stop of a suspect who was seen going and coming from a place where they knew drug activity was occurring and was seen getting into an automobile fitting the description of one seen leaving a known drug area. State v. Smith-Holmes, 815 So. 2d 351, 2002 La. App. LEXIS 1404 (Mar. 27, 2002).

Reasonable suspicion to stop is something less than the probable cause required for an arrest; reviewing court must look to the circumstances of each case to determine whether the detaining officer had sufficient facts within his knowledge to justify an infringement of the suspect’s rights, giving deference to the inferences and deductions of a trained officer. State v. Newman, 815 So. 2d 295, 2002 La. App. LEXIS 865 (Mar. 26, 2002).

Officers had reasonable suspicion to justify an investigatory stop, based upon the hooded sweatshirt defendant wore on a warm day, the tobacco at his feet, which could have indicated preparation to smoke marijuana, and his evasive actions in attempting to flee when an officer requested information. State v. Newman, 815 So. 2d 295, 2002 La. App. LEXIS 865 (Mar. 26, 2002).

Police had a reasonable suspicion to stop defendant under La. Code Crim. Proc. Ann. art. 215.1, where police observed defendant jiggling a truck’s door handle at a late hour in a neighborhood where cars had been stolen in the past, and where defendant attempted to flee upon noticing police. State v. Frosch, 816 So. 2d 269, 2002 La. LEXIS 721 (Mar. 22, 2002).

Officers were justified in making investigatory stop of defendant, in accordance with La. Code Crim. Proc. Ann. art. 215.1, upon his flight from the scene after officers broke up an alleged narcotics transaction, although defendant did not act furtively and officers did not see money exchanged. State v. Harris, 800 So. 2d 1083, 2001 La. App. LEXIS 2621 (Oct. 31, 2001).

Where vehicle in which defendant was riding disregarded a stop sign, the police officers’ stop of the vehicle was legal even though the officers had also received a tip from a confidential informant that a vehicle matching that description would be used to make a large delivery of crack cocaine; because the officers, in effecting the legal traffic stop, observed defendant shoving a clear plastic bag with crack cocaine into the air conditioning vent, the plain view exception to the warrant requirement applied and the trial court properly denied defendant’s motion to suppress the evidence. State v. Jones, 800 So. 2d 958, 2001 La. App. LEXIS 2196 (Oct. 17, 2001), writ denied by La. 2003-1034, 862 So. 2d 978, 2004 La. LEXIS 49 (La. Jan. 9, 2004).

Officers had reasonable suspicion to conclude that defendant was in possession of narcotics and to conduct an investigatory stop; once they saw cocaine on defendant’s face, they had probable cause to arrest him. State v. Briley, 798 So. 2d 1191, 2001 La. App. LEXIS 2718 (Oct. 3, 2001), writ of certiorari denied by La. 2001-3204, 827 So. 2d 1172, 2002 La. LEXIS 3088 (La. Oct. 25, 2002).

Police had reasonable cause in making an investigatory stop of defendant and then searching his person for weapons during that stop after observing him with an open container of beer in public; the cocaine discovered in defendant’s hand during the search was thus admissible. State v. Sellers, 796 So. 2d 158, 2001 La. App. LEXIS 2023 (Sept. 26, 2001), writ denied by La. 2001-2931, 827 So. 2d 412, 2002 La. LEXIS 2995 (La. Oct. 14, 2002).

Deputy’s action in removing a defendant’s baseball cap and shaking it out exceeded the scope of a permissible Terry patdown search, absent the detection of a weapon or immediately identifiable contraband during an actual patdown of the cap while still on the person’s head; therefore, the defendant’s motion to suppress a packet of heroin found in the hat should have been granted State v. Isidore, 789 So. 2d 79, 2001 La. App. LEXIS 1671 (May 23, 2001), writ denied by La. 2001-1728, 817 So. 2d 1145, 2002 La. LEXIS 1988 (La. June 7, 2002).

Although “reasonable suspicion” is something less than the probable cause needed for arrest, it must be based upon particular articulable facts and circumstances known to the officer at the time an individual is approached. State v. Derouen, 790 So. 2d 88, 2001 La. App. LEXIS 1637 (May 23, 2001).

Seizure of evidence was invalid pursuant to La. Const. art. I, § 5, because there was no valid investigatory stop pursuant to La. Code Crim. Proc. Ann. art. 215.1, where the police officer had not observed defendant do anything but stand on the sidewalk in front of a house, had not received any information that a crime had been committed, and had not observed anything that would indicate a crime was about to be committed; although the character of the area as high crime and the hour of the contact were factors which could be considered in determining whether there was reasonable suspicion that criminal conduct was imminent, those factors alone were not sufficient to justify reasonable suspicion and they were the only facts upon which the officer supported his actions in conducting the investigatory stop. State v. Camese, 786 So. 2d 763, 2001 La. App. LEXIS 811 (Apr. 11, 2001).

“Reasonable suspicion” to stop is something less than the probable cause required for an arrest, and the reviewing court must look to the facts and circumstances of each case to determine whether a detaining officer had sufficient facts within his knowledge to justify an infringement of the suspect’s rights; evidence derived from an unreasonable stop, i.e., seizure, will be excluded from trial. State v. Howard, 787 So. 2d 404, 2001 La. App. LEXIS 1191 (Apr. 11, 2001), writ denied by La. 2001-1381, 813 So. 2d 417, 2002 La. LEXIS 1340 (La. Apr. 19, 2002).

In assessing the reasonableness of an investigatory stop, the court must balance the need for the stop against the invasion of privacy that it entails; the totality of the circumstances must be considered in determining whether reasonable suspicion exists; the detaining officers must have knowledge of specific, articulable facts, which, if taken together with rational inferences from those facts, reasonably warrant the stop; in reviewing the totality of the circumstances, the officer’s past experience, training and common sense may be considered in determining if his inferences from the facts at hand were reasonable; deference should be given to the experience of the officers who were present at the time of the incident. State v. Howard, 787 So. 2d 404, 2001 La. App. LEXIS 1191 (Apr. 11, 2001), writ denied by La. 2001-1381, 813 So. 2d 417, 2002 La. LEXIS 1340 (La. Apr. 19, 2002).

If a police officer stops a person pursuant to La. Code Crim. Proc. Ann. art. 215.1(A) whom he reasonably suspects is committing, has committed, or is about to commit a crime, and reasonably suspects that he is in danger, the officer may frisk the outer clothing of such person for a dangerous weapon; if the officer reasonably suspects that the person possesses a dangerous weapon he may search the person pursuant to La. Code Crim. Proc. art. 215.1(B); the officer need not be absolutely certain that the person is armed, but the facts must justify a belief that the officer’s safety or that of others is in danger; there is a recognized and close association between narcotics traffickers and weapons. State v. Howard, 787 So. 2d 404, 2001 La. App. LEXIS 1191 (Apr. 11, 2001), writ denied by La. 2001-1381, 813 So. 2d 417, 2002 La. LEXIS 1340 (La. Apr. 19, 2002).

Because the objective facts show that the defendant was lawfully stopped based on an objectively trustworthy complaint that he had offered to sell drugs to the complainant’s daughter, the police officer was justified in frisking the defendant’s outer clothing because of the recognized drug trade-weapons connection, and the “plain feel” exception of La. Code Crim. Proc. art. 215.1(B), was applicable when officer recognized hard objects in defendant’s pocket to be crack cocaine. State v. Howard, 787 So. 2d 404, 2001 La. App. LEXIS 1191 (Apr. 11, 2001), writ denied by La. 2001-1381, 813 So. 2d 417, 2002 La. LEXIS 1340 (La. Apr. 19, 2002).

After seeing one of a group of young men attempt to swallow a quantity of cocaine, police officers were justified in patting down defendant, who was a companion of the man who swallowed the drugs. State v. Robinson, 784 So. 2d 781, 2001 La. App. LEXIS 1212 (Apr. 11, 2001), reversed by La. 01-1373, 816 So. 2d 846, 2002 La. LEXIS 1405 (La. Apr. 26, 2002).

La. Code Crim. Proc. Ann. art. 215.1 recognizes the right of police officers to stop and interrogate one reasonably suspected of criminal conduct; where an officer questioned defendant after corroborating a tip that defendant was selling narcotics, under the totality of the circumstances known to the officer, he had reasonable suspicion to conduct a Terry stop on defendant. State v. Morgan, 783 So. 2d 514, 2001 La. App. LEXIS 637 (Mar. 28, 2001).

Action of police in knocking on a motel room door did not constitute an investigatory stop and did not require reasonable suspicion. State v. Haywood, 783 So. 2d 568, 2001 La. App. LEXIS 654 (Mar. 28, 2001).

Police officers clearly had reasonable cause to stop the defendant and arguably probable cause to arrest him after he had made a controlled saleof narcotics to a reliable undercover informant. State v. Lewis, 782 So. 2d 662, 2001 La. App. LEXIS 590 (Mar. 7, 2001).

Two men exited a van that had pulled into a gas station, walked towards the cashier, but then turned around and began to walk away from the premises; these actions were deemed sufficiently suspicious to justify an investigatory stop by the police, pursuant to La. Code Crim. Proc. Ann. art. 215.1. State v. Burke, 782 So. 2d 94, 2001 La. App. LEXIS 565 (Feb. 21, 2001).

Under La. Code Crim. Proc. Ann. art. 215.1, the officers had the right to detain and question defendant because they had a reasonable suspicion that defendant had been or was about to be engaged in criminal conduct when they caught him in an empty lot with clothes that had store security tags and he implicated himself by stating that he had been at the store by himself, and the officers subsequently discovered that the store had been burglarized by someone matching defendant’s description. State v. Richardson, 780 So. 2d 1103, 2001 La. App. LEXIS 259 (Feb. 7, 2001), writ denied by La. 2001-0998, 823 So. 2d 934, 2002 La. LEXIS 2486 (La. Aug. 30, 2002), writ denied by La. 2002-0454, 836 So. 2d 38, 2003 La. LEXIS 269 (La. Jan. 24, 2003).

The action of a person in fleeing from the police who were seeking to question him in itself was inherently suspicious and justified an investigation by a police officer exercising common sense; under La. Code Crim. Proc. Ann. art. 215.1, an officer was authorized to stop and frisk the defendant based on the high crime area and the defendant’s evasive conduct. State v. Boson, 778 So. 2d 687, 2001 La. App. LEXIS 155 (Jan. 17, 2001), writ denied by La. 2001-0430, 824 So. 2d 1192, 2002 La. LEXIS 2611 (La. Sept. 13, 2002).

Defendant’s drug conviction was vacated and remanded because evidence obtained in an unjustified investigatory stop was inadmissible, and the detectives did not have reasonable suspicion for the investigatory stop. State v. Campbell, 778 So. 2d 636, 2001 La. App. LEXIS 4 (Jan. 3, 2001), vacated in part by La. 01-0329, 799 So. 2d 1136, 2001 La. LEXIS 2980 (La. Nov. 2, 2001), writ denied in part by La. 2001-0329, 2001 La. LEXIS 3754 (La. Nov. 2, 2001).

Defendant’s highly suspicious behavior of trying to conceal himself as a police officer approached his parked vehicle, coupled with the area’s high incidence of drug trafficking and prostitution, was sufficient under the totality of the circumstances to support a finding of reasonable suspicion under La. Code Crim. Proc. Ann. art. 215.1 for the police to conduct an investigatory stop. State v. Devore, 776 So. 2d 597, 2000 La. App. LEXIS 3377 (Dec. 13, 2000).

Police officer had an articulable and objectively reasonable basis for conducting a self-protective search of defendant’s outer clothing for weapons under La. Code Crim. Proc. Ann. art. 215.1 where the officer concluded that he had interrupted a drug transaction because of the lateness of the hour, because of the location near a project known as a high trafficking area, and the attempt of defendant to avoid the police presence upon sight of the officer. State v. Wilson, 775 So. 2d 1051, 2000 La. LEXIS 3377 (Dec. 8, 2000).

Police officer who had received a dispatch that described a burglary suspect and the vehicle in which he fled had reason under La. Code Crim. Proc. Ann. art. 215.1 to stop defendant who drove a vehicle that matched the broadcast description, and who was in proximity in time and location to the attempted burglary. State v. Bryant, 775 So. 2d 596, 2000 La. App. LEXIS 2978 (Dec. 6, 2000), writ denied by La. 2001-0144, 802 So. 2d 627, 2001 La. LEXIS 3238 (La. Nov. 21, 2001).

Defendant’s conviction for possession of heroin was affirmed because police had reasonable suspicion to make an investigatory stop after observing a man handing defendant money and defendant holding a plastic bag with several white objects and tin foil. State v. Carter, 773 So. 2d 268, 2000 La. App. LEXIS 2894 (Nov. 15, 2000), writ denied by La. 2001-0029, 801 So. 2d 1085, 2001 La. LEXIS 3248 (La. Nov. 21, 2001).

La. Code Crim. Proc. Ann. art. 215.1 permits a law enforcement officer to stop a person in a public place whom he reasonably suspects is committing, has committed, or is about to commit an offense. State v. Jones, 773 So. 2d 234, 2000 La. App. LEXIS 2804 (Nov. 8, 2000), writ denied by La. 2001-0476, 805 So. 2d 1194, 2002 La. LEXIS 111 (La. Jan. 4, 2002).

Where the officer testified that he accompanied the complainant’s mother to an apartment complex in response to a “disturbance complaint with threat” lodged by the complainant in regard to defendant’s conduct, the officer had reasonable suspicion to stop defendant under La. Code Crim. Proc. Ann. art. 215.1, as he believed that a crime had been committed, and, once defendant did reach for his weapon, the officer was legally authorized to seize both defendant and the weapon under La. Code Crim. Proc. Ann. art. 215.1(B). State v. Jones, 773 So. 2d 234, 2000 La. App. LEXIS 2804 (Nov. 8, 2000), writ denied by La. 2001-0476, 805 So. 2d 1194, 2002 La. LEXIS 111 (La. Jan. 4, 2002).

Respondent was not entitled to suppression of 120 pounds of marijuana seized from his vehicle after he was stopped by a trooper for speeding because the police did not detain him longer than reasonably necessary as required by La. Code Crim. Proc. Ann. art. 215.1(D) because respondent’s agitated manner and the conflicting account regarding the purpose of his trip as given by respondent’s wife gave the trooper reasonable suspicion to enlarge the scope of his investigation. State v. Lopez, 772 So. 2d 90, 2000 La. LEXIS 2744 (Oct. 30, 2000).

Pursuant to La. Code Crim. Proc. Ann. art. 215.1, an officer lawfully stopped the car in which defendant was a passenger for a suspected violation of La. Rev. Stat. Ann. § 32:361.1, which provided criminal penalties for infractions of restrictions on how darkly car windows could be tinted; therefore, because the stop was lawful, defendant’s motion to suppress evidence was denied because the officer smelled marijuana and saw defendant attempting to hide something after voluntarily opening the car door as the officer approached, and lawfully ordered defendant out of the car, whereupon he saw a marijuana cigar in plain view. State v. Wyatt, 775 So. 2d 481, 2000 La. App. LEXIS 2516 (Sept. 27, 2000).

Grant of defendant’s motion to suppress evidence under La. Code Crim. Proc. Ann. art. 703 was reversed because police officers had reasonable suspicion that defendant intended to engage in unlawful conduct and was about to commit an offense under La. Code Crim. Proc. Ann. art. 215.1; the arresting officers possessed reasonable suspicion sufficient to conduct an investigatory stop of defendant prior to defendant’s entering his wife’s residence because the officers had heard defendant state that he was going to get a gun while defendant was engaged in a verbal altercation with others. State v. Hamilton, 770 So. 2d 413, 2000 La. App. LEXIS 2493 (Sept. 13, 2000).

Even though the State showed a basis for a stop and a frisk, the State failed to show that a crack pipe was discovered pursuant to the “plain feel” exception to La. Code Crim. Proc. Ann. art. 215.1(B) because nothing in the officer’s testimony explained that his “tactile discovery” of a “cylinder-like item” led him to conclude that it was either a weapon or contraband; the testimony suggested that only upon removing the object was the officer aware that it was a crack pipe. State v. Lipscomb, 770 So. 2d 29, 2000 La. App. LEXIS 2498 (Sept. 13, 2000), vacated by, substituted opinion at, remanded by La. App. 99-2094, 823 So. 2d 425, 2002 La. App. LEXIS 2335 (La.App. 4 Cir. July 3, 2002).

Defendant’s conviction for possession with intent to distribute cocaine in violation of La. Rev. Stat. Ann. § 40:967(A)(1) and life sentence for being a multiple offender under La. Rev. Stat. Ann. § 15:539.1(A)(1)(b)(ii) were improper when the physical evidence seized during a pat down search was illegally confiscated where the officer did not possess the sufficient articulable and objective knowledge to support the investigatory stop as required under La. Code Crim. Proc. Ann. art. 215.1(A). State v. Young, 770 So. 2d 7, 2000 La. App. LEXIS 2522 (Sept. 6, 2000), writ denied by La. 2000-2798, 797 So. 2d 63, 2001 La. LEXIS 2711 (La. Sept. 21, 2001).

Where officers had probable cause to arrest defendant after they witnessed him engage in a drug transaction and flee the scene, the officers properly conducted an investigative stop under La. Code Crim. Proc. Ann. art. 215.1. State v. Davis, 768 So. 2d 201, 2000 La. App. LEXIS 2109 (Aug. 29, 2000), writ denied by La. 2000-2730, 795 So. 2d 1205, 2001 La. LEXIS 2476 (La. Aug. 31, 2001), writ denied by La. 2003-0197, 857 So. 2d 515, 2003 La. LEXIS 3279 (La. Nov. 7, 2003).

Court erred in failing to suppress evidence of drugs discovered in a paper bag in defendant’s pocket because police officers failed to articulate any reasonable suspicion of criminal activity on the part of defendant that warranted a warrantless search, and when officers removed a bulge from defendant’s pocket, which was the brown paper bag, there was no testimony that the bag appeared to have contained a weapon or that the bag even contained contraband. State v. Brown, 773 So. 2d 742, 2000 La. App. LEXIS 1840 (July 12, 2000), writ denied by La. 2000-2427, 793 So. 2d 1237, 2001 La. LEXIS 1982 (La. June 15, 2001).

La. Code Crim. Proc. Ann. art. 215.1(D) does not preclude a police officer, who may lack reasonable suspicion of other criminal activity, from engaging a motorist in conversation while investigating a routine traffic violation. State v. Cowan, 763 So. 2d 583, 2000 La. LEXIS 1786 (June 16, 2000).

Where the only reasons stated by police officers for stopping a defendant were that defendant placed a white object into defendant’s pants pocket and hurriedly entered a grocery store, and there was no evidence that the area was known for drug trafficking, that defendant was known to the officers, or that they had information linking defendant to drug trafficking, the totality of the circumstances did not justify the stop and frisk of defendant. State v. Hughes, 765 So. 2d 423, 2000 La. App. LEXIS 1417 (May 31, 2000), writ denied by La. 2000-1981, 793 So. 2d 179, 2001 La. LEXIS 1843 (La. June 1, 2001).

Under La. Code Crim. Proc. Ann. art. 215.1, a police officer may stop and investigate an individual if he has reasonable suspicion, which must be based upon particular articulable facts and circumstances known to the officer at the time the individual is approached; an officer’s background, training, and common sense may be considered in determining if the inferences drawn from the facts presented are reasonable. State v. Watson, 763 So. 2d 713, 2000 La. App. LEXIS 1473 (May 3, 2000).

For purposes of an investigatory stop and detention for interrogation, reasonable cause is something less than probable cause and must be determined under the facts of each case considering whether the officer had sufficient knowledge of facts and circumstances to justify an infringement on the individual’s right to be free from governmental interference. State v. Press, 767 So. 2d 56, 2000 La. App. LEXIS 1254 (Apr. 19, 2000), writ denied by La. 2000-1377, 785 So. 2d 839, 2001 La. LEXIS 654 (La. Feb. 16, 2001).

Totality of the circumstances must be considered in determining whether or not reasonable cause exists, and to assess the reasonableness of the officer’s conduct, it is necessary to balance the term of invasion against the need to search or seize; although flight, furtive gestures, nervousness, or startled behavior at the sight of a police officer, is, by itself, insufficient to justify an investigatory stop, this type of highly suspicious conduct may be a factor leading to a finding of reasonable cause. State v. Press, 767 So. 2d 56, 2000 La. App. LEXIS 1254 (Apr. 19, 2000), writ denied by La. 2000-1377, 785 So. 2d 839, 2001 La. LEXIS 654 (La. Feb. 16, 2001).

Distinguishing factor between an arrest and the lesser intrusive investigatory stop is that in the former, a reasonable person would not feel that they are free to leave, while in the latter, a reasonable person would feel free to leave after identifying themselves and accounting for their suspicious actions. State v. Dorsey, 763 So. 2d 21, 2000 La. App. LEXIS 1255 (Apr. 19, 2000), writ denied by La. 2000-1367, 785 So. 2d 839, 2001 La. LEXIS 652 (La. Feb. 16, 2001).

Pursuant to La. Code Crim. Proc. Ann. art. 215.1, the officers observed activity between defendant and his companion that was consistent with a drug transaction but which by itself might not have given the officers reasonable suspicion to stop them; however, before the officers could question the two men, defendant fled; at that point, the officers had reasonable suspicion to stop defendant; the combination of defendant’s flight and the observance of activity consistent with a drug transaction gave the officers reasonable suspicion to stop and question defendant. State v. Schaffer, 767 So. 2d 49, 2000 La. App. LEXIS 1246 (Apr. 12, 2000), writ denied by La. 2000-1755, 791 So. 2d 111, 2001 La. LEXIS 1588 (La. Apr. 27, 2001).

Under La. Code Crim. Proc. Ann. art. 215.1, although defendant was stopped because he was holding an open container, there was no evidence that he was drinking from the container or otherwise engaged in illegal activity; consequently, the stop was not justified, and the cocaine in defendant’s possession at the time of the stop was suppressed. State v. Lackings, 759 So. 2d 918, 2000 La. App. LEXIS 1051 (Apr. 5, 2000), writ denied by La. 2000-1269, 765 So. 2d 339, 2000 La. LEXIS 1827 (La. June 16, 2000).

Under La. Code Crim. Proc. Ann. art. 215.1, police are allowed to make a brief investigatory stop on less than probable cause to arrest; however, the police must have a particularized and objective basis for suspecting the particular person stopped for criminal activity. State v. Wilson, 758 So. 2d 356, 2000 La. App. LEXIS 682 (Mar. 15, 2000).

Although defendant was in a known drug trafficking area, the fact that he was standing outside a hotel at night with his fist closed was insufficient, pursuant to La. Code Crim. Proc. Ann. art. 215.1, to create the reasonable suspicion necessary for an investigatory stop; defendant’s conviction for attempted possession of cocaine was reversed because the evidence obtained should have been suppressed. State v. Scott, 754 So. 2d 1108, 2000 La. App. LEXIS 237 (Feb. 16, 2000), writ denied by La. 2000-0723, 769 So. 2d 1219, 2000 La. LEXIS 2480 (La. Sept. 29, 2000).

Right of law enforcement officers to stop and interrogate one reasonably suspected of criminal conduct is recognized by La. Code Crim. Proc. Ann. art. 215.1, as well as both federal and state jurisprudence. State v. Dumas, 750 So. 2d 439, 2000 La. App. LEXIS 44 (Jan. 26, 2000), reversed by, remanded by La. 00-0862, 786 So. 2d 80, 2001 La. LEXIS 1142 (La. May 4, 2001).

To assess the validity of an investigatory stop under a Terry stop analysis and its Louisiana statutory equivalent, the critical inquiry must focus on the knowledge in the officer’s possession at the time of the stop and whether the knowledge constitutes reasonable cause for a stop. State v. Dumas, 750 So. 2d 439, 2000 La. App. LEXIS 44 (Jan. 26, 2000), reversed by, remanded by La. 00-0862, 786 So. 2d 80, 2001 La. LEXIS 1142 (La. May 4, 2001).

While “reasonable suspicion” is something less than the probable cause for an arrest, it must be based upon particular articulable facts and circumstances known to the officer at the time the individual is approached; the officer’s past experience, training, and common sense may be considered in determining if the inferences drawn from the facts presented were reasonable. State v. Fortier, 756 So. 2d 455, 2000 La. App. LEXIS 263 (Jan. 26, 2000), writ denied by La. 2000-0631, 768 So. 2d 1285, 2000 La. LEXIS 2609 (La. Sept. 22, 2000).

Where an initial police encounter was based on an officer’s receipt of complaints regarding a particular room in a motel, and also on his past history of arrests and convictions in connection with the motel, a known location for drug activity, and also on an informant’s tip corroborating information regarding the room and a certain person, which information was corroborated by the officers who observed a similar person exit that specific room, under La. Code Crim. Proc. Ann. art. 215.1A and the relevant jurisprudence, the officers had reasonable cause for an investigatory detention, thereby placing them in a position from which they could observe the person drop a packet, which was later determined to contain cocaine; a motion to suppress the cocaine was properly denied. State v. Spotville, 752 So. 2d 244, 1999 La. App. LEXIS 3627 (Dec. 21, 1999), remanded by La. 2001-0802, 791 So. 2d 646, 2001 La. LEXIS 1175 (La. May 4, 2001).

Police officers’ search of a suspected drug dealer during an investigatory stop after he attempted to reach into his pocket was warranted to ensure the safety of officers by confirming that the suspect was unarmed. State v. McGee, 752 So. 2d 930, 1999 La. App. LEXIS 3529 (Dec. 1, 1999), writ denied by La. 2000-0412, 754 So. 2d 952, 2000 La. LEXIS 607 (La. Feb. 16, 2000).

Reasonable suspicion for an investigatory detention is something less than probable cause and must be determined under the facts of each case by whether or not the officer had sufficient knowledge of facts and circumstances to justify an infringement on the individual’s right to be free from governmental interference. State v. Waters, 751 So. 2d 290, 1999 La. App. LEXIS 3102 (Nov. 5, 1999), reversed by, remanded by La. 00-0356, 780 So. 2d 1053, 2001 La. LEXIS 711 (La. Mar. 12, 2001).

The right to make an investigatory stop and question an individual must be based upon reasonable suspicion to believe that he has been, is, or is about to be engaged in criminal conduct, including the violation of a traffic regulation; the totality of the circumstances must be considered, and to assess the reasonableness of an officer’s conduct, it is necessary to balance the need to search or to seize against the harm of invasion. State v. Waters, 751 So. 2d 290, 1999 La. App. LEXIS 3102 (Nov. 5, 1999), reversed by, remanded by La. 00-0356, 780 So. 2d 1053, 2001 La. LEXIS 711 (La. Mar. 12, 2001).

Most commonly, investigatory stops are found valid when based on reasonable suspicion that an individual stopped has clearly violated a traffic regulation. State v. Waters, 751 So. 2d 290, 1999 La. App. LEXIS 3102 (Nov. 5, 1999), reversed by, remanded by La. 00-0356, 780 So. 2d 1053, 2001 La. LEXIS 711 (La. Mar. 12, 2001).

When defendant’s car drifted briefly onto the fog line once but did not leave its lane of travel and no other action occurred that constituted a traffic violation, a clear violation of La. Rev. Stat. Ann. § 32:79 did not occur; police officers who stopped the car therefore had no reasonable suspicion to believe the defendant had committed a traffic violation, or that he was about to commit a traffic violation. State v. Waters, 751 So. 2d 290, 1999 La. App. LEXIS 3102 (Nov. 5, 1999), reversed by, remanded by La. 00-0356, 780 So. 2d 1053, 2001 La. LEXIS 711 (La. Mar. 12, 2001).

Where the suspect was a suspect in a recent armed robbery, and attempted to evade police who approached him while he was on foot, the officers were justified in patting him down, and his motion to suppress the firearm found in his possession was properly denied. State v. Brumfield, 745 So. 2d 214, 1999 La. App. LEXIS 3128 (Nov. 5, 1999).

Under La. Code Crim. Proc. Ann. art. 215.1, the right of law enforcement officers to temporarily detain and interrogate persons reasonably suspected of criminal activity is well established; further, the right to make an investigatory stop must be based on reasonable cause to believe that the suspect has been, is, or is about to be engaged in criminal activity. State v. Walker, 747 So. 2d 133, 1999 La. App. LEXIS 2492 (Sept. 24, 1999).

Nervousness may be one of the factors leading to a finding of reasonable cause to stop a person suspected of criminal activity under La. Code Crim. Proc. Ann. art. 215.1. State v. Johnson, 748 So. 2d 31, 1999 La. App. LEXIS 2485 (Sept. 22, 1999).

Police officer who stops a person pursuant to La. Code Crim. Proc. Ann. art. 215.1 may conduct a limited pat-down frisk for weapons if he reasonably believes that he is in danger or that the suspect is armed. State v. Johnson, 748 So. 2d 31, 1999 La. App. LEXIS 2485 (Sept. 22, 1999).

Police officers dispatched in response to a report of a fight had a reasonable suspicion to stop defendant and frisk him for weapons because defendant was observed near the location of the reported fight, his appearance indicated he had been involved in an altercation, he appeared to be nervous in the presence of police, and he did not comply with the request that he walk to the patrol car. State v. Johnson, 748 So. 2d 31, 1999 La. App. LEXIS 2485 (Sept. 22, 1999).

Police officers were justified in conduction a pat-down for weapons because defendant was detained for an investigatory stop and officers reasonably believed they were in danger based on defendant’s aggressive behavior; law enforcement officers have the right to temporarily detain and interrogate persons reasonably suspected of criminal activity is well established pursuant to La. Code Crim. Proc. art. 215.1. State v. Davenport, 801 So. 2d 380, 1999 La. App. LEXIS 2464 (Sept. 22, 1999).

Nervousness may be one of the factors leading to a finding of reasonable cause to stop under La. Code Crim. Proc. Ann. art. 215.1. State v. Johnson, 748 So. 2d 31, 1999 La. App. LEXIS 2485 (Sept. 22, 1999).

Police officers were justified in conducting a pat-down for weapons because defendant was detained for an investigatory stop, in accordance with La. Const. art. 1, § 5 and La. Code Crim. Proc. Ann. art. 215.1, and officers reasonably believed they were in danger based on defendant’s aggressive behavior. State v. Davenport, 801 So. 2d 380, 1999 La. App. LEXIS 2464 (Sept. 22, 1999).

Individual’s conviction for possession with the intent to distribute cocaine in violation of La. Rev. Stat. Ann. § 40:967 was upheld on appeal upon a finding that the arresting officer who conducted a Terry stop had been justified in making the stop, patting him down, and seizing the cocaine under the plain feel exception pursuant to La. Code Crim. Proc. Ann. art. 215.1 because the individual was observed making what appeared to be a drug transaction in front of a known crack house. State v. Littles, 742 So. 2d 735, 1999 La. App. LEXIS 2499 (Sept. 15, 1999).

Standards for an investigatory stop under La. Code of Crim. Proc. Ann. art. 215.1(A) and La. Code of Crim. Proc. Ann. art. 215.1(B) were met because the officers had reasonable suspicion to make the stop after they observed defendant walking down the middle of the street, late at night, and carrying a backpack in a known narcotics area. State v. Harris, 744 So. 2d 160, 1999 La. App. LEXIS 2443 (Sept. 8, 1999).

Police were warranted in patting down defendant for weapons when they made a valid investigatory stop of him, as authorized by La. Code Crim. Proc. Ann. § 215.1; he matched the description of the burglar, was in the neighborhood where the burglary had just been reported, and it was known to police that the burglar was armed with a knife. State v. Greenwell, 746 So. 2d 29, 1999 La. App. LEXIS 2333 (Aug. 18, 1999).

Under La. Const. art. I, § 5 and La. Code Crim. Proc. Ann. art. 215.1, under the plain feel doctrine, a police officer exceeded the bounds of a Terry search when he knew the plastic bag he felt was not a weapon, but further manipulated it and determined it contained drugs. State v. Duckett, 740 So. 2d 227, 1999 La. App. LEXIS 2237 (July 27, 1999).

Under La. Const. art. I, § 5 and La. Code Crim. Proc. Ann. art. 215.1, a police officer exceeded the bounds of a Terry search when he knew the plastic bag he felt was not a weapon, but further manipulated it and determined it contained drugs. State v. Duckett, 740 So. 2d 227, 1999 La. App. LEXIS 2237 (July 27, 1999).

La. Code Crim. Proc. Ann. art. 215.1(A) allowed the officer to conduct an investigatory stop of defendant without a warrant or probable cause, where the officer did not approach defendant with his weapon drawn, did not touch him, and did not use language that suggested defendant had to comply with his search request; therefore, the initial encounter was not a stop which would have required reasonable suspicion that defendant was engaged in criminal conduct, but was only a situation that the officer reasonably wanted to investigate. State v. Gauthier, 741 So. 2d 791, 1999 La. App. LEXIS 1762 (June 2, 1999).

Officer’s investigatory stop of defendant was lawful under La. Code Crim. Proc. Ann. art. 215.1 because the officer observed defendant and other individuals after the hour of curfew and he believed they were juveniles, defendant refused to remove his hands from his pockets when the officer asked him to and the officer was concerned that defendant was hiding a weapon. State v. Gray, 738 So. 2d 668, 1999 La. App. LEXIS 1729 (June 1, 1999).

Flight, nervousness, or a startled look at the sight of a police officer may be one of the factors leading to a finding of reasonable cause to stop, under La. Code Crim. Proc. Ann. art. 215.1. State v. Cook, 733 So. 2d 1227, 1999 La. App. LEXIS 1518 (May 5, 1999).

Under La. Code Crim. Proc. Ann. art. 215.1, a defendant’s startled look, flight, or nervousness at the sight of a police officer may be considered as a factor leading to a finding of reasonable cause to stop the defendant. State v. Poche, 733 So. 2d 730, 1999 La. App. LEXIS 1519 (May 5, 1999).

Passenger was not detained under La. Code Crim. Proc. Ann. art. 215.1 where she was present at the scene by virtue of her status as a passenger in a car that was stopped, and was not physically restrained nor was there evidence that the deputies ordered her to remain. State v. Shaw, 736 So. 2d 951, 1999 La. App. LEXIS 812 (Mar. 31, 1999).

Evidence of the description of a suspicious person opening the witness’ screen door, trying the doorknob, and walking to the side of her house, based on the facts and circumstances of the case, was reasonable suspicion to justify the investigatory stop and subsequent pat-down search of defendant under La. Code Crim. Proc. Ann. art. 215.1(B). State v. Hicks, 733 So. 2d 652, 1999 La. App. LEXIS 788 (Mar. 30, 1999).

A police officer had reasonable suspicion to detain an individual under La. Code Crim. Proc. Ann. art. 215.1(A) who was ultimately convicted of possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967(C) as a result thereof because the individual was stopped in his vehicle at a green light, obstructing traffic on a road, and failing to comply with a traffic control device in violation of La. Rev. Stat. Ann. §§ 14:97, 32:56(B), and 32:231. State v. Anderson, 732 So. 2d 605, 1999 La. App. LEXIS 783 (Mar. 30, 1999).

If an officer stops a person pursuant to La. Code Crim. Proc. Ann. art. 215.1, the officer may conduct a limited patdown frisk for weapons if he reasonably believes that he is in danger or that the suspect is armed; “reasonable suspicion” is something less than the probable cause required for an arrest, and the reviewing court must look to the facts and circumstances of each case to determine whether the detaining officer had sufficient facts within his knowledge to justify an infringement of the suspect’s rights. State v. Clay, 731 So. 2d 414, 1999 La. App. LEXIS 749 (Mar. 17, 1999), writ denied by La. 99-0969, 747 So. 2d 1096, 1999 La. LEXIS 2773 (La. Sept. 17, 1999).

Defendant’s conviction for heroin possession was reversed because the State could not establish reasonable suspicion for an investigatory stop given the inconsistencies between the officer’s testimony and the police report he filed; the arresting officer failed to mention in his report that defendant was stopped because he was displaying an unknown object to a group, looked surprised when he saw the police, and had walked away quickly, but only wrote that defendant turned and walked away, putting an object from his had into his pants pocket. State v. Clay, 731 So. 2d 414, 1999 La. App. LEXIS 749 (Mar. 17, 1999), writ denied by La. 99-0969, 747 So. 2d 1096, 1999 La. LEXIS 2773 (La. Sept. 17, 1999).

Police officer was justified under La. Code Crim. Proc. Ann. art. 215.1 in stopping defendant because he had a reasonable suspicion that defendant was involved in criminal activity based upon his observation of defendant in a high crime area and defendant putting a white packet in his mouth. State v. Keller, 732 So. 2d 77, 1999 La. App. LEXIS 623 (Mar. 10, 1999).

Officer’s stop and frisk of an individual who was ultimately charged with one count of possession with the intent to distribute cocaine as a result thereof was found to be lawful because the officer had a reasonable suspicion that the individual had committed a crime and because a reasonable belief existed that the individual was armed. State v. Williams, 729 So. 2d 142, 1999 La. App. LEXIS 492 (Mar. 3, 1999).

Where defendant appeared drunk and was sitting behind the wheel of a truck immobilized in a ditch, a trooper had ample reason to suspect defendant of having committed a crime; therefore, the trooper’s initial detention of defendant was lawful under La. Code Crim. Proc. Ann. art. 215.1(A). State v. Franks, 730 So. 2d 998, 1999 La. App. LEXIS 402 (Feb. 24, 1999).

Even if police officer had reasonable cause, pursuant to La. Code Crim. Proc. Ann. art. 215.1, to stop defendant’s vehicle based on a traffic violation, there was no probable cause to believe the bag in the back of the truck contained contraband where the officer had not received a detailed tip, did not see defendant engage in a suspected drug transaction, and did not confirm defendant’s identity; where there was no factual basis for the search and seizure of the bag, the drugs discovered in it were suppressed. State v. Harris, 727 So. 2d 670, 1999 La. App. LEXIS 60 (Jan. 20, 1999).

Trial court did not err by denying defendant’s motion to suppress evidence pursuant to La. Code Crim. Proc. Ann. art. 215.1 because the officer made an investigatory stopped based upon several telephone calls to police that one black female and three black males were selling drugs at a particular street corner; when the officer arrived, he independently verified that the number and sex of the individuals matched the information given in the telephone calls and when the officer frisked one of defendant’s companions he found drugs, which provided the officer with substantial corroboration of the tips received by the police; thus, the officer had reasonable cause to further his investigation with a pat down of defendant’s outer clothing. State v. Johnson, 728 So. 2d 885, 1998 La. App. LEXIS 3751 (Dec. 28, 1998).

Corroboration of an anonymous tip, coupled with the furtive movements of defendant, provided reasonable suspicion and justified an investigatory stop and detention of defendants, pursuant to La. Code Crim. Proc. Ann. art. 215.1. State v. Watkins, 726 So. 2d 994, 1998 La. App. LEXIS 3798 (Dec. 16, 1998), writ denied by La. 2000-2130, 788 So. 2d 1189, 2001 La. LEXIS 1098 (La. Mar. 30, 2001).

Reasonable suspicion for an investigatory stop pursuant to La. Code Crim. Proc. Ann. art. 215.1 is something less than the probable cause required for an arrest, and the reviewing court must look to the facts and circumstances of each case to determine whether the detaining officer had sufficient articulable facts within his knowledge to justify an infringement of the suspect’s rights. State v. Sheehan, 740 So. 2d 127, 1998 La. App. LEXIS 3782 (Dec. 9, 1998), reversed by, remanded by La. 99-0725, 767 So. 2d 1, 1999 La. LEXIS 3659 (La. July 2, 1999).

In reviewing the totality of circumstances for an investigatory stop pursuant to La. Code Crim. Proc. Ann. art. 215.1, the officer’s past experience, training, and common sense may be considered in determining if his inferences from the facts at hand were reasonable. State v. Sheehan, 740 So. 2d 127, 1998 La. App. LEXIS 3782 (Dec. 9, 1998), reversed by, remanded by La. 99-0725, 767 So. 2d 1, 1999 La. LEXIS 3659 (La. July 2, 1999).

Flight, nervousness, or a startled look at the sight of a police officer may be one of the factors leading to a finding of reasonable cause for an investigatory stop under La. Code Crim. Proc. Ann. art. 215.1. State v. Sheehan, 740 So. 2d 127, 1998 La. App. LEXIS 3782 (Dec. 9, 1998), reversed by, remanded by La. 99-0725, 767 So. 2d 1, 1999 La. LEXIS 3659 (La. July 2, 1999).

In conducting an investigatory stop under La. Code Crim. Proc. Ann. art. 215.1, a reasonably cautious policeman is entitled to fear that a subject who is suspected of dealing drugs could be armed and dangerous, and the officer is justified in searching for weapons for his safety and for the safety of other officers. State v. Sheehan, 740 So. 2d 127, 1998 La. App. LEXIS 3782 (Dec. 9, 1998), reversed by, remanded by La. 99-0725, 767 So. 2d 1, 1999 La. LEXIS 3659 (La. July 2, 1999).

Pursuant to La. Code Crim. Proc. Ann. art. 215.1, a law enforcement officer had reasonable suspicion to make an investigatory stop and conduct a pat down search where he had received an anonymous tip about a drug transaction, the suspects were in an area known for drug traffic, and one of the group of men fled when he saw police. State v. Sheehan, 740 So. 2d 127, 1998 La. App. LEXIS 3782 (Dec. 9, 1998), reversed by, remanded by La. 99-0725, 767 So. 2d 1, 1999 La. LEXIS 3659 (La. July 2, 1999).

Pat down search for weapons which included removing a cigarette package and its contents was proper under La. Code Crim. Proc. Ann. art. 215.1 where the law enforcement officer knew from experience that razor blades were often concealed in cigarette packages. State v. Sheehan, 740 So. 2d 127, 1998 La. App. LEXIS 3782 (Dec. 9, 1998), reversed by, remanded by La. 99-0725, 767 So. 2d 1, 1999 La. LEXIS 3659 (La. July 2, 1999).

Trooper had a reasonable suspicion, as required by La. Code Crim. Proc. Ann. art. 215.1 in order to stop an individual in his automobile without a warrant, to stop a defendant whom he had observed driving in an erratic and potentially dangerous manner in violation of La. Rev. Stat. Ann. § 32:79; the trooper also had probable cause, as required by La. Code Crim. Proc. Ann. art. 213, to arrest defendant without a warrant for driving while intoxicated in violation of La. Rev. Stat. Ann. § 14:98, where defendant had been driving erratically, smelled of alcohol, slurred his speech, and failed field sobriety tests. State v. Inzina, 728 So. 2d 458, 1998 La. App. LEXIS 3503 (Dec. 9, 1998).

Detention of gamblers was a valid investigatory stop under La. Code Crim. Proc. art. 215.1 as there were legitimate law enforcement purposes that justified their detention because certain gamblers were observed on live surveillance video where they appeared to be cheating and where then taken aside and questioned separately and released with no further action taken against them. Harrison v. State ex rel. Department of Pub. Safety & Corrections, 721 So. 2d 458, 1998 La. LEXIS 3503 (Dec. 1, 1998).

La. Code Crim. Proc. Ann. art. 215.1 provides that the right of law enforcement officers to stop and interrogate one reasonably suspected of criminal activity was recognized under state and federal law. State v. Hayes, 726 So. 2d 39, 1998 La. App. LEXIS 3409 (Nov. 25, 1998), writ denied by La. 99-0055, 741 So. 2d 29, 1999 La. LEXIS 1472 (La. May 7, 1999).

Trial court erred in denying defendant’s motion to suppress cocaine seized from defendant’s person during a traffic stop; the police’s stop of defendant’s mother’s vehicle was illegal under La. Code Crim. Proc. Ann. art. 215.1 because the police had no probable cause to believe defendant or his mother were delivering narcotics. State v. Bargeman, 721 So. 2d 964, 1998 La. App. LEXIS 3015 (Oct. 28, 1998), writ denied by La. 99-0033, 743 So. 2d 658, 1999 La. LEXIS 1580 (La. May 28, 1999).

Under La. Code Crim. Proc. Ann. art. 215.1, a police officer may stop a person in a public place and demand of him his name, address and explanation of his actions only if the officer has reasonable suspicion that the person is committing, has committed, or is about to commit an offense, which must be based upon the facts and circumstances to determine whether the officer had sufficient facts within his knowledge to justify an infringement of the person’s rights. State v. Blasio, 720 So. 2d 749, 1998 La. App. LEXIS 3316 (Oct. 21, 1998).

Where officers were patrolling a high-crime neighborhood, and defendant threw objects out of the car window upon seeing the officers, an officer had a reasonable suspicion to stop defendant for investigatory questioning. State v. Collins, 721 So. 2d 503, 1998 La. App. LEXIS 3322 (Oct. 21, 1998).

Investigatory stop is a “seizure” that must be justified by some objective manifestation that the person is or is about to be involved in criminal activity, and when the citizen is stopped without reasonable cause, or when a stop without reasonable cause is imminent, the right to be left alone is violated and renders unlawful any resultant seizure of abandoned property. State v. Collins, 721 So. 2d 503, 1998 La. App. LEXIS 3322 (Oct. 21, 1998).

Even without probable cause to arrest, law enforcement officers have the right to stop and interrogate a person they reasonably suspect who has committed, or was about to commit an offense and may demand of the person his name, address, and an explanation of his actions. State v. Branch, 714 So. 2d 1277, 1998 La. App. LEXIS 1723 (July 6, 1998), writ denied by La. 98-2359, 734 So. 2d 1227, 1999 La. LEXIS 151 (La. Jan. 8, 1999).

Police officers making a valid Terry or investigatory stop could use reasonable force under the circumstances to effectuate the stop or “seizure” even though it did not amount to an arrest; moreover, police actions taken in self-defense were not to be treated as investigatory stop procedures. State v. Branch, 714 So. 2d 1277, 1998 La. App. LEXIS 1723 (July 6, 1998), writ denied by La. 98-2359, 734 So. 2d 1227, 1999 La. LEXIS 151 (La. Jan. 8, 1999).

Trial court’s grant of defendant’s motion to suppress evidence of cocaine was improper because given the totality of the circumstances, the police officer had reasonable suspicion for an investigatory stop of defendant which included inquiry of his identity, which would have necessitated defendant spitting out the bag containing the cocaine; the evidence inevitably would have been properly discovered and seized when defendant gave his name and address. State v. Jones, 720 So. 2d 1, 1998 La. App. LEXIS 2407 (June 24, 1998).

Evidence that was seized from a car that defendant was a passenger in was improperly suppressed although defendants and the other occupants were in police custody because the search was valid as incident to an investigatory stop or a valid arrest. State v. Dillon, 719 So. 2d 1064, 1998 La. App. LEXIS 2411 (June 24, 1998).

Where a trooper validly introduced his narcotics dog to baggage in a bus cargo compartment and the dog alerted to a bag tagged as belonging to defendant, the officer had reasonable suspicion to make an investigatory stop of defendant for questioning. State v. Lee, 715 So. 2d 582, 1998 La. App. LEXIS 1602 (June 08, 1998), writ denied by La. 98-1944, 728 So. 2d 1285, 1998 La. LEXIS 3574 (La. Nov. 20, 1998).

Experienced officers had reasonable cause to stop defendants after observing them acting suspiciously in an area known for drug activity and after observing them loading cocaine rocks into crack pipes. State v. Smith, 715 So. 2d 547, 1998 La. App. LEXIS 1552 (June 3, 1998).

La. Code Crim. Proc. Ann. art. 215.1 permits a law enforcement officer to stop a person in a public place whom he reasonably suspects is committing, has committed, or is about to commit an offense and demand of him his name, address, and an explanation of his actions. State v. Tate, 714 So. 2d 252, 1998 La. App. LEXIS 1379 (May 27, 1998).

Where a witness had purchased a one-way ticket to a source city for drugs with cash, her identification did not match, she appeared nervous, her hands were trembling, and her breathing became labored, there was reasonable suspicion for a police stop; the information received from an anonymous concerned citizen created a reasonable suspicion pursuant to La. Code Crim. Proc. Ann. art. 215.1, justifying the investigatory stop of the witness at the airport. State v. Bailey, 713 So. 2d 588, 1998 La. App. LEXIS 1083 (Apr. 28, 1998), writ denied by La. 98-1458, 723 So. 2d 971, 1998 La. LEXIS 3142 (La. Oct. 30, 1998).

Trial court did not err in denying defendant’s motion to suppress the cocaine he discarded while a deputy frisked him because the deputy was justified in stopping and patting down defendant because he had a reasonable suspicion of criminal activity under La. Code Crim. Proc. Ann. art. 215.1, where he believed that defendant had given him a false name and he patted defendant down for his own safety. State v. Sanders, 717 So. 2d 234, 1998 La. App. LEXIS 585 (Mar. 25, 1998), writ of certiorari denied by La. 98-1163, 724 So. 2d 774, 1998 La. LEXIS 2911 (La. Sept. 25, 1998).

Observation late at night of two adolescents in a street in an area with high crime and while one was riding a bicycle was insufficient to justify an investigative stop by police. State v. Downing, 710 So. 2d 1116, 1998 La. App. LEXIS 820 (Mar. 17, 1998).

Although an investigatory stop and initial frisk were legal, the opening of defendant’s matchbox by the officer exceeded the permissible bounds of a reasonable search. State v. Barney, 708 So. 2d 1205, 1998 La. App. LEXIS 228 (Feb. 25, 1998).

Officers who observed a defendant grab his waistband and run down the street did not have a reasonable suspicion that he was committing, had committed, or was about to commit an offense; therefore, the officers’ investigatory stop of the defendant was illegal and a weapon abandoned by the defendant during a foot-chase was inadmissible into evidence. State v. Benjamin, 703 So. 2d 192, 1997 La. App. LEXIS 2772 (Nov. 26, 1997), reversed by La. 97-3065, 722 So. 2d 988, 1998 La. LEXIS 3508 (La. Dec. 1, 1998).

Although police officers had received a general tip of narcotics activity in an area, they did not have reasonable suspicion to stop defendant where he was merely standing in front of an abandoned building with another man and the officers had nothing to indicate that he was engaged in criminal activity. State v. Hill, 700 So. 2d 551, 1997 La. App. LEXIS 2250 (Sept. 17, 1997), reversed by, remanded by La. 97-2551, 725 So. 2d 1282, 1998 La. LEXIS 3261 (La. Nov. 16, 1998).

Totality of the circumstances: that a drug investigation was ongoing at a hotel, that defendant was in the room when a controlled buy was made from the room, that the confidential informant’s tip revealing defendant’s presence in room was confirmed, defendant’s activity upon leaving the motel, traveling to another motel and staying there for a short time, and finally his “random” meeting with people from another car in a parking lot, clearly provided the police with a reasonable suspicion that defendant was committing, had committed, or was about to commit an offense. State v. Sturgis, 699 So. 2d 1102, 1997 La. App. LEXIS 2264 (Sept. 10, 1997).

Evidence seized from a defendant was improperly suppressed because the police conducted a search incident to an arrest, and not merely an investigatory stop pursuant to La. Code Crim. Proc. art. 215.1(A), because the police informed the defendant that he was under investigation and read him his Miranda rights. State v. Butler, 700 So. 2d 224, 1997 La. App. LEXIS 2160 (Aug. 27, 1997).

A defendant’s motion to suppress evidence should have been granted because the police, under La. Code Crim. Proc. art. 215.1, did not have sufficient information to stop the defendant and a second man who were simply walking down the street two blocks from a location where a possible burglary occurred. State v. McBarry, 699 So. 2d 127, 1997 La. App. LEXIS 2107 (Aug. 20, 1997).

Contraband seized from a defendant was improperly suppressed because the police had reasonable suspicion under La. Code Crim. Proc. art. 215.1(B) to stop defendant after he was observed exchanging an unknown object to another man and he was properly frisked for the police officers’ safety. State v. Ratliff, 700 So. 2d 213, 1997 La. App. LEXIS 2063 (Aug. 13, 1997).

The right of law enforcement officers to stop and interrogate one reasonably suspected of criminal conduct is recognized by La. Code Crim. P. art. 215.1, as well as by both state and federal jurisprudence. State v. Jones, 696 So. 2d 240, 1997 La. App. LEXIS 1520 (June 4, 1997), writ denied by La. 97-1833, 704 So. 2d 1200, 1997 La. LEXIS 3885 (La. Dec. 12, 1997).

Where police officers saw defendant showing another person something in his hand and defendant attempted to flee, the officers did not have reasonable suspicion that defendant was engaged in a drug transaction to justify making an investigatory stop under La. Code Crim. Proc. Ann. art. 215. 1(A). State v. Anderson, 696 So. 2d 105, 1997 La. App. LEXIS 1456 (May 21, 1997).

Police officer who was in an area known for criminal activity and drug trafficking had reasonable suspicion for an investigatory stop where defendant darted into a lounge and escaped out of the rear door when he made eye contact with the police officer. State v. Short, 694 So. 2d 549, 1997 La. App. LEXIS 1303 (May 7, 1997).

Where the defendant’s driving was highly unusual and a deviation from the norm, it was not unreasonable for the officer to initiate an investigatory stop to ascertain the driver’s condition to ensure the safety of other drivers as well as defendant’s passengers; further, it was not improper for the officer to continue to question the vehicle’s occupants after ascertaining that the driver was not impaired where the occupants of the vehicle gave conflicting stories and acted unusually nervous throughout the encounter. State v. Colarte, 688 So. 2d 587, 1996 La. App. LEXIS 3197 (Dec. 20, 1996), writ of certiorari denied by La. 97-1015, 701 So. 2d 197, 1997 La. LEXIS 2986 (La. Oct. 3, 1997).

Form of “seizure,” which is permitted without the need of a warrant or probable cause, is an investigatory stop made pursuant to La. Code Crim. Proc. Ann. art. 215.1(A). State v. Purvis, 684 So. 2d 567, 1996 La. App. LEXIS 2919 (Dec. 11, 1996).

Right to make an investigatory stop and question the individual detained, pursuant to La. Code Crim. Proc. Ann. art. 215.1(A), must be based upon reasonable cause or reasonable suspicion that the person has been, is, or is about to be engaged in criminal conduct. State v. Purvis, 684 So. 2d 567, 1996 La. App. LEXIS 2919 (Dec. 11, 1996).

A defendant’s motion to suppress was properly denied because the police had a reasonable suspicion to conduct an investigatory stop, due to an accurate description of the defendant and his car by a confidential informant, which led to probable cause to arrest the defendant for cocaine possession. State v. Wimberly, 678 So. 2d 577, 1996 La. App. LEXIS 1492 (July 24, 1996), writ denied by La. 97-2255, 712 So. 2d 872, 1998 La. LEXIS 683 (La. Mar. 13, 1998).

Defendant’s conduct, standing on a street corner at night, peering into a dark colored bottle, was more consistent with illegal behavior than legal behavior, and observing police officers had reasonable suspicion that criminal activity was afoot. State v. Fleming, 676 So. 2d 1141, 1996 La. App. LEXIS 1350 (June 26, 1996), writ of certiorari denied by La. 96-1939, 692 So. 2d 369, 1996 La. LEXIS 3601 (La. Dec. 13, 1996).

Police detectives conducted a valid investigatory stop under La. Crim. Proc. Ann. art. 215.1(A) when they took defendant to the police station for questioning about a murder-robbery although the detectives did not have a warrant to arrest defendant, where defendant lived with a codefendant who was arrested pursuant to a warrant for robbery, where defendant lived across the street from the crime scene, where defendant and his codefendant were unemployed but bought new clothes and had $ 600 on the morning after the crime, and where defendant and his codefendant did not tell their other roommates about the new clothes but left a shopping bag with the clothes and the money at a neighbor’s apartment. State v. Hebert, 676 So. 2d 692, 1996 La. App. LEXIS 1249 (June 5, 1996), writ of certiorari denied by La. 96-1736, 680 So. 2d 643, 1996 La. LEXIS 2808 (La. Oct. 11, 1996).

Police officers had reasonable cause to stop appellant and to inquire of his actions where they had received tips from reliable informants that the appellant was involved in drug transactions, one of the officers was familiar with appellant from prior drug arrests, and the officers observed him participating in apparent drug transactions. State v. Burns, 675 So. 2d 1233, 1996 La. App. LEXIS 1118 (June 5, 1996).

Pursuant to La. Code Crim. Proc. Ann. art. 215.1, an officer was authorized to stop defendant’s vehicle based on a reasonable suspicion that defendant was about to commit a traffic offense. State v. Mock, 675 So. 2d 819, 1996 La. App. LEXIS 1122 (May 29, 1996).

Right of law enforcement officers to stop and make reasonable inquiries aimed at confirming or dispelling suspicions of criminal conduct recognized under La. Code Crim. Proc. Ann. art. 215.1, permitted an officer, who had heard about a robbery and had a description of the perpetrators, and observed a car coming from the direction of the robbery and in proximity in time and distance to the robbery, to make an investigatory stop. State v. Wesley, 671 So. 2d 1257, 1996 La. App. LEXIS 565 (Apr. 3, 1996), writ of certiorari denied by La. 96-1127, 679 So. 2d 1379, 1996 La. LEXIS 2634 (La. Oct. 4, 1996).

A law enforcement officer may stop a person in a public place whom he reasonably suspects is committing, has committed or is about to commit an offense; reasonable suspicion required for an investigatory stop is something less than probable cause required for an arrest. State v. Phillips, 670 So. 2d 588, 1996 La. App. LEXIS 347 (Feb. 29, 1996), writ denied by La. 96-2131, 699 So. 2d 85, 1997 La. LEXIS 2549 (La. Sept. 5, 1997).

Where the police received a tip from a reliable informant that defendant was trafficking heroin out of his motel room and they verified the tip by conducting surveillance, they had a reasonable suspicion to make an investigatory stop pursuant to La. Code Crim. Proc. Ann. art. 215.1. State v. Short, 668 So. 2d 1240, 1996 La. App. LEXIS 197 (Jan. 30, 1996).

Where there was no indication that defendant participated in any drug activity and she was not a resident of a house that was searched pursuant to a warrant, the police lacked reasonable suspicion under La. Code Crim. Proc. Ann. art. 215.1(A) to stop and search defendant; therefore, the evidence of cocaine found in defendant’s purse was properly suppressed. State v. Williams, 665 So. 2d 112, 1995 La. App. LEXIS 3129 (Nov. 16, 1995).

Deputy was justified in making an investigatory stop of defendant pursuant to La. Code Crim. Proc. Ann. art. 215.1(A) because the deputy received a tip from an informant that defendant possessed drugs, defendant was located in a high drug traffic area, and defendant attempted to conceal something when the deputy approached him. State v. Livings, 664 So. 2d 729, 1995 La. App. LEXIS 3492 (Nov. 15, 1995), writ of certiorari denied by La. 95-2906, 668 So. 2d 367, 1996 La. LEXIS 706 (La. Feb. 28, 1996).

Deputy was justified in frisking defendant under La. Code Crim. Proc. Ann. art. 215.1(B) because the deputy was conducting an investigatory stop of defendant and feared for his safety. State v. Livings, 664 So. 2d 729, 1995 La. App. LEXIS 3492 (Nov. 15, 1995), writ of certiorari denied by La. 95-2906, 668 So. 2d 367, 1996 La. LEXIS 706 (La. Feb. 28, 1996).

Where a defendant matched the general description of a suspect, police had the requisite reasonable suspicion to make an investigatory stop and pat down of defendant under La. Code Crim. Proc. Ann. art. 215.1. State v. Dorsey, 662 So. 2d 857, 1995 La. App. LEXIS 2726 (Nov. 1, 1995).

Officers were entitled to detain a man they saw throw a gun down while they were speaking to another man in an area known for high drug trafficking. State v. Johnson, 660 So. 2d 942, 1995 La. App. LEXIS 2336 (Aug. 23, 1995), writ of certiorari denied by La. 95-2331, 666 So. 2d 1092, 1996 La. LEXIS 372 (La. Feb. 2, 1996), writ denied sub nomine State v. Dibartolo, La. 95-3044, 666 So. 2d 1105, 1996 La. LEXIS 319 (La. Feb. 2, 1996).

Where a deputy sheriff approached a truck because it was in a high crime area known for drug activity and he had seen a known drug offender leaning into the truck, he could have had reasonable cause to believe that the persons in the truck were in the process of committing a crime, so an investigatory stop was valid pursuant to La. Code Crim. Proc. Ann. art. 215.1. State v. Armentor, 649 So. 2d 1187, 1995 La. App. LEXIS 133 (Feb. 1, 1995), writ of certiorari denied by La. 95-0557, 657 So. 2d 1027, 1995 La. LEXIS 1814 (La. June 30, 1995).

Where a caller reported a description of a person carrying a gun at the caller’s address, and police did not see a person matching that description at that location but did a block away, the police had reasonable suspicion for the investigatory stop. State v. Johnson, 649 So. 2d 1076, 1995 La. App. LEXIS 20 (Jan. 19, 1995).

Because the officers had the information provided them by the pedestrian who saw the defendant selling drugs, and because the officers corroborated the information with their own observations and knowledge of the high drug-trafficking in the area, under La. Code Crim. Proc. Ann. art. 215.1, they had reasonable suspicion to stop and search the defendant. State v. Parker, 645 So. 2d 1309, 1994 La. App. LEXIS 3052 (Nov. 17, 1994), writ of certiorari denied by La. 94-3042, 660 So. 2d 446, 1995 La. LEXIS 2152 (La. Sept. 15, 1995).

Pursuant to La. Code Crim. Proc. Ann. art. 215.1, an experienced police officer’s investigatory stop and pat-down search of a person he reasonably believed was involved in trading drugs in a high crime area was valid. State v. Jackson, 641 So. 2d 1081, 1994 La. App. LEXIS 2270 (Aug. 17, 1994).

Police had reason under La. Code Crim. Proc. Ann. art. 215.1(B) to grab defendant and pat him down where he was in a high crime area arguing with four females, stumbled as if intoxicated, refused to stop when ordered, and put his hand inside his coat pocket as if to pull a weapon. State v. Ricard, 640 So. 2d 880, 1994 La. App. LEXIS 2095 (July 14, 1994).

The authorization for a temporary stop by a police officer of a person in a public place was set forth in La. Code Crim. Proc. Ann. art. 215.1(A); however, the evidence found in the glove compartment of a car was not lawfully seized and did not support the issuance of a search warrant for a residence. State v. Scull, 639 So. 2d 1239, 1994 La. App. LEXIS 1968 (June 30, 1994), writ of certiorari denied by La. 94-2058, 644 So. 2d 391, 1994 La. LEXIS 2632 (La. Nov. 11, 1994).

Pursuant to La. Code Crim. Proc. Ann. art. 215.1, the particular facts and circumstances provided the officer with articulable knowledge sufficient to reasonably suspect defendant of criminal activity and, therefore, reasonable cause existed for defendant’s investigatory detention. State v. Collins, 637 So. 2d 741, 1994 La. App. LEXIS 1727 (May 20, 1994).

Detectives had a reasonable suspicion of criminal activity to warrant an investigatory stop under La. Code Crim. Proc. Ann. art. 215.1(A) where defendants had purchased one-way tickets taking a longer alternate route around a city known for high police presence at its bus station. State v. Ortiz, 637 So. 2d 1134, 1994 La. App. LEXIS 1483 (May 17, 1994).

Police officers had good reason to pursue the defendant when he fled from their attempt to talk to him in the course of an investigatory stop pursuant to La. Code Crim. Proc. Ann. art. 215.1, and the defendant was in a drug-trafficking area and was possessed of a nervous demeanor when he observed the police. State v. Solomon, 634 So. 2d 1330, 1994 La. App. LEXIS 529 (Mar. 2, 1994).

An attempt by police officers to make an investigatory stop of two subjects was lawful where the officers had reasonable cause or suspicion to believe that the men had been engaged in a narcotics transaction. State v. Vance, 633 So. 2d 819, 1994 La. App. LEXIS 390 (Feb. 25, 1994).

Police officers had reasonable suspicion of criminal activity to justify an investigatory stop where defendant was seen entering and leaving a residence that had been reported to police as a drug outlet and police officers had independently observed several individuals coming and going from the residence, including one known drug trafficker. State v. Finne, 632 So. 2d 819, 1994 La. App. LEXIS 294 (Feb. 11, 1994).

Pursuant to La. Code Crim. Proc. Ann. art. 215.1, the trial court erred in denying defendant’s motion to suppress because defendant’s possession of a small bicycle and bicycle pump in a high crime area and nervous actions were insufficient to warrant the officers to reasonably suspect that defendant was committing, had committed, or was about to commit an offense. State v. Daniels, 631 So. 2d 1281, 1994 La. App. LEXIS 93 (Jan. 27, 1994).

Pursuant to La. Code Crim. Proc. Ann. art. 215.1, the right of law enforcement officers to temporarily detain and interrogate persons reasonably suspected of criminal activity is well established. State v. Gates, 630 So. 2d 1345, 1994 La. App. LEXIS 56 (Jan. 19, 1994), writ denied by La. 94-0640, 638 So. 2d 1091, 1994 La. LEXIS 1589 (La. June 17, 1994).

A defendant’s walking away was not a suspicious act sufficient to form the basis for an investigatory stop under La. Code Crim. Proc. Ann. art. 215.1. State v. Williams, 621 So. 2d 199, 1993 La. App. LEXIS 2522 (July 1, 1993).

Drug suspect was not seized when police officers approached him on all sides to ask him questions, as this was a valid investigatory stop under La. Code Crim. Proc. Ann. art. 215.1, so the drugs that the suspect removed from his pocket and threw under a car were not subject to suppression. State v. Balthazar, 617 So. 2d 1319, 1993 La. App. LEXIS 1770 (May 5, 1993), writ of certiorari denied by 625 So. 2d 170, 1993 La. LEXIS 2782 (La. 1993).

Officers had reasonable suspicion under La. Code Crim. Proc. Ann. art. 215.1 to approach a vehicle parked in a dark, isolated parking lot near a housing project where stolen cars were often taken to be stripped. State v. Thompson, 617 So. 2d 956, 1993 La. App. LEXIS 1459 (Apr. 15, 1993), writ of certiorari denied by 620 So. 2d 849, 1993 La. LEXIS 2134 (La. 1993).

Based on the tip of a confidential informant, law enforcement officers could stop and interrogate anyone reasonably suspected of criminal conduct under La. Code Crim. Proc. Ann. art. 215.1 such that the stop of a car matching the description given in the tip and obtaining consent to search from the car’s driver did not violate any constitutional rights. State v. Silguero, 616 So. 2d 1346, 1993 La. App. LEXIS 1487 (Apr. 7, 1993).

Police officers had reason to suspect defendant had committed, was committing, or was about to commit a crime and were entitled to conduct an investigatory stop and detain him for questioning where the officers had received a tip regarding drug activity in the area and watched defendant engage in what they believed to be a drug transaction with a targeted suspect and where defendant fled after the officers approached him. State v. Lyles, 617 So. 2d 21, 1993 La. App. LEXIS 1343 (Mar. 30, 1993).

Defendant’s conviction for possession with intent to distribute was affirmed where the heroin in defendant’s possession at the time of arrest was not illegally seized; pursuant to La. Code Crim. Proc. Ann. art. 215.1, the officer could stop defendant where he reasonably suspected criminal activity. State v. Montegut, 618 So. 2d 883, 1993 La. App. LEXIS 1065 (Mar. 11, 1993), writ of certiorari denied by 626 So. 2d 1177, 1993 La. LEXIS 3044 (La. 1993).

In accordance with La. Code Crim. Proc. Ann. art. 215.1, the officer’s investigatory stop of defendant was proper given defendant’s conduct and given the area defendant was in prior to his arrest. State v. Harris, 613 So. 2d 807, 1993 La. App. LEXIS 485 (Feb. 11, 1993), writ denied by 629 So. 2d 388, 1993 La. LEXIS 3278 (La. 1993).

Where the police officer, in the early hours of the morning, observed defendant’s vehicle exit a private drive at a high rate of speed by a household goods storage facility at which there had been a number of recent break-ins, the officer had reasonable cause to stop the vehicle pursuant to La. Code Crim. Proc. Ann. art. 215.1. State v. Moore, 614 So. 2d 145, 1993 La. App. LEXIS 384 (Feb. 3, 1993).

Defendant’s presence in a high crime area, coupled with his attempted flight while reaching into his pocket, did not give the officers conducting a “terry stop” legal cause to conduct a search beyond a pat down for weapons; a matchbox was obviously not a weapon and did not fall under the exception recognized in La. Code Crim. Proc. Ann. art. 215.1, so cocaine found in the matchbox was illegally obtained and subject to suppression. State v. Williams, 613 So. 2d 259, 1992 La. App. LEXIS 4220 (Dec. 23, 1992).

Although a vehicle stop was based on the tip of an unidentified confidential informant, it was a permissible investigatory stop under U.S. Const. amend. IV and La. Const. art. I, § 5, and La. Code Crim. Proc. Ann. art. 215.1(A), because the tip was corroborated by police observation. State v. Chirlow, 617 So. 2d 1, 1992 La. App. LEXIS 4042 (Dec. 16, 1992), reinstated by 617 So. 2d 1, 1993 La. App. LEXIS 1223 (La.App. 5 Cir. 1993).

Deputies had reasonable suspicion to stop the vehicle in which defendants were traveling, where deputies had received information from a confidential informant who had previously provided reliable information that there was a drug lab in operation on the horse farm, deputies set up surveillance and observed the lab themselves, and deputies saw equipment being loaded into the vehicle and four individuals depart the scene. State v. Dukes, 609 So. 2d 1144, 1992 La. App. LEXIS 3730 (Dec. 2, 1992), writ of certiorari denied by 618 So. 2d 402, 1993 La. LEXIS 1513 (La. 1993), writ denied sub nomine State ex rel. Shubbie v. State, La. 93-1421, 664 So. 2d 435, 1995 La. LEXIS 3154 (La. Dec. 15, 1995).

Under La. Code Crim. Proc. Ann. art. 215.1(A), the officer only needed reasonable suspicion that defendant was about to commit, had committed, or was in the commission of a crime to stop him for an investigatory stop to determine his identity and obtain an explanation of his actions; the information from the confidential informant that defendant was selling marijuana was sufficient to give the officer reasonable suspicion. State v. Fogan, 609 So. 2d 1016, 1992 La. App. LEXIS 3589 (Dec. 1, 1992).

Under La. Code Crim. Proc. Ann. art. 215.1, the investigatory stop of the defendant was illegal as the officer had no indication of criminal activity on the part of defendant. State v. Bourgeois, 609 So. 2d 1003, 1992 La. App. LEXIS 3587 (Nov. 24, 1992).

Police had probable cause to approach a defendant as he lay in his apartment with the door open; he matched an informant’s description of a wanted man and was in possession of a gun, providing them with a reason to enter the apartment and disarm him. State v. Butler, 609 So. 2d 901, 1992 La. App. LEXIS 3556 (Nov. 13, 1992).

Where informant’s tip that crack cocaine would be delivered in about an hour was not based upon personal knowledge and where officers observed defendant driving in the type of car described by informant without noticing any suspicious conduct, the officers had no probable cause to conduct an investigatory stop, and any evidence seized should have been suppressed at trial. State v. Carey, 609 So. 2d 897, 1992 La. App. LEXIS 3564 (Nov. 13, 1992).

Officers had reasonable suspicion to stop a vehicle after an officer observed a man in a group where gunshots had been fired get into the car thus, a warrantless weapons search was lawful because the officers had a reasonable suspicion an individual who had recently discharged a firearm was in the vehicle and the officers wanted to prevent the suspects from arming themselves. The subsequent search of a brown pill bottle was justified under the plain view exception to the warrant requirement because the officer had probable cause for opening the bottle where the officer’s experience indicated that the substance was likely to be crack cocaine. State v. Williams, 605 So. 2d 716, 1992 La. App. LEXIS 2730 (Sept. 23, 1992).

Police officer’s search of defendant following an investigatory stop was proper under La. Crim. Code Proc. Ann. art. 215.1 because the officer had reasonable suspicion to believe that defendant had committed a crime, as defendant fit the general description given by the victim of the attempted robbery, was located across the street from the victim’s home, and was known to carry weapons. State v. Tucker, 604 So. 2d 600, 1992 La. App. LEXIS 1962 (June 24, 1992), affirmed in part and reversed in part by 619 So. 2d 38, 1993 La. LEXIS 1803 (La. 1993).

Police had reasonable articulable suspicion sufficient, under La. Code Crim. Proc. Ann. art. 215.1, La. Const. art. I, § 5, and U.S. Const. amend. IV, to stop defendant in light of the fact that the officers observed what they thought was possibly a hand-to-hand drug transaction and the defendant demonstrated suspicious behavior by immediately leaving the scene when he saw the officers approaching. State v. Perrot, 600 So. 2d 805, 1992 La. App. LEXIS 1525 (May 20, 1992).

Police officers had reasonable cause to conduct an investigatory stop of defendant where a victim had reported two days earlier that she was robbed at gunpoint by a person matching defendant’s description in the same part of town and at the same general time of day, who was riding a bicycle, as defendant was, and they had reasonable cause to frisk him, given the victim’s report of a weapon. State v. Dotson, 598 So. 2d 1220, 1992 La. App. LEXIS 1276 (Apr. 30, 1992), writ of certiorari denied by 604 So. 2d 969, 1992 La. LEXIS 2775 (La. 1992).

Considering all of the factors, officers had reasonable suspicion to stop a defendant who was observed sneaking out the front of a house carrying a large brown paper bag and who, upon an order to freeze, fled discarding the bag. State v. Green, 598 So. 2d 624, 1992 La. App. LEXIS 1102 (Apr. 16, 1992).

A defendant’s motion to suppress evidence in an action involving drug charges was improperly granted because probable cause existed to arrest the defendant for battery against a police officer and the evidence was seized pursuant to a search incidental to a lawful arrest. State v. Noto, 596 So. 2d 416, 1992 La. App. LEXIS 916 (Mar. 26, 1992).

Police had probable cause for an investigatory stop under La. Code Crim. Proc. Ann. art. 215.1 where they saw defendant exchange money for something in a high drug traffic area and then saw defendant place the hand containing the object to his mouth and begin to run upon seeing their marked car. State v. Sparks, 594 So. 2d 933, 1992 La. App. LEXIS 129 (Jan. 31, 1992).

While flight, nervousness or startled behavior at the sight of a police officer is not in and of itself enough to constitute reasonable cause to make an investigatory stop, these facts may be highly suspicious and lead to a finding of reasonable cause to detain an individual. State v. Desmond, 593 So. 2d 965, 1992 La. App. LEXIS 85 (Jan. 30, 1992), writ of certiorari denied by 600 So. 2d 637, 1992 La. LEXIS 2190 (La. 1992).

Where the officers had reasonable cause to stop defendant upon his departure from a drug house under La. Code Crim. Proc. Ann. art. 215.1, the evidence he abandoned was properly admitted against him. State v. Russell, 593 So. 2d 788, 1992 La. App. LEXIS 20 (Jan. 16, 1992).

Stop of defendant’s car during a roadblock, in which only old model cars with two black male occupants were stopped, was a valid investigatory stop under La. Code Crim. Proc. Ann. art. 215.1, in response to a series of neighborhood armed robberies by two black males in an old car. State v. Barnes, 592 So. 2d 1352, 1991 La. App. LEXIS 3470 (Dec. 11, 1991).

Information provided by a confidential informant that had been corroborated by the investigations and observations of police officers justified an investigatory stop of defendant’s car. State v. Wimberly, 588 So. 2d 1343, 1991 La. App. LEXIS 2815 (Oct. 30, 1991), writ of certiorari denied by 592 So. 2d 1333, 1992 La. LEXIS 854 (La. 1992).

Where a confidential informant had made a controlled buy of cocaine from defendant’s girlfriend, and the police found additional cocaine and defendant’s clothing and personal effects in her apartment during the conduct of a search pursuant to a warrant, the police had a reasonable basis under La. Code Crim. Proc. Ann. art. 215.1 to stop defendant when he came to the apartment door, quickly turned, and went to his car. State v. Williams, 588 So. 2d 1239, 1991 La. App. LEXIS 2893 (Oct. 18, 1991), writ of certiorari denied by 592 So. 2d 1333, 1992 La. LEXIS 851 (La. 1992).

Where police officers had reasonable suspicion to stop defendant under La. Code Crim. Proc. Ann. art. 215.1 and La. Const. of 1974, art. I, § 5, and his conviction as a convicted felon in possession of a firearm under La. Rev. Stat. Ann. § 14:95.1 was supported by sufficient evidence by La. Rev. Stat. Ann. § 15:438, the imposition of jail time instead of payment of mandatory fines was illegal where defendant was an indigent person and the provision that he serve jail time in lieu of payment of court costs was illegally excessive. State v. Patterson, 588 So. 2d 392, 1991 La. App. LEXIS 2727 (Oct. 15, 1991).

Officer’s stop of defendant’s car and pat-down of defendant was justified under La. Code Crim. Proc. Ann. art. 215.1(B) because the officers had just observed someone from the car participate in a drug deal and it was reasonable to believe that the suspects might be armed and dangerous; hence, defendant’s motion to suppress was improperly granted. State v. Wartberg, 586 So. 2d 627, 1991 La. App. LEXIS 2437 (Sept. 12, 1991), limited by State v. Smith-Holmes, La. App. 2001-1810, 815 So. 2d 351, 2002 La. App. LEXIS 1404 (La.App. 4 Cir. Mar. 27, 2002).

An officer had reasonable cause to stop a vehicle pursuant to La. Code Crim. Proc. Ann. art. 215.1 because the vehicle was parked at the side of a dark closed convenience store at 1:00 a.m., defendant was outside the vehicle, and the area was known for prior burglaries. State v. Pell, 584 So. 2d 1186, 1991 La. App. LEXIS 2287 (Aug. 21, 1991).

Denial of defendants’ motion to suppress evidence were improper where there was no evidence of an intentional entry and where the inventory search was clearly a subterfuge, used by the officers to search the car for evidence of illegal activity. State v. Rack, 585 So. 2d 1215, 1991 La. App. LEXIS 2507 (Aug. 20, 1991).

A defendant’s conviction of attempted simple possession of cocaine was proper because an informant’s information describing the defendant’s appearance and vehicle was verified by the police, thus an investigatory stop by the police was not unconstitutional. State v. Morales, 583 So. 2d 129, 1991 La. App. LEXIS 1924 (June 27, 1991).

The police had reasonable cause for an investigatory stop of defendant’s car in conformity with La. Code Crim. Proc. Ann. art. 215.1 when defendant left a house after an informant told them that a large drug deal was in progress inside, and an earlier car leaving the house was also found to have marijuana. State v. Fant, 583 So. 2d 528, 1991 La. App. LEXIS 1886 (June 26, 1991).

Pursuant to La. Code Crim. Proc. Ann. art. 215.1, a police officer’s investigatory stop and weapons frisk was legal and the evidence found during the stop was admissible, where the officer was dispatched to a high crime area in the early morning, where the officer saw three persons standing on a corner although all the nearby businesses were closed, where the persons agreed to be interviewed by the officer, and where the one person kept putting her hand in her pocket. State v. Hall, 581 So. 2d 337, 1991 La. App. LEXIS 1366 (May 22, 1991).

Police officers conducted a valid investigatory stop and weapons frisk under La. Code Crim. Proc. Ann. art. 215.1(B), and seized cocaine was admissible as evidence, where the officers saw three men standing in front of a house in the early morning hours, known as a place of heavy drug activity, where the men fled and where one of the men swept a piece of rock cocaine from the top of the patrol car while he was being frisked. State v. Lightfoot, 580 So. 2d 702, 1991 La. App. LEXIS 1144 (May 16, 1991).

Where a male arrived from Miami, a source city for drug importation, and behaved nervously, watching the luggage turnstile after every flight arrived for about two hours, and his behavior while making a claim for mishandled luggage prompted airline officials to become suspicious and alert authorities, a reviewing court found that police officers had reasonable suspicion for an investigatory stop at this point. State v. Vanderlinder, 575 So. 2d 521, 1991 La. App. LEXIS 284 (Feb. 14, 1991), writ of certiorari denied by 580 So. 2d 377, 1991 La. LEXIS 1515 (La. 1991).

Where a police officer noticed men attempting to enter a bakery which had been robbed twice within the previous week, the men matched the description of the men who allegedly committed those robberies, and one of the men had a gun sticking out of his back pant pocket, the officer had sufficient facts within his knowledge to have a reasonable suspicion that defendants had committed and/or were about to commit an offense to justify an investigatory stop of defendants pursuant to La. Code Crim. Proc. Ann. art. 215.1. State v. Guy, 575 So. 2d 429, 1991 La. App. LEXIS 175 (Jan. 31, 1991), writ denied by 578 So. 2d 930, 1991 La. LEXIS 1121 (La. 1991).

Law enforcement officer may stop a person in a public place whom he reasonably suspects is committing, has committed, or is about to commit an offense; reasonable suspicion required for an investigatory stop is something less than probable cause required for arrest. State v. Robinson, 573 So. 2d 1210, 1991 La. App. LEXIS 18 (Jan. 17, 1991), writ of certiorari denied by 580 So. 2d 666, 1991 La. LEXIS 1569 (La. 1991).

Officers had reasonable cause to make an investigatory stop of defendant under La. Code Crim. Proc. Ann. art. 215.1 where they observed defendant handing a small white object to a co-defendant, and where defendant was startled upon seeing the officers, and the area was known for narcotics trafficking State v. Preston, 569 So. 2d 50, 1990 La. App. LEXIS 2215 (Oct. 11, 1990).

Under La. Code Crim. Proc. Ann. art. 215.1(A) defendant who was being watched for cocaine dealings and who was stopped and asked to exit the car was properly arrested for possession of a firearm by a convicted felon where the gun was in plain view in the car. State v. Carey, 568 So. 2d 609, 1990 La. App. LEXIS 2071 (Sept. 25, 1990).

While nervousness or flight at the sight of an officer was not cause for an investigatory stop, those factors coupled with suspicious behavior, and a report of drug and weapon activity were reasonable causes as contemplated by La. Code Crim. Proc. Ann. art. 215.1 to conduct an investigatory stop. State in Interest of Winston, 563 So. 2d 1351, 1990 La. App. LEXIS 1660 (June 28, 1990).

Officers investigatory stop of defendant was proper under La. Code Crim. Proc. Ann. art. 215.1 where they had seen defendant stop at the home of a known drug dealer for only a short period of time. State v. Nichols, 563 So. 2d 1283, 1990 La. App. LEXIS 1639 (June 27, 1990).

Because the officer stopped the vehicle that fit the general description of a vehicle used in a robbery that occurred 15 minutes prior to the stop, and contained two individuals who generally fit the description of the two robbers, the officer was justified in making an investigatory stop under La. Code Crim. Proc. Ann. art. 215.1. State v. Swaingan, 563 So. 2d 1204, 1990 La. App. LEXIS 1560 (June 6, 1990), remanded by 630 So. 2d 300, 1993 La. App. LEXIS 4066 (La.App. 5 Cir. 1993).

There was not reasonable cause to conduct an investigatory stop under La. Code Crim. Proc. Ann. art. 215.1 where the police did not know if defendants had visited the apartment under surveillance and had no information connecting defendants to the suspected drug operation. State v. Davis, 564 So. 2d 342, 1990 La. App. LEXIS 1321 (May 16, 1990), writ of certiorari denied by 569 So. 2d 964, 1990 La. LEXIS 2659 (La. 1990).

Reputation of an area was an articulable fact upon which a police officer could have legitimately relied on in determining whether there was a reasonable suspicion that the defendant was involved in criminal activity under La. Code Crim. Proc. Ann. art. 215.1(A). State v. Scott, 561 So. 2d 170, 1990 La. App. LEXIS 949 (Apr. 10, 1990), writ denied by 566 So. 2d 394, 1990 La. LEXIS 2112 (La. 1990).

Driver’s swerve over the center line, allegedly to avoid a car parked on the shoulder was sufficient to justify an investigatory stop, and his subsequent arrest for driving while intoxicated, even where the police officer also noticed the parked car. State v. Williams, 560 So. 2d 899, 1990 La. App. LEXIS 942 (Apr. 10, 1990), writ denied by 565 So. 2d 948, 1990 La. LEXIS 1955 (La. 1990).

Local police had reasonable suspicion to make an investigatory stop of a car driven by a man suspected of marijuana trafficking, based upon an alert bulletin sent by federal customs agents who had been investigating the defendant’s activities; under United States Const. amend. VI and La. Code Crim. Proc. Ann. art. 215.1(A), local police were not required to have personal knowledge of defendant’s activities in order to have reasonable suspicion to make the stop. State v. Hunt, 558 So. 2d 1212, 1990 La. App. LEXIS 332 (Feb. 21, 1990).

Pursuant to La. Code Crim. Proc. Ann. art. 215.1, a police officer made a valid investigatory stop, where the officer stopped defendant because he drove his car on and off the shoulder of the road three times in a quarter mile, where defendant could not produce proof that he owned the car, where the officer’s check revealed that the car was registered to someone else and that both defendant and his passenger had criminal records, where defendant and his passenger gave conflicting stories about the point of origin, purpose, and destination of their travels. State v. Vincelli, 555 So. 2d 21, 1989 La. App. LEXIS 2736 (Dec. 19, 1989).

Police, who viewed a passenger lighting what seemed to be rock cocaine, had a reasonable cause to conduct an investigatory stop on defendant’s car, and later had probable cause to arrest after outstanding arrest warrants were discovered. State v. Albert, 553 So. 2d 967, 1989 La. App. LEXIS 2194 (Nov. 16, 1989).

Because the police officers had a reasonable suspicion that defendant was about to engage in criminal activity, they were legally justified in stopping him for questioning; contraband abandoned by defendant pursuant to the lawful stop was the subject of a legally permissible seizure and was admissible into evidence. State v. Jones, 553 So. 2d 928, 1989 La. App. LEXIS 2195 (Nov. 16, 1989).

An investigatory stop of the lessee of a plane that had been found by the lessor to be carrying cocaine was proper because the officer had reasonable grounds to suspect that the lessee might have been involved in criminal behavior. State v. Taylor, 553 So. 2d 873, 1989 La. App. LEXIS 2304 (Nov. 15, 1989), writ of certiorari denied by 558 So. 2d 600, 1990 La. LEXIS 773 (La. 1990).

Pursuant to La. Code Crim. Proc. Ann. art. 215.1, the officer had reasonable cause to make an investigatory stop; the circumstances of the late hour and the presence of the men in the doorway of a closed drugstore were sufficient to warrant a reasonable belief in the officer that criminal activity might be occurring. State v. Darby, 550 So. 2d 963, 1989 La. App. LEXIS 1790 (Oct. 12, 1989).

Under the totality of the circumstances, because the arresting officer was unsure of the ownership of the vehicle and because defendant was leaving the scene as the law enforcement officers approached, this gave rise to a reasonable suspicion that the defendant had been or was engaged in criminal activity. As such, the officer was legally justified in conducting the stop of defendant, and the abandonment of the contraband during this time gave rise to its legal seizure. State v. Joyner, 550 So. 2d 1246, 1989 La. App. LEXIS 1623 (Sept. 28, 1989), reversed by 556 So. 2d 1253, 1990 La. LEXIS 238 (La. 1990).

La. Const. art. 1, § 5 provides a higher standard of liberty than U.S. Const. amend. IV; and, under La. Code Crim. Proc. Ann. art. 215.1(A), an investigatory stop of the defendant required that the officer have a reasonable suspicion, based on the totality of the circumstances, that defendant was committing, had committed, or was about to commit an offense, before demanding of him his name, address, and an explanation of his actions. State v. Davis, 547 So. 2d 1367, 1989 La. App. LEXIS 1472 (July 31, 1989), writ of certiorari denied by 556 So. 2d 53, 1990 La. LEXIS 120 (La. 1990).

Under La. Const. art. 1, § 5 and La. Code Crim. Proc. Ann. art. 215.1(A), defendant’s conformity to a drug courier profile did not by itself provide reasonable cause to stop him, but such factor was considered with other information in judging the propriety of his stop for investigatory questioning. State v. Davis, 547 So. 2d 1367, 1989 La. App. LEXIS 1472 (July 31, 1989), writ of certiorari denied by 556 So. 2d 53, 1990 La. LEXIS 120 (La. 1990).

Defendant’s motion to suppress was properly denied since the description of a suspected burglar matched defendant and the proximity in time and place between the stop and the scene of the crime justified the stop. State v. Anderson, 547 So. 2d 3, 1989 La. App. LEXIS 1316 (June 29, 1989).

Where the police observed defendant engaging in an apparent narcotics transaction, they had the right to make an investigatory stop under La. Code Crim. Proc. Ann. art. 215.1 on the grounds that the area was known for drug dealing, one of the detectives had made many arrests for narcotics violations at the location where defendant was observed, and defendant’s actions were consistent with a drug deal. State v. Hamilton, 546 So. 2d 554, 1989 La. App. LEXIS 1281 (June 20, 1989).

Police officer had authority to pull over, detain and arrest a defendant who drove erratically and acted strangely when the officer ran the plates on the car the defendant was in and they were registered to a locale other than where defendant was driving in. State v. Lee, 545 So. 2d 1163, 1989 La. App. LEXIS 1130 (June 8, 1989).

Officer had reasonable cause to detain defendant based on an informant’s correct description of defendant’s location, as well as his height, weight, and clothing. State v. Sandifer, 544 So. 2d 1305, 1989 La. App. LEXIS 1096 (May 25, 1989).

Where defendant was loitering outside a frequently robbed store, and upon being detained he voluntarily surrendered a gun, the sheriffs deputies had reasonable cause to search for other weapons and seize drugs on defendant’s person. State v. Morgan, 540 So. 2d 614, 1989 La. App. LEXIS 494 (Mar. 15, 1989), writ of certiorari denied by 548 So. 2d 321, 1989 La. LEXIS 2082 (La. 1989).

Temporary detention and search of three occupants of a car was constitutionally valid; officers’ suspicions were reasonable where a car was parked in the center of the street near midnight, the occupants were shouting at each other, and the officers saw a gun fall to the ground as defendant left the car. State v. Jenkins, 540 So. 2d 1037, 1989 La. App. LEXIS 279 (Feb. 22, 1989).

Officer had reasonable suspicion under La. Code Crim. Proc. Ann. art. 215.1 to detain and frisk defendant for weapons based on tips from two individuals and the officer’s own observation. State v. Fayard, 537 So. 2d 347, 1988 La. App. LEXIS 2790 (Dec. 29, 1988), writ of certiorari denied by 541 So. 2d 871, 1989 La. LEXIS 1126 (La. 1989).

A police officer’s investigatory stop of a vehicle that was observed leaving the area of a reported burglary with a television in plain view was proper because it was based on the officer’s reasonable suspicion that criminal activity had been engaged in. State v. Valery, 532 So. 2d 536, 1988 La. App. LEXIS 2125 (Oct. 12, 1988).

Police officers had probable cause to make an investigatory stop under La. Code Crim. Proc. Ann. art. 215.1 where an anonymous informant’s tip that a car was being stripped was corroborated by their own observations of defendant’s suspicious actions and attempt to avoid the officers. State v. Taylor, 531 So. 2d 1137, 1988 La. App. LEXIS 1828 (Sept. 16, 1988).

Where officers were informed that a man of a certain description was selling drugs in a certain area, the officers had a reasonable suspicion of criminal activity to perform an investigatory stop of defendant, who matched the description perfectly; therefore, the officers’ seizure of cocaine abandoned by defendant was lawful and the trial court erred in granting defendant’s motion to suppress the cocaine evidence. State v. Massey, 529 So. 2d 139, 1988 La. App. LEXIS 1537 (July 12, 1988).

Under La. Code Crim. Proc. Ann. art. 215.1, the absence of reasonable cause did not allow an undercover officer to make an investigatory stop of defendant, and property abandoned or otherwise disposed of as a result thereof could not be legally seized by police. State v. Cuevas, 526 So. 2d 1346, 1988 La. App. LEXIS 1272 (May 16, 1988).

Police officers had reasonable cause to stop a defendant for questioning when he was seen in a car that had been reported as suspicious the previous day in an area that had recently been burglarized; his flight upon seeing the officers buttressed the finding of reasonable cause. State v. Moncriffe, 522 So. 2d 1187, 1988 La. App. LEXIS 828 (Mar. 10, 1988).

Defendant’s mere presence in a high crime area did not present reasonable cause to suspect that defendant was involved in criminal activity; the investigatory stop and the search were unconstitutional, and the evidence seized was inadmissible. State v. Thibodeaux, 531 So. 2d 284, 1987 La. App. LEXIS 11254 (Dec. 9, 1987).

A defendant’s conviction for felony theft was affirmed where officers were found to have been entitled to make an investigatory stop and pat-down search of the defendant pursuant to La. Code Crim. Proc. Ann. art. 215.1. State v. Cotton, 511 So. 2d 1207, 1987 La. App. LEXIS 10008 (Aug. 19, 1987).

Where a bartender told a deputy that defendant had a gun and had caused a disturbance, under La. Code Crim. Proc. Ann. art. 215.1, the deputy was justified in detaining defendant, and also justified in frisking defendant when the deputy reasonably suspected he was in danger from the gun. State v. Lalanne, 507 So. 2d 857, 1987 La. App. LEXIS 9462 (May 1, 1987).

Right of law enforcement officers to stop and interrogate one reasonable suspected of criminal activity is recognized by La. Code Crim. Proc. Ann. art. 215.1; reasonable cause for an investigatory detention is something less than probable cause, and must be determined under the facts of each case. State v. Bracken, 506 So. 2d 807, 1987 La. App. LEXIS 9327 (Apr. 14, 1987), writ denied by 511 So. 2d 1152, 1987 La. LEXIS 9839 (La. 1987).

Where the police knew from past experience that the actions of the two individuals exchanging a concealed object for money was consistent with a drug transaction, the investigatory stop of defendant by the police was lawful and property abandoned by defendant pursuant to the stop was admissible. State v. August, 503 So. 2d 547, 1987 La. App. LEXIS 8700 (Feb. 12, 1987).

Police officer had reasonable cause to stop defendant for riding his bicycle without a municipal bicycle license attached; the officer further had probable cause to search defendant after seeing a gun-shaped bulge in defendant’s back pocket. State v. Hunter, 499 So. 2d 383, 1986 La. App. LEXIS 8219 (Nov. 14, 1986).

Police officer was entitled to conduct an investigatory stop of a vehicle which matched the description of a vehicle which had been broadcast by a neighboring police department and which was suspected of running over a stop sign. State v. Myers, 490 So. 2d 700, 1986 La. App. LEXIS 7208 (June 11, 1986), writ of certiorari denied by 493 So. 2d 1221, 1986 La. LEXIS 7152 (La. 1986).

Trial court properly denied a motion to suppress the evidence of contraband seized by the police from the baggage compartment of an airplane because the police officer was authorized to make an investigatory stop under La. Code Crim. Proc. Ann. art. 215.1 after observing a small airplane landing at night in a local airport, and the defendants’ answers to questions gave the officer cause to believe that they were engaged in illegal activities. State v. Merchant, 490 So. 2d 336, 1986 La. App. LEXIS 7058 (May 28, 1986), writ of certiorari denied by 496 So. 2d 326, 1986 La. LEXIS 7521 (La. 1986).

Officers had a reasonable suspicion that car’s passengers had just conducted a drug deal at a residence and were justified in pursuing and stopping the car to investigate, identifying themselves, and asking the car’s occupants for identification; additionally, the officers were justified in conducting a search of the floorboard after one of the passengers reached under the front seat because the passenger’s action was sufficient to cause the officers to fear for their safety. State v. Williams, 489 So. 2d 286, 1986 La. App. LEXIS 6803 (May 12, 1986).

Anonymous tip failed to buttress any reasonable cause to stop vehicle defendant was riding in and record was devoid of any exigent reason to justify a search; thus, no reason existed to arrest defendant, warranting reversal of his conviction. State v. Lee, 485 So. 2d 555, 1986 La. App. LEXIS 6404 (Mar. 10, 1986).

Where defendant was arrested for possession of a firearm by a convicted felon, the seizure of the gun was valid, because it was pursuant to the “plain view” exception to the warrant requirement; because defendant was reasonably suspected of criminal conduct and the gun was on a table next to defendant, probable cause was not needed, pursuant to La. Code Crim. Proc. Ann. art. 215.1. State v. Claiborne, 483 So. 2d 1301, 1986 La. App. LEXIS 6097 (Feb. 14, 1986).

Taking into account the French Quarter location and the Mardi Gras holiday period, the officer’s observation of what appeared to be a concealed knife on defendant gave him reasonable cause to believe that defendant had an illegal weapon in his possession, thus prompting the investigatory stop and the pat-down search; upon discovery of the illegal weapon, the warrantless search incident to the arrest was legal, and the trial court did not err in denying the motion to suppress the evidence. State v. Sherry, 482 So. 2d 78, 1986 La. App. LEXIS 5928 (Jan. 15, 1986), writ of certiorari denied by 487 So. 2d 436, 1986 La. LEXIS 6294 (La. 1986).

Police officer made a valid investigatory stop and had reason to believe that defendant was, or was about to be, engaged in criminal conduct, where a gas station owner telephoned the police and stated that a drunk person was about to drive off the premises, where the officer arrived a few minutes later pursuant to the call and found defendant slumped in his car which was partly in the station’s exit lane and partly in the road, and where defendant appeared dazed and insecure in his actions. State v. Hale, 481 So. 2d 1056, 1985 La. App. LEXIS 10552 (Dec. 26, 1985), writ of certiorari denied by 484 So. 2d 668, 1986 La. LEXIS 5962 (La. 1986).

Knowledge that an area was one in which drug transactions frequently occurred, and experience that two men exchanging a concealed object for money was consistent with a drug transaction, was sufficient to justify a investigatory stop by two officers pursuant to La. Code Crim. Proc. Ann. art. 215.1(A). State v. Garrett, 480 So. 2d 412, 1985 La. App. LEXIS 10345 (Dec. 11, 1985), affirmed by, amended in part by 484 So. 2d 662, 1986 La. LEXIS 6007 (La. 1986).

Under La. Code Crim. Proc. Ann. art. 215.1(B), once officers had lawfully detained defendant, the officers were justified in frisking defendant for weapons under circumstances where they reasonably suspected they were in danger of life or limb; thereafter, drugs found in plain view in a towel lawfully seized were admissible under the plain view exception. State v. Anderson, 478 So. 2d 163, 1985 La. App. LEXIS 10053 (Oct. 15, 1985).

Police officer had reasonable cause to conduct an investigatory stop of defendant after receiving information from an informant that was corroborated, and the officer had probable cause to search defendant after defendant made an unsolicited statement that he possessed contraband. State v. Lee, 475 So. 2d 1116, 1985 La. App. LEXIS 10643 (Sept. 9, 1985).

Where officers received a tip that defendant was driving his truck to a food store with stolen keys to the store’s safe, La. Code Crim. Proc. Ann. art. 215.1(A) provided that the officer properly stopped defendant’s truck in a public place where he reasonably suspected that defendant was committing, had committed, or was about to commit a burglary of the store. State v. Burns, 471 So. 2d 949, 1985 La. App. LEXIS 8664 (June 12, 1985).

Police officer conducted a valid investigatory stop when he stopped defendant who was walking in an unusual area for that time of day, a half mile from a location where a stabbing had just been reported. State v. Fraser, 471 So. 2d 769, 1985 La. App. LEXIS 8644 (May 7, 1985), set aside in part by 484 So. 2d 122, 1986 La. LEXIS 5716 (La. 1986).

Defendant’s drug and firearms convictions were upheld because the officers had reasonable cause to believe that crimes had been committed, in that their hour long surveillance of the four subjects in the van revealed at least six transactions consistent with drug sales. State v. Smith, 466 So. 2d 752, 1985 La. App. LEXIS 9341 (Mar. 12, 1985).

Patrol officer had sufficient reasonable suspicion to stop a defendant for questioning after noticing his car parked in the street outside an empty duplex in a high-crime neighborhood at night, to ask for identification under La. Code Crim. Proc. Ann. art. 215.1(a), and to frisk the defendant for concealed weapons pursuant to art. 215.1(b) after the defendant reached under his car seat, ostensibly to pull out marijuana concealed there. State v. Walters, 464 So. 2d 1052, 1985 La. App. LEXIS 8383 (Feb. 26, 1985).

Deputy had probable cause to stop defendant pursuant to La. Code Crim. Proc. Ann. art. 215.1 given that defendant was the same race as that provided by the witnesses and his physical and temporal proximity to the murder scene. State v. Wilson, 467 So. 2d 503, 1985 La. LEXIS 8035 (Feb. 26, 1985), writ of certiorari denied by 474 U.S. 911, 106 S. Ct. 281, 88 L. Ed. 2d 246, 1985 U.S. LEXIS 5002 (1985).

Officer’s reasonable suspicion under La. Code Crim. Proc. Ann. art. 215.1, that defendant had committed a criminal offense, was a sufficient basis to stop defendant for questioning after receiving a report of a robbery in the vicinity and observing that defendant answered the description of the perpetrator and was alarmed on sighting the officer. State v. Murphy, 463 So. 2d 812, 1985 La. App. LEXIS 8031 (Jan. 23, 1985), writ of certiorari denied by 468 So. 2d 570, 1985 La. LEXIS 8722 (La. 1985).

La. Code Crim. Proc. Ann. art. 215.1 recognized the case law authority that a law enforcement officer, under appropriate conditions, could temporarily stop and interrogate a citizen about possible criminal activity, thus a patrolman acting on a tip from a known citizen had authority to investigate pot-smoking occurring in an automobile in an apartment complex. State v. Wyatt, 462 So. 2d 244, 1984 La. App. LEXIS 10209 (Dec. 17, 1984).

Police officer had reasonable cause to detain defendant, who was drinking from an open beer bottle in violation of the law, and to search his pocket when he saw defendant reach for it; the trial court properly refused to suppress drugs found in the pocket. State v. Spears, 459 So. 2d 1328, 1984 La. App. LEXIS 10029 (Nov. 20, 1984), writ of certiorari denied by 463 So. 2d 600, 1985 La. LEXIS 7979 (La. 1985).

Defendant was not under restraint from police officers cruising down the street on neighborhood patrol. When he tossed a cigarette pack containing drugs over a fence and began to run, police were entitled to detain him and recover the abandoned pack. State v. Spears, 459 So. 2d 1328, 1984 La. App. LEXIS 10029 (Nov. 20, 1984), writ of certiorari denied by 463 So. 2d 600, 1985 La. LEXIS 7979 (La. 1985).

Where a police officer observed defendant conceal a gun inside an attache case, the officer’s investigatory stop of defendant was based upon reasonable suspicion. State v. Daley, 459 So. 2d 66, 1984 La. App. LEXIS 9874 (Oct. 31, 1984), writ of certiorari denied by 462 So. 2d 1264, 1985 La. LEXIS 7936 (La. 1985).

Defendant’s motion to suppress evidence was properly denied where defendant dropped a match box containing pentazocine when he saw a police officer approaching; defendant had no expectation of privacy in abandoned property. State v. Bethley, 452 So. 2d 367, 1984 La. App. LEXIS 9204 (June 26, 1984).

Where police officers had a reasonable belief that the defendant was in possession of a concealed weapon, it was immaterial that his behavior was innocent in all other respects; the defendant was subject to a legal stop and frisk. State v. Jackson, 452 So. 2d 776, 1984 La. App. LEXIS 8995 (June 11, 1984).

Motion to suppress evidence found in defendant’s possession was properly denied as the police officers made a valid investigatory stop of the men in a parked car, a valid Terry search of the car, discovered contraband in plain view, made an arrest, and conducted a valid search of the defendant after the arrest. State v. Gallow, 452 So. 2d 227, 1984 La. App. LEXIS 8916 (May 30, 1984), writ of certiorari denied by 456 So. 2d 1016, 1984 La. LEXIS 9509 (La. 1984).

Where defendant matched a suspect’s description, was hanging around the rear of a gas station that was the target of robberies, and turned away from police, a police officer made a legal investigatory stop in accordance with La. Code Crim. Proc. Ann. art. 215.1 (A) and (B). State v. Alexander, 450 So. 2d 61, 1984 La. App. LEXIS 8732 (May 16, 1984).

In the prosecution of defendant for attempted possession of a firearm by a convicted felon in violation of La. Rev. Stat. Ann. § 14:95.1, the evidence introduced at trial was not illegally seized under La. Code Crim. Proc. Ann. art. 215.1 where a police officer had reasonable cause to make the investigatory stop. State v. Jones, 450 So. 2d 692, 1984 La. App. LEXIS 8776 (May 10, 1984), reversed in part by 456 So. 2d 162, 1984 La. LEXIS 9578 (La. 1984).

Agents of a parish sheriff’s office were justified in subjecting defendant to a Terry stop because they had a reasonable belief that defendant was transporting drugs; the agents knew that defendant arrived from a source city for the transportation of drugs into New Orleans; defendant was visibly nervous; he claimed a relatively small piece of luggage compared to the length of his flight; he was traveling under an alias; and, he purchased a one-way ticket with cash. State v. Ossey, 446 So. 2d 280, 1984 La. LEXIS 7985 (Jan. 16, 1984), writ of certiorari denied by 469 U.S. 916, 105 S. Ct. 293, 83 L. Ed. 2d 228, 1984 U.S. LEXIS 4012, 53 U.S.L.W. 3289 (1984).

Defendant’s flight from the approaching officers as they approached him standing in the doorway of a bar that was a notorious narcotics outlet, coupled with the fact that the officers knew that narcotics had previously been taken from defendant, and he was standing as though he was holding narcotics, was sufficiently suspicious to justify an investigatory stop pursuant to La. Code Crim. Proc. Ann. art. 215.1 based on reasonable cause to believe defendant was committing, or was about to commit a crime; hence, defendant’s right to be free of unreasonable searches guaranteed by the Fourth Amendment to the United States Constitution and La. Const. art. I, § 5, was not violated. State v. Belton, 441 So. 2d 1195, 1983 La. LEXIS 12360 (Nov. 28, 1983), writ of certiorari denied by 466 U.S. 953, 104 S. Ct. 2158, 80 L. Ed. 2d 543, 1984 U.S. LEXIS 1985, 52 U.S.L.W. 3776 (1984).

Under La. Code Crim. Proc. Ann. art. 215.1(A), the officer had reasonable suspicion to stop defendant’s car when it matched the description of a car involved in a robbery. State v. Square, 433 So. 2d 104, 1983 La. LEXIS 10714 (May 23, 1983).

Under La. Code Crim. Proc. Ann. art. 213(2), the officer had grounds to arrest defendant for driving a car that matched the description of a vehicle used in two robberies and had authority to frisk him for weapons under La. Code Crim. Proc. Ann. art. 215.1(B). State v. Square, 433 So. 2d 104, 1983 La. LEXIS 10714 (May 23, 1983).

Where an investigatory stop under La. Code Crim. Proc. Ann. art. 215.1 was supported by reasonable cause because defendant’s car was in proximity to the robberies, defendant attempted to flee when the siren sounded, and defendant ducked down in the seat, and defendant’s appearance matched a description of the perpetrators, sufficient probable cause existed in support of the stop and seizures. State v. Toussaint, 429 So. 2d 206, 1983 La. App. LEXIS 7835 (Feb. 22, 1983).

Pursuant to La. Code Crim. Proc. Ann. art. 215.1, the officer’s were within their right to make an investigatory stop of defendant; a person running from a bar early in the morning to a car parked in the middle of the street with its lights off created a sufficient suspicious atmosphere to warrant such a stop. State v. Williams, 416 So. 2d 91, 1982 La. LEXIS 11367 (June 21, 1982).

Where the deputies knew that defendant’s grandparents had been murdered, the grandmother’s car was missing, and defendant was last seen driving the car, the deputies were clearly justified in stopping a vehicle that matched the teletyped description and license number of the car belonging to the murder victims; in addition, the person driving the car matched the description of the victims’ grandson. State v. Davis, 407 So. 2d 666, 1981 La. LEXIS 11218 (Dec. 14, 1981).

In an armed robbery case, the officer’s knowledge that an armed robbery had been committed by a man with defendant’s description, combined with his observing defendant driving away from the scene immediately after the crime, justified the officer’s initial attempt to detain defendant. State v. Bickham, 404 So. 2d 929, 1981 La. LEXIS 10442 (Sept. 28, 1981).

Supreme court, in affirming decision not to suppress evidence, held that under La. Const. art. I, § 5, and La. Code Crim. Proc. Ann. art. 215.1, an officer knew facts which implied defendant’s criminal behavior—reasonable suspicion to stop defendant’s vehicle based upon descriptions of defendant, revolver, sunglasses, and vehicle license given by other officers. State v. Hogan, 403 So. 2d 1210, 1981 La. LEXIS 10011 (Sept. 8, 1981).

Arresting officer’s investigatory stop of defendant’s vehicle was proper under La. Code Crim. Proc. Ann. art. 215.1 because the confidential informant had been reliable in the past and the arresting officer verified the informant’s current tip before making the investigatory stop. State v. Rodriguez, 396 So. 2d 1312, 1981 La. LEXIS 7634 (Apr. 6, 1981).

Under La. Code Crim. Proc. Ann. art. 215.1, the trial court erred in granting defendant’s motion to suppress methaqualone tablets found in defendant’s shirt pocket at the time of his arrest for impersonating a police officer, where there was probable cause for the arrest. State v. Frisch, 393 So. 2d 1220, 1981 La. LEXIS 6913 (Jan. 26, 1981).

Peace officers properly stopped defendant’s truck without a warrant, where an armed robbery had just been committed nearby, and where defendant’s truck matched the description of the truck used in the robbery. State v. Edsall, 385 So. 2d 207, 1980 La. LEXIS 7845 (May 30, 1980).

Police officers lawfully stopped defendant for questioning, where the officers received a radio broadcast of an armed robbery near their location, defendant matched the description of the suspect, and the officers saw defendant running near the scene of the crime. State v. Kenner, 384 So. 2d 413, 1980 La. LEXIS 7536 (May 19, 1980).

Officer had reasonable grounds under La. Code Crim. Proc. Ann. art. 215.1 to detain defendant because the officer suspected a crime involving a particularly dangerous weapon, had a detailed eyewitness description of the suspect, and verified every detail by observation. State v. Bolden, 380 So. 2d 40, 1980 La. LEXIS 8224 (Jan. 28, 1980), writ of certiorari denied by 449 U.S. 856, 101 S. Ct. 153, 66 L. Ed. 2d 70, 1980 U.S. LEXIS 3045, 49 U.S.L.W. 3248 (1980).

Defendant was properly convicted of possession of a firearm after having been previously convicted of simple robbery, in violation of La. Rev. Stat. Ann. § 14:95.1, because the police were justified in making an investigatory stop of defendant under La. Code Crim. Proc. Ann. art. 215.1 because an anonymous tip provided reliable information about defendant’s clothing and location and the possibility that defendant had a gun posed a danger to the public. State v. Jernigan, 377 So. 2d 1222, 1979 La. LEXIS 7635 (Dec. 13, 1979), writ of certiorari denied by 446 U.S. 958, 100 S. Ct. 2930, 64 L. Ed. 2d 816, 1980 U.S. LEXIS 1780 (1980).

Where a sheriff’s deputy did not believe defendant had committed a crime and was not detaining him but merely asking to see identification, and a bag of cocaine fell out of defendant’s pocket, the cocaine did not have to be suppressed; the articulable suspicion requirement of La. Code Crim. Proc. Ann. art 215.1(A) and La. Const. art. 1, § 5 did not apply. State v. Neyrey, 383 So. 2d 1222, 1979 La. LEXIS 7832 (Nov. 12, 1979).

Innocent bystander’s refusal to supply his name and address to a police officer, upon inquiry authorized by La. Code Crim. Proc. Ann. art. 215.1, including the bystander’s use of profanity toward the officer, was not a basis for the bystander’s arrest. Norrell v. Monroe, 375 So. 2d 159, 1979 La. App. LEXIS 2944 (Aug. 27, 1979).

Where defendant was convicted of possession of marijuana, his conviction was improper because defendant was subject to an investigatory stop without justification; defendant’s motion to suppress should have been granted. State v. Chopin, 372 So. 2d 1222, 1979 La. LEXIS 6863 (June 25, 1979).

Although La. Code Crim. Proc. Ann. art. 215.1(A) authorized a law enforcement official to stop any person in a public place whom he reasonably suspected was committing, had committed, or was about to commit a felony or a misdemeanor, the right of the police to make an investigatory stop must have been based upon reasonable cause to suspect the detainee of past, present, or imminent criminal conduct rather than behavior consistent with innocent behavior upon arrival in an airport. State v. Washington, 364 So. 2d 958, 1978 La. LEXIS 5447 (Nov. 13, 1978).

Police officer’s stop of defendant was valid where he stopped defendant and his companion to question them as to their identities, where he had recently obtained information that two men who matched defendant and his companion’s description were connected with a stolen car that had been discovered in a nearby location. State v. Drew, 360 So. 2d 500, 1978 La. LEXIS 7599 (May 22, 1978), writ of certiorari denied by 439 U.S. 1059, 99 S. Ct. 820, 59 L. Ed. 2d 25, 1979 U.S. LEXIS 215 (1979).

Where defendant was stopped by police in a housing project courtyard solely because the police did not know him, the stop was illegal and the cocaine found on him was inadmissible because the police did not have reasonable cause under La. Code Crim. Proc. Ann. art. 215.1 to make the stop. State v. Smith, 347 So. 2d 1127, 1977 La. LEXIS 5801 (July 1, 1977).

Where defendant was convicted of possessing heroin, it was not error to overrule defendant’s motion to suppress physical evidence, since the seizure of defendant by police was proper, the arrest was constitutionally valid, and the evidence seized during the search was properly admissible at trial. State v. Robinson, 342 So. 2d 183, 1977 La. LEXIS 5382 (Jan. 24, 1977).

La. Code Crim. Proc. Ann. art. 215.1 could not be constitutionally applied because it conflicted with the Fourth Amendment where the police did not have sufficient grounds to stop defendant merely because they saw her exit from a residence which they knew as a drug outlet. State v. Saia, 302 So. 2d 869, 1974 La. LEXIS 4333 (Oct. 11, 1974), writ of certiorari denied by 420 U.S. 1008, 95 S. Ct. 1454, 43 L. Ed. 2d 767, 1975 U.S. LEXIS 1200 (1975).

••• Plain View. — If a police officer lawfully pats down a suspect’s outer clothing and feels an object whose contour or mass makes its identity immediately apparent, there has been no invasion of the suspect’s privacy beyond that already authorized by the officer’s search for weapons, and if the object is contraband, its warrantless seizure would be justified by the same practical considerations that inhere in the plain-view context. State v. Bradley, 867 So. 2d 31, 2004 La. App. LEXIS 124 (Jan. 28, 2004).

Because the officer had reasonable suspicion for an investigatory stop, pursuant to La. Code Crim. Proc. Ann. art. 215.1(A), as defendant was not wearing his seat belt, the officer lawfully stopped the vehicle and he had probable cause to believe that the clear plastic bag partially in plain view in the right pocket of defendant’s sweatshirt contained what appeared to be contraband; thus, the officer validly seized the evidence and arrested defendant pursuant to La. Code Crim. Proc. Ann. art. 213. State v. Young, 820 So. 2d 1182, 2002 La. App. LEXIS 1877 (June 4, 2002).

Where vehicle in which defendant was riding disregarded a stop sign, the police officers’ stop of the vehicle was legal even though the officers had also received a tip from a confidential informant that a vehicle matching that description would be used to make a large delivery of crack cocaine; because the officers, in effecting the legal traffic stop, observed defendant shoving a clear plastic bag with crack cocaine into the air conditioning vent, the plain view exception to the warrant requirement applied and the trial court properly denied defendant’s motion to suppress the evidence. State v. Jones, 800 So. 2d 958, 2001 La. App. LEXIS 2196 (Oct. 17, 2001), writ denied by La. 2003-1034, 862 So. 2d 978, 2004 La. LEXIS 49 (La. Jan. 9, 2004).

Where an initial police encounter was based on an officer’s receipt of complaints regarding a particular room in a motel, and also on his past history of arrests and convictions in connection with the motel, a known location for drug activity, and also on an informant’s tip corroborating information regarding the room and a certain person, which information was corroborated by the officers who observed a similar person exit that specific room, under La. Code Crim. Proc. Ann. art. 215.1A and the relevant jurisprudence, the officers had reasonable cause for an investigatory detention, thereby placing them in a position from which they could observe the person drop a packet, which was later determined to contain cocaine; a motion to suppress the cocaine was properly denied. State v. Spotville, 752 So. 2d 244, 1999 La. App. LEXIS 3627 (Dec. 21, 1999), remanded by La. 2001-0802, 791 So. 2d 646, 2001 La. LEXIS 1175 (La. May 4, 2001).

Under La. Code Crim. Proc. Ann. art. 215.1 B, when an officer, after making a routine traffic stop, saw a person throw something to the floor of his vehicle, the officer had reason to look inside the car to see what was in plain view. State v. Addison, 684 So. 2d 477, 1996 La. App. LEXIS 2700 (Nov. 13, 1996).

Officers had reasonable suspicion to stop a vehicle after an officer observed a man in a group where gunshots had been fired get into the car thus, a warrantless weapons search was lawful because the officers had a reasonable suspicion an individual who had recently discharged a firearm was in the vehicle and the officers wanted to prevent the suspects from arming themselves. The subsequent search of a brown pill bottle was justified under the plain view exception to the warrant requirement because the officer had probable cause for opening the bottle where the officer’s experience indicated that the substance was likely to be crack cocaine. State v. Williams, 605 So. 2d 716, 1992 La. App. LEXIS 2730 (Sept. 23, 1992).

Approach of officers toward three men who were conversing in a drug trafficking area did not constitute a seizure as contemplated by La. Code Crim. Proc. Ann. art. 215.1 and their subsequent ability to view an open tote bag containing vials and drug paraphernalia justified an arrest. State v. Abrams, 547 So. 2d 19, 1989 La. App. LEXIS 1423 (July 13, 1989), writ of certiorari denied by 551 So. 2d 629, 1989 La. LEXIS 2538 (La. 1989).

Under La. Code Crim. Proc. Ann. art. 215.1(B) police had reasonable cause to remove a suspect’s backpack and seize a gun that protruded from it during a lawful stop and frisk. State v. Sabillion, 514 So. 2d 592, 1987 La. App. LEXIS 10288 (Oct. 7, 1987), writ of certiorari denied by 530 So. 2d 559, 1988 La. LEXIS 1708 (La. 1988).

Where defendant was arrested for possession of a firearm by a convicted felon, the seizure of the gun was valid, because it was pursuant to the “plain view” exception to the warrant requirement; because defendant was reasonably suspected of criminal conduct and the gun was on a table next to defendant, probable cause was not needed, pursuant to La. Code Crim. Proc. Ann. art. 215.1. State v. Claiborne, 483 So. 2d 1301, 1986 La. App. LEXIS 6097 (Feb. 14, 1986).

Officers had probable cause to stop defendant’s car based on a tip they received from a reliable informer, and they were justified in removing defendant from the car for a pat-down when his movement suggested to him that he had a weapon; heroin that was visible in plain view on his seat after he was removed from the car was therefore lawfully seized. State v. Dixon, 337 So. 2d 1165, 1976 La. LEXIS 4444 (Oct. 6, 1976).

••• Search Incident to Lawful Arrest

•••• General Overview. — Trial court did not err in failing suppress marijuana found upon a search of defendant’s vehicle after his arrest for driving under the influence; although La. Code Crim. Proc. Ann. art. 215.1(D) prohibits an officer from detaining a motorist longer than necessary to complete an investigation, an immediate search was justified because defendant’s condition indicated that other contraband contributed to defendant’s state. State v. Barlow, 792 So. 2d 63, 2001 La. App. LEXIS 1721 (June 27, 2001), writ denied by La. 2001-2104, 817 So. 2d 89, 2002 La. LEXIS 1677 (La. May 31, 2002).

Officer had the right to arrest defendant and, for his own protection, to conduct a search incident to the arrest; the search or “pat down” was authorized by La. Code Crim. Proc. Ann. art. 215.1. State v. Hollis, 581 So. 2d 403, 1991 La. App. LEXIS 1781 (June 5, 1991).

Where officers approached defendant to investigate potential criminal activity, defendant dropped a clear plastic bag containing pills and a white powdery substance, and defendant attacked one of the officers to prevent the officer from obtaining a closer look at the bag’s contents, the defendant had not been subject to a stop upon the police officers’ initial approach; however, defendant’s display of contraband and his physical attack upon the officer gave the police the probable cause to arrest the defendant, and the subsequent search was proper as a search incident to a lawful arrest. State v. Ryan, 546 So. 2d 1388, 1989 La. App. LEXIS 1426 (July 13, 1989).

At the time of the discovery of the marijuana cigarettes in the purse, the officer had probable cause to arrest both defendants; therefore, the detention and search were reasonable as incidental to a lawful arrest under La. Code Crim. Proc. Ann. art. 215.1. State v. McGraw, 527 So. 2d 435, 1988 La. App. LEXIS 1424 (June 7, 1988).

Under La. Code Crim. Proc. Ann. art. 215.1, the trial court erred in granting defendant’s motion to suppress methaqualone tablets found in defendant’s shirt pocket at the time of his arrest for impersonating a police officer, where there was probable cause for the arrest. State v. Frisch, 393 So. 2d 1220, 1981 La. LEXIS 6913 (Jan. 26, 1981).

••• Stop & Frisk

•••• General Overview. — Police officer violated defendant’s rights under U.S. Const. amend. IV and La. Const. art. 1, § 5, where he saw defendant leave an apartment where drug activity was suspected, conducted a Terry pat-down of defendant when defendant appeared nervous while being questioned during an investigatory stop, and crack cocaine was found in his sock; the court held that the officer did not have reasonable suspicion that justified the Terry stop under La. Code Crim. Proc. Ann. art. 215.1, because the officer did not see defendant engaged in any criminal activity and the anonymous tip about drug activity in the apartment was vague, and accordingly, suppression of the cocaine should have been granted. State v. Martinez, 874 So. 2d 272, 2004 La. App. LEXIS 1073 (Apr. 27, 2004).

Where officers were alerted to defendant by the marijuana smoke coming from defendant’s car, and therefore had probable cause to investigate, three factors supported applying the “plain feel” exception: (1) the location, texture, and packaging of the cocaine, (2) the concealed object had a texture consistent with cocaine, a hard, rock-like texture, and (3) the concealed object was packaged consistent with that commonly used to package cocaine, plastic; given those factors, the cocaine was lawfully seized pursuant to the “plain feel” exception. State v. Craft, 870 So. 2d 359, 2004 La. App. LEXIS 633 (Mar. 10, 2004), writ denied by La. 2004-0923, 883 So. 2d 1005, 2004 La. LEXIS 2744 (La. Oct. 1, 2004).

Officers had a reasonable suspicion to justify their investigatory stop of the occupants of the vehicle and to conduct a protective frisk of defendant, where both officers were experienced in narcotics and familiar with the smell of marijuana, and they both smelled marijuana emanating from defendant’s vehicle; moreover, the occupants’ suspicious movements upon exiting the vehicle, coupled with the well-known “drug trade-weapons” connection, provided the officers with a basis for being concerned about their safety. State v. Craft, 870 So. 2d 359, 2004 La. App. LEXIS 633 (Mar. 10, 2004), writ denied by La. 2004-0923, 883 So. 2d 1005, 2004 La. LEXIS 2744 (La. Oct. 1, 2004).

In a criminal prosecution, the trial court was not required to suppress evidence of marijuana seized from defendant’s pocket during a lawful frisk where observation of a drug transaction gave police officers reasonable suspicion to detain defendant. State v. Bradley, 867 So. 2d 31, 2004 La. App. LEXIS 124 (Jan. 28, 2004).

Officer need not be absolutely certain that the person is armed before conducting a frisk for weapons, but the facts must justify a belief that the officer’s safety or that of others is in danger, and the question is not whether the police officer subjectively believes he is in danger, or whether he articulates that subjective belief in his testimony, but whether a reasonably prudent man in the circumstances would be warranted in the belief that his safety or that of others was in danger, an objective test. State v. Bradley, 867 So. 2d 31, 2004 La. App. LEXIS 124 (Jan. 28, 2004).

Although La. Code Crim. Proc. Ann. art. 215.1 permits an officer to stop a citizen in a public place and question him, the right to make such an investigatory stop must be based upon reasonable suspicion that the individual has committed, or is about to commit, an offense. State v. Bradley, 867 So. 2d 31, 2004 La. App. LEXIS 124 (Jan. 28, 2004).

If an officer stops a person pursuant to La. Code Crim. Proc. Ann. art. 215.1, the officer may conduct a limited pat down frisk for weapons if he reasonably believes that he is in danger or that the suspect is armed, and determining whether “reasonable, articulable suspicion” existsed requires weighing all of the circumstances known to the police officer at the time the stop was made. State v. Bradley, 867 So. 2d 31, 2004 La. App. LEXIS 124 (Jan. 28, 2004).

In making a brief investigatory stop on less than probable cause to arrest, the police must have a particularized and objective basis for suspecting the particular person stopped of criminal activity; therefore, the police must articulate something more than an inchoate and unparticularized suspicion or “hunch”, but this level of suspicion need not rise to the probable cause required for a lawful arrest. State v. Bradley, 867 So. 2d 31, 2004 La. App. LEXIS 124 (Jan. 28, 2004).

In determining whether the police possessed the requisite minimal level of objective justification for an investigatory stop based on reasonable suspicion of criminal activity, reviewing courts must look at the totality of the circumstances of each case, a process which allows officers to draw on their own experience and specialized training to make inferences from and deductions about the cumulative information available to them that might well elude an untrained person. State v. Bradley, 867 So. 2d 31, 2004 La. App. LEXIS 124 (Jan. 28, 2004).

In reviewing whether the totality of circumstances justify an investigatory stop, the reputation of an area is an articulable fact upon which a police officer may legitimately rely and is therefore relevant in the determination of reasonable suspicion; further, the assessment by a reviewing court of the cumulative information known to the officers avoids a “divide-and-conquer analysis” by which the whole becomes less than the sum of its parts where each circumstance examined individually may appear readily susceptible to an innocent explanation. State v. Bradley, 867 So. 2d 31, 2004 La. App. LEXIS 124 (Jan. 28, 2004).

Suspicion of drug dealing itself is an articulable fact that may support a frisk pursuant to La. Code Crim. Proc. Ann. art. 215(B). State v. Bradley, 867 So. 2d 31, 2004 La. App. LEXIS 124 (Jan. 28, 2004).

If a police officer lawfully pats down a suspect’s outer clothing and feels an object whose contour or mass makes its identity immediately apparent, there has been no invasion of the suspect’s privacy beyond that already authorized by the officer’s search for weapons, and if the object is contraband, its warrantless seizure would be justified by the same practical considerations that inhere in the plain-view context. State v. Bradley, 867 So. 2d 31, 2004 La. App. LEXIS 124 (Jan. 28, 2004).

Frisk for weapons is not necessarily authorized in every investigatory stop; however, instead, a police officer may stop a person whom he reasonably suspects is committing, has committed, or is about to commit a crime, and if the officer reasonably suspects that he is in danger, he may frisk the outer clothing of such person for a dangerous weapon, and if the officer reasonably suspects that the person possesses a dangerous weapon, he may search the person. State v. Bradley, 867 So. 2d 31, 2004 La. App. LEXIS 124 (Jan. 28, 2004).

Where there was no evidence that defendant’s vehicle was exempted from inspection as required by La. Rev. Stat. Ann. § 32:53(D), the police were justified, pursuant to La. Const. art. I, § 5 and La. Code Crim. Proc. Ann. art. 215.1, in stopping defendant for an expired inspection sticker; the trial court did not abuse its discretion in crediting the testimony of an officer that the officer saw the expired sticker from a distance. State v. Cowart, 862 So. 2d 225, 2003 La. App. LEXIS 3279 (Nov. 25, 2003).

Police were justified in conducting a pat-down search for weapons under La. Const. art. I, § 5 and La. Code Crim. Proc. Ann. art. 215.1 based on defendant’s behavior where defendant paced and clenched hands, and a police officer testified that the officer had personal safety concerns; even if the pat-down search was unlawful, suppression of the evidence was not warranted where defendant resisted, which led to defendant’s arrest for battery on a police officer, and a search incident to the arrest revealed the hydrocodone, possession of which defendant was convicted under La. Rev. Stat. Ann. § 40:967(C). State v. Cowart, 862 So. 2d 225, 2003 La. App. LEXIS 3279 (Nov. 25, 2003).

Investigatory stop was valid and the trial court’s admission of drug evidence was, therefore, proper where a detective’s actions were based on information from a reliable informant who knew defendant by name, detailed when the criminal activity would occur, described those involved, the detective observed an exchange between defendant and a second person, and the detective saw defendant furtively place something in the handle of his car door which was later found to have been a bag of crack cocaine. State v. Melancon, 860 So. 2d 225, 2003 La. App. LEXIS 2931 (Oct. 28, 2003), writ denied by La. 2003-3503, 870 So. 2d 297, 2004 La. LEXIS 1397 (La. Apr. 23, 2004).

Handcuffing defendant did not rise to the level of arrest, but rather, the action was authorized under La. Code Crim. Proc. Ann. art. 215.1(B) for the purposes of performing a limited pat-down for weapons where the officer handcuffed defendant before performing a pat-down search because backup officers had not yet arrived, and the fact that he detained a total of six individuals caused him to be concerned for his safety; moreover, he wanted to prevent defendant from getting back into his car and fleeing the scene. State v. Melancon, 860 So. 2d 225, 2003 La. App. LEXIS 2931 (Oct. 28, 2003), writ denied by La. 2003-3503, 870 So. 2d 297, 2004 La. LEXIS 1397 (La. Apr. 23, 2004).

Under the totality of circumstances, an officer had a reasonable suspicion of criminal activity when a vehicle was stopped because the officer had a plausible explanation for not stopping the vehicle as soon as a traffic offense was committed, the vehicle did not stop to wait for another vehicle in its party that had been pulled over, and the officer was aware that drug traffickers had the practice of traveling in pairs; therefore, a motion to suppress evidence should have been denied. State v. Morris, 854 So. 2d 989, 2003 La. App. LEXIS 2427 (Sept. 10, 2003), writ denied by La. 2003-2853, 855 So. 2d 743, 2003 La. LEXIS 3000 (La. Oct. 15, 2003).

Where an officer, after making an investigatory stop of a young man suspected of being a curfew violator, was unable to point to particular facts which led him to believe that the man was armed and dangerous, the investigatory search was unlawful under La. Code Crim. Proc. Ann. art. 215.1(B). State v. Sims, 851 So. 2d 1039, 2003 La. LEXIS 1938 (June 27, 2003).

Where detectives were patrolling a known drug area in the late hours and saw defendant produce an object from defendant’s pocket and show it to co-defendant, and detectives saw co-defendant with currency, and defendants briskly parted on seeing the detectives, there was reasonable cause for an investigatory stop. State v. McDaniel, 2003 La. App. LEXIS 1983 (June 25, 2003).

Under La. Code Crim. Proc. Ann. art. 215.1(B), officers were justified in apprehending and patting down defendant based only on his flight from them and the belief he was holding something. State v. Malveaux, 852 So. 2d 463, 2003 La. App. LEXIS 1756 (June 12, 2003).

Reviewing court should give deference to the inferences and deductions of a trained police officer that might well elude an untrained person, as an officer’s experience, his knowledge of recent criminal patterns, and his knowledge of an area’s frequent incidence of crime, are factors that may support reasonable suspicion for an investigatory stop; in determining whether the a court’s ruling on a defendant’s motion to suppress is correct, an appellate court may consider pertinent evidence adduced at both the suppression hearing and at trial. State v. Davis, 841 So. 2d 952, 2003 La. App. LEXIS 476 (Feb. 25, 2003), writ of certiorari denied by La. 2003-0948, 857 So. 2d 516, 2003 La. LEXIS 3284 (La. Nov. 7, 2003).


Defendant’s presence in a high crime area, coupled with nervousness, startled behavior, flight, or suspicious actions upon the approach of officers, is sufficient to justify and investigatory stop. State v. Davis, 841 So. 2d 952, 2003 La. App. LEXIS 476 (Feb. 25, 2003), writ of certiorari denied by La. 2003-0948, 857 So. 2d 516, 2003 La. LEXIS 3284 (La. Nov. 7, 2003).

Where a police officer has the reasonable suspicion necessary to make a Terry stop, he is entitled under La. Code Crim. Proc. Ann. art. 215.1 to question a defendant about his identity and demand an explanation for his actions; the officer also had the authority to frisk defendant’s outer clothing, if he reasonably suspects defendant had a weapon. State v. Davis, 841 So. 2d 952, 2003 La. App. LEXIS 476 (Feb. 25, 2003), writ of certiorari denied by La. 2003-0948, 857 So. 2d 516, 2003 La. LEXIS 3284 (La. Nov. 7, 2003).

Search conducted without a warrant issued upon probable cause is per se unreasonable, unless justified by a specific exception to the warrant requirement, and where the constitutionality of a warrantless search is at issue on a motion to suppress, the state bears the burden of affirmatively showing that the search was justified by one of the exceptions to the warrant requirement; one recognized exception is a search is incident to a lawful arrest, where the officer may search the suspect’s person and the area within his immediate control in order to remove weapons and prevent evidence from being destroyed. State v. Davis, 841 So. 2d 952, 2003 La. App. LEXIS 476 (Feb. 25, 2003), writ of certiorari denied by La. 2003-0948, 857 So. 2d 516, 2003 La. LEXIS 3284 (La. Nov. 7, 2003).

Where defendant fled from police during a Terry stop, the trial court did not err in denying a motion to suppress evidence of cocaine found in his pocket; the initial stop and subsequent arrest had been lawful and drug seizure was the result of a valid search. State v. Davis, 841 So. 2d 952, 2003 La. App. LEXIS 476 (Feb. 25, 2003), writ of certiorari denied by La. 2003-0948, 857 So. 2d 516, 2003 La. LEXIS 3284 (La. Nov. 7, 2003).

The right of law enforcement officers to stop and interrogate one reasonably suspected of criminal behavior is recognized by state and federal jurisprudence; the Terry standard is codified in La. Code Crim. Proc. Ann. art. 215.1, which allows a police officer “to stop a person in a public place whom he reasonably suspects is committing, has committed, or is about to commit an offense” and to demand that the person identify himself and explain his actions. State v. Davis, 841 So. 2d 952, 2003 La. App. LEXIS 476 (Feb. 25, 2003), writ of certiorari denied by La. 2003-0948, 857 So. 2d 516, 2003 La. LEXIS 3284 (La. Nov. 7, 2003).

Reasonable suspicion for an investigatory stop is something less than probable cause, and must be determined under the facts of each case by whether the officer had sufficient knowledge of the facts and circumstances to justify an infringement on the individual’s right to be free from governmental interference; absent reasonable suspicion, an investigatory stop is illegal, and the evidence seized as a result is suppressible. State v. Davis, 841 So. 2d 952, 2003 La. App. LEXIS 476 (Feb. 25, 2003), writ of certiorari denied by La. 2003-0948, 857 So. 2d 516, 2003 La. LEXIS 3284 (La. Nov. 7, 2003).

Determination of reasonable grounds for an investigatory stop, or probable cause for arrest, does not rest on the officer’s subjective beliefs or attitudes, but turns on a completely objective evaluation of all the circumstances known to the officer at the time of his challenged action. State v. Davis, 841 So. 2d 952, 2003 La. App. LEXIS 476 (Feb. 25, 2003), writ of certiorari denied by La. 2003-0948, 857 So. 2d 516, 2003 La. LEXIS 3284 (La. Nov. 7, 2003).

Only justification provided for an officer’s belief that defendant was armed was that defendant continued to be nervous or become more nervous while the officers were preparing the field interview card and checking to see if defendant was wanted; given that in the officer’s experience, defendant’s behavior was essentially normal, the officer’s testimony failed to establish articulable facts that created a reasonable suspicion that danger existed, and it did not reflect anything more than an inchoate and unparticularized suspicion or hunch, that the defendant was armed. State v. Sims, 823 So. 2d 1013, 2002 La. App. LEXIS 2441 (July 17, 2002), reversed by, remanded by La. 2002-2208, 851 So. 2d 1039, 2003 La. LEXIS 1938 (La. June 27, 2003).

Under La. Code Crim. Proc. Ann. art. 215.1(B), officers could not search a suspect’s person unless they had a reasonable fear for their safety, or if they had probable cause to arrest the suspect and conduct a search incident to arrest. State v. Smith-Holmes, 815 So. 2d 351, 2002 La. App. LEXIS 1404 (Mar. 27, 2002).

Police had reasonable cause in making an investigatory stop of defendant and then searching his person for weapons during that stop after observing him with an open container of beer in public; the cocaine discovered in defendant’s hand during the search was thus admissible. State v. Sellers, 796 So. 2d 158, 2001 La. App. LEXIS 2023 (Sept. 26, 2001), writ denied by La. 2001-2931, 827 So. 2d 412, 2002 La. LEXIS 2995 (La. Oct. 14, 2002).

Deputy’s action in removing a defendant’s baseball cap and shaking it out exceeded the scope of a permissible Terry patdown search, absent the detection of a weapon or immediately identifiable contraband during an actual patdown of the cap while still on the person’s head; therefore, the defendant’s motion to suppress a packet of heroin found in the hat should have been granted State v. Isidore, 789 So. 2d 79, 2001 La. App. LEXIS 1671 (May 23, 2001), writ denied by La. 2001-1728, 817 So. 2d 1145, 2002 La. LEXIS 1988 (La. June 7, 2002).

Police had reasonable suspicion to stop defendant based on objective manifestations that the defendant was selling drugs; a tip received from the confidential informant was corroborated by an officer’s observation of defendant, dressed as the informant described, engaging in what appeared to be a drug transaction with a man in a gray shirt who had been observed engaging in other apparent drug transactions. State v. Givens, 785 So. 2d 1011, 2001 La. App. LEXIS 1231 (Apr. 18, 2001), writ denied by La. 2001-1484, 813 So. 2d 418, 2002 La. LEXIS 1329 (La. Apr. 19, 2002).

After seeing one of a group of young men attempt to swallow a quantity of cocaine, police officers were justified in patting down defendant, who was a companion of the man who swallowed the drugs. State v. Robinson, 784 So. 2d 781, 2001 La. App. LEXIS 1212 (Apr. 11, 2001), reversed by La. 01-1373, 816 So. 2d 846, 2002 La. LEXIS 1405 (La. Apr. 26, 2002).

Officers could reasonably suspect that defendant had committed or was about to commit a crime where they observed him at 11:30 p.m. standing next to his bicycle peering into a parked vehicle while “jiggling” the door handle, in an area where there recently had been a rash of car burglaries and, upon seeing the officers, defendant quickly pedaled away. State v. Frosch, 787 So. 2d 336, 2001 La. App. LEXIS 1165 (Mar. 14, 2001).

FBI agent had reasonable cause to stop defendant under La. Code Crim. Proc. Ann. art. 215.1(A), where the agent received complaints of narcotics activity at defendant’s residence, and the agent watched defendant apparently engage in a narcotics transaction with an unknown man. State v. Julian, 785 So. 2d 872, 2001 La. App. LEXIS 1166 (Mar. 14, 2001), writ denied by La. 2001-1247, 811 So. 2d 920, 2002 La. LEXIS 1133 (La. Mar. 22, 2002).

Police officers clearly had reasonable cause to stop the defendant and arguably probable cause to arrest him after he had made a controlled saleof narcotics to a reliable undercover informant. State v. Lewis, 782 So. 2d 662, 2001 La. App. LEXIS 590 (Mar. 7, 2001).

Evidence was improperly seized in a drug case where officers detained defendant only because of generalized reports of drug activity in the area and the fact that defendant and another man, both sitting in a parked car, appeared to be fumbling with something inside the car; the court ruled that under La. Code Crim Proc. Ann. art. 215.1 the officer had the right to detain and interrogate defendant only when he had a reasonable articulable suspicion that defendant was, had been, or about to be engaged in criminal conduct. State v. Sylvester, 781 So. 2d 616, 2001 La. App. LEXIS 264 (Feb. 7, 2001), reversed by, remanded by La. 2001-0607, 826 So. 2d 1106, 2002 La. LEXIS 2577 (La. Sept. 20, 2002).

Trial court did not err in failing to suppress a gun seized by police in pat-down search and in admitting such gun into evidence at defendant’s trial on charge of possession of a firearm by a convicted felon; the police officer was justified under La. Code Crim. Proc. Ann. art. 215.1 in stopping and frisking defendant upon the reasonable suspicion that defendant was a “Peeping Tom.” State v. Gullette, 780 So. 2d 533, 2001 La. App. LEXIS 79 (Jan. 31, 2001), writ denied by La. 2001-0514, 807 So. 2d 858, 2002 La. LEXIS 523 (La. Feb. 8, 2002).

The action of a person in fleeing from the police who were seeking to question him in itself was inherently suspicious and justified an investigation by a police officer exercising common sense; under La. Code Crim. Proc. Ann. art. 215.1, an officer was authorized to stop and frisk the defendant based on the high crime area and the defendant’s evasive conduct. State v. Boson, 778 So. 2d 687, 2001 La. App. LEXIS 155 (Jan. 17, 2001), writ denied by La. 2001-0430, 824 So. 2d 1192, 2002 La. LEXIS 2611 (La. Sept. 13, 2002).

Police officer had an articulable and objectively reasonable basis for conducting a self-protective search of defendant’s outer clothing for weapons under La. Code Crim. Proc. Ann. art. 215.1 where the officer concluded that he had interrupted a drug transaction because of the lateness of the hour, because of the location near a project known as a high trafficking area, and the attempt of defendant to avoid the police presence upon sight of the officer. State v. Wilson, 775 So. 2d 1051, 2000 La. LEXIS 3377 (Dec. 8, 2000).

Where police officers patrolled a housing development looking for drug transactions following complaints by non-residents and defendant ran away when the officers asked for identification, the officers did not have reasonable suspicion to believe that defendant was committing a crime; thus, the evidence seized from defendant was inadmissible. State v. Lewis, 772 So. 2d 231, 2000 La. App. LEXIS 2624 (Oct. 18, 2000), reversed by, remanded by La. 00-3136, 815 So. 2d 818, 2002 La. LEXIS 1402 (La. Apr. 26, 2002).

Where a police officer’s investigatory stop of defendant occurred before defendant threw cocaine down, the evidence seized from defendant should have been suppressed because, at the time of the stop, the police officer lacked reasonable suspicion. State v. Phillips, 774 So. 2d 989, 2000 La. App. LEXIS 2602 (Oct. 4, 2000), writ denied by La. 2000-3048, 799 So. 2d 494, 2001 La. LEXIS 4048 (La. Oct. 12, 2001).

Because the officer observed defendant in what appeared to be a hand-to-hand drug transaction, the officer had reasonable suspicion to justify an investigatory stop. State v. Flagg, 760 So. 2d 522, 2000 La. App. LEXIS 1000 (Apr. 25, 2000), writ denied by La. 2000-1510, 786 So. 2d 117, 2001 La. LEXIS 757 (La. Mar. 9, 2001).

Where officers did not have probable cause to stop defendant, but saw defendant putting something in his pocket, defendant was entitled to suppression of evidence obtained when officers put their hands in his pockets and retrieved the object without conducting a pat-down frisk for their safety, as permitted under La. Code Crim. Proc. Ann. art. 215.1. State v. Tyler, 759 So. 2d 177, 2000 La. App. LEXIS 1075 (Mar. 29, 2000).

On a public street in the afternoon where defendant had previously demonstrated no sign of a threat to an officer’s safety, defendant’s reaching for his front breast pocket toward a small matchbox was not a sufficient showing that the officer reasonably inferred that defendant was armed and dangerous. State v. Myers, 756 So. 2d 343, 2000 La. App. LEXIS 290 (Mar. 1, 2000).

Police have the right to ensure their own safety in an encounter with a suspected criminal, however, under both federal and state constitutions, the right must be balanced against an individual citizen’s right to be free from unreasonable searches; La. Code Crim. Proc. Ann. art. 215.1(B) represents the legislature’s attempt to maintain the balance by allowing an officer who has lawfully stopped an individual to perform a pat-down for weapons, but only if they reasonably suspect that they are in danger. State v. Fortier, 756 So. 2d 455, 2000 La. App. LEXIS 263 (Jan. 26, 2000), writ denied by La. 2000-0631, 768 So. 2d 1285, 2000 La. LEXIS 2609 (La. Sept. 22, 2000).

To conduct a weapons frisk under La. Code Crim. Proc. Ann. art. 215.1(B), officers need not be certain that a subject is armed, but they must reasonably suspect that the subject is a potential threat to themselves or others; officers may not automatically frisk every person that they stop under art. 215.1(A), hoping to find contraband, rather, officers must perceive articulable facts that create a reasonable suspicion of danger. State v. Fortier, 756 So. 2d 455, 2000 La. App. LEXIS 263 (Jan. 26, 2000), writ denied by La. 2000-0631, 768 So. 2d 1285, 2000 La. LEXIS 2609 (La. Sept. 22, 2000).

Appearance of drug dealing itself is an articulable fact that may support a La. Code Crim. Proc. Ann. art. 215.1(B) frisk. State v. Fortier, 756 So. 2d 455, 2000 La. App. LEXIS 263 (Jan. 26, 2000), writ denied by La. 2000-0631, 768 So. 2d 1285, 2000 La. LEXIS 2609 (La. Sept. 22, 2000).

La. Code Crim. Proc. Ann. art. 215.1 allowed a police officer to stop a person in a public place whom he reasonably suspects was committing, has committed, or was about to commit an offense and may demand of him his name, address, and an explanation of his actions; reasonable cause for an investigatory stop is something less than probable cause for arrest and must be determined under the facts of each case. State v. Sartain, 746 So. 2d 837, 1999 La. App. LEXIS 3497 (Dec. 1, 1999), writ denied by La. 2000-0341, 769 So. 2d 4, 2000 La. LEXIS 2672 (La. Sept. 15, 2000).

Defendant’s conviction for being a felon in possession of a firearm was proper when the trial court did not err in denying defendant’s motion to suppress evidence discovered during a stop when the issue of flight was factor aiding the officer’s determination of reasonable suspicion sufficient to justify stop and frisk under La. Code Crim. Proc. Ann. art. 215.1. State v. Adams, 748 So. 2d 510, 1999 La. App. LEXIS 3312 (Nov. 17, 1999).

Police officer who stops a person pursuant to La. Code Crim. Proc. Ann. art. 215.1 may conduct a limited pat-down frisk for weapons if he reasonably believes that he is in danger or that the suspect is armed. State v. Johnson, 748 So. 2d 31, 1999 La. App. LEXIS 2485 (Sept. 22, 1999).

Police officers dispatched in response to a report of a fight had a reasonable suspicion to stop defendant and frisk him for weapons because defendant was observed near the location of the reported fight, his appearance indicated he had been involved in an altercation, he appeared to be nervous in the presence of police, and he did not comply with the request that he walk to the patrol car. State v. Johnson, 748 So. 2d 31, 1999 La. App. LEXIS 2485 (Sept. 22, 1999).

Police officers did not have a reasonable suspicion to stop defendant, as required by La. Code Crim. Proc. Ann. art. 215.1, upon a theory that he was selling drugs because they observed no suspicious activity and failed to demonstrate an informant’s veracity, reliability, and a basis of knowledge. State v. Mims, 752 So. 2d 192, 1999 La. App. LEXIS 3088 (Sept. 22, 1999).

Individual’s conviction for possession with the intent to distribute cocaine in violation of La. Rev. Stat. Ann. § 40:967 was upheld on appeal upon a finding that the arresting officer who conducted a Terry stop had been justified in making the stop, patting him down, and seizing the cocaine under the plain feel exception pursuant to La. Code Crim. Proc. Ann. art. 215.1 because the individual was observed making what appeared to be a drug transaction in front of a known crack house. State v. Littles, 742 So. 2d 735, 1999 La. App. LEXIS 2499 (Sept. 15, 1999).

Police were warranted in patting down defendant for weapons when they made a valid investigatory stop of him, as authorized by La. Code Crim. Proc. Ann. § 215.1; he matched the description of the burglar, was in the neighborhood where the burglary had just been reported, and it was known to police that the burglar was armed with a knife. State v. Greenwell, 746 So. 2d 29, 1999 La. App. LEXIS 2333 (Aug. 18, 1999).

Under La. Const. art. I, § 5 and La. Code Crim. Proc. Ann. art. 215.1, a police officer did not violate defendant’s rights when they stopped and detained him and frisked him where defendant fit the description of a man selling illegal narcotics outside of a store, the store was a location of previous drug transactions, and drug dealers were generally known to be armed because of their violent lifestyle; furthermore, the officer’s opening of a film canister found on defendant’s person was supported by probable cause because the officer had found drugs in film canisters in over 100 previous stops involving suspicion of narcotics. State v. James, 740 So. 2d 200, 1999 La. App. LEXIS 2121 (June 25, 1999), reversed by, remanded by La. 99-3304, 795 So. 2d 1146, 2000 La. LEXIS 3375 (La. Dec. 8, 2000).

Pursuant to La. Code Crim. Proc. Ann. art. 215.1, a law enforcement officer may stop a person in a public place whom he reasonably believes is committing, has committed, or is about to commit an offense and may conduct a limited pat-down frisk for weapons if he reasonably believes that he is in danger or that the suspect is armed, and deference should be given to the experience of the officers who were present at the time of the incident; the reputation of an area is an articulable fact upon which an officer may rely and which is relevant in the determination of reasonable suspicion. State v. Ratliff, 737 So. 2d 252, 1999 La. App. LEXIS 1582 (May 19, 1999), writ denied by La. 99-1523, 748 So. 2d 1160, 1999 La. LEXIS 3012 (La. Oct. 29, 1999).

Pursuant to La. Code Crim. Proc. Ann. art. 215.1, a law enforcement officer did not have sufficient reasonable suspicion to conduct an investigatory stop of an individual who was simply standing, with his arms folded and his fist closed, on the sidewalk in front of a house in an area known for drug trafficking. State v. Ratliff, 737 So. 2d 252, 1999 La. App. LEXIS 1582 (May 19, 1999), writ denied by La. 99-1523, 748 So. 2d 1160, 1999 La. LEXIS 3012 (La. Oct. 29, 1999).

If an officer stops a person pursuant to La. Code Crim. Proc. Ann. art. 215.1, the officer may conduct a limited patdown frisk for weapons if he reasonably believes that he is in danger or that the suspect is armed; “reasonable suspicion” is something less than the probable cause required for an arrest, and the reviewing court must look to the facts and circumstances of each case to determine whether the detaining officer had sufficient facts within his knowledge to justify an infringement of the suspect’s rights. State v. Clay, 731 So. 2d 414, 1999 La. App. LEXIS 749 (Mar. 17, 1999), writ denied by La. 99-0969, 747 So. 2d 1096, 1999 La. LEXIS 2773 (La. Sept. 17, 1999).

Defendant’s conviction for heroin possession was reversed because the State could not establish reasonable suspicion for an investigatory stop given the inconsistencies between the officer’s testimony and the police report he filed; the arresting officer failed to mention in his report that defendant was stopped because he was displaying an unknown object to a group, looked surprised when he saw the police, and had walked away quickly, but only wrote that defendant turned and walked away, putting an object from his had into his pants pocket. State v. Clay, 731 So. 2d 414, 1999 La. App. LEXIS 749 (Mar. 17, 1999), writ denied by La. 99-0969, 747 So. 2d 1096, 1999 La. LEXIS 2773 (La. Sept. 17, 1999).

Where the only bases upon which officers stopped defendant were that he clutched his waistband and was looking around at what was taking place when others were fleeing, did not flee the scene, stopped when the police approached him, and there was no testimony that the police officer saw the defendant engaging in what appeared to be drug transactions, or that he saw a suspicious object which the defendant attempted to conceal there was insufficient grounds to stop the defendant, and the trial court properly suppressed evidence of drug activity found on the defendant when he was searched. State v. Dappemont, 734 So. 2d 736, 1999 La. App. LEXIS 751 (Mar. 17, 1999).

Where police entered a bar and asked defendant to accompany them outside, where they arrested him for public drunkenness and searched him, revealing a bag of cocaine, the seized cocaine was subject to suppression because there was no probable cause for the arrest inasmuch as there was no showing as required under La. Rev. Stat. Ann. § 14:103 that defendant was disturbing the peace or was a danger to himself or others; further, there was no showing that police had the reasonable suspicion of danger needed to justify a pat down search for their own protection pursuant to La. Code Crim. Proc. Ann. art. 215.1(B). State v. Smiley, 729 So. 2d 743, 1999 La. App. LEXIS 497 (Mar. 3, 1999), writ denied by La. 99-0914, 743 So. 2d 651, 1999 La. LEXIS 1358 (La. May 14, 1999).

Officer’s stop and frisk of an individual who was ultimately charged with one count of possession with the intent to distribute cocaine as a result thereof was found to be lawful because the officer had a reasonable suspicion that the individual had committed a crime and because a reasonable belief existed that the individual was armed. State v. Williams, 729 So. 2d 142, 1999 La. App. LEXIS 492 (Mar. 3, 1999).

Trial court did not err by denying defendant’s motion to suppress evidence pursuant to La. Code Crim. Proc. Ann. art. 215.1 because the officer made an investigatory stopped based upon several telephone calls to police that one black female and three black males were selling drugs at a particular street corner; when the officer arrived, he independently verified that the number and sex of the individuals matched the information given in the telephone calls and when the officer frisked one of defendant’s companions he found drugs, which provided the officer with substantial corroboration of the tips received by the police; thus, the officer had reasonable cause to further his investigation with a pat down of defendant’s outer clothing. State v. Johnson, 728 So. 2d 885, 1998 La. App. LEXIS 3751 (Dec. 28, 1998).

Aroma of marijuana and defendant’s conduct during a stop and detention were sufficient factual circumstances warranting further investigation by officers, including pat-down search, to allow conclusion of reasonable suspicion on part of officers, pursuant to La. Code Crim. Proc. Ann. art. 215.1. State v. Traylor, 723 So. 2d 497, 1998 La. App. LEXIS 3512 (Dec. 9, 1998).

In conducting an investigatory stop under La. Code Crim. Proc. Ann. art. 215.1, a reasonably cautious policeman is entitled to fear that a subject who is suspected of dealing drugs could be armed and dangerous, and the officer is justified in searching for weapons for his safety and for the safety of other officers. State v. Sheehan, 740 So. 2d 127, 1998 La. App. LEXIS 3782 (Dec. 9, 1998), reversed by, remanded by La. 99-0725, 767 So. 2d 1, 1999 La. LEXIS 3659 (La. July 2, 1999).

Pursuant to La. Code Crim. Proc. Ann. art. 215.1, a law enforcement officer had reasonable suspicion to make an investigatory stop and conduct a pat down search where he had received an anonymous tip about a drug transaction, the suspects were in an area known for drug traffic, and one of the group of men fled when he saw police. State v. Sheehan, 740 So. 2d 127, 1998 La. App. LEXIS 3782 (Dec. 9, 1998), reversed by, remanded by La. 99-0725, 767 So. 2d 1, 1999 La. LEXIS 3659 (La. July 2, 1999).

Pat down search for weapons which included removing a cigarette package and its contents was proper under La. Code Crim. Proc. Ann. art. 215.1 where the law enforcement officer knew from experience that razor blades were often concealed in cigarette packages. State v. Sheehan, 740 So. 2d 127, 1998 La. App. LEXIS 3782 (Dec. 9, 1998), reversed by, remanded by La. 99-0725, 767 So. 2d 1, 1999 La. LEXIS 3659 (La. July 2, 1999).

When defendant refused to comply with the officer’s repeated requests that he place his hands on the police unit, the officer was justified in conducting a frisk for weapons as the other suspect complied with the officer’s instructions, whereas defendant became nervous, began asking questions and backing away, and kept placing his hands into the pockets of jacket. State v. Stewart, 721 So. 2d 925, 1998 La. App. LEXIS 2840 (Sept. 25, 1998).

Police officer had reasonable suspicion to make a stop of defendant to determine whether or not he was connected with a burglary complaint, where the officer was responding to a resident’s call about a burglary in the area and saw defendant and another man coming from behind a house located very near the scene of the complaint, and, as the officer had responded to the scene within about three minutes, he reasonably assumed that these two males on the bicycle might be burglary suspects. State v. Stewart, 721 So. 2d 925, 1998 La. App. LEXIS 2840 (Sept. 25, 1998).

Where a trooper validly introduced his narcotics dog to baggage in a bus cargo compartment and the dog alerted to a bag tagged as belonging to defendant, the officer had reasonable suspicion to make an investigatory stop of defendant for questioning. State v. Lee, 715 So. 2d 582, 1998 La. App. LEXIS 1602 (June 08, 1998), writ denied by La. 98-1944, 728 So. 2d 1285, 1998 La. LEXIS 3574 (La. Nov. 20, 1998).

A pat-down search of defendant was justified because the officer had a reasonable belief that his safety was in danger after stopping defendant as a suspect for an armed robbery committed 45 seconds prior to the stop. State v. Gresham, 712 So. 2d 946, 1998 La. App. LEXIS 842 (Apr. 15, 1998), writ denied by La. 98-2259, 736 So. 2d 200, 1999 La. LEXIS 68 (La. Jan. 15, 1999).

The officer, after observing the defendant and relying on the reputation of the area, had reasonable suspicion, under La. Code Crim. Proc. Ann. art. 215.1, to justify the stop of the defendant. State v. Taylor, 701 So. 2d 766, 1997 La. App. LEXIS 2661 (Oct. 29, 1997), writ denied by La. 98-2233, 734 So. 2d 1224, 1999 La. LEXIS 160 (La. Jan. 8, 1999).

Contraband seized from a defendant was improperly suppressed because the police had reasonable suspicion under La. Code Crim. Proc. art. 215.1(B) to stop defendant after he was observed exchanging an unknown object to another man and he was properly frisked for the police officers’ safety. State v. Ratliff, 700 So. 2d 213, 1997 La. App. LEXIS 2063 (Aug. 13, 1997).

Where police officers lacked reasonable suspicion to make an investigatory stop of defendant under La. Code Crim. Proc. Ann. art. 215. 1(A) for an alleged drug transaction and where there was no evidence that the officers had reason to fear for their lives, a weapons frisk under La. Code Crim. Proc. Ann. art. 215.1(B) was not justified. State v. Anderson, 696 So. 2d 105, 1997 La. App. LEXIS 1456 (May 21, 1997).

Police officer who was in a high crime area and who thought that defendant was engaging in illegal activity reasonably believed that he was in danger and that the suspect possessed a dangerous weapon; therefore, the police officer’s pat down search was proper. State v. Short, 694 So. 2d 549, 1997 La. App. LEXIS 1303 (May 7, 1997).

Denial of a motion to suppress was denied, where the defendant’s abandonment of a marijuana cigarette constituted probable cause under La. Code Crim. Proc. Ann. art. 215.1 to arrest defendant and lawfully seize the crack cocaine. State v. Smith, 694 So. 2d 509, 1997 La. App. LEXIS 1202 (Apr. 30, 1997), writ denied sub nomine State v. Hunter, La. 97-1424, 703 So. 2d 1287, 1997 La. LEXIS 3781 (La. Nov. 14, 1997).

Defendant did not commit the crime of resisting an officer where he had been crouching down to avoid being seen by a deputy, and, as the deputy approached, he ran away; he was running away from a detention and not an arrest. State v. Flanagan, 691 So. 2d 866, 1997 La. App. LEXIS 886 (Apr. 2, 1997).

Temporary stop by a police officer of a person in a public place was not authorized by La. Code Crim. Proc. Ann. art. 215.1; the officer testified that he saw defendant standing in an area known for high drug activity and, upon seeing the marked police car, put his hands in his pocket as if attempting to conceal something, and these facts were not sufficient to justify the stop of defendant. State v. Ellington, 680 So. 2d 174, 1996 La. App. LEXIS 1930 (Sept. 4, 1996).

La. Code Crim. Proc. Ann. art. 215.1 allows a police officer to stop a person in a public place whom he reasonably suspects is committing, has committed, or is about to commit an offense and may demand of him his name, address, and an explanation of his actions. State v. Lavigne, 675 So. 2d 771, 1996 La. App. LEXIS 934 (May 22, 1996), writ denied by La. 96-1738, 685 So. 2d 140, 1997 La. LEXIS 134 (La. Jan. 10, 1997).

Under La. Code Crim. Proc. Ann. art. 215.1, a police officer had reasonable suspicion to stop and frisk a man flagging down a vehicle in a known drug area and was justified in seizing a matchbox containing cocaine found during the frisk. State v. Stevens, 672 So. 2d 986, 1996 La. App. LEXIS 748 (Mar. 26, 1996).

Where there was no indication that defendant participated in any drug activity and she was not a resident of a house that was searched pursuant to a warrant, the police lacked reasonable suspicion under La. Code Crim. Proc. Ann. art. 215.1(A) to stop and search defendant; therefore, the evidence of cocaine found in defendant’s purse was properly suppressed. State v. Williams, 665 So. 2d 112, 1995 La. App. LEXIS 3129 (Nov. 16, 1995).

Deputy was justified in making an investigatory stop of defendant pursuant to La. Code Crim. Proc. Ann. art. 215.1(A) because the deputy received a tip from an informant that defendant possessed drugs, defendant was located in a high drug traffic area, and defendant attempted to conceal something when the deputy approached him. State v. Livings, 664 So. 2d 729, 1995 La. App. LEXIS 3492 (Nov. 15, 1995), writ of certiorari denied by La. 95-2906, 668 So. 2d 367, 1996 La. LEXIS 706 (La. Feb. 28, 1996).

Deputy was justified in frisking defendant under La. Code Crim. Proc. Ann. art. 215.1(B) because the deputy was conducting an investigatory stop of defendant and feared for his safety. State v. Livings, 664 So. 2d 729, 1995 La. App. LEXIS 3492 (Nov. 15, 1995), writ of certiorari denied by La. 95-2906, 668 So. 2d 367, 1996 La. LEXIS 706 (La. Feb. 28, 1996).

Where defendant was convicted of possession of cocaine and as a felon in possession of a firearm, police had reasonable cause to stop and frisk defendant and probable cause to arrest defendant, and a motion to suppress evidence was properly denied. State v. Hall, 652 So. 2d 1086, 1995 La. App. LEXIS 581 (Mar. 16, 1995).

Pursuant to La. Code Crim. Proc. Ann. art. 215.1, an experienced police officer’s investigatory stop and pat-down search of a person he reasonably believed was involved in trading drugs in a high crime area was valid. State v. Jackson, 641 So. 2d 1081, 1994 La. App. LEXIS 2270 (Aug. 17, 1994).

Police had reason under La. Code Crim. Proc. Ann. art. 215.1(B) to grab defendant and pat him down where he was in a high crime area arguing with four females, stumbled as if intoxicated, refused to stop when ordered, and put his hand inside his coat pocket as if to pull a weapon. State v. Ricard, 640 So. 2d 880, 1994 La. App. LEXIS 2095 (July 14, 1994).

Pursuant to La. Code Crim. Proc. Ann. art. 215.1, the trial court erred in denying defendant’s motion to suppress because defendant’s possession of a small bicycle and bicycle pump in a high crime area and nervous actions were insufficient to warrant the officers to reasonably suspect that defendant was committing, had committed, or was about to commit an offense. State v. Daniels, 631 So. 2d 1281, 1994 La. App. LEXIS 93 (Jan. 27, 1994).

Seizure of a weapon from defendant’s person was valid under the stop and frisk doctrine of La. Code Crim. Proc. Ann. art. 215.1 where the defendant was congregating with others on a corner known for criminal activity, the police routinely checked this corner each night and had previously responded to numerous shootings and drug incidents there, the defendant appeared to be violating a public drinking ordinance, the officers knew from experience that people at this location were often armed and hostile towards police officers, and the officers were outnumbered. State v. Leary, 627 So. 2d 777, 1993 La. App. LEXIS 3679 (Dec. 1, 1993), writ of certiorari denied by La. 93-3187, 635 So. 2d 237, 1994 La. LEXIS 806 (La. Mar. 25, 1994).

Reasonable suspicion justified a Terry stop pursuant to La. Const. art. I, § 5 and La. Code of Crim. Proc. Ann. art. 215.1, where a suspect agreed to answer questions and consented to a search of his carry-on bag when approached; the search established that the suspect was transporting another’s bags from Los Angeles, and the suspect had plane tickets in different names. State v. Jones, 624 So. 2d 1249, 1993 La. App. LEXIS 2828 (Sept. 15, 1993), writ of certiorari denied by La. 93-2612, 634 So. 2d 371, 1994 La. LEXIS 441 (La. Feb. 11, 1994).

Police were justified in stopping defendant and frisking him for weapons under La. Code Crim. Proc. Ann. art. 215.1 where the defendant was found standing next to individuals discovered to have drugs, but under the plain view doctrine, the police were not justified in seizing a matchbox containing cocaine because the matchbox was not itself contraband. State v. Parker, 622 So. 2d 791, 1993 La. App. LEXIS 2643 (July 27, 1993), writ of certiorari denied by 627 So. 2d 660, 1993 La. LEXIS 3202 (La. 1993).

Defendant’s conviction of possession of cocaine was reversed, where there was no testimony that the rock-like substance felt in the defendant’s pocket was perceived to be a dangerous weapon. State v. Thornton, 621 So. 2d 173, 1993 La. App. LEXIS 2516 (June 30, 1993), writ of certiorari denied by La. 93-2109, 642 So. 2d 1307, 1994 La. LEXIS 2225 (La. Sept. 23, 1994).

Defendant’s conviction and sentence for possession of a firearm by a felon was proper, where the deputy had reasonable cause to make an investigatory stop. State v. Washington, 621 So. 2d 114, 1993 La. App. LEXIS 2431 (June 23, 1993), writ of certiorari denied by 626 So. 2d 1177, 1993 La. LEXIS 3037 (La. 1993).

Based on the tip of a confidential informant, law enforcement officers could stop and interrogate anyone reasonably suspected of criminal conduct under La. Code Crim. Proc. Ann. art. 215.1 such that the stop of a car matching the description given in the tip and obtaining consent to search from the car’s driver did not violate any constitutional rights. State v. Silguero, 616 So. 2d 1346, 1993 La. App. LEXIS 1487 (Apr. 7, 1993).

Defendant’s presence in a high crime area, coupled with his attempted flight while reaching into his pocket, did not give the officers conducting a “terry stop” legal cause to conduct a search beyond a pat down for weapons; a matchbox was obviously not a weapon and did not fall under the exception recognized in La. Code Crim. Proc. Ann. art. 215.1, so cocaine found in the matchbox was illegally obtained and subject to suppression. State v. Williams, 613 So. 2d 259, 1992 La. App. LEXIS 4220 (Dec. 23, 1992).

Under La. Code Crim. Proc. Ann. art. 215.1(B), the police were justified in forcing open defendant’s clenched fist where they believed that he could have had a weapon in his hand. State v. Bridges, 610 So. 2d 827, 1992 La. App. LEXIS 4276 (May 28, 1992), remanded by 1993 La. App. LEXIS 333 (La.App. 4 Cir. Jan. 28, 1993), remanded by 629 So. 2d 1156, 1993 La. LEXIS 3657 (La. 1993).

Under La. Code Crim. Proc. Ann. art. 215.1, a police officer may make a limited, warrantless search of a person for weapons when the officer has a reasonable suspicion that the person to be searched has, is, or is about to commit a crime. State v. Brown, 598 So. 2d 565, 1992 La. App. LEXIS 1058 (Apr. 14, 1992), writ of certiorari denied by 605 So. 2d 1092, 1992 La. LEXIS 2606 (La. 1992).

Pursuant to La. Code Crim. Proc. Ann. art. 215.1, a police officer’s investigatory stop and weapons frisk was legal and the evidence found during the stop was admissible, where the officer was dispatched to a high crime area in the early morning, where the officer saw three persons standing on a corner although all the nearby businesses were closed, where the persons agreed to be interviewed by the officer, and where the one person kept putting her hand in her pocket. State v. Hall, 581 So. 2d 337, 1991 La. App. LEXIS 1366 (May 22, 1991).

Police had reasonable suspicion to stop and frisk defendant upon his approach to the officers, where a confidential informant told them that the defendant sold drugs and carried a weapon. State v. Smason, 572 So. 2d 710, 1990 La. App. LEXIS 3009 (Dec. 20, 1990), writ denied by 575 So. 2d 376, 1991 La. LEXIS 333 (La. 1991).

Defendant’s cocaine possession conviction was upheld and his motion to suppress was properly denied because there was no forcible stop of defendant by the police officer. State v. Desormeaux, 569 So. 2d 283, 1990 La. App. LEXIS 2484 (Oct. 31, 1990).

Where a defendant and his passenger were stopped for questioning based on an articulated suspicion that they were involved in criminal activity, the stop was justified under La. Code Crim. Proc. Ann. art. 215.1; furthermore, the police officer’s retrieval of the defendant’s gun was undertaken for safety reasons and with the defendant’s permission, and, while retrieving the gun, the officer saw crack cocaine in plain view, so the cocaine was lawfully seized and defendant’s rights under U.S. Const. amend. IV and La. Const., art. I, § 5 were not violated. State v. Tolliver, 556 So. 2d 166, 1990 La. App. LEXIS 108 (Jan. 17, 1990).

Where officers approached defendant to investigate potential criminal activity, defendant dropped a clear plastic bag containing pills and a white powdery substance, and defendant attacked one of the officers to prevent the officer from obtaining a closer look at the bag’s contents, the defendant had not been subject to a stop upon the police officers’ initial approach; however, defendant’s display of contraband and his physical attack upon the officer gave the police the probable cause to arrest the defendant, and the subsequent search was proper as a search incident to a lawful arrest. State v. Ryan, 546 So. 2d 1388, 1989 La. App. LEXIS 1426 (July 13, 1989).

Where defendant was loitering outside a frequently robbed store, and upon being detained he voluntarily surrendered a gun, the sheriffs deputies had reasonable cause to search for other weapons and seize drugs on defendant’s person. State v. Morgan, 540 So. 2d 614, 1989 La. App. LEXIS 494 (Mar. 15, 1989), writ of certiorari denied by 548 So. 2d 321, 1989 La. LEXIS 2082 (La. 1989).

Where an officer admitted that he had no reason to suspect that defendant was engaged in criminal activity while standing on a street corner, drug evidence seized from defendant was inadmissible even where the officer claimed he frisked defendant because he had a bulge in his back pocket, the officer suspected it was a weapon, and the officer feared for his own safety. State v. Labranch, 541 So. 2d 256, 1989 La. App. LEXIS 408 (Mar. 14, 1989), writ of certiorari denied by 546 So. 2d 1211, 1989 La. LEXIS 1777 (La. 1989), overruled by State v. Hall, 555 So. 2d 495, 1989 La. App. LEXIS 2614 (La.App. 4 Cir. 1989).

Officer had reasonable suspicion under La. Code Crim. Proc. Ann. art. 215.1 to detain and frisk defendant for weapons based on tips from two individuals and the officer’s own observation. State v. Fayard, 537 So. 2d 347, 1988 La. App. LEXIS 2790 (Dec. 29, 1988), writ of certiorari denied by 541 So. 2d 871, 1989 La. LEXIS 1126 (La. 1989).

Based on the totality of the circumstances, police officers did not have a reasonable belief that a defendant was carrying a weapon or reasonable cause to pat him down, and illegal drugs found during a pat down should have been suppressed. State v. Cabler, 526 So. 2d 1177, 1988 La. App. LEXIS 507 (Apr. 6, 1988).

Pursuant to La. Code Crim. Proc. Ann. art. 215.1, a police officer was justified in conducting a pat-down search of a passenger who exited a vehicle stopped for traveling without lights because the stop occurred at night in a high crime area after an armed man had been reported in the area. State v. Lee, 520 So. 2d 1229, 1988 La. App. LEXIS 185 (Feb. 8, 1988).

Defendant’s mere presence in a high crime area did not present reasonable cause to suspect that defendant was involved in criminal activity; the investigatory stop and the search were unconstitutional, and the evidence seized was inadmissible. State v. Thibodeaux, 531 So. 2d 284, 1987 La. App. LEXIS 11254 (Dec. 9, 1987).

Under La. Code Crim. Proc. Ann. art. 215.1(B) once a lawful detention has occurred, a police officer is justified in frisking a suspect for weapons where the officer reasonably suspects he is in danger or that the suspect possesses a dangerous weapon. State v. Sabillion, 514 So. 2d 592, 1987 La. App. LEXIS 10288 (Oct. 7, 1987), writ of certiorari denied by 530 So. 2d 559, 1988 La. LEXIS 1708 (La. 1988).

Under La. Code Crim. Proc. Ann. art. 215.1(B) police had reasonable cause to remove a suspect’s backpack and seize a gun that protruded from it during a lawful stop and frisk. State v. Sabillion, 514 So. 2d 592, 1987 La. App. LEXIS 10288 (Oct. 7, 1987), writ of certiorari denied by 530 So. 2d 559, 1988 La. LEXIS 1708 (La. 1988).

Where a seizure of drugs from defendants’ pockets followed a pat down showing the men to be unarmed, a frisk allowed by La. Code Crim. Proc. Ann. art. 215.1, where an officer felt himself in danger, should have ceased, but the evidence required suppression only because no probable caused existed that allowed the officer to believe the pocket items were drugs. State v. Washington, 501 So. 2d 1086, 1987 La. App. LEXIS 8527 (Jan. 21, 1987).

Police officer had reasonable cause to stop defendant for riding his bicycle without a municipal bicycle license attached; the officer further had probable cause to search defendant after seeing a gun-shaped bulge in defendant’s back pocket. State v. Hunter, 499 So. 2d 383, 1986 La. App. LEXIS 8219 (Nov. 14, 1986).

Officers had a reasonable suspicion that car’s passengers had just conducted a drug deal at a residence and were justified in pursuing and stopping the car to investigate, identifying themselves, and asking the car’s occupants for identification; additionally, the officers were justified in conducting a search of the floorboard after one of the passengers reached under the front seat because the passenger’s action was sufficient to cause the officers to fear for their safety. State v. Williams, 489 So. 2d 286, 1986 La. App. LEXIS 6803 (May 12, 1986).

Under La. Code Crim. Proc. Ann. art. 215.1(B), once officers had lawfully detained defendant, the officers were justified in frisking defendant for weapons under circumstances where they reasonably suspected they were in danger of life or limb; thereafter, drugs found in plain view in a towel lawfully seized were admissible under the plain view exception. State v. Anderson, 478 So. 2d 163, 1985 La. App. LEXIS 10053 (Oct. 15, 1985).

Pursuant to La. Code Crim. Proc. Ann. art. 215.1, a police officer was justified in detaining defendant and frisking him for weapons where he was alone with defendant late at night in a secluded area and had a reasonable suspicion of criminal conduct. State v. Rodriguez, 476 So. 2d 994, 1985 La. App. LEXIS 9871 (Oct. 8, 1985).

Patrol officer had sufficient reasonable suspicion to stop a defendant for questioning after noticing his car parked in the street outside an empty duplex in a high-crime neighborhood at night, to ask for identification under La. Code Crim. Proc. Ann. art. 215.1(a), and to frisk the defendant for concealed weapons pursuant to art. 215.1(b) after the defendant reached under his car seat, ostensibly to pull out marijuana concealed there. State v. Walters, 464 So. 2d 1052, 1985 La. App. LEXIS 8383 (Feb. 26, 1985).

Deputy had probable cause to stop defendant pursuant to La. Code Crim. Proc. Ann. art. 215.1 given that defendant was the same race as that provided by the witnesses and his physical and temporal proximity to the murder scene. State v. Wilson, 467 So. 2d 503, 1985 La. LEXIS 8035 (Feb. 26, 1985), writ of certiorari denied by 474 U.S. 911, 106 S. Ct. 281, 88 L. Ed. 2d 246, 1985 U.S. LEXIS 5002 (1985).

Where a police officer saw an unusual bulge in defendant’s pant leg, which he suspected was a weapon, the officer was justified in conducting a limited protective search for weapons because the situation presented an immediate danger to the public due to the fact that defendant was in a nightclub. State v. Schuler, 457 So. 2d 1240, 1984 La. App. LEXIS 9577 (Oct. 9, 1984), writ of certiorari denied by 462 So. 2d 191, 1984 La. LEXIS 10468 (La. 1984).

U.S. Const. amend. IV and La. Const. art. I, § 5 protect against unreasonable searches and seizures; however, the right of law enforcement officers to stop and interrogate one reasonably suspected of criminal conduct is recognized by La. Code Crim. Proc. Ann. art. 215.1, as well as by both state and federal jurisprudence. State v. Bethley, 452 So. 2d 367, 1984 La. App. LEXIS 9204 (June 26, 1984).

Officer’s retrieval of a baggie during a Terry frisk did not violate the constitutional prohibition against unreasonable search and seizures because, based on the informant’s information, the officer had probable cause to believe that the drug dealer had committed an offense. State v. Bearden, 449 So. 2d 1109, 1984 La. App. LEXIS 8658 (Apr. 9, 1984), writ of certiorari denied by 452 So. 2d 179, 1984 La. LEXIS 9236 (La. 1984).

When defendant was seen in the area of a reported rape and break-in, ran when seen by police, and wore shoes with distinctive soles connected with other rapes in the area, officers had reasonable suspicion to support a Terry stop. State v. Goodson, 444 So. 2d 1337, 1984 La. App. LEXIS 7894 (Jan. 16, 1984), review denied by 449 So. 2d 1027, 1984 La. LEXIS 8838 (La. 1984).

Agents of a parish sheriff’s office were justified in subjecting defendant to a Terry stop because they had a reasonable belief that defendant was transporting drugs; the agents knew that defendant arrived from a source city for the transportation of drugs into New Orleans; defendant was visibly nervous; he claimed a relatively small piece of luggage compared to the length of his flight; he was traveling under an alias; and, he purchased a one-way ticket with cash. State v. Ossey, 446 So. 2d 280, 1984 La. LEXIS 7985 (Jan. 16, 1984), writ of certiorari denied by 469 U.S. 916, 105 S. Ct. 293, 83 L. Ed. 2d 228, 1984 U.S. LEXIS 4012, 53 U.S.L.W. 3289 (1984).

Where the officers were justified in believing they were in danger and in interrupting the consummation of criminal activity, their frisk of defendant under La. Code Crim. Proc. Ann. art. 215.1 (B) was justified. State v. Miller, 440 So. 2d 867, 1983 La. App. LEXIS 9469 (Oct. 24, 1983).

To assess the validity of an investigatory (Terry) stop and La. Code Crim. Proc. Ann. art. 215.1, the critical inquiry focuses on the knowledge in the officers’ possession at the time of the stop and whether that knowledge constitutes reasonable cause for such a stop. State v. Williams, 421 So. 2d 874, 1982 La. LEXIS 12272 (Oct. 18, 1982).

Based on the aroma of marijuana from defendants’ direction and defendants’ guilty behavior as officers approached, the officers were had reason to suspect that defendants were committing an offense and, therefore, their stop of defendants was warranted under La. Code Crim. Proc. Ann. art. 215.1; hence, on certiorari the court reversed the part of the judgment that granted defendants’ motion to suppress the marijuana that they had thrown down when the officers approached because that marijuana had been abandoned and was, therefore, admissible in evidence. State v. Spears, 395 So. 2d 762, 1981 La. LEXIS 7305 (Mar. 2, 1981).

Police officers had reasonable cause to conduct an investigatory stop where the defendant was acting nervous, was in a high crime area, seemed to make out the officers as police in an unmarked car, and started running away from them; thereafter, because defendant was wearing a leather jacket that made a visual check for bulges inadequate, the police properly frisked the defendant for their own safety. State v. Wade, 390 So. 2d 1309, 1980 La. LEXIS 9371 (Nov. 10, 1980), writ of certiorari denied by 451 U.S. 989, 101 S. Ct. 2326, 68 L. Ed. 2d 848, 1981 U.S. LEXIS 2114, 49 U.S.L.W. 3864 (1981).

Because defendant’s possession of a shotgun on his property did not constitute criminal activity, and because he cooperated fully with the police, there was no justification to detain defendant and frisk him for weapons pursuant to La. Code Crim. Proc. Ann. art. 215.1(B). State v. Snoddy, 389 So. 2d 377, 1980 La. LEXIS 8762 (Oct. 6, 1980).

Defendant was properly convicted of possession of a firearm after having been previously convicted of simple robbery because the police were justified in making an investigatory stop of defendant under La. Code Crim. Proc. Ann. art. 215.1 and under La. Code Crim. Proc. Ann. art. 215.1(B), once a lawful detention was made, a weapons frisk was justified where the police had information that defendant had a gun. State v. Jernigan, 377 So. 2d 1222, 1979 La. LEXIS 7635 (Dec. 13, 1979), writ of certiorari denied by 446 U.S. 958, 100 S. Ct. 2930, 64 L. Ed. 2d 816, 1980 U.S. LEXIS 1780 (1980).

Although police had a reasonable suspicion that the occupants of a vehicle were engaged in drug offenses such that the police were legally entitled to make an investigative stop, the police exceeded their statutory and constitutional authority in searching the vehicle after the occupants had, at the request of police, exited the vehicle and presented identification and been patted down with no illegal items found. State v. Shivers, 346 So. 2d 657, 1977 La. LEXIS 5001 (May 16, 1977).

Officers had probable cause to stop defendant’s car based on a tip they received from a reliable informer, and they were justified in removing defendant from the car for a pat-down when his movement suggested to him that he had a weapon; heroin that was visible in plain view on his seat after he was removed from the car was therefore lawfully seized. State v. Dixon, 337 So. 2d 1165, 1976 La. LEXIS 4444 (Oct. 6, 1976).

A warrantless search of defendant was not proper as a stop and frisk search under La. Code Crim. Proc. Ann. art. 215.1 because the officers did not have reasonable grounds to believe defendant was committing or was about to commit a crime and they only observed what they thought was suspicious activity. State v. Truss, 317 So. 2d 177, 1975 La. LEXIS 4402 (July 25, 1975).

Police were allowed to pat down and temporarily detain defendant pursuant to La. Code Crim. Proc. Ann. art. 215.1 when there had been armed robberies in the area, defendant appeared nervous, and defendant’s companion had been discovered with a gun. State v. Winesberry, 256 LA. 523, 237 So. 2d 364, 1970 La. LEXIS 3663 (June 29, 1970).

••• Vehicle Searches. — Where defendant pled guilty to possession of cocaine between 200 and 400 grams, there was no unlawful seizure of the drugs and it was not error to have denied the motion to suppress the drugs where defendant was stopped for failing to signal a turn and the duration of the stop was justifiably extended by the deputy’s search of the car after he saw defendant place an item under the passenger’s seat. State v. Preston, 880 So. 2d 64, 2004 La. App. LEXIS 1867 (July 27, 2004).

Cocaine that was seen by a state trooper in defendant’s car inside a sunglass case, and cocaine that was found on defendant’s person after a pat down search, was constitutionally seized; the initial investigatory stop of defendant’s car was valid as he had expired license tags, and his initial identification, when he claimed to be somebody he was not, raised suspicions. State v. Howard, 814 So. 2d 47, 2002 La. App. LEXIS 887 (Mar. 28, 2002), writ denied by La. 2002-1485, 843 So. 2d 1120, 2003 La. LEXIS 1647 (La. May 16, 2003).

Trial court did not err in failing suppress marijuana found upon a search of defendant’s vehicle after his arrest for driving under the influence; although La. Code Crim. Proc. Ann. art. 215.1(D) prohibits an officer from detaining a motorist longer than necessary to complete an investigation, an immediate search was justified because defendant’s condition indicated that other contraband contributed to defendant’s state. State v. Barlow, 792 So. 2d 63, 2001 La. App. LEXIS 1721 (June 27, 2001), writ denied by La. 2001-2104, 817 So. 2d 89, 2002 La. LEXIS 1677 (La. May 31, 2002).

When an automobile passenger fled and the driver was unable to produce a driver’s license, the police were justified in searching the otherwise protected areas of defendant’s vehicle, pursuant to La. Code Crim. Proc. Ann. art. 215.1 State v. Mitchell, 731 So. 2d 319, 1999 La. App. LEXIS 281 (Feb. 3, 1999).

Trial court’s order that refused to suppress evidence discovered and seized by the police from defendant’s vehicle was affirmed; the police acted within their authority under La. Rev. Crim Proc. Ann. art. 215.1 in detaining defendant and searching his vehicle where he attempted to drive away while the police searched his apartment and police noticed that he threw a bag into the vehicle as he attempt to depart. State v. Wilson, 720 So. 2d 710, 1998 La. App. LEXIS 2638 (Sept. 16, 1998).

Officer had authority to stop a man for speeding on the highway, then search his vehicle even though he was standing outside the vehicle, pursuant to La. Code Crim. Proc. Ann. art. 215.1(A). State v. Davis, 612 So. 2d 256, 1992 La. App. LEXIS 4100 (Dec. 29, 1992).

Officers had reasonable suspicion to stop a vehicle after an officer observed a man in a group where gunshots had been fired get into the car thus, a warrantless weapons search was lawful because the officers had a reasonable suspicion an individual who had recently discharged a firearm was in the vehicle and the officers wanted to prevent the suspects from arming themselves. The subsequent search of a brown pill bottle was justified under the plain view exception to the warrant requirement because the officer had probable cause for opening the bottle where the officer’s experience indicated that the substance was likely to be crack cocaine. State v. Williams, 605 So. 2d 716, 1992 La. App. LEXIS 2730 (Sept. 23, 1992).

Where a defendant and his passenger were stopped for questioning based on an articulated suspicion that they were involved in criminal activity, the stop was justified under La. Code Crim. Proc. Ann. art. 215.1; furthermore, the police officer’s retrieval of the defendant’s gun was undertaken for safety reasons and with the defendant’s permission, and, while retrieving the gun, the officer saw crack cocaine in plain view, so the cocaine was lawfully seized and defendant’s rights under U.S. Const. amend. IV and La. Const., art. I, § 5 were not violated. State v. Tolliver, 556 So. 2d 166, 1990 La. App. LEXIS 108 (Jan. 17, 1990).

• Preliminary Proceedings

•• Preliminary Hearings

••• General Overview. — Under La. Code Crim. Proc. Ann. art. 215.1, a police officer may stop and investigate an individual if he has reasonable suspicion, which must be based upon particular articulable facts and circumstances known to the officer at the time the individual is approached; an officer’s background, training, and common sense may be considered in determining if the inferences drawn from the facts presented are reasonable. State v. Watson, 763 So. 2d 713, 2000 La. App. LEXIS 1473 (May 3, 2000).

• Pretrial Motions & Procedures

•• Suppression of Evidence. — Where officers were alerted to defendant by the marijuana smoke coming from defendant’s car, and therefore had probable cause to investigate, three factors supported applying the “plain feel” exception: (1) the location, texture, and packaging of the cocaine, (2) the concealed object had a texture consistent with cocaine, a hard, rock-like texture, and (3) the concealed object was packaged consistent with that commonly used to package cocaine, plastic; given those factors, the cocaine was lawfully seized pursuant to the “plain feel” exception. State v. Craft, 870 So. 2d 359, 2004 La. App. LEXIS 633 (Mar. 10, 2004), writ denied by La. 2004-0923, 883 So. 2d 1005, 2004 La. LEXIS 2744 (La. Oct. 1, 2004).

In a criminal prosecution, the trial court was not required to suppress evidence of marijuana seized from defendant’s pocket during a lawful frisk where observation of a drug transaction gave police officers reasonable suspicion to detain defendant. State v. Bradley, 867 So. 2d 31, 2004 La. App. LEXIS 124 (Jan. 28, 2004).

Investigatory stop of defendant was justified by reasonable suspicion where officers approached her in an area known for drug sales and saw her place contraband in her mouth, and defendant was not entitled to suppress evidence of cocaine which fell from her mouth during the police encounter. State v. Massey, 866 So. 2d 965, 2004 La. App. LEXIS 54 (Jan. 27, 2004).

Investigatory stop was valid and the trial court’s admission of drug evidence was, therefore, proper where a detective’s actions were based on information from a reliable informant who knew defendant by name, detailed when the criminal activity would occur, described those involved, the detective observed an exchange between defendant and a second person, and the detective saw defendant furtively place something in the handle of his car door which was later found to have been a bag of crack cocaine. State v. Melancon, 860 So. 2d 225, 2003 La. App. LEXIS 2931 (Oct. 28, 2003), writ denied by La. 2003-3503, 870 So. 2d 297, 2004 La. LEXIS 1397 (La. Apr. 23, 2004).

Under the totality of circumstances, an officer had a reasonable suspicion of criminal activity when a vehicle was stopped because the officer had a plausible explanation for not stopping the vehicle as soon as a traffic offense was committed, the vehicle did not stop to wait for another vehicle in its party that had been pulled over, and the officer was aware that drug traffickers had the practice of traveling in pairs; therefore, a motion to suppress evidence should have been denied. State v. Morris, 854 So. 2d 989, 2003 La. App. LEXIS 2427 (Sept. 10, 2003), writ denied by La. 2003-2853, 855 So. 2d 743, 2003 La. LEXIS 3000 (La. Oct. 15, 2003).

Officer saw defendant toss away a clear plastic baggie and the officer testified that in his experience defendant was disposing of drugs, which gave the police a reasonable suspicion to detain defendant for possible criminal activity. Once the other officer found the baggie containing suspected cocaine, the officers had probable cause to arrest defendant; thus, pursuant to La. Const. art. 1, § 5 and La. Code Crim. Proc. Ann. art. 215.1, the trial court did not err in denying his motions to suppress and his detention and arrest were legal. State v. Holloway, 847 So. 2d 200, 2003 La. App. LEXIS 1396 (May 16, 2003), writ of certiorari denied by La. 2003-1720, 861 So. 2d 558, 2003 La. LEXIS 3722 (La. Dec. 19, 2003), writ denied by La. 2003-1929, 861 So. 2d 560, 2003 La. LEXIS 3728 (La. Dec. 19, 2003).

Reviewing court should give deference to the inferences and deductions of a trained police officer that might well elude an untrained person, as an officer’s experience, his knowledge of recent criminal patterns, and his knowledge of an area’s frequent incidence of crime, are factors that may support reasonable suspicion for an investigatory stop; in determining whether the a court’s ruling on a defendant’s motion to suppress is correct, an appellate court may consider pertinent evidence adduced at both the suppression hearing and at trial. State v. Davis, 841 So. 2d 952, 2003 La. App. LEXIS 476 (Feb. 25, 2003), writ of certiorari denied by La. 2003-0948, 857 So. 2d 516, 2003 La. LEXIS 3284 (La. Nov. 7, 2003).

Officers established reasonable suspicion to stop defendant in a high crime area notorious for car theft with another in a lookout position, type of car defendant was leaning into was a model that was commonly and easily stolen; and the lookout and defendant quickly retreated into the residence, where officers detained defendant and he then defendant dropped a bag of heroin, and therefore, the motion to suppress was properly denied. State v. Dupleche, 823 So. 2d 1018, 2002 La. App. LEXIS 2440 (July 17, 2002), writ denied by La. 2002-2481, 847 So. 2d 1253, 2003 La. LEXIS 2146 (La. June 27, 2003).

Seizure of evidence was invalid pursuant to La. Const. art. I, § 5, because there was no valid investigatory stop pursuant to La. Code Crim. Proc. Ann. art. 215.1, where the police officer had not observed defendant do anything but stand on the sidewalk in front of a house, had not received any information that a crime had been committed, and had not observed anything that would indicate a crime was about to be committed; although the character of the area as high crime and the hour of the contact were factors which could be considered in determining whether there was reasonable suspicion that criminal conduct was imminent, those factors alone were not sufficient to justify reasonable suspicion and they were the only facts upon which the officer supported his actions in conducting the investigatory stop. State v. Camese, 786 So. 2d 763, 2001 La. App. LEXIS 811 (Apr. 11, 2001).

“Reasonable suspicion” to stop is something less than the probable cause required for an arrest, and the reviewing court must look to the facts and circumstances of each case to determine whether a detaining officer had sufficient facts within his knowledge to justify an infringement of the suspect’s rights; evidence derived from an unreasonable stop, i.e., seizure, will be excluded from trial. State v. Howard, 787 So. 2d 404, 2001 La. App. LEXIS 1191 (Apr. 11, 2001), writ denied by La. 2001-1381, 813 So. 2d 417, 2002 La. LEXIS 1340 (La. Apr. 19, 2002).

Pursuant to La. Code Crim. Proc. Ann. art. 215.1, an officer lawfully stopped the car in which defendant was a passenger for a suspected violation of La. Rev. Stat. Ann. § 32:361.1, which provided criminal penalties for infractions of restrictions on how darkly car windows could be tinted; therefore, because the stop was lawful, defendant’s motion to suppress evidence was denied because the officer smelled marijuana and saw defendant attempting to hide something after voluntarily opening the car door as the officer approached, and lawfully ordered defendant out of the car, whereupon he saw a marijuana cigar in plain view. State v. Wyatt, 775 So. 2d 481, 2000 La. App. LEXIS 2516 (Sept. 27, 2000).

Grant of defendant’s motion to suppress evidence under La. Code Crim. Proc. Ann. art. 703 was reversed because police officers had reasonable suspicion that defendant intended to engage in unlawful conduct and was about to commit an offense under La. Code Crim. Proc. Ann. art. 215.1; the arresting officers possessed reasonable suspicion sufficient to conduct an investigatory stop of defendant prior to defendant’s entering his wife’s residence because the officers had heard defendant state that he was going to get a gun while defendant was engaged in a verbal altercation with others. State v. Hamilton, 770 So. 2d 413, 2000 La. App. LEXIS 2493 (Sept. 13, 2000).

Even though the State showed a basis for a stop and a frisk, the State failed to show that a crack pipe was discovered pursuant to the “plain feel” exception to La. Code Crim. Proc. Ann. art. 215.1(B) because nothing in the officer’s testimony explained that his “tactile discovery” of a “cylinder-like item” led him to conclude that it was either a weapon or contraband; the testimony suggested that only upon removing the object was the officer aware that it was a crack pipe. State v. Lipscomb, 770 So. 2d 29, 2000 La. App. LEXIS 2498 (Sept. 13, 2000), vacated by, substituted opinion at, remanded by La. App. 99-2094, 823 So. 2d 425, 2002 La. App. LEXIS 2335 (La.App. 4 Cir. July 3, 2002).

Where officers did not have probable cause to stop defendant, but saw defendant putting something in his pocket, defendant was entitled to suppression of evidence obtained when officers put their hands in his pockets and retrieved the object without conducting a pat-down frisk for their safety, as permitted under La. Code Crim. Proc. Ann. art. 215.1. State v. Tyler, 759 So. 2d 177, 2000 La. App. LEXIS 1075 (Mar. 29, 2000).

Where an initial police encounter was based on an officer’s receipt of complaints regarding a particular room in a motel, and also on his past history of arrests and convictions in connection with the motel, a known location for drug activity, and also on an informant’s tip corroborating information regarding the room and a certain person, which information was corroborated by the officers who observed a similar person exit that specific room, under La. Code Crim. Proc. Ann. art. 215.1A and the relevant jurisprudence, the officers had reasonable cause for an investigatory detention, thereby placing them in a position from which they could observe the person drop a packet, which was later determined to contain cocaine; a motion to suppress the cocaine was properly denied. State v. Spotville, 752 So. 2d 244, 1999 La. App. LEXIS 3627 (Dec. 21, 1999), remanded by La. 2001-0802, 791 So. 2d 646, 2001 La. LEXIS 1175 (La. May 4, 2001).

No basis existed for suppressing the crack cocaine that was seized from a cereal box in a store in which the police officers followed defendant after observing his likely participation in a drug sale; that reasonable suspicion of criminal activity justified stopping defendant in the store pursuant to La. Code Crim. Proc. Ann. art. 215.1 and defendant placing the cocaine in the cereal box prior to being stopped by the police was an act of abandonment that justified introducing the cocaine. State v. Dennis, 753 So. 2d 296, 1999 La. App. LEXIS 3090 (Sept. 22, 1999).

Even if police officer had reasonable cause, pursuant to La. Code Crim. Proc. Ann. art. 215.1, to stop defendant’s vehicle based on a traffic violation, there was no probable cause to believe the bag in the back of the truck contained contraband where the officer had not received a detailed tip, did not see defendant engage in a suspected drug transaction, and did not confirm defendant’s identity; where there was no factual basis for the search and seizure of the bag, the drugs discovered in it were suppressed. State v. Harris, 727 So. 2d 670, 1999 La. App. LEXIS 60 (Jan. 20, 1999).

Under La. Code Crim. Proc. Ann. art. 215.1, if police improperly stop a defendant in a public place whom they reasonably suspect is committing, has committed, or is about to commit an offense, then the evidence derived from the unreasonable search or seizure may be excluded from trial. State ex rel. J.B., 727 So. 2d 533, 1998 La. App. LEXIS 3826 (Dec. 16, 1998).

Under La. Code Crim. Proc. Ann. art. 215.1, if police improperly stop a defendant in a public place whom he reasonably suspects is committing, has committed, or is about to commit an offense, then the evidence derived from the unreasonable search or seizure may be excluded from trial. State v. Benjamin, 722 So. 2d 988, 1998 La. LEXIS 3508 (Dec. 1, 1998).

Defendant, who pled guilty to attempted possession of firearm by convicted felon, was not entitled to have evidence suppressed because a police officer observed the butt of the gun, while conducting a lawful stop based upon a reasonable suspicion. State v. Stamp, 718 So. 2d 531, 1998 La. App. LEXIS 2371 (July 28, 1998).

Trial court’s grant of defendant’s motion to suppress evidence of cocaine was improper because given the totality of the circumstances, the police officer had reasonable suspicion for an investigatory stop of defendant which included inquiry of his identity, which would have necessitated defendant spitting out the bag containing the cocaine; the evidence inevitably would have been properly discovered and seized when defendant gave his name and address. State v. Jones, 720 So. 2d 1, 1998 La. App. LEXIS 2407 (June 24, 1998).

Evidence seized from a defendant was improperly suppressed because the police conducted a search incident to an arrest, and not merely an investigatory stop pursuant to La. Code Crim. Proc. art. 215.1(A), because the police informed the defendant that he was under investigation and read him his Miranda rights. State v. Butler, 700 So. 2d 224, 1997 La. App. LEXIS 2160 (Aug. 27, 1997).

A defendant’s motion to suppress evidence should have been granted because the police, under La. Code Crim. Proc. art. 215.1, did not have sufficient information to stop the defendant and a second man who were simply walking down the street two blocks from a location where a possible burglary occurred. State v. McBarry, 699 So. 2d 127, 1997 La. App. LEXIS 2107 (Aug. 20, 1997).

Where there was no indication that defendant participated in any drug activity and she was not a resident of a house that was searched pursuant to a warrant, the police lacked reasonable suspicion under La. Code Crim. Proc. Ann. art. 215.1(A) to stop and search defendant; therefore, the evidence of cocaine found in defendant’s purse was properly suppressed. State v. Williams, 665 So. 2d 112, 1995 La. App. LEXIS 3129 (Nov. 16, 1995).

Officer’s stop of defendant’s car and pat-down of defendant was justified under La. Code Crim. Proc. Ann. art. 215.1(B) because the officers had just observed someone from the car participate in a drug deal and it was reasonable to believe that the suspects might be armed and dangerous; hence, defendant’s motion to suppress was improperly granted. State v. Wartberg, 586 So. 2d 627, 1991 La. App. LEXIS 2437 (Sept. 12, 1991), limited by State v. Smith-Holmes, La. App. 2001-1810, 815 So. 2d 351, 2002 La. App. LEXIS 1404 (La.App. 4 Cir. Mar. 27, 2002).

Where officers were informed that a man of a certain description was selling drugs in a certain area, the officers had a reasonable suspicion of criminal activity to perform an investigatory stop of defendant, who matched the description perfectly; therefore, the officers’ seizure of cocaine abandoned by defendant was lawful and the trial court erred in granting defendant’s motion to suppress the cocaine evidence. State v. Massey, 529 So. 2d 139, 1988 La. App. LEXIS 1537 (July 12, 1988).

Based on the totality of the circumstances, police officers did not have a reasonable belief that a defendant was carrying a weapon or reasonable cause to pat him down, and illegal drugs found during a pat down should have been suppressed. State v. Cabler, 526 So. 2d 1177, 1988 La. App. LEXIS 507 (Apr. 6, 1988).

Where a seizure of drugs from defendants’ pockets followed a pat down showing the men to be unarmed, a frisk allowed by La. Code Crim. Proc. Ann. art. 215.1, where an officer felt himself in danger, should have ceased, but the evidence required suppression only because no probable caused existed that allowed the officer to believe the pocket items were drugs. State v. Washington, 501 So. 2d 1086, 1987 La. App. LEXIS 8527 (Jan. 21, 1987).

Trial court properly denied a motion to suppress the evidence of contraband seized by the police from the baggage compartment of an airplane because the police officer was authorized to make an investigatory stop under La. Code Crim. Proc. Ann. art. 215.1 after observing a small airplane landing at night in a local airport, and the defendants’ answers to questions gave the officer cause to believe that they were engaged in illegal activities. State v. Merchant, 490 So. 2d 336, 1986 La. App. LEXIS 7058 (May 28, 1986), writ of certiorari denied by 496 So. 2d 326, 1986 La. LEXIS 7521 (La. 1986).

Where an investigatory stop under La. Code Crim. Proc. Ann. art. 215.1 was supported by reasonable cause because defendant’s car was in proximity to the robberies, defendant attempted to flee when the siren sounded, and defendant ducked down in the seat, and defendant’s appearance matched a description of the perpetrators, sufficient probable cause existed in support of the stop and seizures. State v. Toussaint, 429 So. 2d 206, 1983 La. App. LEXIS 7835 (Feb. 22, 1983).

Where defendant was convicted of possessing heroin, it was not error to overrule defendant’s motion to suppress physical evidence, since the seizure of defendant by police was proper, the arrest was constitutionally valid, and the evidence seized during the search was properly admissible at trial. State v. Robinson, 342 So. 2d 183, 1977 La. LEXIS 5382 (Jan. 24, 1977).

• Trials

•• Burdens of Proof

••• Prosecution. — Where informant stated that defendant would deliver heroin to a particular convenience store, at a specific time, the informant identified defendant from a photograph, and at the scene, and the testimony was clear on the past reliability of the informant was shown, and although the informant did not describe defendant’s vehicle, there was reasonable suspicion to justify the investigatory stop, which led to seizure of drugs from the two involved defendants. State v. Cooley, 857 So. 2d 1209, 2003 La. App. LEXIS 2655 (Sept. 30, 2003), writ denied by La. 2003-3107, 869 So. 2d 818, 2004 La. LEXIS 803 (La. Mar. 12, 2004).

Informant shown to be reliable stated that defendant would deliver heroin to a particular convenience store, at a specific time, the informant identified defendant from a photograph, and at the scene, and although the informant did not describe defendant’s vehicle, there was reasonable suspicion to justify the investigatory stop, which led to seizure of drugs from the two involved defendants. State v. Cooley, 857 So. 2d 1209, 2003 La. App. LEXIS 2655 (Sept. 30, 2003), writ denied by La. 2003-3107, 869 So. 2d 818, 2004 La. LEXIS 803 (La. Mar. 12, 2004).

• Appeals

•• Standards of Review

••• General Overview. — Officers had a reasonable suspicion to justify their investigatory stop of the occupants of the vehicle and to conduct a protective frisk of defendant, where both officers were experienced in narcotics and familiar with the smell of marijuana, and they both smelled marijuana emanating from defendant’s vehicle; moreover, the occupants’ suspicious movements upon exiting the vehicle, coupled with the well-known “drug trade-weapons” connection, provided the officers with a basis for being concerned about their safety. State v. Craft, 870 So. 2d 359, 2004 La. App. LEXIS 633 (Mar. 10, 2004), writ denied by La. 2004-0923, 883 So. 2d 1005, 2004 La. LEXIS 2744 (La. Oct. 1, 2004).

In determining whether the police possessed the requisite minimal level of objective justification for an investigatory stop based on reasonable suspicion of criminal activity, reviewing courts must look at the totality of the circumstances of each case, a process which allows officers to draw on their own experience and specialized training to make inferences from and deductions about the cumulative information available to them that might well elude an untrained person. State v. Bradley, 867 So. 2d 31, 2004 La. App. LEXIS 124 (Jan. 28, 2004).

In reviewing whether the totality of circumstances justify an investigatory stop, the reputation of an area is an articulable fact upon which a police officer may legitimately rely and is therefore relevant in the determination of reasonable suspicion; further, the assessment by a reviewing court of the cumulative information known to the officers avoids a “divide-and-conquer analysis” by which the whole becomes less than the sum of its parts where each circumstance examined individually may appear readily susceptible to an innocent explanation. State v. Bradley, 867 So. 2d 31, 2004 La. App. LEXIS 124 (Jan. 28, 2004).

Reviewing court should give deference to the inferences and deductions of a trained police officer that might well elude an untrained person, as an officer’s experience, his knowledge of recent criminal patterns, and his knowledge of an area’s frequent incidence of crime, are factors that may support reasonable suspicion for an investigatory stop; in determining whether the a court’s ruling on a defendant’s motion to suppress is correct, an appellate court may consider pertinent evidence adduced at both the suppression hearing and at trial. State v. Davis, 841 So. 2d 952, 2003 La. App. LEXIS 476 (Feb. 25, 2003), writ of certiorari denied by La. 2003-0948, 857 So. 2d 516, 2003 La. LEXIS 3284 (La. Nov. 7, 2003).

Reasonable suspicion for an investigatory stop pursuant to La. Code Crim. Proc. Ann. art. 215.1 is something less than the probable cause required for an arrest, and the reviewing court must look to the facts and circumstances of each case to determine whether the detaining officer had sufficient articulable facts within his knowledge to justify an infringement of the suspect’s rights. State v. Sheehan, 740 So. 2d 127, 1998 La. App. LEXIS 3782 (Dec. 9, 1998), reversed by, remanded by La. 99-0725, 767 So. 2d 1, 1999 La. LEXIS 3659 (La. July 2, 1999).

In reviewing the totality of circumstances for an investigatory stop pursuant to La. Code Crim. Proc. Ann. art. 215.1, the officer’s past experience, training, and common sense may be considered in determining if his inferences from the facts at hand were reasonable. State v. Sheehan, 740 So. 2d 127, 1998 La. App. LEXIS 3782 (Dec. 9, 1998), reversed by, remanded by La. 99-0725, 767 So. 2d 1, 1999 La. LEXIS 3659 (La. July 2, 1999).

••• Substantial Evidence

•••• General Overview. — Sufficient evidence was presented to support defendant’s conviction for possession of a controlled substance; the observations of police officers, evidence seized from defendant, and the circumstances surrounding defendant’s arrest established that defendant knowingly and intentionally possessed the controlled substance. State v. Walker, 747 So. 2d 133, 1999 La. App. LEXIS 2492 (Sept. 24, 1999).

EVIDENCE

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor. — If a defendant abandoned a cocaine pipe as a result of an actual stop or an imminent actual stop, the officers involved had to have at least reasonable cause or suspicion to support the stop pursuant to La. Code Crim. Proc. Ann. art. 215.1; therefore, a cocaine pipe was admissible as evidence where it was abandoned but not prior to an imminent actual stop. State v. Allen, 792 So. 2d 93, 2001 La. App. LEXIS 1804 (July 18, 2001).

No basis existed for suppressing the crack cocaine that was seized from a cereal box in a store in which the police officers followed defendant after observing his likely participation in a drug sale; that reasonable suspicion of criminal activity justified stopping defendant in the store pursuant to La. Code Crim. Proc. Ann. art. 215.1 and defendant placing the cocaine in the cereal box prior to being stopped by the police was an act of abandonment that justified introducing the cocaine. State v. Dennis, 753 So. 2d 296, 1999 La. App. LEXIS 3090 (Sept. 22, 1999).

Where defendant had thrown away drug evidence on the approach of police officers, and no detention was imminent at the time that he abandoned the evidence, his motion to suppress the drug evidence was without merit because he had no expectation of privacy at the time of the abandonment. State v. Nelson, 674 So. 2d 329, 1996 La. App. LEXIS 976 (Apr. 30, 1996).

•• Weight & Sufficiency. — Where defendant fled from police during a Terry stop, the trial court did not err in denying a motion to suppress evidence of cocaine found in his pocket; the initial stop and subsequent arrest had been lawful and drug seizure was the result of a valid search. State v. Davis, 841 So. 2d 952, 2003 La. App. LEXIS 476 (Feb. 25, 2003), writ of certiorari denied by La. 2003-0948, 857 So. 2d 516, 2003 La. LEXIS 3284 (La. Nov. 7, 2003).

Sufficient evidence was presented to support defendant’s conviction for possession of a controlled substance; the observations of police officers, evidence seized from defendant, and the circumstances surrounding defendant’s arrest established that defendant knowingly and intentionally possessed the controlled substance. State v. Walker, 747 So. 2d 133, 1999 La. App. LEXIS 2492 (Sept. 24, 1999).

• Relevance

•• Prior Acts, Crimes & Wrongs. — The action of a person in fleeing from the police who were seeking to question him in itself was inherently suspicious and justified an investigation by a police officer exercising common sense; under La. Code Crim. Proc. Ann. art. 215.1, an officer was authorized to stop and frisk the defendant based on the high crime area and the defendant’s evasive conduct. State v. Boson, 778 So. 2d 687, 2001 La. App. LEXIS 155 (Jan. 17, 2001), writ denied by La. 2001-0430, 824 So. 2d 1192, 2002 La. LEXIS 2611 (La. Sept. 13, 2002).

•• Relevant Evidence. — Conformity to a drug courier profile was part of the basis for reasonable cause to stop and question defendant in accordance with La. Code Crim. Proc. Ann. art. 215.1, but testimony that he conformed to the profile had relevance and was prejudicial in determining at trial whether he in fact intended to deliver drugs in his possession. State v. Brown, 370 So. 2d 547, 1979 La. LEXIS 6277 (Apr. 9, 1979).

TORTS

• Intentional Torts

•• False Imprisonment

••• General Overview. — Innocent bystander’s refusal to supply his name and address to a police officer, upon inquiry authorized by La. Code Crim. Proc. Ann. art. 215.1, including the bystander’s use of profanity toward the officer, was not a basis for the bystander’s arrest. Norrell v. Monroe, 375 So. 2d 159, 1979 La. App. LEXIS 2944 (Aug. 27, 1979).

TRANSPORTATION LAW

• Private Vehicles

•• Safety Standards

••• General Overview. — Trial court did not err in denying defendant’s motion to suppress evidence of cocaine where, because he was driving at night with no lights, a violation of La. Rev. Stat. Ann. § 32:301, the deputies were justified in stopping him. After defendant exited his vehicle, the deputy performed a pat down of defendant and conducted a field interview, the deputy then looked through the open driver’s side door and saw a small off-white, rock-like substance, suspecting the item was crack cocaine, the deputy collected it; the appellate court held that the crack cocaine was in plain view, it was in defendant’s immediate control, and was thus, lawfully seized. State v. Walker, 853 So. 2d 61, 2003 La. App. LEXIS 2224 (July 29, 2003), writ of certiorari denied by La. 2003-2343, 865 So. 2d 738, 2004 La. LEXIS 410 (La. Feb. 6, 2004).

La. Code Crim. Proc. Ann. art. 215.1, which authorizes law officers to stop individuals who are reasonably suspected of criminal activity, is limited by the 1995 amendments to La. Rev. Stat. Ann. § 32:295.1, which does not authorize the detention of a motorist on the basis of a suspected violation of that provision alone. State v. Barbier, 743 So. 2d 1236, 1999 La. LEXIS 2236 (Sept. 8, 1999).

•• Traffic Regulation

••• General Overview. — Absence of an inspection sticker justified officer’s stop of defendant’s vehicle, and ordering defendant to exit the car, and since there was no unlawful intrusion, the bottle containing cocaine that defendant threw to the ground, upon fleeing the scene, was lawfully seized. State v. Bright, 860 So. 2d 196, 2003 La. App. LEXIS 2975 (Oct. 28, 2003), writ of certiorari denied by La. 2003-3409, 869 So. 2d 875, 2004 La. LEXIS 1159 (La. Apr. 2, 2004).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Daytime traffic safety checkpoints of all motorists traveling public highways, implemented pursuant to written guidelines which contain appropriate safeguards, would be constitutional under the 4th Amendment of the U.S. Constitution. However, such checkpoints would violate a Louisiana citizen’s right to privacy under La. Const. art. 1, § 5, and therefore, are prohibited as a law enforcement technique., OPINION NUMBER 90-627, La. Atty. Gen. Op. No. 1990-627; 1991 La. AG LEXIS 12.

Southeastern Louisiana University is required to develop and adopt written security rules, regulations, and procedures, such that are necessary to serve campus buildings and residence halls, for example. Ultimately, however, the institution’s security policies should reflect furtherance of valid educational objectives, one of which would be creating and maintaining a safe and secure campus environment. Since R.S. 17:3351 vests the management boards with a duty to adopt security policies, perhaps they can provide direction in developing rules that demonstrate a sufficient connexity to educational processes., OPINION NUMBER 92-696, La. Atty. Gen. Op. No. 1992-696; 1992 La. AG LEXIS 614.

Using a K-9 police dog to detect the presence of drugs on a person constitutes a “search” under the Fourth Amendment of the U.S. Constitution, therefore a reasonable suspicion of wrong-doing must exist before a valid dog sniff can occur. Further, a canine sniff cannot be used to establish either the reasonable suspicion required to stop, nor the probable cause to search an individual., Opinion No. 97-82, La. Atty. Gen. Op. No. 1997-82; 1997 La. AG LEXIS 68.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Student Contribution: Pretrial Criminal Procedure. 44 La. L. Rev. 613 (November, 1983).

Review of Recent Development: 1992-1993: Louisiana Constitutional Law. 54 La. L. Rev. 683 (January, 1994).

Comment: Louisiana and the Justification for a Protective Frisk for Weapons. 54 La. L. Rev. 1369 (May, 1994).

Note: Analyzing Seizures Under the Louisiana Constitution After State v. Tucker: A Different Perspective. 54 La. L. Rev. 1731 (July, 1994).

Casenote: State v. Sylvia: How Possession of Drug Paraphernalia Containing Invisible Trace Amounts of Drug Residue Secures a Louisiana Prosecutor’s Conviction for Possession of Narcotics. 50 Loy. L. Rev. 287 (Spring, 2004).

Seizure Through the Looking Glass: Constitutional Analysis in Alice’s Wonderland N1. 22 S.U. L. Rev. 231 (Winter, 1995).

Recent Development: State v. Church: Dwi Roadblocks Are Per Se Unconstitutional in Louisiana — Search and Seizure Implications Beyond Roadblocks. 63 Tul. L. Rev. 1727 (June, 1989).

Art. 215.2. Detaining of persons on premises of correctional institution for questioning about contraband; detention for arrest.

A. A specifically authorized employee of a correctional institution may use reasonable force to detain a person for questioning on the premises of a correctional institution for a length of time not to exceed one hour, when he has reasonable cause to believe that the person is carrying contraband as defined in R.S. 14:402(D).

B. The specifically authorized employee, when he has reasonable cause to believe that the person is carrying contraband as defined in R.S. 14:402(D), may also detain such a person for arrest by a peace officer or for the procurement of a search warrant. The detention shall not constitute an arrest. (Added by Acts 1984, No. 236, § 1.)

Art. 216. Time and place of making arrest.

An arrest may be made on any day and at any time of the day or night, and at any place.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The above article clarifies in detail the source provision, which simply authorized arrest “at any time.” It is in accord with the A.L.I. Code,§23 and with the laws of other states. The article makes it crystal clear that an arrest may be made on Sunday (“any day”) and at any hour of the day (“day or night”).

(b) The provisions of former R.S. 15:83 and 15:84 are omitted because they merely reiterated the privilege from arrest granted by Const. Art. VIII,§8 and Art. III,§13, to electors attending elections and legislators attending sessions.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Discussion on when and how private security guards, contracted by the Federal government, may receive special deputy commissions on a parish and a statewide basis; limitations on their authority; regulations concerning carrying weapons., OPINION No. 83-652, La. Atty. Gen. Op. No. 1983-652; 1983 La. AG LEXIS 334.

Program/treatment facilities should cooperate to the fullest extent with local law enforcement officers who have an arrest warrant for an individual at such a facility., Opinion 03-0209, 2003 La. AG LEXIS 221.

Art. 217. Method of arrest by officer under warrant.

A peace officer, when making an arrest by virtue of a warrant, shall inform the person to be arrested of his authority and of the fact that a warrant has been issued for his arrest, unless he flees or forcibly resists before the officer has an opportunity to inform him, or unless the giving of such information would imperil the arrest. The officer need not have the warrant in his possession at the time of the arrest, but after the arrest, if the person arrested so requests, the warrant shall be shown to him as soon as practicable.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) There is little reason for the common law requirement that the officer must have the warrant in his possession at the time of the arrest. The fact of the issuance of the warrant, and not its physical possession at the moment, is the basis of the arrest. There may be situations where it will be physically impossible to exhibit the warrant immediately upon request. Under this article, embodying the A.L.I. and Louisiana source provisions, the officer must, if required by the person arrested, show him the warrant “as soon as practicable.” This is in accordance with the federal rule.

(b) Under the Louisiana source provision, former R.S. 15:69, the officer who made an arrest by virtue of a warrant was required “if possible,” to inform the person arrested that a warrant had been issued for his arrest. The above article adopts the A.L.I. Code provision, which specifically makes exceptions when the criminal prevents the information being given by fleeing or resisting the arrest, or when the giving of such information would imperil the arrest. The last exception covers, for example, the arrest of a known dangerous offender where the necessity of prompt action precludes an explanation at the time. This article contains a new requirement, not found in either of the source provisions, that the officer shall also inform the person of his authority. See Comment (b) under Article 218, relative to the time when the officer must inform the person of his authority and purpose.
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CRIMINAL LAW & PROCEDURE

• Arrests

•• Warrants. — Pursuant to La. Code Crim. Proc. Ann. art. 217, defendant’s arrest was legal because he was arrested in Mississippi on the basis of a warrant issued by a judge of the Fourth Judicial District Court and transmitted by teletype to Mississippi; it was not necessary that the officer have the warrant in his possession at the time of arrest. State v. Ford, 454 So. 2d 1226, 1984 La. App. LEXIS 9403 (Aug. 22, 1984).

Art. 218. Method of arrest without warrant.

A peace officer, when making an arrest without a warrant, shall inform the person to be arrested of his intention to arrest him, of his authority, and of the cause of the arrest. A private person, when making an arrest, shall inform the person to be arrested of his intention to arrest him and of the cause of the arrest.

The officer or private person making the arrest need not so inform the person to be arrested if the person is then engaged in the commission of an offense, or is pursued immediately after its commission or after an escape, or flees or forcibly resists before the officer or person making the arrest has an opportunity to so inform him, or when the giving of the information would imperil the arrest.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is based upon Secs. 25 and 26 of the A.L.I. Code of Criminal Procedure and is substantially identical with Arts. 70 and 71 of the 1928 Louisiana Code. The A.L.I. Commentary to Sec. 25 points out that, unlike the common law rule, the statutes in this country generally require the officer arresting without warrant to make some explanation when arresting. The commentary lists twenty states which have a requirement similar to A.L.I.§25. This article, with more particularity than the source provisions, specifies that the person to be arrested must be informed of the intention to arrest him.

(b) Arts. 217 and 218 require the officer to inform the person arrested of his authority and purpose “when making” the arrest, which is the language of the A.L.I. Code. The Louisiana source provision used “when arresting.” Cases cited in the A.L.I. Commentary to the source provision indicate that the notice must be given before or simultaneously with the arrest.

With respect to a private person making an arrest, the Louisiana source provision required that “before” the arrest the person to be arrested had to be informed of the intention to arrest him and the cause of the arrest. This article requires that the information be given by the private person “when making” the arrest, the same requirement which applies to an officer arresting without a warrant.

(c) The duty of the officer or private person making the arrest to inform the person to be arrested is subject to appropriate exceptions in situations where such a statement would be impossible or impractical. The exceptions in the situations wherein the person to be arrested is presently engaged in the commission of the offense or flees or resists arrest, are carried forward from both the A.L.I. and the Louisiana source provisions. The state statutes listed in the A.L.I. Commentary recognize similar exceptions. The exceptions in situations wherein the person to be arrested is pursued immediately after committing an offense or after an escape or when informing the person will imperil the arrest, are adopted from the A.L.I. Code.

(d) The last clause of Art. 70 of the 1928 Louisiana Code, relative to an officer arresting without a warrant, stated that the return of the officer making the arrest, indorsed upon the warrant upon which the accused person was subsequently held, affirming compliance with the law was prima facie evidence of the fact in the trial. The provision is omitted, because there is no reason for a special presumption here, since all returns of officers are prima facie valid. The omitted provision was confusingly stated and no cases are cited in the annotations to former R.S. 15:70 showing it has ever been a controlling factor in an appellate decision. The A.L.I. Code of Criminal Procedure and other model arrest statutes do not specially spell out a presumption of validity for this particular type of official return.
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CRIMINAL LAW & PROCEDURE

• Arrests

•• Knock & Announce Rule. — Because defendants were fleeing the scene of a crime, the requirement of La. Code Crim. Proc. Ann. art. 218, that a police officer making an arrest should inform the arrested person of his intention, his authority, and the cause of the arrest, was inapplicable. State v. Martin, 255 LA. 961, 233 So. 2d 898, 1970 La. LEXIS 3765 (Mar. 30, 1970).

•• Miranda Warnings. — Where defendant was charged with armed robbery, the testimony of the arresting officer, as well as other officers, indicated that defendant was advised in accordance with La. Code Crim. Proc. Ann. art. 218, as well as his Miranda rights, at the time of his arrest. State v. Smith, 418 So. 2d 515, 1982 La. LEXIS 11395 (June 21, 1982).

•• Probable Cause. — Where the victim of an armed robbery told police that the perpetrator escaped in an off-white or beige Volkswagen with a license plate tag that was secured by only one bolt, police had probable cause to arrest defendant, who was stopped while driving a car meeting the description given by the victim. State v. Millsap, 274 So. 2d 696, 1973 La. LEXIS 5645 (Mar. 8, 1973).

•• Warrantless Arrest. — Police officers lawfully arrested defendant without a warrant, where the officers received a radio broadcast of an armed robbery near their location, defendant matched the description of the suspect, the officers saw defendant running near the scene of the crime, and defendant became violent when the officers stopped him for questioning. State v. Kenner, 384 So. 2d 413, 1980 La. LEXIS 7536 (May 19, 1980).

Police officer obtaining entry by subterfuge, followed by three other officers who then occupy the home, all without notifying the persons that they are arrested, is clearly not a legal arrest within the meaning of La. Code Crim. Proc. Ann. art. 218. State v. Kuhlman, 293 So. 2d 159, 1974 La. LEXIS 3461 (Mar. 25, 1974).

Under La. Code Crim. Proc. Ann. art. 218, the failure to inform defendant of the cause of her arrest was not error when she was being pursued immediately after the crime’s commission. State v. Robinson, 261 LA. 1029, 261 So. 2d 654, 1972 La. LEXIS 5846 (May 1, 1972).

A police officer did not have to inform defendant that he was being arrested because defendant was being pursued after the commission of his burglary. State v. McQueen, 257 LA. 684, 243 So. 2d 798, 1971 La. LEXIS 4611 (Jan. 18, 1971).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Under Title V governing arrest only 3 elements are given for a warrantless arrest, the officer must inform the individual of his intention, authority and cause for arresting the person. The presence of a marked car is not necessary. Opinion No. 05-0165. 2005 La. AG LEXIS 202.

Art. 218.1. Advice of reasons for arrest or detention and of rights.

When any person has been arrested or detained in connection with the investigation or commission of any offense, he shall be advised fully of the reason for his arrest or detention, his right to remain silent, his right against self incrimination, his right to the assistance of counsel and, if indigent, his right to court appointed counsel. (Added by Acts 1974, Ex. Sess., No. 27, § 1, eff. Jan. 1, 1975.)

JUDICIAL DECISIONS

INDEX

CRIMINAL LAW & PROCEDURE

• Arrests

•• Miranda Warnings

• Interrogation

•• Miranda Rights

••• Custodial Interrogation

••• Notice & Warning

•• Noncustodial Confessions & Statements

EVIDENCE

• Scientific Evidence

•• Fingerprints & Footprints

CRIMINAL LAW & PROCEDURE

• Arrests

•• Miranda Warnings. — Denial of defendant’s writ application after his motion to suppress was denied was proper where the trial court did not err when it determined that defendant was not being detained when he agreed to provide his prints; it was not until the fingerprinting took place at the station that defendant believed he was under arrest, however, and when defendant refused to answer any further questions and asked to leave, the detectives stopped the questioning and brought him home. State v. Peterson, 868 So. 2d 786, 2003 La. App. LEXIS 3723 (Dec. 31, 2003), writ denied by La. 2004-0317, 882 So. 2d 606, 2004 La. LEXIS 2637 (La. Sept. 3, 2004).

• Interrogation

•• Miranda Rights

••• Custodial Interrogation. — When any person has been arrested or detained in connection with the investigation or commission of any offense, he shall be advised fully of the reason for his arrest or detention, his right to remain silent, his right against self incrimination, his right to the assistance of counsel and, if indigent, his right to court appointed counsel; before a confession can be introduced into evidence, the State must affirmatively prove that it was not made under the influence of fear, duress, intimidation, menaces, threats, inducements or promises under La. Rev. Stat. Ann. § 15:451, and La. Code Crim. Proc. Ann. art. 703 D, and the State’s burden of proof is beyond a reasonable doubt. State v. Jones, 840 So. 2d 7, 2003 La. App. LEXIS 94 (Jan. 29, 2003), writ of certiorari denied by La. 2003-0956, 855 So. 2d 309, 2003 La. LEXIS 2779 (La. Oct. 3, 2003).

Miranda warnings were not required where passenger was present at the scene by virtue of her status as a passenger in a stopped car, and the resulting encounter was investigative, not custodial. State v. Shaw, 736 So. 2d 951, 1999 La. App. LEXIS 812 (Mar. 31, 1999).

••• Notice & Warning. — Where defendant was detained, and the officer asked him if he had any contraband to declare, defendant’s statement that he had a gun and a wad of money, which the police found contained an envelope with Valium, should have been suppressed under La. Code Crim. Proc. Ann. art. 218.1 on the ground that the State could not prove that the statement was voluntary because the officer’s defective Miranda warning misled defendant about his right to remain silent and the consequences of a waiver. State v. Watkins, 526 So. 2d 357, 1988 La. App. LEXIS 1083 (May 12, 1988).

•• Noncustodial Confessions & Statements. — Inculpatory statements that defendant made to police at her apartment did not violate her rights because she was not under investigation at the time; police were responding to a medical call, and there was no reasonable cause to arrest defendant for a murder at the time the statements were made. State v. Broaden, 461 So. 2d 400, 1984 La. App. LEXIS 10237 (Dec. 10, 1984).

Defendant’s answers to police inquiries were admissible even though he was not informed of his Miranda rights or of his rights under La. Code Crim. Proc. Ann. art. 218.1, where there was no custodial interrogation until after the defendant had given the answers. State v. Green, 390 So. 2d 1253, 1980 La. LEXIS 9051 (Oct. 6, 1980).

EVIDENCE

• Scientific Evidence

•• Fingerprints & Footprints. — Denial of defendant’s writ application after his motion to suppress was denied was proper where the trial court did not err when it determined that defendant was not being detained when he agreed to provide his prints; it was not until the fingerprinting took place at the station that defendant believed he was under arrest, however, and when defendant refused to answer any further questions and asked to leave, the detectives stopped the questioning and brought him home. State v. Peterson, 868 So. 2d 786, 2003 La. App. LEXIS 3723 (Dec. 31, 2003), writ denied by La. 2004-0317, 882 So. 2d 606, 2004 La. LEXIS 2637 (La. Sept. 3, 2004).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Confessions and Inculpatory Statements in Louisiana: The Search for a Protective Standard While Keeping the Rubber Hose Within Reach. 46 Loy. L. Rev. 277 (Spring, 2000).

Art. 219. Officer may summon assistance.

A peace officer making a lawful arrest may call upon as many persons as he considers necessary to aid him in making the arrest. A person thus called upon shall be considered a peace officer for such purposes.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article adopts the rule of A.L.I. Code,§27 and the majority of the states, which allows only peace officers to summon assistance. It is also in accord with the federal rule under which U.S. marshals may summon private persons for a posse comitatus. The Commentary to Section 27 of the A.L.I. Code lists nine states with statutes providing that an officer in executing a; warrant may summon assistance, and eight states having statutory authorization for an officer to summon assistance for arrests made even without a warrant.

Only eight states are listed, including Louisiana, which authorized any person making an arrest to summon assistance. Former R.S. 15:65.

(b) The provisions of former R.S. 15:65.1, which provided a criminal penalty for failure of a private person to assist the officer when summoned, are omitted as being out of accord with present-day conditions. Under the above article, the officer’s call for assistance authorizes the private person to act, but it does not impose a legal duty enforceable by penal sanctions.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Art. V. § 2, La. Constitution; Art. I, § 11, La. Constitution R.S. 14:95; 14:95.1; 14:133.1 C.Cr.P. Articles: 12, 20, 25, 207, 214, 219, 220, 224, 226, 228, 265, 266, 269, 270, 338 and 340., OPINION No. 81-253, La. Atty. Gen. Op. No. 1981-253; 1981 La. AG LEXIS 276.

Local law enforcement officers may assist bounty hunters in locating and apprehending fugitives within their jurisdiction., Opinion No. 99-119, La. Atty. Gen. Op. No. 1999-119; 1999 La. AG LEXIS 157.

A bail bondsman may carry a non-concealed weapon and use reasonable force in order to arrest his principal. A bondsman who, after announcing his identify and purpose, has been wrongfully refused admittance, may use reasonable force to enter his principal’s residence in order to effectuate the arrest. There is no law requiring a bondsman to report to the sheriff upon arrival in a parish. However, there is a duty to promptly report the arrest of the principal to the nearest jail or police station., Opinion No. 01-70, La. Atty. Gen. Op. No. 2001-70; 2001 La. AG LEXIS 221.

Art. 220. Submission to arrest; use of force.

A person shall submit peaceably to a lawful arrest. The person making a lawful arrest may use reasonable force to effect the arrest and detention, and also to overcome any resistance or threatened resistance of the person being arrested or detained.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Article 220 continues from Art. 64 of the 1928 Louisiana Code the duty of peaceable submission to lawful arrests.

(b) This article combines the authorizations of former R.S. 15:58 and 15:64 for the use of force in making arrests. However, the force employed must be “reasonable,” both as to the nature and amount of the force. It is neither just nor sound policy to impose a test of actual necessity upon a person who is performing a public service, and acting on the spur of the moment, in making an arrest. Yet, a requirement of reasonableness would preclude the use of clearly inappropriate force.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Fraud

••• False Pretenses

•••• General Overview. — Where a country club manager took a wallet from the pocket of a teenager who had forged charge tickets at the club, the teenager was in the process of committing the felony of procuring food without paying, in violation of La. Rev. Stat. Ann. § 21:21, and the manager was attempting to detain him pursuant to the citizens’ arrest statutes, La. Code Crim. Proc. Ann. arts. 214, 215, and 220. Minkler v. Chumley, 747 So. 2d 720, 1999 La. App. LEXIS 3365 (Dec. 8, 1999).

•• Miscellaneous Offenses

••• Resisting Arrest

•••• General Overview. — Defendant, even if subjected to an unlawful investigatory search by police, did not have the right to resist the search. State v. Sims, 851 So. 2d 1039, 2003 La. LEXIS 1938 (June 27, 2003).

Defendant did not commit the crime of resisting an officer where he had been crouching down to avoid being seen by a deputy, and, as the deputy approached, he ran away; he was running away from a detention and not an arrest. State v. Flanagan, 691 So. 2d 866, 1997 La. App. LEXIS 886 (Apr. 2, 1997).

Where the decedent interfered with the police captain’s arrest of his companion, resisted arrest, in violation of La. Code Crim. Proc. Ann. art. 220, attempted to flee in his car, and assaulted the police captain, the police officer acted reasonably in pulling his weapon, and its discharge during the decedent’s assault was accidental. Loyden v. J. C. Penney Co., 352 So. 2d 755, 1977 La. App. LEXIS 5246 (Nov. 17, 1977), writ of certiorari denied by 354 So. 2d 207 (La. 1978).

• Arrests

•• General Overview. — Because the police actions in arresting the drunk were proper, applying the same standard to his wife, the actions of the police toward her were considered reasonable, also. Crater v. Lake Charles, 387 So. 2d 623, 1980 La. App. LEXIS 4755 (June 5, 1980), writ of certiorari denied by 393 So. 2d 740, 1980 La. LEXIS 8922 (La. 1980).

•• Knock & Announce Rule. — Where the police officers had probable cause to believe that crack cocaine, which was small enough to be disposed of quickly, was present in defendant’s residence and also that defendant was violent and known to carry guns, the circumstances justified the “no-knock” entry method which did not allow defendant the opportunity to respond, used by the officers to execute the search warrant. State v. Johnson, 665 So. 2d 1237, 1995 La. App. LEXIS 3234 (Dec. 6, 1995).

•• Probable Cause. — Person who made a lawful arrest was limited to the use of reasonable force to effect the arrest and detention, and also to overcome any resistance or threatened resistance of the person being arrested. Smith v. State, Dep’t of Public Safety, 384 So. 2d 499, 1980 La. App. LEXIS 3803 (May 6, 1980).

•• Reasonable Force. — Jail correction officer’s actions of applying of two short bursts of the electric shield failed to rise to a level of excessive force under La. Code Crim. Proc. Ann. art. 220, given the circumstances and the arrestee’s behavior at the jail; the force applied by the correction officer constituted ordinarily protected use of force, where the arrestee exhibited prior abrasive behavior during his arrest by the city, and the arrestee was physically difficult to restrain. Penn v. St. Tammany Parish Sheriff’s Office, 843 So. 2d 1157, 2003 La. App. LEXIS 792 (Apr. 2, 2003).

In a parents’ personal injury action against a city and police department, the court properly found that the city and police department did not breach their duty to the parents when they acted reasonably, as required under La. Code Crim. Proc. Ann. art. 220, when the police attempted to arrest their son and the son was considered armed and dangerous and was a potential flight risk. Glover v. City of New Orleans Through New Orleans Police Dep’t, 803 So. 2d 60, 2001 La. App. LEXIS 2425 (Aug. 29, 2001).

Where the police searched the home of the spouses for bootleg alcohol in their absence, the spouses were entitled to recover damages for mental anguish and the costs of house cleaning on the ground that the officers unreasonably and unnecessarily exceeded their lawful authority under La. Code Crim Proc. Ann. art. 220 when they trashed the interior of the house in the execution of the warrant. Richardson v. Henderson, 651 So. 2d 501, 1995 La. App. LEXIS 423 (Mar. 3, 1995).

In light of an arrestee’s uncooperative and belligerent behavior, along with the arrestee’s continued disregard of instructions not to light cigarettes prior to an intoxilizer examination and the arrestee’s arising from his chair toward a police officer, the officer’s degree of force in pushing the arrestee back into his chair was reasonable. Evans v. Hawley, 559 So. 2d 500, 1990 La. App. LEXIS 727 (Apr. 4, 1990), writ of certiorari denied by 563 So. 2d 1156, 1990 La. LEXIS 3145 (La. 1990).

When defendant brandished a knife and attempted to flee, the police were permitted by La. Code Crim. Proc. Ann. art. 220 to use reasonable force to effect his lawful arrest, which was not duress or intimidation within the meaning of La. Rev. Stat. Ann. § 15:451 and did not require suppression of his subsequent confession. State v. Montegut, 471 So. 2d 286, 1985 La. App. LEXIS 8917 (June 5, 1985).

Facts and circumstances supported a trial court’s finding that a sheriff’s deputy acted reasonably when he attempted to arrest a dog owner who allegedly yelled at the deputy and made threatening gestures when the deputy asked for proof that the dog was licensed and had been vaccinated, and the dog’s owners were not entitled to recover damages as a result of the deputy’s actions, but a dog pound officer’s act of entering the house without a warrant and seizing the dog after the owners were removed from the house was unreasonable, and the court awarded the owners $ 1,000 on their claim against the dog pound officer for invasion of privacy. Gerard v. Parish of Jefferson, 424 So. 2d 440, 1982 La. App. LEXIS 8718 (Dec. 9, 1982), writ of certiorari denied by 430 So. 2d 75 (La. 1983), writ of certiorari denied by 430 So. 2d 78 (La. 1983), writ of certiorari denied by 464 U.S. 822, 104 S. Ct. 88, 78 L. Ed. 2d 96, 1983 U.S. LEXIS 1134, 52 U.S.L.W. 3262 (1983).

In an action by plaintiff shooting victims against defendants, a city, its police department and insurer, and a police lieutenant, and detectives, alleging false arrest and imprisonment and seeking damages and medical expenses, the victims were entitled to damages from the lieutenant who did the shooting and his employer, the city, because under La. Code Crim. Proc. Ann. art. 220, the police used excessive force as under the totality of the circumstances, there was no immediate danger to the police and the victim that they saw was a small older man. Kyle v. New Orleans, 353 So. 2d 969, 1977 La. LEXIS 6764 (Dec. 19, 1977).

• Search & Seizure

•• Warrantless Searches

••• Investigative Stops. — Where a police officer had no cause to arrest a person who responded to the officer’s inquiries with profane language, the officer’s use of his billy club to subdue the person was not reasonable under La. Code Crim. Proc. Ann. art. 220. Norrell v. Monroe, 375 So. 2d 159, 1979 La. App. LEXIS 2944 (Aug. 27, 1979).

••• Stop & Frisk

•••• General Overview. — Defendant did not commit the crime of resisting an officer where he had been crouching down to avoid being seen by a deputy, and, as the deputy approached, he ran away; he was running away from a detention and not an arrest. State v. Flanagan, 691 So. 2d 866, 1997 La. App. LEXIS 886 (Apr. 2, 1997).

TORTS

• Public Entity Liability

•• Excessive Force. — Police officers did not use excessive force when they shot a suspect, where the officers responded to a complaint that an armed suspect was peering into a nursing home’s windows; the officers were told by the nursing home’s security guard that the suspect was sleeping in the grass, the officers quietly approached the suspect, the suspect sat up and pointed a gun at the officers, but the officers did not realize that the gun was a toy until after the shooting; the shooting occurred in a high-crime area at night, where children played in the area at that time of night, and the officers’ actions were reasonable under the totality of the circumstances. Mathieu v. Imperial Toy Corp., 646 So. 2d 318, 1994 La. LEXIS 2897 (Nov. 30, 1994).

Officers, who had a door slammed in their faces after announcing themselves and displaying their badges did not use excessive force when they discharged a shotgun into the door to gain entry. Kyle v. New Orleans, 342 So. 2d 1257, 1977 La. App. LEXIS 3873 (Feb. 15, 1977), reversed by 353 So. 2d 969, 1977 La. LEXIS 6764 (La. 1977).

It is neither just nor sound policy to impose a test of actual necessity upon a person who is performing a public service, and acting on the spur of the moment, in making an arrest. Kyle v. New Orleans, 342 So. 2d 1257, 1977 La. App. LEXIS 3873 (Feb. 15, 1977), reversed by 353 So. 2d 969, 1977 La. LEXIS 6764 (La. 1977).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Art. V. § 2, La. Constitution; Art. I, § 11, La. Constitution R.S. 14:95; 14:95.1; 14:133.1 C.Cr.P. Articles: 12, 20, 25, 207, 214, 219, 220, 224, 226, 228, 265, 266, 269, 270, 338 and 340., OPINION No. 81-253, La. Atty. Gen. Op. No. 1981-253; 1981 La. AG LEXIS 276.

C.Cr.P. art. 220, OPINION No. 86-523, La. Atty. Gen. Op. No. 1986-523; 1986 La. AG LEXIS 337.

Local law enforcement officers may assist bounty hunters in locating and apprehending fugitives within their jurisdiction., Opinion No. 99-119, La. Atty. Gen. Op. No. 1999-119; 1999 La. AG LEXIS 157.

A bail bondsman may carry a non-concealed weapon and use reasonable force in order to arrest his principal. A bondsman who, after announcing his identify and purpose, has been wrongfully refused admittance, may use reasonable force to enter his principal’s residence in order to effectuate the arrest. There is no law requiring a bondsman to report to the sheriff upon arrival in a parish. However, there is a duty to promptly report the arrest of the principal to the nearest jail or police station., Opinion No. 01-70, La. Atty. Gen. Op. No. 2001-70; 2001 La. AG LEXIS 221.

Art. 221. Blood and saliva testing.

A. (1) Following arrest if an offender is charged by bill of information or indicted by a grand jury for intentionally exposing a police officer to AIDS virus as defined in R.S. 14:43.5, or battery upon a police officer as defined in R.S. 14:34.2, the police officer may be tested to determine whether the police officer is infected with a sexually transmitted disease, or is infected with acquired immune deficiency syndrome (AIDS), the human immunodeficiency virus (HIV), HIV-1 antibodies, or any other probable causative agent of AIDS, or other infectious disease resulting from this exposure, or viral hepatitis.

(2) For purposes of this Article, “police officer” means a commissioned police officer, sheriff, deputy sheriff, marshal, deputy marshal, correctional officer, constable, wildlife enforcement agent, and probation and parole officer.

B. (1) If testing is requested by the police officer, as provided in Paragraph A of this Article, the testing shall be performed at a state hospital or other facility as determined by the Department of Health and Hospitals or as provided by law.

(2) If the police officer tested under the provisions of this Paragraph tests positive for AIDS, HIV, HIV-1 antibodies, or any other probable causative agent of AIDS, viral hepatitis, or other infectious disease, the police officer, upon request, shall be provided with the following services:

(a) Counseling regarding HIV, viral hepatitis, or other infectious disease.

(b) Referral to appropriate health care and support services. These services shall be provided in accordance with applicable state law and the regulations governing the specific programs under which the services are to be provided.

(3) The cost associated with this testing and services shall be paid by the employing law enforcement agency of the police officer. The agency may seek reimbursement for these expenses from the offender.

C. (1) If the police officer tested under the provisions of Paragraph B tests positive for AIDS, HIV, HIV-1 antibodies, or any other probable causative agent of AIDS, viral hepatitis, or other infectious disease, then the offender who may have exposed the officer shall submit to a test designed to determine whether the offender is infected with a sexually transmitted disease, or is infected with acquired immune deficiency syndrome (AIDS), the human immunodeficiency virus (HIV), HIV-1 antibodies, or any other probable causative agent of AIDS, viral hepatitis, or other infectious disease.

(2) The procedure or test shall be performed by a qualified physician or other qualified person who shall report any positive result to the chief administrator of the jail or correctional facility, if the offender is incarcerated, and shall also notify the offender, regardless of the results. If the offender is incarcerated, the test may be administered at the place of incarceration or the offender may be transferred to an appropriate testing facility and returned to incarceration following the testing procedure.

(3) If the offender tested under the provisions of this Paragraph tests positive for AIDS, HIV, HIV-1 antibodies, or any other probable causative agent of AIDS, viral hepatitis, or other infectious disease, upon request, he shall be provided with the following services:

(a) Counseling regarding HIV, viral hepatitis, or other infectious disease.

(b) Referral to appropriate health care and support services. These services shall be provided in accordance with applicable state law and the regulations governing the specific programs under which the services are to be provided.

(4) The costs associated with this testing shall be paid by the offender. (Acts 1997, No. 1012, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Probation officers are “law enforcement personnel” entitled to unhampered access over bridges and ferries., Opinion No. 01-454A, La. Atty. Gen. Op. No. 2001-454; 2002 La. AG LEXIS 337.

Art. 222. Blood and saliva testing; expedited, nonincriminating procedure.

A. Any person who commits any act which exposes a law enforcement officer to a serious infectious disease by any means resulting in contact with the officer during the course and scope of an arrest for any offense shall be required to submit within seventy-two hours of the exposure to a test designed to determine whether he is infected with a sexually transmitted disease, acquired immune deficiency syndrome (AIDS), the human immunodeficiency virus (HIV), HIV-1 antibodies, any other probable causative agent of AIDS, viral hepatitis, or any other serious infectious disease.

B. Any law enforcement officer who believes he has been the victim of an act which has exposed him to a serious infectious disease as provided in Paragraph A of this Article shall notify by affidavit, subject to penalty for false swearing, the criminal district court that the exposure has occurred. The court may order the testing, as provided in this Article.

C. The court shall include in its order the designation of an appropriate facility for the procedure and shall require that the result be reported to the court. The court shall provide the results to the law enforcement officer and the alleged offender and shall provide them to health authorities in accordance with law.

D. The state shall not use the fact that the medical procedure or test was performed on the alleged offender under this Article, or the results thereof, in any criminal proceeding arising out of the alleged offense.

E. For purposes of this Article:

(1) “Law enforcement officer” means a commissioned police officer, sheriff, deputy sheriff, marshal, deputy marshal, correctional officer, constable, wildlife enforcement agent, probation and parole officer, or any officer of the court.

(2) “Act” is spitting, biting, or scratching, or the throwing of blood or other bodily substances by any means.

F. The costs associated with testing as authorized by this Article shall be paid by the offender.

G. If the person tested under the provisions of this Article tests positive for a sexually transmitted disease, AIDS, HIV, HIV-1 antibodies, any other probable causative agent of AIDS, viral hepatitis, or any other serious infectious disease, the court shall inform that person of available counseling, health care, and support services. (Acts 1999, No. 1247, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Toll tags for the Crescent City Connection are for law enforcement officers employed in the state when using an agency vehicle or vehicle with enforcement agency equipment after the agency’s head has paid the deposit and a written request., OPINION 01-454, La. Atty. Gen. Op. No. 2001-454; 2002 La. AG LEXIS 26.

Probation officers are “law enforcement personnel” entitled to unhampered access over bridges and ferries., Opinion No. 01-454A, La. Atty. Gen. Op. No. 2001-454; 2002 La. AG LEXIS 337.

Art. 224. Forcible entry in making arrest.

In order to make an arrest, a peace officer, who has announced his authority and purpose, may break open an outer or inner door or window of any vehicle, watercraft, aircraft, dwelling or other structure, movable or immovable, where the person to be arrested is or is reasonably believed to be, if he is refused or otherwise obstructed from admittance. The peace officer need not announce his authority and purpose when to do so would imperil the arrest.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The right of forcible entry in making an arrest is limited to “a peace officer,” but this includes a private person who is called upon to assist a peace officer in making an arrest. See Art. 219. The general authority of a private person, under Art. 72 of the 1928 Code, to break and enter to arrest for “a felony committed in his presence” is not continued. Such drastic measures in effecting private arrest should not be authorized or encouraged.

(b) In addition to the former requirement that the officer must announce his purpose before breaking in, this article requires that he announce his authority, as does the A.L.I. Code.

(c) In addition to authority to break in if “refused” admittance, as provided in the source provisions, this article authorizes an officer to break in if “otherwise obstructed from” admittance.

(d) The peace officer’s right of forcible entry applies to all lawful arrests, including arrests without a warrant on suspicion of a felony. It provides a minor extension of the right of forcible entry under Art. 72 of the 1928 Louisiana Code, in that it applies to an arrest for a misdemeanor where arrest without a warrant is authorized. See Art. 213(1).

(e) The phrase “an outer or inner door or window” is derived from the phrase “inner or outer door,” found in the prior Louisiana provisions, plus the word “window” taken from the A.L.I. Code. The phrase “any vehicle, watercraft, aircraft, dwelling or other structure, movable or immovable,” has been substituted for “any building” and should embrace all structures or vehicles. Accord: R.S. 14:62 enumerating the structures which may be burglarized.

(f) An exception is added to relieve the officer from announcing his authority and purpose before resorting to forcible entry “when to do so would imperil the arrest,” for example, when the person to be arrested is dangerous or likely to slip away if forewarned.

(g) The provisions of former R.S. 15:73, authorizing forcible liberation from detention, where the one detained lawfully entered a building to make an arrest are omitted. Such a right exists without any special statutory authority.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Property Crimes

••• Burglary & Criminal Trespass

•••• General Overview. — Where victims described burglars to a police officer, a witness told that officer where the burglars were, and the officer found men matching the burglars’ description at the address, the arrest of defendant, one of the burglars, was legal. State v. Pagnotta, 253 LA. 770, 220 So. 2d 69, 1969 La. LEXIS 3015 (Feb. 24, 1969).

• Arrests

•• General Overview. — Because the police actions in arresting the drunk were proper, applying the same standard to his wife, the actions of the police toward her were considered reasonable, also. Crater v. Lake Charles, 387 So. 2d 623, 1980 La. App. LEXIS 4755 (June 5, 1980), writ of certiorari denied by 393 So. 2d 740, 1980 La. LEXIS 8922 (La. 1980).

•• Knock & Announce Rule. — Where the police officers had probable cause to believe that crack cocaine, which was small enough to be disposed of quickly, was present in defendant’s residence and also that defendant was violent and known to carry guns, the circumstances justified the “no-knock” entry which did not allow defendant a chance to respond, used by the officers to execute the search warrant. State v. Johnson, 665 So. 2d 1237, 1995 La. App. LEXIS 3234 (Dec. 6, 1995).

Where an officer obtained a valid search warrant, knocked on defendant’s door and identified himself by his first name only, was refused entry into the apartment, and used a passkey provided by the landlord to gain entry into the apartment, the officer’s failure to comply with the “knock and announce” rule did not justify suppression of evidence obtained in the apartment because the officer had reason to believe that announcing his identity would imperil the search and arrest under the circumstances. State v. Johnson, 534 So. 2d 1322, 1988 La. App. LEXIS 2285 (Nov. 10, 1988), writ of certiorari denied by 540 So. 2d 326, 1989 La. LEXIS 761 (La. 1989).

Where numerous sales of controlled substances had taken place on defendants’ property during the day and police believed the amount remaining in the home could be small enough to be destroyed or hidden, police were justified in executing the search warrant without following the “knock and announce” rule. State v. Viera, 449 So. 2d 644, 1984 La. App. LEXIS 8616 (Apr. 6, 1984), writ of certiorari denied by 450 So. 2d 962, 1984 La. LEXIS 9098 (La. 1984).

Entry into an apartment was illegal because officers did not have probable cause to believe that defendant, who was sought on a probation violation arrest warrant, would be found in the apartment; an informer’s unsupported statements concerning defendant’s location could not support a reasonable belief that defendant would be found in the apartment and, therefore, drugs that were found in the apartment were not admissible in defendant’s trial on drug possession charges. State v. Ragsdale, 381 So. 2d 492, 1980 La. LEXIS 6789 (Mar. 3, 1980).

Defendant’s arrest was not illegal where the police officers did not make a forcible entry into his apartment but entered with his consent; although they did not identify themselves as officers, they did not use subterfuge or force to gain entry. State v. Marrero, 363 So. 2d 494, 1978 La. LEXIS 6750 (Oct. 9, 1978).

Even if a forcible entry was made when police officers entered the home of defendant’s girlfriend to arrest him for armed robbery, the officers were not required to announce their authority and purpose; defendant had shot at officers during the robbery and had escaped, and officers had seen him entering the girlfriend’s home and had been told that he was there and wounded. State v. Lane, 302 So. 2d 880, 1974 La. LEXIS 4230 (Oct. 11, 1974).

•• Probable Cause. — Where victims described burglars to a police officer, a witness told that officer where the burglars were, and the officer found men matching the burglars’ description at the address, the arrest of defendant, one of the burglars, was legal. State v. Pagnotta, 253 LA. 770, 220 So. 2d 69, 1969 La. LEXIS 3015 (Feb. 24, 1969).

•• Warrantless Arrest. — The fact that police officers broke through a door in the process of making a warrantless arrest did not make the arrest illegal. State v. Christiana, 249 LA. 247, 186 So. 2d 580, 1966 La. LEXIS 2532 (May 2, 1966), writ of certiorari denied by 385 U.S. 835, 87 S. Ct. 77, 17 L. Ed. 2d 68, 1966 U.S. LEXIS 719 (1966).

• Search & Seizure

•• Expectation of Privacy. — Where defendant opened the front door of his aunt’s home and was standing at the threshold, which classified as a public place and not subject to the restrictions of the Fourth Amendment, no search warrant was required to arrest defendant pursuant to an arrest warrant. State v. Haynie, 395 So. 2d 669, 1981 La. LEXIS 7234 (Jan. 26, 1981).

•• Search Warrants

••• Execution of Warrant. — No-knock entry by police was reasonable, where the facts showed that the police had reasonable suspicion to believe that drug evidence within the home would be destroyed and that they faced potential harm if entry was delayed; therefore, defendant’s conviction for possession with intent to distribute cocaine was upheld. State v. Robinson, 871 So. 2d 575, 2004 La. App. LEXIS 680 (Mar. 30, 2004), writ denied by La. 2004-1081, 888 So. 2d 767, 2004 La. LEXIS 3288 (La. Nov. 15, 2004), remanded by La. App. 04-1417, 905 So. 2d 405, 2005 La. App. LEXIS 1425 (La.App. 5 Cir. May 31, 2005).

Police neither knocked nor announced prior to entering, and lacked reasonable suspicion that it would be futile to knock and announce or that evidence would be destroyed; therefore the execution of the search warrant was illegal, and evidence was properly suppressed; the question of whether police only had to announce their authority and purpose under La. Code Crim. Proc. Ann. art. 224, as police asserted, was not reached. State v. Stewart, 785 So. 2d 1053, 2001 La. App. LEXIS 1441 (May 2, 2001).

Immediate entry, after a search and arrest had been “imperiled,” through an unlocked screen door, was reasonable under Fourth Amendment principles, pursuant to La. Code Crim. Proc. Ann. art. 224. State v. Taylor, 757 So. 2d 63, 2000 La. App. LEXIS 396 (Feb. 29, 2000), writ denied by La. 2000-1021, 788 So. 2d 441, 2001 La. LEXIS 1071 (La. Mar. 30, 2001).

Where the spouses were absent when the police came to execute their search warrant for bootleg alcohol, and the police kicked open locked doors, the spouses were not entitled to recover damages for the repair of the doors and locks on the ground that La. Code Crim. Proc. Ann. art. 224 permitted their actions in order to ascertain whether there were concealed, dangerous persons in the residence. Richardson v. Henderson, 651 So. 2d 501, 1995 La. App. LEXIS 423 (Mar. 3, 1995).

Search of defendant’s house was legal, where the peace officers had a warrant to search the house, where defendant was not at home when the officers arrived, where the officers entered the house through an unlocked window in order to execute the warrant, where the officers seized contraband, drug paraphernalia, and weapons, and where the officers left a copy of the warrant in the house. State v. Harper, 458 So. 2d 1030, 1984 La. App. LEXIS 9822 (Nov. 7, 1984).

•• Warrantless Searches

••• Consent to Search. — Entry into an apartment was illegal because officers did not have probable cause to believe that defendant, who was sought on a probation violation arrest warrant, would be found in the apartment; an informer’s unsupported statements concerning defendant’s location could not support a reasonable belief that defendant would be found in the apartment and, therefore, drugs that were found in the apartment were not admissible in defendant’s trial on drug possession charges. State v. Ragsdale, 381 So. 2d 492, 1980 La. LEXIS 6789 (Mar. 3, 1980).

••• Exigent Circumstances

•••• General Overview. — State discharged its burden of proof to show that a warrantless entry into defendant’s home was not per se unreasonable under U.S. Const. amend. IV and La. Const. art. I, § 5, because the impending possibility that a dangerous drug dealer might escape, with or without a dangerous confrontation, constituted exigent circumstances, and the intrusion into the place where they reliably knew him to be was permitted under La. Code Crim. Proc. Ann. art. 224. State v. Rudolph, 369 So. 2d 1320, 1979 La. LEXIS 6292 (Apr. 9, 1979), writ of certiorari denied by 454 U.S. 1142, 102 S. Ct. 1001, 71 L. Ed. 2d 294, 1982 U.S. LEXIS 336, 50 U.S.L.W. 3547 (1982).

• Pretrial Motions & Procedures

•• Suppression of Evidence. — Denial of suppression motion was error where police did not knock and announce before ripping bars off residence door while executing a search warrant, which was obtained based on a controlled drug buy, where an informant made no mention of weapons. State v. Miskell, 715 So. 2d 1261, 1998 La. App. LEXIS 2400 (July 8, 1998), reversed by, remanded by La. 98-2146, 748 So. 2d 409, 1999 La. LEXIS 2609 (La. Oct. 19, 1999).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Art. V. § 2, La. Constitution; Art. I, § 11, La. Constitution R.S. 14:95; 14:95.1; 14:133.1 C.Cr.P. Articles: 12, 20, 25, 207, 214, 219, 220, 224, 226, 228, 265, 266, 269, 270, 338 and 340. Opinion No. 81-253, La. Atty. Gen. Op. No. 1981-253; 1981 La. AG LEXIS 276.

Local law enforcement officers may assist bounty hunters in locating and apprehending fugitives within their jurisdiction. Opinion No. 99-119, La. Atty. Gen. Op. No. 1999-119; 1999 La. AG LEXIS 157.

A bail bondsman may carry a non-concealed weapon and use reasonable force in order to arrest his principal. A bondsman who, after announcing his identify and purpose, has been wrongfully refused admittance, may use reasonable force to enter his principal’s residence in order to effectuate the arrest. There is no law requiring a bondsman to report to the sheriff upon arrival in a parish. However, there is a duty to promptly report the arrest of the principal to the nearest jail or police station. Opinion No. 01-70, La. Atty. Gen. Op. No. 2001-70; 2001 La. AG LEXIS 221.

Program/treatment facilities should cooperate to the fullest extent with local law enforcement officers who have an arrest warrant for an individual at such a facility. Opinion No. 03-0209. 2003 La. AG LEXIS 221.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — The Willfulness Requirement: A Chameleon in the Legal Arena. 60 La. L. Rev. 563 (Winter, 2000).

Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

Art. 225. Duty of peace officer as to weapons and incriminating articles.

A peace officer making an arrest shall take from the person arrested all weapons and incriminating articles which he may have about his person. He shall deliver these articles and all other evidence seized incidental to the arrest to the sheriff, chief of police, or other officer before whom the person arrested is taken.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is mandatory, since the word “shall” is employed. It applies to only peace officers. As a practical matter the sheriff’s office or the office of the city police is the usual custodian of the prisoner and his effects. A desirable flexibility is achieved by the phrase “or any other officer before whom the person arrested is taken” instead of the phrase “or to the magistrate before whom he is taken,” contained in the Louisiana source provision.

(b) The special responsibility clauses of comparable Art. 68 of the 1928 Louisiana Code are omitted because they served no useful purpose. The A.L.I. Code does not have any responsibility provisions. Before the articles taken from the prisoner are turned over to the designated official, the arresting officer’s responsibility for the articles follows without specific statement. After the articles are delivered to the proper official, the arresting officer’s responsibility ends.
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CRIMINAL LAW & PROCEDURE

• Arrests

•• Warrantless Arrest. — Where several women had been sexually assaulted and officers were on the lookout for the perpetrator, officers had probable cause to arrest defendant without a warrant where officers noticed he and his car matched descriptions linked to the crimes; defendant was observed attempting to pick up two girls, defendant fled when officers approached and committed traffic violations in his attempt to evade the officers; a gun seen in defendant’s car and near defendant was properly seized as incident to defendant’s lawful arrest. State v. Edgecombe, 275 So. 2d 740, 1973 La. LEXIS 5672 (Mar. 8, 1973), writ of certiorari denied by 414 U.S. 1075, 94 S. Ct. 591, 38 L. Ed. 2d 482, 1973 U.S. LEXIS 1694 (1973).

• Search & Seizure

•• Warrantless Searches

••• Search Incident to Lawful Arrest

•••• General Overview. — Knife used in a stabbing witnessed by an off duty police officer was properly seized from defendant immediately upon his arrest. State v. Anderson, 333 So. 2d 919, 1976 La. LEXIS 4218 (June 21, 1976).

When law enforcement officers make a lawful arrest, they must search the person arrested for weapons and incriminating evidence; under La. Code Crim. Proc. Ann. art. 225, such a search violates no constitutional guarantees. State v. Barnes, 257 LA. 1017, 245 So. 2d 159, 1970 La. LEXIS 3658 (June 29, 1970).

Defendant’s motion to suppress marijuana cigarettes seized from his home without a warrant was properly denied and his narcotics conviction was affirmed because the arresting officers had good reason to believe that defendant had committed a felony justifying his legal arrest and an ensuing search of his premises where police recived a tip that narcotics were being sold from defendant’s home and also detained a man and found marijuana cigarettes immediately after observing the man buy something at defendant’s home. State v. Calascione, 243 LA. 993, 149 So. 2d 417, 1963 La. LEXIS 2179 (Jan. 14, 1963).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

Art. 226. Duty of private person after making arrest.

A private person who has made an arrest shall immediately turn the prisoner and all effects removed from him over to a peace officer.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article, following the source provision, places on the private person the sole duty of turning the prisoner and his effects over to a peace officer. The duty to book the arrested person is placed upon the peace officer to whom the person arrested is delivered. See Art. 228.

(b) The requirement that the private person “immediately” turn his prisoner over to a peace officer is consistent with and implements the peace officer’s duty to see that the prisoner is promptly booked. Art. 228.

JUDICIAL DECISIONS

INDEX

CRIMINAL LAW & PROCEDURE

• Arrests

•• General Overview

CRIMINAL LAW & PROCEDURE

• Arrests

•• General Overview. — Although a private security officer who arrested defendant for attempting to steal a dress was required under La. Code Crim. Proc. Ann. art. 226 to turn her effects over to the police, this requirement did not apply to the evidence seized, the dress, but only to her personal belongings. State v. French, 538 So. 2d 1117, 1989 La. App. LEXIS 265 (Feb. 15, 1989), writ of certiorari denied by 543 So. 2d 18, 1989 La. LEXIS 1344 (La. 1989).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — OPINION No. 81-253, La. Atty. Gen. Op. No. 1981-253; 1981 La. AG LEXIS 276.

Attorney General’s Opinion No. 97-179 The sheriff is the keeper of his parish’s jail, andthe district court judge has no authority to order the sheriff to allow private citizens entry to the jail for the purposes of booking offenders upon whom they made a citizen’s arrest., Opinion No. 97-179A, La. Atty. Gen. Op. No. 1997-179; 1998 La. AG LEXIS 17.

Local law enforcement officers may assist bounty hunters in locating and apprehending fugitives within their jurisdiction., Opinion No. 99-119, La. Atty. Gen. Op. No. 1999-119; 1999 La. AG LEXIS 157.

A bail bondsman may carry a non-concealed weapon and use reasonable force in order to arrest his principal. A bondsman who, after announcing his identify and purpose, has been wrongfully refused admittance, may use reasonable force to enter his principal’s residence in order to effectuate the arrest. There is no law requiring a bondsman to report to the sheriff upon arrival in a parish. However, there is a duty to promptly report the arrest of the principal to the nearest jail or police station., Opinion No. 01-70, La. Atty. Gen. Op. No. 2001-70; 2001 La. AG LEXIS 221.

Art. 227. Rearrest after escape.

If a person lawfully arrested escapes or is rescued, the person from whose custody he escaped or was rescued may pursue and retake him immediately without a warrant at any time and in any place within the state. He may use the same means to retake as are authorized for an arrest.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is taken from Sec. 33 of the A.L.I. Code, with the last clause adding the method of rearrest taken from Sec. 34 (Accord: former R.S. 15:74, 15:75). The A.L.I. Commentary to Sec. 33 states: “At common law in England and this country either an officer or private person who has lawfully arrested a person, either with or without a warrant, may in case of escape by the person arrested, pursue and rearrest him without warrant.” The Commentary lists nineteen states, in addition to Louisiana, which have statutes like A.L.I. Sec. 33.

The A.L.I. Commentary to Sec. 34 lists Louisiana and four other states as having authorizing provisions like this article, the same means for recapture as are authorized for an arrest.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Art. V. § 2, La. Constitution; Art. I, § 11, La. Constitution R.S. 14:95; 14:95.1; 14:133.1 C.Cr.P. Articles: 12, 20, 25, 207, 214, 219, 220, 224, 226, 228, 265, 266, 269, 270, 338 and 340., OPINION No. 81-253, La. Atty. Gen. Op. No. 1981-253; 1981 La. AG LEXIS 276.

Local law enforcement officers may assist bounty hunters in locating and apprehending fugitives within their jurisdiction., Opinion No. 99-119, La. Atty. Gen. Op. No. 1999-119; 1999 La. AG LEXIS 157.

A bail bondsman may carry a non-concealed weapon and use reasonable force in order to arrest his principal. A bondsman who, after announcing his identify and purpose, has been wrongfully refused admittance, may use reasonable force to enter his principal’s residence in order to effectuate the arrest. There is no law requiring a bondsman to report to the sheriff upon arrival in a parish. However, there is a duty to promptly report the arrest of the principal to the nearest jail or police station., Opinion No. 01-70, La. Atty. Gen. Op. No. 2001-70; 2001 La. AG LEXIS 221.

Art. 227.1. Prevention of escape; use of force.

A guard or other law enforcement officer is justified in the reasonable use of force, to prevent the escape from a state correctional facility, parish prison, or the physical custody of a guard or other law enforcement officer of a person under sentence or awaiting trial. (Acts 1985, No. 792, § 1; Acts 1987, No. 790, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Probation officers are deemed to be peace officers. They may make arrests incident to their supervision of those they are assigned to supervise and may carry a firearm in connection with their official duties. The legislature, by statute has given probation officers the immunities and defenses as are available to peace officers., Opinion No. 97-5, La. Atty. Gen. Op. No. 1997-5; 1997 La. AG LEXIS 77.

Art. 228. Booking of arrested person, submission of booking information summary.

A. It is the duty of every peace officer making an arrest, or having an arrested person in his custody, promptly to conduct the person arrested to the nearest jail or police station and cause him to be booked.

B. A person is booked by an entry, in a book kept for that purpose, showing his name and address, a list of any property taken from him, the date and time of booking, and the submission of a booking information summary as provided for in Paragraph C of this Article to the person making the entry in the police or jail book. Every jail and police station shall keep a book for the listing of the above information as to each prisoner received. The book and booking information summaries shall always be open for public inspection. The person booked shall be imprisoned unless he is released on bail.

C. (1) At the time of booking, the peace officer causing the arrested person to be booked shall deliver to the person at the jail or police station who accepts custody of the arrestee a booking information summary which shall include at least the following information:

(a) The proper legal name of the arrestee, if known.

(b) The charge or charges upon which the person was arrested and the name of the person making the arrest.

(c) A short recitation of the facts or events which caused the defendant to be arrested.

(d) The names of all other persons arrested as a result of the same events or facts.

(2) If the peace officer presenting an arrestee for booking is unable to submit a complete booking information summary, he shall provide the person receiving custody of the arrestee a written statement or form, explaining why a complete booking information summary cannot be presented. (Acts 1992, No. 672, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article continues the requirement of the source provision that the peace officer shall promptly book the arrested person in his custody. The booking requirement provides a valuable protection against secret arrests and improper police tactics. The booking is an official record of the arrest, and is the point where the rights of the accused to communicate with counsel and friends may be asserted. The information which is to be included in the booking is fully and clearly stated, with new requirements that the book show the address of the person arrested, by whom he was arrested, a list of any property taken from him, and the date and time of booking.

(b) The peace officer’s duty to book an arrested person applies where the peace officer holds a defendant who has been turned over to him by a private person or an officer who arrested the defendant in another parish. Booking in the parish where the defendant is to be tried will be required even though he has been booked in another parish at the place of his arrest. See Art. 207, which requires that a person be booked in the parish where he is arrested, when arrested for a crime committed in another parish.

(c) The requirement that the peace officer shall “promptly” book the arrested person should not hamper prompt interrogation by the district attorney’s office. It was held in State v. Canton, 131 La. 255, 59 So. 202 (1912), that it was not illegal for the district attorney to have peace officers bring persons charged with serious crimes to his office for interrogation before taking them to the nearest jail. The court was interpreting Act 11 of 1906, which employed language slightly stronger than this article, in requiring that the person arrested be “immediately” taken to the nearest jail and booked.

(d) The peace officer who fails to book his prisoner promptly, as required by this article, or the booking officer who fails to give the prisoner the information required by Art. 229, will be guilty of malfeasance in office under R.S. 14:134.

CROSS REFERENCES

Louisiana Law. — Records of prosecutive, investigative, and law enforcement agencies, and communications districts, see La. R.S. 44:3.
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CRIMINAL LAW & PROCEDURE

• Search & Seizure

•• Warrantless Searches

••• Exigent Circumstances

•••• General Overview. — Abandonment of a vehicle at the scene of the apparent murder presented a significant possibility that its contents never could be found again, thus police officers did their duty to promptly arrest the defendant and take him to the nearest jail or police station and book him given exigent circumstances to secure the defendant and any evidence connected with the crime. State v. Brown, 370 So. 2d 525, 1979 La. LEXIS 6299 (Apr. 9, 1979).

••• Inventory Searches. — Pursuant to La. Code Crim. Proc. Ann. art. 228, the police had a right to send defendant’s clothing to the crime lab because the clothing was evidence of a crime. State v. Wilson, 467 So. 2d 503, 1985 La. LEXIS 8035 (Feb. 26, 1985), writ of certiorari denied by 474 U.S. 911, 106 S. Ct. 281, 88 L. Ed. 2d 246, 1985 U.S. LEXIS 5002 (1985).

Controlled substances that were found in defendant’s purse during an inventory search that was conducted after defendant was arrested were admissible because the warrantless search was executed in connection with a routine booking procedure. State v. Taylor, 454 So. 2d 1216, 1984 La. App. LEXIS 9398 (Aug. 22, 1984).

Although defendant was arrested on an unrelated matter on the night of the armed robbery and the officers conducted an inventory search for that arrest, it was reasonable for an officer to conclude that, while the officer could not be certain that defendant was one of the armed robbers, there was a possibility that the bandanna and the unusually large quantity of coins would, eventually, lead to an apprehension or conviction of some person; thus, the coins and the bandanna were not seized and retained unlawfully after defendant was released and the introduction of the seized items was proper. State v. Nuccio, 454 So. 2d 93, 1984 La. LEXIS 9377 (June 25, 1984).

Under La. Code Crim. Proc. Ann. art. 228 a booking officer was entitled to search under the flaps in defendant’s wallet, even if he was looking for illegal substances, during an inventory search of the wallet. State v. Duplantis, 388 So. 2d 751, 1980 La. LEXIS 8471 (Sept. 3, 1980), writ of certiorari denied by 449 U.S. 1014, 101 S. Ct. 573, 66 L. Ed. 2d 473, 1980 U.S. LEXIS 4140, 49 U.S.L.W. 3409 (1980).

••• Search Incident to Lawful Arrest

•••• General Overview. — Given La. Code Crim. Proc. Ann. art. 211, the police lawfully placed defendant under arrest after stopping his vehicle because he was driving without a license plate, and he would have continued, absent a license, in committing an offense were he not to be arrested, and, incident to that arrest he was legally subject to a full search of his person and the area within his immediate control, and, thus, his motion to suppress evidence found on his person was improperly granted. State v. Knight, 574 So. 2d 483, 1991 La. App. LEXIS 74 (Jan. 24, 1991).

In proceedings charging defendant with second offense possession of marijuana, the marijuana was required to be suppressed because it was not seized pursuant to a search incident to full-custody arrest under La. Code Crim. Proc. Ann. art. 228 with the purpose of booking the defendant, as defendant was detained for a traffic stop and the detaining officer had determined that a summons would be issued rather than an arrest. State v. Breaux, 329 So. 2d 696, 1976 La. LEXIS 3928 (Mar. 29, 1976).

• Postconviction Proceedings

•• Expungement. — La. Code Crim. Proc. Ann. art. 228 charges peace officers making an arrest to record the name of the person arrested and the offense charged; the record of the arrest is a matter of public record. State v. Nettles, 375 So. 2d 1339, 1979 La. LEXIS 6066 (Oct. 8, 1979).

EVIDENCE

• Hearsay

•• Exemptions

••• Confessions

•••• General Overview. — Confession was not inadmissible merely because it was taken before defendant had been booked. State v. Ragsdale, 249 LA. 420, 187 So. 2d 427, 1966 La. LEXIS 2338 (June 6, 1966), US Supreme Court certiorari denied by 385 U.S. 1029, 87 S. Ct. 758, 17 L. Ed. 2d 676, 1967 U.S. LEXIS 2543 (1967).

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor. — Although defendant was arrested on an unrelated matter on the night of the armed robbery and the officers conducted an inventory search for that arrest, it was reasonable for an officer to conclude that, while the officer could not be certain that defendant was one of the armed robbers, there was a possibility that the bandanna and the unusually large quantity of coins would, eventually, lead to an apprehension or conviction of some person; thus, the coins and the bandanna were not seized and retained unlawfully after defendant was released and the introduction of the seized items was proper. State v. Nuccio, 454 So. 2d 93, 1984 La. LEXIS 9377 (June 25, 1984).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — C.Cr.P. Article 228, Opinion No. 78-100, La. Atty. Gen. Op. No. 1978-100; 1978 La. AG LEXIS 1009.

Art. V. § 2, La. Constitution; Art. I, § 11, La. Constitution R.S. 14:95; 14:95.1; 14:133.1 C.Cr.P. Articles: 12, 20, 25, 207, 214, 219, 220, 224, 226, 228, 265, 266, 269, 270, 338 and 340. Opinion No. 81-253, La. Atty. Gen. Op. No. 1981-253; 1981 La. AG LEXIS 276.

R.S. 44:3, Opinion No. 82-735, La. Atty. Gen. Op. No. 1982-735; 1982 La. AG LEXIS 339.

Pursuant to C.Cr.P. Art. 228, records of the “booking” of persons shall always be open for public inspection. Records of complaints listed in a dual entry book are not open to public inspection. La.R.S. 44:3(1), until such litigation has been finally adjudicated or otherwise settled. Opinion No. 85-275, La. Atty. Gen. Op. No. 1985-275; 1985 La. AG LEXIS 509.

If criminal record information held by the clerk of court’s office is a matter of public record and does not fall within one of the exceptions listed in La. R.S. 44:3, the records must merely be made available for public inspection, and your office would not have to do the research. C.Cr.P. Art. 717 provides that the district attorney’s office and other law enforcement agencies are the proper offices for attorneys to look to in order to obtain criminal record information about their clients. Opinion No. 86-216, La. Atty. Gen. Op. No. 1986-216; 1986 La. AG LEXIS 617.

Mayor has authority: to fix compensation of all municipal officers, including approval of supplemental pay; to receive and enforce minicipal traffic citations; to release information from municipal public records. Opinion No. 85-819, La. Atty. Gen. Op. No. 1985-819; 1986 La. AG LEXIS 725.

A decision as to which agency is responsible for guarding a person arrested in one territorial jurisdiction while receiving medical assistance in another territorial jurisdiction can only be made by the respective agencies in a spirit of cooperation and in furtherance of a safe and ordered society. Opinion No. 88-121, La. Atty. Gen. Op. No. 1988-121; 1988 La. AG LEXIS 95.

Sheriff, as warden and keeper of parish jail, must accept for booking and imprisonment all persons arrested for felony offenses; parish governing authority is ultimately responsible for expenses of food, clothing, lodging and medical treatment for prisoners. Opinion No. 90-17, La. Atty. Gen. Op. No. 1990-17; 1990 La. AG LEXIS 82.

C.Cr.P. Art. 228 applies to both misdemeanor and felony arrests and does not require that the arrested person’s name be listed in the parish jail record book if the person has been first properly booked at the police station. It is not necessary to repeat the booking process in the parish jail if the booking procedure in the police station reflects the name, address, offense charged, who arrested him/her, a list of property taken and the date and time of booking, as set forth in Article 228. Opinion No. 91-333, La. Atty. Gen. Op. No. 1991-333; 1991 La. AG LEXIS 412.

Sheriff, as Warden and keeper of parish jail, must accept for booking and imprisonment all State felony arrestees as long as the prison population level does not exceed the maximum allowable under the 1990 federal court consent decree. La.R.S. 15:704; La.R.S. 33:1435; La.C.Cr.P. Art. 228, Opinion No. 92-281, La. Atty. Gen. Op. No. 1992-281; 1992 La. AG LEXIS 169.

Because the Sheriff must accept all persons charged with the criminal violation of State Statutes, the Sheriff is obligated to accept custody of a hospitalized arrestee. Opinion No. 92-228, La. Atty. Gen. Op. No. 1992-228; 1992 La. AG LEXIS 340.

Rules of operation for 911 emergency telephone calls should be established by the governing authority of the communications district. These rules would cover the situation of when to disconnect or transfer a call. Tapes of 911 emergency calls are public records subject to the exceptions provided in that law. There is no obligation to inform the 911 caller that the case is being taped. Opinion No. 92-209, La. Atty. Gen. Op. No. 1992-209; 1992 La. AG LEXIS 441.

As long as affidavit of probable cause or warrant as attached to arrestee information form provides sufficient information so as to ensure complete booking information summary, requirements of La.C.Cr.P. art. 228 are met. Opinion No. 92-863, La. Atty. Gen. Op. No. 1992-863; 1993 La. AG LEXIS 83.

Answers several technical questions on the operations of a “911” Communications district. Opinion No. 93-152, La. Atty. Gen. Op. No. 1993-152; 1994 La. AG LEXIS 31.

A suspect pursued across parish lines and arrested without a warrant should generally be booked in the parish in which he is arrested. Opinion No. 93-751, La. Atty. Gen. Op. No. 1993-751; 1994 La. AG LEXIS 38.

La.C.Cr.P. art. 228; arts. 229-230.1 art. 232; R.S. 14:134, Opinion No. 94-125, La. Atty. Gen. Op. No. 1994-125; 1994 La. AG LEXIS 305.

R.S. 40:1235, Opinion No. 94-623, La. Atty. Gen. Op. No. 1994-623; 1995 La. AG LEXIS 22.

Records of 911 emergency calls are public records which must be disclosed subject to the exceptions provided by law. Opinion No. 96-89, La. Atty. Gen. Op. No. 1996-89; 1996 La. AG LEXIS 80.

A justice of the peace may exercise his or her jurisdiction in prosecuting litter violators throughout the parish in which his or her ward sits. However, a justice of the peace is not required to accept and prosecute litter violations. If the justice of the peace is in good faith and within his proper jurisdiction, he is protected by judicial immunity should a violator be injured while in the course of a court ordered litter abatement detail. If a violator refuses to appear in court pursuant to a summons, the justice of the peace may hold him in direct contempt. Additionally, if the offender refuses to pay a fine or refuses to do litter detail as ordered by the court, he may be held in constructive contempt. Finally, the names of litter violators may be published in the newspaper. Opinion No. 96-66, La. Atty. Gen. Op. No. 1996-66; 1996 La. AG LEXIS 90.

C.A.T. reports, which consist of E-911 tapes plus other information, are subject to the Public Records Act and the exceptions to the Act stated in La. R.S. 44:3. Opinion No. 97-233, La. Atty. Gen. Op. No. 1997-233; 1997 La. AG LEXIS 277.

La. Const., Art. VII, §§ 85 & 89 La. R.S. 33:1435; La. R.S. 33:1523; La. R.S. 15:704; La. R.S. 15:60 — 60.1; La. R.S. 15:77; La. R.S. 40:2402; La. R.S. 40:2405La. C.Cr.P. art. 228; La. C.Cr.P. art. 214Attorney General’s Opinion No. 97-179 The sheriff is the keeper of his parish’s jail, andthe district court judge has no authority to order the sheriff to allow private citizens entry to the jail for the purposes of booking offenders upon whom they made a citizen’s arrest. Opinion No. 97-179A, La. Atty. Gen. Op. No. 1997-179; 1998 La. AG LEXIS 17.

Local law enforcement officers may assist bounty hunters in locating and apprehending fugitives within their jurisdiction. Opinion No. 99-119, La. Atty. Gen. Op. No. 1999-119; 1999 La. AG LEXIS 157.

Answers several questions concerning the continuing authority of an elected chief of police in a Lawrason Act municipality, where the mayor and board of aldermen intend to contract with the parish sheriff to provide law enforcement services. Opinion No. 01-116, La. Atty. Gen. Op. No. 2001-116; 2001 La. AG LEXIS 172.

A bail bondsman may carry a non-concealed weapon and use reasonable force in order to arrest his principal. A bondsman who, after announcing his identify and purpose, has been wrongfully refused admittance, may use reasonable force to enter his principal’s residence in order to effectuate the arrest. There is no law requiring a bondsman to report to the sheriff upon arrival in a parish. However, there is a duty to promptly report the arrest of the principal to the nearest jail or police station. Opinion No. 01-70, La. Atty. Gen. Op. No. 2001-70; 2001 La. AG LEXIS 221.

Discusses several questions concerning the chief of police’s authority vis-a-vis the mayor and board of aldermen in a Lawrason Act municipality. Opinion No. 02-0027, La. Atty. Gen. Op. No. 2002-0027; 2002 La. AG LEXIS 176.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: Louisiana’s Right to Counsel in Light of Moran v. Burbine. 48 La. L. Rev. 201 (September, 1987).

General Law Reviews. — Symposium: Our New Federalism? National Authority and Local Autonomy in the War on Terror: State Incarceration of Federal Prisoners After September 11 Whose Jail Is It Anyway? 69 Brooklyn L. Rev. 1335 (2004).

Art. 228.1. Disposal of property of prisoners; orleans parish.

Any property taken from a prisoner in any of the penal institutions under the jurisdiction of the criminal sheriff for the parish of Orleans shall, after 90 days from the release of said prisoner, be disposed of in the following manner:

(1) There shall be notice of the sheriff’s right to dispose of the property in ninety days on the entry of the list of property made at the time the person is incarcerated. Provided however, this provision shall not apply to property in possession of the sheriff at the effective date of this Act.

(2) After the passage of ninety days from the release of the prisoner, and providing the property is not needed for any legal reason by the sheriff, and it remains unclaimed, the criminal sheriff of Orleans Parish may petition the Criminal District Court for the parish of Orleans or any court of proper jurisdiction for the disposal of said property in any lawful manner, at his discretion.

(3) Before the criminal sheriff petitions said court he shall cause an advertisement of his intention to seek approval of the court to be placed in the newspaper designated as the official journal of the city of New Orleans one time at least ten days prior to filing of his petition. In the petition for disposal the sheriff shall set forth a brief description of the items to be disposed of, the court in which the proceedings will be filed, the title of the proceedings, and method or methods of intended disposal.

(4) The petition of the sheriff shall make specific recommendations as to the method of disposal for each item of unclaimed property and pray for the court to order its disposal.

(5) The court shall order the property disposed of in the manner contained in the sheriff’s petition or order the disposal of the property in any legal manner within the sole discretion of the court.

(6) The costs of the proceeding to dispose of unclaimed property shall be derived from the disposal of the property as provided under this subsection.

(7) Any funds remaining after payment of the cost of the proceedings to dispose of unclaimed property shall be deposited in the criminal court fund account which shall be used in defraying the expenses of the criminal district courts of Orleans Parish. (Added by Acts 1974, No. 285, § 1.)

Art. 228.2. Disposal of property of prisoners; orleans parish excepted.

A. Any property taken from a prisoner in any of the penal institutions under the jurisdiction of any sheriff, Orleans excepted, which is in the possession of the sheriff on July 31, 2001, shall, after ninety days from the release of said prisoner, be disposed of, if unclaimed, in the following manner:

(1) There shall be notice of the sheriff’s right to dispose of the property in ninety days on the entry of the list of property made at the time the person was incarcerated. Provided however, this provision shall not apply to property in possession of the sheriff on September 12, 1975.

(2) After the passage of ninety days from the release of the prisoner, any sheriff may petition the court having proper jurisdiction for the disposal of said property in any lawful manner, at his discretion.

(3) Before any sheriff petitions said court, he shall cause an advertisement of his intention to seek approval of the court to be placed in the newspaper designated as the official journal of the parish one time at least ten days prior to filing of his petition and shall mail a copy of the advertisement to the prisoner at his last known address, postage prepaid. In the petition for disposal the sheriff shall set forth a brief description of the items to be disposed of, the court in which the proceedings will be filed, the title of the proceedings, and method or methods of intended disposal.

(4) The petition of the sheriff shall make specific recommendations as to the method of disposal for each item of unclaimed property and pray for the court to order its disposal.

(5) The court shall order the property disposed of in the manner contained in the sheriff’s petition or order the disposal of the property in any legal manner within the sole discretion of the court.

(6) The costs of the proceedings to dispose of unclaimed property shall be derived from the disposal of the property as provided under this Subsection.

(7) Any funds remaining after payment of the cost of the proceedings to dispose of unclaimed property shall be deposited in the sheriff’s salary fund.

B. Any property taken from a prisoner in any of the penal institutions under the jurisdiction of any sheriff, Orleans excepted, after July 31, 2001, shall be disposed of after ninety days from the release or transfer of the prisoner, if unclaimed, in the following manner:

(1) The sheriff shall make a notation on the property list of the prisoner at the time of incarceration that he has the right to dispose of unclaimed property as provided in this Paragraph.

(2) The sheriff or an officer acting on his behalf shall provide written notice of the sheriff’s right to dispose of unclaimed property to each prisoner upon the release or transfer of such prisoner. The sheriff or officer shall require the prisoner to sign the written notice acknowledging the sheriff’s right to dispose of such property. In the event that the prisoner refuses to sign the acknowledgment, the sheriff or officer shall make a notation on the written notice that the prisoner refused to sign the acknowledgment of such right.

(3) After notice is given to the prisoner and after the expiration of ninety days from the date of release or transfer of the prisoner, if the property of the prisoner remains unclaimed, the sheriff may dispose of such property in any lawful manner at his discretion, including but not limited to authorizing the unclaimed property to be destroyed, donated to a charitable organization, or put into lawful use within the institution from which the inmate was released or transferred. Any legal tender which remains unclaimed shall be placed in a fund for the benefit of all inmates at such institution. A record of the disposition of all unclaimed property shall be maintained for a period of two years from the date of disposal.

C. For the purposes of this Article, “unclaimed property” means property that a prisoner leaves at a correctional institution or fails to take upon his release or transfer from the institution and to which no claim is made within ninety days of his release or transfer from the institution. (Added by Acts 1975, No. 544, § 1; Acts 2001, No. 1123, § 1, eff. June 28, 2001.)

2001 Amendments. — Acts 2001, No. 1123, § 1, effective June 28, 2001, inserted “which is in the possession of the sheriff on July 31, 2001” in (A); and added (B) and (C).

Art. 228.3. Disposal of unclaimed property seized in any criminal investigation; orleans parish excepted.

Any unclaimed property seized in connection with any criminal investigation under the jurisdiction of any sheriff, Orleans excepted, shall, if it remains unclaimed for more than one year after its use or from the time it was last used in connection with any criminal proceeding, be disposed of in the following manner:

(1) After the lapse of one year any sheriff may petition the court having proper jurisdiction for the disposal of said property in any lawful manner.

(2) Before any sheriff petitions said court he shall cause an advertisement of his intention to seek approval of the court to be placed in the newspaper designated as the official journal of the parish one time at least ten days prior to filing of his petition, and shall mail a copy of the advertisement to the last known owner at his last known address, postage prepaid. In the petition for disposal the sheriff shall set forth a brief description of the items to be disposed of, the court in which the proceedings will be filed, the title of the proceedings, and method or methods of intended disposal.

(3) The petition of the sheriff shall make specific recommendations as to the method of disposal for each item of unclaimed property and pray for the court to order its disposal.

(4) The court shall order the property disposed of in the manner contained in the sheriff’s petition or order the disposal of the property in any legal manner within the sole discretion of the court.

(5) The costs of the proceedings to dispose of unclaimed property shall be derived from the disposal of the property as provided under this Subsection.

(6) Any funds remaining after payment of the cost of the proceedings to dispose of unclaimed property shall be deposited in the sheriff’s salary fund. (Added by Acts 1975, No. 545, § 1.)

Art. 228.4. Disposal of noncontraband unclaimed property seized in criminal investigations.

Any noncontraband unclaimed property seized in connection with any criminal investigation under the jurisdiction of any district attorney, municipal police department, or state investigative agency shall, if it remains unclaimed for more than one year after its seizure and provided it is not needed in any criminal proceeding, be disposed of in the following manner:

(1) After the lapse of one year, the district attorney of the parish in which the noncontraband property is located is authorized to petition any court in that parish having proper jurisdiction for the disposal of the property in any lawful manner. Any petition filed pursuant to this Article shall be without cost and on behalf of the district attorney, municipal police department, or state investigative agency which has custody of the noncontraband property.

(2) (a) Before any district attorney petitions the court, he shall cause an advertisement of his intention to seek approval of the court to be placed in the newspaper designated as the official journal of the parish one time at least ten days prior to filing of his petition, and he shall mail a copy of the advertisement to the last known owner of the property at his last known address, postage prepaid, if the owner is known. If the owner of the property is unknown, no such notice shall be mailed. In the petition for disposal, the district attorney shall set forth a brief description of the property to be disposed of, the court in which the proceedings will be filed, the title of the proceedings, and method or methods of intended disposal.

(b) The district attorney shall have a duty to determine if any of the property for which disposal is sought is subject to a prior recorded mortgage, lien or security interest held by a federally insured financial institution defined herein as an “interest holder”. If an “interest holder’s” name and address are required by law to be recorded with the parish clerk of court, the motor vehicle division of the Department of Public Safety and Corrections, the vessel division of the Department of Wildlife and Fisheries, or another state or federal agency to perfect an interest in the property, and the “interest holder’s” current address is not known, he shall mail a copy of the notice by certified mail, return receipt requested, to any address of record with any of the described agencies, or if the “interest holder’s” address is not on record, he shall notify the “interest holder” by publication as required in Subparagraph (a) of this Paragraph.

(3) The petition of the district attorney shall make specific recommendations as to the manner of disposal for each item of unclaimed noncontraband property and pray for the court to order its disposal.

(4) The court shall order the disposal of the noncontraband property according to the specific recommendations contained in the district attorney’s petition or in any legal manner within the sole discretion of the court. If the manner of disposal ordered by the court is not in accordance with the manner contained in the district attorney’s petition, the district attorney may withdraw the petition.

(5) All items of property designated by the court for sale shall be sold either by public sale, without appraisal, or by public auction conducted by a licensed auctioneer, without appraisal.

(6) If the manner of disposal ordered by the court generates any direct revenue, the proceeds shall be distributed in the following order of priority:

(a) For satisfaction of the costs of the proceedings to dispose of noncontraband unclaimed property.

(b) Thirty percent to the district attorney to defer the expenses of bringing any such action before the court.

(c) The remaining funds to the investigative agency that stored, maintained, insured, or bore the administrative costs as is related to maintaining the property seized in criminal investigations.

(7) Weapons released to the district attorney, municipal police department, or state investigative agency by the court pursuant to this Article shall become the property of that office, department, or agency and may be disposed of or issued in any manner which that office, department, or agency deems appropriate. (Acts 2010, No. 976, § 1, eff. Aug. 15, 2010.)

Art. 229. Duties of officer in charge.

The officer in charge of the jail or police station shall immediately inform the prisoner booked:

(1) Of the charge against him;

(2) Of his rights to communicate with and procure counsel; and

(3) Of his right to request a preliminary examination when he is charged with a felony.

The officer in charge shall, within forty-eight hours from the time of the booking, notify the district attorney in writing of all persons booked for violation of state statutes, and shall furnish without cost a certified copy of any booking entry to any person requesting it.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article assures the accused of immediate information as to certain basic rights. The requirement of written notice within forty-eight hours to the district attorney facilitates the release of those who may not be wanted for prosecution, and assists the district attorney’s office in making a prompt investigation in cases where a trial may be subsequently held.

(b) The last paragraph of Art. 77 of the 1928 Code, which originated in Act 20 of 1928, is omitted. It stated that the article was not intended to divest the New Orleans superintendent of police of the right to release prisoners on his own responsibility prior to arraignment. No provision could be found, either in the Louisiana Revised Statutes, or in the Code of the City of New Orleans, that gave the superintendent such special power. For this reason the paragraph was deleted as obsolete. If there is to be a special power to release prisoners prior to preliminary examination and the fixing of bail, the provision should be applicable to all police superintendents and not only the New Orleans superintendent. The A.L.I. Code, and other model statutes examined, do not recognize any such police authority.

(c) The duty to furnish copies of the booking entry is retained from Art. 77 of the 1928 Code.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A police officer has no discretion to dispose of a traffic citation once it is issued and deposited under R.S. 32:398.2. A police officer has no discretion in dismissing or disposing of an arrest or its record after the person is arrested and booked under C.Cr. P. aart. 229. A police officer has no discretion to dismiss a prosecution once it is instituted under C.Cr.P. art. 61., OPINION No. 88-39, La. Atty. Gen. Op. No. 1988-39; 1988 La. AG LEXIS 237.

La.C.Cr.P. art. 228; arts. 229-230.1 art. 232; R.S. 14:134, OPINION No. 94-125, La. Atty. Gen. Op. No. 1994-125; 1994 La. AG LEXIS 305.

The “officer in charge” of the arresting agency has an affirmative duty to notify the district attorney of all persons booked for violation of state criminal statutes. Intentionally failing to perform that duty, or intentionally permitting subordinates to refuse that duty, may constitute malfeasance in office, punishable under La.R.S. 14:134., Opinion No. 97-33, La. Atty. Gen. Op. No. 1997-33; 1997 La. AG LEXIS 82.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: Louisiana’s Right to Counsel in Light of Moran v. Burbine. 48 La. L. Rev. 201 (September, 1987).

Art. 230. Rights of person arrested.

The person arrested has, from the moment of his arrest, a right to procure and confer with counsel and to use a telephone or send a messenger for the purpose of communicating with his friends or with counsel.

COMMENTARY

Louisiana Official Revision Comments

1966. — This article is substantially in accord with the second paragraph of Art. 77 of the 1928 Louisiana Code of Criminal Procedure and is superior to the comparable A.L.I. Code,§37, which simply provides that an attorney shall be entitled to visit the person arrested.

CROSS REFERENCES

Louisiana Law. — Continuous sessions in districts of one parish, see La. R.S. 13:501.

Suspension of time limitations in affected courts; ninety days; recision; extensions; exceptions, see La. C.Cr.P. Art. 955.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Criminal Process

•••• Assistance of Counsel. — If defendant had a right to counsel at a pre-charge lineup, either under La. Const. art. I, § 13, or La. Code Crim. Proc. Ann. art. 230, violation of this right was not prejudicial because the state proved the lineup was fair. State v. Samuels, 657 So. 2d 562, 1995 La. App. LEXIS 1764 (June 7, 1995).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — There was no right under La. Code Crim. Proc. Ann. art. 230 to consult an attorney prior to submitting to a breath test for the presence of alcohol. Fiew v. Department of Public Safety, 525 So. 2d 119, 1988 La. App. LEXIS 745 (Mar. 2, 1988).

• Interrogation

•• General Overview. — La. Code Crim. Proc. Ann. art. 230 does not require the custodian of the arrestee to inform the latter of his right to use the telephone. State v. Cripps, 259 LA. 403, 250 So. 2d 382, 1971 La. LEXIS 4325 (June 28, 1971), overruled by State v. Lovett, 345 So. 2d 1139, 1977 La. LEXIS 5389, 1977 La. LEXIS 5772 (La. 1977).

• Eyewitness Identification

•• Lineups. — Defendants demanded presence of counsel at a line-up but neither defendant requested notice of line-up to his counsel; there was no indication that the lineup was in any way suggestive, therefore no violation of their due process rights occurred. State v. Thomas, 406 So. 2d 1325, 1981 La. LEXIS 10980 (Nov. 16, 1981).

• Counsel

•• Right to Counsel

••• General Overview. — Defendant was denied his right to counsel under La. Code Crim. Pro. Ann. art. 230, where he was not informed that his attorney was available and attempting to provide legal assistance. State v. Matthews, 408 So. 2d 1274, 1982 La. LEXIS 9892 (Jan. 25, 1982).

EVIDENCE

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor. — Under La. Code Crim. Proc. Ann. art. 230, a defendant has the right to procure and confer without counsel from the moment of arrest; however, a violation of this statutory right does not require the exclusion of evidence. State v. Carter, 712 So. 2d 701, 1998 La. App. LEXIS 1380 (May 27, 1998), writ denied by La. 98-1767, 727 So. 2d 444, 1998 La. LEXIS 3313 (La. Nov. 6, 1998).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: Louisiana’s Right to Counsel in Light of Moran v. Burbine. 48 La. L. Rev. 201 (September, 1987).

Art. 230.1. Maximum time for appearance before judge for the purpose of appointment of counsel; court discretion to fix bail at the appearance; extension of time limit for cause; effect of failure of appearance.

A. The sheriff or law enforcement officer having custody of an arrested person shall bring him promptly, and in any case within 72 hours from the time of the arrest, before a judge for the purpose of appointment of counsel. Saturdays, Sundays, and legal holidays shall be excluded in computing the seventy-two-hour period referred to herein. The defendant shall appear in person unless the court by local rule provides for such appearance by telephone or audio-video electronic equipment. However, upon a showing that the defendant is incapacitated, unconscious, or otherwise physically or mentally unable to appear in court within 72 hours, then the defendant’s presence is waived by law, and a judge shall appoint counsel to represent the defendant within 72 hours from the time of arrest.

B. At this appearance, if a defendant has the right to have the court appoint counsel to defend him, the court shall assign counsel to the defendant. The court may also, in its discretion, determine or review a prior determination of the amount of bail.

C. If the arrested person is not brought before a judge in accordance with the provisions of Paragraph A of this Article, he shall be released forthwith.

D. The failure of the sheriff or law enforcement officer to comply with the requirements herein shall have no effect whatsoever upon the validity of the proceedings thereafter against the defendant. (Added by Acts 1972, No. 700, § 1; Amended by Acts 1977, No. 395, § 1; Acts 1984, No. 206, § 1; Acts 1985, No. 955, § 1; Acts 2006, No. 811, § 1, eff. Aug. 15, 2006.)

2006 Amendments. — Acts 2006, No. 811, § 1, effective August 15, 2006, added the last sentence in (A).
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CRIMINAL LAW & PROCEDURE

• Arrests

•• Probable Cause. — Defendant who was released from detention pursuant to La. Code Crim. Proc. Ann. art. 230.1(C), because he was not brought to a hearing within 72 hours of his arrest was properly rearrested immediately after a hearing finding probable cause on the original charges against him. State v. Wallace, 392 So. 2d 410, 1980 La. LEXIS 9527 (Dec. 15, 1980).

•• Warrantless Arrest. — Remedy for violation of La. Code Crim. Proc. Ann. art. 230.1 was release of the arrested person from custody, but plaintiff was not entitled to be released because of the hold placed by the Department of Public Safety and Corrections for parole violation; accordingly, plaintiff was not damaged. Colquitt v. Claiborne Parish Sheriff’s Dep’t, 765 So. 2d 471, 2000 La. App. LEXIS 1647 (June 21, 2000).

• Interrogation

•• Miranda Rights

••• Right to Counsel During Questioning. — La. Code Crim. Proc. Ann. art. 230.1 requires that an arrested person be brought before a judge for the purpose of appointment of counsel within 72 hours of arrest. State v. Jackson, 672 So. 2d 215, 1996 La. App. LEXIS 563 (Apr. 3, 1996), writ of certiorari denied by La. 96-1386, 681 So. 2d 1258, 1996 La. LEXIS 3018 (La. Nov. 1, 1996), writ of certiorari denied by 520 U.S. 1252, 117 S. Ct. 2409, 138 L. Ed. 2d 175, 1997 U.S. LEXIS 3416, 65 U.S.L.W. 3798 (1997).

• Preliminary Proceedings

•• Delays. — Failure to comply with the 72-hour rule did not result in exoneration of defendant from the charges against him. State v. Wood, 793 So. 2d 441, 2001 La. App. LEXIS 1904 (Aug. 22, 2001), writ denied by La. 2000-3264, 795 So. 2d 335, 2001 La. LEXIS 2342 (La. Aug. 24, 2001).

Where defendant, who was arrested on a Friday, was brought before a judge on the following Tuesday, he was brought before a judge within the 72 hours required by La. Code Crim. Proc. Ann. art. 230.1, because Saturday and Sunday were properly excluded from the computation. State v. Welcome, 458 So. 2d 1235, 1983 La. LEXIS 12548 (May 23, 1983), reinstated by 432 So. 2d 269, 458 So. 2d 1235, 1983 La. LEXIS 10523 (La. 1984), writ of certiorari denied by 470 U.S. 1088, 105 S. Ct. 1856, 85 L. Ed. 2d 152, 1985 U.S. LEXIS 1635, 53 U.S.L.W. 3687 (1985).

Defendant’s allegation that he was not brought before a judge for the purpose of appointment of counsel within the prescribed number of hours after his arrest as required by La. Code Crim. Proc. Ann. art. 230.1 was without merit; art. 230.1(D) specifically provided that the failure of the sheriff to comply with the requirements therein did not have any effect whatsoever on the validity of the proceedings thereafter against a defendant. State v. Guzman, 362 So. 2d 744, 1978 La. LEXIS 6705 (Sept. 5, 1978), writ of certiorari denied by 443 U.S. 912, 99 S. Ct. 3103, 61 L. Ed. 2d 876, 1979 U.S. LEXIS 2436 (1979).

•• Initial Appearances

••• General Overview. — Although an individual who was arrested on a burglary charge was not brought before a judge within 72 hours of his arrest, he was not entitled to damages for the delay based on a theory of illegal detention because he was also being held as a parole violator at the request of the department of corrections. Frank v. City of Ville Platte, 730 So. 2d 887, 1999 La. LEXIS 973 (Apr. 13, 1999).

When a parolee is arrested for an offense that is unrelated to his parole, the law enforcement authority arresting the person is not relieved of the requirement to bring that person before a judge within 72 hours of the arrest. Frank v. City of Ville Platte, 730 So. 2d 887, 1999 La. LEXIS 973 (Apr. 13, 1999).

Pursuant to La. Code Crim. Proc. Ann. art. 230.1(D), defendant was not entitled to post conviction relief, although he was not brought before a judge or magistrate within 72 hours after he was arrested, where defendant did not document his allegation that he was secreted away for 73 days, and where he did not show that he was prejudiced by any delay. State v. Bouie, 598 So. 2d 610, 1992 La. App. LEXIS 1054 (Apr. 14, 1992).

Police officer had reasonable cause to arrest plaintiff on an out-of-state warrant for a person with the same birth date and a similar name and description, and, under the provisions of La. Code Crim. Proc. Ann. arts. 229 and 230.1 and La. Rev. Stat. Ann. §§ 40:1383 and 40:1384, the officer was not responsible for his alleged false imprisonment after plaintiff was delivered to the jail. Johnson v. State, 451 So. 2d 104, 1984 La. App. LEXIS 8748 (May 16, 1984), writ of certiorari denied by 457 So. 2d 15, 1984 La. LEXIS 9796 (La. 1984).

Where defendant, who was arrested on a Friday, was brought before a judge on the following Tuesday, he was brought before a judge within the 72 hours required by La. Code Crim. Proc. Ann. art. 230.1, because Saturday and Sunday were properly excluded from the computation. State v. Welcome, 458 So. 2d 1235, 1983 La. LEXIS 12548 (May 23, 1983), reinstated by 432 So. 2d 269, 458 So. 2d 1235, 1983 La. LEXIS 10523 (La. 1984), writ of certiorari denied by 470 U.S. 1088, 105 S. Ct. 1856, 85 L. Ed. 2d 152, 1985 U.S. LEXIS 1635, 53 U.S.L.W. 3687 (1985).

Under La. Code Crim. Proc. Ann. art. 230.1, the sheriff having custody of an arrested person shall bring him promptly, and in any case within 72 hours from the time of the arrest, before a judge for the purpose of appointment of counsel. State v. Chaney, 384 So. 2d 442, 1980 La. LEXIS 7547 (May 19, 1980).

• Counsel

•• Assignment. — Defendant’s allegation that he was not brought before a judge for the purpose of appointment of counsel within the prescribed number of hours after his arrest as required by La. Code Crim. Proc. Ann. art. 230.1 was without merit; art. 230.1(D) specifically provided that the failure of the sheriff to comply with the requirements therein did not have any effect whatsoever on the validity of the proceedings thereafter against a defendant. State v. Guzman, 362 So. 2d 744, 1978 La. LEXIS 6705 (Sept. 5, 1978), writ of certiorari denied by 443 U.S. 912, 99 S. Ct. 3103, 61 L. Ed. 2d 876, 1979 U.S. LEXIS 2436 (1979).

• Trials

•• Defendant’s Rights

••• Right to Counsel

•••• Constitutional Right. — La. Code Crim. Proc. Ann. art. 230.1 requires that an arrested person be brought before a judge for the purpose of appointment of counsel within 72 hours of arrest. State v. Jackson, 672 So. 2d 215, 1996 La. App. LEXIS 563 (Apr. 3, 1996), writ of certiorari denied by La. 96-1386, 681 So. 2d 1258, 1996 La. LEXIS 3018 (La. Nov. 1, 1996), writ of certiorari denied by 520 U.S. 1252, 117 S. Ct. 2409, 138 L. Ed. 2d 175, 1997 U.S. LEXIS 3416, 65 U.S.L.W. 3798 (1997).

• Sentencing

•• Corrections, Modifications & Reductions

••• General Overview. — Evidence was sufficient to find that defendant gave his statement freely and voluntarily and that, although defendant was not brought before a magistrate within 72 hours of his arrest, as required by La. Code Crim. Proc. Ann. art. 230.1, his constitutional rights were fully protected prior to his giving the taped confession and therefore the trial judge was correct in admitting that confession into evidence at trial. State v. Miller, 448 So. 2d 137, 1984 La. App. LEXIS 8265 (Feb. 28, 1984), writ of certiorari denied by 449 So. 2d 1355, 1984 La. LEXIS 8950 (La. 1984).

• Postconviction Proceedings

•• Parole. — When a parolee is arrested for an offense that is unrelated to his parole, the law enforcement authority arresting the person is not relieved of the requirement to bring that person before a judge within 72 hours of the arrest. Frank v. City of Ville Platte, 730 So. 2d 887, 1999 La. LEXIS 973 (Apr. 13, 1999).

TORTS

• Damages

•• General Overview. — Although an individual who was arrested on a burglary charge was not brought before a judge within 72 hours of his arrest, he was not entitled to damages for the delay based on a theory of illegal detention because he was also being held as a parole violator at the request of the department of corrections. Frank v. City of Ville Platte, 730 So. 2d 887, 1999 La. LEXIS 973 (Apr. 13, 1999).

• Intentional Torts

•• False Imprisonment

••• General Overview. — Under La. Code Crim. Proc. Ann. art. 230.1(A), it is the law officer that has custody of an arrestee that is required to bring the arrestee for a 72-hour hearing; however, defendant City of Ville Platte was liable vicariously through its officers for failing to bring defendant that had been arrested for burglary before a judge within 72 hours of his arrest. Frank v. City of Ville Platte, 715 So. 2d 530, 1998 La. App. LEXIS 1503 (June 3, 1998), reversed by La. 98-1819, 730 So. 2d 887, 1999 La. LEXIS 973 (La. Apr. 13, 1999).

Police officer had reasonable cause to arrest plaintiff on an out-of-state warrant for a person with the same birth date and a similar name and description, and, under the provisions of La. Code Crim. Proc. Ann. arts. 229 and 230.1 and La. Rev. Stat. Ann. §§ 40:1383 and 40:1384, the officer was not responsible for his alleged false imprisonment after plaintiff was delivered to the jail. Johnson v. State, 451 So. 2d 104, 1984 La. App. LEXIS 8748 (May 16, 1984), writ of certiorari denied by 457 So. 2d 15, 1984 La. LEXIS 9796 (La. 1984).

• Vicarious Liability

•• Agents

••• General Overview. — Under La. Code Crim. Proc. Ann. art. 230.1(A), it is the law officer that has custody of an arrestee that is required to bring the arrestee for a 72-hour hearing; however, defendant City of Ville Platte was liable vicariously through its officers for failing to bring defendant that had been arrested for burglary before a judge within 72 hours of his arrest. Frank v. City of Ville Platte, 715 So. 2d 530, 1998 La. App. LEXIS 1503 (June 3, 1998), reversed by La. 98-1819, 730 So. 2d 887, 1999 La. LEXIS 973 (La. Apr. 13, 1999).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Justices of the peace have authority to fix bail and discharge on recognizance persons arrested for offenses not captial or necessarily punishable by hard labor., OPINION No. 86-126, La. Atty. Gen. Op. No. 1986-126; 1986 La. AG LEXIS 636.

La.C.Cr.P. art. 228; arts. 229-230.1 art. 232; R.S. 14:134, OPINION No. 94-125, La. Atty. Gen. Op. No. 1994-125; 1994 La. AG LEXIS 305.

Justices of the Peace, throughout their territorial jurisdiction, may fix bail for offenses not capital or necessarily punishable by hard labor. Furthermore, that once formal charges are filed and the case is allotted to a section of the court the Justice of the Peace no longer has jurisdiction over the matter., Opinion 98-427, La. Atty. Gen. Op. No. 1998-427; 1998 La. AG LEXIS 536.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Reflections Upon Louisiana’s Child Witness Videotaping Statute: Utility and Constitutionality in the Wake of Stincer. 47 La. L. Rev. 1255 (July, 1987).

Note: Determination of Probable Cause for a Warrantless Arrest: A Casenote on County of Riverside v. Mclaughlin. 52 La. L. Rev. 1311 (May, 1992).

Criminal Law and Procedure: 1991-92 in Review. 53 La. L. Rev. 771 (January, 1993).


Art. 230.2. Probable cause determinations; persons arrested without a warrant and continued in custody; bail.

A. A law enforcement officer effecting the arrest of a person without a warrant shall promptly complete an affidavit of probable cause supporting the arrest of the person and submit it to a magistrate. Persons continued or remaining in custody pursuant to an arrest made without a warrant shall be entitled to a determination of probable cause within forty-eight hours of arrest. The probable cause determination shall be made by a magistrate and shall not be an adversary proceeding. The determination may be made without the presence of the defendant and may be made upon affidavits or other written evidence, which may be transmitted to the magistrate by means of facsimile transmission or other electronic means. A magistrate’s determination of probable cause hereunder shall not act as a waiver of a person’s right to a preliminary examination pursuant to Article 292.

B. (1) If a probable cause determination is not timely made in accordance with the provisions of Paragraph A of this Article, the arrested person shall be released on his own recognizance.

(2) Nothing in this Paragraph shall preclude the defendant’s rearrest and resetting of bond for the same offense or offenses upon the issuance of an arrest warrant based upon a finding of probable cause by a magistrate. (Acts 1992, No. 674, § 1; Acts 2010, No. 260, § 1, eff. Aug. 15, 2010; Acts 2011, No. 83, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 83 added “bail” in the section heading; added the (B)(1) designation; and added (B)(2).

2010 Amendments. — The 2010 amendment by No. 260, in (A), substituted “submit it to a magistrate” for “submit the same to a magistrate” and added “which may be transmitted to the magistrate by means of facsimile transmission or other electronic means.”
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CRIMINAL LAW & PROCEDURE

• Arrests

•• Probable Cause. — Underlying intent of La. Code Crim. Proc. Ann. art. 230.2 ensures that, within forty-eight hours of a warrantless arrest, probable cause supporting the arrest exists. Colquitt v. Claiborne Parish Sheriff’s Dep’t, 765 So. 2d 471, 2000 La. App. LEXIS 1647 (June 21, 2000).

•• Warrantless Arrest. — Defendant’s rights were violated under La. Code Crim. Proc. Ann. art. 230.2 because his initial warrantless arrest for “conspiracy to manufacture” as well as the initial booking charge against him of “attempted manufacture of methamphetamine” were not followed timely by a finding of probable cause by a magistrate. State v. Hughart, 801 So. 2d 388, 2000 La. App. LEXIS 1830 (July 20, 2000).

Where defendant’s rights were violated under La. Code Crim. Proc. Ann. art. 230.2 by a warrantless arrest, the issue of no re-booking was a non-issue because the actual charges on bills of information superseded the booking issue under La. Code Crim. Proc. Ann. art. 61. State v. Hughart, 801 So. 2d 388, 2000 La. App. LEXIS 1830 (July 20, 2000).

Remedy for the alleged violation of La. Code Crim. Proc. Ann. art. 230.2 would have been release of plaintiff from custody. However, plaintiff was not entitled to release from custody because of the parole hold placed upon him by the Department of Public Safety and Corrections; accordingly, plaintiff was not damaged by his incarceration. Colquitt v. Claiborne Parish Sheriff’s Dep’t, 765 So. 2d 471, 2000 La. App. LEXIS 1647 (June 21, 2000).

• Search & Seizure

•• Search Warrants

••• Probable Cause

•••• General Overview. — Defendant’s rights were not violated under La. Code Crim. Proc. Ann. art. 230.2 because the affidavit in support of a search warrant for his home was made and probable cause found for his criminal involvement well within the 48-hour time frame. State v. Hughart, 801 So. 2d 388, 2000 La. App. LEXIS 1830 (July 20, 2000).

• Bail

•• Release on Own Recognizance. — Where defendant’s rights were violated under La. Code Crim. Proc. Ann. art. 230.2 in that there was not a timely finding of probable cause by a magistrate, defendant was entitled to R.O.R. status but not a release without a bail obligation. State v. Hughart, 801 So. 2d 388, 2000 La. App. LEXIS 1830 (July 20, 2000).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — An officer may obtain a probable cause affidavit for a warrantless arrest, pursuant to La. C.Cr.P. art. 230.2, from any parish or municipal officer who qualifies under the definition of “magistrate” in La. C.Cr.P. art 931 (i.e., any judge, justice of the peace, or a mayor of a mayor’s court)., OPINION NUMBER 92-710, La. Atty. Gen. Op. No. 1992-710; 1992 La. AG LEXIS 556.

Art. 231. Close pursuit of person from another state; authority to arrest.

A state, county, or city peace officer of another state of the United States who enters this state in close pursuit of a person and continues within this state in close pursuit to arrest him on the ground that he is reasonably believed to have committed a felony in the other state, shall have the same authority to arrest and hold the person in custody as has a peace officer of this state to arrest and hold a person in custody on the ground that he is reasonably believed to have committed a felony in this state.

This article shall not be construed so as to make unlawful any arrest in this state that would otherwise be lawful.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is a re-enactment of R.S. 15:84.1, with changes. This provision, which was added to the Louisiana Code of Criminal Procedure by Act 284 of 1936, was an adoption of the Uniform Act on the Fresh Pursuit of Criminals Across State Lines. As is pointed out in the introduction to the Uniform Act, on page 16 of the Handbook on Interstate Crime Control, “Enactment of this legislation by three-fourths of the states of the Union since 1936 has made possible more efficient and cooperative police work in the control of crime.”

(b) In adopting the Uniform Act, Louisiana employed the term “close pursuit” in lieu of the Uniform Act’s “fresh pursuit.” The definition of “fresh pursuit” in Sec. 5 of the Uniform Act specifically includes “fresh pursuit as defined by the common law,” and further states that it “shall not necessarily imply instant pursuit, but pursuit without unreasonable delay.” Louisiana’s more limited authorization of arrest by a foreign peace officer who is in “close pursuit” of the criminal meets the needs of the normal situation, and provides a test which may be understood without resort to the common law or to artificial definition.

(c) Louisiana’s former R.S. 15:84.1 required that the person pursued must have actually “committed” a crime in the state from which he is fleeing. The Uniform Act embraces the situation where “he is believed to have committed a felony” in the other state. This article authorizes close pursuit on the ground that he “is reasonably believed to have committed a felony” in the other state. This is in conformity with the other arrest provisions which recognize the officer’s right to act on reasonable appearances in arresting for a felony. Art. 213(3). It represents a compromise between a requirement of actual commission of a felony and mere belief that the person pursued has committed a felony.

(d) This article follows the Uniform Act and the original common law doctrine, which limit fresh pursuit to felony cases. Louisiana’s former extension of the right of fresh pursuit to misdemeanor cases is omitted on the ground that misdemeanor cases do not present the same urgency as do felony cases.

(e) The last paragraph retained from the source provision, dispels any doubts as to the continuing authority of local officers to arrest fleeing criminals.
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CRIMINAL LAW & PROCEDURE

• Search & Seizure

•• Warrantless Searches

••• Search Incident to Lawful Arrest

•••• General Overview. — Motion to suppress was improperly denied where there was no probable cause to arrest given that the cited misdemeanor offense of obstructing a sidewalk, a violation of La. Rev. Stat. Ann. § 14:100.1, did not occur in the presence of an officer to justify a lawful warrantless arrest in accordance with La. Code Crim. P. Ann. art. 213(1). Further, the officer had no reason to believe that defendant committed an offense outside of his presence in accordance with La. Code Crim. P. Ann. art. 231(3), nor did he observe anything that amounted to a willful obstruction or any other illegal act. State v. Leban, 777 So. 2d 591, 2000 La. App. LEXIS 3438 (Dec. 20, 2000).

Art. 232. Same; arrested person taken before judge for hearing.

An officer making an arrest under Article 231 shall, without unnecessary delay, take the person arrested before a judge of the parish in which the arrest was made, who shall conduct a hearing for the purpose of determining the lawfulness of the arrest. If the judge determines that the arrest was lawful he shall, subject to rights of bail as stated in Article 271, commit the person arrested to jail for a period of time, not exceeding thirty days, to await the issuance of an extradition warrant by the governor of this state. If the judge determines that the arrest was unlawful he shall discharge the person arrested.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article follows its source provision and Sec. 2 of the Fresh Pursuit Law.

(b) Additional provisions, not found in former R.S. 15:84.2, are included in order that the temporary detention after an arrest in close pursuit will conform with the analogous general provisions in Title VI for temporary detention to await formal extradition proceedings. Thus, the arrested party is to be held for a period not exceeding thirty days (Art. 270), instead of the “reasonable time” provided in former R.S. 15:84.2 and Sec. 2 of the Uniform Act. A new provision in this article makes the detention subject to rights of bail. See Art. 271.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Justices of the peace have authority to fix bail and discharge on recognizance persons arrested for offenses not captial or necessarily punishable by hard labor., OPINION No. 86-126, La. Atty. Gen. Op. No. 1986-126; 1986 La. AG LEXIS 636.

La.C.Cr.P. art. 228; arts. 229-230.1 art. 232; R.S. 14:134, OPINION No. 94-125, La. Atty. Gen. Op. No. 1994-125; 1994 La. AG LEXIS 305.

Justices of the Peace, throughout their territorial jurisdiction, may fix bail for offenses not capital or necessarily punishable by hard labor. Furthermore, that once formal charges are filed and the case is allotted to a section of the court the Justice of the Peace no longer has jurisdiction over the matter., Opinion 98-427, La. Atty. Gen. Op. No. 1998-427; 1998 La. AG LEXIS 536.

Art. 233. Electronic signature of offender; requirements.

A. Law enforcement agencies are authorized to utilize the electronic signature of any offender. The signature may be captured by any generally accepted method or process of electronic signature capture, including the use of devices which capture and convert analog writing to electronic or digital form.

B. If any provision of law requires a signature or any record, bail undertaking, summons, or affidavit to be signed, acknowledged, verified, or made under oath by a criminal offender, the requirement is satisfied if the electronic signature of the offender, together with all other information required to be included by other applicable law, is attached to or logically associated with the signature or record.

C. For purposes of this Section, “electronic signature” shall mean an electronic sound, symbol, or process attached to or logically associated with a record and executed or adopted by a person with the intent to sign the record. (Acts 2010, No. 583, § 1, eff. Aug. 15, 2010.)
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Art. 261. Special definitions.

In this Title:

(1) “Crime” means any offense denounced by a state statute and does not include an offense denounced by a local ordinance.

(2) “Governor” includes any person performing the functions of governor by authority of the law of this state.

(3) “Executive authority” includes the governor, and any person performing the functions of governor in a state other than this state.

(4) “Indictment” is limited in meaning to the finding of a grand jury.

(5) “Judge” means any judge of a district court with criminal jurisdiction.

(6) “State,” when used with reference to a state other than this state, means any state or territory of the United States of America, and includes the District of Columbia.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) All of the forty-six states which have adopted the Uniform Criminal Extradition Act have included the definition article. Several states added definitions, and Maryland omitted the definition of “governor.”

(b) The special definitions of “governor,” “executive authority,” and “state” are taken almost verbatim from the definitions section of the Uniform Act.

(c) A special definition of “indictment” is required in order to distinguish between the limited use of that term in this Title and the broad use of that term in other Titles to include informations and.

affidavits.

(d) The definition of “crime” is added to make it abundantly clear that the extradition provisions apply only to persons charged with violations of state criminal laws (whether felonies or misdemeanors), as distinguished from municipal or other local ordinances.

(e) “Judge” is defined in order to permit the use of a single word, in lieu of a more cumbersome statement of officials having authority in extradition cases. Juvenile court and family court judges are not included in the definition, but that will not take away the special jurisdiction conferred on juvenile court judges under the Reciprocal Enforcement of Support Law (R.S. 13:1642 and 13:1651). It has been held that a subsequently enacted general statute having a specific repealer section will not supersede existing special laws, unless the intent to do so is clearly stated. See State v. Smith, 207 La. 735, 21 So.2d 890 (1945), holding that the general definitions of per-jury and false swearing in the 1942 Louisiana Criminal Code did not supersede existing special per-jury provisions.

JUDICIAL DECISIONS

INDEX

CRIMINAL LAW & PROCEDURE

• Preliminary Proceedings

•• Extradition

••• General Overview

CRIMINAL LAW & PROCEDURE

• Preliminary Proceedings

•• Extradition

••• General Overview. — Although the record did not indicate compliance with any of the provisions of federal and state extradition law set forth in U.S. Const. Art. IV, § 2, 18 U.S.C.S. § 3182, and La. Code Crim. Proc. Ann. art. 261 et seq., defendant waived extradition and voluntarily returned to Louisiana; once defendant was brought within custody of the demanding state, the legality of the extradition was no longer subject to legal attack. State v. Wilburn, 591 So. 2d 1255, 1991 La. App. LEXIS 3457 (Dec. 18, 1991), writ denied by 613 So. 2d 970, 1993 La. LEXIS 984 (La. 1993).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Local law enforcement officers may assist bounty hunters in locating and apprehending fugitives within their jurisdiction., Opinion No. 99-119, La. Atty. Gen. Op. No. 1999-119; 1999 La. AG LEXIS 157.

Art. 262. Extradition of wanted criminals.

Subject to the provisions of this Title, it is the duty of the governor of this state to have arrested and delivered to the executive authority of any other state any person charged with any felony in that state, or wanted for sentencing or to serve sentence after conviction of a crime, who has fled from justice and who is found in this state. (Acts 2003, No. 1118, § 1.)

2003 Amendments. — Acts 2003, No. 1118, § 1, effective August 15, 2003, rewrote this article, which read: “Subject to the provisions of this Title, the governor may, in his discretion, have arrested and delivered to the executive authority of any other state any person wanted in that state to be tried for a crime, or wanted for sentencing or to serve sentence after conviction of a crime, who is found in this state.”

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article settles an important policy question of whether it should be the duty of the governor to extradite a fugitive, or whether arrest and delivery of the fugitive should be discretionary with the governor. Under Art. 160 of the 1928 Louisiana Code, extradition of the accused was discretionary. Sec. 2 of the Uniform Criminal Extradition Act imposes a duty on the governor to extradite when the conditions of the act are met. Forty-five of the forty-six states adopting the Uniform Act retain the mandatory provision. Massachusetts alone, of the states adopting the Uniform Act, vests the governor with a discretionary power. The mandatory provision of the Uniform Act is in accord with the spirit and purpose of U.S.Const. Art. IV,§2, Cl. 2 and the enabling statute, 18 U.S.C.§3182. Those provisions make it the duty of the state to extradite fugitives from justice. On the other hand, there are strong arguments in favor of Louisiana’s rule under which extradition is discretionary with the governor. He may deny extradition of a criminal who has effected a complete self-rehabilitation and has established himself as a worthwhile member of the community; he may prevent the use of extradition as a step in high-pressure bill collecting. It was upon this ground that the 1954 Legislature refused to adopt the Uniform Extradition Act. The above article retains the Louisiana discretionary rule. The discretionary rule of Art. 160 of the 1928 Code has not been challenged. In Kentucky v. Dennison, 24 How. 66, 16 L.Ed. 717 (1861), the United States Supreme Court held that the federal government has no constitutional authority to compel a state to exercise the duty imposed by the U. S. constitution. The court recognized the existence of a duty, but stated that its enforcement depended on the fidelity of state governors.

(b) The scope of extradition under this article is broader than under Art. 160 of the 1928 Code, which applied only to persons sought as fugitives from justice. This article applies to any person wanted for trial in the demanding state and found in this state. It embraces a criminal who leaves the demanding state under compulsion, for example, one who is extradited to Louisiana for trial before his crime in the demanding state is discovered. It also covers an offender who was not present in the demanding state when the crime was committed, as where a shot was fired across a state line or the offender performed his part of a crime from outside the state. In such situations the offender might not be considered a “fugitive from justice” for he did not flee from the demanding state after the commission of his crime. In lieu of separate articles for each situation, like Secs. 5 and 6 of the Uniform Act, this article generally embraces all situations where a person wanted for trial in another state is found in Louisiana.

(c) The words “wanted for sentencing or to serve sentence after conviction of a crime” makes the article applicable to the wanted criminal who has been convicted in the demanding state and has escaped prior to sentence or has broken out of prison or has jumped parole or probation after being sentenced.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Extradition and Requisition files are public records, not permanent and should be kept at least 6 years., OPINION NUMBER 78-837, La. Atty. Gen. Op. No. 1978-837; 1978 La. AG LEXIS 289.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: The Obstruction of the Extradition Derailment. 28 S.U. L. Rev. 151 (Spring, 2001).

Art. 262.1. Extradition of persons not physically present in demanding state at the time of commission of crime.

Subject to the provisions of this Title, the governor may, in his discretion, have arrested and delivered to the executive authority of any other state any person physically present in this state who commits an act which intentionally results in a criminal offense in the demanding state and who is thereafter charged with such offense even though such person was not physically present in that state at the time of the commission of the crime, and has not fled therefrom. (Acts 2003, No. 1118, § 1.)

Art. 263. Form of demand for extradition; necessary papers.

A demand for the extradition of a person wanted in another state shall not be recognized by the governor unless the demand is in writing and states the purpose for which he is wanted. The demand must be accompanied by:

(1) A statement of facts by the prosecuting officer having jurisdiction of the crime, and by a copy of an indictment found or of an information filed in the state having jurisdiction of the crime, or by a copy of an affidavit made before a magistrate there, together with a copy of any warrant which was issued thereupon; or

(2) A copy of a judgment of conviction or of a sentence imposed in execution thereof, together with a statement by the executive authority of the demanding state that the person claimed has escaped from confinement or has broken the terms of his bail, probation, parole, furlough, or reprieve.

The indictment, information, or affidavit made before the magistrate must substantially charge the person demanded with having committed a crime under the law of that state; and the copy of the indictment, information, affidavit, judgment of conviction, or sentence must be authenticated by the executive authority making the demand.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) It is implicit in the various provisions of this Title, especially Art. 264, that the demand for extradition shall be made by the executive authority (governor) of the demanding state. The purpose of the requirements of this article is to establish the official status of the charge in the demanding state, thus preventing extradition on unfounded accusations. This article combines the better features of Art. 160 of the Code of 1928 and the more comprehensive requirements of Sec. 3 of the Uniform Criminal Extradition Act.

(b) This article follows Art. 160 of the Louisiana Code of 1928 in including an “information” as a basis for an extradition demand. The Uniform Act authorizes extradition on the basis of an “information supported by affidavit.” The federal extradition statute, drafted at a time when all major charges were made by grand jury indictment, does not mention the information. This gives rise to a question as to whether extradition is being authorized on something less than is required by the federal law. “While it has been declared that state laws cannot make any requirements further than those made by the Act of Congress, yet the laws of a state may require the governor to surrender a fugitive on terms less exacting than those imposed by the Act of Congress, and also that the state may provide for cases not provided for by the United States.” 22 Am.Jur. p. 250. This statement is weakened by the fact that no authority directly in point is cited for the proposition that terms less exacting may be required. To the contrary, the United States Supreme Court has entertained suits to test the legality of extradition proceedings wherein the accused contended that his extradition was unauthorized because the requirements of the Federal Constitution and enabling statute had not been met. In the Matter of Strauss, 197 U.S. 324, 25 S.Ct. 535, 49 L.Ed. 774 (1905), the supreme court heard and disallowed a contention by the accused that his extradition was not “authorized” because he was not “charged” within the meaning of U.S.Const. Art. IV,§2, C1.2.

In Hogan v. O’Neill, 255 U.S. 52, 41 S.Ct. 222, 65 L.Ed. 497 (1921), the accused unsuccessfully complained that the indictment did not charge him with the commission of a crime. The court then determined that there was “adequate ground for his return as a fugitive from justice” under the federal statutes. The two decisions by no means exhaust the jurisprudence on the point, but they are illustrative of the fact that the United States Supreme Court has entertained suits wherein it was complained that something less than the federal requirement had been met. By the consideration given to the accused’s complaint, the cases indicate that the federal enabling statute sets up minimum as well as maximum requirements. To the same effect, but more closely in point as to the sufficiency of an information, in the early case of Ex parte Hart, 63 Fed. 249 (1894), the United States Circuit Court of Appeals, Fourth Circuit, held that an information was not equivalent to an indictment or affidavit and would not “authorize” extradition proceedings. Thus, the fourth circuit has squarely held that the federal statute prescribes a minimum requirement beyond which the state may not extradite.

If it is assumed, and this issue is far from clear, that state extradition laws must conform to the minimum requirements of the federal enabling statute, a further question is presented. Is an information equivalent to an indictment or affidavit as a basis for extraditing? In conflict with the holding of the fourth circuit in Ex parte Hart, supra, is a statement by the United States Supreme Court in the case of In the Matter of Strauss, supra. Against the contention that the word “charged” employed in U.S. Const. Art. IV,§2, Cl. 2, means a formal document which may be made the basis of trial, the supreme court held that the affidavit required by the federal enabling statute contemplates any sworn statement made before a magistrate and need not be adequate to support a trial. In construing the meaning of the word “charged,” the court made the following observation: “Why should the state be put to the expense of a grand jury and an indictment before securing possession of the party to be tried? It may be, as counsel urge, that persons are sometimes wrongfully extradited, particularly in cases like the present; that a creditor may wantonly swear to an affidavit charging a debtor with obtaining goods under false pretenses. But it is also true that a prosecuting officer may either wantonly or ignorantly file an information charging a like offense. But who would doubt that an information, when that is the statutory pleading for purposes of trial, is sufficient to justify an extradition?” 197 U.S. at 332, 25 S.Ct. at 537, 49 L.Ed. at 779. It is also inherent in the United States Supreme Court’s opinion in the Strauss case that the federal requirements are met by any form of charge which may be authorized by law in the demanding state. The term “indictment” may very logically be interpreted, in its generic sense, as describing any mode of formal accusation. The fact that the extradition may be based upon an affidavit shows that the charge need not be based upon a grand jury’s investigation. The state court decisions are at variance as to whether the information alone is equivalent to an indictment, Stark v. Livermore, 3 N.J. 94, 65 A.2d 625 (1949); People ex rel. Hollander v. Britt, 195 Misc. 722, 92 N.Y.S.2d 662 (1949), aff’d, 276 App. Div. 815, 93 N.Y.S.2d 704 (1949); or whether a supporting affidavit is necessary to render it a proper demand for extradition purposes, Lipshitz v. Bessenger, 273 App.Div. 19, 75 N.Y.S.2d 392 (1947). It is clear that a supporting affidavit adds very little to the information, which even alone is a very strong document.

(c) An “affidavit made before a magistrate” is an alternate means of showing that the person demanded is wanted for a crime. This means of authentication of the demand is recognized in Art. 160 of the Louisiana Code of 1928 and in the federal extradition statute.

(d) The concluding phrase in Clause (1), “together with a copy of any warrant which was issued thereupon,” is taken from Sec. 3 of the Uniform Act. This requirement is particularly significant in cases where extradition is sought on the basis of an affidavit made before a magistrate. It also brings the Louisiana requirements in closer conformity with those of other states which have adopted the Uniform Act.

(e) The word “affidavit” is used in a broad sense. It means any formal accusation made against the accused, and is not limited to an instrument which may serve as the basis for a prosecution or trial. The word “charge” has the meaning ascribed to it in the federal statute by the supreme court in the Strauss case, supra, where it was said: “In the strictest sense of the term a party is charged with crime when an affidavit is filed, alleging the commission of the offense and a warrant is issued for his arrest, and this is true whether a final trial may or may not be had upon such charge. It may be, and is true, that in many of the states some further proceeding is, in the higher grade of offenses at least, necessary before the party can be put upon trial, and that the proceedings before an examining magistrate are preliminary, and only with a view to the arrest and detention of the alleged criminal; but extradition is a mere proceeding in securing arrest and detention.” 197 U.S. at 331, 25 S.Ct. at 537, 49 L.Ed. at 778.

(f) The specific requirement that the papers accompanying the demand for extradition “must be authenticated by the executive authority making the demand” is much clearer than the requirement of Art. 160 of the Louisiana Code of 1928 that “a duly certified copy” of the required papers must be furnished. The former has been construed as meaning that the governor’s signed statement that the papers are authentic will suffice. Hayes v. O’Connell, 263 S.W.2d 66 (Mo.App. 1954); Levine v. Warden of Women’s Prison, 188 Misc. 307, 64 N.Y.S.2d 337 (1946).

(g) Express provision for the form of demand for extradition of an offender who has been convicted, and then has escaped from confinement or jumped his parole or probation, is an important feature of Art. 263. In such cases it would be of little practical value to impose the usual requirement of furnishing a copy of the indictment, information, or affidavit which was the basis of the original arrest and conviction. Again, the papers accompanying the demand must be authenticated by the executive authority making the demand. The special provision together with Art. 262, covers a parolee or probationer who, under the terms of his parole or probation, lawfully enters another state and then breaks the terms of his parole. Ex parte Nabors, 33 N.M. 324, 267 Pac. 58 (1928). Such a violator could not be extradited under a provision like Art. 160 of the 1928 Louisiana Code. Although many escapees, bail jumpers, and parole violators may be considered to be included in the general “fugitive from justice” category, special requirements for the form of the demand and the accompanying papers are much superior to general terms. Extradition on the basis of a judgment of conviction or sentence imposed in execution thereof is not inconsistent with the federal extradition statute. It deals with a class of fugitives not contemplated by the federal constitution or enabling statute. The federal law provides for the extradition of persons prior to conviction, and does not relate to extradition of convicted criminals who have escaped from the state seeking their return.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Procedure. 47 La. L. Rev. 267 (November, 1986).

Article: The Louisiana Criminal Code of 1942 — Doctrinal Provisions, Defenses, and Theories of Culpability. 52 La. L. Rev. 1083 (May, 1992).

Article: The Obstruction of the Extradition Derailment. 28 S.U. L. Rev. 151 (Spring, 2001).

Art. 264. Investigation of demand by governor.

When a demand is made upon the governor of this state by the executive authority of another state for surrender of a person wanted by the other state, the governor may call upon the attorney general, a district attorney, or other official or agency in this state to investigate or assist in investigating the demand, and to report to him the situation of and circumstances surrounding the person so demanded, and whether or not he ought to be surrendered.

COMMENTARY

Louisiana Official Revision Comments

1966. — This article provides the governor with investigative assistance in exercising his powers of arrest and delivery under this Title. The method of acquiring this assistance was not provided by the 1928 Code articles on extradition. Investigative assistance will be helpful in determining the authenticity and sufficiency of the documents accompanying the demand. The need for specially qualified assistance, from sources such as the welfare department, is even greater in determining the situation and circumstances surrounding the person demanded in order that the governor may exercise his discretion wisely.

Art. 265. Governor’s warrant; issuance and recitals.

If the governor decides that a demand for extradition should be complied with, he shall sign a warrant of arrest directed to any peace officer for execution. The warrant shall recite facts showing substantial compliance with Article 263, but an incomplete recital of facts shall not invalidate the warrant if a proper basis for its issuance exists.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Under Art. 160 of the 1928 Louisiana Code the warrant was directed to “any peace officer of the parish in which such fugitive may then be.” There is no reason to limit the governor’s choice to peace officers of a particular parish; therefore, the above article authorizes warrants directed to any peace officer.

(b) Although it has been held that a warrant which failed to recite sufficient facts was “wholly ineffectual for any purpose,” Stobie v. Barger, 129 Colo. 222, 268 P.2d 409 (1954), the recital of facts in the warrant should be treated as a directory rather than as a mandatory requirement for the validity of the warrant. Cf. Harris v. State, 257 Ala. 3, 60 So.2d 266 (1952). The validity of the warrant is dependent upon the existence of a sufficient and valid requisition demand, rather than the completeness of its recitals; therefore, the last clause of the article, not found in the Uniform Act, provides that an incomplete recital of facts does not invalidate the warrant if a proper basis for its issuance exists.

(c) The Uniform Act requirement that the warrant shall recite “the facts necessary to the validity of its issuance” makes for confusion. It is much clearer to simply require that the warrant shall recite facts showing substantial compliance with Art. 263, which specifies the form of the demand for extradition and the documents which must accompany it. Under this provision the governor’s warrant should list the documents which accompanied the extradition demand.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Art. V. § 2, La. Constitution; Art. I, § 11, La. Constitution R.S. 14:95; 14:95.1; 14:133.1 C.Cr.P. Articles: 12, 20, 25, 207, 214, 219, 220, 224, 226, 228, 265, 266, 269, 270, 338 and 340., OPINION No. 81-253, La. Atty. Gen. Op. No. 1981-253; 1981 La. AG LEXIS 276.

Local law enforcement officers may assist bounty hunters in locating and apprehending fugitives within their jurisdiction., Opinion No. 99-119, La. Atty. Gen. Op. No. 1999-119; 1999 La. AG LEXIS 157.

A bail bondsman may carry a non-concealed weapon and use reasonable force in order to arrest his principal. A bondsman who, after announcing his identify and purpose, has been wrongfully refused admittance, may use reasonable force to enter his principal’s residence in order to effectuate the arrest. There is no law requiring a bondsman to report to the sheriff upon arrival in a parish. However, there is a duty to promptly report the arrest of the principal to the nearest jail or police station., Opinion No. 01-70, La. Atty. Gen. Op. No. 2001-70; 2001 La. AG LEXIS 221.

Art. 266. Governor’s warrant; execution and recall.

The governor’s warrant authorizes any peace officer to arrest the accused at any time and at any place he may be found in the state. The peace officer shall have authority to command the aid of other peace officers or persons in the execution of the warrant, and to deliver the accused, subject to the provisions of this Title, to the designated agent of the demanding state. The governor may recall his warrant of arrest or may issue another warrant at any time. (Acts 1997, No. 1321, § 1; Acts 2001, No. 822, § 1.)

2001 Amendments. — Acts 2001, No. 822, § 1, effective August 15, 2001, rewrote the article heading, which read: “Execution, recall, and expiration of governor’s warrant”; and deleted the former last sentence, which read: “A warrant issued by the governor shall expire when not executed within six months from the date of its issuance.”

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is much more complete and explicit than the corresponding part of Art. 160 of the 1928 Louisiana Code of Criminal Procedure. Specific provision for the execution of the warrant at any time and any place within the state, prevents any doubt as to the extent of the authority of the arresting officer.

(b) The officer’s authority to command the aid of other peace officers or other persons in the execution of the warrant is consistent with the general provision in Art. 219 authorizing peace officers to summon assistance in making an arrest.

(c) The second sentence of this article continues the authority of the governor, contained in Art. 161 of the 1928 Code, to recall his warrant at any time, and further authorizes the issuance of alias warrants. Interpreting the provisions of a similar rule, a recent Texas decision has held that the governor may reissue the same warrant which he had previously recalled. Ex parte Oxford, 158 Tex.Cr.Rep. 435, 256 S.W.2d 105 (1953). There are a number of situations in which the governor may desire either to recall the old warrant or to replace it with a new warrant. After the issuance of a warrant the governor may reconsider the requisition and find it wanting in some matter of form. Power to recall the warrant and issue a new one upon receipt of a proper requisition is desirable. Similarly, the governor may desire to recall the old warrant in exercising his power of discretion under Art. 262. All of the states adopting the Uniform Act have included the recall provision.

(d) The provision that an unexecuted warrant shall expire within six months of the date of issuance is modeled on the Texas extradition law. See Tex.Code of Crim.Proc., Art. 1008(a),§21, providing for expiration in one year. It is analogous to the provision in 18 U.S.C.§3182 that the fugitive shall be arrested and the executive authority of the demanding state notified, and that if no such agent appears within thirty days from the time of the arrest, the prisoner may be discharged.

JUDICIAL DECISIONS

INDEX

CRIMINAL LAW & PROCEDURE
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•• Extradition

••• General Overview

CRIMINAL LAW & PROCEDURE

• Preliminary Proceedings

•• Extradition

••• General Overview. — Requisition for extradition substantially complied with former La. Rev. Stat. Ann. § 15:160 (now La. Code Crim. Proc. Ann. art. 2665) and was not required to repeat in a separate sworn statement the averments contained in the foreign prosecutor’s request to his governor and in his attached affidavit and criminal complaint. In re Chelette, 238 LA. 683, 116 So. 2d 293, 1959 La. LEXIS 1123 (Dec. 14, 1959).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Art. V. § 2, La. Constitution; Art. I, § 11, La. Constitution R.S. 14:95; 14:95.1; 14:133.1 C.Cr.P. Articles: 12, 20, 25, 207, 214, 219, 220, 224, 226, 228, 265, 266, 269, 270, 338 and 340., OPINION No. 81-253, La. Atty. Gen. Op. No. 1981-253; 1981 La. AG LEXIS 276.

Local law enforcement officers may assist bounty hunters in locating and apprehending fugitives within their jurisdiction., Opinion No. 99-119, La. Atty. Gen. Op. No. 1999-119; 1999 La. AG LEXIS 157.

A bail bondsman may carry a non-concealed weapon and use reasonable force in order to arrest his principal. A bondsman who, after announcing his identify and purpose, has been wrongfully refused admittance, may use reasonable force to enter his principal’s residence in order to effectuate the arrest. There is no law requiring a bondsman to report to the sheriff upon arrival in a parish. However, there is a duty to promptly report the arrest of the principal to the nearest jail or police station., Opinion No. 01-70, La. Atty. Gen. Op. No. 2001-70; 2001 La. AG LEXIS 221.

Art. 267. Rights of accused; extradition hearing.

A person arrested upon the governor’s warrant shall not be delivered over to the agent appointed by the executive authority to receive him unless he shall first be taken before a judge, or in Orleans Parish, before a judge, a magistrate judge, or a commissioner of the magistrate section of the criminal district court, who shall inform him of the demand made for his surrender, of the crime with which he is charged, of his right to procure legal counsel, and of his right to an extradition hearing. If the prisoner or his counsel states that he desires an extradition hearing, the court shall assign as early a day as practicable for the hearing, to be held in open court. At least one full day shall intervene between the assignment and the day fixed for the hearing. Notice of the time and place of the hearing shall be given to the district attorney of the parish in which the hearing is to be held. If an extradition hearing is not requested, the prisoner shall be delivered promptly to the agent of the demanding state. (Acts 1986, No. 935, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article follows Art. 166 of the 1928 Louisiana Code of Criminal Procedure as to the type of hearing to be held, and draws upon Secs. 10 and 11 of the Uniform Act for additional provisions which are more explicit in safeguarding the rights of the accused than were the 1928 Louisiana Code provisions.

(b) The accused must be presented before a “judge,” defined in Art. 261 as any judge of a district court with criminal jurisdiction, rather than before a “committing magistrate” as provided in former R.S. 15:163. This provides greater assurance of competent investigation into the validity of the extradition demand. Justices of the peace, who have jurisdiction as committing magistrates in all cases not capital or necessarily punishable at hard labor, do not ordinarily have the experience or training to adequately specify and safeguard the rights of the accused, and city judges are ordinarily without experience in such matters.

(c) This article retains Louisiana’s procedure from former R.S. 15:-166, whereby the judge is required to set an extradition hearing if the accused desires to test the legality of his arrest under the governor’s warrant. This is simpler than the Uniform Extradition Act procedure, which requires an application for a writ of habeas corpus by the accused.

(d) The requirement that the accused must be informed of his right to procure counsel is a safeguard not in the 1928 Code. It should be noted that this is a right to “procure” counsel and not a right to court appointed counsel. The requirement that notice of the time and place of the hearing shall be given to the district attorney is also new.

(e) An arresting officer who fails to take the prisoner before a judge. as required by this article, will be subject to the penalties of R.S. 14:134 (malfeasance in office) which, among other things, imposes a maximum fine of $500, or imprisonment up to six months, or both for intentionally refusing or failing to perform a duty.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: Fraying the Hangman’s Knot?: State v. Michael Owen Perry. 54 La. L. Rev. 1701 (July, 1994).

Art. 268. Issues at extradition hearing; resulting orders.

A. The grounds for discharge at the extradition hearing are that:

(1) The accused is not the person mentioned in the governor’s warrant, in the requisition, or in the judgment of conviction, sentence, indictment, information, or affidavit which is the basis of the requisition;

(2) The governor’s warrant is not signed; or

(3) A requirement of Art. 263 has not been met.

B. The guilt or innocence of the accused as to the crime of which he is charged is not an issue at the hearing. Unless one of the grounds for discharge is proven, the accused shall, without further delay, be delivered into the custody of the designated agent of the demanding state.

C. The court may commit the accused for an additional thirty-day period, to enable the demanding state to furnish the proper and necessary papers, if a ground for discharge under Subparagraph (2) or (3) under Paragraph (A) has been established. If some other ground for discharge is established the accused shall, without further delay, be released.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article clarifies the issues to be considered at the extradition hearing. A rather involved statement of the issues was set out by Art. 167 of the 1928 Code. A clearer and more concise statement of the law is attained by enumerating the various grounds for discharge. There is no comparable provision in the Uniform Act.

(b) The first ground for discharge is mistake in identity. If it appears that the prisoner is not the person named in all of the various documents, he should be discharged. There must be identity of the person charged, the person demanded, and the prisoner before the court. Art. 167 of the Louisiana Code of 1928 had a similar requirement. The additional language in this article is necessitated by the fact that extradition of a prisoner who escapes after conviction is covered by Art. 262.

(c) Under Art. 265 the governor is required to sign a warrant of arrest. Unless the warrant of arrest is signed, there is no assurance that it is authentic, and the prisoner must be discharged. Similarly, Art. 167 of the 1928 Code provided for the discharge of the prisoner if the warrant was defective or improperly executed. Although Art. 265 of this Code requires that the warrant shall recite facts showing substantial compliance with Art. 263, the recital of such facts in the warrant is a directory rather than a mandatory requirement. See Comment (b) under Art. 265. By not including the recital requirement in the second ground for discharge, this article makes it clear that the absence of the recital does not authorize the discharge of the accused.

(d) Under the third ground for discharge the accused is entitled to a discharge if the demand for extradition is not accompanied by the documents which are necessary for a recognition of the demand by the Louisiana governor. One ground for discharge of the prisoner under Art. 167 of the 1928 Code was that the indictment, information, or affidavit accompanying the requisition for extradition “is fatally defective as a criminal charge under the laws of said state or territory,” i. e., that it did not constitute a valid criminal charge under the laws of the demanding state. Art. 263, however, does not require that the accused must be formally charged in the demanding state. As under the federal extradition statute and the Uniform Act, it is enough that the demand be accompanied “by a copy of an indictment found or of an information filed in the state having jurisdiction of the crime, or by a copy of an affidavit made before a magistrate there.” As was pointed out in the Comment (e) under Art. 263, the term “affidavit” is used in a broad sense and is not limited to an instrument which could serve as a basis for a prosecution or trial. This view is further supported by the statement in the last sentence of Art. 263, that the indictment, information, or affidavit must “substantially” charge the person demanded with having committed a crime under the law of that state. In the Matter of Strauss, 197 U.S. 325, 25 S.Ct. 535, 49 L.Ed. 744 (1905). As was pointed out in Ex parte Paulson, 168 Or. 457, 124 P.2d 297 (1942), the charge that is the basis of the extradition proceedings, need not meet technical requirements of criminal pleading under the law of the demanding state, but is sufficient if it substantially charges a crime. Although the third ground for discharge covers the case where the requisition for extradition is not accompanied by an indictment, information, or affidavit which does “substantially charge the person demanded with having committed a crime under the law of that state,” the technical validity of that charge as the basis of a criminal trial is not an issue.

(e) Paragraph B stresses the basic principle that the guilt or innocence of the accused is not an issue at the extradition hearing. Unless one of the specific grounds for discharge is established, the prisoner is to be delivered to the agent of the demanding state.

(f) Although this article states the grounds for discharge at the extradition hearing, and the effects of establishing one of the grounds, it does not exclude a writ of habeas corpus provided for in Title IX, in appropriate cases, such as failure of the peace officer to take the accused before a judge as required by Art. 267, or failure of the court to recognize the defendant’s rights under Art. 267.

(g) Paragraph C covers the situation where the ground for discharge is that the extradition papers are not in order. Art. 168 of the 1928 Code was construed as never authorizing more than a thirty-day detention prior to formal extradition. In re Commisso, 214 La. 1055, 39 So.2d 729 (1949). When the extradition papers are prepared by a district attorney who has had little extradition experience, they are frequently inadequate. For example, in State v. Rutledge, 179 La. 897, 155 So. 392 (1934), the judge sent the papers back twice before the North Carolina prosecutor finally provided the proper documents. In such cases it is most imperative that the court be clearly authorized to detain the prisoner for an additional period to await correction or completion of the extradition papers.
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• Preliminary Proceedings

•• Extradition

••• General Overview. — Thirty-day extension of time to allow a state demanding extradition to submit necessary papers for extradition did not come into play until after the extraditing state first formally requested extradition. STATE v. ROSS, 1981 La. LEXIS 8638 (June 22, 1981).

Defendant’s argument that he was not competent for an extradition hearing was not grounds for discharge at the extradition hearing. State v. Tyler, 398 So. 2d 1108, 1981 La. LEXIS 8066 (May 18, 1981).

Louisiana trial court’s order, which granted Texas an “additional” 30-day period in which to furnish the necessary and proper papers for the extradition of defendant, was unauthorized and ineffective because the extradition process had not yet begun. State v. Ross, 404 So. 2d 440, 1981 La. LEXIS 7332 (Mar. 2, 1981).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: The Obstruction of the Extradition Derailment. 28 S.U. L. Rev. 151 (Spring, 2001).

Art. 269. Arrest prior to demand for extradition; issuance of warrant.

A judge may issue a warrant for the arrest of a person in this state, prior to a demand for extradition in conformity with Article 263, when on the oath or affidavit of a credible person, taken before a judge or clerk of court, the person to be arrested is charged with:

(1) Being a fugitive from justice of another state;

(2) Commission of a crime in another state; or

(3) Having been convicted of a crime in another state, and having escaped from confinement or having broken the terms of his bail, probation, parole, furlough, or reprieve.

In this article, “judge” means any judge of a district, city, or parish court with criminal jurisdiction. (Amended by Acts 1970, No. 292, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article, like its Louisiana source provision, provides a means for immediate arrest pending the arrival of formal extradition papers. Consistent with the general scope of extradition provided by the Uniform Act, the temporary arrest provision is not limited to fugitives from justice, as was the former Louisiana law.

(b) The term “judge,” employed throughout this Title, is defined in Art. 261 to include any judge of a district court with criminal jurisdiction.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Art. V. § 2, La. Constitution; Art. I, § 11, La. Constitution R.S. 14:95; 14:95.1; 14:133.1 C.Cr.P. Articles: 12, 20, 25, 207, 214, 219, 220, 224, 226, 228, 265, 266, 269, 270, 338 and 340., OPINION No. 81-253, La. Atty. Gen. Op. No. 1981-253; 1981 La. AG LEXIS 276.

Local law enforcement officers may assist bounty hunters in locating and apprehending fugitives within their jurisdiction., Opinion No. 99-119, La. Atty. Gen. Op. No. 1999-119; 1999 La. AG LEXIS 157.

A bail bondsman may carry a non-concealed weapon and use reasonable force in order to arrest his principal. A bondsman who, after announcing his identify and purpose, has been wrongfully refused admittance, may use reasonable force to enter his principal’s residence in order to effectuate the arrest. There is no law requiring a bondsman to report to the sheriff upon arrival in a parish. However, there is a duty to promptly report the arrest of the principal to the nearest jail or police station., Opinion No. 01-70, La. Atty. Gen. Op. No. 2001-70; 2001 La. AG LEXIS 221.

Art. 270. Commitment to await extradition.

A. The judge shall commit the accused for thirty days if it appears, after a hearing in open court pursuant to Article 271, that there is reasonable ground to hold him awaiting extradition. The order of commitment shall recite the accusation. The accused shall be imprisoned in the parish jail until the term of his commitment expires or he is otherwise legally discharged, unless he gives bail as provided in Article 271.

B. The judge may extend the commitment of the accused for an additional period, not to exceed sixty days, if such additional period of commitment is for the purpose of awaiting receipt of the extradition requisition or other necessary or proper papers needed for the extradition of the accused. (Amended by Acts 1982, No. 470, § 1; Acts 2005, No. 358, § 1, eff. Aug. 15, 2005.)

2005 Amendments. — Acts 2005, No. 358, § 1, effective August 15, 2005, inserted “pursuant to Article 271” in (A).

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is comparable to Art. 168 of the 1928 Louisiana Code of Criminal Procedure in providing for temporary detention of the fugitive to await formal extradition proceedings upon a demand by the executive authority of the state having jurisdiction of the crime. The thirty-day period of detention is retained from Art. 168.

(b) This article continues Louisiana’s specific requirement of a hearing in open court. If the accused is not afforded this examination, he may obtain relief by applying for a writ of habeas corpus to test the legality of his detention. However, if a regular requisition for his surrender is subsequently made, the fact that his prior detention was illegal does not preclude his extradition to the demanding state. See Ex parte King, 139 Me. 203, 28 A.2d 562 (1942) (absence of examination); La Sasso v. McLeod, 137 N.J.L. 45, 56 A.2d 661 (1948) (illegal arrest).

(c) The federal statute, 18 U.S.C.§3182, does not provide for the arrest and detention of persons before an extradition demand is made by the executive authority of another state. Although the provisions of Arts. 269 and 270 for the arrest and detention of persons prior to any requisition having been made go beyond the scope of the federal act, the constitutionality of such provisions seems to be settled by Burton v. New York Cent. & Hudson R. R., 245 U.S. 315, 318, 38 S.Ct. 108, 109, 62 L.Ed. 314, 320 (1917), where it was said: “These provisions of the Constitution and federal statutes [relating to interstate rendition] do not deal with arrest in advance of a requisition. They do not limit the power of a state to arrest, within its borders a citizen of another state for a crime committed elsewhere; nor do they prescribe the manner in which such arrest may be made. These are matters left wholly to the individual states. Whether the asylum state shall make an arrest in advance of requisition, and if so, whether it may be made without a warrant, are matters which each state decides for itself. Such has been the uniform practice, sanctioned by a long line of decisions and regulated by legislation in many of the states.”
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CRIMINAL LAW & PROCEDURE

• Preliminary Proceedings

•• Extradition

••• General Overview. — Where defendant failed to exhaust his administrative remedies available under La. Rev. Stat. Ann. § 15:1171, et seq. prior to filing his request for habeas corpus relief with respect to his claim that the state failed to extradite him within 30 days as required under La. Code Crim. Proc. Ann. art. 270, the court was without jurisdiction to entertain his petition for habeas corpus relief. Robinson v. Parole & Prob. Div., Dep’t of Pub. Safety & Corr., 819 So. 2d 1031, 2001 La. App. LEXIS 2079 (Sept. 28, 2001).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Art. V. § 2, La. Constitution; Art. I, § 11, La. Constitution R.S. 14:95; 14:95.1; 14:133.1 C.Cr.P. Articles: 12, 20, 25, 207, 214, 219, 220, 224, 226, 228, 265, 266, 269, 270, 338 and 340., OPINION No. 81-253, La. Atty. Gen. Op. No. 1981-253; 1981 La. AG LEXIS 276.

Local law enforcement officers may assist bounty hunters in locating and apprehending fugitives within their jurisdiction., Opinion No. 99-119, La. Atty. Gen. Op. No. 1999-119; 1999 La. AG LEXIS 157.

A bail bondsman may carry a non-concealed weapon and use reasonable force in order to arrest his principal. A bondsman who, after announcing his identify and purpose, has been wrongfully refused admittance, may use reasonable force to enter his principal’s residence in order to effectuate the arrest. There is no law requiring a bondsman to report to the sheriff upon arrival in a parish. However, there is a duty to promptly report the arrest of the principal to the nearest jail or police station., Opinion No. 01-70, La. Atty. Gen. Op. No. 2001-70; 2001 La. AG LEXIS 221.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: The Obstruction of the Extradition Derailment. 28 S.U. L. Rev. 151 (Spring, 2001).

Art. 271. Bail in extradition cases.

A. (1) A judge may admit to bail a person arrested for extradition, or to await extradition, unless the offense with which the accused is charged is punishable by death or by life imprisonment under the laws of the state in which it was committed or unless the offender is charged as a parole or probation violator, is a convict charged with escape, or the offender is serving a sentence with the department of corrections in the state from which he has been extradited. Under no circumstances shall such an accused be admitted to bail.

(2) Except as otherwise provided in Subparagraph (1) of this Paragraph, if the accused is charged with a crime of violence as defined in R.S. 14:2(B) or with the production, manufacture, distribution, or dispensing or possession with intent to produce, manufacture, distribute, or dispense a controlled dangerous substance as defined by the Uniform Controlled Dangerous Substances Law, the accused shall not be bailable if, after a contradictory hearing, the judge or magistrate finds by clear and convincing evidence that there is a substantial risk that the person may flee or poses an imminent danger to any person or the community.

B. A governor’s warrant issued under Article 265 shall be presumed to be valid. Notwithstanding the provisions of Paragraph A of this Article, once a warrant is issued, the person named in the warrant shall be held in custody at all times thereafter and shall not be eligible for release on bail.

C. After the extradition proceedings have been held or waived, the agent appointed by the executive authority to receive the prisoner shall have thirty days to do so. If no such agent appears within thirty days, the person arrested for extradition may be discharged. (Acts 1983, No. 584, § 1; Acts 2001, No. 846, § 1, eff. Aug. 15, 2001; Acts 2003, No. 1118, § 1, eff. Aug. 15, 2003; Acts 2005, No. 358, § 1, eff. Aug. 15, 2005; Acts 2008, No. 617, § 1, eff. Aug. 15, 2008.)

2008 Amendments. — Acts 2008, No. 617, § 1, effective August 15, 2008, substituted “judge may admit to bail” for “judge shall admit to bail” in (A)(1).

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “R.S. 14:2(B)” for “R.S. 14:2(13)” in (A)(2), as amended by Acts 2006, No. 72, § 1.

2005 Amendments. — Acts 2005, No. 358, § 1, effective August 15, 2005, added (A)(2); added “or the offender ... admitted to bail” to the end of (A)(1); deleted “if any of the following are applicable” from the end of the opening paragraph of (B); and deleted (B)(1) and (2).

2003 Amendments. — Acts 2003, No. 1118, § 1, effective August 15, 2003, inserted “or probation” preceding “violator” in (A).

2001 Amendments. — Acts 2001, No. 846, § 1, effective August 15, 2001, added (B) and (C).

COMMENTARY

Louisiana Official Revision Comments

1966. — This article authorizes bail in all extradition arrests, except where the crime charged carries a penalty of death or life imprisonment. This authority is somewhat broader than comparable Art. 169 of the 1928 Louisiana Code, but the provision for bail is in conformity with Const. Art. I,§12. The general bail provisions of Title VIII of this Code govern the giving of bail, including the forfeiture proceedings, in extradition cases. The 1928 Code of Criminal Procedure also did not spell out special detailed bail procedures for extradition cases.

TREATISES AND LAW REVIEWS

Louisiana Treatises. — 1-8 Louisiana Tort Law § 8.02 > Chapter 8 PROVING FAULT > § 8.02 Standards of Proof.

Louisiana Law Reviews. — Article: Criminal Trial Procedure. 44 La. L. Rev. 301 (November, 1983).

Art. 272. Persons under criminal prosecution or sentence in this state at time of requisition.

If a criminal prosecution against the demanded person is pending under the laws of this state, or if he has been convicted in a court of this state but has not completely satisfied his sentence, the governor may, in his discretion, surrender him on demand of the executive authority of the other state. The surrender must be pursuant to a re-extradition agreement, and:

(1) If a prosecution is pending the district attorney must agree to the surrender; or

(2) If the person demanded has been convicted but has not been sentenced, the court of the conviction must agree to the surrender. (Acts 2003, No. 1118, § 1.)

2003 Amendments. — Acts 2003, No. 1118, § 1, effective August 15, 2003, deleted “or has not completely satisfied his sentence” following “sentenced” in (2).

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) There is no comparable provision in the 1928 Louisiana Code articles on extradition, and this article covers a situation that needs to be provided for specifically and clearly. The accused may be charged with a much more serious crime in the demanding state than he is held to answer for in this state. In such cases it is desirable that a discretion exist either to hold the accused for prosecution and punishment in this state, or to surrender him immediately to the authorities of the demanding state.

The constitutionality of empowering the governor to withhold extradition when a local prosecution or conviction is pending was affirmed in Commonwealth v. Ashe, 141 Pa. 119, 173 Atl. 715 (1934), on the ground that U.S.Const. Art. IV,§2 does not require a surrender of the accused if he is held under criminal prosecution in the state of asylum. In accord, see Taylor v. Taintor, 16 Wall. 336, 21 L.Ed. 287 (1872). The rights of this state are protected by the requirement that the surrender of the accused must be pursuant a re-extradition agreement by the governor of the demanding state.

(b) A serious question has been raised as to whether authority for executive surrender of a person under criminal prosecution in this state transgresses the powers of the judiciary. In the early case of In re Opinion of Justices, 201 Mass. 609, 89 N.E. 174 (1909), the court held that it would violate the separation of powers requirement to allow the governor to extradite a person imprisoned in Massachusetts state at the time of attempted extradition. In dictum, the court noted that it had been decided that a person released on bail could be extradited on the theory that the judiciary had given up custody of the accused. Such a distinction appears to have been recognized by the following cases: Taylor v. Taintor, 16 Wall. 366, 21 L.Ed. 287 (1872); Roberts v. Reilly, 116 U.S. 80, 6 S.Ct. 291, 29 L.Ed. 644 (1885); People v. Klinger, 319 Ill. 275, 149 N.E. 799 (1925); In re Harris, 309 Mass. 180, 34 N.E.2d 504 (1941); Carpenter v. Lord, 88 Or. 128, 171 Pac. 577 (1918). In the early case of Hobbs v. State, 32 Tex.Crim.Rep. 312, 22 S.W. 1035 (1893), the court held that the governor had no power to arrest the jurisdiction of the court by the issuance of a warrant for extradition when the accused was held under criminal prosecution in the State of Texas. The court did not indicate whether the lack of authority stemmed from the absence of statutory power or from constitutional limitations. The later Texas case of Ex parte McDaniel, 76 Tex.Crim.Rep. 184, 173 S.W. 1018 (1915), recognized the Hobbs case as law, but it did not elaborate on the holding there. In upholding a statute which provided that the governor could not extradite a person held under criminal prosecution in the state, the Oregon Supreme Court indicated by way of dictum that the governor lacked power to extradite in such a situation because such action would constitute a violation of the state constitutional separation of powers. Carpenter v. Lord, 88 Or. 128, 171 Pac. 577 (1918). A 1947 Ohio court of, common pleas decision held that the governor had no authority to extradite a person serving a five-year sentence on probation. Ex parte Bell, 75 N.E.2d 186 (Ohio 1947). In a rather confusingly written opinion the court cited In re Opinion of Justices, supra, and seemed to indicate that the extradition of a person under probation would be a violation of the separation of powers requirement. The precise rationale of the decision is uncertain, however.

On the other hand, the power of the governor to extradite persons pending criminal prosecutions in the state of asylum has been recognized by several courts since the adoption of the Uniform Act. People ex rel. Barrett v. Bradley, 383 Ill. 437, 50 N.E.2d 517 (1943); People ex rel. Tyrian v. Adam, 74 N.Y.S.2d 57 (1947); Seiler v. Warden of City Prison, 102 N.Y.S.2d 969, 199 Misc. 570 (1951); Accobacco v. Burke, 162 Pa. 592, 60 A.2d 426 (1948). However, there was no discussion of the doctrine of separation of powers in the cases. In People ex rel. Gallager v. Hagan, 69 N.Y.S. 475, 34 Misc. 85 (1901), which arose before the promulgation of the Uniform Act, the court held that it was properly an executive function to determine whether to surrender a person accused in that state but demanded by another state. Such an extradition was held not to be a transgression of judicial authority.

The conditions imposed by Clauses (1) and (2) of this article will avoid any challenge of the constitutionality of the discretionary power granted to the governor as an unconstitutional interference with the judicial department of the state. When a prosecution is pending, consent of the district attorney, who is a judicial officer under La.Const. Art. VII,§58, is a prerequisite to extradition. After conviction the trial court must agree to the surrender. In addition to assuring the constitutionality of the article, the requirements appropriately recognize the interest which the district attorney and the court have in compliance or noncompliance with the demand for extradition.

Art. 273. Waiver of extradition proceedings.

A. A demanded person arrested in this state may waive the issuance and service of the warrant required by Articles 265 and 266 and all other requirements incidental to extradition proceedings, by consenting in writing in the presence of the judge to return to the demanding state. Before such waiver is executed or subscribed to by the demanded person, the judge shall inform him of his rights to the issuance and service of a warrant of extradition and to an extradition hearing. When a waiver has been executed the judge shall direct the officer having the person in custody to deliver him immediately to the accredited agent of the demanding state, with a copy of the waiver.

B. The waiver procedure of Paragraph A of this Article is not exclusive and does not in any way preclude the state’s return of a probationer or parolee to another state with which the state of Louisiana has entered into a compact for out-of-state probation and parole supervision, under the authority of R.S. 15:574.14(3), or a probation or parole absconder who has signed a waiver of extradition as a condition of probation or parole. (Amended by Acts 1984, No. 139, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article sets out a waiver procedure which has been enacted by at least thirty of the forty-six states adopting the Uniform Act. Art. 165 of the 1928 Louisiana Code allowed the prisoner’s waiver to be made orally before the committing magistrate. The written consent required by this article provides a desirable record of the waiver by the accused. This article spells out other important requirements that were not covered by Louisiana’s former brief provision-the requirement that the judge must inform the prisoner of his right to be served with a warrant of extradition and inform him of his right to an extradition hearing.

(b) The waiver procedure of this article is not exclusive, and does not in any way preclude the state’s return of a parolee to another state with which the State of Louisiana has entered into a compact for out-of-state parole supervision under the authority of R.S. 15:574.14(3). That law expressly provides for the return of out-of-state parolees without the necessity of formal extradition.

Art. 274. Application for issuance of requisition.

When a district attorney desires the return to this state of a person wanted to be tried for a crime, he shall present to the governor a written application for a requisition for the return of the person charged. The application shall state the name of the person wanted, the crime with which he is charged, and the approximate time, place, and circumstances of its commission. It shall also specify the state in which he is believed to be and his probable location in that state at the time the application is made. The application shall recommend a peace officer or other person as agent to receive the accused. It shall certify that, in the opinion of the district attorney the ends of justice require the arrest and return of the accused to this state for trial and that the proceeding is not instituted to enforce a private claim.

COMMENTARY

Louisiana Official Revision Comments

1966. — The information required to be furnished in the application for requisition is an important aid to the governor in determining the propriety of issuing a requisition for extradition. The certification that the proceeding is not instituted to enforce a private claim is required as a safeguard against abuse of the extradition procedure. Art. 170 of the Louisiana Code of 1928 was completely silent as to the contents of the district attorney’s application for an extradition requisition.

This article will promote uniformity as to the contents of applications for extradition requisitions. However, full compliance with its requirements is not a condition precedent to the issuance of a valid requisition. Although failure to include the specified information may result in the governor’s refusal to act, under the jurisprudence it will not invalidate an application nor the governor’s requisition. A federal court has held that a Virginia requisition was not invalidated because of a failure to state the specific date of the offense charged. Stumpf v. Matthews, 90 U.S.App.D.C. 177, 195 F.2d 35 (1952). The New Hampshire courts have held that rendition of the accused was not invalidated by the fact that the requisition papers did not contain a personal description of the accused or other identification than his name and the date and place of the crime. Thomas v. O’Brien, 98 N.H. 111, 96 A.2d 120 (1953). A provision requiring a prosecutor’s application to state the approximate time, place, and circumstances of the commission of the crime was also liberally construed in Michigan. Ex parte Molisak, 291 Mich. 46, 288 N.W. 329 (1939).

Art. 275. Application for return of wanted fugitive.

When the return to this state of a person convicted of a crime who has escaped from confinement or broken the terms of his bail, probation, parole, furlough, or reprieve is desired, the governor shall be presented with a written application for a requisition for his return. The application may be made by a district attorney or the attorney general, and shall state the name of the person, the crime of which he was convicted, the circumstances of his escape from confinement or of the breach of the terms of his bail, probation, parole, furlough, or reprieve. It shall specify the state in which he is believed to be and his probable location in that state at the time the application is made. It shall also recommend a peace officer or other person as agent to receive the person sought.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article serves as a corollary to Art. 274. The return of a fugitive who is a convicted criminal who has escaped from jail or violated his probation or parole was only inferentially covered by Art. 170 of the 1928 Code. Possibly the Louisiana Supreme Court could have held that a person is still “charged” with the crime, within the contemplation of that general term in former Art. 170, when he has been convicted and sentenced and fled from the state. This article specifically and fully treats the subject and requires that the necessary information accompany the application.

(b) This article conforms with the actual practice under the incomplete provision of the 1928 Code. The formal application for a requisition for the return of an escapee from Angola, or of a probation or parole violator, will be presented by the attorney general. Of course the proper information and accompanying papers will be furnished by the agency or institution from whose authority the fugitive has escaped. The application for a requisition for the return of an escapee from a parish jail will be presented to the governor by the appropriate district attorney. However, rather than limit the authority according to the usual practice, this article broadly authorizes “a district attorney or the attorney general” to make the application.
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CRIMINAL LAW & PROCEDURE

• Preliminary Proceedings

•• Extradition

••• General Overview. — Although the record did not indicate compliance with any of the provisions of federal and state extradition law set forth in U.S. Const. Art. IV, § 2, 18 U.S.C.S. § 3182, and La. Code Crim. Proc. Ann. art. 261 et seq., defendant waived extradition and voluntarily returned to Louisiana; once defendant was brought within custody of the demanding state, the legality of the extradition was no longer subject to legal attack. State v. Wilburn, 591 So. 2d 1255, 1991 La. App. LEXIS 3457 (Dec. 18, 1991), writ denied by 613 So. 2d 970, 1993 La. LEXIS 984 (La. 1993).

Art. 276. Documents to be filed with application for requisition.

The application for a requisition shall be verified by affidavit, executed in duplicate, and accompanied by two certified copies of all documents that are required for extradition by the law of the state from which the wanted person is to be returned. One copy of the application, with the action of the governor indicated by endorsement thereon, and one of the certified copies of the required documents, shall be filed in the office of the secretary of state. The other copies of all papers shall be forwarded with the governor’s requisition. Failure to meet the requirements of this article, or of Articles 274 and 275, will not invalidate a requisition issued by the governor.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Compliance with the requirements of this article authenticates the application and assures the inclusion of all of the information and papers which are necessary for a complete presentation of the demand for extradition. Although failure to forward the required papers will probably result in the governor’s failure to issue the requisition for extradition, the last sentence of the article preserves the requisition from challenge on the ground of the inadequacy of the papers filed in case he does issue it.

(b) The documents which must be filed with the application will be determined by the law of the state of asylum. Usually, but not always, the requirements will conform to the requirements of the Uniform Act and will be similar to the requirements of this article. However, many states have adopted the uniform provisions with minor local variations; therefore, the requesting official should examine the law of the state of asylum.

Art. 277. Appointment of agents to receive prisoner.

When the governor issues a requisition for extradition he shall also issue a warrant under the seal of the state, to an agent, commanding him to receive the person to be extradited and to deliver him to the proper authority.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Art. 171 of the 1928 Code of Criminal Procedure limited.

delivery of the returned fugitive to “the four walls of the jail of the parish in which he is charged to have committed the offense, to the sheriff of such parish.” Such a restrictive statement does not adequately provide for delivery of the fugitive who is a parole jumper or has escaped from the state penitentiary.

(b) This article also differs from Art. 171 of the 1928 Code, in that the appointed agent is not specifically charged with the duty of presenting the governor’s demand for extradition. The Uniform Act does not specify the method of presenting the demand, thus leaving the matter to be handled as the governor may desire. It is likely, however, that the agent appointed to receive the fugitive will be entrusted with the duty of presenting the governor’s demand to the executive authority of the state of asylum. However, the demand may be sent by mail.

(c) This article, like the comparable 1928 Code provision, imposes no duty on the governor to make a demand for extradition whenever an application for an extradition requisition is filed by a district attorney or the attorney general under Arts. 274-276. This article deals with only the procedure to be followed by the governor if he decides that an extradition demand should be made. Executive discretion in this matter is desirable, for it allows the governor to determine the merits of extradition under the facts of each individual case. If, for example, the accused has made a new and respectable life elsewhere, and has demonstrated his rehabilitation, extradition may not be desirable.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Extradition and Requisition files are public records, not permanent and should be kept at least 6 years., OPINION NUMBER 78-837, La. Atty. Gen. Op. No. 1978-837; 1978 La. AG LEXIS 289.

Art. 278. Re-extradition agreements.

When the return to this state of a person wanted in this state to be tried for a crime is desired, and the person is imprisoned or is held under criminal proceedings pending against him in another state, the governor may enter into a re-extradition agreement with the executive authority of the other state for the purpose of procuring the extradition of the person before the conclusion of the proceedings or his term of sentence in the other state. The agreement shall be upon the condition that the person extradited will be returned to the other state without further extradition proceedings, upon the request of the executive authority of that state and at the expense of this state.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Another state is not obligated to extradite a person imprisoned or awaiting trial there, but may do so upon this state’s agreement that he will be returned as soon as the prosecution in this state is terminated. Effective re-extradition is dependent upon the demanding state’s having a law specifically recognizing an agreement between governors for extradition and return of prisoners. According to the annotations to the Uniform Act, this provision has been enacted by all of the states adopting the Uniform Act, except Alabama, Idaho, Nebraska, and Tennessee. The Louisiana Code of Criminal Procedure of 1928 had no comparable provision. The specific authority granted by the above article will facilitate the return to this state of persons charged with crime in this state. Under a re-extradition agreement the extradited defendant may be prosecuted in this state and then surrendered to the other state. Since extradition can be effected prior to the termination of the proceedings or the sentence in the other state, the accused can be more swiftly brought to trial in this state.

(b) The original surrender of a prisoner to this state is made pursuant to regular extradition proceedings and requirements. The subsequent return of the prisoner to the state from whose custody he was released is based entirely upon the agreement between the governors. The fact that a prisoner is officially wanted by the state to which he is returned is established by the re-extradition agreement. In order that the procedure for return of a prisoner will be clearly understood, this article expressly provides that the prisoner is to be returned to the other state without further extradition proceedings.

Art. 279. Extradition costs and expenses.

A. Whenever a person has been released on bail pursuant to a commercial surety bond and is subsequently located in another state, the reasonable and necessary expenses incurred in having that person returned to the parish in which charges are pending against him, whether through extradition proceedings or otherwise, shall be paid by the commercial surety provided that the surety was given notice of extradition or waiver of extradition and was provided seventy-two hours to return the person to the parish at his cost. Payment of these expenses shall be due within thirty days after written notice thereof has been given to the surety at the address provided pursuant to Code of Criminal Procedure Article 322. The commercial surety shall not be relieved of his obligation on the bond until the commercial surety has paid said reasonable and necessary costs for the return of the wanted person.

B. Except as provided in Paragraph A of this Article, the necessary and reasonable expenses connected with an extradition in all other cases shall be paid by the authority for whom it was requested. (Acts 2003, No. 954, § 1.)

2003 Amendments. — Acts 2003, No. 954, § 1, effective August 15, 2003, rewrote this section, which read: “Extradition costs and expenses.

Necessary and reasonable expenses connected with an extradition shall be paid by the authority for whom it was requested.”

COMMENTARY

Louisiana Official Revision Comments

1966. — Under this article, with respect to fugitives wanted for trial, the extradition costs and expenses must be paid by the parish in which the offense is charged to have been committed. Accord: Former R.S. 15:171. In the case of escapees from prison, or probation violators, the costs and expenses must be paid by the institution or agency from which the fugitive escaped. The latter situation was not provided for in the 1928 Code.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — It is the opinion of this office that the costs and expenses of transporting the escaped prisoner should be paid by the Jackson Parish Sheriff’s Office and that the sheriff of Jackson Parish has the authority to allow prisoners that have not been arraigned or sentenced by the District Court to act as trustees., Opinion No. 02-0224, La. Atty. Gen. Op. No. 2002-0224; 2002 La. AG LEXIS 356.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Not Endowed by Their Creator: State Mandated Expenses of Louisiana Parish Governing Bodies. 50 La. L. Rev. 635 (March, 1990).

Art. 280. Immunity of extradited person from service of process in civil actions.

A person brought into this state by, or after waiver of, extradition based on a criminal charge shall not be subject to service of personal process in civil actions until he has been convicted or has pleaded guilty in the criminal proceeding, or, if acquitted or otherwise discharged, until three days after the acquittal or discharge.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The object of this article is to prevent the abuse of extradition procedures by those having civil claims against the person demanded. It discourages extradition proceedings solely for the purpose of gaining personal jurisdiction for a civil action. In Klaiber v. Frank, 9 N.J. 1, 86 A.2d 679 (1952), it was held that a judgment obtained through service of process on an individual before he had reasonable opportunity to leave the jurisdiction was void.

(b) If the person extradited is convicted of a crime, civil process may then be served on him. In such a case the conviction is proof that the extradition proceedings were not instituted solely for the purpose of enforcing a private claim. In Bular v. Dizbar, 240 Minn. 26, 60 N.W.2d 77 (1954), the court held that a plea of guilty was equivalent to being “convicted” and service might then be made. The complete phrase “convicted or has pleaded guilty” in the above article codifies that rule.

(c) The immunity granted applies only to civil actions. When the accused is returned to this state he is subject to trial for all crimes he may have committed in this state. The requisition for extradition states the offense for which the return of the accused is demanded, but does not limit the state’s jurisdiction after his return. The leading case on this point is Lascelles v. Georgia, 148 U.S. 537, 13 S.Ct. 687, 37 L.Ed. 549 (1893), holding that the person extradited has no privilege or immunity to be exempt from trial for crimes other than the one designated in the requisition. The supreme court pointed out that in a previous decision [Mahon v. Justice, 127 U.S. 700, 8 S.Ct. 1204, 32 L.Ed. 283 (1888)] a Kentucky fugitive from justice, who had been kidnapped from the state of asylum and returned to Kentucky, was properly held for trial on a criminal charge, and concluded that if a kidnapped fugitive could be constitutionally tried in the state of his crime, it would be quite illogical to deny full criminal jurisdiction over a fugitive who had been returned through extradition proceedings. The court further stated that “it would be a useless and idle procedure to require the State having custody of the alleged criminal to return him to the State by which he was surrendered up in order to go through the formality of again demanding his extradition for new or additional offenses on which it desired to prosecute him.” 148 U.S. at 546, 13 S.Ct. at 691, 37 L.Ed. at 552.

(d) The extradition articles of the 1928 Code contained no provision for immunity from civil actions. However, 40 of the 46 states that adopted the Uniform Extradition Act have included this restriction upon possible abuse of the extradition process.

Art. 281. No right of asylum or immunity from other criminal prosecutions.

After a person has been brought back to this state by, or after waiver of, extradition proceedings, he may be tried in this state for other crimes which he may be charged with having committed here as well as that specified in the requisition for his extradition. (Acts 2003, No. 1118, §1.)

 

TITLE 7. PRELIMINARY EXAMINATION

Article

291. Authority to conduct preliminary examinations.

292. Order for preliminary examination before and after indictment.

293. Time for examination; procurement of counsel.

294. Examination of witnesses; transcript of testimony.

295. Admissibility of transcripts in other proceedings.

296. Scope of preliminary examination before and after indictment.

297. Transmission of transcripts and other evidence.

298. Effect of informality in proceedings.

Art. 291. Authority to conduct preliminary examinations.

The following magistrates, throughout their several territorial jurisdictions, shall have authority to conduct preliminary examinations of persons accused of felonies, with authority to bail or discharge, as follows:

(1) District courts having criminal jurisdiction, in all cases;

(2) City or parish courts having criminal jurisdiction, in cases not capital; and

(3) Justices of the peace in cases not capital or necessarily punishable at hard labor.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The authority of district courts, city courts, and justices of the peace to conduct preliminary examinations conforms with their constitutional jurisdiction as committing magistrates. Const. Art. VII,§§35, 83, 51, 48.

(b) Preliminary examinations are limited to felony cases. This conforms with Art. 154 of the 1928 Code of Criminal Procedure denying a preliminary hearing “where the offense charged is within the trial jurisdiction of any city or municipal court,” and is in accord with Sec. 39 of the A.L.I. Code. In misdemeanor cases the trial is almost immediate and there is no need for a preliminary examination.

(c) The term “city court,” defined in Art. 931, means any city or municipal court with criminal jurisdiction, but does not include a mayor’s court.
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CRIMINAL LAW & PROCEDURE

• Preliminary Proceedings

•• Preliminary Hearings

••• General Overview. — State’s failure to present evidence of probable cause did not deny defendant, charged with a felony, of his constitutional right to a preliminary examination under La. Const. art. I, § 14 where the State conceded that defendant was entitled to be released without bail but it intended to still prosecute under an information because, pursuant to La. Code Crim. Proc. Ann. arts. 291-298, 386, a preliminary examination did not determine the validity of the charge brought against defendant, but rather determined whether or nor there was probable cause to deprive defendant of his liberty. State v. Sterling, 376 So. 2d 103, 1979 La. LEXIS 6057 (Oct. 8, 1979).

• Appeals

•• Standards of Review

••• General Overview. — Appellate court could not rely on evidence adduced at a preliminary hearing because La. Code Crim. Proc. Ann. art. 291, et seq. was not clear on the type of evidence that could be considered: evidence from a suppression hearing could be used, because while hearsay testimony was admissible at a preliminary hearing under La. Code Evid. Ann. art. 1101(B)(4), more formal rules applied to suppression hearings under La. Code Evid. Ann. art. 1101(B)(8). State v. Bryant, 744 So. 2d 108, 1999 La. App. LEXIS 2264 (Aug. 4, 1999), writ denied by La. 1999-2617, 756 So. 2d 322, 2000 La. LEXIS 824 (La. Mar. 17, 2000).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The Dual Officeholding and Dual Employment laws permit an individual to hold the local elective office of justice of the peace and local employment as an investigator and trial assistant for the district attorney’s office., OPINION 95-129, La. Atty. Gen. Op. No. 1995-129; 1995 La. AG LEXIS 104.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Knowledge, Intent, System, and Motive: A Much Needed Return to the Requirement of Independent Relevance. 55 La. L. Rev. 179 (September, 1994).

Art. 292. Order for preliminary examination before and after indictment.

The court, on request of the state or the defendant, shall immediately order a preliminary examination in felony cases unless the defendant has been indicted by a grand jury.

After the defendant has been indicted by a grand jury, the court may rescind its order for a preliminary examination.

An order for a preliminary examination in felony cases may be granted by the court at any time, either on its own motion or on request of the state or of the defendant before or after the defendant has been indicted by a grand jury. (Amended by Acts 1974, Ex. Sess. No. 16, § 1, eff. Jan. 1, 1975.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Although “due process” does not require that a person arrested for a crime be granted a preliminary hearing, the right of the accused to a preliminary examination has been universally recognized by statute. See Orfield, Proceedings Before the Commissioner in Federal Criminal Procedure, 19 U.Pitt.L.Rev. 489, 494 (1958); Fed. Rule 5. The provisions of this article giving the state and the defendant a right to a preliminary examination at any time prior to an indictment or the filing of an information, and vesting the court with discretion to grant a preliminary examination after an indictment is found or an information is filed, conform to the source provision. See State v. Bertrucci, 155 La. 1081, 99 So. 882 (1924).

(b) The provision in Art. 154 of the 1928 Code that the exercise of the court’s discretion was not subject to review by any other court, is not carried forward in this article because the lower court’s action is subject to review by the supreme court under its constitutional supervisory powers. State v. Bertrucci, supra; State v. Doucet, 199 La. 276, 5 So.2d 894 (1942).
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CRIMINAL LAW & PROCEDURE

• Grand Juries

•• Indictments

••• General Overview. — Because a valid grand jury indictment itself established a prima facie case of a defendant’s guilt sufficient to hold him for trial and required enough evidence which, if unexplained and uncontradicted, warranted a conviction, and in fact conclusively determined the existence of probable cause, and the State’s answers and exhibits to the defendant’s motion for bill of particulars set forth further information to establish probable cause sufficient to warrant a blood test, the defendant could be compelled to give a blood sample taken to determine whether he was the father of an 11-year-old rape victim’s child. State v. Pierre, 606 So. 2d 816, 1992 La. App. LEXIS 2672 (Sept. 16, 1992), writ denied by 607 So. 2d 568, 1992 La. LEXIS 3442 (La. 1992).

•• Procedures

••• Return of Indictments

•••• General Overview. — After a grand jury has considered the case and returned an indictment there is no further necessity to determine whether there is “probable cause” to charge the accused with the offense; the indictment, together with the statutory safeguards provided by Louisiana’s discovery and inspection statute, and other procedural safeguards, coupled with the availability of extraordinary relief in the district courts and the Supreme Court of Louisiana, are sufficient to protect an accused from discriminatory treatment and unfounded accusations or the denial of equal protection of the laws under Louisiana’s Constitution. State v. Qualls, 377 So. 2d 293, 1979 La. LEXIS 7583 (Nov. 12, 1979).

• Accusatory Instruments

•• Informations

••• General Overview. — After the filing of an information, the granting of a preliminary examination, under La. Code Crim. Proc. Ann. art. 292, rests within the discretion of the trial court; his ruling on the motion will not be disturbed in the absence of a clear showing of an abuse of discretion. State v. Barnes, 257 LA. 1017, 245 So. 2d 159, 1970 La. LEXIS 3658 (June 29, 1970).

• Preliminary Proceedings

•• Preliminary Hearings

••• General Overview. — State only quoted a portion of the codal article to the appellate court, omitting reference to the portion of the law that permitted the trial court to order a preliminary examination on its own motion; as La. Code Crim. Proc. Ann. art. 292 implicitly made clear, a written motion was not required for a preliminary examination when the court ordered one on its own motion. State v. Foy, 853 So. 2d 689, 2003 La. App. LEXIS 2203 (July 24, 2003).

Where the record contains no motion or request for a preliminary examination by either the State or the defense, under La. Code Crim. Proc. Ann. art. 292, the trial court was not mandated to conduct one, and even if one was conducted, La. Code Crim. Proc. Ann. art. 834(1) states that defendant’s presence is not mandatory; defendant has failed to even allege any prejudice resulting from either the failure to conduct a preliminary examination or failure to have him present for such an examination. State v. Guy, 737 So. 2d 231, 1999 La. App. LEXIS 1595 (May 19, 1999), writ denied by La. 1999-1982, 752 So. 2d 175, 2000 La. LEXIS 89 (La. Jan. 7, 2000).

Trial court erred at a preliminary examination by finding there was no probable cause to hold the defendant for possession of cocaine, where an officer testified he could see white residue in a glass pipe in defendant’s possession. State v. Maxwell, 699 So. 2d 512, 1997 La. App. LEXIS 2249 (Sept. 15, 1997).

Where prosecution has been initiated by grand jury indictment, a preliminary examination is discretionary with the trial court under La. Code Crim. Proc. Ann. art. 292. State v. Gates, 630 So. 2d 1345, 1994 La. App. LEXIS 56 (Jan. 19, 1994), writ denied by La. 94-0640, 638 So. 2d 1091, 1994 La. LEXIS 1589 (La. June 17, 1994).

La. Code Crim. Proc. Ann. art. 292 vests discretion for the granting of post-indictment preliminary examination in the trial court. State v. Williams, 385 So. 2d 214, 1980 La. LEXIS 7856 (June 23, 1980), writ of certiorari denied by 449 U.S. 1017, 101 S. Ct. 580, 66 L. Ed. 2d 478, 1980 U.S. LEXIS 4179, 49 U.S.L.W. 3409 (1980).

State’s failure to present evidence of probable cause did not deny defendant, charged with a felony, of his constitutional right to a preliminary examination under La. Const. art. I, § 14 where the State conceded that defendant was entitled to be released without bail but it intended to still prosecute under an information because, pursuant to La. Code Crim. Proc. Ann. arts. 291-298, 386, a preliminary examination did not determine the validity of the charge brought against defendant, but rather determined whether or nor there was probable cause to deprive defendant of his liberty. State v. Sterling, 376 So. 2d 103, 1979 La. LEXIS 6057 (Oct. 8, 1979).

Trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 292 by denying a motion for a preliminary examination filed by the codefendant and joined in by defendant because the trial took place within seven days of the hearing and defendant had already been appointed counsel and had bail fixed, thus obviating the functions served by a preliminary hearing; hence, on appeal the court affirmed defendant’s conviction for simple robbery and the sentence imposed. State v. Bickman, 283 So. 2d 236, 1973 La. LEXIS 6468 (Sept. 24, 1973).

Defendant’s right to a preliminary hearing was not violated when the preliminary hearing was delayed because a grand jury was deliberating on the same matter. State v. Hudson, 253 LA. 992, 221 So. 2d 484, 1969 La. LEXIS 3064 (Mar. 31, 1969), writ of certiorari dismissed by 403 U.S. 949, 91 S. Ct. 2273, 29 L. Ed. 2d 855, 1971 U.S. LEXIS 1482 (1971), overruled by State v. Douglas, 278 So. 2d 485, 1973 La. LEXIS 5944 (La. 1973).

Defendant’s request for preliminary hearing, urged for the first time in his motion for a new trial, was filed too late; defendant was not entitled to a preliminary hearing after having been tried and convicted. State v. Marchetti, 247 LA. 649, 173 So. 2d 531, 1965 La. LEXIS 2343 (Mar. 29, 1965).

• Pretrial Motions & Procedures. — Because a valid grand jury indictment itself established a prima facie case of a defendant’s guilt sufficient to hold him for trial and required enough evidence which, if unexplained and uncontradicted, warranted a conviction, and in fact conclusively determined the existence of probable cause, and the State’s answers and exhibits to the defendant’s motion for bill of particulars set forth further information to establish probable cause sufficient to warrant a blood test, the defendant could be compelled to give a blood sample taken to determine whether he was the father of an 11-year-old rape victim’s child. State v. Pierre, 606 So. 2d 816, 1992 La. App. LEXIS 2672 (Sept. 16, 1992), writ denied by 607 So. 2d 568, 1992 La. LEXIS 3442 (La. 1992).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Reflections Upon Louisiana’s Child Witness Videotaping Statute: Utility and Constitutionality in the Wake of Stincer. 47 La. L. Rev. 1255 (July, 1987).

Comment: Knowledge, Intent, System, and Motive: A Much Needed Return to the Requirement of Independent Relevance. 55 La. L. Rev. 179 (September, 1994).

Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

Art. 293. Time for examination; procurement of counsel.

When a preliminary examination is ordered, the court shall conduct the examination promptly but shall allow the defendant a reasonable time to procure counsel.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The 1928 Code of Criminal Procedure contained no provision requiring that the preliminary examination be held promptly; it merely stated in Art. 82 that when the accused was brought before the judge, the former had to be remanded for preliminary examination. Nevertheless, the desirability of determining the sufficiency of the charge against the accused as soon as possible is obvious, especially if there has been no previous indictment, in which case, it is at the preliminary examination that he may be released from custody or bail if the state’s evidence does not establish a prima facie case against him. See Art. 296. Similar provisions are made in the statutes of the great majority of the other states. See Commentary, A.L.I. Code,§42.

(b) The provision allowing the accused a reasonable time to procure counsel is in conformity with Fed.Rule 5(b), Uniform Rule 6b, and with A.L.I. Code,§41. Art. 142 of the 1928 Louisiana Code of Criminal Procedure contained only a general statement that the accused had the right to have the assistance of counsel “in every instance.”
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CRIMINAL LAW & PROCEDURE

• Preliminary Proceedings

•• Preliminary Hearings

••• General Overview. — State’s failure to present evidence of probable cause did not deny defendant, charged with a felony, of his constitutional right to a preliminary examination under La. Const. art. I, § 14 where the State conceded that defendant was entitled to be released without bail but it intended to still prosecute under an information because, pursuant to La. Code Crim. Proc. Ann. arts. 291-298, 386, a preliminary examination did not determine the validity of the charge brought against defendant, but rather determined whether or nor there was probable cause to deprive defendant of his liberty. State v. Sterling, 376 So. 2d 103, 1979 La. LEXIS 6057 (Oct. 8, 1979).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: Criminal Procedure—Right to Counsel Extended to Traditional Preliminary Hearing. 45 Tul. L. Rev. 1056 (June, 1971).

Art. 294. Examination of witnesses; transcript of testimony.

A. At the preliminary examination the state and the defendant may produce witnesses, who shall be examined in the presence of the defendant and shall be subject to cross-examination. The defendant may also testify, subject to cross-examination. A record of the preliminary examination proceedings shall be made.

B. Except upon an order issued by the court pursuant to a motion filed by the defendant, a defendant who is charged with a crime against a juvenile may not subpoena the victim to testify at the preliminary examination.

C. A transcript of the testimony of the witnesses, including that of the defendant, may be made by the court or under its direction and, if made, shall be signed and certified by the person taking the testimony.

D. Upon motion of the state or the defendant, a transcript of the preliminary examination proceedings may be made. The cost of the transcript preparation under this Paragraph shall be paid by the party making the motion, unless the party is an indigent defendant.

E. The procedures set forth in Articles 322 through 329 of the Louisiana Children’s Code and R.S. 15:440.1 and 283, relative to those procedures which provide protection for children who are victims of physical or sexual abuse, shall apply to all trial and pretrial procedures. (Acts 1986, No. 1029, § 1; Acts 1994, 3rd Ex. Sess., No. 142, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Although there were no provisions in the 1928 Louisiana Code of Criminal Procedure requiring the presence of the defendant during the examination of witnesses at the preliminary examination, or providing for their cross-examination, in all probability the guarantee of Const. Art. 1,§9, that the accused shall be confronted with the witnesses against him, would apply to preliminary examinations. See State v. Chambers, 44 La.Ann. 603, 10 So. 886 (1892), holding that it was error for the judge to grant an order, in the absence of the defendant, requiring the sheriff to take the defendant to another parish to be present at the taking of the deposition of a state witness physically unable to be present at the trial, on the ground that the constitutional guarantee of confrontation contemplated “a public trial, or preliminary examination, in the course of which the accused has the right to be confronted with the witnesses against him.” Id. at 605, 10 So. at 586. The Comments under Sec. 46 of the A.L.I. Code show that there is conflicting authority as to whether such constitutional guarantees extend to preliminary examinations.

The provision of this article requiring the presence of the defendant during the examination of witnesses and giving him the right to cross-examine them, is based on A.L.I. Code,§46, and is in accord with the laws of the majority of the other states.

(b) The provisions for the right of the defendant to testify and to produce witnesses on his behalf, subject to cross-examination, merely restate principles contained in the 1928 Code, and are in accord with the rule recognized in the majority of the states. Former R.S. 15:155; Uniform Rule 6 (c); A.L.I. Code§49, and Commentary.

(c) The second paragraph of this article is based on Art. 155 of the 1928 Louisiana Code. Since it does not specify how the testimony will be taken down, it permits it to be taken either by shorthand or by recording machine. In either case, the person taking the testimony, and not the typist who makes the transcription, is the one required to sign it and certify to its correctness. However, when the testimony is taken down in shorthand, the same person ordinarily transcribes it.
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CRIMINAL LAW & PROCEDURE

• Preliminary Proceedings

•• Preliminary Hearings

••• General Overview. — Trial court’s refusal to allow defendant to call the alleged victim as a witness in a preliminary examination violated La. Code Crim. Proc. Ann. art. 294, and affected the validity of the hearing within the meaning of La. Code Crim. Proc. Ann. art. 298. State v. Spears, 634 So. 2d 9, 1994 La. App. LEXIS 761 (Mar. 11, 1994).

In defendant’s trial for drug distribution, the State’s failure to transcribe the preliminary examination, caused by an inadvertent tape recorder malfunction, was not reversible error; defendant showed no substantial prejudice because his counsel did not avail herself of a pre-trial opportunity to speak to a trooper or to review reports, and the trooper was thoroughly cross-examined at trial. State v. Belton, 377 So. 2d 1229, 1979 La. LEXIS 7623 (Dec. 13, 1979).

State’s failure to present evidence of probable cause did not deny defendant, charged with a felony, of his constitutional right to a preliminary examination under La. Const. art. I, § 14 where the State conceded that defendant was entitled to be released without bail but it intended to still prosecute under an information because, pursuant to La. Code Crim. Proc. Ann. arts. 291-298, 386, a preliminary examination did not determine the validity of the charge brought against defendant, but rather determined whether or nor there was probable cause to deprive defendant of his liberty. State v. Sterling, 376 So. 2d 103, 1979 La. LEXIS 6057 (Oct. 8, 1979).

Defendant in a criminal proceeding had a statutory right to a transcript of the preliminary hearing in his prosecution under La. Code Crim. Proc. Ann. art. 294, but failing to provide the defendant with the transcript of the preliminary examination was not reversible error in the absence of a showing that the cross-examination and impeachment of prosecution witnesses were not hampered at trial. State v. Benson, 368 So. 2d 716, 1979 La. LEXIS 6103 (Mar. 5, 1979).

La. Code Crim. Proc. Ann. art. 294 did not require the person who took the testimony to personally transcribe it. State v. Ford, 336 So. 2d 817, 1976 La. LEXIS 4323 (June 21, 1976).

• Bail

•• Forfeitures. — Because the defendants posted a bond, the defendants had the burden to be present at all criminal proceedings or face a bond forfeiture. State v. Henderson, 471 So. 2d 958, 1985 La. App. LEXIS 8662 (June 12, 1985), reversed by 475 So. 2d 1098, 1985 La. LEXIS 9450 (La. 1985).

• Appeals

•• Reviewability

••• Preservation for Review

•••• General Overview. — Defendant’s failure to apply for supervisory review before trial of the trial court’s refusal to allow him to subpoena the victims of his alleged offense at the preliminary hearing meant the issue was moot and could not be argued on appeal. State v. Lynch, 655 So. 2d 470, 1995 La. App. LEXIS 1338 (May 5, 1995), writ of certiorari denied by La. 95-1441, 662 So. 2d 466, 1995 La. LEXIS 2818 (La. Nov. 13, 1995).

•• Standards of Review

••• Harmless & Invited Errors

•••• General Overview. — Although a question posed by the State to a witness during defendant’s murder trial was immaterial, the trial court’s ruling permitting the question did not result in prejudice to defendant; the ruling was harmless error. State v. Sears, 298 So. 2d 814, 1974 La. LEXIS 4557 (July 1, 1974), overruled by State v. Lovett, 345 So. 2d 1139, 1977 La. LEXIS 5389, 1977 La. LEXIS 5772 (La. 1977).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Reflections Upon Louisiana’s Child Witness Videotaping Statute: Utility and Constitutionality in the Wake of Stincer. 47 La. L. Rev. 1255 (July, 1987).

Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

Art. 295. Admissibility of transcripts in other proceedings.

A. The transcript of the testimony of a defendant who testified at the preliminary examination is admissible against him upon the trial of the case or, if relevant, in any subsequent judicial proceeding.

B. The transcript of testimony of any other witness who testified at the preliminary examination is admissible for any purpose in any subsequent proceeding in the case, on behalf of either party, if the court finds that the witness is dead, too ill to testify, cannot be found, or is otherwise unavailable for testimony, and that the absence of the witness was not procured by the party offering the testimony.

C. The transcript of testimony given by a person at a preliminary examination may be used by any party in a subsequent judicial proceeding for the purpose of impeaching or contradicting the testimony of such person as a witness. (Amended by Acts 1982, No. 554, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Under the first paragraph of this article, the testimony of the defendant cannot be used by him or in his favor. Its use is restricted to the state in a subsequent criminal proceeding, or to the opposite party in a subsequent civil proceeding. This is in conformity with the jurisprudence interpreting R.S. of 1870,§1010, to the effect that the deposition of an accused is only admissible against him upon the trial. State v. Vandergraff, 23 La. Ann. 96 (1871); State v. Toby, 31 La. Ann. 756 (1879); State v. Dufour, 31 La.Ann. 804 (1879).

The constitutional right of a defendant not to be a witness against himself is not violated by the introduction in evidence of his testimony voluntarily given in a former legal proceeding, such as a former trial for the same offense, a coroner’s investigation, or a preliminary hearing. Powers v. United States, 223 U.S. 303, 32 S.Ct. 281, 56 L.Ed. 448 (1912); Indian Fred v. State, 36 Ariz. 48, 282 Pac. 930 (1929); Stelle v. State, 76 Miss. 383, 23 So. 910 (1899). Although there are no Louisiana cases concerning the constitutionality of admitting depositions of the defendant under Art. 155 of the 1928 Code, the courts have consistently recognized the propriety of admitting confessions, as long as such confessions are made freely, voluntarily, and without compulsion or inducement of any sort. Pierce v. United States, 160 U.S. 355, 16 S.Ct. 321, 40 L.Ed. 454 (1896); Wilson v. United States, 162 U.S. 613, 16 S.Ct. 895, 40 L.Ed. 1090 (1896); United States v. Mitchell, 322 U.S. 65, 64 S.Ct. 896, 88 L.Ed. 1140 (1944); State v. Vandergraff, 23 La.Ann. 96 (1871); State v. Bruce, 33 La.Ann. 186 (1881). See, also, 58 Am.Jur., Witnesses,§100, p. 83, where the rule is summarized as follows: “No privilege of an accused is violated by proving his testimony at a former trial, although he does not testify on the second trial. The constitutional privilege must be claimed when the testimony is to be given; a witness who voluntarily testifies cannot resist the effect of the testimony by claiming that he could not have been compelled to give it.”

(b) Under the second paragraph of this article the testimony of a witness, other than the defendant, is admissible under certain circumstances on behalf of either party in lieu of the witness’s personal testimony, but its use is limited to subsequent proceedings in the case, which includes a subsequent grand jury investigation as well as the subsequent trial. The second paragraph conforms to the provisions of Art. 155 of the 1928 Code Cf. A.L.I. Code of Crim. Proc.,§53(2), and Commentary.

(c) The third paragraph is merely a restatement of the well settled principal that statements made by witnesses at a judicial proceeding are always admissible to contradict or impeach the witness at any subsequent judicial proceeding.
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CRIMINAL LAW & PROCEDURE

• Preliminary Proceedings

•• Preliminary Hearings

••• General Overview. — In defendant’s trial for drug distribution, the State’s failure to transcribe the preliminary examination, caused by an inadvertent tape recorder malfunction, was not reversible error; defendant showed no substantial prejudice because his counsel did not avail herself of a pre-trial opportunity to speak to a trooper who testified and to review reports, and the trooper was thoroughly cross-examined at trial. State v. Belton, 377 So. 2d 1229, 1979 La. LEXIS 7623 (Dec. 13, 1979).

State’s failure to present evidence of probable cause did not deny defendant, charged with a felony, of his constitutional right to a preliminary examination under La. Const. art. I, § 14 where the State conceded that defendant was entitled to be released without bail but it intended to still prosecute under an information because, pursuant to La. Code Crim. Proc. Ann. arts. 291-298, 386, a preliminary examination did not determine the validity of the charge brought against defendant, but rather determined whether or nor there was probable cause to deprive defendant of his liberty. State v. Sterling, 376 So. 2d 103, 1979 La. LEXIS 6057 (Oct. 8, 1979).

In a prosecution for the attempted second degree murder of a victim at a restaurant, the transcribed preliminary examination testimony of a witness who was present at the restaurant at the time of the crime was properly admitted into evidence under La. Code Crim. Proc. Ann. art. 295 because the witness had escaped from prison and could not be located at the time of trial. State v. Owens, 338 So. 2d 645, 1976 La. LEXIS 4442 (Oct. 6, 1976).

Defendant was not entitled to reversal of his conviction on the ground that the trial court improperly refused to order production of his preliminary examination transcript on the first day of trial; defendant was not prejudiced where the prosecution witnesses’ testimony at trial was consistent with their preliminary examination testimony. State v. Allen, 276 So. 2d 868, 1973 La. LEXIS 6796 (Mar. 26, 1973).

• Trials

•• Defendant’s Rights

••• Right to Confrontation. — Admission of prior recorded testimony of a deceased witness at defendant’s criminal trial under La. Code Crim. Proc. Ann. art. 295 did not offend defendant’s constitutional right to confrontation where the issues, at the hearing where the deceased witness gave testimony and the trial, were the same and defense counsel had the opportunity to cross-examine the witness at the hearing. State v. Sylvester, 343 So. 2d 1020, 1977 La. LEXIS 5442 (Feb. 28, 1977).

••• Right to Fair Trial. — A witness at trial may be impeached only with his own statements made at the preliminary hearing, thus it was error to deny an indigent defendant a transcript of the preliminary hearing given such act could prejudice his right to a fair trial. State v. Benson, 368 So. 2d 716, 1979 La. LEXIS 6103 (Mar. 5, 1979).

• Witnesses

•• Presentation. — Under La. Code Crim. Proc. Ann. art. 295 the transcript of the victim’s testimony during the preliminary hearing was properly admitted at trial because the victim had become too ill to testify at trial due to her age and deteriorating health. State v. Johnson, 440 So. 2d 856, 1983 La. App. LEXIS 9465 (Oct. 24, 1983).

•• Unavailability. — Witness who refused to testify by invoking the privilege against self-incrimination was unavailable to testify. State v. Armstrong, 683 So. 2d 1261, 1996 La. App. LEXIS 2371 (Oct. 9, 1996), writ of certiorari denied by La. 97-0596, 700 So. 2d 505, 1997 La. LEXIS 2598 (La. Sept. 5, 1997).

In a prosecution for the attempted second degree murder of a victim at a restaurant, the transcribed preliminary examination testimony of a witness who was present at the restaurant at the time of the crime was properly admitted into evidence under La. Code Crim. Proc. Ann. art. 295 because the witness had escaped from prison and could not be located at the time of trial. State v. Owens, 338 So. 2d 645, 1976 La. LEXIS 4442 (Oct. 6, 1976).

EVIDENCE

• Documentary Evidence

•• Writings

••• Transcripts & Translations

•••• General Overview. — Trial court did not err under La. Code Crim. Proc. Ann. art. 295 by permitting the State to introduce a witness’ testimony taken at the preliminary hearing because a commissioned investigator attempted to and could not locate the witness at her last known address and by checking the utilities and credit bureau records. State v. Nelson, 261 LA. 153, 259 So. 2d 46, 1972 La. LEXIS 4774 (Feb. 21, 1972).

• Hearsay

•• Exceptions

••• Former Testimony of Unavailable Declarants. — It was not an error to use La. Code Crim. Proc. Ann. art. 295(B) to admit the transcribed testimony of an unavailable officer that was present at defendant’s first trial for murder even though defendant pleaded at the second trial for the same murder that he was not guilty by reason of insanity whereas in the first trial he pleaded not guilty; the testimony was about defendant’s appearance and condition at the time that he surrendered to the police, and the testimony would not have been different because of the insanity plea at the second trial. State v. Hicks, 483 So. 2d 1200, 1986 La. App. LEXIS 6092 (Feb. 14, 1986), writ of certiorari denied by 488 So. 2d 197, 1986 La. LEXIS 6357 (La. 1986).

Portions of the preliminary examination testimony could not be read to the jury because defendant did not make a proper showing that he tried to obtain the presence of the absent witness; specifically, defendant did not know which hospital the witness was in, from what illness she suffered, and did not make a proper showing that the witness was too ill to testify or was otherwise unavailable for testimony. State v. Monta, 470 So. 2d 383, 1985 La. App. LEXIS 8828 (May 15, 1985), writ of certiorari denied by 476 So. 2d 348, 1985 La. LEXIS 9675 (La. 1985).

In defendant’s trial for purse snatching, the transcript of a deputy sheriff’s testimony at defendant’s first trial for the same offense was admissible under La. Code Crim. Proc. Ann. art. 295(B), where the deputy could not appear at defendant’s second trial because the deputy was in the hospital for minor surgery. State v. Johnson, 461 So. 2d 1273, 1984 La. App. LEXIS 10415 (Dec. 28, 1984).

•• Unavailability

••• Absence of Declarants. — In defendant’s trial for purse snatching, the transcript of a deputy sheriff’s testimony at defendant’s first trial for the same offense was admissible under La. Code Crim. Proc. Ann. art. 295(B), where the deputy could not appear at defendant’s second trial because the deputy was in the hospital for minor surgery. State v. Johnson, 461 So. 2d 1273, 1984 La. App. LEXIS 10415 (Dec. 28, 1984).

In defendant’s trial on murder charges, the trial court erred in admitting the transcript testimony of a witness who testified at defendant’s preliminary examination on the ground that the witness was unavailable; the State did not adequately show that the witness was unavailable for trial and, therefore, defendant’s constitutional right to confrontation was violated. State v. Sam, 283 So. 2d 81, 1973 La. LEXIS 6107 (Aug. 20, 1973).

• Testimony

•• Credibility

••• General Overview. — Trial court erred in refusing to permit the introduction of preliminary hearing transcripts of a police detective for the purpose of impeaching a victim’s identification testimony at trial; reversible error was not committed under La. Code Crim. Proc. art. 295 because there was no evidence that the ruling in any way prejudiced the defendant in his trial on armed robbery and other charges. State v. Winn, 412 So. 2d 1337, 1982 La. LEXIS 10766 (Apr. 5, 1982).

Defendant was not entitled to reversal of his conviction on the ground that the trial court improperly refused to order production of his preliminary examination transcript on the first day of trial; defendant was not prejudiced where the prosecution witnesses’ testimony at trial was consistent with their preliminary examination testimony. State v. Allen, 276 So. 2d 868, 1973 La. LEXIS 6796 (Mar. 26, 1973).

TREATISES AND LAW REVIEWS

Louisiana Treatises. — Louisiana Code of Evidence Practice Guide Article 802 > CHAPTER 8. HEARSAY > Article 802. Hearsay Rule.

Louisiana Law Reviews. — Article: Reflections Upon Louisiana’s Child Witness Videotaping Statute: Utility and Constitutionality in the Wake of Stincer. 47 La. L. Rev. 1255 (July, 1987).

Art. 296. Scope of preliminary examination before and after indictment.

If the defendant has not been indicted by a grand jury for the offense charged, the court shall, at the preliminary examination, order his release from custody or bail if, from the evidence adduced, it appears that there is not probable cause to charge him with the offense or with a lesser included offense. If the defendant is ordered held upon a finding of probable cause, the court shall fix his bail if he is entitled to bail.

After an indictment has been found by a grand jury, the preliminary examination shall be limited to the perpetuation of testimony and the fixing of bail.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) A serious objection to Art. 155 of the 1928 Code of Criminal Procedure was its failure to formulate a proper test for the guidance of the court. It appeared to set out a requirement that the guilt of the accused had to be established at the preliminary hearing; however, the real issue is whether a prima facie case, sufficient to hold the accused for trial is established. The inquiry, clearly stated in this article, is whether the evidence establishes “probable cause” to charge the accused with the offense, and is in accord with the test adopted in Sec. 54 of the A.L.I. Code of Criminal Procedure. In some states, it is required that “sufficient” cause be shown, but the test adopted here is a more meaningful statement of the basic idea that a substantial prima facie case of guilt must be established.

(b) Under Art. 292 it is discretionary with the court to order a preliminary examination after an indictment or the filing of an information. The scope of the preliminary examination after the defendant is indicted presents a serious policy question. In State ex rel. Guion v. Brunot, 104 La. 237, 28 So. 996 (1900), it was held that the object of the preliminary examination was (1) to inquire touching the commission of the crime and the connection of the accused with it and (2) to perpetuate testimony. It is clear that prior to an indictment, the scope of the examination has the dual purpose stated in the Brunot case. After indictment, however, the inquiry touching the commission of the crime and the connection of the accused with it has already been made by the grand jury, which has found that a prima facie case of guilt, sufficient to authorize the holding of the defendant for trial, has been established. Further inquiry into the matter is unnecessary. Cf. State ex rel. Hunter v. Brewster, 35 La.Ann. 605 (1883), in which a grand jury indictment was considered as raising a sufficiently strong presumption of guilt to warrant denial of bail in a capital case, and see, also, State v. Merrick, 10 La.Ann. 424 (1855), in which the court upheld the judge’s refusal, in a habeas corpus proceeding, to hear two witnesses who had appeared before the grand jury. The court declared, “No matter what they had testified, under his views of the law, he would still have been bound, in conscience, to remand the prisoner out of respect to the finding of the grand jury under oath, upon other evidence adduced at their secret inquest. To compel him to listen to these witnesses would, then, be an idle ceremony, as we could not review his decision afterwards.” Id. at 426. In keeping with that view, the second paragraph of this article limits the preliminary examination after indictment, to the perpetuation of testimony and the fixing of bail.

(c) The filing of an information by the district attorney is not given the same official finality as the grand jury indictment. The court may order the release of the defendant, if it determines at the preliminary examination, that the state does not have a solid prima facie case against him. Such a release, however, does not have the effect of a judicial dismissal of the pending information, since it merely releases the defendant from the inconvenience of custody or bail, and the district attorney still may decide whether the defendant is to be brought to trial or the charge dismissed, or whether a grand jury indictment will be sought.
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CRIMINAL LAW & PROCEDURE

• Arrests

•• Probable Cause. — Defendant charged with drug offenses was without grounds to challenge the existence of probable cause after a jury convicted him, even though the charges were dismissed at preliminary hearing because the State failed to present evidence. State v. Sanders, 539 So. 2d 114, 1989 La. App. LEXIS 280 (Feb. 22, 1989), writ of certiorari denied by 546 So. 2d 1212, 1989 La. LEXIS 1775 (La. 1989).

• Accusatory Instruments

•• Indictments

••• General Overview. — Defendants’ contentions on appeal of their convictions for possession of heroin with intent to distribute, which pertained to errors allegedly made by the trial court during a preliminary hearing, were moot because defendants had been indicted before the preliminary hearing occurred and the preliminary hearing was thus limited only to the perpetuation of testimony and the fixing of bail. State v. Carter, 363 So. 2d 893, 1978 La. LEXIS 6636 (Oct. 9, 1978).

• Discovery & Inspection

•• Discovery by Defendant

••• General Overview. — Where defendant’s motion to fix bail under La. Code Crim. Proc. Ann. art. 296 did not address any of the factors in La. Code Crim. Proc. Ann. art. 334 to be considered in setting bail and was a guise to conduct discovery beyond that allowed under La. Code Crim. Proc. Ann. arts. 716-723, the State was not required to produce its witness, a rape victim, at the hearing. State v. Dorsey, 650 So. 2d 1204, 1995 La. App. LEXIS 303 (Feb. 16, 1995).

• Preliminary Proceedings

•• Preliminary Hearings

••• General Overview. — Under La. Code Crim. Proc. Ann. art. 296, a defendant suffers no prejudice from the denial of a preliminary hearing if convicted at trial because the conviction makes the argument moot in the absence of prejudice. State v. Watson, 763 So. 2d 713, 2000 La. App. LEXIS 1473 (May 3, 2000).

Trial court erred at a preliminary examination by finding there was no probable cause to hold the defendant for possession of cocaine, where an officer testified he could see white residue in a glass pipe in defendant’s possession. State v. Maxwell, 699 So. 2d 512, 1997 La. App. LEXIS 2249 (Sept. 15, 1997).

Defendant charged with drug offenses was without grounds to challenge the existence of probable cause after a jury convicted him, even though the charges were dismissed at preliminary hearing because the State failed to present evidence. State v. Sanders, 539 So. 2d 114, 1989 La. App. LEXIS 280 (Feb. 22, 1989), writ of certiorari denied by 546 So. 2d 1212, 1989 La. LEXIS 1775 (La. 1989).

State’s failure to present evidence of probable cause did not deny defendant, charged with a felony, of his constitutional right to a preliminary examination under La. Const. art. I, § 14 where the State conceded that defendant was entitled to be released without bail but it intended to still prosecute under an information because, pursuant to La. Code Crim. Proc. Ann. arts. 291-298, 386, a preliminary examination did not determine the validity of the charge brought against defendant, but rather determined whether or nor there was probable cause to deprive defendant of his liberty. State v. Sterling, 376 So. 2d 103, 1979 La. LEXIS 6057 (Oct. 8, 1979).

At defendant’s preliminary hearing, evidence that goods stolen in the burglary were recovered from defendant’s possession through execution of a search warrant was relevant to probable cause; however, the identity of the informant who supplied the information upon which the warrant was secured had no relevance to any issue before the court. State v. Tallie, 337 So. 2d 504, 1976 La. LEXIS 4460 (Sept. 13, 1976).

Defendant’s right to a preliminary hearing was not violated when the preliminary hearing was delayed because a grand jury was deliberating on the same matter. State v. Hudson, 253 LA. 992, 221 So. 2d 484, 1969 La. LEXIS 3064 (Mar. 31, 1969), writ of certiorari dismissed by 403 U.S. 949, 91 S. Ct. 2273, 29 L. Ed. 2d 855, 1971 U.S. LEXIS 1482 (1971), overruled by State v. Douglas, 278 So. 2d 485, 1973 La. LEXIS 5944 (La. 1973).

• Bail

•• General Overview. — Presence of cocaine residue in a pipe used exclusively for smoking crack was indicative of guilty knowledge constituting probable cause to believe defendant knowingly possessed cocaine, and was sufficient, under La. Code Crim. Proc. Ann. art. 296, to warrant holding defendant or requiring bond. State v. McKnight, 737 So. 2d 218, 1999 La. App. LEXIS 1525 (May 10, 1999).

•• Forfeitures. — Because the defendants posted a bond, the defendants had the burden to be present at all criminal proceedings or face a bond forfeiture. State v. Henderson, 471 So. 2d 958, 1985 La. App. LEXIS 8662 (June 12, 1985), reversed by 475 So. 2d 1098, 1985 La. LEXIS 9450 (La. 1985).

•• Hearings. — Where defendant’s motion to fix bail under La. Code Crim. Proc. Ann. art. 296 did not address any of the factors in La. Code Crim. Proc. Ann. art. 334 to be considered in setting bail and was a guise to conduct discovery beyond that allowed under La. Code Crim. Proc. Ann. arts. 716-723, the State was not required to produce its witness, a rape victim, at the hearing. State v. Dorsey, 650 So. 2d 1204, 1995 La. App. LEXIS 303 (Feb. 16, 1995).

• Pretrial Motions & Procedures. — Because a valid grand jury indictment itself established a prima facie case of a defendant’s guilt sufficient to hold him for trial and required enough evidence which, if unexplained and uncontradicted, warranted a conviction, and in fact conclusively determined the existence of probable cause, and the State’s answers and exhibits to the defendant’s motion for bill of particulars set forth further information to establish probable cause sufficient to warrant a blood test, the defendant could be compelled to give a blood sample taken to determine whether he was the father of an 11-year-old rape victim’s child. State v. Pierre, 606 So. 2d 816, 1992 La. App. LEXIS 2672 (Sept. 16, 1992), writ denied by 607 So. 2d 568, 1992 La. LEXIS 3442 (La. 1992).

• Appeals

•• Reviewability

••• General Overview. — Defendant charged with drug offenses was without grounds to challenge the existence of probable cause after a jury convicted him, even though the charges were dismissed at preliminary hearing because the State failed to present evidence. State v. Sanders, 539 So. 2d 114, 1989 La. App. LEXIS 280 (Feb. 22, 1989), writ of certiorari denied by 546 So. 2d 1212, 1989 La. LEXIS 1775 (La. 1989).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Reflections Upon Louisiana’s Child Witness Videotaping Statute: Utility and Constitutionality in the Wake of Stincer. 47 La. L. Rev. 1255 (July, 1987).

Comment: Knowledge, Intent, System, and Motive: A Much Needed Return to the Requirement of Independent Relevance. 55 La. L. Rev. 179 (September, 1994).

Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

Art. 297. Transmission of transcripts and other evidence.

After the preliminary examination, unless the court has ordered the release of the defendant upon a finding that there is not probable cause to charge him with an offense, the court shall transmit, without delay, to the clerk of the court having jurisdiction of the offense:

(1) The transcript of the testimony of the witnesses, including that of the defendant if he testified;

(2) The order rendered after the examination, or a certified copy thereof; and

(3) All articles or objects admitted in evidence.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article retains the requirement of Art. 155 of the 1928 Code that in case of commitment of the accused for trial, the items received in evidence are to be transmitted to the clerk of the court having jurisdiction of the offense.

The statutes of the other states variously require that the items be transmitted “without delay,” “immediately,” “forthwith,” or “within ten days after the examination,” which indicates the importance of prompt transmission. This article adopts the requirement of the A.L.I. Code that such evidence shall be transmitted without delay. See A.L.I. Code of Crim.Proc.,§59(1), and Commentary.

(b) The items to be transmitted are carefully enumerated. The transmission of the transcripts of the testimony of the witnesses was required by Art. 155 of the 1928 Code, as well as by almost every state listed in the A.L.I. Commentary to Sec. 59. To make it abundantly clear that the defendant’s testimony is included, specific mention thereof is made.

The requirement that the order, or a certified copy thereof, be sent, was not specifically provided for in the 1928 Code. The order serves as an official record of the determinations made at the preliminary examination; therefore, this article requires its transmission.

Transmission of articles or objects admitted in evidence is not required by the A.L.I. Code; however, the A.L.I. Commentary lists five states that so provide. The requirement in Art. 155 of the 1928 Code for the transmission of property taken from the accused, is not carried forward in this article, since it served no practical purpose.
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CRIMINAL LAW & PROCEDURE

• Preliminary Proceedings

•• Preliminary Hearings

••• General Overview. — State’s failure to present evidence of probable cause did not deny defendant, charged with a felony, of his constitutional right to a preliminary examination under La. Const. art. I, § 14 where the State conceded that defendant was entitled to be released without bail but it intended to still prosecute under an information because, pursuant to La. Code Crim. Proc. Ann. arts. 291-298, 386, a preliminary examination did not determine the validity of the charge brought against defendant, but rather determined whether or nor there was probable cause to deprive defendant of his liberty. State v. Sterling, 376 So. 2d 103, 1979 La. LEXIS 6057 (Oct. 8, 1979).

Art. 298. Effect of informality in proceedings.

A person ordered held in custody following a preliminary examination shall not be discharged on a writ of habeas corpus or by other process because of any informality or error in the commitment or the proceedings prior thereto that does not substantially prejudice him. No preliminary examination shall be held invalid for any purpose because of an informality or error that does not substantially prejudice the defendant.

COMMENTARY

Louisiana Official Revision Comments

1966. — The 1928 Louisiana Code was silent on this subject. Although it is doubtful that a court would order the release of a defendant or declare invalid a preliminary examination by reason of a harmless error or informality, it was thought advisable to codify this basic principle.
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CRIMINAL LAW & PROCEDURE

• Preliminary Proceedings

•• Preliminary Hearings

••• General Overview. — Trial court’s refusal to allow defendant to call the alleged victim as a witness in a preliminary examination violated La. Code Crim. Proc. Ann. art. 294, and affected the validity of the hearing within the meaning of La. Code Crim. Proc. Ann. art. 298. State v. Spears, 634 So. 2d 9, 1994 La. App. LEXIS 761 (Mar. 11, 1994).

In defendant’s trial for drug distribution, the State’s failure to transcribe the preliminary examination, caused by an inadvertent tape recorder malfunction, was not reversible error; defendant showed no substantial prejudice because his counsel did not avail herself of a pre-trial opportunity to speak to a trooper who testified and to review reports, and the trooper was thoroughly cross-examined at trial. State v. Belton, 377 So. 2d 1229, 1979 La. LEXIS 7623 (Dec. 13, 1979).

State’s failure to present evidence of probable cause did not deny defendant, charged with a felony, of his constitutional right to a preliminary examination under La. Const. art. I, § 14 where the State conceded that defendant was entitled to be released without bail but it intended to still prosecute under an information because, pursuant to La. Code Crim. Proc. Ann. arts. 291-298, 386, a preliminary examination did not determine the validity of the charge brought against defendant, but rather determined whether or nor there was probable cause to deprive defendant of his liberty. State v. Sterling, 376 So. 2d 103, 1979 La. LEXIS 6057 (Oct. 8, 1979).

Trial court’s procedural rulings during defendant’s preliminary examination on an aggravated rape charge were either correct or, if technically inaccurate, did not prevent a full and fair hearing on the issue of probable cause where the alleged rape victim and a companion were placed on the stand and were subjected to cross-examination by defense counsel, defendant was offered an opportunity to present evidence but chose not to do so, and there was no record evidence that the trial court had given the State grater latitude in questioning witnesses. State v. Jenkins, 338 So. 2d 276, 1976 La. LEXIS 4181 (June 21, 1976).

TREATISES AND LAW REVIEWS
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335. Other conditions related to the appearance of defendant.

335.1. Offenses against a family or household member or dating partner; provisions for forfeiture, arrest, modification.

335.2. Stalking; conditions of release.

336. Release conditioned on participation in pretrial drug testing program.

336.1. Conditions of release on bail; aggravated rape.

336.2. Conditions of release on bail; operating a vehicle while intoxicated.

337. Juvenile records to determine bail.

338. Form and contents of bail order.

339. [Repealed.]

340. Amount of bail in felony cases; schedules of bail in noncapital cases.

341. Schedules of bail in misdemeanor cases.

342. Increase or reduction of bail; sufficiency of security.

343. Remedy for refusal of bail or excessive bail.

344. Right to notice of time and place of defendant’s required appearance.

345. Surrender of defendant.

346. Court order for arrest of defendant.

347. Bail after surrender.

348. Cancellation of bail bond.

349. Forfeiture procedure.

349.1. Failure to appear; issuance of arrest warrant.

349.2. Proof necessary at bond forfeiture hearing.

349.3. Notice of judgment.

349.4. Recordation of judgment.

349.5. Nullity actions, summary proceedings, and cumulative actions.

349.6. Appeals.

349.7. Enforcement of judgment.

349.8. Satisfaction of judgment of bond forfeiture.

349.9. Nonforfeiture situations.

Art. 311. Bail defined.

Bail is the security given by a person to assure his appearance before the proper court whenever required.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article substantially conforms to the Texas source. In State v. Porte’s Securities, 10 La.Ann. 148, 149 (1855), the supreme court defined bail as “a delivery or bailment of a person to his securities, upon their giving, together with himself, sufficient security for his appearance, he being supposed to be in their friendly custody, instead of going to prison.” The definition in this article is all-embracive and is consistent with the early definition of bail in Louisiana. The term “security given” covers every conceivable type of bail, whether it be the bond of a surety company or a deposit of money or securities.

(b) The obligation of the bail undertaking should be stated in the broadest possible terms. Thus, the Texas provision that the defendant is to appear “to answer the accusation brought against him” is broadened to read “whenever required.” This is in conformity with Sec. 61 of the A.L.I. Code of Criminal Procedure. There may be other times, in addition to his appearance at the arraignment, when the defendant’s presence may be required.
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CIVIL PROCEDURE

• Pleading & Practice

•• Defenses, Demurrers & Objections

••• Failures to State Claims. — Trial court properly granted an exception for no cause of action in a negligence case; the fact that an inmate was mistakenly released on a recognizance bond did not mean that a sheriffs department and its employees were liable for an assault committed by the inmate where the evidence failed to show that they were the proximate cause of the injuries suffered. Hebert v. Layrisson, 849 So. 2d 643, 2003 La. App. LEXIS 1324 (May 9, 2003), writ of certiorari denied by La. 2003-1591, 855 So. 2d 318, 2003 La. LEXIS 2808 (La. Oct. 3, 2003).

CRIMINAL LAW & PROCEDURE

• Bail

•• Sureties. — Nowhere in the criminal code is there a provision allowing a surety to relieve itself of a bond obligation because of an inability to surrender the defendant. State v. Davila, 814 So. 2d 56, 2002 La. App. LEXIS 909 (Mar. 28, 2002).

Surety was not obligated on an appearance bond where defendant appeared and pled guilty to driving while under the influence but did not appear for sentencing because the obligation on the bond was that defendant would appear to answer the charges on which she was arrested, and there were no indications that defendant was released on the appearance bond or that the surety agreed to assume any responsibility with respect to post-conviction release; the surety’s obligation ended when defendant pled guilty and did not continue until the time of sentencing. State v. Johnson, 342 So. 2d 863, 1977 La. LEXIS 6244 (Feb. 4, 1977).

TORTS

• Negligence

•• Causation

••• Proximate Cause

•••• General Overview. — Trial court properly granted an exception for no cause of action in a negligence case; the fact that an inmate was mistakenly released on a recognizance bond did not mean that a sheriffs department and its employees were liable for an assault committed by the inmate where the evidence failed to show that they were the proximate cause of the injuries suffered. Hebert v. Layrisson, 849 So. 2d 643, 2003 La. App. LEXIS 1324 (May 9, 2003), writ of certiorari denied by La. 2003-1591, 855 So. 2d 318, 2003 La. LEXIS 2808 (La. Oct. 3, 2003).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Courts may not refuse to accept bonds of an authorized surety company but may request a hearing as an aggrieved party as to the condition of the surety company as provided in the insurance code., OPINION No. 78-1147, La. Atty. Gen. Op. No. 1978-1147; 1978 La. AG LEXIS 390.

R.S. 22:5, R.S. 22:6, OPINION No. 78-881, La. Atty. Gen. Op. No. 1978-881; 1978 La. AG LEXIS 501.

A person in custody charged with the commission of an offense is entitled to be admitted to bail before conviction (C.Cr.P. Art. 311), unless C.Cr.P. Art. 313 applies. C.Cr.P. Art. 333 specifies the forms that the payments may take. The person in custody is at liberty to choose any form of payment in compliance with C.Cr.P. Art. 333., OPINION No. 84-719, La. Atty. Gen. Op. No. 1984-719; 1984 La. AG LEXIS 207.

An arrest warrant may be issued for a criminal defendant who fails to appear pursuant to the conditions of his bail undertaking., OPINION No. 87-564, La. Atty. Gen. Op. No. 1987-564; 1987 La. AG LEXIS 244.

Procecutor may request bond forfeiture at any time that a criminal defendant has failed to appear in court when his presence is required and secured by bond. In cases enumerated in R.S. 15:84, the judge shall enter a judgment of bond forfeiture even without a prosecutorial request., OPINION No. 86-679, La. Atty. Gen. Op. No. 1986-679; 1987 La. AG LEXIS 599.

First, a person may be arrested for the refusal to sign a traffic citation, but not for the violation of ‘resisting arrest’. Second, the type of bail, the amount, and [*2] the manner in which it is executed, is within the discretion of the city court judge or mayor’s court judge, as long as it is not contrary to any other law. However, once fixed by the court, the defendant, in posting the bond shall have the right to select either a commercial surety, a secured personal surety, or a cash deposit.“ Third, when the driver’s clasp is fastened, but the shoulder and/or chest harness is not properly across the chest and shoulder, then the safety belt is not ”properly fastened about the body“ and La. R.S. 32:295.1 has been violated. Finally, the law specifically does provide for certain instances where the deposit of the driver’s license in lieu of bail is an option. Opinion 06-0189. 2006 La. AG LEXIS 309.

Art. 312. Types and elections of bail.

A. The types of bail in Louisiana are:

(1) Bail with a commercial surety.

(2) Bail with a secured personal surety.

(3) Bail with an unsecured personal surety.

(4) Bail without surety, with or without security.

(5) Bail with a cash deposit.

B. Except as provided in Paragraphs C and D of this Article, all bail must be posted in the full amount fixed by the court.

C. When the court fixes the amount of bail, a secured bail undertaking may be satisfied by a commercial surety, a cash deposit, or with the court’s approval, by a secured personal surety or a bond secured by the property of the defendant, or by any combination thereof.

D. When the court elects to release the defendant on an unsecured personal surety or a bail without surety, that election shall be expressed in the bail order. (Acts 1993, No. 834, § 1, eff. June 22, 1993; Acts 1994, 3rd Ex. Sess., No. 52, § 1, eff. Sept. 1, 1994; Acts 2010, No. 914, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 914 substituted “Types and elections” for “Types” in the section heading; rewrote the introductory language of (A), which formerly read: “There are three types or forms of bail in Louisiana”; substituted “with a commercial surety” for “through surety” in (A)(1); substituted “with a secured personal surety” for “through cash deposits” in (A)(2); substituted “with an unsecured personal surety” for “without surety” in (A)(3); added (A)(4), (A)(5), (C) and (D); in (B), added “Except as provided in Paragraphs C and D of this Article” at the beginning and substituted “fixed by the court” for “set by the court”; and made a related change.

COMMENTARY

Louisiana Official Revision Comments

1966. — This article follows its source provisions in granting a general right to bail before conviction, subject only to the exception in Art. 313, covering persons charged with capital offenses. A defendant who is in custody for the commission of a dangerous noncapital crime such as robbery, aggravated burglary, or aggravated arson, is entitled to bail. This has always been the rule in Louisiana and in most states, and has operated very satisfactorily. The amount of bail is determined by the judge in each individual case, and is set at a very high figure if the accused is a dangerous criminal or likely to jump his bail. It is not necessary that bail be fixed at a low amount in order to enable the accused to make the bail. State v. Chivers, 198 La. 1098, 5 So.2d 363 (1941). The A.L.I. Code of Criminal Procedure Commentary to Sec. 70 points out that the constitutions of all states, except thirteen, provide that bail shall be granted as a matter or right before conviction, in cases less than capital. “With a very few exceptions in a few states, our state and federal law provides that every defendant charged with a noncapital crime is entitled to be released on ‘reasonable’ bail as a matter of right.” Foote, Introduction, The Comparative Study of Conditional Release, 108 U.Pa.L.Rev. 290, 293 (1960).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Presumptions in the Criminal Law of Louisiana. 52 Tul. L. Rev. 793 (June, 1978).

Art. 313. Surety.

Surety as used in this Title is a legal suretyship pursuant to the provisions of the Louisiana Civil Code. (Amended by Acts 1974, Ex. Sess. No. 17, § 1, eff. Jan. 1, 1975; Acts 1993, No. 834, § 1, eff. June 22, 1993; Acts 2010, No. 914, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 914 substituted “Surety as used in this Title” for “Surety is defined” and “provisions of the Louisiana Civil Code” for “provisions of Civil Code Article 3035 et seq.”

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Denial of bail in capital cases if the proof is evident or the presumption great that the accused is guilty of the capital offense, is in conformity with the great weight of authority, and with Const. Art. I,§12, and former R.S. 15:85. The Commentary to Sec. 66 of the A.L.I. Code of Criminal Procedure, lists 32 states, including Louisiana, that exclude the right to bail in such cases.

(b) The second paragraph clarifies the rules on burden of proof in hearings on applications for bail in capital cases. Heretofore, Louisiana had no statutory provision, and the rules found in the Louisiana jurisprudence are mostly by way of dictum and rather incomplete.

Clause (1) substantially conforms with Sec. 68 (1) of the A.L.I. Code. When there has been no grand jury indictment the general presumption of innocence is followed, and the burden of proof is on the state. The Commentary to Sec. 68 of the A.L.I. Code lists four states that follow this rule, and only two states that follow a contrary rule.

There is no Louisiana case in point, but the reasons for placing the burden on the state are sound. The Arizona court in In re Haigler, 15 Ariz. 150, 152, 137 Pac. 423, 424 (1913), stated, “A defendant by express provision of the law, is presumed to be innocent until the contrary is proved, and the presumption in his favor attends him at all stages of the prosecution. The law in its mercy so commands. The very theory of an accused person’s right to bail is based largely on this presumption, and that one charged with the commission of a public offense with but one exception should not be punished by imprisonment previous to his conviction in the mode prescribed by law § provided that he is able to give reasonable security for his presence when required to answer.” (Emphasis added.).

Clause (2) covers the burden of proof when an application for bail is made after an indictment has been found. In Louisiana the supreme court has held that for the purposes of determining admission to bail, the fact that the grand jury have found a bill for a capital offense is generally considered a presumption of guilt sufficiently strong to shut out any further inquiry into the merits of his defense, and pointed out that no such inquiry has ever been permitted, except upon the suggestion of circumstances of the most special and extraordinary character. State ex rel. Hunter v. Brewster, 35 La.Ann. 605 (1883). Accord: State v. Merrick, 10 La.Ann. 424 (1855), upholding the court’s refusal to hear testimony on this issue after indictment. Clause (2) does not treat the grand jury indictment as conclusive that proof of a capital offense is evident or the presumption great. It follows A.L.I. Code,§68(2), under which the grand jury indictment has only the effect of shifting the burden of proof as to probable guilt from the state to the defense. The Commentary to Sec. 68(2) lists thirteen states which adhere to this rule. Louisiana, New Jersey, and Ohio are cited as states in which an indictment is conclusive evidence that the proof is evident or the presumption great and which will not grant bail unless exceptional circumstances are shown. State v. Merrick, 10 La.Ann. 424 (1855); State ex rel. Rice v. Butler, 40 La.Ann. 3, 3 So. 350 (1888).

(c) The term “capital offense” is defined in Art. 933(2) as an offense that may be punished by death.

The definition is similar to that in Sec. 65 of the A.L.I. Code of Criminal Procedure. The A.L.I. Commentary lists cases from several states that hold that “if death is a possible punishment for the offense, the offense is a ‘capital offense,’ even though on conviction the penalty imposed was in fact less than death.” Other cases cited in the Commentary indicate sufficient possible uncertainty on this point to call for specific definition.
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CRIMINAL LAW & PROCEDURE

• Bail

•• Forfeitures. — Where a surety attempted to surrender defendant to the officer charged with his detention and the officer refused to accept defendant, the State could not effectuate a bond forfeiture when defendant subsequently failed to appear at trial. State v. Kerrison, 701 So. 2d 1347, 1997 La. LEXIS 3289 (Oct. 17, 1997).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Presumptions in the Criminal Law of Louisiana. 52 Tul. L. Rev. 793 (June, 1978).

Art. 314. Commercial surety.

A surety company authorized to do business in the state of Louisiana may become surety for the release of a person on bail. The sufficiency of security posted in the form of an appearance bond by a surety company, as required by the provisions of Title 22 of the Louisiana Revised Statutes of 1950, shall be determined solely by the commissioner of insurance. (Amended by Acts 1974, Ex. Sess. No. 18, § 1, eff. Jan. 1, 1975; Acts 1981, No. 438, § 1; Acts 1993, No. 834, § 1, eff. June 22, 1993.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is a full statement of the law governing bail after conviction, a matter which had been confusingly and inadequately treated in the 1928 Code of Criminal Procedure.

(b) The general denial of bail after conviction of a felony, and the exception allowing bail pending appeal when a sentence of less than five years is imposed, conform to the limitations on bail stated in Const. Art. I,§12.

(c) The last sentence of this article clarifies, but does not change, the law governing bail after conviction for a misdemeanor. It is a statement of constitutional rights. City of New Orleans v. Lacoste, 169 La. 717, 125 So. 865 (1930).

CROSS REFERENCES

Louisiana Law. — Requisites of the bail undertaking, see La. C.Cr.P. Art. 327.
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CRIMINAL LAW & PROCEDURE

• Bail

•• Release Pending Appeal & Sentencing. — With respect to defendant’s application for review of the denial of defendant’s request for a stay order to suspend a special condition of probation, the suspension of the execution of the sentence during judicial review was governed by the furnishing of post-sentence bail and not by application to the court for a stay order under La. Code Crim. Proc. Ann. arts. 314, 913(B) and La. Const. art. 1, § 18. State v. Boudreaux, 475 So. 2d 1133, 1985 La. App. LEXIS 9857 (Oct. 2, 1985).

Court did not err by refusing to permit defendant to remain on bail pending appeal where defendant showed no remorse for killing the victim and defendant continued to drink after the shooting. State v. Simmons, 414 So. 2d 705, 1982 La. LEXIS 10998 (May 17, 1982).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Courts may not refuse to accept bonds of an authorized surety company but may request a hearing as an aggrieved party as to the condition of the surety company as provided in the insurance code., OPINION No. 78-1147, La. Atty. Gen. Op. No. 1978-1147; 1978 La. AG LEXIS 390.

R.S. 22:5, R.S. 22:6, OPINION No. 78-881, La. Atty. Gen. Op. No. 1978-881; 1978 La. AG LEXIS 501.

Art. 315. Personal surety.

A personal surety must be a natural person domiciled in this state who owns property in this state that is subject to seizure and is of sufficient value to satisfy, considering all his property, the amount specified in the bail bond. The value of the property of the surety shall exclude property exempt from execution, and shall be over and above all his other liabilities including the amount of any other bail bond on which he may be principal or surety. When there is more than one personal surety, the requirements of this Article shall apply to the aggregate value of their property. No personal surety shall charge a fee or receive any compensation for posting a personal surety bond. (Acts 1993, No. 834, § 1, eff. June 22, 1993; Acts 1994, 3rd Ex. Sess., No. 52, § 1, eff. Sept. 1, 1994; Acts 2010, No. 914, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 914 rewrote the section, which formerly read: “A personal surety must be a citizen and resident of Louisiana, and worth, considering all his property whether incorporeal moveable or immovable property, the amount specified in the bail bond. The worth of the surety shall be exclusive of the amount of any other bail bond on which he may be principal or surety, exclusive of property exempt from execution, and shall be over and above all his other liabilities. When there is more than one surety, the above requirements shall apply to their aggregate worth. No personal surety shall charge a fee or receive any compensation for posting a personal surety bond on behalf of any person.”

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article conforms to relevant bail provisions of the Louisiana Constitution, and makes no substantial change in corresponding provisions of Art. 153 of the 1928 Louisiana Code of Criminal Procedure.

(b) The definition of “city court” in Art. 931(2) embraces a city or municipal court with criminal jurisdiction, but does not include a mayor’s court.

(c) Mayor’s courts and traffic courts have only a very limited trial jurisdiction and their authority to fix bail is limited correspondingly.

(d) Juvenile and family courts have trial jurisdiction over misdemeanor charges against adults for violation of laws enacted for the protection of the physical, moral, or mental well-being of children under seventeen years of age. See R.S. 13:1570 (F). It is appropriate to spell out the court’s special authority to fix bail in those cases. Such legislative authority clearly may be granted in conformity with Const. Art. VII,§52 (juvenile courts) and§53 (the family court for the Parish of East Baton Rouge). It is the clear intendment of those provisions that, in cases within their trial jurisdiction, the juvenile and family courts shall have the same authority as district courts with criminal jurisdiction. Also, the constitutional provisions expressly recognize the legislature’s authority to determine the authority of the judges of the juvenile and family courts.

(e) The jurisdiction of the justices of the peace to fix bail is restated in this article from Const. Art. VII, §48.
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CRIMINAL LAW & PROCEDURE

• Preliminary Proceedings

•• Initial Appearances

••• General Overview. — No judge of the Criminal District Court has trial jurisdiction over a defendant for the purpose of reducing or increasing the bail that was set by a magistrate under the authority of La. Code Crim. Proc. Ann. art. 315; a motion to increase or reduce bail must be brought before the magistrate who set the original bond and who retains exclusive jurisdiction over such matters until a formal charge is filed and the case is allotted to a section of the court. State v. Neisler, 621 So. 2d 154, 1993 La. App. LEXIS 2487 (June 24, 1993), affirmed in part and reversed in part by La. 93-1942, 633 So. 2d 1224, 1994 La. LEXIS 553 (La. Feb. 28, 1994).

• Bail

•• General Overview. — Former La. Rev. Stat. Ann. § 15:78 (now La. Code Crim. Proc. Ann. art. 315) vested the judge with full power to parole a prisoner from the moment he was taken into custody by the sheriff; the judge’s authority was not in any way conditioned or dependent upon a request of the prisoner or persons acting in his behalf. Proceedings on behalf of Judge, etc. v. Grosch, 222 LA. 937, 64 So. 2d 225, 1953 La. LEXIS 1230 (Mar. 23, 1953).

•• Conditions of Release. — A bail underwriters association’s writ of mandamus was properly denied, in an action challenging a 10 percent payment bail procedure performed by a sheriff’s department, because final discretion as to felony bonds was properly left with the courts. Association of La. Bail Underwriters v. Johnson, 615 So. 2d 1345, 1993 La. App. LEXIS 1112 (Mar. 17, 1993), writ of certiorari denied by 617 So. 2d 1184, 1993 La. LEXIS 1764 (La. 1993).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 22:5, R.S. 22:6, OPINION No. 78-881, La. Atty. Gen. Op. No. 1978-881; 1978 La. AG LEXIS 501.

Justices of the Peace, throughout their territorial jurisdiction, may fix bail for offenses not capital or necessarily punishable by hard labor. Furthermore, that once formal charges are filed and the case is allotted to a section of the court the Justice of the Peace no longer has jurisdiction over the matter., Opinion 98-427, La. Atty. Gen. Op. No. 1998-427; 1998 La. AG LEXIS 536.

A $200.00 fee assessed to a personal surety for the purpose of deposit in the Judicial Expense Fund of the magistrate who granted the surety bond exceeds the authority granted by R.S. 13:1336 when it has not been demonstrated how the necessity of such a fee is related to matters of bail and therefore, how the creation of such a fee falls within the court’s authority to “adopt all necessary rules with respect” to bail., Opinion No. 03-0267, 2003 La. AG LEXIS 452.

Art. 316. Types of personal surety.

There are two types of personal surety in Louisiana: unsecured, and secured. (Acts 1993, No. 834, § 1, eff. June 22, 1993.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The rule that bail must be specially fixed in each case follows Art. 92 of the 1928 Code of Criminal Procedure, which apparently codified the principle announced by State v. Hopson, 10 La.Ann. 550, 551 (1855): “The Judge should take into consideration each case by itself, in determining the matter of bail; and his order thereupon should so be entered of record, as to leave no reasonable doubt of its meaning.” The factors which are to be considered in determining the amount of bail are set out in Art. 317.

(b) The requirements of this article are limited to felony cases. In misdemeanor cases, schedules of bail according to crimes are provided for in Arts. 319 and 320.

(c) If bail is set in a felony case pursuant to a general bail order, the bail is ineffective and the defendant may be rearrested. However, if the defendant is released and jumps bail, the invalidity of the bail order will not be a defense to an action to forfeit and enforce the bond. Art. 92 of the 1928 Code gave the surety a windfall in the latter situation, by stating the minority rule that “any bail bond taken under such an order is of no effect.”
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CRIMINAL LAW & PROCEDURE

• Bail

•• Conditions of Release. — A bail underwriters association’s writ of mandamus was properly denied, in an action challenging a 10 percent payment bail procedure performed by a sheriff’s department, because final discretion as to felony bonds was properly left with the courts. Association of La. Bail Underwriters v. Johnson, 615 So. 2d 1345, 1993 La. App. LEXIS 1112 (Mar. 17, 1993), writ of certiorari denied by 617 So. 2d 1184, 1993 La. LEXIS 1764 (La. 1993).

Art. 317. Unsecured personal surety.

A person in custody may be released by order of the court on an unsecured personal surety bond. An unsecured personal surety is a personal surety where the surety meets all the qualifications of law and lives and resides in the state of Louisiana without specifically mortgaging or giving a security interest in any property as security to guarantee the surety’s performance. (Amended by Acts 1982, No. 276, § 1; Acts 1987, No. 500, § 1; Acts 1991, No. 72, § 1; Acts 1992, No. 401, § 1; Acts 1993, No. 834, § 1, eff. June 22, 1993; Acts 2003, No. 222, § 1.)

2003 Amendments. — Acts 2003, No. 222, § 1, effective August 15, 2003, substituted “state of Louisiana” for “judicial district where the criminal proceeding is pending.”

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The requirement that the amount of bail shall be such as in the judgment of the magistrate will insure the presence of the defendant follows Fed. Rule 46 (c). The factors to be considered in determining the amount of bail are taken from both the Louisiana and federal source provisions.

(b) In State v. Chivers, 198 La. 1098, 1101, 5 So.2d 363, 364 (1941) the court stated: “The gravity of the charge should be taken into consideration, for the reason that, in cases where the penalty which may be imposed is severe, the temptation to abscond is greater than in cases where the penalty is light.” This factor was expressly stated in Art. 86 of the 1928 Code.

(c) The weight of the evidence against the defendant is stated as a factor in the Federal Rules, in recognition of the fact that the defendant against whom a very strong case is made out will be under a greater temptation to abscond than one against whom a relatively weak case is presented. French law recognizes “very serious indications of guilt” as a reason for continued detention of a defendant. Vouin, Provisional Release in French Law, 108 U.Pa.L.Rev. 355, 359 (1960).

(d) Consideration of the previous criminal record of the defendant is a requirement taken from Art. 86 of the 1928 Code. Prior trials in.

which there has been an acquittal do not constitute a “previous criminal record” and should not be considered in fixing bail.

(e) The ability of the defendant to give bail is listed as a factor under the Federal Rules. Although Art. 86 of the 1928 Code did not specify ability to make bail as a factor, it is recognized in Louisiana jurisprudence as an appropriate consideration. However, the mere fact that a defendant cannot make bond does not necessarily render the amount excessive. State v. Alverez, 182 La. 50, 161 So. 17 (1935); State v. Chivers, 198 La. 1098, 5 So.2d 263 (1941). Listing the ability of the accused as one of the factors to be considered in determining bail, therefore, is not intended as a change of the law but rather as a codification of the present jurisprudence. The ability to give bail is a factor, but not necessarily a controlling factor. It includes the ability to provide friends as bondsmen, as well as financial ability to purchase a bailbond.

(f) The catchall provision at the end of the article conforms to a similar provision in Art. 86 of the 1928 Code. It covers matters such as the emotional stability and general dependability of the defendant, whether he is a local resident, and whether he appears to be solidly settled in the community.

The phrase “defendant’s appearance” is broader than the language “appearing at the trial of the cause” used in Art. 86 of the 1928 Code, and conforms to the broader definition in Art. 311 of this Code, where bail is defined as security given to assure the person’s appearance before the court “whenever required.” The broader language includes preliminary stages of the trial, such as the arraignment or an investigation by a lunacy commission.

CROSS REFERENCES

Louisiana Law. — Parish jail overcrowding; state of emergency, see La. R.S. 15:764.
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CRIMINAL LAW & PROCEDURE

• Bail

•• Conditions of Release. — A bail underwriters association’s writ of mandamus was properly denied, in an action challenging a 10 percent payment bail procedure performed by a sheriff’s department, because final discretion as to felony bonds was properly left with the courts. Association of La. Bail Underwriters v. Johnson, 615 So. 2d 1345, 1993 La. App. LEXIS 1112 (Mar. 17, 1993), writ of certiorari denied by 617 So. 2d 1184, 1993 La. LEXIS 1764 (La. 1993).

Art. 318. Secured personal surety.

A secured personal surety is a personal surety who meets all the qualifications of law and specifically mortgages immovable property located in the state of Louisiana. (Acts 1993, No. 834, § 1, eff. June 22, 1993; Acts 2010, No. 914, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 914 substituted “immovable property located in the state of Louisiana” for “or gives security interest in immovable property located in the state of Louisiana to secure the bail obligation.”

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The article complements Art. 3.16 of this Code and is in substantial conformity with Art. 91 of the 1928 Code.

(b) The magistrate who signs the order is not necessarily the judge of the court before which it is the duty of the person to appear. The flexible procedure provided in this article should facilitate the prompt and expeditious fixing of bail.

(c) Designation of the officer to accept the hail is a requirement retained from the source provision. It precludes the possible acceptance of security by a police officer who may not be sufficiently qualified. The plural “or officers” is added. Although the singular ordinarily includes the plural, the added words make it clear that the court may designate one or more than one officer to accept the hail.

Art. 319. Conditions for providing a property bond.

A. A defendant or a secured personal surety, pursuant to Article 312, may establish a legal mortgage over immovable property in favor of the state of Louisiana or the proper political subdivision to secure a bail obligation.

B. The mortgage is established upon the recordation of a written mortgage, in authentic form satisfactory to the officer authorized to receive the bail, in the mortgage records of the parish where the immovable is located that:

(1) Contains the name and signature of the person making the mortgage.

(2) Describes the immovable and declares that a mortgage is given over it as security for the performance of the bail obligation.

(3) Certifies that the person making the mortgage owns the immovable and states its value, in excess of the amount of all encumbrances against it.

(4) Attaches to it a copy of the order fixing the bail obligation.

C. The person providing the security shall deliver a certified copy of the recorded statement establishing the mortgage and a mortgage certificate to the officer authorized to receive the bail. The officer may require additional evidence of ownership and value of the mortgaged property including a copy of the current tax assessment.

D. (1) The recorder shall cancel the mortgage from his records upon the order of the court.

(2) In all other cases, the effect of its recordation shall cease ten years after its recordation unless it is reinscribed in the manner otherwise provided by law.

E. Any materially false or incorrect statements made by a person who intentionally and knowingly gives a mortgage or security interest pursuant to this Article shall be prima facie proof of a violation of the provisions of R.S. 14:125, false swearing. (Amended by Acts 1979, No. 161, § 1; Acts 1993, No. 834, § 1, eff. June 22, 1993; Acts 1994, 3rd Ex. Sess., No. 52, § 1, eff. Sept. 1, 1994; Acts 2010, No. 914, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 914 rewrote the section heading, which formerly read: “Proof of security interest”; and rewrote the section, which formerly read: “Prior to the release of any criminal defendant on a secured personal surety bond, the personal surety shall present to the officer authorized to accept the bond recorded proof of a security interest in immovable property in favor of the state of Louisiana or the proper political subdivision, as proof that the value of the security interest less any encumbrances is equal to or greater than the full amount of the bail as set by the court. These requirements shall not be waived, except on weekends or holidays, and then only when sufficient proof shall be submitted to the officer authorized to accept the bond.”

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article extends to district courts the rule of former R.S. 15:86.2, which applied only where a charge was pending before a city court. The reasons for having bail schedules to facilitate the prompt fixing of bail in city courts are equally applicable to district courts. Frequently, a person is arrested late at night or on a weekend, and would otherwise be forced to remain in jail until a judge became available to fix the bail.

(b) In parishes where both the district court and a city court have jurisdiction over misdemeanors under state statutes and parish ordinances, both courts are authorized to establish bail schedules, and the applicable schedule will be that of the court in which the case is to be tried. In such parishes, it is important that the city courts be authorized to provide separate bail schedules from the district court in order that city court schedules may be geared to the lower costs in city courts.

“Misdemeanor” is defined in Art. 933 to include the violation of an ordinance that has a penal sanction.

(c) Special provisions of former R.S. 15:77.1 relative to bail for persons charged with violation of ordinances, not covered by the general provisions of this Code, are retained in the new Code of Criminal Procedure Ancillaries in Title 15 of the Revised Statutes.
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CRIMINAL LAW & PROCEDURE

• Bail

•• Conditions of Release. — A bail underwriters association’s writ of mandamus was properly denied, in an action challenging a 10 percent payment bail procedure performed by a sheriff’s department, because final discretion as to felony bonds was properly left with the courts. Association of La. Bail Underwriters v. Johnson, 615 So. 2d 1345, 1993 La. App. LEXIS 1112 (Mar. 17, 1993), writ of certiorari denied by 617 So. 2d 1184, 1993 La. LEXIS 1764 (La. 1993).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — C.Cr.P. Art. 321, OPINION NUMBER 94-331, La. Atty. Gen. Op. No. 1994-331; 1994 La. AG LEXIS 467.

Art. 320. Those who may not be sureties.

A person shall not be released on bail for which an attorney at law, a judge, or ministerial officer of a court becomes a surety or provides money or property for bail; but the invalidity of such bail shall not be a defense to an action to forfeit and enforce the bail. (Acts 1993, No. 834, § 1, eff. June 22, 1993.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The above article makes it clear that the person arrested has the option either to give bail fixed in the schedule or to demand a special order fixing bail. If the accused demands a special order, the judge must consider all of the factors enumerated in Art. 317.

(b) Under former R.S. 15:86.2 a defendant had to waive the fixing of bail by the judge, expressly by a written waiver signed by both the defendant and his surety. This article eliminates that formality and simply gives the defendant the right to choose the method of fixing his bail.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — City Police Officers may not act as a surety for a bond under C. Cr. P. art. 320 because they are “ministerial officer(s) of a court” under C. Cr. P. art. 320, Opinion No. 98-128, La. Atty. Gen. Op. No. 1998-128; 1998 La. AG LEXIS 152.


Art. 321. Affidavit of surety.

A personal surety shall execute an affidavit that he possesses the sufficiency and qualifications prescribed by Article 315 and that he is not disqualified from becoming a surety by Article 320. The affidavit shall list the number and amount of undischarged bail bonds, if any, entered into by the surety. The officer accepting the bail may require the surety to state in his affidavit the nature and value of his property not exempt from execution, and the amount of his liabilities. An officer authorized to accept the bail shall have authority to administer any affidavit required of the person signing a bail bond. (Amended by Acts 1979, No. 704, § 1; Acts 1991, No. 102, § 1; Acts 1992, No. 314, § 1; Acts 1993, No. 834, § 1, eff. June 22, 1993.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is particularly important in view of the liberalized bail procedures of this Code. In a considerable number of cases bail will be fixed without a full hearing. For example, it will frequently be fixed in the warrant of arrest under Art. 203, or pursuant to a bail schedule under Arts. 319 and 320; therefore, a flexible procedure for increasing or decreasing bail is important.

(b) This article conforms to Sec. 91 of the A.L.I. Code of Criminal Procedure by allowing the judge to act on his own motion or on motion of the state or of the defendant. This matter was not fully articulated in Art. 87 of the 1928 Louisiana Code, which simply stated that the order was to be issued “whenever it shall have been shown to the satisfaction of the judge that the bail is either excessive or inadequate. . .”

(c) This article also follows A.L.I. Code,§91, in stating that the judge may change the bail “for good cause.” The Commentary to Sec. 91 lists seven states adopting such language. Comparable language in Art. 87 of the 1928 Code, that the excessive or inadequate nature of the bail had to be shown “to the satisfaction of the judge,” did not sufficiently stress the requirement of good cause.
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CRIMINAL LAW & PROCEDURE

• Bail

•• General Overview. — State could not defeat an accused’s release on bail by a collateral attack upon the certificate of authority of the commission of insurance. State v. Armstrong, 364 So. 2d 558, 1978 La. LEXIS 6455 (Nov. 2, 1978).

•• Conditions of Release. — A bail underwriters association’s writ of mandamus was properly denied, in an action challenging a 10 percent payment bail procedure performed by a sheriff’s department, because final discretion as to felony bonds was properly left with the courts. Association of La. Bail Underwriters v. Johnson, 615 So. 2d 1345, 1993 La. App. LEXIS 1112 (Mar. 17, 1993), writ of certiorari denied by 617 So. 2d 1184, 1993 La. LEXIS 1764 (La. 1993).

•• Revocation & Remission. — In an attempted murder trial, the trial court did not err in in increasing defendant’s bail from $ 30,000 to $ 75,000 on the first day of trial after defendant failed to appear for an earlier trial date, ostensibly for medical reasons. State v. Grillette, 588 So. 2d 1338, 1991 La. App. LEXIS 2816 (Oct. 30, 1991).

•• Sureties. — Sufficiency of security posted by a bail bond company was within the discretion of the court having jurisdiction over the offense charged and the sheriff could not accept a bond from the bonding company in violation of the trial judge’s order. Accredited Sur. & Casualty Co. v. McElveen, 631 So. 2d 563, 1994 La. App. LEXIS 231 (Feb. 2, 1994), writ of certiorari denied by La. 94-0915, 637 So. 2d 483, 1994 La. LEXIS 1358 (La. May 20, 1994), writ of certiorari denied by 513 U.S. 963, 115 S. Ct. 424, 130 L. Ed. 2d 338, 1994 U.S. LEXIS 7576, 63 U.S.L.W. 3347 (1994).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Art. 327 of the Code of Criminal Procedure provides that the officer (unspecified) authorized to accept bail is the person who is to determine the sufficiency and qualification of the bail., OPINION No. 78-1525, La. Atty. Gen. Op. No. 1978-1525; 1979 La. AG LEXIS 115.

C.Cr.P. Art. 321, OPINION NUMBER 94-331, La. Atty. Gen. Op. No. 1994-331; 1994 La. AG LEXIS 467.

A $200.00 fee assessed to a personal surety for the purpose of deposit in the Judicial Expense Fund of the magistrate who granted the surety bond exceeds the authority granted by R.S. 13:1336 when it has not been demonstrated how the necessity of such a fee is related to matters of bail and therefore, how the creation of such a fee falls within the court’s authority to “adopt all necessary rules with respect” to bail. Opinion No. 03-0267, 2003 La. AG LEXIS 452.

Art. 322. Declaration of residence and last four digits of the social security number by defendant and surety; social security number; waiver of notice.

A. The defendant and personal surety signing a bail bond shall write the address at which each can be served under their respective signatures and the last four digits of their social security number. The defendant and his counsel may, by joint affidavit filed of record in the proceeding in which the bond was given, appoint his counsel as his agent for service of notice to appear. The appointment shall be conclusively presumed to continue until the defendant files of record an affidavit revoking or changing the appointment. The affidavit shall include the address at which to serve his counsel. A commercial surety shall inscribe its proper mailing address on the face of the power of attorney used to execute the bond. The agent or bondsman posting the bond shall write his proper mailing address under his signature. A bail bond shall not be set aside because of the invalidity of the information required by this Article or for the failure to include the information required by the provisions of this Article.

B. Each address provided pursuant to Paragraph A of this Article shall be conclusively presumed to continue for all proceedings on the bond until the party providing the address changes it by filing a written declaration in the proceeding for which the bond was filed.

C. By signing the bail bond, the defendant and his surety waive any right to notice, except that provided for in Articles 344 and 349.3.

D., E. Repealed by Acts 2010, No. 914, § 5, effective August 15, 2010. (Acts 1985, No. 232, § 1; Acts 1993, No. 834, § 1, eff. June 22, 1993; Acts 2006, No. 246, § 1, eff. Aug. 15, 2006; Acts 2010, No. 710, § 1, eff. Aug. 15, 2010; Acts 2010, No. 914, §§ 1, 5, eff. Aug. 15, 2010.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute merged La. C.Cr.P. Art. 322, as amended by Acts 2010, No. 710, § 1, with La. C.Cr.P. Art. 322, as amended by Acts 2010, No. 914, §§ 1, 5.

2010 Amendments. — The 2010 amendment by No. 710 added “and last four digits of the social security number” or variants in the section heading, in (A) and (B); and added the last sentence of (A) and (B).

The 2010 amendment by No. 914 rewrote the first sentence of (A), which formerly read: “The defendant when signing a bail bond shall write under his signature the address at which he resides,” deleted the former second sentence, which read: “The address shall be conclusively presumed to continue for all proceedings on the bond, until he files in the proceeding in which the bond was given a written declaration changing the address,” substituted “defendant and his counsel may, by joint affidavit” for “defendant may, by affidavit” in the second sentence and added the fourth through last sentences; rewrote (B) and (C); and deleted (D) and (E).

2006 Amendments. — Acts 2006, No. 246, § 1, effective August 15, 2006, added the last two sentences in (A).

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is a restatement of the right granted by Const. Art. VII,§2, and conforms with settled Louisiana jurisprudence. State v. Aucoin, 47 La.Ann. 1677, 18 So. 709 (1895); State v. Reed, 119 La. 894, 44 So. 705 (1907).

(b) This article will not preclude continued use of the more complicated habeas corpus procedure under Const. Art. VII,§2. The Louisiana jurisprudence on prerequisites for applying to the supreme court for a writ of habeas corpus is confusing, but the consensus appears to be that the supreme court will not exercise its jurisdiction unless the application for habeas corpus has first been made to an inferior judge. The language in the cases implies that the court will exercise original jurisdiction only in a case of “special urgency” or if there is “sufficient legal reason” for not applying to the lower court. State v. Patterson, 122 La. 215, 47 So. 511 (1908); State v. Woods, 154 La. 631, 98 So. 47 (1923); State ex rel. Haas v. Sisters of Convent of the Good Shepherd, 181 La. 628, 160 So. 121 (1935); State v. Brockner, 207 La. 465, 21 So.2d 499 (1945). If the writ of habeas corpus is denied by the district court, the person held may then apply for a writ to the supreme court. This is not an appeal from the district court’s refusal of the writ, but a new application, the application to the lower court being merely a prerequisite to the exercise of the supreme court’s jurisdiction.

Under the simplified procedure of this article, a defendant who has good ground for relief can secure supreme court consideration without resorting to circuitous habeas corpus proceedings.

CROSS REFERENCES

Louisiana Law. — Jumping bail, see La. R.S. 14:110.1.

Out-of-state bail jumping, see La. R.S. 14:110.1.1.

Extradition costs and expenses, see La. C.Cr.P. Art. 279.
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CRIMINAL LAW & PROCEDURE

• Bail

•• General Overview. — Defendant’s argument on appeal that a trial court erred in failing to grant bail was moot because defendant was convicted. State v. McCloud, 357 So. 2d 1132, 1978 La. LEXIS 5835 (Apr. 10, 1978).

•• Forfeitures. — State complied with the requirements of La. Code Crim. Proc. Ann. art. 344 in mailing notice of defendant’s appearance date to him because it stated that that it presented evidence that defendant provided a false address on the appearance bond, contrary to the requirements of La. Code Crim. Proc. Ann. art. 322. The State also pointed to the fact that the notice of bond forfeiture was mailed via certified mail but was returned “moved, no forwarding address,” as proof that any attempt of service via the U.S. Mail would have been futile. State v. Ainsworth, 878 So. 2d 864, 2004 La. App. LEXIS 1665 (June 29, 2004).

• Appeals

•• Reviewability

••• Waiver

•••• General Overview. — Where defendant did not invoke the supervisory jurisdiction of the court of appeal on a claim that the trial court had improperly refused bail as per La. Code Crim. Proc. Ann. art. 322, the issue was neither properly nor timely raised on appeal. State v. Smith, 496 So. 2d 1221, 1986 La. App. LEXIS 7946 (Oct. 14, 1986), writ of certiorari denied by 500 So. 2d 420, 1987 La. LEXIS 8356 (La. 1987).

Art. 323. Signature or declaration of person unable to write.

When a person who is required to sign his name or to make a declaration in writing under the provisions of this Code swears that he cannot sign or write, the officer authorized to receive the signature or declaration in writing may, at the request of the person, sign for him or make for him the declaration in writing, with the same binding effect as if the person had himself signed or himself made the declaration in writing; provided that the declaration and signature shall be witnessed and signed by at least two competent witnesses. (Acts 1988, No. 579, § 1; Acts 1993, No. 834, § 1, eff. June 22, 1993.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is a restatement of the last clause of Art. 103 of the 1928 Code.

(b) The limitation to surety companies that are authorized to do business in the State of Louisiana is retained to assure the state of jurisdiction for a personal judgment against the surety company in case of default on the bail bond. In order to be authorized to do business in this state an out-of-state bonding company must comply with Part XXI of the Insurance Code, which includes provisions for a trust deposit and for appointment of the secretary of state as agent for service of process.
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CRIMINAL LAW & PROCEDURE

• Bail

•• Forfeitures. — Forfeiture of a surety’s bail bond was proper based on the principal’s failure to appear for the arraignment in district court and the alleged irregularities in the oath requirement under former La. Rev. Stat. Ann. § 15:103 (now La. Code Crim. Proc. Ann. art 323) did not affect the validity of the bond or the surety’s legal responsibility thereunder. State v. Myers, 221 LA. 173, 59 So. 2d 111, 1952 La. LEXIS 1184 (Mar. 24, 1952).

•• Sureties. — Trial court could not refuse to accept a surety as a bondsman because of the alleged insufficiency as surety of the company where the surety was authorized under the law to act as a surety. State v. Armstrong, 364 So. 2d 558, 1978 La. LEXIS 6455 (Nov. 2, 1978).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Trial Procedure. 44 La. L. Rev. 301 (November, 1983).

Art. 324. Cash deposits.

A. (1) In lieu of a surety the defendant may furnish his personal undertaking, secured by a deposit with an officer authorized to accept the bail.

(2) The deposit shall consist of any of the following which are equal to the amount of the bail:

(a) Cash.

(b) A certified or cashier’s check on any state or national bank.

(c) Bonds of the United States government negotiable by delivery.

(d) Bonds of the state of Louisiana or any political subdivision thereof negotiable by delivery.

(e) United States postal money orders or money orders issued by any state or national bank.

(3) The court in the parishes of St. John the Baptist and St. Charles, by written rule, may alter the percentage amount of bail to be deposited with the officer authorized to accept the bond and authorize the officer to charge an administrative fee, not to exceed fifteen dollars, for processing the bond.

B. Upon final disposition of all cases in which a deposit of money, checks, bonds, or money orders has been made pursuant to this Article, and said deposits have remained unclaimed for a period of one year from the date of the final disposition, the officer authorized to accept said bail shall apply and use one-half of such funds for the operation and maintenance of the office of the clerk of court, or the office of the clerk of the criminal district court, or the office of the clerk of the criminal district court in Orleans Parish, and one-half to the local governing authority after advertising his intention to so utilize the funds by publication in the official parish journal of a notice to the public containing an itemized list of all of such funds on deposit, containing the names and last known addresses of defendants and the docket numbers of the cases involved. The publication shall be made once within thirty days after the final disposition of the case as aforesaid. The clerk shall also send a notice by certified mail to each of such defendants at the last known address of the defendant. Any interest earned on the funds deposited for bail shall be disbursed as provided in Paragraph E of this Article.

C. After the publication and mailing of the notice by certified mail, the clerk of court, or the clerk of the criminal district court in Orleans Parish shall petition the court of proper jurisdiction for permission to utilize the funds for the use, operation, and maintenance of the office of the clerk of court or the clerk of criminal district court in Orleans Parish.

D. When bail has been given in conformity with this Article, the money, check, bond, or money order shall not be subject to garnishment, attachment, or seizure under any legal process. An assignment or sale thereof by the owner, to be valid, must be in the form of an authentic act and filed in the proceedings in the court having jurisdiction to discharge the bail. The property shall remain on deposit and the assignment or sale shall be contingent upon the nonforfeiture of the bail.

E. When money, checks, or money orders have been given for bail in conformity with this Article, those funds may be deposited by the officer authorized to accept bail into an interest-bearing account established exclusively for the deposit of such funds. Interest earned on the deposits in the account shall be used solely for the operation and maintenance of the office of the clerk of court. (Acts 1993, No. 834, § 1, eff. June 22, 1993; Acts 1994, 3rd Ex. Sess., No. 52, § 1, eff. Sept. 1, 1994; Acts 2000, 1st Ex. Sess., No. 95, § 1, eff. June 6, 2000; Acts 2011, 1st Ex. Sess., No. 16, § 1, eff. June 12, 2011.)

2011 1st Extraordinary Session Amendments. — The 2011 amendment by No. 16, in (B) and (C), substituted “Orleans Parish” for “parishes having a population of four hundred fifty thousand or more” and made stylistic changes throughout.

2000 Amendments. — Acts 2000, 1st. Ex. Sess., No. 95, § 1, effective June 6, 2000, added (E); and added the last sentence in (B).

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is more complete than the former Louisiana law.

and contains a clearer statement of the qualifications and sufficiency of sureties.

(b) The citizenship and residence requirements are new. They will not greatly limit the procuring of sureties and will do much to insure the collection of the bail in case of default. The provision of Sec. 75 of the A.L.I. Code, permitting a nonresident to qualify if he owns “adequate immovable property within the state” was rejected in view of the difficulty of making sure that the surety would not transfer the property after qualifying.

(c) This article provides a formula, based largely upon Sec. 78 of the A.L.I. Code, for the determination of true financial responsibility of sureties. The importance of requiring financially responsible bondsmen is stressed by Orfield, who states: “The notion back of bail is that the defendant will appear at the appointed time rather than lose or have someone else lose the amount of his bail. The incentive cannot exist if the bondsman is financially irresponsible. It must be obvious that actual collectibility of the bond is a basic requirement of effective bail.” Orfield, Criminal Procedure From Arrest to Appeal, 119-120 (1947).

(d) The specific requirement, taken from A.L.I. Code,§78, that the amount of other bail undertakings shall be taken into account, further serves to assure the adequacy of the surety’s financial responsibility. A prospective surety may well have assets over and above his present liabilities and also have other outstanding bail undertakings which if defaulted upon would make him a bad risk.

(e) The other criteria for measuring the financial responsibility of the prospective surety conform to corresponding requirements of Art. 103 of the 1928 Code. The exclusion of “property exempt from execution” corresponds to the former requirement that the property must be “liable to seizure.” The requirement that only net worth “above all his other liabilities” shall be counted is also consistent with former Art. 103. In order to make it clear that net worth may include such valuable intangibles as oil royalties, the phrase “considering all his property whether movable or immovable” is employed.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 22:5, R.S. 22:6, OPINION No. 78-881, La. Atty. Gen. Op. No. 1978-881; 1978 La. AG LEXIS 501.

A person in custody charged with the commission of an offense is entitled to be admitted to bail before conviction (C.Cr.P. Art. 311), unless C.Cr.P. Art. 313 applies. C.Cr.P. Art. 333 specifies the forms that the payments may take. The person in custody is at liberty to choose any form of payment in compliance with C.Cr.P. Art. 333., OPINION No. 84-719, La. Atty. Gen. Op. No. 1984-719; 1984 La. AG LEXIS 207.

A $200.00 fee assessed to a personal surety for the purpose of deposit in the Judicial Expense Fund of the magistrate who granted the surety bond exceeds the authority granted by R.S. 13:1336 when it has not been demonstrated how the necessity of such a fee is related to matters of bail and therefore, how the creation of such a fee falls within the court’s authority to “adopt all necessary rules with respect” to bail., Opinion No. 03-0267, 2003 La. AG LEXIS 452.

Art. 325. Bail without surety.

A person in custody may be released by order of the court on his personal bail undertaking without the necessity of furnishing a surety. (Acts 1993, No. 834, § 1, eff. June 22, 1993.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is a combination of the source provisions.

(b) The judge before whom the bond is to be signed and executed includes any city or district judge with criminal jurisdiction. See Art. 931(1), (3). To that extent this article is broader than before a district judge. There is no reason why the city judge, who handles much more important matters, should not also perform this duty. Sometimes a district judge will not be available immediately and certification by a city judge will expedite prompt release on bail.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Release of person on arrest for traffic offense by a judge who has not issued the warrant of arrest. La. Code of Crim. Pro art. 336 “C”, OPINION No. 82-1065, La. Atty. Gen. Op. No. 1982-1065; 1982 La. AG LEXIS 139.

Justices of the peace have authority to fix bail and discharge on recognizance persons arrested for offenses not captial or necessarily punishable by hard labor., OPINION No. 86-126, La. Atty. Gen. Op. No. 1986-126; 1986 La. AG LEXIS 636.

Art. 325.1. [Repealed.]

Repealed by acts 1983, No. 256, § 1.

Art. 326. Condition of the bail undertaking.

A. Except as provided in Paragraph B, the condition of the bail undertaking in district, juvenile, parish, and city courts shall be that the defendant will appear at all stages of the proceedings to answer the charge before the court in which he may be prosecuted, will submit himself to the orders and process of the court, and will not leave the state without written permission of the court. The bail obligation shall run, subject to the provisions of Article 626, in favor of the state of Louisiana, or the city or parish whose ordinance is charged to have been violated, with the proceeds to be disposed of according to law. No error, inaccuracy, or omission in naming the obligee on the bond is a defense to an action thereon.

B. (1) Upon conviction and imposition of sentence or the pronouncement of sentence or condition of probation pursuant to Article 894 in misdemeanor cases, the bail undertaking shall cease and the surety shall be relieved of all obligations under the bond.

(2) Upon conviction in any felony case, the bail undertaking shall cease and the surety shall be relieved of all obligations under the bond.

(3) In all cases, if necessary to assure the presence of the defendant at all future stages of the proceedings, the court may in its discretion, in accordance with Article 332 require the defendant to post another bond or other acceptable security, or may release the defendant on bail without surety as provided for in Article 325. The court may continue the existing bail undertaking with the written approval of the surety on the bond. Such approval must be obtained from the surety after conviction. (Acts 1993, No. 834, § 1, eff. June 22, 1993; Acts 2004, No. 496, § 1, eff. Aug. 15, 2004; Acts 2010, No. 914, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 914 added the (B)(1) through (B)(3) designations; in (B)(2), substituted “Upon conviction” for “Upon entry of a plea of guilty or nolo contendere” at the beginning and deleted “unless the surety has agreed in writing to continue on the existing bail undertaking or has posted another bond” at the end; and in (B)(3), deleted “if any” following “proceedings,” added “in accordance with Article 332,” and substituted “after conviction” for “in accordance with the provisions of this Paragraph” at the end.

2004 Amendments. — Acts 2004, No. 496, § 1, effective August 15, 2004, in (B), substituted “Article 894 in misdemeanor cases” for “Articles 893 and 894 and R.S. 40:983” inserted “Upon entry of a plea . . . posted another bond. In all cases, if” and made a related change, and substituted “from the surety in accordance with the provisions of this Paragraph” for “after conviction and imposition of sentence or the pronouncement of sentence or conditions of probation pursuant to Articles 893 and 894 and R.S. 40:983.”

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is a combination of the source provisions. As in Art. 316, the invalidity of the improper bail bond is not a defense to an action to forfeit and enforce the bond. It would be inappropriate to give the surety, especially a compensated bondsman, an immunity from liability by reason of the impropriety of his signing the bail bond.

(b) The state-wide application of this article to an attorney is retained from Art. 88 of the 1928 Code of Criminal Procedure, but statewide application to a judge or a court official goes further than former R.S. 15:88.1, which prohibited only his going bail for persons charged in his own court.

(c) The phrase “ministerial officer of a court” has been construed to mean “clerks, and sheriffs, and their deputies, criers, stenographers, etc.” State v. Babin, 124 La. 1005, 1006, 50 So. 825, 826 (1909).

(d) The prohibition against becoming a surety or providing money or property for bail is intended to cover the deposit of cash or property as well as signing a bail bond, and is clearer than the phrase “go bail” contained in former R.S. 15:88.1.
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CIVIL PROCEDURE

• Pleading & Practice

•• Defenses, Demurrers & Objections

••• Failures to State Claims. — Trial court properly granted an exception for no cause of action in a negligence case; the fact that an inmate was mistakenly released on a recognizance bond did not mean that a sheriffs department and its employees were liable for an assault committed by the inmate where the evidence failed to show that they were the proximate cause of the injuries suffered. Hebert v. Layrisson, 849 So. 2d 643, 2003 La. App. LEXIS 1324 (May 9, 2003), writ of certiorari denied by La. 2003-1591, 855 So. 2d 318, 2003 La. LEXIS 2808 (La. Oct. 3, 2003).

CRIMINAL LAW & PROCEDURE

• Bail

•• Forfeitures. — Since there has been no sentencing, the bond obligation had not been extinguished, as argued by counsel, pursuant to the provisions of La. Code Crim. Proc. Ann. art. 326; however, because there was no evidence that the mandatory requirements set forth in La. Rev. Stat. Ann. § 15:85 were followed, the surety’s obligation under the bonds had been released, and the bond forfeitures were set aside. State v. Jones, 832 So. 2d 1203, 2002 La. App. LEXIS 3754 (Dec. 11, 2002).

•• Sureties. — Trial court erred in failing to annul an order forfeiting bond because, pursuant to La. Code Crim. Proc. Ann. art. 326, after defendant was convicted and sentenced the bonding company was relieved of its obligations as a surety absent an express written agreement to the contrary. State v. Wills, 672 So. 2d 405, 1996 La. App. LEXIS 800 (Apr. 4, 1996).

Under La. Code Crim. Proc. Ann. art. 326, a person shall not be released on bail for which an attorney becomes surety or provides money or property for bail. Louisiana State Bar Asso. v. Williams, 498 So. 2d 727, 1986 La. LEXIS 7830 (Nov. 24, 1986).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — An arrest warrant may be issued for a criminal defendant who fails to appear pursuant to the conditions of his bail undertaking., OPINION No. 87-564, La. Atty. Gen. Op. No. 1987-564; 1987 La. AG LEXIS 244.

Procecutor may request bond forfeiture at any time that a criminal defendant has failed to appear in court when his presence is required and secured by bond. In cases enumerated in R.S. 15:84, the judge shall enter a judgment of bond forfeiture even without a prosecutorial request., OPINION No. 86-679, La. Atty. Gen. Op. No. 1986-679; 1987 La. AG LEXIS 599.

Art. 327. Requisites of the bail undertaking.

A. The bail undertaking shall:

(1) Be in writing.

(2) State the court before which the defendant is bound to appear.

(3) Be entered into before an officer who is authorized to take it.

(4) State a single amount of bail for each charge.

B. The bail undertaking shall be enforceable if the above requirements are met; and no officer may refuse to accept the posting of a bail bond and releasing a defendant on bail if the provisions of Code of Criminal Procedure Article 314 and the conditions set by this Article are met. A person shall not be discharged from his bail undertaking, nor shall a judgment of forfeiture be stayed, set aside, or reversed, nor the collection of any such judgment be barred or defeated by reason of any defect of form, omission of a recital, or of a condition of the undertaking, by reason of a failure to note or record the default of any defendant or surety, or because of any other irregularity. (Acts 1993, No. 834, § 1, eff. June 22, 1993; Acts 1999, No. 1272, § 1.)

1999 Amendments. — Acts 1999, No. 1272, § 1, effective August 15, 1999, in (A)(4) substituted “a single” for “the” and “bail for each charge” for “the bail”; in (B) substituted “no officer may refuse to ... Article are met. A” for “a.”

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article was suggested by Sec. 79 of the A.L.I. Code of Criminal Procedure. The A.L.I. Commentary lists 27 states, including Louisiana, that require an affidavit by the surety that he possesses the necessary qualifications. It further states that six of those states have an additional requirement that the affidavit by the surety contain a description of the property owned by him. The Commentary lists 16 states having statutes that provide that the surety may be examined upon oath concerning his sufficiency. Thus, although this article goes further than Art. 104 of the 1928 Louisiana Code in spelling out the contents of the surety’s affidavit, it is well supported by statutory provisions in other states.

(b) This article is sufficiently broad to help insure compliance with other provisions of this Title concerning the sufficiency and qualifications of the surety. See Arts. 324 and 326. Art. 103 of the 1928 Code did not provide for description of the surety’s property or the listing of other outstanding bond obligations.

An intentional false affidavit by a surety constitutes false swearing under Art. 125 of the Louisiana Criminal Code. In line with the general distinction between per-jury (false testimony in court) and false swearing (false extra-judicial oaths), in the Criminal Code, false oath by the surety should be punished as false swearing. A special provision in Art. 104 of the 1928 Code, that the surety’s false affidavit should be punished as per-jury is omitted from this article. Also, a special penalty clause would be inconsistent with the general policy of not including special penal provisions in this Code.

(c) The authority of the person accepting bail to administer the affidavit is retained from Art. 104 of the 1928 Code, because under the general law only certain persons are qualified to administer affidavits, and the person authorized to accept the bail bond may not be authorized by the general law.

CROSS REFERENCES

Louisiana Law. — Violation of protective orders, see La. R.S. 14:79.

Power of elected state, parochial, or municipal officials to parole persons arrested for violation of municipal ordinances, see La. R.S. 15:574.15.

Louisiana Protective Order Registry, see La. R.S. 46:2136.2.

Use of electronic monitoring of offenders; pilot program, see La. R.S. 46:2143.
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CRIMINAL LAW & PROCEDURE

• Bail

•• Forfeitures. — Deputy sheriff’s signature witnessing the surety’s bond undertaking satisfied the requirements of La. Code Crim. Proc. Ann. art. 327; hence, the surety’s petition to annul the judgment of bond forfeiture on the ground that the bond undertaking was not entered into before an officer authorized to take it was properly rejected. State v. Wafer, 661 So. 2d 569, 1995 La. App. LEXIS 2526 (Sept. 27, 1995).

•• Sureties. — In a prosecution for perjury under La. Rev. Stat. Ann. § 14:123, defendant’s contention that the officer who took his oath as surety on a bond had no authority to take the oath was rejected because under former La. Rev. Stat. Ann. § 15:104 (now La. Code Crim. Proc. Ann. art. 327), every officer authorized to accept any bond had authority to administer any required oath. State v. Conforto, 222 LA. 427, 62 So. 2d 630, 1952 La. LEXIS 1346 (Dec. 15, 1952).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A $200.00 fee assessed to a personal surety for the purpose of deposit in the Judicial Expense Fund of the magistrate who granted the surety bond exceeds the authority granted by La. Rev. Stat. Ann. § 13:1336 when it has not been demonstrated how the necessity of such a fee is related to matters of bail and therefore, how the creation of such a fee falls within the court’s authority to “adopt all necessary rules with respect” to bail., Opinion No. 03-0267, 2003 La. AG LEXIS 452.

Since La. Rev. Stat. Ann. § 15:764 only allows appearance summons for violations of municipal ordinances, the Lafayette Parish Sheriff may not use § 15:764 to issue an appearance summons to any person charged under La. Rev. Stat. Ann. § 14:98, driving while intoxicated, in lieu of formal booking. Additionally, since La. Code Crim. Proc. Ann. art. 336.2 requires an ignition interlock device as a bond condition for a person charged with any violation of a parish or municipal ordinance for driving while intoxicated or charged with a second offense or higher violation of § 14:98, the Sheriff may not issue an appearance summons in lieu of formal booking of a person charged with driving while intoxicated. Opinion No. 07-0304. 2007 La. AG LEXIS 258.

Art. 327.1. Bail restrictions to be transmitted to Louisiana Protective Order Registry.

If, as part of a bail restriction, an order is issued for the purpose of preventing violent or threatening acts or harassment against, or contact or communication with or physical proximity to, another person for the purpose of preventing domestic abuse, stalking, or dating violence, the judge shall cause to have prepared a Uniform Abuse Prevention Order, as provided in R.S. 46:2136.2(C), shall sign such order, and shall forward it to the clerk of court for filing, all without delay. The clerk of the issuing court shall transmit the Uniform Abuse Prevention Order to the Louisiana Protective Order Registry, R.S. 46:2136.2(A), by facsimile transmission, mail, or direct electronic input, where available, as expeditiously as possible, but no later than the end of the next business day after the order is filed with the clerk of court. (Acts 1997, No. 1156, § 3; Acts 2003, No. 750, § 2, eff. Aug. 15, 2003; Acts 2012, No. 197, § 3, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 197 inserted “stalking” in the first sentence.

2003 Amendments. — Acts 2003, No. 750, § 2, effective August 15, 2003, inserted “abuse or dating” following “preventing domestic.”

Art. 328. Substitution of security.

The defendant or his surety may, at any time before a breach of the bail undertaking and with approval of the court in which the prosecution is pending, substitute another form of security authorized by this Code. The original security, including a surety, shall be released when the substitution of security is made. (Acts 1993, No. 834, § 1, eff. June 22, 1993.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is substantially the same as Art. 105 of the 1928 Code, with stylistic changes. The mandatory provision making the address “conclusively presumed to continue for all proceedings on the bond,” fully accomplishes the article’s objective of providing for a place where the surety signing the bond may be served in any subsequent proceeding on the bond. If the surety files a declaration of change of address, the conclusive presumption will apply to the new address in subsequent proceedings.

(b) “Address at which he resides” is employed in lieu of the phrase “house in which he makes his domicile,” used in Art. 105 of the 1928 Code. “Domicile” has highly technical connotations, and does not always coincide with the place of actual residence, where notice to the surety is most likely to occur.
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CRIMINAL LAW & PROCEDURE

• Bail

•• Forfeitures. — Surety’s application for rehearing was refused concerning a judgment of forfeiture on an appearance bond because the sheriff under former La. Rev. Stat. Ann. § 15:105 (now La. Code Crim. Proc. Ann. art. 328) was not required to make a domiciliary service after being informed that the accused no longer lived at the given address. State v. Myers, 221 LA. 173, 59 So. 2d 111, 1952 La. LEXIS 1185 (Apr. 28, 1952).

Forfeiture of a surety’s bail bond was proper based on the principal’s failure to appear for the arraignment in district court and the surety under former La. Rev. Stat. Ann. § 15:105 (now La. Code Crim. Proc. Ann. art. 328) was not entitled to notice of the principal’s arraignment. State v. Myers, 221 LA. 173, 59 So. 2d 111, 1952 La. LEXIS 1184 (Mar. 24, 1952).

•• Sureties. — In the prosecution of defendant, a bond was properly forfeited where domiciliary service upon a surety was unsuccessful, and where the surety had made no attempt to comply with former La. Rev. Stat. Ann. § 15:105 (now La. Code Crim. Proc. Ann. art. 328) by notification of the proper authorities of the surety’s change of address. State v. Baker, 221 LA. 1029, 61 So. 2d 729, 1952 La. LEXIS 1286 (Nov. 10, 1952).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Presumptions in the Criminal Law of Louisiana. 52 Tul. L. Rev. 793 (June, 1978).

Art. 329. Contract to indemnify surety.

A contract to indemnify a surety against loss on a bail bond is valid and enforceable. (Acts 1993, No. 834, § 1, eff. June 22, 1993.)

COMMENTARY

Louisiana Official Revision Comments

1966. — This article is taken almost verbatim from Art. 106 of the 1928 Code, with editorial changes. It provides a simple standard procedure whereby a person who cannot write may become a surety.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Trial Procedure. 44 La. L. Rev. 301 (November, 1983).

Art. 330. Bail before conviction.

Except as provided in Article 331, a person in custody charged with the commission of an offense is entitled to be admitted to bail before conviction unless the person is charged with a crime of violence as defined by law or with production, manufacture, distribution, or dispensing or possession with intent to produce, manufacture, distribute, or dispense a controlled dangerous substance as defined by the Louisiana Controlled Dangerous Substances Law, and after a contradictory hearing, conducted pursuant to the provisions of Article 330.1, the judge or magistrate finds by clear and convincing evidence that the defendant may flee or poses an imminent danger to any other person or the community. (Acts 1992, No. 254, § 1; Acts 1993, No. 834, § 1, eff. June 22, 1993; Acts 1997, No. 1305, § 1; Acts 1997, No. 1498, § 1, eff. Nov. 5, 1998.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The condition that the accused will appear at all stages of the proceedings is broad enough to cover all preliminary steps in the proceedings, as well as cover the trial. The additional undertaking that he will submit himself to the orders and process of the court covers the appeal situation if the bond is continued after conviction, pending the appeal. Of course, the amount of the bail may be increased after conviction and pending appeal.

(b) The 1928 Louisiana Code did not specify the conditions of the bail undertaking, but the Commentary to the somewhat similar A.L.I. Code,§82 lists twenty-one states that have provisions specifying the conditions of the bail undertaking.

(c) A suggested form for a bail bond under Art. 330:

“(defendant) having been arrested for the crime of (designate crime) and having been admitted to bail in the sum of dollars ($), we (I) of (place of residence) hereby undertake that the above named will appear at all stages of the proceedings in the court to answer that charge or any related charge, and will at all times hold himself amenable to the orders and process of the court, and, if convicted, will appear for pronouncement of the verdict and sentence, and will not leave the state without written permission of the court; and that if he fails to perform any of these conditions, we (I) will pay to the State of Louisiana (City of) (Parish of) the sum of dollars (insert the amount of bail).

(d) The bail obligation is payable in conformity with former R.S. 15:86.1 (a special rule as to bonds where violation of municipal ordinances is charged) and former R.S. 15:93 (a general directive that every bail bond be in favor of the state).
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CRIMINAL LAW & PROCEDURE

• Bail

•• General Overview. — Aggravated rape is a capital offense for the purpose of determining whether a person is entitled to bail because the elimination of the death penalty did not affect the classification system adopted in the procedural rules governing the trial of capital offenses. State v. Rhymes, 284 So. 2d 923, 1973 La. LEXIS 6679 (Oct. 29, 1973).

•• Forfeitures. — Because the testing of a defendant’s willingness to appear was not a stage of the proceedings encompassed within the bail undertaking referred to in La. Code Crim. Proc. Ann. art. 330, the State was not entitled to forfeiture of defendant’s bond when he failed to appear for a hearing scheduled by the State for the sole purpose of determining whether defendant would appear. State v. McCart, 627 So. 2d 761, 1993 La. App. LEXIS 3685 (Dec. 1, 1993).

A bail bond that conformed to the conditions of the general bail undertaking prescribed in La. Code Crim. Proc. Ann. art. 330 did not terminate upon defendant’s conviction and sentence, and covered the appeal period; a surety was therefore liable when defendant failed to appear for the execution of his sentence. State v. Kaercher, 394 So. 2d 1172, 1980 La. LEXIS 9630 (Sept. 4, 1980).

Where defendants appeared for trial but were denied entry into the courthouse and were not informed of a later time or date, the trial judge erred in holding that their bonds were forfeited. Monroe v. Baghri, 388 So. 2d 772, 1980 La. LEXIS 8479 (Sept. 3, 1980).

•• Sureties. — The posting of a subsequent bond by a third party for defendant’s release did not release the surety of its obligation under the bond; and where the defendant again failed to appear in the trial court and none of the events provided in La. Code Crim. Proc. Ann. arts. 330, 338, 343 occurred, the surety’s bond was properly forfeited. State v. Cuzick, 640 So. 2d 265, 1993 La. App. LEXIS 3239 (Oct. 15, 1993).

Surety was not obligated on an appearance bond where defendant appeared and pled guilty to driving while under the influence but did not appear for sentencing because the obligation on the bond was that defendant would appear to answer the charges on which she was arrested, and there were no indications that defendant was released on the appearance bond or that the surety agreed to assume any responsibility with respect to post-conviction release; the surety’s obligation ended when defendant pled guilty and did not continue until the time of sentencing. State v. Johnson, 342 So. 2d 863, 1977 La. LEXIS 6244 (Feb. 4, 1977).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A person in custody charged with the commission of an offense is entitled to be admitted to bail before conviction (C.Cr.P. Art. 311), unless C.Cr.P. Art. 313 applies. C.Cr.P. Art. 333 specifies the forms that the payments may take. The person in custody is at liberty to choose any form of payment in compliance with C.Cr.P. Art. 333., OPINION No. 84-719, La. Atty. Gen. Op. No. 1984-719; 1984 La. AG LEXIS 207.

Art. 330.1. Detention; bail hearing.

A. Upon motion of the prosecutor, the judge or magistrate may order the temporary detention of the defendant, for a period of not more than five days, exclusive of weekends and legal holidays, pending the conducting of a contradictory bail hearing.

B. Following the contradictory hearing, upon proof by clear and convincing evidence either that there is a substantial risk that the defendant might flee or that the defendant poses an imminent danger to any other person or the community, the judge or magistrate may order the defendant held without bail pending trial. (Acts 1997, No. 1305, § 1; Acts 1997, No. 1498, § 1, eff. Nov. 5, 1998.)
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CRIMINAL LAW & PROCEDURE

• Bail

•• Hearings. — Because defendant was entitled under La. Code Crim. Proc. Ann. art. 731 to compel the attendance of witnesses in order to discharge his burden of proof under former La. Code Crim. Proc. Ann. art. 313(2) (now La. Code Crim. Proc. Ann. art. 330.1), the State had to produce a requested witness at defendant’s bail hearing. State v. Leleux, 330 So. 2d 294, 1976 La. LEXIS 3849 (Apr. 9, 1976).

Art. 330.2. Bail hearing for certain sex offenders; detention.

A. A contradictory bail hearing, as provided for in this Article, shall be held prior to setting bail for a person in custody who is charged with a sex offense and who has been previously convicted of a sex offense.

B. The court, after having been given notice of an applicable prior conviction as described in Paragraph F of this Article, shall order a contradictory hearing to be held within five days of receiving notice of the prior conviction, exclusive of weekends and legal holidays.

C. At the contradictory hearing the court, in addition to hearing whatever evidence it finds relevant, shall, with the consent of the prosecuting attorney, perform an ex parte examination of the evidence against the accused.

D. In addition to the factors listed in Article 334 of the Code of Criminal Procedure, the court shall take into consideration the previous criminal record of the defendant; any potential threat or danger the defendant poses to the victim, the family of the victim, or to any member of the public, especially children; and the court shall give ample consideration to any statistical evidence prepared by the United States Department of Justice relative to the likelihood of the defendant, or any person in general who has been convicted of sexually inappropriate conduct with a prepubescent child under the age of thirteen, to commit similar offenses against juvenile victims in the future.

E. (1) The posting of bail with an unsecured personal surety as authorized by Article 317 for a sex offense is prohibited.

(2) The only types of bail that may be posted for a sex offense are:

(a) Bail with a secured personal surety as authorized by Article 318.

(b) Bail with a commercial surety as authorized by Article 314.

(c) Bail with a cash deposit as authorized by Article 324.

F. For purposes of this Article, “sex offense” means any offense as defined as a sex offense in R.S. 15:541(14.1) when the victim is under the age of thirteen at the time of commission of the offense and less than ten years have elapsed between the date of the commission of the current offense and the expiration of the maximum sentence of the previous conviction. (Acts 2005, No. 237, § 1, eff. Aug. 15, 2005; Acts 2010, No. 914, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 914 rewrote (E), which formerly read: “The types or forms of bail which may be posted for a sex offense are secured personal surety as authorized by Article 318, commercial surety as authorized by Article 314, and cash deposits as authorized by Article 324. The posting of bail through use of unsecured personal surety as authorized byArticle 317 is prohibited.”

Art. 331. Capital offenses.

A. A person charged with the commission of a capital offense shall not be admitted to bail if the proof is evident and the presumption great that he is guilty of the capital offense.

B. When a person charged with the commission of a capital offense makes an application for admission to bail, the judge shall hold a hearing contradictorily with the state.

C. The burden of proof:

(1) Prior to indictment is on the state to show that the proof is evident and the presumption great that the defendant is guilty of the capital offense.

(2) After indictment is on the defendant to show that the proof is not evident or the presumption is not great that he is guilty of the capital offense. (Acts 1993, No. 834, § 1, eff. June 22, 1993.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The Comment to Sec. 109 of the A.L.I. Code of Criminal Procedure states: “This section is a composite of statutes now in force. . .” The second paragraph is in conformity with Sec. 109 (1) of the A.L.I. Code.

(b) The Louisiana Code of Criminal Procedure of 1928 did not contain a comparable article, but the jurisprudence consistently rejected hypertechnical defenses of sureties based on minor defects in the form of the bail undertaking. For example, in State v. Arledge, 48 La.Ann. 774, 776, 19 So. 761, 762 (1896), the court said: “The bond surely fails in describing that [larceny] or any other offense. . . . The surety knew there was a charge pending which would come before the grand jury, and the surety knew that the object of the bond was to secure the appearance of the accused to answer the indictment that might be preferred. The bond, besides undertaking to prescribe the offense, plainly expressed the obligation that the accused would appear before the court and not depart without its leave. This part of the bond, at least must have its effect.” Similarly, in State v. Reames, 136 La. 48, 50, 66 So. 393 (1914), the court stated: “The fact that the offense is not sufficiently or is incorrectly set forth in the bond does not relieve the sureties, who are held to have known that they were signing a bond for the appearance of the accused at the next term of court.”
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CIVIL PROCEDURE

• Remedies

•• Bonds

••• General Overview. — Judgment of forfeiture was not deemed a nullity even though there were patent defects on the face of the appearance bond contract where the court found that the defect was in the naming of the court to appear before, that the proper name had also been listed, that there was no misleading of the principal or surety, that the errors were an oversight, and that the requirements of La. Code Crim. Proc. Ann. art. 331 had been met. State in Interest of Lombard, 613 So. 2d 1166, 1993 La. App. LEXIS 487 (Feb. 11, 1993), set aside by, remanded by 619 So. 2d 37, 1993 La. LEXIS 1755 (La. 1993).

CRIMINAL LAW & PROCEDURE

• Bail

•• General Overview. — Aggravated rape is a capital offense for the purpose of determining whether a person is entitled to bail because the elimination of the death penalty did not affect the classification system adopted in the procedural rules governing the trial of capital offenses. State v. Rhymes, 284 So. 2d 923, 1973 La. LEXIS 6679 (Oct. 29, 1973).

•• Hearings. — District court was ordered to conduct a hearing, pursuant to former La. Code Crim. Proc. Ann. art. 313 (now La. Code Crim. Proc. Ann. art. 331), upon motion of the State and notice to a defendant charged with murder, which was previously classified as a capital offense; a case making the death penalty unconstitutional did not entitle defendant to bail under La. Const. 1921 art. I, § 12, where the proof was evident or the presumption great of defendant’s guilt. State v. Flood, 263 LA. 700, 269 So. 2d 212, 1972 La. LEXIS 5772 (Nov. 6, 1972).

• Trials

•• Burdens of Proof

••• Defense. — Former La. Code Crim. Proc. Ann. art. 313 (now La. Code Crim. Proc. Ann. art. 331), which regulated release on bail pending trial, was not unconstitutional by placing the burden on defendant to show that the proof was not evident nor the presumption great that he was guilty of a capital offense; presumption of innocence was operative and protected against conviction, not against arrest. State v. Green, 275 So. 2d 184, 1973 La. LEXIS 5646 (Mar. 8, 1973).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A person in custody charged with the commission of an offense is entitled to be admitted to bail before conviction (C.Cr.P. Art. 311), unless C.Cr.P. Art. 313 applies. C.Cr.P. Art. 333 specifies the forms that the payments may take. The person in custody is at liberty to choose any form of payment in compliance with C.Cr.P. Art. 333., OPINION No. 84-719, La. Atty. Gen. Op. No. 1984-719; 1984 La. AG LEXIS 207.

Art. 332. Bail after conviction.

A. A convicted person shall be remanded to jail to await sentence unless any of the following occur:

(1) He is allowed to remain free on a bail obligation posted prior to conviction by operation of Article 326(B), and the bail previously fixed is in accordance with all of the applicable provisions of this Article.

(2) He is released by virtue of a bail obligation posted after conviction, which bail was fixed in accordance with this Article.

B. After conviction and before sentence, bail shall be allowed if the maximum sentence which may be imposed is imprisonment for five years or less. Bail may be allowed pending sentence if the maximum sentence which may be imposed is imprisonment exceeding five years, except when the court has reason to believe, based on competent evidence, that the release of the person convicted will pose a danger to any other person or the community, or that there is a substantial risk that the person convicted might flee.

C. After sentence and until final judgment, bail shall be allowed if a sentence of five years or less is actually imposed. Bail may be allowed after sentence and until final judgment if the sentence actually imposed exceeds imprisonment for five years, except when the court has reason to believe, based on competent evidence, that the release of the person convicted will pose a danger to any other person or the community, or that there is a substantial risk that the person convicted might flee.

D. In those instances above in which bail shall be allowed, the court shall consider whether the release of the person convicted or sentenced will pose a danger to any other person or the community in determining the amount of bail.

E. After conviction of a capital offense, a defendant shall not be allowed bail. (Acts 1993, No. 834, § 1, eff. June 22, 1993; Acts 1997, No. 1305, § 1; Acts 1997, No. 1498, § 1, eff. Nov. 5, 1998; Acts 2010, No. 914, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 914 rewrote (A), which formerly read: “A convicted person shall be remanded to jail to await sentence unless he is released on bail in accordance with this article.”

COMMENTARY

Louisiana Official Revision Comments

1966. — This article follows the majority American view. This is a departure from Art. 90 of the 1928 Louisiana Code of Criminal Procedure, providing that the contract of indemnity is void, except as to surety companies.

The rule that contracts to indemnify sureties are unenforceable originated in the English common law. The English courts refused to allow such contracts to be enforced on the theory that they were against public policy and inconsistent with the nature of bail. Bail was the release of the prisoner to one who would have a personal and property interest in producing him for trial and thus be his jailer. Any agreement to indemnify the surety would tend to eliminate his interest in producing the accused, since he stood to suffer no loss. Bail in England was and is now characterized as being personal. This theory of bail underlies a strong dissent in the West Virginia case of Carr v. Davis, 64 W.Va. 522, 535, 63 S.E. 326, 331 (1908), where the judge states: “Public policy and the law demand a different decision. The poorest man, if honest, can find bail. The richest man, for whom those knowing him would not vouch without indemnity, should not be allowed to furnish bail by virtually purchasing it. The mere fact that indemnity is furnished indicates that confidence is not reposed. Bail is a matter of confidence and personal relation. It should not be made a matter of contract or commercialism . . . Upholding indemnity, in any form, under contract implied or express, in effect, allows one to be his own surety for his appearance . . . .” Accord: Cook-Douglas Co. v. Prudhomme, 127 So. 104 (La.App. 1930).

Today, with the advent of the commercial surety company and the fact that the defendant may go his own bail, the surety’s obligation on the bail bond has lost much of its personal nature. When the bail bond is considered as essentially a suretyship obligation, the basic reason for invalidating contracts to indemnify is gone. See Maloney v. Nelson, 144 N.Y. 182, 39 N.E. 82 (1894).

Recognition of the validity of a contract to indemnify a surety company in Art. 90 of the 1928 Louisiana Code, was a tacit recognition of the impersonal nature of the surety’s obligation on the bail bond. Thus, the old common law concept of the surety becoming the jailer of the person released loses much of its force. There is no logical basis for allowing the surety company a possible right of indemnity and denying it to a personal bondsman.
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CRIMINAL LAW & PROCEDURE

• Bail

•• General Overview. — Trial court did not err in denying bail to defendant convicted of murder so that he could get treatment for AIDS at a facility near his family; the court was without authority under La. Code Crim. Proc. Ann. art. 332(E) to grant bail after conviction of a capital offense. State v. Jordan, 728 So. 2d 954, 1999 La. App. LEXIS 348 (Feb. 24, 1999), writ denied by La. 99-0893, 750 So. 2d 177, 1999 La. LEXIS 2585 (La. Oct. 8, 1999).

•• Dangerousness. — Trial court did not abuse its discretion, under former La. Code Crim. Proc. Ann. art. 314 (now La. Code Crim. Proc. Ann. art. 332), in denying defendant bail pending appeal of theft conviction where defendant had a substantial previous criminal history, which included convictions for three burglaries, forgery, and several misdemeanors, and the trial court believed defendant was dangerous to the public. State v. Strickland, 398 So. 2d 1062, 1981 La. LEXIS 8059 (May 18, 1981).

•• Release Pending Appeal & Sentencing. — In defendant’s appeal from his conviction for attempted aggravated incest, defendant argued that the trial court erred in denying his oral motion to fix postconviction bail; the appellate court held that although defendant received the benefit of the suspension of one-half of the sentence imposed, the trial court, nonetheless, sentenced him to ten years’ imprisonment; bail pending appeal was a matter within the trial court’s discretion and the trial court did not abuse this discretion in denying bail pending appeal in this case. State v. James, 849 So. 2d 574, 2003 La. App. LEXIS 1353 (May 9, 2003).

Former La. Code Crim. Proc. Ann. art. 314 (now La. Code Crim Proc. Ann. art. 332) provides that, when a defendant is sentenced to more than five years imprisonment, bail may be allowed after sentence pending appeal. State v. Brady, 524 So. 2d 1356, 1988 La. App. LEXIS 908 (Apr. 19, 1988), writ of certiorari denied by 532 So. 2d 175, 1988 La. LEXIS 2500 (La. 1988).

In applying the provisions of La. Code Crim. Proc. Ann. art. 314, the total sentence imposed must be considered; the total sentence imposed by the court was 10 years, and although a portion was suspended, 10 years imprisonment was actually imposed, thus the trial judge had the discretion to deny bail. State v. Swaggerty, 417 So. 2d 135, 1982 La. App. LEXIS 7840 (July 30, 1982).

Art. 333. Authority to fix bail.

The following magistrates, throughout their several territorial jurisdictions, shall have authority to fix bail:

(1) District courts having criminal jurisdiction, in all cases.

(2) City or parish courts and municipal and traffic courts of New Orleans having criminal jurisdiction, in cases not capital.

(3) Mayor’s courts and traffic courts in criminal cases within their trial jurisdiction.

(4) Juvenile and family courts in criminal cases within their trial jurisdiction.

(5) Justices of the peace in cases not capital or necessarily punishable at hard labor. (Amended by Acts 1975, No. 781, § 1; Acts 1993, No. 834, § 1, eff. June 22, 1993; Acts 2004, No. 833, § 1, eff. Aug. 15, 2004.)

2004 Amendments. — Acts 2004, No. 833, § 1, effective August 15, 2004, inserted “and municipal and traffic courts of New Orleans having criminal jurisdiction” in (2).

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Arts. 97 and 98 of the 1928 Louisiana Code of Criminal Procedure, authorized the deposit of money, a check, or negotiable bonds.

(b) The deposit of a certified check on any state or national bank is not authorized in the A.L.I. Code, but was authorized by Art. 97 of the 1928 Louisiana Code of Criminal Procedure. The limitation in the 1928 Code to checks on banks “in this state” is omitted.

(c) The deposit of government bonds is in conformity with both Art. 97 of the 1928 Louisiana Code and Sec. 87 of the A.L.I. Code.

(d) Clause (5) is new. United States postal money orders are widely used and are more readily available in some smaller communities than the other forms of bail listed in this article.

(e) This article follows Sec. 87 of the A.L.I. Code in requiring that the defendant “furnish his personal undertaking,” secured by the deposit of cash, a check, or bonds. The A.L.I. Commentary lists five states that require “in addition to the deposit of cash, a recognizance signed by the accused.” This provision makes the undertaking for which the securities are deposited doubly clear, and eliminates the necessity of the rather elaborate procedure set out in Art. 98 of the 1928 Code.

(f) The provision of Art. 101 of the 1928 Code for the clipping and disposition of bond coupons, etc., is omitted. Such procedural detail is best handled by local rules of court. No similar provision is included in the comprehensive bail chapter of the A.L.I. Code.

CROSS REFERENCES

Louisiana Law. — Power of elected state, parochial, or municipal officials to parole persons arrested for violation of municipal ordinances, see La. R.S. 15:574.15.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — La.C.Cr.P. art. 315., OPINION No. 78-1314, La. Atty. Gen. Op. No. 1978-1314; 1978 La. AG LEXIS 267.

La.C.Cr.P. art. 315, OPINION No. 83-677, La. Atty. Gen. Op. No. 1983-677; 1983 La. AG LEXIS 349.

Justices of the peace have authority to fix bail and discharge on recognizance persons arrested for offenses not captial or necessarily punishable by hard labor., OPINION No. 86-126, La. Atty. Gen. Op. No. 1986-126; 1986 La. AG LEXIS 636.

Justices of the Peace may issue arrest warrants in all cases, including capital cases and those necessarily punishable at hard labor. Therefore, Opinion Number 82-492 is hereby recalled., OPINION No. 86-195, La. Atty. Gen. Op. No. 1986-195; 1986 La. AG LEXIS 643.

Justices of the Peace have authority to release on recognizance persons arrested on charges not capital or necessarily punishable at hard labor within their territorial jursidictions., OPINION No. 86-127, La. Atty. Gen. Op. No. 1986-127; 1986 La. AG LEXIS 648.

When bail is properly set by a court having authority to fix bail, the defendant is provided with the right to seek to have that bail reduced. Further, when the defendant fails to appear in court, the court orders forfeiture of the bail, the surety may appeal the court’s ruling. However, once the surety has forfeited the bail to a proper court, the bail has been properly forfeited., OPINION No. 96-354, La. Atty. Gen. Op. No. 1996-354; 1996 La. AG LEXIS 454.

Justices of the Peace, throughout their territorial jurisdiction, may fix bail for offenses not capital or necessarily punishable by hard labor. Furthermore, that once formal charges are filed and the case is allotted to a section of the court the Justice of the Peace no longer has jurisdiction over the matter., Opinion No. 98-427, La. Atty. Gen. Op. No. 1998-427; 1998 La. AG LEXIS 536.

Pursuant to La. C.Cr.P. art. 335, district courts may employ the services of private companies to monitor and supervise pretrial defendants who have been released on bail and are awaiting trial. Furthermore, although the services of private companies may be utilized in pretrial intervention programs, state courts do not have the authority to choose how and by whom such programs are administered. Instead, these programs are the domain of the district attorney in charge of prosecuting the criminal defendant., Opinion No. 98-482A, La. Atty. Gen. Op. No. 1998-482; 1999 La. AG LEXIS 150.

A judge of the Traffic Court of New Orleans is only authorized to fix bail in criminal cases within the court’s trial jurisdiction., Opinion No. 02-0255, La. Atty. Gen. Op. No. 2002-0255; 2002 La. AG LEXIS 451.

“First, a person may be arrested for the refusal to sign a traffic citation, but not for the violation of ‘resisting arrest.’ Second, the type of bail, the amount, and the manner in which it is executed, is within the discretion of the city court judge or mayor’s court judge, as long as it is not contrary to any other law. However, once fixed by the court, the defendant, in posting the bond shall have the right to select either a commercial surety, a secured personal surety, or a cash deposit.” Third, when the driver’s clasp is fastened, but the shoulder and/or chest harness is not properly across the chest and shoulder, then the safety belt is not “properly fastened about the body” and La. Rev. Stat. Ann. § 32:295.1 has been violated. Finally, the law specifically does provide for certain instances where the deposit of the driver’s license in lieu of bail is an option. Opinion No. 06-0189. 2006 La. AG LEXIS 309.

Since La. Rev. Stat. Ann. § 15:764 only allows appearance summons for violations of municipal ordinances, the Lafayette Parish Sheriff may not use § 15:764 to issue an appearance summons to any person charged under La. Rev. Stat. Ann. § 14:98, driving while intoxicated, in lieu of formal booking. Additionally, since La. Code Crim. Proc. Ann. art. 336.2 requires an ignition interlock device as a bond condition for a person charged with any violation of a parish or municipal ordinance for driving while intoxicated or charged with a second offense or higher violation of § 14:98, the Sheriff may not issue an appearance summons in lieu of formal booking of a person charged with driving while intoxicated. Opinion No. 07-0304. 2007 La. AG LEXIS 258.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Trial Procedure. 44 La. L. Rev. 301 (November, 1983).

Art. 334. Factors in determining amount of bail.

The amount of bail shall be such that, in the judgment of the court, commissioner, or magistrate, it will insure the presence of the defendant, as required, and the safety of any other person and the community, having regard to:

(1) The seriousness of the offense charged, including but not limited to whether the offense is a crime of violence or involves a controlled dangerous substance.

(2) The weight of the evidence against the defendant.

(3) The previous criminal record of the defendant.

(4) The ability of the defendant to give bail.

(5) The nature and seriousness of the danger to any other person or the community that would be posed by the defendant’s release.

(6) The defendant’s voluntary participation in a pretrial drug testing program.

(7) The absence or presence of any controlled dangerous substance in the defendant’s blood at the time of arrest.

(8) Whether the defendant is currently out on bond on a previous felony arrest for which he is awaiting institution of prosecution, arraignment, trial, or sentencing.

(9) Any other circumstances affecting the probability of defendant’s appearance.

(10) The type or form of bail. (Acts 1993, No. 834, § 1, eff. June 22, 1993; Acts 1995, No. 853, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is a restatement of the rules of the source provision. The A.L.I. Code does not include a comparable provision. The article is retained to safeguard the state’s interest against claims of creditors of the depositor.

(b) The requirement that assignment of the security shall be evidenced by an authentic act filed in the court is for the state’s protection when the deposited securities are delivered to the assignee upon fulfillment of the conditions of the bail undertaking.

(c) The authentic act is defined in R.C.C. Art. 2334.
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CRIMINAL LAW & PROCEDURE

• Bail

•• Conditions of Release. — Former La. Code Crim. Proc. Ann. art. 317(2) (now La. Code Crim. Proc. Ann. art. 334), which allowed for consideration of the weight of the evidence against a defendant in determining the amount of bail, only applied in cases involving bail after conviction, excepting capital cases and cases where bail is fixed after a preliminary hearing. State v. Jones, 252 LA. 903, 215 So. 2d 108, 1968 La. LEXIS 2674 (Oct. 25, 1968).

Former La. Code Crim. Proc. Ann. art. 317(2) (now La. Code Crim. Proc. Ann. art. 334), which allowed for consideration of the weight of the offense against a defendant, did not authorize a trial court to allow cross-examination of a defendant’s guilt in the underlying offenses during a hearing on reduction of bail. State v. Jones, 252 LA. 903, 215 So. 2d 108, 1968 La. LEXIS 2652 (Oct. 10, 1968).

•• Hearings. — Where defendant’s motion to fix bail under La. Code Crim. Proc. Ann. art. 296 did not address any of the factors in La. Code Crim. Proc. Ann. art. 334 to be considered in setting bail and was a guise to conduct discovery beyond that allowed under La. Code Crim. Proc. Ann. arts. 716-723, the State was not required to produce its witness, a rape victim, at the hearing. State v. Dorsey, 650 So. 2d 1204, 1995 La. App. LEXIS 303 (Feb. 16, 1995).

Art. 334.1. Felony involving firearm; bail.

The court shall not release any defendant who has been arrested for a felony offense, an element of which is the discharge, use, or possession of a firearm on his personal undertaking without security or with an unsecured personal surety. (Acts 2006, No. 811, § 1, eff. Aug. 15, 2006; Acts 2010, No. 914, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 914 substituted “bail” for “release on own recognizance prohibited” in the section heading; and deleted “Notwithstanding any provisions of law to the contrary” at the beginning, deleted “on his own recognizance” following “defendant,” added “on his personal undertaking without security or with an unsecured personal surety” at the end and made a related change.

Art. 334.2. Arrest for a crime of violence or domestic abuse battery; release on own recognizance prohibited.

Notwithstanding any other provision of law to the contrary, any defendant who has been arrested for domestic abuse battery or for a crime of violence as defined in R.S. 14:2(B) shall not be released by the court on his own recognizance or on the signature of any other person. (Acts 2008, No. 66, § 1, eff. Aug. 15, 2008; Acts 2010, No. 479, § 1, eff. Aug. 15, 2010; Acts 2010, No. 584, § 1, eff. Aug. 15, 2010.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute merged La. C.Cr.P. Art. 334.2, as amended by Acts 2010, No. 479, § 1, with La. C.Cr.P. Art. 334.2, as amended by Acts 2010, No. 584, § 1.

2010 Amendments. — The 2010 amendment by No. 479 rewrote the section, which formerly read: “Notwithstanding any other provision of law to the contrary, the court shall not release any defendant on his own recognizance or on the signature of any other person without posting bail, who has been for a crime of violence as defined in R.S. 14:2(B).”

The 2010 amendment by No. 584 added “or domestic abuse battery” in the section heading and a similar change in the section.

Art. 334.3. Prohibition on subsequent bail obligation following revocation or forfeiture; certain offenses.

A. (1) Notwithstanding any other provision of law to the contrary, no person released on any type of bail or released on the signature of any other person on one or more criminal charges and where bail has been revoked or is subject to forfeiture may be readmitted to bail or released on the signature of any other person on those same charges, if that person did not voluntarily surrender following the revocation or forfeiture.

(2) Any person who voluntarily surrenders following revocation or forfeiture of bail may be released only on bail with a commercial surety and in an amount higher than the original bail.

(3) Notwithstanding any other provision of law to the contrary, no person who qualifies for bail under Subparagraph (2) of this Paragraph may be readmitted to any type of bail if that bail has been revoked or is subject to forfeiture.

(4) Notwithstanding the provisions of Subparagraphs (2) and (3) of this Paragraph, after a contradictory hearing, any person who voluntarily surrenders following revocation or forfeiture of bail may be released on the forfeited or revoked bail provided the revocation or forfeiture of the bail is rescinded by the court and the surety is present or represented at the hearing and consents. Previous instances of revocation or forfeiture of bail in unrelated cases is admissible at that contradictory hearing. The relief shall be available only at the first instance of revocation or forfeiture of that bail and within six months of the forfeiture of the bail.

B. For the purposes of this Article, “voluntarily surrender” means personal appearance without confinement by a law enforcement officer or bail recovery agent.

C. The provisions of this Article shall only apply to either of the following:

(1) A person charged with a crime of violence as defined by R.S. 14:2(B) which carries a minimum mandatory sentence of imprisonment upon conviction.

(2) A person charged with the production, manufacture, distribution, or dispensing or possession with intent to produce, manufacture, distribute, or dispense a controlled dangerous substance as defined by the Louisiana Controlled Dangerous Substances Law. (Acts 2008, No. 659, § 1, eff. Aug. 15, 2008; Acts 2010, No. 892, § 1, eff. Aug. 15, 2010; Acts 2010, No. 914, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 892 added (A)(4).

The 2010 amendment by No. 914 substituted “on bail with a commercial surety” for “on bail through a commercial surety” in (A)(2).

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated C.Cr.P. Art. 334.2, as enacted by Acts 2008, No. 659, § 1, as C.Cr.P. Art. 334.3.

Art. 334.4. Arrest for certain crimes; release on own recognizance prohibited.

Notwithstanding any other provision of law to the contrary, any defendant who has been arrested for any of the following crimes shall not be released by the court on the defendant’s own recognizance or on the signature of any other person:

(1) R.S. 14:32.1 (vehicular homicide).

(2) R.S. 14:40.3 (cyberstalking), if the person has two prior convictions for the same offense.

(3) R.S. 14:44.2 (aggravated kidnapping of a child).

(4) R.S. 14:79 (violation of protective orders), if the person has a prior conviction for the same offense.

(5) R.S. 14:87.1 (killing a child during delivery).

(6) R.S. 14:87.2 (human experimentation).

(7) R.S. 14:93.3 (cruelty to the infirmed), if the person has a prior conviction for the same offense.

(8) R.S. 14:98 (operating a vehicle while intoxicated), if the person has a prior conviction for the same offense.

(9) R.S. 14:102.1(B)(aggravated cruelty to animals).

(10) R.S. 14:102.8 (injuring or killing of a police animal).

(11) The production, manufacturing, distribution, or dispensing or the possession with the intent to produce, manufacture, distribute or dispense a controlled dangerous substance in violation of R.S. 40:966(B), 967(B), 968(B) or 969(B) or 970(B) of the Uniform Controlled Dangerous Substances Law. (Acts 2012, No. 773, § 1, eff. Aug. 1, 2012.)

LSLI 2012 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute changed “967(B), 968(B) or 969(B) or 970(B)” to “967(B), 968(B), 969(B), or 970(B)” in Subsection (11) of La. C.C.P. Art. 334.4, as enacted by Acts 2012, No. 773, § 1.

Art. 334.5. Reinstatement of bail following dismissal of case by prosecution; conditions.

A. When the district attorney dismisses an indictment or information and institutes a subsequent indictment or information for the same offense or for a lesser offense based on the same facts, the court shall reinstate any bail discharged when the district attorney dismissed the initial indictment or information if the surety consents to the reinstatement expressly and in writing.

B. Orleans Parish district judges with criminal jurisdiction sitting en banc may adopt rules effectuating telephonic communication and verification of bonds and releases.

C. Nothing in this Article limits the court’s authority to increase or reduce bail pursuant to Article 342. (Acts 2012, No. 748, § 1, eff. Aug. 1, 2012.)

LSLI 2012 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated Code of Civil Procedure Article 334.4, as enacted by Acts 2012, No. 581, § 1, as Code of Civil procedure Article 334.5.

Art. 335. Other conditions related to the appearance of defendant.

The court may impose any additional condition of release that is reasonably related to assuring the appearance of the defendant before the court. Violation of such condition by the defendant shall be considered as a constructive contempt of court, and shall be grounds for revocation of bail, but does not give rise to a forfeiture. (Acts 1993, No. 834, § 1, eff. June 22, 1993.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This general authorization for the substitution of one type of bail for another was drafted after a careful study of corresponding Sec. 88 of the A.L.I. Code of Criminal Procedure and of the security provisions in the tutorship articles of the Louisiana Code of Civil Procedure. It authorizes the substitution of cash bail for a surety, or vice versa. This is in conformity with the 1928 Louisiana Code of Criminal Procedure, which provided for the substitution of cash bail for a bail bond in Arts. 97 and 98 (confusingly combining authority for the original and substitute deposit of cash bail), and separately provided in Art. 102 for the redemption of deposited securities and cash upon the posting of a sufficient and approved bail bond.

(b) Appropriate safeguards are provided by the requirements that the substitution must be made before a breach of the undertaking and with approval of the court.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Pursuant to La. C.Cr.P. Art. 335, district courts may employ the services of private companies to monitor and supervise pretrial defendants who have been released on bail and are awaiting trial. Furthermore, although the services of private companies may be utilized in pretrial intervention programs, state courts do not have the authority to choose how and by whom such programs are administered. Instead, these programs are the domain of the district attorney in charge of prosecuting the criminal defendant., Opinion No. 98-482A, La. Atty. Gen. Op. No. 1998-482; 1999 La. AG LEXIS 150.

Art. 335.1. Offenses against a family or household member or dating partner; provisions for forfeiture, arrest, modification.

A. (1) In determining conditions of release of a defendant who is alleged to have committed an offense against the defendant’s family or household member, as defined in R.S. 46:2132(4), or against the defendant’s dating partner, as defined in R.S. 46:2151, or who is alleged to have committed the offense of domestic abuse battery under the provisions of R.S. 14:35.3, or who is alleged to have committed the offense of stalking under the provisions of R.S. 14:40.2, the court shall consider whether the defendant poses a threat or danger to the victim. If the court determines that the defendant poses such a threat or danger, it shall require as a condition of bail that the defendant refrain from going to the residence or household of the victim, the victim’s school, and the victim’s place of employment or otherwise contacting the victim in any manner whatsoever, and shall refrain from having any further contact with the victim.

(2) (a) In addition, the court may order the defendant to be equipped with a global positioning monitoring system as a condition of release on bail pursuant to Paragraph B of this Article.

(b) In determining whether to order a defendant, as a condition of release on bail, to participate in global positioning system monitoring, the court shall consider the likelihood that the defendant’s participation in global positioning system monitoring will deter the defendant from seeking to harm, injure, or otherwise threaten the victim prior to trial.

(c) The defendant shall be released on bail pursuant to the provisions of this Article only if he agrees to pay the cost of the global positioning monitoring system and monitoring fees associated with the device, or agrees to perform community service in lieu of paying such costs.

B. (1) (a) If the court orders the defendant to be equipped with a global positioning monitoring system as a condition of release on bail, the court may order the defendant, with the informed consent of the victim, to provide the victim of the charged crime with an electronic receptor device which is capable of receiving the global positioning system information and which notifies the victim if the defendant is located within an established proximity to the victim.

(b) The court, in consultation with the victim, shall determine which areas the defendant shall be prohibited from accessing and shall establish the proximity to the victim within which a defendant shall be excluded. In making this determination, the court shall consider a list, provided by the victim, which includes those areas from which the victim desires the defendant to be excluded.

(2) The victim shall be furnished with telephone contact information for the local law enforcement agency in order to request immediate assistance if the defendant is located within that proximity to the victim.

(3) The court shall order the global positioning monitoring system provider to program the system to notify local law enforcement if the defendant violates the order.

(4) The victim, at any time, may request that the court terminate the victim’s participation in the global positioning monitoring system of the defendant.

(5) The court shall not impose sanctions on the victim for refusing to participate in global positioning system monitoring provided for in this Paragraph.

C. For the purpose of this Article:

(1) “Global positioning monitoring system” means a system that electronically determines and reports the location of an individual by means of an ankle bracelet transmitter or similar device worn by the individual that transmits latitude and longitude data to monitoring authorities through global positioning satellite technology but does not contain or operate any global positioning system technology or radio frequency identification technology or similar technology that is implanted in or otherwise invades or violates the corporeal body of the individual.

(2) “Informed consent” means that the victim was given information concerning all of the following before consenting to participate in global positioning system monitoring:

(a) The victim’s right to refuse to participate in global positioning system monitoring and the process for requesting the court to determine the victim’s participation after it has been ordered.

(b) The manner in which the global positioning monitoring system technology functions and the risks and limitations of that technology, and the extent to which the system will track and record the victim’s location and movements.

(c) The boundaries imposed on the defendant during the global positioning system monitoring.

(d) Sanctions that the court may impose on the defendant for violating an order issued under this Article.

(e) The procedure that the victim is to follow if the defendant violates an order issued under this Article or if global positioning monitoring system equipment fails.

(f) Identification of support services available to assist the victim to develop a safety plan to use if the court’s order issued under this Article is violated or if the global positioning monitoring system equipment fails.

(g) Identification of community services available to assist the victim in obtaining shelter, counseling, education, child care, legal representation, and other help in addressing the consequences and effects of domestic violence or stalking.

(h) The nonconfidential nature of the victim’s communications with the court concerning global positioning system monitoring and the restrictions to be imposed upon the defendant’s movements.

D. A violation of the conditions of release may be punishable by the forfeiture of bail and the issuance of a bench warrant for the defendant’s arrest or remanding the defendant to custody or a modification of the terms of bail. (Acts 1994, 3rd Ex. Sess., No. 70, § 3; Acts 1999, No. 963, § 3, eff. Aug. 15, 1999; Acts 2003, No. 750, § 2, eff. Aug. 15, 2003; Acts 2010, No. 126, § 1, eff. Aug. 15, 2010.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Article” for “Section” in the introductory language of (C) and in (C)(2)(d) through (C)(2)(f), as amended by Acts 2010, No. 126, § 1.

2010 Amendments. — The 2010 amendment by No. 126 added the (A)(1) designation; added “or who is alleged to have committed the offense of domestic abuse battery under the provisions of R.S. 14:35.3” in (A)(1); added (A)(2), (B) and (C); and redesignated former (B) as (D).

2003 Amendments. — Acts 2003, No. 750, § 2, effective August 15, 2003, inserted “or against the defendant’s dating partner, as defined in R.S. 46:2151,” in (A).

1999 Amendments. — Acts 1999, No. 963, § 3, effective August 15, 1999, inserted “or who is alleged to have committed the offense of stalking under the provisions of R.S. 14:40.2” in the first sentence.

Art. 335.2. Stalking; conditions of release.

A. In determining conditions of release of a defendant who is alleged to have committed the crime of stalking pursuant to the provisions of R.S. 14:40.2, the court shall consider whether the defendant poses a threat or danger to the victim. If the court determines that the defendant poses such a threat or danger, it shall require as a condition of bail that the defendant refrain from going to the residence or household of the victim, the victim’s school, and the victim’s place of employment, or otherwise contacting the victim in any manner whatsoever, and shall refrain from having any further contact with the victim.

B. A violation of the conditions of release may be punishable by the forfeiture of bail and issuance of a bench warrant for the arrest of the defendant or remanding the defendant to custody or a modification of the terms of bail.

C. If, as part of a bail restriction, an order is issued pursuant to the provisions of this Article, the judge shall cause to have prepared a Uniform Abuse Prevention Order, as provided in R.S. 46:2136.2, shall sign such order, and shall forward it to the clerk of court for filing, all without delay. The clerk of the issuing court shall transmit the Uniform Abuse Prevention Order to the Louisiana Protective Order Registry, R.S. 46:2136.2(A), by facsimile transmission, mail, or direct electronic input, where available, as expeditiously as possible, but no later than the end of the next business day after the order is filed with the clerk of court. (Acts 2012, No. 197, § 3, eff. Aug. 1, 2012.)

Art. 336. Release conditioned on participation in pretrial drug testing program.

A. (1) Every person arrested for a violation of the Uniform Controlled Dangerous Substances Law or a crime of violence as provided in R.S. 14:2(B) shall be required to submit to a pretrial drug test for the presence of designated substances in accordance with the provisions of this Article and rules of court governing such testing. A person arrested for the above referenced crimes, who tests positive for the presence of one or more of the designated substances set forth in Subparagraph (2) of Paragraph B of this Article or any person arrested for a violation of R.S. 40:961 through 1036, if released by order of court on his personal surety, shall meet the requirements of Article 315 for a personal surety and shall, as a condition of bail, be required to participate in a pretrial drug testing program.

(2) Every person arrested for a felony, not otherwise required to submit to a pretrial drug test as provided for in Subparagraph (1) of this Paragraph, may be required to submit to a pretrial drug test for the presence of designated substances in accordance with the provisions of this Article and rules of court governing such testing. A person arrested for a felony who tests positive for the presence of one or more of the designated substances set forth in Subparagraph (2) of Paragraph B of this Article or any person arrested for a violation of R.S. 40:961 through 1036, if released by order of court on his personal surety, shall meet the requirements of Article 315 for a personal surety and may, as a condition of bail, be required to participate in a pretrial drug testing program.

(3) Every person arrested for a misdemeanor may be required to submit to a pretrial drug test for the presence of designated substances in accordance with the provisions of this Article and rules of court governing such testing. A person arrested for a misdemeanor who tests positive for the presence of one or more of the designated substances set forth in Subparagraph (2) of Paragraph B of this Article or any person arrested for a violation of R.S. 40:961 through 1036, if released by order of court on his personal surety, shall meet the requirements of Article 315 for a personal surety and may, as a condition of bail, be required to participate in a pretrial drug testing program.

(4) The provisions of this Paragraph requiring mandatory pretrial drug testing shall be contingent upon receipt of adequate funding to cover the costs of such testing, as provided in Paragraph E of this Article.

B. The court may, and in all municipalities with a population of three hundred thousand or more persons shall, implement a pretrial drug testing program which shall provide for the following:

(1) Mandatory participation for all persons arrested for violations of state law.

(2) Drug testing to determine the presence of phencyclidine (PCP), opiates (heroin), cocaine, methadone, amphetamines, or marijuana, prior to first court appearance and random testing thereafter to verify that the person is drug free.

(3) Restrictions on the use of any and all test results to ensure that they are used only for the benefit of the court to determine appropriate conditions of release, monitoring compliance with court orders, and assisting in determining appropriate sentences. A form statement shall be signed by the law enforcement agency and the person in custody stipulating that under no circumstances shall the information be used as evidence or as the basis for additional charges.

(4) Reasonable testing procedures to ensure the fair administration of the test and protection for the chain of custody for any evidence obtained.

C. If the person fails to comply with the pretrial drug testing program rules, the court may hold him in contempt and impose sanctions the court deems appropriate, including the posting of additional bail.

D. No person shall be released under the provisions of the pretrial drug testing program unless he agrees to do the following:

(1) Submit to continued random testing to verify that he is drug free.

(2) Refrain from the use or possession of any controlled dangerous substance or any substance designated by the court.

E. The implementation of any pretrial drug testing program authorized pursuant to the provisions of this Article shall be contingent upon receipt by the court requiring the test of sufficient federal or other funding to conduct the testing program in accordance with the provisions of this Article and any rules of court.

F. No elected official who is in any way connected with the administration of the pretrial drug testing program provided for in this Article, either directly or indirectly, shall have any financial interest, either directly or indirectly, in any drug testing company participating in such pretrial drug testing program.

G. All contracts awarded to any drug testing company authorized to conduct the pretrial drug testing program provided for in this Article shall be awarded in accordance with the provisions governing public bids, R.S. 38:2181 et seq. (Amended by Acts 1970, No. 442, § 1; Acts 1974, No. 693, § 1; Acts 1976, No. 537, § 1; Acts 1993, No. 834, § 1, eff. June 22, 1993; Acts 1997, No. 1189, § 1, eff. Aug. 15, 1997; Acts 2004 No. 567, § 1, eff. Aug. 15, 2004; Acts 2011, 1st Ex. Sess., No. 16, § 1, eff. June 12, 2011.)

2011 1st Extraordinary Session Amendments. — The 2011 amendment by No. 16 substituted “municipalities with a population of three hundred thousand” for “parishes with a population of four hundred thousand” in the introductory language of (B).

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “R.S. 14:2(B)” for “R.S. 14:2(13)” in (A)(1), as amended by Acts 2006, No. 72, § 1.

2004 Amendments. — Acts 2004, No. 567, § 1, effective August 15, 2004, added (A)(2) and redesignated former (2) and (3) accordingly.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article applies to arrests for both felonies and misdemeanors. It is not mandatory. Legislation authorizing release on a defendant’s own recognizance has been urged by the New York State District Attorney’s Association (N.Y. State Dist. Attys., Legislative Proposals 5-7, 1957) for the following reasons: to encourage both courts and prosecutors to make greater use of release on own recognizance instead of bail; to relieve defendants of the economic hardships of bail; to diminish contacts between defendants and occasional bondsmen-lawyer type combinations; and to alleviate the overcrowding of detention facilities. If the accused is a financially responsible person, release on his own bail undertaking is consistent with the purpose of bail. The court has reasonable assurance that the accused will appear for trial, without placing undue burdens upon him. The personal bail undertaking takes the place of the bail bond or security posted in other cases. If the accused fails to appear as commanded a judgment in the amount of the bail undertaking can be obtained and enforced against him. If the accused is a nonresident or is financially irresponsible the court will ordinarily require a bail bond or the deposit of other security.

(b) The order of the court for the defendant’s release without giving special security may be a part of the original bail order, or may be subsequently issued as a separate order. The bail undertaking must be written; see Art. 331.

(c) R.S. 15:574.15 provides that any “elected officer of the State of Louisiana, or any parish . . . or of any municipality . . . has the power to parole, within such officer’s jurisdiction, a person arrested and detained for the violation of any criminal or quasi criminal ordinance of any municipality which has a population of more than 250,000 persons.” The defendant is released without any bail obligation, simply on his promise to appear at a specified date and place. Because of the population limitation, R.S. 15:574.15 applies only to arrests for violation of ordinances of the City of New Orleans. The provisions of R.S. 15:574.15, having such a limited application, are retained in Title 15 of the Revised Statutes.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Justices of the Peace, throughout their territorial jurisdiction, may fix bail for offenses not capital or necessarily punishable by hard labor. Furthermore, that once formal charges are filed and the case is allotted to a section of the court the Justice of the Peace no longer has jurisdiction over the matter., Opinion 98-427, La. Atty. Gen. Op. No. 1998-427; 1998 La. AG LEXIS 536.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Trial Procedure. 44 La. L. Rev. 301 (November, 1983).

Art. 336.1. Conditions of release on bail; aggravated rape.

A. In making a determination relative to the granting of release or the conditions of such release of a defendant who is alleged to have committed the offense of aggravated rape as provided in R.S. 14:42(A)(4), the court shall take into consideration the previous criminal record of the defendant; any potential threat or danger the defendant poses to the victim, the family of the victim, or to any member of the public, especially children; and any statistical evidence prepared by the United States Department of Justice relative to the likelihood of such defendant or any person in general who has raped or molested victims under the age of thirteen years to commit sexual offenses against a victim under the age of thirteen in the future.

B. Any person who is indicted for the crime of aggravated rape as provided in R.S. 14:42 shall, as a condition of bail, be required to wear an electronic monitoring device and to be placed under active electronic monitoring. The conditions of the electronic monitoring shall be determined by the court, and may include but not be limited to limitation of the defendant’s activities outside of the home and curfew. The defendant may be required to pay a reasonable supervision fee to the supervising agency to defray the cost of the required electronic monitoring. A violation of the conditions of bail may be punishable by the forfeiture of bail and the issuance of a bench warrant for the defendant’s arrest or remanding the defendant to custody or a modification of the terms of bail. (Acts 2003, No. 795, § 1.)

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Trial Procedure. 44 La. L. Rev. 301 (November, 1983).

Art. 336.2. Conditions of release on bail; operating a vehicle while intoxicated.

The court shall require as a condition of release on bail that any person who is charged with a second or subsequent violation of R.S. 14:32.1, 39.1, 39.2, 98, 98.1, or a parish or municipal ordinance that prohibits the operation of a motor vehicle while under the influence of alcohol or drugs to install an ignition interlock device on any vehicle which he operates. The defendant shall have fifteen days from the date that he is released on bail to comply with this requirement, and the ignition interlock device shall remain on the vehicle or vehicles during the pendency of the criminal proceedings. Failure to comply with this condition of release shall result in the revocation of bail and reincarceration of the defendant. Under exceptional circumstances, the court may waive the provisions of this Article but shall indicate the reasons therefor to the law enforcement agency who has custody of the alleged offender documentation. (Acts 2005, No. 381, § 1, eff. Aug. 15, 2005.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Since La. Rev. Stat. Ann. § 15:764 only allows appearance summons for violations of municipal ordinances, the Lafayette Parish Sheriff may not use § 15:764 to issue an appearance summons to any person charged under La. Rev. Stat. Ann. § 14:98, driving while intoxicated, in lieu of formal booking. Additionally, since La. Code Crim. Proc. Ann. art. 336.2 requires an ignition interlock device as a bond condition for a person charged with any violation of a parish or municipal ordinance for driving while intoxicated or charged with a second offense or higher violation of § 14:98, the Sheriff may not issue an appearance summons in lieu of formal booking of a person charged with driving while intoxicated. Opinion No. 07-0304. 2007 La. AG LEXIS 258.

Art. 337. Juvenile records to determine bail.

A. For the purpose of fixing bail, a magistrate may make a written request of any juvenile court for an abstract containing only the delinquent acts of a defendant currently before the requesting magistrate. The request shall be promptly complied with; however, not more than forty-eight hours, exclusive of Saturdays, Sundays, and legal holidays, shall lapse before the requested information is deposited in the mail, addressed to the requesting court.

B. The requesting court shall not copy, duplicate, or otherwise reproduce such juvenile records, and these shall be deposited in the mail and addressed to the issuing juvenile court within seventy-two hours, exclusive of Saturdays, Sundays, and legal holidays, after bail is determined.

C. Failure to comply with the provisions of this Article shall subject the violating court to disciplinary action by the Supreme Court of Louisiana upon receipt by the judicial administrator of the supreme court of a written complaint, subsequently substantiated. (Amended by Acts 1981, No. 218, § 1; Acts 1987, No. 728, § 1; Acts 1993, No. 834, § 1, eff. June 22, 1993.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is substantially the same as former R.S. 15:106.1 (Act 192 of 1958). It is particularly important because of the liberalized procedures for fixing bail. In a majority of cases the appearance date will not be set at the time when the defendant enters into the bail undertaking. Also, under Art. 330 the defendant on bail will be subject to all orders and process of the court. In such cases it is important that the surety be notified of the time, place, and date of the defendant’s required appearance.

The requirement of notice to the surety is particularly significant if the bail bond is executed by a personal surety. It affords him the opportunity to avoid a breach by making sure that the defendant is present at the time ordered.

(b) The court may authorize mailing of notice by the clerk, as well as delivery of notice by the sheriff. C.C.P. Art. 1572 authorizes mailing of the notice of the date of trial.

(c) The notice requirement is limited to felony cases, for it is not practicable to require two or three days’ prior written notice to the surety in misdemeanor cases, especially those tried in city courts, which are frequently set for trial the next day after the arrest. The appearance date for misdemeanor trials will usually be fixed or available when the bail bond is given and can be specified in the bond. The court may, in its discretion, order that notice be given to sureties on misdemeanor bail bonds.

(d) The notice requirement is stated in terms of days, rather than in hours as was formerly done. Thus, under this article the notice is subject to the general rule that the day of receipt is not a day to be counted. See Art. 13, Computation of Time.

(e) Notice is not required after the defendant has appeared as ordered and the case was continued to a specific date, because then the surety has full opportunity to easily determine the new appearance date and protect his interests accordingly.

(f) Failure to give the required notice does not completely release the surety from his bail undertaking, but protects the surety from a.

forfeiture for only the particular day on which the defendant failed to appear and for which the surety was not given notice.
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CRIMINAL LAW & PROCEDURE

• Preliminary Proceedings

•• Arraignments

••• General Overview. — In order for the state to seek forfeiture of a bail bond, a defendant need not receive actual notice of his arraignment date under La. Code Crim. Proc. Ann. art. 337 because otherwise a defendant could thwart the state’s efforts to deliver notice and would never be obligated to appear in court. State v. Anthony, 525 So. 2d 247, 1988 La. App. LEXIS 919 (Apr. 18, 1988).

• Bail

•• Forfeitures. — Bond forfeitures, and the seizure of funds in a bondman’s possession after the bonded defendants failed to appear in court, were proper, where no notice to a defendant was required under La. Code Crim. Proc. Ann. art. 337. State v. Adkins, 621 So. 2d 656, 1993 La. App. LEXIS 2488 (June 25, 1993), writ of certiorari denied by 629 So. 2d 1126, 1993 La. LEXIS 3516 (La. 1993).

Where defendant failed to appear at trial, notice to defendant of the bond forfeiture hearing was not required under La. Code Crim. Proc. Ann. art. 337. State v. McCreary, 619 So. 2d 755, 1993 La. App. LEXIS 1946 (May 27, 1993).

In bail bond forfeiture proceeding, a district court’s order of forfeiture was annulled because no notice of a forfeiture hearing, as required under La. Code Crim. Proc. Ann. art. 337, was served on the surety’s designated agent and also required under the La. Code Civ. Proc. Ann. art. 1261. State v. Robinson, 504 So. 2d 1160, 1987 La. App. LEXIS 9099 (Mar. 16, 1987).

Because the defendants posted a bond, the defendants had the burden to be present at all criminal proceedings or face a bond forfeiture. State v. Henderson, 471 So. 2d 958, 1985 La. App. LEXIS 8662 (June 12, 1985), reversed by 475 So. 2d 1098, 1985 La. LEXIS 9450 (La. 1985).

•• Sureties. — Sureties were subject to the forfeiture of an appearance bond where the criminal defendant failed to appear for trial; the sureties’ motion for a new trial filed two years later was properly denied as untimely where it was clear that they had notice of the forfeiture at the time it occurred. State v. Hudson, 261 LA. 555, 260 So. 2d 621, 1972 La. LEXIS 5203 (Apr. 13, 1972).

Art. 338. Form and contents of bail order.

An order fixing bail shall be in writing, set the type and a single amount of bail for each charge, designate the officer or officers authorized to accept the bail, and shall be signed by the magistrate. An order fixing bail may issue on request of the state or defendant, or on the initiative of the judge or magistrate. (Acts 1983, No. 370, § 1; Acts 1993, No. 834, § 1, eff. June 22, 1993; Acts 1995, No. 989, § 1; Acts 1999, No. 676, § 1, eff. Aug. 15, 1999; Acts 1999, No. 1272, § 1, eff. Aug. 15, 1999; Acts 2010, No. 914, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 914 rewrote the second sentence, which formerly read: “The order may issue on motion of the state or defendant, or on the magistrate’s own initiative” and deleted the third sentence, which read: “In any parish with a population in excess of four hundred ninety thousand, as established by the 1990 U.S. Decennial Census, the magistrate or district court shall hold a contradictory hearing prior to fixing bail in any felony case.”

1999 Amendments. — Acts 1999, No. 676, § 1, August 15, 1999, inserted “as established by the 1990 U.S. Decennial Census.”

Acts 1999, No. 1272, § 1, effective August 15, 1999, substituted “set the type and a single amount of bail for each charge, designate” for “specify the amount and type of the bail, and designate” in the first sentence.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article continues the broad surrender provisions of former R.S. 15:110, as amended by Act 220 of 1964, but adopts the simpler method of surrender set out in Secs. 92 and 93(1) of the A.L.I. Code of Criminal Procedure. The provision relieving the surety of responsibility after surrender of the defendant within the time allowed by law for setting aside a judgment of forfeiture of the bail bond permits surrender of the defendant and release of the surety within the six-month period for setting aside a judgment of forfeiture under the provisions of former R.S. 15:108(B), as amended by Act 220 of 1964, which are retained in the new Code of Criminal Procedure Ancillaries chapter of Title 15 of the Revised Statutes.

(b) The official to whom the surrender must be made is the officer to whose custody the defendant was or would have been committed. This is a matter upon which the law differs widely in the various states. The A.L.I. Commentary lists nine states that require “that surrender shall be made to the official to whose custody he (defendant) was committed,” and six that provide for surrender “in open court or to the sheriff.” The Commentary cites no other state with an archaic provision like Louisiana’s former Art. 110, which required that the surrender had to be “within the four walls of the prison of the parish or to the sheriff or his deputy, in open court.” The phrases “in Open court” and “within the four walls of the prison of the parish,” especially the latter, resulted in some uncertainty. Surrender directly to the official to whom the defendant was or would have been committed is more appropriate. After such surrender the defendant is in the same position as if he had been committed into custody without bail.
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CRIMINAL LAW & PROCEDURE

• Bail

•• Sureties. — Surety was released of its obligation on a bond where a defendant appeared voluntarily before the court and the State did not take the defendant into custody; that the appearance was not a formal surrender did not act to preclude the surety’s release from liability on a bond. State v. Kimbrough, 613 So. 2d 782, 1993 La. App. LEXIS 277 (Jan. 28, 1993).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — This opinion clarifies the Louisiana law on bond setting and reduction, and sets forth that, under La. C.Cr.P. art. 338. bond reduction orders must be in writing when bond reduction hearings are mandatory under La. C.Cr.P. art. 342., Opinion No. 98-15, La. Atty. Gen. Op. No. 1998-15; 1998 La. AG LEXIS 150.

Justices of the Peace, throughout their territorial jurisdiction, may fix bail for offenses not capital or necessarily punishable by hard labor. Furthermore, that once formal charges are filed and the case is allotted to a section of the court the Justice of the Peace no longer has jurisdiction over the matter., Opinion 98-427, La. Atty. Gen. Op. No. 1998-427; 1998 La. AG LEXIS 536.

Local law enforcement officers may assist bounty hunters in locating and apprehending fugitives within their jurisdiction., Opinion No. 99-119, La. Atty. Gen. Op. No. 1999-119; 1999 La. AG LEXIS 157.

A bail bondsman may carry a non-concealed weapon and use reasonable force in order to arrest his principal. A bondsman who, after announcing his identify and purpose, has been wrongfully refused admittance, may use reasonable force to enter his principal’s residence in order to effectuate the arrest. There is no law requiring a bondsman to report to the sheriff upon arrival in a parish. However, there is a duty to promptly report the arrest of the principal to the nearest jail or police station., Opinion No. 01-70, La. Atty. Gen. Op. No. 2001-70; 2001 La. AG LEXIS 221.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Trial Procedure. 44 La. L. Rev. 301 (November, 1983).

Art. 339. [Repealed.]

Repealed by Acts 2010, No. 914, § 5, effective August 15, 2010. This section was derived from Acts 1983, No. 371, § 1; Acts 1993, No. 834, § 1, eff. June 22, 1993; Acts 1999, No. 142, § 1, eff. Aug. 15, 1999; Acts 2003, No. 955, § 1, eff. Aug. 15, 2003.

Art. 340. Amount of bail in felony cases; schedules of bail in noncapital cases.

A. Unless the bail is fixed by a schedule in accordance with Paragraph B, the amount of bail in felony cases shall be specifically fixed in each case. A person shall not be released on bail pursuant to a general order which authorizes the sheriff, or other officers, to take bail and fixes the amount thereof at a certain sum for particular felonies.

B. A schedule of bail according to the offense charged in noncapital felony cases may be fixed by a district court. The court order setting the bail schedule shall fix the amount of bail for each offense listed, designate the officer or officers authorized to accept the bail, and order that bail be taken in conformity with the schedule. It may also contain a general provision designating the amount of bail for any noncapital felony not listed in the schedule. A copy of the schedule shall be sent to all jails, sheriff’s offices, and police stations within the judicial district. A bail schedule may be revised or rescinded at any time.

C. A person charged with the commission of a felony for which bail is fixed by a schedule may give bail according to the schedule or demand a special order fixing bail.

D. Bail herein may be set above the scheduled amount if the court deems it appropriate or the district attorney moves for good cause to have the bail set above the scheduled amount and the court finds it appropriate.

E. Repealed by Acts 2010, No. 914, § 5, effective August 15, 2010. (Acts 1993, No. 850, § 1; Acts 1995, No. 989, § 1; Acts 1999, No. 665, § 1, eff. Aug. 15, 1999; Acts 2010, No. 914, § 5, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 914 deleted (E).

1999 Amendments. — Acts 1999, No. 665, § 1, August 15, 1999, in (E), inserted “as established by the 1990 U.S. Decennial Census.”

COMMENTARY

Louisiana Official Revision Comments

1966. — Although the 1928 Code of Criminal Procedure did not include a provision on this subject, the jurisprudence recognized the right of the surety to make the arrest. In State v. Cunningham, 10 La.Ann. 393 (1855) the court said: “But the better opinion is that a warrant was unnecessary to protect the bail in arresting his principal. [Citations omitted.] In the latter case, the court said that the power of bail to arrest and render the principal, does not depend upon any process, but results from the nature of the undertaking of bail.”
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CRIMINAL LAW & PROCEDURE

• Bail

•• Hearings. — Court found that La. Code Crim. Proc. Ann. art. 340(E) and 342 which required a contradictory hearing before fixing or modifying bail were unconstitutional because they denied arrested persons equal protection by subjecting them to an additional hearing, and they were local or special laws in violation of La. Const. art. III, § 12. State v. Brazley, 773 So. 2d 718, 2000 La. LEXIS 3039 (Nov. 28, 2000).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Local law enforcement officers may assist bounty hunters in locating and apprehending fugitives within their jurisdiction., Opinion No. 99-119, La. Atty. Gen. Op. No. 1999-119; 1999 La. AG LEXIS 157.

A bail bondsman may carry a non-concealed weapon and use reasonable force in order to arrest his principal. A bondsman who, after announcing his identify and purpose, has been wrongfully refused admittance, may use reasonable force to enter his principal’s residence in order to effectuate the arrest. There is no law requiring a bondsman to report to the sheriff upon arrival in a parish. However, there is a duty to promptly report the arrest of the principal to the nearest jail or police station., Opinion No. 01-70, La. Atty. Gen. Op. No. 2001-70; 2001 La. AG LEXIS 221.

Art. 341. Schedules of bail in misdemeanor cases.

A. Schedules of bail according to the offense charged in misdemeanor cases may be fixed by district, parish, and city courts for offenses within their respective trial jurisdictions. The type or form of bail shall not be set in the bail schedule. When more than one court has trial jurisdiction over an offense, the applicable bail schedule shall be that of the court in which the case is to be tried.

B. The court order setting the bail schedule shall fix the amount of bail for each offense listed, designate the officer or officers authorized to accept the bail, and order that bail be taken in conformity with the schedule. It may also contain a general provision designating the amount of bail for any misdemeanor not listed in the schedule. A copy of the schedule shall be sent to all jails, sheriff’s offices, and police stations within the judicial district, parish, or city, respectively. A bail schedule may be revised or rescinded at any time.

C. If a bail schedule has been set up and bail has not previously been specially fixed, a person charged with the commission of a misdemeanor has the right either to give bail according to the bail schedule, or to demand a special order fixing type or form of bail and amount of bail. (Acts 1986, No. 696, § 1; Acts 1993, No. 834, § 1, eff. June 22, 1993.)

COMMENTARY

Louisiana Official Revision Comments

1966. — In each situation enumerated in this article prompt reconsideration of the original bail order is appropriate.

Clause (2) covers situations where a bail bond becomes inadequate due to circumstances arising after it was fixed. The inadequacy may arise through a wide variety of circumstances, including death, change of residence, and financial reverses of the surety rendering him insufficient under the formula of Art. 324.

Clause (3), authorizing arrest and recommitment when the bail originally fixed is subsequently found to be inadequate, is particularly important because of the flexible provisions for the original fixing of bail. Also, new or newly discovered circumstances may render the original bail inadequate.

Art. 342. Increase or reduction of bail; sufficiency of security.

The court having trial jurisdiction over the offense charged, on its own motion or on motion of the state or defendant, for good cause, may either increase or reduce the amount of bail, or require new or additional security. For purposes of this Article, good cause for increase of bail specifically includes but is not limited to the rearrest of the defendant on offenses alleged to have been committed while out on bond. The modification of any bail order wherein a bail bond has been posted by a criminal defendant and his sureties shall upon said modification terminate the liability of the defendant and his sureties under the previously existing bail contract. A new bail must be posted in the amount of the new bail order. (Acts 1993, No. 834, § 1, eff. June 22, 1993; Acts 1999, No. 677, § 1, eff. Aug. 15, 1999; Acts 2010, No. 914, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 914 deleted the former third sentence, which read: “However, in any parish with a population in excess of four hundred ninety thousand, as established by the 1990 U.S. Decennial Census, the district court shall hold a contradictory hearing prior to a modification of the bail order.”

1999 Amendments. — Acts 1999, No. 677, § 1, August 15, 1999, inserted “as established by the 1990 U.S. Decennial Census.”

COMMENTARY

Louisiana Official Revision Comments

1966. — The changed circumstances of the case will be considered by the court in fixing the new bail under this article. Otherwise, the procedures and rules for the original fixing and making of bail are applicable.
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CRIMINAL LAW & PROCEDURE

• Bail

•• General Overview. — La. Code Crim. Proc. Ann. art. 342 did not cabin the criminal district court judge’s bail jurisdiction to the period after formal charges were accepted and the case was allotted to a specific regular court section. State v. Neisler, 633 So. 2d 1224, 1994 La. LEXIS 553 (Feb. 28, 1994).

•• Hearings. — Court found that La. Code Crim. Proc. Ann. art. 340(E) and 342 which required a contradictory hearing before fixing or modifying bail were unconstitutional because they denied arrested persons equal protection by subjecting them to an additional hearing, and they were local or special laws in violation of La. Const. art. III, § 12. State v. Brazley, 773 So. 2d 718, 2000 La. LEXIS 3039 (Nov. 28, 2000).

State’s remedy for any complaint about that district court’s compliance with La. Code Crim. Proc. Ann. art. 342 at a contradictory hearing was by application for supervisory review in the court of appeal pursuant to La. Const. art. V, § 10. State v. Jackson, 670 So. 2d 1215, 1996 La. LEXIS 888 (Mar. 22, 1996).

Pursuant to La. Code Crim. Proc. Ann. art. 342 in Orleans Parish modification of bail was only authorized after a contradictory hearing. State v. Neisler, 633 So. 2d 1224, 1994 La. LEXIS 553 (Feb. 28, 1994).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A court may order a person arrested if he fails to comply with a subpoena issued by that court; but is not required to order the arrest. The Sheriff from either the parish where the witness is found or where the attachment was issued may execute the order of arrest. If either is unavailable, legal process may be executed by the Constable or other court appointed officer., OPINION NUMBER 88-244, La. Atty. Gen. Op. No. 1988-244; 1988 La. AG LEXIS 142.

When a defendant has made a timely appearance, the court shall rescind the bond forfeiture and may release the defendant under the original bail obligation or set a new bail obligation., OPINION No. 94-479, La. Atty. Gen. Op. No. 1994-479; 1994 La. AG LEXIS 613.

When bail is properly set by a court having authority to fix bail, the defendant is provided with the right to seek to have that bail reduced. Further, when the defendant fails to appear in court, the court orders forfeiture of the bail, the surety may appeal the court’s ruling. However, once the surety has forfeited the bail to a proper court, the bail has been properly forfeited., OPINION No. 96-354, La. Atty. Gen. Op. No. 1996-354; 1996 La. AG LEXIS 454.

This opinion clarifies the Louisiana law on bond setting and reduction, and sets forth that, under La. C.Cr.P. art. 338. bond reduction orders must be in writing when bond reduction hearings are mandatory under La. C.Cr.P. art. 342., Opinion No. 98-15, La. Atty. Gen. Op. No. 1998-15; 1998 La. AG LEXIS 150.

Justices of the Peace, throughout their territorial jurisdiction, may fix bail for offenses not capital or necessarily punishable by hard labor. Furthermore, that once formal charges are filed and the case is allotted to a section of the court the Justice of the Peace no longer has jurisdiction over the matter., Opinion 98-427, La. Atty. Gen. Op. No. 1998-427; 1998 La. AG LEXIS 536.

Art. 343. Remedy for refusal of bail or excessive bail.

A person held may invoke the supervisory jurisdiction of the court of appeal on a claim that the trial court has improperly refused bail or a reduction of bail in a bailable case. (Amended by Acts 1968, No. 138, § 1; Acts 1993, No. 834, § 1, eff. June 22, 1993.)

COMMENTARY

Louisiana Official Revision Comments

1966. — This article is a codification of the jurisprudential rule. Under the jurisprudence there is no further liability in situations such as the death of the defendant prior to the appearance date [Reese v. United States, 9 Wall. 13, 19 L.Ed. 541 (1870); Taylor v. Taintor, 16 Wall. 366, 21 L.Ed. 287 (1873); Wilson v. State ex rel. Edmondson, 308 P.2d 315 (Okla. 1957)], the nolle prosequi of the indictment [State v. Bugg, 6 Rob. 63 (La. 1843)], and the conviction and sentencing of the defendant [Beasley v. State, 134 Tenn. 650, 18 S.W. 687 (1915)]. The article also applies to the bail bond of a defendant whose conviction is precluded by time limitations.
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CRIMINAL LAW & PROCEDURE

• Juries & Jurors

•• Challenges for Cause

••• General Overview. — The issue of whether or not a trial court has improperly refused bail is neither properly nor timely raised on appeal. The correct procedure is to invoke the supervisory jurisdiction of an appellate court through La. Code Crim. Proc. Ann. art. 343. Once a conviction has been either affirmed or reversed on appeal, the issue of post-conviction bail pending appeal is moot. State v. Ballard, 718 So. 2d 521, 1998 La. App. LEXIS 2382 (July 14, 1998), affirmed by La. 98-2198, 747 So. 2d 1077, 1999 La. LEXIS 2611 (La. Oct. 19, 1999).

Art. 344. Right to notice of time and place of defendant’s required appearance.

A. When a bail bond fixes an appearance date, the defendant appears as ordered, and notice of the next appearance date is given to the defendant, no additional notice of that appearance date is required to be given to the defendant or the personal surety or the commercial surety or the agent or bondsman who posted the bond for the commercial surety.

B. When a bail bond does not fix the appearance date, written notice of the time, date, and place the defendant is first ordered by the court to appear shall be given to the defendant or his duly appointed agent and his personal surety or the commercial surety or the agent or bondsman who posted the bond for the commercial surety.

C. If the defendant appears as ordered and the proceeding is continued to a specific date, the defendant and the personal surety or the commercial surety or the agent or bondsman who posted the bond for the commercial surety and who has been given initial notice pursuant to Paragraph A or B of this Article, need not be given notice of the new appearance date. If the defendant fails to appear as ordered, or the proceeding is not continued to a specific date, the defendant or his duly appointed agent, the personal surety or the agent or bondsman who posted the bond for the commercial surety shall be given notice of the new appearance date.

D. Notice required pursuant to the provisions of this Article to the defendant and the personal surety or the commercial surety or the agent or bondsman who posted the bond for the commercial surety shall be made to the address provided pursuant to Article 322. Notice may be:

(1) Delivered by an officer designated by the court at least two days prior to the appearance date.

(2) Mailed by United States first class mail at least five days prior to the appearance date.

E. Failure to give the notice required by this Article relieves the surety from liability on a judgment of bond forfeiture for the nonappearance of the defendant on that particular date. (Acts 1993, No. 834, § 1, eff. June 22, 1993; Acts 1995, No. 927, § 1; Acts 2006, No. 246, § 1, eff. Aug. 15, 2006; Acts 2010, No. 914, § 1, eff. Aug. 15, 2010; Acts 2012, No. 771, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 771 inserted “and who has been given initial notice pursuant to Paragraph A or B of this Article” in the first sentence of (C).

2010 Amendments. — The 2010 amendment by No. 914 rewrote (A) and (B); redesignated former (B)(1) and (B)(3) as (B) and (C); deleted (B)(2) and (B)(4); in (C), deleted “or his duly appointed agent” following “defendant” and added “the defendant or his duly appointed agent”; and added (D) and (E).

2006 Amendments. — Acts 2006, No. 246, § 1, effective August 15, 2006, inserted “or his duly appointed agent” following “defendant” throughout (B).

CROSS REFERENCES

Louisiana Law. — Jumping bail, see La. R.S. 14:110.1.

Out-of-state bail jumping, see La. R.S. 14:110.1.1.
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CRIMINAL LAW & PROCEDURE

• Bail

•• Forfeitures. — State complied with the requirements of La. Code Crim. Proc. Ann. art. 344 in mailing notice of defendant’s appearance date to him because it stated that that it presented evidence that defendant provided a false address on the appearance bond, contrary to the requirements of La. Code Crim. Proc. Ann. art. 322. The State also pointed to the fact that the notice of bond forfeiture was mailed via certified mail but was returned “moved, no forwarding address,” as proof that any attempt of service via the U.S. Mail would have been futile. State v. Ainsworth, 878 So. 2d 864, 2004 La. App. LEXIS 1665 (June 29, 2004).

Notice requirements in connection with forfeiture of a bail bond were met, where the defendant appeared as ordered, the proceeding was continued, and the surety was given notice of the new appearance date; additional notice to the defendant was unnecessary under La. Code Crim. Proc. Ann. art. 344(B)(3). State v. Futch, 869 So. 2d 959, 2004 La. App. LEXIS 704 (Mar. 31, 2004).

Granting the surety’s petition for nullity of judgment on a bond forfeiture pursuant to La. Rev. Stat. Ann. § 15:85, and La. Code Civ. Proc. Ann. art. 2001 et seq., based on the assertion that when the accused failed to appear for his first court date the provisions of La. Code Crim. Proc. Ann. art. 344(B)(3) required notice of the new appearance date were triggered, was reversed; the appellate court ruled that since the surety failed to allege that it had not been served with process as required by law, its nullity suit was not properly brought under La. Code Civ. Proc. Ann. art. 2002, and where the error was one of statutory noncompliance, the vice did not rise to the constitutional level of due process, and consequently, nullification was not an available remedy. Bankers Ins. Co. v. State, 843 So. 2d 641, 2003 La. App. LEXIS 1074 (Apr. 11, 2003), writ denied by La. 2003-1240, 847 So. 2d 1268, 2003 La. LEXIS 2187 (La. June 27, 2003).

In bond forfeiture case, trial judge’s reading of the sheriff’s return into the record was proper evidence that notice was given to defendant to appear; La. Rev. Stat. Ann. § 15:85(1) did not require that evidence be physically introduced into the record to issue bond forfeiture, but required only a hearing of proper evidence, and the trial judge properly denied the bond company’s petition for nullity based on defendant’s failure to appear in court. State v. Patterson, 838 So. 2d 872, 2003 La. App. LEXIS 222 (Feb. 5, 2003).

La. Code Crim. Proc. Ann. art. 344(B)(3), which provided for notice of a new appearance date, did not require a new appearance date or mandate notice to the surety or bondsman before the district court ruled on a motion to forfeit a bond; indeed, La. Rev. Stat. Ann. § 15:85 authorized an immediate hearing when defendant failed to appear, and without any further notice required. State v. Wells, 712 So. 2d 1045, 1998 La. App. LEXIS 1338 (May 20, 1998).

Forfeiture of the surety’s bond was improper where the surety was not afforded the proper notice regarding the criminal’s hearings as required under La. Code Crim. Proc. Ann. art. 344(B)(3). Bankers Ins. Co. v. State, 702 So. 2d 1160, 1997 La. App. LEXIS 2605 (Oct. 29, 1997).

Forfeiture of the surety’s bond was improper where the surety was relieved of any liability under La. Code Crim. Proc. Ann. art. 344(B)(4) when it was not afforded the proper notice regarding the criminal’s hearings. Bankers Ins. Co. v. State, 702 So. 2d 1160, 1997 La. App. LEXIS 2605 (Oct. 29, 1997).

It was irrelevant that a criminal defendant did not sign bail bond contracts because the surety was the party to the contract with the State and was the party that would incur liability if defendant failed to appear. State v. Kelly, 698 So. 2d 993, 1997 La. App. LEXIS 1990 (July 23, 1997), writ denied by La. 97-2323, 705 So. 2d 1100, 1998 La. LEXIS 111 (La. Jan. 9, 1998).

Because a surety had not received notice of a defendant’s appearance dates, under former La. Code Crim. Proc. Ann. art. 337 and current La. Code Crim. Proc. Ann. art. 344(A), it was not liable on the bond when the defendant failed to appear. State v. Hall, 691 So. 2d 381, 1997 La. App. LEXIS 914 (Apr. 4, 1997).

In a bail bond forfeiture proceeding against a commercial surety, a judgment that ordered the forfeiture of bonds was reversed where the State was required under La. Code Crim. Proc. Ann. art. 344(B)(3) to give the surety notice of a new specific appearance date; defendants appeared on the initial date but failed to appear on a continued date as ordered by the trial court and defendants’ failure to appear on the continued date triggered the notice requirements of article 344(B)(3). State v. Berry, 691 So. 2d 375, 1997 La. App. LEXIS 884 (Apr. 2, 1997).

Commercial surety was not entitled to nullify an appearance bond forfeiture judgment because La. Code Crim. Proc. Ann. art. 344 did not require the State to notify the surety of the bond forfeiture hearing date; the failure to notify the surety of such date did not violate the surety’s procedural due process rights. State v. Roy, 666 So. 2d 1124, 1995 La. App. LEXIS 3437 (Dec. 6, 1995).

Because the State failed to give notice of defendant’s appearance date, and the bond did not have a date listed on it, the State failed to comply with the requirements of former La. Code Crim. Proc. Ann. art. 337 (now La. Code Crim. Proc. Ann. art. 344) and the sureties had a sufficient basis to annul the judgment of bond forfeiture rendered against them. State v. Richardson, 633 So. 2d 704, 1993 La. App. LEXIS 4017 (Dec. 29, 1993).

Although a trial court correctly refused to grant a judgment of bond forfeiture, the surety was not released from its obligations under the bond, because La. Rev. Stat. Ann. § 15:85 did not require the State to give the surety notice of defendant’s non-appearance when the State did not elect to forfeit defendant’s bond; it was only when the State made a motion to forfeit a bond and a bond forfeiture hearing took place that the court had to strictly comply with the procedure outlined in former La. Code Crim. Proc. Ann. art. 337 (now La. Code Crim. Proc. Ann. art. 344) and § 15:85. State v. McCart, 627 So. 2d 761, 1993 La. App. LEXIS 3685 (Dec. 1, 1993).

Trial court’s forfeiture of a bond was invalid because the state failed to send defendant and the bonding agent notice of defendant’s trial date when it became known as required by former La. Code Crim. Proc. Ann. art. 337 (now La. Code Crim. Proc. Ann. art. 344). State v. Brown, 589 So. 2d 38, 1991 La. App. LEXIS 2832 (Oct. 18, 1991).

Pursuant to former La. Code Crim. Proc. Ann. art. 337 (now La. Code Crim. Proc. Ann. art. 344), a surety on an appearance bond was relieved from liability on the judgment of forfeiture for defendant’s nonappearance because the surety did not receive written notice of an appearance date, the date was not stated in the bond, and defendant was not present at trial when the proceeding was continued. State v. Harrison, 584 So. 2d 1203, 1991 La. App. LEXIS 2275 (Aug. 21, 1991).

Surety was not entitled to a declaration that a forfeiture of defendant’s bond was a nullity because proper notice was given to the surety within six months of the entry of the judgment of forfeiture. State v. Nieves, 581 So. 2d 355, 1991 La. App. LEXIS 1394 (May 30, 1991), writ of certiorari denied by 588 So. 2d 1115, 1991 La. LEXIS 3034 (La. 1991).

Where defendant was not present when his appearance date was set, former La. Code Crim. Proc. Ann. art. 337 (now La. Code Crim Proc. Ann. art. 344) required notice to the surety of the appearance date as a prerequisite to the state’s obtaining a judgment of bond forfeiture for defendant’s failure to appear. State v. Dunlevie, 516 So. 2d 1253, 1987 La. App. LEXIS 10842 (Dec. 2, 1987), writ of certiorari denied by 521 So. 2d 1149, 1988 La. LEXIS 805 (La. 1988).

Former La. Code Crim. Proc. Ann. art. 337 (now La. Code Crim. Proc. Ann. art. 344) mandated the State to furnish notice of the appearance date to the surety that issued a commercial surety bond on a defendant; and a forfeiture was absolutely null where the State failed to send notice. State v. Salgologo, 491 So. 2d 361, 1986 La. LEXIS 6855 (June 23, 1986).

•• Hearings. — Attorney’s argument that defendant was not given notice of an arraignment date in a bail forfeiture action was improper pursuant to La. Code Crim. Proc. Ann. art. 344(B)(3) because defendant appeared through his attorney as ordered on August 8, and the proceeding was continued to a specific date; thus no further notice was needed. State v. Matteson, 833 So. 2d 1199, 2002 La. App. LEXIS 3779 (Dec. 11, 2002).

•• Sureties. — Surety’s motion to set aside a judgment of bond forfeiture was untimely filed, based on the defense of lack of proper service on defendant of the appearance date under La. Code Crim. Proc. Ann. art. 344 that was asserted in the motion, as not being filed within the time delays allowed in La. Rev. Stat. Ann. § 15:85 in the use of summary proceedings, which was 60 days of the notice of mailing of bond forfeiture. State v. Ainsworth, 878 So. 2d 864, 2004 La. App. LEXIS 1665 (June 29, 2004).

It was irrelevant that a criminal defendant did not sign bail bond contracts because the surety was the party to the contract with the State and was the party that would incur liability if defendant failed to appear. State v. Kelly, 698 So. 2d 993, 1997 La. App. LEXIS 1990 (July 23, 1997), writ denied by La. 97-2323, 705 So. 2d 1100, 1998 La. LEXIS 111 (La. Jan. 9, 1998).

Because a surety had not received notice of a defendant’s appearance dates, under former La. Code Crim. Proc. Ann. art. 337 and current La. Code Crim. Proc. Ann. art. 344(A), it was not liable on the bond when the defendant failed to appear. State v. Hall, 691 So. 2d 381, 1997 La. App. LEXIS 914 (Apr. 4, 1997).

Although a trial court correctly refused to grant a judgment of bond forfeiture, the surety was not released from its obligations under the bond, because La. Rev. Stat. Ann. § 15:85 did not require the State to give the surety notice of defendant’s non-appearance when the State did not elect to forfeit defendant’s bond; it was only when the State made a motion to forfeit a bond and a bond forfeiture hearing took place that the court had to strictly comply with the procedure outlined in former La. Code Crim. Proc. Ann. art. 337 (now La. Code Crim. Proc. Ann. art. 344) and § 15:85. State v. McCart, 627 So. 2d 761, 1993 La. App. LEXIS 3685 (Dec. 1, 1993).

Where language of an appearance bond insured defendant’s appearance to answer the charge, but did not bind the surety with respect to post-conviction release, the surety’s obligation was fulfilled when defendant appeared and pled guilty. State v. Zavala, 590 So. 2d 744, 1991 La. App. LEXIS 2942 (Nov. 13, 1991).

Former La. Code Crim. Proc. Ann. art. 337 (now La. Code Crim. Proc. Ann. art. 344) mandated the State to furnish notice of the appearance date to the surety that issued a commercial surety bond on a defendant; and a forfeiture was absolutely null where the State failed to send notice. State v. Salgologo, 491 So. 2d 361, 1986 La. LEXIS 6855 (June 23, 1986).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Bondsman is not due the amount of surety when defendant did not appear before court at appointed time and case was nolle prossed almost 3 years after the bond was posted., OPINION No. 84-456, La. Atty. Gen. Op. No. 1984-456; 1984 La. AG LEXIS 336.

Procecutor may request bond forfeiture at any time that a criminal defendant has failed to appear in court when his presence is required and secured by bond. In cases enumerated in R.S. 15:84, the judge shall enter a judgment of bond forfeiture even without a prosecutorial request., OPINION No. 86-679, La. Atty. Gen. Op. No. 1986-679; 1987 La. AG LEXIS 599.

When a defendant has made a timely appearance, the court shall rescind the bond forfeiture and may release the defendant under the original bail obligation or set a new bail obligation., OPINION No. 94-479, La. Atty. Gen. Op. No. 1994-479; 1994 La. AG LEXIS 613.

Art. 345. Surrender of defendant.

A. A surety may surrender the defendant or the defendant may surrender himself, in open court or to the officer charged with his detention, at any time prior to forfeiture or within the time allowed by law for setting aside a judgment of forfeiture of the bail bond. For the purpose of surrendering the defendant, the surety may arrest him. Upon surrender of the defendant, the officer shall detain the defendant in his custody as upon the original commitment and shall acknowledge the surrender by a certificate signed by him and delivered to the surety. The officer shall retain and forward a copy of the certificate to the court. After compliance with the provisions of Paragraph F of this Article, the surety shall be fully and finally discharged and relieved, as provided for in Paragraphs C and D of this Article, of all obligations under the bond.

B. If the defendant is incarcerated by the officer originally charged with his detention at any time prior to forfeiture or within the time allowed by law for setting aside a judgment for forfeiture of the bail bond, the surety may apply for and receive from any officer in charge of any facility in the state of Louisiana or a foreign jurisdiction charged with the detention of the defendant a letter verifying that the defendant is incarcerated, but only after the surety verifies to the satisfaction of the officer charged with the detention of the defendant as to the identity of the defendant. After compliance with the provisions of Paragraph F of this Article, the surety shall be fully and finally discharged and relieved, as provided for in Paragraphs C and D of this Article, of all obligations under the bond.

C. When a surety receives either a certificate of surrender provided for in Paragraph A of this Article or a letter of verification as provided for in Paragraph B of this Article, the surety shall pay a fee of twenty-five dollars to the officer charged with the defendant’s detention for recalling the capias, accepting the surrender or verifying the incarceration, processing the paperwork, and giving the surety a certificate of surrender or a letter of verification of incarceration issued pursuant to this Article after compliance with the provisions of Paragraph F of this Article releasing him from his obligation under the defendant’s bond.

D. If during the period allowed for the surrender of the defendant, the defendant is found to be incarcerated in another parish of the state of Louisiana or a foreign jurisdiction, the judgment of bond forfeiture is deemed satisfied if all of the following conditions are met:

(1) The defendant or his sureties file a motion within the period allowed for the surrender of the defendant. The motion shall be heard summarily.

(2) The sureties of the defendant provide the court adequate proof of incarceration of the defendant, or the officer originally charged with his detention verifies his incarceration. A letter of incarceration issued pursuant to this Article verifying that the defendant was incarcerated within the period allowed for the surrender of the defendant at the time the defendant or the surety files the motion, shall be deemed adequate proof of the incarceration of the defendant.

(3) The defendant’s sureties pay the officer originally charged with the defendant’s detention, the reasonable cost of returning the defendant to the officer originally charged with the defendant’s detention prior to the defendant’s return.

E. At any time prior to forfeiture or within the time allowed by law for setting aside a judgment for forfeiture of the bail bond, the surety may present to the court a certificate of death naming the defendant as the deceased party. The certificate shall be under seal of the authority confirming the defendant’s death. Thereafter, the surety shall be fully and finally discharged and relieved of any and all obligation under the bond.

F. When the defendant has been surrendered in conformity with this Article or a letter of verification of incarceration has been issued to the surety as provided for in this Article, the court shall, upon presentation of the certificate of surrender or the letter of verification of incarceration, order that the surety be exonerated from liability on his bail undertaking and shall order any judgment of forfeiture set aside.

G. During the period provided for surrendering the defendant, the surety may request that the officer originally charged with the detention of a felony defendant place the name of the felony defendant into the National Crime Information Center registry. The surety shall pay to that officer a fee of twenty-five dollars for processing the placement. If, after payment of the twenty-five-dollar fee, the name of the defendant is removed from the National Crime Information Center registry without cause during the period provided for surrendering the defendant, the surety shall be relieved of all obligations under the bond.

H. In the case of any fee required under the provisions of this Article, the officer charged with the defendant’s detention shall provide the surety with a receipt indicating the amount of the fee collected, the name of the defendant, the purpose of the fee collected, the date and time the defendant was surrendered, the name of the person from whom the fee was collected, and information sufficient to identify any applicable bond.

I. In addition to and notwithstanding any other provision of law, a surety may seek an extension of time to surrender a defendant, or have the judgment of bond forfeiture set aside by filing a motion in the criminal court of record and after contradictory hearing with the district attorney and with proof satisfactory to the court that a fortuitous event has occurred and that the event has made it impossible to perform as required under the contract. A motion seeking relief pursuant to this Paragraph must be filed within three hundred sixty-six days from the date of the fortuitous event, excluding legal delays. The court in its discretion may do any of the following:

(1) Set aside the forfeiture or grant the nullity.

(2) Grant an extension of up to three hundred sixty-six days from the expiration of the initial time period allowed for the surrender of the defendant from the date of the mailing of proper notice of bond forfeiture. If the court grants that extension, judicial interest shall be suspended during that additional time period.

(3) Deny the relief.

J. Regarding bail bond forfeitures for which the notices of bond forfeiture judgments were mailed between February 28, 2005, and September 21, 2005, inclusive, in addition to and notwithstanding any other provision of law, the defendant or the surety may seek an extension of time to surrender a defendant or to have a judgment of bond forfeiture set aside by filing a motion in the criminal court record and after contradictory hearing with the district attorney and with proof satisfactory to the discretion of the court that after reasonable effort to recover the wanted fugitive, the location and return of the wanted fugitive was made impossible by damage sustained during and immediately following Hurricane Katrina or Hurricane Rita. Such motion must be filed within three hundred sixty-six days of the date of the storm, the effect of which gives rise to the request for relief excluding legal delays. A motion seeking relief pursuant to this Paragraph must be filed within three hundred sixty-six days from the date of the fortuitous event, excluding legal delays. The court in its discretion may do any of the following:

(1) Set aside the forfeiture or grant the nullity.

(2) Grant an extension of time up to three hundred sixty-six days from the expiration of the initial time period allowed for the surrender of the defendant from the date of the mailing of proper notice of bond forfeiture. If the court grants that extension, judicial interest shall be suspended during that additional time period.

(3) Deny the relief. (Acts 1993, No. 834, § 1, eff. June 22, 1993; Acts 1999, No. 325, § 1, eff. Aug. 15, 1999; Acts 1999, No. 759, § 1, eff. Aug. 15, 1999; Acts 1999, No. 1054, § 1, eff. Aug. 15, 1999; Acts 2001, No. 1218, § 1, eff. Aug. 15, 2001; Acts 2004, No. 374, § 1, eff. Aug. 15, 2004; Acts 2006, No. 466, § 2, eff. June 15, 2006; Acts 2010, No. 709, § 1, eff. Aug. 15, 2010; Acts 2010, No. 914, § 1, eff. Aug. 15, 2010.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute merged (A) and (B), as amended by Acts 2010, No. 709, § 1, with (A) and (B), as amended by Acts 2010, No. 914, § 1.

2010 Amendments. — The 2010 amendment by No. 709 added the second to the last sentence of (A); and substituted “discharged and relieved, as provided for in Paragraphs C and D of this Article, of all obligations” for “discharged and relieved of any and all obligation” in (A) and (B).

The 2010 amendment by No. 914 added “After compliance with the provisions of Paragraph F of this Article” in (A), (B) and (C); rewrote (D), (G) and the introductory language of (I); substituted “three hundred sixty-six days” for “twelve months” in (I)(2), the introductory language of (J) and (J)(2); substituted “initial time period allowed for the surrender of the defendant” for “initial six month time period” in (I)(2) and (J)(2); and made stylistic changes.

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Paragraph” for “Subsection” in (I) and (J), as amended by Acts 2006, No. 466, § 2.

2006 Amendments. — Acts 2006, No. 466, § 2, effective June 15, 2006, added (I) and (J).

2004 Amendments. — Acts 2004, No. 374, § 1, effective August 15, 2004, added (H).

2001 Amendments. — Acts 2001, No. 1218, § 1, effective August 15, 2001, in (B), substituted “any” for “the” preceding “officer” in the middle of the first sentence and inserted “in charge of any facility in the state of Louisiana or a foreign jurisdiction”; in (C), inserted “issued pursuant to this Article” near the end; in (D)(2), added the last sentence; in (F), deleted “Paragraph B of” preceding “this Article, the court.”

1999 Amendments. — Acts 1999, No. 325, § 1, effective August 15, 1999, added (G).

Acts 1999, No. 759, § 1, effective August 15, 1999, added “prior to the defendant’s return” to the end of (D)(3).

Acts 1999, No. 1054, § 1, effective August 15, 1999, added “prior to the defendant’s return”after “charged with the defendant’s detention”in (D)(3).

Quoted Statutory Material. — Acts 2006, No. 466, §§ 3 and 4, provide that “This Act specifically recognizes that hurricanes Katrina and Rita caused significant and devastating destruction of personal and real property, and resulted in the mandatory evacuation, relocation, and displacement of many residents in several parishes of the state of Louisiana. It also recognizes that the devastation caused by the hurricanes resulted in the governor declaring a disaster or emergency by executive order or proclamation pursuant to the provisions of the Louisiana Homeland Security and Emergency Assistance and Disaster Act for certain parishes. Further, it recognizes that the damages caused by these hurricanes have made it impossible for sureties and law enforcement officers to locate some defendants.

“This Act is interpretive, curative and procedural, and therefore is to be applied retroactively as well as prospectively.”
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CRIMINAL LAW & PROCEDURE

• Bail

•• Forfeitures. — Where the surety had already been afforded all relief prayed for prior to the hearing on its motion to set aside judgment of bond forfeiture and to discharge, release and exonerate surety, based upon La. Rev. Stat. Ann. § 15:85(10), the issue of whether defendant was surrendered to the proper agency, as well as all other issues pertaining to the matter, were moot, and the trial court’s finding that La. Code Crim. Proc. Ann. art. 345 required the surety to remand defendant to the officer originally charged with his detention, was reversed. State v. Duck, 842 So. 2d 521, 2003 La. App. LEXIS 1043 (Apr. 9, 2003).

Setting aside of a bond forfeiture was improper where the bond obligation was not satisfied because the bail bondsman paid no money to the sheriff’s office for the cost of transporting defendant from Texas to Louisiana; thus, the third requirement of La. Code Crim. Proc. Ann. art. 345(D) was not met. State v. Matteson, 833 So. 2d 1199, 2002 La. App. LEXIS 3779 (Dec. 11, 2002).

Surrender of a defendant within six months of notice of the signing of a judgment satisfies the judgment of bond forfeiture pursuant to La. Rev. Stat. Ann. § 15:85(10) and La. Code Crim. Proc. Ann. art. 345. State v. Matteson, 833 So. 2d 1199, 2002 La. App. LEXIS 3779 (Dec. 11, 2002).

Under the provisions of La. Rev. Stat. Ann. §§ 15.85(5), 15.87, and La. Code Crim. Proc. Ann. art. 345, the time allowed for the bond company to surrender the defendant was clearly six months, and the statutes provided no discretion to the trial judge to extend that time. State v. Rice, 827 So. 2d 1180, 2002 La. App. LEXIS 2727 (Sept. 18, 2002), writ denied by La. 2002-2587, 831 So. 2d 989, 2002 La. LEXIS 3679 (La. Dec. 13, 2002).

Although the surety could not physically produce defendant, his finding of defendant and notification of the trial court within six months of receipt of notice satisfied the surrender requirement under former La. Code Crim. Proc. Ann. art. 338 (now La. Code Crim. Proc. Ann. art. 345) and La. Rev. Stat. Ann. § 15:85(A)(3) because defendant was incarcerated in another jurisdiction and pursuant to La. Rev. Stat. Ann.§ 15:87(B) [Repealed] no judgment of forfeiture could be rendered in such a case. State v. Washington, 624 So. 2d 37, 1993 La. App. LEXIS 2860 (Sept. 22, 1993).

•• Sureties. — Under La. Code Crim. Proc. Ann. art. 345(D), surety could not decline to pay the costs of transporting a criminal defendant from federal incarceration in another state, and instead chose to plead her guilty in abstentia, in order to be released from its obligations under a motion to set aside a previous judgment of bond forfeiture. State v. Davila, 814 So. 2d 56, 2002 La. App. LEXIS 909 (Mar. 28, 2002).

Trial court erred in releasing a surety from its bond forfeiture judgments where the surety failed to meet all three statutory requirements of La. C. Cr. P. art. 345(D) before the surety’s obligation was satisfied and released. State v. International Fid. Ins. Co., 756 So. 2d 565, 2000 La. App. LEXIS 281 (Mar. 1, 2000).

Where a surety attempted to surrender a criminal defendant to the officer charged with his detention, the officer had no discretion to refuse to accept the surety’s lawful surrender of that defendant. State v. Kerrison, 701 So. 2d 1347, 1997 La. LEXIS 3289 (Oct. 17, 1997).

Where the terms of the bond application allowed the company to surrender the accused without refunding his bond premium if the accused’s conduct breached the surety contract, and former La. Code Crim. Proc. Ann. art. 338 (now La. Code Crim. Proc. Ann. art. 345), only allowed a refund where the accused had not violated any court order, there was no conflict between the surety contract and the statute: the accused was not entitled to a refund. Nevertheless, the surety was fined for failure to notify the accused of his statutory rights. Knauf v. Continental Bail Bonds, Inc., 549 So. 2d 905, 1989 La. App. LEXIS 1681 (Oct. 4, 1989).

A trial court erred in ordering a bonding company to refund a bail bond deposit to a defendant who voluntarily returned to jail, as former La. Code Crim. Proc. Ann. art. 338 (now La. Code Crim. Proc. Ann. art. 345) applied only to sureties, not a bonding company that was merely acting as surety’s agent. State v. Betancourt, 537 So. 2d 755, 1989 La. App. LEXIS 4 (Jan. 5, 1989).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Art. V. § 2, La. Constitution; Art. I, § 11, La. Constitution R.S. 14:95; 14:95.1; 14:133.1 C.Cr.P. Articles: 12, 20, 25, 207, 214, 219, 220, 224, 226, 228, 265, 266, 269, 270, 338 and 340., OPINION No. 81-253, La. Atty. Gen. Op. No. 1981-253; 1981 La. AG LEXIS 276.

General discussion on the laws regarding the possession of firearms by bail bondsman in Louisiana when they attempt to arrest persons who have skipped bond., OPINION No. 83-573, La. Atty. Gen. Op. No. 1983-573; 1983 La. AG LEXIS 329.

Discussion amendment of Art. 338 of Code of Criminal Procedure. The $25.00 fee in Para. C applies to both personal and professional sureties. The surrenders referred to in Para. F are those in which no capias is outstanding., OPINION No. 83-958, La. Atty. Gen. Op. No. 1983-958; 1984 La. AG LEXIS 451.

A bondsman has a right to arrest a fugitive from justice, but has no legal right to enter a private residence to search for the fugitive., OPINION No. 85-497, La. Atty. Gen. Op. No. 1985-497; 1985 La. AG LEXIS 437.

When a defendant has made a timely appearance, the court shall rescind the bond forfeiture and may release the defendant under the original bail obligation or set a new bail obligation., OPINION No. 94-479, La. Atty. Gen. Op. No. 1994-479; 1994 La. AG LEXIS 613.

A municipality may not procure the service of a bail bondsman in order to collect on unpaid bench warrants., OPINION No. 96-85, La. Atty. Gen. Op. No. 1996-85; 1996 La. AG LEXIS 104.

Local law enforcement officers may assist bounty hunters in locating and apprehending fugitives within their jurisdiction., Opinion No. 99-119, La. Atty. Gen. Op. No. 1999-119; 1999 La. AG LEXIS 157.

A bail bondsman may carry a non-concealed weapon and use reasonable force in order to arrest his principal. A bondsman who, after announcing his identify and purpose, has been wrongfully refused admittance, may use reasonable force to enter his principal’s residence in order to effectuate the arrest. There is no law requiring a bondsman to report to the sheriff upon arrival in a parish. However, there is a duty to promptly report the arrest of the principal to the nearest jail or police station., Opinion No. 01-70, La. Atty. Gen. Op. No. 2001-70; 2001 La. AG LEXIS 221.

Art. 346. Court order for arrest of defendant.

The court in which the defendant is held to answer may issue a warrant for the arrest and commitment of the defendant who is at large on bail when any of the following are true:

(1) There has been a breach of the bail undertaking.

(2) It appears that a surety has become insufficient, is dead, cannot be found, or has ceased to meet the qualifications of law or does not own adequate immovable property within the state.

(3) The court is satisfied that the bail should be increased or new or additional security required. (Acts 1993, No. 834, § 1, eff. June 22, 1993.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — An arrest warrant may be issued for a criminal defendant who fails to appear pursuant to the conditions of his bail undertaking., OPINION No. 87-564, La. Atty. Gen. Op. No. 1987-564; 1987 La. AG LEXIS 244.

Art. 347. Bail after surrender.

A defendant who has surrendered himself under the provisions of Article 345, or has been rearrested under the provisions of Article 346, is entitled to bail in accordance with this Code. (Acts 1993, No. 834, § 1, eff. June 22, 1993.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — When a defendant has made a timely appearance, the court shall rescind the bond forfeiture and may release the defendant under the original bail obligation or set a new bail obligation., OPINION No. 94-479, La. Atty. Gen. Op. No. 1994-479; 1994 La. AG LEXIS 613.

Art. 348. Cancellation of bail bond.

The court shall order the bail bond canceled when there is no further liability thereon. (Acts 1993, No. 834, §1, eff. June 22, 1993.)

Art. 349. Forfeiture procedure.

A. A bond that secures the appearance of a person before a court in the state of Louisiana shall be forfeited and collected as provided by law.

B. The court shall immediately issue a warrant for the arrest of the person failing to appear and order a judgment decreeing the forfeiture of the bond and against the defendant and his sureties in solido for the full amount of the bond.

C. A bail agent who represents the surety as an insurance agent shall not be solidarily liable for the forfeiture of a bond against the defendant and his sureties. In the event that a bail agent who represents the surety as an insurance agent is held solidarily liable, then that bail agent may request to be released from the judgment, and the release of the bail agent shall have no effect on the judgment decreeing the forfeiture of the bond against the defendant and his sureties. (Acts 2010, No. 710, § 1, eff. Aug. 15, 2010; Acts 2010, No. 914, § 1, eff. Aug. 15, 2010.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute merged La. R.S. 15:85(1), as amended by Acts 2010, No. 710, § 1, with (C), as enacted by Acts 2010, No. 914, § 1.

.

CROSS REFERENCES

Louisiana Law. — Additional fees; attending court sessions; transcripts of appeal in criminal cases; costs of prosecution; forfeited bail bond, see La. R.S. 13:846.

Failure to satisfy judgment of bond forfeiture, see La. R.S. 15:85.

Failure to timely satisfy claim under criminal bond contract, see La. R.S. 22:1441.

Suspension of time limitations in affected courts; ninety days; recision; extensions; exceptions, see La. C.Cr.P. Art. 955.

Art. 349.1. Failure to appear; issuance of arrest warrant.

If at the time fixed for appearance the defendant fails to appear as required by the court, the judge may, or shall on motion of the prosecuting attorney, issue a warrant for the arrest of the defendant. (Acts 2010, No. 914, § 1, eff. Aug. 15, 2010.)

Art. 349.2. Proof necessary at bond forfeiture hearing.

A. Upon motion of the prosecuting attorney, and upon proof of the bail contract, the power of attorney if any, notice to the defendant and the surety as required by Article 344, and the defendant’s failure to appear as required, a bond shall be forfeited and a judgment of bond forfeiture shall be signed.

B. The judgment shall include the address and the last four digits of the social security number for the defendant and his sureties. A judgment of bond forfeiture shall not be set aside because of the invalidity of the information required by the provisions of this Article or for the failure to include the information required by this Article. (Acts 2010, No. 710, § 1, eff. Aug. 15, 2010; Acts 2010, No. 914, § 1, eff. Aug. 15, 2010.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute merged La. R.S. 15:85(2), as amended by Acts 2010, No. 710, § 1, with La. C.Cr.P. Art. 349.2, as enacted by Acts 2010, No. 914, § 1.

Art. 349.3. Notice of judgment.

A. (1) After entering the fact of the signing of the judgment of bond forfeiture in the court minutes, the clerk of court shall promptly mail notice of the signing of the judgment of bond forfeiture. The notice of the signing of the judgment shall be mailed by United States certified mail with return receipt affixed thereto to the defendant, the personal surety, the agent, or bondsman who posted the bond for the commercial surety, and the commercial surety at the addresses designated in Article 322 or an address registered with the Louisiana Department of Insurance. Notice to the commercial surety shall include the power of attorney number used to execute the bond without which the bond obligation of the commercial surety shall be suspended until the power of attorney number is supplied, provided the commercial surety provides notice to the clerk of court who mailed the notice to the surety of the failure to include such number in the notice by certified mail not later than thirty days following receipt of notice of the judgment. If the power of attorney number is not provided to the commercial surety within thirty days after the date of receipt by the clerk of court of the notice that it was not included in the notice of the judgment, the commercial surety shall be released from the bond obligation.

(2) The defendant shall reimburse the clerk of court for postage and other costs incurred by the clerk to send the notice required in Paragraph A of this Article.

B. After mailing the notice of the signing of the judgment of bond forfeiture, the clerk of court shall execute an affidavit of the mailing and place the affidavit and the return receipts in the record.

C. Failure to mail notice of the signing of the judgment within sixty days after the defendant fails to appear shall release the sureties of all obligations under the bond. (Acts 2010, No. 914, § 1, eff. Aug. 15, 2010; Acts 2012, No. 59, § 1, eff. May 11, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 59 added “or an address registered with the Louisiana Department of Insurance” in the second sentence of (A)(1).

Art. 349.4. Recordation of judgment.

A. After mailing notice of the signing of the judgment of bond forfeiture, the district attorney shall cause the judgment to be recorded in every parish in which the recordation may be proper. Every such recordation shall be without cost and shall operate as a judicial mortgage against the defendant and all his sureties.

B. Prior to recordation, the district attorney shall verify the inclusion of information on the judgment, namely, the address and the last four digits of the social security number for the defendant and his sureties. Third parties may rely upon the accuracy of the information required by the provisions of this Article for purposes of distinguishing the identity of the defendant and his sureties. Any judgment of bond forfeiture containing inaccurate information required by the provisions of this Article shall be deemed ineffective as a judicial mortgage to third parties who rely upon that information. (Acts 2010, No. 710, § 1, eff. Aug. 15, 2010; Acts 2010, No. 914, § 1, eff. Aug. 15, 2010.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute merged La. R.S. 15:85(4), as amended by Acts 2010, No. 710, § 1, with La. C.Cr.P. Art. 349.4, as enacted by Acts 2010, No. 914, § 1.

Art. 349.5. Nullity actions, summary proceedings, and cumulative actions.

A. (1) The defendant and his sureties shall be entitled to assert defenses and actions in nullity by use of summary proceedings in the criminal matter before the trial court that issued the judgment of bond forfeiture within sixty days after the date of mailing the notice of the signing of the judgment of bond forfeiture. Any summary proceeding brought by the defendant or his sureties within the sixty-day period shall be determined by the court within one hundred eighty days of the date of mailing the notice of the signing of the judgment of bond forfeiture.

(2) Nullity actions pursuant to Code of Civil Procedure Article 2001 et seq. not filed within the sixty days provided for filing summary proceedings shall be brought by the use of ordinary civil proceedings.

B. The defendant and his sureties shall be entitled to assert defenses pursuant to Articles 345 and 349.9 by use of summary proceedings in the criminal matter before the trial court that issued the judgment of bond forfeiture within one hundred eighty days after the date of mailing the notice of the signing of the judgment of bond forfeiture.

C. A surety, in an action in nullity or to set aside a bond forfeiture, may cumulate two or more cases that are similarly situated by the facts and legal issues as one cumulative action. The actions cumulated shall be mutually consistent and employ the same form of procedure. The action may be by summary proceedings in the section of the criminal court where those cases are pending, or by an ordinary civil proceeding when the action is within the jurisdiction of the court and in the proper venue. The surety has the burden of proving that the cumulation of the actions is appropriate and in the interest of justice.

D. If the court lacks jurisdiction or venue is improper as to one of the actions cumulated, that action shall be dismissed. If the cumulation is improper for any other reason, the court may do either of the following:

(1) Order separate trials or hearings of the actions.

(2) Order the moving party to elect which action shall proceed and to amend the pleadings to delete all allegations relating to the discontinued action. The penalty for noncompliance with an order to amend is a dismissal of the entire proceeding. (Acts 2010, No. 914, § 1, eff. Aug. 15, 2010.)

Art. 349.6. Appeals.

A. The defendant and his sureties shall have the right to a suspensive appeal from the judgment of bond forfeiture, which shall be perfected within sixty days after the date of mailing the notice of the signing of the judgment. The security for the appeal shall be equal to the bail obligation.

B. The defendant and his sureties shall have the right to a devolutive appeal from the judgment of bond forfeiture, which shall be perfected within one hundred twenty days after the date of mailing the notice of the signing of the judgment.

C. All appeals shall be proper in the court having appellate jurisdiction over the court issuing the judgment of bond forfeiture. (Acts 2010, No. 914, § 1, eff. Aug. 15, 2010.)

Art. 349.7. Enforcement of judgment.

A. (1) No judgment of bond forfeiture rendered on or after August 15, 1997, shall be enforced until after the expiration of one hundred ninety days after the date of mailing the notice of the signing of the judgment of bond forfeiture for bonds that have a face value under fifty thousand dollars, or until after the expiration of two hundred eighty days for bonds that have a face value of fifty thousand dollars or more.

(2) The court may provide by court rule for the filing of an offset claim against the principal with the secretary of the Department of Revenue, in accordance with R.S. 47:299.1 et seq.

(3) If, after the expiration of one hundred ninety days after the date of mailing the notice of the signing of the judgment of bond forfeiture for bonds that have a face value under fifty thousand dollars, or after the expiration of two hundred eighty days for bonds that have a face value of fifty thousand dollars or more, a judgment of bond forfeiture against a commercial surety company has not been suspensively appealed or satisfied, or if proceedings, other than a devolutive appeal challenging the bond forfeiture have not been timely filed, the prosecuting attorney may either file a rule to show cause with the commissioner of insurance in accordance with R.S. 22:1441 or collect the judgment in the same manner as a civil judgment.

B. The timely filing of a suspensive appeal shall suspend the enforcement of the judgment of the bond forfeiture.

C. A judgment of bond forfeiture shall not be set aside because of the invalidity of the information required by the provisions of this Article or for the failure to include the information required by the provisions of this Article. (Acts 2010, No. 710, § 1, eff. Aug. 15, 2010; Acts 2010, No. 914, § 1, eff. Aug. 15, 2010.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute merged La. R.S. 15:85(7), as amended by Acts 2010, No. 710, § 1, with La. C.Cr.P. Art. 349.7, as enacted by Acts 2010, No. 914, § 1.

Art. 349.8. Satisfaction of judgment of bond forfeiture.

A. (1) For bonds that have a face value under fifty thousand dollars, a judgment forfeiting the appearance bond shall at any time, within one hundred eighty days after the date of mailing the notice of the signing of the judgment of bond forfeiture, be fully satisfied and set aside upon the surrender of the defendant or the appearance of the defendant. The surrender of the defendant also relieves the surety of all obligations under the bond and the judgment.

(2) A judgment forfeiting the appearance bond rendered according to this Title shall at any time, within ten days of the one-hundred-eighty-day period provided to surrender the defendant, be satisfied by the payment of the amount of the bail obligation without incurring any interest, costs, or fees.

B. (1) For bonds with a face value of fifty thousand dollars or more, a judgment forfeiting the appearance bond shall, at any time within one hundred eighty days after the date of mailing the notice of the signing of the judgment of bond forfeiture, be fully satisfied and set aside upon the surrender or the appearance of the defendant. The appearance of the defendant shall satisfy the judgment, and the surrender shall relieve the surety of all obligations under the bond and the judgment. A judgment forfeiting the appearance bond shall, at any time within ten days after the expiration of the period provided to surrender the defendant, be fully satisfied by the payment of the amount of the bail obligation without incurring any interest, costs, or fees.

(2) A judgment forfeiting the appearance bond shall, at any time more than one hundred eighty days but within two hundred seventy days after the date of mailing the notice for the signing of the judgment of bond forfeiture, be satisfied and set aside upon the surrender or the appearance of the defendant and the payment in cash of ten percent of the face amount of the bond. The surrender and the payment in cash of ten percent of the face amount of the bond shall satisfy the judgment and shall relieve the surety of all obligations under the bond and the judgment. A judgment forfeiting the appearance bond shall, at any time within ten days after the expiration of the two-hundred-seventy-day period provided to surrender the defendant, be fully satisfied by the payment of the amount of the bail obligation without incurring any interest, costs, or fees. (Acts 2010, No. 914, § 1, eff. Aug. 15, 2010.)

Art. 349.9. Nonforfeiture situations.

A. A judgment decreeing the forfeiture of an appearance bond shall not be rendered if it is shown to the satisfaction of the court that the defendant, principal in the bond, is prevented from attending because of any of the following:

(1) He has a physical disability, illness, or injury.

(2) He is being detained in the jail or penitentiary of another jurisdiction.

(3) He is serving in the armed forces of the United States.

(4) He is a member of the Louisiana National Guard called to duty pursuant to R.S. 29:7. This provision does not apply to appearances in a state military court.

B. An affidavit by the jailer, warden, or other responsible officer where the principal is detained, or commanding officer, attesting to the cause of the failure to appear of the defendant shall be considered adequate proof of the inability to appear by the defendant.

C. If a judgment of bond forfeiture is rendered while the defendant is prevented from appearing for any reason enumerated in this Article, and if the defendant or his sureties file a motion to set aside the judgment of bond forfeiture within one hundred eighty days after the date of the mailing the notice of the signing of the judgment of bond forfeiture, and it is shown to the satisfaction of the court that the defendant was prevented from attending for any cause enumerated in this Article, the court shall declare the judgment of bond forfeiture null and void. (Acts 2010, No. 914, § 1, eff. Aug. 15, 2010.)
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351. Habeas corpus; definition.

352. Venue.

353. Application for writ; form and contents.

354. Granting of writ; time and place for answer.

355. Persons authorized to make service; proof of service.

356. Method of service.

357. Answer; production of person in custody.

358. Transfer of custody; answer.

359. Nonproduction of person confined; justification.

360. Hearing.

361. Custody without court order.

362. Custody with court order.

363. Effect of appeal.

364. New warrant; when issued.

365. Burden of proof.

366. Custody pendente lite.

367. Rearrest after discharge.

368. Disobedience of writ or judgment; contempt.

369. Appeal not permitted.

370. Custody pending application for writs.

Art. 351. Habeas corpus; definition.

Habeas corpus is a writ commanding a person who has another in his custody to produce him before the court and to state the authority for the custody.

“Custody” as used in this Title means detention or confinement as a result of or incidental to an instituted or anticipated criminal proceeding.

The provisions of this Title are not available to persons entitled to file an application for post conviction relief under Title XXXI-A. (Amended by Acts 1980, No. 429, § 2, eff. Jan. 1, 1981.)

COMMENTARY

Louisiana Official Revision Comments

1980. — (c) The last paragraph distinguishes habeas corpus from applications for post conviction relief under Title XXXI-A. Habeas corpus is not the proper procedural device for petitioners who may file applications for post conviction relief. Essentially, habeas corpus deals with pre-conviction complaints concerning custody.

1966. — (a) The first paragraph is taken directly from the source article in the Code of Civil Procedure.

(b) As in C.C.P. Art. 3821, “custody” is defined to mean detention or confinement, but new language is added to limit the operation of the writ to custody or detention resulting from a criminal proceeding, instituted or anticipated. If a person is held in custody by anyone, including a public official, and the custody is not related to an existing or anticipated criminal proceeding, the provisions of the Code of Civil Procedure governs the issuance of the writ.

JUDICIAL DECISIONS

INDEX

CRIMINAL LAW & PROCEDURE

• Jurisdiction & Venue

•• Venue

• Postconviction Proceedings

•• General Overview

CRIMINAL LAW & PROCEDURE

• Jurisdiction & Venue

•• Venue. — An inmate’s contention that the Department of Public Safety and Corrections illegally transferred him from a parish jail to the state penitentiary in contravention of an agreement with the parole board constituted a habeas corpus petition under La. Code Crim. Proc. Ann. art 351 and, therefore, venue for such proceedings under art. 352 was in the parish where the inmate was currently in custody; the trial court had misconstrued the proceedings as being other than habeas corpus proceedings and dismissed the inmate’s suit on venue grounds. State ex rel. Lay v. Cain, 691 So. 2d 135, 1997 La. App. LEXIS 397 (Feb. 14, 1997).

• Postconviction Proceedings

•• General Overview. — Inmate, who requested review of the administrative decision that denied him early release, inappropriately chose to bring his claim as a writ for habeas corpus, the allegation of an improper sentence was a proper subject for habeas relief; a prisoner alleging an error in time computation must pursue his claim through Corrections Administrative Remedy Procedure (CARP), with appellate review first at the district court and then with the appellate court. Madison v. Ward, 825 So. 2d 1245, 2002 La. App. LEXIS 2210 (July 3, 2002).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: Family Law—The Bar to Interspousal Suit and the Maternal Preference Rule. 52 Tul. L. Rev. 422 (February, 1978).

Art. 352. Venue.

Habeas corpus proceedings by or on behalf of a person in custody shall be instituted in the parish in which the person is in custody. (Amended by Acts 1980, No. 429, § 2, eff. Jan. 1, 1981.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) A jurisprudential rule has developed that the supreme court will not entertain an application for a writ of habeas corpus unless a showing is made that a lower court has refused the writ. State v. Woods, 154 La. 631, 98 So. 47 (1923); State ex rel. Haas v. Sisters of Convent of Good Shepherd, 181 La. 628, 160 So. 121 (1935); State v. Brockner, 207 La. 465, 21 So.2d 499 (1945). It was decided that this rule need not be codified.

It is well settled in criminal habeas corpus cases that an appeal will not lie to an order granting the writ, since an appeal would destroy the whole purpose of the writ. State ex rel. Womeck v. Walker, 236 La. 129, 107 So.2d 417 (1958). See Art. 367.

(b) This article provides that where a person is held pursuant to a court order the habeas corpus proceedings shall be instituted “in the parish from which the person in custody was sentenced or committed.” That is the parish where necessary witnesses will be more readily available. In other cases, the present rule is continued and the proceedings are to be instituted “in the parish in which the person is in custody.”

1980. — (b) Post conviction challenges are filed in the parish in which the petitioner was convicted, not the parish in which he is held in custody. See C.Cr.P. Art. 925. Pre-conviction writs of habeas corpus are filed in the parish in which the petitioner is in custody. The difference in venue is based on the assumption that witnesses in cases of pre-conviction habeas corpus would be most readily available in the parish where the petitioner is being held.
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CRIMINAL LAW & PROCEDURE

• Jurisdiction & Venue

•• Venue. — An inmate’s contention that the Department of Public Safety and Corrections illegally transferred him from a parish jail to the state penitentiary in contravention of an agreement with the parole board constituted a habeas corpus petition under La. Code Crim. Proc. Ann. art 351 and, therefore, venue for such proceedings under art. 352 was in the parish where the inmate was currently in custody; the trial court had misconstrued the proceedings as being other than habeas corpus proceedings and dismissed the inmate’s suit on venue grounds. State ex rel. Lay v. Cain, 691 So. 2d 135, 1997 La. App. LEXIS 397 (Feb. 14, 1997).

• Habeas Corpus

•• Custody Requirement

••• General Overview. — Under former La. Rev. Stat. Ann. §§ 15:113 and 15:114 (now La. Code Crim. Proc. Ann. arts. 351 and 352), jurisdiction was proper where the inmate’s imprisonment existed, therefore jurisdiction over his habeas corpus action was not proper in the trial court that originally convicted him as, after conviction, he was placed in another jurisdiction. Johnson v. Sigler, 235 LA. 1056, 106 So. 2d 469, 1958 La. LEXIS 1276 (Nov. 10, 1958).

•• Procedure

••• General Overview. — Pursuant to La. Code Crim. Proc. Ann. art. 352, the proper venue for an application for a pre-conviction writ of habeas corpus is the parish in which the person is in custody. State ex rel. Bartie v. State, 501 So. 2d 260, 1986 La. App. LEXIS 8424 (Dec. 23, 1986).

••• Filing of Petition

•••• General Overview. — Under either former La. Rev. Stat. Ann. § 15:114 (now La. Code Crim. Proc. Ann. art. 352) or La. Code Civ. Proc. Ann. art. 3822, a district judge may grant a writ of habeas corpus for any person in actual custody in their respective districts except that under former La. Rev. Stat. Ann. § 15:271(C) (now La. Rev. Stat. Ann. § 15:211), if a patient has been committed to a mental institution by a court order, only the committing court can release the patient. State ex rel. Caesar v. Gremillion, 247 LA. 1108, 176 So. 2d 394, 1965 La. LEXIS 2014 (June 7, 1965).

Art. 353. Application for writ; form and contents.

An application for a writ of habeas corpus shall be by written petition addressed to a competent court by the person in custody or by some other person in his behalf. If the custody is by virtue of or under pretext of a court order, a copy of such order shall be annexed to the petition, or the petition shall allege that a copy of it has been demanded and refused. The petition shall further allege:

(1) The name of the person in custody and the place of custody if known, or if not known, a statement to that effect;

(2) The name of the custodian, if known, or if not known, a designation or description of him as far as possible; and

(3) A statement of facts upon which the petition is based, which statement may be supported by affidavits filed with the petition.

The application shall conclude with a prayer for the issuance of the writ. It shall be signed by the applicant and be accompanied by an affidavit that the allegations contained in the petition are true to the best of the affiant’s information and belief. (Amended by Acts 1976, No. 382, § 1; Acts 1980, No. 429, § 2, eff. Jan. 1, 1981.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is to a large extent a redraft and consolidation of the source articles. In the habeas corpus provisions of the Code of Civil Procedure it was unnecessary to state such details because the general provisions of that Code set up the required form, contents, and other technical aspects of the petition. However, since the habeas corpus Title of this Code must be self-sufficient in technical aspects, the details contained in this Title are necessary.

(b) The general rule is that a petition for a writ of habeas corpus must be verified. Cal.Pen.Code,§1474; Fla.Stat.Ann.,§79.01; Iowa Code,§663.2; Tex.Code of Crim.Proc., Art. 126. It has been held in Louisiana that the absence of verification is not fatal in habeas corpus proceedings. In re Ingram, 82 So.2d 788 (La.App. 1st Cir.1955). In that case the reasoning of the court was to the effect the defendant was “inhibited” by the authorities of the mental hospital in which he was confined from filing the papers and hence the lack of verification was not fatal. It was considered unnecessary to codify this idea.

(c) In a few other states there are specific provisions for the issuance of the writ by the court on its own motion when a judge has evidence from any judicial proceedings before him that a person is illegally confined. Tex.Code of Crim.Proc., Art. 128 (discretionary); N.J.Stat.Ann.,§2A:67-3 (mandatory). Such provisions are unnecessary, because in those situations the court can obtain the services of someone to make the application.

The provision of the above article allowing the application for the writ to be made either by the person in custody or by someone else on his behalf is derived from C.C.P. Art. 3821.

(d) A persistent troublesome problem in this field is the continual reapplying for writs by prisoners after writs have been denied. The Commission on Uniform Acts points out in a comment to its proposed Uniform Post-Conviction Procedure Act, (9B Unif.Laws Ann., p. 349) that successive, repetitious, and unfounded applications for writs place an unnecessary burden upon the courts. Examples are cited of a federal judicial district in which one petitioner presented fifty writs in one year; another, twenty-seven; a third, twenty-four; a fourth, twenty-two; and a fifth, twenty. One hundred nineteen other persons presented a total of five hundred ninety-seven petitions in one year or a total of five each.

The provisions in this Code per se place no limitation on the number of times the writ may be issued. Such a limitation was rejecte on the ground that it would tend to weaken the power of the writ. Moreover, the provisions of Paragraph (3) require the disclosure of such information that successive and identical applications can be identified as such.

(e) Former E.S. 15:119 and 15:120 provided that if the custody was by virtue of a judicial order, regular in form, but illegally obtained or executed, the petition had to state what the illegality consisted of, and that if the custody was not by virtue of a judicial order, the petition needed to allege only that the custody was illegal.

Counterparts of such provisions are unnecessary and are omitted. Under the above article, if the custody is based upon a court order, Paragraph (3) requires a statement of the nature of its illegality or irregularity. If no court order is involved the applicant necessarily has to state that fact, and facts showing that the custody is illegal. It should be noted, however, that former R.S. 15:120 simply required the bare allegation of a conclusion of law, i. e., that the custody was illegal when there was no court order involved, whereas Paragraph (3) of the above article requires more than a statement of a conclusion of law; it requires a statement of facts. The above article is superior, particularly when applied in a case of an arrest without a warrant. In such case the applicant is required to state facts showing that the arrest is illegal. However, the matter is fundamentally a question of burden of proof. In this connection, see Art. 365, which places the burden of proof upon the custodian when the custodian has no order of court, and on the petitioner when the custodian does have an order of court.

1980. — (f) The 1980 amendment deletes provisions which relate to post conviction challenges. The article is substantially as it was originally enacted in the Louisiana Code of Criminal Procedure.

Art. 354. Granting of writ; time and place for answer.

The court to which the application is presented shall immediately grant a writ of habeas corpus, unless it appears by the petition itself or by the documents annexed to it that the person in custody is not entitled to be set at liberty. The writ may issue at any time on any day, in term time or vacation, and shall fix the place and time for the answer, which shall be as early as practicable, and shall not exceed seventy-two hours from the time of the issuance of the writ. (Amended by Acts 1968, No. 139, § 1; Acts 1980, No. 429, § 2, eff. Jan. 1, 1981.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The first sentence of this article is a combination of the source articles. The effect is that the writ must issue unless on the face of the papers there is “no cause of action.”

(b) Under former R.S. 15:122 and C.P. Art. 801, which were practically identical, the writ could be granted in court with the signature of the clerk and the seal of the court, or out of court under the signature of the judge alone. It was not clear under those provisions whether the clerk could issue the writ alone and without direction by the judge. However, there is a question as to whether the legislature can constitutionally delegate this power to a clerk. Const. Art. VII,§2 specifically confers the power to issue the writ upon judges, but on the other hand, Const. Art. VII,§66 authorizes the legislature to confer specific authority upon clerks of court to grant such orders and to do such acts as may be deemed necessary for the furtherance of the administration of justice. Using the authority of the latter provision the legislature has granted to clerks the power to do a number of quasi-judicial acts such as issuance of writs of attachment, probating wills, etc. See R.S. 13:907, 13:909; C.C.P. Arts. 282, 283. Nevertheless, it was the consensus that the authority to issue writs of habeas corpus should not be extended to clerks.

This article avoids any question by permitting only a court to issue the writ of habeas corpus.

(c) The provision at the end of this article, relative to the time for answer was suggested by former R.S. 15:132 and C.P. Art. 813. However, both of those provisions required that the writ be answered in twelve hours, which was unrealistic in that a writ issued in the day time, technically, should be answered by the same hour at night. Of course, the writ can be ordered answered instanter, since there is no minimum set.

1980. — (d) The 1980 amendment deletes provisions relating to post conviction habeas corpus. Such matters are now governed by Title XXXI-A. See C.Cr.P. Art. 927 regarding the time within which answers must be filed in cases of applications for post conviction relief.
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CRIMINAL LAW & PROCEDURE

• Juries & Jurors

•• Challenges to Jury Venire

••• Fair Cross-Section Challenges

•••• General Overview. — Convicted rapist was not entitled to a writ of habeas corpus because economically-disadvantaged jurors were not systematically excluded from the jury pool, even though the State did not pay citizens for their jury service; the rapist received a trial by jurors representing a fair cross-section of the community and was not denied his right to due process. State ex rel. Barksdale v. Dees, 252 LA. 434, 211 So. 2d 318, 1968 La. LEXIS 2756 (June 4, 1968).

• Habeas Corpus

•• Procedure

••• General Overview. — La. Code Crim. Proc. Ann. art. 354 provides that the court to which the application for habeas corpus is presented shall immediately grant a writ of habeas corpus, unless it appears by the petition itself or by the documents annexed to it that the person in custody is not entitled to be set at liberty. Townley v. Louisiana Dep’t of Pub. Safety & Corrections, 715 So. 2d 150, 1998 La. App. LEXIS 2263 (June 29, 1998).

Convicted rapist was not entitled to a writ of habeas corpus because economically-disadvantaged jurors were not systematically excluded from the jury pool, even though the State did not pay citizens for their jury service; the rapist received a trial by jurors representing a fair cross-section of the community and was not denied his right to due process. State ex rel. Barksdale v. Dees, 252 LA. 434, 211 So. 2d 318, 1968 La. LEXIS 2756 (June 4, 1968).

Art. 355. Persons authorized to make service; proof of service.

A writ of habeas corpus may be served by a person over the age of twenty-one who is capable of testifying. If the writ is served by someone other than a sheriff, the affidavit of the person who served it shall be prima facie proof of such service.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Former R.S. 15:123 provided for service of the writ of habeas corpus “by any person capable of giving evidence.” C.P. Art. 802 required that such person be a male. The requirement of this article that the person serving be over twenty-one and capable of testifying is adopted from C.C.P. Art. 3823, governing habeas corpus proceedings in civil cases. The requirement that the server be male is omitted because it is anachronistic.

(b) Former R.S. 15:124 required the person entrusted with making service of the writ to give notice to the district attorney. There was no counterpart in the 1870 Code of Practice. However, several states have similar provisions. The requirement is omitted from this article, since the district attorney will most probably be notified by the custodian in all cases in which the district attorney has an interest.

(c) See the Code of Criminal Procedure Ancillaries in Title 15 of the Revised Statutes for provisions governing the return and the effect of the return as proof of service of process in criminal matters.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The chief of police and/or his deputies may be compelled to make or effect service of process within his jurisdiction under C.C.P. Art. 332 or outside the municipal corporate boundaries under R.S. 13:3476 on matters issuing from the local parish district court., OPINION NUMBER 92-165, La. Atty. Gen. Op. No. 1992-165; 1992 La. AG LEXIS 102.


Art. 356. Method of service.

Service of the writ may be made on any day by:

(1) Delivering it to the person to whom it is addressed;

(2) Informing him of its contents if he refuses to receive it; or

(3) Attaching the writ to an entrance door of the residence of the person to be served or of the place of custody if such person conceals himself or cannot be found or refuses admittance to the person attempting service.

A writ of habeas corpus, although addressed to a particular person, may be served in the manner provided by this article upon any person who has custody of the person whose release is sought.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is merely a consolidation of the ideas contained in the source articles. C.C.P. Art. 3824 ties in service of the writ to the ordinary civil rules of service of process. Since a simple reference to the methods of service in the Code of Civil Procedure cannot be made in this Title, the approach of former R.S. 15:125, which expressly states the requirements of actual delivery, or information as to the contents of the writ in cases of refusal to accept service, has been followed.

(b) Many states have a specific provision that the writ of habeas corpus may be served at any time, on holidays or at night.

(c)The end paragraph is new.

Art. 357. Answer; production of person in custody.

The person upon whom the writ has been served, whether it is directed to him or not, shall file a written answer, signed and sworn to by him stating whether he has custody of the person named in the writ. If the person is in his custody, he shall produce him and state in his answer his authority for holding the person in custody. If the custody is by virtue of a court order, the document in the possession of the custodian shall be annexed to the answer. The answer and the production of the person in custody shall be made at the place and time designated by the writ.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is a combination of the source articles. The provisions of former R.S. 15:128 and of Art. 807 of the 1870 Code of Practice, however, are omitted. They unnecessarily required the person upon whom a writ of habeas corpus was served to declare positively in his return whether or not he had the relator in his power or custody, or under his restraint; and if so, to state the authority and cause of such imprisonment or restraint.

(b) Most states generally provide that if it is feared that the person in custody will be removed from the jurisdiction of the court or will suffer irreparable injury, the court may issue a warrant for the arrest of the person held in custody so that he cannot be removed. Such a provision is unnecessary here, because the last sentence of this article requires the answer and the production of the person in custody at the time and place designated in the writ. In an emergency the court can make the answer returnable instanter.

Art. 358. Transfer of custody; answer.

If the custody has been transferred prior to service of the writ, the person upon whom the writ was served shall state in his answer the name and address of the person to whom custody was transferred, the time of and the authority for the transfer, and the place where the person is then in custody.

COMMENTARY

Louisiana Official Revision Comments

1966. — This article is substantially a restatement of C.C.P. Art. 3826. It is a better statement of the rule than that contained in either former R.S. 15:129 or Art. 808 of the 1870 Code of Practice.

Art. 359. Nonproduction of person confined; justification.

If the person in custody cannot for any reason be brought before the court, the reasons therefor shall be stated in the answer. If the court is satisfied with the reasons stated, the hearing may proceed without his presence. If the court is not satisfied with the reasons stated, it may require the immediate production of the person in custody. (Amended by Acts 1976, No. 448, § 1; Acts 1980, No. 429, § 2, eff. Jan. 1, 1981.)

COMMENTARY

Louisiana Official Revision Comments

1980. — The 1980 amendment deletes provisions authorizing nonproduction of the petitioner in cases of post conviction applications. Post conviction relief is governed by Title XXXI-A which contains an article specifically addressing the production of the petitioner. See C.Cr.P. Arts. 927(B) and 930(A).

1966. — This article follows C.C.P. Art. 3827. Similar provisions in former R.S. 15:133 and Art. 816 of the 1870 Code of Practice allowed illness or infirmity as permissible reasons and required a doctor’s certificate. The generalization contained in this article is superior to the particularizations. If the court doubts the truthfulness of the answer, it can instanter require whatever proof it thinks necessary or order the person in custody to be produced immediately.

Art. 360. Hearing.

At the time and place fixed in the writ for the answer thereto, the court shall proceed summarily to hear the evidence and reasons adduced by the person in custody and by the custodian. The hearing shall be held in open court and may be held in term time or in vacation, or on a legal holiday.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article, with stylistic changes, is the same as former R.S. 15:134.

(b) The 1928 Code of Criminal Procedure contained an additional article, former R.S. 15:135, providing that at the hearing of the return, the relator could controvert or disprove any material fact or matter set forth in the return, and prove any fact showing that his imprisonment or detention is unlawful or that he was entitled to his discharge. Those specific provisions are omitted as unnecessary, because the general provisions of the above article cover the subject.

Art. 361. Custody without court order.

If the person in custody is being held not by virtue of a court order, the court, after the hearing, shall discharge or refuse to discharge the person from custody as justice may require.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article, like former R.S. 15:134, is very broad, allowing relief as the justice of the case may require. It is certainly unlimited insofar as grounds are concerned. However, the article applies only to a person confined in a criminal matter without a court order. If confinement is by virtue of a court order, Art. 362 applies. This system is similar to the former system both in the 1928 Code of Criminal Procedure and in the 1870 Code of Practice. Cf. former R.S. 15:134, 15:137; C. P. Arts. 819, 822.

(b) This article applies in a case of illegal arrest or even legal arrest without a warrant and to any other detention not resulting from a court order. Under this article the legality of the detention or of the arrest involved will be tested.

Art. 362. Custody with court order.

If the person in custody is being held by virtue of a court order, relief shall be granted only on the following grounds:

(1) The court has exceeded its jurisdiction;

(2) The original custody was lawful, but by some act, omission, or event which has since occurred, the custody has become unlawful;

(3) The order for the custody is deficient in some legal requisite;

(4) The order for the custody, although legal in form, imposes an illegal custody;

(5) The custodian is not the person allowed by law to detain the person in custody;

(6) He has been denied his right to a hearing in an extradition case, as provided in Article 267; or

(7) He is being held in custody prior to trial in violation of due process of law. (Amended by Acts 1980, No. 429, § 2, eff. Jan. 1, 1981.)

COMMENTARY

Louisiana Official Revision Comments

1980. — The 1980 amendment deletes grounds which relate exclusively to post conviction challenges. The grounds for relief in cases of applications for post conviction relief are found in C.Cr.P. Art. 930.3.

Ground (7) is a “catchall” ground on which a person in custody can challenge his pretrial custody. For example, if the prisoner’s arrest was effected without a warrant and no judicial determination of probable cause was made pursuant to Gerstein v. Pugh, 420 U.S. 103 (1975), the prisoner could seek relief using ground (7).

1966. — (a) The reason for the necessity of some sort of delimitation as to the scope of inquiry in habeas corpus cases where the person is being held under a court order is to prevent the writ from being used in lieu of appeal or to reopen matters settled or waived at the trial, including irregularity, rulings on evidence, and the basic question of innocence. See Wharton, Criminal Procedure (1957),§§2225-45, pp. 455-495. Until the adoption of the 1928 Code of Criminal Procedure provision (former R.S. 15:137), this subject was governed by Art. 822 of the Code of Practice of 1870.

(b) The provision in former R.S. 15:137(6), providing for release of persons held without court order, is omitted from this article, since custody without court order is covered by Art. 361.

(c) Clause (6) of this article is new. It has been held that habeas corpus is not the proper procedure to raise the issue of double jeopardy, State v. Klock, 45 La.Ann. 316, 12 So. 307 (1893), and there is a split of authority on the point among the other states. See 4 Wharton, Criminal Procedure (1957)§2235, p. 473. Clause (6) expressly permits the basic double jeopardy defense to be urged by habeas corpus.

(d) The reason for Clause (7) is that the statute of limitations can be pleaded at any time. Normally the burden of proof is on the state, except that where the defendant raises the issue for the first time by a writ of habeas corpus, the burden is on him. See Art. 577.

(e) Clause (8) complements the provisions of Art. 270 in the Title on extradition, which although recognizing the availability of habeas corpus, does not expressly provide for that relief.

(f) Art. 822(6) of the 1870 Code of Practice, providing for relief against court orders obtained by false pretenses or corruption, is omitted from this article because it would permit the reopening of cases which should not be reopened. Its most effective use would be in cases involving perjured witnesses or bribed jurors, and in such cases relief by the invocation of the pardoning power is more regular administratively.

(g) A material witness who is being held can avail himself of Clause (2) of this article by proving that the failure to take his deposition as provided by law has made his custody unlawful although originally it was lawful.

(h) If a person in custody contends that the statute under which he is being prosecuted or was prosecuted is unconstitutional, or the indictment is defective or charges no crime, his procedural rights vary as follows:

(1) After sentence. Art. 872 reads as follows:

“A valid sentence must rest upon a valid and sufficient:

(1) Statute;

(2) Indictment; and.

(3) Verdict, judgment, or plea of guilty”

Art. 882 reads in part:

“A sentence may be reviewed as to its legality on application of the defendant or of the state:

(1) In an appealable case by appeal; or

(2) In an unappealable case by writs of certiorari and prohibition.

Nothing in this article shall be construed to deprive any defendant of his right, in a proper case, to the writ of habeas corpus.”

It will be seen, therefore, that by using Clauses (3) and (4) of Art. 362 above, together with Arts. 872 and 882, relief in the situations discussed can be obtained.

(2) Before sentence. If the defendant has been tried and convicted but not sentenced, he can use a motion in arrest of judgment in the situation under discussion. If he has been charged but not yet tried, the proper procedural vehicle is a motion to quash. If he has been simply arrested but not yet formally charged, the proper procedural vehicle is a motion for a preliminary hearing.

(i) Clause (9) was added to this article after the consideration of the following:

(1) Federal habeas corpus will not be granted as to state custody under a sentence unless the prisoner has exhausted all other remedies, including state appeals, applications to the U. S. Supreme Court for writs of certiorari, and state habeas corpus relief. 28 U.S.C.§2254; Ex parte Whitacre, 17 F.2d 767 (9th Cir.1927); Hollman v. Manning, 262 F.2d 656 (4th Cir.1959); Wooten v. Bomar, 267 F.2d 900 (6th Cir.1959). However, if the prisoner cannot pursue all other remedies because he has waited too long, e. g., time for appeal has passed, a federal writ may be granted. Fay v. Noia, 372 U.S. 391, 83 S.Ct. 822, 9 L.Ed.2d 837 (1963).

(2) Habeas corpus relief in federal courts is governed by 28 U.S.C.§§2241, 2243, which, among other things, provide that when a person is held in violation of the constitution or laws of the United States, the court determines the fact and disposes of the matter “as law and justice require.” Those provisions give very wide latitude to federal courts, in cases where federal jurisdiction attaches.

(3) The following analysis of the areas in which federal courts have indicated they will intervene by habeas corpus in state detention cases shows the broad extent and reach of the federal habeas corpus power. Although in most of the cases cited, relief was denied because the applicant failed to support the facts alleged, it is clear that had the alleged facts been supported by evidence, the courts would have granted federal habeas corpus. Such cases involved:

Voluntary nature of confession used by state. Williams v. Lavalle, 170 F.Supp. 582 (N.D.N.Y.1959); see Bennett v. Davis, 267 F.2d 15 (10th Cir.1959).

Lack of counsel, denial of counsel, and incompetent counsel. United States ex rel. Marcial v. Fay, 267 F.2d 507 (2nd Cir.1959).

All aspects of racial discrimination. Labat v. Sigler, 267 F.2d 307 (5th Cir.1959).

Pleading guilty without full knowledge of the effect thereof. Application of Hodge, 262 F.2d 778 (9th Cir. 1958).

Defendant very sick and unable to defend himself at the trial. Parker v. Ellis, 258 F.2d 937 (5th Cir.1958).

Failure of a state petit juror to reveal on voir dire his bias against defendant. United States ex rel. DeVita v. McCorkle, 248 F.2d 1 (3rd Cir.1957).

Arbitrary or capricious forfeiture by state penitentiary warden of “good time” earned by prisoner. Facchine v. Hunter, 190 F.2d 200 (10th Cir. 1951).

Capricious revocation of parole by state board. Christianson v. Zerbst, 89 F.2d 40 (10th Cir. 1937).

Failure of state supreme court to consider application for rehearing. United States ex rel. Bongiorno v. Ragen, 146 F.2d 349 (7th Cir. 1945).

State trial dominated by mob violence. Carruthers v. Reed, 102 F.2d 933 (8th Cir.1939).

Suppression by state district attorney of evidence favorable to defendant. United States ex rel. Helwig v. Cavell, 171 F.Supp. 417 (W.D. Pa.1959).

State officials interfering with defense witnesses. Melanson v. O’Brien, 203 F.2d 934 (5th Cir.1953).

Failure of sheriff to serve subpoenas upon defense witnesses called. Curtis v. Rives, 123 F.2d 936 (D.C. Cir.1941).

Defendant held incommunicado by state for five days. United States ex rel. Marelia v. Burke, 197 F.2d 856 (3rd Cir.1952).

Hearing of a rape case in closed court. Melanson v. O’Brien, supra.

Denial of defendant’s right to testify on his own behalf. Sessions v. Manning, 147 F.Supp. 396 (E.D. S.C. 1956).

State conviction obtained on perjured testimony. Collins v. Heinze, 217 F.2d 62 (9th Cir.1954); Baxter v. Rhay, 268 F.2d 40 (9th Cir.1959).

“A totality of events” including undue haste in prosecuting, failure of counsel to make proper objections or to reserve any bills of exception, failure to appeal a death sentence (and many other events) adding up to a denial of due process. United States ex rel. Sheffield v. Waller, 126 F.Supp. 537 (E.D. La.1954), affirmed 224 F.2d 280 (5th Cir.1955), cert. denied, 350 U.S. 922, 76 S.Ct. 217, 100 L.Ed. 807 (1955).

It is clear therefore, that the federal power is as broad as the due process concept itself, and it appears that there is no present fixed limitation to that concept indicated by any federal court in recent years. In Betts v. Brady, 316 U.S. 455, 62 S.Ct. 1252, 86 L.Ed. 1595 (1942), the supreme court stated that the basic test of due process relative to the issuance of the writ of habeas corpus is whether “the facts, in their setting, constitute a denial of fundamental fairness, shocking to the universal sense of justice.”

(4) In the light of the foregoing, the following conclusions were reached: State habeas corpus should provide relief from lack of due process situations. If this is done adequately, federal intervention under 28 U.S.C. 2254 will be reduced considerably.

It is impossible to draft an article which in detail covers all due process situations. Therefore, reliance must be placed upon the use of the “due process” phrases as such.

It is improper, however, to allow habeas corpus to be used as an alternative to an appeal.

(j) See Reitz, Federal Habeas Corpus, 74 Harv.L.Rev. 1315 (1961), for a discussion of the necessity of adequate state habeas corpus procedure to obviate the necessity of federal intrusion.
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CRIMINAL LAW & PROCEDURE

• Juries & Jurors

•• Challenges to Jury Venire

••• Fair Cross-Section Challenges

•••• General Overview. — Convicted rapist was not entitled to a writ of habeas corpus because economically-disadvantaged jurors were not systematically excluded from the jury pool, even though the State did not pay citizens for their jury service; the rapist received a trial by jurors representing a fair cross-section of the community and was not denied his right to due process. State ex rel. Barksdale v. Dees, 252 LA. 434, 211 So. 2d 318, 1968 La. LEXIS 2756 (June 4, 1968).

• Habeas Corpus

•• Procedure

••• General Overview. — Defendant could not properly raise post-conviction habeas under La. Code Crim. Proc. Ann. art. 362 because the statute that he claimed was unconstitutional had never been declared unconstitutional; the triggering event—application of an unconstitutional statute—for a habeas corpus claim under La. Code Crim. Proc. Ann. art. 362(2) had not occurred. Bernard v. La. Dep’t of Pub. Safety & Corr., 843 So. 2d 413, 2002 La. App. LEXIS 4310 (Sept. 20, 2002), writ denied by La. 2002-2613, 862 So. 2d 975, 2004 La. LEXIS 37 (La. Jan. 9, 2004).

The Prison Litigation Reform Act (PLRA) is applicable only to claims concerning the conditions of confinement or the effects of actions by government officials on the lives of persons confined in prison; writ of habeas corpus is the appropriate procedural vehicle by which to bring a claim of being lawfully and unconstitutionally restrained and deprived of liberty before district court under La. Code Crim. Proc. Ann. art. 362(2). Bernard v. La. Dep’t of Pub. Safety & Corr., 835 So. 2d 470, 2001 La. App. LEXIS 2641 (Nov. 9, 2001).

Because under under La. Code Crim. Proc. Ann. art. 920(2) the appeal court’s review was limited to errors discoverable upon inspection of the pleadings and proceedings in the absence of formal bills of exceptions filed pursuant to former La. Code Crim. Proc. Ann. art. 845 (now La. Code Crim. Proc. Ann. art. 914.1), defendant’s remedy for ineffective assistance was by application for habeas corpus under La. Code Crim. Proc. Ann. art. 362. State v. Davis, 255 LA. 380, 231 So. 2d 359, 1970 La. LEXIS 4071 (Jan. 20, 1970).

••• Filing of Petition

•••• General Overview. — Where an inmate alleged the unconstitutionality of La. Rev. Stat. Ann. § 15:571.5, contending its application by the department of public safety resulted in a deprivation of his constitutional rights, his claim was not one that could have been raised through post-conviction habeas corpus under La. Code Crim. Proc. Ann. art. 362(2) in that La. Rev. Stat. Ann. § 15:571.5 had been upheld on numerous occasions and, thus, there was no application of a statute declared unconstitutional to trigger a true habeas corpus claim. Ferrington v. La. Bd. of Parole, 886 So. 2d 455, 2004 La. App. LEXIS 1623 (June 25, 2004), writ denied by La. 2004-2555, 904 So. 2d 741, 2005 La. LEXIS 2171 (La. June 24, 2005).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A city may not enforce a municipal ordinance requiring owners and/or landlords of dilapidated property to remain on the property which has been cited for health and safety violations., OPINION NUMBER 92-444, La. Atty. Gen. Op. No. 1992-444; 1992 La. AG LEXIS 442.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: Criminal Procedure—Appellate Review—Failure to Perfect Bill of Exceptions Bars Review of Trial Error. 46 Tul. L. Rev. 1009 (June, 1972).

Art. 363. Effect of appeal.

The writ of habeas corpus shall not be granted to a convicted person for a cause under Article 362, if he may appeal, or has done so and the appeal is pending.

COMMENTARY

Louisiana Official Revision Comments

1966. — This article is essential to prevent the use of habeas corpus as a substitute for relief by available appellate procedure.
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CRIMINAL LAW & PROCEDURE

• Habeas Corpus

•• Cognizable Issues

••• General Overview. — Writ of habeas corpus was not the proper vehicle for an inmate to raise his contention that the trial court improperly denied his application for a change of venue. State ex rel. Matthews v. Henderson, 292 So. 2d 496, 1974 La. LEXIS 3435 (Mar. 25, 1974).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: Criminal Procedure—Appellate Review—Failure to Perfect Bill of Exceptions Bars Review of Trial Error. 46 Tul. L. Rev. 1009 (June, 1972).

Art. 364. New warrant; when issued.

The court shall issue a new warrant of arrest when it appears that there exists sufficient legal ground for the custody of the person based on an offense with which he may be charged, although the order for the custody may have been rendered in an irregular or unauthorized manner, or may have been executed by an unauthorized person.

COMMENTARY

Louisiana Official Revision Comments

1966. — This article is taken from the source articles, with considerable stylistic changes. The article is essential to prevent abuses in applications for the writ.

Art. 365. Burden of proof.

If the person in custody is being held not by virtue of a court order, the custodian shall have the burden of proving the legality of the custody and of showing good cause why the person in custody should not be released.

If the person in custody is being held by virtue of a court order, he shall have the burden of proving the illegality of the custody and that he is entitled to be released.

COMMENTARY

Louisiana Official Revision Comments

1966. — No state has a provision similar to this article, nor does the Louisiana jurisprudence throw any light on the subject. The principle of the article is logical and it is codified in order to remove all possible doubt about the matter.

Art. 366. Custody pendente lite.

At the time of issuing the writ the court may render a special order concerning the custody of the person from the time the writ is served until rendition of judgment.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Former R.S. 15:136 required the judge to remand the prisoner to the original custody. Art. 820 of the Code of Practice of 1870 permitted the judge to award the custody to “such person as the age of the party and other circumstances may render proper,” and Art. 3828 of the Code of Civil Procedure similarly allows custody to “a proper person.” Remand into the custody of the original custodian may be highly undesirable in criminal cases; therefore, this article provides for flexibility in the determination of custody.

Most states have a provision almost identical with Art. 820 of the 1870 Code of Practice.

(b) This article permits immediate relief from objectionable custody during the interval prior to the hearing, and also after the hearing while the case may be under advisement.

Art. 367. Rearrest after discharge.

A person discharged from custody in a habeas corpus proceeding may be rearrested if a legal ground exists therefor.

COMMENTARY

Louisiana Official Revision Comments

1966. — This article is taken from the source article, but it is considerably broader, since the source article permitted rearrest only under certain limited conditions. It is unlikely that this article leaves the door open for considerable abuse. In addition to the fact that another writ of habeas corpus is immediately available to the person in custody, any public official, who rearrests without legal cause and by the same methods or on the same grounds which the habeas corpus proceeding had declared illegal, not only subjects himself to a damage suit, but is probably guilty of malfeasance in office. Some states have specific provisions against rearrest except under certain circumstances and provide severe sanctions for violations of such provisions. See Cal. Pen.Code,§1496; Fla.Stat.Ann.,§79.10; Mich.Stat.Ann.,§27.2290.

Art. 368. Disobedience of writ or judgment; contempt.

A person who fails to comply with the writ of habeas corpus, or with a judgment rendered on a petition for a writ of habeas corpus may be punished for contempt.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is taken partially from the source article. In both criminal habeas corpus cases and civil habeas corpus cases the sanctions for violations of orders are the penalties for contempt of court.

(b)The source article contains an additional sentence providing that when a sentence of imprisonment is imposed for contempt, imprisonment may continue until the defendant obeys the writ or judgment. The provision is unnecessary in this article, because the subject is covered by the general contempt rules. See Art. 25.

(c) Neither the Code of Civil Procedure nor this Code makes provision for the forcible execution of a judgment in a habeas corpus proceeding. The custodian can be held in contempt if he does not release the person in custody but there is no specific provision allowing the court to accomplish the release forcibly. It was decided that it was unnecessary to provide for forcible release, since the court, under its inherent power, can order physical steps necessary to effect release.

Art. 369. Appeal not permitted.

There shall be no appeal from a judgment granting or refusing to grant release upon a petition for a writ of habeas corpus.

COMMENTARY

Louisiana Official Revision Comments

1966. — There was no provision in the prior law for appeals. If a defendant is denied release, his remedy is to apply to the supreme court for writs.
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CRIMINAL LAW & PROCEDURE

• Appeals

•• Reviewability

••• Preservation for Review

•••• General Overview. — Defendant alleged that a petition for a writ of habeas corpus and/or motion for a new trial was filed and denied by the trial court, but there was no appeal from the denial of a writ of habeas corpus, and the alleged motion for a new trial was not attached to the bill of exceptions, nor was it in the record; thus, the appeals court had nothing before it to review. State v. Nix, 327 So. 2d 301, 1975 La. LEXIS 5233 (Dec. 8, 1975).

• Habeas Corpus

•• Appeals

••• General Overview. — Pursuant to La. Code Crim. Proc. Ann. art. 369, a judgment refusing to grant release upon a petition for a writ of post-conviction habeas corpus is not appealable; under La. Const. art. V, § 10(A), such a judgment is subject to review under the supervisory jurisdiction of the court of appeal in the circuit in which the case arises. State ex rel. Bartie v. State, 501 So. 2d 260, 1986 La. App. LEXIS 8424 (Dec. 23, 1986).

Attempts by defendant to collaterally attack the propriety of a writ of habeas corpus ad prosequendum were properly rejected by the trial court, as each of defendant’s motions related to the issue were irrelevant to the proceedings before the trial court at the time the motions were made; the denial of these motions in no way prejudiced defendant’s rights to bring a direct action, in either state or federal court, to challenge the district court’s jurisdiction over the person of the defendant. State v. Nix, 327 So. 2d 301, 1975 La. LEXIS 5233 (Dec. 8, 1975).

Art. 370. Custody pending application for writs.

A person in custody shall not be released upon a writ of habeas corpus until forty-eight hours after the judgment ordering the release has been entered or until an application by the state for supervisory writs has been denied, whichever occurs first, if:

(1) The state has announced its intention to apply for supervisory writs; and

(2) The person is being held in custody by virtue of a court order or in connection with a felony.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Since the state can apply for writs from a judgment granting release under habeas corpus, the interests of the state must be protected by preventing the immediate release of the prisoner. If the release were permitted immediately and the court granted writs, it might be impossible to rearrest the prisoner.

(b) The prisoner will be immediately released in all cases other than those specified in this article.

 

TITLE 10. INSTITUTING CRIMINAL PROSECUTIONS

Article

381. Nature of criminal prosecution.

382. Methods of instituting criminal prosecutions.

383. Indictment.

384. Information.

385. Affidavit.

386. Institution of prosecution after discharge at preliminary examination; after failure of grand jury to indict.

Art. 381. Nature of criminal prosecution.

A criminal prosecution is brought in the name of the state in a court of criminal jurisdiction, for the purpose of bringing to punishment one who has violated a criminal law.

The person injured by the commission of an offense is not a party to the criminal prosecution, and his rights are not affected thereby.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article states the nature of the “criminal prosecution,” as that term is employed in this Title and elsewhere in the Code. Under Arts. 462 and 463 the indictment and the information are drawn in the name of the state.

The second paragraph of this article, copied almost verbatim from the source provision, stresses the difference between a criminal prosecution (where the state is suing to impose punishment for the public wrong committed) and a civil action (where the injured person is suing to recover damages for injury caused by the defendant). In the criminal prosecution the injured person may be a prosecuting witness, but the state is in entire control of the case and the injured person’s civil rights are not in issue and are not affected by the outcome of the case.

(b) The term “criminal prosecution” is more limited than “criminal proceeding” employed in the source provision. The words “criminal proceedings” have been construed to cover the preliminary examination and a grand jury proceeding. Commonwealth v. Dean, 172 Pa. Super. 415, 94 A.2d 69 (1953); State v. Ardoin, 197 La. 877, 2 So.2d 633 (1944). The “criminal prosecution” begins with the formal charge by indictment, information, or affidavit, and does not include such preliminary proceedings as the arrest, preliminary examination, or grand jury investigation. In State v. Shushan, 206 La. 415, 435, 19 So.2d 185, 192 (1944), the court stated that a criminal prosecution “consists of the series of proceedings from the time when the formal accusation is made by the filing of an affidavit, bill of information or indictment in the criminal court until the proceedings are terminated.”

(c) The term “state” is broadly defined in Art. 934(10) to include “a city or other political subdivision” unless the context clearly indicates otherwise.
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CRIMINAL LAW & PROCEDURE

• Trials

•• Closing Arguments

••• Inflammatory Statements. — Prosecutor’s reference to defendant in his closing argument as an animal and his question “who’s safe with men like him on the street?” was fully justified by the evidence. State v. Vernon, 251 LA. 1099, 208 So. 2d 690, 1968 La. LEXIS 2939 (Mar. 25, 1968).

GOVERNMENTS

• State & Territorial Governments

•• Employees & Officials. — Mother failed to state a cause of action against the district attorney for failing to prosecute her ex- husband for the kidnapping of her son because the district attorney had the discretion to either bring a charge or to dismiss a charge. Hall v. New Orleans, 385 So. 2d 1253, 1980 La. App. LEXIS 4186 (June 3, 1980), writ of certiorari denied by 393 So. 2d 739, 1980 La. LEXIS 8932 (La. 1980).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Traffic violations are considered as criminal offenses for the implementation of House Bill 670 and the assessment of additional court costs., OPINION No. 86-616, La. Atty. Gen. Op. No. 1986-616; 1986 La. AG LEXIS 379.

Art. 382. Methods of instituting criminal prosecutions.

A. A prosecution for an offense punishable by death, or for an offense punishable by life imprisonment, shall be instituted by indictment by a grand jury. Other criminal prosecutions in a district court shall be instituted by indictment or by information.

B. (1) A prosecution for violation of an ordinance and other criminal prosecutions in a parish court shall be instituted by affidavit or information charging any offense.

(2) A prosecution for violation of an ordinance and other criminal prosecutions in a city court shall be instituted by affidavit or information charging any offense supported by an affidavit.

(3) Criminal prosecutions in a juvenile court or family court shall be instituted by affidavit, information, or indictment. (Amended by Acts 1974, Ex. Sess. No. 19, § 1, eff. Jan. 1, 1975; Acts 1989, No. 8, § 1; Acts 1994, 3rd Ex. Sess., No. 83, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article conforms to the controlling constitutional provision, Const. Art. 1,§9. It is more complete and explicit than Art. 2 of the 1928 Code of Criminal Procedure. Except for capital crimes, prosecutions in a district court, whether for felonies or misdemeanors, may be instituted by either indictment or information. Prosecutions in city courts are ordinarily by affidavit. Prosecution for violation of an ordinance, must be instituted by affidavit. If violation of a state statute (misdemeanor) is charged, the prosecution in a city court may be instituted by either information or affidavit; most charges will be brought by affidavit, but the information is authorized. Criminal prosecutions in juvenile and family courts (of adults for misdemeanors affecting the well-being of juveniles-Const. Art. VII,§§52, 53) generally will be instituted by affidavit, but may also be instituted by information or indictment.

(b) “Indictment” is defined in Art. 934(6) to include information and affidavit, unless it is the clear intent to restrict the word to the finding of a grand jury. In Art. 382 above it is clear that “indictment” refers to the finding of a grand jury, as distinguished from the information filed by the district attorney, or the affidavit. This is made doubly clear in the first sentence by the words “indictment by a grand jury.”

(c) “City court,” as defined in Art. 931(2), means a city, town, village, or other municipal court, with criminal jurisdiction, and does not include a mayor’s court. The “recorders’ courts” referred to in Art. 2 of the 1928 Code are included in this definition, since they are city courts with criminal jurisdiction.

Several cities have traffic bureaus which try violations of traffic ordinances. The bureaus are not separate courts, but are divisions of the municipal courts and are governed by the rules of procedure applicable to the city courts. A separate traffic court for Orleans Parish, which has exclusive jurisdiction over violations of traffic ordinances and is completely independent of the municipal court, is established by Const. Art. VII,§94. However, the constitutional provision states that “The trial and all procedures in all cases within its [the traffic court’s] jurisdiction shall be the same as now in effect governing the Municipal Court of New Orleans under existing laws.” Thus the procedure, including the method of instituting the prosecution, will be the same as in regular city courts.

(d) Great informality in instituting prosecutions will apparently prevail in cases within the limited jurisdiction of mayor’s courts under Const. Art. VII,§51(E). See Mayor and City Council of Monroe v. Meuer, 35 La.Ann. 1192 (1883). However, the prosecutions should be instituted by affidavit, meeting the minimal requirement for instituting a prosecution for violation of a city ordinance.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Scope of Protection. — Defendant’s conviction for the unauthorized use of a movable valued in excess of $ 1,000 was proper where he was validly charged with a bill of information under La. Code Crim. Proc. Ann. art. 382 and convicted by a jury under La. Code Crim. Proc. Ann. art. 782. State v. Taylor, 495 So. 2d 996, 1986 La. App. LEXIS 7790 (Oct. 8, 1986), writ denied by 499 So. 2d 84, 1987 La. LEXIS 8219 (La. 1987), writ of certiorari denied by 484 U.S. 812, 108 S. Ct. 214, 98 L. Ed. 2d 178, 1987 U.S. LEXIS 3906, 56 U.S.L.W. 3248 (1987).

• State Constitutional Operation. — Under La. Const. art. XIV, § 23, all prosecutions existing on the effective date of the Louisiana Constitution of 1974 were to continue unaffected; hence, La. Const. 1921 art. I, § 9 (now La. Const. art. I, § 15) and La. Code Crim. Proc. Ann. art. 382 applied, under which a bill of information was the proper vehicle for instituting the prosecution against defendant for armed robbery, and, therefore, defendant’s conviction and sentence were affirmed. State v. Nicholas, 319 So. 2d 365, 1975 La. LEXIS 4214 (Oct. 1, 1975).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Robbery

•••• General Overview. — An officer’s affidavit, which was filed to detain defendant in Mississippi and recounted his confession to an armed robbery in Louisiana, did not commence defendant’s prosecution; under La. Code Crim. Proc. Ann. art. 382, only prosecutions for violation of an ordinance could be instituted by affidavit and La. Rev. Stat. Ann. § 14:64 provided a minimum sentence for armed robbery. State v. Murphy, 463 So. 2d 812, 1985 La. App. LEXIS 8031 (Jan. 23, 1985), writ of certiorari denied by 468 So. 2d 570, 1985 La. LEXIS 8722 (La. 1985).

At the time of defendants’ trial for armed robbery, only “capital cases” were required by La. Code Crim. Proc. Ann. art. 382 to be instituted by grand jury indictment, and incorporation in the bill of information of the language of the short form indictment set forth in La. Code Crim. Proc. Ann. art. 465(42) was constitutional. State v. Monk, 315 So. 2d 727, 1975 La. LEXIS 4871 (June 23, 1975).

•• Homicide

••• Murder

•••• General Overview. — State’s charge by information against defendant for second degree murder was null where, under La. Code Crim. Proc. Ann. art. 382, prosecution for an offense punishable by death, or for an offense punishable by life imprisonment, must have been instituted by grand jury indictment. State v. Donahue, 355 So. 2d 247, 1978 La. LEXIS 7043 (Jan. 30, 1978).

• Grand Juries

•• Indictments

••• General Overview. — Pursuant to La. Code Crim. Proc. Ann. art. 382(A), all offenses punishable by death or life imprisonment shall be instituted by indictment by a grand jury. State v. Meredith, 796 So. 2d 109, 2001 La. App. LEXIS 2012 (Sept. 26, 2001).

Upon the court’s initial review of the record it discovered the absence of a grand jury indictment for the charge of aggravated rape signed by the foreperson of the jury as a true bill; since the offense was punishable by life imprisonment prosecution for the crime must be preceded by grand jury indictment under La. Const. art. I § 15 and La. Code Crim. Proc. Ann. art. 382 and the state was ordered to supplement the record and resolve the issue. State v. Jones, 557 So. 2d 1040, 1990 La. App. LEXIS 271 (Feb. 15, 1990).

• Accusatory Instruments

•• Indictments

••• General Overview. — While defendant’s prosecution for second degree murder should have been instituted by a grand jury indictment under La. Code Crim. P. 382(A) because it was a crime punishable by life imprisonment, there was no error; defendant’s original indictment was for first degree murder, and the district attorney had the authority to amend the indictment to charge a lesser offense without a formal indictment. State v. Logan, 822 So. 2d 657, 2002 La. App. LEXIS 1931 (June 14, 2002).

It is not necessary to charge defendant by indictment where his possible punishments do not include death or life imprisonment. State v. Peace, 766 So. 2d 630, 2000 La. App. LEXIS 2075 (Aug. 23, 2000).

Where a defendant was charged with armed robbery and second degree kidnapping, neither of which carried a sentence of death or life imprisonment, a grand jury indictment was not required by La. Code Crim. Proc. Ann. art. 382. State v. Williams, 747 So. 2d 1256, 1999 La. App. LEXIS 3463 (Dec. 8, 1999), writ denied by La. 2000-0734, 775 So. 2d 441, 2000 La. LEXIS 3322 (La. Nov. 27, 2000), writ denied by La. 2000-0358, 778 So. 2d 588, 2001 La. LEXIS 91 (La. Jan. 5, 2001), writ denied by La. 2000-0360, 778 So. 2d 588, 2001 La. LEXIS 92 (La. Jan. 5, 2001), remanded by 249 Fed. Appx. 340, 2007 U.S. App. LEXIS 23012 (5th Cir. La. 2007).

Where the grand jury indicted defendant on two counts of aggravated assault, and the prosecutor subsequently filed an information charging defendant with one count of aggravated battery, the prosecutor was acting within his discretion; trial court did not err in excluding from evidence the two indictments. State v. Bowie, 458 So. 2d 1033, 1984 La. App. LEXIS 9824 (Nov. 7, 1984), writ of certiorari denied by 462 So. 2d 1262, 1985 La. LEXIS 7930 (La. 1985).

State’s charge by information against defendant for second degree murder was null where, under La. Code Crim. Proc. Ann. art. 382, prosecution for an offense punishable by death, or for an offense punishable by life imprisonment, must have been instituted by grand jury indictment. State v. Donahue, 355 So. 2d 247, 1978 La. LEXIS 7043 (Jan. 30, 1978).

At the time of defendants’ trial for armed robbery, only “capital cases” were required by La. Code Crim. Proc. Ann. art. 382 to be instituted by grand jury indictment, and incorporation in the bill of information of the language of the short form indictment set forth in La. Code Crim. Proc. Ann. art. 465(42) was constitutional. State v. Monk, 315 So. 2d 727, 1975 La. LEXIS 4871 (June 23, 1975).

•• Informations

••• General Overview. — Accused had to be informed of the nature and cause of the accusation against him, and when a person was charged with a felony, a prosecution had to be initiated by a grand jury indictment or a bill of information, and, with the State’s permission, a defendant could plead guilty to a lesser offense that was included in the offense charged in the bill of information, and, with the consent of the State, could plead guilty to a crime that was not responsive to the original bill of information as long as there was a new or written amended bill of information; thus, where a defendant who was charged with possession of 28 grams or more of cocaine, La. Rev. Stat. Ann. § 40:967(F), was permitted to plead guilty to possession of cocaine with intent to distribute, La. Rev. Stat. Ann. § 40:967(A)(1), which were both felonies, the guilty plea was invalid. State v. Porterfield, 524 So. 2d 1363, 1988 La. App. LEXIS 902 (Apr. 19, 1988), vacated by 541 So. 2d 909, 1988 La. App. LEXIS 2872 (La.App. 1 Cir. 1988).

Defendant’s conviction for the unauthorized use of a movable valued in excess of $ 1,000 was proper where he was validly charged with a bill of information under La. Code Crim. Proc. Ann. art. 382 and convicted by a jury under La. Code Crim. Proc. Ann. art. 782. State v. Taylor, 495 So. 2d 996, 1986 La. App. LEXIS 7790 (Oct. 8, 1986), writ denied by 499 So. 2d 84, 1987 La. LEXIS 8219 (La. 1987), writ of certiorari denied by 484 U.S. 812, 108 S. Ct. 214, 98 L. Ed. 2d 178, 1987 U.S. LEXIS 3906, 56 U.S.L.W. 3248 (1987).

Under La. Code Crim. Proc. Ann. art. 382 and La. Const. art. I, § 13, a conviction based on an arraignment where the bill of information charged a different crime, was invalid. State v. Vidrine, 476 So. 2d 537, 1985 La. App. LEXIS 9862 (Oct. 8, 1985).

An officer’s affidavit, which was filed to detain defendant in Mississippi and recounted his confession to an armed robbery in Louisiana, did not commence defendant’s prosecution; under La. Code Crim. Proc. Ann. art. 382, only prosecutions for violation of an ordinance could be instituted by affidavit and La. Rev. Stat. Ann. § 14:64 provided a minimum sentence for armed robbery. State v. Murphy, 463 So. 2d 812, 1985 La. App. LEXIS 8031 (Jan. 23, 1985), writ of certiorari denied by 468 So. 2d 570, 1985 La. LEXIS 8722 (La. 1985).

It was irrelevant whether an affidavit was executed to support the issuance of an arrest warrant because after defendant’s arrest, prosecution was properly instituted by the filing of a bill of information. State v. Hardy, 344 So. 2d 1018, 1977 La. LEXIS 5677 (Apr. 11, 1977).

At the time of defendants’ trial for armed robbery, only “capital cases” were required by La. Code Crim. Proc. Ann. art. 382 to be instituted by grand jury indictment, and incorporation in the bill of information of the language of the short form indictment set forth in La. Code Crim. Proc. Ann. art. 465(42) was constitutional. State v. Monk, 315 So. 2d 727, 1975 La. LEXIS 4871 (June 23, 1975).

• Counsel

•• Right to Counsel

••• Preliminary Proceedings. — Error did not result when the trial court denied defendant’s motion to suppress the pre-indictment lineup information when defendant was not afforded and not entitled to counsel at that juncture under La. Code Crim. Proc. Ann. art. 382. State v. Lozan, 359 So. 2d 108, 1978 La. LEXIS 7647 (May 22, 1978).

• Trials

•• Closing Arguments

••• Inflammatory Statements. — Prosecutor’s reference to defendant in his closing argument as an animal and his question “who’s safe with men like him on the street?” was fully justified by the evidence. State v. Vernon, 251 LA. 1099, 208 So. 2d 690, 1968 La. LEXIS 2939 (Mar. 25, 1968).

•• Defendant’s Rights

••• Right to Counsel

•••• Constitutional Right. — A preindictment line-up is not a “stage of the proceedings” at which defendant is entitled to counsel. State v. Johnson, 327 So. 2d 388, 1976 La. LEXIS 3876 (Feb. 23, 1976).

• Sentencing

•• Capital Punishment

••• General Overview. — Pursuant to La. Code Crim. Proc. Ann. art. 382(A), all offenses punishable by death or life imprisonment shall be instituted by indictment by a grand jury. State v. Meredith, 796 So. 2d 109, 2001 La. App. LEXIS 2012 (Sept. 26, 2001).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Act. 368 of 1977; C.Cr.P. Art. 202;931;382;and 209, OPINION No. 78-326, La. Atty. Gen. Op. No. 1978-326; 1978 La. AG LEXIS 927.

Traffic violations are considered as criminal offenses for the implementation of House Bill 670 and the assessment of additional court costs., OPINION No. 86-616, La. Atty. Gen. Op. No. 1986-616; 1986 La. AG LEXIS 379.

A police officer has no discretion to dispose of a traffic citation once it is issued and deposited under R.S. 32:398.2. A police officer has no discretion in dismissing or disposing of an arrest or its record after the person is arrested and booked under C.Cr. P. aart. 229. A police officer has no discretion to dismiss a prosecution once it is instituted under C.Cr.P. art. 61., OPINION No. 88-39, La. Atty. Gen. Op. No. 1988-39; 1988 La. AG LEXIS 237.

When coroner is licensed physician, deputy or assistant coroners must also be licensed physician; coroner and district attorney share investigative authority over crime scene of homicide, but district attorney’s constitutional authority prevails in event of conflict of judgment., OPINION No. 90-105, La. Atty. Gen. Op. No. 1990-105; 1990 La. AG LEXIS 499.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Trial Procedure. 44 La. L. Rev. 301 (November, 1983).

Developments in the Law, 1983-84: A Faculty Symposium: Criminal Trial Procedure. 45 La. L. Rev. 263 (November, 1984).

Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

Art. 383. Indictment.

An indictment is a written accusation of crime made by a grand jury. It must be concurred in by not less than nine of the grand jurors, indorsed “a true bill,” and the indorsement must be signed by the foreman. Indictments shall be returned into the district court in open court; but when an indictment has been returned for an offense which is within the trial jurisdiction of another court in the parish, the indictment may be transferred to that court.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is a combination of the source provisions. Further elaboration of grand jury procedures is contained in Title XII.

(b) This article codifies the jurisprudential rule that all indictments shall be returned in open court. State v. Shields, 33 La.Ann. 991 (1881); State v. Sandoz, 37 La.Ann. 376 (1885); State v. Logan, 104 La. 254, 28 So. 912 (1901). This requirement was not expressly stated in Art. 4 of the 1928 Code of Criminal Procedure.

(c) This article continues the requirement of Art. 3 of the 1928 Code that the indictment must be indorsed “a true bill” and signed by the foreman. Recent model codes of criminal procedure are divided as to the necessity of the indorsement “ a true bill.” The endorsement is not required by Fed. Rule 6(f), but is required by Uniform Rule 12 and A.L.I. Code of Criminal Procedure,§141. The requirement is more than a formality, since it accentuates the nature of the grand jury’s finding, that the indictment (charge) is a “true bill.”

(d) The provision for transfer of indictments is taken from Art. 4 of the 1928 Code. It authorizes transfer of appropriate cases to juvenile courts.
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CRIMINAL LAW & PROCEDURE

• Grand Juries

•• Indictments

••• General Overview. — Although La. Code Crim. Proc. Ann. art. 383 required the signature of grand jury foreman on a grand jury indictment, where the foreman was out of state, the assistant foreman was authorized to sign the indictment and the indictment was not fatally defective for failure to contain the foreman’s signature. State v. Mouton, 319 So. 2d 331, 1975 La. LEXIS 4377 (Sept. 5, 1975).

• Accusatory Instruments

•• Indictments

••• General Overview. — In a criminal appeal, the court rejected defendant’s argument that the district court erred in accepting an illegal indictment where the minutes did not reflect that it was brought in open court by the grand jury; the indictment was clearly indorsed “a true bill” by the grand jury foreman and the record plainly indicated that it was brought in open court, in full compliance with La. Code Crim. Proc. Ann. arts. 382(A), 383. State v. Lee, 868 So. 2d 256, 2004 La. App. LEXIS 402 (Mar. 3, 2004), writ denied by La. 2004-1128, 883 So. 2d 1027, 2004 La. LEXIS 3030 (La. Oct. 8, 2004), writ denied by 967 So. 2d 534, 2007 La. LEXIS 2647 (La. 2007).

As set forth in La. Code Crim. Proc. Ann. art. 383, a proper indictment was a written accusation of crime made by a grand jury, concurred in by not less than nine of the grand jurors, endorsed a true bill, and endorsed by the foreman. State v. Jack, 285 So. 2d 204, 1973 La. LEXIS 6608 (Oct. 29, 1973).

• Appeals

•• Reviewability

••• Preservation for Review

•••• General Overview. — Defendant waived his argument that the indorsement on his indictment for murder was rendered null pursuant to La. Code Crim. Proc. Ann. art. 533(5) by the failure to disclose in the minutes that an acting grand jury foreman had been designated; he did not file a motion to quash within the time limits set out in La. Code Crim. Proc. Ann. art. 535. State v. Sears, 298 So. 2d 814, 1974 La. LEXIS 4557 (July 1, 1974), overruled by State v. Lovett, 345 So. 2d 1139, 1977 La. LEXIS 5389, 1977 La. LEXIS 5772 (La. 1977).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

Art. 384. Information.

An information is a written accusation of crime made by the district attorney or the city prosecutor and signed by him. It must be filed in open court in a court having jurisdiction to try the offense, or in the office of the clerk thereof. (Acts 1989, No. 8, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article follows corresponding Art. 5 of the 1928 Louisiana Code of Criminal Procedure in defining the information and stating the procedure for its filing by the district attorney. The information is verified by the signature of the district attorney and need not be supported by an affidavit. The district attorney’s official oath of office is a sufficient assurance of his veracity and good faith. State v. Smith, 134 La. 318, 38 So. 202 (1905). Wharton states that at common law an information is not required to be verified, as the official oath of office taken by the prosecutor is deemed sufficient. 4 Wharton, Criminal Law and Procedure (1957),§1755.

(b) This article follows a well-settled Louisiana rule which places the filing of an information in the discretion of the district attorney, and does not require leave of court as a prerequisite to the bringing of the charge. State v. Reeves, 161 La. 335, 108 So. 663 (1926); State v. James, 165 La. 822, 116 So. 199 (1928). The strongest argument in favor of requirement of leave of court was that stated in Orfield, Criminal Procedure From Arrest to Appeal (1947), p. 218: “While the historical development does not support the requirement of leave of court, practical considerations may support the rule. If the courts are flooded with prosecutions for petty offenses, the court rather than some executive should say whether the court’s time should be used for the trial of petty cases. This was particularly true in the days of prohibition. Even more important, accused persons are given some protection against persecution, in addition to the preliminary examination and corresponding to the protection afforded by a grand jury.” A very practical consideration, which serves to prevent the courts from being “flooded with prosecutions for petty offenses,” is the fact that the district attorney’s office is too busy to file and prosecute a multiplicity of ill-founded minor charges. To require leave of court for the filing of informations would result either in leave being granted as a matter of course or in burdening the court with numerous semi-preliminary hearings. No such requirement is found in the comparable A.L.I. Code of Criminal Procedure,§151.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Property Crimes

••• Larceny & Theft

•••• General Overview. — Supreme court affirmed defendant’s conviction of felony theft; defendant’s failure to file a motion to quash under La. Code Crim. Proc. Ann. arts. 534(1), 535 waived his right to complain of the failure of the prosecutor to sign the bill of information as required by La. Code Crim. Proc. Ann. arts. 384. State v. White, 404 So. 2d 1202, 1981 La. LEXIS 10430 (Sept. 28, 1981).

• Accusatory Instruments

•• Informations

••• General Overview. — Because a “direct bill” was not listed as a method of instituting prosecution in La. Code Crim. Proc. Ann. art. 384, the state improperly instituted prosecution, and the individual’s motion to quash the bill of information was properly granted by the trial judge. State v. Carcamo, 860 So. 2d 220, 2003 La. App. LEXIS 2950 (Oct. 28, 2003).

Although the failure of the assistant district attorney to sign the bill of information was a ground for quashing the information, defendant did not file a motion to quash and, thus, waived the right to complain. State v. Selvage, 644 So. 2d 745, 1994 La. App. LEXIS 2670 (Oct. 7, 1994), writ of certiorari denied by La. 94-2744, 650 So. 2d 1174, 1995 La. LEXIS 695 (La. Mar. 10, 1995).

Failure of the district attorney or one of his assistants to sign the bill of information was waived by the failure to file a motion to quash it; any protection that was afforded to the accused and to society by the requirement that the district attorney’s signature appear on the bill of information was fully accorded where the prosecutor ratified the filing by responding to defense motions and by presenting the case at trial. State v. Scoby, 536 So. 2d 615, 1988 La. App. LEXIS 2421 (Nov. 22, 1988), writ of certiorari denied by 540 So. 2d 339, 1989 La. LEXIS 788 (La. 1989).

Although the district attorney failed to sign the bill of information as required by La. Code Crim. Proc. Ann. art. 384, defendant did not object to an otherwise valid bill of information; therefore, the absence of the district attorney’s signature was harmless error. State v. Schroder, 527 So. 2d 439, 1988 La. App. LEXIS 1459 (June 7, 1988).

Because La. Code Crim. Proc. Ann. arts. 384 and 464 required a bill of information to be written, a later written multiple bill did not cure the defect when a district court adjudged defendant a multiple offender based upon the State’s oral multiple bill of information. State v. Riggins, 508 So. 2d 918, 1987 La. App. LEXIS 9600 (June 3, 1987).

La. Code Crim. Proc. Ann. art. 384 provides that an information was a written accusation of crime; where there was no written accusation of crime there could be no valid arraignment, trial or conviction. State v. Buttner, 411 So. 2d 35, 1982 La. LEXIS 10270 (Mar. 1, 1982).

Requirement that a bill of information was to be signed by a district attorney was satisfied by the signing of the bill of information by an assistant district attorney; the drafters intended to codify the general principle that assistants may perform the duties of officials under whom they served. State v. Refuge, 300 So. 2d 489, 1974 La. LEXIS 4087 (Aug. 30, 1974).

• Guilty Pleas

•• General Overview. — Accused had to be informed of the nature and cause of the accusation against him, and when a person was charged with a felony, a prosecution had to be initiated by a grand jury indictment or a bill of information, and, with the State’s permission, a defendant could plead guilty to a lesser offense that was included in the offense charged in the bill of information, and, with the consent of the State, could plead guilty to a crime that was not responsive to the original bill of information as long as there was a new or written amended bill of information; thus, where a defendant who was charged with possession of 28 grams or more of cocaine, La. Rev. Stat. Ann. § 40:967(F), was permitted to plead guilty to possession of cocaine with intent to distribute, La. Rev. Stat. Ann. § 40:967(A)(1), which were both felonies, the guilty plea was invalid. State v. Porterfield, 524 So. 2d 1363, 1988 La. App. LEXIS 902 (Apr. 19, 1988), vacated by 541 So. 2d 909, 1988 La. App. LEXIS 2872 (La.App. 1 Cir. 1988).

Art. 385. Affidavit.

An affidavit is a written accusation of crime made under oath and signed by the affiant. It must be filed in open court in a court having jurisdiction to try the offense, or in the office of the clerk thereof.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is substantially the same as the source provision. The source provision did not specifically require that the affidavit be made under oath, but the term “affidavit” therein was sufficient to signify that an oath was required. An affidavit is defined in Black’s Law Dictionary, (4th ed. 1951): “A statement or declaration reduced to writing, and sworn to or affirmed before some officer who has authority to administer an oath or affirmation.” The requirement of an oath was specifically included in this article in order to make the definition complete. It does not purport to make any change in the law. See Art. 14 with respect to oaths and affirmations.

(b) This article does not designate any particular person before whom the affidavit is to be made. 2 C.J.S. Affidavits§10, states: “If the statute requiring an affidavit is silent as to the character of the officer before whom it is to be made, it may be sworn to before \illegible text\ generally qualified to administer an oath.” It is intended that \illegible text\ person qualified to administer an oath may take the affiant’s.

CROSS REFERENCES

Louisiana Law. — Family and child support programs; additional authorized employee actions, see La. R.S. 46:236.1.8.
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CRIMINAL LAW & PROCEDURE

• Arrests

•• Warrants. — Defendant’s probation revocation proceeding was improperly convened on the grounds that the probation officer’s letter and rule to revoke were not executed under oath, in violation of La. Code Crim. Proc. Ann. art. 385, that the supporting documents could not meet the constitutional requirements for a valid arrest warrant, and that the defects were substantive and could not be corrected by an amendment. State v. Norwood, 587 So. 2d 75, 1991 La. App. LEXIS 2487 (Sept. 18, 1991).

In a proceeding to revoke defendant’s probation, the probation officer’s letter and rule to revoke were not affidavits because they were not made under oath, as required by La. Code Crim. Proc. Ann. art. 385; because no affidavits were prepared in support of the warrant and the rule, the warrant and rule were illegally issued in violation of La. Code Crim. Proc. Ann. art. 202. State v. Armour, 564 So. 2d 360, 1990 La. App. LEXIS 1566 (June 6, 1990), writ denied by 569 So. 2d 961, 1990 La. LEXIS 2669 (La. 1990).

Probationary period was not tolled as provided in La. Code Crim. Proc. Ann. art. 899(D), because letters from a probation officer, upon which an arrest warrant issued, were not affidavits under oath as required by La. Code Crim. Proc. Ann. arts. 202 and 385. State v. Mims, 552 So. 2d 664, 1989 La. App. LEXIS 2106 (Nov. 1, 1989).

• Sentencing

•• Alternatives

••• Probation

•••• General Overview. — Rule to revoke probation that was improperly instituted under La. Code Crim. Proc. Ann. art. 385, in that it lacked an affidavit of complaint, could not be granted. State v. Jackson, 618 So. 2d 431, 1993 La. App. LEXIS 1673 (Apr. 27, 1993), writ of certiorari denied by 623 So. 2d 1306, 1993 La. LEXIS 2423 (La. 1993).

Although a rule to revoke was the equivalent of a summons for instituting a probation revocation proceeding pursuant to La. Code Crim. Proc. Ann. art. 899A, probation revocation proceedings instituted against defendant were invalid and had to be annulled and set aside where defendant’s probation officer had filed rules to revoke that were not supported by affidavit or executed under oath as required for summons or warrants under La. Code Crim. Proc. Ann. arts. 202 and 385. State v. Krummel, 593 So. 2d 1368, 1992 La. App. LEXIS 170 (Jan. 31, 1992), writ of certiorari denied by 597 So. 2d 1028, 1992 La. LEXIS 1567 (La. 1992).

Where a probation officer failed to properly execute under oath the rule to revoke defendant’s probation as required by La. Code Crim. Proc. Ann. art. 385, the trial court’s action had no effect and the period of probation continued uninterrupted. State v. Rylee, 591 So. 2d 794, 1991 La. App. LEXIS 3496 (Dec. 11, 1991), writ of certiorari denied by 594 So. 2d 1316, 1992 La. LEXIS 1216 (La. 1992).

• Postconviction Proceedings

•• Parole. — Definition of affidavit found in La. Code Crim. Proc. Ann. art. 385 is inapplicable to proceedings to revoke probation because a post conviction probation revocation is a separate proceeding independent from the original criminal charge. State v. Duhon, 674 So. 2d 944, 1996 La. LEXIS 1047 (May 21, 1996).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The administration of oaths and the taking of affidavits may be validly undertaken by the judge of the city court, the duly appointed clerk of court and deputies and any notary public who is qualified. Unless the marshall or his deputies have been appointed notaries public, they do not have the authority to perform the functions., OPINION No. 81-46, La. Atty. Gen. Op. No. 1981-46; 1981 La. AG LEXIS 179.

Art. 386. Institution of prosecution after discharge at preliminary examination; after failure of grand jury to indict.

Discharge of a defendant after a preliminary examination does not preclude the subsequent filing of an indictment, information, or affidavit against him for the same offense.

The failure or refusal of a grand jury to indict a defendant does not preclude a subsequent indictment by the same or another grand jury, or the subsequent filing of an information or affidavit against him, for the same offense.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article codifies the rule of Louisiana jurisprudence that a defendant’s discharge after a preliminary examination does not preclude the filing of an indictment or information against him. This is consistent with the scope and nature of the preliminary examination in Louisiana, under both the prior law and this Code. In some states, the preliminary examination is the first step in all criminal prosecutions instituted by information, and must be held prior to the filing of an information. The presiding officer at the preliminary examination in those states virtually constitutes a one-man grand jury, who determines whether the prosecution shall proceed further. This procedure has not been followed in Louisiana, and the jurisprudence has held that a preliminary examination is not prerequisite to the institution of a criminal prosecution. State v. Conradi, 130 La. 701, 68 So. 515 (1912). The converse logically follows, and this article provides that discharge after & preliminary examination does not limit the authority of the district attorney or grand jury to institute a criminal prosecution by information or indictment. The defendant’s discharge at the preliminary examination operates to effect his release from present custody or bail, but does not preclude his rearrest and trial when a prosecution is subsequently instituted upon the bringing of a formal charge. See Comment (c) under Art. 296.

(b) Under the second paragraph of this article the failure or refusal of a grand jury to indict, whether it pretermits the case or returns “not a true bill,” does not preclude the subsequent institution of a prosecution by indictment or information. This procedure is in conformity with the majority rule in other jurisdictions, as shown by the statement in 42 C.J.S. Indictments and Informations§25, that, “In absence of a statute to the contrary, it is generally held that a charge of crime may be resubmitted to the same or a subsequent grand jury after a bill of indictment has been ignored. While it has been held that after a bill of indictment has been returned ‘Not a true bill,’ the same bill cannot be resubmitted and returned ‘A true bill,’ but a new bill must be submitted, it has also been held that, although technically it might be the better practice to submit a new bill, it is not error to resubmit the same bill.”

This article also incorporates the jurisprudential rule, expressed in State v. Ross, 14 La.Ann. 364 (1859) and State v. Vincent, 36 La. Ann. 770 (1884), that the district attorney is free to disregard the grand jury’s refusal to indict and may proceed with the prosecution on an information. The grand jury and the district attorney have coextensive authority, in noncapital cases, to determine the propriety of instituting a criminal prosecution. relative to civil juries.
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CRIMINAL LAW & PROCEDURE

• Accusatory Instruments

•• Superseding Instruments

••• General Overview. — State’s failure to present evidence of probable cause did not deny defendant, charged with a felony, of his constitutional right to a preliminary examination under La. Const. art. I, § 14 where the State conceded that defendant was entitled to be released without bail but it intended to still prosecute under an information because, pursuant to La. Code Crim. Proc. Ann. arts. 291-298, 386, a preliminary examination did not determine the validity of the charge brought against defendant, but rather determined whether or nor there was probable cause to deprive defendant of his liberty. State v. Sterling, 376 So. 2d 103, 1979 La. LEXIS 6057 (Oct. 8, 1979).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

Article: Criminal Trial Procedure. 44 La. L. Rev. 301 (November, 1983).

 

TITLE 11. QUALIFICATIONS AND SELECTION OF GRAND AND PETIT JURORS

Article

401. General qualifications of jurors.

401.1. Court instructions for interpreter.

402. [Repealed.]

403. Exemption from jury service.

403.1. Disqualification for undue hardship.

404. Appointment of jury commission; term of office; oath; quorum; performance of function in the parish of East Baton Rouge by the judicial administrator; performance of function in the parish of Lafourche by the clerk of court.

404.1. Powers, duties, and functions of the board of jury commissioners in Orleans Parish.

405. Notice of jury commission meetings.

406. Powers of jury commission; penalty for disobedience of commission process.

407. Administration of oath to witnesses.

408. Selection of general venire in parishes other than orleans.

408.1. Initial selection of general venire; source.

409. Selection of general venire in Orleans Parish.

409.1. Orleans Parish central jury pool.

409.2. Jefferson Parish central jury pool.

409.3. Central jury pools; local rules.

409.4. Nineteenth Judicial District Court central jury pool.

409.5. One day/one trial jury system.

410. Revising and supplementing the general venire.

411. Drawing of grand jury venire; disposition of slips; jury box; subpoena of persons on grand jury venire.

412. Drawing grand jury venire and subpoena of veniremen; Orleans Parish.

413. Method of impaneling of grand jury; selection of foreman.

414. Time for impaneling grand juries; period of service.

415. Method of filling vacancies on grand jury.

415.1. Selection of additional grand juries.

415.2. Duration of additional grand juries; extension of impanelment.

416. Drawing petit jury venire in parishes other than orleans; term of service.

416.1. One-step qualification/summoning.

417. Proces verbal; summoning of petit jurors; parishes other than Orleans.

418. Drawing petit jury venire in Orleans Parish; number chosen; term of service; petit jury venire list.

419. Challenge of venire not permitted except for fraud or irreparable injury or systematic exclusion based on race.

Art. 401. General qualifications of jurors.

A. In order to qualify to serve as a juror, a person must:

(1) Be a citizen of the United States and of this state who has resided within the parish in which he is to serve as a juror for at least one year immediately preceding his jury service.

(2) Be at least eighteen years of age.

(3) Be able to read, write, and speak the English language and be possessed of sufficient knowledge of the English language.

(4) Not be under interdiction or incapable of serving as a juror because of a mental or physical infirmity, provided that no person shall be deemed incompetent solely because of the loss of hearing in any degree.

(5) Not be under indictment for a felony nor have been convicted of a felony for which he has not been pardoned by the governor.

B. Notwithstanding any provision in Subsection A, a person may be challenged for cause on one or more of the following:

(1) A loss of hearing or the existence of any other incapacity which satisfies the court that the challenged person is incapable of performing the duties of a juror in the particular action without prejudice to the substantial rights of the challenging party.

(2) When reasonable doubt exists as to the competency of the prospective juror to serve as provided for in Code of Criminal Procedure Article 787. (Amended by Acts 1972, No. 695, § 1; Acts 1984, No. 655, § 1; Acts 2010, No. 438, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 438 added “by the governor” at the end of (A)(5).

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The requirement found both in Art. 172 of the 1928 Code of Criminal Procedure and in R.S. 13:3041, that a prospective juror must be of well known good character and standing in the community, has been deleted. It is too nebulous a test, of little usefulness, and a likely basis for unfounded attacks upon the qualifications of an individual juror or a grand jury panel.

(b) The prior provisions required a juror to be able to read and write the English language. This article adds the requirement of an ability to speak English.

(c) Under the prior law, the mere pendency of a misdemeanor charge disqualified one from jury service; whereas, conviction thereof did not. Since there are so many minor misdemeanors, such as traffic violations, all reference to misdemeanors has been omitted. Conviction for a felony in any jurisdiction, including other states and the federal government, is a ground for disqualification. The new provision concerning pardon is adopted from a similar provision formerly contained in R.S. 13:3041.

(d) Art. 172 of the 1928 Code provided that a person “under interdiction” could not qualify as a juror. The provision is broadened in the above article to include persons who are mentally incompetent or possibly of a low intellectual level, but are not interdicted. This same approach is taken in the federal provision, 28 U.S.C.§1861, and the California statute, Cal.Code of Civ. Proc.,§198.

(e) The provision in Art. 172 prohibiting discrimination with respect to prospective jurors on account of race or color is omitted from the above article because it is no longer necessary. Admittedly, there are other bases for unconstitutional systematic exclusion, such as sex, religion, and ancestral nationality. It is preferable to omit a discrimination provision entirely rather than to attempt to include all such cases.

(f) The provision in former Art. 172 directing the judge to disqualify a prospective juror from service in a particular case when doubt existed as to his competency to serve, is included in Art. 787 of this Code.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Homicide

••• Murder

•••• Capital Murder

••••• General Overview. — Juror who could not read and write was not a competent juror in a capital murder case, thus the murder defendant’s conviction based on a verdict in which this incompetent juror deliberated had to be annulled and set aside, and the case remanded for a new trial by the appeals court. State v. Brazile, 229 LA. 600, 86 So. 2d 208, 1956 La. LEXIS 1327 (Feb. 20, 1956).

• Grand Juries

•• Procedures

••• Impaneling

•••• General Overview. — Defendant’s second-degree murder conviction was upheld because he failed to establish a specific statutory provision to disqualify the district attorney’s secretary from service on the grand jury. State v. Corley, 617 So. 2d 1292, 1993 La. App. LEXIS 1720 (May 5, 1993), reversed by, vacated by, remanded by La. 93-1934, 633 So. 2d 151, 1994 La. LEXIS 655 (La. Mar. 11, 1994).

•••• Selection

••••• General Overview. — If the allegations in a motion to quash regarding the district court’s jury system were proven as true, they constituted a serious attack on the legality of the indictment because the selection of jurors differed materially from the requirements of La. Code Crim. Proc. Ann. arts. 401, 403, 404, and 408, which formed a basis to quash the indictment under La. Code Crim. Proc. Ann. art. 533(1), and the trial court was ordered to appoint a judge from an adjoining judicial district to try defendants’ motion for recusal of the district court’s judges. State v. Elie, 255 LA. 767, 232 So. 2d 507, 1970 La. LEXIS 3907 (Feb. 23, 1970).

• Accusatory Instruments

•• Dismissal

••• General Overview. — The presence of a person on the grand jury who could neither read nor write the English language was a violation of statutory law and was grounds to grant the motion of the defendant to quash an indictment charging murder. State v. Woodfork, 255 LA. 611, 232 So. 2d 290, 1970 La. LEXIS 3880 (Feb. 23, 1970).

•• Indictments

••• General Overview. — Express provisions of La. Const. 1921, art. I, § 9 (now La. Const. art. I, § 15), which provides that no person shall be held to answer for capital crime unless on a presentment or indictment by a grand jury, referred to a grand jury selected in conformity with the jury selection requirements and procedures in La. Code Crim. Proc. Ann. arts. 401, 403, 404, and 408, and a district court’s system purporting to improve upon the selection system formed a possible basis to quash an indictment under La. Code Crim. Proc. Ann. art. 533(1). State v. Elie, 255 LA. 767, 232 So. 2d 507, 1970 La. LEXIS 3907 (Feb. 23, 1970).

• Juries & Jurors

•• General Overview. — Where the only written evidence submitted was read to the jury and no written exhibits were taken into the jury deliberation room, defendant suffered no prejudice by the juror’s illiteracy, and no error was therefore committed in denying his motion for a new trial based upon the juror’s lack of qualifications to serve. State v. Broussard, 532 So. 2d 208, 1988 La. App. LEXIS 2006 (Oct. 5, 1988).

•• Challenges for Cause

••• General Overview. — Trial court did not abuse its discretion in denying defendant’s challenge for cause of a prospective juror under La. Code Crim. Proc. Ann. arts. 401(A)(4) and 401(B)(1); although the juror advised the trial court that she had a hearing impairment, the trial court took measures to insure that the juror heard the entire proceedings in defendant’s trial for burglary, and the trial court properly concluded that the juror had the capacity to serve. State v. Freeman, 539 So. 2d 739, 1989 La. App. LEXIS 156 (Feb. 8, 1989), writ denied by 543 So. 2d 17, 1989 La. LEXIS 1340 (La. 1989).

Defendant’s claims that a trial court erred in allowing a juror to serve who stated that he was hard of hearing and had difficulty with English were unsupported because the defendant based his challenge for cause solely on the ground that the juror had been given personal knowledge of the case by a witness. State v. Francis, 403 So. 2d 680, 1981 La. LEXIS 10015 (Sept. 8, 1981).

•• Challenges to Jury Venire

••• Equal Protection Challenges

•••• General Overview. — Negro defendants made a prima facie showing that a parish jury commission unlawfully discriminated against Negroes because or their race, where defendants were convicted of battery by an all white jury, where the victim was white, where Negroes comprised 40 percent of the parish’s population, where one Negro was named on the parish’s general venire list over a 10 year period, and where the no Negro served on a petit jury for the same period. State v. Goree, 242 LA. 886, 139 So. 2d 531, 1962 La. LEXIS 495 (Mar. 26, 1962).

Defendant was not entitled to reversal of his conviction for murder because he was not denied equal protection or due process and there was no violation of former La. Rev. Stat. Ann. § 15:172 (now La. Code Crim. Proc. Ann. art. 401) by virtue of the fact that members of a class of people, to which he did not belong, were excluded from the grand jury. State v. Lea, 228 LA. 724, 84 So. 2d 169, 1955 La. LEXIS 1413 (Nov. 7, 1955), writ of certiorari denied by 350 U.S. 1007, 76 S. Ct. 655, 100 L. Ed. 869, 1956 U.S. LEXIS 1185 (1956).

•• Disqualification & Removal of Jurors

••• General Overview. — Trial court did not abuse its discretion in dismissing a juror between the close of evidence and deliberations; the judge was made aware that the juror may have been a convicted felon, and the juror was replaced with an alternate juror who met all the established criteria. State v. Skipper, 861 So. 2d 796, 2003 La. App. LEXIS 3445 (Dec. 11, 2003), writ denied by La. 2004-0003, 870 So. 2d 298, 2004 La. LEXIS 1400 (La. Apr. 23, 2004).

Although juror related that she had attention deficit hyperactivity disorder, was taking time-released medication for treatment of the condition and got jittery, antsy and bored at certain times, the juror indicated the intent to do the juror’s best to concentrate during the trial; also, because the juror was very attentive during voir dire, and the juror could read the newspaper from front to back, the trial court properly denied defendant’s challenge for cause based on physical infirmity of the juror pursuant to La. Code Crim. Proc. Ann. art. 401 and 797(1). State v. Johnson, 821 So. 2d 652, 2002 La. App. LEXIS 1897 (June 12, 2002).

Juror’s illiteracy was not grounds for a mistrial, where the vote to convict was 11 to 1, and the only written exhibits benefited the prosecution. State v. Duplissey, 529 So. 2d 1379, 1988 La. App. LEXIS 1711 (Aug. 17, 1988), reversed by 550 So. 2d 590, 1989 La. LEXIS 2401 (La. 1989).

Despite the provisions of La. Const. art. I, § 20 and La. Const. art. V, § 33, under and La. Code Crim. Proc. Ann. art. 401(A)(5), a convicted felon was not qualified to serve as a juror. State v. Haynes, 514 So. 2d 1206, 1987 La. App. LEXIS 10527 (Oct. 28, 1987).

Although a juror could not read or write English as required by La. Code Crim. Proc. Ann. art. 401(3), the trial court did not err in denying defendant’s motion for a mistrial under La. Code Crim. Proc. Ann. art. 775(3) where the juror’s inability to read or write was not of great importance in defendant’s trial for attempted manslaughter; the only written exhibit was read aloud to the jury. State v. Murphy, 465 So. 2d 811, 1985 La. App. LEXIS 8334 (Feb. 27, 1985).

Defendant was not entitled to a new trial on the basis that a post-verdict investigation revealed that a juror was disqualified because of a prior felony conviction where the juror’s response to questioning by the prosecution during voir dire was that the juror had never been convicted of a crime of violence and the defense failed to ask any questions of the juror. State v. Baxter, 357 So. 2d 271, 1978 La. LEXIS 7046 (Jan. 30, 1978).

Excusal of a prospective juror for being unable to read and write was not error under La. Code Crim. Proc. Ann. art. 401. State v. Green, 273 So. 2d 288, 1973 La. LEXIS 5923 (Feb. 13, 1973).

Hearing of two prospective jurors was not so impaired as to make them physically infirm pursuant to La. Code Crim. Proc. Ann. art. 401(4), and rendered incapable of serving in the case. State v. Willis, 262 LA. 636, 264 So. 2d 590, 1972 La. LEXIS 5023 (June 15, 1972).

The presence of a person on the grand jury who could neither read nor write the English language was a violation of statutory law and was grounds to grant the motion of the defendant to quash an indictment charging murder. State v. Woodfork, 255 LA. 611, 232 So. 2d 290, 1970 La. LEXIS 3880 (Feb. 23, 1970).

• Trials

•• Motions for Mistrial. — Juror’s illiteracy was not grounds for a mistrial, where the vote to convict was 11 to 1, and the only written exhibits benefited the prosecution. State v. Duplissey, 529 So. 2d 1379, 1988 La. App. LEXIS 1711 (Aug. 17, 1988), reversed by 550 So. 2d 590, 1989 La. LEXIS 2401 (La. 1989).

Although a juror could not read or write English as required by La. Code Crim. Proc. Ann. art. 401(3), the trial court did not err in denying defendant’s motion for a mistrial under La. Code Crim. Proc. Ann. art. 775(3) where the juror’s inability to read or write was not of great importance in defendant’s trial for attempted manslaughter; the only written exhibit was read aloud to the jury. State v. Murphy, 465 So. 2d 811, 1985 La. App. LEXIS 8334 (Feb. 27, 1985).

• Appeals

•• Reversible Errors

••• General Overview. — Juror who could not read and write was not a competent juror in a capital murder case, thus the murder defendant’s conviction based on a verdict in which this incompetent juror deliberated had to be annulled and set aside, and the case remanded for a new trial by the appeals court. State v. Brazile, 229 LA. 600, 86 So. 2d 208, 1956 La. LEXIS 1327 (Feb. 20, 1956).

•• Standards of Review

••• Abuse of Discretion

•••• General Overview. — Trial court did not abuse its discretion in denying defendant’s challenge for cause of a prospective juror under La. Code Crim. Proc. Ann. arts. 401(A)(4) and 401(B)(1); although the juror advised the trial court that she had a hearing impairment, the trial court took measures to insure that the juror heard the entire proceedings in defendant’s trial for burglary, and the trial court properly concluded that the juror had the capacity to serve. State v. Freeman, 539 So. 2d 739, 1989 La. App. LEXIS 156 (Feb. 8, 1989), writ denied by 543 So. 2d 17, 1989 La. LEXIS 1340 (La. 1989).

EVIDENCE

• Relevance

•• Relevant Evidence. — In a distribution of cocaine case, the trial judge did not abuse his discretion in admitting the objected-to portions of the testimony of a drug enforcement agent regarding the procedures used for undercover drug transactions and various issues involved in such a transaction as the testimony was relevant to show the jury the full picture of an undercover drug transaction. State v. Williams, 866 So. 2d 1003, 2004 La. App. LEXIS 77 (Jan. 27, 2004), writ denied by La. 2004-0450, 876 So. 2d 832, 2004 La. LEXIS 2144 (La. June 25, 2004).

Trial court’s ruling to allow the State to show the victim’s child to the jury in defendant’s trial for aggravated rape was not erroneous because the child, like the knife, the blanket, and the note written by the victim, was physical evidence that was relevant to corroborate the victim’s testimony as to the circumstances of the attack. State v. Robinson, 567 So. 2d 719, 1990 La. App. LEXIS 2099 (Sept. 26, 1990).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1983-84: A Faculty Symposium: Criminal Trial Procedure. 45 La. L. Rev. 263 (November, 1984).

Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

General Law Reviews. — Article: The Exclusion of Felons from Jury Service. 53 Am. U.L. Rev. 65 (October, 2003).

Art. 401.1. Court instructions for interpreter.

A. When a person with a hearing loss is among the petit jury venire, the court shall:

(1) Provide an interpreter for the deaf prospective juror. The interpreter shall be sworn in as an officer of the court.

(2) Permit the interpreter to be present and assist a deaf prospective juror during voir dire.

B. When a hard of hearing or hearing impaired person is summoned for jury duty, the court shall:

(1) Provide an interpreter for the deaf juror. The interpreter shall be sworn in as an officer of the court.

(2) Instruct the interpreter, in the presence of the jury, to:

(a) Make true, literal, and complete translations of all testimony and other relevant colloquy to the deaf juror during the deliberations of the jury.

(b) Refrain from participating in any manner in the deliberations of the jury.

(c) Refrain from having any communications, oral or visual, with any member of the jury regarding the deliberations of the jury except for literal translations of jurors’ remarks made during deliberations.

(3) Permit the interpreter to be present and assist a deaf juror during the deliberations of the jury.

(4) Give a special instruction to the interpreter not to disclose any portion of the deliberations with any person following a verdict.

(5) Direct all costs relating to the interpreting services provided, including summoning, voir dire process, and empaneling of a juror in all trials, to be paid by the clerk of court’s office through the juror and witness fee account.

C. The verdict of the jury shall be valid notwithstanding the presence of the interpreter during deliberations.

D. All costs relating to the interpreting services provided herein shall be paid by the clerk of court’s office through the juror and witness fee account. (Added by Acts 1984, No. 655, § 1. Acts 1988, No. 446, § 1; Acts 1988, No. 775, § 1.)

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1983-84: A Faculty Symposium: Criminal Trial Procedure. 45 La. L. Rev. 263 (November, 1984).

Art. 402. [Repealed.]

Repealed by Acts 1974, Ex.Sess., No. 20, § 1, eff. January 1, 1975.

Art. 403. Exemption from jury service.

Exemptions from jury service shall be as provided by rules of the Louisiana Supreme Court pursuant to Section 33(B) of Article V of the Louisiana Constitution of 1974. (Amended by Acts 1968, No. 108, § 1; Acts 1970, No. 450, § 1; Acts 1972, No. 35, § 1; Acts 1972, No. 282, § 1; Acts 1972, No. 523, § 1; Acts 1974, Ex. Sess. No. 22, § 1, eff. Jan. 1, 1975.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Art. 174 of the 1928 Code of Criminal Procedure, as amended, compared favorably with its counterpart in other jurisdictions. See, for example, 28 U.S.C.§1862; Cal.Code of Civ.Proc.,§200.

(b) R.S. 13:3042, formerly setting forth the personal exemptions of civil jurors was very similar to Art. 174 of the 1928 Code of Criminal Procedure, except that the former section made the exemption available to United States public officers, members of police juries, and ministers of the gospel. The above article not only retains in Clause (1) the list of officials from Art. 174 of the 1928 Code, but also in Clause (2) allows the exemption to any other public official if jury service would seriously interfere with his duties. The latter provision broadens the article so that any public official who should be exempted may claim the exemption, but the provision avoids the impracticality of listing all important public offices and also avoids the exemption of any and all public officials on the mere technicality of office holding.

Under the above article, the exemption of officers and clerks of the legislature is no longer limited to the time “during the session of the legislature and in going and returning from the same,” as it was under former R.S. 15:174(1).

The exemption of ministers of the gospel has been added in Clause (3).

The exemption of peace officers has been added in Clause (3). Without such a provision, it has happened that a peace officer was selected for grand jury service in connection with a case he had already investigated, and he found himself without any right to avoid grand jury service and thereby avoid the appearance of evil.
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CRIMINAL LAW & PROCEDURE

• Grand Juries

•• Procedures

••• Impaneling

•••• Selection

••••• General Overview. — Attorney’s service on a grand jury did not vitiate defendants’ indictments for aggravated rape because even though the attorney was exempt from serving on the grand jury, the exemption was personal to the attorney and the attorney had not claimed the exemption; membership in the legal profession did not automatically disqualify the attorney from grand jury service under La. Code Crim. Proc. Ann. art. 403. State v. Anderson, 254 LA. 1107, 229 So. 2d 329, 1969 La. LEXIS 3235 (Nov. 10, 1969), reversed by 403 U.S. 949, 91 S. Ct. 2288, 29 L. Ed. 2d 861, 1971 U.S. LEXIS 1481 (1971).

• Accusatory Instruments

•• Indictments

••• General Overview. — Express provisions of La. Const. 1921, art. I, § 9 (now La. Const. art. I, § 15), which provides that no person shall be held to answer for capital crime unless on a presentment or indictment by a grand jury, referred to a grand jury selected in conformity with the jury selection requirements and procedures in La. Code Crim. Proc. Ann. arts. 401, 403, 404, and 408, and a district court’s system purporting to improve upon the selection system formed a possible basis to quash an indictment under La. Code Crim. Proc. Ann. art. 533(1). State v. Elie, 255 LA. 767, 232 So. 2d 507, 1970 La. LEXIS 3907 (Feb. 23, 1970).

• Juries & Jurors

•• General Overview. — If the allegations in a motion to quash regarding the district court’s jury system were proven as true, they constituted a serious attack on the legality of the indictment because the selection of jurors differed materially from the requirements of La. Code Crim. Proc. Ann. arts. 401, 403, 404, and 408, which formed a basis to quash the indictment under La. Code Crim. Proc. Ann. art. 533(1), and the trial court was ordered to appoint a judge from an adjoining judicial district to try defendants’ motion for recusal of the district court’s judges. State v. Elie, 255 LA. 767, 232 So. 2d 507, 1970 La. LEXIS 3907 (Feb. 23, 1970).

Exemption from jury service is personal to those entitled thereto to be claimed by them alone, and a parish jury commission is not authorized by that law to bar those individuals from the jury lists. State v. Goree, 242 LA. 886, 139 So. 2d 531, 1962 La. LEXIS 495 (Mar. 26, 1962).

•• Challenges to Jury Venire

••• Fair Cross-Section Challenges

•••• General Overview. — Defendant’s forgery conviction was reversed because a jury commission employee automatically excluded ministers, attorneys, and persons over the age of 70 from the jury venire, and also chose the venire members subjectively. State v. Jacko, 444 So. 2d 1185, 1984 La. LEXIS 8062 (Jan. 16, 1984).

Parish’s system of selecting general venire, under which certain persons qualified to serve on juries were never given an opportunity to serve because the jury commissioners excluded their names from the general venire on the basis that they fell under exemption set out by La. Sup. Ct. R. XXV, § 2 contravenes the letter and spirit of the law, since under such system the general venire was not selected impartially, as the state constitution and statutes required, and hence the general venire was improperly constituted under La. Sup. Ct. R. XXV, La. Code Crim. Proc. Ann. art. 403, and La. Const. arts I, § 3 and V, § 33. State v. Procell, 332 So. 2d 814, 1976 La. LEXIS 3942 (May 17, 1976).

Although defendants were afforded a pre-trial evidentiary hearing on the composition of the grand jury and petit jury venires, no evidence was introduced in support of defendants’ motions to quash the grand jury and petit jury venires because of the occupational exemptions granted to certain public figures and members of certain professions, because the petit venire allegedly contained no women or African-Americans, and because of the underrepresentation of African-Americans in the grand jury venire; in the absence of any evidence to support the allegations of the motions to quash, the trial court did not err in overruling the motions. State v. Nix, 327 So. 2d 301, 1975 La. LEXIS 5233 (Dec. 8, 1975).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 34:1071, OPINION NUMBER 94-99, La. Atty. Gen. Op. No. 1994-99; 1994 La. AG LEXIS 273.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1983-84: A Faculty Symposium: Criminal Trial Procedure. 45 La. L. Rev. 263 (November, 1984).

Symposium: International Human Rights: Soviet Human Rights Law Under the Ussr Constitution of 1977: Theories, Realities and Trends. 56 Tul. L. Rev. 249 (December, 1981).

Art. 403.1. Disqualification for undue hardship.

If the judge who presided over the impaneling of the grand jury finds that a grand juror can no longer serve without undue hardship, he may disqualify such juror and a substitute juror shall be selected in the same manner as for the filling of a vacancy. (Added by Acts 1980, No. 467, § 1.)

Art. 404. Appointment of jury commission; term of office; oath; quorum; performance of function in the parish of East Baton Rouge by the judicial administrator; performance of function in the parish of Lafourche by the clerk of court.

A. Except in the parish of East Baton Rouge:

(1) The jury commission of each parish shall consist of five members, each having the qualifications set forth in Article 401.

(2) In Orleans Parish the jury commission shall be appointed by the judges en banc of the Criminal District Court of the parish of Orleans, and the jury commissioners shall serve at the pleasure of the court. Upon the effective date of the Forty-First Judicial District Court, January 1, 2009, the jury commission shall be appointed by the judges en banc of the Forty-First Judicial District Court, Criminal Division, with the concurrence of the judges en banc of the civil division of the court. The jury commissioners shall serve at the pleasure of the court. In other parishes, the jury commission shall consist of the clerk of court or a deputy clerk designated by him in writing to act in his stead in all matters affecting the jury commission, and four other persons appointed by written order of the district court, who shall serve at the court’s pleasure.

(3) Before entering upon their duties, members of the jury commission shall take an oath to discharge their duties faithfully.

(4) Three members of the jury commission shall constitute a quorum.

(5) Meetings of the jury commission shall be open to the public.

B. In the parish of East Baton Rouge the function of the jury commission shall be performed by the judicial administrator of the Nineteenth Judicial District Court or by a deputy judicial administrator designated by him in writing to act in his stead in all matters affecting the jury commission. The judicial administrator or his designated deputy shall have the same powers, duties and responsibilities, and be governed by those provisions of law as presently pertain to jury commissioners which are applicable, including the taking of an oath to discharge their duties faithfully. The clerk of court of the parish of East Baton Rouge shall perform the duties and responsibilities otherwise imposed upon him by law with respect to jury venires, shall coordinate the jury venire process, and shall receive the compensation generally authorized for a jury commissioner.

C. In the parish of Lafourche the function of the jury commission may be performed by the clerk of court of the parish of Lafourche or by a deputy clerk of court designated by him in writing to act in his stead in all matters affecting the jury commission. The clerk of court or his designated deputy shall have the same powers, duties, and responsibilities, and shall be governed by applicable provisions of law pertaining to jury commissioners. The clerk of court of the parish of Lafourche shall perform the duties and responsibilities otherwise imposed upon him by law with respect to jury venires, shall coordinate the jury venire process, and shall receive the compensation generally authorized for a jury commissioner. (Amended by Acts 1975, No. 259, § 1; Acts 1993, No. 632, § 1; Acts 2007, No. 94, § 1, eff. Aug. 15, 2007.)

2007 Amendments. — Acts 2007, No. 94, § 1, effective August 15, 2007, in (A)(2), substituted “judges en banc of the Criminal District Court ... serve at the pleasure of the court” for “governor, and the commissioners shall serve at his pleasure” in the first sentence, and added the second and third sentences.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Under Art. 175 of the 1928 Code of Criminal Procedure, the jury commission consisted of five commissioners selected by the judge, plus the clerk of court as an ex-officio member, except in the Parish of Orleans. Art. 191 of the 1928 Code simply provided for five jury commissioners in Orleans Parish, the clerk of court not being appointed an ex-officio member. The difference in the number of jury commissioners apparently had no reasonable basis. This article eliminates the difference and authorizes the clerk to name one of his deputies in his stead, for convenience.

(b)The only qualifications required of jury commissioners by Art. 175 of the 1928 Code was that they had to be good men and true, able to read and write the English language. In Orleans Parish, under Art. 191 of the 1928 Code, the only qualification required of the jury commissioners was that they had to be registered voters of the Parish of Orleans. The above article adopts a different approach and establishes the same qualifications for service on a jury commission as are required for service as jurors. This is accomplished by reference to Art. 401.

(c) Art. 175 of the 1928 Code provided that the evidence of appointment of jury commissioners in parishes other than Orleans was the written order of the district judge, and that the order had to be spread upon the minutes of the court. In State v. Taylor, 44 La.Ann. 783, 11 So. 132 (1892), and State v. Brown, 152 La. 801, 94 So. 401 (1922), the Louisiana Supreme Court stated that the requirement that the appointment order be recorded in the minutes of the court was merely directory, and the clerk’s failure to so record it did not affect the appointment of the commissioners. Since clerks enter all orders on the minutes, a provision requiring recordation of the order is unnecessary, and is omitted from the above article.

(d) Those provisions of Art. 191 of the 1928 Code, dealing with the appointment of a secretary to the Orleans Parish Jury Commission, the salaries of the Orleans Parish commissioners, the appropriation of those salaries out of the City of New Orleans budget, and the appointment of temporary commissioners are minutiae and, therefore, are not included in this Code. A separate statute has been prepared to enact those provisions as part of the Code of Criminal Procedure Ancillaries in Title 15 of the Revised Statutes.

(e) Const. Art. XIX,§1 sets out the wording of the oath to be taken by all public officers; therefore, this article omits the form of the jury commissioners’ oath.

(f) Art. 176 of the 1928 Code provided that three commissioners together with the clerk of the court constituted a quorum for meetings of the commission in parishes other than Orleans. It is not necessary to require the presence of the clerk of court at every meeting of the commission; therefore the above article simply requires a quorum of any three members.

(g) The last paragraph of this article is new. The nature of the meetings and the public interest therein makes it desirable that they be open to the public.
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CRIMINAL LAW & PROCEDURE

• Grand Juries

•• Procedures

••• Impaneling

•••• Selection

••••• General Overview. — If the allegations in a motion to quash regarding the district court’s jury system were proven as true, they constituted a serious attack on the legality of the indictment because the selection of jurors differed materially from the requirements of La. Code Crim. Proc. Ann. arts. 401, 403, 404, and 408, which formed a basis to quash the indictment under La. Code Crim. Proc. Ann. art. 533(1), and the trial court was ordered to appoint a judge from an adjoining judicial district to try defendants’ motion for recusal of the district court’s judges. State v. Elie, 255 LA. 767, 232 So. 2d 507, 1970 La. LEXIS 3907 (Feb. 23, 1970).

• Juries & Jurors

•• General Overview. — Where a jury commissioner was not properly qualified when, pursuant to La. Code Crim. Proc. Ann. art. 405, he received notice of defendants’ trial, the defendants could not possibly have been prejudiced because, in conformity with La. Code Crim. Proc. Ann. art. 404, he had taken an oath to discharge his duties faithfully when the jury was chosen and a quorum was present even without the challenged commissioner. State v. Monk, 315 So. 2d 727, 1975 La. LEXIS 4871 (June 23, 1975).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — C.C.P. 404, OPINION No. 85-792, La. Atty. Gen. Op. No. 1985-792; 1985 La. AG LEXIS 272.

R.S. 42:63D, OPINION No. 86-491, La. Atty. Gen. Op. No. 1986-491; 1986 La. AG LEXIS 445.

Orleans Parish jury commission members have the authority to parole and release persons arrested for violations of municipal ordinances pursuant to La. R.S. 15:81., OPINION NUMBER 90-303, La. Atty. Gen. Op. No. 1990-303; 1990 La. AG LEXIS 247.

La.CCrP. 404(2); R.S. 42:63(D); R.S. 42:62(8), OPINION No. 92-401, La. Atty. Gen. Op. No. 1992-401; 1992 La. AG LEXIS 318.

Amended statute R.S. 15:574.15 does not control these commissioners or affect any change in R.S. 15:81 as R.S. 15:574.15 applies to the parole powers of elected officials and/or members of certain political committees., OPINION 95-285, La. Atty. Gen. Op. No. 1995-285; 1995 La. AG LEXIS 180.

A person may hold the local elected office of school board member and the part-time appointive office of jury commissioner without violating state law., Opinion 03-0188, 2003 La. AG LEXIS 251.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

Art. 404.1. Powers, duties, and functions of the board of jury commissioners in Orleans Parish.

A. Notwithstanding any other law to the contrary, this Article shall apply to the board of jury commissioners in Orleans Parish. In Orleans Parish, there shall be a board of jury commissioners, hereinafter referred to as “the board”, composed of five members appointed by the governor, subject to confirmation of the Senate, to serve at his pleasure. The board shall meet at least once every six months and when it is ordered to do so by the court, and may meet to select or supplement the general venire for grand and petit jurors. Three members shall constitute a quorum. The board may select a new general venire at any meeting and shall do so when ordered by the court.

B. The board in such parishes may, with the concurrence of the judges of the criminal district court, have subpoenas served through personal or domiciliary service by depositing same in the United States mail, regular, certified, or registered, addressed to the juror at his usual residence or business address. The date of mailing shall be not less than fifteen days prior to the date on which the addressee is subpoenaed to appear. When service is by regular mail, the board of jury commissioners shall retain a record of the date of mailing. In cases of service by regular mail, prior to any contempt citation, the person shall be served by registered or certified mail with return receipt requested. If service is made by registered or certified mail with return receipt requested, the return receipt shall be retained by the jury commission as proof of proper service and failure of the person to respond to the subpoena so served shall constitute contempt of court.

C. The municipality which the board serves in such parishes shall cooperate with the board to provide the board with records, computer and other equipment, voter registration rolls, tapes, and other items which it needs to compile the general venire of grand jurors and petit jurors at no cost to the board.

D. The board in such parishes shall develop a plan to govern its operation. Such plan shall be approved by a majority of the judges of the criminal district court of such parishes.

E. The board shall have authority over all its employees, subject to supervision by the criminal district court. The board, by majority vote, shall determine all matters relating to its jurisdiction, subject only to the approval of the judges of the district court or criminal district court.

F. The accounting functions of the board and of the jury commission shall be transferred to the judicial administrator of the criminal district court.

G. All procedures and policies developed by the jury commission shall be under the direction and subject to the approval of the criminal district court, en banc. (Acts 1985, No. 558, § 1; Acts 1987, No. 281, § 1; Acts 1991, No. 289, § 2; Acts 2011, 1st Ex. Sess., No. 16, § 1, eff. June 12, 2011.)

2011 1st Extraordinary Session Amendments. — The 2011 amendment by No. 16 substituted “Orleans Parish” for “parishes of four hundred seventy-five thousand or more” in the section heading and made a similar change in (A); and substituted “Orleans Parish” for “such parishes” in the second sentence of (A).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Art. 404.1E — Code of Crim. Pro., OPINION No. 86-698, La. Atty. Gen. Op. No. 1986-698; 1986 La. AG LEXIS 274.

A person may hold the local elected office of school board member and the part-time appointive office of jury commissioner without violating state law., Opinion 03-0188, 2003 La. AG LEXIS 251.

Art. 405. Notice of jury commission meetings.

Each member of the jury commission shall be notified in writing of the time and place designated for a meeting of the commission, at least twenty-four hours prior to the meeting.

The notice shall be issued by one of the members or the secretary of the jury commission in Orleans Parish, and by the clerk of court in all other parishes, and shall be served in the manner provided for service of subpoenas.

COMMENTARY

Louisiana Official Revision Comments

1966. — Art. 176 of the 1928 Code of Criminal Procedure provided that three members of a jury commission and the clerk of court constituted a quorum only if all other commission members were timely notified by the clerk of court of the time and place designated by him for the meeting. In State v. Milton, 188 La. 423, 177 So. 260 (1937), it was held that the entire jury venire in a murder prosecution was quashable because a grand jury and petit jury were drawn by three members of the commission, and no effort was made to notify the two remaining members until the day of the commission meeting, and it was not shown that the absent members were ever notified. The Milton case established that failure to give timely notice to all jury commissioners of a meeting of the commission is fatal to the proceedings of the commission at the meeting, even though a quorum is present. The earlier jurisprudence supports the holding in the Milton case. See State v. White, 153 La. 300, 95 So. 776 (1923); State v. Ramoin, 160 La. 850, 107 So. 597 (1926).

In view of the jurisprudence, this article includes a strict provision governing notice.

Art. 406. Powers of jury commission; penalty for disobedience of commission process.

In order to secure qualified jurors, the jury commission may issue subpoenas to compel the attendance of witnesses and the production of evidence relative to the qualifications of prospective jurors.

Disobedience of a subpoena of a jury commission is punishable as contempt of court.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Art. 173 of the 1928 Code of Criminal Procedure appeared among the articles dealing with jury commissions in parishes other than Orleans. The above article includes Orleans Parish, clearly establishing the power of the Orleans Parish Jury Commission to issue and enforce subpoenas.

(b) Art. 178 of the 1928 Code set forth the criteria for determining the competency of witnesses to the proceedings of a jury commission. The witnesses referred to in that article were those persons whose presence at the commission’s proceedings was required in order to make those proceedings valid, and not persons called upon to testify as to the qualifications of a person under consideration for selection on the general jury venire.

The requirement that witnesses be present at jury commission proceedings is omitted from this Code.

(c) This article omits the requirement of Art. 173 of the 1928 Code that the jury commissioners must apply to the district court judge for authority to issue subpoenas to prospective jurors. There is no reason to require the jury commissioners to apply to the judge for subpoena power.
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CRIMINAL LAW & PROCEDURE

• Juries & Jurors

•• Challenges to Jury Venire

••• General Overview. — Trial court’s failure to issue subpoenas or produce evidence relative to the qualifications of respective jurors did not warrant quashing the venire for improper selection where the evidence showed that the jury commission selected a total of 500 people for the general venire, there was no evidence that a juror was disqualified, and there was no evidence that potential jurors were excluded because of their race, creed, social or economic group, or geographical location. State v. Mitchell, 258 LA. 427, 246 So. 2d 814, 1971 La. LEXIS 4538 (Mar. 29, 1971), writ of certiorari denied by 404 U.S. 1000, 92 S. Ct. 561, 30 L. Ed. 2d 553, 1971 U.S. LEXIS 179 (1971).

••• Equal Protection Challenges

•••• General Overview. — Parish jury commission violated its duty to secure good and competent jurors in the trial of four African American defendants who where charged with battery upon a white victim, where the commission, as it had done for the past 10 years, did not include the name of any African American on the general venire list or on the petit jury list, where the commission asserted that no African Americans were as qualified as white men, where the commission made no effort to ascertain whether there were African American qualified for jury service, other than those personally known to the commission, and where the commission declined to invoke the law that provided for compulsory process to determine if any African Americans were qualified. State v. Goree, 242 LA. 886, 139 So. 2d 531, 1962 La. LEXIS 495 (Mar. 26, 1962).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Symposium on Integrating Responses to Domestic Violence: Getting the Message Abroad: The International Training Program as a Vehicle for Change. 47 Loy. L. Rev. 479 (Spring, 2001).

Art. 407. Administration of oath to witnesses.

A jury commissioner shall administer an oath to each witness appearing before the commission, in accordance with Article 14.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Instead of providing a special form of oath for witnesses before the jury commission, as the source provision did, this article refers to the form of oath to be administered to all witnesses in criminal proceedings.

(b) The statement in the source provision that false and wilful swearing before a jury commission was punishable as per-jury is omitted. R.S. 14:123, defining and establishing the punishment for per-jury, is broad enough to cover false statements made under oath before a jury commission.

Art. 408. Selection of general venire in parishes other than orleans.

A. In parishes other than Orleans, the jury commission shall select impartially at least three hundred persons having the qualifications to serve as jurors, who shall constitute the general venire. A list of persons so selected shall be prepared and certified by the clerk of court as the general venire list, and said list shall be kept as part of the records of the commission. The name and address of each person on the list shall be written on a separate slip of paper, with no designation as to race or color, which shall be placed in a box labeled “General Venire Box.”

B. After the jury commission has selected the general venire, it shall lock and seal the general venire box and deliver it to the clerk of court, as the custodian thereof. Alternatively, the list of persons so selected may be retained in a form suitable for use by a properly programmed electronic device commonly known as a computer.

C. The jury commission shall meet at least once every six months and when ordered by the court, and may meet at any time to select or supplement the general venire. The commission may select a new general venire at any meeting and shall do so when ordered by the court. (Amended by Acts 1968, No. 140, § 1; Acts 1972, No. 755, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Under Art. 179 of the 1928 Code of Criminal Procedure the number of persons on the general venire, in parishes other than Orleans, was fixed at 300. The above article provides for a general venire of “at least” 300 to allow larger venires when the need is anticipated, so that delays caused by exhausting the general venire may be avoided.

(b) Art. 179 of the 1928 Code provided that in parishes other than Orleans two witnesses had to be present at a commissioner’s meeting to select a general venire. The jurisprudence held that in the absence of the two witnesses the meeting was void for lack of authority, and the general venire could be set aside on a motion to quash the jury venire. State v. Avis, 145 La. 632, 82 So. 729 (1919); State v. Guillory, 149 La. 166, 88 So. 780 (1921). Art. 194 of the 1928 Code made no provision for witnesses to the proceedings of the jury commission in Orleans Parish to select a general venire. No real benefit can be obtained by requiring the presence of witnesses at such meetings; the presence of witnesses simply establishes another unnecessary technical basis for attacking the validity of an otherwise sound legal juridical function. Accordingly, the presence of witnesses at the meetings of the commission to select a general venire is not required by this Code.

(c) Art. 179 of the 1928 Code provided that in preparing the general venire list, the name slips, the proc s verbal of the meeting, and in all other commission proceedings, the jury commissions in parishes other than Orleans could avail themselves of the services of a deputy clerk or of a stenographer, and that all lists, slips, etc., could be typewritten. Such provisions, being administrative detail, are omitted from this Code and are retained in the new Code of Criminal Procedure Ancillaries in Title 15 of the Revised Statutes; their application has also been broadened to include Orleans.

(d) Under Art. 179 of the 1928 Code, the jury commissioners in parishes other than Orleans met in the office of the clerk of court. No provision fixing the place of meeting was found in the articles dealing with the Orleans Parish jury commission. Since the place where the commission meets can have no effect upon the validity of its proceedings, the site of the meetings is not fixed in this Code. Under the prior law and the above article, before an accused may avail himself of the irregularity that a meeting of the jury commission was held at a place other than that authorized by the law, he must show that by virtue of the change in meeting place fraud was practiced to his detriment in the drawing of the general venire. State v. Johnson, 47 La. Ann. 1092, 17 So. 480 (1895).

(e) Arts. 179 and 194 of the 1928 Code required the commissioners to select persons from within the parish for the general venire list. It is not necessary to include such a provision in this article, because the parish residence is required by Art. 401.

(f) R.S. 13:3045, dealing with civil juries, requires that the general venire box be locked, sealed, and delivered to the clerk of the court as custodian thereof. There was no comparable provision in the 1928 Code of Criminal Procedure. A similar provision is included in the above article in order to fix responsibility for the safekeeping of the general venire box. R.S. 13:3045 formerly provided that the jury box shall not be opened for any purpose except in the presence of a majority of the jury commission and two disinterested persons. The above article contains no provision relative to the method of opening the general venire box. There should be no limitation placed on the authority of the jury commissioners to open the general venire box at any time, since a limitation would hamper the discharge of their duties.

(g) The requirement of Art. 177 of the 1928 Code, that every order for selecting or drawing jurors had to be signed by the judge, is omitted from this Code as being unnecessary. The jury commission should be able to meet at any time on its own call either to select a new general venire or to supplement an existing venire. Their power to meet should not be restricted by requiring the issuance of a court order by the judge. Of course, under this article the power of the judge to order the commissioners to meet to select or supplement a general venire is explicitly recognized.

Although, under this article, the jury commissioners have the power to meet on their own call to select a general venire, they may meet to draw a grand jury venire or a petit jury venire only upon order of the judge. Cf. Arts. 411, 412, and 416. The judge, better than anyone else, knows the condition of his docket, and what the requirements will be for a grand jury venire or petit jury venire during the next criminal session of court.

Art. 179 of the 1928 Code provided that, in parishes other than Orleans, at the time ordered by the district judge the jury commissioners had to meet to select a general venire, and Art. 188 of the 1928 Code provided that in parishes other than Orleans the jury commissioners had to meet at least once every six months to replenish the general venire list. The bi-yearly meeting of the jury commissioners required no court order. Field research indicated that in a number of parishes other than Orleans, the meetings of the jury commission, whether to establish an entirely new general venire list, or to replenish an existing general venire list were always held pursuant to a detailed and specific order of the district judge. In those parishes the jury commissions did not meet on their own call to replenish the general venire, notwithstanding their authority to do so under former Art. 188. The authority of the court to order a meeting at any time is preserved in the above article, but the power of the jury commissioners to call their own meetings to select as well as replenish a general venire is expressly authorized in the last paragraph of the article.

The Reporter also found that the general practice in at least some parishes other than Orleans was to have the district judge issue an order for the selection of an entirely new general venire for each criminal session of court, rather than an order to replenish the existing venire.

The above article expressly authorizes the jury commission either to select a new venire or to supplement an existing venire, subject to the authority of the court to order selection of a new venire.

(h) The part of Art. 177 of the 1928 Code that required that the order for the selecting or drawing of jurors be spread upon the minutes of the court is omitted. The spreading of the order on the minutes should be done as a matter of course without the necessity of such a provision, and the failure to record the order does not affect its validity. State v. McClendon, 118 La. 792, 43 So. 417 (1907); State v. Favrot, 118 La. 804, 43 So. 421 (1907).
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CRIMINAL LAW & PROCEDURE

• Grand Juries

•• Indictments

••• General Overview. — Supreme Court of Louisiana affirmed trial court’s ruling denying defendants’ motion to quash indictment because defendants failed to show that methods used to select grand juries and petit juries were arbitrary and worked irreparable injury to them. State v. Elie, 257 LA. 130, 241 So. 2d 515, 1970 La. LEXIS 3386 (Nov. 9, 1970).

•• Procedures

••• Impaneling

•••• Selection

••••• General Overview. — Manner in which the general venire was kept in the parish, which involved supplementing the original list as names were drawn rather than preparing a new list, was permissible. State v. Kilbourne, 260 LA. 569, 256 So. 2d 630, 1972 La. LEXIS 5573 (Jan. 17, 1972), writ of certiorari denied by 409 U.S. 888, 93 S. Ct. 193, 34 L. Ed. 2d 145, 1972 U.S. LEXIS 1772 (1972).

If the allegations in a motion to quash regarding the district court’s jury system were proven as true, they constituted a serious attack on the legality of the indictment because the selection of jurors differed materially from the requirements of La. Code Crim. Proc. Ann. arts. 401, 403, 404, and 408, which formed a basis to quash the indictment under La. Code Crim. Proc. Ann. art. 533(1), and the trial court was ordered to appoint a judge from an adjoining judicial district to try defendants’ motion for recusal of the district court’s judges. State v. Elie, 255 LA. 767, 232 So. 2d 507, 1970 La. LEXIS 3907 (Feb. 23, 1970).

• Accusatory Instruments

•• Indictments

••• General Overview. — Express provisions of La. Const. 1921, art. I, § 9 (now La. Const. art. I, § 15), which provides that no person shall be held to answer for capital crime unless on a presentment or indictment by a grand jury, referred to a grand jury selected in conformity with the jury selection requirements and procedures in La. Code Crim. Proc. Ann. arts. 401, 403, 404, and 408, and a district court’s system purporting to improve upon the selection system formed a possible basis to quash an indictment under La. Code Crim. Proc. Ann. art. 533(1). State v. Elie, 255 LA. 767, 232 So. 2d 507, 1970 La. LEXIS 3907 (Feb. 23, 1970).

• Juries & Jurors

•• Challenges to Jury Venire

••• Fair Cross-Section Challenges

•••• General Overview. — Defendant’s forgery conviction was reversed because a jury commission employee automatically excluded ministers, attorneys, and persons over the age of 70 from the jury venire, and also chose the venire members subjectively. State v. Jacko, 444 So. 2d 1185, 1984 La. LEXIS 8062 (Jan. 16, 1984).

•• Voir Dire

••• General Overview. — Grand and petit jury venires are chosen in the parish of the trial as follows: In a large hopper are placed a great number of individual names of randomly selected individuals representing a fair cross-section of the population, and from this large hopper, a general venire of 1,000 names is randomly selected. State v. Fletcher, 341 So. 2d 340, 1976 La. LEXIS 5321 (Dec. 13, 1976).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A parish jury commission may use any means available to them in compiling a general venire list. This procedure should be reasonable calculated to insure a cross-section of the community., OPINION NUMBER 78-352, La. Atty. Gen. Op. No. 1978-352; 1978 La. AG LEXIS 910.

We conclude that returning a properly excused venire member back into the computer with a command to automatically select that juror for the next general venire would be improper and contrary to a defendant’s right to an impartial trial., OPINION 98-367, La. Atty. Gen. Op. No. 1998-367; 1998 La. AG LEXIS 456.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

Art. 408.1. Initial selection of general venire; source.

A. In developing a list of all persons who may be called for grand or petit jury duty:

(1) It shall be determined by each judicial district whether the names of prospective jurors shall be drawn exclusively from voter registration lists or also drawn from other sources or lists.

(2) If the district judges of the judicial district, in their discretion, authorize the use of sources other than voter registration lists in developing grand and petit jury lists, a jury commission shall not draw the names of prospective jurors exclusively from voter registration lists, but shall use other sources or lists of prospective jurors as may be legally available.

B. If the district judges authorize the use of a list of persons issued drivers’ licenses as a source from which to choose prospective jurors, such list of drivers shall be provided annually at no cost by the Department of Public Safety and Corrections to the respective clerks of court or jury commissions responsible for preparing the list of prospective jurors. However, such a list shall only be provided to parishes that make written request through the parish clerk of court or jury commission. (Acts 1995, No. 933, § 1; Acts 1995, No. 1102, § 1; Acts 1997, No. 886, § 1; Acts 1998, 1st Ex. Sess., No. 124, § 1.)
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CRIMINAL LAW & PROCEDURE

• Juries & Jurors

•• Challenges to Jury Venire

••• Fair Cross-Section Challenges

•••• General Overview. — Where defendant argued that the jury pool drawn prior to his trial was illegally drawn because it did not comprise the community as a whole and was drawn from only two, rather than three sources, as former required by La. Code Crim. Proc. Ann. art. 408.1, but defendant made no showing of irreparable injury for the purposes of La. Code Crim. Proc. Ann. art. 419, the trial court did not err in denying defendant’s motion to quash the general jury venire under La. Code Crim. Proc. Ann. art. 532(9). State v. Arcuri, 729 So. 2d 713, 1999 La. App. LEXIS 428 (Feb. 19, 1999).

Art. 409. Selection of general venire in Orleans Parish.

In the Parish of Orleans, the jury commission shall select impartially at least seven hundred fifty persons having the qualifications to serve as jurors, who shall constitute the general venire.

A list of the persons so selected shall be prepared and certified by the commission as the general venire list and shall be kept as part of the records of the commission.

The name and address of each person on the list shall be written on a separate slip of paper, with no designation as to race or color, which shall be placed in a box labeled “General Venire Box.”

No drawing shall be made from a general venire containing fewer than seven hundred fifty names, except when the court orders the drawing of tales jurors.

After the jury commission has selected the general venire, it shall lock and seal the general venire box and deliver it to the secretary of the commission, as the custodian thereof. (Amended by Acts 1968, No. 140, § 2.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The requirement of Art. 194 of the 1928 Code of Criminal Procedure that the venire be selected from “citizens of the Parish of Orleans” is omitted, because the above article requires that members of the venire have the qualifications to serve as jurors, and Art. 401 requires that jurors have parish residence for at least one year preceding jury service.

(b) Art. 194 of the 1928 Code required that the venire be selected from citizens “having the qualifications requisite to register as voters . . . competent under this Code to serve as jurors.” The above article omits the reference to voter qualifications, and simply requires that the persons be qualified to serve as jurors. Thus, the Orleans provision is made consistent with the provisions relative to other parishes in Art. 179 of the 1928 Code and in Art. 408 of this Code; and Art. 401 of this Code, listing juror qualifications, is made uniformly applicable to all parishes.

(c) In the prior law, only the Orleans provisions contained the term “jury wheel.” In this Code the term “box” is used.

(d) Art. 194 of the 1928 Code required that the general venire list be kept as part of the commission’s records “subject to the orders of the judges of the criminal district court . . ..” The quoted language is omitted from the above article. See Arts. 412, 415, and 418 for provisions authorizing the judges to order drawings from the general venire. See also, Comment (e), infra.

(e) Under Art. 194 of the 1928 Code, in Orleans Parish no name could be cancelled from the general venire list or withdrawn from the jury wheel without an order of court, and the general venire list had to be a correct and perfect record of the names in the jury wheel.

The prohibition against cancellation of a name from the list or withdrawal of a name from the jury wheel without a court order is omitted from the above article in view of Art. 410, which requires the commission to examine the general venire list and strike there-from, and take out of the general venire box, the names of certain jurors.

The requirement that the general venire list be a correct and perfect list of the names in the jury wheel is omitted from the above article, because name slips are withdrawn from the general venire from time to time in completing a grand jury venire or petit jury venire, and the general venire list can be a correct and perfect record of the remaining names only from the time of the selection of the general venire until the first drawing from the general venire box. It is only by comparing the general venire list against the grand jury and petit jury venire lists that a correct and perfect list of names remaining in the general venire can be compiled after the first drawing.

(f) Art. 194 of the 1928 Code required that the general venire list be supplemented quarterly from a list furnished the commission by the registrar of voters, showing the names of persons added to or deleted from the voter registration rolls. The duty of the registrar to furnish the voter registration lists is omitted from this Code and by separate legislation prepared for enactment simultaneously with this Code is retained in the Revised Statutes.

Although Art. 194 of the 1928 Code required that the general venire list be supplemented from voter registration lists furnished by the registrar, thereby giving the impression that the general venire might be drawn only from registered voters as shown on such lists, the beginning of Art. 194 provided for selecting the general venire from among persons qualified to register to vote, indicating that the lists of persons actually registered were not the exclusive source of names for selecting the general venire. The provision relative to the registrar’s lists, retained in the Revised Statutes by supplemental legislation, clarifies the matter by expressly stating that the jury commission may use the registrar’s lists, together with other information, in the discharge of its duties.

(g) Art. 194 of the 1928 Code prohibited drawing from a list containing fewer than 750 names, unless drawing of tales jurors was ordered by a judge, in which event names might be drawn from a jury wheel containing at least 500 names. The provision relative to drawing of tales jurors from a minimum of 500 names is omitted from the above article. The opportunity to select large general venires from the large population of Orleans Parish, and the procedure by which the judge of one section of court whose petit jury venire is exhausted may use petit jury venires from other sections, make the risk of drawing tales jurors from a depleted general venire negligible.

(h) The provision requiring locking, sealing, and delivery of the general venire box to the secretary of the commission as custodian is added to fix responsibility for the safekeeping of the box. See Comment (f) under Art. 408.

CROSS REFERENCES

Louisiana Law. — One day/one trial jury system, see La. C.Cr.P. Art. 409.5.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Scope of Protection. — Quashing of defendant’s indictment was affirmed when the grand jury venire was assembled in violation of both federal and state constitutional principles, and the Louisiana Supreme Court could not excuse the intentional failure to serve subpoenas upon a particular group of prospective jurors merely because they resided in a neighborhood having a high incidence of crimes. State v. Cage, 337 So. 2d 1123, 1976 La. LEXIS 4459 (Sept. 13, 1976).

CRIMINAL LAW & PROCEDURE

• Grand Juries

•• Procedures

••• Impaneling

•••• Selection

••••• General Overview. — Although no African-Americans served on the grand jury which indicted a defendant for murder, the court found that the grand jury was not selected in a discriminatory manner and concluded that only the best qualified grand juror’s were selected based on an assessment of their character, citizenship, availability, education and temperament. State v. Eubanks, 232 LA. 289, 94 So. 2d 262, 1957 La. LEXIS 1182 (Feb. 25, 1957), reversed by 356 U.S. 584, 78 S. Ct. 970, 2 L. Ed. 2d 991, 1958 U.S. LEXIS 995 (1958).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

Art. 409.1. Orleans Parish central jury pool.

A. There is hereby created a central jury pool for the Criminal District Court for the Parish of Orleans which shall be administered by the Jury Commission of the Parish of Orleans as hereinafter provided.

B. In order to properly and adequately administer and operate the central jury pool for the Criminal District Court for the Parish of Orleans, the chairman of the Jury Commissioners for the Parish of Orleans shall designate two jury commissioners each month who shall be specifically charged with the responsibility for administering and operating the central jury pool. The chairman of the jury commissioners shall rotate the responsibility for the administration and operation of the central jury pool amongst the other four jury commissioners so that no jury commissioner shall be assigned to the central jury pool for more than six months out of every twelve months.

C. The Criminal District Court for the Parish of Orleans acting en banc shall by majority vote determine the number of jurors to serve in the central jury pool in any given month, the jury days for that month, and all other matters relative to the operating procedures of the central jury pool.

D. The jury commission shall select the number of jurors to serve in the central jury pool as hereinabove determined by the criminal district court acting en banc and by the method now prescribed by law.

E. The provisions of this Act shall be cumulative of and in addition to the method now prescribed by law for the selection of a jury panel for the Criminal District Court for the Parish of Orleans except that those provisions in conflict with this Act are hereby repealed and declared invalid insofar as they apply to the Criminal District Court for the Parish of Orleans. (Acts 1972, No. 41, §§ 1 to 5.)

Art. 409.2. Jefferson Parish central jury pool.

A. The judges of the Twenty-Fourth Judicial District Court for the parish of Jefferson, sitting en banc by majority vote may create a central jury pool for criminal and/or civil juries for the Twenty-Fourth Judicial District Court for the parish of Jefferson, which shall be administered by the jury commission for the parish of Jefferson as hereinafter provided.

B. The jury selection shall be administered by the jury commission for the parish of Jefferson as provided by law, except that the provisions of Article 417(B) shall not apply to Jefferson Parish.

C. The judges of the Twenty-Fourth Judicial District Court for the parish of Jefferson, acting en banc shall by majority vote determine the system, method, and number of jurors to serve in the central jury pool for criminal and/or civil juries for a given term whether daily, weekly, or monthly, and may specify jury days for a particular term. Likewise, all other matters relative to the operating procedures of the central jury pool shall be determined by the judges of the Twenty-Fourth Judicial District Court for the parish of Jefferson, acting en banc by a majority vote, including the designation of persons to administer the central jury pool.

D. The jury commission shall select the number of jurors to serve in the central jury pool as hereinabove determined by the judges of the Twenty-Fourth Judicial District Court, acting en banc and by the method now prescribed by law for jury selection.

E. The jurors so selected may serve as jurors in either criminal and/or civil matters in the method and manner prescribed by majority vote of the judges of the Twenty-Fourth Judicial District Court for the parish of Jefferson sitting en banc.

F. The provisions of this section shall be cumulative of and in addition to the method now prescribed by law for the selection of jury panels for the Twenty-Fourth Judicial District Court for the parish of Jefferson, except that those provisions in conflict with this Act are hereby repealed and declared invalid insofar as they apply to the Twenty-Fourth Judicial District Court for the parish of Jefferson. (Added by Acts 1976, No. 232, § 1; Acts 1995, No. 1012, § 1, eff. June 29, 1995; Acts 1995, No. 1273, § 1; Acts 1995, No. 1277, § 1.)

Art. 409.3. Central jury pools; local rules.

A. A district court may, by local rules adopted by majority vote of the judges, create and provide for the manner of administering a central jury pool for criminal and civil cases. The combined Orleans criminal and civil district courts shall be considered a district court for purposes of this Article.

B. Jurors selected to serve in the central jury pool may serve as jurors in either civil or criminal matters, or both.

C. The central jury pool shall be selected at random from persons included within the general venire. The number of persons selected to comprise the central jury pool and their length of service shall be determined pursuant to local court rules.

D. A panel of the central jury pool shall be selected at random from persons in the central jury pool. The number of persons selected to comprise the panel shall be determined pursuant to local court rules but the number shall be no less than three times the number of persons needed to complete the jury and in no event less than ten.

E. The petit jury shall be selected from the one or more central jury pool panels assigned to the court. Persons shall be called from the central jury pool panel at random.

F. Persons selected to serve on a central jury pool panel and not selected to serve on a jury may, pursuant to local court rules, be returned to the central jury pool.

G. The provisions of this Article supplement the methods presently provided by law for selecting jurors. (Added by Acts 1977, No. 372, § 1.)

Art. 409.4. Nineteenth Judicial District Court central jury pool.

A. The Nineteenth Judicial District Court may, by local rules adopted by majority vote of the judges, create and provide for the manner of administering a central jury pool for criminal and civil cases.

B. The central jury pool shall be selected from persons included within the general venire. The number of persons selected to comprise the central jury pool and their length of service shall be determined pursuant to local court rules.

C. Jurors selected to serve in the central jury pool may serve as jurors in either civil or criminal matters, or both.

D. The provisions of this Article supplement the methods presently provided by law for selecting jurors. (Added by Acts 1977, No. 739, § 1.)

Art. 409.5. One day/one trial jury system.

A. A district court may, by local rules adopted by a majority vote of all the judges of that district, create and provide for the manner of administering a one day/one trial jury system for criminal and civil cases. The combined Orleans criminal and civil district courts shall be considered a district court for the purposes of this Article.

B. Unless otherwise provided in this Article, the jurors shall be selected and shall serve in accordance with the provisions of Code of Criminal Procedure Article 409.3.

C. Any juror selected pursuant to this Article shall serve in the central jury pool for a period of not more than one day unless he is selected to serve on a jury or unless extraordinary circumstances warrant, pursuant to local court rules, that he be held over for the continuation of voir dire. Any juror selected to serve on a jury shall serve until he is discharged from the jury.

D. Any district court which adopts rules pursuant to this Article is hereby authorized to provide for (1) audio-visual presentations for the purpose of orienting new jurors and (2) prequalification questionnaires to prospective jurors in order to assist those public officials responsible for selecting qualified jurors for the general venire and central jury pool.

E. No district court may adopt rules pursuant to this Article unless the court has previously determined by majority vote of all the judges that it has sufficient computer availability to assist in the overall management of a one day/one trial jury system. (Added by Acts 1981, No. 178, § 1.)

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Features: The Justice System: Louisiana Undertakes Jury Reform. 51 La Bar Jnl. 182 (October/November, 2003).

Art. 410. Revising and supplementing the general venire.

At each commission meeting to revise and supplement the general venire, the commission shall examine the general venire list prepared at the previous selection of the general venire and shall delete therefrom the names of those persons who:

(1) Have served as civil or criminal jurors since the previous selection of the general venire; or

(2) Are known to have died or who have become disqualified to serve as jurors since their selection on the general venire.

The slips bearing the names of those persons deleted from the general venire list shall be removed from the general venire box.

The commission shall then supplement the list prepared at the previous commission meeting and the corresponding slips in the box by selecting a sufficient number of additional persons in compliance with Article 408 or Article 409, whichever is applicable. Where the general venire list is maintained in a form suitable for use by an electronic device commonly known as a computer, the general venire shall likewise as hereinabove provided be deleted and supplemented. (Amended by Acts 1972, No. 755, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The approach taken by Arts. 408, 409, and 410, relative to the procedure for establishing the general venire and supplementing the general venire is substantially the same approach taken by the 1928 Code of Criminal Procedure, Arts. 179 and 188 (parishes other than Orleans), and Art. 194 (Orleans Parish), providing for the establishment of an original general venire of 300 persons in parishes other than Orleans and 750 persons in Orleans Parish, and for supplementing the venire periodically.

(b) The supplementation of the general venire is to be accomplished according to all the formalities provided in Arts. 408 or 409 for selecting a new general venire; the supplemental list must be certified by the commissioners, the name slips placed in the general venire box, and the box delivered into the custody of the clerk or secretary as the case may be.

(c) Art. 188 of the 1928 Code provided that in parishes other than Orleans the names of persons who had served as “regular jurors” since the previous drawing of the general venire should be deleted from the general venire list prior to supplementing the list. No comparable provision was found among the articles dealing with Orleans Parish juries. R.S. 13:3046, dealing with the procedure for supplementing the original venire for civil juries, required that the names of persons “who have served as jurors in civil or criminal cases” since the previous drawing of the general venire shall be stricken. That clear and equitable provision is adopted in the above article.
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CRIMINAL LAW & PROCEDURE

• Juries & Jurors

•• Voir Dire

••• General Overview. — Where defendant was charged with aggravated rape, it was not error to exclude those persons who served as civil or criminal jurors, since La. Code Crim. Proc. Ann. art. 410(1) directed jury commissioners to do so. State v. Fletcher, 341 So. 2d 340, 1976 La. LEXIS 5321 (Dec. 13, 1976).

The large hopper used to randomly selec jurors is periodically supplemented to that number to replace the previously drawn grand jury venire of 50 persons, and the previously drawn petit jury venires. State v. Fletcher, 341 So. 2d 340, 1976 La. LEXIS 5321 (Dec. 13, 1976).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

Art. 411. Drawing of grand jury venire; disposition of slips; jury box; subpoena of persons on grand jury venire.

A. Upon order of the court, the jury commission shall select by drawing indiscriminately and by lot from the general venire box the names of a sufficient number of not less than fifty persons from which to empanel a grand jury, with the number to be specified by the court in its order, who shall constitute the grand jury venire. Alternatively, the grand jury venire may be drawn with the use of a properly programmed electronic device. A grand jury venire shall not be drawn from a general venire containing fewer than three hundred names.

B. The slips containing the names of the persons so drawn shall be placed in an envelope which shall be sealed and the words “Grand Jury Venire” written thereon.

C. The sealed envelope shall be placed in a box labeled “Grand Jury Box”, which shall be locked and sealed and placed in the custody of the clerk of court for use at the next term of court, subject to the orders of the district court, as hereinafter provided.

D. (1) The clerk shall prepare subpoenas directed to the persons on the grand jury venire, ordering their appearance in court on the date set by the court for the selection of the grand jury, and shall deliver the subpoenas to the sheriff for service.

(2) The sheriff, at the election of the district judges of the judicial district in which the parish lies, may serve such subpoenas by:

(a) Personal or domiciliary service, or by registered, certified, or regular mail addressed to the juror at his usual residence or business address.

(b) When the service is by mail, the date of mailing shall be not less than fifteen days prior to the date on which the addressee is subpoenaed to appear.

(c) When service is by registered or certified mail, the sheriff shall attach to his return the return receipt of delivery from the United States Post Office showing the disposition of the envelope bearing the summons to the juror.

(d) When service is by regular mail, the return shall show the date of mailing. In case of service by regular mail, prior to any contempt citation, the person shall be served by registered or certified mail with return receipt requested.

(3) The return, with the attached return receipt of delivery, when received by the clerk, shall form part of the record and shall be considered prima facie correct and shall constitute sufficient basis for an action to cite persons for contempt for failure to appear in response thereto. (Amended by Acts 1968, No. 141, § 1; Acts 1970, No. 297, § 1; Acts 1972, No. 755, § 1; Acts 1977, No. 552, § 1; Acts 1987, No. 281, § 1; Acts 2001, No. 281, § 1, eff. Aug. 15, 2001; Acts 2010, No. 347, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 347, in (A), substituted “a sufficient number of not less than fifty persons from which to empanel a grand jury” for “at least twenty but not more than one hundred persons” and deleted “commonly known as a computer” at the end of the third sentence.

2001 Amendments. — Acts 2001, No. 281, § 1, effective August 15, 2001, deleted “in parishes other than Orleans” following “jury venire” in the article heading; and deleted “in parishes other than Orleans” following “jury commission” in (A).

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The United States Court of Appeals for the Fifth Circuit virtually nullified the procedure in effect prior to 1964, in parishes other than Orleans, in its decision in Collins v. Walker, 329 F.2d 100 (5th Cir.1964), second petition for rehearing denied, 335 F.2d 417 (5th Cir.1964). A detailed analysis of the opinion in the Collins case is not attempted here; indeed, analysis may not be possible. Suffice it to say that the court held unconstitutional the conscious inclusion by the jury commission of six Negroes on the grand jury venire. (Prior to the 1964 amendment to former R.S. 15:180, the grand jury venire was selected, not drawn by lot.) As Judge Dawkins’ dissent correctly points out, the majority opinion places jury commissioners in a “virtually insoluble dilemma, where compilation of a constitutional jury list may be an impossibility.” If both systematic inclusion and exclusion of Negroes violate the constitution, then it must follow that systematic selection of a grand jury venire is unconstitutional.

The Collins decision prompted 1964 and 1965 amendments to former R.S. 15:180 to require the grand jury venire to be selected “indiscriminately and by lot” from the general venire, rather than permit the jury commission to exercise discretion in the selection. Since this is a very recent expression of the Legislature, it is retained here practically verbatim.

(b) The above article, like former R.S. 15:180, provides that the court may order the drawing of from twenty to fifty names, thus enabling the court to lessen the risk of exhausting the grand jury venire.

(c) The prohibition against drawing a grand jury venire from a general venire of fewer than 300 names is new. The provision prevents the drawing of a grand jury venire from a general venire which has been almost exhausted by the previous drawing of a grand jury venire and of petit jury venires.

(d) Under former R.S. 15:182, the envelope containing the names of the grand jury venire was placed in a box with envelopes containing petit jury venires, labeled “Jury Box.” Under this Code a special “Grand Jury Box” is used, in view of the many difficulties involved in attacks upon the composition of grand juries.

CROSS REFERENCES

Louisiana Law. — Drawing grand jury venire and subpoena of veniremen; Orleans Parish, see La. C.Cr.P. Art. 412.
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CRIMINAL LAW & PROCEDURE

• Grand Juries

•• Procedures

••• Impaneling

•••• General Overview. — Criminal defendant’s contention that a constitutional violation of his right to due process occurred.because the grand jury foreperson selected by the trial court pursuant to La. Code Crim. Proc. Ann. art . . . 413(B) was not randomly chosen, and because race played a part in the trial court’s decision, was rejected where defendant failed to particularize how the process under art. 413(B) infected the integrity of the selection process or otherwise affected in any way his right to fundamental fairness, and defendant’s procedural due process rights were fully protected by the provisions of La. Code Crim. Proc. arts. 411(A) and 413(B), which provided for the random selection of both the grand jury venire and the grand jury members. State v. Sims, 745 So. 2d 151, 1999 La. App. LEXIS 2980 (Oct. 27, 1999), writ denied by La. 1999-3384, 762 So. 2d 11, 2000 La. LEXIS 1397 (La. May 12, 2000).

• Juries & Jurors

•• Challenges to Jury Venire

••• General Overview. — Absence of a proces verbal was not grounds to quash a grand jury indictment under La. Code Crim. Proc. Ann. art. 419 because the judicial administrator’s computerized use of lists of licensed drivers and registered voters in the parish, as authorized by La. Code Crim. Proc. Ann. art. 411, represented a fair cross-section of the community and defendant failed to show discrimination, fraud, or irreparable injury. State v. Champagne, 381 So. 2d 482, 1980 La. LEXIS 6793 (Mar. 3, 1980).

•• Voir Dire

••• General Overview. — A grand jury is randomly selected from the grand jury venire, prospective petit jurors are indiscriminately drawn from petit jury venires, and the names are periodically supplemented, when the venires are called to serve during criminal jury-trial weeks, and tendered for examination, challenge, or acceptance. State v. Fletcher, 341 So. 2d 340, 1976 La. LEXIS 5321 (Dec. 13, 1976).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A grand jury is selected and impaneled upon order of the court thus the sheriff is granted no authority in impaneling a grand jury., OPINION No. 92-795, La. Atty. Gen. Op. No. 1992-795; 1993 La. AG LEXIS 27.

In conclusion, since C.Cr.P. Art 411 provides that the return of service of the prospective grand jurors, which includes their addresses, shall be made a part of the record, the addresses of the prospective grand jurors are a matter of public record. Since there is no provision in Title 44 that exempts the addresses from being disclosed, they are required to be provided to an individual making a public records request. However, please note that what constitutes a public record in this situation includes all prospective grand jurors. It is not limited to the grand jurors who actually served., OPINION No. 95-137, La. Atty. Gen. Op. No. 1995-137; 1995 La. AG LEXIS 227.

Art. 412. Drawing grand jury venire and subpoena of veniremen; Orleans Parish.

A. In Orleans Parish, upon order of the court, the commission shall draw the grand jury venire pursuant to the provisions of Code of Criminal Procedure Article 411(A).

B. The commission shall prepare and certify a list containing the names so drawn, and the list shall be delivered to the judge who ordered the drawing.

C. The court may direct the jury commission to prepare subpoenas directed to the persons on the grand jury venire, ordering their appearance in court on the date set by the court for the selection of the grand jury, and the jury commission shall then cause the subpoenas to be served in accordance with the provisions of Article 404.1(B) or R.S. 15:112, as directed by the court. (Amended by Acts 1968, No. 141, § 2; Acts 1985, No. 769, § 1; Acts 1987, No. 281, § 1; Acts 2001, No. 281, § 1.)

2001 Amendments. — Acts 2001, No. 281, § 1, effective August 15, 2001, in (A), deleted “indiscriminately and by lot from the general venire box the names of seventy-five qualified persons, who shall constitute” preceding “the grand jury venire,” and added “pursuant to the provisions of Code of Criminal Procedure Article 411(A)” at the end.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article represents a simplification of Art. 196 of the 1928 Code of Criminal Procedure which dealt with the method of and time for drawing the grand jury venire and impaneling the grand jury in Orleans Parish. Many provisions of Art. 196 are omitted because they were superfluous or consisted of minute detail, which is more properly the subject of court rules. Other provisions, such as the time for impaneling the grand jury, have been transferred to subsequent articles herein or to other Titles.

(b) The following provisions of former Art. 196, dealing with Orleans Parish and being in the nature of minutiae, are transferred by supplemental legislation to the Code of Criminal Procedure Ancillaries in Title 15 of the Revised Statutes:

(1) The requirement that the duty of selecting the grand jury be rotated among the judges of the criminal district court.

(2) The provisions relative to the presiding judge’s control over the grand jury.

(3) The requirement that the judges designate some other judge to impanel and preside over the grand jury when the judge whose turn it is to preside cannot do so.

(c) The provisions of Art. 196 of the 1928 Code dealing with the time for drawing the grand jury venire and for impaneling the grand jury in Orleans Parish are transferred to Art. 414.

(d) The provisions of former Art. 196, dealing with the method of impaneling the grand jury in Orleans Parish, are transferred to Art. 413.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Scope of Protection. — Quashing of defendant’s indictment was affirmed when the grand jury venire was assembled in violation of both federal and state constitutional principles, and the Louisiana Supreme Court could not excuse the intentional failure to serve subpoenas upon a particular group of prospective jurors merely because they resided in a neighborhood having a high incidence of crimes. State v. Cage, 337 So. 2d 1123, 1976 La. LEXIS 4459 (Sept. 13, 1976).

CRIMINAL LAW & PROCEDURE

• Grand Juries

•• Procedures

••• Impaneling

•••• Selection

••••• General Overview. — Former La. Code Crim. Proc. Ann. art. 412 was unconstitutional in its entirety, and likewise, former La. Rev. Stat. Ann. § 15:114 was unconstitutional in its entirety, because with regard to selecting grand juries, the language in the statues separated Orleans Parish from the rest of the state of Louisiana, and created one method of criminal law for Orleans Parish, and another method for criminal law for the remainder of the state. State v. Dilosa, 848 So. 2d 546, 2003 La. LEXIS 1954 (June 27, 2003).

Although no African-Americans served on the grand jury which indicted a defendant for murder, the court found that the grand jury was not selected in a discriminatory manner and concluded that only the best qualified grand juror’s were selected based on an assessment of their character, citizenship, availability, education and temperament. State v. Eubanks, 232 LA. 289, 94 So. 2d 262, 1957 La. LEXIS 1182 (Feb. 25, 1957), reversed by 356 U.S. 584, 78 S. Ct. 970, 2 L. Ed. 2d 991, 1958 U.S. LEXIS 995 (1958).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Human Rights Aspects of the Prisoner Transfer in a Comparative Perspective. 53 La. L. Rev. 1043 (March, 1993).


Art. 413. Method of impaneling of grand jury; selection of foreman.

A. The grand jury shall consist of twelve persons plus no fewer than two nor more than four alternates qualified to serve as jurors, selected or drawn from the grand jury venire.

B. The sheriff or his designee, or the clerk or a deputy clerk of court, or in Orleans Parish the jury commissioner shall draw indiscriminately and by lot from the envelope containing the remaining names on the grand jury venire a sufficient number of names to complete the grand jury. The envelope containing the remaining names shall be replaced into the grand jury box for use in filling vacancies as provided in Article 415. The court shall cause a random selection to be made of one person from the impaneled grand jury to serve as foreman of the grand jury.

C. The alternate grand jurors shall receive the charge as provided in Article 432 but shall not be sworn nor become members of the grand jury except as provided in Article 415. (Acts 1990, No. 47, § 1; Acts 1999, No. 984, § 1, eff. Aug. 15, 1999; Acts 2001, No. 281, §§ 1, 2, eff. Aug. 15, 2001; Acts 2010, No. 347, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 347 substituted “plus no fewer than two nor more than four alternates” for “plus a first and second alternate for a total of fourteen persons” in (A); added “or his designee, or the clerk or a deputy clerk of court” in (B); redesignated former (D) as (C); and substituted “The alternate grand jurors” for “The first and second alternates” in (C).

2001 Amendments. — Acts 2001, No. 281, § 1, effective August 15, 2001, substituted “The sheriff, or in Orleans Parish, the jury commissioner’ for “In parishes other than Orleans” at the beginning of (B).

Acts 2001, No. 281, § 2, effective August 15, 2001, repealed former (C), which read: “In the parish of Orleans, the court shall select twelve persons plus a first and second alternate for a total of fourteen persons from the grand jury venire, who shall constitute the grand jury. The court shall thereupon select one of the jurors to serve as foreman.”

1999 Amendments. — Acts 1999, No. 984, § 1, effective August 15, 1999, in (B), deleted “court shall select one person from the grand jury venire to serve as foreman of the grand jury. The” preceding “sheriff shall draw,” and added the last sentence.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) No attempt is made to make the procedure for selection of a grand jury in Orleans and the rest of the state uniform. The changes necessary to accomplish uniformity were considered too broad to attempt for the mere sake of uniformity.

This article consolidates into one article the two divergent procedures prevailing in Orleans and elsewhere.

(b) The only significant procedural difference between Orleans Parish and the other parishes in impaneling the grand jury under this article is that in parishes other than Orleans eleven of the twelve grand jurors are drawn by lot from the envelope containing the grand jury venire, whereas in Orleans Parish all twelve are selected by the judge from the grand jury venire.

(c) Since in Orleans Parish the judges select a grand jury, exercising discretion, the reasoning of Judge Dawkins in his dissent in the Collins case, discussed in Comment (a) under Art. 411, may well apply to this step in the Orleans procedure; the judges may be in a “virtually insoluble dilemma.” However, no change was made in the Orleans Parish procedure by the 1964 Legislature, and therefore, none is made in this article.

(d) The provisions of Arts. 184, 189, 196 and 200 of the 1928 Code of Criminal Procedure relative to the time for the impaneling of grand juries are considered and analyzed under Art. 414.

(e) The provisions of Art. 184 (parishes other than Orleans) and Art. 197 (Orleans) of the 1928 Code relative to the manner of filling vacancies on a grand jury once it is impaneled, and the appointment of a new or acting foreman, are dealt with under Art. 415.

Under Art. 184 of the 1928 Code, if a vacancy occurred on a grand jury in parishes other than Orleans, it was filled by drawing a replacement by lot from the names remaining in the grand jury venire envelope. Art. 415 retains that procedure.

(f) The procedure by which grand jurors are administered their oath and are charged by the judge and all procedural rules for the discharge by the grand jury of its duties and powers are dealt with in Title XII.
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GOVERNMENTS

• Legislation
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CIVIL PROCEDURE

• Declaratory Judgment Actions

•• General Overview. — Declaratory judgment was unavailable to test the constitutionality of a repealed criminal statute regarding the selection of a grand jury foreman and a resulting conviction, as the citizen waived his right to complain because he failed to assert an equal protection claim regarding the composition of grand juries in a pre-trial motion to quash during his prosecution. Robertson v. Caddo Parish, 833 So. 2d 1139, 2002 La. App. LEXIS 3839 (Dec. 11, 2002), writ denied by La. 2003-0729, 870 So. 2d 284, 2004 La. LEXIS 1365 (La. Apr. 23, 2004).

CONSTITUTIONAL LAW

• Equal Protection

•• Race. — Under the version of La. Code Crim. P. art. 413, Louisiana’s grand jury selection process statute, in effect when the relator’s jury was chosen, whereby 11 grand jurors were selected by lot but the foreman, who was the twelfth grand juror, was selected by the judge, a claim of discrimination in the selection of the foreman must be treated as a claim of discrimination in the selection of the grand jury itself; the fact the role of the grand jury foreman was “ministerial” did not defeat a discriminatory selection claim. State ex rel. Roper v. Cain, 763 So. 2d 1, 1999 La. App. LEXIS 3264 (Oct. 26, 1999).

CRIMINAL LAW & PROCEDURE

• Grand Juries

•• Procedures

••• Impaneling

•••• General Overview. — Supreme Court of Louisiana lacked jurisdiction to hear appeal from district court decision that former La. Code Crim. Proc. Ann. art. 413(C) was unconstitutional as a local or special law because resolution of that issue was not essential to the decision of the case or controversy. State v. Fleming, 820 So. 2d 467, 2002 La. LEXIS 2153 (June 21, 2002), remanded by La. App. 2002-1700, 846 So. 2d 114, 2003 La. App. LEXIS 1178 (La.App. 4 Cir. Apr. 16, 2003).

While Louisiana’s procedure for selecting grand jury forepersons was subject to abuse under the pre-1999 version of La. Code Crim. Proc. Ann. art. 413(B) because it placed untrammeled discretion in a trial judge to select one juror on each grand jury panel, defendant did not present any direct evidence that there was underrepresentation stemming from intentional discrimination; thus, the defense did not carry its burden of proof to establish a prima facie case of purposeful discrimination. State v. Cosey, 779 So. 2d 675, 2000 La. LEXIS 3049 (Nov. 28, 2000), writ of certiorari denied by 533 U.S. 907, 121 S. Ct. 2252, 150 L. Ed. 2d 239, 2001 U.S. LEXIS 4415, 69 U.S.L.W. 3762 (2001).

Criminal defendant’s contention that a constitutional violation of his right to due process occurred.because the grand jury foreperson selected by the trial court pursuant to La. Code Crim. Proc. Ann. art . . . 413(B) was not randomly chosen, and because race played a part in the trial court’s decision, was rejected where defendant failed to particularize how the process under art. 413(B) infected the integrity of the selection process or otherwise affected in any way his right to fundamental fairness, and defendant’s procedural due process rights were fully protected by the provisions of La. Code Crim. Proc. arts. 411(A) and 413(B), which provided for the random selection of both the grand jury venire and the grand jury members. State v. Sims, 745 So. 2d 151, 1999 La. App. LEXIS 2980 (Oct. 27, 1999), writ denied by La. 1999-3384, 762 So. 2d 11, 2000 La. LEXIS 1397 (La. May 12, 2000).

•••• Selection

••••• General Overview. — Defendant’s conviction and sentence were affirmed because although the trial court erred in denying defendant’s motion to quash his grand jury indictment based on the unconstitutionality of the local laws at issue under La. Code Crim. Proc. Ann. art. 413(C), there was no showing that the error affected his substantial rights under La. Code Crim. Proc. Ann. art. 921 since the substantial rights of defendant were not affected per se solely because he was indicted by a grand jury selected pursuant to local laws passed by the Louisiana State Legislature. State v. Williams, 866 So. 2d 296, 2004 La. App. LEXIS 19 (Jan. 14, 2004), writ of certiorari denied by 543 U.S. 1062, 125 S. Ct. 880, 160 L. Ed. 2d 790, 2005 U.S. LEXIS 16, 73 U.S.L.W. 3398 (2005).

In defendant’s murder case, although defendant showed a procedural error in the original grand jury foreperson selection process where the court appointed the foreperson, defendant failed to establish any irreparable injury as a result of the flawed selection process. State v. Myers, 839 So. 2d 1183, 2003 La. App. LEXIS 619 (Mar. 5, 2003), writ denied by La. 2003-0991, 855 So. 2d 330, 2003 La. LEXIS 2927 (La. Oct. 10, 2003).

Prior to the 1999 amendments, Louisiana’s procedure for selecting grand jury forepersons was subject to abuse because it placed untrammeled discretion in the trial judge. State v. Divers, 793 So. 2d 308, 2001 La. App. LEXIS 1626 (June 22, 2001), writ denied by La. 2001-2544, 823 So. 2d 937, 2002 La. LEXIS 2500 (La. Aug. 30, 2002).

• Juries & Jurors

•• Voir Dire

••• General Overview. — Grand and petit jury venires are chosen in the parish of the trial as follows: In a large hopper are placed a great number of individual names of randomly selected individuals representing a fair cross-section of the population, and from this large hopper, a general venire of 1,000 names is randomly selected; the list of jurors is periodically supplemented to that number to replace the previously drawn grand jury venire of 50 persons, when the venires are called to serve during criminal jury-trial weeks, and tendered for examination, challenge, or acceptance. State v. Fletcher, 341 So. 2d 340, 1976 La. LEXIS 5321 (Dec. 13, 1976).

GOVERNMENTS

• Legislation

•• Interpretation. — The introductory phrase of former La. Code Crim. Proc. Ann. art. 413, which impermissibly separated Orleans Parish from the rest of the state of Louisiana, could be struck without damaging the intent of the legislature, which, as indicated by the title of the statute, was to provide a method of impaneling a grand jury and selecting its foreperson. State v. Dilosa, 848 So. 2d 546, 2003 La. LEXIS 1954 (June 27, 2003).

TREATISES AND LAW REVIEWS

General Treatises. — Business Crime P 1.05 > Grand Jury Practice > Composition of the Grand Jury.

Louisiana Law Reviews. — Recent Developments: Campbell v. Louisiana: White Defendant Has Standing to Raise Equal Protection and Due Process Claims Alleging Racially Discriminatory Grand Jury Selection Procedures. 73 Tul. L. Rev. 1453 (March, 1999).

Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

Symposium: International Human Rights: Soviet Human Rights Law Under the Ussr Constitution of 1977: Theories, Realities and Trends. 56 Tul. L. Rev. 249 (December, 1981).

Art. 414. Time for impaneling grand juries; period of service.

A. A grand jury shall be impaneled twice a year in each parish, except in the parish of Cameron in which at least one grand jury shall be impaneled each year.

B. In parishes other than Orleans, the court shall fix the time at which a grand jury shall be impaneled, but no grand jury shall be impaneled for more than eight months, nor less than four months, except in the parish of Cameron in which the grand jury may be impaneled for a year.

C. In Orleans Parish, a grand jury venire shall be drawn by the jury commission on the date set by the presiding judge. On the next legal day following the drawing, the jury commission shall submit the grand jury venire to the presiding judge, who shall impanel the grand jury. A grand jury in Orleans Parish shall be impaneled on the first Wednesday of March and September of each year.

D. A grand jury shall remain in office until a succeeding grand jury is impaneled. A court may not discharge a grand jury or any of its members before the time for the impaneling of a new grand jury, except for legal cause. (Acts 1985, No. 675, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) With respect to the time for impaneling grand juries in parishes other than Orleans, Art. 184 of the 1928 Code of Criminal Procedure required that the impaneling take place “as soon as practicable after the selection by the commission of the list of grand jurors,” and Art. 189 of the 1928 Code provided that “the judges of the district courts shall fix the time at which grand juries shall be impaneled” in their parishes but that “there shall be impaneled a grand jury in each parish twice in each year.” In Orleans Parish the procedure was even more formalistic and rigid. Art. 196 of the 1928 Code required that in Orleans Parish the jury commissioners draw the grand jury venire “not earlier than the fifteenth and not later than the twentieth day of February of each year, and not earlier than the fifteenth and not later than the twentieth day of August of each year,” and that “upon a day next following” the drawing they had to submit the grand jury venire to the presiding judge, provided such day was “not on Sunday or a legal holiday or a legal half-holiday,” who thereupon impaneled the grand jury from the venire. Furthermore, Art. 200 of the 1928 Code stated that in Orleans Parish the grand jury “shall serve for six months and shall not be discharged sooner, unless for legal cause.”

Establishment of a uniform statewide schedule for grand juries would involve a policy consideration of uniformity for the sake of uniformity as opposed to the practical fact that the two systems have been working well.

There is no apparent need to tamper with the existing systems.

(b) The provisions of Art. 189 (parishes other than Orleans) and Art. 200 (Orleans Parish), of the 1928 Code relative to the right of a discharged grand juror to appeal to the supreme court have no place in the new Code. Those provisions are minutiae, and accordingly are omitted from this Code and are transferred to the Code of Criminal Procedure Ancillaries in Title 15 of the Revised Statutes by supplemental legislation.

(c) Const. Art. VII,§42, provides that in Cameron Parish “at least one grand jury shall be impaneled each year,” whereas in all other parishes a grand jury shall be impaneled twice in each year. Inquiry was made of officials in Cameron as to the feasibility of having two grand juries per year in that parish. District Judge Clement Moss replied on behalf of all three district judges, the district attorney and his assistants, and the clerk of court. It was their unanimous recommendation that two grand juries per year were entirely unnecessary in Cameron, considering the amount of criminal work, and that the law should remain as written. Therefore, no change is made.

(d) Art. 196 of the 1928 Code provided simply that in Orleans Parish the presiding judge should select the grand jury from the grand jury venire delivered to him by the jury commissioners. That article, however, failed to establish the exact date on which the selection was to be done. Traditionally the judges of the Orleans Parish Criminal District Court have selected and impaneled the grand jury on the first Monday of March and September of each year. The above article codifies that practice, with the exception that Wednesday is substituted for Monday in order to avoid the day occurring on Mardi Gras or Labor Day.
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CRIMINAL LAW & PROCEDURE

• Grand Juries

•• Procedures

••• Impaneling

•••• General Overview. — Where a grand jury’s secrecy was breached and its proceedings irrevocably tainted, a district attorney and a judge were not under any duty to refrain from discharging the jury pursuant to La. Code Crim. Proc. Ann. art. 414, and, in accordance with La. Rev. Stat. Ann. § 14:134, they were not guilty of malfeasance for doing so, regardless of their motive. State v. Perez, 450 So. 2d 1324, 1984 La. App. LEXIS 8375 (Mar. 20, 1984), affirmed in part and reversed in part by 464 So. 2d 737, 1985 La. LEXIS 8104 (La. 1985).

•••• Selection

••••• General Overview. — The introductory phrase of former La. Code Crim. Proc. Ann. art. 414, which impermissibly separated Orleans Parish from the rest of the state of Louisiana, could be struck without damaging the intent of the legislature, which, as indicated by the title of the statute, was to provide the method by which a judge shall select and control a grand jury. State v. Dilosa, 848 So. 2d 546, 2003 La. LEXIS 1954 (June 27, 2003).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

Art. 415. Method of filling vacancies on grand jury.

A. When a vacancy occurs on a grand jury, the court shall fill the vacancy by administering the oath to and seating the first alternate if he is still legally qualified and available, or if he is not, by administering the oath to and seating the second, third, or fourth alternate, if still legally qualified and available, in the order in which the alternates were selected, until the vacancy is filled. If a vacancy occurs and there is no alternate legally qualified and available to fill the vacancy, the vacancy shall be filled by ordering the sheriff or his designee, the clerk or deputy clerk of court, or, in Orleans Parish the jury commissioner, to draw indiscriminately and by lot from the envelope containing the remaining names on the grand jury venire a sufficient number of names to complete the grand jury. If the names in the envelope are exhausted before the grand jury is completed, or if a vacancy occurs on the grand jury and no names remain in the envelope, the court shall order the jury commission to withdraw indiscriminately and by lot from the general venire box or through the use of a properly programmed electronic device as provided in Article 411, an additional number of names sufficient to complete the grand jury.

B. If the foreman of the grand jury is, for any reason, unable to act, the court shall cause a random selection to be made of one person from the remaining members of the impaneled grand jury to serve as acting foreman or to serve as foreman of the grand jury. An acting foreman has the powers and duties of the foreman. (Acts 1990, No. 47, § 1; Acts 2010, No. 347, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 347 rewrote the section.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) In view of possible difficulties caused by the Collins decision, discussed in Comment (a) to Art. 411, and since no difficulties seem.

to have arisen under the existing system of filling vacancies, no substantial change is made. The alternate procedure in Orleans Parish, by which the judge could appoint from his current petit jury venire, is omitted as unnecessary.

(b) Art. 184 of the 1928 Code, relative to parishes other than Orleans, included a provision requiring the judge to appoint an acting foreman if the foreman was absent from a meeting of the grand jury. There was no similar provision for Orleans. Paragraph (3) of this article is added to provide for an acting foreman or new foreman in all parishes.

CROSS REFERENCES

Louisiana Law. — Authority to inspect prisons and hospitals; reports, see La. R.S. 15:121.
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CRIMINAL LAW & PROCEDURE

• Grand Juries

•• Procedures

••• Impaneling

•••• Selection

••••• General Overview. — In defendant’s murder case, although defendant showed a procedural error in the original grand jury foreperson selection process where the court appointed the foreperson, defendant failed to establish any irreparable injury as a result of the flawed selection process. State v. Myers, 839 So. 2d 1183, 2003 La. App. LEXIS 619 (Mar. 5, 2003), writ denied by La. 2003-0991, 855 So. 2d 330, 2003 La. LEXIS 2927 (La. Oct. 10, 2003).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

Art. 415.1. Selection of additional grand juries.

Upon the request of the district attorney, the court shall order one or more additional grand juries to be impaneled. Such additional grand juries shall be selected in the same manner and have the same qualifications, duties, powers, and responsibilities, and be subject to the same provisions of law which presently govern grand juries, except as to duration and the duty to inspect facilities as provided by R.S. 15:121. However, no grand jury may concurrently conduct an inquiry into any offense or matter or receive evidence of any offense or matter which is under investigation by another grand jury impaneled in the same parish. These additional grand juries shall be impaneled and presided over by the judge who impaneled the existing regular grand jury or a judge appointed by him to act in his absence. (Acts 1990, No. 74, § 1; Acts 2012, No. 119, § 1, eff. May 14, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 119 inserted “or more” in the first sentence; and made stylistic changes.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

Art. 415.2. Duration of additional grand juries; extension of impanelment.

Grand juries impaneled in accordance with Article 415.1 shall remain impaneled for a period not to exceed one year unless discharged sooner by the court upon motion of the district attorney. Provided, however, that prior to the discharge of a grand jury by the court, a grand jury shall return its report on all offenses and matters presented or pending before it as authorized by the provisions of Article 444. Upon the request of the district attorney, the court may extend this time limit for an extra six months. (Added by Acts 1975, 1st Ex. Sess., No. 45, § 1, eff. Feb. 20, 1975; Amended by Acts 1975, No. 569, § 1.)
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CRIMINAL LAW & PROCEDURE

• Grand Juries

•• Procedures

••• Return of Indictments

•••• General Overview. — District attorney and a district judge lacked the authority to quash indictments, charging them with malfeasance under La. Code Crim. Proc. Ann. art. 415.2 where the only recourse was for the charges to be tried, not quashed. State v. Perez, 464 So. 2d 737, 1985 La. LEXIS 8362 (Mar. 21, 1985).

Art. 416. Drawing petit jury venire in parishes other than orleans; term of service.

A. Upon order of court the jury commission in parishes other than Orleans shall draw a petit jury venire. The commission shall draw indiscriminately and by lot thirty name slips from the general venire box, unless directed by the court order to draw a larger number. The persons whose names are so drawn shall be subject to serve as petit jurors for the first week of the next criminal session of court.

The court also may order the commission to draw indiscriminately and by lot as many additional name slips, not less than thirty, as it may direct for each additional week that a petit jury venire may be required, not to exceed two additional weeks. The persons whose names are so drawn shall be subject to serve as petit jurors for the week for which their names were drawn.

Alternatively, for the purpose of drawing a petit jury venire, the jury commission may use an electronic device, commonly known as a computer, which is programmed to draw indiscriminately and by lot.

B. A petit jury venire for the first week of a session shall not be drawn from a general venire containing less than two hundred fifty names, and no petit jury venire for any subsequent week shall be drawn from a general venire containing less than one hundred fifty names.

The commission shall place the slips bearing the names of the petit jury venire for each week in a separate envelope. It shall seal each envelope and write thereon the words “Petit Jury Venire No. 1,” “Petit Jury Venire No. 2,” and “Petit Jury Venire No. 3.” Each envelope shall be placed in a box labeled “Petit Jury Box.”

If a petit jury venire does not serve during the week for which it was drawn, the court may order that it serve during any other week of that session of court. (Amended by Acts 1972, No. 755, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is a general revision of Art. 181 of the 1928 Code of Criminal Procedure and incorporates certain provisions of the 1928 Art. 182. The general procedure of former Arts. 181 and 182 is retained, with the following exceptions:

(1) The provision in Art. 181 of the 1928 Code limiting the petit jury venire to a maximum of 100 names is omitted. Under the above article, if the judge anticipates the need of large petit jury venires, he may order the drawing of large enough venires to avoid depletion of the venires and avoid delays involved therein.

(2) A new provision prohibits the drawing of petit jury venires when the general venire contains fewer than 250 names. That provision prevents the drawing of petit jury venires from a somewhat depleted general venire. It should be noted that Arts. 408 and 409 specify the minimum numbers of persons to constitute general venires, and it may be advisable to select a larger number.

(3) The provision of former Art. 181 requiring the mixing of the slips in the general venire box prior to drawing the petit jury venire is omitted as unnecessary.

(4) The provision of former Art. 181 requiring the presence of two witnesses at the drawing of the petit jury venire is omitted. This is consistent with the general elimination of the requirement of witnesses to all proceedings of the jury commissioners.

(5) The former Art. 181 provision that the slips be drawn “one at a time” is omitted as being superfluous.

(6) The provision in former Art. 181 that “if, in the judgment of the commission,” a petit jury venire for another week was required it might proceed to draw the venire, is omitted. As a matter of practice in most parishes, the commissioners draw only as many petit jury venires for as many weeks as the judge may direct. That practice is codified in this article, with the limitation that venires may be drawn for only two additional weeks.

(7) The provisions of Arts. 181 and 187 of the 1928 Code, relative to the jury duties of petit jurors drawn to serve during one week but actually not serving that week, have been changed so as to apply to the entire petit jury venire rather than to individual members thereof.

(8) The provision of former Art. 187 relative to a trial juror’s duty to continue serving past the week for which he was drawn to serve until the trial jury renders a verdict or is discharged is omitted. The duty of a trial juror to continue serving past the week for which he was drawn is so obvious and basic as to need no codification.

(b) Art. 185 of the 1928 Code, authorizing the judge to order the drawing of additional petit jurors at any time is omitted. Under the above article, the judge has the authority to order the drawing of a criminal petit jury venire at any time; and the drawing of a petit jury venire is not tied in, in any way, with the selection of a general venire and a grand jury venire, as was the case under Arts. 179, 180, and 181 of the 1928 Code. Hence the rationae vivendi of former Art. 185 no longer exists.

(c) The procedural rules by which prospective jurors are selected from the petit jury venire for service on a trial jury, all rules governing the examination and challenge of a prospective juror, the impaneling of a trial jury, and the duties and responsibilities of a trial jury are dealt with in Title XXVI.
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CRIMINAL LAW & PROCEDURE

• Juries & Jurors

•• General Overview. — Defendant’s motion to quash the petit jury venire for failure to use the jury during the same week it was drawn was properly denied under La. Code Crim. Proc. Ann. art. 416 because the trial court was permitted to use the jury any week during its session. State v. Hollingsworth, 292 So. 2d 516, 1974 La. LEXIS 3491 (Mar. 25, 1974).

•• Challenges to Jury Venire

••• General Overview. — Jurors called for service for a full week period may sit on more than one case during their week of service; where several members of the petit jury venire had served the day before a defendant’s narcotics sale trial on a jury that returned a guilty verdict against a different defendant in an unrelated narcotics sale case, there was no error in the returning of the names of the members of the jury to the petit jury venire for service in other cases to be tried that week. State v. Lee, 637 So. 2d 102, 1994 La. LEXIS 1607 (May 23, 1994).

•• Voir Dire

••• General Overview. — Grand and petit jury venires are chosen in the parish of the trial as follows: In a large hopper are placed a great number of individual names of randomly selected individuals representing a fair cross-section of the population, and from this large hopper, a general venire of 1,000 names is randomly selected; it is periodically supplemented to that number to replace the previously drawn grand jury venire of 50 persons, and the previously drawn petit jury venires. State v. Fletcher, 341 So. 2d 340, 1976 La. LEXIS 5321 (Dec. 13, 1976).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A grand jury is selected and impaneled upon order of the court thus the sheriff is granted no authority in impaneling a grand jury., OPINION No. 92-795, La. Atty. Gen. Op. No. 1992-795; 1993 La. AG LEXIS 27.

Art. 416.1. One-step qualification/summoning.

A. In parishes other than Orleans, at the election of the judges of the judicial district in which the parish lies, the qualification questionnaire, subpoena, and return envelope for each person who may be selected for the petit jury venire shall be prepared by the clerk and delivered in the same computer-generated envelope to the sheriff for service. The sheriff may serve such questionnaire and subpoena by first class mail addressed to such person at his usual residence or business address. The subpoena shall state an appearance date for such person not later than three weeks after the date on which the questionnaire is to be returned.

B. The questionnaire shall contain a section for signature to acknowledge receipt of the accompanying subpoena. The addressee of the subpoena and questionnaire shall fill out, sign, and return the questionnaire in the return envelope by first class mail, within five days of receipt thereof. The signing of the questionnaire shall constitute acknowledgement of receipt of the subpoena and personal service of the subpoena on the addressee.

C. The questionnaire may constitute part of the sheriff’s return and may be made part of the record. When served in accordance with this Section, a person may be cited for contempt for failing to appear in response to the subpoena. (Added by Acts 1982, No. 701, § 1.)

Art. 417. Proces verbal; summoning of petit jurors; parishes other than Orleans.

A. In parishes other than Orleans, the clerk of court shall make a proces verbal of the selection of the general venire and of the drawing of the grand jury venire and of the petit jury venire. It shall be certified to by a member of the commission and shall be filed in the clerk’s office as a public record.

The clerk shall make a list of the names on the grand jury venire and on the petit jury venire, showing the week for which each petit jury venire is to serve. The lists, together with the general venire list, shall be a part of the proces verbal.

B. The clerk shall cause a copy of the petit jury venire list and grand jury venire list to be published in the official journal of the parish, if there be one, or in some other newspaper published in the parish, or, if there is no official journal or other newspaper in said parish, he shall post a copy of the lists on the door of the courthouse.

C. (1) The clerk shall prepare subpoenas directed to the persons on the petit jury venire and deliver them to the sheriff for service.

(2) The sheriff, at the election of the district judges of the judicial district in which the parish lies, may serve such subpoenas by:

(a) Personal or domiciliary service, or by registered, certified, or regular mail addressed to such juror at his usual residence or business address.

(b) When the service is by mail, the date of mailing shall not be less than fifteen days prior to the date on which the addressee is subpoenaed to appear.

(c) When service is by registered or certified mail, the sheriff shall attach to his return the return receipt of delivery from the United States Post Office showing the disposition of the envelope bearing the summons to the juror.

(d) When service is by regular mail, the return shall show the date of mailing. In case of service by regular mail, prior to any contempt citation, the person shall be served by registered or certified mail with return receipt requested.

(3) The return, with the attached return receipt of delivery, when received by the clerk, shall form part of the record and shall be considered prima facie correct and shall constitute sufficient basis for an action to cite persons for contempt for failure to appear in response thereto. (Amended by Acts 1972, No. 755, § 1; Acts 1987, No. 281, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is a general revision and amplification of Art. 183 of the 1928 Code of Criminal Procedure. The ambiguity of Art. 183 is eliminated and certain practices which have heretofore been implicit in the law are expressly codified.

(b) Art. 179 of the 1928 Code provided that a general venire list “shall be made under the supervision of the commission.” Art. 183 was silent as to who prepared and signed the list, or whether the list was a part of the proc s verbal. No other articles in the 1928 Code dealt with the subject. Art. 408 and this article clarify those ambiguities and in effect codify the existing practice.

Art. 418. Drawing petit jury venire in Orleans Parish; number chosen; term of service; petit jury venire list.

A. In Orleans Parish upon order of the court the jury commission shall draw a petit jury venire.

B. The jury commission shall draw indiscriminately and by lot as many name slips from the general venire box as a court may direct, not less than seventy-five, for service as petit jurors during the next monthly session of that judge’s section of court.

C. The commission shall prepare a list of the persons drawn which shall constitute the petit jury venire list. This list, together with the name slips drawn, shall be delivered to the judge ordering the drawing.

D. The commission shall prepare subpoenas directed to the persons on the petit jury venire and cause them to be served in accordance with the provisions of Article 404.1(B) or R.S. 15:112, as directed by the court. (Acts 1987, No. 281, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article omits much of the detailed provisions contained in Art. 195 of the 1928 Code of Criminal Procedure. For example, the requirement of former Art. 195 that the petit jury venire drawing be conducted between certain days of each month of the year is omitted in favor of the provision that the drawing be conducted upon order of the judge, which is the existing practice.

The provisions relative to the drawing of a certain number of names in relation to the number of sections requiring a petit jury venire are omitted in favor of the provision that the judge of each section shall order the drawing of a petit jury venire for his section as the need arises.

(b) That portion of Article 195 of the 1928 Code requiring the sheriff to be present at the jury commission’s drawing of the petit jury venire is omitted as being unnecessary.

(c) The provisions of Art. 198 of the 1928 Code, dealing with the appointment by the Orleans Parish jury commission of a chief process server and sixteen deputy process servers to serve all subpoenas, notices, etc., of the commission, and also dealing with the salaries of those officers, are placed in the Code of Criminal Procedure Ancillaries in Title 15 of the Revised Statutes by supplemental legislation.

(d) The procedure for obtaining tales jurors, when the regular venire is exhausted, and the method of summoning tales jurors, is covered in Art. 785 of Title XXVI.

Art. 419. Challenge of venire not permitted except for fraud or irreparable injury or systematic exclusion based on race.

A. A general venire, grand jury venire, or petit jury venire shall not be set aside for any reason unless fraud has been practiced, some great wrong committed that would work irreparable injury to the defendant, or unless persons were systematically excluded from the venires solely upon the basis of race.

B. This article does not affect the right to challenge for cause, a juror who is not qualified to serve. (Acts 1987, No. 638, §1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The principle of Art. 203 of the 1928 Code of Criminal Procedure and of this article is a very important one, for it prevents frivolous attacks upon venires resulting from good faith efforts by jury commissions to comply with legal requirements for selecting juries. There is considerable jurisprudence interpreting former Art. 203.

For examples of the cases, see State v. Murphy, 234 La. 909, 102 So.2d 61 (1958), cert. denied, 357 U.S. 930, 78 S.Ct. 1376, 2 L.Ed.2d 1373(1958), in which the Louisiana Supreme Court held that the defendant’s motion to set aside the jury panel and to challenge the petit jury venire on the basis that the box from which the venire was chosen contained less than 750 names did not specify such an irregularity, even if true, as would warrant quashing the petit jury venire; and State v. Dallao, 187 La. 392, 175 So. 4 (1937), appeal dismissed, 302 U.S. 635, 58 S.Ct. 51, 82 L.Ed. 494 (1937), rehearing denied, 302 U.S. 777, 58 S.Ct. 138, 82 L.Ed. 601 (1937), where it was held that the nonattendance at court of some of the petit jury veniremen for unforeseen cause did not entitle the defendants to set aside the petit jury venire in the absence of some showing of fraud or that a great wrong had been worked on the defendants.

(b) See Art. 535, which covers the time for filing motions to quash a jury venire.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Criminal Process

•••• Right to Jury Trial. — Defendant failed to establish a systematic exclusion of black people from petit jury venires; judicial district’s use of a computer to draw venires from voter registration rolls constituted a random, non-discriminatory method of selecting potential jurors despite an alleged underrepresentation of black people in the voter rolls. State v. Davis, 626 So. 2d 800, 1993 La. App. LEXIS 3317 (Oct. 27, 1993), writ of certiorari denied by La. 93-2945, 632 So. 2d 762, 1994 La. LEXIS 521 (La. Feb. 25, 1994).

CRIMINAL LAW & PROCEDURE

• Grand Juries

•• Indictments

••• General Overview. — Supreme Court of Louisiana affirmed trial court’s ruling denying defendants’ motion to quash indictment because defendants failed to show that methods used to select grand juries and petit juries were arbitrary and worked irreparable injury to them. State v. Elie, 257 LA. 130, 241 So. 2d 515, 1970 La. LEXIS 3386 (Nov. 9, 1970).

•• Procedures

••• Impaneling

•••• General Overview. — Defendant failed to establish prejudice of grand jury under La. Code Crim. Proc. Ann. art. 419(A) by the presence of his first cousin on the grand jury. State v. Outley, 629 So. 2d 1243, 1993 La. App. LEXIS 3695 (Dec. 3, 1993), writ of certiorari denied by La. 94-0410, 637 So. 2d 476, 1994 La. LEXIS 1337 (La. May 20, 1994).

•••• Selection

••••• General Overview. — In defendant’s murder case, although defendant showed a procedural error in the original grand jury foreperson selection process where the court appointed the foreperson, defendant failed to establish any irreparable injury as a result of the flawed selection process. State v. Myers, 839 So. 2d 1183, 2003 La. App. LEXIS 619 (Mar. 5, 2003), writ denied by La. 2003-0991, 855 So. 2d 330, 2003 La. LEXIS 2927 (La. Oct. 10, 2003).

Where defendant did not show or allege that the method of selecting the general venire resulted in a systematic exclusion of black people from the grand jury that indicted him or the petit jury that tried him, he failed to prove irreparable injury. State v. Kilbourne, 260 LA. 569, 256 So. 2d 630, 1972 La. LEXIS 5573 (Jan. 17, 1972), writ of certiorari denied by 409 U.S. 888, 93 S. Ct. 193, 34 L. Ed. 2d 145, 1972 U.S. LEXIS 1772 (1972).

• Juries & Jurors

•• Challenges to Jury Venire

••• General Overview. — Although the jury venire was exposed to a news program aired in the jury room showing defendant wearing an orange jumpsuit, handcuffs, and surrounded by police when escorted into the courthouse, La. Code Crim. Proc. art. 419 did not permit the jury venire to be set aside; defendant failed to show fraud or irreparable injury, as art. 419 required, and he had the opportunity to question each of the jurors regarding their exposure to pretrial publicity and the effect it had on their individual opinions regarding his guilt or innocence, if any. State v. M.M., 802 So. 2d 43, 2001 La. App. LEXIS 1932 (Aug. 29, 2001), writ denied by La. 2001-3370, 826 So. 2d 1121, 2002 La. LEXIS 2934 (La. Oct. 4, 2002).

La. Code Crim. Proc. Ann. art. 419 does not permit a jury venire to be set aside for any reason unless fraud has been practiced, some great wrong committed that would work irreparable injury to the defendant, or unless persons were systematically excluded from the venire solely upon the basis of race. State v. M.M., 802 So. 2d 43, 2001 La. App. LEXIS 1932 (Aug. 29, 2001), writ denied by La. 2001-3370, 826 So. 2d 1121, 2002 La. LEXIS 2934 (La. Oct. 4, 2002).

Defendant did not suffer any irreparable injury or prejudice so as to deprive him of any reasonable expectation of a fair trial where the police detective, who was in the audience during the voir dire of the panel, testified that he did not speak to any of the prospective jurors about the case, and was not examined in the first panel of prospective jurors; thus, defendant did not prevail in his motion to quash the jury venire. State v. Edwards, 790 So. 2d 109, 2001 La. App. LEXIS 1706 (June 27, 2001), writ denied by La. 2001-2235, 823 So. 2d 935, 2002 La. LEXIS 2491 (La. Aug. 30, 2002), writ denied by La. 2003-0901, 869 So. 2d 870, 2004 La. LEXIS 1143 (La. Apr. 2, 2004), writ denied by 994 So. 2d 4, 2008 La. LEXIS 2269 (La. 2008).

Defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. art. 775, where the cards with the names of the jurors who had just been dismissed were returned to the jury box, where three of the dismissed jurors were called a second time, where none of the jurors who were called a second time actually served on the jury, and where the return of the cards to the jury box was a clerical error that did not constitute fraud under La. Code Crim. Proc. Ann. art. 419. State v. Frederick, 554 So. 2d 1288, 1989 La. App. LEXIS 2731 (Dec. 19, 1989), writ of certiorari denied by 587 So. 2d 690, 1991 La. LEXIS 2830 (La. 1991).

Because defendant failed to present evidence that the jury venire selection process was fraudulently conducted or caused him irreparable injury, his motion to quash the jury venire under La. Code Crim. Proc. Ann. art. 419(A) was denied. State v. Matthews, 552 So. 2d 590, 1989 La. App. LEXIS 2079 (Nov. 1, 1989), writ of certiorari denied by 559 So. 2d 137, 1990 La. LEXIS 516 (La. 1990).

Motion to quash a venire on which only 3 out of 90 persons were black was denied, pursuant to La. Code Crim. Proc. Ann. art. 419, because defendant failed to show a systematic exclusion of blacks, fraud, or any great wrong resulting in irreparable injury caused by the jury selection process. State v. Sterling, 496 So. 2d 659, 1986 La. App. LEXIS 7994 (Oct. 28, 1986).

Where the jury venire was selected randomly by computer, there was no fraud, and there was no prima facie evidence of discrimination in the selection or excusal of jurors, defendant’s conviction and sentence for forcible rape was affirmed in accordance with La. Code Crim. Proc. Ann. art. 419, 718. State v. Kirts, 447 So. 2d 1, 1984 La. App. LEXIS 8120 (Mar. 7, 1984).

Trial court pursuant to La. Code Crim. Proc. art. 419 did not err in denying a defendant’s motion for a continuance in order to assemble a new petit jury venire after learning that the seal on the petit jury venire box was broken because there was no indication that fraud was involved and the trial court determined that the integrity of the envelope containing the venire list had not been disturbed. State v. Brown, 414 So. 2d 726, 1982 La. LEXIS 11009 (May 17, 1982).

A trial court properly refused to quash a petit jury venire selected for the trial of a defendant charged with first-degree murder where defendant failed to establish fraud or that some irreparable injury was caused by the selection process. State v. Liner, 397 So. 2d 506, 1981 La. LEXIS 7632 (Apr. 6, 1981).

Absence of a proces verbal was not grounds to quash a grand jury indictment under La. Code Crim. Proc. Ann. art. 419 because the judicial administrator’s computerized use of lists of licensed drivers and registered voters in the parish, as authorized by La. Code Crim. Proc. Ann. art. 411, represented a fair cross-section of the community and defendant failed to show discrimination, fraud, or irreparable injury. State v. Champagne, 381 So. 2d 482, 1980 La. LEXIS 6793 (Mar. 3, 1980).

Under La. Code Crim. Proc. Ann. art. 419, a general venire, grand jury venire, or petit jury venire shall not be set aside for any reason unless fraud has been practiced or some great wrong committed that would work irreparable injury to the defendant; the burden of proof rests on defendant to establish purposeful discrimination in the selection of grand and petit jury venires. State v. Sheppard, 350 So. 2d 615, 1977 La. LEXIS 4678 (Sept. 19, 1977).

Where defendant failed to establish fraud or irreparable injury in method of selecting jury venires, defendant was not deprived of his constitutional right of a jury venire representative of a fair cross-section of his community. State v. Larue, 324 So. 2d 384, 1975 La. LEXIS 4191 (Dec. 8, 1975).

Defendant failed to show fraud or great wrong in jury commissioners’ use of voter registration list, telephone directories, and their personal knowledge in the selection of the general venire for jury selection. State v. Lynch, 323 So. 2d 781, 1975 La. LEXIS 4539 (Dec. 8, 1975).

Trial court properly overruled defendants’ objection to the sharing of a jury venire between two sections of the court pursuant to La. Code Crim. Proc. Ann. art. 419 because there was no showing of prejudice and the method of employing the venire was not arbitrary. State v. Bradford, 298 So. 2d 781, 1974 La. LEXIS 3627 (June 10, 1974), appeal dismissed by 420 U.S. 915, 95 S. Ct. 1109, 43 L. Ed. 2d 387, 1975 U.S. LEXIS 507 (1975).

By application of former La. Rev. Stat. Ann. § 15:203 (now La. Code Crim. Proc. Ann. art. 419), even if a juror’s name had been inadvertently duplicated in the jury box in defendant’s murder trial, such occurrence would not have constituted grounds for a reversal of defendant’s conviction because the juror was fully qualified in all respects, and there had been no assertion or showing of fraud or the commission of a great wrong that caused irreparable injury. State v. Sauls, 226 LA. 694, 77 So. 2d 8, 1954 La. LEXIS 1374 (Dec. 13, 1954).

••• Bias & Prejudice

•••• General Overview. — Trial court did not err in denying defendant’s motion to quash the jury venire where the factors of La. Code Crim. Proc. Ann. art. 419 were not met; there was no evidence of any breach of the integrity of the method of jury selection from a computer program, as a clerk testified that the list supplied to the trial court was identical to the list previously certified and presented to the trial court. State v. Karam, 834 So. 2d 1003, 2002 La. App. LEXIS 2479 (July 31, 2002).

State’s use of hypotheses during its questioning of a panel of prospective jurors was not a great wrong committed that would work irreparable injury to defendant despite defendant’s argument that the hypotheses were close enough to real issues in the case that the jury panel could not be fair; the State discussed the law of self-defense and questioned the panel concerning a hypothetical situation wherein a female counsel approached a male counsel with open hands and threatened to kill him, and a hypothetical situation wherein a 6’4”, 250 pound husband beat his wife, and no objection had been voiced during the hypotheses. State v. Burns, 734 So. 2d 693, 1999 La. App. LEXIS 414 (Feb. 19, 1999), writ denied by La. 99-0829, 747 So. 2d 1114, 1999 La. LEXIS 2903 (La. Sept. 24, 1999).

Because defendant failed to present evidence that the jury venire selection process was fraudulently conducted or caused him irreparable injury, his motion to quash the jury venire under La. Code Crim. Proc. Ann. art. 419(A) was denied. State v. Matthews, 552 So. 2d 590, 1989 La. App. LEXIS 2079 (Nov. 1, 1989), writ of certiorari denied by 559 So. 2d 137, 1990 La. LEXIS 516 (La. 1990).

Where defendants, convicted of drug related offenses, failed to file a written motion to quash jury venire, they had waived their right of the objection; error in citation was a defect of form rather than substance and could be amended without prejudice to defendant. State v. Crocker, 551 So. 2d 707, 1989 La. App. LEXIS 1751 (Oct. 11, 1989).

••• Equal Protection Challenges

•••• General Overview. — A venire shall not be set aside for any reason unless persons were systematically excluded on the basis of race. La. Code Crim. Proc. Ann. art. 419(A). State v. Tyler, 1998 La. LEXIS 2675 (Sept. 9, 1998).

Where defendant did not show or allege that the method of selecting the general venire resulted in a systematic exclusion of black people from the grand jury that indicted him or the petit jury that tried him, he failed to prove irreparable injury. State v. Kilbourne, 260 LA. 569, 256 So. 2d 630, 1972 La. LEXIS 5573 (Jan. 17, 1972), writ of certiorari denied by 409 U.S. 888, 93 S. Ct. 193, 34 L. Ed. 2d 145, 1972 U.S. LEXIS 1772 (1972).

••• Fair Cross-Section Challenges

•••• General Overview. — Defendant failed to make out a prima facie showing of discrimination in the selection of the jury for his forgery trial where he failed to show that the exclusion of black jurors was based on something other than a nondiscriminatory, random process. State v. Matthews, 859 So. 2d 863, 2003 La. App. LEXIS 3034 (Oct. 22, 2003).

Where defendant argued that the jury pool drawn prior to his trial was illegally drawn because it did not comprise the community as a whole and was drawn from only two, rather than three sources, as former required by La. Code Crim. Proc. Ann. art. 408.1, but defendant made no showing of irreparable injury for the purposes of La. Code Crim. Proc. Ann. art. 419, the trial court did not err in denying defendant’s motion to quash the general jury venire under La. Code Crim. Proc. Ann. art. 532(9). State v. Arcuri, 729 So. 2d 713, 1999 La. App. LEXIS 428 (Feb. 19, 1999).

Defendant was not entitled to quash the jury venire and to strike the jury panel under La. Code Crim. Proc. Ann. art. 419 where there was no evidence that drawing the venire from voter registration lists and driver’s license rosters operated to prejudice African-American defendant or yielded a venire that was nonrepresentative of the population. State v. Berry, 684 So. 2d 439, 1996 La. App. LEXIS 2689 (Nov. 8, 1996), writ denied by La. 97-0278, 703 So. 2d 603, 1997 La. LEXIS 3191 (La. Oct. 10, 1997).

Pursuant to La. Code Crim. Proc. Ann. art. 419, there was no basis for setting aside the petit jury venire where the names on the venire list were primarily chosen from voter registration rolls and a driver’s license list, the names of five or six persons who were not registered to vote and did not have driver’s licenses were added to the computer list, the names were then selected from the computer at random, and defendant submitted no evidence that the jury venire selection process was conducted fraudulently or that it caused the defendant any irreparable injury. State v. Savage, 575 So. 2d 478, 1991 La. App. LEXIS 220 (Feb. 6, 1991), writ of certiorari denied by 586 So. 2d 556, 1991 La. LEXIS 2787 (La. 1991).

Motion to quash a venire on which only 3 out of 90 persons were black was denied, pursuant to La. Code Crim. Proc. Ann. art. 419, because defendant failed to show a systematic exclusion of blacks, fraud, or any great wrong resulting in irreparable injury caused by the jury selection process. State v. Sterling, 496 So. 2d 659, 1986 La. App. LEXIS 7994 (Oct. 28, 1986).

Where defendant failed to establish fraud or irreparable injury in method of selecting jury venires, defendant was not deprived of his constitutional right of a jury venire representative of a fair cross-section of his community. State v. Larue, 324 So. 2d 384, 1975 La. LEXIS 4191 (Dec. 8, 1975).

Under La. Code Crim. Proc. art. 419, insignificant technicalities or irregularities were insufficient to set aside the grand or petit jury without a showing of fraud or great wrong which irreparable injured defendants, and La. Code Crim. P. art. 785(D) clearly authorized the trial court to summon jurors from the bystanders in the vicinity. State v. Monk, 315 So. 2d 727, 1975 La. LEXIS 4871 (June 23, 1975).

A trial judge’s request for volunteers among the jury pool did not require that a petit jury venire be set aside pursuant to La. Code Crim. Proc. Ann. art. 419. State v. Liesk, 326 So. 2d 871, 1975 La. LEXIS 5039 (Mar. 31, 1975).

Defendant’s motion to quash the petit jury venire; under former La. Rev. Stat. Ann. § 15:203 (now La. Code Crim. Proc. Ann. art. 419), did not specify a defect, irregularity, or other illegal practice in the manner of drawing the venire, or in its composition, to justify the legal conclusion that a great wrong or irreparable injury had been done to defendant. State v. Murphy, 234 LA. 909, 102 So. 2d 61, 1957 La. LEXIS 1380 (Nov. 12, 1957), writ of certiorari denied by 357 U.S. 930, 78 S. Ct. 1376, 2 L. Ed. 2d 1373, 1958 U.S. LEXIS 794 (1958).

•• Disqualification & Removal of Jurors

••• General Overview. — Defendant did not suffer any irreparable injury or prejudice so as to deprive him of any reasonable expectation of a fair trial when a juror on the second panel stated that he had heard about the murder and believed defendant was guilty; the juror was dismissed before the parties began their voir dire, and there was no showing that the juror’s comment affected the other prospective jurors. State v. Edwards, 790 So. 2d 109, 2001 La. App. LEXIS 1706 (June 27, 2001), writ denied by La. 2001-2235, 823 So. 2d 935, 2002 La. LEXIS 2491 (La. Aug. 30, 2002), writ denied by La. 2003-0901, 869 So. 2d 870, 2004 La. LEXIS 1143 (La. Apr. 2, 2004), writ denied by 994 So. 2d 4, 2008 La. LEXIS 2269 (La. 2008).

Defendant was not entitled to quash a petit jury because he was not entitled to a petit jury which reflected the population of the community in every respect. State v. Pooler, 696 So. 2d 22, 1997 La. App. LEXIS 1478 (May 9, 1997), writ denied by La. 97-1470, 703 So. 2d 1288, 1997 La. LEXIS 3782 (La. Nov. 14, 1997).

Without supporting evidence of irreparable injury and a taint of the entire jury, the appellate court could not say that the trial court abused its discretion in denying defendant’s motion to quash the petit-jury venire although an excused prospective juror testified outside the presence of the venire that a seated juror stated that if they would take some of these drug dealers and shove about one-half pound of cocaine down their throats it would stop some of this crime. State v. McSweeney, 619 So. 2d 861, 1993 La. App. LEXIS 2093 (June 2, 1993).

Where the jury venire was selected randomly by computer, there was no fraud, and there was no prima facie evidence of discrimination in the selection or excusal of jurors, defendant’s conviction and sentence for forcible rape was affirmed in accordance with La. Code Crim. Proc. Ann. art. 419, 718. State v. Kirts, 447 So. 2d 1, 1984 La. App. LEXIS 8120 (Mar. 7, 1984).

•• Voir Dire

••• General Overview. — Trial court properly overruled defendants’ objection to the sharing of a jury venire between two sections of the court pursuant to La. Code Crim. Proc. Ann. art. 419 because there was no showing of prejudice and the method of employing the venire was not arbitrary. State v. Bradford, 298 So. 2d 781, 1974 La. LEXIS 3627 (June 10, 1974), appeal dismissed by 420 U.S. 915, 95 S. Ct. 1109, 43 L. Ed. 2d 387, 1975 U.S. LEXIS 507 (1975).

• Trials

•• Burdens of Proof

••• Defense. — Under La. Code Crim. Proc. Ann. art. 419, a general venire, grand jury venire, or petit jury venire shall not be set aside for any reason unless fraud has been practiced or some great wrong committed that would work irreparable injury to the defendant; the burden of proof rests on defendant to establish purposeful discrimination in the selection of grand and petit jury venires. State v. Sheppard, 350 So. 2d 615, 1977 La. LEXIS 4678 (Sept. 19, 1977).

•• Motions for Mistrial. — Defendant did not suffer any irreparable injury or prejudice so as to deprive him of any reasonable expectation of a fair trial where the police detective, who was in the audience during the voir dire of the panel, testified that he did not speak to any of the prospective jurors about the case, and was not examined in the first panel of prospective jurors; thus, defendant did not prevail in his motion to quash the jury venire. State v. Edwards, 790 So. 2d 109, 2001 La. App. LEXIS 1706 (June 27, 2001), writ denied by La. 2001-2235, 823 So. 2d 935, 2002 La. LEXIS 2491 (La. Aug. 30, 2002), writ denied by La. 2003-0901, 869 So. 2d 870, 2004 La. LEXIS 1143 (La. Apr. 2, 2004), writ denied by 994 So. 2d 4, 2008 La. LEXIS 2269 (La. 2008).

Defendant did not suffer any irreparable injury or prejudice so as to deprive him of any reasonable expectation of a fair trial when a juror on the second panel stated that he had heard about the murder and believed defendant was guilty; the juror was dismissed before the parties began their voir dire, and there was no showing that the juror’s comment affected the other prospective jurors. State v. Edwards, 790 So. 2d 109, 2001 La. App. LEXIS 1706 (June 27, 2001), writ denied by La. 2001-2235, 823 So. 2d 935, 2002 La. LEXIS 2491 (La. Aug. 30, 2002), writ denied by La. 2003-0901, 869 So. 2d 870, 2004 La. LEXIS 1143 (La. Apr. 2, 2004), writ denied by 994 So. 2d 4, 2008 La. LEXIS 2269 (La. 2008).

Defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. art. 775, where the cards with the names of the jurors who had just been dismissed were returned to the jury box, where three of the dismissed jurors were called a second time, where none of the jurors who were called a second time actually served on the jury, and where the return of the cards to the jury box was a clerical error that did not constitute fraud under La. Code Crim. Proc. Ann. art. 419. State v. Frederick, 554 So. 2d 1288, 1989 La. App. LEXIS 2731 (Dec. 19, 1989), writ of certiorari denied by 587 So. 2d 690, 1991 La. LEXIS 2830 (La. 1991).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Levee, drainage, sub-drainage, road, sub-road, navigation and sewerage districts, or other subdivisions of the state and parishes shall publish their proceedings and financial statements in a newspaper published within the territorial limits of the subdivision., OPINION No. 87-826, La. Atty. Gen. Op. No. 1987-826; 1988 La. AG LEXIS 19.
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TITLE 12. THE GRAND JURY

Article

431. Oath of grand jury.

432. Charge to grand jury.

433. Persons present during grand jury sessions.

434. Secrecy of grand jury meetings; procedures for crimes in other parishes.

434.1. Exceptions to grand jury secrecy.

435. Meetings of grand jury.

436. The foreman; rules of procedure.

437. Inquiry into offenses; authority and duties.

438. Duty of grand juror having knowledge of offense; investigation.

439. Subpoena of witnesses to appear before the grand jury.

439.1. Witnesses; authority to compel testimony and evidence.

440. Administration of oath to witnesses.

441. Administration of oath to other persons.

442. Evidence to be received by grand jury.

443. When indictment to be found.

444. Action by grand jury.

Art. 431. Oath of grand jury.

The grand jurors shall take the following oath when impaneled:

“As members of the grand jury, do you solemnly swear or affirm that you will diligently inquire into and true presentment make of all indictable offenses triable within this parish which shall be given you in charge, or which shall otherwise come to your knowledge; that you will keep secret your own counsel and that of your fellows and of the state, and will not, except when authorized by law, disclose testimony of any witness examined before you, nor disclose anything which any grand juror may have said, or how any grand juror may have voted on any matter before you; that you will not indict any person through malice, hatred, or ill will, nor fail to indict any person through fear, favor, affection, or hope of reward or gain; but in all of your indictments you will present the truth, according to the best of your skill and understanding?”

The oath shall be read to the grand jury by the clerk, who shall then ask each juror: “Do you take this oath or affirmation?”

The oath shall be administered to every grand juror appointed to fill a vacancy in the grand jury and to every grand juror who was not present at the taking of the oath by the grand jury.

COMMENTARY

Louisiana Official Revision Comments

1966. — venire. (a) The oath in this article generally conforms to the provisions of Art. 204 of the 1928 Code of Criminal Procedure.

The direct procedure for administering the oath is based in large measure upon A.L.I. Code of Criminal Procedure,§126. It is more effective than the procedure of Art. 204 of the 1928 Code, under which the oath was administered in full to the foreman, followed by an oath of the other grand jurors that they heard the oath administered to the foreman and would keep that oath.

(b) “Oath” is defined in Art. 934(8) to include affirmation. See also, Art. 14. Under R.S. 13:910, the judge may direct the minute clerk to administer the oath required by law of all witnesses and jurors.

A proper entry in the minutes of the court can serve as proof that the oath has been administered. However, it does not appear that proof is limited to such an entry. In State v. Folke, 2 La.Ann. 744 (1847), there was no minute entry concerning the administration of the oath, but a motion to quash was denied on the grounds that sufficient proof was available from the wording of the indictment, “The Grand Jurors . . . duly empaneled and sworn,” and by the clerk’s affidavit that the jurors had been duly sworn.

(c) Under Art. 382 prosecutions for felonies must be instituted by grand jury indictment or by information. The nebulous “presentment,” referred to in Art. 204 of the 1928 Code as a direct means of instituting proceedings, is not included here. However, the grand jury may return an indictment on its own initiative and this is tantamount to a “presentment.” See Arts. 437 and 444 and Comment (e) thereunder.

(d) The exception to the oath of secrecy, permitting a disclosure of testimony when authorized by law, is elaborated upon in Art. 434.

(e) The last paragraph of this article, requiring administration of the oath to a grand juror who reports for duty after the oath has been administered to the others is retained from Art. 204 of the 1928 Code. State v. Furco, 51 La.Ann. 1082, 25 So. 951 (1899); State v. Ross, 212 La. 405, 31 So.2d 842 (1947).
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•••• General Overview

CRIMINAL LAW & PROCEDURE

• Grand Juries

•• Procedures

••• Impaneling

•••• General Overview. — Trial court’s finding that adding the phrase “so help me God” to the grand jury oath required under La. Code Crim. Proc. Ann. art. 431 was harmless error was upheld where defendant made no showing that the grand jurors were compelled to swear to the oath with the added phrase and it could have been inferred that had the grand jurors objected, they could have affirmed instead of swearing. State v. Vincent, 338 So. 2d 1376, 1976 La. LEXIS 5203 (Nov. 8, 1976).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

Art. 432. Charge to grand jury.

After the oath is administered to the members of the grand jury, the judge shall charge them orally in open court upon their duties, rights, and powers. Upon completion of the charge the judge shall give the grand jury a written copy of the charge.

At any time thereafter, the judge, on his own initiative or on request of the grand jury, may give the grand jury additional charges concerning their duties, rights, and powers. Such additional charges shall be given in open court, and a written copy thereof shall thereafter be given to the grand jury.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article follows Art. 205 of the 1928 Code of Criminal Procedure. Deletion of the term “instruction” is a purely stylistic change, because there is no distinction between the words “charge” and “instruction.” Only the word “charge” is employed in comparable Sec. 127 of the A.L.I. Code of Criminal Procedure.

(b) It is implicit in this article, as in Art. 205 of the 1928 Code, that each juror must be given the same charge. However, a rigid compliance with that implication has not been required by the courts. For example, if a grand juror is not charged at the same time the others are charged, and identical charges are not given, the grand jury remains competent to act. State v. Smith, 158 La. 129, 103 So. 534 (1925). Also, there is no requirement that the judge repeat the charge anew to the full jury after filling a vacancy. State v. Furco, 51 La.Ann. 1082, 25 So. 951 (1899).

(c) The requirement that the charge be given orally in open court and then reduced to writing is retained from a 1940 amendment to Art. 205 of the 1928 Code to prevent recurrence of the complaint that arose in State ex rel. De Armas v. Platt, 193 La. 928, 192 So. 659 (1939). In the De Armas case the relator urged that the district judge called the jury into private consultation, and gave them certain secret and improperly restrictive instructions.

(d) Former R.S. 15:205.1-15:205.4, providing for certain mandatory special charges, are repealed by Section 5 of the Code statute and are not retained in this Code nor elsewhere in the law. The special charges required by R.S. 15:205.1 (charge in Orleans Parish on liquor laws), 15:205.2 (charge on crimes of bribery, public intimidation, etc.), and 15:205.3 (charge on duty of fiduciaries to account) were not of general application. When such charges serve a useful purpose they can be voluntarily given by the judge or requested by the grand jury. The special charge of R.S. 15:205.4, concerning a grand juror’s duty to inform the jury of known crimes was unnecessary. The grand juror’s duty is set out in Art. 438 and comes within the general charge upon the duties, rights, and powers of the grand jury.
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CRIMINAL LAW & PROCEDURE

• Grand Juries

•• Procedures

••• Impaneling

•••• General Overview. — Where the grand jury was charged orally in April, but not charged again when it was recalled in August, the grand jury members were properly appraised of their rights, duties and powers, and the lack of a written charge when the jury was recalled does not affect the validity of the indictments. State v. Huff, 392 So. 2d 1046, 1980 La. LEXIS 9509 (Dec. 15, 1980).

• Scienter

•• Specific Intent. — Where a gun used in other shooting incidents was the same gun that was used in a murder, evidence of bullets and shell casings used in the other crimes was irrelevant to prove defendant’s specific intent to kill the victim; evidence of specific intent was not essential because there was a presumption that one intended the consequences of his act in shooting another. State v. Jordan, 276 So. 2d 277, 1973 La. LEXIS 5903 (Mar. 26, 1973).

TREATISES AND LAW REVIEWS
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Art. 433. Persons present during grand jury sessions.

A. (1) Only the following persons may be present at the sessions of the grand jury:

(a) The district attorney and assistant district attorneys or any one or more of them;

(b) The attorney general and assistant attorneys general or any one or more of them;

(c) The witness under examination;

(d) A person sworn to record the proceedings of and the testimony given before the grand jury; and

(e) An interpreter sworn to translate the testimony of a witness who is unable to speak the English language.

(2) An attorney for a target of the grand jury’s investigation may be present during the testimony of said target. The attorney shall be prohibited from objecting, addressing or arguing before the grand jury; however he may consult with his client at anytime. The court shall remove such attorney for violation of these conditions. If a witness becomes a target because of his testimony, the legal advisor to the grand jury shall inform him of his right to counsel and cease questioning until such witness has obtained counsel or voluntarily and intelligently waived his right to counsel. Any evidence or testimony obtained under the provisions of this Subparagraph from a witness who later becomes a target shall not be admissible in a proceeding against him.

B. No person, other than a grand juror, shall be present while the grand jury is deliberating and voting.

C. A person who is intentionally present at a meeting of the grand jury, except as authorized by Paragraph A of this article, shall be in constructive contempt of court. (Amended by Acts 1972, No. 409, § 1; Acts 1986, No. 725, § 1; Acts 1992, No. 308, § 1; Acts 1999, No. 865, § 1.)

1999 Amendments. — Acts 1999, No. 865, § 1, effective August 15, 1999, inserted “or more” in (A)(1)(b).

COMMENTARY

Louisiana Official Revision Comments

1966. — Some of the more important reasons for the secrecy of grand jury meetings provided for in Arts. 433 and 434 are: “ . . . (1) to prevent the escape of those whose indictment may be contemplated; (2) to insure the utmost freedom to the grand jury in its deliberations, and to prevent persons subject to indictment or their friends from importuning the grand jurors; (3) to prevent subornation of per-jury or tampering with the witnesses who may testify before the grand jury and later appear at the trial of those indicted by it; (4) to encourage free and untrammeled disclosures by persons who have information with respect to the commission of crimes; (5) to protect innocent accused who is exonerated from disclosure of the fact that he has been under investigation . . ..” United States v. Rose, 215 F.2d 617, 628 (3rd Cir.1954). See also State v. Revere, 232 La. 184, 94 So.2d 25 (1957), for a similar list of reasons.

(a) Paragraph A of this article adds to the list of persons permitted to be in attendance at a grand jury session. Former R.S. 15:-215, besides jurors and the witness testifying, permitted the district attorney, a stenographer, and an interpreter to be present. Paragraph A of the above article adds: (1) assistant district attorneys, and permits their presence either alone or with the district attorney, and (2) a person sworn to record the proceedings of, and the testimony given before, the grand jury. This latter provision conforms with the proposed amendment to Fed.Rule 6(d), and fills a gap recognized by the court in State v. Revere, supra, wherein the court said: “A ‘monitor’ or ‘operator’ of a recording machine is not one of those enumerated [in R.S. 15:215], and we must conclude that until provision is made in our law for the presence of such persons, it is not the province of the court to hold they are included.” Id. at 199, 94 So.2d at 31. Permitting the attendance of a person “sworn to record,” rather than a “stenographer” as in former R.S. 15:215, allows the use of modern recording devices and avoids Revere type distinctions.

(b) Paragraph B carries forward the provision of Art. 19 of the 1928 Code that no person (not even the district attorney) shall be present during the deliberations and voting by the grand jury. See Art. 64.

(c) Paragraph C is new. See Arts. 24 and 25 on contempt.

(d) Under State v. Revere, supra, an indictment is subject to a motion to quash if an unauthorized person is present at a grand jury meeting whether or not the presence works to prejudice the defendant. This view was adopted by the court because: First, the defendant has no way of proving prejudice, which may take many rather intangible forms. Second, it is the possibility of prejudice and influence on the grand jurors that must be guarded against. In summarizing these arguments, the court stated, “. . . the mere presence of an unauthorized person in the grand jury room is violative of a substantial right of the citizen and cannot, if we are to preserve the safeguards of our heritage in grand jury proceedings, be abridged through the subterfuge of shifting to that citizen the burden of proving such an invasion of his substantial rights was prejudicial.” Id. at 203, 94 So.2d at 32. The federal courts have followed the same “prejudice presumed” rule which was applied in the Revere case. United States v. Borys, 169 F.Supp. 366 (Alas.1959), approving People v. Minet, 296 N.Y. 315, 73 N.E.2d 529 (1947). This article does not purport to change the Revere rule. However, neither the Revere rule nor the contempt provision of Paragraph C should apply if an unauthorized person inadvertently enters the grand jury room and is promptly removed.
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EVIDENCE

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor

CRIMINAL LAW & PROCEDURE

• Grand Juries

•• Secrecy

••• General Overview. — In a criminal case against a state-licensed health care facility, the trial court erred in denying the State’s motion to dismiss the facility’s motion to enjoin the grand jury proceedings because the inquiry into the factual allegations of the motion compromised the independence of the grand jury as an investigating body and jeopardized the secrecy that was the hallmark of grand jury proceedings. In re Matter Under Investigation Grand Jury No. 1, 875 So. 2d 33, 2004 La. LEXIS 1666 (May 14, 2004).

Defendant’s counsel could not ask a witness whether his testimony was the same in trial as it was before a grand jury. State v. Hudson, 253 LA. 992, 221 So. 2d 484, 1969 La. LEXIS 3064 (Mar. 31, 1969), writ of certiorari dismissed by 403 U.S. 949, 91 S. Ct. 2273, 29 L. Ed. 2d 855, 1971 U.S. LEXIS 1482 (1971), overruled by State v. Douglas, 278 So. 2d 485, 1973 La. LEXIS 5944 (La. 1973).

It is mandatory that sessions of the grand jury be secret and only the persons specifically enumerated in former La. Rev. Stat. Ann. § 15:215 (now La. Code Crim. Proc. Ann. arts. 433 and 434) are authorized to appear before that body; thus, the presence of an individual who worked for the district attorney who was present in the grand jury room to monitor a machine being used to record the proceedings was unauthorized and defendant’s rights had been violated. State v. Revere, 232 LA. 184, 94 So. 2d 25, 1957 La. LEXIS 1176 (Feb. 25, 1957).

Requirement of secrecy in grand jury proceedings was not violated where the testimony of witnesses was transcribed by a recording machine instead of by a sworn stenographer because defendant made no allegation that any unauthorized person appeared before the grand jury, that any unauthorized person played the record, nor that a person who had not taken an oath of secrecy transcribed the recorded testimony. State v. Howard, 230 LA. 327, 88 So. 2d 387, 1956 La. LEXIS 1418 (May 7, 1956).

•• Self-Incrimination Privilege

••• Immunity

•••• General Overview. — Defendant’s convictions for conspiracy to defraud the United States and for income tax evasion were affirmed because La. Code Crim. Proc. Ann. art. 433.A(2) did not apply to defendant’s testimony before a Louisiana grand jury investigation of the governor because there was no evidence that defendant was a target of the grand jury before which he was called to testify; therefore, Kastigar did not apply and the district court did not err in refusing to conduct a Kastigar hearing. United States v. Martin, 332 F.3d 827, 2003 U.S. App. LEXIS 10749 (May 30, 2003).

EVIDENCE

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor. — Trial court did not err in admitting, as direct evidence against defendant, his grand jury testimony; defendant freely and voluntarily testified, his right to counsel was observed, he knowingly waived his right to remain silent, and his discovery request for a copy of the testimony was properly answered. State v. Poland, 750 So. 2d 1014, 1999 La. App. LEXIS 2971 (Oct. 27, 1999).
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Art. 434. Secrecy of grand jury meetings; procedures for crimes in other parishes.

A. Members of the grand jury, all other persons present at a grand jury meeting, and all persons having confidential access to information concerning grand jury proceedings, shall keep secret the testimony of witnesses and all other matters occurring at, or directly connected with, a meeting of the grand jury. However, after the indictment, such persons may reveal statutory irregularities in grand jury proceedings to defense counsel, the attorney general, the district attorney, or the court, and may testify concerning them. Such persons may disclose testimony given before the grand jury, at any time when permitted by the court, to show that a witness committed perjury in his testimony before the grand jury. A witness may discuss his testimony given before the grand jury with counsel for a person under investigation or indicted, with the attorney general or the district attorney, or with the court.

B. Whenever a grand jury of one parish discovers that a crime may have been committed in another parish of the state, the foreman of that grand jury, after notifying his district attorney, shall make that discovery known to the attorney general. The district attorney or the attorney general may direct to the district attorney of another parish any and all evidence, testimony, and transcripts thereof, received or prepared by the grand jury of the former parish, concerning any offense that may have been committed in the latter parish, for use in such latter parish.

C. Any person who violates the provisions of this article shall be in constructive contempt of court. (Amended by Acts 1972, No. 450, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The secrecy provisions of the 1928 Code of Criminal Procedure were incomplete and inadequate. Art. 215 of that Code in general terms required secrecy and specifically required that a stenographer or an interpreter had to be sworn to secrecy. Under special evidence rules of Art. 470 and 471 of the 1928 Code, grand jurors and the district attorney are incompetent to testify as to grand jury proceedings or as to the evidence upon which an indictment was found, but those provisions have been somewhat limited by the jurisprudence, as will be pointed out later. The above article is based upon Louisiana jurisprudence interpreting the sketchy provisions of the 1928 Code, suggestions made by the Advisors, and some appropriate provisions of the A.L.I. Code of Criminal Procedure§§143-145.

(b) The obligation of secrecy applies to the grand jury and “all other persons present at a grand jury meeting.” This includes the district attorney and his assistants, the stenographer or other person who records the proceedings, any interpreter, and witnesses who appear before the grand jury. The 1928 Code provisions were clear in imposing secrecy upon grand jurors, stenographers, and interpreters (Arts. 204 and 215), but there was no direct statutory imposition of secrecy upon witnesses who appeared before the grand jury. The court, however, construed the oath required of witnesses (former Art. 212), which says nothing of secrecy, and the general mandate of secrecy in former Art. 215, to require secrecy of a witness. State v. Revere, 232 La. 184, 94 So.2d 25 (1957). The above article follows that scheme and reaches grand jurors and all other persons present at a grand jury meeting. The secrecy required of a witness appearing before the grand jury does not preclude the witness from discussing his knowledge of the facts of a case with defense counsel, or with anyone else. Furthermore, the article expressly permits the witness to discuss his testimony given before the grand jury with those having a legitimate interest in that testimony, i. e., defense counsel, the district attorney, or the court. The secrecy required of a witness serves to restrain him from disclosing matters which he learns by being present at the grand jury meeting, such as (1) what offenses are under investigation, (2) which persons are under investigation, and (3) the names of persons who have been, or will be, called to testify. The scope of the witness’s obligation of secrecy is also stated in the oath required of the witness. Art. 440. As thus stated, the witness’s obligation of secrecy affords a large measure of protection to grand jury proceedings but does not curtail a defense attorney’s discovery of facts concerning the case.

(c) The obligation of secrecy is extended beyond the source provisions of the 1928 Code, to include all persons having confidential access to information concerning grand jury proceedings. This embraces stenographers employed in the district attorney’s office and certain deputy sheriffs or clerks. Since some of those persons may not be required to take the oath of secrecy prescribed by Art. 441, it will be incumbent upon the district attorney or the court, as the case may be, to explain the obligation of secrecy to them.

(d) In addition to the limitation upon the witness’s obligation of secrecy (Comment (b) above), two general exceptions to the rule of secrecy are stated.

The first exception permits revelation, after indictment to specified properly interested persons, and testimony concerning, statutory irregularities in grand jury proceedings. This codifies, in broadened form, the rule of State v. Revere, supra, and State v. Kifer, 186 La. 674, 173 So. 169 (1937). In the Revere case the court held it is permissible to show that an unauthorized person, a recording machine operator, was present during a grand jury session; in the Kifer case the court permitted disclosure that the district attorney appeared before the jury during its deliberations. The rationale of these cases is that persons under investigation have a basic right to have the grand jury proceed in the ways specified by statute. This right logically extends to other matters. Examples of other statutory irregularities which should be open to disclosure include: (1) deciding an indictment by lot instead of by vote, (2) returning an indictment with less than the required vote, and (3) returning an indictment from a meeting held without a quorum.

The second exception, in conformity with the evidence rule of R.S. 15:471, permits disclosure of grand jury testimony to show per-jury. Under R.S. 14:124 inconsistent statements made before the grand jury and at the subsequent trial of the case constitute per-jury, unless the defendant can affirmatively establish that both statements were honestly believed to be true when they were made.

(e) The statutory obligation of secrecy does not preclude revelation of testimony to show that a person’s constitutional rights have been violated. In State v. Smalling, 240 La. 887, 906, 125 So.2d 399, 405 (1960), the court said: “The indictment . . . is the foundation of the criminal case, and if it is grounded, in whole or in part, on evidence secured in violation of a constitutional right, it is an absolute nullity.” Although the court in that case did not deal with the rule of secrecy required by statute (former R.S 15:215), it necessarily follows that a revelation of testimony may be required in order to determine if a person’s constitutional rights have been violated in the grand jury room. The recent case of Malloy v. Hogan, 378 U.S. 1, 84 S.Ct. 1489, 12 L.Ed.2d 653 (1964), makes the fifth amendment privilege against self-incrimination applicable to state proceedings. In view of.

the nebulous extent of such constitutional rights, and the fact that such rights can never be abrogated by state statute, it was not deemed necessary or advisable to attempt the formulation of an exception to conform with the Smalling decision.

(f) The second paragraph, providing a sanction of contempt, is new. A similar provision is found in Ill.Code of Crim.Proc.,§112-6.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Bribery

•••• General Overview. — In a case arising out of a defendant’s bribery of two jockeys, given that the defendant had not shown a particularized need of disclosure of grand jury testimony, which need outweighed the need for secrecy, the trial judge did not abuse his discretion in disallowing disclosure. State v. Trosclair, 443 So. 2d 1098, 1983 La. LEXIS 12356 (Nov. 28, 1983), writ of certiorari dismissed by 468 U.S. 1205, 104 S. Ct. 3593, 82 L. Ed. 2d 889, 1984 U.S. LEXIS 2802, 53 U.S.L.W. 3014 (1984).

• Grand Juries

•• General Overview. — Defendant that did not particularize a need for grand jury testimony of a victim of a sex crime was held to not be entitled to read the transcript of testimony before the grand jury in camera. State v. Yancy, 465 So. 2d 48, 1985 La. App. LEXIS 8065 (Jan. 11, 1985), writ of certiorari denied by 469 So. 2d 985, 1985 La. LEXIS 8783 (La. 1985).

•• Evidence Before the Grand Jury

••• General Overview. — Defendant was properly convicted of second-degree murder, even though the State violated La. Code Crim. Proc. Ann. art. 716 by failing to provide him with a transcript of grand jury testimony upon request for the purpose of impeaching State’s witnesses as permitted by La. Code Civ. Proc. Ann. art. 434(A); the error was not cause for reversal because defendant demonstrated no prejudice and failed to object, waiving any error under La. Code Civ. Proc. Ann. art. 841. State v. Willis, 438 So. 2d 605, 1983 La. App. LEXIS 8778 (June 29, 1983).

Pursuant to La. Code Crim. Proc. Ann. art. 434, a defendant is not entitled to production of a transcript of the secret grand jury proceedings against him, therefore, the transcript of grand jury proceedings may not be used at trial even in the conduct of cross-examination. State v. Sheppard, 350 So. 2d 615, 1977 La. LEXIS 4678 (Sept. 19, 1977).

••• Exculpatory Evidence. — Where there was no contention that the grand-jury testimony of the victim was perjured, but the contention was merely that it was inconsistent with statements she made to other persons before she went before the grand jury, the request of defendant for grand-jury transcripts did not satisfy the criteria of La. Code Crim. Proc. Ann. art. 434 for opening the grand-jury testimony. State v. Barker, 628 So. 2d 168, 1993 La. App. LEXIS 3680 (Dec. 1, 1993), writ of certiorari denied by La. 93-3194, 635 So. 2d 236, 1994 La. LEXIS 804 (La. Mar. 25, 1994).

•• Secrecy

••• General Overview. — Although copies of work papers obtained by investigative subpoena from the legislative auditor and in the physical possession of a district attorney were the subject of grand jury testimony from the auditor who conducted the audit and compiled the work papers, the papers were not actually part of the grand jury investigation and, hence, were not subject to the secrecy required as part of grand jury proceedings under La. Code Crim. Proc. Ann. art. 434(A). Kyle v. Perrilloux, 868 So. 2d 27, 2003 La. App. LEXIS 3077 (Nov. 7, 2003).

Trial court properly found that defendant failed to meet his burden or to demonstrate a compelling necessity for disclosure of the grand jury proceedings where he failed to submit any documentation or evidence to support his allegation that the district attorney conspired to convene an illegal grand jury. Pettibone v. Belt, 843 So. 2d 1265, 2003 La. App. LEXIS 1230 (Apr. 30, 2003).

Pursuant to La. Code Crim. Proc. Ann. art. 434, the use of defendant’s grand jury testimony as direct substantive evidence of his guilt did not fall under either of the two statutory exceptions, and an exception to the statutory requirement of secrecy was not constitutionally required; however, that use of the grand jury testimony did not undermine the purpose of the secrecy of grand jury testimony. The legislative mandate of secrecy was designed primarily for a non-target witness and was not significant when a target of the investigation voluntarily testified before the grand jury with counsel present; not one of those reasons for maintaining the secrecy of grand jury proceedings was applicable. State v. Pol., 782 So. 2d 556, 2001 La. LEXIS 818 (Mar. 16, 2001).

Proceedings of the grand jury are secret and testimony taken before the grand jury cannot be used in a trial except for the two narrow exceptions provided in La. Code Crim. Proc. Ann. art. 434, and the jurisprudential exception arising when the testimony before the grand jury encompasses exculpatory material. State v. Poland, 750 So. 2d 1014, 2000 La. App. LEXIS 67 (Jan. 26, 2000), reversed by La. 00-0453, 782 So. 2d 556, 2001 La. LEXIS 818 (La. Mar. 16, 2001).

Defendant’s testimony before the grand jury cannot be used at the defendant’s subsequent trial even for impeachment on cross-examination except in a prosecution for perjury. State v. Poland, 750 So. 2d 1014, 2000 La. App. LEXIS 67 (Jan. 26, 2000), reversed by La. 00-0453, 782 So. 2d 556, 2001 La. LEXIS 818 (La. Mar. 16, 2001).

Grand jury testimony can be disclosed for statutory irregularities or perjury before the grand jury. La. Code Crim. Proc. Ann. art. 434(A). State v. Sims, 745 So. 2d 151, 1999 La. App. LEXIS 2980 (Oct. 27, 1999), writ denied by La. 1999-3384, 762 So. 2d 11, 2000 La. LEXIS 1397 (La. May 12, 2000).

Criminal defendant, who contended that he had been denied his rights to a fair trial, to confront and cross-examine his accusers and to present a defense, because the grand jury proceedings which he claimed may have revealed unduly suggestive identification procedures during the presentation of evidence were not recorded, was not entitled to relief because the defendant rejected the safeguard provided by La. Code Crim. Proc. Ann. art. 434, which allows a grand jury witness to discuss his testimony with counsel for the person indicted. State v. Sims, 745 So. 2d 151, 1999 La. App. LEXIS 2980 (Oct. 27, 1999), writ denied by La. 1999-3384, 762 So. 2d 11, 2000 La. LEXIS 1397 (La. May 12, 2000).

Trial court did not err in admitting, as direct evidence against defendant, his grand jury testimony; defendant freely and voluntarily testified, his right to counsel was observed, he knowingly waived his right to remain silent, and his discovery request for a copy of the testimony was properly answered. State v. Poland, 750 So. 2d 1014, 1999 La. App. LEXIS 2971 (Oct. 27, 1999).

Under La. Code Crim. Proc. Ann. art. 434, grand jury meetings are entitled to utmost secrecy; general claim by a defendant that disclosure of grand jury transcripts would reveal exculpatory evidence or evidence of perjury is not sufficient to satisfy the requirement of showing a particularized need to overcome the secrecy provision. State v. Henderson, 740 So. 2d 240, 1999 La. App. LEXIS 2361 (Aug. 18, 1999).

Under La. Const. art. V, § 34, federal officials were not entitled to transcripts or audio tapes of a Louisiana parish grand jury, where the grand jury was investigating the licensing of Louisiana riverboat gambling operators and related matters; where the federal officials sought the grand jury materials to assist the officials in a federal investigation; where La. Code Crim. Proc. Ann. art. 434(A) or 434(B) did not provide for the release of grand jury information to federal officials, and where the officials did not show a particularized need for the materials that outweighed the strong public policy of maintaining the secrecy of grand jury proceedings. In re Grand Jury, 737 So. 2d 1, 1999 La. LEXIS 981 (Apr. 13, 1999).

Though the trial court erred in allowing the State to cross-examine defense witnesses with their grand jury testimony in violation of La. Code Crim. Proc. Ann. art. 434, the error was harmless; three eye-witnesses were certain of their identification of defendant as the gunman. State v. Bush, 634 So. 2d 79, 1994 La. App. LEXIS 584 (Mar. 15, 1994).

Where there was no contention that the grand-jury testimony of the victim was perjured, but the contention was merely that it was inconsistent with statements she made to other persons before she went before the grand jury, the request of defendant for grand-jury transcripts did not satisfy the criteria of La. Code Crim. Proc. Ann. art. 434 for opening the grand-jury testimony. State v. Barker, 628 So. 2d 168, 1993 La. App. LEXIS 3680 (Dec. 1, 1993), writ of certiorari denied by La. 93-3194, 635 So. 2d 236, 1994 La. LEXIS 804 (La. Mar. 25, 1994).

Trial court’s denial of defendant’s request for a transcript of the grand jury testimony of the witness was affirmed; the trial judge had reviewed the witness’s testimony and found no inconsistencies with his testimony at trial. State v. Evans, 512 So. 2d 615, 1987 La. App. LEXIS 9973 (Aug. 19, 1987), writ of certiorari denied by 516 So. 2d 367, 1988 La. LEXIS 19 (La. 1988).

Grand jury proceedings are secret under La. Code Crim. Proc. Ann. art. 434(A), and the secrecy of such proceedings is not to be broken absent compelling necessity; a party seeking disclosure of grand jury proceedings must prove that without such access his case would be greatly prejudiced or that an injustice would be done. The court makes its determination by balancing the continuing need for secrecy against the particular need for disclosure. Disclosure is left to the sound discretion of the trial court and will not be reversed absent an abuse of that discretion. State v. Farris, 491 So. 2d 464, 1986 La. App. LEXIS 7251 (June 25, 1986).

The court makes its determination by balancing the continuing need for secrecy against the particular need for disclosure. Disclosure is left to the sound discretion of the trial court and will not be reversed absent an abuse of that discretion. State v. Farris, 491 So. 2d 464, 1986 La. App. LEXIS 7251 (June 25, 1986).

In a case arising out of a defendant’s bribery of two jockeys, given that the defendant had not shown a particularized need of disclosure of grand jury testimony, which need outweighed the need for secrecy, the trial judge did not abuse his discretion in disallowing disclosure. State v. Trosclair, 443 So. 2d 1098, 1983 La. LEXIS 12356 (Nov. 28, 1983), writ of certiorari dismissed by 468 U.S. 1205, 104 S. Ct. 3593, 82 L. Ed. 2d 889, 1984 U.S. LEXIS 2802, 53 U.S.L.W. 3014 (1984).

Defendant was not harmed due to lack of access to grand jury testimony where a witness’s prior inconsistent statement could only have been used to question his credibility and not for its content and where the witness already admitted that he had lied before the grand jury so that further impeachment would only have been cumulative. State v. Neslo, 433 So. 2d 73, 1983 La. LEXIS 10723 (May 23, 1983).

Although generally defendant was not entitled to a copy of a grand jury transcript under La. Code Crim. Proc. Ann. art. 434(A), defendant may be entitled to a copy of the transcript if the information contained therein illustrated that a witness’s statements directly conflicted with other statements given to police. State v. Peters, 406 So. 2d 189, 1981 La. LEXIS 10928 (Nov. 16, 1981).

Trial court properly denied defendant access to a transcript of the grand jury testimony of each and every witness the state intended to call at the trial of the case; defendant was not entitled to production of a transcript of the secret grand jury proceedings against him, and the transcript of grand jury proceedings could not be used at trial even in the context of cross-examination. State v. Prestridge, 399 So. 2d 564, 1981 La. LEXIS 8214 (May 20, 1981).

Where defendant failed to demonstrate a particular need for grand jury testimony of the State witnesses, he was not entitled to access to the testimony per La. Code Crim. Proc. Ann. art. 434. State v. Martin, 376 So. 2d 300, 1979 La. LEXIS 6068 (Oct. 8, 1979), writ of certiorari denied by 449 U.S. 998, 101 S. Ct. 540, 66 L. Ed. 2d 297, 1980 U.S. LEXIS 4047, 49 U.S.L.W. 3370 (1980).

State was not permitted to use the record of a grand jury proceeding to impeach a defense witness at trial, as to permit the violation of grand jury secrecy for such purposes would have run counter to the strongest policy consideration supporting grand jury secrecy, which was to encourage the free disclosure of information relative to crime; La. Rev. Stat. Ann. § 15:471 permits grand jurors and the district attorney to testify concerning grand jury proceedings only in a prosecution for perjury or false swearing, and this did not allow the district attorney to use the record of a grand jury proceeding to impeach a witness at the trial. State v. Terrebonne, 256 LA. 385, 236 So. 2d 773, 1970 La. LEXIS 3690 (June 8, 1970).

Defendant’s counsel could not ask a witness whether his testimony was the same in trial as it was before a grand jury. State v. Hudson, 253 LA. 992, 221 So. 2d 484, 1969 La. LEXIS 3064 (Mar. 31, 1969), writ of certiorari dismissed by 403 U.S. 949, 91 S. Ct. 2273, 29 L. Ed. 2d 855, 1971 U.S. LEXIS 1482 (1971), overruled by State v. Douglas, 278 So. 2d 485, 1973 La. LEXIS 5944 (La. 1973).

• Discovery & Inspection

•• Brady Materials

••• General Overview. — Trial court properly concluded that testimony which defendant’s girlfriend gave to a grand jury was not releasable under La. Code Crim. Proc. Ann. art. 434, but erred by denying defendant’s request that it review statements defendant’s girlfriend gave to law enforcement officials to see if those statements contained material inconsistencies with testimony the girlfriend gave at defendant’s trial, and the state supreme court remanded defendant’s case to the trial court with instructions that it conduct that review and either affirm defendant’s conviction for second degree murder or order a new trial. State v. Ates, 418 So. 2d 1326, 1982 La. LEXIS 11396 (June 21, 1982).

•• Discovery by Defendant

••• General Overview. — Pursuant to La. Code Crim. Proc. Ann. art. 434, a defendant is not entitled to production of a transcript of the secret grand jury proceedings against him, therefore, the transcript of grand jury proceedings may not be used at trial even in the conduct of cross-examination. State v. Sheppard, 350 So. 2d 615, 1977 La. LEXIS 4678 (Sept. 19, 1977).

• Trials

•• Examination of Witnesses

••• General Overview. — Defendant was properly convicted of second-degree murder, even though the State violated La. Code Crim. Proc. Ann. art. 716 by failing to provide him with a transcript of grand jury testimony upon request for the purpose of impeaching State’s witnesses as permitted by La. Code Civ. Proc. Ann. art. 434(A); the error was not cause for reversal because defendant demonstrated no prejudice and failed to object, waiving any error under La. Code Civ. Proc. Ann. art. 841. State v. Willis, 438 So. 2d 605, 1983 La. App. LEXIS 8778 (June 29, 1983).

EVIDENCE

• Hearsay

•• Exemptions

••• Prior Statements by Witnesses

•••• General Overview. — Though the trial court erred in allowing the State to cross-examine defense witnesses with their grand jury testimony in violation of La. Code Crim. Proc. Ann. art. 434, the error was harmless; three eye-witnesses were certain of their identification of defendant as the gunman. State v. Bush, 634 So. 2d 79, 1994 La. App. LEXIS 584 (Mar. 15, 1994).

GOVERNMENTS

• State & Territorial Governments

•• Relations With Governments. — Under La. Const. art. V, § 34, and La. Code Crim. Proc. Ann. art. 434, principles of comity did not entitle federal officials to transcripts or audio tapes of a Louisiana parish grand jury, where the grand jury was investigating the licensing of Louisiana riverboat gambling operators and related matters; where the federal officials sought the grand jury materials to assist the officials in a federal investigation; where La. Code Crim. Proc. Ann. art. 434(A) or 434(B) did not provide for the release of grand jury information to federal officials; where the officials did not have a subpoena from a federal grand jury, and where the officials did not show a particularized need for the materials by showing that the lack of the materials would prejudice the federal Government and cause an injustice to be done. In re Grand Jury, 737 So. 2d 1, 1999 La. LEXIS 981 (Apr. 13, 1999).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 44:4, OPINION No. 81-447, La. Atty. Gen. Op. No. 1981-447; 1981 La. AG LEXIS 142.

It is proper and necessary for a grand jury to report its findings as a true bill, no true bill, or pretermitting, in accordance with C.Cr.P. Art. 444., OPINION No. 87-529, La. Atty. Gen. Op. No. 1987-529; 1987 La. AG LEXIS 329.

In conclusion, since C.Cr.P. Art 411 provides that the return of service of the prospective grand jurors, which includes their addresses, shall be made a part of the record, the addresses of the prospective grand jurors are a matter of public record. Since there is no provision in Title 44 that exempts the addresses from being disclosed, they are required to be provided to an individual making a public records request. However, please note that what constitutes a public record in this situation includes all prospective grand jurors. It is not limited to the grand jurors who actually served., OPINION No. 95-137, La. Atty. Gen. Op. No. 1995-137; 1995 La. AG LEXIS 227.

TREATISES AND LAW REVIEWS

Louisiana Treatises. — Louisiana Code of Evidence Practice Guide Article 606 > CHAPTER 6. WITNESSES > Article 606. Disqualification of Juror as Witness.

Louisiana Law Reviews. — Developments in the Law, 1981-1982: A Symposium: Evidence. 43 La. L. Rev. 413 (November, 1982).

Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

Art. 434.1. Exceptions to grand jury secrecy.

A. Notwithstanding the provisions of Article 434, the state may disclose to state or federal prosecutors or law enforcement officers, or to investigators on the staff of the district attorney or attorney general, or to expert witnesses, information and documents provided to a grand jury. Any person to whom such disclosure is made shall not engage in further disclosure of the material and shall use the disclosed material solely for purposes of investigation of criminal offenses and enforcement of criminal laws.

B. The district attorney shall also disclose to the defendant material evidence favorable to the defendant that was presented to the grand jury.

C. The district attorney may also disclose to a witness at trial, including the defendant if the defendant testifies, any statement of the witness before the grand jury that is inconsistent with the testimony of that witness. (Acts 2012, No. 842, § 1, eff. Aug. 1, 2012.)

Art. 435. Meetings of grand jury.

The grand jury shall meet as directed by the court, or may meet on its own initiative at the direction of nine of its members, at any time and place within the parish. Nine grand jurors shall constitute a quorum, and nine grand jurors must concur to find an indictment. (Amended by Acts 1975, 1st Ex. Sess., No. 45, § 2, eff. Feb. 20, 1975.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article makes no change in the law. The quorum requirement of nine grand jurors conforms with Const. Art. VII,§42. The above article omits the requirements that the grand jury shall consist of twelve members and that nine jurors must concur to find an indictment, because those rules are stated in Arts. 413 and 383, respectively.

(b) The normal meeting place of the grand jury is the parish seat but meetings may be held elsewhere in the parish. The provision that nine grand jurors, rather than a majority as in former R.S. 15:207, may fix the time and place of a meeting is in line with the general rule that grand jury action requires a vote of nine of its members. See Art. 444(B). The calling of a grand jury meeting “at the direction” of nine members implies that reasonable notice of the meeting will be given to all grand jurors.

Since a grand jury is “authorized to act on evidence submitted to it, . . .” and “its members are also required, . . . to act upon facts within their own knowledge . . . it . . . follows that they do not require permission of the court to investigate crime, but are bound to take the initiative and determine for themselves the character of the evidence, or the sufficiency of the facts, necessary to their findings.” State v. Johnson, 116 La. 856, 864, 41 So. 117, 119 (1906). In the Johnson case, which was decided before there was a statutory authority like former R.S. 15:207 and this article, it was held proper for the grand jury to visit the scene of a homicide without permission of the court. Such authority to hold meetings on their own initiative is retained in this article.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

Art. 436. The foreman; rules of procedure.

The foreman of the grand jury shall preside over all hearings. He may delegate duties to other grand jurors and may determine rules of procedure. A grand juror who objects to a rule of procedure made by the foreman may apply to the court for a determination of the matter.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The cumbersomely stated provision of former R.S. 15:210.2, under which the grand jury was to establish rules by a vote of nine members, was seldom followed. The Federal Rules, the Uniform Rules, and many state laws, have no provision for adopting the rules by which grand jury proceedings are to be conducted. This article follows Ill.Code of Crim.Proc.,§112-4(b), the most workable statute found. The Texas rule similarly and very simply provides that “The foreman shall . . . conduct its business in an orderly manner.” Tex.Code of Crim.Proc., Art. 379.

(b) The authority of any grand juror to appeal to the court prevents autocratic control by the foreman.

Art. 437. Inquiry into offenses; authority and duties.

The grand jury shall inquire into all capital offenses and offenses punishable by life imprisonment triable within the parish. It may inquire into other offenses triable by the district court of the parish, and shall inquire into such offenses when requested to do so by the district attorney or ordered to do so by the court. (Acts 2010, No. 663, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 663 added “and offenses punishable by life imprisonment.”

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The general permissive authority, stated in the second sentence, to inquire into all offenses triable by the district court of the parish, is broader than the provisions of Art. 209 of the 1928 Code of Criminal Procedure, which did not extend to non-capital crimes unless the grand jury’s attention was directed to an offense by the court or by the district attorney. However, a broader inquisitorial power existed under an unrepealed provision of the Revised Statutes of 1870 which was incorporated into the 1950 Revised Statutes as former R.S. 15:209.1. It required a member of the grand jury to bring to the attention of his fellow members any violation of the criminal law which came to his personal knowledge, or of which he had been informed. Professor Slovenko states: “In effect, the integration of the 1870 provision was simply an adoption of the jurisprudence. Applying the 1870 provision, which was not expressly superseded by the 1928 Code, and the pre-codal jurisprudence relating thereto, the Louisiana Supreme Court ruled that the grand jury could return an indictment regardless of how.

the information on which it acted came to its attention.“Slovenko, The Jury System in Louisiana Criminal Law, 17 La.L.Rev. 655, 657 (1957). See State v. Vial, 153 La. 883, 96 So. 796 (1923), and State v. Richey, 195 La. 319, 196 So. 545 (1940). The omission of the prerequisite that the grand jury’s attention be directed to the crime by the court or district attorney, therefore, conforms with the jurisprudence based upon the broad provision of former R.S. 15:209.1. See Art. 438.

One writer has suggested that, because of their ignorance of their powers of independent investigation, grand juries often fail to exercise the powers fully, if at all. Note, 37 Minn.L.Rev. 586, n. 46 (1953). The court in its charge to the grand jury, should include a brief statement of the jury’s power to initiate the investigation of crimes. See Comment (d) to Art. 432.

(b) The grand jurors’ duty to inquire into all capital offenses, and other offenses brought to their attention by the court or the district attorney, is retained from Art. 209 of the 1928 Code of Criminal Procedure.

(c) The phrase “offenses triable by the district court” excludes crimes triable only in the city court (violations of municipal ordinances) and offenses subject to exclusive handling as juvenile cases. The term “offense” is broadly defined in Art. 933(1) to include both felonies and misdemeanors.
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CRIMINAL LAW & PROCEDURE

• Grand Juries

•• Investigative Authority

••• General Overview. — Minor children of a murder victim were not entitled to have grand jury subpoenas quashed where La. Code Crim. Proc. Ann. art. 437 provides that the grand jury shall inquire into all capital offenses, and La. Const. art. I, § 15 requires that all prosecutions for capital crimes and crimes punishable by life imprisonment be initiated by indictment. In re Grand Jury Subpoenas, 387 So. 2d 1140, 1980 La. LEXIS 8347 (June 23, 1980).

•• Procedures

••• General Overview. — Chief investigator of a committee formed by ordinance to investigate the city’s police department was required to reveal the names of his informants to the grand jury and could not invoke any privilege on their behalf. In re Kohn, 227 LA. 245, 79 So. 2d 81, 1955 La. LEXIS 1236 (Feb. 14, 1955), writ of certiorari denied by 350 U.S. 913, 76 S. Ct. 196, 100 L. Ed. 800, 1955 U.S. LEXIS 61 (1955).

••• Return of Indictments

•••• General Overview. — Where, pursuant to La. Code Crim. Proc. Ann. art. 437, a grand jury properly inquired into defendant’s alleged crimes, and, pursuant to La. Code Crim. Proc. Ann. art. 443, found an indictment charging defendant with aggravated rape and aggravated burglary, a trial court was not to review the grand jury’s decision, but rather to try defendant on the merits of the case, and defendant’s claim that the grand jury’s decision was based on insufficient evidence was moot once defendant was found guilty at trial. State v. Johnson, 619 So. 2d 1102, 1993 La. App. LEXIS 1848 (May 13, 1993), writ of certiorari denied by 625 So. 2d 173, 1993 La. LEXIS 2771 (La. 1993).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

Art. 438. Duty of grand juror having knowledge of offense; investigation.

If a grand juror knows or has reason to believe that an offense triable by the district court of the parish has been committed, he shall declare such fact to his fellow jurors, who may investigate it. In such investigation or any subsequent criminal proceeding the grand juror shall be a competent witness.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article complements Art. 437, which empowers the grand jury to inquire into all offenses triable within the parish. It conforms, in substance, with former R.S. 15:209.1 and with Sec. 136 of the A.L.I. Code of Criminal Procedure. The A.L.I. provision is found, with minor variations, in twenty-two states.

(b) This article does not include the penal sanction provided for in Art. 209.1 of the 1928 Code. This omission is in accord with the A.L.I. Code and the laws of other states that impose a duty on jurors to inform the jury of crimes. The individual grand juror’s duty to inform of crimes is not a duty which is appropriately or effectively enforceable by penal sanction.

(c) The declaration in the last sentence that a grand juror shall be considered a competent witness is carried forward from former Art. 209.1. It answers any claim that a grand juror, with knowledge of an offense, should be precluded from testifying because of his status as a grand juror or because of the rule of secrecy which surrounds grand jurors. A similar provision is found in Sec. 136 of the A.L.I. Code, which is the principal source of this article.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

Art. 439. Subpoena of witnesses to appear before the grand jury.

Upon request of the grand jury or the district attorney, the court shall issue a subpoena for a witness to appear before the grand jury to testify when questioned by the grand jury or district attorney, or both, concerning an offense under investigation. Upon request of the grand jury or the district attorney, the court may also issue a subpoena duces tecum. The issuance, service, and return of a subpoena provided for in this article and the effect of the return and the enforcement of the subpoena shall be as provided in Articles 731 through 737.

COMMENTARY

Louisiana Official Revision Comments

1966. — Contumacious failure of the person subpoenaed to appear or to comply with a subpoena duces tecum is punishable as a constructive contempt of court under the general contempt provisions of Art. 23(2).
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CRIMINAL LAW & PROCEDURE

• Grand Juries

•• Evidence Before the Grand Jury

••• Exculpatory Evidence. — District attorney was not required to summons defendant’s son as a witness before the grand jury, as the grand jury was not required to hear evidence for defendant. State v. Cox, 218 LA. 277, 49 So. 2d 12, 1950 La. LEXIS 1072 (Nov. 6, 1950).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

Art. 439.1. Witnesses; authority to compel testimony and evidence.

A. In the case of any individual who has been or may be called to testify or provide other information at any proceeding before or ancillary to a grand jury of the state, at any proceeding before a court of this state, or in response to any subpoena by the attorney general or district attorney, the judicial district court of the district in which the proceeding is or may be held shall issue, in accordance with Subsection B of this article, upon the request of the attorney general together with the district attorney for such district, an order requiring such individual to give testimony or provide other information which he refuses to give or provide on the basis of his privilege against self-incrimination, such order to become effective as provided in Subsection C of this article.

B. The attorney general together with the district attorney may request an order under Subsection A of this article when in his judgment

(1) the testimony or other information from such individual may be necessary to the public interest; and

(2) such individual has refused or is likely to refuse to testify or provide other information on the basis of his privilege against self incrimination.

C. The witness may not refuse to comply with the order on the basis of his privilege against self incrimination, but no testimony or other information compelled under the order, or any information directly or indirectly derived from such testimony or other information, may be used against the witness in any criminal case, except a prosecution for perjury, giving a false statement or otherwise failing to comply with the order.

D. Whoever refuses to comply with an order as hereinabove provided shall be adjudged in contempt of court and punished as provided by law. (Added by Acts 1972, No. 410, § 1.)
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CRIMINAL LAW & PROCEDURE

• Grand Juries

•• Self-Incrimination Privilege

••• Immunity

•••• General Overview. — State bore the burden of showing that evidence against defendant was not the product of his grand jury testimony, for which he had been granted immunity, and the trial court did not err in holding a pre-trial Kastigar hearing, and in granting defendant’s motion to quash the indictment, in which defendant was charged with conspiracy to commit malfeasance, conspiracy to commit money laundering, and conspiracy to commit money laundering State v. Foster, 845 So. 2d 393, 2003 La. App. LEXIS 350 (Feb. 14, 2003), writ of certiorari denied by La. 2003-0775, 855 So. 2d 308, 2003 La. LEXIS 2776 (La. Oct. 3, 2003).

Where the witnesses had been ordered to give testimony before the grand jury under a grant of immunity, neither their obligation to testify nor their grants of immunity were restricted to testimony to be given on any particular day and the witnesses could be required to return after a weekend recess. In re Grand Jury Subpoenas, 363 So. 2d 651, 1978 La. LEXIS 6547 (Sept. 28, 1978).

State criminal district court did not have authority to issue grants of immunity for the purpose of requiring individuals to give depositions to the district attorney for use in a federal district court civil action for violations of the Sherman Antirust Act. In re Rebar Steel Antitrust Investigation, 343 So. 2d 1377, 1977 La. LEXIS 6220 (Feb. 28, 1977).

• Discovery & Inspection

•• Brady Materials

••• General Overview. — State’s failure to disclose a motion approving the grant of use immunity to a co-defendant to compel his testimony at trial, along with other materials disclosed by the State pursuant to a joint stipulation, was not a Brady violation. The trial court’s denial of a mistrial or a postponement of the evidentiary portions of trial did not render the proceedings unfair; defense counsel integrated the co-defendant’s unanticipated testimony into his overall defense. State v. Garrick, 870 So. 2d 990, 2004 La. LEXIS 1250 (Apr. 14, 2004), remanded by La. App. 02-0712, 879 So. 2d 401, 2004 La. App. LEXIS 1748 (La.App. 3 Cir. July 1, 2004).

Where the state acknowledged that a motion to compel an accomplice’s testimony was not made available to defendant in the open file discovery process, and during trial the witness presented conflicting testimony, as well as testimony that was exculpatory to defendant, the failure of the State, in violation of due process, to provide defendant with the exculpatory evidence was a legal defect in the proceedings of such a nature which made the verdict reversible as a matter of law; therefore, the trial court abused its discretion in failing to grant defendant’s motion for a mistrial. State v. Garrick, 832 So. 2d 1110, 2002 La. App. LEXIS 3751 (Dec. 11, 2002), writ denied by La. 2003-0137, 843 So. 2d 382, 2003 La. LEXIS 1498 (La. May 9, 2003), reversed by, remanded by La. 03-0137, 870 So. 2d 990, 2004 La. LEXIS 1250 (La. Apr. 14, 2004).

• Trials

•• Examination of Witnesses

••• Admission of Codefendant Statements. — State’s failure to disclose a motion approving the grant of use immunity to a co-defendant to compel his testimony at trial, along with other materials disclosed by the State pursuant to a joint stipulation, was not a Brady violation. The trial court’s denial of a mistrial or a postponement of the evidentiary portions of trial did not render the proceedings unfair; defense counsel integrated the co-defendant’s unanticipated testimony into his overall defense. State v. Garrick, 870 So. 2d 990, 2004 La. LEXIS 1250 (Apr. 14, 2004), remanded by La. App. 02-0712, 879 So. 2d 401, 2004 La. App. LEXIS 1748 (La.App. 3 Cir. July 1, 2004).

• Witnesses

•• Presentation. — La. Code Crim. Proc. Ann. art. 439.1 only permits to grant statutory immunity for witnesses when the attorney general requests it in conjunction with the prosecuting district attorney. State v. M.M., 802 So. 2d 43, 2001 La. App. LEXIS 1932 (Aug. 29, 2001), writ denied by La. 2001-3370, 826 So. 2d 1121, 2002 La. LEXIS 2934 (La. Oct. 4, 2002).

In the conviction of defendant of second degree murder, defendant was not entitled to the grant of his motion for the immunity of a witness on his behalf under La. Code Crim. Proc. Ann. art. 439.1 and La. Const. art. I, § 16 where the witness had invoked the Fifth Amendment privilege against self-incrimination. State v. Lombard, 486 So. 2d 106, 1986 La. LEXIS 6024 (Mar. 31, 1986).

A trial court did not err in failing to grant immunity to defendant’s witnesses after the witnesses asserted their privilege against self-incrimination when asked about their knowledge of a victim’s rape. State v. Wade, 442 So. 2d 681, 1983 La. App. LEXIS 9629 (Nov. 22, 1983), writ of certiorari denied by 444 So. 2d 1245, 1984 La. LEXIS 8316 (La. 1984).

EVIDENCE

• Privileges

•• Self-Incrimination Privilege. — Appeals court affirmed defendant’s first degree murder conviction and stated that, under La. Code Crim. Proc. Ann. art. 439.1, there was no statutory authority for a Louisiana Court to grant a defense witness (a co-perpetrator) use immunity absent a request from the Louisiana Attorney General together with the district attorney for the district in which the proceeding is or may be held, and further stated that there was no support for the grant of use immunity under the Fifth, Sixth, and Fourteenth Amendments of the U.S. Constitution and La. Const. art. I, § 16. State v. Birdsong, 452 So. 2d 1236, 1984 La. App. LEXIS 8961 (June 6, 1984), writ of certiorari denied by 457 So. 2d 1200, 1984 La. LEXIS 9716 (La. 1984).

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor. — Trial court did not err in admitting, as direct evidence against defendant, his grand jury testimony; defendant freely and voluntarily testified, his right to counsel was observed, he knowingly waived his right to remain silent, and his discovery request for a copy of the testimony was properly answered. State v. Poland, 750 So. 2d 1014, 1999 La. App. LEXIS 2971 (Oct. 27, 1999).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: Defense Witness Immunity — A “Fresh” Look at the Compulsory Process Clause. 43 La. L. Rev. 239 (September, 1982).

Developments in the Law, 1981-1982: A Symposium: Evidence. 43 La. L. Rev. 413 (November, 1982).

Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

Art. 440. Administration of oath to witnesses.

A witness who is to testify before the grand jury shall first be sworn by the foreman, in accordance with Article 14, to testify truthfully and to keep secret, except as authorized by law, matters which he learns at the grand jury meeting. (Acts 1988, No. 515, § 3, eff. Jan. 1, 1989.)

Editor’s Notes. — See Acts 1988, No. 515, § 12.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) It is appropriate that the language employed in the witness’s oath to tell the truth should be the same in both civil and criminal proceedings. Therefore, the Code of Civil Procedure language “to speak the truth and nothing but the truth” is employed.

(b) See Comments (b) and (d) under Art. 434 for discussion of the scope of and the exceptions to the witness’s obligation of secrecy. The exceptions to the witness’s obligation of secrecy are recognized in the oath “to keep secret, except as authorized by law, matters he learns at the grand jury meeting.” (Emphasis supplied.).

(c) Refusal to take the oath and refusal to testify will be a constructive contempt of court under Art. 23(2). Accord: C.C.P. Art. 224.

(d) Administration of the oath by the foreman of the grand jury conforms with Art. 212 of the 1928 Code. Accord: A.L.I. Code of Crim. Proc.,§137. The phrase “or . . . acting foreman” is not retained, because the functions of an acting foreman are provided for in Art. 415 (3).
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CRIMINAL LAW & PROCEDURE

• Grand Juries

•• Secrecy

••• General Overview. — Defendant’s counsel could not ask a witness whether his testimony was the same in trial as it was before a grand jury. State v. Hudson, 253 LA. 992, 221 So. 2d 484, 1969 La. LEXIS 3064 (Mar. 31, 1969), writ of certiorari dismissed by 403 U.S. 949, 91 S. Ct. 2273, 29 L. Ed. 2d 855, 1971 U.S. LEXIS 1482 (1971), overruled by State v. Douglas, 278 So. 2d 485, 1973 La. LEXIS 5944 (La. 1973).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Reflections Upon Louisiana’s Child Witness Videotaping Statute: Utility and Constitutionality in the Wake of Stincer. 47 La. L. Rev. 1255 (July, 1987).

Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

Art. 441. Administration of oath to other persons.

Before being permitted to function in their respective capacities, the court shall administer an oath, to persons employed to record and transcribe the testimony and proceedings, and to interpreters, to faithfully perform their duties and keep secret the grand jury proceedings.

COMMENTARY

Louisiana Official Revision Comments

1966. — This article implements the obligation of secrecy stated in Art. 434. The penalty for refusal to take the oath of secrecy is that the person will be denied access to the grand jury proceedings.
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CRIMINAL LAW & PROCEDURE

• Grand Juries

•• Secrecy

••• General Overview. — Official court report for a district court who was appointed and sworn into office by judges was not an unauthorized person present during grand jury deliberations after she was called into the grand jury room to report the proceedings of the grand jury and sworn in by the grand jury foreman; the foreman of the grand jury was acting on the instruction of the court, was performing a function of the court, and was acting under the authority vested in him by his position as foreman of the jury. State v. Mitchell, 258 LA. 427, 246 So. 2d 814, 1971 La. LEXIS 4538 (Mar. 29, 1971), writ of certiorari denied by 404 U.S. 1000, 92 S. Ct. 561, 30 L. Ed. 2d 553, 1971 U.S. LEXIS 179 (1971).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

Art. 442. Evidence to be received by grand jury.

A grand jury shall hear all evidence presented by the district attorney. It may hear evidence for the defendant, but is under no duty to do so.

When the grand jury has reason to believe that other available evidence will explain the charge, it should order the evidence produced.

A grand jury should receive only legal evidence and such as is given by witnesses produced, or furnished by documents and other physical evidence. However, no indictment shall be quashed or conviction reversed on the ground that the indictment was based, in whole or in part, on illegal evidence, or on the ground that the grand jury has violated a provision of this article.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The rule of the 1928 Code of Criminal Procedure regarding evidence receivable by a grand jury, appeared in the form of a definite limitation. Former Art. 213 stated that the grand jury “can receive no other than legal evidence.” (Emphasis supplied.) However, former Art. 213 was construed by the Louisiana Supreme Court as no more than a direction to the grand jury that it must limit itself in its investigations to the consideration of legal evidence. It could not be employed as authority for a review of the legality of the evidence upon which the indictment was found. State v. Simpson, 216 La. 212, 43 So.2d 585 (1949); see also State v. Britton, 131 La. 877, 60 So. 379 (1913), and State v. Dallao, 187 La. 392, 175 So. 4 (1937). To permit a review of the evidence considered by the grand jury would destroy the veil of secrecy which surrounds the proceedings and testimony presented to the grand jury. It would also require a complete recordation and transcription of testimony before the grand jury. It is significant that the 1964 Pennsylvania Rules of Criminal Procedure, Rule 208 prohibits the transcription of testimony before the grand jury.

The Louisiana jurisprudence is codified by employing the word “should” in the grand jury directive of the third paragraph. The article also expressly prohibits the challenging of an indictment on the ground that it is based, in whole or in part, on illegal evidence. Similarly, the A.L.I. Code of Criminal Procedure rule that the indictment must be based on sufficient legal evidence provides that no indictment or conviction shall be set aside on the ground that there was not sufficient legal evidence.

(b) The Louisiana rule under Art. 213 of the 1928 Code, that only legal evidence should be received by the grand jury is retained, even though it is not a ground for challenging the sufficiency of indictments. It will, through appropriate instructions to the grand jury, guide the grand jury in a proper performance of its duty.

Cf. State v. Smalling, 240 La. 915, 125 So.2d 409 (1960), held that where a grand jury illegally compelled a defendant to give self-incriminating testimony, an information based on such unconstitutionally procured testimony was fatally defective.

(c) The first paragraph retains the rule of Art. 214 of the 1928 Code that the defendant has no right to have evidence on his behalf received by the grand jury, but that the grand jury may receive it. The rule is rephrased in conformity with a clearer statement of the rule in Sec. 139 of the A.L.I. Code of Criminal Procedure.

(d) The district attorney is the legal advisor to the grand jury, charged with the duty of presenting evidence to the grand jury. Art. 64. In recognition of this, the above article, following Sec. 112-4 (a) of the 1963 Illinois Code of Criminal Procedure, specifically directs the grand jury to hear all evidence presented to them by the district attorney. Other available evidence which may explain the charge “should” also be produced and considered by the grand jury. The direction to consider additional relevant evidence conforms with Art. 214 of the 1928 Code and Sec. 139 of the A.L.I. Code of Criminal Procedure. The word “should” is employed advisedly, rather than the completely mandatory term “shall,” or the discretionary word “may” of corresponding Sec. 139 of the A.L.I. Code. The provision for ordering the production of other evidence which may explain the charge against a defendant is consistent with the grand jury’s general investigatory powers under Art. 438.

CROSS REFERENCES

Louisiana Law. — Applicability, see La. C.E. Art. 1101.
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CRIMINAL LAW & PROCEDURE

• Grand Juries

•• Evidence Before the Grand Jury

••• Illegally Obtained Evidence. — Although the indictments against defendant were based in whole or in part on illegal evidence (the prosecution used defendant’s statements that had been given to State Police Internal Affairs investigators before the grand jury), the indictments should not have been quashed on that ground since the defendant had received use plus derivative use (not transactional) immunity, no prosecutorial misconduct occurred (since the State did not know defendant had been told the statements would not be used against him in a criminal proceeding), and there was an abundance of additional evidence presented to support the indictments. State v. Delcambre, 710 So. 2d 846, 1998 La. App. LEXIS 1104 (Apr. 29, 1998).

Defendant’s motion to quash an indictment based on evidence he claimed was illegally obtained in violation of his right to counsel and professional ethical rules was properly rejected because the same evidence was obtained by the district attorney in an independent criminal investigation, and there was no indication that the grand jury relied on the evidence. State v. Walker, 567 So. 2d 581, 1990 La. LEXIS 1807 (Sept. 6, 1990).

Under La. Code Crim. Proc. Ann. art. 442, defendants could not quash an indictment on the grounds that illegal polygraph evidence was presented to the grand jury. State v. O’Blanc, 346 So. 2d 686, 1977 La. LEXIS 5750 (May 16, 1977).

•• Indictments

••• General Overview. — District attorney has the constitutional authority to decide whether any case should be prosecuted, including deciding what cases to present to the grand jury; additionally, a district attorney can choose to prosecute even after a grand jury returns a no true bill and conversely, he or she can refuse to prosecute when the grand jury returns a true bill. State v. Meredith, 796 So. 2d 109, 2001 La. App. LEXIS 2012 (Sept. 26, 2001).

•• Secrecy

••• General Overview. — In response to a criminal defendant’s motion for a bill of particulars, a court erred in relying on La. Code Crim. Proc. Ann. art. 442 to require the State of Louisiana to provide information on whether the grand jury or any of its members conducted investigative activities beyond the normal review of evidence; irregularities concerning the receiving of evidence are not subject to disclosure in light of the secrecy of the proceedings, as provided for in La. Code Crim. Proc. Ann. art. 443. State v. Seifert, 524 So. 2d 160, 1988 La. App. LEXIS 544 (Apr. 12, 1988).

Defendant’s counsel could not ask a witness whether his testimony was the same in trial as it was before a grand jury. State v. Hudson, 253 LA. 992, 221 So. 2d 484, 1969 La. LEXIS 3064 (Mar. 31, 1969), writ of certiorari dismissed by 403 U.S. 949, 91 S. Ct. 2273, 29 L. Ed. 2d 855, 1971 U.S. LEXIS 1482 (1971), overruled by State v. Douglas, 278 So. 2d 485, 1973 La. LEXIS 5944 (La. 1973).

•• Self-Incrimination Privilege

••• Immunity

•••• General Overview. — State bore the burden of showing that evidence against defendant was not the product of his grand jury testimony, for which he had been granted immunity, and the trial court did not err in holding a pre-trial Kastigar hearing, and in granting defendant’s motion to quash the indictment, in which defendant was charged with conspiracy to commit malfeasance, conspiracy to commit money laundering, and conspiracy to commit money laundering State v. Foster, 845 So. 2d 393, 2003 La. App. LEXIS 350 (Feb. 14, 2003), writ of certiorari denied by La. 2003-0775, 855 So. 2d 308, 2003 La. LEXIS 2776 (La. Oct. 3, 2003).

EVIDENCE

• Scientific Evidence

•• Polygraphs. — Under La. Code Crim. Proc. Ann. art. 442, defendants could not quash an indictment on the grounds that illegal polygraph evidence was presented to the grand jury. State v. O’Blanc, 346 So. 2d 686, 1977 La. LEXIS 5750 (May 16, 1977).

TREATISES AND LAW REVIEWS

Louisiana Treatises. — Louisiana Code of Evidence Practice Guide Article 1101 > CHAPTER 11. MISCELLANEOUS RULES > Article 1101. Applicability.

Louisiana Code of Evidence Practice Guide Appendix 1 > APPENDIX > APPENDIX 1 LOUISIANA CODE OF EVIDENCE.

General Treatises. — Business Crime P 1.03 > Grand Jury Practice > Abuse of the Grand Jury Process.

Louisiana Law Reviews. — Article: Reflections Upon Louisiana’s Child Witness Videotaping Statute: Utility and Constitutionality in the Wake of Stincer. 47 La. L. Rev. 1255 (July, 1987).

Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

Art. 443. When indictment to be found.

The grand jury shall find an indictment, charging the defendant with the commission of an offense, when, in its judgment, the evidence considered by it, if unexplained and uncontradicted, warrants a conviction.

COMMENTARY

Louisiana Official Revision Comments

1966. — This article follows the source provision, under which an indictment had to rest upon evidence establishing a prima facie case of guilt. Under this rule an indictment may be found either on the basis of evidence adduced from witnesses or on the knowledge of the grand jurors. State v. Dallao, 187 La. 392, 175 So. 4 (1937), appeal dismissed, 302 U.S. 635, 58 S.Ct. 51, 82 L.Ed. 494 (1937), rehearing denied, 302 U.S. 777, 58 S.Ct. 138, 82 L.Ed. 601 (1937); State v. Vial, 153 La. 883, 96 So. 796 (1923).
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CRIMINAL LAW & PROCEDURE

• Grand Juries

•• Indictments

••• General Overview. — Because a valid grand jury indictment itself established a prima facie case of a defendant’s guilt sufficient to hold him for trial and required enough evidence which, if unexplained and uncontradicted, warranted a conviction, and in fact conclusively determined the existence of probable cause, and the State’s answers and exhibits to the defendant’s motion for bill of particulars set forth further information to establish probable cause sufficient to warrant a blood test, the defendant could be compelled to give a blood sample taken to determine whether he was the father of an 11-year-old rape victim’s child. State v. Pierre, 606 So. 2d 816, 1992 La. App. LEXIS 2672 (Sept. 16, 1992), writ denied by 607 So. 2d 568, 1992 La. LEXIS 3442 (La. 1992).

Given the importance ascribed to the grand jury in the Louisiana judicial system, and the high standard of proof required for a grand jury indictment, such an indictment established probable cause to arrest and was sufficient to protect the privacy of citizens of the state and to shield them from unwarranted arrests. State v. Huff, 392 So. 2d 1046, 1980 La. LEXIS 9509 (Dec. 15, 1980).

•• Procedures

••• Return of Indictments

•••• General Overview. — Where, pursuant to La. Code Crim. Proc. Ann. art. 437, a grand jury properly inquired into defendant’s alleged crimes, and, pursuant to La. Code Crim. Proc. Ann. art. 443, found an indictment charging defendant with aggravated rape and aggravated burglary, a trial court was not to review the grand jury’s decision, but rather to try defendant on the merits of the case, and defendant’s claim that the grand jury’s decision was based on insufficient evidence was moot once defendant was found guilty at trial. State v. Johnson, 619 So. 2d 1102, 1993 La. App. LEXIS 1848 (May 13, 1993), writ of certiorari denied by 625 So. 2d 173, 1993 La. LEXIS 2771 (La. 1993).

• Discovery & Inspection

•• Bills of Particulars

••• General Overview. — In response to a criminal defendant’s motion for a bill of particulars, a court erred in relying on La. Code Crim. Proc. Ann. art. 442 to require the State of Louisiana to provide information on whether the grand jury or any of its members conducted investigative activities beyond the normal review of evidence; irregularities concerning the receiving of evidence are not subject to disclosure in light of the secrecy of the proceedings, as provided for in La. Code Crim. Proc. Ann. art. 443. State v. Seifert, 524 So. 2d 160, 1988 La. App. LEXIS 544 (Apr. 12, 1988).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

Art. 444. Action by grand jury.

A. A grand jury shall have power to act, concerning a matter, only in one of the following ways:

(1) By returning a true bill;

(2) By returning not a true bill; or

(3) By pretermitting entirely the matter investigated.

The grand jury is an accusatory body and not a censor of public morals. It shall make no report or recommendation, other than to report its action as aforesaid.

B. At least nine members of the grand jury must concur in returning ‘a true bill’ or ‘not a true bill.’ A matter may be pretermitted by a vote of at least nine members of the grand jury, or as a consequence of the failure of nine of the grand jury members to agree on a finding.

C. A grand jury may make such reports or requests as are authorized by law.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Paragraph A follows Art. 210 of the 1928 Code of Criminal Procedure as to the types of action which may be taken by the grand jury after it investigates a crime, and also continues the prohibition against the making of general reports and denunciations. The statement that the grand jury is not a censor of public morals is continued from Art. 210 of the 1928 Code, and helps to clarify the meaning of the prohibition.

(b) The return of “not a true bill” does not operate as an acquittal, and does not preclude a subsequent charge of the crime by an information filed by the district attorney or by an indictment returned by a subsequent grand jury. In State v. Vincent, 36 La.Ann. 770, 772 (1884) the court stated that after an indictment has been presented “‘and the grand jury, not being satisfied by the evidence or for other causes, have not found a true bill against the accused, it is the same as if the matter had never been before a grand jury, and the district attorney, in commencing new proceedings, has the right to select indictment or information as provided by the Constitution.’ A contrary contention would give to such a finding of the grand jury, the effect of a valid plea of autrefois acquit, of which it does not possess the essential elements.” (Quoting from State v. Ross, 14 La.Ann. 367 (1859).).

(c) Art. 206 of the 1928 Code of Criminal Procedure stated that at least nine grand jurors must concur in returning a true bill. The above article contains new provisions expressly requiring the same vote to return not a true bill, and providing that a matter may be pretermitted either by a vote of nine or a failure of nine grand jurors to agree on a finding.

(d) Paragraph C, authorizing the grand jury to make such reports or requests as are authorized by law, conforms with a similar provision of former R.S. 15:210. As originally drafted, Art. 210 of the 1928 Code did not provide for “reports or requests provided by law.” Without the provision it was held that the grand jury could not petition the court to have the district attorney removed as legal advisor because such a petition was in the nature of a “report” which the grand jury was without power to make. State ex rel. De Armas v. Platt, 193 La. 928, 192 So. 659 (1939). Former Art. 210 was amended in 1940 to “enlarge the powers of the grand jury in order to permit it to submit ‘reports or requests’ to the court . . .” The Louisiana Legislation of 1940, 3 La.L.Rev. 98, 167-168 (1940). In effect, the addition of “requests” to former Art. 210 overruled the De Armas refusal to permit the grand jury the privilege of explaining certain difficulties to the court with the view of obtaining additional instructions. The reports or requests apparently contemplated by the amendment were reports under former R.S. 15:211 (renumbered and retained in Title 15 of the Revised Statutes) concerning the condition of local public institutions, and requests for additional instructions or charges under former R.S. 15:205 (now Art. 432 of this Code). Also, the grand jury may request the court to appoint an attorney to assist and advise them when the district attorney refuses to prepare a requested indictment and may request court assistance in grand jury dilemmas like that in the De Armas case.

(e) The grand jury investigation of a crime is usually pursuant to a bill for an indictment drawn up and presented to them by the district attorney. However, the grand jury may investigate a crime and return a true bill on its initiative. Such authority is implicit in the general statement of Paragraph A and in the source provision, Art. 210 of the 1928 Code. It is expressly stated in Art. 437. When the grand jury on its own initiative investigates and decides to indict a person, the district attorney will draw up an indictment in conformity with the grand jury’s finding (presentment) and it will be returned as a true bill. The so-called “presentment,” or return of an indictment on the grand jury’s own initiative, will seldom be utilized, but it is a procedure that has long been recognized in the law. 3 Story’s Commentaries on the Constitution 657, 658 (1833.).

(f) Former R.S. 210.1 provided that whenever the grand jury did not find a bill on account of insanity, the jury had to certify the same to the court. That section is repealed and its provisions are not retained in this Code nor elsewhere in the law.

A grand jury does not have facilities for psychiatric examinations and seldom has an adequate basis for a sanity determination. Also, a grand jury is merely to determine if there is sufficient basis for bringing the defendant to trial, and is not to make a final adjudication of guilt or innocence. The very complete grand jury title in A.L.I. Code of Criminal Procedure does not provide for a special insanity finding. Similarly, the 1963 Illinois Code of Criminal Procedure and the 1964 Pennsylvania Rules of Criminal Procedure do not provide for that special type of no true bill.

(g) The provisions of former R.S. 15:211, requiring the grand jury to make inspections and make reports thereon to the judge, are retained by supplemental legislation in the Code of Criminal Procedure Ancillaries in Title 15 of the Revised Statutes, rather than included in this Code. They spell out the time-honored grand jury function of inspecting local prisons and mental institutions and reporting to the court thereon. The function has nothing to do with the duties, rights, and powers of a grand jury in the investigation of crimes, which is the main concern of this Title.
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CRIMINAL LAW & PROCEDURE

• Grand Juries

•• Indictments

••• General Overview. — Under La. Code Crim. Proc. Ann. art. 444, the return of “not a true bill” does not operate as an acquittal, and does not preclude a subsequent charge of the crime by an information filed by the district attorney or by an indictment returned by a subsequent grand jury; thus a defendant is not acquitted by virtue of a grand jury’s return of not a true bill. State v. Meredith, 796 So. 2d 109, 2001 La. App. LEXIS 2012 (Sept. 26, 2001).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — It is proper and necessary for a grand jury to report its findings as a true bill, no true bill, or pretermitting, in accordance with C.Cr.P. Art. 444., OPINION No. 87-529, La. Atty. Gen. Op. No. 1987-529; 1987 La. AG LEXIS 329.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

Article: Criminal Trial Procedure. 44 La. L. Rev. 301 (November, 1983).

 

TITLE 13. INDICTMENT AND INFORMATION

CHAPTER 1. INDICTMENT FORMS.

Article

461. Special definitions.

462. Form of grand jury indictment.

463. Form of information.

464. Nature and contents of indictment.

465. Specific indictment forms.

CHAPTER 2. SPECIAL ALLEGATIONS.

466. Name of defendant.

467. Naming corporation, partnership or other unincorporated association.

468. Date and time.

469. Venue and place.

470. Value, price, or damage.

471. Ownership.

472. General intent.
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474. Property described as money.

475. Description of written instruments and printed objects.

476. Description of spoken or written matter.

477. Meaning of words and phrases.

478. Judgments and other determinations.

479. Exceptions.

480. Conjunctive charging.

481. Theft.

482. Alternative offenses; special joinder rules.

483. Allegations of prior convictions.

CHAPTER 3. BILL OF PARTICULARS.

484. Bill of particulars.

485. Effect of inconsistent or limiting allegations of bill of particulars.

CHAPTER 4. DEFECTS; AMENDMENT.

486. Repugnancy; surplusage.

487. Defective indictment; amendment.

487.1. Indictment for driving while intoxicated; amendment.

488. Variances; amendment.

489. Continuance where amendment prejudicial.

CHAPTER 5. JOINDER RULES.

490. Counts.

491, 492. [Repealed.]

493. Joinder of offenses.

493.1. Joinder of misdemeanors; penalties.

493.2. Joinder of felonies; mode of trial.

494. Joinder of defendants.

495. Objections to misjoinder.

495.1. Severance of offenses.

CHAPTER 6. PROCEDURE AFTER INDICTMENT.

496. Warrant of arrest on indictment or information.

497. Summons in misdemeanor cases.

498. Copy of indictment or information.

499. AIDS testing of the accused.

CHAPTER 1. INDICTMENT FORMS.

Art. 461. Special definitions.

In this Title the terms enumerated shall have the designated meanings:

“Writing” and “written” include words printed, painted, typed, engraved, lithographed, photographed, or otherwise copied, traced, or made visible to the eye.

“Indictment” includes affidavit and information, unless it is the clear intent to restrict that word to the finding of a grand jury.

COMMENTARY

Louisiana Official Revision Comments

1966. — The first definition was taken verbatim from Sec. 148 of the A.L.I. Code. It is not included in the general definitions article of Title XXXII of this Code. The definition of “indictment” is taken from former R.S. 15:216. Although this definition appears in general definitions article, it is repeated in this Title because of its particular applicability and importance.
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CRIMINAL LAW & PROCEDURE

• Guilty Pleas

•• General Overview. — Accused had to be informed of the nature and cause of the accusation against him, and when a person was charged with a felony, a prosecution had to be initiated by a grand jury indictment or a bill of information, and, with the State’s permission, a defendant could plead guilty to a lesser offense that was included in the offense charged in the bill of information, and, with the consent of the State, could plead guilty to a crime that was not responsive to the original bill of information as long as there was a new or written amended bill of information; thus, where a defendant who was charged with possession of 28 grams or more of cocaine, La. Rev. Stat. Ann. § 40:967(F), was permitted to plead guilty to possession of cocaine with intent to distribute, La. Rev. Stat. Ann. § 40:967(A)(1), which were both felonies, the guilty plea was invalid. State v. Porterfield, 524 So. 2d 1363, 1988 La. App. LEXIS 902 (Apr. 19, 1988), vacated by 541 So. 2d 909, 1988 La. App. LEXIS 2872 (La.App. 1 Cir. 1988).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1981-1982: A Symposium: Criminal Trial Procedure. 43 La. L. Rev. 375 (November, 1982).

Article: Evidence. 46 La. L. Rev. 463 (January, 1986).

Art. 462. Form of grand jury indictment.

The indictment by a grand jury may be in substantially the following form:

In the (Here state the name of the court.) on the ______________ day of _________________, 19________ . State of Louisiana v. A.B. (Here state the name or description of the accused.).

The grand jury of the Parish of ______________,  charges that A.B. (Here state the name or description of the accused.) committed the offense of ______________,  in that (Here set forth the offense and transaction according to the rules stated in this Title. The particulars of the offense may be added with a view to avoiding the necessity for a bill of particulars.) contrary to the law of the State of Louisiana and against the peace and dignity of the same.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article substantially follows Sec. 152 of the A.L.I. Code of Criminal Procedure, but is adapted to Louisiana’s special terminology. The A.L.I. Commentary to Secs. 152 and 153 cites twenty-six state statutes, including Art. 229 of the 1928 Louisiana Code of Criminal Procedure, that provide a statutory indictment form.

(b) The second paragraph of this article provides blank spaces for the date of the grand jury’s finding. The date is important in determining time limitations under Title XVII. It is much more significant than a statement of the “term” of the criminal court when the indictment was found, which was provided for in Art. 229 of the 1928 Code.

(c) See Art. 466, which deals specifically with the manner in which the defendant’s name shall be set forth.

(d) The statutory form is available for all indictments, including charges made according to the general rule of Art. 464 and other rules in this Title, and also cases where the specific forms provided by Art. 465 are employed. Both methods are recognized in the instruction, “Here set forth the offense and transaction according to the rules stated in this Title.”

(e) The instruction that “The particulars of the offense may be added with a view to avoiding the necessity for a bill of particulars,” is a device taken from A.L.I.§§152, 153, and it applies to all indictments. In the 1928 Louisiana Code, only the “short form” indictment article (Art. 235, as amended by La. Act 223 of 1944) specifically authorized the inclusion of additional particulars.

(f) The requirement of a formal conclusion “against the peace and dignity of the same” is stated in Const. Art. VII,§1, and strict compliance is sacramental. State v. Anderson, 152 La. 749, 94 So. 378 (1922), held that “contrary to the statutes of the State of Louisiana” was not a sufficient conclusion. Interpreting a similar constitutional requirement the Kentucky Supreme Court has held that an indictment that does not conclude “against the peace and dignity of the state” is a nullity, that no conviction upon such an indictment could be permitted to stand, and a person cannot waive his rights in this respect. Couch v. Commonwealth, 281 Ky. 543, 136 S.W.2d 781 (1940), citing Cox v. State, 8 Tex. App. 254, 34 Am. Rep. 746 (1880), and Rice v. State, 3 Heisk (Tenn.) 215 (1871).

The common law indictment concluded with the words: “against the peace of Our Lord the King, and his crown and dignity.” However, according to 1 Stephen, History of the Criminal Law of England 275, 282, 283 (1883), a formal conclusion is no longer required in England. Sec. 160 of the A.L.I. Code of Criminal Procedure specifically states that no formal conclusion is required. Neither a formal commencement nor a formal conclusion is required by Fed. Rule 7(c). The mandatory formal conclusion serves no substantial purpose, but its elimination would require a constitutional amendment. Such an amendment was not proposed since the Law Institute took the position that recommendations of constitutional amendments should be limited to matters of substantial concern. The formal conclusion requirement is easily complied with and is included on printed indictment forms. Also, noncompliance is a formal defect which is waived if not raised at the arraignment by a motion to quash. If it is seasonably raised, the defect may be cured by amendment. See Art. 532 (2).

Art. 463. Form of information.

The information may be in substantially the following form:

In the (Here state the name of the court.) on the ______________ day of ______________,  19________ . State of Louisiana v. A.B. (Here state the name or description of the accused.).

X.Y., District Attorney for the Parish of ______________,  charges that A.B. (Here state the name or description of the accused.) committed the offense of ______________,  in that (Here set forth the offense and transaction according to the rules stated in this Title. The particulars of the offense may be added with a view to avoiding the necessity for a bill of particulars.) contrary to the law of the state of Louisiana and against the peace and dignity of the same.

COMMENTARY

Louisiana Official Revision Comments

1966. — The reasons for adopting a statutory form of indictment apply equally to the information. Any possible confusion is avoided by following the A.L.I. Code pattern and providing in separate articles for the form of indictment and the form of information. Since the forms are substantially identical, the Comments to Art. 462 are equally applicable here.
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CRIMINAL LAW & PROCEDURE

• Accusatory Instruments

•• Informations

••• General Overview. — The bill of information properly complied with La. Code Crim. Proc. Ann. art. 463, 464 because it identified the conduct charged, public bribery, and the statute violated, La. Rev. Stat. section 14:118. State v. Pounds, 522 So. 2d 1119, 1988 La. App. LEXIS 600 (Feb. 23, 1988), writ of certiorari denied in part, reversed in part by 526 So. 2d 789, 1988 La. LEXIS 1333 (La. 1988).

Defendant’s motion to quash an information charging him with receiving stolen things on the ground that it failed to include the phrase “contrary to the law of Louisiana and against the peace and dignity of the same” was properly denied; the objection to the defect of form was waived when defendant did not raise it by filing a motion to quash at the arraignment. State v. Russell, 397 So. 2d 1319, 1981 La. LEXIS 7919 (Apr. 6, 1981).

Defendant was not prejudiced by the fact that the state announced that it was prosecuting defendant under all paragraphs of La. Rev. Stat. Ann. § 14:08 but adduced no evidence to support some ways in which the statute might have been violated; the bill of information and the bill of particulars informed the trial court and defendant of the charges against him and would support a plea of former jeopardy. State v. Glover, 262 LA. 495, 263 So. 2d 866, 1972 La. LEXIS 5938 (June 29, 1972).


Art. 464. Nature and contents of indictment.

The indictment shall be a plain, concise, and definite written statement of the essential facts constituting the offense charged. It shall state for each count the official or customary citation of the statute which the defendant is alleged to have violated. Error in the citation or its omission shall not be ground for dismissal of the indictment or for reversal of a conviction if the error or omission did not mislead the defendant to his prejudice.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) In early English law the strict construction of indictments was decried as a blemish and inconvenience in the law which enabled more offenders to escape by the over easy ear given to exceptions in indictments, than by their own innocence. Hale, History of Pleas to the Crown (1st Am. Ed. 1847). Although the modern day situation is not as serious as that pictured by Sir Matthew Hale, the technical requirements of framing indictments still present a perplexing and controversial problem. Orfield, Criminal Procedure from Arrest to Appeal 218-221 (1947). It is important to provide indictment forms and rules which comply with the constitutional right of the accused to “be informed of the nature and cause of the accusation against him” (Const. Art. I,§10), and also do not serve as a technical trap for the district attorney. The formulation of a clear rule as to the nature and contents of the so-called “long form indictment” is of utmost importance. The specific indictment forms of Art. 465 are necessarily limited to a few well understood crimes, and Art. 464 above will govern the charging of a majority of Criminal Code crimes and all crimes not found in the Criminal Code, such as violations of the narcotics or election laws. Art. 227 of the 1928 Code of Criminal Procedure was a source of considerable confusion and difficulty. Its requirement that “the indictment must state every fact and circumstance necessary to constitute the offense...” was occasionally interpreted so as virtually to require a spelling out of the details of the crime. (Emphasis supplied.) For example, in State v. Kelley, 226 La. 495, 73 So.2d 437 (1954), an information for false registration by a voter was held insufficient for failure to specify the nature of the false information which formed the basis of the charge. Justice McCaleb’s dissent pointed out that the type of false registration had been stated, and that details as to the specific information submitted were obtainable through a bill of particulars. Fortunately, other decisions are more liberal than the Kelley case, but the problem persists. State v. Scheuering, 226 La. 660, 76 So.2d 921 (1954). Another problem arose as to the construction of the statement in former Art. 227 that “... it is immaterial whether the language of the statute creating the offense, or words unequivocally conveying the meaning of the statute, be used.” Former Art. 227 appeared to authorize the charging of a crime in the language of the statute. Although that was generally true, it was not sufficient to trace the language of the statute when the crime was defined in general language covering a wide variety of criminal activity. The supreme court held that an information charging that the defendants had “unlawfully possessed a mechanically and/or manually operated device, . . . for the purpose of illegally taking commercial fish” was insufficient although it tracked the language of the statute. State v. Blanchard, 226 La. 1082, 78 So.2d 181 (1956). The court reasoned that since illegal fishing devices may take any of a great variety of forms it was necessary that the indictment state the facts on which the charge was based. Tracing the language of the statute in such a case did no more than state a conclusion of law and could not truly inform the accused of the nature and cause of the accusation. Similarly a charge of gambling was held inadequate because it followed the broad language of the multiple-offense gambling article without specifying which of the many forms of gambling had been committed. State v. Varnado, 208 La. 319, 23 So.2d 106 (1945).

(b) This article provides a simple form of indictment wherein only “the essential facts constituting the offense charged” need be set forth. (Emphasis supplied.) This rule clearly contemplates that the details of the alleged crime are not part of the indictment, but are to be procured through a bill of particulars. Further, this article makes no provision with respect to the indictment following the language of the statute, and thus eliminates a provision that created uncertainty under Art. 227 of the 1928 Code.

(c) Citation of the statute alleged to have been violated is a requirement not contained in the A.L.I. Code of Criminal Procedure or the 1928 Louisiana Code, but it is adopted from Fed. Rule 7(c). It is desirable because of the ever-increasing number and complexity of crimes and penal provisions in general statutes. “To know the statute may be as important as to know the facts intended to be proved.” Orfield, Criminal Procedure from Arrest to Appeal 258 (1947). The Advisory Committee note to Fed. Rule 7(c) states that the citation requirement “is for the benefit of the defendant and is not intended to cause a dismissal of the indictment, but simply to provide a means by which he can be properly informed without danger to the prosecution.” Therefore, the last sentence is added mitigating the effect of error in or omission of the citation. The word “statute” is defined in Art. 934(11) to include an ordinance of a political subdivision of the state. It is used in this broad sense in the above article and in other articles of this Title.

(d) The term “indictment” is employed in this article, as it is generally employed throughout this Title, to include all forms of officially charging an offense, i.e., by grand jury indictment, an information filed by the district attorney, or by affidavit. The requirements of this article apply to affidavits employed to institute prosecutions in city, juvenile, or family courts. Affidavits used for other purposes are covered in appropriate Titles of this Code.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Scope of Protection. — Bill of information was not in compliance with La. Code Crim. Proc. Ann. art. 464 where it charged defendant with violating La. Rev. Stat. Ann. § 14:94(A), but the record and the sentence imposed suggested that defendant was actually tried and convicted for violating La. Rev. Stat. Ann. § 14:94(F); because the defendant had a lack of actual notice as to his sentencing exposure, his constitutional right to be informed of the nature and cause of the accusation against him was violated. State v. Allen, 793 So. 2d 426, 2001 La. App. LEXIS 1855 (Aug. 1, 2001), affirmed in part and reversed in part by La. 2001-2494, 824 So. 2d 344, 2002 La. LEXIS 2167 (La. June 21, 2002).

Prosecution of two defendants for illegal storage of hazardous waste was properly dismissed when the State failed to file a bill of particulars or provide the defendants sufficient information regarding the identification of the alleged hazardous waste and the manner in which the hazardous waste was illegally stored in order to allow the defendants to prepare an adequate defense. State v. Warren, 700 So. 2d 1297, 1997 La. App. LEXIS 2301 (Sept. 24, 1997).

In all criminal prosecutions, the accused must be informed of the nature and cause of the accusation against him, and therefore the bill of information must be a plain, concise, and definite written statement of the essential facts constituting the offense charged. State v. Duncan, 667 So. 2d 1141, 1995 La. App. LEXIS 3536 (Dec. 15, 1995).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — Although defendant provided the money for the methylenedioxymethamphetamine (ecstasy), the facts showed that the deceased was a joint participant in the transaction because she shared in the right to control the drugs that were purchased, and thus, the State’s allegations did not support a finding that defendant’s actions went beyond those of a mere purchaser and consumer; therefore, pursuant to La. Const. art. I, § 13 and La. Code Crim. Proc. Ann. arts. 464, 484, 485, and 532(1) and (5), the trial court’s decision, granting of defendant’s motion to quash the indictment charging defendant with the second degree murder of the deceased by distributing a controlled substance to her which caused her death, in violation of La. Rev. Stat. Ann. § 14:30.1(A)(3), and with possession with intent to distribute a Schedule I controlled dangerous substance, in violation of La. Rev. Stat. Ann. § 40:966(A)(1), was affirmed. State v. Corbett, 879 So. 2d 151, 2004 La. App. LEXIS 770 (Apr. 2, 2004), reversed by, remanded by La. 04-1124, 888 So. 2d 764, 2004 La. LEXIS 3289 (La. Nov. 15, 2004).

Indictment against defendant sufficiently complied with the requirements of La. Code Crim. Proc. Ann. art. 464, and it clearly charged defendant with an offense punishable under a valid statute, when the indictment specifically cited La. Rev. Stat. Ann. § 40:968 as having been violated, and further alleged that defendant, a person at least 18 years of age, did knowingly and intentionally distribute methamphetamine to a person under 18 years of age, who was at least three years his junior, in violation of La. Rev. Stat. Ann. § 40:968 and La. Rev. Stat. Ann. § 40:981(C). State v. Wientjes, 341 So. 2d 390, 1976 La. LEXIS 5314 (Dec. 13, 1976).

An indictment for controlling, transporting, and attempting to conceal marijuana was not fatally defective where the indictment was based on, and followed the wording of, former La. Rev. Stat. Ann. § 40:962 (now La. Rev. Stat. Ann. § 40:966 et seq.) State v. Richard, 245 LA. 465, 158 So. 2d 828, 1963 La. LEXIS 2691 (Dec. 16, 1963), overruled in part by State v. Jackson, 308 So. 2d 265, 1975 La. LEXIS 3787 (La. 1975).

Defendant was not entitled to reversal of his conviction for wilfully and unlawfully delivering a central nervous system stimulant; district attorney was not required to consolidate four separate indictments arising out of a single arrest, and the information stated every fact and circumstance necessary to constitute the offense as required by former La. Rev. Stat. Ann. § 15:227 (now La. Code Crim. Proc. Ann. art. 464). State v. Ford, 245 LA. 490, 159 So. 2d 129, 1963 La. LEXIS 2693 (Dec. 16, 1963), writ of certiorari denied by 379 U.S. 10, 85 S. Ct. 80, 13 L. Ed. 2d 22, 1964 U.S. LEXIS 415 (1964).

Defendant was convicted of the sale of intoxicating liquors, in violation of a local ordinance, and appealed denial of his motion in arrest of judgment, in which he asserted the information upon which he was charged was insufficient; on appeal, the court upheld denial of the motion, finding the information was adequate. State v. Clements, 234 LA. 631, 100 So. 2d 892, 1958 La. LEXIS 1128 (Feb. 10, 1958).

••• Possession

•••• General Overview. — Citation error in the bill of information did not prejudice defendant because the offense charged was uniformly referred to as “possession of more than 200 but less than 400 grams of cocaine,” which was the offense outlined in La. Rev. Stat. Ann. § 40:967(F)(1)(b); thus, pursuant to La. Code Crim. Proc. Ann. art. 464, the error in the citation in the bill of information charging defendant did not require any action by the appellate court. State v. August, 870 So. 2d 553, 2004 La. App. LEXIS 864 (Apr. 7, 2004).

Bill of information charging defendant with possession with intent to distribute crack cocaine was unambiguous under La. Code Crim. Proc. Ann. art. 464 and was not rendered invalid by the inclusion of the word “crack” to describe the type of cocaine that defendant possessed. State v. Walker, 600 So. 2d 911, 1992 La. App. LEXIS 1818 (May 28, 1992), writ denied by 625 So. 2d 1056, 1993 La. LEXIS 2973 (La. 1993).

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — In juvenile delinquency case, it was the recitation of facts in the petition, showing criminal conduct, which determined the offense being prosecuted, not the statutory citation, and since the petition did not include any allegation that the battery of a police officer occurred within a correctional facility or that the victim required medical attention per La. Rev. Stat. Ann. § 14:34.2, at most, defendant was only charged with the misdemeanor grade of the offense under La. Rev. Stat. Ann. § 14:34.2(B)(1). State ex rel. D. M., 851 So. 2d 1216, 2003 La. App. LEXIS 2199 (July 2, 2003).

••• Robbery

•••• General Overview. — Where prior to amendment, the bill of information clearly stated that defendant was being charged with armed robbery, it gave the date and location of the robbery, the amount of money taken, and the type of weapon used, but erroneously listed the bank as the victim rather than the bank tellers, defendant was not prejudiced by amendment of the bill of information by changing the name of the victims. State v. Woods, 713 So. 2d 1231, 1998 La. App. LEXIS 2247 (June 29, 1998), writ denied by La. 98-3041, 741 So. 2d 1281, 1999 La. LEXIS 917 (La. Apr. 1, 1999).

•• Homicide

••• Involuntary Manslaughter

•••• General Overview. — Indictment was valid, and did not violate La. Const. 1921, art. I, § 10 (now La. Const. art. I, § 13), where the indictment named defendant, charged him with negligently killing his victim contrary to the laws of Louisiana, and where the indictment named the victim and stated the time of the offense and the parish where the offense occurred. State v. Scheler, 243 LA. 443, 144 So. 2d 389, 1962 La. LEXIS 539 (June 29, 1962).

••• Murder

•••• General Overview. — Although defendant provided the money for the methylenedioxymethamphetamine (ecstasy), the facts showed that the deceased was a joint participant in the transaction because she shared in the right to control the drugs that were purchased, and thus, the State’s allegations did not support a finding that defendant’s actions went beyond those of a mere purchaser and consumer; therefore, pursuant to La. Const. art. I, § 13 and La. Code Crim. Proc. Ann. arts. 464, 484, 485, and 532(1) and (5), the trial court’s decision, granting of defendant’s motion to quash the indictment charging defendant with the second degree murder of the deceased by distributing a controlled substance to her which caused her death, in violation of La. Rev. Stat. Ann. § 14:30.1(A)(3), and with possession with intent to distribute a Schedule I controlled dangerous substance, in violation of La. Rev. Stat. Ann. § 40:966(A)(1), was affirmed. State v. Corbett, 879 So. 2d 151, 2004 La. App. LEXIS 770 (Apr. 2, 2004), reversed by, remanded by La. 04-1124, 888 So. 2d 764, 2004 La. LEXIS 3289 (La. Nov. 15, 2004).

Although the state did not cite in the indictment the statute under which a defendant was charged with second degree murder, La. Rev. Stat. Ann. § 14:30.1, it was not ground for reversal given that the defendant was not prejudiced. State v. Heath, 447 So. 2d 570, 1984 La. App. LEXIS 8318 (Feb. 28, 1984), writ of certiorari denied by 448 So. 2d 1302, 1984 La. LEXIS 8734 (La. 1984).

•• Inchoate Crimes

••• Conspiracy

•••• General Overview. — Indictment was fatally defective pursuant to former La. Rev. Stat. Ann.§ 15:227 (now La. Code Crim. Proc. Ann. art. 464) where it charged defendant with conspiracy, but did not charge her with the commission of any overt act in furtherance of the conspiracy. State v. George, 247 LA. 333, 170 So. 2d 861, 1965 La. LEXIS 2306 (Jan. 18, 1965).

•• Miscellaneous Offenses

••• General Overview. — Where the bill of information did not charge that defendant’s employment of “B-girls” to solicit patrons for drinks occurred on or about the licensed premises, which was an essential element of the crime under former La. Rev. Stat. Ann. § 26:88 (now La. Rev. Stat. Ann. § 26:90), defendant’s conviction and sentence were set aside pursuant to La. Code Crim. Proc. Ann. art. 464. State v. Guillory, 284 So. 2d 595, 1973 La. LEXIS 6287 (Oct. 29, 1973).

Absence of an allegation that defendant was the holder of a retail dealer’s permit or the agent, associate, employee, representative, or servant of the permittee rendered the bill of information fatally defective under former La. Rev. Stat. Ann. § 15:227 (now La. Code Crim. Proc. Ann. art. 464) because it did not charge the offense of permitting “B drinking” under former La. Rev. Stat. Ann. § 26:88(7) or § 26:285(8) (now La. Rev. Stat. Ann. §§ 26:90 and 26:286, respectively). State v. Daye, 243 LA. 725, 146 So. 2d 786, 1962 La. LEXIS 559 (Nov. 5, 1962).

••• Lesser Included Offenses

•••• General Overview. — Accused had to be informed of the nature and cause of the accusation against him, and when a person was charged with a felony, a prosecution had to be initiated by a grand jury indictment or a bill of information, and, with the State’s permission, a defendant could plead guilty to a lesser offense that was included in the offense charged in the bill of information, and, with the consent of the State, could plead guilty to a crime that was not responsive to the original bill of information as long as there was a new or written amended bill of information; thus, where a defendant who was charged with possession of 28 grams or more of cocaine, La. Rev. Stat. Ann. § 40:967(F), was permitted to plead guilty to possession of cocaine with intent to distribute, La. Rev. Stat. Ann. § 40:967(A)(1), which were both felonies, the guilty plea was invalid. State v. Porterfield, 524 So. 2d 1363, 1988 La. App. LEXIS 902 (Apr. 19, 1988), vacated by 541 So. 2d 909, 1988 La. App. LEXIS 2872 (La.App. 1 Cir. 1988).

•• Property Crimes

••• Arson

•••• General Overview. — Even though defendant had not challenged an information for aggravated arson in the trial court, the court could reverse the conviction on account of the failure of the bill to allege that it was foreseeable that human life might be endangered. State v. Raby, 259 LA. 909, 253 So. 2d 370, 1971 La. LEXIS 3989 (Oct. 8, 1971), overruled in part by State v. James, 305 So. 2d 514, 1974 La. LEXIS 4652 (La. 1974).

•• Sex Crimes

••• Sexual Assault

•••• General Overview. — Although an indictment improperly tracked the language of forcible rape instead of aggravated rape, a reversal of a conviction was not required because defendant failed to object at the trial court level, and the record showed that the case had always proceeded as an aggravated rape case, defendant was adequately apprised of the charges against him, and defendant suffered no prejudice. State v. Jackson, 866 So. 2d 358, 2004 La. App. LEXIS 161 (Feb. 4, 2004), writ denied by La. 2004-1126, 883 So. 2d 1027, 2004 La. LEXIS 3028 (La. Oct. 8, 2004).

Pursuant to La. Code Crim. Proc. Ann. art. 464, the bill of information, while not specifying the particular subsections of La. Rev. Stat. Ann. § 14:43.4 with which defendant was charged, adequately informed defendant of the nature and cause of the accusation against him and sufficiently comported with statutory requirements. State v. Michels, 726 So. 2d 449, 1999 La. App. LEXIS 10 (Jan. 13, 1999).

Although aggravated oral sexual battery in violation of former La. Rev. Stat. Ann. § 14:43.4 (now La. Rev. Stat. Ann. § 14:43.3) and molestation of a juvenile in violation of La. Rev. Stat. Ann. § 14:81.2 should not have been charged in the short form of indictment, and although the bills of information were insufficient because there was more than one way to commit each offense and defendant was not informed in which way he was charged with committing each crime, defendant did not raise the error pre-trial or on appeal and did not request a bill of particulars or file a motion to quash; therefore, the court assumed that he was adequately informed of the nature and cause of the accusations and his convictions were affirmed. State v. Dugas, 649 So. 2d 1193, 1995 La. App. LEXIS 174 (Feb. 1, 1995).

Pursuant to La. Code Crim. Proc. Ann. art. 464, defendant was not entitled to a reversal of his conviction although he was charged with molesting a juvenile under the wrong statutory citation, where defendant was not misled to his prejudice. State v. Thomas, 572 So. 2d 681, 1990 La. App. LEXIS 2959 (Dec. 18, 1990), writ denied by 604 So. 2d 994, 1992 La. LEXIS 2798 (La. 1992).

•• Weapons

••• Use

•••• General Overview. — Bill of information was not in compliance with La. Code Crim. Proc. Ann. art. 464 where it charged defendant with violating La. Rev. Stat. Ann. § 14:94(A), but the record and the sentence imposed suggested that defendant was actually tried and convicted for violating La. Rev. Stat. Ann. § 14:94(F); because the defendant had a lack of actual notice as to his sentencing exposure, his constitutional right to be informed of the nature and cause of the accusation against him was violated. State v. Allen, 793 So. 2d 426, 2001 La. App. LEXIS 1855 (Aug. 1, 2001), affirmed in part and reversed in part by La. 2001-2494, 824 So. 2d 344, 2002 La. LEXIS 2167 (La. June 21, 2002).

• Accessories

•• Aiding & Abetting. — Law of principals did not have to be cited in an indictment. State v. Ralph, 336 So. 2d 836, 1976 La. LEXIS 4338 (June 21, 1976), overruled by State v. Berndt, 416 So. 2d 56, 1982 La. LEXIS 11381 (La. 1982).

• Accusatory Instruments

•• General Overview. — Defendant was not entitled to post conviction relief where the State amended the bill of information by changing the charge from attempted forcible rape to attempted aggravated rape, where the trial court granted defendant a continuance pursuant to La. Code Crim. Proc. Ann. art. 489 when defendant objected to the amendment, where defendant did not show that he was prejudiced by the amendment, and where the amended bill complied with the requirement of La. Code Crim. Proc. Ann. art. 464 that accusatory instruments be clear and concise. State v. Bouie, 598 So. 2d 610, 1992 La. App. LEXIS 1054 (Apr. 14, 1992).

Defendant’s conviction for attempted indecent behavior with a juvenile was annulled and set aside on appeal because the indictment charging him with indecent behavior with a juvenile, a violation of La. Rev. Stat. Ann. § 14:81, failed to set forth the elements of the crime charged or how defendant was believed to have committed the crime; therefore, the indictment did not comply with the requirement under La. Code Crim. Proc. Ann. art. 464 for the indictment to be a plain, concise, and definite written statement of the essential facts constituting the offense charged. State v. Edwards, 283 So. 2d 231, 1973 La. LEXIS 6470 (Sept. 24, 1973).

•• Dismissal

••• General Overview. — La. Code Crim. Proc. Ann. art. 464 applies to citation errors in bills of information as well as to citation errors in indictments. State v. August, 870 So. 2d 553, 2004 La. App. LEXIS 864 (Apr. 7, 2004).

Absence of an allegation that defendant was the holder of a retail dealer’s permit or the agent, associate, employee, representative, or servant of the permittee rendered the bill of information fatally defective under former La. Rev. Stat. Ann. § 15:227 (now La. Code Crim. Proc. Ann. art. 464) because it did not charge the offense of permitting “B drinking” under former La. Rev. Stat. Ann. § 26:88(7) or § 26:285(8) (now La. Rev. Stat. Ann. §§ 26:90 and 26:286, respectively). State v. Daye, 243 LA. 725, 146 So. 2d 786, 1962 La. LEXIS 559 (Nov. 5, 1962).

•• Indictments

••• General Overview. — Defendant’s convictions for armed robbery, aggravated burglary, and possession of a firearm while in possession of marijuana were proper where the trial court did not err in failing to dismiss the case on grounds of improper, incorrectly filing of the indictment because the State filed a supplemental discovery receipt in response to defendant’s motion for discovery and tendered to the defense a supplemental police report, DNA, and crime lab reports. There was no suggestion on appeal that defendant was prejudiced in preparing his defense. State v. Williams, 902 So. 2d 485, 2005 La. App. LEXIS 1091 (Apr. 26, 2005), writ denied by La. 2005-1640, 922 So. 2d 1173, 2006 La. LEXIS 469 (La. Feb. 3, 2006), remanded by 8 So. 3d 3, 2009 La. App. LEXIS 60 (La.App. 5 Cir. 2009).

Although defendant provided the money for the methylenedioxymethamphetamine (ecstasy), the facts showed that the deceased was a joint participant in the transaction because she shared in the right to control the drugs that were purchased, and thus, the State’s allegations did not support a finding that defendant’s actions went beyond those of a mere purchaser and consumer; therefore, pursuant to La. Const. art. I, § 13 and La. Code Crim. Proc. Ann. arts. 464, 484, 485, and 532(1) and (5), the trial court’s decision, granting of defendant’s motion to quash the indictment charging defendant with the second degree murder of the deceased by distributing a controlled substance to her which caused her death, in violation of La. Rev. Stat. Ann. § 14:30.1(A)(3), and with possession with intent to distribute a Schedule I controlled dangerous substance, in violation of La. Rev. Stat. Ann. § 40:966(A)(1), was affirmed. State v. Corbett, 879 So. 2d 151, 2004 La. App. LEXIS 770 (Apr. 2, 2004), reversed by, remanded by La. 04-1124, 888 So. 2d 764, 2004 La. LEXIS 3289 (La. Nov. 15, 2004).

Although an indictment improperly tracked the language of forcible rape instead of aggravated rape, a reversal of a conviction was not required because defendant failed to object at the trial court level, and the record showed that the case had always proceeded as an aggravated rape case, defendant was adequately apprised of the charges against him, and defendant suffered no prejudice. State v. Jackson, 866 So. 2d 358, 2004 La. App. LEXIS 161 (Feb. 4, 2004), writ denied by La. 2004-1126, 883 So. 2d 1027, 2004 La. LEXIS 3028 (La. Oct. 8, 2004).

Defendant’s motion to quash was properly granted by the trial court based on the ground that the indictment did not contain all the elements of the offense of cruelty to the infirm; the charge of simply witnessing an offense by another did not constitute the intentionally or criminally negligent mistreatment or neglect of the victim, and the prosecution did not allege that defendant actively participated in the offense, that she had a duty to intervene, or a duty to report the abuse, and that she failed in that report. State v. Walker, 853 So. 2d 746, 2003 La. App. LEXIS 2311 (Aug. 20, 2003).

Trial court did not err in quashing the “including, but not limited to” language in four counts of an indictment, because the challenged language would allow the State to submit proof as to conduct that had not been specified in either the indictment or the bill of particulars. State v. Odom, 861 So. 2d 187, 2003 La. App. LEXIS 1901 (June 27, 2003).

Regarding a public bribery count, the trial court correctly limited the charged conduct to that involving a particular briber between particular dates based upon the bill of particulars, but the trial court erred in limiting the allegations that were within the pertinent time period. State v. Odom, 861 So. 2d 187, 2003 La. App. LEXIS 1901 (June 27, 2003).

Defendant’s indictment for murder did not violate La. Code Crim. Proc. Ann. art. 464, where the State used the short form of the indictment pursuant to La. Code Crim. Proc. Ann. art 465; where the indictment alleged that defendant committed first degree murder of his victim, and where defendant was notified well in advance of trial that the State would seek to prove that the murder was committed during a rape. State v. Thibodeaux, 750 So. 2d 916, 1999 La. LEXIS 2231 (Sept. 8, 1999), writ of certiorari denied by 529 U.S. 1112, 120 S. Ct. 1969, 146 L. Ed. 2d 800, 2000 U.S. LEXIS 3243, 68 U.S.L.W. 3711 (2000).

Indictment must contain all the elements of the crime intended to be charged in sufficient particularity to enable the defendant to prepare for trial, to allow the court to determine the propriety of the evidence which is submitted upon the trial, to impose the correct punishment on a guilty verdict, and to afford the defendant protections from double jeopardy. State v. Finch, 733 So. 2d 716, 1999 La. App. LEXIS 1300 (May 5, 1999).

La. Code Crim. Proc. Ann. art. 464 provides that the indictment shall be a plain, concise, and definite written statement of the essential facts constituting the offense charged. State v. Hayes, 726 So. 2d 39, 1998 La. App. LEXIS 3409 (Nov. 25, 1998), writ denied by La. 99-0055, 741 So. 2d 29, 1999 La. LEXIS 1472 (La. May 7, 1999).

Under La. Code Crim. Proc. art. 464, when the prosecution cited to the wrong statute in its bill of information, the error was not grounds for dismissal of an indictment or for reversal of a conviction if the error did not mislead the defendant to his prejudice. State v. Barber, 654 So. 2d 740, 1995 La. App. LEXIS 1019 (Apr. 10, 1995).

Although aggravated oral sexual battery in violation of former La. Rev. Stat. Ann. § 14:43.4 (now La. Rev. Stat. Ann. § 14:43.3) and molestation of a juvenile in violation of La. Rev. Stat. Ann. § 14:81.2 should not have been charged in the short form of indictment, and although the bills of information were insufficient because there was more than one way to commit each offense and defendant was not informed in which way he was charged with committing each crime, defendant did not raise the error pre-trial or on appeal and did not request a bill of particulars or file a motion to quash; therefore, the court assumed that he was adequately informed of the nature and cause of the accusations and his convictions were affirmed. State v. Dugas, 649 So. 2d 1193, 1995 La. App. LEXIS 174 (Feb. 1, 1995).

On review for errors patent pursuant to La. Code Crim. Proc. Ann. art. 920, the court found two errors patent, the first being the lack on the indictment of a numerical citation of the statute defendant was charged with violating, as required by La. Code Crim. Proc. Ann. art. 464, and the second being the trial court’s failure in sentencing defendant to give him credit for time served, as required by La. Code Crim. Proc. Ann. art. 880; however, defendant’s conviction was affirmed because the indictment stated essential facts of the crime charged so as to avoid surprising defendant and the sentence was ordered to be corrected on remand. State v. McDowell, 538 So. 2d 754, 1989 La. App. LEXIS 262 (Feb. 15, 1989).

Failure of an indictment to include a numerical citation of the statute with which defendant was charged with violating did not constitute grounds for the dismissal of the indictment or for reversal of the conviction under La. Code Crim. Proc. Ann. art. 464 where the indictment stated the essential facts constituting the offense charged and defendant was not misled or surprised. State v. Brown, 524 So. 2d 264, 1988 La. App. LEXIS 963 (Apr. 18, 1988).

Error in the statutory citation was not grounds for dismissal of an indictment or for reversal of a conviction where defendant did not express any doubt as to the nature of the charge and did not object to the format of the information. State v. Jordan, 489 So. 2d 994, 1986 La. App. LEXIS 7081 (May 28, 1986).

At the time of defendant’s indictment, La. Rev. Stat. Ann. § 14:30 was the only statute dealing with the crime of murder, and it was clear from references at trial that defendant was aware of the substance of the charge against defendant; thus, the omission of the statute number, having caused no prejudice to defendant, was not reversible error. State v. Washington, 457 So. 2d 852, 1984 La. App. LEXIS 9621 (Oct. 9, 1984).

The State could not charge defendant with possession of one controlled dangerous substance and obtain a conviction by erroneously proving another. State v. Guillory, 447 So. 2d 1214, 1984 La. App. LEXIS 8395 (Mar. 13, 1984).

Although the state did not cite in the indictment the statute under which a defendant was charged with second degree murder, La. Rev. Stat. Ann. § 14:30.1, it was not ground for reversal given that the defendant was not prejudiced. State v. Heath, 447 So. 2d 570, 1984 La. App. LEXIS 8318 (Feb. 28, 1984), writ of certiorari denied by 448 So. 2d 1302, 1984 La. LEXIS 8734 (La. 1984).

Where the State’s amendment to a first degree murder indictment conformed the indictment to the State’s answer to defendant’s motion for a bill of particulars, it did not violate La. Code Crim. Proc. Ann. art. 464 because there was no surprise to defendant that the State was relying on La. Rev. Stat. Ann. § 14:30(1) and (3) as the aggravating circumstances, so the trial court did not err in denying defendant’s motion for a continuance pursuant to La. Code Crim. Proc. Ann. art. 489. State v. Neslo, 433 So. 2d 73, 1983 La. LEXIS 10723 (May 23, 1983).

Defendant’s convictions for committing sexual offenses were proper where he received adequate notice of the charges waged against him in the indictment as required by La. Code Crim. Proc. Ann. art. 464. State v. Storms, 406 So. 2d 135, 1981 La. LEXIS 10317 (Sept. 28, 1981).

Indictment against defendant sufficiently complied with the requirements of La. Code Crim. Proc. Ann. art. 464, and it clearly charged defendant with an offense punishable under a valid statute, when the indictment specifically cited La. Rev. Stat. Ann. § 40:968 as having been violated, and further alleged that defendant, a person at least 18 years of age, did knowingly and intentionally distribute methamphetamine to a person under 18 years of age, who was at least three years his junior, in violation of La. Rev. Stat. Ann. § 40:968 and La. Rev. Stat. Ann. § 40:981(C). State v. Wientjes, 341 So. 2d 390, 1976 La. LEXIS 5314 (Dec. 13, 1976).

Where defendant, who was charged with aggravated burglary, was fairly informed of the nature and cause of the accusation by the indictment and was not prejudiced by surprise or lack of notice, the alleged technical insufficiency of the indictment could not be questioned after conviction; this was especially true where, as here, the indictment was a plain, written, concise and definite statement of the essential facts constituting the offense charged. State v. Marmillion, 339 So. 2d 788, 1976 La. LEXIS 5064 (Nov. 8, 1976).

Law of principals did not have to be cited in an indictment. State v. Ralph, 336 So. 2d 836, 1976 La. LEXIS 4338 (June 21, 1976), overruled by State v. Berndt, 416 So. 2d 56, 1982 La. LEXIS 11381 (La. 1982).

Defect of substance as contemplated by La. Code Crim. Proc. Ann. art. 487 is intended to mean a defect which will work to the prejudice of the party accused; it has the same effect which an error in the citation of the statute or its omission from the indictment has under La. Code Crim. Proc. Ann. art. 464. Baton Rouge v. Norman, 290 So. 2d 865, 1974 La. LEXIS 3487 (Feb. 18, 1974).

After the defendant objected to an indictment charging him with simple kidnapping under La. Rev. Stat. Ann. § 14:45 it was error for the trial court to allow the state to orally amend the indictment to charge a violation of La. Rev. Stat. Ann. § 14:45(2). State v. Parrish, 272 So. 2d 321, 1973 La. LEXIS 5568 (Jan. 15, 1973).

Indictment or information must satisfy the constitutional requirement that the accused be informed of the nature and cause of the accusation, La. Const. 1921 art. 1 § 10 (now La. Const. art. I, § 13), without extrinsic explanation, and it must conform with requirements set out in La. Code Crim. Proc. Ann. art. 464. State v. Wright, 254 LA. 521, 225 So. 2d 201, 1969 La. LEXIS 3356 (June 27, 1969).

Indictment was fatally defective pursuant to former La. Rev. Stat. Ann.§ 15:227 (now La. Code Crim. Proc. Ann. art. 464) where it charged defendant with conspiracy, but did not charge her with the commission of any overt act in furtherance of the conspiracy. State v. George, 247 LA. 333, 170 So. 2d 861, 1965 La. LEXIS 2306 (Jan. 18, 1965).

Defendant’s constitutional right to be informed of the nature and cause of an accusation, pursuant to La. Const. 1921, art. I, § 10 (now La. Const. art. I, § 13) and former La. Rev. Stat. Ann. § 15:227 (now La. Code Crim Proc. Ann. art. 464), was preserved where the alleged uncertainty that an indictment did not sufficiently identify the trial or the stage thereof at which the alleged offense of public bribery occurred was merely formal and technical. State v. Viator, 246 LA. 809, 167 So. 2d 374, 1964 La. LEXIS 2702 (July 1, 1964).

An indictment for controlling, transporting, and attempting to conceal marijuana was not fatally defective where the indictment was based on, and followed the wording of, former La. Rev. Stat. Ann. § 40:962 (now La. Rev. Stat. Ann. § 40:966 et seq.) State v. Richard, 245 LA. 465, 158 So. 2d 828, 1963 La. LEXIS 2691 (Dec. 16, 1963), overruled in part by State v. Jackson, 308 So. 2d 265, 1975 La. LEXIS 3787 (La. 1975).

Indictment was valid, and did not violate La. Const. 1921, art. I, § 10 (now La. Const. art. I, § 13), where the indictment named defendant, charged him with negligently killing his victim contrary to the laws of Louisiana, and where the indictment named the victim and stated the time of the offense and the parish where the offense occurred. State v. Scheler, 243 LA. 443, 144 So. 2d 389, 1962 La. LEXIS 539 (June 29, 1962).

Pursuant to former La. Rev. Stat. Ann. § 15:227 (now La. Code Crim Proc. Ann. art. 464), indictment was not fatally defective where each and every element of the crime was set forth in the bill. State v. McCrory, 237 LA. 747, 112 So. 2d 432, 1959 La. LEXIS 1033 (June 1, 1959).

Although the information did not allege the ages of the vendor and vendee, the information was not fatally defective when the ages of the parties were not statutorily required, therefore under former La. Rev. Stat. Ann. § 15:227 (now La. Code Crim. Proc. Ann. art. 464), nothing further was required. State v. Kaufman, 234 LA. 673, 101 So. 2d 197, 1958 La. LEXIS 1133 (Mar. 17, 1958).

Indictment charging defendant with contributing to the delinquency of a minor, in violation of La. Rev. Stat. Ann. § 14:92, was not fatally defective under former La. Rev. Stat. Ann. § 15:227 (now La. Code Crim. Proc. Ann. art. 464) for failing to specifically allege intent; the crime was indictable regardless of defendant’s intent, so that so that was immaterial. State v. Hardy, 232 LA. 920, 95 So. 2d 499, 1957 La. LEXIS 1245 (May 6, 1957).

•• Informations

••• General Overview. — La. Code Crim. Proc. Ann. art. 464 applies to citation errors in bills of information as well as to citation errors in indictments. State v. August, 870 So. 2d 553, 2004 La. App. LEXIS 864 (Apr. 7, 2004).

Citation error in the bill of information did not prejudice defendant because the offense charged was uniformly referred to as “possession of more than 200 but less than 400 grams of cocaine,” which was the offense outlined in La. Rev. Stat. Ann. § 40:967(F)(1)(b); thus, pursuant to La. Code Crim. Proc. Ann. art. 464, the error in the citation in the bill of information charging defendant did not require any action by the appellate court. State v. August, 870 So. 2d 553, 2004 La. App. LEXIS 864 (Apr. 7, 2004).

In juvenile delinquency case, it was the recitation of facts in the petition, showing criminal conduct, which determined the offense being prosecuted, not the statutory citation, and since the petition did not include any allegation that the battery of a police officer occurred within a correctional facility or that the victim required medical attention per La. Rev. Stat. Ann. § 14:34.2, at most, defendant was only charged with the misdemeanor grade of the offense under La. Rev. Stat. Ann. § 14:34.2(B)(1). State ex rel. D. M., 851 So. 2d 1216, 2003 La. App. LEXIS 2199 (July 2, 2003).

Errors in a bill of information did not require a reversal of a conviction because the error did not mislead or prejudice defendant; the habitual offender bill contained the correct case number, division, and statutory citation of the felony for enhancement. State v. Stevenson, 839 So. 2d 340, 2003 La. App. LEXIS 79 (Jan. 28, 2003), writ denied by La. 2003-0833, 857 So. 2d 472, 2003 La. LEXIS 3173 (La. Oct. 31, 2003).

Bill of information was not in compliance with La. Code Crim. Proc. Ann. art. 464 where it charged defendant with violating La. Rev. Stat. Ann. § 14:94(A), but the record and the sentence imposed suggested that defendant was actually tried and convicted for violating La. Rev. Stat. Ann. § 14:94(F); because the defendant had a lack of actual notice as to his sentencing exposure, his constitutional right to be informed of the nature and cause of the accusation against him was violated. State v. Allen, 793 So. 2d 426, 2001 La. App. LEXIS 1855 (Aug. 1, 2001), affirmed in part and reversed in part by La. 2001-2494, 824 So. 2d 344, 2002 La. LEXIS 2167 (La. June 21, 2002).

Pursuant to La. Code Crim. Proc. Ann. art. 464, the bill of information, while not specifying the particular subsections of La. Rev. Stat. Ann. § 14:43.4 with which defendant was charged, adequately informed defendant of the nature and cause of the accusation against him and sufficiently comported with statutory requirements. State v. Michels, 726 So. 2d 449, 1999 La. App. LEXIS 10 (Jan. 13, 1999).

The bill of information against defendant was not defective under La. Const. art 1, § 13 and La. Code Crim. Proc. Ann. art. 464, where the language fully explained the offense and was not misleading. State v. Gaines, 707 So. 2d 1354, 1998 La. App. LEXIS 229 (Feb. 25, 1998), writ denied by La. 98-1039, 724 So. 2d 749, 1998 La. LEXIS 2802 (La. Sept. 18, 1998).

In all criminal prosecutions, the accused must be informed of the nature and cause of the accusation against him, and therefore the bill of information must be a plain, concise, and definite written statement of the essential facts constituting the offense charged. State v. Duncan, 667 So. 2d 1141, 1995 La. App. LEXIS 3536 (Dec. 15, 1995).

Although aggravated oral sexual battery in violation of former La. Rev. Stat. Ann. § 14:43.4 (now La. Rev. Stat. Ann. § 14:43.3) and molestation of a juvenile in violation of La. Rev. Stat. Ann. § 14:81.2 should not have been charged in the short form of indictment, and although the bills of information were insufficient because there was more than one way to commit each offense and defendant was not informed in which way he was charged with committing each crime, defendant did not raise the error pre-trial or on appeal and did not request a bill of particulars or file a motion to quash; therefore, the court assumed that he was adequately informed of the nature and cause of the accusations and his convictions were affirmed. State v. Dugas, 649 So. 2d 1193, 1995 La. App. LEXIS 174 (Feb. 1, 1995).

Bill of information charging defendant with possession with intent to distribute crack cocaine was unambiguous under La. Code Crim. Proc. Ann. art. 464 and was not rendered invalid by the inclusion of the word “crack” to describe the type of cocaine that defendant possessed. State v. Walker, 600 So. 2d 911, 1992 La. App. LEXIS 1818 (May 28, 1992), writ denied by 625 So. 2d 1056, 1993 La. LEXIS 2973 (La. 1993).

Pursuant to La. Code Crim. Proc. Ann. art. 464, defendant was not entitled to a reversal of his conviction although he was charged with molesting a juvenile under the wrong statutory citation, where defendant was not misled to his prejudice. State v. Thomas, 572 So. 2d 681, 1990 La. App. LEXIS 2959 (Dec. 18, 1990), writ denied by 604 So. 2d 994, 1992 La. LEXIS 2798 (La. 1992).

Accused had to be informed of the nature and cause of the accusation against him, and when a person was charged with a felony, a prosecution had to be initiated by a grand jury indictment or a bill of information, and, with the State’s permission, a defendant could plead guilty to a lesser offense that was included in the offense charged in the bill of information, and, with the consent of the State, could plead guilty to a crime that was not responsive to the original bill of information as long as there was a new or written amended bill of information; thus, where a defendant who was charged with possession of 28 grams or more of cocaine, La. Rev. Stat. Ann. § 40:967(F), was permitted to plead guilty to possession of cocaine with intent to distribute, La. Rev. Stat. Ann. § 40:967(A)(1), which were both felonies, the guilty plea was invalid. State v. Porterfield, 524 So. 2d 1363, 1988 La. App. LEXIS 902 (Apr. 19, 1988), vacated by 541 So. 2d 909, 1988 La. App. LEXIS 2872 (La.App. 1 Cir. 1988).

Because La. Code Crim. Proc. Ann. arts. 384 and 464 required a bill of information to be written, a later written multiple bill did not cure the defect when a district court adjudged defendant a multiple offender based upon the State’s oral multiple bill of information. State v. Riggins, 508 So. 2d 918, 1987 La. App. LEXIS 9600 (June 3, 1987).

Because La. Code Crim. Proc. Ann. art. 464 requires that a bill of information be a plain, concise, and definite written statement of the essential facts constituting the offense charged, there can be no oral bill of information. State v. Scott, 499 So. 2d 1248, 1986 La. App. LEXIS 8513 (Dec. 9, 1986).

Pursuant to La. Code Crim. Proc. Ann. art. 464 the failure to include the statutory designation for simple burglary in the bill of information charging defendant with simple burglary of a vehicle was not grounds for a dismissal or a reversal of his conviction, where defendant did not express any doubt as to the nature of the charge, did not object to the format of the information, and was not misled by the omission of the statutory citation. State v. Stewart, 498 So. 2d 236, 1986 La. App. LEXIS 8308 (Nov. 12, 1986).

The State could not charge defendant with possession of one controlled dangerous substance and obtain a conviction by erroneously proving another. State v. Guillory, 447 So. 2d 1214, 1984 La. App. LEXIS 8395 (Mar. 13, 1984).

Trial court did not err in overruling defendant’s objection to the a bill of information that erroneously set forth the statute for resisting arrest because defendant failed to make a showing of surprise or prejudice. La. Code Crim. Proc. Ann. art. 464. State v. Sims, 426 So. 2d 148, 1983 La. LEXIS 9557 (Jan. 10, 1983).

Defendant’s convictions for committing sexual offenses were proper where he received adequate notice of the charges waged against him in the indictment as required by La. Code Crim. Proc. Ann. art. 464. State v. Storms, 406 So. 2d 135, 1981 La. LEXIS 10317 (Sept. 28, 1981).

Bill of information which cited to the statute which defendant was charged with violating and gave the location of the alleged burglary was sufficient, where the statute set forth the requisite intent element, and defendant could have sought a bill of particulars if he needed further information. State v. Pichler, 355 So. 2d 1302, 1978 La. LEXIS 7263 (Mar. 6, 1978).

Where a defendant objects to a bill of information prior to verdict by moving to quash the bill of information, he thus preserves his procedural right to assign error to the trial court’s ruling. State v. Pichler, 355 So. 2d 1302, 1978 La. LEXIS 7263 (Mar. 6, 1978).

Where the bill of information did not charge that defendant’s employment of “B-girls” to solicit patrons for drinks occurred on or about the licensed premises, which was an essential element of the crime under former La. Rev. Stat. Ann. § 26:88 (now La. Rev. Stat. Ann. § 26:90), defendant’s conviction and sentence were set aside pursuant to La. Code Crim. Proc. Ann. art. 464. State v. Guillory, 284 So. 2d 595, 1973 La. LEXIS 6287 (Oct. 29, 1973).

Criminal mischief in violation of La. Rev. Stat. Ann. § 14:59(7) could not be charged by the short form, but had to be charged by the long form bill of information per La. Code Crim. Proc. Ann. art. 464; a sentence had to be annulled and set aside because the bill of information was patently erroneous. State v. Wells, 283 So. 2d 245, 1973 La. LEXIS 6346 (Sept. 24, 1973).

Even though defendant had not challenged an information for aggravated arson in the trial court, the court could reverse the conviction on account of the failure of the bill to allege that it was foreseeable that human life might be endangered. State v. Raby, 259 LA. 909, 253 So. 2d 370, 1971 La. LEXIS 3989 (Oct. 8, 1971), overruled in part by State v. James, 305 So. 2d 514, 1974 La. LEXIS 4652 (La. 1974).

Indictment or information must satisfy the constitutional requirement that the accused be informed of the nature and cause of the accusation, La. Const. 1921 art. 1 § 10 (now La. Const. art. I, § 13), without extrinsic explanation, and it must conform with requirements set out in La. Code Crim. Proc. Ann. art. 464. State v. Wright, 254 LA. 521, 225 So. 2d 201, 1969 La. LEXIS 3356 (June 27, 1969).

Defendant was not entitled to reversal of his conviction for wilfully and unlawfully delivering a central nervous system stimulant; district attorney was not required to consolidate four separate indictments arising out of a single arrest, and the information stated every fact and circumstance necessary to constitute the offense as required by former La. Rev. Stat. Ann. § 15:227 (now La. Code Crim. Proc. Ann. art. 464). State v. Ford, 245 LA. 490, 159 So. 2d 129, 1963 La. LEXIS 2693 (Dec. 16, 1963), writ of certiorari denied by 379 U.S. 10, 85 S. Ct. 80, 13 L. Ed. 2d 22, 1964 U.S. LEXIS 415 (1964).

Supreme court granted defendants’ motion to quash information and set aside their convictions and sentences for participation in peaceful segregation protest; obstructing sidewalk and disturbing peace elements were not all factually stated as required by former La. Rev. Stat. Ann. § 15:227 (now La. Code Crim. Proc. Ann. art. 464), and La. Const. art. I, § 10 (now La. Const. art. I, § 13). State v. Smith, 243 LA. 656, 146 So. 2d 152, 1962 La. LEXIS 551 (Nov. 5, 1962).

Pursuant to former La. Rev. Stat. Ann. § 15:227 (now La. Code Crim Proc. Ann. art. 464), indictment was not fatally defective where each and every element of the crime was set forth in the bill. State v. McCrory, 237 LA. 747, 112 So. 2d 432, 1959 La. LEXIS 1033 (June 1, 1959).

Although the information did not allege the ages of the vendor and vendee, the information was not fatally defective when the ages of the parties were not statutorily required, therefore under former La. Rev. Stat. Ann. § 15:227 (now La. Code Crim. Proc. Ann. art. 464), nothing further was required. State v. Kaufman, 234 LA. 673, 101 So. 2d 197, 1958 La. LEXIS 1133 (Mar. 17, 1958).

Defendant was convicted of the sale of intoxicating liquors, in violation of a local ordinance, and appealed denial of his motion in arrest of judgment, in which he asserted the information upon which he was charged was insufficient; on appeal, the court upheld denial of the motion, finding the information was adequate. State v. Clements, 234 LA. 631, 100 So. 2d 892, 1958 La. LEXIS 1128 (Feb. 10, 1958).

Where defendant was charged, convicted, and sentenced for aggravated burglary under La. Rev. Stat. Ann. § 14:60, his motion to arrest judgment should have been granted because the charging bill of information averred that defendant entered the inhabited dwelling with the intent to commit a felony, but under former La. Rev. Stat. Ann. § 15:227 (now La. Code Crim. Proc. Ann. art. 464), the bill of information was insufficient because it failed to apprise defendant of the felony that he intended to commit; as set forth in La. Const. 1921, art. I § 10 (now La. Const. art. I, § 13), it was essential that the information inform an accused of the nature and cause of the accusation against him. State v. Franks, 230 LA. 465, 89 So. 2d 39, 1956 La. LEXIS 1433 (June 11, 1956).

•• Superseding Instruments

••• General Overview. — Where prior to amendment, the bill of information clearly stated that defendant was being charged with armed robbery, it gave the date and location of the robbery, the amount of money taken, and the type of weapon used, but erroneously listed the bank as the victim rather than the bank tellers, defendant was not prejudiced by amendment of the bill of information by changing the name of the victims. State v. Woods, 713 So. 2d 1231, 1998 La. App. LEXIS 2247 (June 29, 1998), writ denied by La. 98-3041, 741 So. 2d 1281, 1999 La. LEXIS 917 (La. Apr. 1, 1999).

After the defendant objected to an indictment charging him with simple kidnapping under La. Rev. Stat. Ann. § 14:45 it was error for the trial court to allow the state to orally amend the indictment to charge a violation of La. Rev. Stat. Ann. § 14:45(2). State v. Parrish, 272 So. 2d 321, 1973 La. LEXIS 5568 (Jan. 15, 1973).

• Discovery & Inspection

•• Bills of Particulars

••• General Overview. — Trial court did not err in quashing the “including, but not limited to” language in four counts of an indictment, because the challenged language would allow the State to submit proof as to conduct that had not been specified in either the indictment or the bill of particulars. State v. Odom, 861 So. 2d 187, 2003 La. App. LEXIS 1901 (June 27, 2003).

Regarding a public bribery count, the trial court correctly limited the charged conduct to that involving a particular briber between particular dates based upon the bill of particulars, but the trial court erred in limiting the allegations that were within the pertinent time period. State v. Odom, 861 So. 2d 187, 2003 La. App. LEXIS 1901 (June 27, 2003).

Prosecution of two defendants for illegal storage of hazardous waste was properly dismissed when the State failed to file a bill of particulars or provide the defendants sufficient information regarding the identification of the alleged hazardous waste and the manner in which the hazardous waste was illegally stored in order to allow the defendants to prepare an adequate defense. State v. Warren, 700 So. 2d 1297, 1997 La. App. LEXIS 2301 (Sept. 24, 1997).

• Guilty Pleas

•• General Overview. — Accused had to be informed of the nature and cause of the accusation against him, and when a person was charged with a felony, a prosecution had to be initiated by a grand jury indictment or a bill of information, and, with the State’s permission, a defendant could plead guilty to a lesser offense that was included in the offense charged in the bill of information, and, with the consent of the State, could plead guilty to a crime that was not responsive to the original bill of information as long as there was a new or written amended bill of information; thus, where a defendant who was charged with possession of 28 grams or more of cocaine, La. Rev. Stat. Ann. § 40:967(F), was permitted to plead guilty to possession of cocaine with intent to distribute, La. Rev. Stat. Ann. § 40:967(A)(1), which were both felonies, the guilty plea was invalid. State v. Porterfield, 524 So. 2d 1363, 1988 La. App. LEXIS 902 (Apr. 19, 1988), vacated by 541 So. 2d 909, 1988 La. App. LEXIS 2872 (La.App. 1 Cir. 1988).

• Scienter

•• General Overview. — Indictment charging defendant with contributing to the delinquency of a minor, in violation of La. Rev. Stat. Ann. § 14:92, was not fatally defective under former La. Rev. Stat. Ann. § 15:227 (now La. Code Crim. Proc. Ann. art. 464) for failing to specifically allege intent; the crime was indictable regardless of defendant’s intent, so that so that was immaterial. State v. Hardy, 232 LA. 920, 95 So. 2d 499, 1957 La. LEXIS 1245 (May 6, 1957).

•• Knowledge. — Even though defendant had not challenged an information for aggravated arson in the trial court, the court could reverse the conviction on account of the failure of the bill to allege that it was foreseeable that human life might be endangered. State v. Raby, 259 LA. 909, 253 So. 2d 370, 1971 La. LEXIS 3989 (Oct. 8, 1971), overruled in part by State v. James, 305 So. 2d 514, 1974 La. LEXIS 4652 (La. 1974).

• Sentencing

•• Guidelines

••• Adjustments & Enhancements

•••• Criminal History

••••• General Overview. — Errors in a bill of information did not require a reversal of a conviction because the error did not mislead or prejudice defendant; the habitual offender bill contained the correct case number, division, and statutory citation of the felony for enhancement. State v. Stevenson, 839 So. 2d 340, 2003 La. App. LEXIS 79 (Jan. 28, 2003), writ denied by La. 2003-0833, 857 So. 2d 472, 2003 La. LEXIS 3173 (La. Oct. 31, 2003).

• Postconviction Proceedings

•• Arrest of Judgment. — Defendant was convicted of the sale of intoxicating liquors, in violation of a local ordinance, and appealed denial of his motion in arrest of judgment, in which he asserted the information upon which he was charged was insufficient; on appeal, the court upheld denial of the motion, finding the information was adequate. State v. Clements, 234 LA. 631, 100 So. 2d 892, 1958 La. LEXIS 1128 (Feb. 10, 1958).

• Appeals

•• General Overview. — Where defendant’s information was defective under former La. Rev. Stat. Ann. § 15:405 (now La. Code Crim. Proc. Ann. art 815), the verdict against him was of no effect; information merely accused defendant of simple burglary of a bar and did not state every fact and circumstance necessary to constitute the offense as required by former La. Rev. Stat. Ann. § 15:227 (now La. Code Crim. Proc. Ann. art. 464). State v. Broussard, 233 LA. 866, 98 So. 2d 218, 1957 La. LEXIS 1355 (Nov. 12, 1957).

•• Reversible Errors

••• General Overview. — La. Code Crim. Proc. Ann. art. 464 applies to citation errors in bills of information as well as to citation errors in indictments. State v. August, 870 So. 2d 553, 2004 La. App. LEXIS 864 (Apr. 7, 2004).

At the time of defendant’s indictment, La. Rev. Stat. Ann. § 14:30 was the only statute dealing with the crime of murder, and it was clear from references at trial that defendant was aware of the substance of the charge against defendant; thus, the omission of the statute number, having caused no prejudice to defendant, was not reversible error. State v. Washington, 457 So. 2d 852, 1984 La. App. LEXIS 9621 (Oct. 9, 1984).

Although the state did not cite in the indictment the statute under which a defendant was charged with second degree murder, La. Rev. Stat. Ann. § 14:30.1, it was not ground for reversal given that the defendant was not prejudiced. State v. Heath, 447 So. 2d 570, 1984 La. App. LEXIS 8318 (Feb. 28, 1984), writ of certiorari denied by 448 So. 2d 1302, 1984 La. LEXIS 8734 (La. 1984).

Criminal mischief in violation of La. Rev. Stat. Ann. § 14:59(7) could not be charged by the short form, but had to be charged by the long form bill of information per La. Code Crim. Proc. Ann. art. 464; a sentence had to be annulled and set aside because the bill of information was patently erroneous. State v. Wells, 283 So. 2d 245, 1973 La. LEXIS 6346 (Sept. 24, 1973).

•• Reviewability

••• Preservation for Review

•••• General Overview. — Error in the statutory citation was not grounds for dismissal of an indictment or for reversal of a conviction where defendant did not express any doubt as to the nature of the charge and did not object to the format of the information. State v. Jordan, 489 So. 2d 994, 1986 La. App. LEXIS 7081 (May 28, 1986).

Where a defendant objects to a bill of information prior to verdict by moving to quash the bill of information, he thus preserves his procedural right to assign error to the trial court’s ruling. State v. Pichler, 355 So. 2d 1302, 1978 La. LEXIS 7263 (Mar. 6, 1978).

•• Standards of Review

••• Harmless & Invited Errors

•••• General Overview. — Although the habitual offender bill of information contained an error, where the error did not prejudice defendant and did not mislead him in any way as articulated by La. Code Crim. Proc. Ann. art. 464, reversal was not required. State v. Brooks, 633 So. 2d 816, 1994 La. App. LEXIS 389 (Feb. 25, 1994), writ of certiorari denied by La. 94-1939, 678 So. 2d 548, 1996 La. LEXIS 2220 (La. Sept. 3, 1996).

ENVIRONMENTAL LAW

• Hazardous Wastes & Toxic Substances

•• Treatment, Storage & Disposal. — Prosecution of two defendants for illegal storage of hazardous waste was properly dismissed when the State failed to file a bill of particulars or provide the defendants sufficient information regarding the identification of the alleged hazardous waste and the manner in which the hazardous waste was illegally stored in order to allow the defendants to prepare an adequate defense. State v. Warren, 700 So. 2d 1297, 1997 La. App. LEXIS 2301 (Sept. 24, 1997).

FAMILY LAW

• Delinquency & Dependency

•• Delinquency Proceedings. — In juvenile delinquency case, it was the recitation of facts in the petition, showing criminal conduct, which determined the offense being prosecuted, not the statutory citation, and since the petition did not include any allegation that the battery of a police officer occurred within a correctional facility or that the victim required medical attention per La. Rev. Stat. Ann. § 14:34.2, at most, defendant was only charged with the misdemeanor grade of the offense under La. Rev. Stat. Ann. § 14:34.2(B)(1). State ex rel. D. M., 851 So. 2d 1216, 2003 La. App. LEXIS 2199 (July 2, 2003).

GOVERNMENTS

• State & Territorial Governments

•• Licenses. — Absence of an allegation that defendant was the holder of a retail dealer’s permit or the agent, associate, employee, representative, or servant of the permittee rendered the bill of information fatally defective under former La. Rev. Stat. Ann. § 15:227 (now La. Code Crim. Proc. Ann. art. 464) because it did not charge the offense of permitting “B drinking” under former La. Rev. Stat. Ann. § 26:88(7) or § 26:285(8) (now La. Rev. Stat. Ann. §§ 26:90 and 26:286, respectively). State v. Daye, 243 LA. 725, 146 So. 2d 786, 1962 La. LEXIS 559 (Nov. 5, 1962).

Art. 465. Specific indictment forms.

A. The following forms of charging offenses may be used, but any other forms authorized by this title may also be used:

1. Abortion—A.B. committed abortion on C.D.

2. Aggravated Arson—A.B. committed aggravated arson of a dwelling (or structure, watercraft, or movable, as the case may be). If the words “belonging to another and with the damage amounting to __________ dollars” are added, simple arson will be included in the charge.

3. Simple Arson—A.B. committed simple arson of __________ (state the property burned or damaged) with the damage amounting to __________ dollars.

4. Arson with Intent to Defraud—A.B. committed arson of __________ (state the property burned or damaged) with intent to defraud C.D.

5. Aggravated Assault—A.B. assaulted C.D. with a dangerous weapon.

6. Simple Assault—A.B. assaulted C.D.

7. Attempt—A.B. attempted to __________ (commit theft of one rifle—state property subject of the theft; rob C.D.; or murder C.D.; as the case may be).

8. Aggravated Battery—A.B. committed a battery with a dangerous weapon upon C.D.

9. Simple Battery—A.B. committed a battery upon C.D.

10. Bigamy—A.B. committed bigamy with C.D.

11. Public Bribery—A.B. committed public bribery by giving (or offering to give) __________ dollars (or describe property) to C.D., __________, (state official status of person bribed); or, A.B., __________, (state official status of A.B.) committed public bribery by receiving (or offering to receive) __________ dollars (or describe property) from C.D.

12. Bribery of Voters—A.B. bribed C.D., a voter, by giving him (or offering him) __________ dollars (or describe property); or A.B., a voter, committed bribery of voters by receiving (or offering to receive) __________ dollars (or describe property) from C.D.

13. Aggravated Burglary—A.B. committed aggravated burglary of the dwelling of C.D.; or A.B. committed aggravated burglary of a warehouse (or other structure, watercraft, or movable, as the case may be) belonging to C.D.

14. Simple Burglary—A.B. committed simple burglary of the houseboat (or other structure, watercraft, or movable, as the case may be) belonging to C.D.

15. Carnal Knowledge of a Juvenile—A.B. committed carnal knowledge of C.D., a juvenile.

16. Crime Against Nature—A.B. committed crime against nature with C.D. by __________ (describe the act).

17. Criminal Conspiracy—A.B. conspired with C.D. to __________ (commit theft of one rifle—state property subject of the theft; murder E.F.; or rob E.F.; as the case may be).

18. Aggravated Criminal Damage to Property—A.B. committed aggravated criminal damage to __________ (state the structure, watercraft, or movable). If the words “belonging to another and with the damage amounting to __________ dollars” are added, simple criminal damage to property will be included in the charge.

19. Simple Criminal Damage to Property—A.B. committed simple criminal damage to __________ (state the property damaged) with the damage amounting to __________ dollars.

20. Damage to Property with Intent to Defraud—A.B. damaged __________ (state the property damaged) with intent to defraud C.D.

21. Cruelty to Juveniles—A.B. committed cruelty to C.D., a juvenile, by __________ (describe act of cruelty).

22. Aggravated Escape—A.B. committed aggravated escape from C.D., a __________ (state official status of person escaped from); or A.B. committed aggravated escape from __________ (state place of official detention).

23. Simple Escape—A.B. escaped from C.D., a __________ (state official status of person escaped from); or A.B. escaped from __________ (state place of official detention).

24. Forgery—A.B. forged a __________ (promissory note, or other instrument) by __________ (state nature of defendant’s act).

25. False Imprisonment—A.B. falsely imprisoned C.D.

26. Incest—A.B. committed incest with C.D., his __________ (state relationship).

27. Public Intimidation—A.B. committed public intimidation upon C.D., a __________ (state official status of person intimidated).

28. Issuing Worthless Checks—A.B. issued a worthless check to __________ (state name of payee) in the amount of __________ dollars.

29. Aggravated Kidnapping—A.B. committed aggravated kidnapping of C.D.

30. Simple Kidnapping—A.B. kidnapped C.D.

31. First Degree Murder—A.B. committed first degree murder of C.D.

32. Second Degree Murder—A.B. committed second degree murder of C.D.

33. Manslaughter—A.B. unlawfully killed C.D.

34. Negligent Homicide—A.B. negligently killed C.D.

35. Negligent Injuring—A.B. negligently injured C.D.

36. Perjury—A.B. committed perjury on the trial of C.D. for a felony (or on the trial of C.D. for a misdemeanor; or in a civil case between C.D. and E.F.; or at a __________ hearing; as the case may be) by testifying as follows: __________ (set forth the testimony).

37. False Swearing—A.B. made a false statement under oath for __________ (set forth purpose of making the statement) as follows: __________ (set forth the false statement).

38. Prostitution—A.B. committed prostitution.

39. Aggravated Rape—A.B. committed aggravated rape upon C.D.

40. Simple Rape—A.B. committed simple rape upon C.D.

41. Receiving Stolen Things—A.B. received stolen things, viz., __________ (state property received) of a value of __________ dollars.

42. Armed Robbery—A.B., while armed with a dangerous weapon, robbed C.D.

43. Simple Robbery—A.B. robbed C.D.

44. Theft—A.B. committed theft of __________ (state property stolen) of a value of __________ dollars.

45. Theft of Cattle, etc.—A.B. committed theft of __________ (describe animal or animals stolen).

46. Unauthorized Use of Movables—A.B. committed unauthorized use of __________ (describe the movable).

B. The indictment, in addition to the necessary averments of the appropriate specific form hereinbefore set forth, may also include a statement of additional facts pertaining to the offense charged. If this is done it shall not affect the sufficiency of the specific indictment form authorized by this article. (Amended by Acts 1973, No. 128, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The short form indictment, authorized by Art. 235 of the 1928 Louisiana Code of Criminal Procedure and by Sec. 188 of the A.L.I. Code of Criminal Procedure, provides effective relief from the technicalities of the old common law rules. The forms authorized by this article are permissive and do not preclude the use of more complete forms in conformity with Art. 464. The basic function of the specific indictment forms is to inform the accused of the crime charged, reserving a recital of the details of the offense for the bill of particulars, which is not subject to the same rules of strict construction as the indictment. This precludes use of the indictment as a vehicle for a battle of wits between the draftsman and a defense counsel who seeks to checkmate the state by reason of some inadvertent and often highly technical omission. Jurisprudence from other states has almost universally upheld short form indictments. Comment, The Short Form Indictment, 6 La. L. Rev. 78 (1944). However, there has been a very serious question as to how extensive a use of the shorter specific forms may validly be authorized. The scope of this article is drawn against the background of the Louisiana jurisprudence and especially Chief Justice Fournet’s thorough and scholarly discussion of the problem in State v. Straughan, 229 La. 1036, 87 So.2d 523 (1956). Prior to that decision the Louisiana Supreme Court upheld short form indictments for murder [State v. White, 172 La. 1045, 136 So. 47 (1931)], theft [State v. Pete, 206 La. 1078, 20 So.2d 368 (1944)], aggravated rape [State v. Chanet, 209 La. 410, 24 So.2d 670 (1946)], and manslaughter [State v. Nichols, 216 La. 622, 44 So.2d 318 (1950)]. It is significant that although all of those offenses can be committed in several ways, each has a well-understood meaning and scope. A 1944 amendment of Louisiana’s former Art. 235 extended the short forms to all Criminal Code crimes, by providing that it would be sufficient to charge the defendant by using the name and article number of the offense committed. Accord: A.L.I. Code of Criminal Procedure,§154(a). In the Straughan case, an indictment drawn pursuant to the 1944 amendment sought to charge by name and article number the multifarious and purely statutory crime of gambling. It was held to be insufficient. The Straughan decision has been carefully studied, for it is important that the above article provide specific indictment forms that will meet the test of constitutionality laid down in the decision. It is logical to conclude that the supreme court will continue to sustain the validity of specific short forms for well understood crimes, but has drawn the line upon the charging by name and article number of multifarious and purely statutory crimes, such as gambling or obscenity. Shortly after the Straughan case, specific short form indictments were upheld for attempted murder [State v. Elias, 234 La. 1, 99 So.2d 1 (1958)], murder [State v. Eyer, 237 La. 45, 110 So.2d 521 (1959)], and negligent homicide [State v. Coleman, 236 La. 629, 108 So.2d 534 (1959)]. Subsequent supreme court cases have continued this pattern of decision.

(b) In view of the Straughan case, this article is limited to a statement of specific forms for a number of important and well-understood crimes, and the general 1944 provision for charging all Criminal Code offenses by name and article number is omitted. Those specific forms, under Art. 235 of the 1928 Code, which have been upheld by the supreme court are continued. The specific forms added have been carefully studied by the Advisory Committee and Council of the Law Institute for conformity with the general principles announced in the Straughan case. Specific forms for such well-understood crimes as abortion, bigamy, carnal knowledge of a juvenile, crime against nature, cruelty to juveniles, incest, prostitution, and unauthorized use of movables provide adequate notice to the defendant by which he can fully understand the nature of the charge, and he may procure details as to the alleged method of commission through a bill of particulars.

Specific forms for arson have been added. The arson offenses, like rape and manslaughter, have well-understood meanings. The second sentence of the aggravated arson form is to insure those special allegations which are essential if simple arson is to be a responsive verdict under Art. 814, i.e., that the property damaged belongs to another and the amount of damage done. It is significant that the severity of the penalty for simple arson varies according to the amount of damage done, and the outside limit will be that stated in the indictment. The severity of the penalty for simple arson varies according to whether the damage amounts to $500 or more; therefore, a verdict of guilty of simple arson must contain a finding of the amount of damage.

Forms for the three grades of criminal damage to property have been added.

Specific forms for the well-understood crimes of public bribery and bribery of voters provide essential information as to the identity of the person bribed and the nature of the bribe.

The forms for aggravated and simple escape charge crimes of a well-defined nature and provide essential information as to the officer, or place of official detention, from which the escape was made. The form for aggravaged escape follows the pattern of other specific forms for aggravated offenses by including the meaningful term “aggravated” in the indictment, thus informing the defendant of the serious nature of the charge.

Public intimidation is a clearly defined offense, and the specific form requires a description of the official status of the person intimidated. The means employed in committing the crime, as in murder or man-slaughter charges, is obtainable by a bill of particulars.

The important specific form for issuing worthless checks requires that the amount of the check and the name of the payee be stated. The payee of the check may be either a natural or an artificial person (corporation).

Short forms for both aggravated and simple kidnapping are provided, following the usual method of stating the aggravated and simple forms of the offense. Art. 235 of the 1928 Code of Criminal Procedure, as amended in 1942 when the Criminal Code was adopted, provided only a short form for aggravated kidnapping. There must have been an in-advertent omission in the 1942 short form provision, since simple kidnapping was omitted and the aggravated kidnapping form made no mention of the aggravating element.

Short forms for murder and manslaughter have been consistently upheld. State v. White, 172 La. 1045, 136 So. 47 (1931) (for murder); State v. Nichols, 216 La. 622, 44 So.2d 318 (1950) (for manslaughter). Continuation of these specific forms renders unnecessary the special provision of Art. 248 of the 1928 Code, which provided that it was not necessary to set forth the manner in which nor the means by which the death was caused in criminal homicide indictments. The specific forms for murder, manslaughter, and negligent homicide do not require such allegations.

The form for negligent injuring conforms with the short form for negligent homicide which was upheld in State v. Heiman, 227 La. 235, 79 So.2d 78 (1955). The form of criminal negligence causing the injury or death is a matter which is readily obtainable by a bill of particulars. The matter of immediate importance to the defendant is that he is being charged with a negligent, rather than intentional, injury or homicide.

Specific forms for perjury and false swearing replace Art. 250 of the 1928 Code of Criminal Procedure, which specified the contents of a perjury or false swearing indictment. The basic purpose of both forms is to eliminate numerous detailed allegations which might otherwise be urged as essential to a valid indictment. The A.L.I. Commentary to specific perjury and false swearing forms cites Louisiana and thirty-eight other states as having similar statutes.

The form for receiving stolen things is very similar to the previously upheld short form for theft. State v. Pete, supra. Both the property received and its value must be set forth in the charge. In both receiving and theft the value is stated as being “in excess of dollars.” This makes it clear that the jury is not required to find the exact value of the thing stolen. In petty cases, for example, the indictment could state that the property received was “of a value in excess of five dollars” or of some other amount that would be clearly established by the evidence.

(c) Consideration was given to preparing special forms for the crime of narcotics violation, which is difficult to charge. Also, a special gambling form was attempted. However, in view of the multiple methods of commission of those and similar crimes, a special form would either be so complicated as to be of little help or would be insufficient under the Straughan decision. They are crimes for which the general rule of Art. 464 offers the better solution. The formulation of a specific defamation form, similar to Art. 247 of the 1928 Code, was considered but found to be impractical and of slight utility.

(d) The last paragraph of this article, copied almost verbatim from amended Art. 235 of the 1928 Code, specifically authorizes the inclusion of additional particulars of the offense without affecting the sufficiency of the short form indictment. It enables the district attorney to avoid the delay incidental to a bill of particulars by including all essential details of the crime in the indictment itself.

(e) The last paragraph of Art. 235 of the 1928 Code, authorizing the judge to order a bill of particulars, is omitted. The general authorization for a bill of particulars in Art. 484 applies to all indictments; there is no need for a special provision in the above article.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — La. Code Crim. Proc. Ann. art. 465 required the naming of the victim in the short form indictment for aggravated assault, but La. Code Crim. Proc. Ann. art. 473 would require an indictment for aggravated assault to name the victim; thus, an indictment that did not name the victim of an aggravated assault by name was held defective on review by the state supreme court. State v. Dozier, 258 LA. 323, 246 So. 2d 187, 1971 La. LEXIS 4533 (Mar. 29, 1971), overruled in part by State v. Guillory, 404 So. 2d 453, 1981 La. LEXIS 10290, 1981 La. LEXIS 10425 (La. 1981).

••• Kidnapping

•••• General Overview. — Defendant was properly charged with aggravated kidnapping by the short form indictment, and the indictment’s failure to state specific intent did not make the indictment defective. State v. Gibson, 460 So. 2d 689, 1984 La. App. LEXIS 10343 (Nov. 20, 1984), writ of certiorari denied by 464 So. 2d 1376, 1985 La. LEXIS 8150 (La. 1985).

••• Robbery

•••• General Overview. — At the time of defendants’ trial for armed robbery, only “capital cases” were required by La. Code Crim. Proc. Ann. art. 382 to be instituted by grand jury indictment, and incorporation in the bill of information of the language of the short form indictment set forth in La. Code Crim. Proc. Ann. art. 465(42) was constitutional. State v. Monk, 315 So. 2d 727, 1975 La. LEXIS 4871 (June 23, 1975).

Defendant was properly convicted of armed robbery where the short form bill of information for charging armed robbery fulfilled the constitutional guarantee that an accused was to be informed of the nature and cause of the accusation and the bill complied with the short form for armed robbery, despite stating more information than the form required, such as the type of weapon with which defendant was armed and the amount of money stolen. State v. Howard, 243 LA. 971, 149 So. 2d 409, 1963 La. LEXIS 2177 (Jan. 14, 1963).

•• Homicide

••• Involuntary Manslaughter

•••• General Overview. — Indictment was valid where it named defendant, charged him with negligently killing his victim contrary to the laws of Louisiana, named the victim, and stated the time of the offense and the parish where the offense occurred. State v. Scheler, 243 LA. 443, 144 So. 2d 389, 1962 La. LEXIS 539 (June 29, 1962).

•• Miscellaneous Offenses

••• Escape

•••• General Overview. — Where two defendants argued that, once a juvenile court obtained jurisdiction over them by virtue of an adjudication of delinquency, the juvenile court retained jurisdiction as to all their criminal conduct until they reached the age of 21, their reliance on former La. Rev. Stat. Ann. §§ 13:1569 and 13:1570 (now La. Child. Code Ann. arts. 116 and 305), was misplaced, because their crime of simple escape from the Louisiana Training Institute was committed after they reached the age of 17 and they were legally confined in the Institute within the meaning of La. Rev. Stat. Ann. § 14:110. State v. Emerson, 345 So. 2d 1148, 1977 La. LEXIS 5643 (Apr. 11, 1977).

Short form information filed pursuant to La. Code Crim. Proc. Ann. art. 465, which charged defendant with simple escape, was fatally defective because the allegation that there was an escape from an institute where defendant had been committed as a juvenile did not satisfy the short form requirement that the escape be from a place of official detention; hence, on appeal the court affirmed the district court’s ruling, which granted defendant’s motion to quash the information. State v. Williams, 301 So. 2d 327, 1974 La. LEXIS 4303 (Oct. 11, 1974).

••• Perjury

•••• General Overview. — Defendant’s motion to quash his perjury indictment should have been denied pursuant to La. Rev. Stat. Ann. § 14:123, because the indictment directly alleged that the false testimony was material to an issue or question in controversy and complied with the requisites established by La. Code Crim. Proc. Ann. art. 465(36) for a perjury indictment. State v. Sacco, 527 So. 2d 471, 1988 La. App. LEXIS 1326 (June 7, 1988).

•• Property Crimes

••• Burglary & Criminal Trespass

•••• General Overview. — Defendant’s indictment charging him with aggravated burglary in violation of La. Rev. Stat. Ann. § 14:60 was drawn precisely according to the form prescribed for the crime by La. Code Crim. Proc. Ann. art. 465(13); hence, defendant’s right under La. Const. 1921, art. I, § 10 (now La. Const. art. I, § 13) to have notice of the charge against him was not violated, and on appeal the court affirmed his conviction and sentence. State v. Moore, 302 So. 2d 284, 1974 La. LEXIS 4349 (Oct. 28, 1974).

••• Forgery

•••• General Overview. — Charge of forgery against a defendant was brought by a short form of indictment under the provisions of former La. Rev. Stat. Ann. § 15:235 (now La. Code Crim. Proc. Ann. art. 465), making it unnecessary to allege that the offense was committed with intent to defraud. State v. Thompson, 228 LA. 342, 82 So. 2d 33, 1955 La. LEXIS 1367 (June 30, 1955).

••• Larceny & Theft

•••• General Overview. — Bill of information charging defendant with the theft of hogs, which carried a 10-year maximum sentence, and citing La. Rev. Stat. Ann. § 14:67.1 was not a charge for theft, which carried a two-year maximum sentence, although it initially referred simply to “theft” and alleged the hogs’ value to be $150; the value allegation was not required La. Code Crim. Proc. Ann. art. 465, and was to be disregarded as surplusage pursuant to La. Code Crim. Proc. Ann. art. 486. State v. Jones, 347 So. 2d 200, 1977 La. LEXIS 5547 (June 20, 1977).

•• Sex Crimes

••• Sexual Assault

•••• General Overview. — Inclusion of the victim’s date of birth in the indictment did not affect the sufficiency of the specific indictment for forcible rape authorized under the terms of La. Code Crim. Proc. Ann. art. 465. State v. Straughter, 727 So. 2d 1283, 1999 La. App. LEXIS 361 (Feb. 10, 1999), writ denied by La. 99-0704, 747 So. 2d 14, 1999 La. LEXIS 2024 (La. July 2, 1999).

• Juvenile Offenders

•• Sentencing

••• Confinement Practices. — Where two defendants argued that, once a juvenile court obtained jurisdiction over them by virtue of an adjudication of delinquency, the juvenile court retained jurisdiction as to all their criminal conduct until they reached the age of 21, their reliance on former La. Rev. Stat. Ann. §§ 13:1569 and 13:1570 (now La. Child. Code Ann. arts. 116 and 305), was misplaced, because their crime of simple escape from the Louisiana Training Institute was committed after they reached the age of 17 and they were legally confined in the Institute within the meaning of La. Rev. Stat. Ann. § 14:110. State v. Emerson, 345 So. 2d 1148, 1977 La. LEXIS 5643 (Apr. 11, 1977).

• Grand Juries

•• Indictments

••• General Overview. — Amended indictment conformed with La. Code Crim. Proc. Ann. art. 465(A)(31), (32) although it did not specify with which subparagraph of La. Rev. Stat. Ann. § 14:30.1 the State was charging defendant because it utilized the short form, which was permitted under La. Code Crim. Proc. Ann. art. 465(A)(32), and defendant failed to file a motion for a bill of particulars to procure details as to the statutory method by which he committed the offense with which he was charged. State v. McCartney, 684 So. 2d 416, 1996 La. App. LEXIS 2354 (Oct. 9, 1996), writ of certiorari denied by La. 97-0508, 700 So. 2d 503, 1997 La. LEXIS 2589 (La. Sept. 5, 1997), writ of certiorari denied by 522 U.S. 1002, 118 S. Ct. 573, 139 L. Ed. 2d 412, 1997 U.S. LEXIS 7183, 66 U.S.L.W. 3386 (1997).

• Accusatory Instruments

•• General Overview. — Defendants were not prejudiced by the State’s rather obstinate refusal to specify whether it was proceeding under La. Rev. Stat. Ann. § 14:30.1(1) or La. Rev. Stat. Ann. § 14:30.1(2) on defendants’ second-degree murder charges because taken as a whole, the short-form indictments adequately informed defendants of the nature and cause of the prosecution. State v. Johnson, 365 So. 2d 1267, 1978 La. LEXIS 5479 (Nov. 13, 1978).

•• Indictments

••• General Overview. — In defendant’s trial for second degree murder the short form indictment used had been found to be constitutionally valid under La. Code Crim. Proc. Ann. art. 465(A)(32). State v. Coldman, 769 So. 2d 131, 2000 La. App. LEXIS 2509 (Aug. 30, 2000), writ denied by La. 2000-2733, 796 So. 2d 673, 2001 La. LEXIS 2810 (La. Sept. 14, 2001).

State complied with La. Code Crim. Proc. Ann. art 465(A)(31), where the indictment alleged that defendant committed first degree murder of his victim, and where defendant was notified well in advance of trial that the State would seek to prove that the murder was committed during a rape. State v. Thibodeaux, 750 So. 2d 916, 1999 La. LEXIS 2231 (Sept. 8, 1999), writ of certiorari denied by 529 U.S. 1112, 120 S. Ct. 1969, 146 L. Ed. 2d 800, 2000 U.S. LEXIS 3243, 68 U.S.L.W. 3711 (2000).

Under La. Code Crim. Proc. Ann. art. 465, defendant’s post-judgment attack on the sufficiency of his indictment was untimely. State v. Thibodeaux, 750 So. 2d 916, 1999 La. LEXIS 2231 (Sept. 8, 1999), writ of certiorari denied by 529 U.S. 1112, 120 S. Ct. 1969, 146 L. Ed. 2d 800, 2000 U.S. LEXIS 3243, 68 U.S.L.W. 3711 (2000).

Inclusion of the victim’s date of birth in the indictment did not affect the sufficiency of the specific indictment for forcible rape authorized under the terms of La. Code Crim. Proc. Ann. art. 465. State v. Straughter, 727 So. 2d 1283, 1999 La. App. LEXIS 361 (Feb. 10, 1999), writ denied by La. 99-0704, 747 So. 2d 14, 1999 La. LEXIS 2024 (La. July 2, 1999).

La. Code Crim Proc. Ann. art. 465(A)(14) authorizes the use of a short indictment form for the offense of simple burglary. State v. Duncan, 667 So. 2d 1141, 1995 La. App. LEXIS 3536 (Dec. 15, 1995).

Although aggravated oral sexual battery in violation of former La. Rev. Stat. Ann. § 14:43.4 (now La. Rev. Stat. Ann. § 14:43.3) and molestation of a juvenile in violation of La. Rev. Stat. Ann. § 14:81.2 should not have been charged in the short form of indictment, and although the bills of information were insufficient because there was more than one way to commit each offense and defendant was not informed in which way he was charged with committing each crime, defendant did not raise the error pre-trial or on appeal and did not request a bill of particulars or file a motion to quash; therefore, the court assumed that he was adequately informed of the nature and cause of the accusations and his convictions were affirmed. State v. Dugas, 649 So. 2d 1193, 1995 La. App. LEXIS 174 (Feb. 1, 1995).

Short form indictment, under which defendant was charged with first-degree murder, and which was amended to include the name of the victim, was in conformity with the requirements of La. Code Crim. Proc. Ann. art. 465(A)(31). State v. Lemoine, 1993 La. App. LEXIS 2305 (June 2, 1993).

Trial court properly denied defendant’s motion to quash because the indictment was in conformity with La. Rev. Stat. Ann. § 465(a)(31), the short form indictment, as it specifically charged defendant with the murder of his wife. State v. Broussard, 560 So. 2d 694, 1990 La. App. LEXIS 900 (Apr. 18, 1990), writ of certiorari denied by 566 So. 2d 981, 1990 La. LEXIS 1884 (La. 1990).

Defendant’s motion to quash his perjury indictment should have been denied pursuant to La. Rev. Stat. Ann. § 14:123, because the indictment directly alleged that the false testimony was material to an issue or question in controversy and complied with the requisites established by La. Code Crim. Proc. Ann. art. 465(36) for a perjury indictment. State v. Sacco, 527 So. 2d 471, 1988 La. App. LEXIS 1326 (June 7, 1988).

Defendant was properly charged with aggravated kidnapping by the short form indictment, and the indictment’s failure to state specific intent did not make the indictment defective. State v. Gibson, 460 So. 2d 689, 1984 La. App. LEXIS 10343 (Nov. 20, 1984), writ of certiorari denied by 464 So. 2d 1376, 1985 La. LEXIS 8150 (La. 1985).

Where a first degree murder indictment, both before and after the State amended it, contained the allegations required by La. Code Crim. Proc. Ann. art. 465(A)(31) and 486, the indictment was not defective and could serve as the basis for a valid prosecution. State v. Neslo, 433 So. 2d 73, 1983 La. LEXIS 10723 (May 23, 1983).

Where two defendants argued that, once a juvenile court obtained jurisdiction over them by virtue of an adjudication of delinquency, the juvenile court retained jurisdiction as to all their criminal conduct until they reached the age of 21, their reliance on former La. Rev. Stat. Ann. §§ 13:1569 and 13:1570 (now La. Child. Code Ann. arts. 116 and 305), was misplaced, because their crime of simple escape from the Louisiana Training Institute was committed after they reached the age of 17 and they were legally confined in the Institute within the meaning of La. Rev. Stat. Ann. § 14:110. State v. Emerson, 345 So. 2d 1148, 1977 La. LEXIS 5643 (Apr. 11, 1977).

Defendant argued that the indictment was defective in that it did not follow the short form provided in La. Code Crim. Proc. Ann. art. 465 nor allege that defendant acted with specific intent; the appellate court held that the State did in fact use the specific indictment form of art. 465, and that this served amply to notify defendant of the charges against defendant. State v. Hamilton, 334 So. 2d 383, 1976 La. LEXIS 4196 (June 21, 1976).

Defendants were not entitled to the details of the evidence against them, the short form of indictment provided by La. Code Crim. Proc. Ann. art. 465(42) for robbery was constitutional, and the state’s bill of particulars was adequate where it sufficiently informed defendants of the nature and cause of the charges, as required by La. Code Crim. Proc. art. 484. State v. Monk, 315 So. 2d 727, 1975 La. LEXIS 4871 (June 23, 1975).

At the time of defendants’ trial for armed robbery, only “capital cases” were required by La. Code Crim. Proc. Ann. art. 382 to be instituted by grand jury indictment, and incorporation in the bill of information of the language of the short form indictment set forth in La. Code Crim. Proc. Ann. art. 465(42) was constitutional. State v. Monk, 315 So. 2d 727, 1975 La. LEXIS 4871 (June 23, 1975).

Defendant’s indictment charging him with aggravated burglary in violation of La. Rev. Stat. Ann. § 14:60 was drawn precisely according to the form prescribed for the crime by La. Code Crim. Proc. Ann. art. 465(13); hence, defendant’s right under La. Const. 1921, art. I, § 10 (now La. Const. art. I, § 13) to have notice of the charge against him was not violated, and on appeal the court affirmed his conviction and sentence. State v. Moore, 302 So. 2d 284, 1974 La. LEXIS 4349 (Oct. 28, 1974).

Short form information filed pursuant to La. Code Crim. Proc. Ann. art. 465, which charged defendant with simple escape, was fatally defective because the allegation that there was an escape from an institute where defendant had been committed as a juvenile did not satisfy the short form requirement that the escape be from a place of official detention; hence, on appeal the court affirmed the district court’s ruling, which granted defendant’s motion to quash the information. State v. Williams, 301 So. 2d 327, 1974 La. LEXIS 4303 (Oct. 11, 1974).

Defendant’s conviction for armed robbery was improper and was set aside when the bill of information charging him with the offense failed to name the person allegedly robbed as required under La. Code Crim. Proc. Ann. art. 465. State v. Smith, 275 So. 2d 733, 1973 La. LEXIS 5664 (Mar. 8, 1973), overruled by State v. James, 305 So. 2d 514, 1974 La. LEXIS 4652 (La. 1974).

Form of the indictment charging defendant with aggravated rape was sufficient, where the indictment simply stated defendant’s name and that he committed aggravated rape upon the victim, and named the victim. State v. Allen, 273 So. 2d 504, 1973 La. LEXIS 5964 (Feb. 19, 1973).

When the short forms of indictment, set forth in La. Code Crim. Proc. Ann. art. 465, are used, they must be strictly adhered to; the trial court erred by allowing the state to orally amend the indictment. State v. Parrish, 272 So. 2d 321, 1973 La. LEXIS 5568 (Jan. 15, 1973).

La. Code Crim. Proc. Ann. art. 465 required the naming of the victim in the short form indictment for aggravated assault, but La. Code Crim. Proc. Ann. art. 473 would require an indictment for aggravated assault to name the victim; thus, an indictment that did not name the victim of an aggravated assault by name was held defective on review by the state supreme court. State v. Dozier, 258 LA. 323, 246 So. 2d 187, 1971 La. LEXIS 4533 (Mar. 29, 1971), overruled in part by State v. Guillory, 404 So. 2d 453, 1981 La. LEXIS 10290, 1981 La. LEXIS 10425 (La. 1981).

When the state elects to use the short form indictment or information permitted by former La. Rev. Stat. Ann. § 15:235 (now La. Code Crim. Proc. Ann. art. 465), the accused is entitled to a bill of particulars setting out more specifically and in detail the offense charged and this is particularly true when the alleged crime may be committed in a number of different ways. State v. Mann, 250 LA. 1086, 202 So. 2d 259, 1967 La. LEXIS 2411 (June 30, 1967).

Although the State was required to furnish a bill of particulars to a defendant accused of aggravated rape, under the short form indictment authorized by former La. Rev. Stat. Ann. § 15:235 (now La. Code Crim. Proc. Ann. art. 465) the State was not compelled to give the evidence with which the State would prove its case. State v. Barksdale, 247 LA. 198, 170 So. 2d 374, 1964 La. LEXIS 2854 (Dec. 14, 1964), writ of certiorari denied by 382 U.S. 921, 86 S. Ct. 297, 15 L. Ed. 2d 236, 1965 U.S. LEXIS 316 (1965).

Indictment was valid where it named defendant, charged him with negligently killing his victim contrary to the laws of Louisiana, named the victim, and stated the time of the offense and the parish where the offense occurred. State v. Scheler, 243 LA. 443, 144 So. 2d 389, 1962 La. LEXIS 539 (June 29, 1962).

Word “wilfully” could be rejected as surplusage, per former La. Rev. Stat. Ann. § 15:240 (now La. Code Crim. Proc. Ann. art. 486), in an indictment charging defendant with wilfully and negligently killing the victim; defendant had been properly charged with negligent homicide in the short form authorized by former La. Rev. Stat. Ann. § 15:235 (now La. Code Crim. Proc. Ann. art. 465). State v. Feltus, 234 LA. 822, 101 So. 2d 682, 1958 La. LEXIS 1152 (Mar. 17, 1958).

Charge of forgery against a defendant was brought by a short form of indictment under the provisions of former La. Rev. Stat. Ann. § 15:235 (now La. Code Crim. Proc. Ann. art. 465), making it unnecessary to allege that the offense was committed with intent to defraud. State v. Thompson, 228 LA. 342, 82 So. 2d 33, 1955 La. LEXIS 1367 (June 30, 1955).

Defendants were properly convicted of the theft of a heifer in violation of La. Rev. Stat. Ann. § 14:67.1 where the short form indictment prescribed by former La. Rev. Stat. Ann. § 15:235 (now La. Code Crim. Proc. Ann. art. 465) was sufficient to give defendants notice of the nature and the cause of the accusation against them as required by La. Const. 1921, art. I, § 10. State v. Roshto, 222 LA. 185, 62 So. 2d 268, 1952 La. LEXIS 1323 (Nov. 10, 1952).

•• Informations

••• General Overview. — Although aggravated oral sexual battery in violation of former La. Rev. Stat. Ann. § 14:43.4 (now La. Rev. Stat. Ann. § 14:43.3) and molestation of a juvenile in violation of La. Rev. Stat. Ann. § 14:81.2 should not have been charged in the short form of indictment, and although the bills of information were insufficient because there was more than one way to commit each offense and defendant was not informed in which way he was charged with committing each crime, defendant did not raise the error pre-trial or on appeal and did not request a bill of particulars or file a motion to quash; therefore, the court assumed that he was adequately informed of the nature and cause of the accusations and his convictions were affirmed. State v. Dugas, 649 So. 2d 1193, 1995 La. App. LEXIS 174 (Feb. 1, 1995).

Where words were added to a statutory short form bill of information, so that it did not follow the exact wording prescribed by La. Code Crim. Proc. Ann. art. 465, it was nevertheless valid because it contained the other necessary averments. State v. Arbuthnot, 421 So. 2d 235, 1982 La. LEXIS 12269 (Oct. 18, 1982).

Bill of information charging defendant with the theft of hogs, which carried a 10-year maximum sentence, and citing La. Rev. Stat. Ann. § 14:67.1 was not a charge for theft, which carried a two-year maximum sentence, although it initially referred simply to “theft” and alleged the hogs’ value to be $150; the value allegation was not required La. Code Crim. Proc. Ann. art. 465, and was to be disregarded as surplusage pursuant to La. Code Crim. Proc. Ann. art. 486. State v. Jones, 347 So. 2d 200, 1977 La. LEXIS 5547 (June 20, 1977).

Bill of information charging defendant with manslaughter in conformity of the short form authorized by La. Code Crim. Proc. Ann. art. 465(A)(33) adequately informed defendant of the charges against him as required by La. Const. art. I, § 13. State v. Abney, 347 So. 2d 498, 1977 La. LEXIS 5785 (June 20, 1977).

At the time of defendants’ trial for armed robbery, only “capital cases” were required by La. Code Crim. Proc. Ann. art. 382 to be instituted by grand jury indictment, and incorporation in the bill of information of the language of the short form indictment set forth in La. Code Crim. Proc. Ann. art. 465(42) was constitutional. State v. Monk, 315 So. 2d 727, 1975 La. LEXIS 4871 (June 23, 1975).

Defendant’s armed robbery conviction in violation of La. Rev. Stat. Ann. § 14:64 was improper when the bill of information was fatally flawed when it failed to name the person allegedly robbed in the incident as required under La. Code Crim. Proc. Ann. art. 465. State v. Williams, 275 So. 2d 738, 1973 La. LEXIS 5663 (Mar. 8, 1973), overruled by State v. James, 305 So. 2d 514, 1974 La. LEXIS 4652 (La. 1974).

Defendant was properly convicted of armed robbery where the short form bill of information for charging armed robbery fulfilled the constitutional guarantee that an accused was to be informed of the nature and cause of the accusation and the bill complied with the short form for armed robbery, despite stating more information than the form required, such as the type of weapon with which defendant was armed and the amount of money stolen. State v. Howard, 243 LA. 971, 149 So. 2d 409, 1963 La. LEXIS 2177 (Jan. 14, 1963).

Where the language used in the short form information, while not strictly complying with the dictates of former La. Rev. Stat. Ann. § 15:235 (now La. Code Crim. Proc. Ann. art. 465), sufficiently apprised defendant of the nature of the accusation, a motion to arrest judgment was properly overruled. State v. Durbin, 235 LA. 989, 106 So. 2d 443, 1958 La. LEXIS 1258 (Nov. 10, 1958).

• Discovery & Inspection

•• Bills of Particulars

••• General Overview. — Defendants were not prejudiced by the State’s rather obstinate refusal to specify whether it was proceeding under La. Rev. Stat. Ann. § 14:30.1(1) or La. Rev. Stat. Ann. § 14:30.1(2) on defendants’ second-degree murder charges because taken as a whole, the short-form indictments adequately informed defendants of the nature and cause of the prosecution. State v. Johnson, 365 So. 2d 1267, 1978 La. LEXIS 5479 (Nov. 13, 1978).

Defendants were not entitled to the details of the evidence against them, the short form of indictment provided by La. Code Crim. Proc. Ann. art. 465(42) for robbery was constitutional, and the state’s bill of particulars was adequate where it sufficiently informed defendants of the nature and cause of the charges, as required by La. Code Crim. Proc. art. 484. State v. Monk, 315 So. 2d 727, 1975 La. LEXIS 4871 (June 23, 1975).

When the state elects to use the short form indictment or information permitted by former La. Rev. Stat. Ann. § 15:235 (now La. Code Crim. Proc. Ann. art. 465), the accused is entitled to a bill of particulars setting out more specifically and in detail the offense charged and this is particularly true when the alleged crime may be committed in a number of different ways. State v. Mann, 250 LA. 1086, 202 So. 2d 259, 1967 La. LEXIS 2411 (June 30, 1967).

Although the State was required to furnish a bill of particulars to a defendant accused of aggravated rape, under the short form indictment authorized by former La. Rev. Stat. Ann. § 15:235 (now La. Code Crim. Proc. Ann. art. 465) the State was not compelled to give the evidence with which the State would prove its case. State v. Barksdale, 247 LA. 198, 170 So. 2d 374, 1964 La. LEXIS 2854 (Dec. 14, 1964), writ of certiorari denied by 382 U.S. 921, 86 S. Ct. 297, 15 L. Ed. 2d 236, 1965 U.S. LEXIS 316 (1965).

• Trials

•• Defendant’s Rights

••• Right to Due Process. — Defendant’s indictment charging him with aggravated burglary in violation of La. Rev. Stat. Ann. § 14:60 was drawn precisely according to the form prescribed for the crime by La. Code Crim. Proc. Ann. art. 465(13); hence, defendant’s right under La. Const. 1921, art. I, § 10 (now La. Const. art. I, § 13) to have notice of the charge against him was not violated, and on appeal the court affirmed his conviction and sentence. State v. Moore, 302 So. 2d 284, 1974 La. LEXIS 4349 (Oct. 28, 1974).

• Appeals

•• General Overview. — Where defendant’s information was defective under former La. Rev. Stat. Ann. § 15:405 (now La. Code Crim. Proc. Ann. art. 815), the verdict against him was of no effect; information merely accused defendant of simple burglary of a bar and did not state every fact and circumstance necessary to constitute the offense as required by former La. Rev. Stat. Ann. § 15:227 (now La. Code Crim. Proc. Ann. art. 464). State v. Broussard, 233 LA. 866, 98 So. 2d 218, 1957 La. LEXIS 1355 (Nov. 12, 1957).

•• Reviewability

••• Preservation for Review

•••• General Overview. — Under La. Code Crim. Proc. Ann. art. 465, defendant’s post-judgment attack on the sufficiency of his indictment was untimely. State v. Thibodeaux, 750 So. 2d 916, 1999 La. LEXIS 2231 (Sept. 8, 1999), writ of certiorari denied by 529 U.S. 1112, 120 S. Ct. 1969, 146 L. Ed. 2d 800, 2000 U.S. LEXIS 3243, 68 U.S.L.W. 3711 (2000).

CHAPTER 2. SPECIAL ALLEGATIONS.

Art. 466. Name of defendant.

In an indictment it is sufficient for the purpose of identifying the defendant to state his true name, or to state the name, appellation, or nickname by which he is known, or if no better way of identifying him is practicable, to state a fictitious name, or to describe him as a person whose name is unknown, or in any other manner. In stating the true name or the name by which the defendant is known or a fictitious name, it is sufficient to state a surname, a surname and one or more given names, or a surname and one or more abbreviations or initials of a given name or names.

If the true name of a defendant identified in the indictment otherwise than by his true name is disclosed by the evidence or is otherwise discovered, the court shall cause the indictment to be amended to show his true name, and the proceedings shall continue against the defendant in his true name.

In no case is it necessary to aver or prove that the true name of the defendant is unknown to the grand jury, complainant, or prosecuting officer.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Arts. 466 and 467, following the form of carefully drafted Sec. 157 of the A.L.I. Code of Criminal Procedure, contain liberal provisions with respect to naming the accused and correcting mistakes in the name.

The first paragraph of this article is taken from Clause (1) of the A.L.I. Code,§157. Art. 241 of the 1928 Louisiana Code of Criminal Procedure included a very similar provision. The A.L.I. Commentary to Sec. 157 lists nineteen states having statutory provisions that “The indictment is sufficient if it can be understood therefrom that the defendant is named, or if his name cannot be discovered, that he is described by a fictitious name, with a statement that his true name is to the jury unknown.”

Under this provision, a fictitious name may be employed only if no better way of identifying the defendant is practicable. In this regard this article is more explicit than the corresponding provision of Art. 241 of the 1928 Louisiana Code.

(b) Art. 241 of the 1928 Louisiana Code provided for correction of errors in the defendant’s name, but was not as clear as this article. The Commentary to Sec. 157 of the A.L.I. Code cites sixteen states which require that if the true name is discovered at any stage of the proceedings it must be inserted.

(c) The last paragraph follows Art. 241 of the 1928 Louisiana Code in providing that it is unnecessary to aver or prove that the true name of the defendant is unknown to the one bringing the charge. This avoids a technical attack on the indictment upon an issue not material to the defendant’s guilt or innocence, i.e., the justification for employing a substitute method of identification.

JUDICIAL DECISIONS

INDEX

CRIMINAL LAW & PROCEDURE

• Accusatory Instruments

•• Indictments

••• General Overview

•• Informations

••• General Overview

• Trials

•• Motions for Mistrial

EVIDENCE

• Testimony

•• Experts

••• Criminal Trials

CRIMINAL LAW & PROCEDURE

• Accusatory Instruments

•• Indictments

••• General Overview. — Indictment should have been amended pursuant to La. Code Crim. Proc. Ann. art. 466 to reflect defendant’s real name where it identified defendant, where defendant responded to the indictment and was arraigned under it, and as there was no question as to defendant’s identity as the accused. State v. Phillips, 371 So. 2d 1166, 1979 La. LEXIS 6462 (May 31, 1979).

•• Informations

••• General Overview. — Nothing in La. Code Crim. Proc. Ann. art. 466 prohibited the State from using both a defendant’s real name and his alias in the bill of information filed against him; use of the alias did not imply to the jury that the State knew the defendant by his criminal reputation. State v. Bell, 581 So. 2d 384, 1991 La. App. LEXIS 1442 (May 30, 1991).

• Trials

•• Motions for Mistrial. — Trial court did not err in denying defendant’s motion for mistrial pursuant to La. Rev. Stat. Ann. arts. 770 or 771 in defendant’s trial and conviction for simple burglary when the trial judge referred to defendant’s two aliases in the presence of the jury because La. Rev. Stat. Ann. art. 466 did not prohibit the use of a defendant’s real name and his aliases in the bill of information. the reference to the aliases when the trial judge read the bill of information during voir dire did not unmistakenly point to inadmissible evidence of another crime alleged to have been committed by defendant, and the trial judge stated that in her jury instruction she would inform the jury that the bill of information was not evidence and meant nothing. State v. Chairs, 780 So. 2d 1088, 2001 La. App. LEXIS 257 (Feb. 7, 2001), writ denied by La. 2001-0892, 808 So. 2d 333, 2002 La. LEXIS 414 (La. Feb. 1, 2002).

EVIDENCE

• Testimony

•• Experts

••• Criminal Trials. — Where an expert witness in the field of firearms had four years of practical experience in the field of firearms identification when the witness testified, had also studied the available manuals on the subject, and was qualified as an expert in the field in both state and federal courts, the witness had sufficient formal training and practical experience from which the trial court could properly conclude that the witness was an expert in the field in which he was tendered. State v. Nix, 327 So. 2d 301, 1975 La. LEXIS 5233 (Dec. 8, 1975).

Art. 467. Naming corporation, partnership or other unincorporated association.

If the defendant is a corporation, it is sufficient to state the corporate name of the defendant in an indictment, or to state any name or designation by which it has been or is known or by which it may be identified, without an averment that it is a corporation or that it was incorporated according to law.

If the defendant is a partnership or other association of persons not incorporated, it is sufficient to state any proper name of the partnership or association, or to state any name or designation by which it is known, or to state the names of all the persons in the partnership or association, or to state the name of one or more persons in the partnership or association referring to the other or others as “another” or “others.” It is not necessary to state the legal form of the partnership or association.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The first paragraph, taken from Sec. 157(2) of the A.L.I. Code, states a liberal procedure for the naming of corporate defendants. Art. 241 of the 1928 Louisiana Code provided a similar rule not stated as clearly.

(b) The second paragraph is taken, with minor changes in phraseology, from Art. 241 of the 1928 Louisiana Code. A.L.I. Code,§157 does not include any comparable formula for naming a defendant that is an unincorporated association.

Art. 468. Date and time.

The date or time of the commission of the offense need not be alleged in the indictment, unless the date or time is essential to the offense.

If the date or time is not essential to the offense, an indictment shall not be held insufficient if it does not state the proper date or time, or if it states the offense to have been committed on a day subsequent to the finding of the indictment, or on an impossible day.

All allegations of the indictment and bill of particulars shall be considered as referring to the same date or time, unless otherwise stated.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Several kinds of “immaterial averments and omissions” were covered in the single cumbersome Art. 234 of the 1928 Louisiana Code of Criminal Procedure. This Code follows the clearer pattern of the A.L.I. Code, providing separate articles with respect to different allegations.

(b) This article follows the substance of the source provisions in providing that the indictment need not state the date or time of the crime unless the date or time is essential to the offense. However, instead of the single word “time,” this article employs the more expressive “date or time.” A robbery, burglary, or theft indictment need not state the date or time of the crime. On the other hand, if the crime is dependent upon the defendant’s act having been committed on a specific date, such as election day or Sunday, the date of the crime is an element of the offense and must be charged in the indictment. The A.L.I. Commentary to Sec. 158 lists thirteen states that similarly provide “that it is not necessary to state the precise time at which the offense was committed unless the time is a material ingredient of the offense.” A number of other states are listed that, in varying ways, provide that time need not be stated except where it is an essential element of the crime charged. It is significant to note, as pointed out by Orfield, that “This section [A.L.I.§168] does not contemplate with-holding from the defendant information relative to the time of the offense. This is one of the particulars which may be stated in the indictment or furnished in a bill of particulars.” Orfield, Criminal Procedure from Arrest to Appeal, 248 (1947).

(c) The second paragraph, providing that an indictment shall not be invalidated by the imperfect or incorrect stating of the time of the offense is taken from Art. 234 of the 1928 Louisiana Code. Such defects can be readily cured by an amendment of the indictment to conform to the proof adduced at the trial. The A.L.I. Code does not include this precautionary provision, but the Commentary to Sec. 158 cites Louisiana and twelve other states as having statutes providing “that the indictment shall not be held invalid for omitting to state, or stating imperfectly, the time at which an offense was committed, when time is not of the essence of the offense.”

(d) The last paragraph renders unnecessary much stilted common law terminology used in cross-references to the time initially stated in an indictment. For example, in State v. Hertzog, 41 La. Ann. 775, 6 So. 622 (1889), the first count of the indictment had specifically laid the time and venue of the offense, and the second count charged the same act to have been committed “on the day and date aforesaid, and in the district, state, arid parish aforesaid.” The court held that the laying of time and venue thus made was certain, unambiguous, and sufficient. The last paragraph of this article eliminates the need for redundant references and assures the validity of indictments against the hypertechnical type of attack that was urged in the Hertzog case. Orfield, Criminal Procedure from Arrest to Appeal 249 (1947).
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Robbery

•••• General Overview. — Mistake in the indictment respecting the date on which the offense occurred did not require a mistrial because the date or time of an attempted armed robbery was not essential to the offense. State v. Coleman, 470 So. 2d 590, 1985 La. App. LEXIS 9752 (May 29, 1985).

Pursuant to La. Code Crim. Proc. Ann. art. 468, the date of an armed robbery is not an essential element of the offense. State v. Woods, 444 So. 2d 1332, 1984 La. App. LEXIS 7893 (Jan. 16, 1984).

•• Property Crimes

••• Burglary & Criminal Trespass

•••• General Overview. — Six-day discrepancy between the date of an offense, as listed in a defendant’s bill of information, and the date the burglary was discovered by the victim, was not prejudicial to the defendant; date and time were not elements of simple burglary. State v. Robinson, 697 So. 2d 607, 1997 La. App. LEXIS 1658 (June 18, 1997), review denied by La. 97-1845, 704 So. 2d 1200, 1997 La. LEXIS 3886 (La. Dec. 12, 1997).

•• Sex Crimes

••• General Overview. — Defendant was adequately informed of indecent behavior with juveniles charges with sufficient particularity in indictment so that he could prepare his defense, where, inter alia, he was given each victim’s name, age, and the proscribed conduct; further particulars as to specific dates of the defendant’s criminal conduct were not required. State v. Piazza, 478 So. 2d 1318, 1985 La. App. LEXIS 10178 (Nov. 12, 1985).

••• Sexual Assault

•••• General Overview. — Because date and time were not essential elements of the offense of indecent behavior with a juvenile, the trial court did not err in denying defendant’s motion to quash the bill of information for lack of specificity, where the bill alleged only the period of one year, without further specification, within which the crimes allegedly occurred. State v. Lyles, 858 So. 2d 35, 2003 La. App. LEXIS 2482 (Sept. 16, 2003).

Defendant was not prejudiced by a trial day indictment amendment to change the time of a sex offense from discrete dates to an interval; this was a defect of form only under La. Code Crim. Proc. Ann. arts. 468 and 487, and defendant was not entitled to a continuance after the amendment under La. Code Crim. Proc. Ann. art. 489. State v. Johnson, 670 So. 2d 651, 1996 La. App. LEXIS 695 (Mar. 6, 1996).

When the date is not essential to an offense, the indictment shall not be held insufficient if it does not state a proper date. State v. Taylor, 525 So. 2d 1118, 1988 La. App. LEXIS 976 (Apr. 18, 1988), writ of certiorari denied by 536 So. 2d 1212, 1989 La. LEXIS 367 (La. 1989).

State was not required to specify in the indictment the exact date of the crime of carnal knowledge under La. Code Crim. Proc. Ann. art. 468. State v. Joseph, 425 So. 2d 1261, 1983 La. LEXIS 9558 (Jan. 10, 1983).

Defendant’s argument that time was essential to the statutory rape offense because during the five-month period referred to in the bill of information, the prosecuting witness might have reached the age of consent was without merit where the testimony of the prosecuting witness established her date of birth and thereby established that she could not have reached the age of 17. State v. Hunt, 310 So. 2d 563, 1975 La. LEXIS 3536 (Mar. 31, 1975).

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — Where defendant was convicted of fourth offense DWI, the court would not reverse his conviction, because the bill of information in one of his earlier DWI convictions incorrectly stated the offense date; the date of arrest was not essential, and could have been amended at any time. State v. Bennett, 870 So. 2d 447, 2004 La. App. LEXIS 832 (Apr. 7, 2004), writ denied by La. 2004-1746, 888 So. 2d 195, 2004 La. LEXIS 3443 (La. Nov. 19, 2004).

• Accusatory Instruments

•• General Overview. — Specific date was not essential to the crime of attempted aggravated rape and did not have to be alleged in the indictment or set forth in a bill of particulars. State v. Frith, 436 So. 2d 623, 1983 La. App. LEXIS 8948 (June 29, 1983), writ of certiorari denied by 440 So. 2d 731, 1983 La. LEXIS 11846 (La. 1983).

Because the specific date was not essential to the crime of attempted aggravated rape, a mistake respecting the date was only a defect of form that could be corrected at any time with leave of the trial court pursuant to La. Code Crim. Proc. Ann. art. 487(A). State v. Frith, 436 So. 2d 623, 1983 La. App. LEXIS 8948 (June 29, 1983), writ of certiorari denied by 440 So. 2d 731, 1983 La. LEXIS 11846 (La. 1983).

•• Indictments

••• General Overview. — Indictment for three counts of aggravated rape was not required to give the exact date, time, and location of the rapes under La. Code Crim. Proc. Ann. art. 468 where the 9-year old victim was unsure. State v. Harris, 627 So. 2d 788, 1993 La. App. LEXIS 3689 (Dec. 1, 1993), writ of certiorari denied by La. 93-3188, 634 So. 2d 851, 1994 La. LEXIS 682 (La. Mar. 18, 1994).

Mistake in the indictment respecting the date on which the offense occurred did not require a mistrial because the date or time of an attempted armed robbery was not essential to the offense. State v. Coleman, 470 So. 2d 590, 1985 La. App. LEXIS 9752 (May 29, 1985).

State was not required to specify in the indictment the exact date of the crime of carnal knowledge under La. Code Crim. Proc. Ann. art. 468. State v. Joseph, 425 So. 2d 1261, 1983 La. LEXIS 9558 (Jan. 10, 1983).

Date and time of the commission of the offense need not be alleged in the indictment unless the date or time is essential to the offense under La. Code Crim. Proc. Ann. art. 468. State v. Dye, 384 So. 2d 420, 1980 La. LEXIS 7538 (May 19, 1980).

Defendants were not entitled to reversal of their convictions for enticing minors into prostitution, in violation of La. Rev. Stat. Ann. § 14:86, because, under La. Rev. Stat. Ann. § 15:234, their indictments were not required to specify the date and time as time was not of the essence of the crime. State v. Copling, 242 LA. 199, 135 So. 2d 271, 1961 La. LEXIS 628 (Dec. 11, 1961).

•• Informations

••• General Overview. — Because date and time were not essential elements of the offense of indecent behavior with a juvenile, the trial court did not err in denying defendant’s motion to quash the bill of information for lack of specificity, where the bill alleged only the period of one year, without further specification, within which the crimes allegedly occurred. State v. Lyles, 858 So. 2d 35, 2003 La. App. LEXIS 2482 (Sept. 16, 2003).

One-day discrepancy between the date of the offense contained in the bill of information and the evidence adduced at trial did not require acquittal, as the date was not essential to the crime of possession of a Schedule II CDS, in violation of La. Rev. Stat. Ann. § 40:967(F)(1)(a); there was no merit to defendant’s claim of surprise or prejudice. State v. Trotter, 852 So. 2d 1247, 2003 La. App. LEXIS 2335 (Aug. 22, 2003), writ denied by La. 2003-2764, 867 So. 2d 689, 2004 La. LEXIS 550 (La. Feb. 13, 2004).

Six-day discrepancy between the date of an offense, as listed in a defendant’s bill of information, and the date the burglary was discovered by the victim, was not prejudicial to the defendant; date and time were not elements of simple burglary. State v. Robinson, 697 So. 2d 607, 1997 La. App. LEXIS 1658 (June 18, 1997), review denied by La. 97-1845, 704 So. 2d 1200, 1997 La. LEXIS 3886 (La. Dec. 12, 1997).

Though the date of the theft was essential in the information as contemplated by La. Code Crim. Proc. Ann. art. 468, the addition of the phrase “on or about” the specific date initially alleged in the information by the State’s motion to amend the information at trial was but a corrected omission, and the trial court properly denied defendant’s objection, as there was no evidence defendant was prejudiced by the amendment. State v. Strickland, 398 So. 2d 1062, 1981 La. LEXIS 8059 (May 18, 1981).

Where a bill of information charging defendant with indecent behavior with a juvenile alleged that the lascivious conduct occurred at defendant’s home numerous times over a three-year period, the State was not required to set forth the date and time of the offense. State v. Case, 357 So. 2d 498, 1978 La. LEXIS 7378 (Apr. 10, 1978).

Trial court did not err in allowing the State to amend an information to provide for the proper date that the attempted armed robbery occurred pursuant to La. Code Crim. Proc. Ann. art. 468 because the date was not an essential element of the crime. State v. Sharp, 321 So. 2d 331, 1975 La. LEXIS 4115 (Nov. 3, 1975).

Defendant’s argument that time was essential to the statutory rape offense because during the five-month period referred to in the bill of information, the prosecuting witness might have reached the age of consent was without merit where the testimony of the prosecuting witness established her date of birth and thereby established that she could not have reached the age of 17. State v. Hunt, 310 So. 2d 563, 1975 La. LEXIS 3536 (Mar. 31, 1975).

•• Superseding Instruments

••• General Overview. — Defendant was not prejudiced by a trial day indictment amendment to change the time of a sex offense from discrete dates to an interval; this was a defect of form only under La. Code Crim. Proc. Ann. arts. 468 and 487, and defendant was not entitled to a continuance after the amendment under La. Code Crim. Proc. Ann. art. 489. State v. Johnson, 670 So. 2d 651, 1996 La. App. LEXIS 695 (Mar. 6, 1996).

• Discovery & Inspection

•• Bills of Particulars

••• General Overview. — Although the witnesses were unable to name specific dates and times when defendant distributed cocaine and marijuana to them, they were able to give time frames in which the distributions occurred, and the trial court did not err by failing to require the State to answer a bill of particulars more specifically regarding the exact dates and times pursuant to La. Code Crim. Proc. Ann. art. 468. State v. Ross, 561 So. 2d 1004, 1990 La. App. LEXIS 1204 (May 15, 1990), writ denied in part by 594 So. 2d 885, 1992 La. LEXIS 1125 (La. 1992).

Specific date was not essential to the crime of attempted aggravated rape and did not have to be alleged in the indictment or set forth in a bill of particulars. State v. Frith, 436 So. 2d 623, 1983 La. App. LEXIS 8948 (June 29, 1983), writ of certiorari denied by 440 So. 2d 731, 1983 La. LEXIS 11846 (La. 1983).

Because the specific date was not essential to the crime of attempted aggravated rape, a mistake respecting the date was only a defect of form that could be corrected at any time with leave of the trial court pursuant to La. Code Crim. Proc. Ann. art. 487(A). State v. Frith, 436 So. 2d 623, 1983 La. App. LEXIS 8948 (June 29, 1983), writ of certiorari denied by 440 So. 2d 731, 1983 La. LEXIS 11846 (La. 1983).

• Trials

•• Burdens of Proof

••• Prosecution. — Pursuant to La. Code Crim. Proc. Ann. art. 468 (Official Revision Comment (b)), the date and time of an offense are not essential elements unless the crime is contingent upon the date or time. State v. Marler, 560 So. 2d 537, 1990 La. App. LEXIS 899 (Apr. 10, 1990), vacated by 566 So. 2d 969, 1990 La. LEXIS 1940 (La. 1990).

• Jury Instructions

•• Particular Instructions

••• General Overview. — Trial court’s instruction to jurors that the date and time of an offense are immaterial constituted reversible error, despite its validity as a general matter, when the instruction invited jurors to convict the defendant of other uncharged acts proved against the defendant at trial of the charged offense. State v. Gerard, 627 So. 2d 174, 1993 La. LEXIS 3389 (Nov. 30, 1993).

• Appeals

•• Reversible Errors

••• General Overview. — One-day discrepancy between the date of the offense contained in the bill of information and the evidence adduced at trial did not require acquittal, as the date was not essential to the crime of possession of a Schedule II CDS, in violation of La. Rev. Stat. Ann. § 40:967(F)(1)(a); there was no merit to defendant’s claim of surprise or prejudice. State v. Trotter, 852 So. 2d 1247, 2003 La. App. LEXIS 2335 (Aug. 22, 2003), writ denied by La. 2003-2764, 867 So. 2d 689, 2004 La. LEXIS 550 (La. Feb. 13, 2004).

Art. 469. Venue and place.

It is not necessary to state any venue in the body of the indictment, but the state, parish, or other jurisdiction where the indictment is filed shall be taken to be the venue for the offense charged in the indictment.

The place of the commission of the offense need not be alleged in the indictment unless the place of commission is essential to the offense. All allegations in the indictment and bill of particulars shall be considered as referring to the same place, unless stated otherwise.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article, like its Louisiana source, avoids the strictness of the common law rule that the place where every element of the offense occurred must be described in the indictment.

(b) The first paragraph, dispensing with a statement of venue, is taken from Art. 231 of the 1928 Code of Criminal Procedure. State v. Babineaux, 146 La. 290, 83 So. 558 (1920), applying a similar provision, held that a conviction of burglary under a second count of an information not containing the usual “then and there” for alleging time and place by reference to the first count, did not constitute ground for arrest of judgment.

(c) The second paragraph, dispensing with a statement of the place of the offense except when place is essential, combines the provisions of Clauses (1) and (3) of Sec. 159 of the A.L.I. Code. The place of the crime is not a necessary allegation in such crimes as murder, rape, or robbery.

On the other hand, the place of the crime is necessary to charge the offense in the unlawful sale of intoxicating liquor within a certain distance of a school or university, or in burglary, where it is essential that a structure be entered. The language in Art. 231 of the 1928 Louisiana Code requiring a statement of place where “local description . . . shall be required” is to the same effect, but less clear, than the A.L.I. language adopted in this article.

(d) The last sentence, taken from Sec. 159(3) of the A.L.I. Code, will simplify the statement of the place of the offense in cases where such an allegation is required, eliminating repetition.
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CRIMINAL LAW & PROCEDURE

• Accusatory Instruments

•• Indictments

••• General Overview. — Place of the commission of the offense need not be stated in an indictment for carnal knowledge of a juvenile under La. Rev. Stat. Ann. § 14:80. State v. Lee, 465 So. 2d 806, 1985 La. App. LEXIS 8331 (Feb. 27, 1985), writ of certiorari denied by 468 So. 2d 572, 1985 La. LEXIS 8730 (La. 1985).

• Discovery & Inspection

•• Bills of Particulars

••• General Overview. — Defendant was not entitled under La. Code Crim. Proc. Ann. art. 469 to discover through a bill of particulars where the alleged distribution of drugs occurred because that information was not an essential element to the crimes. State v. Ross, 561 So. 2d 1004, 1990 La. App. LEXIS 1204 (May 15, 1990), writ denied in part by 594 So. 2d 885, 1992 La. LEXIS 1125 (La. 1992).

Art. 470. Value, price, or damage.

Value, price, or amount of damage need not be alleged in the indictment, unless such allegation is essential to charge or determine the grade of the offense.

COMMENTARY

Louisiana Official Revision Comments

1966. — Art. 234 of the 1928 Louisiana Code, similar to this article, dispensed with any allegation of value, price, or damage done where it was not of the essence of the offense. Because some crimes, such as simple arson and theft, are graded according to damage done or value, this article requires an allegation thereof where necessary to charge or determine the grade of the offense.

The utility of this article is borne out by the fact that the Commentary to comparable A.L.I.§161 lists eleven state statutes, including Louisiana’s former Art. 234, which though differing in phraseology, are to the same effect.
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CRIMINAL LAW & PROCEDURE

• Accusatory Instruments

•• Indictments

••• General Overview. — Where defendant was convicted of misapplication of payments by a contractor in the amount of $ 59,000 but the indictment had not specified the amount of funds misapplied, the conviction was reversed on appeal because the indictment was invalid. State v. Olivier, 879 So. 2d 286, 2004 La. App. LEXIS 1492 (June 16, 2004).

•• Informations

••• General Overview. — Defect existed in the bill of information by which defendant was charged as it did not state the amount of the damage to property allegedly inflicted by defendant; an allegation of value was essential to a charge of aggravated or simple criminal damage to property, and without the allegation the bill of information was invalid under La. Code Crim. Proc. Ann. art. 470. State v. Breaux, 693 So. 2d 326, 1997 La. App. LEXIS 1211 (Apr. 30, 1997).

Art. 471. Ownership.

Ownership, or the name of the owner of property, need not be alleged in the indictment, unless such ownership or name of the owner is essential to the offense.

COMMENTARY

Louisiana Official Revision Comments

1966. — No provision similar to this article is found in the 1928 Louisiana Code of Criminal Procedure, but the Louisiana jurisprudence has established rather liberal rules as to the allegation and proof of ownership. The problem arises in theft prosecutions where ownership by “another” is an element of the crime. In State v. Blankenship, 231 La. 993, 998, 93 So.2d 533, 535 (1957), the court said: “(I)n cases of theft proof of ownership of the property stolen in the particular person alleged is unimportant, the state being required to show only that it belonged to someone other than the accused.” Likewise, in State v. Lewis, 49 La. Ann. 1207, 1209, 22 So. 327 (1897), the court held: “In a criminal prosecution for larceny it is sufficient to lay the title of the property stolen in the ostensible or apparent owner thereof.” See also, State v. Acebal, 110 La. 129, 34 So. 303 (1903). The above cited cases would be similarly decided under this article. In offenses such as simple arson or theft, where the property damaged or stolen must be property of another, it is essential to charge that the property belonged to or is the property of another; however, it is not necessary to name the owner in the indictment. When the specific indictment forms of Art. 465 are employed, the necessary allegations are, of course, determined by those forms.

Art. 472. General intent.

In offenses requiring only a general criminal intent, the indictment need not allege that the act was intentionally done.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Art. 234 of the 1928 Louisiana Code of Criminal Procedure similarly listed the term “intentionally” as an averment which could be omitted. This provision applies to a great number of indictments, since most offenses require a general, as distinguished from a specific, criminal intent. In State v. Hardy, 232 La. 920, 95 So.2d 499 (1957), the defendant was charged with contributing to the delinquency of a juvenile, a Criminal Code offense requiring a general criminal intent. The supreme court held, applying former Art. 234, that the word “intentional,” which denotes general criminal intent in the 1942 Criminal Code (R.S. 14:11), need not be alleged in the information. Similarly, the offenses of criminal trespass, criminal mischief, and pandering require a general criminal intent, and it is not necessary to allege that the act was intentionally done. In short, the normal mens rea of general criminal intent need not be specifically stated. On the other hand, some offenses require a specific intent or knowledge, or predicate liability on criminal negligence. In charging these offenses, the indictment, following the general rule of Art. 464, must state the special mental element of the crime.

(b) Redundant and stilted common law phrases as “with force of arms,” “unlawfully,” and “as appears from the record” have become obsolete and are not included in modern definitions of offenses or indictments. They are not essential facts constituting the offense charged within the general requirement of Art. 464, governing the nature and contents of the indictment. They are not included in the formal language of the indictment and information, as stated in Arts. 462 and 463. Thus, it is no longer necessary in this Code to specifically declare the obvious, i.e., that those allegations are unnecessary. Cf. former R.S. 15:234, which specifically included the phrases in its enumeration of immaterial averments.

Art. 473. Identification of victim.

When the name of the person injured is substantial and not merely descriptive, such as when the injury is to the person, as in murder, rape, or battery, the indictment shall state the true name of the victim or the name, appellation, or nickname by which he is known. If the name, appellation, or nickname of the victim is not known, it is sufficient to so state and to describe him as far as possible. In stating any name of a victim it is sufficient to state a surname, a surname and one or more given names, or a surname and one or more abbreviations or initials of a given name or names.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is based upon Art. 230 of the 1928 Louisiana Code of Criminal Procedure, which follows the sound rule that an allegation of the name of the injured party is essential in an indictment for crimes against the person. This situation should be distinguished from crimes against the property where the important factor is the nature and description of property damaged. In those cases the name of the Owner is not a necessary allegation. In State v. Miller, 170 La. 51, 127 So. 361 (1930), the Louisiana Supreme Court upheld an indictment for larceny of $600, which did not state the name of the owner of the money. The court cited several cases which held that the ownership of a particular person was not an essential ingredient of the crime of larceny, which is simply the felonious taking and carrying away of the personal goods of another. The court then stated that since the adoption of the 1928 Louisiana Code of Criminal Procedure, it was sufficient to follow the prescribed form for charging larceny, that is, to charge that the person named stole certain property, describe it, and state the value. Accord: State v. Babineaux, 146 La. 290, 83 So. 558 (1920). Art. 471 expressly states the general rule that an indictment need not allege the name of the owner of property, unless the allegation is necessary to charge the offense.

(b) This article does not authorize the use of a fictitious name when the victim’s true name is unknown, but states that the indictment shall describe him so far as possible. To this extent it is somewhat more strict than Art. 466, relative to the name of the defendant. This article is applicable to cases such as State v. Richmond, 42 La. Ann. 299, 7 So. 459 (1890), where the murdered infant child was described in the indictment as “a female child, whose name is to the said jurors unknown.” The Louisiana Supreme Court agreed with the trial judge that under the circumstances, the indictment had sufficiently described the victim. However, in State v. Williams, 213 La. 1105, 36 So.2d 400 (1948), the Louisiana Supreme Court indicated that if the circumstances permit a more detailed description, the indictment must provide it. In the Williams case an indictment, charging attempted aggravated rape, recited that the victim was “a minor child whose name is unknown.” The indictment was held insufficient for want of a more detailed description. The court was mainly concerned with a protection of the defendant’s constitutional right to be informed of the nature and cause of the accusation against him, and with requiring a description of the injured party in the indictment adequate to support a plea of double jeopardy. The court indicated, by way of dictum, that in light of the adoption of Art. 230 of the 1928 Louisiana Code of Criminal Procedure requiring a “sufficient allegation, who was the party injured,” it did not know whether it would follow the Richmond decision if a similar infanticide case were to again be presented. Art. 473, above, stresses “identification,” rather than a mere naming of the victim—thus making a description, insofar as the facts permit, essential if the true name or an established nickname is not known.

(c) The third sentence, providing for the manner of stating a name is taken from comparable Sec. 167 of the A.L.I. Code of Criminal Procedure. It is also found in Art. 466 of this Code and Art. 241 of the 1928 Louisiana Code of Criminal Procedure. The method of stating a known name is a matter in which Art. 466 (naming the defendant) and this article (identification of victim) appropriately follow a uniform pattern.

(d) In charging offenses by means of the specific forms of indictment provided by Art. 465, those forms determine whether it is necessary to identify the victim.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Robbery

•••• General Overview. — Where prior to amendment, the bill of information clearly stated that defendant was being charged with armed robbery, it gave the date and location of the robbery, the amount of money taken, and the type of weapon used, but erroneously listed the bank as the victim rather than the bank tellers, defendant was not prejudiced by amendment of the bill of information by changing the name of the victims. State v. Woods, 713 So. 2d 1231, 1998 La. App. LEXIS 2247 (June 29, 1998), writ denied by La. 98-3041, 741 So. 2d 1281, 1999 La. LEXIS 917 (La. Apr. 1, 1999).

• Accusatory Instruments

•• Indictments

••• General Overview. — Failure of the indictment to include the victim’s names as required by La. Code Crim. Proc. Ann. art. 473 was harmless error, where the defendant was aware of the victims’ names before trial and where the defendant objected to the amendment of the indictment to include the victims’ names. State v. Folse, 623 So. 2d 59, 1993 La. App. LEXIS 2576 (July 2, 1993).


• Discovery & Inspection

•• Discovery by Defendant

••• General Overview. — Because the record contained a witness list that contained the names and addresses of the juveniles to whom defendant allegedly distributed drugs, the defendant was aware of the juveniles’ names and the trial court did not err when it failed to require the State to reveal the names pursuant to La. Code Crim. Proc. Ann. art. 473. State v. Ross, 561 So. 2d 1004, 1990 La. App. LEXIS 1204 (May 15, 1990), writ denied in part by 594 So. 2d 885, 1992 La. LEXIS 1125 (La. 1992).

• Double Jeopardy

•• General Overview. — The requirement for identification of the victim in a charge of resisting an officer was made constitutionally necessary under certain accusations in order that the accused be properly informed of the accusation against him and not be twice placed in jeopardy for the same offense. State v. Dozier, 258 LA. 323, 246 So. 2d 187, 1971 La. LEXIS 4533 (Mar. 29, 1971), overruled in part by State v. Guillory, 404 So. 2d 453, 1981 La. LEXIS 10290, 1981 La. LEXIS 10425 (La. 1981).

Art. 474. Property described as money.

When it is necessary to make an averment in an indictment as to money, treasury notes or certificates, banknotes or other securities intended to circulate as money, it is sufficient to describe them or any of them as money, without specifying the particular character, denomination, kind, species, or nature thereof.

COMMENTARY

Louisiana Official Revision Comments

1966. — This article follows Art. 232 of the 1928 Louisiana Code of Criminal Procedure as to scope and substance, but is rephrased in conformity with the clear statement of a similar rule in Sec. 168 of the A.L.I. Code of Criminal Procedure. The intended broad construction of the term “money” is illustrated by State v. Bussa, 176 La. 87, 145 So. 276 (1933), where the defendant was charged with “embezzlement of money.” The defendant cited Art. 232 of the 1928 Louisiana Code for the proposition that the word “money” can refer only to coins and currency, and, therefore, did not cover a check, which was used to obtain the money. The Louisiana Supreme Court rejected the argument and stated that “there is nothing in the article (232) which limits a prosecution for the embezzlement of money only to coins or banknotes.”

Art. 475. Description of written instruments and printed objects.

When it is necessary to make an averment in an indictment relative to any instrument or object which consists wholly or in part of writing or figures, pictures or designs, it is sufficient to describe the instrument or object by any name or description by which it is usually known or by which it may be identified, or by its purport, without setting forth a copy or facsimile of the whole or any part thereof.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article based upon Art. 233 of the 1928 Code of Criminal Procedure, facilitates and simplifies the description of written instruments and other written or printed objects. It applies to deeds, contracts, leases, and other written instruments. The phrase “printed objects” is added to include such things as stamps or tickets, which may be stolen or counterfeited.

(b) The general authorization applies to all offenses; therefore, the former special provisions relating to theft and forgery (former R.S 15:236) and counterfeiting (former R.S. 15:236.1) are unnecessary and are omitted.

Art. 476. Description of spoken or written matter.

When it is necessary to make an averment in an indictment relative to any words, whether spoken, written or otherwise recorded, or to any plan, map, or picture, it is sufficient to set forth the words by their general purport, or to describe the plan, map, or picture generally, without setting forth a copy or facsimile thereof.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The above article, based largely upon Sec. 170 of the A.L.I Code of Criminal Procedure, is applicable to situations where the crime relates to written or spoken words, or a plan, map, or picture. The article facilitates charging such crimes as obscenity (R.S. 14:106) and defamation (R.S. 14:47). For example, it is possible to charge the sale or exhibition of an obscene book, pamphlet, or picture by stating generally the fact of the indecent nature thereof. Further details as to the precise parts, representation, or passage relied upon as constituting the offense may be obtained through a bill of particulars.

(b) The phrase “or otherwise recorded” is employed in order to include offensive words reproduced and distributed on a phonograph record or tape recording. For example, obscenity may be committed through distribution of salacious and filthy phonograph records.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Disclosure of Medical Information Under Louisiana and Federal Law. 65 Tul. L. Rev. 169 (November, 1990).

Art. 477. Meaning of words and phrases.

The words and phrases used in an indictment or bill of particulars are to be construed according to their usual meaning and acceptation. Words and phrases which have been defined by law or which have otherwise acquired a legal meaning are to be construed according to their legal meaning.

COMMENTARY

Louisiana Official Revision Comments

1966. — This article, taken from Sec. 171 of the A.L.I. Code of Criminal Procedure, states a sound and useful rule of construction which was not contained in the 1928 Louisiana Code of Criminal Procedure. The A.L.I. Commentary to Sec. 171 lists nineteen states having a similar rule. Similar rules of construction are found in Arts. 14 and 15 of the Louisiana Revised Civil Code.

Art. 478. Judgments and other determinations.

Where a judgment or other determination of, or a proceeding before, any court or official, civil or military, is referred to in an indictment, it is unnecessary to allege the facts conferring jurisdiction on the court or official. It is sufficient to allege generally that the judgment or determination was given or made or the proceeding had, in such manner as identifies the judgment, determination or proceeding.

COMMENTARY

Louisiana Official Revision Comments

1966. — This article conforms, in substance, with Art. 244 of the 1928 Louisiana Code of Criminal Procedure, but its style has been modified in the light of a somewhat clearer statement of the rule in Sec. 174 of the A.L.I. Code of Criminal Procedure.

Art. 479. Exceptions.

An indictment shall not be invalid or insufficient for the reason that it fails to negative an exception, excuse, or proviso contained in the statute creating or defining the offense. An exception, excuse, or proviso must be urged by way of defense.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Prior to the adoption of the 1928 Louisiana Code of Criminal Procedure, the jurisprudence was not clear as to when an exception stated in a statute had to be negatived in the indictment, or when it should be urged by way of defense. State v. Lyons, 3 La.Ann. 154 (1848); State v. Cain, 106 La. 708, 31 So. 300 (1902). Art. 228 of the 1928 Code cleared up the uncertainty by specifically stating the rule retained in this article.

A good example of the application of former Art. 228 is State v. White, 195 La. 1028, 197 So. 745 (1940), where the defendant was prosecuted under an ordinance which prohibited handling or distributing intoxicating liquors except when prescribed by a licensed physician. The Louisiana Supreme Court held that the indictment was not rendered defective by a failure to state that distribution was other than pursuant to a prescription given by a licensed physician.

(b) This article modifies the language of former Art. 228, in the light of comparable Sec. 175 of the A.L.I. Code. The phrase “exception, excuse, or proviso” is employed instead of the former “proviso or exception,” to make it abundantly clear that all types of defenses, exceptions, and excuses stated in the statute are included in the rule. As under original Art. 228, the fact that the exception or proviso was not in the enacting clause of the statute is immaterial. All exceptions and excuses, regardless of their location in the statute, are included.

“Statute” is defined in Art. 934(11) to include local ordinances.
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CRIMINAL LAW & PROCEDURE

• Accusatory Instruments

•• Informations

••• General Overview. — Where an information charged defendant with unlawful possession of a syringe and needle, the information was not defective for failing to allege that the possession of the syringe and needle was not authorized by a prescription or physician’s certificate because former La. Rev. Stat. Ann. § 15:220 (now La. Code Crim. Proc. Ann. art. 479) expressly provided that authorization by a prescription was an exception to liability that had to be raised by the defense. State v. Birdsell, 235 LA. 396, 104 So. 2d 148, 1958 La. LEXIS 1214 (Feb. 10, 1958).

Art. 480. Conjunctive charging.

If an offense may be committed by doing one or more of several acts, or by one or more of several means, or with one or more of several intents, or with one or more of several results, two or more of such acts, means, intents, or results may be charged conjunctively in a single count of an indictment, or set forth conjunctively in a bill of particulars, and proof of any one of the acts, means, intents, or results so charged or set forth will support a conviction.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article retains the substantive features of Art. 222 of the 1928 Louisiana Code of Criminal Procedure, but adopts the improved stylistic form of the A.L.I. provision, for the charging of a crime which may be committed in a number of different ways, all of which are listed in the criminal statute or ordinance. Frequently the prosecution is not sure in advance of trial as to just which form or forms of the crime will be established by the evidence. In such situations this article authorizes conjunctive allegations of the forms of the crime or intents, any of which will constitute the crime under the statute. This article applies to such important crimes as aggravated burglary, simple rape, murder, and manslaughter, each of which may be committed in a number of different ways. It is even more meaningful in the charging of such multifarious crimes as obscenity or contributing to the delinquency of juveniles, where the exact form of the transgression is not always clearly established in advance of trial.

(b) When the forms of a crime are charged conjunctively, proof of either form will support a conviction. In State v. Bryan, 175 La. 422, 143 So. 362 (1932), the indictment charged conjunctively under a statute which prohibited the receipt of bank deposits by an officer who knew that the bank was “insolvent or in failing circumstances.” The defendant contended that the state must prove that he had knowledge both that the bank was in failing circumstances and insolvent, and that the state was able to prove only that the defendant knew the bank was in failing circumstances. The court held that, although former Art. 222 provided that the offense must be charged conjunctively, it did not require proof of both. When a statute condemns an act under one or more alternate conditions, all of the alleged alternate conditions need not be proved.

(c) Unlike the Louisiana rule, the A.L.I. Code,§176, authorizes disjunctive or alternative allegations. There are statements in the Louisiana jurisprudence indicating judicial disapproval of disjunctive or alternative charges. For example, in City of Shreveport v. Bryson, 212 La. 634, 33 So.2d 60 (1947), the defendant was charged with the operation of an automobile in a careless and reckless manner while under the influence of “intoxicating liquor or drugs,” as prohibited by statute. The defendant contended that the affidavit charged the offenses alternatively and consequently did not inform her whether the prosecution intended to prove that she was intoxicated or whether it intended to prove that she was drugged, and that consequently she was unable to prepare her defense. The supreme court applied former Art. 222 and held that disjunctive crimes must be charged in the conjunctive and then stated: “This is true for the reason that a defendant in a criminal prosecution is entitled to know what accusation against him is relied upon by the prosecution, and, further, if the offenses are charged disjunctively or alternatively, the precise accusation against the defendant is left uncertain. Louisiana Constitution, Article 1, Section 10; (Cited cases omitted) . . . Marr’s Criminal Jurisprudence of Louisiana (2nd ed.) Volume 1, Section 329, page 490.” Id. at 538, 33 So.2d at 61. The court relied on Art. 222 of the 1928 Code, and also indicated that a charge in the disjunctive or alternative might be unconstitutional.

(d) This article expressly authorizes conjunctive allegations in the bill of particulars as well as the indictment. Here again the district attorney may be unavoidably uncertain as to which form of the crime or which intent will be established at the trial. Although Art. 222 of the 1928 Code only applied to the indictment, a similar rule was applied to the bill of particulars. In State v. Prince, 216 La. 989, 46 So.2d 366 (1950), discussed in The Work of the Louisiana Supreme Court for the 1949-1950 Term-Criminal Procedure, 11 La.L.Rev. 233, 240 (1951), where aggravated rape had been charged in a short form indictment, it was held appropriate for the bill of particulars to state that the prosecution was brought under Subsections (1) and (2) of the aggravated rape article (R.S. 14:42). Here, as in the indictment, the state should not be forced to choose in advance between the ways (whether by force or by intimidation) in which the aggravated rape was attempted. The Prince rule is codified in this article.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Possession

•••• General Overview. — It was clear that the narcotics offense under La. Rev. Stat. Ann. § 40:1033 includes actual possession, constructive possession, or control of the narcotic drug, and can be committed by one or more of several acts or means; hence, under La. Code Crim. Proc. Ann. art. 480, the State has the right to charge actual possession and constructive possession in the conjunctive. State v. Redden, 255 LA. 291, 230 So. 2d 817, 1970 La. LEXIS 3871 (Jan. 20, 1970).

• Accusatory Instruments

•• Dismissal

••• General Overview. — Defendant’s motion to quash a bill of information or limit the manslaughter prosecution was the improper procedural vehicle to attack a manslaughter charge under La. Rev. Stat. Ann. § 14:31(2)(b) because the motion was essentially a mechanism by which to raise matters which did not go to the merits of the charge while defendant used the motion to argue that defendant had a valid defense to the indictment as written; therefore, the trial court did not err by denying the motion to quash, and defendant’s manslaughter and attempted second-degree murder convictions were affirmed. State v. Jordan, 774 So. 2d 267, 2000 La. App. LEXIS 2537 (Oct. 18, 2000), writ denied by La. 2001-3329, 801 So. 2d 363, 2001 La. LEXIS 3071 (La. Nov. 9, 2001).

•• Duplicity

••• General Overview. — Bill of information charging aggravated burglary, possession of a weapon, and battery in a single count was not invalid where the distinct offenses were connected with the same transaction and constituted one act. State v. O’Brien, 226 LA. 807, 77 So. 2d 402, 1954 La. LEXIS 1385 (Dec. 13, 1954).

• Discovery & Inspection

•• Bills of Particulars

••• General Overview. — State’s answer to defendant’s request for a bill of particulars did not prevent defendant from knowing what accusation against him was relied on by the prosecution in a trial for aggravated rape where the answer stated that the victim was overcome by force and/or threats; under La. Code Crim. Proc. Ann. art. 480 the means of the rape could be set forth conjunctively in the bill of particulars. State v. Pratt, 255 LA. 919, 233 So. 2d 883, 1970 La. LEXIS 3657 (Mar. 30, 1970).

Art. 481. Theft.

An indictment for theft may include several counts against the same defendant for distinct acts of theft, and the aggregate amount of the thefts shall determine the grade of the offense charged. If a defendant misappropriates money or other things of value, which were entrusted to him by virtue of his office, employment, or any fiduciary relationship, he may be charged in one count with theft of the aggregate amount misappropriated by him during the entire time of his holding the office, employment, or fiduciary relationship.

COMMENTARY

Louisiana Official Revision Comments

1966. — This article, like its source, authorizing the aggregation of amounts stolen by distinct acts of theft to determine the grade of the offense, conforms with the language of the theft article of the 1942 Criminal Code. See R.S. 14:67. The second sentence, under which a thief (embezzler) may be charged in one count with the aggregate amount misappropriated during the entire term of his office or fiduciary capacity, also conforms with the theft article of the Criminal Code.

JUDICIAL DECISIONS

INDEX

CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Double Jeopardy

CRIMINAL LAW & PROCEDURE

• Sentencing

•• Guidelines

••• General Overview

CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Double Jeopardy. — Twenty separate thefts from the same victim could be aggregated in a single bill of information, and the defendant’s sentence beyond the statutory maximum did not constitute multiple punishment for the same offense under the double jeopardy clause of the United States Constitution. State v. Joles, 492 So. 2d 490, 1986 La. LEXIS 6766 (June 23, 1986), writ of certiorari denied by 479 U.S. 1056, 107 S. Ct. 933, 93 L. Ed. 2d 984, 1987 U.S. LEXIS 365, 55 U.S.L.W. 3494 (1987).

CRIMINAL LAW & PROCEDURE

• Sentencing

•• Guidelines

••• General Overview. — Trial court erred under La. Code Crim. Proc. Ann. art. 481 in sentencing defendant to two consecutive two year imprisonment terms based upon two counts of theft against the same victim charged in the same indictment because the trial court did not aggregate the sums of the two charges to determine the grade of the offense but instead sentenced defendant separately for each act against the same victim. State v. Davis, 453 So. 2d 642, 1984 La. App. LEXIS 9246 (June 29, 1984), review denied by 457 So. 2d 16, 1984 La. LEXIS 9803 (La. 1984), overruled by State v. Joles, 492 So. 2d 490, 1986 La. LEXIS 6766 (La. 1986).

Art. 482. Alternative offenses; special joinder rules.

A. An indictment for theft may also contain a count for receiving stolen things, and the defendant may be convicted of either offense. When two or more persons are jointly indicted for these offenses, any or all of the persons indicted may be found guilty of either of the offenses charged. The district attorney shall not be required to elect between the two offenses charged.

B. An indictment for manslaughter may also contain a count for abortion and the jury may convict of either offense. The district attorney shall not be required to elect between the two offenses charged. (Acts 1988, No. 515, § 3, eff. Jan. 1, 1989.)

Editor’s Notes. — See Acts 1988, No. 515, § 12.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article, following Art. 246 of the 1928 Code of Criminal Procedure, provides for a situation where the state is frequently in justifiable doubt as to which crime will be established by the evidence adduced at the trial. A receiver of stolen things (R.S. 14:69) will be guilty of theft (R.S. 14:67), rather than receiving, if it develops that he procured or in any way participated in the stealing of the goods. This article authorizes the charging of these distinct crimes in separate counts. It is for the jury to determine which charge is supported by the evidence; therefore, the article expressly states that the prosecuting officer shall not be required to elect between the two offenses charged.

(b) The authority to include a count for unauthorized use of movables (R.S. 14:68), found in Art. 246 of the 1928 Code, has been omitted, since a charge of theft necessarily includes the lesser generic offense of unauthorized use of movables as a responsive verdict (Art. 814) where there is no “intent to permanently deprive” the owner of his property.

(c) Paragraph B, following Art. 249 of the 1928 Code of Criminal Procedure, provides for a situation where the state is in doubt as to whether infanticide (manslaughter) or abortion has been committed. The indictment may charge both offenses; and the jury will then determine, in view of all evidence submitted, whether the defendant committed manslaughter (the killing of a human being) or committed abortion (the destruction of a fetus). The rule is limited to joinder of manslaughter and abortion, since there could not be a valid joinder of counts of murder (requiring a unanimous jury verdict for conviction) and abortion (requiring the concurrence of nine out of twelve jurors for conviction). State v. White, 172 La. 1045, 135 So. 47 (1931); Comment, 4 La. L. Rev. 127 (1940).
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Property Crimes

••• Larceny & Theft

•••• General Overview. — Where defendant was convicted and sentenced for armed robbery, a violation of La. Rev. Stat. Ann. § 14:64 and possession of stolen things valued at over $ 500, in violation of La. Rev. Stat. Ann. § 14:69, his conviction and sentence for possession of stolen things were vacated on appeal because convictions for both represented a violation of double jeopardy reviewable as an error patent. State v. Peden, 875 So. 2d 934, 2004 La. App. LEXIS 1372 (May 26, 2004).

La. Code Crim. Proc. Ann. art. 482’s provision for concurrent convictions for theft and possession of stolen goods seemed more persuasive authority than the Court of Appeal of Louisiana, Second Circuit’s assertion that the concurrent convictions are essentially null and void. State v. Peden, 875 So. 2d 934, 2004 La. App. LEXIS 1372 (May 26, 2004).

Indictment charging defendant with theft and receiving stolen goods did not place him twice in jeopardy for the same offense because the effect of La. Code Crim. Proc. Ann. art. 482 was that defendant could only be subjected to a single prosecution resulting in an acquittal or a single conviction for theft or receiving stolen goods. State v. Muse, 363 So. 2d 462, 1978 La. LEXIS 6743 (Oct. 9, 1978), appeal dismissed by 441 U.S. 929, 99 S. Ct. 2046, 60 L. Ed. 2d 657, 1979 U.S. LEXIS 1703 (1979).

••• Receiving Stolen Property

•••• General Overview. — La. Code Crim. Proc. Ann. art. 482’s provision for concurrent convictions for theft and possession of stolen goods seemed more persuasive authority than the Court of Appeal of Louisiana, Second Circuit’s assertion that the concurrent convictions are essentially null and void. State v. Peden, 875 So. 2d 934, 2004 La. App. LEXIS 1372 (May 26, 2004).

• Accusatory Instruments

•• Multiplicity

••• General Overview. — Although under La. Code Crim. Proc. Ann. art. 482(A) the State was free to charge defendant for the same criminal act with both the offense of theft in violation of La. Rev. Stat. Ann. § 14:67 and the offense of illegal possession of stolen things in violation of La. Rev. Stat. Ann. § 14:69 without constituting double jeopardy, defendant could not be convicted of both offenses. State v. Norman, 799 So. 2d 619, 2001 La. App. LEXIS 2427 (Oct. 31, 2001).

• Double Jeopardy

•• General Overview. — La. Code Crim. Proc. Ann. art. 482(A) did not violate the prohibition against double jeopardy because the article did not violate an accused’s right against second prosecution for the same offense after acquittal or after conviction and it protected an accused against multiple punishments for the same offense. State v. Williams, 359 So. 2d 115, 1978 La. LEXIS 5378 (May 22, 1978).

•• Double Jeopardy Protection

••• Convictions. — Where defendant was convicted and sentenced for armed robbery, a violation of La. Rev. Stat. Ann. § 14:64 and possession of stolen things valued at over $500, in violation of La. Rev. Stat. Ann. § 14:69, his conviction and sentence for possession of stolen things were vacated on appeal because convictions for both represented a violation of double jeopardy reviewable as an error patent. State v. Peden, 875 So. 2d 934, 2004 La. App. LEXIS 1372 (May 26, 2004).


Art. 483. Allegations of prior convictions.

If it is necessary to allege a prior conviction in an indictment, it is sufficient to allege the name or nature of the offense and the fact, date, and court of the conviction.

An indictment shall not contain an allegation of a prior conviction of the defendant unless such allegation is necessary to fully charge the offense.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The first paragraph of this article is taken, with only minor stylistic changes, from Art. 242 of the 1928 Code of Criminal Procedure. It is to facilitate the allegation of prior convictions in cases where such allegations must be included in the original indictment, as in offenses where the criminal statute or ordinance provides enhanced penalties for repeated violators of its provisions. For example, the Criminal Code crimes of theft (R.S. 14:67), operation of a vehicle while intoxicated (R.S. 14:98), and reckless operation of a vehicle (R.S. 14:99) all contain provisions for enhanced penalties for multiple offenders. However, there is no provision in those articles which authorizes a district attorney to wait until after a defendant is convicted of the charge in question to inform him that he has been prosecuted as a multiple offender. In such cases the prior convictions, like the amount of damage done in a simple arson case, is a matter to be determined in arriving at the degree of the defendant’s guilt and must be alleged in the indictment. This is apparently the theory upon which Art. 242 was included in the 1928 Code. In State v. Compagno, 125 La. 669, 51 So. 681 (1910), the defendant was convicted of selling liquor to minors in violation of Act 176 of 1908, and was sentenced as a second offender. In appealing from the sentence, defense counsel argued that a cumulative penalty could not be imposed, since the affidavit charging the offense made no reference to a prior conviction. In setting the enhanced sentence aside, the supreme court stated: “Where a defendant claims the right to have the crime for which it is sought to convict him fully set forth in the act of accusation, his right to have a full statement cannot be denied to him on the ground that the state treats him with special leniency, and withholds a charge apprehending a charge of prior conviction, for the reason that it may prejudice him before the jury. If the averment is essential, it should be made a ground in the affidavit. We are of the opinion that it is essential, that the first conviction must be alleged. It enters into and makes part of the last offense. It is an aggravation which gives rise to an increase of punishment. In the matter of increasing the punishment it is essential.” Id. at 670, 51 So. at 682. The Compagno decision was affirmed in State v. Daniel, 141 La. 423, 75 So. 102 (1917).

(b) The second paragraph is taken from Sec. 172 of the A.L.I. Code of Criminal Procedure, and has great practical importance in felony cases where the defendant is a multiple offender and subject to enhanced penalties under the habitual offender law. It is unfair to a defendant in such cases to prejudice the jury by calling past felonies to their attention by stating them in the indictment for the present crime. This general rule conforms with the Louisiana Supreme Court’s views, as announced in State v. Jones, 209 La. 394, 24 So.2d 627 (1945), where the defendant was charged and convicted of burglary in the nighttime and, after being adjudged a fourth offender, was sentenced to a life term in the state penitentiary. On appeal the defendants contended that the district attorney committed reversible error by including in the information charges of having been previously convicted of four other felonies, thereby prejudicing the petit jury by placing his character and criminal record before the jury without his having taken the stand as a witness in his own behalf. The Louisiana Supreme Court, speaking through Justice Kennon, stated: “To include in the information, upon which a defendant is placed in trial before a jury, accusations that the defendant has previously been convicted of four separate and unrelated felonies, has the effect of immediately placing his character and previous criminal record before the jury, without the defendant having taken the stand as a witness in his own behalf. This is prejudicial to the rights of the accused and fatal error.” Id. at 399, 24 So.2d at 629.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — Notation “second offense” in the affidavit was insufficient under La. Code Crim. Proc. Ann. art. 483 to charge a prior conviction; therefore, defendant’s nine month sentence as a second offender was set aside as illegal because it exceeded the maximum for a first offense of driving a vehicle under the influence of intoxicating beverages in violation of La. Rev. Stat. Ann. § 14:98. State v. Bass, 254 LA. 83, 222 So. 2d 865, 1969 La. LEXIS 2943 (May 5, 1969).

Defendant’s sentence as a second offender on a driving under the influence charge was reversed where the prior conviction was not sufficiently stated in the affidavit to include the time and place of an earlier conviction as required under former La. Code Crim. Proc. Ann. art. 242 (now La. Code Crim. Proc. Ann. art. 483), La. Rev. Stat. Ann. § 15:242. State v. Montgomery, 250 LA. 326, 195 So. 2d 285, 1967 La. LEXIS 2823 (Feb. 20, 1967).

• Accusatory Instruments

•• Informations

••• General Overview. — Trial court did not err in allowing a portion of the bill of information, alleging that defendant had a prior conviction for possession of cocaine, to be read to the jury, and the trial court properly instructed the jury about the prior conviction. State v. Howard, 814 So. 2d 47, 2002 La. App. LEXIS 887 (Mar. 28, 2002), writ denied by La. 2002-1485, 843 So. 2d 1120, 2003 La. LEXIS 1647 (La. May 16, 2003).

• Sentencing

•• Guidelines

••• Adjustments & Enhancements

•••• Criminal History

••••• General Overview. — Where defendant charged as a multiple offender, the State was not required to list defendant’s prior offenses in the original indictment because La. Code Crim. Proc. Ann. art. 483 prohibited the trial court from listing prior convictions unless necessary to fully charge the offense. State v. Norwood, 538 So. 2d 682, 1989 La. App. LEXIS 21 (Jan. 17, 1989).

•• Ranges. — Notation “second offense” in the affidavit was insufficient under La. Code Crim. Proc. Ann. art. 483 to charge a prior conviction; therefore, defendant’s nine month sentence as a second offender was set aside as illegal because it exceeded the maximum for a first offense of driving a vehicle under the influence of intoxicating beverages in violation of La. Rev. Stat. Ann. § 14:98. State v. Bass, 254 LA. 83, 222 So. 2d 865, 1969 La. LEXIS 2943 (May 5, 1969).

• Appeals

•• Reviewability

••• Waiver

•••• General Overview. — Even though La. Code Crim. Proc. Ann. art. 483 required that the date of a prior conviction be included in an indictment when it was necessary to allege a prior conviction, a failure to object to this error waived it. State v. Sanmiguel, 626 So. 2d 957, 1993 La. App. LEXIS 3478 (Nov. 17, 1993).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Casenote: State v. Ball: A Cause for Pride or Unfair Prejudice. 46 Loy. L. Rev. 313 (Spring, 2000).

CHAPTER 3. BILL OF PARTICULARS.

Art. 484. Bill of particulars.

A motion for a bill of particulars may be filed of right in accordance with Article 521. The court, on its own motion or on motion of the defendant, may require the district attorney to furnish a bill of particulars setting forth more specifically the nature and cause of the charge against the defendant.

Supplemental bills of particulars or a new bill may be ordered by the court at least seven days before the trial begins.

When a bill of particulars is furnished, it shall be filed of record and a copy of the bill shall be given to the defendant. (Amended by Acts 1978, No. 735, § 2; Acts 1981, No. 440, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article states a general rule, making provision for the ordering of a bill of particulars in all cases. It applies to indictments drafted in conformity with the general rules stated in Art. 464, as well as to indictments following the specific forms authorized by Art. 465. Thus it affords the same coverage as the separate provisions governing bills of particulars in Art, 288 (general long form) and Art. 235 (short form) of the 1928 Louisiana Code of Criminal Procedure. The article is drafted in conformity with the constitutional requirement that the accused shall be informed of the nature and cause of the accusation against him. Const. Art. I,§10. Consideration was given to the possibility of drafting specific rules to guide the trial judge in ruling on motions for bills of particulars, but the matter is one which is not susceptible to precise pre-determination. Under this article the court will be guided by certain general principles which emerge from the jurisprudence. The defendant is entitled to know what the state intends to prove; but the bill of particulars cannot be employed in a fishing expedition for a recital of the details of the state’s evidence, nor used as a device to harass the state by demands for nonessential details. See Comment, The Bill of Particulars in Criminal Trials, 12 La.L.Rev. 457 (1952), for an analysis of the Louisiana jurisprudence.

(b) The provisions of this article, like Arts. 235 and 288 of the 1928 Louisiana Code of Criminal Procedure, are permissive. The Louisiana jurisprudence makes it clear that where the judge abuses his discretion in refusing a bill of particulars, he commits reversible error. State v. Chanet, 209 La. 410, 24 So.2d 670 (1946), State v. Butler, 229 La. 788, 86 So.2d 906 (1956). In State v. Richardson, 220 La. 338, 56 So.2d 568 (1952), the supreme court held that the defendant has a constitutional right to information necessary to inform him of the nature and cause of the offense charged, and should be given such information as is necessary to prepare his defense.

(c) After the ten-day period following arraignment has expired, the court may permit the filing of a motion at any time before the trial actually commences, and an arbitrary refusal to consider such a delayed bill of particulars constitutes reversible error. The bill of particulars is an important device which implements the defendant’s constitutional right to be informed of the nature and cause of the charge against him. Const. Art. I,§10. To that end, the rules governing the time for requesting a bill of particulars are liberally stated and will probably be liberally construed. State v. Barnes, 242 La. 102, 134 So.2d 890 (1961).

(d) The second and third paragraphs, taken from A.L.I. Code,§155, clarify procedures that were not covered by the tersely stated provisions of Arts. 288 and 235 of the 1928 Louisiana Code.
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ENVIRONMENTAL LAW

• Hazardous Wastes & Toxic Substances

•• Treatment, Storage & Disposal

CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Scope of Protection. — Prosecution of two defendants for illegal storage of hazardous waste was properly dismissed when the State failed to file a bill of particulars or provide the defendants sufficient information regarding the identification of the alleged hazardous waste and the manner in which the hazardous waste was illegally stored in order to allow the defendants to prepare an adequate defense. State v. Warren, 700 So. 2d 1297, 1997 La. App. LEXIS 2301 (Sept. 24, 1997).

Defendant charged with criminal conspiracy was entitled to a bill of particulars advising of him of the identity of his co-conspirators and of any overt act or acts in furtherance of the commission of the crime. State v. Rogers, 375 So. 2d 1304, 1979 La. LEXIS 7129 (Oct. 8, 1979).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Homicide

••• Murder

•••• General Overview. — Although defendant provided the money for the methylenedioxymethamphetamine (ecstasy), the facts showed that the deceased was a joint participant in the transaction because she shared in the right to control the drugs that were purchased, and thus, the State’s allegations did not support a finding that defendant’s actions went beyond those of a mere purchaser and consumer; therefore, pursuant to La. Const. art. I, § 13 and La. Code Crim. Proc. Ann. arts. 464, 484, 485, and 532(1) and (5), the trial court’s decision, granting of defendant’s motion to quash the indictment charging defendant with the second degree murder of the deceased by distributing a controlled substance to her which caused her death, in violation of La. Rev. Stat. Ann. § 14:30.1(A)(3), and with possession with intent to distribute a Schedule I controlled dangerous substance, in violation of La. Rev. Stat. Ann. § 40:966(A)(1), was affirmed. State v. Corbett, 879 So. 2d 151, 2004 La. App. LEXIS 770 (Apr. 2, 2004), reversed by, remanded by La. 04-1124, 888 So. 2d 764, 2004 La. LEXIS 3289 (La. Nov. 15, 2004).

Defendants could not be charged with second degree murder of a victim killed during the course of an armed robbery where the person who actually fired the shots that killed the victim was not involved in the underlying criminal activity, thus, the trial court should have granted the defendants’ motion to quash the indictment. State v. Alexis, 562 So. 2d 957, 1990 La. App. LEXIS 1329 (May 16, 1990), writ of certiorari denied by 572 So. 2d 86, 1991 La. LEXIS 171 (La. 1991).

• Accusatory Instruments

•• General Overview. — Specific date was not essential to the crime of attempted aggravated rape and did not have to be alleged in the indictment or set forth in a bill of particulars. State v. Frith, 436 So. 2d 623, 1983 La. App. LEXIS 8948 (June 29, 1983), writ of certiorari denied by 440 So. 2d 731, 1983 La. LEXIS 11846 (La. 1983).

•• Indictments

••• General Overview. — Defendants were not entitled to the details of the evidence against them, the short form of indictment provided by La. Code Crim. Proc. Ann. art. 465(42) for robbery was constitutional, and the state’s bill of particulars was adequate where it sufficiently informed defendants of the nature and cause of the charges, as required by La. Code Crim. Proc. art. 484. State v. Monk, 315 So. 2d 727, 1975 La. LEXIS 4871 (June 23, 1975).

Although the State was required to furnish a bill of particulars to a defendant accused of aggravated rape, under the short form indictment authorized by former La. Rev. Stat. Ann. § 15:235 (now La. Code Crim. Proc. Ann. art. 465) the State was not compelled to give the evidence with which the State would prove its case. State v. Barksdale, 247 LA. 198, 170 So. 2d 374, 1964 La. LEXIS 2854 (Dec. 14, 1964), writ of certiorari denied by 382 U.S. 921, 86 S. Ct. 297, 15 L. Ed. 2d 236, 1965 U.S. LEXIS 316 (1965).

The bill of particulars was a substitute for special averments in the indictment, and defendant was entitled to be furnished with such information upon his timely request. State v. Holmes, 223 LA. 397, 65 So. 2d 890, 1953 La. LEXIS 1295 (June 1, 1953).

•• Informations

••• General Overview. — Defendant’s convictions for aggravated rape, forcible rape and aggravated crime against nature were proper because he had notice and was informed of the nature and cause of the accusations against him as required by La. Const. art. I, § 13 and the bill of particulars provided for in La. Code Crim. Proc. Ann. art. 484 was the means by which the defendant was informed. State v. Brauner, 782 So. 2d 52, 2001 La. App. LEXIS 558 (Feb. 21, 2001), writ denied by La. 2001-1260, 811 So. 2d 920, 2002 La. LEXIS 1131 (La. Mar. 22, 2002).

Where an information charged defendant with six counts of malfeasance in office by directing parish employees to take fuel from a parish ferry and transfer it to his boat and do repairs and maintenance on the boat during working hours, the information and answers to defendant’s bill of particulars were sufficiently specific to notify defendant of the charges against him because the charges referred to specific quantities of fuel, a specific time range for the commission of the offenses was given, there was no need to identify dates and times of the commission of the offenses because they were not essential to the charge, and the offenses were of a similar nature alleged to have been committed as part of a continuous plan. State v. Hudnall, 522 So. 2d 616, 1988 La. App. LEXIS 766 (Mar. 3, 1988), writ of certiorari denied by 530 So. 2d 83, 1988 La. LEXIS 1773 (La. 1988).

Defendant was not prejudiced by the fact that the state announced that it was prosecuting defendant under all paragraphs of La. Rev. Stat. Ann. § 14:08 but adduced no evidence to support some ways in which the statute might have been violated; the bill of information and the bill of particulars informed the trial court and defendant of the charges against him and would support a plea of former jeopardy. State v. Glover, 262 LA. 495, 263 So. 2d 866, 1972 La. LEXIS 5938 (June 29, 1972).

• Discovery & Inspection

•• Bills of Particulars

••• General Overview. — Trial court did not err in quashing the “including, but not limited to” language in four counts of an indictment, because the challenged language would allow the State to submit proof as to conduct that had not been specified in either the indictment or the bill of particulars. State v. Odom, 861 So. 2d 187, 2003 La. App. LEXIS 1901 (June 27, 2003).

Regarding a public bribery count, the trial court correctly limited the charged conduct to that involving a particular briber between particular dates based upon the bill of particulars, but the trial court erred in limiting the allegations that were within the pertinent time period. State v. Odom, 861 So. 2d 187, 2003 La. App. LEXIS 1901 (June 27, 2003).

Bill of particulars, provided for in La. Code Crim. Proc. Ann. art. 484 is a means by which a defendant is informed of the nature and cause of the accusation against him. State v. Walker, 773 So. 2d 735, 2000 La. App. LEXIS 1839 (July 12, 2000), writ denied by La. 2000-2438, 798 So. 2d 105, 2001 La. LEXIS 2548 (La. Sept. 28, 2001).

Bill of particulars provided in La. Code Crim. Proc. Ann. art. 484 is a means by which a defendant is informed of the nature and cause of the accusations against him, but is not a means for defendant to obtain the State’s evidence. State v. Barrow, 724 So. 2d 263, 1998 La. App. LEXIS 3486 (Nov. 25, 1998).

Prosecution of two defendants for illegal storage of hazardous waste was properly dismissed when the State failed to file a bill of particulars or provide the defendants sufficient information regarding the identification of the alleged hazardous waste and the manner in which the hazardous waste was illegally stored in order to allow the defendants to prepare an adequate defense. State v. Warren, 700 So. 2d 1297, 1997 La. App. LEXIS 2301 (Sept. 24, 1997).

In a prosecution for 142 counts of theft, before denying the motion for a bill of particulars, the trial court met with counsel and was advised by the prosecutor that compliance with defendant’s untimely motion on the eve of trial would entail an undue amount of work; the prosecutor noted that he had been involved in discussions with defense counsel concerning the case with the result that information including copies of the checks had been provided to defendant upon request, and the State had provided an abbreviated, general answer to the bill-of-particulars motion; the trial court did not commit abuse of discretion by denying defendant’s request for a bill of particulars. State v. Volentine, 565 So. 2d 511, 1990 La. App. LEXIS 1617 (June 20, 1990).

Where defendant did not file his motion for a bill of particulars within the time permitted by law, and he did not show good cause why the time for filing should have been extended, and he did not continue to pursue his motion particularizing his request after its denial, and he was represented by capable counsel at the time that he filed this motion, given these circumstances, the trial court did not abuse its discretion in denying defendant’s pro se motion for a bill of particulars. State v. Ashworth, 554 So. 2d 271, 1989 La. App. LEXIS 2504 (Dec. 13, 1989), writ denied by 561 So. 2d 113, 1990 La. LEXIS 1228 (La. 1990).

In an action in which three defendants were charged with monopolizing, attempting to monopolize, and combining with each other to monopolize the filming trade, a violation of La. Rev. Stat. Ann. § 51:123, in response to one defendant’s motion for a bill of particulars, pursuant to La. Code Crim. Proc. Ann. art. 484, the State’s statement satisfied the function of La. Code Crim. Proc. Ann. art. 484; even though it did not directly attempt to define “filming trade,” it listed specific acts, which informed defendant of the nature and cause of the charges against him. State v. Seifert, 524 So. 2d 160, 1988 La. App. LEXIS 544 (Apr. 12, 1988).

Where an information charged defendant with six counts of malfeasance in office by directing parish employees to take fuel from a parish ferry and transfer it to his boat and do repairs and maintenance on the boat during working hours, the information and answers to defendant’s bill of particulars were sufficiently specific to notify defendant of the charges against him because the charges referred to specific quantities of fuel, a specific time range for the commission of the offenses was given, there was no need to identify dates and times of the commission of the offenses because they were not essential to the charge, and the offenses were of a similar nature alleged to have been committed as part of a continuous plan. State v. Hudnall, 522 So. 2d 616, 1988 La. App. LEXIS 766 (Mar. 3, 1988), writ of certiorari denied by 530 So. 2d 83, 1988 La. LEXIS 1773 (La. 1988).

Victim’s in-court identification of defendant as the perpetrator of the crimes of armed robbery and aggravated rape did not have to be excluded where the state failed to inform defendant of its intent to use that evidence, as defendant did not request that information in his motion for a bill of particulars and even if he had requested the names of the state’s witnesses, he would not have been entitled to them; the state’s bill of particulars by clear implication actually supplied that information, stating that its case relied in great part on the victim’s testimony. State v. Jones, 467 So. 2d 147, 1985 La. App. LEXIS 9240 (Apr. 10, 1985).

Although a trial court overruled a defendant’s objection to the state proceeding to trial without supplying specific answers to his motion for bill of particulars, the defendant was not denied his constitutional right, under La. Const. art. I, § 13 to prepare a defense because the state was not required to expand the general charges set forth in the bill of indictment by disclosing specific dates, times, and places of specific acts of indecent behavior with a juvenile; the state fulfilled its obligation under La. Code Crim. Proc. Ann. art. 484 when it turned over to the defendant’s counsel the State’s entire file on the defendant. State v. Ohrberg, 448 So. 2d 1316, 1984 La. App. LEXIS 8290 (Feb. 28, 1984).

Specific date was not essential to the crime of attempted aggravated rape and did not have to be alleged in the indictment or set forth in a bill of particulars. State v. Frith, 436 So. 2d 623, 1983 La. App. LEXIS 8948 (June 29, 1983), writ of certiorari denied by 440 So. 2d 731, 1983 La. LEXIS 11846 (La. 1983).

Where defendant was convicted of attempted first-degree murder of his brother-in-law, La. Rev. Stat. Ann. §§ 14:27 and 14:30.1, the State’s response to his bill of particulars was sufficient to give defendant notice. State v. Huizar, 414 So. 2d 741, 1982 La. LEXIS 11002 (May 17, 1982).

Defendant charged with criminal conspiracy was entitled to a bill of particulars advising of him of the identity of his co-conspirators and of any overt act or acts in furtherance of the commission of the crime. State v. Rogers, 375 So. 2d 1304, 1979 La. LEXIS 7129 (Oct. 8, 1979).

Function of a bill of particulars is to more fully inform defendant of the nature and cause of the charge against him with sufficient information to properly prepare his defense; however, the bill of particulars may not be used to discover details of evidence with which the State expects to prove its case. State v. Boyd, 359 So. 2d 931, 1978 La. LEXIS 7595 (May 22, 1978).

Defendant’s request in his bill of particulars for the names of the State’s witnesses and the place of the offense was properly denied where the indictment adequately informed defendant of the nature of the charge against him so as to enable him to prepare his defense. State v. Mackie, 352 So. 2d 1297, 1977 La. LEXIS 6790 (Dec. 19, 1977).

Under La. Code Crim. Proc. Ann. art. 484, defendants’ motive for a conspiracy to distribute drugs was not a proper subject for a bill of particulars. State v. O’Blanc, 346 So. 2d 686, 1977 La. LEXIS 5750 (May 16, 1977).

In light of the State’s having made its entire investigative file available for review of defense counsel prior to trial, a trial day motion for a bill of particulars filed in proper person by defendant was properly denied. State v. Alexander, 334 So. 2d 388, 1976 La. LEXIS 4198 (June 21, 1976).

Trial court did not err in refusing to require the State to answer defendant’s questions in a motion for a bill of particulars where the information was either already provided or was information that went beyond the scope of informing defendant of the nature and cause of an aggravated rape charge. State v. Jenkins, 338 So. 2d 276, 1976 La. LEXIS 4181 (June 21, 1976).

Trial judge erred in finding defendant guilty based on the State’s answer to defendant’s motion for bills of particulars because the answers to a motion for bills of particulars do not constitute proof of the facts set out in the answer. State v. Souby, 332 So. 2d 253, 1976 La. LEXIS 4610 (May 17, 1976).

Where defendant was convicted of distribution of heroin, his conviction was proper; defendant’s request for a more specific bill of particulars amounted to a request for unavailable pre-trial discovery. State v. Redfud, 325 So. 2d 595, 1976 La. LEXIS 5136 (Jan. 19, 1976).

Defendants were not entitled to the details of the evidence against them, the short form of indictment provided by La. Code Crim. Proc. Ann. art. 465(42) for robbery was constitutional, and the state’s bill of particulars was adequate where it sufficiently informed defendants of the nature and cause of the charges, as required by La. Code Crim. Proc. art. 484. State v. Monk, 315 So. 2d 727, 1975 La. LEXIS 4871 (June 23, 1975).

Where the State amended its bill of particulars to name a different day on which an offense was committed by defendant, a trial court did not abuse its discretion in denying defendant’s motion for continuance because supplemental bills of particulars or a new bill may be ordered by the court at any time before the trial begins under La. Code Crim. Proc. Ann. art. 484. State v. Hamilton, 307 So. 2d 329, 1975 La. LEXIS 3817 (Jan. 20, 1975).

Information requested by a bill of particulars was an effort by the defense to obtain pretrial discovery of the State’s evidence, and the information requested was not necessary to set up more specifically the nature and cause of the charge against defendant; it exceeded the State’s disclosure obligation under La. Code Crim. Proc. Ann. art. 484. State v. Nelson, 306 So. 2d 745, 1975 La. LEXIS 3814 (Jan. 20, 1975).

Bill of particulars was to inform defendant more specifically of the nature of the charge; it could not be used as a device to secure the details of the State’s evidence or collateral information, including police booking information at the law enforcement agency. State v. Vince, 305 So. 2d 916, 1974 La. LEXIS 4120 (Oct. 11, 1974).

Defendant was not prejudiced by the fact that the state announced that it was prosecuting defendant under all paragraphs of La. Rev. Stat. Ann. § 14:08 but adduced no evidence to support some ways in which the statute might have been violated; the bill of information and the bill of particulars informed the trial court and defendant of the charges against him and would support a plea of former jeopardy. State v. Glover, 262 LA. 495, 263 So. 2d 866, 1972 La. LEXIS 5938 (June 29, 1972).

Under La. Code Crim. Proc. Ann. art. 484, it is clear that the function of the bill of particulars is to set up more specifically the nature and cause of the charge against the defendant. State v. Bailey, 261 LA. 831, 261 So. 2d 583, 1972 La. LEXIS 5747 (May 1, 1972).

Although the State was required to furnish a bill of particulars to a defendant accused of aggravated rape, under the short form indictment authorized by former La. Rev. Stat. Ann. § 15:235 (now La. Code Crim. Proc. Ann. art. 465) the State was not compelled to give the evidence with which the State would prove its case. State v. Barksdale, 247 LA. 198, 170 So. 2d 374, 1964 La. LEXIS 2854 (Dec. 14, 1964), writ of certiorari denied by 382 U.S. 921, 86 S. Ct. 297, 15 L. Ed. 2d 236, 1965 U.S. LEXIS 316 (1965).

Denial of a motion for a bill of particulars, on the ground that it was filed late, after defendant’s arraignment, was error where an inexperienced attorney was appointed to represent defendant at the time defendant was arraigned and before defendant consulted with the attorney. State v. Davis, 246 LA. 383, 164 So. 2d 589, 1964 La. LEXIS 2578 (May 4, 1964).

Trial judge exercised the discretion vested in the judge by former La. Rev. Stat. Ann. § 15:288 (now La. Code Crim. Proc. Ann. art. 484) and did not abuse that discretion when it denied defendant’s bill of particulars; defendant did not suffer prejudice by the trial judge’s overruling of the motion for a bill of particulars pursuant to former La. Rev. Stat. Ann. § 15:557 (now La. Code Crim. Proc. Ann. art. 921). State v. Garrison, 244 LA. 787, 154 So. 2d 400, 1963 La. LEXIS 2466 (June 4, 1963), reversed by 379 U.S. 64, 85 S. Ct. 209, 13 L. Ed. 2d 125, 1964 U.S. LEXIS 150, 1 Media L. Rep. (BNA) 1548 (1964).

Trial court denied defendant’s motion for a bill of particulars because seven of the particulars requested by defendant were for the State’s evidence to which he was not entitled and the remaining request had no relation to the bill of information, which charged defendant with unlawfully possessing, selling, and delivering marijuana. State v. Williams, 230 LA. 1059, 89 So. 2d 898, 1956 La. LEXIS 1488 (June 29, 1956).

The bill of particulars was a substitute for special averments in the indictment, and defendant was entitled to be furnished with such information upon his timely request. State v. Holmes, 223 LA. 397, 65 So. 2d 890, 1953 La. LEXIS 1295 (June 1, 1953).

•• Discovery by Defendant

••• General Overview. — State’s obligation under La. Code Crim. Proc. Ann. art. 484 was fulfilled when the prosecutor opened his entire file to defense counsel, in a prosecution for illegal possession of a stolen thing for defendant’s knowing receipt of an improper credit to his utility bill. State v. Jones, 544 So. 2d 1209, 1989 La. App. LEXIS 1049 (May 24, 1989).

Trial court did not abuse its discretion under La. Const. art. I, § 13 and La. Code Crim. Proc. art. 484 in refusing to compel the state to respond to a defendant’s request to furnish additional details and facts relative to his participation in the commission of an armed robbery. State v. May, 339 So. 2d 764, 1976 La. LEXIS 5353 (Nov. 8, 1976).

• Eyewitness Identification

•• In-Court Identifications. — Victim’s in-court identification of defendant as the perpetrator of the crimes of armed robbery and aggravated rape did not have to be excluded where the state failed to inform defendant of its intent to use that evidence, as defendant did not request that information in his motion for a bill of particulars and even if he had requested the names of the state’s witnesses, he would not have been entitled to them; the state’s bill of particulars by clear implication actually supplied that information, stating that its case relied in great part on the victim’s testimony. State v. Jones, 467 So. 2d 147, 1985 La. App. LEXIS 9240 (Apr. 10, 1985).

• Pretrial Motions & Procedures

•• Continuances. — Where the State amended its bill of particulars to name a different day on which an offense was committed by defendant, a trial court did not abuse its discretion in denying defendant’s motion for continuance because supplemental bills of particulars or a new bill may be ordered by the court at any time before the trial begins under La. Code Crim. Proc. Ann. art. 484. State v. Hamilton, 307 So. 2d 329, 1975 La. LEXIS 3817 (Jan. 20, 1975).

• Trials

•• Judicial Discretion. — Trial judge exercised the discretion vested in the judge by former La. Rev. Stat. Ann. § 15:288 (now La. Code Crim. Proc. Ann. art. 484) and did not abuse that discretion when it denied defendant’s bill of particulars; defendant did not suffer prejudice by the trial judge’s overruling of the motion for a bill of particulars pursuant to former La. Rev. Stat. Ann. § 15:557 (now La. Code Crim. Proc. Ann. art. 921). State v. Garrison, 244 LA. 787, 154 So. 2d 400, 1963 La. LEXIS 2466 (June 4, 1963), reversed by 379 U.S. 64, 85 S. Ct. 209, 13 L. Ed. 2d 125, 1964 U.S. LEXIS 150, 1 Media L. Rep. (BNA) 1548 (1964).

ENVIRONMENTAL LAW

• Hazardous Wastes & Toxic Substances

•• Treatment, Storage & Disposal. — Prosecution of two defendants for illegal storage of hazardous waste was properly dismissed when the State failed to file a bill of particulars or provide the defendants sufficient information regarding the identification of the alleged hazardous waste and the manner in which the hazardous waste was illegally stored in order to allow the defendants to prepare an adequate defense. State v. Warren, 700 So. 2d 1297, 1997 La. App. LEXIS 2301 (Sept. 24, 1997).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Variations of a Common Theme: An Analysis of Louisiana’s Experience With Harmless Error in Criminal Cases. 53 La. L. Rev. 1577 (May, 1993).

Art. 485. Effect of inconsistent or limiting allegations of bill of particulars.

If it appears from the bill of particulars furnished under Article 484, together with any particulars appearing in the indictment, that the offense charged in the indictment was not committed, or that the defendant did not commit it, or that there is a ground for quashing the indictment, the court may on its own motion, and on motion of the defendant shall, order that the indictment be quashed unless the defect is cured. The defect will be cured if the district attorney furnishes, within a period fixed by the court and not to exceed three days from the order, another bill of particulars which either by itself or together with any particulars appearing in the indictment so states the particulars as to make it appear that the offense charged was committed by the defendant, or that there is no ground for quashing the indictment, as the case may be.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Although this article follows Sec. 156 of the A.L.I. Code, it states a rule for quashing indictments that is recognized in the Louisiana jurisprudence. In State v. Masino, 214 La. 744, 38 So.2d 622 (1949), the defendant was prosecuted for negligent homicide under a short form indictment which was drawn in conformity with Art. 235 of the 1928 Louisiana Code of Criminal Procedure. The defendant asked for, and the state supplied, a bill of particulars which was in proper order. In remanding the case for trial on the indictment which had been improperly quashed by the trial judge, the supreme court very appropriately pointed out that the bill of particulars furnished would operate to limit the scope of proof on the trial by restricting the introduction of evidence to the proof of those facts set out in the bill of particulars. Justice Moise, speaking for the court, then continued, quoting from State v. Bessar, 213 La. 299, 310, 34 So.2d 785, 789 (1948): “ ‘(T)he court in considering the motion to quash the indictment must construe those facts as set out in the bill of particulars to be true and determine whether or not, if proved, they constitute the crime charged.’ ” State v. Masino, 214 La. 744, 748, 38 So.2d 622, 623 (1949). The court stated further: “It is of no moment whether we say that a bill of particulars is an amendment or an amplification of the indictment or a restriction of proof to be offered by the State.” Ibid. This article clearly spells out the rule announced in the Masino case, and further provides a similar rule for cases in which the indictment and bill of particulars, taken together, show that the defendant did not commit that offense, or show one of the grounds for a motion to quash, such as running of the time limitations.

(b) The bill of particulars is intended to assure the defendant of a full understanding of the nature of the charge, but it was never intended as a trap for the unwary district attorney. Therefore, this article specifically provides that a defect will be cured if the district attorney furnishes another bill of particulars which supplies the deficiency or corrects the incongruous allegations.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Scope of Protection. — Prosecution of two defendants for illegal storage of hazardous waste was properly dismissed when the State failed to file a bill of particulars or provide the defendants sufficient information regarding the identification of the alleged hazardous waste and the manner in which the hazardous waste was illegally stored in order to allow the defendants to prepare an adequate defense. State v. Warren, 700 So. 2d 1297, 1997 La. App. LEXIS 2301 (Sept. 24, 1997).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — Although defendant provided the money for the methylenedioxymethamphetamine (ecstasy), the facts showed that the deceased was a joint participant in the transaction because she shared in the right to control the drugs that were purchased, and thus, the State’s allegations did not support a finding that defendant’s actions went beyond those of a mere purchaser and consumer; therefore, pursuant to La. Const. art. I, § 13 and La. Code Crim. Proc. Ann. arts. 464, 484, 485, and 532(1) and (5), the trial court’s decision, granting of defendant’s motion to quash the indictment charging defendant with the second degree murder of the deceased by distributing a controlled substance to her which caused her death, in violation of La. Rev. Stat. Ann. § 14:30.1(A)(3), and with possession with intent to distribute a Schedule I controlled dangerous substance, in violation of La. Rev. Stat. Ann. § 40:966(A)(1), was affirmed. State v. Corbett, 879 So. 2d 151, 2004 La. App. LEXIS 770 (Apr. 2, 2004), reversed by, remanded by La. 04-1124, 888 So. 2d 764, 2004 La. LEXIS 3289 (La. Nov. 15, 2004).

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — Indictment for battery with a dangerous weapon did not allege an offense under La. Code Crim. Proc. Ann. arts. 532(1), (5), and 485, where the dangerous weapon was a concrete parking lot. State v. Legendre, 362 So. 2d 570, 1978 La. LEXIS 6374 (Sept. 5, 1978).

•• Homicide

••• Murder

•••• General Overview. — Defendants could not be charged with second degree murder of a victim killed during the course of an armed robbery where the person who actually fired the shots that killed the victim was not involved in the underlying criminal activity, thus, the trial court should have granted the defendants’ motion to quash the indictment. State v. Alexis, 562 So. 2d 957, 1990 La. App. LEXIS 1329 (May 16, 1990), writ of certiorari denied by 572 So. 2d 86, 1991 La. LEXIS 171 (La. 1991).

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — Trial court erred in granting defendant’s motion to quash a bill of information charging him with operating a vehicle while intoxicated, because defendant’s argument at the hearing on the motion related to the sufficiency of the evidence and merits of the case, as whether or not defendant was “operating a vehicle” was a factual matter which had to go to merits of the case and was question for trial. State v. Mulvihill, 860 So. 2d 266, 2003 La. App. LEXIS 2951 (Oct. 28, 2003).

• Accusatory Instruments

•• Dismissal

••• General Overview. — Trial court improperly granted defendants’ motion to quash the indictments, where the indictments charged defendants, corporate officers, with failure to collect state and municipal sales taxes that defendants’ corporation was required to collect, and with failing to file state and municipal sales tax returns, or with filing false tax returns, that the corporation was required to file. State v. DeJesus, 642 So. 2d 854, 1994 La. LEXIS 2047 (Sept. 16, 1994).

Trial court erred in denying defendants’ motions to quash an information charging them with resisting an officer in violation of La. Rev. Stat. Ann. § 14:108(D); bill of particulars failed to set forth facts showing that defendants’ disobedience to officers’ orders obstructed the officers, acting in their official capacity, while attempting to seize property, serve process, or make an arrest. State v. Huguet, 369 So. 2d 1331, 1979 La. LEXIS 6290 (Apr. 9, 1979).

• Discovery & Inspection

•• Bills of Particulars

••• General Overview. — Regarding a public bribery count, the trial court correctly limited the charged conduct to that involving a particular briber between particular dates based upon the bill of particulars, but the trial court erred in limiting the allegations that were within the pertinent time period. State v. Odom, 861 So. 2d 187, 2003 La. App. LEXIS 1901 (June 27, 2003).

While the bill of particulars is not a means for the defendant to obtain the State’s evidence, it should inform the defendant of the essential facts of the crime charged; therefore, if the trial court determines that the bill of information and/or bill of particulars is insufficient, it may quash the charges. State v. Walker, 773 So. 2d 735, 2000 La. App. LEXIS 1839 (July 12, 2000), writ denied by La. 2000-2438, 798 So. 2d 105, 2001 La. LEXIS 2548 (La. Sept. 28, 2001).

Prosecution of two defendants for illegal storage of hazardous waste was properly dismissed when the State failed to file a bill of particulars or provide the defendants sufficient information regarding the identification of the alleged hazardous waste and the manner in which the hazardous waste was illegally stored in order to allow the defendants to prepare an adequate defense. State v. Warren, 700 So. 2d 1297, 1997 La. App. LEXIS 2301 (Sept. 24, 1997).

Trial court did not abuse its discretion in allowing the State to amend its response to defendant’s request for a bill of particulars to reflect that defendant was arrested for armed robbery based on information gained from witnesses and not as a result of the issuance of an arrest warrant as, even if there had been a technical defect in a warrant issued for defendant, that fact would not have affected the validity of defendant’s confession to the police following his arrest. State v. Unzueta, 337 So. 2d 1102, 1976 La. LEXIS 4400 (Sept. 13, 1976).

Trial judge erred in finding defendant guilty based on the State’s answer to defendant’s motion for bills of particulars because the answers to a motion for bills of particulars do not constitute proof of the facts set out in the answer. State v. Souby, 332 So. 2d 253, 1976 La. LEXIS 4610 (May 17, 1976).

• Pretrial Motions & Procedures

•• Dismissal. — Trial court erred in granting defendant’s motion to quash a bill of information charging him with operating a vehicle while intoxicated, because defendant’s argument at the hearing on the motion related to the sufficiency of the evidence and merits of the case, as whether or not defendant was “operating a vehicle” was a factual matter which had to go to merits of the case and was question for trial. State v. Mulvihill, 860 So. 2d 266, 2003 La. App. LEXIS 2951 (Oct. 28, 2003).

Trial court erred in denying defendants’ motions to quash an information charging them with resisting an officer in violation of La. Rev. Stat. Ann. § 14:108(D); bill of particulars failed to set forth facts showing that defendants’ disobedience to officers’ orders obstructed the officers, acting in their official capacity, while attempting to seize property, serve process, or make an arrest. State v. Huguet, 369 So. 2d 1331, 1979 La. LEXIS 6290 (Apr. 9, 1979).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Variations of a Common Theme: An Analysis of Louisiana’s Experience With Harmless Error in Criminal Cases. 53 La. L. Rev. 1577 (May, 1993).

CHAPTER 4. DEFECTS; AMENDMENT.

Art. 486. Repugnancy; surplusage.

An indictment that charges an offense in accordance with the provisions of this Title shall not be invalid or insufficient because it contains repugnant allegations. Unnecessary allegations may be disregarded as surplusage.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article follows Art. 240 of the 1928 Code of Criminal Procedure, with minor stylistic modifications suggested by Secs. 182 and 183 of the A.L.I. Code. The A.L.I. Commentary lists ten states, including Louisiana, having similar provisions.

(b) The need for such an article as this was demonstrated in State v. Ratcliff, 183 La. 1081, 165 So. 305 (1936), where the indictment adequately charged that the defendant had forged a promissory note. However, other language in the indictment was repugnant to the charge and the court held the indictment invalid. The case was governed by common law because the offense had been committed before the adoption of the source of this article, Art. 240 of the 1928 Louisiana Code of Criminal Procedure. The court, referring to a Missouri case, which was decided under a statute similar to Art. 240 of the 1928 Code, stated: “Here, too, the indictment would be cured under the provisions of the Code of Criminal Procedure if the alleged offense had been committed after the adoption of the code.” Id. at 1087, 165 So. at 306. The jurisprudence after the adoption of the 1928 Code reflects the success with which former Art. 240 met. In State v. Feltus, 234 La. 822, 101 So.2d 682 (1958), the defendant was convicted of negligent homicide under an indictment which charged that he “being wilfully negligently killed Wilson Weatherton.” The defendant attacked the indictment on grounds that no crime or act in or under the laws of the state constituted wilful criminal negligent homicide. The court, relying on former Art. 240, held that the indictment in alleging that the accused negligently killed the decedent, sufficiently and correctly charged the offense of negligent homicide.

(c) The A.L.I. Code provision that where the indictment adequately charges a crime additional unnecessary allegations may be disregarded as surplusage, is preferable to the statement of former Art. 240 that all unnecessary allegations shall be rejected as surplusage. In some instances, as specifically authorized by Art. 465 of this Code, additional allegations may be included for the very practical purpose of avoiding the necessity of a bill of particulars. In such cases they are not to be disregarded. On the other hand, if the additional allegations confuse the charge they may very appropriately be disregarded as surplusage.

(d) The necessity for an express rule that unnecessary allegations may be rejected as surplusage is explained in Orfield, Criminal Procedure from Arrest to Appeal 255 (1947), as follows: “At common law the mere inclusion of allegations which were immaterial and superfluous was never held to render an indictment defective. Such statements could be rejected as surplusage and the pleading supported without them if otherwise sufficient. Unfortunately, however, the common law had a rule that no allegation was to be regarded as superfluous if it was descriptive of the identity of the subject matter. It followed that, however unnecessary such an allegation may have been, any variance or failure of proof was held to be fatal. For example, although there was no necessity of mentioning the material of which a stolen sheet was composed, an indictment for stealing ‘one white woolen flannel sheet’ was held not to be sustained by proof of stealing one made partly of cotton and partly of wool, (Alkenbreck v. People, 1 Denio. 80 (N.Y.1845). Moreover, differences of opinion as to just what allegations are descriptive of the identity of material matters have introduced a large element of uncertainty.”
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CRIMINAL LAW & PROCEDURE

• Accusatory Instruments

•• Indictments

••• General Overview. — Where a first degree murder indictment, both before and after the State amended it, contained the allegations required by La. Code Crim. Proc. Ann. art. 465(A)(31) and 486, the indictment was not defective and could serve as the basis for a valid prosecution. State v. Neslo, 433 So. 2d 73, 1983 La. LEXIS 10723 (May 23, 1983).

Word “wilfully” could be rejected as surplusage, per former La. Rev. Stat. Ann. § 15:240 (now La. Code Crim. Proc. Ann. art. 486), in an indictment charging defendant with wilfully and negligently killing the victim; defendant had been properly charged with negligent homicide in the short form authorized by former La. Rev. Stat. Ann. § 15:235 (now La. Code Crim. Proc. Ann. art. 465). State v. Feltus, 234 LA. 822, 101 So. 2d 682, 1958 La. LEXIS 1152 (Mar. 17, 1958).

•• Informations

••• General Overview. — Although the bill of information charged defendant with carrying “concealed on his person instrumentalities intended for the probable use as a dangerous weapon — two switchblade knives — having been previously convicted of a felony,” which defendant contended was based upon La. Rev. Stat. § 14:95(A)(1) rather than the statute under which defendant was charged, pursuant to La. Code Crim. Proc. Ann. art. 486, the unnecessary allegations in the information could be disregarded as surplusage; thus, the trial court did not err by refusing to quash the information, as it could just disregard the unnecessary language. State v. Garlepied, 454 So. 2d 1147, 1984 La. App. LEXIS 9270 (July 6, 1984), writ of certiorari denied by 462 So. 2d 189, 1984 La. LEXIS 10463 (La. 1984).

Bill of information charging defendant with the theft of hogs, which carried a 10-year maximum sentence, and citing La. Rev. Stat. Ann. § 14:67.1 was not a charge for theft, which carried a two-year maximum sentence, although it initially referred simply to “theft” and alleged the hogs’ value to be $150; the value allegation was not required, La. Code Crim. Proc. Ann. art. 465, and was to be disregarded as surplusage pursuant to La. Code Crim. Proc. Ann. art. 486. State v. Jones, 347 So. 2d 200, 1977 La. LEXIS 5547 (June 20, 1977).

Art. 487. Defective indictment; amendment.

A. An indictment that charges an offense in accordance with the provisions of this Title shall not be invalid or insufficient because of any defect or imperfection in, or omission of, any matter of form only, or because of any miswriting, misspelling, or improper English, or because of the use of any sign, symbol, figure, or abbreviation, or because any similar defect, imperfection, omission, or uncertainty exists therein. The court may at any time cause the indictment to be amended in respect to any such formal defect, imperfection, omission, or uncertainty.

Before the trial begins the court may order an indictment amended with respect to a defect of substance. After the trial begins a mistrial shall be ordered on the ground of a defect of substance.

B. Nothing contained herein shall be construed to prohibit the defendant from entering a plea of guilty to a crime nonresponsive to the original indictment when such a plea is acceptable to the district attorney, and in such case, the district attorney shall not be required to file a new indictment to charge the crime to which the plea is offered. (Amended by Acts 1970, No. 679, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The first paragraph of this article, dealing with defects of form, is based upon Sec. 184(1) of the A.L.I. Code of Criminal Procedure. A few minor changes in phraseology and emphasis suggested by a careful study of comparable Art. 364 and relevant parts of Art. 253 of the 1928 Louisiana Code of Criminal Procedure have been made. The first paragraph follows the broad statement of the A.L.I. Sec. 184(1) instead of enumerating the myriad forms that formal defects may take, as was done in Art. 364 of the 1928 Code. It does, however, specify that misspelling, improper English, abbreviations, and the use of symbols will not vitiate the indictment. In net effect, this article conforms with Arts. 364 and 253 of the 1928 Louisiana Code. Former Art. 364 clearly referred to formal defects, and although Art. 253 purported to embrace “any defect, imperfection or omission in form or substance,” it was definitely limited to formal defects by State v. McDonald, 178 La. 612, 152 So. 308 (1934). The McDonald case held that a substantial defect in a burglary indictment (failing to allege that “a building” had been burglarized) could be raised for the first time by a motion in arrest of judgment. The A.L.I. Commentary to Sec. 184 shows that virtually every state has a provision stating the nonfatal effect of formal defects, with those provisions taking a wide variety of forms.

(b) The second paragraph governs the procedures to be followed when there is a defect of substance, such as leaving out an essential element of the burglary charge (McDonald case, supra) in the indictment. The provision authorizing amendment of the indictment before the trial begins is in conformity with Louisiana jurisprudence. State v. Fuchs, 178 La. 1057, 152 So. 757 (1934). In State v. Johnson, 181 La. 1, 6, 158 So. 570, 571 (1935) the court stated: “The fact that the bill of information as originally drawn may not have charged an offense did not prevent its amendment before the commencement of the trial so as to charge one. If defendants required time to meet the charges contained in the bill as amended, their remedy was to ask for a reasonable continuance for that purpose.”

The mistrial grounded on a substantive defect, provided for in the last sentence, would result without a special provision, since it is sacramental that the trial must be held upon an indictment which is not substantially defective, i.e., which states the basic elements of the crime charged or follows an authorized specific form. State v. Williams, 173 La. 1, 136 So. 68 (1931), held that the indictment was improperly amended to supply a missing element of the crime after both the state and the defense had closed their cases. When a defect of substance is discovered after the trial has begun, it is too late to cure the defect by amendment of the indictment (Williams case), and if the trial is continued a conviction may be set aside on a motion in arrest of judgment (McDonald case, Comment (a)). Therefore, the logical procedure is to declare a mistrial, which this article expressly requires.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Inchoate Crimes

••• Attempt

•••• General Overview. — La. Code Crim. Proc. Ann. arts. 558 and 487(b) allowed a defendant, with the consent of the district attorney, to plead guilty to a lesser included offense of the offense charged in an indictment; defendant’s plea to attempted armed robbery was proper even though the crime of attempt was not a responsive verdict to the indictment. State v. Green, 263 LA. 837, 269 So. 2d 460, 1972 La. LEXIS 5422 (Nov. 6, 1972).

•• Miscellaneous Offenses

••• Lesser Included Offenses

•••• General Overview. — Accused had to be informed of the nature and cause of the accusation against him, and when a person was charged with a felony, a prosecution had to be initiated by a grand jury indictment or a bill of information, and, with the State’s permission, a defendant could plead guilty to a lesser offense that was included in the offense charged in the bill of information, and, with the consent of the State, could plead guilty to a crime that was not responsive to the original bill of information as long as there was a new or written amended bill of information; thus, where a defendant who was charged with possession of 28 grams or more of cocaine, La. Rev. Stat. Ann. § 40:967(F), was permitted to plead guilty to possession of cocaine with intent to distribute, La. Rev. Stat. Ann. § 40:967(A)(1), which were both felonies, the guilty plea was invalid. State v. Porterfield, 524 So. 2d 1363, 1988 La. App. LEXIS 902 (Apr. 19, 1988), vacated by 541 So. 2d 909, 1988 La. App. LEXIS 2872 (La.App. 1 Cir. 1988).

Although simple burglary of an inhabited dwelling was not a lesser-included offense, defendant was not prohibited from pleading to a crime non-responsive to the original indictment as long as the state amended the indictment; the trial court lacked jurisdiction over defendant’s plea because the indictment was not amended. State v. Cook, 372 So. 2d 1202, 1979 La. LEXIS 6856 (June 25, 1979), overruled in part by State v. Jackson, La. 2004-2863, 916 So. 2d 1015, 2005 La. LEXIS 2483 (La. Nov. 29, 2005).

•• Property Crimes

••• Burglary & Criminal Trespass

•••• General Overview. — Although defendant’s guilty plea to simple burglary of an inhabited dwelling was not responsive to the charge of aggravated burglary, it was to a lesser-included offense and therefore, the state was not required to file a new information under La. Code Crim. Proc. Ann. art. 487(B). State v. Hardan, 501 So. 2d 848, 1987 La. App. LEXIS 8530 (Jan. 12, 1987).

•• Sex Crimes

••• Sexual Assault

•••• General Overview. — Although an indictment improperly tracked the language of forcible rape instead of aggravated rape, a reversal of a conviction was not required because defendant failed to object at the trial court level, and the record showed that the case had always proceeded as an aggravated rape case, defendant was adequately apprised of the charges against him, and defendant suffered no prejudice. State v. Jackson, 866 So. 2d 358, 2004 La. App. LEXIS 161 (Feb. 4, 2004), writ denied by La. 2004-1126, 883 So. 2d 1027, 2004 La. LEXIS 3028 (La. Oct. 8, 2004).

Defendant was not prejudiced by a trial day indictment amendment to change the time of a sex offense from discrete dates to an interval; this was a defect of form only under La. Code Crim. Proc. Ann. arts. 468 and 487, and defendant was not entitled to a continuance after the amendment under La. Code Crim. Proc. Ann. art. 489. State v. Johnson, 670 So. 2d 651, 1996 La. App. LEXIS 695 (Mar. 6, 1996).

Pursuant to La. Code Crim. Proc. Ann. art 487(B), a defendant could not enter a guilty plea to the offense of indecent behavior with juveniles, in violation of La. Rev. Stat. Ann. § 14:81, because it was non-responsive to the original indictment charging aggravated rape, and the indictment was not amended in writing. State v. Kirkendoll, 559 So. 2d 555, 1990 La. App. LEXIS 737 (Apr. 4, 1990).

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — Where defendant was convicted of fourth offense DWI, the court would not reverse his conviction, because the bill of information in one of his earlier DWI convictions incorrectly stated the offense date; the date of arrest was not essential, and could have been amended at any time. State v. Bennett, 870 So. 2d 447, 2004 La. App. LEXIS 832 (Apr. 7, 2004), writ denied by La. 2004-1746, 888 So. 2d 195, 2004 La. LEXIS 3443 (La. Nov. 19, 2004).

• Accusatory Instruments

•• General Overview. — Because the specific date was not essential to the crime of attempted aggravated rape, a mistake respecting the date was only a defect of form that could be corrected at any time with leave of the trial court pursuant to La. Code Crim. Proc. Ann. art. 487(A). State v. Frith, 436 So. 2d 623, 1983 La. App. LEXIS 8948 (June 29, 1983), writ of certiorari denied by 440 So. 2d 731, 1983 La. LEXIS 11846 (La. 1983).

•• Dismissal

••• General Overview. — Where defendant failed to object prior to his trial with respect to the improper form of the bill of information charging him with attempted simple robbery as required under former La. Rev. Stat. Ann. § 15:253 (now La. Code Crim. Proc. Ann. art. 487), he was precluded from challenging the form on appeal. State v. Brown, 226 LA. 360, 76 So. 2d 396, 1954 La. LEXIS 1335 (Nov. 8, 1954).

•• Indictments

••• General Overview. — Assuming an indictment was not endorsed “a true bill” as required by La. Code. Crim. Proc. Ann. art. 533(5) ad as appeared from the record on errors patent review, this error was a defect in form only, was insufficient under La. Code Crim. Proc. Ann. art. 487 to invalidate the indictment, and defendant’s failure to object to the defect waived the error per La. Code Crim. Proc. Ann. art. 521, 535. State v. Porche, 780 So. 2d 1152, 2001 La. App. LEXIS 315 (Feb. 14, 2001).

Pursuant to La. Code Crim. Proc. Ann. art. 487(B), a defendant may plead guilty to a crime non-responsive to the original indictment as long as the district attorney accepts it. State v. Silvie, 721 So. 2d 998, 1998 La. App. LEXIS 2991 (Oct. 28, 1998), writ denied by La. 98-2959, 739 So. 2d 780, 1999 La. LEXIS 773 (La. Mar. 19, 1999).

The actual date the offense of aggravated rape was alleged to have occurred was not an essential element of the offense, thus amistake in the indictment respecting the date on which the offense; occurred was only a defect of form, and the trial court did not err in refusing to grant the defendant a continuance after the indictment was amended because the defendant failed to show any prejudice. State v. Cleveland, 630 So. 2d 1365, 1994 La. App. LEXIS 41 (Jan. 19, 1994).

State’s failure to amend the indictment was jurisdictional, and absent a valid amendment of the indictment, the trial court was without jurisdiction to accept defendant’s plea to a new offense that was nonresponsive to the former charge. State v. Breaux, 504 So. 2d 1011, 1987 La. App. LEXIS 8908 (Mar. 4, 1987).

Where the trial court permitted the State to amend the indictment after the trial commenced, pursuant to La. Code Crim. Proc. Ann. art. 487(A), defendant was not entitled to a mistrial on the grounds that the addition of the victim’s name did not cure a substantive defect, that defendant did not allege or prove prejudice, and he had notice of the specific elements of the robbery charge. State v. Harris, 478 So. 2d 229, 1985 La. App. LEXIS 10117 (Nov. 7, 1985), writ of certiorari denied by 481 So. 2d 1331, 1986 La. LEXIS 5611 (La. 1986).

Because the specific date was not essential to the crime of attempted aggravated rape, a mistake respecting the date was only a defect of form that could be corrected at any time with leave of the trial court pursuant to La. Code Crim. Proc. Ann. art. 487(A). State v. Frith, 436 So. 2d 623, 1983 La. App. LEXIS 8948 (June 29, 1983), writ of certiorari denied by 440 So. 2d 731, 1983 La. LEXIS 11846 (La. 1983).

The State complied with La. Code Crim. Proc. Ann. art. 487 when it amended an indictment that had charged defendant with murder committed during the perpetration of an aggravated rape to include the charge of attempted aggravated rape; defendant did not seek a continuance following amendment of the indictment and therefore could not claim on appeal that he was prejudiced by the amendment. State v. Hooks, 421 So. 2d 880, 1982 La. LEXIS 12291 (Oct. 29, 1982).

Although simple burglary of an inhabited dwelling was not a lesser-included offense, defendant was not prohibited from pleading to a crime non-responsive to the original indictment as long as the state amended the indictment; the trial court lacked jurisdiction over defendant’s plea because the indictment was not amended. State v. Cook, 372 So. 2d 1202, 1979 La. LEXIS 6856 (June 25, 1979), overruled in part by State v. Jackson, La. 2004-2863, 916 So. 2d 1015, 2005 La. LEXIS 2483 (La. Nov. 29, 2005).

La. Code Crim. Proc. Ann. art. 487 states that the court may cause an indictment to be amended at any time with respect to a defect of form. State v. Drew, 360 So. 2d 500, 1978 La. LEXIS 7599 (May 22, 1978), writ of certiorari denied by 439 U.S. 1059, 99 S. Ct. 820, 59 L. Ed. 2d 25, 1979 U.S. LEXIS 215 (1979).

District attorney properly amended defendant’s grand jury indictment because under La. Code Crim. Proc. Ann. art. 487, he could amend the indictment to more fully describe the unnatural sex acts defendant forced on the victim. State v. Bluain, 315 So. 2d 749, 1975 La. LEXIS 4854 (June 23, 1975).

Under La. Code Crim. Proc. Ann. art. 487, even though the indictment against the defendant had a defect in the pronouncement of the date, the defect was not fatal to the indictment because the defect in the date was only a defect in form. State v. Sam, 304 So. 2d 659, 1974 La. LEXIS 4467 (Dec. 2, 1974).

Second amendment to defendant’s indictment for second degree murder, which was made after trial had started, was not a substantive change but merely a rearranging of words inserted by an earlier amendment to which there had been no defense objection; hence, because La. Code Crim. Proc. Ann. art. 487 allowed an amendment to form at any time, the objection to the second amendment was properly overruled, and the court affirmed defendant’s conviction and sentence. State v. Rollins, 302 So. 2d 288, 1974 La. LEXIS 4233 (Oct. 28, 1974).

Defect of substance as contemplated by La. Code Crim. Proc. Ann. art. 487 is intended to mean a defect which will work to the prejudice of the party accused; it has the same effect which an error in the citation of the statute or its omission from the indictment has under La. Code Crim. Proc. Ann. art. 464. Baton Rouge v. Norman, 290 So. 2d 865, 1974 La. LEXIS 3487 (Feb. 18, 1974).

A criminal defendant was not prejudiced by the prosecutor’s amendment of an indictment prior to trial under La Code Crim. Pro. Ann. art 487, where there was no surprise. State v. Burch, 261 LA. 3, 258 So. 2d 851, 1972 La. LEXIS 5715 (Feb. 21, 1972).

•• Informations

••• General Overview. — Where defendant pled guilty to the amended charge of manufacture and production of methamphetamine, but the State had only orally amended the bill of information from the original charge of conspiracy to manufacture a Schedule II controlled dangerous substance, methamphetamine, with intent to distribute in violation, the charge to which defendant pled guilty was not a lesser included charge of the original charge, and the trial court lacked jurisdiction to accept defendant’s plea unless the amendment to the bill of information was in writing; thus, defendant’s conviction was vacated. State v. Rachal, 880 So. 2d 206, 2004 La. App. LEXIS 1979 (Aug. 18, 2004).

Where defendant was convicted of fourth offense DWI, the court would not reverse his conviction, because the bill of information in one of his earlier DWI convictions incorrectly stated the offense date; the date of arrest was not essential, and could have been amended at any time. State v. Bennett, 870 So. 2d 447, 2004 La. App. LEXIS 832 (Apr. 7, 2004), writ denied by La. 2004-1746, 888 So. 2d 195, 2004 La. LEXIS 3443 (La. Nov. 19, 2004).

District court did not abuse its discretion in denying defendant’s motion for continuance, despite his argument that the district court erred in allowing the State to amend the bill of information from attempted armed robbery of the store, to attempted armed robbery of the store clerk, because the original bill of information clearly advised defendant of the offense charged, the name and location of the business where it occurred, and the date, and although it was technically deficient, it fairly informed defendant of the charge against him. State v. Frazier, 843 So. 2d 562, 2003 La. App. LEXIS 1056 (Apr. 9, 2003), writ denied by La. 2003-1333, 860 So. 2d 542, 2003 La. LEXIS 3479 (La. Nov. 21, 2003).

In defendant’s second-degree murder case, because the date of the offense was not an essential element of the crime, and since defendant understood or should have understood that the alleged acts of cruelty to a child occurred on many occasions over a prolonged period of time, the trial court did not err in allowing the State to amend the bill of indictment. State v. Booker, 839 So. 2d 455, 2003 La. App. LEXIS 349 (Feb. 14, 2003), writ of certiorari denied by La. 2003-1145, 857 So. 2d 476, 2003 La. LEXIS 3185 (La. Oct. 31, 2003).

Failure to grant a mistrial after the trial court dismissed one count of a bill of information to cure double jeopardy was not reversible error despite the fact that the trial had actually commenced because defendant did not claim prejudice or request a mistrial. State v. Glover, 754 So. 2d 1044, 1999 La. App. LEXIS 2681 (Sept. 24, 1999), writ denied by La. 1999-3200, 759 So. 2d 94, 2000 La. LEXIS 1016 (La. Apr. 7, 2000).

Where defendant was charged in an information with failing to yield the right of way, the state could not, after a trial had begun, amend the information to charge defendant with improper lane usage. State v. Wheeler, 665 So. 2d 1286, 1995 La. App. LEXIS 3303 (Dec. 14, 1995).

Accused had to be informed of the nature and cause of the accusation against him, and when a person was charged with a felony, a prosecution had to be initiated by a grand jury indictment or a bill of information, and, with the State’s permission, a defendant could plead guilty to a lesser offense that was included in the offense charged in the bill of information, and, with the consent of the State, could plead guilty to a crime that was not responsive to the original bill of information as long as there was a new or written amended bill of information; thus, where a defendant who was charged with possession of 28 grams or more of cocaine, La. Rev. Stat. Ann. § 40:967(F), was permitted to plead guilty to possession of cocaine with intent to distribute, La. Rev. Stat. Ann. § 40:967(A)(1), which were both felonies, the guilty plea was invalid. State v. Porterfield, 524 So. 2d 1363, 1988 La. App. LEXIS 902 (Apr. 19, 1988), vacated by 541 So. 2d 909, 1988 La. App. LEXIS 2872 (La.App. 1 Cir. 1988).

Although defendant’s guilty plea to simple burglary of an inhabited dwelling was not responsive to the charge of aggravated burglary, it was to a lesser-included offense and therefore, the state was not required to file a new information under La. Code Crim. Proc. Ann. art. 487(B). State v. Hardan, 501 So. 2d 848, 1987 La. App. LEXIS 8530 (Jan. 12, 1987).

Where defendant’s guilty plea did not conform to the bill of information, La. Code Crim. Proc. Ann. art. 487 did not require the state to file a new information to charge the crime to which defendant’s guilty plea was offered; the appropriate remedy was for the trial court to amend the bill of information so that it conformed with the guilty plea. State v. Taylor, 476 So. 2d 929, 1985 La. App. LEXIS 9828 (Sept. 25, 1985).

State’s amendment to the bill of information pursuant to La. Code Crim. Proc. Ann. art. 487 during the defendant’s trial on the charge of simple burglary was proper and the bill was sufficient to place the defendant on notice of the crime charged. State v. Morris, 457 So. 2d 119, 1984 La. App. LEXIS 9541 (Sept. 26, 1984).

Though the date of the theft was essential in the information contemplated by La. Code Crim. Proc. Ann. art. 468, the addition of the phrase “on or about” the specific date originally alleged in the information by the State’s motion to amend the information at trial was but a corrected omission, and the trial court properly denied defendant’s objection, as there was no evidence defendant was prejudiced by the amendment. State v. Strickland, 398 So. 2d 1062, 1981 La. LEXIS 8059 (May 18, 1981).

La. Code Crim. Proc. Ann. art. 487 did not apply to cure the defect in a bill of information because the attorney general’s lack of authority to sign and file the bill without first securing court authorization rendered it null ab initio under La. Const. art. IV, § 8. State v. Neyrey, 338 So. 2d 694, 1976 La. LEXIS 4630 (May 17, 1976), withdrawn by publisher at 341 So. 2d 319, 1976 La. LEXIS 3762, 1976 La. LEXIS 4666 (La. 1976), vacated by, remanded by 338 So. 2d 694, 1976 La. LEXIS 3750 (La. 1976).

Amendment of an information to add “jewelry” to the description of items stolen was not a permissible amendment where the information previously only charged defendant with the theft of “clothing and household items”; a change either by substitution or addition in the genus of the thing alleged to have been stolen is not sanctioned by former La. Rev. Stat. Ann. § 15:364 (now La. Code Crim. Proc. Ann. art. 487 et seq.) State v. Gurney, 249 LA. 71, 185 So. 2d 19, 1966 La. LEXIS 2460 (Mar. 28, 1966), overruled by State v. Bradford, 298 So. 2d 781, 1974 La. LEXIS 3627 (La. 1974).

•• Superseding Instruments

••• General Overview. — Trial court did not err in refusing to quash an indictment, which was amended to change the alleged day of the offense under La. Code Crim. Proc. Ann. art. 487. State v. Brockel, 733 So. 2d 640, 1999 La. App. LEXIS 806 (Mar. 30, 1999), writ denied by La. 99-1516, 748 So. 2d 469, 1999 La. LEXIS 2661 (La. Oct. 15, 1999).

Defendant was not prejudiced by a trial day indictment amendment to change the time of a sex offense from discrete dates to an interval; this was a defect of form only under La. Code Crim. Proc. Ann. arts. 468 and 487, and defendant was not entitled to a continuance after the amendment under La. Code Crim. Proc. Ann. art. 489. State v. Johnson, 670 So. 2d 651, 1996 La. App. LEXIS 695 (Mar. 6, 1996).

Where defendant pled guilty to a charge of aggravated robbery that was not responsive to the crime of attempted second degree murder charged in an original indictment, defendant’s convictions and sentences were reversed because the provisions of La. Code. Crim, Proc. Ann. art. 487 did not dispense with the requirement that the original information or indictment charging the non-responsive crime should be amended; the trial court was without jurisdiction to accept defendant’s plea. State v. Price, 461 So. 2d 503, 1984 La. App. LEXIS 10152 (Dec. 12, 1984).

District attorney properly amended defendant’s grand jury indictment because under La. Code Crim. Proc. Ann. art. 487, he could amend the indictment to more fully describe the unnatural sex acts defendant forced on the victim. State v. Bluain, 315 So. 2d 749, 1975 La. LEXIS 4854 (June 23, 1975).

• Discovery & Inspection

•• Bills of Particulars

••• General Overview. — Trial court did not err by refusing to order the state to clarify its bill of particulars where defendant was informed that he was charged with a homicide that occurred pursuant to a burglary and robbery; the particulars were sufficient. State v. Gardner, 844 So. 2d 1097, 2003 La. App. LEXIS 1231 (Apr. 30, 2003), writ of certiorari denied by La. 2003-1490, 855 So. 2d 310, 2003 La. LEXIS 2782 (La. Oct. 3, 2003).

Because the specific date was not essential to the crime of attempted aggravated rape, a mistake respecting the date was only a defect of form that could be corrected at any time with leave of the trial court pursuant to La. Code Crim. Proc. Ann. art. 487(A). State v. Frith, 436 So. 2d 623, 1983 La. App. LEXIS 8948 (June 29, 1983), writ of certiorari denied by 440 So. 2d 731, 1983 La. LEXIS 11846 (La. 1983).

• Preliminary Proceedings

•• Arraignments

••• General Overview. — Under La. Code Crim. Proc. Ann. art. 487, the amendment to defendant’s multiple bill in his criminal prosecution was clerical only, and not substantive, and, therefore, re-arraignment was not necessary. State v. Wallace, 788 So. 2d 578, 2001 La. App. LEXIS 1141 (May 16, 2001), writ denied by La. 2001-1849, 816 So. 2d 297, 2002 La. LEXIS 1735 (La. May 24, 2002).

•• Entry of Pleas

••• General Overview. — Where defendant was charged with burglary, but entered a plea of guilty to theft of things valued $ 500 or more, his conviction was reversed on appeal. That crime was not a responsive verdict to the original bill of information charging the defendant with simple burglary, and no oral or written amendment to the original bill of information appeared on the record. State v. Roark, 870 So. 2d 528, 2004 La. App. LEXIS 833 (Apr. 7, 2004).

• Pretrial Motions & Procedures

•• Continuances. — Defendant was not entitled to a continuance of the trial following an amendment of the information because the amendment to the information regarding the amount of cigarettes retrieved was immaterial to the offense of illegal possession of marijuana; in addition, defendant failed to show how he was prejudiced by the amendment. State v. Johnson, 250 LA. 85, 193 So. 2d 794, 1967 La. LEXIS 2752 (Jan. 16, 1967).

• Guilty Pleas

•• General Overview. — Pursuant to La. Code Crim. Proc. Ann. art. 487(B), a defendant may plead guilty to a crime non-responsive to the original indictment as long as the district attorney accepts it. State v. Silvie, 721 So. 2d 998, 1998 La. App. LEXIS 2991 (Oct. 28, 1998), writ denied by La. 98-2959, 739 So. 2d 780, 1999 La. LEXIS 773 (La. Mar. 19, 1999).

Pursuant to La. Code Crim. Proc. Ann. art 487(B), a defendant could not enter a guilty plea to the offense of indecent behavior with juveniles, in violation of La. Rev. Stat. Ann. § 14:81, because it was non-responsive to the original indictment charging aggravated rape, and the indictment was not amended in writing. State v. Kirkendoll, 559 So. 2d 555, 1990 La. App. LEXIS 737 (Apr. 4, 1990).

Accused had to be informed of the nature and cause of the accusation against him, and when a person was charged with a felony, a prosecution had to be initiated by a grand jury indictment or a bill of information, and, with the State’s permission, a defendant could plead guilty to a lesser offense that was included in the offense charged in the bill of information, and, with the consent of the State, could plead guilty to a crime that was not responsive to the original bill of information as long as there was a new or written amended bill of information; thus, where a defendant who was charged with possession of 28 grams or more of cocaine, La. Rev. Stat. Ann. § 40:967(F), was permitted to plead guilty to possession of cocaine with intent to distribute, La. Rev. Stat. Ann. § 40:967(A)(1), which were both felonies, the guilty plea was invalid. State v. Porterfield, 524 So. 2d 1363, 1988 La. App. LEXIS 902 (Apr. 19, 1988), vacated by 541 So. 2d 909, 1988 La. App. LEXIS 2872 (La.App. 1 Cir. 1988).

Although defendant’s guilty plea to simple burglary of an inhabited dwelling was not responsive to the charge of aggravated burglary, it was to a lesser-included offense and therefore, the state was not required to file a new information under La. Code Crim. Proc. Ann. art. 487(B). State v. Hardan, 501 So. 2d 848, 1987 La. App. LEXIS 8530 (Jan. 12, 1987).

Where defendant pled guilty to a charge of aggravated robbery that was not responsive to the crime of attempted second degree murder charged in an original indictment, defendant’s convictions and sentences were reversed because the provisions of La. Code. Crim, Proc. Ann. art. 487 did not dispense with the requirement that the original information or indictment charging the non-responsive crime should be amended; the trial court was without jurisdiction to accept defendant’s plea. State v. Price, 461 So. 2d 503, 1984 La. App. LEXIS 10152 (Dec. 12, 1984).

• Trials

•• Continuances. — Defendant was not prejudiced by a trial day indictment amendment to change the time of a sex offense from discrete dates to an interval; this was a defect of form only under La. Code Crim. Proc. Ann. arts. 468 and 487, and defendant was not entitled to a continuance after the amendment under La. Code Crim. Proc. Ann. art. 489. State v. Johnson, 670 So. 2d 651, 1996 La. App. LEXIS 695 (Mar. 6, 1996).

•• Motions for Mistrial. — Correction of the spelling of the drug “seconal” and the type of drug, from central nervous system to barbiturate, were imperfections under La. Code Crim. Proc. Ann. art. 487 and did not require a mistrial. State v. La Fleur, 258 LA. 977, 249 So. 2d 101, 1971 La. LEXIS 4289 (June 7, 1971).

• Witnesses

•• Impeachment. — Under La. Code Crim. Proc. Ann. arts.487, 488, a litigant cannot impeach his own witness unless he has been taken by surprise by the testimony of the witness or unless the witness is hostile. Even if the examiner is not surprised by the adverse testimony of the witness, cross-examination and impeachment should be permitted so long as the witness is hostile to the party introducing him and in favor of the other side. Knighten v. North British & Mercantile Ins. Co., 238 LA. 767, 116 So. 2d 516, 1959 La. LEXIS 1131 (Dec. 14, 1959).

Insurance company should have been permitted to cross-examine its witness as a hostile witness under La. Code Crim. Proc. Ann. arts.487, 488 where the witness repudiated his statement that he and the insured and another person started a fire on the insured premises. The insurance company was taken by surprise when the witness suddenly contended that he had no knowledge of the fire on the insured premises. Knighten v. North British & Mercantile Ins. Co., 238 LA. 767, 116 So. 2d 516, 1959 La. LEXIS 1131 (Dec. 14, 1959).

• Jury Instructions

•• Particular Instructions

••• Lesser Included Offenses. — La. Code Crim. Proc. Ann. arts. 558 and 487(b) allowed a defendant, with the consent of the district attorney, to plead guilty to a lesser included offense of the offense charged in an indictment; defendant’s plea to attempted armed robbery was proper even though the crime of attempt was not a responsive verdict to the indictment. State v. Green, 263 LA. 837, 269 So. 2d 460, 1972 La. LEXIS 5422 (Nov. 6, 1972).

• Appeals

•• Reversible Errors

••• General Overview. — Where defendant was charged with burglary, but entered a plea of guilty to theft of things valued $ 500 or more, his conviction was reversed on appeal. That crime was not a responsive verdict to the original bill of information charging the defendant with simple burglary, and no oral or written amendment to the original bill of information appeared on the record. State v. Roark, 870 So. 2d 528, 2004 La. App. LEXIS 833 (Apr. 7, 2004).

Failure to grant a mistrial after the trial court dismissed one count of a bill of information to cure double jeopardy was not reversible error despite the fact that the trial had actually commenced because defendant did not claim prejudice or request a mistrial. State v. Glover, 754 So. 2d 1044, 1999 La. App. LEXIS 2681 (Sept. 24, 1999), writ denied by La. 1999-3200, 759 So. 2d 94, 2000 La. LEXIS 1016 (La. Apr. 7, 2000).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — When coroner is licensed physician, deputy or assistant coroners must also be licensed physician; coroner and district attorney share investigative authority over crime scene of homicide, but district attorney’s constitutional authority prevails in event of conflict of judgment. Opinion No. 90-105, La. Atty. Gen. Op. No. 1990-105; 1990 La. AG LEXIS 499.

Art. 487.1. Indictment for driving while intoxicated; amendment.

An indictment which charges operating a vehicle while intoxicated may be amended at any time prior to commencement of the trial to charge a second, third, or fourth offense thereof regardless of whether such second, third, or fourth offense occurred before or after an earlier conviction of operating a vehicle while intoxicated. (Added by Acts 1978, No. 682, § 2.)

Art. 488. Variances; amendment.

When there is a variance between the allegations of an indictment or bill of particulars which state the particulars of the offense, and the evidence offered in support thereof, the court may order the indictment or bill of particulars amended in respect to the variance, and then admit the evidence.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) When a variance develops between the state’s allegations in the indictment or bill of particulars and the testimony at the trial, arbitrary exclusion of the evidence could lead to the unfortunate results illustrated by State v. Schiro, 143 La. 841, 79 So. 426 (1918). In that case, evidence of the alleged maiming was excluded because it did not correspond with the date charged in the information. As a result, proof Of the crime was impossible and the defendant was acquitted. Later he was charged with the same maiming, but with the correct date. A plea of double jeopardy was sustained, on the ground that the defendant had been tried for that maiming-and the defendant went scot free.

The authorization in this article for the court to order the indictment or bill of particulars amended to conform with the evidence, and then to admit the evidence, is based upon the A.L.I. provision, but also conforms with the corresponding rules set out in cumbersomely stated Arts. 253 and 364 of the 1928 Louisiana Code of Criminal Procedure. The Commentary to Sec. 184 of the A.L.I. Code cites seventeen states, besides Louisiana, with a similar rule.

(b) Although Art. 253 of the 1928 Code provided for amendment of only the indictment, the same practical considerations that permit amendment of the indictment to conform to the evidence should apply to the bill of particulars. Under R.S. of 1870,§1047, which specified only variances between “the indictment and the evidence offered in proof thereof,” the Louisiana Supreme Court held that an amendment of the bill of particulars to conform to the evidence was clearly permissible. State v. Boyd, 162 La. 531, 110 So. 744 (1926).

(c) The defendant’s interest in being protected from vexatious and surprise amendments of the indictment or bill of particulars is doubly safeguarded by this article. First, the ordering of the amendment is discretionary with the court. Although the court will usually permit an amendment rather than provide a technical escape for a defendant, as in the Schiro case, the court may hold the district attorney to his allegations if it appears that he has been trifling with the accuracy of his bill of particulars. Also Art. 489 authorizes a continuance if it is shown that the defendant has been prejudiced by the amendment.

JUDICIAL DECISIONS
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CRIMINAL LAW & PROCEDURE

• Accusatory Instruments

•• Indictments

••• General Overview. — Defendant’s failure to request a continuance under La. Code Crim. Proc. Ann. art. 489 to adequately prepare his case, after objecting to the amendment of an indictment by the State under La. Code Crim. Proc. Ann. art. 488 after calling the first prosecution witness prevented defendant from claiming any prejudice to his case on appeal State v. Irvine, 515 So. 2d 658, 1987 La. App. LEXIS 10606 (Nov. 4, 1987), reversed by 535 So. 2d 365, 1988 La. LEXIS 2427 (La. 1988).

Continuances (recesses) granted by the trial court were adequate to correct any prejudice (insofar as shown) sustained by defendant due to an initially mistaken date of the charge of armed robbery. State v. Hayes, 324 So. 2d 421, 1975 La. LEXIS 4823 (Dec. 8, 1975), writ of certiorari denied by 425 U.S. 962, 96 S. Ct. 1747, 48 L. Ed. 2d 207, 1976 U.S. LEXIS 1568 (1976).

•• Informations

••• General Overview. — Trial court did not err by amending the bill of information that charged defendant with the crime of armed robbery because under the provisions of La. Code Crim. Proc. Ann. art. 488, a trial court can allow an amendment to a bill of information. State v. Joseph, 454 So. 2d 237, 1984 La. App. LEXIS 9250 (June 29, 1984).

Though the date of the theft was essential in the information as contemplated by La. Code Crim. Proc. Ann. art. 468, the addition of the phrase “on or about” the specific date initially alleged in the information by the State’s motion to amend the information at trial was but a corrected omission, and the trial court properly denied defendant’s objection, as there was no evidence defendant was prejudiced by the amendment. State v. Strickland, 398 So. 2d 1062, 1981 La. LEXIS 8059 (May 18, 1981).

Under former La. Rev. Stat. Ann. § 15:364 (now La. Code Crim. Proc. Ann. art. 488) the fact that the district court allowed the bill of information to be amended at trial was not error because no misleading or prejudice to the defendant occurred and because there was a variance between the charge and the proof offered at trial as to the true owner of the property at issue. State v. Leierer, 242 LA. 961, 140 So. 2d 375, 1962 La. LEXIS 502 (Apr. 30, 1962).

• Discovery & Inspection

•• Bills of Particulars

••• General Overview. — Fact that a particular weapon was not mentioned in the bill of particulars did not necessarily constitute reversible error. State v. Robertson, 358 So. 2d 931, 1978 La. LEXIS 5839 (Apr. 10, 1978).

• Trials

•• Continuances. — Defendant’s failure to request a continuance did not preclude a new trial based on an error in the amendment of an information to add “jewelry” to the description of items alleged to have been stolen because former La. Rev. Stat. Ann. § 15:364 (now La. Code Crim. Proc. Ann. art. 487 et seq.) did not require a motion for a continuance; that is a requirement of former La. Rev. Stat. Ann. § 15:253 (now La. Code Crim. Proc. Ann. art. 489), which was inapplicable to the case. State v. Gurney, 249 LA. 71, 185 So. 2d 19, 1966 La. LEXIS 2460 (Mar. 28, 1966), overruled by State v. Bradford, 298 So. 2d 781, 1974 La. LEXIS 3627 (La. 1974).

• Witnesses

•• Impeachment. — Under La. Code Crim. Proc. Ann. arts.487, 488, a litigant cannot impeach his own witness unless he has been taken by surprise by the testimony of the witness or unless the witness is hostile. Even if the examiner is not surprised by the adverse testimony of the witness, cross-examination and impeachment should be permitted so long as the witness is hostile to the party introducing him and in favor of the other side. Knighten v. North British & Mercantile Ins. Co., 238 LA. 767, 116 So. 2d 516, 1959 La. LEXIS 1131 (Dec. 14, 1959).

Art. 489. Continuance where amendment prejudicial.

If it is shown, on motion of the defendant, that the defendant has been prejudiced in his defense on the merits by the defect, imperfection, omission, uncertainty, or variance, with respect to which an amendment is made, the court shall grant a continuance for a reasonable time. In determining whether the defendant has been prejudiced in his defense upon the merits, the court shall consider all the circumstances of the case and the entire course of the prosecution. If it becomes necessary to discharge the original jury from further consideration of the case, the trial before a new jury will not constitute double jeopardy.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Compare State v. Singleton, 169 La. 191, 124 So. 824 (1929), where the defendant was prepared to prove an alibi on the date stated and was not prepared to account for his whereabouts on the amended date, with State v. Thomas, 214 La. 374, 37 So.2d 841 (1948), where the amendment specified the particular building burglarized, and this change was not shown to have misled or prejudiced the defense. The purpose of the continuance, as authorized by this article is to protect the defendant from surprise and prejudice which may result from amendment of the indictment or bill of particulars.

(b) It should be noted that the continuance is granted on motion of the defendant.

(c) Art. 253 of the 1928 Code provided in Part: “No action of the court in refusing a continuance or postponement under this article shall be reviewable except after motion to and refusal by the trial court to grant a new trial therefor. . . .” That provision is not included in this article, because the rules governing appeal contain a general provision negativing the defendant’s right to immediate appeal from adverse rulings on preliminary motions, such as the motion for a continuance.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Homicide

••• Criminal Abortion

•••• General Overview. — Although the stage of development of the child was not an essential element of the offense of abortion under La. Rev. Stat. Ann. § 14:87, where the indictment charged defendant with aborting an embryo, and the evidence showed that a fetus was aborted, the trial court was required to permit amendment of the indictment to conform to the proof and grant a continuance in accordance with La. Rev. Stat. Ann. §§ 15:364 and 15:253 (now La. Code Crim. Proc. Ann. art. 489). State v. Dore, 227 LA. 282, 79 So. 2d 309, 1955 La. LEXIS 1242 (Feb. 14, 1955).

•• Sex Crimes

••• Sexual Assault

•••• General Overview. — Defendant was not prejudiced by a trial day indictment amendment to change the time of a sex offense from discrete dates to an interval; this was a defect of form only under La. Code Crim. Proc. Ann. arts. 468 and 487, and defendant was not entitled to a continuance after the amendment under La. Code Crim. Proc. Ann. art. 489. State v. Johnson, 670 So. 2d 651, 1996 La. App. LEXIS 695 (Mar. 6, 1996).

• Accusatory Instruments

•• General Overview. — Where the front of the original bill of information clearly provided that the defendant was being charged with “distribution” of a controlled substance, “cocaine,” and his counsel believed the charge was distribution rather than intent to distribute, the original bill of information provided the defendant with sufficient notice for adequate trial preparation. State v. Delandro, 818 So. 2d 1011, 2002 La. App. LEXIS 1355 (May 10, 2002).

•• Indictments

••• General Overview. — The actual date the offense of aggravated rape was alleged to have occurred was not an essential element of the offense, thus a mistake in the indictment respecting the date on which the offense; occurred was only a defect of form, and the trial court did not err in refusing to grant the defendant a continuance after the indictment was amended because the defendant failed to show any prejudice. State v. Cleveland, 630 So. 2d 1365, 1994 La. App. LEXIS 41 (Jan. 19, 1994).

In a trial of defendant on charges of aggravated rape and aggravated crime against nature, the trial court did not err in denying the defendant’s motion for a continuance following the amendment of six counts of the indictment four days prior to trial because the amendment did not prejudice the defense. State v. DeRoche, 629 So. 2d 1267, 1993 La. App. LEXIS 3973 (Dec. 15, 1993).

Defendant had the burden of establishing that an amendment to his indictment prejudiced his defense, including, in what respect the defense was prejudiced, before the court, under La. Code Crim. Proc. Ann. art. 489, would issue a continuance. State v. Dye, 384 So. 2d 420, 1980 La. LEXIS 7538 (May 19, 1980).

Trial judge’s decision to allow prosecution to amend indictment to change the charges from two counts of first-degree murder to one of second-degree murder was proper where proof of specific intent to kill, as an element, was required for both crimes. State v. Davis, 385 So. 2d 193, 1980 La. LEXIS 7847 (May 19, 1980).

•• Informations

••• General Overview. — Where defendant argued that the trial court erred in failing to grant a continuance after the State added a charge to the bill of information, defendant failed to show how he was prejudiced by the State’s amending of the bill of information and adding of a charge of attempted aggravated crime against nature where a videotape of the victim’s statement was made available by July 5, 2001, although defense counsel did not view it at that time and the videotape clearly showed a basis for the additional charge, in that the victim stated that defendant tried to force her to put her mouth on his penis. Thus, defendant had notice of the evidence the State intended to introduce at trial and adequate time to prepare a defense. State v. Bolden, 852 So. 2d 1050, 2003 La. App. LEXIS 2225 (July 29, 2003), remanded by La. App. 04-1000, 901 So. 2d 445, 2005 La. App. LEXIS 499 (La.App. 5 Cir. Mar. 1, 2005).

Defendant was not entitled to post conviction relief where the State amended the bill of information by changing the charge from attempted forcible rape to attempted aggravated rape, where the trial court granted defendant a continuance pursuant to La. Code Crim. Proc. Ann. art. 489 when defendant objected to the amendment, where defendant did not show that he was prejudiced by the amendment, and where the amended bill complied with the requirement of La. Code Crim. Proc. Ann. art. 464 that accusatory instruments be clear and concise. State v. Bouie, 598 So. 2d 610, 1992 La. App. LEXIS 1054 (Apr. 14, 1992).

Though the date of the theft was essential in the information as contemplated by La. Code Crim. Proc. Ann. art. 468, the addition of the phrase “on or about” the specific date initially alleged in the information by the State’s motion to amend the information at trial was but a corrected omission, and the trial court properly denied defendant’s objection, as there was no evidence defendant was prejudiced by the amendment. State v. Strickland, 398 So. 2d 1062, 1981 La. LEXIS 8059 (May 18, 1981).

Trial court did not abuse its discretion in denying defendant’s motion for a one-day continuance after the information had been amended to change the date of the charged offense where defendant declined to respond to the trial judge’s queries as to the possibility of an alibi defense and only insisted that his case would be prejudiced, and defendant could not claim unfair surprise where he had already been incarcerated for the offense charged on the date in the original information. State v. Brown, 338 So. 2d 686, 1976 La. LEXIS 5244 (Oct. 6, 1976).

Defendant was prejudiced in his defense by the denial of a continuance when the State amended the bill of information shortly before trial to indicate that a confidential informant was involved in the drug transaction rather than an undercover agent, and the defendant was entitled to a new trial on the charge of distribution of heroin. State v. Gibson, 322 So. 2d 143, 1975 La. LEXIS 4215 (Oct. 1, 1975).

Pursuant to La. Code Crim. Proc. Ann. art. 489, the trial court did not err in denying defendant’s request for a continuance after it permitted the State to amend the bill of information at the close of the State’s case in chief because the amendment was clearly sanctioned by La. Code Crim. Proc. Ann. art. 488, as there was no substantive defect and defendant was not prejudiced. State v. Bradford, 298 So. 2d 781, 1974 La. LEXIS 3627 (June 10, 1974), appeal dismissed by 420 U.S. 915, 95 S. Ct. 1109, 43 L. Ed. 2d 387, 1975 U.S. LEXIS 507 (1975).

Defendant’s failure to request a continuance did not preclude a new trial based on an error in the amendment of an information to add “jewelry” to the description of items alleged to have been stolen; former La. Rev. Stat. Ann. § 15:253 (now La. Code Crim. Proc. Ann. art. 487 et seq.) did not require a motion for a continuance; that is a requirement of former La. Rev. Stat. Ann. § 15:253 (now La. Code Crim. Proc. Ann. art. 489), which was inapplicable to the case. State v. Gurney, 249 LA. 71, 185 So. 2d 19, 1966 La. LEXIS 2460 (Mar. 28, 1966), overruled by State v. Bradford, 298 So. 2d 781, 1974 La. LEXIS 3627 (La. 1974).

Pursuant to former La. Rev. Stat. Ann. § 15:253 (now La. Code Crim. Proc. Ann. art. 489), defendant was not prejudiced by the amendment to the information charged against him because the original information did not set out any particular date, and defendant was ready to go to trial without having been informed as to exactly when the offense allegedly occurred. State v. Blankenship, 231 LA. 993, 93 So. 2d 533, 1957 La. LEXIS 1142 (Feb. 25, 1957).

•• Superseding Instruments

••• General Overview. — Defendant was not prejudiced by a trial day indictment amendment to change the time of a sex offense from discrete dates to an interval; this was a defect of form only under La. Code Crim. Proc. Ann. arts. 468 and 487, and defendant was not entitled to a continuance after the amendment under La. Code Crim. Proc. Ann. art. 489. State v. Johnson, 670 So. 2d 651, 1996 La. App. LEXIS 695 (Mar. 6, 1996).

Where defendant did not move for a continuance on the ground that he was prejudiced by the State’s amendment of the indictment, he was precluded from arguing on appeal that he was prejudiced by the amendment. State v. Frith, 436 So. 2d 623, 1983 La. App. LEXIS 8948 (June 29, 1983), writ of certiorari denied by 440 So. 2d 731, 1983 La. LEXIS 11846 (La. 1983).

Where the State’s amendment to a first degree murder indictment conformed the indictment to the State’s answer to defendant’s motion for a bill of particulars, it did not violate La. Code Crim. Proc. Ann. art. 464 because there was no surprise to defendant that the State was relying on La. Rev. Stat. Ann. § 14:30(1) and (3) as the aggravating circumstances, so the trial court did not err in denying defendant’s motion for a continuance pursuant to La. Code Crim. Proc. Ann. art. 489. State v. Neslo, 433 So. 2d 73, 1983 La. LEXIS 10723 (May 23, 1983).

Although the stage of development of the child was not an essential element of the offense of abortion under La. Rev. Stat. Ann. § 14:87, where the indictment charged defendant with aborting an embryo, and the evidence showed that a fetus was aborted, the trial court was required to permit amendment of the indictment to conform to the proof and grant a continuance in accordance with La. Rev. Stat. Ann. §§ 15:364 and 15:253 (now La. Code Crim. Proc. Ann. art. 489). State v. Dore, 227 LA. 282, 79 So. 2d 309, 1955 La. LEXIS 1242 (Feb. 14, 1955).

• Pretrial Motions & Procedures

•• Continuances. — Where defendant argued that the trial court erred in failing to grant a continuance after the State added a charge to the bill of information, defendant failed to show how he was prejudiced by the State’s amending of the bill of information and adding of a charge of attempted aggravated crime against nature where a videotape of the victim’s statement was made available by July 5, 2001, although defense counsel did not view it at that time and the videotape clearly showed a basis for the additional charge, in that the victim stated that defendant tried to force her to put her mouth on his penis. Thus, defendant had notice of the evidence the State intended to introduce at trial and adequate time to prepare a defense. State v. Bolden, 852 So. 2d 1050, 2003 La. App. LEXIS 2225 (July 29, 2003), remanded by La. App. 04-1000, 901 So. 2d 445, 2005 La. App. LEXIS 499 (La.App. 5 Cir. Mar. 1, 2005).

District court did not abuse its discretion in denying defendant’s motion for a continuance, despite his argument that the district court erred in allowing the State to amend the bill of information from attempted armed robbery of the store, to attempted armed robbery of the store clerk, because the original bill of information clearly advised defendant of the offense charged, the name and location of the business where it occurred, and the date, and although it was technically deficient, it fairly informed defendant of the charge against him. State v. Frazier, 843 So. 2d 562, 2003 La. App. LEXIS 1056 (Apr. 9, 2003), writ denied by La. 2003-1333, 860 So. 2d 542, 2003 La. LEXIS 3479 (La. Nov. 21, 2003).

In a trial of defendant on charges of aggravated rape and aggravated crime against nature, the trial court did not err in denying the defendant’s motion for a continuance following the amendment of six counts of the indictment four days prior to trial because the amendment did not prejudice the defense. State v. DeRoche, 629 So. 2d 1267, 1993 La. App. LEXIS 3973 (Dec. 15, 1993).

Under La. Code Crim. Proc. Ann. art. 489, the prosecutor may make substantive amendments to a grand jury indictment before trial begins. The court shall grant a continuance on motion of the defendant if the defendant has been prejudiced in his defense on the merits by the amendment of the indictment. The purpose of the continuance when an amendment to the indictment is made is to protect the defendant from surprise and prejudice which may result from such an amendment. The defendant has the burden of establishing that an amendment has prejudiced the defense. Further, the trial judge has great discretion in deciding whether to grant a continuance, and his decision will remain unless he arbitrarily or unreasonably abuses that discretion. State v. McShane, 484 So. 2d 899, 1986 La. App. LEXIS 6180 (Feb. 25, 1986).

Where defendant did not move for a continuance on the ground that he was prejudiced by the State’s amendment of the indictment, he was precluded from arguing on appeal that he was prejudiced by the amendment. State v. Frith, 436 So. 2d 623, 1983 La. App. LEXIS 8948 (June 29, 1983), writ of certiorari denied by 440 So. 2d 731, 1983 La. LEXIS 11846 (La. 1983).

Where the State’s amendment to a first degree murder indictment conformed the indictment to the State’s answer to defendant’s motion for a bill of particulars, it did not violate La. Code Crim. Proc. Ann. art. 464 because there was no surprise to defendant that the State was relying on La. Rev. Stat. Ann. § 14:30(1) and (3) as the aggravating circumstances, so the trial court did not err in denying defendant’s motion for a continuance pursuant to La. Code Crim. Proc. Ann. art. 489. State v. Neslo, 433 So. 2d 73, 1983 La. LEXIS 10723 (May 23, 1983).

Trial court did not err in denying defendant’s motion for a continuance under La. Code Crim. Proc. Ann. art. 489 because joinder was a substantive change in procedure that did not affect the merits of the defense to the charges of receiving stolen property. State v. Wagster, 361 So. 2d 849, 1978 La. LEXIS 5362 (June 19, 1978).

Trial court did not abuse its discretion in denying defendant’s motion for a one-day continuance after the information had been amended to change the date of the charged offense where defendant declined to respond to the trial judge’s queries as to the possibility of an alibi defense and only insisted that his case would be prejudiced, and defendant could not claim unfair surprise where he had already been incarcerated for the offense charged on the date in the original information. State v. Brown, 338 So. 2d 686, 1976 La. LEXIS 5244 (Oct. 6, 1976).

Defendant was prejudiced in his defense by the denial of a continuance when the State amended the bill of information shortly before trial to indicate that a confidential informant was involved in the drug transaction rather than an undercover agent, and the defendant was entitled to a new trial on the charge of distribution of heroin. State v. Gibson, 322 So. 2d 143, 1975 La. LEXIS 4215 (Oct. 1, 1975).

• Trials

•• Continuances. — Defendant was not prejudiced by a trial day indictment amendment to change the time of a sex offense from discrete dates to an interval; this was a defect of form only under La. Code Crim. Proc. Ann. arts. 468 and 487, and defendant was not entitled to a continuance after the amendment under La. Code Crim. Proc. Ann. art. 489. State v. Johnson, 670 So. 2d 651, 1996 La. App. LEXIS 695 (Mar. 6, 1996).

Defendant’s failure to request a continuance under La. Code Crim. Proc. Ann. art. 489 to adequately prepare his case, after objecting to the amendment of an indictment by the State under La. Code Crim. Proc. Ann. art. 488 after calling the first prosecution witness prevented defendant from claiming any prejudice to his case on appeal State v. Irvine, 515 So. 2d 658, 1987 La. App. LEXIS 10606 (Nov. 4, 1987), reversed by 535 So. 2d 365, 1988 La. LEXIS 2427 (La. 1988).

Defendant’s failure to request a continuance did not preclude a new trial based on an error in the amendment of an information to add “jewelry” to the description of items alleged to have been stolen; former La. Rev. Stat. Ann. § 15:253 (now La. Code Crim. Proc. Ann. art. 487 et seq.) did not require a motion for a continuance; that is a requirement of former La. Rev. Stat. Ann. § 15:253 (now La. Code Crim. Proc. Ann. art. 489), which was inapplicable to the case. State v. Gurney, 249 LA. 71, 185 So. 2d 19, 1966 La. LEXIS 2460 (Mar. 28, 1966), overruled by State v. Bradford, 298 So. 2d 781, 1974 La. LEXIS 3627 (La. 1974).

• Appeals

•• Reviewability

••• Preservation for Review

•••• General Overview. — Where defendant did not move for a continuance on the ground that he was prejudiced by the State’s amendment of the indictment, he was precluded from arguing on appeal that he was prejudiced by the amendment. State v. Frith, 436 So. 2d 623, 1983 La. App. LEXIS 8948 (June 29, 1983), writ of certiorari denied by 440 So. 2d 731, 1983 La. LEXIS 11846 (La. 1983).

CHAPTER 5. JOINDER RULES.

Art. 490. Counts.

Counts are charges of crime joined in the same indictment. Recitals in one count may be incorporated in subsequent counts by means of a clear and distinct reference. The conclusion of the indictment applies to all counts stated therein.

COMMENTARY

Louisiana Official Revision Comments

1966. — This article follows Art. 219 of the 1028 Code of Criminal Procedure. The term “count” is defined according to its well-understood meaning. Black’s Law Dictionary (4th ed., 1951), states that the term is “used to signify the several parts of an indictment, each charging a distinct offense.” State v. Thornton, 142 La. 797, 801, 77 So. 634, 636 (1918) states: “The words ‘count’ and ‘charge,’ when used relative to allegations in an indictment, are synonymous.” For an example of the incorporation of recitals of one count in other counts of the indictment, see Clark v. United States, 298 Fed. 293 (5th Cir. 1924).

CROSS REFERENCES

Louisiana Law. — Special reporting requirements; penalties, see La. R.S. 15:174.

Art. 491. [Repealed.]

Repealed by Acts 1975, No. 528, § 1.

Art. 492. [Repealed.]

Repealed by Acts 1975, No. 528, § 1.

Art. 493. Joinder of offenses.

Two or more offenses may be charged in the same indictment or information in a separate count for each offense if the offenses charged, whether felonies or misdemeanors, are of the same or similar character or are based on the same act or transaction or on two or more acts or transactions connected together or constituting parts of a common scheme or plan; provided that the offenses joined must be triable by the same mode of trial. (Amended by Acts 1975, No. 528, § 2.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article continues the general rule of Art. 217 of the 1928 Louisiana Code of Criminal Procedure. Reasons for this rule are stated by Mr. Slovenko as follows, “Let us suppose that X allegedly killed A, and on the next day allegedly killed B. Why not permit an indictment charging the two offenses and the simultaneous trial on both counts? One objection to a multiplicity of offenses charged in one indictment and the simultaneous trial is that a cumulation of offenses may create prejudice against X. Another objection to joinder is that a jury is likely to use evidence adduced in support of one charge to convict the accused of another charge not independently nor adequately proved. The jury, from the very nature of the human intellect, would unconsciously permit the two sets of facts to merge or blend together. Thus in the A-murder, X’s intent may not be clear, although another essential fact to the crime may be evident, whereas in the B-murder, X’s intent may be perfectly clear but the other fact may not be established. Separately tried, the evidence in each case might clearly be insufficient to convict the defendant, but tried together, a jury may erroneously convict by supplying an element in one crime from the other.” Slovenko, The Accusation in Louisiana Criminal Law, 32 Tul. L. Rev. 47, 71 (1957).

(b) Arts. 481 and 482 state exceptions to the single charge rule of this article.

(c) The multi-count proviso is explained by Mr. Slovenko: “In the early common law no indictment could contain more than one count. This simplicity of statement in an indictment made inevitable a miscarriage of justice, if the facts proved at the trial happened to deviate even slightly from those alleged in the indictment. To avoid this danger, multiple counts in an indictment were soon allowed, which describe the same crime in many forms, as if there had been so many distinct occurrences. The result of an indictment, charging the same offense in different ways so as to meet the evidence as it may appear at the trial, can be a conviction on any one or more of the counts, or a conviction on all counts, or an acquittal on all counts. However, the defendant, although convicted on more than one count, can, of course, only be sentenced for the single offense which he has committed.” Slovenko, The Accusation in Louisiana Criminal Law, 32 Tul.L.Rev. 47, 70 (1957). This procedure has been upheld in numerous Louisiana decisions as well as those of other jurisdictions. United States v. Klein, 247 F.2d 908 (2nd Cir.1957); State v. Nahoum, 172 La. 83, 133 So. 370 (1931).
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CONSTITUTIONAL LAW

• Congressional Duties & Powers

•• Ex Post Facto Clause & Bills of Attainder

••• General Overview. — Statutory amendment which allowed defendant to be charged with two murders in a single indictment did not violate prohibition against ex post facto laws; he had no right to be tried in the exact same manner that existed when murders were committed. State v. Sepulvado, 342 So. 2d 630, 1977 La. LEXIS 5067 (Jan. 24, 1977).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Possession

•••• General Overview. — Defendant maintained that the possession of cocaine charge was not of the same or similar character as the other charges, nor based upon the same act or transaction from which the other charges arose, had nothing to do with the other charges, and, in fact, occurred after the incident which spawned the other charges; defendant’s only remedy, as provided for in La. Code Crim. Proc. Ann. art. 495 was in the form of a motion to quash the indictment based on misjoinder of offenses but, even if the trial court erred in allowing the joinder of the offenses, the error was subject to a harmless error analysis. Defendant made no showing of prejudice, he was tried and convicted of aggravated burglary, false imprisonment with a dangerous weapon, sexual battery and possession of cocaine, the aggravated burglary, false imprisonment and sexual battery charges stemmed from one incident involving one set of victims. State v. Simmons, 848 So. 2d 58, 2003 La. App. LEXIS 2190 (May 14, 2003), writ denied by La. 2003-1718, 872 So. 2d 508, 2004 La. LEXIS 1734 (La. May 14, 2004).

•• Crimes Against Persons

••• Robbery

•••• General Overview. — Where the two attempted robbery offenses and the robbery offense, in violation of La. Rev. Stat. Ann. §§ 14:27 and 14:64.1, were of the same character and were triable by the same mode of trial with the punishment for all three offenses being imprisonment at hard labor, the offenses were properly joined in the same bill of information. State v. Welch, 864 So. 2d 204, 2003 La. App. LEXIS 3263 (Nov. 25, 2003), writ denied by La. 2004-0023, 2004 La. LEXIS 2032 (La. June 18, 2004), writ denied by La. 2004-0171, 893 So. 2d 88, 2005 La. LEXIS 1196 (La. Feb. 4, 2005).

Where defendant’s two attempted robbery offenses and a third robbery offense were properly joined in the same bill of information, the trial court properly denied defendant’s motion to sever the three offenses; the facts were simple and uncomplicated, the attempted robberies and the robbery were similar in nature and were committed in the same vicinity over a relatively short time span, the evidence was presented in an orderly fashion, and the three victims identified defendant as the perpetrator. State v. Welch, 864 So. 2d 204, 2003 La. App. LEXIS 3263 (Nov. 25, 2003), writ denied by La. 2004-0023, 2004 La. LEXIS 2032 (La. June 18, 2004), writ denied by La. 2004-0171, 893 So. 2d 88, 2005 La. LEXIS 1196 (La. Feb. 4, 2005).

Defendant was properly charged with three counts of armed robbery in one bill of information, where defendant robbed three persons in one incident. State v. Gipson, 359 So. 2d 87, 1978 La. LEXIS 5969 (May 22, 1978).

•• Sex Crimes

••• Sexual Assault

•••• General Overview. — Trial court’s decision to deny a motion to sever several sex offense was not erroneous because the State kept the evidence separate and distinct, the evidence was presented in a logical order, the crimes were of the same or similar character, the evidence from both victims would have been admissible in each trial, and La. Code Evid. Ann. art. 412.2 did not impose a time limitation on the admissibility of other sex crimes. State v. Roca, 866 So. 2d 867, 2004 La. App. LEXIS 14 (Jan. 13, 2004), writ denied by La. 2004-0583, 877 So. 2d 143, 2004 La. LEXIS 2310 (La. July 2, 2004), writ denied by La. 2005-2137, 927 So. 2d 304, 2006 La. LEXIS 1540 (La. May 5, 2006).

In defendant’s trial for indecent behavior with a juvenile, the two counts, although perpetrated upon different victims, and at different times, occurred at the same location, and under similar circumstances, and the trial court properly denied defendant’s motion to sever the two offenses. State v. Lyles, 858 So. 2d 35, 2003 La. App. LEXIS 2482 (Sept. 16, 2003).

Given that two criminal episodes were of the same or similar character, the punishment for both aggravated rape and aggravated burglary was necessarily confinement at hard labor, the mode of trial, a 12-member jury, 10 of whom had to concur to render a verdict, was the same, the offenses were properly charged in the same indictment, and there was no indication that the jury was confused by the various counts or was unable to segregate the various charges and evidence, therefore, a trial court did not abuse its discretion in denying a defendant’s motion to sever the offenses. State v. Smith, 600 So. 2d 745, 1992 La. App. LEXIS 1403 (May 13, 1992).

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — Defendant’s driving while intoxicated conviction was vacated due to the conviction being a nullity because it was improperly joined with a felony charge and that misjoinder resulted in a defective trial for the lesser charge. State v. Adams, 525 So. 2d 1256, 1988 La. App. LEXIS 1213 (May 17, 1988), writ of certiorari denied by 532 So. 2d 130, 1988 La. LEXIS 2064 (La. 1988).

• Grand Juries

•• Indictments

••• General Overview. — Statutory amendment which allowed defendant to be charged with two murders in a single indictment did not violate prohibition against ex post facto laws; he had no right to be tried in the exact same manner that existed when murders were committed. State v. Sepulvado, 342 So. 2d 630, 1977 La. LEXIS 5067 (Jan. 24, 1977).

• Accusatory Instruments

•• Duplicity

••• General Overview. — Where an information charged defendant with six counts of malfeasance in office over a two year period by directing parish employees to take fuel from a parish ferry and transfer it to his boat and do repairs and maintenance on the boat during working hours, the counts were properly joined because the offenses were of a similar nature and were alleged to have been committed as part of a continuous plan. State v. Hudnall, 522 So. 2d 616, 1988 La. App. LEXIS 766 (Mar. 3, 1988), writ of certiorari denied by 530 So. 2d 83, 1988 La. LEXIS 1773 (La. 1988).

Under La. Code Crim. Proc. Ann. art. 493, no indictment shall charge more than one offense, except as otherwise provided by statute, but the same offense may be charged in different ways in several counts. State v. McZeal, 352 So. 2d 592, 1977 La. LEXIS 5042 (Nov. 14, 1977).

Under La. Code Crim. Proc. Ann. arts. 706 and 493, defendant’s charges were properly consolidated because they arose out of one continuous transaction, and the defendant’s failure to object or file a motion for severance effectively waived his right to object to the consolidation on appeal. State v. Laurent, 290 So. 2d 809, 1974 La. LEXIS 3451 (Feb. 18, 1974).

After the repeal of La. Code Crim. Proc. Ann. art. 218, former La. Code Crim. Proc. Ann. art. 217 (now La. Code Crim. Proc. Ann. art. 493) remained in full force and effect and required the State to charge no more than one crime in an indictment; La. Code Crim. Proc. Ann. art. 493 provides for joinder of offenses in same indictment, provided the offenses arose from the same incident and may be triable by the same mode of trial. State v. Giangrosso, 263 LA. 275, 268 So. 2d 224, 1972 La. LEXIS 5331 (Oct. 26, 1972).

Defendant whose motion to select should have been sustained was granted a new trial because former La. Code Crim. Proc. Ann. art. 217 (now La. Code Crim. Proc. Ann. art. 493) did not allow the State to join four counts charging the armed robbery of different persons on the same date in one bill of information. State v. Giangrosso, 263 LA. 275, 268 So. 2d 224, 1972 La. LEXIS 5331 (Oct. 26, 1972).

Where defendant was accused of only one crime, which was malfeasance in office, it was permissible to charge him in the information with the failure and refusal to apprehend the persons involved in the commission of the specified crimes, with failing to attempt to halt the commission of the crimes, with failing to report the crimes to the district attorney, and with failing to arrest and charge the perpetrators of the crimes. State v. Didier, 259 LA. 967, 254 So. 2d 262, 1971 La. LEXIS 3758 (Nov. 8, 1971).

•• Indictments

••• General Overview. — Given that two criminal episodes were of the same or similar character, the punishment for both aggravated rape and aggravated burglary was necessarily confinement at hard labor, the mode of trial, a 12-member jury, 10 of whom had to concur to render a verdict, was the same, the offenses were properly charged in the same indictment, and there was no indication that the jury was confused by the various counts or was unable to segregate the various charges and evidence, therefore, a trial court did not abuse its discretion in denying a defendant’s motion to sever the offenses. State v. Smith, 600 So. 2d 745, 1992 La. App. LEXIS 1403 (May 13, 1992).

The trial court did not err in charging defendant with two separate counts of kidnapping in a single indictment, which was allowed under certain circumstances pursuant to La. Code Crim. Proc. Ann. art. 493, and which was not prejudicial to his right to be presumed innocent guaranteed by La. Const. art. I, § 16. State v. Durr, 371 So. 2d 790, 1979 La. LEXIS 6396 (May 21, 1979).

Connection between two charges of distribution of heroin was that they constituted parts of a common scheme or plan on defendant’s behalf to sell to a single undercover officer four bundles of heroin at a set price, and the offenses were triable by the same mode of trial as each instance of the conduct provoked the same penalty; consequently, the charges were properly joined in a single indictment. State v. Labostrie, 358 So. 2d 1243, 1978 La. LEXIS 7603 (May 22, 1978).

Pursuant to La. Code Crim. Proc. Ann. art. 493, the offenses to which defendant was convicted were so connected together that they constituted part of a common scheme or plan. State v. Rheams, 352 So. 2d 615, 1977 La. LEXIS 6728 (Nov. 14, 1977).

•• Informations

••• General Overview. — Three counts of armed robbery committed by defendant that were joined in one bill of information were properly tried together where the evidence of each crime was simple and distinct, the charges were for a violation of the same statute, and there was little danger that jurors could not distinguish the evidence and intelligently apply the law for each offense. State v. Joseph, 441 So. 2d 1290, 1983 La. App. LEXIS 9641 (Nov. 22, 1983), writ of certiorari denied by 446 So. 2d 315, 1984 La. LEXIS 8493 (La. 1984).

No misjoinder of offenses occurred when a bill of information charged defendant with a single count of armed robbery of a husband and wife, and defendant was not entitled to a severance of offenses; the robbery of both husband and wife at the same time, at the same place, and in one transaction and the bill charged defendant with only one offense. State v. Foe, 337 So. 2d 491, 1976 La. LEXIS 4389 (Sept. 13, 1976).

Under La. Code Crim. Proc. Ann. art. 493, where a bill of information charges only one crime, only one sentence can be imposed. State v. Bluain, 315 So. 2d 749, 1975 La. LEXIS 4854 (June 23, 1975).

•• Multiplicity

••• General Overview. — The requirement of La. Code Crim. Proc. Ann. art. 493 that the offenses be triable by the same mode of trial clearly refers to the mode of trial as determined under the provisions of La. Code Crim. Proc. Ann. art. 782(A) and La. Const. art. I, § 17. State v. Barnett, 700 So. 2d 1005, 1997 La. App. LEXIS 2276 (Sept. 23, 1997).

Single bill of information properly charged defendant with one count of simple burglary of a motor vehicle and one count of receiving a stolen vehicle although the counts involved two different vehicles that belonged to two different owners; where defendant and a friend drove a stolen vehicle into a ditch, then walked a half-mile to another car where the friend broke a window on the car while defendant acted as lookout, the jury was not confused by the two different charges, and defendant was not prejudiced by the joinder of the two charges in one bill. State v. Williams, 532 So. 2d 1190, 1988 La. App. LEXIS 2130 (Oct. 12, 1988).

Defendant was properly charged with three counts of armed robbery in one bill of information, where defendant robbed three persons in one incident. State v. Gipson, 359 So. 2d 87, 1978 La. LEXIS 5969 (May 22, 1978).

Connection between two charges of distribution of heroin was that they constituted parts of a common scheme or plan on defendant’s behalf to sell to a single undercover officer four bundles of heroin at a set price, and the offenses were triable by the same mode of trial as each instance of the conduct provoked the same penalty; consequently, the charges were properly joined in a single indictment. State v. Labostrie, 358 So. 2d 1243, 1978 La. LEXIS 7603 (May 22, 1978).

Trial court did not err in failing to grant defendant’s motion to quash an indictment that charged defendant with two counts of armed robbery where there was no misjoinder of offenses in violation of La. Code Crim. Proc. Ann. art. 493 because the offenses were of the same or similar character; the trial court, however, erred in denying defendant’s motion for severance of the two counts because the robberies would not have been respectively admissible at separate trials as “other crimes” evidence. State v. Carter, 352 So. 2d 607, 1977 La. LEXIS 6497 (Nov. 14, 1977).

Under La. Code Crim. Proc. Ann. arts. 706 and 493, defendant’s charges were properly consolidated because they arose out of one continuous transaction, and the defendant’s failure to object or file a motion for severance effectively waived his right to object to the consolidation on appeal. State v. Laurent, 290 So. 2d 809, 1974 La. LEXIS 3451 (Feb. 18, 1974).

• Pretrial Motions & Procedures

•• Joinder & Severance

••• Consolidation of Indictments. — Where defendant pleaded guilty to forcible rape and three counts of armed robbery, the following events ensued: (1) The trial court set aside defendant’s plea to the forcible rape upon motion for post conviction relief, (2) the appellate court set aside the plea’s to armed robbery, (3) the State re-filed the charges, (4) defendant moved to quash which was denied in the trial court, and (5) the appellate court granted defendant’s writ as to the rape charge; the appellate court’s order quashing a rape indictment based on La. Code Crim. Proc. Ann. art. 580, 582 did not bar defendant’s re-prosecution on the rape charge because the joined armed robbery counts of the indictment were still in the appellate process and defendant’s application for a writ to the court of appeals to review the denial by the trial court of postconviction relief on the armed robbery counts prevented the State from proceeding to trial on the aggravated rape count in that the joinder of the counts in the indictment was proper under La. Code Crim. Proc. Ann. art. 493. State v. Washington, 846 So. 2d 723, 2003 La. LEXIS 1605 (May 20, 2003).

Pursuant to La. Code Crim. Proc. Ann. art. 493, the offenses charged against defendant were properly joined; although the crimes involved two different victims, the offenses were perpetrated on each victim within a relatively short time span, in the same area of town, and with the same weapon, making them similar enough to permit joinder. State v. Deruise, 802 So. 2d 1224, 2001 La. LEXIS 1022 (Apr. 3, 2001), writ of certiorari denied by 534 U.S. 926, 122 S. Ct. 283, 151 L. Ed. 2d 208, 2001 U.S. LEXIS 7084, 70 U.S.L.W. 3243 (2001).

Where defendant was charged in connection with two robberies and rapes committed one month apart, trial court abused its discretion in severing the offenses because the facts of the incidents were similar, the facts of each incident appeared to be simple and distinct, and jurors would be able to keep the evidence separate and not become confused. State v. Jackson, 746 So. 2d 638, 1999 La. App. LEXIS 2725 (Oct. 6, 1999), writ denied by La. 1999-3178, 753 So. 2d 217, 2000 La. LEXIS 146 (La. Jan. 14, 2000).

Where a defendant had forced his estranged wife into his car, beat her up, raped her, and shot her with a shotgun, charges of attempted second degree murder, aggravated rape, and aggravated kidnapping were not improperly joined in a single three-count indictment and a trial court did not abuse its discretion in refusing to sever them. State v. Shipp, 712 So. 2d 230, 1998 La. App. LEXIS 738 (Apr. 8, 1998), writ denied by La. 98-1199, 724 So. 2d 775, 1998 La. LEXIS 2913 (La. Sept. 25, 1998).

Because the two offenses of armed robbery and first degree robbery were of similar character, and were triable by the same mode of trial, joinder under La. Code Crim. Proc. Ann. art. 493 in a single bill of information was proper. State v. Gaines, 633 So. 2d 293, 1993 La. App. LEXIS 3718 (Nov. 24, 1993), writ of certiorari denied by La. 93-3164, 634 So. 2d 839, 1994 La. LEXIS 611 (La. Mar. 11, 1994).

Trial court erred in applying La. Code Crim. Proc. Ann. art. 493.1 because at least two of the three misdemeanor offenses that defendant had been charged with had not been joined in accordance with La. Code Crim. Proc. Ann. art. 493 in the same indictment or information. State v. Hornung, 620 So. 2d 816, 1993 La. LEXIS 2154 (June 25, 1993).

Under La. Code Crim. Proc. Ann. art. 493, three counts of armed robbery were properly joined in a single bill of information where they were of the same or similar character and could be presented in a compartmentalized, chronological manner. State v. Kelly, 576 So. 2d 111, 1991 La. App. LEXIS 343 (Feb. 27, 1991), writ of certiorari denied by 580 So. 2d 666, 1991 La. LEXIS 1536 (La. 1991).

It was not error to join the charges against defendant under La. Code Crim. Proc. Ann. art. 493 because the offenses against the victims were of the same or similar character and defendant was not prejudiced by the joinder because the victims’ identification of defendant in daylight, among other evidence, provided sufficient evidence of defendant’s guilt of each of the seven counts. State v. Stevens, 522 So. 2d 1218, 1988 La. App. LEXIS 810 (Mar. 10, 1988), writ of certiorari denied by 524 So. 2d 517, 1988 La. LEXIS 1204 (La. 1988).

Where defendant’s burglaries were offenses of similar character and were triable by the same mode of trial, joinder was permissible absent prejudice to defendant per La. Code Crim. Proc. Ann. art. 493; evidence that the jury was not confused by the counts showed no prejudice as contemplated by La. Code Crim. Proc. Ann. art. 495.1. State v. Parker, 511 So. 2d 862, 1987 La. App. LEXIS 9966 (Aug. 11, 1987).

Where a defendant was charged with three counts of armed robbery, the court held that the offenses were properly joined in the same bill of information pursuant to La. Code Crim. Proc. Ann. art. 493 because all three offenses occurred within a short period of time as a “crime spree.” State v. Brown, 504 So. 2d 1025, 1987 La. App. LEXIS 8927 (Mar. 4, 1987), writ of certiorari denied by 507 So. 2d 225, 1987 La. LEXIS 9343 (La. 1987).

Three counts of aggravated rape were properly joined in the same indictment; the offenses were of the same or similar character and, where the punishment for each offense necessarily was confinement at hard labor, the mode of trial (jury composed of 12 jurors, 10 of whom must concur to render a verdict) was the same. State v. Johnson, 464 So. 2d 447, 1985 La. App. LEXIS 8327 (Feb. 26, 1985), writ of certiorari denied by 468 So. 2d 1202, 1985 La. LEXIS 8815 (La. 1985).

Offenses were properly joined in the same indictment under La. Code Crim. Proc. Ann. art. 493 where the crimes charged were part of a continuous criminal transaction which would render evidence of each crime admissible at trial of the other as part of res gestae. State v. Bland, 419 So. 2d 1227, 1982 La. LEXIS 11760 (Sept. 7, 1982).

Because the two armed robbery offenses were of the same or similar character and the mode of trial for each offense was the same, the offenses were properly joined in the same information under La. Code Crim. Proc. Ann. art. 493. State v. Williams, 418 So. 2d 562, 1982 La. LEXIS 11410 (June 21, 1982).

Criminal offenses of armed robbery, aggravated kidnapping, aggravated rape, and aggravated crime against nature were not improperly joined pursuant to La. Code Crim. Proc. Ann. art. 493; the charges arose out of the same crime spree and there were no facts to indicate that the jury was overwhelmed by the charges against the defendant. State v. Winn, 412 So. 2d 1337, 1982 La. LEXIS 10766 (Apr. 5, 1982).

A trial judge did not err in refusing to sever defendant’s offenses in order to promote a fair determination of the defendant’s guilt or innocence without additional facts to support such a finding because, on its face, the information fulfilled the requirements of joinder under La. Code Crim. Proc. Ann. art. 493. State v. Jacobs, 371 So. 2d 727, 1978 La. LEXIS 7841 (Dec. 15, 1978).

Where defendant’s offenses each involved the distribution of marijuana and occurred at defendant’s residence, they were of similar character and thus were properly joined. State v. Jacobs, 371 So. 2d 727, 1978 La. LEXIS 7841 (Dec. 15, 1978).

Trial court properly joined the two charges for receiving stolen property against defendant pursuant to La. Code Crim. Proc. Ann. art. 493 because the bills of information were similar on their face, each charged the violation of the identical crime, the violations were charged as having taken place on the same day, and each charge was a felony, triable by a jury. State v. Wagster, 361 So. 2d 849, 1978 La. LEXIS 5362 (June 19, 1978).

Joinder of aggravated burglary and attempted second degree murder charges did not offend La. Code Crim. Proc. Ann. art. 493 where the three aggravated burglaries were clearly of the “same or similar character” and the attempted second degree murder occurred during the commission of one of the burglaries and thus constituted part of the “same act or transaction.” State v. Nelson, 357 So. 2d 1100, 1978 La. LEXIS 5823 (Apr. 10, 1978).

Trial court did not err in joining defendant’s murder and aggravated rape charges because the murder and aggravated rape were separate acts constituting parts of a common scheme and because the joinder did not prevent a fair determination of defendant’s guilt on each offense; defendant was convicted of murdering the driver of an automobile and of raping the passenger. State v. Western, 355 So. 2d 1314, 1978 La. LEXIS 7246 (Mar. 8, 1978).

••• Joinder of Defendants. — Joinder of two or more offenses in a single bill of information is allowed by La. Code Crim. Proc. Ann. art. 493, provided that the offenses are triable by the same mode of trial. State v. Brown, 849 So. 2d 566, 2003 La. App. LEXIS 1348 (May 9, 2003).

When defendant was accused of stealing a car earlier in the day, and later used the car to drive to a jewelry store, trial court did not err in joining offenses of theft and armed robbery in defendant’s trial, and the jury did not appear to be confused by the joinder. State v. Grainer, 834 So. 2d 555, 2002 La. App. LEXIS 3865 (Dec. 4, 2002), writ denied by La. 2003-0152, 855 So. 2d 325, 2003 La. LEXIS 2908 (La. Oct. 10, 2003).

Motion for joinder was properly granted where the criminal acts occurred in a fairly short period of time and within a two to three mile radius, the manner in which each series of crimes occurred was similar and the evidence for each crime was presented chronologically and separately. State v. Washington, 828 So. 2d 97, 2002 La. App. LEXIS 2751 (Sept. 18, 2002), writ denied by La. 2002-2963, 853 So. 2d 631, 2003 La. LEXIS 2515 (La. Sept. 19, 2003).

When both offenses arose out of the same transaction, defendant was properly tried by a jury for aggravated battery and felony theft pursuant to La. Code Crim. Proc. Ann. art. 493, although the battery offense constituted a felony and the theft offense constituted a misdemeanor. State v. George, 654 So. 2d 813, 1995 La. App. LEXIS 1058 (Apr. 26, 1995), writ of certiorari denied by La. 95-1221, 661 So. 2d 495, 1995 La. LEXIS 2510 (La. Oct. 13, 1995).

Joinder of six counts of simple burglary was proper under La. Code Crim. Proc. Ann. art. 493; the evidence was straightforward and simple so severance of offenses was not warranted under La. Code Crim. Proc. Ann. art. 495.1. State v. Christy, 593 So. 2d 1322, 1991 La. App. LEXIS 3659 (Dec. 27, 1991), writ of certiorari denied by 596 So. 2d 553, 1992 La. LEXIS 1491 (La. 1992).

Single bill of information properly charged defendant with one count of simple burglary of a motor vehicle and one count of receiving a stolen vehicle although the counts involved two different vehicles that belonged to two different owners; where defendant and a friend drove a stolen vehicle into a ditch, then walked a half-mile to another car where the friend broke a window on the car while defendant acted as lookout, the jury was not confused by the two different charges, and defendant was not prejudiced by the joinder of the two charges in one bill. State v. Williams, 532 So. 2d 1190, 1988 La. App. LEXIS 2130 (Oct. 12, 1988).

Defendant’s driving while intoxicated conviction was vacated due to the conviction being a nullity because it was improperly joined with a felony charge and that misjoinder resulted in a defective trial for the lesser charge. State v. Adams, 525 So. 2d 1256, 1988 La. App. LEXIS 1213 (May 17, 1988), writ of certiorari denied by 532 So. 2d 130, 1988 La. LEXIS 2064 (La. 1988).

Where defendant’s burglaries were offenses of similar character and were triable by the same mode of trial, joinder was permissible absent prejudice to defendant per La. Code Crim. Proc. Ann. art. 493; evidence that the jury was not confused by the counts showed no prejudice as contemplated by La. Code Crim. Proc. Ann. art. 495.1. State v. Parker, 511 So. 2d 862, 1987 La. App. LEXIS 9966 (Aug. 11, 1987).

Although joinder in one information that charged a defendant with two counts of purse snatching, two counts of second degree battery, and one count of theft of property against four different victims was allowable under the circumstances, justice required a partial severance of the offenses for trial where there was a possibility of confusion and the inherent prejudicial effect of such joinder could not be sufficiently curtailed by other safeguards. State v. Mims, 478 So. 2d 685, 1985 La. App. LEXIS 10074 (Oct. 30, 1985).

Defendant’s first-degree murder convictions were upheld because the offenses were properly joined due to all four counts of murder being plainly of the same or similar character. State v. Harris, 383 So. 2d 1, 1980 La. LEXIS 6805 (Mar. 3, 1980).

Pursuant to La. Code Crim. Proc. Ann. art. 493, the offenses to which defendant was convicted were so connected together that they constituted part of a common scheme or plan. State v. Rheams, 352 So. 2d 615, 1977 La. LEXIS 6728 (Nov. 14, 1977).

••• Joinder of Offenses. — In an attempted armed robbery, armed robbery, and attempted second degree murder case, the trial court did not err by permitting the State to try the charges against defendant in connection with two separate criminal incidents in a single trial as the joined offenses were triable by the same mode of trial, the Williams criteria were met, defendant suffered no prejudice from having the charges against him joined at trial. The facts of each offense were simple and each of the criminal incidents was a completely separate event with its own set of witnesses such that the jury would not have been confused by the various counts and would have been able to segregate the charges and the evidence. State v. Lewis, 876 So. 2d 912, 2004 La. App. LEXIS 1522 (June 2, 2004), writ denied by La. 2004-1855, 888 So. 2d 229, 2004 La. LEXIS 3662 (La. Nov. 24, 2004).

Defendant’s convictions for the distribution of cocaine were proper, where the trial court did not err in granting defendant’s motion to sever the joined offenses, because the counts appeared to have been of the same or similar character as contemplated by La. Code Crim. Proc. Ann. art. 493. State v. Harris, 868 So. 2d 886, 2004 La. App. LEXIS 319 (Feb. 23, 2004), writ denied by La. 2004-0675, 882 So. 2d 1166, 2004 La. LEXIS 2859 (La. Sept. 24, 2004).

Defendant’s convictions for attempted oral sexual battery and aggravated incest were proper and his motion for a continuance and severance of the offenses was correctly denied where the trial court believed that the jury would have been able to segregate his counts without becoming confused and without defendant being prejudiced. State v. J.T.S., 865 So. 2d 1032, 2004 La. App. LEXIS 136 (Feb. 4, 2004).

Trial court’s decision to deny a motion to sever several sex offense was not erroneous because the State kept the evidence separate and distinct, the evidence was presented in a logical order, the crimes were of the same or similar character, the evidence from both victims would have been admissible in each trial, and La. Code Evid. Ann. art. 412.2 did not impose a time limitation on the admissibility of other sex crimes. State v. Roca, 866 So. 2d 867, 2004 La. App. LEXIS 14 (Jan. 13, 2004), writ denied by La. 2004-0583, 877 So. 2d 143, 2004 La. LEXIS 2310 (La. July 2, 2004), writ denied by La. 2005-2137, 927 So. 2d 304, 2006 La. LEXIS 1540 (La. May 5, 2006).

In a case involving two counts of aggravated rape, one count of attempted aggravated rape, and one count of armed robbery, considering the similarity of the offenses, the simplicity of the facts of the offenses, the orderly presentation of evidence, and the positive identification of defendant as the perpetrator by all three victims, it was unlikely the jury was confused by the joinder or that defendant was prejudiced. State v. Evans, 864 So. 2d 682, 2003 La. App. LEXIS 3369 (Dec. 9, 2003), writ denied by La. 2004-0080, 872 So. 2d 1079, 2004 La. LEXIS 1621 (La. May 7, 2004), writ denied by La. 2005-1147, 904 So. 2d 684, 2005 La. LEXIS 2088 (La. June 17, 2005).

Where the two attempted robbery offenses and the robbery offense, in violation of La. Rev. Stat. Ann. §§ 14:27 and 14:64.1, were of the same character and were triable by the same mode of trial with the punishment for all three offenses being imprisonment at hard labor, the offenses were properly joined in the same bill of information. State v. Welch, 864 So. 2d 204, 2003 La. App. LEXIS 3263 (Nov. 25, 2003), writ denied by La. 2004-0023, 2004 La. LEXIS 2032 (La. June 18, 2004), writ denied by La. 2004-0171, 893 So. 2d 88, 2005 La. LEXIS 1196 (La. Feb. 4, 2005).

Where defendant’s two attempted robbery offenses and a third robbery offense were properly joined in the same bill of information, the trial court properly denied defendant’s motion to sever the three offenses; the facts were simple and uncomplicated, the attempted robberies and the robbery were similar in nature and were committed in the same vicinity over a relatively short time span, the evidence was presented in an orderly fashion, and the three victims identified defendant as the perpetrator. State v. Welch, 864 So. 2d 204, 2003 La. App. LEXIS 3263 (Nov. 25, 2003), writ denied by La. 2004-0023, 2004 La. LEXIS 2032 (La. June 18, 2004), writ denied by La. 2004-0171, 893 So. 2d 88, 2005 La. LEXIS 1196 (La. Feb. 4, 2005).

••• Misjoinder. — Defendant maintained that the possession of cocaine charge was not of the same or similar character as the other charges, nor based upon the same act or transaction from which the other charges arose, had nothing to do with the other charges, and, in fact, occurred after the incident which spawned the other charges; defendant’s only remedy, as provided for in La. Code Crim. Proc. Ann. art. 495 was in the form of a motion to quash the indictment based on misjoinder of offenses but, even if the trial court erred in allowing the joinder of the offenses, the error was subject to a harmless error analysis. Defendant made no showing of prejudice, he was tried and convicted of aggravated burglary, false imprisonment with a dangerous weapon, sexual battery and possession of cocaine, the aggravated burglary, false imprisonment and sexual battery charges stemmed from one incident involving one set of victims. State v. Simmons, 848 So. 2d 58, 2003 La. App. LEXIS 2190 (May 14, 2003), writ denied by La. 2003-1718, 872 So. 2d 508, 2004 La. LEXIS 1734 (La. May 14, 2004).

••• Severance of Offenses. — Defendant’s convictions for attempted oral sexual battery and aggravated incest were proper and his motion for a continuance and severance of the offenses was correctly denied where the trial court believed that the jury would have been able to segregate his counts without becoming confused and without defendant being prejudiced. State v. J.T.S., 865 So. 2d 1032, 2004 La. App. LEXIS 136 (Feb. 4, 2004).

Trial court’s decision to deny a motion to sever several sex offense was not erroneous because the State kept the evidence separate and distinct, the evidence was presented in a logical order, the crimes were of the same or similar character, the evidence from both victims would have been admissible in each trial, and La. Code Evid. Ann. art. 412.2 did not impose a time limitation on the admissibility of other sex crimes. State v. Roca, 866 So. 2d 867, 2004 La. App. LEXIS 14 (Jan. 13, 2004), writ denied by La. 2004-0583, 877 So. 2d 143, 2004 La. LEXIS 2310 (La. July 2, 2004), writ denied by La. 2005-2137, 927 So. 2d 304, 2006 La. LEXIS 1540 (La. May 5, 2006).

Trial court did not abuse its discretion by denying defendant’s motion to sever his trial for three counts of aggravated kidnapping, three counts of aggravated rape, and two counts of aggravated crime against nature resulting from three separate incidents that occurred over a period of weeks; the defendant failed to show that any prejudice resulted from the one trial of his alleged offenses. State v. Lebreton, 859 So. 2d 785, 2003 La. App. LEXIS 2872 (Oct. 17, 2003), writ of certiorari denied by La. 2003-3176, 871 So. 2d 345, 2004 La. LEXIS 1010 (La. Mar. 26, 2004).

In defendant’s trial for indecent behavior with a juvenile, the two counts, although perpetrated upon different victims, and at different times, occurred at the same location, and under similar circumstances, and the trial court properly denied defendant’s motion to sever the two offenses. State v. Lyles, 858 So. 2d 35, 2003 La. App. LEXIS 2482 (Sept. 16, 2003).

There was no error in the trial court’s failure to sever the trial of defendant’s various offenses; the offenses were properly charged in the same indictment because the offenses were similar in nature, the offenses were triable by the same mode of trial, the facts of each offense were simple, and the evidence of each crime was presented in an orderly and logical fashion. State v. Porche, 819 So. 2d 1122, 2002 La. App. LEXIS 1867 (May 29, 2002), writ denied by La. 2003-0665, 869 So. 2d 814, 2004 La. LEXIS 791 (La. Mar. 12, 2004).

Defendant’s La. Code Crim. Proc. Ann. art. 495.1 motion to sever a firearms charge from other charges, which were joined under La. Code Crim. Proc. Ann. art. 493, was properly denied because all of the charged offenses were triable by the same number of jurors and required the same concurrence, and use of a weapon was an essential element of defendant’s simultaneous armed robbery charges. Moreover, the introduction of evidence of defendant’s prior first-degree robbery, which was admitted pursuant to La. Code Evid. Ann. arts. 403, 404(B), was not so prejudicial that the trial court’s failure to sever was an abuse of discretion. State v. Morris, 770 So. 2d 908, 2000 La. App. LEXIS 2923 (Nov. 3, 2000), writ denied by La. 2000-3293, 799 So. 2d 496, 2001 La. LEXIS 3996 (La. Oct. 12, 2001), writ of certiorari denied by 535 U.S. 934, 122 S. Ct. 1311, 152 L. Ed. 2d 220, 2002 U.S. LEXIS 1637, 70 U.S.L.W. 3577 (2002).

Joinder by the trial court of two counts of armed robbery for trial pursuant to La. Code Crim. Proc. Ann. art. 493 was not prejudicial to the defendant where the evidence was presented in an orderly and compartmentalized fashion, the defendant was positively identified at trial by the victims, and the defendant’s demeanor during trial was such that the jury would likely have developed hostility toward the defendant even if the offenses had been tried separately. State v. Lee, 764 So. 2d 1122, 2000 La. App. LEXIS 1453 (May 17, 2000).

Where a defendant had forced his estranged wife into his car, beat her up, raped her, and shot her with a shotgun, charges of attempted second degree murder, aggravated rape, and aggravated kidnapping were not improperly joined in a single three-count indictment and a trial court did not abuse its discretion in refusing to sever them. State v. Shipp, 712 So. 2d 230, 1998 La. App. LEXIS 738 (Apr. 8, 1998), writ denied by La. 98-1199, 724 So. 2d 775, 1998 La. LEXIS 2913 (La. Sept. 25, 1998).

In defendant’s pleas of guilty to one count of first degree murder and one count of second degree murder, the trial court did not err in denying defendant’s motion to sever the two murder charges against him for separate trials under La. Code Crim. Proc. Ann. art. 493 where defendant failed to specify how the denial of the motion to sever prejudiced him in light of his guilty plea. State v. Thomas, 683 So. 2d 1272, 1996 La. App. LEXIS 2590 (Oct. 30, 1996), writ of certiorari denied by La. 96-2844, 692 So. 2d 1081, 1997 La. LEXIS 1244 (La. Apr. 25, 1997).

In the defendant’s convictions for armed robbery, aggravated kidnapping, second degree kidnapping, and aggravated rape, the trial court properly refused to sever charges in the indictment under La. Code Crim. Proc. Ann. arts. 493 and 495.1, where the evidence of each crime was compartmentalized. State v. George, 652 So. 2d 1382, 1995 La. App. LEXIS 798 (Apr. 5, 1995), writ of certiorari denied by La. 95-1151, 660 So. 2d 855, 1995 La. LEXIS 2379 (La. Sept. 29, 1995).

Defendant’s motion to sever offenses under La. Code Crim. Proc. Ann. art. 493 was properly denied where the two counts of armed robbery were at the same location, one day apart, and were of the same character. State v. Jeffers, 623 So. 2d 882, 1993 La. App. LEXIS 2739 (Aug. 18, 1993).

Joinder of six counts of simple burglary was proper under La. Code Crim. Proc. Ann. art. 493; the evidence was straightforward and simple so severance of offenses was not warranted under La. Code Crim. Proc. Ann. art. 495.1. State v. Christy, 593 So. 2d 1322, 1991 La. App. LEXIS 3659 (Dec. 27, 1991), writ of certiorari denied by 596 So. 2d 553, 1992 La. LEXIS 1491 (La. 1992).

Under La. Code Crim. Proc. Ann. art. 493, three counts of armed robbery were properly joined in a single bill of information where they were of the same or similar character and could be presented in a compartmentalized, chronological manner. State v. Kelly, 576 So. 2d 111, 1991 La. App. LEXIS 343 (Feb. 27, 1991), writ of certiorari denied by 580 So. 2d 666, 1991 La. LEXIS 1536 (La. 1991).

Single bill of information properly charged defendant with one count of simple burglary of a motor vehicle and one count of receiving a stolen vehicle although the counts involved two different vehicles that belonged to two different owners; where defendant and a friend drove a stolen vehicle into a ditch, then walked a half-mile to another car where the friend broke a window on the car while defendant acted as lookout, the jury was not confused by the two different charges, and defendant was not prejudiced by the joinder of the two charges in one bill. State v. Williams, 532 So. 2d 1190, 1988 La. App. LEXIS 2130 (Oct. 12, 1988).

Where defendant’s burglaries were offenses of similar character and were triable by the same mode of trial, joinder was permissible absent prejudice to defendant per La. Code Crim. Proc. Ann. art. 493; evidence that the jury was not confused by the counts showed no prejudice as contemplated by La. Code Crim. Proc. Ann. art. 495.1. State v. Parker, 511 So. 2d 862, 1987 La. App. LEXIS 9966 (Aug. 11, 1987).

Although joinder in one information that charged a defendant with two counts of purse snatching, two counts of second degree battery, and one count of theft of property against four different victims was allowable under the circumstances, justice required a partial severance of the offenses for trial where there was a possibility of confusion and the inherent prejudicial effect of such joinder could not be sufficiently curtailed by other safeguards. State v. Mims, 478 So. 2d 685, 1985 La. App. LEXIS 10074 (Oct. 30, 1985).

Denial of defendant’s motion to sever the three offenses of armed robbery under La. Code Crim. Proc. Ann. art. 495.1, was affirmed when the three offenses charged in the single bill of information was proper under La. Code Crim. Proc. Ann. art. 493, as the charged offenses were of a similar character and were triable by the same mode of trial, La. Code Crim. Proc. Ann. art. 782, and the probative value of the other crimes evidence was so great that society was vindicated for lumping the three offenses together, and depriving defendant the right to a trial for one offense only. State v. Horton, 458 So. 2d 445, 1984 La. LEXIS 9653 (Sept. 20, 1984).

Offenses were properly joined in the same indictment under La. Code Crim. Proc. Ann. art. 493 where the crimes charged were part of a continuous criminal transaction which would render evidence of each crime admissible at trial of the other as part of res gestae. State v. Bland, 419 So. 2d 1227, 1982 La. LEXIS 11760 (Sept. 7, 1982).

The trial court did not err in charging defendant with two separate counts of kidnapping in a single indictment, which was allowed under certain circumstances pursuant to La. Code Crim. Proc. Ann. art. 493, and which was not prejudicial to his right to be presumed innocent guaranteed by La. Const. art. I, § 16. State v. Durr, 371 So. 2d 790, 1979 La. LEXIS 6396 (May 21, 1979).

Indictment counts charging defendant with a rape-murder should have been severed from additional counts of rape pursuant to La. Code Crim. Proc. Ann. art. 495.1 because the rape-murder was sufficiently dissimilar and disconnected from the other rapes that, pursuant to La. Rev. Stat. Ann. §§ 15:445 and 15:446, the rape-murder evidence was inadmissible in the trial for the later series of rapes, and joinder was improper under La. Code Crim. Proc. Ann. art. 493. State v. Coleman, 369 So. 2d 1286, 1979 La. LEXIS 6283 (Apr. 9, 1979).

Where all three offenses in defendant’s crime spree were closely related in point of time and basically arose out of one continuing transaction they were properly joined. State v. Webb, 364 So. 2d 984, 1978 La. LEXIS 5452 (Nov. 13, 1978).

Where joinder of two counts charging second degree murder for trial was technically possible under La. Code Crim. Proc. Ann. art. 493, because the two offenses were of the same or similar character and were triable by the same mode of trial, severance was required under La. Code Crim. Proc. Ann. art. 495.1 because (1) the shootings were sufficiently different that evidence of one was not admissible to prove the other under the standards of State v. Prieur, and joinder was not harmless because the prejudicial effect of the cumulated shootings could have persuaded a juror that defendant was guilty of something. State v. Lewis, 358 So. 2d 1285, 1978 La. LEXIS 7618 (May 22, 1978).

Joinder of aggravated burglary and attempted second degree murder charges did not offend La. Code Crim. Proc. Ann. art. 493 where the three aggravated burglaries were clearly of the “same or similar character” and the attempted second degree murder occurred during the commission of one of the burglaries and thus constituted part of the “same act or transaction.” State v. Nelson, 357 So. 2d 1100, 1978 La. LEXIS 5823 (Apr. 10, 1978).

• Juries & Jurors

•• Size of Jury

••• General Overview. — Joinder of two or more offenses in a single bill of information is allowed by La. Code Crim. Proc. Ann. art. 493, provided that the offenses are triable by the same mode of trial. State v. Brown, 849 So. 2d 566, 2003 La. App. LEXIS 1348 (May 9, 2003).

• Trials

•• General Overview. — Three counts of armed robbery committed by defendant that were joined in one bill of information were properly tried together where the evidence of each crime was simple and distinct, the charges were for a violation of the same statute, and there was little danger that jurors could not distinguish the evidence and intelligently apply the law for each offense. State v. Joseph, 441 So. 2d 1290, 1983 La. App. LEXIS 9641 (Nov. 22, 1983), writ of certiorari denied by 446 So. 2d 315, 1984 La. LEXIS 8493 (La. 1984).

•• Defendant’s Rights

••• Right to Fair Trial. — The requirement of La. Code Crim. Proc. Ann. art. 493 that the offenses be triable by the same mode of trial clearly refers to the mode of trial as determined under the provisions of La. Code Crim. Proc. Ann. art. 782(A) and La. Const. art. I, § 17. State v. Barnett, 700 So. 2d 1005, 1997 La. App. LEXIS 2276 (Sept. 23, 1997).

•• Judicial Discretion. — Defendant maintained that the possession of cocaine charge was not of the same or similar character as the other charges, nor based upon the same act or transaction from which the other charges arose, had nothing to do with the other charges, and, in fact, occurred after the incident which spawned the other charges; defendant’s only remedy, as provided for in La. Code Crim. Proc. Ann. art. 495 was in the form of a motion to quash the indictment based on misjoinder of offenses but, even if the trial court erred in allowing the joinder of the offenses, the error was subject to a harmless error analysis. Defendant made no showing of prejudice, he was tried and convicted of aggravated burglary, false imprisonment with a dangerous weapon, sexual battery and possession of cocaine, the aggravated burglary, false imprisonment and sexual battery charges stemmed from one incident involving one set of victims. State v. Simmons, 848 So. 2d 58, 2003 La. App. LEXIS 2190 (May 14, 2003), writ denied by La. 2003-1718, 872 So. 2d 508, 2004 La. LEXIS 1734 (La. May 14, 2004).

•• Motions for Severance. — Trial court did not err in trying together charges of second degree murder, kidnapping, and obstruction of justice that clearly arose out of one transaction, a scheme to purchase cocaine. State v. Lowery, 781 So. 2d 713, 2001 La. App. LEXIS 337 (Feb. 28, 2001), writ denied by La. App. 2000-2097, 812 So. 2d 160, 2002 La. App. LEXIS 654 (La.App. 4 Cir. Feb. 13, 2002).

• Defenses

•• Statutes of Limitations. — Where defendant pleaded guilty to forcible rape and three counts of armed robbery, the following events ensued: (1) The trial court set aside defendant’s plea to the forcible rape upon motion for post conviction relief, (2) the appellate court set aside the plea’s to armed robbery, (3) the State re-filed the charges, (4) defendant moved to quash which was denied in the trial court, and (5) the appellate court granted defendant’s writ as to the rape charge; the appellate court’s order quashing a rape indictment based on La. Code Crim. Proc. Ann. art. 580, 582 did not bar defendant’s re-prosecution on the rape charge because the joined armed robbery counts of the indictment were still in the appellate process and defendant’s application for a writ to the court of appeals to review the denial by the trial court of postconviction relief on the armed robbery counts prevented the State from proceeding to trial on the aggravated rape count in that the joinder of the counts in the indictment was proper under La. Code Crim. Proc. Ann. art. 493. State v. Washington, 846 So. 2d 723, 2003 La. LEXIS 1605 (May 20, 2003).

• Sentencing

•• Imposition

••• Factors. — Under La. Code Crim. Proc. Ann. art. 493, where a bill of information charges only one crime, only one sentence can be imposed. State v. Bluain, 315 So. 2d 749, 1975 La. LEXIS 4854 (June 23, 1975).

• Appeals

•• Reviewability

••• Waiver

•••• General Overview. — Under La. Code Crim. Proc. Ann. arts. 706 and 493, defendant’s charges were properly consolidated because they arose out of one continuous transaction, and the defendant’s failure to object or file a motion for severance effectively waived his right to object to the consolidation on appeal. State v. Laurent, 290 So. 2d 809, 1974 La. LEXIS 3451 (Feb. 18, 1974).

•• Standards of Review

••• General Overview. — Joinder by the trial court of two counts of armed robbery for trial pursuant to La. Code Crim. Proc. Ann. art. 493 was not prejudicial to the defendant where the evidence was presented in an orderly and compartmentalized fashion, the defendant was positively identified at trial by the victims, and the defendant’s demeanor during trial was such that the jury would likely have developed hostility toward the defendant even if the offenses had been tried separately. State v. Lee, 764 So. 2d 1122, 2000 La. App. LEXIS 1453 (May 17, 2000).

Where a defendant had forced his estranged wife into his car, beat her up, raped her, and shot her with a shotgun, charges of attempted second degree murder, aggravated rape, and aggravated kidnapping were not improperly joined in a single three-count indictment and a trial court did not abuse its discretion in refusing to sever them. State v. Shipp, 712 So. 2d 230, 1998 La. App. LEXIS 738 (Apr. 8, 1998), writ denied by La. 98-1199, 724 So. 2d 775, 1998 La. LEXIS 2913 (La. Sept. 25, 1998).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Trial Procedure. 44 La. L. Rev. 301 (November, 1983).


Art. 493.1. Joinder of misdemeanors; penalties.

Whenever two or more misdemeanors are joined in accordance with Article 493 in the same indictment or information, the maximum aggregate penalty that may be imposed for the misdemeanors shall not exceed imprisonment for more than six months or a fine of more than one thousand dollars, or both. (Acts 1992, No. 313, § 1, eff. June 17, 1992.)
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• Cruelty to Animals

•••• General Overview. — Penalty for cruelty to a living animal, a misdemeanor was a fine not over $ 1,000 and/or six months imprisonment per La. Rev. Stat. Ann. § 14:102.1 and La. Code Crim. Proc. Ann. art. 493.1 limits the maximum penalty for two or more misdemeanors joined in the same indictment, was a $ 500 fine and/or six months’ imprisonment per La. Code Crim. Proc. Ann. art. 493.1. State v. Chiantella, 518 So. 2d 1056, 1987 La. App. LEXIS 11145 (Sept. 25, 1987).

• Accusatory Instruments

•• Indictments

••• General Overview. — La. Code Crim. Proc. Ann. art. 493.1 provides that whenever two or more misdemeanors are joined in the same indictment or information, the maximum aggregate penalty that may be imposed for the misdemeanors shall not exceed imprisonment for more than six months or a fine of more than $1000, or both. State v. Chess, 762 So. 2d 1286, 2000 La. App. LEXIS 1714 (June 27, 2000).

Defendant contested her convictions of two charges on the grounds that she was denied a jury trial because the charges were tried separate and if they had been combined, the aggregate terms would have allowed a jury trial; however the rule specifically provided that if two or more misdemeanors were joined in the same indictment, then the maximum aggregate penalty may not exceed six months, and defendant would not have been entitled to a jury trial. State v. Fryer, 691 So. 2d 712, 1997 La. App. LEXIS 518 (Feb. 19, 1997).

Where defendant was convicted of two counts of telephone harassment and sentenced to serve two years on each count to run consecutively, defendant’s sentence was set aside and remanded for resentencing because La. Code Crim. Proc. Ann. art. 493.1 provided that whenever two or more misdemeanors were joined in accordance with La. Code Crim. Proc. Ann. art. 493 in the same indictment or information, the maximum aggregate penalty that might be imposed for the misdemeanors should not exceed imprisonment for more than six months or a fine of more than $500, or both; thus, defendant’s sentence was illegal. State v. Labom, 602 So. 2d 35, 1992 La. App. LEXIS 1524 (May 20, 1992).

•• Informations

••• General Overview. — Defendant was not entitled to a jury trial with respect to his misdemeanor offenses when the offenses were not punishable by more than six months imprisonment and when the state charged defendant in one information for both offenses under La. Code Crim. Proc. Ann. art. 493.1. State v. Johnson, 458 So. 2d 1301, 1984 La. LEXIS 10109 (Nov. 26, 1984).

•• Multiplicity

••• General Overview. — Where three misdemeanor deer hunting violations were joined in a single bill, the trial court violated the provisions of La. Code Crim. Proc. Ann. art. 493.1 when it sentenced defendant to a nine-month suspended jail term; under article 493.1, defendant’s sentencing exposure was limited to six months imprisonment. State v. Robinson, 764 So. 2d 190, 2000 La. App. LEXIS 1683 (June 21, 2000).

• Pretrial Motions & Procedures

•• Joinder & Severance

••• Consolidation of Indictments. — Trial court erred in applying La. Code Crim. Proc. Ann. art. 493.1 because at least two of the three misdemeanor offenses that defendant had been charged with had not been joined in accordance with La. Code Crim. Proc. Ann. art. 493 in the same indictment or information. State v. Hornung, 620 So. 2d 816, 1993 La. LEXIS 2154 (June 25, 1993).

Trial court abused its discretion in denying defendant consolidation of misdemeanors which arose out of the same incident; La. Code Crim. Proc. Ann. art. 493.1 does not apply where defendant is charged with multiple misdemeanors in separate bills of information and successfully moves to consolidate the charges for trial. State v. Wallace, 539 So. 2d 123, 1989 La. App. LEXIS 288 (Feb. 22, 1989), writ of certiorari denied by 544 So. 2d 400, 1989 La. LEXIS 1383 (La. 1989).

La. Code Crim. Proc. Ann. art. 493.1, which provides that the maximum sentence when two or more misdemeanors are joined cannot exceed six months, did not apply to defendant who was not charged in the same indictment or information, but rather was charged separately by bill of information on the DWI, and by affidavit on the improper lane usage. State v. Tucker, 482 So. 2d 19, 1985 La. App. LEXIS 10536 (Dec. 26, 1985).

• Trials

•• Defendant’s Rights

••• Right to Jury Trial

•••• General Overview. — Defendant contested her convictions of two charges on the grounds that she was denied a jury trial because the charges were tried separate and if they had been combined, the aggregate terms would have allowed a jury trial; however the rule specifically provided that if two or more misdemeanors were joined in the same indictment, then the maximum aggregate penalty may not exceed six months, and defendant would not have been entitled to a jury trial. State v. Fryer, 691 So. 2d 712, 1997 La. App. LEXIS 518 (Feb. 19, 1997).

Where the appellate court record did not establish compliance with the requirements of La. Code Crim. Proc. Ann. art. 493.1 by limiting defendant’s sentencing exposure to six months, defendant was entitled to a trial by jury on his three misdemeanor charges; thus, defendant’s conviction and sentence on his driving while intoxicated charge was vacated because there was no showing that he waived his right to a jury trial. State v. Bouche, 485 So. 2d 950, 1986 La. App. LEXIS 6406 (Mar. 10, 1986).

La. Code Crim. Proc. Ann. art. 493.1 was not unconstitutional insofar as it denied a defendant charged with two traffic offenses the right to a jury trial because the statute ensures that similarly situated defendants will be treated similarly and none will be exposed to severity of sentence beyond that legislatively provided. State v. Vieto, 453 So. 2d 259, 1984 La. App. LEXIS 8943 (May 30, 1984), writ of certiorari denied by 457 So. 2d 1183, 1984 La. LEXIS 9363 (La. 1984).

•••• Misdemeanors. — Where defendant was charged with taking mullet from state waters out of season and he was facing a fine more than $ 1000, defendant was entitled to a jury trial; the record did not indicate that the trial judge informed defendant of his right to a jury, so he could not have made a valid waiver of his right to a jury. State v. Thompson, 848 So. 2d 703, 2003 La. App. LEXIS 1641 (May 21, 2003).

Because defendant was arraigned on both cases at the same time, each minute entry contained the numbers of the two cases, the cases were tried together, a single verdict was rendered, and defendant was sentenced on both cases at the same time, the charges should be considered consolidated; thus, because the aggregate punishment for disturbing the peace and resisting an officer exceeded six months, defendant had a right to be tried by a jury. State v. Armant, 839 So. 2d 271, 2003 La. App. LEXIS 81 (Jan. 28, 2003).

Where two misdemeanor charges were joined in the same indictment, the maximum aggregate penalty that could be imposed was six months’ imprisonment, pursuant to La. Code Crim. Proc. Ann. art. 493.1; and therefore, pursuant to La. Const. art. I, § 17, the defendant was not entitled to a jury trial and, pursuant to La. Const. art. V, § 10, his conviction was not appealable. State v. Chess, 762 So. 2d 1286, 2000 La. App. LEXIS 1714 (June 27, 2000).

Pursuant to La. Code Crim. Proc. Ann. art. 493.1, when two or more misdemeanors were joined in the same bill of information, the maximum aggregate penalty that could be imposed was six months; therefore, defendant’s case was not triable by a jury under La. Const. art. V § 10, or La. Code Crim. Proc. Ann. art. 912.1, and his conviction was not appealable. State v. Robinson, 707 So. 2d 81, 1998 La. App. LEXIS 77 (Jan. 14, 1998).

Where defendant was charged with multiple misdemeanors, the maximum aggregate penalty which could have been imposed was six months pursuant to La. Code Crim. Proc. Ann. art. 493.1; thus, the trial court erred in sentencing defendant to a total of 18 months’ imprisonment for his 3 misdemeanor convictions. State v. Shroyer, 683 So. 2d 806, 1996 La. App. LEXIS 2262 (Oct. 1, 1996).

Where defendant was charged with driving while intoxicated and failure to maintain reasonable and proper control of a vehicle in a single bill of information, he was not entitled to a jury because the maximum sentence he could receive was six months or $ 500. State v. Sheldon, 541 So. 2d 219, 1989 La. App. LEXIS 402 (Mar. 14, 1989).

Although the prosecution elected to join defendant’s two separate misdemeanor charges at trial, he was entitled to a jury trial because La. Code Crim. Proc. Ann. art. 493.1 did not apply, as the charges were joined for trial but the were originally two separate bills of information. State v. Burton, 540 So. 2d 1023, 1989 La. App. LEXIS 249 (Feb. 22, 1989).

Defendant was not entitled to a jury trial with respect to his misdemeanor offenses when the offenses were not punishable by more than six months imprisonment and when the state charged defendant in one information for both offenses under La. Code Crim. Proc. Ann. art. 493.1. State v. Johnson, 458 So. 2d 1301, 1984 La. LEXIS 10109 (Nov. 26, 1984).

• Sentencing

•• General Overview. — Penalty for cruelty to a living animal, a misdemeanor was a fine not over $ 1,000 and/or six months imprisonment per La. Rev. Stat. Ann. § 14:102.1 and La. Code Crim. Proc. Ann. art. 493.1 limits the maximum penalty for two or more misdemeanors joined in the same indictment, was a $ 500 fine and/or six months’ imprisonment per La. Code Crim. Proc. Ann. art. 493.1. State v. Chiantella, 518 So. 2d 1056, 1987 La. App. LEXIS 11145 (Sept. 25, 1987).

•• Multiple Convictions. — Where three misdemeanor deer hunting violations were joined in a single bill, the trial court violated the provisions of La. Code Crim. Proc. Ann. art. 493.1 when it sentenced defendant to a nine-month suspended jail term; under article 493.1, defendant’s sentencing exposure was limited to six months imprisonment. State v. Robinson, 764 So. 2d 190, 2000 La. App. LEXIS 1683 (June 21, 2000).

Where defendant was convicted of two counts of telephone harassment and sentenced to serve two years on each count to run consecutively, defendant’s sentence was set aside and remanded for resentencing because La. Code Crim. Proc. Ann. art. 493.1 provided that whenever two or more misdemeanors were joined in accordance with La. Code Crim. Proc. Ann. art. 493 in the same indictment or information, the maximum aggregate penalty that might be imposed for the misdemeanors should not exceed imprisonment for more than six months or a fine of more than $500, or both; thus, defendant’s sentence was illegal. State v. Labom, 602 So. 2d 35, 1992 La. App. LEXIS 1524 (May 20, 1992).

•• Ranges. — La. Code Crim. Proc. Ann. art. 493.1 provides that whenever two or more misdemeanors are joined in the same indictment or information, the maximum aggregate penalty that may be imposed for the misdemeanors shall not exceed imprisonment for more than six months or a fine of more than $1000, or both. State v. Chess, 762 So. 2d 1286, 2000 La. App. LEXIS 1714 (June 27, 2000).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Trial Procedure. 44 La. L. Rev. 301 (November, 1983).

Article: Criminal Trial and Post Conviction Procedure. 46 La. L. Rev. 445 (January, 1986).

Art. 493.2. Joinder of felonies; mode of trial.

Notwithstanding the provisions of Article 493, offenses in which punishment is necessarily confinement at hard labor may be charged in the same indictment or information with offenses in which the punishment may be confinement at hard labor, provided that the joined offenses are of the same or similar character or are based on the same act or transaction or on two or more acts or transactions connected together or constituting parts of a common scheme or plan. Cases so joined shall be tried by a jury composed of twelve jurors, ten of whom must concur to render a verdict. (Acts 1997, No. 559, § 1.)
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CRIMINAL LAW & PROCEDURE

• Pretrial Motions & Procedures

•• Joinder & Severance

••• Severance of Offenses. — Trial court’s decision to deny a motion to sever several sex offense was not erroneous because the State kept the evidence separate and distinct, the evidence was presented in a logical order, the crimes were of the same or similar character, the evidence from both victims would have been admissible in each trial, and La. Code Evid. Ann. art. 412.2 did not impose a time limitation on the admissibility of other sex crimes. State v. Roca, 866 So. 2d 867, 2004 La. App. LEXIS 14 (Jan. 13, 2004), writ denied by La. 2004-0583, 877 So. 2d 143, 2004 La. LEXIS 2310 (La. July 2, 2004), writ denied by La. 2005-2137, 927 So. 2d 304, 2006 La. LEXIS 1540 (La. May 5, 2006).

Art. 494. Joinder of defendants.

Two or more defendants may be charged in the same indictment or information if they are alleged to have participated in the same act or transaction or in the same series of acts or transactions constituting an offense or offenses. Such defendants may be charged in one or more counts together or separately and all of the defendants need not be charged in each count. (Amended by Acts 1975, No. 528, § 2.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article authorizes the joint indictment of two or more defendants who have cooperated in the commission of an offense or series of related offenses. Although the 1928 Louisiana Code of Criminal Procedure did not provide for this situation, joinder of co-defendants was recognized in the Louisiana jurisprudence. State v. Turner, 178 La. 927, 152 So. 567 (1934). It is also logically inferred from Art. 316 of the 1928 Code, providing for joint trial of “persons jointly indicted.”

(b) The severance and separate trial of jointly indicted defendants is handled in Title XXIV, Procedure Prior to Trial.
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CRIMINAL LAW & PROCEDURE

• Pretrial Motions & Procedures

•• Joinder & Severance

••• Joinder of Defendants. — Where the bill of information charged only defendant with armed robbery and the evidence in the case established that the armed robbery was committed by two people, the trial court properly instructed the jury on the law of principals; such an instruction did not unduly prejudice or surprise defendant because he admitted at his arrest that he was not the lone perpetrator of the crime and his co-defendant did not have to be joined in the same criminal prosecution. State v. Krolowitz, 407 So. 2d 1175, 1981 La. LEXIS 10969 (Nov. 16, 1981).

Art. 495. Objections to misjoinder.

The objections of misjoinder of defendants or misjoinder of offenses may be urged only by a motion to quash the indictment. (Amended by Acts 1975, No. 528, § 2.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is more comprehensive than Art. 221 of the 1928 Code, in that it specifically applies to objections of misjoinder of defendants and offenses, as well as of duplicity. These objections, aimed at multifariousness in the indictment or counts thereof, are of a similar nature and should be urged in the same manner. Actually, they have always been so treated, and this article codifies the practice.

(b) This article conforms to the all-embracive nature of the motion to quash as a device for urging all preliminary objections and pleas. The motion to quash is broad enough to permit the court to consider all objections to the indictment, including misjoinder or duplicity appearing on the face of the indictment. Therefore, there is no utility in retaining the demurrer, authorized by the source provision, as an alternative (and often confusing) device for urging the objection. The A.L.I. Code of Criminal Procedure,§209, has abandoned the demurrer in favor of the all-embracive motion to quash.

(c) The time and manner of filing the motion to quash are fully set out in Title XV, and there is no reason to specify the time for filing a motion to quash under this article. Therefore, the provision of the 1928 Art. 221 that “the objection of duplicity cannot be urged after the jury has been sworn” is omitted.
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CRIMINAL LAW & PROCEDURE

• Accusatory Instruments

•• Duplicity

••• General Overview. — Pursuant to former La. Rev. Stat. Ann. § 15:221 (now La. Code Crim. Proc. Ann. arts. 495, 532(3)), defendant’s objection that the information, as amended, was defective for duplicity, came too late because it could not be urged after the jury had been sworn. State v. Blankenship, 231 LA. 993, 93 So. 2d 533, 1957 La. LEXIS 1142 (Feb. 25, 1957).

• Pretrial Motions & Procedures

•• Joinder & Severance

••• Consolidation of Indictments. — Defendant’s contributing to the delinquency of a juvenile, attempted theft, and criminal trespass convictions were upheld because the bills of information were consolidated for trial by agreement of counsel and defendant did not urge the misjoinder of offenses in one of the bills of information by a motion to quash. State v. Mallett, 357 So. 2d 1105, 1978 La. LEXIS 5824 (Apr. 10, 1978), writ of certiorari denied by 439 U.S. 1074, 99 S. Ct. 848, 59 L. Ed. 2d 41, 1979 U.S. LEXIS 330 (1979), not followed by State v. Volentine, 565 So. 2d 511, 1990 La. App. LEXIS 1617 (La.App. 2 Cir. 1990).

••• Joinder of Defendants. — Trial court did not err in joining offenses of theft and armed robbery in defendant’s trial, and the jury did not appear to be confused by the joinder. State v. Grainer, 834 So. 2d 555, 2002 La. App. LEXIS 3865 (Dec. 4, 2002), writ denied by La. 2003-0152, 855 So. 2d 325, 2003 La. LEXIS 2908 (La. Oct. 10, 2003).

Defendants’ claim that the State improperly amended the grand jury indictment by joining co-defendants for trial was waived where they failed to make a motion to quash the indictment; defendants’ convictions for second-degree murder were proper. State v. Mathews, 809 So. 2d 1002, 2001 La. App. LEXIS 2059 (Sept. 28, 2001), writ denied by La. 2001-2873, 824 So. 2d 1191, 2002 La. LEXIS 2619 (La. Sept. 13, 2002).

Pursuant to La. Code Crim. Proc. Ann. art. 495, an objection to the misjoinder of offenses may be urged only by a motion to quash the indictment. State v. Reed, 499 So. 2d 132, 1986 La. App. LEXIS 8025 (Oct. 29, 1986).

••• Misjoinder. — Defendant maintained that the possession of cocaine charge was not of the same or similar character as the other charges, nor based upon the same act or transaction from which the other charges arose, had nothing to do with the other charges, and, in fact, occurred after the incident which spawned the other charges; defendant’s only remedy, as provided for in La. Code Crim. Proc. Ann. art. 495 was in the form of a motion to quash the indictment based on misjoinder of offenses but, even if the trial court erred in allowing the joinder of the offenses, the error was subject to a harmless error analysis. Defendant made no showing of prejudice, he was tried and convicted of aggravated burglary, false imprisonment with a dangerous weapon, sexual battery and possession of cocaine, the aggravated burglary, false imprisonment and sexual battery charges stemmed from one incident involving one set of victims. State v. Simmons, 848 So. 2d 58, 2003 La. App. LEXIS 2190 (May 14, 2003), writ denied by La. 2003-1718, 872 So. 2d 508, 2004 La. LEXIS 1734 (La. May 14, 2004).

••• Severance of Offenses. — Defendant’s motion to sever the three counts of aggravated rape under La. Code Crim. Proc. Ann. art. 495 was properly denied when the victim and the evidence were the same. State v. Harris, 627 So. 2d 788, 1993 La. App. LEXIS 3689 (Dec. 1, 1993), writ of certiorari denied by La. 93-3188, 634 So. 2d 851, 1994 La. LEXIS 682 (La. Mar. 18, 1994).

• Appeals

•• Reviewability

••• Preservation for Review

•••• General Overview. — Defendants’ claim that the State improperly amended the grand jury indictment by joining co-defendants for trial was waived where they failed to make a motion to quash the indictment; defendants’ convictions for second-degree murder were proper. State v. Mathews, 809 So. 2d 1002, 2001 La. App. LEXIS 2059 (Sept. 28, 2001), writ denied by La. 2001-2873, 824 So. 2d 1191, 2002 La. LEXIS 2619 (La. Sept. 13, 2002).

Where defendant filed a pretrial motion to quash, but he did not question the duplicitous indictment, he did not properly preserve the issue for appellate review. State v. DeFraites, 449 So. 2d 540, 1984 La. App. LEXIS 8462 (Mar. 29, 1984), writ of certiorari denied by 452 So. 2d 179 (La. 1984).

Art. 495.1. Severance of offenses.

If it appears that a defendant or the state is prejudiced by a joinder of offenses in an indictment or bill of information or by such joinder for trial together, the court may order separate trials, grant a severance of offenses, or provide whatever other relief justice requires. (Added by Acts 1975, No. 528, § 3. Amended by Acts 1978, No. 466, § 1.)
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — Evidence adduced by the State to establish defendant’s participation in the two counts of distribution of heroin charged consisted primarily of the testimony of an undercover officer and members of the surveillance team that witnessed the acts of distribution; their testimony was presented in a clear and concise manner; moreover, because the charges were for a violation of the same statute, La. Rev. Stat. Ann. § 40:966, there should have been no confusion in the application of the law to the offenses; given these circumstances, the appellate court found that the noncomplex nature of the evidence and the singularity of the applicable law rendered the case appropriate for a single trial on both charges. State v. Labostrie, 358 So. 2d 1243, 1978 La. LEXIS 7603 (May 22, 1978).

•• Crimes Against Persons

••• Robbery

•••• General Overview. — Where defendant’s two attempted robbery offenses and a third robbery offense were properly joined in the same bill of information, the trial court properly denied defendant’s motion to sever the three offenses; the facts were simple and uncomplicated, the attempted robberies and the robbery were similar in nature and were committed in the same vicinity over a relatively short time span, the evidence was presented in an orderly fashion, and the three victims identified defendant as the perpetrator. State v. Welch, 864 So. 2d 204, 2003 La. App. LEXIS 3263 (Nov. 25, 2003), writ denied by La. 2004-0023, 2004 La. LEXIS 2032 (La. June 18, 2004), writ denied by La. 2004-0171, 893 So. 2d 88, 2005 La. LEXIS 1196 (La. Feb. 4, 2005).

•• Homicide

••• Murder

•••• General Overview. — Defendant made no showing, under the standards of La. Code Crim. Proc. Ann. art. 495.1, that joinder of two murder counts prejudiced him where the state was not seeking to try a multiplicity of crimes together, the two offenses were relatively simple, and the jury was unlikely to confuse the evidence and the charges. State v. Brooks, 541 So. 2d 801, 1989 La. LEXIS 87 (Jan. 30, 1989).

•• Sex Crimes

••• Sexual Assault

•••• General Overview. — Trial court’s decision to deny a motion to sever several sex offense was not erroneous because the State kept the evidence separate and distinct, the evidence was presented in a logical order, the crimes were of the same or similar character, the evidence from both victims would have been admissible in each trial, and La. Code Evid. Ann. art. 412.2 did not impose a time limitation on the admissibility of other sex crimes. State v. Roca, 866 So. 2d 867, 2004 La. App. LEXIS 14 (Jan. 13, 2004), writ denied by La. 2004-0583, 877 So. 2d 143, 2004 La. LEXIS 2310 (La. July 2, 2004), writ denied by La. 2005-2137, 927 So. 2d 304, 2006 La. LEXIS 1540 (La. May 5, 2006).

• Accusatory Instruments

•• Indictments

••• General Overview. — Given that two criminal episodes were of the same or similar character, the punishment for both aggravated rape and aggravated burglary was necessarily confinement at hard labor, the mode of trial, a 12-member jury, 10 of whom had to concur to render a verdict, was the same, the offenses were properly charged in the same indictment, and there was no indication that the jury was confused by the various counts or was unable to segregate the various charges and evidence, therefore, a trial court did not abuse its discretion in denying a defendant’s motion to sever the offenses. State v. Smith, 600 So. 2d 745, 1992 La. App. LEXIS 1403 (May 13, 1992).

• Pretrial Motions & Procedures

•• Joinder & Severance

••• General Overview. — Defendant has a heavy burden of proof when alleging prejudicial joinder of offenses, and where jury was faced with a defendant charged with committing the aggravated burglary of the residence of each of two victims, the aggravated rape of each victim, and the aggravated crime against nature as to one victim, nothing suggests that the jury was unable to segregate the five charges and evidence relating to each. State v. Lewis, 736 So. 2d 1004, 1999 La. App. LEXIS 1588 (May 19, 1999), writ denied by La. 1999-2694, 756 So. 2d 325, 2000 La. LEXIS 814 (La. Mar. 17, 2000), writ denied by La. 2001-3348, 808 So. 2d 345, 2002 La. LEXIS 464 (La. Feb. 1, 2002).

••• Consolidation of Indictments. — Where a defendant had forced his estranged wife into his car, beat her up, raped her, and shot her with a shotgun, charges of attempted second degree murder, aggravated rape, and aggravated kidnapping were not improperly joined in a single three-count indictment and a trial court did not abuse its discretion in refusing to sever them. State v. Shipp, 712 So. 2d 230, 1998 La. App. LEXIS 738 (Apr. 8, 1998), writ denied by La. 98-1199, 724 So. 2d 775, 1998 La. LEXIS 2913 (La. Sept. 25, 1998).

Where defendant’s burglaries were offenses of similar character and were triable by the same mode of trial, joinder was permissible absent prejudice to defendant per La. Code Crim. Proc. Ann. art. 493; evidence that the jury was not confused by the counts showed no prejudice as contemplated by La. Code Crim. Proc. Ann. art. 495.1. State v. Parker, 511 So. 2d 862, 1987 La. App. LEXIS 9966 (Aug. 11, 1987).

Motion to sever three counts of aggravated rape was properly denied where the trial court properly found that a rape of a second victim was admissible in the trial of two rapes of another victim; defendant’s connection with the crimes was obvious, the modus operandi employed by defendant in all three crimes was peculiarly distinctive and logically the work of one person, the other crimes’ evidence was substantially relevant for the purpose of proving the identity of the attacker in the first victim’s two rapes, and the probative value of the extraneous crime evidence outweighed its prejudicial effect. State v. Johnson, 464 So. 2d 447, 1985 La. App. LEXIS 8327 (Feb. 26, 1985), writ of certiorari denied by 468 So. 2d 1202, 1985 La. LEXIS 8815 (La. 1985).

Jury was properly instructed that defendant was charged with two separate armed robberies and was furnished a verdict form that set forth the two counts of armed robbery with their respective dates and required the rendition of separate verdicts as to each offense; therefore, defendant was not prejudiced by the joinder of the offenses for trial, and the trial judge did not abuse his discretion when he denied defendant’s motion for severance. State v. Williams, 418 So. 2d 562, 1982 La. LEXIS 11410 (June 21, 1982).

••• Joinder of Defendants. — Joinder of six counts of simple burglary was proper under La. Code Crim. Proc. Ann. art. 493; the evidence was straightforward and simple so severance of offenses was not warranted under La. Code Crim. Proc. Ann. art. 495.1. State v. Christy, 593 So. 2d 1322, 1991 La. App. LEXIS 3659 (Dec. 27, 1991), writ of certiorari denied by 596 So. 2d 553, 1992 La. LEXIS 1491 (La. 1992).

Defendant was not entitled to sever the two counts on the single bill of information charging him with one count of simple burglary of a motor vehicle and one count of receiving a stolen vehicle although the counts involved two different vehicles that belonged to two different owners; where defendant and a friend drove a stolen vehicle into a ditch, then walked a half-mile to another car where the friend broke a window on the car while defendant acted as lookout, the jury was not confused by the two different charges, and defendant was not prejudiced by the joinder of the two charges in one bill. State v. Williams, 532 So. 2d 1190, 1988 La. App. LEXIS 2130 (Oct. 12, 1988).

Although joinder in one information that charged a defendant with two counts of purse snatching, two counts of second degree battery, and one count of theft of property against four different victims was allowable under the circumstances, justice required a partial severance of the offenses for trial where there was a possibility of confusion and the inherent prejudicial effect of such joinder could not be sufficiently curtailed by other safeguards. State v. Mims, 478 So. 2d 685, 1985 La. App. LEXIS 10074 (Oct. 30, 1985).

••• Joinder of Offenses. — Trial court’s decision to deny a motion to sever several sex offense was not erroneous because the State kept the evidence separate and distinct, the evidence was presented in a logical order, the crimes were of the same or similar character, the evidence from both victims would have been admissible in each trial, and La. Code Evid. Ann. art. 412.2 did not impose a time limitation on the admissibility of other sex crimes. State v. Roca, 866 So. 2d 867, 2004 La. App. LEXIS 14 (Jan. 13, 2004), writ denied by La. 2004-0583, 877 So. 2d 143, 2004 La. LEXIS 2310 (La. July 2, 2004), writ denied by La. 2005-2137, 927 So. 2d 304, 2006 La. LEXIS 1540 (La. May 5, 2006).

In a case involving two counts of aggravated rape, one count of attempted aggravated rape, and one count of armed robbery, considering the similarity of the offenses, the simplicity of the facts of the offenses, the orderly presentation of evidence, and the positive identification of defendant as the perpetrator by all three victims, it was unlikely the jury was confused by the joinder or that defendant was prejudiced; thus, the trial court did not err in denying defendant’s motion to sever the sex offenses at trial. State v. Evans, 864 So. 2d 682, 2003 La. App. LEXIS 3369 (Dec. 9, 2003), writ denied by La. 2004-0080, 872 So. 2d 1079, 2004 La. LEXIS 1621 (La. May 7, 2004), writ denied by La. 2005-1147, 904 So. 2d 684, 2005 La. LEXIS 2088 (La. June 17, 2005).

Where defendant’s two attempted robbery offenses and a third robbery offense were properly joined in the same bill of information, the trial court properly denied defendant’s motion to sever the three offenses; the facts were simple and uncomplicated, the attempted robberies and the robbery were similar in nature and were committed in the same vicinity over a relatively short time span, the evidence was presented in an orderly fashion, and the three victims identified defendant as the perpetrator. State v. Welch, 864 So. 2d 204, 2003 La. App. LEXIS 3263 (Nov. 25, 2003), writ denied by La. 2004-0023, 2004 La. LEXIS 2032 (La. June 18, 2004), writ denied by La. 2004-0171, 893 So. 2d 88, 2005 La. LEXIS 1196 (La. Feb. 4, 2005).

••• Severance of Defendants. — Pursuant to La. Code Crim. Proc. Ann. art. 495.1, the court affirmed defendants’ convictions for armed robbery and attempted armed robbery; the trial court did not abuse its discretion in refusing to sever offenses and using dual juries to try defendants. State v. McNeil, 753 So. 2d 938, 2000 La. App. LEXIS 251 (Feb. 16, 2000), writ denied by La. 2000-0996, 778 So. 2d 590, 2001 La. LEXIS 73 (La. Jan. 5, 2001), writ denied by La. 2000-0973, 786 So. 2d 744, 2001 La. LEXIS 841 (La. Mar. 16, 2001).

Where two defendants were convicted of armed robbery and forcible rape in a single trial, the trial court did not err by failing to sever the offenses or the defendants; defendants failed to show that any prejudice resulted from the joint trial. State v. Jones, 408 So. 2d 1285, 1982 La. LEXIS 9887 (Jan. 25, 1982).

••• Severance of Offenses. — Denial of a motion to sever armed robbery counts was not error where the facts were simple, the evidence was presented chronologically, the victims positively identified defendant, and defendant admitted to participation in the robberies. State v. Simmons, 875 So. 2d 1018, 2004 La. App. LEXIS 1407 (May 26, 2004), writ denied by La. 2004-1702, 888 So. 2d 194, 2004 La. LEXIS 3439 (La. Nov. 19, 2004).

Court rejected defendant’s contention that the trial court improperly tried him on two separate bills of information on the same day in the same trial; a review of the record indicated that defendant was charged in a single bill of information with the same type of offense, distribution of crack cocaine, occurring on two separate occasions only 10 days apart; defendant had not shown that the joint trial of these offenses would tend to confuse the jurors or created such prejudice as would qualify the case for the discretionary severance. State v. Alexander, 875 So. 2d 853, 2004 La. App. LEXIS 1518 (May 19, 2004), writ denied by La. 2004-1063, 883 So. 2d 1007, 2004 La. LEXIS 2749 (La. Oct. 1, 2004).

Defendant’s convictions for the distribution of cocaine were proper, where the trial court did not err in granting defendant’s motion to sever the joined offenses, because the counts appeared to have been of the same or similar character as contemplated by La. Code Crim. Proc. Ann. art. 493. State v. Harris, 868 So. 2d 886, 2004 La. App. LEXIS 319 (Feb. 23, 2004), writ denied by La. 2004-0675, 882 So. 2d 1166, 2004 La. LEXIS 2859 (La. Sept. 24, 2004).

State presented its case chronologically, and in such a manner as to keep the evidence pertaining to each count relatively simple and distinct, and the trial court charged the jury separately as to each offense, explaining in detail what the State was required to prove with respect to each count; thus, it was unlikely that the jury was confused by the various counts and severance of the offenses was not required under La. Code Crim. Proc. Ann. art. 495.1. State v. Parent, 836 So. 2d 494, 2002 La. App. LEXIS 4168 (Dec. 30, 2002), writ denied by La. 2005-0234, 916 So. 2d 1046, 2005 La. LEXIS 2624 (La. Dec. 9, 2005).

Where all seven charges were all part of the same course of conduct, evidence of the burglary, unauthorized entry, and unauthorized use of a motor vehicle would have been admissible as integral parts of the charges of extortion and intimidating a witness; thus, severance of the offenses pursuant to La. Code Crim. Proc. Ann. art. 495.1 was not required. State v. Parent, 836 So. 2d 494, 2002 La. App. LEXIS 4168 (Dec. 30, 2002), writ denied by La. 2005-0234, 916 So. 2d 1046, 2005 La. LEXIS 2624 (La. Dec. 9, 2005).

Severance of defendant’s various offenses was not required by La. Code Crim. Proc. Ann. art. 495.1 because it was not shown that defendant was prejudiced by the joinder of the offenses; the facts of each offense were not complex, and the jury was not likely to be confused by the evidence. State v. Porche, 819 So. 2d 1122, 2002 La. App. LEXIS 1867 (May 29, 2002), writ denied by La. 2003-0665, 869 So. 2d 814, 2004 La. LEXIS 791 (La. Mar. 12, 2004).

Pursuant to La. Code Crim. Proc. Ann. art. 495.1, the trial court’s denial of defendant’s motion to sever did not constitute reversible error because defendant had shown that he was prejudiced by the joinder of the two murder charges; the fact that the jury returned armed robbery as an aggravating factor in one murder penalty verdict and did not in the other verdict, suggested that the jury properly considered the two charges separately from one another. State v. Deruise, 802 So. 2d 1224, 2001 La. LEXIS 1022 (Apr. 3, 2001), writ of certiorari denied by 534 U.S. 926, 122 S. Ct. 283, 151 L. Ed. 2d 208, 2001 U.S. LEXIS 7084, 70 U.S.L.W. 3243 (2001).

Defendant’s La. Code Crim. Proc. art. 495.1 motion to sever a firearms charge from other charges, which were joined under La. Code Crim. Proc. art. 493, was properly denied because all of the charged offenses were triable by the same number of jurors and required the same concurrence, and use of a weapon was an essential element of defendant’s simultaneous armed robbery charges. Moreover, the introduction of evidence of defendant’s prior first-degree robbery, which was admitted pursuant to La. Code Evid. Ann. arts. 403, 404(B), was not so prejudicial that the trial court’s failure to sever was an abuse of discretion. State v. Morris, 770 So. 2d 908, 2000 La. App. LEXIS 2923 (Nov. 3, 2000), writ denied by La. 2000-3293, 799 So. 2d 496, 2001 La. LEXIS 3996 (La. Oct. 12, 2001), writ of certiorari denied by 535 U.S. 934, 122 S. Ct. 1311, 152 L. Ed. 2d 220, 2002 U.S. LEXIS 1637, 70 U.S.L.W. 3577 (2002).

Where defendant was charged in connection with two robberies and rapes committed one month apart, trial court abused its discretion in severing the offenses because the facts of the incidents were similar, the facts of each incident appeared to be simple and distinct, and jurors would be able to keep the evidence separate and not become confused. State v. Jackson, 746 So. 2d 638, 1999 La. App. LEXIS 2725 (Oct. 6, 1999), writ denied by La. 1999-3178, 753 So. 2d 217, 2000 La. LEXIS 146 (La. Jan. 14, 2000).

Where a defendant had forced his estranged wife into his car, beat her up, raped her, and shot her with a shotgun, charges of attempted second degree murder, aggravated rape, and aggravated kidnapping were not improperly joined in a single three-count indictment and a trial court did not abuse its discretion in refusing to sever them. State v. Shipp, 712 So. 2d 230, 1998 La. App. LEXIS 738 (Apr. 8, 1998), writ denied by La. 98-1199, 724 So. 2d 775, 1998 La. LEXIS 2913 (La. Sept. 25, 1998).

In the defendant’s convictions for armed robbery, aggravated kidnapping, second degree kidnapping, and aggravated rape, the trial court properly refused to sever charges in the indictment under La. Code Crim. Proc. Ann. arts. 493 and 495.1, where the evidence of each crime was compartmentalized. State v. George, 652 So. 2d 1382, 1995 La. App. LEXIS 798 (Apr. 5, 1995), writ of certiorari denied by La. 95-1151, 660 So. 2d 855, 1995 La. LEXIS 2379 (La. Sept. 29, 1995).

Pursuant to La. Code Crim. Proc. Ann. art. 495.1, the state sought a severance of defendant’s two charges for distribution of cocaine because at a preliminary examination, the state announced its intention to sever the two counts. State v. Deal, 607 So. 2d 641, 1992 La. App. LEXIS 2826 (Oct. 6, 1992), writ of certiorari denied by 612 So. 2d 65, 1993 La. LEXIS 192 (La. 1993).

Given that two criminal episodes were of the same or similar character, the punishment for both aggravated rape and aggravated burglary was necessarily confinement at hard labor, the mode of trial, a 12-member jury, 10 of whom had to concur to render a verdict, was the same, the offenses were properly charged in the same indictment, and there was no indication that the jury was confused by the various counts or was unable to segregate the various charges and evidence, therefore, a trial court did not abuse its discretion in denying a defendant’s motion to sever the offenses. State v. Smith, 600 So. 2d 745, 1992 La. App. LEXIS 1403 (May 13, 1992).

Joinder of six counts of simple burglary was proper under La. Code Crim. Proc. Ann. art. 493; the evidence was straightforward and simple so severance of offenses was not warranted under La. Code Crim. Proc. Ann. art. 495.1. State v. Christy, 593 So. 2d 1322, 1991 La. App. LEXIS 3659 (Dec. 27, 1991), writ of certiorari denied by 596 So. 2d 553, 1992 La. LEXIS 1491 (La. 1992).

Trial court did not err in denying defendant’s motion for a severance of the two burglary counts, pursuant to La. Code Crim. Proc. Ann. art. 495.1, because they required relatively simple evidence and the jury did not confuse the evidence and the charges State v. Higginbotham, 554 So. 2d 1308, 1989 La. App. LEXIS 2746 (Dec. 19, 1989).

Defendant made no showing, under the standards of La. Code Crim. Proc. Ann. art. 495.1, that joinder of two murder counts prejudiced him where the state was not seeking to try a multiplicity of crimes together, the two offenses were relatively simple, and the jury was unlikely to confuse the evidence and the charges. State v. Brooks, 541 So. 2d 801, 1989 La. LEXIS 87 (Jan. 30, 1989).

Defendant was not prejudiced by the joinder of the offenses of armed robbery, attempted armed robbery, and first degree robbery for trial because, while the robberies were not signature crimes, they each presented a simple factual situation; three separate verdicts were returned, and it was clear that the jury correctly analyzed the law in the light of the testimony. State v. Cade, 539 So. 2d 650, 1989 La. App. LEXIS 78 (Jan. 18, 1989), writ of certiorari denied by 548 So. 2d 1245, 1989 La. LEXIS 2281 (La. 1989).

Defendant was not entitled to sever the two counts on the single bill of information charging him with one count of simple burglary of a motor vehicle and one count of receiving a stolen vehicle although the counts involved two different vehicles that belonged to two different owners; where defendant and a friend drove a stolen vehicle into a ditch, then walked a half-mile to another car where the friend broke a window on the car while defendant acted as lookout, the jury was not confused by the two different charges, and defendant was not prejudiced by the joinder of the two charges in one bill. State v. Williams, 532 So. 2d 1190, 1988 La. App. LEXIS 2130 (Oct. 12, 1988).

Where defendant’s burglaries were offenses of similar character and were triable by the same mode of trial, joinder was permissible absent prejudice to defendant per La. Code Crim. Proc. Ann. art. 493; evidence that the jury was not confused by the counts showed no prejudice as contemplated by La. Code Crim. Proc. Ann. art. 495.1. State v. Parker, 511 So. 2d 862, 1987 La. App. LEXIS 9966 (Aug. 11, 1987).

Mere loss of strategic advantage of a jury trial was not sufficient justification to sever previously joined offense; a showing of prejudice was required. State v. Eppinette, 494 So. 2d 1348, 1986 La. App. LEXIS 7690 (Sept. 24, 1986).

Although joinder in one information that charged a defendant with two counts of purse snatching, two counts of second degree battery, and one count of theft of property against four different victims was allowable under the circumstances, justice required a partial severance of the offenses for trial where there was a possibility of confusion and the inherent prejudicial effect of such joinder could not be sufficiently curtailed by other safeguards. State v. Mims, 478 So. 2d 685, 1985 La. App. LEXIS 10074 (Oct. 30, 1985).

Denial of defendant’s motion to sever the three offenses of armed robbery under La. Code Crim. Proc. Ann. art. 495.1, was affirmed when the three offenses charged in the single bill of information was proper under La. Code Crim. Proc. Ann. art. 493, as the charged offenses were of a similar character and were triable by the same mode of trial, La. Code Crim. Proc. Ann. art. 782, and the probative value of the other crimes evidence was so great that society was vindicated for lumping the three offenses together, and depriving defendant the right to a trial for one offense only. State v. Horton, 458 So. 2d 445, 1984 La. LEXIS 9653 (Sept. 20, 1984).

Under La. Code Crim. Proc. Ann. art. 495.1 the trial judge is vested with discretion to sever counts in a bill of information if it appears the defendant may be prejudiced by joinder of the counts. State v. Pappas, 446 So. 2d 523, 1984 La. App. LEXIS 8125 (Feb. 21, 1984), writ of certiorari denied by 447 So. 2d 1068, 1984 La. LEXIS 8609 (La. 1984).

Jury was properly instructed that defendant was charged with two separate armed robberies and was furnished a verdict form that set forth the two counts of armed robbery with their respective dates and required the rendition of separate verdicts as to each offense; therefore, defendant was not prejudiced by the joinder of the offenses for trial, and the trial judge did not abuse his discretion when he denied defendant’s motion for severance. State v. Williams, 418 So. 2d 562, 1982 La. LEXIS 11410 (June 21, 1982).

Where two defendants were convicted of armed robbery and forcible rape in a single trial, the trial court did not err by failing to sever the offenses or the defendants; defendants failed to show that any prejudice resulted from the joint trial. State v. Jones, 408 So. 2d 1285, 1982 La. LEXIS 9887 (Jan. 25, 1982).

Where defendant was charged with two counts of armed robbery, the trial court did not abuse its discretion in denying defendant’s motion to sever the two counts for trial because the nature of the offenses was fairly uncomplicated, there was little danger the jury could not distinguish the evidence and apply the law to each offense, the crimes were close in time to each other, and the jury was instructed to consider each count separately. State v. Robinson, 404 So. 2d 907, 1981 La. LEXIS 10428 (Sept. 28, 1981).

Denial of defendant’s motion to sever offenses was not error under La. Code Crim. Proc. Ann. art. 495.1 where the evidence of the two crimes was separate and distinct, and where there was no danger of prejudice the case was tried before a judge alone. State v. Thomas, 395 So. 2d 802, 1981 La. LEXIS 7323 (Mar. 2, 1981).

Indictment counts charging defendant with a rape-murder should have been severed from additional counts of rape pursuant to La. Code Crim. Proc. Ann. art. 495.1 because the rape-murder was sufficiently dissimilar and disconnected from the other rapes that, pursuant to La. Rev. Stat. Ann. §§ 15:445 and 15:446, the rape-murder evidence was inadmissible in the trial for the later series of rapes, and joinder was improper under La. Code Crim. Proc. Ann. art. 493. State v. Coleman, 369 So. 2d 1286, 1979 La. LEXIS 6283 (Apr. 9, 1979).

A trial court did not err in refusing to sever defendant’s offenses because there was no reasonable opportunity to confuse the three offenses. State v. Jacobs, 371 So. 2d 727, 1978 La. LEXIS 7841 (Dec. 15, 1978).

Where defendant failed to apply for severance of offenses, he could not appeal, complaining that the joinder was improper. State v. Webb, 364 So. 2d 984, 1978 La. LEXIS 5452 (Nov. 13, 1978).

Pursuant to La. Code Crim. Proc. Ann. art. 495.1, severance of three separate acts of armed robbery should have been granted because they were so lacking in distinctiveness that the evidence of each offense had little, if any, probative value on any issue involved in the trial of the other crimes. State v. Hamilton, 364 So. 2d 585, 1978 La. LEXIS 5431 (Nov. 13, 1978).

Defendant was not entitled to a severance of the two receiving stolen property charges filed against him under La. Code Crim. Proc. Ann. art. 495.1 because he failed to present evidence before trial demonstrating that severance was necessary to promote a fair determination of his guilt and he failed to apply for a severance during trial. State v. Wagster, 361 So. 2d 849, 1978 La. LEXIS 5362 (June 19, 1978).

Defendant’s claim that the trial court improperly joined three counts of armed robbery in one bill of information should have been presented by a motion for severance before trial or during trial. State v. Gipson, 359 So. 2d 87, 1978 La. LEXIS 5969 (May 22, 1978).

Defendant’s conviction for armed robbery was reversed where the trial court’s denial of defendant’s motion to sever the trial of four offenses deprived defendant of a fair trial as to his innocence or guilt on each of them; La. Code Crim. Proc. Ann. art. 495.1 required the trial court, upon application, to sever the trial of offenses whenever it was deemed appropriate to promote a fair determination of a defendant’s guilt or innocence of each offense. State v. Showers, 359 So. 2d 104, 1978 La. LEXIS 6038 (May 22, 1978).

Evidence adduced by the State to establish defendant’s participation in the two counts of distribution of heroin charged consisted primarily of the testimony of an undercover officer and members of the surveillance team that witnessed the acts of distribution; their testimony was presented in a clear and concise manner; moreover, because the charges were for a violation of the same statute, La. Rev. Stat. Ann. § 40:966, there should have been no confusion in the application of the law to the offenses; given these circumstances, the appellate court found that the noncomplex nature of the evidence and the singularity of the applicable law rendered the case appropriate for a single trial on both charges. State v. Labostrie, 358 So. 2d 1243, 1978 La. LEXIS 7603 (May 22, 1978).

Where joinder of two counts charging second degree murder for trial was technically possible under La. Code Crim. Proc. Ann. art. 493, because the two offenses were of the same or similar character and were triable by the same mode of trial, severance was required under La. Code Crim. Proc. Ann. art. 495.1 because (1) the shootings were sufficiently different that evidence of one was not admissible to prove the other under the standards of State v. Prieur, and joinder was not harmless because the prejudicial effect of the cumulated shootings could have persuaded a juror that defendant was guilty of something. State v. Lewis, 358 So. 2d 1285, 1978 La. LEXIS 7618 (May 22, 1978).

Aggravated burglary and attempted second degree murder charges should have been severed because evidence of the aggravated burglaries would not have been admissible in separate trials under former La. Rev. Stat. Ann. §§ 15:445 and 15:446 (now La. Code Evid. Ann. art. 404) where the evidence would have had a cumulative effect alone and only served to depict defendant’s bad character or propensity for criminal conduct. State v. Nelson, 357 So. 2d 1100, 1978 La. LEXIS 5823 (Apr. 10, 1978).

Although defendant did not label his motion a motion for severance, he did not waive the issue because his counsel specifically relied upon La. Code Crim. Proc. Ann. art. 495.1 in his motion to quash. State v. Nelson, 357 So. 2d 1100, 1978 La. LEXIS 5823 (Apr. 10, 1978).

Defendants were not entitled to a severance of the offenses, where the three defendants were charged with two counts of aggravated rape upon two minor victims, where the offenses constituted violations of the same statute and were of equal seriousness, where the offenses occurred in the same place and within a two-hour time period, where the evidence presented by the State as to each offense of the same character, and where the evidence was not confusing because the evidence as to each crime was concise, distinct, and presented entirely by the victim of each rape. State v. Williams, 355 So. 2d 1291, 1978 La. LEXIS 7260 (Mar. 6, 1978).

Defendant was not entitled to sever the three rape counts in his indictment although each rape involved a different victim, where the evidence was not complex because it consisted primarily of the simple testimony of the victims, where all the counts involved the violation of the same statute, and where the offenses were admissible as other offenses of the same of similar character. State v. Mitchell, 356 So. 2d 974, 1978 La. LEXIS 7273 (Mar. 6, 1978), writ of certiorari denied by 439 U.S. 926, 99 S. Ct. 310, 58 L. Ed. 2d 319, 1978 U.S. LEXIS 3559 (1978).

Trial court did not err in failing to grant defendant’s motion to quash an indictment that charged defendant with two counts of armed robbery where there was no misjoinder of offenses in violation of La. Code Crim. Proc. Ann. art. 493 because the offenses were of the same or similar character; the trial court, however, erred in denying defendant’s motion for severance of the two counts because the robberies would not have been respectively admissible at separate trials as “other crimes” evidence. State v. Carter, 352 So. 2d 607, 1977 La. LEXIS 6497 (Nov. 14, 1977).

• Trials

•• Motions for Severance. — Trial court did not err in trying together charges of second degree murder, kidnapping, and obstruction of justice that clearly arose out of one transaction, a scheme to purchase cocaine. State v. Lowery, 781 So. 2d 713, 2001 La. App. LEXIS 337 (Feb. 28, 2001), writ denied by La. App. 2000-2097, 812 So. 2d 160, 2002 La. App. LEXIS 654 (La.App. 4 Cir. Feb. 13, 2002).

Trial court did not err in denying defendant’s motion for a severance of the two burglary counts, pursuant to La. Code Crim. Proc. Ann. art. 495.1, because they required relatively simple evidence and the jury did not confuse the evidence and the charges State v. Higginbotham, 554 So. 2d 1308, 1989 La. App. LEXIS 2746 (Dec. 19, 1989).

La. Code Crim. Proc. Ann. art. 495.1 provided that if it appeared that a defendant or the state was prejudiced by a joinder of offenses in an indictment or bill of information or by such joinder for trial together, the court could order separate trials, grant a severance of offenses, or provide other relief. Defendant’s convictions of two counts of armed robbery were upheld where the evidence as to each offense was simple and distinct and there was no showing that the jury was unable to segregate the charges as to each offense. State v. Hunter, 551 So. 2d 1381, 1989 La. App. LEXIS 2061 (Nov. 8, 1989).

Defendant charged with three counts of armed robbery was not prejudiced by trial court’s refusal to sever the charges where the jury was properly appraised of the necessity of treating each count separately. State v. Labuzan, 480 So. 2d 420, 1985 La. App. LEXIS 10352 (Dec. 11, 1985).

Defendants were not entitled to a severance of the offenses, where the three defendants were charged with two counts of aggravated rape upon two minor victims, where the offenses constituted violations of the same statute and were of equal seriousness, where the offenses occurred in the same place and within a two-hour time period, where the evidence presented by the State as to each offense of the same character, and where the evidence was not confusing because the evidence as to each crime was concise, distinct, and presented entirely by the victim of each rape. State v. Williams, 355 So. 2d 1291, 1978 La. LEXIS 7260 (Mar. 6, 1978).

• Verdicts

•• General Overview. — Given that two criminal episodes were of the same or similar character, the punishment for both aggravated rape and aggravated burglary was necessarily confinement at hard labor, the mode of trial, a 12-member jury, 10 of whom had to concur to render a verdict, was the same, the offenses were properly charged in the same indictment, and there was no indication that the jury was confused by the various counts or was unable to segregate the various charges and evidence, therefore, a trial court did not abuse its discretion in denying a defendant’s motion to sever the offenses. State v. Smith, 600 So. 2d 745, 1992 La. App. LEXIS 1403 (May 13, 1992).

• Appeals

•• Reviewability

••• Preservation for Review

•••• General Overview. — Although defendant did not label his motion a motion for severance, he did not waive the issue because his counsel specifically relied upon La. Code Crim. Proc. Ann. art. 495.1 in his motion to quash. State v. Nelson, 357 So. 2d 1100, 1978 La. LEXIS 5823 (Apr. 10, 1978).

•• Standards of Review

••• General Overview. — Where a defendant had forced his estranged wife into his car, beat her up, raped her, and shot her with a shotgun, charges of attempted second degree murder, aggravated rape, and aggravated kidnapping were not improperly joined in a single three-count indictment and a trial court did not abuse its discretion in refusing to sever them. State v. Shipp, 712 So. 2d 230, 1998 La. App. LEXIS 738 (Apr. 8, 1998), writ denied by La. 98-1199, 724 So. 2d 775, 1998 La. LEXIS 2913 (La. Sept. 25, 1998).

EVIDENCE

• Relevance

•• Sex Offenses

••• Similar Crimes

•••• General Overview. — Motion to sever three counts of aggravated rape was properly denied where the trial court properly found that a rape of a second victim was admissible in the trial of two rapes of another victim; defendant’s connection with the crimes was obvious, the modus operandi employed by defendant in all three crimes was peculiarly distinctive and logically the work of one person, the other crimes’ evidence was substantially relevant for the purpose of proving the identity of the attacker in the first victim’s two rapes, and the probative value of the extraneous crime evidence outweighed its prejudicial effect. State v. Johnson, 464 So. 2d 447, 1985 La. App. LEXIS 8327 (Feb. 26, 1985), writ of certiorari denied by 468 So. 2d 1202, 1985 La. LEXIS 8815 (La. 1985).

CHAPTER 6. PROCEDURE AFTER INDICTMENT.

Art. 496. Warrant of arrest on indictment or information.

A. When an indictment has been found against a defendant who is not in custody or at large on bail for the offense charged, the court shall issue a warrant for the defendant’s arrest, unless the court issues a summons pursuant to Article 497.

B. When an information has been filed against a defendant who is not in custody or at large on bail for the offense charged, the court shall issue a warrant for the defendant’s arrest if the information is accompanied by one or more affidavits which establish probable cause to believe that an offense has been committed and that the defendant named in the information committed it, unless the court issues a summons pursuant to Article 497. (Acts 2012, No. 216, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 216 added the (A) and (B) designations; in (A), deleted “or an information filed” following “has been found” and substituted “pursuant to” for “under”; added (B); and made a stylistic change.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article follows Art. 55 of the 1928 Louisiana Code of Criminal Procedure, with minor modifications suggested by Sec. 195 of the A.L.I. Code of Criminal Procedure. Accord: Fed. Rule 9(a).

The issuance, contents, and execution of the warrant of arrest are governed by the general rules stated in Title V, Arrest. The warrant will fix the bail and the defendant’s release on bail will be governed by the provisions of Title VIII, Bail. The sole function of this article is to spell out the duty of the court to issue a warrant of arrest.

(b) The warrant will be issued by the court in which the indictment or information is filed.

(c) This article applies only to prosecution instituted by indictment or information. A prosecution for a misdemeanor is ordinarily instituted by an affidavit, which does not bear the official sanction of the grand jury’s hearing or the district attorney’s investigation. Therefore, it might result in undue hardship to provide generally that a warrant of arrest should issue. In prosecutions on affidavit the regular procedures of Title V will apply. Similarly, Art. 55 of the 1928 Code directed the issuance of a warrant of arrest only when an indictment or information was filed.

Art. 497. Summons in misdemeanor cases.

If an offense charged by indictment or information is a misdemeanor, the court may issue a summons, instead of a warrant of arrest, if it has reasonable ground to believe that the person will appear in response to a summons. If the court issues a summons, it may later issue a warrant of arrest in place of the summons.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is based upon the A.L.I. Code,§196. Cf. Fed. Rule 9(a), which is substantially similar.

(b) As in the general provisions on arrest in Title V, the issuance of a summons, instead of the more drastic warrant of arrest, is discretionary with the court. The form, nature, and service of the summons are governed by provisions in Title V.

Art. 498. Copy of indictment or information.

A certified copy of the indictment or information shall be furnished by the clerk of court to a defendant upon his request. Failure to furnish a correct copy of the indictment or information shall not affect the validity of the criminal prosecution, unless the defendant was substantially prejudiced thereby.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Former R.S. 15:332.1, requiring that the defendant in major felony cases be furnished with a copy of the indictment and of the jury list, originated as R.S. of 1870,§992. It was not included in the 1928 Code of Criminal Procedure. However, it remained effective since it was neither repealed nor inconsistent with any express provision of the 1928 Code. For this reason, it was included in the 1950 Revised Statutes. Judge William O’Hara, of the New Orleans Criminal District Court, made a special study of the requirement of service of a copy of the indictment and jury list on defendants charged with major felonies. He stated, “This provision which means absolutely nothing to the defendant except to give him a legal cause for a continuance if the personal service is not made, is a serious burden upon the courts and the sheriff’s office. In the first place this law is applicable to all of the more frequent and more important cases; and secondly, the deputy sheriffs have a difficult task in locating the defendant to make personal service on him.” Judge O’Hara concluded, “It is my opinion that it would be a great boon to the sheriffs of all the parishes of the state if this law was rewritten to place the burden upon the defendant or his attorney to secure a copy of the jury list if they wished to have one.” These misgivings are fully borne out by the jurisprudence. State v. Brown, 172 La. 49, 133 So. 358 (1931), held that forcing a defendant to trial without serving him with a copy of the indictment was reversible error. In State v. McKinney, 171 La. 549, 131 So. 667 (1930), failure to deliver a copy of the jury list and indictment to a defendant was held to constitute grounds for reversal.

Service of the jury list on a defendant, as required by former R.S. 15:332.1, placed an unnecessary burden on the court and sheriff’s office, and since jury lists are public there is no need to deliver a list to a defendant.

(b) A defendant may refuse to plead to the indictment or information if a copy is not furnished to him. However, if the defendant chooses to plead before he is furnished a copy of the indictment or information in the manner described above, he will waive the right given him under this article. State v. West, 172 La. 344, 134 So. 243 (1931) (waiver by going to trial without objection). A defendant is usually fully aware of the charge stated in the indictment, and a right to receive a copy of the indictment upon request adequately complies with his constitutional right to be informed of the nature and cause of the accusation against him. The right to procure a copy of the indictment under this article applies to all defendants; it is not limited to those indicted for major felonies, punishable by “imprisonment at hard labor for seven years or upwards,” as was the right stated in former R.S. 15:332.1.

(c) Inadvertent errors in the copy of the indictment furnished by the clerk should not vitiate the prosecution, unless the defendant was substantially prejudiced thereby. This is specifically provided for in this article. Accord: Sec. 193, A.L.I. Code of Criminal Procedure.
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CRIMINAL LAW & PROCEDURE

• Appeals

•• Procedures

••• Records on Appeal. — Incarcerated indigents who sought copies of the bill of information or grand jury indictment charging them with the committing crime, under La. Code Crim. Proc. Ann. art. 498, were automatically entitled to copies of said documents, free of charge. STATE ex rel. SCOTT v. CAIN, 647 So. 2d 1094, 1994 La. LEXIS 2996 (Dec. 16, 1994).

Art. 499. AIDS testing of the accused.

A. A person against whom charges have been filed for a sex offense as defined in R.S. 15:541(14.1) either by indictment or information shall, at the direction of the court, undergo a medical procedure or test designed to determine or aid in determining whether the person has a sexually transmitted disease, or is infected with the acquired immune deficiency syndrome (AIDS) virus, the human immuno deficiency virus (HIV-1) infection, any antibodies to such viruses, or with any other probable causative agent of AIDS.

B. The court shall include in its order the designation of an appropriate facility for the procedure, and shall require that the result be reported to the court. The court may in its discretion provide the results to the victim of the offense, and shall provide them to health authorities in accordance with law.

C. The state shall not use the fact that the medical procedure or test was performed on the alleged offender under this Article, or the results thereof, in any criminal proceeding arising out of the alleged offense. (Acts 1991, No. 316, § 1; Acts 2006, No. 23, § 1, eff. Aug. 15, 2006.)

2006 Amendments. — Acts 2006, No. 23, § 1, effective August 15, 2006, substituted “AIDS testing of the accused” for “Release conditioned on AIDS testing” in the article heading; and substituted “A person against whom ... by indictment or information” for “A person indicted by a grand jury for a sexual offense as defined in R.S. 14:42 through 43.4” in (A).

TREATISES AND LAW REVIEWS

General Law Reviews. — Survey: State Statutes Dealing with HIV and AIDS: A Comprehensive State-by-State Summary (2004 Edition). 13 Law & Sex. 1 (2004).

 

TITLE 14. RIGHT TO COUNSEL

Article

511. Right to counsel.

512. Assignment of counsel in capital cases.

513. Assignment of counsel in other cases.

514. Minute entry regarding counsel.

515. Substitution of counsel.

516. Belated pleas and motions; when authorized.

517. Joint representation of co-defendants; duty of court.

Art. 511. Right to counsel.

The accused in every instance has the right to defend himself and to have the assistance of counsel. His counsel shall have free access to him, in private, at reasonable hours.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The right to assistance of counsel stated here is not the right to free court-appointed counsel, but rather defendant’s basic right to procure and consult with counsel of his own selection if he can pay for them. The nature and extent of this basic right to the assistance of counsel is illustrated by Professor Perkins as follows: “The complete denial of any representation of counsel in a criminal case would require reversal of the conviction because of the Fourteenth Amendment. In one of the most extreme cases the defendant was not permitted to communicate with counsel by telephone, letter or otherwise. It is hardly necessary to mention that the conviction was not permitted to stand. [Citing In re McCoy, 32 Cal.2d 73, 194 P.2d 531 (1948).] Only slightly less extreme is the case in which the judge, after permitting the defendant to have counsel, and the counsel to make some suggestions during the trial, refused to listen to any argument of counsel after the evidence was in. Clearly this was reversible error. [Citing Decker v. State, 113 Ohio 512, 150 N.E. 74 (1925).]” Perkins, Cases on Criminal Law and Procedure 953 (2d ed. 1959).

(b) The phrase “in private” is taken from the A.L.I. Code of Criminal Procedure,§203. The right to counsel would not be fully effective if the defendant did not have a right to confer with him without the presence of police officers.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Criminal Process

•••• Assistance of Counsel. — Under U.S. Const. amends. VI and XIV, La. Const. 1921 art. I, § 9, and La. Code Crim. Proc. Ann. art. 511, defendant had a right to have his retained counsel present when he was sentenced after he pleaded guilty to simple battery and resisting an officer; hence, on appeal the court annulled defendants sentences on both convictions because the record gave no indication that defendant’s counsel was present during his sentencing. State v. Chighizola, 281 So. 2d 702, 1973 La. LEXIS 6095 (Aug. 20, 1973).

CRIMINAL LAW & PROCEDURE

• Pretrial Motions & Procedures

•• Continuances. — Although defendant had the right to counsel of his choice he was not permitted to force a continuance by discharging his court-appointed attorney on the day of the trial, where the attorney had presented pretrial motions and made due preparation for trial and there was no showing of ineffectiveness. State v. Anthony, 347 So. 2d 483, 1977 La. LEXIS 4917 (June 20, 1977).

• Counsel

•• Right to Counsel

••• General Overview. — Where defendant was not represented by counsel at the resentencing hearing and defendant had not waived his right, the sentence was vacated; defendant was entitled to representation at resentencing pursuant to La. Code Crim. Proc. Ann. art. 511. State v. Dupas, 670 So. 2d 667, 1996 La. App. LEXIS 703 (Mar. 6, 1996).

••• Trials. — Defendants were denied due process when they were tried on charges of resisting arrest and simple battery without any prior notice of the trial date and in the absence of the counsel they had retained to represent them in the matter. State v. Dawson, 316 So. 2d 109, 1975 La. LEXIS 4937 (June 23, 1975).

• Trials

•• Defendant’s Rights

••• Right to Counsel

•••• Constitutional Right. — In a prosecution for possession of cocaine where defense counsel was on vacation on the day of trial and another public defender was appointed to represent defendant, and was ordered proceed to trial without a continuance, defendant was denied the right to counsel. State v. Knight, 611 So. 2d 1381, 1993 La. LEXIS 64 (Jan. 19, 1993).

Although defendant had the right to counsel of his choice he was not permitted to force a continuance by discharging his court-appointed attorney on the day of the trial, where the attorney had presented pretrial motions and made due preparation for trial and there was no showing of ineffectiveness. State v. Anthony, 347 So. 2d 483, 1977 La. LEXIS 4917 (June 20, 1977).

•••• Effective Assistance. — Defendant, as an indigent, had the right to appointed counsel under La. Code Crim. Proc. art. 511, 513; however, the right did not necessarily equate to counsel of defendant’s choice. State v. Zihlavsky, 764 So. 2d 250, 2000 La. App. LEXIS 1649 (June 21, 2000), writ denied by La. 2000-2434, 792 So. 2d 756, 2001 La. LEXIS 1702 (La. May 25, 2001).

••• Right to Self-Representation. — While the accused had every right to defend himself and to have assistance of counsel, in order to represent himself, the accused must have knowingly and intelligently waived the benefits associated with the right to counsel. State v. Norman, 756 So. 2d 525, 2000 La. App. LEXIS 201 (Feb. 16, 2000), writ denied by La. 2000-0971, 787 So. 2d 1007, 2001 La. LEXIS 945 (La. Mar. 23, 2001).

Where defendant represented himself at trial, and a police detective read from a report about a witness’s identification of defendant in a lineup, defendant could not raise the issue on appeal on the grounds that he failed to object at trial, where he had the assistance of appointed counsel, and where the trial court gave him assistance. State v. Fournier, 465 So. 2d 963, 1985 La. App. LEXIS 8305 (Feb. 28, 1985).

• Sentencing

•• Imposition

••• General Overview. — Under U.S. Const. amends. VI and XIV, La. Const. 1921 art. I, § 9, and La. Code Crim. Proc. Ann. art. 511, defendant had a right to have his retained counsel present when he was sentenced after he pleaded guilty to simple battery and resisting an officer; hence, on appeal the court annulled defendants sentences on both convictions because the record gave no indication that defendant’s counsel was present during his sentencing. State v. Chighizola, 281 So. 2d 702, 1973 La. LEXIS 6095 (Aug. 20, 1973).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1983-84: A Faculty Symposium: Criminal Trial Procedure. 45 La. L. Rev. 263 (November, 1984).

Note: Louisiana’s Right to Counsel in Light of Moran v. Burbine. 48 La. L. Rev. 201 (September, 1987).

Art. 512. Assignment of counsel in capital cases.

When a defendant charged with a capital offense appears for arraignment without counsel, the court shall provide counsel for his defense in accordance with the provisions of R.S. 15:141 et seq. Such counsel must be assigned before the defendant pleads to the indictment, but may be assigned earlier. Counsel assigned in a capital case must have been admitted to the bar for at least five years. An attorney with less experience may be assigned as assistant counsel. (Amended by Acts 1976, No. 653, § 2; Acts 2010, No. 861, § 2, eff. Aug. 15, 2010.)

Editor’s Notes. — Acts 2007, No. 307, § 11, effective August 15, 2007, repealed R.S. 15:145 referenced in the section above.

2010 Amendments. — The 2010 amendment by No. 861 substituted “R.S. 15:141 et seq.” for “R.S. 15:145.”

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The need for counsel is particularly urgent in capital cases, and there is strong support for the proposition that “due process” requires that every defendant charged with a capital crime shall be assisted by counsel. Powell v. Alabama, 287 U.S. 45, 53 S.Ct. 55, 77 L.Ed. 158 (1932); Williams v. Kaiser, 323 U.S. 471, 65 S.Ct. 363, 89 L.Ed. 398 (1945); Tompkins v. Missouri, 323 U.S. 485, 65 S.Ct. 370, 89 L.Ed. 407 (1945). Regardless of the actual “due process” requirements, it is important that every defendant charged with a capital offense should be represented by counsel at the arraignment. Some courts, without any statutory mandate, follow the laudable practice of appointing counsel for indigent defendants as promptly as possible after arrest in capital cases. This article recognizes the propriety of early assignment of counsel, and imposes a mandatory duty on the court to make sure that the defendant is assigned counsel before he pleads to the indictment. Such assignment of counsel will be automatic. It will not be dependent upon indigence of the unrepresented defendant, nor will it be necessary for the defendant to request court appointed counsel.

(b) It is unnecessary to codify the well-settled rule that when counsel is appointed at arraignment, motions for a continuance are to be given careful and favorable consideration. State v. Howard, 238 La. 595, 116 So.2d 43 (1959).

(c) Mandatory appointment of counsel in capital cases may occasion special problems where the defendant prefers to conduct his own defense or is otherwise antagonistic to the appointed counsel. In this situation the role of appointed counsel can best be determined by court order in the individual case, rather than by statutory rule. Somewhat conflicting principles are stated in the jurisprudence. Some opinions intimate that it might be contrary to principles of constitutional “due process” to deny the defendant the right to be heard, in proper person, in his own case. Adams v. United States, 317 U.S. 269, 63 S.Ct. 236, 87 L.Ed. 268 (1942); Price v. Johnston, 334, U.S. 266, 68 S.Ct. 1049, 92 L.Ed. 1356 (1948); United States v. Gutterman, 147 F.2d 540 (2nd Cir.1945); State v. White, 163 La. 386, 111 So. 796 (1927); State v. Thomlinson, 78 S.D. 235, 100 N.W.2d 121, 77 A.L.R.2d 1229 (1960); State v. Penderville, 2 Utah 2d 281, 272 P.2d 195 (1954). No capital cases dealing with this problem were found, but related noncapital cases clearly indicate that the extent of the defendant’s participation in the conduct of the trial is a matter coming within the trial judge’s discretionary control over the orderly process of the court. The general attitude is succinctly stated in State v. Rinaldi, 58 N.J.Super. 209, 214, 156 A.2d 30 (1959), where the court stated that “Counsel is not required to dance to the prisoner’s tune.” See, also, State v. Glenn, 96 Cal.App.2d 859, 216 P.2d 457 (1950); People v. Lepur, 175 Cal.App.2d 798, 346 P.2d 914 (1959); State v. Ingram, 316 Mo. 268, 289 S.W. 637 (1926) (no abuse of discretion when defendant was denied the right to act as his own attorney where he is represented by counsel).

(d) Under this article the appointed counsel must have five years’ membership in the bar. Under Art. 143 of the 1928 Code of Criminal Procedure the appointed counsel must have had at least five years’ experience at the bar. The practice of appointing a young attorney to assist assigned counsel in a capital case is recognized by the authorization for appointment of an attorney with less experience to be assistant counsel.

CROSS REFERENCES

Louisiana Law. — Methods of delivery of public defender services; selection of methods; emergency circumstances, see La. R.S. 15:165.
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CRIMINAL LAW & PROCEDURE

• Counsel

•• Assignment. — Defendant’s conviction for first-degree murder was upheld because the court did not err in allowing a third-year law student to assist trial counsel in the capital trial. La. Code Crim. Proc. Ann. art. 512 does not exclude student practitioners from making appearances on behalf of defendants charged with capital offenses. State v. Perez, 745 So. 2d 166, 1999 La. App. LEXIS 3084 (Nov. 3, 1999), writ denied by La. 1999-3372, 768 So. 2d 32, 2000 La. LEXIS 2544 (La. Sept. 22, 2000).

•• Effective Assistance

••• Sentencing. — Mere fact that the penalty phase of defendant’s capital murder trial was conducted by an assistant counsel with less than five years experience did not automatically invalidate the penalty imposed. State v. Brooks, 661 So. 2d 1333, 1995 La. LEXIS 2541 (Oct. 16, 1995).

•• Right to Counsel

••• Trials. — Defendant’s conviction for manslaughter could not result in capital punishment, and, ergo, La. Code Crim. Proc. Ann. art. 512 was inapplicable to his case. State v. Hobbs, 494 So. 2d 1246, 1986 La. App. LEXIS 7695 (Sept. 24, 1986).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The Dual Officeholding and Dual Employment laws of this state do not prohibit an individual from serving as member of the Board of Commissioners of the England Economic and Industrial Development District while serving as a magistrate in mayor’s court., OPINION 97-187, La. Atty. Gen. Op. No. 1997-187; 1997 La. AG LEXIS 182.

Individual may be employed as attorney for state of Louisiana with the Department of Social Services; his contractual arrangement with the Indigent Defender Board does not invoke application of Dual Officeholding Laws., OPINION 97-186, La. Atty. Gen. Op. No. 1997-186; 1997 La. AG LEXIS 206.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Trial Procedure. 44 La. L. Rev. 301 (November, 1983).

Article: Ruminations: Mandates in the Louisiana Constitution of 1974; How Did They Fare? 58 La. L. Rev. 389 (Winter, 1998).

Doctoring Up the Capital Defense System: Raising the Standards for Louisiana’s Death Penalty Lawyers. 64 La. L. Rev. 141 (Fall, 2003).

Article: Folly By Fiat: Pretending That Death Row Inmates Can Represent themselves in State Capital Post-Conviction Proceedings. 45 Loy. L. Rev. 55 (Spring, 1999).

Art. 513. Assignment of counsel in other cases.

In the case of an offense punishable by imprisonment, when the defendant appears for arraignment without counsel, the court shall inform him before he pleads to the indictment of his right to have counsel appointed to defend him if he is indigent. When a defendant states under oath that he desires counsel but is indigent, and the court finds the statement of indigency to be true, before the defendant pleads to the indictment, the court shall provide counsel for the defendant, in accordance with R.S. 15:141 et seq. (Amended by Acts 1974, Ex. Sess. No. 22, § 1, eff. Jan. 1, 1975; Acts 1976, No. 653, § 2; Acts 2010, No. 861, § 2, eff. Aug. 15, 2010.)

Editor’s Notes. — Acts 2007, No. 307, § 11, effective August 15, 2007, repealed R.S. 15:145 referenced in the section above.

2010 Amendments. — The 2010 amendment by No. 861 substituted “before the defendant pleads to the indictment, the court shall provide counsel for the defendant, in accordance with R.S. 141 et seq.” for “the court shall provide for counsel in accordance with the provisions of R.S. 15:145 to the defendant before he pleads to the indictment.”

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article continues the Louisiana policy of limiting state provided counsel to felony cases. Such cases include the so-called “relative felonies,” which are punishable with or without hard labor, since felony is defined as “any crime for which an offender may be sentenced to death or imprisonment at hard labor.” R.S. 14:2; accord: Art. 933(3) of this Code.

In Gideon v. Wainwright, 372 U.S. 335, 83 S.Ct. 792, 9 L.Ed.2d 799 (1963), the United States Supreme Court directly and unequivocally overruled Betts v. Brady, 316 U.S. 455, 62 S.Ct. 1252, 86 L.Ed. 1595 (1942), and held that the right to counsel stated in the Sixth Amendment lays down a rule so fundamental and essential to a fair trial that it is applicable to criminal proceedings in state courts under the “due process” requirements of the Fourteenth Amendment. “(I)n our adversary system of justice,” declared Mr. Justice Black, “any person haled into court, who is too poor to hire a lawyer, cannot be assured of a fair trial unless counsel is provided for him. . . From the very beginning, our state and national constitutions and laws have laid great emphasis on procedural and substantive safeguards designed to assure fair trials before impartial tribunals in which every defendant stands equal before the law. This noble ideal cannot be realized if the poor man charged with crime has to face his accusers without a lawyer to assist him.” 372 U.S. at 344, 83 S.Ct. at 796, 9 L.Ed.2d at 805. Justice Black further pointed out that the average defendant, being untrained in the law, is incapable, generally, of understanding the rules of evidence and other procedural devices which counsel assert in his behalf.

The above article 513 conforms to the actual holding in Gideon v. Wainwright, since that trial was for a noncapital felony (breaking and entering). However, Mr. Justice Black’s general phrases “any person haled into court” and “a poor person charged with crime” (emphasis supplied) go beyond the necessities of that case and are broad enough to include defendants charged with misdemeanors. Such an extension of the right to court-appointed counsel would be fraught with practical difficulties and would not be supported by those considerations of necessity and inherent fairness which demand the assistance of counsel in felony cases. Misdemeanor trials carry no possibility of imprisonment in the state penitentiary or of forfeiture of civil rights. They are simply and expeditiously conducted, with the court assisting unrepresented defendants. In those informal proceedings assistance of counsel does not have the same “due process” significance as in felony trials. Justice Harlan, in a concurring opinion, suggests a probable limitation of the Gideon decision to felony trials. Cf. In Harvey v. Mississippi, 340 F.2d 263 (5th Cir.1965), a defendant’s plea of guilty to a misdemeanor charge was set aside because he had not been represented by counsel. This case may be limited to its extreme facts, i.e., the illiteracy of the defendant, his complete misunderstanding of the seriousness of the offense, and his lack of knowledge that imprisonment could be imposed. However, another recent Fifth Circuit opinion followed the Harvey decision in a case without special circumstances, where a defendant had been sentenced to six months in jail or a $250 fine. McDonald v. Moore, Nov. 1965, 5th Cir., No. 22137. It is still difficult to predict where the United States Supreme Court may draw the line in misdemeanor cases.

(b) The time when counsel are to be assigned to indigent defendants is a matter which must be clearly stated. This raises basic policy and practical considerations. Art. 143 of the 1928 Louisiana Code did not specify the time for appointment of counsel, but it is the general practice to appoint counsel after the defendant has pleaded at the arraignment. The above Art. 513 enables the indigent defendant to obtain counsel before he makes his plea at the arraignment. Fellman points out, “The better view is that one needs the advice of counsel on the crucial question of how to plead. Some judges have taken the position that how one pleads doesn’t matter much because counsel are always free to change a plea later. However, once a plea of guilty has been entered, a very damaging admission has been made, and counsel may be understandably reluctant to try to undo the harm later by changing the plea. State courts are practically unanimous in agreement that the right to counsel accrues at the arraignment.” Fellman, The Defendant’s Rights 123 (1958). The right of appointment of counsel before the defendant pleads at the arraignment is supported by the A.L.I. Code of Criminal Procedure,§203 and by Fed.Rule 44.

(c) More drastic suggestions for appointment of counsel prior to arraignment, as after the prosecution is instituted by indictment or information, were considered and rejected. Although appointment at these earlier stages in the proceedings might be helpful, it would not be sufficiently significant to justify the great burden it would place upon the bar of the state. Of all the states which have statutes providing for the appointment of counsel for the indigent defendant, only California requires that counsel be appointed before arraignment. California requires that the defendant be assigned counsel at the preliminary examination. Cal.Pen.Code,§859. Fed.Rule 44 doesn’t even spell out the defendant’s right to appointed counsel at the arraignment but states that “if the defendant appears in court without counsel,” he shall be informed of his right to have counsel appointed. The Advisory Committee note to Fed.Rule 44 states: “The rule is intended to indicate that the right of the defendant to have counsel assigned by the court relates only to proceedings in the court and therefore does not include the preliminary examination.”

(d) Any waiver of the indigent defendant’s right to assigned counsel must be done intelligently. The requirement of this article that the court must inform the unrepresented defendant of his rights to court assigned counsel conforms with similar provisions in Fed.Rule 44 and the New Jersey Rules of Court, Rule 1:12-9(a). A Commentary to comparable Sec. 203 of the A.L.I. Code of Criminal Procedure lists thirteen states that require “that if the defendant appears for arraignment without counsel he shall be informed by the court that it is his right to have counsel before being arraigned, and he shall be asked if he desires the aid of counsel.” Such information is necessary for a full implementation of the defendant’s right to counsel. This is obligatory in the light of the decision of the United States Supreme Court in Carnley v. Cochran, 369 U.S. 506, 516, 82 S.Ct. 884, 890, 8 L.Ed.2d 70, 77 (1962), in which the court said: “The record must show, or there must be an allegation and evidence which show, that an accused was offered counsel but intelligently and understandingly rejected the offer. Anything less is not a waiver.”

(e) In requesting court-appointed counsel, the defendant must state his indigence under oath, which may be in the form of an oral statement.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Criminal Process

•••• Assistance of Counsel. — Where defendant was charged with simple criminal damage to property, the trial court committed reversible error where the colloquy between the trial court and defendant included strong indications that defendant was indigent and desired counsel but the court made a summary determination that defendant was in fact not indigent and allowed him to proceed pro se without conducting an indigency hearing as required by La. Code Crim. Proc. Ann. art. 513. State v. Whatley, 858 So. 2d 751, 2003 La. App. LEXIS 3002 (Nov. 5, 2003).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — Defendant’s pleas of guilty to charges of driving while intoxicated could not be used as predicate convictions for enhancement purposes where the trial judge who accepted his pleas failed to determine if his waivers were knowing and intelligent. State v. Gable, 614 So. 2d 808, 1993 La. App. LEXIS 749 (Feb. 24, 1993).

Where defendant had not knowingly and intelligently waived her right to counsel before entering a guilty plea to a charge of DWI, second offense, the plea was not admissible to serve as a basis to revoke her probation for DWI, first offense. State, Bossier City v. Walpole, 459 So. 2d 172, 1984 La. App. LEXIS 9792 (Oct. 31, 1984), writ of certiorari denied by 462 So. 2d 207, 1985 La. LEXIS 7739 (La. 1985).

• Counsel

•• Right to Counsel

••• Arraignments. — Where defendant was charged with simple criminal damage to property, the trial court committed reversible error where the colloquy between the trial court and defendant included strong indications that defendant was indigent and desired counsel but the court made a summary determination that defendant was in fact not indigent and allowed him to proceed pro se without conducting an indigency hearing as required by La. Code Crim. Proc. Ann. art. 513. State v. Whatley, 858 So. 2d 751, 2003 La. App. LEXIS 3002 (Nov. 5, 2003).

Arraignment under Louisiana law is limited in function. State v. Tarver, 846 So. 2d 851, 2003 La. App. LEXIS 651 (Mar. 12, 2003), remanded by La. App. 2002-0973, 2003 La. App. LEXIS 739 (La.App. 3 Cir. Mar. 26, 2003), writ denied by La. 2003-1157, 858 So. 2d 416, 2003 La. LEXIS 3382 (La. Nov. 14, 2003).

••• Pleas. — Where defendant had not knowingly and intelligently waived her right to counsel before entering a guilty plea to a charge of DWI, second offense, the plea was not admissible to serve as a basis to revoke her probation for DWI, first offense. State, Bossier City v. Walpole, 459 So. 2d 172, 1984 La. App. LEXIS 9792 (Oct. 31, 1984), writ of certiorari denied by 462 So. 2d 207, 1985 La. LEXIS 7739 (La. 1985).

••• Trials. — It was patent error under La. Code Crim. Proc. Ann. arts. 513, 514, La. Rev. Stat. Ann. § 15:145, and La. Const. art. 1, § 13 for the trial court to have permitted defendant’s plea of guilty where defendant had not knowingly and intelligently waived his right to have been represented at trial by counsel. The record shows no colloquy between the trial court and the defendant at the arraignment stage, nor any attempt by the court on the date of trial to establish any of the basic prerequisites prior to allowing the defendant to represent himself. State v. Lanoux, 538 So. 2d 1128, 1989 La. App. LEXIS 243 (Feb. 15, 1989).

• Trials

•• Defendant’s Rights

••• Right to Counsel

•••• General Overview. — Where defendant was charged with third offense DWI, the court erred in denying a motion to quash the second DWI offense where defendant was not represented by counsel in connection with his guilty plea to the second DWI charge, and was not advised that, in the event of indigency, he was entitled to court appointed counsel; furthermore, no evidence showed that defendant had made a knowing and intelligent waiver of his right to counsel. State v. Wiggins, 399 So. 2d 206, 1981 La. LEXIS 8060 (May 18, 1981).

• Sentencing

•• Guidelines

••• Adjustments & Enhancements

•••• Criminal History

••••• General Overview. — Defendant’s pleas of guilty to charges of driving while intoxicated could not be used as predicate convictions for enhancement purposes where the trial judge who accepted his pleas failed to determine if his waivers were knowing and intelligent. State v. Gable, 614 So. 2d 808, 1993 La. App. LEXIS 749 (Feb. 24, 1993).

• Appeals

•• Reversible Errors

••• General Overview. — La. Code. Crim. Proc. Ann. art. 513 mandates that the court inform a defendant of his right to counsel before he pleads in answer to an indictment for an offense punishable by imprisonment, and while the defendant may waive the right to counsel, the waiver must be knowing and voluntary and the record must affirmatively reflect that the defendant was advised of the right and elected to waive it, and the failure of a trial court to inform defendant of his right to counsel and to secure a valid waiver constitutes reversible error. State v. Tarver, 846 So. 2d 851, 2003 La. App. LEXIS 651 (Mar. 12, 2003), remanded by La. App. 2002-0973, 2003 La. App. LEXIS 739 (La.App. 3 Cir. Mar. 26, 2003), writ denied by La. 2003-1157, 858 So. 2d 416, 2003 La. LEXIS 3382 (La. Nov. 14, 2003).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Review of Recent Development: 1992-1993: Louisiana Constitutional Law. 54 La. L. Rev. 683 (January, 1994).

Article: Ruminations: Mandates in the Louisiana Constitution of 1974; How Did They Fare? 58 La. L. Rev. 389 (Winter, 1998).

Note: Alabama v. Shelton: One Small Step for Man, One Very Small Step for the Sixth Amendment’s Right to Counsel. 31 Pepp. L. Rev. 609 (2004).

Art. 514. Minute entry regarding counsel.

The minutes of the court must show either that the defendant was represented by counsel or that he was informed by the court of the defendant’s right to counsel, including the right to court-appointed counsel, and that he waived such right. (Amended by Acts 1981, No. 135, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — This article is based upon a rule stated in State v. Youchunas, 187 La. 281, 174 So. 356 (1937). This requirement is a general one, and applies where a defendant is sentenced after a plea of guilty, as well as after trial and conviction. Cf. State v. Hilaire, 216 La. 972, 45 So. 2d 360 (1950), discussed in 11 La.L.Rev. 234 (1951), which held that the jurisprudential requirement of the Youchunas case did not apply, and it was not necessary for the minutes to show that counsel had been appointed or understandingly waived, in a case where the defendant pleaded guilty. The Hilaire exception was posited on a very sound practical basis. Justice Fournet declared, “For us to hold otherwise at this time, after the several courts of this State have been accepting pleas of guilty on arraignment without assigning counsel to the accused under the practice and procedure long prevailing, would only serve as an avenue for the release of a majority of the inmates of the Louisiana State Penitentiary who are now serving under pleas of guilty.” Id. at 978, 45 So.2d at 362.

This article governs future arraignments; therefore, the Hilaire problem is not involved.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Criminal Process

•••• Assistance of Counsel. — Where defendant was charged with simple criminal damage to property, the trial court committed reversible error where the colloquy between the trial court and defendant included strong indications that defendant was indigent and desired counsel but the court made a summary determination that defendant was in fact not indigent and allowed him to proceed pro se without conducting an indigency hearing as required by La. Code Crim. Proc. Ann. art. 513 and ensuring that the waiver of his right to counsel was knowing and voluntary. State v. Whatley, 858 So. 2d 751, 2003 La. App. LEXIS 3002 (Nov. 5, 2003).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — In defendant’s trial for the felony of driving while intoxicated (DWI), third offense, the minutes of defendant’s prior misdemeanor DWI convictions did not affirmatively show that defendant was advised of his right to court-appointed counsel before pleading guilty to those offenses and were thus inadmissible. State v. Vezina, 391 So. 2d 450, 1980 La. LEXIS 9361 (Nov. 26, 1980).

Under La. Code Crim. Proc. Ann. art. 514, the record in the earlier DWI proceeding had to reflect defendant’s affirmative waiver of his right to counsel for the earlier DWI to be allowed to be used to increase the defendant’s status to second offender in the subsequent DWI prosecution. Monroe v. Coleman, 304 So. 2d 332, 1974 La. LEXIS 4409 (Dec. 2, 1974).

• Guilty Pleas

•• Allocution & Colloquy. — Grant of defendant’s motion to quash the bill of information was vacated and remanded the trial court’s colloquy reflected that defendant was informed that he had the right to counsel, but failed to specifically tell defendant he had the right to appointed counsel if he was indigent; the matter remanded to determine whether the information regarding the right to appointed counsel was contained in the waiver of rights form at issue signed by defendant. State v. Perez, 831 So. 2d 542, 2002 La. App. LEXIS 3686 (Nov. 26, 2002), writ denied by La. 2003-0221, 842 So. 2d 1100, 2003 La. LEXIS 1465 (La. May 2, 2003), remanded by La. App. 04-1052, 895 So. 2d 50, 2005 La. App. LEXIS 52 (La.App. 5 Cir. Jan. 25, 2005).

• Counsel

•• Right to Counsel

••• General Overview. — District court did not err in using defendant’s two predicate DWI convictions in order to enhance his conviction under La. Code Crim. Proc. Ann. art. 514, where defendant was represented by counsel when he entered the two prior guilty pleas, and thus, it did not matter that defendant was not informed of his right to court-appointed counsel. State v. Ladner, 619 So. 2d 1144, 1993 La. App. LEXIS 2256 (May 28, 1993), writ of certiorari denied by 625 So. 2d 1059, 1993 La. LEXIS 2957 (La. 1993).

••• Pleas. — On a charge of driving while intoxicated, third offense, the trial court should have quashed a predicate guilty plea, because there was no indication in the record that (1) defendant was afforded the opportunity to ask questions, (2) defendant met with the district attorney concerning the predicate guilty plea, or (3) the plea agreement was to defendant’s benefit; further, neither the signed “waiver of rights,” nor the guilty plea colloquy, reflected that defendant was specifically advised of his right to appointed counsel if he was indigent, and thus, the record did not contain any evidence from which the trial court could have determined that defendant knowingly and intelligently waived his right to counsel. State v. Frisella, 868 So. 2d 871, 2004 La. App. LEXIS 327 (Feb. 23, 2004).

Trial court’s minutes did not reflect that defendant properly waived his right to counsel, where the trial court accepted defendant’s waiver of counsel and plea of guilty to armed robbery after the plea colloquy at defendant’s arraignment, where defendant’s previously appointed counsel was not notified of the date of the arraignment, where the trial court advised defendant of his right to be represented by counsel, and where the trial court did not advise defendant of the dangers and disadvantages of self-representation, or objectively assess defendant’s literacy, competency, understanding, and volition. State v. Smith, 479 So. 2d 1062, 1985 La. App. LEXIS 10398 (Dec. 12, 1985).

Defendant’s conviction was invalid where the minute entry did not reflect that he was informed of his right to counsel prior to his guilty plea as was required by La. Code Crim. Proc. Ann. art. 514. State ex rel. Bishop v. Blackburn, 384 So. 2d 406, 1980 La. LEXIS 7523 (May 19, 1980).

••• Trials. — It was patent error under La. Code Crim. Proc. Ann. arts. 513, 514, La. Rev. Stat. Ann. § 15:145 [Repealed], and La. Const. art. 1, § 13 for the trial court to have permitted defendant’s plea of guilty where defendant had not knowingly and intelligently waived his right to have been represented at trial by counsel. The record shows no colloquy between the trial court and the defendant at the arraignment stage, nor any attempt by the court on the date of trial to establish any of the basic prerequisites prior to allowing the defendant to represent himself. State v. Lanoux, 538 So. 2d 1128, 1989 La. App. LEXIS 243 (Feb. 15, 1989).

• Trials

•• Defendant’s Rights

••• Right to Counsel

•••• General Overview. — Absent an intelligent and knowing waiver of counsel at trial, defendant was improperly sentenced to imprisonment following his conviction for driving a vehicle while intoxicated; he was not represented by counsel at trial as required under La. Code Crim. Proc. Ann. art. 514. State v. Coody, 275 So. 2d 773, 1973 La. LEXIS 5610 (Mar. 26, 1973).

•••• Constitutional Right. — Under La. Code Crim. Proc. Ann. art. 514, the record in the earlier DWI proceeding had to reflect defendant’s affirmative waiver of his right to counsel for the earlier DWI to be allowed to be used to increase the defendant’s status to second offender in the subsequent DWI prosecution. Monroe v. Coleman, 304 So. 2d 332, 1974 La. LEXIS 4409 (Dec. 2, 1974).

• Appeals

•• Reversible Errors

••• General Overview. — La. Code. Crim. Proc. Ann. art. 513 mandates that the court inform a defendant of his right to counsel before he pleads in answer to an indictment for an offense punishable by imprisonment, and while the defendant may waive the right to counsel, the waiver must be knowing and voluntary and the record must affirmatively reflect that the defendant was advised of the right and elected to waive it, and the failure of a trial court to inform defendant of his right to counsel and to secure a valid waiver constitutes reversible error. State v. Tarver, 846 So. 2d 851, 2003 La. App. LEXIS 651 (Mar. 12, 2003), remanded by La. App. 2002-0973, 2003 La. App. LEXIS 739 (La.App. 3 Cir. Mar. 26, 2003), writ denied by La. 2003-1157, 858 So. 2d 416, 2003 La. LEXIS 3382 (La. Nov. 14, 2003).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: Criminal Procedure—Appellate Review—Failure to Perfect Bill of Exceptions Bars Review of Trial Error. 46 Tul. L. Rev. 1009 (June, 1972).

Art. 515. Substitution of counsel.

Assignment of counsel shall not deprive the defendant of the right to engage other counsel at any stage of the proceedings in substitution of counsel assigned by the court. The court may assign other counsel in substitution of counsel previously assigned or specially assigned to assist the defendant at the arraignment.

COMMENTARY

Louisiana Official Revision Comments

1966. — The last clause of this article, referring to counsel in substitution for counsel “specially assigned to assist the defendant at the arraignment,” recognizes the frequent practice of appointing a presently available lawyer to assist a number of defendants in determining the proper plea at the arraignment. Then after the arraignment the court may appoint other counsel to represent the defendants in the trial of their respective cases.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Homicide

••• Voluntary Manslaughter

•••• General Overview. — Trial court did not abuse its discretion where it denied defendants’ motion for a continuance after the voire dire had started; defendants hired private counsel the night before the trial and the court considered the outstanding careers and competence of appointed counsel as well as retained counsel’s ability to try the case in the context of the constitutional requirement to safeguard defendants’ rights and concluded that neither defendants’ nor the state’s interests would have been served by delaying the trial. State v. Marshall, 843 So. 2d 469, 2003 La. App. LEXIS 726 (Mar. 19, 2003), writ of certiorari denied by La. 2003-1087, 855 So. 2d 760, 2003 La. LEXIS 3038 (La. Oct. 17, 2003), writ of certiorari denied by La. 2003-1101, 855 So. 2d 760, 2003 La. LEXIS 3039 (La. Oct. 17, 2003), writ denied by La. 2003-1280, 872 So. 2d 506, 2004 La. LEXIS 1703 (La. May 14, 2004).

• Counsel

•• Assignment. — Defendant’s conviction and life sentence for distribution of heroin were both proper where defendant was not denied his right to retain the counsel of his choice, his right to present a defense, and effective assistance of counsel, and the first indication that the trial court had that defendant desired private counsel was the morning of his trial. State v. Dilosa, 849 So. 2d 657, 2003 La. App. LEXIS 1356 (May 9, 2003), writ denied by La. 2003-1601, 860 So. 2d 1153, 2003 La. LEXIS 3634 (La. Dec. 12, 2003).

Trial court erred in denying defendant’s motion to dismiss his attorney because a massive ice storm closed all courts and the filing of the motion was unavoidably delayed until the day before trial. State v. Coleman, 714 So. 2d 859, 1998 La. App. LEXIS 1395 (May 27, 1998).

Trial court did not abuse its discretion in refusing to grant defendant’s or his attorney’s requests for change of counsel on the day of trial because if defendant had been unhappy with his counsel, he had over two years in order to request a change. State v. Zapata, 713 So. 2d 1152, 1998 La. App. LEXIS 1370 (May 27, 1998), writ denied by La. 98-1766, 727 So. 2d 443, 1998 La. LEXIS 3314 (La. Nov. 6, 1998).

•• Substitution & Withdrawal. — Defendant’s bare allegation that counsel failed to inform him of filing deadlines was an insufficient ground for dismissal of counsel; thus, a trial court had no need to hold a hearing to inquire into defendant’s motions to dismiss counsel. State v. Marshall, 774 So. 2d 244, 2000 La. App. LEXIS 2507 (Aug. 30, 2000), writ denied by La. 2000-3038, 799 So. 2d 1149, 2001 La. LEXIS 3910 (La. Oct. 26, 2001).

Defendant’s armed robbery conviction was upheld and his motion to withdraw counsel was properly denied because he was appointed a series of indigent defenders and defendant had personal conflict with all appointed counsel. State v. Monroe, 513 So. 2d 323, 1987 La. App. LEXIS 10018 (Sept. 4, 1987).

Defendant’s request on the morning of trial to replace defendant’s appointed counsel with retained counsel who would require a continuance was properly denied as a dilatory tactic, since defendant had ample time prior to trial to obtain new counsel based on defendant’s professed displeasure with appointed counsel from the start. State v. Seiss, 428 So. 2d 444, 1983 La. LEXIS 9900 (Feb. 23, 1983).

Because there was no evidence of any prejudice occasioned by the continued representation of trial counsel, who had been appointed for the defendant because he was indigent, a trial judge did not abuse his discretion in denying the defendant’s motion to have a new counsel appointed. State v. Jones, 376 So. 2d 125, 1979 La. LEXIS 7113 (Oct. 8, 1979).

• Trials

•• Defendant’s Rights

••• Right to Counsel

•••• General Overview. — Under La. Code Crim. Proc. Ann. art. 515, defendant was entitled to replace his appointed counsel on the day of trial because his counsel was not prepared to try the case. State v. Mitchell, 680 So. 2d 64, 1996 La. App. LEXIS 1507 (July 30, 1996).

• Appeals

•• Standards of Review

••• Abuse of Discretion

•••• General Overview. — Where a defendant moved for a continuance on the day of trial based on his claim that he had retained private counsel, despite the provisions of La. Code Crim. Proc. Ann. art. 515, which implemented the defendant’s constitutional right to the assistance of counsel, the Supreme Court of Louisiana, after considering the applicable jurisprudential factors, held that the trial court did not abuse its discretion in denying the motion. State v. Lee, 364 So. 2d 1024, 1978 La. LEXIS 5464 (Nov. 13, 1978).

Art. 516. Belated pleas and motions; when authorized.

When a defendant has pleaded at the arraignment without counsel, counsel subsequently appointed or procured before trial shall be given a reasonable time within which to withdraw any motion, plea, or waiver made by the defendant, and to enter any other motion or plea.

COMMENTARY

Louisiana Official Revision Comments

1966. — This article codifies a sound jurisprudential rule. State v. Lyons, 180 La. 158, 156 So. 207 (1934). This protection against the binding effect of unadvised motions, waivers, pleas or failures to seasonably plead, will be of importance in cases where a defendant does not procure counsel, or request court-appointed counsel, until after the arraignment. Also, it will serve to ameliorate the injurious effects of delayed appointment of counsel by the court, so that the delayed appointment may be held to constitute “harmless error” under Art. 921. See State v. Lyons, supra.
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CRIMINAL LAW & PROCEDURE

• Counsel

•• Right to Counsel

••• Pleas. — Comments of La. Code. Crim. Proc. Ann. art. 516 indicate this article codified the jurisprudential rule set forth in State v. Lyons, where, in Lyons, the defendant asserted the trial court failed to appoint counsel to defend him before he was arraigned, and counsel argued La. Code. Crim. Proc. Ann. art. 143 provided, that in capital cases, the accused was entitled to the assistance of counsel before arraignment and at every stage of the prosecution. State v. Tarver, 846 So. 2d 851, 2003 La. App. LEXIS 651 (Mar. 12, 2003), remanded by La. App. 2002-0973, 2003 La. App. LEXIS 739 (La.App. 3 Cir. Mar. 26, 2003), writ denied by La. 2003-1157, 858 So. 2d 416, 2003 La. LEXIS 3382 (La. Nov. 14, 2003).

Art. 517. Joint representation of co-defendants; duty of court.

A. Whenever two or more defendants have been jointly charged in a single indictment or have moved to consolidate their indictments for a joint trial, and are represented by the same retained or appointed counsel or by retained or appointed counsel who are associated in the practice of law, the court shall inquire with respect to such joint representation and shall advise each defendant on the record of his right to separate representation.

B Unless it appears that there is good cause to believe that no conflict of interest is likely to arise, the court shall take such measures as may be appropriate to protect each defendant’s right to counsel. (Acts 1997, No. 889, § 1.)
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LEGAL ETHICS

• Client Relations

•• Conflicts of Interest

CRIMINAL LAW & PROCEDURE

• Guilty Pleas

•• Changes & Withdrawals. — Defendant was permitted to withdraw guilty plea to drug charge after sentencing because her attorney, newly retained because of a conflict of interest with her original counsel, originally filed this motion to withdraw the plea prior to sentencing and the judge did not advise defendant of her right to conflict-free representation prior to accepting her plea of guilty under La. Code Crim. Proc. Ann. art. 517. State v. Morris, 729 So. 2d 1141, 1999 La. App. LEXIS 625 (Mar. 10, 1999).

• Counsel

•• Effective Assistance

••• Pleas. — Denial of defendant’s motion to withdraw his guilty plea based on the trial court’s violation of La. Code Crim. Proc. Ann. art. 517(A) was affirmed where defendant failed to show that an actual conflict existed in his defense counsel’s representation of him and two co-defendants; the joint representation did not deprive defendant of his constitutional right to effective assistance of counsel where defendant failed to show that he was induced to plead guilty to his detriment due to his counsel’s representation of the first co-defendant as defense counsel negotiated a favorable plea agreement for defendant that did not require mandatory jail time, and a second co-defendant was charged with crimes unrelated to the charges against defendant. State v. Roberts, 864 So. 2d 860, 2003 La. App. LEXIS 3685 (Dec. 30, 2003), writ denied by La. 2004-0274, 2004 La. LEXIS 2034 (La. June 18, 2004).

•• Joint Representation. — With the enactment of La. Code Crim. Proc. Ann. art. 517, an affirmative duty has been placed on the trial court in cases of joint representation to advise the defendant of his right to conflict-free representation. State v. Roberts, 864 So. 2d 860, 2003 La. App. LEXIS 3685 (Dec. 30, 2003), writ denied by La. 2004-0274, 2004 La. LEXIS 2034 (La. June 18, 2004).

Failure of the trial court to inquire into the joint representation on the record does not rise to the level of a denial of a defendant’s constitutional right and is subject to a harmless error analysis. State v. Roberts, 864 So. 2d 860, 2003 La. App. LEXIS 3685 (Dec. 30, 2003), writ denied by La. 2004-0274, 2004 La. LEXIS 2034 (La. June 18, 2004).

Defendant who challenges his conviction on the basis he was deprived of his constitutional right to conflict-free representation where the trial court failed to comply with La. Code Crim. Proc. Ann. art. 517 bears the same burden of proof post-verdict that he bore prior to the enactment of art. 517; specifically, he must show an actual conflict existed that adversely affected his counsel’s performance. State v. Roberts, 864 So. 2d 860, 2003 La. App. LEXIS 3685 (Dec. 30, 2003), writ denied by La. 2004-0274, 2004 La. LEXIS 2034 (La. June 18, 2004).

Trial court’s failure to inquire into the joint representation and to advise a defendant of his right to separate representation as required by La. Code Crim. Proc. Ann. art. 517 does not warrant an automatic reversal. State v. Roberts, 864 So. 2d 860, 2003 La. App. LEXIS 3685 (Dec. 30, 2003), writ denied by La. 2004-0274, 2004 La. LEXIS 2034 (La. June 18, 2004).

Actual conflict of interests exists for purposes of relief for a violation of La. Code Crim. Proc. Ann. art. 517 when the defendant proves that his attorney was placed in a situation inherently conducive to divided loyalties; if a defense attorney owes duties to a party whose interests are adverse to those of the defendant, then an actual conflict exists, and the interests of the other client and the defendant are sufficiently adverse if it is shown that the attorney owes a duty to the defendant to take some action that could be detrimental to his other client. State v. Roberts, 864 So. 2d 860, 2003 La. App. LEXIS 3685 (Dec. 30, 2003), writ denied by La. 2004-0274, 2004 La. LEXIS 2034 (La. June 18, 2004).

Denial of defendant’s motion to withdraw his guilty plea based on the trial court’s violation of La. Code Crim. Proc. Ann. art. 517(A) was affirmed where defendant failed to show that an actual conflict existed in his defense counsel’s representation of him and two co-defendants; the joint representation did not deprive defendant of his constitutional right to effective assistance of counsel where defendant failed to show that he was induced to plead guilty to his detriment due to his counsel’s representation of the first co-defendant as defense counsel negotiated a favorable plea agreement for defendant that did not require mandatory jail time, and a second co-defendant was charged with crimes unrelated to the charges against defendant. State v. Roberts, 864 So. 2d 860, 2003 La. App. LEXIS 3685 (Dec. 30, 2003), writ denied by La. 2004-0274, 2004 La. LEXIS 2034 (La. June 18, 2004).

Although the trial court failed to advise three co-defendants of their right to separate representation at trial on kidnapping charges as required under La. Code Crim. Proc. Ann. art. 517, such error was harmless error and did not rise to the level of a denial of constitutional right. State v. Holmes, 791 So. 2d 669, 2001 La. App. LEXIS 1751 (June 27, 2001), writ denied by La. 2001-2194, 817 So. 2d 1142, 2002 La. LEXIS 1999 (La. June 7, 2002), writ denied by La. 2001-2205, 817 So. 2d 1143, 2002 La. LEXIS 2001 (La. June 7, 2002).

Defendant was permitted to withdraw guilty plea to drug charge after sentencing because her attorney, newly retained because of a conflict of interest with her original counsel, originally filed this motion to withdraw the plea prior to sentencing and the judge did not advise defendant of her right to conflict-free representation prior to accepting her plea of guilty under La. Code Crim. Proc. Ann. art. 517. State v. Morris, 729 So. 2d 1141, 1999 La. App. LEXIS 625 (Mar. 10, 1999).

• Appeals

•• Standards of Review

••• Harmless & Invited Errors

•••• General Overview. — Failure of the trial court to inquire into the joint representation on the record does not rise to the level of a denial of a defendant’s constitutional right and is subject to a harmless error analysis. State v. Roberts, 864 So. 2d 860, 2003 La. App. LEXIS 3685 (Dec. 30, 2003), writ denied by La. 2004-0274, 2004 La. LEXIS 2034 (La. June 18, 2004).

LEGAL ETHICS

• Client Relations

•• Conflicts of Interest. — The duty of a Louisiana district court to inquire into the possibility of a conflict of interest in a criminal case when that issue was not brought to its attention was limited to cases where the court knew or reasonably should have known that a particular conflict existed. State v. Lemon, 698 So. 2d 1057, 1997 La. App. LEXIS 2069 (Aug. 20, 1997).

 

TITLE 14-A. PRE-TRIAL MOTIONS

Article

521. Time for filing of pretrial motions.

522. Hearings on motions; audio-visual appearance.

523. Notice for hearing of pretrial motions; dismissal.

Art. 521. Time for filing of pretrial motions.

A. Pretrial motions shall be made or filed within fifteen days after arraignment, unless a different time is provided by law or fixed by the court at arraignment upon a showing of good cause why fifteen days is inadequate.

B. Upon written motion at any time and a showing of good cause, the court shall allow additional time to file pretrial motions.

C. If by pretrial motion the state or the defendant requests discovery or disclosure of evidence favorable to the defendant, then the court shall fix a time by which the state or the defendant shall respond to the motion. (Added by Acts 1978, No. 735, § 1; Amended by Acts 1981, No. 440, § 1; Acts 2012, No. 842, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 842 added the (A) and (B) designations; and added (C).

CROSS REFERENCES

Louisiana Law. — Mental retardation, see La. C.Cr.P. Art. 905.5.1.

Victim’s past sexual behavior in sexual assault cases, see La. C.E. Art. 412.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Possession

•••• General Overview. — La. Code Crim. Proc. Ann. arts. 521 and 703 do not contain a procedural bar to a defendant’s challenge of a trial court’s denial of his motion to suppress evidence. State v. Davis, 841 So. 2d 952, 2003 La. App. LEXIS 476 (Feb. 25, 2003), writ of certiorari denied by La. 2003-0948, 857 So. 2d 516, 2003 La. LEXIS 3284 (La. Nov. 7, 2003).

• Discovery & Inspection

•• Bills of Particulars

••• General Overview. — In a prosecution for 142 counts of theft, before denying the motion for a bill of particulars, the trial court met with counsel and was advised by the prosecutor that compliance with defendant’s untimely motion on the eve of trial would entail an undue amount of work; the prosecutor noted that he had been involved in discussions with defense counsel concerning the case with the result that information including copies of the checks had been provided to defendant upon request, and the State had provided an abbreviated, general answer to the bill-of-particulars motion; the trial court did not commit abuse of discretion by denying defendant’s request for a bill of particulars. State v. Volentine, 565 So. 2d 511, 1990 La. App. LEXIS 1617 (June 20, 1990).

Where defendant did not file his motion for a bill of particulars within the time permitted by law, and he did not show good cause why the time for filing should have been extended, and he did not continue to pursue his motion particularizing his request after its denial, and he was represented by capable counsel at the time that he filed this motion, given these circumstances, the trial court did not abuse its discretion in denying defendant’s pro se motion for a bill of particulars. State v. Ashworth, 554 So. 2d 271, 1989 La. App. LEXIS 2504 (Dec. 13, 1989), writ denied by 561 So. 2d 113, 1990 La. LEXIS 1228 (La. 1990).

•• Discovery by Defendant

••• General Overview. — Trial court properly refused to grant defendant’s motion for discovery as untimely where defendant did not give any reasons for the failure to timely file the motion, had not shown good cause for allowing additional time to file the motion, and made no showing that the granting of the motion was necessary in the interest of justice; defendant’s assignment of error was also foreclosed because the State provided discovery a month before trial. State v. Wall, 452 So. 2d 222, 1984 La. App. LEXIS 8892 (May 30, 1984).

Trial court’s imposition of a deadline for filing motions for inspection and discovery no later than 10 days prior to trial was reasonable and the trial court therefore properly denied a pretrial motion for discovery that was made seven days prior to trial; defendant did not show good cause why additional time should have been allowed. State v. Reed, 378 So. 2d 923, 1979 La. LEXIS 7781 (Dec. 13, 1979).

• Pretrial Motions & Procedures

•• General Overview. — In a drug case, a court did not err by denying defendant’s pre-trial motions where they were untimely on their face because they were filed four months after arraignment, and the court had set a deadline of three weeks for filing motions. State v. Young, 862 So. 2d 312, 2003 La. App. LEXIS 3309 (Dec. 5, 2003), modified by, writ of certiorari denied in part by La. 2004-0029, 872 So. 2d 505, 2004 La. LEXIS 1687 (La. May 14, 2004).

Court rejected defendant’s claim that the right to confront witnesses under La. Const. art. I, § 16 and the right to present a defense were violated based on the trial court’s restrictions on defendant’s cross-examination of the victim, through which defendant sought to cast doubt on the victim’s credibility pursuant to La. Code Crim. Proc. Ann. art. 607(C); no exception to La. Code Evid. Ann. art. 412 existed, there was no evidence that defendant complied with the requirements of art. 412 or La. Code Crim. Proc. Ann. art. 521 in making a proffer of evidence, and counsel was, in spite of the trial court’s restrictions, able to elicit that the victim had sexual relations with someone else. State v. Zeringue, 862 So. 2d 186, 2003 La. App. LEXIS 3277 (Nov. 25, 2003), writ denied by La. 2003-3523, 870 So. 2d 298, 2004 La. LEXIS 1398 (La. Apr. 23, 2004).

Where defendant’s motion for scientific tests to determine if the live sperm recovered from the victim matched his DNA and blood type was made two days before his trial for aggravated rape and kidnapping, it was not timely under La. Code Crim. Proc. Ann. art. 521. State v. Miskell, 676 So. 2d 1092, 1996 La. App. LEXIS 917 (May 15, 1996), writ of certiorari denied by La. 96-1564, 692 So. 2d 369, 1996 La. LEXIS 3598 (La. Dec. 13, 1996).

Trial court properly denied defendant’s motions to suppress evidence collected shortly after he was arrested, because defendant failed to show a valid cause for his delay in filing the motion to suppress until two months after defendant was aware of the evidence the state sought to introduce against him. State v. Hollingsworth, 550 So. 2d 663, 1989 La. App. LEXIS 1513 (Aug. 23, 1989).

Defendant’s motions to quash were properly denied because the motions were untimely; defendant’s motion in one instance was filed some four months after his arraignment for aggravated rape and the second motion was filed more than 20 days after his arraignment for aggravated kidnapping. State v. Williams, 445 So. 2d 1264, 1984 La. App. LEXIS 8016 (Feb. 1, 1984), review denied by 449 So. 2d 1346, 1984 La. LEXIS 8888 (La. 1984).

Trial court did not abuse its discretion in refusing to allow defendant to file a motion to suppress physical evidence after three state witnesses testified at trial because the motion was not timely filed under La. Code Crim. Proc. Ann. art. 521 and the delay in filing a motion was not excusable under La. Code Crim. Proc. Ann. art. 703. State v. Kimbrough, 432 So. 2d 833, 1983 La. LEXIS 10719 (May 23, 1983).

Trial court’s imposition of a deadline for filing motions for inspection and discovery no later than 10 days prior to trial was reasonable and the trial court therefore properly denied a pretrial motion for discovery that was made seven days prior to trial; defendant did not show good cause why additional time should have been allowed. State v. Reed, 378 So. 2d 923, 1979 La. LEXIS 7781 (Dec. 13, 1979).

•• Continuances. — Trial court did not abuse its discretion in denying a continuance pursuant to defendant’s assertion that a continuance for additional time to file pretrial motions should have been allowed after the State dismissed two of the four charges in the bill of information less than three days prior to trial, La. Code Crim. Proc. Ann. art. 521 and 703, when defendant demonstrated no prejudice, all four charges were based on the same set of facts, and there was no error in denying defendant’s motion to suppress statements when it was not filed timely. State v. Trahan, 416 So. 2d 65, 1982 La. LEXIS 12520 (June 21, 1982).

•• Disqualification & Recusal. — Defendant’s motion to recuse the district attorney was properly denied because the motion was untimely on its face and defendant, who was represented at all times by counsel, did not allege or show good cause why he should have been allowed to file the motion untimely. State v. Williams, 788 So. 2d 515, 2001 La. App. LEXIS 1235 (May 9, 2001), writ denied by La. 2001-1813, 815 So. 2d 832, 2002 La. LEXIS 1556 (La. May 10, 2002).

•• Suppression of Evidence. — La. Code Crim. Proc. Ann. arts. 521 and 703 do not contain a procedural bar to a defendant’s challenge of a trial court’s denial of his motion to suppress evidence. State v. Davis, 841 So. 2d 952, 2003 La. App. LEXIS 476 (Feb. 25, 2003), writ of certiorari denied by La. 2003-0948, 857 So. 2d 516, 2003 La. LEXIS 3284 (La. Nov. 7, 2003).

Trial court properly denied defendant’s motions to suppress evidence collected shortly after he was arrested, because defendant failed to show a valid cause for his delay in filing the motion to suppress until two months after defendant was aware of the evidence the state sought to introduce against him. State v. Hollingsworth, 550 So. 2d 663, 1989 La. App. LEXIS 1513 (Aug. 23, 1989).

Where defendant made a blanket motion to suppress all of his custodial statements, the motion was denied, and the State later informed defendant that it was going to offer a specific statement into evidence, the trial court did not err when it admitted the statement on the grounds that, although defendant did not seek a second suppression hearing, one was conducted, defendant was not prejudiced, and the statement was freely and voluntarily given. State v. Harrison, 471 So. 2d 1088, 1985 La. App. LEXIS 8993 (June 26, 1985).

Trial court did not abuse its discretion in refusing to allow defendant to file a motion to suppress physical evidence after three state witnesses testified at trial because the motion was not timely filed under La. Code Crim. Proc. Ann. art. 521 and the delay in filing a motion was not excusable under La. Code Crim. Proc. Ann. art. 703. State v. Kimbrough, 432 So. 2d 833, 1983 La. LEXIS 10719 (May 23, 1983).

• Guilty Pleas

•• Knowing & Intelligent Requirement. — Where defendant knowingly, intelligently and voluntarily waived his right to trial by jury under La. Code Crim. Proc. Ann. arts. 521 and 780A and B, he was convicted of three counts of armed robbery. State v. Abbott, 634 So. 2d 911, 1994 La. App. LEXIS 414 (Feb. 28, 1994).

• Juries & Jurors

•• Challenges to Jury Venire

••• General Overview. — Although defendant objected to the venire, his objection came after the jury panel had been selected and sworn and was, therefore, untimely under the requirements of La. Code Crim. Proc. Ann. arts. 521, 532(9), and 535(C). State v. Williams, 610 So. 2d 991, 1992 La. App. LEXIS 3713 (Nov. 23, 1992).

• Trials

•• Judicial Discretion. — Trial court’s imposition of a deadline for filing motions for inspection and discovery no later than 10 days prior to trial was reasonable and the trial court therefore properly denied a pretrial motion for discovery that was made seven days prior to trial; defendant did not show good cause why additional time should have been allowed. State v. Reed, 378 So. 2d 923, 1979 La. LEXIS 7781 (Dec. 13, 1979).

• Appeals

•• Reviewability

••• Preservation for Review

•••• General Overview. — Assuming an indictment was not endorsed “a true bill” as required by La. Code. Crim. Proc. Ann. art. 533(5) ad as appeared from the record on errors patent review, this error was a defect in form only, was insufficient under La. Code Crim. Proc. Ann. art. 487 to invalidate the indictment, and defendant’s failure to object to the defect waived the error per La. Code Crim. Proc. Ann. art. 521, 535. State v. Porche, 780 So. 2d 1152, 2001 La. App. LEXIS 315 (Feb. 14, 2001).

Although defendant objected to the venire, his objection came after the jury panel had been selected and sworn and was, therefore, untimely under the requirements of La. Code Crim. Proc. Ann. arts. 521, 532(9), and 535(C). State v. Williams, 610 So. 2d 991, 1992 La. App. LEXIS 3713 (Nov. 23, 1992).

••• Waiver

•••• General Overview. — Pursuant to La. Code Crim. Proc. Ann. arts. 521 and 535(C), defendant failed to file a motion to quash before trial, instead he challenged the jury venire for the first time in his motion for new trial, a result, the objection to the jury venire was raised too late in the trial court and on appeal. State v. Bruce, 477 So. 2d 817, 1985 La. App. LEXIS 9955 (Oct. 10, 1985).

TREATISES AND LAW REVIEWS

Louisiana Treatises. — Louisiana Code of Evidence Practice Guide Article 412 > CHAPTER 4. RELEVANCY AND ITS LIMITS > Article 412. Victim’s Past Sexual Behavior in Sexual Assault Cases.

Louisiana Code of Evidence Practice Guide Appendix 1 > APPENDIX > APPENDIX 1 LOUISIANA CODE OF EVIDENCE.

Louisiana Code of Evidence Practice Guide Appendix 3 > APPENDIX > APPENDIX 3 FORMS.

Louisiana Law Reviews. — Article: Human Rights Aspects of the Prisoner Transfer in a Comparative Perspective. 53 La. L. Rev. 1043 (March, 1993).

Art. 522. Hearings on motions; audio-visual appearance.

A. If provided by local rule of the court, a defendant’s appearance at the seventy-two hour hearing and the initial setting of bail may be by simultaneous transmission through audio-visual electronic equipment.

B. If provided by local rule of the court and approved by the defense counsel, a defendant’s appearance at any pretrial motion or at any hearing on a pretrial motion, except as provided in Paragraph A of this Article, may be by simultaneous transmission through audio-visual electronic equipment. (Acts 1997, No. 1015, § 1.)

Art. 523. Notice for hearing of pretrial motions; dismissal.

A. When the court sets a date for a contradictory hearing of any pretrial motion filed by the defendant, in addition to any other method of service provided for by law, notice of the date of such hearing may be served upon the defendant by mailing notice to the counsel of record.

B. Failure of a defendant who is not incarcerated, or failure of his attorney, to appear for the hearing of a pretrial motion filed by the defendant shall be grounds for dismissal by the court.

C. On oral or written motion of the district attorney, the court may dismiss the defendant’s pretrial motion upon either of the following:

(1) The second failure to appear by the defendant or his counsel, after actual notice, for the hearing of a pretrial motion filed by the defendant, when the hearing for such motion was previously reset due to the defendant’s failure to appear on the date that the hearing was originally set.

(2) The first failure to appear by the defendant or his counsel, after actual notice, for the hearing of a pretrial motion filed by the defendant, when the defendant has previously failed to appear in court for any other proceeding in the case. (Acts 2010, No. 713, § 1, eff. Aug. 15, 2010.)

 

TITLE 15. MOTION TO QUASH

Article

531. Motion to quash; nature of motion.

532. General grounds for motion to quash.

533. Special grounds for motion to quash grand jury indictment.

534. Special grounds for motion to quash information.

535. Time to file motion to quash.

536. Form and contents of motion to quash; place to file.

537. Trial of issues arising on motion to quash.

538. Effect of sustaining motion to quash.

Art. 531. Motion to quash; nature of motion.

All pleas or defenses raised before trial, other than mental incapacity to proceed, or pleas of “not guilty” and of “not guilty and not guilty by reason of insanity,” shall be urged by a motion to quash.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Arts. 531-535 adopt the procedure of A.L.I. Code of Criminal Procedure,§§209, 210, whereby the motion to quash is an all embracive plea. Demurrers and all special preliminary pleas, such as former jeopardy, improper venue, and time limitations are eliminated; and the preliminary defenses formerly available under such pleas are to be raised by the motion to quash. Art. 532. This simplified method of raising preliminary objections to the charge has many advantages over the multi-labeled pleas in the 1928 Louisiana Code of Criminal Procedure.

(b) The demurrer to the indictment, provided by Art. 285 of the 1928 Code, served no useful purpose, for the same objection could also be raised under Art. 286 by a motion to quash for a defect apparent upon the face of the indictment. Thus, the separate demurrer is omitted in favor of raising all such objections by the motion to quash. The demurrer provided by Art. 285 of the 1928 Code was not merely an unnecessary plea, it actually resulted in confusion. Although matters raised by demurrer could also be urged by a motion to quash the converse was not true. Objections not appearing on the face of the indictment could be raised by a motion to quash, but not by demurrer. The resultant difficulty is illustrated by State v. Aenspacker, 130 La. 717, 58 So. 520 (1912). In that case an information charged the defendant with perjury committed during the Whitaker trial. Defense counsel’s demurrer was based upon the contention that the Whitaker trial was invalid because the court was without jurisdiction, and thus the commission of perjury was impossible. Since the lack of jurisdiction in the Whitaker case did not appear on the face of the indictment, it could not be urged by demurrer which would lie only for defects which appear upon the face of the pleadings. In short, the defendant had chosen the wrong form of preliminary plea-he had filed a demurrer when he should have moved to quash. Demurrers have become obsolete. See Orfield, Criminal Procedure From Arrest to Appeal 271 (1947).

(c) Motions which do not constitute “pleas or defenses” are governed by other Titles of this Code. Examples of such other motions are motions for a bill of particulars, for change of venue, for a continuance, or for recusation of the trial judge.

(d) Art. 261 of the 1928 Louisiana Code of Criminal Procedure listed “former jeopardy” as a plea to the merits, along with the basic defenses of “not guilty” and “insanity.” Under Art. 532 below, double jeopardy is raised by a motion to quash if raised at the arraignment. The defense of double jeopardy, like the defense of time limitations, is determined by the trial judge. When it is urged prior to trial, it is most conveniently presented as a ground for the all-embracive preliminary motion to quash. Both double jeopardy and time limitations are defenses which may be raised at any time, but only once. When raised during or after the trial, those defenses will be urged by other motions setting forth the defenses and will be disposed of in conformity with appropriate provisions of Title XVII, Time Limitations, or Title XVIII, Double Jeopardy, respectively.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Criminal Process

•••• Assistance of Counsel. — A defendant charged with third offense operating a vehicle while intoxicated was entitled, pursuant to a motion filed under La. Code Crim. Proc. Ann. art. 531, to have his indictment quashed, because the guilty pleas he entered to the predicate offenses were constitutionally deficient in that the State failed to meet its burden of showing that defendant was represented by counsel, a right guaranteed by La. Const. art. I, § 13. State v. Boudreaux, 756 So. 2d 505, 2000 La. App. LEXIS 216 (Feb. 16, 2000).


CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Possession

•••• General Overview. — Where defendant was found guilty of possession of a controlled dangerous substance, cocaine, second offense in violation of La. Rev. Stat. Ann. §§ 40:967(C) and 40:982, because his prior conviction for possession of a controlled dangerous substance was used only once to support his status conviction and was not included in the chain of convictions used in the subsequent habitual offender proceeding under La. Rev. Stat. Ann. § 15:529.1(D)(1)(a), defendant’s position that the State was trying to enhance the penalty as a third offender using a conviction that had already been enhanced was incorrect; therefore, the trial court properly denied defendant’s motion to quash the habitual offender bill. State v. Iverson, 855 So. 2d 835, 2003 La. App. LEXIS 2515 (Sept. 24, 2003), writ denied by La. 2003-2950, 872 So. 2d 510, 2004 La. LEXIS 1744 (La. May 14, 2004).

•• Crimes Against Persons

••• Robbery

•••• General Overview. — Trial judge properly denied defendant’s motion to quash in his trial for armed robbery where defendant raised no issue regarding the sufficiency of the bill of information, nor did he argue that the bill of information was defective in failing to advise him of the specific crime with which he was charged, or that it failed to charge a valid offense; rather, the issues raised in defendant’s motion to quash related solely to his guilt or innocence and because those issues are factual matters that related to the merits of the case, they were not properly raised in a motion to quash. State v. Billard, 852 So. 2d 1069, 2003 La. App. LEXIS 2217 (July 29, 2003), writ denied by La. 2003-2437, 865 So. 2d 739, 2004 La. LEXIS 415 (La. Feb. 6, 2004).

•• Fraud

••• General Overview. — Trial court properly denied defendant’s motion to quash a charge of issuing worthless checks arising from defendant’s issuance of checks to guarantee payment of future gaming debts; defendant’s contention that the State was precluded from enforcing defendant’s debt in a criminal action under La. Civ. Code Ann. art. 2983, which prohibited the collection of a gaming debt, was meritless because the acceptance of personal checks by a casino was not prohibited by the Gaming Control Law, La. Rev. Stat. Ann. § 27:1 et seq., and the public policy behind the law was satisfied. State v. Dean, 748 So. 2d 57, 1999 La. App. LEXIS 2996 (Nov. 3, 1999), writ denied by La. 1999-3413, 762 So. 2d 1101, 2000 La. LEXIS 1495 (La. May 26, 2000).

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — Burden shifting principles set forth in State v. Shelton apply to the recidivist portion of the driving while intoxicated (DWI) statute, La. Rev. Stat. Ann. § 14:98, so when a defendant collaterally attacks a prior DWI guilty plea by a motion to quash, the state bears the initial burden of submitting sufficient evidence of the existence of the prior guilty plea and that the plea was counseled; if the state meets this burden, the defendant must then produce affirmative evidence showing an infringement of his rights or a procedural irregularity in the taking of the plea, and if the defendant is able to do this, then the burden shifts to the state to prove the constitutionality of the plea. State v. Nabak, 864 So. 2d 758, 2003 La. App. LEXIS 3687 (Dec. 30, 2003).

Trial court erred in denying defendant’s motion to quash, and defendant’s conviction of driving while intoxicated (DWI), third offense, was reversed where the evidence offered by the state in support of the predicate guilty pleas showed that defendant was not represented by counsel, was advised of his right to counsel and waived that right, but no additional evidence was presented by which to evaluate whether the waivers were made knowingly and intelligently; the state failed to prove a knowing and intelligent waiver of counsel in each of the two predicate guilty pleas where, in the case of the Mississippi guilty plea, there was no indication that defendant met with the district attorney or that a favorable sentence was received as the result of a plea bargain, and in the case of the Louisiana guilty plea, a minute entry indicated that defendant was originally charged with DWI and driving without a license and the license charge was dismissed, but there was no indication from the record how or why the dismissal of the second charge occurred. State v. Nabak, 864 So. 2d 758, 2003 La. App. LEXIS 3687 (Dec. 30, 2003).

Where defendant pled guilty to two counts of a third offense of operating a vehicle while intoxicated, and one of defendant’s previous offenses occurred in 1994, defendant alleged that the 1994 guilty plea was invalid where defendant was told that the guilty plea would be cleansed in five years; the waiver of rights form, however, did not inform defendant that the conviction would be cleansed within five years and the cleansing period was 10 years and not five, thus, defendant failed to meet the burden of showing that there was an infringement of defendant’s rights or a procedural irregularity in the taking of the 1994 guilty plea and defendant’s motion to quash was properly denied. State v. Isidore, 845 So. 2d 1123, 2003 La. App. LEXIS 1212 (Apr. 29, 2003).

Where defendant pled guilty to two counts of a third offense of operating a vehicle while intoxicated, and one of defendant’s previous offenses occurred in 1999, advising defendant of the right to compulsory process was not a constitutional component of a guilty plea; where defendant failed to produce any affirmative evidence showing an infringement of defendant’s rights or a procedural irregularity in the taking of the 1999 predicate guilty plea, defendant failed to meet defendant’s burden and the trial judge properly denied defendant’s motion to quash. State v. Isidore, 845 So. 2d 1123, 2003 La. App. LEXIS 1212 (Apr. 29, 2003).

• Search & Seizure

•• Warrantless Searches

••• General Overview. — Under La. Code Crim. Proc. Ann. arts. 531-534, a motion to quash the indictment is not a proper remedy for an unconstitutional search and seizure; under La. Code Crim. Proc. Ann. art. 703, the motion to suppress is the proper vehicle to raise the unconstitutionality of the search and seizure. State v. Barnes, 257 LA. 1017, 245 So. 2d 159, 1970 La. LEXIS 3658 (June 29, 1970).

• Accusatory Instruments

•• Dismissal

••• General Overview. — Defendant’s motion to quash a bill of information or limit the manslaughter prosecution was the improper procedural vehicle to attack a manslaughter charge under La. Rev. Stat. Ann. § 14:31(2)(b) because the motion was essentially a mechanism by which to raise matters which did not go to the merits of the charge while defendant used the motion to argue that defendant had a valid defense to the indictment as written; therefore, the trial court did not err by denying the motion to quash, and defendant’s manslaughter and attempted second-degree murder convictions were affirmed. State v. Jordan, 774 So. 2d 267, 2000 La. App. LEXIS 2537 (Oct. 18, 2000), writ denied by La. 2001-3329, 801 So. 2d 363, 2001 La. LEXIS 3071 (La. Nov. 9, 2001).

Defendant’s motion to quash the unauthorized entry and burglary charges against him was erroneously granted when the allegations of a valid defense contained in the defendant’s motion related solely to his guilt or innocence as to the charges, which was a question for trial and could not be considered by a motion to quash the bill of information. State v. Inchaustequi, 700 So. 2d 884, 1997 La. App. LEXIS 2243 (Sept. 17, 1997).

•• Indictments

••• General Overview. — Trial court erred in quashing an indictment against defendant for battery upon a police officer on the basis that La. Rev. Stat. Ann. § 14:34.2 was unconstitutionally vague under La. Const. art. V, § 5(D); the ruling was premature because the trial court quashed the indictment before any evidence was presented. State v. Boyd, 710 So. 2d 1074, 1998 La. LEXIS 975 (Apr. 14, 1998).

• Pretrial Motions & Procedures. — Defendant’s use of a motion to quash was a valid method to attack prior convictions of driving while intoxicated, used to enhance a third charge, where the defendant claimed he had not been informed of his constitutional rights before entering guilty pleas; the motion focused on the constitutional validity of the convictions, not the merits of the charge, and such a pre-trial determination might allow for efficient disposal of questions potentially impacting the integrity of the predicate offenses used for enchancement. State v. Moten, 748 So. 2d 1210, 1999 La. App. LEXIS 3337 (Nov. 30, 1999).

•• General Overview. — Trial judge properly denied defendant’s motion to quash in his trial for armed robbery where defendant raised no issue regarding the sufficiency of the bill of information, nor did he argue that the bill of information was defective in failing to advise him of the specific crime with which he was charged, or that it failed to charge a valid offense; rather, the issues raised in defendant’s motion to quash related solely to his guilt or innocence and because those issues are factual matters that related to the merits of the case, they were not properly raised in a motion to quash. State v. Billard, 852 So. 2d 1069, 2003 La. App. LEXIS 2217 (July 29, 2003), writ denied by La. 2003-2437, 865 So. 2d 739, 2004 La. LEXIS 415 (La. Feb. 6, 2004).

Under La. Code Crim. Proc. Ann. art. 531, defendant properly brought a motion to quash the bill of information, because the issues raised by the defendant in the motion to quash did not go to the merits of the case, but rather focused on the constitutional validity of his prior DWI conviction. State v. Pertuit, 734 So. 2d 144, 1999 La. App. LEXIS 1257 (Apr. 27, 1999).

Motions to quash an indictment must raise all pleas and defenses, and be brought pretrial in accordance with La. Code Crim. Proc. Ann. arts. 531 through 534. State v. Diaz, 708 So. 2d 1192, 1998 La. App. LEXIS 230 (Feb. 25, 1998), writ denied by La. 98-0799, 724 So. 2d 755, 1998 La. LEXIS 2782 (La. Sept. 18, 1998).

•• Dismissal. — A defendant charged with third offense operating a vehicle while intoxicated was entitled, pursuant to a motion filed under La. Code Crim. Proc. Ann. art. 531, to have his indictment quashed, because the guilty pleas he entered to the predicate offenses were constitutionally deficient in that the State failed to meet its burden of showing that defendant was represented by counsel, a right guaranteed by La. Const. art. I, § 13. State v. Boudreaux, 756 So. 2d 505, 2000 La. App. LEXIS 216 (Feb. 16, 2000).

State waived any objection to the propriety of the grounds raised in defendant’s motion to quash by agreeing that such grounds could be presented for review as part of his Crosby plea. State v. Dean, 748 So. 2d 57, 1999 La. App. LEXIS 2996 (Nov. 3, 1999), writ denied by La. 1999-3413, 762 So. 2d 1101, 2000 La. LEXIS 1495 (La. May 26, 2000).

In defendant’s pleas of guilty to one count of first degree murder and one count of second degree murder, the trial court had properly denied defendant’s motion to quash the indictment of a first degree murder charge that had been pled down to second degree murder under La. Code Crim. Proc. Ann. arts. 531 to 534. State v. Thomas, 683 So. 2d 1272, 1996 La. App. LEXIS 2590 (Oct. 30, 1996), writ of certiorari denied by La. 96-2844, 692 So. 2d 1081, 1997 La. LEXIS 1244 (La. Apr. 25, 1997).

Motion to quash is used to raise, prior to trial, all pleas or defenses other than mental incapacity to proceed or pleas of “not guilty” and of “not guilty by reason of insanity.” State v. Berthelot, 487 So. 2d 639, 1986 La. App. LEXIS 6580 (Apr. 11, 1986).

Trial court erred by sustaining defendant’s motion to quash the state’s bill of information on the basis of factual evidence introduced at a preliminary hearing which tended to prove that defendant did not use mace in a manner likely to cause death or great bodily harm. State v. Rembert, 312 So. 2d 282, 1975 La. LEXIS 5094 (Apr. 24, 1975).

•• Suppression of Evidence. — Under La. Code Crim. Proc. Ann. arts. 531-534, a motion to quash the indictment is not a proper remedy for an unconstitutional search and seizure; under La. Code Crim. Proc. Ann. art. 703, the motion to suppress is the proper vehicle to raise the unconstitutionality of the search and seizure. State v. Barnes, 257 LA. 1017, 245 So. 2d 159, 1970 La. LEXIS 3658 (June 29, 1970).

• Guilty Pleas

•• General Overview. — Motion to quash is essentially a mechanism to urge pre-trial pleas, that is, pleas which do not go to the merits of the charge; at a hearing on a motion to quash, evidence is limited to procedural matters and the question of factual guilt or innocence is not before the court. State v. Lowry, 762 So. 2d 1275, 2000 La. App. LEXIS 1722 (June 27, 2000), remanded by La. App. 01-111, 791 So. 2d 765, 2001 La. App. LEXIS 1710 (La.App. 5 Cir. June 27, 2001).

•• Admissibility at Trial. — Where defendant pled guilty to two counts of a third offense of operating a vehicle while intoxicated, and one of defendant’s previous offenses occurred in 1994, defendant alleged that the 1994 guilty plea was invalid where defendant was told that the guilty plea would be cleansed in five years; the waiver of rights form, however, did not inform defendant that the conviction would be cleansed within five years and the cleansing period was 10 years and not five, thus, defendant failed to meet the burden of showing that there was an infringement of defendant’s rights or a procedural irregularity in the taking of the 1994 guilty plea and defendant’s motion to quash was properly denied. State v. Isidore, 845 So. 2d 1123, 2003 La. App. LEXIS 1212 (Apr. 29, 2003).

Where defendant pled guilty to two counts of a third offense of operating a vehicle while intoxicated, and one of defendant’s previous offenses occurred in 1999, advising defendant of the right to compulsory process was not a constitutional component of a guilty plea; where defendant failed to produce any affirmative evidence showing an infringement of defendant’s rights or a procedural irregularity in the taking of the 1999 predicate guilty plea, defendant failed to meet defendant’s burden and the trial judge properly denied defendant’s motion to quash. State v. Isidore, 845 So. 2d 1123, 2003 La. App. LEXIS 1212 (Apr. 29, 2003).

•• Enforcement of Plea Agreements. — Motion to quash is the proper vehicle to challenge the constitutional validity of a prior DWI guilty plea. State v. Lowry, 762 So. 2d 1275, 2000 La. App. LEXIS 1722 (June 27, 2000), remanded by La. App. 01-111, 791 So. 2d 765, 2001 La. App. LEXIS 1710 (La.App. 5 Cir. June 27, 2001).

•• Knowing & Intelligent Requirement. — Trial court erred in denying defendant’s motion to quash, and defendant’s conviction of driving while intoxicated (DWI), third offense, was reversed where the evidence offered by the state in support of the predicate guilty pleas showed that defendant was not represented by counsel, was advised of his right to counsel and waived that right, but no additional evidence was presented by which to evaluate whether the waivers were made knowingly and intelligently; the state failed to prove a knowing and intelligent waiver of counsel in each of the two predicate guilty pleas where, in the case of the Mississippi guilty plea, there was no indication that defendant met with the district attorney or that a favorable sentence was received as the result of a plea bargain, and in the case of the Louisiana guilty plea, a minute entry indicated that defendant was originally charged with DWI and driving without a license and the license charge was dismissed, but there was no indication from the record how or why the dismissal of the second charge occurred. State v. Nabak, 864 So. 2d 758, 2003 La. App. LEXIS 3687 (Dec. 30, 2003).

• Counsel

•• Effective Assistance

••• Pleas. — A defendant charged with third offense operating a vehicle while intoxicated was entitled, pursuant to a motion filed under La. Code Crim. Proc. Ann. art. 531, to have his indictment quashed, because the guilty pleas he entered to the predicate offenses were constitutionally deficient in that the State failed to meet its burden of showing that defendant was represented by counsel, a right guaranteed by La. Const. art. I, § 13. State v. Boudreaux, 756 So. 2d 505, 2000 La. App. LEXIS 216 (Feb. 16, 2000).

• Juries & Jurors

•• Challenges to Jury Venire

••• Fair Cross-Section Challenges

•••• General Overview. — Defendant waived his objection to jury’s composition, namely that it lacked a fair cross-section of women, because he failed to file a motion to quash the venire as required by former La. Code Crim. Proc. Ann. art. 353(B) and (C) (now La. Code Crim. Proc. Ann. art. 531); hence, on appeal from his conviction for armed robbery, the court affirmed the conviction and sentence. State v. Smith, 332 So. 2d 459, 1976 La. LEXIS 4172 (May 17, 1976).

• Trials

•• Burdens of Proof

••• General Overview. — Burden shifting principles set forth in State v. Shelton apply to the recidivist portion of the driving while intoxicated (DWI) statute, La. Rev. Stat. Ann. § 14:98, so when a defendant collaterally attacks a prior DWI guilty plea by a motion to quash, the state bears the initial burden of submitting sufficient evidence of the existence of the prior guilty plea and that the plea was counseled; if the state meets this burden, the defendant must then produce affirmative evidence showing an infringement of his rights or a procedural irregularity in the taking of the plea, and if the defendant is able to do this, then the burden shifts to the state to prove the constitutionality of the plea. State v. Nabak, 864 So. 2d 758, 2003 La. App. LEXIS 3687 (Dec. 30, 2003).

• Sentencing

•• Guidelines

••• Adjustments & Enhancements

•••• Criminal History

••••• Prior Felonies. — Where defendant was found guilty of possession of a controlled dangerous substance, cocaine, second offense in violation of La. Rev. Stat. Ann. §§ 40:967(C) and 40:982, because his prior conviction for possession of a controlled dangerous substance was used only once to support his status conviction and was not included in the chain of convictions used in the subsequent habitual offender proceeding under La. Rev. Stat. Ann. § 15:529.1(D)(1)(a), defendant’s position that the State was trying to enhance the penalty as a third offender using a conviction that had already been enhanced was incorrect; therefore, the trial court properly denied defendant’s motion to quash the habitual offender bill. State v. Iverson, 855 So. 2d 835, 2003 La. App. LEXIS 2515 (Sept. 24, 2003), writ denied by La. 2003-2950, 872 So. 2d 510, 2004 La. LEXIS 1744 (La. May 14, 2004).

• Appeals

•• Reviewability

••• Preservation for Review

•••• General Overview. — State waived any objection to the propriety of the grounds raised in defendant’s motion to quash by agreeing that such grounds could be presented for review as part of his Crosby plea. State v. Dean, 748 So. 2d 57, 1999 La. App. LEXIS 2996 (Nov. 3, 1999), writ denied by La. 1999-3413, 762 So. 2d 1101, 2000 La. LEXIS 1495 (La. May 26, 2000).

GOVERNMENTS

• State & Territorial Governments

•• Gaming & Lotteries. — Trial court properly denied defendant’s motion to quash a charge of issuing worthless checks arising from defendant’s issuance of checks to guarantee payment of future gaming debts; defendant’s contention that the State was precluded from enforcing defendant’s debt in a criminal action under La. Civ. Code Ann. art. 2983, which prohibited the collection of a gaming debt, was meritless because the acceptance of personal checks by a casino was not prohibited by the Gaming Control Law, La. Rev. Stat. Ann. § 27:1 et seq., and the public policy behind the law was satisfied. State v. Dean, 748 So. 2d 57, 1999 La. App. LEXIS 2996 (Nov. 3, 1999), writ denied by La. 1999-3413, 762 So. 2d 1101, 2000 La. LEXIS 1495 (La. May 26, 2000).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Trial Procedure. 44 La. L. Rev. 301 (November, 1983).


Art. 532. General grounds for motion to quash.

A motion to quash may be based on one or more of the following grounds:

(1) The indictment fails to charge an offense which is punishable under a valid statute.

(2) The indictment fails to conform to the requirements of Chapters 1 and 2 of Title XIII. In such case the court may permit the district attorney to amend the indictment to correct the defect.

(3) The indictment is duplicitous or contains a misjoinder of defendants or offenses. In such case the court may permit the district attorney to sever the indictment into separate counts or separate indictments.

(4) The district attorney failed to furnish a sufficient bill of particulars when ordered to do so by the court. In such case the court may overrule the motion if a sufficient bill of particulars is furnished within the delay fixed by the court.

(5) A bill of particulars has shown a ground for quashing the indictment under Article 485.

(6) Trial for the offense charged would constitute double jeopardy.

(7) The time limitation for the institution of prosecution or for the commencement of trial has expired.

(8) The court has no jurisdiction of the offense charged.

(9) The general venire or the petit jury venire was improperly drawn, selected, or constituted.

(10) The individual charged with a violation of the Uniform Controlled Dangerous Substances Law has a valid prescription for that substance. (Acts 2009, No. 265, § 2, eff. Aug. 15, 2009.)

2009 Amendments. — The 2009 amendment by No. 265 added (10).

COMMENTARY

Louisiana Official Revision Comments

1966. — This article follows the pattern of Sec. 210(1) of the A.L.I. Code in specifying the general grounds upon which the motion to quash may be urged. The grounds are applicable to all methods of charging an offense. The term “indictment” is employed in the broad sense to include information and affidavit. Art. 934(6). Accord: Former R.S. 15:216.

Ground (1), that the indictment fails to charge a valid offense, is a defect that could be raised either by demurrer or motion to quash under the 1928 Louisiana Code. To have a valid trial it is sacramental that an offense (punishable under a valid statute or ordinance) be charged. The Commentary to A.L.I. Code,§210(1) (a) lists nineteen states that have statutory statements of this basic rule. The term “statute” is defined in Art. 934(11) to include local ordinances.

Ground (2) is that there is a defect in the form or contents of the indictment. The A.L.I. Commentary to Sec. 210 lists sixteen states that have provisions allowing a motion to quash if the indictment or information “does not substantially conform to the requirements of the code.” To avoid setting aside indictments, and delaying a prompt trial of the case because of such formal defects, the court is authorized to permit the district attorney to amend the indictment to correct the defect, and overrule the motion. This saving provision is similar to Art. 284 of the 1928 Louisiana Code of Criminal Procedure.

Ground (3), duplicity or misjoinder, carries forward the rule of Art. 495 that objections of duplicity and misjoinder shall be urged only by a motion to quash the indictment. These provisions are more comprehensive than Art. 221 of the 1928 Code, in that the motion to quash is expressly made applicable to objections of misjoinder of offenses, as well as to duplicity. These objections, aimed at multifariousness in the indictment or counts thereof, are of a similar nature and should be urged in the same manner. Actually, they have been so treated under the 1928 Code, despite the fact that there was no provision as to when or how misjoinder should be raised. The effects of a severance are governed by the general provisions of Art. 705. The saving provision, authorizing a severance, is in conformity with Art. 252 of the 1928 Code of Criminal Procedure.

Ground (4), the failure of the district attorney to furnish a sufficient bill of particulars, is essential to the defendant’s constitutional right to be informed of the nature of the charge against him, especially when the short form of indictment is used. This provision is taken from the A.L.I. Code,§210(1) (b).

The second sentence is added to enable the court, in its discretion, to avoid the dilatory effect of quashing the indictment or information if a sufficient bill is promptly furnished.

Ground (5). It is well settled that the bill of particulars is not part of the indictment and “cannot change the offense charged or in any way aid an indictment or information fundamentally bad.” State v. Bienvenu, 207 La. 859, 865, 22 So.2d 196, 198 (1945). However, there is no practical justification for going to trial upon an indictment in a case where the state has filed a bill of particulars showing that the offense charged was not committed, that the offense was not committed by the defendant, or that the time limitations have run. This is a situation that was not provided for in the 1928 Louisiana Code of Criminal Procedure. However, the Louisiana Supreme Court, in State v. Masino, 214 La. 744, 38 So.2d 622 (1949), broadly interpreted the motion to quash to afford relief where insufficiency of the charge was brought out in the bill of particulars. Art. 485 covers any case where the bill of particulars shows an affirmative defense to the crime. Under Art. 485, such an indictment is to be quashed unless the defect is cured by another bill of particulars.

Ground (6). Under Art. 594 double jeopardy may be raised at any time, but only once, and is tried by the court alone. Where this defense is raised before trial it is logically treated as a ground for a motion to quash the indictment. It is not a plea going to guilt or innocence, such as the plea of not guilty and the plea of insanity at the time of the crime, with which it was bracketed in Art. 261 of the 1928 Louisiana Code of Criminal Procedure. The A.L.I. Code,§210(1)(f), similarly provides for urging double jeopardy by a motion to quash.

Ground (7). The method of raising before trial, the running of time limitations, was not provided in the 1928 Code, but the defense was usually urged by a special plea of prescription. State v. Hayes, 162 La. 917, 111 So. 327 (1927). It is consistent with the nature of the motion to quash, and a logical implementation of the time limitations provisions, that the expiration of time limitations should, if raised before trial, be urged by a motion to quash.

Ground (8), lack of jurisdiction of the offense charged, is a universally recognized ground for a motion to quash, and the statement of this ground is taken from Sec. 210(1)(h) of the A.L.I. Code. It covers a wide variety of situations, such as the court’s lack of jurisdiction because of improper venue, or because the crime is not a Louisiana crime, or because the particular tribunal does not have sufficient jurisdictional stature (as the city court’s constitutional lack of authority to try felony cases).

When improper venue or lack of jurisdiction is raised by a motion to quash, it will be determined by the trial judge. However, even if the motion to quash is overruled, under the Louisiana rule proof of venue is part of the state’s case, which must be established before the jury. State v. International Paper Co., 201 La. 870, 875, 10 So.2d 685, 686 (1942), where the Louisiana Supreme Court stated, “The defendant by testing the question of venue before going to trial does not relieve the district attorney of the burden of proving beyond a reasonable doubt on the trial of the case that the offense was committed within the parish where the prosecution is had.” See Art. 615.
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LEGAL ETHICS

• Legal Services Marketing

•• Direct Contact With Prospective Clients

CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Double Jeopardy. — Where defendant had orally moved to quash an armed robbery count, which was denied, and defendant did not file a motion to quash either an aggravated burglary or armed robbery charge on double jeopardy grounds under La. Const. art. I, § 15, although double jeopardy was usually raised in a pretrail motion to quash, it could be raised at any time, but only once, pursuant to La. Code Crim. Proc. Ann. arts. 532(a) and 594, so assignment of the error regarding double jeopardy was properly before the appellate court on appeal. State v. Lefeure, 778 So. 2d 744, 2001 La. App. LEXIS 40 (Jan. 30, 2001), writ denied by La. 2001-1440, 797 So. 2d 669, 2001 La. LEXIS 2664 (La. Sept. 21, 2001).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — Although defendant provided the money for the methylenedioxymethamphetamine (ecstasy), the facts showed that the deceased was a joint participant in the transaction because she shared in the right to control the drugs that were purchased, and thus, the State’s allegations did not support a finding that defendant’s actions went beyond those of a mere purchaser and consumer; therefore, pursuant to La. Const. art. I, § 13 and La. Code Crim. Proc. Ann. arts. 464, 484, 485, and 532(1) and (5), the trial court’s decision, granting of defendant’s motion to quash the indictment charging defendant with the second degree murder of the deceased by distributing a controlled substance to her which caused her death, in violation of La. Rev. Stat. Ann. § 14:30.1(A)(3), and with possession with intent to distribute a Schedule I controlled dangerous substance, in violation of La. Rev. Stat. Ann. § 40:966(A)(1), was affirmed. State v. Corbett, 879 So. 2d 151, 2004 La. App. LEXIS 770 (Apr. 2, 2004), reversed by, remanded by La. 04-1124, 888 So. 2d 764, 2004 La. LEXIS 3289 (La. Nov. 15, 2004).

While the State had lost the marijuana that defendant had been accused of distributing in his indictment for distribution of marijuana, La. Rev. Stat. Ann. § 40:966(A), the trial court could not quash the indictment based on loss of evidence because it would have amounted to a determination that the State, without that evidence, had insufficient evidence; such was not a proper ground upon which a motion to quash could be granted. State v. Ray, 721 So. 2d 974, 1998 La. App. LEXIS 2990 (Oct. 28, 1998).

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — Indictment for battery with a dangerous weapon did not allege an offense under La. Code Crim. Proc. Ann. arts. 532(1), (5), and 485, where the dangerous weapon was a concrete parking lot. State v. Legendre, 362 So. 2d 570, 1978 La. LEXIS 6374 (Sept. 5, 1978).

••• Domestic Offenses

•••• General Overview. — Defendant’s motion to quash was properly granted by the trial court where, although the bill of information stated that defendant along with another employee committed cruelty to the infirm, the statement of essential facts did not set forth that defendant committed any of that offense or that she was concerned in the commission of the offense; the bill of information charged only that defendant witnessed the offense committed by the employee. State v. Walker, 853 So. 2d 746, 2003 La. App. LEXIS 2311 (Aug. 20, 2003).

•• Homicide

••• Murder

•••• General Overview. — Defendants could not be charged with second degree murder of a victim killed during the course of an armed robbery where the person who actually fired the shots that killed the victim was not involved in the underlying criminal activity, thus, the trial court should have granted the defendants’ motion to quash the indictment. State v. Alexis, 562 So. 2d 957, 1990 La. App. LEXIS 1329 (May 16, 1990), writ of certiorari denied by 572 So. 2d 86, 1991 La. LEXIS 171 (La. 1991).

•••• Capital Murder

••••• General Overview. — La. Rev. Stat. Ann. § 14:30 had been amended by 1976 La. Acts 657 and, when considered together with the requirement of a sentencing hearing of La. Code Crim. Proc. Ann. art. 905, no longer prescribed a death penalty so defendant’s claim that La. Rev. Stat. Ann. § 14:30 was uncopnstitutional had no merit and his motion to quash the indictment under La. Code Crim. Proc. Ann. art. 532(1) was properly denied. State v. Procell, 365 So. 2d 484, 1978 La. LEXIS 5477 (Nov. 13, 1978), writ of certiorari denied by 441 U.S. 944, 99 S. Ct. 2164, 60 L. Ed. 2d 1046, 1979 U.S. LEXIS 1838 (1979).

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — Trial court erred in granting defendant’s motion to quash a bill of information charging him with operating a vehicle while intoxicated, because defendant’s argument at the hearing on the motion related to the sufficiency of the evidence and merits of the case, as whether or not defendant was “operating a vehicle” was a factual matter which had to go to merits of the case and was a question for trial. State v. Mulvihill, 860 So. 2d 266, 2003 La. App. LEXIS 2951 (Oct. 28, 2003).

• Search & Seizure

•• Standing. — Pursuant to La. Code Crim. Proc. Ann. arts. 532 and 534, defendant’s counsel properly failed to file a motion to quash evidence taken from a burglarized office, where the evidence was not unconstitutionally seized. State v. Montgomery, 598 So. 2d 553, 1992 La. App. LEXIS 1113 (Apr. 14, 1992).

• Accusatory Instruments

•• Dismissal

••• General Overview. — Defendant’s motion to quash a bill of information or limit the manslaughter prosecution was the improper procedural vehicle to attack a manslaughter charge under La. Rev. Stat. Ann. § 14:31(2)(b) because the motion was essentially a mechanism by which to raise matters which did not go to the merits of the charge while defendant used the motion to argue that defendant had a valid defense to the indictment as written; therefore, the trial court did not err by denying the motion to quash, and defendant’s manslaughter and attempted second-degree murder convictions were affirmed. State v. Jordan, 774 So. 2d 267, 2000 La. App. LEXIS 2537 (Oct. 18, 2000), writ denied by La. 2001-3329, 801 So. 2d 363, 2001 La. LEXIS 3071 (La. Nov. 9, 2001).

The trial court exceeded its authority when it judicially amended a bill of information by reducing a third offender DUI charge to a first offender charge as a sanction for the State’s failure to comply with a discovery order, which was not a ground for quashing a bill of information under the provisions of La. Code Crim. Proc. Ann. arts. 532 and 534. State v. White, 590 So. 2d 848, 1991 La. App. LEXIS 3313 (Dec. 11, 1991).

Trial court erred in denying defendants’ motions to quash an information charging them with resisting an officer in violation of La. Rev. Stat. Ann. § 14:108(D); bill of particulars failed to set forth facts showing that defendants’ disobedience to officers’ orders obstructed the officers, acting in their official capacity, while attempting to seize property, serve process, or make an arrest. State v. Huguet, 369 So. 2d 1331, 1979 La. LEXIS 6290 (Apr. 9, 1979).

La. Rev. Stat. Ann. § 14:30 had been amended by 1976 La. Acts 657 and, when considered together with the requirement of a sentencing hearing of La. Code Crim. Proc. Ann. art. 905, no longer prescribed a death penalty so defendant’s claim that La. Rev. Stat. Ann. § 14:30 was uncopnstitutional had no merit and his motion to quash the indictment under La. Code Crim. Proc. Ann. art. 532(1) was properly denied. State v. Procell, 365 So. 2d 484, 1978 La. LEXIS 5477 (Nov. 13, 1978), writ of certiorari denied by 441 U.S. 944, 99 S. Ct. 2164, 60 L. Ed. 2d 1046, 1979 U.S. LEXIS 1838 (1979).

•• Indictments

••• General Overview. — Although defendant provided the money for the methylenedioxymethamphetamine (ecstasy), the facts showed that the deceased was a joint participant in the transaction because she shared in the right to control the drugs that were purchased, and thus, the State’s allegations did not support a finding that defendant’s actions went beyond those of a mere purchaser and consumer; therefore, pursuant to La. Const. art. I, § 13 and La. Code Crim. Proc. Ann. arts. 464, 484, 485, and 532(1) and (5), the trial court’s decision, granting of defendant’s motion to quash the indictment charging defendant with the second degree murder of the deceased by distributing a controlled substance to her which caused her death, in violation of La. Rev. Stat. Ann. § 14:30.1(A)(3), and with possession with intent to distribute a Schedule I controlled dangerous substance, in violation of La. Rev. Stat. Ann. § 40:966(A)(1), was affirmed. State v. Corbett, 879 So. 2d 151, 2004 La. App. LEXIS 770 (Apr. 2, 2004), reversed by, remanded by La. 04-1124, 888 So. 2d 764, 2004 La. LEXIS 3289 (La. Nov. 15, 2004).

Defendant’s motion to quash was properly granted by the trial court where, although the bill of information stated that defendant along with another employee committed cruelty to the infirm, the statement of essential facts did not set forth that defendant committed any of that offense or that she was concerned in the commission of the offense; the bill of information charged only that defendant witnessed the offense committed by the employee. State v. Walker, 853 So. 2d 746, 2003 La. App. LEXIS 2311 (Aug. 20, 2003).

Trial court did not err in quashing portions of counts charging defendant with felony theft by the misappropriation of state money, because the indictment and bill of particulars disclosed a lack of an essential element of the crime of theft; except for the theft of pine seedlings, there were no allegations that indicated that defendant took equipment or items with the intent to permanently deprive the State of its property. State v. Odom, 861 So. 2d 187, 2003 La. App. LEXIS 1901 (June 27, 2003).

Defendant’s argument that she was a co-owner of the automobile that she was accused of damaging was not the proper subject of a motion to quash, as defendant was not challenging the sufficient of the indictment, but she had raised a factual question; the trial court erred in granting defendant’s motion to quash. State v. Dufrene, 846 So. 2d 46, 2003 La. App. LEXIS 1027 (Apr. 8, 2003).

La. Code Crim. Proc. Ann. arts. 532 and 533 set forth the grounds upon which a motion to quash an indictment may be based; sufficiency of the State’s evidence is not a ground listed in the articles. State v. Ray, 721 So. 2d 974, 1998 La. App. LEXIS 2990 (Oct. 28, 1998).

Trial court erred in quashing an indictment against defendant for battery upon a police officer on the basis that La. Rev. Stat. Ann. § 14:34.2 was unconstitutionally vague under La. Const. art. V, § 5(D); the ruling was premature because the trial court quashed the indictment before any evidence was presented. State v. Boyd, 710 So. 2d 1074, 1998 La. LEXIS 975 (Apr. 14, 1998).

Indictment for battery with a dangerous weapon did not allege an offense under La. Code Crim. Proc. Ann. arts. 532(1), (5), and 485, where the dangerous weapon was a concrete parking lot. State v. Legendre, 362 So. 2d 570, 1978 La. LEXIS 6374 (Sept. 5, 1978).

Trial court erred in quashing defendant’s indictment on the ground that La. Code Crim. Proc. Ann. art. 402 and La. Const. 1921 art. VII, § 41 (now La. Const. art. V, § 33), which provided women an exemption from jury service unless they filed a declaration with the clerk of court indicating a desire to serve, violated due process; exemption was based on a reasonable classification and was not violative of due process. State v. Enloe, 276 So. 2d 283, 1973 La. LEXIS 5908 (Mar. 26, 1973).

•• Informations

••• General Overview. — Where the State had seven months in which to try defendant under an original indictment, and had a valid reason for the superseding indictment, filing of the superseding indictment was not for the purpose of circumventing the time limitation to commence the trial, and trial court did not err in denying defendant’s motion to quash. State v. Freeman, 850 So. 2d 1088, 2003 La. App. LEXIS 2144 (July 16, 2003), writ denied by La. 2003-2466, 865 So. 2d 740, 2004 La. LEXIS 417 (La. Feb. 6, 2004).

Motions to quash that alleged that defendants were not attorneys and therefore, could not be charged under La. Rev. Stat. Ann. § 37:219 with paying money for the purpose of obtaining representation of a client, were the correct procedural device to challenge the bills of information because the bills did not even allege that defendants were attorneys and the motions to quash could be determined as a matter of law from the faces of the bills themselves. State v. Nichols, 772 So. 2d 263, 2000 La. App. LEXIS 2699 (Oct. 31, 2000).

• Discovery & Inspection

•• Bills of Particulars

••• General Overview. — Trial court did not err in quashing portions of counts charging defendant with felony theft by the misappropriation of state money, because the indictment and bill of particulars disclosed a lack of an essential element of the crime of theft; except for the theft of pine seedlings, there were no allegations that indicated that defendant took equipment or items with the intent to permanently deprive the State of its property. State v. Odom, 861 So. 2d 187, 2003 La. App. LEXIS 1901 (June 27, 2003).

Where defendants, convicted of drug related offenses, failed to file a written motion to quash jury venire, they had waived their right of the objection; error in citation was a defect of form rather than substance and could be amended without prejudice to defendant. State v. Crocker, 551 So. 2d 707, 1989 La. App. LEXIS 1751 (Oct. 11, 1989).

Trial court erred in denying defendants’ motions to quash an information charging them with resisting an officer in violation of La. Rev. Stat. Ann. § 14:108(D); bill of particulars failed to set forth facts showing that defendants’ disobedience to officers’ orders obstructed the officers, acting in their official capacity, while attempting to seize property, serve process, or make an arrest. State v. Huguet, 369 So. 2d 1331, 1979 La. LEXIS 6290 (Apr. 9, 1979).

•• Discovery Misconduct

••• General Overview. — The trial court exceeded its authority when it judicially amended a bill of information by reducing a third offender DUI charge to a first offender charge as a sanction for the State’s failure to comply with a discovery order, which was not a ground for quashing a bill of information under the provisions of La. Code Crim. Proc. Ann. arts. 532 and 534. State v. White, 590 So. 2d 848, 1991 La. App. LEXIS 3313 (Dec. 11, 1991).

• Pretrial Motions & Procedures

•• General Overview. — Trial judge properly denied defendant’s motion to quash where defendant raised no issue regarding the sufficiency of the bill of information, nor did he argue that the bill of information was defective in failing to advise him of the specific crime with which he was charged, or that it failed to charge a valid offense; rather, the issues raised in defendant’s motion to quash related solely to his guilt or innocence and because those issues are factual matters that related to the merits of the case, they were not properly raised in a motion to quash. State v. Billard, 852 So. 2d 1069, 2003 La. App. LEXIS 2217 (July 29, 2003), writ denied by La. 2003-2437, 865 So. 2d 739, 2004 La. LEXIS 415 (La. Feb. 6, 2004).

Motions to quash an indictment must raise all pleas and defenses, and be brought pretrial in accordance with La. Code Crim. Proc. Ann. arts. 531 through 534. State v. Diaz, 708 So. 2d 1192, 1998 La. App. LEXIS 230 (Feb. 25, 1998), writ denied by La. 98-0799, 724 So. 2d 755, 1998 La. LEXIS 2782 (La. Sept. 18, 1998).

•• Dismissal. — Trial court erred in granting defendant’s motion to quash a bill of information charging him with operating a vehicle while intoxicated, because defendant’s argument at the hearing on the motion related to the sufficiency of the evidence and merits of the case, as whether or not defendant was “operating a vehicle” was a factual matter which had to go to merits of the case and was a question for trial. State v. Mulvihill, 860 So. 2d 266, 2003 La. App. LEXIS 2951 (Oct. 28, 2003).

A defendant prosecuted on manslaughter charges was not entitled to have granted his motion to quash the indictment pursuant to La. Code Crim Proc. Ann. art. 532(7) on grounds that the State failed to timely prosecute him within the applicable limitation period for commencement of the action, because prescription had been suspended prior to the dates the prescriptive periods would have elapsed and defendant’s guilty plea was thereafter entered during the extended time frame allowed by La. Code Crim. Proc. Ann. art. 580 once the prescriptive period recommenced. State v. Jones, 780 So. 2d 1234, 2001 La. App. LEXIS 461 (Feb. 28, 2001), writ denied by La. 2001-2820, 822 So. 2d 613, 2002 La. LEXIS 2386 (La. Aug. 16, 2002).

While the State had lost the marijuana that defendant had been accused of distributing in his indictment for distribution of marijuana, La. Rev. Stat. Ann. § 40:966(A), the trial court could not quash the indictment based on loss of evidence because it would have amounted to a determination that the State, without that evidence, had insufficient evidence; such was not a proper ground upon which a motion to quash could be granted. State v. Ray, 721 So. 2d 974, 1998 La. App. LEXIS 2990 (Oct. 28, 1998).

La. Code Crim. Proc. Ann. arts. 532 and 533 set forth the grounds upon which a motion to quash an indictment may be based; sufficiency of the State’s evidence is not a ground listed in the articles. State v. Ray, 721 So. 2d 974, 1998 La. App. LEXIS 2990 (Oct. 28, 1998).

Per La. Code Crim. Proc. Ann. art. 532(1) a motion to quash can be used to quash a bill of information that fails to charge an offense which is punishable under a valid statute. State v. Berthelot, 487 So. 2d 639, 1986 La. App. LEXIS 6580 (Apr. 11, 1986).

Where defendant agreed to plead guilty to possession of marijuana in exchange for the State’s promise that his wife would not be prosecuted, defendant’s motion to quash her indictment was granted on the ground that, as the beneficiary of the plea bargain agreement, she had the standing to seek its enforcement. State v. Cooper, 449 So. 2d 1376, 1984 La. App. LEXIS 8690 (Apr. 30, 1984).

Although the state negligently failed to preserve evidence after defendant was charged with aggravated rape and defendant was denied the opportunity to obtain an independent analysis of evidence the state collected, the state’s conduct did not result in a denial of fundamental fairness requiring that the rape charge or a related charge of aggravated burglary be dismissed; and the state supreme court reversed the trial court’s judgment quashing both charges. State v. Clark, 414 So. 2d 737, 1982 La. LEXIS 11007 (May 17, 1982).

Trial court erred in denying defendants’ motions to quash an information charging them with resisting an officer in violation of La. Rev. Stat. Ann. § 14:108(D); bill of particulars failed to set forth facts showing that defendants’ disobedience to officers’ orders obstructed the officers, acting in their official capacity, while attempting to seize property, serve process, or make an arrest. State v. Huguet, 369 So. 2d 1331, 1979 La. LEXIS 6290 (Apr. 9, 1979).

Trial judge properly overruled a motion to quash based on the argument that the State breached its commitment with defendant to dismiss the charge if the State was unable to locate the evidence supporting the prosecution for distribution of heroin because the ground urged was not a legal ground for the granting of the motion under La. Code Crim. Proc. Ann. arts. 532 and 534. State v. Francis, 345 So. 2d 1120, 1977 La. LEXIS 5256 (Jan. 24, 1977).

Trial court erred in quashing defendant’s indictment on the ground that La. Code Crim. Proc. Ann. art. 402 and La. Const. 1921 art. VII, § 41 (now La. Const. art. V, § 33), which provided women an exemption from jury service unless they filed a declaration with the clerk of court indicating a desire to serve, violated due process; exemption was based on a reasonable classification and was not violative of due process. State v. Enloe, 276 So. 2d 283, 1973 La. LEXIS 5908 (Mar. 26, 1973).

•• Speedy Trial

••• Statutory Right. — Where the State had seven months in which to try defendant under an original indictment, and had a valid reason for the superseding indictment, filing of the superseding indictment was not for the purpose of circumventing the time limitation to commence the trial, and trial court did not err in denying defendant’s motion to quash. State v. Freeman, 850 So. 2d 1088, 2003 La. App. LEXIS 2144 (July 16, 2003), writ denied by La. 2003-2466, 865 So. 2d 740, 2004 La. LEXIS 417 (La. Feb. 6, 2004).

Defendant was not denied his right to a speedy trial under La. Code Crim. Proc. Ann. art. 532 when his trial for possession of marijuana was continued three times due to the police officer failing to appear, because the delay was not long and defendant suffered no prejudice from it. State v. Pointer, 781 So. 2d 626, 2001 La. App. LEXIS 310 (Feb. 14, 2001).

• Double Jeopardy

•• Appeals. — Where defendant had orally moved to quash an armed robbery count, which was denied, and defendant did not file a motion to quash either an aggravated burglary or armed robbery charge on double jeopardy grounds under La. Const. art. I, § 15, although double jeopardy was usually raised in a pretrail motion to quash, it could be raised at any time, but only once, pursuant to La. Code Crim. Proc. Ann. arts. 532(a) and 594, so assignment of the error regarding double jeopardy was properly before the appellate court on appeal. State v. Lefeure, 778 So. 2d 744, 2001 La. App. LEXIS 40 (Jan. 30, 2001), writ denied by La. 2001-1440, 797 So. 2d 669, 2001 La. LEXIS 2664 (La. Sept. 21, 2001).

• Juries & Jurors

•• Challenges for Cause

••• General Overview. — Defendants who objected to the make-up of the jury venire failed to preserve their objection, but should have filed a motion to quash prior to trial. State v. Francis, 285 So. 2d 191, 1973 La. LEXIS 6514 (Oct. 29, 1973).

•• Challenges to Jury Venire

••• General Overview. — Although La. Code Crim. Proc. Ann. art. 532 permits motions to quash a petit jury venire that was improperly drawn or selected, when defendant’s jury pool was not improperly selected, even though new legislation was passed to improve the overall jury pool, she was not entitled to quash the petit jury venire selected. State v. Rutledge, 712 So. 2d 138, 1997 La. App. LEXIS 2658 (Nov. 6, 1997), writ denied by La. 97-2881, 703 So. 2d 635, 1997 La. LEXIS 3802 (La. Nov. 25, 1997).

Because the proper procedural vehicle for urging objection that the general or petit jury venire was improperly drawn, selected, or constituted was a motion to quash, La. Code Crim. Proc. Ann. art. 532(9), and the motion had to be in writing and filed before trial, La. Code Crim. Proc. Ann. arts. 536, 521, 535(C), where a defendant made an oral objection after jury selection and filed a motion for new trial after the verdict, the defendant’s objection was not properly presented to the trial court and was raised too late for the trial court to take any necessary corrective action and could not be considered on appeal, but the defendant suffered no prejudice because the evidence of his guilt was overwhelming. State v. Williams, 617 So. 2d 557, 1993 La. App. LEXIS 1492 (Apr. 7, 1993), writ of certiorari denied by 623 So. 2d 1331, 1993 La. LEXIS 2487 (La. 1993).

Although defendant objected to the venire, his objection came after the jury panel had been selected and sworn and was, therefore, untimely under the requirements of La. Code Crim. Proc. Ann. arts. 521, 532(9), and 535(C). State v. Williams, 610 So. 2d 991, 1992 La. App. LEXIS 3713 (Nov. 23, 1992).

Defendant’s motion for a mistrial was timely although he did not file a written motion to quash the jury venire before trial as required by La. Code Crim. Proc, Ann. art. 532, 535, and 536, where defendant sought a mistrial because the cards with the names of jurors who had just been dismissed were returned to the jury box and were drawn a second time, and where this irregularity could not have been foreseen. State v. Frederick, 554 So. 2d 1288, 1989 La. App. LEXIS 2731 (Dec. 19, 1989), writ of certiorari denied by 587 So. 2d 690, 1991 La. LEXIS 2830 (La. 1991).

Where defendants, convicted of drug related offenses, failed to file a written motion to quash jury venire, they had waived their right of the objection; error in citation was a defect of form rather than substance and could be amended without prejudice to defendant. State v. Crocker, 551 So. 2d 707, 1989 La. App. LEXIS 1751 (Oct. 11, 1989).

Defendant complained that the jury had only one nonwhite juror on the panel; however, the defense did not file a motion to quash to challenge either the general venire or petit jury venire as required by La. Code Crim. Proc. Ann. art. 532, and consequently, there was no evidence in the record upon which such contentions could be founded, the trial court was never called upon to rule on the question, and no assignments of error were presented. State v. Speed, 335 So. 2d 28, 1976 La. LEXIS 4209 (June 30, 1976).

••• Fair Cross-Section Challenges

•••• General Overview. — Where defendant argued that the jury pool drawn prior to his trial was illegally drawn because it did not comprise the community as a whole and was drawn from only two, rather than three sources, as former required by La. Code Crim. Proc. Ann. art. 408.1, but defendant made no showing of irreparable injury for the purposes of La. Code Crim. Proc. Ann. art. 419, the trial court did not err in denying defendant’s motion to quash the general jury venire under La. Code Crim. Proc. Ann. art. 532(9). State v. Arcuri, 729 So. 2d 713, 1999 La. App. LEXIS 428 (Feb. 19, 1999).

Trial court erred in quashing defendant’s indictment on the ground that La. Code Crim. Proc. Ann. art. 402 and La. Const. 1921 art. VII, § 41 (now La. Const. art. V, § 33), which provided women an exemption from jury service unless they filed a declaration with the clerk of court indicating a desire to serve, violated due process; exemption was based on a reasonable classification and was not violative of due process. State v. Enloe, 276 So. 2d 283, 1973 La. LEXIS 5908 (Mar. 26, 1973).

• Defenses

•• Statutes of Limitations. — A defendant prosecuted on manslaughter charges was not entitled to have granted his motion to quash the indictment pursuant to La. Code Crim Proc. Ann. art. 532(7) on grounds that the State failed to timely prosecute him within the applicable limitation period for commencement of the action, because prescription had been suspended prior to the dates the prescriptive periods would have elapsed and defendant’s guilty plea was thereafter entered during the extended time frame allowed by La. Code Crim. Proc. Ann. art. 580 once the prescriptive period recommenced. State v. Jones, 780 So. 2d 1234, 2001 La. App. LEXIS 461 (Feb. 28, 2001), writ denied by La. 2001-2820, 822 So. 2d 613, 2002 La. LEXIS 2386 (La. Aug. 16, 2002).

• Sentencing

•• Capital Punishment

••• Cruel & Unusual Punishment. — La. Rev. Stat. Ann. § 14:30 had been amended by 1976 La. Acts 657 and, when considered together with the requirement of a sentencing hearing of La. Code Crim. Proc. Ann. art. 905, no longer prescribed a death penalty so defendant’s claim that La. Rev. Stat. Ann. § 14:30 was uncopnstitutional had no merit and his motion to quash the indictment under La. Code Crim. Proc. Ann. art. 532(1) was properly denied. State v. Procell, 365 So. 2d 484, 1978 La. LEXIS 5477 (Nov. 13, 1978), writ of certiorari denied by 441 U.S. 944, 99 S. Ct. 2164, 60 L. Ed. 2d 1046, 1979 U.S. LEXIS 1838 (1979).

• Appeals

•• Reviewability

••• Preservation for Review

•••• General Overview. — Because the proper procedural vehicle for urging objection that the general or petit jury venire was improperly drawn, selected, or constituted was a motion to quash, La. Code Crim. Proc. Ann. art. 532(9), and the motion had to be in writing and filed before trial, La. Code Crim. Proc. Ann. arts. 536, 521, 535(C), where a defendant made an oral objection after jury selection and filed a motion for new trial after the verdict, the defendant’s objection was not properly presented to the trial court and was raised too late for the trial court to take any necessary corrective action and could not be considered on appeal, but the defendant suffered no prejudice because the evidence of his guilt was overwhelming. State v. Williams, 617 So. 2d 557, 1993 La. App. LEXIS 1492 (Apr. 7, 1993), writ of certiorari denied by 623 So. 2d 1331, 1993 La. LEXIS 2487 (La. 1993).

Although defendant objected to the venire, his objection came after the jury panel had been selected and sworn and was, therefore, untimely under the requirements of La. Code Crim. Proc. Ann. arts. 521, 532(9), and 535(C). State v. Williams, 610 So. 2d 991, 1992 La. App. LEXIS 3713 (Nov. 23, 1992).

Where defendant did not raise properly the issue of the constitutionality of La. Rev. Stat. Ann. § 14:130.1 in the trial court either by way of a motion to quash under La. Code Crim. Proc. Ann. art. 532 or by way of a motion in arrest of judgment under La. Code Crim. Proc. Ann. art. 859, the court refused to consider this argument. State v. Hookfin, 601 So. 2d 320, 1991 La. App. LEXIS 3769 (Dec. 30, 1991).

Defendant complained that the jury had only one nonwhite juror on the panel; however, the defense did not file a motion to quash to challenge either the general venire or petit jury venire as required by La. Code Crim. Proc. Ann. art. 532, and consequently, there was no evidence in the record upon which such contentions could be founded, the trial court was never called upon to rule on the question, and no assignments of error were presented. State v. Speed, 335 So. 2d 28, 1976 La. LEXIS 4209 (June 30, 1976).

•• Right to Appeal

••• Defendants. — Where defendant had orally moved to quash an armed robbery count, which was denied, and defendant did not file a motion to quash either an aggravated burglary or armed robbery charge on double jeopardy grounds under La. Const. art. I, § 15, although double jeopardy was usually raised in a pretrail motion to quash, it could be raised at any time, but only once, pursuant to La. Code Crim. Proc. Ann. arts. 532(a) and 594, so assignment of the error regarding double jeopardy was properly before the appellate court on appeal. State v. Lefeure, 778 So. 2d 744, 2001 La. App. LEXIS 40 (Jan. 30, 2001), writ denied by La. 2001-1440, 797 So. 2d 669, 2001 La. LEXIS 2664 (La. Sept. 21, 2001).

LEGAL ETHICS

• Legal Services Marketing

•• Direct Contact With Prospective Clients. — Motions to quash that alleged that defendants were not attorneys and therefore, could not be charged under La. Rev. Stat. Ann. § 37:219 with paying money for the purpose of obtaining representation of a client, were the correct procedural device to challenge the bills of information because the bills did not even allege that defendants were attorneys and the motions to quash could be determined as a matter of law from the faces of the bills themselves. State v. Nichols, 772 So. 2d 263, 2000 La. App. LEXIS 2699 (Oct. 31, 2000).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Trial Procedure. 44 La. L. Rev. 301 (November, 1983).

Developments in the Law, 1983-84: A Faculty Symposium: Criminal Trial Procedure. 45 La. L. Rev. 263 (November, 1984).

Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

Art. 533. Special grounds for motion to quash grand jury indictment.

A motion to quash an indictment by a grand jury may also be based on one or more of the following grounds:

(1) The manner of selection of the general venire, the grand jury venire, or the grand jury was illegal.

(2) An individual grand juror was not qualified under Article 401.

(3) A person, other than a grand juror, was present while the grand jurors were deliberating or voting, or an unauthorized person was present when the grand jury was examining a witness.

(4) Less than nine grand jurors were present when the indictment was found.

(5) The indictment was not indorsed “a true bill,” or the endorsement was not signed by the foreman of the grand jury.

COMMENTARY

Louisiana Official Revision Comments

1966. — This article states those grounds for a motion to quash which are of special applicability to an indictment (in the limited sense) returned by a grand jury. The grounds stated are largely based upon A.L.I. Code of Criminal Procedure,§210(2).

Ground (1) includes discrimination and other irregularities in the jury venires or grand jury selection. The rules for selection of the grand jury are set forth in Title XI, Qualifications and Selection of Grand and Petit Jurors. Objections to the grand jury must be raised before going to trial. State v. White, 193 La. 775, 192 So. 345 (1939), held that racial discrimination in grand jury selection could not be raised for the first time in a motion for a new trial.

Ground (3), the presence of an outsider while the grand jury was deliberating, or the presence of an unauthorized person when the grand jury was examining a witness, is copied from A.L.I. Code of Criminal Procedure,§210(2)(b). The A.L.I. Commentary lists fifteen states that provide for quashing an indictment when “a stranger is wrongfully present at the deliberations of the grand jury.” Violation of the secrecy of the grand jury during its deliberations should, without a showing of more, be sufficient to vitiate an indictment.

See Orfield, Criminal Procedure from Arrest to Appeal 173-174 (1947). In State v. Kifer, 186 La. 674, 173 So. 169 (1937), a rape conviction was set aside on the ground that the district attorney was present during the deliberations of the grand jury. The supreme court was not concerned with a specific showing of how the district attorneys’ presence prejudiced the defendant, but simply stated: “The reason for this rule is that if the district attorney or any one else should be permitted to be present during the deliberations of a grand jury, the vote of members of the grand jurors [jury] might be influenced by his presence,... ” Id. at 688, 173 So. at 173. The jurisprudence likewise holds an indictment invalid if any unnecessary person was present while the grand jury was examining witnesses. In People v. Minet, 296 N.Y. 315, 73 N.E.2d 529 (1947), two witnesses were called into the grand jury room together and testified in the presence of each other. In State v. Revere, 232 La. 184, 94 So.2d 25 (1957), an investigator from the district attorney’s office attended the grand jury session for the purpose of monitoring a soundscribing machine, which was recording the testimony of the witnesses. The court rejected the state’s argument that the investigator was present in the capacity of a stenographer as contemplated by former R.S. 15:215, and concluded that “if the secrecy requirement is regarded lightly it may foster the very practices which the grand jury functions to avoid.” Id. at 198, 94 So.2d at 30. The persons authorized to be present when witnesses are examined by the grand jury are specified in Title II, District Attorney and Attorney General, and Title XII, The Grand Jury.

Ground (4) provides for a motion to quash when fewer than nine grand jurors, the minimum number required for the finding of a valid indictment, were present when the indictment was found. See Art. 444. The A.L.I. Code of Criminal Procedure,§210(2) (c) authorizes quashing the indictment when “the requisite number of grand jurors did not concur in finding the indictment.” This provision is impractical, for it would be quite difficult, and a source of confusion as to the validity of indictments, to go back of the grand jury indictment and determine whether a proper vote had been cast. It may logically be assumed that the grand jury will be instructed as to, and will follow, the requirement of a nine out of twelve finding; and their return of a true bill should generally be conclusive in this regard. In the extreme situation where fewer than nine grand jurors were present, making the return of a valid indictment impossible, a ground for challenge is recognized.

Ground (5). The indorsement and signature on the indictment are required by Art. 383.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — While the State had lost the marijuana that defendant had been accused of distributing in his indictment for distribution of marijuana, La. Rev. Stat. Ann. § 40:966(A), the trial court could not quash the indictment based on loss of evidence because it would have amounted to a determination that the State, without that evidence, had insufficient evidence; such was not a proper ground upon which a motion to quash could be granted. State v. Ray, 721 So. 2d 974, 1998 La. App. LEXIS 2990 (Oct. 28, 1998).

•• Homicide

••• Involuntary Manslaughter

•••• General Overview. — Defendant’s motion to quash a bill of information or limit the manslaughter prosecution was the improper procedural vehicle to attack a manslaughter charge under La. Rev. Stat. Ann. § 14:31(2)(b) because the motion was essentially a mechanism by which to raise matters which did not go to the merits of the charge while defendant used the motion to argue that defendant had a valid defense to the indictment as written; therefore, the trial court did not err by denying the motion to quash, and defendant’s manslaughter and attempted second-degree murder convictions were affirmed. State v. Jordan, 774 So. 2d 267, 2000 La. App. LEXIS 2537 (Oct. 18, 2000), writ denied by La. 2001-3329, 801 So. 2d 363, 2001 La. LEXIS 3071 (La. Nov. 9, 2001).

• Grand Juries

•• Procedures

••• Impaneling

•••• Selection

••••• General Overview. — Express provisions of La. Const. of 1921, art. 1, § 9, which provides that no person shall be held to answer for capital crime unless on a presentment or indictment by a grand jury, referred to a grand jury selected in conformity with the jury selection requirements and procedures in La. Code Crim. Proc. Ann. arts. 401, 403, 404, and 408, and a district court’s system purporting to improve upon the selection system formed a possible basis to quash an indictment under La. Code Crim. Proc. Ann. art. 533(1). State v. Elie, 255 LA. 767, 232 So. 2d 507, 1970 La. LEXIS 3907 (Feb. 23, 1970).

If the allegations in a motion to quash regarding the district court’s jury system were proven as true, they constituted a serious attack on the legality of the indictment because the selection of jurors differed materially from the requirements of La. Code Crim. Proc. Ann. arts. 401, 403, 404, and 408, which formed a basis to quash the indictment under La. Code Crim. Proc. Ann. art. 533(1), and the trial court was ordered to appoint a judge from an adjoining judicial district to try defendants’ motion for recusal of the district court’s judges. State v. Elie, 255 LA. 767, 232 So. 2d 507, 1970 La. LEXIS 3907 (Feb. 23, 1970).

• Accusatory Instruments

•• Dismissal

••• General Overview. — Defendant’s motion to quash a bill of information or limit the manslaughter prosecution was the improper procedural vehicle to attack a manslaughter charge under La. Rev. Stat. Ann. § 14:31(2)(b) because the motion was essentially a mechanism by which to raise matters which did not go to the merits of the charge while defendant used the motion to argue that defendant had a valid defense to the indictment as written; therefore, the trial court did not err by denying the motion to quash, and defendant’s manslaughter and attempted second-degree murder convictions were affirmed. State v. Jordan, 774 So. 2d 267, 2000 La. App. LEXIS 2537 (Oct. 18, 2000), writ denied by La. 2001-3329, 801 So. 2d 363, 2001 La. LEXIS 3071 (La. Nov. 9, 2001).

The presence of a person on the grand jury who could neither read nor write the English language was a violation of statutory law and was grounds to grant the motion of the defendant to quash an indictment charging murder. State v. Woodfork, 255 LA. 611, 232 So. 2d 290, 1970 La. LEXIS 3880 (Feb. 23, 1970).

•• Indictments

••• General Overview. — Assuming an indictment was not endorsed “a true bill” as required by La. Code. Crim. Proc. Ann. art. 533(5) ad as appeared from the record on errors patent review, this error was a defect in form only, was insufficient under La. Code Crim. Proc. Ann. art. 487 to invalidate the indictment, and defendant’s failure to object to the defect waived the error per La. Code Crim. Proc. Ann. art. 521, 535. State v. Porche, 780 So. 2d 1152, 2001 La. App. LEXIS 315 (Feb. 14, 2001).

Defendant waived his argument that the indorsement on his indictment for murder was rendered null pursuant to La. Code Crim. Proc. Ann. art. 533(5) by the failure to disclose in the minutes that an acting grand jury foreman had been designated; he did not file a motion to quash within the time limits set out in La. Code Crim. Proc. Ann. art. 535. State v. Sears, 298 So. 2d 814, 1974 La. LEXIS 4557 (July 1, 1974), overruled by State v. Lovett, 345 So. 2d 1139, 1977 La. LEXIS 5389, 1977 La. LEXIS 5772 (La. 1977).

Express provisions of La. Const. of 1921, art. 1, § 9, which provides that no person shall be held to answer for capital crime unless on a presentment or indictment by a grand jury, referred to a grand jury selected in conformity with the jury selection requirements and procedures in La. Code Crim. Proc. Ann. arts. 401, 403, 404, and 408, and a district court’s system purporting to improve upon the selection system formed a possible basis to quash an indictment under La. Code Crim. Proc. Ann. art. 533(1). State v. Elie, 255 LA. 767, 232 So. 2d 507, 1970 La. LEXIS 3907 (Feb. 23, 1970).

• Pretrial Motions & Procedures

•• General Overview. — Motions to quash an indictment must raise all pleas and defenses, and be brought pretrial in accordance with La. Code Crim. Proc. Ann. arts. 531 through 534. State v. Diaz, 708 So. 2d 1192, 1998 La. App. LEXIS 230 (Feb. 25, 1998), writ denied by La. 98-0799, 724 So. 2d 755, 1998 La. LEXIS 2782 (La. Sept. 18, 1998).

•• Dismissal. — While the State had lost the marijuana that defendant had been accused of distributing in his indictment for distribution of marijuana, La. Rev. Stat. Ann. § 40:966(A), the trial court could not quash the indictment based on loss of evidence because it would have amounted to a determination that the State, without that evidence, had insufficient evidence; such was not a proper ground upon which a motion to quash could be granted. State v. Ray, 721 So. 2d 974, 1998 La. App. LEXIS 2990 (Oct. 28, 1998).

La. Code Crim. Proc. Ann. arts. 532 and 533 set forth the grounds upon which a motion to quash an indictment may be based; sufficiency of the State’s evidence is not a ground listed in the articles. State v. Ray, 721 So. 2d 974, 1998 La. App. LEXIS 2990 (Oct. 28, 1998).

Although the state negligently failed to preserve evidence after defendant was charged with aggravated rape and defendant was denied the opportunity to obtain an independent analysis of evidence the state collected, the state’s conduct did not result in a denial of fundamental fairness requiring that the rape charge or a related charge of aggravated burglary be dismissed; the state supreme court reversed the trial court’s judgment quashing both charges. State v. Clark, 414 So. 2d 737, 1982 La. LEXIS 11007 (May 17, 1982).

• Juries & Jurors

•• Disqualification & Removal of Jurors

••• General Overview. — The presence of a person on the grand jury who could neither read nor write the English language was a violation of statutory law and was grounds to grant the motion of the defendant to quash an indictment charging murder. State v. Woodfork, 255 LA. 611, 232 So. 2d 290, 1970 La. LEXIS 3880 (Feb. 23, 1970).

• Appeals

•• Reviewability

••• Preservation for Review

•••• General Overview. — Defendant waived his argument that the indorsement on his indictment for murder was rendered null pursuant to La. Code Crim. Proc. Ann. art. 533(5) by the failure to disclose in the minutes that an acting grand jury foreman had been designated; he did not file a motion to quash within the time limits set out in La. Code Crim. Proc. Ann. art. 535. State v. Sears, 298 So. 2d 814, 1974 La. LEXIS 4557 (July 1, 1974), overruled by State v. Lovett, 345 So. 2d 1139, 1977 La. LEXIS 5389, 1977 La. LEXIS 5772 (La. 1977).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

Art. 534. Special grounds for motion to quash information.

A motion to quash an information may also be based on one or more of the following grounds:

(1) The information was not signed by the district attorney; or was not properly filed.

(2) The offense is not one for which prosecution can be instituted by an information.

COMMENTARY

Louisiana Official Revision Comments

1966. — Ground (1) complements the requirements of Art. 384, that the information shall be signed by the district attorney, and filed in open court in a court having jurisdiction to try the offense, or in the office of the clerk thereof.

Ground (2) results from the fact that certain offenses are not chargeable by information. Under Const. Art. I,§9 capital offenses can only be charged by grand jury indictment. Prosecutions for city ordinance violations must be instituted by affidavit filed in a city court. See Art. 382.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Property Crimes

••• Larceny & Theft

•••• General Overview. — Supreme court affirmed defendant’s conviction of felony theft; defendant’s failure to file a motion to quash under La. Code Crim. Proc. Ann. arts. 534(1), 535 waived his right to complain of the failure of the prosecutor to sign the bill of information as required by La. Code Crim. Proc. Ann. arts. 384. State v. White, 404 So. 2d 1202, 1981 La. LEXIS 10430 (Sept. 28, 1981).

• Search & Seizure

•• Standing. — Pursuant to La. Code Crim. Proc. Ann. arts. 532 and 534, defendant’s counsel properly failed to file a motion to quash evidence taken from a burglarized office, where the evidence was not unconstitutionally seized. State v. Montgomery, 598 So. 2d 553, 1992 La. App. LEXIS 1113 (Apr. 14, 1992).

• Accusatory Instruments

•• Dismissal

••• General Overview. — Defendant’s motion to quash a bill of information or limit the manslaughter prosecution was the improper procedural vehicle to attack a manslaughter charge under La. Rev. Stat. Ann. § 14:31(2)(b) because the motion was essentially a mechanism by which to raise matters which did not go to the merits of the charge while defendant used the motion to argue that defendant had a valid defense to the indictment as written; therefore, the trial court did not err by denying the motion to quash, and defendant’s manslaughter and attempted second-degree murder convictions were affirmed. State v. Jordan, 774 So. 2d 267, 2000 La. App. LEXIS 2537 (Oct. 18, 2000), writ denied by La. 2001-3329, 801 So. 2d 363, 2001 La. LEXIS 3071 (La. Nov. 9, 2001).

The trial court exceeded its authority when it judicially amended a bill of information by reducing a third offender DUI charge to a first offender charge as a sanction for the State’s failure to comply with a discovery order, which was not a ground for quashing a bill of information under the provisions of La. Code Crim. Proc. Ann. arts. 532 and 534. State v. White, 590 So. 2d 848, 1991 La. App. LEXIS 3313 (Dec. 11, 1991).

•• Indictments

••• General Overview. — Defendant’s argument that she was a co-owner of the automobile that she was accused of damaging was not the proper subject of a motion to quash, as defendant was not challenging the sufficient of the indictment, but she had raised a factual question; the trial court erred in granting defendant’s motion to quash. State v. Dufrene, 846 So. 2d 46, 2003 La. App. LEXIS 1027 (Apr. 8, 2003).

Where defendant did not object to the prosecutor’s failure to sign a page of the indictment prior to trial, the defect was waived pursuant to La. Code Crim. Proc. Ann. arts. 534(1), 535. State v. Lee, 668 So. 2d 420, 1996 La. App. LEXIS 93 (Jan. 19, 1996), writ of certiorari denied by La. 96-0477, 672 So. 2d 919, 1996 La. LEXIS 1393 (La. May 10, 1996).

•• Informations

••• General Overview. — Although the failure of the assistant district attorney to sign the bill of information was a ground for quashing the information, defendant did not file a motion to quash and, thus, waived the right to complain. State v. Selvage, 644 So. 2d 745, 1994 La. App. LEXIS 2670 (Oct. 7, 1994), writ of certiorari denied by La. 94-2744, 650 So. 2d 1174, 1995 La. LEXIS 695 (La. Mar. 10, 1995).

• Pretrial Motions & Procedures

•• General Overview. — Motions to quash an indictment must raise all pleas and defenses, and be brought pretrial in accordance with La. Code Crim. Proc. Ann. arts. 531 through 534. State v. Diaz, 708 So. 2d 1192, 1998 La. App. LEXIS 230 (Feb. 25, 1998), writ denied by La. 98-0799, 724 So. 2d 755, 1998 La. LEXIS 2782 (La. Sept. 18, 1998).

•• Dismissal. — Where defendant agreed to plead guilty to possession of marijuana in exchange for the State’s promise that his wife would not be prosecuted, defendant’s motion to quash her indictment was granted on the ground that, as the beneficiary of the plea bargain agreement, she had the standing to seek its enforcement. State v. Cooper, 449 So. 2d 1376, 1984 La. App. LEXIS 8690 (Apr. 30, 1984).

Trial judge properly overruled a motion to quash based on the argument that the State breached its commitment with defendant to dismiss the charge if the State was unable to locate the evidence supporting the prosecution for distribution of heroin because the ground urged was not a legal ground for the granting of the motion under La. Code Crim. Proc. Ann. arts. 532 and 534. State v. Francis, 345 So. 2d 1120, 1977 La. LEXIS 5256 (Jan. 24, 1977).

Art. 535. Time to file motion to quash.

A. A motion to quash may be filed of right at any time before commencement of the trial, when based on the ground that:

(1) The offense charged is not punishable under a valid statute;

(2) The indictment does not conform with the requirements of Chapters 1 and 2 of Title XIII;

(3) Trial for the offense charged would constitute double jeopardy;

(4) The time limitation for the institution of prosecution has expired;

(5) The court has no jurisdiction of the offense charged; or

(6) The information charges an offense for which prosecution can be instituted only by a grand jury indictment.

These grounds may be urged at a later stage of the proceedings in accordance with other provisions of this Code.

(7) The individual charged with a violation of the Uniform Controlled Dangerous Substances Law has a valid prescription for that substance.

B. A motion to quash on the ground that the time limitation for commencement of trial has expired may be filed at any time before commencement of trial.

C. A motion to quash on grounds other than those stated in Paragraphs A and B of this Article shall be filed in accordance with Article 521.

D. The grounds for a motion to quash under Paragraphs B and C are waived unless a motion to quash is filed in conformity with those provisions.

E. The court may, in order to avoid a continuance, defer a hearing on a motion to quash until the end of the trial. (Amended by Acts 1978, No. 735, § 2; Acts 2009, No. 265, § 2, eff. Aug. 15, 2009.)

2009 Amendments. — The 2009 amendment by No. 265 added (A)(7).

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The time allowed for filing a motion to quash is dependent upon the nature of the ground upon which the motion is based, and the classifications of grounds are reflected in separate paragraphs of the article.

(b) Paragraph A states the time for filing a motion to quash on fundamental grounds that are not waived by failure to urge them by a motion to quash. These grounds are:

(1) The offense is not punishable under a valid statute.

This is Ground (1) of Art. 532. It may also be urged as a ground for a motion in arrest of judgment under Art. 859(2), and is within the scope of appellate review without prior objection, under Art. 920(2), since it is an error discoverable by a mere inspection of the pleadings and proceedings and without the inspection of evidence.

(2) The indictment does not conform with the requirements of Chapters 1 and 2 of Title XIII.

Chapters 1 and 2 of Title XIII set out the contents and necessary allegations for a valid indictment. Noncompliance with the requirements is a general ground for a motion to quash under Art. 532(2). It is a ground for a motion in arrest of judgment that “the indictment is substantially defective, in that an essential averment is omitted.” Art. 859(1). Also, an essential omission from the indictment is a defect discoverable “without the inspection of evidence” and is the basis of an appeal. Art. 920(2).

(3) Trial for the offense would constitute double jeopardy.

Double jeopardy may be raised at any stage of the proceedings, but only once. Art. 594. If this defense is not raised prior to trial by a motion to quash it may be urged during the trial by a motion in arrest of judgment (Art. 859(6)), upon appeal (Art. 920(2)), or by habeas corpus (Art. 362(6)).

(4) The time limitation for the institution of prosecution has expired.

The time limitation for the institution of prosecution, by the filing of an information or finding of an indictment, may (like double jeopardy) be raised at any time, but only once. Art. 577. If this defense was not previously urged by a motion to quash, it may be urged during the trial, by a motion in arrest of judgment, or may be raised on appeal, or by writ of habeas corpus.

(5) The court has no jurisdiction of the offense charged.

Lack of jurisdiction is a fundamental defect which can be raised at any stage in the proceedings. It may also be urged by motion in arrest of judgment. (Art. 859(3)), or upon appeal for the first time (Art. 920(2)), or by writ of habeas corpus (Art. 362 (1)).

(6)The information charges an offense for which prosecution can be instituted only by a grand jury indictment.

This is a special ground for a motion to quash an information filed by the district attorney. Art. 534(2). Its principal application is to capital offenses, which can be charged only by grand jury indictment under Const. Art. V,§9. The lack of a grand jury indictment is jurisdictional and can be urged by a motion in arrest of judgment. Art. 859(3). It can be initially urged on appeal since the defect is discoverable by a mere inspection of the pleadings and proceedings and without inspection of the evidence. Art. 920(2). It can probably be raised by habeas corpus, on the ground that a court that tried a defendant for a capital offense, without a grand jury indictment, “exceeded its jurisdiction.” Art. 362(1).

(c) Paragraph B lists three important grounds which may be filed as of right at least three judicial days before commencement of trial; and may be filed with permission of the court during the three-day period immediately preceding the trial.

(1) The time limitation for the commencement of trial has expired.

This defense, i.e., failure to bring a defendant to trial within the prescribed period, is a defense that must be promptly urged. Unless a motion to quash is made prior to trial, the right of dismissal on the ground of delay in commencing the trial is waived. Art. 581.

(2) The general venire or the petit jury venire was improperly drawn, selected, or constituted.

This objection is waived unless it is urged before trial by a motion to quash the venire. It is not listed as a ground for the motion in arrest of judgment; nor is it, under ordinary circumstances, a proper ground for habeas corpus.

(3) A grand jury indictment is invalid because the manner of selection of the general venire, the grand jury venire, or the grand jury was illegal.

This more specific ground, which is directed to the legality of grand jury indictments, will often be directed to the validity of jury commission procedures in the preparation of the various venire lists. Here, as in ground (2), a liberal rule applies, and there is a clearly stated cut-off date.

In considering the rule adopted for grounds (2) and (3), it is significant to review the confused and troubled judicial experience of analogous Art. 202 of the 1928 Code of Criminal Procedure. Former Art. 202 purported to assure prompt objections to jury venires and grand jury proceedings by specially providing that all such objections should be urged and disposed of “before the expiration of the third judicial day of the term for which said jury shall have been drawn, or before entering upon the trial of the case if it be begun sooner.” With respect to motions to quash indictments because of irregularities in the composition or proceedings of the grand jury, the third day “of the term” requirement was impossible of literal application. In State v. Smothers, 168 La. 1009, 123 So. 781 (1929), the supreme court suggested, by way of dictum, that where the defendant had been indicted for a crime allegedly committed after this time, former Art. 202 might not be applicable and the general articles concerning the motion to quash would control. Later cases, beginning with State v. Wilson, 204 La. 24, 14 So.2d 873 (1943), adopted a strained construction of former Art. 202, reading the phrase “of the term” to mean “after the expiration of the term.” (Emphasis supplied.) Even the Wilson construction of former Art. 202 would be of scant help to a defendant who did not procure counsel until after the three-day deadline had passed. It was the consensus of the Council that Art. 202 of the 1928 Code provided an unworkable formula, which should be discarded. Objections to the composition and method of selection of jury venires (Art. 532(9)) and of the grand jury (Art. 533(1)) can only be urged by the motion to quash which must be filed before the trial commences. However, it is desirable to adopt a liberal rule as to the time for filing a motion to quash on these important grounds. They are, therefore, listed in Paragraph B as grounds which may be urged as of right until three judicial days before the trial, and may be raised thereafter with the court’s permission, until commencement of trial.

Even where the defendant challenges the constitutionality of procedures followed in grand jury selection and the selection of jury venires, the objection should be timely urged. Such defenses are not grounds for a motion in arrest of judgment and may not be urged for the first time on appeal. The only proper procedure is the timely filing of a motion to quash the indictment. State v. White, 193 La. 775, 192 So. 345 (1939). The United States Supreme Court has held that a defendant’s failure to comply with reasonable state procedural requirements, which prevented him from challenging an improperly composed grand jury in the state court, would constitute a bar to subsequent relief in the federal courts. Michel v. Louisiana, 350 U.S. 91, 76 S.Ct. 158, 100 L.Ed. 83 (1956). It was the consensus of the Council that objections to the manner of selection or composition of grand juries should be urged under the rule established by Paragraph B, i. e., before the trial begins. This is a fair rule, and there is no sound reason for permitting a defendant to go to trial without urging his objection, thus keeping “an anchor to windward” in case of conviction. If the defect was unknown at the time of the trial, it may be subsequently urged as a newly discovered defect, which is a ground for a motion for a new trial under Art. 851(4).

(d) Paragraph C governs the time for filing a motion to quash “on any other ground.” The other grounds include duplicity and misjoinder, defects resulting from an insufficient or irregular bill of particulars, irregularities in the grand jury proceedings, and failure to properly authenticate and file the indictment or information. A motion to quash on these grounds will ordinarily be filed prior to or at the arraignment, but this may not be possible when counsel is procured at or immediately before the arraignment. Paragraph C therefore codifies a procedure followed by many trial judges and authorizes filing of the motion to quash “within ten days after arraignment, or before commencement of the trial, whichever is earlier.”

(e) Paragraph D states two important rules. First, it states that the grounds embraced in Paragraphs B and C are waived unless a motion to quash is timely filed. These grounds do not strike the proceedings with complete invalidity and cannot be first urged after conviction by motion in arrest, appeal, or habeas corpus.

Second, the court is authorized to defer the hearing of a motion to quash “until the end of the trial.” This authority to defer the hearing will make it possible for the court to be liberal in permitting the filing of motions to quash upon grounds embraced in Paragraphs B and C. For example, a motion objecting to the method of selection of the grand jury usually requires a full hearing, but the court may permit the motion to be filed just before the trial commences and defer a hearing on the motion until the end of the trial.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Property Crimes

••• Larceny & Theft

•••• General Overview. — Supreme court affirmed defendant’s conviction of felony theft; defendant’s failure to file a motion to quash under La. Code Crim. Proc. Ann. arts. 534(1), 535 waived his right to complain of the failure of the prosecutor to sign the bill of information as required by La. Code Crim. Proc. Ann. arts. 384. State v. White, 404 So. 2d 1202, 1981 La. LEXIS 10430 (Sept. 28, 1981).

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — Where defendant’s trial commenced a year and one week after his arrest for driving while intoxicated in violation of La. Rev. Stat. Ann. § 14:98, after he filed a motion pursuant to La. Code Crim. Proc. Ann. art. 535 to quash the prosecution as untimely under La. Code Crim. Proc. Ann. art. 578, the State had a heavy burden to show a legal cause for delay under La. Code Crim. Proc. Ann. arts. 579 or 580, which it failed to do, and the conviction was reversed in accordance with La. Code Crim. Proc. Ann. art. 581. State v. Whalen, 470 So. 2d 546, 1985 La. App. LEXIS 9744 (May 29, 1985).

• Accusatory Instruments

•• Dismissal

••• General Overview. — Where defendant failed to object prior to his trial with respect to the improper form of the bill of information charging him with attempted simple robbery as required under former La. Rev. Stat. Ann. § 15:253 (now La. Code Crim. Proc. Ann. art. 535), he was precluded from challenging the form on appeal. State v. Brown, 226 LA. 360, 76 So. 2d 396, 1954 La. LEXIS 1335 (Nov. 8, 1954).

•• Indictments

••• General Overview. — Where defendant did not object to the prosecutor’s failure to sign a page of the indictment prior to trial, the defect was waived pursuant to La. Code Crim. Proc. Ann. arts. 534(1), 535. State v. Lee, 668 So. 2d 420, 1996 La. App. LEXIS 93 (Jan. 19, 1996), writ of certiorari denied by La. 96-0477, 672 So. 2d 919, 1996 La. LEXIS 1393 (La. May 10, 1996).

Defendant waived his argument that the indorsement on his indictment for murder was rendered null pursuant to La. Code Crim. Proc. Ann. art. 533(5) by the failure to disclose in the minutes that an acting grand jury foreman had been designated; he did not file a motion to quash within the time limits set out in La. Code Crim. Proc. Ann. art. 535. State v. Sears, 298 So. 2d 814, 1974 La. LEXIS 4557 (July 1, 1974), overruled by State v. Lovett, 345 So. 2d 1139, 1977 La. LEXIS 5389, 1977 La. LEXIS 5772 (La. 1977).

•• Informations

••• General Overview. — Having admitted the allegations in the habitual offender bill of information, defendant waived the right to a hearing on the matter, and could not challenge on appeal the sufficiency of the evidence which the State would have presented if there had been a hearing. State v. Tumblin, 857 So. 2d 1045, 2003 La. App. LEXIS 2594 (Sept. 17, 2003).

Although the failure of the assistant district attorney to sign the bill of information was a ground for quashing the information, defendant did not file a motion to quash and, thus, waived the right to complain. State v. Selvage, 644 So. 2d 745, 1994 La. App. LEXIS 2670 (Oct. 7, 1994), writ of certiorari denied by La. 94-2744, 650 So. 2d 1174, 1995 La. LEXIS 695 (La. Mar. 10, 1995).

• Pretrial Motions & Procedures

•• General Overview. — La. Code Crim. Proc. Ann. arts. 535 and 593 contemplate that, in criminal proceedings, double jeopardy issues be raised by a written motion to quash. State v. Reed, 499 So. 2d 132, 1986 La. App. LEXIS 8025 (Oct. 29, 1986).

Defendant’s motions to quash were properly denied because the motions were untimely; defendant’s motion in one instance was filed some four months after his arraignment for aggravated rape and the second motion was filed more than 20 days after his arraignment for aggravated kidnapping. State v. Williams, 445 So. 2d 1264, 1984 La. App. LEXIS 8016 (Feb. 1, 1984), review denied by 449 So. 2d 1346, 1984 La. LEXIS 8888 (La. 1984).

Trial court did not abuse its discretion in denying defendant’s motion to quash an indictment on the basis that the jury venire did not contain enough women, where the trial court denied the motion on the grounds that it was not filed 3 judicial days before trial, it was made orally, and it was not filed in written form until 11 days after trial. State v. Shezbie, 332 So. 2d 243, 1976 La. LEXIS 4646 (May 17, 1976).

•• Speedy Trial

••• General Overview. — Pursuant to La. Code Crim. Proc. Ann. art. 535 (B), a motion to quash based on the ground that the time limitation for the commencement of trial has expired may be filed at any time before commencement of trial; where defense counsel announced they were proceeding subject to their right to file a motion to quash later but the prosecution failed to object at the time defense counsel announced they were proceeding subject to their right to file a motion to quash later, and the court actually heard the matter after the trial, these facts served to waive the statutory requirements, and the State’s argument that the motion was not timely was rejected. State v. Garbo, 442 So. 2d 685, 1983 La. App. LEXIS 9631 (Nov. 22, 1983).

••• Statutory Right. — Where defendant defendant’s 1996 indictment for first degree murder was quashed by the trial court, but in 2002, based on the same underlying offense, the State brought a second indictment, charging defendant with second degree murder, the trial court erred in calculating the time delay for commencement of trial, from the date of the original indictment, and quashing the second indictment, because the dismissal of the first indictment was the result of that indictment being quashed, and the State had two years from the filing of the second degree murder charge, to bring defendant to trial. State v. Van Dyke, 856 So. 2d 187, 2003 La. App. LEXIS 2643 (Oct. 1, 2003), writ denied by La. 2003-2777, 867 So. 2d 689, 2004 La. LEXIS 552 (La. Feb. 13, 2004).

Where defendant’s trial commenced a year and one week after his arrest for driving while intoxicated in violation of La. Rev. Stat. Ann. § 14:98, after he filed a motion pursuant to La. Code Crim. Proc. Ann. art. 535 to quash the prosecution as untimely under La. Code Crim. Proc. Ann. art. 578, the State had a heavy burden to show a legal cause for delay under La. Code Crim. Proc. Ann. arts. 579 or 580, which it failed to do, and the conviction was reversed in accordance with La. Code Crim. Proc. Ann. art. 581. State v. Whalen, 470 So. 2d 546, 1985 La. App. LEXIS 9744 (May 29, 1985).

• Double Jeopardy

•• General Overview. — La. Code Crim. Proc. Ann. arts. 535 and 593 contemplate that, in criminal proceedings, double jeopardy issues be raised by a written motion to quash. State v. Reed, 499 So. 2d 132, 1986 La. App. LEXIS 8025 (Oct. 29, 1986).

•• Res Judicata. — Where defendant filed a pretrial motion to quash, but he did not question the duplicitous indictment, he did not properly preserve the issue for appellate review. State v. DeFraites, 449 So. 2d 540, 1984 La. App. LEXIS 8462 (Mar. 29, 1984), writ of certiorari denied by 452 So. 2d 179 (La. 1984).

• Guilty Pleas

•• Changes & Withdrawals. — Trial court did not err in refusing its consent under former La. Rev. Stat. Ann. § 15:265 (now La. Code Crim. Proc. Ann. art. 561) to allow defendant to withdraw his not guilt plea and assert a demur to his theft indictment when his motion was not timely under former La. Rev. Stat. Ann. § 15:284 (now La. Code Crim. Proc. Ann. art. 535). State v. Hagerty, 251 LA. 477, 205 So. 2d 369, 1967 La. LEXIS 2328 (Dec. 11, 1967), writ of certiorari denied by 391 U.S. 935, 88 S. Ct. 1848, 20 L. Ed. 2d 855, 1968 U.S. LEXIS 1574 (1968).

• Juries & Jurors

•• Challenges for Cause

••• General Overview. — Defendants who objected to the make-up of the jury venire failed to preserve their objection, but should have filed a motion to quash prior to trial. State v. Francis, 285 So. 2d 191, 1973 La. LEXIS 6514 (Oct. 29, 1973).

•• Challenges to Jury Venire

••• General Overview. — Because the proper procedural vehicle for urging objection that the general or petit jury venire was improperly drawn, selected, or constituted was a motion to quash, La. Code Crim. Proc. Ann. art. 532(9), and the motion had to be in writing and filed before trial, La. Code Crim. Proc. Ann. arts. 536, 521, 535(C), where a defendant made an oral objection after jury selection and filed a motion for new trial after the verdict, the defendant’s objection was not properly presented to the trial court and was raised too late for the trial court to take any necessary corrective action and could not be considered on appeal, but the defendant suffered no prejudice because the evidence of his guilt was overwhelming. State v. Williams, 617 So. 2d 557, 1993 La. App. LEXIS 1492 (Apr. 7, 1993), writ of certiorari denied by 623 So. 2d 1331, 1993 La. LEXIS 2487 (La. 1993).

Although defendant objected to the venire, his objection came after the jury panel had been selected and sworn and was, therefore, untimely under the requirements of La. Code Crim. Proc. Ann. arts. 521, 532(9), and 535(C). State v. Williams, 610 So. 2d 991, 1992 La. App. LEXIS 3713 (Nov. 23, 1992).

Defendant’s motion for a mistrial was timely although he did not file a written motion to quash the jury venire before trial as required by La. Code Crim. Proc, Ann. art. 532, 535, and 536, where defendant sought a mistrial because the cards with the names of jurors who had just been dismissed were returned to the jury box and were drawn a second time, and where this irregularity could not have been foreseen. State v. Frederick, 554 So. 2d 1288, 1989 La. App. LEXIS 2731 (Dec. 19, 1989), writ of certiorari denied by 587 So. 2d 690, 1991 La. LEXIS 2830 (La. 1991).

Correct procedural vehicle for asserting a complaint that the general or petit jury venire was improperly drawn, selected, or constituted is a motion to quash, which must be filed at least three judicial days prior to trial and may be filed with permission of the court at any time before commencement of trial; otherwise, pursuant to La. Code Crim. Proc. Ann. art. 535 it is waived. State v. Kibby, 294 So. 2d 196, 1974 La. LEXIS 3471 (Apr. 29, 1974).

Trial judge was correct in his ruling that denied defendants’ oral motion to quash bills of information on the ground of racial imbalance of the petit jury venire; the motion was not in writing as required by La. Code Crim. Proc. Ann. art. 536, and was not timely filed under La. Code Crim. Proc. Ann. art. 535(B). State v. Lewis, 255 LA. 623, 232 So. 2d 294, 1970 La. LEXIS 3882 (Feb. 23, 1970).

Under former La. Code Crim. Proc. Ann. art. 202 (now La. Code Crim. Proc. Ann. art. 535), since no distinction is made between grand and petit juries; defendant had a right to file his motion to quash the petit jury venire at any time before trial; defendant’s motion filed after the expiration by the third judicial day of the term for which the petit jury was drawn was timely. State v. Chianelli, 226 LA. 552, 76 So. 2d 727, 1954 La. LEXIS 1355 (Nov. 8, 1954).

••• Fair Cross-Section Challenges

•••• General Overview. — Pursuant to La. Code Crim. Proc. Ann. arts. 521 and 535(C), defendant failed to file a motion to quash before trial, instead he challenged the jury venire for the first time in his motion for new trial, a result, the objection to the jury venire was raised too late in the trial court and on appeal. State v. Bruce, 477 So. 2d 817, 1985 La. App. LEXIS 9955 (Oct. 10, 1985).

•• Voir Dire

••• General Overview. — Defendant’s failure to object to the jury venire through a timely motion to quash in the trial court precluded review of that issue on appeal. State v. Jackson, 480 So. 2d 937, 1985 La. App. LEXIS 10468 (Dec. 4, 1985), writ of certiorari denied by 484 So. 2d 668, 1986 La. LEXIS 5988 (La. 1986).

• Trials

•• Defendant’s Rights

••• Right to Speedy Trial. — Pursuant to La. Code Crim. Proc. Ann. art. 535 (B), a motion to quash based on the ground that the time limitation for the commencement of trial has expired may be filed at any time before commencement of trial; where defense counsel announced they were proceeding subject to their right to file a motion to quash later but the prosecution failed to object at the time defense counsel announced they were proceeding subject to their right to file a motion to quash later, and the court actually heard the matter after the trial, these facts served to waive the statutory requirements, and the State’s argument that the motion was not timely was rejected. State v. Garbo, 442 So. 2d 685, 1983 La. App. LEXIS 9631 (Nov. 22, 1983).

• Sentencing

•• Imposition

••• Evidence. — Having admitted the allegations in the habitual offender bill of information, defendant waived the right to a hearing on the matter, and could not challenge on appeal the sufficiency of the evidence which the State would have presented if there had been a hearing. State v. Tumblin, 857 So. 2d 1045, 2003 La. App. LEXIS 2594 (Sept. 17, 2003).

• Appeals

•• Reviewability

••• Preservation for Review

•••• General Overview. — Assuming an indictment was not endorsed “a true bill” as required by La. Code. Crim. Proc. Ann. Art. 533(5) and as appeared from the record on errors patent review, this error was a defect in form only, was insufficient under La. Code Crim. Proc. Ann. art. 487 to invalidate the indictment, and defendant’s failure to object to the defect waived the error per La. Code Crim. Proc. Ann. art. 521, 535. State v. Porche, 780 So. 2d 1152, 2001 La. App. LEXIS 315 (Feb. 14, 2001).

Because the proper procedural vehicle for urging objection that the general or petit jury venire was improperly drawn, selected, or constituted was a motion to quash, La. Code Crim. Proc. Ann. art. 532(9), and the motion had to be in writing and filed before trial, La. Code Crim. Proc. Ann. arts. 536, 521, 535(C), where a defendant made an oral objection after jury selection and filed a motion for new trial after the verdict, the defendant’s objection was not properly presented to the trial court and was raised too late for the trial court to take any necessary corrective action and could not be considered on appeal, but the defendant suffered no prejudice because the evidence of his guilt was overwhelming. State v. Williams, 617 So. 2d 557, 1993 La. App. LEXIS 1492 (Apr. 7, 1993), writ of certiorari denied by 623 So. 2d 1331, 1993 La. LEXIS 2487 (La. 1993).

Although defendant objected to the venire, his objection came after the jury panel had been selected and sworn and was, therefore, untimely under the requirements of La. Code Crim. Proc. Ann. arts. 521, 532(9), and 535(C). State v. Williams, 610 So. 2d 991, 1992 La. App. LEXIS 3713 (Nov. 23, 1992).

Defendant’s failure to object to the jury venire through a timely motion to quash in the trial court precluded review of that issue on appeal. State v. Jackson, 480 So. 2d 937, 1985 La. App. LEXIS 10468 (Dec. 4, 1985), writ of certiorari denied by 484 So. 2d 668, 1986 La. LEXIS 5988 (La. 1986).

Where defendant filed a pretrial motion to quash, but he did not question the duplicitous indictment, he did not properly preserve the issue for appellate review. State v. DeFraites, 449 So. 2d 540, 1984 La. App. LEXIS 8462 (Mar. 29, 1984), writ of certiorari denied by 452 So. 2d 179 (La. 1984).

Defendant waived his argument that the indorsement on his indictment for murder was rendered null pursuant to La. Code Crim. Proc. Ann. art. 533(5) by the failure to disclose in the minutes that an acting grand jury foreman had been designated; he did not file a motion to quash within the time limits set out in La. Code Crim. Proc. Ann. art. 535. State v. Sears, 298 So. 2d 814, 1974 La. LEXIS 4557 (July 1, 1974), overruled by State v. Lovett, 345 So. 2d 1139, 1977 La. LEXIS 5389, 1977 La. LEXIS 5772 (La. 1977).

••• Waiver

•••• General Overview. — Having admitted the allegations in the habitual offender bill of information, defendant waived the right to a hearing on the matter, and could not challenge on appeal the sufficiency of the evidence which the State would have presented if there had been a hearing. State v. Tumblin, 857 So. 2d 1045, 2003 La. App. LEXIS 2594 (Sept. 17, 2003).

Pursuant to La. Code Crim. Proc. Ann. arts. 521 and 535(C), defendant failed to file a motion to quash before trial, instead he challenged the jury venire for the first time in his motion for new trial, a result, the objection to the jury venire was raised too late in the trial court and on appeal. State v. Bruce, 477 So. 2d 817, 1985 La. App. LEXIS 9955 (Oct. 10, 1985).
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Art. 536. Form and contents of motion to quash; place to file.

A motion to quash shall be in writing, signed by the defendant or his attorney, and filed in open court or in the office of the clerk of court. It shall specify distinctly the grounds on which it is based. The court shall hear no objection based on grounds not stated in the motion.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Art. 287 of the 1928 Louisiana Code of Criminal Procedure required that the motion to quash be in writing and specify the grounds upon which it is based. The above Art. 536 follows A.L.I.,§211 in expressly stating that the court shall hear no objection other than that stated in the motion. This sound rule was only implicit in Art. 287 of the 1928 Code. See State v. Conega, 121 La. 522, 46 So. 614 (1908), where the court limited a motion to quash to the ground stated therein.

(b) The requirement of Art. 251 of the 1928 Code of Criminal Procedure that the motion to quash be supported by an affidavit is omitted. The A.L.I. Code of Criminal Procedure and the Uniform Rules of Criminal Procedure do not require an affidavit or other sworn evidence. Fed.Rule 47 states that motions in general “may” be supported by affidavit. The important requirement is that the grounds for the motion be specified.
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CIVIL PROCEDURE

• Pleading & Practice

•• Defenses, Demurrers & Objections

••• Motions to Dismiss. — In defendant’s trial her oral motion to quash on grounds that the time limitation for commencement of trial pursuant to rule had expired, was ineffective because the rule provided that all motions to quash were to be made in writing. State v. Fryer, 691 So. 2d 712, 1997 La. App. LEXIS 518 (Feb. 19, 1997).

After the State was granted four continuances due to the absence of a prosecution witness, case law required that the charge against defendant for a simple, non-violent offense be quashed despite the fact that defendant did not file a written motion to quash per La. Code Crim. Proc. Ann. art. 536. State v. Lang, 464 So. 2d 776, 1985 La. App. LEXIS 8267 (Feb. 11, 1985).

CRIMINAL LAW & PROCEDURE

• Accusatory Instruments

•• Dismissal

••• General Overview. — Under La. Code Crim. Proc. Ann. art. 536, the trial court erred in granting defendant’s motion to quash, because it was not made in writing. State v. Branch, 784 So. 2d 43, 2001 La. App. LEXIS 635 (Mar. 28, 2001).

Where no written motion to quash a bill of information or limit the manslaughter prosecution appeared in the record, the court was satisfied defendant filed such a motion because the parties’ comments indicated that the motion was filed and served on the State, and defendant’s writ application contained an attachment of a copy of defendant’s clocked-in motion to quash. State v. Jordan, 774 So. 2d 267, 2000 La. App. LEXIS 2537 (Oct. 18, 2000), writ denied by La. 2001-3329, 801 So. 2d 363, 2001 La. LEXIS 3071 (La. Nov. 9, 2001).

Pursuant to La. Code Crim. Proc. Ann. art. 536, a trial court erred by granting a motion to quash based on reasons that were not stated in the written motion. State v. DeGeorge, 572 So. 2d 696, 1990 La. App. LEXIS 3018 (Dec. 20, 1990).

Defendant’s oral motion to quash the murder charges against him did not comply with the provisions of La. Code Crim. Proc. Ann. art. 536, therefore, he waived any right he may have had to complain about the state’s lack of compliance with the statutory time limitations for a speedy trial. State v. Peters, 546 So. 2d 557, 1989 La. App. LEXIS 1311 (June 20, 1989).

•• Informations

••• General Overview. — Defendants’ oral motion to quash bills of information against them was properly denied where the motion was not in writing as required by La. Code Crim. Proc. Ann. art. 536 and La. Const. 1921, art. I, § 9 (now La. Const. art. I, § 13) provided that a non-capital case could be charged by a bill of information. State v. La Caze, 252 LA. 971, 215 So. 2d 511, 1968 La. LEXIS 2570 (Nov. 12, 1968), writ of certiorari denied by 395 U.S. 928, 89 S. Ct. 1786, 23 L. Ed. 2d 246, 1969 U.S. LEXIS 1579 (1969).

• Pretrial Motions & Procedures. — In defendant’s trial her oral motion to quash on grounds that the time limitation for commencement of trial pursuant to rule had expired, was ineffective because the rule provided that all motions to quash were to be made in writing. State v. Fryer, 691 So. 2d 712, 1997 La. App. LEXIS 518 (Feb. 19, 1997).

•• General Overview. — Defendant’s oral motion to quash a bill of information on the ground that it referenced the wrong crime was improper because the motion to quash had to have been in writing as required by La. Code Crim. Proc. Ann. art. 536. State v. Bentel, 769 So. 2d 1247, 2000 La. App. LEXIS 2217 (Sept. 26, 2000).

Trial court did not abuse its discretion in denying defendant’s motion to quash an indictment on the basis that the jury venire did not contain enough women, where the trial court denied the motion on the grounds that it was not filed 3 judicial days before trial, it was made orally, and it was not filed in written form until 11 days after trial. State v. Shezbie, 332 So. 2d 243, 1976 La. LEXIS 4646 (May 17, 1976).

•• Continuances. — After the State was granted four continuances due to the absence of a prosecution witness, case law required that the charge against defendant for a simple, non-violent offense be quashed despite the fact that defendant did not file a written motion to quash per La. Code Crim. Proc. Ann. art. 536. State v. Lang, 464 So. 2d 776, 1985 La. App. LEXIS 8267 (Feb. 11, 1985).

•• Dismissal. — Trial court had discretion to ignore defendant’s failure to submit a written motion to quash as required under La. Code Crim. Proc. Ann. art. 536, and properly admitted his oral motion to quash. Baton Rouge v. Schmieder, 582 So. 2d 1266, 1991 La. LEXIS 1877 (June 21, 1991).

•• Speedy Trial

••• Statutory Right. — Defendant’s oral motion to quash the murder charges against him did not comply with the provisions of La. Code Crim. Proc. Ann. art. 536, therefore, he waived any right he may have had to complain about the state’s lack of compliance with the statutory time limitations for a speedy trial. State v. Peters, 546 So. 2d 557, 1989 La. App. LEXIS 1311 (June 20, 1989).

• Juries & Jurors

•• Challenges to Jury Venire

••• General Overview. — Defendant’s motion for a mistrial was timely although he did not file a written motion to quash the jury venire before trial as required by La. Code Crim. Proc, Ann. art. 532, 535, and 536, where defendant sought a mistrial because the cards with the names of jurors who had just been dismissed were returned to the jury box and were drawn a second time, and where this irregularity could not have been foreseen. State v. Frederick, 554 So. 2d 1288, 1989 La. App. LEXIS 2731 (Dec. 19, 1989), writ of certiorari denied by 587 So. 2d 690, 1991 La. LEXIS 2830 (La. 1991).

Trial judge was correct in his ruling that denied defendants’ oral motion to quash bills of information on the ground of racial imbalance of the petit jury venire; the motion was not in writing as required by La. Code Crim. Proc. Ann. art. 536, and was not timely filed under La. Code Crim. Proc. Ann. art. 535(B). State v. Lewis, 255 LA. 623, 232 So. 2d 294, 1970 La. LEXIS 3882 (Feb. 23, 1970).

• Appeals

•• Reviewability

••• Preservation for Review

•••• General Overview. — Where, before sentencing, defendant made an oral motion for new trial on the basis that defendant was convicted under an unconstitutionally broad statute and that the statute violated defendant’s right to due process, the trial court properly denied the motion, as a motion to quash to be in writing and to specify the grounds upon which it is based. State v. Jordan, 836 So. 2d 609, 2002 La. App. LEXIS 4167 (Dec. 30, 2002).

Where no written motion to quash a bill of information or limit the manslaughter prosecution appeared in the record, the court was satisfied defendant filed such a motion because the parties’ comments indicated that the motion was filed and served on the State, and defendant’s writ application contained an attachment of a copy of defendant’s clocked-in motion to quash. State v. Jordan, 774 So. 2d 267, 2000 La. App. LEXIS 2537 (Oct. 18, 2000), writ denied by La. 2001-3329, 801 So. 2d 363, 2001 La. LEXIS 3071 (La. Nov. 9, 2001).

Where defendant filed a pretrial motion to quash, but he did not question the duplicitous indictment, he did not properly preserve the issue for appellate review. State v. DeFraites, 449 So. 2d 540, 1984 La. App. LEXIS 8462 (Mar. 29, 1984), writ of certiorari denied by 452 So. 2d 179 (La. 1984).

Art. 537. Trial of issues arising on motion to quash.

All issues, whether of law or fact, that arise on a motion to quash shall be tried by the court without a jury.

COMMENTARY

Louisiana Official Revision Comments

1966. — This article is in conformity with the practice in Louisiana and elsewhere. Motions to quash on the grounds of time limitations or improper venue frequently raise issues of fact, but those questions of fact do not relate to basic guilt or innocence; therefore, no constitutional right to a jury trial is involved. State v. Moore, 140 La. 281, 72 So. 965 (1916); State v. Paternostra, 224 La. 87, 68 So.2d 767 (1953) (venue). Art. 282 of the 1928 Code of Criminal Procedure provided that any plea of former jeopardy was triable by the judge without a jury; and the constitutionality of that provision was never seriously challenged.
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CRIMINAL LAW & PROCEDURE

• Guilty Pleas

•• Admissibility at Trial. — After reviewing the transcript of the 1995 guilty plea, it was questionable whether the trial court adequately informed defendant that, by pleading guilty, defendant was waiving defendant’s right to a bench trial; because a hearing was not held, as required by La. Code Crim. Proc. Ann. art. 537, the State did not have the opportunity to prove the constitutionality of the plea, nor was defendant allowed an opportunity to present evidence showing the contested charges were to be tried together absent the plea agreement, and the appellate court vacated the motion to quash and remanded the case for a hearing as required by art. 537. State v. Stewart, 827 So. 2d 1277, 2002 La. App. LEXIS 2998 (Oct. 2, 2002).

•• Enforcement of Plea Agreements. — Because the State was not afforded the opportunity to prove the existence of the prior DWI guilty pleas and that defendant was represented by counsel, the court set aside the denial of defendant’s motion to quash the indictment charging him with a third offense of operating a vehicle while intoxicated, vacated the guilty plea, set aside both the conviction and sentence, and remanded the case to the district court with instructions to allow both the State and defendant an opportunity to meet their respective burdens at a hearing. State v. Lowry, 762 So. 2d 1275, 2000 La. App. LEXIS 1722 (June 27, 2000), remanded by La. App. 01-111, 791 So. 2d 765, 2001 La. App. LEXIS 1710 (La.App. 5 Cir. June 27, 2001).

Art. 538. Effect of sustaining motion to quash.

The court shall order the defendant discharged from custody or bail, as to that charge, when it sustains a motion to quash based upon the ground that:

(1) The offense is not punishable under a valid statute;

(2) Trial for the offense charged would constitute double jeopardy;

(3) The time limitation for the institution of prosecution or for the commencement of trial has expired; or

(4) The court has no jurisdiction of the offense charged.

In other cases, when a motion to quash is sustained, the court may order that the defendant be held in custody or that his bail be continued for a specified time, pending the filing of a new indictment.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is based largely on Fed.Rule 12(5). The grounds that call for a complete discharge are also enumerated in Art. 532(1), (6), (7), and (8). When the motion to quash is based upon defective grand jury proceedings, inadequacy of the method of instituting the criminal prosecution, or other defects that merely vitiate the particular charge, the court is authorized to order that the defendant be continued in custody or bail pending the filing of a new indictment.

(b) In Clause (1), the word “statute” includes local ordinances, by its definition in Art. 934(11).
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CRIMINAL LAW & PROCEDURE

• Accusatory Instruments

•• Dismissal

••• General Overview. — Under La. Code Crim. Proc. Ann. art. 538 where the trial court did not order defendant held or released after sustaining a motion to quash the bill of information, the effect of such silence was that the trial court did not thereby order defendant discharged; hence, on certiorari initiated by the surety, the court affirmed the trial court’s refusal to rescind a bond forfeiture. State v. Thomas, 442 So. 2d 794, 1983 La. App. LEXIS 9863 (Dec. 9, 1983), writ of certiorari denied by 445 So. 2d 436, 1984 La. LEXIS 8251 (La. 1984).

•• Indictments

••• General Overview. — Defendant’s motion to quash was properly granted by the trial court based on the ground that the offense of cruelty to the infirm was not punishable by a valid statute; the charge of simply witnessing an offense by another did not constitute the intentionally or criminally negligent mistreatment or neglect of the victim, and the prosecution did not allege that defendant actively participated in the offense, that she had a duty to intervene, or a duty to report the abuse, and that she failed in that report. State v. Walker, 853 So. 2d 746, 2003 La. App. LEXIS 2311 (Aug. 20, 2003).

 

TITLE 16. ARRAIGNMENT AND PLEAS

Article

551. Arraignment of defendant.

551.1. Substitution of railroad defendant at arraignment.

552. Pleas at the arraignment.

553. Method of pleading.

554. Effect of failure to plead.

555. Waivers.

556. Plea of guilty or nolo contendere in misdemeanor cases; duty of court.

556.1. Plea of guilty or nolo contendere in felony cases; duty of court.

557. Plea of guilty in capital cases.

558. Plea of guilty of lesser included offense.

558.1. Adjudication of not guilty by reason of insanity.

559. Withdrawal or setting aside of plea of guilty.

560. Change of plea of not guilty to guilty.

561. Change of plea of “not guilty” to “not guilty and not guilty by reason of insanity”.

Art. 551. Arraignment of defendant.

A. The arraignment consists of the reading of the indictment to the defendant by the clerk in open court, and the court calling upon the defendant to plead. Reading of the indictment may be waived by the defendant at the discretion and with the permission of the court. The arraignment and the defendant’s plea shall be entered in the minutes of the court and shall constitute a part of the record.

B. Nothing in this Article shall prohibit the court, by local rule, or the defense counsel from providing for a defendant’s appearance at his arraignment by simultaneous audio-visual transmission. The court may, by local rule, provide for the defendant’s appearance at the arraignment and the entry of his plea by way of simultaneous transmission through audio-visual electronic equipment. (Acts 1990, No. 543, § 1; Acts 1990, No. 593, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a)The purpose of the arraignment is to join issues between the state and the defendant. Before the defendant can plead, he must be clearly notified of the charge against him. The requirement of reading the indictment to the defendant is retained from Art. 254 of the 1928 Louisiana Code of Criminal Procedure. According to a commentary to Sec. 201 of the A.L.I. Code of Criminal Procedure, the reading of the indictment, unless waived, is an element of the arraignment in a great majority of states.

(b) Benefit of counsel at the arraignment is provided for in Arts. 512 and 513.

(c) The provision that only one arraignment is necessary, based on former R.S. 15:254.1, makes it clear that the original arraignment will support all subsequent proceedings in the case. This conforms with Louisiana jurisprudence holding that a second arraignment is not necessary when a new trial has been ordered [State v. Johnson, 10 La. Ann. 456 (1855); State v. Boyd, 38 La.Ann. 374 (1886)], and that if a defendant is arraigned on a charge that carries with it arraignment of lesser included charges and the graver charge is dropped, it is unnecessary to rearraign on the lesser included charge. State v. Bourgeois, 158 La. 713, 104 So. 627 (1925).

(d) Under the 1928 Louisiana Code of Criminal Procedure presence of the defendant at the arraignment was covered in the provisions relative to arraignment. (Former Arts. 254-258). In this Code, Title XXVII, Presence of Defendant, provides a concise statement of the rules requiring presence of the defendant at various stages of the proceedings, including the arraignment. This follows the pattern of the A.L.I. Code of Criminal Procedure.

(e) The requirement that the arraignment and the defendant’s plea shall be entered upon the minutes of the court and shall constitute a part of the record insures an authentic record of this important stage of the prosecution. Accord: A.L.I. Code of Criminal Procedure,§201. The phrase “shall constitute a part of the record” is employed to make doubly certain that the arraignment and plea shall, in accordance with the Louisiana jurisprudence, be considered a matter of record. State v. McCrocklin, 130 La. 106, 57 So. 645 (1912). Many matters which are not considered as being of record are entered in the minutes of the court. State v. Davis, 214 La. 831, 39 So.2d 76 (1949), held that the judge’s written charge to the jury was not a matter “of record,” although it was included in the minutes.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — Crimes of driving while intoxicated are non-complex crimes, and almost self explanatory, thus requiring less judicial inquiry to determine if defendant understood his waiver of counsel in the case of a guilty plea; there is no magic word formula for making this determination, but the voluntariness of the waiver of counsel must take into consideration the totality of the circumstances. State v. Nabak, 864 So. 2d 758, 2003 La. App. LEXIS 3687 (Dec. 30, 2003).

• Preliminary Proceedings

•• Arraignments

••• General Overview. — It is true that a defendant has a right to be arraigned as set forth in La. Code Crim. Proc. art. 551; however, where a defendant enters upon trial without objecting to the defect, he is deemed to have waived his right under La. Code Crim. Proc. art. 555. State v. Wilson, 677 So. 2d 471, 1996 La. App. LEXIS 1038 (May 8, 1996), writ of certiorari denied by La. 96-1893, 699 So. 2d 49, 1997 La. LEXIS 2375 (La. Aug. 27, 1997).

Where defendant admitted that defendant had read a rights form offered defendant, although defendant refused to sign it, and the bill of information was read to defendant, charging defendant with violation of a noise ordinance, the requirements of La. Code Crim. Proc. Ann. art. 551 were met. State v. Di Rosa, 520 So. 2d 1244, 1988 La. App. LEXIS 262 (Feb. 8, 1988).

Defendant is not entitled to a rearraignment after an amendment of his indictment where he has notice of the charges against him as under La. Code Crim. Proc. Ann. art. 551. State v. Bluain, 315 So. 2d 749, 1975 La. LEXIS 4854 (June 23, 1975).

Defendant waived his claim that a defect patent on the face of the record of his murder trial existed in that the minute entries failed to indicate that he was arraigned; he made no objection to the alleged defect before his trial and he did not contend or show that any prejudice resulted from the entering of the plea of not guilty. State v. Sears, 298 So. 2d 814, 1974 La. LEXIS 4557 (July 1, 1974), overruled by State v. Lovett, 345 So. 2d 1139, 1977 La. LEXIS 5389, 1977 La. LEXIS 5772 (La. 1977).

• Guilty Pleas

•• Admissibility at Trial. — State meets its burden under State v. Shelton to show the constitutionality of a plea for purposes of the recidivist portion of the driving while intoxicated statute, La. Rev. Stat. Ann. § 14:98, by producing a “perfect” transcript of the guilty plea colloquy; anything less than a “perfect” transcript, such as a guilty plea form or minute entry, will require the trial judge to weigh the evidence submitted by both sides and determine whether the defendant’s Boykin rights were prejudiced. State v. Nabak, 864 So. 2d 758, 2003 La. App. LEXIS 3687 (Dec. 30, 2003).

•• Appeals. — From a reading of the transcript, clearly the trial court did inform defendant that, pursuant to the plea bargain, the sentence for armed robbery would be 15 years without the benefit of probation, parole, or suspension of sentence. Defendant stated for the record that same was his understanding of the plea bargain and that no one had made any other promises to him; thus, his assertion that his plea was involuntary because he was not informed of said facts was without merit. State v. Smith, 901 So. 2d 547, 2005 La. App. LEXIS 1029 (Mar. 30, 2005).

•• Changes & Withdrawals. — Where defendant attempted to change his guilty plea to not guilty and not guilty by reason of insanity just before trial, denial of the motion was held proper on appeal because the 10-day time period for such changes under La. Code Crim. Proc. Ann. art. 551(a) had already passed. State v. Hawkins, 715 So. 2d 638, 1998 La. App. LEXIS 1617 (June 24, 1998), writ denied by La. 98-1978, 728 So. 2d 1287, 1998 La. LEXIS 3616 (La. Nov. 20, 1998).

•• Knowing & Intelligent Requirement. — State met its burden of proving that defendant validly waived his right to counsel in the first predicate plea, where defendant was advised of the right to counsel in the transcript and the waiver of right form and the trial judge explained the serious nature of pleading guilty; however, the State failed to prove a valid waiver of counsel in the second predicate plea, such that the trial judge did not err in granting the motion to quash as to the second predicate plea. State v. Bush, 873 So. 2d 795, 2004 La. App. LEXIS 1075 (Apr. 27, 2004).

Trial court erred in denying defendant’s motion to quash, and defendant’s conviction of driving while intoxicated (DWI), third offense, was reversed where the evidence offered by the state in support of the predicate guilty pleas showed that defendant was not represented by counsel, was advised of his right to counsel and waived that right, but no additional evidence was presented by which to evaluate whether the waivers were made knowingly and intelligently; the state failed to prove a knowing and intelligent waiver of counsel in each of the two predicate guilty pleas where, in the case of the Mississippi guilty plea, there was no indication that defendant met with the district attorney or that a favorable sentence was received as the result of a plea bargain, and in the case of the Louisiana guilty plea, a minute entry indicated that defendant was originally charged with DWI and driving without a license and the license charge was dismissed, but there was no indication from the record how or why the dismissal of the second charge occurred. State v. Nabak, 864 So. 2d 758, 2003 La. App. LEXIS 3687 (Dec. 30, 2003).

Before accepting a misdemeanor guilty plea, the trial judge should expressly advise the defendant of his right to counsel and to appointed counsel if he is indigent, and the judge should determine if a waiver of a defendant’s right to counsel is knowing and intelligent under the circumstances; the critical issue on review of the waiver of rights is whether the defendant understood the waiver. State v. Nabak, 864 So. 2d 758, 2003 La. App. LEXIS 3687 (Dec. 30, 2003).

Crimes of driving while intoxicated are non-complex crimes, and almost self explanatory, thus requiring less judicial inquiry to determine if defendant understood his waiver of counsel in the case of a guilty plea; there is no magic word formula for making this determination, but the voluntariness of the waiver of counsel must take into consideration the totality of the circumstances. State v. Nabak, 864 So. 2d 758, 2003 La. App. LEXIS 3687 (Dec. 30, 2003).

• Trials

•• Burdens of Proof

••• Prosecution. — State meets its burden under State v. Shelton to show the constitutionality of a plea for purposes of the recidivist portion of the driving while intoxicated statute, La. Rev. Stat. Ann. § 14:98, by producing a “perfect” transcript of the guilty plea colloquy; anything less than a “perfect” transcript, such as a guilty plea form or minute entry, will require the trial judge to weigh the evidence submitted by both sides and determine whether the defendant’s Boykin rights were prejudiced. State v. Nabak, 864 So. 2d 758, 2003 La. App. LEXIS 3687 (Dec. 30, 2003).

• Sentencing

•• Guidelines

••• Adjustments & Enhancements

•••• Criminal History

••••• Prior Felonies. — Compliance with all of the requirements in La. Code Crim. Proc. 551A is not required at a habitual offender hearing such that where defendant had previously been advised of his rights, was represented by counsel, and remained silent when asked whether he understood his rights, the trial court did not have to once again remind him of his right to remain silent at a habitual offender hearing. State v. Gonsoulin, 886 So. 2d 499, 2004 La. App. LEXIS 1621 (June 25, 2004), writ denied by La. 2004-1917, 888 So. 2d 835, 2004 La. LEXIS 3755 (La. Dec. 10, 2004).

• Appeals

•• Reviewability

••• Preservation for Review

•••• General Overview. — Defendant waived his claim that a defect patent on the face of the record of his murder trial existed in that the minute entries failed to indicate that he was arraigned; he made no objection to the alleged defect before his trial and he did not contend or show that any prejudice resulted from the entering of the plea of not guilty. State v. Sears, 298 So. 2d 814, 1974 La. LEXIS 4557 (July 1, 1974), overruled by State v. Lovett, 345 So. 2d 1139, 1977 La. LEXIS 5389, 1977 La. LEXIS 5772 (La. 1977).

••• Waiver

•••• General Overview. — Defendant’s failure to object to any defects in his arraignment constituted a waiver under La. Code Crim. Proc. Ann. art. 551. State v. Bessard, 461 So. 2d 1201, 1984 La. App. LEXIS 10368 (Dec. 12, 1984), writ of certiorari denied by 466 So. 2d 467, 1985 La. LEXIS 8423 (La. 1985).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Reflections Upon Louisiana’s Child Witness Videotaping Statute: Utility and Constitutionality in the Wake of Stincer. 47 La. L. Rev. 1255 (July, 1987).

Variations of a Common Theme: An Analysis of Louisiana’s Experience With Harmless Error in Criminal Cases. 53 La. L. Rev. 1577 (May, 1993).

Art. 551.1. Substitution of railroad defendant at arraignment.

A. Subject to the provisions of Paragraph D, at arraignment and upon verified motion of the railroad employer of an employee-defendant charged with a violation of a parish or municipal ordinance, the railroad employer shall be substituted as defendant in the proceedings in accordance with the provisions of Paragraphs B and C.

B. Any railroad employer seeking to be substituted as the defendant in any proceeding citing its employee for a violation of any parish or municipal ordinance must file a verified motion setting forth the facts that the defendant is its employee, and at the time of the violation, the defendant was in the employ of the railroad employer and was performing his duties and functions in the course and scope of his employment which caused the violation, in accordance with the rules and regulations or instructions of the employer.

C. Subject to the provisions of Paragraph D, upon the timely filing of the motion to substitute defendant by the railroad employer, the railroad employer shall be substituted as the defendant in the proceedings, the individual employee shall be dismissed as a defendant, and the charges against the individual employee shall be erased from the record, at which time the railroad defendant shall be the sole defendant and entity responsible for the violation of the parish or municipal ordinance as originally cited.

D. The provisions of this Article shall not apply to or be available in prosecutions involving the alleged consumption of alcohol or controlled dangerous substances. (Acts 1993, No. 360, § 1, eff. June 3, 1993.)

Art. 552. Pleas at the arraignment.

There are four kinds of pleas to the indictment at the arraignment:

(1) Guilty;

(2) Not guilty;

(3) Not guilty and not guilty by reason of insanity; or

(4) Nolo contendere, which plea a court may in its discretion accept only if the offense charged is not a capital offense. If a court accepts such a plea, it shall impose sentence or place the defendant on probation, or release him during his good behavior, in accordance with the laws applicable to the offense. A sentence imposed upon a plea of nolo contendere is a conviction and may be considered as a prior conviction and provide a basis for prosecution or sentencing under laws pertaining to multiple offenses, and shall be a conviction for purposes of laws providing for the granting, suspension or revocation of licenses to operate motor vehicles. (Amended by Acts 1972, No. 453, § 1; Acts 1977, No. 534, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The plea of double jeopardy is not listed as a plea to the merits, but is a ground for the motion to quash under Art. 532 (6). There is no sound reason for treating double jeopardy as a plea to the merits, when other bars to trial that are determined by the court, such as time limitations and lack of jurisdiction, are raised by the motion to quash.

(b) The plea of “guilty” includes variations of that plea authorized by Art. 557 (guilty without capital punishment) and Art. 558 (guilty of lesser included offense).

(c) The defense of insanity at the time of the crime is handled in accordance with existing Louisiana procedures. The development and history of those procedures serve to explain their nature and effect. Art. 267 of the 1928 Code, as originally adopted, required that the defense of insanity “shall be filed, tried, and disposed of prior to any trial of the plea of not guilty, and no evidence of insanity shall be admissible upon the trial of the plea of not guilty.” That procedure contemplated separate trials and virtually required the impaneling of two juries. The first jury would determine the insanity plea, and if the defendant was found sane, a second jury would be impaneled to determine whether he had committed the crime charged. It created a serious practical problem in the smaller country parishes where jury venires were barely adequate to provide even one twelve-man jury for a sensational murder or rape case. In an effort to eliminate the necessity of dual juries, a 1932 statute deleted the requirement of former Art. 267 that the insanity plea be tried and disposed of prior to the plea of “not guilty.” However, no change was made in former Art. 261, which listed insanity as a special plea, and the amendatory statute provided no substitute for the procedure eliminated; it did not specify when the plea of insanity was to be raised or how it was to be handled. During the past twenty years the procedure has become rather well set by judicial decision, and the above Art. 552 conforms with that procedure. Under a plea of “not guilty,” evidence of insanity at the time of the crime is inadmissible, for the defense of insanity must be specially pleaded. State v. Gunter, 208 La. 694, 23 So.2d 305 (1945). Under the dual plea of “not guilty and not guilty by reason of insanity” the insanity defense is not to be separately presented or tried, and all defenses may be urged. Evidence is admissible to show that the defendant did not commit the act, that he was justified by self-defense, that he was not responsible by reason of insanity, and other possible defenses on the merits. State v. Dowdy, 217 La. 773, 47 So.2d 496 (1950). Full details for trial of the insanity defense are provided in Title XXI, Insanity Proceedings.
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CRIMINAL LAW & PROCEDURE

• Pretrial Motions & Procedures

•• Motions in Limine. — State asserted that defendant failed to preserve defendant’s right to appeal the ruling on the motion in limine, citing a recent appellate decision; however, where defendant entered pleas of nolo contendere on the trial date, and the waiver of constitutional rights form broadly stated that defendant reserved the right to appeal “all motions today,” defendant preserved the right to appeal the denial of defendant’s motion in limine. State v. Hebert, 846 So. 2d 60, 2003 La. App. LEXIS 1015 (Apr. 8, 2003).

• Guilty Pleas

•• General Overview. — Pleas in criminal matters are provided for in LA. Code Crim. P. Ann. art. 551, et seq.; a plea of guilty is one of the four kinds of pleas authorized by LA. Code Crim. P. Ann. art. 552. State v. Canada, 838 So. 2d 784, 2002 La. App. LEXIS 1356 (May 10, 2002).

•• Changes & Withdrawals. — Under La. Code Crim. Proc. Ann. art. 552, defendant should have been allowed to withdraw his not guilty by reason of insanity plea because the trial court’s refusal to allow the withdrawal resulted in substantial prejudice to the defendant, but not to the State. State v. Clark, 305 So. 2d 457, 1974 La. LEXIS 4473 (Dec. 2, 1974).

•• Knowing & Intelligent Requirement. — Defendant’s plea of nolo contendere in accordance with La. Code Crim. Proc. Ann. art. 552(4) was not made knowingly and intelligently when he was not apprised of the maximum possible sentence that might be imposed as a result of his plea. State v. Young, 535 So. 2d 1150, 1988 La. App. LEXIS 2473 (Nov. 30, 1988).

•• No Contest Pleas. — Plea of nolo contendere is in substance a plea of guilty, if accepted by the court except as to civil matters based on the same facts; under La. Code Crim. Proc. Ann. art. 552(4), a plea of nolo contendere clearly is to be considered as a conviction within the meaning of the habitual offender statute, La. Rev. Stat. Ann. § 15:529.1 State v. Johnson, 783 So. 2d 520, 2001 La. App. LEXIS 639 (Mar. 28, 2001), writ denied by La. 2001-1190, 811 So. 2d 921, 2002 La. LEXIS 1135 (La. Mar. 22, 2002).

• Defenses

•• Insanity

••• Insanity Defense. — A verdict of not guilty by reason of insanity is responsive if a defendant has specifically pleaded insanity in accordance with La. Code Crim. Proc. Ann. art. 552. State v. Branch, 759 So. 2d 31, 2000 La. LEXIS 760 (Mar. 17, 2000).

Where defendant filed a plea of not guilty and not guilty by reason of insanity, under La. Code Crim. Proc. art. 552, the plea tendered for the jury’s determination the defense of insanity at the time of the offense under La. Code Crim. Proc. art. 816. State v. Berry, 324 So. 2d 822, 1975 La. LEXIS 4197 (Dec. 8, 1975), writ of certiorari denied by 425 U.S. 954, 96 S. Ct. 1731, 48 L. Ed. 2d 198, 1976 U.S. LEXIS 1490 (1976).

• Sentencing

•• Capital Punishment

••• Death-Qualified Jurors. — In Louisiana courts, the trial judge could not receive an unqualified plea of guilty to capital murder but could accept pleas of guilty, not guilty, former jeopardy and insanity; in such an event the trial judge was to enter a plea of not guilty for the defendant so that a constitutionally permissible capital punishment scheme would be protected in which the jury had discretion to select guilty with a capital death sentence or guilty with another sentence without capital punishment. State v. Jett, 419 So. 2d 844, 1982 La. LEXIS 11794 (Sept. 7, 1982).

•• Guidelines

••• Adjustments & Enhancements

•••• Criminal History

••••• Foreign Convictions. — Court properly used defendant’s Arkansas conviction for possession of marijuana to enhance defendant’s habitual offender bill because under La. Code Crim. Proc. Ann. art. 552(4), a plea of nolo contendere could be used to enhance a habitual offender bill. State v. Flanagan, 744 So. 2d 718, 1999 La. App. LEXIS 2982 (Oct. 29, 1999).

EVIDENCE

• Procedural Considerations

•• Judicial Intervention in Trials

••• Comments by Judges

•••• General Overview. — Where a trial judge extensively cross-examined a sanity commission member before the jury with the purpose of destroying the basis of his opinion that a defendant was legally insane when he committed an armed robbery, a conviction was reversed. State v. Williams, 375 So. 2d 1379, 1979 La. LEXIS 7116 (Oct. 8, 1979).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Local governing authority should reimburse public official for those legal expenses arising from charges for which he was acquitted; however, no reimbursement is allowed for expenses associated with his plea of nolo contendere to remaining charge., OPINION 96-316, La. Atty. Gen. Op. No. 1996-316; 1996 La. AG LEXIS 249.

Under Louisians law, a nolo contendre plea is treated the same as a guilty plea. Therefore, a nolo contendre plea to simple battery upon a spouse triggers the federal statute prohibiting those convicted of misdemcanor crimes of domestic violence from carrying firearms. When such a plea is made under La. C.Cr.P. art. 894, the defendant successfully completes the terms of his probation, and subsequently the court sets aside his conviction, then he is no longet deemed “convicted” of a crime of domestic violence as that term is contemplated by 18 U.S.C. 921 (33)(B)(ii). At that time be can carry a firearm again., Opinion No. 97-316, La. Atty. Gen. Op. No. 1997-316; 1998 La. AG LEXIS 80.

The ten dollar fee under R.S. 16:16.1 is additional to the ten dollar fee under R.S. 16:16 for conviction after trial, pleas of guilty or nolo contendere., OPINION NUMBER 00-183, La. Atty. Gen. Op. No. 2000-183; 2000 La. AG LEXIS 171.

TREATISES AND LAW REVIEWS

Louisiana Treatises. — Louisiana Code of Evidence Practice Guide Article 803 > CHAPTER 8. HEARSAY > Article 803. Hearsay Exceptions; Availability of Declarant Immaterial.

Louisiana Law Reviews. — Comment: The Insanity Defense: Should Louisiana Change the Rules? 44 La. L. Rev. 165 (September, 1983).

Art. 553. Method of pleading.

A. Except when otherwise provided under Paragraph B of this Article or by local rule in accordance with Article 551, the defendant in a felony case shall plead in person. In misdemeanor cases, the defendant may plead not guilty through counsel, may plead guilty through counsel with consent of the court, may appear at arraignment by way of simultaneous audio-visual transmission in accordance with local rules of court, and may plead and be arraigned in accordance with procedures established according to R.S. 32:57(C). A corporation may plead through counsel in all cases. The plea shall be made in open court and shall be immediately entered in the minutes of the court. A failure to enter a plea in the minutes shall not affect the validity of any proceeding in the case.

B. By rule adopted pursuant to R.S. 13:472, the judge of the district court or a majority of the judges in a multi-district court may permit the defendant in a noncapital felony case to waive formal arraignment and enter a plea of not guilty without pleading in person. The rule shall require that the plea be in writing and shall set forth the filing procedure. Any formal defect shall not affect the validity of the proceeding.

C. Nothing in this Article shall prohibit the court, by local rule, from providing for a defendant’s appearance at his arraignment by simultaneous audio-visual transmission. For good cause shown, defense counsel may request, and the court may require the defendant’s appearance in open court. (Acts 1980, No. 570, § 1; Acts 1990, No. 543, § 1; Acts 1990, No. 593, § 1; Acts 1997, No. 1011, § 1; Acts 2003, No. 206, § 1.)

2003 Amendments. — Acts 2003, No. 206, § 1, effective August 15, 2003, in (C), deleted “except when defense counsel requests the defendant’s appearance in open court” following “audio-visual transmission,” and added the second sentence.

2003 Amendments. — Acts 2003, No. 206, § 1, effective August 15, 2003, substituted the last sentences in (C) for “except when defense counsel requests the defendants appearance in open court.”

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The requirement that the defendant charged with a felony must plead in person follows the procedure set out in Art. 257 of the 1928 Code of Criminal Procedure. Comparable Sec. 223 of the A.L.I. Code of Criminal Procedure applies only to a plea of guilty and requires only the presence of the defendant. Louisiana’s requirement that the defendant plead “in person,” has the advantage of making doubly sure that the defendant is fully cognizant of the plea entered. The history and purpose of this requirement is explained by Orfield, who states: “At common law an attorney for the defendant could not plead guilty for the defendant even when the defendant stood by in apparent acquiescence. This rule was relaxed only in the case of misdemeanor. In the latter case the attorney could plead in the defendant’s absence after showing an authorization. The necessity of personal action by the defendant logically results from the general rule that the defendant must be present during the criminal proceedings. Moreover, in former days a plea of guilty to any serious offense involved the possibility of a death sentence. There are a few modern cases holding that the defendant’s attorney may plead guilty for him in his presence. But the courts are reluctant to deviate from the rule. It is possible that a defendant may be too confused or too ignorant to follow the proceedings in court and might not know that a plea of guilty is being entered for him.” Orfield, Criminal Procedure from Arrest to Appeal 294, 295 (1947). The A.L.I. Commentary lists seventeen states having statutes providing that “the plea of guilty can only be put in by the defendant himself.” Although less significant, it is appropriate to require the “not guilty” plea to be made by the defendant in person.

(b) In misdemeanor cases the defendant may always plead “not guilty” through counsel. Whether a “guilty” plea shall be received in the absence of the defendant is a matter left to the discretion of the trial court. Sometimes there may be a good reason to require the defendant’s presence in court when the plea is received and the sentence imposed.

(c) The third sentence, taken from Sec. 223 of the A.L.I. Code, recognizes the fact that it is normal for a corporate defendant to plead through counsel in all cases.

(d) Official recordation of the defendant’s plea is provided by the requirement that defendant’s plea shall be promptly entered in the minutes of the court. The concluding savings provision negatives possible attack upon the validity of an otherwise properly conducted trial by reason of the clerk’s failure to make the required minute entry of the defendant’s plea. The recordation and saving provisions are taken from Sec. 222 of the A.L.I. Code of Criminal Procedure.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Either the accused or his attorney must appear at arraignment; both the accused and his attorney cannot jointly waive their appearance at the arraingment., OPINION No. 83-66, La. Atty. Gen. Op. No. 1983-66; 1983 La. AG LEXIS 792.

C.Cr.P. Art. 553, OPINION No. 92-20, La. Atty. Gen. Op. No. 1992-20; 1992 La. AG LEXIS 156.

Art. 554. Effect of failure to plead.

A defendant shall plead when arraigned. If he stands mute, refuses to plead, or pleads evasively, a plea of not guilty shall be entered of record. When a defendant is a corporation and fails to appear for arraignment when summoned, a plea of not guilty shall be entered of record.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The second sentence follows Art. 255 of the 1928 Louisiana Code of Criminal Procedure, with slight changes of language to conform to corresponding Sec. 208 of the A.L.I. Code of Criminal Procedure. The addition of the phrase “or pleads evasively” provides for a situation which was not clearly covered in Art. 255 of the 1928 Code. The A.L.I. Commentary to Sec. 208 shows that a great majority of state codes specify that under certain circumstances the court will direct a plea of not guilty to be entered for the accused. Such statutes apply “when accused refuses to plead” (17 states), “when accused neglects to plead” (5 states), “when accused stands mute” (16 states, including Louisiana’s former Art. 255), and “when accused refuses to answer” (22 states, including Louisiana’s former Art. 255). The phrase, “or pleads evasively,” recommended by the A.L.I. Code, is found in the statutes of five states.

(b) If an individual defendant fails to appear in answer to a summons, the next step is the issuance of a warrant of arrest. Since physical arrest of a corporate defendant is not possible, a corporate defendant’s nonappearance operates as a plea of not guilty. The 1928 Louisiana Code did not provide for this situation, and very few criminal charges are brought against corporations. However, the possibility of corporate criminal liability is increasing with the advent of numerous regulatory statutes that carry fines as penalties and may be the basis of criminal prosecution of corporations. Therefore, a rule as to the effect of the corporate defendant’s failure to appear will have real utility. The A.L.I. Commentary to Sec. 208 lists twenty states that provide for the entry of a plea of not guilty if accused is a corporation and fails to appear when properly summoned.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• Contempt

•••• General Overview. — Pursuant to La. Code Crim. Proc. Ann. art. 554, a defendant’s refusal to answer whether he wished to waive his right to trial by jury did not constitute contempt of court in much the same way that a defendant’s muteness at arraignment did not constitute contempt of court. State v. Armstead, 542 So. 2d 28, 1989 La. App. LEXIS 473 (Mar. 23, 1989), writ denied by 566 So. 2d 391, 1990 La. LEXIS 2045 (La. 1990).

• Preliminary Proceedings

•• Entry of Pleas

••• General Overview. — Trial court properly entered a plea of not guilty for defendant when defendant refused to plead. State v. Di Rosa, 520 So. 2d 1244, 1988 La. App. LEXIS 262 (Feb. 8, 1988).


Art. 555. Waivers.

Any irregularity in the arraignment, including a failure to read the indictment, is waived if the defendant pleads to the indictment without objecting thereto. A failure to arraign the defendant or the fact that he did not plead, is waived if the defendant enters upon the trial without objecting thereto, and it shall be considered as if he had pleaded not guilty.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) All arraignment waivers, whether relating to an irregularity in the arraignment or to a complete lack of arraignment, are stated in this article, which combines the waiver provisions of Arts. 256 and 258 of the 1928 Louisiana Code of Criminal Procedure. This article treats alike all irregularities, including a failure to read the indictment, i.e., they are waived when the defendant goes to trial without objection. Comparable Sec. 201 of the A.L.I. Code of Criminal Procedure requires a reading of the indictment only if the defendant demands it before he pleads.

(b) Waiver of arraignment is generally provided in codes of criminal procedure, since due process does not require a formal arraignment and plea. Garland v. Washington, 232 U.S. 642, 34 S.Ct. 456, 58 L.Ed. 772 (1914), noted in 27 Harv.L.Rev. 760 (1914). Orfield states: “Due process does not require that there be a formal arraignment and plea in order to sustain a conviction. The older cases are to the effect that ordinary criminal procedure requires this, on the ground that until arraignment and plea there is no issue to try... It is scarcely sensible to try to assert that the defendant does not know with what he is charged until he has been arraigned.” Orfield, Criminal Procedure from Arrest to Appeal 274-275 (1947).

(c) The last sentence of this article continues the rule of Art. 256 of the 1928 Louisiana Code of Criminal Procedure, that a defendant who pleads or proceeds to trial without formal arraignment waives his right to an arraignment, and that if the defendant voluntarily enters upon the trial without arraignment it shall be considered as if he had pleaded not guilty. This clear statement was placed in the 1928 Code to avoid hypertechnical defenses based upon the early common law theory that there was no issue between the state and the defendant without a formal arraignment. State v. Epps, 27 La. Ann. 227 (1875).
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Sex Crimes

••• Sexual Assault

•••• General Overview. — Under the provisions of La. Code. Crim. Proc. Ann. art. 555, if a defendant voluntarily enters into trial without arraignment it shall be considered as if he had pleaded not guilty. State v. Tarver, 846 So. 2d 851, 2003 La. App. LEXIS 651 (Mar. 12, 2003), remanded by La. App. 2002-0973, 2003 La. App. LEXIS 739 (La.App. 3 Cir. Mar. 26, 2003), writ denied by La. 2003-1157, 858 So. 2d 416, 2003 La. LEXIS 3382 (La. Nov. 14, 2003).

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Although defendant failed to answer the allegations set forth in a juvenile delinquency petition, the right to assert the error on appeal was waived because defendant failed to object before proceeding to the adjudication hearing, pursuant to La. Code Crim. Proc. Ann. art. 555. State ex rel. B.L., 839 So. 2d 246, 2003 La. App. LEXIS 90 (Jan. 28, 2003).

• Accusatory Instruments

•• Indictments

••• General Overview. — Defendant was not entitled to a reversal of sentence although the trial court failed to read the indictment to the defendant and failed to arraign the defendant on the habitual offender charge because the defendant went to trial on the issue; it was presumed that the defendant entered a not guilty plea on the indictment. State v. Allen, 638 So. 2d 394, 1994 La. App. LEXIS 1770 (May 31, 1994).

•• Informations

••• General Overview. — Failure to rearraign defendant after the prosecution amended the bill of information was waived because defendant did not object prior to trial. State v. Stevenson, 525 So. 2d 281, 1988 La. App. LEXIS 676 (Apr. 19, 1988).

• Preliminary Proceedings

•• Arraignments

••• General Overview. — Because defendant did not object to the failure to arraign him on an amended charge, the issue was waived. State v. Williams, 902 So. 2d 485, 2005 La. App. LEXIS 1091 (Apr. 26, 2005), writ denied by La. 2005-1640, 922 So. 2d 1173, 2006 La. LEXIS 469 (La. Feb. 3, 2006), remanded by 8 So. 3d 3, 2009 La. App. LEXIS 60 (La.App. 5 Cir. 2009).

Defendant failed to show prejudice resulting from the omission of his arraignment at trial or on appeal; because his plea of not guilty could be assumed, the failure of the record to show that he was ever arraigned on criminal charges, was harmless error. State v. Goldston, 868 So. 2d 196, 2004 La. App. LEXIS 437 (Feb. 25, 2004), writ denied by La. 2005-1413, 924 So. 2d 1004, 2006 La. LEXIS 703 (La. Feb. 17, 2006).

Where defendant proceeded to trial without an objection, she waived any irregularity in the arraignment. State v. Echeverria, 862 So. 2d 163, 2003 La. App. LEXIS 3262 (Nov. 25, 2003).

Defendant’s conviction and sentence for second-degree murder was proper where, even though defendant might not have been arraigned, the record reflected that he proceeded to trial without objecting thereto; accordingly, the error was harmless. State v. LeBlanc, 862 So. 2d 129, 2003 La. App. LEXIS 3297 (Nov. 19, 2003), writ denied by La. 2004-0054, 872 So. 2d 1078, 2004 La. LEXIS 1620 (La. May 7, 2004).

Defendant was not prejudiced by the fact that he had not been arraigned before trial as he never objected to the lack of an arraignment and withdrew his not guilty plea and pled guilty mid-trial. State v. Howard, 847 So. 2d 648, 2003 La. App. LEXIS 1387 (Apr. 30, 2003).

Although defendant failed to answer the allegations set forth in a juvenile delinquency petition, the right to assert the error on appeal was waived because defendant failed to object before proceeding to the adjudication hearing, pursuant to La. Code Crim. Proc. Ann. art. 555. State ex rel. B.L., 839 So. 2d 246, 2003 La. App. LEXIS 90 (Jan. 28, 2003).

Defendant’s failure to object to the fact that he was not formally arraigned on a drug-related charge prior to trial constituted a waiver of the error under La. Code Crim. Proc. Ann. art. 555. State v. Banks, 800 So. 2d 28, 2001 La. App. LEXIS 2492 (Oct. 17, 2001), writ of certiorari denied by La. 2001-3103, 825 So. 2d 1189, 2002 La. LEXIS 2821 (La. Sept. 30, 2002).

Where defendant proceeded to trial without objection after the State failed to re-arraign his upon its bill of information, the irregularity in the arraignment was waived and would not be considered by the court. State v. Charles, 790 So. 2d 705, 2001 La. App. LEXIS 1716 (June 27, 2001).

Where defendant did not object before pleading guilty, the defendant waived any error in the fact that he was not rearraigned on an amended indictment. State v. Narcisse, 791 So. 2d 149, 2001 La. App. LEXIS 1707 (June 27, 2001), writ denied by La. 2001-2231, 817 So. 2d 1152, 2002 La. LEXIS 2078 (La. June 14, 2002).

Where, through the statements of his counsel, the court, and the defendant’s responses, it is clear that the defendant pled guilty to manslaughter and armed robbery, and also that any alleged failure to formally arraign him was waived. State v. Hall, 794 So. 2d 920, 2001 La. App. LEXIS 1477 (June 20, 2001), writ denied by La. 2001-2612, 823 So. 2d 938, 2002 La. LEXIS 2501 (La. Aug. 30, 2002).

Docket master and minute entries indicated that defendant was arraigned on a certain date, but were silent as to the plea entered; because the record did not reflect that any objections regarding the arraignment or plea were made prior to trial, any irregularity with regard to defendant’s arraignment was waived. State v. Crowell, 773 So. 2d 871, 2000 La. App. LEXIS 2940 (Nov. 21, 2000), writ denied by La. 2001-0045, 802 So. 2d 622, 2001 La. LEXIS 3169 (La. Nov. 16, 2001), writ denied by La. 2001-0907, 826 So. 2d 1112, 2002 La. LEXIS 2901 (La. Oct. 4, 2002).

Defendant’s argument that the trial court failed to properly arraign on habitual offender bill of information was waived because defendant allowed the matter to proceed without objecting. State v. Flanagan, 744 So. 2d 718, 1999 La. App. LEXIS 2982 (Oct. 29, 1999).

Any failure to arraign defendant was waived because he entered upon the trial without objecting. State v. Davis, 745 So. 2d 136, 1999 La. App. LEXIS 2989 (Oct. 20, 1999), writ denied by La. 1999-3295, 762 So. 2d 11, 2000 La. LEXIS 1400 (La. May 12, 2000).

Pursuant to La. Code Crim. Proc. Ann. art. 555, where defendant was properly arraigned as to two armed robbery charges, but was not arraigned on an additional armed robbery charge or on two charges of contributing to the delinquency of a juvenile, any error in not arraigning defendant on all counts was waived by defendant when he entered his guilty plea without objection. State v. Lastrapes, 743 So. 2d 224, 1999 La. App. LEXIS 2070 (June 30, 1999), overruled in part by State v. Richard, La. 00-0659, 769 So. 2d 1177, 2000 La. LEXIS 2428 (La. Sept. 29, 2000).

While defendant was not arraigned on a habitual offender bill, as required by La. Rev. Stat. Ann. § 15:529.1(D)(1)(a), the failure to arraign defendant or the fact that she did not plead was waived where she did not object; the failure to plead was considered a not guilty plea. State v. Richmond, 734 So. 2d 33, 1999 La. App. LEXIS 554 (Mar. 10, 1999).

Where the record did not indicate whether defendant was present for arraignment and defendant failed to object before the start of trial to such irregularity, under La. Code Crim. Proc. Ann. art. 555, defendant waived the irregularity; hence, such was harmless error, and defendant’s convictions and sentences were affirmed. State v. Williams, 688 So. 2d 1343, 1997 La. App. LEXIS 306 (Feb. 19, 1997).

It is true that a defendant has a right to be arraigned as set forth in La. Code Crim. Proc. art. 551; however, where a defendant enters upon trial without objecting to the defect, he is deemed to have waived his right under La. Code Crim. Proc. art. 555. State v. Wilson, 677 So. 2d 471, 1996 La. App. LEXIS 1038 (May 8, 1996), writ of certiorari denied by La. 96-1893, 699 So. 2d 49, 1997 La. LEXIS 2375 (La. Aug. 27, 1997).

Where defendant did not object to not being arraigned, he waived his objection under La. Code Crim. Proc. Ann. art. 555. State v. Brown, 620 So. 2d 508, 1993 La. App. LEXIS 2340 (June 15, 1993), writ of certiorari denied by 625 So. 2d 1062, 1993 La. LEXIS 2945 (La. 1993).

Pursuant to La. Code Crim. Proc. Ann. art. 555, a defendant who failed to object to not being present at his arraignment waived the irregularity. State v. Winters, 612 So. 2d 259, 1992 La. App. LEXIS 4108 (Dec. 29, 1992).

Failure to arraign defendant was waived where he did not object prior to trial per La. Code Crim. Proc. Ann. art. 555. State v. Armstead, 572 So. 2d 762, 1990 La. App. LEXIS 3000 (Dec. 20, 1990).

Because defendant failed to object that he was not arraigned prior to his trial, he waived the irregularity under La. Code Crim. Proc. Ann. art. 555. State v. Swaingan, 563 So. 2d 1204, 1990 La. App. LEXIS 1560 (June 6, 1990), remanded by 630 So. 2d 300, 1993 La. App. LEXIS 4066 (La.App. 5 Cir. 1993).

Failure to arraign defendant when the bill of information was amended to include him in a second count was waived because there was no objection by defendant in either the trial record or on appeal. State v. Johnson, 548 So. 2d 1274, 1989 La. App. LEXIS 1488 (Aug. 24, 1989).

Defendant, by proceeding to trial, waived the right to object to the fact that he was not present at his arraignment. State v. Jones, 544 So. 2d 1294, 1989 La. App. LEXIS 1032 (May 25, 1989).

Although the record did not show that defendant was present at his arraignment, defendant waived any error in that respect because he went to trial without objection. State v. Washington, 533 So. 2d 392, 1988 La. App. LEXIS 2069 (Oct. 11, 1988).

Failure to rearraign defendant after the prosecution amended the bill of information was waived because defendant did not object prior to trial. State v. Stevenson, 525 So. 2d 281, 1988 La. App. LEXIS 676 (Apr. 19, 1988).

Under La. Code Crim. Proc. Ann. art. 555, an irregularity in the arraignment proceeding where a defendant had been committed for mental health reasons and a lack of competency to stand trial that was not objected to was waived. State v. Nicholas, 462 So. 2d 1295, 1985 La. App. LEXIS 8162 (Jan. 14, 1985).

Where defendant was called up for arraignment, but he requested that the arraignment be postponed, and thereafter was never formally arraigned, his failure to plead did not invalidate the entire proceeding, rather he was considered to have entered a plea of not guilty and to have waived his right to be arraigned. State v. Freeman, 461 So. 2d 496, 1984 La. App. LEXIS 10149 (Dec. 12, 1984), writ of certiorari denied by 464 So. 2d 314, 1985 La. LEXIS 8255 (La. 1985).

Even though the record did not indicate whether or not defendant was present at his arraignment, any irregularity in the arraignment was waived where defendant pled guilty per La. Code Crim. Proc. Ann. art. 555. State v. Dauzart, 461 So. 2d 382, 1984 La. App. LEXIS 10200 (Dec. 10, 1984).

There was no error in arraigning defendant and beginning trial on the same day; there was nothing in the record to indicate that defendant was hampered in any way in the preparation for trial by the lack of time between arraignment and trial. State v. Howard, 414 So. 2d 1210, 1982 La. LEXIS 10176 (Feb. 12, 1982).

Defendant waived his claim that a defect patent on the face of the record of his murder trial existed in that the minute entries failed to indicate that he was arraigned; he made no objection to the alleged defect before his trial and he did not contend or show that any prejudice resulted from the entering of the plea of not guilty. State v. Sears, 298 So. 2d 814, 1974 La. LEXIS 4557 (July 1, 1974), overruled by State v. Lovett, 345 So. 2d 1139, 1977 La. LEXIS 5389, 1977 La. LEXIS 5772 (La. 1977).

•• Entry of Pleas

••• General Overview. — Defendant’s conviction and sentence for second-degree murder was proper where, even though defendant might not have been arraigned, the record reflected that he proceeded to trial without objecting thereto; accordingly, the error was harmless. State v. LeBlanc, 862 So. 2d 129, 2003 La. App. LEXIS 3297 (Nov. 19, 2003), writ denied by La. 2004-0054, 872 So. 2d 1078, 2004 La. LEXIS 1620 (La. May 7, 2004).

Where, through the statements of his counsel, the court, and the defendant’s responses, it is clear that the defendant pled guilty to manslaughter and armed robbery, and also that any alleged failure to formally arraign him was waived. State v. Hall, 794 So. 2d 920, 2001 La. App. LEXIS 1477 (June 20, 2001), writ denied by La. 2001-2612, 823 So. 2d 938, 2002 La. LEXIS 2501 (La. Aug. 30, 2002).

Docket master and minute entries indicated that defendant was arraigned on a certain date, but were silent as to the plea entered; because the record did not reflect that any objections regarding the arraignment or plea were made prior to trial, any irregularity with regard to defendant’s arraignment was waived. State v. Crowell, 773 So. 2d 871, 2000 La. App. LEXIS 2940 (Nov. 21, 2000), writ denied by La. 2001-0045, 802 So. 2d 622, 2001 La. LEXIS 3169 (La. Nov. 16, 2001), writ denied by La. 2001-0907, 826 So. 2d 1112, 2002 La. LEXIS 2901 (La. Oct. 4, 2002).

• Trials

•• Defendant’s Rights

••• Right to Presence at Trial. — Defendant went to trial without objecting to his absence at arraignment and pleading; under La. Code Crim. Proc. Ann. art. 555 this error was waived by defendant’s failure to object to it before trial. State v. Butler, 480 So. 2d 419, 1985 La. App. LEXIS 10341 (Dec. 11, 1985).

• Sentencing

•• Guidelines

••• Adjustments & Enhancements

•••• Criminal History

••••• General Overview. — While defendant was not arraigned on a habitual offender bill, as required by La. Rev. Stat. Ann. § 15:529.1(D)(1)(a), the failure to arraign defendant or the fact that she did not plead was waived where she did not object; the failure to plead was considered a not guilty plea. State v. Richmond, 734 So. 2d 33, 1999 La. App. LEXIS 554 (Mar. 10, 1999).

• Appeals

•• Reviewability

••• Preservation for Review

•••• General Overview. — Right to be advised of the specific allegations against him and of his right to be tried and to remain silent is waived, however, when defendant does not lodge an objection on this basis prior to a hearing on a multiple bill. State v. Evans, 844 So. 2d 111, 2003 La. App. LEXIS 646 (Mar. 11, 2003), remanded by 2009 La. App. LEXIS 2226 (La.App. 5 Cir. Dec. 29, 2009).

By proceeding to trial without objection to the trial court’s failure to arraign him after the bill of information was amended to include several of defendant’s aliases, defendant waived that irregularity in arraignment. State v. Wilson, 789 So. 2d 766, 2001 La. App. LEXIS 1705 (June 27, 2001).

Defendant’s argument that the trial court failed to properly arraign on habitual offender bill of information was waived because defendant allowed the matter to proceed without objecting. State v. Flanagan, 744 So. 2d 718, 1999 La. App. LEXIS 2982 (Oct. 29, 1999).

Failure to arraign defendant when the bill of information was amended to include him in a second count was waived because there was no objection by defendant in either the trial record or on appeal. State v. Johnson, 548 So. 2d 1274, 1989 La. App. LEXIS 1488 (Aug. 24, 1989).

Although the record did not show that defendant was present at his arraignment, defendant waived any error in that respect because he went to trial without objection. State v. Washington, 533 So. 2d 392, 1988 La. App. LEXIS 2069 (Oct. 11, 1988).

Failure to rearraign defendant after the prosecution amended the bill of information was waived because defendant did not object prior to trial. State v. Stevenson, 525 So. 2d 281, 1988 La. App. LEXIS 676 (Apr. 19, 1988).

Defendant waived his claim that a defect patent on the face of the record of his murder trial existed in that the minute entries failed to indicate that he was arraigned; he made no objection to the alleged defect before his trial and he did not contend or show that any prejudice resulted from the entering of the plea of not guilty. State v. Sears, 298 So. 2d 814, 1974 La. LEXIS 4557 (July 1, 1974), overruled by State v. Lovett, 345 So. 2d 1139, 1977 La. LEXIS 5389, 1977 La. LEXIS 5772 (La. 1977).

••• Waiver

•••• General Overview. — Record did not show that defendant was arraigned after the State amended the bill of information; however, defendant proceeded to trial without objection and thereby waived any irregularity pursuant to La. Code Crim. Proc. Ann. art. 555. State v. Ward, 903 So. 2d 480, 2005 La. App. LEXIS 1084 (Apr. 26, 2005), writ denied by La. 2005-1718, 925 So. 2d 533, 2006 La. LEXIS 930 (La. Mar. 17, 2006).

Where defendant proceeded to trial without an objection, she waived any irregularity in the arraignment. State v. Echeverria, 862 So. 2d 163, 2003 La. App. LEXIS 3262 (Nov. 25, 2003).

Defendant’s failure to object to the fact that he was not formally arraigned on a drug-related charge prior to trial constituted a waiver of the error under La. Code Crim. Proc. Ann. art. 555. State v. Banks, 800 So. 2d 28, 2001 La. App. LEXIS 2492 (Oct. 17, 2001), writ of certiorari denied by La. 2001-3103, 825 So. 2d 1189, 2002 La. LEXIS 2821 (La. Sept. 30, 2002).

Where defendant proceeded to trial without objection after the State failed to re-arraign his upon its bill of information, the irregularity in the arraignment was waived and would not be considered by the court. State v. Charles, 790 So. 2d 705, 2001 La. App. LEXIS 1716 (June 27, 2001).

Where defendant did not object before pleading guilty, the defendant waived any error in the fact that he was not rearraigned on an amended indictment. State v. Narcisse, 791 So. 2d 149, 2001 La. App. LEXIS 1707 (June 27, 2001), writ denied by La. 2001-2231, 817 So. 2d 1152, 2002 La. LEXIS 2078 (La. June 14, 2002).

Pursuant to La. Code Crim. Proc. Ann. art. 555, where defendant was properly arraigned as to two armed robbery charges, but was not arraigned on an additional armed robbery charge or on two charges of contributing to the delinquency of a juvenile, any error in not arraigning defendant on all counts was waived by defendant when he entered his guilty plea without objection. State v. Lastrapes, 743 So. 2d 224, 1999 La. App. LEXIS 2070 (June 30, 1999), overruled in part by State v. Richard, La. 00-0659, 769 So. 2d 1177, 2000 La. LEXIS 2428 (La. Sept. 29, 2000).

While defendant was not arraigned on a habitual offender bill, as required by La. Rev. Stat. Ann. § 15:529.1(D)(1)(a), the failure to arraign defendant or the fact that she did not plead was waived where she did not object; the failure to plead was considered a not guilty plea. State v. Richmond, 734 So. 2d 33, 1999 La. App. LEXIS 554 (Mar. 10, 1999).

Defendant was not entitled to an error patent review of the record pursuant to La. Code Crim. Proc. Ann. art. 920 because he failed to object to the absence of an arraignment on an amended charge and, thus, waived any irregularity in the arraignment pursuant to La. Code Crim. Proc. Ann. art. 555. State v. Lassere, 683 So. 2d 812, 1996 La. App. LEXIS 2259 (Oct. 1, 1996), writ of certiorari denied by La. 96-2655, 692 So. 2d 445, 1997 La. LEXIS 1132 (La. Apr. 18, 1997).

Where defendant did not object to not being arraigned, he waived his objection under La. Code Crim. Proc. Ann. art. 555. State v. Brown, 620 So. 2d 508, 1993 La. App. LEXIS 2340 (June 15, 1993), writ of certiorari denied by 625 So. 2d 1062, 1993 La. LEXIS 2945 (La. 1993).

Failure to arraign defendant was waived where he did not object prior to trial per La. Code Crim. Proc. Ann. art. 555. State v. Armstead, 572 So. 2d 762, 1990 La. App. LEXIS 3000 (Dec. 20, 1990).

Because defendant failed to object that he was not arraigned prior to his trial, he waived the irregularity under La. Code Crim. Proc. Ann. art. 555. State v. Swaingan, 563 So. 2d 1204, 1990 La. App. LEXIS 1560 (June 6, 1990), remanded by 630 So. 2d 300, 1993 La. App. LEXIS 4066 (La.App. 5 Cir. 1993).

Defendant, by proceeding to trial, waived the right to object to the fact that he was not present at his arraignment. State v. Jones, 544 So. 2d 1294, 1989 La. App. LEXIS 1032 (May 25, 1989).

Defendant was not present for the arraignment and plea; however, any irregularity in the arraignment proceeding was waived if defendant proceeded to trial without objection pursuant to La. Code Crim. Proc. Ann. art. 555. State v. Oliver, 487 So. 2d 597, 1986 La. App. LEXIS 6589 (Apr. 11, 1986).

Defendant went to trial without objecting to his absence at arraignment and pleading; under La. Code Crim. Proc. Ann. art. 555 this error was waived by defendant’s failure to object to it before trial. State v. Butler, 480 So. 2d 419, 1985 La. App. LEXIS 10341 (Dec. 11, 1985).

Under La. Code Crim. Proc. Ann. art. 555, an irregularity in the arraignment proceeding where a defendant had been committed for mental health reasons and a lack of competency to stand trial that was not objected to was waived. State v. Nicholas, 462 So. 2d 1295, 1985 La. App. LEXIS 8162 (Jan. 14, 1985).

Where defendant was called up for arraignment, but he requested that the arraignment be postponed, and thereafter was never formally arraigned, his failure to plead did not invalidate the entire proceeding, rather he was considered to have entered a plea of not guilty and to have waived his right to be arraigned. State v. Freeman, 461 So. 2d 496, 1984 La. App. LEXIS 10149 (Dec. 12, 1984), writ of certiorari denied by 464 So. 2d 314, 1985 La. LEXIS 8255 (La. 1985).

Even though the record did not indicate whether or not defendant was present at his arraignment, any irregularity in the arraignment was waived where defendant pled guilty per La. Code Crim. Proc. Ann. art. 555. State v. Dauzart, 461 So. 2d 382, 1984 La. App. LEXIS 10200 (Dec. 10, 1984).

•• Standards of Review

••• Harmless & Invited Errors

•••• General Overview. — Defendant failed to show prejudice resulting from the omission of his arraignment at trial or on appeal; because his plea of not guilty could be assumed, the failure of the record to show that he was ever arraigned on criminal charges, was harmless error. State v. Goldston, 868 So. 2d 196, 2004 La. App. LEXIS 437 (Feb. 25, 2004), writ denied by La. 2005-1413, 924 So. 2d 1004, 2006 La. LEXIS 703 (La. Feb. 17, 2006).

Defendant was not prejudiced by the fact that he had not been arraigned before trial as he never objected to the lack of an arraignment and withdrew his not guilty plea and pled guilty mid-trial. State v. Howard, 847 So. 2d 648, 2003 La. App. LEXIS 1387 (Apr. 30, 2003).

Right to be advised of the specific allegations against him and of his right to be tried and to remain silent is waived, however, when defendant does not lodge an objection on this basis prior to a hearing on a multiple bill. State v. Evans, 844 So. 2d 111, 2003 La. App. LEXIS 646 (Mar. 11, 2003), remanded by 2009 La. App. LEXIS 2226 (La.App. 5 Cir. Dec. 29, 2009).

Art. 556. Plea of guilty or nolo contendere in misdemeanor cases; duty of court.

A. Except as otherwise provided in Paragraph B of this Article or in R.S. 32:57 or in any other applicable law, in a misdemeanor case, if the defendant is not represented by counsel of record, the court shall not accept a plea of guilty or nolo contendere without first determining that the plea is voluntary and is made with an understanding of the nature of the charge and of his right to be represented by counsel.

B. In a misdemeanor case in which the court determines that a sentence of imprisonment will actually be imposed or in which the conviction can be used to enhance the grade or statutory penalty for a subsequent offense, the court shall not accept a plea of guilty or nolo contendere without first addressing the defendant personally in open court and informing him of, and determining that he understands, all of the following:

(1) The nature of the charge to which the plea is offered, the mandatory minimum penalty provided by law, if any, and the maximum possible penalty provided by law.

(2) If the defendant is not represented by an attorney, that he has the right to be represented by an attorney at every stage of the proceeding against him and, if financially unable to employ counsel, one will be appointed to represent him.

(3) That he has the right to have a trial, and if the maximum penalty provided for the offense exceeds imprisonment for six months or a fine of one thousand dollars, a right to trial by a jury or by the court, at his option.

(4) At that trial he has the right to confront and cross-examine witnesses against him and the right not to be compelled to incriminate himself.

(5) That if he pleads guilty or nolo contendere there will not be a further trial of any kind, so that by pleading guilty or nolo contendere he waives the right to a trial.

C. The court shall require either:

(1) That a verbatim record of the proceedings at which the defendant enters a plea be made.

(2) That a form reflecting the court’s advice to the defendant and the court’s inquiry into the voluntariness of the plea be signed by the court and the defendant and filed in the record at the time of the plea.

D. Any variance from the procedures required by this Article which does not affect substantial rights of the defendant shall not invalidate the plea. (Acts 2001, No. 243, § 1.)

2001 Amendments. — Acts 2001, No. 243, § 1, effective August 15, 2001, inserted “or nolo contendere in misdemeanor cases” in the article heading; and rewrote the article, which read: “Where the defendant is not represented by counsel in a felony case the court shall not accept a plea of guilty without first determining that the plea is made voluntarily with understanding of the nature of the charge.”

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The plea of guilty should be received with great caution in felony cases, and the court should make sure that the defendant understands the full significance of his plea, for “the vast majority of all persons who are punished for serious criminal offenses have filed pleas of guilty.” Hall, Theft, Law and Society 113 (1935). This article provides a valuable safeguard against improvidently entered pleas.

(b) This article follows Art. 224 of the A.L.I. Code of Criminal Procedure in limiting its application to cases where the defendant is not represented by counsel. Cf. Fed.Rule 11 is a general requirement. It may logically be assumed that a defendant who is represented by counsel is informed as to the nature and consequences of his plea of guilty, and that his plea is voluntarily entered. The right to court-assigned counsel is fully stated in Arts. 512 and 513.

(c) This article is worded in broad, nontechnical language so that it will not serve as a device for beclouding the validity of sentences imposed after pleas of guilty. This is the idea behind the Louisiana Supreme Court’s refusal, in State v. Hilaire, 216 La. 972, 45 So.2d 360 (1950), to inquire on appeal as to whether there was a proper showing in the minutes of the court that the defendant’s right to counsel had been intelligently relinquished in a case where he was serving sentence upon a plea of guilty. Under the Hilaire decision, alleged noneompliance with the above article will not serve as a basis for an appeal or for a writ of habeas corpus after sentence and incarceration; but it may be effectively urged before sentence as a ground for withdrawal or revocation of an unadvised or involuntary plea of guilty. See Art. 560.

CROSS REFERENCES

Louisiana Law. — Suspension and deferral of sentence; probation in misdemeanor cases, see La. C.Cr.P. Art. 894.
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CRIMINAL LAW & PROCEDURE

• Sentencing

•• Guidelines

••• General Overview. — Defendant’s 18-year sentence for distribution of a controlled substance in violation of La. Rev. Stat. Ann. § 40:967A(1) was not excessive where defendant had a past criminal history and where he had a propensity to continue in the same type of criminal activity thereby justifying the enhanced penalty, pursuant to La. Code Crim. P. Ann. art. 556.1(E). State v. King, 757 So. 2d 731, 2000 La. App. LEXIS 124 (Feb. 2, 2000), writ denied by La. 2000-0704, 777 So. 2d 476, 2000 La. LEXIS 3520 (La. Dec. 15, 2000).

Art. 556.1. Plea of guilty or nolo contendere in felony cases; duty of court.

A. In a felony case, the court shall not accept a plea of guilty or nolo contendere without first addressing the defendant personally in open court and informing him of, and determining that he understands, all of the following:

(1) The nature of the charge to which the plea is offered, the mandatory minimum penalty provided by law, if any, and the maximum possible penalty provided by law.

(2) If the defendant is not represented by an attorney, that he has the right to be represented by an attorney at every stage of the proceeding against him and, if financially unable to employ counsel, one will be appointed to represent him.

(3) That he has the right to plead not guilty or to persist in that plea if it has already been made, and that he has the right to be tried by a jury and at that trial has the right to the assistance of counsel, the right to confront and cross-examine witnesses against him, and the right not to be compelled to incriminate himself.

(4) That if he pleads guilty or nolo contendere there will not be a further trial of any kind, so that by pleading guilty or nolo contendere he waives the right to a trial.

B. In a felony case, the court shall not accept a plea of guilty or nolo contendere without first addressing the defendant personally in open court and determining that the plea is voluntary and not the result of force or threats or of promises apart from a plea agreement.

C. The court shall also inquire as to whether the defendant’s willingness to plead guilty or nolo contendere results from prior discussions between the district attorney and the defendant or his attorney. If a plea agreement has been reached by the parties, the court, on the record, shall require the disclosure of the agreement in open court or, on a showing of good cause, in camera, at the time the plea is offered.

D. In a felony case a verbatim record shall be made of the proceedings at which the defendant enters a plea of guilty or nolo contendere.

E. Any variance from the procedures required by this Article which does not affect substantial rights of the accused shall not invalidate the plea. (Acts 1997, No. 1061, § 1; Acts 2001, No. 243, § 1.)

2001 Amendments. — Acts 2001, No. 243, § 1, effective August 15, 2001, substituted “in felony cases” for “in a criminal case” in the article heading; substituted “In a felony case” for “In any criminal case” in (A); in (B), substituted “In a felony case” for “In any criminal case,” and deleted “and that all constitutional and legal rights are knowingly and intelligently waived” from the end of the first sentence; substituted “In a felony case a verbatim record” for “A verbatim record” in (D); and rewrote the first sentence of (E), which read: “In any case where a subsequent offense carries an enhanced penalty, the court shall inform the defendant of the penalties for subsequent offenses.”
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — Appellate court reinstated an individual’s convictions and sentences for the distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A), even though the trial judge failed to comply with La. Code Crim. Proc. Ann. art. 556.1, because the individual filed an affidavit with the court stating that he wished to retain the benefits of his plea agreement and that he affirmed his guilty pleas. State v. Reynolds, 733 So. 2d 1191, 1999 La. LEXIS 998 (Apr. 16, 1999).

Two ten-year sentences, running concurrently, for two counts of distribution of marijuana under La. Rev. Stat. Ann. § 40:966(A)(1) and § 40:982, were not excessive where defendant was informed of the sentencing range, in accordance with La. Code Crim. Proc. Ann. art. 894.1, and entered into a plea bargain agreeing not to appeal on grounds of excessiveness, under La. Code Crim. Proc. Ann. art. 881.2, even though the trial court failed to inform defendant of the possible enhancements, as required by La. Code Crim. Proc. Ann. art. 556.1(A)(1). State v. Butler, 734 So. 2d 680, 1999 La. App. LEXIS 195 (Feb. 3, 1999).

Although the trial court erred in not informing defendant before his plea of guilty to possession of marijuana with intent to distribute that the offense subject to the plea could be used to enhance penalties ensuing from any subsequent offenses under La. Rev. Stat. Ann. § 40:966 and La. Rev. Stat. Ann. § 40:982, the error was not fatal to the imposition of sentence where the error was not of constitutional dimensions and no prejudice resulted because the defendant was aware of the existence of crime enhancement and the record reflected that the trial court informed the defendant that a harsher sentence could result on any future conviction of a drug related crime. State v. Veillon, 737 So. 2d 51, 1999 La. App. LEXIS 214 (Feb. 3, 1999), writ denied by La. 99-0559, 745 So. 2d 20, 1999 La. LEXIS 1893 (La. June 18, 1999).

•• Homicide

••• Voluntary Manslaughter

•••• General Overview. — Although the trial court erred when it failed to comply with La. Code Crim. Proc. Ann. art. 556.1(A) by failing to inform defendant of the specific elements of the charge of manslaughter to which he pled guilty, the error was harmless because defendant did not allege that he did not understand the nature of the charges to which he pled guilty; record clearly reflected that defendant was properly Boykinized, informed of the charge and sentencing exposure, and of the factual basis for the charge. State v. Morrison, 758 So. 2d 283, 2000 La. App. LEXIS 385 (Mar. 1, 2000).

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — Trial court’s failure to comply with La. Code Crim. Proc. Ann. art. 556.1 by informing defendant of the applicable sentencing range for his third driving while intoxicated offense was harmless error because defendant benefitted from his plea agreement, defendant was familiar with the charge and what it entailed, and defendant was apprised of consequences of subsequent convictions for driving while intoxicated; thus, defendant’s conviction for driving while intoxicated, third offense, could be used as a predicate offense to support a charge of driving while intoxicated, fourth offense. State v. Elledge, 797 So. 2d 170, 2001 La. App. LEXIS 2118 (Oct. 3, 2001), writ denied by La. 2001-2990, 825 So. 2d 1163, 2002 La. LEXIS 2742 (La. Sept. 20, 2002).

Trial court’s failure to inform a defendant of the minimum and maximum penalties or fines for first offense driving while intoxicated (DWI), of the minimum or maximum penalties or fines for second offense DWI, or of the potential for enhanced penalties for a subsequent DWI offense, before accepting the defendant’s guilty pleas, was harmless error; the defendant signed waiver of rights forms in each proceeding and was represented by counsel. State v. Gardette, 760 So. 2d 1262, 2000 La. App. LEXIS 1229 (May 17, 2000).

Bill of information charging a defendant with third-offense driving while intoxicated (DWI) under La. Rev. Stat. Ann. § 14:98(D) was improperly quashed where the defendant’s two prior DWI convictions were not obtained, in violation of La. Code Crim. Proc. Ann. art. 556.1, due to the trial judge’s failure to fully inform the defendant the maximum, minimum, and potential penalties; the defendant signed waiver of rights forms in each proceeding. State v. Gardette, 760 So. 2d 1262, 2000 La. App. LEXIS 1229 (May 17, 2000).

The State’s failure to prove that defendant was informed of the minimum and maximum penalties in a prior plea of guilty to driving while intoxicated (DWI), as required by La. Code Crim. Proc. Ann. art. 556.1, precluded the use of that plea to convict defendant for a DWI-3rd offense. State v. Anderson, 720 So. 2d 355, 1998 La. App. LEXIS 2429 (Aug. 19, 1998), remanded by La. App. 30901, 1998 La. App. LEXIS 3045 (La.App. 2 Cir. Oct. 29, 1998).

• Preliminary Proceedings

•• Entry of Pleas

••• General Overview. — Defendant’s conviction for driving while intoxicated (DWI), third offense, was not proper when the State failed to meet its burden of proving a prior plea had been knowingly and voluntarily entered and, thus, the prior plea could not have been used as a predicate for the third offense; the court also ruled that where the trial court failed, as required by La. Code Crim. Proc. Ann. art. 556.1, to have informed defendant, who had entered a guilty plea, of the nature of the charge, the mandatory minimum penalty, and the maximum possible penalty, resentencing was required. State v. Anderson, 1998 La. App. LEXIS 3045 (Oct. 29, 1998).

• Guilty Pleas

•• General Overview. — Effective date of La. Code Crim. P. art. 556.1 was August 15, 1997, and it was not applicable to a defendant’s plea of guilty taken in 1993. State v. Demease, 756 So. 2d 1264, 2000 La. App. LEXIS 759 (Apr. 5, 2000), writ denied by La. 2000-1488, 792 So. 2d 750, 2001 La. LEXIS 1680 (La. May 25, 2001).

Appellate court reinstated an individual’s convictions and sentences for the distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A), even though the trial judge failed to comply with La. Code Crim. Proc. Ann. art. 556.1, because the individual filed an affidavit with the court stating that he wished to retain the benefits of his plea agreement and that he affirmed his guilty pleas. State v. Reynolds, 733 So. 2d 1191, 1999 La. LEXIS 998 (Apr. 16, 1999).

Trial court’s error in failing to personally inform an individual of his right to the assistance of trial counsel before it accepted his plea of guilty to attempted manslaughter, a violation of La. Rev. Stat. Ann. §§ 14:27 and 14:31, as required by La. Code Crim. Proc. Ann. art. 556.1(A)(1) was found to be harmless because the individual was represented by counsel at the guilty plea hearing and because he had been informed of his right to the assistance of counsel on appeal. State v. Sepulvado, 737 So. 2d 109, 1999 La. App. LEXIS 472 (Mar. 3, 1999).

•• Admissibility at Trial. — Where defendant was found to be a habitual offender, defendant alleged defects as to defendant’s prior convictions regarding the failure to advise defendant of the right to appointed counsel through the appellate process or to advise of the potential for enhanced penalties for conviction of subsequent felonies; but that did not render the pleas defective for enhancement purposes as to defendant’s pleas entered before the institution of La. Code Crim. Proc. Ann. art. 556.1, (added by 1997 La. Acts 1061 § 1, effective date, August 15, 1998). State v. Lyles, 858 So. 2d 35, 2003 La. App. LEXIS 2482 (Sept. 16, 2003).

Where guilty pleas (occurring in 1993 and 1994) pre-dated the enactment of La. Code Crim. Proc. Ann. art. 556.1., there was no requirement that a defendant be advised of the possibility of enhancement where the failure to so advise defendant does not render the predicate convictions defective for enhancement purposes. State v. Robinson, 846 So. 2d 76, 2003 La. App. LEXIS 1018 (Apr. 8, 2003), writ denied by La. 2003-1361, 860 So. 2d 1131, 2003 La. LEXIS 3561 (La. Nov. 26, 2003).

•• Alford Pleas. — Defendant’s criminal adjudication and sentence were affirmed where the record indicated that at the plea hearing he had orally and in writing knowingly waived his right to appeal pre-plea errors; defendant’s counsel testified that he had explained to defendant the rights being waived, the record showed that the trial court also believed defendant was fully aware of the rights he was waiving, a Crosby appeal was never mentioned at the plea hearing but defense counsel at one point corrected the trial court, indicating that an Alford plea was being entered, defendant failed to indicate what pre-plea error he intended to appeal, and the court found no rulings adverse to defendant in the record. State v. Landry, 845 So. 2d 1233, 2003 La. App. LEXIS 1205 (Apr. 29, 2003), writ of certiorari denied by La. 2003-1684, 861 So. 2d 556, 2003 La. LEXIS 3715 (La. Dec. 19, 2003).

Concurrent sentences of seven years and seven and one-half years imposed pursuant to guilty plea to simple robbery and attempted possession of firearm by convicted felon were not excessive where defendant entered Alford plea and, in accepting the guilty plea, the trial court complied with La. Code Crim. Proc. Ann. art. 556.1. State v. Jefferson, 837 So. 2d 733, 2003 La. App. LEXIS 97 (Jan. 29, 2003), writ of certiorari denied by La. 2003-0933, 857 So. 2d 516, 2003 La. LEXIS 3283 (La. Nov. 7, 2003).

•• Allocution & Colloquy. — Trial court personally questioned defendant regarding the waiver of defendant’s Boykin rights; defendant admitted to striking the victim with the stick and taking money from the victim, and defendant stated that defendant had discussed the charges with counsel and that defendant understood the nature of each charge as well as the possible penalties; thus, the guilty plea colloquy was sufficient and defendant’s guilty plea was knowingly and voluntarily entered. State v. Forrest, 876 So. 2d 187, 2004 La. App. LEXIS 1378 (May 26, 2004).

In an attempted distribution of 3, 4-methylenedioxy-methamphetamine case, while the trial court did not explicitly state that an open-ended plea referred to a plea with no cap on the sentencing range and that 15 years was the maximum sentence, the trial court did inform defendant of the sentencing range; therefore, the trial court did not vary from the procedure required by La. Code Crim. Proc. Ann. art. 556.1. State v. Phayarath, 866 So. 2d 332, 2004 La. App. LEXIS 150 (Feb. 4, 2004), writ denied by La. 2004-0718, 876 So. 2d 804, 2004 La. LEXIS 2038 (La. June 18, 2004).

La. Code Crim. Proc. Ann. art. 556.1 was satisfied when the judge explained the elements of negligent homicide to defendant by reading the statute to her, and then defendant acknowledged the elements and stated that she understood them and the nature of negligent homicide. State v. Hughes, 865 So. 2d 853, 2003 La. App. LEXIS 3704 (Dec. 31, 2003), writ denied by La. 2004-0663, 882 So. 2d 1165, 2004 La. LEXIS 2858 (La. Sept. 24, 2004).

In the context of interpreting La. Code Crim. Proc. Ann. art. 556.1, the appellate court finds nothing in Louisiana law or jurisprudence which requires a trial court to inform defendants of the aggregate maximum possible punishment to which defendants can be exposed when pleading to multiple offenses, and informing defendants of the minimum and maximum penalties for each charge, is sufficient. State v. Girtley, 856 So. 2d 230, 2003 La. App. LEXIS 2802 (Oct. 7, 2003), writ denied by La. 2003-3111, 869 So. 2d 818, 2004 La. LEXIS 804 (La. Mar. 12, 2004).

Trial court, in not stating that the minimum sentence for distribution of cocaine was five years, or that the minimum period of five years must be served without benefit of probation, parole, or suspension of sentence, committed harmless error; under the circumstances, the appellate court found it unreasonable to believe that defendant, a second felony offender who had secured a dismissal of two of three charges against him, reducing his sentencing exposure by 60 years, would not have pled guilty had he known that the mandatory sentence included a requirement that the first five years be served without benefits. State v. Snow, 839 So. 2d 988, 2003 La. App. LEXIS 517 (Mar. 5, 2003), writ denied by La. 2003-1188, 858 So. 2d 418, 2003 La. LEXIS 3387 (La. Nov. 14, 2003).

Trial court’s failure to comply with La. Code Crim. Proc. Ann. art. 556.1 by informing defendant of the applicable sentencing range for his third driving while intoxicated offense was harmless error because defendant benefitted from his plea agreement, defendant was familiar with the charge and what it entailed, and defendant was apprised of consequences of subsequent convictions for driving while intoxicated; thus, defendant’s conviction for driving while intoxicated, third offense, could be used as a predicate offense to support a charge of driving while intoxicated, fourth offense. State v. Elledge, 797 So. 2d 170, 2001 La. App. LEXIS 2118 (Oct. 3, 2001), writ denied by La. 2001-2990, 825 So. 2d 1163, 2002 La. LEXIS 2742 (La. Sept. 20, 2002).

La. Code Crim. Proc. Ann. art. 556.1, Louisiana’s guilty plea requirement statute, does not include the right to compulsory process or an educational background inquiry; therefore, there was no procedural irregularity in a trial court’s taking of defendant’s guilty plea to one count of distribution of cocaine because defendant was represented by counsel, he engaged in a coherent conversation with the trial court regarding the advice and waiver of his rights to trial by jury, cross-examination, and confrontation of witnesses and his privilege against compulsory self-incrimination, and he did not claim to fail to understand the consequences of his plea. State v. Crayton, 796 So. 2d 87, 2001 La. App. LEXIS 2019 (Sept. 26, 2001).

Defendant, who claimed that the documents presented at a multiple bill hearing failed to establish that the trial court correctly informed him of the mandatory minimum and maximum penalties that could be imposed at the time he previously pled guilty to the predicate offenses forming the basis for the multiple bill, was not entitled to rely on La. Code Crim. Proc. art. 556.1(1) because that statute did not exist at the time of the defendant’s prior plea, and at the time of the prior plea the court was not obligated to inform him of the mandatory minimum and maximum penalties that could be imposed because of his guilty plea. State v. Weaver, 775 So. 2d 613, 2000 La. App. LEXIS 3000 (Dec. 6, 2000), writ denied by La. 2001-0070, 847 So. 2d 1255, 2003 La. LEXIS 2109 (La. June 27, 2003).

State’s failure to produce a plea colloquy pursuant to La. Code Crim. Proc. Ann. art. 556.1(A)(1) was harmless error where the documents supporting a 1998 guilty plea showed that defendant was represented by counsel, advised of his Boykin rights, informed of the nature of the charged offense, indicated that he was not forced, threatened, or coerced to render a guilty plea and that he understood the nature of the proceedings; further, the trial court accepted the plea after finding that there was a factual basis for it, and the waiver of rights form indicated a possible term of imprisonment of zero to five years. State v. Johnson, 780 So. 2d 403, 2000 La. App. LEXIS 2973 (Nov. 29, 2000), writ denied by La. 2000-3547, 801 So. 2d 358, 2001 La. LEXIS 3041 (La. Nov. 9, 2001).

La. Code Crim. Proc. art. 556.1, which established a court’s responsibility to inform a defendant of his rights prior to accepting a guilty plea, was not effective until after defendant’s earlier convictions and would not have been applied retroactively. Therefore failure of the trial court to advise defendant of possible sentences, waiver of right to trial, and to comply with art. 556.1 at the time of entry of defendant’s guilty pleas that served as the predicate convictions for third-offense driving while intoxicated, was not error. State v. Phillips, 762 So. 2d 172, 2000 La. App. LEXIS 2029 (May 12, 2000).

Although the trial court erred when it failed to comply with La. Code Crim. Proc. Ann. art. 556.1(A) by failing to inform defendant of the specific elements of the charge of manslaughter to which he pled guilty, the error was harmless because defendant did not allege that he did not understand the nature of the charges to which he pled guilty; record clearly reflected that defendant was properly Boykinized, informed of the charge and sentencing exposure, and of the factual basis for the charge. State v. Morrison, 758 So. 2d 283, 2000 La. App. LEXIS 385 (Mar. 1, 2000).

Trial court’s failure to inform defendant that her guilty pleas to charges of possessing cocaine in violation of La. Rev. Stat. Ann. §§ 40:967(C) and 40:964 could result in the imposition of enhanced sentences for any subsequent offenses or of the possible penalties for future offenses as required by La. Code Crim. Proc. Ann. art. 556.1 was harmless error because the requirement that she be informed of an enhanced penalty for a second or subsequent offense was statutory rather than constitutional, and defendant made no claim that she was prejudiced by the trial court’s failure to inform her. State v. Jordan, 747 So. 2d 196, 1999 La. App. LEXIS 3291 (Nov. 24, 1999).

Where a defendant, who pleaded guilty to possession of marijuana with intent to distribute after motions, including a motion to suppress evidence, were denied, ultimately appealed his conviction and sentence on the ground that denial of his motion to suppress was error, the appellate court in a patent error review was required to consider the issue of whether the trial court complied with La. Code.Crim. Proc. Ann. art. 556.1. State v. Henderson, 746 So. 2d 173, 1999 La. App. LEXIS 2933 (Oct. 26, 1999), writ denied by La. 1999-3485, 762 So. 2d 1102, 2000 La. LEXIS 1498 (La. May 26, 2000).

Defendant’s conviction for simple burglary was vacated and remanded because the trial court accepted defendant’s guilty plea without informing defendant of the maximum possible penalty, as required by La. Code Crim. Proc. Ann. art. 556.1. State v. Counts, 747 So. 2d 617, 1999 La. App. LEXIS 2476 (Sept. 22, 1999).

At the Boykin hearing on defendant’s plea of guilty to driving while intoxicated, third offense, the trial court failed to comply with La. Code Crim. Proc. Ann. art. 556.1(A)(1), where the trial court told the defendant that he was charged with driving while intoxicated, third offense, but did not read the elements of the offense nor give any explanation of the prior offenses element; because the requirements were statutory, not constitutional, and because defendant did not allege any misunderstanding, the error was harmless. State v. Whiddon, 741 So. 2d 797, 1999 La. App. LEXIS 1751 (June 2, 1999).

La. Code Crim. Proc. Ann. art. 556.1 required defendant to be informed of the nature of the charges to which he was pleading, but did not require a trial court to obtain a factual basis to support defendant’s plea of guilty to driving while intoxicated, third offense. State v. Whiddon, 741 So. 2d 797, 1999 La. App. LEXIS 1751 (June 2, 1999).

Because the heart of defendant’s plea was the sentence he would receive, the failure to deliver a proper colloquy affected defendant’s substantive rights and was a violation of La. Code Crim. Proc. Ann. art. 556.1. State v. Reynolds, 716 So. 2d 485, 1998 La. App. LEXIS 2374 (July 28, 1998), vacated by, set aside by La. 98-2281, 733 So. 2d 1191, 1999 La. LEXIS 998 (La. Apr. 16, 1999).

Where a criminal defendant was given an insufficient colloquy on his guilty plea, in which the possible sentences were not explained to him, such error was plain error justifying reversal of defendant’s conviction and sentence. State v. Reynolds, 716 So. 2d 485, 1998 La. App. LEXIS 2374 (July 28, 1998), vacated by, set aside by La. 98-2281, 733 So. 2d 1191, 1999 La. LEXIS 998 (La. Apr. 16, 1999).

Defendant’s sentence upon his guilty plea was improper because he was only advised of the maximum sentence for sexual battery and was not informed that time served would be without benefit of parole, probation, suspension of sentence, or eligibility for good time. State v. Hill, 714 So. 2d 814, 1998 La. App. LEXIS 1201 (May 13, 1998).

•• Appeals. — In the context of interpreting La. Code Crim. Proc. Ann. art. 556.1, the appellate court finds nothing in Louisiana law or jurisprudence which requires a trial court to inform defendants of the aggregate maximum possible punishment to which defendants can be exposed when pleading to multiple offenses, and informing defendants of the minimum and maximum penalties for each charge, is sufficient. State v. Girtley, 856 So. 2d 230, 2003 La. App. LEXIS 2802 (Oct. 7, 2003), writ denied by La. 2003-3111, 869 So. 2d 818, 2004 La. LEXIS 804 (La. Mar. 12, 2004).

Defendant failed to show that he did not understand the charges when he pleaded guilty to five counts of armed robbery where the record showed that: (1) he was informed of the five armed robbery charges, the minimum and maximum sentences, and the penalties for subsequent offenses, (2) he was represented by counsel when he pleaded guilty, and (3) he did not complain at the plea hearing that he did not understand the charges. State v. Ford, 846 So. 2d 98, 2003 La. App. LEXIS 1183 (Apr. 16, 2003), writ denied by La. 2003-1401, 860 So. 2d 1132, 2003 La. LEXIS 3566 (La. Nov. 26, 2003).

Trial court committed reversible error when it did not advise defendant that the statutory minimum sentence required the first five years to be served without benefit, and that the maximum possible penalty required the first five years to be served without benefit; thus, defendant’s guilty plea was vacated, and his conviction and sentence for distribution of cocaine were set aside. State v. Lewis, 749 So. 2d 914, 1999 La. App. LEXIS 3712 (Dec. 30, 1999), writ denied by La. 1999-3489, 752 So. 2d 875, 2000 La. LEXIS 18 (La. Jan. 7, 2000).

Pursuant to La. Code Crim. Proc. Ann. art. 920, deficiencies in a guilty plea colloquy are errors patent and a reviewing court is bound to recognize them; similarly, a determination of whether the trial court complied with La. Code Crim. Proc. Ann. art. 556.1 by informing a defendant of the statutory minimum and maximum prior to accepting a guilty plea is within the scope of an error patent review. State v. Lofton, 742 So. 2d 902, 1999 La. App. LEXIS 1892 (June 16, 1999).

•• Changes & Withdrawals. — Appellate court erred in attempting to enforce the requirements of La. Code Crim. Proc. Ann. art. 556.1 by sua sponte vacating defendant’s guilty plea where defendant was appealing only his sentence and not his conviction. State v. Jones, 778 So. 2d 1131, 2001 La. LEXIS 233 (Jan. 29, 2001).

•• Enforcement of Plea Agreements. — Trial court, in a criminal case, shall not accept a plea of guilty or nolo contendere without first addressing defendant personally in open court; acceptance of the plea agreement is the final phase of negotiations, and in some cases, the trial judge, prior to a final agreement, may declare that he will only take the State’s negotiations for sentencing as a recommendation. State v. Anthony, 735 So. 2d 746, 1999 La. App. LEXIS 1139 (Apr. 7, 1999), writ denied by La. 99-1360, 746 So. 2d 606, 1999 La. LEXIS 1810 (La. June 25, 1999).

Two ten-year sentences, running concurrently, for two counts of distribution of marijuana under La. Rev. Stat. Ann. § 40:966(A)(1) and § 40:982, were not excessive where defendant was informed of the sentencing range, in accordance with La. Code Crim. Proc. Ann. art. 894.1, and entered into a plea bargain agreeing not to appeal on grounds of excessiveness, under La. Code Crim. Proc. Ann. art. 881.2, even though the trial court failed to inform defendant of the possible enhancements, as required by La. Code Crim. Proc. Ann. art. 556.1(A)(1). State v. Butler, 734 So. 2d 680, 1999 La. App. LEXIS 195 (Feb. 3, 1999).

•• Knowing & Intelligent Requirement. — Trial court personally questioned defendant regarding the waiver of defendant’s Boykin rights; defendant admitted to striking the victim with the stick and taking money from the victim, and defendant stated that defendant had discussed the charges with counsel and that defendant understood the nature of each charge as well as the possible penalties; thus, the guilty plea colloquy was sufficient and defendant’s guilty plea was knowingly and voluntarily entered. State v. Forrest, 876 So. 2d 187, 2004 La. App. LEXIS 1378 (May 26, 2004).

Defendant failed to show that he did not understand the charges when he pleaded guilty to five counts of armed robbery where the record showed that: (1) he was informed of the five armed robbery charges, the minimum and maximum sentences, and the penalties for subsequent offenses, (2) he was represented by counsel when he pleaded guilty, and (3) he did not complain at the plea hearing that he did not understand the charges. State v. Ford, 846 So. 2d 98, 2003 La. App. LEXIS 1183 (Apr. 16, 2003), writ denied by La. 2003-1401, 860 So. 2d 1132, 2003 La. LEXIS 3566 (La. Nov. 26, 2003).

For defendant’s guilty plea, entered after August 15, 1997, La. Code Crim. Proc. art. 556.1 required that the trial court inform the defendant of his right to a trial by jury prior to accepting the guilty plea. State v. Feaster, 779 So. 2d 761, 2000 La. App. LEXIS 2675 (Nov. 1, 2000).

Trial court’s failure to inform defendant prior to his guilty plea that the offense to which he pled guilty could be used to enhance the penalty for any subsequent drug offense was not reversible error. State v. Echols, 774 So. 2d 993, 2000 La. App. LEXIS 2594 (Oct. 04, 2000), writ of certiorari denied by La. 2000-3058, 798 So. 2d 962, 2001 La. LEXIS 2900 (La. Oct. 5, 2001).

Where defendant stated at his plea hearing that he was not promised anything for his plea, no reason existed for the sentencing court to inquire further about possible additional terms of any plea agreement in order to assure compliance with the provisions of La. Code Crim. Proc. Ann. art. 556.1(C). State v. Echols, 774 So. 2d 993, 2000 La. App. LEXIS 2594 (Oct. 04, 2000), writ of certiorari denied by La. 2000-3058, 798 So. 2d 962, 2001 La. LEXIS 2900 (La. Oct. 5, 2001).

Defendant’s waiver of counsel during and plea colloquies regarding predicate convictions were valid because the trial court properly informed defendant that he was entitled to an attorney as required under La. Code Crim. Proc. Ann. art. 556.1, and permitted defendant to stop the proceedings at any point to ask questions. State v. Frickey, 769 So. 2d 791, 2000 La. App. LEXIS 2212 (Sept. 26, 2000).

Trial court’s failure to advise a defendant of the maximum sentence that could be imposed, or to advise him of the possibility that a fine could be imposed, did not invalidate a guilty plea where the plea form stated the maximum sentence. State v. Reed, 762 So. 2d 218, 2000 La. App. LEXIS 1155 (May 17, 2000), writ denied by La. 2000-1682, 788 So. 2d 1201, 2001 La. LEXIS 1355 (La. Apr. 12, 2001).

Bill of information charging a defendant with third-offense driving while intoxicated (DWI) under La. Rev. Stat. Ann. § 14:98(D) was improperly quashed where the defendant’s two prior DWI convictions were not obtained, in violation of La. Code Crim. Proc. Ann. art. 556.1, due to the trial judge’s failure to fully inform the defendant the maximum, minimum, and potential penalties; the defendant signed waiver of rights forms in each proceeding. State v. Gardette, 760 So. 2d 1262, 2000 La. App. LEXIS 1229 (May 17, 2000).

While the trial court did not specifically comply with La. Code Crim. Proc. Ann. art. 556.1 in two respects, defense counsel’s statement on the record and in defendant’s presence, that he advised defendant that he faced a mandatory life sentence if convicted, was sufficient to inform defendant of his sentencing exposure. State v. Brown, 750 So. 2d 262, 1999 La. App. LEXIS 3598 (Dec. 15, 1999).

Sentence of 12 years at hard labor for attempting to distribute cocaine was affirmed, even though the trial court failed to inform defendant as it was required to do by La. Code Crim. Proc. Ann. art. 556.1(A)(1) before it accepted her guilty plea, that under La. Rev. Stat. Ann. §§ 40:967(B)(4)(b) and 14:27 it lacked the authority to suspend or probate the first two and one-half years of her sentence, where defendant failed to show that she was prejudiced by the trial court’s error. State v. Jordan, 747 So. 2d 193, 1999 La. App. LEXIS 3289 (Nov. 24, 1999).

Determining whether a trial court complied with La. Code Crim. Proc. Ann. art. 556.1 in accepting defendant’s plea is within the scope of an error patent review; a trial court’s failure to comply with the mandate of art. 556.1 renders the guilty plea invalid and clearly constitutes reversible error patent. State v. Counts, 747 So. 2d 617, 1999 La. App. LEXIS 2476 (Sept. 22, 1999).

Defendant’s conviction for simple burglary was vacated and remanded where the trial court accepted defendant’s guilty plea without informing defendant of the maximum possible penalty as required by La. Code Crim. Proc. Ann. art. 556.1. State v. Counts, 747 So. 2d 617, 1999 La. App. LEXIS 2476 (Sept. 22, 1999).

Trial court’s failure to advise defendant of the nature of the charge and the mandatory minimum and maximum penalties, as required by La. Code Crim. Proc. Ann. art. 556.1, was harmless error because defendant received an agreed-upon sentence that was recited in open court and included on the signed form introduced prior to defendant’s pleading guilty. State v. Gaar, 746 So. 2d 41, 1999 La. App. LEXIS 2340 (Aug. 18, 1999).

Although a trial court erred in failing to adequately inform defendant of the mandatory minimum penalty or the maximum possible penalty before accepting his guilty plea, as required by La. Code Crim. Proc. Ann. art. 555, the error was harmless where defendant did not allege any misunderstanding as to the sentence he received. State v. Lastrapes, 743 So. 2d 224, 1999 La. App. LEXIS 2070 (June 30, 1999), overruled in part by State v. Richard, La. 00-0659, 769 So. 2d 1177, 2000 La. LEXIS 2428 (La. Sept. 29, 2000).

Trial court erred in failing to address defendant individually as to his waiver of the right to a jury trial and his right against self-incrimination and his right to confront his accusers before accepting defendant’s guilty plea, as required by La. Code Crim. Proc. Ann. art. 555. State v. Lastrapes, 743 So. 2d 224, 1999 La. App. LEXIS 2070 (June 30, 1999), overruled in part by State v. Richard, La. 00-0659, 769 So. 2d 1177, 2000 La. LEXIS 2428 (La. Sept. 29, 2000).

Trial court’s failure to notify defendant, upon the taking of her guilty plea, of the mandatory minimum and maximum sentence for distribution of marijuana, La. Rev. Stat. Ann. § 40:966(A), was reversible error, pursuant to La. Code Crim. Proc. Ann. art. 556.1(A) which specifically required the trial court to first inform defendant of the mandatory minimum and maximum penalties prior to accepting a guilty plea. State v. Lofton, 742 So. 2d 902, 1999 La. App. LEXIS 1892 (June 16, 1999).

Pursuant to La. Code Crim. Proc. Ann. art. 920, deficiencies in a guilty plea colloquy are errors patent and a reviewing court is bound to recognize them; similarly, a determination of whether the trial court complied with La. Code Crim. Proc. Ann. art. 556.1 by informing a defendant of the statutory minimum and maximum prior to accepting a guilty plea is within the scope of an error patent review. State v. Lofton, 742 So. 2d 902, 1999 La. App. LEXIS 1892 (June 16, 1999).

While a trial court failed to comply with La. Code Crim. Proc. Ann. art. 556.1 when it did not inform defendant of the mandatory minimum penalty for his offenses, the error was not reversible because defendant received the maximum sentence and his plea was knowing and voluntary. State v. Stiles, 733 So. 2d 612, 1999 La. App. LEXIS 331 (Feb. 24, 1999), modified en banc by La. App. 31854, 733 So. 2d 615, 1999 La. App. LEXIS 1598 (La.App. May 27, 1999), affirmed sub nomine State v. Guzman, La. 99-1528, 769 So. 2d 1158, 2000 La. LEXIS 1267 (La. May 16, 2000).

Two ten-year sentences, running concurrently, for two counts of distribution of marijuana under La. Rev. Stat. Ann. § 40:966(A)(1) and § 40:982, were not excessive where defendant was informed of the sentencing range, in accordance with La. Code Crim. Proc. Ann. art. 894.1, and entered into a plea bargain agreeing not to appeal on grounds of excessiveness, under La. Code Crim. Proc. Ann. art. 881.2, even though the trial court failed to inform defendant of the possible enhancements, as required by La. Code Crim. Proc. Ann. art. 556.1(A)(1). State v. Butler, 734 So. 2d 680, 1999 La. App. LEXIS 195 (Feb. 3, 1999).

Where a trial court failed to personally inform a defendant of the nature of the charge to which she was pleading, and therefore failed to comply with La. Code Crim. Proc. Ann. art. 556.1(A)(1), but the defendant did not allege any misunderstanding as to the nature of the charges to which she pled, the error was harmless. State v. Coco, 723 So. 2d 513, 1998 La. App. LEXIS 3615 (Dec. 9, 1998), overruled by State v. Guzman, La. 99-1528, 769 So. 2d 1158, 2000 La. LEXIS 1267 (La. May 16, 2000).

Defendant did not prevail in his motion for reconsideration of a sentence for one count of distribution of cocaine to which he pled guilty because no errors existed regarding the timing of his knowing and voluntary waiver of constitutional rights pursuant to La. Code Crim. Proc. Ann. art. 556.1(A)(3). State v. Ursin, 720 So. 2d 1248, 1998 La. App. LEXIS 3039 (Oct. 28, 1998).

The State’s failure to prove that defendant was informed of the minimum and maximum penalties in a prior plea of guilty to driving while intoxicated (DWI), as required by La. Code Crim. Proc. Ann. art. 556.1, precluded the use of that plea to convict defendant for a DWI-3rd offense. State v. Anderson, 720 So. 2d 355, 1998 La. App. LEXIS 2429 (Aug. 19, 1998), remanded by La. App. 30901, 1998 La. App. LEXIS 3045 (La.App. 2 Cir. Oct. 29, 1998).

When the requirements of La. Code Crim. Proc. Ann. art. 556.1(A) (informing the defendant of the nature of the charge to which a plea is offered, the mandatory minimum penalty provided by law, if any, and the maximum possible penalty provided by law) were not met, the result was reversible error and the defendant’s guilty plea was vacated. State v. Chisley, 718 So. 2d 537, 1998 La. App. LEXIS 2273 (July 28, 1998).

Defendant’s sentence upon his guilty plea was improper because he was only advised of the maximum sentence for sexual battery and was not informed that time served would be without benefit of parole, probation, suspension of sentence, or eligibility for good time. State v. Hill, 714 So. 2d 814, 1998 La. App. LEXIS 1201 (May 13, 1998).

•• Voluntariness. — Trial court personally questioned defendant regarding the waiver of defendant’s Boykin rights; defendant admitted to striking the victim with the stick and taking money from the victim, and defendant stated that defendant had discussed the charges with counsel and that defendant understood the nature of each charge as well as the possible penalties; thus, the guilty plea colloquy was sufficient and defendant’s guilty plea was knowingly and voluntarily entered. State v. Forrest, 876 So. 2d 187, 2004 La. App. LEXIS 1378 (May 26, 2004).

La. Code Crim. Proc. Ann. art. 556.1, Louisiana’s guilty plea requirement statute, does not include the right to compulsory process or an educational background inquiry; therefore, there was no procedural irregularity in a trial court’s taking of defendant’s guilty plea to one count of distribution of cocaine because defendant was represented by counsel, he engaged in a coherent conversation with the trial court regarding the advice and waiver of his rights to trial by jury, cross-examination, and confrontation of witnesses and his privilege against compulsory self-incrimination, and he did not claim to fail to understand the consequences of his plea. State v. Crayton, 796 So. 2d 87, 2001 La. App. LEXIS 2019 (Sept. 26, 2001).

Where defendant stated at his plea hearing that he was not promised anything for his plea, no reason existed for the sentencing court to inquire further about possible additional terms of any plea agreement in order to assure compliance with the provisions of La. Code Crim. Proc. Ann. art. 556.1(C). State v. Echols, 774 So. 2d 993, 2000 La. App. LEXIS 2594 (Oct. 04, 2000), writ of certiorari denied by La. 2000-3058, 798 So. 2d 962, 2001 La. LEXIS 2900 (La. Oct. 5, 2001).

Failure to inform defendant of sentence range at time of guilty plea, as required by La. Code Crim. Proc. Ann. art. 556.1, was patent but harmless error because no allegation was made that the penalty range was misunderstood. State v. Cochran, 734 So. 2d 1247, 1999 La. App. LEXIS 1216 (Apr. 28, 1999).

• Trials

•• Burdens of Proof

••• Prosecution. — Defendant’s conviction for driving while intoxicated (DWI), third offense, was not proper when the State failed to meet its burden of proving a prior plea had been knowingly and voluntarily entered and, thus, the prior plea could not have been used as a predicate for the third offense; the court also ruled that where the trial court failed, as required by La. Code Crim. Proc. Ann. art. 556.1, to have informed defendant, who had entered a guilty plea, of the nature of the charge, the mandatory minimum penalty, and the maximum possible penalty, resentencing was required. State v. Anderson, 1998 La. App. LEXIS 3045 (Oct. 29, 1998).

•• Defendant’s Rights

••• Right to Confrontation. — Trial court’s statement “you waive your right to confront your witnesses and to cross examine them at trial” complied with La. Code Crim. Proc. Ann. art. 556.1. State v. Anderson, 784 So. 2d 749, 2001 La. App. LEXIS 669 (Apr. 4, 2001), writ denied by La. 2001-1431, 812 So. 2d 666, 2002 La. LEXIS 1276 (La. Apr. 12, 2002), writ denied by La. 2001-2429, 816 So. 2d 303, 2002 La. LEXIS 1758 (La. May 24, 2002).

••• Right to Counsel

•••• General Overview. — Defendant’s waiver of counsel during and plea colloquies regarding predicate convictions were valid because the trial court properly informed defendant that he was entitled to an attorney as required under La. Code Crim. Proc. Ann. art. 556.1, and permitted defendant to stop the proceedings at any point to ask questions. State v. Frickey, 769 So. 2d 791, 2000 La. App. LEXIS 2212 (Sept. 26, 2000).

• Sentencing

•• Appeals

••• General Overview. — Concurrent sentences of seven years and seven and one-half years imposed pursuant to guilty plea to simple robbery and attempted possession of firearm by convicted felon were not excessive where defendant entered Alford plea and, in accepting the guilty plea, the trial court complied with La. Code Crim. Proc. Ann. art. 556.1. State v. Jefferson, 837 So. 2d 733, 2003 La. App. LEXIS 97 (Jan. 29, 2003), writ of certiorari denied by La. 2003-0933, 857 So. 2d 516, 2003 La. LEXIS 3283 (La. Nov. 7, 2003).

On patent error review, an appellate court determined that where a defendant was not properly advised of his right to remain silent before he stipulated that he was a second felony offender as required by La. Rev. Stat. Ann. § 15:529.1(D)(1)(a), (3), and where defendant was not informed, during the plea colloquy or through a waiver form, of an enhanced penalty as required by La. Code Crim. Proc. Ann. art. 556.1(E), and after defendant pled guilty to possession of cocaine, he was not informed of the enhancement of a controlled dangerous substance offense under the Uniform Controlled Dangerous Substance Law, La. Rev. Stat. Ann. § 40:982, a remand for resentencing was required. State v. Spotville, 752 So. 2d 244, 1999 La. App. LEXIS 3627 (Dec. 21, 1999), remanded by La. 2001-0802, 791 So. 2d 646, 2001 La. LEXIS 1175 (La. May 4, 2001).

•• Guidelines

••• General Overview. — Where defendant was found to be a habitual offender, defendant alleged defects as to defendant’s prior convictions regarding the failure to advise defendant of the right to appointed counsel through the appellate process or to advise of the potential for enhanced penalties for conviction of subsequent felonies; but that did not render the pleas defective for enhancement purposes as to defendant’s pleas entered before the institution of La. Code Crim. Proc. Ann. art. 556.1, (added by 1997 La. Acts 1061 § 1, effective date, August 15, 1998). State v. Lyles, 858 So. 2d 35, 2003 La. App. LEXIS 2482 (Sept. 16, 2003).

••• Adjustments & Enhancements

•••• General Overview. — Trial court erred by failing to inform the defendant that the offense to which he pled could be used to enhance the penalty for any subsequent offense he might commit. State v. Courtney, 761 So. 2d 112, 2000 La. App. LEXIS 1087 (May 3, 2000).

Defendant’s guilty plea and sentence were affirmed because all of his assignments of error lacked merit, but the case remanded to inform him that the offense to which he pleaded guilty could be used to enhance the penalty for subsequent drug offense, in order to comply with La. Code Crim. Proc. Ann. art. 556.1. State v. Myers, 753 So. 2d 898, 1999 La. App. LEXIS 3494 (Dec. 8, 1999), writ denied by La. 2000-0053, 765 So. 2d 1036, 2000 La. LEXIS 1974 (La. June 23, 2000).

•••• Criminal History

••••• Foreign Convictions. — Where defendant was found to be a habitual offender, defendant alleged defects as to defendant’s prior convictions regarding the failure to advise defendant of the right to appointed counsel through the appellate process or to advise of the potential for enhanced penalties for conviction of subsequent felonies; but that did not render the pleas defective for enhancement purposes as to defendant’s pleas entered before the institution of La. Code Crim. Proc. Ann. art. 556.1, (added by 1997 La. Acts 1061 § 1, effective date, August 15, 1998). State v. Lyles, 858 So. 2d 35, 2003 La. App. LEXIS 2482 (Sept. 16, 2003).

••••• Prior Felonies. — Trial court’s failure to comply with La. Code Crim. Proc. Ann. art. 556.1 by informing defendant of the applicable sentencing range for his third driving while intoxicated offense was harmless error because defendant benefitted from his plea agreement, defendant was familiar with the charge and what it entailed, and defendant was apprised of consequences of subsequent convictions for driving while intoxicated; thus, defendant’s conviction for driving while intoxicated, third offense, could be used as a predicate offense to support a charge of driving while intoxicated, fourth offense. State v. Elledge, 797 So. 2d 170, 2001 La. App. LEXIS 2118 (Oct. 3, 2001), writ denied by La. 2001-2990, 825 So. 2d 1163, 2002 La. LEXIS 2742 (La. Sept. 20, 2002).

State’s failure to produce a plea colloquy pursuant to La. Code Crim. Proc. Ann. art. 556.1(A)(1) was harmless error where the documents supporting a 1998 guilty plea showed that defendant was represented by counsel, advised of his Boykin rights, informed of the nature of the charged offense, indicated that he was not forced, threatened, or coerced to render a guilty plea and that he understood the nature of the proceedings; further, the trial court accepted the plea after finding that there was a factual basis for it, and the waiver of rights form indicated a possible term of imprisonment of zero to five years. State v. Johnson, 780 So. 2d 403, 2000 La. App. LEXIS 2973 (Nov. 29, 2000), writ denied by La. 2000-3547, 801 So. 2d 358, 2001 La. LEXIS 3041 (La. Nov. 9, 2001).

Defendant’s guilty plea and sentence were affirmed because all of his assignments of error lacked merit, but the case remanded to inform him that the offense to which he pleaded guilty could be used to enhance the penalty for subsequent drug offense, in order to comply with La. Code Crim. Proc. Ann. art. 556.1. State v. Myers, 753 So. 2d 898, 1999 La. App. LEXIS 3494 (Dec. 8, 1999), writ denied by La. 2000-0053, 765 So. 2d 1036, 2000 La. LEXIS 1974 (La. June 23, 2000).

Although the trial court erred in not informing defendant before his plea of guilty to possession of marijuana with intent to distribute that the offense subject to the plea could be used to enhance penalties ensuing from any subsequent offenses under La. Rev. Stat. Ann. § 40:966 and La. Rev. Stat. Ann. § 40:982, the error was not fatal to the imposition of sentence where the error was not of constitutional dimensions and no prejudice resulted because the defendant was aware of the existence of crime enhancement and the record reflected that the trial court informed the defendant that a harsher sentence could result on any future conviction of a drug related crime. State v. Veillon, 737 So. 2d 51, 1999 La. App. LEXIS 214 (Feb. 3, 1999), writ denied by La. 99-0559, 745 So. 2d 20, 1999 La. LEXIS 1893 (La. June 18, 1999).

••••• Prior Misdemeanors. — In its initial burden of proof of prior criminal convictions, the State is not required to submit transcripts of the guilty pleas. Further, where omissions complained of by defendant are statutory and not constitutional requirements, error if any is harmless. State v. Anderson, 784 So. 2d 666, 2001 La. App. LEXIS 727 (Mar. 28, 2001), writ denied by La. 2001-1558, 813 So. 2d 421, 2002 La. LEXIS 1337 (La. Apr. 19, 2002).

••••• Three Strikes. — Where guilty pleas (occurring in 1993 and 1994) pre-dated the enactment of La. Code Crim. Proc. Ann. art. 556.1., there was no requirement that a defendant be advised of the possibility of enhancement where the failure to so advise defendant does not render the predicate convictions defective for enhancement purposes. State v. Robinson, 846 So. 2d 76, 2003 La. App. LEXIS 1018 (Apr. 8, 2003), writ denied by La. 2003-1361, 860 So. 2d 1131, 2003 La. LEXIS 3561 (La. Nov. 26, 2003).

In defendant’s trial for manslaughter, the trial court properly adjudicated defendant a third felony offender under La. Rev. Stat. Ann. §§ 15:529.1D, 15:529.1A(1)(b)(ii) and the trial court was not required to advise defendant of his sentencing exposure at the time of the taking of his plea, under La. Code Crim. Proc. Ann. art. 556.1A(1). State v. Hopkins, 774 So. 2d 1178, 2000 La. App. LEXIS 3410 (Dec. 20, 2000).

•• Imposition

••• General Overview. — On patent error review, an appellate court determined that where a defendant was not properly advised of his right to remain silent before he stipulated that he was a second felony offender as required by La. Rev. Stat. Ann. § 15:529.1(D)(1)(a), (3), and where defendant was not informed, during the plea colloquy or through a waiver form, of an enhanced penalty as required by La. Code Crim. Proc. Ann. art. 556.1(E), and after defendant pled guilty to possession of cocaine, he was not informed of the enhancement of a controlled dangerous substance offense under the Uniform Controlled Dangerous Substance Law, La. Rev. Stat. Ann. § 40:982, a remand for resentencing was required. State v. Spotville, 752 So. 2d 244, 1999 La. App. LEXIS 3627 (Dec. 21, 1999), remanded by La. 2001-0802, 791 So. 2d 646, 2001 La. LEXIS 1175 (La. May 4, 2001).

Although the trial court erred in not informing defendant before his plea of guilty to possession of marijuana with intent to distribute that the offense subject to the plea could be used to enhance penalties ensuing from any subsequent offenses under La. Rev. Stat. Ann. § 40:966 and La. Rev. Stat. Ann. § 40:982, the error was not fatal to the imposition of sentence where the error was not of constitutional dimensions and no prejudice resulted because the defendant was aware of the existence of crime enhancement and the record reflected that the trial court informed the defendant that a harsher sentence could result on any future conviction of a drug related crime. State v. Veillon, 737 So. 2d 51, 1999 La. App. LEXIS 214 (Feb. 3, 1999), writ denied by La. 99-0559, 745 So. 2d 20, 1999 La. LEXIS 1893 (La. June 18, 1999).

••• Evidence. — In sentencing defendant as a multiple offender, the trial court’s failure to advise defendant of the sentencing range for defendant’s predicate offense was not improper because there was no mandatory minimum sentence for the illegal possession of a stolen thing. State v. Haywood, 783 So. 2d 568, 2001 La. App. LEXIS 654 (Mar. 28, 2001).

••• Factors. — Failure to inform defendant of sentence range at time of guilty plea, as required by La. Code Crim. Proc. Ann. art. 556.1, was patent but harmless error because no allegation was made that the penalty range was misunderstood. State v. Cochran, 734 So. 2d 1247, 1999 La. App. LEXIS 1216 (Apr. 28, 1999).

Trial court, in a criminal case, shall not accept a plea of guilty or nolo contendere without first addressing defendant personally in open court; acceptance of the plea agreement is the final phase of negotiations, and in some cases, the trial judge, prior to a final agreement, may declare that he will only take the State’s negotiations for sentencing as a recommendation. State v. Anthony, 735 So. 2d 746, 1999 La. App. LEXIS 1139 (Apr. 7, 1999), writ denied by La. 99-1360, 746 So. 2d 606, 1999 La. LEXIS 1810 (La. June 25, 1999).

•• Multiple Convictions. — In the context of interpreting La. Code Crim. Proc. Ann. art. 556.1, the appellate court finds nothing in Louisiana law or jurisprudence which requires a trial court to inform defendants of the aggregate maximum possible punishment to which defendants can be exposed when pleading to multiple offenses, and informing defendants of the minimum and maximum penalties for each charge, is sufficient. State v. Girtley, 856 So. 2d 230, 2003 La. App. LEXIS 2802 (Oct. 7, 2003), writ denied by La. 2003-3111, 869 So. 2d 818, 2004 La. LEXIS 804 (La. Mar. 12, 2004).

• Appeals

•• Reversible Errors

••• General Overview. — Failure of a trial judge to advise defendant of the penalties for subsequent offenses under La. Code Crim. Proc. Ann. art. 556.1(E) is not reversible error. State v. Guzman, 769 So. 2d 1158, 2000 La. LEXIS 1267 (May 16, 2000).

Pursuant to La. Code Crim. Proc. Ann. art. 920, deficiencies in a guilty plea colloquy are errors patent and a reviewing court is bound to recognize them; similarly, a determination of whether the trial court complied with La. Code Crim. Proc. Ann. art. 556.1 by informing a defendant of the statutory minimum and maximum prior to accepting a guilty plea is within the scope of an error patent review. State v. Lofton, 742 So. 2d 902, 1999 La. App. LEXIS 1892 (June 16, 1999).

•• Standards of Review

••• General Overview. — While a trial court failed to comply with La. Code Crim. Proc. Ann. art. 556.1 when it did not inform defendant of the mandatory minimum penalty for his offenses, the error was not reversible because defendant received the maximum sentence and his plea was knowing and voluntary. State v. Stiles, 733 So. 2d 612, 1999 La. App. LEXIS 331 (Feb. 24, 1999), modified en banc by La. App. 31854, 733 So. 2d 615, 1999 La. App. LEXIS 1598 (La.App. May 27, 1999), affirmed sub nomine State v. Guzman, La. 99-1528, 769 So. 2d 1158, 2000 La. LEXIS 1267 (La. May 16, 2000).

••• Harmless & Invited Errors

•••• General Overview. — Trial court, in not stating that the minimum sentence for distribution of cocaine was five years, or that the minimum period of five years must be served without benefit of probation, parole, or suspension of sentence, committed harmless error; under the circumstances, the appellate court found it unreasonable to believe that defendant, a second felony offender who had secured a dismissal of two of three charges against him, reducing his sentencing exposure by 60 years, would not have pled guilty had he known that the mandatory sentence included a requirement that the first five years be served without benefits. State v. Snow, 839 So. 2d 988, 2003 La. App. LEXIS 517 (Mar. 5, 2003), writ denied by La. 2003-1188, 858 So. 2d 418, 2003 La. LEXIS 3387 (La. Nov. 14, 2003).

State’s failure to produce a plea colloquy pursuant to La. Code Crim. Proc. Ann. art. 556.1(A)(1) was harmless error where the documents supporting a 1998 guilty plea showed that defendant was represented by counsel, advised of his Boykin rights, informed of the nature of the charged offense, indicated that he was not forced, threatened, or coerced to render a guilty plea and that he understood the nature of the proceedings; further, the trial court accepted the plea after finding that there was a factual basis for it, and the waiver of rights form indicated a possible term of imprisonment of zero to five years. State v. Johnson, 780 So. 2d 403, 2000 La. App. LEXIS 2973 (Nov. 29, 2000), writ denied by La. 2000-3547, 801 So. 2d 358, 2001 La. LEXIS 3041 (La. Nov. 9, 2001).

Trial court’s failure to inform a defendant of the minimum and maximum penalties or fines for first offense driving while intoxicated (DWI), of the minimum or maximum penalties or fines for second offense DWI, or of the potential for enhanced penalties for a subsequent DWI offense, before accepting the defendant’s guilty pleas, was harmless error; the defendant signed waiver of rights forms in each proceeding and was represented by counsel. State v. Gardette, 760 So. 2d 1262, 2000 La. App. LEXIS 1229 (May 17, 2000).

Bill of information charging a defendant with third-offense driving while intoxicated (DWI) under La. Rev. Stat. Ann. § 14:98(D) was improperly quashed where the defendant’s two prior DWI convictions were not obtained, in violation of La. Code Crim. Proc. Ann. art. 556.1, due to the trial judge’s failure to fully inform the defendant the maximum, minimum, and potential penalties; the defendant signed waiver of rights forms in each proceeding. State v. Gardette, 760 So. 2d 1262, 2000 La. App. LEXIS 1229 (May 17, 2000).

The harmless error test is adopted in cases involving violations of La. Code Crim. Proc. Ann. art. 556.1(A)(1) and (E). State v. Guzman, 769 So. 2d 1158, 2000 La. LEXIS 1267 (May 16, 2000).

Although a trial court erred in failing to adequately inform defendant of the mandatory minimum penalty or the maximum possible penalty before accepting his guilty plea, as required by La. Code Crim. Proc. Ann. art. 555, the error was harmless where defendant did not allege any misunderstanding as to the sentence he received. State v. Lastrapes, 743 So. 2d 224, 1999 La. App. LEXIS 2070 (June 30, 1999), overruled in part by State v. Richard, La. 00-0659, 769 So. 2d 1177, 2000 La. LEXIS 2428 (La. Sept. 29, 2000).

Trial court erred in failing to address defendant individually as to his waiver of the right to a jury trial and his right against self-incrimination and his right to confront his accusers before accepting defendant’s guilty plea, as required by La. Code Crim. Proc. Ann. art. 555. State v. Lastrapes, 743 So. 2d 224, 1999 La. App. LEXIS 2070 (June 30, 1999), overruled in part by State v. Richard, La. 00-0659, 769 So. 2d 1177, 2000 La. LEXIS 2428 (La. Sept. 29, 2000).

Where a trial court failed to personally inform a defendant of the nature of the charge to which she was pleading, and therefore failed to comply with La. Code Crim. Proc. Ann. art. 556.1(A)(1), but the defendant did not allege any misunderstanding as to the nature of the charges to which she pled, the error was harmless. State v. Coco, 723 So. 2d 513, 1998 La. App. LEXIS 3615 (Dec. 9, 1998), overruled by State v. Guzman, La. 99-1528, 769 So. 2d 1158, 2000 La. LEXIS 1267 (La. May 16, 2000).

••• Plain Error

•••• General Overview. — Whether a trial court complied with La. Code Crim. Proc. Ann. art. 556.1 is not subject to error patent review but must instead be designated as an assignment of error by the defendant on appeal. State v. Guzman, 769 So. 2d 1158, 2000 La. LEXIS 1267 (May 16, 2000).

Although La. Code Crim. Proc. Ann. art. 556.1 does not contain a harmless error provision, any violation of the statute is not necessarily reversible error. State v. Guzman, 769 So. 2d 1158, 2000 La. LEXIS 1267 (May 16, 2000).

Where a defendant, who pleaded guilty to possession of marijuana with intent to distribute after motions, including a motion to suppress evidence, were denied, ultimately appealed his conviction and sentence on the ground that denial of his motion to suppress was error, the appellate court in a patent error review was required to consider the issue of whether the trial court complied with La. Code.Crim. Proc. Ann. art. 556.1. State v. Henderson, 746 So. 2d 173, 1999 La. App. LEXIS 2933 (Oct. 26, 1999), writ denied by La. 1999-3485, 762 So. 2d 1102, 2000 La. LEXIS 1498 (La. May 26, 2000).

Determining whether a trial court complied with La. Code Crim. Proc. Ann. art. 556.1 in accepting defendant’s plea is within the scope of an error patent review; a trial court’s failure to comply with the mandate of art. 556.1 renders the guilty plea invalid and clearly constitutes reversible error patent. State v. Counts, 747 So. 2d 617, 1999 La. App. LEXIS 2476 (Sept. 22, 1999).

Defendant’s conviction for simple burglary was vacated and remanded where the trial court accepted defendant’s guilty plea without informing defendant of the maximum possible penalty as required by La. Code Crim. Proc. Ann. art. 556.1. State v. Counts, 747 So. 2d 617, 1999 La. App. LEXIS 2476 (Sept. 22, 1999).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — It is the opinion of this office that judges have absolute immunity in all aspects of his judicial role, while prosecutors are only afforded qualified immunity unless their act deals with pursuing a criminal prosecution. Also, first offender pardons do not erase the fact of a conviction and subsequently the person will still be subjected to certain restrictions imposed by the legislature. Finally, there is no constitutional or statutory requirement that defendants be notified of all effects a plea of guilty will provide, including the requirement of approval by a district judge and the district attorney to be allowed employment in a Class B Day Care Facility., Opinion No. 01-0245, La. Atty. Gen. Op. No. 2001-0245; 2001 La. AG LEXIS 406.

It is the opinion of this office that judges have absolute immunity in all aspects of his judicial role, while prosecutors are only afforded qualified immunity unless their act deals with pursuing a criminal prosecution. Also, first offender pardons do not erase the fact of a conviction and subsequently the person will still be subjected to certain restrictions imposed by the legislature. Finally, there is no constitutional or statutory requirement that defendants be notified of all effects a plea of guilty will provide, including the requirement of approval by a district judge and the district attorney to be allowed employment in a Class B Day Care Facility., Opinion No. 01-0245, La. Atty. Gen. Op. No. 2001-0245; 2001 La. AG LEXIS 440.

Art. 557. Plea of guilty in capital cases.

A. A court shall not receive an unqualified plea of guilty in a capital case. However, with the consent of the court and the state, a defendant may plead guilty with the stipulation either that the court shall impose a sentence of life imprisonment without benefit of probation, parole, or suspension of sentence without conducting a sentencing hearing, or that the court shall impanel a jury for the purpose of conducting a hearing to determine the issue of penalty in accordance with the applicable provisions of this Code.

B. If a defendant makes an unqualified plea, the court shall order a plea of not guilty entered for him. (Amended by Acts 1973, No. 134, § 1; Acts 1995, No. 434, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article retains from Art. 262 of the 1928 Code of Criminal Procedure the prohibition against receiving a plea of guilty in a capital case. Accord: N.J. Stat. Ann.§2A:113-3; N.Y. Code of Crim. Proc.,§332 Const. Art. VII,§42 authorizes district courts to receive pleas of guilty only in cases less than capital.

(b) The case of State v. Green, 221 La. 713, 60 So.2d 208 (1952), stated that the fact that the court could not accept an unqualified plea of guilty in a capital case did not mean that the court was required to accept a qualified plea of guilty without capital punishment. Under this article the defendant’s plea of “guilty without capital punishment” is authorized, with consent of the district attorney, in which case it must be accepted by the court. This conforms to the procedure when a defendant pleads guilty to a lesser included offense. See Art. 558.
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CRIMINAL LAW & PROCEDURE

• Guilty Pleas

•• Conditional Pleas. — In a capital murder action, the trial court was not prohibited from accepting defendant’s guilty plea because the plea was qualified to exclude the possibility that the death penalty could be imposed. State v. Fabre, 525 So. 2d 1222, 1988 La. App. LEXIS 1222 (May 17, 1988), writ of certiorari denied by 532 So. 2d 148, 1988 La. LEXIS 2110 (La. 1988).

Trial court did not err in refusing to accept defendant’s plea of guilty of murder without capital punishment upon his arraignment in open court in a capital murder case; the trial court was without authority to receive an unqualified plea of guilty, but this did not imply the converse, which was that the judge was bound to accept a qualified plea in such matters. State v. Green, 221 LA. 713, 60 So. 2d 208, 1952 La. LEXIS 1253 (July 3, 1952).

• Sentencing

•• Capital Punishment

••• General Overview. — Under the present version of La. Code Crim. Proc. Ann. art. 557, a defendant in a capital charge cannot enter the equivalent of “guilty with capital punishment”; there is a requirement that a capital sentence may only be rendered after “impaneling a jury for the purpose of conducting a hearing to determine the issue of penalty.” State v. Louviere, 833 So. 2d 885, 2002 La. LEXIS 2452 (Sept. 4, 2002), writ of certiorari denied by 540 U.S. 828, 124 S. Ct. 56, 157 L. Ed. 2d 52, 2003 U.S. LEXIS 6130, 72 U.S.L.W. 3236 (2003).

Art. 558. Plea of guilty of lesser included offense.

The defendant, with the consent of the district attorney, may plead guilty of a lesser offense that is included in the offense charged in the indictment.

COMMENTARY

Louisiana Official Revision Comments

1966. — This article continues the requirement of Art. 264 of the 1928 Code of Criminal Procedure that a plea of guilty of an offense of lesser magnitude than the crime charged shall be received only with the consent of the district attorney. Accord: Sec. 226 of the A.L.I. Code of Criminal Procedure. In general, the lesser included offense must be of the same generic class and must not require proof of any element which is not found in the major crime charged. See Comment, 5 La.L.Rev. 603 (1944).
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CONTRACTS LAW

• Formation

•• General Overview. — Louisiana Supreme Court views plea agreements as contracts between the State and defendant, and has generally referred to the rules of contract law for application by analogy in determining the validity of such agreements; commercial contract law can only serve by analogy because plea agreements are constitutional contracts and they must be construed in light of the rights and obligations created by the constitution, and a defendant’s constitutional right to fairness may be broader than his or her rights under the law of contract. State v. Anthony, 735 So. 2d 746, 1999 La. App. LEXIS 1139 (Apr. 7, 1999), writ denied by La. 99-1360, 746 So. 2d 606, 1999 La. LEXIS 1810 (La. June 25, 1999).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Inchoate Crimes

••• Attempt

•••• General Overview. — Appeals court affirmed that trial court properly vacated defendant’s prior guilty plea to attempted conspiracy—a nonexistent crime over which it had no jurisdiction under La. Code Crim. Proc. Ann. art. 558—stating that a defendant could not be charged with a combination of inchoate offenses such as attempted conspiracy. State v. Stevens, 452 So. 2d 289, 1984 La. App. LEXIS 8958 (June 6, 1984).

La. Code Crim. Proc. Ann. arts. 558 and 487(b) allowed a defendant, with the consent of the district attorney, to plead guilty to a lesser included offense of the offense charged in an indictment; defendant’s plea to attempted armed robbery was proper even though the crime of attempt was not a responsive verdict to the indictment. State v. Green, 263 LA. 837, 269 So. 2d 460, 1972 La. LEXIS 5422 (Nov. 6, 1972).

•• Miscellaneous Offenses

••• Lesser Included Offenses

•••• General Overview. — Son’s guilty plea to manslaughter after he shot a decedent was competent evidence pursuant to La. Code Evid. Ann. art. 410(a)(2) in a civil action filed by the decedent’s children against the son, his mother, and the mother’s insurer, and his plea was a guilty plea to a lesser and included offense under La. Code Crim. Proc. Ann. art. 558. West ex rel. West v. Watson, 843 So. 2d 565, 2003 La. App. LEXIS 1048 (Apr. 9, 2003), writ of certiorari denied by La. 2003-1297, 852 So. 2d 1043, 2003 La. LEXIS 2408 (La. Sept. 5, 2003).

Because a defendant’s plea of guilty to possession of marijuana with intent to distribute, La. Rev. Stat. Ann. § 40:966(A)(1), was not responsive to the crime of possession of marijuana in excess of 100 pounds but less than 2,000 pounds, La. Rev. Stat. Ann. § 40:966(E)(1), with which he was charged by bill of information, which was never amended, and the charged crime was not included within the crimes for which responsive verdicts were listed in La. Code Crim. Proc. Ann. art. 814, and the crime to which the defendant pled did not meet the criteria of a lesser included crime, and given that, although both crimes required proof of possession, § 40:966(A)(1) required proof of the additional element of intent to distribute not required by § 40:966(E)(1), which intent element could not be inferred under § 40:966E(1) by reasoning the sheer quantity of marijuana possessed presupposed a criminal intent to distribute marijuana to others, the defendant was convicted of a crime of which he was not informed, in violation of his rights under La. Const. art. I, § 13, and the conviction was set aside. State v. Gooden, 523 So. 2d 283, 1988 La. App. LEXIS 408 (Mar. 30, 1988), writ of certiorari denied by 530 So. 2d 570, 1988 La. LEXIS 1637 (La. 1988).

• Guilty Pleas

•• General Overview. — Trial judge does not have the authority to enter into an ex parte plea agreement with a defendant, or to enforce its terms; a district attorney is the only official with the authority to engage in a plea bargain on behalf of the State. State v. Perrilloux, 762 So. 2d 198, 2000 La. App. LEXIS 1165 (May 17, 2000).

Accused had to be informed of the nature and cause of the accusation against him, and when a person was charged with a felony, a prosecution had to be initiated by a grand jury indictment or a bill of information, and, with the State’s permission, a defendant could plead guilty to a lesser offense that was included in the offense charged in the bill of information, and, with the consent of the State, could plead guilty to a crime that was not responsive to the original bill of information as long as there was a new or written amended bill of information; thus, where a defendant who was charged with possession of 28 grams or more of cocaine, La. Rev. Stat. Ann. § 40:967(F), was permitted to plead guilty to possession of cocaine with intent to distribute, La. Rev. Stat. Ann. § 40:967(A)(1), which were both felonies, pursuant to La. Code Crim. Proc. Ann. art. 933(3) the guilty plea was invalid. State v. Porterfield, 524 So. 2d 1363, 1988 La. App. LEXIS 902 (Apr. 19, 1988), vacated by 541 So. 2d 909, 1988 La. App. LEXIS 2872 (La.App. 1 Cir. 1988).

Prosecutor was not under any obligation to offer the defendant an opportunity to plead to a lesser charge; thus, the prosecutor was not in breach of a plea bargain and there was no bargain to enforce. State v. Howard, 448 So. 2d 150, 1984 La. App. LEXIS 8315 (Feb. 28, 1984), writ of certiorari denied by 449 So. 2d 1355, 1984 La. LEXIS 8951 (La. 1984).

Although simple burglary of an inhabited dwelling was not a lesser-included offense, defendant was not prohibited from pleading to a crime non-responsive to the original indictment as long as the state amended the indictment; the trial court lacked jurisdiction over defendant’s plea because the indictment was not amended. State v. Cook, 372 So. 2d 1202, 1979 La. LEXIS 6856 (June 25, 1979), overruled in part by State v. Jackson, La. 2004-2863, 916 So. 2d 1015, 2005 La. LEXIS 2483 (La. Nov. 29, 2005).

•• Admissibility at Trial. — La. Code Crim. Proc. Ann. arts. 558 and 487(b) allowed a defendant, with the consent of the district attorney, to plead guilty to a lesser included offense of the offense charged in an indictment; defendant’s plea to attempted armed robbery was proper even though the crime of attempt was not a responsive verdict to the indictment. State v. Green, 263 LA. 837, 269 So. 2d 460, 1972 La. LEXIS 5422 (Nov. 6, 1972).

•• Enforcement of Plea Agreements. — Defendant was not entitled to enforcement of a plea agreement where the agreement had never been finalized because the trial court rejected it and never signed it; defendant also failed to prove that he relied on the agreement to his detriment. State v. Anthony, 735 So. 2d 746, 1999 La. App. LEXIS 1139 (Apr. 7, 1999), writ denied by La. 99-1360, 746 So. 2d 606, 1999 La. LEXIS 1810 (La. June 25, 1999).

Louisiana Supreme Court views plea agreements as contracts between the State and defendant, and has generally referred to the rules of contract law for application by analogy in determining the validity of such agreements; commercial contract law can only serve by analogy because plea agreements are constitutional contracts and they must be construed in light of the rights and obligations created by the constitution, and a defendant’s constitutional right to fairness may be broader than his or her rights under the law of contract. State v. Anthony, 735 So. 2d 746, 1999 La. App. LEXIS 1139 (Apr. 7, 1999), writ denied by La. 99-1360, 746 So. 2d 606, 1999 La. LEXIS 1810 (La. June 25, 1999).

District Attorney is the only official vested with the authority to engage in a plea bargain on behalf of the State; trial court has no authority to enter into an ex parte plea agreement with a defendant or to enforce its terms, and when a guilty plea rests in any significant degree on a promise or agreement of the prosecutor, so that it can be said to be part of the inducement or consideration, such promise must be fulfilled. State v. Anthony, 735 So. 2d 746, 1999 La. App. LEXIS 1139 (Apr. 7, 1999), writ denied by La. 99-1360, 746 So. 2d 606, 1999 La. LEXIS 1810 (La. June 25, 1999).

State remains free to withdraw from a plea agreement up until the time the plea is entered absent any showing of detrimental reliance prejudicial to substantial rights of defendant or evidence of devious practice by the State, such as bad faith negotiations aimed at gaining an improper advantage. State v. Anthony, 735 So. 2d 746, 1999 La. App. LEXIS 1139 (Apr. 7, 1999), writ denied by La. 99-1360, 746 So. 2d 606, 1999 La. LEXIS 1810 (La. June 25, 1999).

Trial court is bound to a plea agreement where the trial court has signed both the guilty plea forms on the underlying felony and the bill, and the plea forms contain a specific sentence rather than a sentencing range. State v. Anthony, 735 So. 2d 746, 1999 La. App. LEXIS 1139 (Apr. 7, 1999), writ denied by La. 99-1360, 746 So. 2d 606, 1999 La. LEXIS 1810 (La. June 25, 1999).

Where the trial court did not sign the guilty plea form, the plea agreement, as a compromise, was not reduced to writing where all the parties were bound. State v. Anthony, 735 So. 2d 746, 1999 La. App. LEXIS 1139 (Apr. 7, 1999), writ denied by La. 99-1360, 746 So. 2d 606, 1999 La. LEXIS 1810 (La. June 25, 1999).

•• Knowing & Intelligent Requirement. — Because a defendant’s plea of guilty to possession of marijuana with intent to distribute, La. Rev. Stat. Ann. § 40:966(A)(1), was not responsive to the crime of possession of marijuana in excess of 100 pounds but less than 2,000 pounds, La. Rev. Stat. Ann. § 40:966(E)(1), with which he was charged by bill of information, which was never amended, and the charged crime was not included within the crimes for which responsive verdicts were listed in La. Code Crim. Proc. Ann. art. 814, and the crime to which the defendant pled did not meet the criteria of a lesser included crime, and given that, although both crimes required proof of possession, § 40:966(A)(1) required proof of the additional element of intent to distribute not required by § 40:966(E)(1), which intent element could not be inferred under § 40:966E(1) by reasoning the sheer quantity of marijuana possessed presupposed a criminal intent to distribute marijuana to others, the defendant was convicted of a crime of which he was not informed, in violation of his rights under La. Const. art. I, § 13, and the conviction was set aside. State v. Gooden, 523 So. 2d 283, 1988 La. App. LEXIS 408 (Mar. 30, 1988), writ of certiorari denied by 530 So. 2d 570, 1988 La. LEXIS 1637 (La. 1988).

• Jury Instructions

•• Particular Instructions

••• Lesser Included Offenses. — La. Code Crim. Proc. Ann. arts. 558 and 487(b) allowed a defendant, with the consent of the district attorney, to plead guilty to a lesser included offense of the offense charged in an indictment; defendant’s plea to attempted armed robbery was proper even though the crime of attempt was not a responsive verdict to the indictment. State v. Green, 263 LA. 837, 269 So. 2d 460, 1972 La. LEXIS 5422 (Nov. 6, 1972).

EVIDENCE

• Relevance

•• Pleas & Related Statements. — Son’s guilty plea to manslaughter after he shot a decedent was competent evidence pursuant to La. Code Evid. Ann. art. 410(a)(2) in a civil action filed by the decedent’s children against the son, his mother, and the mother’s insurer, and his plea was a guilty plea to a lesser and included offense under La. Code Crim. Proc. Ann. art. 558. West ex rel. West v. Watson, 843 So. 2d 565, 2003 La. App. LEXIS 1048 (Apr. 9, 2003), writ of certiorari denied by La. 2003-1297, 852 So. 2d 1043, 2003 La. LEXIS 2408 (La. Sept. 5, 2003).

GOVERNMENTS

• Courts

•• Authority to Adjudicate. — Trial court is under no duty to accept a plea bargain that restricts its sentencing authority. State v. Anthony, 735 So. 2d 746, 1999 La. App. LEXIS 1139 (Apr. 7, 1999), writ denied by La. 99-1360, 746 So. 2d 606, 1999 La. LEXIS 1810 (La. June 25, 1999).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: The Louisiana Criminal Code of 1942 — Doctrinal Provisions, Defenses, and Theories of Culpability. 52 La. L. Rev. 1083 (May, 1992).

Art. 558.1. Adjudication of not guilty by reason of insanity.

The court may adjudicate a defendant not guilty by reason of insanity without trial, when the district attorney consents and the court makes a finding based upon expert testimony that there is a factual basis for the plea.

Added by Acts 1983, No. 530, § 1.

Art. 559. Withdrawal or setting aside of plea of guilty.

A. The court may permit a plea of guilty to be withdrawn at any time before sentence.

B. The court shall not accept a plea of guilty of a felony within forty-eight hours of the defendant’s arrest. When such a plea has been accepted within the forty-eight hour period, the court, upon a motion filed by the defendant within thirty days after the plea was entered, shall set aside the plea and any sentence imposed thereon.

C. The admissibility of a withdrawn plea of guilty and the facts surrounding it, is governed by Louisiana Code of Evidence Article 410. (Acts 1988, No. 515, § 3, eff. Jan. 1, 1989.)

Editor’s Notes. — See Acts 1998, No. 515, § 12.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The discretion to permit a plea of guilty to be withdrawn before sentence cannot be arbitrarily exercised, and an improper refusal to permit a change of plea is reversible error. “The defendant should be permitted to withdraw the plea when induced to make it through ignorance, fraud, or intimidation.” Orfield, Criminal Procedure from Arrest to Appeal 301 (1947). Accord: State v. Coston, 113 La. 777, 37 So. 619 (1905); State v. Manager, 149 La. 1083, 90 So. 412 (1922).

(b) The requirement that the withdrawal of the plea of guilty must be made “before sentence” is taken from Sec. 230 of the A.L.I. Code of Criminal Procedure. Art. 266 of the 1928 Louisiana Code did not state the time for the change of plea. The great weight of authority, according to the statutes and cases cited in the A.L.I. Commentary to Sec. 230, supports the rules that authorizes the change of plea only before sentence.

(c) The second paragraph, based upon former R.S. 15:266.1, provides special relief where the defendant has been rushed into a plea of guilty within forty-eight hours after his arrest. The forty-eight hour period runs from the defendant’s arrest, whether or not he was subsequently incarcerated or released on bail. It has been held to start running with the making of an arrest in another parish or state. State v. Monix, 299 La. 142, 85 So.2d 243 (1956). If a plea of guilty is accepted within the forty-eight hour period, the defendant has a right to have this plea and the sentence imposed set aside, provided he files a motion within thirty days after the plea was entered.

(d) The third paragraph protects the defendant from being prejudiced at the trial as a result of his hasty, unadvised, and sometimes coerced, plea of guilty. The prohibition against admission of the plea in evidence, based upon former R.S. 15:266.1, is broadly stated so as to clearly apply to any plea of guilty that is subsequently withdrawn or set aside. It codifies the rule of State v. Joyner, 228 La. 927, 84 So.2d 462 (1955), where a plea of guilty had been withdrawn, with consent of the trial judge, much more than thirty days after its entry. The supreme court held that it was reversible error for the trial judge to permit the introduction in evidence of the minutes of the court reflecting the plea and its withdrawal. After reviewing the general jurisprudence on the issue, Chief Justice Fournet declared: “The majority of the jurisdictions support the view that evidence of a plea of guilty and its withdrawal is inadmissible. This view is predicated ‘upon the broad principle that to permit such withdrawal to be accompanied with the privilege on the part of the prosecution of later establishing the same as an admission or confession of guilt would result in the destruction or serious impairment of whatever benefits accrued to the defendant from withdrawal of his plea of guilty, and upon the further ground that withdrawal of a plea of guilty is equivalent to an adjudication that such plea is annulled and of no force and effect, and hence ceases to be evidence.’ [citing 124 A.L.R. 1527, and 2 Wharton, Criminal Evidence 976 (11th ed. 1912.] * * * As pointed out by the United States Supreme Court in Kercheval v. U. S., 274 U.S. 220, 47 S.Ct. 582, 583, 71 L.Ed. 1009 [(1927)], a leading case on this subject, ‘The effect of the court’s order permitting the withdrawal was to adjudge that the plea of guilty be held for naught. Its subsequent use as evidence against petitioner was in direct conflict with that determination. . . .’ ‘’ State v. Joyner, 228 La. 927, 929, 84 So.2d 464, 463 (1955).
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Possession

•••• General Overview. — Despite the trial judge’s warnings regarding the consequences of defendant’s guilty plea as well as the consequences of his failure to appear for sentencing, defendant failed to appear for sentencing and was thereafter sentenced to more time than was originally agreed to; however, the trial judge did not err in denying defendant’s motion to withdraw the guilty plea under La. Code Crim. Proc. Ann. art. 559(A) to two counts of simple possession, in violation of La. Rev. Stat. Ann. § 40:967(C), where there was no breach of the plea agreement by either the state or the trial judge, as it was defendant’s actions that dictated the increased sentence imposed. State v. Stewart, 862 So. 2d 1271, 2003 La. App. LEXIS 3686 (Dec. 30, 2003).

•• Crimes Against Persons

••• Robbery

•••• General Overview. — Trial judge had authority to permit a plea of guilty to be withdrawn only at any time before sentence, thus the trial judge violated La. Code Crim. Proc. Ann. art. 559 when he granted a motion to withdraw a plea after an armed robbery defendant had been sentenced. State v. De Manuel, 321 So. 2d 506, 1975 La. LEXIS 4109 (Nov. 3, 1975), overruled by State ex rel. Clark v. Marullo, 352 So. 2d 223, 1977 La. LEXIS 6723 (La. 1977).

•• Sex Crimes

••• Obscenity

•••• General Overview. — Trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 559 where it refused to permit defendant to withdraw “best interest” pleas on three counts of indecent behavior with juveniles in violation of La. Rev. Stat. Ann. § 14:81 where defendant claimed he entered the pleas due to sudden uneasiness regarding defense counsel’s knowing members of both victims’ families because the trial court could have reasonably concluded that the plea was entered because the State offered to reduce a count charging sexual battery to indecent behavior with a juvenile, and defense counsel was aware that the offense of sexual battery precluded parole, probation, or suspension of sentence pursuant to La. Rev. Stat. Ann. § 14:43.1 and that the legislature had denominated sexual battery a crime of violence, pursuant to La. Rev. Stat. Ann. § 14:2(13)(1), so it provided greatly reduced good time credits against any sentence imposed pursuant to La. Rev. Stat. Ann. § 15:571.3(A)(1). State v. Blanchard, 786 So. 2d 701, 2001 La. LEXIS 1123 (Apr. 20, 2001).

• Discovery & Inspection

•• Discovery by Defendant

••• General Overview. — Defendant was not entitled to withdraw a plea of guilty on the basis that the State did not reveal until just 20 minutes before trial that it intended to use a written inculpatory statement made by the defendant; the notice complied with La. Code Crim. Proc. Ann. art. 768 because it was made prior to beginning the state’s opening statement. State v. Green, 647 So. 2d 536, 1994 La. App. LEXIS 3334 (Dec. 7, 1994).

• Pretrial Motions & Procedures

•• Disqualification & Recusal. — Trial court properly denied defendant’s motion to withdraw a guilty plea based upon an alleged relationship between the District Attorney and the victim of the crime; the District Attorney was hired to prospectively assist in jury selection in the victim’s unrelated personal injury actions, but the two actions were settled and the District Attorney did not perform any services or receive any compensation. State v. McBride, 776 So. 2d 546, 2000 La. App. LEXIS 2970 (Nov. 29, 2000), vacated by La. 01-0588, 2002 La. LEXIS 153 (La. Feb. 8, 2002).

Motion to withdraw guilty plea, based on the discovery that a relative of the victim was employed by the district attorney’s office, was properly denied under La. Code Crim. Proc. Ann. art. 559 where the relationship was not hidden and would not have served as the basis for recusal under La. Code Civ. Proc. Ann. art. 680. State v. Thornton, 521 So. 2d 598, 1988 La. App. LEXIS 607 (Feb. 23, 1988), writ of certiorari denied by 530 So. 2d 85, 1988 La. LEXIS 1722 (La. 1988).

• Guilty Pleas

•• Alford Pleas. — Trial court properly denied defendant’s motion to withdraw his Alford plea of guilty of cruelty to a juvenile; defendant never requested an evidentiary hearing on his request to withdraw his plea, and his sentence was imposed within the limits of the agreed-upon sentence cap. State v. Moore, 743 So. 2d 877, 1999 La. App. LEXIS 2948 (Oct. 27, 1999), writ denied by La. 2001-0650, 800 So. 2d 872, 2001 La. LEXIS 3708 (La. Nov. 2, 2001).

•• Allocution & Colloquy. — Trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 559 where it refused to permit defendant to withdraw “best interest” pleas on three counts of indecent behavior with juveniles in violation of La. Rev. Stat. Ann. § 14:81 because the trial court’s failure to advise defendant that defendant would be required to register and provide notice of sex offender status according to La. Code Crim. Proc. Ann. art. 895(H) and La. Rev. Stat. Ann. § 15.542 did not entitle defendant to withdraw the plea where the testimony of defendant and defense counsel at the evidentiary hearing made clear that defendant was well aware of the sex offender notice and registrations laws before entering the pleas and had sought a disposition of the case that avoided the reporting requirements altogether. State v. Blanchard, 786 So. 2d 701, 2001 La. LEXIS 1123 (Apr. 20, 2001).

•• Appeals. — Defendant’s manslaughter conviction was proper where she pled guilty to the offense and defendant was fully informed of her rights as well as the consequences of her guilty plea, pursuant to La. Code Crim. Proc. Ann. art. 559(A); once defendant had been sentenced, only guilty pleas that were constitutionally infirm could be withdrawn by appeal or post-conviction relief. State v. Green, 860 So. 2d 237, 2003 La. App. LEXIS 2943 (Oct. 28, 2003), writ denied by La. 2003-3228, 871 So. 2d 346, 2004 La. LEXIS 1014 (La. Mar. 26, 2004).

Trial judge committed reversible error at the multiple offender proceeding in not allowing a defendant to withdraw his four guilty pleas of a month before and in adjudging him a multiple offender where the defendant had pled guilty under a plea agreement where he was to serve four years concurrently on four counts of simple robbery; under La. Code Crim. Proc. Ann. art. 559, guilty pleas typically could be withdrawn at any time prior to sentencing. State v. Hayes, 423 So. 2d 1111, 1982 La. LEXIS 12738 (Nov. 29, 1982).

•• Changes & Withdrawals. — Where defendant filed a motion to reconsider his motion to withdraw guilty plea after he was sentenced and it was denied, the trial court was correct in its ruling that defendant had to assert his arguments regarding the unconstitutionality of his guilty plea through post-conviction procedures because the trial court was divested of jurisdiction to act on the motion to withdraw the guilty plea since it was not filed until after sentencing. State v. Stewart, 902 So. 2d 440, 2005 La. App. LEXIS 1085 (Apr. 26, 2005), writ denied by La. 2005-1584, 922 So. 2d 545, 2006 La. LEXIS 345 (La. Jan. 27, 2006).

Trial court may permit the withdrawal of a guilty plea after sentencing when the trial court finds that the guilty plea was not entered freely and voluntarily or that the Boykin colloquy was inadequate, and, therefore, the plea is constitutionally infirm. State v. Rhea, 876 So. 2d 131, 2004 La. App. LEXIS 1509 (May 19, 2004), writ denied by La. 2004-0901, 883 So. 2d 1005, 2004 La. LEXIS 2742 (La. Oct. 1, 2004).

Withdrawal of a guilty plea is within the discretion of the trial court, and is subject to reversal only if that discretion is abused or arbitrarily exercised. State v. Rhea, 876 So. 2d 131, 2004 La. App. LEXIS 1509 (May 19, 2004), writ denied by La. 2004-0901, 883 So. 2d 1005, 2004 La. LEXIS 2742 (La. Oct. 1, 2004).

Trial court properly denied defendant’s motion to withdraw his guilty pleas to forcible rape, second degree kidnapping, and attempted armed robbery, where defendant’s pleas were knowing and voluntary and the Boykin colloquy was adequate; the trial judge fully explained defendant’s rights and he said that he understood them. State v. Rhea, 876 So. 2d 131, 2004 La. App. LEXIS 1509 (May 19, 2004), writ denied by La. 2004-0901, 883 So. 2d 1005, 2004 La. LEXIS 2742 (La. Oct. 1, 2004).

Despite the trial judge’s warnings regarding the consequences of defendant’s guilty plea as well as the consequences of his failure to appear for sentencing, defendant failed to appear for sentencing and was thereafter sentenced to more time than was originally agreed to; however, the trial judge did not err in denying defendant’s motion to withdraw the guilty plea under La. Code Crim. Proc. Ann. art. 559(A) to two counts of simple possession, in violation of La. Rev. Stat. Ann. § 40:967(C), where there was no breach of the plea agreement by either the state or the trial judge, as it was defendant’s actions that dictated the increased sentence imposed. State v. Stewart, 862 So. 2d 1271, 2003 La. App. LEXIS 3686 (Dec. 30, 2003).

When the trial court rejected defendant’s argument that it should deviate below the 10-year statutory minimum sentence for his armed robbery conviction where he committed the offenses due to a severe drug problem, the proper recourse was for him to move the court to allow him to withdraw his guilty plea under La. Code Crim. Proc. Ann. art. 559(A). State v. Guerra, 865 So. 2d 154, 2003 La. App. LEXIS 3690 (Dec. 30, 2003).

Because Georgia officials had not acted, defendant’s plea and agreed upon sentence were arguably based in part on circumstances beyond the trial court’s control, thus calling into question the voluntariness of the plea; because the portion of the plea bargain agreement regarding where defendant would serve his sentence was not kept, he was entitled to withdraw his plea. State v. Pannell, 859 So. 2d 881, 2003 La. App. LEXIS 2988 (Oct. 29, 2003).

Under most circumstances, a withdrawal of the guilty plea pursuant to La. Code Crim. Proc. Ann. art. 559 could not have been made at the time that defendant learned that he would not return to Georgia; nevertheless, the record revealed that the trial court would allow the withdrawal of defendant’s plea in this case because the portion of the plea bargain agreement regarding where defendant would serve his sentence was not kept. State v. Pannell, 859 So. 2d 881, 2003 La. App. LEXIS 2988 (Oct. 29, 2003).

Defendant’s manslaughter conviction was proper where she pled guilty to the offense and defendant was fully informed of her rights as well as the consequences of her guilty plea, pursuant to La. Code Crim. Proc. Ann. art. 559(A); once defendant had been sentenced, only guilty pleas that were constitutionally infirm could be withdrawn by appeal or post-conviction relief. State v. Green, 860 So. 2d 237, 2003 La. App. LEXIS 2943 (Oct. 28, 2003), writ denied by La. 2003-3228, 871 So. 2d 346, 2004 La. LEXIS 1014 (La. Mar. 26, 2004).

Although defendant was not informed prior to his plea that he would have to comply with the sex offender reporting requirements as required by La. Rev. Stat. Ann. § 15:543(A), he failed to raise that issue in his motion to withdraw the plea and he was otherwise adequately informed of his rights; hence, on appeal, the court affirmed the denial of his motion to withdraw the plea. State v. Williams, 839 So. 2d 1095, 2003 La. App. LEXIS 598 (Mar. 5, 2003).

Trial court did not err in denying the defendant’s motion to withdraw his plea where the trial court advised the defendant of his rights as is required under Boykin v. Alabama, 395 U.S. 238, 23 L. Ed. 2d 274, 89 S. Ct. 1709 (1969), the defendant waived these rights, including his right to a trial, the trial court advised the defendant of the possible penalties, and the defendant was given several opportunities at the plea hearing to proceed to trial but he refused and chose to enter into the guilty pleas. State v. Guilbeau, 838 So. 2d 160, 2003 La. App. LEXIS 204 (Feb. 5, 2003), writ denied by La. 2003-0553, 848 So. 2d 538, 2003 La. LEXIS 1719 (La. June 6, 2003).

Denial of defendant’s motion to withdraw guilty plea was reversed and remanded when the agreement was analogous to a civil contract with a conditional obligation subject to a resolutory condition that if he were sentenced to more than probation, defendant would be allowed to withdraw his plea, and when that occurred defendant became vested with the right to withdraw his guilty plea. State v. Roberts, 822 So. 2d 156, 2002 La. App. LEXIS 2036 (June 21, 2002), writ denied by La. 2002-2054, 839 So. 2d 31, 2003 La. LEXIS 661 (La. Mar. 14, 2003).

As defendant pled guilty to attempted murder because the trial judge — not the prosecutor — clearly conveyed his opinion that defendant would almost certainly lose at trial and would be sentenced up to 100 years, the trial judge erred in not granting defendant’s motion to withdraw his plea. State v. Bouie, 817 So. 2d 48, 2002 La. LEXIS 1509 (May 14, 2002).

Although La. Code Crim. Proc. Ann. art. 559(A) gives a district court the discretion to permit a withdrawal of a guilty plea at any time prior to sentencing, this discretion cannot be exercised arbitrarily, and abuse of discretion can be corrected upon appeal; denial of defendant’s motion to withdraw his guilty plea was affirmed where defendant was properly advised and the plea was voluntary, knowing, and intelligent. State v. Raines, 788 So. 2d 630, 2001 La. App. LEXIS 1339 (May 30, 2001).

As defendant was informed of his rights and the consequences of his guilty plea which he entered voluntarily, his distress over his sentence in another case did not constitute sufficient grounds for withdrawal of a guilty plea under La. Code Crim. Proc. Ann. art. 559A. State v. Raines, 788 So. 2d 627, 2001 La. App. LEXIS 1338 (May 30, 2001).

Trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 559 where it refused to permit defendant to withdraw “best interest” pleas on three counts of indecent behavior with juveniles in violation of La. Rev. Stat. Ann. § 14:81 because the trial court’s failure to advise defendant that defendant would be required to register and provide notice of sex offender status according to La. Code Crim. Proc. Ann. art. 895(H) and La. Rev. Stat. Ann. § 15.542 did not entitle defendant to withdraw the plea where the testimony of defendant and defense counsel at the evidentiary hearing made clear that defendant was well aware of the sex offender notice and registrations laws before entering the pleas and had sought a disposition of the case that avoided the reporting requirements altogether. State v. Blanchard, 786 So. 2d 701, 2001 La. LEXIS 1123 (Apr. 20, 2001).

Trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 559 where it refused to permit defendant to withdraw “best interest” pleas on three counts of indecent behavior with juveniles in violation of La. Rev. Stat. Ann. § 14:81 where defendant claimed he entered the pleas due to sudden uneasiness regarding defense counsel’s knowing members of both victims’ families because the trial court could have reasonably concluded that the plea was entered because the State offered to reduce a count charging sexual battery to indecent behavior with a juvenile, and defense counsel was aware that the offense of sexual battery precluded parole, probation, or suspension of sentence pursuant to La. Rev. Stat. Ann. § 14:43.1 and that the legislature had denominated sexual battery a crime of violence, pursuant to La. Rev. Stat. Ann. § 14:2(13)(1), so it provided greatly reduced good time credits against any sentence imposed pursuant to La. Rev. Stat. Ann. § 15:571.3(A)(1). State v. Blanchard, 786 So. 2d 701, 2001 La. LEXIS 1123 (Apr. 20, 2001).

La. Code Crim. Proc. Ann. art. 559 which provided that a trial court could allow a defendant to withdraw his guilty plea at any time prior to sentencing, did not apply to a motion to withdraw a guilty plea filed after sentence had been imposed. State v. Hoover, 785 So. 2d 184, 2001 La. App. LEXIS 739 (Apr. 5, 2001).

Withdrawal of a guilty plea is discretionary with the trial court, subject to reversal only if that discretion is abused or arbitrarily exercised. State v. Hoover, 785 So. 2d 184, 2001 La. App. LEXIS 739 (Apr. 5, 2001).

After sentence has been imposed, La. Code Crim. Proc. Ann. art. 559, regarding the withdrawal of a guilty plea, does not apply; but, the trial court can still grant a post-sentence motion to withdraw a guilty plea. If the trial court finds either that the guilty plea was not free and voluntary or that the Boykin colloquy was inadequate, in that the defendant’s constitutional rights were violated, the trial court has the authority to vacate the sentence and set aside the plea. State v. Hoover, 785 So. 2d 184, 2001 La. App. LEXIS 739 (Apr. 5, 2001).

When a motion to withdraw a guilty plea is filed after sentencing, La. Code Crim. Proc. Ann. art. 559 does not apply; instead, La. Code Crim. Proc. Ann. arts. 928 and 929 apply, and the trial court can summarily dismiss the motion when it fails to allege a claim which, if established, would entitle the petitioner to relief. State v. Hoover, 785 So. 2d 184, 2001 La. App. LEXIS 739 (Apr. 5, 2001).

La. Code Crim. Proc. Ann. art. 559(A) provides that the withdrawal of a guilty plea is discretionary with the trial court and is subject to reversal only if that discretion is abused or arbitrarily exercised; thus, a trial court did not abuse its discretion by denying defendant’s motion to withdraw his guilty plea without a hearing because defendant failed to present any evidence that his plea was not knowingly and intelligently made. State v. Burnett, 768 So. 2d 783, 2000 La. App. LEXIS 2260 (Oct. 4, 2000), writ denied by La. 2000-3079, 800 So. 2d 864, 2001 La. LEXIS 3689 (La. Nov. 2, 2001).

After defendant pled guilty to accessory to murder, robbery, and distribution of cocaine, the trial court did not err when it denied defendant’s motion to withdraw his guilty pleas, as provided for in La. Code Crim. Proc. Ann. art. 559(A); defendant understood the plea proceedings, the trial court used simple words, and defendant was not entitled to withdraw his guilty pleas upon learning that the trial court’s sentence would be harsher than he expected. State v. Boyette, 768 So. 2d 658, 2000 La. App. LEXIS 2186 (Sept. 27, 2000).

Once a defendant has been sentenced, in order for a guilty plea to be withdrawn it must be found to be constitutionally infirm. State v. King, 761 So. 2d 791, 2000 La. App. LEXIS 1162 (May 17, 2000), writ denied by La. 2000-1824, 794 So. 2d 822, 2001 La. LEXIS 2176 (La. June 29, 2001).

Denial of motion to withdraw guilty plea was proper where defendant had an opportunity to adequately discuss with his attorney the merits of going to trial versus pleading guilty, and no prejudice was shown by attorney’s multiple representation of co-defendants. State v. Falls, 753 So. 2d 889, 1999 La. App. LEXIS 3474 (Dec. 8, 1999).

Trial court properly denied defendant’s motion to withdraw his Alford plea of guilty of cruelty to a juvenile; defendant never requested an evidentiary hearing on his request to withdraw his plea, and his sentence was imposed within the limits of the agreed-upon sentence cap. State v. Moore, 743 So. 2d 877, 1999 La. App. LEXIS 2948 (Oct. 27, 1999), writ denied by La. 2001-0650, 800 So. 2d 872, 2001 La. LEXIS 3708 (La. Nov. 2, 2001).

Trial court was not found to have abused its discretion under La. Code Crim. Proc. Ann. art. 559(A) when it denied a motion to withdraw a guilty plea that had been filed by an individual who had pleaded guilty to simple burglary because the individual had failed to introduce convincing evidence that his plea was not voluntary or that his sentence of 12 years at hard labor under La. Rev. Stat. Ann. § 14:62.2 was excessive in light of his extensive prior record and the authority of La. Const. art. 1, § 20 . State v. Looney, 728 So. 2d 987, 1999 La. App. LEXIS 401 (Feb. 24, 1999).

Under La. Code Crim. Proc. Ann. art. 559, a defendant who pleads guilty to a criminal offense may not obtain a new trial, but may file a motion to withdraw his plea of guilty if it is made at anytime before his sentence. State v. Kennedy, 722 So. 2d 1071, 1998 La. App. LEXIS 3337 (Nov. 10, 1998).

Where defendant knowingly and voluntarily waived his rights, and the plea agreement did not give him a right to withdraw his guilty pleas to charges of Medicaid fraud, a trial court did not abuse its discretion in denying defendant’s motion to withdraw his guilty pleas where, under La. Code Crim. Proc. Ann. art. 559A, a defendant had no absolute right to withdraw a previously entered plea of guilty, and a trial court’s decision in denying a request to withdraw was discretionary, subject to reversal only if that discretion was abused. State v. Barnes, 721 So. 2d 923, 1998 La. App. LEXIS 2865 (Sept. 25, 1998).

Trial court did not err by refusing to allow defendant to withdraw guilty pleas to middle grade theft and unauthorized entry of an inhabited dwelling where there was no evidence to support defendant’s contention that he suffered from a genuine mental disease or defect, the plea colloquy reflected that the trial court carefully explained to defendant the nature and consequences of his plea, it did more than was required to ensure the voluntariness of the plea, and from defendant’s factual admission, it appeared that he was clearly guilty of the offenses charged. State v. Swafford, 715 So. 2d 104, 1998 La. App. LEXIS 1628 (June 24, 1998).

Where a motion made before sentencing to withdraw a guilty plea has specific allegations that the guilty plea is involuntary, the Boykin colloquy is defective, the plea bargain was breached, or some different, specific claim that the guilty plea is unconstitutional, the trial court should vacate the plea or hold a hearing regarding the matter. State v. Hardaway, 715 So. 2d 507, 1998 La. App. LEXIS 1497 (June 3, 1998), writ denied by La. 98-1888, 730 So. 2d 930, 1998 La. LEXIS 3450 (La. Nov. 13, 1998).

Defendant was not entitled to withdraw his guilty plea after sentencing based upon his counsel’s misunderstanding that the trial court would impose the minimum sentence where there was no definite plea agreement and where defendant’s plea was otherwise voluntary and knowing. State v. West, 713 So. 2d 693, 1998 La. App. LEXIS 1755 (May 15, 1998).

Defendant was entitled to an evidentiary hearing to determine if his guilty plea was knowingly and voluntarily made, pursuant to La. Code Crim. Proc. Ann. art. 559(A), because it was unclear if defendant understood that under the plea agreement, the State was required only to recommend concurrent sentences and the trial court’s actions were not limited thereby. State v. Landry, 711 So. 2d 853, 1998 La. App. LEXIS 1141 (May 6, 1998).

Purusuant to La. Code Crim. Proc. Ann. art. 559(A,) it is within the trial court’s discretion to permit the withdrawal of a guilty plea at any time before sentencing; a defendant has no absolute right to withdraw a previously entered plea of guilty. State v. Ridgley, 708 So. 2d 793, 1998 La. App. LEXIS 333 (Feb. 20, 1998), writ denied by La. 98-0759, 724 So. 2d 206, 1998 La. LEXIS 2266 (La. July 2, 1998).

Where defendant claimed that he was unable to fully understand the implications of his guilty plea due to a language barrier but where an interpreter was provided to defendant and where the statements of defense counsel and the court were conveyed to defendant through the translator, the court did not abuse its discretion in denying defendant’s subsequent motion to withdraw his plea, as the record established that defendant’s plea was knowingly and voluntarily made. State v. Gonzales, 707 So. 2d 82, 1998 La. App. LEXIS 79 (Jan. 14, 1998).

Error did not result when the trial court refused to permit defendant from withdrawing his guilty plea, where it was within the trial court’s discretion under La. Code Crim. Proc. Ann. art. 559(A) and where defendant knowingly and voluntarily entered his guilty plea. State v. Nicholas, 704 So. 2d 930, 1997 La. App. LEXIS 2846 (Dec. 10, 1997).

Trial court’s failure to find a breach of a plea agreement and its refusal to permit defendant’s withdrawal of his guilty plea was not an abuse of discretion under La. Code Crim. Proc. Ann. art. 559(A), because federal prosecutor’s negative comments in a letter regarding defendant’s total lack of cooperation was not considered by the trial court. State v. Bates, 711 So. 2d 281, 1997 La. App. LEXIS 49 (Jan. 22, 1997).

Trial court was within its discretion under La. Code Crim. Proc. Ann. art. 559(A) in denying defendant’s request to withdraw his guitly plea, made after his motion to quash the indictment was denied, in light of the fact that defendant was explained his rights regarding his plea, stated at the time that he understood those rights yet pleaded guilty. State v. Curtis, 679 So. 2d 512, 1996 La. App. LEXIS 1658 (Aug. 21, 1996), writ denied by La. 96-2322, 688 So. 2d 496, 1997 La. LEXIS 472 (La. Feb. 7, 1997).

Where defendant was unaware of the requirements for registration of sex offenders under La. Rev. Stat. Ann. § 15:540 et seq., when he pleaded guilty to molestation of a juvenile in violation of La. Rev. Stat. Ann. § 14:81.2, the trial court was permitted under La. Code Crim. Proc. Ann. art. 559(A) to refuse withdrawal of his plea, because there was no requirement for informing him of the registration requirement and penalties for noncompliance, which were not part of his sentence. State v. Calhoun, 669 So. 2d 1351, 1996 La. App. LEXIS 455 (Feb. 23, 1996), reversed by, remanded by La. 96-0786, 694 So. 2d 909, 1997 La. LEXIS 1321 (La. May 20, 1997).

Given that defendant’s guilty plea was valid and the sentence imposed did not breach any plea agreement, her motion under La. Code Crim. Proc. Ann. art. 559 to withdraw the plea was properly denied. State v. Guzman, 665 So. 2d 512, 1995 La. App. LEXIS 3275 (Nov. 15, 1995), writ of certiorari denied by La. 95-2853, 668 So. 2d 366, 1996 La. LEXIS 702 (La. Feb. 28, 1996).

Defendant was not entitled to withdraw her guilty plea under La. Code Crim. Proc. Ann. art. 559 because her motion to withdraw was made after her sentence was imposed and her plea was voluntarily made. State v. Cook, 664 So. 2d 489, 1995 La. App. LEXIS 2718 (Oct. 18, 1995), reversed by, remanded by La. 95-2784, 674 So. 2d 957, 1996 La. LEXIS 1416 (La. May 31, 1996).

Trial court did not abuse its discretion in rejecting defendant’s motion pursuant to La. Code Crim. Proc. Ann. art. 559 to withdraw his plea of nolo contendere because the trial court fully advised defendant of the elements of the charge to which he pled, determined that defendant voluntarily entered his plea, and defendant stated in the record that he understood the consequences of his plea. State v. Guffey, 649 So. 2d 1169, 1995 La. App. LEXIS 171 (Feb. 1, 1995), writ of certiorari denied by La. 95-0973, 660 So. 2d 469, 1995 La. LEXIS 2067 (La. Sept. 22, 1995).

Defendant was not entitled to withdraw a plea of guilty on the basis that the State did not reveal until just 20 minutes before trial that it intended to use a written inculpatory statement made by the defendant; the notice complied with La. Code Crim. Proc. Ann. art. 768 because it was made prior to beginning the state’s opening statement. State v. Green, 647 So. 2d 536, 1994 La. App. LEXIS 3334 (Dec. 7, 1994).

Where defendant was advised of his rights and acknowledged that he understood them, the trial court did not abuse its discretion provided by La. Code Crim. Proc. Ann. art. 559 when it refused to allow defendant to withdraw his guilty plea after the sentence was imposed. State v. King, 639 So. 2d 1231, 1994 La. App. LEXIS 1967 (June 30, 1994), overruled by State v. Green, La. App. 93-1432, 673 So. 2d 262, 1996 La. App. LEXIS 647 (La.App. 4 Cir. Apr. 17, 1996).

Where defendant had independent knowledge of some of the evidence against him and had been apprised of the maximum sentence, his Alford plea to manslaughter was knowing and intelligent, and the trial court did not abuse its discretion in denying defendant’s motion to withdraw his plea under La. Code Crim. Proc. Ann. art. 559(A). State v. Lapoint, 635 So. 2d 554, 1994 La. App. LEXIS 925 (Apr. 6, 1994), vacated by, remanded by La. 94-1173, 642 So. 2d 1304, 1994 La. LEXIS 2177 (La. Sept. 23, 1994).

Trial court did not abuse its discretion in denying defendant’s motion to withdraw his guilty pleas where the trial court thoroughly advised the defendant of his constitutional rights and determined that he knowingly and voluntarily waived those rights. State v. Lewis, 633 So. 2d 315, 1993 La. App. LEXIS 3712 (Nov. 24, 1993).

Trial court did not abuse its discretion in denying defendant’s motion to withdraw his guilty pleas where the trial court thoroughly advised the defendant of his constitutional rights and determined the defendant knowingly and voluntarily waived those rights. State v. Lewis, 633 So. 2d 318, 1993 La. App. LEXIS 3739 (Nov. 24, 1993).

Denial of a motion to withdraw a guilty plea was not an abuse of discretion under La. Code Crim. Proc. Ann. art. 559(A) because defendant was thoroughly advised of and determined to have waived his constitutional rights, indicated his willingness to plead guilty throughout the plea, and asked for the three-day delay to have an opportunity to talk to his friends about sentencing, not to change his mind about the plea. State v. Lewis, 633 So. 2d 321, 1993 La. App. LEXIS 3763 (Nov. 24, 1993).

Trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 559(A) by denying defendant’s motion to withdraw his plea of guilty to possession of a firearm by a felon, where, before the trial court accepted defendant’s plea, the trial court went through a lengthy colloquy with defendant and discussed his rights, the minimum and maximum sentences, and the terms of the plea bargain. State v. Essex, 618 So. 2d 574, 1993 La. App. LEXIS 1794 (May 5, 1993).

Defendant’s guilty plea to two counts of distribution of cocaine was voluntary where the trial judge indicated to the defendant that he could impose a jail term and the defendant stated that he understood the trial court’s admonishment of the possible sentence; the fact that the trial court did not follow the recommended sentence did not vitiate the voluntariness of the guilty pleas. State v. Barnes, 596 So. 2d 302, 1992 La. App. LEXIS 622 (Mar. 11, 1992).

Trial court properly exercised its authority in denying defendant’s motion to withdraw his guilty pleas to armed robbery where it found that he had been informed of his rights and the consequences of the plea and it further found that the plea was entered voluntarily. State v. Cook, 591 So. 2d 1248, 1991 La. App. LEXIS 3479 (Dec. 11, 1991).

Under La. Code Crim. Proc. Ann. art. 559(A), the defendant had no absolute right to withdraw his guilty plea; the fact that the defendant was properly informed of his rights and the consequences of his plea, and the fact that no reasoning for the motion to withdraw the plea was given, meant that the trial court did not err in denying the motion to withdraw. State v. Carmouche, 589 So. 2d 53, 1991 La. App. LEXIS 2835 (Oct. 18, 1991).

Trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 559(A) when it denied defendant’s motion to withdraw his guilty plea to the charge of driving while intoxicated, fourth offense, because the trial court took a conscientious review of the rights relinquished by defendant, the possible consequences of defendant’s waiver, and defendant was literate, articulate, and of above average intelligence. State v. Davis, 588 So. 2d 1234, 1991 La. App. LEXIS 2849 (Oct. 18, 1991).

Where defendant sought to withdraw his guilty plea during the trial court’s pronouncement of sentence, the trial judge had broad discretion in determining whether to allow defendant to withdraw the plea. State v. Mitchell, 586 So. 2d 701, 1991 La. App. LEXIS 2534 (Oct. 2, 1991).

Trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 559(A) by denying defendant’s pro se motion to withdraw his plea of guilty to sexual battery without a hearing, where the allegations in defendant’s motion were generalized and conclusory, and defendant did not request a hearing. State v. Greer, 572 So. 2d 1166, 1990 La. App. LEXIS 2964 (Dec. 18, 1990).

Pursuant to La. Code Crim. Proc. Ann. art. 559, there was no error in denying defendant’s motion to withdraw his guilty plea; he was extensively interrogated and his rights were properly explained to him before accepting the guilty plea. Defendant understood his rights and the consequences of his plea, including its effect on his right to appeal the adverse ruling on the suppression motion. State v. White, 552 So. 2d 553, 1989 La. App. LEXIS 2055 (Nov. 1, 1989).

Where defendant entered into a plea agreement only after the State produced a copy of the arrest report at trial, and that evidence led to the discovery of exculpatory evidence material to the issue of defendant’s guilt or innocence as to both charges against him, the trial court erred in denying defendant’s motion to withdraw his guilty plea. State v. Johnson, 544 So. 2d 767, 1989 La. App. LEXIS 1058 (May 24, 1989).

Motion to withdraw guilty plea, based on the discovery that a relative of the victim was employed by the district attorney’s office, was properly denied under La. Code Crim. Proc. Ann. art. 559 where the relationship was not hidden and would not have served as the basis for recusal under La. Code Civ. Proc. Ann. art. 680. State v. Thornton, 521 So. 2d 598, 1988 La. App. LEXIS 607 (Feb. 23, 1988), writ of certiorari denied by 530 So. 2d 85, 1988 La. LEXIS 1722 (La. 1988).

Defendant was not entitled to withdraw his guilty pleas before the trial court corrected his sentences on remand, where the trial court sentenced defendant to consecutive prison terms upon his plea of guilty to attempted aggravated arson and to manufacture and possession of a bomb, where the consecutive sentences violated defendant’s plea bargain, where the trial court did not vacate the sentences but remanded the case to the trial court for correction of the sentences, and where the trial court corrected the sentence by making the sentences concurrent. State v. Champagne, 506 So. 2d 1377, 1987 La. App. LEXIS 9510 (May 13, 1987).

Defendant’s bare allegation that substantial factors existed, which were unknown at the time his pleas were entered, does not entitle a defendant who has pled guilty to withdraw his pleas since guilty pleas, being convictions, should be afforded a great measure of finality. State v. Johnson, 504 So. 2d 1003, 1987 La. App. LEXIS 8931 (Mar. 4, 1987).

Trial court abused its discretion in refusing to allow a defendant to withdraw her guilty plea after an unfavorable pre-sentence investigation when the defendant’s plea bargain agreement included an agreement that she would be allowed to withdraw her plea if the investigation was unfavorable. State v. Celestine, 493 So. 2d 169, 1986 La. App. LEXIS 7284 (June 25, 1986).

The trial judge was without authority to allow defendant to withdraw a guilty plea to aggravated battery and proceed to trial on the original charge of attempted second degree murder after defendant had been sentenced for the battery offense, because the exercise of judicial discretion provided for by La. Code Crim. Proc. Ann. art. 559 was permitted only before the sentence was imposed. State v. Franklin, 490 So. 2d 694, 1986 La. App. LEXIS 7231 (June 11, 1986).

The trial court had discretion to allow the defendant to withdraw his guilty plea anytime prior to sentencing and the trial court’s decision to deny defendant’s motion to withdraw his plea was not abused or arbitrarily exercised where the record indicated the plea was voluntary and knowing. State v. Jones, 484 So. 2d 933, 1986 La. App. LEXIS 6198 (Feb. 25, 1986).

Where defendant had been fully Boykinized and the trial judge had satisfied himself that defendant’s guilty plea was voluntary and knowing, the trial court was permitted to deny a motion to withdraw the plea made pursuant to La. Civ. Code Ann. art. 559. State v. Desha, 482 So. 2d 1076, 1986 La. App. LEXIS 6073 (Feb. 5, 1986).

A motion to withdraw a guilty plea after a sentence for burglary was properly denied where the defendant was fully informed of his rights, his counsel was not ineffective, and only the statutory minimum was imposed. State v. Wilson, 482 So. 2d 923, 1986 La. App. LEXIS 6007 (Jan. 22, 1986).

Defendant was entitled to an evidentiary hearing to determine if he should be allowed to withdraw his guilty plea under La. Code Crim. Proc. Ann. art. 559 where defendant alleged that his counsel threatened him and told him he would do a better job if he was paid. State v. Johnson, 473 So. 2d 352, 1985 La. App. LEXIS 9497 (July 8, 1985).

Trial court did not abuse its discretion in refusing to permit defendant to withdraw a plea of guilty before sentencing where the circumstances surrounding the guilty plea met constitutional guidelines. State v. Lasseigne, 461 So. 2d 1196, 1984 La. App. LEXIS 10139 (Dec. 12, 1984).

Defendant was not entitled to withdraw his guilty plea because he stated at sentencing that he understood that he was being sentenced on six counts of forgery and that the trial court could impose any sentence it desired. State v. Willis, 457 So. 2d 861, 1984 La. App. LEXIS 9657 (Oct. 10, 1984).

The trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 559, in refusing to allow a defendant to withdraw his guilty plea, because defendant knowingly and voluntarily made an informed plea. State v. Helsley, 457 So. 2d 707, 1984 La. App. LEXIS 9532 (Sept. 26, 1984).

Trial judge did not abuse his discretion in refusing to allow defendant to withdraw his guilty plea, where defendant was thoroughly advised of the rights he was waiving and where he acknowledged that he would be classified as a felony offender. State v. Taylor, 441 So. 2d 1306, 1983 La. App. LEXIS 9665 (Nov. 22, 1983).

Trial judge committed reversible error at the multiple offender proceeding in not allowing a defendant to withdraw his four guilty pleas of a month before and in adjudging him a multiple offender where the defendant had pled guilty under a plea agreement where he was to serve four years concurrently on four counts of simple robbery; under La. Code Crim. Proc. Ann. art. 559, guilty pleas typically could be withdrawn at any time prior to sentencing. State v. Hayes, 423 So. 2d 1111, 1982 La. LEXIS 12738 (Nov. 29, 1982).

Although defendant’s plea of guilty waived all non-jurisdictional defects, the court treated his motion for a new trial based on the discovery of new evidence as if his allegations were presented on a motion to withdraw a plea of guilty; the motion was properly denied by the trial court, as the evidence was readily available to defendant well before the date set for trial. State v. Jenkins, 419 So. 2d 463, 1982 La. LEXIS 11776 (Sept. 7, 1982).

Dissatisfaction with the sentence or expected sentence was not grounds to allow a plea withdrawal, if the accused entered the plea on the advice of competent counsel and there was no indication that a prior commitment had been broken; further, the expectation of a lesser sentence than the one imposed will not undermine the voluntary nature of the plea. State v. Clark, 414 So. 2d 369, 1982 La. LEXIS 10974 (May 17, 1982).

Where a district court transcript indicated that defendant was not specifically advised of her right to a jury trial or her privilege against self-incrimination, defendant should have been allowed to withdraw her guilty plea to attempted theft pursuant to La. Code Crim. Proc. Ann. art. 559; hence, on appeal the court vacated the guilty plea, reversed the conviction and sentence, and remanded the case to the district court. State v. Toney, 412 So. 2d 1034, 1982 La. LEXIS 10664 (Apr. 5, 1982).

Defendant requested through a post conviction motion that his guilty plea be withdrawn in accordance with the terms of a pre-plea agreement; the trial court properly withdrew the former plea and vacated the sentence; because the trial court was acting pursuant to its post conviction jurisdiction, La. Code Crim. Proc. Ann. art. 559 was inapplicable and could not serve to insulate defendant from an enhanced sentence. State v. Smith, 406 So. 2d 1314, 1981 La. LEXIS 10909 (Nov. 16, 1981).

Trial court did not abuse its discretion in denying defendant’s motion to withdraw his guilty plea to the charge of armed robbery; although defendant claimed that he was intimidated into pleading guilty, the court found that the record revealed a conscientious and meticulous effort by the trial court to determine the voluntariness of the plea and to explain the rights waived and the possible consequences of the plea. State v. Johnson, 406 So. 2d 569, 1981 La. LEXIS 10985 (Nov. 16, 1981).

On remand for resentencing after defendant’s conviction upon his pleas of guilty to attempted aggravated rape and armed robbery, the trial court did not abuse its discretion by denying defendant’s motion to withdraw his guilty pleas, where the trial court accepted defendant’s pleas only after extensively interrogating defendant. State v. Franks, 391 So. 2d 1133, 1980 La. LEXIS 9064 (Nov. 10, 1980), writ of certiorari denied by 450 U.S. 983, 101 S. Ct. 1520, 67 L. Ed. 2d 818, 1981 U.S. LEXIS 1235, 49 U.S.L.W. 3663 (1981).

Defendant was improperly denied an opportunity to withdraw a guilty plea under La. Code Crim. Proc. Ann. art. 559 when the trial judge canceled a plea agreement allowing for probation if defendant had no prior record, and then imposed a heavier sentence when no record was revealed, as the trial court nullified the necessary affirmative showing that the plea was knowingly made and voluntary. State v. Delgado, 388 So. 2d 384, 1980 La. LEXIS 8455 (Sept. 10, 1980).

Trial court erred in allowing defendant to withdraw his guilty plea pursuant to La. Code Crim. Proc. Ann. art. 559 because defendant had already been sentenced under the plea agreement. State v. Banks, 383 So. 2d 1009, 1980 La. LEXIS 7517 (Apr. 7, 1980).

Where defendant sought to withdraw his guilty plea only upon learning that his sentence would be longer than anticipated, the trial court had the discretion under La. Code Crim. Proc. Ann. art. 559 to deny the motion to withdraw. State v. Deakle, 372 So. 2d 1221, 1979 La. LEXIS 6862 (June 25, 1979).

Although a trial court could have permitted withdrawal of a guilty plea at any time before sentencing under La. Crim. Code Proc. Ann. art. 559, the trial court properly exercised discretion in denying defendant’s motion to withdraw his guilty plea where (1) defendant had voluntarily waived his rights at a prior hearing and had been effectively represented by counsel, and (2) the state had substantially complied with a plea bargain. State v. Wade, 364 So. 2d 575, 1978 La. LEXIS 5426 (Nov. 13, 1978).

Despite language in La. Code Crim. Proc. Ann. art. 559, the trial court acted properly in vacating defendant’s guilty plea after sentence was imposed when the State reneged on the plea bargain. State ex rel. Clark v. Marullo, 352 So. 2d 223, 1977 La. LEXIS 6723 (Nov. 14, 1977).

Trial court did not abuse its discretion in refusing to allow defendant to withdraw his guilty plea; although defendant was a native of Hungary, his responses to Boykin questions indicated his full understanding of the consequences of his plea, and there was no evidence to support his contention that the district attorney promised him he would not serve in Angola and that he would be out in ten and one-half years. State v. Andrasi, 343 So. 2d 175, 1977 La. LEXIS 5454 (Feb. 28, 1977).

Although defendants had not necessarily shown the existence of a binding plea bargain agreement, the trial court had abused its discretion in denying defendants requests to withdraw their guilty pleas to theft entered based on representations that defendants would be sentenced to no more that six months in jail and imposing sentences of six years at hard labor; convictions were vacated and the cases were remanded to the trial court for re-arraignment. State v. Baudoin, 334 So. 2d 186, 1976 La. LEXIS 4214 (June 22, 1976).

Although a decision by the trial court to allow the withdrawal of defendant’s guilty plea may have been supported by the record and a concomitant respect for the exercise of constitutional privileges, the trial judge, who observed and heard the witnesses, did not abuse the discretion vested in him when he refused to permit the withdrawal of the guilty plea; while defendant’s intelligence may have been borderline, he was not clearly retarded, and while he may have been a person easily led, the decision made was ultimately his own. State v. McKay, 324 So. 2d 363, 1975 La. LEXIS 4201 (Dec. 8, 1975).

Trial judge had authority to permit a plea of guilty to be withdrawn only at any time before sentence, thus the trial judge violated La. Code Crim. Proc. Ann. art. 559 when he granted a motion to withdraw a plea after an armed robbery defendant had been sentenced. State v. De Manuel, 321 So. 2d 506, 1975 La. LEXIS 4109 (Nov. 3, 1975), overruled by State ex rel. Clark v. Marullo, 352 So. 2d 223, 1977 La. LEXIS 6723 (La. 1977).

District court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 559 by denying defendant’s motion to withdraw his guilty plea before sentencing because there was a lengthy colloquy between the district court and defendant before the plea was accepted, there were no jurisdictional defects, and defendant’s claimed misunderstanding about which charges were being dropped and to which charge he was pleading guilty could not be reviewed on the record; hence, on appeal the court affirmed defendant’s conviction for theft of a thing of a value of $ 500 or more and the sentence imposed. State v. Clark, 319 So. 2d 429, 1975 La. LEXIS 4606 (Oct. 1, 1975).

Defendant’s motion to withdraw his guilty plea was properly denied within the sound discretion of the trial court. State v. Robinson, 311 So. 2d 893, 1975 La. LEXIS 5086 (Apr. 24, 1975).

Under La. Code Crim. Proc. Ann. art. 559, the court could permit a plea of guilty to be withdrawn at any time before sentence; the granting of permission to withdraw a plea of guilty prior to sentencing rested in the sound discretion of the trial judge; defendant’s conviction and sentence for manslaughter was upheld. State v. Ballard, 282 So. 2d 448, 1973 La. LEXIS 6139 (Aug. 20, 1973).

Defendants motions to withdraw their guilty pleas and set aside their convictions and sentences for burglary were denied, pursuant to former La. Rev. Stat. Ann. § 15:266.1 (now La. Code Crim. Proc. Ann. art. 559), because more than 48 hours had elapsed between the time of their arrest and incarceration in another state and the entry of the pleas. State v. Monix, 229 LA. 142, 85 So. 2d 243, 1956 La. LEXIS 1282 (Jan. 16, 1956).

•• Coercion. — As defendant pled guilty to attempted murder because the trial judge — not the prosecutor — clearly conveyed his opinion that defendant would almost certainly lose at trial and would be sentenced up to 100 years, the trial judge erred in not granting defendant’s motion to withdraw his plea. State v. Bouie, 817 So. 2d 48, 2002 La. LEXIS 1509 (May 14, 2002).

•• Enforcement of Plea Agreements. — Denial of defendant’s motion to withdraw guilty plea was reversed and remanded when the agreement was analogous to a civil contract with a conditional obligation subject to a resolutory condition that if he were sentenced to more than probation, defendant would be allowed to withdraw his plea, and when that occurred defendant became vested with the right to withdraw his guilty plea. State v. Roberts, 822 So. 2d 156, 2002 La. App. LEXIS 2036 (June 21, 2002), writ denied by La. 2002-2054, 839 So. 2d 31, 2003 La. LEXIS 661 (La. Mar. 14, 2003).

Given that defendant’s guilty plea was valid and the sentence imposed did not breach any plea agreement, her motion under La. Code Crim. Proc. Ann. art. 559 to withdraw the plea was properly denied. State v. Guzman, 665 So. 2d 512, 1995 La. App. LEXIS 3275 (Nov. 15, 1995), writ of certiorari denied by La. 95-2853, 668 So. 2d 366, 1996 La. LEXIS 702 (La. Feb. 28, 1996).

Despite language in La. Code Crim. Proc. Ann. art. 559, the trial court acted properly in vacating defendant’s guilty plea after sentence was imposed when the State reneged on the plea bargain. State ex rel. Clark v. Marullo, 352 So. 2d 223, 1977 La. LEXIS 6723 (Nov. 14, 1977).

Although defendants had not necessarily shown the existence of a binding plea bargain agreement, the trial court had abused its discretion in denying defendants requests to withdraw their guilty pleas to theft entered based on representations that defendants would be sentenced to no more that six months in jail and imposing sentences of six years at hard labor; convictions were vacated and the cases were remanded to the trial court for re-arraignment. State v. Baudoin, 334 So. 2d 186, 1976 La. LEXIS 4214 (June 22, 1976).

•• Knowing & Intelligent Requirement. — Entry of a knowing and intelligent plea of guilty involves more than an understanding and a waiver of the basic triad of rights. In determining whether the defendant’s plea is knowing and voluntary, the court must not only look to the colloquy concerning the waiver of rights, but may also look at other factors which may have a bearing on the decision. State v. Rhea, 876 So. 2d 131, 2004 La. App. LEXIS 1509 (May 19, 2004), writ denied by La. 2004-0901, 883 So. 2d 1005, 2004 La. LEXIS 2742 (La. Oct. 1, 2004).

Although La. Code Crim. Proc. Ann. art. 559(A) gives a district court the discretion to permit a withdrawal of a guilty plea at any time prior to sentencing, this discretion cannot be exercised arbitrarily, and abuse of discretion can be corrected upon appeal; denial of defendant’s motion to withdraw his guilty plea was affirmed where defendant was properly advised and the plea was voluntary, knowing, and intelligent. State v. Raines, 788 So. 2d 630, 2001 La. App. LEXIS 1339 (May 30, 2001).

Even if there was no plea bargain with the state, if defendant justifiably believed there was, and pled guilty in part because of that justifiable belief, the guilty plea was not knowingly made. State v. Trahan, 752 So. 2d 921, 1999 La. App. LEXIS 3502 (Dec. 1, 1999).

Trial court did not need to find a factual basis for each essential element of the crime for a guilty plea based on a knowing and voluntary waiver of rights. State v. Pichon, 684 So. 2d 501, 1996 La. App. LEXIS 2743 (Nov. 20, 1996), writ of certiorari denied by La. 97-0520, 700 So. 2d 504, 1997 La. LEXIS 2591 (La. Sept. 5, 1997).

Where defendant was unaware of the requirements for registration of sex offenders under La. Rev. Stat. Ann. § 15:540 et seq., when he pleaded guilty to molestation of a juvenile in violation of La. Rev. Stat. Ann. § 14:81.2, the trial court was permitted under La. Code Crim. Proc. Ann. art. 559(A) to refuse withdrawal of his plea, because there was no requirement for informing him of the registration requirement and penalties for noncompliance, which were not part of his sentence. State v. Calhoun, 669 So. 2d 1351, 1996 La. App. LEXIS 455 (Feb. 23, 1996), reversed by, remanded by La. 96-0786, 694 So. 2d 909, 1997 La. LEXIS 1321 (La. May 20, 1997).

Where defendant had been fully Boykinized and the trial judge had satisfied himself that defendant’s guilty plea was voluntary and knowing, the trial court was permitted to deny a motion to withdraw the plea made pursuant to La. Civ. Code Ann. art. 559. State v. Desha, 482 So. 2d 1076, 1986 La. App. LEXIS 6073 (Feb. 5, 1986).

Defendant was improperly denied an opportunity to withdraw a guilty plea under La. Code Crim. Proc. Ann. art. 559 when the trial judge canceled a plea agreement allowing for probation if defendant had no prior record, and then imposed a heavier sentence when no record was revealed, as the trial court nullified the necessary affirmative showing that the plea was knowingly made and voluntary. State v. Delgado, 388 So. 2d 384, 1980 La. LEXIS 8455 (Sept. 10, 1980).

•• Voluntariness. — Trial court did not err in denying the defendant’s motion to withdraw his plea where the trial court advised the defendant of his rights as is required under Boykin v. Alabama, 395 U.S. 238, 23 L. Ed. 2d 274, 89 S. Ct. 1709 (1969), the defendant waived these rights, including his right to a trial, the trial court advised the defendant of the possible penalties, and the defendant was given several opportunities at the plea hearing to proceed to trial but he refused and chose to enter into the guilty pleas. State v. Guilbeau, 838 So. 2d 160, 2003 La. App. LEXIS 204 (Feb. 5, 2003), writ denied by La. 2003-0553, 848 So. 2d 538, 2003 La. LEXIS 1719 (La. June 6, 2003).

As defendant pled guilty to attempted murder because the trial judge — not the prosecutor — clearly conveyed his opinion that defendant would almost certainly lose at trial and would be sentenced up to 100 years, the trial judge erred in not granting defendant’s motion to withdraw his plea. State v. Bouie, 817 So. 2d 48, 2002 La. LEXIS 1509 (May 14, 2002).

Trial court properly denied defendant’s motion to withdraw his Alford plea of guilty of cruelty to a juvenile; defendant never requested an evidentiary hearing on his request to withdraw his plea, and his sentence was imposed within the limits of the agreed-upon sentence cap. State v. Moore, 743 So. 2d 877, 1999 La. App. LEXIS 2948 (Oct. 27, 1999), writ denied by La. 2001-0650, 800 So. 2d 872, 2001 La. LEXIS 3708 (La. Nov. 2, 2001).

Defendant’s guilty plea was not rendered involuntary simply because he assumed he would be placed on probation rather than be sentenced to prison, and therefore he was not entitled to withdraw the plea under La. Code Crim. Proc. Ann. art. 559(A). State v. Hall, 637 So. 2d 645, 1994 La. App. LEXIS 1250 (May 4, 1994), writ of certiorari denied by La. 94-1373, 642 So. 2d 868, 1994 La. LEXIS 2242 (La. Sept. 30, 1994).

Defendant’s guilty plea to two counts of distribution of cocaine was voluntary where the trial judge indicated to the defendant that he could impose a jail term and the defendant stated that he understood the trial court’s admonishment of the possible sentence; the fact that the trial court did not follow the recommended sentence did not vitiate the voluntariness of the guilty pleas. State v. Barnes, 596 So. 2d 302, 1992 La. App. LEXIS 622 (Mar. 11, 1992).

Defendant was improperly denied an opportunity to withdraw a guilty plea under La. Code Crim. Proc. Ann. art. 559 when the trial judge canceled a plea agreement allowing for probation if defendant had no prior record, and then imposed a heavier sentence when no record was revealed, as the trial court nullified the necessary affirmative showing that the plea was knowingly made and voluntary. State v. Delgado, 388 So. 2d 384, 1980 La. LEXIS 8455 (Sept. 10, 1980).

• Trials

•• Judicial Discretion. — Purusuant to La. Code Crim. Proc. Ann. art. 559(A,) it is within the trial court’s discretion to permit the withdrawal of a guilty plea at any time before sentencing; a defendant has no absolute right to withdraw a previously entered plea of guilty. State v. Ridgley, 708 So. 2d 793, 1998 La. App. LEXIS 333 (Feb. 20, 1998), writ denied by La. 98-0759, 724 So. 2d 206, 1998 La. LEXIS 2266 (La. July 2, 1998).

•• Opening Statements. — Defendant was not entitled to withdraw a plea of guilty on the basis that the State did not reveal until just 20 minutes before trial that it intended to use a written inculpatory statement made by the defendant; the notice complied with La. Code Crim. Proc. Ann. art. 768 because it was made prior to beginning the state’s opening statement. State v. Green, 647 So. 2d 536, 1994 La. App. LEXIS 3334 (Dec. 7, 1994).

• Sentencing

•• Guidelines

••• Adjustments & Enhancements

•••• Criminal History

••••• Prior Felonies. — Trial judge committed reversible error at the multiple offender proceeding in not allowing a defendant to withdraw his four guilty pleas of a month before and in adjudging him a multiple offender where the defendant had pled guilty under a plea agreement where he was to serve four years concurrently on four counts of simple robbery; under La. Code Crim. Proc. Ann. art. 559, guilty pleas typically could be withdrawn at any time prior to sentencing. State v. Hayes, 423 So. 2d 1111, 1982 La. LEXIS 12738 (Nov. 29, 1982).

•• Plea Agreements. — Despite the trial judge’s warnings regarding the consequences of defendant’s guilty plea as well as the consequences of his failure to appear for sentencing, defendant failed to appear for sentencing and was thereafter sentenced to more time than was originally agreed to; however, the trial judge did not err in denying defendant’s motion to withdraw the guilty plea under La. Code Crim. Proc. Ann. art. 559(A) to two counts of simple possession, in violation of La. Rev. Stat. Ann. § 40:967(C), where there was no breach of the plea agreement by either the state or the trial judge, as it was defendant’s actions that dictated the increased sentence imposed. State v. Stewart, 862 So. 2d 1271, 2003 La. App. LEXIS 3686 (Dec. 30, 2003).

• Postconviction Proceedings

•• Motions for New Trial. — Although defendant’s plea of guilty waived all non-jurisdictional defects, the court treated his motion for a new trial based on the discovery of new evidence as if his allegations were presented on a motion to withdraw a plea of guilty; the motion was properly denied by the trial court, as the evidence was readily available to defendant well before the date set for trial. State v. Jenkins, 419 So. 2d 463, 1982 La. LEXIS 11776 (Sept. 7, 1982).

•• Sex Offenders

••• General Overview. — Where defendant was unaware of the requirements for registration of sex offenders under La. Rev. Stat. Ann. § 15:540 et seq., when he pleaded guilty to molestation of a juvenile in violation of La. Rev. Stat. Ann. § 14:81.2, the trial court was permitted under La. Code Crim. Proc. Ann. art. 559(A) to refuse withdrawal of his plea, because there was no requirement for informing him of the registration requirement and penalties for noncompliance, which were not part of his sentence. State v. Calhoun, 669 So. 2d 1351, 1996 La. App. LEXIS 455 (Feb. 23, 1996), reversed by, remanded by La. 96-0786, 694 So. 2d 909, 1997 La. LEXIS 1321 (La. May 20, 1997).

• Appeals

•• Standards of Review

••• Abuse of Discretion

•••• General Overview. — Although La. Code Crim. Proc. Ann. art. 559(A) gives a district court the discretion to permit a withdrawal of a guilty plea at any time prior to sentencing, this discretion cannot be exercised arbitrarily, and abuse of discretion can be corrected upon appeal; denial of defendant’s motion to withdraw his guilty plea was affirmed where defendant was properly advised and the plea was voluntary, knowing, and intelligent. State v. Raines, 788 So. 2d 630, 2001 La. App. LEXIS 1339 (May 30, 2001).

Trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 559 where it refused to permit defendant to withdraw “best interest” pleas on three counts of indecent behavior with juveniles in violation of La. Rev. Stat. Ann. § 14:81 because the trial court’s failure to advise defendant that defendant would be required to register and provide notice of sex offender status according to La. Code Crim. Proc. Ann. art. 895(H) and La. Rev. Stat. Ann. § 15.542 did not entitle defendant to withdraw the plea where the testimony of defendant and defense counsel at the evidentiary hearing made clear that defendant was well aware of the sex offender notice and registrations laws before entering the pleas and had sought a disposition of the case that avoided the reporting requirements altogether. State v. Blanchard, 786 So. 2d 701, 2001 La. LEXIS 1123 (Apr. 20, 2001).

Trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 559 where it refused to permit defendant to withdraw “best interest” pleas on three counts of indecent behavior with juveniles in violation of La. Rev. Stat. Ann. § 14:81 where defendant claimed he entered the pleas due to sudden uneasiness regarding defense counsel’s knowing members of both victims’ families because the trial court could have reasonably concluded that the plea was entered because the State offered to reduce a count charging sexual battery to indecent behavior with a juvenile, and defense counsel was aware that the offense of sexual battery precluded parole, probation, or suspension of sentence pursuant to La. Rev. Stat. Ann. § 14:43.1 and that the legislature had denominated sexual battery a crime of violence, pursuant to La. Rev. Stat. Ann. § 14:2(13)(1), so it provided greatly reduced good time credits against any sentence imposed pursuant to La. Rev. Stat. Ann. § 15:571.3(A)(1). State v. Blanchard, 786 So. 2d 701, 2001 La. LEXIS 1123 (Apr. 20, 2001).

Withdrawal of a guilty plea is discretionary with the trial court, subject to reversal only if that discretion is abused or arbitrarily exercised. State v. Hoover, 785 So. 2d 184, 2001 La. App. LEXIS 739 (Apr. 5, 2001).

Trial court was not found to have abused its discretion under La. Code Crim. Proc. Ann. art. 559(A) when it denied a motion to withdraw a guilty plea that had been filed by an individual who had pleaded guilty to simple burglary because the individual had failed to introduce convincing evidence that his plea was not voluntary or that his sentence of 12 years at hard labor under La. Rev. Stat. Ann. § 14:62.2 was excessive in light of his extensive prior record and the authority of La. Const. art. 1, § 20 . State v. Looney, 728 So. 2d 987, 1999 La. App. LEXIS 401 (Feb. 24, 1999).

Where defendant knowingly and voluntarily waived his rights, and the plea agreement did not give him a right to withdraw his guilty pleas to charges of Medicaid fraud, a trial court did not abuse its discretion in denying defendant’s motion to withdraw his guilty pleas where, under La. Code Crim. Proc. Ann. art. 559A, a defendant had no absolute right to withdraw a previously entered plea of guilty, and a trial court’s decision in denying a request to withdraw was discretionary, subject to reversal only if that discretion was abused. State v. Barnes, 721 So. 2d 923, 1998 La. App. LEXIS 2865 (Sept. 25, 1998).

Trial court was within its discretion under La. Code Crim. Proc. Ann. art. 559(A) in denying defendant’s request to withdraw his guitly plea, made after his motion to quash the indictment was denied, in light of the fact that defendant was explained his rights regarding his plea, stated at the time that he understood those rights yet pleaded guilty. State v. Curtis, 679 So. 2d 512, 1996 La. App. LEXIS 1658 (Aug. 21, 1996), writ denied by La. 96-2322, 688 So. 2d 496, 1997 La. LEXIS 472 (La. Feb. 7, 1997).

Denial of a motion to withdraw a guilty plea was not an abuse of discretion under La. Code Crim. Proc. Ann. art. 559(A) because defendant was thoroughly advised of and determined to have waived his constitutional rights, indicated his willingness to plead guilty throughout the plea, and asked for the three-day delay to have an opportunity to talk to his friends about sentencing, not to change his mind about the plea. State v. Lewis, 633 So. 2d 321, 1993 La. App. LEXIS 3763 (Nov. 24, 1993).

The trial court had discretion to allow the defendant to withdraw his guilty plea anytime prior to sentencing and the trial court’s decision to deny defendant’s motion to withdraw his plea was not abused or arbitrarily exercised where the record indicated the plea was voluntary and knowing. State v. Jones, 484 So. 2d 933, 1986 La. App. LEXIS 6198 (Feb. 25, 1986).

Trial judge did not abuse his discretion in refusing to allow defendant to withdraw his guilty plea, where defendant was thoroughly advised of the rights he was waiving and where he acknowledged that he would be classified as a felony offender. State v. Taylor, 441 So. 2d 1306, 1983 La. App. LEXIS 9665 (Nov. 22, 1983).

Trial court did not abuse its discretion in refusing to allow defendant to withdraw his guilty plea; although defendant was a native of Hungary, his responses to Boykin questions indicated his full understanding of the consequences of his plea, and there was no evidence to support his contention that the district attorney promised him he would not serve in Angola and that he would be out in ten and one-half years. State v. Andrasi, 343 So. 2d 175, 1977 La. LEXIS 5454 (Feb. 28, 1977).

TREATISES AND LAW REVIEWS

Louisiana Treatises. — Louisiana Code of Evidence Practice Guide Article 410 > CHAPTER 4. RELEVANCY AND ITS LIMITS > Article 410. Inadmissibility of Pleas, Plea Discussions, and Related Statements.

Art. 560. Change of plea of not guilty to guilty.

A defendant may at any time withdraw a plea of not guilty and plead guilty, subject to the limitations stated in Articles 556 through 559.

COMMENTARY

Louisiana Official Revision Comments

1966. — This article restates from the source provision the almost axiomatic rule that defendant may at any time change from a plea of not guilty to a plea of guilty. The substituted plea of guilty under this article, as well as an original plea of guilty under Art. 552, is subject to the general safeguards and limitations stated in Arts. 556 through 559, i.e., the plea must be made voluntarily and with understanding (Art. 556), an unqualified plea of guilty cannot be received in a capital case (Art. 557), a plea of guilty of a lesser included offense requires consent of the district attorney (Art. 558), and that the court shall not accept a plea of guilty within forty-eight hours of the defendant’s arrest (Art. 559).

Art. 561. Change of plea of “not guilty” to “not guilty and not guilty by reason of insanity”.

The defendant may withdraw a plea of “not guilty” and enter a plea of “not guilty and not guilty by reason of insanity,” within ten days after arraignment. Thereafter, the court may, for good cause shown, allow such a change of plea at any time before the commencement of the trial.

COMMENTARY

Louisiana Official Revision Comments

1966. — The dual plea of “not guilty and not guilty by reason of insanity” serves to put the state and the court on notice of the defendant’s intention to rely on the defense of insanity at the time of the crime. It is important that the time for filing the insanity plea be clearly stated, with the rule so formulated that it affords the defendant a fair and complete opportunity to urge the defense of insanity, and also precludes a belated urging of the plea as a dilatory tactic. In State v. Watts, 171 La. 618, 131 So. 729 (1930), the Louisiana Supreme Court held that a trial judge had to entertain a plea of insanity, even though it was filed just before the case was called for trial, would result in delaying the trial until the next term of court, and was probably filed late as a dilatory tactic. The rule of the Watts case had little support in practicality or in the law of this state or other states.

This article provides a solution of the problem that is consistent with the procedure adopted in most modern insanity statutes and consistent with the analogous notice provision of Sec. 4.03(2) of the A.L.I. Model Penal Code (Tent. Draft No. 4, 1955). The ten-day period of grace after arraignment provided by this article is in recognition of the fact that counsel at the arraignment, whether secured by the defendant or appointed by the court, frequently enters a plea of “not guilty” without having had a full opportunity to assess the advisability of urging a defense of insanity. Added protection against inadvertent loss of a good insanity defense is contained in the provision that authorizes the court, for good cause shown, to allow a change of plea at any time before the commencement of the trial. Hardship cases will fall under this provision. Otherwise, failure to urge the insanity defense within ten days after the arraignment, as in the Watts case, will justify the court’s refusal to permit the belated change of plea.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Sex Crimes

••• Sexual Assault

•••• General Overview. — In Louisiana, there is no confrontation of witnesses or presentment of evidence at arraignment, additionally, available defenses are not lost if not plead at arraignment; for example, La. Code. Crim. Proc. Ann. art. 561 provides that a defendant may withdraw a plea of not guilty and enter a plea of not guilty by reason of insanity within ten days after arraignment, and thereafter, the court may, for good cause shown, allow such a change of plea at any time before the commencement of the trial. State v. Tarver, 846 So. 2d 851, 2003 La. App. LEXIS 651 (Mar. 12, 2003), remanded by La. App. 2002-0973, 2003 La. App. LEXIS 739 (La.App. 3 Cir. Mar. 26, 2003), writ denied by La. 2003-1157, 858 So. 2d 416, 2003 La. LEXIS 3382 (La. Nov. 14, 2003).

• Preliminary Proceedings

•• Entry of Pleas

••• General Overview. — Although La. Code Crim. Proc. Ann. art. 803 required jury instructions regarding the insanity defense when that defense was specially pleaded in accordance with La. Code Crim. Proc. Ann. art. 552 at arraignment, where defendant’s arraignment plea was not guilty, and defendant changed it to the dual plea at trial, the plea became a La Code Crim. Proc. Ann. art. 561 plea, which was not statutorily protected to require jury instructions regarding the insanity defense. State v. Allen, 537 So. 2d 1312, 1989 La. App. LEXIS 127 (Feb. 3, 1989).

Trial court did not err pursuant to La. Code Crim. Proc. Ann. art. 561 in refusing defendant’s request to withdraw her former plea of not guilty and to enter a plea of not guilty and not guilty by reason of insanity after the jury had been impaneled in her trial on two counts of second degree murder. State v. Fisher, 380 So. 2d 1340, 1980 La. LEXIS 8818 (Jan. 28, 1980).

• Guilty Pleas

•• Changes & Withdrawals. — Where defendant moved to change defendant’s plea to not guilty and not guilty by reason of insanity on the morning of trial, even assuming defendant would have timely requested requested to change his plea, because the two experts had previously found defendant sane at the time of the offense, and defendant presented no new evidence of insanity, it could not be said that the trial court abused its discretion in denying the motion on the merits. State v. Foster, 834 So. 2d 1188, 2002 La. App. LEXIS 3923 (Dec. 11, 2002).

Where a defendant who was charged with second-degree murder presented no indicia of insanity at the time of the offense, she failed to show good cause for a change of plea from “not guilty” to a dual plea of not guilty and not guilty by reason of insanity, and the trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 561 when it denied the defendant’s request to change her plea. State v. Hurst, 797 So. 2d 75, 2000 La. App. LEXIS 2563 (Oct. 3, 2000), writ of certiorari denied by La. 2000-3053, 798 So. 2d 962, 2001 La. LEXIS 2930 (La. Oct. 5, 2001).

Defendant’s attempt to withdraw his plea of “not guilty” and enter a plea of “not guilty and not guilty by reason of insanity” after trial had commenced was properly rejected. State v. Comeaux, 514 So. 2d 84, 1987 La. LEXIS 9851 (Sept. 9, 1987).

Defendant was entitled to withdraw his plea of not guilty by reason of insanity and enter a single plea of not guilty after being charged with murder, because under La. Code Crim. Proc. Ann. art. 561, the state suffered no prejudice by the withdrawal of the plea. State v. Perry, 502 So. 2d 543, 1986 La. LEXIS 7831 (Nov. 24, 1986), writ of certiorari denied by 484 U.S. 872, 108 S. Ct. 205, 98 L. Ed. 2d 156, 1987 U.S. LEXIS 3870, 56 U.S.L.W. 3248 (1987).

Documents filed in evidence by defendant, along with defense counsel’s assertion that defendant was undergoing psychiatric treatment and that he had written for a report, constituted a sufficient showing of good cause to have required the trial judge to permit defendant to withdraw his former plea of not guilty and enter a combined plea of not guilty and not guilty by reason of insanity; there was no indication that defendant sought the change of plea as a dilatory tactic. State v. Delpit, 341 So. 2d 876, 1977 La. LEXIS 5388 (Jan. 24, 1977).

Defendant was properly not allowed to change his not guilty plea to one of not guilty by reason of insanity where he did not make the motion to withdraw the plea until after the trial commenced. State v. George, 262 LA. 409, 263 So. 2d 339, 1972 La. LEXIS 5933 (June 5, 1972), vacated by 411 U.S. 902, 93 S. Ct. 1532, 36 L. Ed. 2d 192, 1973 U.S. LEXIS 2909 (1973).

Where defense counsel timely requested the appointment of a sanity board, it was reasonable for counsel to await for board’s report before requesting a plea change, and trial court erred in denying defendant’s motion to change the plea from not guilty to not guilty by reason of insanity. State v. Taylor, 254 LA. 1051, 229 So. 2d 95, 1970 La. LEXIS 3948 (Jan. 20, 1970).

Trial court did not err in refusing its consent under former La. Rev. Stat. Ann. § 15:265 (now La. Code Crim. Proc. Ann. art. 561) to allow defendant to withdraw his not guilt plea and assert a demur to his theft indictment when his motion was not timely under former La. Rev. Stat. Ann. § 15:284 (now La. Code Crim. Proc. Ann. art. 535). State v. Hagerty, 251 LA. 477, 205 So. 2d 369, 1967 La. LEXIS 2328 (Dec. 11, 1967), writ of certiorari denied by 391 U.S. 935, 88 S. Ct. 1848, 20 L. Ed. 2d 855, 1968 U.S. LEXIS 1574 (1968).

• Defenses

•• Insanity

••• Insanity Defense. — Although La. Code Crim. Proc. Ann. art. 803 required jury instructions regarding the insanity defense when that defense was specially pleaded in accordance with La. Code Crim. Proc. Ann. art. 552 at arraignment, where defendant’s arraignment plea was not guilty, and defendant changed it to the dual plea at trial, the plea became a La Code Crim. Proc. Ann. art. 561 plea, which was not statutorily protected to require jury instructions regarding the insanity defense. State v. Allen, 537 So. 2d 1312, 1989 La. App. LEXIS 127 (Feb. 3, 1989).

A trial court’s appointment of a second sanity commission was in its discretion, under La. Code Crim. Proc. Ann. art. 650, and there was no prejudice; defendant’s change of plea from not guilty and not guilty by reason of insanity to not guilty had to be made within 10 days of arraignment in accordance with La. Code Crim. Proc. Ann. art. 561. State v. Clark, 305 So. 2d 457, 1974 La. LEXIS 3256 (Apr. 29, 1974).

 

TITLE 17. TIME LIMITATIONS

CHAPTER 1. LIMITATIONS UPON INSTITUTION OF PROSECUTION.

Article

571. Crimes for which there is no time limitation.

571.1. Time limitation for certain sex offenses.

572. Limitation of prosecution of noncapital offenses.

573. Running of time limitations; exception.

573.1. Running of time limitations; exception; exploitation of the infirmed.

574. Conviction and punishment for lesser offenses; limitations applicable.

575. Interruption of time limitations.

576. Filing of new charges upon dismissal of prosecution.

577. Pleading of limitation; burden of proof.

CHAPTER 2. LIMITATIONS UPON TRIAL.

578. General rule.

579. Interruption of time limitation.

580. Suspension of time limitations.

581. Expiration of limitations; motion to quash; effect.

582. Time limitations; effect of new trial.

583. Interruption of time limitation where new trial.


CHAPTER 1. LIMITATIONS UPON INSTITUTION OF PROSECUTION.

Art. 571. Crimes for which there is no time limitation.

There is no time limitation upon the institution of prosecution for any crime for which the punishment may be death or life imprisonment or for the crime of forcible rape (R.S. 14:42.1). (Amended by Acts 1984, No. 926, § 1; Acts 2001, No. 207, § 1.)

2001 Amendments. — Acts 2001, No. 207, § 1, effective August 15, 2001, added “or for the crime of forcible rape (R.S. 14:42.1)” to the end of the sentence.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Although there are serious considerations for establishing a prescriptive period on the prosecution of capital crimes (see A.L.I. Model Penal Code, p. 17 (Tent. Draft No. 6, 1956)), the above article reflects the basic policy decision that there should be no prescription on the prosecution thereof. This is also the policy of most of the other states of the union and of the United States.

(b) Under Art. 8 of the 1928 Louisiana Code of Criminal Procedure the following crimes were specifically excepted from the prescriptive period: murder, aggravated rape, aggravated kidnapping, aggravated arson, aggravated burglary, armed robbery, and treason. Under Art. 571 above, only crimes punishable by death are excepted from prescription; therefore, Art. 571 changes the law by making aggravated arson, aggravated burglary, and armed robbery subject to a prescriptive period.

(c) The method of instituting prosecutions is covered in Title X.

CROSS REFERENCES

Louisiana Law. — Sentence for crime committed as a child, see La. C.Cr.P. Art. 876.
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CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Trial court erred in denying defendant’s motion to quash as to the charge of principal to first degree murder, where defendant’s prosecution was not timely commenced because trial commenced more than three years and two months after the latest possible filing date of the juvenile petition. State v. Erven, 830 So. 2d 368, 2002 La. App. LEXIS 3189 (Oct. 23, 2002).

• Pretrial Motions & Procedures

•• Speedy Trial

••• Constitutional Right. — As La. Code Crim. Proc. Ann. art. 571 provided that given the possible punishment there was no time limitation on the institution of a prosecution for second-degree murder, speedy-trial analysis was not applicable to pre-indictment delay in defendant’s prosecution for second-degree murder because federal cases on speedy-trial rights did not deal with crimes with no state statute of limitations. State v. Dickerson, 529 So. 2d 434, 1988 La. App. LEXIS 1625 (June 21, 1988), writ of certiorari denied by 533 So. 2d 353, 1988 La. LEXIS 2840 (La. 1988).

••• Statutory Right. — In a distribution of cocaine case, denial of defendant’s motion to quash the bill of information was proper, where defendant’s due process rights were not violated by the 25-month period between the offense and the filing of the bill of information; there was no evidence that the State deliberately delayed to gain a tactical advantage over defendant and defendant did not suffer any prejudice, considering that the transaction was captured on videotape. State v. Bartley, 871 So. 2d 563, 2004 La. App. LEXIS 673 (Mar. 30, 2004), writ denied by La. 2004-1055, 883 So. 2d 1006, 2004 La. LEXIS 2748 (La. Oct. 1, 2004).

• Trials

•• Defendant’s Rights

••• Right to Speedy Trial. — Former La. Rev. Stat. Ann. § 15:7.8 (now La. Code Crim. Proc. Ann. art. 571 et seq.) has no application to the period from a final judgment on a plea of guilty until that judgment is declared invalid; the final judgment of conviction on defendant’s guilty plea ended that prosecution insofar as the State was concerned, and there remained no pending prosecution for which the State could commence a trial until the prior conviction was declared invalid. State v. Ames, 249 LA. 685, 190 So. 2d 223, 1966 La. LEXIS 2032 (June 30, 1966).

GOVERNMENTS

• Legislation

•• Statutes of Limitations

••• Time Limitations. — La. Code Crim. Proc. Ann. art. 571’s provision, that there was no time limitation on the institution of a prosecution for any crime for which the death penalty could be imposed, still applied to a prosecution for aggravated rape, even though it had been found that the imposition of the death penalty for that offense was cruel and unusual punishment. State v. Smith, 809 So. 2d 556, 2002 La. App. LEXIS 221 (Feb. 15, 2002).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1983-84: A Faculty Symposium: Criminal Trial Procedure. 45 La. L. Rev. 263 (November, 1984).

Art. 571.1. Time limitation for certain sex offenses.

Except as provided by Article 572 of this Chapter, the time within which to institute prosecution of the following sex offenses, regardless of whether the crime involves force, serious physical injury, death, or is punishable by imprisonment at hard labor shall be thirty years: sexual battery (R.S. 14:43.1), second degree sexual battery (R.S. 14:43.2), oral sexual battery (R.S. 14:43.3), human trafficking (R.S. 14:46.2(B)(2) or (3)), trafficking of children for sexual purposes (R.S. 14:46.3), felony carnal knowledge of a juvenile (R.S. 14:80), indecent behavior with juveniles (R.S. 14:81), pornography involving juveniles (R.S. 14:81.1), molestation of a juvenile (R.S. 14:81.2), prostitution of persons under eighteen (R.S. 14:82.1), enticing persons into prostitution (R.S. 14:86), crime against nature (R.S. 14:89), aggravated crime against nature (R.S. 14:89.1), crime against nature by solicitation (R.S. 14:89.2(B)(3)), incest (R.S. 14:78), or aggravated incest (R.S. 14:78.1) which involves a victim under seventeen years of age. This thirty-year period begins to run when the victim attains the age of eighteen. (Acts 1993, No. 592, § 1, eff. June 15, 1993; Acts 2001, No. 207, § 1, eff. Aug. 15, 2001; Acts 2001, No. 533, § 1, eff. Aug. 15, 2001; Acts 2003, No. 809, § 1, eff. July 1, 2003; Acts 2004, No. 676, § 3, eff. Aug. 15, 2004; Acts 2005, No. 186, § 1, eff. Aug. 15, 2005; Acts 2012, No. 446, § 5, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 446, in the first sentence, inserted “regardless of whether the crime involves force, serious physical injury, death, or is punishable by imprisonment at hard labor shall be thirty years,” inserted “human trafficking (R.S. 14:46.2(B)(2) or (3)), trafficking of children for sexual purposes (R.S. 14:46.3),” inserted “pornography involving juveniles (R.S. 14:81.1),” inserted “prostitution of persons under eighteen (R.S. 14:82.1), enticing persons into prostitution (R.S. 14:86),” inserted “crime against nature by solicitation (R.S. 14:89.2(B)(3)),” and deleted “regardless of whether the crime involves force, serious physical injury, death, or is punishable by imprisonment at hard labor shall be thirty years” at the end.

LSLI Session 2011 Regular Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “molestation of a juvenile or a person with a physical or mental disability” for “molestation of a juvenile.” See Acts 2011, No. 67, § 3.

2005 Amendments. — Acts 2005, No. 186, § 1, effective August 15, 2005, substituted “thirty years” and “thirty-year” for “ten years,” and “ten-year” in the section, respectively.

2004 Amendments. — Acts 2004, No. 676, § 3, effective August 15, 2004, substituted “second degree sexual battery” for “aggravated sexual battery,” deleted “aggravated oral sexual battery (R.S. 14:43.4)” following “oral sexual battery (R.S. 14:43.3),” and inserted “felony” preceding “carnal knowledge of a juvenile.”

2003 Amendments. — Acts 2003, No. 809, § 1, effective July 1, 2003, substituted “Except as provided by Article 572.1 of this Chapter, the time” for “The time.”

2001 Amendments. — Acts 2001, No. 207, § 1, effective August 15, 2001, deleted “forcible rape (R.S. 14:42.1)” following “prosecution of the following sex offenses.”

Acts 2001, No. 533, § 1, effective August 15, 2001, deleted “or” preceding and inserted “incest (R.S. 14:78), or aggravated incest (R.S. 14:78.1)” following “aggravated crime against nature (R.S. 14:89.1)” in the first sentence, and substituted “eighteen” for “seventeen” at the end of the second sentence.
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CRIMINAL LAW & PROCEDURE

• Defenses

•• Statutes of Limitations. — Where defendant molested his daughter during the years 1983, when she was 10, through 1986 when she turned 13, the criminal prosecution of defendant for molestation of a juvenile committed after August 31, 1983, was timely instituted by the grand jury indictment on March 23, 1993, but the trial court erred in not granting defendant’s motion to quash concerning the eight-month period from January 1 to August 31, 1983, which had prescribed. State v. Romero, 692 So. 2d 609, 1997 La. App. LEXIS 481 (Mar. 5, 1997).

State’s institution of a prosecution against defendant for molestation of a juvenile was timely because the indictment was filed within 10 years from the date that the victim turned 17 years of age. State v. Farris, 666 So. 2d 337, 1995 La. App. LEXIS 3888 (Nov. 16, 1995).

Art. 572. Limitation of prosecution of noncapital offenses.

A. Except as provided in Articles 571 and 571.1, no person shall be prosecuted, tried, or punished for an offense not punishable by death or life imprisonment, unless the prosecution is instituted within the following periods of time after the offense has been committed:

(1) Six years, for a felony necessarily punishable by imprisonment at hard labor.

(2) Four years, for a felony not necessarily punishable by imprisonment at hard labor.

(3) Two years, for a misdemeanor punishable by a fine, or imprisonment, or both.

(4) Six months, for a misdemeanor punishable only by a fine or forfeiture.

B. (1) Notwithstanding the provisions of Article 571.1 and Paragraph A of this Article, prosecutions for any sex offense may be commenced beyond the time limitations set forth in this Title if the identity of the offender is established after the expiration of such time limitation through the use of a DNA profile.

(2) A prosecution under the exception provided by this Paragraph shall be commenced within three years from the date on which the identity of the suspect is established by DNA testing.

(3) For purposes of this Article, “DNA” means deoxyribonucleic acid, which is located in cells and provides an individual’s personal genetic blue print and which encodes genetic information that is the basis of human heredity and forensic identification.

(4) This Paragraph shall have retroactive application to crimes committed prior to June 20, 2003.

C. Upon expiration of the time period in which a prosecution may be instituted, any bail bond applicable to that prosecution which bond has not been forfeited shall also expire, and all obligations of that bail undertaking shall be extinguished as a matter of law. (Amended by Acts 1984, No. 926, § 1; Acts 2001, No. 207, § 1, eff. Aug. 15, 2001; Acts 2003, No. 487, § 2, eff. June 20, 2003; Acts 2003, No. 809, § 1, eff. July 1, 2003; Acts 2006, No. 123, § 1, eff. June 2, 2006.)

Editor’s Notes. — See Acts 2003, No. 487, § 5, relative to application.

LSLI 2007 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute inserted “a” preceding “misdemeanor” in (A)(3).

2006 Amendments. — Acts 2006, No. 123, § 1, effective June 2, 2006, added (C).

2003 Amendments. — Acts 2003, No. 487, § 2, effective June 20, 2003, redesignated the former introductory paragraph as (A), and the remaining paragraphs as (A)(1) through (A)(4); added (B); substituted a period for a semicolon at the end of (A)(1) and (A)(2); substituted “fine, or imprisonment, or both” for “fine or imprisonment or both; or” in (A)(3).

Acts 2003, No. 809, § 1, effective July 1, 2003, substituted “571.1, and 572.1” for “and 571.1” in the introductory language.

2001 Amendments. — Acts 2001, No. 207, § 1, effective August 15, 2001, substituted “Except as provided in Articles 571 and 571.1, no person shall be prosecuted” for “No person shall be prosecuted.”

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article carries forward the 1960 law, which makes the time begin to run at the commission of the offense, instead of at the time the offense is made known. Louisiana experienced long difficulty with the “made known” test, as explained in the Preliminary Statement.

(b) The phrase “prosecuted, tried, or punished” is retained here because it has the effect of preventing not merely the institution of a prosecution but furthermore allows a defendant to prevent a trial, or to obtain his liberty even after conviction, if the prosecution was barred by the statute of limitations. See State v. Jones, 209 La. 394, 24 So.2d 627 (1945), where a defendant obtained his liberty by a habeas corpus proceeding nine years after he had been in the penitentiary by a showing that the prosecution had been barred by prescription, even though the point had not been previously raised. The effect of the words as interpreted by State v. Jones, supra, is that there can be no waiver of the rights involved in a statute of limitations. In this connection see Art. 577.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Possession

•••• General Overview. — Defendant was not deprived of his due process right to a fair trial by the six-month delay, for which the State offered no justification, between the offense and his arrest for distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A) because defendant failed to show that he was prejudiced by the brief delay and the prosecution was instituted within the six-year Statute of Limitations period, pursuant to La. Code Crim. Proc. Ann. art. 572(1), for felonies punishable by hard labor. State v. Crain, 379 So. 2d 1094, 1980 La. LEXIS 6522 (Jan. 28, 1980).

•• Crimes Against Persons

••• Bribery

•••• General Overview. — La. Code Crim. Proc. Ann. art. 573(3) provides that when the offense charged is public bribery, the time limitations in La. Code Crim. Proc. Ann. art. 572 shall not commence to run until the relationship or status involved has ceased to exist; the offense of conspiracy to commit public bribery is not listed in the statute, there is no authority for extending the exception to the crime of conspiracy to commit public bribery, or any evidence that the Louisiana Legislature meant the exception to apply to conspiracy to commit public bribery. State v. Odom, 861 So. 2d 202, 2003 La. App. LEXIS 1907 (June 27, 2003), writ denied by La. App. 2002-2701, 861 So. 2d 195, 2003 La. App. LEXIS 1919 (La.App. 1 Cir. June 27, 2003).

Prosecution for conspiracy to commit public bribery was barred where the indictment was filed after the statutory period, as calculated from where the district attorney was put on notice of facts that indicated to him that it was his duty to act or to see to an investigation. State v. Bagneris, 237 LA. 21, 110 So. 2d 123, 1959 La. LEXIS 983 (Mar. 23, 1959).

•• Property Crimes

••• Burglary & Criminal Trespass

•••• General Overview. — Where a delay in the prosecution’s filing of a multiple offender bill of information and in defendant’s sentencing resulted in an overall delay between the offense and sentencing of less than 20 months, the delay was not unreasonable; delay was well within the two-year delay allowed by La. Code Crim. Proc. Ann. art. 578(2) and within the six-year limitation for the institution of a prosecution for a charge of simple burglary. State v. Muse, 367 So. 2d 789, 1979 La. LEXIS 7280 (Jan. 29, 1979).

•• Sex Crimes

••• Sexual Assault

•••• General Overview. — Trial court erred in granting the motion in arrest of judgment because the victim was under the age of 17 at the time of institution of prosecution and would not reach the age of 17 under December 14, 1996. State v. Thibodeaux, 648 So. 2d 48, 1994 La. App. LEXIS 3603 (Dec. 28, 1994).

• Accusatory Instruments

•• General Overview. — Dismissal of the information charging defendant with theft was proper where the state failed to file an information within four years of the alleged offense as required under La. Code Crim. Proc. Ann. art. 572(2). State v. Aucoin, 457 So. 2d 885, 1984 La. App. LEXIS 10286 (Oct. 10, 1984).

•• Indictments

••• General Overview. — Where defendant was charged in an amended indictment with possession with intent to distribute Valium, the denial of defendant’s motion to quash the indictment for failure to timely commence trial within two years of the institution of prosecution under La. Code Crim. Proc. Ann. art. 578 was proper; the amended indictment and new bill were filed within the six-year limitation required by La. Code Crim. Proc. Ann. art. 572 for felonies punishable by imprisonment at hard labor. State v. Murray, 731 So. 2d 480, 1999 La. App. LEXIS 794 (Mar. 31, 1999).

Where defendant was indicted more than a year after the incident giving rise to the charge, which exceeded the one year prescriptive period of former La. Rev. Stat. Ann. § 15:8 (now La. Code. Crim. Proc. Ann. arts. 571 to 582), the conviction found against him for simple battery had to be set aside and defendant had to be discharged as the indictment was fatally defective. State v. Dooley, 223 LA. 980, 67 So. 2d 558, 1953 La. LEXIS 1386 (July 3, 1953).

•• Informations

••• General Overview. — Trial court erred in granting defendant’s motion to quash bills of information because, where the bills charged that the offenses were committed on a day subsequent to their filing, they could have been amended at any time to show the correct date; the prescription applied to the prosecution and filing of the information, it did not limit or prevent the subsequent amendment of a timely filed information. State v. Sciortino, 245 LA. 587, 159 So. 2d 685, 1964 La. LEXIS 2897 (Jan. 20, 1964).

• Preliminary Proceedings

•• Delays. — Former La. Rev. Stat. Ann. § 15:9 (now La. Code Crim. Proc. Ann. art. 572) was mandatory rather than permissive such that where the three years had elapsed after the state took a prosecutive step in a felony case, and during those three years defendant was not brought to trial and had not interrupted prescription, the charge pending against defendant had to be dismissed by the district court and could never be revived; the district court properly ordered a nolle prosequi of the bill of information against defendant. State v. Truett, 230 LA. 955, 89 So. 2d 754, 1955 La. LEXIS 1479 (Nov. 7, 1955).

•• Withdrawal of Charges

••• General Overview. — Pursuant to former La. Rev. Stat. Ann. § 15:8 (now La. Code Crim. Proc. Ann. arts. 571 to 582), the second bill of information against appellee was founded on the identical act charged in the first and any use of the privilege accorded appellant State to recharge appellee with crime based on the same facts was specially limited by the requirement that he be tried within three years from the date of the original charge. State v. Murray, 222 LA. 950, 64 So. 2d 230, 1953 La. LEXIS 1231 (Mar. 23, 1953).

• Pretrial Motions & Procedures

•• Speedy Trial

••• General Overview. — Double jeopardy did not attach to the defendant’s first trial which was dismissed because in the first trial the case was never submitted or adjudicated; the court found that the charges were refiled within the required statutory time limits. State v. Maurice, 686 So. 2d 58, 1996 La. App. LEXIS 2910 (Dec. 4, 1996), writ of certiorari denied by La. 97-0400, 692 So. 2d 396, 1997 La. LEXIS 1677 (La. Mar. 27, 1997).

••• Statutory Right. — Prosecution of defendant must be commenced within four years under La. Code Crim. Proc. Ann. art. 572(2) where defendant was charged with simple criminal damage, a felony with a sentencing range of a fine of not more than one thousand dollars, or imprisonment with or without hard labor for not more than two years. State ex rel. D.C., 781 So. 2d 1267, 2001 La. App. LEXIS 600 (Feb. 28, 2001).

Pursuant to La. Code Crim. Proc. Ann. art. 572(1), the State has six years from the date of an offense to institute prosecution of a defendant. State v. Guy, 775 So. 2d 454, 2000 La. App. LEXIS 2010 (July 19, 2000), writ denied by La. 2000-3068, 795 So. 2d 1205, 2001 La. LEXIS 2478 (La. Aug. 31, 2001).

La. Code Crim. Proc. Ann. art. 572 required that the trial in a felony case commence within four years where the felony was not necessarily punishable by imprisonment at hard labor, and La. Code Crim. Proc. Ann. art. 578 provided that a trial must commence no later than two years from the date of institution of the prosecution where these time periods had not been surpassed in the case. State v. Gray, 766 So. 2d 550, 1998 La. App. LEXIS 3972 (Oct. 21, 1998).

Defendant was timely prosecuted for distributing heroin where a grand jury indictment was made within the four-year period enumerated under La. Code Crim. Proc. Ann. art. 572. State v. Price, 690 So. 2d 191, 1997 La. App. LEXIS 344 (Feb. 25, 1997).

Time periods within which trial was to have commenced were not surpassed where, even though 15 months elapsed between institution of prosecution and the grant of defendant’s motion to quash, the State had upset only two of the seven scheduled trial dates and had not attempted to circumvent the time limits. State v. DeRouen, 678 So. 2d 39, 1996 La. App. LEXIS 1352 (June 26, 1996).

Defendant charged with distributing cocaine was given a speedy trial, despite the fact that the State tried him more than two years after he was indicted in contravention of La. Code Crim. Proc. Ann. art. 578; the delay did not violate his constitutional speedy trial rights because defendant was at liberty during that time and his defense was not compromised by the passage of time. State v. Butler, 615 So. 2d 496, 1993 La. App. LEXIS 984 (Mar. 3, 1993), writ denied by La. 94-0634, 675 So. 2d 1107, 1996 La. LEXIS 1881 (La. June 28, 1996).

Under La. Code Crim. Proc. Ann. art. 61, the district attorney had entire charge and control of defendant’s armed robbery prosecution, and his delay in commencing defendant’s prosecution until after he had served time for a crime in a neighboring state did not abridge the limits of La. Code Crim. Proc. Ann. arts. 572 and 578 regarding timely commencement of his prosecution and trial. State v. Murphy, 463 So. 2d 812, 1985 La. App. LEXIS 8031 (Jan. 23, 1985), writ of certiorari denied by 468 So. 2d 570, 1985 La. LEXIS 8722 (La. 1985).

• Trials

•• Defendant’s Rights

••• Right to Fair Trial. — Defendant was not deprived of his due process right to a fair trial by the six-month delay, for which the State offered no justification, between the offense and his arrest for distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A) because defendant failed to show that he was prejudiced by the brief delay and the prosecution was instituted within the six-year Statute of Limitations period, pursuant to La. Code Crim. Proc. Ann. art. 572(1), for felonies punishable by hard labor. State v. Crain, 379 So. 2d 1094, 1980 La. LEXIS 6522 (Jan. 28, 1980).

••• Right to Speedy Trial. — Where a delay in the prosecution’s filing of a multiple offender bill of information and in defendant’s sentencing resulted in an overall delay between the offense and sentencing of less than 20 months, the delay was not unreasonable; delay was well within the two-year delay allowed by La. Code Crim. Proc. Ann. art. 578(2) and within the six-year limitation for the institution of a prosecution for a charge of simple burglary. State v. Muse, 367 So. 2d 789, 1979 La. LEXIS 7280 (Jan. 29, 1979).

Former La. Rev. Stat. Ann. § 15:9 (now La. Code Crim. Proc. Ann. art. 572) was mandatory rather than permissive such that where the three years had elapsed after the state took a prosecutive step in a felony case, and during those three years defendant was not brought to trial and had not interrupted prescription, the charge pending against defendant had to be dismissed by the district court and could never be revived; the district court properly ordered a nolle prosequi of the bill of information against defendant. State v. Truett, 230 LA. 955, 89 So. 2d 754, 1955 La. LEXIS 1479 (Nov. 7, 1955).

• Defenses

•• Statutes of Limitations. — Under La. Code Crim. Proc. Ann. art. 572(2), the time to institute prosecution for a felony offense not necessarily punishable by imprisonment at hard labor, such as molestation of a juvenile, is 4 years from the date of the offense; therefore, the prosecution is required to institute prosecution within 4 years of the date in the bill of information unless it can show an exception to the time limitation under La. Code Crim. Proc. Ann. art. 573 or interruption of that period under La. Code Crim. Proc. Ann. art. 575. State v. Hughes, 648 So. 2d 490, 1994 La. App. LEXIS 3585 (Dec. 28, 1994), writ denied by La. 95-0255, 651 So. 2d 292, 1995 La. LEXIS 816 (La. Mar. 24, 1995).

Bill of information charging defendant with simple battery filed two years to the day of the alleged occurrence did institute prosecution for the misdemeanor charge within two years of the offense being committed as required under La. Code Crim. Proc. Ann. art. 572(3), because, under La. Code Crim. Proc. Ann. art. 13, the date of the act was not included in computing the two years for instituting prosecution. State v. Washington, 588 So. 2d 753, 1991 La. App. LEXIS 2769 (Oct. 29, 1991).

La. Rev. Stat. Ann. § 14:71(F) requires the state to aggregate the check amounts when defendant issued more than one worthless check within a 180 day period, and provides that the aggregate amount of all worthless checks issued during that time should determine the grade of the offense, which, in turn, applies the provisions of La. Code Crim. Proc. Ann. art. 572(2) that require that the charged offense be instituted within four years after the offense was committed. State v. Thomas, 552 So. 2d 777, 1989 La. App. LEXIS 2240 (Nov. 14, 1989).

Defendant was not deprived of his due process right to a fair trial by the six-month delay, for which the State offered no justification, between the offense and his arrest for distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A) because defendant failed to show that he was prejudiced by the brief delay and the prosecution was instituted within the six-year Statute of Limitations period, pursuant to La. Code Crim. Proc. Ann. art. 572(1), for felonies punishable by hard labor. State v. Crain, 379 So. 2d 1094, 1980 La. LEXIS 6522 (Jan. 28, 1980).

Trial court erred in granting defendant’s motion to quash bills of information because, where the bills charged that the offenses were committed on a day subsequent to their filing, they could have been amended at any time to show the correct date; the prescription applied to the prosecution and filing of the information, it did not limit or prevent the subsequent amendment of a timely filed information. State v. Sciortino, 245 LA. 587, 159 So. 2d 685, 1964 La. LEXIS 2897 (Jan. 20, 1964).

Prosecution for conspiracy to commit public bribery was barred where the indictment was filed after the statutory period, as calculated from where the district attorney was put on notice of facts that indicated to him that it was his duty to act or to see to an investigation. State v. Bagneris, 237 LA. 21, 110 So. 2d 123, 1959 La. LEXIS 983 (Mar. 23, 1959).

Where defendant was indicted more than a year after the incident giving rise to the charge, which exceeded the one year prescriptive period of former La. Rev. Stat. Ann. § 15:8 (now La. Code. Crim. Proc. Ann. arts. 571 to 582), the conviction found against him for simple battery had to be set aside and defendant had to be discharged as the indictment was fatally defective. State v. Dooley, 223 LA. 980, 67 So. 2d 558, 1953 La. LEXIS 1386 (July 3, 1953).

Pursuant to former La. Rev. Stat. Ann. § 15:8 (now La. Code Crim. Proc. Ann. arts. 571 to 582), the second bill of information against appellee was founded on the identical act charged in the first and any use of the privilege accorded appellant State to recharge appellee with crime based on the same facts was specially limited by the requirement that he be tried within three years from the date of the original charge. State v. Murray, 222 LA. 950, 64 So. 2d 230, 1953 La. LEXIS 1231 (Mar. 23, 1953).

• Sentencing

•• Imposition

••• General Overview. — Where a delay in the prosecution’s filing of a multiple offender bill of information and in defendant’s sentencing resulted in an overall delay between the offense and sentencing of less than 20 months, the delay was not unreasonable; delay was well within the two-year delay allowed by La. Code Crim. Proc. Ann. art. 578(2) and within the six-year limitation for the institution of a prosecution for a charge of simple burglary. State v. Muse, 367 So. 2d 789, 1979 La. LEXIS 7280 (Jan. 29, 1979).

GOVERNMENTS

• Legislation

•• Statutes of Limitations

••• General Overview. — Under La. Code Crim. Proc. Ann. art. 572(2), the time to institute prosecution for a felony offense not necessarily punishable by imprisonment at hard labor, such as molestation of a juvenile, is 4 years from the date of the offense; therefore, the prosecution is required to institute prosecution within 4 years of the date in the bill of information unless it can show an exception to the time limitation under La. Code Crim. Proc. Ann. art. 573 or interruption of that period under La. Code Crim. Proc. Ann. art. 575. State v. Hughes, 648 So. 2d 490, 1994 La. App. LEXIS 3585 (Dec. 28, 1994), writ denied by La. 95-0255, 651 So. 2d 292, 1995 La. LEXIS 816 (La. Mar. 24, 1995).

••• Time Limitations. — La. Code Crim. Proc. Ann. art. 573(3) provides that when the offense charged is public bribery, the time limitations in La. Code Crim. Proc. Ann. art. 572 shall not commence to run until the relationship or status involved has ceased to exist; the offense of conspiracy to commit public bribery is not listed in the statute, there is no authority for extending the exception to the crime of conspiracy to commit public bribery, or any evidence that the Louisiana Legislature meant the exception to apply to conspiracy to commit public bribery. State v. Odom, 861 So. 2d 202, 2003 La. App. LEXIS 1907 (June 27, 2003), writ denied by La. App. 2002-2701, 861 So. 2d 195, 2003 La. App. LEXIS 1919 (La.App. 1 Cir. June 27, 2003).

Defendant’s contention that his prosecution for aggravated kidnapping was untimely because it was filed nearly 13 years after the offense was committed was without merit even though at the time of the commission of the offense, the limitation for instituting prosecution was six years since La. Code Crim. Proc. Ann. art. 572 was changed before the limitation period had run, so as to make the limitation period inapplicable to aggravated kidnapping. State v. Bilbo, 719 So. 2d 1134, 1998 La. App. LEXIS 2852 (Sept. 25, 1998), writ denied by La. 98-2722, 737 So. 2d 747, 1999 La. LEXIS 568 (La. Feb. 5, 1999).

Defendant was timely prosecuted for distributing heroin where a grand jury indictment was made within the four-year period enumerated under La. Code Crim. Proc. Ann. art. 572. State v. Price, 690 So. 2d 191, 1997 La. App. LEXIS 344 (Feb. 25, 1997).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — C.Cr.P. Art. 205; C.Cr.P.Art. 572; 46 U.S.C.S. §§ 11108-11109; R.S. 9:2711.1; R.S. 9:3538; R.S. 14:71 An arrest warrant for a violation of R.S. 14:71 is effective until executed, but the prosecution for the violation must take place within two to four years of the violation depending on the amount of the check. The “Seaman’s Act” is in force in Louisiana and a “seaman” is exempt from garnishment. Other then for the home solicitation sales, there is no “three-day right to cancel”., Opinion Number 98-88, La. Atty. Gen. Op. No. 1998-88; 1998 La. AG LEXIS 106.

The disposal of seized or forfeited firearms by a law enforcement agency are governed by 40:1798. The issue of how long the LDWF must keep a seized or forfeited firearm can only be answered on a case-by-case basis., Opinion 02-0274, La. Atty. Gen. Op. No. 2002-0274; 2002 La. AG LEXIS 570.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: United States v. Causey: The Fifth Circuit Gives the Green Light to Pretextual Arrest. 50 La. L. Rev. 181 (September, 1989).

Article/Essay: The Ethics and Politics of Legislative Drafting. 70 Tul. L. Rev. 2437 (June, 1996).

Art. 573. Running of time limitations; exception.

The time limitations established by Article 572 shall not commence to run as to the following offenses until the relationship or status involved has ceased to exist when:

The offense charged is based on the misappropriation of any money or thing of value by one who, by virtue of his office, employment, or fiduciary relationship, has been entrusted therewith or has control thereof.

The offense charged is extortion or false accounting committed by a public officer or employee in his official capacity.

The offense charged is public bribery.

The offense charged is aggravated battery (R.S. 14:34) and the victim is under seventeen years of age. (Added by Acts 1982, No. 753, § 1; Acts 1987, No. 587, § 1; Acts 1988, No. 436, § 1; Acts 1988, No. 693, § 1; Acts 1993, No. 592, § 1, eff. June 15, 1993.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Even under the policy of definite periods of limitation, adopted in Art. 572, consideration must be given to certain particular types of cases in which that policy does not properly operate. Most states that have a definite time system have seen the necessity for so doing. The point is well stated by Comment (3) [Length of Period] of Sec. 1.07 of the A.L.I. Model Penal Code (Tent. Draft No. 5, 1956).

(b) This article also applies to a public officer who commits an offense during one term of his office and is reelected or reappointed to the same office. In such case his status does not change, except in a very technical sense. Since he continues in office and thus remains in his status without effective interruption, the time does not commence to run.

(c) Clause (3) was made independent of Clause (2) although both cover substantially the same ground, because it is intended that Clause (3) should cover both the bribe-giver and the bribe-taker. Thus, as long as a bribed public officer remains in office, the statute of limitations does not commence to run against either the public officer or the person who bribed him.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Sex Crimes

••• Sexual Assault

•••• General Overview. — Trial court erred in granting the motion in arrest of judgment because the victim was under the age of 17 at the time of institution of prosecution and would not reach the age of 17 under December 14, 1996. State v. Thibodeaux, 648 So. 2d 48, 1994 La. App. LEXIS 3603 (Dec. 28, 1994).

• Defenses

•• Statutes of Limitations. — Limitation period of La. Code. Crim. Proc. Ann. art. 572 had not run on two theft charges by the time the State filed them because defendant had an ongoing relationship of a fiduciary nature with his victims that lasted well into the time within which the State could timely file the charge pursuant to La. Code Crim. Proc. Ann. art. 573(1). State v. Averette, 764 So. 2d 349, 2000 La. App. LEXIS 1848 (June 23, 2000).

Where defendant molested his daughter during the years 1983, when she was 10, through 1986 when she turned 13, the criminal prosecution of defendant for molestation of a juvenile committed after August 31, 1983, was timely instituted by the grand jury indictment on March 23, 1993, but the trial court erred in not granting defendant’s motion to quash concerning the eight-month period from January 1 to August 31, 1983, which had prescribed. State v. Romero, 692 So. 2d 609, 1997 La. App. LEXIS 481 (Mar. 5, 1997).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article/Essay: The Ethics and Politics of Legislative Drafting. 70 Tul. L. Rev. 2437 (June, 1996).

Art. 573.1. Running of time limitations; exception; exploitation of the infirmed.

The time limitations established by Article 572 shall not commence to run as to the crime of exploitation of the infirmed (R.S. 14:93.4) until the crime is discovered by a competent victim, or in the case of an incompetent victim, by a competent third person. (Acts 2010, No. 317, § 1, eff. Aug. 15, 2010.)

Art. 574. Conviction and punishment for lesser offenses; limitations applicable.

The time limitations applicable to the offense for which a person is prosecuted apply to a conviction or punishment for a lesser and included offense.

COMMENTARY

Louisiana Official Revision Comments

1966. — Prior to 1894, it was well established that if a person was prosecuted for murder and a verdict of manslaughter was returned the conviction was illegal if the indictment was not returned within a year of the commission of the crime. State v. Brossette, 163 La. 1035, 113 So. 366 (1927), and cases therein cited. However, 1894 legislation provided that in such a situation the provisions regarding prescription were inapplicable to the lesser included offense involved. See Act 50 of 1894 amending Sec. 986 of the Revised Statutes of 1870. That legislation remained the law until 1926, when the legislature omitted the provisions of Act 50 of 1894. In 1928, however, the 1894 rule was reintroduced by Art. 8 of the Code of Criminal Procedure by the following phrase: “. . . but this prescription shall not apply to prosecutions and convictions for a lesser offense under an indictment for murder . . . ,” etc. Art. 574 above retains the provisions enacted by Act 25 of 1960. (Former R.S. 15:7.4.).

Art. 575. Interruption of time limitations.

The periods of limitation established by this Chapter shall be interrupted when the defendant:

(1) For the purpose of avoiding detection, apprehension or prosecution, flees from the state, is outside the state, or is absent from his usual place of abode within the state; or

(2) Lacks mental capacity to proceed at trial and is committed in accordance with Article 648 of this Code. (Amended by Acts 1979, No. 318, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) A fundamental principle of any system of limitations of actions is that time should not run against the person required to act, when he is unable to act and particularly if the opposing party prevents him from acting. Art. 8 of the 1928 Louisiana Code provided that, “nothing in this article shall apply or extend to an accused person who has absconded or who is a fugitive from justice... ”

A similar provision has been a part of every Louisiana statute of limitations since 1805 (Crimes Act of 1805,§37; Act 121 of 1855,§10; R.S. of 1870,§986). Every provision has employed both the “abscond” concept and the “fleeing from justice” concept. The word “abscond” includes the idea of concealment without flight; on the other hand, “fleeing from justice” requires that there be a movement out of the jurisdiction. State v. Stanton, 200 La. 457, 24 So.2d 819 (1946). Concealment without fleeing can be done by change of name, refraining from appearance in public, or other conduct that reflects intent to conceal oneself.

On the other hand, in order to establish that a person is a fugitive it must first be shown that he was within the jurisdiction at the time the offense occurred and thereafter moved out. State v. Stanton, supra. However, mere absence is not enough. The status of being a fugitive also requires an intent to avoid prosecution and punishment for a particular offense. If the intent is bona fide and for legitimate purposes, the person is not a fugitive. State v. Stanton, supra. Plight from the wrath of a private citizen [State v. Hayes, 162 La. 917, 111 So. 327 (1927)], or from the officials of another state [State v. Berryhill, 188 La. 529, 177 So. 663 (1937)], or from prosecution for another and independent offense does not make the person a fugitive. Cf. State v. Vines, 34 La. Ann. 1073 (1880).

Even a person released on bond can be a fugitive if at the time he is wanted he is absent with the intent required to make one a fugitive. State v. Barton, 32 La. Ann. 278 (1880).

(b) The above article reflects current legislation and decisions, though there is disagreement on specific aspects of the problem. See Comments under A.L.I. Model Penal Code,§1.07(6a) (Tent. Draft No. 5, 1956).

(c) It will be noted that this article provides for an interruption rather than a suspension of the period of limitation. The federal system also provides for an interruption rather than for a suspension. No Louisiana cases have been found so interpreting Art. 8 of the 1928 Louisiana Code, but several use the term “interrupt” rather than “suspend” in this connection. See State v. Morrison, 31 La. Ann. 211 (1879); State v. Smith, 200 La. 10, 7 So.2d 368 (1942). But see State v. Truett, 230 La. 955, 89 So.2d 754 (1956), in which the court said in dictum that it was not certain whether dilatory pleas interrupted or suspended the limitation under old Art. 8 or made it completely inoperative. On the other hand, it seems clear that the A.L.I. text provides for only a suspension of the running of time during the absence of the accused. It was concluded that when a person became a fugitive the entire period of limitation should commence to run anew when he is no longer a fugitive; therefore, Art. 575 above provides for interruption, rather than a suspension, of the time limitation.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Trial Procedure. 44 La. L. Rev. 301 (November, 1983).

Art. 576. Filing of new charges upon dismissal of prosecution.

When a criminal prosecution is timely instituted in a court of proper jurisdiction and the prosecution is dismissed by the district attorney with the defendant’s consent, or before the first witness is sworn at the trial on the merits, or the indictment is dismissed by a court for any error, defect, irregularity, or deficiency, a new prosecution for the same offense or for a lesser offense based on the same facts may be instituted within the time established by this Chapter or within six months from the date of dismissal, whichever is longer.

A new prosecution shall not be instituted under this article following a dismissal of the prosecution by the district attorney unless the state shows that the dismissal was not for the purpose of avoiding the time limitation for commencement of trial established by Article 578.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Prior to 1898, there was no statutory provision governing the effect upon prescription of an indictment which was subsequently dismissed, quashed, or nolle prosequied, and the jurisprudence was in considerable confusion. State v. Lester, 209 La. 763, 25 So.2d 535 (1946). However, Act 73 of 1898 introduced the rule that the timely filing of an indictment had the effect of interruption, and that in the event of dismissal or quashing or the entry of a nolle prosequi, the original period of prescription would begin to run again. This was retained in Art. 8 of the 1928 Code. The only statutory requirements were that the first indictment must itself have been timely filed, and that the second indictment be based on the same facts. The jurisprudence has added the further requirement that the first indictment must have been filed in the proper venue. In State v. Smith, 200 La. 10, 7 So.2d 368 (1942), the defendant was indicted in Baton Rouge for an offense committed over one year from the date the district attorney had knowledge of the offense. The indictment negatived prescription by showing that it had been returned within one year from the date of the dismissal of an indictment on the same facts in Orleans Parish on the ground of improper venue in Orleans Parish. The court held that the filing of an indictment in a court wholly devoid of jurisdiction did not interrupt the running of prescription under Art. 8 of the 1928 Code. The case gave a restricted interpretation of former Art. 8 since the words “quashed, annulled or set aside” used therein certainly seem broad enough to include an indictment that is dismissed for lack of proper venue. However, the case does reflect the fact that in criminal cases, venue and inherent jurisdiction are closely related.

The requirement that the second charge must be based on the same facts as the first, is of course manifestly essential but can lead to many difficult problems of interpretation. For example, any given set of facts can be the basis of a series of different charges. Thus, if the first charge relied upon to interrupt prescription was burglary, could the second charge, after a dismissal of the first, be theft of property taken as a part of the burglary, or vice versa? Both are based on some of the same facts but not all of them. The only case found on the subject is State v. Murray, 222 La. 950, 64 So.2d 230 (1953), in which a delivery boy was charged with theft from his employer of $63.89 on August 20, 1951, this being made of four different items. In November, 1952, this information was nolle prosequied and a new information filed charging theft from the same employer of $47.94 on August 20 and 21, 1951. The difference in amount was due to the fact that proof of one of the items of the theft had been lost and hence it was omitted from the second charge. The court held that both charges were “based on the same facts” and that the second charge was not prescribed. The case suggests, although the point is not discussed, that if the second charge is based on some of the facts of the first charge, it need not be based on all of them. However, since in both charges the offense was the same (theft) and was against the same victim, the case must probably be restricted to that situation. It seems clear, however, that if a second charge involves additional facts, then it can not be said to be based on the same facts and the first charge does not interrupt prescription.

The above article codifies the above jurisprudence and retains the “based on the same facts” test.

(b) The second paragraph of this article is designed to avoid an abuse of the power of nolle prosequi, which was foreseen and discussed in State v. Murray, 222 La. 950, 64 So.2d 230 (1953), State v. Bradley, 227 La. 421, 79 So.2d 561 (1955), and Note, 16 La.L.Rev. 182 (1955). If there is no valid reason for the dismissal of the prosecution and the dismissal is solely to obtain further time for the completion of the prosecution, the second paragraph of this article prevents a new prosecution.

JUDICIAL DECISIONS

INDEX

CRIMINAL LAW & PROCEDURE

• Accusatory Instruments

•• Dismissal

••• General Overview

•• Indictments

••• General Overview

•• Informations

••• General Overview

• Pretrial Motions & Procedures

•• Dismissal

•• Speedy Trial

••• Statutory Right

• Double Jeopardy

•• Attachment Jeopardy

• Trials

•• Defendant’s Rights

••• Right to Speedy Trial

CRIMINAL LAW & PROCEDURE

• Accusatory Instruments

•• Dismissal

••• General Overview. — Under La. Code Crim. Proc. Ann. art 576, when a prosecution had been dismissed either with the defendant’s consent, before the first witness was sworn, or because of a defect, error, or irregularity in the bill of information, a new prosecution for the same offense could be instituted either within 6 months of the dismissal or within the time limits set forth in La. Code Crim. Proc. Ann. arts. 571 and 572, whichever was longer; defendant’s motion to quash a second bill of information charging him with simple arson was proper. State v. Leban, 611 So. 2d 165, 1992 La. App. LEXIS 3851 (Dec. 15, 1992), writ of certiorari denied by 619 So. 2d 533, 1993 La. LEXIS 1514 (La. 1993).

Defendant was not subjected to double jeopardy by being charged with negligent injuring after the charge of an improper left turn was dismissed, where both charges arose from the same incident, where the improper left turn charge was dismissed before trial, and where the negligent injuring charge was filed timely. State v. Reynolds, 436 So. 2d 1275, 1983 La. App. LEXIS 8809 (June 28, 1983).

Pursuant to La. Code Crim. Proc. Ann. art. 576, State properly reinstituted an action that was previously dismissed upon the consent of the parties, because the new action was brought within six months of the dismissal and there was no evidence the charges were dismissed to gain additional time. State v. Hearin, 409 So. 2d 577, 1982 La. LEXIS 9976 (Jan. 25, 1982).

•• Indictments

••• General Overview. — Trial court’s granting of defendant’s motion to quash was improper where defendant’s speedy trial right was not violated; under La. Code Crim. Proc. Ann. art. 691, the state had the right to dismiss an indictment without the consent of the court, and under La. Code Crim. Proc. Ann. art. 576, the state could reinstitute the charges within six months of dismissal. State v. Keller, 859 So. 2d 743, 2003 La. App. LEXIS 2863 (Oct. 1, 2003).

•• Informations

••• General Overview. — Trial court abused its discretion in granting defendant’s motion to quash the bill of information when the 15-month delay did not constitute a violation of defendant’s right to a speedy trial, because given the charge in question was a non-capital felony, possession of marijuana, second offense, La. Code Crim. Proc. Ann. art. 578 required that the State bring defendant to trial within two years from the date of the bill of information. State v. Santiago, 853 So. 2d 671, 2003 La. App. LEXIS 2191 (July 23, 2003).

• Pretrial Motions & Procedures

•• Dismissal. — Where it was within the state’s discretion to dismiss the bill of information against defendant, error did not result when the state sought to file a second bill of information against defendant for the same offense within six months of dismissal of the first bill of information in accordance with La. Code Crim. Proc. Ann. art. 576. State v. Oltmann, 551 So. 2d 1, 1989 La. App. LEXIS 1560 (Sept. 14, 1989).

•• Speedy Trial

••• Statutory Right. — Trial court abused its discretion in granting defendant’s motion to quash the bill of information when the 15-month delay did not constitute a violation of defendant’s right to a speedy trial, because given the charge in question was a non-capital felony, possession of marijuana, second offense, La. Code Crim. Proc. Ann. art. 578 required that the State bring defendant to trial within two years from the date of the bill of information. State v. Santiago, 853 So. 2d 671, 2003 La. App. LEXIS 2191 (July 23, 2003).

Time periods within which trial was to have commenced were not surpassed where, even though 15 months elapsed between institution of prosecution and the grant of defendant’s motion to quash, the State had upset only two of the seven scheduled trial dates and had not attempted to circumvent the time limits. State v. DeRouen, 678 So. 2d 39, 1996 La. App. LEXIS 1352 (June 26, 1996).

• Double Jeopardy

•• Attachment Jeopardy. — Pursuant to La. Code Crim. Proc. Ann. art. 576, the charges against defendant were properly quashed because the same charges had previously been brought against defendant and the State submitted the case to the trial court for determination and the trial court dismissed the case. State v. Defiore, 610 So. 2d 273, 1992 La. App. LEXIS 4044 (Dec. 16, 1992).

Defendant was not subjected to double jeopardy by being charged with negligent injuring after the charge of an improper left turn was dismissed, where both charges arose from the same incident, where the improper left turn charge was dismissed before trial, and where the negligent injuring charge was filed timely. State v. Reynolds, 436 So. 2d 1275, 1983 La. App. LEXIS 8809 (June 28, 1983).

• Trials

•• Defendant’s Rights

••• Right to Speedy Trial. — Reversal of defendant’s conviction and sentence for possession of cocaine with intent to distribute was improper as defendant failed to show sufficient prejudice to prove that his right to a speedy trial was violated, the presumptively prejudicial 21-month delay between the filing of the original bill of information and the denial of defendant’s motion to quash the second bill of information was promoted by legitimate reasons, and the State did not violate any statutory time limits. State v. Love, 847 So. 2d 1198, 2003 La. LEXIS 1618 (May 23, 2003).

Prosecutor had the authority to dismiss his prosecution of defendant and to reinstitute the charges against defendant pursuant to La. Code Crim. Proc. Ann. art. 576 where there was no prejudice to defendant, and where defendant could show no violation of his right to a speedy trial. State v. Henderson, 775 So. 2d 1138, 2000 La. App. LEXIS 3378 (Dec. 13, 2000).

Art. 577. Pleading of limitation; burden of proof.

The issue that a prosecution was not timely instituted may be raised at any time, but only once, and shall be tried by the court alone. If raised during the trial, a hearing thereon may be deferred until the end of the trial.

The state shall not be required to allege facts showing that the time limitation has not expired, but when the issue is raised, the state has the burden of proving the facts necessary to show that the prosecution was timely instituted.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Under Art. 8 of the 1928 Code, which provided that a person could not be “prosecuted, tried, or punished” unless the indictment was returned within one year from the date the offense was made known to a proper official, the plea of prescription could be filed before trial [State v. Sullivan, 159 La. 589, 105 So. 631 (1925); State v. Beale, 163 La. 1093, 113 So. 546 (1927); State. v. Guillot, 200 La. 935, 9 So.2d 235 (1942)], or after trial and conviction [State v. Block, 179 La. 426, 154 So. 46 (1934); State v. Oliver, 193 La. 1084, 192 So. 725 (1939); State v. Jones, 209 La. 394, 24 So.2d 627 (1945)]. In State v. Jones, the court upheld a motion to set aside a verdict nine years after conviction and while the defendant was serving a life term in the state penitentiary. It is clear, therefore, that the plea of prescription may be filed at any time; the jurisprudential rule is codified in the above Art. 577.

(b) Also, under Art. 8 of the 1928 Code, when the plea of prescription was made prior to trial, the question was one for the judge alone to decide, without a jury [State v. Sullivan, supra; State v. Beale, supra; State v. Guillot, supra] and in such case the plea could not be resubmitted to the jury. State v. Gendusa, 193 La. 59, 190 So. 332 (1939). But see dictum in State v. Sullivan, supra, to the effect that even after submission of the issue to a judge, the defendant had a right to submit it again to a jury. Conversely, where the plea was submitted to a jury the accused had no right to have the plea withdrawn and referred to the judge. State v. Posey, 157 La. 55, 101 So. 869 (1924). Accordingly, if a defendant failed to file a plea of prescription prior to trial, it was regarded as a waiver of his right to have the issue tried in limine, and the plea had to be submitted to the jury. State v. Brown, 185 La. 1023, 171 So. 433 (1936). If the issue was tried by the judge, the matter was subject to appellate review. State v. Gendusa, supra. This was true also even when the issue had been submitted to the jury, but only if it appeared from the face of the indictment that prescription had run. State v. Guillot, supra. It would seem, however, that a factual issue of whether there was knowledge on the part of a district attorney, or of whether the defendant was a fugitive, which fact was passed on by a jury, would not be subject to appellate review because Const. Art. VII,§10 limits the scope of such review in criminal cases to questions of law.

(c) This article retains the rule that the plea may be raised at any time, but changes the law by allowing the plea to be raised only once and by providing that it shall be tried by the court alone. The second sentence of the first paragraph is designed to prevent the defendant from interrupting the trial and forcing a hearing on the plea in the middle of a trial.

(d) For reasons discussed below, the second paragraph of this article expressly overrules the jurisprudential rule requiring the negation of prescription. The rule loses much of its importance in the new system in this Title, which uses a definite period of limitations, and which provides that where prescription may become an issue, the defendant must raise it, placing the burden upon the state to prove that the limitation has not expired.

(1) Although there were no statutory requirements that prescription be negatived, the jurisprudence, starting with State v. Foster, 7 La.Ann. 255 (1852), was uniform in holding that the state must negative prescription in order to state a cause of action against the accused. See State v. Bischoff, 146 La. 748, 84 So. 41 (1919); State v. McNeal, 159 La. 386, 105 So. 381 (1921); State v. Gehlbach, 205 La. 340, 17 So.2d 349 (1944). It was also held that “according to the well established jurisprudence of this state, an information or indictment, in cases where the crime charged has been committed more than a year before the bill’s filing, is an absolute nullity if it does not contain an allegation negativing prescription.” Id. at 343, 17 So.2d at 350. Thus also, in the absence of such allegation, the jurisprudence was to the effect that proof that prescription had not run was inadmissible and that an amendment of the indictment to include such allegation was not permissible. State v. Joseph, 40 La. Ann. 5, 3 So. 405 (1880); State v. Davis, 44 La. Ann. 972, 11 So. 580 (1892); State v. Cheatham, 178 La. 366, 151 So. 623 (1933).

(2) The question of how to negative prescription was not free from difficulty. Art. 8 of the 1928 Code enumerated the causes which interrupt prescription and thus provided the grounds for negativing the same, viz., (1) that the offense was not “made known” within a year of the indictment; (2) that a previous indictment had been found within the prescriptive period and one year has not elapsed since the date of which it was set aside; and (3) that the defendant was a fugitive from justice.

(3) The sufficiency of the allegations negativing prescrption presented still another question. It had been held that no formal or exact language was necessary (State v. Hinton, 49 La.Ann. 1354, 22 So. 617 (1897)); and that the facts upon which the negation was based need not be alleged, a conclusion to that effect being sufficient State v. Wren, 48 La.Ann. 803, 19 So. 745 (1896)). In negativing prescription on the ground that defendant was a fugitive from justice, it was enough to say that the defendant “had fled from justice” without setting out any particulars. State v. Drummond, 132 La. 749, 61 So. 778 (1913). See also State v. Berryhill, 188 La. 549, 177 So. 663 (1937), where the phrase “fled from justice” was said to be equivalent to the statutory words of Art. 8 of the 1928 Code, “absconded and was a fugitive from justice.” Two more recent cases, however, suggested that the courts were becoming more strict as to the allegations negativing prescription. In State v. Gehlbach, 205 La. 340, 17 So.2d 349 (1944), the state negatived prescription by stating that “more than one year has not elapsed since the commission of the offenses” became known, etc. Although the fundamental idea in this phrase was clear and could have not other purpose than to negative prescription, the court indulged in a complex semantical discussion of whether the phrase used was equivalent to alleging that the indictment was brought “within one year” from knowledge of the offense. In State v. Jones, 209 La. 394, 24 So.2d 627 (1945), the defendant was indicted in 1936 for an offense alleged to have occurred in 1931. In order to negative prescription the indictment alleged that the offense was the same as that for which the defendant had been indicted in 1931. Although the court recognized that this was an attempt to negative prescription by showing that it had been interrupted by the 1931 indictment, the court held it was defective in that regard, since it did not affirmatively show that the 1931 indictment had not been nolle prosequied, quashed, or dismissed less than a year before the 1936 indictment. In both cases, the purport of the allegations was clear, and the cases must therefore be taken as indications that pleadings negativing prescription could no longer be general and loose, but rather had to be exact and particular. The earlier cases reveal that the principal role of the allegations negativing prescription was to open the door to proof of the facts supporting the non-running of the statute. To require meticulous exactitude stretched the judicially created rule too far, and moreover conflicted with the general philosophy of flexibility found in the 1928 Code.

(4) As to the burden of proof, the supreme court twice reversed itself where the allegation was based on lack of knowledge. The early view was that the burden was on the defendant, since it was easier for him to prove the “particular affirmative” that some official had knowledge, than for the state to prove the “universal negative” that no proper official had such knowledge. State v. Barrow, 31 La. Ann. 694 (1879); State v. Barfield, 36 La. Ann. 89 (1884). That view was specifically repudiated in State v. Bischoff, 146 La. 748, 84 So. 41 (1919); but five years later it was reinstated in State v. Posey, 157 La. 550, 101 So. 869 (1924); see Comment, Prescription of Criminal Prosecutions, 6 La.L.Rev. 274 (1945); and seemed to be well settled thereafter. State v. Hayes, 162 La. 917, 111 So. 327 (1927); State v. Puller, 164 La. 718, 114 So. 606 (1927); State v. Feife, 165 La. 47, 115 So. 363 (1927); State v. Oliver, 193 La. 1084, 192 So. 725 (1939); State v. Guillot, 200 La. 935, 9 So.2d 235 (1942).

On the other hand, where the negation of prescription was based on the defendant’s having been a fugitive, the logic was the other way, because it is easier for the state to prove that the defendant was a fugitive than it was for him to prove the “universal negative” that he had never been a fugitive. State v. Anderson, 51 La. Ann. 1181, 25 So. 990 (1899); State v. Berryhill, supra. But cf. dictum in State v. Brown, 185 La. 1023, 171 So. 433 (1936), and see Comment, 6 La.L.Rev. 274, 277-8 (1945). Also, when the negation was based on the ground that a previous indictment interrupted prescription, and that the next indictment had been filed within a year of a nolle prosequi, quashing, or dismissal of the first indictment, the burden was on the state to support that allegation. State v. Gendusa, supra. In the latter two instances, where the burden was on the state, it was doubtful whether the state had to prove its position beyond a reasonable doubt or merely by a preponderance of evidence. In State v. Berryhill, 188 La. 549, 177 So. 663 (1937) the court seemed to approve a charge by the trial judge to the effect that the burden of the state on the trial of such pleas was carried by a “preponderance of evidence.” However, the point was a minor and collateral one, and cannot be considered as authority. On the other hand, in State v. Gendusa, 193 La. 59, 190 So. 332 (1939), there is dicta to the effect that it is “incumbent upon the state to prove beyond a reasonable doubt that the crime charged in the indictment was not prescribed.” See Comment, 6 La.L.Rev. 274, 278, No. 23 (1945).
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CRIMINAL LAW & PROCEDURE

• Preliminary Proceedings

•• Withdrawal of Charges

••• General Overview. — The filing of dilatory pleas in no way affected the discretion vested in the trial judge by former La. Rev. Stat. Ann. § 15:8 (now La. Code Crim. Proc. Ann. arts. 577, 578) to determine whether a defendant’s plea of prescription was well founded. State v. Truett, 230 LA. 955, 89 So. 2d 754, 1956 La. LEXIS 1478 (June 29, 1956).

CHAPTER 2. LIMITATIONS UPON TRIAL.

Art. 578. General rule.

A. Except as otherwise provided in this Chapter, no trial shall be commenced nor any bail obligation be enforceable:

(1) In capital cases after three years from the date of institution of the prosecution;

(2) In other felony cases after two years from the date of institution of the prosecution; and

(3) In misdemeanor cases after one year from the date of institution of the prosecution.

B. The offense charged shall determine the applicable limitation. (Acts 2006, No. 123, § 1, eff. June 2, 2006.)

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute added the paragraph designations for (A) and (B), as amended by Acts 2006, No. 123, § 1.

2006 Amendments. — Acts 2006, No. 123, § 1, effective June 2, 2006, added “nor any bail obligation be enforceable” to the end of the introductory paragraph.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Art. 8 of the 1928 Louisiana Code provided a three-year limitation in felony cases and a two-year limitation in all other cases. Compared to other jurisdictions even the shortened periods in the above Art. 578 are rather long. In Arizona and California the period is sixty days (Ariz. Code Ann.,§44-1503; Cal. Pen. Code,§1382). In Illinois the period is four months (Ill. Code of Crim. Proc.,§103-5); and in Montana it is six months (Mont. Rev. Codes Ann.,§94:9501). Idaho requires that the trial be held at the next term of court (Idaho Code Ann.,§19:3501), whereas Virginia bars further prosecution after three terms of court have passed (Va. Code,§19.1-191). Fed.Rule 48 (b) permits, but does not require, the court to dismiss a prosecution if there has been “unnecessary delay in bringing a defendant to trial.” The A.L.I. code of Criminal Procedure makes no provision as to time on this point. See A.L.I. Code of Criminal Procedure,§292.

(b) It will be noted that this article, like the first law on the subject, Act 67 of 1926, expressly includes capital cases in the limitation. Art. 8 of the 1928 Code of Criminal Procedure merely provided that the limitation was applicable to “felony cases,” which impliedly included capital cases.

Upon first consideration the Louisiana law may seem anomalous in providing no time limitation for the institution of prosecution in capital cases (See Art. 571), but providing a time limitation upon the commencement of the trial once a prosecution is instituted. Nevertheless, the rules are sound, particularly in view of the fact that a full three-year period is allowed. Furthermore, the interruptions and suspensions provided in Arts. 579 and 580 will serve to lengthen the prescriptive period when applicable.
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GOVERNMENTS

• Legislation

•• Statutes of Limitations

••• Time Limitations

••• Tolling

CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Criminal Process

•••• Speedy Trial. — Where defendant’s initial charges of possession of heroin were continuously delayed by the State, which thereafter entered a nolle prosequi and then re-instituted the charges, and again sought delays and continuances, defendant’s right to a speedy trial under La. Const. art. I, § 16 and U.S. Const. art. XIV was violated, based on an evaluation of the Barker factors; although defendant was brought to trial within 24 months, excluding interruptions, which was in compliance with La. Code Crim. Proc. Ann. art. 578, the constitutional speedy trial period was based on the individual circumstances of the case, rather than a set time period for bringing defendant to trial. State v. Harris, 857 So. 2d 16, 2003 La. App. LEXIS 2527 (Sept. 10, 2003).

Because (1) the four and a half months from the offense to the date of trial was not excessive, (2) the reasons for the delay: preferential retrial of a mistrial, the position of the case on the docket, and the hearings on defense motions, were in keeping with orderly procedure and the authority of the trial judge to control the docket, and (3) the prejudice to defendant, if any, as a result of the continuance had not been demonstrated, defendant’s assertion that he was denied a speedy trial in violation of La. Code Crim. Proc. Ann. art. 578 was not satisfactorily established. State v. Overton, 337 So. 2d 1058, 1976 La. LEXIS 4180 (June 21, 1976).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — Where the record indicated defendant received actual notice of his court date and did not appear, any delay that occurred in beginning the trial was attributable to defendant himself and his constitutional speedy trial rights had not been violated. State v. Buckley, 839 So. 2d 1193, 2003 La. App. LEXIS 617 (Mar. 6, 2003).

Where defendant was charged in an indictment with possession with intent to distribute Valium, the denial of defendant’s motion to quash the indictment for failure to timely commence trial within two years of the institution of prosecution under La. Code Crim. Proc. Ann. art. 578 was proper; the two-year period was suspended under La. Code Crim. Proc. Ann. art. 580 when defendant filed motions to suppress evidence and to quash. State v. Murray, 731 So. 2d 480, 1999 La. App. LEXIS 794 (Mar. 31, 1999).

Where defendant was charged in an amended indictment with possession with intent to distribute Valium, the denial of defendant’s motion to quash the indictment for failure to timely commence trial within two years of the institution of prosecution under La. Code Crim. Proc. Ann. art. 578 was proper; the amended indictment and new bill were filed within the six-year limitation required by La. Code Crim. Proc. Ann. art. 572 for felonies punishable by imprisonment at hard labor. State v. Murray, 731 So. 2d 480, 1999 La. App. LEXIS 794 (Mar. 31, 1999).

••• Possession

•••• General Overview. — Of the 34 continuances in defendant’s case, only seven were documented as attributable to the state, the delay in the case resulted primarily from defendant’s failure to appear in court, and the failure to effect service on defendant was entirely attributable to defendant; thus, the state was correct that prescription was interrupted under La. Code Crim. Proc. Ann. art. 579, the case had not prescribed under La. Code Crim. Proc. Ann. art. 578(2), the motion to quash was reversed, and the state could commence defendant’s trial for possession of cocaine, in violation of La. Rev. Stat. Ann. § 40:967(C), pursuant to the time limitations in La. Code Crim. Proc. Ann. arts. 582 and 583. State v. Causey, 844 So. 2d 1076, 2003 La. App. LEXIS 1098 (Apr. 9, 2003).

•• Homicide

••• Murder

•••• General Overview. — Because a defendant indicted for second degree murder was tried within 2 years from the date the prosecution was instituted, as defined by La. Code Crim. Proc. Ann. Art. 934(7), and there was just cause for delay after he filed his first motion for speedy trial, and he was tried within 180 days of his second motion for speedy trial, he was not denied a speedy trial. State v. Heath, 447 So. 2d 570, 1984 La. App. LEXIS 8318 (Feb. 28, 1984), writ of certiorari denied by 448 So. 2d 1302, 1984 La. LEXIS 8734 (La. 1984).

•• Property Crimes

••• General Overview. — Defendant appealed his conviction of possession of stolen property claiming he was denied his right to a speedy trial; the minute entries indicated defendant was notified in court to appear, and defendant subsequently did not appear, so that the time limitations of La. Code Crim. Proc. Ann. art. 578 were interrupted. State v. Patterson, 737 So. 2d 222, 1999 La. App. LEXIS 1504 (May 12, 1999), writ denied by La. 99-1988, 749 So. 2d 672, 1999 La. LEXIS 3225 (La. Nov. 19, 1999).

••• Burglary & Criminal Trespass

•••• General Overview. — Where a delay in the prosecution’s filing of a multiple offender bill of information and in defendant’s sentencing resulted in an overall delay between the offense and sentencing of less than 20 months, the delay was not unreasonable; delay was well within the two-year delay allowed by La. Code Crim. Proc. Ann. art. 578(2) and within the six-year limitation for the institution of a prosecution for a charge of simple burglary. State v. Muse, 367 So. 2d 789, 1979 La. LEXIS 7280 (Jan. 29, 1979).

••• Larceny & Theft

•••• General Overview. — Bill of information charging an individual with felony theft, a violation of La. Rev. Stat. Ann. § 14:67 was properly quashed because the prosecution failed to demonstrate any exempted time periods that permitted the failure to commence trial within two years of the date of the information as required by La. Code Crim. Proc. Ann. art. 578. State v. McDonald, 718 So. 2d 542, 1998 La. App. LEXIS 2436 (Aug. 19, 1998).

Defendant’s conviction for theft of property having a value of over $ 500 in violation of La. Rev. Stat. Ann. § 14:67 was affirmed although the State failed to commence trial within two years the State carried its burden of proof in establishing an interruption of the prescriptive period established by La. Code Crim. Proc. Ann. art. 578. State v. Robins, 479 So. 2d 612, 1985 La. App. LEXIS 10264 (Nov. 19, 1985).

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — Where defendant’s trial commenced a year and one week after his arrest for driving while intoxicated in violation of La. Rev. Stat. Ann. § 14:98, after he filed a motion pursuant to La. Code Crim. Proc. Ann. art. 535 to quash the prosecution as untimely under La. Code Crim. Proc. Ann. art. 578, the State had a heavy burden to show a legal cause for delay under La. Code Crim. Proc. Ann. arts. 579 or 580, which it failed to do, and the conviction was reversed in accordance with La. Code Crim. Proc. Ann. art. 581. State v. Whalen, 470 So. 2d 546, 1985 La. App. LEXIS 9744 (May 29, 1985).

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Trial court erred in denying defendant’s motion to quash as to the charge of principal to first degree murder; defendant’s prosecution was instituted when the juvenile petition alleging defendant to have committed the offense was filed under La. Child. Code art. 813, but defendant’s trial was not timely commenced until three years and two months after the latest possible filing date of the juvenile petition. State v. Erven, 830 So. 2d 368, 2002 La. App. LEXIS 3189 (Oct. 23, 2002).

• Accusatory Instruments

•• Dismissal

••• General Overview. — Where defendant’s 1996 indictment for first-degree murder was quashed by the trial court, but in 2002, based on the same underlying offense, the state brought a second indictment, charging defendant with second-degree murder, the trial court erred in calculating the time delay for commencement of trial from the date of the original indictment, and quashing the second indictment, because the dismissal of the first indictment was the result of that indictment being quashed, and the state had two years from the filing of the second-degree murder charge to bring defendant to trial. State v. Van Dyke, 856 So. 2d 187, 2003 La. App. LEXIS 2643 (Oct. 1, 2003), writ denied by La. 2003-2777, 867 So. 2d 689, 2004 La. LEXIS 552 (La. Feb. 13, 2004).

District attorney had the discretion to dismiss a charge of attempted second degree murder against defendant, and thereafter reinstate it, pursuant to La. Code Crim. Proc. Ann. arts. 61, 62, and 691, and where the two-year period of La. Code Crim. Proc. Ann. arts. 578 and 579 from the time of filing the bill of information to the time of trial had not expired, including calculations for continuances requested by the state and failed appearances by defendant, the matter was not violative of defendant’s rights and there was no justification for granting his motion to quash. State v. Carter, 839 So. 2d 390, 2003 La. App. LEXIS 152 (Jan. 29, 2003).

Trial court improperly granted defendants’ motion to quash because the State’s limitation period in which to begin trial started anew when defendants failed to appear for an arraignment and bench warrants were issued for their arrest. State v. Mack, 716 So. 2d 137, 1998 La. App. LEXIS 1641 (June 24, 1998).

Defendant’s oral motion to quash the murder charges against did not comply with statutory requirements, therefore, he waived any right he may have had to complain about the state’s lack of compliance with the time limitations imposed by La. Code Crim. Proc. Ann. art. 578. State v. Peters, 546 So. 2d 557, 1989 La. App. LEXIS 1311 (June 20, 1989).

A motion to quash an information charging the carrying of a concealed weapon by a felon should have been granted because any interruption of the limitations period under La. Code Crim. Proc. Ann. art. 579(1) ceased when the State learned of the defendant’s incarceration in another state and nothing in the record indicated that the State attempted to gain the presence of the defendant for trial and/or process could not be obtained. State v. Kraft, 501 So. 2d 313, 1987 La. App. LEXIS 8485 (Jan. 12, 1987), writ of certiorari denied by 505 So. 2d 1140, 1987 La. LEXIS 9093 (La. 1987).

•• Indictments

••• General Overview. — Where defendant was charged in an indictment with possession with intent to distribute Valium, the denial of defendant’s motion to quash the indictment for failure to timely commence trial within two years of the institution of prosecution under La. Code Crim. Proc. Ann. art. 578 was proper; the two-year period was suspended under La. Code Crim. Proc. Ann. art. 580 when defendant filed motions to suppress evidence and to quash. State v. Murray, 731 So. 2d 480, 1999 La. App. LEXIS 794 (Mar. 31, 1999).

Where defendant was charged in an amended indictment with possession with intent to distribute Valium, the denial of defendant’s motion to quash the indictment for failure to timely commence trial within two years of the institution of prosecution under La. Code Crim. Proc. Ann. art. 578 was proper; the amended indictment and new bill were filed within the six-year limitation required by La. Code Crim. Proc. Ann. art. 572 for felonies punishable by imprisonment at hard labor. State v. Murray, 731 So. 2d 480, 1999 La. App. LEXIS 794 (Mar. 31, 1999).

Because a defendant indicted for second degree murder was tried within 2 years from the date the prosecution was instituted, as defined by La. Code Crim. Proc. Ann. Art. 934(7), and there was just cause for delay after he filed his first motion for speedy trial, and he was tried within 180 days of his second motion for speedy trial, he was not denied a speedy trial. State v. Heath, 447 So. 2d 570, 1984 La. App. LEXIS 8318 (Feb. 28, 1984), writ of certiorari denied by 448 So. 2d 1302, 1984 La. LEXIS 8734 (La. 1984).

•• Informations

••• General Overview. — Trial court abused its discretion in granting defendant’s motion to quash the bill of information when the 15-month delay did not constitute a violation of defendant’s right to a speedy trial, because given the charge in question was a non-capital felony, possession of marijuana, second offense, La. Code Crim. Proc. Ann. art. 578 required that the State bring defendant to trial within two years from the date of the bill of information. State v. Santiago, 853 So. 2d 671, 2003 La. App. LEXIS 2191 (July 23, 2003).

Where the State had seven months in which to try defendant under an original indictment, and had a valid reason for the superseding indictment, filing of the superseding indictment was not for the purpose of circumventing the time limitation to commence the trial, and trial court did not err in denying defendant’s motion to quash. State v. Freeman, 850 So. 2d 1088, 2003 La. App. LEXIS 2144 (July 16, 2003), writ denied by La. 2003-2466, 865 So. 2d 740, 2004 La. LEXIS 417 (La. Feb. 6, 2004).

Defendant’s contention that his criminal trial was not commenced in a timely fashion, that is, more than two years after the original bill of information was filed, was rejected on appeal where the burden, which had shifted to the State to establish either an interruption or a suspension in the time limit, was met in that defendant’s pro-se motion to quash the bill of information suspended the running of time until trial, when the motion was abandoned. State v. Craig, 747 So. 2d 604, 1999 La. App. LEXIS 2337 (Aug. 18, 1999).

Bill of information charging an individual with felony theft, a violation of La. Rev. Stat. Ann. § 14:67 was properly quashed because the prosecution failed to demonstrate any exempted time periods that permitted the failure to commence trial within two years of the date of the information as required by La. Code Crim. Proc. Ann. art. 578. State v. McDonald, 718 So. 2d 542, 1998 La. App. LEXIS 2436 (Aug. 19, 1998).

Defendant was charged with possession of narcotics, but the charge was nolle prossed, he was recharged with the same offense; and the court quashed the charge by prescription, and defendant was charged with the same offense for a third time; former La. Rev. Stat. Ann. §§ 15:277, 15:279 (now La. Code Crim. Proc. Ann. arts. 592, 596) provided that a sustained motion to quash did not properly present a plea of former jeopardy or autrefois acquit because the defendant had never been brought to trial; thus, the State’s third bill was proper under former La. Rev. Stat. Ann. § 15:8 (now La. Code Crim. Proc. Ann. art. 578) because the filing of a bill of information before an offense had prescribed by one year had the effect of interrupting prescription. State v. Latil, 231 LA. 551, 92 So. 2d 63, 1956 La. LEXIS 1553 (May 7, 1956).

• Preliminary Proceedings

•• Extradition

••• General Overview. — Period of limitation was not interrupted, pursuant to La. Code Crim. Proc. Ann. art. 579, because the State failed to show that it was unable to obtain defendant’s presence for trial after it learned that defendant was incarcerated in another state and susceptible to extradition. State v. DeVito, 391 So. 2d 813, 1980 La. LEXIS 9501 (Dec. 15, 1980).

•• Withdrawal of Charges

••• General Overview. — Defendant was not entitled to prevail on a motion to quash based on prescription under La. Code Crim. Proc. Ann. art. 578 because the time limitations of art. 578 did not expire when the State nolle prosequied the first bill of information; the second case was nolle prosequied just over two months after it was filed, not to evade time limitations, but to combine the original charges and two new charges in a single bill of information. State v. Montgomery, 659 So. 2d 534, 1995 La. App. LEXIS 2133 (July 26, 1995), writ of certiorari denied by La. 95-2173, 661 So. 2d 472, 1995 La. LEXIS 2271 (La. Oct. 6, 1995).

Under the provisions of former La. Rev. Stat. Ann. § 15:8 (now La. Code Crim. Proc. Ann. arts. 577, 578), in felony cases when three years elapsed from the date of the filing of an information in a felony, it was the duty of the district attorney to enter a nolle prosequi if the accused was not tried thus; where the district attorney failed or neglected to do so, the court had authority to grant such relief on the motion of a defendant or his attorney to cause such nolle prosequi to be entered. State v. Truett, 230 LA. 955, 89 So. 2d 754, 1956 La. LEXIS 1478 (June 29, 1956).

Defendants deserved a nolle prosequi because they were not brought to trial within three years of the filing of the information that charged them with a felony and because the State’s prosecutorial step of arraigning them after the information was filed did not toll the prescriptive period. State v. Bradley, 227 LA. 421, 79 So. 2d 561, 1955 La. LEXIS 1260 (Mar. 21, 1955).

• Pretrial Motions & Procedures

•• General Overview. — The time limitations of La. Code Crim. Proc. Ann. art. 578 did not expire prior to trial where the period for prescription was interrupted and where the state was not responsible for the delay in getting to trial. State v. Forrest, 701 So. 2d 706, 1997 La. App. LEXIS 2337 (Oct. 1, 1997), writ denied by La. 97-2735, 709 So. 2d 772, 1998 La. LEXIS 605 (La. Feb. 20, 1998).

•• Continuances. — Trial court properly denied defendant’s motion to quash the bill of information based on the argument that the state had failed to timely commence defendant’s trial, since defendant’s request for a continuance was a “suspension” and had the effect of granting the state a one-year extension in which to commence trial under La. Code Crim. Proc. Ann. art. 580. State v. Jenkins, 846 So. 2d 778, 2002 La. App. LEXIS 4261 (Feb. 12, 2002).

Dismissed of defendant’s indictment due to the lapse of the statutory time period for commencement of trial was error; the State had been prepared for trial and only defendant’s motion to continue prevented the State from going forward. State v. Jones, 653 So. 2d 109, 1995 La. App. LEXIS 843 (Apr. 5, 1995), writ of certiorari denied by La. 95-1055, 660 So. 2d 856, 1995 La. LEXIS 2345 (La. Sept. 29, 1995).

Defendant’s repeated oral motions in open court for continuances, either solely or jointly with the state, waived the requirement of La. Code Crim. Proc. Ann. art. 707 for a written motion, and suspended the two-year prescriptive period under La. Code Crim. Proc. Ann. art. 578(2), for the commencement of trial after the institution of prosecution. State v. Jones, 620 So. 2d 341, 1993 La. App. LEXIS 2020 (May 25, 1993).

Trial court did not err in denying defendant’s motion to quash the information charging him with theft of over $ 500.00 in violation of La. Rev. Stat. Ann. § 14:67 based on the expiration of the two-year limitation period for commencing trial as provided for in La. Code Crim. Proc. Ann. art. 578(2); defendant’s filing of a joint motion for a continuance constituted a preliminary plea that served to suspend the running of the limitation period such that the State had a minimum of one year after the trial court’s ruling on the continuance motion to commence trial. State v. Evans, 627 So. 2d 664, 1993 La. App. LEXIS 1259 (Mar. 31, 1993).

•• Dismissal. — Trial court abused its discretion in granting defendant’s motion to quash the bill of information when the 15-month delay did not constitute a violation of defendant’s right to a speedy trial, because given the charge in question was a non-capital felony, possession of marijuana, second offense, La. Code Crim. Proc. Ann. art. 578 required that the State bring defendant to trial within two years from the date of the bill of information. State v. Santiago, 853 So. 2d 671, 2003 La. App. LEXIS 2191 (July 23, 2003).

In a suit to determine whether the trial was commenced within the time limits of La. Code Crim. Proc. Ann. art. 578, defendant’s filing of a motion to suppress suspended the La. Code Crim. Proc. Ann. art. 578 because defendant’s motion suspended the one-year period of limitation under La. Code Crim. Proc. Ann. art 580. State v. Brent, 775 So. 2d 565, 2000 La. App. LEXIS 2972 (Nov. 29, 2000).

Trial court improperly granted defendants’ motion to quash because the State’s limitation period in which to begin trial started anew when defendants failed to appear for an arraignment and bench warrants were issued for their arrest. State v. Mack, 716 So. 2d 137, 1998 La. App. LEXIS 1641 (June 24, 1998).

Trial court erred when it granted defendant’s motion to quash the bill of information on the basis of prescription pursuant to La. Code Crim. Proc. Ann. art. 578; the state met its burden of proving that defendant remained out of the state for purposes of avoiding prosecution; thus, the prescription period was interrupted pursuant to La. Code Crim. Proc. Ann. art. 579(1); the court rejected defendant’s argument that the court was precluded from reviewing this issue pursuant to La. Const. art. V, § 5(C) because while it was a question of fact, it was not a question relating to the guilt or innocence of the accused. State v. Campbell, 404 So. 2d 956, 1981 La. LEXIS 10457 (Sept. 28, 1981).

Because a motion by defense counsel to be relieved was not a preliminary plea as contemplated by La. Code Crim. Proc. Ann. art. 580 that interrupted the La. Code Crim. Proc. Ann. art. 578(2) two-year period of limitation in which the State could commence a trial in a non-capital felony case, the charges had to be dismissed. State v. Carr, 271 So. 2d 871, 1973 La. LEXIS 5453 (Jan. 9, 1973).

Defendant was charged with possession of narcotics, but the charge was nolle prossed, he was recharged with the same offense; and the court quashed the charge by prescription, and defendant was charged with the same offense for a third time; former La. Rev. Stat. Ann. §§ 15:277, 15:279 (now La. Code Crim. Proc. Ann. arts. 592, 596) provided that a sustained motion to quash did not properly present a plea of former jeopardy or autrefois acquit because the defendant had never been brought to trial; thus, the State’s third bill was proper under former La. Rev. Stat. Ann. § 15:8 (now La. Code Crim. Proc. Ann. art. 578) because the filing of a bill of information before an offense had prescribed by one year had the effect of interrupting prescription. State v. Latil, 231 LA. 551, 92 So. 2d 63, 1956 La. LEXIS 1553 (May 7, 1956).

•• Speedy Trial

••• General Overview. — Where defendant filed a motion to quash the bill of information on the grounds that his right to a speedy trial was violated because the State failed to meet its burden of proof that the delay in prosecuting defendant was due to defendant’s request for a continuance, the State could not prosecute defendant for vehicular homicide; an oral motion to suspend the prescriptive period was unenforceable. State v. Dorignac, 729 So. 2d 175, 1999 La. App. LEXIS 496 (Mar. 3, 1999), remanded by La. 99-0938, 747 So. 2d 1110, 1999 La. LEXIS 2924 (La. Sept. 24, 1999).

Defendant’s motion to quash the indictment should have been granted because defendant was not brought to trial within one year after his conviction was reversed and it was three years since his indictment; defendant’s motion to quash was really a motion for a speedy trial which did not toll the limitations period. State v. Lonigan, 298 So. 2d 739, 1974 La. LEXIS 3879 (June 10, 1974).

••• Constitutional Right. — Defendant was arrested in August 1996, and after the dismissal of a first indictment, the state’s second-degree murder charge, brought in 2002, was quashed. State v. Van Dyke, 856 So. 2d 187, 2003 La. App. LEXIS 2643 (Oct. 1, 2003), writ denied by La. 2003-2777, 867 So. 2d 689, 2004 La. LEXIS 552 (La. Feb. 13, 2004).

Where defendant’s initial charges of possession of heroin were continuously delayed by the State, which thereafter entered a nolle prosequi and then re-instituted the charges, and again sought delays and continuances, defendant’s right to a speedy trial under La. Const. art. I, § 16 and U.S. Const. art. XIV was violated, based on an evaluation of the Barker factors; although defendant was brought to trial within 24 months, excluding interruptions, which was in compliance with La. Code Crim. Proc. Ann. art. 578, the constitutional speedy trial period was based on the individual circumstances of the case, rather than a set time period for bringing defendant to trial. State v. Harris, 857 So. 2d 16, 2003 La. App. LEXIS 2527 (Sept. 10, 2003).

••• Excludable Time Periods. — Where the State did not keep itself apprised of the Texas extradition proceedings, and did not demand that defendant be returned to Louisiana after the Texas judge granted extradition, the State was not entitled to a tolling of the two year prescriptive period to bring defendant to trial. State v. Bobo, 872 So. 2d 1052, 2004 La. LEXIS 1448 (Apr. 30, 2004).

Defendant’s guilty plea to attempted first degree murder suspended the running of the La. Code Crim. Proc. Ann. art. 578 time limitation for commencing trial in the manner that a motion to quash or other preliminary plea would have done pursuant to La. Code Crim. Proc. Ann. art. 580; hence, after the order vacating defendant’s guilty plea became final, the State had two years less the time that ran before the plea in order to commence trial. State v. Allen, 871 So. 2d 1097, 2004 La. LEXIS 1332 (Apr. 23, 2004).

Defendant was not deprived of his right to a speedy trial, and the trial court did not err in not granting defendant’s motion to quash the bill of information, where the record did not indicate that the state knew, or should have known, that defendant was being held in custody in another parish for federal authorities. State v. Quinones, 864 So. 2d 824, 2003 La. App. LEXIS 3692 (Dec. 30, 2003).

Trial court’s granting of defendant’s motion to quash was improper where defendant’s speedy trial right was not violated; under La. Code Crim. Proc. Ann. art. 578, the state had two years after instigation of charge to bring defendant to trial, and where the original bill of information was filed on June 25, 2002, the motion to quash was granted on January 10, 2003, only six and one-half months later. State v. Keller, 859 So. 2d 743, 2003 La. App. LEXIS 2863 (Oct. 1, 2003).

Where defendant’s motion to recuse the district attorney’s office was a “preliminary plea” that suspended the time for commencing a trial, the trial court erroneously granted a motion to quash before the time had run. State v. Vincent, 843 So. 2d 1174, 2003 La. App. LEXIS 796 (Apr. 2, 2003).

Trial court properly denied defendant’s motion to quash the bill of information based on the argument that the state had failed to timely commence defendant’s trial, since defendant’s request for a continuance was a “suspension” and had the effect of granting the state a one-year extension in which to commence trial under La. Code Crim. Proc. Ann. art. 580. State v. Jenkins, 846 So. 2d 778, 2002 La. App. LEXIS 4261 (Feb. 12, 2002).

Trial court was correct in its refusal to quash a bill of information on a claim of failure to timely prosecute the matter because the record showed that the two year time limitation established by La. Code Crim. Proc. Ann. art. 578 for prosecution of defendant on a felony charge of conspiracy to distribute cocaine was interrupted by the numerous motions filed by various defense attorneys, which under La. Code Crim. Proc. Ann. art. 579(B) suspended the running of time until the interruptions no longer existed; in addition, the trial was set to commence within a year after the trial court’s ruling on defendant’s last motions as required by La. Code Crim. Proc. Ann. art. 580. State v. Woodard, 799 So. 2d 701, 2001 La. App. LEXIS 2429 (Oct. 31, 2001).

When a defendant files a preliminary plea in the prosecution of a felony such as a motion for continuance, the two-year time period established by La. Code Crim. Proc. Ann. art. 578 is suspended by application of La. Code Crim. Proc. Ann. art. 580; furthermore, the prescriptive period is suspended when the preliminary motion is filed, not when it is ruled upon by the trial court. State v. Woodard, 799 So. 2d 701, 2001 La. App. LEXIS 2429 (Oct. 31, 2001).

Trial court erred in granting defendant’s motion to quash on the basis that the State failed to bring defendant to trial within the two-year limitation; defendant’s motions to suppress became preliminary pleas, suspending the running of prescription. State v. Oliver, 786 So. 2d 317, 2001 La. App. LEXIS 936 (May 9, 2001).

In a suit to determine whether the trial was commenced within the time limits of La. Code Crim. Proc. Ann. art. 578, defendant’s filing of a motion to suppress suspended the La. Code Crim. Proc. Ann. art. 578 because defendant’s motion suspended the one-year period of limitation under La. Code Crim. Proc. Ann. art 580. State v. Brent, 775 So. 2d 565, 2000 La. App. LEXIS 2972 (Nov. 29, 2000).

Defendant’s contention that his criminal trial was not commenced in a timely fashion, that is, more than two years after the original bill of information was filed, was rejected on appeal where the burden, which had shifted to the State to establish either an interruption or a suspension in the time limit, was met in that defendant’s pro-se motion to quash the bill of information suspended the running of time until trial, when the motion was abandoned. State v. Craig, 747 So. 2d 604, 1999 La. App. LEXIS 2337 (Aug. 18, 1999).

While La. Code Crim. Proc. Ann. art. 578 requires the State to commence trial within two years from the date of indictment or filing of a bill of information, a motion for a continuance filed by a defendant is a preliminary plea under La. Code Crim. Proc. Ann. art 580, which suspends the running of the prescriptive period. State v. Watts, 738 So. 2d 628, 1999 La. App. LEXIS 1481 (May 19, 1999).

Where defendant had requested continuances that resulted in 243 days of suspension of the speedy trial period under La. Code Crim. Proc. Ann. art. 578, defendant’s indictment should not have been quashed on speedy trial grounds because the State still had time in which to commence trial. State v. Watts, 738 So. 2d 628, 1999 La. App. LEXIS 1481 (May 19, 1999).

Interruption of the time period for a speedy trial occurred when a defendant failed to appear for trial, and resumed running once the defendant reappeared, making the trial within two years required under La. Code Crim. Proc. Ann. art. 578, even though five years had passed since defendant’s arrest. State v. Patterson, 737 So. 2d 222, 1999 La. App. LEXIS 1504 (May 12, 1999), writ denied by La. 99-1988, 749 So. 2d 672, 1999 La. LEXIS 3225 (La. Nov. 19, 1999).

Defendant appealed his conviction of possession of stolen property claiming he was denied his right to a speedy trial; the minute entries indicated defendant was notified in court to appear, and defendant subsequently did not appear, so that the time limitations of La. Code Crim. Proc. Ann. art. 578 were interrupted. State v. Patterson, 737 So. 2d 222, 1999 La. App. LEXIS 1504 (May 12, 1999), writ denied by La. 99-1988, 749 So. 2d 672, 1999 La. LEXIS 3225 (La. Nov. 19, 1999).

Bill of information charging an individual with felony theft, a violation of La. Rev. Stat. Ann. § 14:67 was properly quashed because the prosecution failed to demonstrate any exempted time periods that permitted the failure to commence trial within two years of the date of the information as required by La. Code Crim. Proc. Ann. art. 578. State v. McDonald, 718 So. 2d 542, 1998 La. App. LEXIS 2436 (Aug. 19, 1998).

Trial court improperly granted defendants’ motion to quash because the State’s limitation period in which to begin trial started anew when defendants failed to appear for an arraignment and bench warrants were issued for their arrest. State v. Mack, 716 So. 2d 137, 1998 La. App. LEXIS 1641 (June 24, 1998).

Defendant’s repeated oral motions in open court for continuances, either solely or jointly with the state, waived the requirement of La. Code Crim. Proc. Ann. art. 707 for a written motion, and suspended the two-year prescriptive period under La. Code Crim. Proc. Ann. art. 578(2), for the commencement of trial after the institution of prosecution. State v. Jones, 620 So. 2d 341, 1993 La. App. LEXIS 2020 (May 25, 1993).

Defendant’s motion to quash was properly denied when the time limit for prosecution on his indictment for murder was tolled by his pending motion to suppress evidence. State v. Burge, 515 So. 2d 494, 1987 La. App. LEXIS 10395 (Oct. 14, 1987), writ of certiorari denied by 532 So. 2d 112, 1988 La. LEXIS 2136 (La. 1988).

Defendant’s conviction for theft of property having a value of over $ 500 in violation of La. Rev. Stat. Ann. § 14:67 was affirmed although the State failed to commence trial within two years the State carried its burden of proof in establishing an interruption of the prescriptive period established by La. Code Crim. Proc. Ann. art. 578. State v. Robins, 479 So. 2d 612, 1985 La. App. LEXIS 10264 (Nov. 19, 1985).

Trial court erred in denying defendant’s motion to quash the indictment based on the expiration of the two year statute of limitation between the State’s initiation of prosecution against defendant for simple burglary and the date of trial; the period during which defense counsel filed a motion to withdraw and new counsel was obtained did not toll the two year statute of limitation for purposes of bringing defendant to trial because the motion to withdraw did not affect the State’s efforts to prosecute. State v. Garbo, 442 So. 2d 685, 1983 La. App. LEXIS 9631 (Nov. 22, 1983).

The court granted a defendant’s motion to quash the bill of information charging him with burglary where the State failed to carry its burden of demonstrating an interruption of the time period established by La. Code Crim. Proc. Ann. art. 578. State v. Jones, 443 So. 2d 639, 1983 La. App. LEXIS 10055 (Nov. 9, 1983).

The trial court erred, when denying defendant’s motion to quash his prosecution for escape, because the trial did not begin within two years of instituting prosecution pursuant to La. Code Crim. Proc. Ann. art. 578; the State was required to show what efforts it made to secure defendant’s return from Texas once it learned he was incarcerated there. State v. McMillin, 388 So. 2d 381, 1980 La. LEXIS 8456 (Sept. 10, 1980).

Where defendant charged with escape served on the district attorney a motion for a bill of particulars and a motion to quash the information, but did not file either motion, the service of the motions did not interrupt the period of prescription. State v. Miller, 263 LA. 138, 267 So. 2d 550, 1972 La. LEXIS 5829 (Oct. 4, 1972).

Although defendant was recaptured approximately two hours after he escaped, the escape interrupted the period which the state had to try defendant for murder after his first conviction was reversed on appeal, and the period started anew on the date of defendant’s escape. State v. Montgomery, 257 LA. 461, 242 So. 2d 818, 1970 La. LEXIS 3409 (Nov. 9, 1970).

••• Statutory Right. — Court was unable to find that defendant’s right to a speedy trial was denied; while the delay between the filing of the original bill of information and defendant’s trial was significant, that delay was the result of some factors beyond the control of either defendant or the State, such as the death of original defense counsel and the retention of new counsel, as well as delays initiated by the defense through requests for continuances and withdrawal of his original plea and the collapse of the plea bargain agreement negotiations. State v. Alexander, 875 So. 2d 853, 2004 La. App. LEXIS 1518 (May 19, 2004), writ denied by La. 2004-1063, 883 So. 2d 1007, 2004 La. LEXIS 2749 (La. Oct. 1, 2004).

Where the State did not keep itself apprised of the Texas extradition proceedings, and did not demand that defendant be returned to Louisiana after the Texas judge granted extradition, the State was not entitled to a tolling of the two year prescriptive period to bring defendant to trial. State v. Bobo, 872 So. 2d 1052, 2004 La. LEXIS 1448 (Apr. 30, 2004).

Where defendant was charged on July 17, 2001, with an aggravated battery committed on June 2, 2001, and defendant’s trial was commenced on February 3, 2003, well within the two-year time period allowed, to the extent that defendant’s motions to quash asserting his right to a speedy trial were based on La. Code Crim. Proc. Ann. art. 578(2), they were properly denied by the trial court. State v. Odom, 878 So. 2d 582, 2004 La. App. LEXIS 775 (Apr. 2, 2004), writ denied by La. 2004-1105, 883 So. 2d 1026, 2004 La. LEXIS 3026 (La. Oct. 8, 2004).

Defendant was not deprived of his right to a speedy trial, and the trial court did not err in not granting defendant’s motion to quash the bill of information, where the record did not indicate that the state knew, or should have known, that defendant was being held in custody in another parish for federal authorities. State v. Quinones, 864 So. 2d 824, 2003 La. App. LEXIS 3692 (Dec. 30, 2003).

State did not meet its heavy burden to show an interruption of the time limitations in accordance with La. Code Crim. Proc. Ann. art. 579(A)(2) because the record did not reflect that the individual’s absence from the state was to avoid detection, apprehension, or prosecution; therefore, the two-year limitation provided in La. Code Crim. Proc. Ann. art. 578(2) controlled, and the trial judge was correct in granting the individual’s notion to quash the bill of information. State v. Carcamo, 860 So. 2d 220, 2003 La. App. LEXIS 2950 (Oct. 28, 2003).

Where defendant defendant’s 1996 indictment for first degree murder was quashed by the trial court, but in 2002, based on the same underlying offense, the State brought a second indictment, charging defendant with second degree murder, the trial court erred in calculating the time delay for commencement of trial, from the date of the original indictment, and quashing the second indictment, because the dismissal of the first indictment was the result of that indictment being quashed, and the State had two years from the filing of the second degree murder charge, to bring defendant to trial. State v. Van Dyke, 856 So. 2d 187, 2003 La. App. LEXIS 2643 (Oct. 1, 2003), writ denied by La. 2003-2777, 867 So. 2d 689, 2004 La. LEXIS 552 (La. Feb. 13, 2004).

Defendant was arrested in August 1996, and after the dismissal of a first indictment, the State’s second degree murder charge, brought in 2002, was quashed, thus, defendant was incarcerated for six years and five months, but the record established severe problems in obtaining, retaining, and funding qualified counsel for defendant, that the vast majority of the delays, continuances for trial, and for hearings on pretrial motions, were attributable to the defense, that defendant failed to proffer what a purported eyewitness, who had died, would have testified to, and therefore, defendant’s statutory and constitutional rights to speedy trial were not violated, and the trial court’s order was reversed. State v. Van Dyke, 856 So. 2d 187, 2003 La. App. LEXIS 2643 (Oct. 1, 2003), writ denied by La. 2003-2777, 867 So. 2d 689, 2004 La. LEXIS 552 (La. Feb. 13, 2004).

Where defendant’s initial charges of possession of heroin were continuously delayed by the State, which thereafter entered a nolle prosequi and then re-instituted the charges, and again sought delays and continuances, defendant’s right to a speedy trial under La. Const. art. I, § 16 and U.S. Const. art. XIV was violated, based on an evaluation of the Barker factors; although defendant was brought to trial within 24 months, excluding interruptions, which was in compliance with La. Code Crim. Proc. Ann. art. 578, the constitutional speedy trial period was based on the individual circumstances of the case, rather than a set time period for bringing defendant to trial. State v. Harris, 857 So. 2d 16, 2003 La. App. LEXIS 2527 (Sept. 10, 2003).

Trial court abused its discretion in granting defendant’s motion to quash the bill of information when the 15-month delay did not constitute a violation of defendant’s right to a speedy trial, because given the charge in question was a non-capital felony, possession of marijuana, second offense, La. Code Crim. Proc. Ann. art. 578 required that the State bring defendant to trial within two years from the date of the bill of information. State v. Santiago, 853 So. 2d 671, 2003 La. App. LEXIS 2191 (July 23, 2003).

Where the State had seven months in which to try defendant under an original indictment, and had a valid reason for the superseding indictment, filing of the superseding indictment was not for the purpose of circumventing the time limitation to commence the trial, and trial court did not err in denying defendant’s motion to quash. State v. Freeman, 850 So. 2d 1088, 2003 La. App. LEXIS 2144 (July 16, 2003), writ denied by La. 2003-2466, 865 So. 2d 740, 2004 La. LEXIS 417 (La. Feb. 6, 2004).

Of the 34 continuances in defendant’s case, only seven were documented as attributable to the state, the delay in the case resulted primarily from defendant’s failure to appear in court, and the failure to effect service on defendant was entirely attributable to defendant; thus, the state was correct that prescription was interrupted under La. Code Crim. Proc. Ann. art. 579, the case had not prescribed under La. Code Crim. Proc. Ann. art. 578(2), the motion to quash was reversed, and the state could commence defendant’s trial for possession of cocaine, in violation of La. Rev. Stat. Ann. § 40:967(C), pursuant to the time limitations in La. Code Crim. Proc. Ann. arts. 582 and 583. State v. Causey, 844 So. 2d 1076, 2003 La. App. LEXIS 1098 (Apr. 9, 2003).

District attorney had the discretion to dismiss a charge of attempted second degree murder against defendant, and thereafter reinstate it, pursuant to La. Code Crim. Proc. Ann. arts. 61, 62, and 691, and where the two-year period of La. Code Crim. Proc. Ann. arts. 578 and 579 from the time of filing the bill of information to the time of trial had not expired, including calculations for continuances requested by the state and failed appearances by defendant, the matter was not violative of defendant’s rights and there was no justification for granting his motion to quash. State v. Carter, 839 So. 2d 390, 2003 La. App. LEXIS 152 (Jan. 29, 2003).

Defendant’s motion to quash was granted because the two-year period of limitation for the commencement of trial pursuant to La. Code Crim. Proc. Ann. art. 578(2) had passed; the period of limitation was not interrupted as provided by La. Code Crim. Proc. Ann. art. 579(A)(3); while defendant did not appear at trial on the first scheduled date, defense counsel claimed that they were told they did not need to appear because of a scheduling conflict, and defendant appeared at what was thought to be the next trial date within the limitations period, when they discovered that the case was not on the docket, plus no bench warrant had ever been issued for defendant’s arrest for failure to appear. State v. Ward, 830 So. 2d 1135, 2002 La. App. LEXIS 3458 (Nov. 13, 2002).

La. Code Crim. Proc. Ann. art. 578(1) confers upon a defendant a right to a speedy trial, which must be raised before trial by filing a motion to quash. State v. M.M., 802 So. 2d 43, 2001 La. App. LEXIS 1932 (Aug. 29, 2001), writ denied by La. 2001-3370, 826 So. 2d 1121, 2002 La. LEXIS 2934 (La. Oct. 4, 2002).

La. Code Crim. Proc. Ann. art. 578(2) provides for a two-year time limitation within which trial of a defendant accused of a non-capital felony must be commenced. State v. Guy, 775 So. 2d 454, 2000 La. App. LEXIS 2010 (July 19, 2000), writ denied by La. 2000-3068, 795 So. 2d 1205, 2001 La. LEXIS 2478 (La. Aug. 31, 2001).

Applicable period for bringing defendant to trial on the charge of second degree murder was two years, pursuant to La. Code Crim. Proc. Ann. art. 578(2). State v. Blazio, 756 So. 2d 606, 2000 La. App. LEXIS 695 (Mar. 15, 2000).

While La. Code Crim. Proc. Ann. art. 578 requires the State to commence trial within two years from the date of indictment or filing of a bill of information, a motion for a continuance filed by a defendant is a preliminary plea under La. Code Crim. Proc. Ann. art 580, which suspends the running of the prescriptive period. State v. Watts, 738 So. 2d 628, 1999 La. App. LEXIS 1481 (May 19, 1999).

Where defendant had requested continuances that resulted in 243 days of suspension of the speedy trial period under La. Code Crim. Proc. Ann. art. 578, defendant’s indictment should not have been quashed on speedy trial grounds because the State still had time in which to commence trial. State v. Watts, 738 So. 2d 628, 1999 La. App. LEXIS 1481 (May 19, 1999).

La. Code Crim. Proc. Ann. art. 572 required that the trial in a felony case commence within four years where the felony was not necessarily punishable by imprisonment at hard labor, and La. Code Crim. Proc. Ann. art. 578 provided that a trial must commence no later than two years from the date of institution of the prosecution where these time periods had not been surpassed in the case. State v. Gray, 766 So. 2d 550, 1998 La. App. LEXIS 3972 (Oct. 21, 1998).

Where the State failed to prosecute a defendant on a drug charge for more than two years as required by La. Code Crim. Proc. Ann. art. 578, the indictment against defendant was quashed because the State did not meet its burden to show interruption of the limitations period under La. Code Crim. Proc. Ann. art. 579 in that there was no proof that defendant failed to appear in court per actual notice or to show that he fled the state to avoid prosecution. State v. Manuel, 720 So. 2d 395, 1998 La. App. LEXIS 2943 (Oct. 14, 1998).

Defendant’s conviction of possession of a firearm by a convicted felon was affirmed; trial court did not err in denying defendant’s motion to quash the information based upon the failure to commence trial within the two year time limit provided for under La. Code Crim. Proc. Ann. art. 578(2) because under La. Code Crim. Proc. Ann. art. 579, the time limit was interrupted by defendant’s failure to appear at trial. State v. King, 720 So. 2d 103, 1998 La. App. LEXIS 2804 (Oct. 7, 1998).

Defendant’s motion to quash a firearm count was properly granted because once the charge was severed from a cocaine charge, the State did not timely commence trial on the charge within two years of the institution of the prosecution as required by La. Code Crim. Proc. Ann. art. 578. State v. Johnson, 713 So. 2d 579, 1998 La. App. LEXIS 1224 (Apr. 22, 1998).

Time periods within which trial was to have commenced were not surpassed where, even though 15 months elapsed between institution of prosecution and the grant of defendant’s motion to quash, the State had upset only two of the seven scheduled trial dates and had not attempted to circumvent the time limits. State v. DeRouen, 678 So. 2d 39, 1996 La. App. LEXIS 1352 (June 26, 1996).

Defendant’s crack cocaine conviction and sentence were proper where his trial delay was caused by his continual failure to appear in court. State v. Johnson, 622 So. 2d 845, 1993 La. App. LEXIS 2660 (Aug. 3, 1993).

104-day delay from the granting of defendant’s motion for a change of venue until the record was finally received in the new venue was considered a sufficient cause for interruption of the two-year period for commencing a felony trial under La. Code Crim. Proc. Ann. art. 578(2). State v. Rome, 616 So. 2d 1360, 1993 La. App. LEXIS 1496 (Apr. 7, 1993), reversed by, dismissed by La. 93-1221, 630 So. 2d 1284, 1994 La. LEXIS 188 (La. Jan. 14, 1994).

Prosecution failed to demonstrate that the defendant remained outside the jurisdiction after he was released from federal custody for the purpose of avoiding prosecution pursuant to La. Code Crim. Proc. Ann. art. 579; thus, the two year year prescriptive period under La. Code Crim. Proc. Ann. art. 578 had passed. State v. Bradshaw, 571 So. 2d 715, 1990 La. App. LEXIS 2857 (Dec. 5, 1990).

Defendant’s oral motion to quash the murder charges against did not comply with statutory requirements, therefore, he waived any right he may have had to complain about the state’s lack of compliance with the time limitations imposed by La. Code Crim. Proc. Ann. art. 578. State v. Peters, 546 So. 2d 557, 1989 La. App. LEXIS 1311 (June 20, 1989).

Defendant was ordered discharged from custody where the State failed to try him within the time mandated by La. Code Crim. Proc. Ann. art. 578(2) for non-capital felonies. State v. Dartez, 538 So. 2d 739, 1989 La. App. LEXIS 157 (Feb. 8, 1989), writ of certiorari denied by 540 So. 2d 335, 1989 La. LEXIS 800 (La. 1989).

Offense charged in the original indictment or information determined the applicable statutory time limits; the original information was for a misdemeanor, and the trial court correctly granted the motion to quash pursuant to La. Code Crim. Proc. Ann. art. 578. State v. Hebert, 524 So. 2d 120, 1988 La. App. LEXIS 494 (Apr. 12, 1988).

Defendant’s motion to quash was properly denied when the time limit for prosecution on his indictment for murder was tolled by his pending motion to suppress evidence. State v. Burge, 515 So. 2d 494, 1987 La. App. LEXIS 10395 (Oct. 14, 1987), writ of certiorari denied by 532 So. 2d 112, 1988 La. LEXIS 2136 (La. 1988).

Where defendant’s trial commenced a year and one week after his arrest for driving while intoxicated in violation of La. Rev. Stat. Ann. § 14:98, after he filed a motion pursuant to La. Code Crim. Proc. Ann. art. 535 to quash the prosecution as untimely under La. Code Crim. Proc. Ann. art. 578, the State had a heavy burden to show a legal cause for delay under La. Code Crim. Proc. Ann. arts. 579 or 580, which it failed to do, and the conviction was reversed in accordance with La. Code Crim. Proc. Ann. art. 581. State v. Whalen, 470 So. 2d 546, 1985 La. App. LEXIS 9744 (May 29, 1985).

Under La. Code Crim. Proc. Ann. art. 61, the district attorney had entire charge and control of defendant’s armed robbery prosecution, and his delay in commencing defendant’s prosecution until after he had served time for a crime in a neighboring state did not abridge the limits of La. Code Crim. Proc. Ann. arts. 572 and 578 regarding timely commencement of his prosecution and trial. State v. Murphy, 463 So. 2d 812, 1985 La. App. LEXIS 8031 (Jan. 23, 1985), writ of certiorari denied by 468 So. 2d 570, 1985 La. LEXIS 8722 (La. 1985).

Where the state failed to bring defendant to trial within one year of filing the information as required under La. Code Crim. Proc. Ann. art. 578 and failed to illustrate that defendant intentionally attempted to avoid prosecution, the charges brought against defendant were dismissed accordingly. State v. Nations, 420 So. 2d 967, 1982 La. LEXIS 12265 (Oct. 18, 1982).

Defendant’s motion to quash his indictment for armed robbery should have been granted by the trial court where the State was attempting to begin trial more than two years after the institution of prosecution where he was indicted in 1976 and not arrested until 1981; the State failed to carry its burden of showing that the two-year limitations on trial established in La. Code Crim. Proc. Ann. art. 578 had been interrupted or suspended. State v. Williams, 414 So. 2d 767, 1982 La. LEXIS 11000 (May 17, 1982).

Misdemeanor speeding prosecution against defendant was dismissed because more than two years elapsed between its commencement and its trial; defendant’s failure to appear for a scheduled court date did not interrupt the one-year prescription period of La. Code Crim. Proc. Ann. art. 578. Baton Rouge v. Wheat, 377 So. 2d 1234, 1979 La. LEXIS 7619 (Dec. 19, 1979).

Where defendant charged with escape served on the district attorney a motion for a bill of particulars and a motion to quash the information, but did not file either motion, the service of the motions did not interrupt the period of prescription. State v. Miller, 263 LA. 138, 267 So. 2d 550, 1972 La. LEXIS 5829 (Oct. 4, 1972).

• Double Jeopardy

•• Attachment Jeopardy. — Double jeopardy did not attach to the defendant’s first trial which was dismissed because in the first trial the case was never submitted or adjudicated; no evidence was presented, no witnesses were presented and the decision to dismiss the charges was based on the fact that the state was ready for trial that day. State v. Maurice, 686 So. 2d 58, 1996 La. App. LEXIS 2910 (Dec. 4, 1996), writ of certiorari denied by La. 97-0400, 692 So. 2d 396, 1997 La. LEXIS 1677 (La. Mar. 27, 1997).

• Jurisdiction & Venue

•• General Overview. — State did not meet its burden of showing that it could not try the case within the two-year period because there were other eyewitnesses available and a material witness; in addition, one of the material eyewitness was located prior to the expiration of the two-year period and no reason was advanced as to why defendant was not brought to trial immediately. State v. Driever, 347 So. 2d 1132, 1977 La. LEXIS 6273 (July 1, 1977).

Defendant’s motion to quash the indictment should have been granted because defendant was not brought to trial within one year after his conviction was reversed and it was three years since his indictment; defendant’s motion to quash was really a motion for a speedy trial which did not toll the limitations period. State v. Lonigan, 298 So. 2d 739, 1974 La. LEXIS 3879 (June 10, 1974).

• Trials

•• Burdens of Proof

••• Prosecution. — “Indifference” by a criminal defendant, who has an attorney of record, whose correct number is listed in the telephone directory, and who does not otherwise attempt to avoid detection and service at a given addresses, is not sufficient to prevent the La. Code Crim. Proc. Ann. art. 578 period of limitation from running anew after interruption by a bench warrant; such a defendant may be as “indifferent” as he chooses because the responsibility or burden is to respond to the authority of the arresting officer or to appear when ordered to do so, and that responsibility or burden is on the State to have such defendant’s case placed back on the court docket for trial or to have the bench warrant served, or to show, on the hearing of a motion to quash, that it made reasonable, although unsuccessful, efforts to contact or serve the warrant on the defendant, so as to allow the conclusion that defendant had been avoiding the state’s reasonable attempts to locate and serve or arrest him. State v. Buckley, 839 So. 2d 1193, 2003 La. App. LEXIS 617 (Mar. 6, 2003).

Once the accused shows that the state has failed to bring him to trial within the time periods specified by La. Code Crim. Proc. Ann. art. 578, the state bears a heavy burden of demonstrating that either an interruption or a suspension of the time limit tolled prescription. State v. Buckley, 839 So. 2d 1193, 2003 La. App. LEXIS 617 (Mar. 6, 2003).

Period of limitation in La. Code Crim. Proc. Ann. art. 578 begins to run anew when the state knows or should know of a criminal defendant’s whereabouts, where the defendant can be served or arrested, after the period of limitation has run on its face, the burden of proving, on the hearing of a motion to quash, and the duration of any interruption of the period is on the state; this burden can be met by evidence that defendant was attempting to avoid detection and service at given addresses or that the State had made reasonable, though unsuccessful, efforts to locate defendant at addresses he had given. State v. Buckley, 839 So. 2d 1193, 2003 La. App. LEXIS 617 (Mar. 6, 2003).

•• Defendant’s Rights

••• Right to Speedy Trial. — Defendant’s guilty plea did not serve to interrupt the La. Code Crim. Proc. Ann. art. 578 time limitation for commencing trial pursuant to La. Code Crim. Proc. Ann. art. 579(A) because the guilty plea, which occurred after negotiations with the State, did not result from a cause beyond the control of the State. State v. Allen, 871 So. 2d 1097, 2004 La. LEXIS 1332 (Apr. 23, 2004).

Defendant’s guilty plea to attempted first degree murder suspended the running of the La. Code Crim. Proc. Ann. art. 578 time limitation for commencing trial in the manner that a motion to quash or other preliminary plea would have done pursuant to La. Code Crim. Proc. Ann. art. 580; hence, after the order vacating defendant’s guilty plea became final, the State had two years less the time that ran before the plea in order to commence trial. State v. Allen, 871 So. 2d 1097, 2004 La. LEXIS 1332 (Apr. 23, 2004).

Where defendant was charged on July 17, 2001, with an aggravated battery committed on June 2, 2001, and defendant’s trial was commenced on February 3, 2003, well within the two-year time period allowed, to the extent that defendant’s motions to quash asserting his right to a speedy trial were based on La. Code Crim. Proc. Ann. art. 578(2), they were properly denied by the trial court. State v. Odom, 878 So. 2d 582, 2004 La. App. LEXIS 775 (Apr. 2, 2004), writ denied by La. 2004-1105, 883 So. 2d 1026, 2004 La. LEXIS 3026 (La. Oct. 8, 2004).

Reversal of defendant’s conviction and sentence for possession of cocaine with intent to distribute was improper as defendant failed to show sufficient prejudice to prove that his right to a speedy trial was violated, the presumptively prejudicial 21-month delay between the filing of the original bill of information and the denial of defendant’s motion to quash the second bill of information was promoted by legitimate reasons, and the State did not violate any statutory time limits. State v. Love, 847 So. 2d 1198, 2003 La. LEXIS 1618 (May 23, 2003).

In Barker v. Wingo, the United States Supreme Court identified four factors to determine whether a particular defendant had been deprived of his right to a speedy trial, namely: (1) the length of delay; (2) the reason for the delay; (3) the defendant’s assertion of his right; and (4) the prejudice to the defendant. State v. Buckley, 839 So. 2d 1193, 2003 La. App. LEXIS 617 (Mar. 6, 2003).

Where the record indicated defendant received actual notice of his court date and did not appear, any delay that occurred in beginning the trial was attributable to defendant himself and his constitutional speedy trial rights had not been violated. State v. Buckley, 839 So. 2d 1193, 2003 La. App. LEXIS 617 (Mar. 6, 2003).

Once the accused shows that the state has failed to bring him to trial within the time periods specified by La. Code Crim. Proc. Ann. art. 578, the state bears a heavy burden of demonstrating that either an interruption or a suspension of the time limit tolled prescription. State v. Buckley, 839 So. 2d 1193, 2003 La. App. LEXIS 617 (Mar. 6, 2003).

La. Code Crim. Proc. Ann. arts. 578 and 579(B) state that prescription begins, in speedy trial issues, anew from the date the cause of the interruption no longer exists. State v. Buckley, 839 So. 2d 1193, 2003 La. App. LEXIS 617 (Mar. 6, 2003).

Period of limitation in La. Code Crim. Proc. Ann. art. 578 begins to run anew when the state knows or should know of a criminal defendant’s whereabouts, where the defendant can be served or arrested, after the period of limitation has run on its face, the burden of proving, on the hearing of a motion to quash, and the duration of any interruption of the period is on the state; this burden can be met by evidence that defendant was attempting to avoid detection and service at given addresses or that the State had made reasonable, though unsuccessful, efforts to locate defendant at addresses he had given. State v. Buckley, 839 So. 2d 1193, 2003 La. App. LEXIS 617 (Mar. 6, 2003).

Defendant’s second trial was timely under La. Code Crim. Proc. Ann. art. 578, which set forth the time limitations for bringing a defendant to trial, where (1) because the court found that defendant’s recusal motion seemed to be of the same genera as a motion to quash, it was covered by La. Code Crim. Proc. Ann. art. 580, given that both motions were motions from which a state could appeal pursuant to La. Code Crim. Proc. Ann. art. 912(B), and (2) accordingly, the state was required to retry defendant within one year of the recusal motion, which it did. State v. McDonald, 838 So. 2d 128, 2003 La. App. LEXIS 221 (Feb. 5, 2003), writ denied by La. 2003-0807, 855 So. 2d 758, 2003 La. LEXIS 3033 (La. Oct. 17, 2003).

Juvenile defendant’s case, which had been improperly removed to the district court, was not timely tried once in district court, because it took nearly three years from the grand jury indictment until trial. State v. Erven, 830 So. 2d 368, 2002 La. App. LEXIS 3189 (Oct. 23, 2002).

The Bill of Information against a habeas corpus petitioner was filed in August 1995; therefore institution of the trial in July of 1997 was within the two year period allowed under Louisiana law. Desalvo v. Cain, 2002 U.S. Dist. LEXIS 13456 (July 16, 2002).

Trial court properly denied defendant’s motion to quash the bill of information based on the argument that the state had failed to timely commence defendant’s trial, since defendant’s request for a continuance was a “suspension” and had the effect of granting the state a one-year extension in which to commence trial under La. Code Crim. Proc. Ann. art. 580. State v. Jenkins, 846 So. 2d 778, 2002 La. App. LEXIS 4261 (Feb. 12, 2002).

Where defendant filed several motions for continuances that precluded a retrial within one year of the mistrial in his original criminal trial, defendant waived the time limitation for bringing the matter to trial. State v. Keating, 772 So. 2d 740, 2000 La. App. LEXIS 2489 (Oct. 18, 2000), writ denied by La. 2000-3150, 799 So. 2d 494, 2001 La. LEXIS 4049 (La. Oct. 12, 2001).

A defendant charged with fourth offense of driving while intoxicated was entitled to a hearing on his motion to quash his bill of information for the alleged violation of his statutory speedy trial rights under La. Code Crim. Proc. Ann. art. 578, because the State needed to sustain its burden of demonstrating that either a ground of interruption under La. Code Crim. Proc. Ann. art. 579 or of suspension under La. Code Crim. Proc. Ann. art. 580 existed to justify the delay of trial. State v. Morris, 755 So. 2d 205, 2000 La. LEXIS 381 (Feb. 18, 2000).

Where defendant was charged in an indictment with possession with intent to distribute Valium, the denial of defendant’s motion to quash the indictment for failure to timely commence trial within two years of the institution of prosecution under La. Code Crim. Proc. Ann. art. 578 was proper; the two-year period was suspended under La. Code Crim. Proc. Ann. art. 580 when defendant filed motions to suppress evidence and to quash. State v. Murray, 731 So. 2d 480, 1999 La. App. LEXIS 794 (Mar. 31, 1999).

Where defendant was charged in an amended indictment with possession with intent to distribute Valium, the denial of defendant’s motion to quash the indictment for failure to timely commence trial within two years of the institution of prosecution under La. Code Crim. Proc. Ann. art. 578 was proper; the amended indictment and new bill were filed within the six-year limitation required by La. Code Crim. Proc. Ann. art. 572 for felonies punishable by imprisonment at hard labor. State v. Murray, 731 So. 2d 480, 1999 La. App. LEXIS 794 (Mar. 31, 1999).

Trial court erred by denying defendant’s motion to quash a bill of information based upon the State’s failure to bring him to trial within the time limitation of La. Code Crim. Proc. Ann. art. 578, which provided that the State had to bring defendant to trial within two years of the institution of prosecution for a felony offense; the State failed to show that there was an interruption of the time limitation, as provided in La. Code Crim. Proc. Ann. art. 579. State v. McCord, 727 So. 2d 1262, 1999 La. App. LEXIS 276 (Feb. 3, 1999).

Two-year limit in which to bring defendant to trial was not suspended by a bill of particulars that defendant filed before the prosecution was instituted by bills of information; thus, defendant’s motion to quash the bills of information was granted and the bills were dismissed. State v. Duncan, 702 So. 2d 328, 1997 La. App. LEXIS 2448 (Oct. 29, 1997), overruled in part by State v. Oliver, La. App. 34292, 786 So. 2d 317, 2001 La. App. LEXIS 936 (La.App. 2 Cir. May 9, 2001).

Defendant was not entitled to prevail on a motion to quash based on prescription under La. Code Crim. Proc. Ann. art. 578 because the time limitations of art. 578 did not expire when the State nolle prosequied the first bill of information; the second case was nolle prosequied just over two months after it was filed, not to evade time limitations, but to combine the original charges and two new charges in a single bill of information. State v. Montgomery, 659 So. 2d 534, 1995 La. App. LEXIS 2133 (July 26, 1995), writ of certiorari denied by La. 95-2173, 661 So. 2d 472, 1995 La. LEXIS 2271 (La. Oct. 6, 1995).

Where defendant failed to appear at an earlier proceeding, pursuant to La. Code Crim. Proc. Ann. art. 579, the two-year limitation on his prosecution established by La. Code Crim. Proc. Ann. art. 578 was interrupted and did not begin to run again until he was rearrested, so his prosecution was not barred. State v. Johnson, 619 So. 2d 1102, 1993 La. App. LEXIS 1848 (May 13, 1993), writ of certiorari denied by 625 So. 2d 173, 1993 La. LEXIS 2771 (La. 1993).

Where the State sought to try defendant for distribution of marijuana, the State did not carry its burden of proving that it exercised due diligence in attempting to locate the defendant before the time limit for trial expired. State v. Estill, 614 So. 2d 709, 1993 La. LEXIS 1016 (Mar. 2, 1993).

Although La. Code Crim. Proc. Ann. art. 578 requires that a capital case be tried within three years of institution of the prosecution, that period was interrupted by the defendant’s absence from the state and his avoidance of apprehension. State v. McCullough, 566 So. 2d 635, 1990 La. App. LEXIS 1946 (July 30, 1990), writ of certiorari denied by 571 So. 2d 645, 1990 La. LEXIS 2990 (La. 1990), writ of certiorari denied by 584 So. 2d 1141, 1991 La. LEXIS 2328 (La. 1991).

Where defendant pleaded guilty to manslaughter, his conviction was proper; the trial court properly denied defendant’s motion to quash prosecution based on a failure to commence trial within two years as the prescriptive period had not run. State v. Simpson, 506 So. 2d 837, 1987 La. App. LEXIS 9362 (Apr. 14, 1987), writ of certiorari denied by 512 So. 2d 433, 1987 La. LEXIS 9961 (La. 1987).

Delays in defendant’s case were not excessive as defendant was indicted in August and tried the following April and, pursuant to La. Code Crim. Proc. Ann. art. 578, the State had three years in which to bring defendant to trial in the capital case; additionally, defendant failed to show prejudice from the delays. State v. Whittaker, 479 So. 2d 380, 1985 La. App. LEXIS 10300 (Nov. 19, 1985).

Trial judge did not count the months between when an attachment was issued for defendant’s failure to appear at trial and when defendant was subsequently arrested in his decision that two years had not run, for purposes of La. Code Crim. Proc. Ann. art. 578, in the prosecution of defendant; the State had the burden of showing an interruption sanctioned by law, and it met the burden by showing: (1) the attachment following defendant’s failure to appear and (2) the subsequent but futile attempt to locate him at his residence. State v. Florant, 459 So. 2d 583, 1984 La. App. LEXIS 9957 (Nov. 13, 1984).

When defendant’s plea of guilty was ordered withdrawn, the obligation to prosecute was again imposed on the state to the same extent and under the same conditions as before he pled guilty; thus, when the plea of guilty was ordered withdrawn, the state had two years under La. Code Crim. Proc. Ann. art. 578(2) to commence trial less the time which had elapsed between institution of prosecution and defendant’s guilty plea. State v. Barksdale, 459 So. 2d 554, 1984 La. App. LEXIS 9913 (Sept. 28, 1984).

Because a defendant indicted for second degree murder was tried within 2 years from the date the prosecution was instituted, as defined by La. Code Crim. Proc. Ann. Art. 934(7), and there was just cause for delay after he filed his first motion for speedy trial, and he was tried within 180 days of his second motion for speedy trial, he was not denied a speedy trial. State v. Heath, 447 So. 2d 570, 1984 La. App. LEXIS 8318 (Feb. 28, 1984), writ of certiorari denied by 448 So. 2d 1302, 1984 La. LEXIS 8734 (La. 1984).

Indictment was dismissed because the State knew of defendant’s whereabouts, but failed to follow the requirements of any statute or federal regulation in attempting to obtain custody of defendant for prosecution within the time mandated by law. State v. Amarena, 426 So. 2d 613, 1983 La. LEXIS 9587 (Jan. 28, 1983).

Trial court erred when it granted defendant’s motion to quash the bill of information on the basis of prescription pursuant to La. Code Crim. Proc. Ann. art. 578; the state met its burden of proving that defendant remained out of the state for purposes of avoiding prosecution; thus, the prescription period was interrupted pursuant to La. Code Crim. Proc. Ann. art. 579(1); the court rejected defendant’s argument that the court was precluded from reviewing this issue pursuant to La. Const. art. V, § 5(C) because while it was a question of fact, it was not a question relating to the guilt or innocence of the accused. State v. Campbell, 404 So. 2d 956, 1981 La. LEXIS 10457 (Sept. 28, 1981).

The trial court erred, when denying defendant’s motion to quash his prosecution for escape, because the trial did not begin within two years of instituting prosecution pursuant to La. Code Crim. Proc. Ann. art. 578; the State was required to show what efforts it made to secure defendant’s return from Texas once it learned he was incarcerated there. State v. McMillin, 388 So. 2d 381, 1980 La. LEXIS 8456 (Sept. 10, 1980).

Where a two year delay in prosecution of defendant was occasioned by the State’s neglect in extradition proceedings, an indictment for armed robbery should have been quashed by the trial court because the delay was not beyond the State’s control. State v. DeVito, 391 So. 2d 813, 1980 La. LEXIS 9619 (July 8, 1980).

Where a delay in the prosecution’s filing of a multiple offender bill of information and in defendant’s sentencing resulted in an overall delay between the offense and sentencing of less than 20 months, the delay was not unreasonable; delay was well within the two-year delay allowed by La. Code Crim. Proc. Ann. art. 578(2) and within the six-year limitation for the institution of a prosecution for a charge of simple burglary. State v. Muse, 367 So. 2d 789, 1979 La. LEXIS 7280 (Jan. 29, 1979).

Although more than two years had elapsed between institution of prosecution by the filing of the bill of information and commencement of trial, there was no violation because the filing of a motion to continue tolled the limitations period; defendant was brought to trial within one year after the motion was ruled on by the trial court. State v. Fabacher, 362 So. 2d 555, 1978 La. LEXIS 5396 (Sept. 5, 1978).

Where the State sought review of a judgment of a trial court granting defendants motion to dismiss a burglary case against them on the basis that the case was barred by the two-year prescriptive period in which to bring defendants to trial under former La. Rev. Stat. Ann. art. § 15:7.8 (now La. Code Crim. Proc. Ann. art. 578), the defendants were not denied a speedy trial because their requests for continuances to obtain counsel were preliminary pleas as defined by former La. Rev. Stat. Ann. art. § 15:7.10 (now La. Code Crim. Proc. Ann. art. 580) that were beyond the control of the State and therefore suspended the two-year period in which to bring defendants to trial under former La. Rev. Stat. Ann. § 15:7.9 (now La. Code Crim. Proc. Ann. art. 579). State v. Elfert, 247 LA. 1047, 175 So. 2d 826, 1965 La. LEXIS 2021 (June 7, 1965).

Defendants deserved a nolle prosequi because they were not brought to trial within three years of the filing of the information that charged them with a felony and because the State’s prosecutorial step of arraigning them after the information was filed did not toll the prescriptive period. State v. Bradley, 227 LA. 421, 79 So. 2d 561, 1955 La. LEXIS 1260 (Mar. 21, 1955).

• Defenses

•• Statutes of Limitations. — Trial court did not err in granting defendant’s motion to quash the indictment against him for second degree murder because the State failed to commence trial within the two-year time limitation of La. Code Crim. Proc. Ann. art. 578. State v. Duncan, 771 So. 2d 254, 2000 La. App. LEXIS 2754 (Nov. 3, 2000), overruled in part by State v. Oliver, La. App. 34292, 786 So. 2d 317, 2001 La. App. LEXIS 936 (La.App. 2 Cir. May 9, 2001).

Where defendant filed a motion to quash the bill of information on the grounds that his right to a speedy trial was violated because the State failed to meet its burden of proof that the delay in prosecuting defendant was due to defendant’s request for a continuance, the State could not prosecute defendant for vehicular homicide; an oral motion to suspend the prescriptive period was unenforceable. State v. Dorignac, 729 So. 2d 175, 1999 La. App. LEXIS 496 (Mar. 3, 1999), remanded by La. 99-0938, 747 So. 2d 1110, 1999 La. LEXIS 2924 (La. Sept. 24, 1999).

Dismissed of defendant’s indictment due to the lapse of the statutory time period for commencement of trial was error; the State had been prepared for trial and only defendant’s motion to continue prevented the State from going forward. State v. Jones, 653 So. 2d 109, 1995 La. App. LEXIS 843 (Apr. 5, 1995), writ of certiorari denied by La. 95-1055, 660 So. 2d 856, 1995 La. LEXIS 2345 (La. Sept. 29, 1995).

Trial court did not err in denying defendant’s motion to quash the information charging him with theft of over $ 500.00 in violation of La. Rev. Stat. Ann. § 14:67 based on the expiration of the two-year limitation period for commencing trial as provided for in La. Code Crim. Proc. Ann. art. 578(2); defendant’s filing of a joint motion for a continuance constituted a preliminary plea that served to suspend the running of the limitation period such that the State had a minimum of one year after the trial court’s ruling on the continuance motion to commence trial. State v. Evans, 627 So. 2d 664, 1993 La. App. LEXIS 1259 (Mar. 31, 1993).

Defendant was ordered discharged from custody where the State failed to try him within the time mandated by La. Code Crim. Proc. Ann. art. 578(2) for non-capital felonies. State v. Dartez, 538 So. 2d 739, 1989 La. App. LEXIS 157 (Feb. 8, 1989), writ of certiorari denied by 540 So. 2d 335, 1989 La. LEXIS 800 (La. 1989).

Trial judge did not count the months between when an attachment was issued for defendant’s failure to appear at trial and when defendant was subsequently arrested in his decision that two years had not run, for purposes of La. Code Crim. Proc. Ann. art. 578, in the prosecution of defendant; the State had the burden of showing an interruption sanctioned by law, and it met the burden by showing: (1) the attachment following defendant’s failure to appear and (2) the subsequent but futile attempt to locate him at his residence. State v. Florant, 459 So. 2d 583, 1984 La. App. LEXIS 9957 (Nov. 13, 1984).

Period of limitation was not interrupted, pursuant to La. Code Crim. Proc. Ann. art. 579, because the State failed to show that it was unable to obtain defendant’s presence for trial after it learned that defendant was incarcerated in another state and susceptible to extradition. State v. DeVito, 391 So. 2d 813, 1980 La. LEXIS 9501 (Dec. 15, 1980).

Period of prescription established by La. Code Crim. Proc. Ann. art. 578 was interrupted pursuant to La. Code Crim. Proc. Ann. art. 579 because defendant, for the purpose of avoiding apprehension for an escape, fled the state and was absent from his usual place of abode within the state. State v. Wicker, 391 So. 2d 845, 1980 La. LEXIS 9521 (Dec. 15, 1980).

Defendant’s argument was without merit that the amendment of the indictment to reflect attempted aggravated rape, rather than aggravated rape, made the two-year limitation set forth at La. Code Crim. Proc. Ann. art 578(2) applicable to his case rather than the three-year limitation of art. 578(1) for capital cases; as attempted aggravated rape was a lesser included offense, the State properly elected to press only the lesser charge, and the action had no effect on the three-year time limitation. State v. Wilson, 363 So. 2d 481, 1978 La. LEXIS 6747 (Oct. 9, 1978).

Defendant was charged with possession of narcotics, but the charge was nolle prossed, he was recharged with the same offense; and the court quashed the charge by prescription, and defendant was charged with the same offense for a third time; former La. Rev. Stat. Ann. §§ 15:277, 15:279 (now La. Code Crim. Proc. Ann. arts. 592, 596) provided that a sustained motion to quash did not properly present a plea of former jeopardy or autrefois acquit because the defendant had never been brought to trial; thus, the State’s third bill was proper under former La. Rev. Stat. Ann. § 15:8 (now La. Code Crim. Proc. Ann. art. 578) because the filing of a bill of information before an offense had prescribed by one year had the effect of interrupting prescription. State v. Latil, 231 LA. 551, 92 So. 2d 63, 1956 La. LEXIS 1553 (May 7, 1956).

• Sentencing

•• Imposition

••• General Overview. — Where a delay in the prosecution’s filing of a multiple offender bill of information and in defendant’s sentencing resulted in an overall delay between the offense and sentencing of less than 20 months, the delay was not unreasonable; delay was well within the two-year delay allowed by La. Code Crim. Proc. Ann. art. 578(2) and within the six-year limitation for the institution of a prosecution for a charge of simple burglary. State v. Muse, 367 So. 2d 789, 1979 La. LEXIS 7280 (Jan. 29, 1979).

GOVERNMENTS

• Legislation

•• Statutes of Limitations

••• Time Limitations. — “Indifference” by a criminal defendant, who has an attorney of record, whose correct number is listed in the telephone directory, and who does not otherwise attempt to avoid detection and service at a given addresses, is not sufficient to prevent the La. Code Crim. Proc. Ann. art. 578 period of limitation from running anew after interruption by a bench warrant; such a defendant may be as “indifferent” as he chooses because the responsibility or burden is to respond to the authority of the arresting officer or to appear when ordered to do so, and that responsibility or burden is on the State to have such defendant’s case placed back on the court docket for trial or to have the bench warrant served, or to show, on the hearing of a motion to quash, that it made reasonable, although unsuccessful, efforts to contact or serve the warrant on the defendant, so as to allow the conclusion that defendant had been avoiding the state’s reasonable attempts to locate and serve or arrest him. State v. Buckley, 839 So. 2d 1193, 2003 La. App. LEXIS 617 (Mar. 6, 2003).

La. Code Crim. Proc. Ann. arts. 578 and 579(B) state that prescription begins, in speedy trial issues, anew from the date the cause of the interruption no longer exists. State v. Buckley, 839 So. 2d 1193, 2003 La. App. LEXIS 617 (Mar. 6, 2003).

Period of limitation in La. Code Crim. Proc. Ann. art. 578 begins to run anew when the state knows or should know of a criminal defendant’s whereabouts, where the defendant can be served or arrested, after the period of limitation has run on its face, the burden of proving, on the hearing of a motion to quash, and the duration of any interruption of the period is on the state; this burden can be met by evidence that defendant was attempting to avoid detection and service at given addresses or that the State had made reasonable, though unsuccessful, efforts to locate defendant at addresses he had given. State v. Buckley, 839 So. 2d 1193, 2003 La. App. LEXIS 617 (Mar. 6, 2003).

Although a two-year limitation for prosecution existed under La. Code Crim. Proc. Ann. art. 578, the time period was interrupted when defendant failed to appear at his arraignment for the offense of simple burglary. State v. Foster, 669 So. 2d 1288, 1996 La. App. LEXIS 193 (Feb. 15, 1996).

Although defendant was recaptured approximately two hours after he escaped, the escape interrupted the period which the state had to try defendant for murder after his first conviction was reversed on appeal, and the period started anew on the date of defendant’s escape. State v. Montgomery, 257 LA. 461, 242 So. 2d 818, 1970 La. LEXIS 3409 (Nov. 9, 1970).

••• Tolling. — Once the accused shows that the state has failed to bring him to trial within the time periods specified by La. Code Crim. Proc. Ann. art. 578, the state bears a heavy burden of demonstrating that either an interruption or a suspension of the time limit tolled prescription. State v. Buckley, 839 So. 2d 1193, 2003 La. App. LEXIS 617 (Mar. 6, 2003).

La. Code Crim. Proc. Ann. arts. 578 and 579(B) state that prescription begins, in speedy trial issues, anew from the date the cause of the interruption no longer exists. State v. Buckley, 839 So. 2d 1193, 2003 La. App. LEXIS 617 (Mar. 6, 2003).

Where defendant failed to appear at an earlier proceeding, pursuant to La. Code Crim. Proc. Ann. art. 579, the two-year limitation on his prosecution established by La. Code Crim. Proc. Ann. art. 578 was interrupted and did not begin to run again until he was rearrested, so his prosecution was not barred. State v. Johnson, 619 So. 2d 1102, 1993 La. App. LEXIS 1848 (May 13, 1993), writ of certiorari denied by 625 So. 2d 173, 1993 La. LEXIS 2771 (La. 1993).

Under La. Code Crim. Proc. Ann. art. 579, there was an interruption of the two year period under La. Code Crim. Proc. Ann. art. 578(2) when defendant was held for trial on criminal charges on two occasions by foreign jurisdictions, which started the two-year prescription period for the criminal charge filed in the state against defendant to run anew. State v. Groth, 463 So. 2d 613, 1984 La. App. LEXIS 10289 (Nov. 14, 1984), set aside by, remanded by 466 So. 2d 451, 1985 La. LEXIS 8543 (La. 1985).

Although over two years had past following the filing of the bill of information charging defendant with simple burglary, his prosecution was not barred by the two-year statute of limitations because his motion for a preliminary hearing served to toll the statute for five months. State v. Haney, 442 So. 2d 696, 1983 La. App. LEXIS 9643 (Nov. 22, 1983).

Period of limitation was not interrupted, pursuant to La. Code Crim. Proc. Ann. art. 579, because the State failed to show that it was unable to obtain defendant’s presence for trial after it learned that defendant was incarcerated in another state and susceptible to extradition. State v. DeVito, 391 So. 2d 813, 1980 La. LEXIS 9501 (Dec. 15, 1980).

Period of prescription established by La. Code Crim. Proc. Ann. art. 578 was interrupted pursuant to La. Code Crim. Proc. Ann. art. 579 because defendant, for the purpose of avoiding apprehension for an escape, fled the state and was absent from his usual place of abode within the state. State v. Wicker, 391 So. 2d 845, 1980 La. LEXIS 9521 (Dec. 15, 1980).
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Art. 579. Interruption of time limitation.

A. The period of limitation established by Article 578 shall be interrupted if:

(1) The defendant at any time, with the purpose to avoid detection, apprehension, or prosecution, flees from the state, is outside the state, or is absent from his usual place of abode within the state; or

(2) The defendant cannot be tried because of insanity or because his presence for trial cannot be obtained by legal process, or for any other cause beyond the control of the state; or

(3) The defendant fails to appear at any proceeding pursuant to actual notice, proof of which appears of record.

B. The periods of limitation established by Article 578 shall commence to run anew from the date the cause of interruption no longer exists. (Amended by Acts 1984, No. 671, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article provides expressly for an interruption rather than for a suspension of prescription. Although it is probable that an interruption likewise resulted under the provisions of Arts. 8 and 9 of the 1928 Code, yet there appears to have been some doubt about the matters. See Comment, Prescription of Criminal Prosecutions in Louisiana, 15 La.L.Rev. 192, 196 (1954), and cf. dictum in State v. Truett, 230 La. 955, 89 So.2d 754 (1956).

(b) Clause (1) of this article simply restates the fugitive from justice rule contained in Art. 675. See Comments there under.

(c) The insanity provision in Clause (2) of this article was suggested by State v. Theard, 212 La. 1022, 34 So.2d 248 (1948), wherein the court held that the running of the time limitation established by Arts. 8 and 9 of the 1928 Code were “suspended” during the period when defendant was unable to stand trial because of insanity. This provision, however, changes the Theard doctrine by providing that insanity interrupts rather than suspends prescription.

(d) The ground that the defendant’s presence cannot be obtained by legal process, stated in Clause (2), was suggested by State v. Shushan, 206 La. 415, 19 So.2d 185 (1944). In that case the defendant was absent from the state because of incarceration in the federal penitentiary. Because he could not be considered a fugitive, and since he was not amenable to trial, the state contended that the time limitations should not run. The court rejected the argument on the ground that the presence for trial of the accused could have been obtained by a writ of habeas corpus ad prosequendum, which would have been honored by the federal government. The Shushan doctrine has been expanded here by use of the phrase “because his presence for trial cannot be obtained by legal processes,” which is intended to cover also situations where the defendant is incarcerated in other jurisdictions and the processes of Louisiana will not be honored.

(e) The last part of Clause (2) of this article is based upon the consideration that the state is entitled to the full periods allowed by law and in many instances administratively requires the whole of the period allowed by Art. 578. However, if for any cause beyond the control of the state the trial cannot be commenced within the periods allowed, then the periods are enlarged by operation of Clause (2).
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Possession

•••• General Overview. — Of the 34 continuances in defendant’s case, only seven were documented as attributable to the state, the delay in the case resulted primarily from defendant’s failure to appear in court, and the failure to effect service on defendant was entirely attributable to defendant; thus, the state was correct that prescription was interrupted under La. Code Crim. Proc. Ann. art. 579, the case had not prescribed under La. Code Crim. Proc. Ann. art. 578(2), the motion to quash was reversed, and the state could commence defendant’s trial for possession of cocaine, in violation of La. Rev. Stat. Ann. § 40:967(C), pursuant to the time limitations in La. Code Crim. Proc. Ann. arts. 582 and 583. State v. Causey, 844 So. 2d 1076, 2003 La. App. LEXIS 1098 (Apr. 9, 2003).

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — Where defendant’s trial commenced a year and one week after his arrest for driving while intoxicated in violation of La. Rev. Stat. Ann. § 14:98, after he filed a motion pursuant to La. Code Crim. Proc. Ann. art. 535 to quash the prosecution as untimely under La. Code Crim. Proc. Ann. art. 578, the State had a heavy burden to show a legal cause for delay under La. Code Crim. Proc. Ann. arts. 579 or 580, which it failed to do, and the conviction was reversed in accordance with La. Code Crim. Proc. Ann. art. 581. State v. Whalen, 470 So. 2d 546, 1985 La. App. LEXIS 9744 (May 29, 1985).

• Grand Juries

•• Indictments

••• General Overview. — Since prosecution against defendant for second degree murder was instituted by grand jury indictment on January 23, 1996, the State had until January 23, 1998 to bring defendant to trial unless it could show interruption or suspension of the two-year time limit under La. Code Crim. Proc. Ann. art. 580 or La. Code Crim. Proc. Ann. art 579. Because the State failed to meet its burden of showing that the two-year time limitation was suspended for any length of time, the two-year time limitation expired, thus defendant’s motion to quash the indictment was properly granted. State v. Duncan, 771 So. 2d 254, 2000 La. App. LEXIS 2754 (Nov. 3, 2000), overruled in part by State v. Oliver, La. App. 34292, 786 So. 2d 317, 2001 La. App. LEXIS 936 (La.App. 2 Cir. May 9, 2001).

• Accusatory Instruments

•• Dismissal

••• General Overview. — District attorney had the discretion to dismiss a charge of attempted second degree murder against defendant, and thereafter reinstate it, pursuant to La. Code Crim. Proc. Ann. arts. 61, 62, and 691, and where the two-year period of La. Code Crim. Proc. Ann. arts. 578 and 579 from the time of filing the bill of information to the time of trial had not expired, including calculations for continuances requested by the state and failed appearances by defendant, the matter was not violative of defendant’s rights and there was no justification for granting his motion to quash. State v. Carter, 839 So. 2d 390, 2003 La. App. LEXIS 152 (Jan. 29, 2003).

Trial court improperly granted defendants’ motion to quash because the State’s limitation period in which to begin trial started anew when defendants failed to appear for an arraignment and bench warrants were issued for their arrest. State v. Mack, 716 So. 2d 137, 1998 La. App. LEXIS 1641 (June 24, 1998).

A motion to quash an information charging the carrying of a concealed weapon by a felon should have been granted because any interruption of the limitations period under La. Code Crim. Proc. Ann. art. 579(1) ceased when the State learned of the defendant’s incarceration in another state and nothing in the record indicated that the State attempted to gain the presence of the defendant for trial and/or process could not be obtained. State v. Kraft, 501 So. 2d 313, 1987 La. App. LEXIS 8485 (Jan. 12, 1987), writ of certiorari denied by 505 So. 2d 1140, 1987 La. LEXIS 9093 (La. 1987).

• Preliminary Proceedings

•• Extradition

••• General Overview. — Period of limitation established by La. Code Crim. Proc. Ann. art. 578 was not interrupted where the State failed to show that it was unable to obtain defendant’s presence for trial after it learned that defendant was incarcerated in another state and susceptible to extradition. State v. DeVito, 391 So. 2d 813, 1980 La. LEXIS 9501 (Dec. 15, 1980).

• Pretrial Motions & Procedures

•• Continuances. — Defendant’s request for a continuance of trial was a suspension rather than an interruption, and had the effect of granting the state a one-year extension in which to commence trial under La. Code Crim. Proc. Ann. art. 580; regardless of the motion’s classification, defendant’s failure to appear for trial was fatal to the argument that the state did not timely commence trial, as it caused the two-year time limitation to “commence to run anew” under La. Code Crim. Proc. Ann. art. 579(B). State v. Jenkins, 846 So. 2d 778, 2002 La. App. LEXIS 4261 (Feb. 12, 2002).

On defendant’s motion to quash an indictment, a trial court judgment that granted defendant’s motion was reinstated where the State consented to a preliminary plea in the nature of a joint motion for a continuance; thereafter, the State could not point to that delay as a cause beyond its control under La. Code Crim. Proc. Ann. art. 579 that would interrupt prescription and excuse a failure to commence trial within time limits. State v. Rome, 630 So. 2d 1284, 1994 La. LEXIS 188 (Jan. 14, 1994).

•• Speedy Trial

••• General Overview. — An indictment was quashed where the state inexcusably neglected to commence trial for a period in excess of three years uninterrupted by any cause specified in La. Code Crim. Proc. Ann. art. 579. State v. Walgamotte, 415 So. 2d 205, 1982 La. LEXIS 11008 (May 17, 1982), writ of certiorari denied by 459 U.S. 970, 103 S. Ct. 299, 74 L. Ed. 2d 281, 1982 U.S. LEXIS 4114, 51 U.S.L.W. 3339 (1982).

••• Excludable Time Periods. — Where the State did not keep itself apprised of the Texas extradition proceedings, and did not demand that defendant be returned to Louisiana after the Texas judge granted extradition, the State was not entitled to a tolling of the two year prescriptive period to bring defendant to trial. State v. Bobo, 872 So. 2d 1052, 2004 La. LEXIS 1448 (Apr. 30, 2004).

Defendant was not deprived of his right to a speedy trial, and the trial court did not err in not granting defendant’s motion to quash, where the record did not indicate that the state knew, or should have known, that defendant was being held in custody in another parish for federal authorities. State v. Quinones, 864 So. 2d 824, 2003 La. App. LEXIS 3692 (Dec. 30, 2003).

Defendant’s motion to quash because the two-year period of limitation for the commencement of trial pursuant to La. Code Crim. Proc. Ann. art. 578(2) had passed; the period of limitation was not interrupted as provided by La. Code Crim. Proc. Ann. art. 579(A)(3); while defendant did not appear at trial on the first scheduled date, defense counsel claimed that they were told they did not need to appear because of a scheduling conflict, and defendant appeared at what was thought to be the next trial date within the limitations period, when they discovered that the case was not on the docket, plus no bench warrant had ever been issued for defendant’s arrest for failure to appear. State v. Ward, 830 So. 2d 1135, 2002 La. App. LEXIS 3458 (Nov. 13, 2002).

Defendant’s request for a continuance of trial was a suspension rather than an interruption, and had the effect of granting the state a one-year extension in which to commence trial under La. Code Crim. Proc. Ann. art. 580; regardless of the motion’s classification, defendant’s failure to appear for trial was fatal to the argument that the state did not timely commence trial, as it caused the two-year time limitation to “commence to run anew” under La. Code Crim. Proc. Ann. art. 579(B). State v. Jenkins, 846 So. 2d 778, 2002 La. App. LEXIS 4261 (Feb. 12, 2002).

Trial court was correct in its refusal to quash a bill of information on a claim of failure to timely prosecute the matter because the record showed that the two year time limitation established by La. Code Crim. Proc. Ann. art. 578 for prosecution of defendant on a felony charge of conspiracy to distribute cocaine was interrupted by the numerous motions filed by various defense attorneys, which under La. Code Crim. Proc. Ann. art. 579(B) suspended the running of time until the interruptions no longer existed; in addition, the trial was set to commence within a year after the trial court’s ruling on defendant’s last motions as required by La. Code Crim. Proc. Ann. art. 580. State v. Woodard, 799 So. 2d 701, 2001 La. App. LEXIS 2429 (Oct. 31, 2001).

A defendant charged with fourth offense of driving while intoxicated was entitled to a hearing on his motion to quash his bill of information for the alleged violation of his statutory speedy trial rights under La. Code Crim. Proc. Ann. art. 578, because the State needed to sustain its burden of demonstrating that either a ground of interruption under La. Code Crim. Proc. Ann. art. 579 or of suspension under La. Code Crim. Proc. Ann. art. 580 existed to justify the delay of trial. State v. Morris, 755 So. 2d 205, 2000 La. LEXIS 381 (Feb. 18, 2000).

Trial court improperly granted defendants’ motion to quash because the State’s limitation period in which to begin trial started anew when defendants failed to appear for an arraignment and bench warrants were issued for their arrest. State v. Mack, 716 So. 2d 137, 1998 La. App. LEXIS 1641 (June 24, 1998).

Prescription could only be interrupted under La. Code Crim. Proc. Ann. art. 579 where the state, through no fault of its own, was unable to try the defendant within the statutory period; where the defendant was at all times pertinent, held in custody, her presence for trial was available by legal process at the state’s request, and where she was not timely tried, her motion to quash the indictment was properly granted. State v. Harris, 694 So. 2d 626, 1997 La. App. LEXIS 1376 (May 7, 1997).

One-year period of limitation for commencement of a second trial following the grant of a new trial, as set forth in La. Code Crim. Proc. Ann. art. 582, was not interrupted by the pendency of the State’s proceeding to obtain supervisory relief from the trial court’s denial of its motion to recuse the trial judge, and the pendency of the State’s writ application did not constitute a cause beyond the control of the State under La. Code Crim. Proc. Ann. art. 579(A)(2). State v. Williams, 631 So. 2d 1370, 1994 La. App. LEXIS 407 (Feb. 9, 1994), writ of certiorari denied by La. 94-0606, 637 So. 2d 499, 1994 La. LEXIS 1448 (La. June 3, 1994).

On defendant’s motion to quash an indictment, a trial court judgment that granted defendant’s motion was reinstated where the State consented to a preliminary plea in the nature of a joint motion for a continuance; thereafter, the State could not point to that delay as a cause beyond its control under La. Code Crim. Proc. Ann. art. 579 that would interrupt prescription and excuse a failure to commence trial within time limits. State v. Rome, 630 So. 2d 1284, 1994 La. LEXIS 188 (Jan. 14, 1994).

104-day delay from the granting of defendant’s motion for a change of venue until the record was finally received in the new venue was considered a sufficient cause for interruption, under La. Code Crim. Proc. Ann. art. 579(A)(2), of the two-year period for commencing a felony trial. State v. Rome, 616 So. 2d 1360, 1993 La. App. LEXIS 1496 (Apr. 7, 1993), reversed by, dismissed by La. 93-1221, 630 So. 2d 1284, 1994 La. LEXIS 188 (La. Jan. 14, 1994).

Prosecution failed to demonstrate that the defendant remained outside the jurisdiction after he was released from federal custody for the purpose of avoiding prosecution pursuant to La. Code Crim. Proc. Ann. art. 579; thus, the two year year prescriptive period under La. Code Crim. Proc. Ann. art. 578 had passed. State v. Bradshaw, 571 So. 2d 715, 1990 La. App. LEXIS 2857 (Dec. 5, 1990).

Trial court erred in denying defendant’s motion to quash the indictment based on the expiration of the two year statute of limitation between the State’s initiation of prosecution against defendant for simple burglary and the date of trial; the period during which defense counsel filed a motion to withdraw and new counsel was obtained did not toll the two year statute of limitation for purposes of bringing defendant to trial because the motion to withdraw did not affect the State’s efforts to prosecute. State v. Garbo, 442 So. 2d 685, 1983 La. App. LEXIS 9631 (Nov. 22, 1983).

Prescriptive period for the commencement of prosecution against defendant for second-degree murder was interrupted by defendant’s inexplicable absence from prison while awaiting trial because there was evidence of an escape and prison authorities had not released defendant; there was sufficient evidence that defendant had left the state to avoid prosecution. State v. Stokes, 433 So. 2d 96, 1983 La. LEXIS 10712 (May 23, 1983).

The trial court erred, when denying defendant’s motion to quash his prosecution for escape, because the trial did not begin within two years of instituting prosecution pursuant to La. Code Crim. Proc. Ann. art. 578; the State was required to show what efforts it made to secure defendant’s return from Texas once it learned he was incarcerated there. State v. McMillin, 388 So. 2d 381, 1980 La. LEXIS 8456 (Sept. 10, 1980).

Where there was no evidence from which the trial judge could find that defendant was not either in the parish jail, at his parents’ home, or at his proper residence under the supervision of his parole officer when the state was trying to bring defendant to trial on a indictment charging attempted murder, the prescriptive period for bringing defendant to trial was not interrupted or suspended. State v. Alexander, 357 So. 2d 1118, 1978 La. LEXIS 5826 (Apr. 10, 1978).

Although defendant was recaptured approximately two hours after he escaped, the escape interrupted the period which the state had to try defendant for murder after his first conviction was reversed on appeal, and the period started anew on the date of defendant’s escape. State v. Montgomery, 257 LA. 461, 242 So. 2d 818, 1970 La. LEXIS 3409 (Nov. 9, 1970).

••• Statutory Right. — Where the State did not keep itself apprised of the Texas extradition proceedings, and did not demand that defendant be returned to Louisiana after the Texas judge granted extradition, the State was not entitled to a tolling of the two year prescriptive period to bring defendant to trial. State v. Bobo, 872 So. 2d 1052, 2004 La. LEXIS 1448 (Apr. 30, 2004).

Defendant was not deprived of his right to a speedy trial, and the trial court did not err in not granting defendant’s motion to quash, where the record did not indicate that the state knew, or should have known, that defendant was being held in custody in another parish for federal authorities. State v. Quinones, 864 So. 2d 824, 2003 La. App. LEXIS 3692 (Dec. 30, 2003).

State did not meet its heavy burden to show an interruption of the time limitations in accordance with La. Code Crim. Proc. Ann. art. 579(A)(2) because the record did not reflect that the individual’s absence from the state was to avoid detection, apprehension, or prosecution; therefore, the two-year limitation provided in La. Code Crim. Proc. Ann. art. 578(2) controlled, and the trial judge was correct in granting the individual’s notion to quash the bill of information. State v. Carcamo, 860 So. 2d 220, 2003 La. App. LEXIS 2950 (Oct. 28, 2003).

Of the 34 continuances in defendant’s case, only seven were documented as attributable to the state, the delay in the case resulted primarily from defendant’s failure to appear in court, and the failure to effect service on defendant was entirely attributable to defendant; thus, the state was correct that prescription was interrupted under La. Code Crim. Proc. Ann. art. 579, the case had not prescribed under La. Code Crim. Proc. Ann. art. 578(2), the motion to quash was reversed, and the state could commence defendant’s trial for possession of cocaine, in violation of La. Rev. Stat. Ann. § 40:967(C), pursuant to the time limitations in La. Code Crim. Proc. Ann. arts. 582 and 583. State v. Causey, 844 So. 2d 1076, 2003 La. App. LEXIS 1098 (Apr. 9, 2003).

District attorney had the discretion to dismiss a charge of attempted second degree murder against defendant, and thereafter reinstate it, pursuant to La. Code Crim. Proc. Ann. arts. 61, 62, and 691, and where the two-year period of La. Code Crim. Proc. Ann. arts. 578 and 579 from the time of filing the bill of information to the time of trial had not expired, including calculations for continuances requested by the state and failed appearances by defendant, the matter was not violative of defendant’s rights and there was no justification for granting his motion to quash. State v. Carter, 839 So. 2d 390, 2003 La. App. LEXIS 152 (Jan. 29, 2003).

Defendant’s motion to quash because the two-year period of limitation for the commencement of trial pursuant to La. Code Crim. Proc. Ann. art. 578(2) had passed; the period of limitation was not interrupted as provided by La. Code Crim. Proc. Ann. art. 579(A)(3); while defendant did not appear at trial on the first scheduled date, defense counsel claimed that they were told they did not need to appear because of a scheduling conflict, and defendant appeared at what was thought to be the next trial date within the limitations period, when they discovered that the case was not on the docket, plus no bench warrant had ever been issued for defendant’s arrest for failure to appear. State v. Ward, 830 So. 2d 1135, 2002 La. App. LEXIS 3458 (Nov. 13, 2002).

Where the State failed to prosecute a defendant on a drug charge for more than two years as required by La. Code Crim. Proc. Ann. art. 578, the indictment against defendant was quashed because the State did not meet its burden to show interruption of the limitations period under La. Code Crim. Proc. Ann. art. 579 in that there was no proof that defendant failed to appear in court per actual notice or to show that he fled the state to avoid prosecution. State v. Manuel, 720 So. 2d 395, 1998 La. App. LEXIS 2943 (Oct. 14, 1998).

Defendant’s conviction of possession of a firearm by a convicted felon was affirmed; trial court did not err in denying defendant’s motion to quash the information based upon the failure to commence trial within the two year time limit provided for under La. Code Crim. Proc. Ann. art. 578(2) because under La. Code Crim. Proc. Ann. art. 579, the time limit was interrupted by defendant’s failure to appear at trial. State v. King, 720 So. 2d 103, 1998 La. App. LEXIS 2804 (Oct. 7, 1998).

Where defendant’s trial commenced a year and one week after his arrest for driving while intoxicated in violation of La. Rev. Stat. Ann. § 14:98, after he filed a motion pursuant to La. Code Crim. Proc. Ann. art. 535 to quash the prosecution as untimely under La. Code Crim. Proc. Ann. art. 578, the State had a heavy burden to show a legal cause for delay under La. Code Crim. Proc. Ann. arts. 579 or 580, which it failed to do, and the conviction was reversed in accordance with La. Code Crim. Proc. Ann. art. 581. State v. Whalen, 470 So. 2d 546, 1985 La. App. LEXIS 9744 (May 29, 1985).

Where the state failed to bring defendant to trial within one year of filing the information and failed to illustrate that defendant intentionally attempted to avoid prosecution as required under La. Code Crim. Proc. Ann. art. 579, the charges brought against defendant were dismissed accordingly. State v. Nations, 420 So. 2d 967, 1982 La. LEXIS 12265 (Oct. 18, 1982).

Defendant’s conduct in failing to appear for a court date scheduled on her ticket for speeding, though refractory, did not fall within the purview of La. Code Crim. Proc. Ann. art. 579; she had lived at the address given on her driver’s license for 16 years, she was not a fugitive, and she was not unamenable to legal process. Baton Rouge v. Wheat, 377 So. 2d 1234, 1979 La. LEXIS 7619 (Dec. 19, 1979).

Where there was no evidence from which the trial judge could find that defendant was not either in the parish jail, at his parents’ home, or at his proper residence under the supervision of his parole officer when the state was trying to bring defendant to trial on a indictment charging attempted murder, the prescriptive period for bringing defendant to trial was not interrupted or suspended. State v. Alexander, 357 So. 2d 1118, 1978 La. LEXIS 5826 (Apr. 10, 1978).

• Trials

•• Burdens of Proof

••• Defense. — The cause of the interruption of a defendant’s rights to a speedy trial no longer exists when the defendant again appears in court, or the defendant is arrested, is in custody on the warrant and the state is aware, or his whereabouts are known to the state, and once the state shows the interruption, i.e., the failure of the defendant to appear in court after notice in the record, the defendant then has to prove that the cause of the interruption no longer exists. State v. Buckley, 839 So. 2d 1193, 2003 La. App. LEXIS 617 (Mar. 6, 2003).

•• Continuances. — Although La. Code Crim. Proc. Ann. art. 583 specifically provides for interruption of the one-year limitation only for causes stated in La. Code Crim. Proc. Ann. art. 579, limitation is also suspended under La. Code Crim. Proc. Ann. art. 580 where defendant files a motion to quash or other preliminary plea; a motion for continuance filed by defendant is a preliminary plea under art. 580 that suspends the time limitation. State v. Campbell, 715 So. 2d 488, 1998 La. App. LEXIS 1344 (May 20, 1998).

•• Defendant’s Rights

••• Right to Speedy Trial. — Defendant’s guilty plea did not serve to interrupt the La. Code Crim. Proc. Ann. art. 578 time limitation for commencing trial pursuant to La. Code Crim. Proc. Ann. art. 579(A) because the guilty plea, which occurred after negotiations with the State, did not result from a cause beyond the control of the State. State v. Allen, 871 So. 2d 1097, 2004 La. LEXIS 1332 (Apr. 23, 2004).

1984 legislative amendment to La. Code Crim. Proc. Ann. art. 579 added subsection A(3), and dealt with interruptions under the La. Code Crim. Proc. Ann. art. 579(A)(1) and (2), i.e., flight or hiding by defendant with the intent to avoid prosecution, or the state’s inability to secure his presence for trial by legal process; in those cases, the cause of the interruption was held to no longer exist when the state found out where defendant was, or failed to take reasonable steps to locate him. State v. Buckley, 839 So. 2d 1193, 2003 La. App. LEXIS 617 (Mar. 6, 2003).

The cause of the interruption of a defendant’s rights to a speedy trial no longer exists when the defendant again appears in court, or the defendant is arrested, is in custody on the warrant and the state is aware, or his whereabouts are known to the state, and once the state shows the interruption, i.e., the failure of the defendant to appear in court after notice in the record, the defendant then has to prove that the cause of the interruption no longer exists. State v. Buckley, 839 So. 2d 1193, 2003 La. App. LEXIS 617 (Mar. 6, 2003).

La. Code Crim. Proc. Ann. arts. 578 and 579(B) state that prescription begins, in speedy trial issues, anew from the date the cause of the interruption no longer exists. State v. Buckley, 839 So. 2d 1193, 2003 La. App. LEXIS 617 (Mar. 6, 2003).

Defendant’s request for a continuance of trial was a suspension rather than an interruption, and had the effect of granting the state a one-year extension in which to commence trial under La. Code Crim. Proc. Ann. art. 580; regardless of the motion’s classification, defendant’s failure to appear for trial was fatal to the argument that the state did not timely commence trial, as it caused the two-year time limitation to “commence to run anew” under La. Code Crim. Proc. Ann. art. 579(B). State v. Jenkins, 846 So. 2d 778, 2002 La. App. LEXIS 4261 (Feb. 12, 2002).

Trial court erred by denying defendant’s motion to quash a bill of information based upon the State’s failure to bring him to trial within the time limitation of La. Code Crim. Proc. Ann. art. 578, which provided that the State had to bring defendant to trial within two years of the institution of prosecution for a felony offense; the State failed to show that there was an interruption of the time limitation, for purposes of La. Code Crim. Proc. Ann. art. 579, which provided that the time was interrupted if defendant purposefully avoided detection or failed to appear after actual notice. State v. McCord, 727 So. 2d 1262, 1999 La. App. LEXIS 276 (Feb. 3, 1999).

Although La. Code Crim. Proc. Ann. art. 583 specifically provides for interruption of the one-year limitation only for causes stated in La. Code Crim. Proc. Ann. art. 579, limitation is also suspended under La. Code Crim. Proc. Ann. art. 580 where defendant files a motion to quash or other preliminary plea; a motion for continuance filed by defendant is a preliminary plea under art. 580 that suspends the time limitation. State v. Campbell, 715 So. 2d 488, 1998 La. App. LEXIS 1344 (May 20, 1998).

Where defendant failed to appear at an earlier proceeding, pursuant to La. Code Crim. Proc. Ann. art. 579, the two-year limitation on his prosecution established by La. Code Crim. Proc. Ann. art. 578 was interrupted and did not begin to run again until he was rearrested, so his prosecution was not barred. State v. Johnson, 619 So. 2d 1102, 1993 La. App. LEXIS 1848 (May 13, 1993), writ of certiorari denied by 625 So. 2d 173, 1993 La. LEXIS 2771 (La. 1993).

Defendant was absent from the state and his whereabouts unknown for a period three years and nine months after the indictment was returned by the grand jury; La. Code Crim. Proc. Ann. art. 579 allowed an interruption of the three year period of limitation for conclusion of a capital case. State v. McCullough, 566 So. 2d 635, 1990 La. App. LEXIS 1946 (July 30, 1990), writ of certiorari denied by 571 So. 2d 645, 1990 La. LEXIS 2990 (La. 1990), writ of certiorari denied by 584 So. 2d 1141, 1991 La. LEXIS 2328 (La. 1991).

Indictment was dismissed because the State knew of defendant’s whereabouts, but failed to follow the requirements of any statute or federal regulation in attempting to obtain custody of defendant for prosecution within the time mandated by law. State v. Amarena, 426 So. 2d 613, 1983 La. LEXIS 9587 (Jan. 28, 1983).

Trial court erred when it granted defendant’s motion to quash the bill of information on the basis of prescription pursuant to La. Code Crim. Proc. Ann. art. 578; the state met its burden of proving that defendant remained out of the state for purposes of avoiding prosecution; thus, the prescription period was interrupted pursuant to La. Code Crim. Proc. Ann. art. 579(1); the court rejected defendant’s argument that the court was precluded from reviewing this issue pursuant to La. Const. art. V, § 5(C) because while it was a question of fact, it was not a question relating to the guilt or innocence of the accused. State v. Campbell, 404 So. 2d 956, 1981 La. LEXIS 10457 (Sept. 28, 1981).

The trial court erred, when denying defendant’s motion to quash his prosecution for escape, because the trial did not begin within two years of instituting prosecution pursuant to La. Code Crim. Proc. Ann. art. 578; the State was required to show what efforts it made to secure defendant’s return from Texas once it learned he was incarcerated there. State v. McMillin, 388 So. 2d 381, 1980 La. LEXIS 8456 (Sept. 10, 1980).

Where a two-year delay in prosecution of defendant was occasioned by the State’s neglect in extradition proceedings, an indictment for armed robbery should have been quashed by the trial court because the delay was not beyond the State’s control. State v. DeVito, 391 So. 2d 813, 1980 La. LEXIS 9619 (July 8, 1980).

Where the State sought review of a judgment of a trial court granting defendants motion to dismiss a burglary case against them on the basis that the case was barred by the two-year prescriptive period in which to bring defendants to trial under former La. Rev. Stat. Ann. art. § 15:7.8 (now La. Code Crim. Proc. Ann. art. 578), the defendants were not denied a speedy trial because their requests for continuances to obtain counsel were preliminary pleas as defined by former La. Rev. Stat. Ann. art. § 15:7.10 (now La. Code Crim. Proc. Ann. art. 580) that were beyond the control of the State and therefore suspended the two-year period in which to bring defendants to trial under former La. Rev. Stat. Ann. § 15:7.9 (now La. Code Crim. Proc. Ann. art. 579). State v. Elfert, 247 LA. 1047, 175 So. 2d 826, 1965 La. LEXIS 2021 (June 7, 1965).

• Defenses

•• Statutes of Limitations. — Since prosecution against defendant for second degree murder was instituted by grand jury indictment on January 23, 1996, the State had until January 23, 1998 to bring defendant to trial unless it could show interruption or suspension of the two-year time limit under La. Code Crim. Proc. Ann. art. 580 or La. Code Crim. Proc. Ann. art 579. Because the State failed to meet its burden of showing that the two-year time limitation was suspended for any length of time, the two-year time limitation expired, thus defendant’s motion to quash the indictment was properly granted. State v. Duncan, 771 So. 2d 254, 2000 La. App. LEXIS 2754 (Nov. 3, 2000), overruled in part by State v. Oliver, La. App. 34292, 786 So. 2d 317, 2001 La. App. LEXIS 936 (La.App. 2 Cir. May 9, 2001).

Period of limitation established by La. Code Crim. Proc. Ann. art. 578 was not interrupted where the State failed to show that it was unable to obtain defendant’s presence for trial after it learned that defendant was incarcerated in another state and susceptible to extradition. State v. DeVito, 391 So. 2d 813, 1980 La. LEXIS 9501 (Dec. 15, 1980).

Period of prescription established by La. Code Crim. Proc. Ann. art. 578 was interrupted pursuant to La. Code Crim. Proc. Ann. art. 579 because defendant, for the purpose of avoiding apprehension for an escape, fled the state and was absent from his usual place of abode within the state. State v. Wicker, 391 So. 2d 845, 1980 La. LEXIS 9521 (Dec. 15, 1980).

Defendant’s motion for continuance in which the State concurred did not interrupt the prescription because the State’s inability to try defendant had not resulted from a cause beyond the control of the State. State v. Hudson, 263 LA. 72, 267 So. 2d 198, 1972 La. LEXIS 5372 (Oct. 4, 1972).

Prescription for the offense of simple escape was interrupted during the time defendant was a fugitive and after he was apprehended and incarcerated for an offense in another state, because he did not demand a trial on the charge nor did the State press for one. State v. Dupree, 256 LA. 146, 235 So. 2d 408, 1970 La. LEXIS 3806 (May 4, 1970), overruled by State v. DeVito, 391 So. 2d 813, 1980 La. LEXIS 9619 (La. 1980).

GOVERNMENTS

• Legislation

•• Statutes of Limitations

••• Time Limitations. — La. Code Crim. Proc. Ann. arts. 578 and 579(B) state that prescription begins, in speedy trial issues, anew from the date the cause of the interruption no longer exists. State v. Buckley, 839 So. 2d 1193, 2003 La. App. LEXIS 617 (Mar. 6, 2003).

Although defendant was recaptured approximately two hours after he escaped, the escape interrupted the period which the state had to try defendant for murder after his first conviction was reversed on appeal, and the period started anew on the date of defendant’s escape. State v. Montgomery, 257 LA. 461, 242 So. 2d 818, 1970 La. LEXIS 3409 (Nov. 9, 1970).

••• Tolling. — 1984 legislative amendment to La. Code Crim. Proc. Ann. art. 579 added subsection A(3), and dealt with interruptions under the La. Code Crim. Proc. Ann. art. 579(A)(1) and (2), i.e., flight or hiding by defendant with the intent to avoid prosecution, or the state’s inability to secure his presence for trial by legal process; in those cases, the cause of the interruption was held to no longer exist when the state found out where defendant was, or failed to take reasonable steps to locate him. State v. Buckley, 839 So. 2d 1193, 2003 La. App. LEXIS 617 (Mar. 6, 2003).

The cause of the interruption of a defendant’s rights to a speedy trial no longer exists when the defendant again appears in court, or the defendant is arrested, is in custody on the warrant and the state is aware, or his whereabouts are known to the state, and once the state shows the interruption, i.e., the failure of the defendant to appear in court after notice in the record, the defendant then has to prove that the cause of the interruption no longer exists. State v. Buckley, 839 So. 2d 1193, 2003 La. App. LEXIS 617 (Mar. 6, 2003).

Where defendant failed to appear at an earlier proceeding, pursuant to La. Code Crim. Proc. Ann. art. 579, the two-year limitation on his prosecution established by La. Code Crim. Proc. Ann. art. 578 was interrupted and did not begin to run again until he was rearrested, so his prosecution was not barred. State v. Johnson, 619 So. 2d 1102, 1993 La. App. LEXIS 1848 (May 13, 1993), writ of certiorari denied by 625 So. 2d 173, 1993 La. LEXIS 2771 (La. 1993).

Trial court erred when it granted defendant’s motion to quash the bill of information on the basis of prescription pursuant to La. Code Crim. Proc. Ann. art. 578; the state met its burden of proving that defendant remained out of the state for purposes of avoiding prosecution; thus, the prescription period was interrupted pursuant to La. Code Crim. Proc. Ann. art. 579(1); the court rejected defendant’s argument that the court was precluded from reviewing this issue pursuant to La. Const. art. V, § 5(C) because while it was a question of fact, it was not a question relating to the guilt or innocence of the accused. State v. Campbell, 404 So. 2d 956, 1981 La. LEXIS 10457 (Sept. 28, 1981).

Period of limitation established by La. Code Crim. Proc. Ann. art. 578 was not interrupted where the State failed to show that it was unable to obtain defendant’s presence for trial after it learned that defendant was incarcerated in another state and susceptible to extradition. State v. DeVito, 391 So. 2d 813, 1980 La. LEXIS 9501 (Dec. 15, 1980).

Period of prescription established by La. Code Crim. Proc. Ann. art. 578 was interrupted pursuant to La. Code Crim. Proc. Ann. art. 579 because defendant, for the purpose of avoiding apprehension for an escape, fled the state and was absent from his usual place of abode within the state. State v. Wicker, 391 So. 2d 845, 1980 La. LEXIS 9521 (Dec. 15, 1980).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Trial Procedure. 44 La. L. Rev. 301 (November, 1983).

Developments in the Law, 1983-84: A Faculty Symposium: Criminal Trial Procedure. 45 La. L. Rev. 263 (November, 1984).

Art. 580. Suspension of time limitations.

A. When a defendant files a motion to quash or other preliminary plea, the running of the periods of limitation established by Article 578 shall be suspended until the ruling of the court thereon; but in no case shall the state have less than one year after the ruling to commence the trial.

B. The periods of limitation established by Article 578 shall also be suspended if the court grants a continuance in accordance with the provisions of Paragraph B of Article 709. (Acts 2010, No. 744, § 1, eff. June 29, 2010.)

2010 Amendments. — The 2010 amendment by No. 744 added the (A) designation; and added (B).

Quoted Statutory Material. — Acts 2010, No. 744, § 2, provides that “This Act is declared to be remedial, curative, and procedural and therefore is to be applied retroactively to January 1, 2010, as well as prospectively.”

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Since this article provides for a suspension rather than an interruption of prescription, the time between the filing of the plea and the ruling thereon is simply not counted. It is essential, however, to allow the state a reasonable time after the ruling on the plea to reset the case for trial, especially in cases where the plea is filed when the prescriptive period is about to expire. For this reason, the article allows the state at least one year after the ruling within which to commence the trial. The one year was decided upon because in many parishes, sessions of the criminal court are held only twice a year, and even six months might thus be too short.

(b) It will also be noted that this article does not require that the plea be “dilatory” as was required by Art. 8 of the 1928 Code of Criminal Procedure. This will avoid the problems existing under that Code in the characterization of the pleas as dilatory or nondilatory. See State v. Bradford, 217 La. 232, 45 So.2d 897 (1950); State v. Truett, 230 La. 955, 89 So.2d 754 (1956).

CROSS REFERENCES

Louisiana Law. — Notice of opposing party and opportunity to cross-examine expert; certification of subpoena request, see La. R.S. 15:501.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — Where defendant’s trial commenced a year and one week after his arrest for driving while intoxicated in violation of La. Rev. Stat. Ann. § 14:98, after he filed a motion pursuant to La. Code Crim. Proc. Ann. art. 535 to quash the prosecution as untimely under La. Code Crim. Proc. Ann. art. 578, the State had a heavy burden to show a legal cause for delay under La. Code Crim. Proc. Ann. arts. 579 or 580, which it failed to do, and the conviction was reversed in accordance with La. Code Crim. Proc. Ann. art. 581. State v. Whalen, 470 So. 2d 546, 1985 La. App. LEXIS 9744 (May 29, 1985).

• Grand Juries

•• Indictments

••• General Overview. — Since prosecution against defendant for second degree murder was instituted by grand jury indictment on January 23, 1996, the State had until January 23, 1998 to bring defendant to trial unless it could show interruption or suspension of the two-year time limit under La. Code Crim. Proc. Ann. art. 580 or La. Code Crim. Proc. Ann. art 579. Because the State failed to meet its burden of showing that the two-year time limitation was suspended for any length of time, the two-year time limitation expired, thus defendant’s motion to quash the indictment was properly granted. State v. Duncan, 771 So. 2d 254, 2000 La. App. LEXIS 2754 (Nov. 3, 2000), overruled in part by State v. Oliver, La. App. 34292, 786 So. 2d 317, 2001 La. App. LEXIS 936 (La.App. 2 Cir. May 9, 2001).

• Accusatory Instruments

•• Dismissal

••• General Overview. — Where defendant defendant’s 1996 indictment for first-degree murder was quashed by the trial court, but in 2002, based on the same underlying offense, the state brought a second indictment, charging defendant with second-degree murder, the trial court erred in calculating the time delay for commencement of trial from the date of the original indictment, and quashing the second indictment, because the dismissal of the first indictment was the result of that indictment being quashed, and the state had two years from the filing of the second-degree murder charge to bring defendant to trial. State v. Van Dyke, 856 So. 2d 187, 2003 La. App. LEXIS 2643 (Oct. 1, 2003), writ denied by La. 2003-2777, 867 So. 2d 689, 2004 La. LEXIS 552 (La. Feb. 13, 2004).

Trial court was required to hold an evidentiary hearing to determine the accuracy of a minute entry, which stated that defendant’s presence at trial was waived and he was unattended by counsel, because, if the attorney failed to appear, then he impliedly moved for a continuance that would, under La. Code Crim. Proc. Ann. art. 580, allow the State another year in which to commence trial but, if the attorney was present and ready for trial, then the State’s failure to commence trial on the next scheduled date violated art. 580 and required that the indictment be quashed. State v. Blazio, 756 So. 2d 606, 2000 La. App. LEXIS 695 (Mar. 15, 2000).

Trial court improperly granted defendants’ motion to quash because the State’s limitation period in which to begin trial started anew when defendants failed to appear for an arraignment and bench warrants were issued for their arrest. State v. Mack, 716 So. 2d 137, 1998 La. App. LEXIS 1641 (June 24, 1998).

•• Indictments

••• General Overview. — Where defendant defendant’s 1996 indictment for first degree murder was quashed by the trial court, but in 2002, based on the same underlying offense, the State brought a second indictment, charging defendant with second degree murder, the trial court erred in calculating the time delay for commencement of trial, from the date of the original indictment, and quashing the second indictment, because the dismissal of the first indictment was the result of that indictment being quashed, and the State had two years from the filing of the second degree murder charge, to bring defendant to trial. State v. Van Dyke, 856 So. 2d 187, 2003 La. App. LEXIS 2643 (Oct. 1, 2003), writ denied by La. 2003-2777, 867 So. 2d 689, 2004 La. LEXIS 552 (La. Feb. 13, 2004).

Where defendant was charged in an indictment with possession with intent to distribute Valium, the denial of defendant’s motion to quash the indictment for failure to timely commence trial within two years of the institution of prosecution under La. Code Crim. Proc. Ann. art. 578 was proper; the two-year period was suspended under La. Code Crim. Proc. Ann. art. 580 when defendant filed motions to suppress evidence and to quash. State v. Murray, 731 So. 2d 480, 1999 La. App. LEXIS 794 (Mar. 31, 1999).

• Discovery & Inspection

•• Bills of Particulars

••• General Overview. — Defendant’s filing of a motion for a bill of particulars was a dilatory plea within the intendment of former La. Rev. Stat. Ann. § 15:8 (now La. Code Crim. Proc. Ann. art. 580); the filing therefore interrupted the prescriptive period following the State’s filing of the bill of information charging defendant with possession of narcotics. State v. Truett, 230 LA. 955, 89 So. 2d 754, 1956 La. LEXIS 1477 (Mar. 26, 1956).

• Pretrial Motions & Procedures

•• Continuances. — Defendant’s request for a continuance of trial was a suspension rather than an interruption, and had the effect of granting the state a one-year extension in which to commence trial under La. Code Crim. Proc. Ann. art. 580; regardless of the motion’s classification, defendant’s failure to appear for trial was fatal to the argument that the state did not timely commence trial, as it caused the two-year time limitation to “commence to run anew” under La. Code Crim. Proc. Ann. art. 579(B). State v. Jenkins, 846 So. 2d 778, 2002 La. App. LEXIS 4261 (Feb. 12, 2002).

Motion to continue trial, filed by the defendant or jointly with the State, constitutes a preliminary plea under La. Code Crim. Proc. Ann. art. 580. State v. Blazio, 756 So. 2d 606, 2000 La. App. LEXIS 695 (Mar. 15, 2000).

Dismissal of defendant’s first-degree murder indictment due to the lapse of the statutory time period for commencement of trial was error; the State had been prepared for trial and only defendant’s motion to continue prevented the State from going forward. was improperly dismissed because the State had been prepared for trial and only defendant’s motion to continue prevented the State from going forward. State v. Jones, 653 So. 2d 109, 1995 La. App. LEXIS 843 (Apr. 5, 1995), writ of certiorari denied by La. 95-1055, 660 So. 2d 856, 1995 La. LEXIS 2345 (La. Sept. 29, 1995).

Defendant’s repeated oral motions in open court for continuances, either solely or jointly with the state, waived the requirement of La. Code Crim. Proc. Ann. art. 707 for a written motion, and suspended the two-year prescriptive period under La. Code Crim. Proc. Ann. arts. 578(2) and 580, for the commencement of trial after the institution of prosecution. State v. Jones, 620 So. 2d 341, 1993 La. App. LEXIS 2020 (May 25, 1993).

Trial court did not err in denying defendant’s motion to quash the information charging him with theft of over $ 500.00 in violation of La. Rev. Stat. Ann. § 14:67 based on the expiration of the two-year limitation period for commencing trial as provided for in La. Code Crim. Proc. Ann. art. 578(2); defendant’s filing of a joint motion for a continuance constituted a preliminary plea that served to suspend the running of the limitation period such that the State had a minimum of one year after the trial court’s ruling on the continuance motion to commence trial. State v. Evans, 627 So. 2d 664, 1993 La. App. LEXIS 1259 (Mar. 31, 1993).

Where the trial court had granted defendant’s motion for a continuance, the period of prescription was suspended and the State had up to one year from the date the motion was granted to commence trial. State v. Harton, 292 So. 2d 187, 1974 La. LEXIS 3280 (Mar. 25, 1974).

•• Dismissal. — A defendant prosecuted on manslaughter charges was not entitled to have granted his motion to quash the indictment pursuant to La. Code Crim Proc. Ann. art. 532(7) on grounds that the State failed to timely prosecute him within the applicable limitation period for commencement of the action, because prescription had been suspended prior to the dates the prescriptive periods would have elapsed and defendant’s guilty plea was thereafter entered during the extended time frame allowed by La. Code Crim. Proc. Ann. art. 580 once the prescriptive period recommenced. State v. Jones, 780 So. 2d 1234, 2001 La. App. LEXIS 461 (Feb. 28, 2001), writ denied by La. 2001-2820, 822 So. 2d 613, 2002 La. LEXIS 2386 (La. Aug. 16, 2002).

Trial court improperly granted defendants’ motion to quash because the State’s limitation period in which to begin trial started anew when defendants failed to appear for an arraignment and bench warrants were issued for their arrest. State v. Mack, 716 So. 2d 137, 1998 La. App. LEXIS 1641 (June 24, 1998).

Because a motion by defense counsel to be relieved was not a preliminary plea as contemplated by La. Code Crim. Proc. Ann. art. 580 that interrupted the La. Code Crim. Proc. Ann. art. 578(2) two-year period of limitation in which the State could commence a trial in a non-capital felony case, the charges had to be dismissed. State v. Carr, 271 So. 2d 871, 1973 La. LEXIS 5453 (Jan. 9, 1973).

•• Speedy Trial

••• General Overview. — Defendant’s motion to quash the indictment should have been granted because defendant was not brought to trial within one year after his conviction was reversed and it was three years since his indictment; defendant’s motion to quash was really a motion for a speedy trial which did not toll the limitations period. State v. Lonigan, 298 So. 2d 739, 1974 La. LEXIS 3879 (June 10, 1974).

••• Excludable Time Periods. — Defendant’s guilty plea to attempted first degree murder suspended the running of the La. Code Crim. Proc. Ann. art. 578 time limitation for commencing trial in the manner that a motion to quash or other preliminary plea would have done pursuant to La. Code Crim. Proc. Ann. art. 580; hence, after the order vacating defendant’s guilty plea became final, the State had two years less the time that ran before the plea in order to commence trial. State v. Allen, 871 So. 2d 1097, 2004 La. LEXIS 1332 (Apr. 23, 2004).

Defendant was not deprived of his right to a speedy trial, and the trial court did not err in not granting defendant’s motion to quash, where the record did not indicate that the state knew, or should have known, that defendant was being held in custody in another parish for federal authorities. State v. Quinones, 864 So. 2d 824, 2003 La. App. LEXIS 3692 (Dec. 30, 2003).

Where defendant’s motion to recuse the district attorney’s office was a “preliminary plea” that suspended the time for commencing a trial, the trial court erroneously granted a motion to quash before the time had run. State v. Vincent, 843 So. 2d 1174, 2003 La. App. LEXIS 796 (Apr. 2, 2003).

In proceedings leading to defendant’s retrial, the status hearing and arraignment were continued on defendant’s behalf for purposes of allowing him to substitute other retained counsel for his inexplicably missing defense counsel, and defendant’s retrial was not begun until more than a year after his new trial was granted, but the trial court’s denial of defendant’s motion to quash the indictment for delay in prosecution was affirmed because the continuance of the status hearing on June 20, 2000, on defendant’s behalf, constituted a preliminary plea within the scope of La. Code Crim. Proc. Ann. art. 580 and gave the State at least until June 20, 2001 to bring the case to trial. State v. Brooks, 838 So. 2d 778, 2003 La. LEXIS 401 (Feb. 14, 2003).

Continuance of a status hearing on a defendant’s behalf, for purposes of allowing him to substitute other retained counsel for his missing defense counsel, constitutes a preliminary plea within the scope of La. Code Crim. Proc. Ann. art. 580 because the prosecutor has an ethical duty to make reasonable efforts to assure that the accused is advised of the right to, and the procedure for obtaining counsel, and is given reasonable opportunity to obtain counsel under La. State Bar R. 3.8(b); because a continuance delays the criminal prosecution of the case in that a prosecutor cannot communicate or bargain directly with a defendant regarding a plea offer while the defendant is ostensibly still represented by counsel, a continuance to substitute other counsel gives the State at least one year from the date of continuance to bring the case to trial. State v. Brooks, 838 So. 2d 778, 2003 La. LEXIS 401 (Feb. 14, 2003).

The grounds for suspension under La. Code Crim. Proc. Ann. art. 580 also apply to the time limits specified by La. Code Crim. Proc. Ann. art. 582 after a new trial or a mistrial is granted, and for purposes of La. Code Crim. Proc. Ann. art. 580, a preliminary plea is any pleading or motion filed by the defense which has the effect of delaying trial. State v. Brooks, 838 So. 2d 778, 2003 La. LEXIS 401 (Feb. 14, 2003).

Defendant’s request for a continuance of trial was a suspension rather than an interruption, and had the effect of granting the state a one-year extension in which to commence trial under La. Code Crim. Proc. Ann. art. 580; regardless of the motion’s classification, defendant’s failure to appear for trial was fatal to the argument that the state did not timely commence trial, as it caused the two-year time limitation to “commence to run anew” under La. Code Crim. Proc. Ann. art. 579(B). State v. Jenkins, 846 So. 2d 778, 2002 La. App. LEXIS 4261 (Feb. 12, 2002).

Trial court was correct in its refusal to quash a bill of information on a claim of failure to timely prosecute the matter because the record showed that the two year time limitation established by La. Code Crim. Proc. Ann. art. 578 for prosecution of defendant on a felony charge of conspiracy to distribute cocaine was interrupted by the numerous motions filed by various defense attorneys, which under La. Code Crim. Proc. Ann. art. 579(B) suspended the running of time until the interruptions no longer existed; in addition, the trial was set to commence within a year after the trial court’s ruling on defendant’s last motions as required by La. Code Crim. Proc. Ann. art. 580. State v. Woodard, 799 So. 2d 701, 2001 La. App. LEXIS 2429 (Oct. 31, 2001).

When a defendant files a preliminary plea in the prosecution of a felony such as a motion for continuance, the two-year time period established by La. Code Crim. Proc. Ann. art. 578 is suspended by application of La. Code Crim. Proc. Ann. art. 580; furthermore, the prescriptive period is suspended when the preliminary motion is filed, not when it is ruled upon by the trial court. State v. Woodard, 799 So. 2d 701, 2001 La. App. LEXIS 2429 (Oct. 31, 2001).

Under La. Code Crim. Proc. Ann. art. 580, the filing of a preliminary motion by the defense suspends the prescriptive period until a ruling is rendered, but in no case shall the State have less than one year after the ruling to commence the trial. State v. Blazio, 756 So. 2d 606, 2000 La. App. LEXIS 695 (Mar. 15, 2000).

Minute entry, which reflected that defendant appeared at a status hearing unattended by counsel, did not constitute a trial delay attributable to the defense and, thus, was insufficient to establish a one-year extension under La. Code Crim. Proc. Ann. art. 580 for bringing defendant’s case to trial. State v. Blazio, 756 So. 2d 606, 2000 La. App. LEXIS 695 (Mar. 15, 2000).

A defendant charged with fourth offense of driving while intoxicated was entitled to a hearing on his motion to quash his bill of information for the alleged violation of his statutory speedy trial rights under La. Code Crim. Proc. Ann. art. 578, because the State needed to sustain its burden of demonstrating that either a ground of interruption under La. Code Crim. Proc. Ann. art. 579 or of suspension under La. Code Crim. Proc. Ann. art. 580 existed to justify the delay of trial. State v. Morris, 755 So. 2d 205, 2000 La. LEXIS 381 (Feb. 18, 2000).

While La. Code Crim. Proc. Ann. art. 578 requires the State to commence trial within two years from the date of indictment or filing of a bill of information, a motion for a continuance filed by a defendant is a preliminary plea under La. Code Crim. Proc. Ann. art 580, which suspends the running of the prescriptive period. State v. Watts, 738 So. 2d 628, 1999 La. App. LEXIS 1481 (May 19, 1999).

Trial court improperly granted defendants’ motion to quash because the State’s limitation period in which to begin trial started anew when defendants failed to appear for an arraignment and bench warrants were issued for their arrest. State v. Mack, 716 So. 2d 137, 1998 La. App. LEXIS 1641 (June 24, 1998).

La. Code Crim. Proc. Ann. art. 580 provides for a suspension of the time limitation when the defendant files a motion to quash or a preliminary plea and states that when a defendant files a motion to quash or other preliminary plea, the running of the periods of limitation established by La. Code Crim. Proc. Ann. art. 578 shall be suspended until the ruling of the court thereon; but in no case shall the State have less than one year after the ruling to commence the trial. State v. Johnson, 713 So. 2d 579, 1998 La. App. LEXIS 1224 (Apr. 22, 1998).

The denial of a defendant’s motion to quash an indictment based on upon the expiration of the time limit for bringing a felony defendant to trial was proper where the prescriptive period under La. Code Crim. Proc. Ann. art. 578(2) was suspended by La. Code Crim. Proc. Ann. art. 580 until an evidentiary hearing could be held. State v. Stelly, 645 So. 2d 804, 1994 La. App. LEXIS 2957 (Nov. 2, 1994), writ of certiorari denied by La. 94-3103, 653 So. 2d 589, 1995 La. LEXIS 1178 (La. Apr. 28, 1995).

On defendant’s motion to quash an indictment, a trial court judgment that granted defendant’s motion was reinstated where the filing of a motion for change of venue was a preliminary plea that suspended rather than interrupted prescription under La. Code Crim. Proc. Ann. art. 580; once a change of venue was granted, all procedural rules were applicable and the case proceeded within the same manner as if the proceedings had originally been instituted therein. State v. Rome, 630 So. 2d 1284, 1994 La. LEXIS 188 (Jan. 14, 1994).

Defendant’s repeated oral motions in open court for continuances, either solely or jointly with the state, waived the requirement of La. Code Crim. Proc. Ann. art. 707 for a written motion, and suspended the two-year prescriptive period under La. Code Crim. Proc. Ann. arts. 578(2) and 580, for the commencement of trial after the institution of prosecution. State v. Jones, 620 So. 2d 341, 1993 La. App. LEXIS 2020 (May 25, 1993).

Trial court erred in denying defendant’s motion to quash the indictment based on the expiration of the two year statute of limitation between the State’s initiation of prosecution against defendant for simple burglary and the date of trial; the period during which defense counsel filed a motion to withdraw and new counsel was obtained did not toll the two year statute of limitation for purposes of bringing defendant to trial because the motion to withdraw did not affect the State’s efforts to prosecute. State v. Garbo, 442 So. 2d 685, 1983 La. App. LEXIS 9631 (Nov. 22, 1983).

Under La. Code Crim. Proc. Ann. art. 580, as there was no suspension of the two-year period of limitation, the ruling denying defendant’s motion to quash was reversed, and defendant was ordered released. State v. Cooper, 389 So. 2d 1124, 1980 La. LEXIS 8852 (Oct. 20, 1980).

Where the trial court had granted defendant’s motion for a continuance, the period of prescription was suspended and the State had up to one year from the date the motion was granted to commence trial. State v. Harton, 292 So. 2d 187, 1974 La. LEXIS 3280 (Mar. 25, 1974).

Where defendant charged with escape served on the district attorney a motion for a bill of particulars and a motion to quash the information, but did not file either motion, the service of the motions did not interrupt the period of prescription. State v. Miller, 263 LA. 138, 267 So. 2d 550, 1972 La. LEXIS 5829 (Oct. 4, 1972).

••• Statutory Right. — Court was unable to find that defendant’s right to a speedy trial was denied; while the delay between the filing of the original bill of information and defendant’s trial was significant, that delay was the result of some factors beyond the control of either defendant or the State, such as the death of original defense counsel and the retention of new counsel, as well as delays initiated by the defense through requests for continuances and withdrawal of his original plea and the collapse of the plea bargain agreement negotiations. State v. Alexander, 875 So. 2d 853, 2004 La. App. LEXIS 1518 (May 19, 2004), writ denied by La. 2004-1063, 883 So. 2d 1007, 2004 La. LEXIS 2749 (La. Oct. 1, 2004).

Defendant was not deprived of his right to a speedy trial, and the trial court did not err in not granting defendant’s motion to quash, where the record did not indicate that the state knew, or should have known, that defendant was being held in custody in another parish for federal authorities. State v. Quinones, 864 So. 2d 824, 2003 La. App. LEXIS 3692 (Dec. 30, 2003).

Where defendant defendant’s 1996 indictment for first degree murder was quashed by the trial court, but in 2002, based on the same underlying offense, the State brought a second indictment, charging defendant with second degree murder, the trial court erred in calculating the time delay for commencement of trial, from the date of the original indictment, and quashing the second indictment, because the dismissal of the first indictment was the result of that indictment being quashed, and the State had two years from the filing of the second degree murder charge, to bring defendant to trial. State v. Van Dyke, 856 So. 2d 187, 2003 La. App. LEXIS 2643 (Oct. 1, 2003), writ denied by La. 2003-2777, 867 So. 2d 689, 2004 La. LEXIS 552 (La. Feb. 13, 2004).

In proceedings leading to defendant’s retrial, the status hearing and arraignment were continued on defendant’s behalf for purposes of allowing him to substitute other retained counsel for his inexplicably missing defense counsel, and defendant’s retrial was not begun until more than a year after his new trial was granted, but the trial court’s denial of defendant’s motion to quash the indictment for delay in prosecution was affirmed because the continuance of the status hearing on June 20, 2000, on defendant’s behalf, constituted a preliminary plea within the scope of La. Code Crim. Proc. Ann. art. 580 and gave the State at least until June 20, 2001 to bring the case to trial. State v. Brooks, 838 So. 2d 778, 2003 La. LEXIS 401 (Feb. 14, 2003).

Continuance of a status hearing on a defendant’s behalf, for purposes of allowing him to substitute other retained counsel for his missing defense counsel, constitutes a preliminary plea within the scope of La. Code Crim. Proc. Ann. art. 580 because the prosecutor has an ethical duty to make reasonable efforts to assure that the accused is advised of the right to, and the procedure for obtaining counsel, and is given reasonable opportunity to obtain counsel under La. State Bar R. 3.8(b); because a continuance delays the criminal prosecution of the case in that a prosecutor cannot communicate or bargain directly with a defendant regarding a plea offer while the defendant is ostensibly still represented by counsel, a continuance to substitute other counsel gives the State at least one year from the date of continuance to bring the case to trial. State v. Brooks, 838 So. 2d 778, 2003 La. LEXIS 401 (Feb. 14, 2003).

The grounds for suspension under La. Code Crim. Proc. Ann. art. 580 also apply to the time limits specified by La. Code Crim. Proc. Ann. art. 582 after a new trial or a mistrial is granted, and for purposes of La. Code Crim. Proc. Ann. art. 580, a preliminary plea is any pleading or motion filed by the defense which has the effect of delaying trial. State v. Brooks, 838 So. 2d 778, 2003 La. LEXIS 401 (Feb. 14, 2003).

Trial court was required to hold an evidentiary hearing to determine the accuracy of a minute entry, which stated that defendant’s presence at trial was waived and he was unattended by counsel, because, if the attorney failed to appear, then he impliedly moved for a continuance that would, under La. Code Crim. Proc. Ann. art. 580, allow the State another year in which to commence trial but, if the attorney was present and ready for trial, then the State’s failure to commence trial on the next scheduled date violated art. 580 and required that the indictment be quashed. State v. Blazio, 756 So. 2d 606, 2000 La. App. LEXIS 695 (Mar. 15, 2000).

While La. Code Crim. Proc. Ann. art. 578 requires the State to commence trial within two years from the date of indictment or filing of a bill of information, a motion for a continuance filed by a defendant is a preliminary plea under La. Code Crim. Proc. Ann. art 580, which suspends the running of the prescriptive period. State v. Watts, 738 So. 2d 628, 1999 La. App. LEXIS 1481 (May 19, 1999).

Where defendant’s trial commenced a year and one week after his arrest for driving while intoxicated in violation of La. Rev. Stat. Ann. § 14:98, after he filed a motion pursuant to La. Code Crim. Proc. Ann. art. 535 to quash the prosecution as untimely under La. Code Crim. Proc. Ann. art. 578, the State had a heavy burden to show a legal cause for delay under La. Code Crim. Proc. Ann. arts. 579 or 580, which it failed to do, and the conviction was reversed in accordance with La. Code Crim. Proc. Ann. art. 581. State v. Whalen, 470 So. 2d 546, 1985 La. App. LEXIS 9744 (May 29, 1985).

Oral motion for a continuance, which the State alleged the defendant had made, was not effective to suspend the prescriptive period for the offense, and the trial court erred in denying his motion to quash the prosecution. State v. Ebey, 452 So. 2d 1309, 1984 La. App. LEXIS 9060 (June 27, 1984).

Where defendant charged with escape served on the district attorney a motion for a bill of particulars and a motion to quash the information, but did not file either motion, the service of the motions did not interrupt the period of prescription. State v. Miller, 263 LA. 138, 267 So. 2d 550, 1972 La. LEXIS 5829 (Oct. 4, 1972).

•• Transfer. — On defendant’s motion to quash an indictment, a trial court judgment that granted defendant’s motion was reinstated where the filing of a motion for change of venue was a preliminary plea that suspended rather than interrupted prescription under La. Code Crim. Proc. Ann. art. 580; once a change of venue was granted, all procedural rules were applicable and the case proceeded within the same manner as if the proceedings had originally been instituted therein. State v. Rome, 630 So. 2d 1284, 1994 La. LEXIS 188 (Jan. 14, 1994).

• Jurisdiction & Venue

•• General Overview. — Defendant’s motion to quash the indictment should have been granted because defendant was not brought to trial within one year after his conviction was reversed and it was three years since his indictment; defendant’s motion to quash was really a motion for a speedy trial which did not toll the limitations period. State v. Lonigan, 298 So. 2d 739, 1974 La. LEXIS 3879 (June 10, 1974).

• Trials

•• Continuances. — Although La. Code Crim. Proc. Ann. art. 583 specifically provides for interruption of the one-year limitation only for causes stated in La. Code Crim. Proc. Ann. art. 579, limitation is also suspended under La. Code Crim. Proc. Ann. art. 580 where defendant files a motion to quash or other preliminary plea; a motion for continuance filed by defendant is a preliminary plea under art. 580 that suspends the time limitation. State v. Campbell, 715 So. 2d 488, 1998 La. App. LEXIS 1344 (May 20, 1998).

Although more than two years had elapsed between institution of prosecution by the filing of the bill of information and commencement of trial, there was no violation because the filing of a motion to continue tolled the limitations period; defendant was brought to trial within one year after the motion was ruled on by the trial court. State v. Fabacher, 362 So. 2d 555, 1978 La. LEXIS 5396 (Sept. 5, 1978).

•• Defendant’s Rights

••• Right to Speedy Trial. — Defendant’s guilty plea to attempted first degree murder suspended the running of the La. Code Crim. Proc. Ann. art. 578 time limitation for commencing trial in the manner that a motion to quash or other preliminary plea would have done pursuant to La. Code Crim. Proc. Ann. art. 580; hence, after the order vacating defendant’s guilty plea became final, the State had two years less the time that ran before the plea in order to commence trial. State v. Allen, 871 So. 2d 1097, 2004 La. LEXIS 1332 (Apr. 23, 2004).

Defendant’s second trial was timely under La. Code Crim. Proc. Ann. art. 578, which set forth the time limitations for bringing a defendant to trial, where (1) because the court found that defendant’s recusal motion seemed to be of the same genera as a motion to quash, it was covered by La. Code Crim. Proc. Ann. art. 580, given that both motions were motions from which a state could appeal pursuant to La. Code Crim. Proc. Ann. art. 912(B), and (2) accordingly, the state was required to retry defendant within one year of the recusal motion, which it did. State v. McDonald, 838 So. 2d 128, 2003 La. App. LEXIS 221 (Feb. 5, 2003), writ denied by La. 2003-0807, 855 So. 2d 758, 2003 La. LEXIS 3033 (La. Oct. 17, 2003).

Defendant’s request for a continuance of trial was a suspension rather than an interruption, and had the effect of granting the state a one-year extension in which to commence trial under La. Code Crim. Proc. Ann. art. 580; regardless of the motion’s classification, defendant’s failure to appear for trial was fatal to the argument that the state did not timely commence trial, as it caused the two-year time limitation to “commence to run anew” under La. Code Crim. Proc. Ann. art. 579(B). State v. Jenkins, 846 So. 2d 778, 2002 La. App. LEXIS 4261 (Feb. 12, 2002).

Defendant’s conviction for misapplication of payments by a contractor was affirmed because he tolled the time limitation period to commence his criminal trial by his motion to continue the trial status conference. State v. Marshall, 808 So. 2d 376, 2000 La. App. LEXIS 2935 (Nov. 8, 2000).

Under La. Code Crim. Proc. Ann. art. 580, the time limit to try defendant for possession of cocaine was tolled during the period that the State appealed the trial court’s ruling squashing the charge on the grounds of improper venue and therefore only after the appellate court reversed the trial court’s ruling did the time limit to bring defendant to trial begin again. State v. Brocato, 744 So. 2d 178, 1999 La. App. LEXIS 2594 (Sept. 15, 1999), writ denied by La. 99-2943, 751 So. 2d 883, 1999 La. LEXIS 3521 (La. Dec. 17, 1999).

Where defendant was charged in an indictment with possession with intent to distribute Valium, the denial of defendant’s motion to quash the indictment for failure to timely commence trial within two years of the institution of prosecution under La. Code Crim. Proc. Ann. art. 578 was proper; the two-year period was suspended under La. Code Crim. Proc. Ann. art. 580 when defendant filed motions to suppress evidence and to quash. State v. Murray, 731 So. 2d 480, 1999 La. App. LEXIS 794 (Mar. 31, 1999).

Two-year limit in which to bring defendant to trial was not suspended by a bill of particulars that defendant filed before the prosecution was instituted by bills of information; thus, defendant’s motion to quash the bills of information was granted and the bills were dismissed. State v. Duncan, 702 So. 2d 328, 1997 La. App. LEXIS 2448 (Oct. 29, 1997), overruled in part by State v. Oliver, La. App. 34292, 786 So. 2d 317, 2001 La. App. LEXIS 936 (La.App. 2 Cir. May 9, 2001).

The denial of a defendant’s motion to quash an indictment based on upon the expiration of the time limit for bringing a felony defendant to trial was proper where the prescriptive period under La. Code Crim. Proc. Ann. art. 578(2) was suspended by La. Code Crim. Proc. Ann. art. 580 until an evidentiary hearing could be held. State v. Stelly, 645 So. 2d 804, 1994 La. App. LEXIS 2957 (Nov. 2, 1994), writ of certiorari denied by La. 94-3103, 653 So. 2d 589, 1995 La. LEXIS 1178 (La. Apr. 28, 1995).

Where defendant, after obtaining a new trial, filed an application for discovery and a motion to suppress defendant’s confession, the one year time elimination under La. Code Crim. Proc. Ann. art. 582 was interrupted and the state was allowed an additional year under La. Code Crim. Proc. Ann. art. 580 in which to retry defendant. State v. Brooks, 505 So. 2d 714, 1987 La. LEXIS 8979 (Apr. 6, 1987), writ of certiorari denied by 484 U.S. 947, 108 S. Ct. 337, 98 L. Ed. 2d 363, 1987 U.S. LEXIS 4687, 56 U.S.L.W. 3338 (1987).

Where the State sought review of a judgment of a trial court granting defendants motion to dismiss a burglary case against them on the basis that the case was barred by the two-year prescriptive period in which to bring defendants to trial under former La. Rev. Stat. Ann. art. § 15:7.8 (now La. Code Crim. Proc. Ann. art. 578), the defendants were not denied a speedy trial because their requests for continuances to obtain counsel were preliminary pleas as defined by former La. Rev. Stat. Ann. art. § 15:7.10 (now La. Code Crim. Proc. Ann. art. 580) that were beyond the control of the State and therefore suspended the two-year period in which to bring defendants to trial under former La. Rev. Stat. Ann. § 15:7.9 (now La. Code Crim. Proc. Ann. art. 579). State v. Elfert, 247 LA. 1047, 175 So. 2d 826, 1965 La. LEXIS 2021 (June 7, 1965).

• Defenses

•• Statutes of Limitations. — Where defendant pleaded guilty to forcible rape and three counts of armed robbery, the following events ensued: (1) The trial court set aside defendant’s plea to the forcible rape upon motion for post conviction relief, (2) the appellate court set aside the plea’s to armed robbery, (3) the State re-filed the charges, (4) defendant moved to quash which was denied in the trial court, and (5) the appellate court granted defendant’s writ as to the rape charge; the appellate court’s order quashing a rape indictment based on La. Code Crim. Proc. Ann. art. 580, 582 did not bar defendant’s re-prosecution on the rape charge because the joined armed robbery counts of the indictment were still in the appellate process and defendant’s application for a writ to the court of appeals to review the denial by the trial court of postconviction relief on the armed robbery counts prevented the State from proceeding to trial on the aggravated rape count in that the joinder of the counts in the indictment was proper under La. Code Crim. Proc. Ann. art. 493. State v. Washington, 846 So. 2d 723, 2003 La. LEXIS 1605 (May 20, 2003).

A defendant prosecuted on manslaughter charges was not entitled to have granted his motion to quash the indictment pursuant to La. Code Crim Proc. Ann. art. 532(7) on grounds that the State failed to timely prosecute him within the applicable limitation period for commencement of the action, because prescription had been suspended prior to the dates the prescriptive periods would have elapsed and defendant’s guilty plea was thereafter entered during the extended time frame allowed by La. Code Crim. Proc. Ann. art. 580 once the prescriptive period recommenced. State v. Jones, 780 So. 2d 1234, 2001 La. App. LEXIS 461 (Feb. 28, 2001), writ denied by La. 2001-2820, 822 So. 2d 613, 2002 La. LEXIS 2386 (La. Aug. 16, 2002).

Since prosecution against defendant for second degree murder was instituted by grand jury indictment on January 23, 1996, the State had until January 23, 1998 to bring defendant to trial unless it could show interruption or suspension of the two-year time limit under La. Code Crim. Proc. Ann. art. 580 or La. Code Crim. Proc. Ann. art. 579. Because the State failed to meet its burden of showing that the two-year time limitation was suspended for any length of time, the two-year time limitation expired, thus defendant’s motion to quash the indictment was properly granted. State v. Duncan, 771 So. 2d 254, 2000 La. App. LEXIS 2754 (Nov. 3, 2000), overruled in part by State v. Oliver, La. App. 34292, 786 So. 2d 317, 2001 La. App. LEXIS 936 (La.App. 2 Cir. May 9, 2001).

Dismissal of defendant’s first-degree murder indictment due to the lapse of the statutory time period for commencement of trial was error; the State had been prepared for trial and only defendant’s motion to continue prevented the State from going forward. was improperly dismissed because the State had been prepared for trial and only defendant’s motion to continue prevented the State from going forward. State v. Jones, 653 So. 2d 109, 1995 La. App. LEXIS 843 (Apr. 5, 1995), writ of certiorari denied by La. 95-1055, 660 So. 2d 856, 1995 La. LEXIS 2345 (La. Sept. 29, 1995).

Trial court did not err in denying defendant’s motion to quash the information charging him with theft of over $ 500.00 in violation of La. Rev. Stat. Ann. § 14:67 based on the expiration of the two-year limitation period for commencing trial as provided for in La. Code Crim. Proc. Ann. art. 578(2); defendant’s filing of a joint motion for a continuance constituted a preliminary plea that served to suspend the running of the limitation period such that the State had a minimum of one year after the trial court’s ruling on the continuance motion to commence trial. State v. Evans, 627 So. 2d 664, 1993 La. App. LEXIS 1259 (Mar. 31, 1993).

Oral motion for a continuance, which the State alleged the defendant had made, was not effective to suspend the prescriptive period for the offense, and the trial court erred in denying his motion to quash the prosecution. State v. Ebey, 452 So. 2d 1309, 1984 La. App. LEXIS 9060 (June 27, 1984).

Although more than one year had passed since a defendant was granted a new trial, the defendant filed preliminary pleas during that time that suspended the running of prescription; therefore, prescription did not bar defendant’s indictment for armed robbery. State v. Falkins, 395 So. 2d 740, 1981 La. LEXIS 7298 (Mar. 2, 1981).

GOVERNMENTS

• Legislation

•• Statutes of Limitations

••• Time Limitations. — One-year extension granted to the State was inapplicable where the State failed to commence trial prior to a ruling of defendant’s motion to quash; the State was allowed one year after a ruling within which to commence trial when the ruling on a plea upset a trial date previously fixed within the applicable time limitations. State v. Frith, 436 So. 2d 620, 1983 La. App. LEXIS 8946 (June 29, 1983).

••• Tolling. — Where defendant pleaded guilty to forcible rape and three counts of armed robbery, the following events ensued: (1) The trial court set aside defendant’s plea to the forcible rape upon motion for post conviction relief, (2) the appellate court set aside the plea’s to armed robbery, (3) the State re-filed the charges, (4) defendant moved to quash which was denied in the trial court, and (5) the appellate court granted defendant’s writ as to the rape charge; the appellate court’s order quashing a rape indictment based on La. Code Crim. Proc. Ann. art. 580, 582 did not bar defendant’s re-prosecution on the rape charge because the joined armed robbery counts of the indictment were still in the appellate process and defendant’s application for a writ to the court of appeals to review the denial by the trial court of postconviction relief on the armed robbery counts prevented the State from proceeding to trial on the aggravated rape count in that the joinder of the counts in the indictment was proper under La. Code Crim. Proc. Ann. art. 493. State v. Washington, 846 So. 2d 723, 2003 La. LEXIS 1605 (May 20, 2003).

Where defendant, after obtaining a new trial, filed an application for discovery and a motion to suppress defendant’s confession, the one year time elimination under La. Code Crim. Proc. Ann. art. 582 was interrupted and the state was allowed an additional year under La. Code Crim. Proc. Ann. art. 580 in which to retry defendant. State v. Brooks, 505 So. 2d 714, 1987 La. LEXIS 8979 (Apr. 6, 1987), writ of certiorari denied by 484 U.S. 947, 108 S. Ct. 337, 98 L. Ed. 2d 363, 1987 U.S. LEXIS 4687, 56 U.S.L.W. 3338 (1987).

Although over two years had past following the filing of the bill of information charging defendant with simple burglary, his prosecution was not barred by the two-year statute of limitations because his motion for a preliminary hearing served to toll the statute for five months. State v. Haney, 442 So. 2d 696, 1983 La. App. LEXIS 9643 (Nov. 22, 1983).

Trial court erred in denying defendant’s motion to quash the indictment based on the expiration of the two year statute of limitation between the State’s initiation of prosecution against defendant for simple burglary and the date of trial; the period during which defense counsel filed a motion to withdraw and new counsel was obtained did not toll the two year statute of limitation for purposes of bringing defendant to trial because the motion to withdraw did not affect the State’s efforts to prosecute. State v. Garbo, 442 So. 2d 685, 1983 La. App. LEXIS 9631 (Nov. 22, 1983).

Defendant’s filing of a motion for a bill of particulars was a dilatory plea within the intendment of former La. Rev. Stat. Ann. § 15:8 (now La. Code Crim. Proc. Ann. art. 580); the filing therefore interrupted the prescriptive period following the State’s filing of the bill of information charging defendant with possession of narcotics. State v. Truett, 230 LA. 955, 89 So. 2d 754, 1956 La. LEXIS 1477 (Mar. 26, 1956).

Art. 581. Expiration of limitations; motion to quash; effect.

Upon the expiration of the limitations established by this Chapter, the court shall, upon motion of the defendant, dismiss the indictment. This right of dismissal is waived unless the motion to quash is made prior to trial.

If the indictment is dismissed under this article, there shall be no further prosecution against the defendant for the same or a lesser offense based on the same facts.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Under the 1928 Code of Criminal Procedure a defendant couldobtain a compulsory nolle prosequi after prescription had accrued under Art. 8 of that Code, or could obtain a dismissal under Art. 9 of that Code. The compulsory nolle prosequi isunrealistic. If there has been a failure to prosecute within the time limits established, the defendant should be required to file a motion to quash. If the state agrees that the timelimitation has run out and that there has been no interruption or suspension, it can enter a nolle prosequi under the usual rules for so doing. In such cases, however, further prosecution would be barred by the second paragraph of Art. 576.

(b) If an interruption or a suspension occurs under art. 579 or 580, then, of course, the time limitation will not expire, and this article will not apply. In this connection it will be noted that the last part of Clause (2) of art. 579 gives the court a great deal of discretion in determining whether there has been an interruption because commencement of the trial was not possible for causes “beyond the control of the state.”
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CRIMINAL LAW & PROCEDURE

• Pretrial Motions & Procedures

•• Speedy Trial

••• Excludable Time Periods. — When a defendant seeks to quash the charges against him pursuant to La. Code Crim. Proc. Ann. art. 581 due to a violation of the La. Code Crim. Proc. Ann. art. 578 time limitations, the State bears the burden of showing that an interruption or a suspension occurred. State v. Johnson, 713 So. 2d 579, 1998 La. App. LEXIS 1224 (Apr. 22, 1998).

One-year period of limitation for commencement of a second trial following the grant of a new trial, as set forth in La. Code Crim. Proc. Ann. art. 582, was not interrupted by the pendency of the State’s proceeding to obtain supervisory relief from the trial court’s denial of its motion to recuse the trial judge, and the pendency of the State’s writ application did not constitute a cause beyond the control of the State under La. Code Crim. Proc. Ann. art. 579(A)(2). State v. Williams, 631 So. 2d 1370, 1994 La. App. LEXIS 407 (Feb. 9, 1994), writ of certiorari denied by La. 94-0606, 637 So. 2d 499, 1994 La. LEXIS 1448 (La. June 3, 1994).

••• Statutory Right. — Time periods within which trial was to have commenced were not surpassed where, even though 15 months elapsed between institution of prosecution and the grant of defendant’s motion to quash, the State had upset only two of the seven scheduled trial dates and had not attempted to circumvent the time limits. State v. DeRouen, 678 So. 2d 39, 1996 La. App. LEXIS 1352 (June 26, 1996).

Where defendant’s trial commenced a year and one week after his arrest for driving while intoxicated in violation of La. Rev. Stat. Ann. § 14:98, after he filed a motion pursuant to La. Code Crim. Proc. Ann. art. 535 to quash the prosecution as untimely under La. Code Crim. Proc. Ann. art. 578, the State had a heavy burden to show a legal cause for delay under La. Code Crim. Proc. Ann. art. 579 or 580, which it failed to do, and the conviction was reversed in accordance with La. Code Crim. Proc. Ann. art. 581. State v. Whalen, 470 So. 2d 546, 1985 La. App. LEXIS 9744 (May 29, 1985).

Misdemeanor speeding prosecution against defendant was dismissed because more than two years elapsed between its commencement and its trial; defendant’s failure to appear for a scheduled court date did not interrupt the one-year prescription period of La. Code Crim. Proc. Ann. art. 578. Baton Rouge v. Wheat, 377 So. 2d 1234, 1979 La. LEXIS 7619 (Dec. 19, 1979).

• Defenses

•• Statutes of Limitations. — There was no question that the state could not have reinstituted prosecution of defendant for the crimes of armed robbery or conspiracy to commit armed robbery which occurred at the victim’s residence because the state failed to bring defendant to trial within the time limits set by La. Code Crim. Proc. Ann. art. 581; however, prosecution of new charges brought thereafter of aggravated burglary and conspiracy to commit burglary were not barred by art. 581 because they separate crimes that occurred at different times and that contained separate elements, in that the aggravated burglary of the empty residence had completely taken place before the victim returned home to find defendant and his accomplices. State v. Powers, 344 So. 2d 1049, 1977 La. LEXIS 5645 (Apr. 11, 1977).

Judgment that sustained defendant’s plea of prescription, under former La. Rev. Stat. Ann. § 15:8 (now La. Code Crim. Proc. Ann. arts. 572, 581) to charges of unlawful possession of narcotics was a complete bar to a subsequent prosecution for the same offense; the plea of statute of limitations was a plea to the merits. State v. Latil, 231 LA. 551, 92 So. 2d 63, 1956 La. LEXIS 1554 (Dec. 7, 1956).

• Appeals

•• Reviewability

••• Preservation for Review

•••• General Overview. — Defendant waived his claim that prescription ran on the State’s prosecution against him on an aggravated rape indictment, pursuant to La. Code Crim. Proc. Ann. art. 578, when seven years elapsed between the crime and the commencement of trial against him by failing to urge it via a motion to quash filed prior to trial. State v. James, 394 So. 2d 1197, 1981 La. LEXIS 7242 (Jan. 26, 1981).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

Art. 582. Time limitations; effect of new trial.

When a defendant obtains a new trial or there is a mistrial, the state must commence the second trial within one year from the date the new trial is granted, or the mistrial is ordered, or within the period established by Article 578, whichever is longer.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is simply an administrative necessity to take care of the situations it covers.

(b) See Comments under Art. 580.

JUDICIAL DECISIONS

INDEX

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Possession

•••• General Overview

•• Homicide

••• Voluntary Manslaughter

•••• General Overview

• Pretrial Motions & Procedures

•• Speedy Trial

••• General Overview

••• Excludable Time Periods

••• Statutory Right

• Guilty Pleas

•• Changes & Withdrawals

• Jurisdiction & Venue

•• General Overview

• Trials

•• Defendant’s Rights

••• Right to Speedy Trial

• Defenses

•• Statutes of Limitations

GOVERNMENTS

• Legislation

•• Statutes of Limitations

••• Extension & Revival

••• Tolling

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Possession

•••• General Overview. — Of the 34 continuances in defendant’s case, only seven were documented as attributable to the state, the delay in the case resulted primarily from defendant’s failure to appear in court, and the failure to effect service on defendant was entirely attributable to defendant; thus, the state was correct that prescription was interrupted under La. Code Crim. Proc. Ann. art. 579, the case had not prescribed under La. Code Crim. Proc. Ann. art. 578(2), the motion to quash was reversed, and the state could commence defendant’s trial for possession of cocaine, in violation of La. Rev. Stat. Ann. § 40:967(C), pursuant to the time limitations in La. Code Crim. Proc. Ann. arts. 582 and 583. State v. Causey, 844 So. 2d 1076, 2003 La. App. LEXIS 1098 (Apr. 9, 2003).

•• Homicide

••• Voluntary Manslaughter

•••• General Overview. — In a manslaughter case, the one-year period of limitation for a new trial was tolled by defendant’s filing of a speedy trial motion and by defendant’s appeal from the denial of that motion; hence, defendant’s retrial was timely. State v. Bell, 854 So. 2d 429, 2003 La. App. LEXIS 2289 (Aug. 6, 2003), writ denied by La. 2003-2573, 867 So. 2d 688, 2004 La. LEXIS 547 (La. Feb. 13, 2004).

• Pretrial Motions & Procedures

•• Speedy Trial

••• General Overview. — Defendant’s motion to quash the indictment should have been granted because defendant was not brought to trial within one year after his conviction was reversed and it was three years since his indictment; defendant’s motion to quash was really a motion for a speedy trial which did not toll the limitations period. State v. Lonigan, 298 So. 2d 739, 1974 La. LEXIS 3879 (June 10, 1974).

••• Excludable Time Periods. — The grounds for suspension under La. Code Crim. Proc. Ann. art. 580 also apply to the time limits specified by La. Code Crim. Proc. Ann. art. 582 after a new trial or a mistrial is granted, and for purposes of La. Code Crim. Proc. Ann. art. 580, a preliminary plea is any pleading or motion filed by the defense which has the effect of delaying trial. State v. Brooks, 838 So. 2d 778, 2003 La. LEXIS 401 (Feb. 14, 2003).

One-year period of limitation for commencement of a second trial following the grant of a new trial, as set forth in La. Code Crim. Proc. Ann. art. 582, was not interrupted by the pendency of the State’s proceeding to obtain supervisory relief from the trial court’s denial of its motion to recuse the trial judge, and the pendency of the State’s writ application did not constitute a cause beyond the control of the State under La. Code Crim. Proc. Ann. art. 579(A)(2). State v. Williams, 631 So. 2d 1370, 1994 La. App. LEXIS 407 (Feb. 9, 1994), writ of certiorari denied by La. 94-0606, 637 So. 2d 499, 1994 La. LEXIS 1448 (La. June 3, 1994).

Although defendant was recaptured approximately two hours after he escaped, the escape interrupted the period which the state had to try defendant for murder after his first conviction was reversed on appeal, and the period started anew on the date of defendant’s escape. State v. Montgomery, 257 LA. 461, 242 So. 2d 818, 1970 La. LEXIS 3409 (Nov. 9, 1970).

••• Statutory Right. — In a manslaughter case, the one-year period of limitation for a new trial was tolled by defendant’s filing of a speedy trial motion and by defendant’s appeal from the denial of that motion; hence, defendant’s retrial was timely. State v. Bell, 854 So. 2d 429, 2003 La. App. LEXIS 2289 (Aug. 6, 2003), writ denied by La. 2003-2573, 867 So. 2d 688, 2004 La. LEXIS 547 (La. Feb. 13, 2004).

Of the 34 continuances in defendant’s case, only seven were documented as attributable to the state, the delay in the case resulted primarily from defendant’s failure to appear in court, and the failure to effect service on defendant was entirely attributable to defendant; thus, the state was correct that prescription was interrupted under La. Code Crim. Proc. Ann. art. 579, the case had not prescribed under La. Code Crim. Proc. Ann. art. 578(2), the motion to quash was reversed, and the state could commence defendant’s trial for possession of cocaine, in violation of La. Rev. Stat. Ann. § 40:967(C), pursuant to the time limitations in La. Code Crim. Proc. Ann. arts. 582 and 583. State v. Causey, 844 So. 2d 1076, 2003 La. App. LEXIS 1098 (Apr. 9, 2003).

• Guilty Pleas

•• Changes & Withdrawals. — La. Code Crim. Proc. Ann. art. 582 applies only when a trial has commenced and either it was completed or a mistrial ended it prematurely; hence, where a defendant pleaded guilty to attempted first degree murder the one-year limitation period in La. Code Crim. Proc. Ann. art. 582 did not apply because no trial had been commenced or had ended in a mistrial. State v. Allen, 871 So. 2d 1097, 2004 La. LEXIS 1332 (Apr. 23, 2004).

• Jurisdiction & Venue

•• General Overview. — Defendant’s motion to quash the indictment should have been granted because defendant was not brought to trial within one year after his conviction was reversed and it was three years since his indictment; defendant’s motion to quash was really a motion for a speedy trial which did not toll the limitations period. State v. Lonigan, 298 So. 2d 739, 1974 La. LEXIS 3879 (June 10, 1974).

• Trials

•• Defendant’s Rights

••• Right to Speedy Trial. — La. Code Crim. Proc. Ann. art. 582 applies only when a trial has commenced and either it was completed or a mistrial ended it prematurely; hence, where a defendant pleaded guilty to attempted first degree murder the one-year limitation period in La. Code Crim. Proc. Ann. art. 582 did not apply because no trial had been commenced or had ended in a mistrial. State v. Allen, 871 So. 2d 1097, 2004 La. LEXIS 1332 (Apr. 23, 2004).

Defendant’s conviction for misapplication of payments by a contractor was affirmed because he tolled the time limitation period to commence his criminal trial by his motion to continue the trial status conference. State v. Marshall, 808 So. 2d 376, 2000 La. App. LEXIS 2935 (Nov. 8, 2000).

Where defendant filed several motions for continuances that precluded a retrial within one year of the mistrial in his original criminal trial, defendant waived the time limitation for bringing the matter to trial. State v. Keating, 772 So. 2d 740, 2000 La. App. LEXIS 2489 (Oct. 18, 2000), writ denied by La. 2000-3150, 799 So. 2d 494, 2001 La. LEXIS 4049 (La. Oct. 12, 2001).

• Defenses

•• Statutes of Limitations. — Where defendant pleaded guilty to forcible rape and three counts of armed robbery, the following events ensued: (1) The trial court set aside defendant’s plea to the forcible rape upon motion for post conviction relief, (2) the appellate court set aside the plea’s to armed robbery, (3) the State re-filed the charges, (4) defendant moved to quash which was denied in the trial court, and (5) the appellate court granted defendant’s writ as to the rape charge; the appellate court’s order quashing a rape indictment based on La. Code Crim. Proc. Ann. art. 580, 582 did not bar defendant’s re-prosecution on the rape charge because the joined armed robbery counts of the indictment were still in the appellate process and defendant’s application for a writ to the court of appeals to review the denial by the trial court of postconviction relief on the armed robbery counts prevented the State from proceeding to trial on the aggravated rape count in that the joinder of the counts in the indictment was proper under La. Code Crim. Proc. Ann. art. 493. State v. Washington, 846 So. 2d 723, 2003 La. LEXIS 1605 (May 20, 2003).

GOVERNMENTS

• Legislation

•• Statutes of Limitations

••• Extension & Revival. — Although defendant was recaptured approximately two hours after he escaped, the escape interrupted the period which the state had to try defendant for murder after his first conviction was reversed on appeal, and the period started anew on the date of defendant’s escape. State v. Montgomery, 257 LA. 461, 242 So. 2d 818, 1970 La. LEXIS 3409 (Nov. 9, 1970).

••• Tolling. — Where defendant, after obtaining a new trial, filed an application for discovery and a motion to suppress defendant’s confession, the one year time elimination under La. Code Crim. Proc. Ann. art. 582 was interrupted and the state was allowed an additional year under La. Code Crim. Proc. Ann. art. 580 in which to retry defendant. State v. Brooks, 505 So. 2d 714, 1987 La. LEXIS 8979 (Apr. 6, 1987), writ of certiorari denied by 484 U.S. 947, 108 S. Ct. 337, 98 L. Ed. 2d 363, 1987 U.S. LEXIS 4687, 56 U.S.L.W. 3338 (1987).

Art. 583. Interruption of time limitation where new trial.

The period of limitation established by Article 582 shall be interrupted by any of the causes stated in Article 579. Where such interruption occurs, the state must commence the new trial within one year from the date the cause of interruption no longer exists. (Added by Acts 1972, No. 647, §1.)

 

TITLE 18. DOUBLE JEOPARDY

Article

591. Double jeopardy; definition.

592. When jeopardy begins.

593. Method of pleading.

594. Method of trial; time for disposition.

595. Double jeopardy; when not applicable.

596. Requirements for double jeopardy.

597. Prosecution in other jurisdiction.

598. Effect of verdict.

Art. 591. Double jeopardy; definition.

No person shall be twice put in jeopardy of life or liberty for the same offense, except, when on his own motion, a new trial has been granted or judgment has been arrested, or where there has been a mistrial legally ordered under the provisions of Article 775 or ordered with the express consent of the defendant.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The 1928 Code of Criminal Procedure used the term “former jeopardy” for this subject. “Double jeopardy” is used in this Code because it more closely connotes the constitutional concept upon which this article is based.

(b) This article gives protection to property and also extends to corporations. United States v. Waterloo Distillery Co., 282 U.S. 577, 51 S.Ct. 282, 75 L.Ed. 558 (1930); Helvering v. Mitchell, 303 U.S. 391, 58 S.Ct. 630, 82 L.Ed. 907 (1938); Rex Trailer Co. v. United States, 350 U.S. 148, 76 S.Ct. 219, 100 L.Ed. 149 (1956). There is language in the cited cases that a “forfeiture” may be protection against double jeopardy if it can be classed as a criminal rather than a civil penalty.

(c) Art. 276 of the 1928 Code of Criminal Procedure provided that the plea of former jeopardy could be urged by a defendant “only under such circumstances as would enable him to sustain the plea of former acquittal or former conviction.” The above article does not deal independently with the concepts of “former acquittal” and “former conviction” because those concepts are embodied in the general concept of double jeopardy. If the defendant can show that he has been in jeopardy, the showing will support a plea of double jeopardy, unless the state can show that his jeopardy is a result of action which is an exception to the general rule.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Double Jeopardy. — Based on both the Blockburger test and the “same evidence” test, a defendant convicted of both armed robbery as defined in La. Rev. Stat. Ann. § 14:64 and aggravated burglary as defined in La. Rev. Stat. Ann. § 14:60 was not subjected to double jeopardy in violation of La. Const. art. I, § 15, and La. Code Crim. Proc. Ann. art. 591, where the crime of aggravated burglary of a store was completed upon defendant’s unauthorized entry into the store by pushing an employee back into the store with the specific intent to commit a felony of theft while armed with a gun and where the crime of armed robbery of the employee was thereafter accomplished when defendant forced the employee at gunpoint to turn over the money. State v. Lefeure, 778 So. 2d 744, 2001 La. App. LEXIS 40 (Jan. 30, 2001), writ denied by La. 2001-1440, 797 So. 2d 669, 2001 La. LEXIS 2664 (La. Sept. 21, 2001).

Defendant convicted of both armed robbery and kidnapping was subjected to double jeopardy in violation of La. Const. art. I, § 15, and La. Code Crim. Proc. Ann. art. 591, where defendant entered the victim’s vehicle armed with a weapon and forced the victim to drive defendant somewhere because other than taking the victim’s free will to drive the vehicle, defendant took nothing of value from the victim, so the evidence used to support the conviction for one offense also proved the other. State v. Lefeure, 778 So. 2d 744, 2001 La. App. LEXIS 40 (Jan. 30, 2001), writ denied by La. 2001-1440, 797 So. 2d 669, 2001 La. LEXIS 2664 (La. Sept. 21, 2001).

Defendant’s protection from double jeopardy, La. Const. art. I, § 15, was not violated when he was retried after a mistrial, La. Code Crim. Proc. Ann. art. 591, and where his attorney’s acquiescence to the mistrial removed the mistrial from any of the grounds listed in La. Code Crim. Proc. Ann. art. 775. State v. Dickerson, 760 So. 2d 503, 2000 La. App. LEXIS 997 (Apr. 25, 2000), writ denied by La. 2000-1495, 787 So. 2d 299, 2001 La. LEXIS 848 (La. Mar. 16, 2001).

In a civil forfeiture action following a criminal trial in which the State attempted to obtain forfeiture of a drug possessor’s vehicle, where the State’s action did not serve a solely remedial purpose, the action violated the drug possessor’s rights against double jeopardy. State v. 1979 Cadillac Deville, 632 So. 2d 1221, 1994 La. App. LEXIS 428 (Feb. 28, 1994), vacated by La. 94-0595, 667 So. 2d 510, 1996 La. LEXIS 180 (La. Jan. 16, 1996).

Based on the two applicable tests, a defendant was not deprived of the protection from double jeopardy, as defined by La. Code Crim. Proc. Ann. arts. 591 and 596, afforded him by U.S. Const. amend. V and La. Const. art. I, § 15, because each of two battery of a police officer offenses and one simple battery offense under La. Rev. Stat. Ann. § 14:35, were separate and distinct given that each was committed against a different officer, and the gravamen of simple battery was not included within a resisting arrest offense under La. Rev. Stat. Ann. § 14:108, for which the defendant had been previously tried and convicted. State v. Love, 602 So. 2d 1014, 1992 La. App. LEXIS 1527 (May 20, 1992).

A defendant charged with manslaughter was entitled to have the charges quashed, because where a mistrial was improperly granted by a trial court against the defense’s objection, the double jeopardy clause prohibited retrial on the same charge. State v. Encalarde, 579 So. 2d 990, 1990 La. App. LEXIS 3201 (Nov. 30, 1990), writ denied by 573 So. 2d 1139, 1991 La. LEXIS 269 (La. 1991).

Where defendant had been granted mistrials based on improper references that police officers made to other crimes, double jeopardy did not bar reprosecution because the prosecutor had not intentionally caused defendant to seek a mistrial. State v. Koelemay, 497 So. 2d 321, 1986 La. App. LEXIS 8009 (Oct. 29, 1986), writ of certiorari denied by 503 So. 2d 474, 1987 La. LEXIS 8832 (La. 1987).

Defendant was properly convicted in two courts for crimes that occurred under the same set of circumstances because the same evidence was not used to convict defendant of kidnapping, aggravated assault, displaying dangerous weapons in a public place, and disturbing the peace; thus, Double Jeopardy was not violated. State ex rel. Smith v. Phelps, 345 So. 2d 446, 1977 La. LEXIS 5642 (Apr. 11, 1977).

Because the elements of felony murder under La. Rev. Stat. Ann. § 14:30.1 were the commission or attempted commission of an enumerated felony and a resulting death, defendants’ convictions for felony murder and attempted armed robbery arising out of the same incident placed them in double jeopardy in violation of U.S. Const. amend. V, La. Const. 1921, art. I, § 9 (now La. Const. art I, § 15), and La. Code Crim. Proc. Ann. art. 591. State ex rel. Wikberg v. Henderson, 292 So. 2d 505, 1974 La. LEXIS 3458 (Mar. 25, 1974).

Defendants’ convictions for both felony murder and attempted armed robbery arising out of the same event placed them in double jeopardy for the same offense under the “same evidence” test, which held that offenses were the same if the elements required to support a conviction upon one of the offenses would have been sufficient to warrant a conviction upon another. State ex rel. Wikberg v. Henderson, 292 So. 2d 505, 1974 La. LEXIS 3458 (Mar. 25, 1974).

Where defendant was convicted and sentenced for attempted murder and the victim subsequently died, double jeopardy did not bar defendant’s prosecution for murder because the two offenses were distinct, attempted murder and murder were not different grades of the same offense, and one offense was not included in the other offense. State v. Poland, 255 LA. 746, 232 So. 2d 499, 1970 La. LEXIS 3906 (Feb. 23, 1970), vacated by 408 U.S. 936, 92 S. Ct. 2862, 33 L. Ed. 2d 754, 1972 U.S. LEXIS 1909 (1972).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — Based on the two applicable tests, a defendant was not deprived of the protection from double jeopardy, as defined by La. Code Crim. Proc. Ann. arts. 591 and 596, afforded him by U.S. Const. amend. V and La. Const. art. I, § 15, because each of two battery of a police officer offenses and one simple battery offense under La. Rev. Stat. Ann. § 14:35, were separate and distinct given that each was committed against a different officer, and the gravamen of simple battery was not included within a resisting arrest offense under La. Rev. Stat. Ann. § 14:108, for which the defendant had been previously tried and convicted. State v. Love, 602 So. 2d 1014, 1992 La. App. LEXIS 1527 (May 20, 1992).

••• Kidnapping

•••• General Overview. — A case was remanded to determine whether a defendant was twice punished for the same conduct where the appellate court could not determine if the evidence used in the assault conviction constituted an essential element of the kidnapping conviction. State v. Smith, 323 So. 2d 797, 1975 La. LEXIS 4172 (Dec. 8, 1975).

••• Robbery

•••• General Overview. — Trial court properly granted a motion to quash an indictment for armed robbery based on a violation of double jeopardy because defendant pled guilty to possession of stolen items that were taken in the robbery; however, a second indictment for armed robbery was improperly quashed because it related to another victim; defendant did not plead guilty to possessing any of the second victim’s belongings. State v. Baptiste, 875 So. 2d 833, 2004 La. App. LEXIS 1131 (Apr. 28, 2004).

Double jeopardy clause was not violated by defendant’s conviction of possession of stolen property that involved items taken during robberies in which he was convicted; there was evidence that the stolen money defendant possessed was not the subject of the charged robberies. State v. Barton, 857 So. 2d 1189, 2003 La. App. LEXIS 2648 (Sept. 30, 2003), writ denied by La. 2003-3012, 866 So. 2d 817, 2004 La. LEXIS 696 (La. Feb. 20, 2004).

Defendant’s conviction for armed robbery in violation of La. Rev. Stat. Ann. § 14:64 did not violate the constitutional prohibition against double jeopardy pursuant to La. Const. art. I, § 15 or La. Code Crim. Proc. Ann. art. 591 where defendant was tried and sentenced for armed robbery after he had pled guilty and was sentenced on that offense because the guilty plea and sentence were properly vacated on defendant’s motion. State v. Bell, 781 So. 2d 843, 2001 La. App. LEXIS 449 (Feb. 28, 2001), writ denied by La. 2001-0776, 813 So. 2d 1098, 2002 La. LEXIS 1877 (La. Apr. 26, 2002).

Guilty plea conviction and sentence for armed robbery for a second time was subject to double jeopardy when the motion to withdraw the plea in the first case was granted after the defendant had already been sentenced. State v. De Manuel, 321 So. 2d 506, 1975 La. LEXIS 4109 (Nov. 3, 1975), overruled by State ex rel. Clark v. Marullo, 352 So. 2d 223, 1977 La. LEXIS 6723 (La. 1977).

•• Homicide

••• Murder

•••• General Overview. — Defendant had specific intent to kill two victims and therefore he was properly convicted on two counts of first degree murder; the “same evidence” test was satisfied because the enhancement did not required proof of an actual killing only the specific intent to do so. State v. Wilson, 538 So. 2d 1124, 1989 La. App. LEXIS 260 (Feb. 15, 1989).

•• Inchoate Crimes

••• Attempt

•••• General Overview. — Prosecution of a defendant for both the illegal discharge of a firearm while committing a crime of violence, a violation of La. Rev. Stat. Ann. § 14:94, and attempted armed robbery, where the attempted armed robbery was the attempted crime of violence, violated the Double Jeopardy Clause, La. Const. art. I, § 15, and La. Code Crim. Proc. Ann. art. 591. State v. Allen, 793 So. 2d 426, 2001 La. App. LEXIS 1855 (Aug. 1, 2001), affirmed in part and reversed in part by La. 2001-2494, 824 So. 2d 344, 2002 La. LEXIS 2167 (La. June 21, 2002).

•• Miscellaneous Offenses

••• Resisting Arrest

•••• General Overview. — Based on the two applicable tests, a defendant was not deprived of the protection from double jeopardy, as defined by La. Code Crim. Proc. Ann. arts. 591 and 596, afforded him by U.S. Const. amend. V and La. Const. art. I, § 15, because each of two battery of a police officer offenses and one simple battery offense under La. Rev. Stat. Ann. § 14:35, were separate and distinct given that each was committed against a different officer, and the gravamen of simple battery was not included within a resisting arrest offense under La. Rev. Stat. Ann. § 14:108, for which the defendant had been previously tried and convicted. State v. Love, 602 So. 2d 1014, 1992 La. App. LEXIS 1527 (May 20, 1992).

•• Property Crimes

••• Forgery

•••• General Overview. — Forgery statute did not contemplate multiple convictions arising out of a single act of forgery, and a defendant was improperly subjected to double jeopardy when he was convicted on two counts for a single act of passing a stolen check. State v. Nicholas, 491 So. 2d 711, 1986 La. App. LEXIS 7131 (June 5, 1986).

••• Receiving Stolen Property

•••• General Overview. — Double jeopardy clause was not violated by defendant’s conviction of possession of stolen property that involved items taken during robberies in which he was convicted; there was evidence that the stolen money defendant possessed was not the subject of the charged robberies. State v. Barton, 857 So. 2d 1189, 2003 La. App. LEXIS 2648 (Sept. 30, 2003), writ denied by La. 2003-3012, 866 So. 2d 817, 2004 La. LEXIS 696 (La. Feb. 20, 2004).

• Accusatory Instruments

•• Indictments

••• General Overview. — Trial court properly granted a motion to quash an indictment for armed robbery based on a violation of double jeopardy because defendant pled guilty to possession of stolen items that were taken in the robbery; however, a second indictment for armed robbery was improperly quashed because it related to another victim; defendant did not plead guilty to possessing any of the second victim’s belongings. State v. Baptiste, 875 So. 2d 833, 2004 La. App. LEXIS 1131 (Apr. 28, 2004).

• Double Jeopardy

•• General Overview. — Defendant’s conviction for armed robbery in violation of La. Rev. Stat. Ann. § 14:64 did not violate the constitutional prohibition against double jeopardy pursuant to La. Const. art. I, § 15 or La. Code Crim. Proc. Ann. art. 591 where defendant was tried and sentenced for armed robbery after he had pled guilty and was sentenced on that offense because the guilty plea and sentence were properly vacated on defendant’s motion. State v. Bell, 781 So. 2d 843, 2001 La. App. LEXIS 449 (Feb. 28, 2001), writ denied by La. 2001-0776, 813 So. 2d 1098, 2002 La. LEXIS 1877 (La. Apr. 26, 2002).

Defendant could be convicted of both simple battery and aggravated battery, arising from the same incident, without violating double jeopardy, because the two offenses contained different elements, and different states of intent had to be proved for each crime. State v. Lejeune, 487 So. 2d 1243, 1986 La. App. LEXIS 6272 (Mar. 5, 1986), affirmed in part and vacated in part by 489 So. 2d 907, 1986 La. LEXIS 6563 (La. 1986).

Pursuant to La. Code Crim. Proc. Ann. art. 591, a retrial was not barred; the erroneous position urged by defendant in opposition to the state’s proposed amended affidavit amounted to tacit consent and reason and cause for the mistrial; defendant was personally acquainted with the officer she was alleged to have resisted and her trial strategy left no alternative but for the trial judge to declare a mistrial. State v. Guillory, 404 So. 2d 453, 1981 La. LEXIS 10290 (Apr. 6, 1981).

Because the elements of felony murder under La. Rev. Stat. Ann. § 14:30.1 were the commission or attempted commission of an enumerated felony and a resulting death, defendants’ convictions for felony murder and attempted armed robbery arising out of the same incident placed them in double jeopardy in violation of U.S. Const. amend. V, La. Const. 1921, art. I, § 9 (now La. Const. art I, § 15), and La. Code Crim. Proc. Ann. art. 591. State ex rel. Wikberg v. Henderson, 292 So. 2d 505, 1974 La. LEXIS 3458 (Mar. 25, 1974).

Defendants’ convictions for both felony murder and attempted armed robbery arising out of the same event placed them in double jeopardy for the same offense under the “same evidence” test, which held that offenses were the same if the elements required to support a conviction upon one of the offenses would have been sufficient to warrant a conviction upon another. State ex rel. Wikberg v. Henderson, 292 So. 2d 505, 1974 La. LEXIS 3458 (Mar. 25, 1974).

Where a juror in a criminal trial had to be removed from the jury box and taken to the hospital, the State’s motion for a mistrial was properly granted because a felony could not be tried with only 11 jurors; thus, a subsequent prosecution against defendant was not by barred by former jeopardy. State v. Roberson, 225 LA. 74, 72 So. 2d 265, 1954 La. LEXIS 1193 (Mar. 22, 1954).

•• Appeals. — Defendant was not placed in double jeopardy under La. Code Crim. Proc. Ann. art. 591 when the court reversed the judgment of the trial court that granted defendant’s motion to quash based on the ground that the cities zoning ordinance was unconstitutional, because the trial court had already conducted a trial on the merits and could render a judgment based on the completed record without having to conduct a new trial. Baton Rouge v. Schmieder, 582 So. 2d 1266, 1991 La. LEXIS 1877 (June 21, 1991).

•• Attachment Jeopardy. — Where a jury returned guilty verdicts of attempted second degree murder and armed robbery, the Double Jeopardy Clause did not prohibit prosecution for specific intent murder and armed robbery because the crime of attempted second degree murder cannot be based upon an underlying felony. State v. Gay, 830 So. 2d 356, 2002 La. App. LEXIS 3192 (Oct. 23, 2002).

Prosecution of a defendant for both the illegal discharge of a firearm while committing a crime of violence, a violation of La. Rev. Stat. Ann. § 14:94, and attempted armed robbery, where the attempted armed robbery was the attempted crime of violence, violated the Double Jeopardy Clause, La. Const. art. I, § 15, and La. Code Crim. Proc. Ann. art. 591. State v. Allen, 793 So. 2d 426, 2001 La. App. LEXIS 1855 (Aug. 1, 2001), affirmed in part and reversed in part by La. 2001-2494, 824 So. 2d 344, 2002 La. LEXIS 2167 (La. June 21, 2002).

The Fifth Amendment to the United States Constitution provides that no person shall be subject for the same offense to be twice put in jeopardy of life or limb. Similar protections are offered by La. Const. art. I, § 15 and La. Code Crim. Proc. art. 591. State v. Tuckson, 781 So. 2d 807, 2001 La. App. LEXIS 380 (Feb. 28, 2001), writ denied by La. 2001-1129, 806 So. 2d 671, 2002 La. LEXIS 391 (La. Jan. 25, 2002).

Based on both the Blockburger test and the “same evidence” test, a defendant convicted of both armed robbery as defined in La. Rev. Stat. Ann. § 14:64 and aggravated burglary as defined in La. Rev. Stat. Ann. § 14:60 was not subjected to double jeopardy in violation of La. Const. art. I, § 15, and La. Code Crim. Proc. Ann. art. 591, where the crime of aggravated burglary of a store was completed upon defendant’s unauthorized entry into the store by pushing an employee back into the store with the specific intent to commit a felony of theft while armed with a gun and where the crime of armed robbery of the employee was thereafter accomplished when defendant forced the employee at gunpoint to turn over the money. State v. Lefeure, 778 So. 2d 744, 2001 La. App. LEXIS 40 (Jan. 30, 2001), writ denied by La. 2001-1440, 797 So. 2d 669, 2001 La. LEXIS 2664 (La. Sept. 21, 2001).

Defendant convicted of both armed robbery and kidnapping was subjected to double jeopardy in violation of La. Const. art. I, § 15, and La. Code Crim. Proc. Ann. art. 591, where defendant entered the victim’s vehicle armed with a weapon and forced the victim to drive defendant somewhere because other than taking the victim’s free will to drive the vehicle, defendant took nothing of value from the victim, so the evidence used to support the conviction for one offense also proved the other. State v. Lefeure, 778 So. 2d 744, 2001 La. App. LEXIS 40 (Jan. 30, 2001), writ denied by La. 2001-1440, 797 So. 2d 669, 2001 La. LEXIS 2664 (La. Sept. 21, 2001).

Where appellant was tried twice on the charge of improper telecommunications but the first charge erroneously alleged wrong dates when the telephone calls took place, the second trial, on the same charges, with the same substantive evidence, violated the prohibition against double jeopardy. State v. Butler, 774 So. 2d 315, 2000 La. App. LEXIS 2881 (Nov. 16, 2000).

Defendant’s federal and state constitutional guarantees against double jeopardy were not violated by a trial for two offenses in the same proceeding, aggravated battery and aggravated escape, because the offenses were distinct in that they affected separate lives. State v. Texada, 734 So. 2d 854, 1999 La. App. LEXIS 1268 (May 5, 1999).

Even though the same facts on which the charges against defendant were based were also used to revoke his probation, defendant’s double jeopardy rights under U.S. Const. amend. V, La. Const. art. I, § 15, and La. Code Crim. Proc. Ann. art. 591 were not violated because the revocation of probation was not a criminal prosecution or a punishment for conduct that violated a condition of probation. State v. Curtis, 679 So. 2d 512, 1996 La. App. LEXIS 1658 (Aug. 21, 1996), writ denied by La. 96-2322, 688 So. 2d 496, 1997 La. LEXIS 472 (La. Feb. 7, 1997).

Mistrial was properly granted after the jury deadlocked seven-five on an attempted rape charge and double jeopardy did not attach to a second trial on charges of aggravated burglary with the sexual assault forming the underlying offense. State v. White, 674 So. 2d 1018, 1996 La. App. LEXIS 846 (May 8, 1996), writ of certiorari denied by La. 96-1459, 682 So. 2d 760, 1996 La. LEXIS 3290 (La. Nov. 15, 1996).

Double jeopardy did not attach to bar defendant’s trial and convictions for unauthorized entry of a dwelling and aggravated battery arising from the same criminal episode because the proof needed to convict did not require the same evidence, the elements of the crimes were not identical, and neither offense was a lesser-included offense of the other. State v. Deslatte, 610 So. 2d 947, 1992 La. App. LEXIS 3690 (Nov. 20, 1992).

A defendant charged with manslaughter was entitled to have the charges quashed, because where a mistrial was improperly granted by a trial court against the defense’s objection, the double jeopardy clause prohibited retrial on the same charge. State v. Encalarde, 579 So. 2d 990, 1990 La. App. LEXIS 3201 (Nov. 30, 1990), writ denied by 573 So. 2d 1139, 1991 La. LEXIS 269 (La. 1991).

False statements made during voir dire by a juror were the proper basis for a mistrial in a rape prosecution, and the defendant was not placed twice in jeopardy by being retried for the same crimes. State v. Martin, 558 So. 2d 654, 1990 La. App. LEXIS 323 (Feb. 21, 1990), writ of certiorari denied by 564 So. 2d 318, 1990 La. LEXIS 1592 (La. 1990).

Defendant had specific intent to kill two victims and therefore he was properly convicted on two counts of first degree murder; the “same evidence” test was satisfied because the enhancement did not required proof of an actual killing only the specific intent to do so. State v. Wilson, 538 So. 2d 1124, 1989 La. App. LEXIS 260 (Feb. 15, 1989).

Where defendant had been granted mistrials based on improper references that police officers made to other crimes, double jeopardy did not bar reprosecution because the prosecutor had not intentionally caused defendant to seek a mistrial. State v. Koelemay, 497 So. 2d 321, 1986 La. App. LEXIS 8009 (Oct. 29, 1986), writ of certiorari denied by 503 So. 2d 474, 1987 La. LEXIS 8832 (La. 1987).

Forgery statute did not contemplate multiple convictions arising out of a single act of forgery, and a defendant was improperly subjected to double jeopardy when he was convicted on two counts for a single act of passing a stolen check. State v. Nicholas, 491 So. 2d 711, 1986 La. App. LEXIS 7131 (June 5, 1986).

Although defendant objected to the trial court’s grant of a mistrial in his first trial on murder charges, La. Code Crim. Proc. Ann. art. 591 did not bar retrial on double jeopardy grounds because defendant was represented by counsel and his counsel requested the mistrial and consented to the mistrial. State v. Bodley, 394 So. 2d 584, 1981 La. LEXIS 6911 (Jan. 26, 1981).

Defendant’s prosecution for conspiracy to commit murder, based upon the same facts relied on by the State for an earlier prosecution for murder, placed defendant in double jeopardy; when the jury in the murder trial returned a verdict finding defendant not guilty of giving any form of assistance in the killing, it must necessarily have concluded that no criminal agreement was ever made. State v. Knowles, 392 So. 2d 651, 1980 La. LEXIS 9598 (Dec. 15, 1980).

Defendant was properly convicted in two courts for crimes that occurred under the same set of circumstances because the same evidence was not used to convict defendant of kidnapping, aggravated assault, displaying dangerous weapons in a public place, and disturbing the peace; thus, Double Jeopardy was not violated. State ex rel. Smith v. Phelps, 345 So. 2d 446, 1977 La. LEXIS 5642 (Apr. 11, 1977).

Defendant was not subject to double jeopardy for being twice convicted of the same crime because although two sales of marijuana to an undercover officer were very similar, the time span was sufficient to isolate them as separate sales made by defendant at different times. State v. Buckley, 344 So. 2d 980, 1977 La. LEXIS 5635 (Apr. 11, 1977).

Trial court’s sustaining of motion to quash an indictment for second degree murder on double jeopardy grounds was reversed, where proof of the murder charge would not need the evidence required to establish the criminal defendant’s earlier simple robbery conviction. State v. Cotton, 341 So. 2d 362, 1976 La. LEXIS 5026 (Dec. 13, 1976).

A case was remanded to determine whether a defendant was twice punished for the same conduct where the appellate court could not determine if the evidence used in the assault conviction constituted an essential element of the kidnapping conviction. State v. Smith, 323 So. 2d 797, 1975 La. LEXIS 4172 (Dec. 8, 1975).

Guilty plea conviction and sentence for armed robbery for a second time was subject to double jeopardy when the motion to withdraw the plea in the first case was granted after the defendant had already been sentenced. State v. De Manuel, 321 So. 2d 506, 1975 La. LEXIS 4109 (Nov. 3, 1975), overruled by State ex rel. Clark v. Marullo, 352 So. 2d 223, 1977 La. LEXIS 6723 (La. 1977).

Where defendant was convicted and sentenced for attempted murder and the victim subsequently died, double jeopardy did not bar defendant’s prosecution for murder because the two offenses were distinct, attempted murder and murder were not different grades of the same offense, and one offense was not included in the other offense. State v. Poland, 255 LA. 746, 232 So. 2d 499, 1970 La. LEXIS 3906 (Feb. 23, 1970), vacated by 408 U.S. 936, 92 S. Ct. 2862, 33 L. Ed. 2d 754, 1972 U.S. LEXIS 1909 (1972).

•• Collateral Estoppel. — Double jeopardy did not attach to bar defendant’s trial and convictions for unauthorized entry of a dwelling and aggravated battery arising from the same criminal episode because the proof needed to convict did not require the same evidence, the elements of the crimes were not identical, and neither offense was a lesser-included offense of the other. State v. Deslatte, 610 So. 2d 947, 1992 La. App. LEXIS 3690 (Nov. 20, 1992).

•• Double Jeopardy Protection

••• Convictions. — Because the same evidence used to prove that defendant and co-defendant were principals in the armed robbery was also used to prove they conspired to commit the armed robbery, defendant’s conviction for conspiring to commit armed robbery violated the prohibition against double jeopardy. State v. Rabun, 880 So. 2d 184, 2004 La. App. LEXIS 1978 (Aug. 18, 2004).

Double jeopardy clause was not violated by defendant’s conviction of possession of stolen property that involved items taken during robberies in which he was convicted; there was evidence that the stolen money defendant possessed was not the subject of the charged robberies. State v. Barton, 857 So. 2d 1189, 2003 La. App. LEXIS 2648 (Sept. 30, 2003), writ denied by La. 2003-3012, 866 So. 2d 817, 2004 La. LEXIS 696 (La. Feb. 20, 2004).

••• Multiple Punishments. — Trial court properly granted a motion to quash an indictment for armed robbery based on a violation of double jeopardy because defendant pled guilty to possession of stolen items that were taken in the robbery; however, a second indictment for armed robbery was improperly quashed because it related to another victim; defendant did not plead guilty to possessing any of the second victim’s belongings. State v. Baptiste, 875 So. 2d 833, 2004 La. App. LEXIS 1131 (Apr. 28, 2004).

•• Res Judicata. — Defendant’s prosecution for conspiracy to commit murder, based upon the same facts relied on by the State for an earlier prosecution for murder, placed defendant in double jeopardy; when the jury in the murder trial returned a verdict finding defendant not guilty of giving any form of assistance in the killing, it must necessarily have concluded that no criminal agreement was ever made. State v. Knowles, 392 So. 2d 651, 1980 La. LEXIS 9598 (Dec. 15, 1980).

• Guilty Pleas

•• Changes & Withdrawals. — Guilty plea conviction and sentence for armed robbery for a second time was subject to double jeopardy when the motion to withdraw the plea in the first case was granted after the defendant had already been sentenced. State v. De Manuel, 321 So. 2d 506, 1975 La. LEXIS 4109 (Nov. 3, 1975), overruled by State ex rel. Clark v. Marullo, 352 So. 2d 223, 1977 La. LEXIS 6723 (La. 1977).

• Trials

•• Motions for Mistrial. — Trial court improperly granted a mistrial over defendant’s objection in order to allow the state to produce a material witness, thereby causing defendant to be subjected to double jeopardy in violation of La. Const. art. I, § 13, and La. Code Crim. Proc. Ann. art. 596; pursuant to La. Code Crim. Proc. Ann. arts. 591 and 775, mistrials, without defendant’s consent were permitted only in limited circumstances, such as the jury’s failure to agree on a verdict, and the state’s inability to produce a material witness was not one of those circumstances. State v. Asprilla, 734 So. 2d 685, 1999 La. App. LEXIS 220 (Feb. 3, 1999).

A defendant charged with manslaughter was entitled to have the charges quashed, because where a mistrial was improperly granted by a trial court against the defense’s objection, the double jeopardy clause prohibited retrial on the same charge. State v. Encalarde, 579 So. 2d 990, 1990 La. App. LEXIS 3201 (Nov. 30, 1990), writ denied by 573 So. 2d 1139, 1991 La. LEXIS 269 (La. 1991).

Although defendant objected to the trial court’s grant of a mistrial in his first trial on murder charges, La. Code Crim. Proc. Ann. art. 591 did not bar retrial on double jeopardy grounds because defendant was represented by counsel and his counsel requested the mistrial and consented to the mistrial. State v. Bodley, 394 So. 2d 584, 1981 La. LEXIS 6911 (Jan. 26, 1981).

• Scienter

•• Specific Intent. — Defendant had specific intent to kill two victims and therefore he was properly convicted on two counts of first degree murder; the “same evidence” test was satisfied because the enhancement did not required proof of an actual killing only the specific intent to do so. State v. Wilson, 538 So. 2d 1124, 1989 La. App. LEXIS 260 (Feb. 15, 1989).

• Sentencing

•• Imposition

••• General Overview. — Defendant’s conviction for armed robbery in violation of La. Rev. Stat. Ann. § 14:64 did not violate the constitutional prohibition against double jeopardy pursuant to La. Const. art. I, § 15 or La. Code Crim. Proc. Ann. art. 591 where defendant was tried and sentenced for armed robbery after he had pled guilty and was sentenced on that offense because the guilty plea and sentence were properly vacated on defendant’s motion. State v. Bell, 781 So. 2d 843, 2001 La. App. LEXIS 449 (Feb. 28, 2001), writ denied by La. 2001-0776, 813 So. 2d 1098, 2002 La. LEXIS 1877 (La. Apr. 26, 2002).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: The Louisiana Criminal Code of 1942 — Doctrinal Provisions, Defenses, and Theories of Culpability. 52 La. L. Rev. 1083 (May, 1992).

Art. 592. When jeopardy begins.

When a defendant pleads not guilty and is tried by jury, jeopardy begins when the jury panel is sworn pursuant to Article 790. When a defendant pleads not guilty, and is tried without a jury, jeopardy begins when the first witness is sworn at the trial on the merits. When a defendant pleads guilty, jeopardy begins when a valid sentence is imposed. (Acts 1990, No. 525, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article changes the law. Art. 277 of the 1928 Code of Criminal Procedure provided that if the defendant was tried before a jury, jeopardy began as soon as the jury was completed and sworn, and the indictment had been read to them, and if the trial was without a jury, jeopardy began the moment after the first witness was sworn. There is no justification for the distinction; therefore, under this article, jeopardy begins in all cases, when the first witness is sworn at the trial on the merits.

(b) The phrase “at the trial on the merits” is added in order to avoid the possibility that jeopardy may begin when a witness is sworn in a preliminary hearing.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Homicide

••• Murder

•••• General Overview. — Jeopardy attached when a murder defendant was found no guilty based on a directed verdict acquittal, thus jeopardy still attached when this defendant pled guilty to the same crime under a lesser included offense of second degree murder. State ex rel. Robinson v. Blackburn, 367 So. 2d 360, 1979 La. LEXIS 7375 (Jan. 29, 1979).

• Accusatory Instruments

•• Dismissal

••• General Overview. — Defendant was not subjected to double jeopardy by being charged with negligent injuring after the charge of an improper left turn was dismissed, where both charges arose from the same incident, where the improper left turn charge was dismissed before trial, and where the negligent injuring charge was filed timely. State v. Reynolds, 436 So. 2d 1275, 1983 La. App. LEXIS 8809 (June 28, 1983).

• Double Jeopardy

•• Attachment Jeopardy. — After all jurors were sworn individually at the time the State nolle prosequied all charges, and refiled, under La. Code Crim. P. Ann. art. 592, jeopardy did not attach until the panel as a whole was sworn. State v. Tuckson, 781 So. 2d 807, 2001 La. App. LEXIS 380 (Feb. 28, 2001), writ denied by La. 2001-1129, 806 So. 2d 671, 2002 La. LEXIS 391 (La. Jan. 25, 2002).

Where appellant was tried twice on the charge of improper telecommunications but the first charge erroneously alleged wrong dates when the telephone calls took place, the second trial, on the same charges, with the same substantive evidence, violated the prohibition against double jeopardy. State v. Butler, 774 So. 2d 315, 2000 La. App. LEXIS 2881 (Nov. 16, 2000).

Double jeopardy did not attach to the defendant’s first trial which was dismissed because in the first trial the case was never submitted or adjudicated; the court found that no evidence was presented, no witnesses were presented and the decision to dismiss the charges was based on the fact that the state was not ready for trial that day. State v. Maurice, 686 So. 2d 58, 1996 La. App. LEXIS 2910 (Dec. 4, 1996), writ of certiorari denied by La. 97-0400, 692 So. 2d 396, 1997 La. LEXIS 1677 (La. Mar. 27, 1997).

Pursuant to La. Code Crim. Proc. Ann. art. 592, no double jeopardy attached where a defendant was indicted twice on the same charge, but was only tried and convicted once. State v. Williams, 612 So. 2d 216, 1992 La. App. LEXIS 4137 (Dec. 29, 1992), writ denied by La. 93-0999, 653 So. 2d 587, 1995 La. LEXIS 1172 (La. Apr. 28, 1995).

Resuming the trial after a lengthy recess did not place defendant in double jeopardy because he was tried before the same jury that was empaneled and sworn before the recess; absent a showing of prejudice, defendant was not allowed to complain about a recess ordered for his benefit. State v. Johnson, 529 So. 2d 466, 1988 La. App. LEXIS 1615 (June 21, 1988), writ of certiorari denied by 536 So. 2d 1233, 1989 La. LEXIS 334 (La. 1989), remanded by 633 So. 2d 618, 1993 La. App. LEXIS 4055 (La.App. 1 Cir. 1993).

In a bench trial for the offense of attempted unnatural carnal copulation, the trial court’s discovery after trial had begun that he had formerly legally represented defendant’s pimp provided reason for the trial court’s mandatory recusal under La. Code Crim. Proc. Ann. art. 775(3); therefore, double jeopardy did not bar defendant’s retrial and conviction under La. Code Crim. Proc. Ann. art. 596, even though double jeopardy attached when the firsts witness was sworn under La. Code Crim. Proc. Ann. art. 592. State v. Picchini, 463 So. 2d 714, 1985 La. App. LEXIS 8192 (Jan. 11, 1985), review denied by 468 So. 2d 1202, 1985 La. LEXIS 8837 (La. 1985).

Defendant was not subjected to double jeopardy by being charged with negligent injuring after the charge of an improper left turn was dismissed, where both charges arose from the same incident, where the improper left turn charge was dismissed before trial, and where the negligent injuring charge was filed timely. State v. Reynolds, 436 So. 2d 1275, 1983 La. App. LEXIS 8809 (June 28, 1983).

Pursuant to La. Code Crim. Proc. Ann. art. 592, the selection and swearing in of three jurors was insufficient to trigger the attachment of jeopardy prior to the trial court’s declaration of a mistrial; without the initial attachment of jeopardy, defendant’s claim that his retrial twice placed him in jeopardy lacked merit. State v. Sermon, 404 So. 2d 261, 1981 La. LEXIS 10296 (Sept. 8, 1981).

Where defendant was charged with possession of marijuana and also with possession of the same marijuana with intent to deliver, his allegation of double jeopardy after conviction for possession with intent to deliver was properly dismissed because under La. Code Crim. Proc. Ann. art. 592 the alleged second jeopardy would not attach in a bench trial for simple possession until the first witness was sworn, at which time he could raise the issue. State v. Paster, 373 So. 2d 170, 1979 La. LEXIS 6876 (June 25, 1979), overruled by In re Matter Under Investigation, 15 So. 3d 972, 2009 La. LEXIS 2184, 37 Media L. Rep. (BNA) 2130 (La. 2009).

Jeopardy attached when a murder defendant was found no guilty based on a directed verdict acquittal, thus jeopardy still attached when this defendant pled guilty to the same crime under a lesser included offense of second degree murder. State ex rel. Robinson v. Blackburn, 367 So. 2d 360, 1979 La. LEXIS 7375 (Jan. 29, 1979).

• Guilty Pleas

•• Changes & Withdrawals. — Appeals court affirmed a defendant’s conviction and sentence for conspiring to distribute marijuana; the trial court properly vacated defendant’s prior guilty plea to attempted conspiracy, which was a nonexistent crime over which it had no jurisdiction under La. Code Crim. Proc. Ann. art. 558; double jeopardy did not attach under La. Code Crim. Proc. Ann. art. 592 until the trial court imposed a valid sentence to an existent offense. State v. Stevens, 452 So. 2d 289, 1984 La. App. LEXIS 8958 (June 6, 1984).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Once a criminal prosecution is commenced in a city court with jurisdiction, the case may not be transferred to a district court with concurrent jurisdiction; however, subject to certain restrictions, a district court nonetheless hear the case, either in capacity as an appellate court, or upon the proper filin of a noe prosemi., Opinion No. 95-078, La. Atty. Gen. Op. No. 1995-078; 1995 La. AG LEXIS 64.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Trial Procedure. 44 La. L. Rev. 301 (November, 1983).

Art. 593. Method of pleading.

Double jeopardy shall be raised by a written motion setting forth the name of the court, the proceeding in which the defendant was in jeopardy, and the facts constituting double jeopardy.

COMMENTARY

Louisiana Official Revision Comments

1966. — Although this article substantially follows the source material, it goes further in that it spells out the requirement of alleging the facts upon which the legal conclusion is based, rather than permitting the mere allegations of a conclusion of law, as apparently was permitted by Article 280 of the 1928 Code of Criminal Procedure.

Art. 594. Method of trial; time for disposition.

Double jeopardy may be raised at any time, but only once, and shall be tried by the court alone. If raised during the trial, a hearing thereon may be deferred until the end of the trial.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The provision that the issue of double jeopardy shall be tried by the court alone makes no change in the law. See former R.S. 15:282.

Prior to the 1928 Code of Criminal Procedure, the jurisprudence of Louisiana was that where a plea of double jeopardy involved issues of law alone, the judge decided the question, but where a question of fact was involved the defendant had a right to a jury trial on the issue, which could be submitted to a jury prior to trial on the merits or along with the evidence on the trial of the case. State v. Shaw, 5 La. Ann. 342 (1850); State v. Meekins, 41 La. Ann. 543, 6 So. 822 (1890); State v. Lee, 46 La. Ann. 623, 15 So. 159 (1894); State v. Foley, 114 La. 412, 38 So. 402 (1905). That method of trying the issue is prevalent in other jurisdictions having similar constitutional guarantees. See Underhill, Criminal Evidence (5th ed. 1956),§484, p. 1188, Note 25; Abbott, Criminal Trial Practice (4th ed. 1939),§113, p. 206. Sec. 216 of the A.L.I. Code of Criminal Procedure also follows this principle. It provides that all questions raised by a motion to quash are triable by a judge alone except when the motion is based on former jeopardy.

There is no Louisiana case which provides that a trial by jury on the question of former jeopardy is constitutionally required. In State v. Lange, 168 La. 958, 123 So. 639 (1929), it was held that the plea of insanity must be submitted to the jury because it bears on the question of innocence or guilt. The significance of the Lange decision is that it also held unconstitutional Act 17 of the Extra Session of 1928, which provided that the findings of a lunacy commission were final on the issue of insanity. If a plea of double jeopardy were regarded as a plea bearing on the question of innocence or guilt, the reasoning of the Lange case would be pertinent; however, logically, the issue of double jeopardy does not bear on the question of innocence or guilt, but is comparable to a plea based on the statute of limitations, which is not constitutionally required to be tried by jury. State v. Sullivan, 159 La. 589, 105 So. 631 (1925); State v. Beale, 163 La. 1093, 113 So. 546 (1927); State v. Guillot, 200 La. 935, 9 So.2d 235 (1942). Therefore, no change in the law on this point is made.

(b) Art. 281 of the 1928 Code required that the plea be urged, tried, and disposed of before trial on the plea of not guilty. The last sentence of the above article changes the former law to the extent that the former law required disposal of the issue before trial.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Double Jeopardy. — Defendant’s conviction and sentence for attempted manslaughter were vacated because the conviction in response to an attempted first-degree murder charge, at the same time as his conviction for attempted armed robbery, the underlying felony, subjected defendant to double jeopardy. State v. Bradford, 514 So. 2d 534, 1987 La. App. LEXIS 10065 (Sept. 18, 1987), writ of certiorari denied by 523 So. 2d 226, 1988 La. LEXIS 915 (La. 1988), writ of certiorari denied by 488 U.S. 835, 109 S. Ct. 97, 102 L. Ed. 2d 73, 1988 U.S. LEXIS 3337, 57 U.S.L.W. 3232 (1988).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Kidnapping

•••• General Overview. — A case was remanded to determine whether a defendant was twice punished for the same conduct where the appellate court could not determine if the evidence used in the assault conviction constituted an essential element of the kidnapping conviction. State v. Smith, 323 So. 2d 797, 1975 La. LEXIS 4172 (Dec. 8, 1975).

• Double Jeopardy

•• Attachment Jeopardy. — Where the record lacked sufficient information for a double jeopardy review because there was no information on the forfeiture procedure in defendant’s appeal from a conviction for possession of cocaine, the court determined that the case had to be remanded for a hearing on the double jeopardy issue. State v. Earnest, 673 So. 2d 1341, 1996 La. App. LEXIS 1044 (May 8, 1996).

•• Double Jeopardy Protection

••• Multiple Punishments. — Because La. Code Crim. Proc. Ann. art. 594 provided that a claim of double jeopardy should be tried by the court alone, defendant was not entitled to present a defense based upon the double jeopardy theory to the jury; the trial court therefore did not violate La. Const. art. I, § 16, in limiting defendant’s cross-examination of a witness regarding civil penalties imposed upon him after he escaped. State v. Duncan, 738 So. 2d 706, 1999 La. App. LEXIS 2132 (June 25, 1999).

• Appeals

•• Right to Appeal

••• Defendants. — Where defendant had orally moved to quash an armed robbery count, which was denied, and defendant did not file a motion to quash either an aggravated burglary or armed robbery charge on double jeopardy grounds under La. Const. art. I, § 15, although double jeopardy was usually raised in a pretrail motion to quash, it could be raised at any time, but only once, pursuant to La. Code Crim. Proc. Ann. arts. 532(a) and 594, and thus, assignment of the error regarding double jeopardy was properly before the appellate court. State v. Lefeure, 778 So. 2d 744, 2001 La. App. LEXIS 40 (Jan. 30, 2001), writ denied by La. 2001-1440, 797 So. 2d 669, 2001 La. LEXIS 2664 (La. Sept. 21, 2001).

Art. 595. Double jeopardy; when not applicable.

A person shall not be considered as having been in jeopardy in a trial in which:

(1) The court was illegally constituted or lacked jurisdiction;

(2) The prosecution was dismissed because it was instituted in an improper venue; or

(3) The indictment was invalid.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The jurisprudence of Louisiana, as well as that of most other jurisdictions, is evidence of the difficulty which confronts a court when a plea of double jeopardy is made. The two critical questions which must be answered to dispose of most double jeopardy pleas are: (1) was the defendant in jeopardy in the first trial, i.e., danger, and (2) is the charge on the second trial the same as that of the first?.

Of course, if the first question is answered in the negative, there is no reason for entertaining the second. For instance, if the proceedings were absolutely null because the court lacked jurisdiction, or because the indictment had absolutely no legal effect, or because of some error or defect not cured by defendant’s failure to object, the first trial, whatever its result, cannot be used by the defendant on the second trial to support a plea of double jeopardy, because he was not in danger on the first trial, either in law or fact.

If it is determined that defendant was in “danger”, however, the court must then proceed to answer the second question.

In the 1928 Code of Criminal Procedure, both of those critical questions or tests were treated in Art. 279.

In this Code, the separate and distinct tests to determine the issue of double jeopardy are placed in separate articles. Art. 595 providing for determining “danger” on the first trial, and Art. 696 providing for determining whether the charge in the second trial is substantially “the same” as that of the first trial.

(b) Art. 279 of the 1928 Code provided that one of the necessary elements of former jeopardy was “that the proceedings ending in the former acquittal or conviction were valid.” That clause is omitted from the revision because it is too broad and indefinite. If there are curable defects in the first proceeding, the defendant will object to them and obtain relief, in which case he will not be entitled to a plea of double jeopardy on the second trial. See Art. 591. If he does not object, his failure to object operates to cure the defect or error. If it is not curable, the defendant has obviously not been placed in “danger” on the first trial because of the presence of the defect or error.

(c) The phrase “was illegally constituted” in Paragraph (1) encompasses a number of defects or irregularities not waived by failure of defendant to object. For example, where a defendant was tried by a jury of twelve instead of a jury of five in his first trial, the defendant is not in danger because the court was “illegally constituted.” State v. Gros, 204 La. 705, 16 So.2d 238 (1943). Also, where tried by a jury of five instead of the required twelve, defendant is not in danger for the same reason. State v. Crawford, 195 La. 428, 196 So. 921 (1940).

(d) If the defendant alleges that he is being placed in jeopardy on the second trial and the state contends that he was not in “danger” on the first trial, for one of the reasons stated in this article, the state has the burden of proving its contentions.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Double Jeopardy. — Trial court properly rejected defendants’ double jeopardy defense because pursuant to former La. Rev. Stat. Ann. § 15:279 (now La. Code Crim. Proc. Ann. art. 595), the penitentiary disciplinary board had no jurisdiction in criminal cases and could not have been considered a court and its proceedings did not constitute double jeopardy. State v. Turner, 241 LA. 94, 127 So. 2d 512, 1961 La. LEXIS 546 (Feb. 15, 1961).

Since simple robbery and criminal conspiracy constitute separate, distinct, and independent offenses from the crime of murder, and a conviction for the offense of criminal conspiracy and/or simple robbery was not legally obtainable in the trial for the offense of murder, the court properly concluded that the pleas of autrefois acquit and former jeopardy could not be invoked in bar of prosecution under the simple robbery and criminal conspiracy indictment. State v. Calvo, 240 LA. 75, 121 So. 2d 244, 1960 La. LEXIS 1007 (May 31, 1960), writ of certiorari denied by 364 U.S. 882, 81 S. Ct. 170, 5 L. Ed. 2d 103, 1960 U.S. LEXIS 747 (1960).

CRIMINAL LAW & PROCEDURE

• Double Jeopardy

•• Attachment Jeopardy. — Where an owner was not present when the district court found him in contempt of court and was given patently insufficient notice at a subsequent hearing to show cause of his alleged noncompliance, and the contempt orders were ultimately vacated, double jeopardy did not attach to bar further contempt proceedings. Geo-Je’s Civic Asso. v. Reed, 525 So. 2d 192, 1988 La. App. LEXIS 983 (Mar. 17, 1988).

Defendant’s conviction for attempted aggravated rape in violation of La. Rev. Stat. Ann. §§ 14:27, 14:42 was affirmed where the trial court properly denied defendant’s motion, on grounds of double jeopardy, to quash the charge of attempted aggravated rape at his second trial; defendant was not properly indicted at his first trial and under La. Code Crim. Proc. Ann. art. 595(3), defendant could not be considered as having been in jeopardy where the indictment was invalid. State v. Ruple, 437 So. 2d 873, 1983 La. App. LEXIS 9097 (Aug. 15, 1983).

Where defendant was convicted of armed robbery, the conviction was proper; double jeopardy did not attach where the reversal of defendant’s conviction was based on the invalidity of a bill of information. State v. Williams, 301 So. 2d 587, 1974 La. LEXIS 4311 (Oct. 11, 1974).

Because simple battery required general intent, whereas, attempted murder required specific intent, simple battery and attempted murder were not identical and the prosecution of defendant for attempted murder did not constitute former jeopardy. State v. Comeaux, 249 LA. 914, 192 So. 2d 122, 1966 La. LEXIS 2165 (Nov. 7, 1966).

Liquor licensee’s conviction for allowing minor to visit place serving alcohol under former La. Rev. Stat. Ann. § 26:285 (now La. Rev. Stat. Ann. § 26:286) was affirmed; the juvenile court had jurisdiction under La. Const. 1921, art. VII, § 52 (now La. Child. Code art. 312) since the crime related to minors; the licensee’s prior civil license revocation did not render his criminal prosecution double jeopardy or former jeopardy under former La. Rev. Stat. Ann. § 15:279 (now La. Code Crim. Proc. Ann. art. 595); and the minor’s prior visits were admissible under former La. Rev. Stat. Ann. §§ 15:445, 15:446 (now La. Code Evid. Ann. art. 404) to show the licensee’s requisite intent. State v. Allen, 243 LA. 698, 146 So. 2d 407, 1962 La. LEXIS 556 (Nov. 5, 1962).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Mayor’s courts are courts, which have jurisdiction to conduct trials, determine guilt, and impose sentences including fines and imprisonment for breach of municipal ordinances. Mayor’s courts may impose penalties for breach of municipal ordinances where the fine does not exceed $500.00, or by imprisonment by not more than sixty days, or both., OPINION 00-197, La. Atty. Gen. Op. No. 2000-197; 2000 La. AG LEXIS 211.
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Louisiana Law Reviews. — Developments in the Law, 1981-1982: A Symposium: Local Government Law. 43 La. L. Rev. 461 (November, 1982).


Art. 596. Requirements for double jeopardy.

Double jeopardy exists in a second trial only when the charge in that trial is:

(1) Identical with or a different grade of the same offense for which the defendant was in jeopardy in the first trial, whether or not a responsive verdict could have been rendered in the first trial as to the charge in the second trial; or

(2) Based on a part of a continuous offense for which offense the defendant was in jeopardy in the first trial.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Since Art. 595 covers the technical requirements of the plea of double jeopardy, the function of the above Art. 596 is to cover the “identity of offenses” concept. The vital part of the concept of double jeopardy lies in the development of a workable rule for determining when one offense is “the same” as another. The Louisiana Const. Art. I,§9, like most state constitutions, uses the words “same offense” in defining double jeopardy. However, there is an almost total absence of statutory implementation of the double jeopardy concept in the states, and the federal statutes and rules of criminal procedure contain none. Art. 279 of the 1928 Louisiana Code of Criminal Procedure went much further than the statutes of most states in that it at least attempted to define what is “same offense” by use of the following language:

“That the offense formerly charged and that presently charged are either identical or different grades of the same offense, or that the one is necessarily included in the other.”

Prior to 1928 Louisiana did not have any such statutory implementation, and the 1928 Art. 279 was taken from the jurisprudence. This has been the development in all American states and in England.

What rules do exist as to solving the critical “same offense” problem are jurisprudential. Lugar, Criminal Law, Double Jeopardy and Res Judicata, 39 Iowa L.Rev. 317 (1954).

One of the best statements of the historical and social policy behind the double jeopardy concept is in Comment, 65 Yale L.J. 339, 341 (1956), which reads as follows:

“The prohibition against double jeopardy found in the federal and most state constitutions represents two distinct policies: that no person should be punished more than once for the same offense, and that no one should be harassed by successive prosecutions for a single wrongful act or activity. The ban on multiple punishment imposes a limitation on judicial interpretation of substantive criminal law. It forbids penalizing an accused more severely than the law provides, through the device of finding that he has committed several violations of substantive law where only one exists. The restriction on multiple prosecutions, on the other hand, is designed to implement several procedural objectives. One of these is protection of both the defendant and the public from the expense of prolonged and unnecessary litigation due to the retrial of previously adjudicated issues, or to the use of several proceedings to try questions of fact and law that logically make up a single case. Another objective is to safeguard the accused from the excessive harassment and stigma of repeated criminal prosecutions. Furthermore, once acquitted or convicted of crime for his conduct in a particular transaction, a defendant should be able to consider the matter closed and plan his life ahead without the threat of subsequent prosecution and possible imprisonment for the same conduct. These three principal objectives—economy, time and money, avoidance of unnecessary harrassment and stigma, and psychological security—are expressed in the maxim that no one shall be twice vexed for the same cause.”

The tests developed by the jurisprudence have been many and it is difficult to find any specific patterns. However, it is impossible to discern at least two fundamental categories:

1. The “same evidence” test

This test apparently was first developed in the case of Rex v. Vandercombe, 168 Eng.Rep. 455, 461 (1796), in which the rule was stated in the following words: “(U)nless the first indictment were such as the prisoner might have been convicted upon proof of the facts contained in the second indictment, ah acquittal on the first indictment can be no bar to the second.”

Subsequent variations of the Vandercombe rule are to be found in Lugar, supra, 39 Iowa L.Rev. 317, 322, n. 20 (1954):

“The formula has also been reversed, namely, a former trial will not be a bar to a subsequent prosecution unless the defendant could have been convicted of the offense charged in the subsequent trial on the evidence offered in the former. This has been called the rule of the Vandercombe case backwards. Another variation combines the rule and the rule backwards to the effect that jeopardy upon one indictment is no bar to jeopardy upon a subsequent indictment unless the evidence required to support a conviction upon either of them would have been sufficient to warrant a conviction upon the other.”

Apparently Louisiana has followed a form of the “same evidence” rule, which is stated in State v. Roberts, 152 La. 283, 286, 93 So. 95, 96 (1922), as follows:

“(I)dentity of the offenses is an essential element in support of a plea of autre fois. By this is not meant formal, technical, absolute identity; the rule is that there must be only substantial identity, that the evidence necessary to support the second indictment would have been sufficient for the first.”

To the same effect, see State v. Poster, 156 La. 891, 101 So. 255 (1924).

2. The “same transaction” test

This test is in fact a broadening of the “same offense” test and has been stated as follows:

“A plea of double jeopardy is good if both offenses are part of the same criminal transaction.” See Lugar, supra, 39 Iowa L.Rev. 317, 323 (1954).

This test has been adopted by Alabama, Georgia, Indiana, Michigan, Oklahoma, Tennessee, Texas, Vermont, and West Virginia. Note, 7 Brooklyn L.Rev. 79, 84 (1937). The difficulty in applying this test was exposed by the Supreme Court of Georgia in Harris v. State, 193 Ga. 109, 116, 17 S.E.2d 573, 578 (1941) :

“It appears that the necessity for engrafting the various exceptions upon the original abstract statement of the same-evidence rule has caused the courts of some States, including this State, to repudiate its efficacy as a sound and controlling test. They have therefore sought some other more definitive rule, and, in so doing have adopted what is known as the ‘same-transaction’ test. * * * In the language of the same-transaction test, the question is, what constitutes the ‘same-transaction?’ * * * (T)he ‘same-transaction’ test . . . lacks the much to be desired element of being definite and specific. It therefore appears that this court in numerous decisions, although recognizing as controlling the ‘same-transaction’ test, in its effort to elucidate what in fact constitutes the same transaction, has nevertheless applied elements pertaining to the ‘same evidence’ rule; and in so doing has recognized the generally approved principle that in order for the transaction to be the same, it must be identical both as a matter of fact and as a matter of law.”

As a result of this confusion, Minnesota, which adopted the “same transaction” test, later abandoned it. State v. Fredlund, 200 Minn. 44, 273 N.W. 353 (1937). Apparently Louisiana has never applied the “same transaction” test. See State v. Barrett, 121 La. 1058, 46 So. 1016 (1908); State v. Hill, 122 La. 711, 48 So. 160 (1909); State v. Roberts, 170 La. 727, 129 So. 144 (1930).

Both the “same evidence” and the “same transaction” tests have been severely criticized as failing to properly protect the constitutional right of double jeopardy. See Comment, 65 Yale L.J. 339, 348-49 (1956); Kirchheimer, The Act, the Offense and Double Jeopardy, 58 Yale L.J. 513 (1949); Lugar, supra, 39 Iowa L.Rev. 317, 328-29 (1954).

(b) The Council, like others, concluded that the jurisprudence yields no practical common denominator for determination of what constitutes a “same offense”. On the other hand, at least two efforts have been made to develop statutory implementation of the constitutional guarantee, which were fully considered by the Council, Advisors, and Reporters of the Louisiana State Law Institute. They were:

(1) Rules prepared by the late Professor George H. Dession of the Yale Law School, who was commissioned by Puerto Rico to draft a Code of Correction. In that work he developed rules dealing with double jeopardy, which are reproduced in Comment, 65 Yale L.J. 339, 354-56, n. 79, 80, 81 and 83 (1956).

(2) The A.L.I. Model Penal Code (Tent.Draft No. 5, 1956), dealing with the problem of double jeopardy, res judicata and all related problems in Secs. 1.08 through 1.12.

The following decisions were made by the Council:

1. The Dession and the A.L.I. drafts were too complicated and detailed for successful operation in practice, although theoretically they cover the field.

2. It would not be fruitful to attempt any definition of either the “same offense” or “same transaction” test.

3. The basic test in Art. 279 of the 1928 Code of Criminal Procedure should be retained, but the requirements of responsiveness should not be retained.

(c) The first part of Clause (1) of the above Art. 596 is simply a statement of the last clause of Art. 279 of the 1928 Louisiana Code. The second part of Clause (1), however, rejects the responsive verdict requirement contained in the former Art. 279. It is rejected because of the confusion which it causes in light of the restricted permissible verdicts rule introduced into Louisiana law by Act 161 of 1948, amending former R.S. 15:386. It has been suggested in Louisiana Legislation of 1948-Criminal Law and Procedure, 9 La.L.Rev. 41 (1948), that the 1948 amendment did not affect substantive rights of double jeopardy. Thus it would appear that a person could successfully plead double jeopardy under this article in a second trial, although on the first trial he could not have been convicted of the offense charged in the second trial because of the restrictive nature of the permissive verdict statute (Act 161 of 1948). It is admitted that this produces an odd result, since in the first trial the defendant was never in jeopardy of the offense charged in the second trial because he never could have been convicted of it on the first trial. However, this article is based on the conclusion that the responsive verdict concept in the field of double jeopardy is incompatible with the statutory restriction on permissible responsive verdicts.

(d) Clause (2) of the above Art. 596 if necessary to prevent multiple prosecutions for continuous offenses. For example, possession of stolen goods or narcotics may continue over a long period of time and may involve more than one object. Yet, obviously there should be only one prosecution for what is in effect one criminal course of conduct.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Double Jeopardy. — Criminal defendant’s conviction for possession of a firearm while distributing cocaine was vacated as a double jeopardy in violation of La. Code Crim. Proc. Ann. art. 596, where it required presentation of the same evidence as did the defendant’s conviction for a substantially similar companion offense. State v. Harris, 761 So. 2d 662, 2000 La. App. LEXIS 1466 (May 3, 2000).

In Louisiana, double jeopardy offers protection not only from a second prosecution on the same offense, but also from multiple punishments for the same conduct; however, trial court erred in granting defendant’s motion to quash an information in Orleans Parish because defendant’s Jefferson Parish prosecution did not include the cocaine seized in Orleans Parish, thus the Orleans Parish prosecution was proper. State v. Watson, 706 So. 2d 1044, 1998 La. App. LEXIS 51 (Jan. 21, 1998), writ denied by La. 98-0461, 719 So. 2d 1055, 1998 La. LEXIS 2175 (La. June 26, 1998).

A defendant’s convictions of two counts of possession of a firearm by a convicted felon did not violate his double jeopardy rights; defendant did not commit one continuous offense but instead committed two offenses on separate occasions. State v. Hawkins, 702 So. 2d 1121, 1997 La. App. LEXIS 2641 (Oct. 29, 1997), writ denied by La. 97-2976, 717 So. 2d 230, 1998 La. LEXIS 1499 (La. Apr. 3, 1998).

A defendant who killed the mother of his unborn child could not be convicted, consistent with state double jeopardy principles, of both manslaughter and second degree feticide because the same evidence was used to convict him of both crimes. State v. Smith, 647 So. 2d 1321, 1994 La. App. LEXIS 3401 (Dec. 15, 1994), reversed by, remanded by La. 95-0061, 676 So. 2d 1068, 1996 La. LEXIS 1698 (La. July 2, 1996).

Based on the two applicable tests, a defendant was not deprived of the protection from double jeopardy, as defined by La. Code Crim. Proc. Ann. arts. 591 and 596, afforded him by U.S. Const. amend. V and La. Const. art. 1, § 15, because each of two battery of a police officer offenses and one simple battery offense under La. Rev. Stat. Ann. § 14:35, were separate and distinct given that each was committed against a different officer, and the gravamen of simple battery was not included within a resisting arrest offense under La. Rev. Stat. Ann. § 14:108, for which the defendant had been previously tried and convicted. State v. Love, 602 So. 2d 1014, 1992 La. App. LEXIS 1527 (May 20, 1992).

Where the state relied on an aggravated rape and/or aggravated burglary as the underlying felony to support a charge of attempted first degree murder, and defendant was convicted of all three crimes, there was a double jeopardy violation; accordingly, the appellate court would remedy the violation by vacating the conviction and sentence for aggravated burglary, which was the least severely punishable offense. State v. Head, 598 So. 2d 1202, 1992 La. App. LEXIS 1325 (Apr. 28, 1992).

As La. Code Crim. Proc. Ann. art. 596 protected a criminal defendant from multiple punishment for the same criminal conduct, double jeopardy barred separate punishment for lesser included offenses where defendant had also been convicted of a greater offense. Thus, relator’s conviction and sentence for attempted murder could not stand where he was also convicted for armed robbery using the same facts. State v. Jones, 525 So. 2d 1149, 1988 La. App. LEXIS 1152 (May 11, 1988).

The elements of the offenses of carrying a concealed weapon and possession of a firearm by a convicted felon were entirely different and required proof of different facts; as such, double jeopardy did not preclude a charge for both offenses. State v. Hargrove, 522 So. 2d 1369, 1988 La. App. LEXIS 389 (Mar. 30, 1988), writ of certiorari denied by 530 So. 2d 1163, 1988 La. LEXIS 1683 (La. 1988).

Defendant’s aggravated rape and aggravated burglary convictions were upheld and his double jeopardy rights were not violated because the two charges were not based on the exact same conduct. State v. Kirkley, 470 So. 2d 1001, 1985 La. App. LEXIS 9767 (May 29, 1985), writ of certiorari denied by 475 So. 2d 1105, 1985 La. LEXIS 9457 (La. 1985), writ of certiorari denied by 474 U.S. 1061, 106 S. Ct. 808, 88 L. Ed. 2d 783, 1986 U.S. LEXIS 2396, 54 U.S.L.W. 3461 (1986).

Crime of aggravated burglary was complete upon defendants’ unauthorized entry into the residence of the victims with the victims present and with the specific intent to commit theft while armed with guns, or when the battery was committed upon the victims, whereas armed robbery did not occur until defendants actually at gunpoint took jewelry, money, and other items from the victims; this distinction made it clear that burglary of the house and robbery of the victims were two separate and distinct offenses and therefore the conviction of one would not bar a conviction of the other on the grounds that defendants would be placed twice in jeopardy for the same offense, in violation of La. Const. art. I, § 15 and La. Code Crim. Proc. Ann. art. 596. State v. Cureaux, 467 So. 2d 1377, 1985 La. App. LEXIS 9171 (Apr. 15, 1985).

Where defendant was found not guilty of possession of a firearm by a felon, and he was subsequently tried for attempted second-degree murder, the trial court did not deprive him of his right against double jeopardy, although the charges arose out of the same incident, on the ground that the offenses required proof of different facts and evidence. State v. Blache, 464 So. 2d 1082, 1985 La. App. LEXIS 8302 (Feb. 28, 1985), reversed by 480 So. 2d 304, 1985 La. LEXIS 10084 (La. 1985).

Contempt of a court’s child visitation order and simple kidnapping were not the same offenses for double jeopardy purposes, given each statute required proof of an additional element which the other did not. State v. Hope, 449 So. 2d 633, 1984 La. App. LEXIS 8499 (Apr. 3, 1984).

Defendant was properly convicted of conspiracy to commit first degree murder and perjury after a prior negligent homicide conviction because none of the subsequent charges included all the same negligent homicide elements, thus double jeopardy was not invoked. State v. Littleton, 436 So. 2d 500, 1983 La. LEXIS 11185 (June 27, 1983).

Defendant could not be prosecuted for negligent homicide, a violation of La. Rev. Stat. Ann. § 14:32, after he pled guilty to a charge of negligent injuring, a violation of Kenner, La., City Code § 7-38, because it would have put him twice in jeopardy for the same conduct; the same evidence available for the conviction of negligent injuring would have been used to establish defendant’s guilt on the negligent homicide charge. State v. Borne, 382 So. 2d 160, 1980 La. LEXIS 6795 (Mar. 3, 1980).

Defendant was properly convicted in two courts for crimes that occurred under the same set of circumstances because the same evidence was not used to convict defendant of kidnapping, aggravated assault, displaying dangerous weapons in a public place, and disturbing the peace; thus, Double Jeopardy was not violated. State ex rel. Smith v. Phelps, 345 So. 2d 446, 1977 La. LEXIS 5642 (Apr. 11, 1977).

Defendants’ convictions for both felony murder and attempted armed robbery arising out of the same event placed them in double jeopardy for the same offense under the “same evidence” test, which held that offenses were the same if the elements required to support a conviction upon one of the offenses would have been sufficient to warrant a conviction upon another. State ex rel. Wikberg v. Henderson, 292 So. 2d 505, 1974 La. LEXIS 3458 (Mar. 25, 1974).

Where defendant was convicted of killing a store owner during a robbery, double jeopardy did not bar his second prosecution and conviction for the murder of the store owner’s wife during the same robbery because proof of the other’s murder was introduced as part of the res gestae at each separate trial; defendant was not in jeopardy for the store owner’s murder at the trial for the wife’s murder, and the state had proceeded with separate indictments and trials. State v. Richmond, 284 So. 2d 317, 1973 La. LEXIS 6337 (Sept. 24, 1973).

Defendant, a sheriff, could not be prosecuted for robbery and theft because he was previously convicted of malfeasance in office and would therefore be subjected to double jeopardy in violation of La. Const. art. I, § 9 and La. Code Crim. Proc. Ann. art. 596 as the gravamen of the subsequent offenses were necessarily included in the malfeasance offense. State v. F. O. Didier, 262 LA. 364, 263 So. 2d 322, 1972 La. LEXIS 5929 (June 5, 1972).

Where defendant was convicted and sentenced for attempted murder and the victim subsequently died, double jeopardy did not bar defendant’s prosecution for murder because the two offenses were distinct, attempted murder and murder were not different grades of the same offense, and one offense was not included in the other offense. State v. Poland, 255 LA. 746, 232 So. 2d 499, 1970 La. LEXIS 3906 (Feb. 23, 1970), vacated by 408 U.S. 936, 92 S. Ct. 2862, 33 L. Ed. 2d 754, 1972 U.S. LEXIS 1909 (1972).

Legislature, by statutory provisions concerned with former jeopardy, did not add other exceptions to those found in the constitution; the statute merely stated the circumstances necessary to constitute former jeopardy, as contemplated by the constitution, which did not itself define what was meant by “jeopardy.” State v. Ames, 249 LA. 685, 190 So. 2d 223, 1966 La. LEXIS 2032 (June 30, 1966).

Trial judge, under former La. Rev. Stat. Ann. § 14:279 (now La. Code Crim. Proc. Ann. art. 596), properly overruled the defendants’ plea of double jeopardy to a charge of malfeasance in office because the acts of malfeasance in office charged in the second case were based on separate contracts, were not continuous events, did not involve the same contractors, and were distinctly separate. State v. Melerine, 236 LA. 929, 109 So. 2d 471, 1959 La. LEXIS 967 (Feb. 16, 1959).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Possession

•••• General Overview. — Prosecution for two counts of possession with intent to distribute heroin in the same proceeding was not prohibited by the double jeopardy clause where each charge in the indictment was based on different and distinct acts by defendant —twenty-five units of heroin found on defendant’s person when he was arrested outside his apartment building, and fourteen units of heroin in a bottle, twenty-five units of heroin in a bundle, and a clear plastic bag containing two grams of heroin found in defendant’s apartment. State v. Jones, 731 So. 2d 389, 1999 La. App. LEXIS 739 (Feb. 24, 1999), writ denied by La. 99-1702, 751 So. 2d 234, 1999 La. LEXIS 3091 (La. Nov. 5, 1999).

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — Based on the two applicable tests, a defendant was not deprived of the protection from double jeopardy, as defined by La. Code Crim. Proc. Ann. arts. 591 and 596, afforded him by U.S. Const. amend. V and La. Const. art. 1, § 15, because each of two battery of a police officer offenses and one simple battery offense under La. Rev. Stat. Ann. § 14:35, were separate and distinct given that each was committed against a different officer, and the gravamen of simple battery was not included within a resisting arrest offense under La. Rev. Stat. Ann. § 14:108, for which the defendant had been previously tried and convicted. State v. Love, 602 So. 2d 1014, 1992 La. App. LEXIS 1527 (May 20, 1992).

Double jeopardy did not bar prosecuting defendants for aggravated battery following their pleas of guilty to resisting an officer even though the charges arose from the same criminal episode, as different evidence was required to prove each offense. State v. Nichols, 337 So. 2d 1074, 1976 La. LEXIS 4261 (Sept. 13, 1976).

••• Kidnapping

•••• General Overview. — Contempt of a court’s child visitation order and simple kidnapping were not the same offenses for double jeopardy purposes, given each statute required proof of an additional element which the other did not. State v. Hope, 449 So. 2d 633, 1984 La. App. LEXIS 8499 (Apr. 3, 1984).

A case was remanded to determine whether a defendant was twice punished for the same conduct where the appellate court could not determine if the evidence used in the assault conviction constituted an essential element of the kidnapping conviction. State v. Smith, 323 So. 2d 797, 1975 La. LEXIS 4172 (Dec. 8, 1975).

••• Robbery

•••• General Overview. — Trial court properly granted a motion to quash an indictment for armed robbery based on a violation of double jeopardy because defendant pled guilty to possession of stolen items that were taken in the robbery; however, a second indictment for armed robbery was improperly quashed because it related to another victim; defendant did not plead guilty to possessing any of the second victim’s belongings. State v. Baptiste, 875 So. 2d 833, 2004 La. App. LEXIS 1131 (Apr. 28, 2004).

•• Homicide

••• General Overview. — A defendant who killed the mother of his unborn child could not be convicted, consistent with state double jeopardy principles, of both manslaughter and second degree feticide because the same evidence was used to convict him of both crimes. State v. Smith, 647 So. 2d 1321, 1994 La. App. LEXIS 3401 (Dec. 15, 1994), reversed by, remanded by La. 95-0061, 676 So. 2d 1068, 1996 La. LEXIS 1698 (La. July 2, 1996).

••• Involuntary Manslaughter

•••• General Overview. — Defendant could not be prosecuted for negligent homicide, a violation of La. Rev. Stat. Ann. § 14:32, after he pled guilty to a charge of negligent injuring, a violation of Kenner, La., City Code § 7-38, because it would have put him twice in jeopardy for the same conduct; the same evidence available for the conviction of negligent injuring would have been used to establish defendant’s guilt on the negligent homicide charge. State v. Borne, 382 So. 2d 160, 1980 La. LEXIS 6795 (Mar. 3, 1980).

••• Murder

•••• General Overview. — Defendant had specific intent to kill two victims and therefore he was properly convicted on two counts of first degree murder; the “same evidence” test was satisfied because the enhancement did not required proof of an actual killing only the specific intent to do so. State v. Wilson, 538 So. 2d 1124, 1989 La. App. LEXIS 260 (Feb. 15, 1989).

Jeopardy attached when a murder defendant was found no guilty based on a directed verdict acquittal, thus jeopardy still attached when this defendant pled guilty to the same crime under a lesser included offense of second degree murder given that the charge of first-degree murder included second-degree murder in the same offense, within the meaning of the double jeopardy provisions of La. Code Crim. Proc. Ann. art. 596(1). State ex rel. Robinson v. Blackburn, 367 So. 2d 360, 1979 La. LEXIS 7375 (Jan. 29, 1979).

•• Miscellaneous Offenses

••• Abuse of Public Office

•••• General Overview. — Allowing defendant’s prosecution and conviction of theft in violation of La. Rev. Stat. Ann. § 14:67 and malfeasance in office in violation of La. Rev. Stat. Ann. § 14:134 under duplicate bills of information violated defendant’s constitutional guarantee against double jeopardy where the same evidence of defendant’s attempt to fix a DWI ticket was used in both trials. State v. Vaughn, 431 So. 2d 763, 1983 La. LEXIS 10564 (Apr. 18, 1983).

Trial judge, under former La. Rev. Stat. Ann. § 14:279 (now La. Code Crim. Proc. Ann. art. 596), properly overruled the defendants’ plea of double jeopardy to a charge of malfeasance in office because the acts of malfeasance in office charged in the second case were based on separate contracts, were not continuous events, did not involve the same contractors, and were distinctly separate. State v. Melerine, 236 LA. 929, 109 So. 2d 471, 1959 La. LEXIS 967 (Feb. 16, 1959).

••• Contempt

•••• General Overview. — Contempt of a court’s child visitation order and simple kidnapping were not the same offenses for double jeopardy purposes, given each statute required proof of an additional element which the other did not. State v. Hope, 449 So. 2d 633, 1984 La. App. LEXIS 8499 (Apr. 3, 1984).

••• Resisting Arrest

•••• General Overview. — Based on the two applicable tests, a defendant was not deprived of the protection from double jeopardy, as defined by La. Code Crim. Proc. Ann. arts. 591 and 596, afforded him by U.S. Const. amend. V and La. Const. art. 1, § 15, because each of two battery of a police officer offenses and one simple battery offense under La. Rev. Stat. Ann. § 14:35, were separate and distinct given that each was committed against a different officer, and the gravamen of simple battery was not included within a resisting arrest offense under La. Rev. Stat. Ann. § 14:108, for which the defendant had been previously tried and convicted. State v. Love, 602 So. 2d 1014, 1992 La. App. LEXIS 1527 (May 20, 1992).

Double jeopardy did not bar prosecuting defendants for aggravated battery following their pleas of guilty to resisting an officer even though the charges arose from the same criminal episode, as different evidence was required to prove each offense. State v. Nichols, 337 So. 2d 1074, 1976 La. LEXIS 4261 (Sept. 13, 1976).

•• Property Crimes

••• Burglary & Criminal Trespass

•••• General Overview. — Crimes of aggravated burglary and armed robbery were separate and distinct offenses requiring separate and distinct evidence for conviction, and prosecution for both did not subject defendant to double jeopardy; the same evidence was not necessary for a conviction of both crimes because the evidence necessary for the crime of aggravated burglary was complete when the evidence showed that defendant and another man entered the residence without authorization where the victim was present with the intent to commit a theft while armed with a knife or when they committed battery on the victim, and the robbery did not occur until the victim’s money was taken while he was threatened with a knife. State v. Jacobs, 493 So. 2d 766, 1986 La. App. LEXIS 7523 (Aug. 20, 1986).

••• Larceny & Theft

•••• General Overview. — Under both the Blockberger, and “same evidence” tests, the prosecution of defendant for the unauthorized practice of law, and for theft, violated the double jeopardy provisions of the U.S. and Louisiana Constitutions, where the same facts that were used to prove theft, proved unauthorized practice of law, and proof of the latter did not require proof of any other facts, where defendant represented himself as an attorney, and took money from a client’s wife under the pretense that he would perform legal work for her husband’s benefit. State v. Gibson, 867 So. 2d 793, 2004 La. App. LEXIS 289 (Feb. 4, 2004).

Defendant’s original sentence, of 16 months for the conviction of the unauthorized practice of law, and 12 months for the conviction of theft, was defeated, where the appellate court found a double jeopardy violation, due to the trial judge’s imposition of a more severe penalty for the less severely punishable offense, and a less severe penalty for the more severely punishable offense; the appellate court proceeded under the general rule and affirmed defendant’s sentence for the more severely punishable offense. State v. Gibson, 867 So. 2d 793, 2004 La. App. LEXIS 289 (Feb. 4, 2004).

Allowing defendant’s prosecution and conviction of theft in violation of La. Rev. Stat. Ann. § 14:67 and malfeasance in office in violation of La. Rev. Stat. Ann. § 14:134 under duplicate bills of information violated defendant’s constitutional guarantee against double jeopardy where the same evidence of defendant’s attempt to fix a DWI ticket was used in both trials. State v. Vaughn, 431 So. 2d 763, 1983 La. LEXIS 10564 (Apr. 18, 1983).

• Accusatory Instruments

•• Indictments

••• General Overview. — Trial court properly granted a motion to quash an indictment for armed robbery based on a violation of double jeopardy because defendant pled guilty to possession of stolen items that were taken in the robbery; however, a second indictment for armed robbery was improperly quashed because it related to another victim; defendant did not plead guilty to possessing any of the second victim’s belongings. State v. Baptiste, 875 So. 2d 833, 2004 La. App. LEXIS 1131 (Apr. 28, 2004).

Where defendant was convicted of killing a store owner during a robbery, double jeopardy did not bar his second prosecution and conviction for the murder of the store owner’s wife during the same robbery because proof of the other’s murder was introduced as part of the res gestae at each separate trial; defendant was not in jeopardy for the store owner’s murder at the trial for the wife’s murder, and the state had proceeded with separate indictments and trials. State v. Richmond, 284 So. 2d 317, 1973 La. LEXIS 6337 (Sept. 24, 1973).

• Pretrial Motions & Procedures

•• Dismissal. — Defendant was charged with possession of narcotics, but the charge was nolle prossed, he was recharged with the same offense; and the court quashed the charge by prescription, and defendant was charged with the same offense for a third time; former La. Rev. Stat. Ann. §§ 15:277, 15:279 (now La. Code Crim. Proc. Ann. arts. 592, 596) provided that a sustained motion to quash did not properly present a plea of former jeopardy or autrefois acquit because the defendant had never been brought to trial; thus, the State’s third bill was proper under former La. Rev. Stat. Ann. § 15:8 (now La. Code Crim. Proc. Ann. art. 578) because the filing of a bill of information before an offense had prescribed by one year had the effect of interrupting prescription. State v. Latil, 231 LA. 551, 92 So. 2d 63, 1956 La. LEXIS 1553 (May 7, 1956).

•• Disqualification & Recusal. — In a bench trial for the offense of attempted unnatural carnal copulation, the trial court’s discovery after trial had begun that he had formerly legally represented defendant’s pimp provided reason for the trial court’s mandatory recusal under La. Code Crim. Proc. Ann. art. 775(3); therefore, double jeopardy did not bar defendant’s retrial and conviction under La. Code Crim. Proc. Ann. art. 596. State v. Picchini, 463 So. 2d 714, 1985 La. App. LEXIS 8192 (Jan. 11, 1985), review denied by 468 So. 2d 1202, 1985 La. LEXIS 8837 (La. 1985).

• Double Jeopardy

•• General Overview. — A defendant’s convictions of two counts of possession of a firearm by a convicted felon did not violate his double jeopardy rights; defendant did not commit one continuous offense but instead committed two offenses on separate occasions. State v. Hawkins, 702 So. 2d 1121, 1997 La. App. LEXIS 2641 (Oct. 29, 1997), writ denied by La. 97-2976, 717 So. 2d 230, 1998 La. LEXIS 1499 (La. Apr. 3, 1998).

A defendant who killed the mother of his unborn child could not be convicted, consistent with state double jeopardy principles, of both manslaughter and second degree feticide because the same evidence was used to convict him of both crimes. State v. Smith, 647 So. 2d 1321, 1994 La. App. LEXIS 3401 (Dec. 15, 1994), reversed by, remanded by La. 95-0061, 676 So. 2d 1068, 1996 La. LEXIS 1698 (La. July 2, 1996).

Where defendant was charged with possession of a firearm by a convicted felon, a violation of La. Rev. Stat. Ann. § 14:95.1, after he had been acquitted on the charge of illegally discharging a firearm, a violation of La. Rev. Stat. Ann. § 14:94, defendant’s double jeopardy rights provided by La. Code Crim. Proc. Ann. art. 596 were not violated, because the crimes required different proof. State v. Claiborne, 483 So. 2d 1301, 1986 La. App. LEXIS 6097 (Feb. 14, 1986).

Defendant’s aggravated rape and aggravated burglary convictions were upheld and his double jeopardy rights were not violated because the two charges were not based on the exact same conduct. State v. Kirkley, 470 So. 2d 1001, 1985 La. App. LEXIS 9767 (May 29, 1985), writ of certiorari denied by 475 So. 2d 1105, 1985 La. LEXIS 9457 (La. 1985), writ of certiorari denied by 474 U.S. 1061, 106 S. Ct. 808, 88 L. Ed. 2d 783, 1986 U.S. LEXIS 2396, 54 U.S.L.W. 3461 (1986).

Where defendant was found not guilty of possession of a firearm by a felon, and he was subsequently tried for attempted second-degree murder, the trial court did not deprive him of his right against double jeopardy, although the charges arose out of the same incident, on the ground that the offenses required proof of different facts and evidence. State v. Blache, 464 So. 2d 1082, 1985 La. App. LEXIS 8302 (Feb. 28, 1985), reversed by 480 So. 2d 304, 1985 La. LEXIS 10084 (La. 1985).

Defendants’ convictions for both felony murder and attempted armed robbery arising out of the same event placed them in double jeopardy for the same offense under the “same evidence” test, which held that offenses were the same if the elements required to support a conviction upon one of the offenses would have been sufficient to warrant a conviction upon another. State ex rel. Wikberg v. Henderson, 292 So. 2d 505, 1974 La. LEXIS 3458 (Mar. 25, 1974).

Where defendant was previously convicted of simple battery, double jeopardy principles barred the State from prosecuting defendant for indecent behavior with a juvenile because both offenses arose out of the same incident in which defendant grabbed the juvenile, threw the juvenile to the ground, and put his hands up under the juvenile’s dress. State v. Bonfanti, 262 LA. 153, 262 So. 2d 504, 1972 La. LEXIS 5072 (May 18, 1972).

Defendant was charged with possession of narcotics, but the charge was nolle prossed, he was recharged with the same offense; and the court quashed the charge by prescription, and defendant was charged with the same offense for a third time; former La. Rev. Stat. Ann. §§ 15:277, 15:279 (now La. Code Crim. Proc. Ann. arts. 592, 596) provided that a sustained motion to quash did not properly present a plea of former jeopardy or autrefois acquit because the defendant had never been brought to trial; thus, the State’s third bill was proper under former La. Rev. Stat. Ann. § 15:8 (now La. Code Crim. Proc. Ann. art. 578) because the filing of a bill of information before an offense had prescribed by one year had the effect of interrupting prescription. State v. Latil, 231 LA. 551, 92 So. 2d 63, 1956 La. LEXIS 1553 (May 7, 1956).

•• Attachment Jeopardy. — Louisiana uses both the test in Blockburger v. United States, 284 U.S. 299, 76 L. Ed. 306, 52 S. Ct. 180 (1932), and the “same evidence test” in determining whether double jeopardy exists, as codified under La. Code Crim. Proc. Ann. art. 596. State v. Kelley, 836 So. 2d 1243, 2003 La. App. LEXIS 95 (Jan. 29, 2003).

Defendant’s convictions for sexual battery and forcible rape did not violate defendant’s right against double jeopardy, since the same evidence was not necessary for a conviction of both crimes. State v. Burt, 828 So. 2d 717, 2002 La. App. LEXIS 3121 (Oct. 9, 2002), writ denied by La. 2002-2915, 840 So. 2d 1214, 2003 La. LEXIS 990 (La. Apr. 4, 2003).

Double jeopardy did not prohibit simple robbery and battery conviction under Blockburger test or same evidence test, in accordance with La. Code Crim. Proc. Ann. art. 596; U.S. Const. amend. V and La. Const. art. 1, § 15, guarantee that no person shall be twice placed in jeopardy for the same offense. The purpose of these provisions is to protect a person from a second prosecution after he has already been acquitted or convicted of that offense and also to protect an accused against multiple punishment for the same conduct. State v. White, 799 So. 2d 1165, 2001 La. App. LEXIS 2435 (Oct. 31, 2001).

Under La. Code Crim. Proc. Ann. art. 596, the prohibition against double jeopardy was not violated when defendant was convicted of carnal knowledge of a juvenile and molestation of a juvenile where the victim was the same in each crime and the charges arose out of conduct that occurred in one evening because defendant was not being punished for the same conduct and the state was required to produce different evidence to obtain both convictions; thus, defendant’s touching of the juvenile in bed was sufficient to prove molestation, but evidence that intercourse occurred was required to prove carnal knowledge. State v. Kennon, 781 So. 2d 734, 2001 La. App. LEXIS 331 (Feb. 28, 2001).

Defendant’s federal and state constitutional guarantees against double jeopardy were not violated by a trial for two offenses in the same proceeding, aggravated battery and aggravated escape, because the offenses were distinct in that they affected separate lives. State v. Texada, 734 So. 2d 854, 1999 La. App. LEXIS 1268 (May 5, 1999).

Pursuant to La. Code Crim. Proc. Ann. art. 596, where defendant was charged with theft of more than $500 in a second bill of information, prosecution of that charge was barred by double jeopardy because defendant was convicted under a first bill of information making the same charges, only with different, but overlapping dates. State v. Bryant, 729 So. 2d 600, 1998 La. App. LEXIS 3324 (Oct. 21, 1998).

In Louisiana, double jeopardy offers protection not only from a second prosecution on the same offense, but also from multiple punishments for the same conduct; however, trial court erred in granting defendant’s motion to quash an information in Orleans Parish because defendant’s Jefferson Parish prosecution did not include the cocaine seized in Orleans Parish, thus the Orleans Parish prosecution was proper. State v. Watson, 706 So. 2d 1044, 1998 La. App. LEXIS 51 (Jan. 21, 1998), writ denied by La. 98-0461, 719 So. 2d 1055, 1998 La. LEXIS 2175 (La. June 26, 1998).

Louisiana uses both the “Blockburger test” and the “same evidence test” in determining whether double jeopardy exists as set forth in La. Code Crim. Proc. art. 596. State v. Thomas, 680 So. 2d 37, 1996 La. App. LEXIS 1042 (May 8, 1996).

Double jeopardy did not attach to bar defendant’s trial and convictions for unauthorized entry of a dwelling and aggravated battery arising from the same criminal episode because the proof needed to convict did not require the same evidence, the elements of the crimes were not identical, and neither offense was a lesser-included offense of the other. State v. Deslatte, 610 So. 2d 947, 1992 La. App. LEXIS 3690 (Nov. 20, 1992).

Defendant was not placed in double jeopardy for being convicted for aggravated rape and first degree murder because aggravated rape included the element of penetration and the crime of first degree murder did not. State v. Edgar, 570 So. 2d 88, 1990 La. App. LEXIS 2387 (Oct. 30, 1990), vacated by 573 So. 2d 1128, 1991 La. LEXIS 242 (La. 1991).

Defendant had specific intent to kill two victims and therefore he was properly convicted on two counts of first degree murder; the “same evidence” test was satisfied because the enhancement did not required proof of an actual killing only the specific intent to do so. State v. Wilson, 538 So. 2d 1124, 1989 La. App. LEXIS 260 (Feb. 15, 1989).

As La. Code Crim. Proc. Ann. art. 596 protected a criminal defendant from multiple punishment for the same criminal conduct, double jeopardy barred separate punishment for lesser included offenses where defendant had also been convicted of a greater offense. Thus, relator’s conviction and sentence for attempted murder could not stand where he was also convicted for armed robbery using the same facts. State v. Jones, 525 So. 2d 1149, 1988 La. App. LEXIS 1152 (May 11, 1988).

The elements of the offenses of carrying a concealed weapon and possession of a firearm by a convicted felon were entirely different and required proof of different facts; as such, double jeopardy did not preclude a charge for both offenses. State v. Hargrove, 522 So. 2d 1369, 1988 La. App. LEXIS 389 (Mar. 30, 1988), writ of certiorari denied by 530 So. 2d 1163, 1988 La. LEXIS 1683 (La. 1988).

Double jeopardy protection did not attach in a trial for felony murder and for the underlying felony in the absence of a second trial. State v. Payton, 496 So. 2d 1068, 1986 La. App. LEXIS 7730 (Oct. 9, 1986), writ denied by 541 So. 2d 862, 1989 La. LEXIS 909 (La. 1989).

Crime of aggravated burglary was complete upon defendants’ unauthorized entry into the residence of the victims with the victims present and with the specific intent to commit theft while armed with guns, or when the battery was committed upon the victims, whereas armed robbery did not occur until defendants actually at gunpoint took jewelry, money, and other items from the victims; this distinction made it clear that burglary of the house and robbery of the victims were two separate and distinct offenses and therefore the conviction of one would not bar a conviction of the other on the grounds that defendants would be placed twice in jeopardy for the same offense, in violation of La. Const. art. I, § 15 and La. Code Crim. Proc. Ann. art. 596. State v. Cureaux, 467 So. 2d 1377, 1985 La. App. LEXIS 9171 (Apr. 15, 1985).

In a bench trial for the offense of attempted unnatural carnal copulation, the trial court’s discovery after trial had begun that he had formerly legally represented defendant’s pimp provided reason for the trial court’s mandatory recusal under La. Code Crim. Proc. Ann. art. 775(3); therefore, double jeopardy did not bar defendant’s retrial and conviction under La. Code Crim. Proc. Ann. art. 596. State v. Picchini, 463 So. 2d 714, 1985 La. App. LEXIS 8192 (Jan. 11, 1985), review denied by 468 So. 2d 1202, 1985 La. LEXIS 8837 (La. 1985).

Aggravated arson did not require proof of an additional element beyond those of attempted first degree murder when that charge was based on the underlying crime of aggravated arson, and the multiple convictions and sentences at a single trial for the crimes of attempted first degree murder and the underlying felony, aggravated arson, subjected defendant to double jeopardy. State v. Rogers, 462 So. 2d 684, 1984 La. App. LEXIS 10285 (Dec. 19, 1984), writ of certiorari denied by 478 So. 2d 899, 1985 La. LEXIS 9915 (La. 1985).

Defendant was properly convicted of conspiracy to commit first degree murder and perjury after a prior negligent homicide conviction because none of the subsequent charges included all the same negligent homicide elements, thus double jeopardy was not invoked. State v. Littleton, 436 So. 2d 500, 1983 La. LEXIS 11185 (June 27, 1983).

Allowing defendant’s prosecution and conviction of theft in violation of La. Rev. Stat. Ann. § 14:67 and malfeasance in office in violation of La. Rev. Stat. Ann. § 14:134 under duplicate bills of information violated defendant’s constitutional guarantee against double jeopardy where the same evidence of defendant’s attempt to fix a DWI ticket was used in both trials. State v. Vaughn, 431 So. 2d 763, 1983 La. LEXIS 10564 (Apr. 18, 1983).

Defendant, who was convicted of driving while intoxicated, was not placed in double jeopardy by a charge of negligent homicide because the crimes required a proof of a fact not required by the other. State v. Fontenot, 408 So. 2d 919, 1981 La. LEXIS 11172 (Dec. 14, 1981).

Defendant could not be prosecuted for negligent homicide, a violation of La. Rev. Stat. Ann. § 14:32, after he pled guilty to a charge of negligent injuring, a violation of Kenner, La., City Code § 7-38, because it would have put him twice in jeopardy for the same conduct; the same evidence available for the conviction of negligent injuring would have been used to establish defendant’s guilt on the negligent homicide charge. State v. Borne, 382 So. 2d 160, 1980 La. LEXIS 6795 (Mar. 3, 1980).

Jeopardy attached when a murder defendant was found no guilty based on a directed verdict acquittal, thus jeopardy still attached when this defendant pled guilty to the same crime under a lesser included offense of second degree murder given that the charge of first-degree murder included second-degree murder in the same offense, within the meaning of the double jeopardy provisions of La. Code Crim. Proc. Ann. art. 596(1). State ex rel. Robinson v. Blackburn, 367 So. 2d 360, 1979 La. LEXIS 7375 (Jan. 29, 1979).

Defendant was properly convicted in two courts for crimes that occurred under the same set of circumstances because the same evidence was not used to convict defendant of kidnapping, aggravated assault, displaying dangerous weapons in a public place, and disturbing the peace; thus, Double Jeopardy was not violated. State ex rel. Smith v. Phelps, 345 So. 2d 446, 1977 La. LEXIS 5642 (Apr. 11, 1977).

Trial court’s sustaining of motion to quash an indictment for second degree murder on double jeopardy grounds was reversed, where proof of the murder charge would not need the evidence required to establish the criminal defendant’s earlier simple robbery conviction. State v. Cotton, 341 So. 2d 362, 1976 La. LEXIS 5026 (Dec. 13, 1976).

Double jeopardy did not bar prosecuting defendants for aggravated battery following their pleas of guilty to resisting an officer even though the charges arose from the same criminal episode, as different evidence was required to prove each offense. State v. Nichols, 337 So. 2d 1074, 1976 La. LEXIS 4261 (Sept. 13, 1976).

A case was remanded to determine whether a defendant was twice punished for the same conduct where the appellate court could not determine if the evidence used in the assault conviction constituted an essential element of the kidnapping conviction. State v. Smith, 323 So. 2d 797, 1975 La. LEXIS 4172 (Dec. 8, 1975).

The judgment sustaining defendant’s plea of double jeopardy was reversed and remanded when it did not appear that one offense was a lesser included offense of the other, nor did it appear that the evidence necessary to support a conviction on one charge would necessitate an acquittal on the other charge or invoke collateral estoppel. Baton Rouge v. Jackson, 310 So. 2d 596, 1975 La. LEXIS 3549 (Mar. 31, 1975).

Where defendant received a directed verdict of acquittal in his public bribery case, the State had no right of appeal under La. Code Crim. Proc. Ann. art. 912(B) and issuance of any writs would be fruitless as defendant could not be retried based on double jeopardy rules of La. Code Crim. Proc. Ann. art. 596. State v. Baskin, 301 So. 2d 313, 1974 La. LEXIS 4323 (Oct. 11, 1974).

Where defendant was convicted of killing a store owner during a robbery, double jeopardy did not bar his second prosecution and conviction for the murder of the store owner’s wife during the same robbery because proof of the other’s murder was introduced as part of the res gestae at each separate trial; defendant was not in jeopardy for the store owner’s murder at the trial for the wife’s murder, and the state had proceeded with separate indictments and trials. State v. Richmond, 284 So. 2d 317, 1973 La. LEXIS 6337 (Sept. 24, 1973).

Defendant, a sheriff, could not be prosecuted for robbery and theft because he was previously convicted of malfeasance in office and would therefore be subjected to double jeopardy in violation of La. Const. art. I, § 9 and La. Code Crim. Proc. Ann. art. 596 as the gravamen of the subsequent offenses were necessarily included in the malfeasance offense. State v. F. O. Didier, 262 LA. 364, 263 So. 2d 322, 1972 La. LEXIS 5929 (June 5, 1972).

Where defendant was convicted and sentenced for attempted murder and the victim subsequently died, double jeopardy did not bar defendant’s prosecution for murder because the two offenses were distinct, attempted murder and murder were not different grades of the same offense, and one offense was not included in the other offense. State v. Poland, 255 LA. 746, 232 So. 2d 499, 1970 La. LEXIS 3906 (Feb. 23, 1970), vacated by 408 U.S. 936, 92 S. Ct. 2862, 33 L. Ed. 2d 754, 1972 U.S. LEXIS 1909 (1972).

Trial judge, under former La. Rev. Stat. Ann. § 14:279 (now La. Code Crim. Proc. Ann. art. 596), properly overruled the defendants’ plea of double jeopardy to a charge of malfeasance in office because the acts of malfeasance in office charged in the second case were based on separate contracts, were not continuous events, did not involve the same contractors, and were distinctly separate. State v. Melerine, 236 LA. 929, 109 So. 2d 471, 1959 La. LEXIS 967 (Feb. 16, 1959).

•• Collateral Estoppel. — Under La. Code Crim. Proc. Ann. art. 596, the prohibition against double jeopardy was not violated when defendant was convicted of carnal knowledge of a juvenile and molestation of a juvenile where the victim was the same in each crime and the charges arose out of conduct that occurred in one evening because defendant was not being punished for the same conduct and the state was required to produce different evidence to obtain both convictions; thus, defendant’s touching of the juvenile in bed was sufficient to prove molestation, but evidence that intercourse occurred was required to prove carnal knowledge. State v. Kennon, 781 So. 2d 734, 2001 La. App. LEXIS 331 (Feb. 28, 2001).

Double jeopardy did not attach to bar defendant’s trial and convictions for unauthorized entry of a dwelling and aggravated battery arising from the same criminal episode because the proof needed to convict did not require the same evidence, the elements of the crimes were not identical, and neither offense was a lesser-included offense of the other. State v. Deslatte, 610 So. 2d 947, 1992 La. App. LEXIS 3690 (Nov. 20, 1992).

Crimes of aggravated burglary and armed robbery were separate and distinct offenses requiring separate and distinct evidence for conviction, and prosecution for both did not subject defendant to double jeopardy; the same evidence was not necessary for a conviction of both crimes because the evidence necessary for the crime of aggravated burglary was complete when the evidence showed that defendant and another man entered the residence without authorization where the victim was present with the intent to commit a theft while armed with a knife or when they committed battery on the victim, and the robbery did not occur until the victim’s money was taken while he was threatened with a knife. State v. Jacobs, 493 So. 2d 766, 1986 La. App. LEXIS 7523 (Aug. 20, 1986).

•• Double Jeopardy Protection

••• General Overview. — Trial court improperly granted a mistrial over defendant’s objection in order to allow the state to produce a material witness, thereby causing defendant to be subjected to double jeopardy in violation of La. Const. art. I, § 13, and La. Code Crim. Proc. Ann. art. 596; pursuant to La. Code Crim. Proc. Ann. arts. 591 and 775, mistrials, without defendant’s consent were permitted only in limited circumstances, such as the jury’s failure to agree on a verdict, and the state’s inability to produce a material witness was not one of those circumstances. State v. Asprilla, 734 So. 2d 685, 1999 La. App. LEXIS 220 (Feb. 3, 1999).

••• Convictions. — Where the defendant’s first prosecution for felony manslaughter included an element related to the possession of heroin, his subsequent prosecution for possession of heroin was barred as a violation of his double jeopardy protections under U.S. Const. amend. V, La. Const. art. I, § 15, and La. Code Crim. Proc. Ann. art. 596. State v. Downey, 744 So. 2d 128, 1999 La. App. LEXIS 2407 (Aug. 11, 1999), writ denied by La. 99-2645, 750 So. 2d 171, 1999 La. LEXIS 2503 (La. Oct. 6, 1999).

••• Multiple Punishments. — Trial court properly granted a motion to quash an indictment for armed robbery based on a violation of double jeopardy because defendant pled guilty to possession of stolen items that were taken in the robbery; however, a second indictment for armed robbery was improperly quashed because it related to another victim; defendant did not plead guilty to possessing any of the second victim’s belongings. State v. Baptiste, 875 So. 2d 833, 2004 La. App. LEXIS 1131 (Apr. 28, 2004).

Defendant’s original sentence, of 16 months for the conviction of the unauthorized practice of law, and 12 months for the conviction of theft, was defeated, where the appellate court found a double jeopardy violation, due to the trial judge’s imposition of a more severe penalty for the less severely punishable offense, and a less severe penalty for the more severely punishable offense; the appellate court proceeded under the general rule and affirmed defendant’s sentence for the more severely punishable offense. State v. Gibson, 867 So. 2d 793, 2004 La. App. LEXIS 289 (Feb. 4, 2004).

Prosecution for two counts of possession with intent to distribute heroin in the same proceeding was not prohibited by the double jeopardy clause where each charge in the indictment was based on different and distinct acts by defendant —twenty-five units of heroin found on defendant’s person when he was arrested outside his apartment building, and fourteen units of heroin in a bottle, twenty-five units of heroin in a bundle, and a clear plastic bag containing two grams of heroin found in defendant’s apartment. State v. Jones, 731 So. 2d 389, 1999 La. App. LEXIS 739 (Feb. 24, 1999), writ denied by La. 99-1702, 751 So. 2d 234, 1999 La. LEXIS 3091 (La. Nov. 5, 1999).

••• Tests. — Under both the Blockberger, and “same evidence” tests, the prosecution of defendant for the unauthorized practice of law, and for theft, violated the double jeopardy provisions of the U.S. and Louisiana Constitutions, where the same facts that were used to prove theft, proved unauthorized practice of law, and proof of the latter did not require proof of any other facts, where defendant represented himself as an attorney, and took money from a client’s wife under the pretense that he would perform legal work for her husband’s benefit. State v. Gibson, 867 So. 2d 793, 2004 La. App. LEXIS 289 (Feb. 4, 2004).

• Scienter

•• Specific Intent. — Defendant had specific intent to kill two victims and therefore he was properly convicted on two counts of first degree murder; the “same evidence” test was satisfied because the enhancement did not required proof of an actual killing only the specific intent to do so. State v. Wilson, 538 So. 2d 1124, 1989 La. App. LEXIS 260 (Feb. 15, 1989).

• Appeals

•• Right to Appeal

••• Government. — Where defendant received a directed verdict of acquittal in his public bribery case, the State had no right of appeal under La. Code Crim. Proc. Ann. art. 912(B) and issuance of any writs would be fruitless as defendant could not be retried based on double jeopardy rules of La. Code Crim. Proc. Ann. art. 596. State v. Baskin, 301 So. 2d 313, 1974 La. LEXIS 4323 (Oct. 11, 1974).

•• Standards of Review

••• Plain Error

•••• General Overview. — Defendant’s conviction for attempted murder was vacated, because his conviction for armed robbery at the same trial was a patent error under La. Code Crim. Proc. Ann. art. 596, because the sentences imposed by the court for attempted murder and armed robbery subjected defendant to double jeopardy for the same conduct. State v. Jackson, 548 So. 2d 57, 1989 La. App. LEXIS 1446 (July 17, 1989), writ of certiorari denied by La. 95-2871, 680 So. 2d 652, 1996 La. LEXIS 2781 (La. Oct. 11, 1996).

EVIDENCE

• Testimony

•• Refreshing Recollection

••• General Overview. — Defendant’s conviction for escape from a correctional school was not subject to reversal because the trial court properly allowed two deputies to use an offense report to refresh their recollection because the report was a composite of statements made to both deputies and under La. Rev. Stat. Ann. § 15:279, it was immaterial by whom the report was written. State v. Knapp, 378 So. 2d 911, 1979 La. LEXIS 7634 (Dec. 13, 1979).

Art. 597. Prosecution in other jurisdiction.

Double jeopardy does not apply to a prosecution under a law enacted by the Louisiana Legislature if the prior jeopardy was in a prosecution under the laws of another state or the United States. (Amended by Acts 1972, No. 648, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) That portion of this article that deals with prior prosecutions under a municipal ordinance is taken from Art. 275 of the 1928 Code of Criminal Procedure. The word “municipal” was substituted for the word “city.” The remainder of the article is simply a codification of the long-standing general jurisprudence to the effect that where several sovereigns prosecute, the principles of double jeopardy do not apply.

This rule was only recently affirmed by the United States Supreme Court in the case of Bartkus v. Illinois, 359 U.S. 121, 79 S.Ct. 676, 3 L.Ed.2d 684 (1959); Abbate v. United States, 359 U.S. 187, 79 S.Ct. 666, 3 L.Ed.2d 729 (1959).

(b) This article prevents a person from procuring a prosecution in a city court of Louisiana which may have jurisdiction, solely to avoid a prosecution in another court. But see State v. Sawyer, 220 La. 932, 57 So.2d 899 (1952), in which the defendant drove an automobile while drunk on a continuous trip from one judicial district into another judicial district and in order to avoid prosecution in the less favorable judicial district procured his prosecution with a light sentence in a more favorable jurisdiction. The court avoided the double jeopardy problem by holding that the jurisdiction of the court which first arrested the defendant attached and hence the first prosecution was void.
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• Double Jeopardy

•• Dual Sovereignty Doctrine. — Defendant was not entitled to have his state conviction reversed on the grounds of double jeopardy, after he was acquitted on identical federal charges, because under La. Code Crim. Proc. Ann. art. 597, double jeopardy does not apply to a prosecution under a law enacted by the state legislature if the prior jeopardy was in a prosecution under the laws of another state or the United States. State v. Beckwith, 344 So. 2d 360, 1977 La. LEXIS 5440 (Feb. 28, 1977).

Art. 598. Effect of verdict.

A. When a person is found guilty of a lesser degree of the offense charged, the verdict or judgment of the court is an acquittal of all greater offenses charged in the indictment and the defendant cannot thereafter be tried for those offenses on a new trial.

B. When a jury returns a verdict in the sentencing hearing in a capital case determining that the defendant should be sentenced to life imprisonment, the defendant cannot thereafter be sentenced to death for that offense on a new trial. (Amended by Acts 1973, No. 133, § 1; Acts 1980, No. 430, § 1; Acts 1988, No. 779, § 1, eff. July 18, 1988.)

COMMENTARY

Louisiana Official Revision Comments

1980. — (c) If the defendant gains a new trial on the issue of guilt after having been convicted of first degree murder, the second paragraph of Article 598 prevents the jury from sentencing a defendant to death, following retrial, only if the first jury recommended that the sentence should be life imprisonment. Compare Chaffin v. Stynchcombe, 93 S. Ct. 1977 (1973) with Price v. Georgia, 90 S. Ct. 175 (1970). A jury recommendation requires unanimous concurrence in a capital case. C. Cr. P. Art. 905.6.

1966. — (a) Under Art. 591 and the companion constitutional provision, the principles of double jeopardy are not applicable where a defendant is tried a second time because of his own action in securing a new trial by a motion for a new trial or a motion in arrest of judgment, either in the trial or appellate court. The rule presents no problem except where a defendant is charged with an offense and is found guilty of a lesser and included offense. In such a case, the question presented is whether the defendant can be tried again on the original charge. There is a split of authority among the states. The majority rule is that the granting of a new trial cancels out the first proceeding as if it had never occurred; therefore, there can be a new trial on the entire original charge. See Note, 23 Tul.L.Rev. 575 (1949); Note, 32 Tul. L.Rev. 488 (1958); Annotation, 61 A.L.R.2d 1141-1214 (1958). In those jurisdictions a defendant charged with murder and convicted of manslaughter may be sentenced to death at a new trial gained on his motion. People v. McNeer, 14 Cal.App.2d 22, 57 P.2d 1018 (1936); People v. McGrath, 202 N.Y. 445, 96 N.E. 92 (1911). The majority rule is followed by A.L.I. Code of Criminal Procedure,§368 (1931).

However, Louisiana follows the strong minority rule that a conviction of a lesser offense is a tacit acquittal of the offense charged, and at the new trial the defendant can be tried only for the offense for which he was convicted. State v. Harville, 171 La. 256, 130 So. 348 (1930). This principle is codified in the above article.

(b) The last sentence of this article is new. The policy is sound and in accordance with the basic principles set forth in the Harville case, supra. It does not go as far as the Uniform Code of Military Justice, which prohibits increase of any punishment on the second trial.
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• Criminal Offenses

•• Miscellaneous Offenses

••• Lesser Included Offenses

•••• General Overview. — Since attempted aggravated battery is not a specifically designated crime, it is not a lesser degree of the offense of aggravated battery as is required for acquittal under La. Code Crim. Proc. Ann. art. 598. State v. Mayeux, 498 So. 2d 701, 1986 La. LEXIS 7835 (Nov. 24, 1986).

• Double Jeopardy

•• Attachment Jeopardy. — Under the double jeopardy provisions of La. Code Crim. Proc. Ann. art. 598(A), defendant could not be retried for communicating false information of a bomb threat after defendant was acquitted on that charge, while erroneously convicted of the non-existent crime of attempted communication of a bomb threat. State v. Sloan, 747 So. 2d 101, 1999 La. App. LEXIS 2341 (Aug. 18, 1999).

 

TITLE 19. JURISDICTION AND VENUE

Article

611. Venue; trial where offense committed.

612. Offenses on railway trains, vessels, aircraft, or other vehicles.

613. Jurisdiction of court where body of water is parish boundary.

614. Venue where offense committed within one hundred feet of parish boundary.

615. Improper venue; pleading.

Art. 611. Venue; trial where offense committed.

A. All trials shall take place in the parish where the offense has been committed, unless the venue is changed. If acts constituting an offense or if the elements of an offense occurred in more than one place, in or out of the parish or state, the offense is deemed to have been committed in any parish in this state in which any such act or element occurred.

B. If the offender is charged with the crime of first or second degree murder and it cannot be determined where the offense or the elements of the offense occurred, the offense is deemed to have been committed in the parish where the body of the victim was found.

C. If the offender is charged with the crime of identity theft, the offense is deemed to have been committed either in the parish where the theft occurred or where the victim resides. (Acts 2004, No. 379, § 1, eff. Aug. 15, 2004; Acts 2006, No. 158, § 1, eff. Aug. 15, 2006.)

2006 Amendments. — Acts 2006, No. 158, § 1, effective August 15, 2006, added (C) and redesignated the former undesignated paragraph as (A) and (B).

2004 Amendments. — Acts 2004, No. 379, § 1, effective August 15, 2004, added the last sentence.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is in accord with a 1962 amendment of former R.S. 15:13, which was drafted by the Louisiana State Law Institute. An implementing amendment of Const. Art. I,§9, adopted in 1962, removes any doubt as to the validity of these provisions.

(b) In the above article the “act or element” test is adopted in preference to the “substantial element” test of the 1942 amendment of former R.S. 15:13. It will be noted that the act or element which confers venue must be one of several, which as a whole and united together constitute an offense.

(c) This article, like the 1962 amendment to former R.S. 15:13, also covers interstate offenses where an act or element constituting part of the offense occurred in Louisiana. Therefore, the provisions of former R.S. 15:16, providing for the venue where death results in this state from injuries received outside the state, are not retained.

(d) The so-called “continuing offenses” are not specifically provided for. If an offense is continuing in the sense that part of the offense is committed in one parish and another part in another parish, it falls within the scope of this article. On the other hand, if the offense is continuing wholly within one parish alone there is no venue problem. If an offense is continuing in that it goes on in several parishes but is a completed offense in each parish, such as possession of the same narcotics in several parishes, there is no venue problem, since there is a complete offense in each parish.

(e) R.S. 15:16.1, which deals with venue in nonsupport cases, is not carried forward in this Title, but is retained by supplemental legislation in the Code of Criminal Procedure Ancillaries in Title 15 of the Revised Statutes.
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• Judicial Notice
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• Testimony
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• State & Territorial Governments

•• Elections

CIVIL PROCEDURE

• Venue

•• Multiparty Litigation. — Where relator public official was indicted for public bribery, and attacked venue on grounds the alleged bribes were received in Las Vegas, venue in East Baton Rouge Parish was held to be proper, because the alleged effect of the criminal conduct charged was the influence or potential influence of the award of warehouse food storage contracts in East Baton Rouge Parish, the evidence establishing that the transfer of the food for storage pursuant to those contracts took place in that parish, and, based on the evidence set forth by the State, the force of relator’s alleged criminal activity was felt in the Parish of East Baton Rouge. State v. Odom, 861 So. 2d 195, 2003 La. App. LEXIS 1919 (June 27, 2003), writ denied by La. 2003-2147, 855 So. 2d 766, 2003 La. LEXIS 3057 (La. Oct. 17, 2003).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — Where a package that a defendant had brought to a forwarding company was opened by an employee of a delivery company at an airport to assure its compliance with French customs regulations, and cocaine was discovered leading to the defendant’s arrest for distribution of cocaine, La. Rev. Stat. Ann. § 40:967(A), a district court could reasonably have concluded that the delivery to and the presence of the cocaine in the parish where the airport was located constituted a continuing crime and, under La. Code Crim. Proc. Ann. art. 611, that parish had venue. State v. Gentry, 462 So. 2d 624, 1985 La. LEXIS 7822 (Jan. 14, 1985).

Distribution that initiated in one parish, through a third party, for delivery in some other parish, constituted a complete offense of distribution in each parish through which it passed. State v. Gentry, 450 So. 2d 773, 1984 La. App. LEXIS 8795 (May 15, 1984), remanded by 462 So. 2d 624, 1985 La. LEXIS 7822 (La. 1985).

•• Crimes Against Persons

••• Kidnapping

•••• General Overview. — Where a defendant was charged with aggravated kidnapping under La. Rev. Stat. Ann. § 14:44, venue was proper under La. Code Crim. Proc. Ann. arts. 611and 612 because at least one element of the crime was committed within the jurisdiction. State v. Overby, 714 So. 2d 28, 1998 La. App. LEXIS 736 (Apr. 8, 1998), writ denied by La. 2001-0179, 808 So. 2d 345, 2002 La. LEXIS 512 (La. Feb. 1, 2002).

•• Fraud

••• General Overview. — In payroll fraud case, the trial court had jurisdiction in the parish where an individual cashed checks paid for services not rendered or for service grossly inadequate for such compensation, because that location was where a substantial element of the crime had occurred. State v. Coon, 242 LA. 1019, 141 So. 2d 350, 1962 La. LEXIS 507 (Mar. 26, 1962).

••• Fraud Against the Government

•••• False Claims

••••• General Overview. — In the trial of two defendants for medicaid fraud, the State adequately proved that venue was proper in the East Carroll Parish pursuant to La. Code Crim. Proc. art. 611; most of the defendants’ fraudulent acts in supplying medicaid recipients with generic drugs while billing the medicaid program for the higher priced brand name drugs were committed at the defendants’ place of business in the parish. State v. McDermitt, 406 So. 2d 195, 1981 La. LEXIS 10917 (Nov. 16, 1981).

Where defendant was indicted for public payroll fraud, under La. Rev. Stat. Ann. § 14:138, the receipt and cashing of his paychecks constituted a substantial element of the crime; thus, the parish in which defendant received and cashed his checks was a proper venue even where the checks were honored and paid by banks in other parishes. State v. Kimberlin, 242 LA. 1056, 141 So. 2d 363, 1962 La. LEXIS 508 (Mar. 26, 1962).

•• Property Crimes

••• Receiving Stolen Property

•••• General Overview. — Defendant convicted of receiving stolen things was not entitled to reversal on the ground that venue was improper where the prosecution did not establish that the crime took place in East Baton Rouge Parish; sufficient evidence was presented to establish that the property was stolen from a residence in East Baton Rouge Parish. State v. Miles, 450 So. 2d 1067, 1984 La. App. LEXIS 8842 (May 30, 1984).

• Pretrial Motions & Procedures

•• Dismissal. — Trial court did not err in denying defendants’ motions to quash charges of aggravated rape and aggravated crime against nature based on improper venue where the evidence established that an element of each offense was committed in the parish in which the cases were tried. State v. Hester, 746 So. 2d 95, 1999 La. App. LEXIS 2649 (Sept. 28, 1999), writ denied by La. 1999-3217, 760 So. 2d 342, 2000 La. LEXIS 1207 (La. Apr. 20, 2000).

• Juries & Jurors

•• Province of Court & Jury

••• General Overview. — Under La. Code Crim. Proc. Ann. art. 611, defendant’s alleged commission of the theft and venue in this parish were factual determinations properly made by the jury, and an appellate court could review only questions of law on appeal. State v. Womack, 283 So. 2d 708, 1973 La. LEXIS 6314 (Sept. 24, 1973).

• Jurisdiction & Venue

•• Jurisdiction. — State failed to prove venue or jurisdiction of the offense of unauthorized use of movables, where the deprivation of the victim’s currency was alleged to have occurred by defendant’s failure to disburse funds from a Texas bank. State v. Haik, 258 Ala. 779, 248 So. 2d 287, 1971 La. LEXIS 4379 (May 4, 1971).

The objection of a state senator to the venue or jurisdiction of the trial court where charges were brought alleging public contracts fraud was properly sustained; none of the elements of the alleged crime took place in the parish where the trial court was located. State v. Cleveland, 246 LA. 668, 166 So. 2d 267, 1964 La. LEXIS 2652 (July 1, 1964).

•• Venue. — Venue was proper in the parish where the murder victims’ mutilated bodies were found even though no evidence established where any element of the crimes had occurred, because otherwise, defendants would have escaped trial merely because they had had the mental acuity to conceal the place where any acts of the offense had occurred. State v. Anderson, 877 So. 2d 336, 2004 La. App. LEXIS 1784 (July 7, 2004).

La.Code Crim. Proc. Ann. art. 611 provides generally for venue in criminal cases by placing the burden on the state to prove venue by a preponderance of the evidence, it does not provide for the unique situation where the body of a person is found that is apparently the victim of a homicide in a particular parish, yet there is no evidence of where the offense occurred. State v. Anderson, 877 So. 2d 336, 2004 La. App. LEXIS 1784 (July 7, 2004).

Where defendant stole parts and uniforms from his employer in Calcasieu Parish, but received a cashier’s check on behalf of the employer in Lafourche Parish, venue was proper in Calcasieu, as the greatest effect of defenadnt’s crimes was in Calcasieu Parish where the employer’s place of business was located. State v. Hayes, 837 So. 2d 1195, 2003 La. LEXIS 115 (Jan. 28, 2003).

Court did not err in denying motion to quash charges of rape and aggravated crime against nature based on improper venue where evidence showed that an element of each offense was committed in parish where case was tried. State v. Hester, 746 So. 2d 95, 1999 La. App. LEXIS 2649 (Sept. 28, 1999), writ denied by La. 1999-3217, 760 So. 2d 342, 2000 La. LEXIS 1207 (La. Apr. 20, 2000).

Where a defendant was charged with aggravated kidnapping under La. Rev. Stat. Ann. § 14:44, venue was proper under La. Code Crim. Proc. Ann. arts. 611and 612 because at least one element of the crime was committed within the jurisdiction. State v. Overby, 714 So. 2d 28, 1998 La. App. LEXIS 736 (Apr. 8, 1998), writ denied by La. 2001-0179, 808 So. 2d 345, 2002 La. LEXIS 512 (La. Feb. 1, 2002).

Where defendant was sentenced as a habitual offender based on a predicate burglary conviction which may have been brought in the wrong court due to improper venue, remand was necessary because if venue was improper, then the conviction was invalid and could not be used as a predicate offense. State v. Brown, 626 So. 2d 851, 1993 La. App. LEXIS 3312 (Oct. 27, 1993), remanded by La. App. 26651, 651 So. 2d 929, 1995 La. App. LEXIS 400 (La.App. 2 Cir. Mar. 1, 1995).

Where the victim of harassing telephone calls resided within the parish where the case was tried and his address was introduced into evidence, the State satisfied its burden of proving that the case was tried in the parish where the offense was committed as required by La. Const. art. I, § 16 and La. Code Crim. Proc. Ann. art. 611. State v. Caracci, 573 So. 2d 1281, 1991 La. App. LEXIS 10 (Jan. 17, 1991).

Where defendant was charged with felony theft by misapproprating or taking long distance services from the City of Minden and Long Distance Savers of Shreveport (LDS) in violation of La. Rev. Stat. Ann. § 14:67, and admitted that he made most of the calls from his home in Webster Parish, this was sufficient to establish Webster Parish as the proper venue. State v. Byars, 550 So. 2d 876, 1989 La. App. LEXIS 1655 (Sept. 27, 1989).

Trial was required to take place in the parish in which the offense was committed, and any objection to improper venue under La. Code Crim. Proc. Ann. art 611 should have been raised by a motion to quash. State v. Nelson, 543 So. 2d 1058, 1989 La. App. LEXIS 768 (Apr. 27, 1989), writ of certiorari denied by 548 So. 2d 1229, 1989 La. LEXIS 2222 (La. 1989).

A defendant was properly convicted of theft of money in excess of $ 500 because venue was proper in any of the parishes where an element of a crime occurred. State v. Lee, 478 So. 2d 225, 1985 La. App. LEXIS 10109 (Nov. 7, 1985).

Trial court was permitted by former La. Rev. Stat. Ann. § 15:422 (now La. Code Crim. Proc. Ann. art. 201) to take judicial notice of the fact that geographical locations mentioned by witnesses were within the trial court’s parish for purposes of proving in accordance with La. Code Crim. Proc. Ann. art. 615 that the crime occurred within the trial court’s jurisdiction, as required by La. Code Crim. Proc. Ann. art. 611. State v. Hoofkin, 476 So. 2d 481, 1985 La. App. LEXIS 9961 (Oct. 8, 1985).

Although only $ 240 of the $ 590 involved in a scheme to defraud was paid to defendant in Orleans Parish, the entire scheme was chargeable in Orleans Parish as a theft of over $ 500; under La. Code Crim. Proc. Ann. art. 611, it made no difference that only $ 240 was paid to defendant in Orleans Parish. State v. Robinson, 468 So. 2d 633, 1985 La. App. LEXIS 9250 (Apr. 9, 1985).

Where a package that a defendant had brought to a forwarding company was opened by an employee of a delivery company at an airport to assure its compliance with French customs regulations, and cocaine was discovered leading to the defendant’s arrest for distribution of cocaine, La. Rev. Stat. Ann. § 40:967(A), a district court could reasonably have concluded that the delivery to and the presence of the cocaine in the parish where the airport was located constituted a continuing crime and, under La. Code Crim. Proc. Ann. art. 611, that parish had venue. State v. Gentry, 462 So. 2d 624, 1985 La. LEXIS 7822 (Jan. 14, 1985).

Although defendant’s trial did not occur in the parish where the victim’s body was found, venue was proper because the state submitted sufficient evidence that he was actually shot in the parish in which the trial took place. State v. Ring, 461 So. 2d 1162, 1984 La. App. LEXIS 10148 (Dec. 12, 1984), writ of certiorari denied by 465 So. 2d 732, 1985 La. LEXIS 8317 (La. 1985).

Defendant convicted of receiving stolen things was not entitled to reversal on the ground that venue was improper where the prosecution did not establish that the crime took place in East Baton Rouge Parish; sufficient evidence was presented to establish that the property was stolen from a residence in East Baton Rouge Parish. State v. Miles, 450 So. 2d 1067, 1984 La. App. LEXIS 8842 (May 30, 1984).

In the trial of two defendants for medicaid fraud, the State adequately proved that venue was proper in the East Carroll Parish pursuant to La. Code Crim. Proc. art. 611; most of the defendants’ fraudulent acts in supplying medicaid recipients with generic drugs while billing the medicaid program for the higher priced brand name drugs were committed at the defendants’ place of business in the parish. State v. McDermitt, 406 So. 2d 195, 1981 La. LEXIS 10917 (Nov. 16, 1981).

Defendant’s motion for a judgment of acquittal was properly denied after his conviction for cruelty to a juvenile where the State submitted evidence of proper venue as required by La. Const. art. I, § 16 and La. Code Crim. Proc. Ann. art. 611. State v. Skipper, 387 So. 2d 592, 1980 La. LEXIS 8345 (July 7, 1980).

School board candidates who challenged venue for criminal misdemeanor charges being brought against them in the state capital of East Baton Rouge were in error in claiming that was the improper venue where the Election Campaign Finance Disclosure Act, La. Rev. Stat. Ann. §§ 18:1481-1493, required candidates for public office to file certain reports or affidavits of campaign contributions and expenditures with certain designated authorities domiciled at the state capitol in East Baton Rouge Parish. State v. Breland, 368 So. 2d 1089, 1979 La. LEXIS 6106 (Mar. 5, 1979).

In defendant’s trial in Orleans Parish for forgery and theft, the trial court properly granted defendant’s motion to quash and dismiss the forgery counts for lack of venue but improperly granted the motion to quash and dismiss the theft count for lack of venue, where defendant obtained a cashier’s check from a bank in New Orleans, where the check was made payable to others, where defendant forged the payees’ names and deposited the check in his own account in a Baton Rouge bank, where there was no evidence that defendant forged the check in Orleans Parish, and where a substantial element of the theft offense occurred when, after endorsement and deposit in the Baton Rouge bank, the check was presented to the New Orleans bank for payment. State v. Frank, 355 So. 2d 912, 1978 La. LEXIS 7253 (Mar. 6, 1978).

Under La. Code Crim. Proc. Ann. art. 611, defendant’s alleged commission of the theft and venue in this parish were factual determinations properly made by the jury, and an appellate court could review only questions of law on appeal. State v. Womack, 283 So. 2d 708, 1973 La. LEXIS 6314 (Sept. 24, 1973).

State failed to prove venue or jurisdiction of the offense of unauthorized use of movables, where the deprivation of the victim’s currency was alleged to have occurred by defendant’s failure to disburse funds from a Texas bank. State v. Haik, 258 Ala. 779, 248 So. 2d 287, 1971 La. LEXIS 4379 (May 4, 1971).

The objection of a state senator to the venue or jurisdiction of the trial court where charges were brought alleging public contracts fraud was properly sustained; none of the elements of the alleged crime took place in the parish where the trial court was located. State v. Cleveland, 246 LA. 668, 166 So. 2d 267, 1964 La. LEXIS 2652 (July 1, 1964).

District court properly overruled defendant’s motion to change venue because the motion was untimely under former La. Rev. Stat. Ann. § 15:289 et seq. (now La. Code Crim. Proc. Ann. art. 611 et seq.) where defendant filed the motion approximately a month after the publicity giving rise to the motion occurred. State v. Morris, 245 LA. 175, 157 So. 2d 728, 1963 La. LEXIS 2657 (Nov. 12, 1963).

In payroll fraud case, the trial court had jurisdiction in the parish where an individual cashed checks paid for services not rendered or for service grossly inadequate for such compensation, because that location was where a substantial element of the crime had occurred. State v. Coon, 242 LA. 1019, 141 So. 2d 350, 1962 La. LEXIS 507 (Mar. 26, 1962).

Where defendant was indicted for public payroll fraud, under La. Rev. Stat. Ann. § 14:138, the receipt and cashing of his paychecks constituted a substantial element of the crime; thus, the parish in which defendant received and cashed his checks was a proper venue even where the checks were honored and paid by banks in other parishes. State v. Kimberlin, 242 LA. 1056, 141 So. 2d 363, 1962 La. LEXIS 508 (Mar. 26, 1962).

• Trials

•• Motions for Acquittal. — Defendant’s motion for a judgment of acquittal was properly denied after his conviction for cruelty to a juvenile where the State submitted evidence of proper venue as required by La. Const. art. I, § 16 and La. Code Crim. Proc. Ann. art. 611. State v. Skipper, 387 So. 2d 592, 1980 La. LEXIS 8345 (July 7, 1980).

• Appeals

•• Reviewability

••• General Overview. — Under La. Code Crim. Proc. Ann. art. 611, defendant’s alleged commission of the theft and venue in this parish were factual determinations properly made by the jury, and an appellate court could review only questions of law on appeal. State v. Womack, 283 So. 2d 708, 1973 La. LEXIS 6314 (Sept. 24, 1973).

EVIDENCE

• Judicial Notice. — Trial court was permitted by former La. Rev. Stat. Ann. § 15:422 (now La. Code Crim. Proc. Ann. art. 201) to take judicial notice of the fact that geographical locations mentioned by witnesses were within the trial court’s parish for purposes of proving in accordance with La. Code Crim. Proc. Ann. art. 615 that the crime occurred within the trial court’s jurisdiction, as required by La. Code Crim. Proc. Ann. art. 611. State v. Hoofkin, 476 So. 2d 481, 1985 La. App. LEXIS 9961 (Oct. 8, 1985).

• Procedural Considerations

•• Weight & Sufficiency. — Defendant convicted of receiving stolen things was not entitled to reversal on the ground that venue was improper where the prosecution did not establish that the crime took place in East Baton Rouge Parish; sufficient evidence was presented to establish that the property was stolen from a residence in East Baton Rouge Parish. State v. Miles, 450 So. 2d 1067, 1984 La. App. LEXIS 8842 (May 30, 1984).

• Testimony

•• Examination

••• General Overview. — Defendant’s claim that the State had asked leading questions to his co-offender under La. Code Evid. Ann. art. 611(C), which prevented him from receiving a fair trial, was found meritless on appeal because the majority of the questions at issue resulted in yes or no answers, and questions calling for yes or no answers did not constitute impermissible leading questions where the questions did not suggest the answer that the witness was expected to give. Furthermore, there was no indication that the questioning led the co-offender to acquiesce to any false suggestions or that he testified differently than he did when confessing to the police, and defense counsel had conducted very extensive and rigorous cross-examination of the co-offender. State v. Moore, 877 So. 2d 1027, 2004 La. App. LEXIS 1560 (June 23, 2004), writ denied by La. 2004-2316, 893 So. 2d 83, 2005 La. LEXIS 1233 (La. Feb. 4, 2005).

GOVERNMENTS

• State & Territorial Governments

•• Elections. — School board candidates who challenged venue for criminal misdemeanor charges being brought against them in the state capital of East Baton Rouge were in error in claiming that was the improper venue where the Election Campaign Finance Disclosure Act, La. Rev. Stat. Ann. §§ 18:1481-1493, required candidates for public office to file certain reports or affidavits of campaign contributions and expenditures with certain designated authorities domiciled at the state capitol in East Baton Rouge Parish. State v. Breland, 368 So. 2d 1089, 1979 La. LEXIS 6106 (Mar. 5, 1979).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — District Attorney’s Office of the 25th Judicial District and Plaquemines Parish Sheriff’s Office have no jurisdiction to investigate criminal violations or make arrests on Calendar Naval Station or at WGEP Lighthouse, because Federal Government exercise exclusive jurisdiction over them. However, both offices do exercise criminal jurisdiction over merchant vessel woored in the Mississippi River within the confines of Plaquemines Parish., OPINION No. 78-551, La. Atty. Gen. Op. No. 1978-551; 1978 La. AG LEXIS 548.

Numerous questions answered concerning R.S. 3:1621 et seq. dealing with venue, civil and criminal penalties and the authority of the Commissioner of Agriculture., OPINION NUMBER 83-165, La. Atty. Gen. Op. No. 1983-165; 1983 La. AG LEXIS 744.

A bookkeeper who prepares false sales tax returns in New Orleans and submits them to the Louisiana Department of Revenue and Taxation in Baton Rouge can be prosecuted under R.S. 47:1641, and venue would be proper in New Orleans., OPINION No. 85-422, La. Atty. Gen. Op. No. 1985-422; 1985 La. AG LEXIS 431.

Venue in criminal cases involving the collecting or withholding of taxes is proper in the parish where the offense has been committed. If the acts constituting the offense or elements of the offense have occurred in more than one parish, the offense is deemed to have been committed in any parish in which such act or element has occurred., OPINION NUMBER 88-117, La. Atty. Gen. Op. No. 1988-117; 1988 La. AG LEXIS 93.

Once a criminal prosecution is commenced in a city court with jurisdiction, the case may not be transferred to a district court with concurrent jurisdiction; however, subject to certain restrictions, a district court nonetheless hear the case, either in capacity as an appellate court, or upon the proper filin of a noe prosemi., Opinion No. 95-078, La. Atty. Gen. Op. No. 1995-078; 1995 La. AG LEXIS 64.

Exercising his authority as committing magistrate, a Justice of the Peace may issue an arrest warrant in accordance with CCP Art. 202 in an offense which occurred anywhere in the parish from which that Justice of the Peace is elected., OPINION NUMBER 98-419, La. Atty. Gen. Op. No. 1998-419; 1998 La. AG LEXIS 554.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Department: Recent Developments: Administrative Law to Taxation. 51 La. Bar Jnl. 34 (June/July, 2003).

Art. 612. Offenses on railway trains, vessels, aircraft, or other vehicles.

If an offense is committed on a train, vessel, aircraft, or other public or private vehicle while in transit in this state and the exact place of the offense in this state cannot be established, the offense is deemed to have been committed in any parish through or over which the train, vessel, aircraft, or other vehicle passed, and in which the crime could have been committed.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article retains the 1962 provisions of former R.S. 15:13(B), which were largely taken from the A.L.I. Code. The phrase “in this state” excludes the possibility that Louisiana would attempt to punish an offense which actually occurred wholly outside the state. If only one act of several constituting an offense occurred in Louisiana, Art. 611 comes into operation, because in that article the offense is deemed to take place where any act constituting a part of it takes place.

(b) The phrase “and the exact place of the offense in this state cannot be established” was added to the A.L.I. provisions because it is only under those conditions that there is a legitimate right to depart from the basic rule of Art. 611.

(c) There is a conflict of authority regarding the validity of statutes providing for the prosecution of offenses committed on board public conveyances in any county through which the conveyance passes, the weight of authority being that the statutes conflict with the constitutional right to a trial in the county where the offense is committed. 4 Wharton, Criminal Procedure,§511, p. 102 (Anderson ed. 1967). See also The Work of the Louisiana Supreme Court for the 1939-1940 Term—Criminal Law and Procedure, 3 La.L.Rev. 379 (1940). The subject is also discussed in 76 A.L.R. 1041 (1932).

In order to obviate any constitutional attacks on the provisions contained in this article, Const. Art. I,§9 was amended in 1962 to authorize the legislature to provide for venue when the exact place of the commission of the offense in this state cannot be established.

(d) As to crimes on vessels there is no conflict with federal jurisdiction since inland waters within the jurisdiction of the state are specifically excluded from federal jurisdiction. 18 U.S.C.§7. As to aircraft the statute also excludes from federal jurisdiction any air space within the jurisdiction of any state. 18 U.S.C.§7(5). It has been suggested, however, that the states have no jurisdiction over air space in excess of five hundred feet of altitude. See Knauth, Crime in the High Air-A Footnote to History, 25 Tul.L.Rev. 446 (1951). Cf. A.L.I. Model Penal Code,§1.03(4) (Tent. Draft No. 5, 1956), defining the word “state” as including “the land and water in respect to which this state has legislative jurisdiction and the air space above such land and water.” See also Sec. 7 of the A.L.I. Restatement of the Foreign Relations Law (Tent. Draft No. 2, 1958), providing that “Horizontally, the limits of air space of a state coincide with its land boundaries and the limits of its territorial sea. Vertically, no upper limit has yet been determined.”
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Kidnapping

•••• General Overview. — Where a defendant was charged with aggravated kidnapping under La. Rev. Stat. Ann. § 14:44, venue was proper under La. Code Crim. Proc. Ann. arts. 611and 612 because at least one element of the crime was committed within the jurisdiction. State v. Overby, 714 So. 2d 28, 1998 La. App. LEXIS 736 (Apr. 8, 1998), writ denied by La. 2001-0179, 808 So. 2d 345, 2002 La. LEXIS 512 (La. Feb. 1, 2002).

Art. 613. Jurisdiction of court where body of water is parish boundary.

When a river, bayou, lake, water course, or other body of water is the boundary of any parish, the jurisdiction of the court of such parish extends to the middle of such river, bayou, lake, water course, or other body of water.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article continues the rule of the source provision. The phrase “and said courts shall have cognizance of all crimes committed within such boundary” is omitted as unnecessary.

(b) This article is necessary since the territorial limits of each parish depend upon specific and in many cases very old legislation.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Scope of Protection. — Venue was proper in the parish where the murder victims’ mutilated bodies were found even though no evidence established where any element of the crimes had occurred, because otherwise, defendants would have escaped trial merely because they had had the mental acuity to conceal the place where any acts of the offense had occurred. State v. Anderson, 877 So. 2d 336, 2004 La. App. LEXIS 1784 (July 7, 2004).

EVIDENCE

• Testimony

•• Credibility

••• Impeachment

•••• Bad Character for Truthfulness

••••• Specific Instances. — The letters written by victims of an armed robbery to each other and offered into evidence by the defense were inadmissible because the witnesses directly admitted making the contradictory statements in the letters and remembered the making of the statement contradictory to his testimony. State v. Jackson, 248 LA. 919, 183 So. 2d 305, 1966 La. LEXIS 2423 (Feb. 23, 1966).

Art. 614. Venue where offense committed within one hundred feet of parish boundary.

An offense committed on the boundary line of two parishes or within one hundred feet thereof is deemed to have been committed in either parish.

COMMENTARY

Louisiana Official Revision Comments

1966. — This article conforms with the source provisions.

Art. 615. Improper venue; pleading.

Improper venue shall be raised in advance of trial by motion to quash, and shall be tried by the judge alone. Venue shall not be considered an essential element to be proven by the state at trial, rather it shall be a jurisdictional matter to be proven by the state by a preponderance of the evidence and decided by the court in advance of trial. (Acts 1988, No. 554, §1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is in accord with the following principles of constitutional law:

(1) A defendant has the right to have venue passed upon prior to trial since the constitutional guarantee is that he will not be tried in an improper venue; and when he thus raises the plea it is a question for the judge alone. State v. Hogan, 157 La. 287, 102 So. 403 (1924); State v. Smith, 194 La. 1015, 195 So. 523 (1940).

(2) If the issue is passed upon by the court prior to trial, the defendant may raise the question when the case is tried on the merits, and the state has the burden of proof as to this essential fact in the same way as it has as to all others. State v. Hart, 195 La. 184, 196 So. 62 (1940); State v. International Paper Co., 201 La. 870, 10 So.2d 685 (1943); State v. Paternostro, 224 La. 87, 68 So.2d 767 (1953). This is because the constitution requires that the trial, and not merely the conviction, shall take place where the offense was committed.

(b) This article codifies the existing constitutional rules in this area:

(1) It provides a mechanism, a motion to quash, for raising the issue of venue prior to trial. The time for filing a motion to quash is provided for in Title XV.

(2) It provides the method of trial of such a plea, i.e., by the judge alone.

(3) It preserves the right of the defendant to raise the issue on the trial.

(4) It places the burden of proof on the state.
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CRIMINAL LAW & PROCEDURE

• Pretrial Motions & Procedures

•• Dismissal. — Trial court did not err in denying defendants’ motions to quash charges of aggravated rape and aggravated crime against nature based on improper venue where the evidence established that an element of each offense was committed in the parish in which the cases were tried. State v. Hester, 746 So. 2d 95, 1999 La. App. LEXIS 2649 (Sept. 28, 1999), writ denied by La. 1999-3217, 760 So. 2d 342, 2000 La. LEXIS 1207 (La. Apr. 20, 2000).

• Jurisdiction & Venue

•• Venue. — Although defendant maintained that his conviction could not stand because of the inadequate proof of venue, a review of the record showed that defendant failed to file a motion to quash on the basis of improper venue; therefore, appellate review of the issue was precluded. State v. Pierre, 869 So. 2d 246, 2004 La. App. LEXIS 445 (Feb. 25, 2004).

Court did not err in denying motion to quash charges of rape and aggravated crime against nature based on improper venue where evidence showed that an element of each offense was committed in the parish where case was tried. State v. Hester, 746 So. 2d 95, 1999 La. App. LEXIS 2649 (Sept. 28, 1999), writ denied by La. 1999-3217, 760 So. 2d 342, 2000 La. LEXIS 1207 (La. Apr. 20, 2000).

Trial court erred in deferring its motion to quash based upon improper venue until the end of trial because the prosecution was required to prove prior to trial that the offense occurred within the court’s jurisdiction; where defense counsel consented to the court’s delay in ruling, however, the defendant was not prejudiced by the procedural error. State v. Banks, 694 So. 2d 401, 1997 La. App. LEXIS 565 (Jan. 15, 1997).

Defendant’s contention that the State failed to establish the parish of trial as the proper venue was not reviewed on appeal because defendant did not raise this issue by motion to quash prior to trial, and he could not raise the issue for the first time on appeal. State v. Fontenot, 664 So. 2d 523, 1995 La. App. LEXIS 2908 (Nov. 2, 1995), affirmed by La. 95-2920, 675 So. 2d 271, 1996 La. LEXIS 1418 (La. May 31, 1996).

Pursuant to La. Code Crim. Proc. Ann. art. 615, the evidence was sufficient to prove the venue was in Shreveport, Caddo Parish, Louisiana, by a preponderance of the evidence, and the State was not required to prove venue beyond a reasonable doubt. State v. Stokes, 639 So. 2d 395, 1994 La. App. LEXIS 1855 (June 22, 1994), writ denied by La. 94-1880, 644 So. 2d 387, 1994 La. LEXIS 2647 (La. Nov. 11, 1994).

Defendant waived his claim on appeal of improper venue, where defendant did not raise the motion prior to trial as required by La. Code Crim. Proc. Ann. art. 615. State v. Hess, 625 So. 2d 276, 1993 La. App. LEXIS 2901 (Sept. 30, 1993), writ of certiorari denied by 629 So. 2d 1182, 1993 La. LEXIS 3594 (La. 1993).

Sheriff’s testimony that an escaped inmate had been incarcerated in a particular parish was sufficient to prove venue in that parish beyond a reasonable doubt. State v. Johnston, 546 So. 2d 1231, 1989 La. App. LEXIS 1306 (June 20, 1989).

Pursuant to La. Code Crim. Proc. Ann. art. 615, a defendant’s challenge to venue is untimely where he fails to file a motion to quash the information for improper venue. State v. James, 545 So. 2d 560, 1989 La. App. LEXIS 839 (May 9, 1989), writ denied by 551 So. 2d 618, 1989 La. LEXIS 2698 (La. 1989).

Testimony by the prosecuting witness giving the name of the town where the offense took place was sufficient evidence from which a rational juror could reasonably have concluded, beyond a reasonable doubt, that the crime took place within venue of the trial court. State v. Presley, 499 So. 2d 465, 1986 La. App. LEXIS 8471 (Dec. 3, 1986).

Where a package that a defendant had brought to a forwarding company was opened by an employee of a delivery company at an airport to assure its compliance with French customs regulations, and cocaine was discovered leading to the defendant’s arrest for distribution of cocaine, La. Rev. Stat. Ann. § 40:967(A), a district court could reasonably have concluded that the delivery to and the presence of the cocaine in the parish where the airport was located constituted a continuing crime and, under La. Code Crim. Proc. Ann. art. 611, that parish had venue. State v. Gentry, 462 So. 2d 624, 1985 La. LEXIS 7822 (Jan. 14, 1985).

Although defendant’s trial did not occur in the parish where the victim’s body was found, venue was proper because the state submitted sufficient evidence that he was actually shot in the parish in which the trial took place. State v. Ring, 461 So. 2d 1162, 1984 La. App. LEXIS 10148 (Dec. 12, 1984), writ of certiorari denied by 465 So. 2d 732, 1985 La. LEXIS 8317 (La. 1985).

Although venue must be proved by the State, on a motion to quash during trial, the trial court is compelled to find venue proper, and allow the case to go to the finder of fact, if the trial court believes that the evidence established preponderantly that the crime took place within the trial court’s jurisdiction. State v. Frank, 355 So. 2d 912, 1978 La. LEXIS 7253 (Mar. 6, 1978).

• Appeals

•• Reviewability

••• Preservation for Review

•••• General Overview. — Defendant’s contention that the State failed to establish the parish of trial as the proper venue was not reviewed on appeal because defendant did not raise this issue by motion to quash prior to trial, and he could not raise the issue for the first time on appeal. State v. Fontenot, 664 So. 2d 523, 1995 La. App. LEXIS 2908 (Nov. 2, 1995), affirmed by La. 95-2920, 675 So. 2d 271, 1996 La. LEXIS 1418 (La. May 31, 1996).

Defendant waived his claim on appeal of improper venue, where defendant did not raise the motion prior to trial as required by La. Code Crim. Proc. Ann. art. 615. State v. Hess, 625 So. 2d 276, 1993 La. App. LEXIS 2901 (Sept. 30, 1993), writ of certiorari denied by 629 So. 2d 1182, 1993 La. LEXIS 3594 (La. 1993).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Once a criminal prosecution is commenced in a city court with jurisdiction, the case may not be transferred to a district court with concurrent jurisdiction; however, subject to certain restrictions, a district court nonetheless hear the case, either in capacity as an appellate court, or upon the proper filin of a noe prosemi., Opinion No. 95-078, La. Atty. Gen. Op. No. 1995-078; 1995 La. AG LEXIS 64.

 

TITLE 20. CHANGE OF VENUE

Article

621. Motion; form; time for filing.

622. Grounds for change of venue.

623. Change granted; transfer.

623.1. Capital cases; transfer of jury.

624. Grant of change of venue; procedure.

625. Transfer of defendant in custody.

626. Change of venue where defendant is on bail.

627. Appeals.

Art. 621. Motion; form; time for filing.

A motion for a change of venue may be filed by either the state or the defendant. It shall be filed in accordance with Article 521; or thereafter, in the discretion of the court, any time before the first witness is sworn at the trial of the merits. The motion shall be in writing, sworn to by mover or his counsel, and shall contain:

(1) Allegations of fact upon which the motion is based; and

(2) A statement that the motion is not made for the purpose of delay, but to obtain a fair and impartial trial.

A contradictory hearing shall be held upon the motion. (Amended by Acts 1970, No. 291, § 1; Acts 1978, No. 735, § 2.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is substantially similar to the source provision.

(b) Art. 291 of the 1928 Code of Criminal Procedure did not permit a change of venue prior to a plea of not guilty. Presumably the reason for such a rule is that the defendant has no interest in the fairness or impartiality of the proceeding until he decides to go on trial. For example, if he pleads guilty his only interest in the matter thereafter is the sentence. If he believes that the judge is biased against him relative to the matter of sentence he ought to be able to obtain a recusation. This does not appear to be a sufficient reason for so limiting the time for filing the application. Accordingly, this article effects a change in the law by permitting the application to be made at any time, provided it is made at least two days before the commencement of the trial.
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CRIMINAL LAW & PROCEDURE

• Jurisdiction & Venue

•• Venue. — A prosecutor could not dismiss the charges against defendant in the court where the cases had been transferred and recharge defendant by information in the transferring forum, thereby circumventing the change of venue originally granted to defendant. State v. Carlock, 345 So. 2d 892, 1977 La. LEXIS 5273 (May 3, 1977).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Numerous questions answered concerning R.S. 3:1621 et seq. dealing with venue, civil and criminal penalties and the authority of the Commissioner of Agriculture., OPINION NUMBER 83-165, La. Atty. Gen. Op. No. 1983-165; 1983 La. AG LEXIS 744.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1981-1982: A Symposium: Criminal Trial Procedure. 43 La. L. Rev. 375 (November, 1982).

Article: Criminal Trial Procedure. 44 La. L. Rev. 301 (November, 1983).

Art. 622. Grounds for change of venue.

A change of venue shall be granted when the applicant proves that by reason of prejudice existing in the public mind or because of undue influence, or that for any other reason, a fair and impartial trial cannot be obtained in the parish where the prosecution is pending.

In deciding whether to grant a change of venue the court shall consider whether the prejudice, the influence, or the other reasons are such that they will affect the answers of jurors on the voir dire examination or the testimony of witnesses at the trial.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Although all American jurisdictions contain change of venue statutes, the tests provided are in most cases not as strongly worded as in this article, which is taken in part from Art. 292 of the 1928 Louisiana Code of Criminal Procedure.

(b) A careful search of all cases reported on the appellate level on the subject of change of venue in Louisiana did not reveal a single instance in which a new trial was granted on the ground that the lower court had improperly refused an application for a change of venue. This is not unique to Louisiana. See Bailey and Golding, Remedies for Prejudicial Publicity—Change of Venue and Continuation in Federal Criminal Procedure, 18 Fed.B.J. 56 (1958). This results from the fact, no doubt, that the test for a change of venue, as interpreted by the jurisprudence, is much weaker than was intended by the express language used in former R.S. 15:292. In State v. Scott, 237 La. 71, 85, 110 So.2d 530, 535 (1959), the court stated the test to be as follows:

“The test is whether there can be secured with reasonable certainty from the citizens of the parish a jury whose members will be able to try the case on the law and the evidence, uninfluenced by what they may have heard of the matter and who will give the accused the full benefit of any reasonable doubt arising either from the evidence or the lack of it.”

See also State v. Faciane, 233 La. 1028, 99 So.2d 333 (1958), and cases cited therein.

The difficulty with the test in the Scott case is that it confuses the grounds for challenges for cause with grounds for change of venue. In effect the test is nothing more than valid grounds for challenges for cause. This leads to the conclusion that if the defendant cannot successfully challenge for cause he has no grounds for a change of venue; and furthermore, that if he does challenge for cause and the objectionable jurors are thus removed he has no grounds for change of venue. Logically, therefore, change of venue did not exist as a concept separate from challenge for cause. It may be noted, however, that other states having statutory language similar to that of Louisiana have also refused changes of venue, reasoning that it was possible ultimately to empanel a jury, each member of which was not subject individually to the charge of unfairness or partiality so as to subject them to a challenge for cause. See People v. Mendes, 35 Cal.2d 537, 219 P.2d 1 (1950); Powell v. State, 131 Fla. 254, 175 So. 213 (1937); People v. Sleezer, 9 Ill.2d 57, 136 N.E.2d 808 (1956).

The foregoing suggests that the emasculated change of venue test as announced by the supreme court has no value. It is thus clear that the change of venue concept must be one which overrides the challenge for cause concept and is to be superimposed upon the entire proceeding. A change of venue ought to be available even though, individually, each juror is not susceptible to a valid challenge for cause, if the defendant can show that overriding all of these things and superimposed upon all of them he still cannot get a fair trial. The change of venue concept should operate where the state of the public mind against the defendant is such that jurors will not completely answer honestly upon their voir dire, or witnesses will be so affected by the public atmosphere that they will not testify freely and frankly.

It is the purpose of the second paragraph of this article to effect such a policy and to overcome the jurisprudence in the cases cited above.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Domestic Offenses

•••• General Overview. — In the trial of a defendant for aggravated rape, the denial of the defendant’s motion for a a change of venue under La. Code Crim. Proc. art. 622 was not in error where the record was void of any attempt to prove that the public mind was so against the defendant that a change of venue was warranted. State v. Long, 590 So. 2d 694, 1991 La. App. LEXIS 2978 (Nov. 13, 1991).

••• Robbery

•••• General Overview. — In a prosecution for armed robbery, where defendant did not provide a sufficient indication of the impact of the media coverage of defendant’s involvement in a murder on the public mind to sustain defendant’s burden of proof, the denial of the motion for a change of venue was not an abuse of discretion. State v. Rudolph, 332 So. 2d 806, 1976 La. LEXIS 3941 (May 17, 1976), writ of certiorari denied by 429 U.S. 982, 97 S. Ct. 496, 50 L. Ed. 2d 591, 1976 U.S. LEXIS 3713 (1976).

•• Homicide

••• Murder

•••• General Overview. — In a case in which a defendant was convicted of murder while committing or attempting to commit armed robbery, La. Rev. Stat. Ann. § 14:30(2) and sentenced to death, his motion for change of venue was properly denied; that the publicity in the case was no greater than in other cases of a similar nature and the defendant had not borne his burden of proving a sound reason for a change of venue as required by La. Code Crim. Proc. Ann. art. 622. State v. Foy, 278 So. 2d 38, 1973 La. LEXIS 5709 (May 7, 1973).

• Pretrial Motions & Procedures

•• Transfer. — Defendant’s conviction for aggravated kidnapping and life sentence was proper where defendant’s own statement, corroborated by other evidence, supplied proof of the elements necessary to convict; further, the denial of his motion to change venue was proper under La. Code Crim. Proc. Ann. art. 622 because there was no evidence presented to show that the pretrial publicity was particularly inflammatory in nature or that the government officials had taken any action to gain an advantage through the media. State v. George, 855 So. 2d 861, 2003 La. App. LEXIS 2503 (Sept. 24, 2003).

Under La. Code Crim. Proc. Ann. art. 622, it was not error for the trial court to deny the defense motion to change venue after two jury venirepersons had been stricken because, even though a great majority of the venire had been exposed to some kind of publicity surrounding the case, no direct evidence was admitted to the court to demonstrate any prejudicial or inflammatory effect on the venire. State v. Frank, 803 So. 2d 1, 2001 La. LEXIS 118 (Jan. 17, 2001).

Although there were numerous newspaper articles and substantial new coverage of the murder of the victim, the majority of the accounts were factual, spanned a four-year period, and stopped months before defendant’s trial; therefore, defendant was unable to prove that there was a strong public reaction to the crime to support his motion for a change of venue under La. Code Crim. Proc. Ann. art. 622. State v. McCullough, 774 So. 2d 1105, 2000 La. App. LEXIS 3324 (Dec. 6, 2000), writ denied by La. 2001-0533, 806 So. 2d 669, 2002 La. LEXIS 284 (La. Jan. 25, 2002).

Trial court found that the pretrial publicity had not so permeated the parish so that an unbiased jury could not be selected, and properly denied defendant’s motion for a change of venue under La. Code Crim. Proc. Ann. art. 622. State v. Daniels, 628 So. 2d 63, 1993 La. App. LEXIS 3191 (Oct. 15, 1993), writ denied by La. 93-1661, 646 So. 2d 397, 1994 La. LEXIS 2819 (La. Nov. 29, 1994).

Where, in more than one year prior to defendant’s trial, the two town newspapers published nine brief, factual, and objective articles reporting on the murder for which he was tried, the investigation of the murder, defendant’s arrest, the charges against defendant and related matters, and the trial judge, district attorney, and defense counsel conducted a thorough voir dire in which each prospective juror was asked about his knowledge of the case from newspaper accounts or radio broadcasts, and the trial judge excused for cause all prospective jurors who stated that they could not make an unbiased judgment, the defendant did not carry his burden of proving that he was entitled to a change of venue under La. Code Crim. Proc. Ann art. 622, and the trial court did not abuse its sound discretion in denying defendant’s motion for a change of venue. State v. Savage, 575 So. 2d 478, 1991 La. App. LEXIS 220 (Feb. 6, 1991), writ of certiorari denied by 586 So. 2d 556, 1991 La. LEXIS 2787 (La. 1991).

Trial court did not err in denying defendant’s motion for a change of venue where the media coverage was neither so extensive nor so inflammatory that it entitled defendant to a change of venue and where a review of potential jurors’ responses on voir dire did not reveal a prejudice existing in the public mind that denied defendant a fair and impartial trial. State v. Thompson, 516 So. 2d 349, 1987 La. LEXIS 10690 (Nov. 30, 1987), writ of certiorari denied by 488 U.S. 871, 109 S. Ct. 180, 102 L. Ed. 2d 149, 1988 U.S. LEXIS 3575, 57 U.S.L.W. 3235 (1988), remanded by La. 92-3184, 642 So. 2d 1303, 1994 La. LEXIS 2203 (La. Sept. 23, 1994).

Defendant did not meet his burden of proving that there existed such prejudice in the collective mind of the community that a fair trial was impossible; moreover, as a cautionary measure, the trial judge had the voir dire of prospective jurors conducted in panels of six or fewer so as to carefully screen for prejudicial exposure to publicity surrounding the case. State v. Comeaux, 514 So. 2d 84, 1987 La. LEXIS 9851 (Sept. 9, 1987).

Burden of proof is on defendant to show that such prejudice exists in the collective mind of the community that a fair trial is impossible; under La. Code Crim. Proc. Ann. art. 622, defendant must prove more than mere public knowledge of facts surrounding the offense to be entitled to have his trial moved to another parish. State v. Comeaux, 514 So. 2d 84, 1987 La. LEXIS 9851 (Sept. 9, 1987).

Under La. Code Crim. Proc. Ann. 622, relevant factors to be considered in change of venue requests in criminal cases are: (1) the nature of pretrial publicity and the particular degree to which it has circulated in the community, (2) the connection of government officials with the release of the publicity, (3) the length of time between the dissemination of the publicity and the trial, (4) the severity and notoriety of the offense, (5) the area from which the jury is to be drawn, (6) other events occurring in the community which either affect or reflect the attitude of the community or individual jurors toward the defendant, and (7) any factors likely to affect the candor and veracity of the prospective jurors on voir dire. State v. Deboue, 496 So. 2d 394, 1986 La. App. LEXIS 7734 (Oct. 9, 1986), writ of certiorari denied by 501 So. 2d 229, 1987 La. LEXIS 8478 (La. 1987).

Trial court properly rejected defendant’s request for a change in venue pursuant to La. Code Crim. Proc. Ann. art. 622 where defendant failed to prove that media coverage was extensive or inflammatory and that it influenced the jurors. State v. Bell, 477 So. 2d 759, 1985 La. App. LEXIS 9929 (Oct. 8, 1985), writ of certiorari denied by 481 So. 2d 629, 1986 La. LEXIS 5662 (La. 1986).

Under La. Code Crim. Proc. Ann. art. 622, defendant’s request for a transfer of venue, based on his claim that the public was prejudiced against his family because of his brothers’ convictions for the murders of prominent citizens, was properly denied because there was no evidence of the prejudice and very little pretrial publicity. State v. Huntley, 474 So. 2d 42, 1985 La. App. LEXIS 8689 (Aug. 12, 1985).

Trial court properly denied defendant’s motion for a change in venue pursuant to La. Code Crim. Proc. Ann. art. 622 because the publicity of the case was not of such a character that a juror exposed to it should have been presumed prejudiced regardless of whether after rigorous investigation he indicated that he could remain impartial. State v. Wilson, 467 So. 2d 503, 1985 La. LEXIS 8035 (Feb. 26, 1985), writ of certiorari denied by 474 U.S. 911, 106 S. Ct. 281, 88 L. Ed. 2d 246, 1985 U.S. LEXIS 5002 (1985).

Where newspaper articles on a murder case never reached the front page, the television and newspaper coverage contained no editorializing, the coverage was aimed at reporting the facts, and law enforcement did nothing to call particular attention to the case, defendant failed to carry his burden of demonstrating that prejudice existed in the collective mind of the community so that a fair trial was impossible. State v. Shank, 448 So. 2d 654, 1984 La. LEXIS 8353 (Feb. 27, 1984).

Record did not justify a presumption that the defendant could not obtain a fair trial because of a trial atmosphere utterly corrupted by press coverage; the only publicity submitted to the court was the texts of six newspaper articles and one radio broadcast. The newspaper articles were all straightforward stories which simply reported the commencement of defendant’s retrial and her unsuccessful attempt to obtain a continuance; the radio broadcast, which was aired the morning the jury selection began, simply stated that her murder retrial was scheduled to begin that day in district court. State v. Morris, 429 So. 2d 111, 1983 La. LEXIS 9890 (Feb. 23, 1983).

Trial court did not abuse its discretion in denying defendant’s motion for a change of venue in his trial on charges of simple escape; although the escape and apprehension were reported in television and radio newscasts and in newspapers, there was no unusual amount of publicity and the connection of government officials with the release of publicity was routine and minimal. State v. Baldwin, 388 So. 2d 679, 1980 La. LEXIS 8482 (Sept. 3, 1980).

Under La. Code Crim. Proc. Ann. art. 622, in a motion for change of venue, defendant had the burden of showing that he could not obtain a fair trial in the parish where the prosecution was pending, and there must be proof of such prejudice in the public mind that a fair and impartial trial could not be obtained in the parish; in a first degree murder prosecution, there was no convincing indication that the news coverage created an atmosphere of prejudice against defendant. State v. Smith, 340 So. 2d 222, 1976 La. LEXIS 5279 (Oct. 14, 1976).

Trial court did not err in denying defendant’s motion for a change of venue because the extensive publicity surrounding the case and the large bail set at the time of defendant’s arrest were not shown to have affected his right to obtain a fair and impartial hearing at a later date; moreover, defendant was not denied the right to present any evidence on the issue. State v. Butler, 322 So. 2d 189, 1975 La. LEXIS 4107 (Nov. 3, 1975).

Reversible error occurred when a district court judge denied a motion for change of venue after questioning of 57 potential jurors, despite a prior agreement to allow the defense to present evidence on pretrial publicity. State v. Bell, 315 So. 2d 307, 1975 La. LEXIS 4518 (Apr. 25, 1975).

In a case in which a defendant was convicted of murder while committing or attempting to commit armed robbery, La. Rev. Stat. Ann. § 14:30(2) and sentenced to death, his motion for change of venue was properly denied; that the publicity in the case was no greater than in other cases of a similar nature and the defendant had not borne his burden of proving a sound reason for a change of venue as required by La. Code Crim. Proc. Ann. art. 622. State v. Foy, 278 So. 2d 38, 1973 La. LEXIS 5709 (May 7, 1973).

Supreme court affirmed defendant’s conviction of murder and death sentence; a second change of venue under La. Code Crim. Proc. Ann. art. 622 was not warranted as defendant did not show he was prejudiced in present parish. State v. Washington, 256 LA. 233, 236 So. 2d 23, 1970 La. LEXIS 3774 (May 4, 1970).

• Juries & Jurors

•• Challenges to Jury Venire

••• Bias & Prejudice

•••• General Overview. — In the trial of a defendant for aggravated rape, the denial of the defendant’s motion for a a change of venue under La. Code Crim. Proc. art. 622 was not in error where the record was void of any attempt to prove that the public mind was so against the defendant that a change of venue was warranted. State v. Long, 590 So. 2d 694, 1991 La. App. LEXIS 2978 (Nov. 13, 1991).

Defendant did not show he was entitled to a change of venue after a thorough voir dire demonstrated the jurors could try him solely from the evidence adduced at trial. State v. Balfa, 485 So. 2d 264, 1986 La. App. LEXIS 6301 (Mar. 5, 1986), writ of certiorari denied by 490 So. 2d 277, 1986 La. LEXIS 6750 (La. 1986).

Defendant did not meet his burden to prove that a change of venue was warranted in his trial for murder, even where the victim was a police officer, because only one of the witnesses defendant produced stated that he could not render a verdict because of the publicity and the publicity had subsided in the 11 months that elapsed between the date the crime was committed and the date of defendant’s murder trial. State v. Poland, 255 LA. 746, 232 So. 2d 499, 1970 La. LEXIS 3906 (Feb. 23, 1970), vacated by 408 U.S. 936, 92 S. Ct. 2862, 33 L. Ed. 2d 754, 1972 U.S. LEXIS 1909 (1972).

••• Pretrial Publicity

•••• General Overview. — Under La. Code Crim. Proc. Ann. art. 622, it was not error for the trial court to deny the defense motion to change venue after two jury venirepersons had been stricken because, even though a great majority of the venire had been exposed to some kind of publicity surrounding the case, no direct evidence was admitted to the court to demonstrate any prejudicial or inflammatory effect on the venire. State v. Frank, 803 So. 2d 1, 2001 La. LEXIS 118 (Jan. 17, 2001).

Trial court found that the pretrial publicity had not so permeated the parish so that an unbiased jury could not be selected, and properly denied defendant’s motion for a change of venue under La. Code Crim. Proc. Ann. art. 622. State v. Daniels, 628 So. 2d 63, 1993 La. App. LEXIS 3191 (Oct. 15, 1993), writ denied by La. 93-1661, 646 So. 2d 397, 1994 La. LEXIS 2819 (La. Nov. 29, 1994).

Mere showing of publicity without a showing that, as a result, the defendant could not get a fair and impartial jury trial, was insufficient to support his change of venue motion. State v. Bennett, 527 So. 2d 1126, 1988 La. App. LEXIS 1590 (June 21, 1988).

Trial court did not err in denying defendant’s motion for a change of venue where the media coverage was neither so extensive nor so inflammatory that it entitled defendant to a change of venue and where a review of potential jurors’ responses on voir dire did not reveal a prejudice existing in the public mind that denied defendant a fair and impartial trial. State v. Thompson, 516 So. 2d 349, 1987 La. LEXIS 10690 (Nov. 30, 1987), writ of certiorari denied by 488 U.S. 871, 109 S. Ct. 180, 102 L. Ed. 2d 149, 1988 U.S. LEXIS 3575, 57 U.S.L.W. 3235 (1988), remanded by La. 92-3184, 642 So. 2d 1303, 1994 La. LEXIS 2203 (La. Sept. 23, 1994).

Trial court properly denied a defendant’s motions for change of venue under La. Code Crim. Proc. Ann. art. 622 in a trial for first degree murder because although the news coverage of the case was extensive and graphic, the possible effects of inflammatory pretrial publicity did not materialize during the voir dire examination of potential jurors. State v. Prestridge, 507 So. 2d 1271, 1987 La. App. LEXIS 9561 (May 13, 1987), writ of certiorari denied by 512 So. 2d 439, 1987 La. LEXIS 9922 (La. 1987).

Record did not justify a presumption that the defendant could not obtain a fair trial because of a trial atmosphere utterly corrupted by press coverage; the only publicity submitted to the court was the texts of six newspaper articles and one radio broadcast. The newspaper articles were all straightforward stories which simply reported the commencement of defendant’s retrial and her unsuccessful attempt to obtain a continuance; the radio broadcast, which was aired the morning the jury selection began, simply stated that her murder retrial was scheduled to begin that day in district court. State v. Morris, 429 So. 2d 111, 1983 La. LEXIS 9890 (Feb. 23, 1983).

•• Voir Dire

••• General Overview. — Trial judge did not abuse his discretion in denying the change of venue motion where the court’s review of the voir dire did not reveal any prospective or selected juror influence, one way or the other, by newspaper accounts of the murder. State v. Walker, 650 So. 2d 363, 1995 La. App. LEXIS 215 (Jan. 31, 1995), writ of certiorari denied by La. 95-0545, 656 So. 2d 1013, 1995 La. LEXIS 1662 (La. June 23, 1995), writ denied by La. 95-1696, 687 So. 2d 388, 1997 La. LEXIS 266 (La. Jan. 29, 1997), remanded by La. 04-0714, 920 So. 2d 213, 2006 La. LEXIS 258 (La. Jan. 27, 2006).

• Jurisdiction & Venue

•• Venue. — Defendant’s conviction for aggravated kidnapping and life sentence was proper where defendant’s own statement, corroborated by other evidence, supplied proof of the elements necessary to convict; further, the denial of his motion to change venue was proper under La. Code Crim. Proc. Ann. art. 622 because there was no evidence presented to show that the pretrial publicity was particularly inflammatory in nature or that the government officials had taken any action to gain an advantage through the media. State v. George, 855 So. 2d 861, 2003 La. App. LEXIS 2503 (Sept. 24, 2003).

Under La. Code Crim. Proc. Ann. art. 622, it was not error for the trial court to deny the defense motion to change venue after two jury venirepersons had been stricken because, even though a great majority of the venire had been exposed to some kind of publicity surrounding the case, no direct evidence was admitted to the court to demonstrate any prejudicial or inflammatory effect on the venire. State v. Frank, 803 So. 2d 1, 2001 La. LEXIS 118 (Jan. 17, 2001).

Although there were numerous newspaper articles and substantial new coverage of the murder of the victim, the majority of the accounts were factual, spanned a four-year period, and stopped months before defendant’s trial; therefore, defendant was unable to prove that there was a strong public reaction to the crime to support his motion for a change of venue under La. Code Crim. Proc. Ann. art. 622. State v. McCullough, 774 So. 2d 1105, 2000 La. App. LEXIS 3324 (Dec. 6, 2000), writ denied by La. 2001-0533, 806 So. 2d 669, 2002 La. LEXIS 284 (La. Jan. 25, 2002).

In an armed robbery and murder case, defendant’s right to an impartial and fair trial under La. Const. art. I, § 16 was not violated and his motion for a change of venue under La. Code Crim. Proc. art. 622 was properly denied; the mere fact that persons had knowledge of the offenses was not sufficient to establish the need for a change of venue. Moreover, more than a year had elapsed between the initial publicity and the trial, most panel members had little or no knowledge of the offenses, the jury pool was drawn from a large, primarily metropolitan area, and there were no outside influences or community interests that affected the jurors’ attitudes toward defendant. State v. Morris, 770 So. 2d 908, 2000 La. App. LEXIS 2923 (Nov. 3, 2000), writ denied by La. 2000-3293, 799 So. 2d 496, 2001 La. LEXIS 3996 (La. Oct. 12, 2001), writ of certiorari denied by 535 U.S. 934, 122 S. Ct. 1311, 152 L. Ed. 2d 220, 2002 U.S. LEXIS 1637, 70 U.S.L.W. 3577 (2002).

In deciding whether to grant a change of venue under La. Code Crim. Proc. Ann. art. 622, the court shall consider whether the prejudice, the influence, or the other reasons are such that they will affect the answers of jurors on the voir dire examination or the testimony of witnesses at the trial. State v. Hoffman, 768 So. 2d 542, 2000 La. LEXIS 977 (Apr. 11, 2000), writ of certiorari denied by 531 U.S. 946, 121 S. Ct. 345, 148 L. Ed. 2d 277, 2000 U.S. LEXIS 6945, 69 U.S.L.W. 3268 (2000).

Defendant’s conviction and sentence for second degree murder was proper because the media coverage was neither so extensive nor so inflammatory as to entitle defendant to a change of venue, pursuant to La. Code Crim. Proc. art. 622. State v. Hundley, 760 So. 2d 417, 2000 La. App. LEXIS 653 (Mar. 22, 2000).

A motion for a change of venue was found to have been properly denied in a first-degree murder trial because a review of the prospective juror’s responses did not reveal a prejudice existing in the minds of the community from which the venire was selected to support a conclusion that defendant was denied a fair and impartial trial. State v. Connolly, 700 So. 2d 810, 1997 La. LEXIS 1959 (July 1, 1997), remanded by La. 06-0540, 930 So. 2d 951, 2006 La. LEXIS 1647 (La. June 2, 2006).

Defendant was not entitled to a change in venue under La. Code Crim. Proc. Ann. art. 622 where defendant failed to meet his burden of showing that an impartial trial was impossible. State v. Berry, 684 So. 2d 439, 1996 La. App. LEXIS 2689 (Nov. 8, 1996), writ denied by La. 97-0278, 703 So. 2d 603, 1997 La. LEXIS 3191 (La. Oct. 10, 1997).

Where defendant was convicted of second degree murder, the conviction was proper; defendant’s request for a change of venue was properly denied as there was not a sufficient showing of prejudice against defendant or any reason that he could not receive a fair and impartial trial in the parish. State v. Walker, 681 So. 2d 1023, 1996 La. App. LEXIS 2236 (Oct. 4, 1996).

A trial court was not found to have erred in denying a criminal defendant’s motion for a change of venue under La. Code Crim. Proc. Ann. art. 622 because any prejudice which resulted from the publicity in the case was not such that a fair and impartial trial could not be obtained. State v. Pittman, 683 So. 2d 748, 1996 La. App. LEXIS 2263 (Oct. 1, 1996).

A defendant convicted of second-degree murder was not denied a fair and impartial trial based on the trial court’s denial of her motion for a change of venue under La. Code Crim. Proc. Ann. art. 622; because the record of the voir dire revealed that the qualifications possessed by each juror selected in the case met or exceeded the minimum requirement that the juror could lay aside his impression or opinion and render a verdict based on the evidence presented in court. State v. Clark, 670 So. 2d 624, 1996 La. App. LEXIS 692 (Mar. 6, 1996), writ of certiorari denied by La. 96-0861, 679 So. 2d 431, 1996 La. LEXIS 2486 (La. Sept. 20, 1996).

Trial judge did not abuse his discretion in denying the change of venue motion where the court’s review of the voir dire did not reveal any prospective or selected juror influence, one way or the other, by newspaper accounts of the murder. State v. Walker, 650 So. 2d 363, 1995 La. App. LEXIS 215 (Jan. 31, 1995), writ of certiorari denied by La. 95-0545, 656 So. 2d 1013, 1995 La. LEXIS 1662 (La. June 23, 1995), writ denied by La. 95-1696, 687 So. 2d 388, 1997 La. LEXIS 266 (La. Jan. 29, 1997), remanded by La. 04-0714, 920 So. 2d 213, 2006 La. LEXIS 258 (La. Jan. 27, 2006).

In the trial of a defendant for aggravated rape, the denial of the defendant’s motion for a a change of venue under La. Code Crim. Proc. art. 622 was not in error where the record was void of any attempt to prove that the public mind was so against the defendant that a change of venue was warranted. State v. Long, 590 So. 2d 694, 1991 La. App. LEXIS 2978 (Nov. 13, 1991).

Defendant failed to prove that community prejudice precluded his obtaining a fair trial and dictated a change in venue, pursuant to La. Code Crim. Proc. Ann. art. 622, to a parish farther away from the media because he was allowed to eliminate any prospective jurors who seemed to possess too much familiarity with the case and venue had already been removed to a venue in which the publicity was less pervasive, was factual in nature, or relatively nonprejudicial. State v. Moseley, 587 So. 2d 46, 1991 La. App. LEXIS 2291 (Aug. 21, 1991), writ of certiorari denied by 589 So. 2d 1066, 1991 La. LEXIS 3264 (La. 1991).

Where, in more than one year prior to defendant’s trial, the two town newspapers published nine brief, factual, and objective articles reporting on the murder for which he was tried, the investigation of the murder, defendant’s arrest, the charges against defendant and related matters, and the trial judge, district attorney, and defense counsel conducted a thorough voir dire in which each prospective juror was asked about his knowledge of the case from newspaper accounts or radio broadcasts, and the trial judge excused for cause all prospective jurors who stated that they could not make an unbiased judgment, the defendant did not carry his burden of proving that he was entitled to a change of venue under La. Code Crim. Proc. Ann art. 622, and the trial court did not abuse its sound discretion in denying defendant’s motion for a change of venue. State v. Savage, 575 So. 2d 478, 1991 La. App. LEXIS 220 (Feb. 6, 1991), writ of certiorari denied by 586 So. 2d 556, 1991 La. LEXIS 2787 (La. 1991).

Because the pre-trial publicity of the aggravated rape of the victim and subsequent arrest of defendant extended beyond the Parish, and because there was no indication that the prospective jurors were influenced by the publicity, defendant failed to establish the need for a change of venue under La. Code Crim. Proc. Ann. art. 622. State v. McGraw, 564 So. 2d 727, 1990 La. App. LEXIS 1606 (June 20, 1990), writ of certiorari denied by 567 So. 2d 1126, 1990 La. LEXIS 2443 (La. 1990).

In a rural county, a husband accused of murdering his wife was not entitled to a change of venue based upon polls that determined that about half of local citizens polled had heard about the case because 35 percent of the positive responders stated that they could put aside whatever knowledge they had and render a fair verdict. State v. Sheehan, 558 So. 2d 758, 1990 La. App. LEXIS 548 (Mar. 14, 1990), writ of certiorari denied by 566 So. 2d 394, 1990 La. LEXIS 2142 (La. 1990).

In a aggravated rape case, the defendant was not entitled to a change of venue pursuant to La. Code Crim. Proc. Ann. art. 622, where there was a virtual lack of knowledge of or interest in the case by members of the community. State v. Brown, 550 So. 2d 922, 1989 La. App. LEXIS 1644 (Sept. 27, 1989), writ of certiorari denied by 556 So. 2d 1259, 1990 La. LEXIS 198 (La. 1990).

Defendant was not entitled to a change of venue under La. Code Crim. Proc. Ann. art. 622, because defendant did not show that pretrial publicity created prejudice in the public mind or deny defendant a fair and impartial trial. State v. Hall, 549 So. 2d 373, 1989 La. App. LEXIS 1534 (Aug. 23, 1989), writ of certiorari denied by 556 So. 2d 1259, 1990 La. LEXIS 196 (La. 1990).

Threat made by an assistant district attorney that he would put a defendant’s wife in jail if she did not get a job to comply with the terms of a plea agreement was not the type of threat contemplated by a motion to change venue. State v. Johnston, 546 So. 2d 1231, 1989 La. App. LEXIS 1306 (June 20, 1989).

Trial court did not err in denying defendant’s motion for a change of venue where the media coverage was neither so extensive nor so inflammatory that it entitled defendant to a change of venue and where a review of potential jurors’ responses on voir dire did not reveal a prejudice existing in the public mind that denied defendant a fair and impartial trial. State v. Thompson, 516 So. 2d 349, 1987 La. LEXIS 10690 (Nov. 30, 1987), writ of certiorari denied by 488 U.S. 871, 109 S. Ct. 180, 102 L. Ed. 2d 149, 1988 U.S. LEXIS 3575, 57 U.S.L.W. 3235 (1988), remanded by La. 92-3184, 642 So. 2d 1303, 1994 La. LEXIS 2203 (La. Sept. 23, 1994).

A denial of a motion for a change of venue in a first-degree murder trial was proper where the defendant failed to prove that a fair and impartial trial could not be had in the county where the prosecution was pending. State v. Walters, 514 So. 2d 257, 1987 La. App. LEXIS 10458 (Oct. 14, 1987), writ of certiorari denied by 523 So. 2d 811, 1988 La. LEXIS 440 (La. 1988).

Defendant did not meet his burden of proving that there existed such prejudice in the collective mind of the community that a fair trial was impossible; moreover, as a cautionary measure, the trial judge had the voir dire of prospective jurors conducted in panels of six or fewer so as to carefully screen for prejudicial exposure to publicity surrounding the case. State v. Comeaux, 514 So. 2d 84, 1987 La. LEXIS 9851 (Sept. 9, 1987).

Trial judge did not abuse his discretion in denying a defendant’s motions for a change of venue pursuant to La. Code Crim. Proc. Ann. art. 622 in view of the potential jurors’ answers on voir dire that they could be fair and impartial, and defendant failed to demonstrate any actual prejudice, influence, or other reasons to justify the change of venue. State v. Balfa, 506 So. 2d 1369, 1987 La. App. LEXIS 9560 (May 13, 1987), writ of certiorari denied by 512 So. 2d 436, 1987 La. LEXIS 9954 (La. 1987).

Trial court properly denied a defendant’s motions for change of venue under La. Code Crim. Proc. Ann. art. 622 in a trial for first degree murder because although the news coverage of the case was extensive and graphic, the possible effects of inflammatory pretrial publicity did not materialize during the voir dire examination of potential jurors. State v. Prestridge, 507 So. 2d 1271, 1987 La. App. LEXIS 9561 (May 13, 1987), writ of certiorari denied by 512 So. 2d 439, 1987 La. LEXIS 9922 (La. 1987).

Where the jury was questioned about it ability to be fair and about another local, celebrated molestation case, there was no error in the district court’s denial of the defendant’s motion for a change of venue in accordance with La. Code Crim. Proc. Ann. art. 622 and his conviction was proper. State v. Fickes, 497 So. 2d 392, 1986 La. App. LEXIS 8086 (Nov. 5, 1986).

Under La. Code Crim. Proc. Ann. 622, relevant factors to be considered in change of venue requests in criminal cases are: (1) the nature of pretrial publicity and the particular degree to which it has circulated in the community, (2) the connection of government officials with the release of the publicity, (3) the length of time between the dissemination of the publicity and the trial, (4) the severity and notoriety of the offense, (5) the area from which the jury is to be drawn, (6) other events occurring in the community which either affect or reflect the attitude of the community or individual jurors toward the defendant, and (7) any factors likely to affect the candor and veracity of the prospective jurors on voir dire. State v. Deboue, 496 So. 2d 394, 1986 La. App. LEXIS 7734 (Oct. 9, 1986), writ of certiorari denied by 501 So. 2d 229, 1987 La. LEXIS 8478 (La. 1987).

Trial court did not abuse its discretion by denying defendant’s motion for a change of venue after an article about defendant’s trial appeared in a local newspaper and people who saw it appeared in court to watch the trial. State v. Braggs, 487 So. 2d 488, 1986 La. App. LEXIS 6286 (Mar. 5, 1986).

Defendant did not show he was entitled to a change of venue after a thorough voir dire demonstrated the jurors could try him solely from the evidence adduced at trial. State v. Balfa, 485 So. 2d 264, 1986 La. App. LEXIS 6301 (Mar. 5, 1986), writ of certiorari denied by 490 So. 2d 277, 1986 La. LEXIS 6750 (La. 1986).

Under La. Code Crim. Proc. Ann. art. 622, defendant’s request for a transfer of venue, based on his claim that the public was prejudiced against his family because of his brothers’ convictions for the murders of prominent citizens, was properly denied because there was no evidence of the prejudice and very little pretrial publicity. State v. Huntley, 474 So. 2d 42, 1985 La. App. LEXIS 8689 (Aug. 12, 1985).

Trial court properly denied defendant’s motion for a change in venue pursuant to La. Code Crim. Proc. Ann. art. 622 because the publicity of the case was not of such a character that a juror exposed to it should have been presumed prejudiced regardless of whether after rigorous investigation he indicated that he could remain impartial. State v. Wilson, 467 So. 2d 503, 1985 La. LEXIS 8035 (Feb. 26, 1985), writ of certiorari denied by 474 U.S. 911, 106 S. Ct. 281, 88 L. Ed. 2d 246, 1985 U.S. LEXIS 5002 (1985).

Although extensive media coverage had taken place prior to defendant’s trial, voir dire examination of prospective jurors indicated that media coverage was not so pervasive that it prejudiced defendant’s right to a fair trial; thus, a change of venue was not in order. State v. Williams, 458 So. 2d 1315, 1984 La. App. LEXIS 10335 (Oct. 9, 1984), writ of certiorari denied by 463 So. 2d 1317, 1985 La. LEXIS 8055 (La. 1985).

A motion for a change of venue was properly denied in a criminal trial of a defendant charged with two counts of second degree murder because the evidence of record failed to show that there was either actual or presumed prejudice against the accused to a degree that would render a fair trial impossible. State v. Bennett, 454 So. 2d 1165, 1984 La. App. LEXIS 9360 (July 18, 1984), writ of certiorari denied by 460 So. 2d 604, 1984 La. LEXIS 10160 (La. 1984).

A defendant was entitled to a change of venue under La. Code Crim. Proc. Ann. art. 622 for his retrial on a charge of first degree murder where the defendant sustained his burden of proving that venue should be changed. State v. Clark, 442 So. 2d 1129, 1983 La. LEXIS 12341 (Nov. 28, 1983).

Defendant was not entitled to a change of venue under La. Code Crim. Proc. Ann. art. 622 where the publicity surrounding the murder for which he was charged was relatively minor and the latest news story appeared one year prior to his trial. State v. Daigle, 440 So. 2d 230, 1983 La. App. LEXIS 9252 (Oct. 12, 1983), writ of certiorari denied by 444 So. 2d 123, 1984 La. LEXIS 8047 (La. 1984).

Where defendant being tried for murder relied primarily on the quantity of news coverage and did not show that any prejudice existed, and the inquiry during voir dire and the trial court’s findings indicated that there was no prejudice, defendant was not entitled to a change in venue. State v. Neslo, 433 So. 2d 73, 1983 La. LEXIS 10723 (May 23, 1983).

Trial court properly denied a defendant’s motion for a change of venue under La. Code Crim. Proc. art. 622 for his trial on three counts of first degree murder because the case was unusually newsworthy; the newspaper and television news reports complained of were mainly factual accounts rather than prejudicial in nature; the defendant failed to prove that there existed such prejudice in the collective mind of the community that a fair trial was impossible. State v. Giovanni, 409 So. 2d 593, 1982 La. LEXIS 9980 (Jan. 25, 1982).

Defendant was not entitled to a change of venue in his trial for the murder of an elderly woman where he was unable to show that he was prejudiced by pre-trial publicity occurring seven months prior to trial. State v. Edwards, 406 So. 2d 1331, 1981 La. LEXIS 10976 (Nov. 16, 1981), writ of certiorari denied by 456 U.S. 945, 102 S. Ct. 2011, 72 L. Ed. 2d 467, 1982 U.S. LEXIS 1881, 50 U.S.L.W. 3858 (1982).

Three of the potential jurors had not heard of defendant’s crime which involved the kidnapping of police officers, and while it was publicized that the officers were shot, the publicity was neither inflammatory nor sensational, and was limited; thus, it was not error for the trial judge to deny a change venue under La. Code Crim. Proc. Ann. art. 622. State v. Wilkerson, 403 So. 2d 652, 1981 La. LEXIS 10023 (Sept. 8, 1981).

Trial court did not abuse its discretion in denying defendant’s motion for a change of venue in his trial on charges of simple escape; although the escape and apprehension were reported in television and radio newscasts and in newspapers, there was no unusual amount of publicity and the connection of government officials with the release of publicity was routine and minimal. State v. Baldwin, 388 So. 2d 679, 1980 La. LEXIS 8482 (Sept. 3, 1980).

Defendant was entitled to a change of venue in his trial for the murder of a police officer where there was a strong likelihood that prejudice might exist in the public mind based on the voluminous pre-trial publicity surrounding the trial, the cumulative effects of publicity surrounding the trials of defendants involving the shooting of other officers and the trial of defendant’s sister who was implicated in defendant’s case which might have caused a connexity in the public’s mind on the innocence of defendant, and all the publicity was not attributable to tactics used by defense counsel. State v. Felde, 382 So. 2d 1384, 1980 La. LEXIS 7056 (Apr. 7, 1980).

In a murder trial, defendant was not entitled to a change of venue where media reporters, who were present in an adjoining room while police reduced defendant’s confession to writing, televised the written confession in the parish; defendant did not prove that there was such prejudice in the collective mind of the community that a fair trial was impossible. State v. Simmons, 381 So. 2d 803, 1980 La. LEXIS 6810 (Mar. 3, 1980), writ of certiorari denied by 449 U.S. 1036, 101 S. Ct. 612, 66 L. Ed. 2d 498, 1980 U.S. LEXIS 4291, 49 U.S.L.W. 3428 (1980).

Granting or denial of the motion for change of venue rests within the sound discretion of the trial judge, and his ruling denying the motion will not be disturbed unless the evidence affirmatively shows that the ruling was erroneous and an abuse of judicial discretion. State v. Sheppard, 350 So. 2d 615, 1977 La. LEXIS 4678 (Sept. 19, 1977).

Mock voir dire, held on defendants’ motion to change venue, and actual voir dire of the jury panel demonstrated that the publicity of the armed robbery defendants were accused of committing was not so great as to warrant a change of venue. State v. Forbes, 348 So. 2d 983, 1977 La. LEXIS 5176 (June 20, 1977).

A prosecutor could not dismiss the charges against defendant in the court where the cases had been transferred and recharge defendant by information in the transferring forum, thereby circumventing the change of venue originally granted to defendant. State v. Carlock, 345 So. 2d 892, 1977 La. LEXIS 5273 (May 3, 1977).

Defendant on trial for attempted murder of a deputy sheriff did not meet his burden to prove that a change of venue was warranted because any publicity about the crime or the case was sparse and objective, the last newspaper article identifying defendant was published almost a year before his trial, only one prospective juror stated he had formed a fixed opinion of the case based on newspaper accounts, and that juror was excused for cause. State v. Madison, 345 So. 2d 485, 1977 La. LEXIS 5638 (Apr. 11, 1977).

Under La. Code Crim. Proc. Ann. art. 622, in a motion for change of venue, defendant had the burden of showing that he could not obtain a fair trial in the parish where the prosecution was pending, and there must be proof of such prejudice in the public mind that a fair and impartial trial could not be obtained in the parish; in a first degree murder prosecution, there was no convincing indication that the news coverage created an atmosphere of prejudice against defendant. State v. Smith, 340 So. 2d 222, 1976 La. LEXIS 5279 (Oct. 14, 1976).

Trial judge did not abuse his discretion under La. Code Crim. Proc. art. 622 in denying a defendant’s motions for a change of venue in his trial for the aggravated rape of a retired school teacher who was prominent in the community because there was no proof of prejudice in the public mind or that a fair and impartial trial could not be obtained in the small rural parish. State v. Morris, 340 So. 2d 195, 1976 La. LEXIS 5276 (Oct. 14, 1976).

Trial judge did not abuse his discretion in denying the defendants’ motion for a change of venue under La. Code Crim. Proc. art. 622 because the defendants failed to show that the pretrial publicity precluded them from obtaining a fair and impartial trial on the charges of first degree murder. State v. Clark, 340 So. 2d 208, 1976 La. LEXIS 5278 (Oct. 14, 1976), writ of certiorari denied by 430 U.S. 936, 97 S. Ct. 1563, 51 L. Ed. 2d 782, 1977 U.S. LEXIS 1231 (1977).

In a prosecution for armed robbery, where defendant did not provide a sufficient indication of the impact of the media coverage of defendant’s involvement in a murder on the public mind to sustain defendant’s burden of proof, the denial of the motion for a change of venue was not an abuse of discretion. State v. Rudolph, 332 So. 2d 806, 1976 La. LEXIS 3941 (May 17, 1976), writ of certiorari denied by 429 U.S. 982, 97 S. Ct. 496, 50 L. Ed. 2d 591, 1976 U.S. LEXIS 3713 (1976).

In a motion for change of venue, the defendant has the burden of showing that he cannot obtain a fair trial in the parish where the prosecution is pending; La. Code Crim. Proc. Ann. art. 622 requires more than mere knowledge by the public of the facts surrounding the offense, and it requires, in addition, proof of such prejudice in the public mind that a fair and impartial trial cannot be obtained in the parish. State v. Stewart, 325 So. 2d 819, 1976 La. LEXIS 4904 (Jan. 19, 1976), writ of certiorari denied by 425 U.S. 997, 96 S. Ct. 2213, 48 L. Ed. 2d 822, 1976 U.S. LEXIS 1808 (1975).

Where the evidence showed that a bank robbery, for which defendants were charged, created no community disruption, notoriety, or other indication that they could not receive a fair trial, they failed to discharge their burden of proof under La. Code Crim. Proc. Ann. art. 622 for a change of venue. State v. Monk, 315 So. 2d 727, 1975 La. LEXIS 4871 (June 23, 1975).

Reversible error occurred when a district court judge denied a motion for change of venue after questioning of 57 potential jurors, despite a prior agreement to allow the defense to present evidence on pretrial publicity. State v. Bell, 315 So. 2d 307, 1975 La. LEXIS 4518 (Apr. 25, 1975).

Trial court erred under La. Code Crim. Proc. Ann. art. 622 in denying defendants’ motion for change of venue because they limited the questioning of the potential jurors solely to the issue of whether the jurors could evaluate the evidence according to the law; such a ruling denied defendants the opportunity to establish that racial and religious passions in the community would prevent a fair and impartial trial. State v. Bell, 315 So. 2d 307, 1975 La. LEXIS 5116 (Mar. 31, 1975).

Where defendant was charged with the murder of a deputy sheriff, his motion for a change of venue was properly denied on the grounds that there was no general excitement about his case, that there was no unusual or sensational publicity, and that he failed to demonstrate that he would be prejudiced by the trial of his case in the parish where the shooting occurred. State v. Leichman, 286 So. 2d 649, 1973 La. LEXIS 6602 (Dec. 3, 1973), writ of certiorari denied by 420 U.S. 907, 95 S. Ct. 824, 42 L. Ed. 2d 836, 1975 U.S. LEXIS 438 (1975).

In defendant’s trial for murder, the denial of his motion for a change of venue under La. Code Crim. Proc. Ann. art. 622 was not an abuse of discretion because the newspaper showing defendant’s picture had limited circulation and numerous witnesses testified that a fair trial could be had. State v. Richmond, 278 So. 2d 17, 1973 La. LEXIS 5859 (May 7, 1973).

Trial court did not abuse its discretion in denying defendant’s motion for a change of venue for his murder trial; media coverage in the area was minimal and trial did not take place until almost one year after the murder. State v. Green, 275 So. 2d 184, 1973 La. LEXIS 5646 (Mar. 8, 1973).

Supreme court affirmed defendant’s conviction of murder and death sentence; a second change of venue under La. Code Crim. Proc. Ann. art. 622 was not warranted as defendant did not show he was prejudiced in present parish. State v. Washington, 256 LA. 233, 236 So. 2d 23, 1970 La. LEXIS 3774 (May 4, 1970).

Defendant did not meet his burden to prove that a change of venue was warranted in his trial for murder, even where the victim was a police officer, because only one of the witnesses defendant produced stated that he could not render a verdict because of the publicity and the publicity had subsided in the 11 months that elapsed between the date the crime was committed and the date of defendant’s murder trial. State v. Poland, 255 LA. 746, 232 So. 2d 499, 1970 La. LEXIS 3906 (Feb. 23, 1970), vacated by 408 U.S. 936, 92 S. Ct. 2862, 33 L. Ed. 2d 754, 1972 U.S. LEXIS 1909 (1972).

• Trials

•• Burdens of Proof

••• Defense. — In a motion for change of venue, the defendant has the burden of showing that he cannot obtain a fair trial in the parish where the prosecution is pending; La. Code Crim. Proc. Ann. art. 622 requires more than mere knowledge by the public of the facts surrounding the offense, and it requires, in addition, proof of such prejudice in the public mind that a fair and impartial trial cannot be obtained in the parish. State v. Stewart, 325 So. 2d 819, 1976 La. LEXIS 4904 (Jan. 19, 1976), writ of certiorari denied by 425 U.S. 997, 96 S. Ct. 2213, 48 L. Ed. 2d 822, 1976 U.S. LEXIS 1808 (1975).

•• Defendant’s Rights

••• Right to Fair Trial. — In a murder trial, defendant was not entitled to a change of venue where media reporters, who were present in an adjoining room while police reduced defendant’s confession to writing, televised the written confession in the parish; defendant did not prove that there was such prejudice in the collective mind of the community that a fair trial was impossible. State v. Simmons, 381 So. 2d 803, 1980 La. LEXIS 6810 (Mar. 3, 1980), writ of certiorari denied by 449 U.S. 1036, 101 S. Ct. 612, 66 L. Ed. 2d 498, 1980 U.S. LEXIS 4291, 49 U.S.L.W. 3428 (1980).

Trial judge did not abuse his discretion in denying the defendants’ motion for a change of venue under La. Code Crim. Proc. art. 622 because the defendants failed to show that the pretrial publicity precluded them from obtaining a fair and impartial trial on the charges of first degree murder. State v. Clark, 340 So. 2d 208, 1976 La. LEXIS 5278 (Oct. 14, 1976), writ of certiorari denied by 430 U.S. 936, 97 S. Ct. 1563, 51 L. Ed. 2d 782, 1977 U.S. LEXIS 1231 (1977).

•• Pretrial Publicity. — Defendant failed to prove that community prejudice precluded his obtaining a fair trial and dictated a change in venue, pursuant to La. Code Crim. Proc. Ann. art. 622, to a parish farther away from the media because he was allowed to eliminate any prospective jurors who seemed to possess too much familiarity with the case and venue had already been removed to a venue in which the publicity was less pervasive, was factual in nature, or relatively nonprejudicial. State v. Moseley, 587 So. 2d 46, 1991 La. App. LEXIS 2291 (Aug. 21, 1991), writ of certiorari denied by 589 So. 2d 1066, 1991 La. LEXIS 3264 (La. 1991).

Where, in more than one year prior to defendant’s trial, the two town newspapers published nine brief, factual, and objective articles reporting on the murder for which he was tried, the investigation of the murder, defendant’s arrest, the charges against defendant and related matters, and the trial judge, district attorney, and defense counsel conducted a thorough voir dire in which each prospective juror was asked about his knowledge of the case from newspaper accounts or radio broadcasts, and the trial judge excused for cause all prospective jurors who stated that they could not make an unbiased judgment, the defendant did not carry his burden of proving that he was entitled to a change of venue under La. Code Crim. Proc. Ann art. 622, and the trial court did not abuse its sound discretion in denying defendant’s motion for a change of venue. State v. Savage, 575 So. 2d 478, 1991 La. App. LEXIS 220 (Feb. 6, 1991), writ of certiorari denied by 586 So. 2d 556, 1991 La. LEXIS 2787 (La. 1991).

A denial of a motion for a change of venue in a first-degree murder trial was proper where the defendant failed to prove that a fair and impartial trial could not be had in the county where the prosecution was pending. State v. Walters, 514 So. 2d 257, 1987 La. App. LEXIS 10458 (Oct. 14, 1987), writ of certiorari denied by 523 So. 2d 811, 1988 La. LEXIS 440 (La. 1988).

Defendant did not meet his burden of proving that there existed such prejudice in the collective mind of the community that a fair trial was impossible; moreover, as a cautionary measure, the trial judge had the voir dire of prospective jurors conducted in panels of six or fewer so as to carefully screen for prejudicial exposure to publicity surrounding the case. State v. Comeaux, 514 So. 2d 84, 1987 La. LEXIS 9851 (Sept. 9, 1987).

Burden of proof is on defendant to show that such prejudice exists in the collective mind of the community that a fair trial is impossible; under La. Code Crim. Proc. Ann. art. 622, defendant must prove more than mere public knowledge of facts surrounding the offense to be entitled to have his trial moved to another parish. State v. Comeaux, 514 So. 2d 84, 1987 La. LEXIS 9851 (Sept. 9, 1987).

Six brief, factual, and objective newspaper articles related to a robbery, for which defendant was charged, published over a five-month period, did not prove a collective prejudice in the community against him under La. Code Crim. Proc. Ann. art. 622. State v. Jenkins, 508 So. 2d 191, 1987 La. App. LEXIS 9515 (May 13, 1987), writ of certiorari denied by 512 So. 2d 438, 1987 La. LEXIS 9949 (La. 1987).

Although extensive media coverage had taken place prior to defendant’s trial, voir dire examination of prospective jurors indicated that media coverage was not so pervasive that it prejudiced defendant’s right to a fair trial; thus, a change of venue was not in order. State v. Williams, 458 So. 2d 1315, 1984 La. App. LEXIS 10335 (Oct. 9, 1984), writ of certiorari denied by 463 So. 2d 1317, 1985 La. LEXIS 8055 (La. 1985).

Where newspaper articles on a murder case never reached the front page, the television and newspaper coverage contained no editorializing, the coverage was aimed at reporting the facts, and law enforcement did nothing to call particular attention to the case, defendant failed to carry his burden of demonstrating that prejudice existed in the collective mind of the community so that a fair trial was impossible. State v. Shank, 448 So. 2d 654, 1984 La. LEXIS 8353 (Feb. 27, 1984).

Under La. Code Crim. Proc. Ann. art. 622, in a motion for change of venue, defendant had the burden of showing that he could not obtain a fair trial in the parish where the prosecution was pending, and there must be proof of such prejudice in the public mind that a fair and impartial trial could not be obtained in the parish; in a first degree murder prosecution, there was no convincing indication that the news coverage created an atmosphere of prejudice against defendant. State v. Smith, 340 So. 2d 222, 1976 La. LEXIS 5279 (Oct. 14, 1976).

Reversible error occurred when a district court judge denied a motion for change of venue after questioning of 57 potential jurors, despite a prior agreement to allow the defense to present evidence on pretrial publicity. State v. Bell, 315 So. 2d 307, 1975 La. LEXIS 4518 (Apr. 25, 1975).

Trial court erred under La. Code Crim. Proc. Ann. art. 622 in denying defendants’ motion for change of venue because they limited the questioning of the potential jurors solely to the issue of whether the jurors could evaluate the evidence according to the law; such a ruling denied defendants the opportunity to establish that racial and religious passions in the community would prevent a fair and impartial trial. State v. Bell, 315 So. 2d 307, 1975 La. LEXIS 5116 (Mar. 31, 1975).

In a case in which a defendant was convicted of murder while committing or attempting to commit armed robbery, La. Rev. Stat. Ann. § 14:30(2) and sentenced to death, his motion for change of venue was properly denied; that the publicity in the case was no greater than in other cases of a similar nature and the defendant had not borne his burden of proving a sound reason for a change of venue as required by La. Code Crim. Proc. Ann. art. 622. State v. Foy, 278 So. 2d 38, 1973 La. LEXIS 5709 (May 7, 1973).

In defendant’s trial for murder, the denial of his motion for a change of venue under La. Code Crim. Proc. Ann. art. 622 was not an abuse of discretion because the newspaper showing defendant’s picture had limited circulation and numerous witnesses testified that a fair trial could be had. State v. Richmond, 278 So. 2d 17, 1973 La. LEXIS 5859 (May 7, 1973).

• Appeals

•• Standards of Review

••• Abuse of Discretion

•••• General Overview. — Burden of proof is on defendant to show that such prejudice exists in the collective mind of the community that a fair trial is impossible; under La. Code Crim. Proc. Ann. art. 622, defendant must prove more than mere public knowledge of facts surrounding the offense to be entitled to have his trial moved to another parish. State v. Comeaux, 514 So. 2d 84, 1987 La. LEXIS 9851 (Sept. 9, 1987).

Granting or denial of the motion for change of venue rests within the sound discretion of the trial judge, and his ruling denying the motion will not be disturbed unless the evidence affirmatively shows that the ruling was erroneous and an abuse of judicial discretion. State v. Sheppard, 350 So. 2d 615, 1977 La. LEXIS 4678 (Sept. 19, 1977).

Trial court did not abuse its discretion in denying defendant’s motion for a change of venue for his murder trial; media coverage in the area was minimal and trial did not take place until almost one year after the murder. State v. Green, 275 So. 2d 184, 1973 La. LEXIS 5646 (Mar. 8, 1973).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Once a criminal prosecution is commenced in a city court with jurisdiction, the case may not be transferred to a district court with concurrent jurisdiction; however, subject to certain restrictions, a district court nonetheless hear the case, either in capacity as an appellate court, or upon the proper filing of a noe prosemi., Opinion No. 95-078, La. Atty. Gen. Op. No. 1995-078; 1995 La. AG LEXIS 64.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1981-1982: A Symposium: Criminal Trial Procedure. 43 La. L. Rev. 375 (November, 1982).

Article: Criminal Trial Procedure. 44 La. L. Rev. 301 (November, 1983).

Developments in the Law, 1983-84: A Faculty Symposium: Criminal Trial Procedure. 45 La. L. Rev. 263 (November, 1984).

Note: Daigle v. Clemco Industries: Panacea or Pandora’s Box? 54 La. L. Rev. 1771 (July, 1994).

Art. 623. Change granted; transfer.

When a change of venue is granted, the court shall transfer the case to another parish.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is a departure from Art. 293 of the 1928 Code of Criminal Procedure, which provided that when the change was granted, the transfer had to be to “an adjoining parish of the same judicial district, or to a parish of an adjoining district.” The limitation in the 1928 Code is unjustified. The transfer should be made to any other court in which the defendant can get a fair trial. This is the law of most states and is in accord with the A.L.I. Code of Criminal Procedure. A.L.I. Code,§260; Ariz. Rules of Crim. Proc., Rule 206C; Ark. Stat. Ann.§43-1503; Cal. Pen. Code,§1035; Fla. Stat. Ann.§911; Ill. Code of Crim. Proc.,§114-6 (c); Minn. Stat. Ann.,§627.01.

(b) Neither this article nor the 1928 Code provision deals with the problem of whether the court to which the case is transferred has any discretion in accepting the change of venue. It has been held, however, that where the state obtained the change, the court of the new venue could not review the order of the first court. State v. Morgan, 147 La. 205, 84 So. 589 (1920). It is probable that this rule applies where the defendant obtains the change.

(c) Under Art. 294 of the 1928 Code, a second change of venue could not be had “under any pretense whatsoever.” Similar provisions are found in many states and in the A.L.I. Code of Criminal Procedure. A.L.I. Code,§258; Ariz. Rules of Crim. Proc., Rule 204; Minn. Stat. Ann.,§627.01. Although it has been held that a court to which a case has been once transferred may properly refuse to grant a second change of venue, State v. Morgan, supra, it appears that the right to a fair and impartial trial is a basic constitutional right and that therefore the legislature may not so deny a defendant relief where the case is transferred to a jurisdiction which is as bad as, or worse than, the original jurisdiction. For this reason Art. 294 is repealed as unnecessary and as possibly invalid.
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INDEX

CRIMINAL LAW & PROCEDURE
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CRIMINAL LAW & PROCEDURE

• Jurisdiction & Venue

•• Venue. — A prosecutor could not dismiss the charges against defendant in the court where the cases had been transferred and recharge defendant by information in the transferring forum, thereby circumventing the change of venue originally granted to defendant. State v. Carlock, 345 So. 2d 892, 1977 La. LEXIS 5273 (May 3, 1977).

Trial court properly denied defendant a change of venue under former La. Rev. Stat. Ann. § 15:293 (now La. Code Crim. Proc. Ann. art. 623), because defendant failed to show that he could not receive a fair and impartial trial in the parish where he was tried. State v. Rogers, 241 LA. 841, 132 So. 2d 819, 1961 La. LEXIS 599 (June 29, 1961), writ of certiorari denied by 370 U.S. 963, 82 S. Ct. 1589, 8 L. Ed. 2d 830, 1962 U.S. LEXIS 1062 (1962).

Art. 623.1. Capital cases; transfer of jury.

In a case involving a capital offense, upon motion to transfer a jury or on its own motion, if the court determines it is in the interest of justice, the court may, as an alternative to transferring the case to another parish after a change of venue is granted, select a jury in the parish to which venue would otherwise have been transferred, and thereafter, transfer such jury to the court in which the case is pending. (Acts 1991, No. 82, § 1.)

Art. 624. Grant of change of venue; procedure.

When a change of venue is granted, the clerk of the court in which the case is pending shall make and retain copies of all documents relating to the case. He shall deliver the original documents together with certified copies of all minute entries of the case to the clerk of the court to which the case is transferred, who shall enter the case upon the docket of the court, and the case shall be proceeded with in the same manner as if the proceedings had originally been instituted therein.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is a consolidation of the source articles, with stylistic revisions. However, provision is made for delivery of the original documents to the court to which the cause is transferred instead of copies thereof as in the former law, but the court of original jurisdiction is to retain copies of all documents.

(b) Art. 299 of the 1928 Code provided that when a change of venue was granted the sentence and judgment of the court had to be executed by the sheriff of the parish to which the case was transferred. The provisions of Art. 299 are omitted from this Code, because the same rule necessarily follows from the language of the above article. See also, Art. 625.
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CRIMINAL LAW & PROCEDURE

• Jurisdiction & Venue

•• Venue. — A prosecutor could not dismiss the charges against defendant in the court where the cases had been transferred and recharge defendant by information in the transferring forum, thereby circumventing the change of venue originally granted to defendant. State v. Carlock, 345 So. 2d 892, 1977 La. LEXIS 5273 (May 3, 1977).

Art. 625. Transfer of defendant in custody.

If a defendant is in custody when a change of venue is granted, the sheriff shall immediately deliver him to the sheriff of the parish to which the case is transferred, who shall hold him in custody until otherwise ordered by the court.

COMMENTARY

Louisiana Official Revision Comments

1966. — This article restates the source article with stylistic changes.

Art. 626. Change of venue where defendant is on bail.

If a defendant has furnished bail prior to a change of venue, his obligation and that of the surety on his bond shall be the same as if the prosecution had been instituted in the court to which the case is transferred.

COMMENTARY

Louisiana Official Revision Comments

1966. — This article generalizes the particulars in the source article. Particularization in this instance is unnecessary.

Art. 627. Appeals.

If a change of venue is granted to the defendant over the objection of the state, or if the court denies an application by the state for a change of venue, the state shall have the right to appeal from the ruling, within the legal delays for making a motion for an appeal, before a trial on the merits. Prior to sentence the defendant may not appeal from a ruling changing or refusing to change the venue.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) In view of the fact that the state normally cannot take an appeal from a ruling that does not dismiss the case, the rule that grants the state a right of appeal with suspensive effects is being retained.

(b) Art. 300 of the 1928 Code of Criminal Procedure prohibited any court, prior to sentence, from reviewing, at the instance of the defendant, any ruling changing or refusing to change the venue, either under its appellate or supervisory jurisdiction. In State v. Roberson, 225 La. 74, 72 So.2d 265 (1954), it was indicated by way of dictum that former R.S. 15:283, which contained a provision similar to former R.S. 15:300, bur relative to rulings on double jeopardy, was unconstitutional as an attempted legislative restriction upon the judicial power granted by the constitution to the supreme court. The provision in former R.S. 15:300 denying the right to apply for supervisory writs has not been carried forward in this article.
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CHAPTER 1. MENTAL INCAPACITY TO PROCEED.

Art. 641. Mental incapacity to proceed defined.

Mental incapacity to proceed exists when, as a result of mental disease or defect, a defendant presently lacks the capacity to understand the proceedings against him or to assist in his defense.

Editor’s Notes. — The text of the commentary for this Article was reprinted due to a typographical error in the earlier edition.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The test of mental incapacity conforms with the prior law and is a test that has been almost universally adopted. It is a combination of the formula stated in Art. 267 of the 1928 Louisiana Code of Criminal Procedure and the clearly stated application of that principle in Sec. 4.04 of the A.L.I. Model Penal Code. The A.L.I. Comment states:

“More commonly however, the statute merely refers to ‘insanity’ or ‘unsound mind’ but, when that is so, the term has almost always been interpreted judicially to refer to a defendant’s incapacity to understand the proceedings or to participate in his defense.” The Comment further points out that in England also, “... the inquiry appears to be genuinely focused on the defendant’s capacity to understand and to defend. See Royal Commission on Capital Punishment, Report (1953) par. 223.”

(b) The formula stated in this article is somewhat broader than “present insanity” as that phrase is commonly understood. It also covers genuine amnesia, which renders the defendant unable to remember the crime or to account for his conduct and whereabouts on that occasion. There is no Louisiana statutory or supreme court precedent as to the effect of complete amnesia on the defendant’s capacity to stand trial. However, in one Louisiana case, recounted to the reporter by the trial judge, a defendant suffering from amnesia was committed to a mental institution, rather than brought to trial for murder when she was unable to remember the circumstances of the crime and assist in her defense.

Alcoholic amnesia, consisting of the defendant’s failure to recollect his behavior while under the influence of excessive alcoholic beverages, is treated differently. Such unfitness is not a bar to trial, since it is not “a result of a mental disease or defect.” State v. Palmer, 232 La. 468, 94 So.2d 439 (1957).
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Criminal Process

•••• Cruel & Unusual Punishment. — Imposing a 15-year sentence at hard labor for a 16 year-old defendant’s conviction for armed robbery, which was the first offense for which he was convicted, did not violate the prohibitions against excessive or cruel punishment under the Eighth Amendment and La. Const. art. I, § 20 because defendant’s juvenile records showed that he was not a stranger to the criminal system, and because the sentence was within the statutory limits, was not grossly disproportionate to the offense, and did not impose needless pain and suffering; further, the evidence that proper consideration was given to defendant’s ability to understand the criminal proceedings and to assist in his defense prior to imposing the sentence showed that not holding a hearing to determine if he was incompetent within the meaning of La. Code Crim. Proc. Ann. art. 641 was not an abuse of discretion. State v. Bowers, 746 So. 2d 82, 1999 La. App. LEXIS 2654 (Sept. 28, 1999).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Robbery

•••• General Overview. — Trial court did not err in failing to order a mental examination of defendant before sentencing him for his armed robbery conviction; defendant did not request a mental health examination, and while the presentence investigation report indicated that defendant had a history of mental problems, the record reflected that defendant was able to make decisions and to communicate with defense counsel. State v. Bowers, 746 So. 2d 82, 1999 La. App. LEXIS 2654 (Sept. 28, 1999).

•• Homicide

••• Involuntary Manslaughter

•••• General Overview. — In a conviction for second degree murder, defendant failed to meet his burden under La. Code Crim. Proc. Ann. art. 641 of proving that he did not have the capacity to proceed to trial. State v. Campbell, 673 So. 2d 1061, 1996 La. App. LEXIS 530 (Mar. 13, 1996), writ of certiorari denied by La. 96-1785, 685 So. 2d 140, 1997 La. LEXIS 135 (La. Jan. 10, 1997), reversed by, remanded by 523 U.S. 392, 118 S. Ct. 1419, 140 L. Ed. 2d 551, 1998 U.S. LEXIS 2787, 66 U.S.L.W. 4258, 11 Fla. L. Weekly Fed. S 466, 98 Cal. Daily Op. Service 2945, 1998 Colo. J. C.A.R. 1950, 98 D.A.R. 4026, 172 A.L.R. Fed. 597 (1998).

•• Inchoate Crimes

••• Attempt

•••• General Overview. — Trial court did not err when it found that 15 year old, indicted as an adult for attempted manslaughter, defined in La. Rev. Stat. Ann. § 14:2(13)(d), had the capacity to proceed to trial, considering, inter alia, the clear opinion of two psychiatrists regarding defendant’s ability to stand trial. State v. Moore, 827 So. 2d 647, 2002 La. App. LEXIS 2990 (Oct. 2, 2002).

• Interrogation

•• Voluntariness. — Confession to the murder of his wife by a mildly mentally retarded defendant, who was educated only to an elementary school level, was deemed to be voluntary because he came to a police station and lucidly reported the crime, was functioning as a 12-year-old at time of trial, could read a little, was not medicated or psychotic, and understood the crime with which he had been charged; additionally, although defendant had originally been judged incompetent to assist in his own defense, a treating psychiatrist testified that defendant had been malingering. State v. Jackson, 600 So. 2d 739, 1992 La. App. LEXIS 1365 (May 12, 1992).

• Pretrial Motions & Procedures

•• Competency to Stand Trial. — Defendant’s conviction for first-degree murder and death sentence were proper pursuant to La. Code Crim. Proc. Ann. art. 641 and La. Rev. Stat. Ann. § 15:432 because the retrospective determination of his competency was possible and defendant was in fact competent to stand trial; the testimony of a psychiatrist and the reports submitted by the four other psychiatrists/psychologists, though they differed as to the seriousness of his condition, all indicated that defendant had legal capacity at the time of trial. State v. Snyder, 874 So. 2d 739, 2004 La. LEXIS 1249 (Apr. 14, 2004), vacated by, remanded by 545 U.S. 1137, 125 S. Ct. 2956, 162 L. Ed. 2d 884, 2005 U.S. LEXIS 5020 (2005).

Law presumes a defendant’s sanity, and defendant has the burden of proving by a preponderance of the evidence that, as a result of a mental disease or defect, he lacks the capacity to understand the proceedings against him or to assist in his defense. State v. Stewart, 866 So. 2d 1016, 2004 La. App. LEXIS 73 (Jan. 27, 2004), writ denied by La. 2004-0449, 876 So. 2d 832, 2004 La. LEXIS 2218 (La. June 25, 2004).

Trial court is required to order a mental examination of the defendant only when it has reasonable grounds to doubt the defendant’s mental capacity to proceed. State v. Stewart, 866 So. 2d 1016, 2004 La. App. LEXIS 73 (Jan. 27, 2004), writ denied by La. 2004-0449, 876 So. 2d 832, 2004 La. LEXIS 2218 (La. June 25, 2004).

Ordering of a sanity commission rests in the sound discretion of the trial court. State v. Stewart, 866 So. 2d 1016, 2004 La. App. LEXIS 73 (Jan. 27, 2004), writ denied by La. 2004-0449, 876 So. 2d 832, 2004 La. LEXIS 2218 (La. June 25, 2004).

Trial court correctly denied defense counsel’s motion for appointment of a sanity commission to determine defendant’s mental capacity where defendant did not present any medical or testimonial evidence in support of his motion; therefore, defense counsel did not meet his burden of proof of calling the defendant’s ability to proceed into question. State v. Stewart, 866 So. 2d 1016, 2004 La. App. LEXIS 73 (Jan. 27, 2004), writ denied by La. 2004-0449, 876 So. 2d 832, 2004 La. LEXIS 2218 (La. June 25, 2004).

Trial court was not clearly wrong where it denied defendant’s motion to be declared incompetent to proceed at trial; the examining physicians found that defendant met all of the Bennett criteria and found him competent to stand trial, saying that it was not even a “close call.” State v. MacCracken, 845 So. 2d 1104, 2003 La. App. LEXIS 1215 (Apr. 29, 2003), writ denied by La. 2003-1474, 860 So. 2d 1150, 2003 La. LEXIS 3625 (La. Dec. 12, 2003).

Trial court did not err when it found that 15 year old, indicted as an adult for attempted manslaughter, defined in La. Rev. Stat. Ann. § 14:2(13)(d), had the capacity to proceed to trial, considering, inter alia, the clear opinion of two psychiatrists regarding defendant’s ability to stand trial. State v. Moore, 827 So. 2d 647, 2002 La. App. LEXIS 2990 (Oct. 2, 2002).

There was no merit in defendant’s assertion that he was incapable of assisting in his own defense under the provisions of La. Code Crim. Proc. Ann. art. 641 where there was no evidence in the record that the defendant suffered from a mental illness or was incapable of assisting in his own defense. State v. Jason, 820 So. 2d 1286, 2002 La. App. LEXIS 2345 (July 10, 2002), writ denied by 966 So. 2d 565, 2007 La. LEXIS 2386 (La. 2007).

Defendant had the mental capacity to proceed as defendant’s ability to discern right from wrong was not relevant to the issue of his mental capacity to proceed; defendant failed to produce sufficient evidence showing that he could not assist his counsel in his own defense. State v. Fontana, 821 So. 2d 571, 2002 La. App. LEXIS 1895 (June 12, 2002), writ denied by La. 2002-2072, 847 So. 2d 1251, 2003 La. LEXIS 2137 (La. June 27, 2003).

La. Code Crim. Proc. Ann. art. 641 provides that mental incapacity to proceed exists when, as a result of mental disease or defect, a defendant presently lacks the capacity to understand the proceedings against him or to assist in his defense. State v. Sullivan, 817 So. 2d 335, 2002 La. App. LEXIS 1157 (Apr. 30, 2002).

Mental incapacity to proceed at trial, as contemplated by La. Code Crim. Proc. Ann. art. 641, exists when, as a result of mental disease or defect, a defendant presently lacks the capacity to understand the proceedings against him or to assist in his defense. State v. Dorsey, 796 So. 2d 135, 2001 La. App. LEXIS 2024 (Sept. 26, 2001), writ denied by La. 2001-2876, 823 So. 2d 941, 2002 La. LEXIS 2516 (La. Aug. 30, 2002), writ denied by La. 2001-2963, 827 So. 2d 414, 2002 La. LEXIS 3000 (La. Oct. 14, 2002).

Trial court did not err in finding defendant competent to stand trial for armed robbery and attempted second degree murder in violation of La. Code Crim. Proc. Ann. art. 641 because all of the doctors who testified concluded that defendant was not suffering from any mental illness and that he was competent to stand trial and one physicians concluded that defendant was not suffering from any mental illness that would have prohibited him from distinguishing between right and wrong. State v. Algere, 780 So. 2d 1131, 2001 La. App. LEXIS 318 (Feb. 14, 2001), writ denied by La. 2001-0999, 823 So. 2d 934, 2002 La. LEXIS 2487 (La. Aug. 30, 2002).

Trial court complied with La. Code Crim. Proc. Ann. art. 641 et seq. in determining that defendant was competent to stand trial and subsequently accepting his guilty plea to the charge of purse snatching because, although the trial court did not specifically find on the record that defendant was competent following a competency hearing, the trial court’s actions in setting a trial date indicated that the trial court found defendant competent to proceed. State v. Bonicard, 752 So. 2d 184, 1999 La. App. LEXIS 2268 (Aug. 4, 1999), writ denied by La. 1999-2632, 756 So. 2d 324, 2000 La. LEXIS 818 (La. Mar. 17, 2000).

The two-fold test of capacity to stand trial is whether defendant: understands the consequences of the proceedings and has the ability to assist in his defense by consultation with counsel. State v. Picot, 718 So. 2d 517, 1998 La. App. LEXIS 2525 (July 1, 1998), remanded by La. App. 98-2194, 724 So. 2d 236, 1998 La. App. LEXIS 3334 (La.App. 4 Cir. Nov. 10, 1998).

A defendant who lacks the capacity to understand the proceedings against him or to assist counsel in preparing a defense may not be subjected to trial pursuant to La. Code Crim. Proc. Ann. art. 641; mental retardation or subnormal intelligence, however, is not in itself proof of incapacity. State v. Jackson, 707 So. 2d 990, 1997 La. App. LEXIS 2068 (Aug. 20, 1997).

Defendant whose attempt to rob a convenience store was foiled when the clerk shot him and who claimed trauma-induced amnesia as a result, was not per se unable to assist in his own defense or incompetent to stand trial under La. Code Crim. Proc. Ann. art. 651; because defendant’s claimed memory loss was permanent, defendant’s remedy was to waive the attorney-client privilege to permit defense counsel to testify at hearing as to whether his defense effort was hindered by his client’s amnesia. State v. Dixon, 668 So. 2d 388, 1996 La. App. LEXIS 127 (Jan. 19, 1996), writ of certiorari denied by La. 96-0332, 673 So. 2d 608, 1996 La. LEXIS 1454 (La. May 17, 1996), writ denied by La. 2000-0104, 765 So. 2d 1065, 2000 La. LEXIS 2102 (La. June 30, 2000).

Defendant’s convictions for telephone harassment in violation of La. Rev. Stat. Ann. § 14:285(A) were affirmed where the trial court’s determination that defendant was sane and able to proceed was not erroneous because defendant did not prove by a preponderance of the evidence that he was incompetent to stand trial as required by La. Code Crim. Proc. Ann. art. 641. State v. Labom, 602 So. 2d 35, 1992 La. App. LEXIS 1524 (May 20, 1992).

Confession to the murder of his wife by a mildly mentally retarded defendant, who was educated only to an elementary school level, was deemed to be voluntary because he came to a police station and lucidly reported the crime, was functioning as a 12-year-old at time of trial, could read a little, was not medicated or psychotic, and understood the crime with which he had been charged; additionally, although defendant had originally been judged incompetent to assist in his own defense, a treating psychiatrist testified that defendant had been malingering. State v. Jackson, 600 So. 2d 739, 1992 La. App. LEXIS 1365 (May 12, 1992).

Because the defense did not present current psychiatric expert testimony to challenge the unanimous finding of a sanity commission, the defense had not demonstrated that defendant was mentally incapable of standing trial as defined by La. Code Crim. Proc. Ann. art. 641. State v. Gurley, 565 So. 2d 1055, 1990 La. App. LEXIS 1672 (June 28, 1990), writ of certiorari denied by 575 So. 2d 386, 1991 La. LEXIS 425 (La. 1991).

Trial court did not abuse its discretion in denying defendant’s request for a second sanity commission because defendant failed to present any evidence in support of his motion, as required by La. Rev. Stat. Ann. § 15:432 and La. Code Crim. Proc. Ann. art. 641. State v. West, 559 So. 2d 1005, 1990 La. App. LEXIS 895 (Apr. 18, 1990).

Trial judge’s determination of mental capacity to assist at trial was entitled to great weight, especially where the evaluation of credibility or the resolution of conflicting well-founded medical testimony was concerned; where the judge evaluated the conflicting evidence and found defendant competent to proceed, he court believed this determination to be correct. State v. Brooks, 541 So. 2d 801, 1989 La. LEXIS 87 (Jan. 30, 1989).

Defendant was properly found competent to stand trial on the date that the trial began pursuant to La. Code Crim. Proc. Ann. art. 641 because he was able to assist in his defense although defendant might have been unwilling to assist in exploring the range of defenses available to him. State v. Pravata, 522 So. 2d 606, 1988 La. App. LEXIS 639 (Feb. 23, 1988), writ of certiorari denied by 531 So. 2d 261, 1988 La. LEXIS 1852 (La. 1988).

Defendant bears the burden of establishing his mental incapacity to proceed by a clear preponderance of the evidence; a trial judge’s determination of capacity to stand trial is entitled to great weight and will not be disturbed on appeal absent abuse of discretion. State v. Comeaux, 514 So. 2d 84, 1987 La. LEXIS 9851 (Sept. 9, 1987).

Defendant who was mildly mentally retarded, with a tested I.Q. of 68, a mental age of 11, and a mental age of five based upon logical memory, but whose CT scan and EEG were within normal limits and who was not psychotic, was found competent to stand trial. State v. Comeaux, 514 So. 2d 84, 1987 La. LEXIS 9851 (Sept. 9, 1987).

A trial court did not comply with La. Code Crim. Proc. Ann. art. 641 where the report that it used to determine defendant’s competency to assist his counsel and to continue the trial proceedings was written by a doctor who was not shown in the record to be appointed to the sanity commission. State v. Brady, 506 So. 2d 802, 1987 La. App. LEXIS 9332 (Apr. 14, 1987).

Although doctors who examined defendant concluded that defendant had a confused thought process and suffered moderate to severe depression, they also concluded that defendant was capable of understanding the nature of the proceedings and had the mental capacity necessary to assist defense counsel in presenting a defense, and the appellate court held that the trial court did not abuse its discretion by finding that defendant was competent to stand trial for second degree murder. State v. Braggs, 487 So. 2d 488, 1986 La. App. LEXIS 6286 (Mar. 5, 1986).

Supreme court affirmed convictions and death sentences for three first-degree murders and two manslaughter convictions; defendant was paranoid but competent to proceed and clearly understood the consequences of withdrawal of an insanity plea. State v. Lowenfield, 495 So. 2d 1245, 1985 La. LEXIS 10101 (Dec. 2, 1985), writ of certiorari denied by 476 U.S. 1153, 106 S. Ct. 2259, 90 L. Ed. 2d 704, 1986 U.S. LEXIS 1710, 54 U.S.L.W. 3777 (1986).

Defendant’s sanity was presumed under La. Rev. Stat. Ann. § 15:432 unless, pursuant to La. Code Crim. Proc. Ann. art. 641, he met his burden of proving his incompetence to stand trial, and the trial court’s determination that defendant was able to proceed after he had attempted suicide during a trial interval was not clearly erroneous and entitled to great weight. State v. Collatt, 477 So. 2d 177, 1985 La. App. LEXIS 10025 (Oct. 10, 1985), vacated in part by, writ of certiorari dismissed in part by 497 So. 2d 1001, 1986 La. LEXIS 7826 (La. 1986).

Trial court did not abuse its discretion in finding defendant competent under La. Code Crim. Proc. Ann. art. 641 to assist his counsel in the presentation of his defense on charges of armed robbery, attempted armed robbery, and manslaughter; although there was conflicting medical testimony, the record amply supported the trial court’s ruling. State v. Leason, 477 So. 2d 771, 1985 La. App. LEXIS 9935 (Oct. 8, 1985).

Defendant who was unable to assist his defense because he was a deaf-mute and unable to speak or otherwise communicate was incompetent to stand trial even though his incapacity resulted from mild retardation and a physical defect and not from a mental disease or defect. State v. Smith, 471 So. 2d 954, 1985 La. App. LEXIS 8663 (June 12, 1985).

Where a defendant lacks the capacity to consult with counsel and to assist in preparing and conducting his defense, the defendant may not be subjected to trial, and the state’s options are: (1) to confine defendant for a reasonable length of time to teach him to assist in his own defense provided that the state can without delay demonstrate that meaningful training is available and will be provided; (2) to institute civil commitment proceedings; (3) to institute interdiction proceedings or (4) to release defendant. State v. Smith, 471 So. 2d 954, 1985 La. App. LEXIS 8663 (June 12, 1985).

Trial court did not abuse its discretion in finding a defendant was competent to stand trial where there was a clear legal basis for the finding of competency because the court appointed commission had found the defendant competent and there were no grounds to doubt the defendant’s mental capacity to proceed. State v. Wright, 446 So. 2d 479, 1984 La. App. LEXIS 8163 (Feb. 9, 1984).

Trial judge’s acceptance of a third psychiatrist’s conclusion in the face of two contrary medical opinions having a substantial factual basis was tantamount to turning its judicial function over to that psychiatrist where the first two psychiatrists’ conclusions were based on psychological tests, observations, and interviews while the third psychiatrist’s conclusion was based only on his interaction with defendant; the trial court failed to observe procedures adequate to protect defendant’s right not to be tried or convicted while incompetent to stand trial. State v. Rogers, 419 So. 2d 840, 1982 La. LEXIS 11793 (Sept. 7, 1982).

In an armed robbery case, defendant’s presumption of sanity remained intact and the trial court had no reasonable ground to question his capacity to stand trial as the defense failed to introduce any evidence or to allege any facts suggesting that defendant was unable to understand the nature of the proceedings against him; therefore, the trial court did not abuse its discretion in denying defendant’s unsubstantiated request for appointment of a lunacy commission. State v. Bickham, 404 So. 2d 929, 1981 La. LEXIS 10442 (Sept. 28, 1981).

Under La. Code Crim. Proc. Ann. art. 641, even though a defendant was found to be suffering from chronic schizophrenia characterized by loss of touch with reality, that did not preclude him having the capacity to proceed to trial, for which the critical determination was whether he was able to understand the proceedings and to aid in his defense. State v. Jones, 376 So. 2d 125, 1979 La. LEXIS 7113 (Oct. 8, 1979).

Although at a sanity commission hearing on present competency to assist the defense, it was convincingly shown by the testimony of the psychiatrists and a former attorney that a defendant had no present memory of the events of a robbery due to the amount of alcohol and marijuana he had used, amnesia due solely to excessive use of alcohol at the time of the offense was not a mental incapacity to proceed to trial, since it did not result from a mental defect. State v. Williams, 375 So. 2d 1379, 1979 La. LEXIS 7116 (Oct. 8, 1979).

Where one physician testified that defendant understood right from wrong and was competent to stand trial but another physician testified that defendant was not able to understand the nature of the charges against him or to assist his attorney in his defense, the court reversed the trial court’s ruling that defendant was competent to stand trial and remanded the case for further proceedings to determine whether defendant lacked the capacity to understand the proceedings against him or to assist in his defense; hearing was primarily devoted to the question whether defendant understood right from wrong, which was irrelevant to a determination of competency to stand trial. State v. Hamilton, 373 So. 2d 179, 1979 La. LEXIS 6875 (June 25, 1979).

Mental capacity to proceed was not present when the defendant, was unable to understand the proceedings against him or to assist in his defense, and had to be medicated and tended to by a psychiatrist daily. State v. Coco, 371 So. 2d 803, 1979 La. LEXIS 6405 (May 21, 1979).

Where ramblings at trial of defendant charged with burglary suggested that the defendant did not understand the nature or importance of the proceedings, the case would be was remanded for a re-evaluation of the defendant’s capacity at the time of his trial. State v. Weber, 364 So. 2d 952, 1978 La. LEXIS 5446 (Nov. 13, 1978).

Court appointed expert witnesses’ finding that defendant was incompetent to stand trial should have been given weight where the only contradicting evidence was by the coroner and his finding was based on one interview with defendant. State v. Flores, 315 So. 2d 772, 1975 La. LEXIS 4868 (June 23, 1975).

Where defendant was found to be presently sane, defendant’s inability to remember the events occurring at the time of an offense did not prevent defendant from assisting in his defense; thus, defendant had the mental capacity to proceed. State v. Gray, 291 So. 2d 390, 1974 La. LEXIS 3420 (Feb. 18, 1974).

Although a lunacy commission determined that a defendant on trial for murder was of extremely low intelligence, he was found to be competent because he could understand the nature and object of the proceedings against him. State v. Chinn, 229 LA. 984, 87 So. 2d 315, 1955 La. LEXIS 1474 (Nov. 7, 1955).

Trial court did not err in declaring defendant presently sane in his trial for attempted murder; although one expert witness testified that defendant had unstable emotions, there was no evidence to support a finding that defendant was incapacitated for purposes of former La. Rev. Stat. Ann. § 15:267 (now La. Code Crim. Proc. Ann. art. 641). State v. Riviere, 225 LA. 114, 72 So. 2d 316, 1954 La. LEXIS 1198 (Mar. 22, 1954).

• Trials

•• Burdens of Proof

••• Defense. — Defendant failed to establish that he was mentally incompetent at the time of his sentencing; members of an appointed sanity commission determined that there was no evidence of incompetency and defendant’s testimony that he used alcohol and drugs prior to his trial did not establish that he was incompetent at the time of sentencing. State v. Lott, 671 So. 2d 1182, 1996 La. App. LEXIS 570 (Apr. 3, 1996).

Supreme court affirmed convictions and death sentences for three first-degree murders and two manslaughter convictions; defendant was paranoid but competent to proceed and clearly understood the consequences of withdrawal of an insanity plea. State v. Lowenfield, 495 So. 2d 1245, 1985 La. LEXIS 10101 (Dec. 2, 1985), writ of certiorari denied by 476 U.S. 1153, 106 S. Ct. 2259, 90 L. Ed. 2d 704, 1986 U.S. LEXIS 1710, 54 U.S.L.W. 3777 (1986).

•• Defendant’s Rights

••• General Overview. — Trial court did not abuse his discretion under La. Code Crim. Proc. art. 641 in denying the defendant’s motion for a new trial on a charge of aggravated rape after it concluded that the defendant failed to prove that he was so mentally deficient that he lacked capacity to understand the proceedings against him and to assist in his defense. State v. Morris, 340 So. 2d 195, 1976 La. LEXIS 5276 (Oct. 14, 1976).

•• Judicial Discretion. — Ordering of a sanity commission rests in the sound discretion of the trial court. State v. Stewart, 866 So. 2d 1016, 2004 La. App. LEXIS 73 (Jan. 27, 2004), writ denied by La. 2004-0449, 876 So. 2d 832, 2004 La. LEXIS 2218 (La. June 25, 2004).

• Defenses

•• Diminished Capacity. — According to La. Code Crim. Proc. Ann. art. 641, mental incapacity to proceed exists when, as a result of mental disease or defect, a defendant presently lacks the capacity to understand the proceedings against him or to assist in his defense; a defendant’s mental incapacity to proceed may be raised by the defense, the district attorney, or the court at any time, under La. Code Crim. Proc. Ann. art. 642. State v. Williams, 841 So. 2d 936, 2003 La. App. LEXIS 452 (Feb. 25, 2003).

Confession to the murder of his wife by a mildly mentally retarded defendant, who was educated only to an elementary school level, was deemed to be voluntary because he came to a police station and lucidly reported the crime, was functioning as a 12-year-old at time of trial, could read a little, was not medicated or psychotic, and understood the crime with which he had been charged; additionally, although defendant had originally been judged incompetent to assist in his own defense, a treating psychiatrist testified that defendant had been malingering. State v. Jackson, 600 So. 2d 739, 1992 La. App. LEXIS 1365 (May 12, 1992).

•• Insanity

••• General Overview. — Trial court did not err in finding that defendant was insane and unable to stand trial for murder where the evidence showed that defendant had a long history of mental history and where the expert testimony supported such a determination. State v. Yaun, 237 LA. 186, 110 So. 2d 573, 1959 La. LEXIS 992 (Mar. 23, 1959).

••• Burdens of Proof. — On remand for resentencing after defendant’s conviction upon his pleas of guilty to attempted aggravated rape and armed robbery, the trial court did not abuse its discretion by denying defendant’s motion for the appointment of a sanity commission, where defendant produced no evidence that he lacked the capacity to understand the proceedings against him or to assist in his defense. State v. Franks, 391 So. 2d 1133, 1980 La. LEXIS 9064 (Nov. 10, 1980), writ of certiorari denied by 450 U.S. 983, 101 S. Ct. 1520, 67 L. Ed. 2d 818, 1981 U.S. LEXIS 1235, 49 U.S.L.W. 3663 (1981).

Where a trial judge found that defendant was insane and incompetent to stand trial, the trial judge erred; defendant was competent to stand trial because she could understand the proceedings when taking a specific tranquilizing drug. State v. Hampton, 253 LA. 399, 218 So. 2d 311, 1969 La. LEXIS 3140 (Jan. 20, 1969).

••• Insanity Defense. — Defendant’s conviction for attempted second-degree murder was upheld, because the trial court did not abuse its discretion in determining that defendant was competent to stand trial; defendant was an active participant in the motion proceedings prior to and during trial. State v. Armant, 719 So. 2d 510, 1998 La. App. LEXIS 1476 (May 27, 1998), writ denied by La. 98-1909, 729 So. 2d 4, 1998 La. LEXIS 3584 (La. Nov. 20, 1998), writ denied by La. 98-1884, 729 So. 2d 3, 1998 La. LEXIS 3588 (La. Nov. 20, 1998), writ denied by La. 2000-1863, 787 So. 2d 307, 2001 La. LEXIS 882 (La. Mar. 16, 2001), writ denied by La. 2001-1042, 805 So. 2d 1184, 2002 La. LEXIS 79 (La. Jan. 4, 2002).

Defendant was properly found competent to stand trial on the date that the trial began pursuant to La. Code Crim. Proc. Ann. art. 641 because he was able to assist in his defense although defendant might have been unwilling to assist in exploring the range of defenses available to him. State v. Pravata, 522 So. 2d 606, 1988 La. App. LEXIS 639 (Feb. 23, 1988), writ of certiorari denied by 531 So. 2d 261, 1988 La. LEXIS 1852 (La. 1988).

Defendant had the capacity to proceed where an examination physician testified that defendant was sane, had good recall, understood the charges against him and the consequences, and seemed to be perfectly capable of assisting in his defense. State v. Huckaby, 495 So. 2d 404, 1986 La. App. LEXIS 7757 (Oct. 8, 1986).

Trial court did not err in refusing to appoint a sanity commission to determine if defendant was competent to stand trial pursuant to La. Code Crim. Proc. Ann. art. 641, because defendant understood the charges against him, knew the severity of the sentence, and provided his attorney with names of witnesses. State v. Felo, 454 So. 2d 1150, 1984 La. App. LEXIS 9313 (July 16, 1984), writ denied by 488 So. 2d 686, 1986 La. LEXIS 6401 (La. 1986).

Where defendant presented no evidence supplying reasonable grounds for the trial judge to believe that defendant lacked the capacity to understand the proceedings against him or to assist in his defense under La. Code Crim. Proc. Ann. art. 641 so as to warrant the appointment of a sanity commission under La. Code Crim. Proc. Ann. art. 643, defendant’s conviction was affirmed. State v. Wilkerson, 403 So. 2d 652, 1981 La. LEXIS 10023 (Sept. 8, 1981).

On remand for resentencing after defendant’s conviction upon his pleas of guilty to attempted aggravated rape and armed robbery, the trial court did not abuse its discretion by denying defendant’s motion for the appointment of a sanity commission, where defendant produced no evidence that he lacked the capacity to understand the proceedings against him or to assist in his defense. State v. Franks, 391 So. 2d 1133, 1980 La. LEXIS 9064 (Nov. 10, 1980), writ of certiorari denied by 450 U.S. 983, 101 S. Ct. 1520, 67 L. Ed. 2d 818, 1981 U.S. LEXIS 1235, 49 U.S.L.W. 3663 (1981).

Trial judge did not abuse his discretion in suspending a sanity hearing and ordering further tests where a physician testified that further tests would establish the level of defendant’s retardation and how it related to his ability to assist his defense counsel; moreover, where two examining physicians testified that defendant was able to assist counsel, the trial court did not err in finding him competent to stand trial. State v. Bennett, 345 So. 2d 1129, 1977 La. LEXIS 5302 (Jan. 24, 1977).

Under La. Code Crim. Proc. Ann. art. 641, mental incapacity to proceed existed when, as a result of mental disease or defect, defendant presently lacked the capacity to understand the proceedings against him or to assist in his defense; defendant’s conviction and sentence for armed robbery were upheld where an alleged case of nerves which defendant suffered, if existing in the condition he described, would not make him incapable of understanding the proceedings and assisting in his defense. State v. Pellerin, 286 So. 2d 639, 1973 La. LEXIS 6599 (Dec. 3, 1973).

• Sentencing

•• Mental Incapacity. — Stroke and its aftereffects, including significant physical problems and a personality disorder, constituted a mental disease or defect under La. Code Crim. Proc. Ann. art. 641. State v. Levy, 700 So. 2d 1283, 1997 La. App. LEXIS 2271 (Sept. 23, 1997).

Defendant failed to establish that he was mentally incompetent at the time of his sentencing; members of an appointed sanity commission determined that there was no evidence of incompetency and defendant’s testimony that he used alcohol and drugs prior to his trial did not establish that he was incompetent at the time of sentencing. State v. Lott, 671 So. 2d 1182, 1996 La. App. LEXIS 570 (Apr. 3, 1996).

A trial court did not comply with La. Code Crim. Proc. Ann. art. 641 where the report that it used to determine defendant’s competency to assist his counsel and to continue the trial proceedings was written by a doctor who was not shown in the record to be appointed to the sanity commission. State v. Brady, 506 So. 2d 802, 1987 La. App. LEXIS 9332 (Apr. 14, 1987).

Defendant’s request to withdraw his guilty plea to armed robbery was properly denied when evidence showed that he understood the proceedings against him and was able to assist in his own defense; there was no indication that defendant could not remember the circumstances of the occasion that gave rise to the criminal charges against him and he himself testified at the hearing on the motions. State v. McKay, 324 So. 2d 363, 1975 La. LEXIS 4201 (Dec. 8, 1975).

• Postconviction Proceedings

•• Motions for New Trial. — Trial court did not abuse his discretion under La. Code Crim. Proc. art. 641 in denying the defendant’s motion for a new trial on a charge of aggravated rape after it concluded that the defendant failed to prove that he was so mentally deficient that he lacked capacity to understand the proceedings against him and to assist in his defense. State v. Morris, 340 So. 2d 195, 1976 La. LEXIS 5276 (Oct. 14, 1976).

• Appeals

•• Standards of Review

••• Abuse of Discretion

•••• General Overview. — Trial court did not abuse its discretion in denying defendant’s request for a second sanity commission because defendant failed to present any evidence in support of his motion, as required by La. Rev. Stat. Ann. § 15:432 and La. Code Crim. Proc. Ann. art. 641. State v. West, 559 So. 2d 1005, 1990 La. App. LEXIS 895 (Apr. 18, 1990).

Defendant bears the burden of establishing his mental incapacity to proceed by a clear preponderance of the evidence; a trial judge’s determination of capacity to stand trial is entitled to great weight and will not be disturbed on appeal absent abuse of discretion. State v. Comeaux, 514 So. 2d 84, 1987 La. LEXIS 9851 (Sept. 9, 1987).

Defendant who was mildly mentally retarded, with a tested I.Q. of 68, a mental age of 11, and a mental age of five based upon logical memory, but whose CT scan and EEG were within normal limits and who was not psychotic, was found competent to stand trial. State v. Comeaux, 514 So. 2d 84, 1987 La. LEXIS 9851 (Sept. 9, 1987).

• Habeas Corpus

•• Procedure

••• Filing of Petition

•••• General Overview. — In petitioner inmate’s application for a writ of habeas corpus to release him from respondent hospital, the inmate was entitled to a hearing regarding whether he was presently insane because under former La. Rev. Stat. Ann. § 15:267 (now La. Code Crim. Proc. Ann. art. 641), the hospital authorities determined that he was able to understand the criminal proceedings against him for his indictment for aggravated rape. State ex rel. Caesar v. Gremillion, 247 LA. 1108, 176 So. 2d 394, 1965 La. LEXIS 2014 (June 7, 1965).

EVIDENCE

• Inferences & Presumptions

•• General Overview. — Because the defense did not present current psychiatric expert testimony to challenge the unanimous finding of a sanity commission, the defense had not demonstrated that defendant was mentally incapable of standing trial as defined by La. Code Crim. Proc. Ann. art. 641. State v. Gurley, 565 So. 2d 1055, 1990 La. App. LEXIS 1672 (June 28, 1990), writ of certiorari denied by 575 So. 2d 386, 1991 La. LEXIS 425 (La. 1991).

• Procedural Considerations

•• Burdens of Proof

••• General Overview. — Law presumes a defendant’s sanity, and defendant has the burden of proving by a preponderance of the evidence that, as a result of a mental disease or defect, he lacks the capacity to understand the proceedings against him or to assist in his defense. State v. Stewart, 866 So. 2d 1016, 2004 La. App. LEXIS 73 (Jan. 27, 2004), writ denied by La. 2004-0449, 876 So. 2d 832, 2004 La. LEXIS 2218 (La. June 25, 2004).

Trial court correctly denied defense counsel’s motion for appointment of a sanity commission to determine defendant’s mental capacity where defendant did not present any medical or testimonial evidence in support of his motion; therefore, defense counsel did not meet his burden of proof of calling the defendant’s ability to proceed into question. State v. Stewart, 866 So. 2d 1016, 2004 La. App. LEXIS 73 (Jan. 27, 2004), writ denied by La. 2004-0449, 876 So. 2d 832, 2004 La. LEXIS 2218 (La. June 25, 2004).

• Scientific Evidence

•• Psychiatric & Psychological Evidence. — Although a lunacy commission determined that a defendant on trial for murder was of extremely low intelligence, he was found to be competent because he could understand the nature and object of the proceedings against him. State v. Chinn, 229 LA. 984, 87 So. 2d 315, 1955 La. LEXIS 1474 (Nov. 7, 1955).

• Testimony

•• Experts

••• Criminal Trials. — Trial judge’s acceptance of a third psychiatrist’s conclusion in the face of two contrary medical opinions having a substantial factual basis was tantamount to turning its judicial function over to that psychiatrist where the first two psychiatrists’ conclusions were based on psychological tests, observations, and interviews while the third psychiatrist’s conclusion was based only on his interaction with defendant; the trial court failed to observe procedures adequate to protect defendant’s right not to be tried or convicted while incompetent to stand trial. State v. Rogers, 419 So. 2d 840, 1982 La. LEXIS 11793 (Sept. 7, 1982).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: The Insanity Defense: Should Louisiana Change the Rules? 44 La. L. Rev. 165 (September, 1983).

Note: Ford v. Wainwright: Warning — Sanity on Death Row May Be Hazardous to Your Health. 47 La. L. Rev. 1351 (July, 1987).

Note: Fraying the Hangman’s Knot?: State v. Michael Owen Perry. 54 La. L. Rev. 1701 (July, 1994).

Article: What Right to Privacy? The Risk to the Voluntary Mental Health Patient as a Result of Louisiana’s Current Forcible Medication Statute. 24 S.U. L. Rev. 1 (Fall, 1996).

Art. 642. How mental incapacity is raised; effect.

The defendant’s mental incapacity to proceed may be raised at any time by the defense, the district attorney, or the court. When the question of the defendant’s mental incapacity to proceed is raised, there shall be no further steps in the criminal prosecution, except the institution of prosecution, until the defendant is found to have the mental capacity to proceed.

Editor’s Notes. — The text of the commentary for this Article was reprinted due to a typographical error in the earlier edition.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Although present incapacity to stand trial is ordinarily urged by the defense, it may be raised by the district attorney or on the court’s own motion. It is in the interest of fair administration of justice that a defendant who lacks the capacity to understand the proceedings against him and to assist in his defense should not be brought to trial while that condition exists. Art. 267 of the 1928 Code of Criminal Procedure, as amended in 1932, similarly provided for appointment of a lunacy commission whenever “the court has reasonable ground to believe that the defendant . . . is insane or mentally defective to the extent that (he) is unable to understand the proceedings against him or to assist in his defense.” This provision was applied in State v. Hebert, 186 La. 308, 172 So. 167 (1937), to uphold the trial judge’s appointment of a lunacy commission on the district attorney’s suggestion that the defendant might be mentally unfit to proceed with the trial, and despite the fact that no plea of present insanity had been tendered by the defense.

(b) When the question of the defendant’s mental capacity to proceed has been raised, all proceedings in the case are stayed until that issue is determined, thus making sure that no action prejudicial to the defendant will be taken until the defendant’s capacity to understand the nature of the proceedings and to assist in his defense has been established. An exception is made as to institution of the criminal prosecution. This may sometimes be necessary in order to prevent the time limitations on the institution of the prosecution from running out while the proceedings against a mentally incapable defendant have been stayed. Only the time limitations upon commencement of trial are interrupted by insanity of the defendant. See Art. 579.

JUDICIAL DECISIONS

INDEX

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Robbery

•••• General Overview

• Preliminary Proceedings

•• Extradition

••• General Overview

• Pretrial Motions & Procedures

•• Competency to Stand Trial

• Guilty Pleas

•• Competency

• Trials

•• Defendant’s Rights

••• General Overview

••• Right to Fair Trial

•• Judicial Discretion

• Defenses

•• Diminished Capacity

•• Insanity

••• General Overview

••• Burdens of Proof

••• Insanity Defense

• Sentencing

•• Mental Incapacity

• Appeals

•• Standards of Review

••• Harmless & Invited Errors

•••• General Overview

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Robbery

•••• General Overview. — Trial court did not err in failing to order a mental examination of defendant before sentencing him for his armed robbery conviction; defendant did not request a mental health examination, and while the presentence investigation report indicated that defendant had a history of mental problems, the record reflected that defendant was able to make decisions and to communicate with defense counsel. State v. Bowers, 746 So. 2d 82, 1999 La. App. LEXIS 2654 (Sept. 28, 1999).

• Preliminary Proceedings

•• Extradition

••• General Overview. — An extradition proceeding was not a critcal stage of a criminal prosecution requiring a sanity hearing; to allow the defendant to raise the full panoply of issues that would ultimately be raised on his defense of a murder charge would unduly restrict and burden the extradition process, defeating the purpose of the intended summary procedure. State v. Tyler, 398 So. 2d 1108, 1981 La. LEXIS 8066 (May 18, 1981).

An extradition proceeding was at a critcal stage of a criminal prosecution requiring a sanity hearing; to allow the defendant to raise the full panoply of issues that would ultimately be raised on his defense of a murder charge would unduly restrict and burden the extradition process, defeating the purpose of the intended summary procedure. State v. Tyler, 398 So. 2d 1108, 1981 La. LEXIS 8066 (May 18, 1981).

• Pretrial Motions & Procedures

•• Competency to Stand Trial. — Trial court did not err in granting the State’s motion to obtain blood samples from the defendant during the period of time that the defendant was incompetent to proceed with his trial for multiple counts of aggravated kidnapping, aggravated rape, and aggravated crime against nature. State v. Lebreton, 859 So. 2d 785, 2003 La. App. LEXIS 2872 (Oct. 17, 2003), writ of certiorari denied by La. 2003-3176, 871 So. 2d 345, 2004 La. LEXIS 1010 (La. Mar. 26, 2004).

Defendant’s convictions and sentences were reversed when the record failed to indicate that the trial court determined defendant’s competency to proceed before defendant entered his plea, as there was no indication in the transcript or the docket master entry that the doctors testified or that the trial court made a ruling on defendant’s competency. State v. Lee, 834 So. 2d 536, 2002 La. App. LEXIS 3841 (Dec. 4, 2002), vacated by, remanded by La. 2003-0032, 852 So. 2d 987, 2003 La. LEXIS 1926 (La. June 27, 2003).

Order vacating defendant’s first-degree murder conviction and granting a new trial was upheld because having signed the motion for psychiatric examination, the trial court clearly erred as a matter of law under La. Code Crim. Proc. Ann. art. 642 by proceeding to trial without making any assessment of defendant’s capacity to proceed, and there was insufficient evidence to make a meaningful retrospective determination of defendant’s capacity to stand trial. State ex rel. Seals v. State, 831 So. 2d 828, 2002 La. LEXIS 3056 (Oct. 25, 2002), writ denied by La. 2003-2303, 860 So. 2d 548, 2003 La. LEXIS 3497 (La. Nov. 21, 2003), writ denied by 998 So. 2d 711, 2009 La. LEXIS 304 (La. 2009), writ denied by 5 So. 3d 126, 2009 La. LEXIS 1029 (La. 2009).

La. Code Crim. Proc. Ann. art. 642 is broad enough to encompass situations in which the trial court may appoint a mental health expert as well as those occasions in which the trial court must appoint a sanity commission because reasonable grounds exist for doubting the defendant’s competency; once a trial court signs a motion for psychiatric evaluation, the trial court clearly errs as a matter of law under La. Code Crim. Proc. Ann. art. 642 by proceeding to trial without making any assessment of defendant’s capacity to proceed. State ex rel. Seals v. State, 831 So. 2d 828, 2002 La. LEXIS 3056 (Oct. 25, 2002), writ denied by La. 2003-2303, 860 So. 2d 548, 2003 La. LEXIS 3497 (La. Nov. 21, 2003), writ denied by 998 So. 2d 711, 2009 La. LEXIS 304 (La. 2009), writ denied by 5 So. 3d 126, 2009 La. LEXIS 1029 (La. 2009).

Defendant’s mental incapacity to proceed may be raised by the defense, the district attorney, or the court at any time, however, trial court did not err when it found defendant competent to stand trial where the initial determination that defendant was incompetent was based on his lack of understanding of his legal rights, not on any particular mental disease. State v. Pugh, 831 So. 2d 341, 2002 La. App. LEXIS 3138 (Oct. 16, 2002).

Trial court erred in holding a hearing to consider several motions after a sanity commission was appointed but before the commission rendered its determination regarding defendant’s competency, as holding the hearing was a patent error found on review as required by La. Code Crim. Proc. Ann. art. 920; however, the error was harmless because the motions were those primarily filed by the defendant and were generally resolved in his favor, and the hearing was pretrial in nature. State v. Karam, 834 So. 2d 1003, 2002 La. App. LEXIS 2479 (July 31, 2002).

Where defendant was convicted of second degree murder for the shooting death of his girlfriend, the mother of his child, any error in transferring defendant’s case to a different division was harmless error. State v. Prudhomme, 819 So. 2d 443, 2002 La. App. LEXIS 1792 (June 5, 2002), writ denied by La. 2002-2073, 847 So. 2d 1251, 2003 La. LEXIS 2138 (La. June 27, 2003).

Once the question of a defendant’s mental capacity to proceed is raised, La Code Crim. P. Ann. art. 642 mandates a stay in the prosecution until the defendant is found to have the mental capacity to proceed; where the trial court appointed a sanity commission but no such evaluation was completed, and the trial court made no ruling on the defendant’s capacity to proceed prior to the start of trial, any further steps in the prosecution taken after the issue of defendant’s mental capacity to proceed was raised had to be nullified, vacated, and set aside. State v. Perkins, 759 So. 2d 334, 2000 La. App. LEXIS 1230 (May 17, 2000), writ denied by La. 2000-1826, 813 So. 2d 1098, 2002 La. LEXIS 1876 (La. Apr. 26, 2002).

Trial court did not err by not determining if defendant was competent to proceed to trial after defendant filed a motion to change his plea of guilty to not guilty or not guilty by reason of insanity because defendant proceeded to trial without a ruling on his motions and without objection, nothing in the record showed that defendant raised the issue of his competency to proceed prior to trial, and defendant first raised the competency issue after he was convicted by applying for appointment of a sanity commission. State v. Scamardo, 708 So. 2d 1126, 1998 La. App. LEXIS 289 (Feb. 11, 1998), writ denied by La. 98-0672, 724 So. 2d 204, 1998 La. LEXIS 2254 (La. July 2, 1998), writ denied by La. 2001-1061, 805 So. 2d 1185, 2002 La. LEXIS 84 (La. Jan. 4, 2002).

La. Code Crim. Proc. Ann. arts. 642 and 643, when read in pari materia, implicitly required a trial court to determine whether reasonable grounds to doubt defendant’s mental capacity existed before proceeding further in the prosecution; although a mental examination was not required in every case where defendant’s mental capacity to proceed was questioned, the record had to reflect that the trial court made a determination of whether reasonable grounds existed to doubt defendant’s mental capacity. State v. Cyriak, 684 So. 2d 42, 1996 La. App. LEXIS 2631 (Nov. 6, 1996).

Where defendant, who was indicted for the second-degree murder of her husband, filed an application for the appointment of a sanity commission and for a hearing on her capacity to proceed under La. Code Crim. Proc. Ann. art. 642, and the trial court never ruled on the motion, defendant waived her application because she failed to renew the request prior to the time when she entered her plea. State v. Dugas, 683 So. 2d 1253, 1996 La. App. LEXIS 2350 (Oct. 9, 1996), writ of certiorari denied by La. 96-2652, 692 So. 2d 417, 1997 La. LEXIS 1166 (La. Apr. 4, 1997).

The trial court committed an error patent under La. Code Crim. Proc. Ann. art. 642, when it arraigned defendant after he raised the issue of his possible mental incapacity. State v. Kelly, 677 So. 2d 495, 1996 La. App. LEXIS 1068 (May 8, 1996).

Defendant’s guilty plea was improper where the trial court violated defendant’s due process right not to be tried until his mental capacity to proceed had been determined. State v. Gowan, 666 So. 2d 1325, 1996 La. App. LEXIS 17 (Jan. 24, 1996).

Where, before ruling on a motion for mental examination filed by defendant’s attorney questioning the competency of her client, a trial court received a return on the grand jury indictment, held the arraignment, and held a pretrial conference in which the State responded to defendant’s discovery motion, the trial court’s failure to comply with the requirements of La. Code Crim. Proc. Ann. art. 642 was harmless error. State v. Davis, 666 So. 2d 400, 1995 La. App. LEXIS 3542 (Dec. 15, 1995), writ of certiorari denied by La. 96-0127, 671 So. 2d 925, 1996 La. LEXIS 1077 (La. Apr. 19, 1996).

Defendant’s sentence was reversed where the record did not show that the trial court made a determination of whether there were reasonable grounds to doubt defendant’s mental capacity to proceed as required by La. Code Crim. Proc. Ann. art. 642. State v. Carney, 663 So. 2d 470, 1995 La. App. LEXIS 2542 (Oct. 13, 1995).

Trial judge’s failure to stay the criminal proceedings against defendant after ordering an evaluation of defendant’s mental capacity on motion by the State required reversal of defendant’s conviction and sentence. State v. Calais, 615 So. 2d 4, 1993 La. App. LEXIS 424 (Feb. 3, 1993), writ of certiorari denied by 617 So. 2d 1180, 1993 La. LEXIS 1778 (La. 1993).

Where defendant petitioned for appointment of a sanity commission, a trial court judgment entered on defendant’s guilty plea without a contradictory hearing on the issue of defendant’s capacity was vacated; under La. Code Crim. Proc. Ann. arts. 642, 647, the trial court’s failure to hold a hearing on the issue of defendant’s sanity prior to accepting his guilty plea violated his due process rights; due process did not simply forbid the State from trying and convicting a person who was incompetent, it also demanded adequate anticipatory, protective procedures to minimize the risk that an incompetent person would be convicted. State v. Nomey, 613 So. 2d 157, 1993 La. LEXIS 69 (Jan. 19, 1993).

In accordance with La. Code Crim. Proc. Ann. art. 642, the trial court erred when it accepted defendant’s guilty plea prior to hearing the sanity commission’s findings on defendant’s sanity at the time of the manslaughter and to proceed with trial. State v. Nicholas, 587 So. 2d 16, 1991 La. App. LEXIS 2118 (Aug. 7, 1991).

Sanity hearing held four months prior to trial was not too remote in time under La. Code Crim. Proc. Ann. art. 642 and a second hearing was not required when there was no new evidence that defendant was not competent to proceed. State v. Harris, 478 So. 2d 233, 1985 La. App. LEXIS 10121 (Nov. 7, 1985).

Defendant’s mental incapacity to proceed was raised prior to arraignment given he had been committed; thus, steps in the criminal prosecution of defendant were to halt until the defendant was found to have the mental capacity to proceed. State v. Nicholas, 462 So. 2d 1295, 1985 La. App. LEXIS 8162 (Jan. 14, 1985).

In an armed robbery case, defendant’s presumption of sanity remained intact and the trial court had no reasonable ground to question his capacity to stand trial as the defense failed to introduce any evidence or to allege any facts suggesting that defendant was unable to understand the nature of the proceedings against him; therefore, the trial court did not abuse its discretion in denying defendant’s unsubstantiated request for appointment of a lunacy commission. State v. Bickham, 404 So. 2d 929, 1981 La. LEXIS 10442 (Sept. 28, 1981).

When reasonable doubt arose after trial as to defendant’s mental capacity to proceed, it was an abuse of discretion to proceed with sentencing without fully complying with the procedures for determination of capacity, which required reversal of the sentence and a remand for appointment of a sanity commission. State v. Clark, 367 So. 2d 311, 1979 La. LEXIS 7290 (Jan. 29, 1979).

A trial judge abused his discretion when it denied a motion filed by a simple burglary convict for the appointment of a sanity commission prior to sentencing because a psychiatrist’s affidavit, as well as an order of another judge ordering the appointment of a sanity commission to examine defendant’s mental capacity to proceed on other pending criminal charges, established reasonable ground to doubt his mental capacity to proceed. State v. Henson, 351 So. 2d 1169, 1977 La. LEXIS 6755 (Nov. 14, 1977).

• Guilty Pleas

•• Competency. — Where sanity proceedings were pending in a separate criminal proceeding, a trial court did not violate defendant’s due process rights by accepting his pleas of guilty in two other proceedings because those cases where wholly unrelated to the case where the sanity proceeding was pending and, thus, there was no reason for the trial court to give effect to the pending sanity determination. State v. Swafford, 715 So. 2d 104, 1998 La. App. LEXIS 1628 (June 24, 1998).

Once the trial court granted defendant’s request for a sanity commission, it could take no further steps in the case until it found that defendant had the capacity to proceed. State v. Aylor, 416 So. 2d 927, 1982 La. LEXIS 11455 (July 2, 1982), overruled by State v. Nomey, 613 So. 2d 157, 1993 La. LEXIS 69 (La. 1993).

• Trials

•• Defendant’s Rights

••• General Overview. — Criminal defendant failed to allege specific facts or information to establish reasonable grounds for the trial judge to doubt the defendant’s mental capacity to proceed under La. Code Crim. Proc. Ann. art. 642. State v. Mitchell, 580 So. 2d 1006, 1991 La. App. LEXIS 1368 (May 22, 1991), writ of certiorari denied by 613 So. 2d 969, 1993 La. LEXIS 986 (La. 1993).

••• Right to Fair Trial. — Defendant’s convictions and sentences were reversed when the record failed to indicate that the trial court determined defendant’s competency to proceed before defendant entered his plea, as there was no indication in the transcript or the docket master entry that the doctors testified or that the trial court made a ruling on defendant’s competency. State v. Lee, 834 So. 2d 536, 2002 La. App. LEXIS 3841 (Dec. 4, 2002), vacated by, remanded by La. 2003-0032, 852 So. 2d 987, 2003 La. LEXIS 1926 (La. June 27, 2003).

•• Judicial Discretion. — Refusal of defendant’s request for the appointment of a sanity commission, made just before a jury was selected in his second-degree murder trial, was within trial court’s discretion; two previous sanity commissions had already been appointed, and the refusal was supported by the trial judge’s observation that defendant was ably assisting his counsel as well as by expert testimony. State v. Guidry, 449 So. 2d 41, 1984 La. App. LEXIS 8313 (Feb. 28, 1984).

• Defenses

•• Diminished Capacity. — Court erred pursuant to La. Code Crim. Proc. Ann. art. 642 when it remanded defendant’s armed robbery action to the trial court for a determination of defendant’s mental capacity at the time he entered his guilty pleas; once defendant placed his sanity at issue and the trial court appointed a sanity commission, the trial court lacked the authority to proceed with the criminal prosecution until the commission rendered its decision. State v. Harris, 406 So. 2d 128, 1981 La. LEXIS 10907 (Nov. 16, 1981).

•• Insanity

••• General Overview. — Defendant’s conviction for first degree murder was affirmed and the trial court did not err in failing to assess defendant’s competency before trial where there was no reasonable ground to doubt defendant’s mental capacity to proceed. State v. Hobley, 752 So. 2d 771, 1999 La. LEXIS 3427 (Dec. 15, 1999), writ of certiorari denied by 531 U.S. 839, 121 S. Ct. 102, 148 L. Ed. 2d 61, 2000 U.S. LEXIS 5376, 69 U.S.L.W. 3226 (2000).

Defendant’s guilty plea was improper where the trial court violated defendant’s due process right not to be tried until his mental capacity to proceed had been determined. State v. Gowan, 666 So. 2d 1325, 1996 La. App. LEXIS 17 (Jan. 24, 1996).

A court committed error in allowing an individual to plead guilty to four counts of armed robbery and in sentencing the individual once an initial sanity commission had been appointed because the issue of sanity had never been resolved. State v. Harris, 406 So. 2d 128, 1981 La. LEXIS 10283 (June 22, 1981).

An extradition proceeding was at a critcal stage of a criminal prosecution requiring a sanity hearing; to allow the defendant to raise the full panoply of issues that would ultimately be raised on his defense of a murder charge would unduly restrict and burden the extradition process, defeating the purpose of the intended summary procedure. State v. Tyler, 398 So. 2d 1108, 1981 La. LEXIS 8066 (May 18, 1981).

••• Burdens of Proof. — According to La. Code Crim. Proc. Ann. art. 641, mental incapacity to proceed exists when, as a result of mental disease or defect, a defendant presently lacks the capacity to understand the proceedings against him or to assist in his defense; a defendant’s mental incapacity to proceed may be raised by the defense, the district attorney, or the court at any time, under La. Code Crim. Proc. Ann. art. 642. State v. Williams, 841 So. 2d 936, 2003 La. App. LEXIS 452 (Feb. 25, 2003).

Defendant failed to discharge the burden, under former La. Rev. Stat. Ann. § 15:267 (now La. Code Crim Proc. Ann. art. 642), of establishing reasonable grounds to believe that his sanity was questionable in order to support a motion for appointment of a lunacy commission; the only evidence to support the motion was the record of convictions, which was contrasted with the trial court’s observations that defendant exhibited rational conduct and gave rational testimony at the trial. State v. Graves, 247 LA. 683, 174 So. 2d 118, 1965 La. LEXIS 2344 (Mar. 29, 1965).

••• Insanity Defense. — Although defendant did not object before trial that the issue of his mental capacity to proceed had not yet been resolved, this did not result in a waiver of the issue, and under La. Code Crim. Proc. Ann. art. 642, the trial court was obligated to determine the issue before proceeding to trial; hence, the defendant’s conviction was reversed, his sentence was vacated, and the case was remanded with instructions to resolve the issue of the defendant’s mental capacity before any other steps in the prosecution of the case occurred. State v. Carney, 630 So. 2d 278, 1993 La. App. LEXIS 3681 (Dec. 1, 1993), vacated by, remanded by 1994 La. App. LEXIS 100 (La.App. 2 Cir. Feb. 1, 1994), reinstated by, remanded by La. App. 25518, 663 So. 2d 470, 1995 La. App. LEXIS 2542 (La.App. 2 Cir. Oct. 13, 1995).

Defedant could not raise the issue of her mental competency after she was convicted and sentenced for second degree murder because under La. Code Crim. Proc. Ann. art. 642, she had the opportunity to raise the issue of her competency during trial and after the trial court found her mentally competent to stand trial, she did not raise the issue again during trial. State v. Lee, 529 So. 2d 853, 1988 La. App. LEXIS 820 (Mar. 10, 1988).

Court erred pursuant to La. Code Crim. Proc. Ann. art. 642 when it remanded defendant’s armed robbery action to the trial court for a determination of defendant’s mental capacity at the time he entered his guilty pleas; once defendant placed his sanity at issue and the trial court appointed a sanity commission, the trial court lacked the authority to proceed with the criminal prosecution until the commission rendered its decision. State v. Harris, 406 So. 2d 128, 1981 La. LEXIS 10907 (Nov. 16, 1981).

Under La. Code Crim. Proc. Ann. art. 642 a criminal defendant was properly denied a sanity review where he provided articulate and lucid testimony at a hearing and prepared and had filed numerous motions. State v. Wymore, 377 So. 2d 283, 1979 La. LEXIS 7259 (Nov. 1, 1979), writ of certiorari denied by 447 U.S. 935, 100 S. Ct. 3038, 65 L. Ed. 2d 1130, 1980 U.S. LEXIS 2437 (1980).

Where non-frivolous allegations of insanity were made by defense counsel in an armed robbery case, the trial court erred in refusing to halt the prosecution proceedings to determine whether defendant had the mental capacity to proceed. State v. Jones, 368 So. 2d 1023, 1979 La. LEXIS 6083 (Mar. 5, 1979).

• Sentencing

•• Mental Incapacity. — La. Code Crim. Proc. Ann. art. 642 provides that, once a defendant’s mental capacity to proceed is called into question, there shall be no further steps in the criminal prosecution; the issue of present insanity or mental incapacity to proceed may be raised at any stage of the proceedings, even after conviction, as a reason why sentence should not be passed. State v. Fish, 759 So. 2d 937, 2000 La. App. LEXIS 864 (Apr. 12, 2000).

Trial court did not err in failing to order a mental examination of defendant before sentencing him for his armed robbery conviction; defendant did not request a mental health examination, and while the presentence investigation report indicated that defendant had a history of mental problems, the record reflected that defendant was able to make decisions and to communicate with defense counsel. State v. Bowers, 746 So. 2d 82, 1999 La. App. LEXIS 2654 (Sept. 28, 1999).

Refusal of defendant’s request for the appointment of a sanity commission, made just before a jury was selected in his second-degree murder trial, was within trial court’s discretion; two previous sanity commissions had already been appointed, and the refusal was supported by the trial judge’s observation that defendant was ably assisting his counsel as well as by expert testimony. State v. Guidry, 449 So. 2d 41, 1984 La. App. LEXIS 8313 (Feb. 28, 1984).

• Appeals

•• Standards of Review

••• Harmless & Invited Errors

•••• General Overview. — Where defendant was convicted of second degree murder for the shooting death of his girlfriend, the mother of his child, any error in transferring defendant’s case to a different division was harmless error. State v. Prudhomme, 819 So. 2d 443, 2002 La. App. LEXIS 1792 (June 5, 2002), writ denied by La. 2002-2073, 847 So. 2d 1251, 2003 La. LEXIS 2138 (La. June 27, 2003).

Where, before ruling on a motion for mental examination filed by defendant’s attorney questioning the competency of her client, a trial court received a return on the grand jury indictment, held the arraignment, and held a pretrial conference in which the State responded to defendant’s discovery motion, the trial court’s failure to comply with the requirements of La. Code Crim. Proc. Ann. art. 642 was harmless error. State v. Davis, 666 So. 2d 400, 1995 La. App. LEXIS 3542 (Dec. 15, 1995), writ of certiorari denied by La. 96-0127, 671 So. 2d 925, 1996 La. LEXIS 1077 (La. Apr. 19, 1996).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: Ford v. Wainwright: Warning — Sanity on Death Row May Be Hazardous to Your Health. 47 La. L. Rev. 1351 (July, 1987).

Note: Fraying the Hangman’s Knot?: State v. Michael Owen Perry. 54 La. L. Rev. 1701 (July, 1994).

Art. 643. Order for mental examination.

The court shall order a mental examination of the defendant when it has reasonable ground to doubt the defendant’s mental capacity to proceed. Prior to the ordering of any such mental examination, the court shall appoint counsel to represent the defendant if he has not already retained counsel. (Amended by Acts 1975, No. 325, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The ordering of a mental examination as to the defendant’s present capacity to proceed rests in the sound discretion of the court. It is not enough that the defense has filed a motion urging the defense, but there must be sufficient evidence to raise a reasonable doubt as to such capacity. Art. 267 of the 1928 Code providing for the defense of present unfitness, has been similarly construed in State v. Ridgway, 178 La. 609, 152 So. 306 (1934); State v. Neu, 180 La. 545, 157 So. 105 (1934); State v. Messer, 194 La. 238, 193 So. 633 (1940); State v. Washington, 207 La. 849, 22 So.2d 193 (1945); State v. Ledet, 211 La. 769, 30 So.2d 830 (1947); State v. Green, 221 La. 713, 60 So.2d 208 (1952). If there is a substantial doubt as to the defendant’s mental capacity it is an abuse of discretion for the trial judge to refuse to order a mental examination. See State v. Allen, 204 La. 513, 15 So.2d 870 (1943).

(b) The mental examination ordinarily will be limited to a determination of present mental capacity to proceed. It will not include a determination of the defendant’s mental condition at the time of the crime, unless the defense of insanity at the time of the crime is urged and “becomes an issue in the cause.” State v. Chinn, 229 La. 984, 87 So.2d 315 (1955), discussed in The Work of the Louisiana Supreme Court for the 1955-1956 Term—Criminal Law and Procedure, 17 La. L. Rev. 404, 411 (1957).

(c) A defendant whose mental capacity to proceed is in doubt may not be qualified to determine his need for legal assistance nor capable of procuring counsel; therefore, this article makes special provision for counsel, because the usual provisions for appointment of counsel at arraignment do not afford full protection of such a defendant’s interests. As under former R.S. 16:271, enacted in 1964, this right to counsel is not limited to felony cases.
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CRIMINAL LAW & PROCEDURE

• Pretrial Motions & Procedures

•• Competency to Stand Trial. — In a distribution of cocaine case, the trial court did not abuse its discretion by failing to appoint a third sanity commission since nothing in a doctor’s report indicated that defendant’s distrustfulness of his court-appointed attorney was anything more than manipulative behavior and the report did not raise a reasonable doubt as to defendant’s mental capacity to proceed to trial. State v. Williams, 866 So. 2d 1003, 2004 La. App. LEXIS 77 (Jan. 27, 2004), writ denied by La. 2004-0450, 876 So. 2d 832, 2004 La. LEXIS 2144 (La. June 25, 2004).

Defendant’s convictions and sentences were reversed when the record failed to indicate that the trial court determined defendant’s competency to proceed before defendant entered his plea, as there was no indication in the transcript or the docket master entry that the doctors testified or that the trial court made a ruling on defendant’s competency. State v. Lee, 834 So. 2d 536, 2002 La. App. LEXIS 3841 (Dec. 4, 2002), vacated by, remanded by La. 2003-0032, 852 So. 2d 987, 2003 La. LEXIS 1926 (La. June 27, 2003).

Trial court’s preliminary inquiry as to defendant’s competency to stand trial under La. Code Crim. Proc. Ann. art. 643 does not constitute the unilateral conduct of a sanity hearing for the purposes of La. Code Crim. Proc. Ann. art. 646. State ex rel. Seals v. State, 831 So. 2d 828, 2002 La. LEXIS 3056 (Oct. 25, 2002), writ denied by La. 2003-2303, 860 So. 2d 548, 2003 La. LEXIS 3497 (La. Nov. 21, 2003), writ denied by 998 So. 2d 711, 2009 La. LEXIS 304 (La. 2009), writ denied by 5 So. 3d 126, 2009 La. LEXIS 1029 (La. 2009).

Defendant’s mental incapacity to proceed may be raised by the defense, the district attorney, or the court at any time, however, trial court did not err when it found defendant competent to stand trial where, inter alia, initial determination that defendant was incompetent was based on his lack of understanding of his legal rights, not on any particular mental disease. State v. Pugh, 831 So. 2d 341, 2002 La. App. LEXIS 3138 (Oct. 16, 2002).

Merely because a defendant’s capacity to proceed at trial is called into question by formal motion does not, for that reason alone, require the trial court to order a mental examination under La. Code Crim. Proc. Ann. art. 643. State v. Dorsey, 796 So. 2d 135, 2001 La. App. LEXIS 2024 (Sept. 26, 2001), writ denied by La. 2001-2876, 823 So. 2d 941, 2002 La. LEXIS 2516 (La. Aug. 30, 2002), writ denied by La. 2001-2963, 827 So. 2d 414, 2002 La. LEXIS 3000 (La. Oct. 14, 2002).

La. Code Crim. Proc. Ann. arts. 642 and 643, when read in pari materia, implicitly required a trial court to determine whether reasonable grounds to doubt defendant’s mental capacity existed before proceeding further in the prosecution; although a mental examination was not required in every case where defendant’s mental capacity to proceed was questioned, the record had to reflect that the trial court made a determination of whether reasonable grounds existed to doubt defendant’s mental capacity. State v. Cyriak, 684 So. 2d 42, 1996 La. App. LEXIS 2631 (Nov. 6, 1996).

Trial court properly denied request for sanity commission under La. Code Crim. Proc. Ann. art. 643 based on defendant’s appearance, the presumption of sanity, and reports from correctional facility. State v. Jeffers, 623 So. 2d 882, 1993 La. App. LEXIS 2739 (Aug. 18, 1993).

Where defendant’s motion for the appointment of a sanity commission was filed after a jury was selected, the motion was properly denied because defendant’s allegation that he had been committed six times in the last six months did not establish reasonable grounds for doubting defendant’s mental capacity to proceed. State v. Goins, 568 So. 2d 231, 1990 La. App. LEXIS 2174 (Oct. 3, 1990), writ of certiorari denied by 573 So. 2d 1117, 1991 La. LEXIS 295 (La. 1991), writ of certiorari denied by 573 So. 2d 1118, 1991 La. LEXIS 296 (La. 1991).

Defense counsel was not entitled to have granted his motion for mistrial filed just after the jury was sworn in defendant’s prosecution for receiving stolen articles, on the ground that counsel had just learned of defendant’s prior mental history; the court explained that counsel provided no substantiated grounds to doubt defendant’s capacity, as was required under La. Code Crim. Proc. Ann. art. 643 before the proceedings could be halted and a mental examination ordered. State v. Ellis, 555 So. 2d 608, 1989 La. App. LEXIS 2666 (Dec. 28, 1989).

Because defendant failed to show any basis for his claim that he was mentally incapable to proceed, other than his assertion that he did not understand the proceedings, which was tested by the trial judge with questioning, the trial judge acted within his discretion in denying defendant’s request for a competency hearing. State v. Carry, 459 So. 2d 676, 1984 La. App. LEXIS 9927 (Nov. 14, 1984).

Trial court did not abuse its discretion in finding a defendant was competent to stand trial where there was a clear legal basis for the finding of competency because the court appointed commission had found the defendant competent and there were no grounds to doubt the defendant’s mental capacity to proceed. State v. Wright, 446 So. 2d 479, 1984 La. App. LEXIS 8163 (Feb. 9, 1984).

• Counsel

•• Effective Assistance

••• Tests. — Reversal of defendant’s cocaine distribution conviction was required only if, on remand, defendant was shown to have been prejudiced by trial counsel’s deficient performance in failing to request a mental examination of a client whose incomprehension was known to preclude a defense; La. Code Crim. Proc. Ann. art. 643 would support the mental examination of a defendant where there were reasonable grounds to doubt the defendant’s capacity to proceed. State v. Robinson, 655 So. 2d 517, 1995 La. App. LEXIS 1343 (May 5, 1995).

•• Right to Counsel

••• Preliminary Proceedings. — Sanity commission examination to determine if defendant had the capacity to understand the proceedings against him and to assist in his defense was not a critical stage of the proceedings requiring the presence of his counsel; nor was defendant entitled to have his personal physician present at the examination. State v. Breaux, 337 So. 2d 182, 1976 La. LEXIS 3844 (Sept. 13, 1976).

• Trials

•• Defendant’s Rights

••• Right to Fair Trial. — Defendant’s convictions and sentences were reversed when the record failed to indicate that the trial court determined defendant’s competency to proceed before defendant entered his plea, as there was no indication in the transcript or the docket master entry that the doctors testified or that the trial court made a ruling on defendant’s competency. State v. Lee, 834 So. 2d 536, 2002 La. App. LEXIS 3841 (Dec. 4, 2002), vacated by, remanded by La. 2003-0032, 852 So. 2d 987, 2003 La. LEXIS 1926 (La. June 27, 2003).

•• Judicial Discretion. — Refusal of defendant’s request for the appointment of a sanity commission, made just before a jury was selected in his second-degree murder trial, was within trial court’s discretion; two previous sanity commissions had already been appointed, and the refusal was supported by the trial judge’s observation that defendant was ably assisting his counsel as well as by expert testimony. State v. Guidry, 449 So. 2d 41, 1984 La. App. LEXIS 8313 (Feb. 28, 1984).

•• Motions for Mistrial. — Defense counsel was not entitled to have granted his motion for mistrial filed just after the jury was sworn in defendant’s prosecution for receiving stolen articles, on the ground that counsel had just learned of defendant’s prior mental history; the court explained that counsel provided no substantiated grounds to doubt defendant’s capacity, as was required under La. Code Crim. Proc. Ann. art. 643 before the proceedings could be halted and a mental examination ordered. State v. Ellis, 555 So. 2d 608, 1989 La. App. LEXIS 2666 (Dec. 28, 1989).

• Defenses

•• Diminished Capacity. — Prior to defendant’s trial for murder, the trial judge had the authority under La. Code Crim. Proc. Ann. art. 643 to order a mental examination of defendant where there was a reasonable ground to doubt defendant’s mental capacity. State v. Sheppard, 350 So. 2d 615, 1977 La. LEXIS 4678 (Sept. 19, 1977).

•• Insanity

••• General Overview. — Defendant’s conviction for first degree murder was affirmed and the trial court did not err in failing to assess defendant’s competency before trial where there was no reasonable ground to doubt defendant’s mental capacity to proceed. State v. Hobley, 752 So. 2d 771, 1999 La. LEXIS 3427 (Dec. 15, 1999), writ of certiorari denied by 531 U.S. 839, 121 S. Ct. 102, 148 L. Ed. 2d 61, 2000 U.S. LEXIS 5376, 69 U.S.L.W. 3226 (2000).

Sanity commission examination to determine if defendant had the capacity to understand the proceedings against him and to assist in his defense was not a critical stage of the proceedings requiring the presence of his counsel; nor was defendant entitled to have his personal physician present at the examination. State v. Breaux, 337 So. 2d 182, 1976 La. LEXIS 3844 (Sept. 13, 1976).

••• Burdens of Proof. — Where Louisiana law presumes a defendant’s sanity, under La. Rev. Stat. Ann. § 15:432, a defendant has the burden of proving by a preponderance of the evidence that, as a result of a mental disease or defect, he lacks the capacity to understand the proceedings against him or to assist in his defense; the trial court is required to order a mental examination of the defendant only when it has reasonable grounds to doubt the defendant’s mental capacity to proceed, under La. Code Crim. Proc. Ann. art. 643, and the ordering of a sanity commission rests in the sound discretion of the trial court, furthermore, where the issue of a defendant’s incapacity to proceed is presented by bare allegations without supporting evidence, the exercise of discretion conferred on the trial judge will not be disturbed. State v. Williams, 841 So. 2d 936, 2003 La. App. LEXIS 452 (Feb. 25, 2003).

Because defendant presented no evidence of his mental incapacity to proceed with his trial, the trial court was not required by La. Code Crim. Proc. Ann. art. 643 to order a sanity commission. State v. Washington, 769 So. 2d 1235, 2000 La. App. LEXIS 2214 (Sept. 26, 2000), writ denied by La. 2000-2971, 798 So. 2d 106, 2001 La. LEXIS 2554 (La. Sept. 28, 2001), writ denied by La. 2000-3041, 798 So. 2d 108, 2001 La. LEXIS 2585 (La. Sept. 28, 2001).

The defendant bears the burden of establishing that he lacks the capacity to understand the object, nature and consequences of the proceedings against him and that he is unable, in a rational as well as factual manner, to consult with counsel in a meaningful way. State v. Fish, 759 So. 2d 937, 2000 La. App. LEXIS 864 (Apr. 12, 2000).

Where defendant presented no evidence supplying reasonable grounds for the trial judge to believe that defendant was mentally defective so as to warrant a sanity commission under La. Code Crim. Proc. Ann. art. 643, defendant’s conviction was affirmed. State v. Wilkerson, 403 So. 2d 652, 1981 La. LEXIS 10023 (Sept. 8, 1981).

Trial court did not err in refusing defendant’s request for appointment of a sanity commission where, during a recess called for that purpose, the court had defendant examined by a psychiarist who testified that there was no evidence of mental disorder. State v. Berry, 391 So. 2d 406, 1980 La. LEXIS 9080 (Sept. 4, 1980), writ of certiorari denied by 451 U.S. 1010, 101 S. Ct. 2347, 68 L. Ed. 2d 863, 1981 U.S. LEXIS 2179, 49 U.S.L.W. 3864 (1981).

Trial court did not abuse its discretion in refusing to order a mental examination of defendant after a hearing on his mental capacity because there was no reasonable grounds to doubt defendant’s mental capacity to proceed; the transcript of the mental capacity hearing revealed that defendant understood that he was on trial for simple burglary, the consequence of acquittal or conviction, and the functions of the judge and jury. State v. Keys, 346 So. 2d 169, 1977 La. LEXIS 4908 (May 16, 1977).

Trial court did not abuse its discretion in denying defendant’s first application for appointment of a sanity commission pursuant to La. Code Crim. Proc. Ann. arts. 643 and 650 where defendant asserted only bare allegations without supporting evidence to show that defendant was mentally incapable to proceed and his mental condition at the time of the offense. State v. Vincent, 338 So. 2d 1376, 1976 La. LEXIS 5203 (Nov. 8, 1976).

Defendant failed to discharge the burden, under former La. Rev. Stat. Ann. § 15:267 (now La. Code Crim Proc. Ann. art. 642), of establishing reasonable grounds to believe that his sanity was questionable in order to support a motion for appointment of a lunacy commission; the only evidence to support the motion was the record of convictions, which was contrasted with the trial court’s observations that defendant exhibited rational conduct and gave rational testimony at the trial. State v. Graves, 247 LA. 683, 174 So. 2d 118, 1965 La. LEXIS 2344 (Mar. 29, 1965).

••• Insanity Defense. — Trial court did not have reasonable ground to doubt defendant’s mental capacity to proceed where he had an excellent memory, was coherent, and assisted his counsel by writing questions for him to ask. State v. Floyd, 458 So. 2d 597, 1984 La. App. LEXIS 9705 (Oct. 10, 1984).

Trial court did not err by failing to appoint a sanity commission to determine defendant’s competency to stand trial pursuant to La. Code Crim. Proc. Ann. art. 643, because defendant stated that he understood the charges against him, knew the severity of the punishment that he faced, provided his attorney with the names of witnesses, and the evidence that he produced did not pertain to his then existing mental state. State v. Felo, 454 So. 2d 1150, 1984 La. App. LEXIS 9313 (July 16, 1984), writ denied by 488 So. 2d 686, 1986 La. LEXIS 6401 (La. 1986).

Where non-frivolous allegations of insanity were made by defense counsel in an armed robbery case, the trial court erred in refusing to halt the prosecution proceedings to determine whether defendant had the mental capacity to proceed. State v. Jones, 368 So. 2d 1023, 1979 La. LEXIS 6083 (Mar. 5, 1979).

Prior to defendant’s trial for murder, the trial judge had the authority under La. Code Crim. Proc. Ann. art. 643 to order a mental examination of defendant where there was a reasonable ground to doubt defendant’s mental capacity. State v. Sheppard, 350 So. 2d 615, 1977 La. LEXIS 4678 (Sept. 19, 1977).

• Sentencing

•• Mental Incapacity. — La. Code Crim. Proc. Ann. art. 643 provides that the court is required to order a mental examination of the defendant when it has reasonable grounds to doubt defendant’s capacity; the ordering of a sanity commission to inquire into the defendant’s present capacity to proceed rests in the sound discretion of the trial court. State v. Fish, 759 So. 2d 937, 2000 La. App. LEXIS 864 (Apr. 12, 2000).

The defendant bears the burden of establishing that he lacks the capacity to understand the object, nature and consequences of the proceedings against him and that he is unable, in a rational as well as factual manner, to consult with counsel in a meaningful way. State v. Fish, 759 So. 2d 937, 2000 La. App. LEXIS 864 (Apr. 12, 2000).

Trial court erred in failing to hold a hearing to determine the mental capacity of a criminal defendant upon the request of the defendant prior to sentencing pursuant to La. Code Crim. Proc. Ann. art. 643; defendant’s sentence was therefore affirmed conditionally upon the trial court holding a hearing on this issue. State v. Lott, 574 So. 2d 417, 1991 La. App. LEXIS 150 (Jan. 23, 1991), writ of certiorari denied by 580 So. 2d 666, 1991 La. LEXIS 1535 (La. 1991).

Refusal of defendant’s request for the appointment of a sanity commission, made just before a jury was selected in his second-degree murder trial, was within trial court’s discretion; two previous sanity commissions had already been appointed, and the refusal was supported by the trial judge’s observation that defendant was ably assisting his counsel as well as by expert testimony. State v. Guidry, 449 So. 2d 41, 1984 La. App. LEXIS 8313 (Feb. 28, 1984).

TREATISES AND LAW REVIEWS

Louisiana Treatises. — Louisiana Code of Evidence Practice Guide Article 704 > CHAPTER 7. OPINIONS AND EXPERT TESTIMONY > Article 704. Opinion on Ultimate Issue.

Louisiana Code of Evidence Practice Guide Article 706 > CHAPTER 7. OPINIONS AND EXPERT TESTIMONY > Article 706. Court Appointed Experts.

Louisiana Law Reviews. — Note: Ford v. Wainwright: Warning — Sanity on Death Row May Be Hazardous to Your Health. 47 La. L. Rev. 1351 (July, 1987).

Article: An Overview of the New Louisiana Code of Evidence — Its Imperfections and Uncertainties. 49 La. L. Rev. 697 (January, 1989).

Art. 644. Appointment of sanity commission; examination of defendant.

A. Within seven days after a mental examination is ordered, the court shall appoint a sanity commission to examine and report upon the mental condition of the defendant. The sanity commission shall consist of at least two and not more than three members who are licensed to practice medicine in Louisiana, who have been in the actual practice of medicine for not less than three consecutive years immediately preceding the appointment, and who are qualified by training or experience in forensic evaluations. The court may appoint, in lieu of one physician, a clinical psychologist or medical psychologist who is licensed to practice psychology in Louisiana, who has been engaged in the practice of clinical or counseling psychology for not less than three consecutive years immediately preceding the appointment, and who is qualified by training or experience in forensic evaluations. Every sanity commission shall have at least one psychiatrist as a member of the commission, unless one is not reasonably available, in which case, the commission shall have at least one clinical psychologist as a member of the commission. No more than one member of the sanity commission shall be the coroner or any of his deputies.

B. The members of the sanity commission appointed to make the examination shall have free access to the defendant at all reasonable times. The court shall subpoena witnesses to attend the examination at the request of the defendant, the commission, or any member thereof.

C. For the purpose of the mental examination, the court may order a defendant previously released on bail to appear for mental examinations and hearings in the same manner as other criminal proceedings.

D. (1) The court, in any judicial district which enters into a cooperative endeavor agreement with the local mental health unit, in lieu of appointing a sanity commission as provided in Paragraph A, may appoint the local mental health unit to examine and report on the mental condition of the defendant. If the local mental health unit is ordered to conduct the examination, it shall form a clinical team, consisting of at least two but not more than three members, to conduct the examination. The clinical team shall be composed of one or more licensed physicians with at least three years experience in the study of psychiatry in an approved United States General Psychiatry Residency Program; if only one such licensed physician is a member of the clinical team, the remaining members of the clinical team may be composed of clinical psychologists, medical psychologists, or licensed clinical social workers, who are qualified by training or experience in forensic evaluations.

(2) (a) With respect to all other provisions of the Code of Criminal Procedure in which the term “sanity commission” is designated, it shall also mean and include, for the exclusive purpose of this Article, a clinical team designated by the local health unit to conduct the examination of the defendant in accordance with this Paragraph.

(b) “Local mental health unit” as used in this Paragraph shall mean a legislatively created Human Services Authority. (Acts 1975, No. 325, § 1; Acts 1987, No. 577, § 1; Acts 1990, No. 488, § 1; Acts 1994, 3rd Ex. Sess., No. 67, § 1, eff. July 7, 1994; Acts 1997, No. 1222, § 1, eff. Aug. 15, 1997; Acts 1999, No. 1309, § 10, eff. Jan. 1, 2000; Acts 2009, No. 251, § 1, eff. Jan. 1, 2010.)

2009 Amendments. — The 2009 amendment by No. 251 added “or medical psychologist” in the third sentence of (A); and added “medical psychologists” in the third sentence of (D)(1).

1999 Amendments. — Acts 1999, No. 1309, § 10, effective January 1, 2000, substituted “licensed clinical” for “psychiatric” in the last sentence of (D)(1).

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Other than the minimal requirements that the members of the sanity commission must be regularly licensed physicians with three years’ actual practice, the determination of the qualifications of the members is left in the sound discretion of the trial judge. It is contemplated that Louisiana courts will continue their practice of appointing a psychiatrist or psychiatrists when available, as under a similar discretionary provision of amended Art. 269 of the 1928 Code of Criminal Procedure. Similarly, the coroner will frequently be well qualified to serve as a member of the commission and may be appointed. It is logical to assume that the court will appoint the most competent physicians available—for the value and weight of the sanity commission’s report will largely depend on the competency and prestige of its members.

(b) The type of examination and procedures to be followed will be determined by the sanity commission, subject to such general directions as the court may include in the order for examination. The Louisiana Supreme Court has recently affirmed the wisdom of flexible sanity commission procedures, stating: “There is nothing in the statute requiring that an accused be kept under constant observation for any fixed period of time, and the legislature has not therein attempted to dictate to these experts in the manner and method to be employed by them in conducting their examination, undoubtedly feeling, as do we, that they are eminently better qualified to know just exactly how to best carry out their duties in this respect as the particular facts of each case may warrant.” State v. Faciane, 233 La. 1028, 1048, 99 So.2d 333, 340 (1957); State v. Augustine, 241 La. 761, 131 So.2d 56 (1961).

(c) Confinement of the defendant in custody for the purpose of the examination, the right of free access to the defendant at all reasonable times, and the power to procure compulsory attendance of witnesses are all necessary to enable the commission to make accurate and complete investigations.
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CRIMINAL LAW & PROCEDURE

• Pretrial Motions & Procedures

•• Competency to Stand Trial. — A defendant’s due process rights were violated when his guilty plea was accepted based solely on a doctor’s estimation that the defendant was competent to proceed to trial instead of ordering a sanity commission comprised of at least two physicians as required by La. Code Crim. Proc. Ann. art. 644, and instead of holding a contradictory hearing on the issue of competency as mandated by La. Code Crim. Proc. Ann. art. 647, and instead of making the ultimate decision of defendant’s competency. State v. Green, 632 So. 2d 1187, 1994 La. App. LEXIS 297 (Feb. 16, 1994), writ of certiorari denied by La. 94-0672, 637 So. 2d 464, 1994 La. LEXIS 1142 (La. Apr. 29, 1994).

While a thorough mental examination is necessary, the final determination of defendant’s competency to stand trial rests in judicial authority and is a legal, rather than a medical, issue; competency to stand trial does not turn solely upon whether defendant suffers from a mental disease or defect, but must be made with specific reference to the nature of the charge, the complexity of the case, and the gravity of the decisions defendant must face at trial. State v. Qualls, 377 So. 2d 293, 1979 La. LEXIS 7583 (Nov. 12, 1979).

Within seven days after a mental examination was ordered, the court was to appoint a sanity commission to examine and report upon the mental condition of the defendant, but a coroner who was not a physician was not qualified to serve on such commission where it had to comprise of at least two and not more than three physicians who were licensed to practice medicine in Louisiana, and have been in the actual practice of medicine for not less than three consecutive years immediately preceding the appointment with also no more than one member of the commission being the coroner or any one of his deputies. State v. Lighten, 367 So. 2d 372, 1979 La. LEXIS 7380 (Jan. 29, 1979).

• Defenses

•• Insanity

••• Insanity Defense. — The trial court’s failure to appoint a psychiatrist to an insanity commission was not an abuse of trial court discretion under La. Code Crim. Proc. Ann. art. 644(A) where the defendant did not request the appointment of a psychiatrist and made no showing that psychiatrists were available for routine appointment in the parish, and did not object to the absence of a psychiatrist. State v. Dailey, 607 So. 2d 904, 1992 La. App. LEXIS 3225 (Oct. 28, 1992).

Under La. Code Crim. Proc. Ann. art. 650, when a defendant enters a combined plea of “not guilty and not guilty by reason of insanity,” the court may appoint a sanity commission as provided in La. Code Crim. Proc. Ann. art. 644 to make an examination as to the defendant’s mental condition at the time of the offense. The court may also order the commission to make an examination as to the defendant’s present mental capacity to proceed. State v. Poree, 386 So. 2d 1331, 1979 La. LEXIS 7837 (Nov. 1, 1979), revoked by, set aside by 386 So. 2d 1331, 1980 La. LEXIS 7849 (La. 1980).

Because a defendant had not filed a motion seeking that psychiatrists be appointed to a sanity commission, nor had he shown that psychiatrists were available for appointment, nor had he objected to the failure to appoint any, a district court did not abuse its discretion in failing to do so. State v. Jones, 376 So. 2d 125, 1979 La. LEXIS 7113 (Oct. 8, 1979).

Where defendant pled not guilty by reason of insanity in a rape case, a trial court properly convened a sanity commission to examine defendant’s mental status under La. Code Crim. Proc. Ann. art. 644(A) by appointing three physicians; the fact that there was a delay in appointing the commission did not invalidate the proceedings because defendant was not prejudiced. State v. Bennett, 345 So. 2d 1129, 1977 La. LEXIS 5302 (Jan. 24, 1977).

Trial court was not required under La. Code Crim. Proc. Ann. art. 644 to strike down defendant’s sanity hearing and order a more conclusive examination because the tests performed by the psychiatrists were sufficient to enable them to form their opinions that defendant was able to proceed with prosecution because they considered defendant’s physical and mental condition, history of drug use, the physical and behavioral problems associated with drug addiction, and defendant’s diagnosis with mental disorders. State v. Bastida, 310 So. 2d 629, 1975 La. LEXIS 4321 (Mar. 31, 1975).

A trial court did not err in denying defendant’s request for two psychiatrists to report on his mental condition at the time of the crime because it properly appointed a sanity commission in accordance with La. Code Crim. Proc. Ann. arts. 644 and 650 and defendant never called the psychiatrists as witnesses. State v. Link, 301 So. 2d 339, 1974 La. LEXIS 4319 (Oct. 11, 1974).

Lunacy commission is not required to observe defendant for any set period of time, nor is it precluded from including a recommendation in its report that defendant be observed in a mental institution, nor is a trial court required to accept such a recommendation. State v. Faciane, 233 LA. 1028, 99 So. 2d 333, 1957 La. LEXIS 1372 (Nov. 12, 1957).

Trial court did not abuse its discretion in finding that defendant did not state sufficient grounds for the appointment of a lunacy commission by stating that defendant was 28 years old, was practically illiterate, and because of a blow on the head at age 9, defendant was depressed and without the power to concentrate or to wholly govern his thoughts and actions; the trial court interrogated defendant in chambers, in the presence of all counsel, and concluded that a commission was not warranted. State v. Bentley, 219 LA. 893, 54 So. 2d 137, 1951 La. LEXIS 933 (June 29, 1951).

Art. 644.1. Sanity proceedings for juvenile defendants transferred to criminal court.

A. Any juvenile transferred for criminal trial in accordance with Articles 305 and 857 of the Children’s Code may seek a special sanity hearing which shall be conducted in accordance with Articles 833 through 836 of the Children’s Code.

B. The determination of the juvenile’s capacity or incapacity to proceed to trial shall be governed by the provisions of Articles 837 and 838 of the Children’s Code. In all other cases, the provisions of Code of Criminal Procedure Articles 648 through 649.1 shall govern the determination of capacity or incapacity to proceed to trial. (Acts 2006, No. 308, § 1, eff. Aug. 15, 2006; Acts 2012, No. 698, § 2, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 698 substituted “Children’s Code” for “Louisiana Children’s Code” twice in (A); in (B), added the first sentence and added “In all other cases” in the present second sentence; and made stylistic changes.

Art. 645. Report of sanity commission.

A. (1) The report of the sanity commission members shall address their specific findings with regard to all of the following:

(a) The defendant’s capacity to understand the proceedings against him.

(b) His ability to assist in his defense.

(c) His need for inpatient hospitalization in the event he is found incompetent.

(2) The fact that the defendant claims to be unable to remember the time period surrounding the alleged offense shall not, by itself, bar a finding of competency if the defendant otherwise understands the charges against him and can assist in his defense.

B. The report of the sanity commission shall be filed in triplicate with the presiding judge within thirty days after the date of the order of appointment. The time for filing may be extended by the court. The clerk shall make copies of the report available to the district attorney and to the defendant or his counsel without cost. (Acts 1990, No. 436, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The A.L.I. Model Penal Code, Proposed Official Draft (1962),§4.05(1), authorizes commitment for a period not exceeding sixty days or such longer period as the court determines to be necessary. Art. 269 of the 1928 Louisiana Code provided that the sanity commission should report within thirty days. This article is a compromise. It makes the normal period thirty days after the date of the order of appointment, but allows the court to extend the time for filing the commission’s report when additional time is required for the examination.

(b) The requirement that the report be filed in triplicate and copies made available to the district attorney and the defendant, makes the report fully available to all interested parties. Art. 269 of the 1928 Louisiana Code of Criminal Procedure similarly required that the report be made in writing and be accessible to the district attorney and the attorney of the accused. The importance of accessibility of a written copy of the report is shown by State v. Winfield, 222 La. 157, 62 So.2d 258 (1952), discussed in The Work of the Supreme Court for the 1952-1953 Term—Criminal Procedure, 14 La. L. Rev. 231, 235 (1953).

In Winfield the trial judge was held to have committed reversible error in determining the issue of present insanity on the basis of a telephone report of the findings of the lunacy commission, rather than waiting for the actual filing of a written report. The underlying basis of the Winfield decision clearly appeared in Justice Moise’s statement that “The mandatory provisions of the statute—that the written report of the commission shall be presented to the trial judge and shall be accessible to the district attorney and to the attorney for the accused —were not followed.” (Emphasis by the court.) Id. at 161, 62 So.2d at 259.
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CRIMINAL LAW & PROCEDURE

• Discovery & Inspection

•• Discovery by Defendant

••• Report of Examinations & Tests

•••• General Overview. — Defendant was only entitled to a tape recording of the examination of a sanity commission if they made such a recording and considered it advisable to include it as part of their report. State v. Breaux, 337 So. 2d 182, 1976 La. LEXIS 3844 (Sept. 13, 1976).

• Pretrial Motions & Procedures

•• Competency to Stand Trial. — Defendant whose attempt to rob a convenience store was foiled when the clerk shot him and who claimed trauma-induced amnesia as a result was not per se unable to assist in his own defense or incompetent to stand trial under La. Code Crim. Proc. Ann. art. 651; because defendant’s claimed memory loss was permanent, defendant’s remedy was to waive the attorney-client privilege to permit defense counsel to testify at hearing as to whether his defense effort was hindered by his client’s amnesia. State v. Dixon, 668 So. 2d 388, 1996 La. App. LEXIS 127 (Jan. 19, 1996), writ of certiorari denied by La. 96-0332, 673 So. 2d 608, 1996 La. LEXIS 1454 (La. May 17, 1996), writ denied by La. 2000-0104, 765 So. 2d 1065, 2000 La. LEXIS 2102 (La. June 30, 2000).

Defendant’s murder conviction was annulled where the trial judge, who appointed a lunacy commission to determine defendant’s sanity, ruled that defendant was sane without receiving a written sanity report and making it available to counsel. State v. Winfield, 222 LA. 157, 62 So. 2d 258, 1952 La. LEXIS 1319 (Dec. 15, 1952).

• Defenses

•• Diminished Capacity. — Under La. Code Crim. Proc. Ann. art. 645A(2), defendant’s memory lapse regarding the killing of the decedent was not sufficient to show his incapacity to proceed to trial. State v. Williams, 658 So. 2d 703, 1995 La. App. LEXIS 1155 (May 10, 1995), writ of certiorari denied by La. 95-2175, 666 So. 2d 1091, 1996 La. LEXIS 375 (La. Feb. 2, 1996).

•• Insanity

••• Burdens of Proof. — Trial court’s finding on defendant’s mental condition did not violate La. Code Crim. Proc. Ann. art. 645 where it was apparent that the delay in filing the examination and report was approved by the trial judge and defendant failed to show prejudice caused by the untimely filing, thereby rendering any error in the timeliness technical, insubstantial, and harmless under La. Code Crim. Proc. Ann. art. 921. State v. Vincent, 338 So. 2d 1376, 1976 La. LEXIS 5203 (Nov. 8, 1976).

••• Insanity Defense. — Defendant accused of capital murder was not entitled, as a matter of right, to have in court all of the experts at the state hospital who participated in the examination during a hearing on his sanity and competence. State v. Faciane, 233 LA. 1028, 99 So. 2d 333, 1957 La. LEXIS 1372 (Nov. 12, 1957).

A reasonable interpretation of former La. Rev. Stat. Ann. §§ 15:268 and 15:269 (now La. Code Crim. Proc. Ann. arts. 646 and 645) contemplate that the access to the report of the lunacy commission must be afforded to the accused at a reasonable time prior to the trial in order that the accused may corroborate or contradict the report by testimony of other experts if necessary to his defense. State v. Sauls, 224 LA. 1063, 71 So. 2d 568, 1954 La. LEXIS 1179 (Mar. 22, 1954).

Art. 646. Examination by physician retained by defense or district attorney.

The court order for a mental examination shall not deprive the defendant or the district attorney of the right to an independent mental examination by a physician or mental health expert of his choice, and such physician or mental health expert shall be permitted to have reasonable access to the defendant for the purposes of the examination. (Acts 1999, No. 1104, § 1.)

1999 Amendments. — Acts 1999, No. 1104, § 1, effective August 15, 1999, inserted “or mental health expert” throughout the article.

COMMENTARY

Louisiana Official Revision Comments

1966. — This article, following Art. 268 of the 1928 Louisiana Code, continues the right of the defense or of the district attorney, to have the defendant examined by physicians of their own choice. The Comment to a somewhat similar provision of the A.L.I. Model Penal Code, Proposed Official Draft (1962),§4.07(2), states that it “clears up a disputed point in a small number of jurisdictions where the defendant may have to have the consent of the warden or some other official before a psychiatrist of his own choosing may examine a defendant who is in custody.”
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CRIMINAL LAW & PROCEDURE

• Pretrial Motions & Procedures

•• Competency to Stand Trial. — Trial court’s preliminary inquiry as to defendant’s competency to stand trial under La. Code Crim. Proc. Ann. art. 643 does not constitute the unilateral conduct of a sanity hearing for the purposes of La. Code Crim. Proc. Ann. art. 646. State ex rel. Seals v. State, 831 So. 2d 828, 2002 La. LEXIS 3056 (Oct. 25, 2002), writ denied by La. 2003-2303, 860 So. 2d 548, 2003 La. LEXIS 3497 (La. Nov. 21, 2003), writ denied by 998 So. 2d 711, 2009 La. LEXIS 304 (La. 2009), writ denied by 5 So. 3d 126, 2009 La. LEXIS 1029 (La. 2009).

• Defenses

•• Insanity

••• Insanity Defense. — A reasonable interpretation of former La. Rev. Stat. Ann. §§ 15:268 and 15:269 (now La. Code Crim. Proc. Ann. arts. 646 and 645) contemplate that the access to the report of the lunacy commission must be afforded to the accused at a reasonable time prior to the trial in order that the accused may corroborate or contradict the report by testimony of other experts if necessary to his defense. State v. Sauls, 224 LA. 1063, 71 So. 2d 568, 1954 La. LEXIS 1179 (Mar. 22, 1954).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: Ford v. Wainwright: Warning — Sanity on Death Row May Be Hazardous to Your Health. 47 La. L. Rev. 1351 (July, 1987).

Art. 647. Determination of mental capacity to proceed.

The issue of the defendant’s mental capacity to proceed shall be determined by the court in a contradictory hearing. The report of the sanity commission is admissible in evidence at the hearing, and members of the sanity commission may be called as witnesses by the court, the defense, or the district attorney. Regardless of who calls them as witnesses, the members of the commission are subject to cross-examination by the defense, by the district attorney, and by the court. Other evidence pertaining to the defendant’s mental capacity to proceed may be introduced at the hearing by the defense and by the district attorney.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article adopts the rule of Art. 267 of the 1928 Louisiana Code, and of Sec. 4.06(1) of the A.L.I. Model Penal Code, Proposed Official Draft (1962), that the issue of the defendant’s fitness to proceed shall be determined by the court. The A.L.I. Comment to Sec. 4.06(1) lists 11 states and the federal laws (18 U.S.C.§4244), that exclude a jury trial on the issue of fitness to proceed. Accord: State v. Ridgway, 178 La. 606, 152 So. 306 (1934); State v. Neu, 180 La. 545, 157 So. 105 (1934); State v. Hebert, 186 La. 308, 172 So. 167 (1937); State v. Bessar, 213 La. 299, 34 So.2d 785 (1948); State v. Cook, 215 La. 163, 39 So.2d 898 (1949).

(b) The requirement of a contradictory hearing follows the rule of Art. 267 of the 1928 Code of Criminal Procedure. State v. Hebert, 186 La. 308, 172 So. 167 (1937).

(c) The express provision that the report of the sanity commission is admissible in evidence at the hearing conforms with the A.L.I. Model Penal Code,§4.06(1) (Tent. Draft No. 4, 1955). The Comment to that provision states that it “may be interpreted as creating or at least allowing for an exception to the hearsay rule in connection with receiving in evidence the report of the examining experts without requiring that they appear and testify, thus obviating the necessity for taking the testimony of these experts in every case in which a report is contested [citing Wis. Stats.].” Nevertheless, full provision is made for utilization of direct testimony of the commission members in explanation and support of their findings.

(d) The last sentence, authorizing the introduction of other evidence, follows through on the right of the defense and the district attorney to have the defendant examined by their own psychiatrist or other physician. The provisions for testimony at the hearing further point up the general proposition that the report is only prima facie evidence of the sanity commission’s findings and conclusions. In State v. Hebert, 187 La. 318, 174 So. 369 (1937), the supreme court considered the testimony of the court-appointed physicians and of other witnesses in concluding that the trial judge had erred in adopting the lunacy commission’s report of present insanity. The commissioners’ report, according to the supreme court, was not supported by their testimony or by the testimony of all witnesses as a whole.
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CRIMINAL LAW & PROCEDURE

• Pretrial Motions & Procedures

•• Competency to Stand Trial. — In defendant’s murder case, where the trial court appointed two physicians, held a contradictory hearing, and each of the sanity commission doctors evaluated defendant and submitted reports, there was no authority for defendant’s assertion that the trial court was required either to hear testimony from both doctors or to consider both reports on the record. State v. Myers, 839 So. 2d 1183, 2003 La. App. LEXIS 619 (Mar. 5, 2003), writ denied by La. 2003-0991, 855 So. 2d 330, 2003 La. LEXIS 2927 (La. Oct. 10, 2003).

Defendant’s convictions and sentences were reversed when the record failed to indicate that the trial court determined defendant’s competency to proceed before defendant entered his plea, as there was no indication in the transcript or the docket master entry that the doctors testified or that the trial court made a ruling on defendant’s competency. State v. Lee, 834 So. 2d 536, 2002 La. App. LEXIS 3841 (Dec. 4, 2002), vacated by, remanded by La. 2003-0032, 852 So. 2d 987, 2003 La. LEXIS 1926 (La. June 27, 2003).

Trial court did not err when it found that 15 year old, indicted as an adult for attempted manslaughter, had the capacity to proceed to trial, considering, inter alia, the clear opinion of two psychiatrists regarding defendant’s ability to stand trial. State v. Moore, 827 So. 2d 647, 2002 La. App. LEXIS 2990 (Oct. 2, 2002).

A contradictory hearing about defendant’s capacity was not held, as required by La. Code Crim. Proc. Ann. art. 647, but defendant did not object to the failure to conduct the hearing and the criminal prosecution was resumed. State v. Clem, 779 So. 2d 763, 2000 La. App. LEXIS 2670 (Nov. 1, 2000), writ denied by La. 2000-3498, 798 So. 2d 964, 2001 La. LEXIS 2894 (La. Oct. 5, 2001).

A defendant’s due process rights were violated when his guilty plea was accepted based solely on a doctor’s estimation that the defendant was competent to proceed to trial instead of ordering a sanity commission comprised of at least two physicians as required by La. Code Crim. Proc. Ann. art. 644, and instead of holding a contradictory hearing on the issue of competency as mandated by La. Code Crim. Proc. Ann. art. 647, and instead of making the ultimate decision of defendant’s competency. State v. Green, 632 So. 2d 1187, 1994 La. App. LEXIS 297 (Feb. 16, 1994), writ of certiorari denied by La. 94-0672, 637 So. 2d 464, 1994 La. LEXIS 1142 (La. Apr. 29, 1994).

Where defendant petitioned for appointment of a sanity commission, a trial court judgment entered on defendant’s guilty plea without a contradictory hearing on the issue of defendant’s capacity, was vacated; under La. Code Crim. Proc. Ann. arts. 642, 647, the trial court’s failure to hold a hearing on the issue of defendant’s sanity prior to accepting his guilty plea violated his due process rights; due process did not simply forbid the State from trying and convicting a person who was incompetent, it also demanded adequate anticipatory, protective procedures to minimize the risk that an incompetent person would be convicted. State v. Nomey, 613 So. 2d 157, 1993 La. LEXIS 69 (Jan. 19, 1993).

Trial court’s failure to conduct a contradictory hearing on the issue of defendant’s competency was harmless error where defendant did not object to such failure and where reports of two sanity commission doctors were introduced into evidence which supported the trial court’s finding of competency. State v. Young, 576 So. 2d 1048, 1991 La. App. LEXIS 416 (Mar. 5, 1991), writ of certiorari denied by 584 So. 2d 679, 1991 La. LEXIS 2326 (La. 1991).

Trial court’s determination that defendant was competent to stand trial was supported by a reasonable factual basis where it believed the State’s witness’ conclusion that defendant was able to understand and assist in his defense; that decision was entitled to affirmance where there was no manifest error. State v. Freeman, 482 So. 2d 1078, 1986 La. App. LEXIS 6046 (Feb. 5, 1986), writ of certiorari denied by 488 So. 2d 196, 1986 La. LEXIS 6353 (La. 1986).

Supreme court affirmed convictions and death sentences for three first-degree murders and two manslaughter convictions; defendant was paranoid but competent to proceed and clearly understood the consequences of withdrawal of an insanity plea, and the trial court’s determinations of competency were entitled to great weight on appellate review and were not to be overturned in the absence of a clear abuse of discretion. State v. Lowenfield, 495 So. 2d 1245, 1985 La. LEXIS 10101 (Dec. 2, 1985), writ of certiorari denied by 476 U.S. 1153, 106 S. Ct. 2259, 90 L. Ed. 2d 704, 1986 U.S. LEXIS 1710, 54 U.S.L.W. 3777 (1986).

Trial judge’s acceptance of a third psychiatrist’s conclusion in the face of two contrary medical opinions having a substantial factual basis was tantamount to turning its judicial function over to that psychiatrist where the first two psychiatrists’ conclusions were based on psychological tests, observations, and interviews while the third psychiatrist’s conclusion was based only on his interaction with defendant; the trial court failed to observe procedures adequate to protect defendant’s right not to be tried or convicted while incompetent to stand trial. State v. Rogers, 419 So. 2d 840, 1982 La. LEXIS 11793 (Sept. 7, 1982).

It is ultimately the responsibility of the judge to determine whether a defendant possesses the mental capacity to proceed to trial. La. Code Crim. Proc. Ann. art. 647; the report of the sanity commission is admissible as evidence, but it cannot be used as a substitute for the court’s own judgment. State v. Edwards, 406 So. 2d 1331, 1981 La. LEXIS 10976 (Nov. 16, 1981), writ of certiorari denied by 456 U.S. 945, 102 S. Ct. 2011, 72 L. Ed. 2d 467, 1982 U.S. LEXIS 1881, 50 U.S.L.W. 3858 (1982).

La. Code Crim. Proc. Ann. art. 653 and La. Code Crim. Proc. Ann. art. 647, did not provide for reports by capacity commissioners to be admissible as evidence of insanity at the time of the offense at trial as an exception to the rule excluding hearsay evidence. State v. Farrar, 374 So. 2d 1204, 1979 La. LEXIS 6890 (Sept. 4, 1979).

After ordering a mental examination of defendant, a trial court may not determine the question of mental capacity to proceed or take further steps in the criminal proceedings without appointing a duly constituted sanity commission to examine and report upon the mental condition of defendant. State v. Knox, 370 So. 2d 886, 1979 La. LEXIS 6301 (Apr. 19, 1979).

• Trials

•• Burdens of Proof

••• Defense. — Defendant failed to establish that he was mentally incompetent at the time of his sentencing; members of an appointed sanity commission determined that there was no evidence of incompetency and defendant’s testimony that he used alcohol and drugs prior to his trial did not establish that he was incompetent at the time of sentencing. State v. Lott, 671 So. 2d 1182, 1996 La. App. LEXIS 570 (Apr. 3, 1996).

Supreme court affirmed convictions and death sentences for three first-degree murders and two manslaughter convictions; defendant was paranoid but competent to proceed and clearly understood the consequences of withdrawal of an insanity plea, and the trial court’s determinations of competency were entitled to great weight on appellate review and were not to be overturned in the absence of a clear abuse of discretion. State v. Lowenfield, 495 So. 2d 1245, 1985 La. LEXIS 10101 (Dec. 2, 1985), writ of certiorari denied by 476 U.S. 1153, 106 S. Ct. 2259, 90 L. Ed. 2d 704, 1986 U.S. LEXIS 1710, 54 U.S.L.W. 3777 (1986).

•• Defendant’s Rights

••• Right to Fair Trial. — Defendant’s convictions and sentences were reversed when the record failed to indicate that the trial court determined defendant’s competency to proceed before defendant entered his plea, as there was no indication in the transcript or the docket master entry that the doctors testified or that the trial court made a ruling on defendant’s competency. State v. Lee, 834 So. 2d 536, 2002 La. App. LEXIS 3841 (Dec. 4, 2002), vacated by, remanded by La. 2003-0032, 852 So. 2d 987, 2003 La. LEXIS 1926 (La. June 27, 2003).

• Defenses

•• Insanity

••• Burdens of Proof. — Trial court did not err in admitting the findings and results of tests administered by persons working with an appointed physician charged with determining defendant’s mental capacity and mental condition at the time of the offense where the physician testified that the persons were part of a team and that the physician supervised their work and reviewed their findings. State v. Vincent, 338 So. 2d 1376, 1976 La. LEXIS 5203 (Nov. 8, 1976).

••• Insanity Defense. — There was no abuse of discretion in the trial court’s decision that defendant was competent to stand trial, made after the trial court had opened a sanity commission and then had re-opened the sanity commission at defendant’s request; while a court could receive the aid of expert medical testimony on the issue of competency to proceed, the ultimate decision of capacity rested with the trial court, under La. Code Crim. Proc. Ann. arts. 647, 648. State v. Orange, 845 So. 2d 570, 2003 La. App. LEXIS 1081 (Apr. 11, 2003), writ denied by La. 2003-1352, 874 So. 2d 161, 2004 La. LEXIS 1851 (La. May 21, 2004), writ denied by La. 2003-2195, 877 So. 2d 137, 2004 La. LEXIS 2292 (La. July 2, 2004).

Where defendant was convicted of manslaughter, the conviction was proper; defendant was capable of understanding the nature of the proceedings against him and capable of assisting his counsel in his defense despite his claims of insanity. State v. Veal, 326 So. 2d 329, 1976 La. LEXIS 5129 (Jan. 19, 1976).

• Sentencing

•• Mental Incapacity. — Defendant failed to establish that he was mentally incompetent at the time of his sentencing; members of an appointed sanity commission determined that there was no evidence of incompetency and defendant’s testimony that he used alcohol and drugs prior to his trial did not establish that he was incompetent at the time of sentencing. State v. Lott, 671 So. 2d 1182, 1996 La. App. LEXIS 570 (Apr. 3, 1996).

EVIDENCE

• Scientific Evidence

•• Psychiatric & Psychological Evidence. — Supreme court ruled that the sanity commission’s report was admissible under La. Rev. Stat. Ann. § 15:425 and La. Code Crim. Proc. Ann. art. 647 as an exception to the hearsay rule—it had the requisite degree of reliability; the defendant could have subpoenaed the commission’s doctors, but did not, so the defendant was not prejudiced by the State’s not calling the doctors. State v. Forbes, 310 So. 2d 569, 1975 La. LEXIS 3537 (Mar. 31, 1975).

• Testimony

•• Experts

••• Criminal Trials. — Trial judge’s acceptance of a third psychiatrist’s conclusion in the face of two contrary medical opinions having a substantial factual basis was tantamount to turning its judicial function over to that psychiatrist where the first two psychiatrists’ conclusions were based on psychological tests, observations, and interviews while the third psychiatrist’s conclusion was based only on his interaction with defendant; the trial court failed to observe procedures adequate to protect defendant’s right not to be tried or convicted while incompetent to stand trial. State v. Rogers, 419 So. 2d 840, 1982 La. LEXIS 11793 (Sept. 7, 1982).

TREATISES AND LAW REVIEWS

Louisiana Treatises. — Louisiana Code of Evidence Practice Guide Article 611 > CHAPTER 6. WITNESSES > Article 611. Mode and Order of Interrogation and Presentation.

Louisiana Law Reviews. — Note: Ford v. Wainwright: Warning — Sanity on Death Row May Be Hazardous to Your Health. 47 La. L. Rev. 1351 (July, 1987).

Art. 648. Procedure after determination of mental capacity or incapacity.

A. The criminal prosecution shall be resumed unless the court determines by a preponderance of the evidence that the defendant does not have the mental capacity to proceed. If the court determines that the defendant lacks mental capacity to proceed, the proceedings shall be suspended and one of the following dispositions made:

(1) If the court determines that the defendant’s mental capacity is likely to be restored within ninety days by outpatient care and treatment at an institution as defined by R.S. 28:2(29) while remaining in the custody of the criminal authorities, and if the person is not charged with a felony or a misdemeanor classified as an offense against the person and is considered by the court to be unlikely to commit crimes of violence, then the court may order outpatient care and treatment at any institution as defined by R.S. 28:2(29).

(2) (a) Except as otherwise provided for in Subsubparagraph (b) of this Subparagraph, if the person is charged with a felony, or with a misdemeanor violation of R.S. 14:35.3, and is considered by the court to be likely to commit crimes of violence, and the court determines that his mental capacity is likely to be restored within ninety days as a result of treatment, the court may order immediate jail-based treatment by the Department of Health and Hospitals not to exceed ninety days. Otherwise, if his capacity cannot be restored within ninety days and inpatient treatment is recommended, the court shall commit the defendant to the Feliciana Forensic Facility.

(b) If a person is charged with a felony violation of the Uniform Controlled Dangerous Substances Law, except for violations punishable under the provisions of R.S. 40:966(D) and (F) and R.S. 40:967(F)(1)(b) and (c), (2), and (3), and the court determines that his mental capacity cannot be restored within ninety days, the court shall release the person for outpatient competency restoration or other appropriate treatment.

(c) If a person is charged with a misdemeanor classified as an offense against a person, except for a misdemeanor violation of R.S. 14:35.3, and the court determines that his mental capacity cannot be restored within ninety days, the court shall release the person for outpatient competency restoration or other appropriate treatment.

(d) If a defendant committed to the Feliciana Forensic Facility is held in a parish jail for one hundred eighty days after the court’s determination that he lacks the mental capacity to proceed, the court shall order a status conference to be held with the defense and the district attorney present, and for good cause shown and on motion of the defendant or the district attorney or on the court’s own motion, the court shall order a contradictory hearing to determine whether there has been a change in the defendant’s condition or other circumstances sufficient to warrant a modification of the previous order.

(e) If a defendant committed to the Feliciana Forensic Facility is held in a parish jail for one hundred eighty days after the initial status conference provided in Item (d) of this Subparagraph, the court shall order a contradictory hearing to determine whether to release the defendant or to order the appropriate authorities to institute civil commitment proceedings pursuant to R.S. 28:54. The defendant shall remain in custody pending such civil commitment proceedings. If the defendant is civilly committed to a treatment facility pursuant to Title 28 of the Louisiana Revised Statutes of 1950, the director of the institution designated for the patient’s treatment shall, in writing, notify the court and the district attorney when the patient is to be discharged or conditionally discharged, as long as the charges are pending.

B. (1) In no instance shall such custody, care, and treatment exceed the time of the maximum sentence the defendant could receive if convicted of the crime with which he is charged. At any time after commitment and on the recommendation of the superintendent of the institution that the defendant will not attain the capacity to proceed with his trial in the foreseeable future, the court shall, within sixty days and after at least ten days notice to the district attorney, defendant’s counsel and the Bureau of Legal Services of the Department of Health and Hospitals, conduct a contradictory hearing to determine whether the mentally defective defendant is, and will in the foreseeable future be, incapable of standing trial and whether he is a danger to himself or others.

(2) Repealed by Acts 2008, No. 861, § 2, effective July 9, 2008.

(3) If, after the hearing, the court determines that the incompetent defendant is unlikely in the foreseeable future to be capable of standing trial, the court shall order the defendant released or remanded to the custody of the Department of Health and Hospitals which, within ten days exclusive of weekends and holidays, may institute civil commitment proceedings pursuant to Title 28 of the Louisiana Revised Statutes of 1950, or release the defendant. The defendant shall remain in custody pending such civil commitment proceedings. If the defendant is committed to a treatment facility pursuant to Title 28 of the Louisiana Revised Statutes of 1950, the director of the institution designated for the patient’s treatment shall, in writing, notify the court and the district attorney when the patient is to be discharged or conditionally discharged, as long as the charges are pending. If not dismissed without prejudice at an earlier trial, charges against an unrestorable incompetent defendant shall be dismissed on the date upon which his sentence would have expired had he been convicted and received the maximum sentence for the crime charged, or on the date five years from the date of his arrest for such charges, whichever is sooner, except for the following charges:

(a) Charges of a crime of violence as defined in R.S. 14:2(B).

(b) 14:46 (false imprisonment).

(c) 14:46.1 (false imprisonment; offender armed with dangerous weapon).

(d) 14:52 (simple arson).

(e) 14:62 (simple burglary).

(f) 14:62.3 (unauthorized entry of an inhabited dwelling).

(g) 14:78 (incest).

(h) 14:78.1 (aggravated incest).

(i) 14:801 (carnal knowledge of a juvenile).

(j) 14:81 (indecent behavior with juveniles).

(k) 14:81.1 (pornography involving juveniles).

(l) 14:81.2 (molestation of a juvenile or a person with a physical or mental disability).

(m) 14:92 (contributing to the delinquency of juveniles).

(n) 14:92.1 (encouraging or contributing to child delinquency, dependency, or neglect).

(o) 14:93 (cruelty to juveniles).

(p) 14:93.2.3 (second degree cruelty to juveniles).

(q) 14:93.3 (cruelty to the infirmed).

(r) 14:93.4 (exploitation of the infirmed).

(s) 14:93.5 (sexual battery of the infirm).

(t) 14:102 (cruelty to animals).

(u) 14:106 (obscenity).

(v) 14:283 (video voyeurism).

(w) 14:284 (Peeping Tom).

(x) Charges against a defendant who has been convicted of a felony offense within ten years prior to the date on which he was charged for the current offense.

C. The superintendent of the forensic unit of the Feliciana Forensic Facility shall admit only those persons specified in R.S. 28:25.1 and those persons found not guilty by reason of insanity on conditional release who have a physician’s emergency certificate or who seek voluntary admission pursuant to Article 658(B)(4). (Acts 1975, No. 325, § 1; Acts 1979, No. 318, § 1; Acts 1980, No. 612, § 1; Acts 1982, No. 495, § 1; Acts 1983, No. 399, § 1; Acts 1987, No. 928, § 1, eff. July 20, 1987; Acts 1988, No. 383, § 1; Acts 1990, No. 755, § 1; Acts 1992, No. 400, § 1; Acts 1995, No. 800, § 1; Acts 1997, No. 723, § 1, eff. Aug. 15, 1997; Acts 2001, No. 472, § 1, eff. Aug. 15, 2001; Acts 2008, No. 861, §§ 1, 2, eff. July 9, 2008; Acts 2010, No. 419, § 1, eff. June 21, 2010.)

LSLI Session 2011 Regular Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “molestation of a juvenile or a person with a physical or mental disability” for “molestation of a juvenile” in (B)(3)(l). See Acts 2011, No. 67, § 3.

2010 Amendments. — The 2010 amendment by No. 419, in (A)(2)(a), added “Except as otherwise provided for in Subsubparagraph (b) of this Subparagraph” at the beginning and substituted “or with a misdemeanor violation of R.S. 14:35.3” for “or a misdemeanor classified as an offense against the person”; added (A)(2)(b) and (A)(2)(c); redesignated former (A)(2)(b) and (A)(2)(c) as (A)(2)(d) and (A)(2)(e); substituted “Item (d) of this Subparagraph” for “Item (b) of this Subparagraph” in (A)(2)(e); and made related and stylistic changes.

2008 Amendments. — Acts 2008, No. 861, §§ 1, 2, effective July 9, 2008, substituted “a preponderance of the evidence” for “clear and convincing evidence” in (A); added (A)(2)(c); inserted “and the Bureau of Legal Services of the Department of Health and Hospitals” and made a related stylistic change in (B)(1); deleted (B)(2); and rewrote (B)(3).

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “R.S. 14:2(B)” for “R.S. 14:2(13)” in (B)(3), as amended by Acts 2006, No. 72, § 1.

2001 Amendments. — Acts 2001, No. 472, § 1, effective August 15, 2001, added “as long as the charges are pending” at the end of the third sentence of (B)(3) and added the last sentence, including (B)(3)(a) through (B)(3)(x).

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Committing a mentally incapacitated defendant to a state mental institution for as long as such incapacity continues is in conformity with the usual disposition of such cases. See Art. 267 of the 1928 Louisiana Code of Criminal Procedure.

(b) Appellate review of the court’s determination of mental capacity to proceed or of the necessity of ordering a mental examination, will follow the normal procedures. If the court improperly refuses to order a mental examination and appoint a sanity commission, the defendant’s remedy is to reserve a bill of exceptions and urge this objection as a ground for a motion for a new trial which will be the basis of an ultimate appeal. State v. Leon, 177 La. 293, 148 So. 54 (1933). Likewise, the defendant can reserve a bill of exceptions to the court’s determination of present mental capacity and have that question reviewed on appeal. State v. Neu, 180 La. 545, 157 So. 105 (1934).

The defendant has a right of direct appeal from a determination of present lack of capacity to stand trial when he would prefer an immediate trial rather than commitment to a mental institution. “(A)n appeal lies from such judgment [of present incapacity] because it is final in so far as the only issue involved in such a proceedings is concerned and is prejudicial because it deprives the party of his liberty.” State v. Hebert, 187 La. 318, 324, 174 So. 369, 371 (1937); State v. Gunter, 208 La. 694, 23 So.2d 305 (1945). State v. Yaun, 237 La. 186, 110 So.2d 573 (1956), classified this type of ruling as an appealable final judgment.

The state’s appellate remedy, as in the case of other adverse preliminary rulings, is necessarily by immediate appeal for it has no review after an acquittal. Although there are no supreme court decisions in point, a ruling that the defendant is presently incapable of standing trial is a final determination of that issue, and the state’s case might be seriously prejudiced by the resulting delay in bringing the defendant to trial. Such a determination does not relate to the basic issue of guilt or innocence; therefore the facts may be reviewed on appeal. Op.Atty.Gen., 1942-44, p. 249; State v. Hebert, 187 La. 318, 174 So. 369 (1937).

(c) Great hardship may result in some cases, for example, the case of a defendant charged with a nonviolent offense who is committed for a long period pending a finding of present capacity to proceed. In such a situation probation is authorized upon a finding that the defendant is not being helped by continued custody in the mental institution and that he may be released without danger. The public is further protected by the requirement that the probation may be granted only on recommendation of the superintendent of the mental institution and by an order of the committing court. Probation procedures follow the applicable provisions of Art. 657. Conditions of the probation, to be imposed by the court, may include submission to treatment, abstinence from alcohol, special help by parents, or other appropriate requirements designed to aid in recovery and to fully protect the public.

CROSS REFERENCES

Louisiana Law. — Judicial commitment; review; appeals, see La. R.S. 28:56.

Sanity proceedings for juvenile defendants transferred to criminal court, see La. C.Cr.P. Art. 644.1.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Scope of Protection. — In a action in which a defendant was convicted of second degree murder and sentenced to life imprisonment without the benefit of parole, probation, or suspension of sentence La. Code Crim. Proc. Ann. art. 648, violated the Due Process Clause, U.S. Const. amend. V, to the extent that it required the defendant in a criminal prosecution to prove his incompetency to stand trial by clear and convincing evidence; there was ample evidence to support a finding that the defendant failed to show, by a preponderance of the evidence, that he was incompetent to stand trial. State v. Revader, 735 So. 2d 875, 1999 La. App. LEXIS 1571 (May 19, 1999).

Where defendant was held by the State under criminal commitment for almost two years, when it had become clear after one year that defendant was permanently mentally disabled and would not attain competence to stand trial, the confinement exceeded the reasonable period permitted by due process. State ex rel. Lockhart v. Armistead, 351 So. 2d 496, 1977 La. LEXIS 5953 (Oct. 10, 1977).

CRIMINAL LAW & PROCEDURE

• Pretrial Motions & Procedures

•• Competency to Stand Trial. — Although defendant was not competent to stand trial, defendant was not shown to be a threat to himself or others, therefore, trial court erred in committing defendant and was ordered to release defendant on probation. State v. Nighth, 836 So. 2d 303, 2002 La. App. LEXIS 3845 (Dec. 11, 2002).

The criminal prosecution must be resumed unless the court determined by clear and convincing evidence that the defendant does not have the mental capacity to proceed, in accordance with. La. Code Crim. Proc. Ann. art. 648(A). State v. Clem, 779 So. 2d 763, 2000 La. App. LEXIS 2670 (Nov. 1, 2000), writ denied by La. 2000-3498, 798 So. 2d 964, 2001 La. LEXIS 2894 (La. Oct. 5, 2001).

Commitment to a mental institution under La. Code Crim. Proc. Ann. art. 648 is civil in nature and not governed by the provisions of La. Rev. Stat. Ann. § 15:211. State v. Ferguson, 776 So. 2d 481, 2000 La. App. LEXIS 2292 (Oct. 11, 2000).

Sanity hearing is a critical stage in criminal proceeding for which defendant has the right to counsel. State v. Haider, 772 So. 2d 189, 2000 La. App. LEXIS 2313 (Oct. 11, 2000).

Trial court’s determination that defendant was competent to stand trial was supported by a reasonable factual basis where it believed the State’s witness’ conclusion that defendant was able to understand and assist in his defense; that decision was entitled to affirmance where there was no manifest error. State v. Freeman, 482 So. 2d 1078, 1986 La. App. LEXIS 6046 (Feb. 5, 1986), writ of certiorari denied by 488 So. 2d 196, 1986 La. LEXIS 6353 (La. 1986).

Where defendant was held by the State under criminal commitment for almost two years, when it had become clear after one year that defendant was permanently mentally disabled and would not attain competence to stand trial, the confinement exceeded the reasonable period permitted by due process. State ex rel. Lockhart v. Armistead, 351 So. 2d 496, 1977 La. LEXIS 5953 (Oct. 10, 1977).

• Defenses

•• Insanity

••• Insanity Defense. — There was no abuse of discretion in the trial court’s decision that defendant was competent to stand trial, made after the trial court had opened a sanity commission and then had re-opened the sanity commission at defendant’s request; while a court could receive the aid of expert medical testimony on the issue of competency to proceed, the ultimate decision of capacity rested with the trial court, under La. Code Crim. Proc. Ann. arts. 647, 648. State v. Orange, 845 So. 2d 570, 2003 La. App. LEXIS 1081 (Apr. 11, 2003), writ denied by La. 2003-1352, 874 So. 2d 161, 2004 La. LEXIS 1851 (La. May 21, 2004), writ denied by La. 2003-2195, 877 So. 2d 137, 2004 La. LEXIS 2292 (La. July 2, 2004).

• Sentencing

•• Mental Incapacity. — Where defendant was held by the State under criminal commitment for almost two years, when it had become clear after one year that defendant was permanently mentally disabled and would not attain competence to stand trial, the confinement exceeded the reasonable period permitted by due process. State ex rel. Lockhart v. Armistead, 351 So. 2d 496, 1977 La. LEXIS 5953 (Oct. 10, 1977).

EVIDENCE

• Testimony

•• Experts

••• Criminal Trials. — Trial judge’s acceptance of a third psychiatrist’s conclusion in the face of two contrary medical opinions having a substantial factual basis was tantamount to turning its judicial function over to that psychiatrist where the first two psychiatrists’ conclusions were based on psychological tests, observations, and interviews while the third psychiatrist’s conclusion was based only on his interaction with defendant; the trial court failed to observe procedures adequate to protect defendant’s right not to be tried or convicted while incompetent to stand trial. State v. Rogers, 419 So. 2d 840, 1982 La. LEXIS 11793 (Sept. 7, 1982).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — (1) A “medically suitable treatment facility” is one listed in R.S. 28:2(28) with special consideration given to the factor of medical suitability. (2) The disputed sentence in Article 648 requires that certain rights be guaranteed and afforded the accused who is now institutionalized., OPINION No. 81-157, La. Atty. Gen. Op. No. 1981-157; 1981 La. AG LEXIS 333.

A mentally ill person who is detained pre-trial in a parish prison may only receive non-consensual medical treatment pursuant to the procedures set forth in Title 28. Furthermore, such prisoner may not be treated within the prison facility because a parish prison is not automatically authorized as a treatment facility under La. R.S. 28:1(28) and 28:53., OPINION NUMBER 90-134, La. Atty. Gen. Op. No. 1990-134; 1990 La. AG LEXIS 136.

Lockhart commitments are civil commitments, but are excluded from the six-month limitation on commitments as added to La. R.S. 28:56 by Act 985 of 1997. Instead, they are governed by La. R.S. 15:211., Opinion No. 98-44, La. Atty. Gen. Op. No. 1998-44; 1998 La. AG LEXIS 217.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1984-85: A Faculty Symposium: Louisiana Constitutional Law. 45 La. L. Rev. 397 (November, 1984).

Note: Fraying the Hangman’s Knot?: State v. Michael Owen Perry. 54 La. L. Rev. 1701 (July, 1994).



Footnote:

1 R.S. 14:80 changed to felony carnal knowledge of a juvenile by Acts 2001, No. 796, § 1.



Art. 648.1. Information required prior to admission.

No superintendent of an institution shall admit a defendant found by the court to lack the mental capacity to proceed pursuant to Article 648 unless he is furnished by the court the following information:

(1) The name and address of the defendant’s attorney.

(2) The crime or crimes with which the defendant is charged and the date of such charge or charges.

(3) A copy of the report of the sanity commission.

(4) Any other pertinent information concerning the defendant’s health which has come to the attention of the court such as injuries sustained at the time of arrest or injuries sustained following incarceration.

(5) A copy of the defendant’s criminal history record.

(6) A copy of the police report concerning the charged offense.

(7) A copy of the judgment and order specifying the nature and purpose of the commitment or recommitment to the state institution. (Acts 1975, No. 325, § 2; Acts 1990, No. 754, § 1; Acts 1992, No. 399, § 1.)

Art. 649. Procedure when capacity regained.

A. At any time after a defendant’s commitment, if either the superintendent of the mental institution or the administrator of outreach forensic services reports to the committing court that the defendant presently has the mental capacity to proceed, the defendant, if hospitalized, shall be discharged from the mental institution and released to the custody of the sheriff of the parish from which the defendant was committed, and the court shall hold a contradictory hearing within thirty days on that issue. No defendant shall be released prior to the holding of the contradictory hearing on his release unless the office of the district attorney in charge of the prosecution of the defendant receives seven days notice of the pending release of the defendant.

B. Prior to such a hearing, the court shall appoint counsel to represent the defendant, if the defendant does not have counsel, and may order a mental examination by a sanity commission appointed in conformity with Article 644. The report of the superintendent of the mental institution or the administrator of outreach services may be stipulated to and submitted by the state and the defense in lieu of a mental examination by a sanity commission. If the committing court does not hold a hearing within thirty days, the sheriff of the parish from which the defendant was committed shall appear at the institution within seven days thereafter and shall receive and hold the defendant in custody pending further orders of the committing court. If the sheriff fails to appear with a court order and accept custody of the defendant, the superintendent of the state mental institution or the director of the mental health unit shall notify the judicial administrator and the attorney general of such fact. Thereafter the Criminal Court Fund of the parish from which the defendant was committed shall pay to the general fund of the state the sum of one hundred dollars a day until the sheriff appears and accepts custody of the defendant for the court.

C. The district attorney or the defense may apply to the court to have the proceedings resumed, on the ground that the defendant presently has the mental capacity to proceed. Upon receipt of such application the court shall hold a contradictory hearing to determine if there is reasonable ground to believe that the defendant presently has the mental capacity to proceed. The court may direct the superintendent of the mental institution where the defendant is committed or the administrator of outreach forensic services, if treatment is initiated in jail, to make a report and recommendation prior to such hearing as to whether the defendant presently has capacity to proceed, or may order an independent mental examination by a sanity commission appointed in conformity with Article 644.

D. Reports as to present mental capacity to proceed shall be filed in conformity with Article 645, and the court’s determination of present mental capacity to proceed shall be made in conformity with the appropriate provisions of Articles 646 and 647.

E. If the court determines that the defendant has the mental capacity to proceed, the proceedings shall be promptly resumed. (Acts 1975, No. 325, § 1; Acts 1987, No. 928, § 1, eff. July 20, l987; Acts 1988, No. 383, § 1; Acts 1990, No. 490, § 1; Acts 1992, No. 397, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article provides a procedure for a redetermination of the present capacity issues when it later appears that the defendant may be capable of proceeding with the trial. The subsequent hearing as to capacity may be instigated by a report by the superintendent of the mental institution to which the defendant was committed, or by an application made by the district attorney or the defense. Certain differences inherent in the two procedures necessitated the partially separate statement.

(b) Under the first paragraph, when the superintendent of the mental institution reports that the defendant presently has capacity to proceed, a contradictory hearing is mandatory. The hearing must be held within thirty days and the defendant must be represented by counsel at the hearing. The requirement of a prompt hearing is fortified by the second paragraph, which authorizes the superintendent of the mental institution to return the defendant to the parish from which he was committed if the hearing is not held within the prescribed thirty days.

(c) Under the third paragraph, when the district attorney or the defense applies to have the proceedings resumed, the court is required to hold a contradictory hearing only if there is reasonable ground to believe that the defendant presently has the mental capacity to proceed, i e., if there is a prima facie showing of present capacity.

(d) In both situations the ordering of an independent mental examination is discretionary with the court. When the superintendent of the mental institution reports that the defendant is capable of standing trial, the court may not feel that a further examination is necessary. When application is made by the district attorney or the defense, it is quite likely that the order for a mental examination will be directed to the superintendent of the mental hospital where the defendant is committed. Such an examination and report will be a part of the services of that state institution, but the staff psychiatrist making the examination will be entitled to reasonable fees as an expert witness, and traveling expenses when he testifies at the hearing. Art. 660. Appointment of an independent sanity commission, in conformity with Art. 644 is also expressly authorized.

(e) Additional examinations by the defense and district attorney will be authorized under Art. 646. The court’s determination of the question of regained capacity to stand trial is in accord with State v. Laborde, 210 La. 291, 26 So.2d 749 (1946), which held that the court was not limited to or bound by recommendations of the physicians.
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CRIMINAL LAW & PROCEDURE

• Pretrial Motions & Procedures

•• Competency to Stand Trial. — Defendant charged with aggravated rape was required to stand trial after suffering incompetency for three years due to mental illness because medication mitigating his psychiatric symptoms rendered him capable of assisting in his own defense. State v. Plaisance, 252 LA. 212, 210 So. 2d 323, 1968 La. LEXIS 3038 (Apr. 29, 1968), writ of certiorari denied by 393 U.S. 1005, 89 S. Ct. 496, 21 L. Ed. 2d 470, 1968 U.S. LEXIS 57 (1968).

Where defendant regained his mental faculties, recognized and distinguished right from wrong, and realized the probable consequences of his acts, he was no longer classified as insane and could stand trial despite fears from some physicians that defendant might be a menace to society, if he was ever released. State v. Swails, 223 LA. 751, 66 So. 2d 796, 1953 La. LEXIS 1363 (July 3, 1953), US Supreme Court certiorari denied by 348 U.S. 983, 75 S. Ct. 574, 99 L. Ed. 765, 1955 U.S. LEXIS 998 (1955).

• Jurisdiction & Venue

•• Jurisdiction. — Although a trial court had concurrent jurisdiction with the committing court to hold a hearing on a committed defendant’s application for a writ of habeas corpus to be discharged to a less restrictive environment, the proper forum for a determination of dangerousness and as to whether defendant was entitled to be discharged was the committing court. Pourciau v. East Louisiana State Hosp., 593 So. 2d 1348, 1991 La. App. LEXIS 3669 (Dec. 30, 1991).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: The Insanity Defense: Should Louisiana Change the Rules? 44 La. L. Rev. 165 (September, 1983).

Art. 649.1. Prescribed medication; administration.

When a person is returned to the committing court from an institution pursuant to Article 649 pending a sanity hearing, and the superintendent of the committing institution deems it necessary that the patient receive prescribed medication, it shall be the duty of the chief administrative officer of the parish jail to make such medication available to the person until such time as the coroner or another physician finds that the medication or its prescribed dosage is no longer necessary.

Added by Acts 1975, No. 325, § 2.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: Fraying the Hangman’s Knot?: State v. Michael Owen Perry. 54 La. L. Rev. 1701 (July, 1994).

CHAPTER 2. DEFENSE OF INSANITY AT TIME OF OFFENSE.

Art. 650. Mental examination after plea of insanity.

When a defendant enters a combined plea of “not guilty and not guilty by reason of insanity,” the court may appoint a sanity commission as provided in Article 644 to make an examination as to the defendant’s mental condition at the time of the offense. The court may also order the commission to make an examination as to the defendant’s present mental capacity to proceed. Mental examinations and reports under this article shall be conducted and filed in conformity with Articles 644 through 646.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Although mental incapacity to proceed, which is a bar to present trial of a defendant, and insanity at the time of the crime, which is a defense on the merits, are treated in separate chapters, this article by references to the preceding chapter provides for those matters which will be similarly handled in all mental examinations.

(b) The court’s authority to order also an examination of the defendant’s present capacity to proceed will promote trial convenience. It does not give rise to the objections inherent in the ordering of an examination as to the defendant’s mental condition at the time of the crime before he has elected to urge that defense. It is axiomatic that a severely disoriented or otherwise mentally deficient person should not be brought to trial, and the question Of mental incapacity to proceed is one which may be raised by anyone (state, defense, or the court) at any time. See Art. 642.
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• Privileges
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CRIMINAL LAW & PROCEDURE

• Pretrial Motions & Procedures

•• Competency to Stand Trial. — Where the trial judge made a determination that a sanity commission should be appointed, but the matter was overlooked by the judge, the State, and defense counsel, defendant’ was entitled to remand for the purpose of determining whether a nunc pro tunc competency hearing was possible and, in the interim, defendant’s conviction for second-degree murder was only conditionally affirmed. State v. Mathews, 809 So. 2d 1002, 2001 La. App. LEXIS 2059 (Sept. 28, 2001), writ denied by La. 2001-2873, 824 So. 2d 1191, 2002 La. LEXIS 2619 (La. Sept. 13, 2002).

• Defenses

•• Insanity

••• Burdens of Proof. — Trial court did not abuse its discretion in denying defendant’s first application for appointment of a sanity commission pursuant to La. Code Crim. Proc. Ann. arts. 643 and 650 where defendant asserted only bare allegations without supporting evidence to show that defendant was mentally incapable to proceed and his mental condition at the time of the offense. State v. Vincent, 338 So. 2d 1376, 1976 La. LEXIS 5203 (Nov. 8, 1976).

••• Insanity Defense. — Trial court did not err in failing to appoint a sanity commission to determine whether defendant was sane or insane at the time of the offense because defendant had not been declared incompetent to proceed to trial and defendant’s sanity was not an issue at trial due to the fact that he abandoned the insanity defense in favor of a defense of misidentification. State v. Newman, 750 So. 2d 252, 1999 La. App. LEXIS 3606 (Dec. 15, 1999).

Under La. Code Crim. Proc. Ann. art. 650, when a defendant enters a combined plea of “not guilty and not guilty by reason of insanity,” the court may appoint a sanity commission as provided in La. Code Crim. Proc. Ann. art. 644 to make an examination as to the defendant’s mental condition at the time of the offense. The court may also order the commission to make an examination as to the defendant’s present mental capacity to proceed. State v. Poree, 386 So. 2d 1331, 1979 La. LEXIS 7837 (Nov. 1, 1979), revoked by, set aside by 386 So. 2d 1331, 1980 La. LEXIS 7849 (La. 1980).

A trial court did not err in denying defendant’s request for two psychiatrists to report on his mental condition at the time of the crime because it properly appointed a sanity commission in accordance with La. Code Crim. Proc. Ann. arts. 644 and 650 and defendant never called the psychiatrists as witnesses. State v. Link, 301 So. 2d 339, 1974 La. LEXIS 4319 (Oct. 11, 1974).

A trial court’s appointment of a second sanity commission was in its discretion, under La. Code Crim. Proc. Ann. art. 650, and there was no prejudice; defendant’s change of plea from not guilty and not guilty by reason of insanity to not guilty had to be made within 10 days of arraignment in accordance with La. Code Crim. Proc. Ann. art. 561. State v. Clark, 305 So. 2d 457, 1974 La. LEXIS 3256 (Apr. 29, 1974).

EVIDENCE

• Privileges

•• Doctor-Patient Privilege. — Where defendant filed a plea of not guilty by reason of insanity, a lunacy commission was appointed under La. Code Crim. Proc. art. 650, and defendant did not withdraw the plea but proceeded to trial under La. Code Crim. Proc. art. 651, the tender of the issue of insanity waived the right to claim the doctor-patient privilege as to the medical reports the defendant voluntarily furnished the examining physicians, and as to the psychiatrist who testified on his behalf. State v. Berry, 324 So. 2d 822, 1975 La. LEXIS 4197 (Dec. 8, 1975), writ of certiorari denied by 425 U.S. 954, 96 S. Ct. 1731, 48 L. Ed. 2d 198, 1976 U.S. LEXIS 1490 (1976).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: Fraying the Hangman’s Knot? State v. Michael Owen Perry. 54 La. L. Rev. 1701 (July, 1994).

Art. 651. When defense of insanity at time of offense is available; method of trial.

When a defendant is tried upon a plea of “not guilty”, evidence of insanity or mental defect at the time of the offense shall not be admissible.

The defenses available under a combined plea of “not guilty and not guilty by reason of insanity” shall be tried together.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article codifies Louisiana jurisprudence as to when the defense of insanity at the time of the offense is available, and how the defense shall be tried.

The first paragraph restates the rule of State v. Gunter, 208 La. 694, 23 So.2d 305 (1945). On a plea of not guilty evidence of insanity is not admissible, nor may that defense be urged, at the trial.

In State v. James, 241 La. 233, 128 So.2d 21 (1961), where no plea of insanity at the time of the crime had been filed, psychiatric testimony as to the defendant’s amnesia at the time of the crime for the purpose of showing that he could not entertain the specific intent to kill was held inadmissible, with the court citing the Gunter case. Thus, in the absence of a special plea of insanity, evidence of insanity or mental defect is not admissible, either as a complete defense or for the purpose of negating a specific intent and reducing the degree of the crime.

A substantive criminal law problem, which is outside the scope of the criminal procedure revision, is whether a mental defect or disorder short of insanity under the MacNaughten “right from wrong” test codified in Art. 14 of the 1942 Louisiana Criminal Code, can be shown to reduce the degree of the crime, particularly by negativing specific intent. The James case is the first Louisiana decision on this problem, and the courts in other jurisdictions are far from uniform in their approach. A clear statement of the rule of diminished responsibility is found in State v. Padilla, 66 N.M. 289, 292, 347 P.2d 312, 314 (1959): “(Partial responsibility) means the allowing of proof of mental derangement short of insanity as evidence of lack of deliberate or premeditated design. In other words, it contemplates full responsibility not partial, but only for the crime actually committed.” See also, dissenting opinion by Mr. Justice Murphy in Fisher v. United States, 328 U.S. 463, 66 S.Ct. 1318, 90 L.Ed. 1382 (1946); Perkins, Criminal Law 767-771 (1957); Clark and Marshall, Crimes 374-377 (6th ed. 1952); Weihofen and Overholser, Mental Disorder Affecting the Degree of a Crime, 56 Yale L.J. 959 (1947). The American Law Institute’s Model Penal Code has adopted the diminished responsibility rule. A.L.I. Model Penal Code, Proposed Official Draft (1962)§4.02.

However, at least half of the courts to which the issue has been presented, reject the concept of partial insanity in favor of the “all or nothing” approach of Louisiana’s Art. 14 of the Criminal Code. The Massachusetts court stated: “Wherever the line of criminal responsibility of persons of low mentality may be drawn, one is either responsible or irresponsible. No definite idea is conveyed by speaking of ‘impaired’ responsibility.” Commonwealth v. Clark, 292 Mass. 409, 414, 198 N.E. 641, 644 (1935). Some courts have expressed a fear that recognition of a rule of diminished responsibility would lead to much confusion because the jury would not be able to handle the duty of discriminating between the various degrees of insanity or mental disorders, and that the best answer is to remain within the concrete bounds of the “all or nothing.” Steward v. United States, 275 F.2d 617 (D.C.Cir. 1960); State v. Van Vlack, 57 Idaho 316, 65 P.2d 736 (1937); Commonwealth v. Hollinger, 190 Pa. 155, 42 Atl. 548 (1899); Commonwealth v. Woodhouse, 401 Pa. 242, 164 A.2d 98 (1960).

In any event, if partial insanity is to be permitted as a defense, whether complete or for reducing the grade of the crime, it is appropriate to require that it be specially pleaded so that a sanity commission may be appointed to examine the defendant in advance of the trial.

(b) The combined plea of “not guilty and not guilty by reason of insanity,” authorized by Art. 552, is handled in conformity with existing Louisiana procedures. All defenses going to the defendant’s guilt or innocence, including the special defense, on the merits, of insanity at the time of the crime, must be tried concurrently by the jury. State v. Dowdy, 217 La. 773, 47 So.2d 496 (1950), discussed in The Work of the Louisiana Supreme Court for the 1949-1950 Term—Criminal Procedure, 11 La. L. Rev. 233, 246 (1951). Art. 267 of the 1928 Code of Criminal Procedure, as originally adopted, had contemplated separate trials of the insanity defense and other defenses on the merits.

This bifurcated, unworkable trial procedure, which virtually required the impanelling of two juries, was soon discarded when Act 136 of 1932 amended Art. 267. The revised procedures were somewhat confusingly stated, but the evident purpose, which was given effect in the Dowdy case was to provide for trial of all basic guilt issues concurrently by a single jury. A similar procedure is contemplated by the A.L.I. Code of Criminal Procedure,§§221, 222, and is followed in a majority of the states.
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CRIMINAL LAW & PROCEDURE

• Pretrial Motions & Procedures

•• Competency to Stand Trial. — Defendant whose attempt to rob a convenience store was foiled when the clerk shot him and who claimed trauma-induced amnesia as a result, was not per se unable to assist in his own defense or incompetent to stand trial under La. Code Crim. Proc. Ann. art. 651; because defendant’s claimed memory loss was permanent, defendant’s remedy was to waive the attorney-client privilege to permit defense counsel to testify at hearing as to whether his defense effort was hindered by his client’s amnesia. State v. Dixon, 668 So. 2d 388, 1996 La. App. LEXIS 127 (Jan. 19, 1996), writ of certiorari denied by La. 96-0332, 673 So. 2d 608, 1996 La. LEXIS 1454 (La. May 17, 1996), writ denied by La. 2000-0104, 765 So. 2d 1065, 2000 La. LEXIS 2102 (La. June 30, 2000).

• Counsel

•• Effective Assistance

••• Trials. — Defense counsel was not ineffective for failing to assert the insanity defense as he was precluded from doing by defendant’s plea of not guilty. State v. Martin, 486 So. 2d 333, 1986 La. App. LEXIS 6650 (Apr. 9, 1986).

• Defenses

•• Battered Person Syndrome. — Defendant charged with manslaughter for the killing of her husband was not entitled to present at trial evidence that she was a victim of battered woman syndrome; such evidence, which would seek to establish defendant’s state of mind at the time of the killing, was inadmissible because defendant pleaded not guilty rather than not guilty by reason of insanity. State v. Necaise, 466 So. 2d 660, 1985 La. App. LEXIS 8476 (Mar. 11, 1985).

•• Diminished Capacity. — Defendant was prohibited by the requirements of La. Code Crim. Proc. Ann. art. 651 from introducing evidence of a diminished capacity in his capital murder trial without a duel plea of not guilty and not guilty by reason of insanity. State v. Langley, 635 So. 2d 784, 1994 La. App. LEXIS 1208 (Apr. 14, 1994), writ denied in part by La. 94-0853, 636 So. 2d 607, 1994 La. LEXIS 1010 (La. Apr. 14, 1994).

Defendant, a 15-year-old juvenile, was properly convicted of manslaughter in the shooting death of his father and of second-degree murder in the shooting death of his mother; although defendant asserted that he was denied the right to fully present evidence related to long-term mental abuse by his parents, under La. Code Crim. Proc. Ann. art. 651 such evidence was inadmissible because defendant failed to plead not guilty by reason of insanity. State v. Gachot, 609 So. 2d 269, 1992 La. App. LEXIS 3357 (Nov. 4, 1992), writ of certiorari denied by 617 So. 2d 1180, 1993 La. LEXIS 1780 (La. 1993), writ of certiorari denied by 510 U.S. 980, 114 S. Ct. 478, 126 L. Ed. 2d 429, 1993 U.S. LEXIS 7224, 62 U.S.L.W. 3348 (1993).

Defendant charged with manslaughter for the killing of her husband was not entitled to present at trial evidence that she was a victim of battered woman syndrome; such evidence, which would seek to establish defendant’s state of mind at the time of the killing, was inadmissible because defendant pleaded not guilty rather than not guilty by reason of insanity. State v. Necaise, 466 So. 2d 660, 1985 La. App. LEXIS 8476 (Mar. 11, 1985).

•• Insanity

••• General Overview. — Defense counsel was not ineffective for failing to assert the insanity defense as he was precluded from doing by defendant’s plea of not guilty. State v. Martin, 486 So. 2d 333, 1986 La. App. LEXIS 6650 (Apr. 9, 1986).

••• Insanity Defense. — Although defendant had not raised an insanity defense in order to negate his formation of the intent to escape in violation of La. Rev. Stat. Ann. § 14:110(C) and (E), the Court of Appeal addressed the issue despite the provisions of La. Code Crim. Proc. Ann. art. 651 and held that there was no evidence to support such an argument. State v. Desselle, 614 So. 2d 276, 1993 La. App. LEXIS 439 (Feb. 3, 1993).

Trial court did not err in refusing to permit defendant to pursue the issue of his sanity at the time of the commission of the crime where defendant did not plead not guilty by reason of insanity as required by La. Code Crim. Proc. Ann. art. 651. State v. Ketchens, 552 So. 2d 485, 1989 La. App. LEXIS 1816 (Oct. 24, 1989), writ of certiorari denied by 559 So. 2d 135, 1990 La. LEXIS 524 (La. 1990), writ of certiorari denied by 498 U.S. 986, 111 S. Ct. 521, 112 L. Ed. 2d 533, 1990 U.S. LEXIS 5987, 59 U.S.L.W. 3391 (1990).

Given the provisions of La. Code Crim. Proc. Ann. art. 651, because a defendant had pled not guilty but had not pled not guilty by reason of insanity and he had not given the notice required by La. Code Crim. Proc. Ann. art. 726, the testimony of his expert psychiatrist as to the defendant’s state of mind and mental capacity at the time he made certain oral inculpatory statements was properly excluded. State v. Allen, 526 So. 2d 1198, 1988 La. App. LEXIS 541 (Apr. 6, 1988), reversed by 539 So. 2d 1232, 1989 La. LEXIS 681 (La. 1989).

Trial court did not err in refusing to allow proffered psychiatric testimony concerning defendant’s mental instability in the absence of a defense plea of not guilty by reason of insanity because, under La. Code Crim. Proc. Ann. art. 651, evidence of a mental condition or defect was inadmissible under those circumstances. State v. Johnson, 475 So. 2d 394, 1985 La. App. LEXIS 9306 (June 25, 1985), writ of certiorari denied by 478 So. 2d 143, 1985 La. LEXIS 10063 (La. 1985).

Pursuant to La. Code Crim. Proc. Ann. art. 651, the trial court properly refused to permit a doctor to testify as to defendant’s mental state at the time the robberies were committed when defendant did not enter a plea of not guilty by reason of insanity. State v. Leatherwood, 411 So. 2d 29, 1982 La. LEXIS 10281 (Mar. 1, 1982).


• Scienter

•• Knowledge. — Defendant was not denied due process where he had pled not guilty to forgery, under La. Rev. Stat. Ann. § 14:72, and the trial court, in accordance with La. Code Crim. Proc. Ann. art. 651, refused to admit into evidence a psychiatrist’s testimony concerning defendant’s inability to formulate the requisite specific intent to defraud. State v. Wade, 375 So. 2d 97, 1979 La. LEXIS 6918 (Sept. 4, 1979), writ of certiorari denied by 445 U.S. 971, 100 S. Ct. 1665, 64 L. Ed. 2d 249, 1980 U.S. LEXIS 1514 (1980).

•• Specific Intent. — La. Code Crim. Proc. Ann. art. 651 precludes admission of an expert’s testimony concerning the absence of specific intent when the defendant’s plea is not guilty. State v. Waymire, 504 So. 2d 953, 1987 La. App. LEXIS 8877 (Mar. 4, 1987).

EVIDENCE

• Hearsay

•• Exemptions

••• Confessions

•••• General Overview. — Although La. Code Crim. Proc. Ann. art. 651 excludes evidence of insanity or a mental defect in the absence of a plea of not guilty by reason of insanity, under La. Code Crim. Proc. Ann. art 703, some evidence of mental defect may be admitted when it comes to the circumstances surrounding the making of a confession in order to enable the jury to determine the weight to be given the confession. State v. Whitton, 770 So. 2d 844, 2000 La. App. LEXIS 2512 (Sept. 27, 2000).

• Privileges

•• Doctor-Patient Privilege. — Where defendant filed a plea of not guilty by reason of insanity, a lunacy commission was appointed under La. Code Crim. Proc. art. 650, and defendant did not withdraw the plea but proceeded to trial under La. Code Crim. Proc. art. 651, the tender of the issue of insanity waived the right to claim the doctor-patient privilege as to the medical reports the defendant voluntarily furnished the examining physicians, and as to the psychiatrist who testified on his behalf. State v. Berry, 324 So. 2d 822, 1975 La. LEXIS 4197 (Dec. 8, 1975), writ of certiorari denied by 425 U.S. 954, 96 S. Ct. 1731, 48 L. Ed. 2d 198, 1976 U.S. LEXIS 1490 (1976).

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor. — Defendant, a 15-year-old juvenile, was properly convicted of manslaughter in the shooting death of his father and of second-degree murder in the shooting death of his mother; although defendant asserted that he was denied the right to fully present evidence related to long-term mental abuse by his parents, under La. Code Crim. Proc. Ann. art. 651 such evidence was inadmissible because defendant failed to plead not guilty by reason of insanity. State v. Gachot, 609 So. 2d 269, 1992 La. App. LEXIS 3357 (Nov. 4, 1992), writ of certiorari denied by 617 So. 2d 1180, 1993 La. LEXIS 1780 (La. 1993), writ of certiorari denied by 510 U.S. 980, 114 S. Ct. 478, 126 L. Ed. 2d 429, 1993 U.S. LEXIS 7224, 62 U.S.L.W. 3348 (1993).

• Scientific Evidence

•• Psychiatric & Psychological Evidence. — Defendant was not denied due process where he had pled not guilty to forgery, under La. Rev. Stat. Ann. § 14:72, and the trial court, in accordance with La. Code Crim. Proc. Ann. art. 651, refused to admit into evidence a psychiatrist’s testimony concerning defendant’s inability to formulate the requisite specific intent to defraud. State v. Wade, 375 So. 2d 97, 1979 La. LEXIS 6918 (Sept. 4, 1979), writ of certiorari denied by 445 U.S. 971, 100 S. Ct. 1665, 64 L. Ed. 2d 249, 1980 U.S. LEXIS 1514 (1980).

• Testimony

•• Experts

••• Criminal Trials. — Given the provisions of La. Code Crim. Proc. Ann. art. 651, because a defendant had pled not guilty but had not pled not guilty by reason of insanity and he had not given the notice required by La. Code Crim. Proc. Ann. art. 726, the testimony of his expert psychiatrist as to the defendant’s state of mind and mental capacity at the time he made certain oral inculpatory statements was properly excluded. State v. Allen, 526 So. 2d 1198, 1988 La. App. LEXIS 541 (Apr. 6, 1988), reversed by 539 So. 2d 1232, 1989 La. LEXIS 681 (La. 1989).

La. Code Crim. Proc. Ann. art. 651 precludes admission of an expert’s testimony concerning the absence of specific intent when the defendant’s plea is not guilty. State v. Waymire, 504 So. 2d 953, 1987 La. App. LEXIS 8877 (Mar. 4, 1987).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: The Insanity Defense: Should Louisiana Change the Rules? 44 La. L. Rev. 165 (September, 1983).

Article: The Admissibility of Expert Testimony on Battered Woman Syndrome in Battered Women’s Self-Defense Cases in Louisiana. 47 La. L. Rev. 979 (May, 1987).

Art. 652. Burden of proof.

The defendant has the burden of establishing the defense of insanity at the time of the offense by a preponderance of the evidence.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The requirement of a preponderance of evidence codifies a wellsettled rule of Louisiana jurisprudence. State v. Scott, 49 La. Ann. 253, 21 So. 271 (1897); State v. Stewart, 238 La. 1036, 117 So.2d 583 (1960); Note, 20 La.L.Rev. 749 (1960). The Louisiana rule placing the burden of proof of insanity on the defendant is analytically and practically sound. “Inasmuch as sanity is the normal condition of man and insanity an abnormal state, the presumption is in the absence of anything to the contrary that all persons are sane and criminally responsible for their acts.” 8 R.C.L. 175 (1915).

(b) The preponderance of the evidence rule is elaborated upon in State v. Scott, supra, as follows: “The preponderance of proof is recognized as that of a character to satisfy the mind, though it be not free from reasonable doubt. This preponderating proof is enough in civil cases to authorize a finding in favor of the party. The terms are of constant use in the administration of criminal law.” 49 La. Ann. at 254, 21 So. at 272.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Homicide

••• Murder

•••• General Overview. — Given the definition of insanity in La. Rev. Stat. Ann. § 14:14, a defendant did not negate the presumption of sanity by putting forth an affirmative defense of insanity and proving his insanity by a preponderance of the evidence under La. Code Crim. Proc. Ann. art. 652, so a jury could properly have concluded that he was capable of forming the specific intent to commit second degree murder. State v. Knowles, 598 So. 2d 430, 1992 La. App. LEXIS 992 (Apr. 8, 1992).

• Pretrial Motions & Procedures

•• Competency to Stand Trial. — Trial court did not err in denying defendant’s motion to appoint a sanity commission; defendant did not offer any additional evidence concerning his condition at the hearing on the motion, but simply claimed that he was confused when he attacked police officers while he was incarcerated, and there was nothing in the record indicating that defendant did not understand the nature of the charge or that he was unable to assist counsel in his defense. State v. Bell, 796 So. 2d 816, 2001 La. App. LEXIS 2146 (Oct. 3, 2001).

• Juries & Jurors

•• Province of Court & Jury

••• General Overview. — Pursuant to La. Code Crim. Proc. Ann. art. 652, defendant’s allegation that two psychiatrists testified that in their opinion defendant did not know the difference between right and wrong at the time he committed this offense was not supported by the record; consequently, a rational trier of fact could have been unconvinced by the testimony of the psychiatrists that defendant was insane at the time of the offense. State v. Guidry, 450 So. 2d 50, 1984 La. App. LEXIS 8724 (May 16, 1984), writ of certiorari denied by 476 So. 2d 344, 1985 La. LEXIS 9644 (La. 1985).

• Trials

•• Motions for Acquittal. — In a conviction for second degree murder, the trial court did not err in its denial of defendant’s motions for a new trial and for a post-verdict judgment of acquittal under La. Code Crim. Proc. Ann. arts. 652, 821, 851(1), (2), (5), 858, and La. Rev. Stat. Ann. §§ 14:30.1(A)(1), 15:432, where the trial court did not abuse its discretion in refusing to charge the jury finding that the evidence did not preponderate in favor of the insanity defense and where a rational trier of fact could have found that defendant failed to prove by a preponderance of the evidence that he was legally insane at the time of the offense. State v. Campbell, 673 So. 2d 1061, 1996 La. App. LEXIS 530 (Mar. 13, 1996), writ of certiorari denied by La. 96-1785, 685 So. 2d 140, 1997 La. LEXIS 135 (La. Jan. 10, 1997), reversed by, remanded by 523 U.S. 392, 118 S. Ct. 1419, 140 L. Ed. 2d 551, 1998 U.S. LEXIS 2787, 66 U.S.L.W. 4258, 11 Fla. L. Weekly Fed. S 466, 98 Cal. Daily Op. Service 2945, 1998 Colo. J. C.A.R. 1950, 98 D.A.R. 4026, 172 A.L.R. Fed. 597 (1998).

• Defenses

•• Insanity

••• Burdens of Proof. — Trial court, in the face of conflicting expert testimony, did not err in finding that the defense did not prove by a preponderance of the evidence that the defendant suffered a mental defect that prevented him from distinguishing between right and wrong with reference to the conduct involved in the sexually oriented crimes. State v. Lebreton, 859 So. 2d 785, 2003 La. App. LEXIS 2872 (Oct. 17, 2003), writ of certiorari denied by La. 2003-3176, 871 So. 2d 345, 2004 La. LEXIS 1010 (La. Mar. 26, 2004).

While defendant successfully showed that he suffered from substance abuse and had suffered several brain injuries, he failed to show that he was insane at the time of commission of two burglaries. State v. Sopczak, 823 So. 2d 978, 2002 La. App. LEXIS 2164 (June 26, 2002), writ denied by La. 2002-2471, 840 So. 2d 548, 2003 La. LEXIS 792 (La. Mar. 21, 2003).

La. Code Crim. Proc. Ann. art. 652 places on defendant the burden of establishing the defense of insanity at the time of the offense by a preponderance of the evidence. State v. Dorsey, 796 So. 2d 135, 2001 La. App. LEXIS 2024 (Sept. 26, 2001), writ denied by La. 2001-2876, 823 So. 2d 941, 2002 La. LEXIS 2516 (La. Aug. 30, 2002), writ denied by La. 2001-2963, 827 So. 2d 414, 2002 La. LEXIS 3000 (La. Oct. 14, 2002).

Trial court did not err in finding that defendant was competent to stand trial, a rational fact finder could conclude that defendant committed every element of the kidnapping charge against him. Defendant failed to meet his burden of establishing the defense of insanity at the time of the offense by a preponderance of the evidence. State v. Reese, 774 So. 2d 1164, 2000 La. App. LEXIS 3409 (Dec. 20, 2000).

Defendant’s conviction for second-degree murder was proper although defendant’s expert testified that defendant suffered from paranoia and psychosis as a result of a seizure and brain surgery because the jury could rationally have found that defendant failed to prove her insanity defense where there was no proof that defendant had a seizure at or near the time of the homicide as defendant’s experts assumed. State v. Appacrombie, 766 So. 2d 771, 2000 La. App. LEXIS 2137 (Sept. 12, 2000), writ of certiorari denied by La. 2000-2856, 798 So. 2d 961, 2001 La. LEXIS 2927 (La. Oct. 5, 2001).

Defendant has the burden of establishing the defense of insanity at the time of the offense by a preponderance of the evidence. State v. Harris, 754 So. 2d 304, 2000 La. App. LEXIS 341 (Feb. 18, 2000).

Rational trier of fact could have found that defendant failed to prove by a preponderance of the evidence, as required by La. Code Crim. Proc. Ann. art. 652, that he was insane at the time of his offense because the expert testimony that defendant could not, at the time of the offense, distinguish between right and wrong was countered by expert testimony that the use of hallucinogenic drugs could have caused defendant’s obscene behavior and the arresting officers’ testimony that defendant was acting calmly and not presenting psychotic behavior. State v. Harris, 754 So. 2d 304, 2000 La. App. LEXIS 341 (Feb. 18, 2000).

Defendant’s conviction for first-degree murder was upheld because viewing all of the evidence in a light most favorable to the prosecution, any rational trier of fact could have found that defendant failed to prove by a preponderance of the evidence that defendant was incapable of distinguishing between right and wrong at the time of the offense. State v. Perez, 745 So. 2d 166, 1999 La. App. LEXIS 3084 (Nov. 3, 1999), writ denied by La. 1999-3372, 768 So. 2d 32, 2000 La. LEXIS 2544 (La. Sept. 22, 2000).

Where a defendant argued that a trial court erred in not providing “not guilty by reason of insanity” on a verdict form, on which defense the defendant bore the burden of proof, the defendant’s failure to raise a contemporaneous objection to the trial court’s alleged error precluded appellate review. State v. Shipp, 712 So. 2d 230, 1998 La. App. LEXIS 738 (Apr. 8, 1998), writ denied by La. 98-1199, 724 So. 2d 775, 1998 La. LEXIS 2913 (La. Sept. 25, 1998).

Under La. Rev. Stat. Ann. § 15:432, defendant was presumed to have been sane at the time he shot three people and kidnapped his estranged wife, and, pursuant to La. Code Crim. Proc. Ann. art. 652, he had the burden to prove by a preponderance of the evidence that a mental disease or defect rendered him incapable of distinguishing between right and wrong with reference to his conduct, as provided by La. Rev. Stat. Ann. § 14:14. State v. Prince, 688 So. 2d 643, 1997 La. App. LEXIS 84 (Jan. 24, 1997).

Court affirmed defendant’s conviction for the second-degree murder of his wife because he failed to overcome the presumption of sanity on the grounds that the sanity hearing report was prima facie evidence of his sanity, that he failed to establish insanity by a preponderance of the evidence under La. Code Crim. Proc. Ann. art. 652, and that the jury was free to reject the testimony of a social worker that defendant was insane at the time of the murder. State v. Thames, 681 So. 2d 480, 1996 La. App. LEXIS 2232 (Sept. 27, 1996), writ of certiorari denied by La. 96-2563, 691 So. 2d 80, 1997 La. LEXIS 855 (La. Mar. 21, 1997).

Where two psychiatrists testified that defendant did not know right from wrong when he stabbed the victim because he suffered from paranoid schizophrenia, the lay witnesses who knew defendant well testified that he did know right from wrong, and defendant testified that he was in his right senses when he stabbed the victim, the jury properly convicted him because he did not refute the presumption of sanity as he was required to do under La. Code Crim. Proc. Ann. art. 652. State v. Jenkins, 600 So. 2d 793, 1992 La. App. LEXIS 1709 (May 15, 1992), writ of certiorari denied by 604 So. 2d 1009, 1992 La. LEXIS 2830 (La. 1992).

Given the definition of insanity in La. Rev. Stat. Ann. § 14:14, a defendant did not negate the presumption of sanity by putting forth an affirmative defense of insanity and proving his insanity by a preponderance of the evidence under La. Code Crim. Proc. Ann. art. 652, so a jury could properly have concluded that he was capable of forming the specific intent to commit second degree murder. State v. Knowles, 598 So. 2d 430, 1992 La. App. LEXIS 992 (Apr. 8, 1992).

Defendant failed to negate the presumption that he was sane pursuant to La. Code Crim. Proc. Ann. art. 652 because the state’s expert’s witness testified that defendant was sane and that testimony was not negated by any of the other expert testimony. State v. Pravata, 522 So. 2d 606, 1988 La. App. LEXIS 639 (Feb. 23, 1988), writ of certiorari denied by 531 So. 2d 261, 1988 La. LEXIS 1852 (La. 1988).

Defendant had the burden of proving his insanity defense and the jury did not err by rejecting defendant’s insanity defense because there was overwhelming evidence contradicting the defendant’s insanity claim; the evidence showed that the victim and the defendant had argued recently, that the defendant had been drinking, and that the defendant had made a statement that he was going to kill the victim the next time he “gypped” him and that he would plead insanity. State v. Bowman, 491 So. 2d 1380, 1986 La. App. LEXIS 7275 (June 25, 1986), writ of certiorari denied by 498 So. 2d 13, 1986 La. LEXIS 8040 (La. 1986).

Where defendant freely admitted that he made 10 to 12 harassing and obscene phone calls to the victim, the evidence was sufficient to prove his specific intent; he did not overcome the presumption of sanity on the grounds that he failed to carry the burden of establishing his defense of insanity under La. Code Crim. Proc. Ann. art. 652 and that his personality disorder did not exempt him from criminal responsibility. State v. Martin, 491 So. 2d 458, 1986 La. App. LEXIS 7380 (June 24, 1986).

Where defendant pled not guilty to first-degree murder by reason of insanity, the court affirmed his conviction by the jury on the grounds that he failed to overcome the presumption of sanity and that he failed to prove by a preponderance of the evidence that he was insane, in accordance with La. Code Crim. Proc. Ann. art. 652, because his and the State’s expert witnesses opined that he knew right from wrong when he shot the victim in the head. State v. Jackson, 482 So. 2d 807, 1986 La. App. LEXIS 5872 (Jan. 15, 1986).

Where defendant confessed to stabbing the victim to death, and witnesses observed him coming and going from her office, the evidence supported the jury’s finding that defendant failed to rebut the presumption of sanity by proving his insanity at the time of the murder by a preponderance of the evidence. State v. Monk, 454 So. 2d 421, 1984 La. App. LEXIS 9374 (Aug. 10, 1984), writ of certiorari denied by 459 So. 2d 537, 1984 La. LEXIS 10234 (La. 1984).

Pursuant to La. Code Crim. Proc. Ann. art. 652, defendant’s allegation that two psychiatrists testified that in their opinion defendant did not know the difference between right and wrong at the time he committed this offense was not supported by the record; consequently, a rational trier of fact could have been unconvinced by the testimony of the psychiatrists that defendant was insane at the time of the offense. State v. Guidry, 450 So. 2d 50, 1984 La. App. LEXIS 8724 (May 16, 1984), writ of certiorari denied by 476 So. 2d 344, 1985 La. LEXIS 9644 (La. 1985).

Trial court did not err by denying defendant’s motion for post judgment verdict of acquittal pursuant to La. Code Crim. Proc. Ann. art. 652 because defendant failed to prove his insanity by a preponderance of the evidence, as where the evidence was in substantial conflict the court was to accord great weight to the jury’s conclusion. State v. Pettaway, 450 So. 2d 1345, 1984 La. App. LEXIS 8675 (Apr. 30, 1984), review denied by 456 So. 2d 171, 1984 La. LEXIS 9630 (La. 1984).

After reviewing the evidence and the expert testimony offered by a defendant and the state in light of the presumption of the defendant’s sanity and his burden of establishing his insanity at the time of the offense, a rational trier of fact could have concluded that the defendant failed to prove by a preponderance of the evidence that he was insane within the meaning of La. Rev. Stat. Ann. § 14:14. State v. Heath, 447 So. 2d 570, 1984 La. App. LEXIS 8318 (Feb. 28, 1984), writ of certiorari denied by 448 So. 2d 1302, 1984 La. LEXIS 8734 (La. 1984).

Though defendant failed to establish the insanity defense, it was proved he suffered from a deranged mental condition; in fact, the trial court’s appointed sanity commission initially found he was incapable of standing trial, only after he responded to medical treatment was he tried. State v. Price, 403 So. 2d 660, 1981 La. LEXIS 10021 (Sept. 8, 1981).

Where defendant pled not guilty by reason of insanity in his trial for murder, the trial court properly instructed the jury that defendant was presumed sane and had the burden to prove his insanity at the time the offense was committed. State v. Lee, 395 So. 2d 700, 1981 La. LEXIS 7316 (Mar. 2, 1981).

Defendant’s conviction for first-degree murder was reversed where defendant established the affirmative defense of insanity by a preponderance of the evidence, and no rational fact finder could have found him sane on the evidence in the record. State v. Roy, 395 So. 2d 664, 1981 La. LEXIS 6916 (Jan. 26, 1981).

Defendant was denied his right under La. Const. art. I, § 17, to a full voir dire examination and to peremptorily challenge jurors, notwithstanding the district court’s latitude to restrict the examination under La. Code Crim. Proc. Ann. art. 786, where his counsel was prohibited from inquiring into a prospective juror’s comprehension of defendant’s burden of proving his insanity at the time of the offense by a “preponderance of the evidence” pursuant to La. Code Crim. Proc. Ann. art. 652. State v. Hawkins, 376 So. 2d 943, 1979 La. LEXIS 7204 (Nov. 1, 1979).

In defendants’ trial for aggravated rape and aggravated kidnapping, the prosecution correctly stated that defendants had the burden to prove insanity by a preponderance of the evidence as stated by La. Code Crim. Proc. Ann. art. 652. State v. Burge, 362 So. 2d 1371, 1978 La. LEXIS 6316 (Sept. 5, 1978).

It was not a violation of due process to require a defendant, charged with first degree murder, to rebut the presumption of sanity by requiring him to prove his claimed insanity by a preponderance of the evidence. State v. Willie, 360 So. 2d 813, 1978 La. LEXIS 5346 (June 19, 1978), writ of certiorari denied by 443 U.S. 901, 99 S. Ct. 3092, 61 L. Ed. 2d 870, 1979 U.S. LEXIS 2405 (1979).

Trial court properly declined to give jury instructions reading La. Code Crim. Proc. Ann. arts. 652, 654, 655, 657 because the general charge containing the substance of La. Code Crim. Proc. Ann. art. 652, which related to the burden of proof as to the defense of insanity, adequately explained the legal consequences of a verdict of not guilty by reason of insanity. State v. Bennett, 345 So. 2d 1129, 1977 La. LEXIS 5302 (Jan. 24, 1977).

••• Insanity Defense. — Where defendant planned bank robbery, wore make-up kit, and had additional license plates, defendant failed to prove by a preponderance of the evidence that, due to mental disease or defect, he was unable to distinguish between right and wrong at the time of armed robbery. State v. Gleason, 836 So. 2d 1165, 2003 La. App. LEXIS 129 (Jan. 29, 2003), writ denied by La. 2005-2161, 927 So. 2d 306, 2006 La. LEXIS 1567 (La. May 5, 2006).

Defendant’s conviction for second-degree murder was proper although defendant’s expert testified that defendant suffered from paranoia and psychosis as a result of a seizure and brain surgery because the jury could rationally have found that defendant failed to prove her insanity defense where there was no proof that defendant had a seizure at or near the time of the homicide as defendant’s experts assumed. State v. Appacrombie, 766 So. 2d 771, 2000 La. App. LEXIS 2137 (Sept. 12, 2000), writ of certiorari denied by La. 2000-2856, 798 So. 2d 961, 2001 La. LEXIS 2927 (La. Oct. 5, 2001).

Defendant’s conviction for first-degree murder was upheld because viewing all of the evidence in a light most favorable to the prosecution, any rational trier of fact could have found that defendant failed to prove by a preponderance of the evidence that defendant was incapable of distinguishing between right and wrong at the time of the offense. State v. Perez, 745 So. 2d 166, 1999 La. App. LEXIS 3084 (Nov. 3, 1999), writ denied by La. 1999-3372, 768 So. 2d 32, 2000 La. LEXIS 2544 (La. Sept. 22, 2000).

Under La. Rev. Stat. Ann. § 15:432, defendant was presumed to have been sane at the time he shot three people and kidnapped his estranged wife, and, pursuant to La. Code Crim. Proc. Ann. art. 652, he had the burden to prove by a preponderance of the evidence that a mental disease or defect rendered him incapable of distinguishing between right and wrong with reference to his conduct, as provided by La. Rev. Stat. Ann. § 14:14. State v. Prince, 688 So. 2d 643, 1997 La. App. LEXIS 84 (Jan. 24, 1997).

Where a defendant wishes to negate the legal presumption of sanity, La. Code Crim. Proc. Ann. art. 652 requires that such defendant put forth an affirmative defense of insanity and prove his insanity by a preponderance of the evidence. State v. Smith, 677 So. 2d 458, 1996 La. App. LEXIS 895 (Apr. 24, 1996).

A criminal defendant, who failed to offer expert opinion regarding mental condition, failed to meet her burden of proving her insanity under under La. Code Crim. Proc. Ann. § 652. State v. Volquardts, 540 So. 2d 497, 1989 La. App. LEXIS 366 (Feb. 28, 1989), writ of certiorari denied by 544 So. 2d 398, 1989 La. LEXIS 1397 (La. 1989).

Defendant had the burden of proving his insanity defense and the jury did not err by rejecting defendant’s insanity defense because there was overwhelming evidence contradicting the defendant’s insanity claim; the evidence showed that the victim and the defendant had argued recently, that the defendant had been drinking, and that the defendant had made a statement that he was going to kill the victim the next time he “gypped” him and that he would plead insanity. State v. Bowman, 491 So. 2d 1380, 1986 La. App. LEXIS 7275 (June 25, 1986), writ of certiorari denied by 498 So. 2d 13, 1986 La. LEXIS 8040 (La. 1986).

Trial court did not err by denying defendant’s motion for post judgment verdict of acquittal pursuant to La. Code Crim. Proc. Ann. art. 652 because defendant failed to prove his insanity by a preponderance of the evidence, as where the evidence was in substantial conflict the court was to accord great weight to the jury’s conclusion. State v. Pettaway, 450 So. 2d 1345, 1984 La. App. LEXIS 8675 (Apr. 30, 1984), review denied by 456 So. 2d 171, 1984 La. LEXIS 9630 (La. 1984).

After reviewing the evidence and the expert testimony offered by a defendant and the state in light of the presumption of the defendant’s sanity and his burden of establishing his insanity at the time of the offense, a rational trier of fact could have concluded that the defendant failed to prove by a preponderance of the evidence that he was insane within the meaning of La. Rev. Stat. Ann. § 14:14. State v. Heath, 447 So. 2d 570, 1984 La. App. LEXIS 8318 (Feb. 28, 1984), writ of certiorari denied by 448 So. 2d 1302, 1984 La. LEXIS 8734 (La. 1984).

Where defendant pled not guilty by reason of insanity in his trial for murder, the trial court properly instructed the jury that defendant was presumed sane and had the burden to prove his insanity at the time the offense was committed. State v. Lee, 395 So. 2d 700, 1981 La. LEXIS 7316 (Mar. 2, 1981).

Defendant’s conviction for first-degree murder was reversed where defendant established the affirmative defense of insanity by a preponderance of the evidence, and no rational fact finder could have found him sane on the evidence in the record. State v. Roy, 395 So. 2d 664, 1981 La. LEXIS 6916 (Jan. 26, 1981).

In defendants’ trial for aggravated rape and aggravated kidnapping, the prosecution correctly stated that defendants had the burden to prove insanity by a preponderance of the evidence as stated by La. Code Crim. Proc. Ann. art. 652. State v. Burge, 362 So. 2d 1371, 1978 La. LEXIS 6316 (Sept. 5, 1978).

Trial court properly declined to give jury instructions reading La. Code Crim. Proc. Ann. arts. 652, 654, 655, 657 because the general charge containing the substance of La. Code Crim. Proc. Ann. art. 652, which related to the burden of proof as to the defense of insanity, adequately explained the legal consequences of a verdict of not guilty by reason of insanity. State v. Bennett, 345 So. 2d 1129, 1977 La. LEXIS 5302 (Jan. 24, 1977).

Where defendant was charged with aggravated burglary, and he pleaded not guilty by reason of insanity, the trial court properly instructed the jury on the insanity defense. State v. Marmillion, 339 So. 2d 788, 1976 La. LEXIS 5064 (Nov. 8, 1976).

• Scienter

•• Specific Intent. — Given the definition of insanity in La. Rev. Stat. Ann. § 14:14, a defendant did not negate the presumption of sanity by putting forth an affirmative defense of insanity and proving his insanity by a preponderance of the evidence under La. Code Crim. Proc. Ann. art. 652, so a jury could properly have concluded that he was capable of forming the specific intent to commit second degree murder. State v. Knowles, 598 So. 2d 430, 1992 La. App. LEXIS 992 (Apr. 8, 1992).

• Jury Instructions

•• Particular Instructions

••• General Overview. — Because the lower court failed to instruct the jury as to the legal meaning of a verdict of guilty by reason of insanity and the procedural aftermath upon the request of defendant, reversal of defendant’s conviction was required. State v. Babin, 319 So. 2d 367, 1975 La. LEXIS 4972 (July 25, 1975).

•• Requests to Charge. — Trial court properly declined to give jury instructions reading La. Code Crim. Proc. Ann. arts. 652, 654, 655, 657 because the general charge containing the substance of La. Code Crim. Proc. Ann. art. 652, which related to the burden of proof as to the defense of insanity, adequately explained the legal consequences of a verdict of not guilty by reason of insanity. State v. Bennett, 345 So. 2d 1129, 1977 La. LEXIS 5302 (Jan. 24, 1977).

Where defendant was charged with aggravated burglary, and he pleaded not guilty by reason of insanity, the trial court properly instructed the jury on the insanity defense. State v. Marmillion, 339 So. 2d 788, 1976 La. LEXIS 5064 (Nov. 8, 1976).

• Postconviction Proceedings

•• Motions for New Trial. — In a conviction for second degree murder, the trial court did not err in its denial of defendant’s motions for a new trial and for a post-verdict judgment of acquittal under La. Code Crim. Proc. Ann. arts. 652, 821, 851(1), (2), (5), 858, and La. Rev. Stat. Ann. §§ 14:30.1(A)(1), 15:432, where the trial court did not abuse its discretion in refusing to charge the jury finding that the evidence did not preponderate in favor of the insanity defense and where a rational trier of fact could have found that defendant failed to prove by a preponderance of the evidence that he was legally insane at the time of the offense. State v. Campbell, 673 So. 2d 1061, 1996 La. App. LEXIS 530 (Mar. 13, 1996), writ of certiorari denied by La. 96-1785, 685 So. 2d 140, 1997 La. LEXIS 135 (La. Jan. 10, 1997), reversed by, remanded by 523 U.S. 392, 118 S. Ct. 1419, 140 L. Ed. 2d 551, 1998 U.S. LEXIS 2787, 66 U.S.L.W. 4258, 11 Fla. L. Weekly Fed. S 466, 98 Cal. Daily Op. Service 2945, 1998 Colo. J. C.A.R. 1950, 98 D.A.R. 4026, 172 A.L.R. Fed. 597 (1998).

• Appeals

•• Reviewability

••• Preservation for Review

•••• General Overview. — Where a defendant argued that a trial court erred in not providing “not guilty by reason of insanity” on a verdict form, on which defense the defendant bore the burden of proof, the defendant’s failure to raise a contemporaneous objection to the trial court’s alleged error precluded appellate review. State v. Shipp, 712 So. 2d 230, 1998 La. App. LEXIS 738 (Apr. 8, 1998), writ denied by La. 98-1199, 724 So. 2d 775, 1998 La. LEXIS 2913 (La. Sept. 25, 1998).

•• Standards of Review

••• General Overview. — After reviewing the evidence and the expert testimony offered by a defendant and the state in light of the presumption of the defendant’s sanity and his burden of establishing his insanity at the time of the offense, a rational trier of fact could have concluded that the defendant failed to prove by a preponderance of the evidence that he was insane within the meaning of La. Rev. Stat. Ann. § 14:14. State v. Heath, 447 So. 2d 570, 1984 La. App. LEXIS 8318 (Feb. 28, 1984), writ of certiorari denied by 448 So. 2d 1302, 1984 La. LEXIS 8734 (La. 1984).

EVIDENCE

• Inferences & Presumptions

•• Presumptions

••• General Overview. — Where defendant pled not guilty by reason of insanity in his trial for murder, the trial court properly instructed the jury that defendant was presumed sane and had the burden to prove his insanity at the time the offense was committed. State v. Lee, 395 So. 2d 700, 1981 La. LEXIS 7316 (Mar. 2, 1981).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: The Insanity Defense: Should Louisiana Change the Rules? 44 La. L. Rev. 165 (September, 1983).

Developments in the Law, 1987-1988: A Faculty Symposium: Criminal Procedure. 49 La. L. Rev. 329 (November, 1988).

Art. 653. Testimony of members of sanity commission.

Upon the trial of the defense of insanity at the time of the offense, the members of the sanity commission may be called as witnesses by the court, the defense, or the district attorney. Regardless of who calls them as witnesses, the members of the commission are subject to cross-examination by the defense, by the district attorney, and by the court. Other evidence pertaining to the defense of insanity at the time of the offense may be introduced at the trial by the defense and by the district attorney.

COMMENTARY

Louisiana Official Revision Comments

1966. — This article adopts the same rules as those stated in Art. 647 concerning the calling and general cross-examination of the members of the sanity commission; but it does not authorize the admissibility of the commission’s report in evidence. Since in the situation covered here the defendant is being tried on the merits, stricter rules of evidence prevail and only direct testimony concerning the commission’s findings, where there is a privilege of cross-examination, is provided. Accord: State v. Snowden, 198 La. 1076, 5 So.2d 355 (1942), holding that the written report of the sanity commission was inadmissible at the trial when the physicians who made the report were present and testified.
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EVIDENCE

• Procedural Considerations

•• Judicial Intervention in Trials

••• Comments by Judges

•••• General Overview. — Where a trial judge extensively cross-examined a sanity commission member before the jury with the purpose of destroying the basis of his opinion that a defendant was legally insane when he committed an armed robbery, a conviction was reversed. State v. Williams, 375 So. 2d 1379, 1979 La. LEXIS 7116 (Oct. 8, 1979).

Art. 654. Legal effect of acquittal on ground of insanity; commitment.

When a verdict of not guilty by reason of insanity is returned in a capital case, the court shall commit the defendant to a proper state mental institution or to a private mental institution approved by the court for custody, care, and treatment.

When a defendant is found not guilty by reason of insanity in any other felony case, the court shall remand him to the parish jail or to a private mental institution approved by the court and shall promptly hold a contradictory hearing at which the defendant shall have the burden of proof, to determine whether the defendant can be discharged or can be released on probation, without danger to others or to himself. If the court determines that the defendant cannot be released without danger to others or to himself, it shall order him committed to a proper state mental institution or to a private mental institution approved by the court for custody, care, and treatment. If the court determines that the defendant can be discharged or released on probation without danger to others or to himself, the court shall either order his discharge, or order his release on probation subject to specified conditions for a fixed or an indeterminate period. The court shall assign written findings of fact and conclusions of law; however, the assignment of reasons shall not delay the implementation of judgment. (Amended by Acts 1975, No. 805, § 1; Acts 1982, No. 689, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The provision for automatic initial commitment to a state mental institution when a verdict of not guilty by reason of insanity is returned in a capital case follows Louisiana’s 1960 automatic commitment law (former R.S. 15:270). Comparable Sec. 4.08(1) of the A.L.I. Model Penal Code, Proposed Official Draft (1962), applies to all felony acquittals on the ground of insanity. The A.L.I. provision is in accordance with the practice in England and ten American states. The Comments to A.L.I. Sec. 4.08 states, “It [automatic commitment] not only provides the public with the maximum immediate protection, but may also work to the advantage of mentally diseased or defective defendants by making the defense of irresponsibility more acceptable to the public and to the jury.”

(b) Neither the 1928 Code of Criminal Procedure nor the 1960 statute provided for an immediate determination of the safety of releasing a defendant acquitted of a noncapital crime on the ground of insanity. Under general provisions of the Louisiana Mental Health Law (R.S. 28:59) the court was empowered to, and usually did, order the defendant committed to a mental institution. However, this provision was permissive, not mandatory; and it also necessitated civil commitment procedures. This article provides for prompt disposal of the question pursuant to this Code, rather than discretionary handling of the case under the general mental health law.

(c) The possibility of release on probation should enable courts to be more liberal in ordering release of a presently nondangerous person than if the only choices were commitment or complete discharge. The authorization for long-range probation is desirable so that the defendant will be subject to careful supervision until the court is satisfied that he is not likely to revert to his former mental condition.
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CRIMINAL LAW & PROCEDURE

• Defenses

•• Insanity

••• Burdens of Proof. — Trial court properly declined to give jury instructions reading La. Code Crim. Proc. Ann. arts. 652, 654, 655, 657 because the general charge containing the substance of La. Code Crim. Proc. Ann. art. 652, which related to the burden of proof as to the defense of insanity, adequately explained the legal consequences of a verdict of not guilty by reason of insanity. State v. Bennett, 345 So. 2d 1129, 1977 La. LEXIS 5302 (Jan. 24, 1977).

••• Insanity Defense. — Trial court did not err in refusing to allow defense counsel to ask a medical witness whether he was of the opinion that defendant needed further treatment for his psychiatric condition; under La. Code Crim. Proc. Ann. art. 654, the determination concerning the consequences of a verdict of not guilty by reason of insanity was to be made by the trial court after the verdict was entered, and any inquiry at trial into the accused’s present need for treatment was immaterial. State v. Williams, 346 So. 2d 181, 1977 La. LEXIS 5766 (May 16, 1977).

• Sentencing

•• Mental Incapacity. — Defendant who was committed to a mental institution after being found not guilty of two felonies by reason of insanity failed to meet his burden to prove he was entitled to release because he remained combative, aggressive, psychotic and posed a danger to others; the dangerousness test under La. Code Crim. Proc. Ann. arts. 654 to 667 did not violate defendant’s equal protection and due process rights because the State had a substantial interest in protecting the public and in avoiding the premature release of insanity acquittees who committed felonies. State v. Foucha, 563 So. 2d 1138, 1990 La. LEXIS 1407 (June 14, 1990), reversed by 504 U.S. 71, 112 S. Ct. 1780, 118 L. Ed. 2d 437, 1992 U.S. LEXIS 2703, 60 U.S.L.W. 4359, 6 Fla. L. Weekly Fed. S 221, 92 Cal. Daily Op. Service 4185, 92 D.A.R. 6854 (1992).

Commitment or a discharge of a person acquitted of a felony or capital offense by reason of insanity is governed by La. Code Crim. Proc. Ann. arts. 654 and 657, as amended and reenacted; there is no constitutional bar to the legislative authorization of the criminal district court to adjudicate a civil matter; and La. Rev. Stat. Ann. § 28:94(A)(2) prohibits the transfer of an insanity acquittee without the authority of the committing court. State v. Francois, 445 So. 2d 416, 1983 La. LEXIS 12331 (Nov. 28, 1983).

Under La. Code Crim. Proc. Ann. art. 654, a criminal defendant committed pursuant to La. Code Crim. Proc. Ann. art. 654 may apply to the court for an unconditional discharge or a probationary release; upon the submission of such an application, the superintendent of the mental institution where the person was committed shall make a report and recommendation as to whether the person can be discharged or can be released on probation, without danger to others or to himself. State v. Rambin, 427 So. 2d 1248, 1983 La. App. LEXIS 7902 (Feb. 22, 1983), writ of certiorari denied by 433 So. 2d 153, 1983 La. LEXIS 10549 (La. 1983).

• Habeas Corpus

•• General Overview. — Defendant was not entitled to a writ of habeas corpus discharging him or releasing him on probation from a mental institution following his plea of not guilty and not guilty by reason of insanity to several counts of arson; defendant did not meet his burden of establishing that he could be discharged or released without danger to others or himself. State v. Stewart, 467 So. 2d 1324, 1985 La. App. LEXIS 9137 (Apr. 15, 1985).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A plea of not quilty by reason of insanity may be accepted by a trial court and given the same effect as verdict of not guilty by reason of insanity for implementations of the provisions of C.Cr.P. 654., OPINION No. 78-632, La. Atty. Gen. Op. No. 1978-632; 1978 La. AG LEXIS 617.

A mentally ill person who is detained pre-trial in a parish prison may only receive non-consensual medical treatment pursuant to the procedures set forth in Title 28. Furthermore, such prisoner may not be treated within the prison facility because a parish prison is not automatically authorized as a treatment facility under La. R.S. 28:1(28) and 28:53., OPINION NUMBER 90-134, La. Atty. Gen. Op. No. 1990-134; 1990 La. AG LEXIS 136.

An individual’s voting rights may be suspended while he is interdicted and judicially declared incompetent., OPINION No. 99-198, La. Atty. Gen. Op. No. 1999-198; 1999 La. AG LEXIS 261.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: The Insanity Defense: Should Louisiana Change the Rules? 44 La. L. Rev. 165 (September, 1983).

Article: Postconviction Procedure. 44 La. L. Rev. 477 (November, 1983).

Criminal Law and Procedure: 1991-92 in Review. 53 La. L. Rev. 771 (January, 1993).

Art. 654.1. Information required prior to admission.

No superintendent of a mental institution shall admit a defendant found not guilty by reason of insanity pursuant to Article 654 unless the court furnishes the following information:

(1) The defendant’s commitment order specifying not guilty by reason of insanity.

(2) A copy of the defendant’s criminal history record.

(3) A police report concerning the charged offense.

(4) Victim and witness statements, if any.

(5) The name, address, and telephone number of the district attorney who prosecuted the defendant. (Acts 1990, No. 753, § 1.)

Art. 655. Application for discharge or release on probation; review panel.

A. When the superintendent of a mental institution is of the opinion that a person committed pursuant to Article 654 can be discharged or can be released on probation, without danger to others or to himself, he shall recommend the discharge or release of the person in a report to a review panel comprised of the person’s treating physician, the clinical director of the facility to which the person is committed, and a physician or psychologist who served on the sanity commission which recommended commitment of the person. If any member of the panel is unable to serve, a physician or a psychologist engaged in the practice of clinical or counseling psychology with at least three years’ experience in the field of mental health shall be appointed by the remaining members. The panel shall review all reports received promptly. After review, the panel shall make a recommendation to the court by which the person was committed as to the person’s mental condition and whether he can be discharged, conditionally or unconditionally, or placed on probation, without being a danger to others or himself. If the review panel recommends to the court that the person be discharged, conditionally or unconditionally, or placed on probation, the court shall conduct a contradictory hearing following notice to the district attorney.

B. A person committed pursuant to Article 654 may make application to the review panel for discharge or for release on probation. Such application by a committed person may not be filed until the committed person has been confined for a period of at least six months after the original commitment. If the review panel recommends to the court that the person be discharged, conditionally or unconditionally, or placed on probation, the court shall conduct a hearing following notice to the district attorney. If the recommendation of the review panel or the court is adverse, the applicant shall not be permitted to file another application until one year has elapsed from the date of determination.

C. The superintendent of the mental institution shall, under both Paragraphs A and B of this article, transmit a copy of this report and recommendation to the person committed or his attorney and to the district attorney of the parish from which the person was committed. (Acts 1985, No. 925, § 1; Acts 1987, No. 928, § 1, eff. July 20, 1987.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Although the acquitted felon will seldom regain mental normalcy to such an extent as to render his release safe to society, the procedure for making such a determination must be carefully stated. The prior laws of Louisiana, like that of the other eleven states providing for automatic commitment of a defendant who is acquitted on the ground of insanity, were quite inadequate in this regard. The most complete handling of the procedure was found in the A.L.I. Model Penal Code, Proposed Official Draft (1962),§4.08, which served as a general pattern for Arts. 654 through 657.

(b) The six-month and the one-year time periods for filing applications, in Paragraph B, are to avoid harassment of the court and institution by repetitious unfounded applications for discharge or release on probation. Explaining a similar limitation in corresponding Sec. 4.08(3) of the A.L.I. Model Penal Code, the Comments state: “Applications by the patient are limited by what is thought to be the period necessary to observe him initially (six months) and by the interval probably necessary for a significant change in his condition to occur after application has been denied (one year).”
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CRIMINAL LAW & PROCEDURE

• Defenses

•• Insanity

••• Burdens of Proof. — If the court orders a hearing pursuant to La. Code Crim. Proc. Ann. art. 657, the criterion for release is not, strictly speaking, mental lucidity, but rather the social threat and danger that would be engendered by liberating the insanity acquittee from an institutionalized setting. State v. Rambin, 427 So. 2d 1248, 1983 La. App. LEXIS 7902 (Feb. 22, 1983), writ of certiorari denied by 433 So. 2d 153, 1983 La. LEXIS 10549 (La. 1983).

• Jury Instructions

•• Particular Instructions

••• General Overview. — Trial court’s slightly inaccurate statement under La. Code Crim. Proc. Ann. art. 655(B) that defendant could apply for reevaluation every six months, which was in response to the jury’s question as to what would happen to defendant if he were confined in a mental hospital, was not designed to coerce the jury into a verdict of guilty, considering the trial court’s careful attempt to stay within the context of the relevant criminal procedure articles. State v. Jefferson, 379 So. 2d 1389, 1980 La. LEXIS 8160 (Jan. 28, 1980), writ of certiorari denied by 449 U.S. 857, 101 S. Ct. 157, 66 L. Ed. 2d 72, 1980 U.S. LEXIS 3066, 49 U.S.L.W. 3248 (1980), overruled by State v. Mack, 403 So. 2d 8, 1981 La. LEXIS 8646 (La. 1981).

Because the lower court failed to instruct the jury as to the legal meaning of a verdict of guilty by reason of insanity and the procedural aftermath upon the request of defendant, reversal of defendant’s conviction was required. State v. Babin, 319 So. 2d 367, 1975 La. LEXIS 4972 (July 25, 1975).

•• Requests to Charge. — Trial court properly declined to give jury instructions reading La. Code Crim. Proc. arts. 652, 654, 655, 657 because the general charge containing the substance of La. Code Crim. Proc. art. 652, which related to the burden of proof as to the defense of insanity, adequately explained the legal consequences of a verdict of not guilty by reason of insanity. State v. Bennett, 345 So. 2d 1129, 1977 La. LEXIS 5302 (Jan. 24, 1977).

• Sentencing

•• Mental Incapacity. — Trial court’s jurisdiction over criminal defendant and authority to order that he be committed to a mental institution existed even though the appellate court reversed defendant’s burglary conviction because it did so on the grounds that he was insane. State v. Lozard, 767 So. 2d 121, 2000 La. App. LEXIS 1508 (June 14, 2000), writ denied by La. 2000-3365, 797 So. 2d 35, 2001 La. LEXIS 2584 (La. Sept. 28, 2001).

EVIDENCE

• Procedural Considerations

•• Burdens of Proof

••• General Overview. — Defendant was not entitled to a writ of habeas corpus discharging him or releasing him on probation from a mental institution following his plea of not guilty and not guilty by reason of insanity to several counts of arson; defendant did not meet his burden of establishing that he could be discharged or released without danger to others or himself. State v. Stewart, 467 So. 2d 1324, 1985 La. App. LEXIS 9137 (Apr. 15, 1985).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Criminal Law and Procedure: 1991-92 in Review. 53 La. L. Rev. 771 (January, 1993).

Art. 656. Additional mental examinations.

A. Upon receipt of the superintendent’s report, filed in conformity with Article 655, the review panel may examine the committed person and report, to the court promptly, whether he can be safely discharged, conditionally or unconditionally, or be safely released on probation, without danger to others or to himself.

B. The committed person or the district attorney may also retain a physician to examine the committed person for the same purpose. The physician’s report shall be filed with the court.

C. Upon receipt by the superintendent of the state hospital or other treatment facility to which the person has been committed of the recommendation of the hospital-based treatment team that the person is appropriate for probated outpatient status as set forth in this Chapter, the superintendent shall immediately forward such recommendation to the administrator of the conditional release program, together with the proposed aftercare plans. The administrator or a designee shall submit to the review panel a recommended plan, if appropriate, for outpatient supervision and monitoring. The plan shall set forth any additional terms and conditions to be followed during outpatient status, if recommended. (Acts 1987, No. 928, § 1, eff. July 20, 1987; Acts 1995, No. 800, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — This article authorizes an additional mental examination, usually to be conducted by physicians unconnected with the mental institution. The court may order such an examination when it is not satisfied with the institutional report and recommendation, because of the report’s inadequacy, or when the court desires to check on what appears to be a too lenient or too strict attitude of the institutional representative.

The requirement that the report of a physician who may be retained by the defense or district attorney shall be filed with the court is in the interest of assuring the court the fullest possible information to assist it in making a determination of the safety of the defendant’s release.
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CRIMINAL LAW & PROCEDURE

• Defenses

•• Insanity

••• Burdens of Proof. — If the court orders a hearing pursuant to La. Code Crim. Proc. Ann. art. 657, the criterion for release is not, strictly speaking, mental lucidity, but rather the social threat and danger that would be engendered by liberating the insanity acquittee from an institutionalized setting. State v. Rambin, 427 So. 2d 1248, 1983 La. App. LEXIS 7902 (Feb. 22, 1983), writ of certiorari denied by 433 So. 2d 153, 1983 La. LEXIS 10549 (La. 1983).

Art. 657. Discharge or release; hearing.

After considering the report or reports filed pursuant to Articles 655 and 656, the court may either continue the commitment or hold a contradictory hearing to determine whether the committed person is no longer mentally ill as defined by R.S. 28:2(14) and can be discharged, or can be released on probation, without danger to others or to himself as defined by R.S. 28:2(3) and (4). At the hearing the burden shall be upon the state to seek continuance of the confinement by proving by clear and convincing evidence that the committed person is currently both mentally ill and dangerous. After the hearing, and upon filing written findings of fact and conclusions of law, the court may order the committed person discharged, released on probation subject to specified conditions for a fixed or an indeterminate period, or recommitted to the state mental institution. A copy of the judgment and order containing the written findings of fact and conclusions of law shall be forwarded to the administrator of the forensic facility. Notice to the counsel for the committed person and the district attorney of the contradictory hearing shall be given at least thirty days prior to the hearing. (Acts 1992, No. 398, § 1; Acts 1993, No. 700, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article provides flexibility in release procedures, to cope with circumstances of individual cases, by allowing the court to act on the basis of the application and reports filed, or to order a full hearing to determine the propriety of the requested release. Further flexibility in release procedures, and additional protection to the public, is afforded by the provision authorizing the court to release on probation, on such conditions as it determines to be necessary. Probationary release, subject to continued supervision and double-checking of the defendant’s condition and habits, is most significant in this type of release; for there will be cases in which release is justified only if the defendant is to be carefully supervised upon his return to community life. The A.L.I. Comments state that seven states have such a statutory provision.

(b) The Comments to Sec. 4.08 of the A.L.I. Model Penal Code, upon which this article is based, states: “It seems preferable to make dangerousness the criterion for continued custody, rather than to provide that the committed person may be discharged or released when restored to sanity as defined by the mental hygiene laws. Although his mental disease may have greatly improved, such a person may still be dangerous because of factors in his personality and background other than mental disease. Also, such a standard provides a possible means for the control of the occasional defendant who may be quite dangerous but who successfully feigned mental disease to gain an acquittal.” The statutory criterion of dangerousness prevails in eight other states and the District of Columbia. The 1960 Louisiana statute, former R.S. 15:270, similarly provided for the committed defendant’s discharge “upon a determination that such person no longer is criminally insane or a menace to society.”
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CRIMINAL LAW & PROCEDURE

• Trials

•• Judicial Discretion. — Defendant’s reliance on State v. Collier was misplaced, where, like State v. Hight, the State rested only momentarily before its case was reopened for additional evidence (the cocaine), and defendant had yet to move for a judgment of acquittal; thus, the trial court did not abuse its discretion in allowing the State to introduce the evidence after it rested. State v. Darensbourg, 871 So. 2d 533, 2004 La. App. LEXIS 681 (Mar. 30, 2004), remanded by La. App. 06-572, 948 So. 2d 1128, 2006 La. App. LEXIS 2936 (La.App. 5 Cir. Dec. 27, 2006).

• Defenses

•• Insanity

••• Burdens of Proof. — If the court orders a hearing pursuant to La. Code Crim. Proc. Ann. art. 657, the criterion for release is not, strictly speaking, mental lucidity, but rather the social threat and danger that would be engendered by liberating the insanity acquittee from an institutionalized setting. State v. Rambin, 427 So. 2d 1248, 1983 La. App. LEXIS 7902 (Feb. 22, 1983), writ of certiorari denied by 433 So. 2d 153, 1983 La. LEXIS 10549 (La. 1983).

• Jury Instructions

•• Requests to Charge. — Trial court properly declined to give jury instructions reading La. Code Crim. Proc. Ann. arts. 652, 654, 655, 657 because the general charge containing the substance of La. Code Crim. Proc. Ann. art. 652, which related to the burden of proof as to the defense of insanity, adequately explained the legal consequences of a verdict of not guilty by reason of insanity. State v. Bennett, 345 So. 2d 1129, 1977 La. LEXIS 5302 (Jan. 24, 1977).

• Sentencing

•• Alternatives

••• Community Confinement. — Commitment or a discharge of a person acquitted of a felony or capital offense by reason of insanity is governed by La. Code Crim. Proc. Ann. arts. 654 and 657, as amended and reenacted; there is no constitutional bar to the legislative authorization of the criminal district court to adjudicate a civil matter; and La. Rev. Stat. Ann. § 28:94(A)(2) prohibits the transfer of an insanity acquittee without the authority of the committing court. State v. Francois, 445 So. 2d 416, 1983 La. LEXIS 12331 (Nov. 28, 1983).

••• Probation

•••• General Overview. — Defendant who was committed to a forensic facility after pleading not guilty by reason of insanity to arson charges failed to meet his burden of proof under La. Code Crim. Proc. Ann. art. 657 to demonstrate that he should be discharged or released on probation and there were major incidents showing his propensity to be a danger to himself or others. State v. Stewart, 493 So. 2d 227, 1986 La. App. LEXIS 7476 (July 23, 1986).

Requirements of La. Code Crim. Proc. Ann. art. 657 were satisfied when a contradictory hearing was held more than 30 days after the hearing was requested by the facility’s clinical director based on the defendant’s request to be discharged or released on probation from the facility after pleading not guilty by reason of insanity to arson charges. State v. Stewart, 493 So. 2d 227, 1986 La. App. LEXIS 7476 (July 23, 1986).

•• Mental Incapacity. — Under La. Code Crim. Proc. Ann. art. 657, continued commitment of an insanity acquitee required clear and convincing evidence that the acquitee was both currently mentally ill and dangerous to himself and/or others. State v. Watson, 779 So. 2d 46, 2001 La. App. LEXIS 152 (Jan. 17, 2001).

Defendant who was committed to a mental institution after being found not guilty of two felonies by reason of insanity failed to meet his burden to prove he was entitled to release because he remained combative, aggressive, psychotic and posed a danger to others; the dangerousness test under La. Code Crim. Proc. Ann. arts. 654 to 667 did not violate defendant’s equal protection and due process rights because the State had a substantial interest in protecting the public and in avoiding the premature release of insanity acquittees who committed felonies. State v. Foucha, 563 So. 2d 1138, 1990 La. LEXIS 1407 (June 14, 1990), reversed by 504 U.S. 71, 112 S. Ct. 1780, 118 L. Ed. 2d 437, 1992 U.S. LEXIS 2703, 60 U.S.L.W. 4359, 6 Fla. L. Weekly Fed. S 221, 92 Cal. Daily Op. Service 4185, 92 D.A.R. 6854 (1992).

Where defendant was committed to a psychiatric facility after being found not guilty of his father’s murder by reason of insanity, and defendant’s psychiatric improvement was attributable to medication, defendant did not meet his burden that he was ready to be discharged and was no longer a danger to himself or to others because there was no way to ensure that defendant would be properly monitored or that he would not stop his medication. State v. Perez, 563 So. 2d 841, 1990 La. LEXIS 1408 (June 14, 1990), writ of certiorari denied by 504 U.S. 962, 112 S. Ct. 2320, 119 L. Ed. 2d 239, 1992 U.S. LEXIS 3380, 60 U.S.L.W. 3815 (1992).

Indefinite confinement, in light of the uncontested evidence that defendant could safely be released on probation or remanded to the State hospital was contrary to the language and intent of La. Code Crim. Proc. Ann. art. 657. State v. Boulmay, 498 So. 2d 213, 1986 La. App. LEXIS 8290 (Nov. 12, 1986), writ of certiorari denied by 503 So. 2d 473, 1987 La. LEXIS 8793 (La. 1987).

Trial court did not act arbitrarily in revoking defendant’s probation and recommitting him to a mental hospital after determining that no one in his family could likely provide the needed supervision to insure that he remained on his medication. State v. Thompson, 387 So. 2d 1114, 1980 La. LEXIS 8349 (May 19, 1980).

Where the remission of relator’s mental disease was accomplished through the continued administration of drugs, he was entitled to be released subject to such probationary conditions as would insure that the person followed a prescribed medical regimen. State v. Collins, 381 So. 2d 449, 1980 La. LEXIS 6804 (Mar. 3, 1980).

• Habeas Corpus

•• General Overview. — Defendant was not entitled to a writ of habeas corpus discharging him or releasing him on probation from a mental institution following his plea of not guilty and not guilty by reason of insanity to several counts of arson; defendant did not meet his burden of establishing that he could be discharged or released without danger to others or himself. State v. Stewart, 467 So. 2d 1324, 1985 La. App. LEXIS 9137 (Apr. 15, 1985).

EVIDENCE

• Procedural Considerations

•• Burdens of Proof

••• General Overview. — Defendant was not entitled to a writ of habeas corpus discharging him or releasing him on probation from a mental institution following his plea of not guilty and not guilty by reason of insanity to several counts of arson; defendant did not meet his burden of establishing that he could be discharged or released without danger to others or himself. State v. Stewart, 467 So. 2d 1324, 1985 La. App. LEXIS 9137 (Apr. 15, 1985).

FAMILY LAW

• Family Protection & Welfare

•• Involuntary Commitment. — Where the State wants to continue to confine an insanity acquittee, it must show by clear and convincing evidence that the acquittee is mentally ill and dangerous. State v. Sorina, 770 So. 2d 837, 2000 La. App. LEXIS 2513 (Sept. 27, 2000).

Indefinite confinement, in light of the uncontested evidence that defendant could safely be released on probation or remanded to the State hospital was contrary to the language and intent of La. Code Crim. Proc. Ann. art. 657. State v. Boulmay, 498 So. 2d 213, 1986 La. App. LEXIS 8290 (Nov. 12, 1986), writ of certiorari denied by 503 So. 2d 473, 1987 La. LEXIS 8793 (La. 1987).

Commitment or a discharge of a person acquitted of a felony or capital offense by reason of insanity is governed by La. Code Crim. Proc. Ann. arts. 654 and 657, as amended and reenacted; there is no constitutional bar to the legislative authorization of the criminal district court to adjudicate a civil matter; and La. Rev. Stat. Ann. § 28:94(A)(2) prohibits the transfer of an insanity acquittee without the authority of the committing court. State v. Francois, 445 So. 2d 416, 1983 La. LEXIS 12331 (Nov. 28, 1983).

HEALTHCARE LAW

• Treatment

•• Incompetent, Minor & Mentally Disabled Patients

••• General Overview. — Pursuant to La. Code. Crim. Proc. Ann. art. 657, the trial court abused its discretion in denying committed defendant transfer to supervised group home where the treating physician testified he was no longer a danger to himself or others, schizophrenia was suppressed, and he was actively on medication. State v. Smith, 779 So. 2d 52, 2001 La. App. LEXIS 157 (Jan. 17, 2001), writ denied by La. 2001-0431, 806 So. 2d 666, 2002 La. LEXIS 275 (La. Jan. 25, 2002).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — An individual’s voting rights may be suspended while he is interdicted and judicially declared incompetent., OPINION No. 99-198, La. Atty. Gen. Op. No. 1999-198; 1999 La. AG LEXIS 261.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: The Insanity Defense: Should Louisiana Change the Rules? 44 La. L. Rev. 165 (September, 1983).

Criminal Law and Procedure: 1991-92 in Review. 53 La. L. Rev. 771 (January, 1993).

Art. 657.1. Conditional release; criteria.

A. At any time the court considers a recommendation from the hospital-based review panel that the person may be discharged or released on probation, it may place the insanity acquittee on conditional release if it finds the following:

(1) Based on the factors which the court shall consider pursuant to Article 657, he does not need inpatient hospitalization but needs outpatient treatment, supervision, and monitoring to prevent his condition from deteriorating to a degree that he would likely become dangerous to self and others.

(2) Appropriate outpatient treatment, supervision, and monitoring are reasonably available.

(3) There is significant reason to believe that the insanity acquittee, if conditionally released, would comply with the conditions specified.

(4) Conditional release will not present an undue risk of danger to others or self, as defined in R.S. 28:2(3) and (4).

B. The court shall subject a conditionally released insanity acquittee to such orders and conditions it deems will best meet the acquittee’s need for treatment, supervision, and monitoring and will best serve the interests of justice and society.

C. These provisions for conditional release may also be applied to discharges of pretrial defendants found unrestorably incompetent to proceed pursuant to Article 648(B). (Acts 1995, No. 800, § 1.)
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CRIMINAL LAW & PROCEDURE

• Sentencing

•• Mental Incapacity. — State did not show by clear or convincing evidence that relator was either mentally ill or dangerous to himself or others, so his release from confinement for mental illness was required under La. Code Crim. Proc. Ann. art. 657.1. State v. Watson, 779 So. 2d 46, 2001 La. App. LEXIS 152 (Jan. 17, 2001).

Art. 657.2. Conditional release; additional requirements.

A. Upon an application for conditional release of a person, who has been committed to a state hospital or other treatment facility pursuant to this Chapter upon the grounds that the adverse effects of a mental illness are in remission, and if after a hearing the court determines that the applicant will not likely be a danger to others or himself, as defined in R.S. 28:2(3) and (4), if he is under supervision and his treatment is monitored in the community, the court shall not consider the applicant to be in stable remission from the adverse effects of a mental illness until the applicant is placed with an appropriate forensic conditional release program for at least one year but not more than five years.

B. For good cause shown, placement in a conditional release program may be extended after five years in one-year increments at a yearly contradictory hearing with the state.

C. All or a substantial portion of the program shall include outpatient treatment, supervision, and monitoring.

D. At the termination of conditional release, the person may continue to receive appropriate treatment services, if recommended by the treating psychiatrist, from public or private mental health agencies, with inactive supervision provided by the division of probation and parole of the Department of Public Safety and Corrections. (Acts 1995, No. 800, § 1.)

Art. 658. Probation; conditional release; reporting.

A. When the committed person is released on probation, which shall also be known as conditional release, the clerk of court shall deliver to him a certificate setting forth the period and the conditions of his probation. It shall be a condition of every such probation that the person released shall be recommitted if he becomes dangerous to others or to himself for reasons of mental illness, substance abuse, or mental retardation. The probationer shall be required to agree in writing to the conditions of his probation.

B. (1) The probationer shall be under the supervision of the division of probation and parole. When the probationer violates or is about to violate the conditions of his probation, he may be arrested and detained in conformity with the applicable provisions of Article 899.

(2) The Department of Health and Hospitals shall be responsible for the community treatment and monitoring of persons placed on outpatient status under this Chapter. These services shall be available on a parish or regional basis. The department may provide treatment services directly or through contracts with private providers or local jurisdictions.

(3) The department shall designate for each parish or for each region comprised of two or more parishes a conditional release program coordinator, who shall be responsible for the provisions specified in this Chapter. The coordinator shall monitor the forensic aftercare provider’s implementation of the conditional release order and the forensic aftercare provider’s submission to the court of written reports on the acquittee’s progress, adjustment in the community, and compliance with the order no less frequently than ninety days after admission to the program and every one hundred eighty days thereafter.

(4) If a person on conditional release or otherwise probated under this Chapter is in need of acute, i.e. short-term, hospitalization and is not charged with a new criminal offense, he may be voluntarily admitted pursuant to R.S. 28:52 or admitted by emergency certificate pursuant to R.S. 28:53 to the Feliciana Forensic Facility or to another suitable treatment facility, with subsequent notice to the court. Transportation to and from the receiving hospital may be effected by the Feliciana Forensic Facility or the sheriff of the parish of incarceration. Hospital discharge of the person under this provision shall be at the discretion of the clinical director of the facility and a hospital admission pursuant to this provision will not be grounds for revocation or recommitment under Subparagraph C(4) of this Article. However, the discharge of a person based on the need for indefinite hospitalization or noncompliance with treatment recommendations shall be grounds for revocation or recommitment.

(5) The division of probation and parole or the Department of Health and Hospitals through the conditional release program coordinator or a designee shall immediately notify the court of any substantive violations or imminent violations of the conditions of a person’s probated release and shall present recommendations to the court regarding whether the court should revoke the probation and recommit the probationer to a state mental institution or other recommendations as may be appropriate.

(6) The court, on its own motion or that of the district attorney or probation officer, or upon receiving a report recommending revocation or other disposition from the conditional release program coordinator, may cause the person to be arrested, if he is not already in custody, and shall immediately hold a hearing to consider the violations listed or transfer the case to the parish of commitment, if different from that of the arrest, at which place the hearing should be held as soon as possible.

C. If the court determines that there has been a violation or that the probationer was about to violate the conditions of release or probation it may do any of the following:

(1) Reprimand and warn the probationer.

(2) Order that supervision be intensified.

(3) Modify or add additional conditions to the probation.

(4) Revoke the probation and recommit the probationer to a state mental institution, subject to consideration for discharge or release on probation only after one year has elapsed from the date of revocation and in accordance with the procedure prescribed in Articles 655 through 657 for a first application and hearing. If the probation is revoked and the probationer recommitted, the court shall provide the hospital with the report of the probation officer or forensic aftercare provider regarding the details of the violations involved.

D. The court may completely discharge the probationer after the expiration of one year in a supervised conditional release program only on recommendation of the director of the division of probation and parole or the administrator of the conditional release program or on other proper evidence of expected outpatient compliance with any continued treatment recommendations, and after a contradictory hearing with the district attorney.

E. No person who is on outpatient conditional release status pursuant to this Chapter shall leave this state without first obtaining written approval to do so from the director of the division of probation and parole and the administrator of the conditional release program. Any person who violates the provisions of this Paragraph may be fined not more than one thousand dollars or imprisoned with or without hard labor for not more than one year, or both. (Acts 1985, No. 925, § 1; Acts 1995, No. 800, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is a combination of the relevant provisions of the general probation law (Act 360 of 1960) and Sec. 4.08(4) of the A.L.I. Model Penal Code.

(b) The general condition of every probation that the probationer shall be recommitted if he becomes dangerous to others or to himself is taken from A.L.I. Model Penal Code, Proposed Official Draft (1962),§4.08(4). Former R.S. 15:270 (as adopted in 1960) similarly based continued commitment upon a determination of whether the defendant was “criminally insane or a menace to society.” (Emphasis supplied.).

(c) The requirement that the probationer shall be given a certificate setting forth the period and conditions of his probation is taken from the 1960 probation law. The committee drafting that law stated: “The need for such a provision is clearly seen. An offender must be apprised of the conditions of his probation . . . if he is to keep them.” Report of the Parolee Rehabilitation Committee, January 4, 1960, comment to the then proposed amendment of former R.S. 15:530, p. 51.

(d) This article incorporates by reference the provisions of Art. 899, which authorizes the court to issue a warrant of arrest or summons if the probationer has violated or is about to violate the conditions of his probation, and allows the probation officer to arrest the probationer without a warrant if there is not sufficient time to secure a warrant.

(e) The sanctions which the court may impose if it determines that the person released has violated, or is about to violate, the conditions of his probation are in conformity with the comparable general probation rule stated in Art. 900.

(f) The last paragraph, authorizing the discharge of the probationer on the recommendation of the director of probation and parole supervision or other proper evidence, after one year of probation, is in accord with former R.S. 15:533, as amended by Act 360 of 1960, which governed the release of ordinary criminal from probation.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: The Insanity Defense: Should Louisiana Change the Rules? 44 La. L. Rev. 165 (September, 1983).

Note: Fraying the Hangman’s Knot?: State v. Michael Owen Perry. 54 La. L. Rev. 1701 (July, 1994).

CHAPTER 3. COSTS.

Art. 659. Costs of mental examinations prior to commitment.

The fees and expenses of physicians, including coroners and other physicians in the employ of the state or its political subdivisions, appointed by a court to make a mental examination and report prior to commitment shall be fixed by the court in an amount not less than the fees set forth in R.S. 13:5706 and shall be paid by the parish where the prosecution was instituted. The fee paid to the coroner or other physician in the employ of the state shall be in addition to his salary. Use of the facilities of a state mental institution in making the mental examination shall be without cost to the parish. (Acts 2001, No. 467, § 1.)

LSLI 2011 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute updated internal references. See Acts 2011, No. 248, § 5.

2001 Amendments. — Acts 2001, No. 467, § 1, effective August 15, 2001, inserted “in an amount not less than the fees set forth in R.S. 33:1556” following “shall be fixed by the court.”

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The provisions of this article relative to the fees and expenses of the sanity commission and its members conform with former R.S. 15:269.

(b) The right of coroners to receive fees and expenses fixed by the court is a continuation of the authorization stated in former R.S. 15:269. Members of the staffs of state mental institutions, frequently called upon to make mental examinations, are included in the broad phrase “other physicians in the employ of the state or its political subdivisions.” Payment of fees to staff psychiatrists for the examinations made prior to the defendant’s commitment is in conformity with existing practices. Although R.S. 15:269 did not specifically provide for such fees, the attorney general has ruled that a staff psychiatrist from a state mental institution is entitled to a fee for serving on a sanity commission prior to commitment. Op.Atty.Gen. 1944-46, p. 744.

(c) Use of state mental institution facilities in making pretrial mental examinations is expressly authorized under Art. 644. Use of state hospital facilities, when available, should be without cost to the parish, as the last sentence of this article provides. This includes such items as board, room, and laboratory facilities.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A plea of not quilty by reason of insanity may be accepted by a trial court and given the same effect as verdict of not guilty by reason of insanity for implementations of the provisions of C.Cr.P. 654., OPINION No. 78-632, La. Atty. Gen. Op. No. 1978-632; 1978 La. AG LEXIS 617.

Coroner’s fees received for interdictions, mental or incompetent cases only apply to coroners who receive compensation on a fee basis. While nothing in the statutes prevents the parish government from billing municipalities for coroner’s charges related to commitments for mental health reasons, the statutes are ambiguous as to when municipal billing is appropriate. Fiscal responsibility appears to depend upon what type of proceeding is involved and who requested that proceeding., OPINION NUMBER 92-834, La. Atty. Gen. Op. No. 1992-834; 1993 La. AG LEXIS 80.

The legislature has directed that the fees under R.S. 15:1556(A) shall only apply to a coroner on a fee basis and not to one who is salaried., OPINION NUMBER 95-111, La. Atty. Gen. Op. No. 1995-111; 1995 La. AG LEXIS 155.

A salaried coroner who has not been appointed by a court and asked to make an examination and report prior to commitment is ineligible to receive additional compensation in the form of fees because the criteria for invoking La. Code Crim. Proc. Ann. art. 659 have not been met. Opinion No. 05-0191. 2005 La. AG LEXIS 125.

Art. 660. Institutional costs after commitment.

The custody, care, and treatment of a defendant committed under the provisions of this Title, and mental examinations and reports subsequent thereto by physicians on the medical staff of the institution, shall be without cost to the parish from which the defendant was committed. When a physician on the medical staff of the institution is called to testify at a hearing or trial concerning a mental examination made by him, he shall be entitled to a reasonable expert witness fee to be fixed by the court, and to reimbursement for traveling expenses in conformity with law, with such fees and expenses to be paid by the parish where the prosecution was instituted.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article places institutional costs after commitment on the state, rather than the parish from which the defendant was committed. This appropriately continues to be a part of the services of the mental institution. In addition to treatment and care, staff examinations and reports concerning the present mental condition of the committed person are an institutional service and responsibility. This includes examinations by staff psychiatrists who are appointed to determine whether capacity to stand trial has been regained (under the third paragraph of Art. 649), and examinations ordered to determine the safety of release when a committed defendant applies for release (under Art. 655B).

(b) The second sentence specifically authorizes expert witness fees and reimbursement for traveling expenses in conformity with law, payable by the parish, when a staff psychiatrist testifies concerning the mental examination in a court proceeding. Such testimony is beyond the regular purview of institutional duties, and reasonable fees, as fixed by the court, are in order.

CHAPTER 4. PROGRESS REPORTS.

Art. 661. Progress resports; responsibility to furnish.

The superintendent of each mental institution and the director of each mental health unit throughout the state shall furnish progress reports every six months on each patient committed under the provisions of this Title. Copies of such reports shall be furnished to the committing court, the judicial administrator, and the attorney general of the state.
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CHAPTER 1. RECUSATION OF JUDGES.

Art. 671. Grounds for recusation of judge.

A. In a criminal case a judge of any court, trial or appellate, shall be recused when he:

(1) Is biased, prejudiced, or personally interested in the cause to such an extent that he would be unable to conduct a fair and impartial trial;

(2) Is the spouse of the accused, of the party injured, of an attorney employed in the cause, or of the district attorney; or is related to the accused or the party injured, or to the spouse of the accused or party injured, within the fourth degree; or is related to an attorney employed in the cause or to the district attorney, or to the spouse of either, within the second degree;

(3) Has been employed or consulted as an attorney in the cause, or has been associated with an attorney during the latter’s employment in the cause;

(4) Is a witness in the cause;

(5) Has performed a judicial act in the case in another court; or

(6) Would be unable, for any other reason, to conduct a fair and impartial trial.

B. In any cause in which the state, or a political subdivision thereof, or a religious body is interested, the fact that the judge is a citizen of the state or a resident of the political subdivision, or pays taxes thereto, or is a member of the religious body is not of itself a ground for recusation. (Acts 1988, No. 515, § 3, eff. Jan. 1, 1989.)

Editor’s Notes. — See Acts 1988, No. 515, § 12.
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1966. — The recusation procedures of this Chapter, in the interest of promoting uniformity, follow the 1960 Code of Civil Procedure insofar as possible. This article follows C.C.P. Art. 151, with such adaptations from Art. 303 of the 1928 Code of Criminal Procedure as are necessary to adjust the grounds of recusation to the special differences in criminal proceedings.

Ground (1) is the most important ground for recusation. It continues the rule that interest in the cause is a ground for recusation, and adds the much needed provision that bias or prejudice shall also be a ground for recusation.

Bias or prejudice of the trial judge was not a ground for recusation prior to the 1928 Code. In State v. Phillips, 159 La. 903, 106 So. 375 (1925), it was held that “interested in the cause” means that the judge must have some personal gain at stake before he can be recused. The Louisiana Supreme Court followed this rule after the 1928 Code in State v. LaBorde, 214 La. 644, 38 So.2d 371 (1948). Recognition of bias or prejudice as a ground for recusation is in line with the basic purpose of recusation procedure, i.e. to protect the defendant’s right to a fair and impartial trial. It conforms with the A.L.I. Code of Criminal Procedure,§250, and with the Illinois Code of Criminal Procedure,§114-5(a). The A.L.I. Commentary lists the U.S. Judicial Code and nineteen states as having statutes making prejudice a ground for recusation of the judge. Professor Orfield states that “courts should not be only impartial but above the suspicion of partiality.” Orfield, Criminal Procedure From Arrest to Appeal 374 (1947).

The requirement that the bias, prejudice, or interest must be such that the judge would be unable to conduct a fair and impartial trial, is a standard requiring that the disqualifying bias, interest, or prejudice must be of a substantial nature.

Ground (2) follows C.C.P. Art. 151(4) in specifying the degrees of relationship which will serve as a ground for recusation of the judge. Accord: Art. 303 of the 1928 Code of Criminal Procedure. In addition, ground (2) clarifies the language by specifying that the district attorney is one of the attorneys to whom the relationships apply.

Ground (3) follows C.C.P. Art. 151(2). Accord: Art. 303(4) of the 1928 Code of Criminal Procedure. The A.L.I. Code of Criminal Procedure Commentary, p. 725, lists twenty-three states, including Louisiana, that provide for recusation if the judge was of counsel in the cause. La. Act 40 of 1880 similarly provided that a judge should be recused when consulted “as an advocate in the cause.” State v. Perkins, 124 La. 947, 50 So. 805 (1910), held that the statutory provision was met when the judge was previously employed on the same matter in a civil proceeding.

Ground (4), in conformity with C.C.P. Art. 151(1) and Art. 303(3) of the 1928 Code of Criminal Procedure, provides for recusation if the judge is a material witness in the cause. Construing Art. 303 of the 1928 Code of Criminal Procedure, the Louisiana Supreme Court stated that it “contemplates and refers to the judge’s being a material witness in the actual trial of the criminal cause and before the court- not a witness at a hearing to determine whether he should be recused.” State v. Riviere, 225 La. 114, 122, 72 So.2d 316, 319 (1954). In State v. Kelly, 241 La. 224, 128 So.2d 18 (1961), the court stated that the testimony of the judge must relate to the defendant’s guilt or innocence. Under this logical interpretation of the phrase “material witness,” the judge would not be recused if he had been called to testify to some matter relating to something other than the guilt or innocence.

Ground (5) follows C.C.P. Art. 151(3) and Art. 303(5) of the 1928 Code of Criminal Procedure, and makes no change in the law. Beginning with State v. Bill, 15 La. Ann. 114 (1860), it has been consistently held that a judge is competent to conduct the trial after a mistrial has been declared; and re-trial of a case after a new trial is ordered may also be held before the same judge who originally tried the case.

The term “case,” rather than “cause” is employed in ground (5). It is prior judicial action in the criminal case being tried which disqualifies the trial judge. If the district judge has signed restraining orders in a civil suit involving the same allegations as the charges in the criminal prosecution, he is not subject to recusation for having performed a judicial act in the cause “in another court.” “(I)t does not follow,” stated Justice Hawthorne, “that a district court is two courts instead of one simply because it has jurisdiction of both civil and criminal matters.” State v. Williams, 229 La. 622, 625, 86 So.2d 403, 404 (1956). A district court judge, who had served as a city court judge, is subject to recusation when a case previously tried by him in the city court is appealed and tried de novo in the district court.

The words “cause” and “case” are advisedly used in this Title. The broader word “cause” embraces the entire situation, in both its civil and criminal implications. The word “case” is limited to the particular criminal prosecution at bar. “Cause imports a judicial proceeding entire, and is nearly synonymous with lis in Latin, or suit in English. ‘Case’ not infrequently has a more limited signification, importing a collection of facts, with the conclusion of law thereon.” Black’s Law Dictionary 279 (4th Ed.1951). Such a distinction is supported by the case of State v. Williams, supra.

Ground (6) is a catchall provision to include circumstances which clearly indicate that the judge would not be able to serve fairly and impartially, even though none of the specified grounds for recusation exist.

The last paragraph of the article, like C.C.P. Art. 151, serves to avoid frivolous claims that the judge is interested or prejudiced by reason of his residence, or his membership in a religious organization that may be interested in the prosecution. It will be significant in connection with grounds (1) and (6).

The terms “court” and “judge” are broadly defined by Art. 931 to include the various courts with criminal jurisdiction, except mayors’ courts and justice of the peace courts.

JUDICIAL DECISIONS

INDEX

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• Abuse of Public Office

•••• General Overview

• Pretrial Motions & Procedures

•• Disqualification & Recusal

• Double Jeopardy

•• Attachment Jeopardy

• Witnesses

•• General Overview

• Appeals

•• Reviewability

••• Waiver

•••• General Overview

LEGAL ETHICS

• Client Relations

•• Conflicts of Interest

• Judicial Conduct

• Sanctions

•• Suspensions

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• Abuse of Public Office

•••• General Overview. — In proceedings against defendant, a parish sheriff, for malfeasance in office, in violation of La. Rev. Stat. Ann. § 14:134, and for unauthorized use of a moveable, in violation of La. Rev. Stat. Ann. § 14:68, a trial judge was required to recuse himself under former La. Rev. Stat. Ann. § 15:303 (now La. Code Crim. Proc. Ann. art. 671), because the judge had evidence that defendant attempted to have the judge approve withdrawals from a salary fund and such evidence was relevant to the charge of defendant’s malfeasance. State v. Kelley, 241 LA. 224, 128 So. 2d 18, 1961 La. LEXIS 557 (Mar. 20, 1961).

• Pretrial Motions & Procedures

•• Disqualification & Recusal. — Defendant argued that the trial court erred in denying his motion to recuse the presiding judge who was actively engaged as the trial judge in his co-defendant’s trial; however, nothing in this record indicated that defendant would have had any expectation that the denial of the motion to recuse the judge would be reviewed on appeal, the colloquy during the taking of his guilty plea showed that he was advised of his rights under Boykin and waived them, and his plea therefore was voluntary and would not be set aside. State v. Stephan, 880 So. 2d 201, 2004 La. App. LEXIS 1986 (Aug. 18, 2004).

Defendant’s convictions and sentences for attempted forcible rape and aggravated burglary were improper where the trial judge represented the defendant on a charge of attempted forcible rape that resulted in a conviction and that conviction was admitted at his current trial; thus, the trial judge should have been recused pursuant to La. Code Crim. Proc. Ann. art. 671. State v. Brown, 874 So. 2d 318, 2004 La. App. LEXIS 1203 (May 12, 2004), writ of certiorari denied by La. 2004-1413, 885 So. 2d 1118, 2004 La. LEXIS 3338 (La. Nov. 8, 2004).

Judge who heard defendant’s motion to recuse the trial judge did not abuse her discretion in denying the motion; defendant failed to put forth any information as to why the trial judge would be a material witness in his case, and the judge determined that any bias defendant claimed was based on rumors. State v. Skipper, 861 So. 2d 796, 2003 La. App. LEXIS 3445 (Dec. 11, 2003), writ denied by La. 2004-0003, 870 So. 2d 298, 2004 La. LEXIS 1400 (La. Apr. 23, 2004).

In defendant’s robbery case, a judge did not err by denying defendant’s motion to recuse where there was nothing in the record to support defendant’s allegations that the judge was biased or prejudiced. State v. Page, 837 So. 2d 165, 2003 La. App. LEXIS 83 (Jan. 28, 2003), writ denied by La. 2003-0951, 857 So. 2d 517, 2003 La. LEXIS 3286 (La. Nov. 7, 2003).

Under a strict interpretation of La. Code Crim. Proc. Ann. art. 671(3), assistant district attorneys operating under one district attorney are associated with each other. State v. Williams, 788 So. 2d 515, 2001 La. App. LEXIS 1235 (May 9, 2001), writ denied by La. 2001-1813, 815 So. 2d 832, 2002 La. LEXIS 1556 (La. May 10, 2002).

A trial judge was presumed impartial and the burden was on the defendant to prove otherwise since, for an accused to be entitled to recusation on the grounds of bias, prejudice or personal interest, such grounds had to be of a substantial nature and based upon more than mere conclusory allegations. State v. Branch, 714 So. 2d 1277, 1998 La. App. LEXIS 1723 (July 6, 1998), writ denied by La. 98-2359, 734 So. 2d 1227, 1999 La. LEXIS 151 (La. Jan. 8, 1999).

Failure of a judge to recuse himself from a case where he had been associated with one of the attorneys violated the mandatory provision of La. Code Crim. Proc. Ann. art. 671. In re Lemoine, 692 So. 2d 358, 1997 La. LEXIS 1012 (Apr. 4, 1997).

While “may” signifies that a matter is permissive, it is evident in all events that the “may be recused” language of La. Code Civ. Proc. Ann. art. 151(B) recites applicable grounds for recusal in the statutory law of the state, just as do La. Code Crim. Proc. Ann. art. 671A’s six mandatory grounds, and La. Code Civ. Proc. Ann. art. 151(A)’s one mandatory ground. In re Lemoine, 686 So. 2d 837, 1997 La. LEXIS 8 (Jan. 14, 1997), amended by, reinstated by La. 96-2116, 692 So. 2d 358, 1997 La. LEXIS 1012 (La. Apr. 4, 1997).

Judge that was the stepmother of the prosecuting assistant district attorney in a criminal case was required under La. Code Crim. Proc. Ann. art. 671 to recuse herself from hearing the case. State v. Serio, 670 So. 2d 1273, 1996 La. App. LEXIS 363 (Feb. 14, 1996).

Trial court judge was not required to recuse himself under La. Code Crim. Proc. Ann. art. 671 on his order to show cause why an assistant district attorney should not be held in contempt for his out-of-court remarks, because there was no indication that the judge had a predisposition to finding the attorney guilty, and there was no evidence of on-going hostility between the judge and the attorney. State v. Gibson, 668 So. 2d 449, 1996 La. App. LEXIS 131 (Jan. 19, 1996).

District court judge should have recused himself sua sponte under La. Code Crim. Proc. Ann. art. 671(3) where he had represented defendant during his arraignment in the very same case prior to being elected as a judge. State v. Smith, 635 So. 2d 512, 1994 La. App. LEXIS 971 (Apr. 6, 1994).

Reading La. Code Evid. Ann. art. 605 and La. Code Crim. Proc. Ann. art. 671 in conjunction with each other, a judge was disqualified as a witness in any trial over which he presided; further, if a judge was to take the stand as a witness, he should be recused from presiding at the trial or hearing; defendant’s murder conviction was upheld where the error of the judge appearing as a witness did not deprive defendant of his substantial right or result in prejudice. State v. Wille, 595 So. 2d 1149, 1992 La. LEXIS 926 (Mar. 2, 1992), writ of certiorari denied by 506 U.S. 880, 113 S. Ct. 231, 121 L. Ed. 2d 167, 1992 U.S. LEXIS 5961, 61 U.S.L.W. 3262 (1992).

Given the provisions of La. Civ. Code Ann. arts. 900, 901, and former La. Civ. Code Ann. art. 892 (now La. Civ. Code Ann. art. 901), a trial judge’s family relationship with one of the prosecutors did not require the judge’s recusal under La. Code Crim. Proc. Ann. art. 671(A)(2). State v. Daughtery, 563 So. 2d 1171, 1990 La. App. LEXIS 1531 (May 30, 1990), writ of certiorari denied by 569 So. 2d 980, 1990 La. LEXIS 2772 (La. 1990).

Trial judge was presumed to be impartial, and defendant was not entitled to the judge’s recusal under La. Code Crim. Proc. Ann. art. 671 on the grounds of bias, prejudice, and personal interest. The alleged bias, prejudice, and personal interest was required to be of a substantial nature based on more than mere conclusory allegations. State v. Spooner, 550 So. 2d 1289, 1989 La. App. LEXIS 1769 (Oct. 11, 1989), writ denied by 566 So. 2d 394, 1990 La. LEXIS 2141 (La. 1990).

Trial judge properly refused to recuse himself after a defendant sued all the trial court judges in the jurisdiction for civil right violations, because the mere fact that a defendant has joined all of the judges in a judicial action in another court, of itself, did not show a sufficient bias, prejudice, or personal interest in the outcome of the case to present a valid ground for recusing a judge. State v. Thompson, 544 So. 2d 421, 1989 La. App. LEXIS 815 (May 2, 1989), writ of certiorari denied by 550 So. 2d 626, 1989 La. LEXIS 2340 (La. 1989).

Under La. Code Crim. Proc. Ann. art. 671 the trial judge should have recused himself if he was biased, prejudiced, or could not impartially judge defendant; simply because the trial judge had previously prosecuted defendant years prior to the case did not automatically mean that the trial judge was biased, prejudiced, or partial. State v. Williams, 517 So. 2d 1268, 1987 La. App. LEXIS 10906 (Dec. 15, 1987), overruled in part by State v. Connolly, La. 06-0540, 930 So. 2d 951, 2006 La. LEXIS 1647 (La. June 2, 2006).

Recusal was required pursuant to La. Code Crim. Proc. Ann. art. 671(6) where the trial judge would be called to testify at trial regarding a plea bargain between the chief witness against defendant and the prosecution. State v. Bennett, 520 So. 2d 1095, 1987 La. App. LEXIS 10957 (Dec. 9, 1987).

Under La. Code Crim. Proc. Ann. art. 671, a trial judge was presumed to be impartial, and for an accused to be entitled to the recusation of a trial judge on the grounds of bias, prejudice and personal interest, such bias, prejudice and personal interest must be of a substantial nature based on more than mere conclusory allegations; the court rejected a criminal defendant’s appeal from denial of a motion for recusal where his allegations were merely conclusory. State v. McCarty, 499 So. 2d 292, 1986 La. App. LEXIS 8325 (Nov. 12, 1986), writ of certiorari denied by 505 So. 2d 56, 1987 La. LEXIS 9045 (La. 1987).

No grounds for recusal under La. Code Crim. Proc. Ann. art. 671(5) existed for a judge who participated in a portion of the proceedings in defendant’s first trial and who later participated as a court of appeal judge in defendant’s appeal of his second trial. State v. Godfrey, 495 So. 2d 956, 1986 La. App. LEXIS 8001 (Oct. 29, 1986).

Trial judge was presumed to be impartial, and for defendant to be entitled to the recusation pursuant to La. Code Crim. Proc. Ann. art. 671 on the grounds of bias, prejudice, and personal interest, such bias, prejudice, and personal interest must have been of a substantial nature based on more than mere conclusory allegations that the judge made evidentiary and procedural rulings not favorable to defendant. State v. Murphy, 463 So. 2d 812, 1985 La. App. LEXIS 8031 (Jan. 23, 1985), writ of certiorari denied by 468 So. 2d 570, 1985 La. LEXIS 8722 (La. 1985).

In a bench trial for the offense of attempted unnatural carnal copulation, the trial court’s discovery after trial had begun that he had formerly legally represented defendant’s pimp provided reason for the trial court’s mandatory recusal under La. Code Crim. Proc. Ann. art. 775(3); therefore, double jeopardy did not bar defendant’s retrial and conviction under La. Code Crim. Proc. Ann. art. 596, even though double jeopardy attached when the firsts witness was sworn under La. Code Crim. Proc. Ann. art. 592. State v. Picchini, 463 So. 2d 714, 1985 La. App. LEXIS 8192 (Jan. 11, 1985), review denied by 468 So. 2d 1202, 1985 La. LEXIS 8837 (La. 1985).

Trial judge did not err in denying defense counsel’s motion to recuse himself without referring it to another judge for a hearing after the trial judge accepted defense counsel’s denial of his accusation that he was intoxicated; the transcript indicated that the trial judge was evenhanded throughout the trial and that defense counsel’s apprehensions over his ability to obtain a fair trial were mistaken. State v. Patterson, 432 So. 2d 1021, 1983 La. App. LEXIS 8480 (May 17, 1983).

Alleged preconception of a defendant’s guilt of perjury was not grounds for recusation in the defendant’s jury trial, absent any particular words or conduct demonstrating the trial judge’s bias or prejudice. State v. Littleton, 395 So. 2d 730, 1981 La. LEXIS 7295 (Mar. 2, 1981).

Defendant’s motion to recuse the trial judge based on his representation of the defendant in a criminal matter 10 years previously and his other allegations failed to present a factual basis to prove substantial bias or prejudice as grounds for recusal of the judge under La. Code Crim. Proc. Ann. art. 671. State v. Gordy, 380 So. 2d 1347, 1980 La. LEXIS 8235 (Jan. 28, 1980).

Judge, who was a member, along with his son, of the firm that represented the sheriff’s department, should have recused himself to avoid the appearance of impropriety under La. Code Crim. Proc. Ann. art. 671. State v. Le Blanc, 367 So. 2d 335, 1979 La. LEXIS 7379 (Jan. 29, 1979).

Where the judge assigned to try a criminal defendant previously represented a co-defendant charged with participation in the same crime, recusal was mandated by La. Code Crim. Proc. Ann. art. 671(3), even though the judge did not recall that prior employment. State v. Lemelle, 353 So. 2d 1312, 1977 La. LEXIS 6786 (Dec. 19, 1977).

La. Code Crim. Proc. Ann. art. 671(4) which stated that a judge should be recused when he testified as a witness referred to the judge’s being a material witness in the actual trial of the criminal cause before the court, not a witness at a hearing to determine whether he should be recused; the testimony of the judge must have related to defendant’s guilt or innocence. State v. Tyler, 342 So. 2d 574, 1977 La. LEXIS 5068 (Jan. 24, 1977), writ of certiorari denied by 431 U.S. 917, 97 S. Ct. 2180, 53 L. Ed. 2d 227, 1977 U.S. LEXIS 1794 (1977).

That the trial judge had presided over another case involving defendant was not bias calling for recusal under La. Code Crim. Proc. Ann. art. 671. State v. Alexander, 334 So. 2d 388, 1976 La. LEXIS 4198 (June 21, 1976).

Defendant’s conclusory allegations of bias, arising from the fact that the trial judge had previously prosecuted defendant in his former capacity as an assistant district attorney, were insufficient to warrant recusal or referral of recusal proceedings to another judge under La. Code Crim. Proc. Ann. art. 671. State v. Maduell, 326 So. 2d 820, 1976 La. LEXIS 4887 (Jan. 19, 1976).

Where evidence showed that trial judge owned bank stock, but not in the bank that defendants were charged with robbing, and the district attorney formerly represented the bank and currently represented other banks, the defendants failed to demonstrate a cause for the recusal of the judge under La. Code Crim. Proc. Ann. art. 671 or of the district attorney under La. Code Crim. Proc. Ann. art. 680. State v. Monk, 315 So. 2d 727, 1975 La. LEXIS 4871 (June 23, 1975).

There were inadequate grounds for recusal of the trial judge in a criminal case because although he inadvertently commented about defendant in front of a jury member, he promptly replaced the jury member and ascertained that the replaced juror had not informed other members. State v. Collins, 288 So. 2d 602, 1974 La. LEXIS 3174 (Jan. 14, 1974).

A reading of defendant’s motion to recuse the trial judge reflected that it contained general statements of conclusions, which did not constitute grounds for recusation; thus, the trial judge could rule upon the motion to recuse and acted properly in denying it. State v. Garrison, 244 LA. 787, 154 So. 2d 400, 1963 La. LEXIS 2466 (June 4, 1963), reversed by 379 U.S. 64, 85 S. Ct. 209, 13 L. Ed. 2d 125, 1964 U.S. LEXIS 150, 1 Media L. Rep. (BNA) 1548 (1964).

Trial judge did not prejudge defamation case against defendant and was not required to be recused. State v. Garrison, 244 LA. 787, 154 So. 2d 400, 1963 La. LEXIS 2466 (June 4, 1963), reversed by 379 U.S. 64, 85 S. Ct. 209, 13 L. Ed. 2d 125, 1964 U.S. LEXIS 150, 1 Media L. Rep. (BNA) 1548 (1964).

In proceedings against defendant, a parish sheriff, for malfeasance in office, in violation of La. Rev. Stat. Ann. § 14:134, and for unauthorized use of a moveable, in violation of La. Rev. Stat. Ann. § 14:68, a trial judge was required to recuse himself under former La. Rev. Stat. Ann. § 15:303 (now La. Code Crim. Proc. Ann. art. 671), because the judge had evidence that defendant attempted to have the judge approve withdrawals from a salary fund and such evidence was relevant to the charge of defendant’s malfeasance. State v. Kelley, 241 LA. 224, 128 So. 2d 18, 1961 La. LEXIS 557 (Mar. 20, 1961).

Employment of a member of the judge’s son-in-law’s law firm was tantamount to employment of the judge’s son-in-law in the prosecution of the case, and was clearly a ground for the judge’s recusal under former La. Rev. Stat. Ann. § 15:303 (now La. Code Crim. Proc. Ann. art. 671). State v. Miller, 232 LA. 541, 94 So. 2d 661, 1957 La. LEXIS 1208 (Apr. 1, 1957).

District court judge’s prior judicial action of signing a restraining order and a rule nisi for a preliminary injunction against members of a labor union in a civil suit did not require his recusal under former La. Rev. Stat. Ann. § 15:303 (now La. Code Crim. Proc. Ann. art. 671), in defendant’s related criminal trial because the causes were not the same; both heard in the same district court, although one was civil and the other criminal, under the provisions of La. Const. 1921 art. VII, § 35. State v. Williams, 229 LA. 622, 86 So. 2d 403, 1956 La. LEXIS 1329 (Feb. 20, 1956).

In defendant’s trial for murder, the trial judge, whose son was an assistant district attorney who appeared before the grand jury and assisted in the preparation of the case, was not required to have recused himself; under former La. Rev. Stat. Ann. § 15:303 (now La. Code Crim. Proc. Ann. art. 671), mandatory recusal was not required where the son represented the state by virtue of his office. State v. Lea, 228 LA. 724, 84 So. 2d 169, 1955 La. LEXIS 1413 (Nov. 7, 1955), writ of certiorari denied by 350 U.S. 1007, 76 S. Ct. 655, 100 L. Ed. 869, 1956 U.S. LEXIS 1185 (1956).

Where a trial judge had previously rendered an alimony judgment against a father in a divorce action, the trial judge was not required to recuse himself in a criminal case where the father was charged with wilfully neglecting his children. State v. Tanner, 224 LA. 374, 69 So. 2d 505, 1953 La. LEXIS 1442 (Dec. 14, 1953).

• Double Jeopardy

•• Attachment Jeopardy. — In a bench trial for the offense of attempted unnatural carnal copulation, the trial court’s discovery after trial had begun that he had formerly legally represented defendant’s pimp provided reason for the trial court’s mandatory recusal under La. Code Crim. Proc. Ann. art. 775(3); therefore, double jeopardy did not bar defendant’s retrial and conviction under La. Code Crim. Proc. Ann. art. 596, even though double jeopardy attached when the firsts witness was sworn under La. Code Crim. Proc. Ann. art. 592. State v. Picchini, 463 So. 2d 714, 1985 La. App. LEXIS 8192 (Jan. 11, 1985), review denied by 468 So. 2d 1202, 1985 La. LEXIS 8837 (La. 1985).

• Witnesses

•• General Overview. — Reading La. Code Evid. Ann. art. 605 and La. Code Crim. Proc. Ann. art. 671 in conjunction with each other, a judge was disqualified as a witness in any trial over which he presided; further, if a judge was to take the stand as a witness, he should be recused from presiding at the trial or hearing; defendant’s murder conviction was upheld where the error of the judge appearing as a witness did not deprive defendant of his substantial right or result in prejudice. State v. Wille, 595 So. 2d 1149, 1992 La. LEXIS 926 (Mar. 2, 1992), writ of certiorari denied by 506 U.S. 880, 113 S. Ct. 231, 121 L. Ed. 2d 167, 1992 U.S. LEXIS 5961, 61 U.S.L.W. 3262 (1992).

• Appeals

•• Reviewability

••• Waiver

•••• General Overview. — Defendant waived any alleged error by failing to move for recusal of the trial judge on the grounds that the trial judge allegedly had a personal interest in the outcome of the case. State v. Davis, 786 So. 2d 834, 2001 La. App. LEXIS 837 (Apr. 24, 2001).

LEGAL ETHICS

• Client Relations

•• Conflicts of Interest. — Where the presiding and sentencing judge appointed his own son to represent defendant, this constituted an actual conflict of interest pursuant to La. Code Crim. Proc. Ann. art. 671(2) and mandated the reversal of defendant’s conviction without the necessity of showing actual prejudice. State v. Bolen, 514 So. 2d 691, 1987 La. App. LEXIS 10583 (Oct. 28, 1987), remanded by 1987 La. App. LEXIS 11159 (La.App. 2 Cir. Oct. 28, 1987).

• Judicial Conduct. — Where a judge improperly appointed his father as criminal defense counsel and handled preliminary matters before recusing himself, thereby violating La. Code Crim. Proc. Ann. art. 671 and La. Code Jud. Conduct Canons 1, 2A, 2B, 3C, and 3B(4), such behavior, along with the judge’s misleading statement to investigators that he did not hear cases involving his father, warranted a suspension under La. Const. art. V, § 25(C). In re Davis, 865 So. 2d 693, 2004 La. LEXIS 233 (Feb. 4, 2004), amended by La. 2003-2801, 865 So. 2d 693, 2004 La. LEXIS 472 (La. Feb. 11, 2004).

Defendant’s argument that the trial court should have recused itself once defendant waived the right to trial by jury, since it had earlier rejected a plea offer for a 15-year sentence on the aggravated rape charge, was rejected, as there was no support in the record that the judge was biased against defendant, even though defendant received a life sentence after the bench trial. State v. Chatman, 855 So. 2d 875, 2003 La. App. LEXIS 2506 (Sept. 24, 2003), writ denied by La. 2003-2821, 867 So. 2d 685, 2004 La. LEXIS 556 (La. Feb. 13, 2004).

Failure of a judge to recuse himself from a case where he had been associated with one of the attorneys violated the mandatory provision of La. Code Crim. Proc. Ann. art. 671. In re Lemoine, 692 So. 2d 358, 1997 La. LEXIS 1012 (Apr. 4, 1997).

While “may” signifies that a matter is permissive, it is evident in all events that the “may be recused” language of La. Code Civ. Proc. Ann. art. 151(B) recites applicable grounds for recusal in the statutory law of the state, just as do La. Code Crim. Proc. Ann. art. 671A’s six mandatory grounds, and La. Code Civ. Proc. Ann. art. 151(A)’s one mandatory ground. In re Lemoine, 686 So. 2d 837, 1997 La. LEXIS 8 (Jan. 14, 1997), amended by, reinstated by La. 96-2116, 692 So. 2d 358, 1997 La. LEXIS 1012 (La. Apr. 4, 1997).

Judge that was the stepmother of the prosecuting assistant district attorney in a criminal case was required under La. Code Crim. Proc. Ann. art. 671 to recuse herself from hearing the case. State v. Serio, 670 So. 2d 1273, 1996 La. App. LEXIS 363 (Feb. 14, 1996).

District court judge should have recused himself sua sponte under La. Code Crim. Proc. Ann. art. 671(3) where he had represented defendant during his arraignment in the very same case prior to being elected as a judge. State v. Smith, 635 So. 2d 512, 1994 La. App. LEXIS 971 (Apr. 6, 1994).

Where the presiding and sentencing judge appointed his own son to represent defendant, this constituted an actual conflict of interest pursuant to La. Code Crim. Proc. Ann. art. 671(2) and mandated the reversal of defendant’s conviction without the necessity of showing actual prejudice. State v. Bolen, 514 So. 2d 691, 1987 La. App. LEXIS 10583 (Oct. 28, 1987), remanded by 1987 La. App. LEXIS 11159 (La.App. 2 Cir. Oct. 28, 1987).

Under La. Code Crim. Proc. Ann. art. 671, a trial judge was presumed to be impartial, and for an accused to be entitled to the recusation of a trial judge on the grounds of bias, prejudice and personal interest, such bias, prejudice and personal interest must be of a substantial nature based on more than mere conclusory allegations; the court rejected a criminal defendant’s appeal from denial of a motion for recusal where his allegations were merely conclusory. State v. McCarty, 499 So. 2d 292, 1986 La. App. LEXIS 8325 (Nov. 12, 1986), writ of certiorari denied by 505 So. 2d 56, 1987 La. LEXIS 9045 (La. 1987).

Defendant’s motion to recuse the trial judge based on his representation of the defendant in a criminal matter 10 years previously and his other allegations failed to present a factual basis to prove substantial bias or prejudice as grounds for recusal of the judge under La. Code Crim. Proc. Ann. art. 671. State v. Gordy, 380 So. 2d 1347, 1980 La. LEXIS 8235 (Jan. 28, 1980).

Defendant’s motion to recuse that did not state any ground for reversal under La. Code Crim. Proc. Ann. art. 671 was properly denied. State v. Hamilton, 312 So. 2d 656, 1975 La. LEXIS 5080 (Apr. 24, 1975).

A reading of defendant’s motion to recuse the trial judge reflected that it contained general statements of conclusions, which did not constitute grounds for recusation; thus, the trial judge could rule upon the motion to recuse and acted properly in denying it. State v. Garrison, 244 LA. 787, 154 So. 2d 400, 1963 La. LEXIS 2466 (June 4, 1963), reversed by 379 U.S. 64, 85 S. Ct. 209, 13 L. Ed. 2d 125, 1964 U.S. LEXIS 150, 1 Media L. Rep. (BNA) 1548 (1964).

Trial judge did not prejudge defamation case against defendant and was not required to be recused. State v. Garrison, 244 LA. 787, 154 So. 2d 400, 1963 La. LEXIS 2466 (June 4, 1963), reversed by 379 U.S. 64, 85 S. Ct. 209, 13 L. Ed. 2d 125, 1964 U.S. LEXIS 150, 1 Media L. Rep. (BNA) 1548 (1964).

District court judge’s prior judicial action of signing a restraining order and a rule nisi for a preliminary injunction against members of a labor union in a civil suit did not require his recusal under former La. Rev. Stat. Ann. § 15:303 (now La. Code Crim. Proc. Ann. art. 671), in defendant’s related criminal trial because the causes were not the same; both heard in the same district court, although one was civil and the other criminal, under the provisions of La. Const. 1921 art. VII, § 35. State v. Williams, 229 LA. 622, 86 So. 2d 403, 1956 La. LEXIS 1329 (Feb. 20, 1956).

• Sanctions

•• Suspensions. — Where a judge improperly appointed his father as criminal defense counsel and handled preliminary matters before recusing himself, thereby violating La. Code Crim. Proc. Ann. art. 671 and La. Code Jud. Conduct Canons 1, 2A, 2B, 3C, and 3B(4), such behavior, along with the judge’s misleading statement to investigators that he did not hear cases involving his father, warranted a suspension under La. Const. art. V, § 25(C). In re Davis, 865 So. 2d 693, 2004 La. LEXIS 233 (Feb. 4, 2004), amended by La. 2003-2801, 865 So. 2d 693, 2004 La. LEXIS 472 (La. Feb. 11, 2004).
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Louisiana Treatises. — Louisiana Code of Evidence Practice Guide Article 605 > CHAPTER 6. WITNESSES > Article 605. Disqualification of Judge as Witness.

Louisiana Law Reviews. — Note: The Louisiana Lottery — Supreme Court Style: A Look at State v. Simpson and Its Constitutional Mandate of Random Allotment of Criminal Court Cases Within a District. 52 La. L. Rev. 1285 (May, 1992).

Article: Ruminations of a Trial Lawyer on Judicial Politics: An Essay in Memory of Judge Earl E. Veron. 56 La. L. Rev. 723 (Spring, 1996).

Fear of a Paper Tiger: Enforcing Louisiana’s Procedural and Statutory Rules in the Wake of Harmless Error Analysis. 64 La. L. Rev. 5 (Fall, 2003).

Casenote: Scott v. American Tobacco Co.: Determining a Juror’s Competency to Serve. 48 Loy. L. Rev. 161 (Spring, 2002).

Art. 672. Recusation on court’s own motion; by supreme court.

A judge may recuse himself, whether a motion for his recusation has been filed by a party or not, in any case in which a ground for recusation exists.

On the written application of a trial judge, the supreme court may recuse him for any reason that it considers sufficient.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article follows its source provision, fully providing for situations which are inadequately handled in the 1928 Code of Criminal Procedure. The first paragraph conforms with the generally accepted view that a judge may recuse himself only if there is a valid ground for recusation. State ex rel. Jones v. Judge, 41 La.Ann. 319, 6 So. 22 (1889). The first paragraph is broad enough to permit a supreme court judge to recuse himself without a motion being filed.

(b) According to the Comment under C.C.P. Art. 162, the second paragraph “makes a change by empowering the supreme court to recuse a district judge, on his written application, in any case where the supreme court considers that his application for recusation should be granted in the interest of justice or to avoid embarrassment, even though no ground for recusation otherwise exists.” The words “trial judge” embrace city court judges, as well as judges on the district court level, and are to that extent, broader than the source provision.
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• Pretrial Motions & Procedures

•• Disqualification & Recusal. — Where a judge recused herself, and her power and authority to act in the case ceased at the moment of recusal, the court’s subsequent grant of a motion to reconsider jury trial waiver and vacation of its own recusal were without authority. State v. Clarke, 857 So. 2d 599, 2003 La. App. LEXIS 2568 (Sept. 26, 2003).

• Appeals

•• Procedures

••• Records on Appeal. — In a possession of cocaine case, there was nothing in the record that supported defendant’s allegations that the trial judge should have recused himself, where defendant was a narcotics informant for the same law enforcement agency that built the case against defendant; although defendant supported his allegations with newspaper reports, the appellate court had no authority to receive or review evidence not contained in the trial record. State v. Nichols, 871 So. 2d 590, 2004 La. App. LEXIS 676 (Mar. 30, 2004).

Art. 673. Judge may act until recused.

A judge has full power and authority to act, even though a ground for recusation exists, until he is recused, or a motion for his recusation is filed. The judge to whom the motion to recuse is assigned shall have full power and authority to act in the cause pending the disposition of the motion to recuse. (Acts 2010, No. 262, § 2, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 262 added the second sentence.

COMMENTARY

Louisiana Official Revision Comments

1966. — This article is a precautionary provision which makes no change in the law.
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• Pretrial Motions & Procedures

•• Disqualification & Recusal. — Where a judge recused herself, and her power and authority to act in the case ceased at the moment of recusal, the court’s subsequent grant of a motion to reconsider jury trial waiver and vacation of its own recusal were without authority. State v. Clarke, 857 So. 2d 599, 2003 La. App. LEXIS 2568 (Sept. 26, 2003).

Art. 674. Procedure for recusation of trial judge.

A party desiring to recuse a trial judge shall file a written motion therefor assigning the ground for recusation. The motion shall be filed prior to commencement of the trial unless the party discovers the facts constituting the ground for recusation thereafter, in which event it shall be filed immediately after the facts are discovered, but prior to verdict or judgment. If a valid ground for recusation is set forth in the motion, the judge shall either recuse himself, or refer the motion for hearing to another judge or to a judge ad hoc, as provided in Article 675.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article follows C.C.P. Art. 154, with only minor adjustments to the criminal proceedings. A ground which is not urged timely, in conformity with this article, is waived. Art. 309 of the 1928 Code of Criminal Procedure did not specify the time for filing a motion to recuse.

(b) When the judge is recused after the trial is commenced, it is necessary to declare a mistrial and completely re-try the case before the new judge. This situation is covered by the ground for a mistrial stated in Art. 775(5), i.e., physical impossibility to proceed with the trial in conformity with law.
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CRIMINAL LAW & PROCEDURE

• Pretrial Motions & Procedures

•• Disqualification & Recusal. — Because the initial allotment of defendant’s motion to recuse the judge in his criminal trial was a nullity and without legal effect, and it was premature, the allotment did not need to be recalled, as it never legally existed; therefore, the clerk of court did not error in subsequently performing a new allotment at the proper time, and accordingly, defendant’s mandamus action was denied. Rideau v. Andrus, 868 So. 2d 223, 2004 La. App. LEXIS 370 (Feb. 25, 2004).

In defendant’s robbery case, a judge did not err by denying defendant’s motion to recuse where there was nothing in the record to support defendant’s allegations that the judge was biased or prejudiced. State v. Page, 837 So. 2d 165, 2003 La. App. LEXIS 83 (Jan. 28, 2003), writ denied by La. 2003-0951, 857 So. 2d 517, 2003 La. LEXIS 3286 (La. Nov. 7, 2003).

The trial court correctly denied defendant’s motion to recuse because, even if it was timely and properly filed pursuant to La. Code Crim. Proc. Ann. arts. 674, 675 and raised all of his concerns of prejudice during the pretrial, trial, and sentencing proceedings, none of the errors warranted recusal. State v. Anderson, 714 So. 2d 766, 1998 La. App. LEXIS 1085 (Apr. 29, 1998), writ denied by La. 98-1374, 726 So. 2d 25, 1998 La. LEXIS 3001 (La. Oct. 9, 1998).

Motion for recusal was timely made by an assistant district attorney under La. Code Crim. Proc. Ann. art. 674 because it was made prior to the commencement of the trial. State v. Gibson, 668 So. 2d 449, 1996 La. App. LEXIS 131 (Jan. 19, 1996).

Trial judge did not err in denying defense counsel’s motion to recuse himself without referring it to another judge for a hearing after the trial judge accepted defense counsel’s denial of his accusation that he was intoxicated; the transcript indicated that the trial judge was evenhanded throughout the trial and that defense counsel’s apprehensions over his ability to obtain a fair trial were mistaken. State v. Patterson, 432 So. 2d 1021, 1983 La. App. LEXIS 8480 (May 17, 1983).

In defendant’s trial for simple escape, the trial court did not err in denying defendant’s motion to recuse the trial judge and in refusing to submit the motion to another judge for hearing; although there might have been some less than cordial exchanges between the trial court and defense counsel, the record as a whole did not support defendant’s contentions of bias, prejudice, and hostility. State v. Baldwin, 388 So. 2d 679, 1980 La. LEXIS 8482 (Sept. 3, 1980).

• Appeals

•• Reviewability

••• Waiver

•••• General Overview. — Defendant waived any alleged error by failing to move for recusal of the trial judge on the grounds that the trial judge allegedly had a personal interest in the outcome of the case. State v. Davis, 786 So. 2d 834, 2001 La. App. LEXIS 837 (Apr. 24, 2001).

Art. 675. Selection of judge ad hoc to try motion to recuse.

A. In a court having two judges, the judge who is sought to be recused shall refer the motion to recuse to the other judge of that court.

B. In a court having more than two judges, the motion to recuse shall be referred to another judge of the court through a random process as provided by the rules of court.

C. When the ground assigned for the recusation of the judge of a district court having one judge is that he is biased, prejudiced, or personally interested in the cause, the judge shall appoint a district judge of an adjoining district to try the motion to recuse. When any other ground is assigned for the recusation of such a district judge, he may appoint either a district judge of an adjoining district or a lawyer domiciled in the judicial district who has the qualifications of a district judge to try the motion to recuse. In a city court, a separate juvenile court, or a family court, when the court has a single judge, the judge shall refer the motion to recuse to a district judge of his district.

D. The order of the court appointing a judge ad hoc shall be entered on the minutes of the court, and the clerk of court shall forward a certified copy of the order to the appointed judge ad hoc. The motion to recuse shall be tried promptly in a contradictory hearing in the court in which the case is pending. (Acts 2001, No. 417, § 2.)

2001 Amendments. — Acts 2001, No. 417, § 2, effective August 15, 2001, redesignated the former first paragraph as (A), the former second paragraph as (C), and the former third paragraph as (D); inserted (B); in (A), deleted “or more” following “In a court having two,” and substituted “the judge of that court” for “another judge of that court.”

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article conforms, in substance, with the corresponding provisions of C.C.P. Arts. 155 and 156 (applicable to district courts), C.C.P. Arts. 4844 and 4845 (applicable to city courts), and with Arts. 306 and 309 of the 1928 Code of Criminal Procedure.

(b) The judge to whom a motion to recuse is referred is under a general duty to try the motion. The case of State v. Twenty-First Judicial Dist. Democratic Comm., 122 La. 83, 87, 47 So. 405, 406 (1908), recognized that, “As a rule . . . where a judge . . . makes an order appointing the judge of an adjoining district to try the recused case, the order operates an effective appointment, because the appointee is compelled by law to accept and act. But the rule is not without its exception. .. if there should be any valid reason which would authorize the appointee to refuse to accept and act under the order of appointment. ..” If the judge to whom the motion is referred is unable, because of some very compelling reason, to hear the motion, the remedy is to apply to the supreme court for the appointment of a judge ad hoc under Art. 677.

(c) When a motion is made to recuse the judge of a district court having a single judge, it is best to refer the motion to recuse to a district judge of an adjoining district. That procedure was provided for in Art. 306 of the 1928 Code of Criminal Procedure and C.C.P. Art. 156. However, it did not always prove workable, because the judge of an adjoining district often was already behind schedule and faced with an overloaded docket. Relief was provided by a 1962 amendment of C.C.P. Art. 156, which permitted the appointment of an attorney to hear any motion for recusation, except one based on interest in the cause. The second paragraph of this article provides a similar rule for criminal cases.

(d) According to State v. Bryan, 175 La. 422, 143 So. 362 (1932), the term “adjoining district” means a district adjoining the one in which the case is pending, and not necessarily an adjoining parish.

(e) The provision for trial by the district court of a motion to recuse the judge of a city court having a single judge is similar to the corresponding provision of C.C.P. Art. 4844. This article contains added provisions to provide for trial of a motion to recuse the sole judge of a separate juvenile court or a family court.

(f) Const. Art. VII,§52 authorizes the legislature to create a “separate” juvenile court for any parish or group of parishes. The same section also provides that in every parish which does not have a separate juvenile court, there shall be a juvenile court and the judges of the district courts shall be ex-officio judges of the juvenile courts in such parishes.

Under Art. 675, a judge of a separate juvenile court that has only one judge will refer a motion to recuse to the district court of his district, and if he is recused, the judge ad hoc who tried the motion will try the case under Art. 676. If the separate juvenile court has more than one judge, the motion to recuse will be referred to another judge of the juvenile court, and if recusation is granted, the judge ad hoc who tried the motion will try the case under Art. 676. The procedures that apply to a separate juvenile court also apply to a separate family court.

Where there is no separate juvenile court, but there is more than one district judge, a judge sitting as ex-officio judge of the juvenile court will refer a motion to recuse him to another judge of his district court, as required by Art. 675, and if recusation is granted, the judge who tried the motion will try the case under Art. 676.

Where there is no separate juvenile court, and there is only a single district judge who is sitting as ex-officio judge of the juvenile court, he will refer the motion to recuse in the manner provided for district judges by Art. 675, i.e., if the motion is grounded on bias, prejudice, or personal interest, he must refer it to a judge of an adjoining district, or if any other ground is alleged, he may refer the motion to a judge of an adjoining district or to a lawyer in his own district. If the motion is granted, the judge ad hoc who tried the motion will try the case under Art. 676.

(g) The last paragraph’s requirements for a contradictory hearing and prompt trial of the motion are in accord with Art. 306 of the 1928 Code of Criminal Procedure.

CROSS REFERENCES

Louisiana Law. — Judge ad hoc to try case when judge recused, see La. C.Cr.P. Art. 676.
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• Pretrial Motions & Procedures

•• Disqualification & Recusal. — Because the initial allotment of defendant’s motion to recuse the judge in his criminal trial was a nullity and without legal effect, and it was premature, the allotment did not need to be recalled, as it never legally existed; therefore, the clerk of court did not error in subsequently performing a new allotment at the proper time, and accordingly, defendant’s mandamus action was denied. Rideau v. Andrus, 868 So. 2d 223, 2004 La. App. LEXIS 370 (Feb. 25, 2004).

In defendant’s robbery case, a judge did not err by denying defendant’s motion to recuse where there was nothing in the record to support defendant’s allegations that the judge was biased or prejudiced. State v. Page, 837 So. 2d 165, 2003 La. App. LEXIS 83 (Jan. 28, 2003), writ denied by La. 2003-0951, 857 So. 2d 517, 2003 La. LEXIS 3286 (La. Nov. 7, 2003).

The trial court correctly denied defendant’s motion to recuse because, even if it was timely and properly filed pursuant to La. Code Crim. Proc. Ann. arts. 674, 675 and raised all of his concerns of prejudice during the pretrial, trial, and sentencing proceedings, none of the errors warranted recusal. State v. Anderson, 714 So. 2d 766, 1998 La. App. LEXIS 1085 (Apr. 29, 1998), writ denied by La. 98-1374, 726 So. 2d 25, 1998 La. LEXIS 3001 (La. Oct. 9, 1998).

Art. 676. Judge ad hoc to try case when judge recused.

A. When a district court judge, or a judge of a separate juvenile court or of a family court, recuses himself, a judge ad hoc shall be assigned to try the case in the manner provided by Article 675 for the appointment of a judge ad hoc to try a motion to recuse. When a city court judge of a court having a single judge recuses himself, he shall appoint to try the case either a city court judge from an adjoining parish or a lawyer who is domiciled in the parish and has the qualifications of a city court judge.

B. When a district court judge or a judge of a separate juvenile court or of a family court is recused after a trial of the motion, the matter shall be reassigned to another judge for trial of the case in accordance with the procedures contained in Code of Criminal Procedure Article 675. When a city court judge of a court having a single judge is recused after a trial on the motion, the judge ad hoc who tried the motion to recuse shall appoint to try the case either a city court judge from an adjoining parish or a lawyer who is domiciled in the parish and has the qualifications of a city court judge.

C. When a city court has two judges, if a judge recuses himself or is recused, the case shall be tried by the other judge of that court.

D. When a city court has more than two judges, if a judge recuses himself or is recused, the case shall be tried by another judge of that court through a random reassignment process.

E. The judge ad hoc has the same power and authority to dispose of the case as the recused judge would have. (Amended by Acts 1972, No. 191, § 1; Acts 2001, No. 417, § 2.)

2001 Amendments. — Acts 2001, No. 417, § 2, effective August 15, 2001, redesignated the former (D) as (E); inserted (D), substituted “a judge ad hoc shall be assigned” for “he shall appoint a judge ad hoc” in (A); substituted “the matter shall be reassigned to another judge for trial of the case in accordance with the procedures contained in Code of Criminal Procedure Article 675” for “the judge ad hoc who tried the motion to recuse shall continue to act as judge ad hoc for the trial of the case”; in (C), deleted “or more” following “When a city court has two,” and substituted “tried by the other judge” for “tried by another judge.”

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Under Arts. 675 and 676 the trial of a motion to recuse and the trial of the case after a recusation should be by a judge, rather than a lawyer, whenever practicable, in order to avoid the problem set out in State ex rel. Fuqua v. Brame, 29 La.Ann. 816 (1877). In that case the trial judge was recused, and an attorney was appointed judge ad hoc. After the judge ad hoc tried some of the preliminary questions he refused to sit on the case, and the Supreme Court of Louisiana held that he could not be compelled to conduct the case. Appointment of a judge avoids the problem because a judge is under a duty to try the case unless there is valid reason which exempts him from his judicial duty.

(b) The provisions of this article follow C.C.P. Arts. 157 and 4844. After recusation of a city court judge of a court having a single judge, trial of the ease by a local lawyer precludes burdening the district court with city court cases.

(c) Although this chapter governs the appointment and powers of city court judges ad hoc in most cases, R.S. 13:1876(B), as amended by Act 110 of 1963, authorizes the governor to appoint an attorney to serve if there has been no appointment under this article. The compensation of the judge ad hoc whether appointed pursuant to this article or R.S. 13:1876(B), will be in conformity with the last paragraph of R.S. 13:1876(B).

(d) See Comment (f) under Art. 675 for a discussion of recusation procedures for judges of juvenile courts.

Art. 677. Supreme court appointment of judge ad hoc.

In a case in which the district judge is recused, even when a judge ad hoc has been appointed for the trial of the case under Article 676, the defendant or the district attorney may apply to the supreme court for the appointment of another district judge as judge ad hoc to try the case. If the supreme court deems it in the interest of justice, it shall make such appointment.

The order of the supreme court appointing a judge ad hoc shall be entered on its minutes. The clerk of the supreme court shall forward a certified copy of the order to the appointed judge ad hoc, and a certified copy to the clerk of the district court where the case is pending, for entry in its minutes.

COMMENTARY

Louisiana Official Revision Comments

1966. — This article authorizes a direct application to the supreme court when the substitute judge, appointed pursuant to Art. 676 is unsatisfactory, or even when it appears that such an appointee will be unsatisfactory. It implements the supreme court’s plenary authority, under Const., Art. VII,§12, to intercede under its supervisory authority and assign a substitute judge. Llano Del Rio Co. v. Anderson-Post Hardwood Lbr. Co., 79 F.Supp. 382 (W.D.La.1948). Although statutory reiteration of such authority is not essential, this article provides a valuable guide as to the method of invoking supreme court relief.

This article is taken, almost verbatim, from C.C.P. Art. 158. It is also in general conformity with a similar, but less clearly phrased, criminal procedure provision in former R.S. 15:303.1.

Art. 678. Recusation of judge ad hoc.

A judge ad hoc appointed to try a motion to recuse a judge, or appointed to try the case, may be recused on the grounds and in the manner provided in this Chapter for the recusation of judges.

COMMENTARY

Louisiana Official Revision Comments

1966. — This article is taken almost verbatim from C.C.P. Art. 161.

Art. 679. Recusation of an appellate judge and a supreme court justice.

A. When a written motion is filed to recuse a judge of a court of appeal, he may recuse himself or the motion shall be heard by the other judges on the panel to which the cause is assigned, or by all judges of the court, except the judge sought to be recused, sitting en banc.

B. When a judge of a court of appeal recuses himself or is recused, the court shall appoint another of its judges to act for the recused judge in the hearing and disposition of the case.

C. When a written motion is filed to recuse a justice of the supreme court, he may recuse himself or the motion shall be heard by the other justices of the court.

D. When a justice of the supreme court recuses himself, or is recused, the court may have the case argued before and disposed of by the other justices or appoint a judge of a district court or of a court of appeal to sit as a member of the court in the hearing and disposition of the case. (Acts 1997, No. 887, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — Neither this article nor its source provision states the time when the motion to recuse a justice of the supreme court must be filed. However, it is certain that the motion must be filed before the supreme court has rendered its decision. State v. Jefferson Parish School Board, 206 La. 317, 19 So.2d 153 (1943). The general limitation of Art. 674, that the motion for recusation shall be “filed prior to commencement of the trial,” does not apply to this special situation. A ground for recusation of a supreme court justice will sometimes become apparent, for the first time, during the hearing before that court.

CHAPTER 2. RECUSATION OF DISTRICT ATTORNEYS; DISTRICT ATTORNEY AD HOC.

Art. 680. Grounds for recusation of district attorney.

A district attorney shall be recused when he:

(1) Has a personal interest in the cause or grand jury proceeding which is in conflict with fair and impartial administration of justice;

(2) Is related to the party accused or to the party injured, or to the spouse of the accused or party injured, or to a party who is a focus of a grand jury investigation, to such an extent that it may appreciably influence him in the performance of the duties of his office; or

(3) Has been employed or consulted in the case as attorney for the defendant before his election or appointment as district attorney. (Amended by Acts 1980, No. 195, § 1, eff. July 8, 1980.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Arts. 8 and 934(6) provide that district attorney includes assistant district attorney except where the context clearly indicates otherwise. The recusation procedures clearly contemplate recusation of the district attorney himself and the appointment of a district attorney ad hoc by the judge. When an assistant district attorney becomes unavailable, for whatever cause, the district attorney appoints the substitute if one is needed. Recusation is a proceeding which is, by the nature of the procedures followed, not applicable to the assistant district attorney.

(b) The grounds of recusation follow Art. 310 of the 1928 Code of Criminal Procedure and conform with Louisiana jurisprudence.

Ground (1), “personal interest in the cause which is in conflict with fair and impartial administration of justice,” conforms with the jurisprudence, and is much clearer than Art. 310(3) of the 1928 Code which stated the ground as “personal interest adverse to that of the prosecution.” (Emphasis supplied.) A district attorney who is overzealous in the prosecution because he was employed to sue the defendant in a civil action is just as undesirable as one whose personal interests are adverse to the prosecution. Accord: Canon 5 of the Canons of Professional Ethics states: “The primary duty of a lawyer engaged in public prosecution is not to convict, but to see that justice is done.” See also, State v. Tate, 185 La. 1006, 171 So. 108 (1936).

Justice Rogers’ broad construction of the phrase “personal interest adverse to that of the prosecution,” in the Tate case, was questioned by Justice McCaleb and Hawthorne in State v. Marcotte, 229 La. 539, 86 So.2d 186 (1956), thus indicating the need for a clearer statutory statement.

Ground (2) permits a more flexible handling of relationship cases than was possible under the specific enumeration of prohibited relationships in Art. 310(1) of the 1928 Code of Criminal Procedure.

Ground (3) follows Art. 310(2) of the 1928 Code and makes no change in the law. State v. Henry, 200 La. 875, 9 So.2d 215 (1942), interpreted Art. 310(2) to mean that “confidential and privileged” information must have been disclosed by the defendant or by a party acting for him. State v. Brazile, 231 La. 90, 90 So.2d 789 (1956), held that prior consultation with an assistant district attorney, who did not participate in the case, was not a ground for recusing the district attorney. In the Brazile case the court stated that it was to be presumed that the second assistant, as a member of the bar in good standing, would respect the defendant’s confidence.
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CIVIL PROCEDURE

• Judicial Officers

•• Judges

••• Disqualifications & Recusals

•••• General Overview. — District attorney was not required to recuse himself from a criminal prosecution in which defendants were accused of theft for taking money from a bank in which the district attorney had a small interest and sat on the board of directors; district attorney fulfilled his obligation of disclosure, yet the defendants’ attorney chose not to file a pretrial motion for recusal. State v. Valdes, 547 So. 2d 9, 1989 La. App. LEXIS 1392 (June 29, 1989), writ denied by 552 So. 2d 379, 1989 La. LEXIS 2796 (La. 1989).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• Abuse of Public Office

•••• General Overview. — Motion to recuse a district attorney from prosecuting police jury officials for malfeasance in office was properly denied because the recusal was not justified under former La. Rev. Stat. Ann. § 15:310 (now La. Code Crim. Proc. Ann. art. 680), based on the officials’ membership in opposing political factions, and other factors. State v. Melerine, 236 LA. 881, 109 So. 2d 454, 1959 La. LEXIS 966 (Feb. 16, 1959).

• Pretrial Motions & Procedures

•• Disqualification & Recusal. — Prosecutor was not required to recuse himself from the case simply because he had subpoenaed information about the lien on defendants car to find out what might be gained from a forfeiture action, as a forfeiture action was a separate proceeding and defendant did not demonstrate how the prosecutor’s actions constituted a personal bias against defendant. State v. Ennis, 877 So. 2d 300, 2004 La. App. LEXIS 1777 (July 7, 2004), writ denied by 978 So. 2d 297, 2008 La. LEXIS 731 (La. 2008).

Denial of defendant’s motion to recuse was proper where there was no evidence pursuant to La. Code Crim. P. Ann. art. 680(1) that the district attorney was involved in defendant’s current case or that the district attorney’s decision to support another candidate affected the treatment of defendant’s case; thus, defendant failed to show that the district attorney or his office should be recused from the case. State v. Wainwright, 837 So. 2d 123, 2002 La. App. LEXIS 4229 (Dec. 30, 2002).

Where four student practitioners with a university law clinic, who had at different times represented the defendant before he retained private counsel, graduated from law school and accepted employment with the District Attorney’s Office, the defendant did not allege, nor was there any evidence, that any of the former student practitioners actually participated in or otherwise aided the prosecution; the defendant did not meet his burden to show by a preponderance of the evidence that the district attorney has a personal interest in conflict with the fair and impartial administration of justice. State v. Givens, 776 So. 2d 443, 2001 La. LEXIS 122 (Jan. 17, 2001).

Defendant, who was convicted of simple burglary, was not entitled to a recusal of the district attorney because he failed to produce any evidence that the district attorney, who was the victim’s cousin, was personally involved in the case or that he even discussed the case with the assistant who handled it; defendant’s criminal record provided a sufficient basis for the State’s refusal to enter into a plea bargain. State v. Cooper, 774 So. 2d 1040, 2000 La. App. LEXIS 2967 (Nov. 29, 2000).

Trial court properly denied defendant’s motion to recuse the District Attorney based upon an alleged relationship between the District Attorney and the victim; the District Attorney was hired to prospectively assist in jury selection in the victim’s unrelated personal injury actions, but the two actions were settled and the District Attorney did not perform any services or receive any compensation. State v. McBride, 776 So. 2d 546, 2000 La. App. LEXIS 2970 (Nov. 29, 2000), vacated by La. 01-0588, 2002 La. LEXIS 153 (La. Feb. 8, 2002).

Fact that the prosecutor had reacted angrily to a jury verdict was not sufficient basis for his disqualification under La. Code Crim. Proc. Ann. art. 680(1). State v. George, 768 So. 2d 748, 2000 La. App. LEXIS 2196 (Sept. 27, 2000), writ denied by La. 2000-2806, 796 So. 2d 674, 2001 La. LEXIS 2813 (La. Sept. 14, 2001).

Trial court erred in granting a motion to recuse the district attorney on the ground that his office engaged in misconduct in a murder trial because the granting of the motion was directly related to the assessment of punishment after the State was found in contempt and defendants did not carry their burden, pursuant to La. Code Crim. Proc. Ann. art. 680(1) of proving, by a preponderance of the evidence, that the office had a personal interest in conflict with the fair and impartial administration of justice. State v. Hooker, 763 So. 2d 738, 2000 La. App. LEXIS 1438 (May 17, 2000).

Where defendant showed only that four student practitioners who had worked on his case when he was represented by a law school clinic later went to work for the district attorney’s officer, his motion under La. Code Crim. Proc. Ann. art. 680 to disqualify the district attorney’s office was properly denied, because defendant failed to satisfy his burden of showing that the district attorney had a personal interest that was in conflict with the fair and impartial administration of justice. State v. Givens, 750 So. 2d 242, 1999 La. App. LEXIS 3526 (Dec. 8, 1999), affirmed in part and remanded in part by La. 99-3518, 776 So. 2d 443, 2001 La. LEXIS 122, 88 A.L.R.5th 707 (La. Jan. 17, 2001).

Trial court erred in granting defendant’s motion to recuse a district attorney under La. Code Crim. Proc. Ann. art. 680 after the State admitted that the victim was on retainer as an attorney for the district attorney’s office; defendant failed to show that the district attorney had any type of personal relationship with the victim, or had a personal interest in the outcome of the prosecution which would have threatened the fair and impartial administration of justice. State ex rel. T.F., 732 So. 2d 125, 1999 La. App. LEXIS 1116 (Apr. 1, 1999).

Trial court erred in recusing district attorney in the prosecution of defendant as a four-time DWI offender where the district attorney had briefly represented defendant concerning the first two charges; the trial court erred in its application of La. Code Crim. Proc. Ann. art. 680(3) by interpreting the language “the case” to include prior DWI convictions used for predicate offenses necessary to charge the defendant as a four-time offender; to show that the district attorney should be recused, the defendant had to prove that his representation had involved matters that were substantially related to the charge currently against him. State v. Gardner, 649 So. 2d 519, 1994 La. App. LEXIS 3004 (Nov. 2, 1994), reversed by, reinstated by La. 94-2954, 651 So. 2d 282, 1995 La. LEXIS 851 (La. Mar. 24, 1995).

Defendant’s motion to recuse the district attorney was properly denied where the district attorney was not a witness to any beatings or interrogations, and the district attorney’s relationship to the victim was generally professional. State v. Bender, 598 So. 2d 629, 1992 La. App. LEXIS 1104 (Apr. 16, 1992), writ of certiorari denied by 605 So. 2d 1125, 1992 La. LEXIS 3067 (La. 1992).

Although one of defendant’s original attorneys became an assistant district attorney in another parish, he played no part in defendant’s prosecution and no confidential communications were revealed, so recusal of the prosecuting district attorney was not required by La. Code Crim. Proc. Ann. art. 680. State v. Daughtery, 563 So. 2d 1171, 1990 La. App. LEXIS 1531 (May 30, 1990), writ of certiorari denied by 569 So. 2d 980, 1990 La. LEXIS 2772 (La. 1990).

Entire district attorney’s office did not have to be recused because a victim’s son was a part-time district attorney where the son did not participate in the prosecution of defendant for armed robbery, and a district attorney’s pursuit of a second trial after a hung trial did not amount to a showing of a personal interest that threatened the fair administration of justice. State v. West, 561 So. 2d 808, 1990 La. App. LEXIS 1166 (May 9, 1990), writ of certiorari denied by 566 So. 2d 983, 1990 La. LEXIS 1892 (La. 1990).

In an action where due, to a change in jobs, defendant’s appointed counsel later acted as the district attorney at defendant’s plea bargain, there was no conflict of interest because defendant made a knowing and intelligent waiver of his right to request recusal. State v. Chavez, 540 So. 2d 992, 1989 La. App. LEXIS 282 (Feb. 22, 1989).

Meaning of the term district attorney, when used in provisions about prosecutorial recusation under La. Code Crim. Proc. Ann. art. 680, does not include an assistant district attorney. State v. Loera, 530 So. 2d 1271, 1988 La. App. LEXIS 1758 (Aug. 17, 1988), writ of certiorari denied by 536 So. 2d 1252, 1989 La. LEXIS 147 (La. 1989), writ of certiorari denied by 536 So. 2d 1252, 1989 La. LEXIS 148 (La. 1989).

Where an assistant district attorneys had co-signed a $ 200 bank note for a murder victim, La. Code Crim. Proc. Ann. art. 680(1) did not require the trial court to recuse the district attorney’s office because the fact that the assistant district attorney paid the note did not establish that he had a personal interest which was in conflict with fair justice and impartiality. State v. Gray, 526 So. 2d 1268, 1988 La. App. LEXIS 505 (Apr. 8, 1988), writ of certiorari denied by 531 So. 2d 468, 1988 La. LEXIS 2008 (La. 1988).

That an assistant prosecutor had previously represented a defendant in a bankruptcy proceeding was not grounds for the prosecutor’s recusal and the defendant suffered no prejudice in the denial of his motion to recuse the prosecutor. State v. Allen, 526 So. 2d 1198, 1988 La. App. LEXIS 541 (Apr. 6, 1988), reversed by 539 So. 2d 1232, 1989 La. LEXIS 681 (La. 1989).

Motion to withdraw guilty plea, based on the discovery that a relative of the victim was employed by the district attorney’s office, was properly denied under La. Code Crim. Proc. Ann. art. 559 where the relationship was not hidden and would not have served as the basis for recusal under La. Code Civ. Proc. Ann. art. 680. State v. Thornton, 521 So. 2d 598, 1988 La. App. LEXIS 607 (Feb. 23, 1988), writ of certiorari denied by 530 So. 2d 85, 1988 La. LEXIS 1722 (La. 1988).

Under La. Code Crim. Proc. Ann. art. 680 et seq., a district attorney can only be recused after defendant files a written motion and a contradictory hearing is held; in such action the defendant bears the burden of showing by a preponderance of the evidence that the district attorney has a personal interest in conflict with the fair and impartial administration of justice. State v. Deboue, 496 So. 2d 394, 1986 La. App. LEXIS 7734 (Oct. 9, 1986), writ of certiorari denied by 501 So. 2d 229, 1987 La. LEXIS 8478 (La. 1987).

Defendant did not carry his burden under La. Code Crim. Proc. Ann. art. 680 in order to demonstrate that the trial court’s ruling on a motion to recuse the district attorney was incorrect; defendant alleged a web of relationships between the district attorney, a judge to whom defendant’s victims were allegedly related, and the law firm of a first assistant district attorney that had allegedly represented the victims, but defendant’s allegations were either unsubstaniated or simply did not warrant recusal. State v. Glass, 455 So. 2d 659, 1984 La. LEXIS 8993 (May 14, 1984), writ of certiorari denied by 471 U.S. 1080, 105 S. Ct. 2159, 85 L. Ed. 2d 514, 1985 U.S. LEXIS 1731 (1985).

Where defendant failed to prove the district attorney’s personal interest in his case or any animosity that would prevent a fair and impartial trial, a motion to recuse was properly denied per La. Code Crim. Proc. Ann. art. 680(1). State v. Marcal, 388 So. 2d 656, 1980 La. LEXIS 8463 (June 23, 1980).

Where defendant was charged with theft of school board property, the facts that the district attorney was also the statutory counsel for the school board, the victim of the offense, and that his office had given legal advice to the board relative to defendant’s continued employment, were not grounds for recusal under La. Code Crim. Proc. Ann. art. 680(1). State v. Thompson, 353 So. 2d 235, 1977 La. LEXIS 6770 (Dec. 19, 1977).

Where evidence showed that trial judge owned bank stock, but not in the bank that defendants were charged with robbing, and the district attorney formerly represented the bank and currently represented other banks, the defendants failed to demonstrate a cause for the recusal of the judge under La. Code Crim. Proc. Ann. art. 671, or of the district attorney under La. Code Crim. Proc. Ann. art. 680. State v. Monk, 315 So. 2d 727, 1975 La. LEXIS 4871 (June 23, 1975).

The contention of a defendant convicted of armed robbery, that the trial court erred in denying his motion to recuse the district attorney (DA) because the State’s key witness, an alleged participant in the crime for which defendant was charged, was represented by a member of the DA’s firm prior to when the DA took office, was without merit; the court ruled that recusal was not required under La. Code Crim. Proc. Ann. art. 680 because neither the DA or any of his assistants ever represented the defendant and because the DA was not shown to have an interest in the cause as to require recusal. State v. Pearson, 296 So. 2d 316, 1974 La. LEXIS 3626 (June 10, 1974).

Defendant was not entitled to a new trial or reversal of his conviction on the ground that the assistant district attorney who prosecuted the action represented defendant at his preliminary examination but failed to recuse himself; defendant, who confessed his involvement in the crime to police long before the assistant district attorney became involved in the case, did not establish that he was prejudiced. State v. Woods, 283 So. 2d 753, 1973 La. LEXIS 6340 (Sept. 24, 1973).

Defendant showed by a preponderance of evidence that the district attorney was biased where the district attorney publicly stated that defendant’s actions in a mayoral race were criminal. State v. Snyder, 256 LA. 601, 237 So. 2d 392, 1970 La. LEXIS 3706 (June 8, 1970).

Trial judge did not err in denying defendants’ motion for recusal of the district attorney because the allegations, including that defendants as members of a police jury voted to reduce the salaries of attorneys for the police jury who were employed by the district attorney’s former law firm, did not establish grounds for recusal under former La. Rev. Stat. Ann. § 15:310 (now La. Code Crim. Proc. Ann. art. 680). State v. Melerine, 236 LA. 929, 109 So. 2d 471, 1959 La. LEXIS 967 (Feb. 16, 1959).

Defendant was not entitled to require recusal of the district attorney and his assistants where the second district attorney had served as defense counsel in defendant’s first trial before his appointment as an assistant district attorney; former La. Rev. Stat. Ann. § 15:310 (now La. Code Crim. Proc. Ann. art. 680) only requires the district attorney to recuse himself if he himself was employed or consulted as attorney for defendant prior to his appointment as district attorney. State v. Brazile, 231 LA. 90, 90 So. 2d 789, 1956 La. LEXIS 1500 (Nov. 5, 1956).

• Guilty Pleas

•• Changes & Withdrawals. — Motion to withdraw guilty plea, based on the discovery that a relative of the victim was employed by the district attorney’s office, was properly denied under La. Code Crim. Proc. Ann. art. 559 where the relationship was not hidden and would not have served as the basis for recusal under La. Code Civ. Proc. Ann. art. 680. State v. Thornton, 521 So. 2d 598, 1988 La. App. LEXIS 607 (Feb. 23, 1988), writ of certiorari denied by 530 So. 2d 85, 1988 La. LEXIS 1722 (La. 1988).

• Counsel

•• Prosecutors. — Where four student practitioners with a university law clinic, who had at different times represented the defendant before he retained private counsel, graduated from law school and accepted employment with the District Attorney’s Office, the defendant did not allege, nor was there any evidence, that any of the former student practitioners actually participated in or otherwise aided the prosecution; the defendant did not meet his burden to show by a preponderance of the evidence that the district attorney has a personal interest in conflict with the fair and impartial administration of justice. State v. Givens, 776 So. 2d 443, 2001 La. LEXIS 122 (Jan. 17, 2001).

•• Substitution & Withdrawal. — Trial court correctly determined that defendant did not satisfy his burden to show that the district attorney had a personal interest in conflict with the fair and impartial administration of justice where, though his father was employed as an investigator with the DA’s office at the time of the relevant proceedings, all of his assignments related to Juvenile Court and he had never worked in the Felony Division and never worked on any case involving his son or a co-defendant or his son relative to the case at bar. State v. MacCracken, 845 So. 2d 1104, 2003 La. App. LEXIS 1215 (Apr. 29, 2003), writ denied by La. 2003-1474, 860 So. 2d 1150, 2003 La. LEXIS 3625 (La. Dec. 12, 2003).

• Trials

•• Burdens of Proof

••• Defense. — Trial court erred in granting a motion to recuse the district attorney on the ground that his office engaged in misconduct in a murder trial because the granting of the motion was directly related to the assessment of punishment after the State was found in contempt and defendants did not carry their burden, pursuant to La. Code Crim. Proc. Ann. art. 680(1) of proving, by a preponderance of the evidence, that the office had a personal interest in conflict with the fair and impartial administration of justice. State v. Hooker, 763 So. 2d 738, 2000 La. App. LEXIS 1438 (May 17, 2000).

• Postconviction Proceedings

•• Motions for New Trial. — Defendant was not entitled to a new trial or reversal of his conviction on the ground that the assistant district attorney who prosecuted the action represented defendant at his preliminary examination but failed to recuse himself; defendant, who confessed his involvement in the crime to police long before the assistant district attorney became involved in the case, did not establish that he was prejudiced. State v. Woods, 283 So. 2d 753, 1973 La. LEXIS 6340 (Sept. 24, 1973).


LEGAL ETHICS

• Client Relations

•• Conflicts of Interest. — Although one of defendant’s original attorneys became an assistant district attorney in another parish, he played no part in defendant’s prosecution and no confidential communications were revealed, so recusal of the prosecuting district attorney was not required by La. Code Crim. Proc. Ann. art. 680. State v. Daughtery, 563 So. 2d 1171, 1990 La. App. LEXIS 1531 (May 30, 1990), writ of certiorari denied by 569 So. 2d 980, 1990 La. LEXIS 2772 (La. 1990).

Prosecutor who convicted defendant of robbery after serving as his defense counsel in a prior criminal proceeding may have had an ethical conflict of interest under La. Code Crim. Proc. Ann. arts. 680 and 681; however, since defendant failed to file a motion to recuse the prosecutor, defendant was required to raise the issue in a petition for post-conviction relief rather than on direct appeal. State v. Sylvas, 558 So. 2d 1192, 1990 La. App. LEXIS 328 (Feb. 21, 1990).

• Prosecutorial Conduct. — Even without a showing of actual prejudice, defendant’s sentence had to be set aside because the assistant district attorney who represented the State at the sentencing hearing had previously represented defendant at the criminal trial. State v. Devereaux, 537 So. 2d 804, 1989 La. App. LEXIS 68 (Jan. 18, 1989).

Motion to recuse a district attorney from prosecuting police jury officials for malfeasance in office was properly denied because the recusal was not justified under former La. Rev. Stat. Ann. § 15:310 (now La. Code Crim. Proc. Ann. art. 680), based on the officials’ membership in opposing political factions, and other factors. State v. Melerine, 236 LA. 881, 109 So. 2d 454, 1959 La. LEXIS 966 (Feb. 16, 1959).

Trial judge did not err in denying defendants’ motion for recusal of the district attorney because the allegations, including that defendants as members of a police jury voted to reduce the salaries of attorneys for the police jury who were employed by the district attorney’s former law firm, did not establish grounds for recusal under former La. Rev. Stat. Ann. § 15:310 (now La. Code Crim. Proc. Ann. art. 680). State v. Melerine, 236 LA. 929, 109 So. 2d 471, 1959 La. LEXIS 967 (Feb. 16, 1959).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — C.Cr.P. Arts. 65 & 680, OPINION No. 78-1450, La. Atty. Gen. Op. No. 1978-1450; 1979 La. AG LEXIS 111.

La. Const. 1974 Art. V subsec 26; La. Const. 1974 Art. V subsec. 27; R.S. 26:88; R.S. 26:191; R.S. 16:1; R.S. 15:703; R.S. 33:1435; Cr.P Art. 213; C.Cr.P. Arts. 61 et seq and C.Cr.P. Arts. 680 et seq., OPINION No. 82-747, La. Atty. Gen. Op. No. 1982-747; 1982 La. AG LEXIS 324.

C.Cr.P. Arts. 680 & 682, OPINION No. 83-409, La. Atty. Gen. Op. No. 1983-409; 1983 La. AG LEXIS 564.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Professional Responsibility. 50 La. L. Rev. 335 (November, 1989).

Article: The Power of the Attorney General to Supercede a District Attorney: Substance, Procedure & Ethics. 51 La. L. Rev. 733 (March, 1991).

Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

Art. 681. Procedure for recusation of district attorney.

A district attorney may recuse himself, whether a motion for his recusation has been filed or not, in any case in which a ground for recusation exists. A motion to recuse the district attorney shall be in writing and shall set forth the grounds therefor. The motion shall be filed in accordance with Article 521, and shall be tried in a contradictory hearing. If a ground for recusation is established the judge shall recuse the district attorney. (Amended by Acts 1978, No. 735, § 2.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The authority of a district attorney to recuse himself even in the absence of a motion, conforms with Louisiana jurisprudence. State v. Boasberg, 124 La. 289, 50 So. 162 (1909); State v. Bryan, 175 La. 422, 143 So. 362 (1932); State v. Bussa, 176 La. 87, 145 So. 276 (1933); State v. Melerine, 236 La. 881, 109 So.2d 454 (1959). It is similar to the provision for self-recusation of the trial judge in Art. 672.

(b) This article does not specify who may file the motion to recuse the district attorney. The motion is usually filed by the defendant; however, the article is broad enough to permit the injured party to file the motion in an appropriate case.

(c) The procedure for a motion to recuse the district attorney and the hearing thereon are in general conformity with similar procedures for recusation of a trial judge. Arts. 674 and 675. The requirement that the motion must be filed prior to commencement of the trial was indicated in State v. Broussard, 217 La. 90, 46 So.2d 48 (1950), under the sketchy 1928 Code of Criminal Procedure rules.
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CIVIL PROCEDURE

• Judicial Officers

•• Judges

••• Disqualifications & Recusals

•••• General Overview. — District attorney was not required to recuse himself from a criminal prosecution in which defendants were accused of theft for taking money from a bank in which the district attorney had a small interest and sat on the board of directors; district attorney fulfilled his obligation of disclosure, yet the defendants’ attorney chose not to file a pretrial motion for recusal. State v. Valdes, 547 So. 2d 9, 1989 La. App. LEXIS 1392 (June 29, 1989), writ denied by 552 So. 2d 379, 1989 La. LEXIS 2796 (La. 1989).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — C.Cr.P. Arts. 680 & 682, OPINION No. 83-409, La. Atty. Gen. Op. No. 1983-409; 1983 La. AG LEXIS 564.

Art. 682. Appointment of substitute for a recused district attorney.

When a district attorney is recused, or recuses himself, the trial judge shall either appoint an attorney at law, who has the qualifications of a district attorney and is not an assistant to the recused district attorney, to act in the place of the district attorney in the case, or shall notify the attorney general in writing of the recusation. In the latter instance, it shall be the duty of the attorney general to appoint a member of his staff or a district attorney of another district to act in the place of the recused district attorney. The substitute appointed for the recused district attorney shall have all powers of the recused district attorney with reference to the case. (Amended by Acts 1972, No. 652, § 1; Acts 2009, No. 271, § 1, eff. Aug. 15, 2009.)

2009 Amendments. — The 2009 amendment by No. 271 deleted “of that district” following “attorney at law” in the first sentence.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The first paragraph of this article is a stylistic revision of Art. 311 of the 1928 Code of Criminal Procedure, arid does not change the law. The second paragraph, like Art. 302 of the 1928 Code, limits the authority of the substitute district attorney to prosecution of the single case.

(b) Authority for the appointment of a substitute district attorney when the regular district attorney is absent or disabled is separately provided in Art. 683.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Expenses of D.A. ad hoc in criminal prosecution to be paid by Parish Treasurer., OPINION NUMBER 78-170, La. Atty. Gen. Op. No. 1978-170; 1978 La. AG LEXIS 974.

C.Cr.P. Arts. 680 & 682, OPINION No. 83-409, La. Atty. Gen. Op. No. 1983-409; 1983 La. AG LEXIS 564.

The fact that an attorney represents clients charged with criminal offenses does not automatically preclude him from accepting an appointment under C.Cr.P. Art. 682. C.Cr.P. Art 682; Art. 5 § 26(c) La. Const. 1984, OPINION No. 88-369, La. Atty. Gen. Op. No. 1988-369; 1988 La. AG LEXIS 224.

C.Cr.P. Art. 682; C.Cr.P. Art. 683.1 It is permissible to pay a private attorney appointed pursuant to Article 682. The fees of that private attorney are part of the cost of prosecution under Article 683.1 and must be paid from the parish in which the proceedings take place. The decision as to reasonableness of fees should be made by the appointing court, considering such factors as the type of charge, and the number of hours such a charge would reasonably require., Opinion 03-0172, 2003 La. AG LEXIS 328.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: The Power of the Attorney General to Supercede a District Attorney: Substance, Procedure & Ethics. 51 La. L. Rev. 733 (March, 1991).

Art. 683. Disability or absence of district attorney.

When a district attorney is unable to perform his duties for any cause, other than recusation, death, or resignation or removal from office, an assistant district attorney shall act in his place. When the district attorney still holds office and there is no assistant district attorney, the trial judge shall appoint an attorney at law of that district, having the qualifications of a district attorney, to act in his place during his disability or absence. If the trial judge is unable to make the appointment, he shall certify the fact in writing to the attorney general, who shall appoint a district attorney of another district to act in place of the regular district attorney. The temporary district attorney shall have all powers of the district attorney during the time of his disability or absence.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article provides the procedure to be followed when the district attorney is temporarily absent or incapacitated. In general, it follows Art. 311 of the 1928 Code of Criminal Procedure and conforms with the provision for appointment of substitute district attorneys in R.S. 16:9. Appointment of a substitute upon recusation of the district attorney is governed by Art. 682. Appointment of a substitute district attorney in case of death, resignation, or removal from office is governed by Const. Art. VII,§69.

(b) The first sentence clearly states the authority of an assistant district attorney to carry on when the regular district attorney is temporarily absent or disabled. Specific appointment of a substitute district attorney is necessary, however, when there is no assistant to take over the duties of the disabled or absent district attorney. In this situation this article conforms with the source provision, former R.S. 15:311, and with corresponding Art. 682, which governs the appointment of a substitute in recusation cases.

(c) The judge’s power of appointment does not conflict with the attorney general’s constitutional supervisory authority over all district attorneys throughout the state. Const. Art. VII,§56. State v. Bass, 12 La.Ann. 862 (1857), and State v. Boudreaux, 14 La.Ann. 88 (1859), held constitutional a provision authorizing the trial judge to appoint a district attorney pro tempore when the district attorney did not attend.

Art. 683.1. Costs of prosecution and investigation.

A. Whenever the district attorney of the parish of original jurisdiction and venue is recused or requests another district attorney or the attorney general to undertake a prosecution or an investigation reasonably related to a possible prosecution and such other district attorney or the attorney general actually undertakes same, the costs of such prosecution and investigation shall be borne by the parish of original jurisdiction and venue, which shall reimburse such other district attorney or the attorney general therefor.

B. For the purposes of this Article, “costs of prosecution and investigation” include not only unreimbursed court costs but also the actual costs of travel, including mileage or transportation costs, lodging, and meals, all in accord with the travel regulations of the Division of Administration; the actual costs of experts and expert witnesses, their actual costs of travel, including mileage or transportation costs, lodging, and meals; laboratory fees, and all other actual costs of performing the prosecution and investigation. (Acts 1986, No. 895, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — C.Cr.P. Art. 682; C.Cr.P. Art. 683.1 It is permissible to pay a private attorney appointed pursuant to Article 682. The fees of that private attorney are part of the cost of prosecution under Article 683.1 and must be paid from the parish in which the proceedings take place. The decision as to reasonableness of fees should be made by the appointing court, considering such factors as the type of charge, and the number of hours such a charge would reasonably require., Opinion 03-0172, 2003 La. AG LEXIS 328.

CHAPTER 3. REVIEW OF RECUSATION RULING.

Art. 684. Review of recusation ruling.

If a judge or a district attorney is recused over the objection of the state, or if an application by the state for recusation of a judge is denied, the state may apply for a review of the ruling by supervisory writs. The defendant may not appeal prior to sentence from a ruling recusing or refusing to recuse the judge or the district attorney.

COMMENTARY

Louisiana Official Revision Comments

1966. — This article is in general conformity with Arts. 312 and 313 of the 1928 Code of Criminal Procedure.

(a) The state, which has no appeal after a verdict of acquittal, is given an immediate review of an adverse ruling. The state is limited, however, to its basic constitutional right to apply for supervisory writs. This eliminates the possibility of long delays, with incarceration of a defendant who can not make bail between the time an appeal is granted and the time the recusation issue is determined by the supreme court. Although an application for writs does not automatically stay proceedings (Supreme Court Rule XII,§2), trial judges normally stay the proceedings for a reasonable time until the writs have been granted or denied. This is done because if the proceedings are not stayed and writs are granted, the proceedings that take place after the notice of intention to apply for writs is filed may be subject to a declaration of nullity by the supreme court.

(b) The defendant is denied a right of immediate appeal from an adverse recusation ruling. In order to appeal he must follow the normal procedure of reserving a bill of exceptions, which will ultimately serve as a basis for appellate review after conviction and sentence. Unless a timely bill of exceptions is reserved to the adverse recusation ruling, the defendant is deemed to have waived his objection. State v. Broussard, 217 La. 90, 46 So.2d 48 (1950).

This provision follows Art. 312 of the 1928 Code of Criminal Procedure, except that the provision which purported to deny review by supervisory writs before sentence, was deleted. An attempted legislative restriction upon the use of supervisory writs was held unconstitutional in State v. Doucet, 199 La. 276, 5 So.2d 894 (1942). The court said: “It is clear that this Court has plenary power under Sections 2 and 10 of Article VII of the Constitution of 1921, granting it supervisory jurisdiction over all inferior courts and that these constitutional provisions must prevail over any provisions in a legislative act that conflict therewith.” Id. at 282, 5 So.2d at 896.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: The Power of the Attorney General to Supercede a District Attorney: Substance, Procedure & Ethics. 51 La. L. Rev. 733 (March, 1991).

 

TITLE 23. DISMISSAL OF PROSECUTION

Article

691. Dismissal of prosecution by district attorney.

692. Dismissal of indictment after conviction.

693. Effect of dismissal.

Art. 691. Dismissal of prosecution by district attorney.

The district attorney has the power, in his discretion, to dismiss an indictment or a count in an indictment, and in order to exercise that power it is not necessary that he obtain consent of the court. The dismissal may be made orally by the district attorney in open court, or by a written statement of the dismissal signed by the district attorney and filed with the clerk of court. The clerk of court shall cause the dismissal to be entered on the minutes of the court. (Amended by Acts 1968, No. 142, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article continues from the source provision the discretionary power of the district attorney to dismiss prosecutions on his own motion, without obtaining the consent of the court. A clear statement as to the breadth of that power is found in State v. Brackin, 113 La. 879, 882, 37 So. 863, 864 (1905): “. . . before the jury is impaneled the matter is entirely under the control of the prosecuting officer, and after the jury has been impaneled, and before verdict, his authority to enter a nolle prosequi is subject only to the right of the defendant to insist upon a trial,” citing, State v. Bugg, 6 Rob. 63 (La.1843); Farrar v. Steele, 31 La.Ann. 640 (1879); State ex rel. Bier v. Moise, 48 La. Ann. 144, 18 So. 956 (1896); State v. Frazier, 52 La.Ann. 1305, 27 So. 799 (1900). See, also, State v. Kavanaugh, 203 La. 1, 13 So.2d 366 (1943).

Although the Commentary to Art. 295 of the A.L.I. Code of Criminal Procedure indicates that a majority of states do not allow the district attorney complete freedom in dismissing indictments, Orfield acknowledges that there are a number of rather convincing arguments for not interfering with the prosecutor’s discretion. Orfield, Criminal Procedure from Arrest to Appeal 342 (1947). See also, Comment, 50 Yale L.J. 107, 110 (1940); Puttkammer, Administration of Criminal Law 191 (1953).

(b) The requirement that the dismissal be entered on the minutes of the court is adapted from Sec. 295 of the A.L.I. Code of Criminal Procedure. A number of states have the public record requirement. It serves as an indirect check on the district attorney’s power of dismissal.
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GOVERNMENTS

• State & Territorial Governments

•• Employees & Officials

CRIMINAL LAW & PROCEDURE

• Accusatory Instruments

•• Dismissal

••• General Overview. — District attorney had the discretion to dismiss a charge of attempted second degree murder against defendant, and thereafter reinstate it, pursuant to La. Code Crim. Proc. Ann. arts. 61, 62, and 691, and where the two-year period of La. Code Crim. Proc. Ann. arts. 578 and 579 from the time of filing the bill of information to the time of trial had not expired, including calculations for continuances requested by the state and failed appearances by defendant, the matter was not violative of defendant’s rights and there was no justification for granting his motion to quash. State v. Carter, 839 So. 2d 390, 2003 La. App. LEXIS 152 (Jan. 29, 2003).

District attorney did not enter a written statement of dismissal of a bill of information pursuant to La. Code Crim. Proc. Ann. art. 691 where he threatened to nolle prosequi if a recess was not granted, and the district attorney did not go forward with the threat when the trial court allowed a witness sufficient time to arrive. State v. Jackson, 598 So. 2d 608, 1992 La. App. LEXIS 1117 (Apr. 14, 1992).

•• Indictments

••• General Overview. — Trial court’s granting of defendant’s motion to quash was improper where defendant’s speedy trial right was not violated; under La. Code Crim. Proc. Ann. art. 691, the state had the right to dismiss an indictment without the consent of the court, and under La. Code Crim. Proc. Ann. art. 576, the state could reinstitute the charges within six months of dismissal. State v. Keller, 859 So. 2d 743, 2003 La. App. LEXIS 2863 (Oct. 1, 2003).

• Preliminary Proceedings

•• Withdrawal of Charges

••• General Overview. — District attorney has the discretionary power to dismiss prosecutions on his own motion, without obtaining the consent of the court, at any time before the jury is impaneled. State v. Diaz, 582 So. 2d 193, 1991 La. LEXIS 1891 (June 28, 1991).

Under La. Code Crim. Proc. Ann. art. 691, the State had the power and discretion to nolle prosequi the trespassing charges against defendants on the morning of trial without leave of the district court; hence, on appeal the court reversed the ruling granting defendants’ motion to dismiss the trespass charges for failure to prosecute and recognized the nolle prosequi as a valid discharge of the bills of information according to law. State v. Franton, 319 So. 2d 405, 1975 La. LEXIS 4641 (Oct. 1, 1975).

• Pretrial Motions & Procedures

•• Dismissal. — Where it was within the state’s discretion to dismiss the bill of information against defendant under La. Code Crim. Proc. Ann. art. 691, error did not result when the state sought to file a second bill of information against defendant for the same offense within six months of dismissal of the first bill of information. State v. Oltmann, 551 So. 2d 1, 1989 La. App. LEXIS 1560 (Sept. 14, 1989).

•• Speedy Trial

••• Statutory Right. — District attorney had the discretion to dismiss a charge of attempted second degree murder against defendant, and thereafter reinstate it, pursuant to La. Code Crim. Proc. Ann. arts. 61, 62, and 691, and where the two-year period of La. Code Crim. Proc. Ann. arts. 578 and 579 from the time of filing the bill of information to the time of trial had not expired, including calculations for continuances requested by the state and failed appearances by defendant, the matter was not violative of defendant’s rights and there was no justification for granting his motion to quash. State v. Carter, 839 So. 2d 390, 2003 La. App. LEXIS 152 (Jan. 29, 2003).

• Double Jeopardy

•• Attachment Jeopardy. — Pursuant to La. Code Crim. Proc. Ann. arts. 691 and 693, defendant’s motion to quash the indictment was erroneously granted because the charges were filed in the municipal court and subsequently nolle prosequied before jeopardy attached; thataction by the city attorney constituted a valid disposition of the case before that court but did not bar further prosecution. State v. Norwood, 351 So. 2d 122, 1977 La. LEXIS 6087 (Oct. 10, 1977).

• Guilty Pleas

•• General Overview. — Trial judge does not have the authority to enter into an ex parte plea agreement with a defendant, or to enforce its terms; a district attorney is the only official with the authority to engage in a plea bargain on behalf of the State. State v. Perrilloux, 762 So. 2d 198, 2000 La. App. LEXIS 1165 (May 17, 2000).

•• Breach of Plea Agreements. — District attorney did not need the trial court’s permission to enter into a plea agreement with defendant and to accept defendant’s plea of guilty to a lesser offense than that charged in the indictment; accordingly, the agreement had to be upheld. State v. Hingle, 242 LA. 844, 139 So. 2d 205, 1962 La. LEXIS 493 (Mar. 26, 1962).

• Trials

•• Defendant’s Rights

••• Right to Speedy Trial. — Prosecutor had the authority under La. Code Crim. Proc. Ann. art. 691 to dismiss his prosecution of defendant and reinstitute the charges where there was no prejudice to defendant, and where defendant could not show that his right to a speedy trial was violated. State v. Henderson, 775 So. 2d 1138, 2000 La. App. LEXIS 3378 (Dec. 13, 2000).

GOVERNMENTS

• State & Territorial Governments

•• Employees & Officials. — Mother failed to state a cause of action against the district attorney for failing to prosecute her ex- husband for the kidnapping of her son because the district attorney had the discretion to either bring a charge or to dismiss a charge. Hall v. New Orleans, 385 So. 2d 1253, 1980 La. App. LEXIS 4186 (June 3, 1980), writ of certiorari denied by 393 So. 2d 739, 1980 La. LEXIS 8932 (La. 1980).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Act 936; C.Cr.P. Art. 691, 693; RS. 44:9., OPINION No. 82-400, La. Atty. Gen. Op. No. 1982-400; 1982 La. AG LEXIS 571.

Section 11.01 of the City Parish Plan of Government unconstitutionally deprives the municipal prosecuting authority of its absolute right to nolle prosequi a criminal charge., OPINION No. 84-1008, La. Atty. Gen. Op. No. 1984-1008; 1985 La. AG LEXIS 757.

Once a criminal prosecution is commenced in a city court with jurisdiction, the case may not be transferred to a district court with concurrent jurisdiction; however, subject to certain restrictions, a district court nonetheless hear the case, either in capacity as an appellate court, or upon the proper filin of a noe prosemi., Opinion No. 95-078, La. Atty. Gen. Op. No. 1995-078; 1995 La. AG LEXIS 64.

Alexandria City Marshal is without authority to amend or dismiss traffic citations because all such citations shall be disposed of only by trial or acceptance of a plea in open court. Further, it may be malfeasance for a public official to dispose of traffic citations in an unlawful manner., Opinion No. 98-426, La. Atty. Gen. Op. No. 1998-426; 1998 La. AG LEXIS 502.

Discusses several issues pertaining to the authority of an elected chief of police in a Lawrason Act municipality., Opinion 02-0026, La. Atty. Gen. Op. No. 2002-0026; 2002 La. AG LEXIS 79.

The power or authority to dismiss citations in a Mayor’s Court rests primarily in the discretion of the prosecutor. Second to that authority, the magistrate is given authority to dismiss only if a legal defect exists in the proceedings. Once a mayor designates a magistrate to preside, the mayor no longer has powers of the dismissal of citations., Opinion No. 02-0068, La. Atty. Gen. Op. No. 2002-0068; 2002 La. AG LEXIS 151.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Trial Procedure. 44 La. L. Rev. 301 (November, 1983).

Article: Criminal Procedure. 47 La. L. Rev. 267 (November, 1986).

Article: Local Government Law. 51 La. L. Rev. 261 (November, 1990).

Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

Note: Criminal Procedure—Directed Verdict of Acquittal. 44 Tul. L. Rev. 594 (April, 1970).

Art. 692. Dismissal of indictment after conviction.

After conviction, the district attorney is authorized to dismiss an indictment or count thereof only:

(1) When a new trial has been granted.

(2) When a motion in arrest of judgment has been sustained. (Acts 1983, No. 588, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Clause (1), in conformity with the source provision authorizes dismissal of the charge when a new trial has been ordered or a motion in arrest sustained. When a new trial is ordered the case is to be tried anew (Art. 857), and the general rules of Art. 693 will apply as to the effect of the dismissal. The dismissal must be done before the first witness is sworn at the new trial. Also the appropriate time limitation must not have run. See Art. 582. Prior to the 1928 Code, the district attorney’s power to dismiss the original indictment and prosecute under another indictment, when a new trial had been granted, was expressly recognized in State v. Hornsby, 8 Rob. 583 (La.1845).

(b) Clause (2) is new. It provides similar authority to dismiss the prosecution when there is to be a trial de novo under Const. Art. VII,§36. A trial de novo has been defined as “a trial anew, from the beginning, in the appellate tribunal, according to the usual or prescribed mode of procedure in other cases, involving similar questions, whether of law or fact.” City of Minden v. Harris, 196 La. 1021, 1023, 200 So. 449 (1941). The scope of the trial de novo is subject to certain limitations; for example, the sentence imposed by the city court cannot be increased, State v. Debose, 235 La. 875, 106 So.2d 294 (1958), discussed in The Work of the Louisiana Supreme Court for the 1958-1959 Term—Criminal Law and Procedure, 20 La. L. Rev. 315, 334 (1960); and only evidence presented at the city court may be presented at the district court trial. Const. Art. VII,§36, as amended in 1958. The same considerations which support the district attorney’s authority to dismiss grand jury indictments which are not supported by sufficient proof, would justify his authority to dismiss unfounded city court convictions which would not stand upon a retrial in the district court.

(c) Clauses (2) and (3) of Art. 331 of the 1928 Code authorized the dismissal, after conviction, of an indictment or court which was so defective that it would not support a valid sentence. Those provisions are omitted. If the indictment upon which a conviction was had is fatally defective the proper remedy is a motion in arrest of judgment, filed by the defense and unopposed by the district attorney. There was doubt as to the validity of the provision of Clause (3) of Art. 331 of the 1928 Code which authorized the district attorney, after conviction, to dismiss counts of an indictment that were fatally defective and to demand sentence on the good counts. See State v. Calvin, 209 La. 257, 24 So.2d 467 (1945), indicating that in such a situation the jury’s verdict may have been influenced by the evidence on the charge that was not properly before them.
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CRIMINAL LAW & PROCEDURE

• Accusatory Instruments

•• Dismissal

••• General Overview. — Where the state dismissed the indictment against defendant for the offense of aggravated crime against nature after defendant was sentenced, the dismissal had to be set aside under La. Code Crim. Proc. Ann. art. 692 because the district court never gave the state permission to dismiss the indictment. State v. Knight, 526 So. 2d 452, 1988 La. App. LEXIS 1239 (May 16, 1988).


Art. 693. Effect of dismissal.

Dismissal by the district attorney of an indictment or of a count of an indictment, discharges that particular indictment or count. The dismissal is not a bar to a subsequent prosecution, except that:

(1) A dismissal entered without the defendant’s consent after the first witness is sworn at the trial on the merits, shall operate as an acquittal and bar a subsequent prosecution for the charge dismissed; and

(2) A dismissal entered after a city court conviction has been appealed to the district court for a trial de novo, shall operate as an acquittal and bar a subsequent prosecution for the charge dismissed.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article continues the general principle with respect to a proper dismissal of an indictment or a count of an indictment. State v. Hornsby, 8 Rob. 583 (La. 1845); State v. Ruffin, 117 La. 357, 41 So. 647 (1906). This principle was more recently recognized and applied in State v. Robinson, 221 La. 19, 58 So.2d 408 (1952).

(b) The exception in Clause (1) is dictated by principles of double jeopardy. Art. 592 states that jeopardy begins when the first witness is sworn at the trial on the merits. Once jeopardy has attached, the district attorney may not properly dismiss the prosecution over the objection of the accused. State v. Fradella, 164 La. 752, 114 So. 641 (1927).

In view of the limitation as to the sentence that may be imposed (Comment to Art. 692), it is only fair, as provided in Clause (2) of this article, that if the district attorney dismisses the charge appealed he may not institute the prosecution again with a new charge. Thus the dismissal of the appeal operates, in practical effect, as a reversal and acquittal by default.

The effect that the dismissal of a prosecution has upon time limitations is stated in Art. 576.
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CRIMINAL LAW & PROCEDURE

• Pretrial Motions & Procedures

•• Dismissal. — Where it was within the state’s discretion to dismiss the bill of information against defendant under La. Code Crim. Proc. Ann. art. 693, error did not result when the state sought to file a second bill of information against defendant for the same offense within six months of dismissal of the first bill of information. State v. Oltmann, 551 So. 2d 1, 1989 La. App. LEXIS 1560 (Sept. 14, 1989).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Act 936; C.Cr.P. Art. 691, 693; RS. 44:9., OPINION No. 82-400, La. Atty. Gen. Op. No. 1982-400; 1982 La. AG LEXIS 571.

Once a criminal prosecution is commenced in a city court with jurisdiction, the case may not be transferred to a district court with concurrent jurisdiction; however, subject to certain restrictions, a district court nonetheless hear the case, either in capacity as an appellate court, or upon the proper filin of a noe prosemi., Opinion No. 95-078, La. Atty. Gen. Op. No. 1995-078; 1995 La. AG LEXIS 64.

Alexandria City Marshal is without authority to amend or dismiss traffic citations because all such citations shall be disposed of only by trial or acceptance of a plea in open court. Further, it may be malfeasance for a public official to dispose of traffic citations in an unlawful manner., Opinion No. 98-426, La. Atty. Gen. Op. No. 1998-426; 1998 La. AG LEXIS 502.

Discusses several issues pertaining to the authority of an elected chief of police in a Lawrason Act municipality., Opinion 02-0026, La. Atty. Gen. Op. No. 2002-0026; 2002 La. AG LEXIS 79.

The power or authority to dismiss citations in a Mayor’s Court rests primarily in the discretion of the prosecutor. Second to that authority, the magistrate is given authority to dismiss only if a legal defect exists in the proceedings. Once a mayor designates a magistrate to preside, the mayor no longer has powers of the dismissal of citations., Opinion No. 02-0068, La. Atty. Gen. Op. No. 2002-0068; 2002 La. AG LEXIS 151.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Local Government Law. 51 La. L. Rev. 261 (November, 1990).

Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

Note: Criminal Procedure—Directed Verdict of Acquittal. 44 Tul. L. Rev. 594 (April, 1970).

 

TITLE 24. PROCEDURES PRIOR TO TRIAL

CHAPTER 1. SETTING CASES FOR TRIAL.

Article

701. Right to a speedy trial.

702. Setting cases for trial.

CHAPTER 2. MOTION TO SUPPRESS EVIDENCE.

703. Motion to suppress evidence.

CHAPTER 3. SEVERANCE AND CONSOLIDATION.

704. Severance.

705. Effects of severance.

706. Consolidation for trial.

CHAPTER 4. CONTINUANCE.

707. Motion for continuance; time for filing.

708. Continuance and recess; definitions.

709. Continuance based on absence of a witness.

710. Prevention of continuance by admission of adverse party.

711. Trial of motion.

712. Discretionary grounds.

713. Peremptory grounds.

714. Continuance to defendants jointly indicted.

715. Continuance to definite date or indefinitely.

CHAPTER 5. DISCOVERY AND INSPECTION.

PART A. DISCOVERY BY THE DEFENDANT.

716. Statements by the defendant.

717. Disclosure by the state; criminal records of defendant and witnesses; inducements to the state’s witnesses.

718. Documents and tangible objects.

718.1. Evidence of obscenity, video voyeurism, or pornography involving juveniles.

718.2. Prohibition on reproduction of pornography involving juveniles.

719. Reports of examinations and tests.

720. Evidence of other crimes.

721. Statements of coconspirators.

722. Confessions and inculpatory statements of codefendants.

723. State reports and other matters not subject to disclosure.

PART B. DISCOVERY BY THE STATE.

724. Documents and tangible objects.

725. Reports of examinations and tests.

725.1. Disclosure by the defendant; names of defense witnesses.

726. Notice of defense based upon mental condition.

727. Notice of alibi.

728. Defense information and other matters not subject to disclosure.

PART C. REGULATION OF DISCOVERY.

729. Time and scope of motion by defendant.

729.1. Court’s disposition of motion for discovery; vacation or restriction of order.

729.2. Time, place and manner of discovery and inspection.

729.3. Continuing duty to disclose.

729.4. Pretrial conferences.

729.5. Failure to comply; sanctions.

729.6. Applicability of discovery.

CHAPTER 1. SETTING CASES FOR TRIAL.

Art. 701. Right to a speedy trial.

A. The state and the defendant have the right to a speedy trial.

B. The time period for filing a bill of information or indictment after arrest shall be as follows:

(1) (a) When the defendant is continued in custody subsequent to an arrest, an indictment or information shall be filed within forty-five days of the arrest if the defendant is being held for a misdemeanor and within sixty days of the arrest if the defendant is being held for a felony.

(b) When the defendant is continued in custody subsequent to an arrest, an indictment shall be filed within one hundred twenty days of the arrest if the defendant is being held for a felony for which the punishment may be death or life imprisonment.

(2) When the defendant is not continued in custody subsequent to arrest, an indictment or information shall be filed within ninety days of the arrest if the defendant is booked with a misdemeanor and one hundred fifty days of the arrest if the defendant is booked with a felony.

Failure to institute prosecution as provided in Subparagraph (1) shall result in release of the defendant if, after contradictory hearing with the district attorney, just cause for the failure is not shown. If just cause is shown, the court shall reconsider bail for the defendant. Failure to institute prosecution as provided in Subparagraph (2) shall result in the release of the bail obligation if, after contradictory hearing with the district attorney, just cause for the delay is not shown.

C. Upon filing of a bill of information or indictment, the district attorney shall set the matter for arraignment within thirty days unless just cause for a longer delay is shown.

D. (1) A motion by the defendant for a speedy trial, in order to be valid, must be accompanied by an affidavit by defendant’s counsel certifying that the defendant and his counsel are prepared to proceed to trial within the delays set forth in this Article. After the filing of a motion for a speedy trial by the defendant and his counsel the time period for commencement of trial shall be as follows:

(a) The trial of a defendant charged with a felony shall commence within one hundred twenty days if he is continued in custody and within one hundred eighty days if he is not continued in custody.

(b) The trial of a defendant charged with a misdemeanor shall commence within thirty days if he is continued in custody and within sixty days if he is not continued in custody.

(2) Failure to commence trial within the time periods provided above shall result in the release of the defendant without bail or in the discharge of the bail obligation, if after contradictory hearing with the district attorney, just cause for the delay is not shown.

E. “Just cause” as used in this Article shall include any grounds beyond the control of the State or the Court.

F. A motion for a speedy trial filed by the defendant, but not verified by the affidavit of his counsel, shall be set for contradictory hearing within thirty days. (Amended by Acts 1981, No. 181, § 1; Acts 1982, No. 462, § 1; Acts 1993, No. 682, § 1; Acts 2007, No. 295, § 1, eff. Aug. 15, 2007.)

2007 Amendments. — Acts 2007, No. 295, § 1, effective August 15, 2007, added (B)(1)(b).

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Const. Art. 1,§9 provides that the accused shall have the right to a speedy trial. The right to a speedy trial is repeated in the above article, which further provides that both the state and the accused have this right.

(b) Art. 318 of the 1928 Code embodied the same rights, but appeared as the initial article in the section devoted to continuances. To emphasize that the necessity for a speedy trial is not limited to cases in which continuances have been granted, the concept is set forth here as a general principle.
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CONSTITUTIONAL LAW

• The Judiciary

•• Case or Controversy

••• Mootness

•••• General Overview. — Where defendant claimed that the trial judge erred in denying the motion to quash that he filed, asserting deprivation of his constitutional right to a fair trial, the trial court properly denied defendant’s motions insofar as they were based upon a violation of La. Code Crim. Proc. Ann. art. 701, as moot, because defendant had already been tried and convicted. State v. Odom, 878 So. 2d 582, 2004 La. App. LEXIS 775 (Apr. 2, 2004), writ denied by La. 2004-1105, 883 So. 2d 1026, 2004 La. LEXIS 3026 (La. Oct. 8, 2004).

• Bill of Rights

•• Fundamental Rights

••• Criminal Process

•••• Speedy Trial. — In defendant’s drug case, defendant was not entitled to relief on his speedy trial claim, where the record did not indicate that any delays or continuances were granted without just cause; some of the reasons for time delays were pretrial motions filed on behalf of defendant, appointment of a new defense attorney, and the illness of the defense attorney, and moreover, the actions of both prosecution and the defense were exemplary, and defendant failed to show how the delay in bringing his case to trial prejudiced him in any way. State v. Mitchell, 869 So. 2d 276, 2004 La. App. LEXIS 415 (Mar. 3, 2004), writ denied by La. 2004-0797, 882 So. 2d 1168, 2004 La. LEXIS 2868 (La. Sept. 24, 2004), writ of certiorari denied by 543 U.S. 1068, 125 S. Ct. 905, 160 L. Ed. 2d 801, 2005 U.S. LEXIS 103, 73 U.S.L.W. 3398 (2005), remanded by La. App. 05-39913, 909 So. 2d 45, 2005 La. App. LEXIS 2011 (La.App. 2 Cir. Aug. 17, 2005).

Where defendant’s trial was originally scheduled for April but, due to a backlog was rescheduled for July, there was no abridgement of the right to a speedy trial because defendant was not in custody in the interim and never asserted her right to a speedy trial. State v. McMahon, 391 So. 2d 1120, 1980 La. LEXIS 9380 (Nov. 10, 1980).

Defendant’s right to a speedy trial was not violated by a delay of fifteen months and six days and the trial court therefore erred in granting his motion to quash indictments charging him with two counts of first degree murder; all continuances were granted for legitimate and recognized reasons, defendant did not actively pursue his right to a speedy trial, and he was not prejudiced by the delay. State v. Alfred, 337 So. 2d 1049, 1976 La. LEXIS 4532 (Sept. 24, 1976).

Where the State’s prosecution was delayed in large part because of either defendant’s request for a continuance or his federal custody and unavailability when the State was able to try him, there was no violation of a constitutional right to a speedy trial. State v. Gladden, 260 LA. 735, 257 So. 2d 388, 1972 La. LEXIS 5577 (Jan. 17, 1972), writ of certiorari denied by 410 U.S. 920, 93 S. Ct. 1377, 35 L. Ed. 2d 581, 1973 U.S. LEXIS 3288 (1973).

Trial court’s decision to recess or adjourn defendant’s trial until the following morning was not an abuse of discretion and did not violate defendant’s right to a speedy trial. State v. Morris, 259 LA. 1001, 254 So. 2d 444, 1971 La. LEXIS 3824 (Nov. 8, 1971), writ of certiorari denied by 406 U.S. 959, 92 S. Ct. 2066, 32 L. Ed. 2d 346, 1972 U.S. LEXIS 2462 (1972).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Sex Crimes

••• Sexual Assault

•••• General Overview. — Trial for the offense of indecent behavior with a juvenile, La. Rev. Stat. Ann. § 14:81, had to begin within six months of arraignment, per former La. Rev. Stat. Ann. § 15:171 (now La. Code Crim. Proc. Ann. art. 701), and dismissal was the proper remedy for a defendant who was not brought to trial within this time frame. State v. Deville, 701 So. 2d 254, 1997 La. App. LEXIS 2431 (Oct. 15, 1997), writ denied by La. 97-2799, 709 So. 2d 773, 1998 La. LEXIS 620 (La. Feb. 20, 1998), overruled by State v. Longnon, La. App. 98-551, 720 So. 2d 825, 1998 La. App. LEXIS 3013 (La.App. 3 Cir. Oct. 28, 1998).

• Accusatory Instruments

•• Indictments

••• General Overview. — Because a defendant indicted for second degree murder was tried within 2 years from the date the prosecution was instituted, as defined by La. Code Crim. Proc. Ann. Art. 934(7), and there was just cause for delay after he filed his first motion for speedy trial, and he was tried within 180 days of his second motion for speedy trial, he was not denied a speedy trial. State v. Heath, 447 So. 2d 570, 1984 La. App. LEXIS 8318 (Feb. 28, 1984), writ of certiorari denied by 448 So. 2d 1302, 1984 La. LEXIS 8734 (La. 1984).

•• Informations

••• General Overview. — Defendant’s argument that La. Code Crim. Proc. Ann. art. 701 was violated where the bill of information was not filed 60 days from his arrest, became moot when he was tried and convicted. State v. Craig, 747 So. 2d 604, 1999 La. App. LEXIS 2337 (Aug. 18, 1999).

Defendant was entitled to be released from custody without bail pursuant to La. Code Crim. Proc. Ann. art. 701(B)(1) because the State failed to file a bill of information within 60 days from defendant’s arrest and custody. State v. Girard, 524 So. 2d 940, 1988 La. App. LEXIS 1231 (May 12, 1988).

Defendant erroneously cited La. Code Crim. Proc. Ann. art. 701 as authority in his allegation that the multiple bill was not timely filed by the State because the provision related to filing of the original bill of information and did not effect the filing of a multiple bill. State v. Burch, 490 So. 2d 552, 1986 La. App. LEXIS 7135 (June 5, 1986).

• Bail

•• General Overview. — La. Code Crim. Proc. Ann. art. 701(D) provides an interim remedy, and thus, once brought to trial, a defendant is no longer entitled to release from his bond obligation. State v. Brady, 524 So. 2d 1356, 1988 La. App. LEXIS 908 (Apr. 19, 1988), writ of certiorari denied by 532 So. 2d 175, 1988 La. LEXIS 2500 (La. 1988).

•• Release on Own Recognizance. — Defendant, who had been released from jail after an indictment or bill of information was not filed in his murder and burglary case, was not entitled to release without bail following his rearrest because the illegality of his detention ended when the State subsequently instituted a prosecution against him by filing an indictment and bill of information on the charges. State v. Varmall, 539 So. 2d 45, 1989 La. LEXIS 698 (Mar. 3, 1989).

• Pretrial Motions & Procedures

•• Dismissal. — A defendant convicted of two felonies was not entitled to have the charges dismissed because he was allegedly denied his right to a speedy trial guaranteed by La. Code Crim. Proc. Ann. art. 701(D) when 25 months elapsed between his arrest and his guilty plea; because art. 701 was intended to provide a remedy other than the dismissal of charges when trial delays exceeded those statutorily prescribed, defendant was not entitled to the requested dismissal. State v. Bunch, 496 So. 2d 559, 1986 La. App. LEXIS 7867 (Oct. 15, 1986).

•• Speedy Trial

••• General Overview. — Defendant’s right to a speedy trial was not violated by a delay of fifteen months and six days and the trial court therefore erred in granting his motion to quash indictments charging him with two counts of first degree murder; all continuances were granted for legitimate and recognized reasons, defendant did not actively pursue his right to a speedy trial, and he was not prejudiced by the delay. State v. Alfred, 337 So. 2d 1049, 1976 La. LEXIS 4532 (Sept. 24, 1976).

••• Constitutional Right. — Seven-year delay between an aggravated rape and defendant’s trial for the crime did not require quashing his indictment on speedy trial grounds; the delay was inordinate, but any prejudice it caused to defendant’s insanity defense was the result of his actions first in escaping and later in repeatedly changing attorneys. State v. James, 394 So. 2d 1197, 1981 La. LEXIS 7242 (Jan. 26, 1981).

Where defendant’s trial was originally scheduled for April but, due to a backlog was rescheduled for July, there was no abridgement of the right to a speedy trial because defendant was not in custody in the interim and never asserted her right to a speedy trial. State v. McMahon, 391 So. 2d 1120, 1980 La. LEXIS 9380 (Nov. 10, 1980).

••• Statutory Right. — Where defendant claimed that the trial judge erred in denying the motion to quash that he filed, asserting deprivation of his constitutional right to a fair trial, the trial court properly denied defendant’s motions insofar as they were based upon a violation of La. Code Crim. Proc. Ann. art. 701, as moot, because defendant had already been tried and convicted. State v. Odom, 878 So. 2d 582, 2004 La. App. LEXIS 775 (Apr. 2, 2004), writ denied by La. 2004-1105, 883 So. 2d 1026, 2004 La. LEXIS 3026 (La. Oct. 8, 2004).

A statutory speedy trial claim under La. Code Crim. Proc. Ann. art. 701 is a pretrial claim that is rendered moot upon conviction. State v. Guy, 775 So. 2d 454, 2000 La. App. LEXIS 2010 (July 19, 2000), writ denied by La. 2000-3068, 795 So. 2d 1205, 2001 La. LEXIS 2478 (La. Aug. 31, 2001).

Where a defendant’s statutory speedy trial right pursuant to La. Code Crim. Proc. Ann. art. 701 has been violated, the remedy is limited to release from incarceration without bail or release of bail obligation for one not incarcerated. State v. Guy, 775 So. 2d 454, 2000 La. App. LEXIS 2010 (July 19, 2000), writ denied by La. 2000-3068, 795 So. 2d 1205, 2001 La. LEXIS 2478 (La. Aug. 31, 2001).

Under La. Code Crim. Proc. Ann. art. 701, the trial court’s granting of motions to quash on the basis of an 11-month delay was reversed where the delay did not prejudice the defense and could not be attributed to an attempt by the State to gain a tactical advantage. State v. Gray, 766 So. 2d 550, 1998 La. App. LEXIS 3972 (Oct. 21, 1998).

Trial for the offense of indecent behavior with a juvenile, La. Rev. Stat. Ann. § 14:81, had to begin within six months of arraignment, per former La. Rev. Stat. Ann. § 15:171 (now La. Code Crim. Proc. Ann. art. 701), and dismissal was the proper remedy for a defendant who was not brought to trial within this time frame. State v. Deville, 701 So. 2d 254, 1997 La. App. LEXIS 2431 (Oct. 15, 1997), writ denied by La. 97-2799, 709 So. 2d 773, 1998 La. LEXIS 620 (La. Feb. 20, 1998), overruled by State v. Longnon, La. App. 98-551, 720 So. 2d 825, 1998 La. App. LEXIS 3013 (La.App. 3 Cir. Oct. 28, 1998).

Once a defendant has been tried and convicted, any allegation of a violation of La. Code Crim. Proc. Ann. art. 701 is moot. State v. Price, 690 So. 2d 191, 1997 La. App. LEXIS 344 (Feb. 25, 1997).

Order by the state supreme court that defendant’s trial commence within 30 days cured any violation of his speedy trial rights under La. Code Crim. Proc. Ann. art. 701(D)(1)(a). State v. Hebert, 688 So. 2d 612, 1997 La. App. LEXIS 52 (Jan. 22, 1997), writ of certiorari denied by La. 97-0497, 700 So. 2d 503, 1997 La. LEXIS 2588 (La. Sept. 5, 1997).

Time periods within which trial was to have commenced were not surpassed where, even though 15 months elapsed between institution of prosecution and the grant of defendant’s motion to quash, the State had upset only two of the seven scheduled trial dates and had not attempted to circumvent the time limits. State v. DeRouen, 678 So. 2d 39, 1996 La. App. LEXIS 1352 (June 26, 1996).

Under La. Code Crim. Proc. Ann. art. 701, the state was entitled to a hearing on the speedy trial motion at which it could offer reasons for the continuance sought. State v. Henritzy, 668 So. 2d 483, 1996 La. App. LEXIS 126 (Jan. 22, 1996).

Defendants were afforded a speedy trial, because only 101 days had passed since they had been arrested and less than 60 days had passed since they had been formally charged; the relief available to them under La. Code Crim. Proc. Ann. art. 701 was release of the incarcerated defendant without bail or discharge of the bail obligation for the defendant who was not incarcerated. State v. Barnes, 648 So. 2d 480, 1994 La. App. LEXIS 3586 (Dec. 28, 1994).

Defendant’s crack cocaine conviction and sentence was proper where his trial delay was caused by his continual failure to appear in court. State v. Johnson, 622 So. 2d 845, 1993 La. App. LEXIS 2660 (Aug. 3, 1993).

La. Code Crim. Proc. Ann. art. 701(D) merely authorized the pretrial release of defendant, and, upon defendant’s conviction, the issue relying on art. 701(D) regarding the failure to try him within 120 days was moot. State v. McSweeney, 619 So. 2d 861, 1993 La. App. LEXIS 2093 (June 2, 1993).

Defendant, who filed a motion for a speedy trial and who had not been brought to trial 14 months later, was properly discharged from the bond obligation by the trial court because the delay was excessive and no just cause was shown by the State. State v. Thurman, 574 So. 2d 400, 1990 La. App. LEXIS 3153 (Dec. 12, 1990).

Defendant, who had been released from jail after an indictment or bill of information was not filed in his murder and burglary case, was not entitled to release without bail following his rearrest because the illegality of his detention ended when the State subsequently instituted a prosecution against him by filing an indictment and bill of information on the charges. State v. Varmall, 539 So. 2d 45, 1989 La. LEXIS 698 (Mar. 3, 1989).

Where the state failed to institute prosecution against the defendant within 60 days, defendant had to be released without a bond obligation once the sixty-day period had passed even if charges were then instituted. State v. Varmall, 534 So. 2d 989, 1988 La. App. LEXIS 2640 (Dec. 2, 1988), set aside by 539 So. 2d 45, 1989 La. LEXIS 698 (La. 1989).

Defendant’s post-trial allegation of a violation of his right to a speedy trial pursuant to La. Code Crim. Proc. Ann. art. 701 was moot. State v. Jones, 516 So. 2d 396, 1987 La. App. LEXIS 10800 (Nov. 9, 1987).

A defendant convicted of two felonies was not entitled to have the charges dismissed because he was allegedly denied his right to a speedy trial guaranteed by La. Code Crim. Proc. Ann. art. 701(D) when 25 months elapsed between his arrest and his guilty plea; because art. 701 was intended to provide a remedy other than the dismissal of charges when trial delays exceeded those statutorily prescribed, defendant was not entitled to the requested dismissal. State v. Bunch, 496 So. 2d 559, 1986 La. App. LEXIS 7867 (Oct. 15, 1986).

After the filing of a motion for a speedy trial by the defendant, the time period for commencement of trial was to be within 120 days if he is continued in custody under La. Code Crim. Proc. Ann. art. 701(D)(1), but no discharge was required where there was no prejudicial delay and the defendant had agreed to one of two continuances of his case. State v. Johnston, 480 So. 2d 823, 1985 La. App. LEXIS 10474 (Dec. 4, 1985).

Although defendant’s trial for second degree murder did not occur within 120 days after she asserted her rights by filing a motion for speedy trial under La. Code Crim. Proc. Ann. art. 701(D), the delay was for just cause, the absence of a key state witness, and defendant did not suffer any prejudice; she could not have been released from custody prior to the trial date, as she was being held on other charges. State v. Ring, 461 So. 2d 1162, 1984 La. App. LEXIS 10148 (Dec. 12, 1984), writ of certiorari denied by 465 So. 2d 732, 1985 La. LEXIS 8317 (La. 1985).

Eighty-seven day delay between defendant’s assertion of his right to a speedy trial and trial did not violate La. Code Crim. Proc. Ann. art. 701(D). State v. Myers, 438 So. 2d 1332, 1983 La. App. LEXIS 9349 (Oct. 12, 1983), writ of certiorari denied by 443 So. 2d 594, 1983 La. LEXIS 12415 (La. 1983).

Sixty-seven month delay between warrant issued and defendant’s arrest was not a speedy trial violation under La. Const. art. I, § 16 or La. Code Crim. Proc. Ann. art. 701; defendant was in pretrial incarceration, did not assert her right, and the prejudice to her defense was minimal. State v. Foat, 442 So. 2d 1146, 1983 La. App. LEXIS 10064 (Sept. 23, 1983).

Magistrate’s order releasing defendant charged with murder on his own recognizance, under a local rule requiring defendant be charged or released in three days, was vacated because a local rule could not take precedence over La. Code Crim. Proc. Ann. art. 701, the speedy trial statute. State v. Daniel, 420 So. 2d 699, 1982 La. App. LEXIS 7983 (Sept. 28, 1982).

• Double Jeopardy

•• Attachment Jeopardy. — Relying on La. Code Crim. Proc. Ann. art. 708, defendant argued unsuccessfully that double jeopardy was violated when the multiple bill hearing was continued; there was no evidence that the multiple offender hearing had begun when it was continued on the date it was first scheduled, thus, double jeopardy did not attach. State v. Burch, 490 So. 2d 552, 1986 La. App. LEXIS 7135 (June 5, 1986).

• Trials

•• Defendant’s Rights

••• Right to Due Process. — Defendant’s argument that La. Code Crim. Proc. Ann. art. 701 was violated where the bill of information was not filed 60 days from his arrest, became moot when he was tried and convicted. State v. Craig, 747 So. 2d 604, 1999 La. App. LEXIS 2337 (Aug. 18, 1999).

••• Right to Speedy Trial. — Trial court’s granting of defendant’s motion to quash was improper where defendant’s speedy trial right was not violated; it was certainly a reasonable amount of time between the filing of a case and its being nolle prossed and then reinstituted, and certainly far too short a period of time to have raised any serious speedy trial issues. State v. Keller, 859 So. 2d 743, 2003 La. App. LEXIS 2863 (Oct. 1, 2003).

Defendant, convicted of aggravated rape of a juvenile, was not entitled to post-conviction relief based on counsel’s failure to file a pre-trial motion to quash his information on the ground that he was not prosecuted within six months, as required by former La. Rev. Stat. Ann. § 15:171 (now La. Code Crim. Proc. Ann. art. 701), because the statute was intended to benefit children, not those accused of serious crimes against them; counsel’s alleged failure to assert the claim did not prejudice defendant. State v. Ingram, 738 So. 2d 20, 1998 La. App. LEXIS 2565 (Sept. 17, 1998), writ denied by La. 98-2845, 739 So. 2d 785, 1999 La. LEXIS 864 (La. Mar. 26, 1999).

The remedy for failure to institute prosecution within the time limitations specified in La. Code Crim. Proc. Ann. art. 701 is release without bail. State v. Davis, 677 So. 2d 511, 1996 La. App. LEXIS 1069 (May 8, 1996), writ of certiorari denied by La. 96-1215, 681 So. 2d 1257, 1996 La. LEXIS 3015 (La. Nov. 1, 1996).

Defendant, who filed a motion for a speedy trial and who had not been brought to trial 14 months later, was properly discharged from the bond obligation by the trial court because the delay was excessive and no just cause was shown by the State. State v. Thurman, 574 So. 2d 400, 1990 La. App. LEXIS 3153 (Dec. 12, 1990).

Where the commencement of defendants’ trial exceeded the statutory period permitted under under La. Code Crim. Proc. Ann. art. 701(D)(2), the only remedy was to release defendants without bail or to discharge from their bond obligation. State v. Johnson, 496 So. 2d 616, 1986 La. App. LEXIS 7886 (Oct. 15, 1986), writ of certiorari denied by 501 So. 2d 206, 1987 La. LEXIS 8424 (La. 1987).

Defendant’s right to a speedy trial was not violated under La. Code Crim. Proc. Ann. art. 701(D) because defendant never filed a motion for a speedy trial. State v. Wells, 459 So. 2d 648, 1984 La. App. LEXIS 9916 (Nov. 14, 1984).

Because a defendant indicted for second degree murder was tried within 2 years from the date the prosecution was instituted, as defined by La. Code Crim. Proc. Ann. Art. 934(7), and there was just cause for delay after he filed his first motion for speedy trial, and he was tried within 180 days of his second motion for speedy trial, he was not denied a speedy trial. State v. Heath, 447 So. 2d 570, 1984 La. App. LEXIS 8318 (Feb. 28, 1984), writ of certiorari denied by 448 So. 2d 1302, 1984 La. LEXIS 8734 (La. 1984).

Defendant’s right to a speedy trial was not violated by a delay of fifteen months and six days and the trial court therefore erred in granting his motion to quash indictments charging him with two counts of first degree murder; all continuances were granted for legitimate and recognized reasons, defendant did not actively pursue his right to a speedy trial, and he was not prejudiced by the delay. State v. Alfred, 337 So. 2d 1049, 1976 La. LEXIS 4532 (Sept. 24, 1976).

•• Judicial Discretion. — Trial court’s decision to recess or adjourn defendant’s trial until the following morning was not an abuse of discretion and did not violate defendant’s right to a speedy trial. State v. Morris, 259 LA. 1001, 254 So. 2d 444, 1971 La. LEXIS 3824 (Nov. 8, 1971), writ of certiorari denied by 406 U.S. 959, 92 S. Ct. 2066, 32 L. Ed. 2d 346, 1972 U.S. LEXIS 2462 (1972).

GOVERNMENTS

• Legislation

•• Interpretation. — Defendant, convicted of aggravated rape of a juvenile, was not entitled to post-conviction relief based on counsel’s failure to file a pre-trial motion to quash his information on the ground that he was not prosecuted within six months, as required by former La. Rev. Stat. Ann. § 15:171 (now La. Code Crim. Proc. Ann. art. 701), because the statute was intended to benefit children, not those accused of serious crimes against them; counsel’s alleged failure to assert the claim did not prejudice defendant. State v. Ingram, 738 So. 2d 20, 1998 La. App. LEXIS 2565 (Sept. 17, 1998), writ denied by La. 98-2845, 739 So. 2d 785, 1999 La. LEXIS 864 (La. Mar. 26, 1999).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1983-84: A Faculty Symposium: Criminal Trial Procedure. 45 La. L. Rev. 263 (November, 1984).

Art. 702. Setting cases for trial.

Cases shall be set for trial by the court on motion of the state, and may be set for trial on motion of the defendant.

Courts shall adopt rules governing the procedure for setting cases for trial and giving notice thereof. The defendant shall be given notice of trial sufficiently in advance thereof so that he may summon his witnesses.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article preserves the basic right of the state to control the prosecution as was provided in Art. 17 of the 1928 Code. The same idea is expressed in Art. 61 of this Code, which provides that the district attorney determines when he shall prosecute.

(b) The last clause of the first sentence adopts the jurisprudential rule that the state’s right to control the docket cannot affect the right of the defendant to a speedy trial. State v. Frith, 194 La. 508, 194 So. 1 (1940).

(c) The second paragraph of this article, like Art. 314 of the 1928 Code, leaves to the courts the making of procedural rules in setting cases for trial. The rules for notice of trial are also left to the courts and the right of the defendant to receive notice in time to summon witnesses is retained and strengthened. Cf. Art. 315 of the 1928 Code.

R.S. 15:332.1 indirectly restricted the power of the state to control the docket by requiring that in certain cases a copy of the indictment and a list of jurors had to be served upon the defendant at least three days prior to trial. In keeping with the principle that the state should have control of the docket, that requirement is omitted.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Criminal Process

•••• Compulsory Process. — Defendants were denied due process when they were tried on charges of resisting arrest and simple battery without any prior notice of the trial date and in the absence of the counsel they had retained to represent them in the matter. State v. Dawson, 316 So. 2d 109, 1975 La. LEXIS 4937 (June 23, 1975).

CRIMINAL LAW & PROCEDURE

• Bail

•• Forfeitures. — Notice to defendant’s attorney in his box at the courthouse of the defendant’s trial date was insufficient notice to allow forfeiture of an appearance bond under La. Rev. Stat. Ann. § 15:85. State v. Batiste, 653 So. 2d 127, 1995 La. App. LEXIS 847 (Apr. 5, 1995).

EVIDENCE

• Testimony

•• Lay Witnesses

••• Opinion Testimony

•••• General Overview. — In the conviction of defendant for aggravated rape, the trial court properly allowed an expert witness to testify under La. Code Evid. Ann. art. 702 where the witness did not testify outside her field of expertise. State v. Brossette, 634 So. 2d 1309, 1994 La. App. LEXIS 531 (Mar. 2, 1994), writ of certiorari denied by La. 94-0802, 640 So. 2d 1344, 1994 La. LEXIS 1619 (La. June 24, 1994).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Constables & Marshals. including Ex-Officio Tax Collectors. rights, powers & duties, in general. La. Const. Art. V. § 26, 27, 28 (1974) La. Code Crim. Proc. Art. 131 La. Code Civ. Proc. Art. 252. 321 R.S. 33: 1435 Legal responsibility for issuance of summons in district court is shared by constitutional officers of judicial branch., OPINION NUMBER 91-47, La. Atty. Gen. Op. No. 1991-47; 1991 La. AG LEXIS 2.


CHAPTER 2. MOTION TO SUPPRESS EVIDENCE.

Art. 703. Motion to suppress evidence.

A. A defendant adversely affected may move to suppress any evidence from use at the trial on the merits on the ground that it was unconstitutionally obtained.

B. A defendant may move on any constitutional ground to suppress a confession or statement of any nature made by the defendant.

C. A motion filed under the provisions of this Article must be filed in accordance with Article 521, unless opportunity therefor did not exist or neither the defendant nor his counsel was aware of the existence of the evidence or the ground of the motion, or unless the failure to file the motion was otherwise excusable. The court in its discretion may permit the filing of a motion to suppress at any time before or during the trial.

D. On the trial of a motion to suppress filed under the provisions of this Article, the burden of proof is on the defendant to prove the ground of his motion, except that the state shall have the burden of proving the admissibility of a purported confession or statement by the defendant or of any evidence seized without a warrant.

E. (1) An evidentiary hearing on a motion to suppress shall be held only when the defendant alleges facts that would require the granting of relief. The state may file an answer to the motion. The defendant may testify in support of a motion to suppress without being subject to examination on other matters. The defendant’s testimony cannot be used by the state except for the purpose of attacking the credibility of the defendant’s testimony at the trial on the merits.

(2) If the defendant testifies before the jury at the trial on the merits, he can be cross-examined on the whole case.

F. A ruling prior to trial on the merits, upon a motion to suppress, is binding at the trial. Failure to file a motion to suppress evidence in accordance with this Article prevents the defendant from objecting to its admissibility at the trial on the merits on a ground assertable by a motion to suppress.

G. When a ruling on a motion to suppress a confession or statement is adverse to the defendant, the state shall be required, prior to presenting the confession or statement to the jury, to introduce evidence concerning the circumstances surrounding the making of the confession or statement for the purpose of enabling the jury to determine the weight to be given the confession or statement.

A ruling made adversely to the defendant prior to trial upon a motion to suppress a confession or statement does not prevent the defendant from introducing evidence during the trial concerning the circumstances surrounding the making of the confession or statement for the purpose of enabling the jury to determine the weight to be given the confession or statement. (Amended by Acts 1975, No. 814, § 1; Acts 1978, No. 746, § 1; Acts 1980, No. 431, § 1; Acts 1988, No. 515, § 3, eff. Jan. 1, 1989.)

Editor’s Notes. — See Acts 1988, No. 515, § 12.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is a modification of the source material insofar as suppression of the use of property as evidence is concerned. Fed. Rule 41 (e) provides that the motion may be filed in a court having jurisdiction over the place where the seizure took place or in the trial court. Although this may be necessary where the federal government is involved, it is not necessary on the state level. For example, if there has been a seizure in Baton Rouge and the trial is in New Orleans, it is not necessary to permit a motion to suppress in a Baton Rouge court.

(b) In lieu of enumerating the situations to which the motion applies, as does Fed. Rule 41(e), Paragraph A of this article applies generally to evidence obtained as a result of an unconstitutional search or seizure. This conforms with the standard set in Mapp v. Ohio, 367 U.S. 643, 81 S.Ct. 1684, 6 L.Ed.2d 1081 (1961), which applied Fourteenth Amendment “due process” concepts to state searches and seizures. The term “unconstitutional,” rather than the term “illegal” is employed on the theory that a search or seizure can be “illegal” if some minor aspect of search or seizure, or of the search warrant or arrest involved, was technically contrary to law even if not violative of Fourteenth Amendment “due process” concepts as expressed by the Mapp case. Use of the more limited term “unconstitutional,” also conforms with the Louisiana Supreme Court’s interpretation of the Mapp requirements in State v. James, 246 La. 1033, 169 So.2d 89 (1964).

(c) The provision in the federal rule to the effect that the judge can hear all evidence necessary to decide the motion is omitted from this article because it is unnecessary.

(d) Paragraph A of this article, similar to Fed. Rule 41(e), limits the time for filing the motion to suppress authorized by that paragraph. As interpreted by the federal courts, if the motion is not timely filed, the taint of unlawfulness is waived and the attack may not be made later during the trial by an objection to admissibility. United States v. Milonvich, 303 F.2d 626 (4th Cir. 1962), cert. denied, 371 U.S. 876, 83 S.Ct. 145, 9 L.Ed.2d 115 (1962); Browning v. Crouse, 327 F.2d 529 (10th Cir.1964). Accord: State v. Davidson, 248 La. 161, 177 So.2d 273 (1965).

(e) The provisions of Paragraph B are not included in the federal rule, but they are added here as a logical corollary of the rule. The provisions of Paragraph B apply to only written confessions and written inculpatory statements. This article does not deal with oral confessions, which will be governed by the existing law and jurisprudence on the subject.

Paragraph C states the general rule as to burden of proof, and continues the specific exception of R.S. 15:451. No attempt has been made to deal with other possible exceptions to the general rule of burden of proof.

(f) This article does not affect the operation of Art. 767, prohibiting advertence to any confession or inculpatory statement in the state’s opening statement, nor Art. 768, requiring notice to the defendant of intention to introduce a confession or inculpatory statement. If a motion to suppress a confession or inculpatory statement is denied, the notice required by Art. 768 must be given if the state decides to introduce the confession or inculpatory statement.

(g) No special provision is made for appeals from the judge’s ruling on a motion to suppress. If the ruling is adverse to the defendant, he can reserve a bill of exceptions for use in a regular appeal of the case. If the ruling on the motion is adverse to the state, the state may proceed with the case without the evidence or confession or may apply for writs of certiorari.

(h) Unlike Fed. Rule 41(e), this article does not provide for the return of the illegally seized property. The provisions of former R.S. 15:48.1, enacted in 1964 on recommendation of the Law Institute, provide for the disposition of seized property and are retained in the Code of Criminal Procedure Ancillaries in Title 15 of the Revised Statutes.

CROSS REFERENCES

Louisiana Law. — Secrecy of proceedings, see La. R.S. 18:1511.8.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Search & Seizure

•••• Plain View. — Officers’ warrantless search and seizure of defendant’s car met the plain view exception to the warrant requirement under La. Code Crim. Proc. Ann. art. 703D where officers stopped defendant for driving erratically, shined a flashlight into defendant’s car as they approached, and inadvertently spotted a clear bag containing what appeared to be marijuana in plain view. State v. Cassell, 540 So. 2d 1219, 1989 La. App. LEXIS 457 (Mar. 15, 1989), writ of certiorari denied by 548 So. 2d 321, 1989 La. LEXIS 2081 (La. 1989).

•••• Probable Cause. — In a criminal appeal where defendant convicted of drug charges filed a pro se brief in which he alleged that his Fourth Amendment rights were violated because searches of his home were conducted without probable cause, the claim was waived because it was not raised prior to trial. State v. Lingefelt, 865 So. 2d 280, 2004 La. App. LEXIS 76 (Jan. 28, 2004), writ denied by La. 2004-0597, 882 So. 2d 1165, 2004 La. LEXIS 2857 (La. Sept. 24, 2004).

In a murder trial, it was not an abuse of discretion for the trial court to reconsider defendant’s motion to suppress certain evidence found during a search of her apartment because defendant did not seek to introduce additional evidence and because reconsideration by the trial judge produced no delay in the proceedings. State v. Thompson, 448 So. 2d 666, 1984 La. LEXIS 8445 (Feb. 27, 1984), reversed by 469 U.S. 17, 105 S. Ct. 409, 83 L. Ed. 2d 246, 1984 U.S. LEXIS 161, 53 U.S.L.W. 3396 (1984).

•••• Scope of Protection. — Because a defendant’s erratic driving alone provided reasonable suspicion to stop him and his subsequent arrest was based on probable cause, and the State met its burden under La. Code Crim. Proc. Ann. art. 703(D) of proving that a bottle of phencyclidine and other drug-related items were in plain view, there was no violation of either U.S. Const. amend. IV or La. Const. art. I, § 5 and all of the evidence was properly admitted into evidence. State v. Haynes, 514 So. 2d 1206, 1987 La. App. LEXIS 10527 (Oct. 28, 1987).

State sufficiently met its burden of proof under La. Code Crim. Proc. Ann. art. 703(D), justifying the admission of evidence police found during a warrantless search of cardboard boxes found inside the trunk of defendant’s car; the evidence indicated that the officers had probable cause to believe that the boxes contained contraband and the boxes were not surrounded with a sufficient expectation of privacy so as to be clothed with Fourth Amendment protection State v. Cunningham, 412 So. 2d 1329, 1982 La. LEXIS 10763 (Apr. 5, 1982).

•••• Warrants. — The burden of showing that the municipal address provided in the search warrant would have presented confusion falls upon defendant because he is challenging the validity of a search authorized by a warrant. State v. Garantine, 527 So. 2d 1144, 1988 La. App. LEXIS 1614 (June 21, 1988).

Motion to suppress by defendants charged with possession of marijuana was denied because the officer’s affidavit described the place and things to be seized with particularity, and there was probable cause for the warrant; the action of a judge issuing a search warrant was not subject to review by another judge except on the question of the constitutionality of the search and seizure. State v. Anselmo, 260 LA. 306, 256 So. 2d 98, 1971 La. LEXIS 3955 (Dec. 13, 1971), writ of certiorari denied by 407 U.S. 911, 92 S. Ct. 2438, 32 L. Ed. 2d 685, 1972 U.S. LEXIS 2243 (1972).

••• Procedural Due Process

•••• Self-Incrimination Privilege. — In defendant’s prosecution for arson, the trial court did not err in overruling his motion to suppress his confession where defendant was properly advised of his Miranda warnings before giving the confession and officers denied defendant’s contention that they made promises to induce the confession. State v. Landry, 502 So. 2d 281, 1987 La. App. LEXIS 8600 (Feb. 4, 1987), writ of certiorari denied by 508 So. 2d 63, 1987 La. LEXIS 9486 (La. 1987).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — Where informant stated that defendant would deliver heroin to a particular convenience store, at a specific time, the informant identified defendant from a photograph, and at the scene, and the testimony was clear on the past reliability of the informant was shown, and although the informant did not describe defendant’s vehicle, there was reasonable suspicion to justify the investigatory stop, which led to seizure of drugs from the two involved defendants. State v. Cooley, 857 So. 2d 1209, 2003 La. App. LEXIS 2655 (Sept. 30, 2003), writ denied by La. 2003-3107, 869 So. 2d 818, 2004 La. LEXIS 803 (La. Mar. 12, 2004).

Informant shown to be reliable stated that defendant would deliver heroin to a particular convenience store, at a specific time, the informant identified defendant from a photograph, and at the scene, and although the informant did not describe defendant’s vehicle, there was reasonable suspicion to justify the investigatory stop, which led to seizure of drugs from the two involved defendants. State v. Cooley, 857 So. 2d 1209, 2003 La. App. LEXIS 2655 (Sept. 30, 2003), writ denied by La. 2003-3107, 869 So. 2d 818, 2004 La. LEXIS 803 (La. Mar. 12, 2004).

••• Possession

•••• General Overview. — In a drug case, a court did not err by denying defendant’s pre-trial motions where they were untimely on their face because they were filed four months after arraignment, and the court had set a deadline of three weeks for filing motions. State v. Young, 862 So. 2d 312, 2003 La. App. LEXIS 3309 (Dec. 5, 2003), modified by, writ of certiorari denied in part by La. 2004-0029, 872 So. 2d 505, 2004 La. LEXIS 1687 (La. May 14, 2004).

Trial court erred in suppressing drug evidence seized from defendant where he had made a sale of drugs to a confidential informant, who had already provided the police with the tip that a man with the same name as defendant was selling drugs from the targeted location; the police officers had probable cause to arrest defendant and lawfully conducted a search incidental to that arrest. State v. Dowell, 857 So. 2d 1098, 2003 La. App. LEXIS 2799 (Sept. 24, 2003).

Trial court had not erred in finding that the State had failed in its burden of proving that there was probable cause to believe that defendant was in constructive possession of drugs where the sole basis for his arrest was the discovery of two pieces of mail inside the apartment in which drug sales had taken place which had his name on them, no one saw defendant entering the apartment nor did he have keys to it. The police were not given any information that defendant was involved in the drug trafficking occurring from the apartment and the State produced no evidence to show that defendant had a lessee’s interest in the apartment. State v. Dowell, 857 So. 2d 1098, 2003 La. App. LEXIS 2799 (Sept. 24, 2003).

La. Code Crim. Proc. Ann. arts. 521 and 703 do not contain a procedural bar to a defendant’s challenge of a trial court’s denial of his motion to suppress evidence. State v. Davis, 841 So. 2d 952, 2003 La. App. LEXIS 476 (Feb. 25, 2003), writ of certiorari denied by La. 2003-0948, 857 So. 2d 516, 2003 La. LEXIS 3284 (La. Nov. 7, 2003).

The defendant bore the burden of proving that the evidence of marijuana should have been suppressed. State v. Hodge, 781 So. 2d 575, 2001 La. App. LEXIS 159 (Jan. 17, 2001), writ denied by La. 2001-0432, 806 So. 2d 666, 2002 La. LEXIS 276 (La. Jan. 25, 2002).

•• Property Crimes

••• Arson

•••• General Overview. — In defendant’s prosecution for arson, the trial court did not err in overruling his motion to suppress his confession where defendant was properly advised of his Miranda warnings before giving the confession and officers denied defendant’s contention that they made promises to induce the confession. State v. Landry, 502 So. 2d 281, 1987 La. App. LEXIS 8600 (Feb. 4, 1987), writ of certiorari denied by 508 So. 2d 63, 1987 La. LEXIS 9486 (La. 1987).

•• Sex Crimes

••• Obscenity

•••• General Overview. — Appellant’s exposing of himself in a motor vehicle constituted a public place and thus was sufficient evidence to support his conviction under La. Rev. Stat. Ann. § 14:106; appellant’s motion to suppress identification testimony was properly denied because the procedure used was not suggestive or unreliable within the meaning of La. Code Crim. Proc. Ann. art. 703D. State v. Rodriguez, 753 So. 2d 339, 2000 La. App. LEXIS 238 (Feb. 16, 2000), writ denied by La. 2001-1788, 812 So. 2d 648, 2002 La. LEXIS 1025 (La. Mar. 28, 2002).

•• Weapons

••• Possession

•••• General Overview. — Although after the State had called its witnesses, the defense orally moved to suppress the switchblade, according to the appellate court, this did not preserve the suppression issue for appellate review because it was necessary for the defense to file a pretrial motion to suppress the evidence using La. Code Crim. Proc. Ann. art. 703; without a showing of surprise or lack of opportunity, failure to file pretrial operated as a waiver. State v. Maxwell, 554 So. 2d 769, 1989 La. App. LEXIS 2651 (Dec. 13, 1989).

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Juvenile defendant’s argument that the trial court erred in admitting his statement, that he admitted writing and cashing all four checks, to the officer was overruled where defendant’s failure to file a motion to suppress his statement and failure to object to its admissibility precluded his challenge to the statement’s admissibility on appeal; the Louisiana Children’s Code did not provide the procedural steps in considering a motion to suppress evidence filed in a juvenile proceeding and the appellate court turned to the Louisiana Code of Criminal Procedure for the proper procedure, La. Child. Code Ann. art. 104(1). State ex rel. J. F., 851 So. 2d 1282, 2003 La. App. LEXIS 2253 (Aug. 6, 2003).

••• Statements. — In a second-degree murder case, the trial court did not commit reversible error by denying juvenile defendant’s motion to suppress a statement he made to the police as, considering the totality of the circumstances including that defendant was twice informed of his constitutional rights and was a person who was mature beyond his chronological age, his confession was freely and voluntarily given. State v. Terrick, 857 So. 2d 1153, 2003 La. App. LEXIS 2658 (Sept. 30, 2003), writ of certiorari denied by La. 2003-3272, 871 So. 2d 346, 2004 La. LEXIS 1015 (La. Mar. 26, 2004).

Juvenile’s written confession was properly admitted into evidence where the state proved that he received and understood the Miranda warnings, the confession was free and voluntary, and it was not the product of coercion, maltreatment, or promises. State in Interest of Campbell, 344 So. 2d 711, 1977 La. App. LEXIS 3885 (Mar. 21, 1977).

• Arrests

•• Miranda Warnings. — In defendant’s trial on the offense of simply burglary, a violation of La. Rev. Stat. Ann. § 14:62, the state affirmatively proved that defendant freely and voluntarily made inculpatory statements to police; thus, the trial court’s admission of the statements was not barred by La. Rev. Stat. Ann. § 15:451; La. Code Crim. Proc. Ann. art. 703(D). State v. Taylor, 709 So. 2d 883, 1998 La. App. LEXIS 267 (Feb. 25, 1998).

•• Probable Cause. — Trial court had not erred in finding that the State had failed in its burden of proving that there was probable cause to believe that defendant was in constructive possession of drugs where the sole basis for his arrest was the discovery of two pieces of mail inside the apartment in which drug sales had taken place which had his name on them, no one saw defendant entering the apartment nor did he have keys to it. The police were not given any information that defendant was involved in the drug trafficking occurring from the apartment and the State produced no evidence to show that defendant had a lessee’s interest in the apartment. State v. Dowell, 857 So. 2d 1098, 2003 La. App. LEXIS 2799 (Sept. 24, 2003).

Where officers received information from a citizen that drugs were being sold from defendant’s apartment, the officers observed defendant come to the door and complete drug transactions, the officers stopped a buyer and found the buyer in possession of cocaine, the officers had probable cause to arrest and search defendant incident thereto, without a warrant, and therefore, the trial court properly denied defendant’s motion to suppress. State v. Kirk, 2002 La. App. LEXIS 3634 (Nov. 21, 2002).

State fulfilled its burden of proving the admissibility of defendant’s statements, and the admissibility of a stolen check and Social Security card, that had been seized without a warrant, by first, proving that police had probable cause to arrest through the reliability of a confidential informant and partial corroboration of the accuracy of the informant’s information. State v. Ruffin, 434 So. 2d 1246, 1983 La. App. LEXIS 8997 (June 28, 1983), reversed by 448 So. 2d 1274, 1984 La. LEXIS 8367 (La. 1984).

Given that law enforcement officers had probable cause to arrest a defendant without a warrant, and that, as required by La. Code Crim. Proc. Ann. art. 703(C) and La. Rev. Stat. Ann. § 15:451, the State proved affirmatively, and beyond a reasonable doubt, that a defendant’s statements were freely and voluntarily made, and the defendant admitted that he had been advised of his Miranda rights, the defendant’s inculpatory statements, including one he made to protect his father, should not have been suppressed. State v. Weinberg, 364 So. 2d 964, 1978 La. LEXIS 5449 (Nov. 13, 1978).

•• Warrantless Arrest. — Defendant’s allegation that evidence should have been suppressed was without merit where crack cocaine was in plain view on car’s floorboard when police officers made a valid investigatory stop based upon reasonable suspicion of criminal activity, including the observation of people approaching defendant’s car at various intervals and engaging in hand-to-hand transactions through the open windows. State v. Manson, 791 So. 2d 749, 2001 La. App. LEXIS 1718 (June 27, 2001), writ denied by La. 2001-2269, 825 So. 2d 1156, 2002 La. LEXIS 2713 (La. Sept. 20, 2002).

Warrentless search of a protected area, while unreasonable unless it fell within one of the specifically established exceptions, was valid where the probable cause to arrest was coupled with exigent circumstances. State in Interest of Maness v. Black, 434 So. 2d 143, 1983 La. App. LEXIS 8878 (Mar. 8, 1983), writ of certiorari denied by 435 So. 2d 446, 1983 La. LEXIS 10691 (La. 1983).

• Search & Seizure

•• General Overview. — Where defense counsel did not file a timely motion to suppress the car keys, which belonged to the victim and were found in defendant’s pocket, from evidence because of an unconstitutional search and seizure, defendant was deemed to have waived the objection to admission of the keys based on an infirmity in the search or seizure under La. Code Crim. Proc. Ann. art. 703. State v. Womack, 283 So. 2d 708, 1973 La. LEXIS 6314 (Sept. 24, 1973).

•• Exclusionary Rule

••• General Overview. — Search was not unconstitutional where it was conducted outside of the territorial limits of an issuing court due to confusion regarding the parish in which a defendant’s home was located; there was no evidence of any misconduct on the part of police, such as “judge shopping,” and the warrant was just as easily obtainable from a court within the proper judicial district. State v. Matthieu, 506 So. 2d 1209, 1987 La. LEXIS 9213 (May 18, 1987).

•• Fruit of the Poisonous Tree

••• Attenuation. — Denial of defendants’ motions to suppress was not in error as the discovery of the marijuana was so attenuated from the initial stop that any potential taint was purged; defendants consented to the search of their vehicles, a drug dog alerted an officer that the vehicle contained illegal drugs, and there was no finding that defendants were not free to leave. State v. McCoy, 817 So. 2d 421, 2002 La. App. LEXIS 1313 (May 8, 2002), writ denied by La. 2002-1549, 831 So. 2d 983, 2002 La. LEXIS 3696 (La. Dec. 13, 2002).

Trial court properly granted defendant’s motion to suppress his confession where the prosecution failed to demonstrate that the confession was sufficiently attenuated from the illegal arrest; it was the prosecution’s burden to demonstrate the admissibility of the confession under La. Code Crim. Proc. Ann. art. 703(D). State v. Cournet, 675 So. 2d 785, 1996 La. App. LEXIS 935 (May 22, 1996), writ of certiorari denied by La. 96-1657, 679 So. 2d 1367, 1996 La. LEXIS 2712 (La. Oct. 4, 1996).

•• Search Warrants

••• General Overview. — Hearing on defendant’s motion to suppress evidence seized pursuant to a search warrant was reopened on appeal; because the record did not contain the affidavit in support of the warrant, the court was unable to determine whether there was probable cause for the search or whether police officers acted in good faith and had exigent circumstances sufficient to justify entry prior to obtaining the warrant. State v. Young, 751 So. 2d 364, 2000 La. App. LEXIS 10 (Jan. 12, 2000).

Where the trial court found that evidence was seized pursuant to a lawful search, it erred in granting a motion to suppress under La. Code Crim. Proc. Ann. art. 703(A) on the ground that the police officers did not identify defendant as the driver from whom the evidence was seized. State v. Green, 454 So. 2d 885, 1984 La. App. LEXIS 9346 (July 31, 1984).

Although one exception to the rule that, on the trial of a motion to suppress, the burden of proof was on the defendant to prove the grounds of his motion was that the State had the burden of proving beyond a reasonable doubt the voluntariness of a confession which the defendant had moved to suppress as evidence at the trial on the merits, La. Code Crim. Proc. Ann. art. 703(C), La. Rev. Stat. Ann. § 15:451, the exception did not apply given that the State did not seek to introduce, nor the defendant to suppress, the confessions of two persons for use as evidence at the trial on the merits, and the defendant had not borne his burden of showing that the confessions were involuntary, so a search warrant obtained based on them was not illegal, and evidence obtained pursuant to that warrant was properly not suppressed. State v. Bouffanie, 364 So. 2d 971, 1978 La. LEXIS 5450 (Nov. 13, 1978).

••• Confidential Informants

•••• General Overview. — Trial court did not abuse its discretion in finding that a search warrant issued based on an officer’s affidavit that did not include the fact that a person observed in a possible drug transaction with defendants had been stopped and was found to have only ribbon which the suspect said that he had just bought from defendants, and which falsely stated that the confidential informant whose tip led to the surveillance of defendants had bought cocaine from one of the defendants within the past 48 hours when the informant had not seen defendants in two weeks, was insufficient to support the probable cause finding by the magistrate who issued the warrant. State v. Horton, 820 So. 2d 556, 2002 La. LEXIS 2168 (June 21, 2002).

Defendant’s counsel was properly prevented from attempting to ascertain the identity of an informant in the jury’s presence during his trial for LSD possession with intent to distribute; the reliability of the informant was not raised as a ground for defendant’s pre-trial suppression motion and the proper procedure would have been to move for a hearing on that issue out of the hearing of the jury. State v. Thorson, 302 So. 2d 578, 1974 La. LEXIS 3865 (Oct. 28, 1974).

••• Execution of Warrant. — Where the search was conducted pursuant to a search warrant, defendant had the burden to prove the grounds of his motion to suppress pursuant to La. Code Crim. Proc. Ann. art. 703D; the warrant was issued upon a showing of probable cause as the detective personally witnessed a controlled buy of crack cocaine from defendant at his residence that provided probable cause to secure a warrant for that address, further the search conducted was of defendant’s person and residence, which was clearly encompassed by the description in the warrant. State v. Lincoln, 794 So. 2d 56, 2001 La. App. LEXIS 1621 (June 22, 2001).

Although a search warrant was executed at nighttime without authorization, the search was not unreasonable where the agents arrived before dark to wait for defendant, entered the house at 9:00 p.m. while the lights were still on, warned defendant’s grandparents of the impending search, and executed the warrant at 9:30 when defendant appeared. State v. Nicholas, 652 So. 2d 666, 1995 La. App. LEXIS 686 (Mar. 3, 1995), writ denied by La. 95-0761, 656 So. 2d 1013, 1995 La. LEXIS 1659 (La. June 23, 1995).

••• Issuance by Neutral & Detached Magistrates. — Initial protection against unreasonable searches is the requirement that law enforcement officers obtain judicial sanction, via warrant applications, for searches. State v. Brown, 750 So. 2d 262, 1999 La. App. LEXIS 3598 (Dec. 15, 1999).

••• Jurisdiction. — Search was not unconstitutional where it was conducted outside of the territorial limits of an issuing court due to confusion regarding the parish in which a defendant’s home was located; there was no evidence of any misconduct on the part of police, such as “judge shopping,” and the warrant was just as easily obtainable from a court within the proper judicial district. State v. Matthieu, 506 So. 2d 1209, 1987 La. LEXIS 9213 (May 18, 1987).

••• Particularity. — The burden of showing that the municipal address provided in the search warrant would have presented confusion falls upon defendant because he is challenging the validity of a search authorized by a warrant. State v. Garantine, 527 So. 2d 1144, 1988 La. App. LEXIS 1614 (June 21, 1988).

••• Probable Cause

•••• General Overview. — Defendants’ drug convictions were proper where they failed to meet the burden of providing that the evidence pursuant to the issuance of the search warrant should have been suppressed, pursuant to La. Code Crim. Proc. Ann. art. 703(D); there was probable cause sufficient to execute the search warrant because the facts established a sufficient nexus between the place sought to be searched and the property sought to be seized, since the officers observed defendant leaving his residence carrying a brown paper bag, traveling directly to his store, and almost immediately commencing suspected drug sales. State v. Williams, 859 So. 2d 751, 2003 La. App. LEXIS 2871 (Oct. 6, 2003), writ denied by La. 2004-3093, 916 So. 2d 133, 2005 La. LEXIS 2745 (La. Nov. 28, 2005).

Where evidence is seized pursuant to a search warrant, the defendant bears the burden of proof at a trial on his motion to suppress that evidence, and the task of a reviewing court is simply to insure that under the totality of the circumstances the issuing magistrate has a “substantial basis” for concluding that probable cause existed; the magistrate’s determination of probable cause, prior to issuance of a search warrant, is entitled to significant deference by the reviewing court and marginal cases should be resolved in favor of finding the magistrate’s assessment to be reasonable. State v. Rando, 848 So. 2d 19, 2003 La. App. LEXIS 1106 (Apr. 9, 2003), writ denied by La. 2003-2154, 858 So. 2d 419, 2003 La. LEXIS 3403 (La. Nov. 14, 2003).

Trial court did not abuse its discretion in finding that a search warrant issued based on an officer’s affidavit that did not include the fact that a person observed in a possible drug transaction with defendants had been stopped and was found to have only ribbon which the suspect said that he had just bought from defendants, and which falsely stated that the confidential informant whose tip led to the surveillance of defendants had bought cocaine from one of the defendants within the past 48 hours when the informant had not seen defendants in two weeks, was insufficient to support the probable cause finding by the magistrate who issued the warrant. State v. Horton, 820 So. 2d 556, 2002 La. LEXIS 2168 (June 21, 2002).

••• Scope. — Where defendant failed to prove that the warrant issued under La. Code Crim. Proc. Ann. art. 703(D) was defective, his motion to suppress was properly denied. State v. Whorton, 440 So. 2d 858, 1983 La. App. LEXIS 9467 (Oct. 24, 1983).

•• Warrantless Searches

••• General Overview. — Under La. Code Crim. Proc. Ann. art. 703(D), at a hearing on a motion to suppress evidence, the State has the burden of proving the admissibility of all evidence seized without a warrant; a trial court’s ruling on a motion to suppress evidence is entitled to great weight, as the trial court has been able to observe the witnesses and weigh the credibility of their testimony. State v. Johnson, 748 So. 2d 527, 1999 La. App. LEXIS 3320 (Nov. 17, 1999), writ denied by La. 2000-1110, 778 So. 2d 591, 2001 La. LEXIS 76 (La. Jan. 5, 2001), writ denied by La. 2000-0351, 781 So. 2d 1256, 2001 La. LEXIS 365 (La. Jan. 26, 2001).

Defendant’s failure to file a motion to suppress evidence, in the absence of a showing of surprise or lack of opportunity to file the motion, operated as a waiver of any claimed violation of his constitutional rights; where it was clear that the driver of a vehicle had consented to a search of the vehicle, the State carried its burden of proving the admissibility of evidence seized from the vehicle without a warrant. State v. Rios, 528 So. 2d 163, 1988 La. App. LEXIS 740 (Mar. 2, 1988), writ of certiorari denied by 530 So. 2d 83, 1988 La. LEXIS 1727 (La. 1988).

Syringes and drugs were not admissible as evidence where the Louisiana State Racing Commission did not meet its burden, under La. Code Crim. Proc. Ann. art. 703(E), of proving that a warrant was not required in a racetrack search by police officers who were allegedly appointed Commission stewards as provided for under La. Rev. Stat. Ann. § 4:147; there was no evidence showing that the Commission had followed any statutory or commission procedure in making the appointments. Pullin v. Louisiana State Racing Com., 465 So. 2d 122, 1985 La. App. LEXIS 8253 (Feb. 12, 1985), reversed by 477 So. 2d 683, 1985 La. LEXIS 9737 (La. 1985).

Pursuant to La. Code Crim. Proc. Ann. art. 703D, defendant’s motion to suppress evidence was erroneously denied because the State did not meet its burden to affirmatively show that one of the exceptions for a warrantless search was applicable. State v. Talbert, 449 So. 2d 446, 1984 La. LEXIS 8813 (Apr. 2, 1984).

State sufficiently met its burden of proof under La. Code Crim. Proc. Ann. art. 703(D), justifying the admission of evidence police found during a warrantless search of cardboard boxes found inside the trunk of defendant’s car; the evidence indicated that the officers had probable cause to believe that the boxes contained contraband and the boxes were not surrounded with a sufficient expectation of privacy so as to be clothed with Fourth Amendment protection State v. Cunningham, 412 So. 2d 1329, 1982 La. LEXIS 10763 (Apr. 5, 1982).

Under La. Code Crim. Proc. Ann. arts. 531-534, a motion to quash the indictment is not a proper remedy for an unconstitutional search and seizure; under La. Code Crim. Proc. Ann. art. 703, the motion to suppress is the proper vehicle to raise the unconstitutionality of the search and seizure. State v. Barnes, 257 LA. 1017, 245 So. 2d 159, 1970 La. LEXIS 3658 (June 29, 1970).

••• Abandoned Property. — Defendant abandoned a bag of marijuana by dropping it on the ground as he fled from police; thus, it was subject to seizure and suppression of the marijuana evidence was not warranted under La. Code Crim. Proc. Ann. art. 703(D). State v. Banks, 800 So. 2d 28, 2001 La. App. LEXIS 2492 (Oct. 17, 2001), writ of certiorari denied by La. 2001-3103, 825 So. 2d 1189, 2002 La. LEXIS 2821 (La. Sept. 30, 2002).

••• Body Cavity Searches. — Where an officer saw defendant try to swallow marijuana and the officer scraped it off his tongue with a spoon, the search was incident to a lawful arrest and the method used was not unconstitutionally offensive because the officer was confronted with an emergency that threatened the destruction of evidence. State v. Wood, 262 LA. 259, 263 So. 2d 28, 1972 La. LEXIS 5925 (June 5, 1972).

Where an officer saw defendant and his companion try to swallow marijuana, told the companion that he would have to have her stomach pumped, and both defendant and his companion then opened their mouths and allowed the officer to scrape their tongues with a spoon, the officer’s statement did not render the search unconstitutional; the statement did not represent a threat of physical violence to either defendant or his companion and there was no evidence that defendant yielded to the seizure because he construed the statement as a threat of physical violence. State v. Wood, 262 LA. 259, 263 So. 2d 28, 1972 La. LEXIS 5925 (June 5, 1972).

••• Consent to Search. — Denial of defendant’s motion to suppress and his subsequent conviction for possession of marijuana were both improper where the evidence seized from the residence was the fruit of an illegal stop and tainted consent; the State failed to meet its burden of proving the admissibility of evidence seized without a warrant, La. Code Crim. Proc. Ann. art. 703(D). State v. Tovar, 860 So. 2d 51, 2003 La. App. LEXIS 2846 (Oct. 15, 2003).

Denial of defendants’ motions to suppress was not in error as the discovery of the marijuana was so attenuated from the initial stop that any potential taint was purged; defendants consented to the search of their vehicles, a drug dog alerted an officer that the vehicle contained illegal drugs, and there was no finding that defendants were not free to leave. State v. McCoy, 817 So. 2d 421, 2002 La. App. LEXIS 1313 (May 8, 2002), writ denied by La. 2002-1549, 831 So. 2d 983, 2002 La. LEXIS 3696 (La. Dec. 13, 2002).

Although a valid consent search was a recognized exception to the warrant requirement, the burden was on the state to prove that the consent was given freely and voluntarily pursuant to La. Code Crim. Proc. Ann. art. 703D; the record supported the conclusion that defendant’s mother gave both oral and written consent to the search, as the police testified that she first gave verbal permission and subsequently signed the written waiver of search warrant form in their presence. State v. Lincoln, 794 So. 2d 56, 2001 La. App. LEXIS 1621 (June 22, 2001).

When faced with a motion to suppress evidence, the State complied with its burden of proving the admissibility of evidence seized, under La. Code Crim. Proc. Ann. art. 703(D) without a warrant, by proving that the driver of the car in which marijuana was seized had given consent to allow the car to be searched. State v. Fort, 670 So. 2d 319, 1996 La. App. LEXIS 236 (Jan. 31, 1996).

Officer’s offer to speak to the prosecutor and to recommend defendant be placed in chemical abuse program did not render the defendant’s consent to search or confession involuntary. State v. Helwig, 489 So. 2d 296, 1986 La. App. LEXIS 6797 (May 12, 1986), writ of certiorari denied by 495 So. 2d 301, 1986 La. LEXIS 7414 (La. 1986).

•••• General Overview. — Officer stopped defendant for having illegal tinting on his car windows and for not having an inspection sticker; according to the officer, during the traffic stop, defendant began to behave nervously and repeatedly tried to close the car door. The officer then asked and received consent to search defendant’s car, defendant’s consent was freely and voluntarily given, and there was no indication that defendant withdrew his consent at any time; thus, because the traffic stop and search were valid under La. Code Crim. Proc. Ann. art. 215.1(D), the Fourth Amendment, and La. Const. art. I, § 5, as was defendant’s consent to search, the trial court did not err in denying defendant’s motion to suppress the evidence. State v. Joseph, 901 So. 2d 590, 2005 La. App. LEXIS 1079 (Apr. 26, 2005), writ denied by La. 2005-1700, 922 So. 2d 1176, 2006 La. LEXIS 479 (La. Feb. 3, 2006).

••• Exigent Circumstances

•••• General Overview. — Where police had reason to believe their surveillance position had been made known to the defendants, and that the defendants, knowing they had been observed by police officers, would destroy evidence, police had probable cause to arrest the defendants and exigent circumstances to justify entering the residence to ensure no evidence was destroyed until a search warrant could be obtained; trial court did not abuse its discretion in denying the motion to suppress the evidence. State v. Wright, 850 So. 2d 778, 2003 La. App. LEXIS 1930 (June 18, 2003).

Where a police officer received a tip from a reliable confidential informant, that there would be a delivery of cocaine at a specific location, the informant described the driver, the vehicle, and the exact route that the vehicle was taking, officers conducted an investigatory stop of the vehicle, verifying the details of the tip, and one officer saw defendant move a plastic bag so that it was less visible, the trial court’s suppression of the evidence was reversed because: (1) the investigatory stop was justified based on the past reliability of the informant, verification of all of the specific items of supporting information, and the rational inferences drawn from the tip, (2) the warrantless seizure of the cocaine was justified under the automobile exception to the Fourth Amendment in that, defendant tried to hide a bag and that act along with the facts already known by the police, converted reasonable suspicion into probable cause, and (3) exigent circumstances were present in that the cocaine was located in a vehicle that was mobile and the evidence could have been lost if not seized when it was available. State v. Carey, 847 So. 2d 680, 2003 La. App. LEXIS 1367 (May 7, 2003).

Police officers’ concern for the occupants of an apartment into which defendant fled, coupled with the officers’ belief that defendant would destroy evidence, constituted exigent circumstances authorizing the officers to make a warrantless entry into the apartment; thus, the drug evidence found near a sofa on which defendant was seated was not subject to suppression under La. Code Crim. Proc. Ann. art. 703(D). State v. Banks, 800 So. 2d 28, 2001 La. App. LEXIS 2492 (Oct. 17, 2001), writ of certiorari denied by La. 2001-3103, 825 So. 2d 1189, 2002 La. LEXIS 2821 (La. Sept. 30, 2002).

Where evidence of a crime was located in an unlocked and unattended vehicle parked on a public road, exigent circumstances and probable cause existed to uphold a warrantless search; the State met its burden of proof, required by La. Code Crim. Proc. Ann. art. 703(D), that the search fell within an exception to the warrant requirement, and there was no violation of the prohibitions against unreasonable searches and seizures provided by La. Const. art. I, § 5. State v. Wells, 593 So. 2d 465, 1992 La. App. LEXIS 52 (Jan. 22, 1992), writ of certiorari denied by 598 So. 2d 357, 1992 La. LEXIS 1670 (La. 1992).

A motion to suppress evidence obtained from an impounded car was improperly denied in a trial involving cocaine possession charges where the purposes of protection of property/protection from claims no longer applied. State v. Green, 482 So. 2d 930, 1986 La. App. LEXIS 6010 (Jan. 22, 1986).

Defendant’s pickup truck with a camper mounted on the back was a vehicle, and two police officers’ entry into the camper and seizure of syringes and a white substance found inside it was justified because the officers had probable cause to believe that the camper contained contraband and exigent circumstances required an immediate search. State v. Oliver, 448 So. 2d 156, 1984 La. App. LEXIS 8387 (Mar. 13, 1984).

The “plain view” doctrine doctrine permits the warrantless seizure by police of private possessions when their entry or vantage point is lawfully obtained, they observe incriminating evidence inadvertently, and it is immediately apparent that the items the officers observe may be evidence of a crime, contraband or otherwise subject to seizure. State v. Oliver, 448 So. 2d 156, 1984 La. App. LEXIS 8387 (Mar. 13, 1984).

••• Inventory Searches. — Defendant’s motion to suppress the gun retrieved from his vehicle was denied because the officer had probable cause to stop the vehicle based on the information he received and to arrest the defendant based on the witness identification; the officer was allowed to impound the vehicle and conduct an inventory. State v. Jackson, 517 So. 2d 366, 1987 La. App. LEXIS 11020 (Dec. 8, 1987).

••• Investigative Stops. — Where informant stated that defendant would deliver heroin to a particular convenience store, at a specific time, the informant identified defendant from a photograph, and at the scene, and the testimony was clear on the past reliability of the informant was shown, and although the informant did not describe defendant’s vehicle, there was reasonable suspicion to justify the investigatory stop, which led to seizure of drugs from the two involved defendants. State v. Cooley, 857 So. 2d 1209, 2003 La. App. LEXIS 2655 (Sept. 30, 2003), writ denied by La. 2003-3107, 869 So. 2d 818, 2004 La. LEXIS 803 (La. Mar. 12, 2004).

Informant shown to be reliable stated that defendant would deliver heroin to a particular convenience store, at a specific time, the informant identified defendant from a photograph, and at the scene, and although the informant did not describe defendant’s vehicle, there was reasonable suspicion to justify the investigatory stop, which led to seizure of drugs from the two involved defendants. State v. Cooley, 857 So. 2d 1209, 2003 La. App. LEXIS 2655 (Sept. 30, 2003), writ denied by La. 2003-3107, 869 So. 2d 818, 2004 La. LEXIS 803 (La. Mar. 12, 2004).

Where a police officer received a tip from a reliable confidential informant, that there would be a delivery of cocaine at a specific location, the informant described the driver, the vehicle, and the exact route that the vehicle was taking, officers conducted an investigatory stop of the vehicle, verifying the details of the tip, and one officer saw defendant move a plastic bag so that it was less visible, the trial court’s suppression of the evidence was reversed because: (1) the investigatory stop was justified based on the past reliability of the informant, verification of all of the specific items of supporting information, and the rational inferences drawn from the tip, (2) the warrantless seizure of the cocaine was justified under the automobile exception to the Fourth Amendment in that, defendant tried to hide a bag and that act along with the facts already known by the police, converted reasonable suspicion into probable cause, and (3) exigent circumstances were present in that the cocaine was located in a vehicle that was mobile and the evidence could have been lost if not seized when it was available. State v. Carey, 847 So. 2d 680, 2003 La. App. LEXIS 1367 (May 7, 2003).

Conviction of possession of cocaine was affirmed because the appellate record was insufficient to determine whether defendant’s trial counsel was ineffective in failing to file a motion to suppress the evidence under the provisions of LA. Code Crim. Proc. Ann. art. 215A, 703, in that testimony from the officers that would have been admissible at a suppression hearing was deemed inadmissible at trial. State v. Foster, 828 So. 2d 72, 2002 La. App. LEXIS 2768 (Sept. 11, 2002).

Validity of an investigatory stop is a determination for the trial court in the first instance; thus, it was necessary for the magistrate to rule on whether police, acting on an anonymous tip had sufficiently reliable information to make an investigative stop. State v. Smith, 785 So. 2d 815, 2001 La. LEXIS 1239 (May 25, 2001).

Grant of defendant’s motion to suppress evidence under La. Code Crim. Proc. Ann. art. 703 was reversed because police officers had reasonable suspicion that defendant intended to engage in unlawful conduct and was about to commit an offense under La. Code Crim. Proc. Ann. art. 215.1; the arresting officers possessed reasonable suspicion sufficient to conduct an investigatory stop of defendant prior to defendant’s entering his wife’s residence because the officers had heard defendant state that he was going to get a gun while defendant was engaged in a verbal altercation with others. State v. Hamilton, 770 So. 2d 413, 2000 La. App. LEXIS 2493 (Sept. 13, 2000).

When a warrant has not been obtained, the State bears the burden of proving the validity of the search at a hearing on a motion to suppress. State v. Johnson, 748 So. 2d 31, 1999 La. App. LEXIS 2485 (Sept. 22, 1999).

State sustained its burden under La. Code Crim. Proc. Ann. art. 703(D) to show admissibility of evidence seized without a warrant in a consensual search where police initially stopped defendant for following another vehicle too closely in violation of La. Rev. Stat. § 32:81(A) and continued detention was based on defendant’s suspicious conduct and the passenger’s possession of drug paraphernalia. State v. Dixon, 708 So. 2d 506, 1998 La. App. LEXIS 270 (Feb. 25, 1998).

Officers had probable cause to stop the defendant’s vehicle where the defendant was speeding and they had probable cause to search the vehicle where the drug dog alerted the officers to contraband; the trial court properly denied the defendant’s motion to suppress. State v. Washington, 687 So. 2d 575, 1997 La. App. LEXIS 7 (Jan. 15, 1997).

Because a defendant’s erratic driving alone provided reasonable suspicion to stop him and his subsequent arrest was based on probable cause, and the State met its burden under La. Code Crim. Proc. Ann. art. 703(D) of proving that a bottle of phencyclidine and other drug-related items were in plain view, there was no violation of either U.S. Const. amend. IV or La. Const. art. I, § 5 and all of the evidence was properly admitted into evidence. State v. Haynes, 514 So. 2d 1206, 1987 La. App. LEXIS 10527 (Oct. 28, 1987).

••• Open Fields. — Defendant had no reasonable expectation of privacy in a container left lying under a tire in a vacant lot, and police officers’ warrantless search came within the exception of the open fields doctrine. State v. Green, 683 So. 2d 1292, 1996 La. App. LEXIS 2644 (Nov. 6, 1996), writ of certiorari denied by La. 96-2892, 695 So. 2d 963, 1997 La. LEXIS 1916 (La. June 13, 1997).

••• Plain View. — Defendant’s motion to suppress evidence consisting of marijuana and a gun was denied because the officer’s initial intrusion into defendant’s apartment was justified under the protective sweep doctrine and the apparent contraband was in plain view. State v. Narcisse, 791 So. 2d 149, 2001 La. App. LEXIS 1707 (June 27, 2001), writ denied by La. 2001-2231, 817 So. 2d 1152, 2002 La. LEXIS 2078 (La. June 14, 2002).

No search took place where an officer requested (as opposed to directed, ordered, instructed or demanded) that defendant empty her pockets by asking “Would you empty your pockets?” and defendant voluntarily consented to display the contents of her pockets to the requesting officer and his fellow deputies who then properly seized the flakes and rock of cocaine in plain view; evidence was admissible under La. Code Crim. Proc. Ann. art. 703. State v. Shaw, 736 So. 2d 951, 1999 La. App. LEXIS 812 (Mar. 31, 1999).

Where the matchbox was inadvertently discovered by the police officer, while the officer was providing light to the defendant, the matchbox fell within the plain view doctrine under La. Code Crim. Proc. Ann. art. 703(D), and the matchbox was properly admitted as evidence. State v. Hill, 618 So. 2d 568, 1993 La. App. LEXIS 1820 (May 5, 1993).

Where police were in hot pursuit of defendant, they were justified in entering defendant’s property to prevent his escape, and an officer was justified in going to the rear of defendant’s mobile home to ensure that defendant did not attempt to flee via the back door; where an officer, while lawfully in that position, saw a pair of socks and a shirt that matched the description of that worn by the assailant, the officer was justified in seizing the shirt and socks to prevent destruction of this evidence, as the items were in plain view and thus within the plain view exception to the warrant requirement. State v. Henderson, 571 So. 2d 770, 1990 La. App. LEXIS 2851 (Dec. 5, 1990).

Officers’ warrantless search and seizure of defendant’s car met the plain view exception to the warrant requirement under La. Code Crim. Proc. Ann. art. 703D where officers stopped defendant for driving erratically, shined a flashlight into defendant’s car as they approached, and inadvertently spotted a clear bag containing what appeared to be marijuana in plain view. State v. Cassell, 540 So. 2d 1219, 1989 La. App. LEXIS 457 (Mar. 15, 1989), writ of certiorari denied by 548 So. 2d 321, 1989 La. LEXIS 2081 (La. 1989).

Because a defendant’s erratic driving alone provided reasonable suspicion to stop him and his subsequent arrest was based on probable cause, and the State met its burden under La. Code Crim. Proc. Ann. art. 703(D) of proving that a bottle of phencyclidine and other drug-related items were in plain view, there was no violation of either U.S. Const. amend. IV or La. Const. art. I, § 5 and all of the evidence was properly admitted into evidence. State v. Haynes, 514 So. 2d 1206, 1987 La. App. LEXIS 10527 (Oct. 28, 1987).

Defendant’s motion to suppress syringes and a white substance found in his camper mounted on a pickup truck was properly denied; no illegal search and seizure occurred because the “plain view” doctrine authorized officers’ entry into the camper after they knocked on its door, defendant opened it, and they saw a co-defendant hiding syringes inside the camper. State v. Oliver, 448 So. 2d 156, 1984 La. App. LEXIS 8387 (Mar. 13, 1984).

••• Search Incident to Lawful Arrest

•••• General Overview. — Trial court erred in suppressing drug evidence seized from defendant where he had made a sale of drugs to a confidential informant, who had already provided the police with the tip that a man with the same name as defendant was selling drugs from the targeted location; the police officers had probable cause to arrest defendant and lawfully conducted a search incidental to that arrest. State v. Dowell, 857 So. 2d 1098, 2003 La. App. LEXIS 2799 (Sept. 24, 2003).

Where officers received information from a citizen that drugs were being sold from defendant’s apartment, the officers observed defendant come to the door and complete drug transactions, the officers stopped a buyer and found the buyer in possession of cocaine, the officers had probable cause to arrest and search defendant incident thereto, without a warrant, and therefore, the trial court properly denied defendant’s motion to suppress. State v. Kirk, 2002 La. App. LEXIS 3634 (Nov. 21, 2002).

Defendant’s motion to suppress evidence consisting of marijuana and a gun was denied because the officer’s initial intrusion into defendant’s apartment was justified under the protective sweep doctrine and the apparent contraband was in plain view. State v. Narcisse, 791 So. 2d 149, 2001 La. App. LEXIS 1707 (June 27, 2001), writ denied by La. 2001-2231, 817 So. 2d 1152, 2002 La. LEXIS 2078 (La. June 14, 2002).

A defendant’s conviction of possession of pentazocine and the denial of a motion to suppress was proper because a confidential informant supplied accurate information to the police, thus probable cause existed to arrest and search the defendant. State v. Bell, 482 So. 2d 11, 1985 La. App. LEXIS 10532 (Dec. 26, 1985).

State fulfilled its burden of proving the admissibility of defendant’s statements, and the admissibility of a stolen check and Social Security card, that had been seized without a warrant, by first, proving that police had probable cause to arrest through the reliability of a confidential informant and partial corroboration of the accuracy of the informant’s information. State v. Ruffin, 434 So. 2d 1246, 1983 La. App. LEXIS 8997 (June 28, 1983), reversed by 448 So. 2d 1274, 1984 La. LEXIS 8367 (La. 1984).

Defendant failed to meet his burden of proof on motion to suppress evidence where the evidence was in plain view, obtained during a search incident to a lawful arrest, or by consent. State v. Rogers, 324 So. 2d 403, 1975 La. LEXIS 4192 (Dec. 8, 1975).

Where an officer saw defendant try to swallow marijuana and the officer scraped it off his tongue with a spoon, the search was incident to a lawful arrest and the method used was not unconstitutionally offensive because the officer was confronted with an emergency that threatened the destruction of evidence. State v. Wood, 262 LA. 259, 263 So. 2d 28, 1972 La. LEXIS 5925 (June 5, 1972).

••• Stop & Frisk

•••• General Overview. — Where a police officer received a tip from a reliable confidential informant, that there would be a delivery of cocaine at a specific location, the informant described the driver, the vehicle, and the exact route that the vehicle was taking, officers conducted an investigatory stop of the vehicle, verifying the details of the tip, and one officer saw defendant move a plastic bag so that it was less visible, the trial court’s suppression of the evidence was reversed because: (1) the investigatory stop was justified based on the past reliability of the informant, verification of all of the specific items of supporting information, and the rational inferences drawn from the tip, (2) the warrantless seizure of the cocaine was justified under the automobile exception to the Fourth Amendment in that, defendant tried to hide a bag and that act along with the facts already known by the police, converted reasonable suspicion into probable cause, and (3) exigent circumstances were present in that the cocaine was located in a vehicle that was mobile and the evidence could have been lost if not seized when it was available. State v. Carey, 847 So. 2d 680, 2003 La. App. LEXIS 1367 (May 7, 2003).

Where police officers received a complaint of drug activity, arrived at the location and observed what looked like a drug transaction, and defendant walked away when he saw the police, the police had reasonable suspicion that defendant committed a crime; thus, their stop of defendant was justified and the evidence was properly admitted. State v. Hall, 775 So. 2d 52, 2000 La. App. LEXIS 2600 (Oct. 4, 2000).

Where the police officer testified that when the defendant removed his hand from his waistband the officer saw a white piece of paper protruding from his zipper area, but there was no evidence this particular defendant was known to the officers or that they had any information to indicate he was involved in drug trafficking, and the officer testified that, when he patted down defendant for a weapon he immediately realized that the bag defendant had did not contain a weapon, the State did not meet its burden to show that the evidence seized was admissible. State v. Dappemont, 734 So. 2d 736, 1999 La. App. LEXIS 751 (Mar. 17, 1999).

Incriminating statement made by a defendant during a Terry stop in an open field was not a custodial interrogation for the purposes of Miranda and the statement that he owned a particular marijuana patch was admissible under La. Code Crim. Proc. Ann. art. 703(D) at the defendant’s trial for cultivation of marijuana. State v. Alford, 694 So. 2d 1162, 1997 La. App. LEXIS 1388 (May 9, 1997), writ denied by La. 97-1844, 703 So. 2d 1292, 1997 La. LEXIS 3588 (La. Nov. 14, 1997).

Where information provided by a confidential informant was not corroborated by independent police investigation and did not provide sufficient details, the evidence seized by the warrantless search was inadmissible, pursuant to La. Code Crim. Proc. Ann. art. 703. State v. Mingo, 638 So. 2d 1209, 1994 La. App. LEXIS 2035 (June 24, 1994).

••• Vehicle Searches. — Officers had probable cause to stop the defendant’s vehicle where the defendant was speeding and they had probable cause to search the vehicle where the drug dog alerted the officers to contraband; the trial court properly denied the defendant’s motion to suppress. State v. Washington, 687 So. 2d 575, 1997 La. App. LEXIS 7 (Jan. 15, 1997).

When faced with a motion to suppress evidence, the State complied with its burden of proving the admissibility of evidence seized, under La. Code Crim. Proc. Ann. art. 703(D) without a warrant, by proving that the driver of the car in which marijuana was seized had given consent to allow the car to be searched. State v. Fort, 670 So. 2d 319, 1996 La. App. LEXIS 236 (Jan. 31, 1996).

Where evidence of a crime was located in an unlocked and unattended vehicle parked on a public road, exigent circumstances and probable cause existed to uphold a warrantless search; the State met its burden of proof, required by La. Code Crim. Proc. Ann. art. 703(D), that the search fell within an exception to the warrant requirement, and there was no violation of the prohibitions against unreasonable searches and seizures provided by La. Const. art. I, § 5. State v. Wells, 593 So. 2d 465, 1992 La. App. LEXIS 52 (Jan. 22, 1992), writ of certiorari denied by 598 So. 2d 357, 1992 La. LEXIS 1670 (La. 1992).

Defendant’s pickup truck with a camper mounted on the back was a vehicle, and two police officers’ entry into the camper and seizure of syringes and a white substance found inside it was justified because the officers had probable cause to believe that the camper contained contraband and exigent circumstances required an immediate search. State v. Oliver, 448 So. 2d 156, 1984 La. App. LEXIS 8387 (Mar. 13, 1984).

The “plain view” doctrine doctrine permits the warrantless seizure by police of private possessions when their entry or vantage point is lawfully obtained, they observe incriminating evidence inadvertently, and it is immediately apparent that the items the officers observe may be evidence of a crime, contraband or otherwise subject to seizure. State v. Oliver, 448 So. 2d 156, 1984 La. App. LEXIS 8387 (Mar. 13, 1984).

•••• General Overview. — The State sustained its burden of proving that the cocaine seized in defendants’ car was admissible under La. Code Crim. Proc. Ann. art. 703(D) because the police had probable cause to believe the car contained contraband based on information from a reliable confidential informant and because defendants fled and resisted arrest. State v. Ankrum, 573 So. 2d 244, 1990 La. App. LEXIS 2998 (Dec. 18, 1990).

• Interrogation

•• Miranda Rights

••• General Overview. — Where defendant was about to give a taped confession and indicated that he might want to talk to a lawyer and where the police officer replied that defendant had already confessed but was free to speak with a lawyer, the statement was not coercive, and the confession was admissible. State v. Perkins, 540 So. 2d 556, 1989 La. App. LEXIS 443 (Mar. 15, 1989).

••• Custodial Interrogation. — Defendant’s conviction for aggravated kidnapping and life sentence was proper where the trial court correctly denied his motion to suppress his confession because it was not made under the influence of fear, duress, intimidation, menaces, threats, inducements, or promises, pursuant to La. Rev. Stat. Ann. § 15:451, and La. Code Crim. Proc. Ann. art. 703(D); the police testimony as well as the videotaped confession rebutted defendant’s claims that his condition at the time of the questioning undermined the voluntariness of his statement. State v. George, 855 So. 2d 861, 2003 La. App. LEXIS 2503 (Sept. 24, 2003).

Contrary to defendant’s assertion in his brief, the State established that defendant received an adequate Miranda warning through the testimony of the detective, the introduction of the waiver of rights form signed by defendant and initialed by one of the detectives, and defendant’s affirmative responses in the audiotaped statement indicating an understanding and waiver of defendant’s Miranda rights, and the record supported a finding that defendant’s statement was freely and voluntarily given. State v. Small, 850 So. 2d 1019, 2003 La. App. LEXIS 1897 (June 27, 2003), writ denied by La. 2003-2202, 865 So. 2d 75, 2004 La. LEXIS 305 (La. Jan. 30, 2004).

When any person has been arrested or detained in connection with the investigation or commission of any offense, he shall be advised fully of the reason for his arrest or detention, his right to remain silent, his right against self incrimination, his right to the assistance of counsel and, if indigent, his right to court appointed counsel; before a confession can be introduced into evidence, the State must affirmatively prove that it was not made under the influence of fear, duress, intimidation, menaces, threats, inducements or promises under La. Rev. Stat. Ann. § 15:451, and La. Code Crim. Proc. Ann. art. 703 D, and the State’s burden of proof is beyond a reasonable doubt. State v. Jones, 840 So. 2d 7, 2003 La. App. LEXIS 94 (Jan. 29, 2003), writ of certiorari denied by La. 2003-0956, 855 So. 2d 309, 2003 La. LEXIS 2779 (La. Oct. 3, 2003).

Before a confession or inculpatory statement was admissible evidence against a defendant, it had to be established that the accused who made the statement during custodial interrogation was first advised of his Miranda rights and that the statement was made freely and voluntarily and not under the influence of fear, duress, intimidation, menaces, threats, inducements or promises. State v. Murray, 782 So. 2d 132, 2001 La. App. LEXIS 460 (Feb. 28, 2001), writ denied by La. 2001-1026, 810 So. 2d 1137, 2002 La. LEXIS 653 (La. Feb. 22, 2002), writ denied by La. 2001-1854, 812 So. 2d 650, 2002 La. LEXIS 1031 (La. Mar. 28, 2002), writ denied by La. 2003-0122, 865 So. 2d 716, 2004 La. LEXIS 380 (La. Feb. 6, 2004).

Before a confession, or inculpatory statement, can be introduced into evidence, the state must affirmatively prove that it was free and voluntary and not made under the influence of fear, duress, intimidation, menaces, threats, inducements, or promises pursuant to La. Rev. Stat. Ann. § 15:451 and La. Code Crim. Proc. Ann. art. 703(D); the state must also establish that an accused who makes a statement during a custodial interrogation was first advised of his Miranda rights. State v. Finch, 733 So. 2d 716, 1999 La. App. LEXIS 1300 (May 5, 1999).

La. Code Crim. Proc. Ann. art. 703D and La. Rev. Stat. Ann. § 15:451 provide that the State must affirmatively show that a statement or confession was freely and voluntarily given, without inducements, threats, or promises, in order for a statement or confession to be admissible at trial, and this was the case where defendant was willing to speak with officers and freedom of movement was not restricted to a degree associated with an arrest after he consented to being searched. State v. Hayes, 726 So. 2d 39, 1998 La. App. LEXIS 3409 (Nov. 25, 1998), writ denied by La. 99-0055, 741 So. 2d 29, 1999 La. LEXIS 1472 (La. May 7, 1999).

Where defendant was picked up by officers, driven to the detective bureau, placed in an office, and later interviewed, he was in custody for purposes of La. Code Crim. Proc. Ann. art. 703(D) and the Miranda warning requirements. State v. Bentley, 692 So. 2d 1207, 1997 La. App. LEXIS 588 (Mar. 25, 1997).

Under La. Code Crim. Proc. Ann. art. 703(D), the state bears the burden of affirmatively proving that a confession was free and voluntary and not made under the influence of fear, duress, intimidation, threats, inducements, or promises before it can be admitted into evidence. State v. Brown, 598 So. 2d 565, 1992 La. App. LEXIS 1058 (Apr. 14, 1992), writ of certiorari denied by 605 So. 2d 1092, 1992 La. LEXIS 2606 (La. 1992).

Procedural safeguards for admission of a confession found at La. Code Crim. Proc. Ann. art. 703 were not violated where defendant’s oral inculpatory statement of involvement in a rape, made while in custody but before Miranda warnings were given, was a spontaneous and unresponsive answer to a police officer’s question about the location of defendant’s car keys, asked so that defendant’s car could be moved out of the way. State v. Castillo, 389 So. 2d 1307, 1980 La. LEXIS 9060 (Oct. 6, 1980), writ of certiorari denied by 453 U.S. 922, 101 S. Ct. 3159, 69 L. Ed. 2d 1004, 1981 U.S. LEXIS 2766 (1981).

In the prosecution of defendant, the State had not borne its burden of proving the confession of defendant free and voluntary under La. Code Crim. Proc. Ann. art. 703 and La. Rev. Stat. Ann. § 15:451 where defendant offered specific testimony of threats by unnamed police officers and of physical abuse by a specified police officer. State v. Hills, 354 So. 2d 186, 1977 La. LEXIS 6776 (Dec. 19, 1977).

••• Notice & Warning. — Trial court did not err by admitting a murder confession into evidence where it was freely and voluntarily given; defendant signed a waiver of rights form, an attorney was present, and defendant was familiar with the criminal justice system due to prior felony convictions. State v. Stewart, 862 So. 2d 1100, 2003 La. App. LEXIS 3452 (Dec. 12, 2003), writ denied by La. 2004-0234, 876 So. 2d 74, 2004 La. LEXIS 1899 (La. June 4, 2004).

Before a confession or an inculpatory statement can be introduced into evidence, the State must affirmatively prove that it was not made under the influence of fear, duress, intimidation, menaces, threats, inducements or promises; although defendant did not sign a waiver of rights form and there was no recorded statement from which to ascertain that defendant was advised of or waived defendant’s rights, the State met its burden of proving beyond a reasonable doubt that the statements were freely and voluntarily given, and that defendant was advised of defendant’s Miranda rights prior to any questioning, where the trial court expressly stated that it did not have any reason to disbelieve the police officer’s testimony that the advisement was given, and that defendant voluntarily made the statements. State v. Turner, 859 So. 2d 911, 2003 La. App. LEXIS 2985 (Oct. 29, 2003), writ of certiorari denied by La. 2003-3400, 871 So. 2d 347, 2004 La. LEXIS 1019 (La. Mar. 26, 2004).

Record showed that defendant was properly advised of his Miranda rights when he was arrested and that, after he was placed in the police car, defendant sought assistance from two officers, one of which indicated that he would see what he could do for defendant if he told them what he knew. However, pursuant to La. Rev. Stat. Ann. § 15:451 and La. Code Crim. Proc. Ann. art. 703(D), the officer’s remark did not negate the voluntary nature of defendant’s admission that the cocaine was his and the trial court properly denied defendant’s motion to suppress his statement to the officers. State v. Holloway, 847 So. 2d 200, 2003 La. App. LEXIS 1396 (May 16, 2003), writ of certiorari denied by La. 2003-1720, 861 So. 2d 558, 2003 La. LEXIS 3722 (La. Dec. 19, 2003), writ denied by La. 2003-1929, 861 So. 2d 560, 2003 La. LEXIS 3728 (La. Dec. 19, 2003).

Given that law enforcement officers had probable cause to arrest a defendant without a warrant, and that, as required by La. Code Crim. Proc. Ann. art. 703(C) and La. Rev. Stat. Ann. § 15:451, the State proved affirmatively, and beyond a reasonable doubt, that a defendant’s statements were freely and voluntarily made, and the defendant admitted that he had been advised of his Miranda rights, the defendant’s inculpatory statements, including one he made to protect his father, should not have been suppressed. State v. Weinberg, 364 So. 2d 964, 1978 La. LEXIS 5449 (Nov. 13, 1978).

••• Right to Counsel During Questioning. — Although the trial court did not believe the testimony of defendant and defendant’s mother with respect to an invocation of the right to counsel under La. Const. art. I, § 13, the trial court erred in holding that the issue of voluntariness of defendant’s statement was decided at the motion to suppress and did not present the issue to the jury as was defendant’s right under La. Code Crim. Proc. Ann. art. 703(G); nevertheless, the trial court’s error did not warrant reversal of defendant’s conviction for first degree murder because it was unlikely that the jurors would have viewed the reliability of defendant’s statement in a different light even if they had received and credited evidence from defendant’s mother, or perhaps the defendant himself, involving the supposed request for counsel. State v. Williams, 831 So. 2d 835, 2002 La. LEXIS 3066 (Nov. 1, 2002), superseded by statute in State v. Turner, La. 2005-2425, 936 So. 2d 89, 2006 La. LEXIS 2133 (La. July 10, 2006).

••• Self-Incrimination Privilege. — In a criminal prosecution for armed robbery, the trial court did not err in admitted defendant’s taped statement to police; the police twice advised defendant of his Miranda rights before taking the recorded statement. State v. Weaver, 873 So. 2d 909, 2004 La. App. LEXIS 1180 (May 12, 2004).

••• Spontaneous Statements. — Procedural safeguards for admission of a confession found at La. Code Crim. Proc. Ann. art. 703 were not violated where defendant’s oral inculpatory statement of involvement in a rape, made while in custody but before Miranda warnings were given, was a spontaneous and unresponsive answer to a police officer’s question about the location of defendant’s car keys, asked so that defendant’s car could be moved out of the way. State v. Castillo, 389 So. 2d 1307, 1980 La. LEXIS 9060 (Oct. 6, 1980), writ of certiorari denied by 453 U.S. 922, 101 S. Ct. 3159, 69 L. Ed. 2d 1004, 1981 U.S. LEXIS 2766 (1981).

••• Voluntary Waiver. — When any person has been arrested or detained in connection with the investigation or commission of any offense, he shall be advised fully of the reason for his arrest or detention, his right to remain silent, his right against self incrimination, his right to the assistance of counsel and, if indigent, his right to court appointed counsel; before a confession can be introduced into evidence, the State must affirmatively prove that it was not made under the influence of fear, duress, intimidation, menaces, threats, inducements or promises under La. Rev. Stat. Ann. § 15:451, and La. Code Crim. Proc. Ann. art. 703 D, and the State’s burden of proof is beyond a reasonable doubt. State v. Jones, 840 So. 2d 7, 2003 La. App. LEXIS 94 (Jan. 29, 2003), writ of certiorari denied by La. 2003-0956, 855 So. 2d 309, 2003 La. LEXIS 2779 (La. Oct. 3, 2003).

In defendant’s trial for armed robbery where defendant sought to suppress his statements, the State complied with La. Rev. Stat. Ann. § 15:451 and La. Code Crim. Proc. Ann. art. 703(D) by affirmatively showing that defendant’s statements were made freely and voluntarily, where a detective testified at the suppression hearing that defendant was advised of his Miranda rights; that defendant was eager to talk to the detective about the incident; that defendant waived his Miranda rights and gave an audio tape recorded statement admitting that he committed the robbery; that defendant’s audio recording as well as the detective denied that the detective threatened defendant or made any promises; and where defendant admitted at the hearing that he waived his rights. State v. Taylor, 740 So. 2d 216, 1999 La. App. LEXIS 2238 (July 27, 1999), writ denied by La. 1999-2609, 756 So. 2d 322, 2000 La. LEXIS 826 (La. Mar. 17, 2000).

Where defendant was orally advised of his Miranda rights, it was not necessary that defendant give an express waiver of those rights to establish the admissibility of his statements into evidence. State v. Pittman, 585 So. 2d 591, 1991 La. App. LEXIS 2113 (July 30, 1991), writ of certiorari denied by 586 So. 2d 545, 1991 La. LEXIS 2739 (La. 1991).

Statement taken from a sophisticated “jailhouse lawyer” by prosecutors who were investigating the involvement of another suspect in the crime was not obtained in violation of his Miranda right to have counsel present during the interrogation, and satisfied La. Code Crim. Proc. Ann. art. 703(C). State v. Siegel, 366 So. 2d 1358, 1978 La. LEXIS 5593 (Dec. 15, 1978).

Trial court erred under La. Code Crim. Proc. Ann. art. 703(C) by allowing the state to introduce rebuttal testimony of an inculpatory statement that a defendant made to police officers without first establishing that the statement was freely and voluntarily given. State v. McGraw, 366 So. 2d 1278, 1978 La. LEXIS 5367 (June 19, 1978).

•• Noncustodial Confessions & Statements. — Incriminating statement made by a defendant during a Terry stop in an open field was not a custodial interrogation for the purposes of Miranda and the statement that he owned a particular marijuana patch was admissible under La. Code Crim. Proc. Ann. art. 703(D) at the defendant’s trial for cultivation of marijuana. State v. Alford, 694 So. 2d 1162, 1997 La. App. LEXIS 1388 (May 9, 1997), writ denied by La. 97-1844, 703 So. 2d 1292, 1997 La. LEXIS 3588 (La. Nov. 14, 1997).

State met its burden under La. Code Crim. Proc. Ann. art. 703(D) of proving the admissibility of defendant’s confession of the theft of public funds when it showed that the confession was freely made at a meeting with officers initiated by defendant, and, in accordance with La. Rev. Stat. Ann. § 15:451, his statement was free and voluntary and not induced by threats, promises, or coercion. State v. Phillips, 479 So. 2d 515, 1985 La. App. LEXIS 10295 (Nov. 19, 1985).

•• Voluntariness. — Trial court did not err by admitting a murder confession into evidence where it was freely and voluntarily given; defendant signed a waiver of rights form, an attorney was present, and defendant was familiar with the criminal justice system due to prior felony convictions. State v. Stewart, 862 So. 2d 1100, 2003 La. App. LEXIS 3452 (Dec. 12, 2003), writ denied by La. 2004-0234, 876 So. 2d 74, 2004 La. LEXIS 1899 (La. June 4, 2004).

Before a confession or an inculpatory statement can be introduced into evidence, the State must affirmatively prove that it was not made under the influence of fear, duress, intimidation, menaces, threats, inducements or promises; although defendant did not sign a waiver of rights form and there was no recorded statement from which to ascertain that defendant was advised of or waived defendant’s rights, the State met its burden of proving beyond a reasonable doubt that the statements were freely and voluntarily given, and that defendant was advised of defendant’s Miranda rights prior to any questioning, where the trial court expressly stated that it did not have any reason to disbelieve the police officer’s testimony that the advisement was given, and that defendant voluntarily made the statements. State v. Turner, 859 So. 2d 911, 2003 La. App. LEXIS 2985 (Oct. 29, 2003), writ of certiorari denied by La. 2003-3400, 871 So. 2d 347, 2004 La. LEXIS 1019 (La. Mar. 26, 2004).

Trial court did not err in admitting defendant’s confession because the totality of the circumstances showed that it was voluntarily given; defendant gave the statement after being advised of the Miranda rights twice, there was no evidence of threats, coercion, or force, and defendant’s allegation that he was induced by promises was undermined by the fact that defendant admitted that the statement given to police was not truthful. State v. McLelland, 860 So. 2d 31, 2003 La. App. LEXIS 2848 (Oct. 15, 2003), writ denied by La. 2003-3372, 871 So. 2d 347, 2004 La. LEXIS 1018 (La. Mar. 26, 2004).

Trial court did not err in denying defendant’s motion to suppress even though defendant did not sign a written waiver of his Miranda rights before making his first statement; the officer’s testimony of defendant’s oral waiver was sufficient to deny the motion. State v. Jenkins, 857 So. 2d 1185, 2003 La. App. LEXIS 2646 (Sept. 30, 2003), writ denied by La. 2004-2533, 916 So. 2d 130, 2005 La. LEXIS 2734 (La. Nov. 28, 2005).

In a second-degree murder case, the trial court did not commit reversible error by denying juvenile defendant’s motion to suppress a statement he made to the police as, considering the totality of the circumstances including that defendant was twice informed of his constitutional rights and was a person who was mature beyond his chronological age, his confession was freely and voluntarily given. State v. Terrick, 857 So. 2d 1153, 2003 La. App. LEXIS 2658 (Sept. 30, 2003), writ of certiorari denied by La. 2003-3272, 871 So. 2d 346, 2004 La. LEXIS 1015 (La. Mar. 26, 2004).

In defendant’s criminal prosecution arising from a series of robberies, the trial court did not err in failing to suppress statements defendant made to police indicating that he had loaned his car to a cohort for use in one of the robberies; the trial court was free to believe testimony from the officers that defendant was not threatened or promised anything to compel his statement. State v. Barton, 857 So. 2d 1189, 2003 La. App. LEXIS 2648 (Sept. 30, 2003), writ denied by La. 2003-3012, 866 So. 2d 817, 2004 La. LEXIS 696 (La. Feb. 20, 2004).

Defendant’s conviction for aggravated kidnapping and life sentence was proper where the trial court correctly denied his motion to suppress his confession because it was not made under the influence of fear, duress, intimidation, menaces, threats, inducements, or promises, pursuant to La. Rev. Stat. Ann. § 15:451, and La. Code Crim. Proc. Ann. art. 703(D); the police testimony as well as the videotaped confession rebutted defendant’s claims that his condition at the time of the questioning undermined the voluntariness of his statement. State v. George, 855 So. 2d 861, 2003 La. App. LEXIS 2503 (Sept. 24, 2003).

Where defendant claimed that defendant only admitted knowledge of possession of cocaine after police officers threatened to take everyone in the house to jail, including defendant’s former girlfriend, her teenage daughters, and their friends, this threat of “family prosecution” did not result in defendant’s confession being involuntary, as an officer’s advising the two adults that the adults would probably go to jail because of the cocaine discovery at the adults’ residence was not considered coercive, under the facts of the case, nor was the handcuffing of some adolescents during the search; before a confession could be introduced into evidence, the State had to affirmatively prove that the confession was not made under the influence of fear, duress, intimidation, menaces, threats, inducements, or promises, under La. Rev. Stat. Ann. § 15:451 and La. Code Crim. Proc. Ann. art. 703(D). State v. Trotter, 852 So. 2d 1247, 2003 La. App. LEXIS 2335 (Aug. 22, 2003), writ denied by La. 2003-2764, 867 So. 2d 689, 2004 La. LEXIS 550 (La. Feb. 13, 2004).

Contrary to defendant’s assertion in his brief, the State established that defendant received an adequate Miranda warning through the testimony of the detective, the introduction of the waiver of rights form signed by defendant and initialed by one of the detectives, and defendant’s affirmative responses in the audiotaped statement indicating an understanding and waiver of defendant’s Miranda rights, and the record supported a finding that defendant’s statement was freely and voluntarily given. State v. Small, 850 So. 2d 1019, 2003 La. App. LEXIS 1897 (June 27, 2003), writ denied by La. 2003-2202, 865 So. 2d 75, 2004 La. LEXIS 305 (La. Jan. 30, 2004).

Record showed that defendant was properly advised of his Miranda rights when he was arrested and that, after he was placed in the police car, defendant sought assistance from two officers, one of which indicated that he would see what he could do for defendant if he told them what he knew. However, pursuant to La. Rev. Stat. Ann. § 15:451 and La. Code Crim. Proc. Ann. art. 703(D), the officer’s remark did not negate the voluntary nature of defendant’s admission that the cocaine was his and the trial court properly denied defendant’s motion to suppress his statement to the officers. State v. Holloway, 847 So. 2d 200, 2003 La. App. LEXIS 1396 (May 16, 2003), writ of certiorari denied by La. 2003-1720, 861 So. 2d 558, 2003 La. LEXIS 3722 (La. Dec. 19, 2003), writ denied by La. 2003-1929, 861 So. 2d 560, 2003 La. LEXIS 3728 (La. Dec. 19, 2003).

Where defendant told arresting officers that he had nothing to say and that he wanted to speak to an attorney, but was questioned, threatened, and was offered favorable treatment for cooperating, defendant’s statement was not free and voluntary and therefore, had to be suppressed. State v. Robertson, 843 So. 2d 672, 2003 La. App. LEXIS 1369 (May 7, 2003).

Trial court did not err in denying defendant’s motion to suppress a confession where the state proved that defendant received Miranda warnings, the statement was voluntarily made, and was not the product of threats or duress, pursuant to La. Code Crim. Proc. Ann. art. 703, La. Rev. Stat. Ann. § 15:451; while defendant was entitled to counsel under La. Const. art. I, § 13, the fact that defendant’s father stated that they might want to retain an attorney at a later time did not amount to a request for counsel. State v. Cooper, 839 So. 2d 995, 2003 La. App. LEXIS 514 (Mar. 5, 2003), writ denied by La. 2003-0999, 855 So. 2d 330, 2003 La. LEXIS 2928 (La. Oct. 10, 2003).

When any person has been arrested or detained in connection with the investigation or commission of any offense, he shall be advised fully of the reason for his arrest or detention, his right to remain silent, his right against self incrimination, his right to the assistance of counsel and, if indigent, his right to court appointed counsel; before a confession can be introduced into evidence, the State must affirmatively prove that it was not made under the influence of fear, duress, intimidation, menaces, threats, inducements or promises under La. Rev. Stat. Ann. § 15:451, and La. Code Crim. Proc. Ann. art. 703 D, and the State’s burden of proof is beyond a reasonable doubt. State v. Jones, 840 So. 2d 7, 2003 La. App. LEXIS 94 (Jan. 29, 2003), writ of certiorari denied by La. 2003-0956, 855 So. 2d 309, 2003 La. LEXIS 2779 (La. Oct. 3, 2003).

There was no error in the trial court’s limitation of defense counsel’s cross-examination of a police officer concerning the circumstances of defendant’s interrogation and confession in his trial for first degree murder where the jury was fully apprised of the facts surrounding such examination and any error in allowing such evidence on the issue of voluntariness of the confession pursuant to La. Code Crim. Proc. Ann. art. 703 was deemed harmless. State v. Taylor, 838 So. 2d 729, 2003 La. LEXIS 16 (Jan. 14, 2003), writ of certiorari denied by 540 U.S. 1103, 124 S. Ct. 1036, 157 L. Ed. 2d 886, 2004 U.S. LEXIS 34, 72 U.S.L.W. 3446 (2004).

Where a police officer was investigating defendant for suspected drug activity, and defendant allegedly stated that defendant had “just gotten off of work and wanted to get a little high,” there was confusion over whether the officer had advised defendant of defendant’s Miranda rights; such a distinction was of no consequence, because the statement was a spontaneous unsolicited statement, the statement was voluntary, and it was admissible. State v. Sylvester, 834 So. 2d 1184, 2002 La. App. LEXIS 3921 (Dec. 11, 2002).

Although the trial court did not believe the testimony of defendant and defendant’s mother with respect to an invocation of the right to counsel under La. Const. art. I, § 13, the trial court erred in holding that the issue of voluntariness of defendant’s statement was decided at the motion to suppress and did not present the issue to the jury as was defendant’s right under La. Code Crim. Proc. Ann. art. 703(G); nevertheless, the trial court’s error did not warrant reversal of defendant’s conviction for first degree murder because it was unlikely that the jurors would have viewed the reliability of defendant’s statement in a different light even if they had received and credited evidence from defendant’s mother, or perhaps the defendant himself, involving the supposed request for counsel. State v. Williams, 831 So. 2d 835, 2002 La. LEXIS 3066 (Nov. 1, 2002), superseded by statute in State v. Turner, La. 2005-2425, 936 So. 2d 89, 2006 La. LEXIS 2133 (La. July 10, 2006).

Defendant’s limited invocation of his right to counsel was knowing and voluntary where he understood his rights under Miranda and chose to invoke his right to counsel only with regard to limited details of the incident; defendant freely chose to give his statement and to lead officers to the body and the gun. State v. Murray, 827 So. 2d 488, 2002 La. App. LEXIS 2672 (Aug. 29, 2002), writ of certiorari denied by La. 2002-2634, 852 So. 2d 1020, 2003 La. LEXIS 2373 (La. Sept. 5, 2003).

Although defendant testified that defendant was tired, sleepy, had high blood pressure, and was suffering from the flu and shaking, a detective testified that defendant was extremely calm and cooperative and appeared unaffected by the night’s events, thus the police testimony clearly rebutted defendant’s claims; defendant’s statement was freely and voluntarily given. State v. Miller, 824 So. 2d 1208, 2002 La. App. LEXIS 2401 (July 25, 2002), writ denied by La. 2002-2480, 847 So. 2d 1253, 2003 La. LEXIS 2145 (La. June 27, 2003).

Evidence demonstrated that defendant was orally given the Miranda warnings, although no rights card was signed, and that defendant understood and waived those rights; thus, the motion to suppress his statement to the officers was properly denied. State v. Johnson, 821 So. 2d 652, 2002 La. App. LEXIS 1897 (June 12, 2002).

Conditions precedent under La. Rev. Stat. Ann. 15:451 and La. Code Crim. Proc. Ann. art. 703(D) for use of defendant’s confession to the crime of armed robbery were met by a showing that the confession was given freely and voluntarily after defendant was advised of his constitutional rights; that defendant initiated the discussion that led to the confession; that prior to the confession, a deputy sheriff advised defendant of his Miranda rights, which defendant understood and waived; and that no promises of leniency or of better treatment were made, nor were there any other unlawful inducements to obtain defendant’s confession. State v. Jeselink, 799 So. 2d 684, 2001 La. App. LEXIS 2424 (Oct. 31, 2001).

Before a confession or inculpatory statement was admissible evidence against a defendant, it had to be established that the accused who made the statement during custodial interrogation was first advised of his Miranda rights and that the statement was made freely and voluntarily and not under the influence of fear, duress, intimidation, menaces, threats, inducements or promises. State v. Murray, 782 So. 2d 132, 2001 La. App. LEXIS 460 (Feb. 28, 2001), writ denied by La. 2001-1026, 810 So. 2d 1137, 2002 La. LEXIS 653 (La. Feb. 22, 2002), writ denied by La. 2001-1854, 812 So. 2d 650, 2002 La. LEXIS 1031 (La. Mar. 28, 2002), writ denied by La. 2003-0122, 865 So. 2d 716, 2004 La. LEXIS 380 (La. Feb. 6, 2004).

Trial court did not err under La. Code Crim. Proc. Ann. art. 703(G) when it denied defendant’s motion to suppress his confession during his trial for armed robbery where police detectives testified as to the voluntariness of the defendant’s confession and that when defendant was advised of his Miranda rights and asked if he was under the influence of drugs or alcohol, defendant replied that he was not. State v. Ouzts, 777 So. 2d 1286, 2001 La. App. LEXIS 133 (Feb. 7, 2001), writ denied by La. 2001-0990, 804 So. 2d 630, 2001 La. LEXIS 3818 (La. Dec. 14, 2001).

Where defendant went to the police station on his own because he heard that the police were looking for him, met with a detective who first informed him that there was a warrant for his arrest for murder, immediately stated that he was not the trigger man, gave a voluntary recorded statement after being read his Miranda rights, in which he claimed no involvement in the crime; the remark made by the defendant prior to being Mirandized was clearly spontaneous and properly admissible into evidence along with the defendant’s post-Miranda statement. State v. Fuller, 759 So. 2d 104, 1999 La. App. LEXIS 3613 (Dec. 17, 1999), writ denied by La. 2000-0159, 766 So. 2d 1273, 2000 La. LEXIS 2353 (La. Aug. 31, 2000).

In a capital murder case, defendant’s claim that his confession was coerced did not result in a reversal under La. Code Crim. Proc. Ann. art. 703 or La. Rev. Stat. Ann. § 15:451 because the State specifically rebutted defendant’s testimony as to numerous instances of police misconduct and the jury’s credibility determination under La. Code Crim. Proc. Ann. art. 703(G) was supported by the record. State v. Broadway, 753 So. 2d 801, 1999 La. LEXIS 2605 (Oct. 19, 1999), writ of certiorari denied by 529 U.S. 1056, 120 S. Ct. 1562, 146 L. Ed. 2d 466, 2000 U.S. LEXIS 2437, 68 U.S.L.W. 3630 (2000).

In defendant’s trial for armed robbery where defendant sought to suppress his statements, the State complied with La. Rev. Stat. Ann. § 15:451 and La. Code Crim. Proc. Ann. art. 703(D) by affirmatively showing that defendant’s statements were made freely and voluntarily, where a detective testified at the suppression hearing that defendant was advised of his Miranda rights; that defendant was eager to talk to the detective about the incident; that defendant waived his Miranda rights and gave an audio tape recorded statement admitting that he committed the robbery; that defendant’s audio recording as well as the detective denied that the detective threatened defendant or made any promises; and where defendant admitted at the hearing that he waived his rights. State v. Taylor, 740 So. 2d 216, 1999 La. App. LEXIS 2238 (July 27, 1999), writ denied by La. 1999-2609, 756 So. 2d 322, 2000 La. LEXIS 826 (La. Mar. 17, 2000).

La. Code Crim. Proc. Ann. art. 703D and La. Rev. Stat. Ann. § 15:451 provide that the State must affirmatively show that a statement or confession was freely and voluntarily given, without inducements, threats, or promises, in order for a statement or confession to be admissible at trial, and this was the case where defendant was willing to speak with officers and freedom of movement was not restricted to a degree associated with an arrest after he consented to being searched. State v. Hayes, 726 So. 2d 39, 1998 La. App. LEXIS 3409 (Nov. 25, 1998), writ denied by La. 99-0055, 741 So. 2d 29, 1999 La. LEXIS 1472 (La. May 7, 1999).

Before a confession may be introduced into evidence, the state has the burden of proving that it was given freely and voluntarily and not made under the influence of fear, duress, intimidation, menaces, threats, inducements, or promises. The statutorily-mandated test for voluntariness is not whether a confession was induced by improper external forces but whether the confession was free and voluntary; the state has the burden of affirmatively proving that the confession was free and voluntary. State v. Shelvin, 720 So. 2d 124, 1998 La. App. LEXIS 2814 (Oct. 7, 1998).

Where defendant, arrested for possession of cocaine, admitted after being read his Miranda rights that he bought the crack cocaine for his girl friend and the officers testified that they made no threats, inducements, or promises to obtain the statement, the statement was freely and voluntarily given and properly admitted at trial. State v. Brown, 715 So. 2d 96, 1998 La. App. LEXIS 1644 (June 24, 1998).

In defendant’s trial on the offense of simply burglary, a violation of La. Rev. Stat. Ann. § 14:62, the state affirmatively proved that defendant freely and voluntarily made inculpatory statements to police; thus, the trial court’s admission of the statements was not barred by La. Rev. Stat. Ann. § 15:451; La. Code Crim. Proc. Ann. art. 703(D). State v. Taylor, 709 So. 2d 883, 1998 La. App. LEXIS 267 (Feb. 25, 1998).

Defendant’s fear of jail did not render his confession involuntary under La. Code Crim. Proc. Ann. art. 703(D) or La. Rev. Stat. Ann. § 15:451. State v. Lavalais, 685 So. 2d 1048, 1996 La. LEXIS 3228 (Nov. 25, 1996), writ of certiorari denied by 522 U.S. 825, 118 S. Ct. 85, 139 L. Ed. 2d 42, 1997 U.S. LEXIS 4820, 66 U.S.L.W. 3255 (1997).

Wife’s statements about her lesbian lover’s shooting of her husband were not subject to suppression due to a failure to comply with La. Rev. Stat. Ann. § 15:451 and La. Code Crim. Proc. Ann. art. 703(D) where wife’s statements were voluntary, and she was not in a custodial situation, deprived of her freedom, or a suspect at the time. State v. Foret, 685 So. 2d 210, 1996 La. App. LEXIS 2886 (Nov. 14, 1996).

Where defendant was convicted of second degree murder, the conviction was proper; direct and circumstantial evidence supported the conviction and his confession was freely and voluntarily given. State v. Walker, 681 So. 2d 1023, 1996 La. App. LEXIS 2236 (Oct. 4, 1996).

Before the State may introduce into evidence what purports to be a confession or statement of a defendant, La. Code Crim. Proc. Ann. art. 703(G) and La. Rev. Stat. Ann. § 15:451 require that the state must first affirmatively show that it was freely and voluntarily given and was not made under the influence of fear, duress, menaces, threats, inducements, or promises. State v. Smith, 677 So. 2d 458, 1996 La. App. LEXIS 895 (Apr. 24, 1996).

Defendant’s confession to killing a man was voluntary under La. Code Crim. Proc. Ann. art. 703(D) and La. Rev. Stat. Ann. § 15:451, where police officers disputed defendant’s claim that the officers mistreated him at the time of his arrest, where defendant was given his Miranda rights before he made his confession, where defendant signed a waiver of his Miranda rights before making his confession, and where defendant admitted that he was not mistreated at the police station. State v. Watkins, 625 So. 2d 507, 1993 La. App. LEXIS 2912 (Sept. 28, 1993).

Although the defendant’s blood alcohol evidence was greater than .10, the doctor noted that the defendant was awake and responsive, and the doctor’s examination corroborated the officer’s testimony that the defendant was responsive during interrogation and that his confessions were voluntary. State v. Williams, 602 So. 2d 318, 1992 La. App. LEXIS 2075 (June 29, 1992), writ denied by 605 So. 2d 1125, 1992 La. LEXIS 3066 (La. 1992).

Testimony of detectives that defendant acted alert and oriented when advised of his rights and was able to recite them from memory and of the state’s psychiatric witness that defendant was malingering, giving inconsistent answers, and feigning mental illness provided a sufficient basis for finding that defendant was able to knowingly and intelligently waive his right to remain silent pursuant to La. Code Crim. Proc. Ann. art. 703(D) and comprehend the meaning of his confession and that the voluntariness of the confession was not destroyed by a mental abnormality or defect under La. Rev. Stat. Ann. § 15:432. State v. Widenhouse, 582 So. 2d 1374, 1991 La. App. LEXIS 1845 (June 21, 1991), writ of certiorari denied by 586 So. 2d 567, 1991 La. LEXIS 2738 (La. 1991), writ of certiorari denied by 503 U.S. 910, 112 S. Ct. 1274, 117 L. Ed. 2d 500, 1992 U.S. LEXIS 1481, 60 U.S.L.W. 3598 (1992).

Where defendant was about to give a taped confession and indicated that he might want to talk to a lawyer and where the police officer replied that defendant had already confessed but was free to speak with a lawyer, the statement was not coercive, and the confession was admissible. State v. Perkins, 540 So. 2d 556, 1989 La. App. LEXIS 443 (Mar. 15, 1989).

When officer’s statements to defendant about his relatives’ potential criminal liability were made as facts, to exhort him to tell the truth, not as threats, they did not render defendant’s subsequent confession involuntary. State v. Massey, 535 So. 2d 1135, 1988 La. App. LEXIS 2470 (Nov. 30, 1988).

Although defendant claimed that he did not understand that he was charged with attempted first degree murder when he made inculpatory statements, the statements were properly admitted where the State showed beyond a reasonable doubt that the statements were made freely, voluntarily, and not under the influence of fear, duress, intimidation, menace, threats, inducements, or promises as per La. Rev. Stat. Ann. § 15:451. State v. Williams, 521 So. 2d 629, 1988 La. App. LEXIS 658 (Feb. 23, 1988).

Motions to suppress filed under La. Code Crim. Proc. Ann. art. 703 address only constitutional violations; an essential prerequisite for suppressing a statement on voluntariness grounds is misconduct or overreaching by the police. State v. Schrader, 518 So. 2d 1024, 1988 La. LEXIS 51 (Jan. 18, 1988).

Defendant’s murder conviction was vacated where his confession to murder was not proved to be freely and voluntarily given, thus the lower court erred in admitting defendant’s confession and denying defendant’s motion to suppress the confession being admitted into evidence. State v. Seward, 509 So. 2d 413, 1987 La. LEXIS 9515 (June 22, 1987).

In defendant’s prosecution for arson, the trial court did not err in overruling his motion to suppress his confession where defendant was properly advised of his Miranda warnings before giving the confession and officers denied defendant’s contention that they made promises to induce the confession. State v. Landry, 502 So. 2d 281, 1987 La. App. LEXIS 8600 (Feb. 4, 1987), writ of certiorari denied by 508 So. 2d 63, 1987 La. LEXIS 9486 (La. 1987).

Officer’s offer to speak to the prosecutor and to recommend defendant be placed in chemical abuse program did not render the defendant’s consent to search or confession involuntary. State v. Helwig, 489 So. 2d 296, 1986 La. App. LEXIS 6797 (May 12, 1986), writ of certiorari denied by 495 So. 2d 301, 1986 La. LEXIS 7414 (La. 1986).

In the state’s prosecution of the defendant for murder, defendant’s inculpatory statement was voluntarily made, and thus fully admissible, and was in any event harmless error under La. Const., art. 1, § 13, La. Rev. Stat. Ann. § 15:451, and La. Code Crim. Proc. Ann. arts. 703(G), 921. State v. Burge, 486 So. 2d 855, 1986 La. App. LEXIS 6531 (Mar. 25, 1986), writ of certiorari denied by 493 So. 2d 1204, 1986 La. LEXIS 7141 (La. 1986).

Defendant’s confession was voluntary despite the defendant’s allegation that he was suffering from alcohol withdrawal because the defendant appeared coherent on the taped confession and understood the questions asked. State v. Arvel, 481 So. 2d 691, 1985 La. App. LEXIS 10498 (Dec. 26, 1985).

Although the state may have failed to prove the existence of an outstanding arrest warrant, which was not offered into evidence at trial, a defendant’s arrest appeared to be based on probable cause; the state did not rebut the defendant’s testimony that, before being brought to the police station, he was threatened and physically abused by the arresting officers, so a court of appeal was inclined to hold that the defendant’s confession was not freely and voluntarily given. State v. Boudreaux, 467 So. 2d 1335, 1985 La. App. LEXIS 9134 (Apr. 15, 1985).

In a forgery and theft case, the trial court’s findings, under La. Code Crim. Proc. Ann. art. 703(G), that defendant’s inculpatory statements were freely and voluntarily given in a conversation with a bank officer who was not a law enforcement official and in her subsequent warned interrogation by law enforcement, which she voluntarily initiated after requesting counsel, were adequately supported. State v. Wall, 457 So. 2d 1225, 1984 La. App. LEXIS 9619 (Oct. 9, 1984).

A confession by defendant to attempted rape and forcible rape charges was admissible under La. Code Crim. Proc. Ann. art. 703(D), where the evidence showed the confession was voluntary and not improperly coerced by threats or promises made by the police. State v. White, 458 So. 2d 535, 1984 La. App. LEXIS 9714 (Oct. 3, 1984), writ of certiorari denied by 476 So. 2d 341, 1985 La. LEXIS 9656 (La. 1985).

Where defendant was given a choice between voluntarily returning to Louisiana from California as a material witness or facing extradition on revived aggravated battery charges, his statements connecting him to a murder made three weeks after his return to Louisiana and arrest under a material witness warrant were free and voluntary as required under La. Rev. Stat. Ann. § 15:451. State v. Edwards, 419 So. 2d 881, 1982 La. LEXIS 11766 (Sept. 7, 1982).

While the officer did not state that he told defendant that were he to make a statement it would be brought to the attention of the district attorney, even had he done so, that alone would not render the statement inadmissible under La. Rev. Stat. Ann. § 15:451 or La. Code Crim. Proc. Ann. art. 703. State v. Jackson, 414 So. 2d 310, 1982 La. LEXIS 10996 (May 17, 1982).

Defendant’s confession to six simple burglaries was voluntary because no promises or threats were ever made; defendant gave written statements confessing to each of the burglaries after being advised of his Miranda rights. State v. Thibodeaux, 414 So. 2d 366, 1982 La. LEXIS 10973 (May 17, 1982).

Defendant’s conviction for aggravated rape was affirmed where the court rejected defendant’s contentions that the trial court failed to hold the state to the required burden of proof required under La. Code Crim. Proc. Ann. art. 703(C) and La. Rev. Stat. Ann. § 15:451 and that the trial court denied on insufficient evidence defendant’s motion to suppress a custodial confession; although defendant argued that he was mentally incapable of waiving his constitutional rights at the time of interrogation, the court found that the record reflected sufficient evidence to find that the state had met its burden to insure that the inculpatory statement and waiver of rights were made freely and voluntarily. State v. Istre, 407 So. 2d 1183, 1981 La. LEXIS 10987 (Nov. 16, 1981).

State satisfied its burden of affirmatively showing that defendant’s confession to aggravated rape was free and voluntary, under La. Rev. Stat. Ann. § 15:451 and La. Code Crim. Proc. Ann. art. 703; when the state presented testimony to substantiate the voluntariness of defendant’s confession and there was no specific testimony introduced by defendant that the state was required to rebut. State v. Campuzano, 404 So. 2d 1217, 1981 La. LEXIS 10441 (Sept. 28, 1981).

Under La. Rev. Stat. Ann. § 15:451 and La. Code Crim. Proc. Ann. art. 703(c), when the State seeks to introduce a confession, it must prove beyond a reasonable doubt that it was made freely and voluntarily, and must show affirmatively that it was not made under the influence of fear, duress, intimidation, menaces, inducements or promises. State v. Baylis, 388 So. 2d 713, 1980 La. LEXIS 8496 (Sept. 3, 1980).

Where defendants’ confessions to simple burglary were made freely and voluntarily, and the allegations of inducements were not supported by the record, they were admissible under La. Rev. Stat. Ann. § 15:451 and La. Code Crim. Proc. Ann. art. 703(C). State v. Napier, 385 So. 2d 776, 1980 La. LEXIS 7865 (June 23, 1980).

Where a defendant confessed only after being advised that he would not be prosecuted and being promised immunity, his confession was involuntary and was inadmissible. State v. Morvant, 384 So. 2d 765, 1980 La. LEXIS 7760 (May 19, 1980).

Offer to place a defendant in a witness protection program and provide other help if she gave a statement against a codefendant was sufficient to render her inculpatory statement involuntary; under La. Code Crim. Proc. Ann. art. 703(C), the staement was properly suppressed. State v. Jackson, 381 So. 2d 485, 1980 La. LEXIS 6792 (Mar. 3, 1980).

Despite the fact that a sanity commission determined that a defendant was found to be suffering from chronic schizophrenia characterized by loss of touch with reality, his evidence on a motion to suppress his confession was insufficient to raise the issue of his mental capacity to give a free and involuntary confession, and a district court’s determination that the State met its burden under La. Code Crim. Proc. Ann. art. 703(C), La. Rev. Stat. Ann. § 15:451, and La. Const., art. I, § 16 of showing that the confession was freely and voluntarily given was entitled to great weight on appeal. State v. Jones, 376 So. 2d 125, 1979 La. LEXIS 7113 (Oct. 8, 1979).

Under La. Rev. Stat. Ann. § 15:451 and La. Code Crim. Proc. Ann. art. 703(c), before a confession can be introduced in evidence, the state has the burden of affirmatively proving that it was free and voluntary and not made under the influence of fear, duress, intimidation, menaces, threats, inducements or promises; it must also be established that an accused who makes a confession during custodial interrogation was first advised of his Miranda rights. State v. Billiot, 370 So. 2d 539, 1979 La. LEXIS 6267 (Apr. 9, 1979), writ of certiorari denied by 444 U.S. 935, 100 S. Ct. 284, 62 L. Ed. 2d 194, 1979 U.S. LEXIS 3582 (1979).

Statement taken from a sophisticated “jailhouse lawyer” by prosecutors who were investigating the involvement of another suspect in the crime was not obtained in violation of his Miranda right to have counsel present during the interrogation, and satisfied La. Code Crim. Proc. Ann. art. 703(C). State v. Siegel, 366 So. 2d 1358, 1978 La. LEXIS 5593 (Dec. 15, 1978).

Despite a defendant’s testimony that his confession was not voluntary because the police denied him medical assistance when he was going through an acute heroin withdrawal, the State met its burden of proving, under La. Rev. Stat. Ann. § 15:451 and La. Code Crim. Proc. Ann. art. 703(C), that the confession was voluntarily made. State v. Bouffanie, 364 So. 2d 971, 1978 La. LEXIS 5450 (Nov. 13, 1978).

Defendant’s confession was voluntary because police officers present at the time of the confession testified that no promises or threats were made to defendant before his statement was recorded; nor did any of the interrogating officers promise that defendant’s wife would be released from detention if he gave a statement. State v. Webb, 364 So. 2d 984, 1978 La. LEXIS 5452 (Nov. 13, 1978).

Defendant’s inculpatory statements were properly admitted, as he was advised of his Miranda rights prior to making each statement and he was not mistreated or coerced into giving the statements; he was not induced to make the second statement by a promise that the first one would not be used. State v. Thompson, 353 So. 2d 235, 1977 La. LEXIS 6770 (Dec. 19, 1977).

State satisfied its burden of affirmatively proving that defendant’s confession to involvement in arson was freely and voluntarily made after defendant had been fully advised of his Miranda rights, as required by La. Rev. Stat. Ann. § 15:451 and La. Code Crim. Proc. Ann. art. 703(C) for introduction of the evidence at trial, notwithstanding defendant’s uncorroborated allegations that promises of medical treatment and leniency on pending charges were made, and the further assertion that defendant was intoxicated during the interrogation. State v. Adams, 347 So. 2d 195, 1977 La. LEXIS 4914 (June 20, 1977).

Given the evidence adduced at trial, the State met its burden of proving that a defendant’s statements were voluntarily made. State v. Scott, 344 So. 2d 1002, 1977 La. LEXIS 5647 (Apr. 11, 1977).

Defendant’s minority at the time of his arrest was not sufficient of itself to render his confession involuntary; the voluntariness of a confession required by La. Rev. Stat. Ann. § 15:451 and La. Code Crim. Proc. Ann. art. 703(C) was a question of fact. State v. Ross, 343 So. 2d 722, 1977 La. LEXIS 4680 (Mar. 7, 1977).

Trial court did not err in finding that defendants’ confessions were given freely and voluntarily; although the State’s evidence contradicted defendants’ evidence, the trial court’s factual and credibility determinations were entitled to great weight. State v. McSpaddin, 341 So. 2d 868, 1977 La. LEXIS 4970 (Jan. 24, 1977).

In a motion to suppress a written confession or inculpatory statement, the state has the burden of proving that the confession was freely and voluntarily made and was not given under the influence of intimidation, threats or promises. State v. Stewart, 325 So. 2d 819, 1976 La. LEXIS 4904 (Jan. 19, 1976), writ of certiorari denied by 425 U.S. 997, 96 S. Ct. 2213, 48 L. Ed. 2d 822, 1976 U.S. LEXIS 1808 (1975).

Because La. Code Crim. Proc. Ann. art. 703(D) made clear that the State bore the burden of proving that a confession was free and voluntary, the State was obligated to call its witnesses first and go forward with its proof at a hearing on a motion to suppress; the State was required to call its officers on direct examination because only after the State offered its proof was there any reason for defendant to call witnesses to rebut the testimony. State v. Peters, 315 So. 2d 678, 1975 La. LEXIS 4852 (June 23, 1975).

Under La. Code Crim. Proc. Ann. art. 703(c), the State bears the burden of proving beyond a reasonable doubt that a statement sought to be used was freely and voluntarily given; an accused is not obligated to testify in order to show that a confession was involuntary. State v. Bray, 292 So. 2d 697, 1974 La. LEXIS 3466 (Mar. 25, 1974).

• Grand Juries

•• Evidence Before the Grand Jury

••• Suppression of Evidence. — In defendant’s criminal prosecution arising from a series of robberies, the trial court did not err in failing to suppress statements defendant made to police indicating that he had loaned his car to a cohort for use in one of the robberies; the trial court was free to believe testimony from the officers that defendant was not threatened or promised anything to compel his statement. State v. Barton, 857 So. 2d 1189, 2003 La. App. LEXIS 2648 (Sept. 30, 2003), writ denied by La. 2003-3012, 866 So. 2d 817, 2004 La. LEXIS 696 (La. Feb. 20, 2004).

Where a motorist reported that a gray truck was being driven erratically and had pulled into a parking lot, officers found defendant in the only gray truck in the parking lot, and defendant tried to drive away when officers approached, the totality of the circumstances justified the officers’ stop of defendant to check on him to assure his safety and that of the public in general; hence, the trial court properly denied defendant’s motion to suppress evidence of his drunken appearance noted during the stop. State v. Boothe, 844 So. 2d 1139, 2003 La. App. LEXIS 1543 (May 22, 2003).

• Eyewitness Identification

•• General Overview. — Absence of part of a trial transcript due to a mechanical malfunction did not make it impossible for a trial court to decide defendant’s motion to suppress his identifications in two photographic displays and a physical line-up; the missing testimony could not have been material to the identifications’ suggestiveness, and necessary information would have emerged in cross-examination which was not missing. State v. Vaughn, 378 So. 2d 905, 1979 La. LEXIS 7632 (Dec. 13, 1979).

Absence of part of a trial transcript due to a mechanical malfunction did not make it impossible for a trial court to decide defendant’s motion to suppress his identifications in two photographic displays and a physical line-up; the appellate court was entitled to consider the complete record of his pre-trial motion for the same relief in determining that the identifications were not unduly suggestive. State v. Vaughn, 378 So. 2d 905, 1979 La. LEXIS 7632 (Dec. 13, 1979).

•• Fair Identification Requirement. — Defendant was not entitled to suppress an out-of-court identification; the fact that the defendant’s image was slightly larger than the rest did not make the procedure unduly suggestive. State v. Lee, 868 So. 2d 256, 2004 La. App. LEXIS 402 (Mar. 3, 2004), writ denied by La. 2004-1128, 883 So. 2d 1027, 2004 La. LEXIS 3030 (La. Oct. 8, 2004), writ denied by 967 So. 2d 534, 2007 La. LEXIS 2647 (La. 2007).

Defendant’s motion to suppress his identification was properly denied, because (1) defendant was chased for two blocks and apprehended immediately after the crime, (2) the victim had ample time to view her assailant, (3) defendant’s clothes were consistent with those described by the witnesses, (4) while none of the witnesses noticed defendant’s gold teeth, facial hair, and tattoo, or that his black shorts had silver trim on the side, the failure to notice those factors did not outweigh the positive identification testimony, and (5) defendant’s mother testified that defendant had shaved his facial hair. State v. Ford, 867 So. 2d 835, 2004 La. App. LEXIS 446 (Feb. 18, 2004), writ denied by La. 2004-1087, 883 So. 2d 1026, 2004 La. LEXIS 3024 (La. Oct. 8, 2004).

Defendant’s conviction and sentence for second-degree murder was proper where an officer’s identification, in conjunction with other identifications made by six other individuals, proved that there was no substantial likelihood of misidentification in the case. State v. LeBlanc, 862 So. 2d 129, 2003 La. App. LEXIS 3297 (Nov. 19, 2003), writ denied by La. 2004-0054, 872 So. 2d 1078, 2004 La. LEXIS 1620 (La. May 7, 2004).

Show-up identification was fair and properly not suppressed since eyewitness had excellent view of defendants, described them in detail to officers, and identified them with car they stole; all identification was within one hour of the crime. State v. Felton, 859 So. 2d 817, 2003 La. App. LEXIS 2876 (Oct. 8, 2003).

There are five factors to consider in determining if an identification is reliable: (1) the opportunity of the witness to view the criminal at the time of the crime, (2) the witness’ degree of attention, (3) the accuracy of the prior description of the criminal, (4) the level of certainty demonstrated at the confrontation, and (5) the time between the crime and the confrontation. State v. Felton, 859 So. 2d 817, 2003 La. App. LEXIS 2876 (Oct. 8, 2003).

Fairness is the standard of review for identification procedures, and reliability, is the linchpin in determining the admissibility of identification testimony. State v. Felton, 859 So. 2d 817, 2003 La. App. LEXIS 2876 (Oct. 8, 2003).

Even if the identification could be suggestive, it is the likelihood of misidentification which violates due process, not merely the suggestive identification procedure. State v. Felton, 859 So. 2d 817, 2003 La. App. LEXIS 2876 (Oct. 8, 2003).

Defendant who seeks to suppress an identification must prove both that the identification itself is suggestive and that there is a likelihood of misidentification as a result of the identification procedure. State v. Felton, 859 So. 2d 817, 2003 La. App. LEXIS 2876 (Oct. 8, 2003).

Appeals court reaffirmed a second-degree murder conviction; eyewitness’s testimony alone was sufficient to identify a defendant as the perpetrator, so defendant was not prejudiced by his trial counsel’s failure object to an officer’s identification testimony or failing to move for a mistrial. State v. Harris, 859 So. 2d 690, 2003 La. App. LEXIS 2879 (Oct. 1, 2003).

Defendant bore the burden of proof on his motion to suppress the victim’s out-of-court identification pursuant to La. Code Crim. Proc. Ann. art. 703(D), defendant did not meet his burden when he could not show that the identification was suggestive and that there was a substantial likelihood of misidentification; the evidence showed that the victim saw the perpetrator clearly as he was “in her face” and that she identified defendant without hesitation. State v. Williams, 786 So. 2d 805, 2001 La. App. LEXIS 803 (Apr. 11, 2001), writ denied by La. 2001-1377, 812 So. 2d 646, 2002 La. LEXIS 1017 (La. Mar. 28, 2002).

Appellant’s exposing of himself in a motor vehicle constituted a public place and thus was sufficient evidence to support his conviction under La. Rev. Stat. Ann. § 14:106; appellant’s motion to suppress identification testimony was properly denied because the procedure used was not suggestive or unreliable within the meaning of La. Code Crim. Proc. Ann. art. 703D. State v. Rodriguez, 753 So. 2d 339, 2000 La. App. LEXIS 238 (Feb. 16, 2000), writ denied by La. 2001-1788, 812 So. 2d 648, 2002 La. LEXIS 1025 (La. Mar. 28, 2002).

In defendant’s murder trial, the trial court properly denied defendant’s motion to suppress his in-court identification by two witnesses, where defendant did not meet his burden under La. Code Crim. Proc. Ann. art. 703(D) of proving that the witnesses’ out-of-court identification was suggestive and that there was a substantial likelihood of misidentification; where the witnesses had ample opportunity to observe defendant, and where the witnesses had a high degree of certainty in their identification. State v. Thibodeaux, 750 So. 2d 916, 1999 La. LEXIS 2231 (Sept. 8, 1999), writ of certiorari denied by 529 U.S. 1112, 120 S. Ct. 1969, 146 L. Ed. 2d 800, 2000 U.S. LEXIS 3243, 68 U.S.L.W. 3711 (2000).

One-on-one identifications were not unduly suggestive under La. Code Crim. Proc. Ann. art. 703(D) where each witness was taken separately to identify defendant near the crime scene soon after the crime’s commission, and the witnesses also identified defendant in court. State v. Clennon, 738 So. 2d 161, 1999 La. App. LEXIS 2087 (June 30, 1999).

A face-to-face identification of an armed robbery suspect was properly admitted at trial over the suspect’s motion to suppress because the identification, which took place shortly after the robbery, was not proven to be suggestive as required under La. Code Crim. Proc. Ann. art. 703(D). State v. Winfrey, 703 So. 2d 63, 1997 La. App. LEXIS 2629 (Oct. 28, 1997), writ denied by La. 98-0264, 719 So. 2d 481, 1998 La. LEXIS 2031 (La. June 19, 1998).

Where immediate and definite identifications result from inadvertent meetings between the victim and the suspect at the police station and later at the courthouse, and there is no indication of impropriety or suggestiveness, an out-of-court identification may be both reliable and admissible under La. Code Crim. Proc. Ann. art. 703(D). State v. Johnson, 664 So. 2d 141, 1995 La. App. LEXIS 2745 (Oct. 6, 1995), writ of certiorari denied by La. 95-2988, 669 So. 2d 426, 1996 La. LEXIS 786 (La. Mar. 15, 1996).

In the conviction of defendant for armed robbery, defendant was not entitled to the suppression of evidence of lineup identifications under La. Code Crim. Proc. Ann. art. 703(A) where the procedure used was not suggestive. State v. Duncan, 635 So. 2d 653, 1994 La. App. LEXIS 1008 (Apr. 6, 1994), writ denied by La. 94-1067, 644 So. 2d 649, 1994 La. LEXIS 2497 (La. Oct. 28, 1994).

Where the arresting officer had previously arrested a defendant for possession of a stolen vehicle, the defendant was unable to prove that his identification was suggestive and any likelihood of misidentification as a result of the identification procedure. State v. Lee, 545 So. 2d 1163, 1989 La. App. LEXIS 1130 (June 8, 1989).

Trial judge properly denied a defendant’s motion under La. Code Crim. Proc. art. 703 to suppress the evidence of a victim identification because there were no allegations that the police identification procedures were impermissibly suggestive, and the defendant’s challenges to the victim’s veracity and powers of observation were matters to be considered by the jury State v. Daniels, 473 So. 2d 873, 1985 La. App. LEXIS 9549 (July 9, 1985), writ of certiorari denied by 478 So. 2d 1233, 1985 La. LEXIS 10129 (La. 1985), remanded by La. App. 2000-0850, 773 So. 2d 229, 2000 La. App. LEXIS 2809 (La.App. 4 Cir. Nov. 8, 2000).

Contention of a defendant indicted for first-degree murder while perpetrating a simple robbery, that his identification needed to be suppressed due to the use of suggestive procedures, contained a basis for granting defendant a hearing upon his motion; the court ruled that an evidentiary proceeding was necessary under La. Code Crim. Proc. Ann. art. 703(E) where the identification procedure was suggestive and might result in misidentification, given that defendant’s picture accompanied a newspaper article reporting that defendant’s co-defendant had confessed and implicated defendant. State v. Miller, 451 So. 2d 1165, 1984 La. App. LEXIS 8826 (May 18, 1984).

•• In-Court Identifications. — In-court identification by the victims of an armed robbery was not inadmissible where a photographic lineup was allegedly tainted under La. Code Crim. Proc. Ann. art. 703; the victims had ample opportunity to view the perpetrator during the commission of the robbery and the victims were positive of their identification of the defendant as the perpetrator. State v. Burns, 441 So. 2d 1294, 1983 La. App. LEXIS 9640 (Nov. 22, 1983), writ of certiorari denied by 444 So. 2d 1242, 1984 La. LEXIS 8317 (La. 1984).

Where counsel for an armed robbery defendant argued that while both the court appointed attorney and retained counsel had appeared at the motion for new trial on the unrelated case, they had not noticed a witness who was to identify defendant in presence in court at that hearing, thus since this matter was. allegedly discovered a few days before trial by appointed co-counsel, the court in its discretion erred in not permitting the filing of a late motion to suppress. State v. Doucet, 371 So. 2d 739, 1979 La. LEXIS 6272 (Apr. 9, 1979).

•• Lineups. — Defendant failed to move to suppress evidence related to a photographic lineup prior to his trial under La. Code Crim. Proc. Ann. art. 703 or to offer a contemporaneous objection to admissibility of the lineup at trial, and therefore he did not preserve this issue for appellate review. State v. Musgrove, 774 So. 2d 1155, 2000 La. App. LEXIS 3330 (Dec. 15, 2000), writ denied by La. 2001-0356, 798 So. 2d 112, 2001 La. LEXIS 2582 (La. Sept. 28, 2001).

Defendant’s motion to suppress, filed under La. Code Crim. Proc. Ann. art. 703(D), was denied where the witness did not notice processing defect in the picture and the lineup was not unduly suggestive. State v. Pizzo, 575 So. 2d 844, 1991 La. App. LEXIS 295 (Feb. 14, 1991).

Defendant’s pretrial motion to suppress his identification in ta physical line-up was properly denied; he showed no violation of La. Code Crim. Proc. Ann. art. 703(C) because the line-up procedure was devoid of any suggestive practices or statements on the part of the law enforcement authorities State v. Vaughn, 378 So. 2d 905, 1979 La. LEXIS 7632 (Dec. 13, 1979).

•• Photo Identifications. — In first degree murder prosecution, a review of the color lineup photographs showed that four of the six photographs, including defendant’s photograph, had some type of glare or shine on the forehead, and the other three photographs had some highlights on the nose and/or mouth, but the subject shine was certainly not suggestive, and even if the lineups had been suggestive in nature, under the totality of the circumstances, the trial court did not err in finding the identifications reliable, and in denying defendant’s motion to suppress. State v. Turner, 859 So. 2d 911, 2003 La. App. LEXIS 2985 (Oct. 29, 2003), writ of certiorari denied by La. 2003-3400, 871 So. 2d 347, 2004 La. LEXIS 1019 (La. Mar. 26, 2004).

In a capital murder case, defendant did not meet his burden of proof on a motion to suppress an out-of-court identification under La. Code Crim. Proc. Ann. art. 703(D); although a victim did not participate in a photographic lineup until more than a year after the crime, the identification procedure did not appear to be suggestive and there was little likelihood of misidentification. State v. Broadway, 753 So. 2d 801, 1999 La. LEXIS 2605 (Oct. 19, 1999), writ of certiorari denied by 529 U.S. 1056, 120 S. Ct. 1562, 146 L. Ed. 2d 466, 2000 U.S. LEXIS 2437, 68 U.S.L.W. 3630 (2000).

In the conviction of defendant for armed robbery, defendant’s motion to suppress a pretrial photographic lineup was properly denied under La. Code Crim. Proc. Ann. art. 703(D); the witnesses had ample opportunity to view defendant during the commission of the crime and they were standing directly next to defendant while he committed the crime. State v. Hawkins, 572 So. 2d 108, 1990 La. App. LEXIS 2257 (Oct. 16, 1990).

Strict identity of defendant’s physical characteristics among others depicted in a photographic array was not required, where all that was required was a resemblance sufficient to reasonably test the identification. State v. Bartley, 564 So. 2d 1297, 1990 La. App. LEXIS 1708 (June 25, 1990).

A photographic identification was not obtained where defendant’s photograph was the only one with a long scar down the side of his face, and where witnesses had the opportunity to view him in police custody prior to selecting him out of the photographic lineup. State v. Bartley, 564 So. 2d 1297, 1990 La. App. LEXIS 1708 (June 25, 1990).

Pursuant to La. Code Crim. Proc. Ann. art. 703(C), a defendant, who challenges a photographic lineup, has the burden of proving that such lineup was unduly suggestive. State v. Brady, 524 So. 2d 1356, 1988 La. App. LEXIS 908 (Apr. 19, 1988), writ of certiorari denied by 532 So. 2d 175, 1988 La. LEXIS 2500 (La. 1988).

Defendant attempting to suppress a photographic lineup has the burden of proving improper suggestion. State v. Mancino, 485 So. 2d 551, 1986 La. App. LEXIS 6409 (Mar. 10, 1986).

Defendant failed to preserve for appeal his objection to a witness’s identification at trial; further, in carefully reviewing the witness’s testimony, along with that of the detective, the appellate court did not find any prior illegal suggestion or impropriety that might have tainted the in-court identification. State v. Mancino, 485 So. 2d 551, 1986 La. App. LEXIS 6409 (Mar. 10, 1986).

Physical and photographic lineup identification were not supressed where the victim was shown approximately 18 photographic lineups and three of those lineups included the defendant’s photo. State v. Williams, 458 So. 2d 1315, 1984 La. App. LEXIS 10335 (Oct. 9, 1984), writ of certiorari denied by 463 So. 2d 1317, 1985 La. LEXIS 8055 (La. 1985).

Appeals court affirmed armed robbery conviction; store employee witness’s identifications of defendant from specific pages of a high school yearbook and a lineup were not unduly suggestive under La. Code Crim. Proc. Ann. art. 703(D), and even a suggestive identification would not to result in reversal where the identification was reliable as judged by the factors of witness’s (1) opportunity to view defendant, (2) degree of attention, (3) description accuracy, (4) level of certainty, and (5) time between viewing at the crime and at the identification. State v. Lucky, 453 So. 2d 1234, 1984 La. App. LEXIS 9201 (June 26, 1984), writ of certiorari denied by 459 So. 2d 529, 1984 La. LEXIS 10200 (La. 1984).

In-court identification by the victims of an armed robbery was not inadmissible where a photographic lineup was allegedly tainted under La. Code Crim. Proc. Ann. art. 703; the victims had ample opportunity to view the perpetrator during the commission of the robbery and the victims were positive of their identification of the defendant as the perpetrator. State v. Burns, 441 So. 2d 1294, 1983 La. App. LEXIS 9640 (Nov. 22, 1983), writ of certiorari denied by 444 So. 2d 1242, 1984 La. LEXIS 8317 (La. 1984).

Defendant’s pretrial motion to suppress his identification in two photographic displays was properly denied; he showed no suggestiveness pursuant to La. Code Crim. Proc. Ann. art. 703(C) because the five photographs showed similar individuals, officers were careful not to single out defendant’s photograph in any way, and the victim identified defendant without hesitation. State v. Vaughn, 378 So. 2d 905, 1979 La. LEXIS 7632 (Dec. 13, 1979).

•• Showup Identifications. — Show-up identification was fair and properly not suppressed since eyewitness had excellent view of defendants, described them in detail to officers, and identified them with car they stole; all identification was within one hour of the crime. State v. Felton, 859 So. 2d 817, 2003 La. App. LEXIS 2876 (Oct. 8, 2003).

There are five factors to consider in determining if an identification is reliable: (1) the opportunity of the witness to view the criminal at the time of the crime, (2) the witness’ degree of attention, (3) the accuracy of the prior description of the criminal, (4) the level of certainty demonstrated at the confrontation, and (5) the time between the crime and the confrontation. State v. Felton, 859 So. 2d 817, 2003 La. App. LEXIS 2876 (Oct. 8, 2003).

Fairness is the standard of review for identification procedures, and reliability, is the linchpin in determining the admissibility of identification testimony. State v. Felton, 859 So. 2d 817, 2003 La. App. LEXIS 2876 (Oct. 8, 2003).

Even if the identification could be suggestive, it is the likelihood of misidentification which violates due process, not merely the suggestive identification procedure. State v. Felton, 859 So. 2d 817, 2003 La. App. LEXIS 2876 (Oct. 8, 2003).

An individual convicted of attempted aggravated rape, attempted aggravated crime against nature, aggravated burglary, and armed robbery failed to prove that pretrial identifications were impermissibly tainted because no suggestiveness or patent unfairness was shown. State v. Talbot, 408 So. 2d 861, 1980 La. LEXIS 9653 (Jan. 28, 1980).

• Pretrial Motions & Procedures

•• General Overview. — In a drug case, a court did not err by denying defendant’s pre-trial motions where they were untimely on their face because they were filed four months after arraignment, and the court had set a deadline of three weeks for filing motions. State v. Young, 862 So. 2d 312, 2003 La. App. LEXIS 3309 (Dec. 5, 2003), modified by, writ of certiorari denied in part by La. 2004-0029, 872 So. 2d 505, 2004 La. LEXIS 1687 (La. May 14, 2004).

Defendant was arraigned on November 10, 1980 on the charge of simple arson, a motion to suppress was filed on January 5, 1981, and defendant’s trial commenced on March 29, 1982; under La. Code Crim. Proc. Ann. art. 703, as amended by 1980 La. Acts. 431, the motion to suppress was untimely, and the delay was not justified because defense counsel had been aware of the ground for the motion since a preliminary examination. State v. Johnson, 442 So. 2d 1141, 1983 La. LEXIS 12357 (Nov. 28, 1983).

Trial court did not abuse its discretion in refusing to allow defendant to file a motion to suppress physical evidence after three state witnesses testified at trial because the motion was not timely filed under La. Code Crim. Proc. Ann. art. 521 and the delay in filing a motion was not excusable under La. Code Crim. Proc. Ann. art. 703. State v. Kimbrough, 432 So. 2d 833, 1983 La. LEXIS 10719 (May 23, 1983).

•• Continuances. — Trial court did not abuse its discretion in denying a continuance pursuant to defendant’s assertion that a continuance for additional time to file pretrial motions should have been allowed after the State dismissed two of the four charges in the bill of information less than three days prior to trial, La. Code Crim. Proc. Ann. art. 521 and 703, when defendant demonstrated no prejudice, all four charges were based on the same set of facts, and there was no error in denying defendant’s motion to suppress statements when it was not filed timely. State v. Trahan, 416 So. 2d 65, 1982 La. LEXIS 12520 (June 21, 1982).

•• Suppression of Evidence. — Denial of defendant’s motion to suppress evidence of cocaine seized when he abandoned it in his flight from police was proper because the State met its burden of proof under La. Code Crim. Proc. Ann. art. 703(D) in establishing the admissibility of the evidence because a police officer had testified that: (1) he was on patrol at night in a high crime area when he observed defendant standing in the middle of the street; (2) when defendant noticed the officer’s unmarked unit as “police presence,” he started to walk away toward a residence and, as he was walking away, he was looking back towards the officers; (3) those actions led him to believe that defendant was attempting to evade the officers; and (4) when he exited the vehicle, defendant began to run toward the residence. Furthermore, because defendant had discarded the contraband before the officer made physical contact with him, there was no unlawful intrusion into defendant’s right to be flee from governmental interference, and any property he abandoned was lawfully seized under the Fourth Amendment and La. Const. art. I, § 5. State v. Burns, 877 So. 2d 1073, 2004 La. App. LEXIS 1670 (June 29, 2004).

Post-arrest DNA testing of defendant charged with murdering a liquor store owner during a robbery was properly not suppressed under La. Code Crim. Proc. Ann. art. 703 because defendant made no showing that the State committed any constitutional error by obtaining a search warrant for a DNA sample without a hearing, nor by harvesting defendant’s DNA at a time when his counsel was not present. The police had secured judicial approval before painlessly taking specimens from defendant’s person, which was all they legally had to do. State v. Moore, 877 So. 2d 1027, 2004 La. App. LEXIS 1560 (June 23, 2004), writ denied by La. 2004-2316, 893 So. 2d 83, 2005 La. LEXIS 1233 (La. Feb. 4, 2005).

Trial court did not err in denying defendant’s motion to suppress evidence of his shoes that he claimed were unconstitutionally seized without probable cause or reasonable suspicion where three detectives testified that defendant was cooperating with the investigation and that he consented to give up his shoes and the issue of consent turned on the credibility of those testifying and the weight of the evidence. State v. Pickett, 878 So. 2d 722, 2004 La. App. LEXIS 1361 (May 26, 2004), writ denied by La. 2004-1632, 887 So. 2d 477, 2004 La. LEXIS 3550 (La. Nov. 15, 2004).

Defendant was not entitled to suppress an out-of-court identification; the fact that the defendant’s image was slightly larger than the rest did not make the procedure unduly suggestive. State v. Lee, 868 So. 2d 256, 2004 La. App. LEXIS 402 (Mar. 3, 2004), writ denied by La. 2004-1128, 883 So. 2d 1027, 2004 La. LEXIS 3030 (La. Oct. 8, 2004), writ denied by 967 So. 2d 534, 2007 La. LEXIS 2647 (La. 2007).

Defendant’s motion to suppress his identification was properly denied, because (1) defendant was chased for two blocks and apprehended immediately after the crime, (2) the victim had ample time to view her assailant, (3) defendant’s clothes were consistent with those described by the witnesses, (4) while none of the witnesses noticed defendant’s gold teeth, facial hair, and tattoo, or that his black shorts had silver trim on the side, the failure to notice those factors did not outweigh the positive identification testimony, and (5) defendant’s mother testified that defendant had shaved his facial hair. State v. Ford, 867 So. 2d 835, 2004 La. App. LEXIS 446 (Feb. 18, 2004), writ denied by La. 2004-1087, 883 So. 2d 1026, 2004 La. LEXIS 3024 (La. Oct. 8, 2004).

Police were justified in conducting a pat-down search for weapons under La. Const. art. I, § 5 and La. Code Crim. Proc. Ann. art. 215.1 based on defendant’s behavior where defendant paced and clenched hands, and a police officer testified that the officer had personal safety concerns; even if the pat-down search was unlawful, suppression of the evidence was not warranted where defendant resisted, which led to defendant’s arrest for battery on a police officer, and a search incident to the arrest revealed the hydrocodone, possession of which defendant was convicted under La. Rev. Stat. Ann. § 40:967(C). State v. Cowart, 862 So. 2d 225, 2003 La. App. LEXIS 3279 (Nov. 25, 2003).

In first degree murder prosecution, a review of the color lineup photographs showed that four of the six photographs, including defendant’s photograph, had some type of glare or shine on the forehead, and the other three photographs had some highlights on the nose and/or mouth, but the subject shine was certainly not suggestive, and even if the lineups had been suggestive in nature, under the totality of the circumstances, the trial court did not err in finding the identifications reliable, and in denying defendant’s motion to suppress. State v. Turner, 859 So. 2d 911, 2003 La. App. LEXIS 2985 (Oct. 29, 2003), writ of certiorari denied by La. 2003-3400, 871 So. 2d 347, 2004 La. LEXIS 1019 (La. Mar. 26, 2004).

Denial of defendant’s motion to suppress and his subsequent conviction for possession of marijuana were both improper where the evidence seized from the residence was the fruit of an illegal stop and tainted consent; the State failed to meet its burden of proving the admissibility of evidence seized without a warrant, La. Code Crim. Proc. Ann. art. 703(D). State v. Tovar, 860 So. 2d 51, 2003 La. App. LEXIS 2846 (Oct. 15, 2003).

Trial court did not err in admitting defendant’s confession because the totality of the circumstances showed that it was voluntarily given; defendant gave the statement after being advised of the Miranda rights twice, there was no evidence of threats, coercion, or force, and defendant’s allegation that he was induced by promises was undermined by the fact that defendant admitted that the statement given to police was not truthful. State v. McLelland, 860 So. 2d 31, 2003 La. App. LEXIS 2848 (Oct. 15, 2003), writ denied by La. 2003-3372, 871 So. 2d 347, 2004 La. LEXIS 1018 (La. Mar. 26, 2004).

Officers had reasonable suspicion to stop defendant’s vehicle pursuant to La. Code Crim. Proc. Ann. art. 215.1(A) because they were not only acting on a tip, but had also observed the transaction between defendant and another person, which appeared to be a drug sale; because crack cocaine was in plain view in the vehicle, it was properly seized, and defendant’s motion to suppress was properly denied. State v. Sanchez, 859 So. 2d 827, 2003 La. App. LEXIS 3032 (Oct. 15, 2003).

Show-up identification was fair and properly not suppressed since eyewitness had excellent view of defendants, described them in detail to officers, and identified them with car they stole; all identification was within one hour of the crime. State v. Felton, 859 So. 2d 817, 2003 La. App. LEXIS 2876 (Oct. 8, 2003).

There are five factors to consider in determining if an identification is reliable: (1) the opportunity of the witness to view the criminal at the time of the crime, (2) the witness’ degree of attention, (3) the accuracy of the prior description of the criminal, (4) the level of certainty demonstrated at the confrontation, and (5) the time between the crime and the confrontation. State v. Felton, 859 So. 2d 817, 2003 La. App. LEXIS 2876 (Oct. 8, 2003).

Fairness is the standard of review for identification procedures, and reliability, is the linchpin in determining the admissibility of identification testimony. State v. Felton, 859 So. 2d 817, 2003 La. App. LEXIS 2876 (Oct. 8, 2003).

Even if the identification could be suggestive, it is the likelihood of misidentification which violates due process, not merely the suggestive identification procedure. State v. Felton, 859 So. 2d 817, 2003 La. App. LEXIS 2876 (Oct. 8, 2003).

Defendant who seeks to suppress an identification must prove both that the identification itself is suggestive and that there is a likelihood of misidentification as a result of the identification procedure. State v. Felton, 859 So. 2d 817, 2003 La. App. LEXIS 2876 (Oct. 8, 2003).

Defendants’ drug convictions were proper where they failed to meet the burden of providing that the evidence pursuant to the issuance of the search warrant should have been suppressed, pursuant to La. Code Crim. Proc. Ann. art. 703(D); there was probable cause sufficient to execute the search warrant because the facts established a sufficient nexus between the place sought to be searched and the property sought to be seized, since the officers observed defendant leaving his residence carrying a brown paper bag, traveling directly to his store, and almost immediately commencing suspected drug sales. State v. Williams, 859 So. 2d 751, 2003 La. App. LEXIS 2871 (Oct. 6, 2003), writ denied by La. 2004-3093, 916 So. 2d 133, 2005 La. LEXIS 2745 (La. Nov. 28, 2005).

Appeals court reaffirmed a second-degree murder conviction; eyewitness’s testimony alone was sufficient to identify a defendant as the perpetrator, so defendant was not prejudiced by his trial counsel’s failure object to an officer’s identification testimony or failing to move for a mistrial. State v. Harris, 859 So. 2d 690, 2003 La. App. LEXIS 2879 (Oct. 1, 2003).

Trial court did not err in denying defendant’s motion to suppress even though defendant did not sign a written waiver of his Miranda rights before making his first statement; the officer’s testimony of defendant’s oral waiver was sufficient to deny the motion. State v. Jenkins, 857 So. 2d 1185, 2003 La. App. LEXIS 2646 (Sept. 30, 2003), writ denied by La. 2004-2533, 916 So. 2d 130, 2005 La. LEXIS 2734 (La. Nov. 28, 2005).

Denial of defendant’s motion to suppress was proper where he motioned the officers into the house and was aware that if drugs were found that he would be arrested; furthermore, there was activity in and around the house, a strong smell of ether was detected coming from inside the house, and no force, threats, or promises were used to gain permission to search his house. State v. Howard, 855 So. 2d 881, 2003 La. App. LEXIS 2490 (Sept. 24, 2003).

Trial court erred in suppressing drug evidence seized from defendant where he had made a sale of drugs to a confidential informant, who had already provided the police with the tip that a man with the same name as defendant was selling drugs from the targeted location; the police officers had probable cause to arrest defendant and lawfully conducted a search incidental to that arrest. State v. Dowell, 857 So. 2d 1098, 2003 La. App. LEXIS 2799 (Sept. 24, 2003).

Juvenile defendant’s argument that the trial court erred in admitting his statement, that he admitted writing and cashing all four checks, to the officer was overruled where defendant’s failure to file a motion to suppress his statement and failure to object to its admissibility precluded his challenge to the statement’s admissibility on appeal; the Louisiana Children’s Code did not provide the procedural steps in considering a motion to suppress evidence filed in a juvenile proceeding and the appellate court turned to the Louisiana Code of Criminal Procedure for the proper procedure, La. Child. Code Ann. art. 104(1). State ex rel. J. F., 851 So. 2d 1282, 2003 La. App. LEXIS 2253 (Aug. 6, 2003).

Where police had reason to believe their surveillance position had been made known to the defendants, and that the defendants, knowing they had been observed by police officers, would destroy evidence, police had probable cause to arrest the defendants and exigent circumstances to justify entering the residence to ensure no evidence was destroyed until a search warrant could be obtained; trial court did not abuse its discretion in denying the motion to suppress the evidence. State v. Wright, 850 So. 2d 778, 2003 La. App. LEXIS 1930 (June 18, 2003).

Officers were justified in apprehending and patting down defendant based only on his flight from them and the belief he was holding something, but their finding of cocaine particles from his pocket, which particles were not palpable in the pat-down, was an illegal search; hence, defendant’s motion to suppress such evidence was improperly denied. State v. Malveaux, 852 So. 2d 463, 2003 La. App. LEXIS 1756 (June 12, 2003).

Defendant’s motion to suppress a 911 call tape was properly denied as a spontaneous statement exception to the hearsay rule where in the caller stated that defendant shot the victim in the gas station “just for having words” and there was evidence that the time of the call was within minutes of the shooting. State v. Taylor, 850 So. 2d 5, 2003 La. App. LEXIS 1814 (June 11, 2003), reversed by La. 03-1834, 875 So. 2d 58, 2004 La. LEXIS 1777 (La. May 25, 2004).

Record showed that defendant was properly advised of his Miranda rights when he was arrested and that, after he was placed in the police car, defendant sought assistance from two officers, one of which indicated that he would see what he could do for defendant if he told them what he knew. However, pursuant to La. Rev. Stat. Ann. § 15:451 and La. Code Crim. Proc. Ann. art. 703(D), the officer’s remark did not negate the voluntary nature of defendant’s admission that the cocaine was his and the trial court properly denied defendant’s motion to suppress his statement to the officers. State v. Holloway, 847 So. 2d 200, 2003 La. App. LEXIS 1396 (May 16, 2003), writ of certiorari denied by La. 2003-1720, 861 So. 2d 558, 2003 La. LEXIS 3722 (La. Dec. 19, 2003), writ denied by La. 2003-1929, 861 So. 2d 560, 2003 La. LEXIS 3728 (La. Dec. 19, 2003).

Defendant’s argument that the trial court erred in denying his motion to suppress because the initial stop was without probable cause and that the evidence seized from the vehicle was therefore inadmissible, was overruled because the informant advised the detective that he was taking defendant to pick up drugs, probable cause clearly existed to believe that the vehicle contained evidence of a crime and contraband, and once probable cause had been established, the question of exigent circumstances presented no problem, as defendant was in a moving vehicle intent on disposing of the drugs he was carrying. State v. Barnes, 847 So. 2d 75, 2003 La. App. LEXIS 1404 (May 14, 2003), writ of certiorari denied by La. 2003-1701, 861 So. 2d 557, 2003 La. LEXIS 3719 (La. Dec. 19, 2003).

There was no abuse of discretion in the trial court’s denial of defendant’s motion to suppress because despite the relatively minor nature of the offense, stopping his vehicle in the middle of his lane of traffic, thereby blocking the right of way, such traffic violation gave the officer an objectively reasonable basis for stopping defendant’s vehicle for the purpose of issuing a citation or instructing or warning defendant to comply with the law, and since the officer acted lawfully in stopping defendant to engage him in conversation and warn him regarding the traffic violation, the suspicion of additional criminal activity which materialized while the officer conducted the stop appropriately led to admissible evidence of defendant’s intoxication. State v. Barnard, 847 So. 2d 99, 2003 La. App. LEXIS 1407 (May 14, 2003).

Where defendant told arresting officers that he had nothing to say and that he wanted to speak to an attorney, but was questioned, threatened, and was offered favorable treatment for cooperating, defendant’s statement was not free and voluntary and therefore, had to be suppressed. State v. Robertson, 843 So. 2d 672, 2003 La. App. LEXIS 1369 (May 7, 2003).

Where evidence is seized pursuant to a search warrant, the defendant bears the burden of proof at a trial on his motion to suppress that evidence, and the task of a reviewing court is simply to insure that under the totality of the circumstances the issuing magistrate has a “substantial basis” for concluding that probable cause existed; the magistrate’s determination of probable cause, prior to issuance of a search warrant, is entitled to significant deference by the reviewing court and marginal cases should be resolved in favor of finding the magistrate’s assessment to be reasonable. State v. Rando, 848 So. 2d 19, 2003 La. App. LEXIS 1106 (Apr. 9, 2003), writ denied by La. 2003-2154, 858 So. 2d 419, 2003 La. LEXIS 3403 (La. Nov. 14, 2003).

La. Code Crim. Proc. Ann. arts. 521 and 703 do not contain a procedural bar to a defendant’s challenge of a trial court’s denial of his motion to suppress evidence. State v. Davis, 841 So. 2d 952, 2003 La. App. LEXIS 476 (Feb. 25, 2003), writ of certiorari denied by La. 2003-0948, 857 So. 2d 516, 2003 La. LEXIS 3284 (La. Nov. 7, 2003).

Failure to file a motion to suppress evidence prevents a defendant from objecting to its admissibility at the trial on the merits on a ground assertable by a motion to suppress. State v. Jones, 840 So. 2d 7, 2003 La. App. LEXIS 94 (Jan. 29, 2003), writ of certiorari denied by La. 2003-0956, 855 So. 2d 309, 2003 La. LEXIS 2779 (La. Oct. 3, 2003).

Conviction of possession of cocaine was affirmed because the appellate record was insufficient to determine whether defendant’s trial counsel was ineffective in failing to file a motion to suppress the evidence under the provisions of LA. Code Crim. Proc. Ann. art. 215A, 703, in that testimony from the officers that would have been admissible at a suppression hearing was deemed inadmissible at trial. State v. Foster, 828 So. 2d 72, 2002 La. App. LEXIS 2768 (Sept. 11, 2002).

Trial court did not abuse its discretion in finding that a search warrant issued based on an officer’s affidavit that did not include the fact that a person observed in a possible drug transaction with defendants had been stopped and was found to have only ribbon which the suspect said that he had just bought from defendants, and which falsely stated that the confidential informant whose tip led to the surveillance of defendants had bought cocaine from one of the defendants within the past 48 hours when the informant had not seen defendants in two weeks, was insufficient to support the probable cause finding by the magistrate who issued the warrant. State v. Horton, 820 So. 2d 556, 2002 La. LEXIS 2168 (June 21, 2002).

La. Code Crim. Proc. Ann. art. 703E places upon the defense the burden of asserting the basis for its motion to suppress. State v. Decay, 798 So. 2d 1057, 2001 La. App. LEXIS 1956 (Sept. 13, 2001), writ denied by La. 2001-2724, 823 So. 2d 939, 2002 La. LEXIS 2509 (La. Aug. 30, 2002).

Defendant’s allegation that evidence should have been suppressed was without merit where crack cocaine was in plain view on car’s floorboard when police officers made a valid investigatory stop based upon reasonable suspicion of criminal activity, including the observation of people approaching defendant’s car at various intervals and engaging in hand-to-hand transactions through the open windows. State v. Manson, 791 So. 2d 749, 2001 La. App. LEXIS 1718 (June 27, 2001), writ denied by La. 2001-2269, 825 So. 2d 1156, 2002 La. LEXIS 2713 (La. Sept. 20, 2002).

Trial court did not err in denying defendant’s motion to suppress cocaine found in defendant’s vehicle where an officer testified that, while on routine patrol near a motel known to have a high volume of narcotics trade and prostitution the defendant’s actions made him suspicious that he was preparing to commit a burglary, looking to purchase or sell narcotics, or looking for a prostitute. State v. Bradley, 791 So. 2d 156, 2001 La. App. LEXIS 1722 (June 27, 2001), writ denied by La. 2001-1973, 817 So. 2d 1151, 2002 La. LEXIS 2074 (La. June 14, 2002).

Where the search was conducted pursuant to a search warrant, defendant had the burden to prove the grounds of his motion to suppress pursuant to La. Code Crim. Proc. Ann. art. 703D; the warrant was issued upon a showing of probable cause as the detective personally witnessed a controlled buy of crack cocaine from defendant at his residence that provided probable cause to secure a warrant for that address, further the search conducted was of defendant’s person and residence, which was clearly encompassed by the description in the warrant. State v. Lincoln, 794 So. 2d 56, 2001 La. App. LEXIS 1621 (June 22, 2001).

A person under arrest for a violation of La. Rev. Stat. Ann. § 14:98, La. Rev. Stat. Ann. § 14:98.1 or other law or ordinance that prohibited operating a vehicle while intoxicated could refuse to submit to such chemical test after being advised of the consequences of such refusal; the failure of an officer to advise an alleged drunk driver of this right was a failure to implement La. Rev. Stat. § 32:661(C)(1) and La. Rev. Stat. § 32:666(A), thus suppression of the chemical test results pursuant to La. Code Crim. Proc. Ann. art. 3 and La. Code Crim. Proc. Ann. art. 703 was proper in such a case since the right to refuse testing was given by legislative mandate, La. Civ. Code Ann. art. 2. State v. Alcazar, 784 So. 2d 1276, 2001 La. LEXIS 1162 (May 15, 2001).

Pursuant to La. Code Crim. Proc. Ann. art. 703(D), on trial of a motion to suppress, the State has the burden of proving the admissibility of all evidence seized without a warrant; a trial court’s ruling on a motion to suppress the evidence is entitled to great weight, because the trial court has the opportunity to observe the witnesses and weigh the credibility of their testimony. State v. Howard, 787 So. 2d 404, 2001 La. App. LEXIS 1191 (Apr. 11, 2001), writ denied by La. 2001-1381, 813 So. 2d 417, 2002 La. LEXIS 1340 (La. Apr. 19, 2002).

The defendant bore the burden of proving that the evidence of marijuana should have been suppressed. State v. Hodge, 781 So. 2d 575, 2001 La. App. LEXIS 159 (Jan. 17, 2001), writ denied by La. 2001-0432, 806 So. 2d 666, 2002 La. LEXIS 276 (La. Jan. 25, 2002).

Where the State failed to produce certain evidence to defendant, the trial court did not abuse its discretion in granting a motion to suppress the evidence and a motion for a mistrial denying the State the right to use the evidence in a subsequent trial. State v. Lee, 778 So. 2d 656, 2001 La. App. LEXIS 3 (Jan. 4, 2001), writ denied by La. 2001-0047, 778 So. 2d 1147, 2001 La. LEXIS 132 (La. Jan. 8, 2001).

Denial of a motion for a new trial was proper; defendant failed to object or move to suppress an unreliable identification at trial so that argument was not preserved for appellate review. State v. Moody, 779 So. 2d 4, 2000 La. App. LEXIS 3574 (Dec. 22, 2000), writ denied by La. 2001-0213, 803 So. 2d 40, 2001 La. LEXIS 3339 (La. Dec. 7, 2001).

La. Code Crim. Proc. Ann. art. 703(D) places on the State, in a trial of a motion to suppress, the burden of proving the admissibility of all evidence seized without a warrant. State v. Jones, 773 So. 2d 234, 2000 La. App. LEXIS 2804 (Nov. 8, 2000), writ denied by La. 2001-0476, 805 So. 2d 1194, 2002 La. LEXIS 111 (La. Jan. 4, 2002).

Grant of defendant’s motion to suppress evidence under La. Code Crim. Proc. Ann. art. 703 was reversed because police officers had reasonable suspicion that defendant intended to engage in unlawful conduct and was about to commit an offense under La. Code Crim. Proc. Ann. art. 215.1; the arresting officers possessed reasonable suspicion sufficient to conduct an investigatory stop of defendant prior to defendant’s entering his wife’s residence because the officers had heard defendant state that he was going to get a gun while defendant was engaged in a verbal altercation with others. State v. Hamilton, 770 So. 2d 413, 2000 La. App. LEXIS 2493 (Sept. 13, 2000).

In accordance with La. Code Crim. Proc. Ann. art. 703(D), the State had the burden to show that the evidence obtained from defendant during a warrantless search was legally seized and where the State failed to meet its burden, the trial court improperly denied defendant’s motion to suppress the evidence seized. State v. Young, 770 So. 2d 7, 2000 La. App. LEXIS 2522 (Sept. 6, 2000), writ denied by La. 2000-2798, 797 So. 2d 63, 2001 La. LEXIS 2711 (La. Sept. 21, 2001).

Defendant’s broad allegation in his motion to suppress that his confession was not made voluntarily did not allege specific facts that, if true, would have entitled him to relief; accordingly, the trial judge did not err in failing to conduct an evidentiary hearing on the motion. State v. Jolly, 768 So. 2d 165, 2000 La. App. LEXIS 1852 (July 25, 2000), writ of certiorari denied by La. 2000-2467, 798 So. 2d 959, 2001 La. LEXIS 2920 (La. Oct. 5, 2001).

Under La. Code Crim. Proc. Ann. art. 703(D), videotaped reenactment of murders, in which defendant participated and directed, was properly admitted. State v. Coleman, 756 So. 2d 1218, 2000 La. App. LEXIS 757 (Apr. 5, 2000), writ denied by La. 2000-1572, 787 So. 2d 1010, 2001 La. LEXIS 953 (La. Mar. 23, 2001).

Pursuant to La. Code Crim. Proc. Ann. art. 703(D), at a hearing on a motion to suppress, the State has the burden of proving the admissibility of all evidence seized without a warrant. State v. Tassin, 758 So. 2d 351, 2000 La. App. LEXIS 715 (Mar. 15, 2000).

Hearing on defendant’s motion to suppress evidence seized pursuant to a search warrant was reopened on appeal; because the record did not contain the affidavit in support of the warrant, the court was unable to determine whether there was probable cause for the search or whether police officers acted in good faith and had exigent circumstances sufficient to justify entry prior to obtaining the warrant. State v. Young, 751 So. 2d 364, 2000 La. App. LEXIS 10 (Jan. 12, 2000).

Under La. Code Crim. Proc. Ann. art. 703(D), at a hearing on a motion to suppress evidence, the State has the burden of proving the admissibility of all evidence seized without a warrant; a trial court’s ruling on a motion to suppress evidence is entitled to great weight, as the trial court has been able to observe the witnesses and weigh the credibility of their testimony. State v. Johnson, 748 So. 2d 527, 1999 La. App. LEXIS 3320 (Nov. 17, 1999), writ denied by La. 2000-1110, 778 So. 2d 591, 2001 La. LEXIS 76 (La. Jan. 5, 2001), writ denied by La. 2000-0351, 781 So. 2d 1256, 2001 La. LEXIS 365 (La. Jan. 26, 2001).

In a capital murder case, defendant did not meet his burden of proof on a motion to suppress an out-of-court identification under La. Code Crim. Proc. Ann. art. 703(D); although a victim did not participate in a photographic lineup until more than a year after the crime, the identification procedure did not appear to be suggestive and there was little likelihood of misidentification. State v. Broadway, 753 So. 2d 801, 1999 La. LEXIS 2605 (Oct. 19, 1999), writ of certiorari denied by 529 U.S. 1056, 120 S. Ct. 1562, 146 L. Ed. 2d 466, 2000 U.S. LEXIS 2437, 68 U.S.L.W. 3630 (2000).

When a warrant has not been obtained, the State bears the burden of proving the validity of the search at a hearing on a motion to suppress. State v. Johnson, 748 So. 2d 31, 1999 La. App. LEXIS 2485 (Sept. 22, 1999).

Defendant was entitled to have evidence suppressed, where the evidence was seized pursuant to a traffic stop, where a Louisiana state trooper stopped defendant solely because the trooper saw defendant driving his car without wearing a seatbelt; and where the trooper arrested defendant for driving while intoxicated after defendant failed a series of field sobriety tests. State v. Barbier, 743 So. 2d 1236, 1999 La. LEXIS 2236 (Sept. 8, 1999).

Trial court did not err in allowing the State to cross examine the defendant outside the limited scope of the testimony during the suppression hearing; defendant was not precluded from testifying in his case in chief because the State could not, at the trial on the merits, use his testimony from the hearing on the motion to suppress evidence except for the purpose of attacking his credibility. State v. Veillon, 737 So. 2d 51, 1999 La. App. LEXIS 214 (Feb. 3, 1999), writ denied by La. 99-0559, 745 So. 2d 20, 1999 La. LEXIS 1893 (La. June 18, 1999).

Defendant, who was convicted of burglary in violation of La. Rev. Stat. Ann. § 14:62, waived his right to have the trial court consider his motion to suppress evidence where he failed to include factual allegations to support the motion, pursuant to La. Code Crim. Proc. Ann. art. 703(E), and expressed satisfaction with the state’s response thereto. State v. Washington, 727 So. 2d 673, 1999 La. App. LEXIS 148 (Jan. 26, 1999).

La. Code Crim. Proc. Ann. art. 703(D) provides that the State has the burden to prove the admissibility of any evidence seized without a warrant. State v. Traylor, 723 So. 2d 497, 1998 La. App. LEXIS 3512 (Dec. 9, 1998).

For the first time on appeal of a conviction for possession of cocaine with intent to distribute, defendant contended the trial judge should have suppressed cocaine tendered as a State’s exhibit because it was seized pursuant to an invalid stop; however, under La. Code Crim. Proc. Ann. art. 703(F), defendant was not entitled to appellate review of the issue due to failure to file a motion to suppress the evidence either before or during trial. State v. White, 715 So. 2d 714, 1998 La. App. LEXIS 1671 (June 30, 1998), writ denied by La. 98-2043, 729 So. 2d 577, 1998 La. LEXIS 3665 (La. Nov. 25, 1998).

Pursuant to La. Code Crim. Proc. Ann. art. 703D, the burden of proving that evidence seized pursuant to a search warrant should be suppressed is on the defendant. State v. Evans, 715 So. 2d 695, 1998 La. App. LEXIS 2416 (June 24, 1998).

State sustained its burden under La. Code Crim. Proc. Ann. art. 703(D) to show admissibility of evidence seized without a warrant in a consensual search where police initially stopped defendant for following another vehicle too closely in violation of La. Rev. Stat. § 32:81(A) and continued detention was based on defendant’s suspicious conduct and the passenger’s possession of drug paraphernalia. State v. Dixon, 708 So. 2d 506, 1998 La. App. LEXIS 270 (Feb. 25, 1998).

On a trial of a motion to suppress, the state had to prove the admissibility of the evidence seized without a warrant. State v. Paggett, 684 So. 2d 1072, 1996 La. App. LEXIS 2985 (Dec. 11, 1996).

Trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 703(C) in finding that defendant’s failure to timely file a motion to suppress evidence seized from a car at the crime laboratory was inexcusable because defendant’s attorney had been given copy of crime lab reports in discovery and had heard testimony regarding the evidence at a co-defendant’s trial. State v. Smith, 681 So. 2d 980, 1996 La. App. LEXIS 2208 (Sept. 27, 1996), writ denied by La. 96-2568, 692 So. 2d 390, 1997 La. LEXIS 957 (La. Mar. 27, 1997).

When faced with a motion to suppress evidence, the State complied with its burden of proving the admissibility of evidence seized, under La. Code Crim. Proc. Ann. art. 703(D) without a warrant, by proving that the driver of the car in which marijuana was seized had given consent to allow the car to be searched. State v. Fort, 670 So. 2d 319, 1996 La. App. LEXIS 236 (Jan. 31, 1996).

Pursuant to La. Code Crim. Proc. Ann. art. 841(A) and La. Code Crim. Proc. Ann. art. 703(F), a defendant who does not file a motion to suppress an identification, and who fails to contemporaneously object to the admission of the identification testimony at trial, fails to preserve the issue of its admissibility as an error on appeal. State v. Johnson, 664 So. 2d 766, 1995 La. App. LEXIS 3407 (Dec. 6, 1995), writ of certiorari denied by La. 96-0082, 670 So. 2d 1236, 1996 La. LEXIS 992 (La. Mar. 29, 1996).

Failure to file a motion to suppress evidence in accordance with La. Code Crim. Proc. Ann. art 703 prevents a defendant from objecting to its admissibility at the trial on the merits on a ground assertable by a motion to suppress. In the Interest of Nunez, 657 So. 2d 506, 1995 La. App. LEXIS 1767 (June 7, 1995).

Although a search warrant was executed at nighttime without authorization, the search was not unreasonable where the agents arrived before dark to wait for defendant, entered the house at 9:00 p.m. while the lights were still on, warned defendant’s grandparents of the impending search, and executed the warrant at 9:30 when defendant appeared. State v. Nicholas, 652 So. 2d 666, 1995 La. App. LEXIS 686 (Mar. 3, 1995), writ denied by La. 95-0761, 656 So. 2d 1013, 1995 La. LEXIS 1659 (La. June 23, 1995).

Because defendant merely asserted that her confession was obtained under the influence of threats, duress, and intimidation, but did not allege specific facts that if true would have entitled her to relief, she was not entitled to an evidentiary hearing on her motion to suppress under La. Code Crim. Proc. Ann. 703. State v. Martin, 645 So. 2d 752, 1994 La. App. LEXIS 2722 (Oct. 12, 1994), writ of certiorari denied by La. 94-2787, 650 So. 2d 1174, 1995 La. LEXIS 707 (La. Mar. 10, 1995).

La. Code Crim. Proc. Ann. art. 703(E) required defendant to raise the basis for his motion to suppress his confession in the trial court, and where he only asserted before the trial court that the confession was coerced, he was not permitted to raise the issue of the probable cause for his arrest on appeal. State v. Smith, 638 So. 2d 452, 1994 La. App. LEXIS 1771 (May 31, 1994), writ denied by La. 97-1011, 703 So. 2d 640, 1997 La. LEXIS 3820 (La. Nov. 26, 1997).

Defendant’s various drug convictions were upheld and he was properly denied a motion to suppress because credibility of the affiant’s informant or the correctness of the information furnished by the informant could not have been attacked on a motion to suppress. State v. Evins, 626 So. 2d 480, 1993 La. App. LEXIS 3422 (Nov. 3, 1993).

Prominent businessman accused of distributing cocaine could be properly cross-examined by the State in a pretrial hearing on a motion to suppress evidence about his prior illegal drug sales without violating his Fifth Amendment right against self-incrimination. State v. Caldwell, 616 So. 2d 713, 1993 La. App. LEXIS 978 (Mar. 3, 1993), writ of certiorari denied in part, remanded by 620 So. 2d 859, 1993 La. LEXIS 2282 (La. 1993).

Defendant failed to to file a motion to suppress evidence seized, under La. Code Crim. Proc. Ann. art. 703, thus he was barred from alleging that the cocaine was seized as the result of an illegal search. State v. Wheelwright, 615 So. 2d 385, 1993 La. App. LEXIS 943 (Feb. 25, 1993), writ of certiorari denied by 619 So. 2d 576, 1993 La. LEXIS 1977 (La. 1993).

Where defendant’s motion to suppress the seized cocaine was denied, the trial court properly denied his motion for a rehearing on the motion to suppress on the grounds that La. Code Crim. Proc. Ann. art. 703 did not generally contemplate a rehearing and that none of the narrow exceptions to that general rule applied to defendant’s case. State v. Valrie, 597 So. 2d 1218, 1992 La. App. LEXIS 1119 (Apr. 16, 1992), writ of certiorari denied by 605 So. 2d 1113, 1992 La. LEXIS 2978 (La. 1992).

Pursuant to La. Code Crim. Proc. Ann. art. 703, defendant’s counsel properly failed to file a motion to suppress evidence taken from a burglarized office, where the evidence was not unconstitutionally seized. State v. Montgomery, 598 So. 2d 553, 1992 La. App. LEXIS 1113 (Apr. 14, 1992).

Pursuant to La. Code Crim. Proc. Ann. art. 703, a defendant’s failure to file a motion to suppress constitutes a waiver of his complaint that the search was unconstitutional, notwithstanding his objection to the evidence at trial. State v. Johnson, 595 So. 2d 789, 1992 La. App. LEXIS 441 (Feb. 26, 1992).

Defendant’s motion to suppress, filed under La. Code Crim. Proc. Ann. art. 703(D), was denied where the witness did not notice processing defect in the picture and the lineup was not unduly suggestive. State v. Pizzo, 575 So. 2d 844, 1991 La. App. LEXIS 295 (Feb. 14, 1991).

Where police were in hot pursuit of defendant, they were justified in entering defendant’s property to prevent his escape, and an officer was justified in going to the rear of defendant’s mobile home to ensure that defendant did not attempt to flee via the back door; where an officer, while lawfully in that position, saw a pair of socks and a shirt that matched the description of that worn by the assailant, the officer was justified in seizing the shirt and socks to prevent destruction of this evidence, as the items were in plain view and thus within the plain view exception to the warrant requirement. State v. Henderson, 571 So. 2d 770, 1990 La. App. LEXIS 2851 (Dec. 5, 1990).

Trial court did not violate La. Code Crim. Proc. Ann. art. 703(F) in two consolidated cases by allowing the State to introduce two of defendant’s out of court statements, where one statement was exculpatory, and where the trial court did not rule on the other statement at the hearing on defendant’s motion to suppress that statement. State v. Marquez, 555 So. 2d 636, 1989 La. App. LEXIS 2668 (Dec. 28, 1989).

Although after the State had called its witnesses, the defense orally moved to suppress the switchblade, according to the appellate court, this did not preserve the suppression issue for appellate review because it was necessary for the defense to file a pretrial motion to suppress the evidence using La. Code Crim. Proc. Ann. art. 703; without a showing of surprise or lack of opportunity, failure to file pretrial operated as a waiver. State v. Maxwell, 554 So. 2d 769, 1989 La. App. LEXIS 2651 (Dec. 13, 1989).

Before the State may introduce a confession for consideration by the jury it must affirmatively prove, as a predicate to the introduction, that the confession was free and voluntary, pursuant to La. Rev. Stat. Ann.§ 15:451 which relates to the introduction of evidence at trial, as opposed to questions of constitutional admissibility raised at a pre-trial motion to suppress the confession (La. Code Crim. Proc. Ann. art. 703). State v. Panepinto, 548 So. 2d 34, 1989 La. App. LEXIS 1260 (June 16, 1989), writ of certiorari denied by 551 So. 2d 1335, 1989 La. LEXIS 2701 (La. 1989).

Where defendant did not indicate who promised him that his step-brother would be released from custody if he gave a statement, the trial court was entitled to rely upon the specific rebuttal of the detective that explained the waiver of rights form to defendant, and accept the defendant’s statement as voluntary and not made under the influence of “inducements or promises.” State v. Cade, 539 So. 2d 650, 1989 La. App. LEXIS 78 (Jan. 18, 1989), writ of certiorari denied by 548 So. 2d 1245, 1989 La. LEXIS 2281 (La. 1989).

Defendant’s failure to file a motion to suppress evidence, in the absence of a showing of surprise or lack of opportunity to file the motion, operated as a waiver of any claimed violation of his constitutional rights; where it was clear that the driver of a vehicle had consented to a search of the vehicle, the State carried its burden of proving the admissibility of evidence seized from the vehicle without a warrant. State v. Rios, 528 So. 2d 163, 1988 La. App. LEXIS 740 (Mar. 2, 1988), writ of certiorari denied by 530 So. 2d 83, 1988 La. LEXIS 1727 (La. 1988).

Although defendant claimed that he did not understand that he was charged with attempted first degree murder when he made inculpatory statements, the statements were properly admitted where the State showed beyond a reasonable doubt that the statements were made freely, voluntarily, and not under the influence of fear, duress, intimidation, menace, threats, inducements, or promises as per La. Rev. Stat. Ann. § 15:451. State v. Williams, 521 So. 2d 629, 1988 La. App. LEXIS 658 (Feb. 23, 1988).

Regardless of whether there was a preliminary examination in magistrate court, the State still bore the burden of showing probable cause to the trial judge in regard to defendant’s motion to suppress evidence, and when the State failed to carry its burden of proof set forth at La. Code Crim. Proc. Ann. art. 703(D) during the hearing on the motion, the court should not have asked the pertinent questions itself. State v. Adams, 521 So. 2d 470, 1988 La. App. LEXIS 230 (Feb. 10, 1988), writ of certiorari denied by 523 So. 2d 231, 1988 La. LEXIS 880 (La. 1988).

Motions to suppress filed under La. Code Crim. Proc. Ann. art. 703 address only constitutional violations; an essential prerequisite for suppressing a statement on voluntariness grounds is misconduct or overreaching by the police. State v. Schrader, 518 So. 2d 1024, 1988 La. LEXIS 51 (Jan. 18, 1988).

Defendant’s murder conviction was vacated where his confession to murder was not proved to be freely and voluntarily given, thus the lower court erred in admitting defendant’s confession and denying defendant’s motion to suppress the confession being admitted into evidence. State v. Seward, 509 So. 2d 413, 1987 La. LEXIS 9515 (June 22, 1987).

Pursuant to La. Code Crim. Proc. Ann. art. 703(D), the State proved beyond a reasonable doubt that defendant’s confession was voluntary on the grounds that the police advised him of his Miranda rights, that he signed a waiver form, that he was permitted to eat and sleep after he was arrested, and that the videotape showed that he was rational and coherent when he confessed to having committed the rape and armed robberies. State v. Dickinson, 492 So. 2d 173, 1986 La. App. LEXIS 7365 (June 24, 1986), writ of certiorari denied by 498 So. 2d 14, 1986 La. LEXIS 8039 (La. 1986).

Defendant’s objection to the use of inculpatory statements and his allegations that physical evidence was seized without a warrant were legally sufficient to entitle defendant to an evidentiary hearing on a motion to suppress under La. Code Crim. Proc. Ann. art. 703E. State v. Rogers, 476 So. 2d 942, 1985 La. App. LEXIS 9820 (Sept. 25, 1985).

Trial court’s conclusions that defendant’s statement was voluntary was not clearly wrong and thus, under La. Code Crim. Proc. Ann. art. 703 could not be disturbed, where defendant freely stated that he had consensual sex with his victim, where defendant testified that he agreed to go downtown and make a statement, and that he voluntarily admitted to being at the hotel where the rape occurred on the night of the rape, and where the police officers testified that they did not threaten, abuse, or otherwise intimidate defendant. State v. Campbell, 461 So. 2d 644, 1984 La. App. LEXIS 10420 (Dec. 28, 1984), writ of certiorari denied by 466 So. 2d 1299, 1985 La. LEXIS 8498 (La. 1985).

Where a defendant was charged with negligent homicide after an auto accident when he was allegedly intoxicated, pursuant to its authority under La. Code Crim. Proc. Ann. art. 3 to establish procedural guidelines in the absence of specific legislative procedural rules, the Supreme Court of Louisiana determined that a motion to suppress, using the procedural guidelines set forth in La. Code Crim. Proc. Ann. art. 703, was available to question the admissibility of chemical test results that could raise a legal presumption of intoxication under La. Rev. Stat. Ann. § 32:662. State v. Tanner, 457 So. 2d 1172, 1984 La. LEXIS 9914 (Oct. 15, 1984).

Where defendant filed a motion to suppress inculpatory statements on the ground that they were not free and voluntary, the admissibility of the statements was a legal question for the judge alone to decide. State v. Loyd, 459 So. 2d 498, 1984 La. LEXIS 10105 (Oct. 15, 1984).

Where the trial court found that evidence was seized pursuant to a lawful search, it erred in granting a motion to suppress under La. Code Crim. Proc. Ann. art. 703(A) on the ground that the police officers did not identify defendant as the driver from whom the evidence was seized. State v. Green, 454 So. 2d 885, 1984 La. App. LEXIS 9346 (July 31, 1984).

State was not obliged to retry the motion to suppress defendant’s confession at trial in order to establish a predicate for the confession pursuant to La. Code Crim. Proc. Ann. art. 703(B) because the ruling on the motion was binding at trial. State v. Joseph, 454 So. 2d 237, 1984 La. App. LEXIS 9250 (June 29, 1984).

Contention of a defendant indicted for first-degree murder while perpetrating a simple robbery, that his identification needed to be suppressed due to the use of suggestive procedures, contained a basis for granting defendant a hearing upon his motion; the court ruled that an evidentiary proceeding was necessary under La. Code Crim. Proc. Ann. art. 703(E) where the identification procedure was suggestive and might result in misidentification, given that defendant’s picture accompanied a newspaper article reporting that defendant’s co-defendant had confessed and implicated defendant. State v. Miller, 451 So. 2d 1165, 1984 La. App. LEXIS 8826 (May 18, 1984).

Pursuant to La. Code Crim. Proc. Ann. art. 703D, defendant’s motion to suppress evidence was erroneously denied because the State did not meet its burden to affirmatively show that one of the exceptions for a warrantless search was applicable. State v. Talbert, 449 So. 2d 446, 1984 La. LEXIS 8813 (Apr. 2, 1984).

In a murder trial, it was not an abuse of discretion for the trial court to reconsider defendant’s motion to suppress certain evidence found during a search of her apartment because defendant did not seek to introduce additional evidence and because reconsideration by the trial judge produced no delay in the proceedings. State v. Thompson, 448 So. 2d 666, 1984 La. LEXIS 8445 (Feb. 27, 1984), reversed by 469 U.S. 17, 105 S. Ct. 409, 83 L. Ed. 2d 246, 1984 U.S. LEXIS 161, 53 U.S.L.W. 3396 (1984).

La. Code Crim. Proc. Ann. art. 703 permits a defendant adversely affected to move to suppress evidence from use at trial on the ground that it was unconstitutionally obtained. State v. Sweeney, 443 So. 2d 522, 1983 La. LEXIS 12352 (Nov. 28, 1983).

Defendant was arraigned on November 10, 1980 on the charge of simple arson, a motion to suppress was filed on January 5, 1981, and defendant’s trial commenced on March 29, 1982; under La. Code Crim. Proc. Ann. art. 703, as amended by 1980 La. Acts. 431, the motion to suppress was untimely, and the delay was not justified because defense counsel had been aware of the ground for the motion since a preliminary examination. State v. Johnson, 442 So. 2d 1141, 1983 La. LEXIS 12357 (Nov. 28, 1983).

Where defendant’s motion to suppress his confession was based solely on a lack of voluntariness due to his intoxication, he was precluded by La. Code Crim. Proc. Ann. art. 703(F) from later asserting at trial that the confession was not free and voluntary as required under La. Rev. Stat. Ann. § 15:451 where the police failed to advise him of his rights. State v. Wright, 441 So. 2d 1301, 1983 La. App. LEXIS 9666 (Nov. 22, 1983).

Trial court did not abuse its discretion in refusing to allow defendant to file a motion to suppress physical evidence after three state witnesses testified at trial because the motion was not timely filed under La. Code Crim. Proc. Ann. art. 521 and the delay in filing a motion was not excusable under La. Code Crim. Proc. Ann. art. 703. State v. Kimbrough, 432 So. 2d 833, 1983 La. LEXIS 10719 (May 23, 1983).

Trial court did not abuse its discretion in denying a continuance pursuant to defendant’s assertion that a continuance for additional time to file pretrial motions should have been allowed after the State dismissed two of the four charges in the bill of information less than three days prior to trial, La. Code Crim. Proc. Ann. art. 521 and 703, when defendant demonstrated no prejudice, all four charges were based on the same set of facts, and there was no error in denying defendant’s motion to suppress statements when it was not filed timely. State v. Trahan, 416 So. 2d 65, 1982 La. LEXIS 12520 (June 21, 1982).

Where defendant was charged with aggravated burglary and attempted simple rape, the trial court properly denied his request to testify regarding the voluntariness of his confession without exposing himself to cross-examination on all matters relevant to the case; former La. Rev. Stat. Ann. § 15:280 (now La. Code Evid. Ann. art. 611(B)) and La. Code Crim. Proc. Ann. art. 703 require defendant to waive his privilege against self-incrimination as to the “whole case” and not merely as to the subject matter of his direct testimony. State v. Day, 391 So. 2d 1147, 1980 La. LEXIS 9504 (Dec. 15, 1980).

La. Code Crim. Proc. Ann. art. 703, which exposes a defendant testifying before the jury on the question of his guilt or innocence to cross-examination on all matters relevant to the case being tried, is not unconstitutional. State v. Day, 391 So. 2d 1147, 1980 La. LEXIS 9504 (Dec. 15, 1980).

During the hearing on defendant’s motion to suppress, defendant had the burden of proof under La. Code Crim. Proc. Ann. art. 703, and once he made the initial showing that a warrantless search occurred, the burden shifted to the State to affirmatively show that the search was justified under an exception to the rule requiring a search warrant. State v. Bazile, 386 So. 2d 349, 1980 La. LEXIS 8038 (July 7, 1980).

Offer to place a defendant in a witness protection program and provide other help if she gave a statement against a codefendant was sufficient to render her inculpatory statement involuntary; under La. Code Crim. Proc. Ann. art. 703(C), the staement was properly suppressed. State v. Jackson, 381 So. 2d 485, 1980 La. LEXIS 6792 (Mar. 3, 1980).

Where counsel for an armed robbery defendant argued that while both the court appointed attorney and retained counsel had appeared at the motion for new trial on the unrelated case, they had not noticed a witness who was to identify defendant in presence in court at that hearing, thus since this matter was. allegedly discovered a few days before trial by appointed co-counsel, the court in its discretion erred in not permitting the filing of a late motion to suppress. State v. Doucet, 371 So. 2d 739, 1979 La. LEXIS 6272 (Apr. 9, 1979).

Given that law enforcement officers had probable cause to arrest a defendant without a warrant, and that, as required by La. Code Crim. Proc. Ann. art. 703(C) and La. Rev. Stat. Ann. § 15:451, the State proved affirmatively, and beyond a reasonable doubt, that a defendant’s statements were freely and voluntarily made, and the defendant admitted that he had been advised of his Miranda rights, the defendant’s inculpatory statements, including one he made to protect his father, should not have been suppressed. State v. Weinberg, 364 So. 2d 964, 1978 La. LEXIS 5449 (Nov. 13, 1978).

Although one exception to the rule that, on the trial of a motion to suppress, the burden of proof was on the defendant to prove the grounds of his motion was that the State had the burden of proving beyond a reasonable doubt the voluntariness of a confession which the defendant had moved to suppress as evidence at the trial on the merits, La. Code Crim. Proc. Ann. art. 703(C), La. Rev. Stat. Ann. § 15:451, the exception did not apply given that the State did not seek to introduce, nor the defendant to suppress, the confessions of two persons for use as evidence at the trial on the merits, and the defendant had not borne his burden of showing that the confessions were involuntary, so a search warrant obtained based on them was not illegal, and evidence obtained pursuant to that warrant was properly not suppressed. State v. Bouffanie, 364 So. 2d 971, 1978 La. LEXIS 5450 (Nov. 13, 1978).

Defendant’s motion to suppress was untimely under La. Code Crim. Proc. Ann. art. 703(A) because it was filed on the day before trial. State v. Johnson, 354 So. 2d 1036, 1978 La. LEXIS 7028 (Jan. 30, 1978).

Ruling on a motion to suppress by another judge was binding on the trial court and protected defendant’s rights under La. Code Crim. Proc. Ann. art. 703(B). State v. Whitmore, 353 So. 2d 1286, 1977 La. LEXIS 6469 (Nov. 14, 1977).

Where nothing in the record showed that defendant did not have an opportunity to file a motion to suppress prior to trial, under La. Code Crim. Proc. Ann. art. 703, defendant’s objection to the admission of the tangible evidence was waived. State v. Jones, 340 So. 2d 563, 1976 La. LEXIS 4505 (Dec. 13, 1976).

La. Code Crim. Proc. Ann. art. 703 does not provide for a motion for rehearing to a ruling on a motion to suppress but rather, contemplates that the pre-trial motion will be heard expeditiously, with both the prosecution and defense presenting all their evidence; once the trial judge rules upon a motion to suppress, the State’s only remedy is by writ application to the Supreme Court of Louisiana. State v. Landry, 339 So. 2d 8, 1976 La. LEXIS 5228 (Nov. 8, 1976).

Defendant had ample opportunity to file a motion to suppress evidence taken from his person, was available for a hearing prior to trial, and was aware that the item was seized, but because he failed to file a timely motion to suppress pursuant to La. Code Crim. Proc. Ann. art. 703, he waived his objection to the admission of the item into evidence. State v. Johnson, 333 So. 2d 286, 1976 La. App. LEXIS 4263 (May 24, 1976).

Defendant failed to meet his burden of proof on motion to suppress evidence where the evidence was in plain view, obtained during a search incident to a lawful arrest, or by consent. State v. Rogers, 324 So. 2d 403, 1975 La. LEXIS 4192 (Dec. 8, 1975).

Defendant’s counsel was properly prevented from attempting to ascertain the identity of an informant in the jury’s presence during his trial for LSD possession with intent to distribute; the reliability of the informant was not raised as a ground for defendant’s pre-trial suppression motion and the proper procedure would have been to move for a hearing on that issue out of the hearing of the jury. State v. Thorson, 302 So. 2d 578, 1974 La. LEXIS 3865 (Oct. 28, 1974).

Appellate review of a trial court’s grant a motion to suppress evidence in a criminal proceeding was exhausted by the appellate court’s denial of the State’s application for a writ of certiorari; under La. Code Crim. Proc. Ann. art. 703, there was no provision for other appellate review. State v. Mallet, 284 So. 2d 761, 1973 La. LEXIS 6696 (Oct. 29, 1973).

Where defense counsel did not file a timely motion to suppress the car keys, which belonged to the victim and were found in defendant’s pocket, from evidence because of an unconstitutional search and seizure, defendant was deemed to have waived the objection to admission of the keys based on an infirmity in the search or seizure under La. Code Crim. Proc. Ann. art. 703. State v. Womack, 283 So. 2d 708, 1973 La. LEXIS 6314 (Sept. 24, 1973).

La. Code Crim. Proc. Ann. art. 703 permits a trial judge, in the exercise of his discretion, to refer a late-filed suppression motion to the merits in order that defense counsel might develop his contentions during the trial. State v. Chambers, 263 LA. 1080, 270 So. 2d 514, 1972 La. LEXIS 5296 (Dec. 11, 1972).

Trial court did not err in denying a pre-trial motion to suppress evidence allegedly obtained illegally as a result of entrapment because defendant did not allege that he was aggrieved by an unconstitutional search as required by La. Code Crim. Proc. Ann. art. 703. State v. Dudek, 263 LA. 258, 268 So. 2d 217, 1972 La. LEXIS 5332 (Oct. 26, 1972).

Oral inculpatory statements that the State sought to introduce against defendant were not subject to a motion to suppress under La. Code Crim. Proc. Ann. art. 703. State v. Daniels, 262 LA. 475, 263 So. 2d 859, 1972 La. LEXIS 5946 (June 5, 1972).

Motions to suppress an identification and items seized from defendant’s wallet were properly denied under La. Code Crim. Proc. Ann. art. 703 because the line-up was not suggestible and the items were not seized as part of an illegal detention. State v. Mathis, 261 LA. 564, 260 So. 2d 625, 1972 La. LEXIS 5187 (Apr. 13, 1972).

A motion to suppress pursuant to La. Code Crim. Pro. Ann. art. 703 was the proper method to challenge the introduction of a lineup identification even though such evidence was not a tangible item. State v. Wilkerson, 261 LA. 342, 259 So. 2d 871, 1972 La. LEXIS 5780 (Mar. 27, 1972).

Question of the unconstitutionality of a search and seizure and the admissibility of evidence seized thereunder was a legal question to be decided by the judge; defendant who did not file a suppression motion, pursuant to La. Code Crim. Proc. Ann. art. 703(A), could not simply object at the trial. State v. Lawrence, 260 LA. 169, 255 So. 2d 729, 1971 La. LEXIS 3946 (Dec. 13, 1971).

Under La. Code Crim. Proc. Ann. arts. 531-534, a motion to quash the indictment is not a proper remedy for an unconstitutional search and seizure; under La. Code Crim. Proc. Ann. art. 703, the motion to suppress is the proper vehicle to raise the unconstitutionality of the search and seizure. State v. Barnes, 257 LA. 1017, 245 So. 2d 159, 1970 La. LEXIS 3658 (June 29, 1970).

Trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 703 in denying a motion to suppress, which was untimely filed after the presentation of the State’s witnesses at trial, because defendants were aware of the circumstances surrounding the seizure of the pistol upon their arrest and had ample opportunity to file the motion within the two months after the State filed the bill of information and before trial. State v. Wallace, 254 LA. 477, 224 So. 2d 461, 1969 La. LEXIS 2838 (June 9, 1969).

• Guilty Pleas

•• Voluntariness. — In the state’s prosecution of defendant for aggravated rape, aggravated kidnapping and armed robbery, the state had met its burden of proving the voluntariness of defendant’s oral statement under La. Rev. Stat. Ann. § 15:451 and La. Code Crim. Proc. Ann. art. 703(D) where a witness refuted defendant’s allegations of promises to speak with the judge or district attorney in exchange for the statement. State v. Toomer, 572 So. 2d 1152, 1990 La. App. LEXIS 2996 (Dec. 18, 1990).

• Counsel

•• Effective Assistance

••• Trials. — Appeals court reaffirmed a second-degree murder conviction; eyewitness’s testimony alone was sufficient to identify a defendant as the perpetrator, so defendant was not prejudiced by his trial counsel’s failure object to an officer’s identification testimony or failing to move for a mistrial. State v. Harris, 859 So. 2d 690, 2003 La. App. LEXIS 2879 (Oct. 1, 2003).

• Trials

•• Burdens of Proof

••• General Overview. — During the hearing on defendant’s motion to suppress, defendant had the burden of proof under La. Code Crim. Proc. Ann. art. 703, and once he made the initial showing that a warrantless search occurred, the burden shifted to the State to affirmatively show that the search was justified under an exception to the rule requiring a search warrant. State v. Bazile, 386 So. 2d 349, 1980 La. LEXIS 8038 (July 7, 1980).

••• Defense. — In first degree murder prosecution, a review of the color lineup photographs showed that four of the six photographs, including defendant’s photograph, had some type of glare or shine on the forehead, and the other three photographs had some highlights on the nose and/or mouth, but the subject shine was certainly not suggestive, and even if the lineups had been suggestive in nature, under the totality of the circumstances, the trial court did not err in finding the identifications reliable, and in denying defendant’s motion to suppress. State v. Turner, 859 So. 2d 911, 2003 La. App. LEXIS 2985 (Oct. 29, 2003), writ of certiorari denied by La. 2003-3400, 871 So. 2d 347, 2004 La. LEXIS 1019 (La. Mar. 26, 2004).

Where evidence is seized pursuant to a search warrant, the defendant bears the burden of proof at a trial on his motion to suppress that evidence, and the task of a reviewing court is simply to insure that under the totality of the circumstances the issuing magistrate has a “substantial basis” for concluding that probable cause existed; the magistrate’s determination of probable cause, prior to issuance of a search warrant, is entitled to significant deference by the reviewing court and marginal cases should be resolved in favor of finding the magistrate’s assessment to be reasonable. State v. Rando, 848 So. 2d 19, 2003 La. App. LEXIS 1106 (Apr. 9, 2003), writ denied by La. 2003-2154, 858 So. 2d 419, 2003 La. LEXIS 3403 (La. Nov. 14, 2003).

In a capital murder case, defendant did not meet his burden of proof on a motion to suppress an out-of-court identification under La. Code Crim. Proc. Ann. art. 703(D); although a victim did not participate in a photographic lineup until more than a year after the crime, the identification procedure did not appear to be suggestive and there was little likelihood of misidentification. State v. Broadway, 753 So. 2d 801, 1999 La. LEXIS 2605 (Oct. 19, 1999), writ of certiorari denied by 529 U.S. 1056, 120 S. Ct. 1562, 146 L. Ed. 2d 466, 2000 U.S. LEXIS 2437, 68 U.S.L.W. 3630 (2000).

Since the trustworthiness of the informer was established and since the affidavit was otherwise sufficient, the search warrant was properly issued as the burden of proof was on defendant to prove the grounds of his motion to suppress under La. Code Crim. Proc. Ann. art. 703. State v. Caldwell, 384 So. 2d 431, 1980 La. LEXIS 7543 (May 19, 1980).

Although one exception to the rule that, on the trial of a motion to suppress, the burden of proof was on the defendant to prove the grounds of his motion was that the State had the burden of proving beyond a reasonable doubt the voluntariness of a confession which the defendant had moved to suppress as evidence at the trial on the merits, La. Code Crim. Proc. Ann. art. 703(C), La. Rev. Stat. Ann. § 15:451, the exception did not apply given that the State did not seek to introduce, nor the defendant to suppress, the confessions of two persons for use as evidence at the trial on the merits, and the defendant had not borne his burden of showing that the confessions were involuntary, so a search warrant obtained based on them was not illegal, and evidence obtained pursuant to that warrant was properly not suppressed. State v. Bouffanie, 364 So. 2d 971, 1978 La. LEXIS 5450 (Nov. 13, 1978).

••• Prosecution. — Trial court did not err in denying defendant’s motion to suppress evidence of his shoes that he claimed were unconstitutionally seized without probable cause or reasonable suspicion where three detectives testified that defendant was cooperating with the investigation and that he consented to give up his shoes and the issue of consent turned on the credibility of those testifying and the weight of the evidence. State v. Pickett, 878 So. 2d 722, 2004 La. App. LEXIS 1361 (May 26, 2004), writ denied by La. 2004-1632, 887 So. 2d 477, 2004 La. LEXIS 3550 (La. Nov. 15, 2004).

Where informant stated that defendant would deliver heroin to a particular convenience store, at a specific time, the informant identified defendant from a photograph, and at the scene, and the testimony was clear on the past reliability of the informant was shown, and although the informant did not describe defendant’s vehicle, there was reasonable suspicion to justify the investigatory stop, which led to seizure of drugs from the two involved defendants. State v. Cooley, 857 So. 2d 1209, 2003 La. App. LEXIS 2655 (Sept. 30, 2003), writ denied by La. 2003-3107, 869 So. 2d 818, 2004 La. LEXIS 803 (La. Mar. 12, 2004).

Informant shown to be reliable stated that defendant would deliver heroin to a particular convenience store, at a specific time, the informant identified defendant from a photograph, and at the scene, and although the informant did not describe defendant’s vehicle, there was reasonable suspicion to justify the investigatory stop, which led to seizure of drugs from the two involved defendants. State v. Cooley, 857 So. 2d 1209, 2003 La. App. LEXIS 2655 (Sept. 30, 2003), writ denied by La. 2003-3107, 869 So. 2d 818, 2004 La. LEXIS 803 (La. Mar. 12, 2004).

Trial court had not erred in finding that the State had failed in its burden of proving that there was probable cause to believe that defendant was in constructive possession of drugs where the sole basis for his arrest was the discovery of two pieces of mail inside the apartment in which drug sales had taken place which had his name on them, no one saw defendant entering the apartment nor did he have keys to it. The police were not given any information that defendant was involved in the drug trafficking occurring from the apartment and the State produced no evidence to show that defendant had a lessee’s interest in the apartment. State v. Dowell, 857 So. 2d 1098, 2003 La. App. LEXIS 2799 (Sept. 24, 2003).

Where defendant claimed that defendant only admitted knowledge of possession of cocaine after police officers threatened to take everyone in the house to jail, including defendant’s former girlfriend, her teenage daughters, and their friends, this threat of “family prosecution” did not result in defendant’s confession being involuntary, as an officer’s advising the two adults that the adults would probably go to jail because of the cocaine discovery at the adults’ residence was not considered coercive, under the facts of the case, nor was the handcuffing of some adolescents during the search; before a confession could be introduced into evidence, the State had to affirmatively prove that the confession was not made under the influence of fear, duress, intimidation, menaces, threats, inducements, or promises, under La. Rev. Stat. Ann. § 15:451 and La. Code Crim. Proc. Ann. art. 703(D). State v. Trotter, 852 So. 2d 1247, 2003 La. App. LEXIS 2335 (Aug. 22, 2003), writ denied by La. 2003-2764, 867 So. 2d 689, 2004 La. LEXIS 550 (La. Feb. 13, 2004).

Before the State may introduce a confession or statement for consideration by the jury, it must prove beyond a reasonable doubt that the statement or confession was free and voluntary and not made under the influence of fear, duress, intimidation, menaces, threats, inducements, or promises pursuant to La. Code Crim. Proc. Ann. art. 703(D), La. Rev. Stat. Ann. § 15:451; such a determination of voluntariness must be made whether or not a State actor is involved. State v. Jolly, 768 So. 2d 165, 2000 La. App. LEXIS 1852 (July 25, 2000), writ of certiorari denied by La. 2000-2467, 798 So. 2d 959, 2001 La. LEXIS 2920 (La. Oct. 5, 2001).

Before a confession may be introduced into evidence, the state has the burden of proving that it was given freely and voluntarily and not made under the influence of fear, duress, intimidation, menaces, threats, inducements, or promises. The statutorily-mandated test for voluntariness is not whether a confession was induced by improper external forces but whether the confession was free and voluntary; the state has the burden of affirmatively proving that the confession was free and voluntary. State v. Shelvin, 720 So. 2d 124, 1998 La. App. LEXIS 2814 (Oct. 7, 1998).

La. Code Crim. Proc. Ann. art. 703(D) provides that the State shall bear the burden of proving the admissibility of evidence seized without a warrant. State v. Purvis, 684 So. 2d 567, 1996 La. App. LEXIS 2919 (Dec. 11, 1996).

State met its the burden of proving the admissibility of evidence seized during a search conducted without a warrant, under La. Code Crim. Proc. Ann. art. 703(D), where the defendant was stopped while riding a bicycle, a moving object, which allowed a sheriff to conduct a warrantless search of a bicycle pouch where he had probable cause to suspect the bicycle’s rider had engaged in illegal criminal activity. State v. Gamboa, 543 So. 2d 1129, 1989 La. App. LEXIS 940 (May 16, 1989), writ of certiorari denied by 550 So. 2d 646, 1989 La. LEXIS 2482 (La. 1989).

Warrentless search of a protected area, while unreasonable unless it fell within one of the specifically established exceptions, was valid where the probable cause to arrest was coupled with exigent circumstances. State in Interest of Maness v. Black, 434 So. 2d 143, 1983 La. App. LEXIS 8878 (Mar. 8, 1983), writ of certiorari denied by 435 So. 2d 446, 1983 La. LEXIS 10691 (La. 1983).

Burden was on the State to prove the admissiblity of any evidence seized without a warrant. State in Interest of Maness v. Black, 434 So. 2d 143, 1983 La. App. LEXIS 8878 (Mar. 8, 1983), writ of certiorari denied by 435 So. 2d 446, 1983 La. LEXIS 10691 (La. 1983).

Defendant’s conviction for aggravated rape was affirmed where the court rejected defendant’s contentions that the trial court failed to hold the state to the required burden of proof required under La. Code Crim. Proc. Ann. art. 703(C) and La. Rev. Stat. Ann. § 15:451 and that the trial court denied on insufficient evidence defendant’s motion to suppress a custodial confession; although defendant argued that he was mentally incapable of waiving his constitutional rights at the time of interrogation, the court found that the record reflected sufficient evidence to find that the state had met its burden to insure that the inculpatory statement and waiver of rights were made freely and voluntarily. State v. Istre, 407 So. 2d 1183, 1981 La. LEXIS 10987 (Nov. 16, 1981).

Despite the fact that a sanity commission determined that a defendant was found to be suffering from chronic schizophrenia characterized by loss of touch with reality, his evidence on a motion to suppress his confession was insufficient to raise the issue of his mental capacity to give a free and involuntary confession, and a district court’s determination that the State met its burden under La. Code Crim. Proc. Ann. art. 703(C), La. Rev. Stat. Ann. § 15:451, and La. Const., art. I, § 16 of showing that the confession was freely and voluntarily given was entitled to great weight on appeal. State v. Jones, 376 So. 2d 125, 1979 La. LEXIS 7113 (Oct. 8, 1979).

Despite a defendant’s testimony that his confession was not voluntary because the police denied him medical assistance when he was going through an acute heroin withdrawal, the State met its burden of proving, under La. Rev. Stat. Ann. § 15:451 and La. Code Crim. Proc. Ann. art. 703(C), that the confession was voluntarily made. State v. Bouffanie, 364 So. 2d 971, 1978 La. LEXIS 5450 (Nov. 13, 1978).

Given the evidence adduced at trial, the State met its burden of proving that a defendant’s statements were voluntarily made. State v. Scott, 344 So. 2d 1002, 1977 La. LEXIS 5647 (Apr. 11, 1977).

In a motion to suppress a written confession or inculpatory statement, the state has the burden of proving that the confession was freely and voluntarily made and was not given under the influence of intimidation, threats or promises. State v. Stewart, 325 So. 2d 819, 1976 La. LEXIS 4904 (Jan. 19, 1976), writ of certiorari denied by 425 U.S. 997, 96 S. Ct. 2213, 48 L. Ed. 2d 822, 1976 U.S. LEXIS 1808 (1975).

•• Closing Arguments

••• Evidence Not Admitted. — Trial court erred in allowing the prosecutor to refer to evidence that had been ordered suppressed prior to trial; the trial court was bound by the previous ruling pursuant to La. Code Crim. Proc. Ann. art. 703. State v. De Hart, 445 So. 2d 419, 1984 La. LEXIS 8069 (Jan. 16, 1984).

•• Defendant’s Rights

••• Right to Testify. — La. Code Crim. Proc. Ann. art. 703(G) permits a defendant to introduce evidence during the trial concerning the circumstances surrounding the making of the confession or statement for the purpose of enabling the jury to determine the weight to be given the confession or statement. State v. M.M., 802 So. 2d 43, 2001 La. App. LEXIS 1932 (Aug. 29, 2001), writ denied by La. 2001-3370, 826 So. 2d 1121, 2002 La. LEXIS 2934 (La. Oct. 4, 2002).

Trial court did not err in allowing the State to cross examine the defendant outside the limited scope of the testimony during the suppression hearing; defendant was not precluded from testifying in his case in chief because the State could not, at the trial on the merits, use his testimony from the hearing on the motion to suppress evidence except for the purpose of attacking his credibility. State v. Veillon, 737 So. 2d 51, 1999 La. App. LEXIS 214 (Feb. 3, 1999), writ denied by La. 99-0559, 745 So. 2d 20, 1999 La. LEXIS 1893 (La. June 18, 1999).

Prominent businessman accused of distributing cocaine could be properly cross-examined by the State in a pretrial hearing on a motion to suppress evidence about his prior illegal drug sales without violating his Fifth Amendment right against self-incrimination. State v. Caldwell, 616 So. 2d 713, 1993 La. App. LEXIS 978 (Mar. 3, 1993), writ of certiorari denied in part, remanded by 620 So. 2d 859, 1993 La. LEXIS 2282 (La. 1993).

•• Examination of Witnesses

••• Cross-Examination. — Where defendant was charged with aggravated burglary and attempted simple rape, the trial court properly denied his request to testify regarding the voluntariness of his confession without exposing himself to cross-examination on all matters relevant to the case; former La. Rev. Stat. Ann. § 15:280 (now La. Code Evid. Ann. art. 611(B)) and La. Code Crim. Proc. Ann. art. 703 require defendant to waive his privilege against self-incrimination as to the “whole case” and not merely as to the subject matter of his direct testimony. State v. Day, 391 So. 2d 1147, 1980 La. LEXIS 9504 (Dec. 15, 1980).

La. Code Crim. Proc. Ann. art. 703, which exposes a defendant testifying before the jury on the question of his guilt or innocence to cross-examination on all matters relevant to the case being tried, is not unconstitutional. State v. Day, 391 So. 2d 1147, 1980 La. LEXIS 9504 (Dec. 15, 1980).

• Witnesses

•• Credibility. — In a capital murder case, defendant’s claim that his confession was coerced did not result in a reversal under La. Code Crim. Proc. Ann. art. 703 or La. Rev. Stat. Ann. § 15:451 because the State specifically rebutted defendant’s testimony as to numerous instances of police misconduct and the jury’s credibility determination under La. Code Crim. Proc. Ann. art. 703(G) was supported by the record. State v. Broadway, 753 So. 2d 801, 1999 La. LEXIS 2605 (Oct. 19, 1999), writ of certiorari denied by 529 U.S. 1056, 120 S. Ct. 1562, 146 L. Ed. 2d 466, 2000 U.S. LEXIS 2437, 68 U.S.L.W. 3630 (2000).


•• Impeachment. — Trial court did not err in allowing the State to cross examine the defendant outside the limited scope of the testimony during the suppression hearing; defendant was not precluded from testifying in his case in chief because the State could not, at the trial on the merits, use his testimony from the hearing on the motion to suppress evidence except for the purpose of attacking his credibility. State v. Veillon, 737 So. 2d 51, 1999 La. App. LEXIS 214 (Feb. 3, 1999), writ denied by La. 99-0559, 745 So. 2d 20, 1999 La. LEXIS 1893 (La. June 18, 1999).

• Defenses

•• Entrapment. — Trial court did not err in denying a pre-trial motion to suppress evidence allegedly obtained illegally as a result of entrapment because defendant did not allege that he was aggrieved by an unconstitutional search as required by La. Code Crim. Proc. Ann. art. 703. State v. Dudek, 263 LA. 258, 268 So. 2d 217, 1972 La. LEXIS 5332 (Oct. 26, 1972).

•• Insanity

••• Insanity Defense. — Although La. Code Crim. Proc. Ann. art. 651 excludes evidence of insanity or a mental defect in the absence of a plea of not guilty by reason of insanity, under La. Code Crim. Proc. Ann. art 703, some evidence of mental defect may be admitted when it comes to the circumstances surrounding the making of a confession in order to enable the jury to determine the weight to be given the confession. State v. Whitton, 770 So. 2d 844, 2000 La. App. LEXIS 2512 (Sept. 27, 2000).

In a first degree and armed robbery trial, defendant’s motion to suppress his confession on the grounds of his insanity defense was properly rejected because the evidence, including the psychiatric reports, fully supported the conclusion that defendant the time of trial understood the charges, the proceedings, and the consequences, that he recalled his actions and whereabouts on the day of the crime (at least until he voluntarily used drugs), and that he was able to evaluate alternatives and make decisions regarding the trial. State v. Thompson, 429 So. 2d 862, 1983 La. LEXIS 10357 (Apr. 4, 1983).

• Appeals

•• Procedures

••• Records on Appeal. — Hearing on defendant’s motion to suppress evidence seized pursuant to a search warrant was reopened on appeal; because the record did not contain the affidavit in support of the warrant, the court was unable to determine whether there was probable cause for the search or whether police officers acted in good faith and had exigent circumstances sufficient to justify entry prior to obtaining the warrant. State v. Young, 751 So. 2d 364, 2000 La. App. LEXIS 10 (Jan. 12, 2000).

Absence of part of a trial transcript due to a mechanical malfunction did not make it impossible for a trial court to decide defendant’s motion to suppress his identifications in two photographic displays and a physical line-up; the missing testimony could not have been material to the identifications’ suggestiveness, and necessary information would have emerged in cross-examination which was not missing. State v. Vaughn, 378 So. 2d 905, 1979 La. LEXIS 7632 (Dec. 13, 1979).

Absence of part of a trial transcript due to a mechanical malfunction did not make it impossible for a trial court to decide defendant’s motion to suppress his identifications in two photographic displays and a physical line-up; the appellate court was entitled to consider the complete record of his pre-trial motion for the same relief in determining that the identifications were not unduly suggestive. State v. Vaughn, 378 So. 2d 905, 1979 La. LEXIS 7632 (Dec. 13, 1979).

•• Reviewability

••• Preservation for Review

•••• General Overview. — Failure to file a motion to suppress evidence prevents a defendant from objecting to its admissibility at the trial on the merits on a ground assertable by a motion to suppress. State v. Jones, 840 So. 2d 7, 2003 La. App. LEXIS 94 (Jan. 29, 2003), writ of certiorari denied by La. 2003-0956, 855 So. 2d 309, 2003 La. LEXIS 2779 (La. Oct. 3, 2003).

Denial of a motion for a new trial was proper; defendant failed to object or move to suppress an unreliable identification at trial so that argument was not preserved for appellate review. State v. Moody, 779 So. 2d 4, 2000 La. App. LEXIS 3574 (Dec. 22, 2000), writ denied by La. 2001-0213, 803 So. 2d 40, 2001 La. LEXIS 3339 (La. Dec. 7, 2001).

Defendant failed to move to suppress evidence related to a photographic lineup prior to his trial under La. Code Crim. Proc. Ann. art. 703 or to offer a contemporaneous objection to admissibility of the lineup at trial, and therefore he did not preserve this issue for appellate review. State v. Musgrove, 774 So. 2d 1155, 2000 La. App. LEXIS 3330 (Dec. 15, 2000), writ denied by La. 2001-0356, 798 So. 2d 112, 2001 La. LEXIS 2582 (La. Sept. 28, 2001).

For the first time on appeal of a conviction for possession of cocaine with intent to distribute, defendant contended the trial judge should have suppressed cocaine tendered as a State’s exhibit because it was seized pursuant to an invalid stop; however, under La. Code Crim. Proc. Ann. art. 703(F), defendant was not entitled to appellate review of the issue due to failure to file a motion to suppress the evidence either before or during trial. State v. White, 715 So. 2d 714, 1998 La. App. LEXIS 1671 (June 30, 1998), writ denied by La. 98-2043, 729 So. 2d 577, 1998 La. LEXIS 3665 (La. Nov. 25, 1998).

Pursuant to La. Code Crim. Proc. Ann. art. 841(A) and La. Code Crim. Proc. Ann. art. 703(F), a defendant who does not file a motion to suppress an identification, and who fails to contemporaneously object to the admission of the identification testimony at trial, fails to preserve the issue of its admissibility as an error on appeal. State v. Johnson, 664 So. 2d 766, 1995 La. App. LEXIS 3407 (Dec. 6, 1995), writ of certiorari denied by La. 96-0082, 670 So. 2d 1236, 1996 La. LEXIS 992 (La. Mar. 29, 1996).

La. Code Crim. Proc. Ann. art. 703(E) required defendant to raise the basis for his motion to suppress his confession in the trial court, and where he only asserted before the trial court that the confession was coerced, he was not permitted to raise the issue of the probable cause for his arrest on appeal. State v. Smith, 638 So. 2d 452, 1994 La. App. LEXIS 1771 (May 31, 1994), writ denied by La. 97-1011, 703 So. 2d 640, 1997 La. LEXIS 3820 (La. Nov. 26, 1997).

Defendant failed to preserve for appeal his objection to a witness’s identification at trial; further, in carefully reviewing the witness’s testimony, along with that of the detective, the appellate court did not find any prior illegal suggestion or impropriety that might have tainted the in-court identification. State v. Mancino, 485 So. 2d 551, 1986 La. App. LEXIS 6409 (Mar. 10, 1986).

••• Waiver

•••• General Overview. — In a criminal appeal where defendant convicted of drug charges filed a pro se brief in which he alleged that his Fourth Amendment rights were violated because searches of his home were conducted without probable cause, the claim was waived because it was not raised prior to trial. State v. Lingefelt, 865 So. 2d 280, 2004 La. App. LEXIS 76 (Jan. 28, 2004), writ denied by La. 2004-0597, 882 So. 2d 1165, 2004 La. LEXIS 2857 (La. Sept. 24, 2004).

Pursuant to La. Code Crim. Proc. Ann. art. 703, a defendant’s failure to file a motion to suppress constitutes a waiver of his complaint that the search was unconstitutional, notwithstanding his objection to the evidence at trial. State v. Johnson, 595 So. 2d 789, 1992 La. App. LEXIS 441 (Feb. 26, 1992).

Although after the State had called its witnesses, the defense orally moved to suppress the switchblade, according to the appellate court, this did not preserve the suppression issue for appellate review because it was necessary for the defense to file a pretrial motion to suppress the evidence using La. Code Crim. Proc. Ann. art. 703; without a showing of surprise or lack of opportunity, failure to file pretrial operated as a waiver. State v. Maxwell, 554 So. 2d 769, 1989 La. App. LEXIS 2651 (Dec. 13, 1989).

Where defense counsel did not file a timely motion to suppress the car keys, which belonged to the victim and were found in defendant’s pocket, from evidence because of an unconstitutional search and seizure, defendant was deemed to have waived the objection to admission of the keys based on an infirmity in the search or seizure under La. Code Crim. Proc. Ann. art. 703. State v. Womack, 283 So. 2d 708, 1973 La. LEXIS 6314 (Sept. 24, 1973).

•• Right to Appeal

••• Defendants. — Appellate review of a trial court’s grant a motion to suppress evidence in a criminal proceeding was exhausted by the appellate court’s denial of the State’s application for a writ of certiorari; under La. Code Crim. Proc. Ann. art. 703, there was no provision for other appellate review. State v. Mallet, 284 So. 2d 761, 1973 La. LEXIS 6696 (Oct. 29, 1973).

•• Standards of Review

••• General Overview. — Despite the fact that a sanity commission determined that a defendant was found to be suffering from chronic schizophrenia characterized by loss of touch with reality, his evidence on a motion to suppress his confession was insufficient to raise the issue of his mental capacity to give a free and involuntary confession, and a district court’s determination that the State met its burden under La. Code Crim. Proc. Ann. art. 703(C), La. Rev. Stat. Ann. § 15:451, and La. Const., art. I, § 16 of showing that the confession was freely and voluntarily given was entitled to great weight on appeal. State v. Jones, 376 So. 2d 125, 1979 La. LEXIS 7113 (Oct. 8, 1979).

••• Abuse of Discretion

•••• General Overview. — Trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 703(C) in finding that defendant’s failure to timely file a motion to suppress evidence seized from a car at the crime laboratory was inexcusable because defendant’s attorney had been given copy of crime lab reports in discovery and had heard testimony regarding the evidence at a co-defendant’s trial. State v. Smith, 681 So. 2d 980, 1996 La. App. LEXIS 2208 (Sept. 27, 1996), writ denied by La. 96-2568, 692 So. 2d 390, 1997 La. LEXIS 957 (La. Mar. 27, 1997).

Trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 703 in denying a motion to suppress, which was untimely filed after the presentation of the State’s witnesses at trial, because defendants were aware of the circumstances surrounding the seizure of the pistol upon their arrest and had ample opportunity to file the motion within the two months after the State filed the bill of information and before trial. State v. Wallace, 254 LA. 477, 224 So. 2d 461, 1969 La. LEXIS 2838 (June 9, 1969).

••• Clearly Erroneous Review

•••• General Overview. — Trial court’s conclusions that defendant’s statement was voluntary was not clearly wrong and thus, under La. Code Crim. Proc. Ann. art. 703 could not be disturbed, where defendant freely stated that he had consensual sex with his victim, where defendant testified that he agreed to go downtown and make a statement, and that he voluntarily admitted to being at the hotel where the rape occurred on the night of the rape, and where the police officers testified that they did not threaten, abuse, or otherwise intimidate defendant. State v. Campbell, 461 So. 2d 644, 1984 La. App. LEXIS 10420 (Dec. 28, 1984), writ of certiorari denied by 466 So. 2d 1299, 1985 La. LEXIS 8498 (La. 1985).

••• Harmless & Invited Errors

•••• General Overview. — There was no error in the trial court’s limitation of defense counsel’s cross-examination of a police officer concerning the circumstances of defendant’s interrogation and confession in his trial for first degree murder where the jury was fully apprised of the facts surrounding such examination and any error in allowing such evidence on the issue of voluntariness of the confession pursuant to La. Code Crim. Proc. Ann. art. 703 was deemed harmless. State v. Taylor, 838 So. 2d 729, 2003 La. LEXIS 16 (Jan. 14, 2003), writ of certiorari denied by 540 U.S. 1103, 124 S. Ct. 1036, 157 L. Ed. 2d 886, 2004 U.S. LEXIS 34, 72 U.S.L.W. 3446 (2004).

• Habeas Corpus

•• Evidentiary Hearings

••• General Overview. — Contention of a defendant indicted for first-degree murder while perpetrating a simple robbery, that his identification needed to be suppressed due to the use of suggestive procedures, contained a basis for granting defendant a hearing upon his motion; the court ruled that an evidentiary proceeding was necessary under La. Code Crim. Proc. Ann. art. 703(E) where the identification procedure was suggestive and might result in misidentification, given that defendant’s picture accompanied a newspaper article reporting that defendant’s co-defendant had confessed and implicated defendant. State v. Miller, 451 So. 2d 1165, 1984 La. App. LEXIS 8826 (May 18, 1984).

EVIDENCE

• Hearsay

•• Exemptions

••• Confessions

•••• General Overview. — In a criminal prosecution for armed robbery, the trial court did not err in admitted defendant’s taped statement to police; the police twice advised defendant of his Miranda rights before taking the recorded statement. State v. Weaver, 873 So. 2d 909, 2004 La. App. LEXIS 1180 (May 12, 2004).

Trial court did not err by admitting a murder confession into evidence where it was freely and voluntarily given; defendant signed a waiver of rights form, an attorney was present, and defendant was familiar with the criminal justice system due to prior felony convictions. State v. Stewart, 862 So. 2d 1100, 2003 La. App. LEXIS 3452 (Dec. 12, 2003), writ denied by La. 2004-0234, 876 So. 2d 74, 2004 La. LEXIS 1899 (La. June 4, 2004).

Trial court did not err in admitting defendant’s confession because the totality of the circumstances showed that it was voluntarily given; defendant gave the statement after being advised of the Miranda rights twice, there was no evidence of threats, coercion, or force, and defendant’s allegation that he was induced by promises was undermined by the fact that defendant admitted that the statement given to police was not truthful. State v. McLelland, 860 So. 2d 31, 2003 La. App. LEXIS 2848 (Oct. 15, 2003), writ denied by La. 2003-3372, 871 So. 2d 347, 2004 La. LEXIS 1018 (La. Mar. 26, 2004).

In defendant’s criminal prosecution arising from a series of robberies, the trial court did not err in failing to suppress statements defendant made to police indicating that he had loaned his car to a cohort for use in one of the robberies; the trial court was free to believe testimony from the officers that defendant was not threatened or promised anything to compel his statement. State v. Barton, 857 So. 2d 1189, 2003 La. App. LEXIS 2648 (Sept. 30, 2003), writ denied by La. 2003-3012, 866 So. 2d 817, 2004 La. LEXIS 696 (La. Feb. 20, 2004).

Trial court did not err in denying defendant’s motion to suppress a confession where the state proved that defendant received Miranda warnings, the statement was voluntarily made, and was not the product of threats or duress, pursuant to La. Code Crim. Proc. Ann. art. 703, La. Rev. Stat. Ann. § 15:451; while defendant was entitled to counsel under La. Const. art. I, § 13, the fact that defendant’s father stated that they might want to retain an attorney at a later time did not amount to a request for counsel. State v. Cooper, 839 So. 2d 995, 2003 La. App. LEXIS 514 (Mar. 5, 2003), writ denied by La. 2003-0999, 855 So. 2d 330, 2003 La. LEXIS 2928 (La. Oct. 10, 2003).

Defendant’s conviction for second degree murder was affirmed and the trial court did not err in denying defendant’s motion to suppress his admission of guilt because the arrest affidavit showed probable cause allowing the admission of defendant’s confession. State v. Coldman, 769 So. 2d 131, 2000 La. App. LEXIS 2509 (Aug. 30, 2000), writ denied by La. 2000-2733, 796 So. 2d 673, 2001 La. LEXIS 2810 (La. Sept. 14, 2001).

Before the State may introduce a confession or statement for consideration by the jury, it must prove beyond a reasonable doubt that the statement or confession was free and voluntary and not made under the influence of fear, duress, intimidation, menaces, threats, inducements, or promises pursuant to La. Code Crim. Proc. Ann. art. 703(D), La. Rev. Stat. Ann. § 15:451; such a determination of voluntariness must be made whether or not a State actor is involved. State v. Jolly, 768 So. 2d 165, 2000 La. App. LEXIS 1852 (July 25, 2000), writ of certiorari denied by La. 2000-2467, 798 So. 2d 959, 2001 La. LEXIS 2920 (La. Oct. 5, 2001).

Defendant’s broad allegation in his motion to suppress that his confession was not made voluntarily did not allege specific facts that, if true, would have entitled him to relief; accordingly, the trial judge did not err in failing to conduct an evidentiary hearing on the motion. State v. Jolly, 768 So. 2d 165, 2000 La. App. LEXIS 1852 (July 25, 2000), writ of certiorari denied by La. 2000-2467, 798 So. 2d 959, 2001 La. LEXIS 2920 (La. Oct. 5, 2001).

Before a confession, or inculpatory statement, can be introduced into evidence, the state must affirmatively prove that it was free and voluntary and not made under the influence of fear, duress, intimidation, menaces, threats, inducements, or promises pursuant to La. Rev. Stat. Ann. § 15:451 and La. Code Crim. Proc. Ann. art. 703(D); the state must also establish that an accused who makes a statement during a custodial interrogation was first advised of his Miranda rights. State v. Finch, 733 So. 2d 716, 1999 La. App. LEXIS 1300 (May 5, 1999).

Statements or confessions may be admissible at trial, provided that the State affirmatively show that it was made freely and voluntarily, without inducements, threats, or promises, pursuant to La. Code Crim. Proc. Ann. art. 703(D) and La. Rev. Stat. Ann. § 15:451. State v. Tate, 714 So. 2d 252, 1998 La. App. LEXIS 1379 (May 27, 1998).

Pursuant to La. Code Crim. Proc. Ann. art. 703(D), the State met its burden of proving the admissibility of defendant’s confession, where defendant asserted his right to remain silent after being questioned by one detective, where a second detective saw defendant an hour later, went over his rights, and questioned him for three hours, with breaks, before defendant confessed to the crime. State v. Hebert, 676 So. 2d 692, 1996 La. App. LEXIS 1249 (June 5, 1996), writ of certiorari denied by La. 96-1736, 680 So. 2d 643, 1996 La. LEXIS 2808 (La. Oct. 11, 1996).

Confession of criminal defendant was admissible under La. Code Crim. Pro. Ann. art. 703(D) as voluntary and not improperly coerced or induced despite the remark of the arresting detective that the defendant’s cooperation would be noted to the prosecutor. State v. Gaspard, 685 So. 2d 151, 1996 La. App. LEXIS 1070 (May 8, 1996), remanded by La. 96-1390, 675 So. 2d 1100, 1996 La. LEXIS 1905 (La. June 28, 1996).

Under La. Code Crim. Proc. Ann. art. 703(D), the state bears the burden of affirmatively proving that a confession was free and voluntary and not made under the influence of fear, duress, intimidation, threats, inducements, or promises before it can be admitted into evidence. State v. Brown, 598 So. 2d 565, 1992 La. App. LEXIS 1058 (Apr. 14, 1992), writ of certiorari denied by 605 So. 2d 1092, 1992 La. LEXIS 2606 (La. 1992).

Pre-trial hearing and ruling on defendant’s motion to suppress his statement was binding at the trial under La. Code Crim. Proc. Ann. art. 703(F), and the state complied with La. Code Crim. Proc. Ann. art. 703(G) by introducing, prior to its admission, evidence concerning the circumstances surrounding the making of the statement. State v. Trimble, 589 So. 2d 1163, 1991 La. App. LEXIS 2962 (Nov. 14, 1991).

In the state’s prosecution of defendant for aggravated rape, aggravated kidnapping and armed robbery, the state had met its burden of proving the voluntariness of defendant’s oral statement under La. Rev. Stat. Ann. § 15:451 and La. Code Crim. Proc. Ann. art. 703(D) where a witness refuted defendant’s allegations of promises to speak with the judge or district attorney in exchange for the statement. State v. Toomer, 572 So. 2d 1152, 1990 La. App. LEXIS 2996 (Dec. 18, 1990).

Trial court did not violate La. Code Crim. Proc. Ann. art. 703(F) in two consolidated cases by allowing the State to introduce two of defendant’s out of court statements, where one statement was exculpatory, and where the trial court did not rule on the other statement at the hearing on defendant’s motion to suppress that statement. State v. Marquez, 555 So. 2d 636, 1989 La. App. LEXIS 2668 (Dec. 28, 1989).

Where defendant was about to give a taped confession and indicated that he might want to talk to a lawyer and where the police officer replied that defendant had already confessed but was free to speak with a lawyer, the statement was not coercive, and the confession was admissible. State v. Perkins, 540 So. 2d 556, 1989 La. App. LEXIS 443 (Mar. 15, 1989).

When officer’s statements to defendant about his relatives’ potential criminal liability were made as facts, to exhort him to tell the truth, not as threats, they did not render defendant’s subsequent confession involuntary. State v. Massey, 535 So. 2d 1135, 1988 La. App. LEXIS 2470 (Nov. 30, 1988).

Before a confession can be introduced into evidence, the state has the burden of affirmatively proving, pursuant to La. Rev. Stat. Ann. § 15:451 and La. Code Crim. Proc. Ann. art. 703(D), that it was free and voluntary and not made under the influence of fear, duress, menaces, threats, inducements or promises. State v. Hahn, 526 So. 2d 260, 1988 La. App. LEXIS 1113 (May 4, 1988), writ of certiorari denied by 532 So. 2d 150, 1988 La. LEXIS 2151 (La. 1988).

Although defendant claimed that he did not understand that he was charged with attempted first degree murder when he made inculpatory statements, the statements were properly admitted where the State showed beyond a reasonable doubt that the statements were made freely, voluntarily, and not under the influence of fear, duress, intimidation, menace, threats, inducements, or promises as per La. Rev. Stat. Ann. § 15:451. State v. Williams, 521 So. 2d 629, 1988 La. App. LEXIS 658 (Feb. 23, 1988).

Defendant’s murder conviction was vacated where his confession to murder was not proved to be freely and voluntarily given, thus the lower court erred in admitting defendant’s confession and denying defendant’s motion to suppress the confession being admitted into evidence. State v. Seward, 509 So. 2d 413, 1987 La. LEXIS 9515 (June 22, 1987).

Pursuant to La. Code Crim. Proc. Ann. art. 703(D), the State proved beyond a reasonable doubt that defendant’s confession was voluntary on the grounds that the police advised him of his Miranda rights, that he signed a waiver form, that he was permitted to eat and sleep after he was arrested, and that the videotape showed that he was rational and coherent when he confessed to having committed the rape and armed robberies. State v. Dickinson, 492 So. 2d 173, 1986 La. App. LEXIS 7365 (June 24, 1986), writ of certiorari denied by 498 So. 2d 14, 1986 La. LEXIS 8039 (La. 1986).

Defendant’s confession was voluntary despite the defendant’s allegation that he was suffering from alcohol withdrawal because the defendant appeared coherent on the taped confession and understood the questions asked. State v. Arvel, 481 So. 2d 691, 1985 La. App. LEXIS 10498 (Dec. 26, 1985).

State met its burden under La. Code Crim. Proc. Ann. art. 703(D) of proving the admissibility of defendant’s confession of the theft of public funds when it showed that the confession was freely made at a meeting with officers initiated by defendant, and, in accordance with La. Rev. Stat. Ann. § 15:451, his statement was free and voluntary and not induced by threats, promises, or coercion. State v. Phillips, 479 So. 2d 515, 1985 La. App. LEXIS 10295 (Nov. 19, 1985).

In a forgery and theft case, the trial court’s findings, under La. Code Crim. Proc. Ann. art. 703(G), that defendant’s inculpatory statements were freely and voluntarily given in a conversation with a bank officer who was not a law enforcement official and in her subsequent warned interrogation by law enforcement, which she voluntarily initiated after requesting counsel, were adequately supported. State v. Wall, 457 So. 2d 1225, 1984 La. App. LEXIS 9619 (Oct. 9, 1984).

Where defendant’s motion to suppress his confession was based solely on a lack of voluntariness due to his intoxication, he was precluded by La. Code Crim. Proc. Ann. art. 703(F) from later asserting at trial that the confession was not free and voluntary as required under La. Rev. Stat. Ann. § 15:451 where the police failed to advise him of his rights. State v. Wright, 441 So. 2d 1301, 1983 La. App. LEXIS 9666 (Nov. 22, 1983).

Defendant’s statement to Louisiana officers pertaining to a Louisiana murder, given in an Arkansas jail while in custody on an unrelated charge did not violate his rights and was admissible at trial under La. Code Crim. Proc. Ann. art. 703 despite his prior refusal to be questioned without his attorney on the unrelated charge; defendant had initiated the contact and had been re-advised of his Miranda rights. State v. Willie, 410 So. 2d 1019, 1982 La. LEXIS 9988 (Jan. 25, 1982).

Under La. Code Crim. Proc. Ann. art. 703(D), the State has the burden of proving the admissibility of a purported confession or statement by the defendant, and particularly that the confession or statement was made freely and voluntarily. This burden exists on the hearing of a motion to suppress. State v. Thompson, 399 So. 2d 1161, 1981 La. LEXIS 8298 (May 18, 1981).

Where defendant was charged with aggravated burglary and attempted simple rape, the trial court properly denied his request to testify regarding the voluntariness of his confession without exposing himself to cross-examination on all matters relevant to the case; former La. Rev. Stat. Ann. § 15:280 (now La. Code Evid. Ann. art. 611(B)) and La. Code Crim. Proc. Ann. art. 703 require defendant to waive his privilege against self-incrimination as to the “whole case” and not merely as to the subject matter of his direct testimony. State v. Day, 391 So. 2d 1147, 1980 La. LEXIS 9504 (Dec. 15, 1980).

La. Code Crim. Proc. Ann. art. 703, which exposes a defendant testifying before the jury on the question of his guilt or innocence to cross-examination on all matters relevant to the case being tried, is not unconstitutional. State v. Day, 391 So. 2d 1147, 1980 La. LEXIS 9504 (Dec. 15, 1980).

Where defendants’ confessions to simple burglary were made freely and voluntarily, and the allegations of inducements were not supported by the record, they were admissible under La. Rev. Stat. Ann. § 15:451 and La. Code Crim. Proc. Ann. art. 703(C). State v. Napier, 385 So. 2d 776, 1980 La. LEXIS 7865 (June 23, 1980).

Trial court erred under La. Code Crim. Proc. Ann. art. 703(C) by allowing the state to introduce rebuttal testimony of an inculpatory statement that a defendant made to police officers without first establishing that the statement was freely and voluntarily given. State v. McGraw, 366 So. 2d 1278, 1978 La. LEXIS 5367 (June 19, 1978).

State had the burden of establishing the admissibility of defendant’s post-arrest confession by either showing that probable cause existed to arrest defendant or that the causal connection between an unlawful arrest and the confession had been broken. State v. Scott, 355 So. 2d 231, 1977 La. LEXIS 6757 (Dec. 19, 1977).

Defendant’s inculpatory statements were properly admitted, as he was advised of his Miranda rights prior to making each statement and he was not mistreated or coerced into giving the statements; he was not induced to make the second statement by a promise that the first one would not be used. State v. Thompson, 353 So. 2d 235, 1977 La. LEXIS 6770 (Dec. 19, 1977).

In the prosecution of defendant, the State had not borne its burden of proving the confession of defendant free and voluntary under La. Code Crim. Proc. Ann. art. 703 and La. Rev. Stat. Ann. § 15:451 where defendant offered specific testimony of threats by unnamed police officers and of physical abuse by a specified police officer. State v. Hills, 354 So. 2d 186, 1977 La. LEXIS 6776 (Dec. 19, 1977).

Trial court did not err in finding that defendants’ confessions were given freely and voluntarily; although the State’s evidence contradicted defendants’ evidence, the trial court’s factual and credibility determinations were entitled to great weight. State v. McSpaddin, 341 So. 2d 868, 1977 La. LEXIS 4970 (Jan. 24, 1977).

Trial court properly refused to permit defendant to take the stand in the jury’s presence for the limited purpose of testifying as to the voluntariness of his confession; once the confession had been found to be admissible, any evidence submitted to the jury regarding the circumstances surrounding it was solely for the purpose of determining the effect or weight to be given to the statement. State v. Sears, 298 So. 2d 814, 1974 La. LEXIS 4557 (July 1, 1974), overruled by State v. Lovett, 345 So. 2d 1139, 1977 La. LEXIS 5389, 1977 La. LEXIS 5772 (La. 1977).

• Privileges

•• Marital Privileges

••• Adverse Spousal Testimony

•••• Waiver. — Where before his guilty plea, defendant never asserted the physician-patient privilege, his motion to suppress the hospital records did not seek to suppress on that basis, and the hospital records were offered in evidence as a joint exhibit by the State and defendant while the guilty plea was being taken, the appellate court found that the privilege had been waived and that defendant’s assignment of error regarding the privilege was without merit. State v. Yates, 574 So. 2d 566, 1991 La. App. LEXIS 217 (Feb. 6, 1991), writ of certiorari denied by 578 So. 2d 131, 1991 La. LEXIS 1288 (La. 1991).

• Procedural Considerations

•• Burdens of Proof

••• General Overview. — Defendant who seeks to suppress an identification must prove both that the identification itself is suggestive and that there is a likelihood of misidentification as a result of the identification procedure. State v. Felton, 859 So. 2d 817, 2003 La. App. LEXIS 2876 (Oct. 8, 2003).

Pursuant to La. Code Crim. Proc. Ann. art. 703(D), at a hearing on a motion to suppress, the State has the burden of proving the admissibility of all evidence seized without a warrant. State v. Tassin, 758 So. 2d 351, 2000 La. App. LEXIS 715 (Mar. 15, 2000).

Syringes and drugs were not admissible as evidence where the Louisiana State Racing Commission did not meet its burden, under La. Code Crim. Proc. Ann. art. 703(E), of proving that a warrant was not required in a racetrack search by police officers who were allegedly appointed Commission stewards as provided for under La. Rev. Stat. Ann. § 4:147; there was no evidence showing that the Commission had followed any statutory or commission procedure in making the appointments. Pullin v. Louisiana State Racing Com., 465 So. 2d 122, 1985 La. App. LEXIS 8253 (Feb. 12, 1985), reversed by 477 So. 2d 683, 1985 La. LEXIS 9737 (La. 1985).

Pursuant to La. Code Crim. Proc. Ann. art. 703D, defendant’s motion to suppress evidence was erroneously denied because the State did not meet its burden to affirmatively show that one of the exceptions for a warrantless search was applicable. State v. Talbert, 449 So. 2d 446, 1984 La. LEXIS 8813 (Apr. 2, 1984).

During the hearing on defendant’s motion to suppress, defendant had the burden of proof under La. Code Crim. Proc. Ann. art. 703, and once he made the initial showing that a warrantless search occurred, the burden shifted to the State to affirmatively show that the search was justified under an exception to the rule requiring a search warrant. State v. Bazile, 386 So. 2d 349, 1980 La. LEXIS 8038 (July 7, 1980).

•• Exclusion & Preservation by Prosecutor. — Trial court did not err in denying defendant’s motion to suppress evidence of his shoes that he claimed were unconstitutionally seized without probable cause or reasonable suspicion where three detectives testified that defendant was cooperating with the investigation and that he consented to give up his shoes and the issue of consent turned on the credibility of those testifying and the weight of the evidence. State v. Pickett, 878 So. 2d 722, 2004 La. App. LEXIS 1361 (May 26, 2004), writ denied by La. 2004-1632, 887 So. 2d 477, 2004 La. LEXIS 3550 (La. Nov. 15, 2004).

In a criminal prosecution for armed robbery, the trial court did not err in admitted defendant’s taped statement to police; the police twice advised defendant of his Miranda rights before taking the recorded statement. State v. Weaver, 873 So. 2d 909, 2004 La. App. LEXIS 1180 (May 12, 2004).

Trial court did not err in denying defendant’s motion to suppress even though defendant did not sign a written waiver of his Miranda rights before making his first statement; the officer’s testimony of defendant’s oral waiver was sufficient to deny the motion. State v. Jenkins, 857 So. 2d 1185, 2003 La. App. LEXIS 2646 (Sept. 30, 2003), writ denied by La. 2004-2533, 916 So. 2d 130, 2005 La. LEXIS 2734 (La. Nov. 28, 2005).

Where a police officer was investigating defendant for suspected drug activity, and defendant allegedly stated that defendant had “just gotten off of work and wanted to get a little high,” there was confusion over whether the officer had advised defendant of defendant’s Miranda rights; such a distinction was of no consequence, because the statement was a spontaneous unsolicited statement, the statement was voluntary, and it was admissible. State v. Sylvester, 834 So. 2d 1184, 2002 La. App. LEXIS 3921 (Dec. 11, 2002).

Validity of an investigatory stop is a determination for the trial court in the first instance; thus, it was necessary for the magistrate to rule on whether police, acting on an anonymous tip had sufficiently reliable information to make an investigative stop State v. Smith, 785 So. 2d 815, 2001 La. LEXIS 1239 (May 25, 2001).

Before a confession or inculpatory statement was admissible evidence against a defendant, it had to be established that the accused who made the statement during custodial interrogation was first advised of his Miranda rights and that the statement was made freely and voluntarily and not under the influence of fear, duress, intimidation, menaces, threats, inducements or promises. State v. Murray, 782 So. 2d 132, 2001 La. App. LEXIS 460 (Feb. 28, 2001), writ denied by La. 2001-1026, 810 So. 2d 1137, 2002 La. LEXIS 653 (La. Feb. 22, 2002), writ denied by La. 2001-1854, 812 So. 2d 650, 2002 La. LEXIS 1031 (La. Mar. 28, 2002), writ denied by La. 2003-0122, 865 So. 2d 716, 2004 La. LEXIS 380 (La. Feb. 6, 2004).

State met its the burden of proving the admissibility of evidence seized during a search conducted without a warrant, under La. Code Crim. Proc. Ann. art. 703(D), where the defendant was stopped while riding a bicycle, a moving object, which allowed a sheriff to conduct a warrantless search of a bicycle pouch where he had probable cause to suspect the bicycle’s rider had engaged in illegal criminal activity. State v. Gamboa, 543 So. 2d 1129, 1989 La. App. LEXIS 940 (May 16, 1989), writ of certiorari denied by 550 So. 2d 646, 1989 La. LEXIS 2482 (La. 1989).

Trial court erred in allowing the prosecutor to refer to evidence that had been ordered suppressed prior to trial; the trial court was bound by the previous ruling pursuant to La. Code Crim. Proc. Ann. art. 703. State v. De Hart, 445 So. 2d 419, 1984 La. LEXIS 8069 (Jan. 16, 1984).

Trial court properly refused to permit defendant to take the stand in the jury’s presence for the limited purpose of testifying as to the voluntariness of his confession; once the confession had been found to be admissible, any evidence submitted to the jury regarding the circumstances surrounding it was solely for the purpose of determining the effect or weight to be given to the statement. State v. Sears, 298 So. 2d 814, 1974 La. LEXIS 4557 (July 1, 1974), overruled by State v. Lovett, 345 So. 2d 1139, 1977 La. LEXIS 5389, 1977 La. LEXIS 5772 (La. 1977).

•• Rulings on Evidence. — Where information provided by a confidential informant was not corroborated by independent police investigation and did not provide sufficient details, the evidence seized by the warrantless search was inadmissible, pursuant to La. Code Crim. Proc. Ann. art. 703. State v. Mingo, 638 So. 2d 1209, 1994 La. App. LEXIS 2035 (June 24, 1994).

• Relevance

•• Prior Acts, Crimes & Wrongs. — Defendant’s conviction for aggravated kidnapping and life sentence was proper where the trial court correctly denied his motion in limine to exclude evidence of other crimes, pursuant to La. Code Evid. Ann. art. 404(B)(1), because the acts formed an integral part of the act or transaction that was the subject of the present proceedings, inasmuch as they were acts of defendant immediately following his forcible taking of the victim and her forced withdrawal of funds from the ATM. State v. George, 855 So. 2d 861, 2003 La. App. LEXIS 2503 (Sept. 24, 2003).

• Scientific Evidence

•• Blood Alcohol. — A person under arrest for a violation of La. Rev. Stat. Ann. § 14:98, La. Rev. Stat. Ann. § 14:98.1 or other law or ordinance that prohibited operating a vehicle while intoxicated could refuse to submit to such chemical test after being advised of the consequences of such refusal; the failure of an officer to advise an alleged drunk driver of this right was a failure to implement La. Rev. Stat. § 32:661(C)(1) and La. Rev. Stat. § 32:666(A), thus suppression of the chemical test results pursuant to La. Code Crim. Proc. Ann. art. 3 and La. Code Crim. Proc. Ann. art. 703 was proper in such a case since the right to refuse testing was given by legislative mandate, La. Civ. Code Ann. art. 2. State v. Alcazar, 784 So. 2d 1276, 2001 La. LEXIS 1162 (May 15, 2001).

Where a defendant was charged with negligent homicide after an auto accident when he was allegedly intoxicated, pursuant to its authority under La. Code Crim. Proc. Ann. art. 3 to establish procedural guidelines in the absence of specific legislative procedural rules, the Supreme Court of Louisiana determined that a motion to suppress, using the procedural guidelines set forth in La. Code Crim. Proc. Ann. art. 703, was available to question the admissibility of chemical test results that could raise a legal presumption of intoxication under La. Rev. Stat. Ann. § 32:662. State v. Tanner, 457 So. 2d 1172, 1984 La. LEXIS 9914 (Oct. 15, 1984).

GOVERNMENTS

• Courts

•• Rule Application & Interpretation. — Where a defendant was charged with negligent homicide after an auto accident when he was allegedly intoxicated, pursuant to its authority under La. Code Crim. Proc. Ann. art. 3 to establish procedural guidelines in the absence of specific legislative procedural rules, the Supreme Court of Louisiana determined that a motion to suppress, using the procedural guidelines set forth in La. Code Crim. Proc. Ann. art. 703, was available to question the admissibility of chemical test results that could raise a legal presumption of intoxication under La. Rev. Stat. Ann. § 32:662. State v. Tanner, 457 So. 2d 1172, 1984 La. LEXIS 9914 (Oct. 15, 1984).

TRANSPORTATION LAW

• Private Vehicles

•• Safety Standards

••• General Overview. — Defendant was entitled to have evidence suppressed, where the evidence was seized pursuant to a traffic stop, where a Louisiana state trooper stopped defendant solely because the trooper saw defendant driving his car without wearing a seatbelt; and where the trooper arrested defendant for driving while intoxicated after defendant failed a series of field sobriety tests. State v. Barbier, 743 So. 2d 1236, 1999 La. LEXIS 2236 (Sept. 8, 1999).

TREATISES AND LAW REVIEWS

Louisiana Treatises. — Louisiana Code of Evidence Practice Guide Article 104 > CHAPTER 1. GENERAL PROVISIONS > Article 104. Preliminary Questions.

Louisiana Code of Evidence Practice Guide Article 611 > CHAPTER 6. WITNESSES > Article 611. Mode and Order of Interrogation and Presentation.

Louisiana Law Reviews. — Student Contribution: Pretrial Criminal Procedure. 44 La. L. Rev. 613 (November, 1983).

Article: Criminal Procedure. 47 La. L. Rev. 267 (November, 1986).

Developments in the Law, 1986-1987: A Faculty Symposium: Professional Responsibility. 48 La. L. Rev. 437 (November, 1987).

Note: Analyzing Seizures Under the Louisiana Constitution After State v. Tucker: A Different Perspective. 54 La. L. Rev. 1731 (July, 1994).

Comment: The Exclusion of Unconstitutionally Obtained Evidence and Why the Louisiana Supreme Court Should Reject United States v. Leon on Independent State Grounds. 51 La. L. Rev. 861 (March, 1991).

Note: Whren v. United States: The Constitutionality of Pretextual Stops. 58 La. L. Rev. 369 (Fall, 1997).

Casenote: State v. Fernandez: A Final Word on the Admission of Juvenile Confessions. 45 Loy. L. Rev. 205 (Spring, 1999).

Comment: Confessions and Inculpatory Statements in Louisiana: The Search for a Protective Standard While Keeping the Rubber Hose Within Reach. 46 Loy. L. Rev. 277 (Spring, 2000).

CHAPTER 3. SEVERANCE AND CONSOLIDATION.

Art. 704. Severance.

Jointly indicted defendants shall be tried jointly unless:

(1) The state elects to try them separately; or

(2) The court, on motion of the defendant, and after contradictory hearing with the district attorney, is satisfied that justice requires a severance.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Clause (1) makes no change in the law. State v. Phillip, 164 La. 597, 114 So. 171 (1927). The rule is based upon the general principle that the state decides when, how, and whom to prosecute and should therefore be permitted to try defendants separately, even though jointly indicted. See Art. 61; cf. Art. 314 of the 1928 Code.

(b) Fed. Rule 14 gives relief from prejudicial joinder of defendants and prejudicial joinder of offenses against a single defendant. Relief from only the former is given in the above article because a provision giving relief from joinder of offenses against a single defendant would unduly restrict the state where joinder of offenses is permitted.

(c) Art. 316 of the 1928 Code of Criminal Procedure also authorized the court to order separate trials of jointly indicted defendants on motion of defendant and after a contradictory hearing with the district attorney. However, since former Art. 316 did not set any standards for exercise of such authority, the supreme court had to supply what is commonly known as the “antagonistic defenses” test. That test gave rise to the following rules:

(1) If a confession was made by A that the state intended to use against A, and it implicated B, then B could obtain a severance. State v. Birbiglia, 149 La. 4, 88 So. 533 (1924); State v. Lamotte, 168 La. 837, 123 So. 591 (1929); State v. Goury, 184 La. 955, 168 So. 113 (1936); State v. Livsey, 190 La. 474, 182 So. 576 (1938). The reason for this rule was that the effect of the confession of A would be to permit A to testify against B without being subject to cross-examination. But see State v. Taylor, 173 La. 1010, 139 So. 463 (1932), containing dictum to the effect that severance was not necessary if the court instructed the jury to disregard the confession except with respect to the defendant who made it. The dictum of the Taylor case was unrealistic.

(2) A defendant was entitled to a severance if a codefendant wished to use the former’s testimony, since that would be impossible if they were tried together. State v. Angel, 52 La.Ann. 485, 27 So. 214 (1900); State v. Smith, 156 La. 689, 101 So. 22 (1924). Although such reasoning was disapproved in State v. LaRocca, 168 La. 204, 121 So. 744 (1929), on the ground that one codefendant was not a competent witness for the other, the LaRocca decision was legislatively overruled by Art. 474 of the 1928 Code, which permits codefendants to testify on behalf of each other. However, under R.S. 15:461(3), a codefendant can not without his consent be called as a witness by another codefendant. The result is that a defendant can not use the testimony of a codefendant who refuses to be called, unless the former can get a severance from his codefendant. Even if there is a severance, the codefendant might still refuse to testify on the ground that his testimony might incriminate him. In that case, however, the defendant would have, for what it was worth, the benefit of his former codefendant’s refusal to testify.

(3) Defendants were entitled to a severance if the evidence that each would produce in his defense was directly contradictory. State v. Whittmer, 167 La. 379, 119 So. 263 (1928). The rule was based on the ground that in such a situation the defendants contended not only against the state, but also against each other.

(d) Instead of codifying the “antagonistic defenses” test as a standard to be used by the court in granting a severance, this article permits the judge to grant a severance when in his opinion, after a contradictory hearing, justice requires it. The federal rules provide for severance when a joint trial may result in “prejudice” to a defendant. That idea is embraced in the standard of “justice” contained in this article.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Self-Incrimination Privilege. — Where defendant, on a distribution of cocaine charge, moved to sever his trial from that of a co-defendant under La. Code Crim. Proc. Ann. art. 704, no grounds were presented requiring severance; the fact that he may have prejudiced his case by taking the stand to exculpate his co-defendant does not entitle him to a new trial. State v. Prudhomme, 532 So. 2d 234, 1988 La. App. LEXIS 2019 (Oct. 5, 1988), writ of certiorari denied by 541 So. 2d 871, 1989 La. LEXIS 1123 (La. 1989).

Defendants’ bare allegation that a joint trial would deprive them of the right to call the co-defendants as witnesses was not of itself a sufficient ground to grant a severance because the co-defendants could plead the Fifth Amendment privilege against self-incrimination at the separate trials. State v. Harvey, 358 So. 2d 1224, 1978 La. LEXIS 5842 (Apr. 10, 1978).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• General Overview. — Two individuals who were jointly indicted for the wilful and unlawful possession and control of heroin, a narcotic drug, in violation of La. Rev. Stat. Ann. § 40:962, were found to have properly been jointly tried because the individuals were not caused a hardship or prejudiced thereby. State v. Vale, 252 LA. 1056, 215 So. 2d 811, 1968 La. LEXIS 3090 (Nov. 12, 1968), reversed by 399 U.S. 30, 90 S. Ct. 1969, 26 L. Ed. 2d 409, 1970 U.S. LEXIS 18 (1970).

•• Crimes Against Persons

••• Robbery

•••• General Overview. — In a prosecution for armed robbery, the trial court did not abuse its discretion in failing to grant defendant’s motion for a severance on the ground that a statement given by his codefendant implicated him as the perpetrator of the charged offense. Although the statement implicating defendant was ultimately used at trial to impeach the codefendant who testified in his own defense, the thrust of the codefendant’s defense was not to implicate defendant and therefore it was not antagonistic to that of defendant. State v. Brown, 527 So. 2d 12, 1988 La. App. LEXIS 517 (Apr. 6, 1988).

•• Homicide

••• Murder

•••• General Overview. — On appeal of defendant’s conviction for murder and his death sentence, the court found substantial evidence from which the jury could infer that blows struck by defendant caused the victim’s death as well as some evidence of other elements of the offense. State v. Page, 251 LA. 810, 206 So. 2d 503, 1968 La. LEXIS 2831 (Jan. 15, 1968).

•••• Felony Murder

••••• General Overview. — Where any error in the admission of co-defendant’s statement was harmless, a severance was not required, and there was thus no basis for a mistrial; the defenses were not mutually antagonistic, as defendant’s culpability in the armed robbery was supported by his own statements, and the jury could have reasonably concluded that defendant had the requisite intent. State v. Wiley, 880 So. 2d 854, 2004 La. App. LEXIS 1072 (Apr. 27, 2004), writ denied by La. 2004-1298, 885 So. 2d 585, 2004 La. LEXIS 3215 (La. Oct. 29, 2004).

Separate trials were not required where one defendant’s confession was adopted by the other and where even if their statements were in conflict as to who struck the fatal blow, under the felony murder doctrine they were each chargeable as principals. State v. Page, 251 LA. 810, 206 So. 2d 503, 1968 La. LEXIS 2831 (Jan. 15, 1968).

• Pretrial Motions & Procedures

•• Joinder & Severance

••• Consolidation of Indictments. — At a contradictory hearing on a motion for severance defendant presented no evidence substantiating that any prejudice would result from a joint trial, or that consolidation of the charges for trial would cause him prejudice because of the inference of guilt by association with defendant’s co-defendant, and the evidence revealed that defendant was an active participant in the crime; thus, defendant had no standing to complain of a violation of his Sixth Amendment right to confront his accusers. State v. Darby, 310 So. 2d 547, 1975 La. LEXIS 3532 (Mar. 31, 1975).

••• Joinder of Defendants. — Jointly indicted defendants were not entitled to severed trials;evidence incriminating one defendant would be admissible against the other even if he were tried separately because it was relevant to establish the circumstances of the crime. State v. Huff, 660 So. 2d 529, 1995 La. App. LEXIS 2349 (Aug. 23, 1995), writ denied by La. 96-0212, 693 So. 2d 754, 1997 La. LEXIS 1481 (La. May 1, 1997).

••• Severance of Defendants. — Defendant’s conviction and life sentence for distribution of heroin were both proper where the trial court’s reasons for denying the severance of defendant and his co-defendant were not erroneous under the circumstances presented in the record, and further, although defendant indicated to the trial court he had no wish to be tried with his co-defendant, he did not actually request a severance until after the co-defendant had testified. State v. Dilosa, 849 So. 2d 657, 2003 La. App. LEXIS 1356 (May 9, 2003), writ denied by La. 2003-1601, 860 So. 2d 1153, 2003 La. LEXIS 3634 (La. Dec. 12, 2003).

Court did not abuse its discretion in denying defendant’s motion to sever based on antagonistic defenses because the jury could reasonably find that defendant was a principal to the crime of second-degree murder for aiding and abetting in the shootings; defendant failed to present any evidence of actual antagonism. State v. Mathews, 809 So. 2d 1002, 2001 La. App. LEXIS 2059 (Sept. 28, 2001), writ denied by La. 2001-2873, 824 So. 2d 1191, 2002 La. LEXIS 2619 (La. Sept. 13, 2002).

Where co-defendants were charged with different offenses, there was no possibility of antagonistic defenses, and one defendant was the seller and was charged with distribution of heroin and possession with the intent to distribute heroin, while the other defendant was the buyer and was charged with possession of heroin, a trial court did not err in denying a motion to sever. State v. Crowell, 773 So. 2d 871, 2000 La. App. LEXIS 2940 (Nov. 21, 2000), writ denied by La. 2001-0045, 802 So. 2d 622, 2001 La. LEXIS 3169 (La. Nov. 16, 2001), writ denied by La. 2001-0907, 826 So. 2d 1112, 2002 La. LEXIS 2901 (La. Oct. 4, 2002).

Trial court did not abuse its discretion by refusing defendant’s motion to sever because defendant’s counsel merely stated that the defenses of both defendants were antagonistic to each other, and neither defendant at trial attempted to blame the other for the possession of the heroin. State v. Quest, 772 So. 2d 772, 2000 La. App. LEXIS 2534 (Oct. 18, 2000), writ denied by La. 2000-3137, 800 So. 2d 866, 2001 La. LEXIS 3682 (La. Nov. 2, 2001).

Where a defendant failed to show, as required by La. Code Crim. Proc. Ann. art. 704, that (1) he and his codefendants had antagonistic defenses and that he was seriously prejudiced by their joint trial, (2) even if the defendant had been tried separately, his codefendants could not have been forced to testify, and (3) defendant had not shown that there was a reasonable probability, if his attorney had severed his case and his codefendants had testified at his separate trial, that their testimony would have clearly affected the outcome of the case under Strickland, the defendant’s motion for post-conviction relief based on ineffective assistance of counsel had no merit. State v. Thomas, 750 So. 2d 1114, 1999 La. App. LEXIS 3679 (Dec. 22, 1999), writ denied by La. 2000-2503, 795 So. 2d 1203, 2001 La. LEXIS 2449 (La. Aug. 31, 2001).

Trial court did not abuse its discretion in denying a defendant’s motion to sever the defendant’s trial on a homicide charge form that of a co-defendant, where the testimony of a witness that the co-defendant confessed to murdering a victim with the defendant as an accomplice did not mention the defendant by name. State v. Brooks, 758 So. 2d 814, 1999 La. App. LEXIS 2257 (July 21, 1999), writ denied by La. 1999-2519, 755 So. 2d 247, 2000 La. LEXIS 744 (La. Feb. 25, 2000).

Defendants were properly tried together pursuant to La. Code Crim. Proc. Ann. art. 704 where they were not antagonistic in that both claimed that the lover shot the husband and at issue was only each defendant’s degree of participation in the murder. State v. Foret, 685 So. 2d 210, 1996 La. App. LEXIS 2886 (Nov. 14, 1996).

Jointly indicted defendants were not entitled to severed trials;evidence incriminating one defendant would be admissible against the other even if he were tried separately because it was relevant to establish the circumstances of the crime. State v. Huff, 660 So. 2d 529, 1995 La. App. LEXIS 2349 (Aug. 23, 1995), writ denied by La. 96-0212, 693 So. 2d 754, 1997 La. LEXIS 1481 (La. May 1, 1997).

Trial court did not abuse its discretion in granting defendants’ motion for severance under La. Code Crim. Proc. Ann. art. 704 where counsel for each defendant indicated that his client intended to testify and blame the other. State v. Tate, 657 So. 2d 567, 1995 La. App. LEXIS 1768 (June 7, 1995), writ denied by La. 95-1726, 658 So. 2d 1262, 1995 La. LEXIS 2012 (La. Sept. 1, 1995).

Defendant was not prejudiced by denial of his motion for severance under La. Code Crim. Proc. Ann. art. 704 by being tried jointly with two co-defendants who were associates of a Colombian drug cartel, because there was ample evidence of his role in the commission of a contract killing, independent of any implied “guilt by association,” and their defenses were not antagonistic, as none of the three intended to cast blame upon the others. State v. Velez, 588 So. 2d 116, 1991 La. App. LEXIS 2533 (Oct. 2, 1991), writ of certiorari denied by 592 So. 2d 408, 1992 La. LEXIS 265 (La. 1992), writ of certiorari denied by 592 So. 2d 408, 1992 La. LEXIS 266 (La. 1992), writ of certiorari denied by 592 So. 2d 408, 1992 La. LEXIS 267 (La. 1992), writ of certiorari denied by 505 U.S. 1220, 112 S. Ct. 3031, 120 L. Ed. 2d 901, 1992 U.S. LEXIS 4617, 60 U.S.L.W. 3878 (1992).

Where the first defendant claimed that he stayed outside of the victim’s residence, while the second defendant alleged that the first defendant was the mastermind behind the armed robbery, defendants failed to absolve either of guilt for the second degree murder of the victim; under either theory, defendants did not have antagonistic defenses sufficient to warrant a severance. State v. Sneed, 571 So. 2d 735, 1990 La. App. LEXIS 2865 (Dec. 5, 1990).

Defendant’s trial was properly not severed from his codefendant’s trial because defendants failed to show any evidence of actual antagonism or prejudice. State v. Conway, 556 So. 2d 1323, 1990 La. App. LEXIS 232 (Feb. 7, 1990).

Trial court did not err in denying the motion to sever as the co-defendant denied having any knowledge of the existence of cocaine in the vehicle and denied any involvement whatsoever in any criminal activity; further, she did not, in any way, implicate her co-defendant in any criminal activity and as such, defendant was not forced to take the stand in order to defend himself. State v. Porter, 547 So. 2d 736, 1989 La. App. LEXIS 1379 (June 28, 1989).

Where defendant, on a distribution of cocaine charge, moved to sever his trial from that of a co-defendant under La. Code Crim. Proc. Ann. art. 704, no grounds were presented requiring severance; the fact that he may have prejudiced his case by taking the stand to exculpate his co-defendant does not entitle him to a new trial. State v. Prudhomme, 532 So. 2d 234, 1988 La. App. LEXIS 2019 (Oct. 5, 1988), writ of certiorari denied by 541 So. 2d 871, 1989 La. LEXIS 1123 (La. 1989).

In a prosecution for armed robbery, the trial court did not abuse its discretion in failing to grant defendant’s motion for a severance on the ground that a statement given by his codefendant implicated him as the perpetrator of the charged offense. Although the statement implicating defendant was ultimately used at trial to impeach the codefendant who testified in his own defense, the thrust of the codefendant’s defense was not to implicate defendant and therefore it was not antagonistic to that of defendant. State v. Brown, 527 So. 2d 12, 1988 La. App. LEXIS 517 (Apr. 6, 1988).

Burglary defendant was not prejudiced by the trial court’s refusal to sever his trial from that of his co-defendant under La. Code Crim. Proc. Ann. art. 704; the trial court removed any prejudice by severing the pair’s trial for for two separate burglary offenses against two separate victims. State v. Robertson, 518 So. 2d 579, 1987 La. App. LEXIS 11017 (Dec. 22, 1987), writ of certiorari denied by 523 So. 2d 227, 1988 La. LEXIS 852 (La. 1988).

Defendant failed to establish that he was prejudiced by being tried jointly with his career-criminal accomplice, because defendant too had an extensive criminal history. State v. Robertson, 509 So. 2d 98, 1987 La. App. LEXIS 9609 (May 27, 1987).

Defendants were not entitled to a severance of prosecution after being charged with armed robbery, because under La. Code Crim. Proc. Ann. art. 704, the defendants failed to show that a severance was required in the interest of justice, or that the defendants’ defense of the charges could be compromised. State v. Parker, 506 So. 2d 675, 1987 La. App. LEXIS 9345 (Apr. 13, 1987), writ of certiorari denied by 512 So. 2d 456, 1987 La. LEXIS 10024 (La. 1987).

Severance based upon antagonistic defenses was proper only where the defenses were truly antagonistic; while defendant claimed to be deprived of the opportunity to accuse the co-defendant, no severance was required where defendant did not show a need to defend against accusations leveled by the co-defendant. State v. Broadnax, 503 So. 2d 511, 1986 La. App. LEXIS 8201 (Nov. 14, 1986), writ denied by 506 So. 2d 109, 1987 La. LEXIS 9211 (La. 1987), writ of certiorari denied by 508 So. 2d 64, 1987 La. LEXIS 9405 (La. 1987).

Antagonistic defenses do not represent the only instances where denial of a motion to sever will constitute an abuse of discretion, but there must be a showing that the ends of justice will be best served by a severance under the standards of La. Code Crim. Proc. Ann. art. 704. State v. Deboue, 496 So. 2d 394, 1986 La. App. LEXIS 7734 (Oct. 9, 1986), writ of certiorari denied by 501 So. 2d 229, 1987 La. LEXIS 8478 (La. 1987).

Severance was not required in a case where the defendants failed to make a timely request and their defenses were not antagonistic. State v. James, 490 So. 2d 616, 1986 La. App. LEXIS 7183 (June 11, 1986).

Any error in the denial of a defendant’s motion for severance of his trial for purse snatching from the trial of a co-defendant was harmless when the co-defendant pleaded guilty before trial began, leaving the defendant to be tried alone. State v. Lutz, 491 So. 2d 716, 1986 La. App. LEXIS 7122 (June 5, 1986).

Trial court did not err in denying a motion to sever where the evidence supported defendant’s conviction even apart from the testimony of a co-defendant; further, the co-defendant’s testimony supported not only his own innocence, but also that of defendant, and defendant did not demonstrate prejudice as a result of the court’s failure to sever. State v. Montana, 489 So. 2d 348, 1986 La. App. LEXIS 6868 (May 12, 1986), writ of certiorari denied by 493 So. 2d 1205, 1986 La. LEXIS 7155 (La. 1986).

Under La. Code Crim. Proc. Ann. art. 704, jointly indicted defendants are to be tried jointly unless the court is satisfied that justice requires a severance; co-defendants seeking severance must present evidence of actual antagonism; additionally, where the ends of justice will best be served by a severance, it should be granted. State v. McCarter, 469 So. 2d 277, 1985 La. App. LEXIS 8604 (May 8, 1985).

Fact that the co-defendant’s confession implicated defendant was not a prejudicial conflict and did not require severance pursuant to La. Code Crim. Proc. Ann. art. 704 or separate representation; the confessions “interlocked” and were essentially identical, and defendant’s right to effective assistance of counsel under U.S. Const. amend VI and La. Const. art. I, § 13 was not abridged. State v. Murphy, 463 So. 2d 812, 1985 La. App. LEXIS 8031 (Jan. 23, 1985), writ of certiorari denied by 468 So. 2d 570, 1985 La. LEXIS 8722 (La. 1985).

Denial of defendant’s pretrial motion to sever was not an abuse of discretion under La. Code Crim. Proc. Ann. art. 704 because defendant failed to support the general assertion that the defenses of his codefendants would have been antagonistic. State v. Prudholm, 446 So. 2d 729, 1984 La. LEXIS 8072 (Jan. 16, 1984).

Defendant’s conviction and sentence for armed robbery were proper where there was no prejudice to defendant by the granting of a severance of defendants. La. Code Crim. Proc. Ann. art. 704(1). State v. Vigers, 441 So. 2d 835, 1983 La. App. LEXIS 9831 (Dec. 14, 1983).

Where it was apparent from the testimony adduced at a pretrial hearing on defendants’ motions for severance that the thrust of one defendant’s defense was going to be to place the blame on the other defendant, justice required a severance. State v. Webb, 424 So. 2d 233, 1982 La. LEXIS 12599 (Nov. 29, 1982).

Trial court did not abuse its discretion in denying two codefendants’ motion to sever in their trial for rape where the trial court properly concluded that one codefendant would not likely have incriminated himself at a separate trial in order to establish the other codefendant’s innocence. State v. Barkley, 412 So. 2d 1380, 1982 La. LEXIS 10662 (Apr. 5, 1982).

Where two defendants were charged with possession with intent to distribute controlled dangerous substances, they failed to show that justice required a severance and no prejudice appeared from the joint trial under La. Code Crim. Proc. Ann. art. 704. State v. Johnson, 404 So. 2d 239, 1981 La. LEXIS 10307 (Sept. 8, 1981), writ of certiorari denied by 456 U.S. 925, 102 S. Ct. 1970, 72 L. Ed. 2d 440, 1982 U.S. LEXIS 1700, 50 U.S.L.W. 3838 (1982).

Defendants’ bare allegation that a joint trial would deprive them of the right to call the co-defendants as witnesses was not of itself a sufficient ground to grant a severance because the co-defendants could plead the Fifth Amendment privilege against self-incrimination at the separate trials. State v. Harvey, 358 So. 2d 1224, 1978 La. LEXIS 5842 (Apr. 10, 1978).

There is no more classic situation of the need for a severance than one in which two co-defendants each place the blame for a crime on the other, however, a mere allegation that a co-defendant intends to accuse the other does not automatically require severance; instead, co-defendants seeking severance must present evidence of actual antagonism. State v. Dunbar, 356 So. 2d 956, 1978 La. LEXIS 7271 (Mar. 6, 1978).

Under La. Code Crim. Proc. Ann. art. 704, a trial court did not err in denying defendant’s motion to sever the possession of stolen property cases against defendant and his co-defendant because defendant’s assertion, without more, that both he and his co-defendant would allege that each merely accepted a ride from the other did not constitute inherently accusatory positions. State v. Singleton, 352 So. 2d 191, 1977 La. LEXIS 6724 (Nov. 14, 1977).

In defendants’ trial for simple burglary, the trial court did not err in overruling defendants’ motion to sever their cases because there was no prejudice that warranted severance; the desire to call codefendant to the stand as a witness was not sufficient ground for a severance because codefendant could assert his Fifth Amendment privilege and refuse to testify. State v. Tennant, 352 So. 2d 629, 1977 La. LEXIS 6735 (Nov. 14, 1977), writ of certiorari denied by 435 U.S. 945, 98 S. Ct. 1529, 55 L. Ed. 2d 543, 1978 U.S. LEXIS 1303 (1978).

Defendant, jointly tried and convicted with a co-defendant of second degree murder, waived his right to a separate trial by not filing a motion for severance prior to or during trial and objecting to the joinder only after conviction. State v. Trass, 347 So. 2d 1156, 1977 La. LEXIS 5144 (July 1, 1977).

Defendants were properly tried together for first degree murder, and were not entitled to be tried separately under La. Code Crim. Proc. Ann. art. 704, because the state did not elect to try them separately and the trial court was not satisfied that separate trials were justified. State v. Jenkins, 340 So. 2d 157, 1976 La. LEXIS 5340 (Oct. 14, 1976).

Where the State had statements from defendants implicating each other in a bank robbery but stipulated that neither statement would be introduced, there was no injustice in permitting defendants to be tried jointly, a severance was not required by La. Code Crim. Proc. Ann. art. 704, and defendants had no standing to complain of a violation of the Sixth Amendment right to confront their accusers. State v. Monk, 315 So. 2d 727, 1975 La. LEXIS 4871 (June 23, 1975).

Co-defendant’s argument that justice requires a severance under La. Code Crim. Proc. Ann. art 704 had no merit because an accomplice stated to a police officer at the point of arrest “You got me. I did it;” the statement may or may not have been a confession or admission of complicity in the robbery, and it did not implicate co-defendant’s involvement in the robbery in any way. State v. Wright, 316 So. 2d 380, 1975 La. LEXIS 4885 (June 23, 1975).

Where one defendant presents an “antagonistic defense” that accuses a co-defendant of criminal conduct, a trial court’s denial of a motion for severance was held in error where the interests of justice require separate trials under La, Code Crim. Proc Ann. art. 704. State v. Thibodeaux, 315 So. 2d 769, 1975 La. LEXIS 4960 (June 23, 1975).

At a contradictory hearing on a motion for severance defendant presented no evidence substantiating that any prejudice would result from a joint trial, or that consolidation of the charges for trial would cause him prejudice because of the inference of guilt by association with defendant’s co-defendant, and the evidence revealed that defendant was an active participant in the crime; thus, defendant had no standing to complain of a violation of his Sixth Amendment right to confront his accusers. State v. Darby, 310 So. 2d 547, 1975 La. LEXIS 3532 (Mar. 31, 1975).

Defendants, jointly indicted for murder, were properly tried together under La. Code Crim. Proc. Ann. art. 704 where the State did not elect to try them separately, and the trial court was not satisfied that justice required a severance. State v. Baker, 288 So. 2d 52, 1973 La. LEXIS 6620 (Oct. 29, 1973).

The defendants were not entitled to severance simply because they alleged that they wished to call each other as witnesses, which could not be done when codefendants were on trial because it was contrary to the constitutional right against self-incrimination to compel them to take the stand. State v. Baker, 288 So. 2d 52, 1973 La. LEXIS 6620 (Oct. 29, 1973).

Defendant was not entitled to reversal of his conviction for simple robbery on the ground that the trial court denied motion for severance under La. Code Crim. Proc. Ann. art. 704 because defendant did not join in the motion, which was made by his codefendant; hence, on appeal the court affirmed defendant’s conviction and the sentence imposed. State v. Bickman, 283 So. 2d 236, 1973 La. LEXIS 6468 (Sept. 24, 1973).

Defendant, convicted of attempted murder, waived the right to a severance by proceeding to trial with a co-defendant without objection. State v. Tytus, 256 LA. 962, 240 So. 2d 723, 1970 La. LEXIS 3428 (Nov. 9, 1970).

Two individuals who were jointly indicted for the wilful and unlawful possession and control of heroin, a narcotic drug, in violation of La. Rev. Stat. Ann. § 40:962, were found to have properly been jointly tried because the individuals were not caused a hardship or prejudiced thereby. State v. Vale, 252 LA. 1056, 215 So. 2d 811, 1968 La. LEXIS 3090 (Nov. 12, 1968), reversed by 399 U.S. 30, 90 S. Ct. 1969, 26 L. Ed. 2d 409, 1970 U.S. LEXIS 18 (1970).

Mere assertion of antagonistic defenses was insufficient for the granting of a severance; the cause for severance should be set forth in the motion before the trial court, and it is too late when advanced for the first time on appeal. State v. Bonner, 252 LA. 200, 210 So. 2d 319, 1968 La. LEXIS 3037 (Apr. 29, 1968).

Separate trials were not required where one defendant’s confession was adopted by the other and where even if their statements were in conflict as to who struck the fatal blow, under the felony murder doctrine they were each chargeable as principals. State v. Page, 251 LA. 810, 206 So. 2d 503, 1968 La. LEXIS 2831 (Jan. 15, 1968).

••• Severance of Offenses. — Pursuant to La. Code Crim. Proc. Ann. art. 704, a defendant is not entitled to a severance as a matter of right, but the decision is within the sound discretion of the trial court, based upon the fats of the case. State v. Preston, 752 So. 2d 211, 2000 La. App. LEXIS 220 (Feb. 15, 2000), writ denied by La. 2000-0966, 786 So. 2d 744, 2001 La. LEXIS 839 (La. Mar. 16, 2001), writ denied by La. 2000-1042, 786 So. 2d 745, 2001 La. LEXIS 842 (La. Mar. 16, 2001).

• Counsel

•• Effective Assistance

••• Pretrial. — Where a defendant failed to show, as required by La. Code Crim. Proc. Ann. art. 704, that (1) he and his codefendants had antagonistic defenses and that he was seriously prejudiced by their joint trial, (2) even if the defendant had been tried separately, his codefendants could not have been forced to testify, and (3) defendant had not shown that there was a reasonable probability, if his attorney had severed his case and his codefendants had testified at his separate trial, that their testimony would have clearly affected the outcome of the case under Strickland, the defendant’s motion for post-conviction relief based on ineffective assistance of counsel had no merit. State v. Thomas, 750 So. 2d 1114, 1999 La. App. LEXIS 3679 (Dec. 22, 1999), writ denied by La. 2000-2503, 795 So. 2d 1203, 2001 La. LEXIS 2449 (La. Aug. 31, 2001).

•• Joint Representation. — Where the conflict of interest based on multiple representation was not alleged until after the State had rested, defendants had the burden to establish that there was an actual conflict which adversely affected their lawyer’s performance. State v. Taylor, 449 So. 2d 649, 1984 La. App. LEXIS 8620 (Apr. 6, 1984).

• Trials

•• Defendant’s Rights

••• Right to Confrontation. — Where any error in the admission of co-defendant’s statement was harmless, a severance was not required, and there was thus no basis for a mistrial; the defenses were not mutually antagonistic, as defendant’s culpability in the armed robbery was supported by his own statements, and the jury could have reasonably concluded that defendant had the requisite intent. State v. Wiley, 880 So. 2d 854, 2004 La. App. LEXIS 1072 (Apr. 27, 2004), writ denied by La. 2004-1298, 885 So. 2d 585, 2004 La. LEXIS 3215 (La. Oct. 29, 2004).

••• Right to Counsel

•••• Effective Assistance. — Fact that the co-defendant’s confession implicated defendant was not a prejudicial conflict and did not require severance pursuant to La. Code Crim. Proc. Ann. art. 704 or separate representation; the confessions “interlocked” and were essentially identical, and defendant’s right to effective assistance of counsel under U.S. Const. amend VI and La. Const. art. I, § 13 was not abridged. State v. Murphy, 463 So. 2d 812, 1985 La. App. LEXIS 8031 (Jan. 23, 1985), writ of certiorari denied by 468 So. 2d 570, 1985 La. LEXIS 8722 (La. 1985).

••• Right to Remain Silent

•••• Self-Incrimination Privilege. — Where defendant, on a distribution of cocaine charge, moved to sever his trial from that of a co-defendant under La. Code Crim. Proc. Ann. art. 704, no grounds were presented requiring severance; the fact that he may have prejudiced his case by taking the stand to exculpate his co-defendant does not entitle him to a new trial. State v. Prudhomme, 532 So. 2d 234, 1988 La. App. LEXIS 2019 (Oct. 5, 1988), writ of certiorari denied by 541 So. 2d 871, 1989 La. LEXIS 1123 (La. 1989).

•• Examination of Witnesses

••• Admission of Codefendant Statements. — Where defendant complained that the trial court deprived him of his Sixth Amendment right of confrontation by allowing the admission of inculpatory statements made by his co-defendant, and defendant did not have the opportunity to cross-examine co-defendant, appellate court found that co-defendant’s statements were not necessary to the state’s case and, in light of the overwhelming evidence submitted by the state, including defendant’s own confession, the court found that the guilty verdict was surely unattributable to any possible error. State v. Jackson, 880 So. 2d 841, 2004 La. App. LEXIS 1071 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1399, 885 So. 2d 1118, 2004 La. LEXIS 3337 (La. Nov. 8, 2004).

Where the State had statements from defendants implicating each other in a bank robbery but stipulated that neither statement would be introduced, there was no injustice in permitting defendants to be tried jointly, a severance was not required by La. Code Crim. Proc. Ann. art. 704, and defendants had no standing to complain of a violation of the Sixth Amendment right to confront their accusers. State v. Monk, 315 So. 2d 727, 1975 La. LEXIS 4871 (June 23, 1975).

•• Judicial Discretion. — In a prosecution for armed robbery, the trial court did not abuse its discretion in failing to grant defendant’s motion for a severance on the ground that a statement given by his codefendant implicated him as the perpetrator of the charged offense. Although the statement implicating defendant was ultimately used at trial to impeach the codefendant who testified in his own defense, the thrust of the codefendant’s defense was not to implicate defendant and therefore it was not antagonistic to that of defendant. State v. Brown, 527 So. 2d 12, 1988 La. App. LEXIS 517 (Apr. 6, 1988).

•• Motions for Severance. — Where any error in the admission of co-defendant’s statement was harmless, a severance was not required, and there was thus no basis for a mistrial; the defenses were not mutually antagonistic, as defendant’s culpability in the armed robbery was supported by his own statements, and the jury could have reasonably concluded that defendant had the requisite intent. State v. Wiley, 880 So. 2d 854, 2004 La. App. LEXIS 1072 (Apr. 27, 2004), writ denied by La. 2004-1298, 885 So. 2d 585, 2004 La. LEXIS 3215 (La. Oct. 29, 2004).

Where defendant and a co-defendant were charged with second-degree murder for a shooting death in a gas station, the trial court’s grant of the co-defendant’s motion to sever was not an abuse of discretion where the co-defendant claimed that she would be precluded from presenting significant exculpatory evidence and be denied her right to a fair trial and to present a defense if her motion were not granted and defendant were not tried first. State v. Taylor, 850 So. 2d 5, 2003 La. App. LEXIS 1814 (June 11, 2003), reversed by La. 03-1834, 875 So. 2d 58, 2004 La. LEXIS 1777 (La. May 25, 2004).

In the consolidated trial of two defendants for armed robbery, the trial court’s denial of one defendant’s motion to sever under La. Code Crim. Proc. Ann. art. 704 was not an abuse of discretion because that defendant was not prejudiced by his co-defendant’s jury tampering. State v. Richardson, 779 So. 2d 771, 2000 La. App. LEXIS 2669 (Nov. 1, 2000), writ denied by La. 2000-3295, 799 So. 2d 1151, 2001 La. LEXIS 3925 (La. Oct. 26, 2001).

Where the State properly moved for a severance under La. Code Crim. Proc. Ann. art. 704, the trial court properly removed the co-defendant’s name from the indictment; thus the denial of defendant’s motion for a mistrial was properly granted. State v. Cross, 461 So. 2d 1246, 1984 La. App. LEXIS 10393 (Dec. 28, 1984), writ of certiorari denied by 497 So. 2d 1011, 1986 La. LEXIS 7965 (La. 1986).

La. Code Crim. Proc. Ann. art. 704 imposes the burden upon the defendant moving for severance to satisfy the judge that justice requires a severance; a mere allegation by a defendant that he will attempt to cast blame on his codefendant does not suffice. State v. Bradford, 367 So. 2d 745, 1978 La. LEXIS 7830 (Nov. 13, 1978).

Because defendant merely alleged antagonistic defenses but made no showing of whether the antagonism was such as to necessitate separate trials, the trial court did not abuse its discretion in denying defendant’s motion for separate trial. State v. Ross, 263 LA. 271, 268 So. 2d 222, 1972 La. LEXIS 5412 (Oct. 26, 1972).

• Postconviction Proceedings

•• General Overview. — Where a defendant failed to show, as required by La. Code Crim. Proc. Ann. art. 704, that (1) he and his codefendants had antagonistic defenses and that he was seriously prejudiced by their joint trial, (2) even if the defendant had been tried separately, his codefendants could not have been forced to testify, and (3) defendant had not shown that there was a reasonable probability, if his attorney had severed his case and his codefendants had testified at his separate trial, that their testimony would have clearly affected the outcome of the case under Strickland, the defendant’s motion for post-conviction relief based on ineffective assistance of counsel had no merit. State v. Thomas, 750 So. 2d 1114, 1999 La. App. LEXIS 3679 (Dec. 22, 1999), writ denied by La. 2000-2503, 795 So. 2d 1203, 2001 La. LEXIS 2449 (La. Aug. 31, 2001).

• Appeals

•• Standards of Review

••• General Overview. — On appeal of defendant’s conviction for murder and his death sentence, the court found substantial evidence from which the jury could infer that blows struck by defendant caused the victim’s death as well as some evidence of other elements of the offense. State v. Page, 251 LA. 810, 206 So. 2d 503, 1968 La. LEXIS 2831 (Jan. 15, 1968).

••• Abuse of Discretion

•••• General Overview. — Trial court did not abuse its discretion by refusing defendant’s motion to sever because defendant’s counsel merely stated that the defenses of both defendants were antagonistic to each other, and neither defendant at trial attempted to blame the other for the possession of the heroin. State v. Quest, 772 So. 2d 772, 2000 La. App. LEXIS 2534 (Oct. 18, 2000), writ denied by La. 2000-3137, 800 So. 2d 866, 2001 La. LEXIS 3682 (La. Nov. 2, 2001).

Trial court did not abuse its discretion in denying a defendant’s motion to sever the defendant’s trial on a homicide charge form that of a co-defendant, where the testimony of a witness that the co-defendant confessed to murdering a victim with the defendant as an accomplice did not mention the defendant by name. State v. Brooks, 758 So. 2d 814, 1999 La. App. LEXIS 2257 (July 21, 1999), writ denied by La. 1999-2519, 755 So. 2d 247, 2000 La. LEXIS 744 (La. Feb. 25, 2000).

Trial court did not abuse its discretion in granting defendants’ motion for severance under La. Code Crim. Proc. Ann. art. 704 where counsel for each defendant indicated that his client intended to testify and blame the other. State v. Tate, 657 So. 2d 567, 1995 La. App. LEXIS 1768 (June 7, 1995), writ denied by La. 95-1726, 658 So. 2d 1262, 1995 La. LEXIS 2012 (La. Sept. 1, 1995).

Trial court did not err in denying a motion to sever where the evidence supported defendant’s conviction even apart from the testimony of a co-defendant; further, the co-defendant’s testimony supported not only his own innocence, but also that of defendant, and defendant did not demonstrate prejudice as a result of the court’s failure to sever. State v. Montana, 489 So. 2d 348, 1986 La. App. LEXIS 6868 (May 12, 1986), writ of certiorari denied by 493 So. 2d 1205, 1986 La. LEXIS 7155 (La. 1986).

Denial of defendant’s pretrial motion to sever was not an abuse of discretion under La. Code Crim. Proc. Ann. art. 704 because defendant failed to support the general assertion that the defenses of his codefendants would have been antagonistic. State v. Prudholm, 446 So. 2d 729, 1984 La. LEXIS 8072 (Jan. 16, 1984).

••• Harmless & Invited Errors

•••• General Overview. — Where defendant complained that the trial court deprived him of his Sixth Amendment right of confrontation by allowing the admission of inculpatory statements made by his co-defendant, and defendant did not have the opportunity to cross-examine co-defendant, appellate court found that co-defendant’s statements were not necessary to the state’s case and, in light of the overwhelming evidence submitted by the state, including defendant’s own confession, the court found that the guilty verdict was surely unattributable to any possible error. State v. Jackson, 880 So. 2d 841, 2004 La. App. LEXIS 1071 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1399, 885 So. 2d 1118, 2004 La. LEXIS 3337 (La. Nov. 8, 2004).

EVIDENCE

• Hearsay

•• Exemptions

••• Confessions

•••• General Overview. — Separate trials were not required where one defendant’s confession was adopted by the other and where even if their statements were in conflict as to who struck the fatal blow, under the felony murder doctrine they were each chargeable as principals. State v. Page, 251 LA. 810, 206 So. 2d 503, 1968 La. LEXIS 2831 (Jan. 15, 1968).

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor. — Jointly indicted defendants were not entitled to severed trials;evidence incriminating one defendant would be admissible against the other even if he were tried separately because it was relevant to establish the circumstances of the crime. State v. Huff, 660 So. 2d 529, 1995 La. App. LEXIS 2349 (Aug. 23, 1995), writ denied by La. 96-0212, 693 So. 2d 754, 1997 La. LEXIS 1481 (La. May 1, 1997).

• Testimony

•• Experts

••• Criminal Trials. — Trial court erred in not granting defendant’s motion for mistrial as police officer’s expert testimony that amount of cocaine defendant possessed meant he was involved in distributing it was an impermissible comment on defendant’s guilt. State v. Ducre, 809 So. 2d 1033, 2001 La. App. LEXIS 2061 (Sept. 28, 2001), reversed by, remanded by La. 2001-2778, 827 So. 2d 1120, 2002 La. LEXIS 2567 (La. Sept. 13, 2002).

•• Lay Witnesses

••• Ultimate Issue. — Trial court erred in not granting defendant’s motion for mistrial as police officer’s expert testimony that amount of cocaine defendant possessed meant he was involved in distributing it was an impermissible comment on defendant’s guilt. State v. Ducre, 809 So. 2d 1033, 2001 La. App. LEXIS 2061 (Sept. 28, 2001), reversed by, remanded by La. 2001-2778, 827 So. 2d 1120, 2002 La. LEXIS 2567 (La. Sept. 13, 2002).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1981-1982: A Symposium: Criminal Trial Procedure. 43 La. L. Rev. 375 (November, 1982).

Art. 705. Effects of severance.

When the court has ordered severance of an indictment, the district attorney shall file separate indictments.

In the case of a grand jury indictment, no further action by the grand jury is required. Severed indictments shall be considered as filed on the date of the filing of the original indictment. Proceedings under the original indictment are not affected by the severance except insofar as they may be inconsistent with some other provision of this Code. The effects of a severance, as stated in this article, apply to severances under Articles 532(3) and 704.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article simplifies procedures for severance of charges originally joined in a single indictment. It covers severances for duplicity or misjoinder and severance of trials of jointly indicted defendants. See Arts. 532(3) and 704.

(b) The general term “indictment” used in this article, is broadly defined in Art. 934(6) to include both grand jury indictments, informations filed by the district attorney, and affidavits.

(c) The provision that no further action by the grand jury is required, after severance of a grand jury indictment, makes it clear that there is no necessity of having the grand jury reconvened to present new separate indictments.

(d) Confusion is avoided with respect to time limitations on the institution of prosecutions, by the provision that the substituted indictments (or informations) shall be considered as filed on the date of the filing of the original indictment. Time limitations are stated in Title XVII.

(e) The provision that a severance does not affect proceedings under the original indictment insures the continued validity of acts done in previous proceedings, such as bail undertakings and the rulings on previously filed motions. However, an exception is made if the previous proceedings are invalid under another provision of the Code.

Art. 706. Consolidation for trial.

Upon motion of a defendant, or of all defendants if there are more than one, the court may order two or more indictments consolidated for trial if the offenses and the defendants, if there are more than one, could have been joined in a single indictment. The procedure thereafter shall be the same as if the prosecution were under a single indictment.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Fed.Rule 13 is typical of provisions which permit consolidation. It is the basis for this article, except as indicated below.

(b) This article differs from Fed.Rule 13 in that it requires consent of all defendants, if there is more than one, before the court may order consolidation. The federal rules allow consolidation by the court on its own motion or on motion of the state and over objection of a defendant. This article does not permit such action; however, the state can accomplish the same result by dismissing all charges and recharging in a consolidated form.

(c) In judicial districts where there are two or more divisions, the criminal docket is rotated among the judges and there is no problem presented by consolidation. In New Orleans, however, where there are separate criminal sections, a judge of one section can order a case allotted to him, to be consolidated with a case allotted to another section. The transfer rules of the Criminal District Court for the Parish of Orleans provide that transfer is permitted if both judges consent thereto. Since the rule is broad enough to permit transfers for consolidation, there is no necessity for a special statutory provision applicable only to the Parish of Orleans.
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CRIMINAL LAW & PROCEDURE

• Accusatory Instruments

•• Multiplicity

••• General Overview. — Under La. Code Crim. Proc. Ann. arts. 706 and 493, defendant’s charges were properly consolidated because they arose out of one continuous transaction, and the defendant’s failure to object or file a motion for severance effectively waived his right to object to the consolidation on appeal. State v. Laurent, 290 So. 2d 809, 1974 La. LEXIS 3451 (Feb. 18, 1974).

• Pretrial Motions & Procedures

•• Joinder & Severance

••• Consolidation of Indictments. — Trial court abused its discretion in denying defendant consolidation of misdemeanors which arose out of the same incident; La. Code Crim. Proc. Ann. art. 493.1 does not apply where defendant is charged with multiple misdemeanors in separate bills of information and successfully moves to consolidate the charges for trial. State v. Wallace, 539 So. 2d 123, 1989 La. App. LEXIS 288 (Feb. 22, 1989), writ of certiorari denied by 544 So. 2d 400, 1989 La. LEXIS 1383 (La. 1989).

Although the trial court improperly consolidated the charges of aggravated burglary of two separate residences without the defendant’s consent pursuant to La. Code Crim. Proc. Ann. art. 706, he was not prejudiced by the improper consolidation as the jury considered the evidence and found him not guilty of one of the offenses and guilty of simple burglary on the second offense. State v. Lewis, 489 So. 2d 1055, 1986 La. App. LEXIS 7056 (May 28, 1986), writ of certiorari denied by 493 So. 2d 1218, 1986 La. LEXIS 7161 (La. 1986).

Pursuant to La. Code Crim. Proc. Ann. art. 706, defendant’s motion to consolidate was denied because there was no showing by defendant of any reason why the charges against the multiple defendants should be consolidated for trial, nor was there any showing of prejudice to defendant by reason of the trial court’s denial of his motion to consolidate. State v. Ford, 454 So. 2d 1226, 1984 La. App. LEXIS 9403 (Aug. 22, 1984).

••• Severance of Defendants. — Defendants waived their right to be tried separately when charged under separate bills of information because defense counsel stated at trial that he had no objection to the consolidation of the cases. State v. Grey, 257 LA. 1070, 245 So. 2d 178, 1971 La. LEXIS 4448 (Feb. 24, 1971).

The enactment of Article 706 of the Louisiana Code of Criminal Procedure, which provides that defendants must consent to consolidation, does not have the effect of supplying a caveat to its predecessor, former La. Rev. Stat. Ann. § 15:316, against consolidating the trials of separately charged defendants without their consent; aside from the fact that Article 706 can be given no retroactive effect, the inclusion in Article 706 of an express provision that the consent of the defendants was necessary before consolidation could take place is a strong indication that such a requirement was not implicit in Section 316 of Title 15 of the Revised Statutes, for if the drafters of Section 316 had intended such a requirement, they could have stipulated to that effect as was done by the drafters of Article 706. State v. Kemp, 251 LA. 592, 205 So. 2d 411, 1967 La. LEXIS 2340 (Nov. 6, 1967).

• Double Jeopardy

•• Attachment Jeopardy. — Where defendant was convicted of killing a store owner during a robbery, double jeopardy did not bar his second prosecution and conviction for the murder of the store owner’s wife during the same robbery because proof of the other’s murder was introduced as part of the res gestae at each separate trial; defendant was not in jeopardy for the store owner’s murder at the trial for the wife’s murder, and the state had proceeded with separate indictments and trials. State v. Richmond, 284 So. 2d 317, 1973 La. LEXIS 6337 (Sept. 24, 1973).

• Trials

•• Defendant’s Rights

••• Right to Jury Trial

•••• General Overview. — Trial court erred in not granting defendant a jury trial considering the mandate of La. Code Crim. Proc. Ann. art. 706; the consolidation of defendant’s traffic offenses and the resisting an officer charge required that the matters be treated as if under one indictment, thus defendant was exposed to sufficient penalties to qualify him for trial by jury. State v. Boasso, 478 So. 2d 945, 1985 La. App. LEXIS 10231 (Nov. 12, 1985), writ of certiorari denied by 484 So. 2d 660, 1986 La. LEXIS 6038 (La. 1986).

• Appeals

•• Reviewability

••• Waiver

•••• General Overview. — Under La. Code Crim. Proc. Ann. arts. 706 and 493, defendant’s charges were properly consolidated because they arose out of one continuous transaction, and the defendant’s failure to object or file a motion for severance effectively waived his right to object to the consolidation on appeal. State v. Laurent, 290 So. 2d 809, 1974 La. LEXIS 3451 (Feb. 18, 1974).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1981-1982: A Symposium: Criminal Trial Procedure. 43 La. L. Rev. 375 (November, 1982).

Article: Criminal Trial Procedure. 44 La. L. Rev. 301 (November, 1983).

Article: Criminal Trial and Post Conviction Procedure. 46 La. L. Rev. 445 (January, 1986).

CHAPTER 4. CONTINUANCE.

Art. 707. Motion for continuance; time for filing.

A motion for a continuance shall be in writing and shall allege specifically the grounds upon which it is based and, when made by a defendant, must be verified by his affidavit or that of his counsel. It shall be filed at least seven days prior to the commencement of trial.

Upon written motion at any time and after contradictory hearing, the court may grant a continuance, but only upon a showing that such motion is in the interest of justice. (Amended by Acts 1978, No. 735, § 2; Acts 1981, No. 440, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article makes no change in the law, but is merely a stylistic revision of the source provision.

(b) Art. 321 of the 1928 Code of Criminal Procedure, like this article, provided for written motions for continuances, and it has been held that the overruling of an oral objection to going to trial is not regarded as a denial of an application for a continuance and presents nothing for appellate review. State v. Patterson, 176 La. 1013, 147 So. 62 (1933); State v. Jones, 233 La. 775, 98 So.2d 185 (1957). Since it was decided that in criminal cases a written motion should be required, there is no provision in this article for an oral motion for continuance. Cf. C.C.P. Arts. 961 and 1603, with respect to oral motions in civil cases.

(c) The application of this article is not limited to cases set for trial; it applies also to motions for continuances with respect to other matters, e.g., arraignment.

(d) Art. 319 of the 1928 Code stated that when a case was called for trial it, had to be tried, unless the judge granted a continuance. That statement, being a tautology, is omitted from this Code; the principle behind it is covered by Art. 701. See also Art. 714.
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EVIDENCE

• Scientific Evidence

•• Autopsies

CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Criminal Process

•••• Right to Confrontation. — In a murder case, the coroner’s testimony was not required to prove death or the cause thereof; therefore, the trial court did not abuse its discretion in not granting a continuance or a short recess during trial for the defense to obtain the coroner for the stand. State v. Holmes, 258 LA. 221, 245 So. 2d 707, 1971 La. LEXIS 4454 (Feb. 24, 1971).

CRIMINAL LAW & PROCEDURE

• Preliminary Proceedings

•• Preliminary Hearings

••• General Overview. — Trial court did not commit reversible error by denying defendant’s request for a continuance on the ground that defendant was not provided a copy of his preliminary examination transcript; defendant did not file a written motion for a continuance and he did not establish prejudice resulting from the trial court’s failure to provide the transcript. State v. Prout, 672 So. 2d 933, 1996 La. App. LEXIS 621 (Apr. 10, 1996).

• Pretrial Motions & Procedures

•• Continuances. — In a second degree murder case, the trial court did not err by denying defendant’s motion to continue so that he could retain private counsel as defendant made an unsupported, untimely, oral, pro se request for a continuance after the jury was selected and sworn the day before, and defendant had ample time prior to trial to timely acquire a private attorney had he wished to do so. State v. Tate, 880 So. 2d 255, 2004 La. App. LEXIS 1973 (Aug. 18, 2004), writ denied by La. 2004-2554, 889 So. 2d 268, 2005 La. LEXIS 187 (La. Jan. 14, 2005).

In a distribution of cocaine case, the trial court did not abuse its discretion in denying the motion to continue, where the matter had already been continued twice on defendant’s motion between arraignment and the trial date and defendant was represented by counsel throughout the entire trial. State v. Bartley, 871 So. 2d 563, 2004 La. App. LEXIS 673 (Mar. 30, 2004), writ denied by La. 2004-1055, 883 So. 2d 1006, 2004 La. LEXIS 2748 (La. Oct. 1, 2004).

Defendant’s convictions for attempted oral sexual battery and aggravated incest were proper and his motion for a continuance and severance of the offenses was correctly denied where the trial court believed that the jury would have been able to segregate his counts without becoming confused and without defendant being prejudiced. State v. J.T.S., 865 So. 2d 1032, 2004 La. App. LEXIS 136 (Feb. 4, 2004).

Armed robbery conviction and sentence were affirmed when there was no abuse of discretion in denying defendant’s motion for a continuance when defense counsel thoroughly cross-examined the FBI fingerprint expert, and defendant failed to show that his trial counsel did not have adequate time in which to prepare his defense. State v. Hamilton, 834 So. 2d 567, 2002 La. App. LEXIS 3854 (Dec. 4, 2002), writ denied by La. 2003-1641, 874 So. 2d 163, 2004 La. LEXIS 1791 (La. May 21, 2004).

Trial court did not abuse its discretion in denying defendant’s motion to continue his trial for attempted manslaughter and assault to allow newly retained counsel to prepare, when the trial had already been delayed 18 months, and there was no showing of specific prejudice. State v. Willis, 823 So. 2d 1072, 2002 La. App. LEXIS 2590 (Aug. 14, 2002), writ denied by La. 2003-0919, 870 So. 2d 262, 2004 La. LEXIS 1267 (La. Apr. 8, 2004).

While the State did not make a written motion for a continuance of a suppression hearing, defendant made no showing that he was prejudiced by the continuance; it was not an abuse of discretion to continue the hearing because there was no evidence of an intentional attempt to delay prosecution, defendant was not being detained, and there was time to bring the matter to trial within 90 days of the arraignment. In the Interest of B.M., 774 So. 2d 1042, 2000 La. App. LEXIS 2968 (Nov. 29, 2000).

Exception to the requirement that motions to continue be in writing exists where the circumstances that allegedly made the continuance necessary arose unexpectedly so that defense counsel did not have time to prepare a written motion. State v. Commodore, 774 So. 2d 318, 2000 La. App. LEXIS 2943 (Nov. 21, 2000), writ denied by La. 2000-3485, 800 So. 2d 869, 2001 La. LEXIS 3718 (La. Nov. 2, 2001).

Trial court abused its discretion when it denied an oral motion for a continuance made on the day of defendant’s trial, where defendant was represented by a substitute counsel, the substitute counsel had never met defendant or discussed the case with defendant, and the substitute counsel had not been able to interview witnesses or formulate a defense. State v. Commodore, 774 So. 2d 318, 2000 La. App. LEXIS 2943 (Nov. 21, 2000), writ denied by La. 2000-3485, 800 So. 2d 869, 2001 La. LEXIS 3718 (La. Nov. 2, 2001).

Exception to La. Code Crim. Proc. Ann. art. 707 requirement that motions to continue be in writing exists where the circumstances that allegedly made the continuance necessary arose unexpectedly so that defense counsel did not have an opportunity to prepare a written motion. State v. Sam, 761 So. 2d 72, 2000 La. App. LEXIS 1241 (Apr. 19, 2000), writ denied by La. 2000-1890, 796 So. 2d 672, 2001 La. LEXIS 2807 (La. Sept. 14, 2001).

La. Code Crim. Proc. Ann. art. 707 provides that a motion for continuance should be in writing. However, under extenuating circumstances, an oral motion is sufficient. State v. Burns, 750 So. 2d 505, 2000 La. App. LEXIS 96 (Feb. 1, 2000).

Trial court did not commit reversible error by denying defendant’s request for a continuance on the ground that defendant was not provided a copy of his preliminary examination transcript; defendant did not file a written motion for a continuance and he did not establish prejudice resulting from the trial court’s failure to provide the transcript. State v. Prout, 672 So. 2d 933, 1996 La. App. LEXIS 621 (Apr. 10, 1996).

Trial court properly denied defendant’s oral motion for a continuance under La. Code Crim. Proc. Ann. art. 707, because defendant did not show any resulting prejudice or that defense counsel had insufficient opportunity to prepare a written motion; where defense counsel knew that the State was going to amend the charges prior to trial, he had sufficient time to prepare a written motion for continuance. State v. Malinda, 663 So. 2d 882, 1995 La. App. LEXIS 3096 (Oct. 31, 1995).

Although a motion for a continuance was to be in writing, the denial of an oral motion could be reviewed on appeal where defense counsel only learned of the need for a continuance when he appeared for trial and the prosecutor presented defense counsel with the scientific analysis report. State v. Francis, 597 So. 2d 55, 1992 La. App. LEXIS 615 (Mar. 6, 1992).

Under La. Code Crim. Proc. Ann. art. 707, defense counsel’s motion for a continuance was properly denied, because, even though the trial was held minutes after the preliminary hearing, the trial was actually set for that day and defense counsel had notice of the date and ample time to prepare. State v. Holmes, 590 So. 2d 834, 1991 La. App. LEXIS 3159 (Nov. 26, 1991).

Although under La. Code Crim. Proc. Ann. art. 707 it was the general rule that motions of continuance had to be in writing, the circumstances in defendant’s aggravated assault trial warranted an exception because defense counsel had been appointed the day of the trial and had no apparent opportunity to prepare a written motion. State v. Cologne, 562 So. 2d 24, 1990 La. App. LEXIS 1419 (May 16, 1990).

Where defendant’s counsel, appointed months prior to trial, asked for a continuance on the eve of trial based on a claim that defendant just requested her representation, the trial court was correct in not finding good grounds for a continuance. State v. Andrews, 480 So. 2d 971, 1985 La. App. LEXIS 10394 (Dec. 11, 1985).

Defendant who failed to comply with the requirements for obtaining continuance under La. Code Crim. Proc. Ann. art. 709 that he give a statement showing the materiality of the testimony of the absent witnesses was not entitled to the surprise exception to the requirement of La. Code Crim. Proc. Ann. art. 707 that a motion for a continuance be written where the defendant made no showing that he had requested a subpoena for any of the absent witnesses prior to the date of trial. State v. White, 472 So. 2d 128, 1985 La. App. LEXIS 8959 (June 3, 1985).

Where a motion for continuance to obtain a defense witness was orally made, it did not qualify as a motion for continuance, because such motions must be in writing. State v. Wilson, 454 So. 2d 383, 1984 La. App. LEXIS 9333 (July 31, 1984), writ denied by 457 So. 2d 1200, 1984 La. LEXIS 9717 (La. 1984).

State’s oral motion for a continuance for four days to allow it to fly a witness in from another state and to house him for one night was properly granted in defendants’ trial for receiving stolen things although La. Code Crim. Proc. Ann. art. 707 required a written motion; defendants showed no prejudice and the trial court did not abuse its discretion. State v. Russell, 397 So. 2d 1319, 1981 La. LEXIS 7919 (Apr. 6, 1981).

An application for a continuance is required to be by written motion alleging specifically the grounds upon which it is based, and when made by a defendant, must be verified by his, or his counsel’s, affidavit. State v. Weathers, 304 So. 2d 662, 1974 La. LEXIS 4400 (Dec. 2, 1974), overruled by State v. Lee, 331 So. 2d 455, 1975 La. LEXIS 5247 (La. 1975).

Ruling on an oral motion for a continuance to which a bill of exceptions was reserved presented nothing for appellate review; the statements of fact and representations made in oral argument and in brief did not alter the requirement that facts had to be alleged and sworn to and proven by creditable evidence in the record. State v. Tennant, 262 LA. 941, 265 So. 2d 230, 1972 La. LEXIS 5071 (June 29, 1972).

Where defendant’s motion for continuance was oral, did not specifically allege the grounds on which it was based, and was not verified by an attorney’s affidavit, the motion was properly denied. State v. Devenow, 253 LA. 796, 220 So. 2d 78, 1969 La. LEXIS 3016 (Feb. 24, 1969).

Defendant’s oral motion for a continuance, presented on the morning designated for the commencement of his trial for murder, was properly denied. State v. Ricks, 242 LA. 823, 138 So. 2d 589, 1962 La. LEXIS 491 (Feb. 19, 1962).

Defendant was properly convicted of simple robbery where a requested continuance was not presented in writing as required. State v. Washington, 220 LA. 963, 58 So. 2d 195, 1952 La. LEXIS 1152 (Feb. 18, 1952).

•• Speedy Trial

••• Excludable Time Periods. — Defendant’s repeated oral motions in open court for continuances, either solely or jointly with the state, waived the requirement of La. Code Crim. Proc. Ann. art. 707 for a written motion, and suspended the two-year prescriptive period under La. Code Crim. Proc. Ann. arts. 578(2) and 580, for the commencement of trial after the institution of prosecution. State v. Jones, 620 So. 2d 341, 1993 La. App. LEXIS 2020 (May 25, 1993).

•• Suppression of Evidence. — While the State did not make a written motion for a continuance of a suppression hearing, defendant made no showing that he was prejudiced by the continuance; it was not an abuse of discretion to continue the hearing because there was no evidence of an intentional attempt to delay prosecution, defendant was not being detained, and there was time to bring the matter to trial within 90 days of the arraignment. In the Interest of B.M., 774 So. 2d 1042, 2000 La. App. LEXIS 2968 (Nov. 29, 2000).

• Trials

•• Continuances. — Defendant’s motion for a continuance was neither in proper form nor timely sought, where the entire jury had been impaneled, and opening statements had begun. State v. Garrick, 832 So. 2d 1110, 2002 La. App. LEXIS 3751 (Dec. 11, 2002), writ denied by La. 2003-0137, 843 So. 2d 382, 2003 La. LEXIS 1498 (La. May 9, 2003), reversed by, remanded by La. 03-0137, 870 So. 2d 990, 2004 La. LEXIS 1250 (La. Apr. 14, 2004).

At re-sentencing hearing, defense counsel orally asked for a continuance since defendant claimed he had no notice of the sentencing, and wanted to have his family present; while not a trial, La. Code Crim. Proc. Ann. art. 707 applied, and because defendant failed to follow the procedure set forth in art. 707, the trial court did not abuse its discretion in denying defendant’s motion to continue the re-sentencing hearing. State v. Lefeure, 831 So. 2d 398, 2002 La. App. LEXIS 3271 (Oct. 29, 2002), amended by La. 2002-2924, 855 So. 2d 291, 2003 La. LEXIS 2714 (La. Oct. 3, 2003), amended by La. 2002-3231, 855 So. 2d 291, 2003 La. LEXIS 2715 (La. Oct. 3, 2003).

Defendant’s oral motion for a continuance was properly rejected by the court because the motion was not in writing and did not provide sufficient detail as to the reason for the continuance. State v. Campbell, 778 So. 2d 636, 2001 La. App. LEXIS 4 (Jan. 3, 2001), vacated in part by La. 01-0329, 799 So. 2d 1136, 2001 La. LEXIS 2980 (La. Nov. 2, 2001), writ denied in part by La. 2001-0329, 2001 La. LEXIS 3754 (La. Nov. 2, 2001).

Exception to La. Code Crim. Proc. Ann. art. 707 requirement that motions to continue be in writing exists where the circumstances that allegedly made the continuance necessary arose unexpectedly so that defense counsel did not have an opportunity to prepare a written motion. State v. Sam, 761 So. 2d 72, 2000 La. App. LEXIS 1241 (Apr. 19, 2000), writ denied by La. 2000-1890, 796 So. 2d 672, 2001 La. LEXIS 2807 (La. Sept. 14, 2001).

Trial court did not commit reversible error by denying defendant’s request for a continuance on the ground that defendant was not provided a copy of his preliminary examination transcript; defendant did not file a written motion for a continuance and he did not establish prejudice resulting from the trial court’s failure to provide the transcript. State v. Prout, 672 So. 2d 933, 1996 La. App. LEXIS 621 (Apr. 10, 1996).

Trial court did not abuse its discretion in denying defense counsel’s oral motion for a continuance of the sentencing hearing, even though counsel had been informed only 24 hours before that sentencing would occur the following day, because 15 days had passed between the end of trial and the sentencing and counsel had adequate time to prepare. State v. Hill, 552 So. 2d 556, 1989 La. App. LEXIS 2060 (Nov. 1, 1989), writ of certiorari denied by 559 So. 2d 136, 1990 La. LEXIS 520 (La. 1990).

Continuance based on the absence of a police informant who had purchased marijuana from a defendant was properly denied because the defendant’s attorney failed to check the subpoena before trial and failed to prepare a written motion for the continuance based on the absence of a witness. State v. Burns, 504 So. 2d 124, 1987 La. App. LEXIS 8767 (Feb. 25, 1987).

Oral motion for continuance was appropriate where grounds for said motion did not arise until defendant unexpectedly waived his right to a jury trial; thus, he could not claim prejudice from a situation of his own creation. State v. Pennington, 485 So. 2d 139, 1986 La. App. LEXIS 6242 (Feb. 26, 1986), writ of certiorari denied by 486 So. 2d 747, 1986 La. LEXIS 6189 (La. 1986).

Trial court did not err pursuant to La. Code Crim. Proc. Ann. art. 707 in denying defendant’s motion for a continuance because defense counsel’s motion was oral and defense counsel knew that the reason for the continuance did not come unexpectedly, as defense counsel knew at least one day in advance that the missing witness would again be unavailable. State v. Washington, 463 So. 2d 11, 1984 La. App. LEXIS 10231 (Dec. 20, 1984).

Trial court did not err in denying a motion for continuance to delay sentencing which was filed on the date of sentencing, not in the proper form, not verified by an affidavit and which did not specifically allege the grounds on which it was based. State v. Guillory, 461 So. 2d 492, 1984 La. App. LEXIS 10146 (Dec. 12, 1984).

Jurisprudence interpreting La. Code Crim. Proc. Ann. arts. 707 and 712 holds that the granting or refusal of a motion for continuance rests within the sound discretion of the trial judge, and his ruling will not be disturbed on appeal absent a clear abuse of discretion. State v. Sensley, 460 So. 2d 692, 1984 La. App. LEXIS 10344 (Nov. 20, 1984), writ of certiorari denied by 464 So. 2d 1374, 1985 La. LEXIS 8142 (La. 1985).

Where a motion for continuance to obtain a defense witness was orally made, it did not qualify as a motion for continuance, because such motions must be in writing. State v. Wilson, 454 So. 2d 383, 1984 La. App. LEXIS 9333 (July 31, 1984), writ denied by 457 So. 2d 1200, 1984 La. LEXIS 9717 (La. 1984).

Trial court’s denial of a criminal defendant’s oral motion for continuance, so that an alternative public defender could voir dire the jury was not an abuse of discretion because the request was not in writing as required by La. Code Crim. Proc. Ann. art. 707 and the defendant had representation at voir dire. State v. Spencer, 444 So. 2d 354, 1983 La. App. LEXIS 9990 (Dec. 22, 1983), writ denied by 488 So. 2d 694, 1986 La. LEXIS 6423 (La. 1986).

Defendant’s motion for continuance based on newly discovered evidence, including ballistics testing and gun powder residue testing which were supplied to defense counsel on the eve of a second-degree murder trial, was properly denied because the evidence did not negate his theory of self-defense but rather tended to corroborate facts which were never in dispute. State v. Guidry, 432 So. 2d 1118, 1983 La. App. LEXIS 8642 (May 25, 1983), writ of certiorari denied by 438 So. 2d 574, 1983 La. LEXIS 11579 (La. 1983).

Defendant’s oral motion for continuance filed shortly before his trial for possession of a controlled substance could not be considered at trial or on appeal; defense counsel’s failure to file a written motion for continuance was inexcusable where defense counsel had 12 days to prepare a written motion. State v. Easley, 432 So. 2d 910, 1983 La. App. LEXIS 8295 (Apr. 5, 1983).

Where defendant’s oral request for a continuance did not meet the requirements set forth in rules of criminal procedure, appellate court would not consider the denial of the oral motion for a continuance. State v. Jones, 340 So. 2d 563, 1976 La. LEXIS 4505 (Dec. 13, 1976).

Under La. Code Crim. Proc. Ann. art. 707, a defendant’s motion for a continuance was properly denied because defendant failed to specifically allege the grounds on which it was based. State v. Lockett, 332 So. 2d 443, 1976 La. LEXIS 4665 (May 17, 1976).

Following a prosecution for manslaughter where defense counsel waited until after arguing his motion for a new trial to request a continuance of the hearing on the motion, the request was untimely and was properly denied. State v. Barfield, 292 So. 2d 580, 1974 La. LEXIS 3480 (Mar. 25, 1974).

There was no compliance with La. Code Crim. Proc. Ann. art. 707 where a written motion for a continuance was not filed on the day of trial. State v. Williams, 262 LA. 317, 263 So. 2d 306, 1972 La. LEXIS 5928 (June 5, 1972).

Trial court’s decision to recess or adjourn defendant’s trial until the following morning after the state made an oral motion to continue the case because of the absence of a witness was not the improper granting of an oral motion for continuance. State v. Morris, 259 LA. 1001, 254 So. 2d 444, 1971 La. LEXIS 3824 (Nov. 8, 1971), writ of certiorari denied by 406 U.S. 959, 92 S. Ct. 2066, 32 L. Ed. 2d 346, 1972 U.S. LEXIS 2462 (1972).

In a murder during the course of a robbery trial, defendant was not prejudiced when the trial court denied a motion for continuance at the time of trial due to a death in the family of one defense counsel; in view of previous delays, the presence of out-of-state witnesses, the experience of the remaining attorney, and the fact that he had adequate time to prepare, the trial court was not unreasonable in denying a continuance. State v. Sinclair, 258 LA. 84, 245 So. 2d 365, 1971 La. LEXIS 4680 (Feb. 24, 1971), vacated by 408 U.S. 939, 92 S. Ct. 2871, 33 L. Ed. 2d 760, 1972 U.S. LEXIS 1943 (1972).

•• Defendant’s Rights

••• Right to Speedy Trial. — Defendant could not allege a prejudicial delay in the trial, based on the fact that a motion for continuance was not in writing, where defendant requested the continuance. State v. Fanguy, 643 So. 2d 860, 1994 La. App. LEXIS 2652 (Oct. 5, 1994), writ of certiorari denied by La. 94-2726, 653 So. 2d 563, 1995 La. LEXIS 1065 (La. Apr. 21, 1995).

•• Judicial Discretion. — State’s oral motion for a continuance for four days to allow it to fly a witness in from another state and to house him for one night was properly granted in defendants’ trial for receiving stolen things although La. Code Crim. Proc. Ann. art. 707 required a written motion; defendants showed no prejudice and the trial court did not abuse its discretion. State v. Russell, 397 So. 2d 1319, 1981 La. LEXIS 7919 (Apr. 6, 1981).

Trial court’s decision to recess or adjourn defendant’s trial until the following morning after the state made an oral motion to continue the case because of the absence of a witness was not the improper granting of an oral motion for continuance. State v. Morris, 259 LA. 1001, 254 So. 2d 444, 1971 La. LEXIS 3824 (Nov. 8, 1971), writ of certiorari denied by 406 U.S. 959, 92 S. Ct. 2066, 32 L. Ed. 2d 346, 1972 U.S. LEXIS 2462 (1972).

• Sentencing

•• Imposition

••• General Overview. — At re-sentencing hearing, defense counsel orally asked for a continuance since defendant claimed he had no notice of the sentencing, and wanted to have his family present; while not a trial, La. Code Crim. Proc. Ann. art. 707 applied, and because defendant failed to follow the procedure set forth in art. 707, the trial court did not abuse its discretion in denying defendant’s motion to continue the re-sentencing hearing. State v. Lefeure, 831 So. 2d 398, 2002 La. App. LEXIS 3271 (Oct. 29, 2002), amended by La. 2002-2924, 855 So. 2d 291, 2003 La. LEXIS 2714 (La. Oct. 3, 2003), amended by La. 2002-3231, 855 So. 2d 291, 2003 La. LEXIS 2715 (La. Oct. 3, 2003).

• Appeals

•• Standards of Review

••• Abuse of Discretion

•••• General Overview. — Armed robbery conviction and sentence were affirmed when there was no abuse of discretion in denying defendant’s motion for a continuance when defense counsel thoroughly cross-examined the FBI fingerprint expert, and defendant failed to show that his trial counsel did not have adequate time in which to prepare his defense. State v. Hamilton, 834 So. 2d 567, 2002 La. App. LEXIS 3854 (Dec. 4, 2002), writ denied by La. 2003-1641, 874 So. 2d 163, 2004 La. LEXIS 1791 (La. May 21, 2004).

Trial court did not abuse its discretion in denying defense counsel’s oral motion for a continuance of the sentencing hearing, even though counsel had been informed only 24 hours before that sentencing would occur the following day, because 15 days had passed between the end of trial and the sentencing and counsel had adequate time to prepare. State v. Hill, 552 So. 2d 556, 1989 La. App. LEXIS 2060 (Nov. 1, 1989), writ of certiorari denied by 559 So. 2d 136, 1990 La. LEXIS 520 (La. 1990).

EVIDENCE

• Scientific Evidence

•• Autopsies. — In a murder case, the coroner’s testimony was not required to prove death or the cause thereof; therefore, the trial court did not abuse its discretion in not granting a continuance or a short recess during trial for the defense to obtain the coroner for the stand. State v. Holmes, 258 LA. 221, 245 So. 2d 707, 1971 La. LEXIS 4454 (Feb. 24, 1971).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Variations of a Common Theme: An Analysis of Louisiana’s Experience With Harmless Error in Criminal Cases. 53 La. L. Rev. 1577 (May, 1993).

Art. 708. Continuance and recess; definitions.

A continuance is the postponement of a scheduled trial or hearing, and shall not be granted after the trial or hearing has commenced. A recess is a temporary adjournment of a trial or hearing that occurs after a trial or hearing has commenced.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article adopts from the A.L.I. Code the prohibition against granting a continuance after the trial or hearing has commenced.

(b) A recess that has prejudicial results because it is too long, or that is granted at a stage of the trial or under circumstances that are prejudicial, can be remedied by procedural devices. The defendant can move for a mistrial on the ground that the recess is prejudicial, or when the state makes an effort to recommence at the end of the recess, the defendant can object on the ground of double jeopardy.

JUDICIAL DECISIONS

INDEX

CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Criminal Process

•••• Right to Confrontation

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Possession

•••• General Overview

• Discovery & Inspection

•• Brady Materials

••• General Overview

• Pretrial Motions & Procedures

•• Competency to Stand Trial

•• Continuances

• Double Jeopardy

•• General Overview

•• Attachment Jeopardy

• Trials

•• General Overview

•• Continuances

•• Judicial Discretion

•• Motions for Mistrial

• Postconviction Proceedings

•• Motions for New Trial

• Appeals

•• Standards of Review

••• Abuse of Discretion

•••• General Overview

EVIDENCE

• Scientific Evidence

•• Autopsies

CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Criminal Process

•••• Right to Confrontation. — In a murder case, the coroner’s testimony was not required to prove death or the cause thereof; therefore, the trial court did not abuse its discretion in not granting a continuance or a short recess during trial for the defense to obtain the coroner for the stand. State v. Holmes, 258 LA. 221, 245 So. 2d 707, 1971 La. LEXIS 4454 (Feb. 24, 1971).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Possession

•••• General Overview. — In defendant’s drug case, a court’s continuance of the pre-trial hearing and the questioning of the State’s expert concerning the methodology of the DNA analysis were reasonable means employed by the court in its determination of the admissibility of the evidence, and therefore, defendant did not show that the court abused its discretion in presiding over the presentation of evidence and the interrogation of the witness at the motion hearing. State v. White, 850 So. 2d 751, 2003 La. App. LEXIS 1700 (June 6, 2003), writ denied by La. 2003-2616, 872 So. 2d 510, 2004 La. LEXIS 1742 (La. May 14, 2004).

• Discovery & Inspection

•• Brady Materials

••• General Overview. — Trial court correctly overruled both a request for a continuance and a motion for new trial where the defense claimed that a taped statement had been made by a witness to a killing that had not been given to the defense; defense counsel has not shown that the material was exculpatory and La. Code Crim. Proc. Ann. art. 723 clearly excluded statements made by witnesses or prospective witnesses. State v. Spivey, 874 So. 2d 352, 2004 La. App. LEXIS 1179 (May 12, 2004).

State’s failure to disclose a motion approving the grant of use immunity to a co-defendant to compel his testimony at trial, along with other materials disclosed by the State pursuant to a joint stipulation, was not a Brady violation. The trial court’s denial of a mistrial or a postponement of the evidentiary portions of trial did not render the proceedings unfair; defense counsel integrated the co-defendant’s unanticipated testimony into his overall defense. State v. Garrick, 870 So. 2d 990, 2004 La. LEXIS 1250 (Apr. 14, 2004), remanded by La. App. 02-0712, 879 So. 2d 401, 2004 La. App. LEXIS 1748 (La.App. 3 Cir. July 1, 2004).

After a trial had started and a Brady issue was apparent, recess would have been appropriate since a continuance could not be granted after a trial had started. State v. Black, 786 So. 2d 289, 2001 La. App. LEXIS 918 (May 9, 2001), writ denied by La. 2001-1781, 815 So. 2d 831, 2002 La. LEXIS 1554 (La. May 10, 2002).

• Pretrial Motions & Procedures

•• Competency to Stand Trial. — Trial court did not err in granting a recess to allow defendant to seek medical treatment. where defendant claimed to be incompetent because of the pain from a shoulder injury and defendant had specifically requested a mistrial. State v. Peden, 875 So. 2d 934, 2004 La. App. LEXIS 1372 (May 26, 2004).

•• Continuances. — Under La. Code Crim. Proc. Ann. art. 708, a continuance is the postponement of a scheduled trial or hearing, and shall not be granted after the trial or hearing has commenced. State v. Rodrigue, 789 So. 2d 729, 2001 La. App. LEXIS 1698 (June 13, 2001), writ denied by La. 2001-2039, 817 So. 2d 1144, 2002 La. LEXIS 1994 (La. June 7, 2002).

Trial court did not err in granting the state a two day continuance, under La. Code Crim. Proc. Ann. art. 708, after jury selection to secure the appearance of the victim, who was not cooperative and forced the state to issue a material witness warrant previously. State v. Poullard, 532 So. 2d 327, 1988 La. App. LEXIS 2018 (Oct. 5, 1988), writ of certiorari denied by 538 So. 2d 588, 1989 La. LEXIS 488 (La. 1989).

Trial court did not err in failing to order a recess upon the unavailability of a defense witness’ attorney under La. Code Crim. Proc. Ann. art. 708. State v. Hobdy, 494 So. 2d 1321, 1986 La. App. LEXIS 7666 (Sept. 24, 1986), writ of certiorari denied by 502 So. 2d 110, 1987 La. LEXIS 8642 (La. 1987).

• Double Jeopardy

•• General Overview. — Interruption of trial for two days after an indictment was amended to change the date the offense an attempted armed robbery occurred to give defendant time to prepare his defense did not violate his rights against double jeopardy and constituted a recess and not a continuance. State v. Coleman, 470 So. 2d 590, 1985 La. App. LEXIS 9752 (May 29, 1985).

•• Attachment Jeopardy. — Resuming the trial after a lengthy recess did not place defendant in double jeopardy because he was tried before the same jury that was empaneled and sworn before the recess; absent a showing of prejudice, defendant was not allowed to complain about a recess ordered for his benefit. State v. Johnson, 529 So. 2d 466, 1988 La. App. LEXIS 1615 (June 21, 1988), writ of certiorari denied by 536 So. 2d 1233, 1989 La. LEXIS 334 (La. 1989), remanded by 633 So. 2d 618, 1993 La. App. LEXIS 4055 (La.App. 1 Cir. 1993).

• Trials

•• General Overview. — District court did not abuse its discretion in granting the State a continuance under La. Code Crim. Proc. Ann. art. 708 because defendant failed to make any showing that he was in any way prejudiced by the relatively brief recess. State v. Charles, 350 So. 2d 595, 1977 La. LEXIS 6672 (Sept. 19, 1977).

•• Continuances. — Trial court did not err in granting a recess to allow defendant to seek medical treatment. where defendant claimed to be incompetent because of the pain from a shoulder injury and defendant had specifically requested a mistrial. State v. Peden, 875 So. 2d 934, 2004 La. App. LEXIS 1372 (May 26, 2004).

Trial court correctly overruled both a request for a continuance and a motion for new trial where the defense claimed that a taped statement had been made by a witness to a killing that had not been given to the defense; defense counsel has not shown that the material was exculpatory and La. Code Crim. Proc. Ann. art. 723 clearly excluded statements made by witnesses or prospective witnesses. State v. Spivey, 874 So. 2d 352, 2004 La. App. LEXIS 1179 (May 12, 2004).

In defendant’s drug case, a court’s continuance of the pre-trial hearing and the questioning of the State’s expert concerning the methodology of the DNA analysis were reasonable means employed by the court in its determination of the admissibility of the evidence, and therefore, defendant did not show that the court abused its discretion in presiding over the presentation of evidence and the interrogation of the witness at the motion hearing. State v. White, 850 So. 2d 751, 2003 La. App. LEXIS 1700 (June 6, 2003), writ denied by La. 2003-2616, 872 So. 2d 510, 2004 La. LEXIS 1742 (La. May 14, 2004).

Defendant’s motion for a continuance was neither in proper form nor timely sought, where the entire jury had been impaneled, and opening statements had begun. State v. Garrick, 832 So. 2d 1110, 2002 La. App. LEXIS 3751 (Dec. 11, 2002), writ denied by La. 2003-0137, 843 So. 2d 382, 2003 La. LEXIS 1498 (La. May 9, 2003), reversed by, remanded by La. 03-0137, 870 So. 2d 990, 2004 La. LEXIS 1250 (La. Apr. 14, 2004).

After a trial had started and a Brady issue was apparent, recess would have been appropriate since a continuance could not be granted after a trial had started. State v. Black, 786 So. 2d 289, 2001 La. App. LEXIS 918 (May 9, 2001), writ denied by La. 2001-1781, 815 So. 2d 831, 2002 La. LEXIS 1554 (La. May 10, 2002).

Because the record failed to show that defendant, acting pro se, ever asked for a continuance or a recess in order to obtain the appearance of certain defense witnesses, the trial judge’s proceeding with trial was not an abuse of discretion. State v. Luna, 772 So. 2d 249, 2000 La. App. LEXIS 2694 (Oct. 31, 2000), writ denied by La. 2000-3244, 799 So. 2d 495, 2001 La. LEXIS 3992 (La. Oct. 12, 2001).

Continuance cannot be granted once a trial has begun. State v. Jenkins, 750 So. 2d 366, 1999 La. App. LEXIS 3786 (Dec. 29, 1999), writ denied by La. 2000-0556, 773 So. 2d 157, 2000 La. LEXIS 3227 (La. Nov. 13, 2000).

In a trial for unlawful possession of cocaine, defense counsel’s mid-trial motion for recess under La. Code Crim. Proc. Ann. art. 709 for the purpose of serving two police officers with trial subpoenas was properly denied because counsel was not diligent in previously serving the officers two weeks before trial; had defense counsel checked the returns on the warrants, he would have learned that the two officers were currently suspended from the police force and could have taken alternate measures to locate them and to secure their allegedly exculpatory testimony. State v. Hernandez, 513 So. 2d 312, 1987 La. App. LEXIS 10034 (Sept. 4, 1987), writ of certiorari denied by 516 So. 2d 130, 1987 La. LEXIS 10883 (La. 1987).

Defendant’s motion to hold open a motion to suppress hearing to allow testimony of a police officer who was not present due to his hospitalization was properly denied because defendant made no showing of the materiality of the officer’s expected testimony. State v. Cathey, 493 So. 2d 842, 1986 La. App. LEXIS 7568 (Aug. 25, 1986), writ of certiorari denied by 500 So. 2d 419, 1987 La. LEXIS 8355 (La. 1987), writ of certiorari denied by 481 U.S. 1049, 107 S. Ct. 2181, 95 L. Ed. 2d 838, 1987 U.S. LEXIS 2114, 55 U.S.L.W. 3775 (1987).

Interruption of trial for two days after an indictment was amended to change the date the offense an attempted armed robbery occurred to give defendant time to prepare his defense did not violate his rights against double jeopardy and constituted a recess and not a continuance. State v. Coleman, 470 So. 2d 590, 1985 La. App. LEXIS 9752 (May 29, 1985).

Trial court did not abuse its discretion in granting the prosecution’s request for a recess after the prosecution realized that it had failed to present direct evidence that the defendant, being tried for negligent homicide as a result of drinking and driving, was the person actually driving the vehicle at the time of the accident. State v. Telford, 384 So. 2d 347, 1980 La. LEXIS 7746 (May 19, 1980).

Where a request for a continuance came at a point where it would have disrupted the trial after the family of the defendant sought to change his counsel, there was no error in the trial judge denying a continuance. State v. Lighten, 367 So. 2d 372, 1979 La. LEXIS 7380 (Jan. 29, 1979).

Trial court did not improperly grant a continuance, but properly granted a recess, of defendant’s trial for carnal knowledge of a juvenile, where the trial court ordered a two-day recess after the jury was selected and sworn in order to allow defendant to bring a defense witness to court, and where defendant consented to the recess. State v. Sepulvado, 359 So. 2d 137, 1978 La. LEXIS 5949 (May 22, 1978).

District court did not abuse its discretion in granting the State a continuance under La. Code Crim. Proc. Ann. art. 708 because defendant failed to make any showing that he was in any way prejudiced by the relatively brief recess. State v. Charles, 350 So. 2d 595, 1977 La. LEXIS 6672 (Sept. 19, 1977).

Following a prosecution for manslaughter where defense counsel waited until after arguing his motion for a new trial to request a continuance of the hearing on the motion, the request was untimely and was properly denied. State v. Barfield, 292 So. 2d 580, 1974 La. LEXIS 3480 (Mar. 25, 1974).

Trial court’s decision to recess or adjourn defendant’s trial until the following morning after the state made an oral motion to continue the case because of the absence of a witness was not the improper granting of an oral motion for continuance. State v. Morris, 259 LA. 1001, 254 So. 2d 444, 1971 La. LEXIS 3824 (Nov. 8, 1971), writ of certiorari denied by 406 U.S. 959, 92 S. Ct. 2066, 32 L. Ed. 2d 346, 1972 U.S. LEXIS 2462 (1972).

•• Judicial Discretion. — Because the record failed to show that defendant, acting pro se, ever asked for a continuance or a recess in order to obtain the appearance of certain defense witnesses, the trial judge’s proceeding with trial was not an abuse of discretion. State v. Luna, 772 So. 2d 249, 2000 La. App. LEXIS 2694 (Oct. 31, 2000), writ denied by La. 2000-3244, 799 So. 2d 495, 2001 La. LEXIS 3992 (La. Oct. 12, 2001).

Trial court’s decision to recess or adjourn defendant’s trial until the following morning after the state made an oral motion to continue the case because of the absence of a witness was not the improper granting of an oral motion for continuance. State v. Morris, 259 LA. 1001, 254 So. 2d 444, 1971 La. LEXIS 3824 (Nov. 8, 1971), writ of certiorari denied by 406 U.S. 959, 92 S. Ct. 2066, 32 L. Ed. 2d 346, 1972 U.S. LEXIS 2462 (1972).

•• Motions for Mistrial. — Trial court did not err in granting a recess to allow defendant to seek medical treatment. where defendant claimed to be incompetent because of the pain from a shoulder injury and defendant had specifically requested a mistrial. State v. Peden, 875 So. 2d 934, 2004 La. App. LEXIS 1372 (May 26, 2004).

State’s failure to disclose a motion approving the grant of use immunity to a co-defendant to compel his testimony at trial, along with other materials disclosed by the State pursuant to a joint stipulation, was not a Brady violation. The trial court’s denial of a mistrial or a postponement of the evidentiary portions of trial did not render the proceedings unfair; defense counsel integrated the co-defendant’s unanticipated testimony into his overall defense. State v. Garrick, 870 So. 2d 990, 2004 La. LEXIS 1250 (Apr. 14, 2004), remanded by La. App. 02-0712, 879 So. 2d 401, 2004 La. App. LEXIS 1748 (La.App. 3 Cir. July 1, 2004).

• Postconviction Proceedings

•• Motions for New Trial. — Trial court correctly overruled both a request for a continuance and a motion for new trial where the defense claimed that a taped statement had been made by a witness to a killing that had not been given to the defense; defense counsel has not shown that the material was exculpatory and La. Code Crim. Proc. Ann. art. 723 clearly excluded statements made by witnesses or prospective witnesses. State v. Spivey, 874 So. 2d 352, 2004 La. App. LEXIS 1179 (May 12, 2004).

• Appeals

•• Standards of Review

••• Abuse of Discretion

•••• General Overview. — Trial court did not abuse its discretion in granting the prosecution’s request for a recess after the prosecution realized that it had failed to present direct evidence that the defendant, being tried for negligent homicide as a result of drinking and driving, was the person actually driving the vehicle at the time of the accident. State v. Telford, 384 So. 2d 347, 1980 La. LEXIS 7746 (May 19, 1980).

EVIDENCE

• Scientific Evidence

•• Autopsies. — In a murder case, the coroner’s testimony was not required to prove death or the cause thereof; therefore, the trial court did not abuse its discretion in not granting a continuance or a short recess during trial for the defense to obtain the coroner for the stand. State v. Holmes, 258 LA. 221, 245 So. 2d 707, 1971 La. LEXIS 4454 (Feb. 24, 1971).

Art. 709. Continuance based on absence of a witness.

A. A motion for a continuance based upon the absence of a witness shall state all of the following:

(1) Facts to which the absent witness is expected to testify, showing the materiality of the testimony and the necessity for the presence of the witness at the trial.

(2) Facts and circumstances showing a probability that the witness will be available at the time to which the trial is deferred.

(3) Facts showing due diligence used in an effort to procure attendance of the witness.

B. In addition to the requirements set forth in Paragraph A of this Article, when the motion for continuance is based upon the absence of a witness who is in the armed forces, the moving party, either the district attorney or the defense counsel, shall attest to facts showing that the absent witness is on active military duty in the United States Armed Forces. (Acts 2010, No. 744, § 1, eff. June 29, 2010.)

2010 Amendments. — The 2010 amendment by No. 744 added the (A) designation; substituted “witness shall state all of the following” for “witness must state” in the introductory language of (A); added (B); and made related changes.

Quoted Statutory Material. — Acts 2010, No. 744, § 2, provides that “This Act is declared to be remedial, curative, and procedural and therefore is to be applied retroactively to January 1, 2010, as well as prospectively.”

COMMENTARY

Louisiana Official Revision Comments

1966. — This article makes no substantive change in the statutory or jurisprudential law.
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EVIDENCE

• Scientific Evidence

•• Autopsies

CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Criminal Process

•••• Compulsory Process. — Defendant failed to show that: (1) the witness would have testified that the crucifix that defendant was supposedly wearing on the night of the shootings was in the witness’s jewelry store, (2) the witness would be available to testify in the future if a recess had been granted, (3) defense used due diligence in calling the witness, who was waiting in the hall, to testify, and (4) a subpoena had been issued for the witness to appear; thus, the trial court did not abuse its discretion in denying defendant’s motion to recess for the day to secure the witness’s presence. State v. Rodriguez, 839 So. 2d 106, 2003 La. App. LEXIS 33 (Jan. 14, 2003), writ denied by La. 2003-0482, 845 So. 2d 1061, 2003 La. LEXIS 1775 (La. May 30, 2003), writ of certiorari denied by 540 U.S. 972, 124 S. Ct. 444, 157 L. Ed. 2d 321, 2003 U.S. LEXIS 7807, 72 U.S.L.W. 3281 (2003).

Defendant’s motion for a continuance pursuant to La. Code Crim. Proc. Ann. art. 709 to obtain attendance of a missing witness was properly denied where the evidence showed that the witness would likely be unavailable at a later time, and defendant’s rights to compulsory process under U.S. Const. amend. VI; La. Const. art. I, § 16; and La. Code Crim. Proc. Ann. art. 731 were not violated thereby. State v. Clark, 437 So. 2d 879, 1983 La. App. LEXIS 9099 (Aug. 15, 1983), writ of certiorari denied by 442 So. 2d 460, 1983 La. LEXIS 12313 (La. 1983).

La. Code Crim. Proc. Ann. art. 709 was constitutional because the requirement that defendant had to meet the criteria of art. 709 to obtain a continuance to compel attendance of a missing witness did not deprive him of any constitutional rights to compulsory process under U.S. Const. amend. VI; La. Const. art. I, § 16; and La. Code Crim. Proc. Ann. art. 731, and the criteria enumerated served a rational and logical purpose. State v. Clark, 437 So. 2d 879, 1983 La. App. LEXIS 9099 (Aug. 15, 1983), writ of certiorari denied by 442 So. 2d 460, 1983 La. LEXIS 12313 (La. 1983).

•••• Right to Confrontation. — In a murder case, the coroner’s testimony was not required to prove death or the cause thereof; therefore, the trial court did not abuse its discretion in not granting a continuance or a short recess during trial for the defense to obtain the coroner for the stand. State v. Holmes, 258 LA. 221, 245 So. 2d 707, 1971 La. LEXIS 4454 (Feb. 24, 1971).

CRIMINAL LAW & PROCEDURE

• Pretrial Motions & Procedures

•• Continuances. — Defendant’s claim that the trial court erred in refusing to grant his motion for continuance was without merit because defendant had not satisfied any of the requirements of La. Code Crim. Proc. Ann. art. 709. State v. Landry, 876 So. 2d 146, 2004 La. App. LEXIS 1523 (May 19, 2004), writ denied by La. 2004-1586, 887 So. 2d 474, 2004 La. LEXIS 3540 (La. Nov. 15, 2004).

While the State made no showing of due diligence to procure the attendance of police officers at a suppression hearing, defendant made no showing that he was prejudiced by a continuance of the hearing on an oral request by the prosecutor; it was not an abuse of discretion to continue the hearing because there was no evidence of an intentional attempt to delay prosecution, defendant was not being detained, and there was time to bring the matter to trial within 90 days of the arraignment. In the Interest of B.M., 774 So. 2d 1042, 2000 La. App. LEXIS 2968 (Nov. 29, 2000).

Defendant’s motions seeking a continuance, under La. Code Crim. Proc. Ann. art. 709, for the purpose of refreshing his memory through hypnosis were properly denied because he failed to prove that prejudice resulted and he testified during a bench trial on the State’s charge of second degree murder; granting or denying a continuance was within the discretion of the court pursuant to La. Code Crim. Proc. Ann. art. 712. State v. Anderson, 714 So. 2d 766, 1998 La. App. LEXIS 1085 (Apr. 29, 1998), writ denied by La. 98-1374, 726 So. 2d 25, 1998 La. LEXIS 3001 (La. Oct. 9, 1998).

Reversible error was not committed when defendant, who was convicted of murder, was denied a continuance to allow him to present alibi testimony, as he never requested issuance of witness subpoenas and failed to present detailed required information about the alibi witness; under La. Code Crim. Proc. Ann. art. 709, a motion for a continuance must state the materiality of the expected testimony of the alibi witness, a likelihood that the alibi witness would be available at the time to which the trial was deferred, and facts showing due diligence in procuring the witness’ attendance. State v. Evans, 688 So. 2d 1287, 1997 La. App. LEXIS 146 (Feb. 5, 1997), writ denied by La. 97-1457, 706 So. 2d 446, 1997 La. LEXIS 4032 (La. Dec. 19, 1997).

Federal drug agent, for whom a defendant allegedly worked as an informant, was not required to appear at the defendant’s trial after the motion to quash the subpoena was granted and the trial court properly denied the defendant’s motion for a continuance based on the agent’s absence as a witness. State v. Johnston, 546 So. 2d 1231, 1989 La. App. LEXIS 1306 (June 20, 1989).

Motion for a continuance that was not timely filed and did not comport with the requirements of La. Code Crim. Proc. Ann. art. 709 was properly denied under the trial court’s sound discretion as contemplated by per La. Code Crim. Proc. Ann. art. 712. State v. Evans, 514 So. 2d 588, 1987 La. App. LEXIS 10252 (Oct. 7, 1987).

Because defendant failed to inform his counsel of the possible existence of two witnesses until the morning of his trial, there was a lack of due diligence on the part of defendant and the trial court properly denied his motion for recess pursuant to La. Code Crim. Proc. Ann. art. 709. State v. Mitchell, 498 So. 2d 1190, 1986 La. App. LEXIS 8660 (Dec. 10, 1986), writ of certiorari denied by 503 So. 2d 1015, 1987 La. LEXIS 8973 (La. 1987).

Defendant who failed to comply with the requirements for obtaining a continuance under La. Code Crim. Proc. Ann. art. 709 that he give a statement showing the materiality of the testimony of absent witnesses was not entitled to the surprise exception to the requirement of La. Code Crim. Proc. Ann. art. 707 that a motion for a continuance be written where the defendant made no showing that he had requested a subpoena for any of the absent witnesses prior to the date of trial. State v. White, 472 So. 2d 128, 1985 La. App. LEXIS 8959 (June 3, 1985).

Defendant’s motion for a continuance pursuant to La. Code Crim. Proc. Ann. art. 709 to obtain attendance of a missing witness was properly denied where the evidence showed that the witness would likely be unavailable at a later time, and defendant’s rights to compulsory process under U.S. Const. amend. VI; La. Const. art. I, § 16; and La. Code Crim. Proc. Ann. art. 731 were not violated thereby. State v. Clark, 437 So. 2d 879, 1983 La. App. LEXIS 9099 (Aug. 15, 1983), writ of certiorari denied by 442 So. 2d 460, 1983 La. LEXIS 12313 (La. 1983).

La. Code Crim. Proc. Ann. art. 709 was constitutional because the requirement that defendant had to meet the criteria of art. 709 to obtain a continuance to compel attendance of a missing witness did not deprive him of any constitutional rights to compulsory process under U.S. Const. amend. VI; La. Const. art. I, § 16; and La. Code Crim. Proc. Ann. art. 731, and the criteria enumerated served a rational and logical purpose. State v. Clark, 437 So. 2d 879, 1983 La. App. LEXIS 9099 (Aug. 15, 1983), writ of certiorari denied by 442 So. 2d 460, 1983 La. LEXIS 12313 (La. 1983).

Where a convicted defendant filed a motion for a continuance of a post-trial hearing on a motion for a new trial so that he might find and produce a witness, but failed to show that the witness would probably be available at the time to which the hearing was deferred, the trial court did not abuse its discretion by denying the motion. State v. Washington, 407 So. 2d 1138, 1981 La. LEXIS 10973 (Nov. 16, 1981).

Trial judge did not abuse his discretion in denying defendant’s motion for a continuance under La. Code Crim. Proc. Ann. art. 709 because the defendant did not allege or prove facts establishing that an absent witness would be available to testify at a later date. State v. Gordy, 380 So. 2d 1347, 1980 La. LEXIS 8235 (Jan. 28, 1980).

Trial court did not err under La. Code Crim. Proc. Ann. art. 709 by failing to grant defendant’s request for a continuance based upon the unavailability of witnesses because defendant failed to subpoena the particular witness, which demonstrated a lack of due diligence and defendant failed to prove the witness’s materiality. State v. Atkins, 360 So. 2d 1341, 1978 La. LEXIS 5360 (June 19, 1978), writ of certiorari denied by 441 U.S. 927, 99 S. Ct. 2041, 60 L. Ed. 2d 402, 1979 U.S. LEXIS 1693 (1979).

Generally, the “due diligence” requirement of La. Code Crim. Proc. Ann. art. 709 is not satisfied when defense counsel fails to have the potential witness subpoenaed. State v. Bennett, 341 So. 2d 847, 1976 La. LEXIS 5028 (Dec. 13, 1976).

Defendant’s motion for a continuance was properly denied where his counsel had not exercised due diligence in procuring a material witness and did not demonstrate a probability that the witness would be available if the trial were continued. State v. Bennett, 341 So. 2d 847, 1976 La. LEXIS 5028 (Dec. 13, 1976).

Defendants’ motion for continuance of their heroin distribution trial was properly denied because one defendant did not show that their attorney was unprepared to represent him and the other did not show that due diligence to secure his witnesses’ presence at trial nor that they would have been available on another date as required by La. Code Crim. Proc. Ann. art. 709. State v. Henderson, 337 So. 2d 204, 1976 La. LEXIS 4262 (Sept. 13, 1976).

Defendant was not entitled to a continuance under La. Code Crim. Proc. Ann. art. 709 when his co-defendants failed to appear and he failed to specify the substance of their anticipated testimony and failed to establish that they would appear at a later date. State v. Cain, 307 So. 2d 621, 1975 La. LEXIS 3827 (Jan. 20, 1975).

•• Suppression of Evidence. — While the State made no showing of due diligence to procure the attendance of police officers at a suppression hearing, defendant made no showing that he was prejudiced by a continuance of the hearing on an oral request by the prosecutor; it was not an abuse of discretion to continue the hearing because there was no evidence of an intentional attempt to delay prosecution, defendant was not being detained, and there was time to bring the matter to trial within 90 days of the arraignment. In the Interest of B.M., 774 So. 2d 1042, 2000 La. App. LEXIS 2968 (Nov. 29, 2000).

• Counsel

•• Effective Assistance

••• Trials. — Habeas relief was not available based upon the denial of a continuance where a witness was absent at trial because the outcome would not have been any different if counsel had followed the procedural requirements for a continuance. Stewart v. Cain, 2000 U.S. Dist. LEXIS 22388 (Oct. 10, 2000).

Under La. Const. art. I, § 13, defendant’s counsel was not ineffective for failing to subpoena a witness where her testimony would not have helped reduce the charge, and the trial court did not err in refusing to grant a motion for a recess to locate the witness, under La. Code Crim. Proc. Ann. arts. 712 and 709. State v. Hampton, 750 So. 2d 867, 1999 La. LEXIS 1074 (Apr. 23, 1999), writ of certiorari denied by 528 U.S. 1007, 120 S. Ct. 504, 145 L. Ed. 2d 390, 1999 U.S. LEXIS 7582, 68 U.S.L.W. 3326 (1999).

• Trials

•• General Overview. — Because defendant failed to inform his counsel of the possible existence of two witnesses until the morning of his trial, there was a lack of due diligence on the part of defendant and the trial court properly denied his motion for recess pursuant to La. Code Crim. Proc. Ann. art. 709. State v. Mitchell, 498 So. 2d 1190, 1986 La. App. LEXIS 8660 (Dec. 10, 1986), writ of certiorari denied by 503 So. 2d 1015, 1987 La. LEXIS 8973 (La. 1987).

•• Continuances. — Trial court did not err in refusing to allow a recess so that defendant could make a witness available; the witness had appeared, but then disappeared, and defendant did not seek an arrest warrant. State v. Marsalis, 902 So. 2d 1081, 2005 La. App. LEXIS 1088 (Apr. 26, 2005).

Defendant failed to comply with the requirements of La. Code Crim. Proc. Ann. art. 709 by failing to provide facts to which the absent witness was expected to testify, and failing to state facts and circumstances showing the probability that the witness would be available at the time to which the trial was deferred; in fact, defendant had not even located the witness to determine whether he was the correct person at the time the continuance was requested, and defense counsel knew approximately seven months prior to trial that defendant alleged that the witness committed the crime and that he was in the Bear County Jail in San Antonio, Texas. State v. Smith, 864 So. 2d 811, 2003 La. App. LEXIS 3656 (Dec. 30, 2003), writ denied by La. 2004-0380, 876 So. 2d 830, 2004 La. LEXIS 2210 (La. June 25, 2004), writ denied by La. 2004-0419, 876 So. 2d 830, 2004 La. LEXIS 2213 (La. June 25, 2004).

Convictions were affirmed when defendant failed to state the facts to which the officer was expected to testify and failed to show that he was prejudiced by the failure of the officer to testify. State v. Stevenson, 817 So. 2d 343, 2002 La. App. LEXIS 1168 (Apr. 30, 2002).

Defendant’s oral motion for a continuance was properly rejected by the court because the motion was not in writing and did not provide sufficient detail as to the reason for the continuance. State v. Campbell, 778 So. 2d 636, 2001 La. App. LEXIS 4 (Jan. 3, 2001), vacated in part by La. 01-0329, 799 So. 2d 1136, 2001 La. LEXIS 2980 (La. Nov. 2, 2001), writ denied in part by La. 2001-0329, 2001 La. LEXIS 3754 (La. Nov. 2, 2001).

Defendant’s motion for a continuance to subpoena certain witnesses when the trial court excluded testimony sought to be brought out by his defense counsel as hearsay was properly denied where he never subpoenaed the witnesses and did not show actual prejudice with regard to the trial court’s denial of his motion. State v. Short, 769 So. 2d 823, 2000 La. App. LEXIS 2539 (Oct. 18, 2000), writ denied by La. 2000-3271, 795 So. 2d 336, 2001 La. LEXIS 2344 (La. Aug. 24, 2001).

Habeas relief was not available based upon the denial of a continuance where a witness was absent at trial because the outcome would not have been any different if counsel had followed the procedural requirements for a continuance. Stewart v. Cain, 2000 U.S. Dist. LEXIS 22388 (Oct. 10, 2000).

Trial court’s denial of a continuance sought by a defendant to enable him to present an alibi witness who had been subpoenaed and had indicated a willingness to testify was not an abuse of the discretion conferred by La. Code Crim. Proc. Ann. art. 709; the testimony that the witness would allegedly have given would merely have corroborated the testimony of another defense witness to the effect that defendant was where he was when he was arrested and would not have conflicted with the testimony of either of the testifying officers, and the defendant was not prejudiced by the denial of the continuance based. State v. Randle, 750 So. 2d 353, 1999 La. App. LEXIS 3684 (Dec. 22, 1999).

Under La. Const. art. I, § 13, defendant’s counsel was not ineffective for failing to subpoena a witness where her testimony would not have helped reduce the charge, and the trial court did not err in refusing to grant a motion for a recess to locate the witness, under La. Code Crim. Proc. Ann. arts. 712 and 709. State v. Hampton, 750 So. 2d 867, 1999 La. LEXIS 1074 (Apr. 23, 1999), writ of certiorari denied by 528 U.S. 1007, 120 S. Ct. 504, 145 L. Ed. 2d 390, 1999 U.S. LEXIS 7582, 68 U.S.L.W. 3326 (1999).

Defendant was not entitled to a continuance under La. Code Crim. Proc. Ann. art. 709 based on the failure of his witnesses to appear because defendant did not show due diligence in ensuring their appearances, failed to allege the substance of the testimony for all of the absent witnesses and failed to show that the witnesses would appear at a later date agreed upon by the trial court. State v. Borne, 691 So. 2d 1281, 1997 La. App. LEXIS 581 (Mar. 19, 1997), writ of certiorari denied by La. 97-1021, 701 So. 2d 197, 1997 La. LEXIS 2987 (La. Oct. 3, 1997), writ of certiorari denied by 523 U.S. 1009, 118 S. Ct. 1196, 140 L. Ed. 2d 325, 1998 U.S. LEXIS 1720, 66 U.S.L.W. 3591 (1998).

Reversible error was not committed when defendant, who was convicted of murder, was denied a continuance to allow him to present alibi testimony, as he never requested issuance of witness subpoenas and failed to present detailed required information about the alibi witness; under La. Code Crim. Proc. Ann. art. 709, a motion for a continuance must state the materiality of the expected testimony of the alibi witness, a likelihood that the alibi witness would be available at the time to which the trial was deferred, and facts showing due diligence in procuring the witness’ attendance. State v. Evans, 688 So. 2d 1287, 1997 La. App. LEXIS 146 (Feb. 5, 1997), writ denied by La. 97-1457, 706 So. 2d 446, 1997 La. LEXIS 4032 (La. Dec. 19, 1997).

Statement by defense counsel seeking a continuance in order to procure the testimony of newly discovered witnesses failed to meet the requirements of La. Code Crim. Proc. Ann. art. 709 because there was no showing of a probability that the witnesses would be available at the time to which the motion was deferred nor was there a showing of the exercise of due diligence in efforts to procure the attendance of the witnesses. State v. Meyers, 683 So. 2d 1378, 1996 La. App. LEXIS 3023 (Nov. 26, 1996), writ denied by La. 97-0015, 693 So. 2d 766, 1997 La. LEXIS 1656 (La. May 9, 1997), writ denied by La. 97-0234, 695 So. 2d 1350, 1997 La. LEXIS 2003 (La. June 20, 1997), writ denied by La. 98-2530, 737 So. 2d 745, 1999 La. LEXIS 572 (La. Feb. 5, 1999), writ denied by La. 2000-0995, 775 So. 2d 1079, 2000 La. LEXIS 3429 (La. Dec. 8, 2000).

Where defendant was convicted of murder, his conviction was proper; a request for a continuance in order to permit an expert witness to testify was denied because defense counsel had advance notice of the trial schedule. State v. Matthews, 679 So. 2d 977, 1996 La. App. LEXIS 1630 (Aug. 21, 1996), writ of certiorari denied by La. 96-2332, 687 So. 2d 403, 1997 La. LEXIS 320 (La. Jan. 31, 1997).

Where the defense never informed the trial court of the facts to which it expected the codefendant to testify nor of the necessity of his presence, and did not make a showing of the probability that the codefendant would be available as a witness in the future, the trial court did not err in denying the motion for a recess. State v. Watson, 575 So. 2d 411, 1991 La. App. LEXIS 179 (Jan. 31, 1991).

Where defendant sought to have two out-of-state witnesses testify, but failed to inform the trial court of the anticipated testimony or its relevancy, the trial court did not err when it denied the oral motion for a continuance, pursuant to La. Code Crim. Proc. Ann. art. 709. State v. Gibson, 572 So. 2d 666, 1990 La. App. LEXIS 2944 (Dec. 12, 1990).

Where defendant claimed only that the absent witnesses could supply impeachment testimony, the evidence to be elicited through their testimony was not sufficiently substantive to mandate a continuance. State v. Francis, 560 So. 2d 514, 1990 La. App. LEXIS 869 (Apr. 10, 1990), writ of certiorari denied by 565 So. 2d 942, 1990 La. LEXIS 1983 (La. 1990).

Where the defendant failed to present evidence of the expected substance of the unavailable witnesses’ testimony, as required by La. Code Crim. Proc. art. 709(1), and the only evidence indicating the probability that the witnesses would have been available had the trial been deferred to another time, as required by art. 709(2), was the defendant’s unsubstantiated assertion that one of the three witnesses had come two of the five times the case had previously been set for trial, the trial court did nit err in denying defendant’s motion for continuance. State v. Rose, 557 So. 2d 409, 1990 La. App. LEXIS 150 (Jan. 30, 1990).

The requirement of La. Code Crim. Proc. Ann. art. 709 that the mover for a continuance based on an absent witness must show the necessity for the presence of the witness at the trial is simply another way of saying that he must show that the material facts to which the absent witness is expected to testify can be proved by no witness in attendance upon the court; no substantive change in the statutory or jurisprudential law was intended by La. Code Crim. Proc. Ann. art. 709. State v. Rogers, 553 So. 2d 453, 1989 La. LEXIS 2952 (Dec. 11, 1989).

Where a witness’s testimony was material to defendant’s defense that he was being framed by an informant who had planted marijuana in his home, a continuance should have been granted to await the witness’s delivery of her baby. State v. Rogers, 553 So. 2d 453, 1989 La. LEXIS 2952 (Dec. 11, 1989).

A defendant was not entitled to a continuance of his trial under La. Code Crim. Proc. Ann. art. 709, based on the unavailability of a witness, where defense counsel admitted that he had never spoken to the witness and could not establish the facts to which he expected the witness to testify. State v. Davis, 550 So. 2d 774, 1989 La. App. LEXIS 1514 (Aug. 23, 1989), writ denied by La. 94-2969, 648 So. 2d 934, 1995 La. LEXIS 72 (La. Jan. 6, 1995).

In a trial for unlawful possession of cocaine, defense counsel’s mid-trial motion for recess under La. Code Crim. Proc. Ann. art. 709 for the purpose of serving two police officers with trial subpoenas was properly denied because counsel was not diligent in previously serving the officers two weeks before trial; had defense counsel checked the returns on the warrants, he would have learned that the two officers were currently suspended from the police force and could have taken alternate measures to locate them and to secure their allegedly exculpatory testimony. State v. Hernandez, 513 So. 2d 312, 1987 La. App. LEXIS 10034 (Sept. 4, 1987), writ of certiorari denied by 516 So. 2d 130, 1987 La. LEXIS 10883 (La. 1987).

Continuance based on the absence of a police informant, who had purchased marijuana from a defendant, was properly denied because the defendant’s attorney failed to check the subpoena before trial and failed to prepare a written motion for the continuance based on the absence of a witness. State v. Burns, 504 So. 2d 124, 1987 La. App. LEXIS 8767 (Feb. 25, 1987).

Because defendant failed to inform his counsel of the possible existence of two witnesses until the morning of his trial, there was a lack of due diligence on the part of defendant and the trial court properly denied his motion for recess pursuant to La. Code Crim. Proc. Ann. art. 709. State v. Mitchell, 498 So. 2d 1190, 1986 La. App. LEXIS 8660 (Dec. 10, 1986), writ of certiorari denied by 503 So. 2d 1015, 1987 La. LEXIS 8973 (La. 1987).

Defendant’s motion to hold open a motion to suppress hearing to allow testimony of a police officer who was not present due to his hospitalization was properly denied because defendant made no showing of the materiality of the officer’s expected testimony. State v. Cathey, 493 So. 2d 842, 1986 La. App. LEXIS 7568 (Aug. 25, 1986), writ of certiorari denied by 500 So. 2d 419, 1987 La. LEXIS 8355 (La. 1987), writ of certiorari denied by 481 U.S. 1049, 107 S. Ct. 2181, 95 L. Ed. 2d 838, 1987 U.S. LEXIS 2114, 55 U.S.L.W. 3775 (1987).

In a robbery trial, the trial court’s denial of a trial recess so that defendant’s sister-in-law could travel from out-of state to provide an alibi was proper because the existence of the relative and her testimony was known to the parties nearly a year before trial; therefore, the evidence was not newly-discovered. State v. Krempel, 471 So. 2d 841, 1985 La. App. LEXIS 8658 (June 12, 1985).

Under La. Code Crim. Proc. Ann. art. 709, the defendant had to show that the missing witness was material to his defense, that the witness would be available at the next date given, and that the defendant had shown due diligence in attempting to procure the attendance of the witness before the trial court had to grant the motion for a continuance. State v. Luwisch, 468 So. 2d 741, 1985 La. App. LEXIS 10167 (Apr. 15, 1985).

There was no abuse of discretion by a trial court in the denial of a continuance based on the unavailability of a purported material witness. State v. Burton, 464 So. 2d 421, 1985 La. App. LEXIS 8321 (Feb. 26, 1985), writ of certiorari denied by 468 So. 2d 570, 1985 La. LEXIS 8723 (La. 1985).

In defendants’ trial for cruelty to a juvenile, the trial court properly declined to grant defendants’ motion for a recess based on the absence of a witness, where defendants’ failure to request a subpoena until after the jury was selected reflected a lack of due diligence on their efforts to secure the attendance of the witness. State v. Dufrene, 461 So. 2d 1263, 1984 La. App. LEXIS 10414 (Dec. 28, 1984).

Appeals court affirmed driver’s conviction of negligent homicide of passenger in car accident; driver’s voluntary admissions before and after Miranda she was driver were properly not suppressed; and defendant’s later requests for a continuance and a new trial were not erroneously overruled since defendant did not show as required under La. Code Crim. Proc. Ann. arts. 709, 851, 854 when a surviving victim could be extradited and available to testify that defendant was not driving. State v. Jackson, 452 So. 2d 1250, 1984 La. App. LEXIS 8964 (June 6, 1984), review denied by 457 So. 2d 17, 1984 La. LEXIS 9805 (La. 1984).

Defendant was not entitled to a recess in order to procure a co-defendant to testify where defense counsel had erroneously assumed the co-defendant would still be incarcerated at the time of trial, had done nothing to ascertain the co-defendant’s whereabouts, relied on the client as to the fact that the co-defendant’s testimony would be favorable, and did not know if the co-defendant would agree to testify. State v. Warren, 437 So. 2d 836, 1983 La. LEXIS 11379 (Sept. 2, 1983).

Where a convicted defendant filed a motion for a continuance of a post-trial hearing on a motion for a new trial so that he might find and produce a witness, but failed to show that the witness would probably be available at the time to which the hearing was deferred, the trial court did not abuse its discretion by denying the motion. State v. Washington, 407 So. 2d 1138, 1981 La. LEXIS 10973 (Nov. 16, 1981).

Trial judge did not abuse his discretion in denying defendant’s motion for a continuance under La. Code Crim. Proc. Ann. art. 709 because the defendant did not allege or prove facts establishing that an absent witness would be available to testify at a later date. State v. Gordy, 380 So. 2d 1347, 1980 La. LEXIS 8235 (Jan. 28, 1980).

Trial court did not err under La. Code Crim. Proc. Ann. art. 709 by failing to grant defendant’s request for a continuance based upon the unavailability of witnesses because defendant failed to subpoena the particular witness, which demonstrated a lack of due diligence and defendant failed to prove the witness’s materiality. State v. Atkins, 360 So. 2d 1341, 1978 La. LEXIS 5360 (June 19, 1978), writ of certiorari denied by 441 U.S. 927, 99 S. Ct. 2041, 60 L. Ed. 2d 402, 1979 U.S. LEXIS 1693 (1979).

Where defendant’s oral request for a continuance did not meet the requirements set forth in rules of criminal procedure, appellate court would not consider the denial of the oral motion for a continuance. State v. Jones, 340 So. 2d 563, 1976 La. LEXIS 4505 (Dec. 13, 1976).

Defendant was not entitled to a continuance because he failed to prove that he was prejudiced by the failure of his witnesses to show up for trial. State v. Chavers, 294 So. 2d 489, 1974 La. LEXIS 3484 (Apr. 29, 1974), writ of certiorari denied by 419 U.S. 1111, 95 S. Ct. 786, 42 L. Ed. 2d 808, 1975 U.S. LEXIS 260 (1975).

Defendant was not entitled to a continuance to procure witnesses for his defense to a charge of forgery when his application did not show that he had been unable to secure the presence of the witnesses at trial despite his use of due diligence. State v. Thompson, 228 LA. 342, 82 So. 2d 33, 1955 La. LEXIS 1367 (June 30, 1955).

•• Defendant’s Rights

••• Right to Compulsory Process. — Defendant failed to show that: (1) the witness would have testified that the crucifix that defendant was supposedly wearing on the night of the shootings was in the witness’s jewelry store, (2) the witness would be available to testify in the future if a recess had been granted, (3) defense used due diligence in calling the witness, who was waiting in the hall, to testify, and (4) a subpoena had been issued for the witness to appear; thus, the trial court did not abuse its discretion in denying defendant’s motion to recess for the day to secure the witness’s presence. State v. Rodriguez, 839 So. 2d 106, 2003 La. App. LEXIS 33 (Jan. 14, 2003), writ denied by La. 2003-0482, 845 So. 2d 1061, 2003 La. LEXIS 1775 (La. May 30, 2003), writ of certiorari denied by 540 U.S. 972, 124 S. Ct. 444, 157 L. Ed. 2d 321, 2003 U.S. LEXIS 7807, 72 U.S.L.W. 3281 (2003).

Defendant’s motion for a continuance pursuant to La. Code Crim. Proc. Ann. art. 709 to obtain attendance of a missing witness was properly denied where the evidence showed that the witness would likely be unavailable at a later time, and defendant’s rights to compulsory process under U.S. Const. amend. VI; La. Const. art. I, § 16; and La. Code Crim. Proc. Ann. art. 731 were not violated thereby. State v. Clark, 437 So. 2d 879, 1983 La. App. LEXIS 9099 (Aug. 15, 1983), writ of certiorari denied by 442 So. 2d 460, 1983 La. LEXIS 12313 (La. 1983).

•• Examination of Witnesses

••• General Overview. — Convictions were affirmed when defendant failed to state the facts to which the officer was expected to testify and failed to show that he was prejudiced by the failure of the officer to testify. State v. Stevenson, 817 So. 2d 343, 2002 La. App. LEXIS 1168 (Apr. 30, 2002).

• Witnesses

•• General Overview. — Where defendant sought to have two out-of-state witnesses testify, but failed to inform the trial court of the anticipated testimony or its relevancy, the trial court did not err when it denied the oral motion for a continuance, pursuant to La. Code Crim. Proc. Ann. art. 709. State v. Gibson, 572 So. 2d 666, 1990 La. App. LEXIS 2944 (Dec. 12, 1990).

•• Unavailability. — Under La. Const. art. I, § 13, defendant’s counsel was not ineffective for failing to subpoena a witness where her testimony would not have helped reduce the charge, and the trial court did not err in refusing to grant a motion for a recess to locate the witness, under La. Code Crim. Proc. Ann. arts. 712 and 709. State v. Hampton, 750 So. 2d 867, 1999 La. LEXIS 1074 (Apr. 23, 1999), writ of certiorari denied by 528 U.S. 1007, 120 S. Ct. 504, 145 L. Ed. 2d 390, 1999 U.S. LEXIS 7582, 68 U.S.L.W. 3326 (1999).

Under La. Code Crim. Proc. Ann. art. 709, a motion for a continuance based upon the absence of a witness must state facts to which the absent witness was expected to testify; facts and circumstances showing a probability that the witness would be available at the time to which the trial was deferred; and facts showing due diligence in an effort to procure the witness; there was no trial court error in the refusal to grant defendant a continuance to secure the presence of a witness. State v. Ford, 525 So. 2d 646, 1988 La. App. LEXIS 1131 (May 11, 1988).

• Postconviction Proceedings

•• General Overview. — Defendant was not entitled to relief from his conviction for defense counsel’s failure to procure defense witnesses or seek a continuance to do so, under La. Code Crim. Proc. Ann. art. 709, and 712, because the same evidence that would have been offered by the witnesses was contained in a letter attached to defendant’s post trial motions and the witnesses’ testimony would have been cumulative. State v. Addison, 788 So. 2d 608, 2001 La. App. LEXIS 1140 (May 16, 2001), writ denied by La. 2001-1660, 814 So. 2d 549, 2002 La. LEXIS 1893 (La. Apr. 26, 2002), writ denied by 963 So. 2d 387, 2007 La. LEXIS 1887 (La. 2007).

• Appeals

•• Standards of Review

••• Abuse of Discretion

•••• General Overview. — Armed robbery conviction and sentence were affirmed when there was no abuse of discretion in denying defendant’s motion for a continuance when defense counsel thoroughly cross-examined the FBI fingerprint expert, and defendant failed to show that his trial counsel did not have adequate time in which to prepare his defense. State v. Hamilton, 834 So. 2d 567, 2002 La. App. LEXIS 3854 (Dec. 4, 2002), writ denied by La. 2003-1641, 874 So. 2d 163, 2004 La. LEXIS 1791 (La. May 21, 2004).

Motion for a continuance that was not timely filed and did not comport with the requirements of La. Code Crim. Proc. Ann. art. 709 was properly denied under the trial court’s sound discretion as contemplated by per La. Code Crim. Proc. Ann. art. 712. State v. Evans, 514 So. 2d 588, 1987 La. App. LEXIS 10252 (Oct. 7, 1987).

There was no abuse of discretion by a trial court in the denial of a continuance based on the unavailability of a purported material witness. State v. Burton, 464 So. 2d 421, 1985 La. App. LEXIS 8321 (Feb. 26, 1985), writ of certiorari denied by 468 So. 2d 570, 1985 La. LEXIS 8723 (La. 1985).

Where a convicted defendant filed a motion for a continuance of a post-trial hearing on a motion for a new trial so that he might find and produce a witness, but failed to show that the witness would probably be available at the time to which the hearing was deferred, the trial court did not abuse its discretion by denying the motion. State v. Washington, 407 So. 2d 1138, 1981 La. LEXIS 10973 (Nov. 16, 1981).

EVIDENCE

• Scientific Evidence

•• Autopsies. — In a murder case, the coroner’s testimony was not required to prove death or the cause thereof; therefore, the trial court did not abuse its discretion in not granting a continuance or a short recess during trial for the defense to obtain the coroner for the stand. State v. Holmes, 258 LA. 221, 245 So. 2d 707, 1971 La. LEXIS 4454 (Feb. 24, 1971).

Art. 710. Prevention of continuance by admission of adverse party.

When a motion for a continuance is based on the absence of a material witness, and the adverse party admits that if the witness were present he would testify as stated in the motion, the court may proceed to the trial of the case. If the court is of the opinion that despite the admission, the case cannot be tried with justice to the applicant, it may require the adverse party to admit also the truth of the testimony as a condition of refusing to grant the continuance.

COMMENTARY

Louisiana Official Revision Comments

1966. — This article is substantially the same as the Louisiana source, but adopts the A.L.I. rule that the court may as a condition to denying the continuance, require the adverse party to admit the truth of the testimony of the absent witness in addition to admitting that the witness would so testify. However, the court may in its discretion, deny the continuance upon a mere admission that the witness would so testify.

JUDICIAL DECISIONS

INDEX

CRIMINAL LAW & PROCEDURE

• Pretrial Motions & Procedures

•• Continuances
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• Pretrial Motions & Procedures

•• Continuances. — Where an expert was unavailable and his colleagues testified by using the expert’s notes, and the expert’s testimony was also stipulated, the expert’s testimony would have been cumulative, and the trial court did not err in denying the defendant’s motion for a continuance. State v. Corley, 653 So. 2d 722, 1995 La. App. LEXIS 712 (Mar. 29, 1995), writ of certiorari denied by La. 95-1040, 662 So. 2d 464, 1995 La. LEXIS 2822 (La. Nov. 13, 1995).

Defendant was not entitled to a continuance based upon the absence of a material witness where the state stipulated to what the witness would have testified to if she were called; the state was not required to stipulate to the truthfulness of her testimony. State v. Allen, 589 So. 2d 1180, 1991 La. App. LEXIS 2949 (Nov. 14, 1991), writ of certiorari denied in part, amended by 594 So. 2d 884, 1992 La. LEXIS 1120 (La. 1992).

Art. 711. Trial of motion.

A motion for continuance, unless consented to, shall be tried summarily and contradictorily with the adverse party.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Art. 323 of the 1928 Code of Criminal Procedure required that every motion be tried contradictorily and that upon trial “unless the evidence shows to the satisfaction of the court that mover is entitled to a continuance, the court shall order the trial to be proceeded with forthwith.” The requirement that there be contradictory proceedings on every motion is entirely unrealistic; therefore, this article requires a trial of the motion only if the adverse parties do not consent to a continuance. There can be no ex parte order for a continuance.

The purpose of the provision quoted above was presumably to place the burden of proof on the applicant. However, since the granting of a continuance is entirely discretionary with the court, the provision served no useful purpose and is omitted from this article.
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• Pretrial Motions & Procedures

•• Continuances. — Denial of a continuance to allow defendant to secure the testimony of an alibi witness in his trial for attempted aggravated rape was not an abuse of a trial court’s discretion; defendant did not object to the failure to issue a bench warrant for the missing witness although such warrants were issued for two other witnesses, and when those witnesses testified, they did not support defendant’s alibi. State v. Ballard, 337 So. 2d 481, 1976 La. LEXIS 4349 (Sept. 13, 1976).


Art. 712. Discretionary grounds.

A motion for continuance, if timely filed, may be granted, in the discretion of the court, in any case if there is good ground therefor.

COMMENTARY

Louisiana Official Revision Comments

1966. — Art. 320 of the 1928 Code of Criminal Procedure provided that any arbitrary or unreasonable abuse of discretion might be reviewed on appeal, and that if the right to a speedy trial was encroached upon by a continuance, the defendant could invoke the supervisory jurisdiction of the supreme court to enforce that right. Neither of those provisions is included in this article. The former is excluded because if a continuance is granted in a contradictory hearing with the defendant, a bill of exceptions may be reserved, thereby preserving the defendant’s right to be heard on appeal. The latter is merely a restatement of the constitutional right to a speedy trial and the constitutional supervisory jurisdiction of the supreme court. Cf. Art. 701.
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•• Continuances

•• Defendant’s Rights

••• Right to Counsel

•••• General Overview

•••• Constitutional Right
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••• Videotaped Testimony

•• Judicial Discretion

• Witnesses

•• Presentation

•• Unavailability

• Appeals

•• Standards of Review

••• Abuse of Discretion

•••• General Overview
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• Hearsay

•• Exceptions

••• Statements of Child Abuse

CIVIL PROCEDURE

• Pretrial Matters

•• Continuances. — Where defendant’s trial was severed from his co-defendant’s on the morning of trial, the trial court had discretion under la. Code Crim. Proc. Ann. art. 712 to deny defendant’s oral motion to continue where defendant failed to show that the ruling prejudiced his defense. State v. Cochran, 463 So. 2d 30, 1985 La. App. LEXIS 8157 (Jan. 14, 1985).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Property Crimes

••• Burglary & Criminal Trespass

•••• General Overview. — Attorney’s motion for a continuance at the start of a defendant’s trial for simple burglary was properly denied because the attorney’s lack of preparation time was caused by the defendant’s failure to make himself available to his attorney. State v. Ray, 547 So. 2d 1350, 1989 La. App. LEXIS 1433 (July 12, 1989), writ of certiorari denied by 553 So. 2d 470, 1989 La. LEXIS 2909 (La. 1989).

• Preliminary Proceedings

•• Preliminary Hearings

••• General Overview. — Defendant’s right to a preliminary hearing was not violated when the preliminary hearing was delayed because a grand jury was deliberating on the same matter. State v. Hudson, 253 LA. 992, 221 So. 2d 484, 1969 La. LEXIS 3064 (Mar. 31, 1969), writ of certiorari dismissed by 403 U.S. 949, 91 S. Ct. 2273, 29 L. Ed. 2d 855, 1971 U.S. LEXIS 1482 (1971), overruled by State v. Douglas, 278 So. 2d 485, 1973 La. LEXIS 5944 (La. 1973).

• Pretrial Motions & Procedures

•• Continuances. — Defendant’s claim that the trial court erred in refusing to grant his motion for continuance was without merit because defendant had not satisfied any of the requirements of La. Code Crim. Proc. Ann. art. 709. State v. Landry, 876 So. 2d 146, 2004 La. App. LEXIS 1523 (May 19, 2004), writ denied by La. 2004-1586, 887 So. 2d 474, 2004 La. LEXIS 3540 (La. Nov. 15, 2004).

In a distribution of cocaine case, the trial court did not abuse its discretion in denying the motion to continue, where the matter had already been continued twice on defendant’s motion between arraignment and the trial date and defendant was represented by counsel throughout the entire trial. State v. Bartley, 871 So. 2d 563, 2004 La. App. LEXIS 673 (Mar. 30, 2004), writ denied by La. 2004-1055, 883 So. 2d 1006, 2004 La. LEXIS 2748 (La. Oct. 1, 2004).

Trial court did not abuse its discretion in denying defendant’s motion to continue his trial for manslaughter and assault to allow newly retained counsel to prepare, when the trial had already been delayed 18 months, and there was no showing of specific prejudice. State v. Willis, 823 So. 2d 1072, 2002 La. App. LEXIS 2590 (Aug. 14, 2002), writ denied by La. 2003-0919, 870 So. 2d 262, 2004 La. LEXIS 1267 (La. Apr. 8, 2004).

Denial of defendant’s motion for a continuance was discretionary on the part of the trial judge under La. Code Crim. Proc. Ann. art. 712; defendant had had three months to obtain other counsel and to handle any other matters he felt appropriate and he failed to show specific prejudice. State v. Williams, 786 So. 2d 785, 2001 La. App. LEXIS 808 (Apr. 11, 2001), writ denied by La. 2001-1432, 812 So. 2d 666, 2002 La. LEXIS 1277 (La. Apr. 12, 2002), writ denied by La. 2003-2517, 883 So. 2d 999, 2004 La. LEXIS 2719 (La. Oct. 1, 2004).

La. Code Crim. Proc. Ann. art. 712 commits a motion for continuance to the sound discretion of the trial judge, and his ruling will not be disturbed on appeal absent a showing of abuse and specific prejudice. State v. Burns, 750 So. 2d 505, 2000 La. App. LEXIS 96 (Feb. 1, 2000).

Trial court did not abuse its discretion, pursuant to La. Code Crim. Proc. Ann. art. 712, in denying defendant’s motion for a continuance to allow his private attorney to prepare for trial because defendant’s testimony indicated that an earlier written motion could have been filed prior to the first day of trial, the State and defendant’s appointed attorney were prepared to go forward, and defendant failed to show that any specific prejudice occurred. State v. Burns, 750 So. 2d 505, 2000 La. App. LEXIS 96 (Feb. 1, 2000).

Defendant’s motions seeking a continuance, under La. Code Crim. Proc. Ann. art. 709, for the purpose of refreshing his memory through hypnosis were properly denied because he failed to prove that prejudice resulted and he testified during a bench trial on the State’s charge of second degree murder; granting or denying a continuance was within the discretion of the court pursuant to La. Code Crim. Proc. Ann. art. 712. State v. Anderson, 714 So. 2d 766, 1998 La. App. LEXIS 1085 (Apr. 29, 1998), writ denied by La. 98-1374, 726 So. 2d 25, 1998 La. LEXIS 3001 (La. Oct. 9, 1998).

Pursuant to La. Code Crim. Proc. Ann. art. 712, the decision whether to grant or refuse a motion for a continuance rests within the sound discretion of the trial judge and a reviewing court will not disturb such a determination absent a clear abuse of discretion; each determination is case-specific. State v. Bullard, 700 So. 2d 1051, 1997 La. App. LEXIS 2311 (Sept. 24, 1997).

Defendant’s counsel was appointed two months before trial and admitted to being adequately prepared for trial; hence, the trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 712 in denying defendant’s motion to continue his trial on charges of armed robbery, which motion was made on the morning of the trial date, in order to allow additional time to prepare an alibi defense, even though defense counsel first met with defendant two days before trial. State v. Wilson, 683 So. 2d 775, 1996 La. App. LEXIS 2246 (Oct. 1, 1996), remanded by La. App. 99-105, 742 So. 2d 957, 1999 La. App. LEXIS 2208 (La.App. 5 Cir. July 27, 1999).

Where the State received a ballistics report two weeks prior to defendant’s trial for second-degree murder, and the State provided defendant a copy of the report two days after its receipt, the trial court properly denied defendant’s motion for a continuance under La. Code Crim. Proc. Ann. art. 712 on the grounds that defendant made no contention that a discovery violation occurred, that the results did not come as a surprise because defendant admitted to having been the only occupant of the vehicle to have shot at the other car, and that sanctions were not pertinent. State v. Gipson, 677 So. 2d 544, 1996 La. App. LEXIS 1318 (June 26, 1996), writ denied by La. 96-2303, 687 So. 2d 402, 1997 La. LEXIS 317 (La. Jan. 31, 1997).

Where defendant failed to show any prejudice resulting from the trial court’s denial of his oral motion for a continuance of his trial and failed to show that the time allowed defense counsel to prepare was so minimal that the fairness of the proceedings was questionable, the trial court did not err; La. Code Crim. Proc. Ann. art. 712 commits a motion for continuance to the sound discretion of the trial judge. State v. Malinda, 663 So. 2d 882, 1995 La. App. LEXIS 3096 (Oct. 31, 1995).

Absent prejudice, trial court’s denial of defendant’s motion to continue after receipt of a supplemental police report three days before trial was affirmed on appeal. State v. Greco, 575 So. 2d 407, 1991 La. App. LEXIS 183 (Jan. 31, 1991), writ denied by 605 So. 2d 1360, 1992 La. LEXIS 3196 (La. 1992), remanded by La. App. 2003-0709, 862 So. 2d 1152, 2003 La. App. LEXIS 3625 (La.App. 4 Cir. Dec. 17, 2003).

Where defendant could have sought assistance from the State to obtain the reports from the physicians at an earlier date, his motion for continuance under La. Code Crim. Proc. Ann. art. 712 was properly denied. State v. Cunningham, 525 So. 2d 44, 1988 La. App. LEXIS 216 (Feb. 3, 1988).

Motion for a continuance that was not timely filed and did not comport with the requirements of La. Code Crim. Proc. Ann. art. 709 was properly denied under the trial court’s sound discretion as contemplated by per La. Code Crim. Proc. Ann. art. 712. State v. Evans, 514 So. 2d 588, 1987 La. App. LEXIS 10252 (Oct. 7, 1987).

Defendant’s conviction for possession of methamphetamine was affirmed where defendant’s own actions limited the time for preparation of his defense and, therefore, the trial court did not abuse its discretion in denying his motion for a continuance; defendant’s written motion alleged no peremptory grounds for a continuance and, accordingly, pursuant to La. Code Crim. Proc. Ann. art 712, the granting of the motion was within the discretion of the trial court. State v. Battista, 517 So. 2d 1096, 1987 La. App. LEXIS 11213 (Oct. 7, 1987).

A conviction and a sentence for purse snatching were affirmed where the trial judge did not abuse his discretion in denying defendant’s motion for continuance under La. Code Crim. Proc. Ann. art. 712 and where defendant suffered no prejudice. State v. Morton, 483 So. 2d 174, 1986 La. App. LEXIS 5988 (Jan. 22, 1986).

Where defendant’s counsel, appointed months prior to trial, asked for a continuance on the eve of trial based on a claim that defendant just requested her representation, the trial court was correct in not finding good grounds for a continuance. State v. Andrews, 480 So. 2d 971, 1985 La. App. LEXIS 10394 (Dec. 11, 1985).

Trial court did not abuse its discretion pursuant to La. Code Crim. Proc. Ann. art. 712 by refusing defendant’s counsel’s motion for another continuance; counsel should have known under La. Code Crim. Proc. Ann. art. 17 that the trial court had a duty to require that its proceedings be conducted in an expeditious manner, counsel had already been granted other continuances, and defendant failed to show any specific prejudice based on the trial court’s denial of the motion. State v. Wisenor, 452 So. 2d 281, 1984 La. App. LEXIS 8955 (June 6, 1984).

Trial judge did not abuse his discretion under La. Code Crim. Proc. Ann. art. 712 by denying defendant’s request for a continuance because defendant failed to clearly state how he was prejudiced by the severance, as the codefendant did not testify against defendant and defendant’s attorney had prepared a defense for both defendants. State v. Knighton, 436 So. 2d 1141, 1983 La. LEXIS 10722 (May 23, 1983), writ of certiorari denied by 465 U.S. 1051, 104 S. Ct. 1330, 79 L. Ed. 2d 725, 1984 U.S. LEXIS 190, 52 U.S.L.W. 3612 (1984).

Defendant’s unexplained decision made virtually on the eve of trial to replace her appointed counsel with retained counsel was justifiably regarded as having been made merely for the purpose of delay and not as a good ground for a continuance. State v. Brooks, 431 So. 2d 865, 1983 La. App. LEXIS 8441 (May 3, 1983).

Where defendant was convicted of the attempted second-degree murder of his brother-in-law, the trial court did not err by denying defendant’s motion for a continuance, since defendant failed to show that the prospective jurors were in fact prejudiced where the day before there had been an attempted assassination of the president. State v. Huizar, 414 So. 2d 741, 1982 La. LEXIS 11002 (May 17, 1982).

In view of the public defender’s lack of knowledge concerning the office of the public defender’s representation of defendant and was unaware of the trial date, defendant’s right to a fair trial was substantially affected by being forced to go to trial with counsel who had no time to prepare a defense. State v. Simpson, 403 So. 2d 1214, 1981 La. LEXIS 10009 (Sept. 8, 1981).

Timely filed motion for continuance should be granted, in the discretion of the court, in any case if there is good ground therefore; a defense attorney’s illness and new evidence provided to the defense days before trial were grounds to grant a continuance and to not grant a continuance under the circumstances was an abuse of the trial judge’s discretion. State v. Benson, 368 So. 2d 716, 1979 La. LEXIS 6103 (Mar. 5, 1979).

Defendant did not satisfy the showing of good cause mandated by La. Code Crim. Proc. Ann. art. 712 for the grant of a continuance of defendant’s arson trial; defendant’s argument that the failure of the State to comply with discovery requests made it impossible for defendant to prepare for trial was without merit because the information that was sought to be discovered was revealed to defendant at a preliminary hearing. State v. Adams, 347 So. 2d 195, 1977 La. LEXIS 4914 (June 20, 1977).

Trial judge did not abuse his discretion by the refusal to grant a continuance where defense had wrongly assumed that the trial would be postponed based on the fact that a motion to suppress was scheduled for the day after the trial was scheduled to commence. State v. Johnson, 343 So. 2d 155, 1977 La. LEXIS 6243 (Feb. 28, 1977).

Granting a motion for a continuance, except in certain cases, is a matter addressed to the discretion of the court if there is good ground therefor. State v. Weathers, 304 So. 2d 662, 1974 La. LEXIS 4400 (Dec. 2, 1974), overruled by State v. Lee, 331 So. 2d 455, 1975 La. LEXIS 5247 (La. 1975).

Pursuant to La. Code Crim. Proc. Ann. art. 712, defendant’s motion for a continuance was properly denied because there was no showing of incompetence and he had not retained private counsel. State v. Veal, 296 So. 2d 262, 1974 La. LEXIS 3572 (June 10, 1974).

In defendant’s trial for manslaughter, the trial court did not abuse its discretion in refusing to grant a continuance under La. Code Crim. Proc. Ann. art. 712 because defense counsel received the bill of particulars 10 days before trial. State v. Brumfield, 263 LA. 147, 267 So. 2d 553, 1972 La. LEXIS 5397 (Oct. 4, 1972).

Defendant made no showing at the contradictory trial on the motion or on appeal that he was prejudiced by the delay in his trial resulting from the trial court’s grant of the State’s motion to continue the trial; hence, the trial court had not abused its discretion under La. Code Crim. Proc. Ann. art. 712 and defendant’s murder conviction and the sentence imposed therefor were affirmed. State v. Shilow, 260 LA. 23, 255 So. 2d 60, 1971 La. LEXIS 3871 (Nov. 23, 1971).

Defendant’s right to a preliminary hearing was not violated when the preliminary hearing was delayed because a grand jury was deliberating on the same matter. State v. Hudson, 253 LA. 992, 221 So. 2d 484, 1969 La. LEXIS 3064 (Mar. 31, 1969), writ of certiorari dismissed by 403 U.S. 949, 91 S. Ct. 2273, 29 L. Ed. 2d 855, 1971 U.S. LEXIS 1482 (1971), overruled by State v. Douglas, 278 So. 2d 485, 1973 La. LEXIS 5944 (La. 1973).

Denial of defendant’s request for a continuance on the morning of trial, to give him more time to prepare, was not an abuse of discretion under former La. Code Crim. Proc. Ann. art. 320 (now La. Code Crim. Proc. Ann. art. 712) where defendant had several months to prepare and had a prior request for a continuance granted. State v. Prejean, 216 LA. 1072, 45 So. 2d 627, 1950 La. LEXIS 941 (Feb. 13, 1950).

• Counsel

•• Effective Assistance

••• Trials. — Under La. Const. art. I, § 13, defendant’s counsel was not ineffective for failing to subpoena a witness where her testimony would not have helped reduce the charge, and the trial court did not err in refusing to grant a motion for a recess to locate the witness, under La. Code Crim. Proc. Ann. arts. 712 and 709. State v. Hampton, 750 So. 2d 867, 1999 La. LEXIS 1074 (Apr. 23, 1999), writ of certiorari denied by 528 U.S. 1007, 120 S. Ct. 504, 145 L. Ed. 2d 390, 1999 U.S. LEXIS 7582, 68 U.S.L.W. 3326 (1999).

• Trials

•• Continuances. — Trial court did not err in failing to grant a motion for recess where defendant failed to comply with the requirements of La. Code Crim. Proc. Ann. art. 709 by failing to provide facts to which the absent witness was expected to testify, and failing to state facts and circumstances showing the probability that the witness would be available at the time to which the trial was deferred; in fact, defendant had not even located the witness to determine whether he was the correct person at the time the continuance was requested, and defense counsel knew approximately seven months prior to trial that defendant alleged that the witness committed the crime and that he was in the Bear County Jail in San Antonio, Texas. State v. Smith, 864 So. 2d 811, 2003 La. App. LEXIS 3656 (Dec. 30, 2003), writ denied by La. 2004-0380, 876 So. 2d 830, 2004 La. LEXIS 2210 (La. June 25, 2004), writ denied by La. 2004-0419, 876 So. 2d 830, 2004 La. LEXIS 2213 (La. June 25, 2004).

As a general matter, the decision to grant or deny a motion for continuance rests within the sound discretion of the trial judge, and a reviewing court will not disturb a trial court’s determination absent a clear abuse of discretion; in general, a reviewing court will decline to reverse a conviction based on the denial of a motion for continuance absent a showing of specific prejudice. State v. Marshall, 843 So. 2d 469, 2003 La. App. LEXIS 726 (Mar. 19, 2003), writ of certiorari denied by La. 2003-1087, 855 So. 2d 760, 2003 La. LEXIS 3038 (La. Oct. 17, 2003), writ of certiorari denied by La. 2003-1101, 855 So. 2d 760, 2003 La. LEXIS 3039 (La. Oct. 17, 2003), writ denied by La. 2003-1280, 872 So. 2d 506, 2004 La. LEXIS 1703 (La. May 14, 2004).

Trial court did not abuse its discretion in denying defendants’ continuance motions; though defense counsel claimed to be fatigued, they had announced they were ready for trial, and they had received the police report 10 days before trial, not the day before as had been claimed. State v. Dangerfield, 816 So. 2d 885, 2002 La. App. LEXIS 1421 (Apr. 3, 2002), writ denied by La. 2002-1269, 829 So. 2d 1038, 2002 La. LEXIS 3511 (La. Nov. 22, 2002).

Under La. Const. art. I, § 13, defendant’s counsel was not ineffective for failing to subpoena a witness where her testimony would not have helped reduce the charge, and the trial court did not err in refusing to grant a motion for a recess to locate the witness, under La. Code Crim. Proc. Ann. arts. 712 and 709. State v. Hampton, 750 So. 2d 867, 1999 La. LEXIS 1074 (Apr. 23, 1999), writ of certiorari denied by 528 U.S. 1007, 120 S. Ct. 504, 145 L. Ed. 2d 390, 1999 U.S. LEXIS 7582, 68 U.S.L.W. 3326 (1999).

Trial court’s denial of a defendant’s motion for a continuance of a murder trial under La. Code Crim. Proc. Ann. art. 712 based on laboratory and autopsy reports obtained and disclosed by the State on the date of trial was not an abuse of discretion when the material was not exculpatory and no prejudice was shown. State v. Henderson, 684 So. 2d 1054, 1996 La. App. LEXIS 2989 (Dec. 11, 1996).

Defendant’s counsel was appointed two months before trial and admitted to being adequately prepared for trial; hence, the trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 712 in denying defendant’s motion to continue his trial on charges of armed robbery, which motion was made on the morning of the trial date, in order to allow additional time to prepare an alibi defense, even though defense counsel first met with defendant two days before trial. State v. Wilson, 683 So. 2d 775, 1996 La. App. LEXIS 2246 (Oct. 1, 1996), remanded by La. App. 99-105, 742 So. 2d 957, 1999 La. App. LEXIS 2208 (La.App. 5 Cir. July 27, 1999).

A defendant was not entitled to a continuance of his trial on charges of forcible rape and aggravated crime against nature in order for him to obtain an expert witness when his counsel could have discovered the need for an expert earlier and the expert might not testify in the manner that the defendant speculated would discredit the victim. State v. Voiselle, 608 So. 2d 688, 1992 La. App. LEXIS 3551 (Nov. 13, 1992), writ denied by La. 93-0195, 646 So. 2d 395, 1994 La. LEXIS 2828 (La. Nov. 29, 1994).

It was not an abuse of discretion under La. Code Crim. Proc. Ann. art. 712 to deny defendant’s request for a continuance that was not timely filed and did not set forth the substance and materiality of the non available witness’s testimony. State v. Clayton, 570 So. 2d 519, 1990 La. App. LEXIS 2619 (Nov. 14, 1990).

Trial court did not err when it declined to grant the defense a continuance; defense counsel was aware of the trial date two months in advance and claimed that he was surprised that the trial proceeded as scheduled. State v. Ashley, 569 So. 2d 276, 1990 La. App. LEXIS 2424 (Oct. 31, 1990), writ of certiorari denied by 575 So. 2d 387, 1991 La. LEXIS 472 (La. 1991).

Trial court did not abuse its discretion in denying defense counsel’s oral motion for a continuance of the sentencing hearing, even though counsel had been informed only 24 hours before that sentencing would occur the following day, because 15 days had passed between the end of trial and the sentencing and counsel had adequate time to prepare. State v. Hill, 552 So. 2d 556, 1989 La. App. LEXIS 2060 (Nov. 1, 1989), writ of certiorari denied by 559 So. 2d 136, 1990 La. LEXIS 520 (La. 1990).

Attorney’s motion for a continuance at the start of a defendant’s trial for simple burglary was properly denied because the attorney’s lack of preparation time was caused by the defendant’s failure to make himself available to his attorney. State v. Ray, 547 So. 2d 1350, 1989 La. App. LEXIS 1433 (July 12, 1989), writ of certiorari denied by 553 So. 2d 470, 1989 La. LEXIS 2909 (La. 1989).

Trial court’s denial of defendant’s request for a continuance was not grounds for reversal under La. Code Crim. Proc. Ann. art. 712, because defendant did not demonstrate how he was prejudiced by the denial of his motion for a continuance, and because he failed to adhere to the requirements of La. Code Crim. Proc. Ann. art. 712. State v. Bradley, 490 So. 2d 474, 1986 La. App. LEXIS 7139 (June 5, 1986), writ of certiorari denied by 494 So. 2d 325, 1986 La. LEXIS 7320 (La. 1986).

Defendant was not entitled to a continuance of his attempted second degree murder and attempted armed robbery trial until the completion of his murder trial in another parish because he did not show the jurors were prejudiced or that they would not be impartial, as they stated they had formed no opinion about him and could decide his guilt or innocence based on the evidence at trial. State v. Balfa, 485 So. 2d 264, 1986 La. App. LEXIS 6301 (Mar. 5, 1986), writ of certiorari denied by 490 So. 2d 277, 1986 La. LEXIS 6750 (La. 1986).

Trial judge abused his discretion in denying defendant’s motion for continuance and deprived defendant’s newly appointed counsel an opportunity to prepare for the sentencing hearing, deprived defendant of the opportunity to examine the pre-sentence report prior to sentencing so that any false unfavorable information contained in it could have been rebutted at the sentencing hearing, and therefore deprived defendant of his constitutional right of effective assistance of counsel. State v. Ball, 482 So. 2d 840, 1986 La. App. LEXIS 5989 (Jan. 22, 1986).

District court’s refusal to grant a continuance to the accused, convicted of robbery, was justified because, despite the district court’s efforts to dissuade the accused from defending himself, the accused chose to disregard good advice and represent himself with only five days to prepare for trial. State v. O’Meara, 479 So. 2d 1059, 1985 La. App. LEXIS 10399 (Dec. 11, 1985).

Pursuant to La. Code Crim. Proc. Ann. art. 712, the trial court did not err in denying defendant’s request for another continuance because the case had already been continued 10 times, mostly at defendant’s request, and defendant failed to ask for the material witness’s attachment under La. Rev. Stat. Ann. §15:257. State v. Washington, 463 So. 2d 11, 1984 La. App. LEXIS 10231 (Dec. 20, 1984).

Jurisprudence interpreting La. Code Crim. Proc. Ann. arts. 707 and 712 holds that the granting or refusal of a motion for continuance rests within the sound discretion of the trial judge, and his ruling will not be disturbed on appeal absent a clear abuse of discretion. State v. Sensley, 460 So. 2d 692, 1984 La. App. LEXIS 10344 (Nov. 20, 1984), writ of certiorari denied by 464 So. 2d 1374, 1985 La. LEXIS 8142 (La. 1985).

Defendant’s motion for a continuance, which the trial court denied, urged that a continuance was necessary to obtain defendant’s military records and defendant’s accomplice’s employment records; but there was no showing on appeal that not having those documents at trial prejudiced defendant, and so there was no abuse of discretion on the part of the trial court. State v. Glass, 455 So. 2d 659, 1984 La. LEXIS 8993 (May 14, 1984), writ of certiorari denied by 471 U.S. 1080, 105 S. Ct. 2159, 85 L. Ed. 2d 514, 1985 U.S. LEXIS 1731 (1985).

Defendant’s motion for continuance based on newly discovered evidence, including ballistics testing and gun powder residue testing which were supplied to defense counsel on the eve of a second-degree murder trial, was properly denied because the evidence did not negate his theory of self-defense but rather tended to corroborate facts which were never in dispute. State v. Guidry, 432 So. 2d 1118, 1983 La. App. LEXIS 8642 (May 25, 1983), writ of certiorari denied by 438 So. 2d 574, 1983 La. LEXIS 11579 (La. 1983).

Defendant failed to carry his burden of showing that the trial court abused its discretion in denying his counsel’s motion for a continuance in order to prepare an insanity defense where the attorney had represented defendant for over a year and had made several court appearances in connection with the defense. State v. Dupre, 408 So. 2d 1229, 1982 La. LEXIS 9874 (Jan. 25, 1982).

Timely filed motion for continuance should be granted, in the discretion of the court, in any case if there is good ground therefore; a defense attorney’s illness and new evidence provided to the defense days before trial were grounds to grant a continuance and to not grant a continuance under the circumstances was an abuse of the trial judge’s discretion. State v. Benson, 368 So. 2d 716, 1979 La. LEXIS 6103 (Mar. 5, 1979).

Where a defendant moved for a continuance on the day of trial based on his claim that he had retained private counsel, despite the provisions of La. Code Crim. Proc. Ann. art. 515, which implemented the defendant’s constitutional right to the assistance of counsel, the Supreme Court of Louisiana, after considering the applicable jurisprudential factors, held that the trial court did not abuse its discretion in denying the motion. State v. Lee, 364 So. 2d 1024, 1978 La. LEXIS 5464 (Nov. 13, 1978).

Defendant’s request for a continuance on the day of trial was properly denied where several continuances had already been granted because of his retained counsel’s illness and defendant was adequately represented by court-appointed counsel. State v. Mackie, 352 So. 2d 1297, 1977 La. LEXIS 6790 (Dec. 19, 1977).

Pursuant to La. Code Crim. Proc. Ann. art. 712, defense counsel’s motion for a continuance was properly denied because defendant had twice been granted a continuance and his right to counsel of his own choosing was a right to be exercised at a reasonable time, in a reasonable manner, and at an appropriate stage. State v. Dickerson, 353 So. 2d 262, 1977 La. LEXIS 6792 (Dec. 19, 1977), overruled by State v. Cox, 369 So. 2d 118, 1979 La. LEXIS 7265 (La. 1979).

Where defendant’s oral request for a continuance did not meet the requirements set forth in rules of criminal procedure, appellate court would not consider the denial of the oral motion for a continuance. State v. Jones, 340 So. 2d 563, 1976 La. LEXIS 4505 (Dec. 13, 1976).

No abuse of discretion was demonstrated in the denial of a motion for a continuance filed by defendant, where defendant and defense counsel had almost two years between trial and the hearing at which the motion was made to correspond and otherwise communicate and to investigate any information which might have come to defendant’s attention. State v. Nix, 327 So. 2d 301, 1975 La. LEXIS 5233 (Dec. 8, 1975).

Defendants’ aggravated rape convictions were upheld because their motion for continuance, which was based on defense counsel being tired, was properly denied; the trial judge was not arbitrary in denying the motion. State v. Jones, 263 LA. 1012, 270 So. 2d 489, 1972 La. LEXIS 4995 (June 29, 1972).

Trial judge did not abuse his discretion nor prejudice the rights of the defendant by refusing to grant a continuance where, although tired, able counsel efficiently represented the defendant throughout the entire trial. State v. Richardson, 258 LA. 62, 245 So. 2d 357, 1971 La. LEXIS 4433 (Feb. 24, 1971).

It was not an error when a trial judge denied a defense counsel’s request for a continuance, based on the absence of his two co-counsel, because the lead counsel was experienced and well-prepared. State v. Dennis, 250 LA. 125, 194 So. 2d 720, 1967 La. LEXIS 2758 (Jan. 16, 1967).

•• Defendant’s Rights

••• Right to Counsel

•••• General Overview. — Trial judge’s denial of defendant’s motion for a continuance, in order for defendant to confer with a newly appointed defense counsel and to have the counsel prepare a defense, was unreasonable and an abuse of the judge’s discretion under La. Code Crim. Proc. Ann. art. 712. State v. Winston, 327 So. 2d 380, 1976 La. LEXIS 3773 (Feb. 23, 1976).

•••• Constitutional Right. — Where a defendant moved for a continuance on the day of trial based on his claim that he had retained private counsel, despite the provisions of La. Code Crim. Proc. Ann. art. 515, which implemented the defendant’s constitutional right to the assistance of counsel, the Supreme Court of Louisiana, after considering the applicable jurisprudential factors, held that the trial court did not abuse its discretion in denying the motion. State v. Lee, 364 So. 2d 1024, 1978 La. LEXIS 5464 (Nov. 13, 1978).

•• Examination of Witnesses

••• Videotaped Testimony. — It was an abuse of discretion to deny defendant’s motion for a continuance pursuant to La. Code Crim. Proc. Ann. art. 712, because where there was no objective, physical evidence of the crimes defendant allegedly committed nor were there any witnesses, other than the children who were victims, to the alleged lewd acts, the credibility of the children was determinative, and the videotape of their interviews may have contained exculpatory evidence which was material to the defendant’s defense; defendant’s constitutional right to a fair trial was seriously prejudiced by late disclosure that the videotape had been lost by prosecutors and by the minimal time defendant’s counsel was afforded to examine the audiotape of the interviews. State v. Ste. Marie, 741 So. 2d 823, 1999 La. App. LEXIS 1774 (June 2, 1999), reversed by, remanded by La. 99-2480, 770 So. 2d 315, 2000 La. LEXIS 2416 (La. Sept. 15, 2000).

•• Judicial Discretion. — Defendant’s motions seeking a continuance, under La. Code Crim. Proc. Ann. art. 709, for the purpose of refreshing his memory through hypnosis were properly denied because he failed to prove that prejudice resulted and he testified during a bench trial on the State’s charge of second degree murder; granting or denying a continuance was within the discretion of the court pursuant to La. Code Crim. Proc. Ann. art. 712. State v. Anderson, 714 So. 2d 766, 1998 La. App. LEXIS 1085 (Apr. 29, 1998), writ denied by La. 98-1374, 726 So. 2d 25, 1998 La. LEXIS 3001 (La. Oct. 9, 1998).

Defendant’s request for a continuance on the day of trial was properly denied where several continuances had already been granted because of his retained counsel’s illness and defendant was adequately represented by court-appointed counsel. State v. Mackie, 352 So. 2d 1297, 1977 La. LEXIS 6790 (Dec. 19, 1977).

• Witnesses

•• Presentation. — Pursuant to La. Code Crim. Proc. Ann. art. 712, the trial court did not err in denying defendant’s request for another continuance because the case had already been continued 10 times, mostly at defendant’s request, and defendant failed to ask for the material witness’s attachment under La. Rev. Stat. Ann. §15:257. State v. Washington, 463 So. 2d 11, 1984 La. App. LEXIS 10231 (Dec. 20, 1984).

•• Unavailability. — Under La. Const. art. I, § 13, defendant’s counsel was not ineffective for failing to subpoena a witness where her testimony would not have helped reduce the charge, and the trial court did not err in refusing to grant a motion for a recess to locate the witness, under La. Code Crim. Proc. Ann. arts. 712 and 709. State v. Hampton, 750 So. 2d 867, 1999 La. LEXIS 1074 (Apr. 23, 1999), writ of certiorari denied by 528 U.S. 1007, 120 S. Ct. 504, 145 L. Ed. 2d 390, 1999 U.S. LEXIS 7582, 68 U.S.L.W. 3326 (1999).

• Appeals

•• Standards of Review

••• Abuse of Discretion

•••• General Overview. — Denial of defendant’s motion for a continuance was discretionary on the part of the trial judge under La. Code Crim. Proc. Ann. art. 712; defendant had had three months to obtain other counsel and to handle any other matters he felt appropriate and he failed to show specific prejudice. State v. Williams, 786 So. 2d 785, 2001 La. App. LEXIS 808 (Apr. 11, 2001), writ denied by La. 2001-1432, 812 So. 2d 666, 2002 La. LEXIS 1277 (La. Apr. 12, 2002), writ denied by La. 2003-2517, 883 So. 2d 999, 2004 La. LEXIS 2719 (La. Oct. 1, 2004).

La. Code Crim. Proc. Ann. art. 712 commits a motion for continuance to the sound discretion of the trial judge, and his ruling will not be disturbed on appeal absent a showing of abuse and specific prejudice. State v. Burns, 750 So. 2d 505, 2000 La. App. LEXIS 96 (Feb. 1, 2000).

Trial court did not abuse its discretion, pursuant to La. Code Crim. Proc. Ann. art. 712, in denying defendant’s motion for a continuance to allow his private attorney to prepare for trial because defendant’s testimony indicated that an earlier written motion could have been filed prior to the first day of trial, the State and defendant’s appointed attorney were prepared to go forward, and defendant failed to show that any specific prejudice occurred. State v. Burns, 750 So. 2d 505, 2000 La. App. LEXIS 96 (Feb. 1, 2000).

Defendant’s counsel was appointed two months before trial and admitted to being adequately prepared for trial; hence, the trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 712 in denying defendant’s motion to continue his trial on charges of armed robbery, which motion was made on the morning of the trial date, in order to allow additional time to prepare an alibi defense, even though defense counsel first met with defendant two days before trial. State v. Wilson, 683 So. 2d 775, 1996 La. App. LEXIS 2246 (Oct. 1, 1996), remanded by La. App. 99-105, 742 So. 2d 957, 1999 La. App. LEXIS 2208 (La.App. 5 Cir. July 27, 1999).

Trial court did not abuse its discretion in denying defense counsel’s oral motion for a continuance of the sentencing hearing, even though counsel had been informed only 24 hours before that sentencing would occur the following day, because 15 days had passed between the end of trial and the sentencing and counsel had adequate time to prepare. State v. Hill, 552 So. 2d 556, 1989 La. App. LEXIS 2060 (Nov. 1, 1989), writ of certiorari denied by 559 So. 2d 136, 1990 La. LEXIS 520 (La. 1990).

Motion for a continuance that was not timely filed and did not comport with the requirements of La. Code Crim. Proc. Ann. art. 709 was properly denied under the trial court’s sound discretion as contemplated by per La. Code Crim. Proc. Ann. art. 712. State v. Evans, 514 So. 2d 588, 1987 La. App. LEXIS 10252 (Oct. 7, 1987).

Trial judge abused his discretion in denying defendant’s motion for continuance and deprived defendant’s newly appointed counsel an opportunity to prepare for the sentencing hearing, deprived defendant of the opportunity to examine the pre-sentence report prior to sentencing so that any false unfavorable information contained in it could have been rebutted at the sentencing hearing, and therefore deprived defendant of his constitutional right of effective assistance of counsel. State v. Ball, 482 So. 2d 840, 1986 La. App. LEXIS 5989 (Jan. 22, 1986).

Trial judge did not abuse his discretion under La. Code Crim. Proc. Ann. art. 712 by denying defendant’s request for a continuance because defendant failed to clearly state how he was prejudiced by the severance, as the codefendant did not testify against defendant and defendant’s attorney had prepared a defense for both defendants. State v. Knighton, 436 So. 2d 1141, 1983 La. LEXIS 10722 (May 23, 1983), writ of certiorari denied by 465 U.S. 1051, 104 S. Ct. 1330, 79 L. Ed. 2d 725, 1984 U.S. LEXIS 190, 52 U.S.L.W. 3612 (1984).

Where defense counsel sought to withdraw on the day of trial, substitution of counsel rested within the discretion of the trial court under La. Code Crim. Proc. Ann. art. 712, and there was no abuse of discretion where the trial court believed that defendant was using substitution of counsel as a tactic to obstruct and delay the proceedings. State v. Johnson, 389 So. 2d 1302, 1980 La. LEXIS 9612 (Oct. 6, 1980).

Where a defendant moved for a continuance on the day of trial based on his claim that he had retained private counsel, despite the provisions of La. Code Crim. Proc. Ann. art. 515, which implemented the defendant’s constitutional right to the assistance of counsel, the Supreme Court of Louisiana, after considering the applicable jurisprudential factors, held that the trial court did not abuse its discretion in denying the motion. State v. Lee, 364 So. 2d 1024, 1978 La. LEXIS 5464 (Nov. 13, 1978).

EVIDENCE

• Hearsay

•• Exceptions

••• Statements of Child Abuse. — It was an abuse of discretion to deny defendant’s motion for a continuance pursuant to La. Code Crim. Proc. Ann. art. 712, because where there was no objective, physical evidence of the crimes defendant allegedly committed nor were there any witnesses, other than the children who were victims, to the alleged lewd acts, the credibility of the children was determinative, and the videotape of their interviews may have contained exculpatory evidence which was material to the defendant’s defense; defendant’s constitutional right to a fair trial was seriously prejudiced by late disclosure that the videotape had been lost by prosecutors and by the minimal time defendant’s counsel was afforded to examine the audiotape of the interviews. State v. Ste. Marie, 741 So. 2d 823, 1999 La. App. LEXIS 1774 (June 2, 1999), reversed by, remanded by La. 99-2480, 770 So. 2d 315, 2000 La. LEXIS 2416 (La. Sept. 15, 2000).

Art. 713. Peremptory grounds.

A motion for a continuance based upon peremptory grounds as provided by law shall be granted. (Amended by Acts 1982, No. 734, § 1, eff. Jan. 1, 1983.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article negates the idea that when both parties agree to a continuance the court may nevertheless refuse it.

(b) See R.S. 13:4163 for the grounds for a continuance when a member of the legislature is leading counsel in a case.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Human Rights Aspects of the Prisoner Transfer in a Comparative Perspective. 53 La. L. Rev. 1043 (March, 1993).

Art. 714. Continuance to defendants jointly indicted.

When defendants are jointly indicted and a continuance is granted to one of them, the court may grant a continuance to any of the others, on his motion. However, a continuance granted to one defendant shall not deprive other jointly indicted defendants of a prompt trial unless the state can show good ground for continuance as to them. (Amended by Acts 1968, No. 143, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — This article follows the basic rule of the source provision, but contains a new requirement that when a continuance is granted to one of jointly indicted defendants the court shall grant a continuance to the other defendant, or defendants, on his or their motion.

In the 1928 Code, Art. 318, relative to the right to a speedy trial, was placed among the articles dealing with continuances. In this Code, that right is stated in Art. 701, as a general principle, not limited to the continuance procedures.

Art. 715. Continuance to definite date or indefinitely.

In granting the continuance, the judge shall fix the date upon which the trial or hearing shall proceed, if then practicable, except when both parties ask that no date be set.

COMMENTARY

Louisiana Official Revision Comments

1966. — This article is based substantially on the source material but adds a provision under which a continuance can be indefinite if all concerned wish it to be so.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Variations of a Common Theme: An Analysis of Louisiana’s Experience With Harmless Error in Criminal Cases. 53 La. L. Rev. 1577 (May, 1993).

CHAPTER 5. DISCOVERY AND INSPECTION.

PART A. DISCOVERY BY THE DEFENDANT.

Art. 716. Statements by the defendant.

A. Upon motion of the defendant, the court shall order the district attorney to permit or authorize the defendant to inspect and copy, photograph or otherwise reproduce any relevant written or recorded confession or statement of any nature, including recorded testimony before a grand jury, or copy thereof, of the defendant in the possession, custody, control, or knowledge of the district attorney.

B. Upon motion of the defendant, the court shall order the district attorney to inform the defendant of the existence, but not the contents, of any oral confession or statement of any nature, made by the defendant, which the district attorney intends to offer in evidence at the trial, with the information as to when, where and to whom such oral confession or statement was made.

C. Upon motion of the defendant, the court shall order the district attorney to inform the defendant of the substance of any oral statement which the state intends to offer in evidence made by the defendant, whether before or after arrest, in response to interrogation by any person then known to the defendant to be a law enforcement officer. (Added by Acts 1977, No. 515, § 1.)
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CONSTITUTIONAL LAW

• Equal Protection

•• Scope of Protection. — Based upon rational basis review, La. Code Crim. Proc. Ann. arts. 716 to 723, providing for discovery by the defense in a criminal case, though they provide for limited discovery in comparison with the discovery rules applicable to civil cases, are not unconstitutional under the equal protection clauses of the Louisiana and United States Constitutions. State v. Hennis, 734 So. 2d 16, 1999 La. App. LEXIS 417 (Feb. 19, 1999).

CRIMINAL LAW & PROCEDURE

• Interrogation

•• Noncustodial Confessions & Statements. — Although the state was required by La. Code Crim. Proc. Ann. arts. 716(B) and 716(C) to give notice of its intent to introduce defendant’s inculpatory statement, where the state did not know that its witness would testify to defendant’s admission of guilt and no prejudice was shown to defendant, the trial court did not abuse its discretion in admitting the testimony. State v. Johnson, 553 So. 2d 865, 1989 La. App. LEXIS 2244 (Nov. 14, 1989), writ of certiorari denied by 558 So. 2d 600, 1990 La. LEXIS 772 (La. 1990).

Defendant was not entitled to reversal of his attempted armed robbery conviction under La. Code Crim. Proc. Ann. art. 716(B), (C) on the ground that the State failed to inform him of the substance of a statement that police officers testified defendant had made to the victim; State’s response to defendant’s discovery request accurately described the oral statement testified to by the officers. State v. Williams, 454 So. 2d 295, 1984 La. App. LEXIS 9284 (July 3, 1984).

• Grand Juries

•• Secrecy

••• General Overview. — Trial court did not err in admitting, as direct evidence against defendant, his grand jury testimony; defendant freely and voluntarily testified, his right to counsel was observed, he knowingly waived his right to remain silent, and his discovery request for a copy of the testimony was properly answered. State v. Poland, 750 So. 2d 1014, 1999 La. App. LEXIS 2971 (Oct. 27, 1999).

Defendant was properly convicted of second-degree murder, even though the State violated La. Code Crim. Proc. Ann. art. 716 by failing to provide him with a transcript of grand jury testimony upon request for the purpose of impeaching State’s witnesses as permitted by La. Code Civ. Proc. Ann. art. 434(A); the error was not cause for reversal because defendant demonstrated no prejudice and failed to object, waiving any error under La. Code Civ. Proc. Ann. art. 841. State v. Willis, 438 So. 2d 605, 1983 La. App. LEXIS 8778 (June 29, 1983).

• Discovery & Inspection

•• Brady Materials

••• General Overview. — Rules governing discovery by a defendant, La. Code Crim. Proc. Ann. arts. 716-723, can be modified by agreement between the state and a defendant; however, when the litigants choose to modify the discovery process and enter into an open file discovery agreement, it must be fully complied with in good faith, and failure of full, good faith compliance cannot be looked upon as harmless error where the failure relates to a due process violation such as failure to divulge exculpatory evidence. State v. Garrick, 832 So. 2d 1110, 2002 La. App. LEXIS 3751 (Dec. 11, 2002), writ denied by La. 2003-0137, 843 So. 2d 382, 2003 La. LEXIS 1498 (La. May 9, 2003), reversed by, remanded by La. 03-0137, 870 So. 2d 990, 2004 La. LEXIS 1250 (La. Apr. 14, 2004).

Trial court did not err when it permitted the State to use a 16-year-old letter from the murdered husband to defendant, his wife, for purposes of impeaching her credibility with respect to her fear of his forcing her to engage in anal intercourse on the ground that the letter was not a statement made by defendant that was subject to discovery under La. Code Crim. Proc. Ann. art. 716 because it was not intended for use at trial, and it was not exculpatory. State v. Dugas, 683 So. 2d 1253, 1996 La. App. LEXIS 2350 (Oct. 9, 1996), writ of certiorari denied by La. 96-2652, 692 So. 2d 417, 1997 La. LEXIS 1166 (La. Apr. 4, 1997).

Where defendants unsuccessfully demanded production of the medical records, interrogation transcripts, and federal plea bargains of two prosecution witnesses, the State was not in violation of its discovery obligations under La. Code Crim. Proc. Ann. art. 716 et seq. or its continuing duty under La. Code Crim. Proc. Ann. art. 729.3 to disclose discoverable evidence, because the materials were in the custody and control of federal officials and were never in the State’s possession. State v. Velez, 588 So. 2d 116, 1991 La. App. LEXIS 2533 (Oct. 2, 1991), writ of certiorari denied by 592 So. 2d 408, 1992 La. LEXIS 265 (La. 1992), writ of certiorari denied by 592 So. 2d 408, 1992 La. LEXIS 266 (La. 1992), writ of certiorari denied by 592 So. 2d 408, 1992 La. LEXIS 267 (La. 1992), writ of certiorari denied by 505 U.S. 1220, 112 S. Ct. 3031, 120 L. Ed. 2d 901, 1992 U.S. LEXIS 4617, 60 U.S.L.W. 3878 (1992).

The State was not obligated to disclose to a defendant subject to prosecution the contents of a statement in the State’s possession that defendant made to a private citizen; the court construed La. Code Crim. Proc. Ann. arts. 716(B) and 723 as denying defendant any entitlement to the contents of the oral statement when the evidence was not of an exculpatory nature, but rather was inculpatory. State v. Joseph, 379 So. 2d 1076, 1980 La. LEXIS 8258 (Jan. 28, 1980).

Trial court did not err in denying a defendant’s motions for a mistrial and a continuance because the State substantially complied with La. Code Crim. Proc. Ann. arts. 716(C) and 729.3 by giving her notice just prior to opening statements of its intent to offer into evidence an inculpatory statement made by her four months prior to the charged offenses. State v. Fisher, 380 So. 2d 1340, 1980 La. LEXIS 8818 (Jan. 28, 1980).

Trial court did not err in denying a defendant’s motion for a mistrial based on the State’s failure to notify her of the substance of her inculpatory statement to a sheriff’s deputy pursuant to La. Code Crim. Proc. art. 716(C) because the defendant did not provoke a hearing at which the trial court could have been called upon to judge the sufficiency of the State’s response. State v. Fisher, 380 So. 2d 1340, 1980 La. LEXIS 8818 (Jan. 28, 1980).

•• Discovery by Defendant

••• General Overview. — Defendant’s objection to a police officer’s testimony regarding defendant’s prior statements, on the ground that the officer’s statements varied from his testimony at a suppression hearing, was denied because defendant had failed to file his motion under La. Code Crim. Proc. Ann. art. 716(C) for discovery of any statements that he made to the police. State v. Dennis, 777 So. 2d 569, 2000 La. App. LEXIS 3351 (Dec. 13, 2000), writ denied by La. 2001-0163, 802 So. 2d 629, 2001 La. LEXIS 3231 (La. Nov. 21, 2001), writ denied by La. 2003-1613, 872 So. 2d 1076, 2004 La. LEXIS 1610 (La. May 7, 2004).

Trial court did not err in denying a motion for a mistrial where it admitted a res gestae statement in evidence even though the defendant had not been granted discovery of the existence of the statement in accordance with La. Code Crim. Proc. Ann. art. 716B prior to trial. State v. Duvall, 747 So. 2d 793, 1999 La. App. LEXIS 3749 (Dec. 28, 1999), writ denied by La. 2000-1362, 785 So. 2d 838, 2001 La. LEXIS 651 (La. Feb. 16, 2001).

Based upon rational basis review, La. Code Crim. Proc. Ann. arts. 716 to 723, providing for discovery by the defense in a criminal case, though they provide for limited discovery in comparison with the discovery rules applicable to civil cases, are not unconstitutional under the equal protection clauses of the Louisiana and United States Constitutions. State v. Hennis, 734 So. 2d 16, 1999 La. App. LEXIS 417 (Feb. 19, 1999).

Trial court properly allowed the witness’ testimony regarding inculpatory statements made by the defendant despite the fact that the prosecutor did not give proper notice under La. Code Crim. Proc. Ann. art. 716 because the defendant was placed on notice of the witness’ testimony. State v. Leagea, 673 So. 2d 646, 1996 La. App. LEXIS 964 (May 10, 1996), writ of certiorari denied by La. 96-1507, 683 So. 2d 287, 1996 La. LEXIS 3394 (La. Nov. 22, 1996).

Where defendant’s motion to fix bail under La. Code Crim. Proc. Ann. art. 296 did not address any of the factors in La. Code Crim. Proc. Ann. art. 334 to be considered in setting bail and was a guise to conduct discovery beyond that allowed under La. Code Crim. Proc. Ann. arts. 716-723, the State was not required to produce its witness, a rape victim, at the hearing. State v. Dorsey, 650 So. 2d 1204, 1995 La. App. LEXIS 303 (Feb. 16, 1995).

The State was required to inform defendant of the existence, but not the contents, of his own oral statements that the State intended to use at trial. State v. Bennett, 617 So. 2d 550, 1993 La. App. LEXIS 1486 (Apr. 7, 1993).

Although the State violated La. Code Crim. Proc. Ann. art. 768 by failing to provide defendant with notice of its intent to offer into evidence an inculpatory statement, the error was harmless in light of the ample evidence establishing that defendant committed attempted possession of cocaine. State v. Collins, 584 So. 2d 356, 1991 La. App. LEXIS 2098 (July 30, 1991).

When a witness chose not to speak with defense counsel, there were no provisions in the discovery articles, La. Code Crim. Proc. arts. 716-729.6, which permitted defense counsel to conduct a pre-trial examination of the State’s witnesses; the appellate court held that where the prosecution told a witness that it was her decision whether to speak with defense counsel prior to trial, and she chose not to do so, defendant had no recourse to challenge her decision. State v. Bray, 548 So. 2d 350, 1989 La. App. LEXIS 1485 (Aug. 10, 1989).

Where the victim testified that defendant said to him during the assault that “I’ll go back to the penitentiary for you,” defendant was not entitled to a mistrial on the grounds that the State did not have to disclose its intention to use the statement to defendant under La. Code Crim. Proc. Ann. art. 716 because it had no intention to use the statement, the witness volunteered it, and the State had instructed the witness not to testify about the statement. State v. Newman, 515 So. 2d 548, 1987 La. App. LEXIS 10435 (Oct. 14, 1987), writ denied by 581 So. 2d 681, 1991 La. LEXIS 1725 (La. 1991).

Defendant’s conviction for possession of a firearm by a convicted felon was proper where the testimony of an officer was introduced to rebut defendant’s testimony that the gun was not his; the State did not intend to offer the statement into evidence at the trial within the meaning of La. Code Crim. Proc. Ann. art. 716(B). State v. Gonzales, 501 So. 2d 824, 1986 La. App. LEXIS 8389 (Dec. 22, 1986).

Defendant’s conviction for theft of property with a value of more than $ 500 in violation of La. Rev. Stat. Ann. § 14:67 was affirmed although he did not receive sufficient and proper notice of the State’s intent to introduce his statement at trial as required by La. Code Crim. Proc. Ann. arts. 716, 768; under La. Code Crim. Proc. Ann. art. 921, the State’s failure to follow the notice requirements to the letter, where defendant was not prejudiced, did not require reversal. State v. Brown, 480 So. 2d 948, 1985 La. App. LEXIS 10590 (Dec. 4, 1985).

The State complied with La. Code Crim. Proc. Ann. art. 716 when it supplied defendant, who was on trial for murder, with the gist of an oral statement that he made to detectives regarding the death of a child in his care. State v. Hooks, 421 So. 2d 880, 1982 La. LEXIS 12291 (Oct. 29, 1982).

An appellate court found that a trial court hearing a perjury case filed against three defendants adequately complied with La. Code Crim. Proc. Ann. art. 716(A); the court ruled, after the court reporter became seriously ill before she could transcribe the testimony of two defendants’ testimony, that defendants could listen to or make duplicates of the tapes of that testimony in a controlled environment. State v. Hennigan, 404 So. 2d 222, 1981 La. LEXIS 10308 (Sept. 8, 1981).

Trial court did not err under La. Code Crim. Proc. Ann. art. 716(C) in not ordering the State to properly answer defendant’s motion requesting the substance of any oral statements that the State intended to offer in evidence because the statute was inapplicable, as the testimony given at trial clearly indicted that the statements upon which the assignment was based were not given in response to interrogation by a person known to defendant to be a law enforcement officer, as the DEA agent was “undercover” posing as an acquaintance of the informer in order to gain access to defendant. State v. James, 396 So. 2d 1281, 1981 La. LEXIS 7631 (Apr. 6, 1981).

Although the State erred in failing to disclose, pursuant to La. Code Crim. Proc. Ann. art. 716(B), the identity of the individuals with whom defendant had telephone conversations that placed defendant at the scene of a murder, the error was not reversible because defendant showed no prejudice from the nondisclosure. State v. Bodley, 394 So. 2d 584, 1981 La. LEXIS 6911 (Jan. 26, 1981).

Preliminary examinations cannot be used as a means of discovery beyond the discovery statute, pursuant to La. Code Crim. Proc. Ann. art. 716-723. State v. Williams, 385 So. 2d 214, 1980 La. LEXIS 7856 (June 23, 1980), writ of certiorari denied by 449 U.S. 1017, 101 S. Ct. 580, 66 L. Ed. 2d 478, 1980 U.S. LEXIS 4179, 49 U.S.L.W. 3409 (1980).

Trial court did not err in admitting into evidence an inculpatory statement made by defendant to police officers where the State did not inform defendant about the statement until shortly before trial, but the assistant district attorney was acting in good faith and had no knowledge of the statement prior to the day it was disclosed to defendant. State v. Johnson, 380 So. 2d 32, 1980 La. LEXIS 6549 (Jan. 28, 1980).

The State was not obligated to disclose to a defendant subject to prosecution the contents of a statement in the State’s possession that defendant made to a private citizen; the court construed La. Code Crim. Proc. Ann. arts. 716(B) and 723 as denying defendant any entitlement to the contents of the oral statement when the evidence was not of an exculpatory nature, but rather was inculpatory. State v. Joseph, 379 So. 2d 1076, 1980 La. LEXIS 8258 (Jan. 28, 1980).

While a defendant was entitled, under La. Code Crim. Proc. Ann. art. 716, to be informed of the existence of any oral confession or other statement by the defendant that the State intended to offer in evidence at trial, defendant waived his right to relief for the State’s failure to comply with this rule because he failed to object in any way to the State’s discovery response and failed to ask the trial court to grant one of the remedies provided by La. Code Crim. Proc. Ann. art. 729.5. State v. Bonanno, 373 So. 2d 1284, 1979 La. LEXIS 6663 (June 25, 1979).

••• Informants

•••• General Overview. — State was not required to disclose the names of undercover agents to whom defendant allegedly made oral statements. Its discovery response, which advised defendant that the statements were made, where they were made, and that they were made in the presence of a named witness, was substantially in compliance with the requirements of La. Code Crim. Proc. Ann. art. 716(B). State v. Huntley, 526 So. 2d 1313, 1988 La. App. LEXIS 1012 (May 4, 1988).

••• Jencks Act

•••• General Overview. — State did not fail to comply with either La. Code Crim. Proc. Ann. art. 716(B), regarding the discovery of oral confessions or statements made by defendant that the State intended to use, or La. Code Evid. Ann. art. 801(d)(3)(b), regarding statements made by co-conspirators, when it failed to give over to the defense a copy of a letter written by the co-conspirator regarding statements made by defendant, as the testimony elicited from the co-conspirator described the actions of defendant, but did not refer specifically to anything defendant said, and because defense counsel had received a copy of the letter prior to trial, under La. Code Crim. Proc. Ann. art. 722. State v. Lovick, 788 So. 2d 565, 2001 La. App. LEXIS 1142 (May 16, 2001), writ denied by La. 2001-1836, 815 So. 2d 833, 2002 La. LEXIS 1560 (La. May 10, 2002).

Although the state’s notification that a witness’s statement regarding defendant’s admission that he killed his wife indicated that the statement was taken on the wrong day, there was sufficient notification to satisfy the requirements of La. Code Crim. Proc. Ann. art. 716(B). State v. Bates, 683 So. 2d 1370, 1996 La. App. LEXIS 2708 (Nov. 8, 1996).

In a manslaughter trial, the State did not commit discovery misconduct by informing defendant of its plans to use his own inculpatory statements, made to a jail house informer, against him pursuant to La. Code Crim. Proc. Ann. art. 716, even though the date upon which the statements were allegedly made changed between the time that the notice of intent was filed and the time when the informer testified at a motion to suppress hearing. State v. Pierre, 614 So. 2d 1309, 1993 La. App. LEXIS 989 (Mar. 3, 1993), reversed by La. 93-0893, 631 So. 2d 427, 1994 La. LEXIS 282 (La. Feb. 3, 1994).

Where defendants unsuccessfully demanded production of the medical records, interrogation transcripts, and federal plea bargains of two prosecution witnesses, the State was not in violation of its discovery obligations under La. Code Crim. Proc. Ann. art. 716 et seq. or its continuing duty under La. Code Crim. Proc. Ann. art. 729.3 to disclose discoverable evidence, because the materials were in the custody and control of federal officials and were never in the State’s possession. State v. Velez, 588 So. 2d 116, 1991 La. App. LEXIS 2533 (Oct. 2, 1991), writ of certiorari denied by 592 So. 2d 408, 1992 La. LEXIS 265 (La. 1992), writ of certiorari denied by 592 So. 2d 408, 1992 La. LEXIS 266 (La. 1992), writ of certiorari denied by 592 So. 2d 408, 1992 La. LEXIS 267 (La. 1992), writ of certiorari denied by 505 U.S. 1220, 112 S. Ct. 3031, 120 L. Ed. 2d 901, 1992 U.S. LEXIS 4617, 60 U.S.L.W. 3878 (1992).

••• Tangible Objects

•••• General Overview. — On a pretrial application for supervisory writ in a pending criminal case, court erred in ordering the State of Louisiana to provide the defense with a copy of an investigator’s notes from a conversation during which defendant confessed to aggravated rape; the State had satisfied the requirements of La. Code Crim. Proc. Ann. art. 716(C) by giving the defense the substance of the oral confession in open court through the investigator’s testimony. State v. McKinnie, 793 So. 2d 1272, 2001 La. App. LEXIS 1933 (Aug. 30, 2001).

•• Discovery by Government

••• General Overview. — Prosecutor was not guilty of misconduct in failing to provide defendant with notice of a police officer’s statement prior to trial as required by La. Code Crim. Proc. Ann. art. 716 because the prosecutor was unaware of the officer’s statement. State v. Jones, 607 So. 2d 828, 1992 La. App. LEXIS 3015 (Oct. 16, 1992), writ of certiorari denied by 612 So. 2d 79, 1993 La. LEXIS 300 (La. 1993).

Defendant, who was convicted of aggravated battery and second degree battery, was not entitled to a mistrial or a new trial because an officer’s statement during trial that defendant informed him that he was engaged in a play shootout with another individual did not expand and go beyond the State’s discovery response under La. Code Crim. Proc. Ann. art. 716. State v. Hill, 434 So. 2d 428, 1983 La. App. LEXIS 8896 (May 10, 1983), writ of certiorari denied by 440 So. 2d 759, 1983 La. LEXIS 11955 (La. 1983).

•• Discovery Misconduct

••• General Overview. — Rules governing discovery by a defendant, La. Code Crim. Proc. Ann. arts. 716-723, can be modified by agreement between the state and a defendant; however, when the litigants choose to modify the discovery process and enter into an open file discovery agreement, it must be fully complied with in good faith, and failure of full, good faith compliance cannot be looked upon as harmless error where the failure relates to a due process violation such as failure to divulge exculpatory evidence. State v. Garrick, 832 So. 2d 1110, 2002 La. App. LEXIS 3751 (Dec. 11, 2002), writ denied by La. 2003-0137, 843 So. 2d 382, 2003 La. LEXIS 1498 (La. May 9, 2003), reversed by, remanded by La. 03-0137, 870 So. 2d 990, 2004 La. LEXIS 1250 (La. Apr. 14, 2004).

Even assuming that the state’s failure to provide notice of a certain statement by defendant as required by La. Code Crim. Proc. Ann. art. 716(B) was a discovery violation, the trial court did not abuse its discretion by finding that excluding the statement, rather than granting a mistrial, was an adequate remedy, as a mistrial was only one of several remedies provided by La. Code Crim. Proc. Ann. art. 729.5. State v. Brazley, 721 So. 2d 841, 1998 La. LEXIS 3031 (Sept. 25, 1998).

When a witness chose not to speak with defense counsel, there were no provisions in the discovery articles, La. Code Crim. Proc. arts. 716-729.6, which permitted defense counsel to conduct a pre-trial examination of the State’s witnesses; the appellate court held that where the prosecution told a witness that it was her decision whether to speak with defense counsel prior to trial, and she chose not to do so, defendant had no recourse to challenge her decision. State v. Bray, 548 So. 2d 350, 1989 La. App. LEXIS 1485 (Aug. 10, 1989).

Although the State’s failure to comply with the disclosure mandate of La. Code Crim. Proc. Ann. art. 716(A) was error and the State’s discovery responses did mislead defendant, defendant was not prejudiced by introduction of a statement he had made to the State’s witness in regard to the source of checks he acquired because defendant was given time to consider the impact of the testimony and an opportunity to retake the stand to clear up any conflict between his statement and his testimony at his trial for forgery. State v. Nogess, 490 So. 2d 488, 1986 La. App. LEXIS 7136 (June 5, 1986).

Trial court did not err under La. Code Crim. Proc. Ann. art. 716(C) in not ordering the State to properly answer defendant’s motion requesting the substance of any oral statements that the State intended to offer in evidence because the statute was inapplicable, as the testimony given at trial clearly indicted that the statements upon which the assignment was based were not given in response to interrogation by a person known to defendant to be a law enforcement officer, as the DEA agent was “undercover” posing as an acquaintance of the informer in order to gain access to defendant. State v. James, 396 So. 2d 1281, 1981 La. LEXIS 7631 (Apr. 6, 1981).

•• Witness Lists

••• General Overview. — State did not fail to comply with either La. Code Crim. Proc. Ann. art. 716(B), regarding the discovery of oral confessions or statements made by defendant that the State intended to use, or La. Code Evid. Ann. art. 801(d)(3)(b), regarding statements made by co-conspirators, when it failed to give over to the defense a copy of a letter written by the co-conspirator regarding statements made by defendant, as the testimony elicited from the co-conspirator described the actions of defendant, but did not refer specifically to anything defendant said, and because defense counsel had received a copy of the letter prior to trial, under La. Code Crim. Proc. Ann. art. 722. State v. Lovick, 788 So. 2d 565, 2001 La. App. LEXIS 1142 (May 16, 2001), writ denied by La. 2001-1836, 815 So. 2d 833, 2002 La. LEXIS 1560 (La. May 10, 2002).

• Trials

•• Defendant’s Rights

••• Right to Fair Trial. — State’s discovery error in failing to disclose the existence of defendant’s statement made to a security guard after his apprehension for simple burglary, and the use of that statement at trial, did not deprive defendant of a fair trial. State v. Nata, 452 So. 2d 785, 1984 La. App. LEXIS 9236 (June 12, 1984).

•• Examination of Witnesses

••• General Overview. — Defendant was properly convicted of second-degree murder, even though the State violated La. Code Crim. Proc. Ann. art. 716 by failing to provide him with a transcript of grand jury testimony upon request for the purpose of impeaching State’s witnesses as permitted by La. Code Civ. Proc. Ann. art. 434(A); the error was not cause for reversal because defendant demonstrated no prejudice and failed to object, waiving any error under La. Code Civ. Proc. Ann. art. 841. State v. Willis, 438 So. 2d 605, 1983 La. App. LEXIS 8778 (June 29, 1983).

•• Judicial Discretion. — Although the state was required by La. Code Crim. Proc. Ann. arts. 716(B) and 716(C) to give notice of its intent to introduce defendant’s inculpatory statement, where the state did not know that its witness would testify to defendant’s admission of guilt and no prejudice was shown to defendant, the trial court did not abuse its discretion in admitting the testimony. State v. Johnson, 553 So. 2d 865, 1989 La. App. LEXIS 2244 (Nov. 14, 1989), writ of certiorari denied by 558 So. 2d 600, 1990 La. LEXIS 772 (La. 1990).

•• Motions for Mistrial. — Although defendant objected to the introduction into evidence of his statements to a police officer without the notice required by La. Code Crim. Proc. Ann. art. 716(B), the motion for a mistrial that was made only after six of the State’s witnesses had testified was untimely. State v. Jones, 769 So. 2d 708, 2000 La. App. LEXIS 2172 (Sept. 22, 2000).

Trial court did not err in denying a motion for a mistrial where it admitted a res gestae statement in evidence even though the defendant had not been granted discovery of the existence of the statement in accordance with La. Code Crim. Proc. Ann. art. 716B prior to trial. State v. Duvall, 747 So. 2d 793, 1999 La. App. LEXIS 3749 (Dec. 28, 1999), writ denied by La. 2000-1362, 785 So. 2d 838, 2001 La. LEXIS 651 (La. Feb. 16, 2001).

Trial court did not err in denying a defendant’s motions for a mistrial and a continuance because the State substantially complied with La. Code Crim. Proc. Ann. arts. 716(C) and 729.3 by giving her notice just prior to opening statements of its intent to offer into evidence an inculpatory statement made by her four months prior to the charged offenses. State v. Fisher, 380 So. 2d 1340, 1980 La. LEXIS 8818 (Jan. 28, 1980).

Trial court did not err in denying a defendant’s motion for a mistrial based on the State’s failure to notify her of the substance of her inculpatory statement to a sheriff’s deputy pursuant to La. Code Crim. Proc. art. 716(C) because the defendant did not provoke a hearing at which the trial court could have been called upon to judge the sufficiency of the State’s response. State v. Fisher, 380 So. 2d 1340, 1980 La. LEXIS 8818 (Jan. 28, 1980).

• Witnesses

•• Credibility. — Trial court did not err in admitting, as direct evidence against defendant, his grand jury testimony; defendant freely and voluntarily testified, his right to counsel was observed, he knowingly waived his right to remain silent, and his discovery request for a copy of the testimony was properly answered. State v. Poland, 750 So. 2d 1014, 1999 La. App. LEXIS 2971 (Oct. 27, 1999).

•• Criminal Records. — Under La. Code Crim. Proc. Ann. arts. 716 et seq. the defense in a prosecution for distribution of heroin was not entitled to the criminal and personal records of a police witness. State v. Frey, 568 So. 2d 576, 1990 La. App. LEXIS 2069 (Sept. 25, 1990), writ of certiorari denied by 573 So. 2d 1118, 1991 La. LEXIS 298 (La. 1991), writ denied by La. 2003-3207, 862 So. 2d 976, 2004 La. LEXIS 41 (La. Jan. 9, 2004).

• Appeals

•• Reviewability

••• Preservation for Review

•••• General Overview. — Defendant’s contention that the trial court erred in failing to grant his motion for a mistrial following the State’s introduction of evidence of other crimes and in failing to provide notice that the State planned to use a statement made by defendant in which defendant relied on the proposition that La. Code Crim. Proc. Ann. art. 716(B) required the State to have so provided the notice was not preserved for appellate review as defendant did not object that this testimony constituted a statement made by defendant such that notice pursuant to art. 716(B) was required. State v. McPherson, 733 So. 2d 634, 1999 La. App. LEXIS 772 (Mar. 30, 1999).

••• Waiver

•••• General Overview. — Defendant was properly convicted of second-degree murder, even though the State violated La. Code Crim. Proc. Ann. art. 716 by failing to provide him with a transcript of grand jury testimony upon request for the purpose of impeaching State’s witnesses as permitted by La. Code Civ. Proc. Ann. art. 434(A); the error was not cause for reversal because defendant demonstrated no prejudice and failed to object, waiving any error under La. Code Civ. Proc. Ann. art. 841. State v. Willis, 438 So. 2d 605, 1983 La. App. LEXIS 8778 (June 29, 1983).

EVIDENCE

• Hearsay

•• Exemptions

••• Confessions

•••• General Overview. — Defendant’s conviction for possession of a firearm by a convicted felon was proper where the testimony of an officer was introduced to rebut defendant’s testimony that the gun was not his; the State did not intend to offer the statement into evidence at the trial within the meaning of La. Code Crim. Proc. Ann. art. 716(B). State v. Gonzales, 501 So. 2d 824, 1986 La. App. LEXIS 8389 (Dec. 22, 1986).

Defendant’s conviction for theft of property with a value of more than $ 500 in violation of La. Rev. Stat. Ann. § 14:67 was affirmed although he did not receive sufficient and proper notice of the State’s intent to introduce his statement at trial as required by La. Code Crim. Proc. Ann. arts. 716, 768; under La. Code Crim. Proc. Ann. art. 921, the State’s failure to follow the notice requirements to the letter, where defendant was not prejudiced, did not require reversal. State v. Brown, 480 So. 2d 948, 1985 La. App. LEXIS 10590 (Dec. 4, 1985).

Defendant was not entitled to reversal of his attempted armed robbery conviction under La. Code Crim. Proc. Ann. art. 716(B), (C) on the ground that the State failed to inform him of the substance of a statement that police officers testified defendant had made to the victim; State’s response to defendant’s discovery request accurately described the oral statement testified to by the officers. State v. Williams, 454 So. 2d 295, 1984 La. App. LEXIS 9284 (July 3, 1984).

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor. — Trial court did not err in admitting, as direct evidence against defendant, his grand jury testimony; defendant freely and voluntarily testified, his right to counsel was observed, he knowingly waived his right to remain silent, and his discovery request for a copy of the testimony was properly answered. State v. Poland, 750 So. 2d 1014, 1999 La. App. LEXIS 2971 (Oct. 27, 1999).

The State was not obligated to disclose to a defendant subject to prosecution the contents of a statement in the State’s possession that defendant made to a private citizen; the court construed La. Code Crim. Proc. Ann. arts. 716(B) and 723 as denying defendant any entitlement to the contents of the oral statement when the evidence was not of an exculpatory nature, but rather was inculpatory. State v. Joseph, 379 So. 2d 1076, 1980 La. LEXIS 8258 (Jan. 28, 1980).

• Testimony

•• Examination

••• General Overview. — Although the State erred in failing to disclose, pursuant to La. Code Crim. Proc. Ann. art. 716(B), the identity of the individuals with whom defendant had telephone conversations that placed defendant at the scene of a murder, the error was not reversible because defendant showed no prejudice from the nondisclosure. State v. Bodley, 394 So. 2d 584, 1981 La. LEXIS 6911 (Jan. 26, 1981).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: Discovery of the State’s Witnesses: State v. Walters. 43 La. L. Rev. 1549 (July, 1983).

Article: Criminal Trial Procedure. 44 La. L. Rev. 301 (November, 1983).

Developments in the Law, 1983-84: A Faculty Symposium: Criminal Trial Procedure. 45 La. L. Rev. 263 (November, 1984).

Georgia v. Mccollum: It’s Strike Three for Peremptory Challenges, But Is It the Bottom of the Ninth? 53 La. L. Rev. 1723 (May, 1993).

Comment: Knowledge, Intent, System, and Motive: A Much Needed Return to the Requirement of Independent Relevance. 55 La. L. Rev. 179 (September, 1994).

Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

Art. 717. Disclosure by the state; criminal records of defendant and witnesses; inducements to the state’s witnesses.

A. On motion of the defendant, the court shall order the district attorney to disclose, or to direct the appropriate law enforcement agency to disclose, and furnish to defendant, the record of arrests and convictions of the defendant, any co-defendant, and any witness to be called by the state in its case in chief.

B. The district attorney shall also disclose any inducement offered by the district attorney, or by any law enforcement officer on behalf of the district attorney, to secure the testimony of the witness in the case in chief of the state.

C. The time for disclosure provided for by this Article shall be set by the court, provided that the district attorney shall not be required to disclose inducements or records of arrests and convictions until the commencement of trial. (Added by Acts 1977, No. 515, § 1; Amended by Acts 2012, No. 842, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 842 rewrote the section heading, which formerly read: “Defendant’s prior criminal record”; and rewrote the section, which formerly read: “Upon motion of the defendant, the court shall order the district attorney or the appropriate law enforcement agency to furnish to defendant a copy of any record of his criminal arrests and convictions that is in their possession or custody.”
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CONSTITUTIONAL LAW

• Equal Protection

•• Scope of Protection. — Based upon rational basis review, La. Code Crim. Proc. Ann. arts. 716 through 723, providing for discovery by the defense in a criminal case, though they provide for limited discovery in comparison with the discovery rules applicable to civil cases, are not unconstitutional under the equal protection clauses of the Louisiana and United States Constitutions. State v. Hennis, 734 So. 2d 16, 1999 La. App. LEXIS 417 (Feb. 19, 1999).

CRIMINAL LAW & PROCEDURE

• Discovery & Inspection

•• Brady Materials

••• General Overview. — Although not required to do so by Louisiana law, if a prosecutor adopts an open file policy by which he or she makes the prosecution file available to the defense to satisfy the State’s discovery obligations and its duty to disclose material exculpatory evidence as a matter of the Due Process Clause, defense counsel may reasonably rely on that file to contain all materials the state is obligated to disclose. State v. Garrick, 870 So. 2d 990, 2004 La. LEXIS 1250 (Apr. 14, 2004), remanded by La. App. 02-0712, 879 So. 2d 401, 2004 La. App. LEXIS 1748 (La.App. 3 Cir. July 1, 2004).

When litigants choose to modify the discovery process and enter into an open file discovery agreement, it must be fully complied with in good faith; however, discovery violations do not provide grounds for reversal unless they have actually prejudiced the defendant. State v. Garrick, 870 So. 2d 990, 2004 La. LEXIS 1250 (Apr. 14, 2004), remanded by La. App. 02-0712, 879 So. 2d 401, 2004 La. App. LEXIS 1748 (La.App. 3 Cir. July 1, 2004).

Even a discovery violation involving the State’s failure to disclose exculpatory evidence does not require reversal as a matter of the Due Process Clause unless the nondisclosure was so serious that there is a reasonable probability that the suppressed evidence would have produced a different verdict. State v. Garrick, 870 So. 2d 990, 2004 La. LEXIS 1250 (Apr. 14, 2004), remanded by La. App. 02-0712, 879 So. 2d 401, 2004 La. App. LEXIS 1748 (La.App. 3 Cir. July 1, 2004).

While the term “Brady violation” is sometimes used to refer to any breach of the broad obligation to disclose exculpatory evidence, there are three components of a true Brady claim: (1) The evidence at issue must be favorable to the accused, either because it is exculpatory, or because it is impeaching; (2) that evidence must have been suppressed by the State, either willfully or inadvertently; and (3) prejudice must have ensued. State v. Garrick, 870 So. 2d 990, 2004 La. LEXIS 1250 (Apr. 14, 2004), remanded by La. App. 02-0712, 879 So. 2d 401, 2004 La. App. LEXIS 1748 (La.App. 3 Cir. July 1, 2004).

While late disclosure as well as nondisclosure of exculpatory evidence may deprive the defendant of a fair trial, in both instances the impact on the defense must be evaluated in the context of the entire record. State v. Garrick, 870 So. 2d 990, 2004 La. LEXIS 1250 (Apr. 14, 2004), remanded by La. App. 02-0712, 879 So. 2d 401, 2004 La. App. LEXIS 1748 (La.App. 3 Cir. July 1, 2004).

State’s failure to disclose a motion approving the grant of use immunity to a co-defendant to compel his testimony at trial, along with other materials disclosed by the State pursuant to a joint stipulation, was not a Brady violation. The trial court’s denial of a mistrial or a postponement of the evidentiary portions of trial did not render the proceedings unfair; defense counsel integrated the co-defendant’s unanticipated testimony into his overall defense. State v. Garrick, 870 So. 2d 990, 2004 La. LEXIS 1250 (Apr. 14, 2004), remanded by La. App. 02-0712, 879 So. 2d 401, 2004 La. App. LEXIS 1748 (La.App. 3 Cir. July 1, 2004).

Rules governing discovery by a defendant, La. Code Crim. Proc. Ann. arts. 716-723, can be modified by agreement between the state and a defendant; however, when the litigants choose to modify the discovery process and enter into an open file discovery agreement, it must be fully complied with in good faith, and failure of full, good faith compliance cannot be looked upon as harmless error where the failure relates to a due process violation such as failure to divulge exculpatory evidence. State v. Garrick, 832 So. 2d 1110, 2002 La. App. LEXIS 3751 (Dec. 11, 2002), writ denied by La. 2003-0137, 843 So. 2d 382, 2003 La. LEXIS 1498 (La. May 9, 2003), reversed by, remanded by La. 03-0137, 870 So. 2d 990, 2004 La. LEXIS 1250 (La. Apr. 14, 2004).

•• Discovery by Defendant

••• Prior Record of Defendant. — A defendant was improperly convicted of second degree battery because the state’s failure to provide a copy of the defendant’s criminal record violated the defendant’s right to prepare an adequate defense and was prejudicial. State v. DeMoss, 582 So. 2d 964, 1991 La. App. LEXIS 1856 (June 19, 1991).

Although the state responded to defendant’s discovery by stating that it had no rap sheet on him, it was allowed to ask him on cross-examination if he had any prior convictions, as the state was under no duty to disclose information it did not have. State v. Baldwin, 448 So. 2d 834, 1984 La. App. LEXIS 8436 (Mar. 26, 1984).

Although complete discovery was not made as to a defendant’s request for his criminal record, the State substantially complied with La. Code Crim. Proc. Ann. arts. 717 and 729.3, the defendant did not testify, so the jury never heard it, and the defendant was not prejudiced. State v. Williams, 448 So. 2d 659, 1984 La. LEXIS 8437 (Feb. 27, 1984).

Where the State provided the defense a partial rap sheet on defendant’s criminal history and later advised counsel that there were two other convictions, defendant was not entitled to a mistrial because the State failed to provide a written amendment of his rap sheet on the ground that the defense failed to object in a timely manner when the State cross-examined defendant regarding the missing convictions. State v. Brooks, 434 So. 2d 1171, 1983 La. App. LEXIS 9022 (June 28, 1983), writ of certiorari denied by 440 So. 2d 727, 1983 La. LEXIS 11778 (La. 1983).

State properly introduced defendant’s prior conviction at defendant’s trial for attempted simple burglary to impeach defendant’s credibility under La. Rev. Stat. Ann. § 15:445 (now La. Code Evid. Ann. art. 404), even where it had not provided defendant with a copy of his criminal record in response to a discovery motion; the state’s failure to respond to the discovery request did not prejudice defendant because no criminal record existed, defendant did not file a motion for compliance, and defense counsel was aware of defendant’s prior conviction and never indicated he would have undertaken a different defense strategy had he received a copy of defendant’s criminal record prior to trial. State v. White, 430 So. 2d 174, 1983 La. App. LEXIS 8155 (Mar. 28, 1983).

Where the prosecution failed to furnish defense counsel with defendant’s rap sheet until after the prosecution had rested its case, the trial judge abused his discretion in failing to grant a mistrial. State v. Meshell, 392 So. 2d 433, 1980 La. LEXIS 9599 (Dec. 15, 1980).

•• Discovery Misconduct

••• General Overview. — Rules governing discovery by a defendant, La. Code Crim. Proc. Ann. arts. 716-723, can be modified by agreement between the state and a defendant; however, when the litigants choose to modify the discovery process and enter into an open file discovery agreement, it must be fully complied with in good faith, and failure of full, good faith compliance cannot be looked upon as harmless error where the failure relates to a due process violation such as failure to divulge exculpatory evidence. State v. Garrick, 832 So. 2d 1110, 2002 La. App. LEXIS 3751 (Dec. 11, 2002), writ denied by La. 2003-0137, 843 So. 2d 382, 2003 La. LEXIS 1498 (La. May 9, 2003), reversed by, remanded by La. 03-0137, 870 So. 2d 990, 2004 La. LEXIS 1250 (La. Apr. 14, 2004).

Because the district attorney’s office had in its own records additional information concerning defendant’s criminal record, the state did not completely respond to defendant’s discovery request as required by La. Code Crim. Proc. Ann. art. 717 when it merely produced a copy of defendant’s rap sheet prepared by the state police; while the state had no duty to disclose information that it did not possess, the state was required to search its own records in order to fully comply with art. 717. State v. Selvage, 644 So. 2d 745, 1994 La. App. LEXIS 2670 (Oct. 7, 1994), writ of certiorari denied by La. 94-2744, 650 So. 2d 1174, 1995 La. LEXIS 695 (La. Mar. 10, 1995).

Although complete discovery was not made as to a defendant’s request for his criminal record, the State substantially complied with La. Code Crim. Proc. Ann. arts. 717 and 729.3, the defendant did not testify, so the jury never heard it, and the defendant was not prejudiced. State v. Williams, 448 So. 2d 659, 1984 La. LEXIS 8437 (Feb. 27, 1984).

While La. Code Crim. Proc. Ann. art. 729.3 imposes a duty upon a party to promptly notify the motioning party of the discovery of additional evidence subject to a La. Code Crim. Proc. Ann. art. 717 request, there is no duty on the part of the state to disclose information, which it does not possess. State v. Alpine, 404 So. 2d 213, 1981 La. LEXIS 10302 (Sept. 8, 1981).

• Trials

•• Continuances. — Refusal to grant a continuance under La. Code Crim. Proc. Ann. art. 717 was not error based on the state’s untimely discovery responses where there was no prejudice. State v. Brockel, 733 So. 2d 640, 1999 La. App. LEXIS 806 (Mar. 30, 1999), writ denied by La. 99-1516, 748 So. 2d 469, 1999 La. LEXIS 2661 (La. Oct. 15, 1999).

•• Defendant’s Rights

••• Right to Fair Trial. — While late disclosure as well as nondisclosure of exculpatory evidence may deprive the defendant of a fair trial, in both instances the impact on the defense must be evaluated in the context of the entire record. State v. Garrick, 870 So. 2d 990, 2004 La. LEXIS 1250 (Apr. 14, 2004), remanded by La. App. 02-0712, 879 So. 2d 401, 2004 La. App. LEXIS 1748 (La.App. 3 Cir. July 1, 2004).

State’s failure to disclose a motion approving the grant of use immunity to a co-defendant to compel his testimony at trial, along with other materials disclosed by the State pursuant to a joint stipulation, was not a Brady violation. The trial court’s denial of a mistrial or a postponement of the evidentiary portions of trial did not render the proceedings unfair; defense counsel integrated the co-defendant’s unanticipated testimony into his overall defense. State v. Garrick, 870 So. 2d 990, 2004 La. LEXIS 1250 (Apr. 14, 2004), remanded by La. App. 02-0712, 879 So. 2d 401, 2004 La. App. LEXIS 1748 (La.App. 3 Cir. July 1, 2004).

•• Judicial Discretion. — Trial court did not abuse its discretion pursuant to La. Code Crim. Proc. Ann. art. 712 by refusing defendant’s counsel’s motion for another continuance; counsel should have known under La. Code Crim. Proc. Ann. art. 17 that the trial court had a duty to require that its proceedings be conducted in an expeditious manner, counsel had already been granted other continuances, and defendant failed to show any specific prejudice based on the trial court’s denial of the motion. State v. Wisenor, 452 So. 2d 281, 1984 La. App. LEXIS 8955 (June 6, 1984).

•• Motions for Mistrial. — Because the district attorney’s office had in its own records additional information concerning defendant’s criminal record, the state did not completely respond to defendant’s discovery request as required by La. Code Crim. Proc. Ann. art. 717 when it merely produced a copy of defendant’s rap sheet prepared by the state police; while the state had no duty to disclose information that it did not possess, the state was required to search its own records in order to fully comply with art. 717. State v. Selvage, 644 So. 2d 745, 1994 La. App. LEXIS 2670 (Oct. 7, 1994), writ of certiorari denied by La. 94-2744, 650 So. 2d 1174, 1995 La. LEXIS 695 (La. Mar. 10, 1995).

Where the State provided the defense a partial rap sheet on defendant’s criminal history and later advised counsel that there were two other convictions, defendant was not entitled to a mistrial because the State failed to provide a written amendment of his rap sheet on the ground that the defense failed to object in a timely manner when the State cross-examined defendant regarding the missing convictions. State v. Brooks, 434 So. 2d 1171, 1983 La. App. LEXIS 9022 (June 28, 1983), writ of certiorari denied by 440 So. 2d 727, 1983 La. LEXIS 11778 (La. 1983).

• Appeals

•• Standards of Review

••• Harmless & Invited Errors

•••• General Overview. — When litigants choose to modify the discovery process and enter into an open file discovery agreement, it must be fully complied with in good faith; however, discovery violations do not provide grounds for reversal unless they have actually prejudiced the defendant. State v. Garrick, 870 So. 2d 990, 2004 La. LEXIS 1250 (Apr. 14, 2004), remanded by La. App. 02-0712, 879 So. 2d 401, 2004 La. App. LEXIS 1748 (La.App. 3 Cir. July 1, 2004).

Even a discovery violation involving the State’s failure to disclose exculpatory evidence does not require reversal as a matter of the Due Process Clause unless the nondisclosure was so serious that there is a reasonable probability that the suppressed evidence would have produced a different verdict. State v. Garrick, 870 So. 2d 990, 2004 La. LEXIS 1250 (Apr. 14, 2004), remanded by La. App. 02-0712, 879 So. 2d 401, 2004 La. App. LEXIS 1748 (La.App. 3 Cir. July 1, 2004).

State’s failure to disclose a motion approving the grant of use immunity to a co-defendant to compel his testimony at trial, along with other materials disclosed by the State pursuant to a joint stipulation, was not a Brady violation. The trial court’s denial of a mistrial or a postponement of the evidentiary portions of trial did not render the proceedings unfair; defense counsel integrated the co-defendant’s unanticipated testimony into his overall defense. State v. Garrick, 870 So. 2d 990, 2004 La. LEXIS 1250 (Apr. 14, 2004), remanded by La. App. 02-0712, 879 So. 2d 401, 2004 La. App. LEXIS 1748 (La.App. 3 Cir. July 1, 2004).

EVIDENCE

• Testimony

•• Credibility

••• Impeachment

•••• Prior Conduct. — Although the state responded to defendant’s discovery by stating that it had no rap sheet on him, it was allowed to ask him on cross-examination if he had any prior convictions, as the state was under no duty to disclose information it did not have. State v. Baldwin, 448 So. 2d 834, 1984 La. App. LEXIS 8436 (Mar. 26, 1984).

State properly introduced defendant’s prior conviction at defendant’s trial for attempted simple burglary to impeach defendant’s credibility under La. Rev. Stat. Ann. § 15:445 (now La. Code Evid. Ann. art. 404), even where it had not provided defendant with a copy of his criminal record in response to a discovery motion; the state’s failure to respond to the discovery request did not prejudice defendant because no criminal record existed, defendant did not file a motion for compliance, and defense counsel was aware of defendant’s prior conviction and never indicated he would have undertaken a different defense strategy had he received a copy of defendant’s criminal record prior to trial. State v. White, 430 So. 2d 174, 1983 La. App. LEXIS 8155 (Mar. 28, 1983).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — If criminal record information held by the clerk of court’s office is a matter of public record and does not fall within one of the exceptions listed in La. R.S. 44:3, the records must merely be made available for public inspection, and your office would not have to do the research. C.Cr.P. Art. 717 provides that the district attorney’s office and other law enforcement agencies are the proper offices for attorneys to look to in order to obtain criminal record information about their clients., OPINION No. 86-216, La. Atty. Gen. Op. No. 1986-216; 1986 La. AG LEXIS 617.

Art. 718. Documents and tangible objects.

Subject to the limitation of Article 723, and except as otherwise prohibited by law, on motion of the defendant, the court shall order the district attorney to permit or authorize the defendant, or an expert working with the defendant, to inspect, copy, examine, test scientifically, photograph, or otherwise reproduce books, papers, documents, photographs, tangible objects, buildings, places, or copies or portions thereof that are within the possession, custody, or control of the state, and that:

(1) are favorable to the defendant and that are material and relevant to the issue of guilt or punishment, or

(2) are intended for use by the state as evidence at the trial, or

(3) were obtained from or belong to the defendant.

The court may determine whether evidence is subject to the provisions of Paragraph (1) hereof by in camera inspection. (Added by Acts 1977, No. 515, § 1; Amended by Acts 2012, No. 842, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 842, in the introductory language, inserted “and except as otherwise prohibited by law” and “or an expert working with the defendant”; and made stylistic changes.

JUDICIAL DECISIONS

INDEX

CIVIL PROCEDURE

• Discovery

•• Methods

••• Requests for Production & Inspection

CONSTITUTIONAL LAW

• Equal Protection

•• Scope of Protection

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview

••• Possession

•••• General Overview

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview

• Grand Juries

•• Secrecy

••• General Overview

• Discovery & Inspection

•• General Overview

•• Bills of Particulars

••• General Overview

•• Brady Materials

••• General Overview

•• Discovery by Defendant

••• General Overview

••• Expert Testimony

•••• General Overview

••• Report of Examinations & Tests

•••• General Overview

••• Tangible Objects

•••• General Overview

•• Discovery by Government

••• General Overview

•• Discovery Misconduct

••• General Overview

•• Subpoenas

••• General Overview

• Eyewitness Identification

•• Photo Identifications

• Counsel

•• Effective Assistance

••• Pretrial

• Trials

•• Defendant’s Rights

••• Right to Fair Trial

• Defenses

•• General Overview

• Appeals

•• Reversible Errors

••• General Overview

•• Standards of Review

••• Harmless & Invited Errors

•••• General Overview

EVIDENCE

• Demonstrative Evidence

•• General Overview
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•• General Overview

• Testimony
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••• General Overview

CIVIL PROCEDURE

• Discovery

•• Methods

••• Requests for Production & Inspection. — In the context of the Federal Trade Commission’s (FTC’s) deceptive acts or practices claims against the grant service providers, a state attorney’s motion to quash a subpoena requiring the Louisiana Attorney General’s Office to reproduce cancelled checks and other documents seized from the providers by the State of Louisiana was denied where the State had initiated parallel criminal proceedings against the providers, La. Code Crim. Proc. Ann. art. 718 allowed the providers to copy the documents, copies of the requested documents were not available from any party to the captioned federal case, and the documents were relevant to the federal case as they involved the same scheme alleged by the FTC. FTC v. United States Grant Res., LLC, 2004 U.S. Dist. LEXIS 11389 (June 18, 2004).

CONSTITUTIONAL LAW

• Equal Protection

•• Scope of Protection. — Based upon rational basis review, La. Code Crim. Proc. Ann. arts. 716 through 723, providing for discovery by the defense in a criminal case, though they provide for limited discovery in comparison with the discovery rules applicable to civil cases, are not unconstitutional under the equal protection clauses of the Louisiana and United States Constitutions. State v. Hennis, 734 So. 2d 16, 1999 La. App. LEXIS 417 (Feb. 19, 1999).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — In a criminal prosecution for distribution of cocaine, defendant’s inability to independently test the cocaine was not fatal to his defense; defendant had the opportunity at trial to challenge the identification of the substance, which he did by thoroughly cross-examining the State’s forensic testing expert. State v. Frazier, 870 So. 2d 1075, 2004 La. App. LEXIS 687 (Mar. 30, 2004), writ denied by La. 2004-1290, 885 So. 2d 584, 2004 La. LEXIS 3212 (La. Oct. 29, 2004).

••• Possession

•••• General Overview. — In a drug case, a court did not err by admitting photographic evidence of defendant at trial that had not been produced in discovery where the State did not use the photographs in its case-in-chief, the photographs were clearly rebuttal evidence, and defendant failed to prove that the State intended to introduce the photographs to deceive the defense or obtain an undue advantage. State v. Young, 862 So. 2d 312, 2003 La. App. LEXIS 3309 (Dec. 5, 2003), modified by, writ of certiorari denied in part by La. 2004-0029, 872 So. 2d 505, 2004 La. LEXIS 1687 (La. May 14, 2004).

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Former La. Code Juv. Proc. Ann. art. 59 (now La. Child. Code Ann. art. 866) made the La. Code of Criminal Procedure applicable to juvenile proceedings, and the State could not be required to produce statements of witnesses or prospective witnesses on a motion for pre-trial discovery unless they contained exculpatory material under La. Code Crim. Proc. Ann. arts. 718 and 723. State in Interest of Giangrosso, 385 So. 2d 471, 1980 La. App. LEXIS 3929 (May 5, 1980), affirmed by 395 So. 2d 709, 1981 La. LEXIS 7290 (La. 1981).

• Grand Juries

•• Secrecy

••• General Overview. — Defendant was not entitled to discover statements from a key witness or a transcript of her grand jury testimony, or the names of witnesses who saw defendant fleeing the scene, where the statements and testimony were not exculpatory, and the other witnesses did not see the shooting. State v. Duncan, 648 So. 2d 1090, 1994 La. App. LEXIS 3582 (Dec. 28, 1994), writ of certiorari denied by La. 95-0662, 657 So. 2d 1028, 1995 La. LEXIS 1820 (La. June 30, 1995), writ of certiorari denied by 516 U.S. 1148, 116 S. Ct. 1020, 134 L. Ed. 2d 99, 1996 U.S. LEXIS 1435, 64 U.S.L.W. 3575 (1996).

• Discovery & Inspection

•• General Overview. — The trial court erred by denying the in camera inspection because the defendant requested exculpatory statements of the eyewitness and chief prosecution witness and the intent, for impeachment and exculpatory use, was obvious; the court remanded for an in camera inspection to determine if there were inconstancies in the key witness’ statements and whether there was information material to the defendant’s guilt or punishment. State v. Whitlock, 454 So. 2d 871, 1984 La. App. LEXIS 9335 (July 31, 1984).

•• Bills of Particulars

••• General Overview. — State’s failure to disclose that one of the victims was unable to identify defendants in a photo line-up, as required by La. Code Crim. Proc. Ann. arts. 718 and 729.2, was harmless error because the evidence was disclosed just prior to trial and the remaining evidence against defendants was overwhelming. State v. Dozier, 553 So. 2d 931, 1989 La. App. LEXIS 2202 (Nov. 16, 1989), writ of certiorari denied by 558 So. 2d 567, 1990 La. LEXIS 580 (La. 1990).

•• Brady Materials

••• General Overview. — In defendant’s murder case, where the jury was aware of a witness’s serious physical condition after a shooting, another witness’s statement concerning that witness’ inability to talk was cumulative to what was presented at trial, and therefore, the prosecution’s failure to disclose that information prior to trial was not erroneous. State v. Crawford, 848 So. 2d 615, 2003 La. App. LEXIS 377 (Feb. 12, 2003), writ denied by La. 2003-1085, 869 So. 2d 815, 2004 La. LEXIS 793 (La. Mar. 12, 2004).

Rules governing discovery by a defendant, La. Code Crim. Proc. Ann. arts. 716-723, can be modified by agreement between the state and a defendant; however, when the litigants choose to modify the discovery process and enter into an open file discovery agreement, it must be fully complied with in good faith, and failure of full, good faith compliance cannot be looked upon as harmless error where the failure relates to a due process violation such as failure to divulge exculpatory evidence. State v. Garrick, 832 So. 2d 1110, 2002 La. App. LEXIS 3751 (Dec. 11, 2002), writ denied by La. 2003-0137, 843 So. 2d 382, 2003 La. LEXIS 1498 (La. May 9, 2003), reversed by, remanded by La. 03-0137, 870 So. 2d 990, 2004 La. LEXIS 1250 (La. Apr. 14, 2004).

State’s failure to provide timely disclosure of witness’ statement impacted the fundamental fairness of the proceedings leading to defendant’s conviction because the record, including objective findings of the autopsy which did not exclude the possibility that the first victim died when reaching behind his back for a weapon, and the details provided by the witness in the witness’ taped statement which had the first victim offering an option to “shoot it out,” possessed such potential to give the evidence at trial an entirely different cast and undermined confidence in the jury’s rejection of relator’s self-defense claim. State v. Kemp, 828 So. 2d 540, 2002 La. LEXIS 2884 (Oct. 15, 2002).

Pursuant to La. Code Crim. Proc. Ann. art. 718, the district attorney should be required to permit or authorize a defendant to inspect, copy, examine, test or reproduce documents and tangible objects within the possession, custody, or control of the state, if the articles sought meet certain statutory criteria. State v. M.M., 802 So. 2d 43, 2001 La. App. LEXIS 1932 (Aug. 29, 2001), writ denied by La. 2001-3370, 826 So. 2d 1121, 2002 La. LEXIS 2934 (La. Oct. 4, 2002).

The contention of a defendant convicted of second-degree murder, that the State’s failure to turn over allegedly exculpatory evidence found on the victim, as required by La. Code Crim. Proc. Ann. art. 718(A), entitled him to postconviction relief, was without merit; because disclosure of the allegedly suppressed evidence would not have made a different outcome reasonably probable, defendant could not claim that he was constitutionally deprived of his right to a fair trial. State v. Biagas, 754 So. 2d 1111, 2000 La. App. LEXIS 234 (Feb. 16, 2000), writ denied by La. 2000-0785, 772 So. 2d 120, 2000 La. LEXIS 2958 (La. Oct. 27, 2000).

In a prosecution of defendant for murder of his estranged wife where defendant introduced evidence that his wife had paged him the day before the crime it was not a violation of the state’s duty to disclose where the state introduced in rebuttal copies of defendant’s telephone and pager records. State v. Hamilton, 747 So. 2d 164, 1999 La. App. LEXIS 3000 (Nov. 3, 1999).

Under La. Code Crim. Proc. Ann. art. 723 defendant was not entitled to witness statements made to State, which were determined to not be material and relevant pursuant to La. Code Crim. Proc. Ann. art. 718, because there were no material discrepancies between the statement and the witness’s trial testimony and nothing remotely exculpatory in the statement. State v. Berry, 684 So. 2d 439, 1996 La. App. LEXIS 2689 (Nov. 8, 1996), writ denied by La. 97-0278, 703 So. 2d 603, 1997 La. LEXIS 3191 (La. Oct. 10, 1997).

Trial court erred when it did not conduct an in camera inspection of the grand jury testimony at defendant’s request, based on testimony that the victims first claimed that defendant forced them to a location at gunpoint and then changed their story; however, the error was harmless because, under Brady, evidence was material and discoverable only if there was a “reasonable probability” that the outcome of the trial was affected. State v. Grubbs, 644 So. 2d 1105, 1994 La. App. LEXIS 2714 (Oct. 21, 1994), writ of certiorari denied by La. 94-2880, 654 So. 2d 323, 1995 La. LEXIS 1256 (La. May 5, 1995).

In the conviction of defendant for aggravated rape, defendant was not entitled to discovery of Child Protection Agency records under La. Code Crim. Proc. Ann. art. 718 which allegedly contained impeaching exculpatory information where defendant was granted an in camera inspection by the trial court. State v. Brossette, 634 So. 2d 1309, 1994 La. App. LEXIS 531 (Mar. 2, 1994), writ of certiorari denied by La. 94-0802, 640 So. 2d 1344, 1994 La. LEXIS 1619 (La. June 24, 1994).

In a juvenile proceeding alleging possession of a Schedule II narcotic, cocaine, documents relating to the instruments used to perform tests on the cocaine and the qualifications of the lab technicians were not discoverable by defendant because they were not intended for use at trial, were not obtained from or belong to defendant, and were not favorable to defendant. State in Interest of H.B., 580 So. 2d 1062, 1991 La. App. LEXIS 1441 (May 30, 1991).

Where defendant was convicted of first degree murder, the rap sheet of another person was not material evidence in order to create a difference in the outcome of the trial; therefore, the failure of the prosecution to disclose the rap sheet did not violate La. Code Crim. Proc. Ann. arts. 718 and 729.2. State v. Johnson, 575 So. 2d 417, 1991 La. App. LEXIS 184 (Jan. 31, 1991), writ of certiorari denied by 578 So. 2d 131, 1991 La. LEXIS 1305 (La. 1991).

In the State’s prosecution of defendant for armed robbery, the trial court abused its discretion in failing to grant defendant’s motion for a continuance under La. Code Crim. Proc. Ann. art. 718 where a continuance would have been a reasonable method of curing the constitutional problems caused by the late disclosure of fingerprint evidence. State v. Hunter, 571 So. 2d 834, 1990 La. App. LEXIS 2907 (Dec. 12, 1990).

Pursuant to La. Code Crim. Proc. Ann. art 718, the State did not violate defendant’s due process rights by not disclosing that defendant’s victim was unable to identify defendant in a photographic array, where the victim made an out of court as well as an in court identification of defendant, and where the victim testified that he was unable to identify defendant in the photographic array. State v. Woolridge, 555 So. 2d 1385, 1989 La. App. LEXIS 2683 (Dec. 28, 1989), writ of certiorari denied by 561 So. 2d 113, 1990 La. LEXIS 1229 (La. 1990).

State should have produced an exculpatory statement made by defendant’s girlfriend prior to trial, but defendant had been aware of the statement, and the failure to produce the statement did not warrant granting defendant’s motion to quash the indictment. State v. Washington, 546 So. 2d 1360, 1989 La. App. LEXIS 1341 (June 29, 1989).

Results of the scientific tests of the contents of defendant’s truck were not exculpatory to defendant, as they indicated that defendant’s truck contained clear gasoline, not the residue from the slop tanks on the shipping barges, as contended by defendant, thus, even had the State responded to defendant’s motion for discovery pursuant to La. Code Crim. Proc. Ann. art. 718, the material discovered would not have been of any help to defendant’s position. State v. Sagona, 451 So. 2d 1171, 1984 La. App. LEXIS 8913 (May 30, 1984), writ denied by 456 So. 2d 172, 1984 La. LEXIS 9632 (La. 1984), writ of certiorari denied by 469 U.S. 1213, 105 S. Ct. 1186, 84 L. Ed. 2d 333, 1985 U.S. LEXIS 927, 53 U.S.L.W. 3598 (1985).

Under La. Code Crim. Proc. Ann. art. 718(1), the defense is entitled only to those statements of prosecution witnesses that are favorable to defendant and which are material and relevant to the issue of guilt or punishment; where the defense failed to request any specific information contained in the statements of prosecution witnesses and failed to show that such statements existed, the trial court did not err in denying the motion for production of statements of witnesses, especially in light of the State’s assertion that no exculpatory evidence was available. State v. Johnson, 443 So. 2d 744, 1983 La. App. LEXIS 9900 (Dec. 9, 1983).

Because Brady material was withheld from a defendant who was convicted of first degree murder and because his inculpatory statement was brought into the jury deliberation room after the jury retired, each of which was reversible error, his motion for a new trial should have been granted. State v. Perkins, 423 So. 2d 1103, 1982 La. LEXIS 12730 (Nov. 29, 1982).

Trial court properly concluded that testimony which defendant’s girlfriend gave to a grand jury was not releasable under La. Code Crim. Proc. Ann. art. 434, but erred by denying defendant’s request that it review statements defendant’s girlfriend gave to law enforcement officials to see if those statements contained material inconsistencies with testimony the girlfriend gave at defendant’s trial, and the state supreme court remanded defendant’s case to the trial court with instructions that it conduct that review and either affirm defendant’s conviction for second degree murder or order a new trial. State v. Ates, 418 So. 2d 1326, 1982 La. LEXIS 11396 (June 21, 1982).

Former La. Code Juv. Proc. Ann. art. 59 (now La. Child. Code Ann. art. 866) made the La. Code of Criminal Procedure applicable to juvenile proceedings, and the State could not be required to produce statements of witnesses or prospective witnesses on a motion for pre-trial discovery unless they contained exculpatory material under La. Code Crim. Proc. Ann. arts. 718 and 723. State in Interest of Giangrosso, 385 So. 2d 471, 1980 La. App. LEXIS 3929 (May 5, 1980), affirmed by 395 So. 2d 709, 1981 La. LEXIS 7290 (La. 1981).

•• Discovery by Defendant

••• General Overview. — In a prosecution of defendant for murder of his estranged wife where defendant introduced evidence that his wife had paged him the day before the crime it was not a violation of the state’s duty to disclose where the state introduced in rebuttal copies of defendant’s telephone and pager records. State v. Hamilton, 747 So. 2d 164, 1999 La. App. LEXIS 3000 (Nov. 3, 1999).

Based upon rational basis review, La. Code Crim. Proc. Ann. arts. 716 through 723, providing for discovery by the defense in a criminal case, though they provide for limited discovery in comparison with the discovery rules applicable to civil cases, are not unconstitutional under the equal protection clauses of the Louisiana and United States Constitutions. State v. Hennis, 734 So. 2d 16, 1999 La. App. LEXIS 417 (Feb. 19, 1999).

A defendant on trial for armed robbery was not entitled to examine or test his clothing prior to trial because he had not filed a motion under La. Code Crim. Proc. Ann. art. 718 requesting an opportunity to examine or test the clothing. State v. Winfrey, 703 So. 2d 63, 1997 La. App. LEXIS 2629 (Oct. 28, 1997), writ denied by La. 98-0264, 719 So. 2d 481, 1998 La. LEXIS 2031 (La. June 19, 1998).

Defendant was entitled to have the trial court conduct an in camera inspection of statements made by witnesses to a detective because, if the statements were material and relevant to defendant’s guilt, the evidence would be discoverable pursuant to La. Code Crim. Proc. Ann. arts. 718 and 723. State v. Marco, 577 So. 2d 328, 1991 La. App. LEXIS 479 (Mar. 14, 1991).

Defendant was not denied the use of exculpatory evidence where the tape of defendant’s statements was thrown away or recorded over because there was no evidence that the state intentionally lost or discarded the evidence to deprive defendant of the use of exculpatory evidence. State v. Kidd, 568 So. 2d 175, 1990 La. App. LEXIS 2104 (Sept. 26, 1990).

Because an item of physical evidence was made available for the defense to photograph and inspect, the prosecutor was not required to disclose the existence of a photograph of the object in response to a discovery request. State v. Emerick, 499 So. 2d 195, 1986 La. App. LEXIS 8019 (Oct. 29, 1986).

Under La. Code Crim. Proc. Ann. art. 718(1), the defense is entitled only to those statements of prosecution witnesses that are favorable to defendant and which are material and relevant to the issue of guilt or punishment; where the defense failed to request any specific information contained in the statements of prosecution witnesses and failed to show that such statements existed, the trial court did not err in denying the motion for production of statements of witnesses, especially in light of the State’s assertion that no exculpatory evidence was available. State v. Johnson, 443 So. 2d 744, 1983 La. App. LEXIS 9900 (Dec. 9, 1983).

Trial court properly refused to give a rape victim’s statement to defense counsel and refused defense counsel’s request to exclude her testimony; defense counsel made a specific request for information in the victim’s statement, the trial judge examined the statement and found that the requested evidence was not exculpatory, but was inculpatory, and therefore, disclosure was not required. State v. Meriwether, 412 So. 2d 558, 1982 La. LEXIS 10633 (Apr. 5, 1982).

State’s objection was properly sustained to cross-examination of a sheriff’s deputy about the content of a written statement made by the victim in defendant’s trial for attempted aggravated rape; La. Code Crim. Proc. Ann. art. 718(1) did not apply because the statement was inculpatory to defendant and consistent with the victim’s testimony. State v. Carthan, 377 So. 2d 308, 1979 La. LEXIS 7532 (Nov. 12, 1979).

••• Expert Testimony

•••• General Overview. — In a criminal trial, defendant’s request for production of the taped statements of a prosecution witness was denied where the statements were not inherently exculpatory, nor were they inconsistent with the witness’ testimony. State v. Williams, 458 So. 2d 1315, 1984 La. App. LEXIS 10335 (Oct. 9, 1984), writ of certiorari denied by 463 So. 2d 1317, 1985 La. LEXIS 8055 (La. 1985).

Defendant was prejudiced by the State’s violation of La. Code Crim. Proc. Ann. arts. 718 and 719 and his conviction for second-degree murder and resulting sentence were reversed and set aside where he was denied the opportunity to examine the State’s expert’s fingerprint evidence because the existence of the evidence was never disclosed to him and defendant did not have an opportunity to prepare a defense to the State’s fingerprint evidence. State v. Davis, 399 So. 2d 1168, 1981 La. LEXIS 8655 (May 18, 1981).

••• Report of Examinations & Tests

•••• General Overview. — In defendant’s murder case, the prosecution was not required to disclose evidence of drugs in a witness’s system after the shooting because defendant did not show that the presence and levels of drugs in the witness’s system could only have occurred with use on the day of the shooting. State v. Crawford, 848 So. 2d 615, 2003 La. App. LEXIS 377 (Feb. 12, 2003), writ denied by La. 2003-1085, 869 So. 2d 815, 2004 La. LEXIS 793 (La. Mar. 12, 2004).

La. Code Crim. Proc. Ann. art. 718, like its federal counterpart, Fed. R. Crim. P. 16(a)(1)(C), permits independent scientific testing by the defense of tangible objects which the State intends to use at trial. State v. Stephens, 782 So. 2d 562, 2001 La. LEXIS 825 (Mar. 16, 2001).

In a murder case in which defendant was accused of killing the victim and then starting a fire to burn the victim’s body, photographs that were made by arson investigators were properly admitted into evidence, and no sanctions were necessary under La. Code Crim. Proc. Ann. art. 729.5, even though they had not been disclosed during discovery pursuant to La. Code Crim. Proc. Ann. art. 718 and La. Code Crim. Proc. Ann. art. 729.3; considering that the evidence was merely supplemental to the experts’ testimony, that defendant’s testimony was inconsistent with his prior testimony, and that defendant suggested no plausible alternative defense, any error in the admission of the photographs was harmless. State v. Moore, 777 So. 2d 600, 2000 La. App. LEXIS 3437 (Dec. 20, 2000), writ denied by La. 2001-0365, 803 So. 2d 986, 2001 La. LEXIS 3837 (La. Dec. 14, 2001).

Where the State did not permit defendant to examine the missing persons’ report, in accordance with La. Code Crim. Proc. Ann. art. 718, and the State did not give notice to defendant that it intended to use the report at trial, reversal of defendant’s conviction for the second-degree murder of his wife was not required on the ground that the police officer’s testimony about and the admission of report itself were not prejudicial but merely cumulative of defendant’s testimony. State v. Thames, 681 So. 2d 480, 1996 La. App. LEXIS 2232 (Sept. 27, 1996), writ of certiorari denied by La. 96-2563, 691 So. 2d 80, 1997 La. LEXIS 855 (La. Mar. 21, 1997).

Where the victim’s medical records were not introduced into evidence at trial, and where there was no indication that the doctor used the records to refresh his memory, and since the state asserted that it did not have the records in its possession, there was no error under La. Code Crim. Proc. Ann. art. 718 in the state’s failure to provide the defendant with the medical records. State v. Brown, 620 So. 2d 508, 1993 La. App. LEXIS 2340 (June 15, 1993), writ of certiorari denied by 625 So. 2d 1062, 1993 La. LEXIS 2945 (La. 1993).

In a juvenile proceeding alleging possession of a Schedule II narcotic, cocaine, documents relating to the instruments used to perform tests on the cocaine and the qualifications of the lab technicians were not discoverable by defendant because they were not intended for use at trial, were not obtained from or belong to defendant, and were not favorable to defendant. State in Interest of H.B., 580 So. 2d 1062, 1991 La. App. LEXIS 1441 (May 30, 1991).

Failure of the State in its discovery response under La. Code Crim. Proc. arts. 718 and 719 to provide the results of a fingerprint test was not an error because the defendant did not attempt to obtain the results of the fingerprint test and the evidence that the State’s fingerprint expert found no identifiable fingerprints at the scene of a murder did not implicate the defendant in the crime. State v. Harriman, 469 So. 2d 298, 1985 La. App. LEXIS 8624 (May 8, 1985), writ denied by 474 So. 2d 1304 (La. 1985).

••• Tangible Objects

•••• General Overview. — In a distribution of cocaine case, defendant defendant was not denied effective assistance of counsel or due process of law because of the denial of written responses to discovery, where defendant was not prejudiced by the State’s late disclosure of the supplemental police report that contained the distance between the location of the transaction and the elementary school. State v. Bartley, 871 So. 2d 563, 2004 La. App. LEXIS 673 (Mar. 30, 2004), writ denied by La. 2004-1055, 883 So. 2d 1006, 2004 La. LEXIS 2748 (La. Oct. 1, 2004).

Mere negligence in preserving evidence, which prevents testing by defendant for possible exonerating characteristics, is not such a denial of fundamental fairness that the prosecution must be dismissed. State v. Frazier, 870 So. 2d 1075, 2004 La. App. LEXIS 687 (Mar. 30, 2004), writ denied by La. 2004-1290, 885 So. 2d 584, 2004 La. LEXIS 3212 (La. Oct. 29, 2004).

In a criminal prosecution for distribution of cocaine, defendant’s inability to independently test the cocaine was not fatal to his defense; defendant had the opportunity at trial to challenge the identification of the substance, which he did by thoroughly cross-examining the State’s forensic testing expert. State v. Frazier, 870 So. 2d 1075, 2004 La. App. LEXIS 687 (Mar. 30, 2004), writ denied by La. 2004-1290, 885 So. 2d 584, 2004 La. LEXIS 3212 (La. Oct. 29, 2004).

Fundamental fairness is violated when a criminal defendant on trial for his liberty is denied the opportunity to have an expert of his choosing, bound by appropriate safeguards imposed by the court, examine a piece of critical evidence whose nature is subject to varying expert opinion, and thus, where there is a sufficient amount of the evidence, a defendant should be permitted to conduct an independent examination; however, the unavailability of the evidence for further testing does not in itself so prejudice defendant’s right to a fair trial so as to warrant a dismissal of the prosecution. State v. Frazier, 870 So. 2d 1075, 2004 La. App. LEXIS 687 (Mar. 30, 2004), writ denied by La. 2004-1290, 885 So. 2d 584, 2004 La. LEXIS 3212 (La. Oct. 29, 2004).

In a drug case, a court did not err by admitting photographic evidence of defendant at trial that had not been produced in discovery where the State did not use the photographs in its case-in-chief, the photographs were clearly rebuttal evidence, and defendant failed to prove that the State intended to introduce the photographs to deceive the defense or obtain an undue advantage. State v. Young, 862 So. 2d 312, 2003 La. App. LEXIS 3309 (Dec. 5, 2003), modified by, writ of certiorari denied in part by La. 2004-0029, 872 So. 2d 505, 2004 La. LEXIS 1687 (La. May 14, 2004).

Where the defense presented new evidence that witnesses did not hear a siren, which was an element under La. Rev. Stat. Ann. § 14:108.1(C), the State was entitled to present rebuttal evidence on this element through the admission of a tape recording of the siren, and because the State did not intend to introduce the tape at trial and only introduced it to rebut defendant’s evidence, the State was not required to disclose the tape pursuant to La. Code Crim. Proc. Ann. art. 718. State v. Hendricks, 850 So. 2d 1096, 2003 La. App. LEXIS 2142 (July 16, 2003).

Trial court did not err in failing to grant defendant’s motion for mistrial and in allowing the introduction of vaginal photos of the victim into defendant’s trial for aggravated rape and unlawful carnal knowledge of a juvenile, although the photos had not been disclosed to the defense before trial; the prosecutor had only learned of the existence of the photos just before the trial, and he had made an effort to disclose the existence to defense counsel. Moreover, the admission of the evidence was not prejudicial to the defense. State v. Simmons, 845 So. 2d 1249, 2003 La. App. LEXIS 1430 (Apr. 29, 2003).

Denial of defendant’s motion for a mistrial during his trial for cocaine possession, due to the State’s alleged discovery misconduct, was proper where, although the record showed that the State failed to produce the photographs in question prior to introducing them at trial as required under La. Code Crim. Proc. Ann. art. 718, the defendant was not prejudiced by the State’s failure to comply with a discovery request, and a mistrial was not warranted. State v. Landrum, 796 So. 2d 94, 2001 La. App. LEXIS 2025 (Sept. 26, 2001), writ denied by La. 2003-0493, 866 So. 2d 823, 2004 La. LEXIS 680 (La. Feb. 20, 2004).

In the consolidated trial of two defendants for armed robbery, under La. Code Crim. Proc. Ann. art. 718, the State was not required to produce the records pursuant to that defendant’s pretrial discovery motions because the State did not intend to introduce the records into evidence and the records were not actually admitted. State v. Richardson, 779 So. 2d 771, 2000 La. App. LEXIS 2669 (Nov. 1, 2000), writ denied by La. 2000-3295, 799 So. 2d 1151, 2001 La. LEXIS 3925 (La. Oct. 26, 2001).

Prosecution’s response that a defendant will be allowed to inspect the State’s evidence at his convenience is adequate compliance with the discovery articles, La. Code Crim. Proc. Ann. arts. 718, 719. State v. Gates, 630 So. 2d 1345, 1994 La. App. LEXIS 56 (Jan. 19, 1994), writ denied by La. 94-0640, 638 So. 2d 1091, 1994 La. LEXIS 1589 (La. June 17, 1994).

Prior to the trial, defense counsel properly filed a motion in which counsel sought discovery of any tangible items the State would introduce at trial as evidence, but the State did not turn over defendant’s wallet in response to defendant’s discovery request; the appellate court found that any prejudice to defendant as the result of the State’s failure to disclose the existence of the wallet in its discovery response did not cause the jury to reach the wrong conclusion as there was sufficient evidence from other witnesses to convict defendant and was harmless error. State v. Breaux, 546 So. 2d 1352, 1989 La. App. LEXIS 1370 (June 28, 1989).

Because an item of physical evidence was made available for the defense to photograph and inspect, the prosecutor was not required to disclose the existence of a photograph of the object in response to a discovery request. State v. Emerick, 499 So. 2d 195, 1986 La. App. LEXIS 8019 (Oct. 29, 1986).

Pursuant to La. Code Crim. Proc. Ann. art. 718, the trial court shall order the district attorney to permit or authorize defendant to inspect or examine tangible objects which are within the possession, custody or control of the state and which are intended for use by the state as evidence at the trial. State v. Sweeney, 443 So. 2d 522, 1983 La. LEXIS 12352 (Nov. 28, 1983).

Defendant’s request for news and television clips covering the bank robbery he was accused of was properly denied where those items were not within the state’s possession, as required by La. Code Crim. Proc. Ann. art. 718. State v. Myers, 438 So. 2d 1332, 1983 La. App. LEXIS 9349 (Oct. 12, 1983), writ of certiorari denied by 443 So. 2d 594, 1983 La. LEXIS 12415 (La. 1983).

Where a criminal prosecution was conducted before La. Code Crim. Proc. Ann. art. 718 was enacted, even though defendant had specifically asked for all pictures of whatever kind of the crime scene taken by or for the police department, the defendant was not entitled to that information State v. Gould, 395 So. 2d 647, 1980 La. LEXIS 9614 (Oct. 6, 1980).

•• Discovery by Government

••• General Overview. — Where a large number of documents were seized from defendant’s office, the State was not required, under La. Code Crim. Proc. Ann. art. 718, to inform the defense as to what it planned to do with each document; defendant had access to all the documents. State v. Cargille, 507 So. 2d 1254, 1987 La. App. LEXIS 9534 (May 13, 1987), writ of certiorari denied by 512 So. 2d 1175, 1987 La. LEXIS 10132 (La. 1987).

•• Discovery Misconduct

••• General Overview. — Even though the State did not identify a firearms expert in discovery, there was no reversible error committed when the expert was permitted to testify because defendant failed to show any prejudice; the expert merely restated other evidence already admitted, and it was common sense, not the expert’s testimony, that let the court know that the circumstances surrounding a shooting were not consistent with defendant’s assertion that it was an accident. State v. James, 873 So. 2d 858, 2004 La. App. LEXIS 1160 (May 12, 2004).

Rules governing discovery by a defendant, La. Code Crim. Proc. Ann. arts. 716-723, can be modified by agreement between the state and a defendant; however, when the litigants choose to modify the discovery process and enter into an open file discovery agreement, it must be fully complied with in good faith, and failure of full, good faith compliance cannot be looked upon as harmless error where the failure relates to a due process violation such as failure to divulge exculpatory evidence. State v. Garrick, 832 So. 2d 1110, 2002 La. App. LEXIS 3751 (Dec. 11, 2002), writ denied by La. 2003-0137, 843 So. 2d 382, 2003 La. LEXIS 1498 (La. May 9, 2003), reversed by, remanded by La. 03-0137, 870 So. 2d 990, 2004 La. LEXIS 1250 (La. Apr. 14, 2004).

Whether the state has complied with La. Code Crim. Proc. Ann. art. 718 is not a question for the jury to decide, but one for the trial court; and on review, the appellate court. State v. Williams, 471 So. 2d 255, 1985 La. App. LEXIS 9769 (May 29, 1985), writ of certiorari denied by 475 So. 2d 1102, 1985 La. LEXIS 9489 (La. 1985).

Where the State discovered a receipt and bill of sale for a stolen compressor the day before trial, and defendant did not receive copies per his prior discovery request, that evidence was properly limited to the sole purpose of impeaching defendant’s credibility when defendant took the stand and refuted the testimony of other witnesses regarding the date defendant sold the compressor to a third party. State v. Strickland, 398 So. 2d 1062, 1981 La. LEXIS 8059 (May 18, 1981).

•• Subpoenas

••• General Overview. — Defendant was not entitled to discover statements from a key witness or a transcript of her grand jury testimony, or the names of witnesses who saw defendant fleeing the scene, where the statements and testimony were not exculpatory, and the other witnesses did not see the shooting. State v. Duncan, 648 So. 2d 1090, 1994 La. App. LEXIS 3582 (Dec. 28, 1994), writ of certiorari denied by La. 95-0662, 657 So. 2d 1028, 1995 La. LEXIS 1820 (La. June 30, 1995), writ of certiorari denied by 516 U.S. 1148, 116 S. Ct. 1020, 134 L. Ed. 2d 99, 1996 U.S. LEXIS 1435, 64 U.S.L.W. 3575 (1996).

• Eyewitness Identification

•• Photo Identifications. — Pursuant to La. Code Crim. Proc. Ann. art 718, the State did not violate defendant’s due process rights by not disclosing that defendant’s victim was unable to identify defendant in a photographic array, where the victim made an out of court as well as an in court identification of defendant, and where the victim testified that he was unable to identify defendant in the photographic array. State v. Woolridge, 555 So. 2d 1385, 1989 La. App. LEXIS 2683 (Dec. 28, 1989), writ of certiorari denied by 561 So. 2d 113, 1990 La. LEXIS 1229 (La. 1990).

Fact that police used a driver’s license photograph of defendant in a photographic lineup that was larger than mug shot photographs of other people did not make the victim’s in-court identification of defendant unreliable, and the trial court did not abuse its discretion by giving defendant access to the photographic lineup and the opportunity to cross-examine the police officer who prepared it instead of granting defendant’s motion for a mistrial after the prosecution failed to provide a copy of the lineup in response to defendant’s request for discovery. State v. Dixon, 457 So. 2d 854, 1984 La. App. LEXIS 9629 (Oct. 9, 1984), review denied by 462 So. 2d 191, 1984 La. LEXIS 10470 (La. 1984).

• Counsel

•• Effective Assistance

••• Pretrial. — In a distribution of cocaine case, defendant defendant was not denied effective assistance of counsel or due process of law because of the denial of written responses to discovery, where defendant was not prejudiced by the State’s late disclosure of the supplemental police report that contained the distance between the location of the transaction and the elementary school. State v. Bartley, 871 So. 2d 563, 2004 La. App. LEXIS 673 (Mar. 30, 2004), writ denied by La. 2004-1055, 883 So. 2d 1006, 2004 La. LEXIS 2748 (La. Oct. 1, 2004).

• Trials

•• Defendant’s Rights

••• Right to Fair Trial. — Mere negligence in preserving evidence, which prevents testing by defendant for possible exonerating characteristics, is not such a denial of fundamental fairness that the prosecution must be dismissed. State v. Frazier, 870 So. 2d 1075, 2004 La. App. LEXIS 687 (Mar. 30, 2004), writ denied by La. 2004-1290, 885 So. 2d 584, 2004 La. LEXIS 3212 (La. Oct. 29, 2004).

In a criminal prosecution for distribution of cocaine, defendant’s inability to independently test the cocaine was not fatal to his defense; defendant had the opportunity at trial to challenge the identification of the substance, which he did by thoroughly cross-examining the State’s forensic testing expert. State v. Frazier, 870 So. 2d 1075, 2004 La. App. LEXIS 687 (Mar. 30, 2004), writ denied by La. 2004-1290, 885 So. 2d 584, 2004 La. LEXIS 3212 (La. Oct. 29, 2004).

Fundamental fairness is violated when a criminal defendant on trial for his liberty is denied the opportunity to have an expert of his choosing, bound by appropriate safeguards imposed by the court, examine a piece of critical evidence whose nature is subject to varying expert opinion, and thus, where there is a sufficient amount of the evidence, a defendant should be permitted to conduct an independent examination; however, the unavailability of the evidence for further testing does not in itself so prejudice defendant’s right to a fair trial so as to warrant a dismissal of the prosecution. State v. Frazier, 870 So. 2d 1075, 2004 La. App. LEXIS 687 (Mar. 30, 2004), writ denied by La. 2004-1290, 885 So. 2d 584, 2004 La. LEXIS 3212 (La. Oct. 29, 2004).

State’s failure to provide timely disclosure of witness’ statement impacted the fundamental fairness of the proceedings leading to defendant’s conviction because the record, including objective findings of the autopsy which did not exclude the possibility that the first victim died when reaching behind his back for a weapon, and the details provided by the witness in the witness’ taped statement which had the first victim offering an option to “shoot it out,” possessed such potential to give the evidence at trial an entirely different cast and undermined confidence in the jury’s rejection of relator’s self-defense claim. State v. Kemp, 828 So. 2d 540, 2002 La. LEXIS 2884 (Oct. 15, 2002).

Because Brady material was withheld from a defendant who was convicted of first degree murder and because his inculpatory statement was brought into the jury deliberation room after the jury retired, each of which was reversible error, his motion for a new trial should have been granted. State v. Perkins, 423 So. 2d 1103, 1982 La. LEXIS 12730 (Nov. 29, 1982).

• Defenses

•• General Overview. — Under La. Code Crim. Proc. Ann. art. 718 the State must disclose the information that the victim was wanted on an outstanding warrant if the information was relevant to the defendant’s guilt and material to the case. State v. Wright, 447 So. 2d 614, 1984 La. App. LEXIS 8335 (Mar. 14, 1984).

• Appeals

•• Reversible Errors

••• General Overview. — Even though the State did not identify a firearms expert in discovery, there was no reversible error committed when the expert was permitted to testify because defendant failed to show any prejudice; the expert merely restated other evidence already admitted, and it was common sense, not the expert’s testimony, that let the court know that the circumstances surrounding a shooting were not consistent with defendant’s assertion that it was an accident. State v. James, 873 So. 2d 858, 2004 La. App. LEXIS 1160 (May 12, 2004).

•• Standards of Review

••• Harmless & Invited Errors

•••• General Overview. — Prior to the trial, defense counsel properly filed a motion in which counsel sought discovery of any tangible items the State would introduce at trial as evidence, but the State did not turn over defendant’s wallet in response to defendant’s discovery request; the appellate court found that any prejudice to defendant as the result of the State’s failure to disclose the existence of the wallet in its discovery response did not cause the jury to reach the wrong conclusion as there was sufficient evidence from other witnesses to convict defendant and was harmless error. State v. Breaux, 546 So. 2d 1352, 1989 La. App. LEXIS 1370 (June 28, 1989).

EVIDENCE

• Demonstrative Evidence

•• General Overview. — In defendant’s trial for possession of a firearm by a convicted felon, the trial court did not err in allowing the state to introduce photographs depicting the firearms found in defendant’s residence; prior to trial, the defense was adequately apprised of the existence of the pictures and the trial court determined that no prejudice would result from admitting the photographs to visually aid the jury’s appreciation of the location of the weapons. State v. Vailes, 564 So. 2d 778, 1990 La. App. LEXIS 1615 (June 20, 1990).

•• Admissibility. — In a drug case, a court did not err by admitting photographic evidence of defendant at trial that had not been produced in discovery where the State did not use the photographs in its case-in-chief, the photographs were clearly rebuttal evidence, and defendant failed to prove that the State intended to introduce the photographs to deceive the defense or obtain an undue advantage. State v. Young, 862 So. 2d 312, 2003 La. App. LEXIS 3309 (Dec. 5, 2003), modified by, writ of certiorari denied in part by La. 2004-0029, 872 So. 2d 505, 2004 La. LEXIS 1687 (La. May 14, 2004).

La. Code Crim. Proc. Ann. art. 718 was inapplicable and did not serve as authority to grant defendant’s motion to view the crime scene prior to trial because the crime scene was a business parking lot that was open to the general public and not a place within the possession, custody, or control of the state, and these premises were therefore already accessible to defense counsel. State v. Williams, 615 So. 2d 1009, 1993 La. App. LEXIS 1001 (Mar. 5, 1993), writ of certiorari denied by 619 So. 2d 543, 1993 La. LEXIS 1861 (La. 1993).

• Documentary Evidence

•• General Overview. — In a murder case in which defendant was accused of killing the victim and then starting a fire to burn the victim’s body, photographs that were made by arson investigators were properly admitted into evidence, and no sanctions were necessary under La. Code Crim. Proc. Ann. art. 729.5, even though they had not been disclosed during discovery pursuant to La. Code Crim. Proc. Ann. art. 718 and La. Code Crim. Proc. Ann. art. 729.3; considering that the evidence was merely supplemental to the experts’ testimony, that defendant’s testimony was inconsistent with his prior testimony, and that defendant suggested no plausible alternative defense, any error in the admission of the photographs was harmless. State v. Moore, 777 So. 2d 600, 2000 La. App. LEXIS 3437 (Dec. 20, 2000), writ denied by La. 2001-0365, 803 So. 2d 986, 2001 La. LEXIS 3837 (La. Dec. 14, 2001).

• Testimony

•• Credibility

••• General Overview. — Where the State discovered a receipt and bill of sale for a stolen compressor the day before trial, and defendant did not receive copies per his prior discovery request, that evidence was properly limited to the sole purpose of impeaching defendant’s credibility when defendant took the stand and refuted the testimony of other witnesses regarding the date defendant sold the compressor to a third party. State v. Strickland, 398 So. 2d 1062, 1981 La. LEXIS 8059 (May 18, 1981).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: Discovery of the State’s Witnesses: State v. Walters. 43 La. L. Rev. 1549 (July, 1983).

Note: Admissibility of Hypnotically Enhanced Testimony in Louisiana. 44 La. L. Rev. 1039 (March, 1984).

Article: Reflections Upon Louisiana’s Child Witness Videotaping Statute: Utility and Constitutionality in the Wake of Stincer. 47 La. L. Rev. 1255 (July, 1987).

Note: A First Step Toward Resolution of the Physical Evidence Dilemma: State v. Green. 48 La. L. Rev. 1019 (March, 1988).

Comment: Knowledge, Intent, System, and Motive: A Much Needed Return to the Requirement of Independent Relevance. 55 La. L. Rev. 179 (September, 1994).

Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

General Law Reviews. — Article: Ake v. Oklahoma: The Right to Expert Assistance in a Post-Daubert, Post-DNA World. 89 Cornell L. Rev. 1305 (2004).

Art. 718.1. Evidence of obscenity, video voyeurism, or pornography involving juveniles.

A. In any criminal proceeding, any property or material that is alleged to constitute evidence of obscenity as defined in R.S. 14:106(A)(2) that is unlawfully possessed, video voyeurism as defined in R.S. 14:283, or pornography involving juveniles as defined in R.S. 14:81.1 shall remain in the care, custody, and control of the court or the district attorney.

B. Notwithstanding any other provision of law to the contrary, the court shall deny any request by the defendant to copy, photograph, duplicate, or otherwise reproduce any property or material that is alleged to constitute evidence of obscenity as defined in R.S. 14:106(A)(2) that is unlawfully possessed, video voyeurism as defined in R.S. 14:283, or pornography involving juveniles as defined in R.S. 14:81.1, provided that the district attorney makes the property or material reasonably available to the defendant.

C. For purposes of this Article, the property or material shall be deemed reasonably available to the defendant if the district attorney provides ample opportunity for the inspection, viewing, and examination at the office of the district attorney of the property or material by the defendant, the defendant’s attorney, and any individual the defendant may seek to qualify to furnish expert testimony at trial. (Acts 2012, No. 404, § 1, eff. Aug. 1, 2012.)

LSLI 2012 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute merged the versions of Code of Criminal Procedure Article 718.1 enacted by Acts 2012, No. 558, § 1, and No. 404, § 1, to carry the introductory paragraph as enacted by No. 404, § 1 and the remaining paragraphs as enacted by No. 558, § 1 with an effective date of June 5, 2012.

Art. 718.2. Prohibition on reproduction of pornography involving juveniles.

A. In any criminal proceeding, any property or material that is alleged to constitute evidence of obscenity as defined in R.S. 14:106(A)(2) that is unlawfully possessed, video voyeurism as defined in R.S. 14:283, or pornography involving juveniles as defined in R.S. 14:81.1, shall remain in the care, custody, and control of the court or the district attorney.

B. Notwithstanding any other provision of law to the contrary, the court shall deny any request by the defendant to copy, photograph, duplicate, or otherwise reproduce any property or material that is alleged to constitute evidence of obscenity as defined in R.S. 14:106(A)(2) that is unlawfully possessed, video voyeurism as defined in R.S. 14:283, or pornography involving juveniles as defined in R.S. 14:81.1, provided that the district attorney makes the property or material reasonably available to the defendant.

C. For purposes of this Article, the property or material shall be deemed reasonably available to the defendant if the district attorney provides ample opportunity for the inspection, viewing, and examination at the office of the district attorney of the property or material by the defendant, the defendant’s attorney, and any individual the defendant may seek to qualify to furnish expert testimony at trial. (Acts 2012, No. 558, § 1, eff. June 5, 2012.)

Art. 719. Reports of examinations and tests.

A. Upon motion of the defendant, the court shall order the district attorney to permit or authorize the defendant to inspect and copy, photograph, or otherwise reproduce any results or reports, or copies thereof, of a physical or mental examination, and of scientific tests or experiments, made in connection with or material to the particular case, that are in the possession, custody, control, or knowledge of the district attorney and intended for use at trial. Exculpatory evidence shall be produced under this Article even though it is not intended for use at trial.

B. In addition, upon motion of the defendant, whenever the court orders the defendant to provide urine, blood, saliva, or hair samples or samples of other bodily substances for deoxyribonucleic acid testing in a criminal case, the defendant shall be authorized to acquire one-half of the deoxyribonucleic acid sample to be tested separately by the defendant at his expense. (Added by Acts 1977, No. 515, § 1; Acts 1997, No. 1074, § 1.)
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CONSTITUTIONAL LAW

• Equal Protection

•• Scope of Protection. — Based upon rational basis review, La. Code Crim. Proc. Ann. arts. 716 through 723, providing for discovery by the defense in a criminal case, though they provide for limited discovery in comparison with the discovery rules applicable to civil cases, are not unconstitutional under the equal protection clauses of the Louisiana and United States Constitutions. State v. Hennis, 734 So. 2d 16, 1999 La. App. LEXIS 417 (Feb. 19, 1999).



CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Robbery

•••• General Overview. — Trial court did not err in requiring defendant to submit to fingerprint and palm print examinations in front of the jury where the test was not conducted before the trial, further, there is nothing in the record to support the defendant’s argument that he was surprised by the procedure or to learn that the palm print on the hard hat had been discovered prior to trial, defendant’s argument that he was surprised was not raised during the trial; neither the law nor the facts supported defendant’s contention that the taking of the prints in front of the jury prejudiced him. State v. Guiden, 873 So. 2d 835, 2004 La. App. LEXIS 1178 (May 12, 2004).

• Discovery & Inspection

•• Brady Materials

••• General Overview. — Rules governing discovery by a defendant, La. Code Crim. Proc. Ann. arts. 716-723, can be modified by agreement between the state and a defendant; however, when the litigants choose to modify the discovery process and enter into an open file discovery agreement, it must be fully complied with in good faith, and failure of full, good faith compliance cannot be looked upon as harmless error where the failure relates to a due process violation such as failure to divulge exculpatory evidence. State v. Garrick, 832 So. 2d 1110, 2002 La. App. LEXIS 3751 (Dec. 11, 2002), writ denied by La. 2003-0137, 843 So. 2d 382, 2003 La. LEXIS 1498 (La. May 9, 2003), reversed by, remanded by La. 03-0137, 870 So. 2d 990, 2004 La. LEXIS 1250 (La. Apr. 14, 2004).

In a juvenile proceeding alleging possession of a Schedule II narcotic, cocaine, documents relating to the instruments used to perform tests on the cocaine and the qualifications of the lab technicians were not discoverable by defendant because they were not intended for use at trial, were not obtained from or belong to defendant, and were not favorable to defendant. State in Interest of H.B., 580 So. 2d 1062, 1991 La. App. LEXIS 1441 (May 30, 1991).

Defendant was not entitled to blood tests whose existence he discovered prior to trial where he did not show that they were exculpatory or that he was denied access to the tests. State v. Hamilton, 470 So. 2d 604, 1985 La. App. LEXIS 9757 (May 29, 1985).

•• Discovery by Defendant

••• General Overview. — Under La. Code Crim. Proc. Ann. art. 719, the State was not required to assemble all items requested and present them to the defense; rather, the State was required to allow the defendant access to the information requested. State v. Martin, 472 So. 2d 91, 1985 La. App. LEXIS 8939 (June 3, 1985).

••• Report of Examinations & Tests

•••• General Overview. — Pursuant to La. Code Crim. Proc. Ann. art. 719, although defendant was not given the report of a deputy concerning defendant’s fingerprints prior to trial, the non-disclosure did not warrant reversal because defendant was aware of the fingerprint evidence against him and was not lulled into a misapprehension of the strength of the State’s case by the non-disclosure of the written report. State v. Jones, 733 So. 2d 127, 1999 La. App. LEXIS 860 (Apr. 1, 1999), writ denied by La. 99-1185, 748 So. 2d 434, 1999 La. LEXIS 2421 (La. Oct. 1, 1999).

Where a ballistics report was not available to the prosecution until the day the expert’s testimony was offered at trial, and the evidence was more favorable to the defendant than an earlier report, the prosecution was not in violation of La. Code Crim. Proc. Ann. art. 719, which required the state to provide the defendant with copies of test results that were in the possession, custody, control, or knowledge of the district attorney and intended for use at trial. State v. Rhodes, 688 So. 2d 628, 1997 La. App. LEXIS 62 (Jan. 22, 1997), writ of certiorari denied by La. 97-0753, 701 So. 2d 980, 1997 La. LEXIS 2882 (La. Sept. 26, 1997).

Where a ballistics report was not available to the prosecution until the day the expert’s testimony was offered at trial, and the evidence was more favorable to the defendant than an earlier report, the trial court did not abuse its discretion by declining to impose sanctions pursuant to La. Code Crim. Proc. Ann. art. 729.5(A), because any violation of La. Code Crim. Proc. Ann. art. 719 was harmless. State v. Rhodes, 688 So. 2d 628, 1997 La. App. LEXIS 62 (Jan. 22, 1997), writ of certiorari denied by La. 97-0753, 701 So. 2d 980, 1997 La. LEXIS 2882 (La. Sept. 26, 1997).

In a juvenile proceeding alleging possession of a Schedule II narcotic, cocaine, documents relating to the instruments used to perform tests on the cocaine and the qualifications of the lab technicians were not discoverable by defendant because they were not intended for use at trial, were not obtained from or belong to defendant, and were not favorable to defendant. State in Interest of H.B., 580 So. 2d 1062, 1991 La. App. LEXIS 1441 (May 30, 1991).

Pursuant to La. Code Crim. Proc. Ann. art. 719, a defendant was entitled to production of the underlying materials relied upon by the State’s experts for their conclusions and testimony. State v. Burgess, 482 So. 2d 651, 1985 La. App. LEXIS 10087 (Nov. 7, 1985).

Defendant was not entitled to blood tests whose existence he discovered prior to trial where he did not show that they were exculpatory or that he was denied access to the tests. State v. Hamilton, 470 So. 2d 604, 1985 La. App. LEXIS 9757 (May 29, 1985).

Failure of the State in its discovery response under La. Code Crim. Proc. arts. 718 and 719 to provide the results of a fingerprint test was not an error because the defendant did not attempt to obtain the results of the fingerprint test and the evidence that the State’s fingerprint expert found no identifiable fingerprints at the scene of a murder did not implicate the defendant in the crime. State v. Harriman, 469 So. 2d 298, 1985 La. App. LEXIS 8624 (May 8, 1985), writ denied by 474 So. 2d 1304 (La. 1985).

In defendant’s trial for second degree murder, pursuant to La. Code Crim. Proc. Ann. art. 719, the State was required to produce a police officer’s crime scene technician’s report because the report resulted from scientific tests and was intended to be used at trial. State v. Lingle, 461 So. 2d 1046, 1985 La. LEXIS 7820 (Jan. 14, 1985).

The “intended for use at trial” language in La. Code Crim. Proc. Ann. art. 719 must be interpreted to include the disclosure of reports that are related to a witness’ testimony State v. Lingle, 461 So. 2d 1046, 1985 La. LEXIS 7820 (Jan. 14, 1985).

Although the state violated La. Code Crim. Proc. Ann. art. 719 by permitting the state to proceed with presenting the evidence of the x-rays concerning the victim’s broken limbs without having let defendant examine them as required in his pretrial discovery request, the error was harmless, as defendant had been notified of the sum of the witness’s testimony. State v. Felo, 454 So. 2d 1150, 1984 La. App. LEXIS 9313 (July 16, 1984), writ denied by 488 So. 2d 686, 1986 La. LEXIS 6401 (La. 1986).

Defendant was not prejudiced by the State’s failure to disclose one crime laboratory employee’s analysis that a substance was marijuana because defendant already knew this same analysis from a different laboratory employee; given that defendant did not contend or attempt to prove that the substance contained in the bags was not marijuana, although the trial court could have ordered, pursuant to La. Code Crim. Proc. Ann. art. 719, the district attorney to permit defendant to conduct such testing, this was further evidence that the State’s failure to comply with discovery procedure was not prejudicial. State v. Downing, 451 So. 2d 1221, 1984 La. App. LEXIS 8954 (June 6, 1984).

The state did not commit discovery misconduct by not supplying a coroner’s report to defendant where defendant did not seek to obtain the document. State v. Williams, 438 So. 2d 1212, 1983 La. App. LEXIS 9310 (Oct. 12, 1983), writ of certiorari denied by 443 So. 2d 590, 1983 La. LEXIS 12518 (La. 1983).

Where the State complied with the La. Code Crim. Proc. Ann. art. 719 by furnishing defendant with a copy of the crime laboratory report that indicated a positive result for cocaine, and a sample of the contraband for his own independent testing, there was no error in the trial judge’s refusal to permit further discovery of the analytical methods of the State’s chemists absent a showing of prejudice to defendant. State v. Martinez, 432 So. 2d 1201, 1983 La. App. LEXIS 8761 (June 7, 1983), writ of certiorari denied by 435 So. 2d 439, 1983 La. LEXIS 11046 (La. 1983).

Pursuant to La. code Crim. Proc. Ann. art. 719, the rebuttal testimony that included the results of a drug scan made on the victim was properly admitted because it was not intended for use at trial within the contemplation of the statute; no mention was made of the drug scan in the State’s opening statement and the testimony about the drug scan was used as rebuttal evidence to weigh against defendant’s testimony that the victim was on something. State v. Amedee, 408 So. 2d 1259, 1982 La. LEXIS 9873 (Jan. 25, 1982).

••• Tangible Objects

•••• General Overview. — Prosecution’s response that a defendant will be allowed to inspect the State’s evidence at his convenience is adequate compliance with the discovery articles, La. Code Crim. Proc. Ann. arts. 718, 719. State v. Gates, 630 So. 2d 1345, 1994 La. App. LEXIS 56 (Jan. 19, 1994), writ denied by La. 94-0640, 638 So. 2d 1091, 1994 La. LEXIS 1589 (La. June 17, 1994).

•• Discovery by Government

••• General Overview. — State was not entitled to discovery under La. Code Crim. Proc. Ann. art. 725 of the reports of physical and mental examinations in possession of a defendant who pled not guilty by reason of insanity because defendant had not requested discovery of those reports under La. Code Crim. Proc. Ann. art. 719. State v. Heath, 427 So. 2d 496, 1983 La. App. LEXIS 7985 (Jan. 28, 1983).

•• Discovery Misconduct

••• General Overview. — Defendant failed to show that any specific prejudice resulted from the State’s untimely disclosure of a videotape that showed defendant shoplifting where the videotape merely corroborated the store loss manager’s testimony and the trial court provided a sufficient remedy by recessing the trial and giving defendant an opportunity to view the videotape. State v. Chaplain, 852 So. 2d 1088, 2003 La. App. LEXIS 2221 (July 29, 2003).

Rules governing discovery by a defendant, La. Code Crim. Proc. Ann. arts. 716-723, can be modified by agreement between the state and a defendant; however, when the litigants choose to modify the discovery process and enter into an open file discovery agreement, it must be fully complied with in good faith, and failure of full, good faith compliance cannot be looked upon as harmless error where the failure relates to a due process violation such as failure to divulge exculpatory evidence. State v. Garrick, 832 So. 2d 1110, 2002 La. App. LEXIS 3751 (Dec. 11, 2002), writ denied by La. 2003-0137, 843 So. 2d 382, 2003 La. LEXIS 1498 (La. May 9, 2003), reversed by, remanded by La. 03-0137, 870 So. 2d 990, 2004 La. LEXIS 1250 (La. Apr. 14, 2004).

The state did not commit discovery misconduct by not supplying a coroner’s report to defendant where defendant did not seek to obtain the document. State v. Williams, 438 So. 2d 1212, 1983 La. App. LEXIS 9310 (Oct. 12, 1983), writ of certiorari denied by 443 So. 2d 590, 1983 La. LEXIS 12518 (La. 1983).

• Trials

•• Motions for Mistrial. — Trial court did not err in requiring defendant to submit to fingerprint and palm print examinations in front of the jury where the test was not conducted before the trial, further, there is nothing in the record to support the defendant’s argument that he was surprised by the procedure or to learn that the palm print on the hard hat had been discovered prior to trial, defendant’s argument that he was surprised was not raised during the trial; neither the law nor the facts supported defendant’s contention that the taking of the prints in front of the jury prejudiced him. State v. Guiden, 873 So. 2d 835, 2004 La. App. LEXIS 1178 (May 12, 2004).

• Witnesses

•• Presentation. — The “intended for use at trial” language in La. Code Crim. Proc. Ann. art. 719 must be read to include the requirements of La. Code Crim. Proc. Ann. art. 725, that reports be disclosed if related to the witness’ testimony at trial. State v. Charles, 602 So. 2d 15, 1992 La. App. LEXIS 1529 (May 15, 1992), writ denied in part by, amended by 607 So. 2d 566, 1992 La. LEXIS 3618 (La. 1992).

• Appeals

•• Standards of Review

••• Harmless & Invited Errors

•••• General Overview. — Pursuant to La. Code Crim. Proc. Ann. art. 719, although defendant was not given the report of a deputy concerning defendant’s fingerprints prior to trial, the non-disclosure did not warrant reversal because defendant was aware of the fingerprint evidence against him and was not lulled into a misapprehension of the strength of the State’s case by the non-disclosure of the written report. State v. Jones, 733 So. 2d 127, 1999 La. App. LEXIS 860 (Apr. 1, 1999), writ denied by La. 99-1185, 748 So. 2d 434, 1999 La. LEXIS 2421 (La. Oct. 1, 1999).

EVIDENCE

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor. — Defendant failed to show that any specific prejudice resulted from the State’s untimely disclosure of a videotape that showed defendant shoplifting where the videotape merely corroborated the store loss manager’s testimony and the trial court provided a sufficient remedy by recessing the trial and giving defendant an opportunity to view the videotape. State v. Chaplain, 852 So. 2d 1088, 2003 La. App. LEXIS 2221 (July 29, 2003).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Trial and Post Conviction Procedure. 46 La. L. Rev. 445 (January, 1986).

Comment: Admissibility of Expert Testimony After Daubert and Foret: A Wider Gate, a More Vigilant Gatekeeper. 54 La. L. Rev. 1307 (May, 1994).

Comment: Knowledge, Intent, System, and Motive: A Much Needed Return to the Requirement of Independent Relevance. 55 La. L. Rev. 179 (September, 1994).

Art. 720. Evidence of other crimes.

Upon motion of defendant, the court shall order the district attorney to inform the defendant of the state’s intent to offer evidence of the commission of any other crime admissible under the authority of Louisiana Code of Evidence Article 404. Provided however, that such order shall not require the district attorney to inform the defendant of the state’s intent to offer evidence of offenses which relates to conduct that constitutes an integral part of the act or transaction that is the subject of the present proceeding or other crimes for which the accused was previously convicted. (Added by Acts 1977, No. 515, § 1. Acts 1988, No. 515, § 3, eff. Jan. 1, 1989.)

Editor’s Notes. — See Acts 1998, No. 515, § 12.

JUDICIAL DECISIONS

INDEX

CIVIL PROCEDURE

• Trials

•• Closing Arguments

••• General Overview

CONSTITUTIONAL LAW

• Equal Protection

•• Scope of Protection

CRIMINAL LAW & PROCEDURE

• Discovery & Inspection

•• Discovery by Defendant

••• General Overview

••• Prior Record of Defendant

•• Discovery Misconduct

••• General Overview

• Trials

•• Motions for Mistrial

• Appeals

•• Reviewability

••• Preservation for Review

•••• General Overview

••• Waiver

•••• General Overview

EVIDENCE

• Hearsay

•• Exceptions

••• State of Mind

•••• General Overview
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• Relevance

•• Prior Acts, Crimes & Wrongs

• Testimony
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••• Impeachment

•••• Bias, Motive & Prejudice

•••• Prior Conduct

CIVIL PROCEDURE

• Trials

•• Closing Arguments

••• General Overview. — Prosecutor’s improper closing argument that referred to defendant’s alleged association with a prisoner did not warrant a mistrial because defense counsel did not request the trial court to admonish the jury or move for a mistrial; there was no evidence that the jury was unduly influenced by the reference or that the reference contributed to the verdict. State v. White, 430 So. 2d 174, 1983 La. App. LEXIS 8155 (Mar. 28, 1983).

CONSTITUTIONAL LAW

• Equal Protection

•• Scope of Protection. — Based upon rational basis review, La. Code Crim. Proc. Ann. arts. 716 through 723, providing for discovery by the defense in a criminal case, though they provide for limited discovery in comparison with the discovery rules applicable to civil cases, are not unconstitutional under the equal protection clauses of the Louisiana and United States Constitutions. State v. Hennis, 734 So. 2d 16, 1999 La. App. LEXIS 417 (Feb. 19, 1999).

CRIMINAL LAW & PROCEDURE

• Discovery & Inspection

•• Discovery by Defendant

••• General Overview. — Evidence that constitutes an integral part of the crime, formerly known as res gestae, is admissible without prior notice to the defense. State v. Rogers, 757 So. 2d 655, 1999 La. App. LEXIS 2697 (Sept. 24, 1999), writ denied by La. 1999-3526, 764 So. 2d 962, 2000 La. LEXIS 1861 (La. June 16, 2000).

••• Prior Record of Defendant. — State properly introduced defendant’s prior conviction at defendant’s trial for attempted simple burglary to impeach defendant’s credibility under former La. Rev. Stat. Ann. § 15:445 (now La. Code Evid. Ann. art. 404), even where it had not provided defendant with a copy of his criminal record in response to a discovery motion; the state’s failure to respond to the discovery request did not prejudice defendant because no criminal record existed, defendant did not file a motion for compliance, and defense counsel was aware of defendant’s prior conviction and never indicated he would have undertaken a different defense strategy had he received a copy of defendant’s criminal record prior to trial. State v. White, 430 So. 2d 174, 1983 La. App. LEXIS 8155 (Mar. 28, 1983).

•• Discovery Misconduct

••• General Overview. — Rules governing discovery by a defendant, La. Code Crim. Proc. Ann. arts. 716-723, can be modified by agreement between the state and a defendant; however, when the litigants choose to modify the discovery process and enter into an open file discovery agreement, it must be fully complied with in good faith, and failure of full, good faith compliance cannot be looked upon as harmless error where the failure relates to a due process violation such as failure to divulge exculpatory evidence. State v. Garrick, 832 So. 2d 1110, 2002 La. App. LEXIS 3751 (Dec. 11, 2002), writ denied by La. 2003-0137, 843 So. 2d 382, 2003 La. LEXIS 1498 (La. May 9, 2003), reversed by, remanded by La. 03-0137, 870 So. 2d 990, 2004 La. LEXIS 1250 (La. Apr. 14, 2004).

• Trials

•• Motions for Mistrial. — Prosecutor’s improper closing argument that referred to defendant’s alleged association with a prisoner did not warrant a mistrial because defense counsel did not request the trial court to admonish the jury or move for a mistrial; there was no evidence that the jury was unduly influenced by the reference or that the reference contributed to the verdict. State v. White, 430 So. 2d 174, 1983 La. App. LEXIS 8155 (Mar. 28, 1983).

• Appeals

•• Reviewability

••• Preservation for Review

•••• General Overview. — Where defense counsel offered no objection to the breadth of the remaining testimony that related to a bank robbery and the shooting of a police chief, while defendant was on a seven state crime spree, defendant could not subsequently complain about the prejudicial nature of the testimony on appeal. State v. Taylor, 855 So. 2d 958, 2003 La. App. LEXIS 2545 (Sept. 26, 2003), writ of certiorari denied by La. 2003-3141, 869 So. 2d 848, 2004 La. LEXIS 914 (La. Mar. 19, 2004).

••• Waiver

•••• General Overview. — Prosecutor’s improper closing argument that referred to defendant’s alleged association with a prisoner did not warrant a mistrial because defense counsel did not request the trial court to admonish the jury or move for a mistrial; there was no evidence that the jury was unduly influenced by the reference or that the reference contributed to the verdict. State v. White, 430 So. 2d 174, 1983 La. App. LEXIS 8155 (Mar. 28, 1983).

EVIDENCE

• Hearsay

•• Exceptions

••• State of Mind

•••• General Overview. — Evidence of prior crimes and the long-term sentence that defendant faced constituted an integral part of the crime, formerly res gestae, and was admissible without prior notice to the defense under La. Code Crim. Proc. Ann. art. 720. State v. Rogers, 757 So. 2d 655, 1999 La. App. LEXIS 2697 (Sept. 24, 1999), writ denied by La. 1999-3526, 764 So. 2d 962, 2000 La. LEXIS 1861 (La. June 16, 2000).

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor. — Evidence of prior crimes and the long-term sentence that defendant faced constituted an integral part of the crime, formerly res gestae, and was admissible without prior notice to the defense under La. Code Crim. Proc. Ann. art. 720. State v. Rogers, 757 So. 2d 655, 1999 La. App. LEXIS 2697 (Sept. 24, 1999), writ denied by La. 1999-3526, 764 So. 2d 962, 2000 La. LEXIS 1861 (La. June 16, 2000).

• Relevance

•• Prior Acts, Crimes & Wrongs. — In a simple burglary trial, the arresting detective’s unsolicited mention of defendant’s possession of marijuana did not constitute inadmissible “other crimes” evidence or violate La. Code Crim. Proc. Ann. art. 720, which required the State to give defendant prior notice of its intent to use other crimes evidence. State v. McGuire, 560 So. 2d 545, 1990 La. App. LEXIS 868 (Apr. 10, 1990), writ of certiorari denied by 565 So. 2d 941, 1990 La. LEXIS 1984 (La. 1990).

• Testimony

•• Credibility

••• Impeachment

•••• Bias, Motive & Prejudice. — La. Code Crim. Proc. Ann. art. 720 excludes from the obligation of the State to give notice of other crimes evidence of offenses which relate to conduct that constitutes an integral part of the act or transaction that is the subject of the present proceedings. State v. Johnson, 750 So. 2d 398, 2000 La. App. LEXIS 65 (Jan. 26, 2000), writ denied by La. 2000-0911, 773 So. 2d 140, 2000 La. LEXIS 3093 (La. Nov. 3, 2000), writ denied by La. 2006-0328, 935 So. 2d 154, 2006 La. LEXIS 2250 (La. Aug. 18, 2006).

Pursuant to La. Code Crim. Proc. Ann. art. 720, the evidence of defendant using the victim’s bank card to make withdrawals was improperly admitted at trial because the State failed to file notice of its intent to introduce the evidence. State v. Broussard, 527 So. 2d 1216, 1988 La. App. LEXIS 1363 (June 22, 1988).

Defendant contended that the trial court erred in the penalty phase of the trial by allowing evidence of an unrelated armed robbery for which defendant was charged but not convicted; the trial court erred in overruling defendant’s objection to the evidence because defendant had no prior notice that the evidence would be offered and the error was not harmless beyond a reasonable doubt. State v. Hamilton, 478 So. 2d 123, 1985 La. LEXIS 9738 (Oct. 21, 1985), writ of certiorari denied by 478 U.S. 1022, 106 S. Ct. 3339, 92 L. Ed. 2d 743, 1986 U.S. LEXIS 2763, 54 U.S.L.W. 3867 (1986).

•••• Prior Conduct. — Evidence that constitutes an integral part of the crime, formerly known as res gestae, is admissible without prior notice to the defense. State v. Rogers, 757 So. 2d 655, 1999 La. App. LEXIS 2697 (Sept. 24, 1999), writ denied by La. 1999-3526, 764 So. 2d 962, 2000 La. LEXIS 1861 (La. June 16, 2000).

Pursuant to La. Code Evid. Ann. art. 404(B)(1), evidence of the prior crimes of a third party in defendant’s home was not excludable in a criminal trial and the State was entitled to refer to that evidence during its closing argument; however, pursuant to La. Code Crim. Proc. Ann. art. 720, the State was required to give notice of its intent to illicit testimony from a witness that she was previously arrested for possession of crack cocaine in defendant’s home. State v. Martin, 723 So. 2d 1021, 1998 La. App. LEXIS 3400 (Nov. 18, 1998), writ denied by La. 98-3148, 743 So. 2d 658, 1999 La. LEXIS 1589 (La. May 28, 1999).

In defendant’s trial for sexual battery, the State was not required to give notice of its intent to use a prior conviction pursuant to former La. Rev. Stat. Ann. § 15:495 (now La. Code Evid. Ann. arts. 607, 609, 609.1 and 613) because the testimony was offered to impeach defendant’s self-serving testimony regarding the nature of his prior simple battery conviction; La. Code Crim. Proc. Ann. art. 720 did not require the district attorney to inform defendant of the State’s intent to offer evidence of convictions to impeach defendant’s testimony. State v. Neal, 535 So. 2d 757, 1988 La. App. LEXIS 1770 (Aug. 17, 1988).

State properly introduced defendant’s prior conviction at defendant’s trial for attempted simple burglary to impeach defendant’s credibility under former La. Rev. Stat. Ann. § 15:445 (now La. Code Evid. Ann. art. 404), even where it had not provided defendant with a copy of his criminal record in response to a discovery motion; the state’s failure to respond to the discovery request did not prejudice defendant because no criminal record existed, defendant did not file a motion for compliance, and defense counsel was aware of defendant’s prior conviction and never indicated he would have undertaken a different defense strategy had he received a copy of defendant’s criminal record prior to trial. State v. White, 430 So. 2d 174, 1983 La. App. LEXIS 8155 (Mar. 28, 1983).

TREATISES AND LAW REVIEWS

Louisiana Treatises. — Louisiana Code of Evidence Practice Guide Article 1103 > CHAPTER 11. MISCELLANEOUS RULES > Article 1103. Repealed 1995.

Art. 721. Statements of coconspirators.

Upon motion of the defendant, the court shall order the district attorney to inform the defendant of the state’s intent to use statements of coconspirators pursuant to Louisiana Code of Evidence Article 801(d)(3)(b). (Added by Acts 1977, No. 515, § 1. Acts 1988, No. 515, § 3, eff. Jan. 1, 1989.)

Editor’s Notes. — See Acts 1988, No. 515, § 12.

JUDICIAL DECISIONS

INDEX

CONSTITUTIONAL LAW

• Equal Protection

•• Scope of Protection

CRIMINAL LAW & PROCEDURE

• Discovery & Inspection

•• Brady Materials

••• General Overview

•• Discovery by Defendant

••• General Overview

CONSTITUTIONAL LAW

• Equal Protection

•• Scope of Protection. — Based upon rational basis review, La. Code Crim. Proc. Ann. arts. 716 through 723, providing for discovery by the defense in a criminal case, though they provide for limited discovery in comparison with the discovery rules applicable to civil cases, are not unconstitutional under the equal protection clauses of the Louisiana and United States Constitutions. State v. Hennis, 734 So. 2d 16, 1999 La. App. LEXIS 417 (Feb. 19, 1999).

CRIMINAL LAW & PROCEDURE

• Discovery & Inspection

•• Brady Materials

••• General Overview. — Rules governing discovery by a defendant, La. Code Crim. Proc. Ann. arts. 716-723, can be modified by agreement between the state and a defendant; however, when the litigants choose to modify the discovery process and enter into an open file discovery agreement, it must be fully complied with in good faith, and failure of full, good faith compliance cannot be looked upon as harmless error where the failure relates to a due process violation such as failure to divulge exculpatory evidence. State v. Garrick, 832 So. 2d 1110, 2002 La. App. LEXIS 3751 (Dec. 11, 2002), writ denied by La. 2003-0137, 843 So. 2d 382, 2003 La. LEXIS 1498 (La. May 9, 2003), reversed by, remanded by La. 03-0137, 870 So. 2d 990, 2004 La. LEXIS 1250 (La. Apr. 14, 2004).

•• Discovery by Defendant

••• General Overview. — La. Code Crim. Proc. Ann. art. 721 only requires the State to provide notice of its intent to use hearsay statements of coconspirators and does not require production of the statements themselves, unless, of course, they are exculpatory. State v. Bennett, 617 So. 2d 550, 1993 La. App. LEXIS 1486 (Apr. 7, 1993).

Art. 722. Confessions and inculpatory statements of codefendants.

Upon motion of the defendant, the court shall order the district attorney to permit or authorize the defendant to inspect and copy, photograph or otherwise reproduce any relevant written or recorded confessions or inculpatory statements made by a codefendant and intended for use at trial. Exculpatory evidence shall be produced under this article even though it is not intended for use at trial. (Added by Acts 1977, No. 515, § 1.)
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CONSTITUTIONAL LAW

• Equal Protection

•• Scope of Protection. — Based upon rational basis review, La. Code Crim. Proc. Ann. arts. 716 through 723, providing for discovery by the defense in a criminal case, though they provide for limited discovery in comparison with the discovery rules applicable to civil cases, are not unconstitutional under the equal protection clauses of the Louisiana and United States Constitutions. State v. Hennis, 734 So. 2d 16, 1999 La. App. LEXIS 417 (Feb. 19, 1999).

CRIMINAL LAW & PROCEDURE

• Discovery & Inspection

•• Brady Materials

••• General Overview. — Under La. Code Crim. Proc. Ann. art. 722, when a video-taped confession was not provided to the defense, but it was the same as a statement that the defense was given concerning the same witness, the court determined that the defendant had not been prejudiced. State v. Stelly, 693 So. 2d 305, 1997 La. App. LEXIS 1205 (Apr. 30, 1997).

•• Discovery by Defendant

••• General Overview. — Prosecutor was not required to produce defendant’s codefendants’ testimony at another trial, in response to defendant’s discovery requests, as the testimony was not used at defendant’s trial. State v. Guillory, 544 So. 2d 643, 1989 La. App. LEXIS 1008 (May 24, 1989), writ of certiorari denied by 551 So. 2d 1334, 1989 La. LEXIS 2699 (La. 1989).

Since the state did not use defendant’s inculpatory statement at trial, it was not required to submit it to discovery. State v. Hamilton, 470 So. 2d 604, 1985 La. App. LEXIS 9757 (May 29, 1985).

Trial court under La. Code Crim. Proc. art. 722 erred in denying the defendant’s motion to compel the discovery of statements made by a woman to police and to two grand juries, concerning the victim’s dead body found in her residence, but the error was not prejudicial and did not require the reversal of defendant’s conviction of murder in the first degree. State v. Eaker, 380 So. 2d 19, 1980 La. LEXIS 8220 (Jan. 28, 1980), writ of certiorari denied by 449 U.S. 847, 101 S. Ct. 133, 66 L. Ed. 2d 57, 1980 U.S. LEXIS 2936, 49 U.S.L.W. 3247 (1980).

••• Jencks Act

•••• General Overview. — Armed robbery convictions against two defendants were proper because generally, under La. Code Civ. Proc. Ann. art. 723, the defense had no right to pretrial discovery of a state’s witness. State v. Clements, 519 So. 2d 236, 1988 La. App. LEXIS 63 (Jan. 11, 1988).

•• Discovery Misconduct

••• General Overview. — Rules governing discovery by a defendant, La. Code Crim. Proc. Ann. arts. 716-723, can be modified by agreement between the state and a defendant; however, when the litigants choose to modify the discovery process and enter into an open file discovery agreement, it must be fully complied with in good faith, and failure of full, good faith compliance cannot be looked upon as harmless error where the failure relates to a due process violation such as failure to divulge exculpatory evidence. State v. Garrick, 832 So. 2d 1110, 2002 La. App. LEXIS 3751 (Dec. 11, 2002), writ denied by La. 2003-0137, 843 So. 2d 382, 2003 La. LEXIS 1498 (La. May 9, 2003), reversed by, remanded by La. 03-0137, 870 So. 2d 990, 2004 La. LEXIS 1250 (La. Apr. 14, 2004).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Georgia v. Mccollum: It’s Strike Three for Peremptory Challenges, But Is It the Bottom of the Ninth? 53 La. L. Rev. 1723 (May, 1993).


Art. 723. State reports and other matters not subject to disclosure.

Except as provided in Articles 716, 718, 721, and 722, this Chapter does not authorize the discovery or inspection of reports, memoranda or other internal state documents made by the district attorney or by agents of the state in connection with the investigation or prosecution of the case; or of statements made by witnesses or prospective witnesses, other than the defendant, to the district attorney, or to agents of the state. (Added by Acts 1977, No. 515, § 1.)
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• Authentication

•• Self-Authentication

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor

CONSTITUTIONAL LAW

• Equal Protection

•• Scope of Protection. — Based upon rational basis review, La. Code Crim. Proc. Ann. arts. 716 through 723, providing for discovery by the defense in a criminal case, though they provide for limited discovery in comparison with the discovery rules applicable to civil cases, are not unconstitutional under the equal protection clauses of the Louisiana and United States Constitutions. State v. Hennis, 734 So. 2d 16, 1999 La. App. LEXIS 417 (Feb. 19, 1999).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Robbery

•••• General Overview. — Police records of robberies at the location where defendant was charged with armed robberies were not discoverable to defendant under La. Code Crim. Proc. Ann. art. 723. State v. Kelly, 367 So. 2d 832, 1979 La. LEXIS 7304 (Jan. 29, 1979).

•• Homicide

••• Murder

•••• General Overview. — Where the prosecution was not required to produce witness statements in discovery before trial, there was no reason to believe that the state would have provided such statements pursuant to a pretrial request in a murder case; therefore, a trial court erred where it was unwilling to find that the statements were withheld from the defense in a murder trial. State v. Lindsey, 844 So. 2d 961, 2003 La. App. LEXIS 1070 (Apr. 2, 2003).

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Former La. Code Juv. Proc. Ann. art. 59 (now La. Child. Code Ann. art. 866) made the La. Code of Criminal Procedure applicable to juvenile proceedings, and the State could not be required to produce statements of witnesses or prospective witnesses on a motion for pre-trial discovery unless they contained exculpatory material under La. Code Crim. Proc. Ann. arts. 718 and 723. State in Interest of Giangrosso, 385 So. 2d 471, 1980 La. App. LEXIS 3929 (May 5, 1980), affirmed by 395 So. 2d 709, 1981 La. LEXIS 7290 (La. 1981).

• Discovery & Inspection

•• General Overview. — The trial court erred by denying the in camera inspection because the defendant requested exculpatory statements of the eyewitness and chief prosecution witness and the intent, for impeachment and exculpatory use, was obvious; the court remanded for an in camera inspection to determine if there were inconstancies in the key witness’ statements and whether there was information material to the defendant’s guilt or punishment. State v. Whitlock, 454 So. 2d 871, 1984 La. App. LEXIS 9335 (July 31, 1984).

•• Brady Materials

••• General Overview. — Trial court correctly overruled both a request for a continuance and a motion for new trial where the defense claimed that a taped statement had been made by a witness to a killing that had not been given to the defense; defense counsel has not shown that the material was exculpatory and La. Code Crim. Proc. Ann. art. 723 clearly excluded statements made by witnesses or prospective witnesses. State v. Spivey, 874 So. 2d 352, 2004 La. App. LEXIS 1179 (May 12, 2004).

In defendant’s murder case, where the jury was aware of a witness’s serious physical condition after a shooting, another witness’s statement concerning that witness’ inability to talk was cumulative to what was presented at trial, and therefore, the prosecution’s failure to disclose that information prior to trial was not erroneous. State v. Crawford, 848 So. 2d 615, 2003 La. App. LEXIS 377 (Feb. 12, 2003), writ denied by La. 2003-1085, 869 So. 2d 815, 2004 La. LEXIS 793 (La. Mar. 12, 2004).

Rules governing discovery by a defendant, La. Code Crim. Proc. Ann. arts. 716-723, can be modified by agreement between the state and a defendant; however, when the litigants choose to modify the discovery process and enter into an open file discovery agreement, it must be fully complied with in good faith, and failure of full, good faith compliance cannot be looked upon as harmless error where the failure relates to a due process violation such as failure to divulge exculpatory evidence. State v. Garrick, 832 So. 2d 1110, 2002 La. App. LEXIS 3751 (Dec. 11, 2002), writ denied by La. 2003-0137, 843 So. 2d 382, 2003 La. LEXIS 1498 (La. May 9, 2003), reversed by, remanded by La. 03-0137, 870 So. 2d 990, 2004 La. LEXIS 1250 (La. Apr. 14, 2004).

State’s failure to provide timely disclosure of witness’ statement impacted the fundamental fairness of the proceedings leading to defendant’s conviction because the record, including objective findings of the autopsy which did not exclude the possibility that the first victim died when reaching behind his back for a weapon, and the details provided by the witness in the witness’ taped statement which had the first victim offering an option to “shoot it out,” possessed such potential to give the evidence at trial an entirely different cast and undermined confidence in the jury’s rejection of relator’s self-defense claim. State v. Kemp, 828 So. 2d 540, 2002 La. LEXIS 2884 (Oct. 15, 2002).

Defendant is entitled to inspect and copy tangible items, including documents, books and papers which are within the State’s control and which are favorable to defendant, and the State is required to produce exculpatory evidence upon the request of a defendant; thus, a defendant may not ve denied exculpatory statements made by a witness other than defendant, provided the statement is material and relevant to the issue of guilt or punishment; defendant’s request for such materials must be specific and relevant; there is, however, no duty to provide defense counsel with unlimited discovery. State v. Dunn, 651 So. 2d 1378, 1995 La. App. LEXIS 354 (Feb. 15, 1995).

State’s obligation to provide discovery to defendant under La. Code Crim. Proc. Ann. art. 723 was not violated when the State failed to turn over a statement made by defendant’s brother, a witness to the crime of attempted murder, because the statement was not exculpatory and did not negate an element of the offense. State v. Turner, 626 So. 2d 890, 1993 La. App. LEXIS 3353 (Nov. 3, 1993), writ denied by La. 93-3182, 635 So. 2d 1122, 1994 La. LEXIS 854 (La. Apr. 4, 1994).

Prosecution was not required to furnish statements made by several prosecution witnesses to the district attorney because the statements were merely complimentary, were not exculpatory or impeachment evidence, and the statements were not material or relevant to the charges of malfeasance in office. State v. Hudnall, 522 So. 2d 616, 1988 La. App. LEXIS 766 (Mar. 3, 1988), writ of certiorari denied by 530 So. 2d 83, 1988 La. LEXIS 1773 (La. 1988).

Trial court properly refused to give a rape victim’s statement to defense counsel and refused defense counsel’s request to exclude her testimony; defense counsel made a specific request for information in the victim’s statement, the trial judge examined the statement and found that the requested evidence was not exculpatory, but was inculpatory, and therefore, disclosure was not required. State v. Meriwether, 412 So. 2d 558, 1982 La. LEXIS 10633 (Apr. 5, 1982).

Former La. Code Juv. Proc. Ann. art. 59 (now La. Child. Code Ann. art. 866) made the La. Code of Criminal Procedure applicable to juvenile proceedings, and the State could not be required to produce statements of witnesses or prospective witnesses on a motion for pre-trial discovery unless they contained exculpatory material under La. Code Crim. Proc. Ann. arts. 718 and 723. State in Interest of Giangrosso, 385 So. 2d 471, 1980 La. App. LEXIS 3929 (May 5, 1980), affirmed by 395 So. 2d 709, 1981 La. LEXIS 7290 (La. 1981).

The State was not obligated to disclose to a defendant subject to prosecution the contents of a statement in the State’s possession that defendant made to a private citizen; the court construed La. Code Crim. Proc. Ann. arts. 716(B) and 723 as denying defendant any entitlement to the contents of the oral statement when the evidence was not of an exculpatory nature, but rather was inculpatory. State v. Joseph, 379 So. 2d 1076, 1980 La. LEXIS 8258 (Jan. 28, 1980).

Police records of robberies at the location where defendant was charged with armed robberies were not discoverable to defendant under La. Code Crim. Proc. Ann. art. 723. State v. Kelly, 367 So. 2d 832, 1979 La. LEXIS 7304 (Jan. 29, 1979).

•• Discovery by Defendant

••• General Overview. — Where the prosecution was not required to produce witness statements in discovery before trial, there was no reason to believe that the state would have provided such statements pursuant to a pretrial request in a murder case; therefore, a trial court erred where it was unwilling to find that the statements were withheld from the defense in a murder trial. State v. Lindsey, 844 So. 2d 961, 2003 La. App. LEXIS 1070 (Apr. 2, 2003).

La. Code Crim. Proc. Ann. art. 723 did not provide for full access and specifically prohibited access to work product and to the statements of State witnesses unless certain conditions were met; and the trial court exceeded its authority by granting defendant open-file discovery in a rape and kidnapping case. State v. Lee, 767 So. 2d 97, 2000 La. App. LEXIS 1871 (May 8, 2000), writ denied by La. App. 2000-2429, 778 So. 2d 656, 2001 La. App. LEXIS 3 (La.App. 4 Cir. Jan. 4, 2001).

When La. Code Crim. Proc. Ann. art. 718 and La. Code Crim. Proc. Ann. art. 723 are read together it is clear that the State need not disclose its internal documents, i.e. its work products, and the statements of witnesses unless such things (1) are material and exculpatory, as determined by Brady and its progeny; (2) are intended for use as evidence; or (3) were obtained from or belong to the defendant. State v. Lee, 767 So. 2d 97, 2000 La. App. LEXIS 1871 (May 8, 2000), writ denied by La. App. 2000-2429, 778 So. 2d 656, 2001 La. App. LEXIS 3 (La.App. 4 Cir. Jan. 4, 2001).

Under La. Code Crim. Proc. art. 723 the State need not disclose the contents of the statements nor the names and addresses of the prospective witnesses unless La. Code Crim. Proc. arts. 716, 718, 721 or 722 are applicable. State v. Lee, 767 So. 2d 97, 2000 La. App. LEXIS 1871 (May 8, 2000), writ denied by La. App. 2000-2429, 778 So. 2d 656, 2001 La. App. LEXIS 3 (La.App. 4 Cir. Jan. 4, 2001).

Based upon rational basis review, La. Code Crim. Proc. Ann. arts. 716 through 723, providing for discovery by the defense in a criminal case, though they provide for limited discovery in comparison with the discovery rules applicable to civil cases, are not unconstitutional under the equal protection clauses of the Louisiana and United States Constitutions. State v. Hennis, 734 So. 2d 16, 1999 La. App. LEXIS 417 (Feb. 19, 1999).

Defendant was entitled to have the trial court conduct an in camera inspection of statements made by witnesses to a detective because if the statements were material and relevant to defendant’s guilt the evidence would be discoverable pursuant to La. Code Crim. Proc. Ann. arts. 718 and 723. State v. Marco, 577 So. 2d 328, 1991 La. App. LEXIS 479 (Mar. 14, 1991).

Fundamental fairness did not require the disclosure of the names and addresses of State witnesses pursuant to La. Code Crim. Proc. Ann. art. 723 in defendant’s trial on charges of second degree murder. State v. Vampran, 491 So. 2d 1356, 1986 La. App. LEXIS 7334 (June 24, 1986), writ of certiorari denied by 496 So. 2d 347, 1986 La. LEXIS 7624 (La. 1986).

Defendant’s claims that the State should have produced a witness’s statements because the witness was an unindicted co-conspirator was rejected where there was no showing that the witness was a co-conspirator and the witness testified from the witness’s personal knowledge. State v. Lopez, 484 So. 2d 217, 1986 La. App. LEXIS 6331 (Mar. 4, 1986).

Pursuant to La. Code Crim. Proc. Ann. art. 723, a police report that contained notes of an interview with a rape victim just after the incident occurred was not a written statement signed or adopted by the victim, and therefore was not subject to discovery by the defendant. State v. Mitchell, 459 So. 2d 91, 1984 La. App. LEXIS 9881 (Oct. 31, 1984), writ of certiorari denied by 463 So. 2d 599, 1985 La. LEXIS 7976 (La. 1985).

Where the defendant did not contend that the witness signed a written statement, failed to show that the witness adopted a statement contained in the police report, and failed to show that the officer made a substantially verbatim recital of the witness’s words in preparing the report, defendant did not establish that a discoverable statement was made to the investigating officer. State v. Banks, 446 So. 2d 497, 1984 La. App. LEXIS 8058 (Feb. 9, 1984).

Denial of defendant’s pre-trial discovery motion was affirmed where the State was not required to allow defendant, who was indicted for first-degree murder and aggravated rape, to inspect his entire file; moreover, defendant was not entitled to the names of State witnesses. State v. Loyd, 425 So. 2d 710, 1982 La. LEXIS 12605 (Nov. 29, 1982).

Trial court properly refused to give a rape victim’s statement to defense counsel and refused defense counsel’s request to exclude her testimony; defense counsel made a specific request for information in the victim’s statement, the trial judge examined the statement and found that the requested evidence was not exculpatory, but was inculpatory, and therefore, disclosure was not required. State v. Meriwether, 412 So. 2d 558, 1982 La. LEXIS 10633 (Apr. 5, 1982).

La. Code Crim. Proc. Ann. art. 723 did not contradict the trial court’s order, which required the state to provide defendant with the names and addresses of its witnesses, as the statute merely prohibited discovery of statements from such individuals. State v. Walters, 408 So. 2d 1337, 1982 La. LEXIS 9969 (Jan. 25, 1982).

The State was not obligated to disclose to a defendant subject to prosecution the contents of a statement in the State’s possession that defendant made to a private citizen; the court construed La. Code Crim. Proc. Ann. arts. 716(B) and 723 as denying defendant any entitlement to the contents of the oral statement when the evidence was not of an exculpatory nature, but rather was inculpatory. State v. Joseph, 379 So. 2d 1076, 1980 La. LEXIS 8258 (Jan. 28, 1980).

State’s objection was properly sustained to cross-examination of a sheriff’s deputy about the content of a written statement made by the victim in defendant’s trial for attempted aggravated rape; statements made by witnesses, other than a defendant, to the district attorney or an agent of the State were not subject to discovery or inspection and no exception was applicable. State v. Carthan, 377 So. 2d 308, 1979 La. LEXIS 7532 (Nov. 12, 1979).

••• Informants

•••• General Overview. — In a criminal action where the State was ordered to produce its confidential informant, so as to enable the defense the opportunity to question him prior to trial, the court concluded that the trial court erred in issuing its order; considering the substantial information already available to the defense, including various disclosures involving the informant’s compensation for the incidents that led to defendant’s arrest as well as other information, the court ruled that access to the informant pursuant to La. Code Crim. Proc. Ann. art. 723 was not essential to the defense’s trial preparation and, thus, defendant would not be prejudiced in being denied access. State v. Stallworth, 720 So. 2d 746, 1998 La. App. LEXIS 3319 (Oct. 21, 1998).

••• Jencks Act

•••• General Overview. — Defendant failed to articulate any theory under which a witness’s statement to another person was discoverable because the applicable provisions of the Louisiana Code of Criminal Procedure did not provide for general discovery of State witness’s statements. State v. Collins, 826 So. 2d 598, 2002 La. App. LEXIS 2661 (Aug. 21, 2002), writ denied by La. 2002-2490, 847 So. 2d 1254, 2003 La. LEXIS 2147 (La. June 27, 2003).

Because a witness’s statement contained in a police report could not have been considered to have been adopted by him, and because there were no discrepancies between the witness’s testimony at trial and the memorandum that he signed, it was not error under La. Code Crim. Proc. Ann. art. 723 to deny disclosure of the witness’s statements. State v. Clark, 581 So. 2d 747, 1991 La. App. LEXIS 1431 (May 30, 1991), writ of certiorari denied by 590 So. 2d 63, 1991 La. LEXIS 3345 (La. 1991).

Armed robbery convictions against two defendants were proper because generally, under La. Code Civ. Proc. Ann. art. 723, the defense had no right to pretrial discovery of a state’s witness. State v. Clements, 519 So. 2d 236, 1988 La. App. LEXIS 63 (Jan. 11, 1988).

Defendant’s claims that the State should have produced a witness’s statements because the witness was an unindicted co-conspirator was rejected where there was no showing that the witness was a co-conspirator and the witness testified from the witness’s personal knowledge. State v. Lopez, 484 So. 2d 217, 1986 La. App. LEXIS 6331 (Mar. 4, 1986).

••• Report of Examinations & Tests

•••• General Overview. — In defendant’s murder case, the prosecution was not required to disclose evidence of drugs in a witness’s system after the shooting because defendant did not show that the presence and levels of drugs in the witness’s system could only have occurred with use on the day of the shooting. State v. Crawford, 848 So. 2d 615, 2003 La. App. LEXIS 377 (Feb. 12, 2003), writ denied by La. 2003-1085, 869 So. 2d 815, 2004 La. LEXIS 793 (La. Mar. 12, 2004).

••• Tangible Objects

•••• General Overview. — Amendments to La. Rev. Stat. Ann. § 44:3(A)(4), which provided that the initial report of an officer investigating a complaint that led to an arrest, did not repeal the privilege provisions of La. Code Crim. Proc. Ann. art. 723. State v. Shropshire, 468 So. 2d 582, 1985 La. App. LEXIS 8520 (Feb. 5, 1985), amended by 471 So. 2d 707, 1985 La. LEXIS 9187 (La. 1985).

•• Discovery Misconduct

••• General Overview. — Rules governing discovery by a defendant, La. Code Crim. Proc. Ann. arts. 716-723, can be modified by agreement between the state and a defendant; however, when the litigants choose to modify the discovery process and enter into an open file discovery agreement, it must be fully complied with in good faith, and failure of full, good faith compliance cannot be looked upon as harmless error where the failure relates to a due process violation such as failure to divulge exculpatory evidence. State v. Garrick, 832 So. 2d 1110, 2002 La. App. LEXIS 3751 (Dec. 11, 2002), writ denied by La. 2003-0137, 843 So. 2d 382, 2003 La. LEXIS 1498 (La. May 9, 2003), reversed by, remanded by La. 03-0137, 870 So. 2d 990, 2004 La. LEXIS 1250 (La. Apr. 14, 2004).

• Trials

•• Defendant’s Rights

••• Right to Fair Trial. — State’s failure to provide timely disclosure of witness’ statement impacted the fundamental fairness of the proceedings leading to defendant’s conviction because the record, including objective findings of the autopsy which did not exclude the possibility that the first victim died when reaching behind his back for a weapon, and the details provided by the witness in the witness’ taped statement which had the first victim offering an option to “shoot it out,” possessed such potential to give the evidence at trial an entirely different cast and undermined confidence in the jury’s rejection of relator’s self-defense claim. State v. Kemp, 828 So. 2d 540, 2002 La. LEXIS 2884 (Oct. 15, 2002).

EVIDENCE

• Authentication

•• Self-Authentication. — Pursuant to La. Code Crim. Proc. Ann. art. 723, a police report that contained notes of an interview with a rape victim just after the incident occurred was not a written statement signed or adopted by the victim, and therefore was not subject to discovery by the defendant. State v. Mitchell, 459 So. 2d 91, 1984 La. App. LEXIS 9881 (Oct. 31, 1984), writ of certiorari denied by 463 So. 2d 599, 1985 La. LEXIS 7976 (La. 1985).

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor. — The State was not obligated to disclose to a defendant subject to prosecution the contents of a statement in the State’s possession that defendant made to a private citizen; the court construed La. Code Crim. Proc. Ann. arts. 716(B) and 723 as denying defendant any entitlement to the contents of the oral statement when the evidence was not of an exculpatory nature, but rather was inculpatory. State v. Joseph, 379 So. 2d 1076, 1980 La. LEXIS 8258 (Jan. 28, 1980).

TREATISES AND LAW REVIEWS

Louisiana Treatises. — Louisiana Code of Evidence Practice Guide Article 506 > CHAPTER 5. TESTIMONIAL PRIVILEGES > Article 506. Lawyer-Client Privilege.

Louisiana Code of Evidence Practice Guide Article 509 > CHAPTER 5. TESTIMONIAL PRIVILEGES > Article 509. Work Product Rule Not Affected.

Louisiana Code of Evidence Practice Guide Article 514 > CHAPTER 5. TESTIMONIAL PRIVILEGES > Article 514. Identity of Informer.

Louisiana Law Reviews. — Developments in the Law, 1981-1982: A Symposium: Evidence. 43 La. L. Rev. 413 (November, 1982).

Note: Discovery of the State’s Witnesses: State v. Walters. 43 La. L. Rev. 1549 (July, 1983).

Comment: Unreliable Eyewitness Evidence: The Expert Psychologist and the Defense in Criminal Cases. 45 La. L. Rev. 721 (January, 1985).

Article: Reflections Upon Louisiana’s Child Witness Videotaping Statute: Utility and Constitutionality in the Wake of Stincer. 47 La. L. Rev. 1255 (July, 1987).

PART B. DISCOVERY BY THE STATE.

Art. 724. Documents and tangible objects.

When the court grants relief sought by the defendant under Article 718, it shall upon the motion of the district attorney, condition its order by requiring that the defendant permit or authorize the district attorney to inspect and copy, examine, test scientifically, photograph, or otherwise reproduce books, papers, documents, photographs, tangible objects, copies, or portions thereof, that are in the possession, custody, or control of the defendant, and that the defendant intends to use in evidence at the trial. (Added by Acts 1977, No. 515, § 1.)

Art. 725. Reports of examinations and tests.

When the court grants the relief sought by the defendant under Article 719 it shall, upon the motion of the state, condition its order by requiring that the defendant permit or authorize the state to inspect and copy, photograph or otherwise reproduce any results of reports, or copies thereof, of physical and mental examinations and of scientific tests or experiments, of a similar nature, made in connection with the case, that are in the possession, custody, or control of the defendant, and that the defendant intends to use as evidence at the trial or were prepared by a witness whom the defendant intends to call at the trial when such results or reports relate to his testimony. (Added by Acts 1977, No. 515, § 1.)
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CRIMINAL LAW & PROCEDURE

• Discovery & Inspection

•• Discovery by Government

••• General Overview. — After a defendant was charged by indictment with aggravated rape and aggravated burglary, the trial court under La. Code Crim. Proc. Ann. arts. 724 and 725 did not err in granting the State’s motion for discovery several months after the defendant’s motion for discovery was answered by the State. State v. McClinton, 492 So. 2d 162, 1986 La. App. LEXIS 7386 (June 24, 1986), remanded by 502 So. 2d 1092, 1987 La. LEXIS 8705 (La. 1987).

State was not entitled to discovery under La. Code Crim. Proc. Ann. art. 725 of the reports of physical and mental examinations in possession of a defendant who pled not guilty by reason of insanity because defendant had not requested discovery of those reports under La. Code Crim. Proc. Ann. art. 719. State v. Heath, 427 So. 2d 496, 1983 La. App. LEXIS 7985 (Jan. 28, 1983).

• Witnesses

•• Presentation. — The “intended for use at trial” language in La. Code Crim. Proc. Ann. art. 719 must be read to include the requirements of La. Code Crim. Proc. Ann. art. 725, that reports be disclosed if related to the witness’ testimony at trial. State v. Charles, 602 So. 2d 15, 1992 La. App. LEXIS 1529 (May 15, 1992), writ denied in part by, amended by 607 So. 2d 566, 1992 La. LEXIS 3618 (La. 1992).

EVIDENCE

• Scientific Evidence

•• Blood & Bodily Fluids. — La. Code Crim. Proc. Ann. art. 725, which was designed to protect the test results of defense experts, was not meant to protect criminal defendants where their experts exhausted the remaining testable quantities of physical evidence before the State could complete its tests. State v. Cosey, 652 So. 2d 993, 1995 La. LEXIS 964 (Mar. 30, 1995).

Art. 725.1. Disclosure by the defendant; names of defense witnesses.

If the defendant moves, pursuant to Article 717, for disclosure of the records of arrests and convictions of witnesses to be called by the state in its case in chief, the defendant shall disclose to the district attorney, prior to those witnesses being sworn, the name and date of birth of the witnesses to be called by the defendant in his case in chief. (Acts 2012, No. 842, § 1, eff. Aug. 1, 2012.)

Art. 726. Notice of defense based upon mental condition.

A. If a defendant intends to introduce testimony relating to a mental disease, defect, or other condition bearing upon the issue of whether he had the mental state required for the offense charged, he shall not later than ten days prior to trial or such reasonable time as the court may permit, notify the district attorney in writing of such intention and file a copy of such notice with the clerk. The court may for cause shown allow late filing of the notice or grant additional time to the parties to prepare for trial or make such other orders as may be appropriate.

B. If there is a failure to give notice as required by Subsection A of this Article, the court may exclude the testimony of any witness offered by the defendant on the issue of mental condition. (Added by Acts 1977, No. 515, § 1.)
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CRIMINAL LAW & PROCEDURE

• Defenses

•• Battered Person Syndrome. — Defendant charged with manslaughter for the killing of her husband was not entitled to present at trial evidence that she was a victim of battered woman syndrome; such evidence, which would seek to establish defendant’s state of mind at the time of the killing, was inadmissible because defendant pleaded not guilty rather than not guilty by reason of insanity. State v. Necaise, 466 So. 2d 660, 1985 La. App. LEXIS 8476 (Mar. 11, 1985).

•• Insanity

••• Insanity Defense. — Because defendant had reports that he might have been intoxicated on the night of the murder but failed to comply with the notice requirements of La. Code Crim. Proc. Ann. art 726, the trial court properly denied admission of the report of intoxication in support of the defense that defendant was insane at the time of the murder. State v. Gibson, 644 So. 2d 1093, 1994 La. App. LEXIS 2611 (Oct. 13, 1994).

Given the provisions of La. Code Crim. Proc. Ann. art. 651, because a defendant had pled not guilty but had not pled not guilty by reason of insanity and he had not given the notice required by La. Code Crim. Proc. Ann. art. 726, the testimony of his expert psychiatrist as to the defendant’s state of mind and mental capacity at the time he made certain oral inculpatory statements was properly excluded. State v. Allen, 526 So. 2d 1198, 1988 La. App. LEXIS 541 (Apr. 6, 1988), reversed by 539 So. 2d 1232, 1989 La. LEXIS 681 (La. 1989).

•• Intoxication. — Under La. Rev. Stat. Ann. § 14:15, defendant’s intoxication was not material unless it precluded the presence of criminal intent and, because intoxication was an “other condition” under La. Code Crim. Proc. Ann. art. 726, requiring prior notice to the State of defendant’s intention to introduce testimony relative thereto, evidence of the results of a blood alcohol test was properly excluded. State v. Trahan, 576 So. 2d 1, 1990 La. LEXIS 1028 (Apr. 30, 1990).

Defendant charged with murdering his girlfriend was not entitled to amend his defense at the time of trial to include the defense of voluntary intoxication because he failed to provide advance notice of his intent to use that defense as required by La. Code Crim. Proc. Ann. art. 726. State v. Quinn, 479 So. 2d 592, 1985 La. App. LEXIS 10279 (Nov. 19, 1985).

Defendant’s testimony concerning his intoxication was properly excluded because defendant had not notified the state that he intended to assert intoxication, which was an affirmative defense like mental disease or defect, as a defense. State v. Gipson, 427 So. 2d 1293, 1983 La. App. LEXIS 7913 (Feb. 22, 1983).

EVIDENCE

• Scientific Evidence

•• Psychiatric & Psychological Evidence. — Where defendant pled not guilty to forgery, the trial court did not err in refusing to admit into evidence a psychiatrist’s testimony concerning defendant’s ability to formulate the requisite specific intent because La. Code Crim. Proc. Ann. art. 726(A) related only to situations where this evidence was admissible, such as with insanity pleas, and did not modify La. Code Crim. Proc. Ann. art. 651, which applied where the issue was specific intent. State v. Wade, 375 So. 2d 97, 1979 La. LEXIS 6918 (Sept. 4, 1979), writ of certiorari denied by 445 U.S. 971, 100 S. Ct. 1665, 64 L. Ed. 2d 249, 1980 U.S. LEXIS 1514 (1980).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: The Insanity Defense: Should Louisiana Change the Rules? 44 La. L. Rev. 165 (September, 1983).

Article: The Admissibility of Expert Testimony on Battered Woman Syndrome in Battered Women’s Self-Defense Cases in Louisiana. 47 La. L. Rev. 979 (May, 1987).

Art. 727. Notice of alibi.

A. Upon written demand of the district attorney stating the time, date, and place at which the alleged offense was committed, the defendant shall serve within ten days, or at such different time as the court may direct, upon the district attorney a written notice of his intention to offer a defense of alibi. Such notice by the defendant shall state the specific place or places at which the defendant claims to have been at the time of the alleged offense and the names and addresses of the witnesses upon whom he intends to rely to establish such alibi.

B. Within ten days thereafter, but in no event less than ten days before trial, unless the court otherwise directs, the district attorney shall serve upon the defendant or his attorney a written notice stating the names and addresses of the witnesses upon whom the state intends to rely to establish the defendant’s presence at the scene of the alleged offense and any other witnesses to be relied on to rebut testimony of any of the defendant’s alibi witnesses.

C. If prior to or during trial, a party learns of an additional witness whose identity, if known, should have been included in the information furnished under Subsection A or B, the party shall promptly notify the other party or his attorney of the existence and identity of such additional witness.

D. Upon the failure of either party to comply with the requirements of this rule, the court may exclude the testimony of any undisclosed witness offered by such party as to the defendant’s absence from or presence at, the scene of the alleged offense. This rule shall not limit the right of the defendant to testify in his own behalf.

E. For good cause shown, the court may grant an exception to any of the requirements of Subsections A through D of this Section.

F. Evidence of an intention to rely upon an alibi defense, later withdrawn, or of statements made in connection with such intention, is not admissible in any civil or criminal proceeding against the person who gave notice of the intention. (Added by Acts 1977, No. 515, § 1.)
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Criminal Process

•••• Compulsory Process. — The district court improperly excluded the testimony of an undisclosed alibi witness for the defense, under La. Code Crim. Proc. Ann. art. 727(D), because it failed to consider the constitutional implications of La. Const. art. I, § 16, whether the prosecution would have been prejudiced by the failure to disclose, and the reasons for nondisclosure, among other factors. State v. Bias, 393 So. 2d 677, 1981 La. LEXIS 6852 (Jan. 26, 1981).

CRIMINAL LAW & PROCEDURE

• Discovery & Inspection

•• Discovery Misconduct

••• General Overview. — Although the district attorney failed to comply with La. Code Crim. Proc. Ann. art. 727(B) by failing to give notice of the alibi rebuttal witnesses the State intended to call at least 10 days prior to trial, the trial court did not abuse its discretion in denying defendant’s motion for a continuance because defendant failed to establish any prejudice; because defendant’s alibi witness, his mother, testified that defendant was present in her home from 8:30 a.m. until police arrived and the evidence given by the State’s two witnesses established defendant’s whereabouts between 7:30 and 8:00 a.m., the rebuttal witnesses’ testimony did not, in fact, rebut the testimony of the alibi witnesses, and defendant was thus not prejudiced by the State’s failure to comply with art. 727(B). State v. Bargeman, 549 So. 2d 1293, 1989 La. App. LEXIS 1694 (Oct. 4, 1989), writ of certiorari denied by 559 So. 2d 134, 1989 La. LEXIS 2993 (La. 1990).

• Trials

•• Closing Arguments

••• General Overview. — Trial court did not err in failing to instruct the jury to disregard a comment made by the prosecutor referencing defendant’s failure to present alibi evidence at trial where no reference was made to defendant’s prior asserted intention to use an alibi defense. State v. Neville, 524 So. 2d 1338, 1988 La. App. LEXIS 915 (Apr. 19, 1988), writ of certiorari denied by 531 So. 2d 263, 1988 La. LEXIS 1857 (La. 1988).

• Defenses

•• Alibi. — Where the defense did not object to the admission of the notice of alibi at trial and the defense did not withdraw the notice of alibi before the trial, there was no trial court ruling before the appellate court for review, and there was no error in permitting the prosecution to cross examine defendant regarding the notice of alibi. State v. Rodriguez, 839 So. 2d 106, 2003 La. App. LEXIS 33 (Jan. 14, 2003), writ denied by La. 2003-0482, 845 So. 2d 1061, 2003 La. LEXIS 1775 (La. May 30, 2003), writ of certiorari denied by 540 U.S. 972, 124 S. Ct. 444, 157 L. Ed. 2d 321, 2003 U.S. LEXIS 7807, 72 U.S.L.W. 3281 (2003).

Defendant was not allowed to present the alibi testimony of a barber at his trial for armed robbery, where defense counsel informed the trial court and the district attorney on the second day of trial that he wished to offer this testimony but did not inform the State that the witness would be an alibi witness when he gave the witness’s name to the trial court and the State the day before; there was no good cause for failing to comply with the notice requirements for alibi witnesses where the testimony of the alibi witness would have been cumulative and would not have accounted for defendant’s whereabouts during the armed robbery, which occurred more than three hours later. State v. Dyer, 794 So. 2d 1, 2001 La. App. LEXIS 835 (Apr. 24, 2001), writ denied by La. 2001-1579, 847 So. 2d 1256, 2003 La. LEXIS 2111 (La. June 27, 2003).

Trial court should consider the following factors in determining whether or not to exercise its discretionary power to exclude undisclosed evidence concerning the defendant’s alibi: (1) the amount of prejudice that resulted from the failure to disclose, (2) the reason for nondisclosure, (3) the extent to which the harm caused by nondisclosure was mitigated by subsequent events, (4) the weight of the properly admitted evidence supporting the defendant’s guilt, and (5) other relevant factors arising out of the circumstances of the case. State v. Lucas, 762 So. 2d 717, 2000 La. App. LEXIS 2028 (May 12, 2000).

State’s failure to comply with the alibi witness reciprocal discovery procedure under La. Code Crim. Proc. Ann. art. 727(B) did not prejudice a defendant convicted of cocaine distribution and possession, because he had access to the state’s file and in fact knew the identities of the witnesses who testified against his alibi. State v. Rogers, 681 So. 2d 994, 1996 La. App. LEXIS 2233 (Sept. 27, 1996), writ denied by La. 96-2609, 693 So. 2d 749, 1997 La. LEXIS 1503 (La. May 1, 1997), writ of certiorari denied by La. 96-2626, 693 So. 2d 749, 1997 La. LEXIS 1504 (La. May 1, 1997).

Where defendant was indicted for simple arson and second degree murder, any error by the trial court in allowing into evidence defendant’s notice of intent to rely upon an alibi defense under La. Code Crim. Proc. Ann. art. 727 was harmless error. State v. Brown, 635 So. 2d 534, 1994 La. App. LEXIS 921 (Apr. 6, 1994).

Although the district attorney failed to comply with La. Code Crim. Proc. Ann. art. 727(B) by failing to give notice of the alibi rebuttal witnesses the State intended to call at least 10 days prior to trial, the trial court did not abuse its discretion in denying defendant’s motion for a continuance because defendant failed to establish any prejudice; because defendant’s alibi witness, his mother, testified that defendant was present in her home from 8:30 a.m. until police arrived and the evidence given by the State’s two witnesses established defendant’s whereabouts between 7:30 and 8:00 a.m., the rebuttal witnesses’ testimony did not, in fact, rebut the testimony of the alibi witnesses, and defendant was thus not prejudiced by the State’s failure to comply with art. 727(B). State v. Bargeman, 549 So. 2d 1293, 1989 La. App. LEXIS 1694 (Oct. 4, 1989), writ of certiorari denied by 559 So. 2d 134, 1989 La. LEXIS 2993 (La. 1990).

Where defendant was convicted of distribution of cocaine and sentenced to five years at hard labor, the exclusion of alibi evidence was proper as the defense notified the state of the evidence only five days before trial. State v. McKinney, 537 So. 2d 762, 1989 La. App. LEXIS 43 (Jan. 18, 1989).

Trial court did not err in failing to instruct the jury to disregard a comment made by the prosecutor referencing defendant’s failure to present alibi evidence at trial where no reference was made to defendant’s prior asserted intention to use an alibi defense. State v. Neville, 524 So. 2d 1338, 1988 La. App. LEXIS 915 (Apr. 19, 1988), writ of certiorari denied by 531 So. 2d 263, 1988 La. LEXIS 1857 (La. 1988).

State’s failure to comply with La. Code Crim. Proc. Ann. art. 727(B) was not reversible error where defendant was not prejudiced by the error where: (1) defendant did not show the use of any unexpected testimony; (2) defendant fully cross-examined both of the witnesses; and (3) defendant had the opportunity to present exculpatory evidence. State v. Gradney, 487 So. 2d 473, 1986 La. App. LEXIS 6300 (Mar. 5, 1986).

“En route to” was too vague of a phrase and ill defined to satisfy the specificity requirements of La. Code Crim. Proc. Ann. art. 727. State v. Parker, 421 So. 2d 834, 1982 La. LEXIS 12279 (Oct. 18, 1982), writ of certiorari denied by 460 U.S. 1044, 103 S. Ct. 1443, 75 L. Ed. 2d 799, 1983 U.S. LEXIS 4243, 51 U.S.L.W. 3685 (1983).

State did not violate the discovery provisions of La. Code Crim. Proc. Ann. art. 727 where it called defendant’s wife’s employer to rebut with the wife’s timecard the wife’s testimony that defendant dropped her at work at the time of two murders because the wife’s workplace was not specifically listed as one of the locations on which the defense would rely to establish defendant’s alibi, although the wife was listed as his alibi witness, so her testimony in that regard was contemporaneously added during defense testimony and subject to rebuttal. State v. Parker, 421 So. 2d 834, 1982 La. LEXIS 12279 (Oct. 18, 1982), writ of certiorari denied by 460 U.S. 1044, 103 S. Ct. 1443, 75 L. Ed. 2d 799, 1983 U.S. LEXIS 4243, 51 U.S.L.W. 3685 (1983).

Trial court did not abuse its discretion in excluding the introduction of alibi evidence on the basis the defendant did not comply with the notice requirement of La. Code Crim. Proc. art. 727; the late disclosure of the alibi evidence discovered by the defendant’s mother was not justified; the mother had participated in the defense for well over a year and must have been earlier apprised of the need for alibi testimony. State v. Brown, 414 So. 2d 689, 1982 La. LEXIS 11023 (May 17, 1982).

Defendant was not entitled to notice of state witnesses who would refute his alibi under La. Code Crim. Proc. Ann. art. 727, because the statute was never intended to act as a discovery device. State v. Chapman, 410 So. 2d 689, 1981 La. LEXIS 10297 (Sept. 8, 1981).

The district court improperly excluded the testimony of an undisclosed alibi witness for the defense, under La. Code Crim. Proc. Ann. art. 727(D), because it failed to consider the constitutional implications of La. Const. art. I, § 16, whether the prosecution would have been prejudiced by the failure to disclose, and the reasons for nondisclosure, among other factors. State v. Bias, 393 So. 2d 677, 1981 La. LEXIS 6852 (Jan. 26, 1981).

• Appeals

•• Reversible Errors

••• General Overview. — Absence of any justification by the State for not supplying the notice required by La. Code Crim. Proc. Ann. art. 727(B) was a factor to be considered, but Louisiana courts have repeatedly held that the defendant must show that he was prejudiced by the trial court’s failure to exclude witnesses not identified before a conviction will be reversed. State v. Gradney, 487 So. 2d 473, 1986 La. App. LEXIS 6300 (Mar. 5, 1986).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Knowledge, Intent, System, and Motive: A Much Needed Return to the Requirement of Independent Relevance. 55 La. L. Rev. 179 (September, 1994).

Art. 728. Defense information and other matters not subject to disclosure.

Except as to scientific or medical reports, this Chapter does not authorize the discovery or inspection of reports, memoranda, or other internal defense documents made by the defendant or his attorneys or agents in connection with the investigation or defense of the case; or of statements made by the defendant, or by witnesses or prospective witnesses to the defendant, his agents or attorneys; or of the names of defense witnesses or prospective defense witnesses. (Added by Acts 1977, No. 515, § 1.)
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CRIMINAL LAW & PROCEDURE

• Discovery & Inspection

•• Discovery by Defendant

••• General Overview. — Trial court properly ordered the state to provide defendant with the list of names and addresses of potential witnesses because no statute expressly prohibited the disclosure of such information and La. Code Crim. Proc. Ann. art. 728 prohibited the disclosure of defense held information, which was not paralleled as it related to defense discovery. State v. Walters, 408 So. 2d 1337, 1982 La. LEXIS 9969 (Jan. 25, 1982).

TREATISES AND LAW REVIEWS

Louisiana Treatises. — Louisiana Code of Evidence Practice Guide Article 506 > CHAPTER 5. TESTIMONIAL PRIVILEGES > Article 506. Lawyer-Client Privilege.

Louisiana Code of Evidence Practice Guide Article 509 > CHAPTER 5. TESTIMONIAL PRIVILEGES > Article 509. Work Product Rule Not Affected.

Louisiana Law Reviews. — Feature: Confidentiality and The Attorney-Client Privilege: A Few Fundamentals. 47 La Bar Jnl. 326 (December, 1999).

Note: Discovery of the State’s Witnesses: State v. Walters. 43 La. L. Rev. 1549 (July, 1983).

Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

PART C. REGULATION OF DISCOVERY.

Art. 729. Time and scope of motion by defendant.

A motion for discovery by a defendant under this Chapter may be filed in accordance with Article 521 or within such reasonable time as the court may permit. The motion shall include all relief sought under this Chapter. A subsequent motion may be considered before trial, but only upon a showing that such motion would be in the interest of justice. (Added by Acts 1977, No. 515, § 1. Amended by Acts 1978, No. 735, § 2.)

JUDICIAL DECISIONS

INDEX

CRIMINAL LAW & PROCEDURE

• Discovery & Inspection

•• Discovery by Defendant

••• General Overview

•• Discovery Misconduct

••• General Overview

• Pretrial Motions & Procedures

•• General Overview

• Trials

•• Defendant’s Rights

••• Right to Fair Trial

•• Motions for Mistrial

CRIMINAL LAW & PROCEDURE

• Discovery & Inspection

•• Discovery by Defendant

••• General Overview. — Trial court properly refused to grant defendant’s motion for discovery as untimely where defendant did not give any reasons for the failure to timely file the motion, had not shown good cause for allowing additional time to file the motion, and made no showing that the granting of the motion was necessary in the interest of justice; defendant’s assignment of error was also foreclosed because the State provided discovery a month before trial. State v. Wall, 452 So. 2d 222, 1984 La. App. LEXIS 8892 (May 30, 1984).

Trial court’s imposition of a deadline for filing motions for inspection and discovery no later than 10 days prior to trial was reasonable and the trial court therefore properly denied a pretrial motion for discovery that was made seven days prior to trial; defendant did not show good cause why additional time should have been allowed. State v. Reed, 378 So. 2d 923, 1979 La. LEXIS 7781 (Dec. 13, 1979).

•• Discovery Misconduct

••• General Overview. — Where the prosecution failed to furnish defense counsel with defendant’s rap sheet until after the prosecution had rested its case, the trial judge abused his discretion in failing to grant a mistrial pursuant to La. Code Crim. Proc. Ann. 729.5(A). State v. Meshell, 392 So. 2d 433, 1980 La. LEXIS 9599 (Dec. 15, 1980).

• Pretrial Motions & Procedures

•• General Overview. — Trial court’s imposition of a deadline for filing motions for inspection and discovery no later than 10 days prior to trial was reasonable and the trial court therefore properly denied a pretrial motion for discovery that was made seven days prior to trial; defendant did not show good cause why additional time should have been allowed. State v. Reed, 378 So. 2d 923, 1979 La. LEXIS 7781 (Dec. 13, 1979).

• Trials

•• Defendant’s Rights

••• Right to Fair Trial. — State’s discovery error in failing to disclose the existence of defendant’s statement made to a security guard after his apprehension for simple burglary, and the use of that statement at trial, did not deprive defendant of a fair trial. State v. Nata, 452 So. 2d 785, 1984 La. App. LEXIS 9236 (June 12, 1984).

•• Motions for Mistrial. — Trial court did not err in denying the defendant’s request for a mistrial although there was discovery misconduct where the defense counsel was given an opportunity to contact the lab technician and subpoena the technician; in addition, the defense counsel conceded in closing argument that the negative test did not completely exculpate the defendant. State v. Ashley, 463 So. 2d 794, 1985 La. App. LEXIS 8027 (Jan. 23, 1985).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

Art. 729.1. Court’s disposition of motion for discovery; vacation or restriction of order.

A. A motion for discovery shall not be denied without a contradictory hearing unless it appears on the face of the motion that, as a matter of law, the moving party is not entitled to the relief sought.

B. Upon a sufficient showing by either party, the court may at any time vacate, restrict or defer an order for discovery, or make such other order as is appropriate. (Added by Acts 1977, No. 515, § 1.)

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: Discovery of the State’s Witnesses: State v. Walters. 43 La. L. Rev. 1549 (July, 1983).

Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

Art. 729.2. Time, place and manner of discovery and inspection.

An order of the court granting relief under this Chapter shall specify the time, place, and manner of making the discovery and inspection and may prescribe such terms and conditions as are appropriate. (Added by Acts 1977, No. 515, § 1.)
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CRIMINAL LAW & PROCEDURE

• Discovery & Inspection

•• Bills of Particulars

••• General Overview. — State’s failure to disclose that one of the victims was unable to identify defendants in a photo line-up, as required by La. Code Crim. Proc. Ann. arts. 718 and 729.2, was harmless error because the evidence was disclosed just prior to trial and the remaining evidence against defendants was overwhelming. State v. Dozier, 553 So. 2d 931, 1989 La. App. LEXIS 2202 (Nov. 16, 1989), writ of certiorari denied by 558 So. 2d 567, 1990 La. LEXIS 580 (La. 1990).

•• Brady Materials

••• General Overview. — Where defendant was convicted of first degree murder, the rap sheet of another person was not material evidence in order to create a difference in the outcome of the trial; therefore, the failure of the prosecution to disclose the rap sheet did not violate La. Code Crim. Proc. Ann. arts. 718 and 729.2. State v. Johnson, 575 So. 2d 417, 1991 La. App. LEXIS 184 (Jan. 31, 1991), writ of certiorari denied by 578 So. 2d 131, 1991 La. LEXIS 1305 (La. 1991).

Art. 729.3. Continuing duty to disclose.

If, subsequent to compliance with an order issued pursuant to this Chapter and prior to or during trial, a party discovers additional evidence or decides to use additional evidence and such evidence is or may be, subject to discovery or inspection under the order issued, he shall promptly notify the other party and the court of the existence of the additional evidence, so that the court may modify its previous order or allow the other party to make an appropriate motion for additional discovery or inspection. (Added by Acts 1977, No. 515, § 1.)
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Property Crimes

••• Forgery

•••• General Overview. — Omission of a meal card from evidence that was turned over to the defense to be used in a forgery trial was held to be harmless error on review since no prejudice occurred to the defendant from this error, in light of the State’s very strong case against the defendant. State v. Ray, 423 So. 2d 1116, 1982 La. LEXIS 12737 (Nov. 29, 1982).

• Discovery & Inspection

•• Brady Materials

••• General Overview. — Although the State failed in its continuing obligation under La. Code Crim. Proc. Ann. art. 729.3 to promptly notify defendant of the existence of additional evidence (the victim’s purse), defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. art. 729.5, as the court refused to allow the State to introduce the purse into evidence or use it as demonstrative evidence. State v. McPherson, 630 So. 2d 935, 1993 La. App. LEXIS 3969 (Dec. 30, 1993).

Failure to disclose to the defense that an alleged accomplice had received a non-binding assurance that her testimony against the defendant would be taken into consideration in plea negotiations, was a violation of the Brady rule and La. Code Crim. Proc. Ann. art. 729.3, and deprived defendant of a fair trial. State v. Lindsey, 621 So. 2d 618, 1993 La. App. LEXIS 2472 (June 23, 1993), writ of certiorari denied by 629 So. 2d 417, 1993 La. LEXIS 3445 (La. 1993).

Where defendants unsuccessfully demanded production of the medical records, interrogation transcripts, and federal plea bargains of two prosecution witnesses, the State was not in violation of its discovery obligations under La. Code Crim. Proc. Ann. art. 716 et seq. or its continuing duty under La. Code Crim. Proc. Ann. art. 729.3 to disclose discoverable evidence, because the materials were in the custody and control of federal officials and were never in the State’s possession. State v. Velez, 588 So. 2d 116, 1991 La. App. LEXIS 2533 (Oct. 2, 1991), writ of certiorari denied by 592 So. 2d 408, 1992 La. LEXIS 265 (La. 1992), writ of certiorari denied by 592 So. 2d 408, 1992 La. LEXIS 266 (La. 1992), writ of certiorari denied by 592 So. 2d 408, 1992 La. LEXIS 267 (La. 1992), writ of certiorari denied by 505 U.S. 1220, 112 S. Ct. 3031, 120 L. Ed. 2d 901, 1992 U.S. LEXIS 4617, 60 U.S.L.W. 3878 (1992).

Trial judge did not err in denying defendant’s motion for a new trial based upon the assertion that the prosecution withheld exculpatory material because defense counsel admitted at the hearing on the motion for a new trial that counsel had known about an eyewitness to the offense, but did not interview the potential witness; had counsel done so pre-trial, counsel could have learned whether the potential eyewitness would then have been prepared to testify in a manner exculpatory to defendant. State v. Fuller, 414 So. 2d 306, 1982 La. LEXIS 10995 (May 17, 1982).

Trial court did not err in denying a defendant’s motions for a mistrial and a continuance because the State substantially complied with La. Code Crim. Proc. Ann. arts. 716(C) and 729.3 by giving her notice just prior to opening statements of its intent to offer into evidence an inculpatory statement made by her four months prior to the charged offenses. State v. Fisher, 380 So. 2d 1340, 1980 La. LEXIS 8818 (Jan. 28, 1980).

•• Discovery by Defendant

••• General Overview. — State fulfilled its continuing duty to disclose by notifying defendant on the morning of trial of its intent to use an oral statement that the defendant had made after he was arrested. State v. Williams, 632 So. 2d 893, 1994 La. App. LEXIS 348 (Feb. 23, 1994).

Although the State violated La. Code Crim. Proc. Ann. art. 768 by failing to provide defendant with notice of its intent to offer into evidence an inculpatory statement, the error was harmless in light of the ample evidence establishing that defendant committed attempted possession of cocaine. State v. Collins, 584 So. 2d 356, 1991 La. App. LEXIS 2098 (July 30, 1991).

Fact that police used a driver’s license photograph of defendant in a photographic lineup that was larger than mug shot photographs of other people did not make the victim’s in-court identification of defendant unreliable, and the trial court did not abuse its discretion by giving defendant access to the photographic lineup and the opportunity to cross-examine the police officer who prepared it instead of granting defendant’s motion for a mistrial after the prosecution failed to provide a copy of the lineup in response to defendant’s request for discovery. State v. Dixon, 457 So. 2d 854, 1984 La. App. LEXIS 9629 (Oct. 9, 1984), review denied by 462 So. 2d 191, 1984 La. LEXIS 10470 (La. 1984).

Trial court did not err in admitting into evidence an inculpatory statement made by defendant to police officers where the State did not inform defendant about the statement until shortly before trial, but the assistant district attorney was acting in good faith and had no knowledge of the statement prior to the day it was disclosed to defendant. State v. Johnson, 380 So. 2d 32, 1980 La. LEXIS 6549 (Jan. 28, 1980).

••• Jencks Act

•••• General Overview. — Where defendants unsuccessfully demanded production of the medical records, interrogation transcripts, and federal plea bargains of two prosecution witnesses, the State was not in violation of its discovery obligations under La. Code Crim. Proc. Ann. art. 716 et seq. or its continuing duty under La. Code Crim. Proc. Ann. art. 729.3 to disclose discoverable evidence, because the materials were in the custody and control of federal officials and were never in the State’s possession. State v. Velez, 588 So. 2d 116, 1991 La. App. LEXIS 2533 (Oct. 2, 1991), writ of certiorari denied by 592 So. 2d 408, 1992 La. LEXIS 265 (La. 1992), writ of certiorari denied by 592 So. 2d 408, 1992 La. LEXIS 266 (La. 1992), writ of certiorari denied by 592 So. 2d 408, 1992 La. LEXIS 267 (La. 1992), writ of certiorari denied by 505 U.S. 1220, 112 S. Ct. 3031, 120 L. Ed. 2d 901, 1992 U.S. LEXIS 4617, 60 U.S.L.W. 3878 (1992).

••• Prior Record of Defendant. — A defendant was improperly convicted of second degree battery because the state’s failure to provide a copy of the defendant’s criminal record violated the defendant’s right to prepare an adequate defense and was prejudicial. State v. DeMoss, 582 So. 2d 964, 1991 La. App. LEXIS 1856 (June 19, 1991).

Although complete discovery was not made as to a defendant’s request for his criminal record, the State substantially complied with La. Code Crim. Proc. Ann. arts. 717 and 729.3, the defendant did not testify, so the jury never heard it, and the defendant was not prejudiced. State v. Williams, 448 So. 2d 659, 1984 La. LEXIS 8437 (Feb. 27, 1984).

Where the State provided the defense a partial rap sheet on defendant’s criminal history and later advised counsel that there were two other convictions, defendant was not entitled to a mistrial because the State failed to provide a written amendment of his rap sheet on the ground that the defense failed to object in a timely manner when the State cross-examined defendant regarding the missing convictions. State v. Brooks, 434 So. 2d 1171, 1983 La. App. LEXIS 9022 (June 28, 1983), writ of certiorari denied by 440 So. 2d 727, 1983 La. LEXIS 11778 (La. 1983).

While La. Code Crim. Proc. Ann. art. 729.3 imposes a duty upon a party to promptly notify the motioning party of the discovery of additional evidence subject to a La. Code Crim. Proc. Ann. art. 717 request, there is no duty on the part of the state to disclose information, which it does not possess. State v. Alpine, 404 So. 2d 213, 1981 La. LEXIS 10302 (Sept. 8, 1981).

••• Report of Examinations & Tests

•••• General Overview. — In a murder case in which defendant was accused of killing the victim and then starting a fire to burn the victim’s body, photographs that were made by arson investigators were properly admitted into evidence, and no sanctions were necessary under La. Code Crim. Proc. Ann. art. 729.5, even though they had not been disclosed during discovery pursuant to La. Code Crim. Proc. Ann. art. 718 and La. Code Crim. Proc. Ann. art. 729.3; considering that the evidence was merely supplemental to the experts’ testimony, that defendant’s testimony was inconsistent with his prior testimony, and that defendant suggested no plausible alternative defense, any error in the admission of the photographs was harmless. State v. Moore, 777 So. 2d 600, 2000 La. App. LEXIS 3437 (Dec. 20, 2000), writ denied by La. 2001-0365, 803 So. 2d 986, 2001 La. LEXIS 3837 (La. Dec. 14, 2001).

Where a ballistics report was not available to the prosecution until the day the expert’s testimony was offered at trial, and the evidence was more favorable to the defendant than an earlier report, the trial court did not abuse its discretion by declining to impose sanctions pursuant to La. Code Crim. Proc. Ann. art. 729.5(A), because any violation of La. Code Crim. Proc. Ann. art. 719 was harmless. State v. Rhodes, 688 So. 2d 628, 1997 La. App. LEXIS 62 (Jan. 22, 1997), writ of certiorari denied by La. 97-0753, 701 So. 2d 980, 1997 La. LEXIS 2882 (La. Sept. 26, 1997).

Where the State received a ballistics report two weeks prior to defendant’s trial for second-degree murder, and the State provided defendant a copy of the report two days after its receipt, in accordance with La. Code Crim. Proc. Ann. art. 729.3, the trial court properly denied defendant’s motion for a continuance on the grounds that defendant made no contention that a discovery violation occurred, that the results did not come as a surprise because defendant admitted to having been the only occupant of the vehicle to have shot at the other car, and that sanctions were not pertinent. State v. Gipson, 677 So. 2d 544, 1996 La. App. LEXIS 1318 (June 26, 1996), writ denied by La. 96-2303, 687 So. 2d 402, 1997 La. LEXIS 317 (La. Jan. 31, 1997).

Although the prosecution failed to inform the defense counsel about the results of blood splatter tests, sanctions were not appropriate because the defense did not request a continuance to examine these results and the defense counsel’s skillful cross-examination nullified any advantage that the prosecution might have gained. State v. Wilson, 672 So. 2d 448, 1996 La. App. LEXIS 614 (Apr. 8, 1996), writ of certiorari denied by La. 96-1195, 681 So. 2d 361, 1996 La. LEXIS 2962 (La. Oct. 25, 1996).

Although the state violated La. Code Crim. Proc. Ann. art. 729.3 by failing to let defendant examine the evidence of the x-rays concerning the victim’s broken limbs despite the fact that the state had located the evidence several days prior to the start of trial, the error was harmless, as defendant had been notified of the sum of the witness’s testimony. State v. Felo, 454 So. 2d 1150, 1984 La. App. LEXIS 9313 (July 16, 1984), writ denied by 488 So. 2d 686, 1986 La. LEXIS 6401 (La. 1986).

State satisfied its continuing duty to disclose where the state immediately informed defense counsel upon arriving back at the courthouse after the noon recess of an expert’s examination, during a trial recess, of a shotgun shell wadding found at the scene of the crime, and the state had informed defendant of its possession of the wadding prior to trial and indicated that it had no objection to defendant making any type of independent examination of the evidence. State v. Walker, 394 So. 2d 1181, 1981 La. LEXIS 7237 (Jan. 26, 1981).

••• Tangible Objects

•••• General Overview. — Admission of photographs of the crime scene, taken by the prosecution the day before trial and not disclosed until the morning of trial, was harmless error in a rape and unauthorized entry case because other evidence, including the victim’s testimony, was sufficient to prove defendant’s unauthorized entry into the victim’s apartment. State v. Enclard, 850 So. 2d 845, 2003 La. App. LEXIS 1795 (June 19, 2003).

Trial court did not err in failing to grant defendant’s motion for mistrial and in allowing the introduction of vaginal photos of the victim into defendant’s trial for aggravated rape and unlawful carnal knowledge of a juvenile, although the photos had not been disclosed to the defense before trial; the prosecutor had only learned of the existence of the photos just before the trial, and he had made an effort to disclose the existence to defense counsel. Moreover, the admission of the evidence was not prejudicial to the defense. State v. Simmons, 845 So. 2d 1249, 2003 La. App. LEXIS 1430 (Apr. 29, 2003).

La. Code Crim. Proc. Ann. art. 729.3 imposes a continuing duty to disclose. State v. Sweeney, 443 So. 2d 522, 1983 La. LEXIS 12352 (Nov. 28, 1983).

Omission of a meal card from evidence that was turned over to the defense to be used in a forgery trial was held to be harmless error on review since no prejudice occurred to the defendant from this error, in light of the State’s very strong case against the defendant. State v. Ray, 423 So. 2d 1116, 1982 La. LEXIS 12737 (Nov. 29, 1982).

•• Discovery Misconduct

••• General Overview. — Defendant failed to show that any specific prejudice resulted from the State’s untimely disclosure of a videotape that showed defendant shoplifting where the videotape merely corroborated the store loss manager’s testimony and the trial court provided a sufficient remedy by recessing the trial and giving defendant an opportunity to view the videotape. State v. Chaplain, 852 So. 2d 1088, 2003 La. App. LEXIS 2221 (July 29, 2003).

Denial of defendant’s motion for a mistrial during his trial for cocaine possession, due to the State’s alleged discovery misconduct, was proper where, although the record showed that the State failed to produce the photographs in question prior to introducing them at trial in violation of La. Code Crim. Proc. Ann. art. 729.3, the defendant was not prejudiced by the State’s failure to comply with a discovery request, and a mistrial was not warranted. State v. Landrum, 796 So. 2d 94, 2001 La. App. LEXIS 2025 (Sept. 26, 2001), writ denied by La. 2003-0493, 866 So. 2d 823, 2004 La. LEXIS 680 (La. Feb. 20, 2004).

Where state failed to comply with its ongoing discovery obligation, convictions for attempted murder and robbery were upheld because the failure to comply did not result in actual prejudice to the defendant. La. Code Crim. Proc. Ann. art. 729.3. State v. Roberts, 739 So. 2d 821, 1999 La. App. LEXIS 1621 (May 14, 1999), writ denied by La. 99-1893, 751 So. 2d 244, 1999 La. LEXIS 3628 (La. Dec. 10, 1999).

State has a continuing duty to promptly disclose additional statements to defendant once such statements come to its attention under La. Code Crim. Proc. Ann. art. 729.3; not all cases involving late disclosure of favorable evidence result in reversible error. State v. Burmaster, 710 So. 2d 274, 1998 La. App. LEXIS 241 (Feb. 25, 1998).

Because the district attorney’s office had in its own records additional information concerning defendant’s criminal record, the state did not completely respond to defendant’s discovery request as required by La. Code Crim. Proc. Ann. art. 717 when it merely produced a copy of defendant’s rap sheet prepared by the state police; while the state had no duty to disclose information that it did not possess, the state was required to search its own records in order to fully comply with art. 717. State v. Selvage, 644 So. 2d 745, 1994 La. App. LEXIS 2670 (Oct. 7, 1994), writ of certiorari denied by La. 94-2744, 650 So. 2d 1174, 1995 La. LEXIS 695 (La. Mar. 10, 1995).

Under La. Code Crim. Proc. Ann. art. 729.3, a party, who discovers additional evidence subject to discovery, must promptly notify the other party and the court of the existence of the additional evidence and failure to comply may result in the application of the sanctions provided by La. Code Crim. Proc. Ann. art. 729.5. State v. Herrington, 512 So. 2d 607, 1987 La. App. LEXIS 9994 (Aug. 19, 1987), writ of certiorari denied by 516 So. 2d 130, 1987 La. LEXIS 10881 (La. 1987).

Even if the state did not actually comply with discovery, pursuant to La. Code Crim. Proc. Ann. art. 729.3, when it gave prompt notice on the morning of the trial of the existence of defendant’s inculpatory statement to a fellow inmate, the trial court used wise discretion under La. Code Crim. Proc. Ann. art. 729.5 in postponing the trial one day, absent a showing that defendant was prejudiced. State v. Helaire, 496 So. 2d 1322, 1986 La. App. LEXIS 8110 (Nov. 5, 1986), writ of certiorari denied by 503 So. 2d 13, 1987 La. LEXIS 8731 (La. 1987).

Prosecutor complied with his duty to promptly notify the court and defense counsel of additional evidence where the prosecutor amended its answer right before trial to delete an oral statement allegedly made by the defendant; the court determined there was no prejudice because the defendant was not lured into a misapprehension concerning the strength of the state’s case. State v. Booth, 448 So. 2d 1363, 1984 La. App. LEXIS 8451 (Mar. 26, 1984).

Although complete discovery was not made as to a defendant’s request for his criminal record, the State substantially complied with La. Code Crim. Proc. Ann. arts. 717 and 729.3, the defendant did not testify, so the jury never heard it, and the defendant was not prejudiced. State v. Williams, 448 So. 2d 659, 1984 La. LEXIS 8437 (Feb. 27, 1984).

While La. Code Crim. Proc. Ann. art. 729.3 imposes a duty upon a party to promptly notify the motioning party of the discovery of additional evidence subject to a La. Code Crim. Proc. Ann. art. 717 request, there is no duty on the part of the state to disclose information, which it does not possess. State v. Alpine, 404 So. 2d 213, 1981 La. LEXIS 10302 (Sept. 8, 1981).

Where the State discovered a receipt and bill of sale for a stolen compressor the day before trial, and defendant did not receive copies per his prior discovery request, that evidence was properly limited to the sole purpose of impeaching defendant’s credibility when defendant took the stand and refuted the testimony of other witnesses regarding the date defendant sold the compressor to a third party. State v. Strickland, 398 So. 2d 1062, 1981 La. LEXIS 8059 (May 18, 1981).

• Pretrial Motions & Procedures

•• Continuances. — Trial court did not err in denying a defendant’s motions for a mistrial and a continuance because the State substantially complied with La. Code Crim. Proc. Ann. arts. 716(C) and 729.3 by giving her notice just prior to opening statements of its intent to offer into evidence an inculpatory statement made by her four months prior to the charged offenses. State v. Fisher, 380 So. 2d 1340, 1980 La. LEXIS 8818 (Jan. 28, 1980).

• Trials

•• Motions for Mistrial. — Because the district attorney’s office had in its own records additional information concerning defendant’s criminal record, the state did not completely respond to defendant’s discovery request as required by La. Code Crim. Proc. Ann. art. 717 when it merely produced a copy of defendant’s rap sheet prepared by the state police; while the state had no duty to disclose information that it did not possess, the state was required to search its own records in order to fully comply with art. 717. State v. Selvage, 644 So. 2d 745, 1994 La. App. LEXIS 2670 (Oct. 7, 1994), writ of certiorari denied by La. 94-2744, 650 So. 2d 1174, 1995 La. LEXIS 695 (La. Mar. 10, 1995).

Where the State provided the defense a partial rap sheet on defendant’s criminal history and later advised counsel that there were two other convictions, defendant was not entitled to a mistrial because the State failed to provide a written amendment of his rap sheet on the ground that the defense failed to object in a timely manner when the State cross-examined defendant regarding the missing convictions. State v. Brooks, 434 So. 2d 1171, 1983 La. App. LEXIS 9022 (June 28, 1983), writ of certiorari denied by 440 So. 2d 727, 1983 La. LEXIS 11778 (La. 1983).

• Postconviction Proceedings

•• Motions for New Trial. — Trial judge did not err in denying defendant’s motion for a new trial based upon the assertion that the prosecution withheld exculpatory material because defense counsel admitted at the hearing on the motion for a new trial that counsel had known about an eyewitness to the offense, but did not interview the potential witness; had counsel done so pre-trial, counsel could have learned whether the potential eyewitness would then have been prepared to testify in a manner exculpatory to defendant. State v. Fuller, 414 So. 2d 306, 1982 La. LEXIS 10995 (May 17, 1982).

• Appeals

•• Standards of Review

••• Abuse of Discretion

•••• General Overview. — Even if the state did not actually comply with discovery, pursuant to La. Code Crim. Proc. Ann. art. 729.3, when it gave prompt notice on the morning of the trial of the existence of defendant’s inculpatory statement to a fellow inmate, the trial court used wise discretion under La. Code Crim. Proc. Ann. art. 729.5 in postponing the trial one day, absent a showing that defendant was prejudiced. State v. Helaire, 496 So. 2d 1322, 1986 La. App. LEXIS 8110 (Nov. 5, 1986), writ of certiorari denied by 503 So. 2d 13, 1987 La. LEXIS 8731 (La. 1987).

••• Harmless & Invited Errors

•••• General Overview. — Where state failed to comply with its ongoing discovery obligation, convictions for attempted murder and robbery were upheld because the failure to comply did not result in actual prejudice to the defendant. La. Code Crim. Proc. Ann. art. 729.3. State v. Roberts, 739 So. 2d 821, 1999 La. App. LEXIS 1621 (May 14, 1999), writ denied by La. 99-1893, 751 So. 2d 244, 1999 La. LEXIS 3628 (La. Dec. 10, 1999).

EVIDENCE

• Demonstrative Evidence

•• Admissibility. — Although the State failed in its continuing obligation under La. Code Crim. Proc. Ann. art. 729.3 to promptly notify defendant of the existence of additional evidence (the victim’s purse), defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. art. 729.5, as the court refused to allow the State to introduce the purse into evidence or use it as demonstrative evidence. State v. McPherson, 630 So. 2d 935, 1993 La. App. LEXIS 3969 (Dec. 30, 1993).

• Documentary Evidence

•• General Overview. — In a murder case in which defendant was accused of killing the victim and then starting a fire to burn the victim’s body, photographs that were made by arson investigators were properly admitted into evidence, and no sanctions were necessary under La. Code Crim. Proc. Ann. art. 729.5, even though they had not been disclosed during discovery pursuant to La. Code Crim. Proc. Ann. art. 718 and La. Code Crim. Proc. Ann. art. 729.3; considering that the evidence was merely supplemental to the experts’ testimony, that defendant’s testimony was inconsistent with his prior testimony, and that defendant suggested no plausible alternative defense, any error in the admission of the photographs was harmless. State v. Moore, 777 So. 2d 600, 2000 La. App. LEXIS 3437 (Dec. 20, 2000), writ denied by La. 2001-0365, 803 So. 2d 986, 2001 La. LEXIS 3837 (La. Dec. 14, 2001).

State complied with its continuing duty to notify defendant and the trial court of additional evidence where it became aware of evidence supporting its theory of the crime the day before the trial and notified defense counsel on the morning of the day of the trial that photographs of the evidence would be introduced; as defense counsel made no motion for continuance but sought only to have the photographs excluded, the trial court did not abuse its discretion in admitting the photographs. State v. Mayberry, 443 So. 2d 785, 1983 La. App. LEXIS 9853 (Dec. 14, 1983), writ of certiorari denied by 446 So. 2d 319, 1984 La. LEXIS 8511 (La. 1984).

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor. — Defendant failed to show that any specific prejudice resulted from the State’s untimely disclosure of a videotape that showed defendant shoplifting where the videotape merely corroborated the store loss manager’s testimony and the trial court provided a sufficient remedy by recessing the trial and giving defendant an opportunity to view the videotape. State v. Chaplain, 852 So. 2d 1088, 2003 La. App. LEXIS 2221 (July 29, 2003).

•• Objections & Offers of Proof

••• General Overview. — Where the State provided the defense a partial rap sheet on defendant’s criminal history and later advised counsel that there were two other convictions, defendant was not entitled to a mistrial because the State failed to provide a written amendment of his rap sheet on the ground that the defense failed to object in a timely manner when the State cross-examined defendant regarding the missing convictions. State v. Brooks, 434 So. 2d 1171, 1983 La. App. LEXIS 9022 (June 28, 1983), writ of certiorari denied by 440 So. 2d 727, 1983 La. LEXIS 11778 (La. 1983).

• Testimony

•• Credibility

••• General Overview. — Where the State discovered a receipt and bill of sale for a stolen compressor the day before trial, and defendant did not receive copies per his prior discovery request, that evidence was properly limited to the sole purpose of impeaching defendant’s credibility when defendant took the stand and refuted the testimony of other witnesses regarding the date defendant sold the compressor to a third party. State v. Strickland, 398 So. 2d 1062, 1981 La. LEXIS 8059 (May 18, 1981).

Art. 729.4. Pretrial conferences.

The court may by special order or pursuant to local rules require the district attorney and defense counsel to participate in a pretrial conference for the purpose of:

(1) Disposing of discovery motions without formal hearing when there is no objection and no prior voluntary compliance with the provisions hereof; and

(2) Consideration of such other matters as may aid in the prompt and fair disposition of the charge. (Added by Acts 1977, No. 515, § 1.)

Art. 729.5. Failure to comply; sanctions.

A. If at any time during the course of the proceedings it is brought to the attention of the court that a party has failed to comply with this Chapter or with an order issued pursuant to this Chapter, the court may order such party to permit the discovery or inspection, grant a continuance, order a mistrial on motion of the defendant, prohibit the party from introducing into evidence the subject matter not disclosed, or enter such other order, other than dismissal, as may be appropriate.

B. In addition to the sanctions authorized in Part A hereof, if at any time prior or subsequent to final disposition the court finds that either the state through the district attorney or assistant district attorney or the defendant or his counsel has willfully failed to comply with this Chapter or with an order issued pursuant to this Chapter, such failure shall be deemed to be a constructive contempt of court. (Added by Acts 1977, No. 515, § 1.)
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Sex Crimes

••• Sexual Assault

•••• General Overview. — In the conviction of defendant for aggravated rape, the trial court did not err under La. Code Crim. Proc. Ann. art. 729.5, by its denial of defendant’s motion for mistrial filed when the defense, which built much of its case on negative vaginal washings, learned that no classic vaginal washings were performed on the victim where defendant failed to show that he was prejudiced. State v. Brossette, 634 So. 2d 1309, 1994 La. App. LEXIS 531 (Mar. 2, 1994), writ of certiorari denied by La. 94-0802, 640 So. 2d 1344, 1994 La. LEXIS 1619 (La. June 24, 1994).

• Discovery & Inspection

•• General Overview. — La. Code Crim. Proc. Ann. art. 729(A) did not require a trial judge to grant a continuance, given that the judge provided the defendant with a transcript of a witness’ preliminary examination testimony and his counsel had time to study the testimony and use it in cross-examining the witness at trial. State v. Lee, 364 So. 2d 1024, 1978 La. LEXIS 5464 (Nov. 13, 1978).

•• Bills of Particulars

••• General Overview. — Although the State did not timely comply with a defendant’s request for information about a radar unit which was used to measure his speed, dismissal was not an available remedy for the State’s failure because defendant’s motion for a bill of particulars did not seek information about the nature and cause of the charge. State v. Creel, 490 So. 2d 711, 1986 La. App. LEXIS 7186 (June 11, 1986).

•• Brady Materials

••• General Overview. — After a trial had started and a Brady issue was apparent, recess would have been appropriate since a continuance could not be granted after a trial had started; a mistrial did not have to be granted because under La. Code Crim. Proc. Ann. art. 729.5 and La. Code Crim. Proc. Ann. art. 775 such a remedy was permissible but not mandatory since mistrial was considered a drastic remedy. State v. Black, 786 So. 2d 289, 2001 La. App. LEXIS 918 (May 9, 2001), writ denied by La. 2001-1781, 815 So. 2d 831, 2002 La. LEXIS 1554 (La. May 10, 2002).

In a perjury trial, the State’s non-compliance with defendant’s request for Brady materials was not prejudicial under La. Code Crim. Proc. Ann. art. 729.5(A) because defense counsel knew that witnesses had made contradictory statements about whether or not defendant was present at a murder scene but did not know that the statements had been reduced to writing. State v. Bailey, 470 So. 2d 342, 1985 La. App. LEXIS 8880 (May 13, 1985), affirmed by, remanded by 477 So. 2d 696, 1985 La. LEXIS 9820 (La. 1985).

•• Discovery by Defendant

••• General Overview. — Trial court did not err in failing to order a mistrial as a sanction for State’s failure to comply with a discovery order under La. Code Crim. Proc. Ann. art. 729.5(A) where defendant’s substantial rights were not prejudiced because there was no evidence that State’s failure to timely provide photographs would have allowed defendant to procure a more experienced forensic pathologist or discern any more evidence from the photographs, which were poor in quality. State v. Berry, 684 So. 2d 439, 1996 La. App. LEXIS 2689 (Nov. 8, 1996), writ denied by La. 97-0278, 703 So. 2d 603, 1997 La. LEXIS 3191 (La. Oct. 10, 1997).

Although the State violated La. Code Crim. Proc. Ann. art. 768 by failing to provide defendant with notice of its intent to offer into evidence an inculpatory statement and although the trial court should have imposed a sanction upon the State pursuant to La. Code Crim. Proc. Ann. art 729.5, the errors was harmless in light of the ample evidence establishing that defendant committed attempted possession of cocaine. State v. Collins, 584 So. 2d 356, 1991 La. App. LEXIS 2098 (July 30, 1991).

Prosecution’s failure to comply with a defendant’s motion for discovery, pursuant to La. Code Crim. Proc. Ann. art. 729.5, may result in the trial court ordering the state to permit discovery or inspection, the granting of a continuance, the order of a mistrial on motion of defendant, prohibiting the party from introducing into evidence the subject matter not disclosed, or any other sanctions or orders, other than dismissal, as may be appropriate. State v. Collins, 535 So. 2d 973, 1988 La. App. LEXIS 1894 (Sept. 21, 1988).

A defendant could not have the court reverse his conviction based upon alleged discovery abuse by the state where the defendant failed to show that he was prejudiced by the court’s adverse ruling on the sanction requested under La. Code Crim. Proc. Ann. art. 729.5. State v. Arnaud, 412 So. 2d 1013, 1982 La. LEXIS 10632 (Apr. 5, 1982).

Trial court did not err under La. Code Crim. Proc. Ann. art. 729.5(A) in failing to order the State to produce the purported heroin that it had in its possession before admitting it into evidence because defendant had actual knowledge that the State was in possession of the substance, as defendant knew that he had been charged with the distribution of heroin and in response to defendant’s application for a bill of particulars, the State responded that it was in possession of evidence obtained from defendant although it did not mention the heroin by name. State v. James, 396 So. 2d 1281, 1981 La. LEXIS 7631 (Apr. 6, 1981).

Trial court did not err in admitting into evidence an inculpatory statement made by defendant to police officers where the State did not inform defendant about the statement until shortly before trial, but the assistant district attorney was acting in good faith and had no knowledge of the statement prior to the day it was disclosed to defendant. State v. Johnson, 380 So. 2d 32, 1980 La. LEXIS 6549 (Jan. 28, 1980).

While a defendant was entitled, under La. Code Crim. Proc. Ann. art. 716, to be informed of the existence of any oral confession or other statement by the defendant that the State intended to offer in evidence at trial, defendant waived his right to relief for the State’s failure to comply with this rule because he failed to object in any way to the State’s discovery response and failed to ask the trial court to grant one of the remedies provided by La. Code Crim. Proc. Ann. art. 729.5. State v. Bonanno, 373 So. 2d 1284, 1979 La. LEXIS 6663 (June 25, 1979).

••• Jencks Act

•••• General Overview. — Where, prior to trial, the prosecutor failed to advise defendant of its intention to offer into evidence an officer’s testimony that defendant had asked to give a statement regarding his involvement in the crime, the trial court did not abuse its discretion in refusing to order a mistrial under La. Code Crim. Proc. Ann. art. 729.5(A), because the statement was not introduced as evidence of a confession, but to explain how defendant came to give the confession that was introduced, and did not prejudice defendant. State v. Perry, 420 So. 2d 139, 1982 La. LEXIS 11779 (Sept. 7, 1982), writ of certiorari denied by 461 U.S. 961, 103 S. Ct. 2438, 77 L. Ed. 2d 1322 (1983).

••• Prior Record of Defendant. — A defendant was improperly convicted of second degree battery because the state’s failure to provide a copy of the defendant’s criminal record violated the defendant’s right to prepare an adequate defense and was prejudicial. State v. DeMoss, 582 So. 2d 964, 1991 La. App. LEXIS 1856 (June 19, 1991).

Where the State provided the defense a partial rap sheet on defendant’s criminal history and later advised counsel that there were two other convictions, defendant was not entitled to a mistrial because the State failed to provide a written amendment of his rap sheet on the ground that the defense failed to object in a timely manner when the State cross-examined defendant regarding the missing convictions. State v. Brooks, 434 So. 2d 1171, 1983 La. App. LEXIS 9022 (June 28, 1983), writ of certiorari denied by 440 So. 2d 727, 1983 La. LEXIS 11778 (La. 1983).

While La. Code Crim. Proc. Ann. art. 729.3 imposes a duty upon a party to promptly notify the motioning party of the discovery of additional evidence subject to a La. Code Crim. Proc. Ann. art. 717 request, there is no duty on the part of the state to disclose information, which it does not possess; therefore, exclusion of the evidence is a sanction of La. Code Crim. Proc. Ann. art. 729.5, which is not available where the state has promptly informed defendant of the receipt of the additional evidence. State v. Alpine, 404 So. 2d 213, 1981 La. LEXIS 10302 (Sept. 8, 1981).

••• Report of Examinations & Tests

•••• General Overview. — In a murder case in which defendant was accused of killing the victim and then starting a fire to burn the victim’s body, photographs that were made by arson investigators were properly admitted into evidence, and no sanctions were necessary under La. Code Crim. Proc. Ann. art. 729.5, even though they had not been disclosed during discovery pursuant to La. Code Crim. Proc. Ann. art. 718 and La. Code Crim. Proc. Ann. art. 729.3; considering that the evidence was merely supplemental to the experts’ testimony, that defendant’s testimony was inconsistent with his prior testimony, and that defendant suggested no plausible alternative defense, any error in the admission of the photographs was harmless. State v. Moore, 777 So. 2d 600, 2000 La. App. LEXIS 3437 (Dec. 20, 2000), writ denied by La. 2001-0365, 803 So. 2d 986, 2001 La. LEXIS 3837 (La. Dec. 14, 2001).

Where a ballistics report was not available to the prosecution until the day the expert’s testimony was offered at trial, and the evidence was more favorable to the defendant than an earlier report, the trial court did not abuse its discretion by declining to impose sanctions pursuant to La. Code Crim. Proc. Ann. art. 729.5(A), because any violation of La. Code Crim. Proc. Ann. art. 719 was harmless. State v. Rhodes, 688 So. 2d 628, 1997 La. App. LEXIS 62 (Jan. 22, 1997), writ of certiorari denied by La. 97-0753, 701 So. 2d 980, 1997 La. LEXIS 2882 (La. Sept. 26, 1997).

In defendant’s trial for rape, the state failed in its duty to respond to defendant’s discovery requests in a timely manner concerning an analysis of seminal fluid because the tests showed that the perpetrator was a non-secretor, and the case was remanded so that defendant could move for a new trial and present, at the hearing on the motion, evidence that he was a secretor. State v. Walter, 514 So. 2d 620, 1987 La. App. LEXIS 10285 (Oct. 7, 1987).

In the state’s prosecution of the defendant for murder, the admission into evidence of an autopsy report that the state had failed to furnish to defendant in response to defendant’s discovery request did not require an automatic reversal under La. Code Crim. Proc. Ann. art. 729.5. State v. Burge, 486 So. 2d 855, 1986 La. App. LEXIS 6531 (Mar. 25, 1986), writ of certiorari denied by 493 So. 2d 1204, 1986 La. LEXIS 7141 (La. 1986).

Although the trial court violated La. Code Crim. Proc. Ann. art. 729.5 by immediately letting the state proceed with its presentation of the evidence of the x-rays concerning the victim’s broken limbs before providing defendant a chance to inspect the evidence because such error was harmless, as defendant had been notified of the sum of the witness’s testimony. State v. Felo, 454 So. 2d 1150, 1984 La. App. LEXIS 9313 (July 16, 1984), writ denied by 488 So. 2d 686, 1986 La. LEXIS 6401 (La. 1986).

A trial court did not err in allowing a coroner to testify despite the fact that defendant did not receive the coroner’s report until the trial; La. Code Crim. Proc. Ann. art. 729.5(A) allowed the court to choose from a wide variety of sanctions and the court gave defendant time to review the report before the testimony began. State v. Williams, 438 So. 2d 1212, 1983 La. App. LEXIS 9310 (Oct. 12, 1983), writ of certiorari denied by 443 So. 2d 590, 1983 La. LEXIS 12518 (La. 1983).

••• Tangible Objects

•••• General Overview. — Trial court did not err in allowing into evidence the shirt defendant was wearing the night of the burglary, which had remnants of sheetrock dust on it, where defense counsel told the judge that he had no objection even though the state breached its duty to inform defendant of the intended use. State v. Sayles, 395 So. 2d 695, 1981 La. LEXIS 7314 (Mar. 2, 1981).

•• Discovery by Government

••• General Overview. — Where state failed to comply with its ongoing discovery obligation, convictions for attempted murder and robbery were upheld because the failure to comply did not result in actual prejudice to the defendant. La. Code Crim. Proc. Ann. art. 729.5. State v. Roberts, 739 So. 2d 821, 1999 La. App. LEXIS 1621 (May 14, 1999), writ denied by La. 99-1893, 751 So. 2d 244, 1999 La. LEXIS 3628 (La. Dec. 10, 1999).

•• Discovery Misconduct

••• General Overview. — Defendant failed to show that any specific prejudice resulted from the State’s untimely disclosure of a videotape that showed defendant shoplifting where the videotape merely corroborated the store loss manager’s testimony and the trial court provided a sufficient remedy by recessing the trial and giving defendant an opportunity to view the videotape. State v. Chaplain, 852 So. 2d 1088, 2003 La. App. LEXIS 2221 (July 29, 2003).

Because defendant failed to seek an appropriate remedy in the trial court by moving for a continuance, or any thing else set forth in La. Code Crim. Proc. Ann. art. 729.5, for the State’s alleged refusal to comply with discovery requests and orders, defendant was prevented from asserting those alleged errors properly on appeal. State v. Lovick, 788 So. 2d 565, 2001 La. App. LEXIS 1142 (May 16, 2001), writ denied by La. 2001-1836, 815 So. 2d 833, 2002 La. LEXIS 1560 (La. May 10, 2002).

Where the State failed to produce certain evidence to defendant, the trial court did not abuse its discretion in granting a motion to suppress the evidence and a motion for a mistrial denying the State the right to use the evidence in a subsequent trial since under La. Code Crim. Proc. Ann. art. 729.5, it was within a trial court’s discretion to exclude evidence or enter any appropriate order to remedy a party’s violation of a discovery right. State v. Lee, 778 So. 2d 656, 2001 La. App. LEXIS 3 (Jan. 4, 2001), writ denied by La. 2001-0047, 778 So. 2d 1147, 2001 La. LEXIS 132 (La. Jan. 8, 2001).

In a murder case in which defendant was accused of killing the victim and then starting a fire to burn the victim’s body, photographs that were made by arson investigators were properly admitted into evidence, and no sanctions were necessary under La. Code Crim. Proc. Ann. art. 729.5, even though they had not been disclosed during discovery pursuant to La. Code Crim. Proc. Ann. art. 718 and La. Code Crim. Proc. Ann. art. 729.3; considering that the evidence was merely supplemental to the experts’ testimony, that defendant’s testimony was inconsistent with his prior testimony, and that defendant suggested no plausible alternative defense, any error in the admission of the photographs was harmless. State v. Moore, 777 So. 2d 600, 2000 La. App. LEXIS 3437 (Dec. 20, 2000), writ denied by La. 2001-0365, 803 So. 2d 986, 2001 La. LEXIS 3837 (La. Dec. 14, 2001).

In the consolidated trial of two defendants for armed robbery, the trial court did not err in failing to admit photographic evidence belonging to one defendant because under La. Code Crim. Proc. Ann. art. 729.5, the trial court had authority to exclude such evidence as the photographs were not produced in compliance with proper discovery and prejudiced the State. State v. Richardson, 779 So. 2d 771, 2000 La. App. LEXIS 2669 (Nov. 1, 2000), writ denied by La. 2000-3295, 799 So. 2d 1151, 2001 La. LEXIS 3925 (La. Oct. 26, 2001).

Conviction will not be reversed on the basis of a discovery violation unless prejudice is shown by the trial court’s adverse ruling. State v. Smith, 757 So. 2d 74, 2000 La. App. LEXIS 350 (Feb. 29, 2000), writ denied by La. 2000-1017, 788 So. 2d 439, 2001 La. LEXIS 1067 (La. Mar. 30, 2001), writ denied by La. 2001-0854, 802 So. 2d 631, 2001 La. LEXIS 3263 (La. Nov. 21, 2001).

Plain language of La. Code Crim. Proc. Ann. art. 729.5 leaves exclusion of evidence as a viable option for the trial court even when the evidence is proffered by the defense; accordingly, reversal is warranted only where there is an abuse of discretion by the trial court and resulting prejudice to the defendant. State v. Taylor, 759 So. 2d 112, 2000 La. App. LEXIS 267 (Jan. 26, 2000), writ denied by La. 2000-0590, 768 So. 2d 601, 2000 La. LEXIS 2605 (La. Sept. 22, 2000).

In a capital murder case, defense counsel’s argument that he was “sandbagged” by the testimony of a State’s witness was not supported by the record and was not preserved by a contemporaneous objection; counsel did not complain about the sudden appearance of the witness in his motion for a new trial and did not press for any of the remedies that were provided by La. Code Crim. Proc. Ann. art. 729.5 for discovery violations. State v. Broadway, 753 So. 2d 801, 1999 La. LEXIS 2605 (Oct. 19, 1999), writ of certiorari denied by 529 U.S. 1056, 120 S. Ct. 1562, 146 L. Ed. 2d 466, 2000 U.S. LEXIS 2437, 68 U.S.L.W. 3630 (2000).

Where state failed to comply with its ongoing discovery obligation, convictions for attempted murder and robbery were upheld because the failure to comply did not result in actual prejudice to the defendant. La. Code Crim. Proc. Ann. art. 729.5. State v. Roberts, 739 So. 2d 821, 1999 La. App. LEXIS 1621 (May 14, 1999), writ denied by La. 99-1893, 751 So. 2d 244, 1999 La. LEXIS 3628 (La. Dec. 10, 1999).

While La. Code Crim. Proc. Ann. art. 729.5 gives the district court broad authority to fashion a remedy for noncompliance with discovery orders, a dismissal of a charge is expressly excluded from the available orders. State v. Barrow, 724 So. 2d 263, 1998 La. App. LEXIS 3486 (Nov. 25, 1998).

Even assuming that the state’s failure to provide notice of a certain statement by defendant as required by La. Code Crim. Proc. Ann. art. 716(B) was a discovery violation, the trial court did not abuse its discretion by finding that excluding the statement, rather than granting a mistrial, was an adequate remedy, as a mistrial was only one of several remedies provided by La. Code Crim. Proc. Ann. art. 729.5. State v. Brazley, 721 So. 2d 841, 1998 La. LEXIS 3031 (Sept. 25, 1998).

State’s failure to promptly notify defendant’s counsel of a victim’s second prior identification of defendant was not reversible error; defendant did not suffer actual prejudice as the defense was aware that during the preliminary hearing the witness positively identified defendant in court as her assailant and it was not likely that defense strategy would have changed due to information regarding a second identification by the witness. State v. Woods, 713 So. 2d 1231, 1998 La. App. LEXIS 2247 (June 29, 1998), writ denied by La. 98-3041, 741 So. 2d 1281, 1999 La. LEXIS 917 (La. Apr. 1, 1999).

Trial court did not err in failing to order a mistrial as a sanction for State’s failure to comply with a discovery order under La. Code Crim. Proc. Ann. art. 729.5(A) where defendant’s substantial rights were not prejudiced because there was no evidence that State’s failure to timely provide photographs would have allowed defendant to procure a more experienced forensic pathologist or discern any more evidence from the photographs, which were poor in quality. State v. Berry, 684 So. 2d 439, 1996 La. App. LEXIS 2689 (Nov. 8, 1996), writ denied by La. 97-0278, 703 So. 2d 603, 1997 La. LEXIS 3191 (La. Oct. 10, 1997).

Defendant was not prejudiced by the State’s failure to disclose his rap sheet in response to a discovery motion although the State asked him on cross-examination whether or not he was on parole; the trial was a bench trial, and the State’s conduct was inadvertent, and defendant was not deprived of his right to testify, and the trial court prohibited any further use of the prior conviction. State v. Morris, 679 So. 2d 482, 1996 La. App. LEXIS 1641 (Aug. 21, 1996).

Where the State received a ballistics report two weeks prior to defendant’s trial for second-degree murder, and the State provided defendant a copy of the report two days after its receipt, the trial court properly denied defendant’s motion for a continuance on the grounds that defendant made no contention that a discovery violation occurred, that the results did not come as a surprise because defendant admitted to having been the only occupant of the vehicle to have shot at the other car, and that sanctions were not pertinent under La. Code Crim. Proc. Ann. art. 729.5. State v. Gipson, 677 So. 2d 544, 1996 La. App. LEXIS 1318 (June 26, 1996), writ denied by La. 96-2303, 687 So. 2d 402, 1997 La. LEXIS 317 (La. Jan. 31, 1997).

Because the district attorney’s office had in its own records additional information concerning defendant’s criminal record, the state did not completely respond to defendant’s discovery request as required by La. Code Crim. Proc. Ann. art. 717 when it merely produced a copy of defendant’s rap sheet prepared by the state police; while the state had no duty to disclose information that it did not possess, the state was required to search its own records in order to fully comply with art. 717. State v. Selvage, 644 So. 2d 745, 1994 La. App. LEXIS 2670 (Oct. 7, 1994), writ of certiorari denied by La. 94-2744, 650 So. 2d 1174, 1995 La. LEXIS 695 (La. Mar. 10, 1995).

The trial court exceeded its authority provided under La. Code Crim. Proc. Ann. art. 729.5(A) when it judicially amended a bill of information by reducing a third offender DUI charge to a first offender charge as a sanction for the State’s failure to comply with a discovery order. State v. White, 590 So. 2d 848, 1991 La. App. LEXIS 3313 (Dec. 11, 1991).

Although the State violated La. Code Crim. Proc. Ann. art. 768 by failing to provide defendant with notice of its intent to offer into evidence an inculpatory statement and although the trial court should have imposed a sanction upon the State pursuant to La. Code Crim. Proc. Ann. art 729.5, the errors was harmless in light of the ample evidence establishing that defendant committed attempted possession of cocaine. State v. Collins, 584 So. 2d 356, 1991 La. App. LEXIS 2098 (July 30, 1991).

Defendant was not entitled to a mistrial or any other sanctions under La. Code Crim. Proc. Ann. art. 729.5(A), because the prosecution’s failure to give defendant the victim’s medical report prior to the hearing date was not a violation of discovery and defendant did not demonstrate prejudice by not having received the report earlier. State v. Newton, 562 So. 2d 978, 1990 La. App. LEXIS 1327 (May 23, 1990).

Prosecution was not subject to discovery sanctions where it failed to provide a defendant with a mass spectrometer printout until the day of trial because the prosecution itself did not receive the printout until that same date. State v. Christopher, 561 So. 2d 935, 1990 La. App. LEXIS 1193 (May 9, 1990), writ of certiorari denied by 567 So. 2d 1124, 1990 La. LEXIS 2431 (La. 1990).

Where the state was not aware prior to trial that a second line up was conducted, and therefore could not inform defendant of its existence, and where it was unlikely that the introduction of the line-up, in which the defendant was positively identified as the perpetrator, might have affected the outcome of the trial, defendant’s conviction for armed robbery did not need to be set aside for the state’s failure to inform the defendant of the additional line-up. State v. Gabriel, 542 So. 2d 528, 1989 La. App. LEXIS 500 (Mar. 15, 1989), writ of certiorari denied by 558 So. 2d 566, 1990 La. LEXIS 572 (La. 1990).

In defendant’s trial for rape, the state failed in its duty to respond to defendant’s discovery requests in a timely manner concerning an analysis of seminal fluid because the tests showed that the perpetrator was a non-secretor, and the case was remanded so that defendant could move for a new trial and present, at the hearing on the motion, evidence that he was a secretor. State v. Walter, 514 So. 2d 620, 1987 La. App. LEXIS 10285 (Oct. 7, 1987).

Continuance, rather than sanctions, was proper compensation to a defendant after the State inadvertently withheld crime lab reports from the defendant; the continuance allowed the defendant adequate time to prepare his defense to the reports. State v. Tezano, 514 So. 2d 531, 1987 La. App. LEXIS 10086 (Sept. 16, 1987).

Defendant’s armed robbery conviction was upheld because, under La. Code Crim. Proc. Ann. art. 729.5(A), the State’s failure to comply with discovery procedures in a criminal case would not automatically demand a reversal, unless defendant was prejudiced. State v. Monroe, 513 So. 2d 323, 1987 La. App. LEXIS 10018 (Sept. 4, 1987).

Under La. Code Crim. Proc. Ann. art. 729.3, a party, who discovers additional evidence subject to discovery, must promptly notify the other party and the court of the existence of the additional evidence and failure to comply may result in the application of the sanctions provided by La. Code Crim. Proc. Ann. art. 729.5. State v. Herrington, 512 So. 2d 607, 1987 La. App. LEXIS 9994 (Aug. 19, 1987), writ of certiorari denied by 516 So. 2d 130, 1987 La. LEXIS 10881 (La. 1987).

The trial court did not abuse its discretion in admitting ghastly photographs of the victim at trial, where the prosecution only provided black and white photos before trial, because the photos were not prejudicial and not violative of a discovery order; furthermore, the photographs were relevant to prove corpus delicti, to corroborate other evidence, and the cause of death. State v. Lee, 510 So. 2d 1378, 1987 La. App. LEXIS 9766 (June 26, 1987).

A conviction for second degree murder was affirmed even where the state violated discovery procedure and the trial judge appeared to have erred in his rulings on defendant’s objections concerning discovery non-compliance under La. Code Crim. Proc. Ann. art. 729.5. State v. Ancar, 508 So. 2d 943, 1987 La. App. LEXIS 9587 (June 3, 1987).

Even if the state has not complied with discovery, the sanctions under La. Code Crim. Proc. Ann. art. 729.5(A) for failure to comply with discovery are solely within the discretion of the trial judge; thus, a reversal is warranted only when there is an abuse of such discretion and prejudice is shown. State v. Helaire, 496 So. 2d 1322, 1986 La. App. LEXIS 8110 (Nov. 5, 1986), writ of certiorari denied by 503 So. 2d 13, 1987 La. LEXIS 8731 (La. 1987).

Even if the state did not actually comply with discovery, pursuant to La. Code Crim. Proc. Ann. art. 729.3, when it gave prompt notice on the morning of the trial of the existence of defendant’s inculpatory statement to a fellow inmate, the trial court used wise discretion under La. Code Crim. Proc. Ann. art. 729.5 in postponing the trial one day, absent a showing that defendant was prejudiced. State v. Helaire, 496 So. 2d 1322, 1986 La. App. LEXIS 8110 (Nov. 5, 1986), writ of certiorari denied by 503 So. 2d 13, 1987 La. LEXIS 8731 (La. 1987).

Trial court did not err by allowing the State to amend its answer to defendant’s discovery motion on the day of trial by producing a fingerprint analysis that had been available for 20 months, where defendant was granted a three-week continuance. State v. Cormier, 487 So. 2d 1237, 1986 La. App. LEXIS 6267 (Mar. 5, 1986), writ of certiorari denied by 489 So. 2d 244, 1986 La. LEXIS 6606 (La. 1986).

In a perjury trial, the State’s non-compliance with defendant’s request for Brady materials was not prejudicial under La. Code Crim. Proc. Ann. art. 729.5(A) because defense counsel knew that witnesses had made contradictory statements about whether or not defendant was present at a murder scene but did not know that the statements had been reduced to writing. State v. Bailey, 470 So. 2d 342, 1985 La. App. LEXIS 8880 (May 13, 1985), affirmed by, remanded by 477 So. 2d 696, 1985 La. LEXIS 9820 (La. 1985).

Trial court properly denied defendant’s motion for a mistrial where the testimony of one of the State’s witnesses contained an inculpatory statement which had not previously been disclosed to defendant because the statement was unsolicited, it was unresponsive to the question propounded, and the assistant district attorney had no knowledge of the statement prior to the time it was disclosed by the witness on the stand. State v. Mayberry, 457 So. 2d 880, 1984 La. App. LEXIS 9704 (Oct. 10, 1984), writ of certiorari denied by 462 So. 2d 191, 1984 La. LEXIS 10469 (La. 1984).

Fact that police used a driver’s license photograph of defendant in a photographic lineup that was larger than mug shot photographs of other people did not make the victim’s in-court identification of defendant unreliable, and the trial court did not abuse its discretion by giving defendant access to the photographic lineup and the opportunity to cross-examine the police officer who prepared it instead of granting defendant’s motion for a mistrial after the prosecution failed to provide a copy of the lineup in response to defendant’s request for discovery. State v. Dixon, 457 So. 2d 854, 1984 La. App. LEXIS 9629 (Oct. 9, 1984), review denied by 462 So. 2d 191, 1984 La. LEXIS 10470 (La. 1984).

Trial court abused its discretion in failing to grant a mistrial where State’s failure to inform defendant pursuant to a discovery request that a witness had previously identified defendant from a photograph prejudiced defendant by effectively precluding him from challenging the identification at trial or by a motion to suppress. State v. Jackson, 454 So. 2d 398, 1984 La. App. LEXIS 9337 (July 31, 1984).

Where the State provided the defense a partial rap sheet on defendant’s criminal history and later advised counsel that there were two other convictions, defendant was not entitled to a mistrial because the State failed to provide a written amendment of his rap sheet on the ground that the defense failed to object in a timely manner when the State cross-examined defendant regarding the missing convictions. State v. Brooks, 434 So. 2d 1171, 1983 La. App. LEXIS 9022 (June 28, 1983), writ of certiorari denied by 440 So. 2d 727, 1983 La. LEXIS 11778 (La. 1983).

State’s failure to supply defense counsel with certain requested discovery documents, which were subsequently admitted into evidence did not necessitate a reversal of his conviction, as the trial judge had the discretion to impose any one of several sanctions under La. Code Crim. Proc. Ann. art. 729.5 and defendant did not argue that his strategy would have been any different had he known of the evidence. State v. Knighton, 436 So. 2d 1141, 1983 La. LEXIS 10722 (May 23, 1983), writ of certiorari denied by 465 U.S. 1051, 104 S. Ct. 1330, 79 L. Ed. 2d 725, 1984 U.S. LEXIS 190, 52 U.S.L.W. 3612 (1984).

Under La. Code Crim. Proc. Ann. art. 729.5(A), defendant was not entitled to an order granting his motion for sanctions in the form of the exclusion of all evidence of his fingerprints allegedly lifted at the crime scene because there was no evidence or claim that the State’s failure to comply with a discovery order was willful or caused by the State; hence, the State’s application for supervisory writs was granted, and on review the court reversed the order imposing such sanction on the State. State v. Laprime, 431 So. 2d 803, 1983 La. App. LEXIS 8423 (Apr. 19, 1983), writ of certiorari denied by 434 So. 2d 1098, 1983 La. LEXIS 11137 (La. 1983).

In the State’s motion to amend its answers to defendants’ bill of particulars to allow the admission of a report, the trial court’s ruling that the report was inadmissible was an abuse of its discretion under La. Code Crim. Proc. Ann. art. 729.5A where there was no evidence the State acted in bad faith, and defendants would not have been prejudiced. State v. Moses, 425 So. 2d 1015, 1983 La. App. LEXIS 7569 (Jan. 11, 1983).

While La. Code Crim. Proc. Ann. art. 729.3 imposes a duty upon a party to promptly notify the motioning party of the discovery of additional evidence subject to a La. Code Crim. Proc. Ann. art. 717 request, there is no duty on the part of the state to disclose information, which it does not possess; therefore, exclusion of the evidence is a sanction of La. Code Crim. Proc. Ann. art. 729.5, which is not available where the state has promptly informed defendant of the receipt of the additional evidence. State v. Alpine, 404 So. 2d 213, 1981 La. LEXIS 10302 (Sept. 8, 1981).

Where the State discovered a receipt and bill of sale for a stolen compressor the day before trial, and defendant did not receive copies per his prior discovery request, that evidence was properly limited to the sole purpose of impeaching defendant’s credibility when defendant took the stand and refuted the testimony of other witnesses regarding the date defendant sold the compressor to a third party. State v. Strickland, 398 So. 2d 1062, 1981 La. LEXIS 8059 (May 18, 1981).

Trial court did not err under La. Code Crim. Proc. Ann. art. 729.5(A) in failing to order the State to produce the purported heroin that it had in its possession before admitting it into evidence because defendant had actual knowledge that the State was in possession of the substance, as defendant knew that he had been charged with the distribution of heroin and in response to defendant’s application for a bill of particulars, the State responded that it was in possession of evidence obtained from defendant although it did not mention the heroin by name. State v. James, 396 So. 2d 1281, 1981 La. LEXIS 7631 (Apr. 6, 1981).

Trial court did not err in refusing to grant defendant’s motion for a mistrial on a manslaughter charge based on the State’s failure to comply with defendant’s discovery as provided for in La. Code Crim. Proc. Ann. art. 729.5 because the trial judge took corrective measures and the defendant suffered no prejudice. State v. Statum, 390 So. 2d 886, 1980 La. LEXIS 9067 (Nov. 10, 1980), writ of certiorari denied by 450 U.S. 969, 101 S. Ct. 1489, 67 L. Ed. 2d 619, 1981 U.S. LEXIS 1147, 49 U.S.L.W. 3643 (1981).

• Eyewitness Identification

•• General Overview. — State’s failure to promptly notify defendant’s counsel of a victim’s second prior identification of defendant was not reversible error; defendant did not suffer actual prejudice as the defense was aware that during the preliminary hearing the witness positively identified defendant in court as her assailant and it was not likely that defense strategy would have changed due to information regarding a second identification by the witness. State v. Woods, 713 So. 2d 1231, 1998 La. App. LEXIS 2247 (June 29, 1998), writ denied by La. 98-3041, 741 So. 2d 1281, 1999 La. LEXIS 917 (La. Apr. 1, 1999).

•• Photo Identifications. — Trial court abused its discretion in failing to grant a mistrial where State’s failure to inform defendant pursuant to a discovery request that a witness had previously identified defendant from a photograph prejudiced defendant by effectively precluding him from challenging the identification at trial or by a motion to suppress. State v. Jackson, 454 So. 2d 398, 1984 La. App. LEXIS 9337 (July 31, 1984).

• Pretrial Motions & Procedures

•• Dismissal. — Although the State did not timely comply with a defendant’s request for information about a radar unit which was used to measure his speed, dismissal was not an available remedy for the State’s failure because defendant’s motion for a bill of particulars did not seek information about the nature and cause of the charge. State v. Creel, 490 So. 2d 711, 1986 La. App. LEXIS 7186 (June 11, 1986).

•• Suppression of Evidence. — Where the State failed to produce certain evidence to defendant, the trial court did not abuse its discretion in granting a motion to suppress the evidence and a motion for a mistrial denying the State the right to use the evidence in a subsequent trial since under La. Code Crim. Proc. Ann. art. 729.5, it was within a trial court’s discretion to exclude evidence or enter any appropriate order to remedy a party’s violation of a discovery right. State v. Lee, 778 So. 2d 656, 2001 La. App. LEXIS 3 (Jan. 4, 2001), writ denied by La. 2001-0047, 778 So. 2d 1147, 2001 La. LEXIS 132 (La. Jan. 8, 2001).

• Trials

•• Continuances. — La. Code Crim. Proc. Ann. art. 729(A) did not require a trial judge to grant a continuance, given that the judge provided the defendant with a transcript of a witness’ preliminary examination testimony and his counsel had time to study the testimony and use it in cross-examining the witness at trial. State v. Lee, 364 So. 2d 1024, 1978 La. LEXIS 5464 (Nov. 13, 1978).

•• Judicial Discretion. — Defendant failed to show that any specific prejudice resulted from the State’s untimely disclosure of a videotape that showed defendant shoplifting where the videotape merely corroborated the store loss manager’s testimony and the trial court provided a sufficient remedy by recessing the trial and giving defendant an opportunity to view the videotape. State v. Chaplain, 852 So. 2d 1088, 2003 La. App. LEXIS 2221 (July 29, 2003).

•• Motions for Mistrial. — After a trial had started and a Brady issue was apparent, recess would have been appropriate since a continuance could not be granted after a trial had started; a mistrial did not have to be granted because under La. Code Crim. Proc. Ann. art. 729.5 and La. Code Crim. Proc. Ann. art. 775 such a remedy was permissible but not mandatory since mistrial was considered a drastic remedy. State v. Black, 786 So. 2d 289, 2001 La. App. LEXIS 918 (May 9, 2001), writ denied by La. 2001-1781, 815 So. 2d 831, 2002 La. LEXIS 1554 (La. May 10, 2002).

Defendant was not prejudiced by the State’s failure to disclose his rap sheet in response to a discovery motion although the State asked him on cross-examination whether or not he was on parole; the trial was a bench trial, and the State’s conduct was inadvertent, and defendant was not deprived of his right to testify, and the trial court prohibited any further use of the prior conviction. State v. Morris, 679 So. 2d 482, 1996 La. App. LEXIS 1641 (Aug. 21, 1996).

Because the district attorney’s office had in its own records additional information concerning defendant’s criminal record, the state did not completely respond to defendant’s discovery request as required by La. Code Crim. Proc. Ann. art. 717 when it merely produced a copy of defendant’s rap sheet prepared by the state police; while the state had no duty to disclose information that it did not possess, the state was required to search its own records in order to fully comply with art. 717. State v. Selvage, 644 So. 2d 745, 1994 La. App. LEXIS 2670 (Oct. 7, 1994), writ of certiorari denied by La. 94-2744, 650 So. 2d 1174, 1995 La. LEXIS 695 (La. Mar. 10, 1995).

In the conviction of defendant for aggravated rape, the trial court did not err under La. Code Crim. Proc. Ann. art. 729.5, by its denial of defendant’s motion for mistrial filed when the defense, which built much of its case on negative vaginal washings, learned that no classic vaginal washings were performed on the victim where defendant failed to show that he was prejudiced. State v. Brossette, 634 So. 2d 1309, 1994 La. App. LEXIS 531 (Mar. 2, 1994), writ of certiorari denied by La. 94-0802, 640 So. 2d 1344, 1994 La. LEXIS 1619 (La. June 24, 1994).

Trial court properly denied defendant’s motion for a mistrial where the testimony of one of the State’s witnesses contained an inculpatory statement which had not previously been disclosed to defendant because the statement was unsolicited, it was unresponsive to the question propounded, and the assistant district attorney had no knowledge of the statement prior to the time it was disclosed by the witness on the stand. State v. Mayberry, 457 So. 2d 880, 1984 La. App. LEXIS 9704 (Oct. 10, 1984), writ of certiorari denied by 462 So. 2d 191, 1984 La. LEXIS 10469 (La. 1984).

Trial court abused its discretion in failing to grant a mistrial where State’s failure to inform defendant pursuant to a discovery request that a witness had previously identified defendant from a photograph prejudiced defendant by effectively precluding him from challenging the identification at trial or by a motion to suppress. State v. Jackson, 454 So. 2d 398, 1984 La. App. LEXIS 9337 (July 31, 1984).

Trial court did not err in refusing to grant defendant’s motion for a mistrial on a manslaughter charge based on the State’s failure to comply with defendant’s discovery as provided for in La. Code Crim. Proc. Ann. art. 729.5 because the trial judge took corrective measures and the defendant suffered no prejudice. State v. Statum, 390 So. 2d 886, 1980 La. LEXIS 9067 (Nov. 10, 1980), writ of certiorari denied by 450 U.S. 969, 101 S. Ct. 1489, 67 L. Ed. 2d 619, 1981 U.S. LEXIS 1147, 49 U.S.L.W. 3643 (1981).

• Witnesses

•• Presentation. — A trial court did not err in allowing a coroner to testify despite the fact that defendant did not receive the coroner’s report until the trial; La. Code Crim. Proc. Ann. art. 729.5(A) allowed the court to choose from a wide variety of sanctions and the court gave defendant time to review the report before the testimony began. State v. Williams, 438 So. 2d 1212, 1983 La. App. LEXIS 9310 (Oct. 12, 1983), writ of certiorari denied by 443 So. 2d 590, 1983 La. LEXIS 12518 (La. 1983).

• Postconviction Proceedings

•• Motions for New Trial. — In defendant’s trial for rape, the state failed in its duty to respond to defendant’s discovery requests in a timely manner concerning an analysis of seminal fluid because the tests showed that the perpetrator was a non-secretor, and the case was remanded so that defendant could move for a new trial and present, at the hearing on the motion, evidence that he was a secretor. State v. Walter, 514 So. 2d 620, 1987 La. App. LEXIS 10285 (Oct. 7, 1987).

• Appeals

•• Reversible Errors

••• General Overview. — In the state’s prosecution of the defendant for murder, the admission into evidence of an autopsy report that the state had failed to furnish to defendant in response to defendant’s discovery request did not require an automatic reversal under La. Code Crim. Proc. Ann. art. 729.5. State v. Burge, 486 So. 2d 855, 1986 La. App. LEXIS 6531 (Mar. 25, 1986), writ of certiorari denied by 493 So. 2d 1204, 1986 La. LEXIS 7141 (La. 1986).

Trial court did not err in refusing to grant defendant’s motion for a mistrial on a manslaughter charge based on the State’s failure to comply with defendant’s discovery as provided for in La. Code Crim. Proc. Ann. art. 729.5 because the trial judge took corrective measures and the defendant suffered no prejudice. State v. Statum, 390 So. 2d 886, 1980 La. LEXIS 9067 (Nov. 10, 1980), writ of certiorari denied by 450 U.S. 969, 101 S. Ct. 1489, 67 L. Ed. 2d 619, 1981 U.S. LEXIS 1147, 49 U.S.L.W. 3643 (1981).

•• Reviewability

••• Preservation for Review

•••• General Overview. — Because defendant failed to seek an appropriate remedy in the trial court by moving for a continuance, or any thing else set forth in La. Code Crim. Proc. Ann. art. 729.5, for the State’s alleged refusal to comply with discovery requests and orders, defendant was prevented from asserting those alleged errors properly on appeal. State v. Lovick, 788 So. 2d 565, 2001 La. App. LEXIS 1142 (May 16, 2001), writ denied by La. 2001-1836, 815 So. 2d 833, 2002 La. LEXIS 1560 (La. May 10, 2002).

In a capital murder case, defense counsel’s argument that he was “sandbagged” by the testimony of a State’s witness was not supported by the record and was not preserved by a contemporaneous objection; counsel did not complain about the sudden appearance of the witness in his motion for a new trial and did not press for any of the remedies that were provided by La. Code Crim. Proc. Ann. art. 729.5 for discovery violations. State v. Broadway, 753 So. 2d 801, 1999 La. LEXIS 2605 (Oct. 19, 1999), writ of certiorari denied by 529 U.S. 1056, 120 S. Ct. 1562, 146 L. Ed. 2d 466, 2000 U.S. LEXIS 2437, 68 U.S.L.W. 3630 (2000).

Trial court did not err in allowing into evidence the shirt defendant was wearing the night of the burglary, which had remnants of sheetrock dust on it, where defense counsel told the judge that he had no objection even though the state breached its duty to inform defendant of the intended use. State v. Sayles, 395 So. 2d 695, 1981 La. LEXIS 7314 (Mar. 2, 1981).

•• Standards of Review

••• Abuse of Discretion

•••• General Overview. — Plain language of La. Code Crim. Proc. Ann. art. 729.5 leaves exclusion of evidence as a viable option for the trial court even when the evidence is proffered by the defense; accordingly, reversal is warranted only where there is an abuse of discretion by the trial court and resulting prejudice to the defendant. State v. Taylor, 759 So. 2d 112, 2000 La. App. LEXIS 267 (Jan. 26, 2000), writ denied by La. 2000-0590, 768 So. 2d 601, 2000 La. LEXIS 2605 (La. Sept. 22, 2000).

The trial court did not abuse its discretion in admitting ghastly photographs of the victim at trial, where the prosecution only provided black and white photos before trial, because the photos were not prejudicial and not violative of a discovery order; furthermore, the photographs were relevant to prove corpus delicti, to corroborate other evidence, and the cause of death. State v. Lee, 510 So. 2d 1378, 1987 La. App. LEXIS 9766 (June 26, 1987).

Even if the state has not complied with discovery, the sanctions under La. Code Crim. Proc. Ann. art. 729.5(A) for failure to comply with discovery are solely within the discretion of the trial judge; thus, a reversal is warranted only when there is an abuse of such discretion and prejudice is shown. State v. Helaire, 496 So. 2d 1322, 1986 La. App. LEXIS 8110 (Nov. 5, 1986), writ of certiorari denied by 503 So. 2d 13, 1987 La. LEXIS 8731 (La. 1987).

Even if the state did not actually comply with discovery, pursuant to La. Code Crim. Proc. Ann. art. 729.3, when it gave prompt notice on the morning of the trial of the existence of defendant’s inculpatory statement to a fellow inmate, the trial court used wise discretion under La. Code Crim. Proc. Ann. art. 729.5 in postponing the trial one day, absent a showing that defendant was prejudiced. State v. Helaire, 496 So. 2d 1322, 1986 La. App. LEXIS 8110 (Nov. 5, 1986), writ of certiorari denied by 503 So. 2d 13, 1987 La. LEXIS 8731 (La. 1987).

State complied with its continuing duty to notify defendant and the trial court of additional evidence where it became aware of evidence supporting its theory of the crime the day before the trial and notified defense counsel on the morning of the day of the trial that photographs of the evidence would be introduced; as defense counsel made no motion for continuance but sought only to have the photographs excluded, the trial court did not abuse its discretion in admitting the photographs. State v. Mayberry, 443 So. 2d 785, 1983 La. App. LEXIS 9853 (Dec. 14, 1983), writ of certiorari denied by 446 So. 2d 319, 1984 La. LEXIS 8511 (La. 1984).

••• Harmless & Invited Errors

•••• General Overview. — Where state failed to comply with its ongoing discovery obligation, convictions for attempted murder and robbery were upheld because the failure to comply did not result in actual prejudice to the defendant. La. Code Crim. Proc. Ann. art. 729.5. State v. Roberts, 739 So. 2d 821, 1999 La. App. LEXIS 1621 (May 14, 1999), writ denied by La. 99-1893, 751 So. 2d 244, 1999 La. LEXIS 3628 (La. Dec. 10, 1999).

EVIDENCE

• Demonstrative Evidence

•• Admissibility. — Trial court did not err in allowing into evidence the shirt defendant was wearing the night of the burglary, which had remnants of sheetrock dust on it, where defense counsel told the judge that he had no objection even though the state breached its duty to inform defendant of the intended use. State v. Sayles, 395 So. 2d 695, 1981 La. LEXIS 7314 (Mar. 2, 1981).

•• Photographs. — The trial court did not abuse its discretion in admitting ghastly photographs of the victim at trial, where the prosecution only provided black and white photos before trial, because the photos were not prejudicial and not violative of a discovery order; furthermore, the photographs were relevant to prove corpus delicti, to corroborate other evidence, and the cause of death. State v. Lee, 510 So. 2d 1378, 1987 La. App. LEXIS 9766 (June 26, 1987).

• Documentary Evidence

•• General Overview. — In a murder case in which defendant was accused of killing the victim and then starting a fire to burn the victim’s body, photographs that were made by arson investigators were properly admitted into evidence, and no sanctions were necessary under La. Code Crim. Proc. Ann. art. 729.5, even though they had not been disclosed during discovery pursuant to La. Code Crim. Proc. Ann. art. 718 and La. Code Crim. Proc. Ann. art. 729.3; considering that the evidence was merely supplemental to the experts’ testimony, that defendant’s testimony was inconsistent with his prior testimony, and that defendant suggested no plausible alternative defense, any error in the admission of the photographs was harmless. State v. Moore, 777 So. 2d 600, 2000 La. App. LEXIS 3437 (Dec. 20, 2000), writ denied by La. 2001-0365, 803 So. 2d 986, 2001 La. LEXIS 3837 (La. Dec. 14, 2001).

State complied with its continuing duty to notify defendant and the trial court of additional evidence where it became aware of evidence supporting its theory of the crime the day before the trial and notified defense counsel on the morning of the day of the trial that photographs of the evidence would be introduced; as defense counsel made no motion for continuance but sought only to have the photographs excluded, the trial court did not abuse its discretion in admitting the photographs. State v. Mayberry, 443 So. 2d 785, 1983 La. App. LEXIS 9853 (Dec. 14, 1983), writ of certiorari denied by 446 So. 2d 319, 1984 La. LEXIS 8511 (La. 1984).

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor. — Defendant failed to show that any specific prejudice resulted from the State’s untimely disclosure of a videotape that showed defendant shoplifting where the videotape merely corroborated the store loss manager’s testimony and the trial court provided a sufficient remedy by recessing the trial and giving defendant an opportunity to view the videotape. State v. Chaplain, 852 So. 2d 1088, 2003 La. App. LEXIS 2221 (July 29, 2003).

Plain language of La. Code Crim. Proc. Ann. art. 729.5 leaves exclusion of evidence as a viable option for the trial court even when the evidence is proffered by the defense; accordingly, reversal is warranted only where there is an abuse of discretion by the trial court and resulting prejudice to the defendant. State v. Taylor, 759 So. 2d 112, 2000 La. App. LEXIS 267 (Jan. 26, 2000), writ denied by La. 2000-0590, 768 So. 2d 601, 2000 La. LEXIS 2605 (La. Sept. 22, 2000).

• Testimony

•• Credibility

••• General Overview. — Where the State discovered a receipt and bill of sale for a stolen compressor the day before trial, and defendant did not receive copies per his prior discovery request, that evidence was properly limited to the sole purpose of impeaching defendant’s credibility when defendant took the stand and refuted the testimony of other witnesses regarding the date defendant sold the compressor to a third party. State v. Strickland, 398 So. 2d 1062, 1981 La. LEXIS 8059 (May 18, 1981).

Art. 729.6. Applicability of discovery.

The rules of this Chapter shall be applied in all criminal cases tried in the district, parish, and city courts. They shall be applicable following the institution of prosecution by the return of a grand jury indictment, the filing of a bill of information, or the filing of an affidavit charging an offense. However, the rules of this Chapter do not apply in city and parish courts to cases in which prosecution is instituted by affidavit for violations of city or parish ordinances defining traffic offenses. (Acts 2012, No. 842, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 842, in the first sentence, deleted “which are to be” following “criminal cases” and substituted “parish, and city courts” for “court”; in the second sentence, deleted “the criminal” following “institution of” and substituted “or the filing of an affidavit charging an offense” for “by the district attorney”; added the last sentence; and made related and stylistic changes.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: Discovery of the State’s Witnesses: State v. Walters. 43 La. L. Rev. 1549 (July, 1983).

Developments in the Law, 1983-84: A Faculty Symposium: Criminal Trial Procedure. 45 La. L. Rev. 263 (November, 1984).
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CHAPTER 1. GENERAL SECTION; SUBPOENAS.

Art. 731. Issuance of subpoenas.

A. The court shall issue subpoenas for the compulsory attendance of witnesses at hearings or trials when requested to do so by the state or the defendant. Clerks of court may issue subpoenas except as provided in Article 739.

B. The court and the clerks of court are authorized to place their signatures by electronic means on all subpoenas issued pursuant to this Chapter. (Amended by Acts 1980, No. 286, § 1; Acts 2001, No. 54, § 1, eff. Aug. 15, 2001; Acts 2007, No. 29, § 1, eff. Aug. 15, 2007; Acts 2010, No. 58, § 2, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 58 rewrote (B), which formerly read: “The clerk of court for the Criminal District Court for the Parish of Orleans and the Twenty-Fourth Judicial District Court are authorized to place their signatures by electronic means on all subpoenas issued pursuant to this Article.”

2007 Amendments. — Acts 2007, No. 29, § 1, effective August 15, 2007, substituted “and the Twenty-Fourth Judicial District Court are authorized to place their signatures” for “may place his signature” in (B).

2001 Amendments. — Acts 2001, No. 54, § 1, effective August 15, 2001, added (B).

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is modeled after the first sentence of C.C.P. Art. 1351. Since Const. Art. 1,§9 guarantees the right of compulsory process, former R.S. 15:144-15:145 are not retained, because those provisions merely restated the constitutional guarantee.

(b) This article expressly states the authority of a judge to issue a subpoena, notwithstanding the fact that the authority is inherent. In practice, the clerk will issue subpoenas in most cases.

(c) Some states allow the district attorney to issue subpoenas (N.Y. Code of Crim.Proc.,§§609-610; Cal.Pen.Code,§1326); this has not been the practice in the Louisiana system. New authority is given the district attorney to apply to the court for subpoenas for witnesses to appear before him for questioning, but the district attorney may not himself issue subpoenas. Art. 66. A coroner may issue subpoenas by authority of Art. 103.

(d) Art. 739 (indigent’s request for subpoena of witnesses) and Art. 740 (request for subpoena of out-of-parish witnesses) require a judicial inquiry and determination, and in those situations, a subpoena may not be issued by the clerk of court.

CROSS REFERENCES

Louisiana Law. — Attorneys; restrictions on search warrants, see La. R.S. 15:43.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Criminal Process

•••• Compulsory Process. — A district court did not violate defendant’s rights under La. Code Crim. Proc. Ann. art. 731 or La. Const. art. I, § 16 in refusing to subpoena an assistant district attorney, where his knowledge of and motivation for filing supplemental responses the day before trial were not relevant to the facts or to a defense theory. State v. Scott, 658 So. 2d 251, 1995 La. App. LEXIS 1782 (June 21, 1995), writ denied by La. 97-2049, 706 So. 2d 990, 1998 La. LEXIS 499 (La. Feb. 13, 1998).

Where a requested subpoena was merely left on the residence door when a material witness was served, and defendant’s conviction on marijuana possession charges under La. Rev. Stat. Ann. § 40:966 followed his witness’ failure to appear at trial, the defendant was denied his right to compulsory process under U.S. Const. amend. VI, La. Const. art. I, § 16, and La. Code Crim. Proc. Ann. art. 731, and denied his right to present a defense by virtue of the improper delivery of the subpoena. State v. Hill, 534 So. 2d 1296, 1988 La. App. LEXIS 2200 (Oct. 27, 1988), writ denied by 536 So. 2d 1248, 1989 La. LEXIS 170 (La. 1989).

Trial court erred in denying defendant’s motion for a subpoena for rape victim’s medical records where there was no evidence that the request was unreasonable or oppresive; however, the error was harmless because the doctor who performed the examination of the victim testified and was thoroughly cross-examined by defense counsel. State v. Worthy, 532 So. 2d 541, 1988 La. App. LEXIS 2118 (Oct. 12, 1988), writ of certiorari denied by 538 So. 2d 610, 1989 La. LEXIS 571 (La. 1989).

Defendant’s motion for a continuance pursuant to La. Code Crim. Proc. Ann. art. 709 to obtain attendance of a missing witness was properly denied where the evidence showed that the witness would likely be unavailable at a later time, and defendant’s rights to compulsory process under U.S. Const. amend. VI; La. Const. art. I, § 16; and La. Code Crim. Proc. Ann. art. 731 were not violated thereby. State v. Clark, 437 So. 2d 879, 1983 La. App. LEXIS 9099 (Aug. 15, 1983), writ of certiorari denied by 442 So. 2d 460, 1983 La. LEXIS 12313 (La. 1983).

CRIMINAL LAW & PROCEDURE

• Discovery & Inspection

•• Subpoenas

••• General Overview. — Defendant’s conviction for theft in the amount of more than $500 was proper and did not violate La. Code Crim. Proc. Ann. art. 731 where the trial court did not err in denying defendant’s motion for a new trial; further, the defense was remiss in failing to request a subpoena for a witness in advance of trial and the defense also failed to make the minimal effort that it would have taken to obtain the witness’ last name. State v. Jefferson, 866 So. 2d 931, 2004 La. App. LEXIS 49 (Jan. 27, 2004), writ denied by La. 2004-0727, 882 So. 2d 1166, 2004 La. LEXIS 2862 (La. Sept. 24, 2004).

In a criminal prosecution where several defendants had been denied the production of information at a pretrial where the request was made the same day by issuance of a subpoena, an appellate court issued a writ of certiorari; unless a subpoena requesting the production of books, documents, etc., is unreasonable or oppressive, the trial court had no discretion and shall issue subpoenas when requested to do so by the state or the defendant. State v. Phillips, 465 So. 2d 794, 1985 La. App. LEXIS 8329 (Feb. 22, 1985).

The court must conduct its own inquiry to determine whether evidence sought is indispensable to a fair trial or hearing; this is applicable not just to subpoenas but is also applicable to subpoenas duces tecum. State v. Cass, 356 So. 2d 396, 1977 La. LEXIS 4809 (Dec. 18, 1977).

• Bail

•• Hearings. — Because defendant was entitled under La. Code Crim. Proc. Ann. art. 731 to compel the attendance of witnesses in order to discharge his burden of proof under former La. Code Crim. Proc. Ann. art. 313(2) (now La. Code Crim. Proc. Ann. art. 330.1), the State had to produce a requested witness at defendant’s bail hearing. State v. Leleux, 330 So. 2d 294, 1976 La. LEXIS 3849 (Apr. 9, 1976).

• Pretrial Motions & Procedures

•• Continuances. — La. Code Crim. Proc. Ann. art. 709 was constitutional because the requirement that defendant had to meet the criteria of art. 709 to obtain a continuance to compel attendance of a missing witness did not deprive him of any constitutional rights to compulsory process under U.S. Const. amend. VI; La. Const. art. I, § 16; and La. Code Crim. Proc. Ann. art. 731, and the criteria enumerated served a rational and logical purpose. State v. Clark, 437 So. 2d 879, 1983 La. App. LEXIS 9099 (Aug. 15, 1983), writ of certiorari denied by 442 So. 2d 460, 1983 La. LEXIS 12313 (La. 1983).

• Trials

•• Defendant’s Rights

••• Right to Compulsory Process. — Defendant’s conviction for theft in the amount of more than $500 was proper and did not violate La. Code Crim. Proc. Ann. art. 731 where the trial court did not err in denying defendant’s motion for a new trial; further, the defense was remiss in failing to request a subpoena for a witness in advance of trial and the defense also failed to make the minimal effort that it would have taken to obtain the witness’ last name. State v. Jefferson, 866 So. 2d 931, 2004 La. App. LEXIS 49 (Jan. 27, 2004), writ denied by La. 2004-0727, 882 So. 2d 1166, 2004 La. LEXIS 2862 (La. Sept. 24, 2004).

Where defendant did not seek to subpoena a witness until after his trial had begun and the witness was going to invoke his Fifth Amendment right against self-incrimination, defendant was not denied his right to compulsory process by the trial court’s failure to issue an instanter subpoena. State v. Ball, 748 So. 2d 1249, 1999 La. App. LEXIS 3530 (Dec. 15, 1999), writ denied by La. 2000-0506, 770 So. 2d 364, 2000 La. LEXIS 2800 (La. Oct. 6, 2000).


A district court did not violate defendant’s rights under La. Code Crim. Proc. Ann. art. 731 or La. Const. art. I, § 16 in refusing to subpoena an assistant district attorney, where his knowledge of and motivation for filing supplemental responses the day before trial were not relevant to the facts or to a defense theory. State v. Scott, 658 So. 2d 251, 1995 La. App. LEXIS 1782 (June 21, 1995), writ denied by La. 97-2049, 706 So. 2d 990, 1998 La. LEXIS 499 (La. Feb. 13, 1998).

Where a requested subpoena was merely left on the residence door when a material witness was served, and defendant’s conviction on marijuana possession charges under La. Rev. Stat. Ann. § 40:966 followed his witness’ failure to appear at trial, the defendant was denied his right to compulsory process under U.S. Const. amend. VI, La. Const. art. I, § 16, and La. Code Crim. Proc. Ann. art. 731, and denied his right to present a defense by virtue of the improper delivery of the subpoena. State v. Hill, 534 So. 2d 1296, 1988 La. App. LEXIS 2200 (Oct. 27, 1988), writ denied by 536 So. 2d 1248, 1989 La. LEXIS 170 (La. 1989).

Trial court did not err by failing to call a particular witness or to make him available to defendant for cross-examination because defendant did not request a subpoena of the witness under La. Code Crim. Proc. Ann. art. 731, as the right to compulsory process was the right to request subpoenas of witnesses and the right to have the subpoenas issued by the court. State v. Sepcich, 473 So. 2d 380, 1985 La. App. LEXIS 9498 (July 8, 1985).

In defendants’ trial for cruelty to a juvenile, the trial court properly declined to order that defendants’ baby be brought to court, where defendants were not attempting to have the baby brought to court for testimonial purposes pursuant to the right of compulsory process, but were seeking to use the baby for demonstrative or evidentiary purposes. State v. Dufrene, 461 So. 2d 1263, 1984 La. App. LEXIS 10414 (Dec. 28, 1984).

Defendant’s motion for a continuance pursuant to La. Code Crim. Proc. Ann. art. 709 to obtain attendance of a missing witness was properly denied where the evidence showed that the witness would likely be unavailable at a later time, and defendant’s rights to compulsory process under U.S. Const. amend. VI; La. Const. art. I, § 16; and La. Code Crim. Proc. Ann. art. 731 were not violated thereby. State v. Clark, 437 So. 2d 879, 1983 La. App. LEXIS 9099 (Aug. 15, 1983), writ of certiorari denied by 442 So. 2d 460, 1983 La. LEXIS 12313 (La. 1983).

Defendant’s right to compulsory process under U.S. Const. amend. VI, La. Const. art. I, § 16, and La. Code Crim. Proc. Ann. art. 731, had been violated when the trial court refused to grant defendant a recess in order to secure the presence of a nonresident informant as a key defense witness despite full compliance by defendant with all necessary procedures set forth at La. Code Crim. Proc. Ann. art. 741. State v. Hogan, 372 So. 2d 1211, 1979 La. LEXIS 6873 (June 25, 1979).

Return of a subpoena indicating that the incarcerated witness was not at the indicated facility failed to show that a diligent search and inquiry was made concerning the location of defendant’s requested witness, and thus the inadequate or incorrect return of the subpoena violated defendant’s constitutional right to compulsory process. State v. Mizell, 341 So. 2d 385, 1976 La. LEXIS 4298 (Dec. 13, 1976).

Defendant’s right to compulsory process was not abridged when the trial judge declined to move inmate witnesses to the courthouse for questioning by defense counsel until after the jury was seated, due to security concerns. State v. Dennis, 250 LA. 125, 194 So. 2d 720, 1967 La. LEXIS 2758 (Jan. 16, 1967).

• Appeals

•• Standards of Review

••• Harmless & Invited Errors

•••• General Overview. — Trial court erred in denying defendant’s motion for a subpoena for rape victim’s medical records where there was no evidence that the request was unreasonable or oppresive; however, the error was harmless because the doctor who performed the examination of the victim testified and was thoroughly cross-examined by defense counsel. State v. Worthy, 532 So. 2d 541, 1988 La. App. LEXIS 2118 (Oct. 12, 1988), writ of certiorari denied by 538 So. 2d 610, 1989 La. LEXIS 571 (La. 1989).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Because there is no La. law specifically providing for issuance of subpoenas via telephone, these subpoenas cannot be criminally enforced through a court’s contempt power. The district attorney’s office has no authority to issue any type of subpoena. Therefore, these subpoenas also are non-enforceable by the Court. Because there is no La. law specifically addressing issuance of subpoena via telephone, these subpoenas cannot be enforced through a Court’s contempt power. Additionally, district attorney’s office have no authority to issue any type of subpoenas., OPINION No. 92-366, La. Atty. Gen. Op. No. 1992-366; 1992 La. AG LEXIS 268.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1983-84: A Faculty Symposium: Criminal Trial Procedure. 45 La. L. Rev. 263 (November, 1984).

Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

Art. 732. Subpoena duces tecum.

A subpoena may order a person to produce at the trial or hearing, books, papers, documents, or any other tangible things in his possession or under his control, if a reasonably accurate description thereof is given; but the court shall vacate or modify the subpoena if it is unreasonable or oppressive.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) There was no legislation authorizing the use of the subpoena duces tecum in a criminal matter. This article fills the gap without including the broad discovery procedures of the Federal Rules of Criminal Procedure.

(b) This article is a combination of C.C.P. Art. 1354, former R.S. 15:151, and Fed.Rule 17(c). The second paragraph of C.C.P. Art. 1354, authorizing the party requesting the subpoena to state the facts to be proved and providing for a confession of such facts upon failure to comply with the subpoena, is omitted because the procedure is not appropriate in criminal cases.

(c) The subpoena duces tecum is merely another form of the personal subpoena, and therefore, may be issued in the same manner, i. e., upon simple request.

(d) “Person” is defined in Art. 934(9) to include a partnership, unincorporated association, joint stock company, or corporation. Thus the authority to subpoena a “person” under this article applies to any other legal entity. Under the former Louisiana law a corporation could not be required to respond to a subpoena duces tecum, unless the order designated an officer thereof as a person required to respond. Keiffe v. LaSalle Realty Co., 163 La. 824, 112 So. 799 (1927); Rawlings v. Schwartz, 167 La. 61, 118 So. 692 (1928); Ascension Red Cypress Co. v. Drainage District, 169 La. 606, 125 So. 730 (1930); Kinnebrew v. Louisiana Ice Co., 216 La. 472, 43 So.2d 798 (1949). This article, like C.C.P. Art. 1354, changes the law by making the subpoena an order to the corporation as such. Therefore, the usual agents for service of process are to be served, but the response to the subpoena may be made by any person authorized by the corporation to appear.

This article settles the problem of issuing a subpoena duces tecum to a foreign corporation doing business in Louisiana, when the de-sired records are out of the state. See Loeb v. Equitable Life Assur. Soc., 179 La. 566, 154 So. 453 (1934). The corporation itself, not any particular person, is named in the subpoena. Since there can be no doubt that a corporation has possession and control of all its records, even though it is out of the state, it is required to obtain the records for production in obedience to the subpoena.

(e) A subpoena duces tecum may be issued to summon a witness from another parish if the court in which the criminal proceeding is pending finds that the requirements of Art. 740 are satisfied. See Comment (e) under Art. 740.

CROSS REFERENCES

Louisiana Law. — Subpoena duces tecum issued on a governmental entity, see La. R.S. 13:5112.1.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Kidnapping

•••• General Overview. — Trial court’s refusal to grant a subpoena under La. Code Crim. Proc. Ann. art. 732 was upheld where the consanguinity of the parties and the existence of the succession were not necessary to prove the elements of the crime of aggravated kidnapping. State v. Buras, 439 So. 2d 1187, 1983 La. App. LEXIS 9288 (Oct. 6, 1983).

• Grand Juries

•• Investigative Authority

••• General Overview. — Grand Jury’s request for a subpoena duces tecum was denied pursuant to La. Code Crim. Proc. Ann. art. 732 because the information sought was highly oppressive and unreasonable and much of it was not related in any way to the Grand Jury’s investigation of organized crime. In re Metropolitan Crime Com., 251 LA. 518, 205 So. 2d 384, 1967 La. LEXIS 2333 (Dec. 11, 1967).

• Discovery & Inspection

•• Discovery by Defendant

••• Tangible Objects

•••• General Overview. — Trial court did not err in denying defendant’s motions to compel the State to produce records of his accomplice’s income tax returns and related data in defendant’s theft trial because the issue at trial was whether defendant had participated in stealing from the city by falsifying billings and padding invoices and whether or not the money had reached him; production of the accomplices’ tax returns would not have shed any light on the issue of whether defendant received the funds. State v. Mitchell, 258 LA. 427, 246 So. 2d 814, 1971 La. LEXIS 4538 (Mar. 29, 1971), writ of certiorari denied by 404 U.S. 1000, 92 S. Ct. 561, 30 L. Ed. 2d 553, 1971 U.S. LEXIS 179 (1971).

•• Subpoenas

••• General Overview. — Defendant’s conviction for attempted armed robbery was proper where the pro se motion filed by defendant, even if considered a subpoena duces tecum request, was deficient because it provided no description of the police report being requested and therefore failed to give an accurate description of the document sought by defendant as required by La. Code Crim. Proc. Ann. art. 732. State v. Williams, 839 So. 2d 348, 2003 La. App. LEXIS 92 (Jan. 28, 2003), writ denied by La. 2003-0596, 845 So. 2d 1089, 2003 La. LEXIS 1879 (La. June 6, 2003).

La. Code Crim. Proc. Ann. art. 732 does not authorize the disclosure of documents for discovery purposes or as part of a “fishing expedition;” instead, art. 732 provides for the production of the documents at a trial or hearing, and the court is required to vacate or modify the subpoena if it is unreasonable or oppressive. State v. Johnson, 775 So. 2d 670, 2000 La. App. LEXIS 3595 (Dec. 22, 2000).

In a criminal prosecution where several defendants had been denied the production of information at a pretrial where the request was made the same day by issuance of a subpoena, an appellate court issued a writ of certiorari; unless a subpoena requesting the production of books, documents, etc., is unreasonable or oppressive, the trial court had no discretion and shall issue subpoenas when requested to do so by the state or the defendant. State v. Phillips, 465 So. 2d 794, 1985 La. App. LEXIS 8329 (Feb. 22, 1985).

Defendant’s subpoena duces tecum was properly quashed by the trial court as unreasonable where it was served upon the police department only one week before defendant’s scheduled murder trial and it requested copies of all records relating to burglaries, attempted burglaries, and unlawful entries over a two-year period in defendant’s residential area. Defendant’s constitutional right to compulsory process was not violated by the trial court’s ordering the police to provide him instead with a monthly summary of burglaries for the police district in which his home was located. State v. Graham, 422 So. 2d 123, 1982 La. LEXIS 12282 (Oct. 18, 1982), appeal dismissed by 461 U.S. 950, 103 S. Ct. 2419, 77 L. Ed. 2d 1309, 1983 U.S. LEXIS 276, 51 U.S.L.W. 3857 (1983).

While a trial court should have issued defendant a subpoena duces tecum to examine records of the money that an undercover agent received to buy drugs from defendant, he was not prejudiced by the refusal because he was allowed to fully question the witnesses about the money. State v. Custard, 347 So. 2d 848, 1977 La. LEXIS 5505 (July 1, 1977).

• Appeals

•• Standards of Review

••• Harmless & Invited Errors

•••• General Overview. — Trial court erred in denying defendant’s motion for a subpoena for rape victim’s medical records where there was no evidence that the request was unreasonable or oppresive; however, the error was harmless because the doctor who performed the examination of the victim testified and was thoroughly cross-examined by defense counsel. State v. Worthy, 532 So. 2d 541, 1988 La. App. LEXIS 2118 (Oct. 12, 1988), writ of certiorari denied by 538 So. 2d 610, 1989 La. LEXIS 571 (La. 1989).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Coroner has statutory ability to secure court ordered subpoenas and subpoena Duces Tecum to obtain witnesses and documents. The coroner can subpeona out of state witnesses, and if out of state witnesses properly subpeoned following provisions of Art 741 of La.C.Cr.P. and fail to appear extradition proceedings may be initiated against the witness (es)., OPINION 78-988, La. Atty. Gen. Op. No. 1978-988; 1978 La. AG LEXIS 471.

Because there is no La. law specifically providing for issuance of subpoenas via telephone, these subpoenas cannot be criminally enforced through a court’s contempt power. The district attorney’s office has no authority to issue any type of subpoena. Therefore, these subpoenas also are non-enforceable by the Court. Because there is no La. law specifically addressing issuance of subpoena via telephone, these subpoenas cannot be enforced through a Court’s contempt power. Additionally, district attorney’s office have no authority to issue any type of subpoenas., OPINION No. 92-366, La. Atty. Gen. Op. No. 1992-366; 1992 La. AG LEXIS 268.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

Art. 732.1. Subpoena duces tecum regarding sex offenses against victims who are minors.

A. The Department of Public Safety and Corrections, office of state police, the office of the attorney general, any agency that is a member of the Department of Justice Internet Crimes Against Children Task Force, or the sheriff’s office investigating any sex offense as defined in R.S. 15:541 where the victim is a minor, or the offender reasonably believes that the victim is a minor, shall have the administrative authority to issue in writing and cause to be served a subpoena requiring the production and testimony described in Paragraph B of this Article upon reasonable cause to believe that an Internet service account, or online identifier as defined in R.S. 15:541(20), has been used in the commission of the offense, or in the exploitation or attempted exploitation of children.

B. Except as provided in Paragraph C of this Article, a subpoena issued under this Article may require the production of the following records or other documentation relevant to the investigation:

(1) Electronic mail address.

(2) Internet username.

(3) Internet protocol address.

(4) Name of account holder.

(5) Billing and service address.

(6) Telephone number.

(7) Account status.

(8) Method of access to the Internet.

(9) Automatic number identification records if access is by modem.

C. The following information shall not be subject to disclosure pursuant to an administrative subpoena issued pursuant to the provisions of this Article but shall be subject to disclosure pursuant to other lawful process:

(1) In-transit electronic communications.

(2) Account memberships related to Internet groups, newsgroups, mailing lists, or specific areas of interest.

(3) Account passwords.

(4) Account content, including electronic mail in any form, address books, contacts, financial records, web surfing history, Internet proxy content, or files or other digital documents stored with the account or pursuant to use of the account.

D. A subpoena issued pursuant to this Article shall describe the objects required to be produced and shall prescribe a return date with a reasonable period of time within which the objects can be assembled and made available.

E. If no case or proceeding arises from the production of records or other documentation pursuant to this Section and the time limitation for initiation of prosecution has expired, the Department of Public Safety and Corrections, office of state police, the sheriff’s office, or the office of the attorney general shall destroy the records and documentation.

F. Except as provided in this Article, any information, records, or data reported or obtained pursuant to a subpoena authorized by the provisions of this Article shall remain confidential and shall not be disclosed unless in connection with a criminal case related to the subpoenaed materials.

G. Any administrative subpoena issued pursuant to this Article shall comply with the provisions of 18 U.S.C. 2703(c)(2). (Acts 2010, No. 514, § 1, eff. Aug. 15, 2010.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute made a stylistic change in (G), enacted by Acts 2010, No. 514, § 1.

Art. 733. Form.

A subpoena shall state the name of the court and the title of the case and shall command the attendance of a witness at a time and place specified. (Acts 1986, No. 505, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) There was no legislation dealing with the proper form for a subpoena or subpoena duces tecum in a criminal proceeding.

(b) Although numerous states have set out in precise detail the proper form for subpoena (N.Y.Code of Crim.Proc.,§612; Cal.Pen. Code,§1327), this article merely states the essentials which must be included in the subpoena.

(c) R.S. 13:4 provides that when any code or statutory provision requires the affixing of the seal of a court to a judgment, order, mandate, writ, process, certified copy, or document issued by the court or its clerk, and the court has no official seal, the affixing of the seal of the clerk of the court is a compliance with the code of statutory requirement. It is applicable to subpoenas issued in criminal cases.
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CRIMINAL LAW & PROCEDURE

• Grand Juries

•• Investigative Authority

••• General Overview. — Subpoena directing the witnesses to appear and testify before a grand jury created a continuing obligation until they were released and the grand jury could continue their appearance and questioning until their testimony was completed or the need for their presence terminated. In re Grand Jury Subpoenas, 363 So. 2d 651, 1978 La. LEXIS 6547 (Sept. 28, 1978).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Because there is no La. law specifically providing for issuance of subpoenas via telephone, these subpoenas cannot be criminally enforced through a court’s contempt power. The district attorney’s office has no authority to issue any type of subpoena. Therefore, these subpoenas also are non-enforceable by the Court. Because there is no La. law specifically addressing issuance of subpoena via telephone, these subpoenas cannot be enforced through a Court’s contempt power. Additionally, district attorney’s office have no authority to issue any type of subpoenas., OPINION No. 92-366, La. Atty. Gen. Op. No. 1992-366; 1992 La. AG LEXIS 268.

Art. 734. Service of subpoena by sheriff; investigators.

A. The sheriff of any parish in which the witness may be found or of the parish in which the proceeding is pending shall serve the subpoena and make a return thereof without delay.

B. When the attorney general is involved in the conduct of a criminal case, investigators who are employed by the attorney general and who are commissioned law enforcement officers may serve any subpoena or subpoena duces tecum which is issued in that case. If an investigator who is employed by the attorney general serves a subpoena or a subpoena duces tecum under this Article, the investigator shall execute the return of service provided for in Article 736.

C. When the district attorney is involved in the investigation or prosecution of a criminal case, investigators who are employed by that district attorney and who are P.O.S.T. certified commissioned law enforcement officers may serve any subpoena or subpoena duces tecum which is issued in that case. Each investigator who serves a subpoena or subpoena duces tecum under the provisions of this Article shall execute the return of service required by Article 736. (Acts 2001, No. 304, § 1; Acts 2001, No. 441, § 1; Acts 2004, No. 499, § 1, eff. Aug. 15, 2004.)

2004 Amendments. — Acts 2004, No. 499, § 1, effective August 15, 2004, in (C), deleted “for the Nineteenth Judicial District for East Baton Rouge Parish” following “When the district attorney,” and inserted “investigation or” preceding “prosecution.”

2001 Amendments. — Acts 2001, No. 304, § 1, effective August 15, 2001, added “or attorney general investigator” to the article heading; and added “When the attorney general is involved ... provided for in Article 736 of this code.”

Acts 2001, No. 441, § 1, effective August 15, 2001, added “or district attorney investigator for the Nineteenth Judicial District” to the article heading; and added “When the district attorney for the Nineteenth ... shall execute the return of service required by Article 736.”

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The above article represents a combination of the source provisions. The penal sanctions are not retained.

(b) Former R.S. 15:145.1 (now La. Rev. Stat. Ann. § 15:174) permitted sheriffs of Orleans and Jefferson Parishes to serve subpoenas in either parish, but required that attachments to secure the attendance of witnesses had to be executed by the sheriff of the parish in which the prosecution was pending. Under this article the authority to serve the subpoena in another parish or to serve another parish’s subpoena is no longer limited to the Parishes of Orleans and Jefferson. See Art. 737 for execution of attachments.

(c) When service is required of the sheriff, it may be made by one of his deputies, or; when authorized by the sheriff, by a constable or marshal.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The city constable is restricted by law from serving criminal subpoenas outside the geographical jurisdiction of the city court. The city-parish government does not have the authority to empower a city constable to serve city court criminal subpoenas outside city limits., OPINION No. 84-638, La. Atty. Gen. Op. No. 1984-638; 1984 La. AG LEXIS 260.

Because there is no La. law specifically providing for issuance of subpoenas via telephone, these subpoenas cannot be criminally enforced through a court’s contempt power. The district attorney’s office has no authority to issue any type of subpoena. Therefore, these subpoenas also are non-enforceable by the Court. Because there is no La. law specifically addressing issuance of subpoena via telephone, these subpoenas cannot be enforced through a Court’s contempt power. Additionally, district attorney’s office have no authority to issue any type of subpoenas., OPINION No. 92-366, La. Atty. Gen. Op. No. 1992-366; 1992 La. AG LEXIS 268.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Human Rights Aspects of the Prisoner Transfer in a Comparative Perspective. 53 La. L. Rev. 1043 (March, 1993).

Art. 735. Types of service.

A. Unless otherwise directed by the state or defendant, subpoenas shall be served by domiciliary service, personal service, or United States mail as provided in Paragraph B. Personal service is made when the sheriff tenders the subpoena to the witness. Domiciliary service is made when the sheriff leaves the subpoena at the dwelling house or usual abode of the witness with a person of suitable age and discretion residing therein as a member of the domiciliary establishment of the witness.

B. (1) The criminal sheriff for the parish of Orleans and all other sheriffs throughout the state may serve all subpoenas directed to him to be served by mailing the said subpoenas in the United States Post Office, by either certified mail, return receipt requested, or first class mail to the addressee at the address listed on the subpoena.

(2) Service by first class mail shall include a request that the enclosed return form be signed by the addressee and mailed to the sheriff. If a signed return is not received by the sheriff, the subpoena shall be served by domiciliary or personal service as provided in Paragraph A.

(3) Service by mail shall be considered personal service if the certified return receipt or the return form is signed by the addressee. Service by mail shall be considered domiciliary service if the certified return receipt or the return form is signed by anyone other than the addressee.

C. The criminal sheriff of the parish of Orleans and all other sheriffs throughout the state are hereby authorized to make service of subpoenas to law enforcement officers through the law enforcement officer’s ranking officers or their designated representative, which, upon service thereof, shall have the same legal effect as if domiciliary service had been made upon the law enforcement officer named therein. This service shall be made at the district stations or departmental headquarters of said law enforcement agency. Service may consist of individual subpoenas or may consist of lists which include officer’s name and badge number, case title, name of court, and date of commanded appearance. Such lists may be served by the sheriff or his deputies by means of electronic transfer to printing devices located in the district stations or departmental headquarters. The ranking officer, or his designated representative, shall sign for such subpoenas or indicate receipt by electronic verification code, and shall be required to notify the law enforcement officer named therein of receipt of the subpoenas or list.

D. This type of subpoena service shall be known as departmental subpoena service of law enforcement officers, and shall not be construed to replace domiciliary or personal service for said officers, but shall be an additional method of service. (Amended by Acts 1968, No. 512, § 1; Acts 1970, No. 116, § 1; Acts 1974, No. 641, § 1; Acts 1988, No. 294, § 1; Acts 1989, No. 338, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is modeled on C.C.P. Arts. 1232 and 1234, defining personal and domiciliary service, rather than the less precise provisions of former R.S. 15:146. This makes no substantial change in the system of serving subpoenas in criminal matters.

(b) This article recognizes the usual method of personal service; however, an innovation is made in the criminal procedure by providing that the service is made when the sheriff “tenders” the subpoena to the witness.

(c) The requirements that domiciliary service may be made upon a person “of suitable age and discretion” as provided in C.C.P. Art. 1234 represents a change in criminal procedure. Former R.S. 15:146 required service to be made on a person apparently over the age of fourteen years.
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CRIMINAL LAW & PROCEDURE

• Bail

•• Forfeitures. — Evidence in the record failed to show that a deputy sheriff either mailed letters of bond forfeitures via certified mail, return receipt requested, or by first class mail with an enclosed return form as required by La. Code Crim. Proc. Ann. art. 735, and the trial court’s order for a forfeiture of bond was improper. State v. Likens, 577 So. 2d 285, 1991 La. App. LEXIS 466 (Mar. 13, 1991), writ of certiorari denied by 580 So. 2d 386 (La. 1991).

• Trials

•• Defendant’s Rights

••• Right to Compulsory Process. — Where a requested subpoena was merely left on the residence door when a material witness was served, and defendant’s conviction on marijuana possession charges under La. Rev. Stat. Ann. § 40:966 followed his witness’ failure to appear at trial, the defendant was denied his right to compulsory process under U.S. Const. amend. VI, La. Const. art. I, § 16, and La. Code Crim. Proc. Ann. art. 731, and denied his right to present a defense by virtue of the improper delivery of the subpoena. State v. Hill, 534 So. 2d 1296, 1988 La. App. LEXIS 2200 (Oct. 27, 1988), writ denied by 536 So. 2d 1248, 1989 La. LEXIS 170 (La. 1989).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Because there is no La. law specifically providing for issuance of subpoenas via telephone, these subpoenas cannot be criminally enforced through a court’s contempt power. The district attorney’s office has no authority to issue any type of subpoena. Therefore, these subpoenas also are non-enforceable by the Court. Because there is no La. law specifically addressing issuance of subpoena via telephone, these subpoenas cannot be enforced through a Court’s contempt power. Additionally, district attorney’s office have no authority to issue any type of subpoenas., OPINION No. 92-366, La. Atty. Gen. Op. No. 1992-366; 1992 La. AG LEXIS 268.

Art. 736. Return of subpoena by sheriff.

A. The sheriff shall endorse on a copy of the subpoena the date, place, type of service, and sufficient other data to show service in compliance with law. When the witness cannot be found, the sheriff must set out in his return every fact that in his opinion justifies the return. He shall sign and return the copy promptly after the service to the court that issued the subpoena. The return, when received by the clerk, shall form part of the record and shall be considered prima facie correct.

B. The criminal sheriff for the Parish of Orleans when serving subpoenas under the provisions of Paragraph A of Article 735 of the Louisiana Code of Criminal Procedure shall endorse on a copy of the subpoena the date and time of mailing, and shall attach the return receipt of delivery from the United States Post Office showing the disposition of the envelope bearing the subpoena. He shall return the copy and the attached receipt to the court that issued the subpoena. The return, when received by the clerk, shall form part of the record and shall be considered prima facie correct and shall constitute sufficient basis for an action to cite persons for contempt for failure to appear in response thereto. (Amended by Acts 1968, No. 511, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is a combination of the source provisions.

(b) When service is required by the sheriff, it may be made by one of his deputies, or, when authorized by the sheriff, by a constable or marshal.

(c) This article should be construed in conformity with the jurisprudential rule that the sheriff or his deputy must exercise reasonable diligence in searching for the person designated in the subpoena. State v. Fairfax, 107 La. 624, 31 So. 1011 (1902); State v. Bickham, 208 La. 1026, 24 So.2d 65 (1946).

Art. 737. Contempt; attachment of witnesses failing to appear.

Contumacious failure to comply with a subpoena, proof of service of which appears of record, constitutes a direct contempt of the court which issued the subpoena, and the court may order the witness attached and brought to court immediately.

If an order of attachment is issued, it may be executed in any parish by the sheriff of the parish from which the attachment was issued, or by the sheriff of the parish where the witness is found.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is a combination of the source provisions.

(b) The proviso in former R.S. 15:147 stipulating that an attached witness would not be liable in penalties if the subpoena did not actually come into his hands is not necessary and is omitted. Obviously, ignorance of the subpoena is a defense to a contempt citation. There is no similar provision in the Code of Civil Procedure.

(c) With respect to an order for attachment, the use of the word “may” rather than the word “shall” conforms to the jurisprudential rule that the issuance of an attachment for a witness is within the discretion of the trial judge. State v. McCarthy, 43 La.Ann. 541, 9 So. 493 (1891); State v. Perry, 51 La.Ann. 174, 25 So. 944 (1899); State v. Steward, 117 La. 476, 41 So. 798 (1906).

(d) This article permits the sheriff of the parish from which the attachment is issued to execute the attachment in another parish. Former R.S. 15:145.1 (now La. Rev. Stat. Ann. § 15:174) permitted this only with respect to the sheriffs of Jefferson and Orleans Parishes. See Art. 734 and Comment (b) thereunder, for service of a subpoena in another parish.

(e) Former R.S. 15:148 provided that a side of a criminal case that had taken all legal precautions and used reasonable diligence to procure witnesses was entitled to have service and return made, independently of any question as to what the witnesses would prove. It is omitted because it serves no purpose. The right to compulsory process is guaranteed by Const. Art. I,§9. Judicial inquiry into the necessity of a witness’s testimony is covered in this Code by Art. 739, with respect to additional witnesses requested by an indigent person, and by Art. 740, with respect to requests for out-of-parish witnesses.
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CRIMINAL LAW & PROCEDURE

• Witnesses

•• Presentation. — The right of the accused to have attachments issued to compel the attendance of witnesses exists only when the circumstances an conditions are such as to call legally for that writ. State v. James, 545 So. 2d 560, 1989 La. App. LEXIS 839 (May 9, 1989), writ denied by 551 So. 2d 618, 1989 La. LEXIS 2698 (La. 1989).

•• Unavailability. — In the defendant’s convictions for armed robbery, aggravated kidnapping, second degree kidnapping, and aggravated rape, the trial court did not abuse its discretion by not granting a writ of attachment to secure the attendance of a witness under La. Code Crim. Proc. Ann. art. 737. State v. George, 652 So. 2d 1382, 1995 La. App. LEXIS 798 (Apr. 5, 1995), writ of certiorari denied by La. 95-1151, 660 So. 2d 855, 1995 La. LEXIS 2379 (La. Sept. 29, 1995).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Coroner has statutory ability to secure court ordered subpoenas and subpoena Duces Tecum to obtain witnesses and documents. The coroner can subpeona out of state witnesses, and if out of state witnesses properly subpeoned following provisions of Art 741 of La.C.Cr.P. and fail to appear extradition proceedings may be initiated against the witness(es)., OPINION 78-988, La. Atty. Gen. Op. No. 1978-988; 1978 La. AG LEXIS 471.

A court may order a person arrested if he fails to comply with a subpoena issued by that court; but is not required to order the arrest. The Sheriff from either the parish where the witness is found or where the attachment was issued may execute the order of arrest. If either is unavailable, legal process may be executed by the Constable or other court appointed officer., OPINION NUMBER 88-244, La. Atty. Gen. Op. No. 1988-244; 1988 La. AG LEXIS 142.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Reflections Upon Louisiana’s Child Witness Videotaping Statute: Utility and Constitutionality in the Wake of Stincer. 47 La. L. Rev. 1255 (July, 1987).

Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

CHAPTER 2. RESTRICTIONS ON SUBPOENAS.

Art. 738. Number of witnesses allowed.

At a trial or hearing, each defendant in a misdemeanor case shall be allowed to summon six witnesses at the expense of the parish, and in a felony case sixteen witnesses. A defendant shall have the right of compulsory process for additional witnesses at his own expense. (Acts 2001, No. 1119, § 1.)

2001 Amendments. — Acts 2001, No. 1119, § 1, effective August 15, 2001, substituted “sixteen witnesses” for “twelve witnesses” at the end of the first sentence.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is a combination of the source provisions. It continues the procedure of former R.S. 15:150 authorizing at the expense of the parish, six witnesses in a misdemeanor case and twelve witnesses in a felony case.

There is no reason for a defendant to summon more than six witnesses in a misdemeanor case and twelve witnesses in a felony case at the expense of the parish as was authorized by former R.S. 15:151, and that authorization is omitted. If the defendant is indigent, Art. 739 gives him the right to summon as many witnesses as are necessary at the expense of the parish. If the defendant is not indigent, he may summon as many additional witnesses as he deems necessary at his own expense, as was authorized by former R.S. 15:151.

(b) If a criminal charge involves more than one defendant, each defendant has the right to summon six witnesses in a misdemeanor case and twelve witnesses in a felony case at the expense of the parish. Cf. State v. Carter, 51 La.Ann. 442, 25 So. 385 (1899).

(c) The provisions of Art. 740 must be complied with in order to obtain out-of-parish witnesses, regardless of who pays the expenses under this Article or under Art. 739.

(d) The above article, unlike former R.S. 15:150 and 15:151, does not apply to the state, because all expenses incurred in summoning the state’s witnesses should be paid by the state, regardless of the number of witnesses called by the state.
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CRIMINAL LAW & PROCEDURE

• Trials

•• Defendant’s Rights

••• Right to Compulsory Process. — While it was permissible to pay the expenses of an indigent defendant’s out-of-state witnesses from the district attorney’s fines and forfeitures fund under La. Code Crim. Proc. Ann. arts. 738 and 739, the express provision for the payment of such expenses by the city under La. Rev. Stat. Ann. § 15:304 required that the city pay such expenses. State v. Henderson, 341 So. 2d 879, 1977 La. LEXIS 5384 (Jan. 24, 1977).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Trial Procedure. 44 La. L. Rev. 301 (November, 1983).


Art. 739. Indigent defendant.

If a defendant is indigent and unable to pay for witnesses desired by him in addition to those summoned at the expense of the parish, he shall make a sworn application to the court for the additional witnesses. The application must allege that the testimony is relevant and material and not cumulative and that the defendant cannot safely go to trial without it.

The court shall make a private inquiry into the facts, and if satisfied that the defendant is entitled to the privilege, it shall render an order permitting the defendant to subpoena additional witnesses at the expense of the parish. If the application is denied, the court shall state the reasons for the denial in writing, which shall become part of the record.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is a combination of the source provisions.

(b) Heretofore, there was no statutory authority for an indigent defendant to summon witnesses at the expense of the parish. The right of compulsory process is given to all individuals by Const. Art. 1,§9, and a safeguard is necessary to protect the rights of an indigent defendant who cannot afford to call additional witnesses. Although the necessity of summoning additional witnesses for an indigent at the expense of the parish will be rare, it is necessary that an indigent defendant be given the absolute right of compulsory process without limitation, upon a showing of good cause.

(c) The third allegation required in the affidavit, that the defendant cannot safely go to trial without the testimony, is drafted in conformity with Fed.Rule 17(b), except that the requirement that the defendant state what he intends to prove has been omitted, because the defendant should not be forced to disclose his defense to the state prior to trial. The judge may, however, require the defendant to state privately what he expects to prove.
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CRIMINAL LAW & PROCEDURE

• Trials

•• Defendant’s Rights

••• Right to Compulsory Process. — While it was permissible to pay the expenses of an indigent defendant’s out-of-state witnesses from the district attorney’s fines and forfeitures fund under La. Code Crim. Proc. Ann. arts. 738 and 739, the express provision for the payment of such expenses by the city under La. Rev. Stat. Ann. § 15:304 required that the city pay such expenses. State v. Henderson, 341 So. 2d 879, 1977 La. LEXIS 5384 (Jan. 24, 1977).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Human Rights Aspects of the Prisoner Transfer in a Comparative Perspective. 53 La. L. Rev. 1043 (March, 1993).

Art. 740. Restrictions on subpoenas; members of the legislature and personnel.

No subpoena or order compelling discovery shall issue to compel the attendance of a member of the Louisiana Legislature, or legislative employee, except in strict conformity with the provision of R.S. 13:3667.1 and no subpoena or order compelling discovery shall issue to compel the attendance of a member or former member of the Louisiana Legislature, or legislative employee, except in strict conformity with the provision of R.S. 13:3667.3. For purposes of this Article, “legislative employee” means the clerk of the House of Representatives, the secretary of the Senate, and employees of the House of Representatives, the Senate, and the Legislative Bureau. (Acts 2006, No. 690, § 3, eff. June 29, 2006; Acts 2008, No. 374, § 2, eff. June 21, 2008; Acts 2012, No. 519, § 2, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 519 substituted “provision of R.S. 13:3667.1 and no subpoena or order compelling discovery shall issue to compel the attendance of a member or former member of the Louisiana Legislature, or legislative employee, except in strict conformity with the provision of R.S. 13:3667.3” for “provisions of R.S. 13:3667.1 and 3667.3” in the first sentence; and made a stylistic change.

2008 Amendments. — Acts 2008, No. 374, § 2, effective June 21, 2008, inserted “or legislative employee,” substituted “R.S. 13:3667.1 and 3667.3” for “R.S. 13:3667.3 and, in the case of members of the legislature,” inserted “For purposes of this Article “’legislative employee”’ means,” and deleted “in strict conformity with the provisions of R.S. 13:3667.1.”

CHAPTER 3. OBTAINING WITNESSES FROM OUTSIDE THE STATE.

Art. 741. Method of obtaining a witness from another state.

If a person in any state, which by its laws has made provision for commanding persons within its borders to attend and testify in criminal prosecutions or grand jury investigations commenced or about to commence in this state, is a material witness in a prosecution pending in a court of record in this state, or in a grand jury investigation which has commenced or is about to commence, a judge of such court may issue a certificate under the seal of the court stating these facts and specifying the number of days the witness shall be required. This certificate shall be presented to a judge of a court of record in the county (parish) in which the witness is found.

If the certificate recommends that the witness be taken into immediate custody and delivered to an officer of this state to assure his attendance in this state, the judge may direct that the witness be forthwith brought before him. The judge being satisfied of the desirability of custody and delivery, for which determination the certificate shall be prima facie proof, may order that the witness be forthwith taken into custody and delivered to an officer of this state. The order shall be sufficient authority for the officer to take the witness into custody and hold him unless and until he may be released by bail, recognizance, or order of the judge issuing the certificate.

If the witness is summoned to attend and testify in this state he shall be tendered the sum of ten cents a mile for each mile and five dollars for each day that he is required to travel and attend as a witness. A witness who has appeared in accordance with the provisions of the summons shall not be required to remain within the state a longer period of time than the period mentioned in the certificate, unless otherwise ordered by the court. If the witness fails without good cause to attend and testify as directed in the summons, he shall be punished in the manner provided for the punishment of any witness who disobeys a summons issued from a court of record of this state.

COMMENTARY

Louisiana Official Revision Comments

1966. — Arts. 741-745 are identical to former R.S. 15:152.1-15:152.5. This avoids any possible conflict with uniform legislation adopted in other states.
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CRIMINAL LAW & PROCEDURE

• Trials

•• Continuances. — Defense counsel’s writing of two letters to out of state witnesses who could testify to defendant’s alibi defense was not “due diligence” and therefore the trial court properly denied defendant’s motion for a continuance. State v. Terry, 359 So. 2d 172, 1978 La. LEXIS 7588 (May 22, 1978).

•• Defendant’s Rights

••• Right to Compulsory Process. — Defendant’s right to compulsory process under U.S. Const. amend. VI, La. Const. art. I, § 16, and La. Code Crim. Proc. Ann. art. 731, had been violated when the trial court refused to grant defendant a recess in order to secure the presence of a nonresident informant as a key defense witness despite full compliance by defendant with all necessary procedures set forth at La. Code Crim. Proc. Ann. art. 741. State v. Hogan, 372 So. 2d 1211, 1979 La. LEXIS 6873 (June 25, 1979).

• Witnesses

•• General Overview. — Under La. Code Crim. Proc. Ann. art. 741 defendant was entitled to summon at the state expense the attendance of witnesses from outside the state, provided defendant made a prior showing that the testimony sought was relevant and material; defendant, however, presented no evidence showing that the witness’s testimony was material. State v. Barnes, 365 So. 2d 1282, 1978 La. LEXIS 5481 (Nov. 13, 1978).

•• Unavailability. — Denial of defendant’s request for an out-of-state witness was properly denied where defendant made no showing that the witness was material under La. Code Crim. Proc. Ann. art. 741. State v. Myers, 438 So. 2d 1332, 1983 La. App. LEXIS 9349 (Oct. 12, 1983), writ of certiorari denied by 443 So. 2d 594, 1983 La. LEXIS 12415 (La. 1983).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Coroner has statutory ability to secure court ordered subpoenas and subpoena Duces Tecum to obtain witnesses and documents. The coroner can subpeona out of state witnesses, and if out of state witnesses properly subpeoned following provisions of La. Code Crim. Proc. Ann. art. 741 and fail to appear extradition proceedings may be initiated against the witness (es)., OPINION NUMBER 78-988, La. Atty. Gen. Op. No. 1978-988; 1978 La. AG LEXIS 471.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Trial Procedure. 44 La. L. Rev. 301 (November, 1983).

Art. 742. Method of summoning a witness in this state to testify in another state.

If a judge of a court of record in any state which by its laws has made provision for commanding persons within that state to attend and testify in this state, certifies under seal of court that there is a criminal prosecution pending in that court, or that a grand jury investigation has commenced or is about to commence, that a person being within this state is a material witness in the prosecution or grand jury investigation, and that his presence will be required for a specified number of days, upon presentation of the certificate to any judge of a court of record in the parish (county) in which the person is, the judge shall fix a time and place for a hearing and shall make an order directing the witness to appear at a time and place certain for the hearing.

If at a hearing the judge determines that the witness is material and necessary, that it will not cause undue hardship to the witness to be compelled to attend and testify in the prosecution or grand jury investigation in the other state, and that the laws of the state in which the prosecution is pending, or grand jury investigation has commenced or is about to commence, will give to him protection from arrest and the service of civil and criminal process, he shall issue a summons, with a copy of the certificate attached, directing the witness to attend and testify in the court where the prosecution is pending, or where a grand jury investigation has commenced or is about to commence at a time and place specified in the summons. In any such hearing the certificate shall be prima facie evidence of all the facts stated therein.

If the certificate recommends that the witness be taken into immediate custody and delivered to an officer of the requesting state to assure his attendance in the requesting state, the judge may, in lieu of notification of the hearing, direct that the witness be forthwith brought before him for the hearing. The judge at the hearing being satisfied of the desirability of custody and delivery, for which determination the certificate shall be prima facie proof of desirability may, in lieu of issuing subpoena or summons, order that the witness be forthwith taken into custody and delivered to an officer of the requesting state.

If the witness, who is summoned as above provided, after being paid or tendered by some properly authorized person the sum of ten cents a mile for each mile and five dollars for each day, that he is required to travel and attend as a witness, fails without good cause to attend and testify as directed in the summons, he shall be punished in the manner provided by law for the punishment of any witness who disobeys a summons issued from a court of record in this state.

COMMENTARY

Louisiana Official Revision Comments

1966. — See Comment under Art. 741.

Art. 743. Exemption from arrest and service of process.

If a person comes into this state in obedience to a summons directing him to attend and testify in this state, he shall not, while in this state pursuant to such summons or order, be subject to arrest or the service of process, civil or criminal, in connection with matters which arose before his entrance into this state under the summons.

If a person passes through this state while going to another state in obedience to a summons or order to attend and testify in that state or while returning therefrom, he shall not, while so passing through this state be subject to arrest, or the service of process, civil or criminal, in connection with matters which arose before his entrance into this state under the summons or order.

COMMENTARY

Louisiana Official Revision Comments

1966. — See Comment under Art. 741.

Art. 744. Witness; state; defined.

“Witness” as used in Articles 741 through 743 shall include a person whose testimony is relevant and material and desired in any proceeding or investigation by a grand jury or in a criminal action, prosecution, or proceeding.

“State” shall include any territory of the United States and the District of Columbia.

COMMENTARY

Louisiana Official Revision Comments

1966. — See Comment under Art. 741.

Art. 745. Uniformity of interpretation.

Articles 741 through 744 shall be so interpreted and construed as to effect their general purpose to make uniform the law of the states which enact similar provisions.

COMMENTARY

Louisiana Official Revision Comments

1966. — See Comment under Art. 741.

Art. 746. [Reserved.]

Art. 747. [Reserved.]

Art. 748. [Reserved.]

Art. 749. [Reserved.]

Art. 750. [Reserved.]

Art. 751. [Reserved.]

Art. 752. [Reserved.]

Art. 753. [Reserved.]

Art. 754. [Reserved.]

Art. 755. [Reserved.]

Art. 756. [Reserved.]

Art. 757. [Reserved.]

Art. 758. [Reserved.]

Art. 759. [Reserved.]

Art. 760. [Reserved.]

 

TITLE 26. TRIAL PROCEDURE

CHAPTER 1. GENERAL PROVISIONS.

Article

761. Commencement of trial.

761.1. Homicide victim’s picture; possession by family member in courtroom.

762. Place of sessions of court.

763. Proceedings on holidays.

764. Exclusion of witnesses.

765. Normal order of trial.

766. Opening statement by state; scope.

767. Same; prohibition against adverting to confessions.

768. Same; use of confession or inculpatory statement; notice to defendant prior to opening statement.

769. Same; effect on introduction of evidence.

770. Prejudicial remarks; basis of mistrial.

771. Admonition.

772. Comment on facts by judge in jury’s presence prohibited.

773. Order of evidence; foundation.

774. Argument; scope.

775. Mistrial; grounds for.

775.1. Automatic stay following order of mistrial.

776. Oath of witness.

777. Recordation of proceedings.

778. Motion for acquittal.

CHAPTER 2. TRIAL WITHOUT JURY.

779. Trial of misdemeanors.

780. Right to waive trial by jury.

781. Charges in cases tried without a jury.

CHAPTER 3. TRIAL BY JURY.

SECTION 1. GENERAL PROVISIONS.

782. Number of jurors composing jury; number which must concur; waiver.

783. Excusing, tendering, and attachment of members of the venire.

784. Method of selecting panel.

785. Tales jurors.

786. Examination of jurors.

787. Disqualification of petit jurors in particular cases.

788. Tendering jurors.

789. Alternate jurors.

790. Swearing of jurors.

791. Sequestration of jurors and jury.

792. Selection of foreman.

793. Use of evidence in jury room; reading of recorded testimony; jurors’ notes.

794. Removal of jury.

SECTION 2. CHALLENGES.

795. Time for challenges; method; peremptory challenges based on race or gender; restrictions.

796. Removal of juror after swearing.

797. Challenge for cause.

798. Causes for challenge by the state.

799. Number of peremptory challenges.

799.1. Challenges; use of all available challenges.

800. Objection to ruling on challenge for cause.

SECTION 3. CHARGING THE JURY.

801. Time for charge; when written charge required.

802. General charge; scope.

803. Same; charge as to included minor offenses and plea of insanity.

804. Same; charge as to presumption of innocence, reasonable doubt, and several grades of offense.

805. Same; charge as to verdict acquitting on account of insanity.

806. Prohibited charges.

807. Special written charges.

808. Manner of giving further charges after jury retires.

CHAPTER 4. VERDICTS.

809. Judge to give jury written list of responsive verdicts.

810. Form of verdict; delivery of verdict.

811. Receipt and recordation of verdict.

812. Same; polling and disposition of jury.

813. Improper verdict; procedure.

814. Responsive verdicts; in particular.

815. Responsive verdicts; in general.

816. Verdict acquitting on account of insanity.

817. Qualifying verdicts.

818. Separate verdict for each defendant.

819. Separate verdict for each count.

820. Application of chapter to cases tried without a jury.

821. Motion for post verdict judgment of acquittal.

822. Motion for amending or modifying sentence.

CHAPTER 1. GENERAL PROVISIONS.

Art. 761. Commencement of trial.

A jury trial commences when the first prospective juror is called for examination. A trial by a judge alone commences when the first witness is sworn.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) It should be noted that jeopardy does not begin at the same moment that the trial does, except as to trials by a judge alone. See Art. 592, which reads as follows:

“When a defendant pleads not guilty, jeopardy begins when the first witness is sworn at the trial on the merits. When a defendant pleads guilty, jeopardy beings when a valid sentence is imposed.”

(b) The articles in Title XXVII, Presence of Defendant, have eliminated most of the problems which arose because of the rule that a defendant had to be present at the trial. That rule required a very definite and clear cut time of beginning and ending. See Note, 4 La.L.Rev. 618 (1942); The Work of the Louisiana Supreme Court for the 1948-1949 Term-Criminal Law and Procedure, 10 La.L.Rev. 198, 219 (1950).

(c) It is unnecessary to define the point at which a trial ends, as was done by former R.S. 15:334, but it is essential to fix definitely the point of beginning. A definition of the commencement of trial is important in several Titles of this Code. One important use of the definition is to determine when a motion to quash an indictment must be filed. Art. 535 provides that when a motion to quash is based on certain grounds, it shall be filed at least three judicial days before commencement of the trial. See also, Art. 578, relative to time limitations.
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CRIMINAL LAW & PROCEDURE

• Guilty Pleas

•• Changes & Withdrawals. — Defendant was properly not allowed to change his not guilty plea to one of not guilty by reason of insanity where he did not make the motion to withdraw the plea until after the trial commenced. State v. George, 262 LA. 409, 263 So. 2d 339, 1972 La. LEXIS 5933 (June 5, 1972), vacated by 411 U.S. 902, 93 S. Ct. 1532, 36 L. Ed. 2d 192, 1973 U.S. LEXIS 2909 (1973).

• Trials

•• General Overview. — According to La. Code Crim. Proc. Ann. art. 761, a jury trial commences when the first prospective juror is called for examination. State v. Rodrigue, 789 So. 2d 729, 2001 La. App. LEXIS 1698 (June 13, 2001), writ denied by La. 2001-2039, 817 So. 2d 1144, 2002 La. LEXIS 1994 (La. June 7, 2002).

•• Defendant’s Rights

••• Right to Presence at Trial. — Because a juror was not “called” to a case until he was examined in the trial of a defendant under La. Code Crim. Proc. Ann. art. 761, defendant did not have the right to be present for the excusal of jurors prior to the calling of her case. State v. Williams, 258 LA. 801, 248 So. 2d 295, 1971 La. LEXIS 4381 (May 4, 1971).

Art. 761.1. Homicide victim’s picture; possession by family member in courtroom.

In the case of a homicide, and with prior court approval, one member of the victim’s family shall be authorized to possess in the courtroom, during the trial of the case a photograph of the deceased victim that is not larger than eight by ten inches and is not inflammatory in nature. Nothing in this Article shall preclude the admission into evidence of a photograph of the victim that the court deems admissible. (Acts 1999, No. 1066, § 1.)

Art. 762. Place of sessions of court.

Sessions of court shall be held at the parish courthouse and, if there is more than one courthouse in a parish, sessions may be held at any such courthouse, or sessions may be held at places within the parish other than the courthouse or courthouses in the discretion of the court:

(1) To take the testimony of witnesses who are so incapacitated that they cannot attend the trial in the parish courthouse;

(2) To allow the jury or judge to view the place where the crime or any material part thereof is alleged to have occurred, or to view an object which is admissible in evidence but which is difficult to produce in court. At this view, the court shall not permit the taking of evidence except in connection with the place or object; or

(3) When the courthouse in which the sessions are usually held is unsuitable for use, or there is no courthouse. (Amended by Acts 1972, No. 354, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Louisiana had no provision specifying where sessions of court had to be held, except Const. Art. VII,§82, which requires the Criminal District Court for the Parish of Orleans to “hold court” in one building to be provided by the City of New Orleans. However, it was held in State v. Goodwin, 189 La. 443, 179 So. 591 (1938), that the requirement did not prohibit taking a jury out of the court building to view a scene. The court also said, by dictum, that the rule had to be reasonably interpreted and suggested that if the public court-house should be destroyed or otherwise unfit for use, the court could hold its session elsewhere, which pronouncement is codified in Clause (3) of this article.

(b) The policy behind the specific ruling in the Goodwin case, that it was within the discretion of the trial judge to permit the court and jury to go to the home of an incapacitated witness, is codified in Clause (1) of this article. Compare State v. Joiner, 163 La. 609, 112 So. 603 (1927), in which the court held that it was not error to refuse such a visit if the judge concluded that the dangers of separation of the jury were great. This article, by placing the matter in the discretion of the court, incorporates the rule of the Joiner case.

(c) The general rule developed by the jurisprudence and here codified is that a viewing of the scene is a matter permissible within the discretion of the judge, but that no evidence should be taken while viewing the scene, except evidence in connection with the scene. State v. O’Day, 188 La. 169, 175 So. 838 (1937). The O’Day rule is codified in Clause (2) of this article.

(d) It has been held that a view of the scene is the taking of evidence. State v. O’Day, supra. It therefore follows that the court session at the scene is exactly the same as the session in court and that the judge, the district attorney, the defendant, and his counsel have to be present.

(e) The provision that not only the scene of the crime itself but also the scene of any part thereof may be viewed is adopted in substance from Sec. 317 of the A.L.I. Code. The provision that any object which is difficult to produce in court may be viewed outside the courtroom is new. An automobile, for example, is such an object.

(f) This article permits holding of court outside the courthouse only at places within the parish. If a change of venue is granted, this article does not permit holding court in the parish from which the case is transferred, and therefore, a viewing of the scene could not be had in the parish from which the case is transferred. This result is preferred to the dangers and difficulties involved in transporting a jury outside of the parish.

CROSS REFERENCES

Louisiana Law. — Continuous sessions in districts of one parish, see La. R.S. 13:501.
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CRIMINAL LAW & PROCEDURE

• Trials

•• Judicial Discretion. — La. Code Crim. Proc. Ann. art. 762(2) was inapplicable and did not serve as authority to grant defendant’s motion to view the crime scene prior to trial because art. 762(2) applied only to the trial court’s discretion to hold sessions of court at places other than the courthouse to allow the jury or the court to view the crime scene or to view an object which is admissible in evidence but which is difficult to produce in court, and because defendant’s motion did not in any way relate to the trial court’s discretion to hold sessions of court at a location other than the courthouse. State v. Williams, 615 So. 2d 1009, 1993 La. App. LEXIS 1001 (Mar. 5, 1993), writ of certiorari denied by 619 So. 2d 543, 1993 La. LEXIS 1861 (La. 1993).

Pursuant to La. Code Crim. Proc. Ann. art. 762(2), a trial court did not abuse its discretion in allowing the jury to view decedent’s car where the trial court instructed the jury as to their conduct at the viewing, told the jury that they were to consider the depreciation the car must have undergone during the three-year interval since the offense occurred, and defendant failed to point out how the jurors violated the statutory standards or the trial court’s instructions. State v. Vincent, 338 So. 2d 1376, 1976 La. LEXIS 5203 (Nov. 8, 1976).

Trial court’s denial of defendant’s motion for a view of the premises where the burglary took place was not an abuse of discretion because the same information was imparted to the jurors through the use of photographs and other evidence without disrupting the orderly progress of the trial. State v. Johnson, 294 So. 2d 229, 1974 La. LEXIS 3264 (Apr. 29, 1974).

A trial court did not abuse its discretion in failing to allow a jury to view an area where a police officer was parked when he saw defendant committing a burglary because the jury might have been aggravated by the excursion and witnesses testified that it was possible to see inside the building when it was dark. State v. McQueen, 257 LA. 684, 243 So. 2d 798, 1971 La. LEXIS 4611 (Jan. 18, 1971).

Art. 763. Proceedings on holidays.

Trials and hearings may commence or continue on a holiday or half-holiday in the discretion of the court.

COMMENTARY

Louisiana Official Revision Comments

1966. — This article places the entire matter in the discretion of the court without setting forth any exceptions and without placing any part of the matter within the discretion of defendants. It is broader than R.S. 13:4161, which allows the judge to proceed with the trial on holidays only if the impaneling of a jury or the taking of evidence has previously begun, and is broader than former R.S. 15:335, which allowed the judge to proceed only if impaneling of a jury had previously begun. Also, the absolute prohibition of both source provisions against proceeding with trial on Sundays or Christmas day is omitted.
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CRIMINAL LAW & PROCEDURE

• Trials

•• Judicial Discretion. — No merit was found to the bill of exception made on the trial court’s ruling that denied defendants’ request for a continuation of their consolidated trials, which was asserted on the ground that the trial date fell on a federal legal holiday; the provisions of La. Code Crim. Proc. Ann. art. 763 allow for such scheduling at the discretion of the trial judge. State v. Lewis, 255 LA. 623, 232 So. 2d 294, 1970 La. LEXIS 3882 (Feb. 23, 1970).

• Appeals

•• Reviewability

••• Preservation for Review

•••• General Overview. — Proceedings conducted on a statutory legal holiday were not null where an accused failed to object at the time the proceedings were begun on the holiday; defendant acquiesced by his silence, and the question could not be raised after conviction on a motion in arrest of judgment. State v. Sears, 220 LA. 103, 55 So. 2d 881, 1951 La. LEXIS 970 (Nov. 5, 1951).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Art. 5, Sec. 28, La. Const. 1974, OPINION NUMBER 93-757, La. Atty. Gen. Op. No. 1993-757; 1994 La. AG LEXIS 19.

Art. 764. Exclusion of witnesses.

The exclusion of witnesses is governed by Louisiana Code of Evidence Article 615. (Acts 1986, No. 968, § 1; Acts 1988, No. 515, § 3, eff. Jan. 1, 1989.)

Editor’s Notes. — See Acts 1988, No. 515, § 12.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is a stylistic revision of a part of former R.S. 15:371. It omits the unnecessary provision that seemed to require that the witnesses be placed in custody of the sheriff when sequestration was ordered.

(b) Unlike former R.S. 15:371, this article does not disqualify the witness for disobedience of the provisions of the article. However, after the court instructs the witness as provided by this article, a violation is a contempt.
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EVIDENCE

• Procedural Considerations

•• Burdens of Proof

••• General Overview

• Testimony

•• Sequestration

CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Criminal Process

•••• Compulsory Process. — Trial court erred in excluding the testimony of a defense witness who remained in the courtroom during the victim’s testimony, when his presence was not with the consent, connivance, procurement, or knowledge of defendant or his attorney. State v. Jones, 354 So. 2d 530, 1978 La. LEXIS 7142 (Jan. 30, 1978).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Robbery

•••• General Overview. — Even if it were a violation of a sequestration order, there was no actual prejudice to a defendant in the fact that, at the assistant district attorney’s request and before trial, the victim of an armed robbery reviewed the physical evidence in the presence of the police chief, the custodian of the evidence, who was also to be a witness; nor did the trial judge abuse his discretion in modifying the sequestration order such that it took effect only when the first witness was called. State v. Marchese, 430 So. 2d 1303, 1983 La. App. LEXIS 8294 (Apr. 5, 1983).

•• Miscellaneous Offenses

••• Contempt

•••• General Overview. — Police officer did not violate a sequestration order entered pursuant to La. Code Crim. Proc. Ann. art. 764, although a witness who spoke with the officer might thereby have been in contempt of the order pursuant to La. Code Crim. Proc. Ann. art. 21(3), but, even if so, that did not disqualify the witness from testifying. State v. Franks, 483 So. 2d 224, 1986 La. App. LEXIS 6038 (Feb. 5, 1986), writ of certiorari denied by 488 So. 2d 196, 1986 La. LEXIS 6358 (La. 1986).

• Pretrial Motions & Procedures

•• Sequestration of Jury. — Defendant was not entitled to a new trial after the trial court failed to sequester the jurors during voir dire as required under La. Code Crim. Proc. Ann. art. 764, because the error was harmless, and did not cause the defendant any prejudice. State v. Wiley, 513 So. 2d 849, 1987 La. App. LEXIS 10109 (Sept. 23, 1987).

Although jurisprudence allowing trial judges to enforce sequestration pursuant to La. Code Crim. Proc. Ann. art. 764 by excluding testimony of disobedient witnesses does reflect a legitimate state interest in preventing testimonial influence, that interest is not sufficient to override the defendant’s rights to have compulsory process and to present a defense under either the federal or the state constitution. State v. Huntley, 438 So. 2d 1188, 1983 La. App. LEXIS 9351 (Oct. 12, 1983), writ denied by 443 So. 2d 1115, 1984 La. LEXIS 7933 (La. 1984).

• Juries & Jurors

•• Voir Dire

••• General Overview. — Witnesses in a first-degree murder case did not have to be sequestered during voir dire at the request of the defense; such a request to the judge at that stage of the proceedings was discretionary. State v. Johnson, 438 So. 2d 1091, 1983 La. LEXIS 11391 (Sept. 2, 1983), remanded by 215 F.3d 489, 2000 U.S. App. LEXIS 14207 (5th Cir. La. 2000).

• Trials

•• Closing Arguments

••• General Overview. — Trial court did not err in failing to exclude a victim’s father and police officer witnesses during closing arguments; the purpose of sequestration of the witnesses was fulfilled at that point, since they had completed their testimony State v. Sonnier, 402 So. 2d 650, 1981 La. LEXIS 8641 (June 22, 1981), writ of certiorari denied by 463 U.S. 1229, 103 S. Ct. 3571, 77 L. Ed. 2d 1412 (1983).

•• Defendant’s Rights

••• Right to Fair Trial. — Former La. Rev. Stat. Ann. § 15:371 (now La. Code Crim. Proc. Ann. art. 764) did not give trial judge absolute discretion to exempt police officers from his witness sequestration order, but he was required to exercise his discretion in such a way as not to deprive defendant of his right to a fair and impartial trial. State v. Lewis, 250 LA. 876, 199 So. 2d 907, 1967 La. LEXIS 2661 (June 5, 1967).

•• Judicial Discretion. — Trial court did not abuse its discretion in allowing a state witness to testify who arrived after all witnesses were put under the rule of sequestration and who did not enter the courtroom or talk to any of the witnesses; the fact that he spoke with the prosecuting attorney did not disqualify him, as he would have been allowed to talk to attorneys for either side even if he was placed under the rule. State v. McCray, 337 So. 2d 1158, 1976 La. LEXIS 4439 (Oct. 6, 1976).

•• Motions for Mistrial. — In the state’s prosecution of the defendant for murder, defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. art. 764 where the state violated a witness sequestration order on two different occasions. State v. Burge, 486 So. 2d 855, 1986 La. App. LEXIS 6531 (Mar. 25, 1986), writ of certiorari denied by 493 So. 2d 1204, 1986 La. LEXIS 7141 (La. 1986).

• Witnesses

•• Sequestration. — Trial court properly excluded the testimony of a witness during a drug trial because the evidence showed that the witness violated a sequestration order; moreover, defendant failed to preserve the issue for review, and defendant was not prejudiced by the lack of testimony regarding defendant’s clothing during the day of a drug arrest where the testimony would not have excluded the possibility that defendant had changed clothes. State v. Jackson, 863 So. 2d 589, 2003 La. App. LEXIS 3543 (Dec. 10, 2003), writ denied by La. 2004-0258, 889 So. 2d 257, 2005 La. LEXIS 199 (La. Jan. 14, 2005).

In defendant’s rape and robbery case, the court did not err by excluding the testimony of a defense witness as a sanction for violation of a sequestration order; the witness’s presence in the courtroom was known to defense counsel, and defense counsel never stated on the record the substance of the witness’s testimony and never proffered the testimony. State v. Watson, 844 So. 2d 198, 2003 La. App. LEXIS 710 (Mar. 25, 2003), writ denied by La. 2003-1276, 872 So. 2d 506, 2004 La. LEXIS 1702 (La. May 14, 2004).

Exclusion of two witnesses’ testimony for violation of the trial court’s sequestration order did not prejudice defendant because defendant testified at trial and admitted using marijuana and defendant testified that the victim did not give defendant permission to enter the victim’s apartment; thus, the trial court did not abuse its discretion by barring the testimony of the rebuttal witnesses. State v. Coleman, 828 So. 2d 1130, 2002 La. App. LEXIS 3062 (Oct. 2, 2002), writ denied by La. 2003-2533, 882 So. 2d 1153, 2004 La. LEXIS 2831 (La. Sept. 24, 2004).

In defendant’s trial for possession of a weapon by a convicted felon, the trial court committed harmless error by not granting defendant’s request to exclude witnesses from the court room during voir dire. State v. Sims, 734 So. 2d 813, 1999 La. App. LEXIS 1090 (Apr. 1, 1999).

Language in La. Code Evid. Ann. art. 615 is mandatory, which leaves a trial court with no discretion when an order of sequestration is requested by the state or defendant; in either instance, the trial court must grant the order of exclusion, subject to the provisions of La. Code Evid. Ann. art. 615(A)(1) through (4), and the trial court’s power under art. 615 to exempt any witnesses from its order of exclusion in the interest of justice. State v. Sims, 734 So. 2d 813, 1999 La. App. LEXIS 1090 (Apr. 1, 1999).

Trial judge did not abuse his discretion in determining that a particular witness was eligible to testify regardless of the fact that she had been placed under the rule of sequestration but was in the courtroom during the testimony of another witness given the wide latitude accorded to district courts by La. Code Crim. Proc. Ann. art. 764, as the witness’s testimony did not reveal any prejudice resulting from her exposure to the other witness’s testimony, nor did defendant point to any undue influence. State v. Hampton, 687 So. 2d 505, 1996 La. App. LEXIS 2930 (Dec. 11, 1996), writ of certiorari denied by La. 97-0016, 693 So. 2d 766, 1997 La. LEXIS 1657 (La. May 9, 1997).

Witnesses did not violate a sequestration order in a defendant’s trial for aggravated burglary of an inhabited dwelling when they read the testimony of all witnesses from the preliminary hearing; such action was not barred by a sequestration order. State v. Firmin, 637 So. 2d 1143, 1994 La. App. LEXIS 1470 (May 17, 1994).

The purpose of sequestration is to assure that a witness will testify as to his own knowledge of events, to prevent the testimony of one from influencing the testimony of others, and to strengthen the role of cross-examination in developing facts; the resolution of sequestration problems is within the sound discretion of the trial court; on appeal, the reviewing court will look at the facts of each case to determine whether or not a sequestration violation resulted in prejudice to the accused. State v. Williams, 610 So. 2d 991, 1992 La. App. LEXIS 3713 (Nov. 23, 1992).

Language of La. Code Crim. Proc. Ann. art. 764 is mandatory and thus the trial court has no discretion when an order of sequestration is requested either by the state or a defendant; the issuance of the order is mandatory, subject to the trial court’s power to modify the order thereafter in the interest of justice. State v. Collins, 535 So. 2d 973, 1988 La. App. LEXIS 1894 (Sept. 21, 1988).

Sequestration of a police officer under La. Code Crim. Proc. Ann. art. 764 was unnecessary where the officer was never called as a witness. State v. Joseph, 524 So. 2d 273, 1988 La. App. LEXIS 977 (Apr. 18, 1988).

The contention of a defendant convicted of aggravated burglary, that the trial court erred in allowing a witness to testify after she was present in the courtroom when the victim was testifying, was without merit; while sequestration of witnesses was authorized under La. Code Crim. Proc. Ann. art. 764, the compromise of sequestration did not constitute an abuse of trial court discretion, considering that the error was inadvertent and the testimony of the witness and of the victim concerned different matters. State v. Kenney, 516 So. 2d 175, 1987 La. App. LEXIS 10771 (Nov. 17, 1987).

In a prosecution for burglary, defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. art. 921, for a violation a sequestration order under La. Code Crim. Proc. Ann. art. 764 by the State’s witnesses, who had accompanied the prosecutor to the scene of the crime to take measurements, where defendant could not show any prejudice to his case or an abuse of discretion by the district court. State v. Wilson, 520 So. 2d 935, 1987 La. App. LEXIS 10658 (Nov. 4, 1987).

Trial court permitted a State witness to testify despite the fact that the witness had violated the court’s sequestration order under La. Code Crim. Proc. Ann. art. 764 where no prejudice to defendant was shown. State v. Bolden, 501 So. 2d 942, 1987 La. App. LEXIS 8528 (Jan. 21, 1987).

Trial court’s refusal to modify the sequestration order to permit defendant’s presence with his witnesses while his attorney interviewed them did not prevent his attorney from properly preparing the testimony of the witnesses for trial because the defense attorney had ample time prior to trial and could have interviewed them well in advance with defendant present; further, defendant made no specific contention that the refusal of the trial judge to modify the sequestration order affected the testimony of any of his witnesses in any manner which caused him any substantial prejudice. State v. Presley, 499 So. 2d 465, 1986 La. App. LEXIS 8471 (Dec. 3, 1986).

It was not reversible error for the trial judge to have excluded the testimony of a defense witness, who disobeyed the judge’s sequestration order, where the testimony was merely cumulative to that of other witnesses. State v. Shoemaker, 488 So. 2d 1084, 1986 La. App. LEXIS 6766 (May 7, 1986), reversed by 500 So. 2d 385, 1987 La. LEXIS 8271 (La. 1987).

Trial judge had the discretion to determine the qualification of a witness when a rule of sequestration has been violated. State v. Shoemaker, 488 So. 2d 1084, 1986 La. App. LEXIS 6766 (May 7, 1986), reversed by 500 So. 2d 385, 1987 La. LEXIS 8271 (La. 1987).

In the state’s prosecution of the defendant for murder, defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. art. 764 where the state violated a witness sequestration order on two different occasions. State v. Burge, 486 So. 2d 855, 1986 La. App. LEXIS 6531 (Mar. 25, 1986), writ of certiorari denied by 493 So. 2d 1204, 1986 La. LEXIS 7141 (La. 1986).

Trial court did not err in sequestering the State’s witness, defendant’s brother, over defendant’s objections because defendant had not shown that the trial court ruling was an abuse of discretion nor had defendant demonstrated prejudice to a substantial right caused by the ruling; there was no showing that the lack of the brother’s expert assistance during the remainder of the trial prejudiced defendant in any way. State v. McKoin, 485 So. 2d 215, 1986 La. App. LEXIS 6249 (Feb. 26, 1986).

Police officer did not violate a sequestration order entered pursuant to La. Code Crim. Proc. Ann. art. 764, although a witness who spoke with the officer might thereby have been in contempt of the order pursuant to La. Code Crim. Proc. Ann. art. 21(3), but, even if so, that did not disqualify the witness from testifying. State v. Franks, 483 So. 2d 224, 1986 La. App. LEXIS 6038 (Feb. 5, 1986), writ of certiorari denied by 488 So. 2d 196, 1986 La. LEXIS 6358 (La. 1986).

Where the witness violated the sequestration order, the trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 764 when it did not disqualify him from testifying on the grounds that the witness simply identified a photograph and that his testimony was unrelated to anything he heard in court. State v. Jackson, 482 So. 2d 807, 1986 La. App. LEXIS 5872 (Jan. 15, 1986).

Although the witness remained in the court room after being sequestered, the trial court did not err by allowing the witness testimony because the witness’ testimony was not related to the other witnesses and was not influenced by any other witnesses. State v. Morgan, 454 So. 2d 364, 1984 La. App. LEXIS 9326 (July 31, 1984).

Appeals court, in affirming manslaughter verdict, stated that absent any evidence that the testimony was tainted by a violation of a La. Code Crim. Proc. Ann. art. 764 sequestration order, the trial judge could properly rule that the testimony was not to be excluded. State v. Jackson, 452 So. 2d 1225, 1984 La. App. LEXIS 8960 (June 6, 1984).

Trial court did not err in enforcing the rule of sequestration, La. Code Crim. Proc. Ann. art. 764, during closing arguments against defendant’s family members who were witnesses because the article did not limit the portions of the proceeding during which the trial court may exclude witnesses and did not specifically provide that it shall do so upon the request of the state or defendant. State v. Pettaway, 450 So. 2d 1345, 1984 La. App. LEXIS 8675 (Apr. 30, 1984), review denied by 456 So. 2d 171, 1984 La. LEXIS 9630 (La. 1984).

It was not reversible error that the sequestered eyewitness was in the courtroom one hour after the trial had started but before she was called because she was the first eyewitness to testify, and the trial court specifically found that there was nothing that she could have heard from the prior witnesses that would have made a difference in her testimony. State v. Wilkerson, 448 So. 2d 1355, 1984 La. App. LEXIS 8449 (Mar. 26, 1984), writ of certiorari denied by 450 So. 2d 361, 1984 La. LEXIS 9058 (La. 1984).

Victim’s in-court identification at trial of the defendant was not rendered inadmissible by virtue of the fact that a police officer had violated a sequestration order at a prior motions hearing by telling the victim that the defendant had altered his appearance since a live line-up because the defendant failed to establish that the victim’s in-court identification was tainted by the violation of the sequestration order. State v. White, 446 So. 2d 1317, 1984 La. App. LEXIS 8071 (Feb. 21, 1984), writ of certiorari denied by 450 So. 2d 957, 1984 La. LEXIS 9176 (La. 1984).

Where defendant did not show that he suffered prejudice or allege any extraordinary circumstances from which prejudice could be inferred, the presence of the victim during closing arguments was not reversible error as the trial judge had the discretion to sequester witnesses pursuant to La. Code Crim. Proc. Ann. art. 764. State v. Nicholas, 444 So. 2d 298, 1983 La. App. LEXIS 10011 (Dec. 22, 1983).

Not every erroneous exclusion of a disobeying witness’ testimony is reversible error; if the testimony was not material and significant to a degree which would render its exclusion prejudicial to substantial rights of the accused, or which would constitute a substantial violation of a constitutional or statutory right, then the defendant has not been prejudiced by the court’s ruling. State v. Warren, 437 So. 2d 836, 1983 La. LEXIS 11379 (Sept. 2, 1983).

Even if it were a violation of a sequestration order, there was no actual prejudice to a defendant in the fact that, at the assistant district attorney’s request and before trial, the victim of an armed robbery reviewed the physical evidence in the presence of the police chief, the custodian of the evidence, who was also to be a witness; nor did the trial judge abuse his discretion in modifying the sequestration order such that it took effect only when the first witness was called. State v. Marchese, 430 So. 2d 1303, 1983 La. App. LEXIS 8294 (Apr. 5, 1983).

Trial court did not err in failing to exclude a victim’s father and police officer witnesses during closing arguments; the purpose of sequestration of the witnesses was fulfilled at that point, since they had completed their testimony State v. Sonnier, 402 So. 2d 650, 1981 La. LEXIS 8641 (June 22, 1981), writ of certiorari denied by 463 U.S. 1229, 103 S. Ct. 3571, 77 L. Ed. 2d 1412 (1983).

In bench trial for committing a lewd, lascivious, and sexually indecent act upon a child, the trial court did not commit reversible error in excluding the testimony of a defense witness on the grounds that the witness violated the trial court’s sequestration order; although the testimony was relevant and material, the impact of exclusion under the circumstances was minimal. State v. Boutte, 384 So. 2d 773, 1980 La. LEXIS 7532 (May 19, 1980).

Trial court did not abuse its discretion in allowing a witness to testify despite the fact that the witness violated the trial court’s sequestration order where the testimony of the witness who violated the order was not influenced by the testimony of the other witness. State v. Stewart, 387 So. 2d 1103, 1980 La. LEXIS 8352 (Apr. 7, 1980).

The purpose of requiring sequestration of witnesses is to prevent their being influenced by testimony of prior witnesses and to strengthen the role of cross-examination in developing the facts; this provision vests discretion in the trial judge as to the disqualification of a witness when the rule of sequestration has been violated. State v. Wilson, 360 So. 2d 166, 1978 La. LEXIS 5341 (June 19, 1978), overruled by State v. Curtis, 363 So. 2d 1375, 1978 La. LEXIS 6572 (La. 1978).

Trial court erred in excluding the testimony of a defense witness who remained in the courtroom during the victim’s testimony, when his presence was not with the consent, connivance, procurement, or knowledge of defendant or his attorney. State v. Jones, 354 So. 2d 530, 1978 La. LEXIS 7142 (Jan. 30, 1978).

In a prosecution for the attempted murder of a police officer, defendant was not prejudiced by the trial court’s exclusion of the officer from the witness sequestration order; officer’s testimony was based solely upon facts within his own knowledge and could not have been influenced by the statements of the other witnesses. State v. Williams, 346 So. 2d 181, 1977 La. LEXIS 5766 (May 16, 1977).

Trial judge did not abuse his discretion in allowing the State to recall a witness who had not been sequestered from the time he initially testified, as he was only being recalled to testify to the technical matter of chain of custody. State v. Mitchell, 344 So. 2d 1026, 1977 La. LEXIS 4907 (Apr. 11, 1977).

Denial of defendant’s motion to allow two witnesses who had not been sequestered due to defense counsel’s failure to apprise the court they would be called, was not abuse of discretion; they were not sequestered and had sat in the courtroom for the entire trial. State v. Calloway, 343 So. 2d 694, 1976 La. LEXIS 5029 (Dec. 13, 1976).

Trial court did not abuse its discretion in allowing a state witness to testify who arrived after all witnesses were put under the rule of sequestration and who did not enter the courtroom or talk to any of the witnesses; the fact that he spoke with the prosecuting attorney did not disqualify him, as he would have been allowed to talk to attorneys for either side even if he was placed under the rule. State v. McCray, 337 So. 2d 1158, 1976 La. LEXIS 4439 (Oct. 6, 1976).

Order of sequestration was intended to insure that the witnesses would testify as to their own knowledge of the case without being influenced by the testimony of other witnesses, and to strengthen the role of cross-examination in developing the facts; therefore, because both of those objectives would have been thwarted by permitting the witness to testify, as she had been present during the testimony and cross-examination of other witnesses during the trial, the trial court did not abuse its discretion in excluding her as a witness. State v. Bias, 337 So. 2d 426, 1976 La. LEXIS 4502 (Sept. 13, 1976).

Where no proof was given that two witnesses overheard or participated in conversation of a third witness with prosecutor, trial court did not abuse its discretion in denying motion for mistrial on the basis of violation of a sequestration order. State v. Batts, 324 So. 2d 415, 1975 La. LEXIS 4193 (Dec. 8, 1975).

State’s rebuttal witness, a murder victim’s minor daughter, did not violate the trial court’s sequestration orders by spending time with her mother, where the two did not discuss the facts of the case; the trial court properly handled the matter and did not abuse its discretion by denying defendants’ motion for a new trial based on this point. State v. Nix, 327 So. 2d 301, 1975 La. LEXIS 5233 (Dec. 8, 1975).

Trial judge order, that as the witnesses appeared they would be sequestered, instead of calling all witnesses at the outset of the trial and placing them under the sequestration order, was not an abuse of the trial court’s discretion. State v. Hamilton, 262 LA. 678, 264 So. 2d 605, 1972 La. LEXIS 5024 (June 15, 1972).

In a prosecution for aggravated burglary, a district attorney’s violation of the rules of sequestration was prejudicial to defendant because it deprived defendant of the testimony of one of his witnesses. State v. Wills, 260 LA. 707, 257 So. 2d 378, 1971 La. LEXIS 3910 (Dec. 13, 1971).

Since the statutory right under La. Code Crim. Proc. Ann. art. 764 that was accorded to all, defendant was clearly violated by failing to sequester witnesses; the court could not presume that defendant was not prejudiced. State v. Simpson, 259 LA. 94, 249 So. 2d 536, 1971 La. LEXIS 4264 (June 7, 1971).

Unlike former La. Rev. Stat. Ann. § 15:371, La. Code Crim. Proc. Ann. art. 764 did not disqualify a witness for disobedience of a sequestration order unless it resulted in prejudice, and where the witness’s testimony was unrelated to the subject of any other testimony, the violation was harmless. State v. Jones, 257 LA. 966, 244 So. 2d 849, 1971 La. LEXIS 4446 (Feb. 24, 1971).

Former La. Rev. Stat. Ann. § 15:371 (now La. Code Crim. Proc. Ann. art. 764) did not give trial judge absolute discretion to exempt police officers from his witness sequestration order, but he was required to exercise his discretion in such a way as not to deprive defendant of his right to a fair and impartial trial. State v. Lewis, 250 LA. 876, 199 So. 2d 907, 1967 La. LEXIS 2661 (June 5, 1967).

The trial court did not err by exempting from sequestration the State’s chief investigator in a murder trial. State v. Ferguson, 240 LA. 593, 124 So. 2d 558, 1960 La. LEXIS 1059 (Nov. 7, 1960).

Trial court abused its discretion under former La. Rev. Stat. Ann. § 15:371 (now La. Code Crim. Proc. Ann. art. 764) where it entered an order of sequestration, but permitted a detective who was a key witness for the State to remain in the courtroom throughout the trial, thereby depriving defendant of his rights to effective cross-examination and a fair trial. State v. Ferguson, 240 LA. 593, 124 So. 2d 558, 1960 La. LEXIS 1058 (Mar. 21, 1960).

In defendant’s trial for murder, the sequestration of witnesses before the commencement of trial but not during voir dire was not an abuse of the trial court’s discretion to order the sequestration of witnesses under former La. Rev. Stat. Ann. § 15:371 (now La. Code Crim. Proc. Ann. art. 764 which referred to La. Code Evid. Ann. art. 615). State v. Lea, 228 LA. 724, 84 So. 2d 169, 1955 La. LEXIS 1413 (Nov. 7, 1955), writ of certiorari denied by 350 U.S. 1007, 76 S. Ct. 655, 100 L. Ed. 869, 1956 U.S. LEXIS 1185 (1956).

• Appeals

•• Reversible Errors

••• General Overview. — Trial court did not err in sequestering the State’s witness, defendant’s brother, over defendant’s objections because defendant had not shown that the trial court ruling was an abuse of discretion nor had defendant demonstrated prejudice to a substantial right caused by the ruling; there was no showing that the lack of the brother’s expert assistance during the remainder of the trial prejudiced defendant in any way. State v. McKoin, 485 So. 2d 215, 1986 La. App. LEXIS 6249 (Feb. 26, 1986).

•• Reviewability

••• Preservation for Review

•••• General Overview. — Trial court properly excluded the testimony of a witness during a drug trial because the evidence showed that the witness violated a sequestration order; moreover, defendant failed to preserve the issue for review, and defendant was not prejudiced by the lack of testimony regarding defendant’s clothing during the day of a drug arrest where the testimony would not have excluded the possibility that defendant had changed clothes. State v. Jackson, 863 So. 2d 589, 2003 La. App. LEXIS 3543 (Dec. 10, 2003), writ denied by La. 2004-0258, 889 So. 2d 257, 2005 La. LEXIS 199 (La. Jan. 14, 2005).

•• Standards of Review

••• Abuse of Discretion

•••• General Overview. — Exclusion of two witnesses’ testimony for violation of the trial court’s sequestration order did not prejudice defendant because defendant testified at trial and admitted using marijuana and defendant testified that the victim did not give defendant permission to enter the victim’s apartment; thus, the trial court did not abuse its discretion by barring the testimony of the rebuttal witnesses. State v. Coleman, 828 So. 2d 1130, 2002 La. App. LEXIS 3062 (Oct. 2, 2002), writ denied by La. 2003-2533, 882 So. 2d 1153, 2004 La. LEXIS 2831 (La. Sept. 24, 2004).

The contention of a defendant convicted of aggravated burglary, that the trial court erred in allowing a witness to testify after she was present in the courtroom when the victim was testifying, was without merit; while sequestration of witnesses was authorized under La. Code Crim. Proc. Ann. art. 764, the compromise of sequestration did not constitute an abuse of trial court discretion, considering that the error was inadvertent and the testimony of the witness and of the victim concerned different matters. State v. Kenney, 516 So. 2d 175, 1987 La. App. LEXIS 10771 (Nov. 17, 1987).

Trial court did not abuse its discretion in allowing a witness to testify despite the fact that the witness violated the trial court’s sequestration order where the testimony of the witness who violated the order was not influenced by the testimony of the other witness. State v. Stewart, 387 So. 2d 1103, 1980 La. LEXIS 8352 (Apr. 7, 1980).

••• Harmless & Invited Errors

•••• General Overview. — Defendant was not entitled to a new trial after the trial court failed to sequester the jurors during voir dire as required under La. Code Crim. Proc. Ann. art. 764, because the error was harmless, and did not cause the defendant any prejudice. State v. Wiley, 513 So. 2d 849, 1987 La. App. LEXIS 10109 (Sept. 23, 1987).

Not every erroneous exclusion of a disobeying witness’ testimony is reversible error; if the testimony was not material and significant to a degree which would render its exclusion prejudicial to substantial rights of the accused, or which would constitute a substantial violation of a constitutional or statutory right, then the defendant has not been prejudiced by the court’s ruling. State v. Warren, 437 So. 2d 836, 1983 La. LEXIS 11379 (Sept. 2, 1983).

EVIDENCE

• Procedural Considerations

•• Burdens of Proof

••• General Overview. — When it chose language mandating sequestration upon request, the legislature chose not to place the burden on the party requesting sequestration to show that it would be prejudiced by a denial; by making an exemption from sequestration discretionary with the court, the legislature placed the burden on the party seeking the modification to show that the “interest of justice” would be served by exempting the witness. State in Interest of Giangrosso, 395 So. 2d 709, 1981 La. LEXIS 7290 (Mar. 2, 1981).

• Testimony

•• Sequestration. — In defendant’s trial for possession of a weapon by a convicted felon, the trial court committed harmless error by not granting defendant’s request to exclude witnesses from the court room during voir dire. State v. Sims, 734 So. 2d 813, 1999 La. App. LEXIS 1090 (Apr. 1, 1999).

Witnesses did not violate a sequestration order in a defendant’s trial for aggravated burglary of an inhabited dwelling when they read the testimony of all witnesses from the preliminary hearing; such action was not barred by a sequestration order. State v. Firmin, 637 So. 2d 1143, 1994 La. App. LEXIS 1470 (May 17, 1994).

In a prosecution for the attempted murder of a police officer, defendant was not prejudiced by the trial court’s exclusion of the officer from the witness sequestration order; officer’s testimony was based solely upon facts within his own knowledge and could not have been influenced by the statements of the other witnesses. State v. Williams, 346 So. 2d 181, 1977 La. LEXIS 5766 (May 16, 1977).

In a prosecution for aggravated burglary, a district attorney’s violation of the rules of sequestration was prejudicial to defendant because it deprived defendant of the testimony of one of his witnesses. State v. Wills, 260 LA. 707, 257 So. 2d 378, 1971 La. LEXIS 3910 (Dec. 13, 1971).

TREATISES AND LAW REVIEWS

Louisiana Treatises. — Louisiana Code of Evidence Practice Guide Article 615 > CHAPTER 6. WITNESSES > Article 615. Exclusion of Witnesses.

Louisiana Law Reviews. — Developments in the Law, 1983-84: A Faculty Symposium: Criminal Trial Procedure. 45 La. L. Rev. 263 (November, 1984).

Art. 765. Normal order of trial.

The normal order of trial shall be as follows:

(1) The selection and swearing of the jury;

(2) The reading of the indictment;

(3) The reading of the defendant’s plea on arraignment;

(4) The opening statements of the state and of the defendant;

(5) The presentation of the evidence of the state, and of the defendant, and of the state in rebuttal. The court in its discretion may permit the introduction of additional evidence prior to argument;

(6) The argument of the state, the defendant, and the state in rebuttal;

(7) The court’s charge;

(8) The announcement of the verdict or mistrial in jury cases, or of the judgment in nonjury cases; and

(9) The discharge of the jury in jury cases.

When there is more than one defendant, the court shall determine the order of trial as between them.

A defendant may waive his opening statement.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Some provisions regulating the steps of a trial are essential to orderly proceeding.

(b) This article is a combination of the source provisions but follows -generally the format of C.C.P. Art. 1632, except for changes necessary to include steps which do not occur in civil cases.

(c) The provision of C.C.P. Art. 1632, which authorizes the court to vary the order when circumstances justify, is omitted from this article, because it seems dangerous in criminal cases. Variations can occur, of course, if the defendant does not object, but the court should not have the power to order variations over the defendant’s objection.

(d) The provision in former R.S. 15:333 that described the scope of the state’s opening statement is omitted from this article. Opening statements are treated in Arts. 766-769.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• Perjury

•••• General Overview. — In defendant’s trial for aggravated criminal damage to property arising out of a labor dispute, the trial court abused its discretion in denying a new trial where the State introduced crucial testimony regarding defendant’s alleged past history of labor violence on rebuttal, which turned out to be perjured; pursuant to La. Code Crim. Proc. Ann. art. 765(5) and former La. Rev. Stat. Ann. § 15:282 (now La. Code Evid. Ann. art. 611(E)), defendant could not of right rebut the perjured testimony, nor could he reasonably anticipate such testimony so as to counter it prior to verdict. State v. Ellender, 354 So. 2d 500, 1978 La. LEXIS 7706 (Jan. 10, 1978).

• Accusatory Instruments

•• Informations

••• General Overview. — Trial court did not err in allowing a portion of the bill of information, alleging that defendant had a prior conviction for possession of cocaine, to be read to the jury, and the trial court properly instructed the jury about the prior conviction. State v. Howard, 814 So. 2d 47, 2002 La. App. LEXIS 887 (Mar. 28, 2002), writ denied by La. 2002-1485, 843 So. 2d 1120, 2003 La. LEXIS 1647 (La. May 16, 2003).

• Preliminary Proceedings

•• Entry of Pleas

••• General Overview. — Defendant waived his right to have his plea of not guilty read to the jury in proper sequence when he failed to timely object, waiting until the State had begun presenting its evidence in the manslaughter case to raise the objection. State v. Leslie, 244 LA. 921, 155 So. 2d 19, 1963 La. LEXIS 2494 (June 28, 1963).

• Pretrial Motions & Procedures

•• Suppression of Evidence. — Issue of whether defendant’s confession should have been suppressed was moot where, despite the State’s notice of intent to introduce the confession into evidence under La. Code Crim. Proc. Ann. art. 768, the State did not do so and the defense counsel chose to discuss the confession during his opening statement, which he was not required to give under La. Code Crim. Proc. Ann. art. 765. State v. Smith, 339 So. 2d 829, 1976 La. LEXIS 5327 (Nov. 8, 1976), writ of certiorari denied by 430 U.S. 986, 97 S. Ct. 1685, 52 L. Ed. 2d 381, 1977 U.S. LEXIS 1640 (1977).

• Counsel

•• Effective Assistance

••• Trials. — Trial counsel in murder trial was not ineffective in waiving his opening statement; decision to waive the opening statement was a matter of trial strategy and was not prejudicial. State v. Parker, 696 So. 2d 599, 1997 La. App. LEXIS 1680 (June 18, 1997), writ denied by La. 97-1953, 705 So. 2d 1097, 1998 La. LEXIS 199 (La. Jan. 9, 1998).

• Trials

•• Closing Arguments

••• General Overview. — It is within the trial judge’s discretion to admit additional evidence prior to argument; neither La. Code Crim. Proc. Ann. art. 765 nor its interpretation by the case law suggest that the trial court may allow testimony after arguments begin. State v. Caillier, 450 So. 2d 43, 1984 La. App. LEXIS 8720 (May 16, 1984), writ denied by 456 So. 2d 168, 1984 La. LEXIS 9619 (La. 1984).

Defendant had no right to make a surrebuttal where the prosecutor’s rebuttal argument did not exceed its scope. State v. Williams, 358 So. 2d 943, 1978 La. LEXIS 5840 (Apr. 10, 1978).

Defendant had no right under La. Code Crim. Proc. Ann. art. 765(6) to make a surrebuttal argument to the State’s closing rebuttal argument. State v. Wiggins, 337 So. 2d 1172, 1976 La. LEXIS 4503 (Oct. 6, 1976).

••• Fair Comment & Fair Response. — Introduction by the State of rebuttal evidence during its case in chief was irregular but harmless because the defendant subsequently introduced evidence that served to clarify for the jury the reason for the earlier introduction of the State’s evidence, and defendant was not prejudiced by the introduction of the rebuttal evidence during the State’s case in chief because the State properly could have offered the same testimony in rebuttal at the close of defendant’s case. State v. Bias, 337 So. 2d 426, 1976 La. LEXIS 4502 (Sept. 13, 1976).

•• Defendant’s Rights

••• Right to Testify. — Conviction for robbery was reversed where a trial court arbitrarily refused to allow the defense to reopen its case under circumstances in which the deviation from normal practice would have had no impact on the trial flow, and strict adherence to the order of the trial cost defendant the opportunity to face jurors and persuade them of his version of events; as applied to defendant, La. Code Crim. Proc. Ann. art. 765(5) simply imposed a commonsense requirement that the right to testify be exercised in a timely fashion. State v. Dauzart, 769 So. 2d 1206, 2000 La. LEXIS 2743 (Oct. 30, 2000), remanded by La. App. 2002-1187, 844 So. 2d 159, 2003 La. App. LEXIS 713 (La.App. 5 Cir. Mar. 25, 2003).

Trial court did not abuse its discretion by not allowing defendant to re-open his case after resting where defendant had been afforded adequate time to decide if he wished to testify; La. Code Crim. Proc. Ann. art. 765(5) provided that the court in its discretion could have permited the introduction of additional evidence prior to argument. State v. Dauzart, 749 So. 2d 806, 1999 La. App. LEXIS 3325 (Nov. 30, 1999), reversed by, remanded by La. 99-3471, 769 So. 2d 1206, 2000 La. LEXIS 2743 (La. Oct. 30, 2000).

•• Examination of Witnesses

••• General Overview. — Notwithstanding the provisions of La. Code Crim. Proc. Ann. art. 765, where the defendant rested his case immediately after the state rested its case, the trial court did not commit reversible error by allowing the state to present a rebuttal witness; the state’s failure to present the rebuttal testimony as part of its case in chief was inadvertent and not done deliberately to obtain an unfair advantage, and defendant was not prejudiced where he was not deprived of his right to present a defense or his right to impeach the credibility of a state witness. State v. Randle, 750 So. 2d 353, 1999 La. App. LEXIS 3684 (Dec. 22, 1999).

Although the prosecution had the right to present rebuttal evidence pursuant to La. Code Crim. Proc. Ann. art. 765 at the close of the case for the defense, defendant did not have the right to rebut the prosecution’s evidence absent a specific ruling by the court permitting the introduction of additional evidence before argument. State v. Silva, 685 So. 2d 1119, 1996 La. App. LEXIS 3026 (Nov. 26, 1996), writ of certiorari denied by La. 96-3067, 695 So. 2d 964, 1997 La. LEXIS 1920 (La. June 13, 1997).

In a prosecution for distribution of marijuana in which defendant presented a defense of entrapment, where, inter alia, defense counsel demonstrated no particularized need requiring surrebuttal, and the proposed witness for surrebuttal had already testified that he had never known defendant to use marijuana or to deal marijuana, the trial court did not abuse its discretion in refusing to grant surrebuttal. State v. Troquille, 493 So. 2d 686, 1986 La. App. LEXIS 7518 (Aug. 20, 1986), writ of certiorari denied by 501 So. 2d 200, 1987 La. LEXIS 8361 (La. 1987).

Trial court did not violate La. Code Crim. Proc. Ann. art. 765(5) by allowing the state to recall certain witnesses to testify; the testimony on recall was limited to identifying certain items of evidence that had been lost prior to trial and then located after the witnesses initially testified, there was little likelihood of confusion on the part of the jury, and defendant was given the opportunity to conduct further cross-examination. State v. Joseph, 441 So. 2d 1290, 1983 La. App. LEXIS 9641 (Nov. 22, 1983), writ of certiorari denied by 446 So. 2d 315, 1984 La. LEXIS 8493 (La. 1984).

At the conclusion of the rebuttal testimony during defendant’s trial on drug offenses, defendant moved to be allowed to put on surrebuttal testimony in the form of a witness apparently present outside the courtroom, who was under subpoena of the State; since the matter was discretionary with the trial court, its ruling was not a clear abuse of discretion. State v. Tassin, 343 So. 2d 681, 1976 La. LEXIS 4988 (Nov. 8, 1976).

Trial court did not abuse its discretion in admitting rebuttal testimony even though the witness’s testimony was not to the specific issue presented by the defense because it tended to rebut a defense witness’s testimony. State v. Jackson, 307 So. 2d 604, 1975 La. LEXIS 3826 (Jan. 20, 1975), limited by State v. Connor, 403 So. 2d 678, 1981 La. LEXIS 10017 (La. 1981), limited by State v. Robinson, 485 So. 2d 156, 1986 La. App. LEXIS 6258 (La.App. 2 Cir. 1986).

•• Judicial Discretion. — Defendant’s reliance on State v. Collier was misplaced, where, like State v. Hight, the State rested only momentarily before its case was reopened for additional evidence (the cocaine), and defendant had yet to move for a judgment of acquittal; thus, the trial court did not abuse its discretion in allowing the State to introduce the evidence after it rested. State v. Darensbourg, 871 So. 2d 533, 2004 La. App. LEXIS 681 (Mar. 30, 2004), remanded by La. App. 06-572, 948 So. 2d 1128, 2006 La. App. LEXIS 2936 (La.App. 5 Cir. Dec. 27, 2006).

Even though the order of events was unusual, there was little difference in a judge stopping a trial to view the scene before argument and viewing the scene after argument and before verdict where defense counsel was given an opportunity to revisit the scene with all parties present; the trier of fact was a seasoned trial judge, and the deviation from normal procedure was minor. State v. Matthis, 775 So. 2d 558, 2000 La. App. LEXIS 2971 (Nov. 29, 2000), writ denied by La. 2000-3552, 801 So. 2d 358, 2001 La. LEXIS 3042 (La. Nov. 9, 2001), remanded by 970 So. 2d 505, 2007 La. LEXIS 2389 (La. 2007).

Notwithstanding the provisions of La. Code Crim. Proc. Ann. art. 765, where the defendant rested his case immediately after the state rested its case, the trial court did not commit reversible error by allowing the state to present a rebuttal witness; the state’s failure to present the rebuttal testimony as part of its case in chief was inadvertent and not done deliberately to obtain an unfair advantage, and defendant was not prejudiced where he was not deprived of his right to present a defense or his right to impeach the credibility of a state witness. State v. Randle, 750 So. 2d 353, 1999 La. App. LEXIS 3684 (Dec. 22, 1999).

In defendant’s trial on drug charges, the trial court committed reversible error by not allowing defendant to present additional evidence under La. Code Crim. Proc. Ann. art. 765(5) to rehabilitate his alibi witness; the witness testified that defendant was with her after a shooting occurred, the State, on rebuttal, used a newspaper article to impeach the witness’s testimony about the time of the shooting; defendant sought to have the police report on the shooting admitted into evidence to support his witness’s testimony. State v. Harper, 646 So. 2d 338, 1994 La. LEXIS 2893 (Nov. 30, 1994).

Under La. Code Crim. Proc. Ann. art. 765(5), if a confession is found to be admissible, then a trial court can allow the State to reopen its case-in-chief for the purpose of admitting the confession into evidence. State v. Johnson, 633 So. 2d 618, 1993 La. App. LEXIS 4055 (Dec. 29, 1993), writ of certiorari denied by La. 94-0292, 637 So. 2d 475, 1994 La. LEXIS 1333 (La. May 20, 1994).

Under La. Code Crim. Proc. Ann. art. 765(5), in the normal order of a criminal trial, the introduction of any additional evidence is solely within the discretion of the trial court. State v. Landry, 524 So. 2d 1261, 1988 La. App. LEXIS 758 (Mar. 2, 1988).

In a prosecution for distribution of marijuana in which defendant presented a defense of entrapment, where, inter alia, defense counsel demonstrated no particularized need requiring surrebuttal, and the proposed witness for surrebuttal had already testified that he had never known defendant to use marijuana or to deal marijuana, the trial court did not abuse its discretion in refusing to grant surrebuttal. State v. Troquille, 493 So. 2d 686, 1986 La. App. LEXIS 7518 (Aug. 20, 1986), writ of certiorari denied by 501 So. 2d 200, 1987 La. LEXIS 8361 (La. 1987).

Trial court did not err in refusing to allow defense to reopen its evidence to rebut the prosecution’s impeachment of its witness in the prosecution’s rebuttal portion of the case. State v. Scroggins, 465 So. 2d 820, 1985 La. App. LEXIS 8336 (Feb. 27, 1985).

In a trial for possession of an unregistered shotgun, the trial court did not err in allowing the State to reopen its case after the State had rested and after arguments on defendant’s motion for acquittal; under La. Code Crim. Proc. Ann. art. 765(5), the trial court had discretion to permit the State to reopen its case prior to closing arguments because defendant failed to demonstrate prejudice. State v. Wise, 434 So. 2d 1308, 1983 La. App. LEXIS 8952 (June 29, 1983).

State was properly allowed to reopen its case to present additional evidence after it had presented its case and rested; the introduction of evidence by either the State or the defense after it had presented its case and rested was within the sound discretion of the trial court. State v. Rhodes, 337 So. 2d 207, 1976 La. LEXIS 4265 (Sept. 13, 1976).

It was not an abuse of discretion for a trial judge to allow the State to introduce certain previously marked items into evidence as rebuttal evidence after the State had rested its case because the State did not obtain any unfair advantage. State v. McAllister, 285 So. 2d 197, 1973 La. LEXIS 6803 (Oct. 29, 1973).

•• Opening Statements. — Trial counsel in murder trial was not ineffective in waiving his opening statement; decision to waive the opening statement was a matter of trial strategy and was not prejudicial. State v. Parker, 696 So. 2d 599, 1997 La. App. LEXIS 1680 (June 18, 1997), writ denied by La. 97-1953, 705 So. 2d 1097, 1998 La. LEXIS 199 (La. Jan. 9, 1998).

Trial court was given great discretion to confine opening statements and did not abuse its discretion in refusing to allow defense counsel to demonstrate evidence to the jury in the opening statement; the trial court allowed the defense counsel to refer to the evidence. State v. Smith, 625 So. 2d 620, 1993 La. App. LEXIS 2979 (Oct. 6, 1993).

State’s objections to defense counsel’s opening statement were properly made where defense counsel exceeded the scope of the opening statement, which was supposed to be limited to an explanation of the nature of the defense, and instead argued the case to the jury. State v. Burnette, 337 So. 2d 1096, 1976 La. LEXIS 4399 (Sept. 13, 1976).

In the absence of evidence to the contrary, the court assumed that the trial court did not abuse its discretion in not giving defense counsel sufficient latitude in his opening statement to explain his theory of conspiracy between State witnesses. State v. Mehan, 262 LA. 611, 264 So. 2d 581, 1972 La. LEXIS 4996 (June 29, 1972).

Neither the opening statement nor written notice of intent to use a confession or inculpatory statement is a requirement in a non-jury trial. State v. Himel, 260 LA. 949, 257 So. 2d 670, 1972 La. LEXIS 5551 (Jan. 17, 1972).

Defendant waived his right to have his plea of not guilty read to the jury in proper sequence when he failed to timely object, waiting until the State had begun presenting its evidence in the manslaughter case to raise the objection. State v. Leslie, 244 LA. 921, 155 So. 2d 19, 1963 La. LEXIS 2494 (June 28, 1963).

• Witnesses

•• Presentation. — La. Code Crim. Proc. Ann. art. 765(5) contains no prohibition against the State reopening its case to submit additional evidence before closing arguments, so the trial court did not err in allowing the State to recall a witness for additional testimony before it rested its case in chief. State v. Williams, 452 So. 2d 1299, 1984 La. App. LEXIS 9045 (June 27, 1984).

In defendant’s trial for aggravated criminal damage to property arising out of a labor dispute, the trial court abused its discretion in denying a new trial where the State introduced crucial testimony regarding defendant’s alleged past history of labor violence on rebuttal, which turned out to be perjured; pursuant to La. Code Crim. Proc. Ann. art. 765(5) and former La. Rev. Stat. Ann. § 15:282 (now La. Code Evid. Ann. art. 611(E)), defendant could not of right rebut the perjured testimony, nor could he reasonably anticipate such testimony so as to counter it prior to verdict. State v. Ellender, 354 So. 2d 500, 1978 La. LEXIS 7706 (Jan. 10, 1978).

• Defenses

•• Entrapment. — In a prosecution for distribution of marijuana in which defendant presented a defense of entrapment, where, inter alia, defense counsel demonstrated no particularized need requiring surrebuttal, and the proposed witness for surrebuttal had already testified that he had never known defendant to use marijuana or to deal marijuana, the trial court did not abuse its discretion in refusing to grant surrebuttal. State v. Troquille, 493 So. 2d 686, 1986 La. App. LEXIS 7518 (Aug. 20, 1986), writ of certiorari denied by 501 So. 2d 200, 1987 La. LEXIS 8361 (La. 1987).

• Jury Instructions

•• General Overview. — In a criminal proceeding, a trial judge properly refused defendant’s request to charge the jury in writing prior to the swearing of the first witness; under former La. Rev. Stat. Ann. § 15:333 (now La. Code Crim. Proc. Ann. art. 765 the trial judge was required to give his charge after the argument of counsel. State v. Brown, 245 LA. 112, 157 So. 2d 459, 1963 La. LEXIS 2647 (Nov. 12, 1963).

EVIDENCE

• General Overview. — It was not an abuse of discretion for a trial judge to allow the State to introduce certain previously marked items into evidence as rebuttal evidence after the State had rested its case because the State did not obtain any unfair advantage. State v. McAllister, 285 So. 2d 197, 1973 La. LEXIS 6803 (Oct. 29, 1973).

• Documentary Evidence

•• General Overview. — Document evidencing the value of property traded for the stolen property was properly admitted under La. Code Crim. Proc. Ann. art. 765(5) in rebuttal as evidence of defendant’s claimed state of mind. State v. Landry, 524 So. 2d 1261, 1988 La. App. LEXIS 758 (Mar. 2, 1988).

• Hearsay

•• Exceptions

••• State of Mind

•••• General Overview. — Document evidencing the value of property traded for the stolen property was properly admitted under La. Code Crim. Proc. Ann. art. 765(5) in rebuttal as evidence of defendant’s claimed state of mind. State v. Landry, 524 So. 2d 1261, 1988 La. App. LEXIS 758 (Mar. 2, 1988).

•• Exemptions

••• Confessions

•••• General Overview. — In the prosecution of defendant, the introduction into evidence on rebuttal of defendant’s confession did not cause defendant prejudice under La. Code Crim. Proc. Ann. art. 765(5) where the confession directly controverted an alibi of defendant and was repetitive of other evidence. State v. Hills, 354 So. 2d 186, 1977 La. LEXIS 6776 (Dec. 19, 1977).

Neither the opening statement nor written notice of intent to use a confession or inculpatory statement is a requirement in a non-jury trial. State v. Himel, 260 LA. 949, 257 So. 2d 670, 1972 La. LEXIS 5551 (Jan. 17, 1972).

• Procedural Considerations

•• General Overview. — It was not an abuse of discretion for a trial judge to allow the State to introduce certain previously marked items into evidence as rebuttal evidence after the State had rested its case because the State did not obtain any unfair advantage. State v. McAllister, 285 So. 2d 197, 1973 La. LEXIS 6803 (Oct. 29, 1973).

•• Exclusion & Preservation by Prosecutor. — Defendant’s reliance on State v. Collier was misplaced, where, like State v. Hight, the State rested only momentarily before its case was reopened for additional evidence (the cocaine), and defendant had yet to move for a judgment of acquittal; thus, the trial court did not abuse its discretion in allowing the State to introduce the evidence after it rested. State v. Darensbourg, 871 So. 2d 533, 2004 La. App. LEXIS 681 (Mar. 30, 2004), remanded by La. App. 06-572, 948 So. 2d 1128, 2006 La. App. LEXIS 2936 (La.App. 5 Cir. Dec. 27, 2006).

Appeals court affirmed a defendant’s first degree murder conviction finding that under former La. Rev. Stat. Ann. § 15:282 (now La. Code Evid. Ann. art. 611) and La. Code Crim. Proc. Ann. art. 765(5), the prosecution had the right to rebut the evidence adduced by the defendant, but the defendant was without right to rebut the prosecution’s rebuttal. State v. Birdsong, 452 So. 2d 1236, 1984 La. App. LEXIS 8961 (June 6, 1984), writ of certiorari denied by 457 So. 2d 1200, 1984 La. LEXIS 9716 (La. 1984).

Pursuant to La. Code Crim. Proc. Ann. art. 765(2), the trial court did not err in denying defendant the opportunity to present rebuttal evidence on the issue of defendant’s insanity after the state had presented evidence to rebut the defense because defendant did not allege prejudice and specify what evidence he sought to introduce. State v. Pettaway, 450 So. 2d 1345, 1984 La. App. LEXIS 8675 (Apr. 30, 1984), review denied by 456 So. 2d 171, 1984 La. LEXIS 9630 (La. 1984).

Defendants suffered no prejudice from the admission in rebuttal of an inculpatory statement; the statement did not inject a new issue into the trial but was an attempt by the State to directly controvert the alibi evidence offered by the defense. State v. Perry, 408 So. 2d 1358, 1982 La. LEXIS 9965 (Jan. 26, 1982), not followed by State v. Banks, 428 So. 2d 544, 1983 La. App. LEXIS 8059 (La.App. 4 Cir. 1983).

State was properly allowed to reopen its case to present additional evidence after it had presented its case and rested; the introduction of evidence by either the State or the defense after it had presented its case and rested was within the sound discretion of the trial court. State v. Rhodes, 337 So. 2d 207, 1976 La. LEXIS 4265 (Sept. 13, 1976).

A trial court’s action in denying defendant’s motion to introduce a picture into evidence was not an abuse of discretion since the defense had already rested. State v. Hudson, 253 LA. 992, 221 So. 2d 484, 1969 La. LEXIS 3064 (Mar. 31, 1969), writ of certiorari dismissed by 403 U.S. 949, 91 S. Ct. 2273, 29 L. Ed. 2d 855, 1971 U.S. LEXIS 1482 (1971), overruled by State v. Douglas, 278 So. 2d 485, 1973 La. LEXIS 5944 (La. 1973).

State was not required to introduce into evidence the auditory portion of a tape where defendant had access to the evidence, and, if he believed the tape was exculpatory, he could have introduced it himself. State v. Dickson, 248 LA. 500, 180 So. 2d 403, 1965 La. LEXIS 2190 (Nov. 8, 1965).

Pursuant to former La. Rev. Stat. Ann. § 15:333 (now La. Code Crim. Proc. Ann. art. 765), in his opening statement, defendant could not read from a hospital report certain statements with reference to his mental condition because there was an absence of an insanity plea. State v. Boone, 227 LA. 850, 80 So. 2d 710, 1955 La. LEXIS 1303 (Apr. 25, 1955).

• Testimony

•• Examination

••• General Overview. — In a trial for possession of an unregistered shotgun, the trial court did not err in allowing the State to reopen its case after the State had rested and after arguments on defendant’s motion for acquittal; under La. Code Crim. Proc. Ann. art. 765(5), the trial court had discretion to permit the State to reopen its case prior to closing arguments because defendant failed to demonstrate prejudice. State v. Wise, 434 So. 2d 1308, 1983 La. App. LEXIS 8952 (June 29, 1983).

Pursuant to La. Code Crim. Proc. Ann. art. 765, the judge did not attempt to control the order in which defendant presented his evidence but rather wanted defense counsel to pursue the normal order of trial. State v. Singleton, 321 So. 2d 509, 1975 La. LEXIS 4156 (Nov. 3, 1975).

In a felony murder trial, the trial court properly permitted the State to present a witness in its case-in-chief after defendants’ had rested their case; the witness had been found only one hour before he testified, and the trial court had discretion to permit the State to introduce additional evidence prior to argument pursuant to La. Code Crim. Proc. Ann. art. 765. State v. Kaufman, 278 So. 2d 86, 1972 La. LEXIS 5297 (Dec. 11, 1972).

TREATISES AND LAW REVIEWS

Louisiana Treatises. — Louisiana Code of Evidence Practice Guide Article 611 > CHAPTER 6. WITNESSES > Article 611. Mode and Order of Interrogation and Presentation.

Louisiana Law Reviews. — Developments in the Law, 1983-84: A Faculty Symposium: Criminal Trial Procedure. 45 La. L. Rev. 263 (November, 1984).

Art. 766. Opening statement by state; scope.

The opening statement of the state shall explain the nature of the charge, and set forth, in general terms, the nature of the evidence by which the state expects to prove the charge.

COMMENTARY

Louisiana Official Revision Comments

1966. — See Comments under Art. 769.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Property Crimes

••• Larceny & Theft

•••• General Overview. — There was no violation of defendant’s rights where the State stated in opening the theft case that defendant stole the victims’ life savings. State v. Volentine, 565 So. 2d 511, 1990 La. App. LEXIS 1617 (June 20, 1990).

• Eyewitness Identification

•• Lineups. — Although a prosecutor had not mentioned a physical lineup in his opening statement as required by La. Code Crim. Proc. Ann. art. 766, testimony about the lineup did not have to be excluded under La. Code Crim. Proc. Ann. art. 769, because the defendant was not surprised and there was no indication of bad faith on the part of the prosecutor. State v. Isaac, 544 So. 2d 531, 1989 La. App. LEXIS 976 (May 10, 1989).

• Trials

•• Burdens of Proof

••• Prosecution. — Prosecutor’s opening statement to the jury at defendant’s trial for marijuana possession was sufficient to present the theory of the case and to establish the scope of admissible evidence where the prosecutor only explained the difference between direct and circumstantial evidence, that the substance found was marijuana, and that the officers found the marijuana in defendant’s possession. State v. Cassell, 540 So. 2d 1219, 1989 La. App. LEXIS 457 (Mar. 15, 1989), writ of certiorari denied by 548 So. 2d 321, 1989 La. LEXIS 2081 (La. 1989).

•• Closing Arguments

••• Fair Comment & Fair Response. — Prosecutor’s reference to himself as the representative of the juror’s government in seeking the death penalty and in suggesting that defendant deserved the same punishment that he imposed on the victim without trial did not violate La. Code Crim. Proc. Ann. arts. 766 and 774. State v. Hampton, 750 So. 2d 867, 1999 La. LEXIS 1074 (Apr. 23, 1999), writ of certiorari denied by 528 U.S. 1007, 120 S. Ct. 504, 145 L. Ed. 2d 390, 1999 U.S. LEXIS 7582, 68 U.S.L.W. 3326 (1999).

•• Judicial Discretion. — The appellate court held that the trial court properly exercised its wide discretion in controlling the scope and extent of the opening statements in defendant’s trial for murder, and that the State’s opening complied with La. Code Crim. Proc. Ann. art. 766. State v. Trahan, 576 So. 2d 1, 1990 La. LEXIS 1028 (Apr. 30, 1990).

•• Motions for Mistrial. — In a distribution of cocaine case, while the trial judge should have sustained defendant’s objections to the prosecutor’s improper, immaterial, and irrelevant comments about the war on drugs during his opening statement, a mistrial was not warranted as the evidence at trial was overwhelming against defendant and there was no indication that the jurors convicted defendant based on the remark. State v. Williams, 866 So. 2d 1003, 2004 La. App. LEXIS 77 (Jan. 27, 2004), writ denied by La. 2004-0450, 876 So. 2d 832, 2004 La. LEXIS 2144 (La. June 25, 2004).

Where there was no bad faith by the State regarding its opening statement, and two witnesses were called to testify as per their plea agreement, but they surprised the State by refusing to answer, the opening statement was not a basis for a mistrial. State v. Horne, 554 So. 2d 820, 1989 La. App. LEXIS 2655 (Dec. 13, 1989).

State’s reference in opening statements in defendant’s attempted murder trial to another offense that would be shown for the purpose of establishing defendant’s intent was not an automatic ground for a mistrial; the evidence was admissible to prove intent under La. Code Evid. Ann. art. 404 and the State was entitled to explain the nature of the evidence by which it expected to prove its charges. State v. Gaspard, 301 So. 2d 344, 1974 La. LEXIS 3460 (Mar. 25, 1974).

•• Opening Statements. — In a distribution of cocaine case, while the trial judge should have sustained defendant’s objections to the prosecutor’s improper, immaterial, and irrelevant comments about the war on drugs during his opening statement, a mistrial was not warranted as the evidence at trial was overwhelming against defendant and there was no indication that the jurors convicted defendant based on the remark. State v. Williams, 866 So. 2d 1003, 2004 La. App. LEXIS 77 (Jan. 27, 2004), writ denied by La. 2004-0450, 876 So. 2d 832, 2004 La. LEXIS 2144 (La. June 25, 2004).

Defendant’s conviction and sentence for armed robbery was proper where defendant was not prejudiced by the state’s alleged hearsay comments in its opening statement; defendant did not allege or prove bad faith on the part of the prosecution and the court found that there was no clear or substantial prejudice to him, as the opening statement was not evidence and had no probative force. State v. Wallace, 862 So. 2d 286, 2003 La. App. LEXIS 3299 (Nov. 26, 2003), writ denied by La. 2003-3515, 870 So. 2d 269, 2004 La. LEXIS 1293 (La. Apr. 8, 2004).

Use of the nickname “Gunslinger” in the prosecutor’s guilt phase opening statement was permissible to prove identification because the State is required to explain the nature of the charge and to set out in general terms the nature of the evidence in its opening statement. State v. Edwards, 750 So. 2d 893, 1999 La. LEXIS 1716 (July 2, 1999), writ of certiorari denied by 528 U.S. 1026, 120 S. Ct. 542, 145 L. Ed. 2d 421, 1999 U.S. LEXIS 7888, 68 U.S.L.W. 3353 (1999), remanded by La. 02-0514, 841 So. 2d 768, 2003 La. LEXIS 724 (La. Mar. 21, 2003).

Prosecutor’s reference to himself as the representative of the juror’s government in seeking the death penalty and in suggesting that defendant deserved the same punishment that he imposed on the victim without trial did not violate La. Code Crim. Proc. Ann. arts. 766 and 774. State v. Hampton, 750 So. 2d 867, 1999 La. LEXIS 1074 (Apr. 23, 1999), writ of certiorari denied by 528 U.S. 1007, 120 S. Ct. 504, 145 L. Ed. 2d 390, 1999 U.S. LEXIS 7582, 68 U.S.L.W. 3326 (1999).

Prosecutor’s comments during opening argument that he believed the evidence at trial would prove the defendant’s guilt beyond a reasonable doubt were not improper. State v. Pendelton, 696 So. 2d 144, 1997 La. App. LEXIS 1539 (May 28, 1997), writ denied by La. 97-1714, 706 So. 2d 450, 1997 La. LEXIS 4045 (La. Dec. 19, 1997).

Prosecutor’s reference to the death penalty in the state’s opening statement was permissible because the nature of the charge, first degree murder, was that it carried with it the possibility of the death sentence, and La. Code Crim. Proc. Ann. art. 766 permitted an explanation of the nature of the charge. State v. Scales, 655 So. 2d 1326, 1995 La. LEXIS 1384 (May 22, 1995), writ of certiorari denied by 516 U.S. 1050, 116 S. Ct. 716, 133 L. Ed. 2d 670, 1996 U.S. LEXIS 130, 64 U.S.L.W. 3466 (1996).

Prosecutor’s opening statement regarding the value of human life did not exceed the permissible scope of opening statements under La. Code Crim. Proc. Ann. art. 766 because both the state and the defense were allowed latitude in presenting some introductory material prior to presenting the facts of the case. State v. May, 654 So. 2d 829, 1995 La. App. LEXIS 1063 (Apr. 26, 1995).

Although La. Code Crim. Proc. Ann. art. 766 required the state to explain the nature of the charge against the defendant, and set forth, in general terms, the nature of the evidence in its opening statement, it was not necessary that the state detail every shred of evidence in the opening statement. State v. Williams, 610 So. 2d 991, 1992 La. App. LEXIS 3713 (Nov. 23, 1992).

State’s opening statement complied with La. Code Crim. Proc. Ann. art. 766 even though it did not name all of the witnesses or outline all of the evidence. State v. Clayton, 570 So. 2d 519, 1990 La. App. LEXIS 2619 (Nov. 14, 1990).

Where there was no bad faith by the State regarding its opening statement, and two witnesses were called to testify as per their plea agreement, but they surprised the State by refusing to answer, the opening statement was not a basis for a mistrial. State v. Horne, 554 So. 2d 820, 1989 La. App. LEXIS 2655 (Dec. 13, 1989).

Purpose of the statutory scheme of La. Code Crim. Proc. Ann. arts. 766 to 768 relative to opening statements, confessions and notice to defendant prior to opening statement is to prevent surprise and allow adequate time for preparation of the defense, as well as to avoid certain problems that had been attendant to mentioning of confessions or inculpatory statements in the State’s opening statement. State v. Humphrey, 544 So. 2d 1188, 1989 La. App. LEXIS 1001 (May 10, 1989), writ of certiorari denied by 550 So. 2d 627, 1989 La. LEXIS 2338 (La. 1989).

Prosecutor’s opening statement concerning his belief that after the presentation of evidence that the jurors would arrive at a just verdict fell within the permissible scope of La. Code Crim. Proc. Ann. art. 766. State v. Copeland, 530 So. 2d 526, 1988 La. LEXIS 641 (Apr. 11, 1988), writ of certiorari denied by 489 U.S. 1091, 109 S. Ct. 1558, 103 L. Ed. 2d 860, 1989 U.S. LEXIS 1554, 57 U.S.L.W. 3621 (1989).

State’s opening statement describing the nature of the charge and the evidence was not required to note the location of the crime because the location was not in dispute. State v. Hobbs, 494 So. 2d 1246, 1986 La. App. LEXIS 7695 (Sept. 24, 1986).

Trial court did not err when it permitted the State to put on its case and introduce its evidence; the State’s opening statement adequately informed the jury about the elements of the charge of distribution of methamphetamine, the nature of the evidence, and the theory of its case, in accordance with La. Code Crim. Proc. Ann. art. 766. State v. Lester, 482 So. 2d 15, 1985 La. App. LEXIS 10521 (Dec. 26, 1985).

Failure of the prosecution to offer in evidence the number of the license plate of the car defendant was driving while he committed an armed robbery, after referring to this proof in opening argument, did not constitute reversible error. State v. Scott, 454 So. 2d 851, 1984 La. App. LEXIS 9355 (July 30, 1984).

Where defendant was charged with unauthorized use of a movable having a value over $10,000, and the state’s opening statement failed to mention the value of the van at issue, the trial court did not err in admitting evidence about the value of the van; the state’s general description of the evidence it was going to introduce was sufficient. State v. Behn, 445 So. 2d 516, 1984 La. App. LEXIS 8008 (Feb. 1, 1984).

During an aggravated battery trial, the state was not required to mention in its opening statement that it would introduce a picture exhibit as the “sole means” of showing the lighting conditions at the scene of the crime. State v. Lee, 446 So. 2d 334, 1984 La. App. LEXIS 7952 (Jan. 12, 1984).

Circumstances under which defendant used the gun, including the events leading up to the procurement and execution of the search warrant, were clearly part of the res gestae, and since evidence of the crime was permissible as part of the res gestae, the prosecutor’s reference to the crime in the opening statement was also permissible; in addition, there was no abuse of discretion by the trial judge meriting reversal of defendant’s conviction because of the opening statement because no substantial rights of defendant were plainly violated nor was the crime for which defendant was on trial obscured by the opening statement even though the prosecutor’s opening statement might have gone beyond what was necessary. State v. Brown, 428 So. 2d 438, 1983 La. LEXIS 9898 (Feb. 23, 1983), overruled by State v. Johnson, La. 94-1379, 664 So. 2d 94, 1995 La. LEXIS 2882 (La. Nov. 27, 1995).

State’s opening argument was proper under La. Code Crim. Proc. Ann. art. 766 because the state provided the jury with sufficient information regarding the evidence that it was going to introduce at trial, as the state told the jury that it was going to introduce photographic evidence and gave a general description of the evidence. State v. Berain, 360 So. 2d 822, 1978 La. LEXIS 5348 (June 19, 1978).

Defendant was not entitled to a mistrial even though blood tests referred to by the prosecutor in his opening statement were later held to be inadmissible because under La. Code Crim. Proc. Ann. art. 766, the statement did not constitute evidence and the prosecutor did not act in bad faith. State v. Green, 343 So. 2d 149, 1977 La. LEXIS 6289 (Feb. 28, 1977).

Where in the opening statement at a murder trial, the prosecutor mentioned that the State would call several police officers to testify to their part in the investigation of the crime, to the evidence they discovered, and the witnesses they interviewed, and defendant’s statement was part of the testimony of one of the officers and part of the information gained in the officer’s investigation to which the prosecutor specifically referred in the opening statement, the statement was fairly within the scope of the opening statement as required by La. Code Crim. Proc. Ann. art. 766. State v. Fields, 342 So. 2d 624, 1977 La. LEXIS 5255 (Jan. 24, 1977).

While La. Code Crim. Proc. Ann. arts. 766-769 provide the rules governing the use and scope of the State’s opening statement, in misdemeanor cases an opening statement is not required. State v. Bolen, 338 So. 2d 97, 1976 La. LEXIS 4281 (Oct. 6, 1976).

Prosecutor’s reference during opening statements in defendant’s armed robbery trial to defendant’s flight from the State while out on bond was permissibly within the scope of opening statements, even if it disclosed another crime, because flight was relevant as tending to show consciousness of guilt. State v. Graves, 301 So. 2d 864, 1974 La. LEXIS 4296 (Oct. 11, 1974).

Although the state failed to mention the armed robbery in its opening statement, no error occurred because the state was not required to give a detailed description of the evidence; moreover, defendant was notified that the state intended to introduce evidence of the other armed robbery. State v. Roquemore, 292 So. 2d 204, 1974 La. LEXIS 3274 (Mar. 25, 1974), overruled by State v. Holmes, 347 So. 2d 221, 1977 La. LEXIS 5564 (La. 1977).

State’s reference in opening statements in defendant’s attempted murder trial to another offense that would be shown for the purpose of establishing defendant’s intent was not an automatic ground for a mistrial; the evidence was admissible to prove intent under La. Code Evid. Ann. art. 404 and the State was entitled to explain the nature of the evidence by which it expected to prove its charges. State v. Gaspard, 301 So. 2d 344, 1974 La. LEXIS 3460 (Mar. 25, 1974).

It was proper for the state to mention in its opening statement that a witness to the robbery would testify that 10 days later the defendant appeared at another place and fired a shot because it corroborated the witness’s earlier identification. State v. Shaw, 271 So. 2d 860, 1973 La. LEXIS 5454 (Jan. 9, 1973).

The office of the opening statement is primarily to program the jury so that it may better follow and understand the evidence as it unfolds during the trial. State v. Dobard, 262 LA. 225, 263 So. 2d 16, 1972 La. LEXIS 5922 (June 5, 1972).

Pursuant to La. Code Crim. Proc. Ann. art. 769, the trial court properly overruled defense counsel’s objections to the offering of testimony by the State’s witnesses concerning a lineup conducted shortly after the arrest of the accused and the introduction in evidence of paraphernalia connected with such lineup; the State did not mention in its opening statement that the lineup procedure would be offered as evidence as required under La. Code Crim. Proc. Ann. art. 766 because the defense was not taken by surprise when the State offered evidence about a lineup, as the case was decided solely upon identification evidence. State v. Anderson, 261 LA. 244, 259 So. 2d 310, 1972 La. LEXIS 4775 (Feb. 21, 1972), writ of certiorari denied by 409 U.S. 1030, 93 S. Ct. 533, 34 L. Ed. 2d 481, 1972 U.S. LEXIS 359 (1972).

Portions of the district attorney’s opening statement were improper, irrelevant, and highly prejudicial because there were numerous personal opinions expressed, attempts to belittle defendant, to anticipate the defense, and to ridicule it; many of the remarks had nothing to do with the nature of the charge and were not an outline of the evidence by which the State expected to prove it. State v. White, 244 LA. 585, 153 So. 2d 401, 1963 La. LEXIS 2407 (May 3, 1963).

Former La. Code Crim. Proc. Ann. art. 766 does not mean that the district attorney must give the names of his witnesses and go into minute detail as to every shred of evidence he intends to offer on the trial, but that it is sufficient if he explains the nature of the charge and the purport of the evidence by which he expects to establish the same. State v. Norris, 242 LA. 1070, 141 So. 2d 368, 1962 La. LEXIS 510 (Apr. 30, 1962).

Evidence that the district attorney did not cover in his opening statement was nonetheless admissible against a defendant because former La. Rev. Stat. Ann. § 15:333 (now La. Code Crim. Proc. Ann. art. 766) did not require him to give in minute detail all of the evidence that he intended to produce or the name of each witness he intended to place on the stand. State v. Pearson, 224 LA. 393, 69 So. 2d 512, 1953 La. LEXIS 1444 (Dec. 14, 1953).

Defendant’s conviction and death sentence for murder could not be set aside even though the district attorney read defendant’s confession during opening statements because the confession was later admitted into evidence and under former La. Code Crim. Proc. Ann. art. 333 (now La Code Crim. Proc. Ann. art. 766), the district attorney had a duty to explain the nature of the charge and the evidence he expected to use. State v. Wilson, 217 LA. 470, 46 So. 2d 738, 1950 La. LEXIS 990 (Apr. 24, 1950), affirmed by 341 U.S. 901, 71 S. Ct. 611, 95 L. Ed. 1341, 1951 U.S. LEXIS 2023 (1951).

Former La. Code Crim. Proc. Ann. art. 333 (now La. Code Crim. Proc. Ann. art. 766) requires an opening statement by the district attorney explaining the nature of the charge and the evidence by which he expects to establish the same; this does not mean that the district attorney is obliged to give the name of each witness he intends to place on the stand. State v. Winey, 216 LA. 560, 44 So. 2d 115, 1950 La. LEXIS 898 (Jan. 9, 1950).

EVIDENCE

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor. — Although a prosecutor had not mentioned a physical lineup in his opening statement as required by La. Code Crim. Proc. Ann. art. 766, testimony about the lineup did not have to be excluded under La. Code Crim. Proc. Ann. art. 769, because the defendant was not surprised and there was no indication of bad faith on the part of the prosecutor. State v. Isaac, 544 So. 2d 531, 1989 La. App. LEXIS 976 (May 10, 1989).

Where defendant was charged with unauthorized use of a movable having a value over $10,000, and the state’s opening statement failed to mention the value of the van at issue, the trial court did not err in admitting evidence about the value of the van; the state’s general description of the evidence it was going to introduce was sufficient. State v. Behn, 445 So. 2d 516, 1984 La. App. LEXIS 8008 (Feb. 1, 1984).

• Relevance

•• Prior Acts, Crimes & Wrongs. — Prosecutor’s reference during opening statements in defendant’s armed robbery trial to defendant’s flight from the State while out on bond was permissibly within the scope of opening statements, even if it disclosed another crime, because flight was relevant as tending to show consciousness of guilt. State v. Graves, 301 So. 2d 864, 1974 La. LEXIS 4296 (Oct. 11, 1974).

State’s reference in opening statements in defendant’s attempted murder trial to another offense that would be shown for the purpose of establishing defendant’s intent was not an automatic ground for a mistrial; the evidence was admissible to prove intent under La. Code Evid. Ann. art. 404 and the State was entitled to explain the nature of the evidence by which it expected to prove its charges. State v. Gaspard, 301 So. 2d 344, 1974 La. LEXIS 3460 (Mar. 25, 1974).

LEGAL ETHICS

• Prosecutorial Conduct. — Prosecutor’s comments during opening argument that he believed the evidence at trial would prove the defendant’s guilt beyond a reasonable doubt were not improper. State v. Pendelton, 696 So. 2d 144, 1997 La. App. LEXIS 1539 (May 28, 1997), writ denied by La. 97-1714, 706 So. 2d 450, 1997 La. LEXIS 4045 (La. Dec. 19, 1997).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1983-84: A Faculty Symposium: Criminal Trial Procedure. 45 La. L. Rev. 263 (November, 1984).

Art. 767. Same; prohibition against adverting to confessions.

The state shall not, in the opening statement, advert in any way to a confession or inculpatory statement made by the defendant unless the statement has been previously ruled admissible in the case. (Acts 1995, No. 1278, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — See Comments under Art. 769.
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CRIMINAL LAW & PROCEDURE

• Interrogation

•• Noncustodial Confessions & Statements. — Statement made by the defendant to a friend two days prior to the murder of the victim in which the defendant asked the friend to provide the defendant with a gun with which to kill the victim did not constitute inculpatory statements as that term is used in La. Code Crim. Proc. Ann. art. 767 because it was made prior to the commission of the crime. State v. Michel, 422 So. 2d 1115, 1982 La. LEXIS 12245 (Oct. 18, 1982).

• Counsel

•• Effective Assistance

••• Trials. — Trial counsel in murder trial was not ineffective in failing to object to the state’s reference to the defendant’s inculpatory statements in its opening statement; state provided notice of its intent to use the statements, which had previously been ruled admissible. State v. Parker, 696 So. 2d 599, 1997 La. App. LEXIS 1680 (June 18, 1997), writ denied by La. 97-1953, 705 So. 2d 1097, 1998 La. LEXIS 199 (La. Jan. 9, 1998).

• Trials

•• Bench Trials. — Neither the opening statement nor written notice of intent to use a confession or inculpatory statement is a requirement in a non-jury trial. State v. Himel, 260 LA. 949, 257 So. 2d 670, 1972 La. LEXIS 5551 (Jan. 17, 1972).

•• Closing Arguments

••• Evidence Not Admitted. — Prosecution did not violate La. Code Crim. Proc. Ann. art. 767 by referring to statements that defendant made in a deposition and worksheet that were taken in a civil proceeding between the parties because those documents were subsequently introduced into evidence; thus, defendant was not prejudiced by the prosecutor’s remarks. State v. Atkins, 360 So. 2d 1341, 1978 La. LEXIS 5360 (June 19, 1978), writ of certiorari denied by 441 U.S. 927, 99 S. Ct. 2041, 60 L. Ed. 2d 402, 1979 U.S. LEXIS 1693 (1979).

•• Motions for Mistrial. — Defendant was not entitled to a mistrial on the basis of the prosecutor’s improper reference during opening argument to a statement defendant gave to police; defendant was not prejudiced by the reference because he knew, prior to trial, of the existence of the statement and of the prosecution’s intention of using it and the prosecutor did not refer to any details of the statement. State v. Smith, 647 So. 2d 1321, 1994 La. App. LEXIS 3401 (Dec. 15, 1994), reversed by, remanded by La. 95-0061, 676 So. 2d 1068, 1996 La. LEXIS 1698 (La. July 2, 1996).

Trial court did not err in denying the defendant’s motion for a mistrial pursuant to La. Code Crim. Proc. Ann. art. 767, based on the State’s reference during its opening remarks to defendant’s response to a store owner who was looking for a robbery suspect, because the defendant’s statement could not be considered inculpatory. State v. Newman, 491 So. 2d 174, 1986 La. App. LEXIS 7288 (June 25, 1986).

Prosecutor’s mention of confessions in the opening statement violated La. Code Crim. Proc. Ann. art. 767, but did not require a mistrial under La. Code Crim. Proc. Ann. art. 770. State v. Whitmore, 353 So. 2d 1286, 1977 La. LEXIS 6469 (Nov. 14, 1977).

•• Opening Statements. — Errors brought to the attention of the trial court in an opening statement, the use of inculpatory statements by the prosecution, were subject to appellate review where there had been an assignment of error in an ineffective counsel claim. State v. King, 782 So. 2d 654, 2001 La. App. LEXIS 603 (Mar. 7, 2001).

Because defendant’s statements to the police had already been ruled as admissible in a pre-trial hearing, the State was entitled to advert to them as a “confession” or an “inculpatory statement” in the opening statement and no violation of La. Code Crim. Proc. Ann. art. 767. State v. Taylor, 709 So. 2d 883, 1998 La. App. LEXIS 267 (Feb. 25, 1998).

As per La. Code Crim. Proc. Ann. art. 767, the State cannot refer in its opening statement to a defendant’s confession or inculpatory statement unless the statement has been previously deemed admissible. State v. Brazley, 703 So. 2d 87, 1997 La. App. LEXIS 2674 (Nov. 5, 1997), reversed by La. 97-2987, 721 So. 2d 841, 1998 La. LEXIS 3031 (La. Sept. 25, 1998).

Defendant was not entitled to a mistrial on the basis of the prosecutor’s improper reference during opening argument to a statement defendant gave to police; defendant was not prejudiced by the reference because he knew, prior to trial, of the existence of the statement and of the prosecution’s intention of using it and the prosecutor did not refer to any details of the statement. State v. Smith, 647 So. 2d 1321, 1994 La. App. LEXIS 3401 (Dec. 15, 1994), reversed by, remanded by La. 95-0061, 676 So. 2d 1068, 1996 La. LEXIS 1698 (La. July 2, 1996).

Defendant’s inculpatory statement made during the commission of an offense formed a part of the res gestae and references to the res gestae during opening statement were neither improper nor prohibited by La. Code Crim. Proc. Ann. art. 767. State v. Williams, 560 So. 2d 519, 1990 La. App. LEXIS 878 (Apr. 10, 1990).

Purpose of the statutory scheme of La. Code Crim. Proc. Ann. arts. 766 to 768 relative to opening statements, confessions and notice to defendant prior to opening statement is to prevent surprise and allow adequate time for preparation of the defense, as well as to avoid certain problems that had been attendant to mentioning of confessions or inculpatory statements in the State’s opening statement. State v. Humphrey, 544 So. 2d 1188, 1989 La. App. LEXIS 1001 (May 10, 1989), writ of certiorari denied by 550 So. 2d 627, 1989 La. LEXIS 2338 (La. 1989).

In defendant’s trial for possession with intent to distribute heroin, the State’s vague reference to defendant’s inculpatory statement during opening statements did not violate La. Code Crim. Proc. Ann. art. 767 because police officers later testified to the the inculpatory statement, and defendant was not prejudiced. State v. Dickerson, 538 So. 2d 1063, 1989 La. App. LEXIS 109 (Jan. 30, 1989).

Trial court did not err in denying motion for mistrial in defendant’s trial for attempted manslaughter, based on the prosecutor’s remarks in his opening concerning an inculpatory statement made by defendant to a witness that he was going to shoot her; such statement was not an admission of incriminating facts. State v. Durocher, 514 So. 2d 581, 1987 La. App. LEXIS 10263 (Oct. 7, 1987).

Defendant was not entitled to a mistrial where the prosecutor referred to statements made by the defendant during the commission of the offense because the statements were not by inculpatory by definition. State v. Hernandez, 503 So. 2d 1181, 1987 La. App. LEXIS 8811 (Mar. 4, 1987).

Because defendant suffered no prejudice from a premature reference to a confession in the state’s opening statement, a mistrial was not required, since defendant was put on notice that the State intended to use the statement and the statement was later admitted in evidence. State v. Williams, 470 So. 2d 617, 1985 La. App. LEXIS 9759 (May 29, 1985), reversed by 483 So. 2d 999, 1986 La. LEXIS 5718 (La. 1986).

State properly complied with the mandate of La. Code Crim. Proc. Ann. art. 767 by refraining from mentioning any inculpatory statements in its opening statement and complied with the mandate of La. Code Crim. Proc. Ann. art. 768 by notifying defendant of its intent to use the statements. State v. Mayberry, 443 So. 2d 785, 1983 La. App. LEXIS 9853 (Dec. 14, 1983), writ of certiorari denied by 446 So. 2d 319, 1984 La. LEXIS 8511 (La. 1984).

In a trial where a defendant was charged with manufacturing illegal drugs, where the State’s opening statement informed the jury that a witness would testify that he knew the defendant and that he knew that he had a drug lab, the statement did not violate La. Code Crim. Proc. Ann. art. 767 because the State did not advert to a confession or inculpatory statement. State v. Quimby, 419 So. 2d 951, 1982 La. LEXIS 11774 (Sept. 7, 1982), not followed by State v. Banks, 428 So. 2d 544, 1983 La. App. LEXIS 8059 (La.App. 4 Cir. 1983).

Prosecution did not violate La. Code Crim. Proc. Ann. art. 767 by referring to statements that defendant made in a deposition and worksheet that were taken in a civil proceeding between the parties because those documents were subsequently introduced into evidence; thus, defendant was not prejudiced by the prosecutor’s remarks. State v. Atkins, 360 So. 2d 1341, 1978 La. LEXIS 5360 (June 19, 1978), writ of certiorari denied by 441 U.S. 927, 99 S. Ct. 2041, 60 L. Ed. 2d 402, 1979 U.S. LEXIS 1693 (1979).

Prosecutor’s mention of confessions in the opening statement violated La. Code Crim. Proc. Ann. art. 767, but did not require a mistrial under La. Code Crim. Proc. Ann. art. 770. State v. Whitmore, 353 So. 2d 1286, 1977 La. LEXIS 6469 (Nov. 14, 1977).

Prosecutor’s reference to a statement by defendant regarding his actions was res gestae, and the prosecutor was not precluded from referring to such statement during his opening statement under La. Code Crim. Proc. Ann. art. 767. State v. Miles, 339 So. 2d 735, 1976 La. LEXIS 5323 (Nov. 8, 1976).

State’s reference during opening statements to a letter written by defendant to his wife before he allegedly attempted to kill her was not improper; the letter was not an inculpatory statement contemplated by La. Code Crim. Proc. Ann. art. 768 and its prohibitions against references to inculpatory statements in the opening statement did not apply. State v. Gaspard, 301 So. 2d 344, 1974 La. LEXIS 3460 (Mar. 25, 1974).

State’s opening statement regarding defendant’s actions and words prior to and at the actual time of the killing made no prohibited reference to any confession as prohibited by La. Code Crim. Proc. Ann. art. 767, but merely set forth the general terms of the nature of the evidence. State v. Browning, 290 So. 2d 322, 1974 La. LEXIS 3449 (Feb. 18, 1974).

In a prosecution for theft of air conditioners, it was not improper for the prosecution to state that defendant had told police that he had purchased an air conditioner as the defendant’s statement was not a confession or inculpatory statement, nor an admission of incriminating facts; the statement was in fact exculpatory because defendant had been attempting to convince the police that he had purchased air conditioning units rather than stolen them. State v. Jones, 263 LA. 164, 267 So. 2d 559, 1972 La. LEXIS 5398 (Oct. 4, 1972), writ of certiorari denied by 410 U.S. 946, 93 S. Ct. 1406, 35 L. Ed. 2d 612, 1973 U.S. LEXIS 3535 (1973).

Neither the opening statement nor written notice of intent to use a confession or inculpatory statement is a requirement in a non-jury trial. State v. Himel, 260 LA. 949, 257 So. 2d 670, 1972 La. LEXIS 5551 (Jan. 17, 1972).

• Appeals

•• Reviewability

••• Preservation for Review

•••• General Overview. — Errors brought to the attention of the trial court in an opening statement, the use of inculpatory statements by the prosecution, were subject to appellate review where there had been an assignment of error in an ineffective counsel claim. State v. King, 782 So. 2d 654, 2001 La. App. LEXIS 603 (Mar. 7, 2001).

EVIDENCE

• Hearsay

•• Exceptions

••• State of Mind

•••• General Overview. — Prosecutor’s reference to a statement by defendant regarding his actions was res gestae, and the prosecutor was not precluded from referring to such statement during his opening statement under La. Code Crim. Proc. Ann. art. 767. State v. Miles, 339 So. 2d 735, 1976 La. LEXIS 5323 (Nov. 8, 1976).

•• Exemptions

••• Confessions

•••• General Overview. — State properly complied with the mandate of La. Code Crim. Proc. Ann. art. 767 by refraining from mentioning any inculpatory statements in its opening statement and complied with the mandate of La. Code Crim. Proc. Ann. art. 768 by notifying defendant of its intent to use the statements. State v. Mayberry, 443 So. 2d 785, 1983 La. App. LEXIS 9853 (Dec. 14, 1983), writ of certiorari denied by 446 So. 2d 319, 1984 La. LEXIS 8511 (La. 1984).

Even though the surveillance tapes of defendant’s conversations were mentioned in the La. Code Crim. Proc. Ann. art. 768 notice to defendant, reference to “the tapes of certain conversations” in the prosecution’s opening statement was not the equivalent of referring to an inculpatory statement, the mention of which was proscribed in La. Code Crim. Proc. Ann. art. 767. State v. Reeves, 427 So. 2d 403, 1983 La. LEXIS 9566 (Jan. 10, 1983).

Prosecutor’s mention of confessions in the opening statement violated La. Code Crim. Proc. Ann. art. 767, but did not require a mistrial under La. Code Crim. Proc. Ann. art. 770. State v. Whitmore, 353 So. 2d 1286, 1977 La. LEXIS 6469 (Nov. 14, 1977).

In defendant’s trial for armed robbery, defense counsel’s reference to the State’s failure to introduce evidence of defendant’s inculpatory statement did not constitute reversible error because even though the State informed the defense that it would be using the statement as required by La. Code Crim. Proc. Ann. art. 767, there was no obligation that it do so. State v. George, 312 So. 2d 860, 1975 La. LEXIS 3546 (Apr. 24, 1975).

Trial court properly refused to permit defendant to take the stand in the jury’s presence for the limited purpose of testifying as to the voluntariness of his confession; once the confession had been found to be admissible, any evidence submitted to the jury regarding the circumstances surrounding it was solely for the purpose of determining the effect or weight to be given to the statement. State v. Sears, 298 So. 2d 814, 1974 La. LEXIS 4557 (July 1, 1974), overruled by State v. Lovett, 345 So. 2d 1139, 1977 La. LEXIS 5389, 1977 La. LEXIS 5772 (La. 1977).

Out-of-court inculpatory utterance by one defendant was not a confession that should have been disclosed in advance to defense counsel, but rather was made during the commission of the crime and was part of the res gestae. State v. Crockett, 262 LA. 197, 263 So. 2d 6, 1972 La. LEXIS 5919 (June 5, 1972).

Neither the opening statement nor written notice of intent to use a confession or inculpatory statement is a requirement in a non-jury trial. State v. Himel, 260 LA. 949, 257 So. 2d 670, 1972 La. LEXIS 5551 (Jan. 17, 1972).

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor. — In defendant’s trial for possession with intent to distribute heroin, the State’s vague reference to defendant’s inculpatory statement during opening statements did not violate La. Code Crim. Proc. Ann. art. 767 because police officers later testified to the the inculpatory statement, and defendant was not prejudiced. State v. Dickerson, 538 So. 2d 1063, 1989 La. App. LEXIS 109 (Jan. 30, 1989).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1983-84: A Faculty Symposium: Criminal Trial Procedure. 45 La. L. Rev. 263 (November, 1984).


Art. 768. Same; use of confession or inculpatory statement; notice to defendant prior to opening statement.

Unless the defendant has been granted pretrial discovery, if the state intends to introduce a confession or inculpatory statement in evidence, it shall so advise the defendant in writing prior to beginning the state’s opening statement. If it fails to do so a confession or inculpatory statement shall not be admissible in evidence. (Amended by Acts 1982, No. 735, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — See Comments under Art. 769.
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• General Overview
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• Hearsay
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• Procedural Considerations

•• Circumstantial & Direct Evidence

•• Exclusion & Preservation by Prosecutor

CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Criminal Process

•••• Assistance of Counsel. — Trial counsel in murder trial was not ineffective in failing to object to the state’s reference to the defendant’s inculpatory statements in its opening statement; state provided notice of its intent to use the statements, which had previously been ruled admissible. State v. Parker, 696 So. 2d 599, 1997 La. App. LEXIS 1680 (June 18, 1997), writ denied by La. 97-1953, 705 So. 2d 1097, 1998 La. LEXIS 199 (La. Jan. 9, 1998).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Kidnapping

•••• General Overview. — In a prosecution for simple kidnapping, a witness’ testimony that, before the alleged kidnapping took place, the defendant told him that he “was going to get some” from the female victim, was not hearsay, and the testimony was properly admitted as part of the res gestae as defined in former La. Rev. Stat. Ann. § 15:447 (repealed), because it was made by a participant, and, as such, La. Code Crim. Proc. Ann. art. 768 did not require notice of the testimony. State v. Shelton, 377 So. 2d 96, 1979 La. LEXIS 7594 (Nov. 12, 1979).

•• Inchoate Crimes

••• Conspiracy

•••• General Overview. — State’s notice of intent to use inculpatory statements was timely filed under Louisiana law where the statements by defendant’s co-conspirator, as to conversations he had with defendant, were elements of the offense charged, conspiracy. State v. Rittiner, 341 So. 2d 307, 1976 La. LEXIS 4303 (Nov. 30, 1976).

•• Miscellaneous Offenses

••• Escape

•••• General Overview. — Out-of-court utterances of a simple escape defendant that he said goodbye to the correctional officer who had been transporting him when he escaped were incidents of the criminal act and therefore formed part of the res gestae admissible in evidence. State v. Rutledge, 259 LA. 544, 250 So. 2d 734, 1971 La. LEXIS 4294 (June 28, 1971).

Introduction of an inculpatory statement by a simple escape into evidence was allowable given the State had advised the defendant in writing prior to beginning the State’s opening statement. State v. Rutledge, 259 LA. 544, 250 So. 2d 734, 1971 La. LEXIS 4294 (June 28, 1971).

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — Supreme court set aside a La. Code Crim. Proc. Ann. art. 768 ruling that Miranda notice was to be given prior to field sobriety testing; that field sobriety testing was physical and real evidence and did not force a driver to betray the driver’s subjective knowledge by the driver’s communication facilities. STATE v. BADON, 1981 La. LEXIS 8231 (June 5, 1981).

• Interrogation

•• General Overview. — Transcript of defendant’s taped, inculpatory statement to police officers was properly admitted into evidence when the tape itself was temporarily lost after the trial began; State’s notice of its intent to use the statement was sufficient under La. Code Crim. Proc. Ann. art. 768, which did not require the State to specify whether the tape itself or a transcript would be used. State v. Boudreaux, 454 So. 2d 1293, 1984 La. App. LEXIS 9382 (Aug. 23, 1984).

•• Noncustodial Confessions & Statements. — Defendant’s drug convictions were upheld because a hearing on the free and voluntary nature of defendant’s statement or a hearing on a motion to suppress was sufficient to show that defendant had actual notice of the inculpatory statements. State v. Cathey, 493 So. 2d 842, 1986 La. App. LEXIS 7568 (Aug. 25, 1986), writ of certiorari denied by 500 So. 2d 419, 1987 La. LEXIS 8355 (La. 1987), writ of certiorari denied by 481 U.S. 1049, 107 S. Ct. 2181, 95 L. Ed. 2d 838, 1987 U.S. LEXIS 2114, 55 U.S.L.W. 3775 (1987).

Second degree murder defendant’s statement to relatives that took him to the police station after he shot and killed his wife over visitation issues, to the effect that he did not want certain persons to care for his children, was not an inculpatory statement. State v. Seymour, 449 So. 2d 1189, 1984 La. App. LEXIS 8689 (Apr. 30, 1984), writ of certiorari denied by 452 So. 2d 173, 1984 La. LEXIS 9292 (La. 1984).

Under La. Code Crim. Proc. Ann. art. 768, the State was not required to give advance notice of its intent to use a defendant’s confession and inculpatory statement, and, by furnishing its entire file to the defendant’s counsel, if had fulfilled its obligation to respond to the defendant’s request for discovery. State v. Ohrberg, 448 So. 2d 1316, 1984 La. App. LEXIS 8290 (Feb. 28, 1984).

Although the State failed to give the notice required by La. Code Crim. Proc. Ann. art. 768, before defendant’s second trial, of its intended use of his statements, there was no prejudice where he received such notice before his first trial. State v. Green, 390 So. 2d 1253, 1980 La. LEXIS 9051 (Oct. 6, 1980).

• Discovery & Inspection

•• General Overview. — Defendant’s attempt to have a witness testify falsely as to his whereabouts at the time of the murder was not an inculpatory statement under La. Code Crim. Proc. Ann. art. 768 because it did not implicate him in the crime; as such, the state was not required to give defendant notice of its intent to admit the statement. State v. Guillory, 526 So. 2d 1164, 1988 La. App. LEXIS 510 (Apr. 6, 1988), remanded by 531 So. 2d 258, 1988 La. LEXIS 1827 (La. 1988).

•• Brady Materials

••• General Overview. — The State’s failure to abide by discovery rules in failing to give defendant notice of an oral inculpatory statement did not require reversal of a burglary conviction where defendant failed to show how he was prejudiced. State v. Francis, 809 So. 2d 1029, 2001 La. App. LEXIS 2060 (Sept. 28, 2001).

La. Code Crim. Proc. Ann. art. 768 provides that unless the defendant has been granted pretrial discovery, if the state intends to introduce a confession or inculpatory statement into evidence, it shall so advise the defendant in writing prior to the beginning of the state’s opening statement. State v. Hayes, 726 So. 2d 39, 1998 La. App. LEXIS 3409 (Nov. 25, 1998), writ denied by La. 99-0055, 741 So. 2d 29, 1999 La. LEXIS 1472 (La. May 7, 1999).

In a second-degree murder trial, the State erred by failing under La. Code Civ. Proc. Ann. art. 768 to notify defendant of its intent to use an inculpatory statement, i.e., defendant’s comment to a cellmate that he liked to settle arguments with guns, but defendant waived the issue by failing to object as required by La. Code Civ. Proc. Ann. art. 841. State v. Willis, 438 So. 2d 605, 1983 La. App. LEXIS 8778 (June 29, 1983).

•• Discovery by Defendant

••• General Overview. — Prosecution’s failure to state, until the day of trial, that it intended to use an inculpatory statement made by defendant, did not require a reversal of defendant’s conviction because defense counsel was previously aware of the statement, and, if error was committed, it was harmless in light of the overwhelming evidence against defendant. State v. Jones, 814 So. 2d 623, 2002 La. App. LEXIS 1371 (Mar. 20, 2002), writ denied by La. 2002-1111, 829 So. 2d 424, 2002 La. LEXIS 3410 (La. Nov. 15, 2002).

Because defendant was granted pretrial discovery and knew the substance of a witness’s statement of defendant’s alleged admission to the murder of the victim, the trial court did not err when it overruled defendant’s objection pursuant to La. Code Crim. Proc. Ann. art. 768 to the admission of the witness’s testimony State v. McCullough, 774 So. 2d 1105, 2000 La. App. LEXIS 3324 (Dec. 6, 2000), writ denied by La. 2001-0533, 806 So. 2d 669, 2002 La. LEXIS 284 (La. Jan. 25, 2002).

Trial court did not err in denying a motion for a mistrial where it admitted a res gestae statement in evidence even though the defendant had not been granted discovery of the existence of the statement in accordance with La. Code Crim. Proc. Ann. art. 716(B) prior to trial. State v. Duvall, 747 So. 2d 793, 1999 La. App. LEXIS 3749 (Dec. 28, 1999), writ denied by La. 2000-1362, 785 So. 2d 838, 2001 La. LEXIS 651 (La. Feb. 16, 2001).

Defendant’s statement, in which he admitted being on “that stuff,” made to a police officer at a time when the officer had no knowledge that the defendant possessed or may have possessed a crack pipe but suspected that the defendant was intoxicated and arrested him for trespassing during a domestic dispute, was ambiguous and neither directly nor indirectly inculpated the defendant as knowingly possessing illegal narcotics; thus, the State was not required to provide notice of its intent to introduce the statement at the defendant’s trial on a charge of possession of cocaine. State v. Williams, 732 So. 2d 105, 1999 La. App. LEXIS 768 (Mar. 24, 1999), writ denied by La. 99-1184, 748 So. 2d 433, 1999 La. LEXIS 2422 (La. Oct. 1, 1999).

Witness’s testimony that when she told defendant that she believed a murder victim’s shooting was gang related, he responded “oh no, it wasn’t gang related. It was probably somebody wanting drug money,” was not an inculpatory statement within the confines of La. Code Crim. Proc. Ann. art. 768; the statement at issue was not an admission of guilt, nor did it admit to any specific fact or circumstances. State v. Ratcliff, 731 So. 2d 356, 1999 La. App. LEXIS 326 (Feb. 23, 1999), writ denied by La. 99-1112, 747 So. 2d 541, 1999 La. LEXIS 2338 (La. Sept. 3, 1999).

Defendant was not entitled to withdraw a plea of guilty on the basis that the State did not reveal until just 20 minutes before trial that it intended to use a written inculpatory statement made by the defendant; the notice complied with La. Code Crim. Proc. Ann. art. 768 because it was made prior to beginning the state’s opening statement. State v. Green, 647 So. 2d 536, 1994 La. App. LEXIS 3334 (Dec. 7, 1994).

Although the State violated La. Code Crim. Proc. Ann. art. 768 by failing to provide defendant with notice of its intent to offer into evidence an inculpatory statement, the error was harmless in light of the ample evidence establishing that defendant committed attempted possession of cocaine. State v. Collins, 584 So. 2d 356, 1991 La. App. LEXIS 2098 (July 30, 1991).

Prosecutor did not have to give notice of his intent to use an inculpatory statement made by defendant in the presence of a police officer when the officer testified concerning the statement, because the officer was responding to a question by defense counsel, not the prosecution; defense counsel could not complain that the question he asked brought an unfavorable response. State v. Harper, 548 So. 2d 1281, 1989 La. App. LEXIS 1492 (Aug. 24, 1989), writ denied by 556 So. 2d 53, 1990 La. LEXIS 121 (La. 1990).

Although defendants were provided with written notice of the inculpatory statement made by one defendants, they were not entitled to a reversal under La. Code Crim. Proc. Ann. art. 768 when the statement reproduced at trial was not the same, because art. 768 merely required disclosure of the existence of the inculpatory statement not its content. State v. Matthews, 544 So. 2d 629, 1989 La. App. LEXIS 1068 (May 24, 1989), writ of certiorari denied by 550 So. 2d 647, 1989 La. LEXIS 2485 (La. 1989).

In a prosecution for illegal possession of a stolen thing for defendant’s knowing receipt of an improper credit on his utility bill, defendant’s prior statements were properly admitted at trial, despite the State’s failure to give defendant prior written notice of them, because one of the statements, in which defendant said he had a receipt for the improper credit, was not inculpatory, and the other statement, in which defendant said he would have to start paying his utility bill, when informed that the person who had entered the improper credit was leaving the city’s employment, was already known to defendant. State v. Jones, 544 So. 2d 1209, 1989 La. App. LEXIS 1049 (May 24, 1989).

Defendant’s response to the police inquiry, “Whose gun is this and what’s going on?” was not inadmissible because of the state’s failure to give defendant notice as required by La. Code Crim. Proc. Ann. art. 768 where defendant did not show surprise or specific prejudice. State v. Jenkins, 540 So. 2d 1037, 1989 La. App. LEXIS 279 (Feb. 22, 1989).

Where the State set forth the substance of defendant’s inculpatory statement during discovery five months before trial for possession with intent to distribute heroin, and the defendant unsuccessfully moved to supress the statement, the State was not required to advise defendant in writing as to its intent to use the statement. State v. Dickerson, 538 So. 2d 1063, 1989 La. App. LEXIS 109 (Jan. 30, 1989).

Notice of witness statements implicating defendant was not required by the prosecution under La. Code Crim. Proc. Ann. art. 768 where the evidence at issue was part of the record, which the defense counsel had ample time to review. State v. Washington, 533 So. 2d 989, 1988 La. App. LEXIS 2108 (Oct. 12, 1988).

Where the victim testified that defendant said to him during the assault that “I’ll go back to the penitentiary for you,” defendant was not entitled to a mistrial on the grounds that the State did not have to disclose its intention to use the statement to defendant under La. Code Crim. Proc. Ann. art. 768 because it had no intention to use the statement, the witness volunteered it, and the State had instructed the witness not to testify about the statement. State v. Newman, 515 So. 2d 548, 1987 La. App. LEXIS 10435 (Oct. 14, 1987), writ denied by 581 So. 2d 681, 1991 La. LEXIS 1725 (La. 1991).

Defendant’s drug convictions were upheld because a hearing on the free and voluntary nature of defendant’s statement or a hearing on a motion to suppress was sufficient to show that defendant had actual notice of the inculpatory statements. State v. Cathey, 493 So. 2d 842, 1986 La. App. LEXIS 7568 (Aug. 25, 1986), writ of certiorari denied by 500 So. 2d 419, 1987 La. LEXIS 8355 (La. 1987), writ of certiorari denied by 481 U.S. 1049, 107 S. Ct. 2181, 95 L. Ed. 2d 838, 1987 U.S. LEXIS 2114, 55 U.S.L.W. 3775 (1987).

Where the State notified defendant on the day of trial that it sought to introduce statements from a witness, defendant was properly notified of the State’s intention. State v. Williams, 472 So. 2d 277, 1985 La. App. LEXIS 8765 (June 25, 1985).

The State complied with La. Code Crim. Proc. Ann. art. 768 by providing notice of defendant’s inculpatory statement during pre-trial discovery; the fact that the State did not give formal written notice of its intent to introduce the statement prior to its opening statement was harmless. State v. Sennette, 462 So. 2d 675, 1984 La. App. LEXIS 10273 (Dec. 12, 1984).

Under La. Code Crim. Proc. Ann. art. 768, the State was not required to give advance notice of its intent to use a defendant’s confession and inculpatory statement, and, by furnishing its entire file to the defendant’s counsel, if had fulfilled its obligation to respond to the defendant’s request for discovery. State v. Ohrberg, 448 So. 2d 1316, 1984 La. App. LEXIS 8290 (Feb. 28, 1984).

Although defendant had not received written notice that the state intended to introduce several inculpatory statements that she had made, the trial court did not err in admitting them into evidence where defendant had actual notice of the statements. State v. Bellows, 442 So. 2d 889, 1983 La. App. LEXIS 9806 (Dec. 14, 1983), writ of certiorari denied by 446 So. 2d 1222, 1984 La. LEXIS 8555 (La. 1984).

Where a co-worker’s account of defendant’s statements did not demonstrate any criminal intent or contain necessarily incriminating facts, but the clear implication of the testimony, based on defendant’s statements, was that defendant admitted involvement in a crime, the statements showed circumstances and involvement and were inculpatory within the meaning of La. Code Crim. Proc. Ann. art. 768 and should have been excluded by the trial court for lack of notice. State v. Neslo, 433 So. 2d 73, 1983 La. LEXIS 10723 (May 23, 1983).

Where a witness to a shooting heard someone say to defendant at the scene, “You done shot the son-of-a-bitch,” the statement was part of the res gestae, and, therefore, no prior notice to defendant of the State’s intention to use the statement at trial was required. State v. Barnes, 414 So. 2d 711, 1982 La. LEXIS 11013 (May 17, 1982).

Although the State failed to give the notice required by La. Code Crim. Proc. Ann. art. 768, before defendant’s second trial, of its intended use of his statements, there was no prejudice where he received such notice before his first trial. State v. Green, 390 So. 2d 1253, 1980 La. LEXIS 9051 (Oct. 6, 1980).

The State’s failure, on the second trial of the offense, to provide written notice specifying the inculpatory statements the State intended to introduce at the trial, as required by La. Code Crim. Proc. Ann. art. 768, was not reversible error, because a second notice reiterating the state’s obvious intent to use such evidence was not technically required by the article. State v. Hills, 337 So. 2d 1155, 1976 La. LEXIS 3745 (Oct. 6, 1976).

Prior to calling the first witness, the State advised defendants that it intended to use oral inculpatory statements; defendants then moved that the contents of any such statement be reduced to writing and turned over to the defense prior to proceeding; but the notice requirement of La. Code Crim. Proc. Ann. art. 768 did not create any substantive right on the part of defendants to require the State to reduce the testimony of its witnesses to writing for inspection, nor did it alter the general rule that the defense was not entitled to pre-trial inspection of oral inculpatory statements. State v. Nix, 327 So. 2d 301, 1975 La. LEXIS 5233 (Dec. 8, 1975).

State’s failure to give defendant particular notice under La. Code Crim. Proc. Ann. art. 768 of its intent to use an inculpatory statement at defendant’s murder trial was not reversible error where defendant had actual notice of the inculpatory statement before trial through the State’s response to defendant’s motion for oyer. State v. Sneed, 316 So. 2d 372, 1975 La. LEXIS 4855 (June 23, 1975).

Confession was admissible even though the state failed to give the precise notice of its intention to use a written confession, because the state furnished the defense with a copy of it four months before trial, and defendant was not surprised or prejudiced by the technical failure to give the notice. State v. Watley, 301 So. 2d 332, 1974 La. LEXIS 4320 (Oct. 11, 1974).

Defendant’s objection to the State’s introduction of an allegedly inculpatory letter during his attempted murder trial was properly overruled; defendant was furnished with the proper written notice of the State’s intent to introduce an inculpatory statement in compliance with La. Code Crim. Proc. Ann. art. 768 and he did not request a copy of the statement. State v. Gaspard, 301 So. 2d 344, 1974 La. LEXIS 3460 (Mar. 25, 1974).

Where the State notified defendants of its intent to use defendants’ confessions and statements at defendants’ trial for aggravated rape and specified certain statements it intended to use at trial, but the State advised it would not limit itself to the use of the specified statements, the State substantially complied with La. Code Crim. Proc. Ann. art. 768; thus, statements not described in detail in the formal notice to defendants were admissible. State v. Anderson, 254 LA. 1107, 229 So. 2d 329, 1969 La. LEXIS 3235 (Nov. 10, 1969), reversed by 403 U.S. 949, 91 S. Ct. 2288, 29 L. Ed. 2d 861, 1971 U.S. LEXIS 1481 (1971).

••• Jencks Act

•••• General Overview. — Defendant was not entitled to a suppression of his statement based on the State’s mistake regarding the location where defendant made the statement to the police because the evidence against defendant was overwhelming and defendant failed to show how he would have altered his defense had he been given the correct information. State v. Carter, 772 So. 2d 213, 2000 La. App. LEXIS 2613 (Oct. 18, 2000).

Armed robbery convictions against two defendants were proper because generally, under La. Code Civ. Proc. Ann. art. 723, the defense had no right to pretrial discovery of a state’s witness. State v. Clements, 519 So. 2d 236, 1988 La. App. LEXIS 63 (Jan. 11, 1988).

Under La. Code Crim. Proc. Ann. art. 768, the state must give sufficient notice of each confession or inculpatory statement it intends to use, with sufficient specificity as to date or occasion and as to persons to whom given as to afford adequate notice sufficient to permit defendant a fair opportunity to meet the issue. State v. Delatte, 506 So. 2d 898, 1987 La. App. LEXIS 9320 (Apr. 14, 1987), writ of certiorari denied by 511 So. 2d 769, 1987 La. LEXIS 9819 (La. 1987).

Under La. Code Crim. Proc. Ann. art. 768, the state is not required to disclose the substance of each confession or inculpatory statement it intends to use. State v. Delatte, 506 So. 2d 898, 1987 La. App. LEXIS 9320 (Apr. 14, 1987), writ of certiorari denied by 511 So. 2d 769, 1987 La. LEXIS 9819 (La. 1987).

State’s failure to give notice of inculpatory statements, which the prosecutor was aware of prior to defendant’s testimony, was reversible error under La. Code Crim. Proc. Ann. art. 768. State v. Smith, 489 So. 2d 255, 1986 La. App. LEXIS 7044 (May 12, 1986).

••• Report of Examinations & Tests

•••• General Overview. — Where the State did not permit defendant to examine the missing persons’ report, and the State did not give notice to defendant that it intended to use the report at trial, in accordance with La. Code Crim. Proc. Ann. art. 768, reversal of defendant’s conviction for the second-degree murder of his wife was not required on the ground that the police officer’s testimony about and the admission of report itself were not prejudicial but merely cumulative of defendant’s testimony. State v. Thames, 681 So. 2d 480, 1996 La. App. LEXIS 2232 (Sept. 27, 1996), writ of certiorari denied by La. 96-2563, 691 So. 2d 80, 1997 La. LEXIS 855 (La. Mar. 21, 1997).

••• Tangible Objects

•••• General Overview. — State’s service of notice of an intent to use defendant’s confession on defendant’s counsel, instead of directly on defendant, was sufficient to comply with La. Code Crim. Proc. Ann. art 768. State v. Guiden, 399 So. 2d 194, 1981 La. LEXIS 8211 (May 18, 1981), writ of certiorari denied by 454 U.S. 1150, 102 S. Ct. 1017, 71 L. Ed. 2d 305, 1982 U.S. LEXIS 418, 50 U.S.L.W. 3548 (1982).

•• Discovery by Government

••• General Overview. — At the suppression hearing more than a year before trial, a detective testified and gave the details surrounding the oral statement; thus, there was no merit in defendant’s argument that defendant was “surprised” by the admission of the oral statement at trial. State v. Johnson, 820 So. 2d 604, 2002 La. App. LEXIS 1732 (May 29, 2002), writ denied by La. 2002-2200, 839 So. 2d 32, 2003 La. LEXIS 664 (La. Mar. 14, 2003).

La. Code Crim. Proc. Ann. art. 768 is intended to prevent surprise and to allow adequate time for the preparation of the defense; even in the absence of the written notice required by art. 768, a defendant is not prejudiced by the admission of statements if he had actual notice by other means. State v. Guarisco, 466 So. 2d 1356, 1985 La. App. LEXIS 9242 (Apr. 10, 1985), writ of certiorari denied by 474 So. 2d 946, 1985 La. LEXIS 9587 (La. 1985).

•• Discovery Misconduct

••• General Overview. — State must give a defendant notice prior to trial if it intends to introduce an inculpatory statement into evidence, and if the State fails to do so, the statement is inadmissible. State v. Peterson, 619 So. 2d 786, 1993 La. App. LEXIS 1948 (May 27, 1993).

• Pretrial Motions & Procedures

•• Continuances. — Defendant was not entitled to a continuance where the State served notice of its intention to use inculpatory statements within the time set forth in La. Code Crim. Proc. Ann. art. 768. State v. Daniels, 262 LA. 475, 263 So. 2d 859, 1972 La. LEXIS 5946 (June 5, 1972).

•• Suppression of Evidence. — Issue of whether defendant’s confession should have been suppressed was moot where, despite the State’s notice of intent to introduce the confession into evidence under La. Code Crim. Proc. Ann. art. 768, the State did not do so and the defense counsel chose to discuss the confession during his opening statement, which he was not required to give under La. Code Crim. Proc. Ann. art. 765. State v. Smith, 339 So. 2d 829, 1976 La. LEXIS 5327 (Nov. 8, 1976), writ of certiorari denied by 430 U.S. 986, 97 S. Ct. 1685, 52 L. Ed. 2d 381, 1977 U.S. LEXIS 1640 (1977).

• Guilty Pleas

•• Changes & Withdrawals. — Defendant was not entitled to withdraw a plea of guilty on the basis that the State did not reveal until just 20 minutes before trial that it intended to use a written inculpatory statement made by the defendant; the notice complied with La. Code Crim. Proc. Ann. art. 768 because it was made prior to beginning the state’s opening statement. State v. Green, 647 So. 2d 536, 1994 La. App. LEXIS 3334 (Dec. 7, 1994).

• Juries & Jurors

•• Voir Dire

••• General Overview. — Defendant’s right to a fair trial was not denied where the prosecutor told prospective jurors during voir dire that a magistrate found facts sufficient to issue the search warrants, because the prosecutor’s questions were directed to any bias the prospective jurors might have against the state, should the rules of evidence preclude admission of the application for the search warrants. State v. Jackson, 654 So. 2d 819, 1995 La. App. LEXIS 1057 (Apr. 26, 1995), writ of certiorari denied by La. 95-1281, 661 So. 2d 495, 1995 La. LEXIS 2511 (La. Oct. 13, 1995).

• Trials

•• Bench Trials. — Defendant may not complain of the timeliness or content of a notice of inculpatory statements under La. Code Crim. Proc. Ann. art. 768 in a bench trial because, in a bench trial, the defendant is not entitled to such notice in the first instance. State v. Ruiz, 437 So. 2d 330, 1983 La. App. LEXIS 9113 (Aug. 15, 1983), writ of certiorari denied by 438 So. 2d 567, 1983 La. LEXIS 11597 (La. 1983), writ of certiorari denied by 440 So. 2d 763, 1983 La. LEXIS 11979 (La. 1983).

•• Examination of Witnesses

••• General Overview. — State was not required, under La. Code Crim. Proc. Ann. art. 768, to give defendant notice of its intent to use his statements made prior to the offenses at issue. State v. Lewis, 416 So. 2d 921, 1982 La. LEXIS 11453 (July 2, 1982).

•• Motions for Mistrial. — Trial court did not err in denying a motion for a mistrial where it admitted a res gestae statement in evidence even though the defendant had not been granted discovery of the existence of the statement in accordance with La. Code Crim. Proc. Ann. art. 716(B) prior to trial. State v. Duvall, 747 So. 2d 793, 1999 La. App. LEXIS 3749 (Dec. 28, 1999), writ denied by La. 2000-1362, 785 So. 2d 838, 2001 La. LEXIS 651 (La. Feb. 16, 2001).

•• Opening Statements. — Trial counsel in murder trial was not ineffective in failing to object to the state’s reference to the defendant’s inculpatory statements in its opening statement; state provided notice of its intent to use the statements, which had previously been ruled admissible. State v. Parker, 696 So. 2d 599, 1997 La. App. LEXIS 1680 (June 18, 1997), writ denied by La. 97-1953, 705 So. 2d 1097, 1998 La. LEXIS 199 (La. Jan. 9, 1998).

Purpose of the statutory scheme of La. Code Crim. Proc. Ann. arts. 766 to 768 relative to opening statements, confessions and notice to defendant prior to opening statement is to prevent surprise and allow adequate time for preparation of the defense, as well as to avoid certain problems that had been attendant to mentioning of confessions or inculpatory statements in the State’s opening statement. State v. Humphrey, 544 So. 2d 1188, 1989 La. App. LEXIS 1001 (May 10, 1989), writ of certiorari denied by 550 So. 2d 627, 1989 La. LEXIS 2338 (La. 1989).

State properly complied with the mandate of La. Code Crim. Proc. Ann. art. 767 by refraining from mentioning any inculpatory statements in its opening statement and complied with the mandate of La. Code Crim. Proc. Ann. art. 768 by notifying defendant of its intent to use the statements. State v. Mayberry, 443 So. 2d 785, 1983 La. App. LEXIS 9853 (Dec. 14, 1983), writ of certiorari denied by 446 So. 2d 319, 1984 La. LEXIS 8511 (La. 1984).

Issue of whether defendant’s confession should have been suppressed was moot where, despite the State’s notice of intent to introduce the confession into evidence under La. Code Crim. Proc. Ann. art. 768, the State did not do so and the defense counsel chose to discuss the confession during his opening statement, which he was not required to give under La. Code Crim. Proc. Ann. art. 765. State v. Smith, 339 So. 2d 829, 1976 La. LEXIS 5327 (Nov. 8, 1976), writ of certiorari denied by 430 U.S. 986, 97 S. Ct. 1685, 52 L. Ed. 2d 381, 1977 U.S. LEXIS 1640 (1977).

Although the prosecutor produced the notice of intent to use defendant’s inculpatory statement on the day of trial, the prosecutor complied with the requirements of La. Code Crim. Proc. Ann. art. 768 because the notice was produced prior to the opening statement; there was no requirement that the notice be produced any earlier. State v. Sockwell, 337 So. 2d 451, 1976 La. LEXIS 4267 (Sept. 13, 1976).

State’s reference during opening statements to a letter written by defendant to his wife before he allegedly attempted to kill her was not improper; the letter was not an inculpatory statement contemplated by La. Code Crim. Proc. Ann. art. 768 and its prohibitions against references to inculpatory statements in the opening statement did not apply. State v. Gaspard, 301 So. 2d 344, 1974 La. LEXIS 3460 (Mar. 25, 1974).

• Appeals

•• Reversible Errors

••• General Overview. — Although the State did not give formal written notice of its intent to introduce defendant’s inculpatory statement, defendant had actual knowledge of its intent to do so; thus, the State’s failure to comply with La. Code Crim. Proc. Ann. art. 768 was not reversible error. State v. Thompson, 353 So. 2d 235, 1977 La. LEXIS 6770 (Dec. 19, 1977).

State’s failure to give defendant particular notice under La. Code Crim. Proc. Ann. art. 768 of its intent to use an inculpatory statement at defendant’s murder trial was not reversible error where defendant had actual notice of the inculpatory statement before trial through the State’s response to defendant’s motion for oyer. State v. Sneed, 316 So. 2d 372, 1975 La. LEXIS 4855 (June 23, 1975).

•• Reviewability

••• Preservation for Review

•••• General Overview. — Where defendant objected to the admission of an allegedly inculpatory statement only on the ground of hearsay, his failure to object on the ground of lack of notice operated as a waiver of that ground on appeal. State v. Thorne, 526 So. 2d 1227, 1988 La. App. LEXIS 928 (Apr. 6, 1988), writ of certiorari denied by 532 So. 2d 174, 1988 La. LEXIS 2503 (La. 1988).

•• Standards of Review

••• Harmless & Invited Errors

•••• General Overview. — Where the State did not inform defendant until the morning of trial that it intended to use an inculpatory statement made by defendant at the time of his arrest, defendant failed to show bad faith by the State in not informing him of an inculpatory statement during pretrial discovery and he did not suggest how his defense would have been different had he known of the State’s intention to use the statement. State v. Shelton, 490 So. 2d 515, 1986 La. App. LEXIS 7124 (June 5, 1986).

Under La. Code Crim. Proc. Ann. art. 768, the prosecution’s failure to notify the defendant of its intent to use a witness to testify to an inculpatory statement made by the defendant would have been reversible error had not the other evidence against the defendant been so overwhelming as to render the inculpatory statement harmless. State v. Breaux, 473 So. 2d 923, 1985 La. App. LEXIS 8690 (Aug. 12, 1985).

Although it was error to admit a defendant’s inculpatory statements because the required statutory notice had not been given and they were not part of the res gestae, due to the overwhelming evidence of defendant’s guilt, the error was harmless. State v. Billiot, 421 So. 2d 864, 1982 La. LEXIS 12270 (Oct. 18, 1982).

EVIDENCE

• General Overview. — State’s notice of intent to use inculpatory statements was timely filed under Louisiana law where the statements by defendant’s co-conspirator, as to conversations he had with defendant, were elements of the offense charged, conspiracy. State v. Rittiner, 341 So. 2d 307, 1976 La. LEXIS 4303 (Nov. 30, 1976).

• Documentary Evidence

•• General Overview. — Pursuant to La. Code Crim. Proc. Ann. art. 768, “inculpatory statement” refers to an accused’s out-of-court admission occurring after a crime, which implicates or incriminates the speaker as to the commission of that crime, and where the documents were written prior to defendant’s acquisition of a stolen item, they did not fall within the disclosure requirement. State v. Landry, 524 So. 2d 1261, 1988 La. App. LEXIS 758 (Mar. 2, 1988).

• Hearsay

•• Exceptions

••• Spontaneous Statements

•••• Criminal Trials. — Statements which defendant made when she presented a check for payment were part of the res gestae, and trial court properly allowed a bank manager to testify about those statements in defendant’s trial for forgery and felony theft. State v. Wall, 452 So. 2d 222, 1984 La. App. LEXIS 8892 (May 30, 1984).

Defendant’s inculpatory statement upon arrest for attempted simple burglary, “you got me,” was properly admitted at his trial despite an absence of notice by the state that it intended to use it, as it was not objected to when admitted at trial, and thus the alleged error could not be availed of on appeal under La. Code Crim. Proc. Ann. art. 841; the statement was part of the res gestae, for which notice of an intent to offer an accused’s inculpatory statement under La. Code Crim. Proc. Ann. art. 768 was not required. State v. Smith, 444 So. 2d 262, 1983 La. App. LEXIS 9958 (Dec. 22, 1983).

Although it was error to admit a defendant’s inculpatory statements because the required statutory notice had not been given and they were not part of the res gestae, due to the overwhelming evidence of defendant’s guilt, the error was harmless. State v. Billiot, 421 So. 2d 864, 1982 La. LEXIS 12270 (Oct. 18, 1982).

Defendant’s conviction of distribution of marijuana was affirmed when his statement to an undercover officer that he could provide larger quantities of marijuana and cocaine was properly admitted, as the spontaneous utterance took place in close proximity of time and location to the commission of the crime, and was an immediate concomitant of the criminal act. State v. Sharp, 414 So. 2d 752, 1982 La. LEXIS 11003 (May 17, 1982).

Where a witness to a shooting heard someone say to defendant at the scene, “You done shot the son-of-a-bitch,” the statement was part of the res gestae, and, therefore, no prior notice to defendant of the State’s intention to use the statement at trial was required. State v. Barnes, 414 So. 2d 711, 1982 La. LEXIS 11013 (May 17, 1982).

Statements made by defendant at the time of the stabbing were admissible and that the state was not required to give defense prior notice because the statements were admitted as part of the res gestae. State v. Kimble, 407 So. 2d 693, 1981 La. LEXIS 11195 (Dec. 14, 1981).

In a prosecution for simple kidnapping, a witness’ testimony that, before the alleged kidnapping took place, the defendant told him that he “was going to get some” from the female victim, was not hearsay, and the testimony was properly admitted as part of the res gestae as defined in former La. Rev. Stat. Ann. § 15:447 (repealed), because it was made by a participant, and, as such, La. Code Crim. Proc. Ann. art. 768 did not require notice of the testimony. State v. Shelton, 377 So. 2d 96, 1979 La. LEXIS 7594 (Nov. 12, 1979).

Out-of-court utterances of a simple escape defendant that he said goodbye to the correctional officer who had been transporting him when he escaped were incidents of the criminal act and therefore formed part of the res gestae admissible in evidence. State v. Rutledge, 259 LA. 544, 250 So. 2d 734, 1971 La. LEXIS 4294 (June 28, 1971).

••• Statements Against Interest. — The trial court did not err in admitting into evidence the defendant’s inculpatory statement where the statement was voluntary, and the State complied with La. Code Crim. Proc. Ann. art. 768 by advising the defense of the intent to use the statement at trial. State v. Darby, 403 So. 2d 44, 1981 La. LEXIS 8635 (June 22, 1981), writ of certiorari denied by 454 U.S. 1152, 102 S. Ct. 1022, 71 L. Ed. 2d 308, 1982 U.S. LEXIS 445, 50 U.S.L.W. 3548 (1982).

•• Exemptions

••• Confessions

•••• General Overview. — Trial court did not err in denying a motion for a mistrial where it admitted a res gestae statement in evidence even though the defendant had not been granted discovery of the existence of the statement in accordance with La. Code Crim. Proc. Ann. art. 716B prior to trial. State v. Duvall, 747 So. 2d 793, 1999 La. App. LEXIS 3749 (Dec. 28, 1999), writ denied by La. 2000-1362, 785 So. 2d 838, 2001 La. LEXIS 651 (La. Feb. 16, 2001).

Witness’s testimony that when she told defendant that she believed a murder victim’s shooting was gang related, he responded “oh no, it wasn’t gang related. It was probably somebody wanting drug money,” was not an inculpatory statement within the confines of La. Code Crim. Proc. Ann. art. 768; the statement at issue was not an admission of guilt, nor did it admit to any specific fact or circumstances. State v. Ratcliff, 731 So. 2d 356, 1999 La. App. LEXIS 326 (Feb. 23, 1999), writ denied by La. 99-1112, 747 So. 2d 541, 1999 La. LEXIS 2338 (La. Sept. 3, 1999).

Trial court did not err in permitting a witness to testify that defendant told her the police thought he had killed the victim and buried him in the yard but that the victim was not, in fact, buried there; La. Code Crim. Proc. Ann. art. 768, requiring the State to provide notice of its intention to use an inculpatory statement, did not apply because the testimony was not inculpatory. State v. Phillips, 659 So. 2d 785, 1995 La. App. LEXIS 447 (Mar. 1, 1995).

Defendant was not entitled to a mistrial on the grounds of surprise and prejudice brought on by the introduction of a particular portion of his confession; considering the details of defendant’s confession, which were included in a La. Code Crim. Proc. Ann. art. 768 notice provided to the defense prior to trial, the omission of defendant’s statement that he did the crime and was willing to do the time was not prejudicial under the circumstances. State v. Clark, 635 So. 2d 703, 1994 La. App. LEXIS 1078 (Apr. 8, 1994).

Defendant was not entitled to notice under La. Code Crim. Proc. Ann. art. 768 of the intended use of his statement to a motel clerk where his counsel had been granted broad pretrial discovery, including a witness statement referring to the defendant’s conversation with the witness, thus making art. 768 inapplicable. State v. Howard, 634 So. 2d 876, 1993 La. App. LEXIS 4043 (Dec. 29, 1993), writ of certiorari denied by La. 94-0055, 635 So. 2d 1133, 1994 La. LEXIS 935 (La. Apr. 7, 1994).

Although the contested statement of defendant which was admitted into evidence on direct examination, was made out-of-court and after the crime was committed, it did not contain an inculpatory statement, but was rather a statement merely attesting to the fact that defendant had asked the driver of the car used in the burglary if a co-defendant had told the driver what had happened; therefore, compliance with La. Code Crim. Proc. Ann. art. 768’s notice requirements was not a necessary prerequisite to the admission of the testimony into evidence. State v. Gash, 570 So. 2d 542, 1990 La. App. LEXIS 2579 (Nov. 15, 1990).

Where defendant’s statement, in which he said that he knew a check was forged but that he did not forge it, was exculpatory in the denial but inculpatory when considered with his previous admission that he had cashed the check, the prosecutor did not err in supplying it to defendant pretrial characterized as exculpatory evidence and was not precluded under La. Code Crim. Proc. Ann. art. 768 from introducing it at trial. State v. Spooner, 550 So. 2d 1289, 1989 La. App. LEXIS 1769 (Oct. 11, 1989), writ denied by 566 So. 2d 394, 1990 La. LEXIS 2141 (La. 1990).

State did not breach La. Code Crim. Proc. Ann. art. 768 by failing to provide prior notice of its introduction of a taped statement made by defendant to an insurer investigating his insurance claim for his wife’s death because he admitted no incriminating facts therein, and its only purpose was to show inconsistencies with other statements given by defendant. State v. Di Losa, 529 So. 2d 14, 1988 La. App. LEXIS 1256 (May 16, 1988), writ of certiorari denied by 538 So. 2d 1010, 1989 La. LEXIS 500 (La. 1989).

Where defendant objected to the admission of an allegedly inculpatory statement only on the ground of hearsay, his failure to object on the ground of lack of notice operated as a waiver of that ground on appeal. State v. Thorne, 526 So. 2d 1227, 1988 La. App. LEXIS 928 (Apr. 6, 1988), writ of certiorari denied by 532 So. 2d 174, 1988 La. LEXIS 2503 (La. 1988).

Statement made by defendant, while damaging in nature, was not inculpatory and therefore, the State was not required to give notice under La. Code Crim. Proc. Ann. art. 768 of its intention to introduce the statement. State v. Thorne, 526 So. 2d 1227, 1988 La. App. LEXIS 928 (Apr. 6, 1988), writ of certiorari denied by 532 So. 2d 174, 1988 La. LEXIS 2503 (La. 1988).

Pursuant to La. Code Crim. Proc. Ann. art. 768, “inculpatory statement” refers to an accused’s out-of-court admission occurring after a crime, which implicates or incriminates the speaker as to the commission of that crime, and where the documents were written prior to defendant’s acquisition of a stolen item, they did not fall within the disclosure requirement. State v. Landry, 524 So. 2d 1261, 1988 La. App. LEXIS 758 (Mar. 2, 1988).

Notice of defendant’s videotaped statement was adequate where defense counsel was long aware of the the video’s existence, even though he did not have an opportunity to view it until the morning of trial. State v. Jackson, 523 So. 2d 251, 1988 La. App. LEXIS 556 (Feb. 24, 1988), writ of certiorari denied by 530 So. 2d 565, 1988 La. LEXIS 1681 (La. 1988).

Under La. Code Crim. Proc. Ann. art. 768, the state must give sufficient notice of each confession or inculpatory statement it intends to use, with sufficient specificity as to date or occasion and as to persons to whom given as to afford adequate notice sufficient to permit defendant a fair opportunity to meet the issue. State v. Delatte, 506 So. 2d 898, 1987 La. App. LEXIS 9320 (Apr. 14, 1987), writ of certiorari denied by 511 So. 2d 769, 1987 La. LEXIS 9819 (La. 1987).

Under La. Code Crim. Proc. Ann. art. 768, the state is not required to disclose the substance of each confession or inculpatory statement it intends to use. State v. Delatte, 506 So. 2d 898, 1987 La. App. LEXIS 9320 (Apr. 14, 1987), writ of certiorari denied by 511 So. 2d 769, 1987 La. LEXIS 9819 (La. 1987).

State was not required under La. Code Crim. Proc. Ann. art. 768 to give defendant notice of its intent to use a statement that defendant made to a witness because the statement, which was made before defendant committed the crime, was not inculpatory. State v. Zeno, 499 So. 2d 1342, 1986 La. App. LEXIS 8640 (Dec. 10, 1986).

Where the State did not inform defendant until the morning of trial that it intended to use an inculpatory statement made by defendant at the time of his arrest, defendant failed to show bad faith by the State in not informing him of an inculpatory statement during pretrial discovery and he did not suggest how his defense would have been different had he known of the State’s intention to use the statement. State v. Shelton, 490 So. 2d 515, 1986 La. App. LEXIS 7124 (June 5, 1986).

State was not required to give defendant notice of its intent to introduce statements that defendant made to police officers after he was arrested because the statements in which defendant denied any involvement in a crime were not inculpatory. State v. Whitaker, 489 So. 2d 998, 1986 La. App. LEXIS 7075 (May 28, 1986), writ of certiorari denied by 494 So. 2d 324, 1986 La. LEXIS 7275 (La. 1986).

Witness’s testimony that he paid defendant and defendant’s accomplice a fair price for a tape player and a television set was not an inculpatory statement which the State was required to give defendant, charged with burglary of an electronics store, advance notice of. State v. Alexander, 487 So. 2d 468, 1986 La. App. LEXIS 6289 (Mar. 5, 1986).

Defendant’s conviction for theft of property with a value of more than $500 in violation of La. Rev. Stat. Ann. § 14:67 was affirmed although he did not receive sufficient and proper notice of the State’s intent to introduce his statement at trial as required by La. Code Crim. Proc. Ann. arts. 716, 768; under La. Code Crim. Proc. Ann. art. 921, the State’s failure to follow the notice requirements to the letter, where defendant was not prejudiced, did not require reversal. State v. Brown, 480 So. 2d 948, 1985 La. App. LEXIS 10590 (Dec. 4, 1985).

State was not required to give defendant written notice of its intent to use an inculpatory statement that was made by defendant prior to the commission of the crime with which he was charged. State v. Williams, 464 So. 2d 443, 1985 La. App. LEXIS 8326 (Feb. 26, 1985).

The State complied with La. Code Crim. Proc. Ann. art. 768 by providing notice of defendant’s inculpatory statement during pre-trial discovery; the fact that the State did not give formal written notice of its intent to introduce the statement prior to its opening statement was harmless. State v. Sennette, 462 So. 2d 675, 1984 La. App. LEXIS 10273 (Dec. 12, 1984).

After a tape of defendant’s inculpatory statement was temporarily lost during trial, the State was allowed to use a transcript of the statement because the State timely notified defendant of its intent to use the statement, it was not required to specify whether it planned to use the tape itself or a transcript thereof, and defendant was not prejudiced by the State’s amendment that it would introduce a transcript of the statement three days after trial began. State v. Boudreaux, 454 So. 2d 1293, 1984 La. App. LEXIS 9382 (Aug. 23, 1984).

Introduction of defendant’s oral inculpatory statement was not barred by the technical deficiencies of the State’s pretrial notice under La. Code Crim. Proc. Ann. art. 768 because defendant suffered no prejudice and the State substantially complied through other pretrial pleadings. State v. Jackson, 450 So. 2d 621, 1984 La. LEXIS 8821 (Apr. 2, 1984).

Although defendant had not received written notice that the state intended to introduce several inculpatory statements that she had made, the trial court did not err in admitting them into evidence where defendant had actual notice of the statements. State v. Bellows, 442 So. 2d 889, 1983 La. App. LEXIS 9806 (Dec. 14, 1983), writ of certiorari denied by 446 So. 2d 1222, 1984 La. LEXIS 8555 (La. 1984).

State properly complied with the mandate of La. Code Crim. Proc. Ann. art. 767 by refraining from mentioning any inculpatory statements in its opening statement and complied with the mandate of La. Code Crim. Proc. Ann. art. 768 by notifying defendant of its intent to use the statements. State v. Mayberry, 443 So. 2d 785, 1983 La. App. LEXIS 9853 (Dec. 14, 1983), writ of certiorari denied by 446 So. 2d 319, 1984 La. LEXIS 8511 (La. 1984).

While the State did not give defendant written notice of its intention to introduce defendant’s tape recorded statement into evidence, defendant was not surprised by the introduction of the statement because defense counsel admitted to listening to portions of the tape prior to trial at the invitation of the prosecutor; under those circumstances, defendant was not prejudiced. State v. Lastrapes, 443 So. 2d 652, 1983 La. App. LEXIS 9518 (Nov. 9, 1983).

States failure to provide adequate notice to defendant of its intent to introduce inculpatory statements made by defendant was not reversible error where other evidence of defendant’s guilt was so strong that there was no reasonable possibility that the evidence complained of contributed to his conviction. State v. Slate, 440 So. 2d 191, 1983 La. App. LEXIS 9296 (Oct. 12, 1983).

Purpose of La. Code Crim. Proc. Ann. art. 768 was to avoid surprise, and where defendant spoke with a witness on only one occasion after the crime, a technical mistake in the art. 768 notice as to the date of his inculpatory statement to the witness nevertheless was adequate to apprise him of when, where, and to whom the statement was made and afforded him a full opportunity to meet the issue. State v. Foster, 437 So. 2d 309, 1983 La. App. LEXIS 9092 (Aug. 15, 1983).

Defendant may not complain of the timeliness or content of a notice of inculpatory statements under La. Code Crim. Proc. Ann. art. 768 in a bench trial because, in a bench trial, the defendant is not entitled to such notice in the first instance. State v. Ruiz, 437 So. 2d 330, 1983 La. App. LEXIS 9113 (Aug. 15, 1983), writ of certiorari denied by 438 So. 2d 567, 1983 La. LEXIS 11597 (La. 1983), writ of certiorari denied by 440 So. 2d 763, 1983 La. LEXIS 11979 (La. 1983).

In a second-degree murder trial, the State erred by failing under La. Code Civ. Proc. Ann. art. 768 to notify defendant of its intent to use an inculpatory statement, i.e., defendant’s comment to a cellmate that he liked to settle arguments with guns, but defendant waived the issue by failing to object as required by La. Code Civ. Proc. Ann. art. 841. State v. Willis, 438 So. 2d 605, 1983 La. App. LEXIS 8778 (June 29, 1983).

Even though the surveillance tapes of defendant’s conversations were mentioned in the La. Code Crim. Proc. Ann. art. 768 notice to defendant, reference to “the tapes of certain conversations” in the prosecution’s opening statement was not the equivalent of referring to an inculpatory statement, the mention of which was proscribed in La. Code Crim. Proc. Ann. art. 767. State v. Reeves, 427 So. 2d 403, 1983 La. LEXIS 9566 (Jan. 10, 1983).

Trial court did not err in refusing to grant a continuance when the prosecutor informed defense counsel of her intent to use an inculpatory statement the Friday before trial was to start on Monday, where defendant showed no specific prejudice and was able to use instanter subpoenas to call witnesses to refute defendant’s statement. State v. Allnet, 419 So. 2d 472, 1982 La. LEXIS 11762 (Sept. 7, 1982).

Defendant was not entitled to notice before the State introduced evidence of defendant’s impulsively made inculpatory statements to the victim of an armed robbery, or of defendant’s non-inculpatory statement made to the arresting officer. State v. Stephens, 412 So. 2d 1057, 1982 La. LEXIS 10645 (Apr. 5, 1982).

Statements made by defendant at the time of the stabbing were admissible and that the state was not required to give defense prior notice because the statements were admitted as part of the res gestae. State v. Kimble, 407 So. 2d 693, 1981 La. LEXIS 11195 (Dec. 14, 1981).

The trial court did not err in admitting into evidence the defendant’s inculpatory statement where the statement was voluntary, and the State complied with La. Code Crim. Proc. Ann. art. 768 by advising the defense of the intent to use the statement at trial. State v. Darby, 403 So. 2d 44, 1981 La. LEXIS 8635 (June 22, 1981), writ of certiorari denied by 454 U.S. 1152, 102 S. Ct. 1022, 71 L. Ed. 2d 308, 1982 U.S. LEXIS 445, 50 U.S.L.W. 3548 (1982).

Pursuant to La. Code Crim. Proc. Ann. art. 768, the State was not required to notify defendant as to the substance of the inculpatory statements it intended to introduce at trial; rather, the court found that the State merely had to notify defendant before its opening statement of its intent to introduce an inculpatory statement into evidence. State v. Quincy, 363 So. 2d 647, 1978 La. LEXIS 6489 (Sept. 5, 1978).

State did not violate La. Code Crim. Proc. Ann. art. 768 when, on examination of the undercover agent, it asked the agent whether defendant made any statements concerning money because the statements were made prior to the armed robbery and thus required no art. 768 notice, as they were neither confessions nor inculpatory statements. State v. Berain, 360 So. 2d 822, 1978 La. LEXIS 5348 (June 19, 1978).

Although the State did not give formal written notice of its intent to introduce defendant’s inculpatory statement, defendant had actual knowledge of its intent to do so; thus, the State’s failure to comply with La. Code Crim. Proc. Ann. art. 768 was not reversible error. State v. Thompson, 353 So. 2d 235, 1977 La. LEXIS 6770 (Dec. 19, 1977).

Pursuant to La. Code Crim. Proc. Ann. art. 768, inculpatory statements made by defendant were properly admitted into evidence because the State had complied with the literal terms of the article almost one month before trial; on the date originally scheduled for trial, defendant was given the art. 768 notice at a time when he was not represented by counsel. State v. Dickerson, 353 So. 2d 262, 1977 La. LEXIS 6792 (Dec. 19, 1977), overruled by State v. Cox, 369 So. 2d 118, 1979 La. LEXIS 7265 (La. 1979).

Where an eyewitness to an attempted burglary verified that defendant’s accomplice was a participant, the accomplice’s testimony of the events did not constitute inculpatory statements of defendant, required to be disclosed to defendant in advance. State v. Johnson, 341 So. 2d 890, 1977 La. LEXIS 5055 (Jan. 25, 1977).

State complied with the time set forth in La. Code Crim. Proc. Ann. art. 768 where defendant received written notice of the State’s intent to use a confession or inculpatory statement on the morning of trial prior to the State’s opening statement. State v. Clark, 340 So. 2d 1302, 1976 La. LEXIS 5222 (Dec. 13, 1976).

Issue of whether defendant’s confession should have been suppressed was moot where, despite the State’s notice of intent to introduce the confession into evidence under La. Code Crim. Proc. Ann. art. 768, the State did not do so and the defense counsel chose to discuss the confession during his opening statement, which he was not required to give under La. Code Crim. Proc. Ann. art. 765. State v. Smith, 339 So. 2d 829, 1976 La. LEXIS 5327 (Nov. 8, 1976), writ of certiorari denied by 430 U.S. 986, 97 S. Ct. 1685, 52 L. Ed. 2d 381, 1977 U.S. LEXIS 1640 (1977).

Although the prosecutor produced the notice of intent to use defendant’s inculpatory statement on the day of trial, the prosecutor complied with the requirements of La. Code Crim. Proc. Ann. art. 768 because the notice was produced prior to the opening statement; there was no requirement that the notice be produced any earlier. State v. Sockwell, 337 So. 2d 451, 1976 La. LEXIS 4267 (Sept. 13, 1976).

Defendant’s conviction for murder was affirmed as notice of the State’s intention to introduce defendant’s confession, as required under La. Code Crim. Proc. Ann. art. 768, was given twice to defendant, even though it was not given to defendant’s new counsel. State v. Taylor, 336 So. 2d 855, 1976 La. LEXIS 4178 (June 21, 1976).

Trial court did not err by permitting the State to elicit testimony from a witness to the extent that defendant had in his possession on the evening before the crime the gun that the witness loaned to him because such a statement was not an inculpatory statement or confession, as it occurred prior to the crime; thus, its admission was not governed by La. Code Crim. Proc. Ann. art. 768 and the rules relating to inculpatory statements. State v. Brumfield, 329 So. 2d 181, 1976 La. LEXIS 3978 (Feb. 23, 1976).

Defendant was not prejudiced by the introduction of both his oral and written confessions where the state gave notice under La. Code Crim. Proc. Ann. art. 768 of its intention to introduce his confession into evidence at his murder trial. State v. Beach, 320 So. 2d 142, 1975 La. LEXIS 4652 (Oct. 1, 1975).

Hearsay statements of defendant made prior to the commission of the crime, elicited from a prosecution witness, were not inculpatory statements under La. Code Crim. Proc. Ann. art. 768, and were admissible as res gestae. State v. McKinnon, 317 So. 2d 184, 1975 La. LEXIS 4409 (July 25, 1975).

Statement made by defendant when he was caught burgling the victim’s home was not an inculpatory statement, but a spontaneous utterance; accordingly, written notice that the statement would be offered at trial was unnecessary under La. Code Crim. Proc. Ann. art. 768. State v. Wells, 306 So. 2d 695, 1975 La. LEXIS 3888 (Jan. 20, 1975).

Where an officer testified to an inculpatory statement made by defendant and no timely objection was made, defendant’s conviction could not be reversed based on the state’s failure to give notice of its use of the statement in accordance with La. Code Crim. Proc. Ann. art. 768. State v. McGuffey, 301 So. 2d 582, 1974 La. LEXIS 4313 (Oct. 11, 1974).

Confession was admissible even though the state failed to give the precise notice of its intention to use a written confession, because the state furnished the defense with a copy of it four months before trial, and defendant was not surprised or prejudiced by the technical failure to give the notice. State v. Watley, 301 So. 2d 332, 1974 La. LEXIS 4320 (Oct. 11, 1974).

State’s remark that the record reflected that notice was given defendant as required under La. Code Crim. Proc. Ann. art. 768, did not convey to the jury that defendant actually made a confession or inculpatory statement. State v. Browning, 290 So. 2d 322, 1974 La. LEXIS 3449 (Feb. 18, 1974).

In defendants’ trial for attempted simple criminal damage to property, the trial court committed reversible error in admitting a taped inculpatory statement into evidence where the State’s conduct in denying the existence of such tape prior to trial resulted in a denial of defendants’ right to pre-trial inspection of the taped statement; the subject matter of the taped statement and the circumstances under which the statement was recorded brought the tape within the scope of the terms “inculpatory statement” or “confession” envisioned by La. Code Crim. Proc. Ann. art. 768. State v. Bendo, 281 So. 2d 106, 1973 La. LEXIS 6127 (June 11, 1973).

Out-of-court inculpatory utterance by one defendant was not a confession that should have been disclosed in advance to defense counsel, but rather was made during the commission of the crime and was part of the res gestae. State v. Crockett, 262 LA. 197, 263 So. 2d 6, 1972 La. LEXIS 5919 (June 5, 1972).

Because the state failed to give notice of its intent to introduce inculpatory statements made by defendant, defendant’s reference to killing his father was not admissible into evidence; the admission was not harmless error because defendant was surprised by the introduction where the defendant was notified through discovery that there were no inculpatory statements or remarks given to the officers. State v. Jackson, 260 LA. 561, 256 So. 2d 627, 1972 La. LEXIS 5572 (Jan. 17, 1972).

State complied with La. Code Crim. Proc. Ann. art. 768 by handing a written statement advising that the state intended to use a confession made by defendant to defense counsel in open court in the presence of defendant prior to the opening statement. State v. Morris, 259 LA. 1001, 254 So. 2d 444, 1971 La. LEXIS 3824 (Nov. 8, 1971), writ of certiorari denied by 406 U.S. 959, 92 S. Ct. 2066, 32 L. Ed. 2d 346, 1972 U.S. LEXIS 2462 (1972).

Introduction of an inculpatory statement by a simple escape into evidence was allowable given the State had advised the defendant in writing prior to beginning the State’s opening statement. State v. Rutledge, 259 LA. 544, 250 So. 2d 734, 1971 La. LEXIS 4294 (June 28, 1971).

Where the State notified defendants of its intent to use defendants’ confessions and statements at defendants’ trial for aggravated rape and specified certain statements it intended to use at trial, but the State advised it would not limit itself to the use of the specified statements, the State substantially complied with La. Code Crim. Proc. Ann. art. 768; thus, statements not described in detail in the formal notice to defendants were admissible. State v. Anderson, 254 LA. 1107, 229 So. 2d 329, 1969 La. LEXIS 3235 (Nov. 10, 1969), reversed by 403 U.S. 949, 91 S. Ct. 2288, 29 L. Ed. 2d 861, 1971 U.S. LEXIS 1481 (1971).

State sufficiently complied with the requirement that it advise defendant of its intention to introduce a confession or inculpatory statement prior to making its opening statement where it advised him that it was introducing an inculpatory statement but instead introduced a confession. State v. Palmer, 251 LA. 759, 206 So. 2d 485, 1968 La. LEXIS 2843 (Jan. 15, 1968).

••• Statements by Party Opponents

•••• General Overview. — Trial court did not err in permitting a witness to testify that defendant told her the police thought he had killed the victim and buried him in the yard but that the victim was not, in fact, buried there; La. Code Crim. Proc. Ann. art. 768, requiring the State to provide notice of its intention to use an inculpatory statement, did not apply because the testimony was not inculpatory. State v. Phillips, 659 So. 2d 785, 1995 La. App. LEXIS 447 (Mar. 1, 1995).

Transcript of defendant’s taped, inculpatory statement to police officers was properly admitted into evidence when the tape itself was temporarily lost after the trial began; State’s notice of its intent to use the statement was sufficient under La. Code Crim. Proc. Ann. art. 768, which did not require the State to specify whether the tape itself or a transcript would be used. State v. Boudreaux, 454 So. 2d 1293, 1984 La. App. LEXIS 9382 (Aug. 23, 1984).

• Procedural Considerations

•• Circumstantial & Direct Evidence. — Where a co-worker’s account of defendant’s statements did not demonstrate any criminal intent or contain necessarily incriminating facts, but the clear implication of the testimony, based on defendant’s statements, was that defendant admitted involvement in a crime, the statements showed circumstances and involvement and were inculpatory within the meaning of La. Code Crim. Proc. Ann. art. 768 and should have been excluded by the trial court for lack of notice. State v. Neslo, 433 So. 2d 73, 1983 La. LEXIS 10723 (May 23, 1983).

Statements by defendant made before the offense were not inculpatory within the meaning of La. Code Crim. Proc. Ann. art. 768, and the State had no obligation to give defendant notice of their use at trial. State v. Davis, 430 So. 2d 680, 1983 La. App. LEXIS 8133 (Mar. 28, 1983), writ of certiorari denied by 433 So. 2d 1056, 1983 La. LEXIS 10831 (La. 1983).

Term “inculpatory statements” employed in La. Code Crim. Proc. Ann. art. 768 refers to a statement made by the defendant, after a crime has taken place, which implicates defendant in its commission. State v. Davis, 430 So. 2d 680, 1983 La. App. LEXIS 8133 (Mar. 28, 1983), writ of certiorari denied by 433 So. 2d 1056, 1983 La. LEXIS 10831 (La. 1983).

•• Exclusion & Preservation by Prosecutor. — At the suppression hearing more than a year before trial, a detective testified and gave the details surrounding the oral statement; thus, there was no merit in defendant’s argument that defendant was “surprised” by the admission of the oral statement at trial. State v. Johnson, 820 So. 2d 604, 2002 La. App. LEXIS 1732 (May 29, 2002), writ denied by La. 2002-2200, 839 So. 2d 32, 2003 La. LEXIS 664 (La. Mar. 14, 2003).

Because defendant was granted pretrial discovery and knew the substance of a witness’s statement of defendant’s alleged admission to the murder of the victim, the trial court did not err when it overruled defendant’s objection pursuant to La. Code Crim. Proc. Ann. art. 768 to the admission of the witness’s testimony State v. McCullough, 774 So. 2d 1105, 2000 La. App. LEXIS 3324 (Dec. 6, 2000), writ denied by La. 2001-0533, 806 So. 2d 669, 2002 La. LEXIS 284 (La. Jan. 25, 2002).

Trial court did not err in permitting a witness to testify that defendant told her the police thought he had killed the victim and buried him in the yard but that the victim was not, in fact, buried there; La. Code Crim. Proc. Ann. art. 768, requiring the State to provide notice of its intention to use an inculpatory statement, did not apply because the testimony was not inculpatory. State v. Phillips, 659 So. 2d 785, 1995 La. App. LEXIS 447 (Mar. 1, 1995).

Defendant’s response to the police inquiry, “Whose gun is this and what’s going on?” was not inadmissible because of the state’s failure to give defendant notice as required by La. Code Crim. Proc. Ann. art. 768 where defendant did not show surprise or specific prejudice. State v. Jenkins, 540 So. 2d 1037, 1989 La. App. LEXIS 279 (Feb. 22, 1989).

Where the State set forth the substance of defendant’s inculpatory statement during discovery five months before trial for possession with intent to distribute heroin, and the defendant unsuccessfully moved to supress the statement, the State was not required to advise defendant in writing as to its intent to use the statement. State v. Dickerson, 538 So. 2d 1063, 1989 La. App. LEXIS 109 (Jan. 30, 1989).

Statement made by defendant, while damaging in nature, was not inculpatory and therefore, the State was not required to give notice under La. Code Crim. Proc. Ann. art. 768 of its intention to introduce the statement. State v. Thorne, 526 So. 2d 1227, 1988 La. App. LEXIS 928 (Apr. 6, 1988), writ of certiorari denied by 532 So. 2d 174, 1988 La. LEXIS 2503 (La. 1988).

Defendant’s conviction for theft of property with a value of more than $500 in violation of La. Rev. Stat. Ann. § 14:67 was affirmed although he did not receive sufficient and proper notice of the State’s intent to introduce his statement at trial as required by La. Code Crim. Proc. Ann. arts. 716, 768; under La. Code Crim. Proc. Ann. art. 921, the State’s failure to follow the notice requirements to the letter, where defendant was not prejudiced, did not require reversal. State v. Brown, 480 So. 2d 948, 1985 La. App. LEXIS 10590 (Dec. 4, 1985).

Trial court did not err in refusing to grant a continuance when the prosecutor informed defense counsel of her intent to use an inculpatory statement the Friday before trial was to start on Monday, where defendant showed no specific prejudice and was able to use instanter subpoenas to call witnesses to refute defendant’s statement. State v. Allnet, 419 So. 2d 472, 1982 La. LEXIS 11762 (Sept. 7, 1982).

State was not required, under La. Code Crim. Proc. Ann. art. 768, to give defendant notice of its intent to use his statements made prior to the offenses at issue. State v. Lewis, 416 So. 2d 921, 1982 La. LEXIS 11453 (July 2, 1982).

Although the State failed to give the notice required by La. Code Crim. Proc. Ann. art. 768, before defendant’s second trial, of its intended use of his statements, there was no prejudice where he received such notice before his first trial. State v. Green, 390 So. 2d 1253, 1980 La. LEXIS 9051 (Oct. 6, 1980).

Because the state failed to give notice of its intent to introduce inculpatory statements made by defendant, defendant’s reference to killing his father was not admissible into evidence; the admission was not harmless error because defendant was surprised by the introduction where the defendant was notified through discovery that there were no inculpatory statements or remarks given to the officers. State v. Jackson, 260 LA. 561, 256 So. 2d 627, 1972 La. LEXIS 5572 (Jan. 17, 1972).

Introduction of an inculpatory statement by a simple escape into evidence was allowable given the State had advised the defendant in writing prior to beginning the State’s opening statement. State v. Rutledge, 259 LA. 544, 250 So. 2d 734, 1971 La. LEXIS 4294 (June 28, 1971).
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Art. 769. Same; effect on introduction of evidence.

Evidence not fairly within the scope of the opening statement of the state shall not be admitted in evidence.

If the state offers evidence that was inadvertently and in good faith omitted from the opening statement, the court, in its discretion may admit the evidence if it finds that the defendant is not taken by surprise or prejudiced in the preparation of his defense.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The function of the state’s opening statement has had a long jurisprudential history in Louisiana, not assisted by any legislation, except the clause in former R.S. 15:333 that required the district attorney explain in the opening statement “the nature of the charge and the evidence by which he expects to establish the same.” In fact, a rule of evidence developed in the jurisprudence to the effect that since it is mandatory for the state to explain the evidence, its failure to do so, prevents the state from introducing any evidence not within the scope of the opening statement. State v. Silsby, 176 La. 727, 146 So. 684 (1933).

Later jurisprudence made the following modifications:

(1) It is not necessary for the state to name its witnesses in the opening statement. State v. Paternostro, 225 La. 369, 73 So.2d 177 (1954).

(2) Evidence not specifically referred to in the opening statement, but which by implication can be considered within the scope of the opening statement is admissible. In State v. McLean, 211 La. 413, 30 So.2d 187 (1947), the state was permitted to introduce blood stained garments and bed clothes, although no specific reference was made to them in the opening statement, since the opening statement did state that the victim was found shot to death in a bed. The decision was based on a lack of surprise to the defendant and a lack of prejudice in general. Likewise, a rifle could be introduced in evidence, even though the state did not say in the opening statement that it intended to introduce it, since the opening statement did show that the state would prove the death was caused by rifle fire. State v. Jones, 230 La. 356, 88 So.2d 655 (1956). See also State v. Eubanks, 240 La. 552, 124 So.2d 543 (1960).

(3) A recent case permitted the introduction of pictures of the victim, and the proc-s verbal of the coroner as to the cause of death, neither of which had been mentioned in the opening statement specifically. The court found that they were fairly to be considered within the scope of the opening statement, which went into considerable detail as to the gruesomeness of the crime. The court said that the state need not “go into minute detail as to every shred of evidence.” State v. Stahl, 236 La. 362, 368, 107 So.2d 670, 672 (1959).

(4) The supreme court, in State v. Clark, 231 La. 807, 812, 93 So.2d 13, 14 (1957), placed the entire matter on a basis of sound discretion as to prejudicial effect and said: “The scope and extent of an opening statement is within the control of the trial judge in the exercise of a wise discretion, and a conviction will not be set aside for error therein unless the rights of an accused are plainly violated.”

(b) On the subject of confessions however, the rule seems to be strict to the effect that the opening statement must specify the fact and type of confession. State v. Stahl, supra, (court’s footnote 1); State v. Jones, supra, which held that the rule as to confessions also applied to inculpatory statements. It has been further held that if a confession was not announced in the opening statement, it could not be used even in rebuttal of a defense. State v. Palmer, 227 La. 691, 80 So.2d 374 (1955). Furthermore, if a confession is read to a jury in an opening statement, and it is later admitted, there is no prejudicial error, but there is prejudicial error if the confession is read, but not later admitted. State v. Cannon, 184 La. 514, 166 So. 485 (1936).

(c) Arts. 766-769 are attempts to codify what are considered to be the prevailing rules, except as noted below:

(1) Art. 766 repeats a portion of former R.S. 15:333.

(2) Arts. 767 and 768 are an entirely new approach to the problem of reference to a confession in an opening statement. The defendant cannot properly prepare to meet the issue unless he is apprised that the state intends to use the confession. However, there can be no doubt that any mention of a confession to the jury has some prejudicial effect. Arts. 767 and 768 solve both problems by requiring that the defendant be advised of the state’s intention and by prohibiting any reference to a confession before a jury until it is actually introduced.

(3) Art. 769 codifies the rules discussed in Comment (a), relative to the scope of the opening statement and its effect, but modifies the rules as to evidence inadvertently omitted from the opening statement.

(d) The Louisiana system results in a defendant being put on notice of the facts he has to face, at the very late time of the opening statement, immediately after which the defendant is involved in battling with the state. It is no exaggeration to say that a defendant can be made to prepare his defense against a charge of murder with far less opportunity or time than he would have to prepare his defense against a damage claim in a civil suit based on the same homicide. This is incongruous, but whether the incongruity results from the weakness of the civil system or the weakness of the criminal system is a matter of argument.

In the preparation of this revision, several possible solutions to the defendant’s problem were considered, i.e., (1) serving the defendant with a copy of the state’s opening statement several days before trial, (2) broadening the application and use of the bill of particulars, (3) creation of a new type of pre-trial motion for obtaining information, and (4) full discovery on both sides on the condition that the defendant waive his privileges. It was decided that the problem of discovery in criminal cases is at present in too great a state of controversy and that the problem should not be dealt with in the Code of Criminal Procedure until such time as generally accepted rules have been formulated in this area.

(e) It can be argued that the rules relative to the opening statement prohibit any possibility for the introduction of evidence discovered by the state after the opening statement or of evidence which occurs after the opening statement. The first situation however, does not occur often because of the investigative power of the district attorney and the grand jury, and the second situation is also rare.
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CRIMINAL LAW & PROCEDURE

• Eyewitness Identification

•• In-Court Identifications. — Defendant’s complaint that the trial court erred in ordering him to display the back of his right hand, for witness identification of a tattoo, was not error; a proper predicate was laid because the state mentioned the identification in its opening statement. State v. Calloway, 343 So. 2d 694, 1976 La. LEXIS 5029 (Dec. 13, 1976).

•• Lineups. — Although a prosecutor had not mentioned a physical lineup in his opening statement as required by La. Code Crim. Proc. Ann. art. 766, testimony about the lineup did not have to be excluded under La. Code Crim. Proc. Ann. art. 769, because the defendant was not surprised and there was no indication of bad faith on the part of the prosecutor. State v. Isaac, 544 So. 2d 531, 1989 La. App. LEXIS 976 (May 10, 1989).

• Trials

•• Opening Statements. — Transcript of the prosecutor’s opening statement showed that he did not mention that he planned to introduce the testimony of the doctor regarding his physical examination of the victim; when the State later called the doctor as a witness, defense counsel objected was properly overruled under La Code Crim. Proc. Ann. art. 769. State v. Koontz, 722 So. 2d 1081, 1998 La. App. LEXIS 3412 (Nov. 25, 1998), writ denied by La. 99-0161, 743 So. 2d 659, 1999 La. LEXIS 1582 (La. May 28, 1999).

Opening statement that anticipated medical evidence was sufficient to put a defendant on notice that the State intended to introduce expert testimony from a psychologist at a father’s trial on charges that he raped his nine-year old daughter. State v. Rasberry, 564 So. 2d 740, 1990 La. App. LEXIS 1623 (June 20, 1990).

State’s opening statement describing the nature of the charge and the evidence was not required to note the location of the crime because the location was not in dispute. State v. Hobbs, 494 So. 2d 1246, 1986 La. App. LEXIS 7695 (Sept. 24, 1986).

Where defendant was charged with unauthorized use of a movable having a value over $10,000, and the state’s opening statement failed to mention the value of the van at issue, the trial court did not err in admitting evidence about the value of the van; the state’s general description of the evidence it was going to introduce was sufficient. State v. Behn, 445 So. 2d 516, 1984 La. App. LEXIS 8008 (Feb. 1, 1984).

La. Code Crim. Proc. Ann. art. 769 allows the court to admit evidence which the prosecutor inadvertently and in good faith omits from his opening statement. State v. Edwards, 406 So. 2d 1331, 1981 La. LEXIS 10976 (Nov. 16, 1981), writ of certiorari denied by 456 U.S. 945, 102 S. Ct. 2011, 72 L. Ed. 2d 467, 1982 U.S. LEXIS 1881, 50 U.S.L.W. 3858 (1982).

Pursuant to La. Code Crim. Proc. Ann. art. 769, the trial court properly admitted into evidence photographs of the rope used in the armed robbery and photographs of the rope burns on the victim’s neck because the state told the jury in its opening statement that it would introduce photographic evidence and described the content of the photographs. State v. Berain, 360 So. 2d 822, 1978 La. LEXIS 5348 (June 19, 1978).

Where defendants were convicted on attempted possession of marijuana and cocaine charges, it was not error to deny defendants’ motion to dismiss, since the State’s opening statement set forth in some detail the factual context of the charge in compliance with La. Code Crim. Proc. Ann. art. 769. State v. Kinchen, 342 So. 2d 174, 1977 La. LEXIS 5381 (Jan. 24, 1977).

Trial court had discretion under La. Code Crim. Proc. Ann. art. 769 to permit evidence not mentioned in the state’s opening statement to be admitted into evidence at trial because no surprise or prejudice was suffered by defendant. State v. Hollingsworth, 292 So. 2d 516, 1974 La. LEXIS 3491 (Mar. 25, 1974).

Contrary to a defendant’s argument that the evidence was inadmissible because it had not been mentioned in the State’s opening statement as required by La. Code Crim. Proc. Ann. 769, fingerprint evidence, a knife, clothing and a pair of shoes, and photographs of clothing, the murder scene, and the victim’s body were all properly admitted into evidence. State v. Foy, 278 So. 2d 38, 1973 La. LEXIS 5709 (May 7, 1973).

The office of the opening statement is primarily to program the jury so that it may better follow and understand the evidence as it unfolds during the trial. State v. Dobard, 262 LA. 225, 263 So. 2d 16, 1972 La. LEXIS 5922 (June 5, 1972).

Pursuant to La. Code Crim. Proc. Ann. art. 769, the trial court properly overruled defense counsel’s objections to the offering of testimony by the State’s witnesses concerning a lineup conducted shortly after the arrest of the accused and the introduction in evidence of paraphernalia connected with such lineup; the State did not mention in its opening statement that the lineup procedure would be offered as evidence as required under La. Code Crim. Proc. Ann. art. 766 because the defense was not taken by surprise when the State offered evidence about a lineup, as the case was decided solely upon identification evidence. State v. Anderson, 261 LA. 244, 259 So. 2d 310, 1972 La. LEXIS 4775 (Feb. 21, 1972), writ of certiorari denied by 409 U.S. 1030, 93 S. Ct. 533, 34 L. Ed. 2d 481, 1972 U.S. LEXIS 359 (1972).
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Art. 770. Prejudicial remarks; basis of mistrial.

Upon motion of a defendant, a mistrial shall be ordered when a remark or comment, made within the hearing of the jury by the judge, district attorney, or a court official, during the trial or in argument, refers directly or indirectly to:

(1) Race, religion, color or national origin, if the remark or comment is not material and relevant and might create prejudice against the defendant in the mind of the jury;

(2) Another crime committed or alleged to have been committed by the defendant as to which evidence is not admissible;

(3) The failure of the defendant to testify in his own defense; or

(4) The refusal of the judge to direct a verdict.

An admonition to the jury to disregard the remark or comment shall not be sufficient to prevent a mistrial. If the defendant, however, requests that only an admonition be given, the court shall admonish the jury to disregard the remark or comment but shall not declare a mistrial.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article purports to carry out, with some variation, the jurisprudential rules with reference to remarks and comments which normally are not cured and cannot be cured by an admonition.

(b) A failure to move for a mistrial is a waiver of the error, since this article requires a motion by the defendant.

(c) This article does not prevent admission of evidence of another crime to prove systematic intent as permitted by R.S. 15:445 and 15:446. The article prohibits comments or remarks but not evidence legally admissible.

(d) This article applies to prohibited comments made by the judge, district attorney, or a court official, but not those made by a witness or a spectator. Art. 771 covers the latter.

(e) The article does not deal with defense counsel’s remarks that are prejudicial to the defendant. The defendant cannot get relief from that sort of error any more than he can from other errors made by his counsel.
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•• Motions

••• Motions for Mistrial

CIVIL PROCEDURE

• Appeals

•• Standards of Review

••• Harmless & Invited Errors

•••• General Overview. — Notwithstanding the mandatory language in La. Code Crim. Proc. Ann. art. 770, the article is a rule of trial procedure; erroneous introduction of inadmissible evidence of other crimes is subject to a harmless error analysis, and trial error is harmless when the verdict is surely unattributable to the error. State v. Walker, 778 So. 2d 695, 2001 La. App. LEXIS 18 (Jan. 24, 2001), writ denied by La. 2001-0783, 806 So. 2d 669, 2002 La. LEXIS 286 (La. Jan. 25, 2002).

CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Self-Incrimination Privilege. — State’s comments during closing argument that certain evidence was uncontradicted did not constitute an improper direct or indirect reference to the defendant’s failure to testify. State v. Durham, 673 So. 2d 1103, 1996 La. App. LEXIS 870 (Apr. 16, 1996).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — Trial court did not commit error by denying defendant’s motion for mistrial where, in defendant’s trial for possession with intent to distribute cocaine a detective commented that through his investigation he learned that defendant carried weapons, defendant objected to the officer’s testimony and moved for a mistrial; out of the jury’s hearing, defense counsel argued that the mention of the gun constituted prejudicial hearsay, the judge responded that hearsay was not a valid basis for a mistrial motion but the judge nevertheless admonished the jury to disregard the officer’s remark. There was no evidence in the record that the prosecutor deliberately elicited the information about defendant’s reputation for carrying a gun, it appeared his mention of defendant’s reputation for carrying a weapon was intended as an explanation for his actions, moreover, the testimony complained of was not part of a pattern of unresponsive answers. State v. Fisher, 852 So. 2d 1075, 2003 La. App. LEXIS 2218 (July 29, 2003), writ denied by La. 2003-2545, 872 So. 2d 510, 2004 La. LEXIS 1741 (La. May 14, 2004).

In a trial of a defendant for distribution of methamphetamine, a mistrial under La. Code Crim. Proc. Ann. art. 770 was not required to be declared in the absence of a motion from the defendant after the trial court admonished the jury regarding a prosecutor’s comment upon the profits that could come from the large sale scale of methamphetamine. State v. Gordy, 380 So. 2d 1347, 1980 La. LEXIS 8235 (Jan. 28, 1980).

••• Possession

•••• General Overview. — In defendant’s drug case, a court did not err by denying defendant’s motion for mistrial where, although the prosecutor’s comment regarding the lack of contrary testimony was the type of statement not favored by the courts, the prosecutor’s statement was not a direct reference to defendant’s failure to testify. State v. White, 850 So. 2d 751, 2003 La. App. LEXIS 1700 (June 6, 2003), writ denied by La. 2003-2616, 872 So. 2d 510, 2004 La. LEXIS 1742 (La. May 14, 2004).

Where defense counsel earlier made statements about the community in which the drug transactions took place, and the state’s comments in closing about defendant’s actions in a residential area with schools was simply a rebuttal, it was not error to deny defendant’s motion for mistrial, and additionally, the comment did not fit into one of the criteria given in La. Code Crim. Proc. Ann. art. 770. State v. Robertson, 840 So. 2d 631, 2003 La. App. LEXIS 372 (Feb. 12, 2003), writ denied by La. 2003-0939, 870 So. 2d 285, 2004 La. LEXIS 1369 (La. Apr. 23, 2004).

•• Crimes Against Persons

••• Robbery

•••• General Overview. — Where an expert indicated he was making a comparison to a palm print card that was “on file,” the state made an error in making a indirect reference to a prior crime, however, based on the overwhelming evidence of defendant’s guilt, the appellate court found such an error to have been harmless; by the time the prints were taken from defendant at his robbery trial, the jury had already heard the testimony from the other witnesses connecting defendant to the crime, and from the store clerk identifying defendant as the person who had robbed her and reciting the details of the robbery. State v. Guiden, 873 So. 2d 835, 2004 La. App. LEXIS 1178 (May 12, 2004).

•• Homicide

••• Murder

•••• General Overview. — Court, in defendant’s murder case, did not err by failing to grant a mistrial after the prosecutor stated to the jury that defendant turned himself into police with a letter from an attorney telling defendant not to talk to police because the remark was directed to showing the circumstances of defendant’s arrest, not to exploit defendant’s failure to assert an alibi defense at the time of arrest. State v. Price, 842 So. 2d 491, 2003 La. App. LEXIS 1063 (Apr. 2, 2003), writ denied sub nomine State v. Honore, La. 2003-1322, 860 So. 2d 542, 2003 La. LEXIS 3478 (La. Nov. 21, 2003), writ denied by La. 2003-1517, 860 So. 2d 1151, 2003 La. LEXIS 3628 (La. Dec. 12, 2003).

Appeals court found no error in a mistrial not being ordered where a district attorney’s comment about the race of the victim did not prejudice the defendant who had been charged with second degree murder. State v. King, 573 So. 2d 604, 1991 La. App. LEXIS 163 (Jan. 23, 1991).

•• Inchoate Crimes

••• Conspiracy

•••• General Overview. — Evidence concerning the gathering of the group to go to a particular place to commit a crime was an essential part of the murder, and it was clearly appropriate for the law of conspiracy to be explained in the jury selection process. State v. Tasby, 639 So. 2d 469, 1994 La. App. LEXIS 1869 (June 24, 1994), writ of certiorari denied by La. 94-2256, 648 So. 2d 1336, 1995 La. LEXIS 164 (La. Jan. 13, 1995).

•• Miscellaneous Offenses

••• Abuse of Public Office

•••• General Overview. — Where a prosecutor referred to both a justice of the peace and his constable going to rural areas looking for litter violations, and then commented that only one person could say where the violations occurred, it could have been a reference to either the justice of the peace or his constable; thus, the prosecutor’s remark did not constitute a comment, direct or indirect, in violation of La. Code Crim. Proc. Ann. art. 770(3), on the justice’s failure to testify in his trial for malfeasance in office. State v. Schwehm, 713 So. 2d 697, 1998 La. App. LEXIS 1763 (May 15, 1998), writ denied by La. 98-1942, 730 So. 2d 933, 1998 La. LEXIS 3425 (La. Nov. 13, 1998), reversed in part by, remanded by La. 98-1599, 729 So. 2d 548, 1999 La. LEXIS 337 (La. Mar. 18, 1999).

•• Property Crimes

••• Arson

•••• General Overview. — In defendant’s prosecution for arson, the trial court did not err in overruling his motion for a mistrial based on an officer’s testimony regarding an arrest and incarceration of defendant on an unrelated charge where defense counsel elicited the remark, the witness was attempting to clarify his answer in response to defense counsel’s inaccurate summary of his statement, and defendant did not suffer any undue prejudice by the remark. State v. Landry, 502 So. 2d 281, 1987 La. App. LEXIS 8600 (Feb. 4, 1987), writ of certiorari denied by 508 So. 2d 63, 1987 La. LEXIS 9486 (La. 1987).

•• Racketeering

••• Extortion

•••• General Overview. — Where, on cross-examination, the prosecutor asked the defendant whether he told someone to tell an accomplice to plead guilty because defendant’s father was a law enforcement officer and nothing would happen to the accomplice, the question did not refer to conduct constituting the crime of extortion prohibited by La. Code Crim. Proc. Ann. art. 770(2), and did not warrant a mistrial. State v. Washington, 606 So. 2d 838, 1992 La. App. LEXIS 2735 (Sept. 23, 1992), writ of certiorari denied by 612 So. 2d 56, 1993 La. LEXIS 236 (La. 1993).

•• Sex Crimes

••• Sexual Assault

•••• General Overview. — Where a rape victim stated that she was afraid for her life because defendant told her he had just gotten out of jail and might have to go back if he didn’t kill her, the statements were admissible because they were made during the commission of a criminal act of violence and were relevant to the victim’s assessment of the seriousness of defendant’s threat to kill her. State v. Slay, 573 So. 2d 1185, 1991 La. App. LEXIS 68 (Jan. 16, 1991), writ denied by La. 92-3240, 635 So. 2d 1130, 1994 La. LEXIS 926 (La. Apr. 7, 1994).

• Juvenile Offenders

•• Juvenile Proceedings

••• Records. — Trial court erred in denying defendant’s motion for a mistrial after the prosecutor commented on defendant’s prior conviction for possession of marijuana, and the trial court charged the jury that they could consider prior convictions in determining the credibility of witnesses; the conviction was part of defendant’s juvenile record and was clearly inadmissible. State v. Robinson, 449 So. 2d 74, 1984 La. App. LEXIS 8455 (Mar. 26, 1984).

• Interrogation

•• Miranda Rights

••• Notice & Warning. — Prosecutor’s questions to an officer on direct examination with regard to whether defendant was advised of his Miranda rights and made any statements post-Miranda were troubling and were not favored; however, the questioning presented no reversible error and the trial court did not err in deciding to admonish the jury and in denying defendant’s motion for a mistrial under La. Code Crim. Proc. Ann. art. 770(3). State v. Iverson, 855 So. 2d 835, 2003 La. App. LEXIS 2515 (Sept. 24, 2003), writ denied by La. 2003-2950, 872 So. 2d 510, 2004 La. LEXIS 1744 (La. May 14, 2004).

••• Self-Incrimination Privilege. — In a battery case, the trial court did not err in denying defendant’s request for a new trial following the State’s closing remarks with respect to defendant’s post-arrest silence as defense counsel “opened the door” regarding defendant’s post-arrest silence when he attacked the thoroughness of the police investigation, particularly during cross-examination of a detective who conducted the crime-scene investigation. State v. Morris, 876 So. 2d 247, 2004 La. App. LEXIS 1474 (June 9, 2004), writ denied by La. 2004-1641, 888 So. 2d 193, 2004 La. LEXIS 3435 (La. Nov. 19, 2004).

• Eyewitness Identification

•• Photo Identifications. — Appeals court affirmed armed robbery conviction; officer’s brief reference to defendant’s other criminal history did not mandate a mistrial under La. Code Crim. Proc. Ann. art. 770 since the officer was not a court official. State v. Lucky, 453 So. 2d 1234, 1984 La. App. LEXIS 9201 (June 26, 1984), writ of certiorari denied by 459 So. 2d 529, 1984 La. LEXIS 10200 (La. 1984).

Even though a detective testified that photographs for a photo array from which a rape victim picked out her attacker came from police files, the detective was not a court official, and the defendant’s motions for mistrial based on the indirect reference to prior crimes were properly denied. State v. Nathan, 444 So. 2d 231, 1983 La. App. LEXIS 9980 (Dec. 22, 1983), writ of certiorari denied by 445 So. 2d 1232, 1984 La. LEXIS 8411 (La. 1984).

• Counsel

•• Effective Assistance

••• Tests. — Defendants were not denied effective assistance of counsel when their attorney failed to ask for a mistrial or an admonition to the jury when a law officer witness made reference to defendants’ other crimes because there was no evidence of actual prejudice; evidence of defendants’ guilt was overwhelming. State v. Atkins, 746 So. 2d 220, 1999 La. App. LEXIS 2943 (Oct. 27, 1999), writ denied by La. 1999-3369, 761 So. 2d 542, 2000 La. LEXIS 1327 (La. May 5, 2000).

••• Trials. — By failing to make a motion for a mistrial under La. Code Crim. Proc. Ann. art. 770(2) after the prosecutor improperly referred to inadmissible other crimes in argument to the jury counsel was ineffective in trial of attempted possession of a firearm while in possession of a controlled and dangerous substance in violation of La. Rev. Stat. Ann. § 14:95(E). State v. Robinson, 784 So. 2d 781, 2001 La. App. LEXIS 1212 (Apr. 11, 2001), reversed by La. 01-1373, 816 So. 2d 846, 2002 La. LEXIS 1405 (La. Apr. 26, 2002).

Where defendant failed to present a motion for mistrial in the trial court, his appeal based on prosecutorial misconduct was precluded, and his counsel’s failure to request a mistrial was not ineffectiveness because the prosecutor’s cross-examination of defense witnesses regarding religious beliefs was triggered by their mention of the subject and was not grounds for mistrial pursuant to La. Code Crim. Proc. Ann. art. 770(1). State v. Weaver, 770 So. 2d 831, 2000 La. App. LEXIS 2514 (Sept. 27, 2000), writ denied by La. 2000-2994, 799 So. 2d 1147, 2001 La. LEXIS 3902 (La. Oct. 26, 2001).

• Juries & Jurors

•• General Overview. — At defendant’s trial for armed robbery, a prospective juror’s statement during voir dire that she had been robbed by someone resembling defendant did not fall within the grounds for a mandatory mistrial pursuant to La. Code Crim. Proc. Ann. art. 770; hence, on appeal the court affirmed defendant’s armed robbery conviction and the sentence imposed. State v. Cushenberry, 407 So. 2d 700, 1981 La. LEXIS 11194 (Dec. 14, 1981).

•• Disqualification & Removal of Jurors

••• General Overview. — Distant kinship between a jury foreperson and a molestation victim, discovered and disclosed during trial, was not ground for removing the juror under La. Code Crim. Proc. Ann. art. 797(3), or for mistrial under La. Code Crim. Proc. Ann. art. 770. State v. Miller, 670 So. 2d 420, 1996 La. App. LEXIS 227 (Jan. 31, 1996).

•• Voir Dire

••• General Overview. — Review of the record as a whole established that the trial court’s voir dire limitations were not an abuse of discretion; the limitations were not so restrictive as to deprive counsel of a reasonable opportunity to determine grounds for challenges for cause and for the intelligent exercise of peremptory challenges, as required under La. Const. art. I, § 17 and La. Code Crim. Proc. Ann. art. 786. State v. Hamilton, 681 So. 2d 1217, 1996 La. LEXIS 2086 (Sept. 5, 1996), writ of certiorari denied by 520 U.S. 1216, 117 S. Ct. 1705, 137 L. Ed. 2d 830, 1997 U.S. LEXIS 2956, 65 U.S.L.W. 3754 (1997).

State was entitled to inform the jury, during voir dire, of the defendant’s right to remain silent, and to question them as to the weight they would give the defendant’s testimony without violating the defendant’s right to remain silent, and such questioning did not warrant the ordering of a mistrial under La. Code Crim. Proc. Ann. art. 770(3). State v. Thomas, 553 So. 2d 980, 1989 La. App. LEXIS 2193 (Nov. 16, 1989), writ of certiorari denied by 558 So. 2d 568, 1990 La. LEXIS 583 (La. 1990).

In a prosecution for possession of cocaine, a district court’s reference to a prior conviction of defendants within hearing of the entire jury venire at the start of voir dire was improper and constituted a mandatory ground for mistrial under the clear language of La. Code Crim. Proc. Ann. art. 770. State v. Martinez-Sanchez, 550 So. 2d 232, 1989 La. App. LEXIS 1561 (Sept. 14, 1989), reversed by 554 So. 2d 1236, 1990 La. LEXIS 92 (La. 1990).

District attorney’s comment during voir dire that the jurors should not forgo a conviction based on sympathy was not a basis for a mistrial under La. Code Crim. Proc. Ann. art. 770. State v. Fluker, 454 So. 2d 358, 1984 La. App. LEXIS 9325 (July 31, 1984).

Pursuant to La. Code Crim. Proc. Ann. art. 770(2), the trial court did not err in refusing to grant defendant’s request for a mistrial for the prosecution arguing that defendant was presumed innocent no matter what he had done in the past because the remark did not refer to any crime for which evidence was inadmissible. State v. Felo, 454 So. 2d 1150, 1984 La. App. LEXIS 9313 (July 16, 1984), writ denied by 488 So. 2d 686, 1986 La. LEXIS 6401 (La. 1986).

• Trials

•• General Overview. — Trial court did not err by denying the defendant’s request for a mistrial and a request for an admonishment when the witness referred to a bad act committed by the defendant because the trial court believed that a comment by the judge would amplify the problem; moreover, the court held that the failure to admonish was harmless beyond a reasonable doubt. State v. Lewis, 687 So. 2d 1056, 1997 La. App. LEXIS 1 (Jan. 10, 1997), writ of certiorari denied by La. 97-0328, 696 So. 2d 1004, 1997 La. LEXIS 2044 (La. June 30, 1997).

•• Bench Trials. — La. Code Crim. Proc. Ann. arts. 770 and 775 both indicate that La. Code Crim. Proc. Ann. art. 770 does not apply to bench trials. State v. Bahm, 490 So. 2d 384, 1986 La. App. LEXIS 7200 (June 2, 1986).

In a felony bench trial, the judge’s remark to defense counsel that counsel’s client must have lied to him about not having given any statements to the police was not prejudicial for cause for a mistrial under La. Code Crim. Proc. Ann. art. 770 because the remark was not made in front of a jury. State v. Wise, 434 So. 2d 1308, 1983 La. App. LEXIS 8952 (June 29, 1983).

•• Closing Arguments

••• General Overview. — Where a prosecutor mentioned in closing argument that he did not know how many times defendant had dealt drugs before getting caught, such comment was arguably a reference to other crimes and prohibited by La. Code Crim. Proc. Ann. art. 770(2); however, on appeal, the court found no error in the denial of defendant’s motion for a mistrial because there was overwhelming evidence of defendant’s guilt to make any error harmless beyond a reasonable doubt. State v. Bentley, 844 So. 2d 149, 2003 La. App. LEXIS 700 (Mar. 12, 2003), writ denied by La. 2003-1156, 858 So. 2d 416, 2003 La. LEXIS 3381 (La. Nov. 14, 2003).

Prosecutor’s statements were a fair response to the evidence and the prosecutor was entitled to refer to evidence that was not introduced at the trial; thus, the defendant was not entitled to mistrial and even the statements exceeding the scope of proper rebuttal argument did not prejudice the defendant so as to require a mistrial. State v. Forrest, 670 So. 2d 1263, 1996 La. App. LEXIS 362 (Feb. 14, 1996), writ of certiorari denied by La. 96-0654, 675 So. 2d 1117, 1996 La. LEXIS 1941 (La. June 28, 1996).

Prosecutor’s improper comments during closing argument did not mandate a mistrial under La. Code Crim. Proc. Ann. art. 770, where the prosecutor referred to defendant’s presumption of innocence as a judicial fiction. State v. Watkins, 625 So. 2d 507, 1993 La. App. LEXIS 2912 (Sept. 28, 1993).

Defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. art. 770 where he failed to show that the prosecutor’s closing arguments made improper references to race. State v. Zeno, 610 So. 2d 268, 1992 La. App. LEXIS 4025 (Dec. 16, 1992).

Where the prosecutor commented that the evidence presented by the State against defendant was “uncontradicted,” the remark was intended to draw the jury’s attention to the defense’s failure to produce any witnesses or evidence establishing factual support for various factual scenarios that defense counsel suggested to show defendant’s innocence, and was a permissible request that the jury compare the State’s evidence with the defendant’s lack of evidence. State v. Slay, 573 So. 2d 1185, 1991 La. App. LEXIS 68 (Jan. 16, 1991), writ denied by La. 92-3240, 635 So. 2d 1130, 1994 La. LEXIS 926 (La. Apr. 7, 1994).

Where improper comments made by a prosecutor during closing argument were harmless and defense counsel refused the trial court’s offer to admonish the jury, the trial court did not err when it denied defendant’s motion for a mistrial brought pursuant to La. Code Crim. Proc. Ann. art. 770. State v. Gibson, 572 So. 2d 666, 1990 La. App. LEXIS 2944 (Dec. 12, 1990).

Prosecutor’s comments during closing arguments relative to defendant’s prior conviction for negligent homicide did not require a mistrial because those comments were permissible under La. Code Crim. Proc. Ann. art. 770(2). State v. McKeever, 407 So. 2d 662, 1981 La. LEXIS 11215 (Dec. 14, 1981).

Where the State was provided a list of alibi witnesses and the assistant district attorney made remarks during closing argument to the effect that the State was not aware of what the defendant’s alibi was going to be, the remarks were not within the mistrial provisions of La. Code Crim. Proc. Ann. art. 770; the judge’s admonishment to the jury correcting the assistant district attorney’s inaccurate remarks was sufficient to rectify any prejudice which the remark may have caused. State v. Williams, 397 So. 2d 1287, 1981 La. LEXIS 7908 (Apr. 6, 1981).

Defendant failed to object to remarks made by the prosecutor during closing argument in his trial for attempted aggravated rape and therefore failed to preserve his objection for appeal; the remarks, however, did not violate La. Code Crim. Proc. Ann. art. 770(3) because they were within the proper bounds of closing argument. State v. Carthan, 377 So. 2d 308, 1979 La. LEXIS 7532 (Nov. 12, 1979).

Failure to object to prejudicial remarks by the prosecutor during closing arguments, governed by La. Code Crim. Proc. Ann. arts. 770 and 771, waived that issue on appeal under La. Code Crim. Proc. Ann. art. 841. State v. Smith, 339 So. 2d 829, 1976 La. LEXIS 5327 (Nov. 8, 1976), writ of certiorari denied by 430 U.S. 986, 97 S. Ct. 1685, 52 L. Ed. 2d 381, 1977 U.S. LEXIS 1640 (1977).

••• Defendant’s Failure to Testify. — In a criminal appeal, the court affirmed defendant’s conviction, even though the prosecutor improperly referred to his right to remain silent; defendant never requested an admonishment or mistrial under La. Code Crim. Proc. Ann. art. 770(3), and furthermore, the error was harmless because the evidence of defendant’s guilt was overwhelming. State v. Lee, 868 So. 2d 256, 2004 La. App. LEXIS 402 (Mar. 3, 2004), writ denied by La. 2004-1128, 883 So. 2d 1027, 2004 La. LEXIS 3030 (La. Oct. 8, 2004), writ denied by 967 So. 2d 534, 2007 La. LEXIS 2647 (La. 2007).

In a manslaughter case, in which self-defense was claimed, the prosecutor did not improperly comment on defendant’s silence in violation of La. Code Crim. Proc. Ann. art. 770(3), by stating that there was no evidence of defendant’s knowledge of the victim’s dangerous character. State v. Loston, 874 So. 2d 197, 2004 La. App. LEXIS 354 (Feb. 23, 2004), writ denied by La. 2004-0792, 882 So. 2d 1167, 2004 La. LEXIS 2866 (La. Sept. 24, 2004).

Any references made by the state as to what defendant did or did not say were all references to the statements given to the police that were admitted at trial; thus, the state made no reference to the fact defendant did not testify on his own behalf and, pursuant to La. Code Crim. Proc. Ann. arts. 775 and 770, the trial court did not err by denying a mistrial on that ground. State v. Cooper, 862 So. 2d 512, 2003 La. App. LEXIS 3569 (Dec. 23, 2003), writ denied by La. 2004-0236, 876 So. 2d 74, 2004 La. LEXIS 1900 (La. June 4, 2004).

Prosecutor’s statement that defendant “didn’t take the same oath the jury saw everybody else take,” was a direct reference to defendant’s failure to testify, and trial court erred in not declaring a mistrial, but very compelling evidence of defendant’s armed robbery and attempted second degree murder of the elderly victim made it harmless error. State v. Small, 850 So. 2d 1019, 2003 La. App. LEXIS 1897 (June 27, 2003), writ denied by La. 2003-2202, 865 So. 2d 75, 2004 La. LEXIS 305 (La. Jan. 30, 2004).

In defendant’s drug case, a court did not err by denying defendant’s motion for mistrial where, although the prosecutor’s comment regarding the lack of contrary testimony was the type of statement not favored by the courts, the prosecutor’s statement was not a direct reference to defendant’s failure to testify. State v. White, 850 So. 2d 751, 2003 La. App. LEXIS 1700 (June 6, 2003), writ denied by La. 2003-2616, 872 So. 2d 510, 2004 La. LEXIS 1742 (La. May 14, 2004).

Court, in defendant’s murder case, did not err by failing to grant a mistrial after the prosecutor stated to the jury that defendant turned himself into police with a letter from an attorney telling defendant not to talk to police because the remark was directed to showing the circumstances of defendant’s arrest, not to exploit defendant’s failure to assert an alibi defense at the time of arrest. State v. Price, 842 So. 2d 491, 2003 La. App. LEXIS 1063 (Apr. 2, 2003), writ denied sub nomine State v. Honore, La. 2003-1322, 860 So. 2d 542, 2003 La. LEXIS 3478 (La. Nov. 21, 2003), writ denied by La. 2003-1517, 860 So. 2d 1151, 2003 La. LEXIS 3628 (La. Dec. 12, 2003).

Where a prosecutor’s comment was a permissible general comment on the strength of the State’s unrebutted evidence, a mistrial did not have to be declared upon motion of the defendant pursuant to La. Code Crim. Proc. Ann. art. 770(3) since the prosecutor made no direct reference to the defendant’s failure to take the stand. State v. Pendleton, 783 So. 2d 459, 2001 La. App. LEXIS 548 (Mar. 14, 2001), writ denied by La. 2001-1242, 807 So. 2d 243, 2002 La. LEXIS 300 (La. Jan. 25, 2002).

Prosecutor’s statements during rebuttal argument that the defendant did not have to testify and that he did not testify were a direct and impermissible reference to the defendant’s failure to testify; the State’s contention, that defendant “opened the door” in closing argument and the State was merely responding to it lacked merit. State v. Wesley, 759 So. 2d 286, 2000 La. App. LEXIS 1128 (May 10, 2000), writ denied by La. 2000-1702, 788 So. 2d 1201, 2001 La. LEXIS 1356 (La. Apr. 12, 2001).

While a mistrial should be ordered when the State referred indirectly to defendant’s failure to testify in his own defense, the violation of La. Code Crim. Proc. Ann. art. 770 was subject to a harmless error analysis. Even if the State’s comments were an indirect reference to defendant’s failure to testify, any alleged error was harmless because the guilty verdict was attributable to the overwhelming evidence of defendant’s guilt and not the error. State v. Norman, 756 So. 2d 525, 2000 La. App. LEXIS 201 (Feb. 16, 2000), writ denied by La. 2000-0971, 787 So. 2d 1007, 2001 La. LEXIS 945 (La. Mar. 23, 2001).

Under La. Code Crim. Proc. Ann. art. 770, a mistrial was not warranted by the prosecutor’s comment that the State’s evidence was unrebutted, which was not a reference to defendant’s failure to testify. State v. Hampton, 750 So. 2d 867, 1999 La. LEXIS 1074 (Apr. 23, 1999), writ of certiorari denied by 528 U.S. 1007, 120 S. Ct. 504, 145 L. Ed. 2d 390, 1999 U.S. LEXIS 7582, 68 U.S.L.W. 3326 (1999).

Where a prosecutor referred to both a justice of the peace and his constable going to rural areas looking for litter violations, and then commented that only one person could say where the violations occurred, it could have been a reference to either the justice of the peace or his constable; thus, the prosecutor’s remark did not constitute a comment, direct or indirect, in violation of La. Code Crim. Proc. Ann. art. 770(3), on the justice’s failure to testify in his trial for malfeasance in office. State v. Schwehm, 713 So. 2d 697, 1998 La. App. LEXIS 1763 (May 15, 1998), writ denied by La. 98-1942, 730 So. 2d 933, 1998 La. LEXIS 3425 (La. Nov. 13, 1998), reversed in part by, remanded by La. 98-1599, 729 So. 2d 548, 1999 La. LEXIS 337 (La. Mar. 18, 1999).

In order to mandate a mistrial, an indirect reference to a defendant’s failure to testify must be intended to draw the attention of a jury to defendant’s failure to testify or to present evidence in his behalf; defendant was not entitled to a mistrial where a prosecutor’s comment was directed to defense counsel’s closing remarks on defendant’s failure to testify and was merely an explanation of the reason that the prosecutor objected. State v. Eames, 714 So. 2d 210, 1998 La. App. LEXIS 1788 (May 15, 1998), writ denied by La. 98-1640, 726 So. 2d 922, 1998 La. LEXIS 3323 (La. Nov. 6, 1998).

Given that there was no direct reference was made to a defendant’s refusal to testify in the State’s closing argument and any inference of such that could be gleaned from the argument, if any, was only an indirect reference, and that the defendant was not the only witness who could possibly have countered a key witness’s version of the events surrounding the defendant’s crimes, there was no error in the denial by the trial court of the defendant’s motion for a mistrial, which was based on La. Code Crim. Proc. Ann. art. 770(3). State v. Arvie, 709 So. 2d 810, 1998 La. App. LEXIS 178 (Feb. 4, 1998), writ denied by La. 98-2461, 736 So. 2d 827, 1999 La. LEXIS 275 (La. Jan. 29, 1999), writ denied by La. 2003-2706, 885 So. 2d 572, 2004 La. LEXIS 3173 (La. Oct. 29, 2004).

Prosecutor’s comment during closing argument, that a statement made by the defendant to the police was not made under oath, did not violate La. Code Crim. Proc. Ann. art. 770(3); comment did not constitute a direct or indirect reference to the defendant’s failure to testify at trial. State v. Hebert, 697 So. 2d 1040, 1997 La. App. LEXIS 1731 (June 20, 1997), writ denied by La. 97-1892, 706 So. 2d 450, 1997 La. LEXIS 4046 (La. Dec. 19, 1997).

In a second-degree murder trial of the driver of a car involved in a drive-by shooting, the prosecutor did not directly comment on defendant’s failure to testify in contravention of La. Code Crim. Proc. Ann. art. 770 by stating in closing arguments that defendant had been afforded “the right to take the stand;” any indirect reference to the defendant’s failure to testify was harmless. State v. Bowman, 677 So. 2d 1094, 1996 La. App. LEXIS 1378 (July 10, 1996), writ denied by La. 96-2070, 687 So. 2d 400, 1997 La. LEXIS 310 (La. Jan. 31, 1997).

State’s comments during closing argument that certain evidence was uncontradicted did not constitute an improper direct or indirect reference to the defendant’s failure to testify. State v. Durham, 673 So. 2d 1103, 1996 La. App. LEXIS 870 (Apr. 16, 1996).

Prosecutor’s reference to the “uncontradicted” testimony did not constitute an impermissible direct or indirect reference to defendant’s failure to testify in his own defense where there were other possible witnesses besides defendant who could have vouched for his whereabouts at the time of the crime. State v. Thornton, 671 So. 2d 481, 1995 La. App. LEXIS 2744 (Oct. 6, 1995).

Mistrial was not required under La. Code Crim. Proc. Ann. art. 770(3) after a prosecutor stated in closing arguments that the State’s case alleging a defendant had committed armed robbery was not rebutted; there were witnesses other than the defendant who could have rebutted the evidence and thus the jury’s attention was not focused on the defendant’s failure to testify at trial. State v. Rhodes, 657 So. 2d 1373, 1995 La. App. LEXIS 1972 (June 28, 1995), writ denied by La. 95-2265, 690 So. 2d 28, 1997 La. LEXIS 736 (La. Mar. 14, 1997).

Defendant’s aggravated burglary conviction was upheld and he was not entitled to a mistrial because the prosecutor’s remarks merely emphasized the strength of the State’s case and had not constituted an indirect reference to defendant’s failure to testify. State v. Marine, 648 So. 2d 1022, 1994 La. App. LEXIS 3538 (Dec. 14, 1994).

Prosecutor’s comment that the mere fact that the jury heard different versions of the events, in and of itself, was not reasonable doubt, and that the jury should not acquit merely because there was a claim of innocence, was not an impermissible reference to the defendant’s failure to testify. State v. Cureaux, 645 So. 2d 1215, 1994 La. App. LEXIS 3208 (Oct. 27, 1994), writ of certiorari denied by La. 94-2899, 651 So. 2d 287, 1995 La. LEXIS 870 (La. Mar. 24, 1995).

Prosecutor’s reference during closing argument to defendant’s failure to produce at trial an individual who allegedly resembled the defendant did not directly or indirectly refer to the defendant’s failure to testify in his own defense, but merely addressed the defendant’s theory of defense, which was one of mistaken identity; hence, under La. Code Crim. Proc. Ann. art. 770(3), the defendant’s motion for a mistrial was properly denied. State v. Banks, 627 So. 2d 756, 1993 La. App. LEXIS 3660 (Dec. 1, 1993).

Mistrial was not required under La. Code Crim. Proc. Ann. art. 770(3) where the full transcript of closing arguments in the defendants’ trial for armed robbery indicated that a prosecutor’s reference to the defendants’ failure to testify on their own behalf was in direct rebuttal to an argument by defense counsel that had immediately preceded the comment. State v. Williams, 623 So. 2d 923, 1993 La. App. LEXIS 2773 (Aug. 31, 1993).

State’s comment upon defendant’s failure to produce a witness was not an impermissible reference to his failure to testify in his own defense pursuant to La. Code Crim. Proc. Ann. art. 770(3) but was a permissible reference to defendant’s lack of evidence. State v. Simon, 617 So. 2d 153, 1993 La. App. LEXIS 1490 (Apr. 7, 1993).

Remarks made by a prosecutor during summation in a possession of cocaine trial concerning the fact that the accused had presented no evidence whatsoever were permissible under La. Code Crim. Proc. Ann. art. 770(3) because they amounted to nothing more than a general description of the strength of the prosecution’s case. State v. Clay, 612 So. 2d 266, 1992 La. App. LEXIS 4132 (Dec. 29, 1992).

State’s reference in closing argument regarding defendant’s failure to offer any evidence innocently explaining his possession of the marked money did not violate La. Code Crim. Proc. Ann. art. 770 because there was someone besides defendant who could have testified to such an innocent explanation; hence, on appeal defendant’s conviction for distribution of cocaine was affirmed. State v. Davis, 602 So. 2d 150, 1992 La. App. LEXIS 2271 (June 23, 1992), writ of certiorari denied by 612 So. 2d 54, 1993 La. LEXIS 241 (La. 1993).

Closing argument that referred to defendant’s failure to present any evidence to rebut or contradict the State’s case was not an impermissible reference to the defendant’s failure to testify and did not warrant a mistrial. State v. Watts, 596 So. 2d 306, 1992 La. App. LEXIS 602 (Mar. 11, 1992), writ of certiorari denied by 599 So. 2d 316, 1992 La. LEXIS 1857 (La. 1992).

In a rape case, where defendants did not testify, and they were the only possible rebuttal witnesses to the victim’s testimony, although the trial court erred in not granting a mandatory mistrial when the State referred in closing to the victim’s testimony as uncontroverted, the error was harmless. State v. Moser, 588 So. 2d 1243, 1991 La. App. LEXIS 2860 (Oct. 18, 1991), writ of certiorari denied by 594 So. 2d 1314, 1992 La. LEXIS 1207 (La. 1992).

Defendant was entitled to a mistrial where the prosecutor’s indirect comments on his failure to testify implied that the defendant somehow had a duty to take the stand to allow the jury to hear his side of the story and contained the inference that the defendant probably refused to take the stand because he had something to hide. State v. Allen, 560 So. 2d 638, 1990 La. App. LEXIS 795 (Apr. 12, 1990), writ of certiorari denied by 565 So. 2d 924, 1990 La. LEXIS 1797 (La. 1990).

Where the prosecutor argued the lack of testimony contradicting the State’s case, La. Code Crim. Proc. Ann. art. 770(3) did not require a mistrial because, the statement was directed to the entire case presented by the defense, not focused on defendant’s decision not to take the witness stand, and was within the scope of permitted argument under La. Code Crim. Proc. Ann. art. 774. State v. Spooner, 550 So. 2d 1289, 1989 La. App. LEXIS 1769 (Oct. 11, 1989), writ denied by 566 So. 2d 394, 1990 La. LEXIS 2141 (La. 1990).

Prosecutor’s comments that defendant had not presented any witnesses about where he was on the date he was observed by the confidential informants was not a direct reference to defendant’s failure to testify and was not intended to focus attention on the defendant’s failure to testify; rather, it seemed to refer to a lack of evidence of the defense. State v. Porter, 547 So. 2d 736, 1989 La. App. LEXIS 1379 (June 28, 1989).

Prosecutor’s remarks were neither a direct nor indirect reference to defendant’s failure to testify where the prosecutor referenced the victim’s evidence as unrefuted, and the remarks were made while the prosecutor recapitulated the evidence introduced at trial and sought to convince the jury that the victim’s version was more credible than the defense’s version. State v. Byrd, 540 So. 2d 1110, 1989 La. App. LEXIS 343 (Feb. 28, 1989), writ of certiorari denied by 546 So. 2d 169, 1989 La. LEXIS 1565 (La. 1989).

The statements by a district attorney addressed defendant’s theory of defense, not his election not to testify; further, they reflected no intent on the part of the district attorney to emphasize defendant’s failure to testify, and therefore, they did not fall under the prohibition of La. Code Crim. Proc. Ann. art. 770(3). State v. Scott, 537 So. 2d 398, 1989 La. App. LEXIS 25 (Jan. 17, 1989), writ of certiorari denied by 543 So. 2d 18, 1989 La. LEXIS 1346 (La. 1989).

Where the state allegedly referred to defendant’s failure to testify in his own behalf in violation of La. Code Crim. Proc. Ann. art. 770(3), defendant’s failure to make an objection or to move for a mistrial either during or after the state’s closing argument constituted a waiver of the alleged error. State v. Parker, 536 So. 2d 459, 1988 La. App. LEXIS 2409 (Nov. 22, 1988), writ of certiorari denied by 584 So. 2d 670, 1991 La. LEXIS 2292 (La. 1991).

In a prosecution for theft by aiding in the negotiation of a bad check, defendant was entitled to a mistrial on the grounds of improper comment on his failure to testify under La. Code Crim. Proc. Ann. art. 770(3) where the prosecutor said that no one stated that the defendant had not signed a bad check and the defense had presented no evidence. State v. Smith, 535 So. 2d 786, 1988 La. App. LEXIS 1714 (Aug. 17, 1988).

A trial court was found to have properly denied a motion for a mistrial in a second degree murder trial because the reviewing court could not find that the prosecutorial comment at issue had been intended to draw the jury’s attention to defendants’s failure to take the stand. State v. Hodges, 526 So. 2d 406, 1988 La. App. LEXIS 1104 (May 12, 1988), writ of certiorari denied by 532 So. 2d 175, 1988 La. LEXIS 2501 (La. 1988).

Where defendant did not testify at trial, nor did he present any witnesses on his behalf, and where the State made no direct reference to the failure of defendant to testify but did in closing focus on the strength of the State’s case and the lack of evidence to refute it, defendant’s request for a mistrial based on the State’s comments was properly denied. State v. White, 498 So. 2d 1100, 1986 La. App. LEXIS 8634 (Dec. 10, 1986), writ of certiorari denied by 506 So. 2d 109, 1987 La. LEXIS 9210 (La. 1987).

Trial court did not err in denying the defendant’s motion for a mistrial pursuant to La. Code Crim. Proc. Ann. art. 770(3) based on a prosecutor’s remark during her closing statement that the defendant was “the only one who can tell us what happened,” and the State’s evidence was “uncontroverted”; the remarks did not evidence an intent to draw attention to the defendant’s failure to testify. State v. Newman, 491 So. 2d 174, 1986 La. App. LEXIS 7288 (June 25, 1986).

Where a prosecutor directly commented on defendant’s failure to take the stand and testify in his own behalf during his trial for armed robbery, such constituted impermissible closing arguments and defendant’s motion for a mistrial should have been granted. State v. Reed, 483 So. 2d 1275, 1986 La. App. LEXIS 6098 (Feb. 14, 1986).

La. Code Crim. Proc. Ann. art. 770 prohibited prosecution statements which drew attention to a defendant’s failure to testify, but art. 770 was not violated by a comment that the defense had not put on any witnesses. State v. Jackson, 480 So. 2d 937, 1985 La. App. LEXIS 10468 (Dec. 4, 1985), writ of certiorari denied by 484 So. 2d 668, 1986 La. LEXIS 5988 (La. 1986).

In the State’s prosecution of defendant for first degree murder, defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. art. 770 based upon a prosecutor’s remark where the remark was not aimed at emphasizing defendant’s failure to testify, and where a reasonable juror could not have construed the remark as anything other than a recapitulation of the evidence. State v. Davis, 471 So. 2d 310, 1985 La. App. LEXIS 8928 (June 5, 1985).

Prosecutor’s statement that there was no evidence of a shooting did not refer to the defendant’s failure to testify but rather went to the evidence as a whole; a mistrial was not mandated. State v. Ashley, 463 So. 2d 794, 1985 La. App. LEXIS 8027 (Jan. 23, 1985).

While the prosecutor stated that the defense did not put on any witnesses, any error was harmless were defense counsel did not request that the jury be instructed not to draw an adverse inference from defendant’s failure to testify, and there were numerous witnesses who could have testified for defendant, but who instead testified for the State; therefore, the prosecutor’s remarks did not focus the jury’s attention on defendant’s failure to testify, and it could not be inferred that the prosecutor intended to emphasize defendant’s failure to testify. State v. Jackson, 454 So. 2d 116, 1984 La. LEXIS 9390 (June 25, 1984).

Mistrial was not required under La. Code Crim. Proc. Ann. art. 770(3) when a defendant’s right to remain silent was almost infringed by a prosecutor in the defendant’s trial for distribution of marijuana; the trial judge admonished the jury to disregard the improper question, which was sufficient to insure that the defendant received a fair trial. State v. Babineaux, 449 So. 2d 1387, 1984 La. App. LEXIS 8739 (May 16, 1984).

Remark by prosecution in closing argument that the State’s case stood uncontroverted was not improper because it referred to the weakness of the totality of the evidence presented by the defense and not to the defendant’s failure to testify. State v. Hebert, 443 So. 2d 620, 1983 La. App. LEXIS 9552 (Nov. 9, 1983).

Mistrial was not declared when a prosecutor remarked on the defendant not testifying where no prejudice was shown to the defense. State v. Triplett, 434 So. 2d 1270, 1983 La. App. LEXIS 9026 (June 28, 1983).

Where a defendant was not the only witness who could have taken the stand to refute the State’s case, argument to the jury that the State’s presentation of the facts was uncontroverted did not focus the jury’s attention on defendant’s failure to testify so as to cause a mistrial under La. Code Crim. Proc. Ann. art. 770. State v. Smith, 433 So. 2d 688, 1983 La. LEXIS 10715 (May 23, 1983).

Prosecutor’s reference to defendant’s failure to testify was not reversible error since the prosecutor was asking the jury to compare defendant’s and a witness’s version concerning what took place at moment of the shooting, and to accept version recited by witness. State v. Burkhalter, 428 So. 2d 449, 1983 La. LEXIS 9883 (Feb. 23, 1983).

Allegation that prosecution forced defendant to testify by wording of opening statement did not merit inference the statement was the type of comment prohibited by La. Code Crim. Proc. Ann. art. 770. State v. Moore, 414 So. 2d 340, 1982 La. LEXIS 10978 (May 17, 1982), writ of certiorari denied by 463 U.S. 1214, 103 S. Ct. 3553, 77 L. Ed. 2d 1399, 1983 U.S. LEXIS 4717, 51 U.S.L.W. 3920 (1983), not followed by State v. Banks, 428 So. 2d 544, 1983 La. App. LEXIS 8059 (La.App. 4 Cir. 1983).

Trial judge did not err in refusing to grant the defendant a mistrial under La. Code Crim. Proc. Ann. arts. 770 and 771 where the prosecutor made reference to defendant’s failure to testify and his post-arrest silence; the prosecutor’s intent clearly was to refer to a prior inconsistent statement made by the defendant and such reference was properly within the scope of closing argument. State v. Kersey, 406 So. 2d 555, 1981 La. LEXIS 10916 (Nov. 16, 1981).

Defendant’s taped confession to a simple burglary was the state’s entire proof, and the prosecutor’s reference to the unrebutted character of the state’s evidence was a comment upon the failure of defendant to testify in his own defense; the trial court erred in refusing to grant defendant’s motion for a mistrial based on the prosecutor’s violation of La. Code Crim. Proc. Ann. art. 770(3). State v. Harvill, 403 So. 2d 706, 1981 La. LEXIS 10174 (Sept. 8, 1981).

Mistrial was granted because, although the prosecutor may have merely intended an enumeration of defendant’s constitutional rights, his closing remarks directly focused the jury’s attention on the fact that defendant did not testify on his own behalf, and violated La. Code Crim. Proc. Ann. art. 770(3). State v. Fullilove, 389 So. 2d 1282, 1980 La. LEXIS 9038 (Oct. 6, 1980; Rehearing Denied Nove).

The State’s retort that a defendant hadn’t taken the stand because if he had done so, the State would have been able to ask him if he had been convicted of any crime, was grounds for a mistrial given the State made a remark or comment within the hearing of the jury on the failure of defendant to testify in his own defense; an admonition to the jury to disregard the remark or comment was not sufficient to prevent a mistrial. State v. Marcello, 375 So. 2d 94, 1979 La. LEXIS 6920 (Sept. 4, 1979).

Prosecutor did not comment on one defendant’s failure to testify and defendants were not entitled to a mistrial, where three defendants were on trial for rape, and where the prosecutor, in her closing argument at the end of defendants’ rape trial, stated once that: “this is all the testimony you have heard except for the testimony of” two defendants. State v. Williams, 355 So. 2d 1291, 1978 La. LEXIS 7260 (Mar. 6, 1978).

Where the state attorney referred directly to defendant’s failure to testify, it constituted a substantial violation of defendant’s statutory right and an admonition to the jury to disregard the comment was not sufficient to prevent a mistrial. State v. Johnson, 345 So. 2d 14, 1977 La. LEXIS 5626 (Apr. 11, 1977).

Under La. Code Crim. Proc. Ann. art. 770, the State’s mention in rebuttal argument that defendant failed to testify, even though it was made in reference to his courtroom demeanor, constituted reversible error mandating a mistrial; hence, on appeal the court reversed defendant’s conviction for armed robbery and the sentence imposed and remanded the case to the district court for a new trial. State v. Hall, 297 So. 2d 413, 1974 La. LEXIS 4555 (July 1, 1974).

Where a remark by the State in closing argument of defendant’s trial for distribution of a controlled substance as to defendant’s failure to testify was not direct, and there was no plain inference, the remark did not violate La. Code Crim. Proc. Ann. art. 770(3); further, where defense counsel’s objection to the remark set forth no basis for the objection, failure to move for a mistrial waived the error because La. Code Crim. Proc. Ann. art. 770 required a motion by defendant to preserve such an error. State v. Corbin, 285 So. 2d 234, 1973 La. LEXIS 6773 (Oct. 29, 1973).

In a criminal prosecution, a comment by the district attorney relating to defendant’s failure to refute the charges against him was not an impermissible reference to defendant’s failure to testify and accordingly was not grounds for mandatory mistrial under La. Code Crim. Proc. Ann. art. 770(3). State v. Reed, 284 So. 2d 574, 1973 La. LEXIS 6301 (Oct. 29, 1973), overruled in part by State v. Harvill, 403 So. 2d 706, 1981 La. LEXIS 10174 (La. 1981).

Prosecutor’s remarks about defendant’s failure to call family members to testify to his alibi defense were not grounds for a mistrial, where there was no hint that the prosecutor intended to direct the jury’s attention to defendant’s failure to take the stand, and where the words did not supply a basis for holding that the jury would take them to be a comment on defendant’s failure to testify on his own behalf. State v. Beach, 279 So. 2d 657, 1973 La. LEXIS 6121 (June 11, 1973).

Prosecutor’s comments in closing argument regarding the State’s uncontradicted evidence, made while pointing at defendants, was not a comment on their failure to testify, thus did not require a mistrial. State v. Cryer, 262 LA. 575, 263 So. 2d 895, 1972 La. LEXIS 5949 (June 5, 1972).

Where comment on the failure of a defendant to testify in his own defense is reprobated, defense counsel has two avenues available for the correction of such prejudicial comment: counsel may ask that the judge admonish the jury to disregard the remarks or request that a mistrial be ordered. State v. Braxton, 257 LA. 183, 241 So. 2d 763, 1970 La. LEXIS 3388 (Nov. 9, 1970), overruled in part by State v. Searle, 339 So. 2d 1194, 1976 La. LEXIS 3749 (La. 1976), overruled by State v. Searle, 339 So. 2d 1194, 1976 La. LEXIS 4629 (La. 1976).

••• Evidence Not Admitted. — Prosecutor had inferred from the evidence that the other person at the residence where defendant was arrested was a distributor of cocaine, and distributed cocaine to defendant, but, merely attempting to paint a scenario in which defendant gained dominion and control over all or part of the cocaine on the table, by inferring from the evidence that the other person had distributed it to her, did not violate La. Code Crim. Proc. Ann. art. 770(2). State v. Toups, 859 So. 2d 768, 2003 La. App. LEXIS 2868 (Oct. 8, 2003).

Defendant’s main argument, that the cocaine found in his possession belonged to his nephew, was not an impermissible reference to defendant’s other crimes; the prosecutor stated that defendant’s nephew was only trying to protect his uncle as the nephew had no criminal history, and therefore the nephew’s sentence would have been more lenient than defendant’s; the trial court had not erred in not granting defendant’s motion for a mistrial. State v. Williams, 841 So. 2d 936, 2003 La. App. LEXIS 452 (Feb. 25, 2003).

By failing to make a motion for a mistrial under La. Code Crim. Proc. Ann. art. 770(2) after the prosecutor improperly referred to inadmissible other crimes in argument to the jury counsel was ineffective in trial of attempted possession of a firearm while in possession of a controlled and dangerous substance in violation of La. Rev. Stat. Ann. § 14:95(E). State v. Robinson, 784 So. 2d 781, 2001 La. App. LEXIS 1212 (Apr. 11, 2001), reversed by La. 01-1373, 816 So. 2d 846, 2002 La. LEXIS 1405 (La. Apr. 26, 2002).

Argument of the prosecutor which darkly attributed the absence of a state witness to defendant stopped short of accusing defendant of an uncharged crime and did not warrant the grant of defendant’s motion for mistrial under La. Code Crim. Proc. Ann. arts. 770 and 771. State v. Ward, 670 So. 2d 562, 1996 La. App. LEXIS 348 (Feb. 29, 1996), writ of certiorari denied by La. 97-0642, 701 So. 2d 165, 1997 La. LEXIS 2765 (La. Sept. 19, 1997).

Where the prosecution referred to the defendant selling crack cocaine in a cocaine possession case, the prosection violated La. Code Crim. Proc. Ann. art. 774, and the defendant was entitled to a mistrial under La. Code Crim. Proc. Ann. art. 770(2). State v. Boutte, 635 So. 2d 617, 1994 La. App. LEXIS 984 (Apr. 6, 1994).

Where a district attorney made a reference to defendant as a murderer, pursuant to La. Code Crim. Proc. Ann. art. 770, defendant was entitled to a mistrial because the reference was regarding an alleged crime, for which evidence was not admissible. State v. Ramoin, 554 So. 2d 278, 1989 La. App. LEXIS 2497 (Dec. 13, 1989).

A trial court properly sustained an objection and admonished the prosecutor for his reference to inadmissible evidence, which exceeded the scope of argument permitted under La. Code Crim. Proc. Ann. art. 774, but the error did not mandate a mistrial under La. Code Crim. Proc. Ann. art. 770. State v. Di Losa, 529 So. 2d 14, 1988 La. App. LEXIS 1256 (May 16, 1988), writ of certiorari denied by 538 So. 2d 1010, 1989 La. LEXIS 500 (La. 1989).

La. Code Crim. Proc. Ann. art. 770 prohibits references to inadmissible evidence of other crimes; however, evidence of words or actions which form a part of the res gestae are not prohibited. State v. Wascom, 524 So. 2d 1342, 1988 La. App. LEXIS 922 (Apr. 19, 1988), writ of certiorari denied by 531 So. 2d 470, 1988 La. LEXIS 2180 (La. 1988).

La. Code Crim. Proc. Ann. art. 770(2) prohibits a prosecutor from referring to another crime committed or alleged to have been committed as to which evidence is not admissible. State v. Wascom, 524 So. 2d 1342, 1988 La. App. LEXIS 922 (Apr. 19, 1988), writ of certiorari denied by 531 So. 2d 470, 1988 La. LEXIS 2180 (La. 1988).

Trial court is given discretion to determine whether a fair trial is impossible or an admonition is adequate to assure a fair trial when prejudicial conduct does not fit within the mandatory mistrial provisions of La. Code Crim. Proc. Ann. art. 770. State v. Wascom, 524 So. 2d 1342, 1988 La. App. LEXIS 922 (Apr. 19, 1988), writ of certiorari denied by 531 So. 2d 470, 1988 La. LEXIS 2180 (La. 1988).

Where defendant was charged with possession of a controlled substance, the prosecutor’s remarks during closing arguments alluding to defendant’s involvement in a scheme to distribute the drug, amounted to a comment on an uncharged crime as to which evidence was not admissible; such a comment was prejudicial error requiring a mistrial under La. Code Crim. Proc. Ann. art. 770(2), or a new trial. State v. Johnson, 484 So. 2d 867, 1986 La. App. LEXIS 6207 (Feb. 25, 1986).

In closing argument, a prosecutor’s reference to defendant as a drug dealer was not by its nature a direct or indirect referral to other crimes, which would warrant a mistrial under La. Code Crim. Proc. Ann. art. 770; hence, on appeal the court affirmed defendant’s conviction for attempted possession of amphetamine and the denial of his motion for a mistrial. State v. Broussard, 461 So. 2d 486, 1984 La. App. LEXIS 10142 (Dec. 12, 1984).

Where a trial court admonished the prosecutor and defense counsel, in the jury’s presence, to keep closing arguments within the framework of the evidence in response to the prosecutor’s closing argument reference to defendant as a drug dealer, under La. Code Crim. Proc. Ann. art. 770 such was sufficient admonition for a single isolated remark; hence, on appeal the court affirmed defendant’s conviction for attempted possession of amphetamine and the denial of his motion for a mistrial. State v. Broussard, 461 So. 2d 486, 1984 La. App. LEXIS 10142 (Dec. 12, 1984).

Considering the connexity between the actions of defendant during the armed robbery and the murder charge, and the practical inability to completely segregate comments on one during the trial of the other, it was not impermissible to admit evidence of defendant’s arrest for murder; because the evidence was admissible, even though the evidence was not allowed into the record by the trial judge, the comments by the district attorney during closing argument did not come within the scope of the mandatory mistrial provisions of La. Code Crim. Proc. Ann. art. 770(2), and, instead, they come within the scope of La. Code Crim. Proc. Ann. art. 771, and the trial court was within its discretion in admonishing the jury to disregard the comments, and denying the motion for mistrial. State v. Nuccio, 454 So. 2d 93, 1984 La. LEXIS 9377 (June 25, 1984).

Under La. Code Crim. Proc. Ann. art. 774, closing arguments shall be confined to evidence admitted, to the lack of evidence, to conclusions of fact that the state or defendant may draw therefrom, and to the law applicable to the case; if oral argument goes beyond these limits, it may fall within the ambit of La. Code Crim. Proc. Ann. arts. 770 and 771. State v. Napoli, 428 So. 2d 957, 1983 La. App. LEXIS 7837 (Feb. 22, 1983), set aside in part by 437 So. 2d 868, 1983 La. LEXIS 11299 (La. 1983).

Allegation that prosecution forced defendant to testify by wording of opening statement did not merit inference the statement was the type of comment prohibited by La. Code Crim. Proc. Ann. art. 770. State v. Moore, 414 So. 2d 340, 1982 La. LEXIS 10978 (May 17, 1982), writ of certiorari denied by 463 U.S. 1214, 103 S. Ct. 3553, 77 L. Ed. 2d 1399, 1983 U.S. LEXIS 4717, 51 U.S.L.W. 3920 (1983), not followed by State v. Banks, 428 So. 2d 544, 1983 La. App. LEXIS 8059 (La.App. 4 Cir. 1983).

Reference to defendant’s criminal record by the prosecution in closing argument, in an argument limiting such reference to its pertinence in weighing defendant’s credibility, did not, under the literal terms of La. Code Crim. Proc. Ann. art. 770, refer to other crimes as to which evidence was not admissible. State v. Ledet, 298 So. 2d 761, 1974 La. LEXIS 3630 (June 10, 1974).

Where defendant’s convictions were properly before the jury in connection with defendant’s credibility and where the prosecutor’s brief and passing reference to them in argument was limited to their applicability to defendant’s credibility, the trial court did not commit error by failing to grant a mistrial for a violation of La. Code Crim. Proc. Ann. art. 770; however, because without a strict admonition the jury may easily have accepted such an argument as tending to prove defendant’s guilt instead of his lack of credibility, and because in the absence of the restraint shown by the prosecutor such a reference may easily have constituted a violation of art. 770, such reference in the state’s argument to the jury was discouraged. State v. Ledet, 298 So. 2d 761, 1974 La. LEXIS 3630 (June 10, 1974).

••• Fair Comment & Fair Response. — Prosecutor’s comment in defendant’s case was a permissible general comment on the strength of the State’s unrebutted evidence because the prosecutor’s remarks answered the defense’s theory of misidentification; the prosecutor’s remark was intended to emphasize the strength of the identification evidence, as opposed to a reference intended to draw the jury’s attention to defendant’s failure to testify. Thus, the trial court did not err in overruling defendant’s objection to the prosecutor’s comment or in denying the motion for a new trial that was based on the overruling of defendant’s objection. State v. Lai, 902 So. 2d 550, 2005 La. App. LEXIS 1072 (Apr. 26, 2005), writ denied by La. 2005-1681, 922 So. 2d 1175, 2006 La. LEXIS 475 (La. Feb. 3, 2006).

Prosecutor’s comments in closing argument regarding the lack of defense witnesses to corroborate the existence of defendant’s gold tooth at the time of the offense were permissible comments on the lack of evidence where the prosecutor was in process of reviewing the evidence and explaining to the jury how the evidence proved each element of the crime, and the prosecutor did not focus the jury’s attention on the defendant’s failure to produce evidence but rather was simply pointing out the lack of evidence. State v. Jackson, 880 So. 2d 69, 2004 La. App. LEXIS 1868 (July 27, 2004), writ denied in part by La. 2004-1409, 898 So. 2d 1290, 2005 La. LEXIS 1046 (La. Apr. 8, 2005), writ denied by La. 2005-0232, 901 So. 2d 1094, 2005 La. LEXIS 1578 (La. May 6, 2005), writ denied by 999 So. 2d 776, 2009 La. LEXIS 1940 (La. 2009).

In a battery case, the trial court did not err in denying defendant’s request for a new trial following the State’s closing remarks with respect to defendant’s post-arrest silence as defense counsel “opened the door” regarding defendant’s post-arrest silence when he attacked the thoroughness of the police investigation, particularly during cross-examination of a detective who conducted the crime-scene investigation. State v. Morris, 876 So. 2d 247, 2004 La. App. LEXIS 1474 (June 9, 2004), writ denied by La. 2004-1641, 888 So. 2d 193, 2004 La. LEXIS 3435 (La. Nov. 19, 2004).

In prosecution of an unauthorized use of a movable and simple criminal damage case, where defendant alleged he used the victims’ tractor at a construction site to pull his truck out of the mud, a mistrial would not have been appropriate based on the prosecutor’s comments about a tool trailer, its contents, and the removal of the forms blocking access to the garage where the trailer was located, as these comments were admissible and intertwined with the charged offense to such an extent that the prosecutor could not accurately present his case without the references. State v. Shaw, 850 So. 2d 868, 2003 La. App. LEXIS 1861 (June 25, 2003).

Where a prosecutor’s comment was a permissible general comment on the strength of the State’s unrebutted evidence, a mistrial did not have to be declared upon motion of the defendant pursuant to La. Code Crim. Proc. Ann. art. 770(3) since the prosecutor made no direct reference to the defendant’s failure to take the stand. State v. Pendleton, 783 So. 2d 459, 2001 La. App. LEXIS 548 (Mar. 14, 2001), writ denied by La. 2001-1242, 807 So. 2d 243, 2002 La. LEXIS 300 (La. Jan. 25, 2002).

Prosecutor’s reference to defendant’s failure to subpoena a witness was not a reference to defendant’s failure to testify, and was not a ground for mandatory mistrial under La. Code Crim. Proc. Ann. art. 770(3); a mistrial should be declared only when defendant has suffered such substantial prejudice that he has been deprived of any reasonable expectation of a fair trial. State v. Anderson, 706 So. 2d 598, 1998 La. App. LEXIS 30 (Jan. 21, 1998).

Argument of the prosecutor which darkly attributed the absence of a state witness to defendant stopped short of accusing defendant of an uncharged crime and did not warrant the grant of defendant’s motion for mistrial under La. Code Crim. Proc. Ann. arts. 770 and 771. State v. Ward, 670 So. 2d 562, 1996 La. App. LEXIS 348 (Feb. 29, 1996), writ of certiorari denied by La. 97-0642, 701 So. 2d 165, 1997 La. LEXIS 2765 (La. Sept. 19, 1997).

State’s comment upon defendant’s failure to produce a witness was not an impermissible reference to his failure to testify in his own defense pursuant to La. Code Crim. Proc. Ann. art. 770(3) but was a permissible reference to defendant’s lack of evidence. State v. Simon, 617 So. 2d 153, 1993 La. App. LEXIS 1490 (Apr. 7, 1993).

Where defendant did not testify at trial, nor did he present any witnesses on his behalf, and where the State made no direct reference to the failure of defendant to testify but did in closing focus on the strength of the State’s case and the lack of evidence to refute it, defendant’s request for a mistrial based on the State’s comments was properly denied. State v. White, 498 So. 2d 1100, 1986 La. App. LEXIS 8634 (Dec. 10, 1986), writ of certiorari denied by 506 So. 2d 109, 1987 La. LEXIS 9210 (La. 1987).

In a criminal prosecution for possession of cocaine, the prosecutor’s comment that defendant was in the area and a suspected drug deal was in progress during closing argument to the jury was not grounds for a mistrial by the introduction of other crimes in contravention of La. Code Crim. Proc. Ann. art. 770(2), because the statement was fair comment on the evidence concerning the circumstances surrounding defendant’s arrest. State v. Robinson, 490 So. 2d 501, 1986 La. App. LEXIS 7133 (June 5, 1986), writ of certiorari denied by 495 So. 2d 303, 1986 La. LEXIS 7442 (La. 1986).

Appeals court, in affirming manslaughter verdict, stated that the prosecutor could be given some latitude under La. Code Crim. Proc. Ann. arts. 770, 771 to use argument outside the scope of La. Code Crim. Proc. Ann. art. 774 to refute defense argument of like character. State v. Jackson, 452 So. 2d 1225, 1984 La. App. LEXIS 8960 (June 6, 1984).

In the prosecution of defendant, defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. arts. 770(3) and 771, and former La. Rev. Stat. Ann. § 15:461 (now La. Code Evid. Ann. arts. 504 and 505), where the State commented in its closing argument on defendant’s assertion of his privilege as to private conversations between husband and wife. State v. Bennett, 357 So. 2d 1136, 1978 La. LEXIS 5836 (Apr. 10, 1978).

••• Inflammatory Statements. — Where defense counsel earlier made statements about the community in which the drug transactions took place, and the state’s comments in closing about defendant’s actions in a residential area with schools was simply a rebuttal, it was not error to deny defendant’s motion for mistrial, and additionally, the comment did not fit into one of the criteria given in La. Code Crim. Proc. Ann. art. 770. State v. Robertson, 840 So. 2d 631, 2003 La. App. LEXIS 372 (Feb. 12, 2003), writ denied by La. 2003-0939, 870 So. 2d 285, 2004 La. LEXIS 1369 (La. Apr. 23, 2004).

Defendant’s conviction of second-degree murder was affirmed; the prosecutor’s comment during closing argument regarding a possible sentence for defendant did not constitute reversible error or fall within the mandatory mistrial provisions of La. Code Crim. Proc. Ann. art. 770. State v. Brown, 780 So. 2d 536, 2001 La. App. LEXIS 59 (Jan. 31, 2001), writ denied by La. 2001-0912, 807 So. 2d 854, 2002 La. LEXIS 409 (La. Feb. 1, 2002).

Defendant’s motion for mistrial, subject to judicial discretion under La. Code Crim. Proc. Ann. art. 775, was properly denied under art. 770 in the face of a detective’s brief reference to other crimes during questioning by defense counsel where the detective was not considered a court official, and the comment did not influence the guilty verdict; La. Code Crim. Proc. Ann. art. 771 provides that the court can admonish the jury to disregard such a remark upon defendant’s request, thereby avoiding a mistrial, unless the admonition was insufficient to assure a fair trial. State v. Nicholson, 703 So. 2d 173, 1997 La. App. LEXIS 2775 (Nov. 26, 1997), writ denied by La. 98-0014, 805 So. 2d 200, 1998 La. LEXIS 1112 (La. May 1, 1998).

Defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. art. 770 because the prosecution’s reference to defendant as a “criminal” during rebuttal did not necessarily imply that defendant had a prior conviction, but only referred to defendant’s prior conduct with the victim. State v. Taylor, 665 So. 2d 149, 1995 La. App. LEXIS 3432 (Dec. 6, 1995).

Comment made by the prosecutor did not fall within the confines of La. Code Crim. Proc. Ann. art. 770. State v. Wright, 564 So. 2d 1269, 1989 La. App. LEXIS 1669 (Sept. 28, 1989).

Mistrial was not warranted under La. Code Crim. Proc. Ann. art. 770(1), where the only mention of race or color was in defendant’s testimony, which was not chargeable to the prosecutor. State v. Hoofkin, 476 So. 2d 481, 1985 La. App. LEXIS 9961 (Oct. 8, 1985).

Closing argument of the assistant district attorney in the murder trial of the two black defendants was filled with direct and indirect appeals to the racial prejudices of the all white jury; therefore, the trial court should have declared a mistrial as the assistant district attorney’s statements were out of place, irrelevant to the proceedings, and of a clearly inflammatory racial nature. State v. Wilson, 404 So. 2d 968, 1981 La. LEXIS 10435 (Sept. 28, 1981).

Defendant was properly convicted of attempted second degree murder because even though it was improper for the prosecutor to make the jurors think of themselves as crime victims, by telling the jury if they were shot in the face at close range, they would not forget their assailant, the state’s rebuttal argument was not so inflammatory that a mistrial should have been declared. State v. McClinton, 399 So. 2d 178, 1981 La. LEXIS 8207 (May 18, 1981).

Scope of closing argument was defined by La. Code Crim. Proc. Ann. art. 774, but defendant was required to object and afford an opportunity for the trial court to correct the effect of allegedly prejudicial remarks by the prosecutor by either ordering a mistrial or admonishing the jury, as provided by La. Code Crim. Proc. Ann. arts. 770 and 771, and defendant, having failed to object, waived the defect. State v. Anthony, 347 So. 2d 483, 1977 La. LEXIS 4917 (June 20, 1977).

Prosecutor’s reference to defendant’s race was not an immaterial and irrelevant reference that might have created prejudice against defendant in the mind of the jury where he was relating the fact that the testimony of witnesses to the robbery corroborated the description given by the victims. State v. McCray, 337 So. 2d 1158, 1976 La. LEXIS 4439 (Oct. 6, 1976).

•• Defendant’s Rights

••• Right to Fair Trial. — Appellate court found that comments made by a prosecutor about a defense attorney, particularly, “He should be ashamed of himself,” were outside scope of proper rebuttal argument, under La. Code Crim. Proc. Ann. art. 774, but were only of such magnitude requiring an admonition if requested, under La. Code Crim. Proc. Ann. art. 771, and not within La. Code Crim. Proc. Ann. art. 770, which would have required a mistrial. State v. Robertson, 831 So. 2d 389, 2002 La. App. LEXIS 3249 (Oct. 29, 2002).

La. Code Crim. Proc. Ann. art. 770 provides for a mistrial when a remark is made by the judge, the district attorney, or a court official within the hearing of the jury and the remark refers to another crime committed or alleged to have been committed by defendant as to which evidence is not admissible; when such a remark is made by a witness, La. Code Crim. Proc. Ann. art. 771 provides that a mistrial is not required, if the court is satisfied that an admonition to the jury is sufficient to assure the defendant a fair trial. State v. Miles, 739 So. 2d 901, 1999 La. App. LEXIS 2120 (June 25, 1999), writ of certiorari denied by La. 1999-2249, 753 So. 2d 231, 2000 La. LEXIS 262 (La. Jan. 28, 2000).

Where a prosecutor’s remarks about possible sentences while cross-examining a defendant were based on testimony first elicited by questioning from defense counsel, and the substance of the remarks was already before the jury, they did not constitute reversible error, and, although the prosecutor should not have repeated the remarks after an admonition by the trial court, the remarks did not fall within the specific grounds for a mistrial, nor did they constitute conduct so prejudicial as to deny defendant a fair trial. State v. Lyons, 597 So. 2d 593, 1992 La. App. LEXIS 959 (Mar. 31, 1992).

••• Right to Remain Silent

•••• General Overview. — Trial court properly denied defendant’s motion for a mistrial based on the trial court’s statement to the jury that the defense most often presented evidence; the trial court’s comment was neither a direct nor indirect reference to defendant’s failure to testify and did not reflect an intent to emphasize defendant’s failure to testify. State v. Wright, 796 So. 2d 850, 2001 La. App. LEXIS 2107 (Oct. 3, 2001), writ denied by La. 2001-3215, 828 So. 2d 565, 2002 La. LEXIS 3190 (La. Nov. 1, 2002).

Mistrial was granted because, although the prosecutor may have merely intended an enumeration of defendant’s constitutional rights, his closing remarks directly focused the jury’s attention on the fact that defendant did not testify on his own behalf, and violated La. Code Crim. Proc. Ann. art. 770(3). State v. Fullilove, 389 So. 2d 1282, 1980 La. LEXIS 9038 (Oct. 6, 1980; Rehearing Denied Nove).

•••• Prosecutor’s Comments on Defendant’s Silence. — Where prosecutor’s comments could be questioned in that they gave an obscure suggestion or inference regarding the defendant’s failure to testify, the clearly intended effect was to rebut the defense testimony that was presented at the trial in support of defendant’s argument that his codefendant alone had the specific intent to commit the murder. The record was insufficient to disclose the plain inference that the remarks were intended to focus the jury’s attention on defendant’s failure to testify and there was no error in the trial court’s refusal to grant a mistrial. State v. Taylor, 855 So. 2d 958, 2003 La. App. LEXIS 2545 (Sept. 26, 2003), writ of certiorari denied by La. 2003-3141, 869 So. 2d 848, 2004 La. LEXIS 914 (La. Mar. 19, 2004).

Denial of defendant’s motion for a mistrial based on the prosecutor’s mention of defendant’s post-arrest silence was upheld under the provisions of La. Code Crim. Proc. Ann. art. 770 because there was only a brief mention of the defendant’s post-arrest silence, the trial court admonished the jury to disregard the questions and answers, the State did not use the post-arrest silence for impeachment purposes, and the trial was fairly conducted. State v. Helton, 828 So. 2d 729, 2002 La. App. LEXIS 3139 (Oct. 16, 2002).

In a murder trial where the prosecutor referred to the failure of the defendant to testify in his own defense, the error was harmless State v. Rodriguez, 822 So. 2d 121, 2002 La. App. LEXIS 2073 (June 21, 2002), writ denied by La. 2002-2049, 836 So. 2d 131, 2003 La. LEXIS 558 (La. Feb. 14, 2003).

Defendant’s conviction and sentence for issuing worthless checks were vacated pursuant to La. Code Crim. Proc. Ann. art. 770(3) because the prosecutor commented that defendant did not take the stand, which was a direct reference to defendant’s failure to testify; therefore, a mistrial was warranted without regard to the prosecutor’s intent for the jury to draw unfavorable inferences from defendant’s silence, even though defendant failed to specifically request a mistrial or admonition but instead objected to the improper remarks after closing argument and raised the issue in three motions for a new trial. State v. Ballay, 800 So. 2d 953, 2001 La. App. LEXIS 2204 (Oct. 17, 2001).

Purpose behind La. Code Crim. Proc. Ann. art. 770(3)’s prohibition against a prosecutor’s comment referring to the defendant’s failure to testify in his own defense is to protect the defendant’s Fifth Amendment right against self-incrimination by preventing attention from being drawn directly or indirectly to the fact that the defendant has not testified on his own behalf. State v. Mitchell, 779 So. 2d 698, 2001 La. LEXIS 623 (Feb. 21, 2001), remanded by La. App. 01-0872, 815 So. 2d 1041, 2002 La. App. LEXIS 186 (La.App. 3 Cir. Feb. 13, 2002).

Prosecutor’s statement during closing rebuttal argument stating that one person knew where the gun was did not constitute a direct reference or an indirect reference to defendant’s failure to testify in his defense; the comment was simply an explanation for the State’s inability to introduce the murder weapon because defendant threw it away and was provided as a reason not to penalize the State for failing to enter the murder weapon into evidence. State v. Mitchell, 779 So. 2d 698, 2001 La. LEXIS 623 (Feb. 21, 2001), remanded by La. App. 01-0872, 815 So. 2d 1041, 2002 La. App. LEXIS 186 (La.App. 3 Cir. Feb. 13, 2002).

Denial of defendant’s motion for mistrial under La. Code Crim. Proc. Ann. art. 770(3) affirmed where the prosecutor, during presentation of case, asked a witness on the stand whether the defense had access to the physical evidence collected in this case because the prosecutor’s comment was not intended to draw the jury’s attention to the defendant’s failure to testify, and was asked before prosecutor could have known whether defendant intended to tesitfy. State v. Rogers, 772 So. 2d 960, 2000 La. App. LEXIS 2946 (Nov. 28, 2000), writ denied by La. 2001-0204, 802 So. 2d 641, 2001 La. LEXIS 3342 (La. Dec. 7, 2001).

Prosecutor’s comment during closing argument, that a statement made by the defendant to the police was not made under oath, did not violate La. Code Crim. Proc. Ann. art. 770(3); comment did not constitute a direct or indirect reference to the defendant’s failure to testify at trial. State v. Hebert, 697 So. 2d 1040, 1997 La. App. LEXIS 1731 (June 20, 1997), writ denied by La. 97-1892, 706 So. 2d 450, 1997 La. LEXIS 4046 (La. Dec. 19, 1997).

Defendant was not entitled to a mandatory mistrial under La. Code Crim. Proc. Ann. art. 770(3), where State referred to the fact that defendant could call witnesses during the cross-examination of State’s witness, because this was not a reference to defendant personally testifying and the trial judge admonished the jurors, correcting any misconception. State v. Berry, 684 So. 2d 439, 1996 La. App. LEXIS 2689 (Nov. 8, 1996), writ denied by La. 97-0278, 703 So. 2d 603, 1997 La. LEXIS 3191 (La. Oct. 10, 1997).

State’s comments during closing argument that certain evidence was uncontradicted did not constitute an improper direct or indirect reference to the defendant’s failure to testify. State v. Durham, 673 So. 2d 1103, 1996 La. App. LEXIS 870 (Apr. 16, 1996).

Prosecutor’s reference to the “uncontradicted” testimony did not constitute an impermissible direct or indirect reference to defendant’s failure to testify in his own defense where there were other possible witnesses besides defendant who could have vouched for his whereabouts at the time of the crime. State v. Thornton, 671 So. 2d 481, 1995 La. App. LEXIS 2744 (Oct. 6, 1995).

A defendant’s right to not testify is not violated if the prosecutor comments on defendant’s failure to take the stand, if the evidence of guilty is overwhelming and is harmless error. State v. Lamark, 584 So. 2d 686, 1991 La. App. LEXIS 1914 (June 27, 1991), writ of certiorari denied by 586 So. 2d 566, 1991 La. LEXIS 2731 (La. 1991).

State was entitled to inform the jury, during voir dire, of the defendant’s right to remain silent, and to question them as to the weight they would give the defendant’s testimony without violating the defendant’s right to remain silent, and such questioning did not warrant the ordering of a mistrial under La. Code Crim. Proc. Ann. art. 770(3). State v. Thomas, 553 So. 2d 980, 1989 La. App. LEXIS 2193 (Nov. 16, 1989), writ of certiorari denied by 558 So. 2d 568, 1990 La. LEXIS 583 (La. 1990).

Mistrial was not warranted following an opening statement by a prosecutor in which his comments were in the nature of an improper argument because the improper remarks were not directed to defendant’s race, religion, national origin, another crime committed by defendant as to which evidence was inadmissible, the failure of defendant to testify on his own behalf, or the refusal of the trial judge to direct a verdict. State v. Deboue, 552 So. 2d 355, 1989 La. LEXIS 1462 (June 19, 1989), amended by, reaffirmed, reinstated by 1989 La. LEXIS 2991 (La. Dec. 7, 1989), writ of certiorari denied by 498 U.S. 881, 111 S. Ct. 215, 112 L. Ed. 2d 174, 1990 U.S. LEXIS 4801, 59 U.S.L.W. 3250 (1990).

Prosecutor’s repeated references to uncontroverted evidence during the State’s closing argument did not trigger the mandate set forth at La. Code Crim. Proc. Ann. art. 770(3) for the declaration of a mistrial and the order for a new trial; the comments were indirect and drew attention to the strength of the State’s case, and the fact that defense counsel’s cross-examination did not challenge certain essential elements, not the fact that defendant did not testify. State v. Sergon, 539 So. 2d 1275, 1989 La. App. LEXIS 435 (Mar. 15, 1989).

La. Code Crim. Proc. Ann. art. 770(3) provided that a mistrial “shall” be declared when the prosecutor indirectly referred to the defendant’s failure to testify on his own behalf; where there was such a reference, the trial court’s failure to declare a mistrial constituted reversible error. State v. Johnson, 541 So. 2d 818, 1989 La. LEXIS 86 (Jan. 30, 1989).

Under La. Code Crim. Proc. Ann. art. 770, the state’s alleged comment on the defendant’s failure to testify would only have been grounds for a mistrial if the defendant was the only person who could have refuted or corroborated the victim’s statements; the medical witnesses also corroborated the victim’s statements. State v. Martin, 475 So. 2d 101, 1985 La. App. LEXIS 8721 (Aug. 21, 1985).

Remark by prosecution in closing argument that the State’s case stood uncontroverted was not improper because it referred to the weakness of the totality of the evidence presented by the defense and not to the defendant’s failure to testify. State v. Hebert, 443 So. 2d 620, 1983 La. App. LEXIS 9552 (Nov. 9, 1983).

Trial judge did not err in refusing to grant the defendant a mistrial under La. Code Crim. Proc. Ann. arts. 770 and 771 where the prosecutor made reference to defendant’s failure to testify and his post-arrest silence; the prosecutor’s intent clearly was to refer to a prior inconsistent statement made by the defendant and such reference was properly within the scope of closing argument. State v. Kersey, 406 So. 2d 555, 1981 La. LEXIS 10916 (Nov. 16, 1981).

The State’s retort that a defendant hadn’t taken the stand because if he had done so, the State would have been able to ask him if he had been convicted of any crime, was grounds for a mistrial given the State made a remark or comment within the hearing of the jury on the failure of defendant to testify in his own defense; an admonition to the jury to disregard the remark or comment was not sufficient to prevent a mistrial. State v. Marcello, 375 So. 2d 94, 1979 La. LEXIS 6920 (Sept. 4, 1979).

Trial court was correct in overruling defendant’s motion for mistrial under La. Code Crim. Proc. Ann. art. 770, when the appellate court was unwilling to hold that a mistrial was required because of the incidental and almost inadvertent reference to defendant’s custodial silence in two lines of a 101 page trial transcript, especially in the absence of any indication of the deliberate intent of the State to inject or exploit the issue. State v. Smith, 336 So. 2d 867, 1976 La. LEXIS 4188 (June 21, 1976).

Prosecutor’s statement to the jury that the State’s evidence was uncontradicted was not a reference to defendant’s failure to testify and therefore the trial court properly denied defendant’s motion for a mistrial made pursuant to La. Code Crim. Proc. Ann. art. 770. State v. Shilow, 252 LA. 1105, 215 So. 2d 828, 1968 La. LEXIS 2477 (Nov. 12, 1968), writ of certiorari denied by 397 U.S. 927, 90 S. Ct. 932, 25 L. Ed. 2d 106, 1970 U.S. LEXIS 3066 (1970).

•••• Self-Incrimination Privilege. — Where defendant was precluded from answering whether he had testified at a co-defendant’s trial, and the trial court admonished the jury to disregard any references to defendant’s testimony or lack thereof at the other trial, the admonition was sufficient to assure defendant a fair trial. State v. Vernon, 385 So. 2d 200, 1980 La. LEXIS 7846 (May 19, 1980).

Under La. Code Crim. Proc. Ann. art. 770, the State’s mention in rebuttal argument that defendant failed to testify, even though it was made in reference to his courtroom demeanor, constituted reversible error mandating a mistrial; hence, on appeal the court reversed defendant’s conviction for armed robbery and the sentence imposed and remanded the case to the district court for a new trial. State v. Hall, 297 So. 2d 413, 1974 La. LEXIS 4555 (July 1, 1974).

•• Direct Examinations. — A remark made by a police office on direct examination concerning other potential perpetrators, that defendant was identified in two other rapes, did not constitute grounds for a mistrial; the police officer was not one of the persons whose remarks fall within La. Code Crim. Proc. Ann. art. 770, and the comment was not solicited by the prosecutor. State v. Givens, 776 So. 2d 443, 2001 La. LEXIS 122 (Jan. 17, 2001).

•• Examination of Witnesses

••• General Overview. — Prosecutor’s questions to an officer on direct examination with regard to whether defendant was advised of his Miranda rights and made any statements post-Miranda were troubling and were not favored; however, the questioning presented no reversible error and the trial court did not err in deciding to admonish the jury and in denying defendant’s motion for a mistrial under La. Code Crim. Proc. Ann. art. 770(3). State v. Iverson, 855 So. 2d 835, 2003 La. App. LEXIS 2515 (Sept. 24, 2003), writ denied by La. 2003-2950, 872 So. 2d 510, 2004 La. LEXIS 1744 (La. May 14, 2004).

Vague and unprompted reference by a state’s witness to defendant’s detention for other crimes did not require a mistrial under La. Code Crim. Proc. Ann. art. 770; simple admonishment was proper under La. Code Crim. Proc. Ann. art. 771. State v. Logwood, 670 So. 2d 660, 1996 La. App. LEXIS 696 (Mar. 6, 1996).

Although a police officer indirectly and ambiguously alluded to the fact that a defendant had been in reform school, a trial court did not err in failing to grant a mistrial at defendant’s request, because the officer was not an official within the meaning of La. Code Crim. Proc. Ann. art. 770(2), and there was no error in the trial court’s failure to admonish the jury to disregard the remark, because the defendant’s attorney had not requested such an admonition as required by La. Code Crim. Proc. Ann. art. 771. State v. Love, 602 So. 2d 1014, 1992 La. App. LEXIS 1527 (May 20, 1992).

••• Cross-Examination. — Where a prosecutor’s remarks about possible sentences while cross-examining a defendant were based on testimony first elicited by questioning from defense counsel, and the substance of the remarks was already before the jury, they did not constitute reversible error, and, although the prosecutor should not have repeated the remarks after an admonition by the trial court, the remarks did not fall within the specific grounds for a mistrial, nor did they constitute conduct so prejudicial as to deny defendant a fair trial. State v. Lyons, 597 So. 2d 593, 1992 La. App. LEXIS 959 (Mar. 31, 1992).

In a trial for forcible rape, the trial court did not err in failing to declare a mistrial under La. Code Crim. Proc. Ann. art. 770(2) when defendant’s wife testified that defendant had hit her in the face; by testifying as an alibi witness, the wife subjected herself to cross-examination on any relevant matter, and the “other crime” evidence was relevant to show that defendant used force or threats of physical violence, which was one of the elements of forcible rape under La. Rev. Stat. Ann. § 14:42.1. State v. Prestenback, 542 So. 2d 660, 1989 La. App. LEXIS 674 (Apr. 12, 1989).

•• Judicial Discretion. — Generally, evidence of other crimes committed by the defendant is inadmissible at trial where there is a risk of grave prejudice to the defendant; moreover, a mistrial is a drastic remedy that should be employed only where remarks result in a substantial prejudice sufficient to deprive the defendant of a fair trial, and the determination of whether prejudice has resulted lies within the sound discretion of the trial judge. State v. Davis, 841 So. 2d 952, 2003 La. App. LEXIS 476 (Feb. 25, 2003), writ of certiorari denied by La. 2003-0948, 857 So. 2d 516, 2003 La. LEXIS 3284 (La. Nov. 7, 2003).

Review of the record as a whole established that the trial court’s voir dire limitations were not an abuse of discretion; the limitations were not so restrictive as to deprive counsel of a reasonable opportunity to determine grounds for challenges for cause and for the intelligent exercise of peremptory challenges, as required under La. Const. art. I, § 17 and La. Code Crim. Proc. Ann. art. 786. State v. Hamilton, 681 So. 2d 1217, 1996 La. LEXIS 2086 (Sept. 5, 1996), writ of certiorari denied by 520 U.S. 1216, 117 S. Ct. 1705, 137 L. Ed. 2d 830, 1997 U.S. LEXIS 2956, 65 U.S.L.W. 3754 (1997).

Trial court did not abuse its discretion under La. Code Crim. Proc. Ann. arts. 771 and 775 in admonishing the jury rather than declaring a mistrial following a tearful outburst by a spectator who was then removed from the courtroom; a mistrial was not mandated by La. Code Crim. Proc. Ann. art. 770. State v. Wright, 441 So. 2d 1301, 1983 La. App. LEXIS 9666 (Nov. 22, 1983).

•• Motions for Mistrial. — Trial court did not err in denying defendant’s motion for mistrial after State introduced evidence that defendant was housed in maximum security pod at the time of the alleged battery on a corrections officer; even if the trial court erred, the error was harmless because of the nature of the crime charged, a jury could infer that defendant had committed a previous crime. State v. Marsalis, 902 So. 2d 1081, 2005 La. App. LEXIS 1088 (Apr. 26, 2005).

Defendant’s convictions for armed robbery, aggravated burglary, and possession of a firearm while in possession of marijuana were proper where the trial court did not err in denying his motion for a mistrial because the prosecutor’s comment that defendant had been in jail for two years did not fall under the provisions of La. Code Crim. Proc. Ann. art. 770 that automatically warranted a mistrial. The remark was only of such magnitude as to fall within La. Code Crim. Proc. Ann. art. 771 which required an admonition if requested and defense counsel did not request an admonition. State v. Williams, 902 So. 2d 485, 2005 La. App. LEXIS 1091 (Apr. 26, 2005), writ denied by La. 2005-1640, 922 So. 2d 1173, 2006 La. LEXIS 469 (La. Feb. 3, 2006), remanded by 8 So. 3d 3, 2009 La. App. LEXIS 60 (La.App. 5 Cir. 2009).

Prosecutor’s comment during closing argument in an armed robbery case that the defense failed to call a witness did not warrant a mistrial because it was a response to defense counsel’s suggestion that defendant was parked in front of a certain business due to an appointment, and a comment about a gun was merely a response to the argument of defense counsel; moreover, the trial judge gave curative instructions in both instances. State v. Falkins, 880 So. 2d 903, 2004 La. App. LEXIS 1870 (July 27, 2004), writ denied by La. 2004-2220, 889 So. 2d 266, 2005 La. LEXIS 180 (La. Jan. 14, 2005), writ denied by La. 2004-2171, 902 So. 2d 1045, 2005 La. LEXIS 1799 (La. May 20, 2005).

In a battery case, the trial court did not err in denying defendant’s request for a new trial following the State’s closing remarks with respect to defendant’s post-arrest silence as defense counsel “opened the door” regarding defendant’s post-arrest silence when he attacked the thoroughness of the police investigation, particularly during cross-examination of a detective who conducted the crime-scene investigation. State v. Morris, 876 So. 2d 247, 2004 La. App. LEXIS 1474 (June 9, 2004), writ denied by La. 2004-1641, 888 So. 2d 193, 2004 La. LEXIS 3435 (La. Nov. 19, 2004).

Where an expert indicated he was making a comparison to a palm print card that was “on file,” the state made an error in making a indirect reference to a prior crime, however, based on the overwhelming evidence of defendant’s guilt, the appellate court found such an error to have been harmless; by the time the prints were taken from defendant at his robbery trial, the jury had already heard the testimony from the other witnesses connecting defendant to the crime, and from the store clerk identifying defendant as the person who had robbed her and reciting the details of the robbery. State v. Guiden, 873 So. 2d 835, 2004 La. App. LEXIS 1178 (May 12, 2004).

In a murder case, although a witness testified that defendant had threatened to kill her, the comment did not contribute to the jury’s verdict; thus, the trial court’s failure to grant a mistrial was harmless error. State v. Genter, 872 So. 2d 552, 2004 La. App. LEXIS 1120 (Apr. 7, 2004), writ denied by La. 2004-1302, 885 So. 2d 585, 2004 La. LEXIS 3216 (La. Oct. 29, 2004).

Defendant’s conviction for the burglary of an inhabited dwelling was proper, where the prosecutor’s remark about using “residences” instead of “a residence” did not “unmistakably” point to evidence of another crime by defendant; one such plural reference, instead of using the singular form, did not appear to warrant the drastic remedy of a mistrial, La. Code Crim. Proc. Ann. art. 770. State v. Brown, 871 So. 2d 1240, 2004 La. App. LEXIS 797 (Mar. 31, 2004), writ denied by La. 2004-1285, 883 So. 2d 1044, 2004 La. LEXIS 3129 (La. Oct. 15, 2004).

In a criminal appeal, the court affirmed defendant’s conviction, even though the prosecutor improperly referred to his right to remain silent; defendant never requested an admonishment or mistrial under La. Code Crim. Proc. Ann. art. 770(3), and furthermore, the error was harmless because the evidence of defendant’s guilt was overwhelming. State v. Lee, 868 So. 2d 256, 2004 La. App. LEXIS 402 (Mar. 3, 2004), writ denied by La. 2004-1128, 883 So. 2d 1027, 2004 La. LEXIS 3030 (La. Oct. 8, 2004), writ denied by 967 So. 2d 534, 2007 La. LEXIS 2647 (La. 2007).

In an attempted second degree murder case arising from a drive-by shooting, a witness’ mention of defendant’s parole status did not require a mistrial. State v. Hamilton, 867 So. 2d 151, 2004 La. App. LEXIS 443 (Mar. 3, 2004), writ denied by La. 2004-1227, 899 So. 2d 567, 2005 La. LEXIS 1282 (La. Apr. 22, 2005).

Defendant’s conviction for possession with the intent to distribute marijuana within 1,000 feet of Kenner Drug Free Zone # 11 and the denial of his motion for a mistrial was proper where, considering the context in which defense counsel asked defendant about the crimes for which he was incarcerated, the court did not agree that defense counsel opened the door for the State to ask defendant about an arrest; however, the court concluded that it was a harmless error because defendant admitted having a conviction for selling cocaine and the jury was thus aware of his history of selling drugs. State v. Washington, 866 So. 2d 973, 2004 La. App. LEXIS 58 (Jan. 27, 2004).

In a distribution of cocaine case, while the trial judge should have sustained defendant’s objections to the prosecutor’s improper, immaterial, and irrelevant comments about the war on drugs during his opening statement, a mistrial was not warranted as the evidence at trial was overwhelming against defendant and there was no indication that the jurors convicted defendant based on the remark. State v. Williams, 866 So. 2d 1003, 2004 La. App. LEXIS 77 (Jan. 27, 2004), writ denied by La. 2004-0450, 876 So. 2d 832, 2004 La. LEXIS 2144 (La. June 25, 2004).

Police officers are not “court officials” for purposes of La. Code Crim. Proc. Ann. art. 770. State v. Walker, 865 So. 2d 172, 2003 La. App. LEXIS 3680 (Dec. 30, 2003).

Impermissible reference to another crime deliberately elicited by the prosecutor is imputable to the state, and will trigger the provisions of La. Code Crim. Proc. Ann. art. 770. State v. Walker, 865 So. 2d 172, 2003 La. App. LEXIS 3680 (Dec. 30, 2003).

Police officer’s simple reference to a familiarity with a defendant and observation of him on other occasions does not constitute a reference to “another crime” committed by the defendant within the meaning of La. Code Crim. Proc. Ann. art. 770(2); thus, where a police sergeant simply testified that he recognized defendant immediately when he viewed a videotape of a drug transaction, and there was no evidence in the record that the prosecutor was attempting to place improper evidence before the jury, denial of defendant’s motion for mistrial was not error. State v. Walker, 865 So. 2d 172, 2003 La. App. LEXIS 3680 (Dec. 30, 2003).

Any references made by the state as to what defendant did or did not say were all references to the statements given to the police that were admitted at trial; thus, the state made no reference to the fact defendant did not testify on his own behalf and, pursuant to La. Code Crim. Proc. Ann. arts. 775 and 770, the trial court did not err by denying a mistrial on that ground. State v. Cooper, 862 So. 2d 512, 2003 La. App. LEXIS 3569 (Dec. 23, 2003), writ denied by La. 2004-0236, 876 So. 2d 74, 2004 La. LEXIS 1900 (La. June 4, 2004).

In a second degree murder case where the prosecutor improperly asked a doctor on direct examination if the gunshot wounds were “execution or assassin type,” the trial court properly denied defendant’s motion for mistrial considering its strong admonitions to the jury to disregard. State v. Fielding, 862 So. 2d 420, 2003 La. App. LEXIS 3353 (Dec. 10, 2003), writ denied by La. 2004-0249, 889 So. 2d 256, 2005 La. LEXIS 195 (La. Jan. 14, 2005).

Where the prosecutor improperly asked a doctor on direct examination if the gunshot wounds were “execution or assassin type,” the trial court properly denied defendant’s motion for mistrial considering its strong admonitions to the jury to disregard. State v. Fielding, 862 So. 2d 420, 2003 La. App. LEXIS 3353 (Dec. 10, 2003), writ denied by La. 2004-0249, 889 So. 2d 256, 2005 La. LEXIS 195 (La. Jan. 14, 2005).

Trial court did not err in denying defendant’s motion for a mistrial; the prosecutor’s comment during closing arguments was a permissible general comment on the strength of the state’s unrebutted evidence, and it was not a reference intended to draw the jury’s attention to defendant’s failure to testify. State v. Cowart, 862 So. 2d 225, 2003 La. App. LEXIS 3279 (Nov. 25, 2003).

Where officer gave an unsolicited response during direct examination which inadvertently conveyed information to the jury that defendant had been arrested previously, the record nonetheless did not reveal a pattern of unresponsive answers or improper intent by the law enforcement officer or prosecutor, and the comment did not fall within the purview of mistrial pursuant to La. Code Crim. Proc. Ann. art. 770. State v. Turner, 859 So. 2d 911, 2003 La. App. LEXIS 2985 (Oct. 29, 2003), writ of certiorari denied by La. 2003-3400, 871 So. 2d 347, 2004 La. LEXIS 1019 (La. Mar. 26, 2004).

Where prosecutor’s comments could be questioned in that they gave an obscure suggestion or inference regarding the defendant’s failure to testify, the clearly intended effect was to rebut the defense testimony that was presented at the trial in support of defendant’s argument that his codefendant alone had the specific intent to commit the murder. The record was insufficient to disclose the plain inference that the remarks were intended to focus the jury’s attention on defendant’s failure to testify and there was no error in the trial court’s refusal to grant a mistrial. State v. Taylor, 855 So. 2d 958, 2003 La. App. LEXIS 2545 (Sept. 26, 2003), writ of certiorari denied by La. 2003-3141, 869 So. 2d 848, 2004 La. LEXIS 914 (La. Mar. 19, 2004).

Prosecutor’s questions to an officer on direct examination with regard to whether defendant was advised of his Miranda rights and made any statements post-Miranda were troubling and were not favored; however, the questioning presented no reversible error and the trial court did not err in deciding to admonish the jury and in denying defendant’s motion for a mistrial under La. Code Crim. Proc. Ann. art. 770(3). State v. Iverson, 855 So. 2d 835, 2003 La. App. LEXIS 2515 (Sept. 24, 2003), writ denied by La. 2003-2950, 872 So. 2d 510, 2004 La. LEXIS 1744 (La. May 14, 2004).

Trial court did not commit error by denying defendant’s motion for mistrial where, in defendant’s trial for possession with intent to distribute cocaine a detective commented that through his investigation he learned that defendant carried weapons, defendant objected to the officer’s testimony and moved for a mistrial; out of the jury’s hearing, defense counsel argued that the mention of the gun constituted prejudicial hearsay, the judge responded that hearsay was not a valid basis for a mistrial motion but the judge nevertheless admonished the jury to disregard the officer’s remark. There was no evidence in the record that the prosecutor deliberately elicited the information about defendant’s reputation for carrying a gun, it appeared his mention of defendant’s reputation for carrying a weapon was intended as an explanation for his actions, moreover, the testimony complained of was not part of a pattern of unresponsive answers. State v. Fisher, 852 So. 2d 1075, 2003 La. App. LEXIS 2218 (July 29, 2003), writ denied by La. 2003-2545, 872 So. 2d 510, 2004 La. LEXIS 1741 (La. May 14, 2004).

Prosecutor’s statement that defendant “didn’t take the same oath the jury saw everybody else take,” was a direct reference to defendant’s failure to testify, and trial court erred in not declaring a mistrial, but very compelling evidence of defendant’s armed robbery and attempted second degree murder of the elderly victim made it harmless error. State v. Small, 850 So. 2d 1019, 2003 La. App. LEXIS 1897 (June 27, 2003), writ denied by La. 2003-2202, 865 So. 2d 75, 2004 La. LEXIS 305 (La. Jan. 30, 2004).

In prosecution of an unauthorized use of a movable and simple criminal damage case, where defendant alleged he used the victims’ tractor at a construction site to pull his truck out of the mud, a mistrial would not have been appropriate based on the prosecutor’s comments about a tool trailer, its contents, and the removal of the forms blocking access to the garage where the trailer was located, as these comments were admissible and intertwined with the charged offense to such an extent that the prosecutor could not accurately present his case without the references. State v. Shaw, 850 So. 2d 868, 2003 La. App. LEXIS 1861 (June 25, 2003).

In defendant’s drug case, a court did not err by denying defendant’s motion for mistrial where, although the prosecutor’s comment regarding the lack of contrary testimony was the type of statement not favored by the courts, the prosecutor’s statement was not a direct reference to defendant’s failure to testify. State v. White, 850 So. 2d 751, 2003 La. App. LEXIS 1700 (June 6, 2003), writ denied by La. 2003-2616, 872 So. 2d 510, 2004 La. LEXIS 1742 (La. May 14, 2004).

Where a witness testified that defendant made no statements when he was arrested, defendant waived the issue of the witness’s comment on defendant’s post-arrest silence because he failed to move for a mistrial in the trial court. State v. Robinson, 848 So. 2d 642, 2003 La. App. LEXIS 1420 (May 14, 2003).

Denial of defendant’s motion for mistrial after his conviction for aggravated assault of a peace officer was proper as the prosecutor’s statement setting forth the facts surrounding the occurrence of the charged crime was part of the narrative momentum and cohesiveness which fell into the exception of admission of other crimes evidence; the prosecutor’s reference to defendant as a robbery suspect was admissible because it was intertwined with the charged offense to such an extent that she could not accurately present her case without the reference. State v. Mandosia, 842 So. 2d 1252, 2003 La. App. LEXIS 1025 (Apr. 9, 2003).

Court, in defendant’s murder case, did not err by failing to grant a mistrial after the prosecutor stated to the jury that defendant turned himself into police with a letter from an attorney telling defendant not to talk to police because the remark was directed to showing the circumstances of defendant’s arrest, not to exploit defendant’s failure to assert an alibi defense at the time of arrest. State v. Price, 842 So. 2d 491, 2003 La. App. LEXIS 1063 (Apr. 2, 2003), writ denied sub nomine State v. Honore, La. 2003-1322, 860 So. 2d 542, 2003 La. LEXIS 3478 (La. Nov. 21, 2003), writ denied by La. 2003-1517, 860 So. 2d 1151, 2003 La. LEXIS 3628 (La. Dec. 12, 2003).

Where a prosecutor mentioned in closing argument that he did not know how many times defendant had dealt drugs before getting caught, such comment was arguably a reference to other crimes and prohibited by La. Code Crim. Proc. Ann. art. 770(2); however, on appeal, the court found no error in the denial of defendant’s motion for a mistrial because there was overwhelming evidence of defendant’s guilt to make any error harmless beyond a reasonable doubt. State v. Bentley, 844 So. 2d 149, 2003 La. App. LEXIS 700 (Mar. 12, 2003), writ denied by La. 2003-1156, 858 So. 2d 416, 2003 La. LEXIS 3381 (La. Nov. 14, 2003).

Trial court did not err in denying defendant’s motion for a mistrial under either La. Code Crim. Proc. Ann. art. 770 or 775 where the other crimes evidence was admissible; intent was clearly at issue. State v. Bell, 840 So. 2d 656, 2003 La. App. LEXIS 455 (Feb. 25, 2003), writ denied by La. 2004-2951, 908 So. 2d 661, 2005 La. LEXIS 2423 (La. Aug. 19, 2005).

Generally, evidence of other crimes committed by the defendant is inadmissible at trial where there is a risk of grave prejudice to the defendant; moreover, a mistrial is a drastic remedy that should be employed only where remarks result in a substantial prejudice sufficient to deprive the defendant of a fair trial, and the determination of whether prejudice has resulted lies within the sound discretion of the trial judge. State v. Davis, 841 So. 2d 952, 2003 La. App. LEXIS 476 (Feb. 25, 2003), writ of certiorari denied by La. 2003-0948, 857 So. 2d 516, 2003 La. LEXIS 3284 (La. Nov. 7, 2003).

Trial court did not abuse its discretion in denying defendant’s motion for a mistrial after detective referred to defendant’s parole officer during testimony, where the defense counsel did not request an admonition and the trial court was not mandated to grant a mistrial as the remark was not made by the judge, district attorney, or a court official; furthermore, since the defendant testified at trial and exposed the existence and nature of his criminal history to the jury, the defendant did not suffer any further prejudicial effect by the references to his parole officer during trial. State v. Hamilton, 845 So. 2d 383, 2003 La. App. LEXIS 353 (Feb. 14, 2003), writ denied by La. 2003-1095, 872 So. 2d 480, 2004 La. LEXIS 1485 (La. Apr. 30, 2004).

Where defense counsel earlier made statements about the community in which the drug transactions took place, and the state’s comments in closing about defendant’s actions in a residential area with schools was simply a rebuttal, it was not error to deny defendant’s motion for mistrial, and additionally, the comment did not fit into one of the criteria given in La. Code Crim. Proc. Ann. art. 770. State v. Robertson, 840 So. 2d 631, 2003 La. App. LEXIS 372 (Feb. 12, 2003), writ denied by La. 2003-0939, 870 So. 2d 285, 2004 La. LEXIS 1369 (La. Apr. 23, 2004).

Defendant was not entitled to a mistrial when the State inquired of the defendant at trial as to a restraining order the defendant’s wife had applied for because of domestic violence, the defendant objected to the inquiry, and the trial court sustained the objection while admonishing the jury to disregard the inquiry; furthermore, any error in not granting a mistrial was harmless error due to the sufficiency of the State’s case. State v. Prudhomme, 829 So. 2d 1166, 2002 La. App. LEXIS 3313 (Oct. 30, 2002), writ denied by La. 2002-3230, 855 So. 2d 324, 2003 La. LEXIS 2906 (La. Oct. 10, 2003).

Appellate court found that comments made by a prosecutor about a defense attorney, particularly, “He should be ashamed of himself,” were outside scope of proper rebuttal argument, under La. Code Crim. Proc. Ann. art. 774, but were only of such magnitude requiring an admonition if requested, under La. Code Crim. Proc. Ann. art. 771, and not within La. Code Crim. Proc. Ann. art. 770, which would have required a mistrial. State v. Robertson, 831 So. 2d 389, 2002 La. App. LEXIS 3249 (Oct. 29, 2002).

A mistrial is not required where police officers’ responses did not show improper intent; the cross-examination as a whole was repetitive and contentious and the officers cautiously refrained from making more than vague references to prior offenses. State v. Cho, 831 So. 2d 433, 2002 La. App. LEXIS 3250 (Oct. 29, 2002), writ denied by La. 2002-2874, 840 So. 2d 1213, 2003 La. LEXIS 987 (La. Apr. 4, 2003), writ denied by La. 2004-1505, 901 So. 2d 1049, 2005 La. LEXIS 1394 (La. Apr. 29, 2005).

A policeman was not a “court official” and thus, a mistrial under La. Code Crim. Proc. Ann. art. 770 for comments made at trial was not appropriate. State v. Tapps, 832 So. 2d 995, 2002 La. App. LEXIS 3260 (Oct. 29, 2002), writ denied by La. 2002-2921, 841 So. 2d 789, 2003 La. LEXIS 1180 (La. Apr. 21, 2003).

Where defendant was convicted of distribution of cocaine and sentenced as a fourth felony offender to life in prison, it was not error to deny defendant’s motion for mistrial, since an officer’s simple reference to a familiarity with a defendant and observation of him on other occasions did not constitute a reference to another crime within the meaning of La. Code Crim. Proc. Ann. art. 770(2). State v. Robinson, 831 So. 2d 460, 2002 La. App. LEXIS 3274 (Oct. 29, 2002), writ denied by La. 2003-0100, 867 So. 2d 676, 2004 La. LEXIS 509 (La. Feb. 13, 2004).

Denial of defendant’s motion for a mistrial based on the prosecutor’s mention of defendant’s post-arrest silence was upheld under the provisions of La. Code Crim. Proc. Ann. art. 770 because there was only a brief mention of the defendant’s post-arrest silence, the trial court admonished the jury to disregard the questions and answers, the State did not use the post-arrest silence for impeachment purposes, and the trial was fairly conducted. State v. Helton, 828 So. 2d 729, 2002 La. App. LEXIS 3139 (Oct. 16, 2002).

Co-defendant testified that co-defendant went to defendant’s home on the date of the officers’ search to purchase cocaine and that co-defendant had obtained cocaine from defendant over the years but because defendant did not object to co-defendant’s testimony at trial, the issue could not be raised for the first time on appeal according to La. Code Crim. Proc. Ann. art. 841 and the motion for mistrial was proper denied; even if the issue was preserved for appeal, defense counsel elicited the same testimony in cross-examining co-defendant. State v. Major, 829 So. 2d 625, 2002 La. App. LEXIS 3059 (Oct. 2, 2002), writ denied by La. 2003-0267, 866 So. 2d 825, 2004 La. LEXIS 666 (La. Feb. 20, 2004).

Prosecutor’s reference to defendant’s drug use in opening argument was in violation of La. Code Crim. Proc. Ann. art. 770(2) and the victim’s reference to defendant’s drug use violated La. Code Evid. Ann. art. 404, but defendant testified and confirmed that defendant smoked marijuana; thus, given defendant’s admission, and the overwhelming evidence of his guilt, it was highly unlikely the other crimes comment and testimony played a part in defendant’s conviction and defendant’s motion for mistrial based upon inadmissible other crimes evidence was properly denied. State v. Coleman, 828 So. 2d 1130, 2002 La. App. LEXIS 3062 (Oct. 2, 2002), writ denied by La. 2003-2533, 882 So. 2d 1153, 2004 La. LEXIS 2831 (La. Sept. 24, 2004).

Trial court did not err where in a bench trial, the court denied the defendant a mistrial based on the admission of other crimes evidence because the court stated that it would disregard all “other crimes” testimony. State v. Anderson, 824 So. 2d 517, 2002 La. App. LEXIS 2482 (July 30, 2002), writ denied by La. 2002-2519, 847 So. 2d 1254, 2003 La. LEXIS 2149 (La. June 27, 2003), writ denied by La. 2003-3040, 888 So. 2d 219, 2004 La. LEXIS 3627 (La. Nov. 24, 2004).

In a murder trial where the prosecutor referred to the failure of the defendant to testify in his own defense, the error was harmless State v. Rodriguez, 822 So. 2d 121, 2002 La. App. LEXIS 2073 (June 21, 2002), writ denied by La. 2002-2049, 836 So. 2d 131, 2003 La. LEXIS 558 (La. Feb. 14, 2003).

Mistrial is a drastic remedy which should be granted only when the defendant suffers such substantial prejudice that he has been deprived of any reasonable expectation of a fair trial. State v. Lewis, 800 So. 2d 1077, 2001 La. App. LEXIS 2626 (Oct. 31, 2001), writ denied by La. 2002-0049, 836 So. 2d 55, 2003 La. LEXIS 328 (La. Jan. 31, 2003).

Notwithstanding the mandatory language of La. Code Crim. Proc. Ann. art. 770, an improper reference to other crimes is subject to the harmless error rule for purposes of appellate review. State v. Lewis, 800 So. 2d 1077, 2001 La. App. LEXIS 2626 (Oct. 31, 2001), writ denied by La. 2002-0049, 836 So. 2d 55, 2003 La. LEXIS 328 (La. Jan. 31, 2003).

Trial court is required to grant a mistrial, upon motion of the defendant, when a remark or comment about another inadmissible crime committed by the defendant is made by the judge, district attorney, or a court official. State v. Sprinkle, 801 So. 2d 1131, 2001 La. App. LEXIS 2200 (Oct. 17, 2001), writ of certiorari denied by La. 2001-3062, 827 So. 2d 1174, 2002 La. LEXIS 3084 (La. Oct. 25, 2002), writ of certiorari denied by 537 U.S. 1235, 123 S. Ct. 1358, 155 L. Ed. 2d 200, 2003 U.S. LEXIS 1796, 71 U.S.L.W. 3566 (2003).

Defendant’s conviction and sentence for issuing worthless checks were vacated pursuant to La. Code Crim. Proc. Ann. art. 770(3) because the prosecutor commented that defendant did not take the stand, which was a direct reference to defendant’s failure to testify; therefore, a mistrial was warranted without regard to the prosecutor’s intent for the jury to draw unfavorable inferences from defendant’s silence, even though defendant failed to specifically request a mistrial or admonition but instead objected to the improper remarks after closing argument and raised the issue in three motions for a new trial. State v. Ballay, 800 So. 2d 953, 2001 La. App. LEXIS 2204 (Oct. 17, 2001).

Trial court properly denied defendant’s motion for a mistrial based on the trial court’s statement to the jury that the defense most often presented evidence; the trial court’s comment was neither a direct nor indirect reference to defendant’s failure to testify and did not reflect an intent to emphasize defendant’s failure to testify. State v. Wright, 796 So. 2d 850, 2001 La. App. LEXIS 2107 (Oct. 3, 2001), writ denied by La. 2001-3215, 828 So. 2d 565, 2002 La. LEXIS 3190 (La. Nov. 1, 2002).

Where a police officer, who was not a court official, made impermissible references to other crimes evidence during direct examination by the prosecutor, the trial court did not abuse its discretion by denying defendant’s motion for a mistrial because the motion was governed by La. Code Crim. Proc. Ann. art. 771, which authorized a mistrial only when the trial judge determined that an admonition regarding the impermissible testimony was not sufficient to assure the defendant a fair trial, and not by the mandatory mistrial provision of La. Code Crim. Proc. Ann. art. 770. State v. Ledet, 792 So. 2d 160, 2001 La. App. LEXIS 1806 (July 30, 2001), writ denied by La. 2001-2451, 825 So. 2d 1185, 2002 La. LEXIS 2809 (La. Sept. 30, 2002).

Policeman is not a “court official” and, therefore, even if the policeman makes reference in his testimony to another crime, a mistrial under La. Code Crim. Proc. Ann. art. 770 is not required; the proper remedy would be upon request of defendant an admonition to the jury to disregard the remark. State v. Edwards, 790 So. 2d 109, 2001 La. App. LEXIS 1706 (June 27, 2001), writ denied by La. 2001-2235, 823 So. 2d 935, 2002 La. LEXIS 2491 (La. Aug. 30, 2002), writ denied by La. 2003-0901, 869 So. 2d 870, 2004 La. LEXIS 1143 (La. Apr. 2, 2004), writ denied by 994 So. 2d 4, 2008 La. LEXIS 2269 (La. 2008).

By failing to make a motion for a mistrial under La. Code Crim. Proc. Ann. art. 770(2) after the prosecutor improperly referred to inadmissible other crimes in argument to the jury counsel was ineffective in trial of attempted possession of a firearm while in possession of a controlled and dangerous substance in violation of La. Rev. Stat. Ann. § 14:95(E). State v. Robinson, 784 So. 2d 781, 2001 La. App. LEXIS 1212 (Apr. 11, 2001), reversed by La. 01-1373, 816 So. 2d 846, 2002 La. LEXIS 1405 (La. Apr. 26, 2002).

Pursuant to La. Code Crim. Proc. Ann. art. 770, defendant had not demonstrated that remarks made by the prosecutor, which the trial judge properly instructed the jury to disregard, warranted a mistrial, or that they so influenced the jury as to undermine the reliability of the jury’s verdict. State v. Deruise, 802 So. 2d 1224, 2001 La. LEXIS 1022 (Apr. 3, 2001), writ of certiorari denied by 534 U.S. 926, 122 S. Ct. 283, 151 L. Ed. 2d 208, 2001 U.S. LEXIS 7084, 70 U.S.L.W. 3243 (2001).

Police officer is not considered a “court official” within the meaning of La. Code Crim. Proc. Ann. art. 770; however, an impermissible reference to another crime deliberately elicited by the prosecutor is imputable to the State and therefore triggers the rule mandating a mistrial. State v. Tuckson, 781 So. 2d 807, 2001 La. App. LEXIS 380 (Feb. 28, 2001), writ denied by La. 2001-1129, 806 So. 2d 671, 2002 La. LEXIS 391 (La. Jan. 25, 2002).

Trial court erred in failing to grant defendant’s motion for a mistrial based on closing argument by the prosecutor in which the prosecutor told the jury it was prevented by law from introducing evidence of prior crimes committed by defendant when in fact because defendant had offered character evidence pursuant to La. Code Evid. Ann. art. 404(A) that included specific assertions of a lack of a criminal record, the prosecution had been entitled pursuant to rule 404(A)(a) to rebut that evidence with specific evidence of criminal wrongdoing but failed to do so, thus the prosecutor’s comments referred to rule 404(B) prior wrongs, crimes, or acts not in evidence and violated La. Code. Crim. Proc. Ann. art. 770(2), and warranted a mistrial. State v. Gobert, 780 So. 2d 616, 2001 La. App. LEXIS 398 (Feb. 28, 2001).

Trial court did not err in denying defendant’s motion for mistrial pursuant to La. Code Crim. Proc. Ann. art. 770 or 771 in defendant’s trial and conviction for simple burglary when the trial judge referred to defendant’s two aliases in the presence of the jury because La. Code Crim. Proc. Ann. art. 466 did not prohibit the use of a defendant’s real name and his aliases in the bill of information. the reference to the aliases when the trial judge read the bill of information during voir dire did not unmistakenly point to inadmissible evidence of another crime alleged to have been committed by defendant, and the trial judge stated that in her jury instruction she would inform the jury that the bill of information was not evidence and meant nothing. State v. Chairs, 780 So. 2d 1088, 2001 La. App. LEXIS 257 (Feb. 7, 2001), writ denied by La. 2001-0892, 808 So. 2d 333, 2002 La. LEXIS 414 (La. Feb. 1, 2002).

Defendant’s conviction of second-degree murder was affirmed; the prosecutor’s comment during closing argument regarding a possible sentence for defendant did not constitute reversible error or fall within the mandatory mistrial provisions of La. Code Crim. Proc. Ann. art. 770. State v. Brown, 780 So. 2d 536, 2001 La. App. LEXIS 59 (Jan. 31, 2001), writ denied by La. 2001-0912, 807 So. 2d 854, 2002 La. LEXIS 409 (La. Feb. 1, 2002).

Mandatory mistrial was not warranted when a police officer stated that a glass tube introduced into defendant’s trial for possession of a dangerous weapon while in possession of cocaine was commonly used to cook crack cocaine in because the police officer was not a “court official” for purposes of La. Code Crim. Proc. Ann. art. 770. State v. Adams, 779 So. 2d 113, 2001 La. App. LEXIS 226 (Jan. 24, 2001).

A witness’s voluntary, unresponsive testimony which implicates a defendant in other crimes does not require a mistrial, at least where the form of the prosecutor’s question does not indicate bad faith. State v. Walker, 778 So. 2d 695, 2001 La. App. LEXIS 18 (Jan. 24, 2001), writ denied by La. 2001-0783, 806 So. 2d 669, 2002 La. LEXIS 286 (La. Jan. 25, 2002).

Defendant’s conviction for second degree murder was affirmed; defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. art. 770 based on his brother action in threatening a juror where the trial judge took appropriate measures to obviate an prejudice from the brother’s actions. State v. McKinsey, 779 So. 2d 993, 2001 La. App. LEXIS 151 (Jan. 17, 2001), writ denied by La. 2001-0447, 806 So. 2d 667, 2002 La. LEXIS 277 (La. Jan. 25, 2002).

A remark made by a police office on direct examination concerning other potential perpetrators, that defendant was identified in two other rapes, did not constitute grounds for a mistrial; the police officer was not one of the persons whose remarks fall within La. Code Crim. Proc. Ann. art. 770, and the comment was not solicited by the prosecutor. State v. Givens, 776 So. 2d 443, 2001 La. LEXIS 122 (Jan. 17, 2001).

Where a prosecutor tailored his questions to the investigation upon which a prosecution was based, but police officers provided unsolicited information, a trial court did not err in refusing to grant an automatic mistrial because the officers were not court officials. State v. Johnson, 780 So. 2d 403, 2000 La. App. LEXIS 2973 (Nov. 29, 2000), writ denied by La. 2000-3547, 801 So. 2d 358, 2001 La. LEXIS 3041 (La. Nov. 9, 2001).

Denial of defendant’s motion for mistrial under La. Code Crim. Proc. Ann. art. 770(3) affirmed where the prosecutor, during presentation of case, asked a witness on the stand whether the defense had access to the physical evidence collected in this case because the prosecutor’s comment was not intended to draw the jury’s attention to the defendant’s failure to testify, and was asked before prosecutor could have known whether defendant intended to tesitfy. State v. Rogers, 772 So. 2d 960, 2000 La. App. LEXIS 2946 (Nov. 28, 2000), writ denied by La. 2001-0204, 802 So. 2d 641, 2001 La. LEXIS 3342 (La. Dec. 7, 2001).

The court approved the admission of other crimes evidence, in accordance with La. Code Evid. Ann. art. 404(b), when it was related and intertwined with the charged offense to such an extent that the state could not have accurately presented its case without reference to it; no mistrial was required under La. Code Crim. Proc. Ann. art. 770. State v. Guillory, 773 So. 2d 794, 2000 La. App. LEXIS 2731 (Nov. 2, 2000), writ denied by La. 2000-3334, 801 So. 2d 362, 2001 La. LEXIS 3072 (La. Nov. 9, 2001).

Trial court’s denial of defendant’s motion for a mistrial asserting that the prosecution made impermissible references to the fact that defendant fled from the police because he was driving a stolen car was proper because testimony concerning the stolen car was an integral part of his prosecution for flight from an officer, and the evidence was crucial to show that the police officer had reasonable grounds to believe that the driver of the car had committed an offense. State v. Ashley, 768 So. 2d 817, 2000 La. App. LEXIS 2265 (Oct. 4, 2000), writ denied by La. 2000-3122, 776 So. 2d 466, 2000 La. LEXIS 3488 (La. Dec. 8, 2000).

Where defendant failed to present a motion for mistrial in the trial court, his appeal based on prosecutorial misconduct was precluded, and his counsel’s failure to request a mistrial was not ineffectiveness because the prosecutor’s cross-examination of defense witnesses regarding religious beliefs was triggered by their mention of the subject and was not grounds for mistrial pursuant to La. Code Crim. Proc. Ann. art. 770(1). State v. Weaver, 770 So. 2d 831, 2000 La. App. LEXIS 2514 (Sept. 27, 2000), writ denied by La. 2000-2994, 799 So. 2d 1147, 2001 La. LEXIS 3902 (La. Oct. 26, 2001).

Defendant’s conviction for child molestation was affirmed and defendant failed to show entitlement to a mistrial when a police witness mentioned in passing that defendant was on parole at the time of his arrest because prejudicial references to other crimes were only grounds for automatic mistrial when made by officers of the court; the witness’s remark was also cured by an immediate admonition. State v. Dillion, 770 So. 2d 13, 2000 La. App. LEXIS 2526 (Sept. 6, 2000), writ denied by La. 2000-2815, 797 So. 2d 50, 2001 La. LEXIS 2814 (La. Sept. 14, 2001).

Mistrial is warranted under La. Code Crim. Proc. Ann. art. 770 when certain remarks are considered so prejudicial and potentially damaging to a defendant’s rights that even a jury admonition cannot provide a cure; potentially damaging remarks include direct or indirect reference to another crime committed or alleged to have been committed by the defendant, unless that evidence is otherwise admissible. La. Code Crim. Proc. Ann. art. 770(2). State v. Derouselle, 769 So. 2d 141, 2000 La. App. LEXIS 2506 (Aug. 30, 2000), writ denied by La. 2000-2750, 799 So. 2d 491, 2001 La. LEXIS 4039 (La. Oct. 12, 2001).

Police officer is not a “court official” for purposes of La. Code Crim. Proc. Ann. art. 770. State v. Jones, 767 So. 2d 862, 2000 La. App. LEXIS 1868 (July 25, 2000), writ denied by La. 2000-2484, 794 So. 2d 783, 2001 La. LEXIS 2051 (La. June 22, 2001).

In defendant’s appeal of a firearm charge, the trial court did not err in refusing to grant a mistrial as result of an officer’s testimony; a police officer was not a court official under the mandatory mistrial provisions of La. Code Crim. Proc. Ann. art. 770. State v. Jackson, 767 So. 2d 833, 2000 La. App. LEXIS 1853 (July 25, 2000).

Prosecutor’s comments, during the State’s rebuttal argument, on defendant’s drug use were mandatory grounds for a mistrial under La. Code Crim. Proc. Ann. art. 770(2). State v. Womack-Grey, 764 So. 2d 108, 2000 La. App. LEXIS 1443 (May 17, 2000), reversed by, remanded by La. 00-1507, 805 So. 2d 1116, 2001 La. LEXIS 3294 (La. Dec. 7, 2001).

La. Code Crim. Proc. Ann. art. 770(2) provides for a mandatory mistrial when a remark, within the hearing of the jury, is made by the judge, the district attorney, or a court official, and such remark refers to another crime committed or alleged to have been committed by the defendant as to which evidence is not admissible. However, remarks by witnesses fall under the discretionary mistrial provisions of La. Code Crim. Proc. Ann. art. 771. State v. Lucas, 762 So. 2d 717, 2000 La. App. LEXIS 2028 (May 12, 2000).

Remedy for the improper admission of other crimes evidence is a mistrial. State v. Ballay, 757 So. 2d 115, 2000 La. App. LEXIS 386 (Feb. 29, 2000), writ denied by La. 2000-0908, 790 So. 2d 13, 2001 La. LEXIS 1469 (La. Apr. 20, 2001).

Appellate court was not required to reverse defendant’s conviction where a trial court improperly denied defendant’s motion for a mistrial after the prosecutor introduced a report from defendant’s expert which contained mention of other crimes allegedly committed by defendant and, in a sarcastic manner, implied to the jury that defendant and his expert were trying to hide something; the evidence against the defendant was overwhelming and thus the error did not affect substantial rights. State v. Birklett, 749 So. 2d 817, 1999 La. App. LEXIS 3353 (Dec. 8, 1999), writ denied by La. 2000-0558, 769 So. 2d 1215, 2000 La. LEXIS 2487 (La. Sept. 29, 2000).

Defendant failed to satisfy his burden of proving that testimony by a police officer about a crime for which defendant was not on trial was grounds for a mistrial under La. Code Crim. Proc. Ann. art. 770, because the transcript showed that the prosecutor did not deliberately elicit the officer’s remark about two other rapes. State v. Givens, 750 So. 2d 242, 1999 La. App. LEXIS 3526 (Dec. 8, 1999), affirmed in part and remanded in part by La. 99-3518, 776 So. 2d 443, 2001 La. LEXIS 122, 88 A.L.R.5th 707 (La. Jan. 17, 2001).

Mistrial is an extreme remedy which, except for instances in which the mandatory mistrial provisions of La. Code Crim. Proc. Ann. art. 770 are applicable, should only be used when substantial prejudice to the defendant is shown. State v. Martello, 748 So. 2d 1192, 1999 La. App. LEXIS 3313 (Nov. 17, 1999), writ denied by La. 2000-0240, 777 So. 2d 475, 2000 La. LEXIS 3516 (La. Dec. 15, 2000).

Although a reference by a witness for the state was clearly an allusion to other crimes, evidence of which would not have been admissible at trial, given that an alleged violation of La. Code Crim. Proc. Ann. art. 770(2) was subject to harmless error analysis and there was no substantial prejudice to a defendant depriving him of a reasonable expectation of a fair trial, the defendant’s motion for a mistrial was properly denied. State v. Blanchard, 749 So. 2d 19, 1999 La. App. LEXIS 3204 (Nov. 10, 1999).

Defendants were not denied effective assistance of counsel when their attorney failed to ask for a mistrial or an admonition to the jury when a law officer witness made reference to defendants’ other crimes because there was no evidence of actual prejudice; evidence of defendants’ guilt was overwhelming. State v. Atkins, 746 So. 2d 220, 1999 La. App. LEXIS 2943 (Oct. 27, 1999), writ denied by La. 1999-3369, 761 So. 2d 542, 2000 La. LEXIS 1327 (La. May 5, 2000).

Mistrial was not warranted in defendant’s trial for armed robbery when the prosecutor made reference to defendant’s “other crimes” during closing arguments because prosecutor’s remark constituted harmless error; trial court informed the jury that opening and closing statements were not considered evidence and were not to be considered as evidence. State v. Owens, 763 So. 2d 628, 1999 La. App. LEXIS 2944 (Oct. 27, 1999).

Court did not err in failing to declare a mistrial in defendant’s trial for distribution of cocaine when several persons made direct and/or indirect references to inadmissible other crimes evidence against defendant because under the facts, defendant was entitled only to an admonishment, which the trial court offered, but which defendant declined. State v. Harrison, 743 So. 2d 883, 1999 La. App. LEXIS 2941 (Oct. 27, 1999), writ denied by La. 99-3352, 765 So. 2d 327, 2000 La. LEXIS 1918 (La. June 30, 2000).

A failure to move for a mistrial was a waiver of error, since La. Code Crim. Proc. Ann. art. 770 required a motion by the defendant. State v. Hester, 746 So. 2d 95, 1999 La. App. LEXIS 2649 (Sept. 28, 1999), writ denied by La. 1999-3217, 760 So. 2d 342, 2000 La. LEXIS 1207 (La. Apr. 20, 2000).

In defendant’s trial for possession of a firearm by a convicted felon, defendant was not entitled to a mistrial, where the prosecutor, during voir dire, told the jury panel that if defendant admitted that he was a convicted felon the jury would not hear what the conviction was for, and where prosecutor’s statement was not a reference to defendant’s anticipated failure to testify, but was an effort to see if defendant’s stipulation would hinder the jury in its deliberations. State v. Curtis, 739 So. 2d 931, 1999 La. App. LEXIS 2235 (July 27, 1999).

In defendant’s trial for possession of a firearm by a convicted felon, defendant was not entitled to a mistrial, where the prosecutor referred to defendant’s companion at the time of his arrest, where the remarks did not refer to inadmissible evidence of other crimes but to the discovery of cocaine that was part of the res gestae. State v. Curtis, 739 So. 2d 931, 1999 La. App. LEXIS 2235 (July 27, 1999).

Defendant was not entitled to a mandatory mistrial under La. Code Crim. Proc. Ann. art. 770(2) because the state did not elicit an impermissible reference to defendant’s past criminal conduct when police officer testified that they obtained defendant’s address “through the probation officer,” because the response did not unambiguously point to another crime committed by defendant. State v. Edwards, 750 So. 2d 893, 1999 La. LEXIS 1716 (July 2, 1999), writ of certiorari denied by 528 U.S. 1026, 120 S. Ct. 542, 145 L. Ed. 2d 421, 1999 U.S. LEXIS 7888, 68 U.S.L.W. 3353 (1999), remanded by La. 02-0514, 841 So. 2d 768, 2003 La. LEXIS 724 (La. Mar. 21, 2003).

Reference to defendant as a “drug dealer,” for which he was not charged in his criminal trial, but which was deliberately elicited by the prosecutor, was not grounds for a mistrial under La. Code Crim. Proc. Ann. art. 770(2) where its admission was harmless error in light of the overwhelming evidence of defendant’s guilt and the court’s decision that defendant could not have been prejudiced. State v. Miles, 739 So. 2d 901, 1999 La. App. LEXIS 2120 (June 25, 1999), writ of certiorari denied by La. 1999-2249, 753 So. 2d 231, 2000 La. LEXIS 262 (La. Jan. 28, 2000).

La. Code Crim. Proc. Ann. art. 770 provides for a mistrial when a remark is made by the judge, the district attorney, or a court official within the hearing of the jury and the remark refers to another crime committed or alleged to have been committed by defendant as to which evidence is not admissible; when such a remark is made by a witness, La. Code Crim. Proc. Ann. art. 771 provides that a mistrial is not required, if the court is satisfied that an admonition to the jury is sufficient to assure the defendant a fair trial. State v. Miles, 739 So. 2d 901, 1999 La. App. LEXIS 2120 (June 25, 1999), writ of certiorari denied by La. 1999-2249, 753 So. 2d 231, 2000 La. LEXIS 262 (La. Jan. 28, 2000).

Under La. Code Crim. Proc. Ann. art. 770, a mistrial was not warranted by the prosecutor’s comment that the State’s evidence was unrebutted, which was not a reference to defendant’s failure to testify. State v. Hampton, 750 So. 2d 867, 1999 La. LEXIS 1074 (Apr. 23, 1999), writ of certiorari denied by 528 U.S. 1007, 120 S. Ct. 504, 145 L. Ed. 2d 390, 1999 U.S. LEXIS 7582, 68 U.S.L.W. 3326 (1999).

La. Code Crim. Proc. Ann. art. 770 mandates a mistrial upon motion of a defendant, when a remark or comment made within the hearing of the jury by the judge, district attorney, or a court official, during the trial or in argument, refers directly or indirectly to another crime committed or alleged to have been committed by the defendant as to which evidence is inadmissible; a policeman is not a “court official” and therefore even if a policeman makes reference in his testimony to another crime, mistrial under art. 770 is not required. State v. Celestine, 735 So. 2d 109, 1999 La. App. LEXIS 787 (Mar. 30, 1999), writ denied by La. 99-1217, 750 So. 2d 178, 1999 La. LEXIS 2570 (La. Oct. 8, 1999).

Defendant was not entitled to a mandatory mistrial under La. Code Crim. Proc. Ann. art. 770 because the officer’s testimony regarding his arrest of defendant was an unsolicited and unresponsive statement which was not chargeable to the State. State v. McKinney, 728 So. 2d 1009, 1999 La. App. LEXIS 339 (Feb. 24, 1999).

That a juror saw defendant in handcuffs, briefly, in the back of the courtroom was not mandatory grounds for a mistrial under La. Code Crim. Proc. Ann. art. 770 and was not error given the overwhelming evidence of guilt. State v. Ballay, 727 So. 2d 1199, 1999 La. App. LEXIS 112 (Jan. 13, 1999), writ denied by La. 99-0437, 745 So. 2d 18, 1999 La. LEXIS 1851 (La. June 18, 1999).

In a prosecution for possession of a firearm by a convicted felon, where a deputy in rebuttal testimony made an inadvertent statement referring to the call involving a disturbance with a weapon and a DWI charge, this unsolicited and unresponsive testimony was not chargeable against the State as grounds for reversal of the conviction, and where the defendant did not object to the other testimony referring to the defendant’s intoxicated state at the time of the incident and submission to chemical testing after arrest, the remark did not substantially prejudice the defendant or deny defendant a fair trial. State v. Morvan, 725 So. 2d 515, 1998 La. App. LEXIS 3515 (Dec. 9, 1998), writ denied by La. 99-0186, 743 So. 2d 659, 1999 La. LEXIS 1583 (La. May 28, 1999).

Where prejudicial comments, related to another crime committed or alleged to have been committed by the defendant as to which evidence is not admissible, are made by a district attorney, a defendant’s failure to move for a mistrial is a waiver of the error, because La. Code Crim. Proc. Ann. art. 770(2) requires a motion by the defendant; however, where a defendant objects to improper remarks and the objection is overruled, the defendant is not required to make a useless motion for an admonition or a mistrial to preserve his rights on appeal. Mistrial is a drastic remedy which should be declared only when unnecessary prejudice results to the accused. State v. Johnson, 719 So. 2d 1141, 1998 La. App. LEXIS 2719 (Sept. 29, 1998).

Defendant’s motion for mistrial pursuant to La. Code Crim. Proc. Ann. art. 770 was properly denied where officer’s remark was not a deliberate attempt to prejudice defendant and deny him a fair trial. State v. Franklin, 719 So. 2d 578, 1998 La. App. LEXIS 2583 (Sept. 23, 1998), writ denied by La. 98-2982, 739 So. 2d 781, 1999 La. LEXIS 754 (La. Mar. 19, 1999).

Given that there was no direct reference was made to a defendant’s refusal to testify in the State’s closing argument and any inference of such that could be gleaned from the argument, if any, was only an indirect reference, and that the defendant was not the only witness who could possibly have countered a key witness’s version of the events surrounding the defendant’s crimes, there was no error in the denial by the trial court of the defendant’s motion for a mistrial, which was based on La. Code Crim. Proc. Ann. art. 770(3). State v. Arvie, 709 So. 2d 810, 1998 La. App. LEXIS 178 (Feb. 4, 1998), writ denied by La. 98-2461, 736 So. 2d 827, 1999 La. LEXIS 275 (La. Jan. 29, 1999), writ denied by La. 2003-2706, 885 So. 2d 572, 2004 La. LEXIS 3173 (La. Oct. 29, 2004).

Defendant’s conviction was affirmed and defendant was not entitled to a mandatory mistrial under La. Code Crim. Proc. Ann. art. 770 because an officer’s testimony which implied that defendant was previously incarcerated fell within the discretionary mistrial provision of La. Code Crim. Proc. Ann. art. 771. State v. Johnson, 706 So. 2d 468, 1998 La. App. LEXIS 182 (Feb. 4, 1998).

Where a prosecutor made improper comments during closing argument, the failure of defense counsel to object or otherwise move for a mistrial under La. Code Crim. Proc. Ann. art. 770 or 771 precluded defendant from raising the error on appeal because the trial court was deprived of an opportunity to correct the error at trial. State v. Sias, 706 So. 2d 650, 1998 La. App. LEXIS 89 (Jan. 27, 1998), writ denied by La. 98-0505, 719 So. 2d 1056, 1998 La. LEXIS 2179 (La. June 26, 1998).

Prosecutor’s reference to defendant’s failure to subpoena a witness was not a reference to defendant’s failure to testify, and was not a ground for mandatory mistrial under La. Code Crim. Proc. Ann. art. 770(3); a mistrial should be declared only when defendant has suffered such substantial prejudice that he has been deprived of any reasonable expectation of a fair trial. State v. Anderson, 706 So. 2d 598, 1998 La. App. LEXIS 30 (Jan. 21, 1998).

Where a police officer testified relative to defendant’s statement regarding the murder of one of his victim’s, defendant was not entitled to a mistrial, because the statement was corroborated, and thus, constituted a statement against interest, the police officer was not a court official under La. Code Crim. Proc. Ann. art. 770, and defendant did not ask for the jury to be admonished. State v. Nelson, 705 So. 2d 758, 1997 La. App. LEXIS 2913 (Dec. 17, 1997), writ denied by La. 98-0197, 720 So. 2d 677, 1998 La. LEXIS 1947 (La. June 5, 1998).

A police officer is not a “court official” for purposes of the mandatory mistrial provisions of La. Code Crim. Proc. Ann. art. 770. State v. Baldwin, 705 So. 2d 1076, 1997 La. LEXIS 3353 (Dec. 12, 1997), writ of certiorari denied by 525 U.S. 831, 119 S. Ct. 84, 142 L. Ed. 2d 66, 1998 U.S. LEXIS 5045, 67 U.S.L.W. 3231 (1998).

Defendant’s motion for mistrial, subject to judicial discretion under La. Code Crim. Proc. Ann. art. 775, was properly denied under art. 770 in the face of a detective’s brief reference to other crimes during questioning by defense counsel where the detective was not considered a court official, and the comment did not influence the guilty verdict; La. Code Crim. Proc. Ann. art. 771 provides that the court can admonish the jury to disregard such a remark upon defendant’s request, thereby avoiding a mistrial, unless the admonition was insufficient to assure a fair trial. State v. Nicholson, 703 So. 2d 173, 1997 La. App. LEXIS 2775 (Nov. 26, 1997), writ denied by La. 98-0014, 805 So. 2d 200, 1998 La. LEXIS 1112 (La. May 1, 1998).

A police officer’s comment during his trial testimony was not grounds for a mistrial because a police officer was not a court official under La. Code Crim. Proc. Ann. art. 770. State v. Gay, 697 So. 2d 642, 1997 La. App. LEXIS 1662 (June 18, 1997).

Defendant’s argument that the trial court erred in denying his motion for a mistrial was rejected because the trial judge’s comments had not directly or indirectly referred to defendant and had not amounted to an expression of opinion regarding defendant’s guilt. State v. Pooler, 696 So. 2d 22, 1997 La. App. LEXIS 1478 (May 9, 1997), writ denied by La. 97-1470, 703 So. 2d 1288, 1997 La. LEXIS 3782 (La. Nov. 14, 1997).

Police officer was not a “court official” whose remarks could be the basis for a mandatory mistrial. State v. Keys, 694 So. 2d 1107, 1997 La. App. LEXIS 1385 (May 7, 1997), writ denied by La. 97-1387, 703 So. 2d 21, 1997 La. LEXIS 3441 (La. Oct. 31, 1997), writ denied by La. 97-1497, 703 So. 2d 21, 1997 La. LEXIS 3442 (La. Oct. 31, 1997).

Under La. Code Crim. Proc. Ann. art. 770, testimony that defendant was located through his beeper was not a comment that referred directly or indirectly to other criminal activity, evidence of which was not admissible. State v. Williams, 688 So. 2d 1277, 1997 La. App. LEXIS 141 (Feb. 5, 1997).

Trial court has discretion to determine whether a fair trial is impossible, or whether an admonition is adequate to assure a fair trial when the alleged misconduct does not fit into the provisions for mandatory mistrial, and the ruling will not be disturbed on review absent an abuse of discretion. State v. Smith, 687 So. 2d 529, 1996 La. App. LEXIS 3092 (Dec. 30, 1996), writ of certiorari denied by La. 97-0314, 696 So. 2d 1004, 1997 La. LEXIS 2043 (La. June 30, 1997).

Trial court did not abuse its discretion when it refused to grant a mistrial pursuant to La. Code Crim. Proc. Ann. art. 770 because the prosecutor’s reference to defendant’s past criminal history did not influence the jury’s rendering of the guilty verdict against defendant. State v. Ard, 686 So. 2d 1026, 1996 La. App. LEXIS 3145 (Dec. 27, 1996), writ denied by La. 98-2285, 737 So. 2d 740, 1999 La. LEXIS 564 (La. Feb. 5, 1999).

Defendant was not entitled to a mistrial pursuant to La. Code Crim. Proc. Ann. art. 770 where the witness merely testified that an address book contained an arrest warrant she believed belonged to defendant but did not refer to a specific crime committed by defendant. State v. Carter, 685 So. 2d 346, 1996 La. App. LEXIS 3025 (Nov. 26, 1996).

Where defendant was convicted of attempted first degree murder, his conviction was proper as the introduction of inadmissible other crimes evidence was harmless error which did not mandate a mistrial. State v. Thomas, 685 So. 2d 261, 1996 La. App. LEXIS 2881 (Nov. 14, 1996).

No mistrial was required where a witness referred to other uncharged crimes committed by the defendant where the reference involved an integral part or the res gestae of the act about which the witness was testifying. State v. Taylor, 683 So. 2d 1309, 1996 La. App. LEXIS 2647 (Nov. 6, 1996), writ of certiorari denied by La. 96-2828, 695 So. 2d 1348, 1997 La. LEXIS 1998 (La. June 20, 1997).

Defendant was not entitled to a mistrial because of a police officer’s testimony stating that he had dealt with defendant in the past on occasions out on the street because the police officer was not a court official, as required for a mandatory mistrial under La. Code Crim. Proc. Ann. art. 770. State v. Spencer, 683 So. 2d 1326, 1996 La. App. LEXIS 2654 (Nov. 6, 1996), writ of certiorari denied by La. 96-2938, 693 So. 2d 773, 1997 La. LEXIS 1650 (La. May 9, 1997).

Policeman is not a “court official” under La. Code Crim. Proc. Ann. art. 770. State v. Harris, 679 So. 2d 549, 1996 La. App. LEXIS 1653 (Aug. 21, 1996), writ of certiorari denied by La. 96-2954, 701 So. 2d 975, 1997 La. LEXIS 3117 (La. Sept. 26, 1997).

A direct or indirect reference to another crime committed or alleged to have been committed by defendant, as to which evidence would not be admissible, made within the hearing of the jury by the judge, district attorney, or a court official, during trial or in argument, would require a mistrial on motion of defendant as set forth in La. Code Crim. Proc. Ann. art. 770(2); however, a police officer is not a court official within the meaning of the statute and the statute did not apply where the defendant asserted that a police officer prejudiced him by commenting that he put together the photo lineup of defendant from a file of mug shots. State v. Wilson, 677 So. 2d 471, 1996 La. App. LEXIS 1038 (May 8, 1996), writ of certiorari denied by La. 96-1893, 699 So. 2d 49, 1997 La. LEXIS 2375 (La. Aug. 27, 1997).

Vague and unprompted reference by a state’s witness to defendant’s detention for other crimes did not require a mistrial under La. Code Crim. Proc. Ann. art. 770; simple admonishment was proper under La. Code Crim. Proc. Ann. art. 771. State v. Logwood, 670 So. 2d 660, 1996 La. App. LEXIS 696 (Mar. 6, 1996).

Argument of the prosecutor which darkly attributed the absence of a state witness to defendant stopped short of accusing defendant of an uncharged crime and did not warrant the grant of defendant’s motion for mistrial under La. Code Crim. Proc. Ann. arts. 770 and 771. State v. Ward, 670 So. 2d 562, 1996 La. App. LEXIS 348 (Feb. 29, 1996), writ of certiorari denied by La. 97-0642, 701 So. 2d 165, 1997 La. LEXIS 2765 (La. Sept. 19, 1997).

Although the prosecutor’s introduction of testimony regarding defendant’s criminal record was not within a permitted exception under La. Code Evid. Ann. art. 404(B)(1) to the exclusion of such evidence, and the prosecutor followed none of the required procedures for its introduction, the error was waived in the absence of a defense motion for mistrial or jury admonition, as required by La. Code Crim. Proc. Ann. art. 770. State v. Sterling, 670 So. 2d 1316, 1996 La. App. LEXIS 637 (Feb. 27, 1996).

Mistrial was not required for violation of La. Code Crim. Proc. Ann. art. 770(2) when the State referred to a crime that was inadmissible in evidence, but the crime had allegedly been committed by the defendant’s brother rather than the defendant. State v. Lacey, 669 So. 2d 1303, 1996 La. App. LEXIS 191 (Feb. 15, 1996), writ denied by La. 96-0806, 679 So. 2d 1376, 1996 La. LEXIS 2625 (La. Oct. 4, 1996).

Prosecutor’s statements were a fair response to the evidence and the prosecutor was entitled to refer to evidence that was not introduced at the trial; thus, the defendant was not entitled to mistrial and even the statements exceeding the scope of proper rebuttal argument did not prejudice the defendant so as to require a mistrial. State v. Forrest, 670 So. 2d 1263, 1996 La. App. LEXIS 362 (Feb. 14, 1996), writ of certiorari denied by La. 96-0654, 675 So. 2d 1117, 1996 La. LEXIS 1941 (La. June 28, 1996).

Distant kinship between a jury foreperson and a molestation victim, discovered and disclosed during trial, was not ground for removing the juror under La. Code Crim. Proc. Ann. art. 797(3), or for mistrial under La. Code Crim. Proc. Ann. art. 770. State v. Miller, 670 So. 2d 420, 1996 La. App. LEXIS 227 (Jan. 31, 1996).

Defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. art. 770 because the prosecution’s reference to defendant as a “criminal” during rebuttal did not necessarily imply that defendant had a prior conviction, but only referred to defendant’s prior conduct with the victim. State v. Taylor, 665 So. 2d 149, 1995 La. App. LEXIS 3432 (Dec. 6, 1995).

Prosecutor’s asking a witness whether he had stated that defendant was known to carry guns, although an improper question in the context in which it was made, was not a direct or indirect reference to another crime; therefore, the mandatory mistrial provisions of. La. Code Crim. Proc. Ann. art. 770(2) were not implicated. State v. Campbell, 660 So. 2d 7, 1995 La. LEXIS 2029 (Aug. 25, 1995), writ denied by La. 95-2150, 660 So. 2d 437, 1995 La. LEXIS 2120 (La. Sept. 1, 1995).

Mistrial was not required under La. Code Crim. Proc. Ann. art. 770(3) after a prosecutor stated in closing arguments that the State’s case alleging a defendant had committed armed robbery was not rebutted; there were witnesses other than the defendant who could have rebutted the evidence and thus the jury’s attention was not focused on the defendant’s failure to testify at trial. State v. Rhodes, 657 So. 2d 1373, 1995 La. App. LEXIS 1972 (June 28, 1995), writ denied by La. 95-2265, 690 So. 2d 28, 1997 La. LEXIS 736 (La. Mar. 14, 1997).

Prosecutor’s reference to a witness’s prior testimony did not refer to another criminal trial of defendant and did not imply or mention other offenses contrary to La. Code Evid. Ann. art. 404(B)(1), and the trial court properly denied a motion for mistrial under La. Code Crim. Proc. Ann. art. 770(2). State v. Cole, 649 So. 2d 1214, 1995 La. App. LEXIS 209 (Feb. 1, 1995).

Under La. Code Crim. Proc. Ann. art. 775, where defendant was seen in shackles ad handcuffs by only one juror, inadvertently and for a short period, defendant’s motion for mistrial was denied. State v. Johnson, 648 So. 2d 43, 1994 La. App. LEXIS 3273 (Dec. 15, 1994).

Defendant’s aggravated burglary conviction was upheld and he was not entitled to a mistrial because the prosecutor’s remarks merely emphasized the strength of the State’s case and had not constituted an indirect reference to defendant’s failure to testify. State v. Marine, 648 So. 2d 1022, 1994 La. App. LEXIS 3538 (Dec. 14, 1994).

Arresting officer was not a court official, and his answer to defense counsel’s question about other crimes by the defendant was not so prejudicial that a mistrial was warranted under La. Code Crim. Proc. Ann. art. 770(2). State v. Rayford, 644 So. 2d 1133, 1994 La. App. LEXIS 2785 (Oct. 27, 1994), writ denied by La. 95-0854, 685 So. 2d 136, 1997 La. LEXIS 118 (La. Jan. 10, 1997).

Evidence concerning the gathering of the group to go to a particular place to commit a crime was an essential part of the murder, and it was clearly appropriate for the law of conspiracy to be explained in the jury selection process. State v. Tasby, 639 So. 2d 469, 1994 La. App. LEXIS 1869 (June 24, 1994), writ of certiorari denied by La. 94-2256, 648 So. 2d 1336, 1995 La. LEXIS 164 (La. Jan. 13, 1995).

Where the prosecution referred to the defendant selling crack cocaine in a cocaine possession case, the prosection violated La. Code Crim. Proc. Ann. art. 774, and the defendant was entitled to a mistrial under La. Code Crim. Proc. Ann. art. 770(2). State v. Boutte, 635 So. 2d 617, 1994 La. App. LEXIS 984 (Apr. 6, 1994).

A defendant was not entitled to a mistrial when the district attorney made prejudicial disparaging remarks about the defense counsel in his rebuttal argument, since the remarks made by the district attorney were improper under La. Code Crim. Proc. Ann. art. 774, but the remarks were not of the magnitude as to fall within La. Code Crim. Proc. Ann. art. 770, which would have required a mistrial. State v. Copeland, 631 So. 2d 1223, 1994 La. App. LEXIS 105 (Jan. 25, 1994), writ of certiorari denied by La. 94-0417, 637 So. 2d 477, 1994 La. LEXIS 1339 (La. May 20, 1994).

Prosecutor’s reference during closing argument to defendant’s failure to produce at trial an individual who allegedly resembled the defendant did not directly or indirectly refer to the defendant’s failure to testify in his own defense, but merely addressed the defendant’s theory of defense, which was one of mistaken identity; hence, under La. Code Crim. Proc. Ann. art. 770(3), the defendant’s motion for a mistrial was properly denied. State v. Banks, 627 So. 2d 756, 1993 La. App. LEXIS 3660 (Dec. 1, 1993).

Although defense counsel did make an objection to remarks made by the prosecutor referring to the prosecutor’s use of the term blasphemy, defense counsel waived any error by failing to move for a mistrial, ask for an admonition, or enter a proper contemporaneous objection. State v. Hawkins, 633 So. 2d 301, 1993 La. App. LEXIS 3738 (Nov. 24, 1993).

Defendant’s various drug convictions were upheld and he was not entitled to a mistrial because the reference by the trial judge to two other charges in defendant’s indictment was not prejudicial. State v. Evins, 626 So. 2d 480, 1993 La. App. LEXIS 3422 (Nov. 3, 1993).

Prosecutor’s improper comments during closing argument did not mandate a mistrial under La. Code Crim. Proc. Ann. art. 770, where the prosecutor referred to defendant’s presumption of innocence as a judicial fiction. State v. Watkins, 625 So. 2d 507, 1993 La. App. LEXIS 2912 (Sept. 28, 1993).

Trial court did not err in denying defendant’s motion for a mistrial where a police officer testified in defendant’s trial for drug related offenses that defendant had an ongoing relationship with a drug supplier since the officer was not a judge, district attorney, or court official and absent a showing of a pattern of unresponsive answers or improper intent by the police officer or prosecutor, such comments did not fall within the purview of La. Code Crim. Proc. Ann. art. 770. State v. Lions, 624 So. 2d 436, 1993 La. App. LEXIS 2829 (Sept. 15, 1993).

Defendant’s crack cocaine conviction and sentence were proper where the remarks of the district attorney did not fall within the scope of the statute and were not so prejudicial to defendant so as to warrant a mistrial. State v. Johnson, 622 So. 2d 845, 1993 La. App. LEXIS 2660 (Aug. 3, 1993).

Prosecutor’s statements referring to God, and his ability to charge with attempted murder, was not so prejudicial, that they required the court to order a mistrial, where the murder charge was before the jury. State v. Gunnells, 619 So. 2d 192, 1993 La. App. LEXIS 2066 (June 2, 1993), writ of certiorari denied by 625 So. 2d 1061, 1993 La. LEXIS 2949 (La. 1993), writ of certiorari denied by 625 So. 2d 1060, 1993 La. LEXIS 2952 (La. 1993).

In defendant’s trial for arson with intent to defraud, defendant was not entitled to a mistrial or admonishment of the jury under La. Code Crim. Proc. Ann. arts. 770(2) and 771 after other crimes evidence was elicited from a witness, where a comment by the witness was a reasonable response to the questions posed by defense counsel, and the witness did not intentionally refer to the other crimes of which defendant was charged. State v. Lopinto, 619 So. 2d 686, 1993 La. App. LEXIS 1852 (May 13, 1993).

Defendant’s conviction and sentence for aggravated kidnapping were affirmed where the district court did not err in denying a mistrial, and the state’s comments constituted appropriate rebuttal argument within the scope of La. Code Crim. Proc. Ann. art. 770. State v. Essex, 618 So. 2d 659, 1993 La. App. LEXIS 1800 (May 5, 1993).

Defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. art. 770 for repeated references to other charges pending against him, because he failed to show that the testimony evidenced a pattern of unresponsive answers or an improper intent on the part of the prosecution. State v. Lee, 618 So. 2d 551, 1993 La. App. LEXIS 1618 (Apr. 28, 1993), writ of certiorari denied by 624 So. 2d 1222, 1993 La. LEXIS 2673 (La. 1993).

Denial of defendant’s request for a mistrial was not an abuse of discretion because the deputy’s indirect reference to another crime was vague and subject to various interpretations, there was no suggestion that the testimony was deliberately obtained by design of the prosecutor to prejudice defendant’s rights, and there was no showing of substantial prejudice. State v. Overton, 618 So. 2d 439, 1993 La. App. LEXIS 1678 (Apr. 27, 1993).

Defendant’s counsel rendered ineffective assistance by failing to object or move for a mistrial after the state questioned defendant about drugs and paraphernalia defendant possessed at his home that were never offered into evidence to prove defendant’s intent to distribute controlled substances; where defendant did not open the door to information about drugs he possessed at his home and the information was elicited by the prosecutor, a mistrial was mandated and no other exceptions to the general prohibition against referencing crimes committed or allegedly committed by defendant applied. State v. Gay, 616 So. 2d 1290, 1993 La. App. LEXIS 1264 (Mar. 31, 1993), writ of certiorari denied by 624 So. 2d 1223, 1993 La. LEXIS 2669 (La. 1993).

Remarks made by a prosecutor during summation in a possession of cocaine trial concerning the fact that the accused had presented no evidence whatsoever were permissible under La. Code Crim. Proc. Ann. art. 770(3) because they amounted to nothing more than a general description of the strength of the prosecution’s case. State v. Clay, 612 So. 2d 266, 1992 La. App. LEXIS 4132 (Dec. 29, 1992).

Defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. art. 770 where he failed to show that the prosecutor’s closing arguments made improper references to race. State v. Zeno, 610 So. 2d 268, 1992 La. App. LEXIS 4025 (Dec. 16, 1992).

Defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. art. 770(2) based upon a police officer’s testimony of other crimes evidence because a police officer is not a court official. State v. Deal, 607 So. 2d 641, 1992 La. App. LEXIS 2826 (Oct. 6, 1992), writ of certiorari denied by 612 So. 2d 65, 1993 La. LEXIS 192 (La. 1993).

Although the witness’s testimony could have been considered as a reference to a threat by defendant, defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. art. 770 because there was no evidence that such a threat was actually made. State v. Mayho, 601 So. 2d 783, 1992 La. App. LEXIS 1725 (May 28, 1992), writ of certiorari denied by 605 So. 2d 1121, 1992 La. LEXIS 3017 (La. 1992).

A mandatory mistrial under La. Code Crim. Proc. Ann. art. 770(2) for the admission of inadmissible other crimes evidence was not warranted in the prosecution of a defendant for second-degree murder where the other crimes evidence, involving a relatively minor theft, constituted harmless error; it would not have inflamed the jury to the point that the jury would have been influenced to convict defendant of murder. State v. Tucker, 602 So. 2d 59, 1992 La. App. LEXIS 1780 (May 22, 1992), writ of certiorari denied by 604 So. 2d 1320, 1992 La. LEXIS 2941 (La. 1992), overruled in part by State v. Carr, 620 So. 2d 288, 1992 La. App. LEXIS 4355 (La.App. 1 Cir. 1992).

Although a police officer indirectly and ambiguously alluded to the fact that a defendant had been in reform school, a trial court did not err in failing to grant a mistrial at defendant’s request, because the officer was not an official within the meaning of La. Code Crim. Proc. Ann. art. 770(2), and there was no error in the trial court’s failure to admonish the jury to disregard the remark, because the defendant’s attorney had not requested such an admonition as required by La. Code Crim. Proc. Ann. art. 771. State v. Love, 602 So. 2d 1014, 1992 La. App. LEXIS 1527 (May 20, 1992).

Under La. Code Crim. Proc. Ann. art. 770, a policeman is not a “court official” and therefore even if the policeman makes a reference to another crime, mistrial is not required. Instead, the proper remedy would be upon request of defendant an admonition to the jury to disregard the remark under La. Code Crim. Proc. Ann. art. 771. State v. Hill, 601 So. 2d 684, 1992 La. App. LEXIS 1373 (May 13, 1992), writ of certiorari denied by 608 So. 2d 192, 1992 La. LEXIS 3651 (La. 1992).

Closing argument that referred to defendant’s failure to present any evidence to rebut or contradict the State’s case was not an impermissible reference to the defendant’s failure to testify and did not warrant a mistrial. State v. Watts, 596 So. 2d 306, 1992 La. App. LEXIS 602 (Mar. 11, 1992), writ of certiorari denied by 599 So. 2d 316, 1992 La. LEXIS 1857 (La. 1992).

In defendant’s drug trial, she was not entitled to a mistrial after a police detective made an unresponsive remark because the jurisprudence stated that a police officer was not a court official. State v. Maze, 596 So. 2d 218, 1992 La. App. LEXIS 624 (Mar. 11, 1992), writ of certiorari denied by 604 So. 2d 963, 1992 La. LEXIS 2758 (La. 1992).

Mandatory mistrial under La. Code Crim. Proc. Ann. art. 770 was not required where the state elicited testimony from a police officer indicating that defendant was in jail on another criminal charge at the time of booking because there was no clear showing of improper intent by the prosecutor or the officer. State v. Cage, 594 So. 2d 1114, 1992 La. App. LEXIS 492 (Feb. 13, 1992).

In accordance with La. Code Crim. Proc. Ann. art. 770(2), defendant was entitled to a mistrial where the prosecutor improperly remarked as to the other potential crimes committed by defendant. State v. Silguero, 594 So. 2d 1070, 1992 La. App. LEXIS 184 (Feb. 12, 1992), reversed by, remanded by 608 So. 2d 627, 1992 La. LEXIS 3669 (La. 1992).

When defendant’s taped confession was played, by mistake a part of the tape that contained evidence of other crimes committed by defendant was also played before the jury; a mistrial was not required under La. Code Crim. Proc. Ann. art. 770. State v. White, 593 So. 2d 882, 1992 La. App. LEXIS 61 (Jan. 22, 1992).

Trial court properly found defendant guilty and assessed the maximum and prosecutor’s comments did not require a mistrial under La. Code Crim. Proc. Ann. art. 770, as trial counsel did not move for a mistrial or request an admonition. State v. Gibson, 591 So. 2d 416, 1991 La. App. LEXIS 3312 (Dec. 11, 1991).

Where, despite pretrial admonishments, a prosecutor elicited testimony from a state’s witness about inadmissible uncharged crime evidence, this misconduct was imputable to the state, and the trial court erred in not granting a motion for a mistrial pursuant to La. Code Crim. Proc. Ann. art. 770(2). State v. Cook, 590 So. 2d 720, 1991 La. App. LEXIS 2972 (Nov. 13, 1991).

Although defendant’s sentence for possession of marijuana with intent to distribute, distribution, and habitual offender as a second felony offender were not excessive under La. Const. art. I, § 20 and La. Code Crim. Proc. Ann. art. 894.1, and she was not improperly denied a mistrial under La. Code Crim. Proc. Ann. art. 770 or 771, four convicted counts were reversed where they were based solely on her confession before three police officers, and the State offered no other collaborative evidence that a crime had occurred. State v. Swafford, 588 So. 2d 1276, 1991 La. App. LEXIS 2807 (Oct. 30, 1991).

Defendant’s motion for mistrial was properly denied under La. Code Crim. Proc. Ann. arts. 770(2), 771(2), arising from a witness’s testimony of another crime committed by defendant, where defense counsel elicited the testimony and no prejudice resulted. State v. Jones, 588 So. 2d 805, 1991 La. App. LEXIS 2811 (Oct. 30, 1991).

In a rape case, where defendants did not testify, and they were the only possible rebuttal witnesses to the victim’s testimony, although the trial court erred in not granting a mandatory mistrial when the State referred in closing to the victim’s testimony as uncontroverted, the error was harmless. State v. Moser, 588 So. 2d 1243, 1991 La. App. LEXIS 2860 (Oct. 18, 1991), writ of certiorari denied by 594 So. 2d 1314, 1992 La. LEXIS 1207 (La. 1992).

Defendant’s motion for a mistrial due to a reference to inadmissible evidence of another crime was properly denied under La. Code Crim. Proc. Ann. arts. 770(2), 771(1), (2), and La. Code Evid. Ann. art. 404(B)(1), where the reference did not substantially prejudice the rights of defendant and the admonition of the trial judge to the jury sufficiently prevented any prejudice to defendant’s right to a fair trial. State v. Camp, 580 So. 2d 957, 1991 La. App. LEXIS 1363 (May 15, 1991).

La. Code Crim. Proc. Ann. art. 770(2) did not mandate a mistrial where the prosecution made a limited reference to an unrelated arrest warrant for defendant in the opening statement because the reference was to admissible evidence that was necessary to show the context out of which the charged offense arose. State v. Willis, 577 So. 2d 813, 1991 La. App. LEXIS 631 (Apr. 3, 1991), writ of certiorari denied by 581 So. 2d 704, 1991 La. LEXIS 1868 (La. 1991).

Under La. Code Crim. Proc. Ann. art. 770, an inquiry is not whether the remark or comment by the district attorney in the presence of the jury is admissible, but whether evidence of the other crime is or would be admissible. State v. Kelly, 576 So. 2d 111, 1991 La. App. LEXIS 343 (Feb. 27, 1991), writ of certiorari denied by 580 So. 2d 666, 1991 La. LEXIS 1536 (La. 1991).

Appeals court found no error in a mistrial not being ordered where a district attorney’s comment about the race of the victim did not prejudice the defendant who had been charged with second degree murder. State v. King, 573 So. 2d 604, 1991 La. App. LEXIS 163 (Jan. 23, 1991).

Where the State in opening argument stated than an officer initially stopped defendant because the officer thought that a warrant for defendant’s arrest was outstanding, even though the comment was improper, pursuant to La. Code Crim. Proc. Ann. art. 770, the error was harmless given the fact that defendant himself acknowledged at trial that he had been convicted of at least two felonies. State v. Harris, 573 So. 2d 1195, 1991 La. App. LEXIS 30 (Jan. 17, 1991).

Where a rape victim stated that she was afraid for her life because defendant told her he had just gotten out of jail and might have to go back if he didn’t kill her, the statements were admissible because they were made during the commission of a criminal act of violence and were relevant to the victim’s assessment of the seriousness of defendant’s threat to kill her. State v. Slay, 573 So. 2d 1185, 1991 La. App. LEXIS 68 (Jan. 16, 1991), writ denied by La. 92-3240, 635 So. 2d 1130, 1994 La. LEXIS 926 (La. Apr. 7, 1994).

Where improper comments made by a prosecutor during closing argument were harmless and defense counsel refused the trial court’s offer to admonish the jury, the trial court did not err when it denied defendant’s motion for a mistrial brought pursuant to La. Code Crim. Proc. Ann. art. 770. State v. Gibson, 572 So. 2d 666, 1990 La. App. LEXIS 2944 (Dec. 12, 1990).

In the State’s prosecution of defendant, a witness had not made a prejudicial comment regarding another crime under La. Code Crim. Proc. Ann. arts. 770 and 771 that required a mistrial. State v. Mayeaux, 570 So. 2d 185, 1990 La. App. LEXIS 2647 (Nov. 14, 1990), writ of certiorari denied by 575 So. 2d 386, 1991 La. LEXIS 471 (La. 1991).

Where defendant was charged with shooting a 13-year-old boy, defendant was entitled to a new trial pursuant to La. Code Crim. Proc. Ann. art. 770(2) because the prosecutor deliberately elicited inadmissible testimony concerning defendant’s commission of crimes against nature. State v. Lee, 569 So. 2d 1038, 1990 La. App. LEXIS 2499 (Nov. 7, 1990).

No mistrial was required in a prosecution for distribution of heroin where a state witness made reference to other crimes committed by a defendant because La. Code Crim. Proc. Ann. art. 770 required mistrial only where an offensive reference is made by a judge, district attorney or court official. State v. Frey, 568 So. 2d 576, 1990 La. App. LEXIS 2069 (Sept. 25, 1990), writ of certiorari denied by 573 So. 2d 1118, 1991 La. LEXIS 298 (La. 1991), writ denied by La. 2003-3207, 862 So. 2d 976, 2004 La. LEXIS 41 (La. Jan. 9, 2004).

Where the police officers testified that they knew defendant previously, but did not implicate her in any past criminal activity, the trial court did not err in denying defendant’s motion for mistrial pursuant to La. Code Crim. Proc. Ann. art. 770. State v. Sebble, 567 So. 2d 160, 1990 La. App. LEXIS 2032 (Aug. 31, 1990).

Remark by a police officer did not warrant a mistrial under La. Code Crim. Proc. Ann. art. 770 as a prejudicial statement on the part of a court officer in the presence of the jury, where the police officer was not a court officer under the statute. State v. Jack, 554 So. 2d 1292, 1989 La. App. LEXIS 2750 (Dec. 19, 1989), writ of certiorari denied by 560 So. 2d 20, 1990 La. LEXIS 926 (La. 1990).

Where a district attorney made a reference to defendant as a murderer, pursuant to La. Code Crim. Proc. Ann. art. 770, defendant was entitled to a mistrial because the reference was regarding an alleged crime, for which evidence was not admissible. State v. Ramoin, 554 So. 2d 278, 1989 La. App. LEXIS 2497 (Dec. 13, 1989).

Where the evidence of his other crimes was admissible to question defendant’s credibility, no ground for a mistrial resulted from the State’s remarks that these other crimes showed defendant’s aggression. State v. Francis, 554 So. 2d 257, 1989 La. App. LEXIS 2513 (Dec. 13, 1989).

La. Code Crim. Proc. Ann. art. 770(2) provides in part that upon motion of a defendant, a mistrial is properly denied where a remark, made within the hearing of the jury by the prosecution during opening argument, refers to another crime alleged to have been committed by defendant, the evidence is not admissible except to show defendant’s intent, and an admonition to the jury to disregard the remark or comment sufficiently dispels the possibility of prejudice against defendant arising from the improper remark made, as per La. Code Crim. Proc. Ann. art. 771. State v. Addison, 551 So. 2d 687, 1989 La. App. LEXIS 1782 (Oct. 11, 1989), writ denied by 573 So. 2d 1116, 1991 La. LEXIS 292 (La. 1991).

Where the prosecutor argued the lack of testimony contradicting the State’s case, La. Code Crim. Proc. Ann. art. 770(3) did not require a mistrial because, the statement was directed to the entire case presented by the defense, not focused on defendant’s decision not to take the witness stand, and was within the scope of permitted argument under La. Code Crim. Proc. Ann. art. 774. State v. Spooner, 550 So. 2d 1289, 1989 La. App. LEXIS 1769 (Oct. 11, 1989), writ denied by 566 So. 2d 394, 1990 La. LEXIS 2141 (La. 1990).

Where the prosecutor remarked that defendant filed a tax return without the taxpayers’ knowledge, La. Code Crim. Proc. Ann. art. 770(2) did not require a mistrial, because the statement did not necessarily imply that defendant had also forged the return, and it was necessary to explain to the jury how he could have obtained without their knowledge the refund check he was charged with cashing on a forged endorsement. State v. Spooner, 550 So. 2d 1289, 1989 La. App. LEXIS 1769 (Oct. 11, 1989), writ denied by 566 So. 2d 394, 1990 La. LEXIS 2141 (La. 1990).

La. Code Crim. Proc. Ann. art. 775 provides for a mistrial if prejudicial conduct in or outside the courtroom makes it impossible for the defendant to obtain a fair trial or where authorized by La. Code Crim. Proc. Ann. arts. 770 and 771. State v. Worthen, 550 So. 2d 399, 1989 La. App. LEXIS 1688 (Oct. 4, 1989).

Mistrial constitutes a drastic remedy and, unless conduct falls within mandatory mistrial provisions of La. Code Crim. Proc. Ann. art. 770, the judge has broad discretion in determining whether the conduct is so prejudicial to defendant that he could not receive a fair trial. State v. Worthen, 550 So. 2d 399, 1989 La. App. LEXIS 1688 (Oct. 4, 1989).

In a prosecution for possession of cocaine, a district court’s reference to a prior conviction of defendants within hearing of the entire jury venire at the start of voir dire was improper and constituted a mandatory ground for mistrial under the clear language of La. Code Crim. Proc. Ann. art. 770. State v. Martinez-Sanchez, 550 So. 2d 232, 1989 La. App. LEXIS 1561 (Sept. 14, 1989), reversed by 554 So. 2d 1236, 1990 La. LEXIS 92 (La. 1990).

Trial court was within its discretion in giving admonishment to jury instead of declaring a mistrial where arresting officer stated defendant remained silent after Miranda warning given, inter alia, where State did not do anything further to emphasize defendant’s silence or to try to get the jury to make a negative inference therefrom and evidence of defendant’s guilt was considerable. State v. Carroll, 546 So. 2d 1365, 1989 La. App. LEXIS 1390 (June 29, 1989).

Mistrial was not warranted for a prosecutor’s alleged reference to defendant’s inculpatory statement because defendant failed to request the trial court to admonish the jury to disregard the remark. State v. Humphrey, 544 So. 2d 1188, 1989 La. App. LEXIS 1001 (May 10, 1989), writ of certiorari denied by 550 So. 2d 627, 1989 La. LEXIS 2338 (La. 1989).

In a trial for forcible rape, the trial court did not err in failing to declare a mistrial under La. Code Crim. Proc. Ann. art. 770(2) when defendant’s wife testified that defendant had hit her in the face; by testifying as an alibi witness, the wife subjected herself to cross-examination on any relevant matter, and the “other crime” evidence was relevant to show that defendant used force or threats of physical violence, which was one of the elements of forcible rape under La. Rev. Stat. Ann. § 14:42.1. State v. Prestenback, 542 So. 2d 660, 1989 La. App. LEXIS 674 (Apr. 12, 1989).

A comment by a prosecutor, during closing argument in a rape trial, which referred to the race of a rape victim, did warrant the declaration of mistrial under La. Code Crim. Proc. Ann. art. 770, where the comment was not prejudicial. State v. Greene, 542 So. 2d 156, 1989 La. App. LEXIS 599 (Apr. 11, 1989), writ of certiorari denied by 548 So. 2d 1229, 1989 La. LEXIS 2221 (La. 1989).

La. Code Crim. Proc. Ann. art. 770(3) provided that a mistrial “shall” be declared when the prosecutor indirectly referred to the defendant’s failure to testify on his own behalf; where there was such a reference, the trial court’s failure to declare a mistrial constituted reversible error. State v. Johnson, 541 So. 2d 818, 1989 La. LEXIS 86 (Jan. 30, 1989).

The defendant was not entitled to a mistrial because the prosecutor was allowed to refer to the res gestae of the crime during the opening statements; the statements furthered the State’s assertion that the defendant actively aided and abetted in the drug transactions. State v. Rexrode, 536 So. 2d 671, 1988 La. App. LEXIS 2753 (Dec. 14, 1988).

Where the state allegedly referred to defendant’s failure to testify in his own behalf in violation of La. Code Crim. Proc. Ann. art. 770(3), defendant’s failure to make an objection or to move for a mistrial either during or after the state’s closing argument constituted a waiver of the alleged error. State v. Parker, 536 So. 2d 459, 1988 La. App. LEXIS 2409 (Nov. 22, 1988), writ of certiorari denied by 584 So. 2d 670, 1991 La. LEXIS 2292 (La. 1991).

In a prosecution for theft by aiding in the negotiation of a bad check, defendant was entitled to a mistrial on the grounds of improper comment on his failure to testify under La. Code Crim. Proc. Ann. art. 770(3) where the prosecutor said that no one stated that the defendant had not signed a bad check and the defense had presented no evidence. State v. Smith, 535 So. 2d 786, 1988 La. App. LEXIS 1714 (Aug. 17, 1988).

A court did not commit reversible error when it failed to declare a mistrial pursuant to La. Code Crim. Proc. Ann. art. 770 after a prosecutor elicited evidence of other crimes during his interrogation of a witness because that evidence had already been admitted several times without objection. State v. Wright, 535 So. 2d 765, 1988 La. App. LEXIS 1763 (Aug. 17, 1988).

Exception implied in La. Code Crim. Proc. Ann. art. 770(2) that permitted reference to other crimes when the evidence was admissible, presupposed that the evidence had been presented by the State; however, where the State had not presented the evidence, where the exception was inapplicable, and art. 770(2) required a mistrial upon motion of the defense. State v. Andrews, 527 So. 2d 411, 1988 La. App. LEXIS 1416 (June 7, 1988), writ of certiorari denied by 532 So. 2d 176, 1988 La. LEXIS 2496 (La. 1988).

A trial court was found to have properly denied a motion for a mistrial in a second degree murder trial because the reviewing court could not find that the prosecutorial comment at issue had been intended to draw the jury’s attention to defendants’s failure to take the stand. State v. Hodges, 526 So. 2d 406, 1988 La. App. LEXIS 1104 (May 12, 1988), writ of certiorari denied by 532 So. 2d 175, 1988 La. LEXIS 2501 (La. 1988).

Defendants failed to move for a mistrial as required by La. Code Crim. Proc. Ann. art. 770, and defendants waived their right to raise the issue on appeal. State v. Wilson, 524 So. 2d 1251, 1988 La. App. LEXIS 749 (Mar. 2, 1988).

Defendant was entitled to a mistrial under La. Code Crim. Proc. Ann. art. 770 because during his trial for second-degree murder, the prosecution erroneously questioned him about a prior arrest, in contravention of former La. Rev. Stat. Ann. § 15:495 (now La. Code Evid. Ann. art. 609.1), and the fact that defendant referred to his time in prison did not render the evidence admissible. State v. Morgan, 513 So. 2d 361, 1987 La. App. LEXIS 10042 (Sept. 15, 1987), writ denied by 514 So. 2d 1179, 1987 La. LEXIS 10659 (La. 1987).

Without having moved for a mistrial under La. Code Crim. Proc. arts. 770, 771, or 775, a defendant who was on trial for manslaughter received all of the relief to which he was entitled when the trial court sustained his objection and admonished the jury regarding the State’s reference to his sexual relationship with a witness. State v. Hilburn, 512 So. 2d 497, 1987 La. App. LEXIS 9845 (June 23, 1987), writ of certiorari denied by 515 So. 2d 444, 1987 La. LEXIS 10727 (La. 1987).

Where defendant was in custody on a rape charge and was given his Miranda rights and interrogated about several unrelated burglaries in the area, testimony at defendant’s rape trial by the officer who interrogated defendant did not warrant a mistrial when the officer referred to the fact that he was questioning defendant about other crimes when defendant implicated himself in the rape. State v. Martin, 509 So. 2d 160, 1987 La. App. LEXIS 9664 (May 27, 1987), reversed by 519 So. 2d 87, 1988 La. LEXIS 49 (La. 1988).

Police officer’s statement during trial that he had turned over a set of defendant’s fingerprints secured from another county did not warrant a mistrial under La. Code Crim. Proc. Ann. art. 770 because the statement did not result in the denial of a fair trial, especially where defendant admitted under cross-examination that he pled guilty to charges of attempted auto theft in another state. State v. Wright, 506 So. 2d 933, 1987 La. App. LEXIS 9391 (Apr. 14, 1987).

Police officer’s reference to defendant’s prior criminal record was not part of a pattern of unresponsive answers and did not indicate improper intent by the officer, and therefore was insufficient to warrant a mistrial under La. Code Crim. Proc. Ann. art. 770. State v. Tatum, 506 So. 2d 584, 1987 La. App. LEXIS 9223 (Apr. 9, 1987).

La. Code Crim. Proc. Ann. arts. 770 and 771 address the situations where prejudicial remarks are made in the presence of a jury. State v. Scott, 503 So. 2d 1173, 1987 La. App. LEXIS 8823 (Mar. 4, 1987), writ denied by 512 So. 2d 1174, 1987 La. LEXIS 10068 (La. 1987).

La. Code Crim. Proc. Ann. art. 771 applies in situations outside the scope of La. Code Crim. Proc. Ann. art. 770. State v. Scott, 503 So. 2d 1173, 1987 La. App. LEXIS 8823 (Mar. 4, 1987), writ denied by 512 So. 2d 1174, 1987 La. LEXIS 10068 (La. 1987).

In defendant’s prosecution for arson, the trial court did not err in overruling his motion for a mistrial based on an officer’s testimony regarding an arrest and incarceration of defendant on an unrelated charge where defense counsel elicited the remark, the witness was attempting to clarify his answer in response to defense counsel’s inaccurate summary of his statement, and defendant did not suffer any undue prejudice by the remark. State v. Landry, 502 So. 2d 281, 1987 La. App. LEXIS 8600 (Feb. 4, 1987), writ of certiorari denied by 508 So. 2d 63, 1987 La. LEXIS 9486 (La. 1987).

Although the general prohibition against the use of other crimes evidence did not bar admission under former La. Rev. Stat. Ann. §§ 15:447 and 15:448 of criminal acts which were an inseparable part of the whole deed, in defendant’s trial for indecent behavior with a juvenile where one of the children testified regarding a separate anal molestation, not within the time period of the charged offenses, the testimony was inadmissible and, because deliberately elicited by the prosecutor, was imputed to the State and mandated a mistrial under La. Code Crim. Proc. Ann. art. 770(2). State v. Boudreaux, 503 So. 2d 27, 1986 La. App. LEXIS 8409 (Dec. 23, 1986).

Defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. art. 770 because the prosecutor’s comment on the unauthorized entry into the victim’s home and subsequent abduction of the victim’s daughter constituted one continuous transaction with the murder of the victim. State v. Williams, 500 So. 2d 811, 1986 La. App. LEXIS 8434 (Dec. 23, 1986).

Where defendant did not testify at trial, nor did he present any witnesses on his behalf, and where the State made no direct reference to the failure of defendant to testify but did in closing focus on the strength of the State’s case and the lack of evidence to refute it, defendant’s request for a mistrial based on the State’s comments was properly denied. State v. White, 498 So. 2d 1100, 1986 La. App. LEXIS 8634 (Dec. 10, 1986), writ of certiorari denied by 506 So. 2d 109, 1987 La. LEXIS 9210 (La. 1987).

Denial of defendant’s motion for a mistrial was not an abuse of discretion under La. Code Crim. Proc. Ann. art. 771 because the state witness’s testimony, although referring to other crimes when it provided that defendant worked as a prostitute, was merely cumulative of prior testimony and was cured by an instruction to the jury; La. Code Crim. Proc. Ann. art. 770(2) did not apply because such witness was not a court official. State v. Evans, 499 So. 2d 397, 1986 La. App. LEXIS 8225 (Nov. 14, 1986).

La. Code Crim. Proc. Ann. art. 770(2) mandates mistrial, upon motion of a defendant, when an assistant district attorney makes a direct or indirect reference to another crime committed by defendant within the hearing of the jury where evidence of the other offense is otherwise inadmissible. State v. Johnson, 497 So. 2d 346, 1986 La. App. LEXIS 8014 (Oct. 29, 1986), remanded by 503 So. 2d 469, 1987 La. LEXIS 8839 (La. 1987).

Defendant was properly convicted of distribution of marijuana and sentenced to three years imprisonment at hard labor; defendant’s motion for mistrial after voir dire was denied although one person questioned knew defendant’s criminal history. State v. Blankenship, 496 So. 2d 636, 1986 La. App. LEXIS 7934 (Oct. 15, 1986).

Mistrial under La. Code Crim. Proc. Ann. art. 770 in a trial of the defendant for forgery, was not required after a police officer testified concerning the defendant’s prior crimes and incarceration because the testimony was proper rebuttal to defense counsel’s direct examination regarding how the defendant knew the police officer’s identity. State v. Gaudin, 493 So. 2d 234, 1986 La. App. LEXIS 7477 (July 23, 1986), remanded by 498 So. 2d 749, 1986 La. LEXIS 7869 (La. 1986).

In a second-degree murder trial, admission of a police officer’s remark that he had been dealing with a criminal defendant for five years was not reversible error; the officer was not a public official as defined under La. Code Crim. Proc. Ann. art. 770, and the remark was not an unambiguous reference to another crime requiring an admonition to the jury under La. Code Crim. Proc. Ann. art. 771. State v. Farris, 491 So. 2d 464, 1986 La. App. LEXIS 7251 (June 25, 1986).

Trial court did not err in denying the defendant’s motion for a mistrial pursuant to La. Code Crim. Proc. Ann. art. 770(3) based on a prosecutor’s remark during her closing statement that the defendant was “the only one who can tell us what happened,” and the State’s evidence was “uncontroverted”; the remarks did not evidence an intent to draw attention to the defendant’s failure to testify. State v. Newman, 491 So. 2d 174, 1986 La. App. LEXIS 7288 (June 25, 1986).

Trial judge did not err in failing to grant a mistrial or in failing to admonish the jury when the prosecutor made a reference to the defendant’s criminal record and also commented on his exercise of his right to a jury trial, implying that the defendant was wasting the trial court’s time. State v. Black, 490 So. 2d 521, 1986 La. App. LEXIS 7148 (June 5, 1986), writ of certiorari denied by 494 So. 2d 1173, 1986 La. LEXIS 7346 (La. 1986).

La. Code Crim. Proc. Ann. arts. 770 and 775 both indicate that La. Code Crim. Proc. Ann. art. 770 does not apply to bench trials. State v. Bahm, 490 So. 2d 384, 1986 La. App. LEXIS 7200 (June 2, 1986).

Trial court did not err in denying a motion for a mistrial where a police officer testified that, at the time of defendant’s arrest, police thought that defendant was the main heroin dealer; the officer’s statement did not refer to other crimes, but rather to suspicions that defendant was the main drug dealer in the particular case. State v. Montana, 489 So. 2d 348, 1986 La. App. LEXIS 6868 (May 12, 1986), writ of certiorari denied by 493 So. 2d 1205, 1986 La. LEXIS 7155 (La. 1986).

Where defendant was charged with aggravated rape and argued for the first time on appeal that he should be granted a mistrial because certain irrelevant evidence was admitted in error, defendant did not properly preserve the issue for review because he failed to request a mistrial at the time the trial court ruled on the evidence. State v. Walker, 489 So. 2d 353, 1986 La. App. LEXIS 6916 (May 12, 1986), writ of certiorari denied by 493 So. 2d 1215, 1986 La. LEXIS 7157 (La. 1986), writ denied in part by 561 So. 2d 109, 1990 La. LEXIS 1215 (La. 1990).

Where defendant was charged with possession of a controlled substance, the prosecutor’s remarks during closing arguments alluding to defendant’s involvement in a scheme to distribute the drug, amounted to a comment on an uncharged crime as to which evidence was not admissible; such a comment was prejudicial error requiring a mistrial under La. Code Crim. Proc. Ann. art. 770(2), or a new trial. State v. Johnson, 484 So. 2d 867, 1986 La. App. LEXIS 6207 (Feb. 25, 1986).

Testifying police officer was not a court official, and therefore admonition to the jury to disregard his statement that the defendant lived in a high marijuana traffic area was a sufficient basis for the trial court to deny the defendant the opportunity to make a motion for a mistrial outside the presence of the jury. State v. Benton, 482 So. 2d 94, 1986 La. App. LEXIS 5966 (Jan. 15, 1986).

That some prospective jury members saw a defendant in shackles did not result in prejudice that required a mistrial being declared where there was no evidence that the circumstance had showed the accused was a bad person and therefore more likely to have committed the crime. State v. Sampson, 480 So. 2d 952, 1985 La. App. LEXIS 10472 (Dec. 4, 1985).

Denial of a mistrial upon motion of a defendant, when the motion is based properly on one of the grounds listed in La. Code Crim. Proc. Ann. art. 770, is per se a substantial violation of a statutory right, which constitutes reversible error. State v. O’Neal, 478 So. 2d 1311, 1985 La. App. LEXIS 10233 (Nov. 12, 1985).

Mistrial was not warranted under La. Code Crim. Proc. Ann. art. 770(1), where the only mention of race or color was in defendant’s testimony, which was not chargeable to the prosecutor. State v. Hoofkin, 476 So. 2d 481, 1985 La. App. LEXIS 9961 (Oct. 8, 1985).

Where a police officer testified on cross-examination that defendant had been arrested on a previous occasion, her testimony did not warrant a mandatory mistrial under La. Code Crim. Proc. Ann. art. 770 because the officer was not a court official; the decision not to grant a mistrial was well within the trial judge’s discretion under La. Code Crim. Proc. Ann. art. 771(2). State v. Fuselier, 474 So. 2d 556, 1985 La. App. LEXIS 10153 (Aug. 22, 1985).

In the State’s prosecution of defendant for first degree murder, defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. art. 770 based upon a prosecutor’s remark where the remark was not aimed at emphasizing defendant’s failure to testify, and where a reasonable juror could not have construed the remark as anything other than a recapitulation of the evidence. State v. Davis, 471 So. 2d 310, 1985 La. App. LEXIS 8928 (June 5, 1985).

Defendant’s aggravated rape and aggravated burglary convictions were upheld and he was not improperly denied a mistrial because a police officer, who made an improper remark, was not a court official within the meaning of La. Code Crim. Proc. Ann. art. 770. State v. Kirkley, 470 So. 2d 1001, 1985 La. App. LEXIS 9767 (May 29, 1985), writ of certiorari denied by 475 So. 2d 1105, 1985 La. LEXIS 9457 (La. 1985), writ of certiorari denied by 474 U.S. 1061, 106 S. Ct. 808, 88 L. Ed. 2d 783, 1986 U.S. LEXIS 2396, 54 U.S.L.W. 3461 (1986).

Trial court did not err in denying a defendant’s motion for a mistrial under La. Code Crim. Proc. Ann. art. 770 because the prosecutor’s questioning of a witness was not intended to call the jury’s attention to other crimes evidence, and the trial court’s admonition to the jury was sufficient to cure any possible prejudice. State v. Wilson, 469 So. 2d 1087, 1985 La. App. LEXIS 8612 (May 8, 1985), writ of certiorari denied by 475 So. 2d 778, 1985 La. LEXIS 9486 (La. 1985).

A comment by a police officer while testifying that defendant was in possession of marijuana when arrested was not prohibited by La. Code Crim. Proc. Ann. art. 770; the officer was not a court official and his comment about another crime did not require a mistrial. State v. Keys, 468 So. 2d 669, 1985 La. App. LEXIS 9092 (Apr. 9, 1985).

Where, at defendant’s trial for forcible rape, an immigration agent called as a witness by the prosecution alluded to the fact that defendant was a Cuban who had a criminal record or admitted being in prison in Cuba before arriving in the United States, and the trial judge admonished the jury with respect to that testimony, defendant was not entitled to a mistrial; La. Code Crim. Proc. Ann. art. 770 did not mandate a mistrial where the immigration agent was not a judge, district attorney, or court official. State v. Pupo, 466 So. 2d 696, 1985 La. App. LEXIS 9319 (Mar. 12, 1985), set aside by, remanded by 468 So. 2d 1199, 1985 La. LEXIS 8827 (La. 1985).

Testimony by a police officer that a defendant charged with theft of two dresses from a clothing store falsified her name, while possibly inadmissible for lack of foundation as an admission by conduct, was not so prejudicial as to warrant a mistrial under La. Code Crim. Proc. Ann. art. 770(2). State v. Richardson, 466 So. 2d 762, 1985 La. App. LEXIS 9343 (Mar. 12, 1985).

Where a police detective testified that, while on the way to the parish jail, defendant stated that he was going to plead guilty, a mandatory mistrial was not necessary under La. Code Crim. Proc. Ann. art. 770; the detective was not a court official for purposes of art. 770 and the trial court gave the jury a curative instruction. State v. Fournier, 465 So. 2d 963, 1985 La. App. LEXIS 8305 (Feb. 28, 1985).

Deputy’s reference to other crimes on cross-examination was not grounds for a mistrial as he was not an officer of the court under La. Code Crim. Proc. Ann. art. 770(2); the trial court’s admonition was sufficient to prevent any prejudice to defendant’s right to a fair trial. State v. Maiden, 463 So. 2d 848, 1985 La. App. LEXIS 8038 (Jan. 23, 1985).

In closing argument, a prosecutor’s reference to defendant as a drug dealer was not by its nature a direct or indirect referral to other crimes, which would warrant a mistrial under La. Code Crim. Proc. Ann. art. 770; hence, on appeal the court affirmed defendant’s conviction for attempted possession of amphetamine and the denial of his motion for a mistrial. State v. Broussard, 461 So. 2d 486, 1984 La. App. LEXIS 10142 (Dec. 12, 1984).

Where a trial court admonished the prosecutor and defense counsel, in the jury’s presence, to keep closing arguments within the framework of the evidence in response to the prosecutor’s closing argument reference to defendant as a drug dealer, under La. Code Crim. Proc. Ann. art. 770 such was sufficient admonition for a single isolated remark; hence, on appeal the court affirmed defendant’s conviction for attempted possession of amphetamine and the denial of his motion for a mistrial. State v. Broussard, 461 So. 2d 486, 1984 La. App. LEXIS 10142 (Dec. 12, 1984).

Trial judge’s calling preliminary and relatively unimportant facts “undisputed” and his alleged failure to recognize the questions as leading were neither unfair nor prejudicial; the court found that the judge correctly applied the guidelines of La. Code Crim. Proc. Ann. art. 771 and admonished the jury to disregard his comment. State v. Nolen, 461 So. 2d 1073, 1984 La. App. LEXIS 10232 (Nov. 27, 1984).

Where a police officer testified as to an earlier arrest of defendant, a mistrial was not required under the statute, because the remark complained of was not made by the judge, district attorney, or a court official. State v. Gibson, 459 So. 2d 1294, 1984 La. App. LEXIS 10008 (Nov. 20, 1984).

Defendant was not entitled a mistrial when prosecuted for bringing contraband into prison, despite a police officer’s testimony that he had done so on previous occasions, as the officer was not a court official whose testimony mandated a mistrial under La. Code Crim. Proc. Ann. art. 770, and as the jury was properly admonished to disregard the immaterial testimony, as required under La. Code Crim. Proc. Ann. art. 771, thereby sufficiently protecting defendant’s rights. State v. Gibson, 458 So. 2d 525, 1984 La. App. LEXIS 9726 (Sept. 28, 1984).

Defendant was not entitled to a mistrial based on the allegedly prejudicial testimony of a police officer; because police officer was not an officer of the court, any improper remarks made by the officer did not fall within the ambit of the mandatory mistrial article. State v. Calzadilla, 455 So. 2d 1244, 1984 La. App. LEXIS 9499 (Aug. 31, 1984).

Trial court did not err by denying the defendant’s motion for a mistrial where the prosecutor referenced the informant’s statements about manufacture of the drug at the defendant’s residence because the statements set forth the circumstance underlying the issuance of the search warrant based on probable cause and constituted the res gestae of the crime. State v. Roberson, 454 So. 2d 343, 1984 La. App. LEXIS 9320 (July 31, 1984), writ of certiorari denied by 458 So. 2d 126, 1984 La. LEXIS 9893 (La. 1984).

Pursuant to La. Code Crim. Proc. Ann. art. 770(2), the trial court did not err in refusing to grant defendant’s request for a mistrial for the prosecution arguing that defendant was presumed innocent no matter what he had done in the past because the remark did not refer to any crime for which evidence was inadmissible. State v. Felo, 454 So. 2d 1150, 1984 La. App. LEXIS 9313 (July 16, 1984), writ denied by 488 So. 2d 686, 1986 La. LEXIS 6401 (La. 1986).

There was no showing that the remarks of an officer were intentionally unresponsive or were otherwise intended to present improper evidence to the jury; because the officer’s statements were not malicious or otherwise improperly intended, the officer would not be held to the same standard as other “court officials” and, thus, La. Code Crim. Proc. Ann. art. 770(2) did not apply to the officer’s comments and a mandatory mistrial was not due. State v. Nuccio, 454 So. 2d 93, 1984 La. LEXIS 9377 (June 25, 1984).

Considering the connexity between the actions of defendant during the armed robbery and the murder charge, and the practical inability to completely segregate comments on one during the trial of the other, it was not impermissible to admit evidence of defendant’s arrest for murder; because the evidence was admissible, even though the evidence was not allowed into the record by the trial judge, the comments by the district attorney during closing argument did not come within the scope of the mandatory mistrial provisions of La. Code Crim. Proc. Ann. art. 770(2), and, instead, they come within the scope of La. Code Crim. Proc. Ann. art. 771, and the trial court was within its discretion in admonishing the jury to disregard the comments, and denying the motion for mistrial. State v. Nuccio, 454 So. 2d 93, 1984 La. LEXIS 9377 (June 25, 1984).

While the prosecutor stated that the defense did not put on any witnesses, any error was harmless were defense counsel did not request that the jury be instructed not to draw an adverse inference from defendant’s failure to testify, and there were numerous witnesses who could have testified for defendant, but who instead testified for the State; therefore, the prosecutor’s remarks did not focus the jury’s attention on defendant’s failure to testify, and it could not be inferred that the prosecutor intended to emphasize defendant’s failure to testify. State v. Jackson, 454 So. 2d 116, 1984 La. LEXIS 9390 (June 25, 1984).

Defendant charged with receiving stolen things was not entitled to a mistrial on the ground that the prosecutor requested, in the presence of the jury venire, the addition of a charge of theft to the bill of information; defendant was not prejudiced by the remark and evidence of an alleged theft would have been admissible to prove the crime of receiving stolen things. State v. Miles, 450 So. 2d 1067, 1984 La. App. LEXIS 8842 (May 30, 1984).

Mistrial was not required under La. Code Crim. Proc. Ann. art. 770(3) when a defendant’s right to remain silent was almost infringed by a prosecutor in the defendant’s trial for distribution of marijuana; the trial judge admonished the jury to disregard the improper question, which was sufficient to insure that the defendant received a fair trial. State v. Babineaux, 449 So. 2d 1387, 1984 La. App. LEXIS 8739 (May 16, 1984).

Prosecutor’s argument to the jury that the circumstances of defendant’s apprehension in California indicated an attempt to commit another robbery was not an “other crimes” reference prohibited by La. Code Crim. Proc. Ann. art. 770(2), nor was it so prejudicial that it influenced the jury and contributed to its verdict; as the prosecution pointed out, defendant himself testified to the circumstances surrounding the arrest and so the prosecutor was only arguing from the evidence presented. State v. Glass, 455 So. 2d 659, 1984 La. LEXIS 8993 (May 14, 1984), writ of certiorari denied by 471 U.S. 1080, 105 S. Ct. 2159, 85 L. Ed. 2d 514, 1985 U.S. LEXIS 1731 (1985).

The reference to defendant’s being broke in an airport with a knife was not an “other crimes” reference prohibited by La. Code Crim. Proc. Ann. art. 770(2), nor was it so prejudicial that it influenced the jury and contributed to its verdict; in an attempt to negate the defense claim that defendant was remorseful, the prosecutor related defendant’s actions after he shot the two murder victims, stating how defendant’s movement showing no remorse culminated in his arrest at an airport in California. State v. Glass, 455 So. 2d 659, 1984 La. LEXIS 8993 (May 14, 1984), writ of certiorari denied by 471 U.S. 1080, 105 S. Ct. 2159, 85 L. Ed. 2d 514, 1985 U.S. LEXIS 1731 (1985).

Evidence of defendant’s criminal record was inadmissible and highly prejudicial; the trial court erred in denying a mistrial under La. Code Crim. Proc. Ann. art. 770(2). State v. Arnaud, 448 So. 2d 253, 1984 La. App. LEXIS 8488 (Apr. 3, 1984).

Police officer’s response under cross-examination that he had had prior experience with defendant did not necessarily, or even probably, refer to prior criminal conduct, and did not warrant a mistrial, and showed no pattern of unresponsive answers or improper intent. State v. Nettles, 448 So. 2d 250, 1984 La. App. LEXIS 8518 (Apr. 3, 1984).

Police officer’s unsolicited, unresponsive reference to another crime by defendant during defendant’s trial for receiving stolen property was not the comment of a court official, and did not mandate the grant of his motion for a mistrial pursuant to the provisions of La. Code Crim. Proc. Ann. art. 770. State v. Johnson, 447 So. 2d 56, 1984 La. App. LEXIS 8295 (Feb. 28, 1984), writ of certiorari denied by 449 So. 2d 1024, 1984 La. LEXIS 8899 (La. 1984).

Where a police officer, who was a witness in the sentencing trial of a defendant, referred to another crime alleged to have been committed by the defendant, a mistrial was not required by La. Code Crim. Proc. Ann. art. 770, because the police officer was not a court official within the meaning of that article. State v. Watson, 449 So. 2d 1321, 1984 La. LEXIS 8440 (Feb. 27, 1984), writ of certiorari denied by 469 U.S. 1181, 105 S. Ct. 939, 83 L. Ed. 2d 952, 1985 U.S. LEXIS 655, 53 U.S.L.W. 3507 (1985).

Where a defense witness testified to defendant’s good character, the State was permitted under former La. Rev. Stat. Ann. § 15:481 (now La. Code Evid. Ann. art. 404) to ask the witness whether he had “heard of” a prior offense, and the fact that the prosecutor asked instead if he “knew of” the offense, while improper, was not unduly prejudicial, and a mistrial was not mandated under La. Code Crim. Proc. Ann. art. 770(2), because the previous defense witness had mentioned defendant’s embezzlement from a previous employer. State v. Rault, 445 So. 2d 1203, 1984 La. LEXIS 7984 (Jan. 16, 1984), writ of certiorari denied by 469 U.S. 873, 105 S. Ct. 225, 83 L. Ed. 2d 154, 1984 U.S. LEXIS 350, 53 U.S.L.W. 3241 (1984).

Witness’s gratuitous remark about other charges against a codefendant did not mandate a mistrial under La. Code Crim. Proc. Ann. art. 770 because there was no indication that the judge’s admonition was inadequate so that the remark prejudiced defendant or jeopardized his due process right to a fair trial. State v. Prudholm, 446 So. 2d 729, 1984 La. LEXIS 8072 (Jan. 16, 1984).

Where competent evidence tending to show the connexity between the defendant and the victim’s stolen property was extremely relevant as to the proof of the robbery, any prejudicial effect of the mention of the defendant’s arrest was outweighed by its relevancy to the robbery of the victim. State v. Kirkpatrick, 443 So. 2d 546, 1983 La. LEXIS 12330 (Nov. 28, 1983), writ of certiorari denied by 466 U.S. 993, 104 S. Ct. 2374, 80 L. Ed. 2d 847 (1984).

Trial court did not abuse its discretion under La. Code Crim. Proc. Ann. arts. 771 and 775 in admonishing the jury rather than declaring a mistrial following a tearful outburst by a spectator who was then removed from the courtroom; a mistrial was not mandated by La. Code Crim. Proc. Ann. art. 770. State v. Wright, 441 So. 2d 1301, 1983 La. App. LEXIS 9666 (Nov. 22, 1983).

Spontaneous statements by a police officer in testimony during defendant’s trial, referencing other crimes, to which evidence would not have been admissible, made within the hearing of the jury, did not require a mistrial under La. Code Crim. Proc. Ann. art. 770 because the officer was not a court official as required by the statute. State v. Johnson, 440 So. 2d 838, 1983 La. App. LEXIS 9459 (Oct. 24, 1983).

Cumulative affect of several State witnesses, who had testified as to crimes by defendants, for which they had not been charged, served to support defendants’ motion for mistrial. State v. Franklin, 440 So. 2d 223, 1983 La. App. LEXIS 9251 (Oct. 12, 1983), writ of certiorari denied by 444 So. 2d 1241, 1984 La. LEXIS 8323 (La. 1984).

Trial court did not commit error by denying defendant’s motion for mistrial when the prosecutor asked defendant about other crimes committed that evening; the question was not answered and the jury was instructed to disregard the question. State v. Cotten, 438 So. 2d 1156, 1983 La. App. LEXIS 10070 (Oct. 11, 1983), writ of certiorari denied by 444 So. 2d 606, 1984 La. LEXIS 7935 (La. 1984).

In a felony bench trial, the judge’s remark to defense counsel that counsel’s client must have lied to him about not having given any statements to the police was not prejudicial for cause for a mistrial under La. Code Crim. Proc. Ann. art. 770 because the remark was not made in front of a jury. State v. Wise, 434 So. 2d 1308, 1983 La. App. LEXIS 8952 (June 29, 1983).

Mistrial was not declared when a prosecutor remarked on the defendant not testifying where no prejudice was shown to the defense. State v. Triplett, 434 So. 2d 1270, 1983 La. App. LEXIS 9026 (June 28, 1983).

Where a defendant was not the only witness who could have taken the stand to refute the State’s case, argument to the jury that the State’s presentation of the facts was uncontroverted did not focus the jury’s attention on defendant’s failure to testify so as to cause a mistrial under La. Code Crim. Proc. Ann. art. 770. State v. Smith, 433 So. 2d 688, 1983 La. LEXIS 10715 (May 23, 1983).

Remarks by a witness during defendant’s trial for armed robbery, aggravated kidnapping, and aggravated rape that hinted at prior acts of misconduct by defendant did not prejudice his right to a fair trial; his motions for mistrial were properly overruled. State v. James, 431 So. 2d 1075, 1983 La. App. LEXIS 8428 (May 3, 1983), writ of certiorari denied by 439 So. 2d 1076, 1983 La. LEXIS 11679 (La. 1983).

Because an admonition by the trial judge was sufficient to remove any prejudice that remarks by the prosecutor might have caused, defendant was not denied a fair trial, and his motion for a mistrial pursuant to La. Code Crim. Proc. Ann. art. 771(1) was properly denied. State v. James, 431 So. 2d 399, 1983 La. LEXIS 10347 (Apr. 4, 1983), writ of certiorari denied by 464 U.S. 908, 104 S. Ct. 263, 78 L. Ed. 2d 247 (1983).

Court, in defendant’s attempted murder case, did not err by denying a mistrial where the events in the case were inextricably intertwined with those of the accompanying prosecution for the attempted murder of the victim’s sister so that it would have been impossible for the State to present its case as to one without mention of the other; accordingly an officer’s references were permissible as part of the res gestae because of the close connection in time and location of the noted events and the continuous nature of the transactions involved. State v. Harper, 430 So. 2d 627, 1983 La. LEXIS 10359 (Apr. 4, 1983).

Defendant urged the trial court erred in denying his mistrial motion based upon allegedly prejudicial remarks made by a prospective juror in the presence of the jury venire, but made no request for an admonition by the judge; the juror’s remarks did not fall within the ambit of the mandatory mistrial provisions of La. Code Crim. Proc. Ann. art. 770. State v. Simmons, 443 So. 2d 512, 1983 La. LEXIS 12547 (Apr. 4, 1983).

Prosecutor did not elicit testimony that required a mandatory mistrial within the meaning of La. Code Crim. Proc. Ann. art. 770(2) where the statements elicited from defendant’s psychiatrist were to ascertain the basis for her conclusion that drinking triggered violent behavior in defendant, and the statements were intended to bolster defendant’s insanity claims. State v. Brogdon, 426 So. 2d 158, 1983 La. LEXIS 9547 (Jan. 10, 1983).


Because a defendant had not objected to one allegedly prejudicial remark made by a prosecutor in his closing, he could not argue on appeal that a mistrial should have been granted, and, as to another remark, the trial judge admonished the jury, and the remark was harmless anyway, so the defendant’s motion for a mistrial was properly denied. State v. Billiot, 421 So. 2d 864, 1982 La. LEXIS 12270 (Oct. 18, 1982).

A defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. art. 770 as the result of an ambiguous and voluntary statement made by its own witness that may have referred to defendant’s previous drug arrest; such testimony fell more appropriately under La. Code Crim. Proc. Ann. art. 771, and deserved only an admonishment to the jury. State v. Stucke, 419 So. 2d 939, 1982 La. LEXIS 11773 (Sept. 7, 1982).

Prosecutor’s repeated references to two of defendant’s arrests, despite a lack of objection by the defendant to the first reference, warranted the grant of a mistrial; prosecutor did not have a license to repetitive exploitation of defense counsel’s omission or mistake. State v. Smith, 418 So. 2d 534, 1982 La. LEXIS 11394 (June 21, 1982).

Trial court did not abuse its broad discretion to determine whether a prosecutor’s prejudicial remark, not falling within the proscription of the mandatory mistrial provisions of La. Code Crim. Proc. Ann. art. 770, necessitated a mistrial or an instruction to disregard, under La. Code Crim. Proc. Ann. art. 771, when the trial court’s prompt and decisive action sufficiently neutralized the prospects of prejudice so that the reviewing court could not say that the argument influenced the jury or contributed to the verdict. State v. Mart, 419 So. 2d 1216, 1982 La. LEXIS 11399 (June 21, 1982).

A defendant’s motion for a mistrial under La. Code Crim. Proc. Ann. art. 770 based upon the alleged systematic exclusion of blacks on the jury was denied where the defendant presented no evidence of such systematic exclusion over a period of time. State v. Hayes, 414 So. 2d 717, 1982 La. LEXIS 11015 (May 17, 1982).

In defendant’s trial for armed robbery, the admission of a mugshot of defendant did not entitle him to a mistrial under La. Code Crim. Proc. Ann. art. 770 because the issue of his identification was material and the prosecutor did not clearly comment on defendant’s other crimes. State v. Davis, 407 So. 2d 702, 1981 La. LEXIS 11192 (Dec. 14, 1981).

At defendant’s trial for armed robbery, a prospective juror’s statement during voir dire that she had been robbed by someone resembling defendant did not fall within the grounds for a mandatory mistrial pursuant to La. Code Crim. Proc. Ann. art. 770; hence, on appeal the court affirmed defendant’s armed robbery conviction and the sentence imposed. State v. Cushenberry, 407 So. 2d 700, 1981 La. LEXIS 11194 (Dec. 14, 1981).

Trial judge did not err in refusing to grant the defendant a mistrial under La. Code Crim. Proc. Ann. arts. 770 and 771 where the prosecutor made reference to defendant’s failure to testify and his post-arrest silence; the prosecutor’s intent clearly was to refer to a prior inconsistent statement made by the defendant and such reference was properly within the scope of closing argument. State v. Kersey, 406 So. 2d 555, 1981 La. LEXIS 10916 (Nov. 16, 1981).

Trial court did not err in refusing to grant a mistrial in defendant’s trial for murder where, although the prosecutor made reference to another crime, such crime was not committed or allegedly committed by defendant, but was committed by defendant’s son and did not, therefore, fall within the scope of La. Code Crim. Proc. Ann. art. 770. State v. Morris, 404 So. 2d 1186, 1981 La. LEXIS 10298 (Sept. 8, 1981).

Where the State was provided a list of alibi witnesses and the assistant district attorney made remarks during closing argument to the effect that the State was not aware of what the defendant’s alibi was going to be, the remarks were not within the mistrial provisions of La. Code Crim. Proc. Ann. art. 770; the judge’s admonishment to the jury correcting the assistant district attorney’s inaccurate remarks was sufficient to rectify any prejudice which the remark may have caused. State v. Williams, 397 So. 2d 1287, 1981 La. LEXIS 7908 (Apr. 6, 1981).

Psychiatrist’s reference to an Illinois shooting during expert testimony in defendant’s Louisiana trial for aggravated rape did not cause clear and substantial prejudice requiring a mistrial; the testimony was exculpatory in nature and supportive of defendant’s insanity defense, and was relevant to the issue of defendant’s mental condition at the time of the crime. State v. James, 394 So. 2d 1197, 1981 La. LEXIS 7242 (Jan. 26, 1981).

In trial for second-degree murder, hearsay statement of defendant’s prior threat did not fit within the mandatory mistrial provisions of La. Code Crim. Proc. Ann. art. 770, where the admonition to the jury to disregard the statement was sufficient to assure a fair trial, pursuant to La. Code Crim. Proc. Ann. art. 771. State v. McMahon, 391 So. 2d 1120, 1980 La. LEXIS 9380 (Nov. 10, 1980).

Mistrial was granted because, although the prosecutor may have merely intended an enumeration of defendant’s constitutional rights, his closing remarks directly focused the jury’s attention on the fact that defendant did not testify on his own behalf, and violated La. Code Crim. Proc. Ann. art. 770(3). State v. Fullilove, 389 So. 2d 1282, 1980 La. LEXIS 9038 (Oct. 6, 1980; Rehearing Denied Nove).

Mistrial pursuant to La. Code Crim. Proc. Ann. art. 770(2) was unnecessary because the prosecutor’s remarks regarding defendant’s possible other crimes related to admissible evidence. State v. Johnson, 389 So. 2d 1318, 1980 La. LEXIS 9047 (Oct. 6, 1980).

Where a police witness and the prosecutor indirectly referred to a previous crime alleged to have been committed by defendant, but defendant was not prejudiced by the trial court’s decision to admonish the jury to disregard the references rather than grant a mistrial, there was no reversible error by the trial court. State v. Johnson, 388 So. 2d 741, 1980 La. LEXIS 8475 (Sept. 3, 1980).

Defendant’s first-degree murder convictions were upheld because a police officer’s unsolicited, unresponsive reference to another crime by defendant was not the comment of a court official under La. Code Crim. Proc. Ann. art. 770, justifying a mistrial. State v. Harris, 383 So. 2d 1, 1980 La. LEXIS 6805 (Mar. 3, 1980).

In a trial of a defendant for distribution of methamphetamine, a mistrial under La. Code Crim. Proc. Ann. art. 770 was not required to be declared in the absence of a motion from the defendant after the trial court admonished the jury regarding a prosecutor’s comment upon the profits that could come from the large sale scale of methamphetamine. State v. Gordy, 380 So. 2d 1347, 1980 La. LEXIS 8235 (Jan. 28, 1980).

Mistrial was not the appropriate remedy where a police officer made a statement including inadmissible hearsay that was not excepted by La. Rev. Stat. Ann. § 15:434 because mistrial was only mandatory under La. Code Crim. Proc. Ann. art. 770 where trial error resulted in substantial prejudice to defendant so as to deprive him of a fair trial. State v. Martin, 376 So. 2d 300, 1979 La. LEXIS 6068 (Oct. 8, 1979), writ of certiorari denied by 449 U.S. 998, 101 S. Ct. 540, 66 L. Ed. 2d 297, 1980 U.S. LEXIS 4047, 49 U.S.L.W. 3370 (1980).

The requisites for a mandatory mistrial under La. Code Crim. Proc. Ann. art. 770 were not met where the prosecution referred to a look on the victim’s face at a time when she was not in the witness chair, but defendant did not request either an admonition or a mistrial. State v. Williams, 375 So. 2d 364, 1979 La. LEXIS 6418 (May 21, 1979).

Police officer who testified that he was executing a warrant at defendant’s trailer home to search for items taken in recent burglaries was not an official within the meaning of La. Code Crim. Proc. Ann. art. 770, so a mistrial was not required. State v. Martin, 377 So. 2d 259, 1979 La. LEXIS 6420 (May 21, 1979).

Mistrial was not to be ordered where the defendant’s family sought to change counsel before the jury; the trial judge felt the defendant had been represented by competent counsel at all times and was receiving a fair trial. State v. Lighten, 367 So. 2d 372, 1979 La. LEXIS 7380 (Jan. 29, 1979).

Prosecutor exceeded the scope of cross-examination because the evidence introduced by the prosecutor did not tend to prove or disprove any material fact relating to the disposition of the charge of armed robbery, the fourteen counts of burglary, and the one count of attempted auto burglary; defendant was entitled to a mistrial because the evidence prejudiced the defendant. State v. Constantine, 364 So. 2d 1011, 1978 La. LEXIS 5461 (Nov. 13, 1978).

Rape victim’s reference to defendant’s telling her that he had been to a penitentiary did not constitute impermissible reference to other crimes that would have mandated a mistrial under La. Code Crim. Proc. Ann. art. 770; defendant’s statements were clearly part of the res gestae, as defined by former La. Rev. Stat. Ann. § 15:447 (now La. Code Evid. Ann. art. 801(D)(4)), because they were made after defendant entered the house armed with a dangerous weapon and before he raped the victim, who testified that she submitted to defendant for fear of her life due to the statements defendant made about prison. State v. Wilson, 363 So. 2d 481, 1978 La. LEXIS 6747 (Oct. 9, 1978).

Defendant was not entitled to a mistrial because he failed to timely object and move for a mistrial. The court further held that a prosecutor’s argument does not form part of the pleadings and proceedings which could be examined for patent error even in the absence of a formal objection or motion for a mistrial under La. Code Crim. Proc. Ann. art. 920(2). State v. Mallett, 357 So. 2d 1105, 1978 La. LEXIS 5824 (Apr. 10, 1978), writ of certiorari denied by 439 U.S. 1074, 99 S. Ct. 848, 59 L. Ed. 2d 41, 1979 U.S. LEXIS 330 (1979), not followed by State v. Volentine, 565 So. 2d 511, 1990 La. App. LEXIS 1617 (La.App. 2 Cir. 1990).

In the prosecution of defendant, defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. arts. 770(3) and 771, and former La. Rev. Stat. Ann. § 15:461 (now La. Code Evid. Ann. arts. 504 and 505), where the State commented in its closing argument on defendant’s assertion of his privilege as to private conversations between husband and wife. State v. Bennett, 357 So. 2d 1136, 1978 La. LEXIS 5836 (Apr. 10, 1978).

Prosecutor did not comment on one defendant’s failure to testify and defendants were not entitled to a mistrial, where three defendants were on trial for rape, and where the prosecutor, in her closing argument at the end of defendants’ rape trial, stated once that: “this is all the testimony you have heard except for the testimony of” two defendants. State v. Williams, 355 So. 2d 1291, 1978 La. LEXIS 7260 (Mar. 6, 1978).

Pursuant to La. Code Crim. Proc. Ann. art. 770(1), upon motion of a defendant, a mistrial shall be ordered when a remark or comment, made within the hearing of the jury by the judge, district attorney, or a court official, during the trial or in argument, refers directly or indirectly to defendant’s race, religion, color or national origin. State v. Matthews, 354 So. 2d 552, 1978 La. LEXIS 5270 (Jan. 30, 1978).

In the prosecution of defendant, defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. arts. 770 and 771 where a police officer, as a State rebuttal witness, made an unsolicited reference to unrelated crimes allegedly committed by defendant. State v. Hills, 354 So. 2d 186, 1977 La. LEXIS 6776 (Dec. 19, 1977).

Prosecutor’s mention of confessions in the opening statement violated La. Code Crim. Proc. Ann. art. 767, but did not require a mistrial under La. Code Crim. Proc. Ann. art. 770. State v. Whitmore, 353 So. 2d 1286, 1977 La. LEXIS 6469 (Nov. 14, 1977).

Prosecutor’s comment during closing argument, which referred to the witnesses called by defendant, did not merit a mistrial under La. Code Crim. Proc. Ann. art. 770. State ex rel. Clark v. Marullo, 352 So. 2d 223, 1977 La. LEXIS 6723 (Nov. 14, 1977).

Court held the prosecutor’s phrase “the remaining charges” referred to his previous reference to the other defendants and thus, was not an impermissible allusion to defendant’s other crimes which might warrant mistrial under La. Code Crim. Proc. Ann. art. 770. State v. Alexander, 351 So. 2d 505, 1977 La. LEXIS 6540 (Oct. 20, 1977).

Reference to a prior arrest of defendant’s alibi witness was not a ground for mandatory mistrial under La. Code Crim. Proc. Ann. art. 770; rather, the question and answer fell within the purview of La. Code Crim. Proc. Ann. art. 771. State v. Collins, 350 So. 2d 590, 1977 La. LEXIS 6671 (Sept. 19, 1977).

Reference by prosecutor in opening statement that victim would testify that she learned defendant, on trial for armed robbery, was a robber was a reference to the crime charged, not an improper reference to prior crimes. State v. Gaines, 347 So. 2d 1153, 1977 La. LEXIS 5585 (July 1, 1977).

Where the state attorney referred directly to defendant’s failure to testify, it constituted a substantial violation of defendant’s statutory right and an admonition to the jury to disregard the comment was not sufficient to prevent a mistrial. State v. Johnson, 345 So. 2d 14, 1977 La. LEXIS 5626 (Apr. 11, 1977).

Where the deputy sheriff was asked to recount the events leading up to the shooting at defendant’s trial for the attempted murder of the deputy sheriff, and the deputy sheriff explained that he had stopped to investigate after he saw broken glass in the door of a local store, the reference to the broken glass was not impermissible evidence of another crime to warrant a mistrial under La. Code Crim. Proc. Ann. art. 770(2) because the reference did not suggest that defendant was the perpetrator of a burglary. State v. Madison, 345 So. 2d 485, 1977 La. LEXIS 5638 (Apr. 11, 1977).

Defendant was not entitled to a mistrial based on references made to jail cards and three checks that were used for handwriting comparison in defendant’s forgery trial because no connection was made between the jail cards and other checks and defendant; nor was any further mention made of these items during trial. State v. Hardy, 344 So. 2d 1018, 1977 La. LEXIS 5677 (Apr. 11, 1977).

La. Code Crim. Proc. Ann. arts. 770 and 771, which provided corrective measures where an unheralded prejudicial remark crept into the proceedings, and in which context, prompt action was required by defendant, were inapplicable where defense counsel made every reasonable effort to prevent the introduction of the statement at issue in advance of its utterance, and the trial judge was fully aware of the nature of the statement before he allowed it to be presented to the jury. State v. Ervin, 340 So. 2d 1379, 1976 La. LEXIS 4295 (Dec. 13, 1976).

Prosecutor’s reference to defendant’s race was not an immaterial and irrelevant reference that might have created prejudice against defendant in the mind of the jury where he was relating the fact that the testimony of witnesses to the robbery corroborated the description given by the victims. State v. McCray, 337 So. 2d 1158, 1976 La. LEXIS 4439 (Oct. 6, 1976).

Defendant’s argument that deputy’s remarks about a victim of another armed robbery that was committed on the same night being at the same hospital as defendant’s victim did not constitute grounds for a mandatory mistrial under La. Code Crim. Proc. Ann. art. 770 because the State’s motive when it introduced the deputy’s testimony was to counteract the testimony which it anticipated would be given by one of defendant’s witnesses regarding what defendant’s victim said about his assailants, and the State had not introduced the evidence to suggest that defendant had robbed the other armed robbery victim. State v. Bias, 337 So. 2d 426, 1976 La. LEXIS 4502 (Sept. 13, 1976).

Victim’s unsolicited and cryptic allusion during testimony at defendant’s trial to heroin in the possession of someone other than defendant was not of such a nature that it might have created prejudice against defendant in the mind of the jury; therefore, a mandatory mistrial under La. Code Crim. Proc. Ann. art. 770 was not warranted. State v. Bias, 337 So. 2d 426, 1976 La. LEXIS 4502 (Sept. 13, 1976).

La. Code Crim. Proc. Ann. art. 770 mandated a mistrial only where the reference to another crime as to which evidence was not admissible was made by the judge, district attorney, or a court official, so the criminal defendant’s argument on appeal regarding the admission of testimony of his rape was not well taken because it was the victim, during the course of her testimony, who referred to the defendant’s commission of rape. State v. McCoy, 337 So. 2d 192, 1976 La. LEXIS 5395 (Sept. 13, 1976).

Prosecutor’s statement that defendant’s witnesses were not the type of characters that could be brought from the jail to the courtroom all at one time did not fall within the ambit of prejudicial remarks that required a mistrial under La. Code Crim. Proc. Ann. art. 770. State v. Richardson, 337 So. 2d 210, 1976 La. LEXIS 4395 (Sept. 13, 1976).

Defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. art. 770(2) because the State allegedly referred to another crime committed by him, about which evidence was not admissible, when the witness never responded to the question and no evidence of other offenses allegedly committed by defendant were ever in fact admitted except for his denials thereof. State v. Terregano, 336 So. 2d 859, 1976 La. LEXIS 4179 (June 21, 1976).

Trial court was correct in overruling defendant’s motion for mistrial under La. Code Crim. Proc. Ann. art. 770, when the appellate court was unwilling to hold that a mistrial was required because of the incidental and almost inadvertent reference to defendant’s custodial silence in two lines of a 101 page trial transcript, especially in the absence of any indication of the deliberate intent of the State to inject or exploit the issue. State v. Smith, 336 So. 2d 867, 1976 La. LEXIS 4188 (June 21, 1976).

Reference to the record room in a police officer’s testimony was not a reference to, or a remark or comment about another crime, made within the hearing of the jury by the judge, district attorney, or a court official, during the trial, or in argument, which would authorize a mistrial under La. Code Crim. Proc. Ann. art. 770; the remark was by a witness, and not by any of the officials to which art. 770 applied. State v. Gilmore, 332 So. 2d 256, 1976 La. LEXIS 4147 (May 17, 1976).

Trial court erred in failing to grant a mistrial in defendant’s trial for aggravated battery, because the prosecution improperly asked questions concerning inadmissible evidence of offenses other than that for which the defendant was on trial. State v. Meshell, 332 So. 2d 767, 1976 La. LEXIS 4619 (May 17, 1976).

Trial court properly denied defendant’s motion for mistrial made under La. Code Crim. Proc. Ann. art. 770 because the statement at issue was given by a witness in response to defense counsel’s question; testimony for which the State was not responsible provided no ground for upsetting defendant’s conviction. State v. Demourelle, 332 So. 2d 752, 1976 La. LEXIS 4625 (May 17, 1976).

Prosecutor’s reference to an inadmissible juvenile offense was not governed by La. Code Crim. Proc. Ann. art. 770 (requiring mistrial) but rather by La. Code Crim. Proc. Ann. art. 771. State v. Roberts, 331 So. 2d 11, 1976 La. LEXIS 3922 (Mar. 29, 1976), reversed by 431 U.S. 633, 97 S. Ct. 1993, 52 L. Ed. 2d 637, 1977 U.S. LEXIS 102, 5 Ohio Op. 3d 252 (1977).

A failure to move for a mistrial is a waiver of the error because La. Code Crim. Proc. Ann. art. 770 requires a motion by defendant. State v. Mouton, 327 So. 2d 413, 1976 La. LEXIS 5475 (Feb. 23, 1976).

Mistrial pursuant to La. Code Crim. Proc. Ann. art. 770 was unnecessary based on isolated remarks the prosecutor made regarding defendant’s credibility during defendant’s cross-examination because defendant was not denied a fair trial. State v. Dupuy, 319 So. 2d 299, 1975 La. LEXIS 3724 (Sept. 5, 1975).

La. Code Crim. Proc. Ann. art. 770 provides that upon motion of a defendant, when a remark or comment, made within the hearing of the jury by the district attorney during the trial, referring directly or indirectly to another crime committed by defendant, as to which evidence was not admissible, a mistrial shall be ordered; the use of the term “mug shot” before a jury was impermissible as it was an indirect reference to another crime committed or alleged to have been committed by defendant. State v. Price, 325 So. 2d 780, 1975 La. LEXIS 4372 (Sept. 5, 1975).

Where defendant was charged with committing an armed robbery of a bait shop, the district attorney did not refer to inadmissible evidence of other crimes when he asked a deputy to testify as to when he noticed that his shotgun was missing; thus, defendant was not entitled to a mistrial. State v. Wilson, 315 So. 2d 617, 1975 La. LEXIS 5186 (June 23, 1975).

Defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. art. 770 because of statements made by a police officer referring to “some other things defendant had done;” rather a claim that the comment was a prohibited reference to other crimes was within the contemplation of La. Code Crim. Proc. Ann. art. 771(2). State v. Lewis, 315 So. 2d 626, 1975 La. LEXIS 4849 (June 23, 1975).

Defendant was entitled to a mistrial after an indirect reference was made to another crime defendant had committed, evidence of which was not otherwise admissible; an admonition to the jury was insufficient to cure the defect. State v. Green, 315 So. 2d 763, 1975 La. LEXIS 4858 (June 23, 1975), limited by State v. Shaw, La. App. 93-2166, 645 So. 2d 1279, 1994 La. App. LEXIS 3063 (La.App. 4 Cir. Nov. 17, 1994).

Trial court was not required to grant a mistrial when a police officer improperly testified about defendant’s involvement in a burglary ring during his drug trial because the officer was not a judge, prosecutor or court official. State v. Foss, 310 So. 2d 573, 1975 La. LEXIS 3539 (Mar. 31, 1975).

Defendant was not entitled to a mistrial where the prosecutor referred to an African-American oriented event because the question was designed to test the alibi’s witness ability to remember events where the event was in close proximity to the alleged armed robberies. State v. Webb, 307 So. 2d 582, 1975 La. LEXIS 3820 (Jan. 20, 1975).

Defendant’s perfection of a bill of exceptions based on a police officer’s testimony regarding an ongoing investigation of narcotics activities near his home did not make La. Code Crim. Proc. Ann. arts. 770 and 771 applicable in defendant’s drug possession trial; defense counsel did not move either for a mistrial or a jury admonition when the testimony was elicited. State v. Thorson, 302 So. 2d 578, 1974 La. LEXIS 3865 (Oct. 28, 1974).

At defendant’s trial for armed robbery, the State introduction of a witness’s testimony pointing to defendant as the perpetrator of a prior crime merely to contest defendant’s asserted ownership of a gun, without prior notice of such testimony to defendant, constituted reversible error and grounds for a mistrial under La. Code Crim. Proc. Ann. art. 770(2); hence, on appeal the court reversed defendant’s conviction and sentence and remanded the case for a new trial. State v. Cummings, 303 So. 2d 725, 1974 La. LEXIS 4387 (Oct. 11, 1974).

Defendant’s negative response to State’s question as to whether he had been convicted previously of simple burglary did not transform the question into a comment concerning another crime as to which evidence was inadmissible and require a mistrial under La. Code Crim. Proc. Ann. art. 770 because the question was an attempt to impeach defendant’s credibility and was directed to convictions only. State v. Whitley, 296 So. 2d 820, 1974 La. LEXIS 3642 (June 10, 1974).

Prosecutor’s remark during closing arguments that if a verdict of manslaughter were returned defendant would be remanded to the juvenile court, in which case, in all probability defendant would be released at age 21 did not fall within the enumerated categories of subject matter that mandated a mistrial under La. Code Crim. Proc. Ann. art. 770. State v. Sylvester, 298 So. 2d 807, 1974 La. LEXIS 4531 (June 10, 1974).

State’s reference in opening statements in defendant’s attempted murder trial to another offense that would be shown for the purpose of establishing defendant’s intent was not an automatic ground for a mistrial; the evidence was admissible to prove intent under La. Code Evid. Ann. art. 404 and the State was entitled to explain the nature of the evidence by which it expected to prove its charges. State v. Gaspard, 301 So. 2d 344, 1974 La. LEXIS 3460 (Mar. 25, 1974).

Prosecutor’s reference to previous plea bargaining negotiations during defendant’s trial for attempted murder did not require a mistrial; references to plea bargains were not included in La. Code Crim. Proc. Ann. art. 770, the reference was oblique and indefinite, and any prejudice it caused was cured by the trial court’s admonition to the jury. State v. Gaspard, 301 So. 2d 344, 1974 La. LEXIS 3460 (Mar. 25, 1974).

Reading of the original indictment for murder along with the amended indictment for manslaughter did not constitute reference to another crime and was not grounds for a mistrial. State v. Bray, 292 So. 2d 697, 1974 La. LEXIS 3466 (Mar. 25, 1974).

La. Code Crim. Proc. Ann. art. 770(2) was inapplicable to an announcement made by a sheriff during voir dire examination of the jurors that referred to witnesses in another pending prosecution against defendant; the court assumed that La. Code Crim. Proc. Ann. art. 770 applied to utterances made during jury selection. State v. Goldberg, 284 So. 2d 926, 1973 La. LEXIS 6754 (Oct. 29, 1973).

Where the implied suggestion of another crime is not by the judge, district attorney or court official, but rather by a witness, the applicable law is La. Code Crim. Proc. Ann. art. 771, rather than La. Code Crim. Proc. Ann. art. 770. State v. Smith, 285 So. 2d 240, 1973 La. LEXIS 6772 (Oct. 29, 1973).

Where a remark by the State in closing argument of defendant’s trial for distribution of a controlled substance as to defendant’s failure to testify was not direct, and there was no plain inference, the remark did not violate La. Code Crim. Proc. Ann. art. 770(3); further, where defense counsel’s objection to the remark set forth no basis for the objection, failure to move for a mistrial waived the error because La. Code Crim. Proc. Ann. art. 770 required a motion by defendant to preserve such an error. State v. Corbin, 285 So. 2d 234, 1973 La. LEXIS 6773 (Oct. 29, 1973).

La. Code Crim. Proc. Ann. art. 770 requires the trial court to order a mistrial, on defendant’s motion, when the district attorney remarks or comments prejudicially and irrelevantly on defendant’s race, religion, color or national origin; on another crime committed by defendant as to which evidence is not admissible; or on defendant’s failure to testify in his own defense, or on the refusal of the judge to direct a verdict. State v. Chambers, 263 LA. 1080, 270 So. 2d 514, 1972 La. LEXIS 5296 (Dec. 11, 1972).

There was no error in the denial of a mistrial after a chemist referred to an object as an evidence envelope, as there was no showing that the words were used to prejudice defendant or that their use resulted in prejudice; given La. Code Crim. Proc. Ann. arts. 770, 771, 775, unnecessary prejudice to a defendant was necessary for a mistral. State v. Clouatre, 262 LA. 651, 264 So. 2d 595, 1972 La. LEXIS 5002 (June 29, 1972).

Prosecutor’s comments in closing argument regarding the State’s uncontradicted evidence, made while pointing at defendants, was not a comment on their failure to testify, thus did not require a mistrial. State v. Cryer, 262 LA. 575, 263 So. 2d 895, 1972 La. LEXIS 5949 (June 5, 1972).

At defendant’s murder trial, where a witness responded to a question by indicating that the victim had mentioned a “colored boy” but where the statement did not allude to defendant in any way, the witness’s unsolicited, spontaneous statement, which was not response to the question asked, could not serve as the grounds for a mistrial. State v. Callihan, 257 LA. 298, 242 So. 2d 521, 1970 La. LEXIS 3485 (Dec. 14, 1970).

In a trial for selling illegal drugs in violation of La. Rev. Stat. Ann. § 40:962, the prosecutor’s mention in his opening statement of defendant’s second sale of the same drug to the same undercover officer five days after the indicted sale was not an improper remark or comment made within the jury’s hearing or cause for mistrial under La. Code Crim. Proc. Ann. art. 770; the reference to the second sale was admissible as a similar bad act to prove system, knowledge, motive, and intent under former La. Rev. Stat. Ann. §§ 15:445, 15:446 (now La. Code Evid. Ann. art. 404), because guilty knowledge was an element of the crime of selling narcotics. State v. Kreller, 255 LA. 982, 233 So. 2d 906, 1970 La. LEXIS 3891 (Feb. 23, 1970).

Prosecutor’s statement to the jury that the State’s evidence was uncontradicted was not a reference to defendant’s failure to testify and therefore the trial court properly denied defendant’s motion for a mistrial made pursuant to La. Code Crim. Proc. Ann. art. 770. State v. Shilow, 252 LA. 1105, 215 So. 2d 828, 1968 La. LEXIS 2477 (Nov. 12, 1968), writ of certiorari denied by 397 U.S. 927, 90 S. Ct. 932, 25 L. Ed. 2d 106, 1970 U.S. LEXIS 3066 (1970).

•• Motions to Strike Testimony. — Deputy’s reference to other crimes on cross-examination was not grounds for a mistrial as he was not an officer of the court under La. Code Crim. Proc. Ann. art. 770(2); the trial court’s admonition was sufficient to prevent any prejudice to defendant’s right to a fair trial. State v. Maiden, 463 So. 2d 848, 1985 La. App. LEXIS 8038 (Jan. 23, 1985).

•• Opening Statements. — In a distribution of cocaine case, while the trial judge should have sustained defendant’s objections to the prosecutor’s improper, immaterial, and irrelevant comments about the war on drugs during his opening statement, a mistrial was not warranted as the evidence at trial was overwhelming against defendant and there was no indication that the jurors convicted defendant based on the remark. State v. Williams, 866 So. 2d 1003, 2004 La. App. LEXIS 77 (Jan. 27, 2004), writ denied by La. 2004-0450, 876 So. 2d 832, 2004 La. LEXIS 2144 (La. June 25, 2004).

Pursuant to La. Code Crim. Proc. Ann. art. 770(2), the casual reference to a municipal warrant in the prosecutor’s opening statement was not a violation that required a reversal. State v. Shaw, 645 So. 2d 1279, 1994 La. App. LEXIS 3063 (Nov. 17, 1994).

La. Code Crim. Proc. Ann. art. 770(2) did not mandate a mistrial where the prosecution made a limited reference to an unrelated arrest warrant for defendant in the opening statement because the reference was to admissible evidence that was necessary to show the context out of which the charged offense arose. State v. Willis, 577 So. 2d 813, 1991 La. App. LEXIS 631 (Apr. 3, 1991), writ of certiorari denied by 581 So. 2d 704, 1991 La. LEXIS 1868 (La. 1991).

Where the State in opening argument stated than an officer initially stopped defendant because the officer thought that a warrant for defendant’s arrest was outstanding, even though the comment was improper, pursuant to La. Code Crim. Proc. Ann. art. 770, the error was harmless given the fact that defendant himself acknowledged at trial that he had been convicted of at least two felonies. State v. Harris, 573 So. 2d 1195, 1991 La. App. LEXIS 30 (Jan. 17, 1991).

Prosecutor’s statements in opening argument that the murder was gruesome did not require reversal because although the defense counsel did not object, the defense counsel in its opening statement countered the argument; any prejudice from the prosecutor’s statements was countered by defense counsel. State v. Carter, 572 So. 2d 1131, 1990 La. App. LEXIS 3004 (Dec. 18, 1990).

La. Code Crim. Proc. Ann. art. 770(2) provides in part that upon motion of a defendant, a mistrial is properly denied where a remark, made within the hearing of the jury by the prosecution during opening argument, refers to another crime alleged to have been committed by defendant, the evidence is not admissible except to show defendant’s intent, and an admonition to the jury to disregard the remark or comment sufficiently dispels the possibility of prejudice against defendant arising from the improper remark made, as per La. Code Crim. Proc. Ann. art. 771. State v. Addison, 551 So. 2d 687, 1989 La. App. LEXIS 1782 (Oct. 11, 1989), writ denied by 573 So. 2d 1116, 1991 La. LEXIS 292 (La. 1991).

Mistrial was not warranted for a prosecutor’s alleged reference to defendant’s inculpatory statement because defendant failed to request the trial court to admonish the jury to disregard the remark. State v. Humphrey, 544 So. 2d 1188, 1989 La. App. LEXIS 1001 (May 10, 1989), writ of certiorari denied by 550 So. 2d 627, 1989 La. LEXIS 2338 (La. 1989).

The defendant was not entitled to a mistrial because the prosecutor was allowed to refer to the res gestae of the crime during the opening statements; the statements furthered the State’s assertion that the defendant actively aided and abetted in the drug transactions. State v. Rexrode, 536 So. 2d 671, 1988 La. App. LEXIS 2753 (Dec. 14, 1988).

In the prosecution of defendant for first degree murder in violation of La. Rev. Stat. Ann. § 14:30, defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. art. 770 because of the prosecutor’s alleged prejudicial remark in opening argument. State v. Loyd, 489 So. 2d 898, 1986 La. LEXIS 6028 (Mar. 31, 1986), writ of certiorari denied by 481 U.S. 1042, 107 S. Ct. 1984, 95 L. Ed. 2d 823, 1987 U.S. LEXIS 2025, 55 U.S.L.W. 3746 (1987).

Prosecutor’s mention of confessions in the opening statement violated La. Code Crim. Proc. Ann. art. 767, but did not require a mistrial under La. Code Crim. Proc. Ann. art. 770. State v. Whitmore, 353 So. 2d 1286, 1977 La. LEXIS 6469 (Nov. 14, 1977).

State’s reference in opening statements in defendant’s attempted murder trial to another offense that would be shown for the purpose of establishing defendant’s intent was not an automatic ground for a mistrial; the evidence was admissible to prove intent under La. Code Evid. Ann. art. 404 and the State was entitled to explain the nature of the evidence by which it expected to prove its charges. State v. Gaspard, 301 So. 2d 344, 1974 La. LEXIS 3460 (Mar. 25, 1974).

• Witnesses

•• General Overview. — Defendant was not entitled to a mistrial based on the allegedly prejudicial testimony of a police officer; because police officer was not an officer of the court, any improper remarks made by the officer did not fall within the ambit of the mandatory mistrial article. State v. Calzadilla, 455 So. 2d 1244, 1984 La. App. LEXIS 9499 (Aug. 31, 1984).

•• Impeachment. — In defendant’s trial on a charge of heroin distribution, reversible error occurred where the prosecution was permitted to cross-examine the defendant about a prior arrest for cocaine possession to impeach defendant’s earlier testimony that he did not use drugs. State v. Monroe, 602 So. 2d 125, 1992 La. App. LEXIS 1829 (June 18, 1992), writ of certiorari denied by 604 So. 2d 973, 1992 La. LEXIS 2691 (La. 1992).

While impeachment of a witness by evidence of a municipal offense conviction was not permitted because a municipal offense was not a crime, any error was cured where the trial judge sustained defense counsel’s objection and properly admonished the jury. State v. Johnson, 446 So. 2d 1371, 1984 La. App. LEXIS 8316 (Feb. 28, 1984), writ of certiorari denied by 449 So. 2d 1347, 1984 La. LEXIS 8898 (La. 1984).

In a felony murder trial, the prosecutor’s impeachment of a defense witness with her prior inconsistent statement, which contained a racial slur, was not grounds for a mistrial because the racial slur was not an improper comment by the State as defined by La. Code Crim. Proc. Ann. art. 770; nor was it grounds for a mistrial when the prosecutor repeated the slur during closing arguments. State v. Kaufman, 278 So. 2d 86, 1972 La. LEXIS 5297 (Dec. 11, 1972).

•• Presentation. — Vague and unprompted reference by a state’s witness to defendant’s detention for other crimes did not require a mistrial under La. Code Crim. Proc. Ann. art. 770; simple admonishment was proper under La. Code Crim. Proc. Ann. art. 771. State v. Logwood, 670 So. 2d 660, 1996 La. App. LEXIS 696 (Mar. 6, 1996).

In accordance with La. Code Crim. Proc. Ann. art. 770(2), defendant was entitled to a mistrial where the prosecutor improperly remarked as to the other potential crimes committed by defendant. State v. Silguero, 594 So. 2d 1070, 1992 La. App. LEXIS 184 (Feb. 12, 1992), reversed by, remanded by 608 So. 2d 627, 1992 La. LEXIS 3669 (La. 1992).

In the State’s prosecution of defendant, a witness had not made a prejudicial comment regarding another crime under La. Code Crim. Proc. Ann. arts. 770 and 771 that required a mistrial. State v. Mayeaux, 570 So. 2d 185, 1990 La. App. LEXIS 2647 (Nov. 14, 1990), writ of certiorari denied by 575 So. 2d 386, 1991 La. LEXIS 471 (La. 1991).

Police officer’s unsolicited, unresponsive reference to another crime by the defendant is not the comment of a court official under La. Code Crim. Proc. Ann. art. 770; furthermore, absent a showing of a pattern of unresponsive answers or improper intent by the police or prosecution, such comments would not fall within the purview of La. Code Crim. Proc. Ann. art. 771. State v. Williams, 447 So. 2d 495, 1984 La. App. LEXIS 7982 (Feb. 1, 1984).

In the prosecution of defendant, defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. arts. 770 and 771 where a police officer, as a State rebuttal witness, made an unsolicited reference to unrelated crimes allegedly committed by defendant. State v. Hills, 354 So. 2d 186, 1977 La. LEXIS 6776 (Dec. 19, 1977).

• Defenses

•• Alibi. — Defendant was not entitled to a mistrial where the prosecutor referred to an African-American oriented event because the question was designed to test the alibi’s witness ability to remember events where the event was in close proximity to the alleged armed robberies. State v. Webb, 307 So. 2d 582, 1975 La. LEXIS 3820 (Jan. 20, 1975).

•• Self-Defense. — In a manslaughter case, in which self-defense was claimed, the prosecutor did not improperly comment on defendant’s silence in violation of La. Code Crim. Proc. Ann. art. 770(3), by stating that there was no evidence of defendant’s knowledge of the victim’s dangerous character. State v. Loston, 874 So. 2d 197, 2004 La. App. LEXIS 354 (Feb. 23, 2004), writ denied by La. 2004-0792, 882 So. 2d 1167, 2004 La. LEXIS 2866 (La. Sept. 24, 2004).

• Jury Instructions

•• General Overview. — Where the State was provided a list of alibi witnesses and the assistant district attorney made remarks during closing argument to the effect that the State was not aware of what the defendant’s alibi was going to be, the remarks were not within the mistrial provisions of La. Code Crim. Proc. Ann. art. 770; the judge’s admonishment to the jury correcting the assistant district attorney’s inaccurate remarks was sufficient to rectify any prejudice which the remark may have caused. State v. Williams, 397 So. 2d 1287, 1981 La. LEXIS 7908 (Apr. 6, 1981).

•• Curative Instructions. — In a second degree murder case where the prosecutor improperly asked a doctor on direct examination if the gunshot wounds were “execution or assassin type,” the trial court properly denied defendant’s motion for mistrial considering its strong admonitions to the jury to disregard. State v. Fielding, 862 So. 2d 420, 2003 La. App. LEXIS 3353 (Dec. 10, 2003), writ denied by La. 2004-0249, 889 So. 2d 256, 2005 La. LEXIS 195 (La. Jan. 14, 2005).

Where the prosecutor improperly asked a doctor on direct examination if the gunshot wounds were “execution or assassin type,” the trial court properly denied defendant’s motion for mistrial considering its strong admonitions to the jury to disregard. State v. Fielding, 862 So. 2d 420, 2003 La. App. LEXIS 3353 (Dec. 10, 2003), writ denied by La. 2004-0249, 889 So. 2d 256, 2005 La. LEXIS 195 (La. Jan. 14, 2005).

•• Particular Instructions

••• General Overview. — Where a police witness and the prosecutor indirectly referred to a previous crime alleged to have been committed by defendant, but defendant was not prejudiced by the trial court’s decision to admonish the jury to disregard the references rather than grant a mistrial, there was no reversible error by the trial court. State v. Johnson, 388 So. 2d 741, 1980 La. LEXIS 8475 (Sept. 3, 1980).

Any prejudice to defendant resulting from a police officer’s unsolicited, unresponsive testimony that a dispute had occurred over a prior arrest warrant was cured by the trial court’s admonishment to the jury following the dictates of La. Code Crim. Proc. Ann. art. 771. State v. Thorson, 302 So. 2d 578, 1974 La. LEXIS 3865 (Oct. 28, 1974).

Defendant’s perfection of a bill of exceptions based on a police officer’s testimony regarding an ongoing investigation of narcotics activities near his home did not make La. Code Crim. Proc. Ann. arts. 770 and 771 applicable in defendant’s drug possession trial; defense counsel did not move either for a mistrial or a jury admonition when the testimony was elicited. State v. Thorson, 302 So. 2d 578, 1974 La. LEXIS 3865 (Oct. 28, 1974).

• Sentencing

•• Guidelines

••• Adjustments & Enhancements

•••• Criminal History

••••• Prior Felonies. — Defendant’s main argument, that the cocaine found in his possession belonged to his nephew, was not an impermissible reference to defendant’s other crimes; the prosecutor stated that defendant’s nephew was only trying to protect his uncle as the nephew had no criminal history, and therefore the nephew’s sentence would have been more lenient than defendant’s; the trial court had not erred in not granting defendant’s motion for a mistrial. State v. Williams, 841 So. 2d 936, 2003 La. App. LEXIS 452 (Feb. 25, 2003).

• Appeals

•• Prosecutorial Misconduct

••• General Overview. — Defendant’s conviction for the burglary of an inhabited dwelling was proper, where the prosecutor’s remark about using “residences” instead of “a residence” did not “unmistakably” point to evidence of another crime by defendant; one such plural reference, instead of using the singular form, did not appear to warrant the drastic remedy of a mistrial, La. Code Crim. Proc. Ann. art. 770. State v. Brown, 871 So. 2d 1240, 2004 La. App. LEXIS 797 (Mar. 31, 2004), writ denied by La. 2004-1285, 883 So. 2d 1044, 2004 La. LEXIS 3129 (La. Oct. 15, 2004).

Defendant’s conviction and sentence for issuing worthless checks were vacated pursuant to La. Code Crim. Proc. Ann. art. 770(3) because the prosecutor commented that defendant did not take the stand, which was a direct reference to defendant’s failure to testify; therefore, a mistrial was warranted without regard to the prosecutor’s intent for the jury to draw unfavorable inferences from defendant’s silence, even though defendant failed to specifically request a mistrial or admonition but instead objected to the improper remarks after closing argument and raised the issue in three motions for a new trial. State v. Ballay, 800 So. 2d 953, 2001 La. App. LEXIS 2204 (Oct. 17, 2001).

Prosecutor’s reference to the “uncontradicted” testimony did not constitute an impermissible direct or indirect reference to defendant’s failure to testify in his own defense where there were other possible witnesses besides defendant who could have vouched for his whereabouts at the time of the crime. State v. Thornton, 671 So. 2d 481, 1995 La. App. LEXIS 2744 (Oct. 6, 1995).

Prosecutor’s asking a witness whether he had stated that defendant was known to carry guns, although an improper question in the context in which it was made, was not a direct or indirect reference to another crime; therefore, the mandatory mistrial provisions of. La. Code Crim. Proc. Ann. art. 770(2) were not implicated. State v. Campbell, 660 So. 2d 7, 1995 La. LEXIS 2029 (Aug. 25, 1995), writ denied by La. 95-2150, 660 So. 2d 437, 1995 La. LEXIS 2120 (La. Sept. 1, 1995).

La. Code Crim. Proc. Ann. art. 770 did not apply to a police officer witness, who was not a part of the prosecutor’s team. State v. Dabney, 553 So. 2d 1052, 1989 La. App. LEXIS 2397 (Nov. 30, 1989), writ of certiorari denied by 558 So. 2d 582, 1990 La. LEXIS 663 (La. 1990).

Prosecutor’s comment that this was the first time defendant got caught but not the first time he did anything illegal required a mistrial under La. Code Crim. Proc. Ann. art. 770(2). State v. Vanderlinder, 552 So. 2d 1274, 1989 La. App. LEXIS 2324 (Nov. 15, 1989).

Mistrial was not warranted following an opening statement by a prosecutor in which his comments were in the nature of an improper argument because the improper remarks were not directed to defendant’s race, religion, national origin, another crime committed by defendant as to which evidence was inadmissible, the failure of defendant to testify on his own behalf, or the refusal of the trial judge to direct a verdict. State v. Deboue, 552 So. 2d 355, 1989 La. LEXIS 1462 (June 19, 1989), amended by, reaffirmed, reinstated by 1989 La. LEXIS 2991 (La. Dec. 7, 1989), writ of certiorari denied by 498 U.S. 881, 111 S. Ct. 215, 112 L. Ed. 2d 174, 1990 U.S. LEXIS 4801, 59 U.S.L.W. 3250 (1990).

Prosecutor’s remarks were neither a direct nor indirect reference to defendant’s failure to testify where the prosecutor referenced the victim’s evidence as unrefuted, and the remarks were made while the prosecutor recapitulated the evidence introduced at trial and sought to convince the jury that the victim’s version was more credible than the defense’s version. State v. Byrd, 540 So. 2d 1110, 1989 La. App. LEXIS 343 (Feb. 28, 1989), writ of certiorari denied by 546 So. 2d 169, 1989 La. LEXIS 1565 (La. 1989).

The statements by a district attorney addressed defendant’s theory of defense, not his election not to testify; further, they reflected no intent on the part of the district attorney to emphasize defendant’s failure to testify, and therefore, they did not fall under the prohibition of La. Code Crim. Proc. Ann. art. 770(3). State v. Scott, 537 So. 2d 398, 1989 La. App. LEXIS 25 (Jan. 17, 1989), writ of certiorari denied by 543 So. 2d 18, 1989 La. LEXIS 1346 (La. 1989).

The defendant was not entitled to a mistrial because the prosecutor was allowed to refer to the res gestae of the crime during the opening statements; the statements furthered the State’s assertion that the defendant actively aided and abetted in the drug transactions. State v. Rexrode, 536 So. 2d 671, 1988 La. App. LEXIS 2753 (Dec. 14, 1988).

Prosecutor’s remarks that defendant after entering the home had raised the girl’s gown was not grounds for reversal under La. Code Crim. Proc. Ann. art. 770, because the facts were so closely entwined in the conduct of the unlawful entry that it was an incident of the criminal act charged. State v. Willis, 510 So. 2d 411, 1987 La. App. LEXIS 9688 (June 10, 1987), writ of certiorari denied by 534 So. 2d 440, 1988 La. LEXIS 2596 (La. 1988).

District attorney’s comment during voir dire that the jurors should not forgo a conviction based on sympathy was not a basis for a mistrial under La. Code Crim. Proc. Ann. art. 770. State v. Fluker, 454 So. 2d 358, 1984 La. App. LEXIS 9325 (July 31, 1984).

In a manslaughter trial, the trial court did not err in denying defendant’s requests for a mistrial and admonitions based on the prosecutor’s comment during closing argument that defendant committed another crime by discharging a firearm within the city limits; remark referred to a lesser included offense to the manslaughter charge because both offenses arose out of the same incident, and evidence was admitted at trial to support the argument. State v. Fluker, 454 So. 2d 358, 1984 La. App. LEXIS 9325 (July 31, 1984).

Defendant charged with receiving stolen things was not entitled to a mistrial on the ground that the prosecutor requested, in the presence of the jury venire, the addition of a charge of theft to the bill of information; defendant was not prejudiced by the remark and evidence of an alleged theft would have been admissible to prove the crime of receiving stolen things. State v. Miles, 450 So. 2d 1067, 1984 La. App. LEXIS 8842 (May 30, 1984).

Reference by prosecutor in opening statement that victim would testify that she learned defendant, on trial for armed robbery, was a robber was a reference to the crime charged, not an improper reference to prior crimes. State v. Gaines, 347 So. 2d 1153, 1977 La. LEXIS 5585 (July 1, 1977).

Prosecutor’s statement that defendant’s witnesses were not the type of characters that could be brought from the jail to the courtroom all at one time did not fall within the ambit of prejudicial remarks that required a mistrial under La. Code Crim. Proc. Ann. art. 770. State v. Richardson, 337 So. 2d 210, 1976 La. LEXIS 4395 (Sept. 13, 1976).

•• Reversible Errors

••• General Overview. — Where a prosecutor’s remarks about possible sentences while cross-examining a defendant were based on testimony first elicited by questioning from defense counsel, and the substance of the remarks was already before the jury, they did not constitute reversible error, and, although the prosecutor should not have repeated the remarks after an admonition by the trial court, the remarks did not fall within the specific grounds for a mistrial, nor did they constitute conduct so prejudicial as to deny defendant a fair trial. State v. Lyons, 597 So. 2d 593, 1992 La. App. LEXIS 959 (Mar. 31, 1992).

•• Reviewability

••• Preservation for Review

•••• General Overview. — Where defendant failed to present a motion for mistrial in the trial court, his appeal based on prosecutorial misconduct was precluded, and his counsel’s failure to request a mistrial was not ineffectiveness because the prosecutor’s cross-examination of defense witnesses regarding religious beliefs was triggered by their mention of the subject and was not grounds for mistrial pursuant to La. Code Crim. Proc. Ann. art. 770(1). State v. Weaver, 770 So. 2d 831, 2000 La. App. LEXIS 2514 (Sept. 27, 2000), writ denied by La. 2000-2994, 799 So. 2d 1147, 2001 La. LEXIS 3902 (La. Oct. 26, 2001).

Failure to move for a mistrial is a waiver of error because La. Code Crim. Proc. Ann. art. 770 requires a motion by the defendant. State v. Derouselle, 769 So. 2d 141, 2000 La. App. LEXIS 2506 (Aug. 30, 2000), writ denied by La. 2000-2750, 799 So. 2d 491, 2001 La. LEXIS 4039 (La. Oct. 12, 2001).

Defendant waived his objection to the admission of other crimes evidence where he did not timely object to the disputed testimony and did not move for a mistrial as required under La. Code Crim. Proc. Ann. art. 770; moreover, any error in the admission of the evidence was harmless because it could not be said that the guilty verdicts were attributable to the error. State v. Hester, 746 So. 2d 95, 1999 La. App. LEXIS 2649 (Sept. 28, 1999), writ denied by La. 1999-3217, 760 So. 2d 342, 2000 La. LEXIS 1207 (La. Apr. 20, 2000).

Where prejudicial comments, related to another crime committed or alleged to have been committed by the defendant as to which evidence is not admissible, are made by a district attorney, a defendant’s failure to move for a mistrial is a waiver of the error, because La. Code Crim. Proc. Ann. art. 770(2) requires a motion by the defendant; however, where a defendant objects to improper remarks and the objection is overruled, the defendant is not required to make a useless motion for an admonition or a mistrial to preserve his rights on appeal. Mistrial is a drastic remedy which should be declared only when unnecessary prejudice results to the accused. State v. Johnson, 719 So. 2d 1141, 1998 La. App. LEXIS 2719 (Sept. 29, 1998).

Where a prosecutor made improper comments during closing argument, the failure of defense counsel to object or otherwise move for a mistrial under La. Code Crim. Proc. Ann. art. 770 or 771 precluded defendant from raising the error on appeal because the trial court was deprived of an opportunity to correct the error at trial. State v. Sias, 706 So. 2d 650, 1998 La. App. LEXIS 89 (Jan. 27, 1998), writ denied by La. 98-0505, 719 So. 2d 1056, 1998 La. LEXIS 2179 (La. June 26, 1998).

Where the state allegedly referred to defendant’s failure to testify in his own behalf in violation of La. Code Crim. Proc. Ann. art. 770(3), defendant’s failure to make an objection or to move for a mistrial either during or after the state’s closing argument constituted a waiver of the alleged error. State v. Parker, 536 So. 2d 459, 1988 La. App. LEXIS 2409 (Nov. 22, 1988), writ of certiorari denied by 584 So. 2d 670, 1991 La. LEXIS 2292 (La. 1991).

Without having moved for a mistrial under La. Code Crim. Proc. Ann. arts. 770, 771, or 775, a defendant who was on trial for manslaughter received all of the relief to which he was entitled when the trial court sustained his objection and admonished the jury regarding the State’s reference to his sexual relationship with a witness. State v. Hilburn, 512 So. 2d 497, 1987 La. App. LEXIS 9845 (June 23, 1987), writ of certiorari denied by 515 So. 2d 444, 1987 La. LEXIS 10727 (La. 1987).

Where defendant was charged with aggravated rape and argued for the first time on appeal that he should be granted a mistrial because certain irrelevant evidence was admitted in error, defendant did not properly preserve the issue for review because he failed to request a mistrial at the time the trial court ruled on the evidence. State v. Walker, 489 So. 2d 353, 1986 La. App. LEXIS 6916 (May 12, 1986), writ of certiorari denied by 493 So. 2d 1215, 1986 La. LEXIS 7157 (La. 1986), writ denied in part by 561 So. 2d 109, 1990 La. LEXIS 1215 (La. 1990).

Because a defendant had not objected to one allegedly prejudicial remark made by a prosecutor in his closing, he could not argue on appeal that a mistrial should have been granted, and, as to another remark, the trial judge admonished the jury, and the remark was harmless anyway, so the defendant’s motion for a mistrial was properly denied. State v. Billiot, 421 So. 2d 864, 1982 La. LEXIS 12270 (Oct. 18, 1982).

Defendant failed to object to remarks made by the prosecutor during closing argument in his trial for attempted aggravated rape and therefore failed to preserve his objection for appeal; the remarks, however, did not violate La. Code Crim. Proc. Ann. art. 770(3) because they were within the proper bounds of closing argument. State v. Carthan, 377 So. 2d 308, 1979 La. LEXIS 7532 (Nov. 12, 1979).

Defendant was not entitled to a mistrial because he failed to timely object and move for a mistrial. The court further held that a prosecutor’s argument does not form part of the pleadings and proceedings which could be examined for patent error even in the absence of a formal objection or motion for a mistrial under La. Code Crim. Proc. Ann. art. 920(2). State v. Mallett, 357 So. 2d 1105, 1978 La. LEXIS 5824 (Apr. 10, 1978), writ of certiorari denied by 439 U.S. 1074, 99 S. Ct. 848, 59 L. Ed. 2d 41, 1979 U.S. LEXIS 330 (1979), not followed by State v. Volentine, 565 So. 2d 511, 1990 La. App. LEXIS 1617 (La.App. 2 Cir. 1990).

Scope of closing argument was defined by La. Code Crim. Proc. Ann. art. 774, but defendant was required to object and afford an opportunity for the trial court to correct the effect of allegedly prejudicial remarks by the prosecutor by either ordering a mistrial or admonishing the jury, as provided by La. Code Crim. Proc. Ann. arts. 770 and 771, and defendant, having failed to object, waived the defect. State v. Anthony, 347 So. 2d 483, 1977 La. LEXIS 4917 (June 20, 1977).

Failure to object to prejudicial remarks by the prosecutor during closing arguments, governed by La. Code Crim. Proc. Ann. arts. 770 and 771, waived that issue on appeal under La. Code Crim. Proc. Ann. art. 841. State v. Smith, 339 So. 2d 829, 1976 La. LEXIS 5327 (Nov. 8, 1976), writ of certiorari denied by 430 U.S. 986, 97 S. Ct. 1685, 52 L. Ed. 2d 381, 1977 U.S. LEXIS 1640 (1977).

••• Waiver

•••• General Overview. — Where a witness testified that defendant made no statements when he was arrested, defendant waived the issue of the witness’s comment on defendant’s post-arrest silence because he failed to move for a mistrial in the trial court. State v. Robinson, 848 So. 2d 642, 2003 La. App. LEXIS 1420 (May 14, 2003).

A failure to move for a mistrial was a waiver of error, since La. Code Crim. Proc. Ann. art. 770 required a motion by the defendant. State v. Hester, 746 So. 2d 95, 1999 La. App. LEXIS 2649 (Sept. 28, 1999), writ denied by La. 1999-3217, 760 So. 2d 342, 2000 La. LEXIS 1207 (La. Apr. 20, 2000).

Although defense counsel did make an objection to remarks made by the prosecutor referring to the prosecutor’s use of the term blasphemy, defense counsel waived any error by failing to move for a mistrial, ask for an admonition, or enter a proper contemporaneous objection. State v. Hawkins, 633 So. 2d 301, 1993 La. App. LEXIS 3738 (Nov. 24, 1993).

Because defendant failed to timely move for a mistrial or enter a contemporaneous objection to tapes that referenced other crimes charged against defendant, he waived any error regarding the admissibility of evidence pursuant to La. Code Crim. Proc. Ann. art. 770. State v. Daniels, 628 So. 2d 63, 1993 La. App. LEXIS 3191 (Oct. 15, 1993), writ denied by La. 93-1661, 646 So. 2d 397, 1994 La. LEXIS 2819 (La. Nov. 29, 1994).

Defendants failed to move for a mistrial as required by La. Code Crim. Proc. Ann. art. 770, and defendants waived their right to raise the issue on appeal. State v. Wilson, 524 So. 2d 1251, 1988 La. App. LEXIS 749 (Mar. 2, 1988).

Notice was given of a child rape victim’s testimony concerning other crimes allegedly committed by the defendant; no “other crimes” objection was made by defendant counsel during the objectionable testimony, nor was a motion for a mistrial or admonition presented in accordance with La. Code Crim. Proc. Ann. arts. 770 and 771, and the error was waived. State v. Prestridge, 399 So. 2d 564, 1981 La. LEXIS 8214 (May 20, 1981).

A failure to move for a mistrial is a waiver of the error because La. Code Crim. Proc. Ann. art. 770 requires a motion by defendant. State v. Mouton, 327 So. 2d 413, 1976 La. LEXIS 5475 (Feb. 23, 1976).

Where a remark by the State in closing argument of defendant’s trial for distribution of a controlled substance as to defendant’s failure to testify was not direct, and there was no plain inference, the remark did not violate La. Code Crim. Proc. Ann. art. 770(3); further, where defense counsel’s objection to the remark set forth no basis for the objection, failure to move for a mistrial waived the error because La. Code Crim. Proc. Ann. art. 770 required a motion by defendant to preserve such an error. State v. Corbin, 285 So. 2d 234, 1973 La. LEXIS 6773 (Oct. 29, 1973).

•• Standards of Review

••• General Overview. — Where officer gave an unsolicited response during direct examination which inadvertently conveyed information to the jury that defendant had been arrested previously, the record nonetheless did not reveal a pattern of unresponsive answers or improper intent by the law enforcement officer or prosecutor, and the comment did not fall within the purview of mistrial pursuant to La. Code Crim. Proc. Ann. art. 770. State v. Turner, 859 So. 2d 911, 2003 La. App. LEXIS 2985 (Oct. 29, 2003), writ of certiorari denied by La. 2003-3400, 871 So. 2d 347, 2004 La. LEXIS 1019 (La. Mar. 26, 2004).

Appellate court was not required to reverse defendant’s conviction where a trial court improperly denied defendant’s motion for a mistrial after the prosecutor introduced a report from defendant’s expert which contained mention of other crimes allegedly committed by defendant and, in a sarcastic manner, implied to the jury that defendant and his expert were trying to hide something; the evidence against the defendant was overwhelming and thus the error did not affect substantial rights. State v. Birklett, 749 So. 2d 817, 1999 La. App. LEXIS 3353 (Dec. 8, 1999), writ denied by La. 2000-0558, 769 So. 2d 1215, 2000 La. LEXIS 2487 (La. Sept. 29, 2000).

••• Abuse of Discretion

•••• General Overview. — Where a police officer, who was not a court official, made impermissible references to other crimes evidence during direct examination by the prosecutor, the trial court did not abuse its discretion by denying defendant’s motion for a mistrial because the motion was governed by La. Code Crim. Proc. Ann. art. 771, which authorized a mistrial only when the trial judge determined that an admonition regarding the impermissible testimony was not sufficient to assure the defendant a fair trial, and not by the mandatory mistrial provision of La. Code Crim. Proc. Ann. art. 770. State v. Ledet, 792 So. 2d 160, 2001 La. App. LEXIS 1806 (July 30, 2001), writ denied by La. 2001-2451, 825 So. 2d 1185, 2002 La. LEXIS 2809 (La. Sept. 30, 2002).

Denial of defendant’s request for a mistrial was not an abuse of discretion because the deputy’s indirect reference to another crime was vague and subject to various interpretations, there was no suggestion that the testimony was deliberately obtained by design of the prosecutor to prejudice defendant’s rights, and there was no showing of substantial prejudice. State v. Overton, 618 So. 2d 439, 1993 La. App. LEXIS 1678 (Apr. 27, 1993).

••• Harmless & Invited Errors

•••• General Overview. — In a murder case, although a witness testified that defendant had threatened to kill her, the comment did not contribute to the jury’s verdict; thus, the trial court’s failure to grant a mistrial was harmless error. State v. Genter, 872 So. 2d 552, 2004 La. App. LEXIS 1120 (Apr. 7, 2004), writ denied by La. 2004-1302, 885 So. 2d 585, 2004 La. LEXIS 3216 (La. Oct. 29, 2004).

In a criminal appeal, the court affirmed defendant’s conviction, even though the prosecutor improperly referred to his right to remain silent; defendant never requested an admonishment or mistrial under La. Code Crim. Proc. Ann. art. 770(3), and furthermore, the error was harmless because the evidence of defendant’s guilt was overwhelming. State v. Lee, 868 So. 2d 256, 2004 La. App. LEXIS 402 (Mar. 3, 2004), writ denied by La. 2004-1128, 883 So. 2d 1027, 2004 La. LEXIS 3030 (La. Oct. 8, 2004), writ denied by 967 So. 2d 534, 2007 La. LEXIS 2647 (La. 2007).

Prosecutor’s statement that defendant “didn’t take the same oath the jury saw everybody else take,” was a direct reference to defendant’s failure to testify, and trial court erred in not declaring a mistrial, but very compelling evidence of defendant’s armed robbery and attempted second degree murder of the elderly victim made it harmless error. State v. Small, 850 So. 2d 1019, 2003 La. App. LEXIS 1897 (June 27, 2003), writ denied by La. 2003-2202, 865 So. 2d 75, 2004 La. LEXIS 305 (La. Jan. 30, 2004).

In a murder trial where the prosecutor referred to the failure of the defendant to testify in his own defense, the error was harmless State v. Rodriguez, 822 So. 2d 121, 2002 La. App. LEXIS 2073 (June 21, 2002), writ denied by La. 2002-2049, 836 So. 2d 131, 2003 La. LEXIS 558 (La. Feb. 14, 2003).

Where evidence of defendant’s convictions for five murders, in addition to the three with which he was charged, was already before the jury when they viewed inadmissible evidence, which included defendant’s arrest record and docket master, it was held to be harmless error pursuant to La. Code Crim. Proc. Ann. art. 770(2). State v. Smith, 793 So. 2d 1199, 2001 La. LEXIS 2159 (June 29, 2001), writ of certiorari denied by 535 U.S. 937, 122 S. Ct. 1317, 152 L. Ed. 2d 226, 2002 U.S. LEXIS 1681, 70 U.S.L.W. 3577 (2002).

In light of the facts surrounding defendant’s crime, including the fact that a three-year-old child had been shot no less than eight times, it was highly unlikely that erroneously admitted documents, which included defendant’s arrest record and docket master, contributed to the sentence pursuant to La. Code Crim. Proc. Ann. art. 770(2). State v. Smith, 793 So. 2d 1199, 2001 La. LEXIS 2159 (June 29, 2001), writ of certiorari denied by 535 U.S. 937, 122 S. Ct. 1317, 152 L. Ed. 2d 226, 2002 U.S. LEXIS 1681, 70 U.S.L.W. 3577 (2002).

Under the harmless error analysis of La. Code Crim. Proc. Ann. art. 770, the trial court’s error in allowing the State to admit into evidence defendant’s prior conviction was not harmless beyond a reasonable doubt; therefore, the conviction was not upheld. State v. Lockett, 754 So. 2d 1128, 2000 La. App. LEXIS 325 (Feb. 18, 2000), writ denied by La. 2000-1261, 786 So. 2d 115, 2001 La. LEXIS 750 (La. Mar. 9, 2001).

While a mistrial should be ordered when the State referred indirectly to defendant’s failure to testify in his own defense, the violation of La. Code Crim. Proc. Ann. art. 770 was subject to a harmless error analysis. Even if the State’s comments were an indirect reference to defendant’s failure to testify, any alleged error was harmless because the guilty verdict was attributable to the overwhelming evidence of defendant’s guilt and not the error. State v. Norman, 756 So. 2d 525, 2000 La. App. LEXIS 201 (Feb. 16, 2000), writ denied by La. 2000-0971, 787 So. 2d 1007, 2001 La. LEXIS 945 (La. Mar. 23, 2001).

Although a reference by a witness for the state was clearly an allusion to other crimes, evidence of which would not have been admissible at trial, given that an alleged violation of La. Code Crim. Proc. Ann. art. 770(2) was subject to harmless error analysis and there was no substantial prejudice to a defendant depriving him of a reasonable expectation of a fair trial, the defendant’s motion for a mistrial was properly denied. State v. Blanchard, 749 So. 2d 19, 1999 La. App. LEXIS 3204 (Nov. 10, 1999).

Mistrial was not warranted in defendant’s trial for armed robbery when the prosecutor made reference to defendant’s “other crimes” during closing arguments because prosecutor’s remark constituted harmless error; trial court informed the jury that opening and closing statements were not considered evidence and were not to be considered as evidence. State v. Owens, 763 So. 2d 628, 1999 La. App. LEXIS 2944 (Oct. 27, 1999).

Defendant waived his objection to the admission of other crimes evidence where he did not timely object to the disputed testimony and did not move for a mistrial as required under La. Code Crim. Proc. Ann. art. 770; moreover, any error in the admission of the evidence was harmless because it could not be said that the guilty verdicts were attributable to the error. State v. Hester, 746 So. 2d 95, 1999 La. App. LEXIS 2649 (Sept. 28, 1999), writ denied by La. 1999-3217, 760 So. 2d 342, 2000 La. LEXIS 1207 (La. Apr. 20, 2000).

Where the judge referred to defendant as an offender in violation of La. Code Crim. Proc. Ann. art. 772, the statement was not a comment on other offenses committed by defendant, in violation of La. Code Crim. Proc. Ann. art. 770(2), and was harmless error that did not influence the jury or contribute to the verdict. State v. Davis, 726 So. 2d 500, 1999 La. App. LEXIS 154 (Jan. 26, 1999).

Court rejected the per se rule, that a mistrial was mandated, so far as it impacted appellate review, and it applied a harmless error analysis; the proper scope of review was that a judgment or ruling would not be reversed due to error unless the error affected substantial rights of an accused. State v. Girod, 703 So. 2d 771, 1997 La. App. LEXIS 2807 (Nov. 25, 1997), writ denied by La. 98-0244, 719 So. 2d 480, 1998 La. LEXIS 2027 (La. June 19, 1998).

In a second-degree murder trial of the driver of a car involved in a drive-by shooting, the prosecutor did not directly comment on defendant’s failure to testify in contravention of La. Code Crim. Proc. Ann. art. 770 by stating in closing arguments that defendant had been afforded “the right to take the stand;” any indirect reference to the defendant’s failure to testify was harmless. State v. Bowman, 677 So. 2d 1094, 1996 La. App. LEXIS 1378 (July 10, 1996), writ denied by La. 96-2070, 687 So. 2d 400, 1997 La. LEXIS 310 (La. Jan. 31, 1997).

Court could not engage in a harmless error analysis where evidence that defendant showed a witness that defendant possessed crack cocaine was improperly admitted in defendant’s trial for second degree murder as evidence of other crimes. State v. Brewington, 587 So. 2d 189, 1991 La. App. LEXIS 2515 (Oct. 2, 1991), reversed by 601 So. 2d 656, 1992 La. LEXIS 2020 (La. 1992).

Where the State in opening argument stated than an officer initially stopped defendant because the officer thought that a warrant for defendant’s arrest was outstanding, even though the comment was improper, pursuant to La. Code Crim. Proc. Ann. art. 770, the error was harmless given the fact that defendant himself acknowledged at trial that he had been convicted of at least two felonies. State v. Harris, 573 So. 2d 1195, 1991 La. App. LEXIS 30 (Jan. 17, 1991).

Pursuant to La. Code Crim. Proc. Ann. art. 770(2), harmless error does not apply in cases where inadmissible evidence of other crimes is introduced, because the effect of such evidence on a jury cannot be determined. State v. Hall, 558 So. 2d 1186, 1990 La. App. LEXIS 337 (Feb. 21, 1990), writ of certiorari denied by 564 So. 2d 318, 1990 La. LEXIS 1589 (La. 1990).

Because a defendant had not objected to one allegedly prejudicial remark made by a prosecutor in his closing, he could not argue on appeal that a mistrial should have been granted, and, as to another remark, the trial judge admonished the jury, and the remark was harmless anyway, so the defendant’s motion for a mistrial was properly denied. State v. Billiot, 421 So. 2d 864, 1982 La. LEXIS 12270 (Oct. 18, 1982).

Defendant’s conviction on drug charges was affirmed where the police officer’s testimony about finding marijuana in defendant’s residence was objectionable as no predicate was laid for such testimony, as required under La. Rev. Stat. Ann. § 15:463 (1950), but it was harmless error. State v. Sibley, 310 So. 2d 100, 1975 La. LEXIS 4287 (Mar. 31, 1975).

EVIDENCE

• Hearsay

•• Exceptions

••• General Overview. — In trial for second-degree murder, hearsay statement of defendant’s prior threat did not fit within the mandatory mistrial provisions of La. Code Crim. Proc. Ann. art. 770, where the admonition to the jury to disregard the statement was sufficient to assure a fair trial, pursuant to La. Code Crim. Proc. Ann. art. 771. State v. McMahon, 391 So. 2d 1120, 1980 La. LEXIS 9380 (Nov. 10, 1980).

Mistrial was not the appropriate remedy where a police officer made a statement including inadmissible hearsay that was not excepted by La. Rev. Stat. Ann. § 15:434 because mistrial was only mandatory under La. Code Crim. Proc. Ann. art. 770 where trial error resulted in substantial prejudice to defendant so as to deprive him of a fair trial. State v. Martin, 376 So. 2d 300, 1979 La. LEXIS 6068 (Oct. 8, 1979), writ of certiorari denied by 449 U.S. 998, 101 S. Ct. 540, 66 L. Ed. 2d 297, 1980 U.S. LEXIS 4047, 49 U.S.L.W. 3370 (1980).

••• State of Mind

•••• General Overview. — Where the theft of the money and the car keys can fairly be said to constitute one continuous transaction with the aggravated rape, they were part of the res gestae of the crime and reference to this evidence was not improper. State v. Jackson, 450 So. 2d 1053, 1984 La. App. LEXIS 8891 (May 30, 1984), writ of certiorari denied by 494 So. 2d 321, 1986 La. LEXIS 7288 (La. 1986).

•• Exemptions

••• Confessions

•••• General Overview. — Prosecutor’s mention of confessions in the opening statement violated La. Code Crim. Proc. Ann. art. 767, but did not require a mistrial under La. Code Crim. Proc. Ann. art. 770. State v. Whitmore, 353 So. 2d 1286, 1977 La. LEXIS 6469 (Nov. 14, 1977).

• Inferences & Presumptions

•• Presumptions

••• General Overview. — Defendant’s motion for a mistrial based on his contention that the reference to other arrests was a reference to inadmissible evidence of other crimes, was properly rejected because defendant’s answer to the question in his statement was never read, and there was no reference to other crimes committed or alleged to have been committed as prohibited by La. Code Crim. Proc. Ann. art. 770. State v. Ross, 320 So. 2d 177, 1975 La. LEXIS 3970 (Oct. 1, 1975).

• Privileges

•• Marital Privileges

••• Confidential Communications

•••• Criminal Proceedings. — In the prosecution of defendant, defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. arts. 770(3) and 771, and former La. Rev. Stat. Ann. § 15:461 (now La. Code Evid. Ann. arts. 504 and 505), where the State commented in its closing argument on defendant’s assertion of his privilege as to private conversations between husband and wife. State v. Bennett, 357 So. 2d 1136, 1978 La. LEXIS 5836 (Apr. 10, 1978).

• Procedural Considerations

•• Circumstantial & Direct Evidence. — Prosecutor had inferred from the evidence that the other person at the residence where defendant was arrested was a distributor of cocaine, and distributed cocaine to defendant, but, merely attempting to paint a scenario in which defendant gained dominion and control over all or part of the cocaine on the table, by inferring from the evidence that the other person had distributed it to her, did not violate La. Code Crim. Proc. Ann. art. 770(2). State v. Toups, 859 So. 2d 768, 2003 La. App. LEXIS 2868 (Oct. 8, 2003).

•• Exclusion & Preservation by Prosecutor. — Although a police officer’s question to defendant regarding prior arrests and the defendant’s response, which were part of a tape-recorded pre-trial interview of the defendant by the officer that was played at trial, was inadmissible under La. Code Crim. Proc. Ann. art. 770, the error was not grounds for a mistrial because it did not prejudice defendant, the trial court admonished the jury, and defendant failed to object to the playing of that part of the tape until after it was played. State v. Jackson, 768 So. 2d 767, 2000 La. App. LEXIS 2192 (Sept. 27, 2000), writ denied by La. 2000-3078, 800 So. 2d 864, 2001 La. LEXIS 3690 (La. Nov. 2, 2001).

Defendant failed to satisfy his burden of proving that testimony by a police officer about a crime for which defendant was not on trial was grounds for a mistrial under La. Code Crim. Proc. Ann. art. 770, because the transcript showed that the prosecutor did not deliberately elicit the officer’s remark about two other rapes. State v. Givens, 750 So. 2d 242, 1999 La. App. LEXIS 3526 (Dec. 8, 1999), affirmed in part and remanded in part by La. 99-3518, 776 So. 2d 443, 2001 La. LEXIS 122, 88 A.L.R.5th 707 (La. Jan. 17, 2001).

Reference to defendant as a “drug dealer,” for which he was not charged in his criminal trial, but which was deliberately elicited by the prosecutor, was not grounds for a mistrial under La. Code Crim. Proc. Ann. art. 770(2) where its admission was harmless error in light of the overwhelming evidence of defendant’s guilt and the court’s decision that defendant could not have been prejudiced. State v. Miles, 739 So. 2d 901, 1999 La. App. LEXIS 2120 (June 25, 1999), writ of certiorari denied by La. 1999-2249, 753 So. 2d 231, 2000 La. LEXIS 262 (La. Jan. 28, 2000).

La. Code Crim. Proc. Ann. art. 770 governs references to other crimes made by the judge, the district attorney or a court official, not by witnesses; art. 771 governs such remarks made by a witness or person other than the judge, district attorney, or a court official and requires only an admonition unless the prejudice arising from the remark cannot be cured by admonition. State v. Bosley, 691 So. 2d 347, 1997 La. App. LEXIS 907 (Apr. 2, 1997), writ of certiorari denied by La. 97-1203, 701 So. 2d 1333, 1997 La. LEXIS 3270 (La. Oct. 17, 1997).

Although the prosecutor’s introduction of testimony regarding defendant’s criminal record was not within a permitted exception under La. Code Evid. Ann. art. 404(B)(1) to the exclusion of such evidence, and the prosecutor followed none of the required procedures for its introduction, the error was waived in the absence of a defense motion for mistrial or jury admonition, as required by La. Code Crim. Proc. Ann. art. 770. State v. Sterling, 670 So. 2d 1316, 1996 La. App. LEXIS 637 (Feb. 27, 1996).

A mandatory mistrial under La. Code Crim. Proc. Ann. art. 770(2) for the admission of inadmissible other crimes evidence was not warranted in the prosecution of a defendant for second-degree murder where the other crimes evidence, involving a relatively minor theft, constituted harmless error; it would not have inflamed the jury to the point that the jury would have been influenced to convict defendant of murder. State v. Tucker, 602 So. 2d 59, 1992 La. App. LEXIS 1780 (May 22, 1992), writ of certiorari denied by 604 So. 2d 1320, 1992 La. LEXIS 2941 (La. 1992), overruled in part by State v. Carr, 620 So. 2d 288, 1992 La. App. LEXIS 4355 (La.App. 1 Cir. 1992).

Exception implied in La. Code Crim. Proc. Ann. art. 770(2) that permitted reference to other crimes when the evidence was admissible, presupposed that the evidence had been presented by the State; however, where the State had not presented the evidence, where the exception was inapplicable, and art. 770(2) required a mistrial upon motion of the defense. State v. Andrews, 527 So. 2d 411, 1988 La. App. LEXIS 1416 (June 7, 1988), writ of certiorari denied by 532 So. 2d 176, 1988 La. LEXIS 2496 (La. 1988).

In defendant’s prosecution for arson, the trial court did not err in overruling his motion for a mistrial based on an officer’s testimony regarding an arrest and incarceration of defendant on an unrelated charge where defense counsel elicited the remark, the witness was attempting to clarify his answer in response to defense counsel’s inaccurate summary of his statement, and defendant did not suffer any undue prejudice by the remark. State v. Landry, 502 So. 2d 281, 1987 La. App. LEXIS 8600 (Feb. 4, 1987), writ of certiorari denied by 508 So. 2d 63, 1987 La. LEXIS 9486 (La. 1987).

Where competent evidence tending to show the connexity between the defendant and the victim’s stolen property was extremely relevant as to the proof of the robbery, any prejudicial effect of the mention of the defendant’s arrest was outweighed by its relevancy to the robbery of the victim. State v. Kirkpatrick, 443 So. 2d 546, 1983 La. LEXIS 12330 (Nov. 28, 1983), writ of certiorari denied by 466 U.S. 993, 104 S. Ct. 2374, 80 L. Ed. 2d 847 (1984).

In defendant’s murder trial, testimony by a police officer to the effect that he had arrested defendant, but not for the murder, was outside the scope of La. Code Crim. Proc. Ann. art. 770, so that a mistrial was unnecessary where the testimony following the remark made it clear to the jury that defendant was apprehended in order to assist the police in an unrelated matter, and although a subsequent admonition under La. Code Crim. Proc. Ann. art. 771 would have been preferable, the trial court’s failure to give one was not reversible error. State v. Edwards, 419 So. 2d 881, 1982 La. LEXIS 11766 (Sept. 7, 1982).

In trial for second-degree murder, hearsay statement of defendant’s prior threat did not fit within the mandatory mistrial provisions of La. Code Crim. Proc. Ann. art. 770, where the admonition to the jury to disregard the statement was sufficient to assure a fair trial, pursuant to La. Code Crim. Proc. Ann. art. 771. State v. McMahon, 391 So. 2d 1120, 1980 La. LEXIS 9380 (Nov. 10, 1980).

Because it was stated on direct examination that defendant was an assistant to a chaplain, the subject of religion was a logical one to raise on cross-examination and was relevant and material to show that defendant was taught the difference between right and wrong; the trial court correctly denied a motion for mistrial because no mention was made that the temple defendant was a particular faith and there was no showing that the testimony would create prejudice in the mind of the jury. State v. Vernon, 385 So. 2d 200, 1980 La. LEXIS 7846 (May 19, 1980).

•• Judicial Intervention in Trials

••• Comments by Judges

•••• General Overview. — Trial judge’s calling preliminary and relatively unimportant facts “undisputed” and his alleged failure to recognize the questions as leading were neither unfair nor prejudicial; the court found that the judge correctly applied the guidelines of La. Code Crim. Proc. Ann. art. 771 and admonished the jury to disregard his comment. State v. Nolen, 461 So. 2d 1073, 1984 La. App. LEXIS 10232 (Nov. 27, 1984).

Because the reference to other crimes was not made by a judge, district attorney, or court official, it was not covered by La. Code Crim. Proc. Ann. art. 770. State v. Joseph, 437 So. 2d 280, 1983 La. LEXIS 11387 (Sept. 2, 1983).

In a felony bench trial, the judge’s remark to defense counsel that counsel’s client must have lied to him about not having given any statements to the police was not prejudicial for cause for a mistrial under La. Code Crim. Proc. Ann. art. 770 because the remark was not made in front of a jury. State v. Wise, 434 So. 2d 1308, 1983 La. App. LEXIS 8952 (June 29, 1983).

Defendant’s motion for a mistrial based on his contention that the reference to other arrests was a reference to inadmissible evidence of other crimes, was properly rejected because defendant’s answer to the question in his statement was never read, and there was no reference to other crimes committed or alleged to have been committed as prohibited by La. Code Crim. Proc. Ann. art. 770. State v. Ross, 320 So. 2d 177, 1975 La. LEXIS 3970 (Oct. 1, 1975).

•• Objections & Offers of Proof

••• General Overview. — Because defendant failed to timely move for a mistrial or enter a contemporaneous objection to tapes that referenced other crimes charged against defendant, he waived any error regarding the admissibility of evidence pursuant to La. Code Crim. Proc. Ann. art. 770. State v. Daniels, 628 So. 2d 63, 1993 La. App. LEXIS 3191 (Oct. 15, 1993), writ denied by La. 93-1661, 646 So. 2d 397, 1994 La. LEXIS 2819 (La. Nov. 29, 1994).

Although a police officer indirectly and ambiguously alluded to the fact that a defendant had been in reform school, a trial court did not err in failing to grant a mistrial at defendant’s request, because the officer was not an official within the meaning of La. Code Crim. Proc. Ann. art. 770(2), and there was no error in the trial court’s failure to admonish the jury to disregard the remark, because the defendant’s attorney had not requested such an admonition as required by La. Code Crim. Proc. Ann. art. 771. State v. Love, 602 So. 2d 1014, 1992 La. App. LEXIS 1527 (May 20, 1992).

•• Rulings on Evidence. — In defendant’s burglary trial, where defendant sought the opportunity to cross-examine the arresting police officer as to the reasons the officer had arrested defendant, the state would have courted reversible error, and mistrial, if it had sought to introduce the affidavit containing allegations that an informant told the police defendant had committed an armed robbery, or hearsay testimony that the informer had so reported, and which led to the discovery of the stolen items. State v. Tallie, 337 So. 2d 504, 1976 La. LEXIS 4460 (Sept. 13, 1976).

• Relevance

•• Character Evidence. — Trial court erred in failing to grant defendant’s motion for a mistrial based on closing argument by the prosecutor in which the prosecutor told the jury it was prevented by law from introducing evidence of prior crimes committed by defendant when in fact because defendant had offered character evidence pursuant to La. Code Evid. Ann. art. 404(A) that included specific assertions of a lack of a criminal record, the prosecution had been entitled pursuant to rule 404(A)(a) to rebut that evidence with specific evidence of criminal wrongdoing but failed to do so, thus the prosecutor’s comments referred to rule 404(B) prior wrongs, crimes, or acts not in evidence and violated La. Code. Crim. Proc. Ann. art. 770(2), and warranted a mistrial. State v. Gobert, 780 So. 2d 616, 2001 La. App. LEXIS 398 (Feb. 28, 2001).

Where a defense witness testified to defendant’s good character, the State was permitted under former La. Rev. Stat. Ann. § 15:481 (now La. Code Evid. Ann. art. 404) to ask the witness whether he had “heard of” a prior offense, and the fact that the prosecutor asked instead if he “knew of” the offense, while improper, was not unduly prejudicial, and a mistrial was not mandated under La. Code Crim. Proc. Ann. art. 770(2), because the previous defense witness had mentioned defendant’s embezzlement from a previous employer. State v. Rault, 445 So. 2d 1203, 1984 La. LEXIS 7984 (Jan. 16, 1984), writ of certiorari denied by 469 U.S. 873, 105 S. Ct. 225, 83 L. Ed. 2d 154, 1984 U.S. LEXIS 350, 53 U.S.L.W. 3241 (1984).

•• Confusion, Prejudice & Waste of Time. — That some prospective jury members saw a defendant in shackles did not result in prejudice that required a mistrial being declared where there was no evidence that the circumstance had showed the accused was a bad person and therefore more likely to have committed the crime. State v. Sampson, 480 So. 2d 952, 1985 La. App. LEXIS 10472 (Dec. 4, 1985).

Where competent evidence tending to show the connexity between the defendant and the victim’s stolen property was extremely relevant as to the proof of the robbery, any prejudicial effect of the mention of the defendant’s arrest was outweighed by its relevancy to the robbery of the victim. State v. Kirkpatrick, 443 So. 2d 546, 1983 La. LEXIS 12330 (Nov. 28, 1983), writ of certiorari denied by 466 U.S. 993, 104 S. Ct. 2374, 80 L. Ed. 2d 847 (1984).

Any prejudice to defendant resulting from a police officer’s unsolicited, unresponsive testimony that a dispute had occurred over a prior arrest warrant was cured by the trial court’s admonishment to the jury following the dictates of La. Code Crim. Proc. Ann. art. 771. State v. Thorson, 302 So. 2d 578, 1974 La. LEXIS 3865 (Oct. 28, 1974).

Defendant’s perfection of a bill of exceptions based on a police officer’s testimony regarding an ongoing investigation of narcotics activities near his home did not make La. Code Crim. Proc. Ann. arts. 770 and 771 applicable in defendant’s drug possession trial; defense counsel did not move either for a mistrial or a jury admonition when the testimony was elicited. State v. Thorson, 302 So. 2d 578, 1974 La. LEXIS 3865 (Oct. 28, 1974).

•• Pleas & Related Statements. — Prosecutor’s reference to previous plea bargaining negotiations during defendant’s trial for attempted murder did not require a mistrial; references to plea bargains were not included in La. Code Crim. Proc. Ann. art. 770, the reference was oblique and indefinite, and any prejudice it caused was cured by the trial court’s admonition to the jury. State v. Gaspard, 301 So. 2d 344, 1974 La. LEXIS 3460 (Mar. 25, 1974).

•• Prior Acts, Crimes & Wrongs. — Defendant’s conviction for the burglary of an inhabited dwelling was proper, where the prosecutor’s remark about using “residences” instead of “a residence” did not “unmistakably” point to evidence of another crime by defendant; one such plural reference, instead of using the singular form, did not appear to warrant the drastic remedy of a mistrial, La. Code Crim. Proc. Ann. art. 770. State v. Brown, 871 So. 2d 1240, 2004 La. App. LEXIS 797 (Mar. 31, 2004), writ denied by La. 2004-1285, 883 So. 2d 1044, 2004 La. LEXIS 3129 (La. Oct. 15, 2004).

Impermissible reference to another crime deliberately elicited by the prosecutor is imputable to the state, and will trigger the provisions of La. Code Crim. Proc. Ann. art. 770. State v. Walker, 865 So. 2d 172, 2003 La. App. LEXIS 3680 (Dec. 30, 2003).

Police officer’s simple reference to a familiarity with a defendant and observation of him on other occasions does not constitute a reference to “another crime” committed by the defendant within the meaning of La. Code Crim. Proc. Ann. art. 770(2); thus, where a police sergeant simply testified that he recognized defendant immediately when he viewed a videotape of a drug transaction, and there was no evidence in the record that the prosecutor was attempting to place improper evidence before the jury, denial of defendant’s motion for mistrial was not error. State v. Walker, 865 So. 2d 172, 2003 La. App. LEXIS 3680 (Dec. 30, 2003).

Although evidence of defendant’s prior use of crack cocaine was admitted into his trial for the sale of oxycodone, the trial court properly denied defendant’s motion for a mistrial, and his subsequent motion for a new trial; the references to defendant’s past crack cocaine use were independently relevant to negate defendant’s theory that he was an innocent bystander. State v. Black, 864 So. 2d 836, 2003 La. App. LEXIS 3693 (Dec. 30, 2003).

Prosecutor had inferred from the evidence that the other person at the residence where defendant was arrested was a distributor of cocaine, and distributed cocaine to defendant, but, merely attempting to paint a scenario in which defendant gained dominion and control over all or part of the cocaine on the table, by inferring from the evidence that the other person had distributed it to her, did not violate La. Code Crim. Proc. Ann. art. 770(2). State v. Toups, 859 So. 2d 768, 2003 La. App. LEXIS 2868 (Oct. 8, 2003).

Trial court did not err in denying defendant’s motion for a mistrial under either La. Code Crim. Proc. Ann. art. 770 or 775 where the other crimes evidence was admissible; intent was clearly at issue. State v. Bell, 840 So. 2d 656, 2003 La. App. LEXIS 455 (Feb. 25, 2003), writ denied by La. 2004-2951, 908 So. 2d 661, 2005 La. LEXIS 2423 (La. Aug. 19, 2005).

Generally, evidence of other crimes committed by the defendant is inadmissible at trial where there is a risk of grave prejudice to the defendant; moreover, a mistrial is a drastic remedy that should be employed only where remarks result in a substantial prejudice sufficient to deprive the defendant of a fair trial, and the determination of whether prejudice has resulted lies within the sound discretion of the trial judge. State v. Davis, 841 So. 2d 952, 2003 La. App. LEXIS 476 (Feb. 25, 2003), writ of certiorari denied by La. 2003-0948, 857 So. 2d 516, 2003 La. LEXIS 3284 (La. Nov. 7, 2003).

Where all of the references to other crimes were excised from a transcript of defendant’s statement except for a sergeant’s comment, “And this is in fact separate from your [sic] in here for now?”, because that unsolicited remark did not refer to any specific crime committed by defendant and was vague and ambiguous, it was not inadmissible evidence of other crimes. State v. Smothers, 836 So. 2d 559, 2002 La. App. LEXIS 4156 (Dec. 30, 2002), writ denied by La. 2003-0447, 855 So. 2d 329, 2003 La. LEXIS 2924 (La. Oct. 10, 2003).

Co-defendant testified that co-defendant went to defendant’s home on the date of the officers’ search to purchase cocaine and that co-defendant had obtained cocaine from defendant over the years but because defendant did not object to co-defendant’s testimony at trial, the issue could not be raised for the first time on appeal according to La. Code Crim. Proc. Ann. art. 841 and the motion for mistrial was proper denied; even if the issue was preserved for appeal, defense counsel elicited the same testimony in cross-examining co-defendant. State v. Major, 829 So. 2d 625, 2002 La. App. LEXIS 3059 (Oct. 2, 2002), writ denied by La. 2003-0267, 866 So. 2d 825, 2004 La. LEXIS 666 (La. Feb. 20, 2004).

Prosecutor’s reference to defendant’s drug use in opening argument was in violation of La. Code Crim. Proc. Ann. art. 770(2) and the victim’s reference to defendant’s drug use violated La. Code Evid. Ann. art. 404, but defendant testified and confirmed that defendant smoked marijuana; thus, given defendant’s admission, and the overwhelming evidence of his guilt, it was highly unlikely the other crimes comment and testimony played a part in defendant’s conviction and defendant’s motion for mistrial based upon inadmissible other crimes evidence was properly denied. State v. Coleman, 828 So. 2d 1130, 2002 La. App. LEXIS 3062 (Oct. 2, 2002), writ denied by La. 2003-2533, 882 So. 2d 1153, 2004 La. LEXIS 2831 (La. Sept. 24, 2004).

Trial court is required to grant a mistrial, upon motion of the defendant, when a remark or comment about another inadmissible crime committed by the defendant is made by the judge, district attorney, or a court official. State v. Sprinkle, 801 So. 2d 1131, 2001 La. App. LEXIS 2200 (Oct. 17, 2001), writ of certiorari denied by La. 2001-3062, 827 So. 2d 1174, 2002 La. LEXIS 3084 (La. Oct. 25, 2002), writ of certiorari denied by 537 U.S. 1235, 123 S. Ct. 1358, 155 L. Ed. 2d 200, 2003 U.S. LEXIS 1796, 71 U.S.L.W. 3566 (2003).

Policeman is not a “court official” and, therefore, even if the policeman makes reference in his testimony to another crime, a mistrial under La. Code Crim. Proc. Ann. art. 770 is not required; the proper remedy would be upon request of defendant an admonition to the jury to disregard the remark. State v. Edwards, 790 So. 2d 109, 2001 La. App. LEXIS 1706 (June 27, 2001), writ denied by La. 2001-2235, 823 So. 2d 935, 2002 La. LEXIS 2491 (La. Aug. 30, 2002), writ denied by La. 2003-0901, 869 So. 2d 870, 2004 La. LEXIS 1143 (La. Apr. 2, 2004), writ denied by 994 So. 2d 4, 2008 La. LEXIS 2269 (La. 2008).

Trial court erred in failing to grant defendant’s motion for a mistrial based on closing argument by the prosecutor in which the prosecutor told the jury it was prevented by law from introducing evidence of prior crimes committed by defendant when in fact because defendant had offered character evidence pursuant to La. Code Evid. Ann. art. 404(A) that included specific assertions of a lack of a criminal record, the prosecution had been entitled pursuant to rule 404(A)(a) to rebut that evidence with specific evidence of criminal wrongdoing but failed to do so, thus the prosecutor’s comments referred to rule 404(B) prior wrongs, crimes, or acts not in evidence and violated La. Code. Crim. Proc. Ann. art. 770(2), and warranted a mistrial. State v. Gobert, 780 So. 2d 616, 2001 La. App. LEXIS 398 (Feb. 28, 2001).

Although a police officer’s question to defendant regarding prior arrests and the defendant’s response, which were part of a tape-recorded pre-trial interview of the defendant by the officer that was played at trial, was inadmissible under La. Code Crim. Proc. Ann. art. 770, the error was not grounds for a mistrial because it did not prejudice defendant, the trial court admonished the jury, and defendant failed to object to the playing of that part of the tape until after it was played. State v. Jackson, 768 So. 2d 767, 2000 La. App. LEXIS 2192 (Sept. 27, 2000), writ denied by La. 2000-3078, 800 So. 2d 864, 2001 La. LEXIS 3690 (La. Nov. 2, 2001).

Mistrial is warranted under La. Code Crim. Proc. Ann. art. 770 when certain remarks are considered so prejudicial and potentially damaging to a defendant’s rights that even a jury admonition cannot provide a cure; potentially damaging remarks include direct or indirect reference to another crime committed or alleged to have been committed by the defendant, unless that evidence is otherwise admissible. La. Code Crim. Proc. Ann. art. 770(2). State v. Derouselle, 769 So. 2d 141, 2000 La. App. LEXIS 2506 (Aug. 30, 2000), writ denied by La. 2000-2750, 799 So. 2d 491, 2001 La. LEXIS 4039 (La. Oct. 12, 2001).

Prosecutor’s comments, during the State’s rebuttal argument, on defendant’s drug use were mandatory grounds for a mistrial under La. Code Crim. Proc. Ann. art. 770(2). State v. Womack-Grey, 764 So. 2d 108, 2000 La. App. LEXIS 1443 (May 17, 2000), reversed by, remanded by La. 00-1507, 805 So. 2d 1116, 2001 La. LEXIS 3294 (La. Dec. 7, 2001).

Remedy for the improper admission of other crimes evidence is a mistrial. State v. Ballay, 757 So. 2d 115, 2000 La. App. LEXIS 386 (Feb. 29, 2000), writ denied by La. 2000-0908, 790 So. 2d 13, 2001 La. LEXIS 1469 (La. Apr. 20, 2001).

Defendant failed to satisfy his burden of proving that testimony by a police officer about a crime for which defendant was not on trial was grounds for a mistrial under La. Code Crim. Proc. Ann. art. 770, because the transcript showed that the prosecutor did not deliberately elicit the officer’s remark about two other rapes. State v. Givens, 750 So. 2d 242, 1999 La. App. LEXIS 3526 (Dec. 8, 1999), affirmed in part and remanded in part by La. 99-3518, 776 So. 2d 443, 2001 La. LEXIS 122, 88 A.L.R.5th 707 (La. Jan. 17, 2001).

Although a reference by a witness for the state was clearly an allusion to other crimes, evidence of which would not have been admissible at trial, given that an alleged violation of La. Code Crim. Proc. Ann. art. 770(2) was subject to harmless error analysis and there was no substantial prejudice to a defendant depriving him of a reasonable expectation of a fair trial, the defendant’s motion for a mistrial was properly denied. State v. Blanchard, 749 So. 2d 19, 1999 La. App. LEXIS 3204 (Nov. 10, 1999).

La. Code Crim. Proc. Ann. art. 770 provides for a mistrial when a remark is made by the judge, the district attorney, or a court official within the hearing of the jury and the remark refers to another crime committed or alleged to have been committed by defendant as to which evidence is not admissible; when such a remark is made by a witness, La. Code Crim. Proc. Ann. art. 771 provides that a mistrial is not required, if the court is satisfied that an admonition to the jury is sufficient to assure the defendant a fair trial. State v. Miles, 739 So. 2d 901, 1999 La. App. LEXIS 2120 (June 25, 1999), writ of certiorari denied by La. 1999-2249, 753 So. 2d 231, 2000 La. LEXIS 262 (La. Jan. 28, 2000).

Where the judge referred to defendant as an offender in violation of La. Code Crim. Proc. Ann. art. 772, the statement was not a comment on other offenses committed by defendant, in violation of La. Code Crim. Proc. Ann. art. 770(2), and was harmless error that did not influence the jury or contribute to the verdict. State v. Davis, 726 So. 2d 500, 1999 La. App. LEXIS 154 (Jan. 26, 1999).

Under La. Code Crim. Proc. Ann. art. 770(2), defendant was not entitled to an automatic mistrial based on a police officer’s reference to defendant’s confession to armed robberies for which he was not charged because the police officer’s testimony was not imputable to the State. State v. Johnson, 723 So. 2d 1028, 1998 La. App. LEXIS 3393 (Nov. 18, 1998).

Courts have found that a witness’ reference to other inadmissible crimes may fall within La. Code Crim. Proc. Ann. art. 770 if the prosecution solicits the comment or if the comment was nonresponsive to the prosecutor’s question and if there was a pattern of such nonresponsive answers by the witness State v. Johnson, 723 So. 2d 1028, 1998 La. App. LEXIS 3393 (Nov. 18, 1998).

La. Code Crim. Proc. Ann. art. 770 was a rule of trial procedure and was subject to the harmless error analysis as La. Code Crim. Proc. Ann. art. 921 provided the proper scope for appellate review, a judgment or ruling shall not be reversed due to error unless the error affected substantial rights of the accused. State v. Johnson, 723 So. 2d 1028, 1998 La. App. LEXIS 3393 (Nov. 18, 1998).

No mistrial was required where a witness referred to other uncharged crimes committed by the defendant where the reference involved an integral part or the res gestae of the act about which the witness was testifying. State v. Taylor, 683 So. 2d 1309, 1996 La. App. LEXIS 2647 (Nov. 6, 1996), writ of certiorari denied by La. 96-2828, 695 So. 2d 1348, 1997 La. LEXIS 1998 (La. June 20, 1997).

Although the prosecutor’s introduction of testimony regarding defendant’s criminal record was not within a permitted exception under La. Code Evid. Ann. art. 404(B)(1) to the exclusion of such evidence, and the prosecutor followed none of the required procedures for its introduction, the error was waived in the absence of a defense motion for mistrial or jury admonition, as required by La. Code Crim. Proc. Ann. art. 770. State v. Sterling, 670 So. 2d 1316, 1996 La. App. LEXIS 637 (Feb. 27, 1996).

Mistrial was not required for violation of La. Code Crim. Proc. Ann. art. 770(2) when the State referred to a crime that was inadmissible in evidence, but the crime had allegedly been committed by the defendant’s brother rather than the defendant. State v. Lacey, 669 So. 2d 1303, 1996 La. App. LEXIS 191 (Feb. 15, 1996), writ denied by La. 96-0806, 679 So. 2d 1376, 1996 La. LEXIS 2625 (La. Oct. 4, 1996).

Prosecutor’s reference to a witness’s prior testimony did not refer to another criminal trial of defendant and did not imply or mention other offenses contrary to La. Code Evid. Ann. art. 404(B)(1), and the trial court properly denied a motion for mistrial under La. Code Crim. Proc. Ann. art. 770(2). State v. Cole, 649 So. 2d 1214, 1995 La. App. LEXIS 209 (Feb. 1, 1995).

Defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. art. 770 for repeated references to other charges pending against him, because he failed to show that the testimony evidenced a pattern of unresponsive answers or an improper intent on the part of the prosecution. State v. Lee, 618 So. 2d 551, 1993 La. App. LEXIS 1618 (Apr. 28, 1993), writ of certiorari denied by 624 So. 2d 1222, 1993 La. LEXIS 2673 (La. 1993).

Defendant’s counsel rendered ineffective assistance by failing to object or move for a mistrial after the state questioned defendant about drugs and paraphernalia defendant possessed at his home that were never offered into evidence to prove defendant’s intent to distribute controlled substances; where defendant did not open the door to information about drugs he possessed at his home and the information was elicited by the prosecutor, a mistrial was mandated and no other exceptions to the general prohibition against referencing crimes committed or allegedly committed by defendant applied. State v. Gay, 616 So. 2d 1290, 1993 La. App. LEXIS 1264 (Mar. 31, 1993), writ of certiorari denied by 624 So. 2d 1223, 1993 La. LEXIS 2669 (La. 1993).

In a prosecution for murder where the victim was found with multiple gunshot wounds and traces of cocaine in her system, the trial court properly admitted evidence under La. Code Evid. Ann. art. 404(B)(1) and La. Code Crim. Proc. Ann. art. 770(2) that prior to the murder defendant showed an acquaintance a pistol and some cocaine. State v. Brewington, 601 So. 2d 656, 1992 La. LEXIS 2020 (June 5, 1992).

Where, despite pretrial admonishments, a prosecutor elicited testimony from a state’s witness about inadmissible uncharged crime evidence, this misconduct was imputable to the state, and the trial court erred in not granting a motion for a mistrial pursuant to La. Code Crim. Proc. Ann. art. 770(2). State v. Cook, 590 So. 2d 720, 1991 La. App. LEXIS 2972 (Nov. 13, 1991).

Court could not engage in a harmless error analysis where evidence that defendant showed a witness that defendant possessed crack cocaine was improperly admitted in defendant’s trial for second degree murder as evidence of other crimes. State v. Brewington, 587 So. 2d 189, 1991 La. App. LEXIS 2515 (Oct. 2, 1991), reversed by 601 So. 2d 656, 1992 La. LEXIS 2020 (La. 1992).

Where defendant was charged with shooting a 13-year-old boy, defendant was entitled to a new trial pursuant to La. Code Crim. Proc. Ann. art. 770(2) because the prosecutor deliberately elicited inadmissible testimony concerning defendant’s commission of crimes against nature. State v. Lee, 569 So. 2d 1038, 1990 La. App. LEXIS 2499 (Nov. 7, 1990).

Where the prosecutor remarked that defendant filed a tax return without the taxpayers’ knowledge, La. Code Crim. Proc. Ann. art. 770(2) did not require a mistrial, because the statement did not necessarily imply that defendant had also forged the return, and it was necessary to explain to the jury how he could have obtained without their knowledge the refund check he was charged with cashing on a forged endorsement. State v. Spooner, 550 So. 2d 1289, 1989 La. App. LEXIS 1769 (Oct. 11, 1989), writ denied by 566 So. 2d 394, 1990 La. LEXIS 2141 (La. 1990).

In a prosecution for possession of cocaine, a district court’s reference to a prior conviction of defendants within hearing of the entire jury venire at the start of voir dire was improper and constituted a mandatory ground for mistrial under the clear language of La. Code Crim. Proc. Ann. art. 770. State v. Martinez-Sanchez, 550 So. 2d 232, 1989 La. App. LEXIS 1561 (Sept. 14, 1989), reversed by 554 So. 2d 1236, 1990 La. LEXIS 92 (La. 1990).

In a trial for forcible rape, the trial court did not err in failing to declare a mistrial under La. Code Crim. Proc. Ann. art. 770(2) when defendant’s wife testified that defendant had hit her in the face; by testifying as an alibi witness, the wife subjected herself to cross-examination on any relevant matter, and the “other crime” evidence was relevant to show that defendant used force or threats of physical violence, which was one of the elements of forcible rape under La. Rev. Stat. Ann. § 14:42.1. State v. Prestenback, 542 So. 2d 660, 1989 La. App. LEXIS 674 (Apr. 12, 1989).

Defendant’s conviction of burglary of an inhabited dwelling under La. Rev. Stat. Ann. § 14.62.2, was not subject to reversal because testimony regarding defendant’s attempt to forge a check was not inadmissible evidence of prior crimes under La. Code Crim. Proc. Ann. art. 770, as the attempted forgery constituted part of the res geste of the act of burglary under former La. Rev. Stat. Ann. § 15:448 (now La. Code Evid. Ann. art. 801). State v. Edouard, 512 So. 2d 579, 1987 La. App. LEXIS 9925 (July 22, 1987).

Under La. Code Crim. Proc. Ann. art. 770, a policeman is not a “court official” and therefore, even if the policeman makes a reference to another crime, a mistrial under that provision is not required. State v. Gordon, 504 So. 2d 1135, 1987 La. App. LEXIS 9110 (Mar. 16, 1987).

Although the general prohibition against the use of other crimes evidence did not bar admission under former La. Rev. Stat. Ann. §§ 15:447 and 15:448 of criminal acts which were an inseparable part of the whole deed, in defendant’s trial for indecent behavior with a juvenile where one of the children testified regarding a separate anal molestation, not within the time period of the charged offenses, the testimony was inadmissible and, because deliberately elicited by the prosecutor, was imputed to the State and mandated a mistrial under La. Code Crim. Proc. Ann. art. 770(2). State v. Boudreaux, 503 So. 2d 27, 1986 La. App. LEXIS 8409 (Dec. 23, 1986).

Where defendant was convicted of simple burglary of an inhabited dwelling, the conviction and denial of defendant’s motion for a mistrial was improper; the state commented in its opening statement that defendant had a criminal record. State v. Coleman, 499 So. 2d 408, 1986 La. App. LEXIS 8205 (Nov. 14, 1986).

Mistrial under La. Code Crim. Proc. Ann. art. 770 in a trial of the defendant for forgery, was not required after a police officer testified concerning the defendant’s prior crimes and incarceration because the testimony was proper rebuttal to defense counsel’s direct examination regarding how the defendant knew the police officer’s identity. State v. Gaudin, 493 So. 2d 234, 1986 La. App. LEXIS 7477 (July 23, 1986), remanded by 498 So. 2d 749, 1986 La. LEXIS 7869 (La. 1986).

In a second-degree murder trial, admission of a police officer’s remark that he had been dealing with a criminal defendant for five years was not reversible error; the officer was not a public official as defined under La. Code Crim. Proc. Ann. art. 770, and the remark was not an unambiguous reference to another crime requiring an admonition to the jury under La. Code Crim. Proc. Ann. art. 771. State v. Farris, 491 So. 2d 464, 1986 La. App. LEXIS 7251 (June 25, 1986).

Where a police officer testified on cross-examination that defendant had been arrested on a previous occasion, her testimony did not warrant a mandatory mistrial under La. Code Crim. Proc. Ann. art. 770 because the officer was not a court official; the decision not to grant a mistrial was well within the trial judge’s discretion under La. Code Crim. Proc. Ann. art. 771(2). State v. Fuselier, 474 So. 2d 556, 1985 La. App. LEXIS 10153 (Aug. 22, 1985).

Trial court did not err in denying a defendant’s motion for a mistrial under La. Code Crim. Proc. Ann. art. 770 because the prosecutor’s questioning of a witness was not intended to call the jury’s attention to other crimes evidence, and the trial court’s admonition to the jury was sufficient to cure any possible prejudice. State v. Wilson, 469 So. 2d 1087, 1985 La. App. LEXIS 8612 (May 8, 1985), writ of certiorari denied by 475 So. 2d 778, 1985 La. LEXIS 9486 (La. 1985).

Where defendant sought to suppress his confession on the ground that it was beaten out of him, evidence of his history of drug use was admissible; it was relevant to rebut his allegation that blood in his urine was caused by the alleged beating. State v. Grabert, 467 So. 2d 1327, 1985 La. App. LEXIS 9135 (Apr. 15, 1985), writ of certiorari denied by 470 So. 2d 125, 1985 La. LEXIS 8934 (La. 1985).

Defendant was not entitled a mistrial when prosecuted for bringing contraband into prison, despite a police officer’s testimony that he had done so on previous occasions, as the officer was not a court official whose testimony mandated a mistrial under La. Code Crim. Proc. Ann. art. 770, and as the jury was properly admonished to disregard the immaterial testimony, as required under La. Code Crim. Proc. Ann. art. 771, thereby sufficiently protecting defendant’s rights. State v. Gibson, 458 So. 2d 525, 1984 La. App. LEXIS 9726 (Sept. 28, 1984).

Trial court did not err by denying the defendant’s motion for a mistrial where the prosecutor referenced the informant’s statements about manufacture of the drug at the defendant’s residence because the statements set forth the circumstance underlying the issuance of the search warrant based on probable cause and constituted the res gestae of the crime. State v. Roberson, 454 So. 2d 343, 1984 La. App. LEXIS 9320 (July 31, 1984), writ of certiorari denied by 458 So. 2d 126, 1984 La. LEXIS 9893 (La. 1984).

In a manslaughter trial, the trial court did not err in denying defendant’s requests for a mistrial and admonitions based on the prosecutor’s comment during closing argument that defendant committed another crime by discharging a firearm within the city limits; remark referred to a lesser included offense to the manslaughter charge because both offenses arose out of the same incident, and evidence was admitted at trial to support the argument. State v. Fluker, 454 So. 2d 358, 1984 La. App. LEXIS 9325 (July 31, 1984).

Defendant charged with receiving stolen things was not entitled to a mistrial on the ground that the prosecutor requested, in the presence of the jury venire, the addition of a charge of theft to the bill of information; defendant was not prejudiced by the remark and evidence of an alleged theft would have been admissible to prove the crime of receiving stolen things. State v. Miles, 450 So. 2d 1067, 1984 La. App. LEXIS 8842 (May 30, 1984).

Where a defense witness testified to defendant’s good character, the State was permitted under former La. Rev. Stat. Ann. § 15:481 (now La. Code Evid. Ann. art. 404) to ask the witness whether he had “heard of” a prior offense, and the fact that the prosecutor asked instead if he “knew of” the offense, while improper, was not unduly prejudicial, and a mistrial was not mandated under La. Code Crim. Proc. Ann. art. 770(2), because the previous defense witness had mentioned defendant’s embezzlement from a previous employer. State v. Rault, 445 So. 2d 1203, 1984 La. LEXIS 7984 (Jan. 16, 1984), writ of certiorari denied by 469 U.S. 873, 105 S. Ct. 225, 83 L. Ed. 2d 154, 1984 U.S. LEXIS 350, 53 U.S.L.W. 3241 (1984).

Even though a detective testified that photographs for a photo array from which a rape victim picked out her attacker came from police files, the detective was not a court official, and the defendant’s motions for mistrial based on the indirect reference to prior crimes were properly denied. State v. Nathan, 444 So. 2d 231, 1983 La. App. LEXIS 9980 (Dec. 22, 1983), writ of certiorari denied by 445 So. 2d 1232, 1984 La. LEXIS 8411 (La. 1984).

Remarks by a witness during defendant’s trial for armed robbery, aggravated kidnapping, and aggravated rape that hinted at prior acts of misconduct by defendant did not prejudice his right to a fair trial; his motions for mistrial were properly overruled. State v. James, 431 So. 2d 1075, 1983 La. App. LEXIS 8428 (May 3, 1983), writ of certiorari denied by 439 So. 2d 1076, 1983 La. LEXIS 11679 (La. 1983).

Envelope stolen from a rape victim’s house was admissible at trial even though the theft of the envelope was another crime; it was a crime that was material to the rape prosecution as a link connecting the defendant to the victim. State v. Gaston, 412 So. 2d 574, 1982 La. LEXIS 10659 (Apr. 5, 1982).

Psychiatrist’s reference to an Illinois shooting during expert testimony in defendant’s Louisiana trial for aggravated rape did not cause clear and substantial prejudice requiring a mistrial; the testimony was exculpatory in nature and supportive of defendant’s insanity defense, and was relevant to the issue of defendant’s mental condition at the time of the crime. State v. James, 394 So. 2d 1197, 1981 La. LEXIS 7242 (Jan. 26, 1981).

In a trial of a defendant for distribution of methamphetamine, a mistrial under La. Code Crim. Proc. Ann. art. 770 was not required to be declared in the absence of a motion from the defendant after the trial court admonished the jury regarding a prosecutor’s comment upon the profits that could come from the large sale scale of methamphetamine. State v. Gordy, 380 So. 2d 1347, 1980 La. LEXIS 8235 (Jan. 28, 1980).

In defendant’s burglary trial, where defendant sought the opportunity to cross-examine the arresting police officer as to the reasons the officer had arrested defendant, the state would have courted reversible error, and mistrial, if it had sought to introduce the affidavit containing allegations that an informant told the police defendant had committed an armed robbery, or hearsay testimony that the informer had so reported, and which led to the discovery of the stolen items. State v. Tallie, 337 So. 2d 504, 1976 La. LEXIS 4460 (Sept. 13, 1976).

Defendant’s argument that deputy’s remarks about a victim of another armed robbery that was committed on the same night being at the same hospital as defendant’s victim did not constitute grounds for a mandatory mistrial under La. Code Crim. Proc. Ann. art. 770 because the State’s motive when it introduced the deputy’s testimony was to counteract the testimony which it anticipated would be given by one of defendant’s witnesses regarding what defendant’s victim said about his assailants, and the State had not introduced the evidence to suggest that defendant had robbed the other armed robbery victim. State v. Bias, 337 So. 2d 426, 1976 La. LEXIS 4502 (Sept. 13, 1976).

Defendant was entitled to a mistrial after an indirect reference was made to another crime defendant had committed, evidence of which was not otherwise admissible; an admonition to the jury was insufficient to cure the defect. State v. Green, 315 So. 2d 763, 1975 La. LEXIS 4858 (June 23, 1975), limited by State v. Shaw, La. App. 93-2166, 645 So. 2d 1279, 1994 La. App. LEXIS 3063 (La.App. 4 Cir. Nov. 17, 1994).

Evidence from a criminal incident involving defendant’s vehicle, including the description of defendant, his abandonment of the vehicle which contained items from an armed robbery, and defendant’s stolen car report were all proper links between defendant and the stolen property which was required to establish the required elements of the crime; thus the evidence of the crime was sufficiently related to the armed robbery to be admissible, and the prosecutor’s references to the incident did not require a mistrial under La. Code Crim. Proc. Ann. art. 770(2). State v. Bell, 315 So. 2d 31, 1975 La. LEXIS 5103 (Apr. 24, 1975).

In view of the indefiniteness of the question concerning an officer’s ability to identify defendant, a mistrial was not required since the officer’s testimony, which clearly suggested a prior drug transaction, was not clearly unresponsive or unmistakably prejudicial. State v. Smith, 310 So. 2d 580, 1975 La. LEXIS 3540 (Mar. 31, 1975).

State’s reference in opening statements in defendant’s attempted murder trial to another offense that would be shown for the purpose of establishing defendant’s intent was not an automatic ground for a mistrial; the evidence was admissible to prove intent under La. Code Evid. Ann. art. 404 and the State was entitled to explain the nature of the evidence by which it expected to prove its charges. State v. Gaspard, 301 So. 2d 344, 1974 La. LEXIS 3460 (Mar. 25, 1974).

•• Relevant Evidence. — Where defendant sought to suppress his confession on the ground that it was beaten out of him, evidence of his history of drug use was admissible; it was relevant to rebut his allegation that blood in his urine was caused by the alleged beating. State v. Grabert, 467 So. 2d 1327, 1985 La. App. LEXIS 9135 (Apr. 15, 1985), writ of certiorari denied by 470 So. 2d 125, 1985 La. LEXIS 8934 (La. 1985).

Prosecutor’s question regarding the race of the man who got in defendant’s car after the robbery was relevant and not within the scope of prohibition of La. Code Crim. Proc. Ann. arts. 770, 771. State v. Robinson, 261 LA. 1029, 261 So. 2d 654, 1972 La. LEXIS 5846 (May 1, 1972).

• Testimony

•• Credibility

••• General Overview. — In defendant’s trial on a charge of heroin distribution, reversible error occurred where the prosecution was permitted to cross-examine the defendant about a prior arrest for cocaine possession to impeach defendant’s earlier testimony that he did not use drugs. State v. Monroe, 602 So. 2d 125, 1992 La. App. LEXIS 1829 (June 18, 1992), writ of certiorari denied by 604 So. 2d 973, 1992 La. LEXIS 2691 (La. 1992).

••• Impeachment

•••• Bias, Motive & Prejudice. — Where defendant was convicted of distribution of cocaine and sentenced as a fourth felony offender to life in prison, it was not error to deny defendant’s motion for mistrial, since an officer’s simple reference to a familiarity with a defendant and observation of him on other occasions did not constitute a reference to another crime within the meaning of La. Code Crim. Proc. Ann. art. 770(2). State v. Robinson, 831 So. 2d 460, 2002 La. App. LEXIS 3274 (Oct. 29, 2002), writ denied by La. 2003-0100, 867 So. 2d 676, 2004 La. LEXIS 509 (La. Feb. 13, 2004).

La. Code Crim. Proc. Ann. art. 770 is not applicable unless the inference clearly constitutes a comment on other crimes committed or alleged to have been committed by the defendant. State v. Tuckson, 781 So. 2d 807, 2001 La. App. LEXIS 380 (Feb. 28, 2001), writ denied by La. 2001-1129, 806 So. 2d 671, 2002 La. LEXIS 391 (La. Jan. 25, 2002).

Police officer is not considered a “court official” within the meaning of La. Code Crim. Proc. Ann. art. 770; however, an impermissible reference to another crime deliberately elicited by the prosecutor is imputable to the State and therefore triggers the rule mandating a mistrial. State v. Tuckson, 781 So. 2d 807, 2001 La. App. LEXIS 380 (Feb. 28, 2001), writ denied by La. 2001-1129, 806 So. 2d 671, 2002 La. LEXIS 391 (La. Jan. 25, 2002).

Notwithstanding the mandatory language in La. Code Crim. Proc. Ann. art. 770, the article is a rule of trial procedure; erroneous introduction of inadmissible evidence of other crimes is subject to a harmless error analysis, and trial error is harmless when the verdict is surely unattributable to the error. State v. Walker, 778 So. 2d 695, 2001 La. App. LEXIS 18 (Jan. 24, 2001), writ denied by La. 2001-0783, 806 So. 2d 669, 2002 La. LEXIS 286 (La. Jan. 25, 2002).

A witness’s voluntary, unresponsive testimony which implicates a defendant in other crimes does not require a mistrial, at least where the form of the prosecutor’s question does not indicate bad faith. State v. Walker, 778 So. 2d 695, 2001 La. App. LEXIS 18 (Jan. 24, 2001), writ denied by La. 2001-0783, 806 So. 2d 669, 2002 La. LEXIS 286 (La. Jan. 25, 2002).

Trial court’s denial of defendant’s motion for a mistrial asserting that the prosecution made impermissible references to the fact that defendant fled from the police because he was driving a stolen car was proper because testimony concerning the stolen car was an integral part of his prosecution for flight from an officer, and the evidence was crucial to show that the police officer had reasonable grounds to believe that the driver of the car had committed an offense. State v. Ashley, 768 So. 2d 817, 2000 La. App. LEXIS 2265 (Oct. 4, 2000), writ denied by La. 2000-3122, 776 So. 2d 466, 2000 La. LEXIS 3488 (La. Dec. 8, 2000).

Statement by a prosecutor in his closing argument asking the jury to exclude other crimes and referring to crimes by others did not qualify as a direct or indirect reference to other crimes committed by defendant, but were references to other crimes committed by a witness. State v. Jetton, 756 So. 2d 1206, 2000 La. App. LEXIS 735 (Apr. 5, 2000), writ denied by La. 2000-1568, 787 So. 2d 299, 2001 La. LEXIS 851 (La. Mar. 16, 2001).

Defendant waived his objection to the admission of other crimes evidence where he did not timely object to the disputed testimony and did not move for a mistrial as required under La. Code Crim. Proc. Ann. art. 770; moreover, any error in the admission of the evidence was harmless because it could not be said that the guilty verdicts were attributable to the error. State v. Hester, 746 So. 2d 95, 1999 La. App. LEXIS 2649 (Sept. 28, 1999), writ denied by La. 1999-3217, 760 So. 2d 342, 2000 La. LEXIS 1207 (La. Apr. 20, 2000).

Where prejudicial comments, related to another crime committed or alleged to have been committed by the defendant as to which evidence is not admissible, are made by a district attorney, a defendant’s failure to move for a mistrial is a waiver of the error, because La. Code Crim. Proc. Ann. art. 770(2) requires a motion by the defendant; however, where a defendant objects to improper remarks and the objection is overruled, the defendant is not required to make a useless motion for an admonition or a mistrial to preserve his rights on appeal. Mistrial is a drastic remedy which should be declared only when unnecessary prejudice results to the accused. State v. Johnson, 719 So. 2d 1141, 1998 La. App. LEXIS 2719 (Sept. 29, 1998).

Defendant’s conviction for distribution of cocaine was reversed and remanded for new trial, where the prosecutor improperly cross-examined defendant concerning a prior arrest for which there was no conviction. State v. Daniels, 619 So. 2d 148, 1993 La. App. LEXIS 2100 (June 2, 1993), writ of certiorari denied by 625 So. 2d 172, 1993 La. LEXIS 2775 (La. 1993).

In defendant’s trial on a charge of heroin distribution, reversible error occurred where the prosecution was permitted to cross-examine the defendant about a prior arrest for cocaine possession to impeach defendant’s earlier testimony that he did not use drugs. State v. Monroe, 602 So. 2d 125, 1992 La. App. LEXIS 1829 (June 18, 1992), writ of certiorari denied by 604 So. 2d 973, 1992 La. LEXIS 2691 (La. 1992).

Mandatory mistrial under La. Code Crim. Proc. Ann. art. 770 was not required where the state elicited testimony from a police officer indicating that defendant was in jail on another criminal charge at the time of booking because there was no clear showing of improper intent by the prosecutor or the officer. State v. Cage, 594 So. 2d 1114, 1992 La. App. LEXIS 492 (Feb. 13, 1992).

Where evidence that might have suggested defendant was involved in another crime was relevant to rebut the defense of governmental misconduct or entrapment, its relevancy outweighed any prejudice to defendant and therefore an exception to La. Code Crim. Proc. Ann. art. 770 was appropriate. State v. Boyd, 548 So. 2d 1265, 1989 La. App. LEXIS 1503 (Aug. 23, 1989), writ of certiorari denied by 556 So. 2d 1259, 1990 La. LEXIS 197 (La. 1990), writ of certiorari denied by 496 U.S. 909, 110 S. Ct. 2596, 110 L. Ed. 2d 276, 1990 U.S. LEXIS 2827, 58 U.S.L.W. 3769 (1990).

A mistrial was not warranted under La. Code Crim. Proc. Ann. art. 770(2) where the State’s reference to other crimes committed by defendant was only in the context of the offense for which defendant was on trial; it was necessary for the State to mention these crimes to prove defendant’s intent to commit a felony, an essential element of the aggravated burglary charge against defendant. State v. McKnight, 539 So. 2d 952, 1989 La. App. LEXIS 248 (Feb. 22, 1989), writ of certiorari denied by 548 So. 2d 322, 1989 La. LEXIS 2077 (La. 1989).

Defendant was entitled to a mistrial under La. Code Crim. Proc. Ann. art. 770 because during his trial for second-degree murder, the prosecution erroneously questioned him about a prior arrest, in contravention of former La. Rev. Stat. Ann. § 15:495 (now La. Code Evid. Ann. art. 609.1), and the fact that defendant referred to his time in prison did not render the evidence admissible. State v. Morgan, 513 So. 2d 361, 1987 La. App. LEXIS 10042 (Sept. 15, 1987), writ denied by 514 So. 2d 1179, 1987 La. LEXIS 10659 (La. 1987).

La. Code Crim. Proc. Ann. arts. 770 and 775 both indicate that La. Code Crim. Proc. Ann. art. 770 does not apply to bench trials. State v. Bahm, 490 So. 2d 384, 1986 La. App. LEXIS 7200 (June 2, 1986).

A comment by a police officer while testifying that defendant was in possession of marijuana when arrested was not prohibited by La. Code Crim. Proc. Ann. art. 770; the officer was not a court official and his comment about another crime did not require a mistrial. State v. Keys, 468 So. 2d 669, 1985 La. App. LEXIS 9092 (Apr. 9, 1985).

In closing argument, a prosecutor’s reference to defendant as a drug dealer was not by its nature a direct or indirect referral to other crimes, which would warrant a mistrial under La. Code Crim. Proc. Ann. art. 770; hence, on appeal the court affirmed defendant’s conviction for attempted possession of amphetamine and the denial of his motion for a mistrial. State v. Broussard, 461 So. 2d 486, 1984 La. App. LEXIS 10142 (Dec. 12, 1984).

Where a trial court admonished the prosecutor and defense counsel, in the jury’s presence, to keep closing arguments within the framework of the evidence in response to the prosecutor’s closing argument reference to defendant as a drug dealer, under La. Code Crim. Proc. Ann. art. 770 such was sufficient admonition for a single isolated remark; hence, on appeal the court affirmed defendant’s conviction for attempted possession of amphetamine and the denial of his motion for a mistrial. State v. Broussard, 461 So. 2d 486, 1984 La. App. LEXIS 10142 (Dec. 12, 1984).

Where a police officer testified as to an earlier arrest of defendant, a mistrial was not required under the statute, because the remark complained of was not made by the judge, district attorney, or a court official. State v. Gibson, 459 So. 2d 1294, 1984 La. App. LEXIS 10008 (Nov. 20, 1984).

Prosecutor’s argument to the jury that the circumstances of defendant’s apprehension in California indicated an attempt to commit another robbery was not an “other crimes” reference prohibited by La. Code Crim. Proc. Ann. art. 770(2), nor was it so prejudicial that it influenced the jury and contributed to its verdict; as the prosecution pointed out, defendant himself testified to the circumstances surrounding the arrest and so the prosecutor was only arguing from the evidence presented. State v. Glass, 455 So. 2d 659, 1984 La. LEXIS 8993 (May 14, 1984), writ of certiorari denied by 471 U.S. 1080, 105 S. Ct. 2159, 85 L. Ed. 2d 514, 1985 U.S. LEXIS 1731 (1985).

The reference to defendant’s being broke in an airport with a knife was not an “other crimes” reference prohibited by La. Code Crim. Proc. Ann. art. 770(2), nor was it so prejudicial that it influenced the jury and contributed to its verdict; in an attempt to negate the defense claim that defendant was remorseful, the prosecutor related defendant’s actions after he shot the two murder victims, stating how defendant’s movement showing no remorse culminated in his arrest at an airport in California. State v. Glass, 455 So. 2d 659, 1984 La. LEXIS 8993 (May 14, 1984), writ of certiorari denied by 471 U.S. 1080, 105 S. Ct. 2159, 85 L. Ed. 2d 514, 1985 U.S. LEXIS 1731 (1985).

Spontaneous statements by a police officer in testimony during defendant’s trial, referencing other crimes, to which evidence would not have been admissible, made within the hearing of the jury, did not require a mistrial under La. Code Crim. Proc. Ann. art. 770 because the officer was not a court official as required by the statute. State v. Johnson, 440 So. 2d 838, 1983 La. App. LEXIS 9459 (Oct. 24, 1983).

Cumulative affect of several State witnesses, who had testified as to crimes by defendants, for which they had not been charged, served to support defendants’ motion for mistrial. State v. Franklin, 440 So. 2d 223, 1983 La. App. LEXIS 9251 (Oct. 12, 1983), writ of certiorari denied by 444 So. 2d 1241, 1984 La. LEXIS 8323 (La. 1984).

Testimony by witnesses for the State so prejudiced defendants as to affect their substantial rights, and the prejudice was of such a degree that the defendants could not be assured of a fair trial, even by admonitions to the jury; thus, a mistrial was required. State v. Franklin, 440 So. 2d 223, 1983 La. App. LEXIS 9251 (Oct. 12, 1983), writ of certiorari denied by 444 So. 2d 1241, 1984 La. LEXIS 8323 (La. 1984).

Notice was given of a child rape victim’s testimony concerning other crimes allegedly committed by the defendant; no “other crimes” objection was made by defendant counsel during the objectionable testimony, nor was a motion for a mistrial or admonition presented in accordance with La. Code Crim. Proc. Ann. arts. 770 and 771, and the error was waived. State v. Prestridge, 399 So. 2d 564, 1981 La. LEXIS 8214 (May 20, 1981).

Police officer who testified that he was executing a warrant at defendant’s trailer home to search for items taken in recent burglaries was not an official within the meaning of La. Code Crim. Proc. Ann. art. 770, so a mistrial was not required. State v. Martin, 377 So. 2d 259, 1979 La. LEXIS 6420 (May 21, 1979).

In the prosecution of defendant, defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. arts. 770 and 771 where a police officer, as a State rebuttal witness, made an unsolicited reference to unrelated crimes allegedly committed by defendant. State v. Hills, 354 So. 2d 186, 1977 La. LEXIS 6776 (Dec. 19, 1977).

Trial court was not required to grant a mistrial when a police officer improperly testified about defendant’s involvement in a burglary ring during his drug trial because the officer was not a judge, prosecutor or court official. State v. Foss, 310 So. 2d 573, 1975 La. LEXIS 3539 (Mar. 31, 1975).

•••• Convictions

••••• General Overview. — A mistrial is not required where police officers’ responses did not show improper intent; the cross-examination as a whole was repetitive and contentious and the officers cautiously refrained from making more than vague references to prior offenses. State v. Cho, 831 So. 2d 433, 2002 La. App. LEXIS 3250 (Oct. 29, 2002), writ denied by La. 2002-2874, 840 So. 2d 1213, 2003 La. LEXIS 987 (La. Apr. 4, 2003), writ denied by La. 2004-1505, 901 So. 2d 1049, 2005 La. LEXIS 1394 (La. Apr. 29, 2005).

A court did not commit reversible error when it failed to declare a mistrial pursuant to La. Code Crim. Proc. Ann. art. 770 after a prosecutor elicited evidence of other crimes during his interrogation of a witness because that evidence had already been admitted several times without objection. State v. Wright, 535 So. 2d 765, 1988 La. App. LEXIS 1763 (Aug. 17, 1988).

While impeachment of a witness by evidence of a municipal offense conviction was not permitted because a municipal offense was not a crime, any error was cured where the trial judge sustained defense counsel’s objection and properly admonished the jury. State v. Johnson, 446 So. 2d 1371, 1984 La. App. LEXIS 8316 (Feb. 28, 1984), writ of certiorari denied by 449 So. 2d 1347, 1984 La. LEXIS 8898 (La. 1984).

•••• Prior Conduct. — Where an expert indicated he was making a comparison to a palm print card that was “on file,” the state made an error in making a indirect reference to a prior crime, however, based on the overwhelming evidence of defendant’s guilt, the appellate court found such an error to have been harmless; by the time the prints were taken from defendant at his robbery trial, the jury had already heard the testimony from the other witnesses connecting defendant to the crime, and from the store clerk identifying defendant as the person who had robbed her and reciting the details of the robbery. State v. Guiden, 873 So. 2d 835, 2004 La. App. LEXIS 1178 (May 12, 2004).

Where all of the references to other crimes were excised from a transcript of defendant’s statement except for a sergeant’s comment, “And this is in fact separate from your [sic] in here for now?,” because that unsolicited remark did not refer to any specific crime committed by defendant and was vague and ambiguous, it was not inadmissible evidence of other crimes. State v. Smothers, 836 So. 2d 559, 2002 La. App. LEXIS 4156 (Dec. 30, 2002), writ denied by La. 2003-0447, 855 So. 2d 329, 2003 La. LEXIS 2924 (La. Oct. 10, 2003).

When defendant’s taped confession was played, by mistake a part of the tape that contained evidence of other crimes committed by defendant was also played before the jury; a mistrial was not required under La. Code Crim. Proc. Ann. art. 770. State v. White, 593 So. 2d 882, 1992 La. App. LEXIS 61 (Jan. 22, 1992).

Where a rape victim stated that she was afraid for her life because defendant told her he had just gotten out of jail and might have to go back if he didn’t kill her, the statements were admissible because they were made during the commission of a criminal act of violence and were relevant to the victim’s assessment of the seriousness of defendant’s threat to kill her. State v. Slay, 573 So. 2d 1185, 1991 La. App. LEXIS 68 (Jan. 16, 1991), writ denied by La. 92-3240, 635 So. 2d 1130, 1994 La. LEXIS 926 (La. Apr. 7, 1994).

Trial court did not err in refusing to grant a mistrial in defendant’s trial for murder where, although the prosecutor made reference to another crime, such crime was not committed or allegedly committed by defendant, but was committed by defendant’s son and did not, therefore, fall within the scope of La. Code Crim. Proc. Ann. art. 770. State v. Morris, 404 So. 2d 1186, 1981 La. LEXIS 10298 (Sept. 8, 1981).

Evidence that defendant had stolen a car that he was operating was admissible as an exception to La. Code Crim. Proc. Ann. art. 770 where it established motive on the part of defendant to commit the crime charged. State v. Brown, 398 So. 2d 1381, 1981 La. LEXIS 8213 (May 18, 1981).

Reference by prosecutor in opening statement that victim would testify that she learned defendant, on trial for armed robbery, was a robber was a reference to the crime charged, not an improper reference to prior crimes. State v. Gaines, 347 So. 2d 1153, 1977 La. LEXIS 5585 (July 1, 1977).

Prosecutor’s reference to an inadmissible juvenile offense was not governed by La. Code Crim. Proc. Ann. art. 770 (requiring mistrial) but rather by La. Code Crim. Proc. Ann. art. 771. State v. Roberts, 331 So. 2d 11, 1976 La. LEXIS 3922 (Mar. 29, 1976), reversed by 431 U.S. 633, 97 S. Ct. 1993, 52 L. Ed. 2d 637, 1977 U.S. LEXIS 102, 5 Ohio Op. 3d 252 (1977).

Defendant’s negative response to State’s question as to whether he had been convicted previously of simple burglary did not transform the question into a comment concerning another crime as to which evidence was inadmissible and require a mistrial under La. Code Crim. Proc. Ann. art. 770 because the question was an attempt to impeach defendant’s credibility and was directed to convictions only. State v. Whitley, 296 So. 2d 820, 1974 La. LEXIS 3642 (June 10, 1974).

•• Examination

••• General Overview. — Mistrial pursuant to La. Code Crim. Proc. Ann. art. 770 was unnecessary based on isolated remarks the prosecutor made regarding defendant’s credibility during defendant’s cross-examination because defendant was not denied a fair trial. State v. Dupuy, 319 So. 2d 299, 1975 La. LEXIS 3724 (Sept. 5, 1975).

GOVERNMENTS

• Courts

•• Judges. — Police officer’s use of the word “gang” during the trial, despite an order to refrain from using the word, did not require mandatory reversal because the word was not solicited by the state and the officer was not a court official State v. Tran, 743 So. 2d 1275, 1999 La. App. LEXIS 3125 (Nov. 5, 1999), writ denied by La. 1999-3380, 762 So. 2d 1101, 2000 La. LEXIS 1504 (La. May 26, 2000), writ denied by La. 2003-0707, 869 So. 2d 814, 2004 La. LEXIS 792 (La. Mar. 12, 2004).

A police officer is not a “court official” for purposes of the mandatory mistrial provisions of La. Code Crim. Proc. Ann. art. 770. State v. Baldwin, 705 So. 2d 1076, 1997 La. LEXIS 3353 (Dec. 12, 1997), writ of certiorari denied by 525 U.S. 831, 119 S. Ct. 84, 142 L. Ed. 2d 66, 1998 U.S. LEXIS 5045, 67 U.S.L.W. 3231 (1998).

Defendant’s motion for mistrial, subject to judicial discretion under La. Code Crim. Proc. Ann. art. 775, was properly denied under art. 770 in the face of a detective’s brief reference to other crimes during questioning by defense counsel where the detective was not considered a court official, and the comment did not influence the guilty verdict; La. Code Crim. Proc. Ann. art. 771 provides that the court can admonish the jury to disregard such a remark upon defendant’s request, thereby avoiding a mistrial, unless the admonition was insufficient to assure a fair trial. State v. Nicholson, 703 So. 2d 173, 1997 La. App. LEXIS 2775 (Nov. 26, 1997), writ denied by La. 98-0014, 805 So. 2d 200, 1998 La. LEXIS 1112 (La. May 1, 1998).

Policeman is not a “court official” under La. Code Crim. Proc. Ann. art. 770. State v. Harris, 679 So. 2d 549, 1996 La. App. LEXIS 1653 (Aug. 21, 1996), writ of certiorari denied by La. 96-2954, 701 So. 2d 975, 1997 La. LEXIS 3117 (La. Sept. 26, 1997).

Defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. art. 770(2) based upon a police officer’s testimony of other crimes evidence because a police officer is not a court official. State v. Deal, 607 So. 2d 641, 1992 La. App. LEXIS 2826 (Oct. 6, 1992), writ of certiorari denied by 612 So. 2d 65, 1993 La. LEXIS 192 (La. 1993).

Under La. Code Crim. Proc. Ann. art. 770, a policeman is not a “court official” and therefore, even if the policeman makes a reference to another crime, a mistrial under that provision is not required. State v. Gordon, 504 So. 2d 1135, 1987 La. App. LEXIS 9110 (Mar. 16, 1987).

Where a police detective testified that, while on the way to the parish jail, defendant stated that he was going to plead guilty, a mandatory mistrial was not necessary under La. Code Crim. Proc. Ann. art. 770; the detective was not a court official for purposes of art. 770 and the trial court gave the jury a curative instruction. State v. Fournier, 465 So. 2d 963, 1985 La. App. LEXIS 8305 (Feb. 28, 1985).

Trial court did not error under La. Code Crim. Proc. Ann. art. 770 by denying defendant’s motion for a mistrial based upon a police officer’s testimony concerning an alleged crime because a police officer was not a “court official” for purposes of art. 770. State v. Pettaway, 450 So. 2d 1345, 1984 La. App. LEXIS 8675 (Apr. 30, 1984), review denied by 456 So. 2d 171, 1984 La. LEXIS 9630 (La. 1984).

Even though a detective testified that photographs for a photo array from which a rape victim picked out her attacker came from police files, the detective was not a court official, and the defendant’s motions for mistrial based on the indirect reference to prior crimes were properly denied. State v. Nathan, 444 So. 2d 231, 1983 La. App. LEXIS 9980 (Dec. 22, 1983), writ of certiorari denied by 445 So. 2d 1232, 1984 La. LEXIS 8411 (La. 1984).

• Legislation

•• Interpretation. — La. Code Crim. Proc. Ann. art. 770 mandates a mistrial upon motion of a defendant, when a remark or comment made within the hearing of the jury by the judge, district attorney, or a court official, during the trial or in argument, refers directly or indirectly to another crime committed or alleged to have been committed by the defendant as to which evidence is inadmissible; a policeman is not a “court official” and therefore even if a policeman makes reference in his testimony to another crime, mistrial under art. 770 is not required. State v. Celestine, 735 So. 2d 109, 1999 La. App. LEXIS 787 (Mar. 30, 1999), writ denied by La. 99-1217, 750 So. 2d 178, 1999 La. LEXIS 2570 (La. Oct. 8, 1999).

LEGAL ETHICS

• Judicial Conduct. — Where the judge referred to defendant as an offender in violation of La. Code Crim. Proc. Ann. art. 772, the statement was not a comment on other offenses committed by defendant, in violation of La. Code Crim. Proc. Ann. art. 770(2), and was harmless error that did not influence the jury or contribute to the verdict. State v. Davis, 726 So. 2d 500, 1999 La. App. LEXIS 154 (Jan. 26, 1999).

MILITARY & VETERANS LAW

• Military Justice

•• Motions

••• Motions for Mistrial. — Defendant was entitled to a mistrial under La. Code Crim. Proc. Ann. art. 770 because during his trial for second-degree murder, the prosecution erroneously questioned him about a prior arrest, in contravention of former La. Rev. Stat. Ann. § 15:495 (now La. Code Evid. Ann. art. 609.1), and the fact that defendant referred to his time in prison did not render the evidence admissible. State v. Morgan, 513 So. 2d 361, 1987 La. App. LEXIS 10042 (Sept. 15, 1987), writ denied by 514 So. 2d 1179, 1987 La. LEXIS 10659 (La. 1987).

Where a prosecutor directly commented on defendant’s failure to take the stand and testify in his own behalf during his trial for armed robbery, such constituted impermissible closing arguments and defendant’s motion for a mistrial should have been granted. State v. Reed, 483 So. 2d 1275, 1986 La. App. LEXIS 6098 (Feb. 14, 1986).
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Art. 771. Admonition.

In the following cases, upon the request of the defendant or the state, the court shall promptly admonish the jury to disregard a remark or comment made during the trial, or in argument within the hearing of the jury, when the remark is irrelevant or immaterial and of such a nature that it might create prejudice against the defendant, or the state, in the mind of the jury:

(1) When the remark or comment is made by the judge, the district attorney, or a court official, and the remark is not within the scope of Article 770; or

(2) When the remark or comment is made by a witness or person other than the judge, district attorney, or a court official, regardless of whether the remark or comment is within the scope of Article 770.

In such cases, on motion of the defendant, the court may grant a mistrial if it is satisfied that an admonition is not sufficient to assure the defendant a fair trial.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) There are many cases in Louisiana dealing with improper remarks. Usually such remarks are made by the district attorney. However, it is possible for the judge to make improper comments during the trial or while charging the jury, or to comment on the evidence in violation of Art. 772. Also, remarks or comments of witnesses, court officials, or spectators can occur and should be dealt with. The purpose of Arts. 770 and 771 is to deal with all situations, as far as possible.

(b) This article purports to carry out the jurisprudential rules with respect to comments and remarks that can be cured by an admonition.
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• Prosecutorial Conduct

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — Trial court did not commit error by denying defendant’s motion for mistrial where, in defendant’s trial for possession with intent to distribute cocaine a detective commented that through his investigation he learned that defendant carried weapons, defendant objected to the officer’s testimony and moved for a mistrial; out of the jury’s hearing, defense counsel argued that the mention of the gun constituted prejudicial hearsay, the judge responded that hearsay was not a valid basis for a mistrial motion but the judge nevertheless admonished the jury to disregard the officer’s remark. There was no evidence in the record that the prosecutor deliberately elicited the information about defendant’s reputation for carrying a gun, it appeared his mention of defendant’s reputation for carrying a weapon was intended as an explanation for his actions, moreover, the testimony complained of was not part of a pattern of unresponsive answers. State v. Fisher, 852 So. 2d 1075, 2003 La. App. LEXIS 2218 (July 29, 2003), writ denied by La. 2003-2545, 872 So. 2d 510, 2004 La. LEXIS 1741 (La. May 14, 2004).

•• Property Crimes

••• Forgery

•••• General Overview. — Where a police officer testifying at defendant’s forgery trial stated that defendant was a known criminal, defendant was not entitled to a mistrial because there was no showing of a pattern of unresponsive answers or improper intent by the police or prosecutor; therefore, the unsolicited, irresponsible references to other crimes by the defendant did not fall within the purview of La. Code Crim. Proc. Ann. art. 771. State v. Spellman, 547 So. 2d 1361, 1989 La. App. LEXIS 1464 (July 27, 1989), reversed by 562 So. 2d 455, 1990 La. LEXIS 1411 (La. 1990).

• Interrogation

•• Miranda Rights

••• Self-Incrimination Privilege. — In a battery case, the trial court did not err in denying defendant’s request for an admonishment and for a new trial following the State’s closing remarks with respect to defendant’s post-arrest silence as defense counsel “opened the door” regarding defendant’s post-arrest silence when he attacked the thoroughness of the police investigation, particularly during cross-examination of a detective who conducted the crime-scene investigation. State v. Morris, 876 So. 2d 247, 2004 La. App. LEXIS 1474 (June 9, 2004), writ denied by La. 2004-1641, 888 So. 2d 193, 2004 La. LEXIS 3435 (La. Nov. 19, 2004).

• Discovery & Inspection

•• Discovery by Government

••• General Overview. — It was not reversible error for trial court to have required defendant to have submitted to fingerprint and palm print examinations in front of the jury where defendant was given notice through discovery that there was a palm print on the hard hat, and thus the identification via printing could not be viewed as a surprise and by the time the prints were taken from defendant, the jury had already heard the testimony from the other witnesses connecting defendant to the crime, and from the store clerk identifying defendant as the person who had robbed her and reciting the details of the robbery. State v. Guiden, 873 So. 2d 835, 2004 La. App. LEXIS 1178 (May 12, 2004).

• Pretrial Motions & Procedures

•• Motions in Limine. — Where defendant filed a motion in limine to exclude testimony about an incident in which the defendant shot himself in the finger, and the State agreed to admonish the witness not to mention the incident because the incident was unrelated but not a crime, the trial court properly denied the defendant’s motion for a mistrial. State v. McHenry, 711 So. 2d 404, 1998 La. App. LEXIS 752 (Apr. 9, 1998), writ denied by La. 99-0281, 745 So. 2d 615, 1999 La. LEXIS 1875 (La. June 18, 1999).

• Juries & Jurors

•• General Overview. — Defendant failed to show that the officer’s statements during direct examination were prejudicial to the defendant; thus, the trial court did not err by failing to admonish the jury to disregard the statements. State v. Allen, 638 So. 2d 394, 1994 La. App. LEXIS 1770 (May 31, 1994).

Defendant was not entitled to a mistrial based upon two prospective juror’s comments that were possibly prejudicial because the comments were either not said within earshot of the other prospective jurors or were not a reflection of defendant’s guilt or innocence; further, the trial court admonished the jury as required under La. Code Crim. Proc. Ann. art. 771. State v. McPherson, 630 So. 2d 935, 1993 La. App. LEXIS 3969 (Dec. 30, 1993).

Trial judge did not err in failing to grant a mistrial or in failing to admonish the jury when the prosecutor made a reference to the defendant’s criminal record and also commented on his exercise of his right to a jury trial, implying that the defendant was wasting the trial court’s time. State v. Black, 490 So. 2d 521, 1986 La. App. LEXIS 7148 (June 5, 1986), writ of certiorari denied by 494 So. 2d 1173, 1986 La. LEXIS 7346 (La. 1986).

A court did not commit reversible error in an armed robbery trial when it failed to admonish the jury after a law enforcement officer testifying on behalf of the state made an obscure reference to other crimes because an admonition would have brought the issue of those crimes to the jury’s attention. State v. Tribbet, 415 So. 2d 182, 1982 La. LEXIS 10768 (Apr. 5, 1982).

•• Province of Court & Jury

••• General Overview. — Pursuant to La. Code Crim. Proc. Ann. art. 771, the trial judge was within his discretion in refusing to admonish the jury to disregard the remark made by the State’s witness because the misquotation by the witness did not prejudice defendants’ to the extent that an admonishment to the jury was necessary. State v. Matthews, 544 So. 2d 629, 1989 La. App. LEXIS 1068 (May 24, 1989), writ of certiorari denied by 550 So. 2d 647, 1989 La. LEXIS 2485 (La. 1989).

•• Voir Dire

••• General Overview. — In a prosecution of distributing cocaine, a mistrial was properly denied under La. Code Crim. Proc. Ann. art. 771 after a prospective juror voiced her opinion that defense counsel’s veracity was suspect because the juror’s mumbled remark did not prejudice the remainder of the panel against the defendant. State v. Butler, 615 So. 2d 496, 1993 La. App. LEXIS 984 (Mar. 3, 1993), writ denied by La. 94-0634, 675 So. 2d 1107, 1996 La. LEXIS 1881 (La. June 28, 1996).

• Trials

•• General Overview. — Trial court did not err by denying the defendant’s request for a mistrial and a request for an admonishment when the witness referred to a bad act committed by the defendant because the trial court believed that a comment by the judge would amplify the problem; moreover, the court held that the failure to admonish was harmless beyond a reasonable doubt. State v. Lewis, 687 So. 2d 1056, 1997 La. App. LEXIS 1 (Jan. 10, 1997), writ of certiorari denied by La. 97-0328, 696 So. 2d 1004, 1997 La. LEXIS 2044 (La. June 30, 1997).

•• Closing Arguments

••• General Overview. — Prosecutor’s statements were a fair response to the evidence and the prosecutor was entitled to refer to evidence that was not introduced at the trial; thus, the defendant was not entitled to mistrial and even the statements exceeding the scope of proper rebuttal argument did not prejudice the defendant so as to require a mistrial. State v. Forrest, 670 So. 2d 1263, 1996 La. App. LEXIS 362 (Feb. 14, 1996), writ of certiorari denied by La. 96-0654, 675 So. 2d 1117, 1996 La. LEXIS 1941 (La. June 28, 1996).

Trial court properly denied defendant’s motion for a mistrial under La. Code Crim. Proc. Ann. art. 771, where the prosecutor referred to defendant’s presumption of innocence as a judicial fiction during his closing argument, where the trial court clarified the constitutional presumption of innocence for the jury, and where the trial court admonished the prosecutor not to mention the word “fiction” again. State v. Watkins, 625 So. 2d 507, 1993 La. App. LEXIS 2912 (Sept. 28, 1993).

Trial court’s admonishment to the jury that defendant had no obligation to produce any evidence was sufficient to cure any alleged impropriety from the State’s reference in closing argument to evidence that the State alleged the defendant had but did not produce, and, thus, the trial court did not abuse its discretion in denying defendant’s mistrial motion. State v. Benton, 453 So. 2d 993, 1984 La. App. LEXIS 9225 (June 26, 1984), writ of certiorari denied by 457 So. 2d 17, 1984 La. LEXIS 9807 (La. 1984).

Where the State was provided a list of alibi witnesses and the assistant district attorney made remarks during closing argument to the effect that the State was not aware of what the defendant’s alibi was going to be, the remarks were not within the mistrial provisions of La. Code Crim. Proc. Ann. art. 770; the judge’s admonishment to the jury correcting the assistant district attorney’s inaccurate remarks was sufficient to rectify any prejudice which the remark may have caused. State v. Williams, 397 So. 2d 1287, 1981 La. LEXIS 7908 (Apr. 6, 1981).

Where the assistant district attorney pulled the trigger of the gun to demonstrate the loud snap the gun made, in corroboration of testimony to that effect, district court had discretion to decide that such action was not prejudicial. State v. Foreman, 256 LA. 999, 240 So. 2d 736, 1970 La. LEXIS 3431 (Nov. 9, 1970), overruled by State v. Lee, 331 So. 2d 455, 1975 La. LEXIS 5247 (La. 1975).

••• Defendant’s Failure to Testify. — Trial judge did not err in refusing to grant the defendant a mistrial under La. Code Crim. Proc. Ann. arts. 770 and 771 where the prosecutor made reference to defendant’s failure to testify and his post-arrest silence; the prosecutor’s intent clearly was to refer to a prior inconsistent statement made by the defendant and such reference was properly within the scope of closing argument. State v. Kersey, 406 So. 2d 555, 1981 La. LEXIS 10916 (Nov. 16, 1981).

••• Evidence Not Admitted. — Argument of the prosecutor which darkly attributed the absence of a state witness to defendant stopped short of accusing defendant of an uncharged crime and did not warrant the grant of defendant’s motion for mistrial under La. Code Crim. Proc. Ann. arts. 770 and 771. State v. Ward, 670 So. 2d 562, 1996 La. App. LEXIS 348 (Feb. 29, 1996), writ of certiorari denied by La. 97-0642, 701 So. 2d 165, 1997 La. LEXIS 2765 (La. Sept. 19, 1997).

Considering the connexity between the actions of defendant during the armed robbery and the murder charge, and the practical inability to completely segregate comments on one during the trial of the other, it was not impermissible to admit evidence of defendant’s arrest for murder; because the evidence was admissible, even though the evidence was not allowed into the record by the trial judge, the comments by the district attorney during closing argument did not come within the scope of the mandatory mistrial provisions of La. Code Crim. Proc. Ann. art. 770(2), and, instead, they come within the scope of La. Code Crim. Proc. Ann. art. 771, and the trial court was within its discretion in admonishing the jury to disregard the comments, and denying the motion for mistrial. State v. Nuccio, 454 So. 2d 93, 1984 La. LEXIS 9377 (June 25, 1984).

Under La. Code Crim. Proc. Ann. art. 774, closing arguments shall be confined to evidence admitted, to the lack of evidence, to conclusions of fact that the state or defendant may draw therefrom, and to the law applicable to the case; if oral argument goes beyond these limits, it may fall within the ambit of La. Code Crim. Proc. Ann. arts. 770 and 771. State v. Napoli, 428 So. 2d 957, 1983 La. App. LEXIS 7837 (Feb. 22, 1983), set aside in part by 437 So. 2d 868, 1983 La. LEXIS 11299 (La. 1983).

None of the remarks by prosecutors concerning a defendant’s guilt were based on evidence outside the record or on their own personal beliefs and most of the remarks were proper arguments on the credibility of witnesses, but, even if the remarks were not proper, the trial judge properly admonished the jury concerning them, and the defendant’s motion for a mistrial was properly denied. State v. Procell, 365 So. 2d 484, 1978 La. LEXIS 5477 (Nov. 13, 1978), writ of certiorari denied by 441 U.S. 944, 99 S. Ct. 2164, 60 L. Ed. 2d 1046, 1979 U.S. LEXIS 1838 (1979).

••• Fair Comment & Fair Response. — Where prosecutor’s comments in closing argument regarding the lack of defense witnesses to corroborate the existence of defendant’s gold tooth at the time of the offense were permissible comments on the lack of evidence and even had one been properly requested by defense counsel, the trial court did not err in not admonishing the jury. State v. Jackson, 880 So. 2d 69, 2004 La. App. LEXIS 1868 (July 27, 2004), writ denied in part by La. 2004-1409, 898 So. 2d 1290, 2005 La. LEXIS 1046 (La. Apr. 8, 2005), writ denied by La. 2005-0232, 901 So. 2d 1094, 2005 La. LEXIS 1578 (La. May 6, 2005), writ denied by 999 So. 2d 776, 2009 La. LEXIS 1940 (La. 2009).

In a battery case, the trial court did not err in denying defendant’s request for an admonishment and for a new trial following the State’s closing remarks with respect to defendant’s post-arrest silence as defense counsel “opened the door” regarding defendant’s post-arrest silence when he attacked the thoroughness of the police investigation, particularly during cross-examination of a detective who conducted the crime-scene investigation. State v. Morris, 876 So. 2d 247, 2004 La. App. LEXIS 1474 (June 9, 2004), writ denied by La. 2004-1641, 888 So. 2d 193, 2004 La. LEXIS 3435 (La. Nov. 19, 2004).

Where trial judge instructed the jury that the opening statements and the closing arguments of the attorneys were not to be considered as evidence and also instructed the jury that defendant was not required to call any witnesses or produce any evidence, prosecutor’s comments that defendant could have subpoenaed witnesses the state did not call was in response to defense counsel’s closing argument, which raised the issue of the state’s failure to subpoena a witness, and were not improper. State v. Uloho, 875 So. 2d 918, 2004 La. App. LEXIS 1381 (May 26, 2004), writ denied by La. 2004-1640, 888 So. 2d 192, 2004 La. LEXIS 3434 (La. Nov. 19, 2004).

Argument of the prosecutor which darkly attributed the absence of a state witness to defendant stopped short of accusing defendant of an uncharged crime and did not warrant the grant of defendant’s motion for mistrial under La. Code Crim. Proc. Ann. arts. 770 and 771. State v. Ward, 670 So. 2d 562, 1996 La. App. LEXIS 348 (Feb. 29, 1996), writ of certiorari denied by La. 97-0642, 701 So. 2d 165, 1997 La. LEXIS 2765 (La. Sept. 19, 1997).

Appeals court, in affirming manslaughter verdict, stated that the prosecutor could be given some latitude under La. Code Crim. Proc. Ann. arts. 770, 771 to use argument outside the scope of La. Code Crim. Proc. Ann. art. 774 to refute defense argument of like character. State v. Jackson, 452 So. 2d 1225, 1984 La. App. LEXIS 8960 (June 6, 1984).

In the prosecution of defendant, defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. arts. 770(3) and 771, and former La. Rev. Stat. Ann. § 15:461 (now La. Code Evid. Ann. arts. 504 and 505), where the State commented in its closing argument on defendant’s assertion of his privilege as to private conversations between husband and wife. State v. Bennett, 357 So. 2d 1136, 1978 La. LEXIS 5836 (Apr. 10, 1978).

••• Inflammatory Statements. — Prosecutor’s comment during closing argument in an armed robbery case that the defense failed to call a witness did not warrant a mistrial because it was a response to defense counsel’s suggestion that defendant was parked in front of a certain business due to an appointment, and a comment about a gun was merely a response to the argument of defense counsel; moreover, the trial judge gave curative instructions in both instances. State v. Falkins, 880 So. 2d 903, 2004 La. App. LEXIS 1870 (July 27, 2004), writ denied by La. 2004-2220, 889 So. 2d 266, 2005 La. LEXIS 180 (La. Jan. 14, 2005), writ denied by La. 2004-2171, 902 So. 2d 1045, 2005 La. LEXIS 1799 (La. May 20, 2005).

Defendant’s conviction for the second-degree murder of his child was proper where none of the experts believed that the injuries to the child could have been caused by falling down the stairs, choking, or CPR. Further, the prosecutor’s arguments during rebuttal, while arguably improper, were not so inflammatory as to have warranted reversal because the remarks were harmless in light of the evidence against defendant and because of the trial court’s specific instructions to jurors that the arguments of attorneys were not evidence. State v. Smith, 877 So. 2d 1123, 2004 La. App. LEXIS 1673 (June 29, 2004), writ denied by La. 2004-2081, 891 So. 2d 669, 2005 La. LEXIS 61 (La. Jan. 7, 2005).

Defendant’s motion for mistrial, subject to judicial discretion under La. Code Crim. Proc. Ann. art. 775, was properly denied under art. 770 in the face of a detective’s brief reference to other crimes during questioning by defense counsel where the detective was not considered a court official, and the comment did not influence the guilty verdict; La. Code Crim. Proc. Ann. art. 771 provides that the court can admonish the jury to disregard such a remark upon defendant’s request, thereby avoiding a mistrial, unless the admonition was insufficient to assure a fair trial. State v. Nicholson, 703 So. 2d 173, 1997 La. App. LEXIS 2775 (Nov. 26, 1997), writ denied by La. 98-0014, 805 So. 2d 200, 1998 La. LEXIS 1112 (La. May 1, 1998).

Where the trial court gave an admonition in response to the prosecution commenting that a first degree murder case in which a woman was raped, then killed and left in an abandoned house, should have been a death penalty case, the appeals court upheld the trial court not granting the defense’s motion for mistrial. State v. Perkins, 652 So. 2d 21, 1995 La. App. LEXIS 349 (Feb. 15, 1995).

Trial court did not err in failing to grant a defendant a mistrial after the prosecution made reference to the case against an accomplice where the trial court’s admonishment to the jury to disregard the statements cured any prejudice to the defendant. State v. Jeter, 609 So. 2d 1019, 1992 La. App. LEXIS 3751 (Dec. 2, 1992), writ denied by 625 So. 2d 1030, 1993 La. LEXIS 2906 (La. 1993), writ denied by La. 93-0655, 651 So. 2d 856, 1995 La. LEXIS 950 (La. Mar. 30, 1995).

Although the State’s closing argument violated La. Code Crim. Proc. Ann. art. 774 because it went beyond the scope of closing argument, defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. art. 771, as the trial judge’s admonition was sufficient to assure defendant a fair trial. State v. Shannon, 531 So. 2d 1113, 1988 La. App. LEXIS 1829 (Sept. 16, 1988), writ denied by 600 So. 2d 632, 1992 La. LEXIS 2122 (La. 1992).

Prosecution’s reference to defendants as “bad guys” was properly clarified by the trial court’s immediate explanation and subsequent instruction to the jury; because the direct evidence presented by the State was overwhelming, the court could not find that the single remark by the prosecutor that the defendants were “bad guys” contributed to the verdict. State v. Ditcharo, 452 So. 2d 1201, 1984 La. App. LEXIS 8921 (May 30, 1984), writ of certiorari denied by 456 So. 2d 162, 1984 La. LEXIS 9581 (La. 1984).

District judge’s admonition immediately following the prosecutor’s comments implying personal knowledge of defendant’s guilt was sufficient to assure a fair trial and defendant’s conviction for public bribery was affirmed on appeal. State v. Duke, 358 So. 2d 293, 1978 La. LEXIS 7373 (Apr. 10, 1978).

Scope of closing argument was defined by La. Code Crim. Proc. Ann. art. 774, but defendant was required to object and afford an opportunity for the trial court to correct the effect of allegedly prejudicial remarks by the prosecutor by either ordering a mistrial or admonishing the jury, as provided by La. Code Crim. Proc. Ann. arts. 770 and 771, and defendant, having failed to object, waived the defect. State v. Anthony, 347 So. 2d 483, 1977 La. LEXIS 4917 (June 20, 1977).

Trial court under La. Code Crim. Proc. Ann. art. 771 did not err in failing to admonish the prosecutor after he made questionable statements regarding the victim in his rebuttal argument because defendant did not request an admonition nor did he move for a mistrial. State v. Lee, 340 So. 2d 180, 1976 La. LEXIS 5274 (Oct. 14, 1976).

Trial judge properly denied defendant’s request for a mistrial based upon the prosecutor’s remarks that “she lied” because it was determined that the remark was not loud enough to be heard by the jury and the trial judge admonished the jury, which was sufficient under La. Code Crim. Proc. Ann. art. 771. State v. Batiste, 318 So. 2d 27, 1975 La. LEXIS 4957 (Sept. 5, 1975).

•• Defendant’s Rights

••• Right to Fair Trial. — Appellate court found that comments made by a prosecutor about a defense attorney, particularly, “He should be ashamed of himself,” were outside scope of proper rebuttal argument, under La. Code Crim. Proc. Ann. art. 774, but were only of such magnitude requiring an admonition if requested, under La. Code Crim. Proc. Ann. art. 771, and not within La. Code Crim. Proc. Ann. art. 770, which would have required a mistrial. State v. Robertson, 831 So. 2d 389, 2002 La. App. LEXIS 3249 (Oct. 29, 2002).

A remark made by a police office on direct examination concerning other potential perpetrators, that defendant was identified in two other rapes, did not constitute grounds for a mistrial; the officer’s comment was not an unambiguous reference to an inadmissible other crime, the defendant was on trial for two counts of rape and the comment could have been construed as referring to those two rape counts, and the remark was not so prejudicial that it deprived the defendant of a fair trial. State v. Givens, 776 So. 2d 443, 2001 La. LEXIS 122 (Jan. 17, 2001).

Where prosecutor made an improper remark about the high cost of defendant’s defense, the trial court properly upheld the defense’s objection and admonished the jury, and the prosecutor immediately corrected himself; given the overwhelming evidence against defendant it could not be concluded the remarks inflamed the jury and contributed to the verdict. State v. Rosell, 544 So. 2d 1296, 1989 La. App. LEXIS 1059 (May 25, 1989), writ of certiorari denied by 551 So. 2d 1317, 1989 La. LEXIS 2635 (La. 1989).

Defendant’s motion for mistrial was properly denied, even where the prosecutor prejudicially referred to the criminal record of one of defendant’s friends and implicated defendant’s guilt by association, because the trial court admonished the jury to disregard the remarks; considering other incriminating evidence against defendant and trial court’s prompt response, defendant was not prejudiced to such a degree as to be denied a fair trial. State v. Miller, 489 So. 2d 268, 1986 La. App. LEXIS 6817 (May 12, 1986), writ of certiorari denied by 496 So. 2d 1030, 1986 La. LEXIS 7582 (La. 1986).

Defendant was not deprived of a fair trial because the sustaining of defendant’s objection and the admonition given by the trial court provided defendant with adequate protection after a deputy made an unresponsive remark involving the search of defendant’s vehicle. State v. Goods, 403 So. 2d 1205, 1981 La. LEXIS 10013 (Sept. 8, 1981).

Answer that the witness did not know defendant until the night before he robbed the witness’ store made in response to a question inquiring of the witness whether or not she knew him was unsolicited and unresponsive testimony and ergo not chargeable against the State to provide a ground for the reversal of defendant’s conviction; moreover, the admonition by the trial judge to the jury to disregard the witness’ statement was sufficient to dispel any prejudice that might have been created and to assure defendant a fair trial, and thus, the motion for a mistrial was properly denied. State v. Hutto, 349 So. 2d 318, 1977 La. LEXIS 5788 (July 1, 1977).

Where prosecutor elicited improper remarks from defendant’s companion, about what defendant had said to the victim to entice the victim into a robbery plan, the trial court’s admonition that the jury disregard the remarks was sufficient to assure defendant a fair trial, and was an adequate response to deny defendant’s mistrial motion. State v. Guillory, 340 So. 2d 568, 1976 La. LEXIS 5411 (Dec. 13, 1976).

Where defendant was charged with armed robbery, a deputy sheriff did not refer to other crimes when he testified that a gun that was found at the crime scene had been issued to the deputy and that the gun was in his patrol car when he last saw it; thus, the trial court’s admonition to disregard evidence of other crimes was sufficient to insure that defendant had a fair trial. State v. Route, 315 So. 2d 615, 1975 La. LEXIS 4963 (June 23, 1975).

••• Right to Remain Silent

•••• Prosecutor’s Comments on Defendant’s Silence. — Defendant was not prejudiced by a brief reference to his post-arrest silence, which was elicited to present a description of the statement defendant made to the police, and the trial court acted within its discretion in giving an admonishment to the jury that it could not hold defendant’s post-arrest silence against him, instead of declaring a mistrial. State v. Olivieri, 860 So. 2d 207, 2003 La. App. LEXIS 2953 (Oct. 28, 2003).

Defendant’s motion for a mistrial based on the prosecutor’s mention of defendant’s post-arrest silence was denied because there was only a brief mention of the defendant’s post-arrest silence, the trial court admonished the jury to disregard the questions and answers under the provisions of La. Code Crim. Proc. Ann. art. 771, the State did not use the post-arrest silence for impeachment purposes, and the trial was fairly conducted. State v. Helton, 828 So. 2d 729, 2002 La. App. LEXIS 3139 (Oct. 16, 2002).

Trial court adequately instructed the jury to disregard a prosecution witness’s comment on defendant’s post-arrest silence, which was not made either to draw the jury’s attention to defendant’s silence or to have the jury make an inappropriate reference. State v. Jones, 814 So. 2d 623, 2002 La. App. LEXIS 1371 (Mar. 20, 2002), writ denied by La. 2002-1111, 829 So. 2d 424, 2002 La. LEXIS 3410 (La. Nov. 15, 2002).

Trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 771(1) in denying a motion for a mistrial because it took adequate steps to insure that defendant received a fair trial and sufficiently admonished the jury not to infer anything from the line of questioning about defendant’s post-arrest silence, which the prosecutor did not pursue or draw further attention to. State v. Steward, 681 So. 2d 1007, 1996 La. App. LEXIS 2221 (Sept. 27, 1996).

It was not error to refuse defendant’s request for a mistrial under La. Code Crim. Proc. Ann. art. 771 based on a police officer’s reference to a previous arrest of defendant because it was not shown that the statement was deliberately obtained by the state and there was no indication that defendant was unable to obtain a fair trial as a result. State v. Thompson, 597 So. 2d 43, 1992 La. App. LEXIS 623 (Mar. 6, 1992), writ denied by 600 So. 2d 661, 1992 La. LEXIS 2353 (La. 1992).

Trial court was not required to grant defendant’s motion for a mistrial for a prosecutor’s improper argument during his opening statement because its admonition to the jury to disregard the remarks was sufficient protection against the remarks. State v. Deboue, 552 So. 2d 355, 1989 La. LEXIS 1462 (June 19, 1989), amended by, reaffirmed, reinstated by 1989 La. LEXIS 2991 (La. Dec. 7, 1989), writ of certiorari denied by 498 U.S. 881, 111 S. Ct. 215, 112 L. Ed. 2d 174, 1990 U.S. LEXIS 4801, 59 U.S.L.W. 3250 (1990).

Where the defendant failed to move for a mistrial under La. Code Crim. Proc. Ann. art. 771 when the prosecutor questioned the arresting officer regarding his post-arrest silence, he obtained all the relief to which he was entitled when the trial judge admonished the jury that no significance should be attached to a person’s assertion of his right to remain silent. State v. Kersey, 406 So. 2d 555, 1981 La. LEXIS 10916 (Nov. 16, 1981).

Trial judge did not err in refusing to grant the defendant a mistrial under La. Code Crim. Proc. Ann. arts. 770 and 771 where the prosecutor made reference to defendant’s failure to testify and his post-arrest silence; the prosecutor’s intent clearly was to refer to a prior inconsistent statement made by the defendant and such reference was properly within the scope of closing argument. State v. Kersey, 406 So. 2d 555, 1981 La. LEXIS 10916 (Nov. 16, 1981).

•• Direct Examinations. — A remark made by a police office on direct examination concerning other potential perpetrators, that defendant was identified in two other rapes, did not constitute grounds for a mistrial; the officer’s comment was not an unambiguous reference to an inadmissible other crime, the defendant was on trial for two counts of rape and the comment could have been construed as referring to those two rape counts, and the remark was not so prejudicial that it deprived the defendant of a fair trial. State v. Givens, 776 So. 2d 443, 2001 La. LEXIS 122 (Jan. 17, 2001).

Defendant failed to show that the officer’s statements during direct examination were prejudicial to the defendant; thus, the trial court did not err by failing to admonish the jury to disregard the statements. State v. Allen, 638 So. 2d 394, 1994 La. App. LEXIS 1770 (May 31, 1994).

•• Examination of Witnesses

••• General Overview. — Vague and unprompted reference by a state’s witness to defendant’s detention for other crimes did not require a mistrial under La. Code Crim. Proc. Ann. art. 770; simple admonishment was proper under La. Code Crim. Proc. Ann. art. 771. State v. Logwood, 670 So. 2d 660, 1996 La. App. LEXIS 696 (Mar. 6, 1996).

Although a police officer indirectly and ambiguously alluded to the fact that a defendant had been in reform school, a trial court did not err in failing to grant a mistrial at defendant’s request, because the officer was not an official within the meaning of La. Code Crim. Proc. Ann. art. 770(2), and there was no error in the trial court’s failure to admonish the jury to disregard the remark, because the defendant’s attorney had not requested such an admonition as required by La. Code Crim. Proc. Ann. art. 771. State v. Love, 602 So. 2d 1014, 1992 La. App. LEXIS 1527 (May 20, 1992).

•• Judicial Discretion. — Decision not to grant a mistrial was well within a trial judge’s discretion where a postal inspector’s passing remark about defendant’s criminal identification number was not a specific reference to a previous conviction or arrest and was made without elaboration. State v. Matthews, 859 So. 2d 863, 2003 La. App. LEXIS 3034 (Oct. 22, 2003).

Where the trial judge reprimanded a spectator who appeared to be coaching a witness, the trial judge had discretion under La. Code Crim. Proc. Ann. art. 771(2) to deny defendant’s motion for a mistrial if the judge was satisfied that his admonition to the jury to disregard the incident was sufficient to assure defendant of a fair trial. State v. Spooner, 550 So. 2d 1289, 1989 La. App. LEXIS 1769 (Oct. 11, 1989), writ denied by 566 So. 2d 394, 1990 La. LEXIS 2141 (La. 1990).

Trial court did not abuse its discretion under La. Code Crim. Proc. Ann. arts. 771 and 775 in admonishing the jury rather than declaring a mistrial following a tearful outburst by a spectator who was then removed from the courtroom; a mistrial was not mandated by La. Code Crim. Proc. Ann. art. 770. State v. Wright, 441 So. 2d 1301, 1983 La. App. LEXIS 9666 (Nov. 22, 1983).

Defendant’s conviction for armed robbery was subject to reversal because the trial court’s failure to admonish the jury as required by La. Code Crim. Proc. Ann. art. 771 after a deputy made reference to the victim’s lie detector test constituted reversible error. State v. Davis, 407 So. 2d 702, 1981 La. LEXIS 11192 (Dec. 14, 1981).

•• Motions for Mistrial. — Mistrial was warranted when a prosecutor referenced a battery on defendant’s daughter during defendant’s trial for second-degree murder. The appellate court was not persuaded by the prosecution’s argument that La. Code Evid. Ann. art. 609.1(C)(3) allowed as admissible the details of other convictions; the prosecutor’s comment fell within the ambit of La. Code Crim. Proc. Ann. art. 771. State v. Leonard, 915 So. 2d 829, 2005 La. App. LEXIS 1106 (Apr. 27, 2005), reversed by, remanded by La. 2005-1382, 932 So. 2d 660, 2006 La. LEXIS 1885 (La. June 16, 2006).

Trial court did not err in denying defendant’s motion for mistrial after State introduced evidence that defendant was housed in maximum security pod at the time of the alleged battery on a corrections officer; even if the trial court erred, the error was harmless because of the nature of the crime charged, a jury could infer that defendant had committed a previous crime. State v. Marsalis, 902 So. 2d 1081, 2005 La. App. LEXIS 1088 (Apr. 26, 2005).

Defendant’s convictions for armed robbery, aggravated burglary, and possession of a firearm while in possession of marijuana were proper where the trial court did not err in denying his motion for a mistrial because the prosecutor’s comment that defendant had been in jail for two years did not fall under the provisions of La. Code Crim. Proc. Ann. art. 770 that automatically warranted a mistrial. The remark was only of such magnitude as to fall within La. Code Crim. Proc. Ann. art. 771 which required an admonition if requested and defense counsel did not request an admonition. State v. Williams, 902 So. 2d 485, 2005 La. App. LEXIS 1091 (Apr. 26, 2005), writ denied by La. 2005-1640, 922 So. 2d 1173, 2006 La. LEXIS 469 (La. Feb. 3, 2006), remanded by 8 So. 3d 3, 2009 La. App. LEXIS 60 (La.App. 5 Cir. 2009).

In an attempted distribution of cocaine case, as the informant’s testimony regarding past drug deals with defendant was not deliberately obtained by design of the prosecutor to prejudice defendant’s rights, a mistrial was not mandated. State v. Williams, 878 So. 2d 758, 2004 La. App. LEXIS 1450 (June 2, 2004), writ denied by La. 2005-0170, 901 So. 2d 1064, 2005 La. LEXIS 1450 (La. Apr. 29, 2005).

Where trial judge instructed the jury that the opening statements and the closing arguments of the attorneys were not to be considered as evidence and also instructed the jury that defendant was not required to call any witnesses or produce any evidence, prosecutor’s comments that defendant could have subpoenaed witnesses the state did not call was in response to defense counsel’s closing argument, which raised the issue of the state’s failure to subpoena a witness, and were not improper. State v. Uloho, 875 So. 2d 918, 2004 La. App. LEXIS 1381 (May 26, 2004), writ denied by La. 2004-1640, 888 So. 2d 192, 2004 La. LEXIS 3434 (La. Nov. 19, 2004).

Trial court did not err in denying defendant’s motion for a mistrial because (1) any prejudice that might have resulted from a detective’s statements was attributable to defendant’s tardy objection and (2) the trial court sustained defendant’s untimely objection anyway, ruled the statements were inadmissible hearsay, withdrew the previously admitted photographic lineup, and admonished the jury to disregard all of the contested evidence, which cured any prejudice. State v. Herron, 879 So. 2d 778, 2004 La. App. LEXIS 1257 (May 14, 2004).

It was not reversible error for trial court to have required defendant to have submitted to fingerprint and palm print examinations in front of the jury where defendant was given notice through discovery that there was a palm print on the hard hat, and thus the identification via printing could not be viewed as a surprise and by the time the prints were taken from defendant, the jury had already heard the testimony from the other witnesses connecting defendant to the crime, and from the store clerk identifying defendant as the person who had robbed her and reciting the details of the robbery. State v. Guiden, 873 So. 2d 835, 2004 La. App. LEXIS 1178 (May 12, 2004).

Defendant was not entitled to a mistrial where the hearsay comment made by the witness was objected to by the State; the trial court sustained the objection and admonished the jury not to give the statement any consideration or any weight. State v. Weaver, 873 So. 2d 909, 2004 La. App. LEXIS 1180 (May 12, 2004).

In a second degree murder case where the prosecutor improperly asked a doctor on direct examination if the gunshot wounds were “execution or assassin type,” the trial court properly denied defendant’s motion for mistrial considering its strong admonitions to the jury to disregard. State v. Fielding, 862 So. 2d 420, 2003 La. App. LEXIS 3353 (Dec. 10, 2003), writ denied by La. 2004-0249, 889 So. 2d 256, 2005 La. LEXIS 195 (La. Jan. 14, 2005).

Where the prosecutor improperly asked a doctor on direct examination if the gunshot wounds were “execution or assassin type,” the trial court properly denied defendant’s motion for mistrial considering its strong admonitions to the jury to disregard. State v. Fielding, 862 So. 2d 420, 2003 La. App. LEXIS 3353 (Dec. 10, 2003), writ denied by La. 2004-0249, 889 So. 2d 256, 2005 La. LEXIS 195 (La. Jan. 14, 2005).

Where officer gave an unsolicited response during direct examination which inadvertently conveyed information to the jury that defendant had been arrested previously, any prejudice that resulted from the officer’s comment was curable through a cautionary instruction, which was offered to the defense and declined; the record did not show that the trial court abused its discretion in denying the motion for mistrial. State v. Turner, 859 So. 2d 911, 2003 La. App. LEXIS 2985 (Oct. 29, 2003), writ of certiorari denied by La. 2003-3400, 871 So. 2d 347, 2004 La. LEXIS 1019 (La. Mar. 26, 2004).

Decision not to grant a mistrial was well within a trial judge’s discretion where a postal inspector’s passing remark about defendant’s criminal identification number was not a specific reference to a previous conviction or arrest and was made without elaboration. State v. Matthews, 859 So. 2d 863, 2003 La. App. LEXIS 3034 (Oct. 22, 2003).

Trial court did not commit error by denying defendant’s motion for mistrial where, in defendant’s trial for possession with intent to distribute cocaine a detective commented that through his investigation he learned that defendant carried weapons, defendant objected to the officer’s testimony and moved for a mistrial; out of the jury’s hearing, defense counsel argued that the mention of the gun constituted prejudicial hearsay, the judge responded that hearsay was not a valid basis for a mistrial motion but the judge nevertheless admonished the jury to disregard the officer’s remark. There was no evidence in the record that the prosecutor deliberately elicited the information about defendant’s reputation for carrying a gun, it appeared his mention of defendant’s reputation for carrying a weapon was intended as an explanation for his actions, moreover, the testimony complained of was not part of a pattern of unresponsive answers. State v. Fisher, 852 So. 2d 1075, 2003 La. App. LEXIS 2218 (July 29, 2003), writ denied by La. 2003-2545, 872 So. 2d 510, 2004 La. LEXIS 1741 (La. May 14, 2004).

Defendant’s conviction pursuant to La. Rev. Stat. Ann. § 40:967 for the attempted possession of cocaine and her sentence as a third felony offender in violation of La. Rev. Stat. Ann. § 15:529.1 were both proper where, although her rap sheet was shown to a witness, he was asked only to confirm her arrest for criminal trespass, which had been a part of the instant offense; further, there was no testimony or reference to any arrests of defendant other than the two offenses arising from the incident for which she was on trial, thus, even if the State should not have been allowed to show the rap sheet to the witness, the trial court did not err in refusing to grant defendant’s request for a mistrial under La. Code Crim. Proc. Ann. art. 771. State v. Holmes, 841 So. 2d 80, 2003 La. App. LEXIS 624 (Feb. 26, 2003).

Trial court did not abuse its discretion in denying defendant’s motion for a mistrial after detective referred to defendant’s parole officer during testimony, where the defense counsel did not request an admonition and the trial court was not mandated to grant a mistrial as the remark was not made by the judge, district attorney, or a court official; furthermore, since the defendant testified at trial and exposed the existence and nature of his criminal history to the jury, the defendant did not suffer any further prejudicial effect by the references to his parole officer during trial. State v. Hamilton, 845 So. 2d 383, 2003 La. App. LEXIS 353 (Feb. 14, 2003), writ denied by La. 2003-1095, 872 So. 2d 480, 2004 La. LEXIS 1485 (La. Apr. 30, 2004).

Prosecutor’s remarks, regarding police investigation, did not refer to inadmissible hearsay, but rather, the remarks were made in the context of the sequence of the police investigation, and the prosecutor’s statement did not implicate defendant in the offense; thus, defendant was not entitled to a mistrial. State v. Rodriguez, 839 So. 2d 106, 2003 La. App. LEXIS 33 (Jan. 14, 2003), writ denied by La. 2003-0482, 845 So. 2d 1061, 2003 La. LEXIS 1775 (La. May 30, 2003), writ of certiorari denied by 540 U.S. 972, 124 S. Ct. 444, 157 L. Ed. 2d 321, 2003 U.S. LEXIS 7807, 72 U.S.L.W. 3281 (2003).

Appellate court found that comments made by a prosecutor about a defense attorney, particularly, “He should be ashamed of himself,” were outside scope of proper rebuttal argument, under La. Code Crim. Proc. Ann. art. 774, but were only of such magnitude requiring an admonition if requested, under La. Code Crim. Proc. Ann. art. 771, and not within La. Code Crim. Proc. Ann. art. 770, which would have required a mistrial. State v. Robertson, 831 So. 2d 389, 2002 La. App. LEXIS 3249 (Oct. 29, 2002).

A mistrial is not required where police officers’ responses did not show improper intent; the cross-examination as a whole was repetitive and contentious and the officers cautiously refrained from making more than vague references to prior offenses. State v. Cho, 831 So. 2d 433, 2002 La. App. LEXIS 3250 (Oct. 29, 2002), writ denied by La. 2002-2874, 840 So. 2d 1213, 2003 La. LEXIS 987 (La. Apr. 4, 2003), writ denied by La. 2004-1505, 901 So. 2d 1049, 2005 La. LEXIS 1394 (La. Apr. 29, 2005).

Because defendant failed to ask for an admonition for other remarks by a prosecutor or ask for a mistrial based on alleged improper comments, the mistrial provisions of La. Code Crim. Proc. Ann. art. 771 were not triggered, and defendant was precluded from raising the issue of mistrial on appeal; furthermore, the court was not convinced that the prosecutor’s argument influenced the jury verdict given the sufficient evidence against defendant, and thus there was no reversible error. State v. Breaux, 830 So. 2d 1003, 2002 La. App. LEXIS 3135 (Oct. 16, 2002).

Defendant’s motion for a mistrial based on the prosecutor’s mention of defendant’s post-arrest silence was denied because there was only a brief mention of the defendant’s post-arrest silence, the trial court admonished the jury to disregard the questions and answers under the provisions of La. Code Crim. Proc. Ann. art. 771, the State did not use the post-arrest silence for impeachment purposes, and the trial was fairly conducted. State v. Helton, 828 So. 2d 729, 2002 La. App. LEXIS 3139 (Oct. 16, 2002).

Defendant’s motion for mistrial based on detectives’ testimony regarding another crime of distribution was properly denied as the detectives’ testimony at issue was not other crimes evidence as it did not refer to any prior conduct, much less crimes, committed by defendant. State v. Major, 829 So. 2d 625, 2002 La. App. LEXIS 3059 (Oct. 2, 2002), writ denied by La. 2003-0267, 866 So. 2d 825, 2004 La. LEXIS 666 (La. Feb. 20, 2004).

Where a police officer, who was not a court official, made impermissible references to other crimes evidence during direct examination by the prosecutor, the trial court did not abuse its discretion by denying defendant’s motion for a mistrial because the motion was governed by La. Code Crim. Proc. Ann. art. 771, which authorized a mistrial only when the trial judge determined that an admonition regarding the impermissible testimony was not sufficient to assure the defendant a fair trial, and not by the mandatory mistrial provision of La. Code Crim. Proc. Ann. art. 770. State v. Ledet, 792 So. 2d 160, 2001 La. App. LEXIS 1806 (July 30, 2001), writ denied by La. 2001-2451, 825 So. 2d 1185, 2002 La. LEXIS 2809 (La. Sept. 30, 2002).

When a witness for the State makes several references to an incident that is not admissible under La. Code Evid. Ann. art. 404, the trial court does not abuse its discretion by denying defendant’s motion for a mistrial under La. Code Crim. Proc. Ann. art. 771. State v. Anderson, 784 So. 2d 666, 2001 La. App. LEXIS 727 (Mar. 28, 2001), writ denied by La. 2001-1558, 813 So. 2d 421, 2002 La. LEXIS 1337 (La. Apr. 19, 2002).

Mistrial is warranted only if a comment or remark results in substantial prejudice to the accused. State v. Tuckson, 781 So. 2d 807, 2001 La. App. LEXIS 380 (Feb. 28, 2001), writ denied by La. 2001-1129, 806 So. 2d 671, 2002 La. LEXIS 391 (La. Jan. 25, 2002).

Trial court did not err in denying defendant’s motion for mistrial pursuant to La. Code Crim. Proc. Ann. art. 770 or 771 in defendant’s trial and conviction for simple burglary when the trial judge referred to defendant’s two aliases in the presence of the jury because La. Code Crim. Proc. Ann. art. 466 did not prohibit the use of a defendant’s real name and his aliases in the bill of information. the reference to the aliases when the trial judge read the bill of information during voir dire did not unmistakenly point to inadmissible evidence of another crime alleged to have been committed by defendant, and the trial judge stated that in her jury instruction she would inform the jury that the bill of information was not evidence and meant nothing. State v. Chairs, 780 So. 2d 1088, 2001 La. App. LEXIS 257 (Feb. 7, 2001), writ denied by La. 2001-0892, 808 So. 2d 333, 2002 La. LEXIS 414 (La. Feb. 1, 2002).

A remark made by a police office on direct examination concerning other potential perpetrators, that defendant was identified in two other rapes, did not constitute grounds for a mistrial; the officer’s comment was not an unambiguous reference to an inadmissible other crime, the defendant was on trial for two counts of rape and the comment could have been construed as referring to those two rape counts, and the remark was not so prejudicial that it deprived the defendant of a fair trial. State v. Givens, 776 So. 2d 443, 2001 La. LEXIS 122 (Jan. 17, 2001).

Although a police officer’s testimony unambiguously referred to “past narcotics violations,” the comment was made with reference to a location, not to defendants, and a trial court did not abuse its discretion in denying a mistrial; even assuming that the trial court erred, the error was harmless because of the amount of evidence against defendants. State v. Johnson, 780 So. 2d 403, 2000 La. App. LEXIS 2973 (Nov. 29, 2000), writ denied by La. 2000-3547, 801 So. 2d 358, 2001 La. LEXIS 3041 (La. Nov. 9, 2001).

Defendant’s conviction for child molestation was affirmed and defendant failed to show entitlement to a mistrial when a police witness mentioned in passing that defendant was on parole at the time of his arrest because prejudicial references to other crimes were only grounds for automatic mistrial when made by officers of the court; the witness’s remark was also cured by an immediate admonition. State v. Dillion, 770 So. 2d 13, 2000 La. App. LEXIS 2526 (Sept. 6, 2000), writ denied by La. 2000-2815, 797 So. 2d 50, 2001 La. LEXIS 2814 (La. Sept. 14, 2001).

La. Code Crim. Proc. Ann. art. 770(2) provides for a mandatory mistrial when a remark, within the hearing of the jury, is made by the judge, the district attorney, or a court official, and such remark refers to another crime committed or alleged to have been committed by the defendant as to which evidence is not admissible. However, remarks by witnesses fall under the discretionary mistrial provisions of La. Code Crim. Proc. Ann. art. 771. State v. Lucas, 762 So. 2d 717, 2000 La. App. LEXIS 2028 (May 12, 2000).

Mistrial pursuant to La. Code Crim. Proc. Ann. art. 771 is at the discretion of the trial court and shall be granted only where the prejudicial remarks of the witness make it impossible for the defendant to obtain a fair trial; jurisprudence interpreting La. Code Crim. Proc. Ann. art. 771(2) holds that unsolicited and unresponsive testimony is not chargeable against the state to provide a ground for mandatory reversal of a conviction. State v. Lucas, 762 So. 2d 717, 2000 La. App. LEXIS 2028 (May 12, 2000).

Where a police officer who was testifying for the prosecution at defendant’s trial on two counts of aggravated rape volunteered an ambiguous statement that defendant had been identified in two other rapes, the trial court did not abuse its discretion in denying the defendant’s motion for a mistrial under La. Code Crim. Proc. Ann. art. 771, because the reference was not an unambiguous reference to an inadmissible other crime. State v. Givens, 750 So. 2d 242, 1999 La. App. LEXIS 3526 (Dec. 8, 1999), affirmed in part and remanded in part by La. 99-3518, 776 So. 2d 443, 2001 La. LEXIS 122, 88 A.L.R.5th 707 (La. Jan. 17, 2001).

Police officer’s use of the word “gang” during the trial, despite an order to refrain from using the word, did not require mandatory reversal because the word was not solicited by the state and the officer was not a court official State v. Tran, 743 So. 2d 1275, 1999 La. App. LEXIS 3125 (Nov. 5, 1999), writ denied by La. 1999-3380, 762 So. 2d 1101, 2000 La. LEXIS 1504 (La. May 26, 2000), writ denied by La. 2003-0707, 869 So. 2d 814, 2004 La. LEXIS 792 (La. Mar. 12, 2004).

Court did not err in failing to declare a mistrial in defendant’s trial for distribution of cocaine when several persons made direct and/or indirect references to inadmissible other crimes evidence against defendant because under the facts, defendant was entitled only to an admonishment, which the trial court offered, but which defendant declined. State v. Harrison, 743 So. 2d 883, 1999 La. App. LEXIS 2941 (Oct. 27, 1999), writ denied by La. 99-3352, 765 So. 2d 327, 2000 La. LEXIS 1918 (La. June 30, 2000).

When a witness refers directly or indirectly to another crime committed or alleged to have been committed by defendant as to which evidence is not admissible, upon request of defendant, defendant’s remedy is a request for an admonition or a mistrial pursuant to La. Code Crim. Proc. Ann. art. 771. State v. Harris, 742 So. 2d 997, 1999 La. App. LEXIS 2424 (Sept. 1, 1999), writ denied by La. 1999-2835, 758 So. 2d 146, 2000 La. LEXIS 915 (La. Mar. 24, 2000).

Granting of a motion for a mistrial under La. Code Crim. Proc. Ann. art. 771 is at the discretion of the trial court and should be granted only where the prejudicial remarks of the witness make it impossible for the defendant to obtain a fair trial. State v. Harris, 742 So. 2d 997, 1999 La. App. LEXIS 2424 (Sept. 1, 1999), writ denied by La. 1999-2835, 758 So. 2d 146, 2000 La. LEXIS 915 (La. Mar. 24, 2000).

Since the admission of defendant’s booking photographs was not prejudicial, a mistrial was not warranted under La. Code Crim. Proc. Ann. art. 771 by an indirect reference to the source of the photographs, the police files. State v. Harris, 742 So. 2d 997, 1999 La. App. LEXIS 2424 (Sept. 1, 1999), writ denied by La. 1999-2835, 758 So. 2d 146, 2000 La. LEXIS 915 (La. Mar. 24, 2000).

Trial court did not abuse its discretion in denying a mistrial motion when a police officer testified that they obtained defendant’s address “through the probation officer”; an admonition to the jury to disregard the officer’s remark was an appropriate remedy. State v. Edwards, 750 So. 2d 893, 1999 La. LEXIS 1716 (July 2, 1999), writ of certiorari denied by 528 U.S. 1026, 120 S. Ct. 542, 145 L. Ed. 2d 421, 1999 U.S. LEXIS 7888, 68 U.S.L.W. 3353 (1999), remanded by La. 02-0514, 841 So. 2d 768, 2003 La. LEXIS 724 (La. Mar. 21, 2003).

La. Code Crim. Proc. Ann. art. 770(2) provides for a mistrial when a remark is made by the judge, the district attorney, or a court official within the hearing of the jury and the remark refers to another crime committed or alleged to have been committed by defendant as to which evidence is not admissible; when such a remark is made by a witness, La. Code Crim. Proc. Ann. art. 771 provides that a mistrial is not required, if the court is satisfied an admonishment to the jury is sufficient to assure defendant of a fair trial. State v. Miles, 739 So. 2d 901, 1999 La. App. LEXIS 2120 (June 25, 1999), writ of certiorari denied by La. 1999-2249, 753 So. 2d 231, 2000 La. LEXIS 262 (La. Jan. 28, 2000).

Trial court did not err in denying defendant’s motion for a mistrial, pursuant to La. Code Crim. Proc. Ann. art. 771, where testimony did not constitute evidence of another crime and there was no evidence presented to demonstrate that defendant had committed any crime by using a gun. State v. McPherson, 733 So. 2d 634, 1999 La. App. LEXIS 772 (Mar. 30, 1999).

Where defendant was not charged with the sale of narcotics and no evidence of such a crime was admissible under the Evidence Code, when a police officer referred indirectly to a drug offense alleged to have been committed by defendant, the trial court did not err in denying defendant’s motion for mistrial under La. Code Crim. Proc. Ann. art. 771; the officer made a very oblique reference to the crime through a casual reference to the way in which the currency found on defendant at the time of his arrest was packaged, and the comment did not make it impossible for defendant to have obtained a fair trial. State v. Finch, 730 So. 2d 1020, 1999 La. App. LEXIS 744 (Feb. 24, 1999), writ denied by La. 99-1300, 750 So. 2d 963, 1999 La. LEXIS 2577 (La. Oct. 8, 1999).

Admonishment was sufficient to cure any prejudice resulting from the prosecutor’s solicitation of a witness’s opinion of defendant’s guilt; mistrial was not warranted. State v. Koon, 730 So. 2d 503, 1999 La. App. LEXIS 434 (Feb. 24, 1999).

Trial court was within its discretion in denying defendant’s motion for mistrial where the record clearly showed that the trial court immediately admonished the jurors, pursuant to La. Code Crim. Proc. Ann. art. 771, to disregard the improper testimony of a State’s witness alleging that defendant’s sister-in-law had offered the witness money to testify favorably on behalf of defendant and where defendant failed to establish any prejudice resulting from the statements. State v. Bell, 721 So. 2d 38, 1998 La. App. LEXIS 2886 (Oct. 14, 1998), writ denied by La. 98-2875, 738 So. 2d 1085, 1999 La. LEXIS 398 (La. Mar. 12, 1999), writ denied by La. 98-2890, 738 So. 2d 1085, 1999 La. LEXIS 400 (La. Mar. 12, 1999), writ denied by La. 2001-0651, 800 So. 2d 872, 2001 La. LEXIS 3707 (La. Nov. 2, 2001).

Where a witness’s testimony about another crime was not elicited by the State, but during a judge’s questioning while the witness was being cross-examined by defendant, the State was not required to give notice of the evidence; further, the trial court did not err in denying defendant’s motion for a mistrial because the comment was brief and was made without elaboration. State v. Dozier, 713 So. 2d 729, 1998 La. App. LEXIS 1319 (May 20, 1998), writ denied by La. 98-1694, 729 So. 2d 573, 1998 La. LEXIS 3650 (La. Nov. 25, 1998).

Where defendant filed a motion in limine to exclude testimony about an incident in which the defendant shot himself in the finger, and the State agreed to admonish the witness not to mention the incident because the incident was unrelated but not a crime, the trial court properly denied the defendant’s motion for a mistrial. State v. McHenry, 711 So. 2d 404, 1998 La. App. LEXIS 752 (Apr. 9, 1998), writ denied by La. 99-0281, 745 So. 2d 615, 1999 La. LEXIS 1875 (La. June 18, 1999).

Where defendant was convicted of armed robbery and kidnapping, his motion for mistrial was properly denied; the admission of evidence of other crimes, wrongs, or acts when the evidence related to conduct that constituted an integral part of the act or transaction that was the subject of the proceeding was not error. State v. Francis, 709 So. 2d 834, 1998 La. App. LEXIS 311 (Feb. 20, 1998), writ denied by La. 98-1054, 719 So. 2d 57, 1998 La. LEXIS 1520 (La. May 8, 1998), writ denied by La. 98-0887, 723 So. 2d 961, 1998 La. LEXIS 2547 (La. Sept. 4, 1998).

Defendant’s conviction was affirmed and defendant was not entitled to a mandatory mistrial under La. Code Crim. Proc. Ann. art. 770 because an officer’s testimony which implied that defendant was previously incarcerated fell within the discretionary mistrial provision of La. Code Crim. Proc. Ann. art. 771. State v. Johnson, 706 So. 2d 468, 1998 La. App. LEXIS 182 (Feb. 4, 1998).

Where a prosecutor made improper comments during closing argument, the failure of defense counsel to object or otherwise move for a mistrial under La. Code Crim. Proc. Ann. art. 770 or 771 precluded defendant from raising the error on appeal because the trial court was deprived of an opportunity to correct the error at trial. State v. Sias, 706 So. 2d 650, 1998 La. App. LEXIS 89 (Jan. 27, 1998), writ denied by La. 98-0505, 719 So. 2d 1056, 1998 La. LEXIS 2179 (La. June 26, 1998).

Where a police officer testified relative to defendant’s statement regarding the murder of one of his victim’s, defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. art. 771, because the statement was corroborated, and thus, constituted a statement against interest, the police officer was not a court official, and defendant did not ask for the jury to be admonished, in accordance with art. 771. State v. Nelson, 705 So. 2d 758, 1997 La. App. LEXIS 2913 (Dec. 17, 1997), writ denied by La. 98-0197, 720 So. 2d 677, 1998 La. LEXIS 1947 (La. June 5, 1998).

Defendant’s motion for mistrial, subject to judicial discretion under La. Code Crim. Proc. Ann. art. 775, was properly denied under art. 770 in the face of a detective’s brief reference to other crimes during questioning by defense counsel where the detective was not considered a court official, and the comment did not influence the guilty verdict; La. Code Crim. Proc. Ann. art. 771 provides that the court can admonish the jury to disregard such a remark upon defendant’s request, thereby avoiding a mistrial, unless the admonition was insufficient to assure a fair trial. State v. Nicholson, 703 So. 2d 173, 1997 La. App. LEXIS 2775 (Nov. 26, 1997), writ denied by La. 98-0014, 805 So. 2d 200, 1998 La. LEXIS 1112 (La. May 1, 1998).

Where defendant’s wife testified to prior crimes in response to a prosecutor’s questions regarding defendant’s marriage, the trial court’s admonition was sufficient to cure any prejudicial effect on the jury, pursuant to La. Code Crim. Proc. Ann. art. 771; even assuming, arguendo, that the trial court erred in failing to grant a mistrial, any error was harmless beyond a reasonable doubt, pursuant to La. Code Crim. Proc. Ann. art. 921. State v. Johnson, 697 So. 2d 288, 1997 La. App. LEXIS 1722 (June 20, 1997).

Defendant’s argument that the trial court erred in denying his motion for a mistrial was rejected because the trial judge’s comments had not directly or indirectly referred to defendant and had not amounted to an expression of opinion regarding defendant’s guilt. State v. Pooler, 696 So. 2d 22, 1997 La. App. LEXIS 1478 (May 9, 1997), writ denied by La. 97-1470, 703 So. 2d 1288, 1997 La. LEXIS 3782 (La. Nov. 14, 1997).

Defendant was not entitled to a discretionary mistrial under La. Code Crim. Proc. Ann. art. 771 because of a police officer’s testimony stating that he had dealt with defendant in the past on occasions out on the street, as the comment was made in the middle of a narrative given in response to the state’s question as to what happened on the night in question and did not suggest that the state elicited or should have anticipated his comment. State v. Spencer, 683 So. 2d 1326, 1996 La. App. LEXIS 2654 (Nov. 6, 1996), writ of certiorari denied by La. 96-2938, 693 So. 2d 773, 1997 La. LEXIS 1650 (La. May 9, 1997).

Trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 771(1) in denying a motion for a mistrial because it took adequate steps to insure that defendant received a fair trial and sufficiently admonished the jury not to infer anything from the line of questioning about defendant’s post-arrest silence, which the prosecutor did not pursue or draw further attention to. State v. Steward, 681 So. 2d 1007, 1996 La. App. LEXIS 2221 (Sept. 27, 1996).

Under La. Code Crim. Proc. Ann. art. 771 the court has the discretion of granting a mistrial when an admonition is insufficient to afford the defendant a fair trial; however, where the defendant asserted that a police officer prejudiced him by commenting that he put together the photo lineup of defendant from a file of mug shots, but the trial judge found no bad faith on the part of the state, the remark was not deliberately uttered by the police witness to prejudice which may have occurred by the police witness to prejudice defendant, and any prejudice which may have occurred as a result of this remark was cured by the trial judge’s admonition. State v. Wilson, 677 So. 2d 471, 1996 La. App. LEXIS 1038 (May 8, 1996), writ of certiorari denied by La. 96-1893, 699 So. 2d 49, 1997 La. LEXIS 2375 (La. Aug. 27, 1997).

Vague and unprompted reference by a state’s witness to defendant’s detention for other crimes did not require a mistrial under La. Code Crim. Proc. Ann. art. 770; simple admonishment was proper under La. Code Crim. Proc. Ann. art. 771. State v. Logwood, 670 So. 2d 660, 1996 La. App. LEXIS 696 (Mar. 6, 1996).

Argument of the prosecutor which darkly attributed the absence of a state witness to defendant stopped short of accusing defendant of an uncharged crime and did not warrant the grant of defendant’s motion for mistrial under La. Code Crim. Proc. Ann. arts. 770 and 771. State v. Ward, 670 So. 2d 562, 1996 La. App. LEXIS 348 (Feb. 29, 1996), writ of certiorari denied by La. 97-0642, 701 So. 2d 165, 1997 La. LEXIS 2765 (La. Sept. 19, 1997).

Prosecutor’s statements were a fair response to the evidence and the prosecutor was entitled to refer to evidence that was not introduced at the trial; thus, the defendant was not entitled to mistrial and even the statements exceeding the scope of proper rebuttal argument did not prejudice the defendant so as to require a mistrial. State v. Forrest, 670 So. 2d 1263, 1996 La. App. LEXIS 362 (Feb. 14, 1996), writ of certiorari denied by La. 96-0654, 675 So. 2d 1117, 1996 La. LEXIS 1941 (La. June 28, 1996).

The granting of a mistrial under La. Code Crim. Proc. Ann. art. 771 is at the discretion of the trial court and should be granted only where the prejudicial remarks of the witness make it impossible for the defendant to obtain a fair trial. State v. Allen, 661 So. 2d 1078, 1995 La. App. LEXIS 2438 (Sept. 15, 1995), writ of certiorari denied by La. 95-2475, 666 So. 2d 1087, 1996 La. LEXIS 290 (La. Feb. 2, 1996), writ of certiorari denied by La. 95-2557, 666 So. 2d 1087, 1996 La. LEXIS 371 (La. Feb. 2, 1996).

Where the trial court gave an admonition in response to the prosecution commenting that a first degree murder case in which a woman was raped, then killed and left in an abandoned house, should have been a death penalty case, the appeals court upheld the trial court not granting the defense’s motion for mistrial. State v. Perkins, 652 So. 2d 21, 1995 La. App. LEXIS 349 (Feb. 15, 1995).

Under La. Code Crim. Proc. Ann. art. 771, the trial court’s denial of an admonition was not reversible error because the evidence of defendant’s guilt was considerable. State v. Jones, 648 So. 2d 472, 1994 La. App. LEXIS 3584 (Dec. 28, 1994), writ of certiorari denied by La. 95-0272, 655 So. 2d 346, 1995 La. LEXIS 1565 (La. June 16, 1995).

In defendant’s trial for distributing cocaine, trial court properly denied motion for mistrial after police officer testified about defendant’s prior crimes because the testimony provided general background information on the events leading up to the arrest, and did not give any specific facts concerning prior arrests or criminal activity by defendant; testimony did not constitute an unambiguous reference to other crimes. State v. Manuel, 646 So. 2d 489, 1994 La. App. LEXIS 3109 (Nov. 30, 1994).

Defendant’s various drug convictions were upheld and he was not entitled to a mistrial because the reference by the trial judge to two other charges in defendant’s indictment was not prejudicial. State v. Evins, 626 So. 2d 480, 1993 La. App. LEXIS 3422 (Nov. 3, 1993).

Trial court properly denied defendant’s motion for a mistrial under La. Code Crim. Proc. Ann. art. 771, where the prosecutor referred to defendant’s presumption of innocence as a judicial fiction during his closing argument, where the trial court clarified the constitutional presumption of innocence for the jury, and where the trial court admonished the prosecutor not to mention the word “fiction” again. State v. Watkins, 625 So. 2d 507, 1993 La. App. LEXIS 2912 (Sept. 28, 1993).

Police officer’s comment that he knew of defendant because the officer had arrested him before did not require a mistrial under La. Code Crim. Proc. Ann. art. 771. State v. Jeffers, 623 So. 2d 882, 1993 La. App. LEXIS 2739 (Aug. 18, 1993).

In a prosecution of distributing cocaine, a mistrial was properly denied under La. Code Crim. Proc. Ann. art. 771 after a prospective juror voiced her opinion that defense counsel’s veracity was suspect because the juror’s mumbled remark did not prejudice the remainder of the panel against the defendant. State v. Butler, 615 So. 2d 496, 1993 La. App. LEXIS 984 (Mar. 3, 1993), writ denied by La. 94-0634, 675 So. 2d 1107, 1996 La. LEXIS 1881 (La. June 28, 1996).

Any alleged error committed by the trial court in refusing a defendant’s motion for a mistrial on the basis that a witness made reference to the defendant having been previously incarcerated was harmless where the defendant confessed to killing his girlfriend and the only issue at trial was his degree of culpability. State v. Ducote, 614 So. 2d 735, 1993 La. App. LEXIS 497 (Feb. 10, 1993).

Pursuant to La. Code Crim. Proc. Ann. art. 771(2), defendant was not entitled to a new trial based upon a police officer’s testimony of other crimes evidence because the officer’s remarks merely demonstrated that he had seen defendant the previous week. State v. Deal, 607 So. 2d 641, 1992 La. App. LEXIS 2826 (Oct. 6, 1992), writ of certiorari denied by 612 So. 2d 65, 1993 La. LEXIS 192 (La. 1993).

Pursuant to La. Code Crim. Proc. Ann. art. 770, defendant was not entitled to a mistrial based upon a witness’s remarks because the court was satisfied that an admonition to the jury was sufficient; defendant could not complain after having refused the admonition. State v. Mayho, 601 So. 2d 783, 1992 La. App. LEXIS 1725 (May 28, 1992), writ of certiorari denied by 605 So. 2d 1121, 1992 La. LEXIS 3017 (La. 1992).

Although a police officer indirectly and ambiguously alluded to the fact that a defendant had been in reform school, a trial court did not err in failing to grant a mistrial at defendant’s request, because the officer was not an official within the meaning of La. Code Crim. Proc. Ann. art. 770(2), and there was no error in the trial court’s failure to admonish the jury to disregard the remark, because the defendant’s attorney had not requested such an admonition as required by La. Code Crim. Proc. Ann. art. 771. State v. Love, 602 So. 2d 1014, 1992 La. App. LEXIS 1527 (May 20, 1992).

Under La. Code Crim. Proc. Ann. art. 770 a policeman is not a “court official” and therefore even if the policeman makes a reference to another crime, mistrial is not required. Instead, the proper remedy would be upon request of defendant an admonition to the jury to disregard the remark under La. Code Crim. Proc. Ann. art. 771. State v. Hill, 601 So. 2d 684, 1992 La. App. LEXIS 1373 (May 13, 1992), writ of certiorari denied by 608 So. 2d 192, 1992 La. LEXIS 3651 (La. 1992).

In defendant’s drug trial, she was not entitled to a mistrial after a police detective made an unresponsive remark because the jurisprudence stated that a police officer was not a court official. State v. Maze, 596 So. 2d 218, 1992 La. App. LEXIS 624 (Mar. 11, 1992), writ of certiorari denied by 604 So. 2d 963, 1992 La. LEXIS 2758 (La. 1992).

It was not error to refuse defendant’s request for a mistrial under La. Code Crim. Proc. Ann. art. 771 based on a police officer’s reference to a previous arrest of defendant because it was not shown that the statement was deliberately obtained by the state and there was no indication that defendant was unable to obtain a fair trial as a result. State v. Thompson, 597 So. 2d 43, 1992 La. App. LEXIS 623 (Mar. 6, 1992), writ denied by 600 So. 2d 661, 1992 La. LEXIS 2353 (La. 1992).

Where a witness for the prosecution referred to a prior crime that was committed by defendant, trial court did not err by denying defendant’s motion for a mistrial because there was overwhelming evidence showing that defendant committed the charged offense. State v. Mayer, 589 So. 2d 1145, 1991 La. App. LEXIS 3139 (Nov. 13, 1991), writ of certiorari denied by 609 So. 2d 251, 1992 La. LEXIS 3873 (La. 1992).

Although defendant’s sentence for possession of marijuana with intent to distribute, distribution, and habitual offender as a second felony offender were not excessive under La. Const. art. I, § 20 and La. Code Crim. Proc. Ann. art. 894.1, and she was not improperly denied a mistrial under La. Code Crim. Proc. Ann. art. 770 or 771, four convicted counts were reversed where they were based solely on her confession before three police officers, and the State offered no other collaborative evidence that a crime had occurred. State v. Swafford, 588 So. 2d 1276, 1991 La. App. LEXIS 2807 (Oct. 30, 1991).

Certain remarks made by a police officer in the presence of the jury did not mandate a mistrial where he was not a court official. State v. Johnson, 587 So. 2d 64, 1991 La. App. LEXIS 2411 (Sept. 12, 1991).

Defendant’s motion for a mistrial due to a reference to inadmissible evidence of another crime was properly denied under La. Code Crim. Proc. Ann. arts. 770(2), 771(1), (2), and La. Code Evid. Ann. art. 404(B)(1), where the reference did not substantially prejudice the rights of defendant, and the admonition of the trial judge to the jury sufficiently prevented any prejudice to defendant’s right to a fair trial. State v. Camp, 580 So. 2d 957, 1991 La. App. LEXIS 1363 (May 15, 1991).

Trial judge properly exercised his discretion in denying a mistrial in defendant’s trial for attempted possession of cocaine over 400 grams where a police officer’s statements were improper but the jury had received proper instruction to disregard the comments and there was overwhelming evidence in support of the conviction. State v. Temple, 572 So. 2d 662, 1990 La. App. LEXIS 2940 (Dec. 12, 1990).

Where a jury was firmly, emphatically, and repeatedly admonished not to consider a lay witness’s unsolicited testimony regarding other crimes that defendant allegedly committed, the trial court did not abuse its discretion in determining that the testimony did not warrant the drastic remedy of a mistrial. State v. Sneed, 571 So. 2d 735, 1990 La. App. LEXIS 2865 (Dec. 5, 1990).

Trial court did not err in denying defendant’s motion for a mistrial when a narcotics agent’s testimony implied that defendant was a known drug dealer; the reference to alleged other crimes evidence occurred while the witness was under cross-examination by defense counsel, and under La. Code Crim. Proc. Ann. art. 771(2), the unsolicited testimony was not chargeable against the State and did not mandate a mistrial. State v. Ellison, 572 So. 2d 262, 1990 La. App. LEXIS 2587 (Nov. 14, 1990), writ of certiorari denied by 575 So. 2d 388, 1991 La. LEXIS 458 (La. 1991).

In the State’s prosecution of defendant, a witness had not made a prejudicial comment regarding another crime under La. Code Crim. Proc. Ann. arts. 770 and 771 that required a mistrial. State v. Mayeaux, 570 So. 2d 185, 1990 La. App. LEXIS 2647 (Nov. 14, 1990), writ of certiorari denied by 575 So. 2d 386, 1991 La. LEXIS 471 (La. 1991).

A remark made by a state witness, concerning the previous denial of a defense motion, was not so prejudicial that a mistrial was required; the court was satisfied, pursuant to La. Code Crim. Proc. Ann. art. 771, that an admonation to the jury was sufficient to assure defendant a fair trial. State v. Sanford, 569 So. 2d 147, 1990 La. App. LEXIS 2303 (Oct. 16, 1990), writ denied by 623 So. 2d 1299, 1993 La. LEXIS 2396 (La. 1993).

Mistrial was not required because of the prosecutor’s questioning of a defense witness about the criminal record of defendant’s brother because defendant made no request for a mistrial and thus waived the error, defendant made no showing that the improper questioning was of such an extremely prejudicial nature that defendant was deprived of a fair and impartial trial, and any possible prejudice was cured by the trial court’s admonition to disregard. State v. Neidlinger, 560 So. 2d 526, 1990 La. App. LEXIS 896 (Apr. 10, 1990).

Police officer’s unresponsive answer that referred to defendant’s arrest record did not merit a mistrial under La. Code Crim. Proc. Ann. art. 771 where the reference was in passing and the judge admonished the jury to disregard it. State v. Dabney, 553 So. 2d 1052, 1989 La. App. LEXIS 2397 (Nov. 30, 1989), writ of certiorari denied by 558 So. 2d 582, 1990 La. LEXIS 663 (La. 1990).

La. Code Crim. Proc. Ann. art. 770(2) provides in part that upon motion of a defendant, a mistrial is properly denied where a remark, made within the hearing of the jury by the prosecution during opening argument, refers to another crime alleged to have been committed by defendant, the evidence is not admissible except to show defendant’s intent, and an admonition to the jury to disregard the remark or comment sufficiently dispels the possibility of prejudice against defendant arising from the improper remark made as per La. Code Crim. Proc. Ann. art. 771. State v. Addison, 551 So. 2d 687, 1989 La. App. LEXIS 1782 (Oct. 11, 1989), writ denied by 573 So. 2d 1116, 1991 La. LEXIS 292 (La. 1991).

Where the trial judge reprimanded a spectator who appeared to be coaching a witness, the trial judge had discretion under La. Code Crim. Proc. Ann. art. 771(2) to deny defendant’s motion for a mistrial if the judge was satisfied that his admonition to the jury to disregard the incident was sufficient to assure defendant of a fair trial. State v. Spooner, 550 So. 2d 1289, 1989 La. App. LEXIS 1769 (Oct. 11, 1989), writ denied by 566 So. 2d 394, 1990 La. LEXIS 2141 (La. 1990).

La. Code Crim. Proc. Ann. art. 775 provides for a mistrial if prejudicial conduct in or outside the courtroom makes it impossible for the defendant to obtain a fair trial or where authorized by La. Code Crim. Proc. Ann. arts. 770 and 771. State v. Worthen, 550 So. 2d 399, 1989 La. App. LEXIS 1688 (Oct. 4, 1989).

La. Code Crim. Proc. Ann. art. 771 confers upon the trial court discretion to grant a mistrial where a witness makes an irrelevant or immaterial remark which prejudices defendant and an admonition is not sufficient to assure the defendant of a fair trial. State v. Worthen, 550 So. 2d 399, 1989 La. App. LEXIS 1688 (Oct. 4, 1989).

Where a police officer testifying at defendant’s forgery trial stated that defendant was a known criminal, defendant was not entitled to a mistrial because there was no showing of a pattern of unresponsive answers or improper intent by the police or prosecutor; therefore, the unsolicited, irresponsible references to other crimes by the defendant did not fall within the purview of La. Code Crim. Proc. Ann. art. 771. State v. Spellman, 547 So. 2d 1361, 1989 La. App. LEXIS 1464 (July 27, 1989), reversed by 562 So. 2d 455, 1990 La. LEXIS 1411 (La. 1990).

Mistrial was not warranted for a prosecutor’s alleged reference to defendant’s inculpatory statement because defendant failed to request the trial court to admonish the jury to disregard the remark. State v. Humphrey, 544 So. 2d 1188, 1989 La. App. LEXIS 1001 (May 10, 1989), writ of certiorari denied by 550 So. 2d 627, 1989 La. LEXIS 2338 (La. 1989).

In a trial for distribution of marijuana and cocaine, defendant was not entitled to a mistrial after an undercover agent referred to a substance found on defendant after his arrest as “cocaine,” even though the identity of the substance was only confirmed later by lab testing, where the defendant did not request that the jury be admonished and the lab report identifying the substance as cocaine was later admitted into evidence. State v. Sanders, 539 So. 2d 114, 1989 La. App. LEXIS 280 (Feb. 22, 1989), writ of certiorari denied by 546 So. 2d 1212, 1989 La. LEXIS 1775 (La. 1989).

Where defendant, on a distribution of cocaine charge, moved for a new trial under La. Civ. Code Ann. art. 851, and for a mistrial under La. Code Crim. Proc. Ann. art. 771 because a police officer testified he identified the co-defendant by a mug shot, his motions failed because he did not suffer prejudice, and an admonition to the jury adequately cured any unfairness from a prosecutorial comment. State v. Prudhomme, 532 So. 2d 234, 1988 La. App. LEXIS 2019 (Oct. 5, 1988), writ of certiorari denied by 541 So. 2d 871, 1989 La. LEXIS 1123 (La. 1989).

Where a prosecutor referred to a controlled substance as “dope,” defendant was not entitled to a mistrial because defendant failed to show that he was prejudiced by the remark. State v. Mims, 524 So. 2d 526, 1988 La. App. LEXIS 396 (Mar. 30, 1988), writ of certiorari denied by 531 So. 2d 267, 1988 La. LEXIS 1850 (La. 1988).

Where the victim testified that defendant said to him during the assault that “I’ll go back to the penitentiary for you,” defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. art. 771 on the grounds that the State had no intention to use the statement, the witness volunteered it, the State had instructed the witness not to testify about defendant’s statement, and it was res gestae. State v. Newman, 515 So. 2d 548, 1987 La. App. LEXIS 10435 (Oct. 14, 1987), writ denied by 581 So. 2d 681, 1991 La. LEXIS 1725 (La. 1991).

Trial court did not err in refusing to grant a mistrial when the arresting officer made an unsolicited response concerning the arrest of defendant for speeding and marijuana possession at the time of his arrest for attempted rape where the state did not solicit the answer nor was the unsolicited answer embellished by the state, and the trial court thoroughly admonished the jury to disregard the comments. State v. Deters, 517 So. 2d 1040, 1987 La. App. LEXIS 10387 (Oct. 7, 1987).

Without having moved for a mistrial under La. Code Crim. Proc. Ann. arts. 770, 771, or 775, a defendant who was on trial for manslaughter received all of the relief to which he was entitled when the trial court sustained his objection and admonished the jury regarding the State’s reference to his sexual relationship with a witness. State v. Hilburn, 512 So. 2d 497, 1987 La. App. LEXIS 9845 (June 23, 1987), writ of certiorari denied by 515 So. 2d 444, 1987 La. LEXIS 10727 (La. 1987).

Under La. Code Crim. Proc. Ann. art. 771, it is within the trial court’s sound discretion to grant a mistrial if the court believes that an admonition is insufficient to assure defendant a fair trial. State v. Delatte, 506 So. 2d 898, 1987 La. App. LEXIS 9320 (Apr. 14, 1987), writ of certiorari denied by 511 So. 2d 769, 1987 La. LEXIS 9819 (La. 1987).

La. Code Crim. Proc. Ann. arts. 770 and 771 address the situations where prejudicial remarks are made in the presence of a jury. State v. Scott, 503 So. 2d 1173, 1987 La. App. LEXIS 8823 (Mar. 4, 1987), writ denied by 512 So. 2d 1174, 1987 La. LEXIS 10068 (La. 1987).

La. Code Crim. Proc. Ann. art. 771 applies in situations outside the scope of La. Code Crim. Proc. Ann. art. 770. State v. Scott, 503 So. 2d 1173, 1987 La. App. LEXIS 8823 (Mar. 4, 1987), writ denied by 512 So. 2d 1174, 1987 La. LEXIS 10068 (La. 1987).

La. Code Crim. Proc. Ann. art. 771 leaves the decision, whether to grant a mistrial or whether to admonish the jury to avoid prejudicial testimony, to the discretion of the trial court. State v. Scott, 503 So. 2d 1173, 1987 La. App. LEXIS 8823 (Mar. 4, 1987), writ denied by 512 So. 2d 1174, 1987 La. LEXIS 10068 (La. 1987).

Pursuant to La. Code Crim. Proc. Ann. art. 771, when the trial judge’s admonition is sufficient to assure a defendant a fair trial, a mistrial is not required. State v. Scott, 503 So. 2d 1173, 1987 La. App. LEXIS 8823 (Mar. 4, 1987), writ denied by 512 So. 2d 1174, 1987 La. LEXIS 10068 (La. 1987).

In defendant’s prosecution for arson, the trial court did not err in overruling his motion for a mistrial based on an officer’s testimony regarding an arrest and incarceration of defendant on an unrelated charge where defense counsel elicited the remark, the witness was attempting to clarify his answer in response to defense counsel’s inaccurate summary of his statement, and defendant did not suffer any undue prejudice by the remark. State v. Landry, 502 So. 2d 281, 1987 La. App. LEXIS 8600 (Feb. 4, 1987), writ of certiorari denied by 508 So. 2d 63, 1987 La. LEXIS 9486 (La. 1987).

Denial of defendant’s motion for a mistrial was not an abuse of discretion under La. Code Crim. Proc. Ann. art. 771 because the state witness’s testimony, although referring to other crimes when it provided that defendant worked as a prostitute, was merely cumulative of prior testimony and was cured by an instruction to the jury; La. Code Crim. Proc. Ann. art. 770(2) did not apply because such witness was not a court official. State v. Evans, 499 So. 2d 397, 1986 La. App. LEXIS 8225 (Nov. 14, 1986).

La. Code Crim. Proc. Ann. art. 771 does not require a mistrial unless the challenged remark was solicited by a prosecutor or a mistrial is necessary to assure a fair trial and the court is satisfied that an admonition is not sufficient to achieve that end. State v. Johnson, 497 So. 2d 346, 1986 La. App. LEXIS 8014 (Oct. 29, 1986), remanded by 503 So. 2d 469, 1987 La. LEXIS 8839 (La. 1987).

In a second-degree murder trial, admission of a police officer’s remark that he had been dealing with a criminal defendant for five years was not reversible error; the officer was not a public official as defined under La. Code Crim. Proc. Ann. art. 770, and the remark was not an unambiguous reference to another crime requiring an admonition to the jury under La. Code Crim. Proc. Ann. art. 771. State v. Farris, 491 So. 2d 464, 1986 La. App. LEXIS 7251 (June 25, 1986).

Defendant’s motion for mistrial was properly denied, even where the prosecutor prejudicially referred to the criminal record of one of defendant’s friends and implicated defendant’s guilt by association, because the trial court admonished the jury to disregard the remarks; considering other incriminating evidence against defendant and trial court’s prompt response, defendant was not prejudiced to such a degree as to be denied a fair trial. State v. Miller, 489 So. 2d 268, 1986 La. App. LEXIS 6817 (May 12, 1986), writ of certiorari denied by 496 So. 2d 1030, 1986 La. LEXIS 7582 (La. 1986).

Where defendant was charged with aggravated rape and argued for the first time on appeal that he should be granted a mistrial because certain irrelevant evidence was admitted in error, defendant did not properly preserve the issue for review because he failed to request a mistrial at the time the trial court ruled on the evidence. State v. Walker, 489 So. 2d 353, 1986 La. App. LEXIS 6916 (May 12, 1986), writ of certiorari denied by 493 So. 2d 1215, 1986 La. LEXIS 7157 (La. 1986), writ denied in part by 561 So. 2d 109, 1990 La. LEXIS 1215 (La. 1990).

Under La. Code Crim. Proc. Ann. art. 771, does not require a mistrial unless the remark was solicited by the prosecutor or a mistrial was necessary to assure a fair trial. State v. McGuffey, 486 So. 2d 1101, 1986 La. App. LEXIS 6527 (Apr. 2, 1986).

La. Code Crim. Proc. Ann. art. 771 permits the grant of a mistrial if the trial court’s admonition is not sufficient to assure a defendant a fair trial. State v. Coleman, 486 So. 2d 995, 1986 La. App. LEXIS 6453 (Apr. 2, 1986), writ of certiorari denied by 493 So. 2d 633, 1986 La. LEXIS 7098 (La. 1986), writ of certiorari denied by 493 So. 2d 634, 1986 La. LEXIS 7100 (La. 1986).

Where prejudicial statements were made to members of the jury outside of the trial, the trial court’s admonishment was adequate to protect defendant’s right to a fair trial, pursuant to La. Code Crim. Proc. Ann. art. 771; a mistrial was not mandated by La. Code Crim. Proc. Ann. art. 775. State v. Arvie, 482 So. 2d 1083, 1986 La. App. LEXIS 6037 (Feb. 5, 1986), affirmed by 505 So. 2d 44, 1987 La. LEXIS 8989 (La. 1987).

Mistrial under La. Code Crim. Proc. Ann. art. 771 is at the discretion of the trial court and should be granted only where the prejudicial remarks of the witness make it impossible for defendant to obtain a fair trial. State v. Feet, 481 So. 2d 667, 1985 La. App. LEXIS 10525 (Dec. 26, 1985), writ of certiorari denied by 484 So. 2d 668, 1986 La. LEXIS 5963 (La. 1986), writ denied by La. 98-1894, 730 So. 2d 931, 1998 La. LEXIS 3448 (La. Nov. 13, 1998).

Trial court did not err when it denied defendant’s motion for a mistrial after a police officer allegedly testified as to other crimes not admissible in defendant’s trial for armed robbery, attempted armed robbery, and attempted manslaughter; the officer’s testimony was not included within the remarks or comments prohibited by La. Code Crim. Proc. Ann. art. 771(2) because the testimony formed a part of the res gestae. State v. Leason, 477 So. 2d 771, 1985 La. App. LEXIS 9935 (Oct. 8, 1985).

Where a police officer testified on cross-examination that defendant had been arrested on a previous occasion, her testimony did not warrant a mandatory mistrial under La. Code Crim. Proc. Ann. art. 770 because the officer was not a court official; the decision not to grant a mistrial was well within the trial judge’s discretion under La. Code Crim. Proc. Ann. art. 771(2). State v. Fuselier, 474 So. 2d 556, 1985 La. App. LEXIS 10153 (Aug. 22, 1985).

Where a police detective testified that, while on the way to the parish jail, defendant stated that he was going to plead guilty, a mandatory mistrial was not necessary; the detective was not a court official and the trial court gave the jury a curative instruction. State v. Fournier, 465 So. 2d 963, 1985 La. App. LEXIS 8305 (Feb. 28, 1985).

Deputy’s reference to other crimes on cross-examination was not grounds for a mistrial as he was not an officer of the court under La. Code Crim. Proc. Ann. art. 770(2); the trial court’s admonition was sufficient to prevent any prejudice to defendant’s right to a fair trial. State v. Maiden, 463 So. 2d 848, 1985 La. App. LEXIS 8038 (Jan. 23, 1985).

Where an undercover deputy testified that a third party reported that defendant had threatened to kill the deputy, La. Code Crim. Proc. Ann. art. 771 applied but no admonition to the jury was required because the remark did not unambiguously reference crimes alleged to have been committed by defendant and was made in rebuttal to testimony that the deputy had used drugs, which he feigned in order to maintain his cover; hence, on appeal the court affirmed the denial of defendant’s motion for a mistrial and his conviction for attempted distribution of marijuana. State v. Henry, 461 So. 2d 484, 1984 La. App. LEXIS 10141 (Dec. 12, 1984), writ of certiorari denied by 464 So. 2d 313, 1985 La. LEXIS 8250 (La. 1985).

Trial judge’s calling preliminary and relatively unimportant facts “undisputed” and his alleged failure to recognize the questions as leading were neither unfair nor prejudicial; the court found that the judge correctly applied the guidelines of La. Code Crim. Proc. Ann. art. 771 and admonished the jury to disregard his comment. State v. Nolen, 461 So. 2d 1073, 1984 La. App. LEXIS 10232 (Nov. 27, 1984).

Although a police officer’s testimony hinted at an earlier, unrelated arrest of defendant, a mistrial was not required. State v. Gibson, 459 So. 2d 1294, 1984 La. App. LEXIS 10008 (Nov. 20, 1984).

Defendant was not entitled a mistrial when prosecuted for bringing contraband into prison, despite a police officer’s testimony that he had done so on previous occasions, as the officer was not a court official whose testimony mandated a mistrial under La. Code Crim. Proc. Ann. art. 770, and as the jury was properly admonished to disregard the immaterial testimony, as required under La. Code Crim. Proc. Ann. art. 771, thereby sufficiently protecting defendant’s rights. State v. Gibson, 458 So. 2d 525, 1984 La. App. LEXIS 9726 (Sept. 28, 1984).

An arresting officer’s reference to another crime did not give cause for a mistrial where, inter alia, the jury already knew that defendant was in jail for having committed a prior crime. State v. Wingo, 457 So. 2d 1159, 1984 La. LEXIS 9644 (Sept. 10, 1984), writ of certiorari denied by 471 U.S. 1030, 105 S. Ct. 2049, 85 L. Ed. 2d 322, 1985 U.S. LEXIS 2701, 53 U.S.L.W. 3740 (1985).

Although witness’ testimony contained hearsay, defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. art. 771 because there was no substantial prejudice, as the jury was sufficiently admonished. State v. Loyd, 455 So. 2d 687, 1984 La. App. LEXIS 9412 (Aug. 22, 1984), review denied by 461 So. 2d 313, 1984 La. LEXIS 10418 (La. 1984).

Considering the connexity between the actions of defendant during the armed robbery and the murder charge, and the practical inability to completely segregate comments on one during the trial of the other, it was not impermissible to admit evidence of defendant’s arrest for murder; because the evidence was admissible, even though the evidence was not allowed into the record by the trial judge, the comments by the district attorney during closing argument did not come within the scope of the mandatory mistrial provisions of La. Code Crim. Proc. Ann. art. 770(2), and, instead, they come within the scope of La. Code Crim. Proc. Ann. art. 771, and the trial court was within its discretion in admonishing the jury to disregard the comments, and denying the motion for mistrial. State v. Nuccio, 454 So. 2d 93, 1984 La. LEXIS 9377 (June 25, 1984).

Trial court did not abuse its discretion under La. Code Crim. Proc. Ann. arts. 771 and 775 in admonishing the jury rather than declaring a mistrial following a tearful outburst by a spectator who was then removed from the courtroom; a mistrial was not mandated by La. Code Crim. Proc. Ann. art. 770. State v. Wright, 441 So. 2d 1301, 1983 La. App. LEXIS 9666 (Nov. 22, 1983).

Defendant’s conviction for armed robbery in violation of La. Rev. Stat. Ann. § 14:64 was affirmed where the court rejected defendant’s contention that the trial court erred in refusing to grant a mistrial when a police officer, during direct examination by the State, made an impermissible reference to another crime; under La. Code Crim. Proc. Ann. art. 771, such a remark by a witness did not require a mistrial if the trial court was satisfied that an admonition to the jury was sufficient to assure defendant a fair trial. State v. Odds, 430 So. 2d 1269, 1983 La. App. LEXIS 8305 (Apr. 5, 1983).

Because an admonition by the trial judge was sufficient to remove any prejudice that remarks by the prosecutor might have caused, defendant was not denied a fair trial, and his motion for a mistrial pursuant to La. Code Crim. Proc. Ann. art. 771(1) was properly denied. State v. James, 431 So. 2d 399, 1983 La. LEXIS 10347 (Apr. 4, 1983), writ of certiorari denied by 464 U.S. 908, 104 S. Ct. 263, 78 L. Ed. 2d 247 (1983).

Defendant urged the trial court erred in denying his mistrial motion based upon allegedly prejudicial remarks made by a prospective juror in the presence of the jury venire, but made no request for an admonition by the judge; the juror’s remarks did not fall within the ambit of the mandatory mistrial provisions of La. Code Crim. Proc. Ann. art. 770. State v. Simmons, 443 So. 2d 512, 1983 La. LEXIS 12547 (Apr. 4, 1983).

La. Code Crim. Proc. Ann. art. 771 allowed the trial court to grant a mistrial when a comment made by a witness during trial referred to another crime committed by defendant, evidence of which was inadmissible; art. 771 required the court to admonish the jury to disregard the comment, and if that was insufficient to assure a fair trial, a mistrial court be ordered but the mere fact that a police officer testified that he had “known” defendant for a number of years did not imply that defendant had committed other crimes. State v. Young, 426 So. 2d 370, 1983 La. App. LEXIS 7662 (Jan. 17, 1983).

A defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. art. 770 as the result of an ambiguous and voluntary statement made by its own witness that may have referred to defendant’s previous drug arrest; such testimony fell more appropriately under La. Code Crim. Proc. Ann. art. 771, and deserved only an admonishment to the jury. State v. Stucke, 419 So. 2d 939, 1982 La. LEXIS 11773 (Sept. 7, 1982).

Where, in unsolicited responses to the prosecutor’s questions, witnesses referred to other crimes by the defendant, and the trial judge admonished the jury, the admonition cured any prejudice caused by the testimony and the trial judge had discretion under La. Code Crim. Proc. Ann. art. 771 not to grant a mistrial. State v. Perry, 420 So. 2d 139, 1982 La. LEXIS 11779 (Sept. 7, 1982), writ of certiorari denied by 461 U.S. 961, 103 S. Ct. 2438, 77 L. Ed. 2d 1322 (1983).

Where the subject vehicle in a police bulletin concerning a different robbery earlier the same evening as the robbery defendant was tried for was mentioned at defendant’s trial, it was not error to deny defendant’s motion for mistrial, since the isolated and unexplained statements of the officer regarding the automobile were not so significant or indicative of another crime that a mistrial should have been ordered; this was particularly so where the car was mentioned several times in earlier testimony thus linking it to the instant crime in the minds of the jury. State v. Smith, 418 So. 2d 515, 1982 La. LEXIS 11395 (June 21, 1982).

Trial court did not abuse its broad discretion to determine whether a prosecutor’s prejudicial remark, not falling within the proscription of the mandatory mistrial provisions of La. Code Crim. Proc. Ann. art. 770, necessitated a mistrial or an instruction to disregard, under La. Code Crim. Proc. Ann. art. 771, when the trial court’s prompt and decisive action sufficiently neutralized the prospects of prejudice so that the reviewing court could not say that the argument influenced the jury or contributed to the verdict. State v. Mart, 419 So. 2d 1216, 1982 La. LEXIS 11399 (June 21, 1982).

Where the defendant failed to move for a mistrial under La. Code Crim. Proc. Ann. art. 771 when the prosecutor questioned the arresting officer regarding his post-arrest silence, he obtained all the relief to which he was entitled when the trial judge admonished the jury that no significance should be attached to a person’s assertion of his right to remain silent. State v. Kersey, 406 So. 2d 555, 1981 La. LEXIS 10916 (Nov. 16, 1981).

Trial judge did not err in refusing to grant the defendant a mistrial under La. Code Crim. Proc. Ann. arts. 770 and 771 where the prosecutor made reference to defendant’s failure to testify and his post-arrest silence; the prosecutor’s intent clearly was to refer to a prior inconsistent statement made by the defendant and such reference was properly within the scope of closing argument. State v. Kersey, 406 So. 2d 555, 1981 La. LEXIS 10916 (Nov. 16, 1981).

Defendant was not deprived of a fair trial because the sustaining of defendant’s objection and the admonition given by the trial court provided defendant with adequate protection after a deputy made an unresponsive remark involving the search of defendant’s vehicle. State v. Goods, 403 So. 2d 1205, 1981 La. LEXIS 10013 (Sept. 8, 1981).

Where the State was provided a list of alibi witnesses and the assistant district attorney made remarks during closing argument to the effect that the State was not aware of what the defendant’s alibi was going to be, the remarks were not within the mistrial provisions of La. Code Crim. Proc. Ann. art. 770; the judge’s admonishment to the jury correcting the assistant district attorney’s inaccurate remarks was sufficient to rectify any prejudice which the remark may have caused. State v. Williams, 397 So. 2d 1287, 1981 La. LEXIS 7908 (Apr. 6, 1981).

In trial for second-degree murder, hearsay statement of defendant’s prior threat did not fit within the mandatory mistrial provisions of La. Code Crim. Proc. Ann. art. 770, where the admonition to the jury to disregard the statement was sufficient to assure a fair trial, pursuant to La. Code Crim. Proc. Ann. art. 771. State v. McMahon, 391 So. 2d 1120, 1980 La. LEXIS 9380 (Nov. 10, 1980).

Where a police witness and the prosecutor indirectly referred to a previous crime alleged to have been committed by defendant, but defendant was not prejudiced by the trial court’s decision to admonish the jury to disregard the references rather than grant a mistrial, there was no reversible error by the trial court. State v. Johnson, 388 So. 2d 741, 1980 La. LEXIS 8475 (Sept. 3, 1980).

Coroner was not an “official” of the court, and his inadvertent reference to other offenses committed by defendant did not mandate a mistrial under La. Code Crim. Proc. Ann. art. 771. State v. Hawkins, 376 So. 2d 943, 1979 La. LEXIS 6709 (June 25, 1979).

Mistrial was not to be ordered where the defendant’s family sought to change counsel before the jury; the trial judge felt the defendant had been represented by competent counsel at all times and was receiving a fair trial. State v. Lighten, 367 So. 2d 372, 1979 La. LEXIS 7380 (Jan. 29, 1979).

None of the remarks by prosecutors concerning a defendant’s guilt were based on evidence outside the record or on their own personal beliefs and most of the remarks were proper arguments on the credibility of witnesses, but, even if the remarks were not proper, the trial judge properly admonished the jury concerning them, and the defendant’s motion for a mistrial was properly denied. State v. Procell, 365 So. 2d 484, 1978 La. LEXIS 5477 (Nov. 13, 1978), writ of certiorari denied by 441 U.S. 944, 99 S. Ct. 2164, 60 L. Ed. 2d 1046, 1979 U.S. LEXIS 1838 (1979).

In the prosecution of defendant, defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. arts. 770(3) and 771, and former La. Rev. Stat. Ann. § 15:461 (now La. Code Evid. Ann. arts. 504 and 505), where the State commented in its closing argument on defendant’s assertion of his privilege as to private conversations between husband and wife. State v. Bennett, 357 So. 2d 1136, 1978 La. LEXIS 5836 (Apr. 10, 1978).

District judge’s admonition immediately following the prosecutor’s comments implying personal knowledge of defendant’s guilt was sufficient to assure a fair trial and defendant’s conviction for public bribery was affirmed on appeal. State v. Duke, 358 So. 2d 293, 1978 La. LEXIS 7373 (Apr. 10, 1978).

Under La. Code Crim. Proc. Ann. art. 771, it is incumbent on the party moving for the mistrial to request the admonition. State v. Matthews, 354 So. 2d 552, 1978 La. LEXIS 5270 (Jan. 30, 1978).

In the prosecution of defendant, defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. arts. 770 and 771 where a police officer, as a State rebuttal witness, made an unsolicited reference to unrelated crimes allegedly committed by defendant. State v. Hills, 354 So. 2d 186, 1977 La. LEXIS 6776 (Dec. 19, 1977).

Reference to a prior arrest of defendant’s alibi witness was not a ground for mandatory mistrial under La. Code Crim. Proc. Ann. art. 770; rather, the question and answer fell within the purview of La. Code Crim. Proc. Ann. art. 771. State v. Collins, 350 So. 2d 590, 1977 La. LEXIS 6671 (Sept. 19, 1977).

Althought attempt by the prosecutor to impeach the credibility of defendant’s alibi witness was clearly improper, it was not a ground for mistrial under La. Code Crim. Proc. Ann. art. 771 because the admonition of the trial judge was sufficient to cure any undue prejudice that defendant might have suffered as a result of the improper questioning by the prosecutor. State v. Collins, 350 So. 2d 590, 1977 La. LEXIS 6671 (Sept. 19, 1977).

Answer that the witness did not know defendant until the night before he robbed the witness’ store made in response to a question inquiring of the witness whether or not she knew him was unsolicited and unresponsive testimony and ergo not chargeable against the State to provide a ground for the reversal of defendant’s conviction; moreover, the admonition by the trial judge to the jury to disregard the witness’ statement was sufficient to dispel any prejudice that might have been created and to assure defendant a fair trial, and thus, the motion for a mistrial was properly denied. State v. Hutto, 349 So. 2d 318, 1977 La. LEXIS 5788 (July 1, 1977).

Scope of closing argument was defined by La. Code Crim. Proc. Ann. art. 774, but defendant was required to object and afford an opportunity for the trial court to correct the effect of allegedly prejudicial remarks by the prosecutor by either ordering a mistrial or admonishing the jury, as provided by La. Code Crim. Proc. Ann. arts. 770 and 771, and defendant, having failed to object, waived the defect. State v. Anthony, 347 So. 2d 483, 1977 La. LEXIS 4917 (June 20, 1977).

Defendant was not entitled to a mistrial based on references made to jail cards and three checks that were used for handwriting comparison in defendant’s forgery trial because no connection was made between the jail cards and other checks and defendant; nor was any further mention made of these items during trial. State v. Hardy, 344 So. 2d 1018, 1977 La. LEXIS 5677 (Apr. 11, 1977).

Where defendant was charged with possessing heroin, it was not error to deny defendant’s motion for a mistrial, since the trial court gave a proper curative admonition after the detective made reference to a gun found in the car driven by defendant. State v. Robinson, 342 So. 2d 183, 1977 La. LEXIS 5382 (Jan. 24, 1977).

La. Code Crim. Proc. Ann. arts. 770 and 771, which provided corrective measures where an unheralded prejudicial remark crept into the proceedings, and in which context, prompt action was required by defendant, were inapplicable where defense counsel made every reasonable effort to prevent the introduction of the statement at issue in advance of its utterance, and the trial judge was fully aware of the nature of the statement before he allowed it to be presented to the jury. State v. Ervin, 340 So. 2d 1379, 1976 La. LEXIS 4295 (Dec. 13, 1976).

Where prosecutor elicited improper remarks from defendant’s companion, about what defendant had said to the victim to entice the victim into a robbery plan, the trial court’s admonition that the jury disregard the remarks was sufficient to assure defendant a fair trial, and was an adequate response to deny defendant’s mistrial motion. State v. Guillory, 340 So. 2d 568, 1976 La. LEXIS 5411 (Dec. 13, 1976).

Trial court under La. Code Crim. Proc. Ann. art. 771 did not err in failing to admonish the prosecutor after he made questionable statements regarding the victim in his rebuttal argument because defendant did not request an admonition nor did he move for a mistrial. State v. Lee, 340 So. 2d 180, 1976 La. LEXIS 5274 (Oct. 14, 1976).

Prosecutor’s reference to a pillow case that a witness held while testifying did not constitute grounds for a mistrial where the trial court had admonished the jury to disregard the reference and the reference appeared to have been made inadvertently. State v. Jenkins, 338 So. 2d 276, 1976 La. LEXIS 4181 (June 21, 1976).

Prosecutor’s reference to an inadmissible juvenile offense was not governed by La. Code Crim. Proc. Ann. art. 770 (requiring mistrial) but rather by La. Code Crim. Proc. Ann. art. 771. State v. Roberts, 331 So. 2d 11, 1976 La. LEXIS 3922 (Mar. 29, 1976), reversed by 431 U.S. 633, 97 S. Ct. 1993, 52 L. Ed. 2d 637, 1977 U.S. LEXIS 102, 5 Ohio Op. 3d 252 (1977).

There was no abuse of discretion in denying a mistrial because an admonition to disregard the question cured whatever prejudice defendant might have sustained from a prosecutor’s reference to an inadmissible juvenile offense. State v. Roberts, 331 So. 2d 11, 1976 La. LEXIS 3922 (Mar. 29, 1976), reversed by 431 U.S. 633, 97 S. Ct. 1993, 52 L. Ed. 2d 637, 1977 U.S. LEXIS 102, 5 Ohio Op. 3d 252 (1977).

Defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. art. 770 because of statements made by a police officer referring to “some other things defendant had done;” rather a claim that the comment was a prohibited reference to other crimes was within the contemplation of La. Code Crim. Proc. Ann. art. 771(2). State v. Lewis, 315 So. 2d 626, 1975 La. LEXIS 4849 (June 23, 1975).

Mistrial by authority of the provisions of La. Code Crim. Proc. Ann. art. 771 was not warranted when, during the course of voir dire, one member of the jury venire indicated in response to a question by the trial judge that he had heard a discussion of the case in regard to the type of weapon used in the armed robbery; the trial court’s admonishment was sufficient to prevent any prejudice to defendant, and the simple reference to use of a revolver in the robbery was not shown to have been prejudicial to defendant. State v. Wright, 316 So. 2d 380, 1975 La. LEXIS 4885 (June 23, 1975).

In a drug trial, a trial court should have granted defendant’s motion for a mistrial where a judge’s admonition to the jury was insufficient to cure the prejudice caused by a police officer’s unresponsive answer, which alluded to defendant’s involvement in a burglary organization. State v. Foss, 310 So. 2d 573, 1975 La. LEXIS 3539 (Mar. 31, 1975).

A witness’ unsolicited reference to “mug shots” of defendant during his prosecution for armed robbery did not require that a mistrial be declared, because the admonition given the jury in the exercise of the judge’s authority to declare a mistrial under La. Code Crim. Proc. Ann. art. 771 remedied any prejudice against defendant. State v. Gabriel, 308 So. 2d 746, 1975 La. LEXIS 3564 (Feb. 24, 1975).

Defendant’s perfection of a bill of exceptions based on a police officer’s testimony regarding an ongoing investigation of narcotics activities near his home did not make La. Code Crim. Proc. Ann. arts. 770 and 771 applicable in defendant’s drug possession trial; defense counsel did not move either for a mistrial or a jury admonition when the testimony was elicited. State v. Thorson, 302 So. 2d 578, 1974 La. LEXIS 3865 (Oct. 28, 1974).

Trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 771 by denying defendant’s motion for a mistrial after a prospective juror stated that he feared defendant would not get a proper defense because the prospective juror was properly dismissed for cause and the panel was instructed to disregard the statement; hence, on appeal the court affirmed defendant’s conviction for murder and the sentence imposed. State v. Parker, 301 So. 2d 614, 1974 La. LEXIS 4326 (Oct. 11, 1974).

Prosecutor’s remark during closing arguments that if a verdict of manslaughter were returned defendant would be remanded to the juvenile court, in which case, in all probability defendant would be released at age 21, if improper, was not so to such a degree that the statement was prejudicial or sufficiently harmful to warrant a mistrial pursuant to La. Code Crim. Proc. Ann. art. 771, particularly in light of the fact that the most severe verdict was not imposed. State v. Sylvester, 298 So. 2d 807, 1974 La. LEXIS 4531 (June 10, 1974).

Prosecutor’s reference to previous plea bargaining negotiations during defendant’s trial for attempted murder did not require a mistrial; references to plea bargains were not included in La. Code Crim. Proc. Ann. art. 770, the reference was oblique and indefinite, and any prejudice it caused was cured by the trial court’s admonition to the jury. State v. Gaspard, 301 So. 2d 344, 1974 La. LEXIS 3460 (Mar. 25, 1974).

Defendant did not ask the trial court to admonish the jury regarding the trial court’s mischaracterization of the bill of information as required by La. Code Crim. Proc. Ann. art. 771(1), and his exception based on a denial of his motion for a mistrial was properly denied. State v. Hollingsworth, 292 So. 2d 516, 1974 La. LEXIS 3491 (Mar. 25, 1974).

Pursuant to La. Code Crim. Proc. Ann. art. 771, the trial judge, when requested to do so, must admonish the jury to disregard an irrelevant or immaterial remark which might cause prejudice to the defendant; but the trial judge has discretion to grant a mistrial if he finds that an admonition would not sufficiently assure the defendant of a fair trial. State v. Smith, 285 So. 2d 240, 1973 La. LEXIS 6772 (Oct. 29, 1973).

Where the implied suggestion of another crime is not by the judge, district attorney or court official, but rather by a witness, the applicable law is La. Code Crim. Proc. Ann. art. 771, rather than La. Code Crim. Proc. Ann. art. 770. State v. Smith, 285 So. 2d 240, 1973 La. LEXIS 6772 (Oct. 29, 1973).

In defendant’s trial for manslaughter, the trial court did not abuse its discretion in refusing to grant a motion for a mistrial under La. Code Crim. Proc. Ann. art. 771 because no prejudice flowed from an exchange between the trial judge and the prosecution. State v. Brumfield, 263 LA. 147, 267 So. 2d 553, 1972 La. LEXIS 5397 (Oct. 4, 1972).

There was no error in the denial of a mistrial after a chemist referred to an object as an evidence envelope, as there was no showing that the words were used to prejudice defendant or that their use resulted in prejudice; given La. Code Crim. Proc. Ann. arts. 770, 771, 775, unnecessary prejudice to a defendant was necessary for a mistral. State v. Clouatre, 262 LA. 651, 264 So. 2d 595, 1972 La. LEXIS 5002 (June 29, 1972).

Defendant’s motion for a mistrial based on prejudicial comments by a prosecution witness was properly denied where defense counsel made no request for a jury instruction to disregard the testimony. State v. Johnson, 261 LA. 620, 260 So. 2d 645, 1972 La. LEXIS 5155 (Mar. 27, 1972), writ of certiorari denied by 409 U.S. 1085, 93 S. Ct. 691, 34 L. Ed. 2d 672, 1972 U.S. LEXIS 253 (1972).

At defendant’s murder trial, where a witness responded to a question by indicating that the victim had mentioned a “colored boy” but where the statement did not allude to defendant in any way, the witness’s unsolicited, spontaneous statement, which was not response to the question asked, could not serve as the grounds for a mistrial. State v. Callihan, 257 LA. 298, 242 So. 2d 521, 1970 La. LEXIS 3485 (Dec. 14, 1970).

•• Motions to Strike Testimony. — Defendant’s argument that the trial court erred in denying his motion for a mistrial was rejected because the trial judge’s comments had not directly or indirectly referred to defendant and had not amounted to an expression of opinion regarding defendant’s guilt. State v. Pooler, 696 So. 2d 22, 1997 La. App. LEXIS 1478 (May 9, 1997), writ denied by La. 97-1470, 703 So. 2d 1288, 1997 La. LEXIS 3782 (La. Nov. 14, 1997).

Trial judge’s failure to instruct jury to ignore a police officer’s remark about defendant’s previous arrest was not error where the defendant never requested an admonition as mandated by La. Code Crim. Proc. Ann. art. 771 and where the officer’s remark was elicited on cross-examination and was made without elaboration; without a request by defendant, an admonition would only have served to focus the jury’s attention on defendant’s previous arrest. State v. Fuselier, 474 So. 2d 556, 1985 La. App. LEXIS 10153 (Aug. 22, 1985).

Deputy’s reference to other crimes on cross-examination was not grounds for a mistrial as he was not an officer of the court under La. Code Crim. Proc. Ann. art. 770(2); the trial court’s admonition was sufficient to prevent any prejudice to defendant’s right to a fair trial. State v. Maiden, 463 So. 2d 848, 1985 La. App. LEXIS 8038 (Jan. 23, 1985).

Unsolicited and unresponsive prejudicial remarks by a witness were not grounds for the reversal of a defendant’s conviction for aggravated burglary; the defendant could not complain on appeal after he chose to have a special instruction given to the jury rather than an admonition to disregard the remarks. State v. Grissom, 448 So. 2d 757, 1984 La. App. LEXIS 8440 (Mar. 26, 1984).

Because defense counsel failed to object to a statement by a robbery victim that he had heard defendant had shot somebody with the victim’s gun after the robbery, the trial court was not required to admonish the jury to disregard the statement. State v. Mouton, 327 So. 2d 413, 1976 La. LEXIS 5475 (Feb. 23, 1976).

•• Opening Statements. — In a prosecution for aggravated battery, while a prosecutor’s remarks about domestic violence during his opening statement warranted an admonition to jurors directing them to disregard the remarks, the trial court’s failure to give an admonition constituted harmless error in light of all of the evidence presented at trial. State v. Calhoun, 776 So. 2d 1188, 2000 La. App. LEXIS 2738 (Nov. 2, 2000), writ denied by La. 2000-3309, 799 So. 2d 1151, 2001 La. LEXIS 3928 (La. Oct. 26, 2001).

La. Code Crim. Proc. Ann. art. 770(2) provides in part that upon motion of a defendant, a mistrial is properly denied where a remark, made within the hearing of the jury by the prosecution during opening argument, refers to another crime alleged to have been committed by defendant, the evidence is not admissible except to show defendant’s intent, and an admonition to the jury to disregard the remark or comment sufficiently dispels the possibility of prejudice against defendant arising from the improper remark made as per La. Code Crim. Proc. Ann. art. 771. State v. Addison, 551 So. 2d 687, 1989 La. App. LEXIS 1782 (Oct. 11, 1989), writ denied by 573 So. 2d 1116, 1991 La. LEXIS 292 (La. 1991).

Mistrial was not warranted for a prosecutor’s alleged reference to defendant’s inculpatory statement because defendant failed to request the trial court to admonish the jury to disregard the remark. State v. Humphrey, 544 So. 2d 1188, 1989 La. App. LEXIS 1001 (May 10, 1989), writ of certiorari denied by 550 So. 2d 627, 1989 La. LEXIS 2338 (La. 1989).

• Witnesses

•• Presentation. — Vague and unprompted reference by a state’s witness to defendant’s detention for other crimes did not require a mistrial under La. Code Crim. Proc. Ann. art. 770; simple admonishment was proper under La. Code Crim. Proc. Ann. art. 771. State v. Logwood, 670 So. 2d 660, 1996 La. App. LEXIS 696 (Mar. 6, 1996).

Trial court did not err in denying defendant’s motion for a mistrial when a narcotics agent’s testimony implied that defendant was a known drug dealer; the reference to alleged other crimes evidence occurred while the witness was under cross-examination by defense counsel, and under La. Code Crim. Proc. Ann. art. 771(2), the unsolicited testimony was not chargeable against the State and did not mandate a mistrial. State v. Ellison, 572 So. 2d 262, 1990 La. App. LEXIS 2587 (Nov. 14, 1990), writ of certiorari denied by 575 So. 2d 388, 1991 La. LEXIS 458 (La. 1991).

In the State’s prosecution of defendant, a witness had not made a prejudicial comment regarding another crime under La. Code Crim. Proc. Ann. arts. 770 and 771 that required a mistrial. State v. Mayeaux, 570 So. 2d 185, 1990 La. App. LEXIS 2647 (Nov. 14, 1990), writ of certiorari denied by 575 So. 2d 386, 1991 La. LEXIS 471 (La. 1991).

Police officer’s unsolicited, unresponsive reference to another crime by the defendant is not the comment of a court official under La. Code Crim. Proc. Ann. art. 770; furthermore, absent a showing of a pattern of unresponsive answers or improper intent by the police or prosecution, such comments would not fall within the purview of La. Code Crim. Proc. Ann. art. 771. State v. Williams, 447 So. 2d 495, 1984 La. App. LEXIS 7982 (Feb. 1, 1984).

• Jury Instructions

•• General Overview. — Where the State was provided a list of alibi witnesses and the assistant district attorney made remarks during closing argument to the effect that the State was not aware of what the defendant’s alibi was going to be, the remarks were not within the mistrial provisions of La. Code Crim. Proc. Ann. art. 770; the judge’s admonishment to the jury correcting the assistant district attorney’s inaccurate remarks was sufficient to rectify any prejudice which the remark may have caused. State v. Williams, 397 So. 2d 1287, 1981 La. LEXIS 7908 (Apr. 6, 1981).

In a drug trial, a trial court should have granted defendant’s motion for a mistrial where a judge’s admonition to the jury was insufficient to cure the prejudice caused by a police officer’s unresponsive answer, which alluded to defendant’s involvement in a burglary organization. State v. Foss, 310 So. 2d 573, 1975 La. LEXIS 3539 (Mar. 31, 1975).

•• Curative Instructions. — In a battery case, the trial court did not err in denying defendant’s request for an admonishment and for a new trial following the State’s closing remarks with respect to defendant’s post-arrest silence as defense counsel “opened the door” regarding defendant’s post-arrest silence when he attacked the thoroughness of the police investigation, particularly during cross-examination of a detective who conducted the crime-scene investigation. State v. Morris, 876 So. 2d 247, 2004 La. App. LEXIS 1474 (June 9, 2004), writ denied by La. 2004-1641, 888 So. 2d 193, 2004 La. LEXIS 3435 (La. Nov. 19, 2004).

Trial court did not err in denying defendant’s motion for a mistrial because (1) any prejudice that might have resulted from a detective’s statements was attributable to defendant’s tardy objection and (2) the trial court sustained defendant’s untimely objection anyway, ruled the statements were inadmissible hearsay, withdrew the previously admitted photographic lineup, and admonished the jury to disregard all of the contested evidence, which cured any prejudice. State v. Herron, 879 So. 2d 778, 2004 La. App. LEXIS 1257 (May 14, 2004).

Defendant was not entitled to a mistrial where the hearsay comment made by the witness was objected to by the State; the trial court sustained the objection and admonished the jury not to give the statement any consideration or any weight. State v. Weaver, 873 So. 2d 909, 2004 La. App. LEXIS 1180 (May 12, 2004).

In a second degree murder case where the prosecutor improperly asked a doctor on direct examination if the gunshot wounds were “execution or assassin type,” the trial court properly denied defendant’s motion for mistrial considering its strong admonitions to the jury to disregard. State v. Fielding, 862 So. 2d 420, 2003 La. App. LEXIS 3353 (Dec. 10, 2003), writ denied by La. 2004-0249, 889 So. 2d 256, 2005 La. LEXIS 195 (La. Jan. 14, 2005).

Where the prosecutor improperly asked a doctor on direct examination if the gunshot wounds were “execution or assassin type,” the trial court properly denied defendant’s motion for mistrial considering its strong admonitions to the jury to disregard. State v. Fielding, 862 So. 2d 420, 2003 La. App. LEXIS 3353 (Dec. 10, 2003), writ denied by La. 2004-0249, 889 So. 2d 256, 2005 La. LEXIS 195 (La. Jan. 14, 2005).

In a criminal prosecution for first degree murder, defendant was not entitled to a jury admonishment even though the state’s principal witness testified that he had passed a polygraph examination; the witness mentioned the polygraph in an effort to bolster his disclaimer that he had nothing to do with the actual murder, and where this fact was not disputed by the defense, the testimony was not prejudicial. State v. Legrand, 864 So. 2d 89, 2003 La. LEXIS 3438 (Dec. 3, 2003), writ of certiorari denied by 544 U.S. 947, 125 S. Ct. 1692, 161 L. Ed. 2d 523, 2005 U.S. LEXIS 2787, 73 U.S.L.W. 3569 (2005).

Where officer gave an unsolicited response during direct examination which inadvertently conveyed information to the jury that defendant had been arrested previously, any prejudice that resulted from the officer’s comment was curable through a cautionary instruction, which was offered to the defense and declined; the record did not show that the trial court abused its discretion in denying the motion for mistrial. State v. Turner, 859 So. 2d 911, 2003 La. App. LEXIS 2985 (Oct. 29, 2003), writ of certiorari denied by La. 2003-3400, 871 So. 2d 347, 2004 La. LEXIS 1019 (La. Mar. 26, 2004).

In a prosecution for aggravated battery, while a prosecutor’s remarks about domestic violence during his opening statement warranted an admonition to jurors directing them to disregard the remarks, the trial court’s failure to give an admonition constituted harmless error in light of all of the evidence presented at trial. State v. Calhoun, 776 So. 2d 1188, 2000 La. App. LEXIS 2738 (Nov. 2, 2000), writ denied by La. 2000-3309, 799 So. 2d 1151, 2001 La. LEXIS 3928 (La. Oct. 26, 2001).

During defendant’s trial, when an officer offered an expansive answer to a question, La. Code Crim. Proc. Ann. art. 771 required only an admonition to the jury if the prejudice could be cured by an admonition; however, defendant’s counsel’s failure to request an admonition did not result in ineffective assistance of counsel where defendant was unable to show that he was prejudiced or that the jury’s verdict would have been different if the jury had been admonished. State v. Jones, 765 So. 2d 1191, 2000 La. App. LEXIS 2081 (Aug. 23, 2000), writ denied by La. 2000-2779, 794 So. 2d 825, 2001 La. LEXIS 2189 (La. June 29, 2001).

In a criminal trial, when improper testimony is elicited, the proper remedy should be an admonition to the jury under La. Code Crim. Proc. Ann. art. 771. State v. Atkins, 746 So. 2d 220, 1999 La. App. LEXIS 2943 (Oct. 27, 1999), writ denied by La. 1999-3369, 761 So. 2d 542, 2000 La. LEXIS 1327 (La. May 5, 2000).

During closing arguments in defendant’s robbery trial, the prosecutor’s repeated remarks about defendant’s gold teeth and about objections to the remarks by defendant’s counsel did not prejudice the jury’s verdict, considering that the trial judge found that a simple admonishment to the jury to disregard the remarks was sufficient. State v. Varnado, 753 So. 2d 850, 1999 La. App. LEXIS 3085 (Sept. 22, 1999), writ denied by La. 1999-3187, 760 So. 2d 341, 2000 La. LEXIS 1221 (La. Apr. 20, 2000).

When a witness refers directly or indirectly to another crime committed or alleged to have been committed by defendant as to which evidence is not admissible, upon request of defendant, defendant’s remedy is a request for an admonition or a mistrial pursuant to La. Code Crim. Proc. Ann. art. 771. State v. Harris, 742 So. 2d 997, 1999 La. App. LEXIS 2424 (Sept. 1, 1999), writ denied by La. 1999-2835, 758 So. 2d 146, 2000 La. LEXIS 915 (La. Mar. 24, 2000).

On request, a trial court shall admonish a jury to disregard a remark or comment constituting an unambiguous reference to other crimes. State v. Harris, 742 So. 2d 997, 1999 La. App. LEXIS 2424 (Sept. 1, 1999), writ denied by La. 1999-2835, 758 So. 2d 146, 2000 La. LEXIS 915 (La. Mar. 24, 2000).

Trial court was within its discretion in denying defendant’s motion for mistrial where the record clearly showed that the trial court immediately admonished the jurors, pursuant to La. Code Crim. Proc. Ann. art. 771, to disregard the improper testimony of a State’s witness alleging that defendant’s sister-in-law had offered the witness money to testify favorably on behalf of defendant and where defendant failed to establish any prejudice resulting from the statements. State v. Bell, 721 So. 2d 38, 1998 La. App. LEXIS 2886 (Oct. 14, 1998), writ denied by La. 98-2875, 738 So. 2d 1085, 1999 La. LEXIS 398 (La. Mar. 12, 1999), writ denied by La. 98-2890, 738 So. 2d 1085, 1999 La. LEXIS 400 (La. Mar. 12, 1999), writ denied by La. 2001-0651, 800 So. 2d 872, 2001 La. LEXIS 3707 (La. Nov. 2, 2001).

•• Limiting Instructions. — Where trial judge instructed the jury that the opening statements and the closing arguments of the attorneys were not to be considered as evidence and also instructed the jury that defendant was not required to call any witnesses or produce any evidence, prosecutor’s comments that defendant could have subpoenaed witnesses the state did not call was in response to defense counsel’s closing argument, which raised the issue of the state’s failure to subpoena a witness, and were not improper. State v. Uloho, 875 So. 2d 918, 2004 La. App. LEXIS 1381 (May 26, 2004), writ denied by La. 2004-1640, 888 So. 2d 192, 2004 La. LEXIS 3434 (La. Nov. 19, 2004).

•• Particular Instructions

••• General Overview. — Where defendant was charged with simple burglary, and the police testified that defendant told them that he went into the store to use the bathroom because he had been drinking and using cocaine, counsel’s choice not to ask for a cautionary instruction under La. Code Crim. Proc. Ann. art. 771 was reasonable; without defendant’s testifying, the jury heard his alleged reason for having been in a restricted area of the store, why he was there after the store was locked, the statement was not incriminating, it negated the element of intent, and defendant’s criminal record was not revealed because the State did not have the opportunity to cross-examine him. State v. Bailey, 573 So. 2d 610, 1991 La. App. LEXIS 157 (Jan. 23, 1991).

Although witness’ testimony contained hearsay, defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. art. 771 because there was no substantial prejudice, as the jury was sufficiently admonished. State v. Loyd, 455 So. 2d 687, 1984 La. App. LEXIS 9412 (Aug. 22, 1984), review denied by 461 So. 2d 313, 1984 La. LEXIS 10418 (La. 1984).

Where a police witness and the prosecutor indirectly referred to a previous crime alleged to have been committed by defendant, but defendant was not prejudiced by the trial court’s decision to admonish the jury to disregard the references rather than grant a mistrial, there was no reversible error by the trial court. State v. Johnson, 388 So. 2d 741, 1980 La. LEXIS 8475 (Sept. 3, 1980).

Any prejudice to defendant resulting from a police officer’s unsolicited, unresponsive testimony that a dispute had occurred over a prior arrest warrant was cured by the trial court’s admonishment to the jury following the dictates of La. Code Crim. Proc. Ann. art. 771. State v. Thorson, 302 So. 2d 578, 1974 La. LEXIS 3865 (Oct. 28, 1974).

Defendant’s perfection of a bill of exceptions based on a police officer’s testimony regarding an ongoing investigation of narcotics activities near his home did not make La. Code Crim. Proc. Ann. arts. 770 and 771 applicable in defendant’s drug possession trial; defense counsel did not move either for a mistrial or a jury admonition when the testimony was elicited. State v. Thorson, 302 So. 2d 578, 1974 La. LEXIS 3865 (Oct. 28, 1974).

••• Use of Particular Evidence. — Defendant’s motion for a mistrial based on the prosecutor’s mention of defendant’s post-arrest silence was denied because there was only a brief mention of the defendant’s post-arrest silence, the trial court admonished the jury to disregard the questions and answers under the provisions of La. Code Crim. Proc. Ann. art. 771, the State did not use the post-arrest silence for impeachment purposes, and the trial was fairly conducted. State v. Helton, 828 So. 2d 729, 2002 La. App. LEXIS 3139 (Oct. 16, 2002).

It was not abuse of discretion for the trial court to fail to admonish the jury in defendant’s trial for carnal knowledge of a minor to disregard a remark from the investigating officer that he had obtained a picture of defendant from criminal files for identification purposes. State v. Bonnee, 826 So. 2d 1187, 2002 La. App. LEXIS 2688 (Aug. 28, 2002).

Instructing a jury to disregard what “they find irrelevant and immaterial” was not a proper instruction after the trial court sustained a defense objection to a witness’s irrelevant comment; however, the error did not affect defendant’s substantial rights where the evidence against him was substantial. State v. St. Amant, 413 So. 2d 1312, 1981 La. LEXIS 11175 (Dec. 14, 1981).

•• Requests to Charge. — Defendant’s motion for a mistrial based on prejudicial comments by a prosecution witness was properly denied where defense counsel made no request for a jury instruction to disregard the testimony. State v. Johnson, 261 LA. 620, 260 So. 2d 645, 1972 La. LEXIS 5155 (Mar. 27, 1972), writ of certiorari denied by 409 U.S. 1085, 93 S. Ct. 691, 34 L. Ed. 2d 672, 1972 U.S. LEXIS 253 (1972).

• Postconviction Proceedings

•• Motions for New Trial. — Police officer’s use of the word “gang” during the trial, despite an order to refrain from using the word, did not require mandatory reversal because the word was not solicited by the state and the officer was not a court official State v. Tran, 743 So. 2d 1275, 1999 La. App. LEXIS 3125 (Nov. 5, 1999), writ denied by La. 1999-3380, 762 So. 2d 1101, 2000 La. LEXIS 1504 (La. May 26, 2000), writ denied by La. 2003-0707, 869 So. 2d 814, 2004 La. LEXIS 792 (La. Mar. 12, 2004).

Defendant was not entitled to a mistrial where a police officer commented that a defense witness had been in and out of jail in defendant’s trial for the shooting death of the victim in which he was convicted of manslaughter and sentenced to 21 years at hard labor; under La. Code Crim. Proc. Ann. art. 771, the granting of a motion for was mistrial was discretionary rather than mandatory and appropriate only when an admonishment could not cure the error, and a prejudicial comment by a police officer did not warrant mistrial absent a showing that he exhibited a pattern of unresponsive answers of improper intent. State v. Torres, 580 So. 2d 1064, 1991 La. App. LEXIS 1455 (May 30, 1991).

Where defendant, on a distribution of cocaine charge, moved for a new trial under La. Civ. Code Ann. art. 851, and for a mistrial under La. Code Crim. Proc. Ann. art. 771 because a police officer testified he identified the co-defendant by a mug shot, his motions failed because he did not suffer prejudice, and an admonition to the jury adequately cured any unfairness from a prosecutorial comment. State v. Prudhomme, 532 So. 2d 234, 1988 La. App. LEXIS 2019 (Oct. 5, 1988), writ of certiorari denied by 541 So. 2d 871, 1989 La. LEXIS 1123 (La. 1989).

Although the State’s closing argument violated La. Code Crim. Proc. Ann. art. 774 because it went beyond the scope of closing argument, defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. art. 771, as the trial judge’s admonition was sufficient to assure defendant a fair trial. State v. Shannon, 531 So. 2d 1113, 1988 La. App. LEXIS 1829 (Sept. 16, 1988), writ denied by 600 So. 2d 632, 1992 La. LEXIS 2122 (La. 1992).

• Appeals

•• Prosecutorial Misconduct

••• General Overview. — Prosecutor’s remarks, regarding police investigation, did not refer to inadmissible hearsay, but rather, the remarks were made in the context of the sequence of the police investigation, and the prosecutor’s statement did not implicate defendant in the offense; thus, defendant was not entitled to a mistrial. State v. Rodriguez, 839 So. 2d 106, 2003 La. App. LEXIS 33 (Jan. 14, 2003), writ denied by La. 2003-0482, 845 So. 2d 1061, 2003 La. LEXIS 1775 (La. May 30, 2003), writ of certiorari denied by 540 U.S. 972, 124 S. Ct. 444, 157 L. Ed. 2d 321, 2003 U.S. LEXIS 7807, 72 U.S.L.W. 3281 (2003).

Appellate court found that comments made by a prosecutor about a defense attorney, particularly, “He should be ashamed of himself,” were outside scope of proper rebuttal argument, under La. Code Crim. Proc. Ann. art. 774, but were only of such magnitude requiring an admonition if requested, under La. Code Crim. Proc. Ann. art. 771, and not within La. Code Crim. Proc. Ann. art. 770, which would have required a mistrial. State v. Robertson, 831 So. 2d 389, 2002 La. App. LEXIS 3249 (Oct. 29, 2002).

During closing arguments in defendant’s robbery trial, the prosecutor’s repeated remarks about defendant’s gold teeth and about objections to the remarks by defendant’s counsel did not prejudice the jury’s verdict, considering that the trial judge found that a simple admonishment to the jury to disregard the remarks was sufficient. State v. Varnado, 753 So. 2d 850, 1999 La. App. LEXIS 3085 (Sept. 22, 1999), writ denied by La. 1999-3187, 760 So. 2d 341, 2000 La. LEXIS 1221 (La. Apr. 20, 2000).

Admonishment was sufficient to cure any prejudice resulting from the prosecutor’s solicitation of a witness’s opinion of defendant’s guilt; mistrial was not warranted. State v. Koon, 730 So. 2d 503, 1999 La. App. LEXIS 434 (Feb. 24, 1999).

Trial court was not required to grant defendant’s motion for a mistrial for a prosecutor’s improper argument during his opening statement because its admonition to the jury to disregard the remarks was sufficient protection against the remarks. State v. Deboue, 552 So. 2d 355, 1989 La. LEXIS 1462 (June 19, 1989), amended by, reaffirmed, reinstated by 1989 La. LEXIS 2991 (La. Dec. 7, 1989), writ of certiorari denied by 498 U.S. 881, 111 S. Ct. 215, 112 L. Ed. 2d 174, 1990 U.S. LEXIS 4801, 59 U.S.L.W. 3250 (1990).

Although the prosecutor improperly used an in-court demonstration to determine a relevant time period in defendant’s trial for second degree murder, La. Code Crim. Proc. Ann. art. 771 did not entitle defendant to relief beyond the trial court’s admonition to the jury because defendant was not unduly prejudiced by the demonstration; the prosecutor attempted to demonstrate the period of time between defendant’s entrance to a store and the verbal altercation in the store that took place between defendant and the victim. State v. Richardson, 529 So. 2d 1301, 1988 La. App. LEXIS 1577 (July 21, 1988), writ of certiorari denied by 538 So. 2d 587, 1989 La. LEXIS 501 (La. 1989).

Unsolicited and unresponsive reply from a State witness to the question of defense counsel did not subject defendant’s conviction to reversal where there was no showing of a deliberate design by the State to prejudice defendant. State v. Rowe, 489 So. 2d 1069, 1986 La. App. LEXIS 7049 (May 28, 1986).

Defendant should have requested the trial court to admonish the jury or should have moved for a mistrial at the time defendant thought the prosecutor was arguing the merits of a witness’s testimony to the jury and also when defendant thought the prosecutor nodded her head during cross-examination of a witness to suggest answers to the witness; defendant waived the right to appeal the prosecutor’s actions by failing to request an admonition or a mistrial. State v. Wall, 452 So. 2d 222, 1984 La. App. LEXIS 8892 (May 30, 1984).

None of the remarks by prosecutors concerning a defendant’s guilt were based on evidence outside the record or on their own personal beliefs and most of the remarks were proper arguments on the credibility of witnesses, but, even if the remarks were not proper, the trial judge properly admonished the jury concerning them, and the defendant’s motion for a mistrial was properly denied. State v. Procell, 365 So. 2d 484, 1978 La. LEXIS 5477 (Nov. 13, 1978), writ of certiorari denied by 441 U.S. 944, 99 S. Ct. 2164, 60 L. Ed. 2d 1046, 1979 U.S. LEXIS 1838 (1979).

In defendant’s trial for manslaughter, the trial court did not abuse its discretion in refusing to grant a motion for a mistrial under La. Code Crim. Proc. Ann. art. 771 because no prejudice flowed from an exchange between the trial judge and the prosecution. State v. Brumfield, 263 LA. 147, 267 So. 2d 553, 1972 La. LEXIS 5397 (Oct. 4, 1972).

•• Reversible Errors

••• General Overview. — Trial court’s failure to admonish the jury regarding a postal inspector’s remark regarding defendant’s criminal identification number did not constitute reversible error where defendant failed to make any request for an admonishment. State v. Matthews, 859 So. 2d 863, 2003 La. App. LEXIS 3034 (Oct. 22, 2003).

Unsolicited and unresponsive prejudicial remarks by a witness were not grounds for the reversal of a defendant’s conviction for aggravated burglary; the defendant could not complain on appeal after he chose to have a special instruction given to the jury rather than an admonition to disregard the remarks. State v. Grissom, 448 So. 2d 757, 1984 La. App. LEXIS 8440 (Mar. 26, 1984).

Instructing a jury to disregard what “they find irrelevant and immaterial” was not a proper instruction after the trial court sustained a defense objection to a witness’s irrelevant comment; however, the error did not affect defendant’s substantial rights where the evidence against him was substantial. State v. St. Amant, 413 So. 2d 1312, 1981 La. LEXIS 11175 (Dec. 14, 1981).

•• Reviewability

••• Preservation for Review

•••• General Overview. — Because defendant failed to ask for an admonition for other remarks by a prosecutor or ask for a mistrial based on alleged improper comments, the mistrial provisions of La. Code Crim. Proc. Ann. art. 771 were not triggered, and defendant was precluded from raising the issue of mistrial on appeal; furthermore, the court was not convinced that the prosecutor’s argument influenced the jury verdict given the sufficient evidence against defendant, and thus there was no reversible error. State v. Breaux, 830 So. 2d 1003, 2002 La. App. LEXIS 3135 (Oct. 16, 2002).

Where a prosecutor made improper comments during closing argument, the failure of defense counsel to object or otherwise move for a mistrial under La. Code Crim. Proc. Ann. art. 770 or 771 precluded defendant from raising the error on appeal because the trial court was deprived of an opportunity to correct the error at trial. State v. Sias, 706 So. 2d 650, 1998 La. App. LEXIS 89 (Jan. 27, 1998), writ denied by La. 98-0505, 719 So. 2d 1056, 1998 La. LEXIS 2179 (La. June 26, 1998).

Without having moved for a mistrial under La. Code Crim. Proc. Ann. arts. 770, 771, or 775, a defendant who was on trial for manslaughter received all of the relief to which he was entitled when the trial court sustained his objection and admonished the jury regarding the State’s reference to his sexual relationship with a witness. State v. Hilburn, 512 So. 2d 497, 1987 La. App. LEXIS 9845 (June 23, 1987), writ of certiorari denied by 515 So. 2d 444, 1987 La. LEXIS 10727 (La. 1987).

Where defendant was charged with aggravated rape and argued for the first time on appeal that he should be granted a mistrial because certain irrelevant evidence was admitted in error, defendant did not properly preserve the issue for review because he failed to request a mistrial at the time the trial court ruled on the evidence. State v. Walker, 489 So. 2d 353, 1986 La. App. LEXIS 6916 (May 12, 1986), writ of certiorari denied by 493 So. 2d 1215, 1986 La. LEXIS 7157 (La. 1986), writ denied in part by 561 So. 2d 109, 1990 La. LEXIS 1215 (La. 1990).

Scope of closing argument was defined by La. Code Crim. Proc. Ann. art. 774, but defendant was required to object and afford an opportunity for the trial court to correct the effect of allegedly prejudicial remarks by the prosecutor by either ordering a mistrial or admonishing the jury, as provided by La. Code Crim. Proc. Ann. arts. 770 and 771, and defendant, having failed to object, waived the defect. State v. Anthony, 347 So. 2d 483, 1977 La. LEXIS 4917 (June 20, 1977).

Trial court under La. Code Crim. Proc. Ann. art. 771 did not err in failing to admonish the prosecutor after he made questionable statements regarding the victim in his rebuttal argument because defendant did not request an admonition nor did he move for a mistrial. State v. Lee, 340 So. 2d 180, 1976 La. LEXIS 5274 (Oct. 14, 1976).

Defendant did not request an admonishment when the prosecutor responded in what defendant thought was a prejudicial manner to a trial court’s ruling that limited cross-examination of defendant’s character witness; because La. Code Crim. Proc. Ann. art. 771 required that such a request be made, the failure to object at the time of the occurrence could not be availed of after verdict. State v. Knight, 323 So. 2d 765, 1975 La. LEXIS 3904 (Dec. 8, 1975).

••• Waiver

•••• General Overview. — Where the trial court sustained defense counsel’s objection to certain statements made during closing argument by the prosecutor in defendant’s second-degree murder and manslaughter trial, statements that referenced the case’s impact on the victim’s family, the failure of defendant to then request an admonition or mistrial under La. Code Crim. Proc. Ann. arts. 771, 774 precluded him from thereafter claiming that the comments were prejudicial. State v. Biagas, 754 So. 2d 1111, 2000 La. App. LEXIS 234 (Feb. 16, 2000), writ denied by La. 2000-0785, 772 So. 2d 120, 2000 La. LEXIS 2958 (La. Oct. 27, 2000).

Because defendant failed to timely move for a mistrial or enter a contemporaneous objection to the admission of tapes that referenced other crimes charged against defendant, he waived any error regarding the admissibility of the tapes pursuant to La. Code Crim. Proc. Ann. art. 771(2). State v. Daniels, 628 So. 2d 63, 1993 La. App. LEXIS 3191 (Oct. 15, 1993), writ denied by La. 93-1661, 646 So. 2d 397, 1994 La. LEXIS 2819 (La. Nov. 29, 1994).

Notice was given of a child rape victim’s testimony concerning other crimes allegedly committed by the defendant; no “other crimes” objection was made by defendant counsel during the objectionable testimony, nor was a motion for a mistrial or admonition presented in accordance with La. Code Crim. Proc. Ann. arts. 770 and 771, and the error was waived. State v. Prestridge, 399 So. 2d 564, 1981 La. LEXIS 8214 (May 20, 1981).

•• Standards of Review

••• General Overview. — Where prosecutor elicited improper remarks from defendant’s companion, about what defendant had said to the victim to entice the victim into a robbery plan, the trial court’s admonition that the jury disregard the remarks was sufficient to assure defendant a fair trial, and was an adequate response to deny defendant’s mistrial motion. State v. Guillory, 340 So. 2d 568, 1976 La. LEXIS 5411 (Dec. 13, 1976).

••• Abuse of Discretion

•••• General Overview. — Where a police officer, who was not a court official, made impermissible references to other crimes evidence during direct examination by the prosecutor, the trial court did not abuse its discretion by denying defendant’s motion for a mistrial because the motion was governed by La. Code Crim. Proc. Ann. art. 771, which authorized a mistrial only when the trial judge determined that an admonition regarding the impermissible testimony was not sufficient to assure the defendant a fair trial, and not by the mandatory mistrial provision of La. Code Crim. Proc. Ann. art. 770. State v. Ledet, 792 So. 2d 160, 2001 La. App. LEXIS 1806 (July 30, 2001), writ denied by La. 2001-2451, 825 So. 2d 1185, 2002 La. LEXIS 2809 (La. Sept. 30, 2002).

Trial court was within its discretion in denying defendant’s motion for mistrial where the record clearly showed that the trial court immediately admonished the jurors, pursuant to La. Code Crim. Proc. Ann. art. 771, to disregard the improper testimony of a State’s witness alleging that defendant’s sister-in-law had offered the witness money to testify favorably on behalf of defendant and where defendant failed to establish any prejudice resulting from the statements. State v. Bell, 721 So. 2d 38, 1998 La. App. LEXIS 2886 (Oct. 14, 1998), writ denied by La. 98-2875, 738 So. 2d 1085, 1999 La. LEXIS 398 (La. Mar. 12, 1999), writ denied by La. 98-2890, 738 So. 2d 1085, 1999 La. LEXIS 400 (La. Mar. 12, 1999), writ denied by La. 2001-0651, 800 So. 2d 872, 2001 La. LEXIS 3707 (La. Nov. 2, 2001).

Trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 771(1) in denying a motion for a mistrial because it took adequate steps to insure that defendant received a fair trial and sufficiently admonished the jury not to infer anything from the line of questioning about defendant’s post-arrest silence, which the prosecutor did not pursue or draw further attention to. State v. Steward, 681 So. 2d 1007, 1996 La. App. LEXIS 2221 (Sept. 27, 1996).

Where a jury was firmly, emphatically, and repeatedly admonished not to consider a lay witness’s unsolicited testimony regarding other crimes that defendant allegedly committed, the trial court did not abuse its discretion in determining that the testimony did not warrant the drastic remedy of a mistrial. State v. Sneed, 571 So. 2d 735, 1990 La. App. LEXIS 2865 (Dec. 5, 1990).

Defendant’s motion for mistrial was properly denied, even where the prosecutor prejudicially referred to the criminal record of one of defendant’s friends and implicated defendant’s guilt by association, because the trial court admonished the jury to disregard the remarks; considering other incriminating evidence against defendant and trial court’s prompt response, defendant was not prejudiced to such a degree as to be denied a fair trial. State v. Miller, 489 So. 2d 268, 1986 La. App. LEXIS 6817 (May 12, 1986), writ of certiorari denied by 496 So. 2d 1030, 1986 La. LEXIS 7582 (La. 1986).

Defendants were not entitled to a mistrial where, during voir dire, a prospective juror, when asked if the juror knew the defendants, stated that the defendants had lived next to the juror’s mother and that they had been arrested on drug charges; such a remark could have been cured by an admonition to the jury, which the defendants rejected. State v. Manuel, 408 So. 2d 1235, 1982 La. LEXIS 9867 (Jan. 25, 1982).

••• Harmless & Invited Errors

•••• General Overview. — Improper reference to other crimes is subject to harmless error analysis. State v. Tuckson, 781 So. 2d 807, 2001 La. App. LEXIS 380 (Feb. 28, 2001), writ denied by La. 2001-1129, 806 So. 2d 671, 2002 La. LEXIS 391 (La. Jan. 25, 2002).

Court rejected the per se rule, that a mistrial was mandated, so far as it impacted appellate review, and it applied a harmless error analysis; the proper scope of review was that a judgment or ruling would not be reversed due to error unless the error affected substantial rights of an accused. State v. Girod, 703 So. 2d 771, 1997 La. App. LEXIS 2807 (Nov. 25, 1997), writ denied by La. 98-0244, 719 So. 2d 480, 1998 La. LEXIS 2027 (La. June 19, 1998).

Any alleged error committed by the trial court in refusing a defendant’s motion for a mistrial on the basis that a witness made reference to the defendant having been previously incarcerated was harmless where the defendant confessed to killing his girlfriend and the only issue at trial was his degree of culpability. State v. Ducote, 614 So. 2d 735, 1993 La. App. LEXIS 497 (Feb. 10, 1993).

EVIDENCE

• Demonstrative Evidence

•• Photographs. — Since the admission of defendant’s booking photographs was not prejudicial, a mistrial was not warranted under La. Code Crim. Proc. Ann. art. 771 by an indirect reference to the source of the photographs, the police files. State v. Harris, 742 So. 2d 997, 1999 La. App. LEXIS 2424 (Sept. 1, 1999), writ denied by La. 1999-2835, 758 So. 2d 146, 2000 La. LEXIS 915 (La. Mar. 24, 2000).

• Hearsay

•• Exceptions

••• General Overview. — In trial for second-degree murder, hearsay statement of defendant’s prior threat did not fit within the mandatory mistrial provisions of La. Code Crim. Proc. Ann. art. 770, where the admonition to the jury to disregard the statement was sufficient to assure a fair trial, pursuant to La. Code Crim. Proc. Ann. art. 771. State v. McMahon, 391 So. 2d 1120, 1980 La. LEXIS 9380 (Nov. 10, 1980).

•• Rule Components. — Prosecutor’s remarks, regarding police investigation, did not refer to inadmissible hearsay, but rather, the remarks were made in the context of the sequence of the police investigation, and the prosecutor’s statement did not implicate defendant in the offense; thus, defendant was not entitled to a mistrial. State v. Rodriguez, 839 So. 2d 106, 2003 La. App. LEXIS 33 (Jan. 14, 2003), writ denied by La. 2003-0482, 845 So. 2d 1061, 2003 La. LEXIS 1775 (La. May 30, 2003), writ of certiorari denied by 540 U.S. 972, 124 S. Ct. 444, 157 L. Ed. 2d 321, 2003 U.S. LEXIS 7807, 72 U.S.L.W. 3281 (2003).

• Privileges

•• Marital Privileges

••• Confidential Communications

•••• Criminal Proceedings. — In the prosecution of defendant, defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. arts. 770(3) and 771, and former La. Rev. Stat. Ann. § 15:461 (now La. Code Evid. Ann. arts. 504 and 505), where the State commented in its closing argument on defendant’s assertion of his privilege as to private conversations between husband and wife. State v. Bennett, 357 So. 2d 1136, 1978 La. LEXIS 5836 (Apr. 10, 1978).

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor. — Trial court did not err in denying defendant’s motion for a mistrial because (1) any prejudice that might have resulted from a detective’s statements was attributable to defendant’s tardy objection and (2) the trial court sustained defendant’s untimely objection anyway, ruled the statements were inadmissible hearsay, withdrew the previously admitted photographic lineup, and admonished the jury to disregard all of the contested evidence, which cured any prejudice. State v. Herron, 879 So. 2d 778, 2004 La. App. LEXIS 1257 (May 14, 2004).

In a criminal prosecution for first degree murder, defendant was not entitled to a jury admonishment even though the state’s principal witness testified that he had passed a polygraph examination; the witness mentioned the polygraph in an effort to bolster his disclaimer that he had nothing to do with the actual murder, and where this fact was not disputed by the defense, the testimony was not prejudicial. State v. Legrand, 864 So. 2d 89, 2003 La. LEXIS 3438 (Dec. 3, 2003), writ of certiorari denied by 544 U.S. 947, 125 S. Ct. 1692, 161 L. Ed. 2d 523, 2005 U.S. LEXIS 2787, 73 U.S.L.W. 3569 (2005).

Where a police officer who was testifying for the prosecution at defendant’s trial on two counts of aggravated rape volunteered an ambiguous statement that defendant had been identified in two other rapes, the trial court did not abuse its discretion in denying the defendant’s motion for a mistrial under La. Code Crim. Proc. Ann. art. 771, because the reference was not an unambiguous reference to an inadmissible other crime. State v. Givens, 750 So. 2d 242, 1999 La. App. LEXIS 3526 (Dec. 8, 1999), affirmed in part and remanded in part by La. 99-3518, 776 So. 2d 443, 2001 La. LEXIS 122, 88 A.L.R.5th 707 (La. Jan. 17, 2001).

In defendant’s prosecution for arson, the trial court did not err in overruling his motion for a mistrial based on an officer’s testimony regarding an arrest and incarceration of defendant on an unrelated charge where defense counsel elicited the remark, the witness was attempting to clarify his answer in response to defense counsel’s inaccurate summary of his statement, and defendant did not suffer any undue prejudice by the remark. State v. Landry, 502 So. 2d 281, 1987 La. App. LEXIS 8600 (Feb. 4, 1987), writ of certiorari denied by 508 So. 2d 63, 1987 La. LEXIS 9486 (La. 1987).

In defendant’s murder trial, testimony by a police officer to the effect that he had arrested defendant, but not for the murder, was outside the scope of La. Code Crim. Proc. Ann. art. 770, so that a mistrial was unnecessary where the testimony following the remark made it clear to the jury that defendant was apprehended in order to assist the police in an unrelated matter, and although a subsequent admonition under La. Code Crim. Proc. Ann. art. 771 would have been preferable, the trial court’s failure to give one was not reversible error. State v. Edwards, 419 So. 2d 881, 1982 La. LEXIS 11766 (Sept. 7, 1982).

In trial for second-degree murder, hearsay statement of defendant’s prior threat did not fit within the mandatory mistrial provisions of La. Code Crim. Proc. Ann. art. 770, where the admonition to the jury to disregard the statement was sufficient to assure a fair trial, pursuant to La. Code Crim. Proc. Ann. art. 771. State v. McMahon, 391 So. 2d 1120, 1980 La. LEXIS 9380 (Nov. 10, 1980).

•• Judicial Intervention in Trials

••• Comments by Judges

•••• General Overview. — Trial judge’s calling preliminary and relatively unimportant facts “undisputed” and his alleged failure to recognize the questions as leading were neither unfair nor prejudicial; the court found that the judge correctly applied the guidelines of La. Code Crim. Proc. Ann. art. 771 and admonished the jury to disregard his comment. State v. Nolen, 461 So. 2d 1073, 1984 La. App. LEXIS 10232 (Nov. 27, 1984).

•• Objections & Offers of Proof

••• General Overview. — Defendant was not entitled to a mistrial where the hearsay comment made by the witness was objected to by the State; the trial court sustained the objection and admonished the jury not to give the statement any consideration or any weight. State v. Weaver, 873 So. 2d 909, 2004 La. App. LEXIS 1180 (May 12, 2004).

Because defendant failed to timely move for a mistrial or enter a contemporaneous objection to the admission of tapes that referenced other crimes charged against defendant, he waived any error regarding the admissibility of the tapes pursuant to La. Code Crim. Proc. Ann. art. 771(2). State v. Daniels, 628 So. 2d 63, 1993 La. App. LEXIS 3191 (Oct. 15, 1993), writ denied by La. 93-1661, 646 So. 2d 397, 1994 La. LEXIS 2819 (La. Nov. 29, 1994).

Although a police officer indirectly and ambiguously alluded to the fact that a defendant had been in reform school, a trial court did not err in failing to grant a mistrial at defendant’s request, because the officer was not an official within the meaning of La. Code Crim. Proc. Ann. art. 770(2), and there was no error in the trial court’s failure to admonish the jury to disregard the remark, because the defendant’s attorney had not requested such an admonition as required by La. Code Crim. Proc. Ann. art. 771. State v. Love, 602 So. 2d 1014, 1992 La. App. LEXIS 1527 (May 20, 1992).

•• Rulings on Evidence. — La. Code Crim. Proc. Ann. art. 770(2) provides for a mistrial when a remark is made by the judge, the district attorney, or a court official within the hearing of the jury and the remark refers to another crime committed or alleged to have been committed by defendant as to which evidence is not admissible; when such a remark is made by a witness, La. Code Crim. Proc. Ann. art. 771 provides that a mistrial is not required, if the court is satisfied an admonishment to the jury is sufficient to assure defendant of a fair trial. State v. Miles, 739 So. 2d 901, 1999 La. App. LEXIS 2120 (June 25, 1999), writ of certiorari denied by La. 1999-2249, 753 So. 2d 231, 2000 La. LEXIS 262 (La. Jan. 28, 2000).

Mistrial under the provisions of La. Code Crim. Proc. Ann. art. 771 is at the discretion of the trial court and should be granted where prejudicial remarks by the judge, prosecutor or a court official in the hearing of the jury make it impossible for defendant to obtain a fair trial; in situations where a witness’s impermissible reference to another crime was deliberately elicited by the prosecutor, the jurisprudence holds that the impermissible reference is imputable to the State and mandates a mistrial. State v. Miles, 739 So. 2d 901, 1999 La. App. LEXIS 2120 (June 25, 1999), writ of certiorari denied by La. 1999-2249, 753 So. 2d 231, 2000 La. LEXIS 262 (La. Jan. 28, 2000).

Answer that the witness did not know defendant until the night before he robbed the witness’ store made in response to a question inquiring of the witness whether or not she knew him was unsolicited and unresponsive testimony and ergo not chargeable against the State to provide a ground for the reversal of defendant’s conviction; moreover, the admonition by the trial judge to the jury to disregard the witness’ statement was sufficient to dispel any prejudice that might have been created and to assure defendant a fair trial, and thus, the motion for a mistrial was properly denied. State v. Hutto, 349 So. 2d 318, 1977 La. LEXIS 5788 (July 1, 1977).

• Relevance

•• Confusion, Prejudice & Waste of Time. — Defendant was not entitled to a mistrial where a police officer commented that a defense witness had been in and out of jail in defendant’s trial for the shooting death of the victim in which he was convicted of manslaughter and sentenced to 21 years at hard labor; under La. Code Crim. Proc. Ann. art. 771, the granting of a motion for was mistrial was discretionary rather than mandatory and appropriate only when an admonishment could not cure the error, and a prejudicial comment by a police officer did not warrant mistrial absent a showing that he exhibited a pattern of unresponsive answers of improper intent. State v. Torres, 580 So. 2d 1064, 1991 La. App. LEXIS 1455 (May 30, 1991).

Any prejudice to defendant resulting from a police officer’s unsolicited, unresponsive testimony that a dispute had occurred over a prior arrest warrant was cured by the trial court’s admonishment to the jury following the dictates of La. Code Crim. Proc. Ann. art. 771. State v. Thorson, 302 So. 2d 578, 1974 La. LEXIS 3865 (Oct. 28, 1974).

Defendant’s perfection of a bill of exceptions based on a police officer’s testimony regarding an ongoing investigation of narcotics activities near his home did not make La. Code Crim. Proc. Ann. arts. 770 and 771 applicable in defendant’s drug possession trial; defense counsel did not move either for a mistrial or a jury admonition when the testimony was elicited. State v. Thorson, 302 So. 2d 578, 1974 La. LEXIS 3865 (Oct. 28, 1974).

•• Pleas & Related Statements. — Prosecutor’s reference to previous plea bargaining negotiations during defendant’s trial for attempted murder did not require a mistrial; references to plea bargains were not included in La. Code Crim. Proc. Ann. art. 770, the reference was oblique and indefinite, and any prejudice it caused was cured by the trial court’s admonition to the jury. State v. Gaspard, 301 So. 2d 344, 1974 La. LEXIS 3460 (Mar. 25, 1974).

•• Prior Acts, Crimes & Wrongs. — Where all of the references to other crimes were excised from a transcript of defendant’s statement except for a sergeant’s comment, “And this is in fact separate from your [sic] in here for now?,” because that unsolicited remark did not refer to any specific crime committed by defendant and was vague and ambiguous, it was not inadmissible evidence of other crimes. State v. Smothers, 836 So. 2d 559, 2002 La. App. LEXIS 4156 (Dec. 30, 2002), writ denied by La. 2003-0447, 855 So. 2d 329, 2003 La. LEXIS 2924 (La. Oct. 10, 2003).

Defendant’s motion for mistrial based on detectives’ testimony regarding another crime of distribution was properly denied as the detectives’ testimony at issue was not other crimes evidence as it did not refer to any prior conduct, much less crimes, committed by defendant. State v. Major, 829 So. 2d 625, 2002 La. App. LEXIS 3059 (Oct. 2, 2002), writ denied by La. 2003-0267, 866 So. 2d 825, 2004 La. LEXIS 666 (La. Feb. 20, 2004).

Although a police officer’s testimony unambiguously referred to “past narcotics violations,” the comment was made with reference to a location, not to defendants, and a trial court did not abuse its discretion in denying a mistrial; even assuming that the trial court erred, the error was harmless because of the amount of evidence against defendants. State v. Johnson, 780 So. 2d 403, 2000 La. App. LEXIS 2973 (Nov. 29, 2000), writ denied by La. 2000-3547, 801 So. 2d 358, 2001 La. LEXIS 3041 (La. Nov. 9, 2001).

Where a police officer who was testifying for the prosecution at defendant’s trial on two counts of aggravated rape volunteered an ambiguous statement that defendant had been identified in two other rapes, the trial court did not abuse its discretion in denying the defendant’s motion for a mistrial under La. Code Crim. Proc. Ann. art. 771, because the reference was not an unambiguous reference to an inadmissible other crime. State v. Givens, 750 So. 2d 242, 1999 La. App. LEXIS 3526 (Dec. 8, 1999), affirmed in part and remanded in part by La. 99-3518, 776 So. 2d 443, 2001 La. LEXIS 122, 88 A.L.R.5th 707 (La. Jan. 17, 2001).

When a witness refers directly or indirectly to another crime committed or alleged to have been committed by defendant as to which evidence is not admissible, upon request of defendant, defendant’s remedy is a request for an admonition or a mistrial pursuant to La. Code Crim. Proc. Ann. art. 771. State v. Harris, 742 So. 2d 997, 1999 La. App. LEXIS 2424 (Sept. 1, 1999), writ denied by La. 1999-2835, 758 So. 2d 146, 2000 La. LEXIS 915 (La. Mar. 24, 2000).

On request, a trial court shall admonish a jury to disregard a remark or comment constituting an unambiguous reference to other crimes. State v. Harris, 742 So. 2d 997, 1999 La. App. LEXIS 2424 (Sept. 1, 1999), writ denied by La. 1999-2835, 758 So. 2d 146, 2000 La. LEXIS 915 (La. Mar. 24, 2000).

La. Code Crim. Proc. Ann. art. 770(2) provides for a mistrial when a remark is made by the judge, the district attorney, or a court official within the hearing of the jury and the remark refers to another crime committed or alleged to have been committed by defendant as to which evidence is not admissible; when such a remark is made by a witness, La. Code Crim. Proc. Ann. art. 771 provides that a mistrial is not required, if the court is satisfied an admonishment to the jury is sufficient to assure defendant of a fair trial. State v. Miles, 739 So. 2d 901, 1999 La. App. LEXIS 2120 (June 25, 1999), writ of certiorari denied by La. 1999-2249, 753 So. 2d 231, 2000 La. LEXIS 262 (La. Jan. 28, 2000).

Mistrial under the provisions of La. Code Crim. Proc. Ann. art. 771 is at the discretion of the trial court and should be granted where prejudicial remarks by the judge, prosecutor or a court official in the hearing of the jury make it impossible for defendant to obtain a fair trial; in situations where a witness’s impermissible reference to another crime was deliberately elicited by the prosecutor, the jurisprudence holds that the impermissible reference is imputable to the State and mandates a mistrial. State v. Miles, 739 So. 2d 901, 1999 La. App. LEXIS 2120 (June 25, 1999), writ of certiorari denied by La. 1999-2249, 753 So. 2d 231, 2000 La. LEXIS 262 (La. Jan. 28, 2000).

Where a witness’s testimony about another crime was not elicited by the State, but during a judge’s questioning while the witness was being cross-examined by defendant, the State was not required to give notice of the evidence; further, the trial court did not err in denying defendant’s motion for a mistrial because the comment was brief and was made without elaboration. State v. Dozier, 713 So. 2d 729, 1998 La. App. LEXIS 1319 (May 20, 1998), writ denied by La. 98-1694, 729 So. 2d 573, 1998 La. LEXIS 3650 (La. Nov. 25, 1998).

Pursuant to La. Code Crim. Proc. Ann. art. 771(2), defendant was not entitled to a new trial based upon a police officer’s testimony of other crimes evidence because the officer’s remarks merely demonstrated that he had seen defendant the previous week. State v. Deal, 607 So. 2d 641, 1992 La. App. LEXIS 2826 (Oct. 6, 1992), writ of certiorari denied by 612 So. 2d 65, 1993 La. LEXIS 192 (La. 1993).

Where a witness for the prosecution referred to a prior crime that was committed by defendant, trial court did not err by denying defendant’s motion for a mistrial because there was overwhelming evidence showing that defendant committed the charged offense. State v. Mayer, 589 So. 2d 1145, 1991 La. App. LEXIS 3139 (Nov. 13, 1991), writ of certiorari denied by 609 So. 2d 251, 1992 La. LEXIS 3873 (La. 1992).

In defendant’s prosecution for arson, the trial court did not err in overruling his motion for a mistrial based on an officer’s testimony regarding an arrest and incarceration of defendant on an unrelated charge where defense counsel elicited the remark, the witness was attempting to clarify his answer in response to defense counsel’s inaccurate summary of his statement, and defendant did not suffer any undue prejudice by the remark. State v. Landry, 502 So. 2d 281, 1987 La. App. LEXIS 8600 (Feb. 4, 1987), writ of certiorari denied by 508 So. 2d 63, 1987 La. LEXIS 9486 (La. 1987).

In a second-degree murder trial, admission of a police officer’s remark that he had been dealing with a criminal defendant for five years was not reversible error; the officer was not a public official as defined under La. Code Crim. Proc. Ann. art. 770, and the remark was not an unambiguous reference to another crime requiring an admonition to the jury under La. Code Crim. Proc. Ann. art. 771. State v. Farris, 491 So. 2d 464, 1986 La. App. LEXIS 7251 (June 25, 1986).

Where a police officer testified on cross-examination that defendant had been arrested on a previous occasion, her testimony did not warrant a mandatory mistrial under La. Code Crim. Proc. Ann. art. 770 because the officer was not a court official; the decision not to grant a mistrial was well within the trial judge’s discretion under La. Code Crim. Proc. Ann. art. 771(2). State v. Fuselier, 474 So. 2d 556, 1985 La. App. LEXIS 10153 (Aug. 22, 1985).

Trial judge’s failure to instruct jury to ignore a police officer’s remark about defendant’s previous arrest was not error where the defendant never requested an admonition as mandated by La. Code Crim. Proc. Ann. art. 771 and where the officer’s remark was elicited on cross-examination and was made without elaboration; without a request by defendant, an admonition would only have served to focus the jury’s attention on defendant’s previous arrest. State v. Fuselier, 474 So. 2d 556, 1985 La. App. LEXIS 10153 (Aug. 22, 1985).

Defendant was not entitled a mistrial when prosecuted for bringing contraband into prison, despite a police officer’s testimony that he had done so on previous occasions, as the officer was not a court official whose testimony mandated a mistrial under La. Code Crim. Proc. Ann. art. 770, and as the jury was properly admonished to disregard the immaterial testimony, as required under La. Code Crim. Proc. Ann. art. 771, thereby sufficiently protecting defendant’s rights. State v. Gibson, 458 So. 2d 525, 1984 La. App. LEXIS 9726 (Sept. 28, 1984).

Where, in unsolicited responses to the prosecutor’s questions, witnesses referred to other crimes by the defendant, and the trial judge admonished the jury, the admonition cured any prejudice caused by the testimony and the trial judge had discretion under La. Code Crim. Proc. Ann. art. 771 not to grant a mistrial. State v. Perry, 420 So. 2d 139, 1982 La. LEXIS 11779 (Sept. 7, 1982), writ of certiorari denied by 461 U.S. 961, 103 S. Ct. 2438, 77 L. Ed. 2d 1322 (1983).

Coroner was not an “official” of the court, and his inadvertent reference to other offenses committed by defendant did not mandate a mistrial under La. Code Crim. Proc. Ann. art. 771. State v. Hawkins, 376 So. 2d 943, 1979 La. LEXIS 6709 (June 25, 1979).

Where defendant was charged with armed robbery, a deputy sheriff did not refer to other crimes when he testified that a gun that was found at the crime scene had been issued to the deputy and that the gun was in his patrol car when he last saw it; thus, the trial court’s admonition to disregard evidence of other crimes was sufficient to insure that defendant had a fair trial. State v. Route, 315 So. 2d 615, 1975 La. LEXIS 4963 (June 23, 1975).

•• Relevant Evidence. — Prosecutor’s question regarding the race of the man who got in defendant’s car after the robbery was relevant and not within the scope of prohibition of La. Code Crim. Proc. Ann. arts. 770, 771. State v. Robinson, 261 LA. 1029, 261 So. 2d 654, 1972 La. LEXIS 5846 (May 1, 1972).

• Scientific Evidence

•• Polygraphs. — In a criminal prosecution for first degree murder, defendant was not entitled to a jury admonishment even though the state’s principal witness testified that he had passed a polygraph examination; the witness mentioned the polygraph in an effort to bolster his disclaimer that he had nothing to do with the actual murder, and where this fact was not disputed by the defense, the testimony was not prejudicial. State v. Legrand, 864 So. 2d 89, 2003 La. LEXIS 3438 (Dec. 3, 2003), writ of certiorari denied by 544 U.S. 947, 125 S. Ct. 1692, 161 L. Ed. 2d 523, 2005 U.S. LEXIS 2787, 73 U.S.L.W. 3569 (2005).

• Testimony

•• Credibility

••• Impeachment

•••• Bias, Motive & Prejudice. — Improper reference to other crimes is subject to harmless error analysis. State v. Tuckson, 781 So. 2d 807, 2001 La. App. LEXIS 380 (Feb. 28, 2001), writ denied by La. 2001-1129, 806 So. 2d 671, 2002 La. LEXIS 391 (La. Jan. 25, 2002).

Mistrial is warranted only if a comment or remark results in substantial prejudice to the accused. State v. Tuckson, 781 So. 2d 807, 2001 La. App. LEXIS 380 (Feb. 28, 2001), writ denied by La. 2001-1129, 806 So. 2d 671, 2002 La. LEXIS 391 (La. Jan. 25, 2002).

Where defendant was convicted of armed robbery and kidnapping, his motion for mistrial was properly denied; the admission of evidence of other crimes, wrongs, or acts when the evidence related to conduct that constituted an integral part of the act or transaction that was the subject of the proceeding was not error. State v. Francis, 709 So. 2d 834, 1998 La. App. LEXIS 311 (Feb. 20, 1998), writ denied by La. 98-1054, 719 So. 2d 57, 1998 La. LEXIS 1520 (La. May 8, 1998), writ denied by La. 98-0887, 723 So. 2d 961, 1998 La. LEXIS 2547 (La. Sept. 4, 1998).

Where defendant’s wife testified to prior crimes in response to a prosecutor’s questions regarding defendant’s marriage, the trial court’s admonition was sufficient to cure any prejudicial effect on the jury, pursuant to La. Code Crim. Proc. Ann. art. 771; even assuming, arguendo, that the trial court erred in failing to grant a mistrial, any error was harmless beyond a reasonable doubt, pursuant to La. Code Crim. Proc. Ann. art. 921. State v. Johnson, 697 So. 2d 288, 1997 La. App. LEXIS 1722 (June 20, 1997).

Where an undercover deputy testified that a third party reported that defendant had threatened to kill the deputy, La. Code Crim. Proc. Ann. art. 771 applied but no admonition to the jury was required because the remark did not unambiguously reference crimes alleged to have been committed by defendant and was made in rebuttal to testimony that the deputy had used drugs, which he feigned in order to maintain his cover; hence, on appeal the court affirmed the denial of defendant’s motion for a mistrial and his conviction for attempted distribution of marijuana. State v. Henry, 461 So. 2d 484, 1984 La. App. LEXIS 10141 (Dec. 12, 1984), writ of certiorari denied by 464 So. 2d 313, 1985 La. LEXIS 8250 (La. 1985).

Although a police officer’s testimony hinted at an earlier, unrelated arrest of defendant, a mistrial was not required. State v. Gibson, 459 So. 2d 1294, 1984 La. App. LEXIS 10008 (Nov. 20, 1984).

Notice was given of a child rape victim’s testimony concerning other crimes allegedly committed by the defendant; no “other crimes” objection was made by defendant counsel during the objectionable testimony, nor was a motion for a mistrial or admonition presented in accordance with La. Code Crim. Proc. Ann. arts. 770 and 771, and the error was waived. State v. Prestridge, 399 So. 2d 564, 1981 La. LEXIS 8214 (May 20, 1981).

In the prosecution of defendant, defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. arts. 770 and 771 where a police officer, as a State rebuttal witness, made an unsolicited reference to unrelated crimes allegedly committed by defendant. State v. Hills, 354 So. 2d 186, 1977 La. LEXIS 6776 (Dec. 19, 1977).

In a drug trial, a trial court should have granted defendant’s motion for a mistrial where a judge’s admonition to the jury was insufficient to cure the prejudice caused by a police officer’s unresponsive answer, which alluded to defendant’s involvement in a burglary organization. State v. Foss, 310 So. 2d 573, 1975 La. LEXIS 3539 (Mar. 31, 1975).

•••• Convictions

••••• General Overview. — A mistrial is not required where police officers’ responses did not show improper intent; the cross-examination as a whole was repetitive and contentious and the officers cautiously refrained from making more than vague references to prior offenses. State v. Cho, 831 So. 2d 433, 2002 La. App. LEXIS 3250 (Oct. 29, 2002), writ denied by La. 2002-2874, 840 So. 2d 1213, 2003 La. LEXIS 987 (La. Apr. 4, 2003), writ denied by La. 2004-1505, 901 So. 2d 1049, 2005 La. LEXIS 1394 (La. Apr. 29, 2005).

•••• Prior Conduct. — Where all of the references to other crimes were excised from a transcript of defendant’s statement except for a sergeant’s comment, “And this is in fact separate from your [sic] in here for now?,” because that unsolicited remark did not refer to any specific crime committed by defendant and was vague and ambiguous, it was not inadmissible evidence of other crimes. State v. Smothers, 836 So. 2d 559, 2002 La. App. LEXIS 4156 (Dec. 30, 2002), writ denied by La. 2003-0447, 855 So. 2d 329, 2003 La. LEXIS 2924 (La. Oct. 10, 2003).

Trial court properly overruled defense counsel’s objection to the prosecutor’s question about how many convictions defendant had, and, given the overwhelming weight of the evidence against defendant in his drug trial, any error the trial court may have committed was harmless; moreover, the trial court’s admonition to the jury was sufficient to rectify the erroneous admission. State v. Walker, 836 So. 2d 618, 2002 La. App. LEXIS 4169 (Dec. 30, 2002).

Trial court did not err in denying defendant’s motion for a mistrial, pursuant to La. Code Crim. Proc. Ann. art. 771, where testimony did not constitute evidence of another crime and there was no evidence presented to demonstrate that defendant had committed any crime by using a gun. State v. McPherson, 733 So. 2d 634, 1999 La. App. LEXIS 772 (Mar. 30, 1999).

La. Code Crim. Proc. Ann. art. 771 allowed the trial court to grant a mistrial when a comment made by a witness during trial referred to another crime committed by defendant, evidence of which was inadmissible; art. 771 required the court to admonish the jury to disregard the comment, and if that was insufficient to assure a fair trial, a mistrial court be ordered but the mere fact that a police officer testified that he had “known” defendant for a number of years did not imply that defendant had committed other crimes. State v. Young, 426 So. 2d 370, 1983 La. App. LEXIS 7662 (Jan. 17, 1983).

Prosecutor’s reference to an inadmissible juvenile offense was not governed by La. Code Crim. Proc. Ann. art. 770 (requiring mistrial) but rather by La. Code Crim. Proc. Ann. art. 771. State v. Roberts, 331 So. 2d 11, 1976 La. LEXIS 3922 (Mar. 29, 1976), reversed by 431 U.S. 633, 97 S. Ct. 1993, 52 L. Ed. 2d 637, 1977 U.S. LEXIS 102, 5 Ohio Op. 3d 252 (1977).

There was no abuse of discretion in denying a mistrial because an admonition to disregard the question cured whatever prejudice defendant might have sustained from a prosecutor’s reference to an inadmissible juvenile offense. State v. Roberts, 331 So. 2d 11, 1976 La. LEXIS 3922 (Mar. 29, 1976), reversed by 431 U.S. 633, 97 S. Ct. 1993, 52 L. Ed. 2d 637, 1977 U.S. LEXIS 102, 5 Ohio Op. 3d 252 (1977).

•• Examination

••• General Overview. — Trial court did not err in denying defendant’s motion for a mistrial when a narcotics agent’s testimony implied that defendant was a known drug dealer; the reference to alleged other crimes evidence occurred while the witness was under cross-examination by defense counsel, and under La. Code Crim. Proc. Ann. art. 771(2), the unsolicited testimony was not chargeable against the State and did not mandate a mistrial. State v. Ellison, 572 So. 2d 262, 1990 La. App. LEXIS 2587 (Nov. 14, 1990), writ of certiorari denied by 575 So. 2d 388, 1991 La. LEXIS 458 (La. 1991).

In a trial for distribution of marijuana and cocaine, defendant was not entitled to a mistrial after an undercover agent referred to a substance found on defendant after his arrest as “cocaine,” even though the identity of the substance was only confirmed later by lab testing, where the defendant did not request that the jury be admonished and the lab report identifying the substance as cocaine was later admitted into evidence. State v. Sanders, 539 So. 2d 114, 1989 La. App. LEXIS 280 (Feb. 22, 1989), writ of certiorari denied by 546 So. 2d 1212, 1989 La. LEXIS 1775 (La. 1989).

LEGAL ETHICS

• Prosecutorial Conduct. — Where prosecutor made an improper remark about the high cost of defendant’s defense, the trial court properly upheld the defense’s objection and admonished the jury, and the prosecutor immediately corrected himself; given the overwhelming evidence against defendant it could not be concluded the remarks inflamed the jury and contributed to the verdict. State v. Rosell, 544 So. 2d 1296, 1989 La. App. LEXIS 1059 (May 25, 1989), writ of certiorari denied by 551 So. 2d 1317, 1989 La. LEXIS 2635 (La. 1989).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1981-1982: A Symposium: Evidence. 43 La. L. Rev. 413 (November, 1982).

Article: Evidence. 46 La. L. Rev. 463 (January, 1986).


Art. 772. Comment on facts by judge in jury’s presence prohibited.

The judge in the presence of the jury shall not comment upon the facts of the case, either by commenting upon or recapitulating the evidence, repeating the testimony of any witness, or giving an opinion as to what has been proved, not proved, or refuted.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article was considered by the Advisory Committee, by the Council, and also at the 1963 general meeting of the Louisiana State Law Institute. The Advisory Committee unanimously adopted the article, favoring a strict rule against comment on the facts by trial judges. At the general meeting also, there was strong opposition to allowing judges to comment on the facts.

(b) This article adds new law to cover comments by the judge at all times other than during the charge. Former R.S. 15:384 was identical, but was restricted to comments made during the charge. See Art. 806, prohibiting charges to the jury concerning the facts of the case.

(c) If the judge, when ruling on the admissibility or exclusion of evidence, thinks it necessary to talk about the facts of the case in order to explain his ruling, he will have to remove the jury from the court, adjourn to his chambers, or call counsel to the bench and speak out of the hearing of the jury. See Art. 794.
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CIVIL PROCEDURE

• Trials

•• Jury Trials

••• Jury Instructions

•••• General Overview. — Trial court’s flight instruction was not an improper comment on the evidence, and did not violate La. Code Crim. Proc. Ann. arts. 772 and 806. State v. Hosford, 572 So. 2d 242, 1990 La. App. LEXIS 2601 (Nov. 14, 1990), writ of certiorari denied by 576 So. 2d 27, 1991 La. LEXIS 538 (La. 1991).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Possession

•••• General Overview. — In a drug possession trial, the trial court’s remark to the jury that the “only thing of value” in the evidence was the packet of cocaine did not imply the judge’s opinion as to how the jury should find on the merits but rather explained why the cocaine was not made available to jurors during deliberations. State v. Gultry, 471 So. 2d 804, 1985 La. App. LEXIS 8867 (May 13, 1985).

•• Crimes Against Persons

••• Robbery

•••• General Overview. — Where a trial judge extensively cross-examined a sanity commission member before the jury with the purpose of destroying the basis of his opinion that a defendant was legally insane when he committed an armed robbery, a conviction was reversed. State v. Williams, 375 So. 2d 1379, 1979 La. LEXIS 7116 (Oct. 8, 1979).

• Juries & Jurors

•• Jury Questions to the Court

••• General Overview. — Trial court did not err by repeating a jury instruction previously given in a case involving armed robbery and theft after a request was made by a jury because the court complied with La. Code Crim. Proc. Ann. art. 808; the judge did not improperly comment to the jury in violation of La. Code Crim. Proc. Ann. art. 772. State v. Asad, 870 So. 2d 455, 2004 La. App. LEXIS 821 (Apr. 7, 2004).

Trial judge did not make remarks prohibited by La. Code Crim. Proc. Ann. art. 772 when he re-instructed the jury where he did not comment on the evidence, repeat the testimony of any witness, or give an opinion as to what had been proved, not proved, or refuted. State v. Little, 768 So. 2d 182, 2000 La. App. LEXIS 1854 (July 25, 2000).

•• Province of Court & Jury

••• General Overview. — Trial court’s refusal to admonish the jury that 1:15 a.m. on October 10 was a Friday morning rather than a Saturday morning as stated by the prosecutor was proper because it would have amounted to a factual finding that was prohibited by La. Code Crim. Proc. Ann. art. 772. State v. Whitton, 770 So. 2d 844, 2000 La. App. LEXIS 2512 (Sept. 27, 2000).

Pursuant to La. Code Crim. Proc. Ann. art. 772, the judge’s reading of the charged offense did not affect the verdict. State v. Simmons, 759 So. 2d 940, 2000 La. App. LEXIS 865 (Apr. 12, 2000).

In defendant’s trial, the judge’s comment to defense counsel that he was “playing games” did not violate La. Code Crim. Proc. Ann. art. 772 because the judge was not commenting on the facts of the case. State v. Johnson, 706 So. 2d 468, 1998 La. App. LEXIS 182 (Feb. 4, 1998).

Defendant’s requested points for charge that implied that certain facts were true were improper, because, under La. Code Crim. Proc. Ann. art. 772, it was improper for the trial court to comment on the evidence or to imply what the evidence may have proven; the jury was responsible for the determination of the facts in question. State v. Prince, 688 So. 2d 643, 1997 La. App. LEXIS 84 (Jan. 24, 1997).

Trial court erred in charging the jury that oral sex was equivalent to unnatural carnal copulation and referencing prior appellate opinions because the instruction constituted a direct comment on the evidence and did not fall within the limited exception to the statute. State v. Krogh, 597 So. 2d 103, 1992 La. App. LEXIS 974 (Mar. 31, 1992), writ of certiorari denied by 600 So. 2d 652, 1992 La. LEXIS 2387 (La. 1992).

Trial court’s remarks to a 4-year-old child, that she was a sweet little girl and did a very good job, were not an improper comment on the facts of the case and did not constitute an opinion as to what facts were proved or disproved; the remarks were not equivalent to an endorsement that the child was a truthful witness. State v. Anderson, 526 So. 2d 499, 1988 La. App. LEXIS 1203 (May 17, 1988), writ of certiorari denied by 537 So. 2d 1160, 1989 La. LEXIS 255 (La. 1989).

Evidentiary rulings by a trial judge and the jury’s removal during argument on an evidentiary issue did not constitute unfavorable comment on defendant’s evidence by the trial judge in the presence of the jury during his trial for second-degree murder. State v. Sylvester, 438 So. 2d 1277, 1983 La. App. LEXIS 9308 (Oct. 12, 1983), writ of certiorari denied by 444 So. 2d 606, 1984 La. LEXIS 7934 (La. 1984).

It was questionable whether a description of an item of evidence, to record what was fully apparent to the jury, constituted a comment on the facts or a recapitulation of the evidence pursuant to La. Code Crim. Proc. Ann. art. 772; because the evidence identifying a revolver as the weapon used in a robbery was unanimous and overwhelming, the jury’s determination could not have been affected. State v. Joseph, 437 So. 2d 280, 1983 La. LEXIS 11387 (Sept. 2, 1983).

•• Voir Dire

••• General Overview. — A hypothetical given by the trial judge during voir dire was not a prohibited comment on the evidence in the case because no evidence had yet been presented in the proceeding. State v. Phillips, 670 So. 2d 588, 1996 La. App. LEXIS 347 (Feb. 29, 1996), writ denied by La. 96-2131, 699 So. 2d 85, 1997 La. LEXIS 2549 (La. Sept. 5, 1997).

Judge’s comment during voir dire that the jury had no responsibility for sentencing defendant was not a comment on the evidence and did not violate La. Code Crim. Proc. Ann. art. 772. State v. Weidert, 568 So. 2d 1162, 1990 La. App. LEXIS 2322 (Oct. 11, 1990).

Declaratory ruling that hypothetical questions were not proper in voir dire was not a comment on the evidence in violation of La. Code Crim. Proc. Ann. art. 772 and did not preclude defendants from asking questions concerning racial bias and prejudice. State v. Vaughn, 431 So. 2d 358, 1982 La. LEXIS 12910 (May 17, 1982), remanded by 431 So. 2d 358, 1983 La. LEXIS 12562 (La. 1983).

A judge’s remark regarding defendant’s guilt posed in a hypothetical question during voir dire did not unfairly prejudice the defendant under La. Code Crim. Proc. Ann. art. 772, and require the granting of a new trial. State v. Cobb, 334 So. 2d 200, 1976 La. LEXIS 4343 (June 21, 1976).

• Trials

•• General Overview. — Although the trial court erroneously referred to a police officer as an expert, the comment did not improperly reflect on the officer’s credibility where the officer’s testimony regarding his normal procedure of inspecting the rear seat of a patrol car was proper as a matter within his personal knowledge. State v. Simms, 381 So. 2d 472, 1980 La. LEXIS 7035 (Mar. 3, 1980).

Until the prohibition of La. Code Crim. Proc. Ann. art. 772 is amended or repealed by the legislature, or is otherwise invalidated, a Louisiana trial judge is barred by the Louisiana Code of Criminal Procedure from performing an affirmative role to assure from his impartial expertise some perspective to the jury as to the evidence introduced in Louisiana criminal proceedings. State v. Williams, 375 So. 2d 1379, 1979 La. LEXIS 7116 (Oct. 8, 1979).

•• Closing Arguments

••• Evidence Not Admitted. — At defendant’s trial for second-degree murder, the trial court’s remark that it was sustaining the State’s objection to defense counsel’s closing argument because defense counsel was arguing matters that were not in evidence, as prohibited by La. Code Crim. Proc. Ann. art. 774, did not violate La. Code Crim. Proc. Ann. art. 772, which prohibits a judge from commenting on the evidence, because the remark was made to explain the trial court’s ruling, was neither unfair nor prejudicial to defendant, and did not imply an opinion as to defendant’s guilt or innocence. State v. Bennett, 771 So. 2d 296, 2000 La. App. LEXIS 2936 (Nov. 8, 2000), writ denied by La. 2000-3246, 799 So. 2d 495, 2001 La. LEXIS 3993 (La. Oct. 12, 2001).

••• Fair Comment & Fair Response. — Prosecutor’s argument that defendants made their living by preying on other people was proper under La. Code Crim. Proc. Ann. art. 774 in the absence of evidence of their employment status and in the context of his comment that they were thieves, which was supported by the evidence, and the trial court’s observation of the lack of employment evidence in overruling defendant’s objection was not improper under La. Code Crim. Proc. Ann. art. 772. State v. Collins, 546 So. 2d 1246, 1989 La. App. LEXIS 1297 (June 20, 1989), writ of certiorari denied by 558 So. 2d 599, 1990 La. LEXIS 767 (La. 1990).

•• Defendant’s Rights

••• Right to Fair Trial. — Despite defendant’s contention that the judge essentially proclaimed defendant guilty during defendant’s trial for murder, in its context the judge’s comment referenced the fact that everyone was aware that the defendant had pled not guilty, and the comment was also an effort by the trial court at chastising the prosecutor for what was a poor choice of a topic for discussion in his opening statement. State v. Weber, 834 So. 2d 540, 2002 La. App. LEXIS 3864 (Dec. 4, 2002), writ denied by La. 2003-0041, 847 So. 2d 1255, 2003 La. LEXIS 2152 (La. June 27, 2003), writ denied by La. 2005-1635, 924 So. 2d 1010, 2006 La. LEXIS 723 (La. Feb. 17, 2006).

Trial court committed reversible error when it denied defendant’s request that the jury be instructed on the defenses of intoxication and self defense by stating in front of the jury that such charges were not supported by the evidence. State v. Lonigan, 263 LA. 926, 269 So. 2d 816, 1972 La. LEXIS 5864 (Nov. 28, 1972).

•• Judicial Discretion. — Trial judge did not commit reversible error when he admonished defendant about his behavior in the courtroom, in violation of La. Code Crim. Proc. Ann. art. 772, where a witness had earlier complained to the judge that defendant was making vulgar gestures at him and the trial court issued a cautionary instruction to the effect that if defendant was doing something he should stop and where the judge gave an admonishment to the jury. State v. Lewis, 781 So. 2d 650, 2001 La. App. LEXIS 324 (Feb. 14, 2001), writ denied by La. 2001-0949, 804 So. 2d 629, 2001 La. LEXIS 3815 (La. Dec. 14, 2001).

At defendant’s trial for second-degree murder, the trial court’s remark that it was sustaining the State’s objection to defense counsel’s closing argument because defense counsel was arguing matters that were not in evidence, as prohibited by La. Code Crim. Proc. Ann. art. 774, did not violate La. Code Crim. Proc. Ann. art. 772, which prohibits a judge from commenting on the evidence, because the remark was made to explain the trial court’s ruling, was neither unfair nor prejudicial to defendant, and did not imply an opinion as to defendant’s guilt or innocence. State v. Bennett, 771 So. 2d 296, 2000 La. App. LEXIS 2936 (Nov. 8, 2000), writ denied by La. 2000-3246, 799 So. 2d 495, 2001 La. LEXIS 3993 (La. Oct. 12, 2001).

La. Code Crim. Proc. Ann. art. 772 does not apply to statements of the trial judge’s reasons for rulings on objections relating to the admissibility of evidence or to explain the purpose for which evidence is offered or admitted, provided the remarks are not unfair or prejudicial to the defendant; moreover, the trial judge’s comments on the evidence are harmless error if those remarks do not imply an opinion as to the defendant’s guilt or innocence. State v. Ballay, 757 So. 2d 115, 2000 La. App. LEXIS 386 (Feb. 29, 2000), writ denied by La. 2000-0908, 790 So. 2d 13, 2001 La. LEXIS 1469 (La. Apr. 20, 2001).

Trial judge’s disparaging remarks or intemperate criticism of defense counsel may constitute reversible error when such remarks adversely influence and prejudice the jury against the defendant; however, in order to constitute reversible error, the effect of the improper comments must be such as to have influenced the jury and contributed to the verdict. State v. Ballay, 757 So. 2d 115, 2000 La. App. LEXIS 386 (Feb. 29, 2000), writ denied by La. 2000-0908, 790 So. 2d 13, 2001 La. LEXIS 1469 (La. Apr. 20, 2001).

Where the trial judge read aloud the defendant’s statement, which had previously been admitted in evidence, there was no unfair comment on the evidence, as defined by La. Code Crim. Proc. Ann. art. 772. State v. Pitts, 739 So. 2d 230, 1999 La. App. LEXIS 1144 (Mar. 31, 1999).

Where the trial judge commented that it would be a waste of time to present certain evidence without waiting until there was cross-examination on other exhibits, she was not commenting on the value of the evidence but was rather attempting to regulate the orderly presentation of evidence to the jury, which was within her discretion. State v. Jamison, 565 So. 2d 1080, 1990 La. App. LEXIS 1912 (July 31, 1990).

While the trial judge’s remarks giving reasons for his ruling came close to a comment on the evidence, defendant was not so prejudiced as to require a new trial. State v. Guillot, 353 So. 2d 1005, 1977 La. LEXIS 6782 (Dec. 19, 1977).

Trial judge does not violate the prohibition against judicial comment on the facts or evidence in the presence of the jury, as provided in La. Code Crim. Proc. Ann. art. 772 where, in front of the jury he gives his reasons for his rulings on objections, for admitting or excluding evidence, or stating the purpose for which evidence is offered or admitted where such remarks are not unfair and prejudicial to the accused. State v. Sheppard, 350 So. 2d 615, 1977 La. LEXIS 4678 (Sept. 19, 1977).

•• Motions for Mistrial. — In defendant’s trial for arson with intent to defraud, defendant was not entitled to a mistrial or admonishment of the jury under La. Code Crim. Proc. Ann. arts. 770(2) and 771 after other crimes evidence was elicited from a witness, where a comment by the witness was a reasonable response to the questions posed by defense counsel, and the witness did not intentionally refer to the other crimes of which defendant was charged. State v. Lopinto, 619 So. 2d 686, 1993 La. App. LEXIS 1852 (May 13, 1993).

Behavior at bench conferences that possibly may have been overheard by the jury or possibly interpreted as detrimental to the defense was held to not be sufficient grounds for a mistrial. State v. Hamilton, 481 So. 2d 135, 1985 La. App. LEXIS 10454 (Dec. 4, 1985).

Trial judge’s calling preliminary and relatively unimportant facts “undisputed” and his alleged failure to recognize the questions as leading were neither unfair nor prejudicial; the court found that the judge correctly applied the guidelines of La. Code Crim. Proc. Ann. art. 771 and admonished the jury to disregard his comment. State v. Nolen, 461 So. 2d 1073, 1984 La. App. LEXIS 10232 (Nov. 27, 1984).

A judge’s remark regarding defendant’s guilt posed in a hypothetical question during voir dire did not unfairly prejudice the defendant under La. Code Crim. Proc. Ann. art. 772, and require the granting of a new trial. State v. Cobb, 334 So. 2d 200, 1976 La. LEXIS 4343 (June 21, 1976).

•• Opening Statements. — Despite defendant’s contention that the judge essentially proclaimed defendant guilty during defendant’s trial for murder, in its context the judge’s comment referenced the fact that everyone was aware that the defendant had pled not guilty, and the comment was also an effort by the trial court at chastising the prosecutor for what was a poor choice of a topic for discussion in his opening statement. State v. Weber, 834 So. 2d 540, 2002 La. App. LEXIS 3864 (Dec. 4, 2002), writ denied by La. 2003-0041, 847 So. 2d 1255, 2003 La. LEXIS 2152 (La. June 27, 2003), writ denied by La. 2005-1635, 924 So. 2d 1010, 2006 La. LEXIS 723 (La. Feb. 17, 2006).

Action of the trial court in reminding defense counsel that argument during opening statements was not permitted did not represent a prohibited comment on the evidence by the judge. State v. Ellwest Stereo Theatres, Inc., 412 So. 2d 594, 1982 La. LEXIS 10646 (Apr. 5, 1982).

• Defenses

•• Insanity

••• Insanity Defense. — Hypothetical questions posed by a trial judge to a member of a sanity commission testifying for the defense, based on stating one interpretation of part of the facts, constituted a comment upon the facts of the case under La. Code Crim. Proc. Ann. art. 772 by commenting upon or recapitulating the evidence, repeating the testimony of a witness, or giving an opinion as to what had been proved, not proved, or refuted, which required the reversal of a defendant’s conviction for armed robbery. State v. Williams, 375 So. 2d 1379, 1979 La. LEXIS 7116 (Oct. 8, 1979).

• Jury Instructions

•• General Overview. — Comment by a trial judge, after instructing on the definition of manslaughter as requested by the jury, that he hadn’t defined the offense earlier because “it just doesn’t fit this set of facts” violated the prohibition against such judicial remarks set forth in La. Code Crim. Proc. Ann. art. 772 and was clearly prejudicial to defendant, requiring reversal of his conviction. State v. Walker, 710 So. 2d 304, 1998 La. App. LEXIS 395 (Mar. 6, 1998).

•• Particular Instructions

••• Use of Particular Evidence. — Defendant’s requested points for charge that implied that certain facts were true were improper, because, under La. Code Crim. Proc. Ann. art. 772, it was improper for the trial court to comment on the evidence or to imply what the evidence may have proven; the jury was responsible for the determination of the facts in question. State v. Prince, 688 So. 2d 643, 1997 La. App. LEXIS 84 (Jan. 24, 1997).

• Postconviction Proceedings

•• Motions for New Trial. — While the trial judge’s remarks giving reasons for his ruling came close to a comment on the evidence, defendant was not so prejudiced as to require a new trial. State v. Guillot, 353 So. 2d 1005, 1977 La. LEXIS 6782 (Dec. 19, 1977).

• Appeals

•• Reversible Errors

••• General Overview. — Where a trial judge extensively cross-examined a sanity commission member before the jury with the purpose of destroying the basis of his opinion that a defendant was legally insane when he committed an armed robbery, a conviction was reversed. State v. Williams, 375 So. 2d 1379, 1979 La. LEXIS 7116 (Oct. 8, 1979).

Hypothetical questions posed by a trial judge to a member of a sanity commission testifying for the defense, based on stating one interpretation of part of the facts, constituted a comment upon the facts of the case under La. Code Crim. Proc. Ann. art. 772 by commenting upon or recapitulating the evidence, repeating the testimony of a witness, or giving an opinion as to what had been proved, not proved, or refuted, which required the reversal of a defendant’s conviction for armed robbery. State v. Williams, 375 So. 2d 1379, 1979 La. LEXIS 7116 (Oct. 8, 1979).

•• Reviewability

••• Preservation for Review

•••• General Overview. — By failing to object timely and to reserve a bill of exceptions, defendant waived his right to subsequently attack a judgment based on remarks by a trial judge that amounted to comments on the evidence; comments on the evidence by a trial judge were not a part of the record for purposes of “patent error.” State v. Refuge, 300 So. 2d 489, 1974 La. LEXIS 4087 (Aug. 30, 1974).

•• Standards of Review

••• Harmless & Invited Errors

•••• General Overview. — Where the judge referred to defendant as an offender in violation of La. Code Crim. Proc. Ann. art. 772, the statement was not a comment on other offenses committed by defendant, in violation of La. Code Crim. Proc. Ann. art. 770(2), and was harmless error that did not influence the jury or contribute to the verdict. State v. Davis, 726 So. 2d 500, 1999 La. App. LEXIS 154 (Jan. 26, 1999).

Where, in the midst of a dialogue between the prosecutor and defense counsel, which began during defense counsel’s cross-examination of a witness for the State, the trial judge interjected a comment about the witness’s earlier testimony, the judge’s comment was not a prejudicial violation of La. Code Crim. Proc. Ann. art. 772, because the comment was made in the context of the judge’s ruling on an objection and the defendant had not shown that the judge’s statement was unfair or prejudicial to the defendant, nor that the comment implied any opinion as to the guilt or innocence of the defendant, and the defendant was not hampered in his ability to elicit testimony or evidence. State v. Hubbard, 708 So. 2d 1099, 1998 La. App. LEXIS 84 (Jan. 27, 1998), writ denied by La. 98-0643, 723 So. 2d 415, 1998 La. LEXIS 2629 (La. Aug. 28, 1998).

EVIDENCE

• General Overview. — Trial court’s remarks, although arguably incorrect or improper, did not violate La. Code Crim. Proc. Ann. art. 772, because they were not inflammatory or prejudicial and they were aimed at having the trial proceed in an orderly manner with relevant evidence and did not focus on defendant’s guilt or innocence on the crimes charged. State v. Boudreaux, 782 So. 2d 1194, 2001 La. App. LEXIS 713 (Apr. 4, 2001), writ denied by La. 2001-1369, 812 So. 2d 645, 2002 La. LEXIS 1015 (La. Mar. 28, 2002).

Trial court improperly commented on the evidence and informed the jury that defendant was guilty of the charge of molestation of a juvenile, and his comments were improper under La. Code Crim. Proc. Ann. art. 772. State v. Colligan, 679 So. 2d 184, 1996 La. App. LEXIS 1519 (Aug. 7, 1996).

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor. — Where the trial judge read aloud the defendant’s statement, which had previously been admitted in evidence, there was no unfair comment on the evidence, as defined by La. Code Crim. Proc. Ann. art. 772. State v. Pitts, 739 So. 2d 230, 1999 La. App. LEXIS 1144 (Mar. 31, 1999).

Where defendant sought to introduce a letter from a football coach in order to explain his presence in California at the time of his arrest and to negate his inclination to participate in an armed robbery, comments made by the judge about the letter not being proof of any scholarship were not prohibited by La. Code Crim. Proc. Ann. art. 772, but were a proper explanation of the limited purpose for which the evidence was offered and admitted. State v. Williams, 397 So. 2d 1287, 1981 La. LEXIS 7908 (Apr. 6, 1981).

Trial judge does not violate the prohibition against judicial comment on the facts or evidence in the presence of the jury, as provided in La. Code Crim. Proc. Ann. art. 772 where, in front of the jury he gives his reasons for his rulings on objections, for admitting or excluding evidence, or stating the purpose for which evidence is offered or admitted where such remarks are not unfair and prejudicial to the accused. State v. Sheppard, 350 So. 2d 615, 1977 La. LEXIS 4678 (Sept. 19, 1977).

During defendant’s armed robbery trial, the trial judge’s statement in the jury’s presence of his reason for overruling defendant’s motion for production of a police report was not an improper comment on the evidence because it was neither unfair nor prejudicial to defendant. State v. Lane, 302 So. 2d 880, 1974 La. LEXIS 4230 (Oct. 11, 1974).

•• Judicial Intervention in Trials

••• Comments by Judges

•••• General Overview. — Trial court did not err by repeating a jury instruction previously given in a case involving armed robbery and theft after a request was made by a jury because the court complied with La. Code Crim. Proc. Ann. art. 808; the judge did not improperly comment to the jury in violation of La. Code Crim. Proc. Ann. art. 772. State v. Asad, 870 So. 2d 455, 2004 La. App. LEXIS 821 (Apr. 7, 2004).

As the remarks of the trial judge to the effect that the relevancy of proffered evidence had not yet been shown were a permissible explanatory comment in support of his ruling, this article was inapplicable. State v. Nightengale, 818 So. 2d 819, 2002 La. App. LEXIS 1308 (May 8, 2002), writ denied by La. 2002-1685, 833 So. 2d 329, 2002 La. LEXIS 3791 (La. Dec. 19, 2002).

Trial judge did not violate La. Code Crim. Proc. Ann. art. 772 when he asked an officer witness five questions concerning the procedure that was used in the photographic line-up because the questions simply augmented those already asked by the prosecutor, and there was no indication that the judge assumed the role of prosecutor. State v. Offray, 797 So. 2d 764, 2001 La. App. LEXIS 2167 (Sept. 26, 2001), writ denied by La. 2001-2859, 823 So. 2d 940, 2002 La. LEXIS 2515 (La. Aug. 30, 2002).

Trial court’s refusal to admonish the jury that 1:15 a.m. on October 10 was a Friday morning rather than a Saturday morning as stated by the prosecutor was proper because it would have amounted to a factual finding that was prohibited by La. Code Crim. Proc. Ann. art. 772. State v. Whitton, 770 So. 2d 844, 2000 La. App. LEXIS 2512 (Sept. 27, 2000).

La. Code Crim. Proc. Ann. art. 772 does not apply to statements of the trial judge’s reasons for rulings on objections relating to the admissibility of evidence or to explain the purpose for which evidence is offered or admitted, provided the remarks are not unfair or prejudicial to the defendant; moreover, the trial judge’s comments on the evidence are harmless error if those remarks do not imply an opinion as to the defendant’s guilt or innocence. State v. Ballay, 757 So. 2d 115, 2000 La. App. LEXIS 386 (Feb. 29, 2000), writ denied by La. 2000-0908, 790 So. 2d 13, 2001 La. LEXIS 1469 (La. Apr. 20, 2001).

Trial judge’s disparaging remarks or intemperate criticism of defense counsel may constitute reversible error when such remarks adversely influence and prejudice the jury against the defendant; however, in order to constitute reversible error, the effect of the improper comments must be such as to have influenced the jury and contributed to the verdict. State v. Ballay, 757 So. 2d 115, 2000 La. App. LEXIS 386 (Feb. 29, 2000), writ denied by La. 2000-0908, 790 So. 2d 13, 2001 La. LEXIS 1469 (La. Apr. 20, 2001).

In defendant’s case for distributing cocaine in violation of La. Rev. Stat. Ann. § 40:967(A), the trial judge’s comments and questions regarding the timing of the issuance of a warrant during the trial did not violate the no-judicial comment rule, La. Code Crim. Proc. Ann. art. 772, because the remarks did not imply an opinion as to defendant’s guilt or innocence. State v. Lott, 712 So. 2d 289, 1998 La. App. LEXIS 1479 (May 27, 1998).

Where, in the midst of a dialogue between the prosecutor and defense counsel, which began during defense counsel’s cross-examination of a witness for the State, the trial judge interjected a comment about the witness’s earlier testimony, the judge’s comment was not a prejudicial violation of La. Code Crim. Proc. Ann. art. 772, because the comment was made in the context of the judge’s ruling on an objection and the defendant had not shown that the judge’s statement was unfair or prejudicial to the defendant, nor that the comment implied any opinion as to the guilt or innocence of the defendant, and the defendant was not hampered in his ability to elicit testimony or evidence. State v. Hubbard, 708 So. 2d 1099, 1998 La. App. LEXIS 84 (Jan. 27, 1998), writ denied by La. 98-0643, 723 So. 2d 415, 1998 La. LEXIS 2629 (La. Aug. 28, 1998).

A hypothetical given by the trial judge during voir dire was not a prohibited comment on the evidence in the case because no evidence had yet been presented in the proceeding. State v. Phillips, 670 So. 2d 588, 1996 La. App. LEXIS 347 (Feb. 29, 1996), writ denied by La. 96-2131, 699 So. 2d 85, 1997 La. LEXIS 2549 (La. Sept. 5, 1997).

Where a trial court clarified the testimony of a state witness, the fact the conversation was held in the presence of a jury did not constitute unfair comment, pursuant to La. Code Crim. Proc. Ann. art. 772. State v. McLaren, 619 So. 2d 664, 1993 La. App. LEXIS 1854 (May 13, 1993).

Where a trial resumed after a short recess and the trial judge referred the witness to the question and answer that had been asked of her before the recess, the trial judge was merely attempting to help resume the witness’ testimony at the time of the interruption so that the jury could better follow the presentation of evidence, and was not commenting on the evidence in contravention of La. Code Crim. Proc. Ann. art. 772. State v. Savage, 575 So. 2d 478, 1991 La. App. LEXIS 220 (Feb. 6, 1991), writ of certiorari denied by 586 So. 2d 556, 1991 La. LEXIS 2787 (La. 1991).

Trial court’s flight instruction was not an improper comment on the evidence, and did not violate La. Code Crim. Proc. Ann. arts. 772 and 806. State v. Hosford, 572 So. 2d 242, 1990 La. App. LEXIS 2601 (Nov. 14, 1990), writ of certiorari denied by 576 So. 2d 27, 1991 La. LEXIS 538 (La. 1991).

Judge’s comment during voir dire that the jury had no responsibility for sentencing defendant was not a comment on the evidence and did not violate La. Code Crim. Proc. Ann. art. 772. State v. Weidert, 568 So. 2d 1162, 1990 La. App. LEXIS 2322 (Oct. 11, 1990).

Trial court made an impermissible comment on the evidence under La. Code Crim. Proc. Ann. art. 772 because it cocked the pistol that was presented for evidence during the trial and it pulled the trigger which produced an audible sound. State v. Brooks, 499 So. 2d 741, 1986 La. App. LEXIS 8386 (Dec. 19, 1986).

At defendant’s trial on charge of aggravated rape, the trial judge erred by giving candy to a child victim in front of the jury after she testified against defendant. State v. Cook, 485 So. 2d 606, 1986 La. App. LEXIS 6377 (Mar. 12, 1986), writ of certiorari denied by 493 So. 2d 632, 1986 La. LEXIS 7086 (La. 1986).

Trial judge’s comments to the jury as to the voluntariness of defendant’s confession were considered remarks as to the reasons for the admission of that evidence and not remarks as to the actual confession or the voluntariness thereof and accordingly, were proper and harmless. State v. Killion, 483 So. 2d 1281, 1986 La. App. LEXIS 6101 (Feb. 14, 1986), writ denied by 492 So. 2d 1215, 1986 La. LEXIS 6971 (La. 1986).

In a drug possession trial, the trial court’s remark to the jury that the “only thing of value” in the evidence was the packet of cocaine did not imply the judge’s opinion as to how the jury should find on the merits but rather explained why the cocaine was not made available to jurors during deliberations. State v. Gultry, 471 So. 2d 804, 1985 La. App. LEXIS 8867 (May 13, 1985).

Trial judge’s calling preliminary and relatively unimportant facts “undisputed” and his alleged failure to recognize the questions as leading were neither unfair nor prejudicial; the court found that the judge correctly applied the guidelines of La. Code Crim. Proc. Ann. art. 771 and admonished the jury to disregard his comment. State v. Nolen, 461 So. 2d 1073, 1984 La. App. LEXIS 10232 (Nov. 27, 1984).

Trial court’s participation in the examination of a witness during an armed robbery prosecution was not a recapitulation or repetition of testimony in violation of La. Code Crim. Proc. Ann. art. 772 where the trial court was not commenting on the evidence, but was merely attempting to clarify the prior testimony and the witness’s response; moreover, no prejudice was caused to defendant, as the witness did not revise her previous answer to the court’s clarification of the question. State v. Roberson, 445 So. 2d 12, 1983 La. App. LEXIS 9878 (Dec. 9, 1983).

It was questionable whether a description of an item of evidence, to record what was fully apparent to the jury, constituted a comment on the facts or a recapitulation of the evidence pursuant to La. Code Crim. Proc. Ann. art. 772; because the evidence identifying a revolver as the weapon used in a robbery was unanimous and overwhelming, the jury’s determination could not have been affected. State v. Joseph, 437 So. 2d 280, 1983 La. LEXIS 11387 (Sept. 2, 1983).

Trial court did not err by denying defendant’s request for a mistrial based upon the trial judge’s comments concerning the chain of custody of an item of physical evidence because the comments did not violate La. Code Crim. Proc. Ann. art. 772, as the comments were merely an explanation of the trial judge’s ruling and were not unfair or prejudicial. State v. Knighton, 436 So. 2d 1141, 1983 La. LEXIS 10722 (May 23, 1983), writ of certiorari denied by 465 U.S. 1051, 104 S. Ct. 1330, 79 L. Ed. 2d 725, 1984 U.S. LEXIS 190, 52 U.S.L.W. 3612 (1984).

Trial judge’s ruling regarding an objection to hypothetical questions was not a comment on the evidence; it was a ruling that hypothetical questions were improper in voir dire. State v. Vaughn, 431 So. 2d 358, 1982 La. LEXIS 12910 (May 17, 1982), remanded by 431 So. 2d 358, 1983 La. LEXIS 12562 (La. 1983).

Declaratory ruling that hypothetical questions were not proper in voir dire was not a comment on the evidence in violation of La. Code Crim. Proc. Ann. art. 772 and did not preclude defendants from asking questions concerning racial bias and prejudice. State v. Vaughn, 431 So. 2d 358, 1982 La. LEXIS 12910 (May 17, 1982), remanded by 431 So. 2d 358, 1983 La. LEXIS 12562 (La. 1983).

Action of the trial court in reminding defense counsel that argument during opening statements was not permitted did not represent a prohibited comment on the evidence by the judge. State v. Ellwest Stereo Theatres, Inc., 412 So. 2d 594, 1982 La. LEXIS 10646 (Apr. 5, 1982).

Where defendant sought to introduce a letter from a football coach in order to explain his presence in California at the time of his arrest and to negate his inclination to participate in an armed robbery, comments made by the judge about the letter not being proof of any scholarship were not prohibited by La. Code Crim. Proc. Ann. art. 772, but were a proper explanation of the limited purpose for which the evidence was offered and admitted. State v. Williams, 397 So. 2d 1287, 1981 La. LEXIS 7908 (Apr. 6, 1981).

Until the prohibition of La. Code Crim. Proc. Ann. art. 772 is amended or repealed by the legislature, or is otherwise invalidated, a Louisiana trial judge is barred by the Louisiana Code of Criminal Procedure from performing an affirmative role to assure from his impartial expertise some perspective to the jury as to the evidence introduced in Louisiana criminal proceedings. State v. Williams, 375 So. 2d 1379, 1979 La. LEXIS 7116 (Oct. 8, 1979).

Where a trial judge extensively cross-examined a sanity commission member before the jury with the purpose of destroying the basis of his opinion that a defendant was legally insane when he committed an armed robbery, a conviction was reversed. State v. Williams, 375 So. 2d 1379, 1979 La. LEXIS 7116 (Oct. 8, 1979).

Hypothetical questions posed by a trial judge to a member of a sanity commission testifying for the defense, based on stating one interpretation of part of the facts, constituted a comment upon the facts of the case under La. Code Crim. Proc. Ann. art. 772 by commenting upon or recapitulating the evidence, repeating the testimony of a witness, or giving an opinion as to what had been proved, not proved, or refuted, which required the reversal of a defendant’s conviction for armed robbery. State v. Williams, 375 So. 2d 1379, 1979 La. LEXIS 7116 (Oct. 8, 1979).

In defendants’ trial for rape, defendants were not entitled to a mistrial when, during defense counsel’s cross-examination of a witness, the trial court commented, on the heels of a question by defense counsel concerning the witness’s prior testimony, “that is not what she said,” where the comment was not one from which the jury could infer any expression of the trial judge’s opinion concerning a relevant issue of fact or the credibility of a witness. State v. Williams, 355 So. 2d 1291, 1978 La. LEXIS 7260 (Mar. 6, 1978).

While the trial judge’s remarks giving reasons for his ruling came close to a comment on the evidence, defendant was not so prejudiced as to require a new trial. State v. Guillot, 353 So. 2d 1005, 1977 La. LEXIS 6782 (Dec. 19, 1977).

Under La. Code Crim. Proc. Ann. art. 772, the judge in the presence of the jury shall not comment upon the facts of the case, either by commenting or recapitulating the evidence, repeating the testimony of any witness, or giving an opinion as to what has been proved, not proved, or refuted. State v. Henry, 352 So. 2d 643, 1977 La. LEXIS 6729 (Nov. 14, 1977).

During defendant’s armed robbery trial, the trial judge’s statement in the jury’s presence of his reason for overruling defendant’s motion for production of a police report was not an improper comment on the evidence because it was neither unfair nor prejudicial to defendant. State v. Lane, 302 So. 2d 880, 1974 La. LEXIS 4230 (Oct. 11, 1974).

In defendant’s trial for murder, the trial court’s ruling in the presence of the jury on the denial of defendant’s motion for a directed verdict of acquittal did not constitute a comment on the facts within the meaning of La. Code Crim. Proc. Ann. art. 772. State v. Millsap, 258 LA. 883, 248 So. 2d 324, 1971 La. LEXIS 4385 (May 4, 1971).

•• Limited Admissibility. — Where defendant sought to introduce a letter from a football coach in order to explain his presence in California at the time of his arrest and to negate his inclination to participate in an armed robbery, comments made by the judge about the letter not being proof of any scholarship were not prohibited by La. Code Crim. Proc. Ann. art. 772, but were a proper explanation of the limited purpose for which the evidence was offered and admitted. State v. Williams, 397 So. 2d 1287, 1981 La. LEXIS 7908 (Apr. 6, 1981).

•• Objections & Offers of Proof

••• General Overview. — Where, in the midst of a dialogue between the prosecutor and defense counsel, which began during defense counsel’s cross-examination of a witness for the State, the trial judge interjected a comment about the witness’s earlier testimony, the judge’s comment was not a prejudicial violation of La. Code Crim. Proc. Ann. art. 772, because the comment was made in the context of the judge’s ruling on an objection and the defendant had not shown that the judge’s statement was unfair or prejudicial to the defendant, nor that the comment implied any opinion as to the guilt or innocence of the defendant, and the defendant was not hampered in his ability to elicit testimony or evidence. State v. Hubbard, 708 So. 2d 1099, 1998 La. App. LEXIS 84 (Jan. 27, 1998), writ denied by La. 98-0643, 723 So. 2d 415, 1998 La. LEXIS 2629 (La. Aug. 28, 1998).

•• Rulings on Evidence. — As the remarks of the trial judge to the effect that the relevancy of proffered evidence had not yet been shown were a permissible explanatory comment in support of his ruling, this article was inapplicable. State v. Nightengale, 818 So. 2d 819, 2002 La. App. LEXIS 1308 (May 8, 2002), writ denied by La. 2002-1685, 833 So. 2d 329, 2002 La. LEXIS 3791 (La. Dec. 19, 2002).

Evidentiary rulings by a trial judge and the jury’s removal during argument on an evidentiary issue did not constitute unfavorable comment on defendant’s evidence by the trial judge in the presence of the jury during his trial for second-degree murder. State v. Sylvester, 438 So. 2d 1277, 1983 La. App. LEXIS 9308 (Oct. 12, 1983), writ of certiorari denied by 444 So. 2d 606, 1984 La. LEXIS 7934 (La. 1984).

• Relevance

•• Prior Acts, Crimes & Wrongs. — Where the judge referred to defendant as an offender in violation of La. Code Crim. Proc. Ann. art. 772, the statement was not a comment on other offenses committed by defendant, in violation of La. Code Crim. Proc. Ann. art. 770(2), and was harmless error that did not influence the jury or contribute to the verdict. State v. Davis, 726 So. 2d 500, 1999 La. App. LEXIS 154 (Jan. 26, 1999).

• Testimony

•• Lay Witnesses

••• Personal Knowledge. — Although the trial court erroneously referred to a police officer as an expert, the comment did not improperly reflect on the officer’s credibility where the officer’s testimony regarding his normal procedure of inspecting the rear seat of a patrol car was proper as a matter within his personal knowledge. State v. Simms, 381 So. 2d 472, 1980 La. LEXIS 7035 (Mar. 3, 1980).

LEGAL ETHICS

• Judicial Conduct. — Comment by a trial judge, after instructing on the definition of manslaughter as requested by the jury, that he hadn’t defined the offense earlier because “it just doesn’t fit this set of facts” violated the prohibition against such judicial remarks set forth in La. Code Crim. Proc. Ann. art. 772 and was clearly prejudicial to defendant, requiring reversal of his conviction. State v. Walker, 710 So. 2d 304, 1998 La. App. LEXIS 395 (Mar. 6, 1998).

Trial court committed reversible error when it denied defendant’s request that the jury be instructed on the defenses of intoxication and self defense by stating in front of the jury that such charges were not supported by the evidence. State v. Lonigan, 263 LA. 926, 269 So. 2d 816, 1972 La. LEXIS 5864 (Nov. 28, 1972).

TREATISES AND LAW REVIEWS

Louisiana Treatises. — Louisiana Code of Evidence Practice Guide Article 503 > CHAPTER 5. TESTIMONIAL PRIVILEGES > Article 503. Comment on or Inference from Claim of Privilege; Instructions; Exception.

Louisiana Code of Evidence Practice Guide Article 614 > CHAPTER 6. WITNESSES > Article 614. Calling and Questioning of Witnesses by Court.

Art. 773. Order of evidence; foundation.

Neither the state nor the defendant can be controlled by the court as to the order in which evidence shall be adduced. The procedure for laying a foundation is provided in the Louisiana Code of Evidence. (Acts 1988, No. 515, § 3, eff. Jan. 1, 1989.)

Editor’s Notes. — See Acts 1988, No. 515, § 12.

COMMENTARY

Louisiana Official Revision Comments

1966. — The basic purpose of this article is to allow counsel to have a free hand in the conduct of his case. Furthermore, frequently the admissibility of some evidence depends on whether other evidence is admitted. Necessarily, such related evidence cannot be introduced at the same moment and frequently requires the joint testimony of several witnesses. Usually, therefore, the first piece of evidence is admitted subject to being “connected up” or subject to the second related piece of evidence being admitted.

CROSS REFERENCES

Louisiana Law. — Mode and order of interrogation and presentation, see La. C.E. Art. 611.

JUDICIAL DECISIONS

INDEX

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Inchoate Crimes

••• Conspiracy

•••• General Overview

EVIDENCE

• General Overview

• Authentication

•• General Overview

•• Chain of Custody

• Demonstrative Evidence

•• Photographs

• Documentary Evidence

•• Writings

••• General Overview

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor

• Relevance

•• Character Evidence

• Testimony

•• Experts

••• Criminal Trials

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Inchoate Crimes

••• Conspiracy

•••• General Overview. — Where, before any fires had occurred, a defendant on trial for conspiracy to commit arson with intent to defraud made various statements about the setting of fires in his home and in his brother’s home, including telling a fireman that his brother was looking for someone to set fire to the brother’s home, and then, after such a fire, telling the fireman that he, the defendant, had started it, there was no error in the admission of such evidence before any conspiracy was established. State v. Allen, 526 So. 2d 1198, 1988 La. App. LEXIS 541 (Apr. 6, 1988), reversed by 539 So. 2d 1232, 1989 La. LEXIS 681 (La. 1989).

EVIDENCE

• General Overview. — Trial court was not permitted to control the State’s evidence under La. Code Crim. Proc. Ann. art. 773 and did not err in allowing a preliminary question as to whether a witness could identify an exhibit that was never offered into evidence. State v. Green, 273 So. 2d 288, 1973 La. LEXIS 5923 (Feb. 13, 1973).

• Authentication

•• General Overview. — In a drug possession trial, the trial court did not err by restricting defense counsel’s traversal examination of the arresting police officer as to the admissibility of the drugs, the envelope in which the drugs were seized, and the crime lab report, because defense counsel’s question went to the weight to be given such evidence rather than to its admissibility; under La. Code Crim. Proc. Ann. art. 773, neither defense counsel nor the trial court was permitted to control the order in which the state decided to offer its proof of guilt or establish chain of custody. State v. Livings, 548 So. 2d 77, 1989 La. App. LEXIS 1444 (July 17, 1989), writ of certiorari denied by 552 So. 2d 394, 1989 La. LEXIS 2865 (La. 1989).

•• Chain of Custody. — Proper foundation was made to admit two dresses into evidence in defendant’s trial for attempted theft where a store’s security officer testified that the dresses were the ones that he observed her attempting to conceal while at the store and where defendant also identified both dresses as the ones involved in the prosecution. Any break in the chain of custody went to the weight and not the admissibility of the dresses. State v. French, 538 So. 2d 1117, 1989 La. App. LEXIS 265 (Feb. 15, 1989), writ of certiorari denied by 543 So. 2d 18, 1989 La. LEXIS 1344 (La. 1989).

Photos of the crime scene and clothes worn by defendant were properly admitted into evidence under La. Code Crim. Proc. Ann. art. 773 through testimony of the witnesses to the crime. State v. Williams, 420 So. 2d 1116, 1982 La. LEXIS 12243 (Oct. 18, 1982).

Police officer’s testimony regarding the “chain of custody” of two slides containing fingerprints found at the scene of the burglary, which explained the procedures followed by the latent print section of the crime laboratory, specified the location, method of preservation, classification, and those who had access to the prints while in police custody, and that the prints were those he took at the scene of the burglary, amply laid the foundation for admitting the slides into evidence under La. Code Crim. Proc. Ann. art. 773. State v. Walker, 263 LA. 67, 267 So. 2d 197, 1972 La. LEXIS 5389 (Oct. 4, 1972).

• Demonstrative Evidence

•• Photographs. — When a witness identified a photograph as a true depiction of the scene it purported to represent, the testimony of the photographer who took the picture was unnecessary for the foundation required for its admission by La. Code Crim. Proc. Ann. art. 773. State v. Anthony, 347 So. 2d 483, 1977 La. LEXIS 4917 (June 20, 1977).

• Documentary Evidence

•• Writings

••• General Overview. — Although the prosecutor did not lay a foundation when the evidence was first introduced, the evidence was properly admitted because the evidence was connected up with subsequent evidence. State v. Webb, 307 So. 2d 582, 1975 La. LEXIS 3820 (Jan. 20, 1975).

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor. — Proper foundation was made to admit two dresses into evidence in defendant’s trial for attempted theft where a store’s security officer testified that the dresses were the ones that he observed her attempting to conceal while at the store and where defendant also identified both dresses as the ones involved in the prosecution. Any break in the chain of custody went to the weight and not the admissibility of the dresses. State v. French, 538 So. 2d 1117, 1989 La. App. LEXIS 265 (Feb. 15, 1989), writ of certiorari denied by 543 So. 2d 18, 1989 La. LEXIS 1344 (La. 1989).

In defendant’s murder trial, former La. Rev. Stat. Ann. § 15:482 (now La. Code Evid. Ann. art. 608) and La. Code Crim. Proc. Ann. art. 773 precluded defendant from cross-examining his victim during the State’s case in chief about a prior stabbing incident involving defendant and his victim, but did not preclude defendant’s counsel from questioning defendant about the incident during defendant’s case in chief, where the foundation for introducing such evidence was not laid during the State’s case in chief but was laid during defendant’s case in chief. State v. Navarre, 498 So. 2d 249, 1986 La. App. LEXIS 8298 (Nov. 12, 1986).

Foundation laid by the State was sufficient where a witness had ample opportunity to view a gun and identified it as the one used in a robbery, and three other eyewitnesses testified that it resembled the gun used; any lack of certainty went to the weight of the evidence rather than its admissibility. State v. Johnson, 489 So. 2d 301, 1986 La. App. LEXIS 6833 (May 12, 1986).

During trial, the basis of the defense objection to the expert chemist’s testimony was that the witness was being called prematurely, as the State at that time had not yet established the chain of custody of the tablets; instead, the record disclosed that the tablets were not admitted into evidence during the expert’s testimony, but were simply marked for identification. State v. Mitchell, 311 So. 2d 888, 1975 La. LEXIS 5085 (Apr. 24, 1975).

Although the prosecutor did not lay a foundation when the evidence was first introduced, the evidence was properly admitted because the evidence was connected up with subsequent evidence. State v. Webb, 307 So. 2d 582, 1975 La. LEXIS 3820 (Jan. 20, 1975).

• Relevance

•• Character Evidence. — In defendant’s murder trial, former La. Rev. Stat. Ann. § 15:482 (now La. Code Evid. Ann. art. 608) and La. Code Crim. Proc. Ann. art. 773 precluded defendant from cross-examining his victim during the State’s case in chief about a prior stabbing incident involving defendant and his victim, but did not preclude defendant’s counsel from questioning defendant about the incident during defendant’s case in chief, where the foundation for introducing such evidence was not laid during the State’s case in chief but was laid during defendant’s case in chief. State v. Navarre, 498 So. 2d 249, 1986 La. App. LEXIS 8298 (Nov. 12, 1986).

• Testimony

•• Experts

••• Criminal Trials. — Where defense counsel failed to establish that the coroner was a physician, the coroner was not an expert witness because La. Code Crim. Proc. Ann. art. 773 required a foundation in order to admit such evidence; former La. Rev. Stat. Ann. § 15:466 provided that an expert witness’s competency must have been established, based on by his knowledge of the subject about which he was called upon to express an opinion, before he could give evidence as an expert. State v. Finnice, 285 So. 2d 187, 1973 La. LEXIS 6616 (Oct. 29, 1973).

TREATISES AND LAW REVIEWS

Louisiana Treatises. — Louisiana Code of Evidence Practice Guide Article 611 > CHAPTER 6. WITNESSES > Article 611. Mode and Order of Interrogation and Presentation.

Louisiana Code of Evidence Practice Guide Appendix 1 > APPENDIX > APPENDIX 1 LOUISIANA CODE OF EVIDENCE.

Art. 774. Argument; scope.

The argument shall be confined to evidence admitted, to the lack of evidence, to conclusions of fact that the state or defendant may draw therefrom, and to the law applicable to the case.

The argument shall not appeal to prejudice.

The state’s rebuttal shall be confined to answering the argument of the defendant.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is a consolidation and stylistic revision of the source provisions.

(b) There is a great body of jurisprudence in Louisiana on improper argument. In this Title, the subject is covered by Arts. 770 and 771; see also, the Comments.

(c) This article provides no sanction for violations. If the argument goes beyond the scope of this article, it falls within the ambit of Arts. 770 and 771. Under this article, as under the prior law, the only protection against improper argument by defense counsel is admonition by the court or contempt proceedings.

(d) The provision that the state’s rebuttal shall be limited to a reply to the defendant’s argument is carried forward from former R.S. 15:380.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — Where defendant appealed from his conviction for distribution of cocaine and contended that the prosecutor effectively denied his right to have the jury characterize his conduct as a lesser crime when the prosecutor suggested in his closing argument that defendant may have possessed a larger quantity of crack cocaine than that which the evidence proved, in violation of La. Code Crim. Proc. Ann. art. 774, the appellate court held that defendant did not show that the prosecutor’s remarks influenced the jury to the extent that they contributed to the verdict and that the verdict was supported by compelling evidence that defendant distributed cocaine. State v. Adams, 752 So. 2d 186, 1999 La. App. LEXIS 2265 (Aug. 4, 1999).

••• Possession

•••• General Overview. — Prosecutor’s argument that the drugs defendant possessed represented 2,000 needles in 2,000 arms did not constitute reversible error because it merely illustrated for the jury the societal impact of the retail distribution of the heroin found in defendant’s constructive possession; even assuming the argument exceeded the scope of permissible argument, the appellate court was not thoroughly convinced that the argument influenced the jury and contributed to the verdict. State v. Clark, 828 So. 2d 1173, 2002 La. App. LEXIS 3048 (Sept. 25, 2002), writ denied by La. 2002-2642, 840 So. 2d 567, 2003 La. LEXIS 886 (La. Mar. 28, 2003).

There was no indication that the jury verdict was not based on the evidence, and there was no indication that the jury was inflamed to mete out lynch-mob justice and convicted defendant out of passion, not reason, because of the prosecutor’s comments during closing arguments. State v. Clark, 828 So. 2d 1173, 2002 La. App. LEXIS 3048 (Sept. 25, 2002), writ denied by La. 2002-2642, 840 So. 2d 567, 2003 La. LEXIS 886 (La. Mar. 28, 2003).

Where the state was attempting to prove that defendant was in constructive possession of heroin in his wife’s possession and the wife testified that defendant had no knowledge that she acquired the drugs and that she had hidden from him that she was still addicted to heroin, defendant’s attorney was properly curtailed from arguing in his closing statement that signs of addiction did not become observable for six months; there was no factual basis for such a statement in the evidence and this was not a matter of general or common knowledge. State v. Smith, 257 LA. 1109, 245 So. 2d 327, 1971 La. LEXIS 4451 (Feb. 24, 1971).

•• Crimes Against Persons

••• General Overview. — State’s use of the definition of “snatching” from the dictionary in its closing argument in a prosecution for purse snatching, a violation of La. Rev. Stat. Ann. § 14:65.1, did not constitute a misstatement of the law or facts and was not prejudicial to defendant. State v. Jackson, 439 So. 2d 616, 1983 La. App. LEXIS 9419 (Oct. 11, 1983).

••• Robbery

•••• General Overview. — Where a victim took a few steps from his van, leaving it unattended for those few moments it took to place newspapers in the box, the State was entitled to argue that the vehicle was in the victim’s immediate control, since absent the armed violence or intimidation by defendant, the victim could have prevented the taking. State v. Jones, 840 So. 2d 7, 2003 La. App. LEXIS 94 (Jan. 29, 2003), writ of certiorari denied by La. 2003-0956, 855 So. 2d 309, 2003 La. LEXIS 2779 (La. Oct. 3, 2003).

•• Homicide

••• Murder

•••• General Overview. — Although the prosecutor’s remarks constituted an improper resort to personal experience, those remarks did not deny defendant a fair trial before an impartial jury as the trial court twice informed the jury that the statements and arguments made by the attorneys were not to be considered as evidence; thus, reversal of defendant’s second degree murder conviction was not required. State v. Amin, 839 So. 2d 262, 2003 La. App. LEXIS 82 (Jan. 28, 2003).

•• Property Crimes

••• Forgery

•••• General Overview. — In defendant’s trial for uttering a check with a forged signature under La. Code Crim. Proc. Ann. art. 774, a prosecutor’s statement in his closing arguments that defendant did not attempt to have his handwriting compared until the eve of trial because this fact was previously brought out by a defense witness. State v. Bradley, 490 So. 2d 474, 1986 La. App. LEXIS 7139 (June 5, 1986), writ of certiorari denied by 494 So. 2d 325, 1986 La. LEXIS 7320 (La. 1986).

••• Receiving Stolen Property

•••• General Overview. — Prosecutor’s statements during closing argument referencing the fact that defendant did not work were not so inflammatory or prejudicial that they influenced the jury to convict defendant of possession of a stolen thing. State v. Hall, 875 So. 2d 996, 2004 La. App. LEXIS 1405 (May 26, 2004), writ denied by La. 2004-1875, 888 So. 2d 834, 2004 La. LEXIS 3751 (La. Dec. 10, 2004).

•• Sex Crimes

••• Sexual Assault

•••• General Overview. — In defendant’s trial for molesting a juvenile, the prosecutor did not violate La. Code Civ. Proc. Ann. art. 774 by stating in her rebuttal argument that defendant did not produce any evidence of the victim’s other sexual activities, where defendant’s counsel stated in his closing argument that the victim was sexually active. State v. Thomas, 572 So. 2d 681, 1990 La. App. LEXIS 2959 (Dec. 18, 1990), writ denied by 604 So. 2d 994, 1992 La. LEXIS 2798 (La. 1992).

Prosecutor’s closing arguments in a rape case which reminded the jury of the victim’s pain and a desire to get persons like the defendant off the street did not cause sufficient prejudice so as to require that a mistrial be declared. State v. Elzy, 451 So. 2d 1167, 1984 La. App. LEXIS 8981 (May 25, 1984).

Defendant in his appeal of a conviction of aggravated rape failed to demonstrate prejudice even if the trial court under La. Code Crim. Proc. Ann. art. 774 erred in sustaining a prosecutor’s objection to a statement in defense counsel’s closing argument regarding the prosecutor’s failure to cross-examine him. State v. Lee, 340 So. 2d 180, 1976 La. LEXIS 5274 (Oct. 14, 1976).

•• Weapons

••• Use

•••• General Overview. — Where a victim took a few steps from his van, leaving it unattended for those few moments it took to place newspapers in the box, the State was entitled to argue that the vehicle was in the victim’s immediate control, since absent the armed violence or intimidation by defendant, the victim could have prevented the taking. State v. Jones, 840 So. 2d 7, 2003 La. App. LEXIS 94 (Jan. 29, 2003), writ of certiorari denied by La. 2003-0956, 855 So. 2d 309, 2003 La. LEXIS 2779 (La. Oct. 3, 2003).

• Counsel

•• Effective Assistance

••• Trials. — By failing to make a motion for a mistrial under La. Code Crim. Proc. Ann. art. 770(2) after the prosecutor improperly referred to inadmissible other crimes in argument to the jury counsel was ineffective in trial of attempted possession of a firearm while in possession of a controlled and dangerous substance in violation of La. Rev. Stat. Ann. § 14:95(E). State v. Robinson, 784 So. 2d 781, 2001 La. App. LEXIS 1212 (Apr. 11, 2001), reversed by La. 01-1373, 816 So. 2d 846, 2002 La. LEXIS 1405 (La. Apr. 26, 2002).

• Juries & Jurors

•• Challenges to Jury Venire

••• Death Penalty

•••• General Overview. — Though a prosecutor in a capital case made prejudicial remarks before the jury, where the jury made a reliable decision based on the evidence to recommend a death sentence, the error was not reversible error. State v. Kyles, 513 So. 2d 265, 1987 La. LEXIS 9855 (Sept. 9, 1987), amended by 1987 La. LEXIS 10910 (La. Oct. 15, 1987), writ of certiorari denied by 486 U.S. 1027, 108 S. Ct. 2005, 100 L. Ed. 2d 236, 1988 U.S. LEXIS 2284, 56 U.S.L.W. 3805 (1988).

• Trials

•• Closing Arguments

••• General Overview. — Defendant’s conviction and life sentence for distribution of heroin were both proper where certain remarks made by the prosecutor were not improper and prejudicial. State v. Dilosa, 849 So. 2d 657, 2003 La. App. LEXIS 1356 (May 9, 2003), writ denied by La. 2003-1601, 860 So. 2d 1153, 2003 La. LEXIS 3634 (La. Dec. 12, 2003).

Appellate court found that comments made by a prosecutor about a defense attorney, particularly, “He should be ashamed of himself,” were outside scope of proper rebuttal argument, under La. Code Crim. Proc. Ann. art. 774, but were only of such magnitude requiring an admonition if requested, under La. Code Crim. Proc. Ann. art. 771, and not within La. Code Crim. Proc. Ann. art. 770, which would have required a mistrial. State v. Robertson, 831 So. 2d 389, 2002 La. App. LEXIS 3249 (Oct. 29, 2002).

Trial court did not err in refusing to grant defendant a mistrial or a new trial following the prosecution’s statement during closing arguments that the defense “failed to do its job” where the statement did not violate La. Code Crim. Proc. Ann. art. 774; although the state referenced defendant’s burden with regard to the intoxication defense, the statement made was not an incorrect statement of the law, and the prosecution reminded the jury that the defendant had no obligation to present a defense. State v. Karam, 834 So. 2d 1003, 2002 La. App. LEXIS 2479 (July 31, 2002).

Trial court prohibited defense counsel’s argument that it was unfair to convict defendant of second degree murder because a co-defendant was allowed to plead guilty to manslaughter. The prohibited argument was clearly designed to appeal to prejudice, which was something not permitted. State v. Easter, 756 So. 2d 703, 2000 La. App. LEXIS 765 (Apr. 7, 2000), writ denied by La. 2000-1321, 785 So. 2d 28, 2001 La. LEXIS 557 (La. Feb. 9, 2001), writ denied by La. 2000-2529, 794 So. 2d 823, 2001 La. LEXIS 2180 (La. June 29, 2001).

Prosecutor’s statements during closing argument to the effect that the defendant’s witnesses were biased in his favor due to their relationship were proper and allowed because the case tuned the credibility of the witnesses. State v. Trosclair, 691 So. 2d 202, 1997 La. App. LEXIS 385 (Feb. 14, 1997), writ of certiorari denied by La. 97-1187, 701 So. 2d 1333, 1997 La. LEXIS 3267 (La. Oct. 17, 1997).

Prosecutor’s statements were a fair response to the evidence and the prosecutor was entitled to refer to evidence that was not introduced at the trial; thus, the defendant was not entitled to mistrial and even the statements exceeding the scope of proper rebuttal argument did not prejudice the defendant so as to require a mistrial. State v. Forrest, 670 So. 2d 1263, 1996 La. App. LEXIS 362 (Feb. 14, 1996), writ of certiorari denied by La. 96-0654, 675 So. 2d 1117, 1996 La. LEXIS 1941 (La. June 28, 1996).

Under La. Code Crim. Proc. Ann. art. 774, the prosecutor may address the law applicable to the case in his or her closing argument; however, the Supreme Court of Louisiana has cautioned against a direct reference by the prosecutor to an opinion by name; although the court disapproves of this practice, it has been found not to be reversible error. State v. Scales, 655 So. 2d 1326, 1995 La. LEXIS 1384 (May 22, 1995), writ of certiorari denied by 516 U.S. 1050, 116 S. Ct. 716, 133 L. Ed. 2d 670, 1996 U.S. LEXIS 130, 64 U.S.L.W. 3466 (1996).

Prosecutor’s reference in his closing argument to the decision in Payne v. Tennessee, 501 U.S. 808, 115 L. Ed. 2d 720, 111 S. Ct. 2597 (1991), dealing with victim impact evidence, was not misleading or incorrect and did not constitute reversible error. State v. Scales, 655 So. 2d 1326, 1995 La. LEXIS 1384 (May 22, 1995), writ of certiorari denied by 516 U.S. 1050, 116 S. Ct. 716, 133 L. Ed. 2d 670, 1996 U.S. LEXIS 130, 64 U.S.L.W. 3466 (1996).

Under La. Code Crim. Proc. Ann. art. 774, the scope of the closing argument is limited to the evidence admitted, the lack of evidence, conclusions of fact drawn therefrom, and the law applicable to the case. State v. Soler, 636 So. 2d 1069, 1994 La. App. LEXIS 1238 (Apr. 26, 1994), writ of certiorari denied by La. 94-1361, 644 So. 2d 1055, 1994 La. LEXIS 2597 (La. Nov. 4, 1994).

Prosecutor’s comment during closing argument, which defendant argued challenged the jury to convict defendant was not beyond the scope of argument as proscribed by La. Code Crim. Proc. Ann. art. 774 because the isolated remark did not appeal to prejudice and the trial judge specifically instructed the jury not to consider such arguments as evidence. State v. Spencer, 631 So. 2d 1363, 1994 La. App. LEXIS 125 (Jan. 25, 1994).

Prosecutor’s statement of law, that double jeopardy prevented the re-trial of a felony murder defendant on charges of armed robbery was accurate and properly made during closing argument. State v. Ross, 604 So. 2d 1036, 1992 La. App. LEXIS 2308 (June 29, 1992), reversed by, remanded by 623 So. 2d 643, 1993 La. LEXIS 2472 (La. 1993).

Where the prosecutor stipulated to what a missing defense witness would have testified to had she been available but did not stipulate to the truth of the testimony, the prosecutor’s statement during closing argument that nobody had ever seen the missing witness was not outside the scope of closing argument; even if it was, a mistrial was not warranted because defendant did not prove that the improper comment influenced the jury or contributed to the verdict. State v. Allen, 589 So. 2d 1180, 1991 La. App. LEXIS 2949 (Nov. 14, 1991), writ of certiorari denied in part, amended by 594 So. 2d 884, 1992 La. LEXIS 1120 (La. 1992).

Where the prosecutor commented that the evidence presented by the State against defendant was “uncontradicted,” the remark was intended to draw the jury’s attention to the defense’s failure to produce any witnesses or evidence establishing factual support for various factual scenarios that defense counsel suggested to show defendant’s innocence, and was a permissible request that the jury compare the State’s evidence with the defendant’s lack of evidence. State v. Slay, 573 So. 2d 1185, 1991 La. App. LEXIS 68 (Jan. 16, 1991), writ denied by La. 92-3240, 635 So. 2d 1130, 1994 La. LEXIS 926 (La. Apr. 7, 1994).

Although a prosecutor made an improper reference in her closing argument to her personal opinion as to defendant’s guilt, defendant’s conviction was affirmed because the appellate court was not thoroughly convinced that the jury was influenced by the improper comment. State v. Jackson, 568 So. 2d 599, 1990 La. App. LEXIS 2072 (Sept. 25, 1990).

Although the prosecutor’s comments during closing argument were clearly outside of the evidence presented at trial and were improper under La. Code Crim. Proc. Ann. art. 774, the remarks neither inflamed the jury or contributed to the verdict; the trial judge’s admonition to the jury was sufficient to assure defendant of a fair trial. State v. Jamison, 565 So. 2d 1080, 1990 La. App. LEXIS 1912 (July 31, 1990).

Given the scope of closing argument as delineated in La. Code Crim. Proc. Ann. art. 774, there was no abuse of discretion by a trial court in refusing to allow defense counsel to continue to read and/or paraphrase from a United States Supreme Court case, nor did such limitation violate defendant’s right to assistance of counsel for his defense as guaranteed by the U.S. Const. amend. VI and La. Const. art. I, § 13. State v. Williams, 560 So. 2d 519, 1990 La. App. LEXIS 878 (Apr. 10, 1990).

In a robbery trial, the trial court properly sustained the prosecutor’s objection to defense counsel’s closing argument because the argument was not within the proper scope of La. Code Crim. Proc. Ann. art. 774. State v. Garner, 532 So. 2d 429, 1988 La. App. LEXIS 2134 (Oct. 12, 1988).

Prosecutor’s remark referencing defendant’s failure to present alibi evidence at trial was directed to the lack of refuting evidence presented by the defense and thus was within the scope of permissible closing argument. State v. Neville, 524 So. 2d 1338, 1988 La. App. LEXIS 915 (Apr. 19, 1988), writ of certiorari denied by 531 So. 2d 263, 1988 La. LEXIS 1857 (La. 1988).

Prosecutor’s references to the photograph of the child’s body during closing argument in the guilt phase of the trial was within the proper bounds of La. Code Crim. Proc. Ann. art. 774. State v. Copeland, 530 So. 2d 526, 1988 La. LEXIS 641 (Apr. 11, 1988), writ of certiorari denied by 489 U.S. 1091, 109 S. Ct. 1558, 103 L. Ed. 2d 860, 1989 U.S. LEXIS 1554, 57 U.S.L.W. 3621 (1989).

State’s closing arguments did not violate La. Code Crim. Proc. Ann. art. 774 because the prosecutor merely argued defendant’s credibility to the jury, which appropriately included conclusions of facts that he drew from defendant’s evidence. State v. Copeland, 530 So. 2d 526, 1988 La. LEXIS 641 (Apr. 11, 1988), writ of certiorari denied by 489 U.S. 1091, 109 S. Ct. 1558, 103 L. Ed. 2d 860, 1989 U.S. LEXIS 1554, 57 U.S.L.W. 3621 (1989).

A trial court in a second-degree murder trial properly denied defendant’s motion for a mistrial based on the cumulative effect of statements made by the prosecutor during rebuttal closing argument because the alleged misstatements did not influence the jury in light of the trial court’s admonitions. State v. Thomas, 504 So. 2d 907, 1987 La. App. LEXIS 8970 (Mar. 4, 1987), writ of certiorari denied by 507 So. 2d 225, 1987 La. LEXIS 9342 (La. 1987).

Prosecutor’s closing argument, which asked the jury to return a verdict of guilty, did not influence the jury in violation of La. Code Crim. Proc. Ann. art. 774 and contribute to the verdict finding defendant guilty. State v. Sterling, 496 So. 2d 659, 1986 La. App. LEXIS 7994 (Oct. 28, 1986).

In a homicide trial in which defendant claimed that he acted in self-defense, the prosecutor’s remark during closing argument that defendant chased the victim into a corner was a conclusion of fact that could be drawn from the evidence and was permissible under La. Code Crim. Proc. Ann. art. 774. State v. Green, 470 So. 2d 434, 1985 La. App. LEXIS 8829 (May 15, 1985), writ of certiorari denied by 475 So. 2d 355, 1985 La. LEXIS 9361 (La. 1985).

Trial court’s admonishment to the jury that defendant had no obligation to produce any evidence was sufficient to cure any alleged impropriety from the State’s reference in closing argument to evidence that the State alleged the defendant had but did not produce, and, thus, the trial court did not err in denying defendant’s mistrial motion. State v. Benton, 453 So. 2d 993, 1984 La. App. LEXIS 9225 (June 26, 1984), writ of certiorari denied by 457 So. 2d 17, 1984 La. LEXIS 9807 (La. 1984).

Pursuant to La. Code Crim. Proc. Ann. art. 774, the trial court did not err in denying defendant’s motion for a mistrial based upon the prosecutor’s alleged improper and prejudicial comments during closing arguments because the prosecutor’s comments concerned his conclusions drawn from the evidence that the evidence was overwhelming concerning defendant’s guilt, which was within the scope of proper closing arguments. State v. Pettaway, 450 So. 2d 1345, 1984 La. App. LEXIS 8675 (Apr. 30, 1984), review denied by 456 So. 2d 171, 1984 La. LEXIS 9630 (La. 1984).

Appellate court’s assumption that a prosecutor misstated the law in the argument did not require a reversal because the court was not convinced that the prosecutor’s alleged improper argument influenced the jury. State v. Gray, 448 So. 2d 119, 1984 La. App. LEXIS 8438 (Mar. 26, 1984), review denied by 452 So. 2d 695, 1984 La. LEXIS 9358 (La. 1984).

Prosecutor’s comment during closing arguments that the police put in a lot of hours working on the case was not violative of La. Code Crim. Proc. Ann. art. 774 because the comment was not likely to inflame the jurors or influence their judgment to return a guilty verdict. State v. Knighton, 436 So. 2d 1141, 1983 La. LEXIS 10722 (May 23, 1983), writ of certiorari denied by 465 U.S. 1051, 104 S. Ct. 1330, 79 L. Ed. 2d 725, 1984 U.S. LEXIS 190, 52 U.S.L.W. 3612 (1984).

Where the prosecutor responded to defense counsel’s argument that the State failed to produce the burglar’s fingerprints by arguing that he had handled 500 cases that year and prints had been made in only five of those, his resort to personal experience went beyond the proper scope of argument; however, there was no showing that the remarks influenced the jury or contributed to the verdict. State v. Barrow, 410 So. 2d 1070, 1982 La. LEXIS 10282 (Mar. 1, 1982), writ of certiorari denied by 459 U.S. 852, 103 S. Ct. 115, 74 L. Ed. 2d 101, 1982 U.S. LEXIS 3407, 51 U.S.L.W. 3256 (1982).

Although the prosecutor’s plea to the jury for them to send a message symbolizing the parish’s stance against crime may have been violative of La. Code Crim. Proc. Ann. art. 774, as it diverted the jury’s attention from defendant’s guilt of innocence, defendant was not entitled to a mistrial because the argument did not contribute to the jury’s verdict given the substantial evidence of defendant’s guilt. State v. Messer, 408 So. 2d 1354, 1982 La. LEXIS 9978 (Jan. 25, 1982).

Prosecutor’s comment during closing was improper because it referred to matters not in evidence, but it was not of the type which would clearly influence the jury to defendant’s prejudice, and the trial judge charged the jury that statements made by an attorney during trial or argument did not constitute evidence or proof of facts. State v. Prestridge, 399 So. 2d 564, 1981 La. LEXIS 8214 (May 20, 1981).

Prosecutor’s remark in closing argument was not supported by the record, but was cryptic and confusing, and could not have influenced the jury or contributed to the guilty verdict. State v. Sayles, 395 So. 2d 695, 1981 La. LEXIS 7314 (Mar. 2, 1981).

Where a full transcript of defense counsel’s closing argument was not provided to the court, the argument that a comment went beyond the permissible scope did not appear so prejudicial as to constitute reversible error, where the complained-of prosecutor’s comment was a permissible inference from a police officer’s testimony. State v. Green, 390 So. 2d 1253, 1980 La. LEXIS 9051 (Oct. 6, 1980).

Pursuant to La. Code Crim. Proc. Ann. art. 774, a prosecutor’s reference during his closing argument to the defense attorney’s conviction for income tax violations was objectionable and improper, but did not constitute reversible error in light of the trial judge’s admonitions to the jury to disregard the improper remarks. State v. Stovall, 363 So. 2d 658, 1978 La. LEXIS 6561 (Oct. 9, 1978).

Prosecutor’s rebuttal argument, in which he mentioned the number of rapes occurring in a rape victim’s neighborhood did not exceed its scope because the prosecutor was responding to a statement made by defendant’s attorney. State v. McCloud, 357 So. 2d 1132, 1978 La. LEXIS 5835 (Apr. 10, 1978).

A prosecutor attorney did not exceed the scope of his rebuttal argument where the remarks were directed toward rebutting the defense attorney’s contention that the State had failed to prove its case beyond a reasonable doubt. State v. Williams, 358 So. 2d 943, 1978 La. LEXIS 5840 (Apr. 10, 1978).

In a prosecutor’s closing argument at the end of defendants’ rape trial, the prosecutor properly compared defendants’ opening statement with the evidence adduced at trial. State v. Williams, 355 So. 2d 1291, 1978 La. LEXIS 7260 (Mar. 6, 1978).

Defendant in his appeal of a conviction of aggravated rape failed to demonstrate prejudice even if the trial court under La. Code Crim. Proc. Ann. art. 774 erred in sustaining a prosecutor’s objection to a statement in defense counsel’s closing argument regarding the prosecutor’s failure to cross-examine him. State v. Lee, 340 So. 2d 180, 1976 La. LEXIS 5274 (Oct. 14, 1976).

Defendant could not object on appeal to a reference to a prior conviction by the prosecutor in closing argument during his marijuana distribution trial because he did not object at the time of the occurrence; in any event, the reference was proper because the prior conviction had already been admitted for the purpose of impeaching defendant’s testimony. State v. Brown, 337 So. 2d 484, 1976 La. LEXIS 4387 (Sept. 13, 1976).

Prosecutor’s rebuttal remark that the burden was on defendant to have a doctor that examined a rape victim one week after an alleged rape testify at the trial was proper in answering defense counsel’s argument as to why the doctor was not in attendance and the trial court’s admonition to the jury to disregard any comments by counsel other than their argument on the evidence ad reasonable conclusions therefrom assured that the jury took those comments in the proper perspective. State v. Jenkins, 338 So. 2d 276, 1976 La. LEXIS 4181 (June 21, 1976).

Prosecutor reference in closing argument to missing money and an accomplice in the burglary with which defendant was charged was within the scope of La. Code Crim. Proc. Ann. art. 774 because defendant was not prejudiced by the statement, which was substantiated by witnesses and arresting officers. State v. Courtney, 296 So. 2d 807, 1974 La. LEXIS 3573 (June 10, 1974).

Under La. Code Crim. Proc. Ann. art. 774, it was proper to refuse to allow the defense counsel to argue the sentencing provisions for armed robbery to the jury. State v. Lewis, 296 So. 2d 824, 1974 La. LEXIS 3592 (June 10, 1974).

Although the State stated in closing argument that in its opinion certain witnesses’ testimony had established guilt beyond a reasonable doubt, it was not a basis for a mistrial the State’s statement taken as a whole was apparently not an expression of an unsupported, personal opinion of guilt but represented a conclusion based on the evidence. State v. Curry, 262 LA. 280, 263 So. 2d 36, 1972 La. LEXIS 5927 (May 18, 1972).

••• Defendant’s Failure to Testify. — In a second degree murder conviction, defendant opened the door for the prosecutor’s closing argument pertaining to a possible plea agreement by suggesting in closing argument that the shooter was given an opportunity to plead to a lesser offense while defendant was not; pursuant to La. Code Crim. Proc. Ann. art. 774, the state had the right to respond to that argument. State v. Cooper, 862 So. 2d 512, 2003 La. App. LEXIS 3569 (Dec. 23, 2003), writ denied by La. 2004-0236, 876 So. 2d 74, 2004 La. LEXIS 1900 (La. June 4, 2004).

Comments by the prosecution in closing argument asking the jury to compare the State’s evidence with a defendant’s lack of evidence were permissible under La. Code Crim. Proc. Ann. art. 774 and did not constitute a comment on the defendant’s failure to testify such that a mistrial was warranted. State v. Ledet, 792 So. 2d 160, 2001 La. App. LEXIS 1806 (July 30, 2001), writ denied by La. 2001-2451, 825 So. 2d 1185, 2002 La. LEXIS 2809 (La. Sept. 30, 2002).

Where the prosecutor argued the lack of testimony contradicting the State’s case, La. Code Crim. Proc. Ann. art. 770(3) did not require a mistrial because, the statement was directed to the entire case presented by the defense, not focused on defendant’s decision not to take the witness stand, and was within the scope of permitted argument under La. Code Crim. Proc. Ann. art. 774. State v. Spooner, 550 So. 2d 1289, 1989 La. App. LEXIS 1769 (Oct. 11, 1989), writ denied by 566 So. 2d 394, 1990 La. LEXIS 2141 (La. 1990).

Defendant was not entitled to a new trial under La. Code Crim. Proc. Ann. art. 774, after the prosecutor improperly commented upon defendant’s failure to take the stand, because evidence of defendant’s guilt was overwhelming. State v. Craddock, 435 So. 2d 1110, 1983 La. App. LEXIS 8805 (June 28, 1983).

A prosecutor was allowed to comment on a defendant’s failure to call a certain witness, as long as the failure of the defendant to testify was not commented on. State v. Simone, 428 So. 2d 1226, 1983 La. App. LEXIS 8042 (Mar. 9, 1983).

••• Evidence Not Admitted. — Even if closing arguments go beyond the scope of La. Code Crim. Proc. Ann. art. 774, the errors are harmless unless the reviewing court is thoroughly convinced that the remarks influenced the jury and contributed to the verdict. State v. Williams, 841 So. 2d 936, 2003 La. App. LEXIS 452 (Feb. 25, 2003).

Defendant’s main argument, that the cocaine found in his possession belonged to his nephew, was not an impermissible reference to defendant’s other crimes; the prosecutor stated that defendant’s nephew was only trying to protect his uncle as the nephew had no criminal history, and therefore the nephew’s sentence would have been more lenient than defendant’s. State v. Williams, 841 So. 2d 936, 2003 La. App. LEXIS 452 (Feb. 25, 2003).

La. Code Crim. Proc. Ann. art. 774 provides the scope of closing argument. State v. Williams, 841 So. 2d 936, 2003 La. App. LEXIS 452 (Feb. 25, 2003).

In a trial for second degree murder the prosecutor’s comments at closing did not violate La. Code Crim. Proc. Ann. art. 774 and were properly confined to the evidence where the jury heard evidence that only defendant had a gun; there was no evidence that anyone else fired any other gun, and defense counsel argued in her closing that a gun fight had transpired with both sides shooting; the prosecutor’s remarks were directly in response to that argument. State v. Offray, 797 So. 2d 764, 2001 La. App. LEXIS 2167 (Sept. 26, 2001), writ denied by La. 2001-2859, 823 So. 2d 940, 2002 La. LEXIS 2515 (La. Aug. 30, 2002).

Comments by the prosecution in closing argument asking the jury to compare the State’s evidence with a defendant’s lack of evidence were permissible under La. Code Crim. Proc. Ann. art. 774 and did not constitute a comment on the defendant’s failure to testify such that a mistrial was warranted. State v. Ledet, 792 So. 2d 160, 2001 La. App. LEXIS 1806 (July 30, 2001), writ denied by La. 2001-2451, 825 So. 2d 1185, 2002 La. LEXIS 2809 (La. Sept. 30, 2002).

By failing to make a motion for a mistrial under La. Code Crim. Proc. Ann. art. 770(2) after the prosecutor improperly referred to inadmissible other crimes in argument to the jury counsel was ineffective in trial of attempted possession of a firearm while in possession of a controlled and dangerous substance in violation of La. Rev. Stat. Ann. § 14:95(E). State v. Robinson, 784 So. 2d 781, 2001 La. App. LEXIS 1212 (Apr. 11, 2001), reversed by La. 01-1373, 816 So. 2d 846, 2002 La. LEXIS 1405 (La. Apr. 26, 2002).

At defendant’s trial for second-degree murder, the trial court’s remark that it was sustaining the State’s objection to defense counsel’s closing argument because defense counsel was arguing matters that were not in evidence, as prohibited by La. Code Crim. Proc. Ann. art. 774, did not violate La. Code Crim. Proc. Ann. art. 772, which prohibits a judge from commenting on the evidence, because the remark was made to explain the trial court’s ruling, was neither unfair nor prejudicial to defendant, and did not imply an opinion as to defendant’s guilt or innocence. State v. Bennett, 771 So. 2d 296, 2000 La. App. LEXIS 2936 (Nov. 8, 2000), writ denied by La. 2000-3246, 799 So. 2d 495, 2001 La. LEXIS 3993 (La. Oct. 12, 2001).

In a prosecution for murder where the prosecutor made improper remarks about conducting tests of hair samples and the results were never introduced into evidence, but defense counsel never moved for a mistrial, defendant could not claim the trial court erred in failing to grant a mistrial. State v. Keys, 772 So. 2d 918, 2000 La. App. LEXIS 2811 (Nov. 8, 2000), writ denied by La. 2000-3368, 800 So. 2d 867, 2001 La. LEXIS 3699 (La. Nov. 2, 2001).

Where defendant appealed from his conviction for distribution of cocaine and contended that the prosecutor effectively denied his right to have the jury characterize his conduct as a lesser crime when the prosecutor suggested in his closing argument that defendant may have possessed a larger quantity of crack cocaine than that which the evidence proved, in violation of La. Code Crim. Proc. Ann. art. 774, the appellate court held that defendant did not show that the prosecutor’s remarks influenced the jury to the extent that they contributed to the verdict and that the verdict was supported by compelling evidence that defendant distributed cocaine. State v. Adams, 752 So. 2d 186, 1999 La. App. LEXIS 2265 (Aug. 4, 1999).

It was not error for the trial judge to deny defendant’s motion for a mistrial following remarks by the prosecutor in closing argument that the case, in response to defense counsel’s argument that it was a weak case, was “one of the strongest cases I ever had,” where the judge’s admonishment to the jury was sufficient and a mistrial was not required. State v. Pascual, 735 So. 2d 98, 1999 La. App. LEXIS 839 (Mar. 30, 1999).

Where a district attorney did not specifically refer to inadmissible statements during closing argument and, after a trial court admonished him not to make such references, he abstained from doing so, even if the district attorney intended to refer to inadmissible statements he was halted before he could do so; thus, there was no indication that the district attorney’s slight impropriety influenced the jury or its verdict. State v. Dozier, 713 So. 2d 729, 1998 La. App. LEXIS 1319 (May 20, 1998), writ denied by La. 98-1694, 729 So. 2d 573, 1998 La. LEXIS 3650 (La. Nov. 25, 1998).

Prosecutorial argument in a vehicular theft case related to evidence in the case or facts reasonably inferable therefrom, so that the argument did not violate La. Code Crim. Proc. Ann. art. 774. State v. Kennerson, 702 So. 2d 867, 1997 La. App. LEXIS 2372 (Oct. 8, 1997), writ denied by La. 97-2850, 716 So. 2d 884, 1998 La. LEXIS 1077 (La. Mar. 27, 1998).

Trial court did not err under La. Code Crim. Proc. Ann. art. 774 in denying defendant’s objections to the state’s remarks during closing argument concerning the failure to conduct DNA testing because the prosecutor’s comments were not contrary to the evidence produced at trial and the prosecutor was properly responding to defense counsel’s arguments as to the state’s lack of evidence at trial. State v. Schexnayder, 685 So. 2d 357, 1996 La. App. LEXIS 3020 (Nov. 26, 1996), writ of certiorari denied by La. 97-0067, 693 So. 2d 796, 1997 La. LEXIS 1596 (La. May 16, 1997), writ of certiorari denied by 522 U.S. 839, 118 S. Ct. 115, 139 L. Ed. 2d 67, 1997 U.S. LEXIS 5023, 66 U.S.L.W. 3257 (1997), writ denied by La. 97-2251, 706 So. 2d 973, 1998 La. LEXIS 71 (La. Jan. 16, 1998), writ denied by La. 2003-0458, 869 So. 2d 843, 2004 La. LEXIS 879 (La. Mar. 19, 2004).

Prosecutor’s reference to particular caselaw in his closing argument was not a fatal violation of La. Code Crim. Proc. Ann. art. 774 because the prosecutor’s reference was in direct rebuttal to an argument of defense counsel; thus, it was a proper comment regarding evidence raised at trial. State v. Livings, 664 So. 2d 729, 1995 La. App. LEXIS 3492 (Nov. 15, 1995), writ of certiorari denied by La. 95-2906, 668 So. 2d 367, 1996 La. LEXIS 706 (La. Feb. 28, 1996).

Where the prosecution referred to the defendant selling crack cocaine in a cocaine possession case, the prosection violated La. Code Crim. Proc. Ann. art. 774, and the defendant was entitled to a mistrial under La. Code Crim. Proc. Ann. art. 770(2). State v. Boutte, 635 So. 2d 617, 1994 La. App. LEXIS 984 (Apr. 6, 1994).

Where the prosecutor stipulated to what a missing defense witness would have testified to had she been available but did not stipulate to the truth of the testimony, the prosecutor’s statement during closing argument that nobody had ever seen the missing witness was not outside the scope of closing argument; even if it was, a mistrial was not warranted because defendant did not prove that the improper comment influenced the jury or contributed to the verdict. State v. Allen, 589 So. 2d 1180, 1991 La. App. LEXIS 2949 (Nov. 14, 1991), writ of certiorari denied in part, amended by 594 So. 2d 884, 1992 La. LEXIS 1120 (La. 1992).

Closing statement by prosecutor: “You heard what kind of man the victim was. You heard what kind of person he is, what his neighbors think of him, what his family thinks of him, what his school thinks of him” was not prejudicial because several witnesses testified that the victim was not a man of violence. State v. Trimble, 589 So. 2d 1163, 1991 La. App. LEXIS 2962 (Nov. 14, 1991).

In an armed-robbery prosecution, remarks of the State about the lack of fingerprints on guns being because of the inability to lift fingerprints on account of wetness could not be said to have inflamed the jury and contributed to the verdict considering all of the evidence of defendant’s guilt; ergo, this assignment of error regarding the scope of closing argument was without merit. State v. Walters, 582 So. 2d 317, 1991 La. App. LEXIS 1439 (May 30, 1991), writ of certiorari denied by 584 So. 2d 1171, 1991 La. LEXIS 2471 (La. 1991).

Where defendant was convicted of distribution of cocaine, the prosecutor’s remark during closing argument which referred to facts not in evidence did not mandate a mistrial; the remarks were not prejudicial to the extent that they substantially influenced the jury. State v. Alexander, 575 So. 2d 405, 1991 La. App. LEXIS 176 (Jan. 31, 1991).

Closing argument that a child would suffer irreparable harm if her father was not convicted for raping her was a permissible conclusion of fact drawn from psychological testimony. State v. Rasberry, 564 So. 2d 740, 1990 La. App. LEXIS 1623 (June 20, 1990).

Where prosecutor suggested that defendant’s attorney could only have described victim’s apartment from the defendant’s presence there, there was no grounds for a mistrial because the comment was proper rebuttal under La. Code Crim. Proc. Ann. art. 774, as it rebutted an assertion that the state withheld evidence. State v. Dorsey, 561 So. 2d 974, 1990 La. App. LEXIS 1206 (May 15, 1990), writ of certiorari denied by 566 So. 2d 984, 1990 La. LEXIS 1894 (La. 1990).

La. Code Crim. Proc. Ann. art. 774 entitles the state to refer in its closing argument to the lack of evidence and to conclusions of fact drawn therefrom. State v. Marler, 560 So. 2d 537, 1990 La. App. LEXIS 899 (Apr. 10, 1990), vacated by 566 So. 2d 969, 1990 La. LEXIS 1940 (La. 1990).

In defendant’s trial for forcible rape and aggravated burglary, defendant was not entitled to a mistrial although the prosecutor violated La. Code Crim. Proc. Ann. art. 774 by stating that, if the prosecutor had asked a witness what kind of prior cases the witness testified in, the witness would have said rape cases; where the witness was a fellow inmate with defendant and testified that defendant told him about rape; where the witness testified that he was serving a life sentence for murder and that he had six sisters and wanted to stop someone from raping women; where the jury could logically assume that the witness testified in rape cases; and where the prosecutor’s remark did not influence the jury or contribute to the verdict. State v. Greer, 553 So. 2d 892, 1989 La. App. LEXIS 2179 (Nov. 16, 1989).

Prosecutor’s improper closing argument warranted a reversal of defendant’s murder conviction and death sentence because, during argument the prosecutor referred to evidence and facts outside the record, he stated that he could have called additional witnesses to prove defendant’s guilt, but chose not to, he stated that life in prison was not unpleasant or difficult, he told jurors that they were not truly responsible for their life or death decision, and he told them that their decision to condemn defendant would deter future murders. State v. Smith, 554 So. 2d 676, 1989 La. LEXIS 2410 (Oct. 23, 1989), overruled by State v. Wessinger, La. 98-1234, 736 So. 2d 162, 1999 La. LEXIS 1601 (La. May 28, 1999), overruled by State v. Taylor, La. 93-2201, 669 So. 2d 364, 1996 La. LEXIS 614 (La. Feb. 28, 1996).

Pursuant to La. Code Crim. Proc. Ann. art. 774, because the defense argument was not outside the evidence, the State’s argument was not proper rebuttal; therefore, it was error to permit the assistant district attorney to imply that defendant had a motive when the State had not introduced any evidence of his prior contact with the police or with the officer. State v. Andrews, 527 So. 2d 411, 1988 La. App. LEXIS 1416 (June 7, 1988), writ of certiorari denied by 532 So. 2d 176, 1988 La. LEXIS 2496 (La. 1988).

A trial court properly sustained an objection and admonished the prosecutor for his reference to inadmissible evidence, which exceeded the scope of argument permitted under La. Code Crim. Proc. Ann. art. 774, but the error did not mandate a mistrial under La. Code Crim. Proc. Ann. art. 770. State v. Di Losa, 529 So. 2d 14, 1988 La. App. LEXIS 1256 (May 16, 1988), writ of certiorari denied by 538 So. 2d 1010, 1989 La. LEXIS 500 (La. 1989).

Prosecutor’s reference to a report not admitted into evidence did not require a mistrial under La. Code Crim. Proc. Ann. art. 774 because it did not contribute to the verdict. State v. Everridge, 523 So. 2d 879, 1988 La. App. LEXIS 790 (Mar. 10, 1988), writ of certiorari denied by 532 So. 2d 129, 1988 La. LEXIS 2113 (La. 1988).

Under La. Code. Crim. Proc. Ann. art. 774, the attorney may comment on the evidence admitted or the lack of same and can make reasonable conclusions based on this evidence. State v. Gibson, 505 So. 2d 237, 1987 La. App. LEXIS 9239 (Apr. 8, 1987), writ of certiorari denied by 508 So. 2d 66, 1987 La. LEXIS 9449 (La. 1987).

La. Code Crim. Proc. Ann. art. 774 provided that the prosecutor’s closing argument must have been confined to evidence admitted, to the lack of evidence, to conclusions of fact that the State or defendant may draw therefrom, and to the law applicable to the case. Yet where the prosecutor referred to a pile of clothes soiled by the blood of the defendant, and photographs in evidence depicted these clothes, the prosecutor’s statement was not improper because it was impliedly based on evidence of record. State v. Wiggins, 465 So. 2d 271, 1985 La. App. LEXIS 8395 (Mar. 6, 1985).

Even though a prosecutor’s remarks about a missing witness’s alleged statement following an incident for which defendant was charged with attempted murder were “particularly reprehensible,” the remarks did not require a reversal because the court was not thoroughly convinced that the jury was influenced by the remarks or that the remarks contributed to the verdict. State v. Jarman, 445 So. 2d 1184, 1984 La. LEXIS 7982 (Jan. 16, 1984).

Under La. Code Crim. Proc. Ann. art. 774, closing arguments shall be confined to evidence admitted, to the lack of evidence, to conclusions of fact that the state or defendant may draw therefrom, and to the law applicable to the case; if oral argument goes beyond these limits, it may fall within the ambit of La. Code Crim. Proc. Ann. arts. 770 and 771. State v. Napoli, 428 So. 2d 957, 1983 La. App. LEXIS 7837 (Feb. 22, 1983), set aside in part by 437 So. 2d 868, 1983 La. LEXIS 11299 (La. 1983).

Defense counsel’s closing argument, referencing hypothetical facts that were not introduced into evidence, was improper under La. Code Crim. Proc. Ann. art. 774. State v. Williams, 420 So. 2d 1116, 1982 La. LEXIS 12243 (Oct. 18, 1982).

Although the prosecutor argued outside of the record, the court did not reverse defendant’s conviction where it was not convinced that the improper remarks influenced the jury and contributed to the verdict. State v. Dupre, 408 So. 2d 1229, 1982 La. LEXIS 9874 (Jan. 25, 1982).

Although the prosecutor’s argument exceeded the scope of the evidence with his references to unrelated armed robberies reported in the news and to alleged criminal cases that had been upheld on appeal, defendant failed to establish how the remarks influenced the jury or contributed to its verdict. State v. Johnson, 406 So. 2d 153, 1981 La. LEXIS 10912 (Nov. 16, 1981).

Prosecutor’s misstatement of testimony concerning defendant’s clothing during closing argument in defendant’s trial for attempted aggravated rape did not require reversal; there was no question of defendant’s identity and the trial judge immediately admonished the jurors not to consider the statement and instructed them that comments made in argument were not evidence. State v. Carthan, 377 So. 2d 308, 1979 La. LEXIS 7532 (Nov. 12, 1979).

Portions of defendants’ closing arguments were not allowed because they were not supported by evidence. State v. Hawthorne, 364 So. 2d 917, 1978 La. LEXIS 5437 (Nov. 13, 1978).

Even if a remark by a prosecutor in closing argument misstated a witness’ testimony, the statement did not influence the jury or contribute to the verdict, so the verdict was not overturned. State v. Lee, 364 So. 2d 1024, 1978 La. LEXIS 5464 (Nov. 13, 1978).

None of the remarks by prosecutors concerning a defendant’s guilt were based on evidence outside the record or on their own personal beliefs and most of the remarks were proper arguments on the credibility of witnesses, but, even if the remarks were not proper, the trial judge properly admonished the jury concerning them, and the defendant’s motion for a mistrial was properly denied. State v. Procell, 365 So. 2d 484, 1978 La. LEXIS 5477 (Nov. 13, 1978), writ of certiorari denied by 441 U.S. 944, 99 S. Ct. 2164, 60 L. Ed. 2d 1046, 1979 U.S. LEXIS 1838 (1979).

Prosecutor’s statement in closing argument that defendant did not initially tell the police that he had a knife was proper because it was supported by the evidence. State v. McCloud, 357 So. 2d 1132, 1978 La. LEXIS 5835 (Apr. 10, 1978).

Where prosecutor’s remarks intimated his personal opinion of the guilt of the defendant, it was reversible error when the trial court did not sustain defense attorney’s objection to the prosecutor’s comments. State v. Hamilton, 356 So. 2d 1360, 1978 La. LEXIS 7277 (Mar. 6, 1978), overruled by State v. Johnson, La. 94-1379, 664 So. 2d 94, 1995 La. LEXIS 2882 (La. Nov. 27, 1995).

Where several witnesses testified that defendant fired a gun during an armed robbery and the police confiscated a gun at the time of defendant arrest that had one round missing, the prosecutor did not exceed the scope of his closing argument when he discussed the firing of the gun. State v. Holmes, 354 So. 2d 1282, 1977 La. LEXIS 5991 (Dec. 19, 1977).

Prosecutor’s reference in his closing argument to a report that police officers had relied upon in making their official report, which was filed in the case against a defendant, was proper as the comment was based upon evidence admitted at the trial. State v. Hoover, 257 LA. 877, 244 So. 2d 818, 1971 La. LEXIS 4437 (Feb. 24, 1971).

Where the state was attempting to prove that defendant was in constructive possession of heroin in his wife’s possession and the wife testified that defendant had no knowledge that she acquired the drugs and that she had hidden from him that she was still addicted to heroin, defendant’s attorney was properly curtailed from arguing in his closing statement that signs of addiction did not become observable for six months; there was no factual basis for such a statement in the evidence and this was not a matter of general or common knowledge. State v. Smith, 257 LA. 1109, 245 So. 2d 327, 1971 La. LEXIS 4451 (Feb. 24, 1971).

Although the district attorney went outside the record in stating that the victim wrecked his car while driving himself to the hospital, due to loss of blood from the wound inflicted by defendant, the remark was not so inflammatory or prejudicial that it could not be cured by the trial judge’s instruction to the jury to disregard it. State v. Brossette, 229 LA. 420, 86 So. 2d 87, 1956 La. LEXIS 1307 (Jan. 16, 1956).

••• Fair Comment & Fair Response. — In defendant’s manslaughter case, a court did not err by denying a motion for a mistrial where the prosecutor’s comments regarding the credibility of a witness were proper because the testimony revealed the facts of the witness’s plea agreement, her five different factual accounts of the crime to investigators, and defendant’s accusation that she was lying and framing him; therefore, because her credibility was in question, the prosecutor’s comments were proper. State v. Brewer, 880 So. 2d 1005, 2004 La. App. LEXIS 2015 (Aug. 20, 2004), writ denied by La. 2004-2509, 896 So. 2d 27, 2005 La. LEXIS 400 (La. Feb. 18, 2005), writ denied by La. 2004-2539, 896 So. 2d 28, 2005 La. LEXIS 401 (La. Feb. 18, 2005).

Prosecutor’s comments in closing argument regarding the lack of defense witnesses to corroborate the existence of defendant’s gold tooth at the time of the offense were permissible comments on the lack of evidence where the prosecutor was in process of reviewing the evidence and explaining to the jury how the evidence proved each element of the crime, and the prosecutor did not focus the jury’s attention on the defendant’s failure to produce evidence but rather was simply pointing out the lack of evidence. State v. Jackson, 880 So. 2d 69, 2004 La. App. LEXIS 1868 (July 27, 2004), writ denied in part by La. 2004-1409, 898 So. 2d 1290, 2005 La. LEXIS 1046 (La. Apr. 8, 2005), writ denied by La. 2005-0232, 901 So. 2d 1094, 2005 La. LEXIS 1578 (La. May 6, 2005), writ denied by 999 So. 2d 776, 2009 La. LEXIS 1940 (La. 2009).

In a case of second-degree cruelty to a juvenile, the prosecutor’s reference to defendant’s dishonesty in closing argument was fair comment; hence, defendant’s counsel was not ineffective in failing to object. State v. Vance, 879 So. 2d 862, 2004 La. App. LEXIS 1846 (June 30, 2004), writ denied by La. 2006-1071, 941 So. 2d 34, 2006 La. LEXIS 3208 (La. Nov. 9, 2006).

Where trial judge instructed the jury that the opening statements and the closing arguments of the attorneys were not to be considered as evidence and also instructed the jury that defendant was not required to call any witnesses or produce any evidence, prosecutor’s comments that defendant could have subpoenaed witnesses the state did not call was in response to defense counsel’s closing argument, which raised the issue of the state’s failure to subpoena a witness, and were not improper. State v. Uloho, 875 So. 2d 918, 2004 La. App. LEXIS 1381 (May 26, 2004), writ denied by La. 2004-1640, 888 So. 2d 192, 2004 La. LEXIS 3434 (La. Nov. 19, 2004).

Prosecutor has considerable latitude in making closing arguments. State v. Hall, 875 So. 2d 996, 2004 La. App. LEXIS 1405 (May 26, 2004), writ denied by La. 2004-1875, 888 So. 2d 834, 2004 La. LEXIS 3751 (La. Dec. 10, 2004).

Prosecutor’s comments made during closing arguments referencing the lack of evidence are permissible. State v. Hall, 875 So. 2d 996, 2004 La. App. LEXIS 1405 (May 26, 2004), writ denied by La. 2004-1875, 888 So. 2d 834, 2004 La. LEXIS 3751 (La. Dec. 10, 2004).

A prosecutor’s comments referencing the lack of witnesses to corroborate defendant’s alibi were permissible comments on the lack of evidence. State v. Hall, 875 So. 2d 996, 2004 La. App. LEXIS 1405 (May 26, 2004), writ denied by La. 2004-1875, 888 So. 2d 834, 2004 La. LEXIS 3751 (La. Dec. 10, 2004).

Prosecutor’s statements during closing argument referencing the fact that defendant did not work were not so inflammatory or prejudicial that they influenced the jury to convict defendant of possession of a stolen thing. State v. Hall, 875 So. 2d 996, 2004 La. App. LEXIS 1405 (May 26, 2004), writ denied by La. 2004-1875, 888 So. 2d 834, 2004 La. LEXIS 3751 (La. Dec. 10, 2004).

Pursuant to La. Code Crim. Proc. Ann. art. 774 and La. Code Evid. Ann. art. 609.1, the prosecutor’s comments about defendant’s prior conviction in rebuttal were appropriate where they were made in response to defense counsel’s remarks that invited the jury in closing arguments to infer that defendant was telling the truth; defendant had previously admitted his guilt when he pled guilty in a prior possession of cocaine conviction. State v. Fernandez, 864 So. 2d 764, 2003 La. App. LEXIS 3688 (Dec. 30, 2003).

Trial judge has broad discretion in controlling the scope of closing argument. State v. Legrand, 864 So. 2d 89, 2003 La. LEXIS 3438 (Dec. 3, 2003), writ of certiorari denied by 544 U.S. 947, 125 S. Ct. 1692, 161 L. Ed. 2d 523, 2005 U.S. LEXIS 2787, 73 U.S.L.W. 3569 (2005).

Even if the prosecutor exceeds the permissive scope of closing argument, the appellate court will not reverse a conviction if not thoroughly convinced that the argument influenced the jury and contributed to the verdict. State v. Legrand, 864 So. 2d 89, 2003 La. LEXIS 3438 (Dec. 3, 2003), writ of certiorari denied by 544 U.S. 947, 125 S. Ct. 1692, 161 L. Ed. 2d 523, 2005 U.S. LEXIS 2787, 73 U.S.L.W. 3569 (2005).

During closing arguments in a criminal prosecution for first degree murder, prosecutor’s reference to the fact that the state’s witness passed a polygraph test and his statement that the witness was being truthful in indicating defendant as the culprit did not constitute prosecutorial misconduct; the remarks were all made during the guilt phase of the trial and, having found the defendant guilty of first-degree murder in light of the evidence presented at trial concerning the extremely violent stabbings the defendant committed the night of the murder, there was no reasonable possibility that the evidence complained of might have contributed to the jury’s determination at the sentencing phase. State v. Legrand, 864 So. 2d 89, 2003 La. LEXIS 3438 (Dec. 3, 2003), writ of certiorari denied by 544 U.S. 947, 125 S. Ct. 1692, 161 L. Ed. 2d 523, 2005 U.S. LEXIS 2787, 73 U.S.L.W. 3569 (2005).

Prosecutor’s statement in closing argument that the jury would be doing a disservice to the community in finding defendant not guilty did not make it impossible for defendant to obtain a fair trial; a mistrial was not warranted under La. Code Crim. Proc. Ann. arts. 774, 775. State v. Toups, 859 So. 2d 768, 2003 La. App. LEXIS 2868 (Oct. 8, 2003).

Prosecutor’s argument that the drugs defendant possessed represented 2,000 needles in 2,000 arms did not constitute reversible error because it merely illustrated for the jury the societal impact of the retail distribution of the heroin found in defendant’s constructive possession; even assuming the argument exceeded the scope of permissible argument, the appellate court was not thoroughly convinced that the argument influenced the jury and contributed to the verdict. State v. Clark, 828 So. 2d 1173, 2002 La. App. LEXIS 3048 (Sept. 25, 2002), writ denied by La. 2002-2642, 840 So. 2d 567, 2003 La. LEXIS 886 (La. Mar. 28, 2003).

There was no indication that the jury verdict was not based on the evidence, and there was no indication that the jury was inflamed to mete out lynch-mob justice and convicted defendant out of passion, not reason, because of the prosecutor’s comments during closing arguments. State v. Clark, 828 So. 2d 1173, 2002 La. App. LEXIS 3048 (Sept. 25, 2002), writ denied by La. 2002-2642, 840 So. 2d 567, 2003 La. LEXIS 886 (La. Mar. 28, 2003).

In spite of the prosecutor’s references to a life sentence, the jury did not convict defendant of a crime carrying a potential life sentence; thus, even assuming the prosecutor’s comments regarding the life sentence of addicts were improper, the appellate court was not thoroughly convinced that the comments influenced the jury and contributed to the verdict to defendant’s prejudice and any error was harmless. State v. Clark, 828 So. 2d 1173, 2002 La. App. LEXIS 3048 (Sept. 25, 2002), writ denied by La. 2002-2642, 840 So. 2d 567, 2003 La. LEXIS 886 (La. Mar. 28, 2003).

Prosecutor’s crumbling of an affidavit of a witness during his closing argument was not prejudicial; the prosecutor was merely questioning the affiant’s credibility and the fact that he did not appear to testify at trial and gave emphasis to his argument that the document was worthless. State v. Melancon, 826 So. 2d 633, 2002 La. App. LEXIS 2664 (Aug. 21, 2002), writ denied by La. 2002-2407, 840 So. 2d 547, 2003 La. LEXIS 791 (La. Mar. 21, 2003).

In a trial for second degree murder the prosecutor’s comments at closing did not violate La. Code Crim. Proc. Ann. art. 774 and were properly confined to the evidence where the jury heard evidence that only defendant had a gun; there was no evidence that anyone else fired any other gun, and defense counsel argued in her closing that a gun fight had transpired with both sides shooting; the prosecutor’s remarks were directly in response to that argument. State v. Offray, 797 So. 2d 764, 2001 La. App. LEXIS 2167 (Sept. 26, 2001), writ denied by La. 2001-2859, 823 So. 2d 940, 2002 La. LEXIS 2515 (La. Aug. 30, 2002).

Prosecutor’s remarks that defendant was traveling all over the United States for the purpose of dealing drugs were within the scope of La. Code Crim. Proc. Ann. art. 774, where defendant testified that he was employed by a battery company in the United States, that his job involved some traveling, that he had been to Detroit, New York City, and New Orleans, and that he was previously convicted for possession of cocaine in Detroit. State v. Pena, 788 So. 2d 472, 2001 La. App. LEXIS 1164 (Mar. 14, 2001).

La. Code Crim. Proc. Ann. art. 774 limits the State’s rebuttal to answering the argument of the defense. State v. Jason, 779 So. 2d 865, 2000 La. App. LEXIS 3002 (Dec. 6, 2000), writ denied by La. 2001-0037, 801 So. 2d 357, 2001 La. LEXIS 3047 (La. Nov. 9, 2001).

Prosecutor’s statement, that it was defense counsel’s job to attack the credibility of the State’s witnesses, was not improper under La. Code Crim. Proc. Ann. art. 774; the statement was made in rebuttal to the defense’s argument that the jury should not believe the State’s witnesses. State v. Jason, 779 So. 2d 865, 2000 La. App. LEXIS 3002 (Dec. 6, 2000), writ denied by La. 2001-0037, 801 So. 2d 357, 2001 La. LEXIS 3047 (La. Nov. 9, 2001).

Defendant’s contention that the State’s closing argument improperly appealed to prejudice in violation of La. Code Crim. Proc. Ann. art. 774 was without merit where the transcript revealed that the trial court sustained defendant’s objection to the comments, and he did not seek an admonition or mistrial. State v. McGee, 757 So. 2d 50, 2000 La. App. LEXIS 668 (Feb. 23, 2000), writ denied by La. 2000-0877, 772 So. 2d 121, 2000 La. LEXIS 2961 (La. Oct. 27, 2000), writ of certiorari denied by 535 U.S. 969, 122 S. Ct. 1435, 152 L. Ed. 2d 379, 2002 U.S. LEXIS 2160, 70 U.S.L.W. 3614 (2002).

Prosecutor’s statements in closing argument suggesting that a glass pipe found in the pocket of a defendant charged with possession of cocaine had no value other than to smoke cocaine was using testimony to infer that the defendant knew that the glass pipe contained cocaine and was clearly permissible and within the scope of La. Code Crim. Proc. Ann. art. 774. State v. Richardson, 750 So. 2d 333, 1999 La. App. LEXIS 3685 (Dec. 22, 1999).

Although prosecutors could not resort to personal experience or turn argument into a plebiscite on crime, a conviction would not be reversed due to improper remarks during arguments unless a reviewing court was thoroughly convinced that the remarks influenced the jury and contributed to the verdict; where a prosecutor’s references to other cases were offered in rebuttal to analogies made by the defense counsel in his closing argument and the remarks did not contribute to the jury’s verdict, there was no reversible error. State v. Blanchard, 749 So. 2d 19, 1999 La. App. LEXIS 3204 (Nov. 10, 1999).

La. Code Crim. Proc. Ann. art. 774 provides that closing argument must not appeal to prejudice; however, prosecutors have considerable latitude in making closing argument, and even when a prosecutor has exceeded that latitude, a conviction will not be reversed unless the reviewing court is firmly convinced that the jury was influenced by the remarks and that they contributed to the verdict. State v. Zeno, 742 So. 2d 699, 1999 La. App. LEXIS 2392 (Aug. 31, 1999), writ denied by La. 2000-0105, 765 So. 2d 1065, 2000 La. LEXIS 2103 (La. June 30, 2000).

Armed robbery conviction and sentence was upheld because prosecutor’s questioning and arguments were within bounds, the jury rejected defendant’s denial of culpability, and the sentence was less than the maximum while mitigation was fully considered. State v. Watts, 746 So. 2d 58, 1999 La. App. LEXIS 2393 (Aug. 31, 1999), writ denied by La. 1999-2733, 758 So. 2d 145, 2000 La. LEXIS 918 (La. Mar. 24, 2000).

State did not violate La. Code Crim. Proc. Ann. art. 774 because the State’s rebuttal was confined to answering the argument of defendant; where defense counsel argued that the State failed to call a certain drug dealer defendant supposedly worked with as a witness, the State properly rebutted that by saying the defendant could have called that same witness. State v. Daniels, 740 So. 2d 691, 1999 La. App. LEXIS 1323 (May 5, 1999), writ denied by La. 99-1599, 749 So. 2d 651, 1999 La. LEXIS 3387 (La. Nov. 12, 1999).

Prosecutor’s reference to himself as the representative of the juror’s government in seeking the death penalty and in suggesting that defendant deserved the same punishment that he imposed on the victim without trial did not violate La. Code Crim. Proc. Ann. arts. 766 and 774. State v. Hampton, 750 So. 2d 867, 1999 La. LEXIS 1074 (Apr. 23, 1999), writ of certiorari denied by 528 U.S. 1007, 120 S. Ct. 504, 145 L. Ed. 2d 390, 1999 U.S. LEXIS 7582, 68 U.S.L.W. 3326 (1999).

Scope of argument is governed by La. Code Crim. Proc. Ann. art. 774. State v. Rochon, 733 So. 2d 624, 1999 La. App. LEXIS 550 (Mar. 10, 1999).

After defendant’s closing argument characterizing a co-defendant as a self-confessed liar, prosecutor’s comments in rebuttal that the self-confessed liar took responsibility for his actions and pled guilty but defedant did not want to take responsibility for his actions, exceeded the restrictions of La. Code Crim. P. Ann. art. 774, which confined the State’s rebuttal to answering the argument of the defendant. State v. Jones, 734 So. 2d 670, 1999 La. App. LEXIS 201 (Feb. 3, 1999).

Under La. Code Crim. Proc. Ann. art. 774, although a closing argument had to be confined to the record evidence and inferences had to be drawn from the record, both parties could draw their own conclusions from the evidence to show the jury. State v. Langley, 711 So. 2d 651, 1998 La. LEXIS 982 (Apr. 14, 1998), remanded by La. 95-1489, 1998 La. LEXIS 2092 (La. June 19, 1998).

Prosecutorial argument in a vehicular theft case related to evidence in the case or facts reasonably inferable therefrom, so that the argument did not violate La. Code Crim. Proc. Ann. art. 774. State v. Kennerson, 702 So. 2d 867, 1997 La. App. LEXIS 2372 (Oct. 8, 1997), writ denied by La. 97-2850, 716 So. 2d 884, 1998 La. LEXIS 1077 (La. Mar. 27, 1998).

Prosecutor’s closing rebuttal argument that implied that the jury represented the people of the Parish misled the jury in its function because of the implication that the jury’s function was related to the prosecutor’s function, and the prosecutor’s comments should have been limited to the evidence admitted against defendant and the conclusions drawn therefrom, and the law applicable to the case pursuant to La. Code Crim. Proc. Ann. art. 774. State v. Colligan, 679 So. 2d 184, 1996 La. App. LEXIS 1519 (Aug. 7, 1996).

Prosecutor’s reference to particular caselaw in his closing argument was not a fatal violation of La. Code Crim. Proc. Ann. art. 774 because the prosecutor’s reference was in direct rebuttal to an argument of defense counsel; thus, it was a proper comment regarding evidence raised at trial. State v. Livings, 664 So. 2d 729, 1995 La. App. LEXIS 3492 (Nov. 15, 1995), writ of certiorari denied by La. 95-2906, 668 So. 2d 367, 1996 La. LEXIS 706 (La. Feb. 28, 1996).

The court held that if remarks in argument go beyond the scope of La. Code Crim. Proc. Ann. art. 774, the remarks are harmless unless the reviewing court is thoroughly convinced that the remarks influenced the jury and contributed to the verdict. State v. Camp, 641 So. 2d 702, 1994 La. App. LEXIS 2200 (July 27, 1994).

Closing statement by prosecutor: “You heard what kind of man the victim was. You heard what kind of person he is, what his neighbors think of him, what his family thinks of him, what his school thinks of him” was not prejudicial because several witnesses testified that the victim was not a man of violence. State v. Trimble, 589 So. 2d 1163, 1991 La. App. LEXIS 2962 (Nov. 14, 1991).

In a trial of a defendant for second degree murder, the trial court under La. Code Crim. Proc. Ann. art. 774 did not err in failing to restrict the prosecution’s rebuttal closing argument because the remarks about an injury to the defendant’s knee could be construed to have been made to refute assertions made by defense counsel in his closing argument. State v. Castille, 590 So. 2d 755, 1991 La. App. LEXIS 2979 (Nov. 13, 1991), writ of certiorari denied by 597 So. 2d 1025, 1992 La. LEXIS 1578 (La. 1992).

In a rape trial, the state’s closing argument that defendant would have raped other women if he had the chance was a fair response to evidence showing that defendant had behaved suspiciously toward two other neighborhood women on the day he raped the victim. State v. Kennon, 588 So. 2d 1348, 1991 La. App. LEXIS 2788 (Oct. 30, 1991), writ of certiorari denied by 600 So. 2d 634, 1992 La. LEXIS 2175 (La. 1992).

After the defense introduced evidence of a prior conviction and argued that the defendant could have satisfactorily explained the conviction had the prosecutor not stopped him, the State under La. Code Crim. Proc. Ann. art. 774 was permitted in rebuttal to remark during closing argument that the defendant told his side of the story at the prior trial and the jury evidently did not believe him. State v. Gladney, 577 So. 2d 1179, 1991 La. App. LEXIS 655 (Apr. 3, 1991).

In defendant’s trial for molesting a juvenile, the prosecutor did not violate La. Code Crim. Proc. Ann. art. 774 by stating in her rebuttal argument that defendant did not produce any evidence of the victim’s other sexual activities, where defendant’s counsel stated in his closing argument that the victim was sexually active. State v. Thomas, 572 So. 2d 681, 1990 La. App. LEXIS 2959 (Dec. 18, 1990), writ denied by 604 So. 2d 994, 1992 La. LEXIS 2798 (La. 1992).

Prosecutor’s referral to the incorrect location of Jackson, Mississippi did not warrant a reversal because the prosecutor made the same mistake in his cross-examination and defense counsel did not object and bring it to the prosecutor’s attention. State v. Carter, 572 So. 2d 1131, 1990 La. App. LEXIS 3004 (Dec. 18, 1990).

Where prosecutor suggested that defendant’s attorney could only have described victim’s apartment from the defendant’s presence there, there was no grounds for a mistrial because the comment was proper rebuttal under La. Code Crim. Proc. Ann. art. 774, as it rebutted an assertion that the state withheld evidence. State v. Dorsey, 561 So. 2d 974, 1990 La. App. LEXIS 1206 (May 15, 1990), writ of certiorari denied by 566 So. 2d 984, 1990 La. LEXIS 1894 (La. 1990).

Prosecutor’s argument that defendants made their living by preying on other people was proper under La. Code Crim. Proc. Ann. art. 774 in the absence of evidence of their employment status and in the context of his comment that they were thieves, which was supported by the evidence, and the trial court’s observation of the lack of employment evidence in overruling defendant’s objection was not improper under La. Code Crim. Proc. Ann. art. 772. State v. Collins, 546 So. 2d 1246, 1989 La. App. LEXIS 1297 (June 20, 1989), writ of certiorari denied by 558 So. 2d 599, 1990 La. LEXIS 767 (La. 1990).

In the state’s prosecution of defendant, the state’s closing argument was proper under La. Code Crim. Proc. Ann. art. 774 where the statement and closing remarks were made to rebut defendant’s argument that the State should have called other witnesses. State v. Jones, 539 So. 2d 975, 1989 La. App. LEXIS 304 (Feb. 28, 1989), writ of certiorari denied by 548 So. 2d 322, 1989 La. LEXIS 2078 (La. 1989).

Prosecutor’s references to the photograph of the child’s body during closing argument in the guilt phase of the trial was within the proper bounds of La. Code Crim. Proc. Ann. art. 774. State v. Copeland, 530 So. 2d 526, 1988 La. LEXIS 641 (Apr. 11, 1988), writ of certiorari denied by 489 U.S. 1091, 109 S. Ct. 1558, 103 L. Ed. 2d 860, 1989 U.S. LEXIS 1554, 57 U.S.L.W. 3621 (1989).

Under La. Code Crim. Proc. Ann. art. 774, both sides may draw their own conclusions as to what the evidence established and may convey to the jury any view arising out of the evidence presented. State v. Deboue, 496 So. 2d 394, 1986 La. App. LEXIS 7734 (Oct. 9, 1986), writ of certiorari denied by 501 So. 2d 229, 1987 La. LEXIS 8478 (La. 1987).

In defendant’s trial for uttering a check with a forged signature under La. Code Crim. Proc. Ann. art. 774, a prosecutor’s statement in his closing arguments that defendant did not attempt to have his handwriting compared until the eve of trial because this fact was previously brought out by a defense witness. State v. Bradley, 490 So. 2d 474, 1986 La. App. LEXIS 7139 (June 5, 1986), writ of certiorari denied by 494 So. 2d 325, 1986 La. LEXIS 7320 (La. 1986).

Pursuant to La. Code Crim. Proc. Ann. art. 774, closing argument shall be confined to evidence admitted, to the lack of evidence, to conclusions of fact that the state or defendant may draw therefrom, and to the law applicable to the case. State v. Coleman, 486 So. 2d 995, 1986 La. App. LEXIS 6453 (Apr. 2, 1986), writ of certiorari denied by 493 So. 2d 633, 1986 La. LEXIS 7098 (La. 1986), writ of certiorari denied by 493 So. 2d 634, 1986 La. LEXIS 7100 (La. 1986).

Pursuant to La. Code Crim. Proc. Ann. art. 774, a closing argument shall not appeal to prejudice, and the state’s rebuttal shall be confined to answering the argument of defendant. State v. Coleman, 486 So. 2d 995, 1986 La. App. LEXIS 6453 (Apr. 2, 1986), writ of certiorari denied by 493 So. 2d 633, 1986 La. LEXIS 7098 (La. 1986), writ of certiorari denied by 493 So. 2d 634, 1986 La. LEXIS 7100 (La. 1986).

It was clear from the record that the prosecutor expressed in closing argument a plausible inference supported by the facts introduced into evidence, which was based directly on the victim’s testimony and would appear to be a fair and reasonable explanation as to why the victim felt compelled to report the sexual incident almost two months after it occurred; thus, the appellate court did not find that the prosecutor’s statement went beyond the evidence, and that no error was committed by the trial court. State v. Trigueros, 485 So. 2d 568, 1986 La. App. LEXIS 6411 (Mar. 10, 1986).

Where defendant pled not guilty to first-degree murder by reason of insanity, and the prosecutor argued in the rebuttal closing argument that defendant could be released back into society in a week if he were found not guilty by reason of insanity, the comments were outside the scope of closing argument under La. Code Crim. Proc. Ann. art. 774. However, the trial court’s instruction to the jury cured the error. State v. Jackson, 482 So. 2d 807, 1986 La. App. LEXIS 5872 (Jan. 15, 1986).

In a closing argument during a perjury trial, defense counsel placed the credibility of the prosecutor, the prosecution, and the case at issue by insinuating that the State was “hiding” certain witnesses’ statements by not providing them during discovery; during rebuttal argument, the prosecutor did not exceed the scope of closing argument by meeting the defense’s argument and was not improperly stating his personal feelings. State v. Bailey, 470 So. 2d 342, 1985 La. App. LEXIS 8880 (May 13, 1985), affirmed by, remanded by 477 So. 2d 696, 1985 La. LEXIS 9820 (La. 1985).

Although rebuttal argument which focused on the risks an undercover police officer took doing something about the drug problem may have been improper, the court was convinced that the jury was not influenced by it and that it played no part in the verdict. State v. Guillory, 461 So. 2d 492, 1984 La. App. LEXIS 10146 (Dec. 12, 1984).

A prosecutor’s predictions during closing as to the consequences of a not guilty verdict with respect to the victim’s right to be safe from attack in her own home did not influence the jury or contribute to defendant’s guilty verdict. State v. Williams, 458 So. 2d 1315, 1984 La. App. LEXIS 10335 (Oct. 9, 1984), writ of certiorari denied by 463 So. 2d 1317, 1985 La. LEXIS 8055 (La. 1985).

Appeals court, in affirming manslaughter verdict, stated that the prosecutor could be given some latitude under La. Code Crim. Proc. Ann. arts. 770, 771 to use argument outside the scope of La. Code Crim. Proc. Ann. art. 774 to refute defense argument of like character. State v. Jackson, 452 So. 2d 1225, 1984 La. App. LEXIS 8960 (June 6, 1984).

Prosecutor’s references to other robberies that he had prosecuted, which references were intended to make the point that victims did not always remember the crime in the same way, were permissible rebuttal, under La. Code Crim. Proc. Ann. art. 774, to defendant’s closing argument that the victim’s testimony contained inconsistencies and, in light of the overwhelming evidence of guilt, did not prejudice defendant or influence the verdict that defendant was guilty of armed robbery. State v. Phillips, 448 So. 2d 243, 1984 La. App. LEXIS 8516 (Apr. 3, 1984), reversed in part by 452 So. 2d 1178, 1984 La. LEXIS 9409 (La. 1984).

Prosecutor’s comment that the prosecution could tell stories of having tried people for murder and having the jury set them free only to have them commit murder again was not improper in light of the fact that defense counsel had just ended closing argument by relating a story about an innocent person who was almost convicted; furthermore, even if the comment was improper, it was unlikely that it influenced the jury or contributed to its verdict. State v. Smith, 445 So. 2d 521, 1984 La. App. LEXIS 8010 (Feb. 1, 1984), writ of certiorari denied by 449 So. 2d 1346, 1984 La. LEXIS 8892 (La. 1984).

State’s use of the definition of “snatching” from the dictionary in its closing argument in a prosecution for purse snatching, a violation of La. Rev. Stat. Ann. § 14:65.1, did not constitute a misstatement of the law or facts and was not prejudicial to defendant. State v. Jackson, 439 So. 2d 616, 1983 La. App. LEXIS 9419 (Oct. 11, 1983).

In defendant’s aggravated rape trial, where defense counsel argued that the restroom was so small that it was physically impossible for the events to have transpired as the witnesses related, the prosecutor did not make an improper comment by suggesting that, if this were true, defense counsel would have taken the jury to view the room; the prosecutor’s rebuttal was confined to answering the argument of defense counsel and thus fell within the permissible scope of La. Code Crim. Proc. Ann. art. 774. State v. Stovall, 439 So. 2d 618, 1983 La. App. LEXIS 9420 (Oct. 11, 1983).

Where the medical examiner testified by deposition that the victim bled to death within a matter of minutes as a result of the gunshot wound, a reference to the manner of death in the State’s closing argument was appropriate in light of the evidence adduced at trial and did not serve to incite the passions of the jury, prejudice the defendant, or constitute any arbitrary factor which weighed improperly in the jury’s deliberations. State v. Moore, 432 So. 2d 209, 1983 La. LEXIS 10348 (Apr. 4, 1983), writ of certiorari denied by 464 U.S. 986, 104 S. Ct. 435, 78 L. Ed. 2d 367 (1983).

Where much of the State’s evidence against defendant was supplied by a victim of the crime who identified defendant from a photographic lineup, defense counsel was properly ordered to restrict his closing argument to the facts of the case after he began to rhetorically inquire of the jury whether they had ever heard of a case in which a person was unjustly imprisoned due to mistaken identity, stated he knew of thousands of such cases, and contended that eyewitness identification was well known to be untrustworthy. State v. Taylor, 430 So. 2d 686, 1983 La. App. LEXIS 8137 (Mar. 28, 1983), writ of certiorari denied by 438 So. 2d 575, 1983 La. LEXIS 11583 (La. 1983).

A prosecutor was allowed to comment on a defendant’s failure to call a certain witness, as long as the failure of the defendant to testify was not commented on. State v. Simone, 428 So. 2d 1226, 1983 La. App. LEXIS 8042 (Mar. 9, 1983).

Defense counsel’s statement to the effect that the state attempted to prove murder and armed robbery (not simple robbery) was clearly supported by the evidence, notwithstanding the technical correctness of the prosecutor’s objection and his appreciation of the jury charges, appeared to be a legitimate comment on the law applicable to the case; while the prosecutor’s interruptions and comments were unnecessary and perhaps unfounded, however, they did not appear so egregious as to warrant reversal. State v. Lindsey, 404 So. 2d 466, 1981 La. LEXIS 10012 (Sept. 8, 1981).

In an aggravated rape case, the remarks of the prosecutor regarding the victim’s father were within the scope of La. Code Crim. Proc. Ann. art. 774; although the victim’s father did not testify at trial, the victim testified that her father advised her to call the police, and the prosecutor’s remarks related to evidence admitted. State v. Miles, 402 So. 2d 644, 1981 La. LEXIS 8642 (June 22, 1981).

Prosecutor’s comment during closing was improper because it referred to matters not in evidence, but it was not of the type which would clearly influence the jury to defendant’s prejudice, and the trial judge charged the jury that statements made by an attorney during trial or argument did not constitute evidence or proof of facts. State v. Prestridge, 399 So. 2d 564, 1981 La. LEXIS 8214 (May 20, 1981).

Prosecutor in defendant’s aggravated rape trial did not make unfounded, prejudicial, irrelevant, and inflammatory statements during rebuttal argument, where the complained of argument concerned the issue of sexual penetration, an essential element of the charged crime, and it was confined to answering the argument of defense counsel which was directed to the contention that no penetration was achieved; the prosecutor’s argument was reasonably restrained and restricted to relevant, material issues. State v. Prestridge, 399 So. 2d 564, 1981 La. LEXIS 8214 (May 20, 1981).

Prosecutor’s argument to the jury in a capital murder case that the victim’s child had not interest to lie and reference to the child crying on the stand were permissible arguments as to demeanor and motive as related to credibility. State v. Monroe, 397 So. 2d 1258, 1981 La. LEXIS 7911 (Apr. 6, 1981), writ of certiorari denied by 463 U.S. 1229, 103 S. Ct. 3571, 103 S. Ct. 3572, 103 S. Ct. 3573, 77 L. Ed. 2d 1411, 77 L. Ed. 2d 1412, 77 L. Ed. 2d 1413, 1983 U.S. LEXIS 863, 51 U.S.L.W. 3938 (1983).

Where defense counsel sought to play a tape recording already entered into evidence before the jury, it was not error to prohibit defendant from playing the tape recording during closing argument, since doing so at that time was not within the proper scope of closing argument. State v. Tassin, 343 So. 2d 681, 1976 La. LEXIS 4988 (Nov. 8, 1976).

Prosecutor’s statement during closing argument in defendant’s trial for armed robbery that “we have convicted him without it,” referring to the fact that the weapon used by defendant in robbing a grocery store employee had not been recovered or entered into evidence, was not an impermissible statement of the prosecutor’s personal opinion but, rather, a fair comment on the state of the evidence. State v. Unzueta, 337 So. 2d 1102, 1976 La. LEXIS 4400 (Sept. 13, 1976).

Although the district attorney did not, during his closing argument to the jury, use the deputy’s precise words in referring to a statement made by defendant to the deputy, the district attorney’s argument did not misrepresent the gist of the testimony; thus, the statement of the prosecutor was a proper conclusion of fact drawn from the evidence, in compliance with La. Code Crim. Proc. Ann. art. 774. State v. Franklin, 332 So. 2d 238, 1976 La. LEXIS 4644 (May 17, 1976).

Pursuant to La. Code Crim. Proc. Ann. art. 774, the prosecutor’s remarks did not constitute an impermissible reference to defendant’s failure to take the stand; rather, his remarks were nothing more than a permissible statement of his appreciation of the evidence brought forth during the course of the trial. State v. Singleton, 321 So. 2d 509, 1975 La. LEXIS 4156 (Nov. 3, 1975).

Both the State and the defense may make their own deductions of what the evidence establishes. State v. Preece, 270 So. 2d 850, 1972 La. LEXIS 5522 (Dec. 11, 1972).

Comment by the prosecution during closing that defense counsel had ample time before the trial to interview certain alibi witnesses to determine if they in fact remembered defendant’s presence did not go beyond the evidence, but rather was in response to the defense counsel’s explanation during closing of why the alibi witnesses had not been called. State v. Dorsey, 262 LA. 785, 264 So. 2d 644, 1972 La. LEXIS 4964 (June 29, 1972).

Where scientific evidence at trial showed that the defendant had cut the heroin, it was permissible for the prosecution to state in closing argument that “the accused was selling a cut product to make more money out of it.” State v. Paternostro, 219 LA. 563, 53 So. 2d 673, 1951 La. LEXIS 900 (June 29, 1951).

••• Inflammatory Statements. — Defendant’s conviction for the second-degree murder of his child was proper where none of the experts believed that the injuries to the child could have been caused by falling down the stairs, choking, or CPR. Further, the prosecutor’s arguments during rebuttal, while arguably improper, were not so inflammatory as to have warranted reversal because the remarks were harmless in light of the evidence against defendant and because of the trial court’s specific instructions to jurors that the arguments of attorneys were not evidence. State v. Smith, 877 So. 2d 1123, 2004 La. App. LEXIS 1673 (June 29, 2004), writ denied by La. 2004-2081, 891 So. 2d 669, 2005 La. LEXIS 61 (La. Jan. 7, 2005).

Defendant’s conviction for possession with intent to distribute heroin was proper where the prosecutor’s comment that defendant was not the victim, but that, in effect, society was, did not make it impossible for defendant to obtain a fair trial; the court was not thoroughly convinced that the prosecutor’s speculative comment influenced the jury and contributed to the verdict. State v. Anthony, 862 So. 2d 124, 2003 La. App. LEXIS 3300 (Nov. 19, 2003).

Although the prosecutor’s remarks constituted an improper resort to personal experience, those remarks did not deny defendant a fair trial before an impartial jury as the trial court twice informed the jury that the statements and arguments made by the attorneys were not to be considered as evidence; thus, reversal of defendant’s second degree murder conviction was not required. State v. Amin, 839 So. 2d 262, 2003 La. App. LEXIS 82 (Jan. 28, 2003).

Where a prosecutor’s closing argument references were all drawn from the evidence adduced at trial, they were within the scope of proper argument and defendant was not prejudiced by them. State v. Williams, 778 So. 2d 1232, 2001 La. App. LEXIS 203 (Jan. 31, 2001), writ denied by La. 2001-0731, 807 So. 2d 227, 2002 La. LEXIS 217 (La. Jan. 11, 2002).

Before a prosecutor’s allegedly prejudicial remarks require the reversal of a conviction, the court must be thoroughly convinced that the jury was influenced by the remarks and that such contributed to the verdict, and that the remarks injected passion, prejudice, or any arbitrary factor into the jury’s recommendation. State v. Whitton, 770 So. 2d 844, 2000 La. App. LEXIS 2512 (Sept. 27, 2000).

La. Code Crim. Proc. Ann. art. 774 provides that closing argument must not appeal to prejudice; however, prosecutors have considerable latitude in making closing argument, and even when a prosecutor has exceeded that latitude, a conviction will not be reversed unless the reviewing court is firmly convinced that the jury was influenced by the remarks and that they contributed to the verdict. State v. Zeno, 742 So. 2d 699, 1999 La. App. LEXIS 2392 (Aug. 31, 1999), writ denied by La. 2000-0105, 765 So. 2d 1065, 2000 La. LEXIS 2103 (La. June 30, 2000).

Prosecutor’s closing argument that the victim may not have died immediately, filling her last moments with agony and terror, was not improper under La. Code Crim. Proc. Ann. art. 774. State v. Wessinger, 736 So. 2d 162, 1999 La. LEXIS 1601 (May 28, 1999), writ of certiorari denied by 528 U.S. 1050, 120 S. Ct. 589, 145 L. Ed. 2d 489, 1999 U.S. LEXIS 8089, 68 U.S.L.W. 3366 (1999).

Although remarks made by the prosecutor during closing argument may have been in violation of La. Code Crim. Proc. Ann. art. 774, there was no reversible error because, considering the totality of the testimony and the evidence, the prosecutor’s comments were not so inflammatory as to direct jurors away from a decision based on the testimony they heard and submitted evidence. State v. Davis, 726 So. 2d 500, 1999 La. App. LEXIS 154 (Jan. 26, 1999).

Prosecutor did not make improper closing argument referring to defendant’s sale and use of drugs where defendant testified, in a murder trial, to selling and using marijuana. State v. Sloan, 701 So. 2d 995, 1997 La. App. LEXIS 2304 (Sept. 24, 1997), writ denied by La. 97-2601, 709 So. 2d 731, 1998 La. LEXIS 293 (La. Feb. 6, 1998).

The prosecutor’s comments to the jury that an alibi witness was told the time of the robbery, even if outside the scope of rebuttal, were made in the context of attacking the credibility of the alibi witness and where the judge instructed the jury that it was the finder of fact, such comments were harmless. State v. Phillips, 670 So. 2d 588, 1996 La. App. LEXIS 347 (Feb. 29, 1996), writ denied by La. 96-2131, 699 So. 2d 85, 1997 La. LEXIS 2549 (La. Sept. 5, 1997).

Prosecutor’s argument in rebuttal that defendant’s experts were “store bought psychiatrists” was outside the scope of La. Code Crim. Proc. Ann. art. 774 but did not contribute to the verdict; the trial court’s immediate action in sustaining an objection, admonishing the state, and instructing the jury to disregard the challenged remark decreased the likelihood that the jury was influenced by the remarks. State v. Armstrong, 649 So. 2d 683, 1994 La. App. LEXIS 2986 (Nov. 2, 1994), set aside by, remanded by La. 94-2950, 671 So. 2d 307, 1996 La. LEXIS 619 (La. Apr. 8, 1996).

Prosecutor’s remarks in his summations that defense counsel sought to confuse the jury was an inappropriate appeal to prejudice prohibited by La. Code Crim. Proc. Ann. art. 774, but because the trial court admonished the jury to disregard the remarks, a mistrial was not warranted under La. Code Crim. Proc. Ann. art. 775. State v. Brown, 628 So. 2d 207, 1993 La. App. LEXIS 3672 (Dec. 1, 1993).

Pursuant to La. Code Crim. Proc. Ann. art. 774, defendant was not entitled to a mistrial trial based upon the state’s comments in closing arguments for the jury to ignore the fact that there were drugs in the community because the argument was in rebuttal to that of the defense and it could not be said that the remark contributed to the verdict. State v. Deal, 607 So. 2d 641, 1992 La. App. LEXIS 2826 (Oct. 6, 1992), writ of certiorari denied by 612 So. 2d 65, 1993 La. LEXIS 192 (La. 1993).

State’s characterization of defendant’s defense as a “Saddam Hussein defense” during closing argument was prohibited, and trial court erred by not admonishing the jury to disregard it, but the error was considered harmless where defendant admitted to shooting the victim, the physical evidence and testimony of the forensic pathologist refuted defendant’s claim of self-defense or accident, and evidence of guilt was found to be overwhelming. State v. Bender, 598 So. 2d 629, 1992 La. App. LEXIS 1104 (Apr. 16, 1992), writ of certiorari denied by 605 So. 2d 1125, 1992 La. LEXIS 3067 (La. 1992).

Defendant’s convictions for burglary, armed robbery, rape, and crime against nature were proper where none of the statements made during the trial were of such a nature that they would have inflamed the jury or contributed to the verdict. State v. Harrison, 588 So. 2d 771, 1991 La. App. LEXIS 2770 (Oct. 29, 1991), reversed by, remanded by 609 So. 2d 789, 1992 La. LEXIS 3672 (La. 1992).

In the State’s prosecution of defendant, the trial court had not allowed the State to exceed the permissible scope of closing argument on two occasions under La. Code Crim. Proc. Ann. art. 774. State v. Mayeaux, 570 So. 2d 185, 1990 La. App. LEXIS 2647 (Nov. 14, 1990), writ of certiorari denied by 575 So. 2d 386, 1991 La. LEXIS 471 (La. 1991).

Although the prosecutor indicated that the defense counsel did not take the crime of rape seriously during his closing argument, the jury was admonished and a mistrial was not required. State v. Hatcher, 568 So. 2d 578, 1990 La. App. LEXIS 2062 (Sept. 25, 1990), writ of certiorari denied by 572 So. 2d 87, 1991 La. LEXIS 138 (La. 1991).

Although the prosecutor’s comments during closing argument were clearly outside of the evidence presented at trial and were improper under La. Code Crim. Proc. Ann. art. 774, the remarks neither inflamed the jury or contributed to the verdict; the trial judge’s admonition to the jury was sufficient to assure defendant of a fair trial. State v. Jamison, 565 So. 2d 1080, 1990 La. App. LEXIS 1912 (July 31, 1990).

Prosecutor’s improper closing argument warranted a reversal of defendant’s murder conviction and death sentence because, during argument the prosecutor referred to evidence and facts outside the record, he stated that he could have called additional witnesses to prove defendant’s guilt, but chose not to, he stated that life in prison was not unpleasant or difficult, he told jurors that they were not truly responsible for their life or death decision, and he told them that their decision to condemn defendant would deter future murders. State v. Smith, 554 So. 2d 676, 1989 La. LEXIS 2410 (Oct. 23, 1989), overruled by State v. Wessinger, La. 98-1234, 736 So. 2d 162, 1999 La. LEXIS 1601 (La. May 28, 1999), overruled by State v. Taylor, La. 93-2201, 669 So. 2d 364, 1996 La. LEXIS 614 (La. Feb. 28, 1996).

Prosecutor’s closing arguments did not constitute grounds for reversal of defendant’s conviction because the State presented overwhelming evidence of defendant’s guilt and the appellate court was not thoroughly convinced that the State’s remarks influenced the jury and contributed to its verdict. State v. Breaux, 546 So. 2d 1352, 1989 La. App. LEXIS 1370 (June 28, 1989).

Pursuant to La. Code Crim. Proc. Ann. art. 774, because the defense argument was not outside the evidence, the State’s argument was not proper rebuttal; therefore, it was error to permit the assistant district attorney to imply that defendant had a motive when the State had not introduced any evidence of his prior contact with the police or with the officer. State v. Andrews, 527 So. 2d 411, 1988 La. App. LEXIS 1416 (June 7, 1988), writ of certiorari denied by 532 So. 2d 176, 1988 La. LEXIS 2496 (La. 1988).

Prosecutor’s closing argument that went beond scope of La. Code Crim. Proc. Ann. art. 774 was considered harmless where the reviewing court was not thoroughly convinced that the argument inflamed the jury and contributed to the verdict. State v. Washington, 522 So. 2d 628, 1988 La. App. LEXIS 786 (Mar. 10, 1988), writ denied by 523 So. 2d 1321, 1988 La. LEXIS 1057 (La. 1988), writ of certiorari denied by 488 U.S. 834, 109 S. Ct. 94, 102 L. Ed. 2d 70, 1988 U.S. LEXIS 3737, 57 U.S.L.W. 3231 (1988).

Under La. Code Crim. Proc. Ann. art. 774 the prosecutor’s closing remarks would only have been prejudicial if he had urged them to consider themselves victims instead of simply urging them to compare the issues. State v. Bradley, 516 So. 2d 1337, 1987 La. App. LEXIS 10905 (Dec. 15, 1987), writ of certiorari denied by 521 So. 2d 1184, 1988 La. LEXIS 430 (La. 1988).

Though a prosecutor in a capital case made prejudicial remarks before the jury, where the jury made a reliable decision based on the evidence to recommend a death sentence, the error was not reversible error. State v. Kyles, 513 So. 2d 265, 1987 La. LEXIS 9855 (Sept. 9, 1987), amended by 1987 La. LEXIS 10910 (La. Oct. 15, 1987), writ of certiorari denied by 486 U.S. 1027, 108 S. Ct. 2005, 100 L. Ed. 2d 236, 1988 U.S. LEXIS 2284, 56 U.S.L.W. 3805 (1988).

Under La. Code Crim. Proc. Ann. art. 774, even if the prosecutor’s closing remark goes beyond its scope it is considered harmless error, unless the remark clearly influenced the jury so that it contributed to the verdict. State v. Deboue, 496 So. 2d 394, 1986 La. App. LEXIS 7734 (Oct. 9, 1986), writ of certiorari denied by 501 So. 2d 229, 1987 La. LEXIS 8478 (La. 1987).

Defendant was not entitled to reversal of his conviction for possession of cocaine, despite a prosecutor’s improper argument on the “societal cost” of a not-guilty verdict that exceeded the scope of permissible argument under La. Code Crim. Proc. Ann. art. 774 because the evidence of defendant’s guilt was overwhelming. State v. Robinson, 490 So. 2d 501, 1986 La. App. LEXIS 7133 (June 5, 1986), writ of certiorari denied by 495 So. 2d 303, 1986 La. LEXIS 7442 (La. 1986).

Pursuant to La. Code Crim. Proc. Ann. art. 774, the prosecutor exceeded the proper scope of his closing argument when he said that a witness had observed defendant with his hands in the cash register; however, defendant’s objection was sustained and the prosecutor rephrased his argument. State v. Guidry, 476 So. 2d 500, 1985 La. App. LEXIS 9897 (Oct. 8, 1985), writ of certiorari denied by 480 So. 2d 739, 1986 La. LEXIS 5449 (La. 1986).

In a trial for receiving stolen property, the prosecutor’s closing remark to the jury that defendant’s motive was to feed his drug habit, was improper because it was based on defendant’s statement to police that he used the money from selling stolen truck parts to purchase illegal narcotics, rather than upon evidence that defendant had a confirmed drug habit; however, no prejudice resulted, and the remark was not cause for a mistrial State v. Melton, 456 So. 2d 192, 1984 La. App. LEXIS 9504 (Aug. 31, 1984).

Prosecution’s reference to defendants as “bad guys” was properly clarified by the trial court’s immediate explanation and subsequent instruction to the jury; because the direct evidence presented by the State was overwhelming, the court could not find that the single remark by the prosecutor that the defendants were “bad guys” contributed to the verdict. State v. Ditcharo, 452 So. 2d 1201, 1984 La. App. LEXIS 8921 (May 30, 1984), writ of certiorari denied by 456 So. 2d 162, 1984 La. LEXIS 9581 (La. 1984).

Prosecutor’s closing arguments in a rape case which reminded the jury of the victim’s pain and a desire to get persons like the defendant off the street did not cause sufficient prejudice so as to require that a mistrial be declared. State v. Elzy, 451 So. 2d 1167, 1984 La. App. LEXIS 8981 (May 25, 1984).

In a rape case, the prosecutor’s closing remark that, due to defendant’s accusations against the victim, i.e., that she was harassing him with criminal charges because he had broken up with her, a second rape had “occurred in this courtroom” was improper but not cause for reversal. State v. Lewis, 452 So. 2d 720, 1984 La. App. LEXIS 8828 (May 16, 1984), vacated in part by, set aside by 457 So. 2d 1187, 1984 La. LEXIS 9665 (La. 1984).

State’s reference to the Atlanta child murders during closing argument in the trial of a defendant on armed robbery and other charges was permissible under La. Code Crim. Proc. Ann. art. 774 to answer defense argument concerning the State’s failure to produce certain evidence. State v. Winn, 412 So. 2d 1337, 1982 La. LEXIS 10766 (Apr. 5, 1982).

Although the prosecutor improperly argued that the next time defendant committed a burglary he might be armed, the overwhelming evidence of defendant’s guilt made it unlikely that the comments influenced the jury or contributed to its verdict. State v. Barrow, 410 So. 2d 1070, 1982 La. LEXIS 10282 (Mar. 1, 1982), writ of certiorari denied by 459 U.S. 852, 103 S. Ct. 115, 74 L. Ed. 2d 101, 1982 U.S. LEXIS 3407, 51 U.S.L.W. 3256 (1982).

Prosecutor in defendant’s aggravated rape trial did not make unfounded, prejudicial, irrelevant, and inflammatory statements during rebuttal argument, where the complained of argument concerned the issue of sexual penetration, an essential element of the charged crime, and it was confined to answering the argument of defense counsel which was directed to the contention that no penetration was achieved; the prosecutor’s argument was reasonably restrained and restricted to relevant, material issues. State v. Prestridge, 399 So. 2d 564, 1981 La. LEXIS 8214 (May 20, 1981).

Defendant was properly convicted of attempted second degree murder because even though it was improper for the prosecutor to make the jurors think of themselves as crime victims, by telling the jury if they were shot in the face at close range, they would not forget their assailant, the state’s rebuttal argument was not so inflammatory that a mistrial should have been declared. State v. McClinton, 399 So. 2d 178, 1981 La. LEXIS 8207 (May 18, 1981).

Scope of closing argument was defined by La. Code Crim. Proc. Ann. art. 774, but defendant was required to object and afford an opportunity for the trial court to correct the effect of allegedly prejudicial remarks by the prosecutor by either ordering a mistrial or admonishing the jury, as provided by La. Code Crim. Proc. Ann. arts. 770 and 771, and defendant, having failed to object, waived the defect. State v. Anthony, 347 So. 2d 483, 1977 La. LEXIS 4917 (June 20, 1977).

Although the prosecutor improperly suggested during closing argument that the charged crime could have been committed on the jurors, the comments were not so prejudicial as to warrant the drastic remedy of mistrial. State v. Williams, 346 So. 2d 181, 1977 La. LEXIS 5766 (May 16, 1977).

In defendant’s trial for manslaughter, defendant was not entitled to a new trial because under La. Code Crim. Proc. Ann. art. 774, the prosecution’s closing statements were not so inflammatory that they prejudiced and influence the jury. State v. Brumfield, 263 LA. 147, 267 So. 2d 553, 1972 La. LEXIS 5397 (Oct. 4, 1972).

•• Defendant’s Rights

••• Right to Counsel

•••• General Overview. — Given the scope of closing argument as delineated in La. Code Crim. Proc. Ann. art. 774, there was no abuse of discretion by a trial court in refusing to allow defense counsel to continue to read and/or paraphrase from a United States Supreme Court case, nor did such limitation violate defendant’s right to assistance of counsel for his defense as guaranteed by the U.S. Const. amend. VI and La. Const. art. I, § 13. State v. Williams, 560 So. 2d 519, 1990 La. App. LEXIS 878 (Apr. 10, 1990).

••• Right to Remain Silent

•••• Prosecutor’s Comments on Defendant’s Silence. — It was not erroneous for a prosecutor to call the jury’s attention to the failure of the defendant to call a witness as long as the prosecutor did not improperly comment on the failure of defendant to testify. State v. Robinson, 480 So. 2d 329, 1985 La. App. LEXIS 10404 (Dec. 11, 1985), writ of certiorari denied by 498 So. 2d 13, 1986 La. LEXIS 8024 (La. 1986).

•• Examination of Witnesses. — Pursuant to La. Code Crim. Proc. Ann. art. 774, a prosecutor’s comments were within the scope of proper rebuttal when he referred to testimony that refuted defendant’s self-defense theory. State v. Johnson, 506 So. 2d 643, 1987 La. App. LEXIS 9221 (Apr. 9, 1987), writ of certiorari denied by 508 So. 2d 818, 1987 La. LEXIS 9652 (La. 1987).

•• Judicial Discretion. — Trial judge has broad discretion in controlling the scope of closing argument. State v. Legrand, 864 So. 2d 89, 2003 La. LEXIS 3438 (Dec. 3, 2003), writ of certiorari denied by 544 U.S. 947, 125 S. Ct. 1692, 161 L. Ed. 2d 523, 2005 U.S. LEXIS 2787, 73 U.S.L.W. 3569 (2005).

At defendant’s trial for second-degree murder, the trial court’s remark that it was sustaining the State’s objection to defense counsel’s closing argument because defense counsel was arguing matters that were not in evidence, as prohibited by La. Code Crim. Proc. Ann. art. 774, did not violate La. Code Crim. Proc. Ann. art. 772, which prohibits a judge from commenting on the evidence, because the remark was made to explain the trial court’s ruling, was neither unfair nor prejudicial to defendant, and did not imply an opinion as to defendant’s guilt or innocence. State v. Bennett, 771 So. 2d 296, 2000 La. App. LEXIS 2936 (Nov. 8, 2000), writ denied by La. 2000-3246, 799 So. 2d 495, 2001 La. LEXIS 3993 (La. Oct. 12, 2001).

•• Motions for Mistrial. — In a second degree murder conviction, defendant opened the door for the prosecutor’s closing argument pertaining to a possible plea agreement by suggesting in closing argument that the shooter was given an opportunity to plead to a lesser offense while defendant was not; pursuant to La. Code Crim. Proc. Ann. art. 774, the state had the right to respond to that argument. State v. Cooper, 862 So. 2d 512, 2003 La. App. LEXIS 3569 (Dec. 23, 2003), writ denied by La. 2004-0236, 876 So. 2d 74, 2004 La. LEXIS 1900 (La. June 4, 2004).

Prosecutor’s statement in closing argument that the jury would be doing a disservice to the community in finding defendant not guilty did not make it impossible for defendant to obtain a fair trial; a mistrial was not warranted under La. Code Crim. Proc. Ann. arts. 774, 775. State v. Toups, 859 So. 2d 768, 2003 La. App. LEXIS 2868 (Oct. 8, 2003).

Appellate court found that comments made by a prosecutor about a defense attorney, particularly, “He should be ashamed of himself,” were outside scope of proper rebuttal argument, under La. Code Crim. Proc. Ann. art. 774, but were only of such magnitude requiring an admonition if requested, under La. Code Crim. Proc. Ann. art. 771, and not within La. Code Crim. Proc. Ann. art. 770, which would have required a mistrial. State v. Robertson, 831 So. 2d 389, 2002 La. App. LEXIS 3249 (Oct. 29, 2002).

In a prosecution for murder where the prosecutor made improper remarks about conducting tests of hair samples and the results were never introduced into evidence, but defense counsel never moved for a mistrial, defendant could not claim the trial court erred in failing to grant a mistrial. State v. Keys, 772 So. 2d 918, 2000 La. App. LEXIS 2811 (Nov. 8, 2000), writ denied by La. 2000-3368, 800 So. 2d 867, 2001 La. LEXIS 3699 (La. Nov. 2, 2001).

It was not error for the trial judge to deny defendant’s motion for a mistrial following remarks by the prosecutor in closing argument that the case, in response to defense counsel’s argument that it was a weak case, was “one of the strongest cases I ever had,” where the judge’s admonishment to the jury was sufficient and a mistrial was not required. State v. Pascual, 735 So. 2d 98, 1999 La. App. LEXIS 839 (Mar. 30, 1999).

Prosecutor’s statements were a fair response to the evidence and the prosecutor was entitled to refer to evidence that was not introduced at the trial; thus, the defendant was not entitled to mistrial and even the statements exceeding the scope of proper rebuttal argument did not prejudice the defendant so as to require a mistrial. State v. Forrest, 670 So. 2d 1263, 1996 La. App. LEXIS 362 (Feb. 14, 1996), writ of certiorari denied by La. 96-0654, 675 So. 2d 1117, 1996 La. LEXIS 1941 (La. June 28, 1996).

A defendant was not entitled to a mistrial when the district attorney made prejudicial disparaging remarks about the defense counsel in his rebuttal argument, since the remarks made by the district attorney were improper under La. Code Crim. Proc. Ann. art. 774, but the remarks were not of the magnitude as to fall within La. Code Crim. Proc. Ann. art. 770, which would have required a mistrial. State v. Copeland, 631 So. 2d 1223, 1994 La. App. LEXIS 105 (Jan. 25, 1994), writ of certiorari denied by La. 94-0417, 637 So. 2d 477, 1994 La. LEXIS 1339 (La. May 20, 1994).

Where the prosecutor stipulated to what a missing defense witness would have testified to had she been available but did not stipulate to the truth of the testimony, the prosecutor’s statement during closing argument that nobody had ever seen the missing witness was not outside the scope of closing argument; even if it was, a mistrial was not warranted because defendant did not prove that the improper comment influenced the jury or contributed to the verdict. State v. Allen, 589 So. 2d 1180, 1991 La. App. LEXIS 2949 (Nov. 14, 1991), writ of certiorari denied in part, amended by 594 So. 2d 884, 1992 La. LEXIS 1120 (La. 1992).

Where defendant was convicted of distribution of cocaine, the prosecutor’s remark during closing argument which referred to facts not in evidence did not mandate a mistrial; the remarks were not prejudicial to the extent that they substantially influenced the jury. State v. Alexander, 575 So. 2d 405, 1991 La. App. LEXIS 176 (Jan. 31, 1991).

Although the prosecutor indicated that the defense counsel did not take the crime of rape seriously during his closing argument, the jury was admonished and a mistrial was not required. State v. Hatcher, 568 So. 2d 578, 1990 La. App. LEXIS 2062 (Sept. 25, 1990), writ of certiorari denied by 572 So. 2d 87, 1991 La. LEXIS 138 (La. 1991).

Closing argument that a child would suffer irreparable harm if her father was not convicted for raping her was a permissible conclusion of fact drawn from psychological testimony. State v. Rasberry, 564 So. 2d 740, 1990 La. App. LEXIS 1623 (June 20, 1990).

Where the prosecutor argued the lack of testimony contradicting the State’s case, La. Code Crim. Proc. Ann. art. 770(3) did not require a mistrial because, the statement was directed to the entire case presented by the defense, not focused on defendant’s decision not to take the witness stand, and was within the scope of permitted argument under La. Code Crim. Proc. Ann. art. 774. State v. Spooner, 550 So. 2d 1289, 1989 La. App. LEXIS 1769 (Oct. 11, 1989), writ denied by 566 So. 2d 394, 1990 La. LEXIS 2141 (La. 1990).

A trial court in a second-degree murder trial properly denied defendant’s motion for a mistrial based on the cumulative effect of statements made by the prosecutor during rebuttal closing argument because the alleged misstatements did not influence the jury in light of the trial court’s admonitions. State v. Thomas, 504 So. 2d 907, 1987 La. App. LEXIS 8970 (Mar. 4, 1987), writ of certiorari denied by 507 So. 2d 225, 1987 La. LEXIS 9342 (La. 1987).

In a trial for receiving stolen property, the prosecutor’s closing remark to the jury that defendant’s motive was to feed his drug habit, was improper because it was based on defendant’s statement to police that he used the money from selling stolen truck parts to purchase illegal narcotics, rather than upon evidence that defendant had a confirmed drug habit; however, no prejudice resulted, and the remark was not cause for a mistrial State v. Melton, 456 So. 2d 192, 1984 La. App. LEXIS 9504 (Aug. 31, 1984).

Prosecutor’s closing arguments in a rape case which reminded the jury of the victim’s pain and a desire to get persons like the defendant off the street did not cause sufficient prejudice so as to require that a mistrial be declared. State v. Elzy, 451 So. 2d 1167, 1984 La. App. LEXIS 8981 (May 25, 1984).

Even if a remark by a prosecutor in closing argument misstated a witness’ testimony, the statement did not influence the jury or contribute to the verdict, so the verdict was not overturned. State v. Lee, 364 So. 2d 1024, 1978 La. LEXIS 5464 (Nov. 13, 1978).

None of the remarks by prosecutors concerning a defendant’s guilt were based on evidence outside the record or on their own personal beliefs and most of the remarks were proper arguments on the credibility of witnesses, but, even if the remarks were not proper, the trial judge properly admonished the jury concerning them, and the defendant’s motion for a mistrial was properly denied. State v. Procell, 365 So. 2d 484, 1978 La. LEXIS 5477 (Nov. 13, 1978), writ of certiorari denied by 441 U.S. 944, 99 S. Ct. 2164, 60 L. Ed. 2d 1046, 1979 U.S. LEXIS 1838 (1979).

Although the prosecutor improperly suggested during closing argument that the charged crime could have been committed on the jurors, the comments were not so prejudicial as to warrant the drastic remedy of mistrial. State v. Williams, 346 So. 2d 181, 1977 La. LEXIS 5766 (May 16, 1977).

Although the State stated in closing argument that in its opinion certain witnesses’ testimony had established guilt beyond a reasonable doubt, it was not a basis for a mistrial the State’s statement taken as a whole was apparently not an expression of an unsupported, personal opinion of guilt but represented a conclusion based on the evidence. State v. Curry, 262 LA. 280, 263 So. 2d 36, 1972 La. LEXIS 5927 (May 18, 1972).

A trial court did not abuse its discretion when it failed to declare a mistrial following a prosecutor’s statement that he would not try to tell a witness what to say. State v. Hudson, 253 LA. 992, 221 So. 2d 484, 1969 La. LEXIS 3064 (Mar. 31, 1969), writ of certiorari dismissed by 403 U.S. 949, 91 S. Ct. 2273, 29 L. Ed. 2d 855, 1971 U.S. LEXIS 1482 (1971), overruled by State v. Douglas, 278 So. 2d 485, 1973 La. LEXIS 5944 (La. 1973).

•• Opening Statements. — Prosecutor’s reference to himself as the representative of the juror’s government in seeking the death penalty and in suggesting that defendant deserved the same punishment that he imposed on the victim without trial did not violate La. Code Crim. Proc. Ann. arts. 766 and 774. State v. Hampton, 750 So. 2d 867, 1999 La. LEXIS 1074 (Apr. 23, 1999), writ of certiorari denied by 528 U.S. 1007, 120 S. Ct. 504, 145 L. Ed. 2d 390, 1999 U.S. LEXIS 7582, 68 U.S.L.W. 3326 (1999).

• Witnesses

•• Presentation. — A prosecutor’s comments referencing the lack of witnesses to corroborate defendant’s alibi were permissible comments on the lack of evidence. State v. Hall, 875 So. 2d 996, 2004 La. App. LEXIS 1405 (May 26, 2004), writ denied by La. 2004-1875, 888 So. 2d 834, 2004 La. LEXIS 3751 (La. Dec. 10, 2004).

• Defenses

•• Alibi. — Prosecutor’s remark referencing defendant’s failure to present alibi evidence at trial was directed to the lack of refuting evidence presented by the defense and thus was within the scope of permissible closing argument. State v. Neville, 524 So. 2d 1338, 1988 La. App. LEXIS 915 (Apr. 19, 1988), writ of certiorari denied by 531 So. 2d 263, 1988 La. LEXIS 1857 (La. 1988).

• Jury Instructions

•• Curative Instructions. — Prosecutor’s comment during closing argument in an armed robbery case that the defense failed to call a witness did not warrant a mistrial because it was a response to defense counsel’s suggestion that defendant was parked in front of a certain business due to an appointment, and a comment about a gun was merely a response to the argument of defense counsel; moreover, the trial judge gave curative instructions in both instances. State v. Falkins, 880 So. 2d 903, 2004 La. App. LEXIS 1870 (July 27, 2004), writ denied by La. 2004-2220, 889 So. 2d 266, 2005 La. LEXIS 180 (La. Jan. 14, 2005), writ denied by La. 2004-2171, 902 So. 2d 1045, 2005 La. LEXIS 1799 (La. May 20, 2005).

•• Limiting Instructions. — Where trial judge instructed the jury that the opening statements and the closing arguments of the attorneys were not to be considered as evidence and also instructed the jury that defendant was not required to call any witnesses or produce any evidence, prosecutor’s comments that defendant could have subpoenaed witnesses the state did not call was in response to defense counsel’s closing argument, which raised the issue of the state’s failure to subpoena a witness, and were not improper. State v. Uloho, 875 So. 2d 918, 2004 La. App. LEXIS 1381 (May 26, 2004), writ denied by La. 2004-1640, 888 So. 2d 192, 2004 La. LEXIS 3434 (La. Nov. 19, 2004).

•• Requests to Charge. — La. Code Crim. Proc. Ann. art. 774 provides that an argument shall be confined to evidence admitted, to the lack of evidence, to conclusions of fact that the state or defendant may draw therefrom, and to the law applicable to the case. State v. Francis, 727 So. 2d 1235, 1999 La. App. LEXIS 146 (Jan. 26, 1999), writ denied by La. 99-0671, 746 So. 2d 597, 1999 La. LEXIS 1784 (La. June 25, 1999).

• Sentencing

•• Capital Punishment

••• General Overview. — Reviewing a capital case in which an offender’s potential for future release has been interjected into the proceedings by the state or the trial court, the supreme court must presume that a death sentence was imposed under the influence of an arbitrary factor unless the record clearly indicates, that the jury was properly informed of its duty and admonished to disregard the improper remark, and the record indicates that the jury heeded the admonition. State v. Lindsey, 404 So. 2d 466, 1981 La. LEXIS 10012 (Sept. 8, 1981).

Conditions under which a person sentenced to life imprisonment without the benefit of parole, probation or suspension of sentence can be released at some time in the future is not a proper consideration for a capital sentencing jury and shall not be discussed in the jury’s presence; should a jury request information concerning the possibility of an offender’s release, it must be informed that it is duty bound to disregard how other governmental bodies may, in their wisdom and subject to other constraints, act but, instead, must concentrate upon whether it presently feels, in light of the character of the offender and the nature of the offense, the offender should be sentenced to death or to spend the remainder of his life in prison. State v. Lindsey, 404 So. 2d 466, 1981 La. LEXIS 10012 (Sept. 8, 1981).

•• Guidelines

••• Adjustments & Enhancements

•••• Criminal History

••••• Prior Felonies. — Defendant’s main argument, that the cocaine found in his possession belonged to his nephew, was not an impermissible reference to defendant’s other crimes; the prosecutor stated that defendant’s nephew was only trying to protect his uncle as the nephew had no criminal history, and therefore the nephew’s sentence would have been more lenient than defendant’s. State v. Williams, 841 So. 2d 936, 2003 La. App. LEXIS 452 (Feb. 25, 2003).

•• Ranges. — Under La. Code Crim. Proc. Ann. art. 774, it was proper to refuse to allow the defense counsel to argue the sentencing provisions for armed robbery to the jury. State v. Lewis, 296 So. 2d 824, 1974 La. LEXIS 3592 (June 10, 1974).

• Postconviction Proceedings

•• Motions for New Trial. — In defendant’s trial for manslaughter, defendant was not entitled to a new trial because under La. Code Crim. Proc. Ann. art. 774, the prosecution’s closing statements were not so inflammatory that they prejudiced and influence the jury. State v. Brumfield, 263 LA. 147, 267 So. 2d 553, 1972 La. LEXIS 5397 (Oct. 4, 1972).

• Appeals

•• Prosecutorial Misconduct

••• General Overview. — Even if the prosecutor exceeds the permissive scope of closing argument, the appellate court will not reverse a conviction if not thoroughly convinced that the argument influenced the jury and contributed to the verdict. State v. Legrand, 864 So. 2d 89, 2003 La. LEXIS 3438 (Dec. 3, 2003), writ of certiorari denied by 544 U.S. 947, 125 S. Ct. 1692, 161 L. Ed. 2d 523, 2005 U.S. LEXIS 2787, 73 U.S.L.W. 3569 (2005).

During closing arguments in a criminal prosecution for first degree murder, prosecutor’s reference to the fact that the state’s witness passed a polygraph test and his statement that the witness was being truthful in indicating defendant as the culprit did not constitute prosecutorial misconduct; the remarks were all made during the guilt phase of the trial and, having found the defendant guilty of first-degree murder in light of the evidence presented at trial concerning the extremely violent stabbings the defendant committed the night of the murder, there was no reasonable possibility that the evidence complained of might have contributed to the jury’s determination at the sentencing phase. State v. Legrand, 864 So. 2d 89, 2003 La. LEXIS 3438 (Dec. 3, 2003), writ of certiorari denied by 544 U.S. 947, 125 S. Ct. 1692, 161 L. Ed. 2d 523, 2005 U.S. LEXIS 2787, 73 U.S.L.W. 3569 (2005).

Defendant’s conviction and life sentence for distribution of heroin were both proper where certain remarks made by the prosecutor were not improper and prejudicial. State v. Dilosa, 849 So. 2d 657, 2003 La. App. LEXIS 1356 (May 9, 2003), writ denied by La. 2003-1601, 860 So. 2d 1153, 2003 La. LEXIS 3634 (La. Dec. 12, 2003).

Improper or allegedly prejudicial argument requires reversal when it is probable that the jury’s verdict was influenced by the remarks. State v. Jones, 840 So. 2d 7, 2003 La. App. LEXIS 94 (Jan. 29, 2003), writ of certiorari denied by La. 2003-0956, 855 So. 2d 309, 2003 La. LEXIS 2779 (La. Oct. 3, 2003).

Appellate court found that comments made by a prosecutor about a defense attorney, particularly, “He should be ashamed of himself,” were outside scope of proper rebuttal argument, under La. Code Crim. Proc. Ann. art. 774, but were only of such magnitude requiring an admonition if requested, under La. Code Crim. Proc. Ann. art. 771, and not within La. Code Crim. Proc. Ann. art. 770, which would have required a mistrial. State v. Robertson, 831 So. 2d 389, 2002 La. App. LEXIS 3249 (Oct. 29, 2002).

Prosecutor’s closing arguments did not constitute grounds for reversal of defendant’s conviction because the State presented overwhelming evidence of defendant’s guilt and the appellate court was not thoroughly convinced that the State’s remarks influenced the jury and contributed to its verdict. State v. Breaux, 546 So. 2d 1352, 1989 La. App. LEXIS 1370 (June 28, 1989).

Pursuant to La. Code Crim. Proc. Ann. art. 774, a prosecutor’s comments were within the scope of proper rebuttal when he referred to testimony that refuted defendant’s self-defense theory. State v. Johnson, 506 So. 2d 643, 1987 La. App. LEXIS 9221 (Apr. 9, 1987), writ of certiorari denied by 508 So. 2d 818, 1987 La. LEXIS 9652 (La. 1987).

Under La. Code Crim. Proc. Ann. art. 774, even if the prosecutor’s closing remark goes beyond its scope it is considered harmless error, unless the remark clearly influenced the jury so that it contributed to the verdict. State v. Deboue, 496 So. 2d 394, 1986 La. App. LEXIS 7734 (Oct. 9, 1986), writ of certiorari denied by 501 So. 2d 229, 1987 La. LEXIS 8478 (La. 1987).

In a manslaughter trial, the trial court did not err in denying defendant’s requests for a mistrial and admonitions based on the prosecutor’s comment during closing argument that defendant committed another crime by discharging a firearm within the city limits; remark referred to a lesser included offense to the manslaughter charge because both offenses arose out of the same incident, and evidence was admitted at trial to support the argument. State v. Fluker, 454 So. 2d 358, 1984 La. App. LEXIS 9325 (July 31, 1984).

Although the prosecutor argued outside of the record, the court did not reverse defendant’s conviction where it was not convinced that the improper remarks influenced the jury and contributed to the verdict. State v. Dupre, 408 So. 2d 1229, 1982 La. LEXIS 9874 (Jan. 25, 1982).

Prosecutor’s remark in closing argument was not supported by the record, but was cryptic and confusing, and could not have influenced the jury or contributed to the guilty verdict. State v. Sayles, 395 So. 2d 695, 1981 La. LEXIS 7314 (Mar. 2, 1981).

None of the remarks by prosecutors concerning a defendant’s guilt were based on evidence outside the record or on their own personal beliefs and most of the remarks were proper arguments on the credibility of witnesses, but, even if the remarks were not proper, the trial judge properly admonished the jury concerning them, and the defendant’s motion for a mistrial was properly denied. State v. Procell, 365 So. 2d 484, 1978 La. LEXIS 5477 (Nov. 13, 1978), writ of certiorari denied by 441 U.S. 944, 99 S. Ct. 2164, 60 L. Ed. 2d 1046, 1979 U.S. LEXIS 1838 (1979).

In defendant’s trial for manslaughter, defendant was not entitled to a new trial because under La. Code Crim. Proc. Ann. art. 774, the prosecution’s closing statements were not so inflammatory that they prejudiced and influence the jury. State v. Brumfield, 263 LA. 147, 267 So. 2d 553, 1972 La. LEXIS 5397 (Oct. 4, 1972).

•• Reversible Errors

••• General Overview. — Even if the prosecutor exceeds the permissive scope of closing argument, the appellate court will not reverse a conviction if not thoroughly convinced that the argument influenced the jury and contributed to the verdict. State v. Legrand, 864 So. 2d 89, 2003 La. LEXIS 3438 (Dec. 3, 2003), writ of certiorari denied by 544 U.S. 947, 125 S. Ct. 1692, 161 L. Ed. 2d 523, 2005 U.S. LEXIS 2787, 73 U.S.L.W. 3569 (2005).

Improper or allegedly prejudicial argument requires reversal when it is probable that the jury’s verdict was influenced by the remarks. State v. Jones, 840 So. 2d 7, 2003 La. App. LEXIS 94 (Jan. 29, 2003), writ of certiorari denied by La. 2003-0956, 855 So. 2d 309, 2003 La. LEXIS 2779 (La. Oct. 3, 2003).

Although the prosecutor’s remarks constituted an improper resort to personal experience, those remarks did not deny defendant a fair trial before an impartial jury as the trial court twice informed the jury that the statements and arguments made by the attorneys were not to be considered as evidence; thus, reversal of defendant’s second degree murder conviction was not required. State v. Amin, 839 So. 2d 262, 2003 La. App. LEXIS 82 (Jan. 28, 2003).

Although prosecutors could not resort to personal experience or turn argument into a plebiscite on crime, a conviction would not be reversed due to improper remarks during arguments unless a reviewing court was thoroughly convinced that the remarks influenced the jury and contributed to the verdict; where a prosecutor’s references to other cases were offered in rebuttal to analogies made by the defense counsel in his closing argument and the remarks did not contribute to the jury’s verdict, there was no reversible error. State v. Blanchard, 749 So. 2d 19, 1999 La. App. LEXIS 3204 (Nov. 10, 1999).

Though a prosecutor in a capital case made prejudicial remarks before the jury, where the jury made a reliable decision based on the evidence to recommend a death sentence, the error was not reversible error. State v. Kyles, 513 So. 2d 265, 1987 La. LEXIS 9855 (Sept. 9, 1987), amended by 1987 La. LEXIS 10910 (La. Oct. 15, 1987), writ of certiorari denied by 486 U.S. 1027, 108 S. Ct. 2005, 100 L. Ed. 2d 236, 1988 U.S. LEXIS 2284, 56 U.S.L.W. 3805 (1988).

State’s reference to the Atlanta child murders during closing argument in the trial of a defendant on armed robbery and other charges was permissible under La. Code Crim. Proc. Ann. art. 774 to answer defense argument concerning the State’s failure to produce certain evidence. State v. Winn, 412 So. 2d 1337, 1982 La. LEXIS 10766 (Apr. 5, 1982).

Where a full transcript of defense counsel’s closing argument was not provided to the court, the argument that a comment went beyond the permissible scope did not appear so prejudicial as to constitute reversible error, where the complained-of prosecutor’s comment was a permissible inference from a police officer’s testimony. State v. Green, 390 So. 2d 1253, 1980 La. LEXIS 9051 (Oct. 6, 1980).

Defendant in his appeal of a conviction of aggravated rape failed to demonstrate prejudice even if the trial court under La. Code Crim. Proc. Ann. art. 774 erred in sustaining a prosecutor’s objection to a statement in defense counsel’s closing argument regarding the prosecutor’s failure to cross-examine him. State v. Lee, 340 So. 2d 180, 1976 La. LEXIS 5274 (Oct. 14, 1976).

•• Reviewability

••• Preservation for Review

•••• General Overview. — Where defendant did not object to the introduction of the hearsay statements during trial, his objection to the prosecutor’s reference to such statements during closing argument was untimely. State v. Clark, 387 So. 2d 1124, 1980 La. LEXIS 8339 (June 23, 1980), writ of certiorari denied by 449 U.S. 1103, 101 S. Ct. 900, 66 L. Ed. 2d 830 (1981).

Scope of closing argument was defined by La. Code Crim. Proc. Ann. art. 774, but defendant was required to object and afford an opportunity for the trial court to correct the effect of allegedly prejudicial remarks by the prosecutor by either ordering a mistrial or admonishing the jury, as provided by La. Code Crim. Proc. Ann. arts. 770 and 771, and defendant, having failed to object, waived the defect. State v. Anthony, 347 So. 2d 483, 1977 La. LEXIS 4917 (June 20, 1977).

••• Waiver

•••• General Overview. — Defendant’s contention that the State’s closing argument improperly appealed to prejudice in violation of La. Code Crim. Proc. Ann. art. 774 was without merit where the transcript revealed that the trial court sustained defendant’s objection to the comments, and he did not seek an admonition or mistrial. State v. McGee, 757 So. 2d 50, 2000 La. App. LEXIS 668 (Feb. 23, 2000), writ denied by La. 2000-0877, 772 So. 2d 121, 2000 La. LEXIS 2961 (La. Oct. 27, 2000), writ of certiorari denied by 535 U.S. 969, 122 S. Ct. 1435, 152 L. Ed. 2d 379, 2002 U.S. LEXIS 2160, 70 U.S.L.W. 3614 (2002).

•• Standards of Review

••• General Overview. — Although prosecutors could not resort to personal experience or turn argument into a plebiscite on crime, a conviction would not be reversed due to improper remarks during arguments unless a reviewing court was thoroughly convinced that the remarks influenced the jury and contributed to the verdict; where a prosecutor’s references to other cases were offered in rebuttal to analogies made by the defense counsel in his closing argument and the remarks did not contribute to the jury’s verdict, there was no reversible error. State v. Blanchard, 749 So. 2d 19, 1999 La. App. LEXIS 3204 (Nov. 10, 1999).

Appellate court’s assumption that a prosecutor misstated the law in the argument did not require a reversal because the court was not convinced that the prosecutor’s alleged improper argument influenced the jury. State v. Gray, 448 So. 2d 119, 1984 La. App. LEXIS 8438 (Mar. 26, 1984), review denied by 452 So. 2d 695, 1984 La. LEXIS 9358 (La. 1984).

••• Harmless & Invited Errors

•••• General Overview. — Even if closing arguments go beyond the scope of La. Code Crim. Proc. Ann. art. 774, the errors are harmless unless the reviewing court is thoroughly convinced that the remarks influenced the jury and contributed to the verdict. State v. Williams, 841 So. 2d 936, 2003 La. App. LEXIS 452 (Feb. 25, 2003).

In spite of the prosecutor’s references to a life sentence, the jury did not convict defendant of a crime carrying a potential life sentence; thus, even assuming the prosecutor’s comments regarding the life sentence of addicts were improper, the appellate court was not thoroughly convinced that the comments influenced the jury and contributed to the verdict to defendant’s prejudice and any error was harmless. State v. Clark, 828 So. 2d 1173, 2002 La. App. LEXIS 3048 (Sept. 25, 2002), writ denied by La. 2002-2642, 840 So. 2d 567, 2003 La. LEXIS 886 (La. Mar. 28, 2003).

Where the prosecutor responded to defense counsel’s argument that the State failed to produce the burglar’s fingerprints by arguing that he had handled 500 cases that year and prints had been made in only five of those, his resort to personal experience went beyond the proper scope of argument; however, there was no showing that the remarks influenced the jury or contributed to the verdict. State v. Barrow, 410 So. 2d 1070, 1982 La. LEXIS 10282 (Mar. 1, 1982), writ of certiorari denied by 459 U.S. 852, 103 S. Ct. 115, 74 L. Ed. 2d 101, 1982 U.S. LEXIS 3407, 51 U.S.L.W. 3256 (1982).

Although the prosecutor improperly argued that the next time defendant committed a burglary he might be armed, the overwhelming evidence of defendant’s guilt made it unlikely that the comments influenced the jury or contributed to its verdict. State v. Barrow, 410 So. 2d 1070, 1982 La. LEXIS 10282 (Mar. 1, 1982), writ of certiorari denied by 459 U.S. 852, 103 S. Ct. 115, 74 L. Ed. 2d 101, 1982 U.S. LEXIS 3407, 51 U.S.L.W. 3256 (1982).

Even if a remark by a prosecutor in closing argument misstated a witness’ testimony, the statement did not influence the jury or contribute to the verdict, so the verdict was not overturned. State v. Lee, 364 So. 2d 1024, 1978 La. LEXIS 5464 (Nov. 13, 1978).

EVIDENCE

• Demonstrative Evidence

•• Photographs. — Prosecutor’s references to the photograph of the child’s body during closing argument in the guilt phase of the trial was within the proper bounds of La. Code Crim. Proc. Ann. art. 774. State v. Copeland, 530 So. 2d 526, 1988 La. LEXIS 641 (Apr. 11, 1988), writ of certiorari denied by 489 U.S. 1091, 109 S. Ct. 1558, 103 L. Ed. 2d 860, 1989 U.S. LEXIS 1554, 57 U.S.L.W. 3621 (1989).

• Hearsay

•• Exceptions

••• General Overview. — Where defendant did not object to the introduction of the hearsay statements during trial, his objection to the prosecutor’s reference to such statements during closing argument was untimely. State v. Clark, 387 So. 2d 1124, 1980 La. LEXIS 8339 (June 23, 1980), writ of certiorari denied by 449 U.S. 1103, 101 S. Ct. 900, 66 L. Ed. 2d 830 (1981).

• Inferences & Presumptions

•• Inferences. — Under La. Code Crim. Proc. Ann. art. 774, when the state argued that the jury could conclude from the evidence that defendant supported himself by selling drugs, the trial court correctly over ruled defendant’s objection. State v. White, 660 So. 2d 515, 1995 La. App. LEXIS 2322 (Aug. 23, 1995), writ denied by La. 95-3045, 692 So. 2d 1076, 1997 La. LEXIS 1225 (La. Apr. 25, 1997).

Both the State and the defense may make their own deductions of what the evidence establishes. State v. Preece, 270 So. 2d 850, 1972 La. LEXIS 5522 (Dec. 11, 1972).

• Procedural Considerations

•• Objections & Offers of Proof

••• General Overview. — Defendant could not object on appeal to a reference to a prior conviction by the prosecutor in closing argument during his marijuana distribution trial because he did not object at the time of the occurrence; in any event, the reference was proper because the prior conviction had already been admitted for the purpose of impeaching defendant’s testimony. State v. Brown, 337 So. 2d 484, 1976 La. LEXIS 4387 (Sept. 13, 1976).

•• Weight & Sufficiency. — Where a victim took a few steps from his van, leaving it unattended for those few moments it took to place newspapers in the box, the State was entitled to argue that the vehicle was in the victim’s immediate control, since absent the armed violence or intimidation by defendant, the victim could have prevented the taking. State v. Jones, 840 So. 2d 7, 2003 La. App. LEXIS 94 (Jan. 29, 2003), writ of certiorari denied by La. 2003-0956, 855 So. 2d 309, 2003 La. LEXIS 2779 (La. Oct. 3, 2003).

• Relevance

•• Prior Acts, Crimes & Wrongs. — By failing to make a motion for a mistrial under La. Code Crim. Proc. Ann. art. 770(2) after the prosecutor improperly referred to inadmissible other crimes in argument to the jury counsel was ineffective in trial of attempted possession of a firearm while in possession of a controlled and dangerous substance in violation of La. Rev. Stat. Ann. § 14:95(E). State v. Robinson, 784 So. 2d 781, 2001 La. App. LEXIS 1212 (Apr. 11, 2001), reversed by La. 01-1373, 816 So. 2d 846, 2002 La. LEXIS 1405 (La. Apr. 26, 2002).

•• Relevant Evidence. — La. Code Crim. Proc. Ann. art. 774 provides that an argument shall be confined to evidence admitted, to the lack of evidence, to conclusions of fact that the state or defendant may draw therefrom, and to the law applicable to the case. State v. Francis, 727 So. 2d 1235, 1999 La. App. LEXIS 146 (Jan. 26, 1999), writ denied by La. 99-0671, 746 So. 2d 597, 1999 La. LEXIS 1784 (La. June 25, 1999).

• Testimony

•• Credibility

••• Impeachment

•••• Bias, Motive & Prejudice. — Defendant could not object on appeal to a reference to a prior conviction by the prosecutor in closing argument during his marijuana distribution trial because he did not object at the time of the occurrence; in any event, the reference was proper because the prior conviction had already been admitted for the purpose of impeaching defendant’s testimony. State v. Brown, 337 So. 2d 484, 1976 La. LEXIS 4387 (Sept. 13, 1976).

•••• Convictions

••••• General Overview. — After the defense introduced evidence of a prior conviction and argued that the defendant could have satisfactorily explained the conviction had the prosecutor not stopped him, the State under La. Code Crim. Proc. Ann. art. 774 was permitted in rebuttal to remark during closing argument that the defendant told his side of the story at the prior trial and the jury evidently did not believe him. State v. Gladney, 577 So. 2d 1179, 1991 La. App. LEXIS 655 (Apr. 3, 1991).

•••• Prior Conduct. — Pursuant to La. Code Crim. Proc. Ann. art. 774 and La. Code Evid. Ann. art. 609.1, the prosecutor’s comments about defendant’s prior conviction in rebuttal were appropriate where they were made in response to defense counsel’s remarks that invited the jury in closing arguments to infer that defendant was telling the truth; defendant had previously admitted his guilt when he pled guilty in a prior possession of cocaine conviction. State v. Fernandez, 864 So. 2d 764, 2003 La. App. LEXIS 3688 (Dec. 30, 2003).

Prosecutor did not make improper closing argument referring to defendant’s sale and use of drugs where defendant testified, in a murder trial, to selling and using marijuana. State v. Sloan, 701 So. 2d 995, 1997 La. App. LEXIS 2304 (Sept. 24, 1997), writ denied by La. 97-2601, 709 So. 2d 731, 1998 La. LEXIS 293 (La. Feb. 6, 1998).

After the defense introduced evidence of a prior conviction and argued that the defendant could have satisfactorily explained the conviction had the prosecutor not stopped him, the State under La. Code Crim. Proc. Ann. art. 774 was permitted in rebuttal to remark during closing argument that the defendant told his side of the story at the prior trial and the jury evidently did not believe him. State v. Gladney, 577 So. 2d 1179, 1991 La. App. LEXIS 655 (Apr. 3, 1991).

•• Examination

••• General Overview. — Prosecutor’s referral to the incorrect location of Jackson, Mississippi did not warrant a reversal because the prosecutor made the same mistake in his cross-examination and defense counsel did not object and bring it to the prosecutor’s attention. State v. Carter, 572 So. 2d 1131, 1990 La. App. LEXIS 3004 (Dec. 18, 1990).

GOVERNMENTS

• Legislation

•• Interpretation. — State’s use of the definition of “snatching” from the dictionary in its closing argument in a prosecution for purse snatching, a violation of La. Rev. Stat. Ann. § 14:65.1, did not constitute a misstatement of the law or facts and was not prejudicial to defendant. State v. Jackson, 439 So. 2d 616, 1983 La. App. LEXIS 9419 (Oct. 11, 1983).

LEGAL ETHICS

• Prosecutorial Conduct. — In a manslaughter trial, the trial court did not err in denying defendant’s requests for a mistrial and admonitions based on the prosecutor’s comment during closing argument that defendant committed another crime by discharging a firearm within the city limits; remark referred to a lesser included offense to the manslaughter charge because both offenses arose out of the same incident, and evidence was admitted at trial to support the argument. State v. Fluker, 454 So. 2d 358, 1984 La. App. LEXIS 9325 (July 31, 1984).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Fear of a Paper Tiger: Enforcing Louisiana’s Procedural and Statutory Rules in the Wake of Harmless Error Analysis. 64 La. L. Rev. 5 (Fall, 2003).

Considerations Concerning Harmless Error in Louisiana Criminal Cases. 64 La. L. Rev. 21 (Fall, 2003).


Art. 775. Mistrial; grounds for.

A mistrial may be ordered, and in a jury case the jury dismissed, when:

(1) The defendant consents thereto;

(2) The jury is unable to agree upon a verdict;

(3) There is a legal defect in the proceedings which would make any judgment entered upon a verdict reversible as a matter of law;

(4) The court finds that the defendant does not have the mental capacity to proceed;

(5) It is physically impossible to proceed with the trial in conformity with law; or

(6) False statements of a juror on voir dire prevent a fair trial.

Upon motion of a defendant, a mistrial shall be ordered, and in a jury case the jury dismissed, when prejudicial conduct in or outside the courtroom makes it impossible for the defendant to obtain a fair trial, or when authorized by Article 770 or 771.

A mistrial shall be ordered, and in a jury case the jury dismissed, when the state and the defendant jointly move for a mistrial.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Since the Constitution, former R.S. 15:274, and Art. 591 of this Code recognize that the doctrine of double jeopardy does not apply if a mistrial has been granted, it is important to define the circumstances under which a mistrial may be granted. For this reason this Code abandons the approach of former R.S. 15:278, under which an “arbitrary dismissal” operated as an acquittal. The Constitution and former R.S. 15:274 do not make an exception for “proper dismissals” but simply for mistrials, and it has been deemed better simply to define what is a proper and permissible mistrial in this Chapter.

(b) A general approach, i. e., the single test of “manifest necessity” has been applied by many courts, on the ground that it is impossible to list all of the circumstances which will justify the termination of a trial prior to verdict. See Commentary to A.L.I., Model Penal Code, §1.09(4) (Tent. Draft No. 5, 1956), p. 54, citing United States v. Perez, 9 Wheat. 579, 6 L.Ed. 165 (1824). In Louisiana the general test of necessity, as distinguished from the arbitrariness of the discharge of the jury, has been the subject of judicial interpretation. Thus, in State v. Varnado, 124 La. 711, 50 So. 661 (1909), it was held that the defendant could not plead double jeopardy where the first trial had resulted in a mistrial due to the sudden and serious illness of the judge. In State v. Roberson, 225 La. 74, 72 So.2d 262 (1954), where the first trial ended in a mistrial because of the sudden illness of a juror, the defendant could not invoke the doctrine of double jeopardy on the second trial. The court reached that result in spite of the argument made that the whole situation could have been avoided had the judge impaneled an extra juror as provided by law. It is apparent from the two cases that the Louisiana courts are ready to interpret the law in such a way that reasonable and necessary mistrials will not form the basis for the application of the doctrine of double jeopardy.

Nevertheless, the Legislature of 1956 amended former R.S. 15:397 to spell out the grounds for discharge of the jury in the event of the death or illness of a juror, the defendant, or counsel.

(c) The above categorical article is used in this Code in lieu of a “general test” article. The article is based in part on A.L.I. Model Penal Code,§1.09(4) (Tent. Draft No. 5, 1956), p. 54. The Comment to that section points out that it is more specific than the “manifest necessity” test in that it lists five general reasons justifying termination:

“(1) Physical necessity. This may result from such contingencies as the death or illness of the judge, a juror, attorney, or a member of their immediate families. The cases are numerous with the courts generally determining that a discharge is manifestly necessary under the circumstances. For example, illness of defendant’s counsel and illness in the family of one of the jurors was considered ample justification for discharge of the jury by the Michigan court. In re Earle, 316 Mich. 295, 25 N.W.2d 202 (1946).

“(2) Legal necessity. This may result from a void indictment or information or some other serious procedural defect. Illustrative is the failure of a trial judge to allow defendant to exercise his full quota of peremptory challenges. State v. Helm, 66 Nev. 286, 209 P.2d 187 (1949). If a judgment entered on the verdict would not be reversible as a matter of law, a bar to a subsequent prosecution arises. See Mullins v. Commonwealth, 258 Ky. 529, 80 S.W.2d 606 (1935).

“(3) Prejudicial conduct. The prejudicial conduct may be by one of the lawyers or the judge (see cases cited in Himmelfarb v. United States, 175 F.2d 924 [1949]); by a juror (Golden v. State, 63 Ga.App. 765 [1940]); or by someone not directly connected with the trial through a newspaper article (Simmons v. United States, 142 U.S. 148 [1891]); or presumably by a congressional committee (see Delaney v. United States, 199 F.2d 107 [1952]).

“(4) A ‘Hung Jury’. It is universally held that a dismissal because of inability of the jury to reach a verdict is no bar to a subsequent prosecution. United States v. Perez, 9 Wheat. 579 (1824); State v. Farne, 190 S.C. 75 (1939).

“(5) False Statements of Juror on Voir Dire. Though this would probably be covered by the general language of (2) above, it is sufficiently important to merit specific attention in the draft.”

(d) When a mistrial is improperly ordered, the defendant must object at the time and reserve a bill of exceptions. Otherwise, he will be deemed to have acquiesced in the court’s ruling. Art. 841.

(e) This article must be considered in the light of Art. 591, which reads as follows:

“Art. 591. Double jeopardy; definition.

No person shall be twice put in jeopardy of life or liberty for the same offense, except, when on his own motion, a new trial has been granted or judgment has been arrested, or where there has been a mistrial legally ordered under the provisions of Article 775 or ordered with the express consent of the defendant.”

The effect of the articles taken together is as follows:

(1) Mistrials, without the consent of the defendant, are permitted under certain limited circumstances such as inability of the jury to agree, physical impossibility to proceed, etc.

(2) All other dismissals of the jury prior to verdict without the defendant’s consent will not be mistrials at all, even though the court may so label them, but will be illegal dismissals, and in such cases the principles of double jeopardy will come into operation.

(f) The above Art. 775 should also be considered in connection with Art. 708, relative to continuances, which reads:

“Art. 708. Continuance and recess; definitions.

A continuance is the postponement of a scheduled trial or hearing, and shall not be granted after the trial or hearing has commenced. A recess is a temporary adjournment of a trial or hearing that occurs after a trial or hearing has commenced.“.

If a “continuance” is granted and the jury dismissed after the trial has commenced, and if jeopardy has begun, then the defendant can plead double jeopardy when the second “trial” begins, because the “continuance” would be illegal under Art. 708, and Art. 775 does not recognize it as a “legal” mistrial which would prevent the application of double jeopardy principles.

If the failure to proceed as scheduled is within the scope of the definition of recess in Art. 708, then the defendant can not complain or raise double jeopardy principles when the recess is over and the proceedings recommence.

However, if the interruption is not within the definition of recess in Art. 708 (and of course, is not a valid continuance), then the defendant can reserve a bill of exceptions to the illegal recess and plead double jeopardy.
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• Military Justice

•• Motions
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CIVIL PROCEDURE

• Trials

•• Motions for Mistrial. — Although, under La. Code Crim. Proc. Ann. art. 775(6), a mistrial could be ordered when a juror on voir dire made false statements that would prevent a fair trial, in defendant’s trial for the aggravated sexual assault of his stepdaughter, there were no such false statements where a juror was never asked or given an opportunity to reveal on voir dire that she had been the victim of childhood sexual abuse. State v. Short, 655 So. 2d 790, 1995 La. App. LEXIS 1228 (May 16, 1995), writ of certiorari denied by La. 95-1520, 663 So. 2d 719, 1995 La. LEXIS 2922 (La. Nov. 17, 1995).

In a felony murder trial, the prosecutor’s impeachment of a defense witness with her prior inconsistent statement, which contained a racial slur, was not grounds for a mistrial because the racial slur was not an improper comment by the State as defined by La. Code Crim. Proc. Ann. art. 770; nor was it grounds for a mistrial when the prosecutor repeated the slur during closing arguments. State v. Kaufman, 278 So. 2d 86, 1972 La. LEXIS 5297 (Dec. 11, 1972).

CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Double Jeopardy. — Defendant’s protection from double jeopardy, La. Const. art. I, § 15, was not violated when he was retried after a mistrial, La. Code Crim. Proc. Ann. art. 591, and where his attorney’s acquiescence to the mistrial removed the mistrial from any of the grounds listed in La. Code Crim. Proc. Ann. art. 775. State v. Dickerson, 760 So. 2d 503, 2000 La. App. LEXIS 997 (Apr. 25, 2000), writ denied by La. 2000-1495, 787 So. 2d 299, 2001 La. LEXIS 848 (La. Mar. 16, 2001).

In defendant’s trial for attempted possession of a firearm by a convicted felon, a violation of La. Rev. Stat. §§ 14:95.1 and 14:27, no legal defect occurred in the proceedings; thus, the trial judge improperly declared a mistrial based on the criteria set forth in La. Code Crim. Proc. Ann. art. 775. State v. Stein, 745 So. 2d 698, 1999 La. App. LEXIS 2762 (Oct. 13, 1999).

A defendant charged with manslaughter was entitled to have the charges quashed, because where a mistrial was improperly granted by a trial court against the defense’s objection, the double jeopardy clause prohibited retrial on the same charge. State v. Encalarde, 579 So. 2d 990, 1990 La. App. LEXIS 3201 (Nov. 30, 1990), writ denied by 573 So. 2d 1139, 1991 La. LEXIS 269 (La. 1991).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Possession

•••• General Overview. — Defendant was convicted of aggravated burglary of an inhabited dwelling, a violation of La. Rev. Stat. Ann. § 14:60; false imprisonment while armed with a dangerous weapon, a violation of La. Rev. Stat. Ann. § 14:46.1; aggravated sexual battery, a violation of La. Rev. Stat. Ann. § 14:43.2, and possession of cocaine, a violation of La. Rev. Stat. Ann. § 40:967(C)(2); his conviction for possession of cocaine was vacated where it was joined with the other crimes that were not connected together or constituted parts of a common scheme or plan because, although there was a reasonable inference that the burglary may have been committed to further the acquisition of cocaine, the link between the two events was so attenuated that it failed to satisfy the statutory requirement of the offenses being sufficiently connected, where the cocaine possession was separated from the other crimes by at least 18 hours. State v. Simmons, 848 So. 2d 58, 2003 La. App. LEXIS 2190 (May 14, 2003), writ denied by La. 2003-1718, 872 So. 2d 508, 2004 La. LEXIS 1734 (La. May 14, 2004).

Where defense counsel earlier made statements about the community in which the drug transactions took place, and the state’s comments in closing about defendant’s actions in a residential area with schools was simply a rebuttal, it was not error to deny defendant’s motion for mistrial, and additionally, the comment did not fit into one of the criteria given in La. Code Crim. Proc. Ann. art. 770. State v. Robertson, 840 So. 2d 631, 2003 La. App. LEXIS 372 (Feb. 12, 2003), writ denied by La. 2003-0939, 870 So. 2d 285, 2004 La. LEXIS 1369 (La. Apr. 23, 2004).

•• Crimes Against Persons

••• Domestic Offenses

•••• General Overview. — In the trial of a defendant for aggravated rape, the denial of the defendant’s motion for a mistrial under La. Code Crim. Proc. Ann. art. 775 was not an abuse of discretion where the trial court excused three prospective jurors because of their frank testimony about what a prospective witness told them, the defendant had the opportunity to question all the jurors, and the record established that none of them had formed a biased opinion. State v. Long, 590 So. 2d 694, 1991 La. App. LEXIS 2978 (Nov. 13, 1991).

••• Robbery

•••• General Overview. — It was not reversible error for trial court to have required defendant to have submitted to fingerprint and palm print examinations in front of the jury where defendant was given notice through discovery that there was a palm print on the hard hat, and thus the identification via printing could not be viewed as a surprise and by the time the prints were taken from defendant, the jury had already heard the testimony from the other witnesses connecting defendant to the crime, and from the store clerk identifying defendant as the person who had robbed her and reciting the details of the robbery. State v. Guiden, 873 So. 2d 835, 2004 La. App. LEXIS 1178 (May 12, 2004).

•• Homicide

••• Murder

•••• General Overview. — Court, in defendant’s murder case, did not err by failing to grant a mistrial after the prosecutor stated to the jury that defendant turned himself into police with a letter from an attorney telling defendant not to talk to police because the remark was directed to showing the circumstances of defendant’s arrest, not to exploit defendant’s failure to assert an alibi defense at the time of arrest. State v. Price, 842 So. 2d 491, 2003 La. App. LEXIS 1063 (Apr. 2, 2003), writ denied sub nomine State v. Honore, La. 2003-1322, 860 So. 2d 542, 2003 La. LEXIS 3478 (La. Nov. 21, 2003), writ denied by La. 2003-1517, 860 So. 2d 1151, 2003 La. LEXIS 3628 (La. Dec. 12, 2003).

Defendant was improperly convicted of second-degree murder because the trial court erred in allowing the State to exercise a peremptory challenge to remove a juror after the trial had commenced, in contravention of La. Code Crim. Proc. Ann. art. 795(B)(1), and because there was no showing that the juror was unable to perform or was disqualified from performing under the meaning of La. Code Crim. Proc. Ann. art. 789. La. Code Crim. Proc. Ann. art. 795(B)(1) provides that peremptory challenges “shall” be used before trial; it does not use the permissive word “may,” as is distinguished in La. Code Crim. Proc. Ann. art. 5, and the trial court could have ordered a mistrial under La. Code Crim. Proc. Ann. art. 775(6). State v. Derouselle, 745 So. 2d 767, 1999 La. App. LEXIS 2985 (Oct. 20, 1999), reversed by, remanded by La. 99-3283, 761 So. 2d 1269, 2000 La. LEXIS 1156 (La. Apr. 28, 2000).

Emotional outburst by the mother of a murder and rape victim did not present a condition which required that the defendant be granted a mistrial. State v. Green, 651 So. 2d 435, 1995 La. App. LEXIS 509 (Mar. 1, 1995).

•• Miscellaneous Offenses

••• Obstruction of Justice

•••• General Overview. — Arrest of two defense witnesses for public intimidation of State’s witnesses during defendant’s murder trial did not affect his right to a fair trial; there was probable cause for the arrests, they occurred outside the jury’s presence, they were not witnessed by any other defense witnesses, and there was no evidence that the State acted in bad faith. State v. Sylvester, 400 So. 2d 640, 1981 La. LEXIS 8407 (June 22, 1981).

•• Sex Crimes

••• Sexual Assault

•••• General Overview. — In defendant’s trial for the aggravated rape of his step-daughter when she was under the age of 12, the trial court did not err in not granting defendant a mistrial based on some of the prosecutor’s comments during closing where the trial judge allowed defense counsel to object numerous times during closing argument, admonished the jury when appropriate, and cautioned the prosecutor to confine argument to the evidence, and in the context of the trial court’s balancing of the prosecutor’s wide latitude during closing and the defendant’s right to an admonition as a result of impermissible argument, the defendant was not prejudiced. State v. Fradieu, 851 So. 2d 345, 2003 La. App. LEXIS 2083 (June 25, 2003), writ of certiorari denied by La. 2003-2079, 864 So. 2d 627, 2004 La. LEXIS 192 (La. Jan. 16, 2004).

Where defendant, a former police officer, was convicted of five forcible rapes and three second degree kidnappings, and defendant made inculpatory admissions to a witness about sex acts that were relevant, the witness’s testimony was admissible and the trial court properly denied defendant’s motion for a mistrial pursuant to La. Code Crim. Proc. Ann. art. 775. State v. Lee, 844 So. 2d 970, 2003 La. App. LEXIS 1065 (Apr. 2, 2003), writ denied by La. 2003-1247, 855 So. 2d 330, 2003 La. LEXIS 2929 (La. Oct. 10, 2003).

Where defendant, a former police officer, was convicted of five forcible rapes and three second degree kidnappings, and defendant knew the substance of the two witness’s testimony and was not prejudiced by any surprise or lack of notice, the trial court properly denied defendant’s motion for mistrial pursuant to La. Code Crim. Proc. Ann. art. 775. State v. Lee, 844 So. 2d 970, 2003 La. App. LEXIS 1065 (Apr. 2, 2003), writ denied by La. 2003-1247, 855 So. 2d 330, 2003 La. LEXIS 2929 (La. Oct. 10, 2003).

In a case where defendant, a former police officer, was convicted of five forcible rapes and three second degree kidnappings, crediting the good sense and fair-mindedness of the jurors who heard the evidence, it could not be said that the prosecution’s references to defendant as a pervert and a menace left one thoroughly convinced that the argument influenced the jury and contributed to the verdict; thus, there was no reversible error and the trial court properly denied the motions for mistrial made on those grounds pursuant to La. Code Crim. Proc. Ann. art. 775. State v. Lee, 844 So. 2d 970, 2003 La. App. LEXIS 1065 (Apr. 2, 2003), writ denied by La. 2003-1247, 855 So. 2d 330, 2003 La. LEXIS 2929 (La. Oct. 10, 2003).

•• Weapons

••• Possession

•••• General Overview. — In defendant’s trial for attempted possession of a firearm by a convicted felon, a violation of La. Rev. Stat. §§ 14:95.1 and 14:27, no legal defect occurred in the proceedings; thus, the trial judge improperly declared a mistrial based on the criteria set forth in La. Code Crim. Proc. Ann. art. 775. State v. Stein, 745 So. 2d 698, 1999 La. App. LEXIS 2762 (Oct. 13, 1999).

• Discovery & Inspection

•• Brady Materials

••• General Overview. — State’s failure to disclose a motion approving the grant of use immunity to a co-defendant to compel his testimony at trial was not a Brady violation. The trial court’s denial of a mistrial or a postponement of the evidentiary portions of trial did not prejudice the defense or otherwise render the proceedings fundamentally unfair; defense counsel integrated the co-defendant’s unanticipated testimony into his overall defense. State v. Garrick, 870 So. 2d 990, 2004 La. LEXIS 1250 (Apr. 14, 2004), remanded by La. App. 02-0712, 879 So. 2d 401, 2004 La. App. LEXIS 1748 (La.App. 3 Cir. July 1, 2004).

After a trial had started and a Brady issue was apparent, recess would have been appropriate since a continuance could not be granted after a trial had started; a mistrial did not have to be granted because under La. Code Crim. Proc. Ann. art. 729.5 and La. Code Crim. Proc. Ann. art. 775 such a remedy was permissible, not mandatory, since mistrial was considered a drastic remedy. State v. Black, 786 So. 2d 289, 2001 La. App. LEXIS 918 (May 9, 2001), writ denied by La. 2001-1781, 815 So. 2d 831, 2002 La. LEXIS 1554 (La. May 10, 2002).

•• Discovery by Government

••• General Overview. — It was not reversible error for trial court to have required defendant to have submitted to fingerprint and palm print examinations in front of the jury where defendant was given notice through discovery that there was a palm print on the hard hat, and thus the identification via printing could not be viewed as a surprise and by the time the prints were taken from defendant, the jury had already heard the testimony from the other witnesses connecting defendant to the crime, and from the store clerk identifying defendant as the person who had robbed her and reciting the details of the robbery. State v. Guiden, 873 So. 2d 835, 2004 La. App. LEXIS 1178 (May 12, 2004).

•• Discovery Misconduct

••• General Overview. — Under La. Code Crim. Proc. Ann. art. 775, defendant’s motion for a mistrial was properly denied where the State failed to provide defendant with a copy of the search warrant and the affidavit. State v. Randall, 741 So. 2d 852, 1999 La. App. LEXIS 1847 (June 9, 1999), affirmed in part and reversed in part by, remanded by La. 99-2476, 776 So. 2d 424, 2000 La. LEXIS 3386 (La. Dec. 15, 2000).

Failure of the State to comply with the discovery rules did not warrant a reversal of defendant’s conviction for the theft of five head of cattle where the trial court sustained defendant’s objections to statements not included in the State’s answer to the discovery motion and admonished the jury not to draw inferences about the excluded testimony. State v. Gray, 436 So. 2d 639, 1983 La. App. LEXIS 8951 (June 29, 1983), writ of certiorari denied by 440 So. 2d 150, 1983 La. LEXIS 11761 (La. 1983).

• Preliminary Proceedings

•• Withdrawal of Charges

••• General Overview. — Dismissal of one of six counts of simple burglary, after the jury was empanelled and sworn, was not ground for a mistrial under La. Code Crim. Proc. Ann. art. 775. State v. Christy, 593 So. 2d 1322, 1991 La. App. LEXIS 3659 (Dec. 27, 1991), writ of certiorari denied by 596 So. 2d 553, 1992 La. LEXIS 1491 (La. 1992).

• Eyewitness Identification

•• Photo Identifications. — In the conviction of defendant for armed robbery, the trial court properly permitted the introduction of photographs into evidence from a lineup and denied a motion for a mistrial based upon an alleged lack of foundation for admitting the photographs into evidence under La. Code Crim. Proc. Ann. art. 775, and La. Rev. Stat. Ann. § 15:575 et seq. State v. Hawkins, 572 So. 2d 108, 1990 La. App. LEXIS 2257 (Oct. 16, 1990).

• Pretrial Motions & Procedures

•• Competency to Stand Trial. — In defendant’s trial for armed robbery the trial court did not err in not granting a mistrial where defendant claimed that he was mentally impaired due to pain from a shoulder injury because given that defendant had not had any medication for 11 hours, the judge did not feel that his mind would be clouded so as to prevent him from assisting counsel and counsel did not produce any medical documentation to demonstrate his incapacity to proceed; moreover, there was no evidence in the record that his case suffered from the court’s refusal to grant a mistrial because defendant even testified at trial after a long day in court and he was alert and coherent at that point. State v. Peden, 875 So. 2d 934, 2004 La. App. LEXIS 1372 (May 26, 2004).

Under certain circumstances, the illness of the defendant is a valid ground for mistrial under La. Code Crim. Proc. Ann. art. 775. State v. Peden, 875 So. 2d 934, 2004 La. App. LEXIS 1372 (May 26, 2004).

Trial court did not err in granting a recess to allow defendant to seek medical treatment. where defendant claimed to be incompetent because of the pain from a shoulder injury and defendant had specifically requested a mistrial. State v. Peden, 875 So. 2d 934, 2004 La. App. LEXIS 1372 (May 26, 2004).

•• Disqualification & Recusal. — In a bench trial for the offense of attempted unnatural carnal copulation, the trial court’s discovery after trial had begun that he had formerly legally represented defendant’s pimp provided reason for the trial court’s mandatory recusal and a mistrial under La. Code Crim. Proc. Ann. art. 775(3); therefore, double jeopardy did not bar defendant’s retrial and conviction under La. Code Crim. Proc. Ann. art. 596. State v. Picchini, 463 So. 2d 714, 1985 La. App. LEXIS 8192 (Jan. 11, 1985), review denied by 468 So. 2d 1202, 1985 La. LEXIS 8837 (La. 1985).

•• Sequestration of Jury. — Defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. art. 775 due to any violation of the sequestration provisions of La. Code Crim. Proc. Ann. art. 791 where one juror went with the bailiff to bring beverages back to the jury deliberation room because there was no evidence of any outside communication that caused any prejudice to defendant. State v. Berry, 684 So. 2d 439, 1996 La. App. LEXIS 2689 (Nov. 8, 1996), writ denied by La. 97-0278, 703 So. 2d 603, 1997 La. LEXIS 3191 (La. Oct. 10, 1997).

• Double Jeopardy

•• Attachment Jeopardy. — A defendant charged with manslaughter was entitled to have the charges quashed, because where a mistrial was improperly granted by a trial court against the defense’s objection, the double jeopardy clause prohibited retrial on the same charge. State v. Encalarde, 579 So. 2d 990, 1990 La. App. LEXIS 3201 (Nov. 30, 1990), writ denied by 573 So. 2d 1139, 1991 La. LEXIS 269 (La. 1991).

False statements made during voir dire by a juror were the proper basis for a mistrial in a rape prosecution, and the defendant was not placed twice in jeopardy by being retried for the same crimes. State v. Martin, 558 So. 2d 654, 1990 La. App. LEXIS 323 (Feb. 21, 1990), writ of certiorari denied by 564 So. 2d 318, 1990 La. LEXIS 1592 (La. 1990).

•• Collateral Estoppel. — La. Code Crim. Proc. Ann. art. 775, which allowed for a mistrial in cases where a defendant consents, had to be read in conjunction with La. Code Crim. Proc. Ann. art. 591, and led to a conclusion that defendant’s consent had to be express. State v. Simpson, 371 So. 2d 733, 1979 La. LEXIS 6089 (Mar. 5, 1979).

• Counsel

•• Effective Assistance

••• Trials. — Counsel’s performance was neither deficient nor was there any prejudice to the defendant; counsel was not ineffective for waiting a day to request a mistrial as a result of a video of defendant’s car that was mistakenly broadcast on television in association with another case failed; the trial court admonished the jury to disregard the mistake. State v. Bradford, 846 So. 2d 880, 2003 La. App. LEXIS 1252 (Apr. 23, 2003), writ denied by La. 2003-1410, 860 So. 2d 1133, 2003 La. LEXIS 3568 (La. Nov. 26, 2003).

Defendant’s claim that counsel was ineffective for failing to request a mistrial following an incident at the conclusion of the first day of trial; as the jury was exiting the courtroom, they were followed out by several members of the audience who were either the defendant’s or the victims’ family members was rejected where the court interviewed each juror and found that the jury was not affected, therefore, counsel was not ineffective and defendant suffered no prejudice. State v. Bradford, 846 So. 2d 880, 2003 La. App. LEXIS 1252 (Apr. 23, 2003), writ denied by La. 2003-1410, 860 So. 2d 1133, 2003 La. LEXIS 3568 (La. Nov. 26, 2003).

Defendant’s claim that trial counsel was ineffective for failing to request a mistrial on grounds of inadmissible other crimes evidence after a police officer referenced a comment from the dying victim that “he [defendant] tried to kill me before,” failed where the officer repeated the alleged comment in answer to a question about whether the victim identified defendant as the shooter, so that the comment was not an unambiguous reference to another crime committed by defendant; counsel was not deficient for failing to request a mistrial, and defendant did not suffer any prejudice by the failure of his trial counsel to do so. State v. Bradford, 846 So. 2d 880, 2003 La. App. LEXIS 1252 (Apr. 23, 2003), writ denied by La. 2003-1410, 860 So. 2d 1133, 2003 La. LEXIS 3568 (La. Nov. 26, 2003).

• Juries & Jurors

•• General Overview. — Defendant failed to show that the officer’s statements during direct examination were prejudicial to the defendant; thus, the trial court did not err by failing to admonish the jury to disregard the statements. State v. Allen, 638 So. 2d 394, 1994 La. App. LEXIS 1770 (May 31, 1994).

•• Challenges for Cause

••• General Overview. — If defendant had been aware that the officer, who was a prospective juror, had examined evidence in his case, he would have had a guaranteed challenge for cause, and he would not have had to expend a peremptory challenge guaranteed by La. Const. art. I, § 17 to strike the officer, but defendant was not aware of that because of circumstances beyond defendant’s control; thus, where the circumstances beyond his control amounted to prejudicial conduct in or outside the courtroom, and operated to make it impossible for defendant to obtain a fair trial, the trial court erred in denying defendant’s motion for a mistrial. State v. Jones, 862 So. 2d 266, 2003 La. App. LEXIS 3304 (Nov. 26, 2003), reversed by, remanded by La. 03-3542, 884 So. 2d 582, 2004 La. LEXIS 2978 (La. Oct. 19, 2004).

•• Challenges to Jury Venire

••• Bias & Prejudice

•••• General Overview. — Because comments made by a prospective juror did not affect defendant’s ability to receive a fair and impartial trial, pursuant to La. Code Crim. Proc. Ann. art. 775, the trial court did not err when it admonished the remaining prospective jurors and denied defendant’s motion for a mistrial. State v. Cotton, 687 So. 2d 1074, 1997 La. App. LEXIS 50 (Jan. 22, 1997).

••• Equal Protection Challenges

•••• General Overview. — Trial court did not err in denying the defendant’s motion for a mistrial pursuant to La. Code Crim. Proc. Ann. art. 775(3), because its determination was fully supported by the record that the State’s use of peremptory challenges to potential black jurors was exercised logically and for adequate reasons totally unrelated to race. State v. Newman, 491 So. 2d 174, 1986 La. App. LEXIS 7288 (June 25, 1986).

••• Pretrial Publicity

•••• General Overview. — Pursuant to La. Code Crim. Proc. Ann. art. 775, a mistrial should have been granted on the charge of an aggravated crime against nature because a newspaper article that defendant had been arrested on multiple charges of molestation against nine juveniles was read by jurors and too prejudicial to have been overcome by the trial court’s mere final instruction to the jury to consider only evidence that was admitted during trial. State v. Banks, 677 So. 2d 455, 1996 La. App. LEXIS 757 (Apr. 3, 1996), reversed by, remanded by La. 96-2227, 692 So. 2d 1051, 1997 La. LEXIS 1011 (La. Apr. 18, 1997).

•• Disqualification & Removal of Jurors

••• General Overview. — Without supporting evidence of irreparable injury and a taint of the entire jury, the appellate court could not say that the trial court abused its discretion in denying defendant’s motion to quash the petit-jury venire although an excused prospective juror testified outside the presence of the venire that a seated juror stated that if they would take some of these drug dealers and shove about one-half pound of cocaine down their throats it would stop some of this crime. State v. McSweeney, 619 So. 2d 861, 1993 La. App. LEXIS 2093 (June 2, 1993).

In the trial of a defendant for aggravated rape, the denial of the defendant’s motion for a mistrial under La. Code Crim. Proc. Ann. art. 775 was not an abuse of discretion where the trial court excused three prospective jurors because of their frank testimony about what a prospective witness told them, the defendant had the opportunity to question all the jurors, and the record established that none of them had formed a biased opinion. State v. Long, 590 So. 2d 694, 1991 La. App. LEXIS 2978 (Nov. 13, 1991).

Although a juror could not read or write English as required by La. Code Crim. Proc. Ann. art. 401(3), the trial court did not err in denying defendant’s motion for a mistrial under La. Code Crim. Proc. Ann. art. 775(3) where the juror’s inability to read or write was not of great importance in defendant’s trial for attempted manslaughter; the only written exhibit was read aloud to the jury. State v. Murphy, 465 So. 2d 811, 1985 La. App. LEXIS 8334 (Feb. 27, 1985).

•• Jury Deliberations

••• General Overview. — Trial court did not abuse its discretion by denying defendant’s motion for a mistrial when the state sufficiently established at the closed hearing that the menacing gestures made by defendant’s brother at the jurors was harmless to defendant, and did not prejudice his right to a fair trial by an impartial jury. State v. Collins, 833 So. 2d 476, 2002 La. App. LEXIS 3684 (Nov. 26, 2002), writ denied by La. 2003-0059, 855 So. 2d 307, 2003 La. LEXIS 2774 (La. Oct. 3, 2003).

Trial judge did not err in refusing to grant a mistrial after the jury informed the trial judge that it was deadlocked after eight hours of deliberation in defendant’s murder trial; given the seriousness of the charged offense and possible death sentence, the trial court did not abuse its discretion in seeking to have the jury continue its deliberations. State v. Ancar, 746 So. 2d 269, 1999 La. App. LEXIS 3089 (Nov. 3, 1999), writ denied by La. 2000-0163, 765 So. 2d 1066, 2000 La. LEXIS 2107 (La. June 30, 2000).

In defendant’s trial for possession of a firearm by a convicted felon, defendant was not entitled to a mistrial, where the jury returned a verdict of guilty on a 10 to 2 vote; where trial court polled the jury; where one juror then said that there was some confusion; where the jurors took a second vote; and where the jury returned a second guilty verdict on an 11 to 1 vote. State v. Curtis, 739 So. 2d 931, 1999 La. App. LEXIS 2235 (July 27, 1999).

The length of time to be afforded a jury for deliberations is a matter within the discretion of a trial court under La. Code Crim. Proc. Ann. art. 775. State v. Martin, 694 So. 2d 1209, 1997 La. App. LEXIS 1396 (May 9, 1997).

The length of time to be afforded a jury for deliberation is a matter within the discretion of the trial judge; the complexity and severity of the case is an important factor in the determination of what is a reasonable time, and there is no requirement that a judge declare a mistrial at the initial sign of trouble; however, the trial judge’s action should not coerce the jury such that the defendant is denied a fundamentally fair trial. State v. Worthen, 550 So. 2d 399, 1989 La. App. LEXIS 1688 (Oct. 4, 1989).

•• Peremptory Challenges

••• General Overview. — Defendant was improperly convicted of second-degree murder because the trial court erred in allowing the State to exercise a peremptory challenge to remove a juror after the trial had commenced, in contravention of La. Code Crim. Proc. Ann. art. 795(B)(1), and because there was no showing that the juror was unable to perform or was disqualified from performing under the meaning of La. Code Crim. Proc. Ann. art. 789. La. Code Crim. Proc. Ann. art. 795(B)(1) provides that peremptory challenges “shall” be used before trial; it does not use the permissive word “may,” as is distinguished in La. Code Crim. Proc. Ann. art. 5, and the trial court could have ordered a mistrial under La. Code Crim. Proc. Ann. art. 775(6). State v. Derouselle, 745 So. 2d 767, 1999 La. App. LEXIS 2985 (Oct. 20, 1999), reversed by, remanded by La. 99-3283, 761 So. 2d 1269, 2000 La. LEXIS 1156 (La. Apr. 28, 2000).

Eyewitness’s testimony during defendant’s third trial did not refer to prior proceedings, either directly or indirectly, where the testimony did not pinpoint defendant as being involved in the previous trials and there was no reference to a conviction. State v. Lindsey, 543 So. 2d 886, 1989 La. LEXIS 829 (May 1, 1989), writ of certiorari denied by 494 U.S. 1074, 110 S. Ct. 1796, 108 L. Ed. 2d 798, 1990 U.S. LEXIS 1742, 58 U.S.L.W. 3628 (1990).

Trial court did not err in denying the defendant’s motion for a mistrial pursuant to La. Code Crim. Proc. Ann. art. 775(3), because its determination was fully supported by the record that the State’s use of peremptory challenges to potential black jurors was exercised logically and for adequate reasons totally unrelated to race. State v. Newman, 491 So. 2d 174, 1986 La. App. LEXIS 7288 (June 25, 1986).

•• Size of Jury

••• General Overview. — Where a juror in a criminal trial had to be removed from the jury box and taken to the hospital, the State’s motion for a mistrial was properly granted because a felony could not be tried with only 11 jurors and the trial court was not required to appoint alternate jurors. State v. Roberson, 225 LA. 74, 72 So. 2d 265, 1954 La. LEXIS 1193 (Mar. 22, 1954).

•• Voir Dire

••• General Overview. — Appropriate procedure for raising the issue of false statements made by jurors during voir dire is a motion for mistrial pursuant to La. Code Crim. Proc. Ann. art. 775. State v. Johnson, 750 So. 2d 398, 2000 La. App. LEXIS 65 (Jan. 26, 2000), writ denied by La. 2000-0911, 773 So. 2d 140, 2000 La. LEXIS 3093 (La. Nov. 3, 2000), writ denied by La. 2006-0328, 935 So. 2d 154, 2006 La. LEXIS 2250 (La. Aug. 18, 2006).

In defendant’s trial for first degree murder, defendant was not entitled to a mistrial where the prosecutor, at voir dire, informed one jury panel of the penalties for the different degrees of murder and manslaughter, but did not mention pardon or commutation, where defendant was not prejudiced. State v. Smith, 740 So. 2d 675, 1999 La. App. LEXIS 1335 (May 5, 1999), writ denied by La. 2000-1404, 785 So. 2d 840, 2001 La. LEXIS 657 (La. Feb. 16, 2001).

Although, under La. Code Crim. Proc. Ann. art. 775(6), a mistrial could be ordered when a juror on voir dire made false statements that would prevent a fair trial, in defendant’s trial for the aggravated sexual assault of his stepdaughter, there were no such false statements where a juror was never asked or given an opportunity to reveal on voir dire that she had been the victim of childhood sexual abuse. State v. Short, 655 So. 2d 790, 1995 La. App. LEXIS 1228 (May 16, 1995), writ of certiorari denied by La. 95-1520, 663 So. 2d 719, 1995 La. LEXIS 2922 (La. Nov. 17, 1995).

Defendant was not entitled to a mistrial for his exclusion during voir dire when the alleged prejudice stemmed from his own obstructive conduct which was met by a reasoned and ordered reaction by the trial court to maintain orderly procedure. State v. Tyler, 607 So. 2d 910, 1992 La. App. LEXIS 3256 (Oct. 28, 1992), writ of certiorari denied by 612 So. 2d 97, 1993 La. LEXIS 886 (La. 1993).

Where the record on appeal did not show that defense counsel objected or sought a mistrial after learning that one of the jurors was acquainted with the rape victim, contrary to her statement during voir dire, in violation of La. Code Crim. Proc. Ann. art. 775(6), he could not pursue this ground for reversal on appeal. State v. Meriwether, 412 So. 2d 558, 1982 La. LEXIS 10633 (Apr. 5, 1982).

Juror’s disclosure during trial that she was acquainted with the rape victim did not ipso facto prevent a fair trial, La. Code Crim. Proc. Ann. art. 775(6), where the juror indicated that she could put aside her acquaintance with the victim and decide the case strictly on the evidence and the law as explained to her by the judge. State v. Meriwether, 412 So. 2d 558, 1982 La. LEXIS 10633 (Apr. 5, 1982).

Because a juror honestly misunderstood a question about ties to law enforcement, his retention on the panel was not ground for a mistrial. State v. Forbes, 348 So. 2d 983, 1977 La. LEXIS 5176 (June 20, 1977).

• Trials

•• Bench Trials. — La. Code Crim. Proc. Ann. arts. 770 and 775 both indicate that La. Code Crim. Proc. Ann. art. 770 does not apply to bench trials. State v. Bahm, 490 So. 2d 384, 1986 La. App. LEXIS 7200 (June 2, 1986).

•• Closing Arguments

••• General Overview. — Defendant was not entitled to a mistrial based on the fact that, during the prosecutor’s closing argument, the only defense witness was arrested and placed in handcuffs, where the majority of the jurors were unaware of any activity involving the witness. State v. Parfait, 693 So. 2d 1232, 1997 La. App. LEXIS 1474 (May 9, 1997), writ denied by La. 97-1347, 703 So. 2d 20, 1997 La. LEXIS 3438 (La. Oct. 31, 1997).

••• Defendant’s Failure to Testify. — Any references made by the state as to what defendant did or did not say were all references to the statements given to the police that were admitted at trial; thus, the state made no reference to the fact defendant did not testify on his own behalf and, pursuant to La. Code Crim. Proc. Ann. arts. 775 and 770, the trial court did not err by denying a mistrial on that ground. State v. Cooper, 862 So. 2d 512, 2003 La. App. LEXIS 3569 (Dec. 23, 2003), writ denied by La. 2004-0236, 876 So. 2d 74, 2004 La. LEXIS 1900 (La. June 4, 2004).

Court, in defendant’s murder case, did not err by failing to grant a mistrial after the prosecutor stated to the jury that defendant turned himself into police with a letter from an attorney telling defendant not to talk to police because the remark was directed to showing the circumstances of defendant’s arrest, not to exploit defendant’s failure to assert an alibi defense at the time of arrest. State v. Price, 842 So. 2d 491, 2003 La. App. LEXIS 1063 (Apr. 2, 2003), writ denied sub nomine State v. Honore, La. 2003-1322, 860 So. 2d 542, 2003 La. LEXIS 3478 (La. Nov. 21, 2003), writ denied by La. 2003-1517, 860 So. 2d 1151, 2003 La. LEXIS 3628 (La. Dec. 12, 2003).

••• Evidence Not Admitted. — Prosecutor’s brief reference at trial to a pistol that was discovered in defendant’s car after his arrest that had been ruled inadmissible as irrelevant did not warrant a mistrial because there was nothing to support an inference that the prosecutor referred to the pistol in a calculated ploy to circumvent the inadmissibility ruling and provide evidence that defendant carried a firearm, and the court admonished the jury to disregard the prosecutor’s remark. State v. Jones, 526 So. 2d 1374, 1988 La. App. LEXIS 1226 (May 17, 1988).

None of the remarks by prosecutors concerning a defendant’s guilt were based on evidence outside the record or on their own personal beliefs and most of the remarks were proper arguments on the credibility of witnesses, but, even if the remarks were not proper, the trial judge properly admonished the jury concerning them, and the defendant’s motion for a mistrial was properly denied. State v. Procell, 365 So. 2d 484, 1978 La. LEXIS 5477 (Nov. 13, 1978), writ of certiorari denied by 441 U.S. 944, 99 S. Ct. 2164, 60 L. Ed. 2d 1046, 1979 U.S. LEXIS 1838 (1979).

••• Fair Comment & Fair Response. — Prosecutor’s statement in closing argument that the jury would be doing a disservice to the community in finding defendant not guilty did not make it impossible for defendant to obtain a fair trial; a mistrial was not warranted under La. Code Crim. Proc. Ann. arts. 774, 775. State v. Toups, 859 So. 2d 768, 2003 La. App. LEXIS 2868 (Oct. 8, 2003).

Prosecutor’s reference to defendant’s failure to subpoena a witness was not a reference to defendant’s failure to testify, and was not a ground for mandatory mistrial; a mistrial should be declared only when defendant has suffered such substantial prejudice that he has been deprived of any reasonable expectation of a fair trial. State v. Anderson, 706 So. 2d 598, 1998 La. App. LEXIS 30 (Jan. 21, 1998).

••• Inflammatory Statements. — In defendant’s trial for the aggravated rape of his step-daughter when she was under the age of 12, the trial court did not err in not granting defendant a mistrial based on some of the prosecutor’s comments during closing where the trial judge allowed defense counsel to object numerous times during closing argument, admonished the jury when appropriate, and cautioned the prosecutor to confine argument to the evidence, and in the context of the trial court’s balancing of the prosecutor’s wide latitude during closing and the defendant’s right to an admonition as a result of impermissible argument, the defendant was not prejudiced. State v. Fradieu, 851 So. 2d 345, 2003 La. App. LEXIS 2083 (June 25, 2003), writ of certiorari denied by La. 2003-2079, 864 So. 2d 627, 2004 La. LEXIS 192 (La. Jan. 16, 2004).

Where defense counsel earlier made statements about the community in which the drug transactions took place, and the state’s comments in closing about defendant’s actions in a residential area with schools was simply a rebuttal, it was not error to deny defendant’s motion for mistrial, and additionally, the comment did not fit into one of the criteria given in La. Code Crim. Proc. Ann. art. 770. State v. Robertson, 840 So. 2d 631, 2003 La. App. LEXIS 372 (Feb. 12, 2003), writ denied by La. 2003-0939, 870 So. 2d 285, 2004 La. LEXIS 1369 (La. Apr. 23, 2004).

Defendant’s motion for mistrial, subject to judicial discretion under La. Code Crim. Proc. Ann. art. 775, was properly denied under art. 770 in the face of a detective’s brief reference to other crimes during questioning by defense counsel where the detective was not considered a court official, and the comment did not influence the guilty verdict; La. Code Crim. Proc. Ann. art. 771 provides that the court can admonish the jury to disregard such a remark upon defendant’s request, thereby avoiding a mistrial, unless the admonition was insufficient to assure a fair trial. State v. Nicholson, 703 So. 2d 173, 1997 La. App. LEXIS 2775 (Nov. 26, 1997), writ denied by La. 98-0014, 805 So. 2d 200, 1998 La. LEXIS 1112 (La. May 1, 1998).

Although the prosecutor indicated that the defense counsel did not take the crime of rape seriously during his closing argument, the jury was admonished and a mistrial was not required. State v. Hatcher, 568 So. 2d 578, 1990 La. App. LEXIS 2062 (Sept. 25, 1990), writ of certiorari denied by 572 So. 2d 87, 1991 La. LEXIS 138 (La. 1991).

Trial court correctly admonished the jury and a mistrial under La. Code Crim. Proc. Ann. art. 775 was not warranted based on a prosecutor’s comments at trial regarding the defense counsel’s objections to a witness’s testimony and remarks during rebuttal closing argument in the defendant’s trial on a charge of second degree murder. State v. Harriman, 469 So. 2d 298, 1985 La. App. LEXIS 8624 (May 8, 1985), writ denied by 474 So. 2d 1304 (La. 1985).

•• Continuances. — Trial court did not err in granting a recess to allow defendant to seek medical treatment. where defendant claimed to be incompetent because of the pain from a shoulder injury and defendant had specifically requested a mistrial. State v. Peden, 875 So. 2d 934, 2004 La. App. LEXIS 1372 (May 26, 2004).

After a trial had started and a Brady issue was apparent, recess would have been appropriate since a continuance could not be granted after a trial had started; a mistrial did not have to be granted because under La. Code Crim. Proc. Ann. art. 729.5 and La. Code Crim. Proc. Ann. art. 775 such a remedy was permissible, not mandatory, since mistrial was considered a drastic remedy. State v. Black, 786 So. 2d 289, 2001 La. App. LEXIS 918 (May 9, 2001), writ denied by La. 2001-1781, 815 So. 2d 831, 2002 La. LEXIS 1554 (La. May 10, 2002).

•• Defendant’s Rights

••• Right to Fair Trial. — State’s failure to disclose a motion approving the grant of use immunity to a co-defendant to compel his testimony at trial was not a Brady violation. The trial court’s denial of a mistrial or a postponement of the evidentiary portions of trial did not prejudice the defense or otherwise render the proceedings fundamentally unfair; defense counsel integrated the co-defendant’s unanticipated testimony into his overall defense. State v. Garrick, 870 So. 2d 990, 2004 La. LEXIS 1250 (Apr. 14, 2004), remanded by La. App. 02-0712, 879 So. 2d 401, 2004 La. App. LEXIS 1748 (La.App. 3 Cir. July 1, 2004).

Trial court was not in error when it denied defendant’s motion for a mistrial when defendant failed to establish that he was substantially prejudiced by the contact and communication between the witnesses, and defendant only made generalized allegations of prejudice and failed to establish that the contact and communication between the two witnesses deprived him of a fair trial. State v. Narcisse, 833 So. 2d 1186, 2002 La. App. LEXIS 3808 (Dec. 11, 2002), writ denied by La. 2003-0150, 842 So. 2d 1099, 2003 La. LEXIS 1462 (La. May 2, 2003).

Where a prosecutor’s remarks about possible sentences while cross-examining a defendant were based on testimony first elicited by questioning from defense counsel, and the substance of the remarks was already before the jury, they did not constitute reversible error, and, although the prosecutor should not have repeated the remarks after an admonition by the trial court, the remarks did not fall within the specific grounds for a mistrial, nor did they constitute conduct so prejudicial as to deny defendant a fair trial. State v. Lyons, 597 So. 2d 593, 1992 La. App. LEXIS 959 (Mar. 31, 1992).

Motion for a mistrial, based on the presence of four uniformed deputies in the courtroom, was properly denied under La. Code Crim. Proc. Ann. art. 775 because their presence did not violate defendants’ right to a fair trial. State v. Broadway, 440 So. 2d 828, 1983 La. App. LEXIS 9457 (Oct. 24, 1983).

Arrest of two defense witnesses for public intimidation of State’s witnesses during defendant’s murder trial did not affect his right to a fair trial; there was probable cause for the arrests, they occurred outside the jury’s presence, they were not witnessed by any other defense witnesses, and there was no evidence that the State acted in bad faith. State v. Sylvester, 400 So. 2d 640, 1981 La. LEXIS 8407 (June 22, 1981).

•• Direct Examinations. — Defendant failed to show that the officer’s statements during direct examination were prejudicial to the defendant; thus, the trial court did not err by failing to admonish the jury to disregard the statements. State v. Allen, 638 So. 2d 394, 1994 La. App. LEXIS 1770 (May 31, 1994).

•• Judicial Discretion. — Trial court did not abuse its discretion under La. Code Crim. Proc. Ann. arts. 771 and 775 in admonishing the jury rather than declaring a mistrial following a tearful outburst by a spectator who was then removed from the courtroom; a mistrial was not mandated by La. Code Crim. Proc. Ann. art. 770. State v. Wright, 441 So. 2d 1301, 1983 La. App. LEXIS 9666 (Nov. 22, 1983).

Defendant could not complain that prejudicial conduct required a mistrial when the alleged prejudice was created by his obstructive conduct met by a reasoned and ordered reaction by the trial court in the interest of maintaining orderly procedure in the courtroom. State v. Wiggins, 337 So. 2d 1172, 1976 La. LEXIS 4503 (Oct. 6, 1976).

•• Motions for Mistrial. — Trial court did not err in denying defendant’s motion for a mistrial, which alleged that he was prejudiced by the fact that the interpreter was being paid by the State and aiding the prosecutor in communicating with the State’s witnesses, because (1) the interpreter was brought in by the State for the purposes of translating the State’s witnesses’ testimony; (2) he was not a party or a witness; (3) he was sworn by the court; (4) defendant did not request assistance from the interpreter in any way whatsoever; and (5) the record did not reflect that the interpreter improperly translated any of the testimony at trial. State v. Lai, 902 So. 2d 550, 2005 La. App. LEXIS 1072 (Apr. 26, 2005), writ denied by La. 2005-1681, 922 So. 2d 1175, 2006 La. LEXIS 475 (La. Feb. 3, 2006).

Defendant’s convictions for armed robbery, aggravated burglary, and possession of a firearm while in possession of marijuana were proper where the trial court did not err in denying his motion for a mistrial because the prosecutor’s comment that defendant had been in jail for two years did not fall under the provisions of La. Code Crim. Proc. Ann. art. 770 that automatically warranted a mistrial. The remark was only of such magnitude as to fall within La. Code Crim. Proc. Ann. art. 771 which required an admonition if requested and defense counsel did not request an admonition. State v. Williams, 902 So. 2d 485, 2005 La. App. LEXIS 1091 (Apr. 26, 2005), writ denied by La. 2005-1640, 922 So. 2d 1173, 2006 La. LEXIS 469 (La. Feb. 3, 2006), remanded by 8 So. 3d 3, 2009 La. App. LEXIS 60 (La.App. 5 Cir. 2009).

In a second degree murder case, the trial court did not err by denying defendant’s motion for mistrial based on a detective’s testimony allegedly linking defendant to the crime as defendant was not prejudiced by the remark so as to constitute reversible error; the detective’s remark, although hearsay, did not expressly identify defendant to the crime, the alleged inference was extremely thin, the court’s admonishment to the jury to disregard the remark was sufficient, and other evidence clearly identified defendant with the crime. State v. Tate, 880 So. 2d 255, 2004 La. App. LEXIS 1973 (Aug. 18, 2004), writ denied by La. 2004-2554, 889 So. 2d 268, 2005 La. LEXIS 187 (La. Jan. 14, 2005).

Trial court did not err in denying defendant’s motion for a mistrial after the trial court dismissed a potential juror who was an undercover narcotics agent without questioning him first as defense counsel neither offered evidence, nor alleged how the agent’s presence during jury selection had prejudiced defendant. State v. Ennis, 877 So. 2d 300, 2004 La. App. LEXIS 1777 (July 7, 2004), writ denied by 978 So. 2d 297, 2008 La. LEXIS 731 (La. 2008).

In a case of second-degree cruelty to a juvenile, although defendant’s counsel failed to request a mistrial under La. Code Crim. Proc. Ann. art. 775 when the prosecutor referred to a prior conviction for injuring public records as a conviction for “dishonesty,” which was improper under La. Code Evid. Ann. art. 609.1, the court found the error harmless because the evidence of defendant’s guilt was strong. State v. Vance, 879 So. 2d 862, 2004 La. App. LEXIS 1846 (June 30, 2004), writ denied by La. 2006-1071, 941 So. 2d 34, 2006 La. LEXIS 3208 (La. Nov. 9, 2006).

Defendant’s motion for a mistrial was not improperly denied under La. Code Crim. Proc. Ann. art. 775 on his claim that the jury adversely considered his decision not to testify when it requested copies of any statements by him and his co-offender during his second-degree murder trial because there was no rational basis by which to conclude that the innocuous jury request indicated an improper consideration of defendant’s right to remain silent in violation of La. Const. art. 1, § 16. The general jury charge advised the jurors of defendant’s right to remain silent, the State’s burden of proving all elements of the offense, and cautioned the jurors from holding the defendant’s silence against him, and those instructions were sufficient to cure any possible prejudice which might have resulted. State v. Moore, 877 So. 2d 1027, 2004 La. App. LEXIS 1560 (June 23, 2004), writ denied by La. 2004-2316, 893 So. 2d 83, 2005 La. LEXIS 1233 (La. Feb. 4, 2005).

In defendant’s trial for armed robbery the trial court did not err in not granting a mistrial where defendant claimed that he was mentally impaired due to pain from a shoulder injury because given that defendant had not had any medication for 11 hours, the judge did not feel that his mind would be clouded so as to prevent him from assisting counsel and counsel did not produce any medical documentation to demonstrate his incapacity to proceed; moreover, there was no evidence in the record that his case suffered from the court’s refusal to grant a mistrial because defendant even testified at trial after a long day in court and he was alert and coherent at that point. State v. Peden, 875 So. 2d 934, 2004 La. App. LEXIS 1372 (May 26, 2004).

Under certain circumstances, the illness of the defendant is a valid ground for mistrial under La. Code Crim. Proc. Ann. art. 775. State v. Peden, 875 So. 2d 934, 2004 La. App. LEXIS 1372 (May 26, 2004).

It was not reversible error for trial court to have required defendant to have submitted to fingerprint and palm print examinations in front of the jury where defendant was given notice through discovery that there was a palm print on the hard hat, and thus the identification via printing could not be viewed as a surprise and by the time the prints were taken from defendant, the jury had already heard the testimony from the other witnesses connecting defendant to the crime, and from the store clerk identifying defendant as the person who had robbed her and reciting the details of the robbery. State v. Guiden, 873 So. 2d 835, 2004 La. App. LEXIS 1178 (May 12, 2004).

State’s failure to disclose a motion approving the grant of use immunity to a co-defendant to compel his testimony at trial was not a Brady violation. The trial court’s denial of a mistrial or a postponement of the evidentiary portions of trial did not prejudice the defense or otherwise render the proceedings fundamentally unfair; defense counsel integrated the co-defendant’s unanticipated testimony into his overall defense. State v. Garrick, 870 So. 2d 990, 2004 La. LEXIS 1250 (Apr. 14, 2004), remanded by La. App. 02-0712, 879 So. 2d 401, 2004 La. App. LEXIS 1748 (La.App. 3 Cir. July 1, 2004).

Any references made by the state as to what defendant did or did not say were all references to the statements given to the police that were admitted at trial; thus, the state made no reference to the fact defendant did not testify on his own behalf and, pursuant to La. Code Crim. Proc. Ann. arts. 775 and 770, the trial court did not err by denying a mistrial on that ground. State v. Cooper, 862 So. 2d 512, 2003 La. App. LEXIS 3569 (Dec. 23, 2003), writ denied by La. 2004-0236, 876 So. 2d 74, 2004 La. LEXIS 1900 (La. June 4, 2004).

In a second degree murder case where the prosecutor improperly asked a doctor on direct examination if the gunshot wounds were “execution or assassin type,” the trial court properly denied defendant’s motion for mistrial considering its strong admonitions to the jury to disregard. State v. Fielding, 862 So. 2d 420, 2003 La. App. LEXIS 3353 (Dec. 10, 2003), writ denied by La. 2004-0249, 889 So. 2d 256, 2005 La. LEXIS 195 (La. Jan. 14, 2005).

Where the prosecutor improperly asked a doctor on direct examination if the gunshot wounds were “execution or assassin type,” the trial court properly denied defendant’s motion for mistrial considering its strong admonitions to the jury to disregard. State v. Fielding, 862 So. 2d 420, 2003 La. App. LEXIS 3353 (Dec. 10, 2003), writ denied by La. 2004-0249, 889 So. 2d 256, 2005 La. LEXIS 195 (La. Jan. 14, 2005).

If defendant had been aware that the officer, who was a prospective juror, had examined evidence in his case, he would have had a guaranteed challenge for cause, and he would not have had to expend a peremptory challenge guaranteed by La. Const. art. I, § 17 to strike the officer, but defendant was not aware of that because of circumstances beyond defendant’s control; thus, where the circumstances beyond his control amounted to prejudicial conduct in or outside the courtroom, and operated to make it impossible for defendant to obtain a fair trial, the trial court erred in denying defendant’s motion for a mistrial. State v. Jones, 862 So. 2d 266, 2003 La. App. LEXIS 3304 (Nov. 26, 2003), reversed by, remanded by La. 03-3542, 884 So. 2d 582, 2004 La. LEXIS 2978 (La. Oct. 19, 2004).

Defendant’s conviction for possession with intent to distribute heroin was proper and the denial of defendant’s motion for a mistrial was also proper where the prosecutor’s comment that defendant was not the victim, but that, in effect, society was, did not make it impossible for defendant to obtain a fair trial. State v. Anthony, 862 So. 2d 124, 2003 La. App. LEXIS 3300 (Nov. 19, 2003).

In a first degree murder trial, with regard to defendant’s motion for mistrial because of the spectators’ outbursts and disturbances, the record supported the trial court’s ruling that defendant had shown no prejudice from the denial of defendant’s motion, as the record showed that an unknown female spectator was immediately removed from the courtroom, and the drastic remedy as mistrial was not warranted, even though no admonishment was given. State v. Turner, 859 So. 2d 911, 2003 La. App. LEXIS 2985 (Oct. 29, 2003), writ of certiorari denied by La. 2003-3400, 871 So. 2d 347, 2004 La. LEXIS 1019 (La. Mar. 26, 2004).

Defendant’s conviction for armed robbery was upheld because the court did not improperly deny defendant’s motion for a mistrial based on the absence of two police officers who were subpoenaed but failed to appear for trial; the mistrial statute, La. Code Crim. Proc. Ann. art. 775, did not apply to a missing witness under the particular facts of the case where defendant failed to show a legal defect in the proceedings or that it was impossible to proceed with the trial in conformity with the law. State v. Johnson, 860 So. 2d 180, 2003 La. App. LEXIS 2940 (Oct. 28, 2003), writ of certiorari denied by La. 2003-3171, 869 So. 2d 849, 2004 La. LEXIS 917 (La. Mar. 19, 2004).

Prosecutor’s statement in closing argument that the jury would be doing a disservice to the community in finding defendant not guilty did not make it impossible for defendant to obtain a fair trial; a mistrial was not warranted under La. Code Crim. Proc. Ann. arts. 774, 775. State v. Toups, 859 So. 2d 768, 2003 La. App. LEXIS 2868 (Oct. 8, 2003).

In defendant’s trial for the aggravated rape of his step-daughter when she was under the age of 12, the trial court did not err in not granting defendant a mistrial based on some of the prosecutor’s comments during closing where the trial judge allowed defense counsel to object numerous times during closing argument, admonished the jury when appropriate, and cautioned the prosecutor to confine argument to the evidence, and in the context of the trial court’s balancing of the prosecutor’s wide latitude during closing and the defendant’s right to an admonition as a result of impermissible argument, the defendant was not prejudiced. State v. Fradieu, 851 So. 2d 345, 2003 La. App. LEXIS 2083 (June 25, 2003), writ of certiorari denied by La. 2003-2079, 864 So. 2d 627, 2004 La. LEXIS 192 (La. Jan. 16, 2004).

Defendant was convicted of aggravated burglary of an inhabited dwelling, a violation of La. Rev. Stat. Ann. § 14:60; false imprisonment while armed with a dangerous weapon, a violation of La. Rev. Stat. Ann. § 14:46.1; aggravated sexual battery, a violation of La. Rev. Stat. Ann. § 14:43.2, and possession of cocaine, a violation of La. Rev. Stat. Ann. § 40:967(C)(2); his conviction for possession of cocaine was vacated where it was joined with the other crimes that were not connected together or constituted parts of a common scheme or plan because, although there was a reasonable inference that the burglary may have been committed to further the acquisition of cocaine, the link between the two events was so attenuated that it failed to satisfy the statutory requirement of the offenses being sufficiently connected, where the cocaine possession was separated from the other crimes by at least 18 hours. State v. Simmons, 848 So. 2d 58, 2003 La. App. LEXIS 2190 (May 14, 2003), writ denied by La. 2003-1718, 872 So. 2d 508, 2004 La. LEXIS 1734 (La. May 14, 2004).

Counsel’s performance was neither deficient nor was there any prejudice to the defendant; counsel was not ineffective for waiting a day to request a mistrial as a result of a video of defendant’s car that was mistakenly broadcast on television in association with another case failed; the trial court admonished the jury to disregard the mistake. State v. Bradford, 846 So. 2d 880, 2003 La. App. LEXIS 1252 (Apr. 23, 2003), writ denied by La. 2003-1410, 860 So. 2d 1133, 2003 La. LEXIS 3568 (La. Nov. 26, 2003).

Defendant’s claim that counsel was ineffective for failing to request a mistrial following an incident at the conclusion of the first day of trial; as the jury was exiting the courtroom, they were followed out by several members of the audience who were either the defendant’s or the victims’ family members was rejected where the court interviewed each juror and found that the jury was not affected, therefore, counsel was not ineffective and defendant suffered no prejudice. State v. Bradford, 846 So. 2d 880, 2003 La. App. LEXIS 1252 (Apr. 23, 2003), writ denied by La. 2003-1410, 860 So. 2d 1133, 2003 La. LEXIS 3568 (La. Nov. 26, 2003).

Defendant’s claim that trial counsel was ineffective for failing to request a mistrial on grounds of inadmissible other crimes evidence after a police officer referenced a comment from the dying victim that “he [defendant] tried to kill me before,” failed where the officer repeated the alleged comment in answer to a question about whether the victim identified defendant as the shooter, so that the comment was not an unambiguous reference to another crime committed by defendant; counsel was not deficient for failing to request a mistrial, and defendant did not suffer any prejudice by the failure of his trial counsel to do so. State v. Bradford, 846 So. 2d 880, 2003 La. App. LEXIS 1252 (Apr. 23, 2003), writ denied by La. 2003-1410, 860 So. 2d 1133, 2003 La. LEXIS 3568 (La. Nov. 26, 2003).

Court, in defendant’s murder case, did not err by failing to grant a mistrial after the prosecutor stated to the jury that defendant turned himself into police with a letter from an attorney telling defendant not to talk to police because the remark was directed to showing the circumstances of defendant’s arrest, not to exploit defendant’s failure to assert an alibi defense at the time of arrest. State v. Price, 842 So. 2d 491, 2003 La. App. LEXIS 1063 (Apr. 2, 2003), writ denied sub nomine State v. Honore, La. 2003-1322, 860 So. 2d 542, 2003 La. LEXIS 3478 (La. Nov. 21, 2003), writ denied by La. 2003-1517, 860 So. 2d 1151, 2003 La. LEXIS 3628 (La. Dec. 12, 2003).

Where defendant, a former police officer, was convicted of five forcible rapes and three second degree kidnappings, and defendant made inculpatory admissions to a witness about sex acts that were relevant, the witness’s testimony was admissible and the trial court properly denied defendant’s motion for a mistrial pursuant to La. Code Crim. Proc. Ann. art. 775. State v. Lee, 844 So. 2d 970, 2003 La. App. LEXIS 1065 (Apr. 2, 2003), writ denied by La. 2003-1247, 855 So. 2d 330, 2003 La. LEXIS 2929 (La. Oct. 10, 2003).

Where defendant, a former police officer, was convicted of five forcible rapes and three second degree kidnappings, and defendant knew the substance of the two witness’s testimony and was not prejudiced by any surprise or lack of notice, the trial court properly denied defendant’s motion for mistrial pursuant to La. Code Crim. Proc. Ann. art. 775. State v. Lee, 844 So. 2d 970, 2003 La. App. LEXIS 1065 (Apr. 2, 2003), writ denied by La. 2003-1247, 855 So. 2d 330, 2003 La. LEXIS 2929 (La. Oct. 10, 2003).

In a case where defendant, a former police officer, was convicted of five forcible rapes and three second degree kidnappings, crediting the good sense and fair-mindedness of the jurors who heard the evidence, it could not be said that the prosecution’s references to defendant as a pervert and a menace left one thoroughly convinced that the argument influenced the jury and contributed to the verdict; thus, there was no reversible error and the trial court properly denied the motions for mistrial made on those grounds pursuant to La. Code Crim. Proc. Ann. art. 775. State v. Lee, 844 So. 2d 970, 2003 La. App. LEXIS 1065 (Apr. 2, 2003), writ denied by La. 2003-1247, 855 So. 2d 330, 2003 La. LEXIS 2929 (La. Oct. 10, 2003).

Alleged error in polling the jury apparently resulted from the foreperson writing the wrong verdict on the first verdict sheet regarding the type and degree of sexual assault; where he jury completed a second set of polling slips while seated in the jury box without the benefit of the list of responsive verdicts that were still inconsistent, but the jury completed the third set of polling slips in the jury room with the benefit of the list of responsive verdicts, and there was nothing to suggest that either a minority of jurors had an undue influence on the majority or that the trial court pressured the jurors to reach a unanimous vote so as to justify a mistrial. State v. Bernard, 844 So. 2d 1001, 2003 La. App. LEXIS 1068 (Apr. 2, 2003).

Trial court did not err in denying defendant’s motion for a mistrial under either La. Code Crim. Proc. Ann. art. 770 or 775 where the other crimes evidence was admissible; intent was clearly at issue. State v. Bell, 840 So. 2d 656, 2003 La. App. LEXIS 455 (Feb. 25, 2003), writ denied by La. 2004-2951, 908 So. 2d 661, 2005 La. LEXIS 2423 (La. Aug. 19, 2005).

Where defense counsel earlier made statements about the community in which the drug transactions took place, and the state’s comments in closing about defendant’s actions in a residential area with schools was simply a rebuttal, it was not error to deny defendant’s motion for mistrial, and additionally, the comment did not fit into one of the criteria given in La. Code Crim. Proc. Ann. art. 770. State v. Robertson, 840 So. 2d 631, 2003 La. App. LEXIS 372 (Feb. 12, 2003), writ denied by La. 2003-0939, 870 So. 2d 285, 2004 La. LEXIS 1369 (La. Apr. 23, 2004).

Where the state acknowledged that a motion to compel an accomplice’s testimony was not made available to defendant in the open file discovery process, and during trial the witness presented conflicting testimony, as well as testimony that was exculpatory to defendant, the failure of the state, in violation of due process, to provide defendant with the exculpatory evidence was a legal defect in the proceedings of such a nature which made the verdict reversible as a matter of law; therefore, the trial court abused its discretion in failing to grant defendant’s motion for a mistrial. State v. Garrick, 832 So. 2d 1110, 2002 La. App. LEXIS 3751 (Dec. 11, 2002), writ denied by La. 2003-0137, 843 So. 2d 382, 2003 La. LEXIS 1498 (La. May 9, 2003), reversed by, remanded by La. 03-0137, 870 So. 2d 990, 2004 La. LEXIS 1250 (La. Apr. 14, 2004).

Trial court was not in error when it denied defendant’s motion for a mistrial when defendant failed to establish that he was substantially prejudiced by the contact and communication between the witnesses, and defendant only made generalized allegations of prejudice and failed to establish that the contact and communication between the two witnesses deprived him of a fair trial. State v. Narcisse, 833 So. 2d 1186, 2002 La. App. LEXIS 3808 (Dec. 11, 2002), writ denied by La. 2003-0150, 842 So. 2d 1099, 2003 La. LEXIS 1462 (La. May 2, 2003).

Trial court did not abuse its discretion by denying defendant’s motion for a mistrial when the state sufficiently established at the closed hearing that the menacing gestures made by defendant’s brother at the jurors was harmless to defendant, and did not prejudice his right to a fair trial by an impartial jury. State v. Collins, 833 So. 2d 476, 2002 La. App. LEXIS 3684 (Nov. 26, 2002), writ denied by La. 2003-0059, 855 So. 2d 307, 2003 La. LEXIS 2774 (La. Oct. 3, 2003).

Where defendant’s inculpatory statement was voluntarily made and the prosecutor immediately notified the defendant upon making the decision to use the statement at trial, trial judge did not abuse his discretion in refusing to grant a mistrial. State v. Milton, 833 So. 2d 411, 2002 La. App. LEXIS 3485 (Nov. 13, 2002).

After a trial had started and a Brady issue was apparent, recess would have been appropriate since a continuance could not be granted after a trial had started; a mistrial did not have to be granted because under La. Code Crim. Proc. Ann. art. 729.5 and La. Code Crim. Proc. Ann. art. 775 such a remedy was permissible, not mandatory, since mistrial was considered a drastic remedy. State v. Black, 786 So. 2d 289, 2001 La. App. LEXIS 918 (May 9, 2001), writ denied by La. 2001-1781, 815 So. 2d 831, 2002 La. LEXIS 1554 (La. May 10, 2002).

During defendant’s aggravated rape trial, the court did not err in failing to grant a mistrial pursuant to La. Code Crim. Proc. Ann. art. 775(6) on the ground that a sworn juror knew a person in the courtroom because it was not established that the juror’s prior work relationship with the person in the courtroom would influence the juror’s deliberations or cause the juror not to be impartial. State v. Taylor, 774 So. 2d 379, 2000 La. App. LEXIS 3328 (Dec. 15, 2000), writ denied by La. 2001-0312, 803 So. 2d 984, 2001 La. LEXIS 3846 (La. Dec. 14, 2001).

Defendant’s conviction for attempted possession with intent to distribute was reversed because a question existed as to whether defense counsel’s illness resulted in ineffective assistance of counsel in violation of La. Const. art. I, § 13, and therefore a mistrial was warranted under La. Code Crim. Proc. Ann. art. 775. State v. Antoine, 774 So. 2d 353, 2000 La. App. LEXIS 3245 (Dec. 6, 2000).

When no mandatory ground for mistrial are present under La. Code Crim. Proc. Ann. art. 770, a mistrial pursuant to La. Code Crim. Proc. Ann. art. 775 is discretionary upon a showing that prejudicial conduct in or outside the courtroom makes it impossible for defendant to obtain a fair trial; thus, a trial court did not err by denying defendant’s motion for a mistrial after two prospective jurors claimed that one of defendant’s relatives told them that defendant was a “pretty bad dude” because none of the jurors became members of the jury reported that they had heard any conversations about the case and the record did not support defendant’s contention that the jurors that remained on the panel overheard the alleged conversation. State v. Calhoun, 776 So. 2d 1188, 2000 La. App. LEXIS 2738 (Nov. 2, 2000), writ denied by La. 2000-3309, 799 So. 2d 1151, 2001 La. LEXIS 3928 (La. Oct. 26, 2001).

In the consolidated trial of two defendants for armed robbery, defendants were not entitled to a mistrial under La. Code Crim. Proc. Ann. art. 775 despite alleged juror misconduct and jurors’ visits to the crime scene because they did not prejudice defendants and deny them a fair trial. State v. Richardson, 779 So. 2d 771, 2000 La. App. LEXIS 2669 (Nov. 1, 2000), writ denied by La. 2000-3295, 799 So. 2d 1151, 2001 La. LEXIS 3925 (La. Oct. 26, 2001).

Defendant was not entitled to the grant of a mistrial based on alleged prosecutorial misconduct at trial under La. Code Crim. Proc. Ann. art. 775 because the prosecutor’s questioning of defendant did not violate the attorney-client privilege nor did it prejudice defendant. State v. Lucas, 767 So. 2d 921, 2000 La. App. LEXIS 2115 (Aug. 29, 2000).

Upon motion of a defendant, a mistrial shall be ordered, and in a jury case, the jury dismissed, when prejudicial conduct in or outside the courtroom makes it impossible for the defendant to obtain a fair trial, or when authorized by La. Code Crim. Proc. Ann. arts. 770, 771. The determination as to whether or not a mistrial shall be granted under La. Code Crim. Proc. Ann. art. 775 is within the sound discretion of the trial court, and a denial of a motion for mistrial will not be disturbed on appeal absent an abuse of discretion. State v. Lucas, 762 So. 2d 717, 2000 La. App. LEXIS 2028 (May 12, 2000).

Only grounds for mistrial based on the prosecution’s repeated references to hearsay testimony were found in La. Code Crim. Proc. Ann. art. 775; defendant cited several instances of such alleged conduct by prosecutors, but in no instance did defense counsel move for a mistrial, and trial court did not err in failing to declare a mistrial where defendant did not move for one. State v. Martin, 788 So. 2d 1, 2000 La. App. LEXIS 1056 (Apr. 5, 2000), amended by La. App. 98-1507, 2000 La. App. LEXIS 2956 (La.App. 4 Cir. Nov. 15, 2000).

The cumulative effect of testimony that defendant had four different photo identifications, and the testimony of the two expert witnesses concerning drug traffickers carrying more than one photo identification with different names on them, did not deprive defendant of a fair trial or entitle defendant to a mistrial pursuant to La. Code Crim. Proc. Ann. art. 775. State v. Chambers, 758 So. 2d 231, 2000 La. App. LEXIS 30 (Jan. 19, 2000), writ denied by La. 2000-0551, 768 So. 2d 600, 2000 La. LEXIS 2603 (La. Sept. 22, 2000).

Trial judge did not err in refusing to grant a mistrial after the jury informed the trial judge that it was deadlocked after eight hours of deliberation in defendant’s murder trial; given the seriousness of the charged offense and possible death sentence, the trial court did not abuse its discretion in seeking to have the jury continue its deliberations. State v. Ancar, 746 So. 2d 269, 1999 La. App. LEXIS 3089 (Nov. 3, 1999), writ denied by La. 2000-0163, 765 So. 2d 1066, 2000 La. LEXIS 2107 (La. June 30, 2000).

Defendant was improperly convicted of second-degree murder because the trial court erred in allowing the State to exercise a peremptory challenge to remove a juror after the trial had commenced, in contravention of La. Code Crim. Proc. Ann. art. 795(B)(1), and because there was no showing that the juror was unable to perform or was disqualified from performing under the meaning of La. Code Crim. Proc. Ann. art. 789. La. Code Crim. Proc. Ann. art. 795(B)(1) provides that peremptory challenges “shall” be used before trial; it does not use the permissive word “may,” as is distinguished in La. Code Crim. Proc. Ann. art. 5, and the trial court could have ordered a mistrial under La. Code Crim. Proc. Ann. art. 775(6). State v. Derouselle, 745 So. 2d 767, 1999 La. App. LEXIS 2985 (Oct. 20, 1999), reversed by, remanded by La. 99-3283, 761 So. 2d 1269, 2000 La. LEXIS 1156 (La. Apr. 28, 2000).

In defendant’s trial for attempted possession of a firearm by a convicted felon, a violation of La. Rev. Stat. §§ 14:95.1 and 14:27, no legal defect occurred in the proceedings; thus, the trial judge improperly declared a mistrial based on the criteria set forth in La. Code Crim. Proc. Ann. art. 775. State v. Stein, 745 So. 2d 698, 1999 La. App. LEXIS 2762 (Oct. 13, 1999).

Denial of defendant’s motion for a mistrial pursuant to La. Code Crim. Proc. Ann. art. 775 was sustained where it was not clear that the trial judge’s use of the word murderer was directed at defendant. State v. Armstrong, 743 So. 2d 284, 1999 La. App. LEXIS 2469 (Sept. 22, 1999), writ denied by La. 1999-3151, 759 So. 2d 92, 2000 La. LEXIS 1018 (La. Apr. 7, 2000).

In defendant’s trial for possession of a firearm by a convicted felon, defendant was not entitled to a mistrial, where the jury returned a verdict of guilty on a 10 to 2 vote; where trial court polled the jury; where one juror then said that there was some confusion; where the jurors took a second vote; and where the jury returned a second guilty verdict on an 11 to 1 vote. State v. Curtis, 739 So. 2d 931, 1999 La. App. LEXIS 2235 (July 27, 1999).

Under La. Code Crim. Proc. Ann. art. 775, defendant’s motion for a mistrial was properly denied where the State failed to provide defendant with a copy of the search warrant and the affidavit. State v. Randall, 741 So. 2d 852, 1999 La. App. LEXIS 1847 (June 9, 1999), affirmed in part and reversed in part by, remanded by La. 99-2476, 776 So. 2d 424, 2000 La. LEXIS 3386 (La. Dec. 15, 2000).

Under La. Code Crim. Proc. Ann. art. 775, a mistrial was not required after the victim’s father yelled out “son of a bitch” after hearing a tape of his daughter’s last moments. State v. Wessinger, 736 So. 2d 162, 1999 La. LEXIS 1601 (May 28, 1999), writ of certiorari denied by 528 U.S. 1050, 120 S. Ct. 589, 145 L. Ed. 2d 489, 1999 U.S. LEXIS 8089, 68 U.S.L.W. 3366 (1999).

In defendant’s trial for first degree murder, defendant was not entitled to a mistrial where the prosecutor, at voir dire, informed one jury panel of the penalties for the different degrees of murder and manslaughter, but did not mention pardon or commutation, where defendant was not prejudiced. State v. Smith, 740 So. 2d 675, 1999 La. App. LEXIS 1335 (May 5, 1999), writ denied by La. 2000-1404, 785 So. 2d 840, 2001 La. LEXIS 657 (La. Feb. 16, 2001).

Defendant was not entitled to a mistrial pursuant to La. Code Crim. Proc. Ann. art. 775, because although one prospective juror made a statement that defendant must be guilty or he would not have been charged, the trial court dismissed the two prospective jurors who stated that they also felt that way and there were no indications that the remaining jurors would not be fair and impartial. State v. Daniels, 740 So. 2d 691, 1999 La. App. LEXIS 1323 (May 5, 1999), writ denied by La. 99-1599, 749 So. 2d 651, 1999 La. LEXIS 3387 (La. Nov. 12, 1999).

Trial court improperly granted a mistrial over defendant’s objection in order to allow the state to produce a material witness, thereby causing defendant to be subjected to double jeopardy in violation of La. Const. art. I, § 13, and La. Code Crim. Proc. Ann. art. 596; pursuant to La. Code Crim. Proc. Ann. arts. 591 and 775, mistrials, without defendant’s consent were permitted only in limited circumstances, such as the jury’s failure to agree on a verdict, and the state’s inability to produce a material witness was not one of those circumstances. State v. Asprilla, 734 So. 2d 685, 1999 La. App. LEXIS 220 (Feb. 3, 1999).

When prejudicial conduct inside or outside the courtroom makes it impossible for the defendant to receive a fair trial, the court must grant a motion for a mistrial pursuant to La. Code Crim. Proc. Ann. art. 775. State v. Tyler, 1998 La. LEXIS 2675 (Sept. 9, 1998).

In defendant’s trial on the offense of simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, the prosecutor improperly made comments in the presence of the jury about the costs of the damage to the building burglarized by defendant; under La. Code Crim. Proc. Ann. art. 775, a mistrial was not warranted, however, because the trial court’s admonition to the jury following the comments was sufficiently curative. State v. Taylor, 709 So. 2d 883, 1998 La. App. LEXIS 267 (Feb. 25, 1998).

Prosecutor’s reference to defendant’s failure to subpoena a witness was not a reference to defendant’s failure to testify, and was not a ground for mandatory mistrial; a mistrial should be declared only when defendant has suffered such substantial prejudice that he has been deprived of any reasonable expectation of a fair trial. State v. Anderson, 706 So. 2d 598, 1998 La. App. LEXIS 30 (Jan. 21, 1998).

Defendant’s motion for mistrial, subject to judicial discretion under La. Code Crim. Proc. Ann. art. 775, was properly denied under art. 770 in the face of a detective’s brief reference to other crimes during questioning by defense counsel where the detective was not considered a court official, and the comment did not influence the guilty verdict; La. Code Crim. Proc. Ann. art. 771 provides that the court can admonish the jury to disregard such a remark upon defendant’s request, thereby avoiding a mistrial, unless the admonition was insufficient to assure a fair trial. State v. Nicholson, 703 So. 2d 173, 1997 La. App. LEXIS 2775 (Nov. 26, 1997), writ denied by La. 98-0014, 805 So. 2d 200, 1998 La. LEXIS 1112 (La. May 1, 1998).

Defendant was not entitled to a mistrial based on the fact that, during the prosecutor’s closing argument, the only defense witness was arrested and placed in handcuffs, where the majority of the jurors were unaware of any activity involving the witness. State v. Parfait, 693 So. 2d 1232, 1997 La. App. LEXIS 1474 (May 9, 1997), writ denied by La. 97-1347, 703 So. 2d 20, 1997 La. LEXIS 3438 (La. Oct. 31, 1997).

Defendant’s conviction for aggravated crime against nature was proper even though the jury was exposed to a news account of the case; the jury rendered a fair and impartial verdict based solely on the evidence presented at trial. State v. Banks, 692 So. 2d 1051, 1997 La. LEXIS 1011 (Apr. 18, 1997), remanded by La. App. 95-1210, 699 So. 2d 418, 1997 La. App. LEXIS 1698 (La.App. 3 Cir. June 25, 1997).

Because comments made by a prospective juror did not affect defendant’s ability to receive a fair and impartial trial, pursuant to La. Code Crim. Proc. Ann. art. 775, the trial court did not err when it admonished the remaining prospective jurors and denied defendant’s motion for a mistrial. State v. Cotton, 687 So. 2d 1074, 1997 La. App. LEXIS 50 (Jan. 22, 1997).

Trial court has discretion to determine whether a fair trial is impossible, or whether an admonition is adequate to assure a fair trial when the alleged misconduct does not fit into the provisions for mandatory mistrial, and the ruling will not be disturbed on review absent an abuse of discretion. State v. Smith, 687 So. 2d 529, 1996 La. App. LEXIS 3092 (Dec. 30, 1996), writ of certiorari denied by La. 97-0314, 696 So. 2d 1004, 1997 La. LEXIS 2043 (La. June 30, 1997).

Under La. Code Crim. Proc. Ann. art. 775, the trial court did not abuse its discretion in denying defendant’s motion for a mistrial where the prosecutor’s comments in opening statement regarding the effect of drugs on society did not deprive defendant of a fair trial. State v. Warren, 712 So. 2d 500, 1996 La. App. LEXIS 2984 (Dec. 11, 1996).

Defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. art. 775 due to any violation of the sequestration provisions of La. Code Crim. Proc. Ann. art. 791 where one juror went with the bailiff to bring beverages back to the jury deliberation room because there was no evidence of any outside communication that caused any prejudice to defendant. State v. Berry, 684 So. 2d 439, 1996 La. App. LEXIS 2689 (Nov. 8, 1996), writ denied by La. 97-0278, 703 So. 2d 603, 1997 La. LEXIS 3191 (La. Oct. 10, 1997).

Defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. art. 775 where there was no showing of any prejudice tending to deprive defendant of the reasonable expectation of a fair trial due to any jurors overhearing the bailiff ask defense counsel about defendant’s transportation from the jail and street clothing. State v. Berry, 684 So. 2d 439, 1996 La. App. LEXIS 2689 (Nov. 8, 1996), writ denied by La. 97-0278, 703 So. 2d 603, 1997 La. LEXIS 3191 (La. Oct. 10, 1997).

Mistrial was not warranted under La. Code Crim. Proc. Ann. art. 775 where any threats against a prosecution witness did not change her testimony. State v. McCartney, 684 So. 2d 416, 1996 La. App. LEXIS 2354 (Oct. 9, 1996), writ of certiorari denied by La. 97-0508, 700 So. 2d 503, 1997 La. LEXIS 2589 (La. Sept. 5, 1997), writ of certiorari denied by 522 U.S. 1002, 118 S. Ct. 573, 139 L. Ed. 2d 412, 1997 U.S. LEXIS 7183, 66 U.S.L.W. 3386 (1997).

Where the State questioned the venire persons about drive-by shootings on voir dire, and defendant was charged with second-degree murder in a drive-by shooting, the trial court did not err when it denied defendant’s motion for a mistrial under La. Code Crim. Proc. Ann. art. 775 on the grounds that the State’s questions were proper and that defendant was not deprived of a fair trial. State v. Gipson, 677 So. 2d 544, 1996 La. App. LEXIS 1318 (June 26, 1996), writ denied by La. 96-2303, 687 So. 2d 402, 1997 La. LEXIS 317 (La. Jan. 31, 1997).

Decision to grant or deny a mistrial under La. Code Crim. Proc. Ann. art. 775 for prejudicial conduct is within a trial court’s discretion. State v. Ellis, 677 So. 2d 617, 1996 La. App. LEXIS 1343 (June 26, 1996), writ denied by La. 96-1991, 688 So. 2d 521, 1997 La. LEXIS 427 (La. Feb. 21, 1997), writ denied by La. 2003-1268, 872 So. 2d 486, 2004 La. LEXIS 1504 (La. Apr. 30, 2004).

Mistrial was properly granted after the jury deadlocked seven-five on an attempted rape charge and double jeopardy did not attach to a second trial on charges of aggravated burglary with the sexual assault forming the underlying offense. State v. White, 674 So. 2d 1018, 1996 La. App. LEXIS 846 (May 8, 1996), writ of certiorari denied by La. 96-1459, 682 So. 2d 760, 1996 La. LEXIS 3290 (La. Nov. 15, 1996).

Pursuant to La. Code Crim. Proc. Ann. art. 775, a mistrial should have been granted on the charge of an aggravated crime against nature because a newspaper article that defendant had been arrested on multiple charges of molestation against nine juveniles was read by jurors and too prejudicial to have been overcome by the trial court’s mere final instruction to the jury to consider only evidence that was admitted during trial. State v. Banks, 677 So. 2d 455, 1996 La. App. LEXIS 757 (Apr. 3, 1996), reversed by, remanded by La. 96-2227, 692 So. 2d 1051, 1997 La. LEXIS 1011 (La. Apr. 18, 1997).

Under La. Code Crim. Proc. Ann. art. 775, the trial court did not abuse its discretion by denying defendant’s motion for a mistrial when the father of a 12-year old rape victim attacked defendant in the presence of some of the jurors because the court uttered an appropriate instruction, admonished the father, and there were no further incidents. State v. Sanford, 660 So. 2d 555, 1995 La. App. LEXIS 2326 (Aug. 23, 1995), writ of certiorari denied by La. 95-2570, 667 So. 2d 527, 1996 La. LEXIS 431 (La. Feb. 9, 1996).

Emotional outburst by the mother of a murder and rape victim did not present a condition which required that the defendant be granted a mistrial. State v. Green, 651 So. 2d 435, 1995 La. App. LEXIS 509 (Mar. 1, 1995).

Under La. Code Crim. Proc. Ann. art. 775, where defendant was seen in shackles ad handcuffs by only one juror, inadvertently and for a short period, defendant’s motion for mistrial was denied. State v. Johnson, 648 So. 2d 43, 1994 La. App. LEXIS 3273 (Dec. 15, 1994).

Defendant’s inability to represent himself did not constitute valid grounds for a mistrial declared by the trial court sua sponte. State v. DeGrate, 634 So. 2d 965, 1994 La. App. LEXIS 692 (Mar. 30, 1994), writ of certiorari denied by La. 94-1362, 644 So. 2d 630, 1994 La. LEXIS 2355 (La. Oct. 7, 1994).

Prosecutor’s remarks in his summations that defense counsel sought to confuse the jury was an inappropriate appeal to prejudice prohibited by La. Code Crim. Proc. Ann. art. 774, but because the trial court admonished the jury to disregard the remarks, a mistrial was not warranted under La. Code Crim. Proc. Ann. art. 775. State v. Brown, 628 So. 2d 207, 1993 La. App. LEXIS 3672 (Dec. 1, 1993).

Any alleged error committed by the trial court in refusing a defendant’s motion for a mistrial on the basis that a witness made reference to the defendant having been previously incarcerated was harmless where the defendant confessed to killing his girlfriend and the only issue at trial was his degree of culpability. State v. Ducote, 614 So. 2d 735, 1993 La. App. LEXIS 497 (Feb. 10, 1993).

A defendant is not entitled to a mistrial under La. Code Crim. Proc. Ann. art. 775, after a police officer testified against him as an expert witness, because the officer was properly qualified as an expert witness. State v. Daniels, 614 So. 2d 97, 1993 La. App. LEXIS 107 (Jan. 20, 1993), writ of certiorari denied by 619 So. 2d 573, 1993 La. LEXIS 1989 (La. 1993).

Defendant was not entitled to a mistrial for his exclusion during voir dire when the alleged prejudice stemmed from his own obstructive conduct which was met by a reasoned and ordered reaction by the trial court to maintain orderly procedure. State v. Tyler, 607 So. 2d 910, 1992 La. App. LEXIS 3256 (Oct. 28, 1992), writ of certiorari denied by 612 So. 2d 97, 1993 La. LEXIS 886 (La. 1993).

Although the minute entry, which was admissible to prove the defendant’s prior conviction, mentioned a firearm which was extraneous and unnecessary, a mistrial was not mandated because the reference did not constitute prejudice. State v. Stills, 600 So. 2d 134, 1992 La. App. LEXIS 1375 (May 13, 1992).

Where a prosecutor’s remarks about possible sentences while cross-examining a defendant were based on testimony first elicited by questioning from defense counsel, and the substance of the remarks was already before the jury, they did not constitute reversible error, and, although the prosecutor should not have repeated the remarks after an admonition by the trial court, the remarks did not fall within the specific grounds for a mistrial, nor did they constitute conduct so prejudicial as to deny defendant a fair trial. State v. Lyons, 597 So. 2d 593, 1992 La. App. LEXIS 959 (Mar. 31, 1992).

Dismissal of one of six counts of simple burglary, after the jury was empanelled and sworn, was not ground for a mistrial under La. Code Crim. Proc. Ann. art. 775. State v. Christy, 593 So. 2d 1322, 1991 La. App. LEXIS 3659 (Dec. 27, 1991), writ of certiorari denied by 596 So. 2d 553, 1992 La. LEXIS 1491 (La. 1992).

In the trial of a defendant for aggravated rape, the denial of the defendant’s motion for a mistrial under La. Code Crim. Proc. Ann. art. 775 was not an abuse of discretion where the trial court excused three prospective jurors because of their frank testimony about what a prospective witness told them, the defendant had the opportunity to question all the jurors, and the record established that none of them had formed a biased opinion. State v. Long, 590 So. 2d 694, 1991 La. App. LEXIS 2978 (Nov. 13, 1991).

A defendant charged with manslaughter was entitled to have the charges quashed, because where a mistrial was improperly granted by a trial court against the defense’s objection, the double jeopardy clause prohibited retrial on the same charge. State v. Encalarde, 579 So. 2d 990, 1990 La. App. LEXIS 3201 (Nov. 30, 1990), writ denied by 573 So. 2d 1139, 1991 La. LEXIS 269 (La. 1991).

Because defendant did not timely object to the video taped testimony of his victim, which referred to defendant’s abuse of other children, the district court’s denial of his motion for mistrial did not surprise, prejudice, or result in ill unfairness to defendant under La. Code Crim. Proc. Ann. art. 775. State v. Thompson, 569 So. 2d 593, 1990 La. App. LEXIS 2403 (Oct. 31, 1990), writ denied by 592 So. 2d 1314, 1992 La. LEXIS 540 (La. 1992).

In the conviction of defendant for armed robbery, the trial court properly permitted the introduction of photographs into evidence from a lineup and denied a motion for a mistrial based upon an alleged lack of foundation for admitting the photographs into evidence under La. Code Crim. Proc. Ann. art. 775, and La. Rev. Stat. Ann. § 15:575 et seq. State v. Hawkins, 572 So. 2d 108, 1990 La. App. LEXIS 2257 (Oct. 16, 1990).

Although the prosecutor indicated that the defense counsel did not take the crime of rape seriously during his closing argument, the jury was admonished and a mistrial was not required. State v. Hatcher, 568 So. 2d 578, 1990 La. App. LEXIS 2062 (Sept. 25, 1990), writ of certiorari denied by 572 So. 2d 87, 1991 La. LEXIS 138 (La. 1991).

Defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. art. 775, because there was no reason to believe that the jury had seen defendant in his prison clothes. State v. Newton, 562 So. 2d 978, 1990 La. App. LEXIS 1327 (May 23, 1990).

Defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. art. 775, where the cards with the names of the jurors who had just been dismissed were returned to the jury box, where three of the dismissed jurors were called a second time, where none of the jurors who were called a second time actually served on the jury, and where the return of the cards to the jury box was a clerical error that did not constitute fraud under La. Code Crim. Proc. Ann. art. 419. State v. Frederick, 554 So. 2d 1288, 1989 La. App. LEXIS 2731 (Dec. 19, 1989), writ of certiorari denied by 587 So. 2d 690, 1991 La. LEXIS 2830 (La. 1991).

La. Code Crim. Proc. Ann. art. 775 provides for a mistrial if prejudicial conduct in or outside the courtroom makes it impossible for the defendant to obtain a fair trial or where authorized by La. Code Crim. Proc. Ann. arts. 770 and 771. State v. Worthen, 550 So. 2d 399, 1989 La. App. LEXIS 1688 (Oct. 4, 1989).

The length of time to be afforded a jury for deliberation is a matter within the discretion of the trial judge; the complexity and severity of the case is an important factor in the determination of what is a reasonable time, and there is no requirement that a judge declare a mistrial at the initial sign of trouble; however, the trial judge’s action should not coerce the jury such that the defendant is denied a fundamentally fair trial. State v. Worthen, 550 So. 2d 399, 1989 La. App. LEXIS 1688 (Oct. 4, 1989).

Eyewitness’s testimony during defendant’s third trial did not refer to prior proceedings, either directly or indirectly, where the testimony did not pinpoint defendant as being involved in the previous trials and there was no reference to a conviction. State v. Lindsey, 543 So. 2d 886, 1989 La. LEXIS 829 (May 1, 1989), writ of certiorari denied by 494 U.S. 1074, 110 S. Ct. 1796, 108 L. Ed. 2d 798, 1990 U.S. LEXIS 1742, 58 U.S.L.W. 3628 (1990).

Prosecutor’s brief reference at trial to a pistol that was discovered in defendant’s car after his arrest that had been ruled inadmissible as irrelevant did not warrant a mistrial because there was nothing to support an inference that the prosecutor referred to the pistol in a calculated ploy to circumvent the inadmissibility ruling and provide evidence that defendant carried a firearm, and the court admonished the jury to disregard the prosecutor’s remark. State v. Jones, 526 So. 2d 1374, 1988 La. App. LEXIS 1226 (May 17, 1988).

Trial court did not abuse its discretion in denying defendant’s motion for a mistrial under La. Code Crim. Proc. Ann. art. 775 because it was unlikely that the jury observed the rape victim fainting in the vestibule of the courtroom and that defendant was prejudiced given that the trial judge did not see the fainting and noted that the jury was looking at the judge when the incident occurred. State v. Steckler, 526 So. 2d 363, 1988 La. App. LEXIS 1086 (May 12, 1988).

Defendant that was on trial for driving while intoxicated, third offense, was not entitled to a mistrial merely because a juror had possibly seen him in shackles during a lunch break; the defendant did not show that the alleged viewing had prejudiced him and the evidence of his guilt was overwhelming. State v. McMellon, 525 So. 2d 1094, 1988 La. App. LEXIS 470 (Apr. 6, 1988), writ of certiorari denied by 532 So. 2d 149, 1988 La. LEXIS 2116 (La. 1988).

Mistrial was not required when one of the two counts of simple burglary charged against a defendant was dismissed after the State presented its evidence; the defendant was not prejudiced because the evidence supported only one count and the jury was clearly informed of the reason for the dismissal of the other count. State v. Johnson, 522 So. 2d 1359, 1988 La. App. LEXIS 406 (Mar. 30, 1988), writ of certiorari denied by 531 So. 2d 471, 1988 La. LEXIS 2175 (La. 1988).

Defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. art. 775(6) after a juror gave false testimony during voir dire over her relationship with a sheriff, because defendant failed to show any prejudice or that the verdict would have been different if she was removed from the jury. State v. Williams, 524 So. 2d 1221, 1988 La. App. LEXIS 227 (Feb. 3, 1988), writ of certiorari denied by 530 So. 2d 93, 1988 La. LEXIS 1720 (La. 1988).

Defendant’s motion for a mistrial under La. Code Crim. Proc. Ann. art. 775 was denied, where the record did not reflect that a motion was actually made by defendant. State v. Magee, 517 So. 2d 433, 1987 La. App. LEXIS 10968 (Dec. 22, 1987).

In defendant’s trial for arson, the trial court properly denied defendant’s motion for a mistrial, because the motion as not a joint motion with the prosecution’s; the prosecution had only made an objection to a defense witness, not a motion for mistrial. State v. Hooks, 514 So. 2d 597, 1987 La. App. LEXIS 10220 (Oct. 7, 1987), writ denied by 567 So. 2d 603, 1990 La. LEXIS 2338 (La. 1990).

Where a police officer testified that when defendant was asked to come down to the police station that he did so voluntarily for the first time, defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. art. 775 on the grounds that the trial court’s admonition was sufficient to assure him of a fair trial and that the statement was not made with malice or intended to be improper. State v. Trent, 517 So. 2d 1053, 1987 La. App. LEXIS 10316 (Oct. 7, 1987).

The trial court properly allowed a mistrial during defendant’s first trial under La. Code Crim. Proc. Ann. art. 775(5) where the prosecuting assistant district attorney was ill and unable to attend the trial, and no other assistant district attorney was prepared to try the case. State v. Moten, 510 So. 2d 55, 1987 La. App. LEXIS 9867 (June 23, 1987), writ of certiorari denied by 514 So. 2d 126, 1987 La. LEXIS 10466 (La. 1987).

Without having moved for a mistrial under La. Code Crim. Proc. Ann. arts. 770, 771, or 775, a defendant who was on trial for manslaughter received all of the relief to which he was entitled when the trial court sustained his objection and admonished the jury regarding the State’s reference to his sexual relationship with a witness. State v. Hilburn, 512 So. 2d 497, 1987 La. App. LEXIS 9845 (June 23, 1987), writ of certiorari denied by 515 So. 2d 444, 1987 La. LEXIS 10727 (La. 1987).

Trial court’s denial of motion for mistrial based on allegation that prosecutor had signaled a witness who was asked to identify rapist was affirmed; the trial judge’s finding that it did not occur would not be disturbed unless clearly contrary to evidence. State v. Brown, 507 So. 2d 304, 1987 La. App. LEXIS 9527 (May 13, 1987).

Although the state’s elicitation on direct examination of the victim of her criminal history at defendant’s trial for aggravated rape may have violated former La. Rev. Stat. Ann. § 15:484 (now La. Code Evid. Ann. art. 607), defendant’s substantial rights were not affected thereby; hence, on appeal the court affirmed the denial of defendant’s motion for a mistrial under La. Code Crim. Proc. Ann. art. 775 and motion for a new trial under La. Code Crim. Proc. Ann. art. 851, because under La. Code Crim. Proc. Ann. art. 921, appellate relief could not be given for any error, defect, or irregularity that did not affect defendant’s substantial rights. State v. La Bauve, 496 So. 2d 370, 1986 La. App. LEXIS 7573 (Aug. 25, 1986).

Trial court did not err in denying the defendant’s motion for a mistrial pursuant to La. Code Crim. Proc. Ann art. 775(3), because its determination was fully supported by the record that the State’s use of peremptory challenges to potential black jurors was exercised logically and for adequate reasons totally unrelated to race. State v. Newman, 491 So. 2d 174, 1986 La. App. LEXIS 7288 (June 25, 1986).

Elimination of jurors that were potentially favorable to a defendant when his co-defendant exercised his peremptory challenges was not sufficient prejudice to warrant a mistrial after the co-defendant pleaded guilty to the charge of purse snatching before the trial began. State v. Lutz, 491 So. 2d 716, 1986 La. App. LEXIS 7122 (June 5, 1986).

La. Code Crim. Proc. Ann. arts. 770 and 775 both indicate that La. Code Crim. Proc. Ann. art. 770 does not apply to bench trials. State v. Bahm, 490 So. 2d 384, 1986 La. App. LEXIS 7200 (June 2, 1986).

Where prejudicial statements were made to members of the jury outside of the trial, the trial court’s admonishment was adequate to protect defendant’s right to a fair trial, pursuant to La. Code Crim. Proc. Ann. art. 771; a mistrial was not mandated by La. Code Crim. Proc. Ann. art. 775. State v. Arvie, 482 So. 2d 1083, 1986 La. App. LEXIS 6037 (Feb. 5, 1986), affirmed by 505 So. 2d 44, 1987 La. LEXIS 8989 (La. 1987).

Where five jurors read a newspaper article describing a defendant’s record of prior convictions, defendant was entitled to a mistrial because the references to prior convictions were too prejudicial to be overcome by mere admonishments to the jury, and defendant was entitled to a mistrial under La. Code Crim. Proc. Ann. art. 775. State v. Roman, 473 So. 2d 897, 1985 La. App. LEXIS 9518 (Aug. 2, 1985).

Motions for mistrial under La. Code Crim. Proc. Ann. art. 775 should be granted only where a defendant suffers such substantial prejudice that he is deprived of any reasonable expectation of a fair trial. State v. Williams, 471 So. 2d 255, 1985 La. App. LEXIS 9769 (May 29, 1985), writ of certiorari denied by 475 So. 2d 1102, 1985 La. LEXIS 9489 (La. 1985).

Trial court correctly admonished the jury and a mistrial under La. Code Crim. Proc. Ann. art. 775 was not warranted based on a prosecutor’s comments at trial regarding the defense counsel’s objections to a witness’s testimony and remarks during rebuttal closing argument in the defendant’s trial on a charge of second degree murder. State v. Harriman, 469 So. 2d 298, 1985 La. App. LEXIS 8624 (May 8, 1985), writ denied by 474 So. 2d 1304 (La. 1985).

Although a juror could not read or write English as required by La. Code Crim. Proc. Ann. art. 401(3), the trial court did not err in denying defendant’s motion for a mistrial under La. Code Crim. Proc. Ann. art. 775(3) where the juror’s inability to read or write was not of great importance in defendant’s trial for attempted manslaughter; the only written exhibit was read aloud to the jury. State v. Murphy, 465 So. 2d 811, 1985 La. App. LEXIS 8334 (Feb. 27, 1985).

In a bench trial for the offense of attempted unnatural carnal copulation, the trial court’s discovery after trial had begun that he had formerly legally represented defendant’s pimp provided reason for the trial court’s mandatory recusal and a mistrial under La. Code Crim. Proc. Ann. art. 775(3); therefore, double jeopardy did not bar defendant’s retrial and conviction under La. Code Crim. Proc. Ann. art. 596. State v. Picchini, 463 So. 2d 714, 1985 La. App. LEXIS 8192 (Jan. 11, 1985), review denied by 468 So. 2d 1202, 1985 La. LEXIS 8837 (La. 1985).

Although a police officer testified regarding an earlier, unrelated arrest of defendant, a mistrial was not required. State v. Gibson, 459 So. 2d 1294, 1984 La. App. LEXIS 10008 (Nov. 20, 1984).

A mistrial based on news coverage of a murder trial is not warranted absent a determination that the jurors had been actually exposed to the publicity and had been impressed to such an extent that they were incapable of rendering a fair and impartial verdict. State v. Shank, 448 So. 2d 654, 1984 La. LEXIS 8353 (Feb. 27, 1984).

Trial court did not abuse its discretion under La. Code Crim. Proc. Ann. arts. 771 and 775 in admonishing the jury rather than declaring a mistrial following a tearful outburst by a spectator who was then removed from the courtroom; a mistrial was not mandated by La. Code Crim. Proc. Ann. art. 770. State v. Wright, 441 So. 2d 1301, 1983 La. App. LEXIS 9666 (Nov. 22, 1983).

Defendant was entitled to a mistrial where a minister addressed the jury venire before the start of jury selection and read scriptures that advocated the death penalty; the minister’s invocation was prejudicial conduct in the courtroom, which made it impossible for defendant to obtain a fair trial. State v. Delahoussaye, 443 So. 2d 648, 1983 La. App. LEXIS 9514 (Nov. 9, 1983).

Motion for a mistrial, based on the presence of four uniformed deputies in the courtroom, was properly denied under La. Code Crim. Proc. Ann. art. 775 because their presence did not violate defendants’ right to a fair trial. State v. Broadway, 440 So. 2d 828, 1983 La. App. LEXIS 9457 (Oct. 24, 1983).

Failure of the State to comply with the discovery rules did not warrant a reversal of defendant’s conviction for the theft of five head of cattle where the trial court sustained defendant’s objections to statements not included in the State’s answer to the discovery motion and admonished the jury not to draw inferences about the excluded testimony. State v. Gray, 436 So. 2d 639, 1983 La. App. LEXIS 8951 (June 29, 1983), writ of certiorari denied by 440 So. 2d 150, 1983 La. LEXIS 11761 (La. 1983).

Pursuant to La. Code Crim. Proc. Ann. art. 775, defendant’s motion for a mistrial was properly denied because he was not prejudiced by his appearance before the jury in hand and ankle cuffs and there was no showing that the remark made by a prospective juror who was excused for cause affected the other jurors or prejudiced defendant. State v. Brown, 434 So. 2d 1166, 1983 La. App. LEXIS 9019 (June 28, 1983), remanded by 444 So. 2d 1215, 1984 La. LEXIS 7996 (La. 1984).

Although a witness violated the trial court’s sequestration order, a mistrial was not warranted when defendants failed to show that they were prejudiced by the violation, as required under La. Code Crim. Proc. Ann. art. 775. State v. Page, 431 So. 2d 101, 1983 La. App. LEXIS 8300 (Apr. 5, 1983).

A mistrial was not warranted under La. Code Crim. Proc. Ann. art. 775 where there was no determination that the jurors were actually exposed to the publicity in question and were so impressed by it as to be incapable of rendering a fair and impartial verdict. State v. Russell, 416 So. 2d 1283, 1982 La. LEXIS 11378 (June 21, 1982), writ of certiorari denied by 459 U.S. 974, 103 S. Ct. 309, 74 L. Ed. 2d 288, 1982 U.S. LEXIS 4168, 51 U.S.L.W. 3340 (1982).

Defendant failed to show prejudice by a deputy, who was a potential witness, giving a juror a cup of coffee and chatting for a few minutes, nor did it appear that the juror’s friendships in the sheriff’s office prevented him from being impartial, thus, there were no grounds for a mistrial under La. Code Crim. Proc. Ann. art. 775. State v. Day, 414 So. 2d 349, 1982 La. LEXIS 10979 (May 17, 1982).

Denial of a mistrial because a police officer handed envelopes to the district attorney during defense counsel’s closing argument was not an abuse of discretion. State v. St. Amant, 413 So. 2d 1312, 1981 La. LEXIS 11175 (Dec. 14, 1981).

In trial for second-degree murder, hearsay statement of defendant’s prior threat did not fit within the mandatory mistrial provisions of La. Code Crim. Proc. Ann. art. 770, where the admonition to the jury to disregard the statement was sufficient to assure a fair trial, pursuant to La. Code Crim. Proc. Ann. art. 771. State v. McMahon, 391 So. 2d 1120, 1980 La. LEXIS 9380 (Nov. 10, 1980).

A trial judge did not abuse its discretion when it declined to grant a mistrial in a case where an individual was ultimately convicted of attempted aggravated rape, attempted aggravated crime against nature, aggravated burglary, and armed robbery; the victim’s husband, after being discharged as a witness, walked over to the counsel table occupied by the prosecutor and embraced his wife in the presence of the jury; the conduct was nonverbal and there was no indication that it was intended by the couple or the state as a means of unfairly prejudicing the jury against defendant. State v. Talbot, 408 So. 2d 861, 1980 La. LEXIS 9653 (Jan. 28, 1980).

Where a sequestered witness was allegedly threatened by police officers and defendant asserted that he did not call the witness based on fear of prejudice, the court held that defendant failed to show that he was deprived of a fair trial and that he was not entitled to a mistrial under La. Code Crim. Proc. Ann. art. 775. State v. Howard, 377 So. 2d 1226, 1979 La. LEXIS 7636 (Dec. 13, 1979).

La. Code Crim. Proc. Ann. art. 775, which allowed for a mistrial in cases where a defendant consents, had to be read in conjunction with La. Code Crim. Proc. Ann. art. 591, and led to a conclusion that defendant’s consent had to be express. State v. Simpson, 371 So. 2d 733, 1979 La. LEXIS 6089 (Mar. 5, 1979).

Mistrial was not to be ordered where the defendant’s family sought to change counsel before the jury; the trial judge felt the defendant had been represented by competent counsel at all times and was receiving a fair trial. State v. Lighten, 367 So. 2d 372, 1979 La. LEXIS 7380 (Jan. 29, 1979).

None of the remarks by prosecutors concerning a defendant’s guilt were based on evidence outside the record or on their own personal beliefs and most of the remarks were proper arguments on the credibility of witnesses, but, even if the remarks were not proper, the trial judge properly admonished the jury concerning them, and the defendant’s motion for a mistrial was properly denied. State v. Procell, 365 So. 2d 484, 1978 La. LEXIS 5477 (Nov. 13, 1978), writ of certiorari denied by 441 U.S. 944, 99 S. Ct. 2164, 60 L. Ed. 2d 1046, 1979 U.S. LEXIS 1838 (1979).

In defendant’s trial for carnal knowledge of a juvenile, defendant was not entitled to a mistrial when the State introduced defendant’s marriage certificate to a person other than the victim, where the State introduced the marriage certificate to prove that defendant was 18 years old at the time he had sexual intercourse with the victim, where the trial court deleted everything from the certificate except defendant’s name, birthdate, and signature, and where defendant did not object to earlier evidence that showed that defendant was married. State v. Sepulvado, 359 So. 2d 137, 1978 La. LEXIS 5949 (May 22, 1978).

It was not error to deny defendant’s motion for a mistrial based on the perjured testimony of a state witness because defendant was not prejudiced under La. Code Crim. Proc. Ann. art. 775, where he was successful in totally impeaching the credibility of the witness by demonstrating his prior inconsistent statement. State v. Charles, 350 So. 2d 595, 1977 La. LEXIS 6672 (Sept. 19, 1977).

Because a juror honestly misunderstood a question about ties to law enforcement, his retention on the panel was not ground for a mistrial. State v. Forbes, 348 So. 2d 983, 1977 La. LEXIS 5176 (June 20, 1977).

Denial of defendant’s motion for a mistrial based on two jurors’ acquaintance with two testifying witnesses was not error because he failed to seek remedial action at the crucial time and agreed to allow the jury to continue deliberating. State v. Calloway, 343 So. 2d 694, 1976 La. LEXIS 5029 (Dec. 13, 1976).

Defendant could not complain that prejudicial conduct required a mistrial when the alleged prejudice was created by his obstructive conduct met by a reasoned and ordered reaction by the trial court in the interest of maintaining orderly procedure in the courtroom. State v. Wiggins, 337 So. 2d 1172, 1976 La. LEXIS 4503 (Oct. 6, 1976).

La. Code Crim. Proc. Ann. art. 775 did not mandate a mistrial because the police officer’s short, vague, and indefinite remark that the police officer had prior “contact” with defendant did not so necessarily, or even probably, refer to prior criminal conduct, a reference which may have in some instances deprived defendant of a fair trial, and the nature of the “contact” was not made clear even by inference, and the range of possibilities was almost unlimited. State v. Overton, 337 So. 2d 1058, 1976 La. LEXIS 4180 (June 21, 1976).

Trial court properly denied defendants’ motion for a mistrial based upon the exhibition to the jury of a tennis shoe which previously had been suppressed; the identification of the stain on the tennis shoe as blood was purely cumulative, and the error of admitting into evidence the shoe, which had been wrongfully obtained, did not mandate the reversal of defendants’ convictions because the error was harmless. State v. Nix, 327 So. 2d 301, 1975 La. LEXIS 5233 (Dec. 8, 1975).

Mistrial was properly denied and there was no requisite prejudice when a juror neglected to mention that he had part-time employment with a convenience store owned by the same firm that was robbed by defendant; the trial court’s finding that the juror was unbiased and that his continued service did not militate against a fair trial was corroborated by the subsequent circumstance that the juror in question was one of the two jurors voting against conviction. State v. Hayes, 324 So. 2d 421, 1975 La. LEXIS 4823 (Dec. 8, 1975), writ of certiorari denied by 425 U.S. 962, 96 S. Ct. 1747, 48 L. Ed. 2d 207, 1976 U.S. LEXIS 1568 (1976).

In a drug trial, a trial court should have granted defendant’s motion for a mistrial where a judge’s admonition to the jury was insufficient to cure the prejudice caused by a police officer’s unresponsive answer, which alluded to defendant’s involvement in a burglary organization. State v. Foss, 310 So. 2d 573, 1975 La. LEXIS 3539 (Mar. 31, 1975).

Defendant failed to show that the trial court should have granted a mistrial due to the trial court’s inadvertent opening of the general venire box instead of the petit venire box, because defendant failed to show as required under La. Code Crim. Proc. Ann. art. 775 that a legal defect existed that would have rendered a judgment reversible as a matter of law, or that there existed a condition that physically prevented the trial from proceeding in conformity with the law. State v. Hollingsworth, 292 So. 2d 516, 1974 La. LEXIS 3491 (Mar. 25, 1974).

There was no error in the denial of a mistrial after a chemist referred to an object as an evidence envelope, as there was no showing that the words were used to prejudice defendant or that their use resulted in prejudice; given La. Code Crim. Proc. Ann. arts. 770, 771, 775, unnecessary prejudice to a defendant was necessary for a mistral. State v. Clouatre, 262 LA. 651, 264 So. 2d 595, 1972 La. LEXIS 5002 (June 29, 1972).

Since witness’s remarks that defendant intended to kill victim’s wife were inadvertently received, and there was no showing that admonition was not sufficient to assure defendant of fair trial, there was no basis to sustain motion for a mistrial. State v. Foreman, 256 LA. 999, 240 So. 2d 736, 1970 La. LEXIS 3431 (Nov. 9, 1970), overruled by State v. Lee, 331 So. 2d 455, 1975 La. LEXIS 5247 (La. 1975).

Where a juror in a criminal trial had to be removed from the jury box and taken to the hospital, the State’s motion for a mistrial was properly granted because a felony could not be tried with only 11 jurors and the trial court was not required to appoint alternate jurors. State v. Roberson, 225 LA. 74, 72 So. 2d 265, 1954 La. LEXIS 1193 (Mar. 22, 1954).

•• Pretrial Publicity. — Where five jurors read a newspaper article describing a defendant’s record of prior convictions, defendant was entitled to a mistrial because the references to prior convictions were too prejudicial to be overcome by mere admonishments to the jury, and defendant was entitled to a mistrial under La. Code Crim. Proc. Ann. art. 775. State v. Roman, 473 So. 2d 897, 1985 La. App. LEXIS 9518 (Aug. 2, 1985).

A mistrial based on news coverage of a murder trial is not warranted absent a determination that the jurors had been actually exposed to the publicity and had been impressed to such an extent that they were incapable of rendering a fair and impartial verdict. State v. Shank, 448 So. 2d 654, 1984 La. LEXIS 8353 (Feb. 27, 1984).

• Witnesses

•• Impeachment. — In a felony murder trial, the prosecutor’s impeachment of a defense witness with her prior inconsistent statement, which contained a racial slur, was not grounds for a mistrial because the racial slur was not an improper comment by the State as defined by La. Code Crim. Proc. Ann. art. 770; nor was it grounds for a mistrial when the prosecutor repeated the slur during closing arguments. State v. Kaufman, 278 So. 2d 86, 1972 La. LEXIS 5297 (Dec. 11, 1972).

•• Sequestration. — Although a witness violated the trial court’s sequestration order, a mistrial was not warranted when defendants failed to show that they were prejudiced by the violation, as required under La. Code Crim. Proc. Ann. art. 775. State v. Page, 431 So. 2d 101, 1983 La. App. LEXIS 8300 (Apr. 5, 1983).

• Jury Instructions

•• Curative Instructions. — In a second degree murder case where the prosecutor improperly asked a doctor on direct examination if the gunshot wounds were “execution or assassin type,” the trial court properly denied defendant’s motion for mistrial considering its strong admonitions to the jury to disregard. State v. Fielding, 862 So. 2d 420, 2003 La. App. LEXIS 3353 (Dec. 10, 2003), writ denied by La. 2004-0249, 889 So. 2d 256, 2005 La. LEXIS 195 (La. Jan. 14, 2005).

Where the prosecutor improperly asked a doctor on direct examination if the gunshot wounds were “execution or assassin type,” the trial court properly denied defendant’s motion for mistrial considering its strong admonitions to the jury to disregard. State v. Fielding, 862 So. 2d 420, 2003 La. App. LEXIS 3353 (Dec. 10, 2003), writ denied by La. 2004-0249, 889 So. 2d 256, 2005 La. LEXIS 195 (La. Jan. 14, 2005).

•• Particular Instructions

••• Allen Charge. — Defendant attempted to argue, on appeal, that the trial court committed reversible error when it issued an Allen charge after the jury informed the court that it could not reach a verdict; however, defendant did not properly preserve this assignment of error as she failed to timely object or move for a mistrial. State v. Eugene, 866 So. 2d 985, 2004 La. App. LEXIS 60 (Jan. 27, 2004), writ denied by La. 2004-0515, 889 So. 2d 263, 2005 La. LEXIS 171 (La. Jan. 14, 2005).

••• Use of Particular Evidence. — Since witness’s remarks that defendant intended to kill victim’s wife were inadvertently received, and there was no showing that admonition was not sufficient to assure defendant of fair trial, there was no basis to sustain motion for a mistrial. State v. Foreman, 256 LA. 999, 240 So. 2d 736, 1970 La. LEXIS 3431 (Nov. 9, 1970), overruled by State v. Lee, 331 So. 2d 455, 1975 La. LEXIS 5247 (La. 1975).

• Verdicts

•• Polling of Jury. — Alleged error in polling the jury apparently resulted from the foreperson writing the wrong verdict on the first verdict sheet regarding the type and degree of sexual assault; where he jury completed a second set of polling slips while seated in the jury box without the benefit of the list of responsive verdicts that were still inconsistent, but the jury completed the third set of polling slips in the jury room with the benefit of the list of responsive verdicts, and there was nothing to suggest that either a minority of jurors had an undue influence on the majority or that the trial court pressured the jurors to reach a unanimous vote so as to justify a mistrial. State v. Bernard, 844 So. 2d 1001, 2003 La. App. LEXIS 1068 (Apr. 2, 2003).

• Postconviction Proceedings

•• Motions for New Trial. — No reversible error occurred by refusal of a new trial where defendant appeared before the jury handcuffed, shackled, and wearing a prison identification wristband because the jury could not see the shackles, would not have known what the wristband was, and would have assumed that he handcuffs were a security measure and not evidence of defendant’s guilt. State v. Brown, 793 So. 2d 422, 2001 La. App. LEXIS 1850 (July 25, 2001).

Defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. art. 775 after he was convicted of the aggravated rape of his girlfriend’s six-year old daughter even though the victim become overly emotional and was unable to present her testimony, because the trial court twice admonished the jury to disregard the victim’s emotional state and such admonishments were sufficient to overcome any potential prejudice arising from sympathy for the victim. State v. Brown, 746 So. 2d 643, 1999 La. App. LEXIS 2723 (Oct. 6, 1999).

Defendant was not entitled to a mistrial based on the fact that, during the prosecutor’s closing argument, the only defense witness was arrested and placed in handcuffs, where the majority of the jurors were unaware of any activity involving the witness. State v. Parfait, 693 So. 2d 1232, 1997 La. App. LEXIS 1474 (May 9, 1997), writ denied by La. 97-1347, 703 So. 2d 20, 1997 La. LEXIS 3438 (La. Oct. 31, 1997).

• Appeals

•• Prosecutorial Misconduct

••• General Overview. — Defendant was not entitled to the grant of a mistrial based on alleged prosecutorial misconduct at trial under La. Code Crim. Proc. Ann. art. 775 because the prosecutor’s questioning of defendant did not violate the attorney-client privilege nor did it prejudice defendant. State v. Lucas, 767 So. 2d 921, 2000 La. App. LEXIS 2115 (Aug. 29, 2000).

Defendant should have requested the trial court to admonish the jury or should have moved for a mistrial at the time defendant thought the prosecutor was arguing the merits of a witness’s testimony to the jury and also when defendant thought the prosecutor nodded her head during cross-examination of a witness to suggest answers to the witness; defendant waived the right to appeal the prosecutor’s actions by failing to request an admonition or a mistrial. State v. Wall, 452 So. 2d 222, 1984 La. App. LEXIS 8892 (May 30, 1984).

None of the remarks by prosecutors concerning a defendant’s guilt were based on evidence outside the record or on their own personal beliefs and most of the remarks were proper arguments on the credibility of witnesses, but, even if the remarks were not proper, the trial judge properly admonished the jury concerning them, and the defendant’s motion for a mistrial was properly denied. State v. Procell, 365 So. 2d 484, 1978 La. LEXIS 5477 (Nov. 13, 1978), writ of certiorari denied by 441 U.S. 944, 99 S. Ct. 2164, 60 L. Ed. 2d 1046, 1979 U.S. LEXIS 1838 (1979).

•• Reversible Errors

••• General Overview. — If defendant had been aware that the officer, who was a prospective juror, had examined evidence in his case, he would have had a guaranteed challenge for cause, and he would not have had to expend a peremptory challenge guaranteed by La. Const. art. I, § 17 to strike the officer, but defendant was not aware of that because of circumstances beyond defendant’s control; thus, where the circumstances beyond his control amounted to prejudicial conduct in or outside the courtroom, and operated to make it impossible for defendant to obtain a fair trial, the trial court erred in denying defendant’s motion for a mistrial. State v. Jones, 862 So. 2d 266, 2003 La. App. LEXIS 3304 (Nov. 26, 2003), reversed by, remanded by La. 03-3542, 884 So. 2d 582, 2004 La. LEXIS 2978 (La. Oct. 19, 2004).

In a case where defendant, a former police officer, was convicted of five forcible rapes and three second degree kidnappings, crediting the good sense and fair-mindedness of the jurors who heard the evidence, it could not be said that the prosecution’s references to defendant as a pervert and a menace left one thoroughly convinced that the argument influenced the jury and contributed to the verdict; thus, there was no reversible error and the trial court properly denied the motions for mistrial made on those grounds pursuant to La. Code Crim. Proc. Ann. art. 775. State v. Lee, 844 So. 2d 970, 2003 La. App. LEXIS 1065 (Apr. 2, 2003), writ denied by La. 2003-1247, 855 So. 2d 330, 2003 La. LEXIS 2929 (La. Oct. 10, 2003).

Where a prosecutor’s remarks about possible sentences while cross-examining a defendant were based on testimony first elicited by questioning from defense counsel, and the substance of the remarks was already before the jury, they did not constitute reversible error, and, although the prosecutor should not have repeated the remarks after an admonition by the trial court, the remarks did not fall within the specific grounds for a mistrial, nor did they constitute conduct so prejudicial as to deny defendant a fair trial. State v. Lyons, 597 So. 2d 593, 1992 La. App. LEXIS 959 (Mar. 31, 1992).

•• Reviewability

••• Preservation for Review

•••• General Overview. — Defendant attempted to argue, on appeal, that the trial court committed reversible error when it issued an Allen charge after the jury informed the court that it could not reach a verdict; however, defendant did not properly preserve this assignment of error as she failed to timely object or move for a mistrial. State v. Eugene, 866 So. 2d 985, 2004 La. App. LEXIS 60 (Jan. 27, 2004), writ denied by La. 2004-0515, 889 So. 2d 263, 2005 La. LEXIS 171 (La. Jan. 14, 2005).

Defendant’s failure to move for a mistrial, after the state commented during its closing argument about defendant’s prior convictions, waived his right to claim that those comments constituted reversible error. State v. Davis, 839 So. 2d 176, 2003 La. App. LEXIS 113 (Jan. 22, 2003).

Only grounds for mistrial based on the prosecution’s repeated references to hearsay testimony were found in La. Code Crim. Proc. Ann. art. 775; defendant cited several instances of such alleged conduct by prosecutors, but in no instance did defense counsel move for a mistrial, and trial court did not err in failing to declare a mistrial where defendant did not move for one. State v. Martin, 788 So. 2d 1, 2000 La. App. LEXIS 1056 (Apr. 5, 2000), amended by La. App. 98-1507, 2000 La. App. LEXIS 2956 (La.App. 4 Cir. Nov. 15, 2000).

Without having moved for a mistrial under La. Code Crim. Proc. Ann. arts. 770, 771, or 775, a defendant who was on trial for manslaughter received all of the relief to which he was entitled when the trial court sustained his objection and admonished the jury regarding the State’s reference to his sexual relationship with a witness. State v. Hilburn, 512 So. 2d 497, 1987 La. App. LEXIS 9845 (June 23, 1987), writ of certiorari denied by 515 So. 2d 444, 1987 La. LEXIS 10727 (La. 1987).

Where the record on appeal did not show that defense counsel objected or sought a mistrial after learning that one of the jurors was acquainted with the rape victim, contrary to her statement during voir dire, in violation of La. Code Crim. Proc. Ann. art. 775(6), he could not pursue this ground for reversal on appeal. State v. Meriwether, 412 So. 2d 558, 1982 La. LEXIS 10633 (Apr. 5, 1982).

Juror’s disclosure during trial that she was acquainted with the rape victim did not ipso facto prevent a fair trial, La. Code Crim. Proc. Ann. art. 775(6), where the juror indicated that she could put aside her acquaintance with the victim and decide the case strictly on the evidence and the law as explained to her by the judge. State v. Meriwether, 412 So. 2d 558, 1982 La. LEXIS 10633 (Apr. 5, 1982).

•• Standards of Review

••• General Overview. — Trial court was not in error when it denied defendant’s motion for a mistrial when defendant failed to establish that he was substantially prejudiced by the contact and communication between the witnesses, and defendant only made generalized allegations of prejudice and failed to establish that the contact and communication between the two witnesses deprived him of a fair trial. State v. Narcisse, 833 So. 2d 1186, 2002 La. App. LEXIS 3808 (Dec. 11, 2002), writ denied by La. 2003-0150, 842 So. 2d 1099, 2003 La. LEXIS 1462 (La. May 2, 2003).

Upon motion of a defendant, a mistrial shall be ordered, and in a jury case, the jury dismissed, when prejudicial conduct in or outside the courtroom makes it impossible for the defendant to obtain a fair trial, or when authorized by La. Code Crim. Proc. Ann. arts. 770, 771. The determination as to whether or not a mistrial shall be granted under La. Code Crim. Proc. Ann. art. 775 is within the sound discretion of the trial court, and a denial of a motion for mistrial will not be disturbed on appeal absent an abuse of discretion. State v. Lucas, 762 So. 2d 717, 2000 La. App. LEXIS 2028 (May 12, 2000).

••• Abuse of Discretion

•••• General Overview. — Trial court did not abuse its discretion by denying defendant’s motion for a mistrial when the state sufficiently established at the closed hearing that the menacing gestures made by defendant’s brother at the jurors was harmless to defendant, and did not prejudice his right to a fair trial by an impartial jury. State v. Collins, 833 So. 2d 476, 2002 La. App. LEXIS 3684 (Nov. 26, 2002), writ denied by La. 2003-0059, 855 So. 2d 307, 2003 La. LEXIS 2774 (La. Oct. 3, 2003).

Defendant’s motion for mistrial, subject to judicial discretion under La. Code Crim. Proc. Ann. art. 775, was properly denied under art. 770 in the face of a detective’s brief reference to other crimes during questioning by defense counsel where the detective was not considered a court official, and the comment did not influence the guilty verdict; La. Code Crim. Proc. Ann. art. 771 provides that the court can admonish the jury to disregard such a remark upon defendant’s request, thereby avoiding a mistrial, unless the admonition was insufficient to assure a fair trial. State v. Nicholson, 703 So. 2d 173, 1997 La. App. LEXIS 2775 (Nov. 26, 1997), writ denied by La. 98-0014, 805 So. 2d 200, 1998 La. LEXIS 1112 (La. May 1, 1998).

••• Harmless & Invited Errors

•••• General Overview. — Any alleged error committed by the trial court in refusing a defendant’s motion for a mistrial on the basis that a witness made reference to the defendant having been previously incarcerated was harmless where the defendant confessed to killing his girlfriend and the only issue at trial was his degree of culpability. State v. Ducote, 614 So. 2d 735, 1993 La. App. LEXIS 497 (Feb. 10, 1993).

EVIDENCE

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor. — In defendant’s trial on the offense of simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, the prosecutor improperly made comments in the presence of the jury about the costs of the damage to the building burglarized by defendant; under La. Code Crim. Proc. Ann. art. 775, a mistrial was not warranted, however, because the trial court’s admonition to the jury following the comments was sufficiently curative. State v. Taylor, 709 So. 2d 883, 1998 La. App. LEXIS 267 (Feb. 25, 1998).

In trial for second-degree murder, hearsay statement of defendant’s prior threat did not fit within the mandatory mistrial provisions of La. Code Crim. Proc. Ann. art. 770, where the admonition to the jury to disregard the statement was sufficient to assure a fair trial, pursuant to La. Code Crim. Proc. Ann. art. 771. State v. McMahon, 391 So. 2d 1120, 1980 La. LEXIS 9380 (Nov. 10, 1980).

• Relevance

•• Prior Acts, Crimes & Wrongs. — Trial court did not err in denying defendant’s motion for a mistrial under either La. Code Crim. Proc. Ann. art. 770 or 775 where the other crimes evidence was admissible; intent was clearly at issue. State v. Bell, 840 So. 2d 656, 2003 La. App. LEXIS 455 (Feb. 25, 2003), writ denied by La. 2004-2951, 908 So. 2d 661, 2005 La. LEXIS 2423 (La. Aug. 19, 2005).

La. Code Crim. Proc. Ann. art. 775 did not mandate a mistrial because the police officer’s short, vague, and indefinite remark that the police officer had prior “contact” with defendant did not so necessarily, or even probably, refer to prior criminal conduct, a reference which may have in some instances deprived defendant of a fair trial, and the nature of the “contact” was not made clear even by inference, and the range of possibilities was almost unlimited. State v. Overton, 337 So. 2d 1058, 1976 La. LEXIS 4180 (June 21, 1976).

•• Relevant Evidence. — Where defendant, a former police officer, was convicted of five forcible rapes and three second degree kidnappings, and defendant made inculpatory admissions to a witness about sex acts that were relevant, the witness’s testimony was admissible and the trial court properly denied defendant’s motion for a mistrial pursuant to La. Code Crim. Proc. Ann. art. 775. State v. Lee, 844 So. 2d 970, 2003 La. App. LEXIS 1065 (Apr. 2, 2003), writ denied by La. 2003-1247, 855 So. 2d 330, 2003 La. LEXIS 2929 (La. Oct. 10, 2003).

Where defendant, a former police officer, was convicted of five forcible rapes and three second degree kidnappings, and defendant knew the substance of the two witness’s testimony and was not prejudiced by any surprise or lack of notice, the trial court properly denied defendant’s motion for mistrial pursuant to La. Code Crim. Proc. Ann. art. 775. State v. Lee, 844 So. 2d 970, 2003 La. App. LEXIS 1065 (Apr. 2, 2003), writ denied by La. 2003-1247, 855 So. 2d 330, 2003 La. LEXIS 2929 (La. Oct. 10, 2003).

• Testimony

•• Credibility

••• Impeachment

•••• Bias, Motive & Prejudice. — La. Code Crim. Proc. Ann. arts. 770 and 775 both indicate that La. Code Crim. Proc. Ann. art. 770 does not apply to bench trials. State v. Bahm, 490 So. 2d 384, 1986 La. App. LEXIS 7200 (June 2, 1986).

Although a police officer testified regarding an earlier, unrelated arrest of defendant, a mistrial was not required. State v. Gibson, 459 So. 2d 1294, 1984 La. App. LEXIS 10008 (Nov. 20, 1984).

In a drug trial, a trial court should have granted defendant’s motion for a mistrial where a judge’s admonition to the jury was insufficient to cure the prejudice caused by a police officer’s unresponsive answer, which alluded to defendant’s involvement in a burglary organization. State v. Foss, 310 So. 2d 573, 1975 La. LEXIS 3539 (Mar. 31, 1975).

•••• Convictions

••••• General Overview. — Although the state’s elicitation on direct examination of the victim of her criminal history at defendant’s trial for aggravated rape may have violated former La. Rev. Stat. Ann. § 15:484 (now La. Code Evid. Ann. art. 607), defendant’s substantial rights were not affected thereby; hence, on appeal the court affirmed the denial of defendant’s motion for a mistrial under La. Code Crim. Proc. Ann. art. 775 and motion for a new trial under La. Code Crim. Proc. Ann. art. 851, because under La. Code Crim. Proc. Ann. art. 921, appellate relief could not be given for any error, defect, or irregularity that did not affect defendant’s substantial rights. State v. La Bauve, 496 So. 2d 370, 1986 La. App. LEXIS 7573 (Aug. 25, 1986).

•••• Prior Conduct. — Trial court properly overruled defense counsel’s objection to the prosecutor’s question about how many convictions defendant had, and, given the overwhelming weight of the evidence against defendant in his drug trial, any error the trial court may have committed was harmless. State v. Walker, 836 So. 2d 618, 2002 La. App. LEXIS 4169 (Dec. 30, 2002).

•• Experts

••• Criminal Trials. — A defendant is not entitled to a mistrial under La. Code Crim. Proc. Ann. art. 775, after a police officer testified against him as an expert witness, because the officer was properly qualified as an expert witness. State v. Daniels, 614 So. 2d 97, 1993 La. App. LEXIS 107 (Jan. 20, 1993), writ of certiorari denied by 619 So. 2d 573, 1993 La. LEXIS 1989 (La. 1993).

MILITARY & VETERANS LAW

• Military Justice

•• Motions

••• Motions for Mistrial. — A mistrial was not called for under La. Code Crim. Proc. Ann. art. 775(6) where a juror said she was a Baptist in voir dire and then later said that she attended the same non-Baptist church as the victim. State v. Brown, 546 So. 2d 1265, 1989 La. App. LEXIS 1294 (June 20, 1989).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: Double Jeopardy: Retrial After Reversal of a Conviction on Evidentiary Grounds. 43 La. L. Rev. 1061 (March, 1983).

Article: Criminal Trial Procedure. 44 La. L. Rev. 301 (November, 1983).

Developments in the Law, 1983-84: A Faculty Symposium: Criminal Trial Procedure. 45 La. L. Rev. 263 (November, 1984).

Note: Criminal Procedure—Jury Instructions—Louisiana Detonates the Allen Charge. 50 Tul. L. Rev. 706 (March, 1976).

Art. 775.1. Automatic stay following order of mistrial.

If a judge orders a mistrial, then upon motion of either the state or the defendant, the court shall order an automatic twenty-four-hour stay of all proceedings in which either the state or the defendant may take an emergency writ application to the appropriate reviewing courts with appellate jurisdiction, including the Louisiana Supreme Court. The jury shall not be released pending the stay unless both the state and defendant agree to release the jury. (Acts 2004, No. 413, § 1, eff. Aug. 15, 2004; Acts 2011, No. 87, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 87 substituted “reviewing courts with appellate jurisdiction, including the Louisiana Supreme Court” for “reviewing court.”

Art. 776. Oath of witness.

Before a witness is permitted to testify he shall be sworn, in accordance with Article 14.

COMMENTARY

Louisiana Official Revision Comments

1966. — The form of the oath and the possibility of an affirmation in lieu thereof are provided in Art. 14.

TREATISES AND LAW REVIEWS

Louisiana Treatises. — Louisiana Code of Evidence Practice Guide Article 603 > CHAPTER 6. WITNESSES > Article 603. Oath or Affirmation.

Art. 777. Recordation of proceedings.

A record of the trial proceedings shall be made in accordance with other provisions of law.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article simply states the basic requirement, because laws providing for such administrative details as court reporting belong in the Revised Statutes Title 13, Courts, and Title 15, Criminal Procedure. For example, R.S. 13:1373 provides for reporting cases in the Criminal District Court for the Parish of Orleans.

(b) On the subject of reporting procedure, see Griffin v. Illinois, 351 U.S. 12, 76 S.Ct. 585, 100 L.Ed. 891 (1958), in which the United States Supreme Court considered due process aspects of making appellate records in state proceedings.

Art. 778. Motion for acquittal.

In a trial by the judge alone the court shall enter a judgment of acquittal on one or more of the offenses charged, on its own motion or on that of defendant, after the close of the state’s evidence or of all the evidence, if the evidence is insufficient to sustain a conviction.

If the court denies a defendant’s motion for a judgment of acquittal at the close of the state’s case, the defendant may offer its evidence in defense. (Amended by Acts 1975, No. 527, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Most states provide for directed verdicts. Wharton, Criminal Law and Procedure (12th Ed. 1957)§§2073-76, pp. 229 et seq.; Orfield, Criminal Procedure From Arrest To Appeal 434 (1947); Abbott, Criminal Trial Procedure, (4th Ed. 1939)§§636-44, pp. 1197-1207. Fed. Rule 29 and Sec. 321 of the A.L.I. Code recognize the motion to acquit. In Louisiana, the liberal rule of former R.S. 15:509(1), that a new trial ought to be granted whenever the verdict is contrary to the law and the evidence, met the problem to some extent, but a new trial lacks the finality of an acquittal. There seems to be no constitutional problem involved in allowing a district court to direct a verdict. However, appellate review of the judge’s ruling granting or refusing to grant a directed verdict, may become involved with the prohibition of Const. Art. VII§10 against review of the facts by the supreme court in criminal cases. Nevertheless, it could be argued that the appellate review of the lower court’s ruling involves a matter of law and not fact. The supreme court has frequently held that it may grant a new trial if there is no evidence since the determination of this issue is a matter of law and not a weighing of the facts. Under Fed. Rule 29, the federal appellate courts have power to review the rulings of lower courts on motions for directed verdicts. United States v. Gardner, 171 F.2d 753 (7th Cir. 1948).

(b) The above article is taken from former R.S. 15:402.1, dealing with directed verdicts in judge-tried cases.

(c) In State v. Broussard, 217 La. 90, 46 So.2d 48 (1950), the defendant took a bill of exceptions to the court’s refusal to direct a verdict of not guilty in a trial by jury. The supreme court upheld the lower court for the reason that our law did not authorize a directed verdict in jury trials and also, because the law provides that the jury are the judges of the law and the facts. The latter reason has its origin in Const. Art. XIX,§9.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — Defendant was not entitled to a directed verdict pursuant to La. Code Crim. Proc. Ann. art. 778 in regard to the crime of heroin distribution where the State submitted a forensic chemist, an undercover agent, and a supervising narcotics agent who testified that the undercover agent and two informers purchased nine packets of heroin for $104 from the defendant and his sister and the transaction took place at defendant’s sister’s home. State v. Clark, 340 So. 2d 1302, 1976 La. LEXIS 5222 (Dec. 13, 1976).

Trial court erred in not granting defendant’s motion for acquittal as the State failed to prove intent to distribute marijuana under La. Rev. Stat. Ann. § 40:966(A)(1), and evidence of possession of 15 marijuana cigarettes, without other evidence, did not, as a matter of law, constitute evidence of possession of marijuana with intent to distribute. State v. Willis, 325 So. 2d 227, 1975 La. LEXIS 4199 (Dec. 8, 1975).

••• Possession

•••• General Overview. — Where defendant was convicted of possession of marijuana, a controlled dangerous substance, with intent to distribute, his conviction was supported by sufficient evidence; numerous bags of marijuana were found in defendant’s apartment. State v. Korman, 397 So. 2d 1346, 1981 La. LEXIS 7923 (Apr. 6, 1981).

Trial court’s denial of defendant’s motion for a judgment of acquittal in a prosecution for possession of heroin was proper because the State clearly produced some evidence to prove the crime; the State introduced the testimony of at least one eyewitness who observed defendant placing heroin in the tailpipe of a car. State v. Smith, 292 So. 2d 676, 1974 La. LEXIS 3468 (Mar. 25, 1974).

•• Crimes Against Persons

••• Robbery

•••• General Overview. — In a trial for armed robbery, where the State produced evidence that that defendant, by force and intimidation, while armed with a firearm, took from the victim $30 and a gold chain, the State presented evidence for each element of the crime, and the trial court did not abuse its discretion in denying defendant’s motion for a judgment of acquittal. State v. Williams, 781 So. 2d 682, 2001 La. App. LEXIS 336 (Feb. 28, 2001).

•• Homicide

••• Involuntary Manslaughter

•••• General Overview. — Motion for acquittal was properly overruled because there was not a total lack of evidence from which the jury could have concluded that defendant was guilty of criminal negligence; the jury could reasonably have concluded that defendant was driving at an excessive speed, was intoxicated, lost control of his vehicle, and drove away after striking a small child off the road. State v. Andrews, 337 So. 2d 1175, 1976 La. LEXIS 5190 (Oct. 6, 1976).

Evidence that defendant’s car wove across a road for three to five miles and that he failed to stop despite efforts to attract his attention and to force him to stop made by a former sheriff who was riding in a car behind him was sufficient to support his negligent homicide conviction. State v. Calvin, 337 So. 2d 500, 1976 La. LEXIS 4393 (Sept. 13, 1976).

••• Voluntary Manslaughter

•••• General Overview. — Court did not err by denying defendant’s motion for a directed verdict in defendant’s manslaughter trial where the evidence showed that defendant had an altercation with the victim, the victim pointed a gun at defendant, and defendant shot the victim. State v. Ricks, 323 So. 2d 458, 1975 La. LEXIS 4810 (Dec. 8, 1975).

•• Inchoate Crimes

••• Attempt

•••• General Overview. — Directed verdict was properly denied where both the testimony of the co-perpetrators and defendant’s statement constituted evidence on which a jury could base a finding that the accused was guilty of attempted armed robbery. State v. Evans, 317 So. 2d 168, 1975 La. LEXIS 4438 (July 25, 1975).

Defendant was properly convicted of attempted murder in violation of La. Rev. Stat. Ann. §§ 14:30 and 14:27 even though the license number of the perpetrator’s vehicle placed it, and not defendant, at the crime scene, because some evidence showing defendant driving the vehicle both before and after the shooting inferentially linked him to the crime; thus, defendant was not entitled to a directed verdict under La. Code Crim. Proc. Ann. art. 778, as some evidence existed that allowed for a jury to support conviction. State v. Carvin, 308 So. 2d 757, 1975 La. LEXIS 3559 (Feb. 24, 1975).

•• Property Crimes

••• Burglary & Criminal Trespass

•••• General Overview. — Defendant could no invoke insufficiency of the evidence in overturning his conviction for simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, because “insufficiency,” for purposes of a judgment of acquittal under La. Code Crim. Proc. Ann. art. 778, meant no evidence in support thereof, and “some” evidence, including defendant’s fingerprints on the broken and recently washed storefront window, linked him to the crime. State v. Penson, 351 So. 2d 1181, 1977 La. LEXIS 6843 (Nov. 14, 1977).

••• Forgery

•••• General Overview. — Defendant was not entitled to an acquittal because there was sufficient evidence of a forgery where defendant affixed the signatures of the purported makers, admitted to endorsing the check as payee, and presented the forged check at the branch bank for deposit into an account he established. State v. Fabacher, 362 So. 2d 555, 1978 La. LEXIS 5396 (Sept. 5, 1978).

••• Receiving Stolen Property

•••• General Overview. — Defendant’s motion for acquittal was properly denied because his identification through his driver’s license and description as the person who pawned stolen jewelry, a day after the burglary in which it was stolen, was sufficient to support his conviction for possessing stolen property. State v. Price, 454 So. 2d 377, 1984 La. App. LEXIS 9329 (July 31, 1984), writ of certiorari denied by 458 So. 2d 126, 1984 La. LEXIS 9894 (La. 1984).

•• Sex Crimes

••• Prostitution

•••• General Overview. — On review of a motion in arrest of judgment, the Supreme Court of Louisiana is not authorized to decide whether a verdict was supported by the law and the evidence, so a defendant’s argument that the state did not prove an essential element of the crime of prostitution could not be considered; the question of whether a verdict was supported by the law and the evidence is properly raised by a motion for acquittal or by a motion for a new trial. State v. Butler, 331 So. 2d 425, 1976 La. LEXIS 3934 (Mar. 29, 1976).

••• Sexual Assault

•••• General Overview. — Trial court did not err in denying a defendant’s motion for a directed verdict under La. Code Crim. Proc. Ann. art. 778 on a charge of aggravated rape because the victim testified that she was forced to submit to an act of intercourse performed against her will by a man identified as the defendant, who threatened her with a knife. State v. Lee, 340 So. 2d 180, 1976 La. LEXIS 5274 (Oct. 14, 1976).

•• Weapons

••• Possession

•••• General Overview. — Where it was stipulated that a defendant had been convicted of attempted aggravated rape within the 10-year period specified by La. Rev. Stat. Ann. § 14:95.1, and there was no doubt that a revolver was a weapon; and, because the revolver was found on the passenger seat of a car in which the defendant was asleep, the defendant had the revolver in his constructive possession, all of the elements of illegal possession of a firearm under § 14:95.1 were established, and the defendant’s motion for acquittal under La. Code Crim. Proc. Ann. art. 778 was properly denied. State v. Frank, 549 So. 2d 401, 1989 La. App. LEXIS 1536 (Sept. 1, 1989).

• Accessories

•• Aiding & Abetting. — Defendant husband’s directed verdict of acquittal was properly denied under La. Code Crim. Proc. Ann. art. 778, when his participation was more than passive, as he was aware of the intention of defendant wife to slap and strike the child while forcing her to walk up and down the floor until morning, and in furtherance of the criminal act, defendant husband moved the furniture in order to make a path for the occurrence of such criminal activity. State v. Broussard, 312 So. 2d 325, 1975 La. LEXIS 5010 (Apr. 24, 1975).

• Arrests

•• Probable Cause. — Trial court erred in denying defendant’s motion for a directed verdict under La. Code Crim. Proc. Ann. art. 778 in his trial for resisting arrest; there was no probable cause for defendant’s vagrancy arrest, and defendant could not be convicted of resisting an officer under La. Rev. Stat. Ann. § 14:108 where the officer was attempting to make an unlawful arrest. State v. Lopez, 256 LA. 108, 235 So. 2d 394, 1970 La. LEXIS 3828 (May 4, 1970).

• Counsel

•• Effective Assistance

••• General Overview. — In defendant’s jury-tried murder case, counsel was not ineffective because he failed to file a motion for a directed verdict because the vehicle for seeking an acquittal at the end of the state’s case was a motion for acquittal and could only have been filed in a bench trial. State v. Crawford, 848 So. 2d 615, 2003 La. App. LEXIS 377 (Feb. 12, 2003), writ denied by La. 2003-1085, 869 So. 2d 815, 2004 La. LEXIS 793 (La. Mar. 12, 2004).

••• Trials. — Although the defendant’s counsel could have asked for a motion for acquittal at the close of the state’s case, a court of appeal held that the State had presented enough evidence to convict the defendant and such a motion would have been denied, so the defendant’s counsel was not ineffective for failing to assert a motion for acquittal. State v. Frank, 549 So. 2d 401, 1989 La. App. LEXIS 1536 (Sept. 1, 1989).

• Juries & Jurors

•• Province of Court & Jury

••• General Overview. — Trial court properly denied defendant’s motion for a directed verdict of acquittal; trial court lacked authority to enter a judgment of acquittal in a jury trial. State v. Hall, 624 So. 2d 927, 1993 La. App. LEXIS 2850 (Sept. 22, 1993), writ of certiorari denied by 629 So. 2d 1182, 1993 La. LEXIS 3597 (La. 1993).

Motion for a judgment of acquittal was authorized under La. Code Crim. Proc. Ann. art. 778 only in non-jury cases, and, under La. Code Crim. Proc. Ann. art. 821, defendant should have raised the issue of the sufficiency of the evidence for the jury’s verdict, which found him guilty of manslaughter, by a motion for post-verdict judgment of acquittal. State v. Kimble, 546 So. 2d 834, 1989 La. App. LEXIS 1301 (June 20, 1989).

• Trials

•• Burdens of Proof

••• Prosecution. — On appeal from the denial of a motion for a directed verdict, a review of the record indicated that there was no evidence that defendants had committed a battery upon the victim where there were no witnesses who could identify them. State v. Bradley, 310 So. 2d 582, 1975 La. LEXIS 3541 (Mar. 31, 1975).

•• Motions for Acquittal. — Judgment of acquittal may be entered where the State fails to demonstrate any evidence of the charged crime or one of its elements; therefore, an inmate’s counsel did not provide ineffective assistance by failing to move for a judgment of acquittal in his burglary trial where the State presented evidence of each element of the offense, and, in particular, where the combination of the inmate’s presence in the burgled home, his attempted flight, and his possession of contraband constituted circumstantial evidence that his presence in the burgled home was unauthorized. Comeaux v. Ieyoub, 2004 U.S. Dist. LEXIS 14504 (July 26, 2004).

In a trial for armed robbery, where the State produced evidence that that defendant, by force and intimidation, while armed with a firearm, took from the victim $30 and a gold chain, the State presented evidence for each element of the crime, and the trial court did not abuse its discretion in denying defendant’s motion for a judgment of acquittal. State v. Williams, 781 So. 2d 682, 2001 La. App. LEXIS 336 (Feb. 28, 2001).

In order for defendant to challenge a conviction based on the insufficiency of the evidence, he should have proceeded by way of urging a motion for acquittal or a motion for post verdict judgment of acquittal under La. Code Crim. Proc. Ann. arts. 778 and 821; despite a procedural defect review of a case is permitted on appeal even if a motion is not properly raised when it is briefed pursuant to a formal assignment. State v. Ervin, 747 So. 2d 109, 1999 La. App. LEXIS 2448 (Sept. 22, 1999), writ denied by La. 1999-3201, 760 So. 2d 342, 2000 La. LEXIS 1223 (La. Apr. 20, 2000).

Defendant’s conviction of simple robbery was sustained and his motion for acquittal under La. Code Crim. Proc. Ann. art. 778 was properly denied where all the evidence was sufficient for any rational trier of fact to have found all the elements of the offense of armed robbery present beyond a reasonable doubt. State v. Nogess, 729 So. 2d 132, 1999 La. App. LEXIS 485 (Mar. 3, 1999).

Trial court properly denied defendant’s motion for a directed verdict of acquittal; trial court lacked authority to enter a judgment of acquittal in a jury trial. State v. Hall, 624 So. 2d 927, 1993 La. App. LEXIS 2850 (Sept. 22, 1993), writ of certiorari denied by 629 So. 2d 1182, 1993 La. LEXIS 3597 (La. 1993).

Where it was stipulated that a defendant had been convicted of attempted aggravated rape within the 10-year period specified by La. Rev. Stat. Ann. § 14:95.1, and there was no doubt that a revolver was a weapon; and, because the revolver was found on the passenger seat of a car in which the defendant was asleep, the defendant had the revolver in his constructive possession, all of the elements of illegal possession of a firearm under § 14:95.1 were established, and the defendant’s motion for acquittal under La. Code Crim. Proc. Ann. art. 778 was properly denied. State v. Frank, 549 So. 2d 401, 1989 La. App. LEXIS 1536 (Sept. 1, 1989).

Although the defendant’s counsel could have asked for a motion for acquittal at the close of the state’s case, a court of appeal held that the State had presented enough evidence to convict the defendant and such a motion would have been denied, so the defendant’s counsel was not ineffective for failing to assert a motion for acquittal. State v. Frank, 549 So. 2d 401, 1989 La. App. LEXIS 1536 (Sept. 1, 1989).

Motion for a judgment of acquittal was authorized under La. Code Crim. Proc. Ann. art. 778 only in non-jury cases, and, under La. Code Crim. Proc. Ann. art. 821, defendant should have raised the issue of the sufficiency of the evidence for the jury’s verdict, which found him guilty of manslaughter, by a motion for post-verdict judgment of acquittal. State v. Kimble, 546 So. 2d 834, 1989 La. App. LEXIS 1301 (June 20, 1989).

During a jury trial, the accused is not entitled to move for a directed verdict. State v. Jones, 544 So. 2d 1209, 1989 La. App. LEXIS 1049 (May 24, 1989).

Under La. Code Crim. Proc. Ann. art. 778, a motion for acquittal in a trial by the judge alone the court shall enter a judgment of acquittal on one or more of the offenses charged, on its own motion or on that of defendant, after the close of the state’s evidence or of all the evidence, if the evidence is insufficient to sustain a conviction. State v. Duron, 524 So. 2d 164, 1988 La. App. LEXIS 674 (Apr. 12, 1988), writ of certiorari denied by 531 So. 2d 263, 1988 La. LEXIS 1855 (La. 1988).

In a jury trial the sufficiency of the evidence could not be challenged by a motion for acquittal, La. Code Crim. Proc. Ann. art. 778, which was available only in judge trials, and a defendant failed to show a specific abuse of discretion in a trial judge’s review of a motion for a new trial under La. Code Crim. Proc. Ann. art. 851 on a charge of manslaughter while armed with a firearm. State v. Johnson, 514 So. 2d 684, 1987 La. App. LEXIS 10525 (Oct. 28, 1987).

Under La. Code Crim. Proc. Ann. art. 778, a trial judge had no authority to enter a judgment of acquittal, so a defendant’s only means of challenging the sufficiency of the evidence was by a motion for new trial under La. Code Crim. Proc. Ann. art. 851. State v. Franks, 483 So. 2d 224, 1986 La. App. LEXIS 6038 (Feb. 5, 1986), writ of certiorari denied by 488 So. 2d 196, 1986 La. LEXIS 6358 (La. 1986).

Although defendants’ motion for a directed verdict of acquittal was properly denied because under La. Code Crim. Proc. Ann. art. 778, there was no right to such relief in a jury trial, on appeal the court treated the motion as a motion for a new trial and reviewed the sufficiency of the evidence under La. Code Crim. Proc. Ann. art. 821(B). State v. Sheppard, 472 So. 2d 267, 1985 La. App. LEXIS 8732 (June 25, 1985).

A defendant was not entitled to a directed verdict of acquittal in a jury trial where a motion for acquittal was not a proper way for a defendant to raise the issue of the sufficiency of the evidence. State v. Corkern, 461 So. 2d 1238, 1984 La. App. LEXIS 10390 (Dec. 28, 1984).

In a case tried before a judge and jury, a defendant’s motion for acquittal was properly treated as a motion for a new trial by the appellate court. State v. La Fleur, 461 So. 2d 1167, 1984 La. App. LEXIS 10151 (Dec. 12, 1984), writ of certiorari denied by 464 So. 2d 313, 1985 La. LEXIS 8252 (La. 1985).

Where defendant scalded his girlfriend’s son and caused second and third degree burns, and a detective testified as to defendant’s age, the hearsay testimony was admissible as an admission and defendant’s motion for acquittal under La. Code Crim. Proc. Ann. art. 778 was properly denied. State v. De Boue, 451 So. 2d 189, 1984 La. App. LEXIS 8843 (May 30, 1984).

Motion for acquittal is procedurally proper only in bench trials. State v. Cox, 450 So. 2d 1073, 1984 La. App. LEXIS 8844 (May 30, 1984).

La. Code Crim. Proc. Ann. art. 778 is not unconstitutional because it does not allow defendant to move for a directed verdict of acquittal in a jury trial. State v. Andrews, 451 So. 2d 175, 1984 La. App. LEXIS 8893 (May 30, 1984), writ of certiorari denied by 457 So. 2d 17, 1984 La. LEXIS 9806 (La. 1984).

Defendant’s motion for acquittal was wrongly denied because the evidence was insufficient to sustain his convictions for driving while intoxicated and driving under suspension; evidence that he was intoxicated when he was found asleep in his car in a lounge parking lot with the car’s engine and headlights turned off did not prove that he operated the car, an essential element of both offenses. State v. Rutan, 448 So. 2d 267, 1984 La. App. LEXIS 8483 (Apr. 11, 1984).

It is error to allow the state to reopen its case in a bench trial to prove an essential element of the offense charged after the state has closed, and after defendant has moved for a judgment of acquittal. State v. Collier, 438 So. 2d 652, 1983 La. App. LEXIS 9206 (Sept. 20, 1983).

Where the State proved beyond a reasonable doubt that defendant was driving without a license and that he interfered with a state police officer’s investigation of the vehicle’s and his licensure, as well as the ownership of the car, by fleeing the scene, defendant was not entitled to have the trial court grant his motion for acquittal. State v. Pickering, 432 So. 2d 1067, 1983 La. App. LEXIS 8619 (May 25, 1983), writ of certiorari denied by 438 So. 2d 574, 1983 La. LEXIS 11577 (La. 1983).

Pursuant to La. Code Crim. Proc. Ann. art. 778, a denial of a motion for a directed verdict in a jury trial was reviewable under the “no evidence” standard. State v. Williams, 420 So. 2d 1116, 1982 La. LEXIS 12243 (Oct. 18, 1982).

Where defendant’s criminal matter was tried before a jury, the court was procedurally correct in denying defendant’s motion for a judgment of acquittal. State v. Smith, 414 So. 2d 1237, 1982 La. LEXIS 11071 (May 20, 1982).

Where La. Code Crim. Proc. Ann. art. 778 had been declared unconstitutional insofar as it permitted the judge in a jury trial to direct a verdict of not guilty, a defendant’s motion for a directed verdict of not guilty was properly denied. State v. Gould, 395 So. 2d 647, 1980 La. LEXIS 9614 (Oct. 6, 1980).

Trial court did not err by denying defendant’s motion for acquittal in his prosecution for theft and receiving stolen property because the State presented evidence as to each essential ingredient of the offenses with which defendant was charged. State v. Muse, 363 So. 2d 462, 1978 La. LEXIS 6743 (Oct. 9, 1978), appeal dismissed by 441 U.S. 929, 99 S. Ct. 2046, 60 L. Ed. 2d 657, 1979 U.S. LEXIS 1703 (1979).

Defendant was not entitled to an acquittal because there was sufficient evidence of a forgery where defendant affixed the signatures of the purported makers, admitted to endorsing the check as payee, and presented the forged check at the branch bank for deposit into an account he established. State v. Fabacher, 362 So. 2d 555, 1978 La. LEXIS 5396 (Sept. 5, 1978).

In defendant’s trial for armed robbery, the trial court had no authority to grant defendant’s motion for a directed verdict of acquittal, where defendant was tried by a jury, and where the offense and the trial both occurred before the effective date of 1975 La. Acts No. 525, § 1, by which directed verdicts in jury trials became unavailable. State v. Adams, 355 So. 2d 917, 1978 La. LEXIS 7254 (Mar. 6, 1978).

Defendant could no invoke insufficiency of the evidence in overturning his conviction for simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, because “insufficiency,” for purposes of a judgment of acquittal under La. Code Crim. Proc. Ann. art. 778, meant no evidence in support thereof, and “some” evidence, including defendant’s fingerprints on the broken and recently washed storefront window, linked him to the crime. State v. Penson, 351 So. 2d 1181, 1977 La. LEXIS 6843 (Nov. 14, 1977).

Where defendants were convicted of attempted possession of marijuana and attempted possession of cocaine, it was not error to deny their motion for judgment of acquittal, since the State proved an attempt to possess the drugs. State v. Kinchen, 342 So. 2d 174, 1977 La. LEXIS 5381 (Jan. 24, 1977).

Defendant was not entitled to a directed verdict pursuant to La. Code Crim. Proc. Ann. art. 778 in regard to the crime of heroin distribution where the State submitted a forensic chemist, an undercover agent, and a supervising narcotics agent who testified that the undercover agent and two informers purchased nine packets of heroin for $104 from the defendant and his sister and the transaction took place at defendant’s sister’s home. State v. Clark, 340 So. 2d 1302, 1976 La. LEXIS 5222 (Dec. 13, 1976).

Where defendant was charged with aggravated burglary and was tried by jury, the 1975 amendment to La. Code Crim. Proc. Ann. art. 778 deprived the trial judge of the right to direct a verdict of acquittal. State v. Marmillion, 339 So. 2d 788, 1976 La. LEXIS 5064 (Nov. 8, 1976).

Even if the prior version of La. Code Crim. Proc. Ann. art. 778, which allowed for directed verdicts in jury trials, applied to defendant’s case, there was still sufficient circumstantial evidence to support the State’s case. State v. Smith, 339 So. 2d 829, 1976 La. LEXIS 5327 (Nov. 8, 1976), writ of certiorari denied by 430 U.S. 986, 97 S. Ct. 1685, 52 L. Ed. 2d 381, 1977 U.S. LEXIS 1640 (1977).

Trial court did not err in denying a defendant’s motion for a directed verdict under La. Code Crim. Proc. Ann. art. 778 on a charge of aggravated rape because the victim testified that she was forced to submit to an act of intercourse performed against her will by a man identified as the defendant, who threatened her with a knife. State v. Lee, 340 So. 2d 180, 1976 La. LEXIS 5274 (Oct. 14, 1976).

Motion for acquittal was properly overruled because there was not a total lack of evidence from which the jury could have concluded that defendant was guilty of criminal negligence; the jury could reasonably have concluded that defendant was driving at an excessive speed, was intoxicated, lost control of his vehicle, and drove away after striking a small child off the road. State v. Andrews, 337 So. 2d 1175, 1976 La. LEXIS 5190 (Oct. 6, 1976).

Defendant waived a trial by jury of heroin distribution charges against him; therefore, a motion for a directed verdict was available in his non-jury trial. State v. Holiday, 337 So. 2d 493, 1976 La. LEXIS 4390 (Sept. 13, 1976).

Defendant’s two motions for acquittal during his non-jury trial for heroin distribution were properly denied because four eyewitnesses testified that he had sold heroin to a confidential informant and the trial court found their testimony credible. State v. Holiday, 337 So. 2d 493, 1976 La. LEXIS 4390 (Sept. 13, 1976).

Evidence that defendant’s car wove across a road for three to five miles and that he failed to stop despite efforts to attract his attention and to force him to stop made by a former sheriff who was riding in a car behind him was sufficient to support his negligent homicide conviction. State v. Calvin, 337 So. 2d 500, 1976 La. LEXIS 4393 (Sept. 13, 1976).

Court did not err by denying defendant’s motion for a directed verdict in defendant’s manslaughter trial where the evidence showed that defendant had an altercation with the victim, the victim pointed a gun at defendant, and defendant shot the victim. State v. Ricks, 323 So. 2d 458, 1975 La. LEXIS 4810 (Dec. 8, 1975).

Trial court erred in not granting defendant’s motion for acquittal as the State failed to prove intent to distribute marijuana under La. Rev. Stat. Ann. § 40:966(A)(1), and evidence of possession of 15 marijuana cigarettes, without other evidence, did not, as a matter of law, constitute evidence of possession of marijuana with intent to distribute. State v. Willis, 325 So. 2d 227, 1975 La. LEXIS 4199 (Dec. 8, 1975).

Directed verdict was properly denied where both the testimony of the co-perpetrators and defendant’s statement constituted evidence on which a jury could base a finding that the accused was guilty of attempted armed robbery. State v. Evans, 317 So. 2d 168, 1975 La. LEXIS 4438 (July 25, 1975).

Defendant husband’s directed verdict of acquittal was properly denied under La. Code Crim. Proc. Ann. art. 778, when his participation was more than passive, as he was aware of the intention of defendant wife to slap and strike the child while forcing her to walk up and down the floor until morning, and in furtherance of the criminal act, defendant husband moved the furniture in order to make a path for the occurrence of such criminal activity. State v. Broussard, 312 So. 2d 325, 1975 La. LEXIS 5010 (Apr. 24, 1975).

Defendant was properly convicted of attempted murder in violation of La. Rev. Stat. Ann. §§ 14:30 and 14:27 even though the license number of the perpetrator’s vehicle placed it, and not defendant, at the crime scene, because some evidence showing defendant driving the vehicle both before and after the shooting inferentially linked him to the crime; thus, defendant was not entitled to a directed verdict under La. Code Crim. Proc. Ann. art. 778, as some evidence existed that allowed for a jury to support conviction. State v. Carvin, 308 So. 2d 757, 1975 La. LEXIS 3559 (Feb. 24, 1975).

Defendant was entitled to a directed verdict in his favor because the State’s witnesses testified that defendant retreated and the decedent took chase and was advancing with the knife when defendant fired the gun. State v. Patterson, 295 So. 2d 792, 1974 La. LEXIS 3254 (Apr. 29, 1974).

Trial court’s denial of defendant’s motion for a judgment of acquittal in a prosecution for possession of heroin was proper because the State clearly produced some evidence to prove the crime; the State introduced the testimony of at least one eyewitness who observed defendant placing heroin in the tailpipe of a car. State v. Smith, 292 So. 2d 676, 1974 La. LEXIS 3468 (Mar. 25, 1974).

Assuming that State v. Hudson, 221 So. 2d 484 (1969) and subsequent cases following that case did render La. Code Crim. Proc. Ann. art. 778 unconstitutional, the appellate court reinstated art. 778 by overruling State v. Hudson to the extent that it invalidated art. 778. State v. Douglas, 278 So. 2d 485, 1973 La. LEXIS 5944 (May 7, 1973).

Trial court in a criminal case was constitutionally permitted to grant a directed verdict where the prosecution had produced no evidence to prove that defendant had willfully incited a riot. State v. Douglas, 278 So. 2d 485, 1973 La. LEXIS 5944 (May 7, 1973).

The Supreme Court of Louisiana has declared La. Code Crim. Proc. Ann. art. 778, which allows directed verdicts, unconstitutional insofar as trials by jury. State v. Smith, 263 LA. 75, 267 So. 2d 200, 1972 La. LEXIS 5390 (Oct. 4, 1972).

Evidence from which the trier of fact could properly conclude that defendant knowingly issued a worthless check in exchange for things of value with intent to defraud was sufficient for a denial of defendant’s motion for a directed verdict. State v. Smith, 262 LA. 39, 262 So. 2d 362, 1972 La. LEXIS 5907 (May 18, 1972).

A trial court could not direct a verdict for or against defendants in their murder trial because defendants were guaranteed to have their cause tried by a jury. State v. Hudson, 253 LA. 992, 221 So. 2d 484, 1969 La. LEXIS 3064 (Mar. 31, 1969), writ of certiorari dismissed by 403 U.S. 949, 91 S. Ct. 2273, 29 L. Ed. 2d 855, 1971 U.S. LEXIS 1482 (1971), overruled by State v. Douglas, 278 So. 2d 485, 1973 La. LEXIS 5944 (La. 1973).

Defendant was entitled to be discharged, where defendant moved for a directed verdict because the State produced no evidence on an essential element of its charge that defendant sold whiskey in a ward where such sale was prohibited, where the trial was a bench trial involving a misdemeanor offense, where the motion was denied, and where defendant appealed the trial court’s ruling denying his motion. State v. Gatlin, 241 LA. 321, 129 So. 2d 4, 1961 La. LEXIS 567 (Apr. 24, 1961), overruled by State v. Thompson, 366 So. 2d 1291, 1978 La. LEXIS 6575 (La. 1978), overruled by State v. Liggett, 363 So. 2d 1184, 1978 La. LEXIS 6488 (La. 1978).

Provision in former La. Rev. Stat. Ann.§15:402.1 (now La. Code Crim. Proc. Ann. art. 778), that precluded review of the trial court’s denial of defendant’s motion for a directed verdict, did not apply to defendant’s motion, where defendant moved for a directed verdict because the State produced no evidence on an essential element of its charge that defendant sold whiskey in a ward where such sale was prohibited, and where the no-evidence issue was a question of law that the court was authorized to review by La. Const. 1921, art. I, § 10 (now La. Const. 1921, art. I, § 13). State v. Gatlin, 241 LA. 321, 129 So. 2d 4, 1961 La. LEXIS 567 (Apr. 24, 1961), overruled by State v. Thompson, 366 So. 2d 1291, 1978 La. LEXIS 6575 (La. 1978), overruled by State v. Liggett, 363 So. 2d 1184, 1978 La. LEXIS 6488 (La. 1978).

• Postconviction Proceedings. — In order for defendant to challenge a conviction based on the insufficiency of the evidence, he should have proceeded by way of urging a motion for acquittal or a motion for post verdict judgment of acquittal under La. Code Crim. Proc. Ann. arts. 778 and 821; despite a procedural defect review of a case is permitted on appeal even if a motion is not properly raised when it is briefed pursuant to a formal assignment. State v. Ervin, 747 So. 2d 109, 1999 La. App. LEXIS 2448 (Sept. 22, 1999), writ denied by La. 1999-3201, 760 So. 2d 342, 2000 La. LEXIS 1223 (La. Apr. 20, 2000).

•• Arrest of Judgment. — On review of a motion in arrest of judgment, the Supreme Court of Louisiana is not authorized to decide whether a verdict was supported by the law and the evidence, so a defendant’s argument that the state did not prove an essential element of the crime of prostitution could not be considered; the question of whether a verdict was supported by the law and the evidence is properly raised by a motion for acquittal or by a motion for a new trial. State v. Butler, 331 So. 2d 425, 1976 La. LEXIS 3934 (Mar. 29, 1976).

•• Motions for New Trial. — In a jury trial the sufficiency of the evidence could not be challenged by a motion for acquittal, La. Code Crim. Proc. Ann. art. 778, which was available only in judge trials, and a defendant failed to show a specific abuse of discretion in a trial judge’s review of a motion for a new trial under La. Code Crim. Proc. Ann. art. 851 on a charge of manslaughter while armed with a firearm. State v. Johnson, 514 So. 2d 684, 1987 La. App. LEXIS 10525 (Oct. 28, 1987).

Under La. Code Crim. Proc. Ann. art. 778, a trial judge had no authority to enter a judgment of acquittal, so a defendant’s only means of challenging the sufficiency of the evidence was by a motion for new trial under La. Code Crim. Proc. Ann. art. 851. State v. Franks, 483 So. 2d 224, 1986 La. App. LEXIS 6038 (Feb. 5, 1986), writ of certiorari denied by 488 So. 2d 196, 1986 La. LEXIS 6358 (La. 1986).

Although defendants’ motion for a directed verdict of acquittal was properly denied because under La. Code Crim. Proc. Ann. art. 778, there was no right to such relief in a jury trial, on appeal the court treated the motion as a motion for a new trial and reviewed the sufficiency of the evidence under La. Code Crim. Proc. Ann. art. 821(B). State v. Sheppard, 472 So. 2d 267, 1985 La. App. LEXIS 8732 (June 25, 1985).

In a case tried before a judge and jury, a defendant’s motion for acquittal was properly treated as a motion for a new trial by the appellate court. State v. La Fleur, 461 So. 2d 1167, 1984 La. App. LEXIS 10151 (Dec. 12, 1984), writ of certiorari denied by 464 So. 2d 313, 1985 La. LEXIS 8252 (La. 1985).

• Appeals

•• Standards of Review

••• Abuse of Discretion

•••• General Overview. — In a trial for armed robbery, where the State produced evidence that that defendant, by force and intimidation, while armed with a firearm, took from the victim $30 and a gold chain, the State presented evidence for each element of the crime, and the trial court did not abuse its discretion in denying defendant’s motion for a judgment of acquittal. State v. Williams, 781 So. 2d 682, 2001 La. App. LEXIS 336 (Feb. 28, 2001).

••• Substantial Evidence

•••• General Overview. — Pursuant to La. Code Crim. Proc. Ann. art. 778, a denial of a motion for a directed verdict in a jury trial was reviewable under the “no evidence” standard. State v. Williams, 420 So. 2d 1116, 1982 La. LEXIS 12243 (Oct. 18, 1982).

Evidence that defendant’s car wove across a road for three to five miles and that he failed to stop despite efforts to attract his attention and to force him to stop made by a former sheriff who was riding in a car behind him was sufficient to support his negligent homicide conviction. State v. Calvin, 337 So. 2d 500, 1976 La. LEXIS 4393 (Sept. 13, 1976).

Unless the State presented no evidence to prove a crime or an essential element of a crime, the question of the sufficiency of the evidence was a matter for a jury to determine; the appellate court was limited to determining whether the State presented some evidence to prove each and every element of the crime charged. State v. Frierson, 302 So. 2d 605, 1974 La. LEXIS 4332 (Oct. 11, 1974).

EVIDENCE

• Procedural Considerations

•• Weight & Sufficiency. — Where it was stipulated that a defendant had been convicted of attempted aggravated rape within the 10-year period specified by La. Rev. Stat. Ann. § 14:95.1, and there was no doubt that a revolver was a weapon; and, because the revolver was found on the passenger seat of a car in which the defendant was asleep, the defendant had the revolver in his constructive possession, all of the elements of illegal possession of a firearm under § 14:95.1 were established, and the defendant’s motion for acquittal under La. Code Crim. Proc. Ann. art. 778 was properly denied. State v. Frank, 549 So. 2d 401, 1989 La. App. LEXIS 1536 (Sept. 1, 1989).

In a jury trial the sufficiency of the evidence could not be challenged by a motion for acquittal, La. Code Crim. Proc. Ann. art. 778, which was available only in judge trials, and a defendant failed to show a specific abuse of discretion in a trial judge’s review of a motion for a new trial under La. Code Crim. Proc. Ann. art. 851 on a charge of manslaughter while armed with a firearm. State v. Johnson, 514 So. 2d 684, 1987 La. App. LEXIS 10525 (Oct. 28, 1987).

Although defendants’ motion for a directed verdict of acquittal was properly denied because under La. Code Crim. Proc. Ann. art. 778, there was no right to such relief in a jury trial, on appeal the court treated the motion as a motion for a new trial and reviewed the sufficiency of the evidence under La. Code Crim. Proc. Ann. art. 821(B). State v. Sheppard, 472 So. 2d 267, 1985 La. App. LEXIS 8732 (June 25, 1985).

A defendant was not entitled to a directed verdict of acquittal in a jury trial where a motion for acquittal was not a proper way for a defendant to raise the issue of the sufficiency of the evidence. State v. Corkern, 461 So. 2d 1238, 1984 La. App. LEXIS 10390 (Dec. 28, 1984).

Pursuant to La. Code Crim. Proc. Ann. art. 778, a denial of a motion for a directed verdict in a jury trial was reviewable under the “no evidence” standard. State v. Williams, 420 So. 2d 1116, 1982 La. LEXIS 12243 (Oct. 18, 1982).

Where defendant was convicted of possession of marijuana, a controlled dangerous substance, with intent to distribute, his conviction was supported by sufficient evidence; numerous bags of marijuana were found in defendant’s apartment. State v. Korman, 397 So. 2d 1346, 1981 La. LEXIS 7923 (Apr. 6, 1981).

Defendant could no invoke insufficiency of the evidence in overturning his conviction for simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, because “insufficiency,” for purposes of a judgment of acquittal under La. Code Crim. Proc. Ann. art. 778, meant no evidence in support thereof, and “some” evidence, including defendant’s fingerprints on the broken and recently washed storefront window, linked him to the crime. State v. Penson, 351 So. 2d 1181, 1977 La. LEXIS 6843 (Nov. 14, 1977).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Law. 44 La. L. Rev. 279 (November, 1983).

Article: Postconviction Procedure. 44 La. L. Rev. 477 (November, 1983).

Note: Criminal Procedure—Directed Verdict of Acquittal. 44 Tul. L. Rev. 594 (April, 1970).


CHAPTER 2. TRIAL WITHOUT JURY.

Art. 779. Trial of misdemeanors.

A. A defendant charged with a misdemeanor in which the punishment, as set forth in the statute defining the offense, may be a fine in excess of one thousand dollars or imprisonment for more than six months shall be tried by a jury of six jurors, all of whom must concur to render a verdict.

B. The defendant charged with any other misdemeanor shall be tried by the court without a jury. (Amended by Acts 1968, No. 635, § 1; Acts 1974, Ex. Sess., No. 23, § 1, eff. Jan. 1, 1975; Acts 1975, 1st Ex. Sess., No. 16, § 1, eff. Jan. 28, 1975; Acts 1979, No. 56, § 1; Acts 1986, No. 852, § 1, eff. July 10, 1986; Acts 1988, No. 202, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is merely a stylistic revision of former R.S. 15:340.

(b) The term “misdemeanor” is defined in Art. 933(4); therefore, the definition contained in former R.S. 15:341 is not retained in the above article. See also, the definition of “misdemeanor” in R.S. 14:2.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — Defendant charged with simple battery under La. Rev. Stat. Ann. § 14:35 was not entitled to a jury trial under La. Code Crim. Proc. Ann. art. 779. State v. Duplantis, 296 So. 2d 818, 1974 La. LEXIS 3628 (June 10, 1974).

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — Where defendant was charged with driving while intoxicated and failure to maintain reasonable and proper control of a vehicle in a single bill of information, defendant was not entitled to a jury because the maximum sentence defendant could have received was six months or $500. State v. Sheldon, 541 So. 2d 219, 1989 La. App. LEXIS 402 (Mar. 14, 1989).

“Special costs” assessed convicted DWI first offenders under La. Code Crim. Proc. Ann. art. 887(C) and (D) and the “reinstatement fee” required by La. Rev. Stat. Ann. § 32:414 are simply costs, and not fines; thus, they should not be added to the authorized $500 fine under La. Rev. Stat. Ann. § 14:98 so as to trigger the right under La. Code Crim. Proc. Ann. art. 779(A) to trial by jury for punishment in excess of a specified amount. State v. Henderson, 491 So. 2d 647, 1986 La. LEXIS 6853 (July 7, 1986).

Trial court erred by refusing defendant’s request for a jury trial on his charge of a first offense of driving under the influence of intoxicants because the potential fines, including the reinstatement of license charge and other fees, exceeded the statutory amount and La. Code Crim. Proc. Ann. art. 779(A) embodied the constitutional requirement for jury trials in such a circumstance. State v. Henderson, 485 So. 2d 656, 1986 La. App. LEXIS 6418 (Mar. 13, 1986), reversed by 491 So. 2d 647, 1986 La. LEXIS 6853 (La. 1986).

• Pretrial Motions & Procedures

•• Joinder & Severance

••• Consolidation of Indictments. — Because defendant was arraigned on both cases at the same time, each minute entry contained the numbers of the two cases, the cases were tried together, a single verdict was rendered, and defendant was sentenced on both cases at the same time, the charges should be considered consolidated; thus, because the aggregate punishment for disturbing the peace and resisting an officer exceeded six months, defendant had a right to be tried by a jury. State v. Armant, 839 So. 2d 271, 2003 La. App. LEXIS 81 (Jan. 28, 2003).

• Trials

•• Defendant’s Rights

••• Right to Jury Trial

•••• General Overview. — Defendant’s conviction was reversed and remanded where he did not waive his right to trial by jury; defendant, who was charged on three separate bills of information and an affidavit, and who faced penalty exposure exceeded six months of confinement, was entitled to a trial by jury under La. Code Crim. Proc. Ann. art. 779. State v. Thomas, 720 So. 2d 91, 1998 La. App. LEXIS 2747 (Oct. 7, 1998), remanded by La. App. 98-231, 735 So. 2d 669, 1999 La. App. LEXIS 4 (La.App. 3 Cir. Jan. 6, 1999).

Where three misdemeanor charges against defendant totalled a potential punishment in excess of six months’ imprisonment, defendant should have been afforded a jury trial regardless of the prosecutor’s promise not to seek the maximum penalty; where the total potential punishment exceeded six months’ imprisonment, defendant was entitled to a jury under La. Const. art. I, § 17 and La. Code Crim. Proc. Ann. art. 779. State v. Gautreaux, 537 So. 2d 324, 1988 La. App. LEXIS 2803 (Dec. 20, 1988).

Because defendant did not waive a jury trial and elect to be tried by a judge under La. Code Crim. Proc. Ann. art. 780, he was entitled to have one under La. Code Crim. Proc. Ann. art. 779 and the State’s attempt to limit the punishment in order to avoid a jury trial required a reversal of the conviction and a remand. State v. Allain, 511 So. 2d 784, 1987 La. App. LEXIS 9905 (July 8, 1987).

“Special costs” assessed convicted DWI first offenders under La. Code Crim. Proc. Ann. art. 887(C) and (D) and the “reinstatement fee” required by La. Rev. Stat. Ann. § 32:414 are simply costs, and not fines; thus, they should not be added to the authorized $500 fine under La. Rev. Stat. Ann. § 14:98 so as to trigger the right under La. Code Crim. Proc. Ann. art. 779(A) to trial by jury for punishment in excess of a specified amount. State v. Henderson, 491 So. 2d 647, 1986 La. LEXIS 6853 (July 7, 1986).

Trial court erred by refusing defendant’s request for a jury trial on his charge of a first offense of driving under the influence of intoxicants because the potential fines, including the reinstatement of license charge and other fees, exceeded the statutory amount and La. Code Crim. Proc. Ann. art. 779(A) embodied the constitutional requirement for jury trials in such a circumstance. State v. Henderson, 485 So. 2d 656, 1986 La. App. LEXIS 6418 (Mar. 13, 1986), reversed by 491 So. 2d 647, 1986 La. LEXIS 6853 (La. 1986).

Defendant, who was charged with two offenses tried together, and which carried a total possible punishment of more than six months, was denied his right to a jury trial because there was no evidence that he was informed of his right to a jury trial or that he knowingly and intelligently waived that right. State v. Salata, 479 So. 2d 660, 1985 La. App. LEXIS 10392 (Dec. 11, 1985).

Defendant charged with simple battery under La. Rev. Stat. Ann. § 14:35 was not entitled to a jury trial under La. Code Crim. Proc. Ann. art. 779. State v. Duplantis, 296 So. 2d 818, 1974 La. LEXIS 3628 (June 10, 1974).

•••• Misdemeanors. — Where defendant was charged with taking mullet from state waters out of season and he was facing a fine more than $1000, defendant was entitled to a jury trial; the record did not indicate that the trial judge informed defendant of his right to a jury, so he could not have made a valid waiver of his right to a jury. State v. Thompson, 848 So. 2d 703, 2003 La. App. LEXIS 1641 (May 21, 2003).

Because defendant was arraigned on both cases at the same time, each minute entry contained the numbers of the two cases, the cases were tried together, a single verdict was rendered, and defendant was sentenced on both cases at the same time, the charges should be considered consolidated; thus, because the aggregate punishment for disturbing the peace and resisting an officer exceeded six months, defendant had a right to be tried by a jury. State v. Armant, 839 So. 2d 271, 2003 La. App. LEXIS 81 (Jan. 28, 2003).

Pursuant to La. Const. art. I, § 17 and La. Code Crim. Proc. Ann. art. 779, a misdemeanor is not triable by a jury unless the punishment that may be imposed exceeds six months’ imprisonment. State v. Chess, 762 So. 2d 1286, 2000 La. App. LEXIS 1714 (June 27, 2000).

Defendant’s right to a jury trial was violated where a misdemeanor offense and a driving under the influence charge were consolidated for trial and defendant was not informed of his right to a jury trial, and the conviction could not be used for enhancement purposes. State v. Worachek, 743 So. 2d 1269, 1999 La. App. LEXIS 3135 (Nov. 5, 1999), affirmed by La. App. 2001-1733, 818 So. 2d 795, 2002 La. App. LEXIS 983 (La.App. 1 Cir. Apr. 11, 2002).

While defendant was initially entitled to a jury trial pursuant to La. Const. art. I, § 17 and La. Code Crim. Proc. Ann. art. 779, after he was acquitted on one of the misdemeanor charges, he was no longer entitled to a jury trial on the remaining misdemeanor charge. State v. Booker, 780 So. 2d 1070, 1998 La. App. LEXIS 3994 (May 13, 1998).

Although defendant was charged with only misdemeanors, he was entitled to a jury trial pursuant to La. Code Crim. Proc. Ann. art. 779, because the case carried a penalty of six months or more. State v. Shroyer, 683 So. 2d 806, 1996 La. App. LEXIS 2262 (Oct. 1, 1996).

Where defendant was charged with the misdemeanor offense of resisting an officer, the appellate court lacked jurisdiction to entertain defendant’s claim that the conviction was not supported by substantial evidence, where defendant was not entitled to a jury trial. State v. Major, 597 So. 2d 108, 1992 La. App. LEXIS 976 (Mar. 31, 1992).

Where defendant was charged with driving while intoxicated and failure to maintain reasonable and proper control of a vehicle in a single bill of information, defendant was not entitled to a jury because the maximum sentence defendant could have received was six months or $500. State v. Sheldon, 541 So. 2d 219, 1989 La. App. LEXIS 402 (Mar. 14, 1989).

Although the two separate misdemeanor charges were joined at trial, defendant was nonetheless entitled to a jury trial under La. Code Crim. Proc. Ann. art. 779, because he was charged in two separate bills of information. State v. Burton, 540 So. 2d 1023, 1989 La. App. LEXIS 249 (Feb. 22, 1989).

Trial court erred by refusing defendant’s request for a jury trial on his charge of a first offense of driving under the influence of intoxicants because the potential fines, including the reinstatement of license charge and other fees, exceeded the statutory amount and La. Code Crim. Proc. Ann. art. 779(A) embodied the constitutional requirement for jury trials in such a circumstance. State v. Henderson, 485 So. 2d 656, 1986 La. App. LEXIS 6418 (Mar. 13, 1986), reversed by 491 So. 2d 647, 1986 La. LEXIS 6853 (La. 1986).

Defendant was not entitled to a jury trial under La. Code Crim. Proc. Ann. art. 779, with respect to his misdemeanor offenses when the offenses were not punishable by more than six months imprisonment and when the state charged defendant in one information for both offenses. State v. Johnson, 458 So. 2d 1301, 1984 La. LEXIS 10109 (Nov. 26, 1984).

Where two separate cases on defendant were tried together in a consolidated trial, the combined maximum sentences for the offenses could not be used to establish that defendant had a right to a jury trial. State v. Comeaux, 408 So. 2d 1099, 1981 La. LEXIS 10983 (Nov. 16, 1981).

A defendant charged with an offense pursuant to La. Code Crim. Proc. Ann. art. 779 may waive a trial by jury and elect to be tried by the court; a defendant charged with any other misdemeanor shall be tried by the court without a jury. State v. Seals, 255 LA. 1005, 233 So. 2d 914, 1970 La. LEXIS 3767 (Mar. 30, 1970).

Federal caselaw cited as authority for reversal of defendant’s conviction for simple battery, grounded on the assertion that defendant was denied the right to a jury trial because the provisions of La. Code Crim. Proc. Ann. art. 779, as they existed at the time of the trial, allowed for nonjury trial in misdemeanor cases, did not have retroactive application to defendant’s case. State v. George, 255 LA. 104, 229 So. 2d 715, 1969 La. LEXIS 3285 (Dec. 15, 1969), writ of certiorari denied by 398 U.S. 940, 90 S. Ct. 1842, 26 L. Ed. 2d 273, 1970 U.S. LEXIS 1687 (1970).

Defendants were entitled to a new trial where they were entitled to a jury trial under La. Code Crim. Proc. Ann. art. 779 and were deprived of a jury trial. State v. Orr, 253 LA. 752, 219 So. 2d 775, 1969 La. LEXIS 3155 (Feb. 24, 1969).

• Sentencing

•• Ranges. — Because defendant was arraigned on both cases at the same time, each minute entry contained the numbers of the two cases, the cases were tried together, a single verdict was rendered, and defendant was sentenced on both cases at the same time, the charges should be considered consolidated; thus, because the aggregate punishment for disturbing the peace and resisting an officer exceeded six months, defendant had a right to be tried by a jury. State v. Armant, 839 So. 2d 271, 2003 La. App. LEXIS 81 (Jan. 28, 2003).

• Appeals

•• Right to Appeal

••• Defendants. — Defendant who was convicted of the misdemeanor of trespass, not triable by jury, had no right to appeal his conviction. State v. Polkey, 669 So. 2d 2, 1996 La. App. LEXIS 75 (Jan. 17, 1996).

Defendant had no right of direct appeal from the judgment of conviction and sentence rendered by the juvenile court for neglect of family; while La. Code Crim. Proc. Ann. art. 912(C) provided that defendant could appeal a judgment imposing sentence, La. Code Crim. Proc. Ann. art. 912.1(B) further limits defendant’s right to appeal to cases triable by jury and there was no right to a jury trial under the provisions of La. Const. art. I, § 17 and La. Code Crim. Proc. Ann. art. 779 in defendant’s case. State v. Clause, 486 So. 2d 1206, 1986 La. App. LEXIS 6671 (Apr. 15, 1986).
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Art. 780. Right to waive trial by jury.

A. A defendant charged with an offense other than one punishable by death may knowingly and intelligently waive a trial by jury and elect to be tried by the judge. At the time of arraignment, the defendant in such cases shall be informed by the court of his right to waive trial by jury.

B. The defendant shall exercise his right to waive trial by jury in accordance with the time limits set forth in Article 521. However, with permission of the court, he may exercise his right to waive trial by jury at any time prior to the commencement of trial.

C. The defendant may withdraw a waiver of trial by jury unless the court finds that withdrawal of the waiver would result in interference with the administration of justice, unnecessary delay, unnecessary inconvenience to witnesses, or prejudice to the state. (Amended by Acts 1974, Ex. Sess., No. 24, § 1, eff. Jan. 1, 1975; Acts 1975, 1st Ex. Sess., No. 16, § 1, eff. Jan. 28, 1975; Acts 1985, No. 801, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1985. — (a) The 1985 amendment fixes a time for waiver of trial by jury. Although Louisiana Constitution Art. 1, § 17 (1974) gives defendant a right in noncapital cases to waive trial by jury, this is a reasonable limitation on the exercise of that right. The waiver is to be entered at arraignment; however, the judge may accept a waiver of jury trial at any time prior to the commencement of trial. In a jury trial, trial commences when the first prospective juror is called for examination. C.Cr.P. Art. 761.

(b) The 1985 amendment also satisfies the rule of State v. Catanese, 385 So. 2d 235 (La. 1980) regarding defendant’s option to withdraw a previously entered waiver of jury trial.

1966. — (a) This article is simply a converse restatement of former R.S. 15:342.

(b) The last portion of the article is taken from former R.S. 15:259, which in the 1928 Code of Criminal Procedure was placed among the articles dealing with arraignment.

(c) Const. Art. VII,§41 seems to require a five-man jury trial in cases not necessarily punishable by hard labor since the provision uses the word “shall”. A serious question of the validity of the waiver would arise, except for the fact that Const. Art. VII, §42 provides that district judges have authority to try all cases not necessarily punishable by hard labor “when the jury is waived by the defendant.”

(d) This article makes no mention of the time when the defendant must elect nor of the situation in which the defendant wishes to revoke his waiver. The provisions of this article have been operative since 1921, and there has been no problem with such matters. They have been handled satisfactorily under the general authority of courts to regulate their business.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Criminal Process

•••• Right to Jury Trial. — Defendant, who was charged with rape, did not make a knowing and intelligent waiver of his right to a jury trial as required by La. Const. art. 1, § 17 and La. Code Crim. Proc. Ann. arts. 780, 782; defense counsel improperly induced defendant to waive his right to a jury trial by falsely representing to defendant that a sentence cap had been arranged with the trial court. State v. Owens, 596 So. 2d 829, 1992 La. App. LEXIS 475 (Feb. 26, 1992), writ of certiorari denied by 600 So. 2d 678, 1992 La. LEXIS 2246 (La. 1992).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Homicide

••• Murder

•••• General Overview. — Defendant knowingly and intelligently waived his right to a jury trial where contemporaneous evidence, the minute entry, showed that the trial court informed him of his rights and that he waived his right to a jury trial after consulting with his attorney and in a subsequent motion for a new trial. State v. Jones, 846 So. 2d 908, 2003 La. App. LEXIS 1250 (Apr. 23, 2003).

Second degree murder defendant, under La. Code Crim. Proc. Ann. art. 780 (1974), could knowingly and intelligently waive a trial by jury and elect to be tried by the court. State v. Houston, 316 So. 2d 724, 1975 La. LEXIS 4398 (July 25, 1975).

•• Property Crimes

••• Burglary & Criminal Trespass

•••• General Overview. — Because defendant was convicted of aggravated burglary in violation of La. Rev. Stat. Ann. § 14:60, for which punishment was necessarily confinement at hard labor, La. Const. art. I, § 17 provided that he was to be tried before a jury of 12 unless he knowingly and intelligently waived his right pursuant to La. Code Crim. Proc. Ann. art. 780; because the record did not have a valid waiver of a trial by jury, the cause was to be remanded for an evidentiary hearing on the issue of whether a valid jury waiver was obtained from defendant. State v. Pierre, 733 So. 2d 674, 1999 La. App. LEXIS 1071 (Apr. 14, 1999).

• Search & Seizure

•• Warrantless Searches

••• Investigative Stops. — Defendant knowingly and intelligently waived his right to a jury trial, pursuant to La. Code Crim. Proc. Ann. art. 780; the record indicated that the judge personally addressed defendant and advised him of his right to either a judge or jury trial, whereby defendant orally waived in court, in the presence of his attorney, his right to a jury trial. State v. Jones, 773 So. 2d 234, 2000 La. App. LEXIS 2804 (Nov. 8, 2000), writ denied by La. 2001-0476, 805 So. 2d 1194, 2002 La. LEXIS 111 (La. Jan. 4, 2002).

• Guilty Pleas

•• Knowing & Intelligent Requirement. — Where defendant knowingly, intelligently and voluntarily waived his right to trial by jury under La. Code Crim. Proc. Ann. arts. 521 and 780(A) and (B), he was convicted of three counts of armed robbery. State v. Abbott, 634 So. 2d 911, 1994 La. App. LEXIS 414 (Feb. 28, 1994).

• Juries & Jurors

•• Jury Deliberations

••• General Overview. — Where defendant was convicted of murder by a jury verdict of 11 to one, the conviction was improper; the jury could not be waived in a capital case, and the only verdict that could convict was a unanimous verdict of 12 jurors. State v. Lott, 325 So. 2d 576, 1976 La. LEXIS 4889 (Jan. 19, 1976).

•• Waiver of Jury Trial

••• General Overview. — Record indicated that defendant gave a knowing and intelligent waiver of his right to a jury trial; defendant was personally informed by the trial court of his right to a jury trial and his option to waive that right, and at the same proceeding, in the presence of his attorney, defendant waived that right to a jury trial and indicated that he understood his choice. State v. Green, 880 So. 2d 179, 2004 La. App. LEXIS 1965 (Aug. 18, 2004), writ denied by La. 2004-2458, 893 So. 2d 84, 2005 La. LEXIS 1238 (La. Feb. 4, 2005).

While it is preferable for the trial court to advise a defendant of the right to trial by jury in open court before obtaining a waiver, it is not statutorily required. State v. Onstead, 875 So. 2d 908, 2004 La. App. LEXIS 1406 (May 26, 2004).

It is preferable, but not necessary, for a defendant to personally waive the right to a jury trial; counsel may waive the right on the defendant’s behalf, provided that the defendant’s decision to do so was made knowingly and intelligently. State v. Onstead, 875 So. 2d 908, 2004 La. App. LEXIS 1406 (May 26, 2004).

On appeal of defendant’s conviction for molestation of a juvenile over whom he had supervision or control, the appellate court found a patent error on the record; there was no indication that defendant knowingly and intelligently waived his right to a jury trial. State v. Onstead, 875 So. 2d 908, 2004 La. App. LEXIS 1406 (May 26, 2004).

Where it was not completely clear if defendant validly waived the right to a jury trial pursuant to La. Code Crim. Proc. Ann. art. 780(A), and a letter to the trial court judge from defendant’s counsel that defendant waived the right was insufficient evidence to show that defendant knowingly and intelligently waived the right, the matter was remanded for an evidentiary hearing; if a valid waiver was found, defendant’s right to appeal the ruling was reserved, and if a valid waiver was not found, defendant’s conviction was to be set aside and further proceedings ordered. State v. Zeringue, 862 So. 2d 186, 2003 La. App. LEXIS 3277 (Nov. 25, 2003), writ denied by La. 2003-3523, 870 So. 2d 298, 2004 La. LEXIS 1398 (La. Apr. 23, 2004).

Transcript of the proceedings indicated that the trial court determined the extent of defendant’s formal education, which ended at the eighth grade, and satisfied itself that defendant, who could neither read nor write, understood the English language well enough to understand what defendant’s attorney told defendant about the case, and especially, given the presence of defendant’s attorney at the time, defendant’s argument there was not an effective waiver of the right to a trial by jury, was rejected. State v. Chatman, 855 So. 2d 875, 2003 La. App. LEXIS 2506 (Sept. 24, 2003), writ denied by La. 2003-2821, 867 So. 2d 685, 2004 La. LEXIS 556 (La. Feb. 13, 2004).

Where only defense counsel indicated that defendant waived her right to a jury trial, and no inquiry was made to defendant herself, the matter was remanded for an evidentiary hearing that would determine if the waiver was made knowingly and intelligently; if it was not, the conviction would be set aside and a new trial would be ordered. State v. Terrase, 841 So. 2d 947, 2003 La. App. LEXIS 463 (Feb. 25, 2003).

Where defense counsel stated on the record that defendant elected a trial by judge, and defendant remained silent when his attorney conveyed his wish to be tried by the judge, defendant waived his right to trial by jury. State v. Santee, 834 So. 2d 533, 2002 La. App. LEXIS 3857 (Dec. 4, 2002).

Defendant’s convictions were reversed and remanded because there was no evidence that defendant knowingly and intelligently waived her right to a trial by jury under the provisions of La. Code Crim. Proc. Ann. art. 780. State v. Pierre, 827 So. 2d 619, 2002 La. App. LEXIS 2957 (Oct. 2, 2002), reversed by, remanded by La. 2002-2665, 842 So. 2d 321, 2003 La. LEXIS 727 (La. Mar. 28, 2003).

Where defendant, convicted of simple burglary of an inhabited dwelling, made an intelligent and voluntary choice to be tried by judge rather than jury, he was precluded from raising any assignment of error relative to the habitual offender proceeding. State v. Comeaux, 774 So. 2d 322, 2000 La. App. LEXIS 2939 (Nov. 21, 2000), writ denied by La. 2000-3516, 801 So. 2d 359, 2001 La. LEXIS 3039 (La. Nov. 9, 2001), writ denied by La. 2002-1599, 843 So. 2d 391, 2003 La. LEXIS 1532 (La. May 9, 2003).

Trial court did not abuse its discretion in denying defendant’s motion for a new trial because defendant knowingly and intelligently waived the right to a jury trial, defendant’s admission in a confession that defendant sold drugs in the past had independent relevance in satisfying the intent element of the crime of possession with intent to distribute heroin, and the trial court’s error in admitting part of defendant’s confession that admitted to using heroin the day of the arrest was harmless. State v. Quest, 772 So. 2d 772, 2000 La. App. LEXIS 2534 (Oct. 18, 2000), writ denied by La. 2000-3137, 800 So. 2d 866, 2001 La. LEXIS 3682 (La. Nov. 2, 2001).

Defendant voluntarily and knowingly waived the right to a jury trial where defense counsel on the day of the trial advised the trial court that defendant wished to waive the right to a jury trial, the trial court allowed the waiver pursuant to La. Code Crim. Proc. Ann. art. 780(B) after defendant was advised on the record of the right to a jury trial and expressly waived it on the record, and the transcript showed that defendant understood the proceedings. State v. Quest, 772 So. 2d 772, 2000 La. App. LEXIS 2534 (Oct. 18, 2000), writ denied by La. 2000-3137, 800 So. 2d 866, 2001 La. LEXIS 3682 (La. Nov. 2, 2001).

Apparent failure of defendant and his attorney to respond when told of defendant’s right to a jury and of an option to waive that right in a trial in which he was charged with first-degree robbery did not constitute a waiver of that right; La. Code Crim. Proc. Ann. art. 780 provided that the waiver of the right to a jury trial could never have been presumed, and the record did not indicate that defendant affirmatively waived that right. State v. James, 751 So. 2d 419, 2000 La. App. LEXIS 73 (Jan. 25, 2000).

Because defendant was convicted of aggravated burglary in violation of La. Rev. Stat. Ann. § 14:60, for which punishment was necessarily confinement at hard labor, La. Const. art. I, § 17 provided that he was to be tried before a jury of 12 unless he knowingly and intelligently waived his right pursuant to La. Code Crim. Proc. Ann. art. 780; because the record did not have a valid waiver of a trial by jury, the cause was to be remanded for an evidentiary hearing on the issue of whether a valid jury waiver was obtained from defendant. State v. Pierre, 733 So. 2d 674, 1999 La. App. LEXIS 1071 (Apr. 14, 1999).

Where defense counsel indicated to the trial court that defendant waived his right to a jury trial under La. Code Crim. Proc. Ann. art. 780, the trial court erred in failing to personally address defendant on the record and elicit such a waiver from defendant himself. State v. Harvey, 631 So. 2d 1292, 1994 La. App. LEXIS 96 (Jan. 27, 1994).

Defendant, who was charged with rape, did not make a knowing and intelligent waiver of his right to a jury trial as required by La. Const. art. 1, § 17 and La. Code Crim. Proc. Ann. arts. 780, 782; defense counsel improperly induced defendant to waive his right to a jury trial by falsely representing to defendant that a sentence cap had been arranged with the trial court. State v. Owens, 596 So. 2d 829, 1992 La. App. LEXIS 475 (Feb. 26, 1992), writ of certiorari denied by 600 So. 2d 678, 1992 La. LEXIS 2246 (La. 1992).

Defendant was not coerced into waiving his right to a jury trial in order to obtain a recess because the record showed that he took the option of a bench trial as a trial strategy because the bench trial gave him the benefit of several continuances, which could not have been afforded him during a jury trial. State v. Coleman, 572 So. 2d 750, 1990 La. App. LEXIS 2984 (Dec. 20, 1990), remanded by 576 So. 2d 518, 1991 La. LEXIS 732 (La. 1991).

Where, at arraignment, the defendant was advised of his rights, including his right to a jury trial, and, sometime thereafter, with the advice of his counsel, he affirmatively waived a jury trial, apparently based on a strategic decision that he would receive a lighter sentence if the case were tried without a jury, under U.S. Const. amend. VI and La. Const. art. I, §§ 16, 17 the trial judge was not required to hold a hearing to investigate the waiver. State v. Frank, 549 So. 2d 401, 1989 La. App. LEXIS 1536 (Sept. 1, 1989).

In defendant’s conviction for possession with intent to distribute Phencylidine, defendant had not knowingly and intelligently waived his right to jury trial under La. Code Crim. Proc. Ann. art. 780 where the record was devoid of any indication that defendant had been informed by the trial judge of his right to a jury trial. State v. Page, 541 So. 2d 409, 1989 La. App. LEXIS 531 (Mar. 30, 1989), writ of certiorari denied by 548 So. 2d 323, 1989 La. LEXIS 2074 (La. 1989).

Defendant, who was charged with two offenses tried together, and which carried a total possible punishment of more than six months, was denied his right to a jury trial because there was no evidence that he was informed of his right to a jury trial or that he knowingly and intelligently waived that right. State v. Salata, 479 So. 2d 660, 1985 La. App. LEXIS 10392 (Dec. 11, 1985).

Because defendant was subject to a prison term of over six months, he was entitled to a jury trial; because a waiver of the right could not be presumed per La. Code Crim. Proc. Ann. art. 780, a conviction reversal was constitutionally mandated by La. Const. art. I, § 17. State v. Goza, 467 So. 2d 24, 1985 La. App. LEXIS 8314 (Feb. 26, 1985).

An individual convicted of aggravated rape was found to have voluntarily and knowingly waived his right to a trial by jury after being questioned by his defense counsel in open court. State v. Wilson, 437 So. 2d 272, 1983 La. LEXIS 11386 (Sept. 2, 1983).

Where defendant did not claim that he was unaware of his right to waive a jury trial, but only that that the trial judge should have advised him of his right to waive trial by jury, in accord with La. Code Crim. Proc. Ann. art. 780, there was no reversible error. State v. Parker, 416 So. 2d 545, 1982 La. LEXIS 11369 (June 21, 1982).

In the absence of any showing of prejudice to defendant, the mere fact that defendant did not receive an advisement from the court concerning waiver of a jury did not warrant reversal of his conviction. State v. Ardoin, 340 So. 2d 1362, 1976 La. LEXIS 4292 (Dec. 13, 1976).

Where defendant was convicted of murder by a jury verdict of 11 to one, the conviction was improper; the jury could not be waived in a capital case, and the only verdict that could convict was a unanimous verdict of 12 jurors. State v. Lott, 325 So. 2d 576, 1976 La. LEXIS 4889 (Jan. 19, 1976).

• Trials

•• Bench Trials. — Defendant knowingly and intelligently waived his right to a jury trial where contemporaneous evidence, the minute entry, showed that the trial court informed him of his rights and that he waived his right to a jury trial after consulting with his attorney and in a subsequent motion for a new trial. State v. Jones, 846 So. 2d 908, 2003 La. App. LEXIS 1250 (Apr. 23, 2003).

•• Defendant’s Rights

••• Right to Jury Trial

•••• General Overview. — It was sufficient for a trial judge to ascertain whether a habeas corpus petitioner had been made aware of the petitioner’s right to a jury trial by the petitioner’s counsel and ascertained the petitioner’s waiver of that right on the record. Desalvo v. Cain, 2002 U.S. Dist. LEXIS 13456 (July 16, 2002).

Trial court properly found that defendant had knowingly and intelligently waived his right to a jury trial; the trial court specifically advised defendant of his right to trial by jury and recorded defendant’s decision in the record. State v. Roberts, 796 So. 2d 779, 2001 La. App. LEXIS 2114 (Oct. 3, 2001), writ denied by La. 2001-2974, 825 So. 2d 1163, 2002 La. LEXIS 2741 (La. Sept. 20, 2002).

Apparent failure of defendant and his attorney to respond when told of defendant’s right to a jury and of an option to waive that right in a trial in which he was charged with first-degree robbery did not constitute a waiver of that right; La. Code Crim. Proc. Ann. art. 780 provided that the waiver of the right to a jury trial could never have been presumed, and the record did not indicate that defendant affirmatively waived that right. State v. James, 751 So. 2d 419, 2000 La. App. LEXIS 73 (Jan. 25, 2000).

Where defendant’s attorney alone signed a motion to waive jury trial, and defendant was not present and was not shown to have been informed of the right to jury trial granted under La. Const. art. I, § 17, and art. 780, the waiver could not be considered as having been knowingly and intelligently made as required under La. Code Crim. Proc. Ann. art. 780. State v. Morris, 607 So. 2d 1000, 1992 La. App. LEXIS 3287 (Nov. 4, 1992), set aside by, remanded by 615 So. 2d 327, 1993 La. LEXIS 1031 (La. 1993).

Trial court did not fail to inform defendant of her right to trial by jury, where the docket master and minute entry indicated that defendant was advised at her arraignment of her right to trial by jury, and the waiver of jury trial transcripts indicated that defendant was advised at her arraignment of her right to trial by jury and waived that right. State v. Hardy, 579 So. 2d 484, 1991 La. App. LEXIS 1033 (Apr. 30, 1991).

Defendant was not coerced into waiving his right to a jury trial in order to obtain a recess because the record showed that he took the option of a bench trial as a trial strategy because the bench trial gave him the benefit of several continuances, which could not have been afforded him during a jury trial. State v. Coleman, 572 So. 2d 750, 1990 La. App. LEXIS 2984 (Dec. 20, 1990), remanded by 576 So. 2d 518, 1991 La. LEXIS 732 (La. 1991).

Where, at arraignment, the defendant was advised of his rights, including his right to a jury trial, and, sometime thereafter, with the advice of his counsel, he affirmatively waived a jury trial, apparently based on a strategic decision that he would receive a lighter sentence if the case were tried without a jury, under U.S. Const. amend. VI and La. Const. art. I, §§ 16, 17 the trial judge was not required to hold a hearing to investigate the waiver. State v. Frank, 549 So. 2d 401, 1989 La. App. LEXIS 1536 (Sept. 1, 1989).

Because defendant did not waive a jury trial and elect to be tried by a judge under La. Code Crim. Proc. Ann. art. 780, he was entitled to have one under La. Code Crim. Proc. Ann. art. 779 and the State’s attempt to limit the punishment in order to avoid a jury trial required a reversal of the conviction and a remand. State v. Allain, 511 So. 2d 784, 1987 La. App. LEXIS 9905 (July 8, 1987).

Defendant, who was charged with two offenses tried together, and which carried a total possible punishment of more than six months, was denied his right to a jury trial because there was no evidence that he was informed of his right to a jury trial or that he knowingly and intelligently waived that right. State v. Salata, 479 So. 2d 660, 1985 La. App. LEXIS 10392 (Dec. 11, 1985).

Because defendant was subject to a prison term of over six months, he was entitled to a jury trial; because a waiver of the right could not be presumed per La. Code Crim. Proc. Ann. art. 780, a conviction reversal was constitutionally mandated by La. Const. art. I, § 17. State v. Goza, 467 So. 2d 24, 1985 La. App. LEXIS 8314 (Feb. 26, 1985).

Conviction was reversed because the record was silent as to whether defendant was informed of his right to a jury trial and whether he knowingly and intelligently waived his right as required by La. Code Crim. Proc. Ann. art. 780. State v. Smith, 447 So. 2d 4, 1984 La. App. LEXIS 7990 (Feb. 1, 1984).

Defendant, who faced 42 months of possible imprisonment, was granted a new trial because he was never informed of his right to a jury trial and never made a knowing and intelligent waiver of that right. State v. Suggs, 432 So. 2d 1016, 1983 La. App. LEXIS 8469 (May 17, 1983).

•••• Felonies. — Defendant knowingly and intelligently waived his right to a jury trial where contemporaneous evidence, the minute entry, showed that the trial court informed him of his rights and that he waived his right to a jury trial after consulting with his attorney and in a subsequent motion for a new trial. State v. Jones, 846 So. 2d 908, 2003 La. App. LEXIS 1250 (Apr. 23, 2003).

Defendant expressly waived his right to a jury trial where the trial judge personally asked him, on the record, whether he had indicated to his attorney that he wished to waive his right to a jury trial and to be tried in a judge trial, whether his attorney had explained to him that he had a right to be tried by a jury of his peers, whether he understood that, and whether he was electing to proceed with a judge trial, and defendant responded affirmatively to all inquiries. State v. Ruffin, 836 So. 2d 625, 2002 La. App. LEXIS 4144 (Dec. 30, 2002), writ denied by La. 2003-3473, 888 So. 2d 831, 2004 La. LEXIS 3740 (La. Dec. 10, 2004).

Defendant voluntarily waived his right to a jury trial where, inter alia, the transcript indicated the judge addressed and questioned defendant in the presence of his attorney as to whether he understood he had right to trial by judge or jury and defendant said he did. State v. Lee, 826 So. 2d 616, 2002 La. App. LEXIS 2665 (Aug. 21, 2002), writ of certiorari denied by La. 2002-2549, 852 So. 2d 1019, 2003 La. LEXIS 2371 (La. Sept. 5, 2003).

Where minutes of arraignment did not reflect that defendant was informed of her right to a jury trial, nor that she waived that right, and no transcript of the arraignment was included in the record, record did not reflect affirmative waiver of the right, and, as waiver of a jury trial can never be presumed, remand was required for determination of the waiver of jury trial issue. State v. Hampton, 782 So. 2d 1045, 2001 La. App. LEXIS 26 (Jan. 23, 2001).

Because defendant was convicted of aggravated burglary in violation of La. Rev. Stat. Ann. § 14:60, for which punishment was necessarily confinement at hard labor, La. Const. art. I, § 17 provided that he was to be tried before a jury of 12 unless he knowingly and intelligently waived his right pursuant to La. Code Crim. Proc. Ann. art. 780; because the record did not have a valid waiver of a trial by jury, the cause was to be remanded for an evidentiary hearing on the issue of whether a valid jury waiver was obtained from defendant. State v. Pierre, 733 So. 2d 674, 1999 La. App. LEXIS 1071 (Apr. 14, 1999).

The defendant’s waiver in open court of his right to a jury after his obtaining the services of an attorney, satisfied the knowing and voluntary requirements of La. Code Crim. Proc. Ann. art. 780. State v. Moya, 539 So. 2d 756, 1989 La. App. LEXIS 152 (Feb. 8, 1989).

Second degree murder defendant, under La. Code Crim. Proc. Ann. art. 780 (1974), could knowingly and intelligently waive a trial by jury and elect to be tried by the court. State v. Houston, 316 So. 2d 724, 1975 La. LEXIS 4398 (July 25, 1975).

•••• Misdemeanors. — Where defendant was charged with taking mullet from state waters out of season and the fine that he was facing was more than $1000, defendant was entitled to a jury trial, and the offenses should have been considered consolidated; the record did not indicate that the trial judge informed defendant of his right to a jury, so he could not have made a valid waiver of his right to a jury. State v. Thompson, 848 So. 2d 703, 2003 La. App. LEXIS 1641 (May 21, 2003).

Although defendant was entitled to a jury trial for defendant’s misdemeanor charges of disturbing the peace and resisting arrest, where the record was silent regarding whether defendant waived the right to a jury trial, the case had to be remanded to the trial court for an evidentiary hearing to determine whether defendant knowingly and intelligently waived the right to a jury trial. State v. Armant, 839 So. 2d 271, 2003 La. App. LEXIS 81 (Jan. 28, 2003).

Where the transcript failed to reveal that defendant was made aware of his constitutional right to a jury trial in his consolidated trial of several misdemeanor charges, there was no basis to conclude that the waiver was knowing or intelligent, as required by La. Const. art. I, § 17 and La. Code Crim. Proc. Ann. art. 780. State v. Boult, 440 So. 2d 766, 1983 La. App. LEXIS 9730 (Nov. 29, 1983).

••• Right to Public Trial. — Where defendant was convicted of driving while intoxicated, fourth offense, the record failed to reflect that defendant waived his right to a jury trial; the case had to be remanded to the trial court for an evidentiary hearing on the issue of a valid waiver, and if the trial court, on remand, found defendant did validly waive his right to a jury trial, defendant’s right to appeal the adverse ruling was reserved. State v. Lokey, 840 So. 2d 653, 2003 La. App. LEXIS 457 (Feb. 25, 2003), writ denied by La. 2003-1212, 857 So. 2d 518, 2003 La. LEXIS 3291 (La. Nov. 7, 2003), remanded by La. App. 04-616, 889 So. 2d 1151, 2004 La. App. LEXIS 2909 (La.App. 5 Cir. Nov. 30, 2004).

• Appeals

•• Standards of Review

••• Abuse of Discretion

•••• General Overview. — Trial court did not abuse its discretion in denying defendant’s motion for a new trial because defendant knowingly and intelligently waived the right to a jury trial, defendant’s admission in a confession that defendant sold drugs in the past had independent relevance in satisfying the intent element of the crime of possession with intent to distribute heroin, and the trial court’s error in admitting part of defendant’s confession that admitted to using heroin the day of the arrest was harmless. State v. Quest, 772 So. 2d 772, 2000 La. App. LEXIS 2534 (Oct. 18, 2000), writ denied by La. 2000-3137, 800 So. 2d 866, 2001 La. LEXIS 3682 (La. Nov. 2, 2001).
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Art. 781. Charges in cases tried without a jury.

When a case is tried without a jury the state or the defendant may request the court to charge itself in accordance with written charges presented to the court. The requested charges shall be governed by the rules of procedure relative to requested charges in jury cases.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is simply a stylistic revision of the source.

(b) The provision of former R.S. 15:393 specifically allowing a bill of exceptions if the proposed charge is rejected is omitted, since Title XXVIII, on bills of exceptions, is broad enough to cover any ruling on any point.

(c) Tying in the procedure relative to requested charges to juries makes it unnecessary to repeat the provisions governing the time when the charge must be submitted, the effect of overruling an erroneous charge, etc.

(d) It is not necessary to require the court to charge itself generally on all aspects of the case, such as elements of the offense, burden of proof, reasonable doubt, etc., in addition to the charges requested. The purpose of this article and the source provision is to isolate, for appellate review, the thinking of the judge with reference to particular, not ordinary, legal issues.

(e) It is possible for a judge to accept a proposed charge and yet intellectually not apply it at all. This possibility raises the question of whether the appellate court has jurisdiction over the facts in cases tried without a jury. In Orleans Parish, in cases not appealable to the Supreme Court, the appeal is made to judges of the Criminal District Court, sitting as an appellate court, and the appeal is “on questions of law and fact.” Const. Art. VII,§83. But no such appeal lies in cases tried in parishes other than Orleans, and in cases from those parishes appealed to the Supreme Court, the appeal is clearly on the law alone. Const. Art. VII,§10.
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CRIMINAL LAW & PROCEDURE

• Appeals

•• Reviewability

••• Preservation for Review

•••• General Overview. — In the context of an alleged erroneous presumption, the proper method of preserving such an issue of law for appellate review is to request the judge to charge himself before the verdict as to the disputed issue of law, as provided for in La. Code Crim. Proc. Ann. art. 781, and to object to it if it is incorrect, under La. Code Crim. Proc. Ann. art. 841, or if the trial court refuses to give a special charge correctly stating the law, under La. Code Crim. Proc. Ann. art. 807. State v. Strickland, 398 So. 2d 1062, 1981 La. LEXIS 8059 (May 18, 1981).

CHAPTER 3. TRIAL BY JURY.

SECTION 1. GENERAL PROVISIONS.

Art. 782. Number of jurors composing jury; number which must concur; waiver.

A. Cases in which punishment may be capital shall be tried by a jury of twelve jurors, all of whom must concur to render a verdict. Cases in which punishment is necessarily confinement at hard labor shall be tried by a jury composed of twelve jurors, ten of whom must concur to render a verdict. Cases in which the punishment may be confinement at hard labor shall be tried by a jury composed of six jurors, all of whom must concur to render a verdict.

B. Trial by jury may be knowingly and intelligently waived by the defendant except in capital cases. (Amended by Acts 1974, Ex. Sess., No. 25, § 1, eff. Jan. 1, 1975; Acts 1975, 1st Ex. Sess., No. 16, § 1, eff. Jan. 28, 1975; Acts 1979, No. 56, § 2.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is taken substantially from the constitutional source provision. It condenses in terse clear terms all that is stated in former R.S. 15:337, 15:338, 15:339 and 15:342.

(b) In 1962 and 1964, proposals to amend the constitution to abolish the five-man jury were defeated in the legislature. The 1962 proposal was recommended by the Louisiana State Law Institute, and the 1964 proposal was sponsored by the Louisiana District Attorneys’ Association.

(c) The supreme court ruled in State v. Stanford, 204 La. 439, 15 So.2d 817 (1943), that the number of jurors to try a case is determined by the gravity or nature of the crime charged, and not by the verdict returned of a lesser offense.

CROSS REFERENCES

Louisiana Law. — Aggravated rape, see La. R.S. 14:42.
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CONSTITUTIONAL LAW

• The Judiciary

•• Case or Controversy

••• Constitutionality of Legislation

•••• General Overview. — La. Code Crim. Proc. Ann. art. 782 is constitutional. State v. Brumfield, 254 LA. 999, 229 So. 2d 76, 1969 La. LEXIS 3230 (Nov. 10, 1969).

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Scope of Protection. — Defendant’s conviction for the unauthorized use of a movable valued in excess of $1,000 was proper where he was validly charged with a bill of information under La. Code Crim. Proc. Ann. art. 382 and convicted by a jury under La. Code Crim. Proc. Ann. art. 782. State v. Taylor, 495 So. 2d 996, 1986 La. App. LEXIS 7790 (Oct. 8, 1986), writ denied by 499 So. 2d 84, 1987 La. LEXIS 8219 (La. 1987), writ of certiorari denied by 484 U.S. 812, 108 S. Ct. 214, 98 L. Ed. 2d 178, 1987 U.S. LEXIS 3906, 56 U.S.L.W. 3248 (1987).

••• Criminal Process

•••• Right to Jury Trial. — Where a defendant was convicted of possession of cocaine, which was punishable by a tern of imprisonment with or without hard labor for mot more than five years, the defendant was entitled under La. Const. art. 1, § 17 and La. Code Crim. Proc. Ann. art. 782 to a trial by jury, and where the defendant was tried by a judge and the record was devoid of any evidence regarding waiver of the right to trial by jury, the case was remanded for an evidentiary hearing to determine whether the defendant knowingly and intelligently waived the right to jury trial. State v. Stoltz, 717 So. 2d 1243, 1998 La. App. LEXIS 2467 (Aug. 25, 1998).

Defendant, who was charged with rape, did not make a knowing and intelligent waiver of his right to a jury trial as required by La. Const. art. 1, § 17 and La. Code Crim. Proc. Ann. arts. 780, 782; defense counsel improperly induced defendant to waive his right to a jury trial by falsely representing to defendant that a sentence cap had been arranged with the trial court. State v. Owens, 596 So. 2d 829, 1992 La. App. LEXIS 475 (Feb. 26, 1992), writ of certiorari denied by 600 So. 2d 678, 1992 La. LEXIS 2246 (La. 1992).

Defendant’s conviction for armed robbery, by a non-unanimous jury, was not unconstitutional, where the constitutionality of La. Code Crim. Proc. Ann. art. 782 had previously been decided by the Louisiana Supreme Court. State v. Green, 390 So. 2d 1253, 1980 La. LEXIS 9051 (Oct. 6, 1980).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — Because the penalty for distribution of marijuana was necessarily at hard labor defendants had to be tried before a jury of 12 members, and defendants who were tried before a five-person (now six person) jury had their convictions reversed and remanded for new trial. State v. Bennett, 270 So. 2d 840, 1972 La. LEXIS 5873 (Dec. 20, 1972).

••• Possession

•••• General Overview. — Because the crime of possession of LSD, a violation of La. Rev. Stat. Ann. § 40:976 could be punishable by hard labor and did not necessarily have to be punished by such, it did not fall within the purview of La. Code Crim. Proc. Ann. art. 782 so that a five-person jury could try the case. State v. Stewart, 292 So. 2d 677, 1974 La. LEXIS 3436 (Mar. 25, 1974).

•• Crimes Against Persons

••• Robbery

•••• General Overview. — Armed robbery and first degree robbery counts were similar offenses and could be tried by the same mode of trial. State v. Coston, 800 So. 2d 907, 2001 La. App. LEXIS 2360 (Sept. 5, 2001), writ denied by La. 2001-2819, 826 So. 2d 1115, 2002 La. LEXIS 2912 (La. Oct. 4, 2002).

Offenses of armed robbery and first degree robbery are similar in nature and triable by the same mode of trial. State v. Sam, 761 So. 2d 72, 2000 La. App. LEXIS 1241 (Apr. 19, 2000), writ denied by La. 2000-1890, 796 So. 2d 672, 2001 La. LEXIS 2807 (La. Sept. 14, 2001).

•• Homicide

••• General Overview. — Pursuant to La. Code Crim. Proc. Ann. art. 807, a trial court properly refused to give a special charge that the verdict of second degree murder required the concurrence of all 12 members of the jury because crimes punishable by life imprisonment at hard labor under La. Rev. Stat. Ann. § 14:30.1, unlike capital cases under La. Code Crim. Proc. Ann. art. 782, did not require unanimous verdicts. State v. Wright, 332 So. 2d 240, 1976 La. LEXIS 4645 (May 17, 1976).

••• Murder

•••• General Overview. — District attorney was inherently empowered in open court more than four months before trial to amend the indictment that charged first-degree murder to charge the lesser-included crime of second-degree murder although there was no specific code authorization for this procedure; grand jury indictment did not vest in defendant the right to a unanimous jury verdict. State v. Gilmore, 332 So. 2d 789, 1976 La. LEXIS 4614 (May 17, 1976).

Defendant found unanimously guilty of second degree murder had no tangible grounds to complain on given his statement that he was not informed of his rights under the Constitution of 1921 in which a defendant was entitled only to a jury of 12 members, of whom nine had to concur to reach a verdict, La. Code Crim. Proc. Ann. art. 782; whereas La. Const. art. I, § 17 entitles a defendant only to a jury of 12 members, of whom 10 have to concur to reach a verdict. State v. Houston, 316 So. 2d 724, 1975 La. LEXIS 4398 (July 25, 1975).

•••• Capital Murder

••••• General Overview. — A unanimous jury was required to render any verdict where defendant was being prosecuted under an unamended charge of first degree murder, a capital offense, whether for first-degree murder or a lesser-included offense, notwithstanding the fact that the state stipulated that it would not seek the death penalty; thus, defendant’s conviction for manslaughter by 10 out of 12 jurors was set aside as plain error. State v. Goodley, 398 So. 2d 1068, 1981 La. LEXIS 8061 (May 18, 1981).

•• Inchoate Crimes

••• Attempt

•••• General Overview. — Defendant’s conviction of attempted armed robbery by a verdict of 11 to 1 was not unconstitutional. State v. Coleman, 470 So. 2d 590, 1985 La. App. LEXIS 9752 (May 29, 1985).

•• Miscellaneous Offenses

••• Contempt

•••• General Overview. — Pursuant to La. Code Crim. Proc. Ann. art. 782, a chiropractor was entitled to be tried by a jury of five in a Louisiana contempt proceeding in which a maximum fine of $1,000, or imprisonment for not more than 12 months, or both, could be imposed. Louisiana State Board of Medical Examiners v. Bates, 258 LA. 1049, 249 So. 2d 127, 1971 La. LEXIS 4226 (June 7, 1971).

•• Property Crimes

••• Larceny & Theft

•••• General Overview. — Theft is a crime punishable by imprisonment with or without hard labor and, therefore, a six-person jury is required. State v. Brown, 849 So. 2d 566, 2003 La. App. LEXIS 1348 (May 9, 2003).

Defendant’s conviction and sentence for theft was proper where she knowingly and intelligently waived her right to a jury trial. State v. Houston, 648 So. 2d 948, 1994 La. App. LEXIS 3541 (Dec. 14, 1994).

•• Sex Crimes

••• Sexual Assault

•••• General Overview. — Offense of molestation of a juvenile carries a penalty which may be imposed with or without hard labor and may be tried only by a six-member jury. State v. Peace, 766 So. 2d 630, 2000 La. App. LEXIS 2075 (Aug. 23, 2000).

• Accusatory Instruments

•• Indictments

••• General Overview. — Given that two criminal episodes were of the same or similar character, the punishment for both aggravated rape and aggravated burglary was necessarily confinement at hard labor, the mode of trial, a 12-member jury, 10 of whom had to concur to render a verdict, was the same, the offenses were properly charged in the same indictment, and there was no indication that the jury was confused by the various counts or was unable to segregate the various charges and evidence, therefore, a trial court did not abuse its discretion in denying a defendant’s motion to sever the offenses. State v. Smith, 600 So. 2d 745, 1992 La. App. LEXIS 1403 (May 13, 1992).

District attorney was inherently empowered in open court more than four months before trial to amend the indictment that charged first-degree murder to charge the lesser-included crime of second-degree murder although there was no specific code authorization for this procedure; grand jury indictment did not vest in defendant the right to a unanimous jury verdict. State v. Gilmore, 332 So. 2d 789, 1976 La. LEXIS 4614 (May 17, 1976).

•• Informations

••• General Overview. — Defendant’s conviction for the unauthorized use of a movable valued in excess of $1,000 was proper where he was validly charged with a bill of information under La. Code Crim. Proc. Ann. art. 382 and convicted by a jury under La. Code Crim. Proc. Ann. art. 782. State v. Taylor, 495 So. 2d 996, 1986 La. App. LEXIS 7790 (Oct. 8, 1986), writ denied by 499 So. 2d 84, 1987 La. LEXIS 8219 (La. 1987), writ of certiorari denied by 484 U.S. 812, 108 S. Ct. 214, 98 L. Ed. 2d 178, 1987 U.S. LEXIS 3906, 56 U.S.L.W. 3248 (1987).

•• Multiplicity

••• General Overview. — The requirement of La. Code Crim. Proc. Ann. art. 493 that the offenses be triable by the same mode of trial clearly refers to the mode of trial as determined under the provisions of La. Code Crim. Proc. Ann. art. 782(A) and La. Const. art. I, § 17. State v. Barnett, 700 So. 2d 1005, 1997 La. App. LEXIS 2276 (Sept. 23, 1997).

• Pretrial Motions & Procedures

•• Joinder & Severance

••• Severance of Offenses. — Armed robbery and first degree robbery counts were similar offenses and could be tried by the same mode of trial. State v. Coston, 800 So. 2d 907, 2001 La. App. LEXIS 2360 (Sept. 5, 2001), writ denied by La. 2001-2819, 826 So. 2d 1115, 2002 La. LEXIS 2912 (La. Oct. 4, 2002).

Denial of defendant’s motion to sever the three offenses of armed robbery under La. Code Crim. Proc. Ann. art. 495.1, was affirmed when the three offenses charged in the single bill of information was proper under La. Code Crim. Proc. Ann. art. 493, as the charged offenses were of a similar character and were triable by the same mode of trial, La. Code Crim. Proc. Ann. art. 782, and the probative value of the other crimes evidence was so great that society was vindicated for lumping the three offenses together, and depriving defendant the right to a trial for one offense only. State v. Horton, 458 So. 2d 445, 1984 La. LEXIS 9653 (Sept. 20, 1984).

• Juries & Jurors

•• Jury Deliberations

••• General Overview. — Other jurors’ testimony that the verdict was unanimous, in defendant’s hearing on her motion to set aside her conviction because one juror allegedly voted not guilty, was sufficient under La. Code Crim. Proc. Ann. art. 782(A) to support her conviction. State v. Duncan, 593 So. 2d 693, 1991 La. App. LEXIS 3625 (Dec. 27, 1991), writ of certiorari denied by 594 So. 2d 876, 1992 La. LEXIS 656 (La. 1992).

•• Province of Court & Jury

••• General Overview. — Where defendant was convicted of armed robbery and sentenced as a multiple offender, conviction was proper; defendant expressly waived his right to a trial by jury. State v. Jackson, 665 So. 2d 467, 1995 La. App. LEXIS 3271 (Nov. 15, 1995).

•• Size of Jury

••• General Overview. — Theft is a crime punishable by imprisonment with or without hard labor and, therefore, a six-person jury is required. State v. Brown, 849 So. 2d 566, 2003 La. App. LEXIS 1348 (May 9, 2003).

Defendant’s conviction for aggravated flight from an officer was reversed and his sentence vacated where that was an offense necessarily punishable at hard labor and thus required a jury of 12; defendant had been tried by 6 jurors, which was an error patent, and thus, the verdict was null. State v. Brown, 849 So. 2d 566, 2003 La. App. LEXIS 1348 (May 9, 2003).

Because La. Const. art. I, § 17(A) provided that a case in which punishment could be confinement with or without hard labor for more than 6 months had to be tried before a jury of 6 persons, and La. Code Crim. Proc. Ann. art. 782 provided for a six person jury where the punishment could be confinement at hard labor, defendant’s conviction by a 12 person jury for driving while intoxicated (DWI), and battery had to be vacated. State v. Prater, 876 So. 2d 96, 2002 La. App. LEXIS 3746 (Dec. 11, 2002).

Offense of molestation of a juvenile carries a penalty which may be imposed with or without hard labor and may be tried only by a six-member jury. State v. Peace, 766 So. 2d 630, 2000 La. App. LEXIS 2075 (Aug. 23, 2000).

Applicability of the Habitual Offender Law has no bearing on the determination of the number of persons composing the jury under La. Code Crim. Proc. Ann. art. 782. State v. Bush, 733 So. 2d 49, 1999 La. App. LEXIS 332 (Feb. 24, 1999), writ denied by La. 99-1010, 747 So. 2d 536, 1999 La. LEXIS 2301 (La. Sept. 3, 1999).

Nonunanimous jury verdict was proper because La. Code Crim. Proc. Ann. art. 782 had not violated the Sixth or Fourteenth Amendments. State v. Conway, 556 So. 2d 1323, 1990 La. App. LEXIS 232 (Feb. 7, 1990).

Under La. Const. art. I, § 17 and La. Code Crim. Proc. Ann. art. 782, the trial judge was correct in denying defendant’s motion to waive a 12-man jury in favor of a six-man jury; a verdict returned by a jury composed of fewer than the correct number of jurors is null. State v. Issac, 527 So. 2d 1045, 1988 La. App. LEXIS 1325 (June 7, 1988), writ of certiorari denied by 532 So. 2d 175, 1988 La. LEXIS 2499 (La. 1988).

Although the evidence at defendant’s trial for aggravated battery was presented to more than six jurors, the dismissal of the additional six jurors before deliberation and verdict rectified the otherwise fatal error, which was a violation of La. Const. art. I, § 17 and La. Code Crim. Proc. Ann. art. 782. State v. Boudreaux, 526 So. 2d 230, 1988 La. App. LEXIS 952 (Apr. 18, 1988), writ of certiorari denied by 532 So. 2d 176, 1988 La. LEXIS 2497 (La. 1988).

Defendant’s conviction for armed robbery, by a non-unanimous jury, was not unconstitutional, where the constitutionality of La. Code Crim. Proc. Ann. art. 782 had previously been decided by the Louisiana Supreme Court. State v. Green, 390 So. 2d 1253, 1980 La. LEXIS 9051 (Oct. 6, 1980).

Defendant’s conviction by the non-unanimous verdict of a 12 person jury, a procedure authorized by La. Const. art. I, § 17 and Code Crim. Proc. Ann. art. 782, did not violate defendant’s right to trial by jury guaranteed by the Sixth and Fourteenth Amendments to the United States Constitution. State v. Jones, 381 So. 2d 416, 1980 La. LEXIS 6813 (Mar. 3, 1980).

Because violations of the Blue Sky Law were not necessarily punished by confinement at hard labor, defendant who was charged with such violations could be tried only by a jury composed of six persons. State v. Gardner, 351 So. 2d 105, 1977 La. LEXIS 6461 (Oct. 10, 1977).

Defendant found unanimously guilty of second degree murder had no tangible grounds to complain on given his statement that he was not informed of his rights under the Constitution of 1921 in which a defendant was entitled only to a jury of 12 members, of whom nine had to concur to reach a verdict, La. Code Crim. Proc. Ann. art. 782; whereas La. Const. art. I, § 17 entitles a defendant only to a jury of 12 members, of whom 10 have to concur to reach a verdict. State v. Houston, 316 So. 2d 724, 1975 La. LEXIS 4398 (July 25, 1975).

Pursuant to La. Const. 1921, art. VII, § 41 (now La. Const. art. I, § 17) and La. Code Crim. Proc. Ann. art. 782 a district court properly charged the jury that only 9 of the 12 jurors had to concur to render a verdict in defendant’s trial for second degree murder because second degree murder was a non-capital offense; hence, on appeal the court affirmed defendant’s conviction and sentence. State v. Rollins, 302 So. 2d 288, 1974 La. LEXIS 4233 (Oct. 28, 1974).

Because the crime of possession of LSD, a violation of La. Rev. Stat. Ann. § 40:976 could be punishable by hard labor and did not necessarily have to be punished by such, it did not fall within the purview of La. Code Crim. Proc. Ann. art. 782 so that a five-person jury could try the case. State v. Stewart, 292 So. 2d 677, 1974 La. LEXIS 3436 (Mar. 25, 1974).

Because the penalty for distribution of marijuana was necessarily at hard labor defendants had to be tried before a jury of 12 members, and defendants who were tried before a five-person (now six person) jury had their convictions reversed and remanded for new trial. State v. Bennett, 270 So. 2d 840, 1972 La. LEXIS 5873 (Dec. 20, 1972).

•• Waiver of Jury Trial

••• General Overview. — Where only defense counsel indicated that defendant waived her right to a jury trial, and no inquiry was made to defendant herself, the matter was remanded for an evidentiary hearing that would determine if the waiver was made knowingly and intelligently; if it was not, the conviction would be set aside and a new trial would be ordered. State v. Terrase, 841 So. 2d 947, 2003 La. App. LEXIS 463 (Feb. 25, 2003).

La. Const. art. I, § 17 and La. Code Crim. Proc. Ann. art. 782 provide that a case in which the punishment may be confinement at hard labor must be tried before a jury composed of six persons, unless the defendant knowingly and intelligently waives his right to a trial by jury; waiver of the right to a trial by jury is never presumed. State v. Brual, 726 So. 2d 1112, 1999 La. App. LEXIS 157 (Jan. 26, 1999).

Where no valid jury waiver was found in the record, Louisiana traditionally set aside the defendant’s conviction and remanded for a new trial; more recently, however, the preferred procedure is to remand the case to the trial court for an evidentiary hearing on the issue of whether a valid jury waiver was obtained. State v. Brual, 726 So. 2d 1112, 1999 La. App. LEXIS 157 (Jan. 26, 1999).

Where the only evidence of a jury waiver in the record was a statement by defense counsel just prior to opening statements that “at this time the defense will waive the jury and request a judge trial,” defendant accused of simple burglary did not validly waive his right to a trial by jury. State v. Brual, 726 So. 2d 1112, 1999 La. App. LEXIS 157 (Jan. 26, 1999).

Where a defendant was convicted of possession of cocaine, which was punishable by a tern of imprisonment with or without hard labor for mot more than five years, the defendant was entitled under La. Const. art. 1, § 17 and La. Code Crim. Proc. Ann. art. 782 to a trial by jury, and where the defendant was tried by a judge and the record was devoid of any evidence regarding waiver of the right to trial by jury, the case was remanded for an evidentiary hearing to determine whether the defendant knowingly and intelligently waived the right to jury trial. State v. Stoltz, 717 So. 2d 1243, 1998 La. App. LEXIS 2467 (Aug. 25, 1998).

Where defendant was convicted of armed robbery and sentenced as a multiple offender, conviction was proper; defendant expressly waived his right to a trial by jury. State v. Jackson, 665 So. 2d 467, 1995 La. App. LEXIS 3271 (Nov. 15, 1995).

Defendant’s conviction and sentence for theft was proper where she knowingly and intelligently waived her right to a jury trial. State v. Houston, 648 So. 2d 948, 1994 La. App. LEXIS 3541 (Dec. 14, 1994).

Defendant, who was charged with rape, did not make a knowing and intelligent waiver of his right to a jury trial as required by La. Const. art. 1, § 17 and La. Code Crim. Proc. Ann. arts. 780, 782; defense counsel improperly induced defendant to waive his right to a jury trial by falsely representing to defendant that a sentence cap had been arranged with the trial court. State v. Owens, 596 So. 2d 829, 1992 La. App. LEXIS 475 (Feb. 26, 1992), writ of certiorari denied by 600 So. 2d 678, 1992 La. LEXIS 2246 (La. 1992).

An individual convicted of aggravated rape was found to have voluntarily and knowingly waived his right to a trial by jury after being questioned by his defense counsel in open court. State v. Wilson, 437 So. 2d 272, 1983 La. LEXIS 11386 (Sept. 2, 1983).

• Trials

•• Defendant’s Rights

••• Right to Fair Trial. — The requirement of La. Code Crim. Proc. Ann. art. 493 that the offenses be triable by the same mode of trial clearly refers to the mode of trial as determined under the provisions of La. Code Crim. Proc. Ann. art. 782(A) and La. Const. art. I, § 17. State v. Barnett, 700 So. 2d 1005, 1997 La. App. LEXIS 2276 (Sept. 23, 1997).

••• Right to Jury Trial

•••• General Overview. — La. Const. art. 1, § 17 and La. Code Crim. Proc. Ann. art. 782 provide that a case in which the punishment may be confinement at hard labor shall be tried before a jury composed of six persons, and while the right to a jury trial may be waived in a non-capital case, these statutes require that defendant must “knowingly and intelligently” waive this right as waiver of this right is never presumed. State v. Westmoreland, 721 So. 2d 951, 1998 La. App. LEXIS 2884 (Oct. 14, 1998).

In a case where defendant was sentenced as an habitual offender the court held that a felony was defined as any crime for which an offender may be sentenced to death or imprisonment at hard labor, pursuant to La. Rev. Stat. Ann. § 14:2(4); “relative felonies,” though not defined by statute, were cases in which the punishment may be confinement at hard labor shall be tried before a jury of six persons, all of whom must concur to render a verdict in accordance with La. Const. art. I, § 17; La. Code Crim. Proc. Ann art. 782. State v. Burns, 699 So. 2d 1179, 1997 La. App. LEXIS 2281 (Sept. 24, 1997), reversed by, remanded by La. App. 35267, 800 So. 2d 106, 2001 La. App. LEXIS 2443 (La.App. 2 Cir. Oct. 31, 2001).

Defendant’s conviction for the unauthorized use of a movable valued in excess of $1,000 was proper where he was validly charged with a bill of information under La. Code Crim. Proc. Ann. art. 382 and convicted by a jury under La. Code Crim. Proc. Ann. art. 782. State v. Taylor, 495 So. 2d 996, 1986 La. App. LEXIS 7790 (Oct. 8, 1986), writ denied by 499 So. 2d 84, 1987 La. LEXIS 8219 (La. 1987), writ of certiorari denied by 484 U.S. 812, 108 S. Ct. 214, 98 L. Ed. 2d 178, 1987 U.S. LEXIS 3906, 56 U.S.L.W. 3248 (1987).

Pursuant to La. Code Crim. Proc. Ann. art. 782, a chiropractor was entitled to be tried by a jury of five in a Louisiana contempt proceeding in which a maximum fine of $1,000, or imprisonment for not more than 12 months, or both, could be imposed. Louisiana State Board of Medical Examiners v. Bates, 258 LA. 1049, 249 So. 2d 127, 1971 La. LEXIS 4226 (June 7, 1971).

•••• Felonies. — Offenses of armed robbery and first degree robbery are similar in nature and triable by the same mode of trial. State v. Sam, 761 So. 2d 72, 2000 La. App. LEXIS 1241 (Apr. 19, 2000), writ denied by La. 2000-1890, 796 So. 2d 672, 2001 La. LEXIS 2807 (La. Sept. 14, 2001).

La. Const. art. I, § 17 and La. Code Crim. Proc. Ann. art. 782 provide that a case in which the punishment may be confinement at hard labor must be tried before a jury composed of six persons, unless the defendant knowingly and intelligently waives his right to a trial by jury; waiver of the right to a trial by jury is never presumed. State v. Brual, 726 So. 2d 1112, 1999 La. App. LEXIS 157 (Jan. 26, 1999).

Where no valid jury waiver was found in the record, Louisiana traditionally set aside the defendant’s conviction and remanded for a new trial; more recently, however, the preferred procedure is to remand the case to the trial court for an evidentiary hearing on the issue of whether a valid jury waiver was obtained. State v. Brual, 726 So. 2d 1112, 1999 La. App. LEXIS 157 (Jan. 26, 1999).

Where the only evidence of a jury waiver in the record was a statement by defense counsel just prior to opening statements that “at this time the defense will waive the jury and request a judge trial,” defendant accused of simple burglary did not validly waive his right to a trial by jury. State v. Brual, 726 So. 2d 1112, 1999 La. App. LEXIS 157 (Jan. 26, 1999).

Defendant’s conviction for armed robbery, by a non-unanimous jury, was not unconstitutional, where the constitutionality of La. Code Crim. Proc. Ann. art. 782 had previously been decided by the Louisiana Supreme Court. State v. Green, 390 So. 2d 1253, 1980 La. LEXIS 9051 (Oct. 6, 1980).

•••• Misdemeanors. — Trial judge was in error in denying the doctor a jury trial in the contempt proceeding; the doctor was entitled to be tried by a jury of five, under La. Code Crim. Proc. Ann. art. 782, in the contempt proceeding. Louisiana State Board of Medical Examiners v. Boisvert, 258 LA. 1062, 249 So. 2d 132, 1971 La. LEXIS 4227 (June 7, 1971).

••• Right to Public Trial. — Where defendant was convicted of driving while intoxicated, fourth offense, the record failed to reflect that defendant waived his right to a jury trial; the case had to be remanded to the trial court for an evidentiary hearing on the issue of a valid waiver, and if the trial court, on remand, found defendant did validly waive his right to a jury trial, defendant’s right to appeal the adverse ruling was reserved. State v. Lokey, 840 So. 2d 653, 2003 La. App. LEXIS 457 (Feb. 25, 2003), writ denied by La. 2003-1212, 857 So. 2d 518, 2003 La. LEXIS 3291 (La. Nov. 7, 2003), remanded by La. App. 04-616, 889 So. 2d 1151, 2004 La. App. LEXIS 2909 (La.App. 5 Cir. Nov. 30, 2004).

• Verdicts

•• General Overview. — Given that two criminal episodes were of the same or similar character, the punishment for both aggravated rape and aggravated burglary was necessarily confinement at hard labor, the mode of trial, a 12-member jury, 10 of whom had to concur to render a verdict, was the same, the offenses were properly charged in the same indictment, and there was no indication that the jury was confused by the various counts or was unable to segregate the various charges and evidence, therefore, a trial court did not abuse its discretion in denying a defendant’s motion to sever the offenses. State v. Smith, 600 So. 2d 745, 1992 La. App. LEXIS 1403 (May 13, 1992).

Where the record incorrectly showed that only 9 out of 12 jurors concurred in a guilty verdict, a remand was appropriate to allow the State the opportunity to amend the transcript to properly reflect the correct vote of one of the jurors. State v. Aucoin, 488 So. 2d 1336, 1986 La. App. LEXIS 6883 (May 14, 1986).

La. Code Crim. Proc. Ann. art. 782 provided that a person charged with second degree murder be tried by a jury of 12, 10 of whom must concur to reach a verdict of guilty; where defendant was tried by a 12 person jury, 10 of those jury members agreed to a verdict of guilty of manslaughter and two jury members disagreed, a verdict of guilty of manslaughter was responsive to the charge of second degree murder under La. Code Crim. Proc. Ann. art. 814. State v. Huddleston, 477 So. 2d 1311, 1985 La. App. LEXIS 10093 (Nov. 7, 1985).

•• Impeachment of Verdicts. — In a drug distribution trial, the trial court properly accepted jury verdicts that were less than unanimous because the votes of only 10 jurors were required in order to convict, and under La. Code Crim. Proc. Ann. art. 812, the trial court verbally polled the jury and all 12 jurors stated that they intended to convict on each count. State v. Sanders, 539 So. 2d 114, 1989 La. App. LEXIS 280 (Feb. 22, 1989), writ of certiorari denied by 546 So. 2d 1212, 1989 La. LEXIS 1775 (La. 1989).

•• Polling of Jury. — Where jury polls indicated that the jury found defendant guilty on three manslaughter counts by a vote of 12 to 0 and found defendant also guilty of attempted second-degree murder by a vote of 11 to 1, both polls were legal verdicts under La. Code Crim. Proc. Ann. art. 782A. State v. Jordan, 774 So. 2d 267, 2000 La. App. LEXIS 2537 (Oct. 18, 2000), writ denied by La. 2001-3329, 801 So. 2d 363, 2001 La. LEXIS 3071 (La. Nov. 9, 2001).

•• Unanimity. — Defendant’s conviction of aggravated rape of a child under 12 years of age was reversed and remanded for a new trial; the trial court erred in accepting a guilty verdict of 11 jurors because in capital cases under La. Code Crim. Proc. Ann. art. 782, all 12 jurors were required to concur to render a verdict. State v. Self, 719 So. 2d 100, 1998 La. App. LEXIS 2454 (Aug. 19, 1998), writ denied by La. 98-2454, 734 So. 2d 1229, 1999 La. LEXIS 144 (La. Jan. 8, 1999).

Where defendant was convicted of manslaughter by 10 of 12 jurors, the conviction was proper as state law did not require a unanimous verdict; the sentence was not excessive considering the seriousness of defendant’s crime. State v. Carey, 506 So. 2d 813, 1987 La. App. LEXIS 9367 (Apr. 14, 1987), writ of certiorari denied by 508 So. 2d 818, 1987 La. LEXIS 9653 (La. 1987).

Defendant’s conviction of attempted armed robbery by a verdict of 11 to 1 was not unconstitutional. State v. Coleman, 470 So. 2d 590, 1985 La. App. LEXIS 9752 (May 29, 1985).

Trial court did not err at defendant’s trial for attempted second degree murder in accepting a non-unanimous verdict in which 11 jurors voted in favor of conviction and one juror voted against conviction; La. Code Crim. Proc. Ann. art. 782 did not violate the U.S. Const. amends. VI or XIV. State v. Belgard, 410 So. 2d 720, 1982 La. LEXIS 9983 (Jan. 25, 1982).

A unanimous jury was required to render any verdict where defendant was being prosecuted under an unamended charge of first degree murder, a capital offense, whether for first-degree murder or a lesser-included offense, notwithstanding the fact that the state stipulated that it would not seek the death penalty; thus, defendant’s conviction for manslaughter by 10 out of 12 jurors was set aside as plain error. State v. Goodley, 398 So. 2d 1068, 1981 La. LEXIS 8061 (May 18, 1981).

Pursuant to La. Code Crim. Proc. Ann. art. 807, a trial court properly refused to give a special charge that the verdict of second degree murder required the concurrence of all 12 members of the jury because crimes punishable by life imprisonment at hard labor under La. Rev. Stat. Ann. § 14:30.1, unlike capital cases under La. Code Crim. Proc. Ann. art. 782, did not require unanimous verdicts. State v. Wright, 332 So. 2d 240, 1976 La. LEXIS 4645 (May 17, 1976).

District attorney was inherently empowered in open court more than four months before trial to amend the indictment that charged first-degree murder to charge the lesser-included crime of second-degree murder although there was no specific code authorization for this procedure; grand jury indictment did not vest in defendant the right to a unanimous jury verdict. State v. Gilmore, 332 So. 2d 789, 1976 La. LEXIS 4614 (May 17, 1976).

Non-unanimous verdict convicting defendant of robbery was authorized by La. Const. 1921 art. VII, § 41 (now La. Const. art. I, § 17), and La. Code Crim. Proc. Ann. art. 782, and neither provision was in conflict with U.S. Const. art. III or U.S. Const. amend. VI. State v. Jackson, 259 LA. 957, 254 So. 2d 259, 1971 La. LEXIS 3839 (Nov. 8, 1971).

Verdict of guilty in defendant’s armed robbery trial in which only nine out of 12 jurors concurred in the verdict did not deny defendant due process and equal protection of the laws, particularly where was no evidence that defendant did not receive a fair trial. State v. Johnson, 255 LA. 314, 230 So. 2d 825, 1970 La. LEXIS 3876 (Jan. 20, 1970), affirmed by 406 U.S. 356, 92 S. Ct. 1620, 32 L. Ed. 2d 152, 1972 U.S. LEXIS 55 (1972).

• Sentencing

•• Guidelines

••• Adjustments & Enhancements

•••• Criminal History

••••• Prior Felonies. — In a case where defendant was sentenced as an habitual offender the court held that a felony was defined as any crime for which an offender may be sentenced to death or imprisonment at hard labor, pursuant to La. Rev. Stat. Ann. § 14:2(4); “relative felonies,” though not defined by statute, were cases in which the punishment may be confinement at hard labor shall be tried before a jury of six persons, all of whom must concur to render a verdict in accordance with La. Const. art. I, § 17; La. Code Crim. Proc. Ann. art. 782. State v. Burns, 699 So. 2d 1179, 1997 La. App. LEXIS 2281 (Sept. 24, 1997), reversed by, remanded by La. App. 35267, 800 So. 2d 106, 2001 La. App. LEXIS 2443 (La.App. 2 Cir. Oct. 31, 2001).

• Postconviction Proceedings

•• Motions to Vacate Judgment. — Other jurors’ testimony that the verdict was unanimous, in defendant’s hearing on her motion to set aside her conviction because one juror allegedly voted not guilty, was sufficient under La. Code Crim. Proc. Ann. art. 782(A) to support her conviction. State v. Duncan, 593 So. 2d 693, 1991 La. App. LEXIS 3625 (Dec. 27, 1991), writ of certiorari denied by 594 So. 2d 876, 1992 La. LEXIS 656 (La. 1992).

• Appeals

•• General Overview. — In accordance with La. Code Crim. Proc. Ann. art. 782, dismissal of the state’s appeal of the trial court’s judgment quashing the indictments against defendant was proper when the appellate court lacked jurisdiction over the appeal when defendant was not entitled to a jury trial for the offenses charged and when the offenses were punishable by no more than six months imprisonment. State v. Drury, 506 So. 2d 772, 1987 La. App. LEXIS 9394 (Apr. 14, 1987).

•• Reviewability

••• General Overview. — Where the record incorrectly showed that only 9 out of 12 jurors concurred in a guilty verdict, a remand was appropriate to allow the State the opportunity to amend the transcript to properly reflect the correct vote of one of the jurors. State v. Aucoin, 488 So. 2d 1336, 1986 La. App. LEXIS 6883 (May 14, 1986).

•• Standards of Review

••• Plain Error

•••• General Overview. — Defendant’s conviction for aggravated flight from an officer was reversed and his sentence vacated where that was an offense necessarily punishable at hard labor and thus required a jury of 12; defendant had been tried by 6 jurors, which was an error patent, and thus, the verdict was null. State v. Brown, 849 So. 2d 566, 2003 La. App. LEXIS 1348 (May 9, 2003).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1981-1982: A Symposium: Criminal Trial Procedure. 43 La. L. Rev. 375 (November, 1982).

Developments in the Law, 1983-84: A Faculty Symposium: Criminal Trial Procedure. 45 La. L. Rev. 263 (November, 1984).

Variations of a Common Theme: An Analysis of Louisiana’s Experience With Harmless Error in Criminal Cases. 53 La. L. Rev. 1577 (May, 1993).

Note: Criminal Procedure—Jury Instructions—Louisiana Detonates the Allen Charge. 50 Tul. L. Rev. 706 (March, 1976).

Article: The Perils of Calibrating the Death Penalty Through Special Definitions of Murder. 53 Tul. L. Rev. 828 (April, 1979).

Note: Criminal Procedure—The Jury—Unanimous Verdict No Longer Required. 47 Tul. L. Rev. 459 (February, 1973).

Art. 783. Excusing, tendering, and attachment of members of the venire.

A. The court may excuse a member of the petit jury venire at any time prior to the time he is sworn as a juror to try a particular case. The panel shall be selected from the remaining members of the petit jury venire. The court, either on its own motion, or that of the state or a defendant, may order the attachment of an absent and unexcused petit jury venireman.

B. If jury service, whether criminal or civil, would result in undue hardship or extreme inconvenience, the district court may excuse a person from such service either prior to or after his selection for the general venire, jury pool, or jury wheel. The court may take such action on its own initiative or on recommendation of an official or employee designated by the court.

C. No person or group of persons shall be automatically excused.

D. In the event a person is excused because jury service would result in undue hardship or extreme inconvenience, the court may order that person’s name be placed again in the general venire or in a central jury pool. (Amended by Acts 1976, No. 212, § 2; Acts 1977, No. 378, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is a cumulation of the ideas in former R.S. 15:344 and 15:345, with stylistic changes.

(b) This article, as well as the source articles, contains a near contradiction. That is, there is some conflict between the defendant’s right to have at hand the entire venire, and the court’s authority to excuse a large part of the venire in advance. However, the right of the judge to excuse in advance is essential, since many persons chosen for the venire have valid reasons for being excused. The discretion of the judge must be relied upon to avoid abuse, and abuse is reversible error. In State v. Jugger, 217 La. 687, 47 So.2d 46 (1950), the supreme court held that, there being no fraud or collusion, the excusing of over half of the venire (32 out of 50) was not in itself an abuse of discretion.

(c) Former R.S. 15:346 gave a defendant the right to demand that the court order the attachment of absent members of the venire but not require the court to order the attachment unless the venire was exhausted before the panel was completed. The purpose behind former R.S. 15:346 and the above article is to prevent unexcused absences to such an extent that resort must be had to the selection to tales jurors. The restriction on attachments in former R.S. 15:346 is omitted in favor of a general power to attach any unexcused absent member of the venire.

(d) The provisions of former R.S. 15:347, which provided for the calling of absent regular veniremen “at the court-house door” are omitted from this Code because they are obsolete and unnecessary in view of the broad authority to attach absent unexcused veniremen.
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CRIMINAL LAW & PROCEDURE

• Juries & Jurors

•• Challenges for Cause

••• General Overview. — It was within the trial judge’s discretion to excuse two jurors for cause where one prospective juror did not believe in executing a person of defendant’s age and where the ward residence of the other prospective juror was improperly recited on his summons. State v. Ricks, 242 LA. 823, 138 So. 2d 589, 1962 La. LEXIS 491 (Feb. 19, 1962).

•• Challenges to Jury Venire

••• General Overview. — Trial court did not err in denying defendant’s motion to set aside the entire petit jury venire on the grounds that half of those called were not present in court and the trial should have been continued until attachments for those prospective jurors were answered, as although La. Code Crim. Proc. Ann. art. 783 permitted the court to attach absent veniremen, the court was not required to delay proceedings in order to do so absent material prejudice to defendant. State v. Bastida, 310 So. 2d 629, 1975 La. LEXIS 4321 (Mar. 31, 1975).

••• Equal Protection Challenges

•••• General Overview. — Exclusion of African Americans from the venire was proper pursuant to La. Code Crim. Proc. Ann. art. 783(B), as defendant did not establish fraud or that some irreparable injury was caused by the jury selection process. State v. Hampton, 687 So. 2d 505, 1996 La. App. LEXIS 2930 (Dec. 11, 1996), writ of certiorari denied by La. 97-0016, 693 So. 2d 766, 1997 La. LEXIS 1657 (La. May 9, 1997).

•• Disqualification & Removal of Jurors

••• General Overview. — There was no abuse of discretion in the denial of defendant’s motion to quash where the record failed to demonstrate a showing of fraud or collusion in the trial court’s dismissal of potential jurors for undue hardship reasons that resulted in prejudice and because the trial court was authorized to excuse such potential jurors under La. Code Crim. Proc. Ann. art. 783. State v. Duhe, 733 So. 2d 648, 1999 La. App. LEXIS 777 (Mar. 30, 1999), writ denied by La. 99-1203, 748 So. 2d 435, 1999 La. LEXIS 2416 (La. Oct. 1, 1999).

Trial court did not err by removing a juror after asking a question because the juror was not sworn in as a member of the jury and the trial court had great discretion and was authorized to excuse a juror for hardship or extreme inconvenience. State v. Carter, 572 So. 2d 1131, 1990 La. App. LEXIS 3004 (Dec. 18, 1990).

Defendant failed to establish any grounds for a new trial under La. Code Crim. Proc. Ann. art. 851, he had no right to trial by any particular jurors, and the trial court did not abuse its discretion under former La. Code Crim. Proc. Ann. art. 345 (now La. Code Crim. Proc. Ann. art. 783) by excusing certain jurors from service. State v. Simms, 465 So. 2d 769, 1985 La. App. LEXIS 8492 (Feb. 11, 1985).

La. Code Crim. Proc. Ann. art. 783 provides that the court may excuse a member of the petit jury venire at any time prior to the time he is sworn as a juror to try a particular case; a defendant need not be present when the trial judge excuses prospective jurors before his case is called for trial; and a juror is not “called” or “examined” within the meaning of La. Code Crim. Proc. Ann. art. 831(3) until he is called for examination in the trial of that particular defendant. State v. Meriwether, 412 So. 2d 558, 1982 La. LEXIS 10633 (Apr. 5, 1982).

Trial court properly excused 23 members of the venire in an informal, ex parte function before defendant’s case was called for trial. State v. Gipson, 359 So. 2d 87, 1978 La. LEXIS 5969 (May 22, 1978).

Trial court proper excused a juror who was not present when his name was pulled; defense counsel wanted the court to remain in recess until the juror appeared, but this would have caused delay and would have served no purpose as the juror would have been challenged upon his arrival in court. State v. Nix, 327 So. 2d 301, 1975 La. LEXIS 5233 (Dec. 8, 1975).

Trial judge exercised his discretion properly when before voir dire examination of the prospective jurors in defendant’s trial he dismissed a woman who was forced to bring her crying infant with her when she appeared for jury duty. State v. Gomez, 319 So. 2d 424, 1975 La. LEXIS 4608 (Oct. 1, 1975).

Trial court’s excusal of a prospective juror when, during the course of voir dire, the prospective juror indicated in response to a question by the trial judge that he had heard a discussion of the case relating to the type of weapon used in the armed robbery, was not an abuse of the discretion vested in the trial judge by La. Code Crim. Proc. Ann. art. 783. State v. Wright, 316 So. 2d 380, 1975 La. LEXIS 4885 (June 23, 1975).

There was no procedural error or abuse of the trial court’s discretion when the trial judge announced that a juror was excused because she was a female and she had requested to be excused, claiming her exemption under La. Code Crim. Proc. Ann. art. 402; the trial judge has broad discretion under La. Code Crim. Proc. Ann. art. 783 in excusing prospective jurors prior to the time they are sworn to try a particular case, and because no one challenged the accuracy of the trial judge’s knowledge of the juror at the time, no voir dire examination or evidence was required. State v. Ivy, 307 So. 2d 587, 1975 La. LEXIS 3520 (Jan. 20, 1975).

Trial court did not abuse its discretion in excusing 12 members of a venire who had served on a jury three days before the instant case was tried. State v. Stephenson, 291 So. 2d 767, 1974 La. LEXIS 3401 (Feb. 18, 1974).

Under La. Code Crim. Proc. Ann. art. 783, excusing prospective jurors in advance of time of trial was within the sound discretion of the trial court. State v. Jack, 285 So. 2d 204, 1973 La. LEXIS 6608 (Oct. 29, 1973).

•• Voir Dire

••• General Overview. — Defendant had no right to demand attachment of absent jurors when a sufficient number to form a panel was present; La. Code Crim. Proc. Ann. art. 783 was discretionary and there was no abuse of the trial court’s discretion. State v. Morgan, 315 So. 2d 632, 1975 La. LEXIS 4874 (June 23, 1975).

Pursuant to La. Code Crim. Proc. Ann. art. 783 a trial court had proper discretion to decline to furnish to the defendants the bases upon which it excused twenty prospective jurors prior to voir dire. State v. Elam, 312 So. 2d 318, 1975 La. LEXIS 5109 (Apr. 24, 1975).

• Trials

•• Defendant’s Rights

••• Right to Presence at Trial. — La. Code Crim. Proc. Ann. art. 783 provides that the court may excuse a member of the petit jury venire at any time prior to the time he is sworn as a juror to try a particular case; a defendant need not be present when the trial judge excuses prospective jurors before his case is called for trial; and a juror is not “called” or “examined” within the meaning of La. Code Crim. Proc. Ann. art. 831(3) until he is called for examination in the trial of that particular defendant. State v. Meriwether, 412 So. 2d 558, 1982 La. LEXIS 10633 (Apr. 5, 1982).

• Sentencing

•• Imposition

••• General Overview. — Defendant failed to show how he was prejudiced by the delay between his conviction for attempted manslaughter and assault and the sentencing; absent this showing, a remand was not necessary. State v. Willis, 823 So. 2d 1072, 2002 La. App. LEXIS 2590 (Aug. 14, 2002), writ denied by La. 2003-0919, 870 So. 2d 262, 2004 La. LEXIS 1267 (La. Apr. 8, 2004).

• Postconviction Proceedings

•• Motions for New Trial. — Defendant failed to establish any grounds for a new trial under La. Code Crim. Proc. Ann. art. 851, he had no right to trial by any particular jurors, and the trial court did not abuse its discretion under former La. Code Crim. Proc. Ann. art. 345 (now La. Code Crim. Proc. Ann. art. 783) by excusing certain jurors from service. State v. Simms, 465 So. 2d 769, 1985 La. App. LEXIS 8492 (Feb. 11, 1985).

• Appeals

•• Standards of Review

••• Abuse of Discretion

•••• General Overview. — Under La. Code Crim. Proc. Ann. art. 783, excusing prospective jurors in advance of time of trial was within the sound discretion of the trial court. State v. Jack, 285 So. 2d 204, 1973 La. LEXIS 6608 (Oct. 29, 1973).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

Art. 784. Method of selecting panel.

In selecting a panel, names shall be drawn from the petit jury venire indiscriminately and by lot in open court and in a manner to be determined by the court.

In those judicial district courts, including the Criminal District Court for the parish of Orleans, wherein use of a jury pool has been authorized by law, the petit jury panel shall be selected by random, indiscriminate choice in a manner to be determined by the rules of the court in which the jury panel is selected. (Amended by Acts 1977, No. 556, § 1, eff. July 15, 1977.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The 1928 Code of Criminal Procedure contained no provisions regulating the method of selecting the panel from the venire in parishes other than Orleans. Former R.S. 15:201, relative to Orleans Parish, contained specific requirements for placing the names of veniremen in a box and choosing the panel by lot in open court from the box.

(b) This article follows C.C.P Art. 1761 in principle. It remedies the absence of any provision in the 1928 Code of Criminal Procedure governing the procedure for selecting juries in parishes other than Orleans. In giving the court wide latitude, this article is superior to the Orleans Parish procedure fixed by former R.S. 201.

(c) Details such as whether the jurors should be called singly or by groups of two, three, etc., are left to the court’s discretion. The court can and should regulate such matters; statewide uniformity on the subject has never existed and is not necessary.
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CRIMINAL LAW & PROCEDURE

• Juries & Jurors

•• Challenges to Jury Venire

••• General Overview. — Where defendant was tried for armed robbery, the jury panel was properly selected under La. Code Crim. Proc. Ann. art. 784 where names were drawn from the petit jury venire indiscriminately and by lot in open court, and any remaining procedure was within the trial court’s discretion. State v. Bazile, 386 So. 2d 349, 1980 La. LEXIS 8038 (July 7, 1980).

Trial judge did not fail to select a jury panel indiscriminately and by lot in open court as directed by La. Code Crim. Proc. Ann. art. 784 where the panel was selected at random under the jury management plan authorized by law for the trial court. State v. Williams, 383 So. 2d 996, 1979 La. LEXIS 7834 (May 21, 1979).

Court clerk’s calling of prospective jurors in the order in which their names appeared on a petit jury sheet during voir dire was approved because it occurred before the state supreme court rendered a decision which condemned the practice prospectively. State v. Kelly, 362 So. 2d 1071, 1978 La. LEXIS 6683 (Sept. 5, 1978), writ of certiorari denied by 439 U.S. 1118, 99 S. Ct. 1025, 59 L. Ed. 2d 77, 1979 U.S. LEXIS 515 (1979).

Trial court was authorized to pull remaining jurors from another section of the jury venire when it could not complete the jury from the first section, even where defendants had not been served with a copy of the jury list from the other section prior to trial. State v. Martinez, 220 LA. 899, 57 So. 2d 888, 1952 La. LEXIS 1145 (Feb. 18, 1952), writ of certiorari denied by 344 U.S. 843, 73 S. Ct. 58, 97 L. Ed. 656, 1952 U.S. LEXIS 1906 (1952).

••• Fair Cross-Section Challenges

•••• General Overview. — Trial court did not err in dividing the pool of prospective jurors, without providing defendant notice and acquiring his consent, by removing from the selection process the names of prospective jurors who were selected to participate in a civil trial voir dire occurring concurrently with defendant’s trial voir dire; absent a showing of fraud, actual prejudice, or irreparable injury, a mere sharing of a jury venire between two sections of a trial court does not constitute reversible error. State v. Spencer, 707 So. 2d 96, 1998 La. App. LEXIS 186 (Jan. 21, 1998), writ denied by La. 98-0627, 722 So. 2d 294, 1998 La. LEXIS 2640 (La. Aug. 28, 1998).

•• Voir Dire

••• General Overview. — Trial court did not err under La. Code Crim. Proc. Ann. art. 784 by denying defendant’s motion for individual voir dire of each prospective juror because there was no showing of “special circumstances,” as a capital case, by itself, did not establish the existence of special circumstances. State v. Copeland, 530 So. 2d 526, 1988 La. LEXIS 641 (Apr. 11, 1988), writ of certiorari denied by 489 U.S. 1091, 109 S. Ct. 1558, 103 L. Ed. 2d 860, 1989 U.S. LEXIS 1554, 57 U.S.L.W. 3621 (1989).

There is no provision in Louisiana law which either prohibits or requires the sequestration of prospective jurors for an individual voir dire; the manner in which the veniremen are called and the scope of examination are left to the court’s discretion under La. Code Crim. Proc. Ann. arts. 784, 786 and the burden is on the defendant to show that the court abused its discretion in refusing to sequester the venire at voir dire. State v. Comeaux, 514 So. 2d 84, 1987 La. LEXIS 9851 (Sept. 9, 1987).

Trial court did not err in refusing a capital defendant’s request for sequestered, individual voir dire of potential jurors, where the trial judge allowed voir dire in groups of six or fewer, and pretrial publicity was not shown to be impermissibly extensive or prejudicial. State v. Comeaux, 514 So. 2d 84, 1987 La. LEXIS 9851 (Sept. 9, 1987).

Where defendant was required to make his objection to the denial of a challenge for cause of a juror, who worked with the murder victim’s husband, in the presence of the other jurors, he was not deprived of a fair trial on the ground that the trial court had the discretion to keep the jurors present, rather than to sequester them during the voir dire of other potential jurors. State v. Monk, 454 So. 2d 421, 1984 La. App. LEXIS 9374 (Aug. 10, 1984), writ of certiorari denied by 459 So. 2d 537, 1984 La. LEXIS 10234 (La. 1984).

Where defendant pointed to nothing particular about his case which might have caused the questions asked of, or the answers given by, some prospective jurors to prejudice the views of other prospective jurors, the trial court did not abuse its La. Code Crim. Proc. Ann. art. 784 discretion by denying defendant’s motion for individual voir dire of prospective jurors. State v. Parker, 421 So. 2d 834, 1982 La. LEXIS 12279 (Oct. 18, 1982), writ of certiorari denied by 460 U.S. 1044, 103 S. Ct. 1443, 75 L. Ed. 2d 799, 1983 U.S. LEXIS 4243, 51 U.S.L.W. 3685 (1983).

Court clerk’s calling of prospective jurors in the order in which their names appeared on a petit jury sheet during voir dire was approved because it occurred before the state supreme court rendered a decision which condemned the practice prospectively. State v. Kelly, 362 So. 2d 1071, 1978 La. LEXIS 6683 (Sept. 5, 1978), writ of certiorari denied by 439 U.S. 1118, 99 S. Ct. 1025, 59 L. Ed. 2d 77, 1979 U.S. LEXIS 515 (1979).

A trial judge’s overruling of a robbery defendant’s motion for individual voir dire examination was completely justified because defendant pointed to nothing particular about his case which might have caused answers given by some prospective jurors to prejudice the views of other prospective jurors. State v. Hegwood, 345 So. 2d 1179, 1977 La. LEXIS 5760 (May 16, 1977).

Where a jury panel was not drawn indiscriminately and by lot in open court, as mandated by La. Code Crim. Proc. Ann. art. 784, defendant was entitled to a reversal of his conviction and sentence for aggravated rape. State v. Hoffman, 345 So. 2d 1, 1977 La. LEXIS 5725 (Apr. 26, 1977).

In defendant’s trial for attempted aggravated rape, there was no evidence that the State violated La. Code Crim. Proc. Ann. art. 784 because there was no evidence that the names of the veniremen were not drawn from the petit jury venire list indiscriminately and by lot in open court. State v. Hoffman, 345 So. 2d 1, 1977 La. LEXIS 6256 (Feb. 28, 1977).

Grand and petit jury venires are chosen in the parish of the trial as follows: In a large hopper are placed a great number of individual names of randomly selected individuals representing a fair cross-section of the population, and from this large hopper, a general venire of 1,000 names is randomly selected; the list of prospective jurors is periodically supplemented to that number to replace the previously drawn petit jury venires, when the venires are called to serve during criminal jury-trial weeks, and tendered for examination, challenge, or acceptance. State v. Fletcher, 341 So. 2d 340, 1976 La. LEXIS 5321 (Dec. 13, 1976).

Trial court properly denied defendant’s objection to its method of examining the prospective jurors pursuant to La. Code Crim. Proc. Ann. art. 784, as details regarding whether the jurors should be called singly or by groups were left to the court’s discretion. State v. Groves, 311 So. 2d 230, 1975 La. LEXIS 5027 (Mar. 31, 1975), overruled by State v. Lee, 331 So. 2d 455, 1975 La. LEXIS 5247 (La. 1975).

A defendant convicted of aggravated rape was not entitled to argue on appeal that jurors’ names were not selected in open court as required by La. Code Crim. Proc. Ann. art. 784, because defendant’s objection to the alleged error was not made at the time of the occurrence, but after the jury was sworn; under La. Code Crim. Proc. Ann. art. 841, an irregularity in the proceedings could not be availed of on appeal unless it was objected to at the time of its occurrence. State v. Bersch, 273 So. 2d 273, 1973 La. LEXIS 5924 (Feb. 13, 1973).

• Trials

•• Judicial Discretion. — Trial court did not err in refusing a capital defendant’s request for sequestered, individual voir dire of potential jurors, where the trial judge allowed voir dire in groups of six or fewer, and pretrial publicity was not shown to be impermissibly extensive or prejudicial. State v. Comeaux, 514 So. 2d 84, 1987 La. LEXIS 9851 (Sept. 9, 1987).

• Appeals

•• Standards of Review

••• Abuse of Discretion

•••• General Overview. — Where defendant was tried for armed robbery, the jury panel was properly selected under La. Code Crim. Proc. Ann. art. 784 where names were drawn from the petit jury venire indiscriminately and by lot in open court, and any remaining procedure was within the trial court’s discretion. State v. Bazile, 386 So. 2d 349, 1980 La. LEXIS 8038 (July 7, 1980).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Georgia v. Mccollum: It’s Strike Three for Peremptory Challenges, But Is It the Bottom of the Ninth? 53 La. L. Rev. 1723 (May, 1993).

Art. 785. Tales jurors.

A. In a parish other than Orleans having more than one division of court, holding petit jury terms simultaneously, when a petit jury venire of one division is or is about to be exhausted before a trial jury is impaneled, the judge of that division, with the consent of the judge of a division that has not exhausted its petit jury venire, may order the petit jury venire of the latter division or such portion thereof not being used by the latter division, to report to his division to serve as tales jurors. The names of the petit jury veniremen so ordered to report shall be drawn as provided by Article 784 for examination as prospective trial jurors. Those who are impaneled as trial jurors shall serve as though regularly selected as tales jurors. Those who are not selected as trial jurors shall be ordered to report back to the division of court in which they were previously serving as petit jury veniremen.

B. In all other instances, except as provided in Article 409.1 of this code, when the petit jury venire is or is about to be exhausted before a trial jury is impaneled, the judge may order the secretary of the jury commission or the clerk of court to draw indiscriminately and by lot such number of tales jurors from the general venire box as in the opinion of the court may be necessary to complete the impaneling of the trial jury.

C. Immediately after the drawing of tales jurors, they shall be summoned to attend court at such time as the court may direct, and shall be subject to the same duties as petit jurors.

D. In parishes other than Orleans, the judge may order the summoning of tales jurors from among the bystanders or persons in or about the courthouse, in place of the drawing of tales jurors.

E. When called, tales jurors shall be selected for completion of the panel in accordance with Article 784. (Amended by Acts 1975, No. 406, § 1; Acts 1975, No. 696, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article represents a consolidation of certain selected provisions from the three source articles of the 1928 Code. The method of drawing petit jurors in Orleans Parish (former Arts. 199 and 201) differed radically from the method used in the other parishes (former Art. 186). The above article establishes, as nearly as possible, a uniform system throughout the state, for obtaining the services of tales jurors.

(b) Paragraph A of this article provides for the unique Orleans Parish system wherein the Criminal District Court is composed of several sections. Paragraph A is in effect, a simplified version of the second paragraph of Art. 201 of the 1928 Code, with certain omissions and revisions. The power of the judge to order the petit jury venire of another section of court whenever his venire “is, or is about to be exhausted” is retained. The authority of a judge to order the use of the petit jury venire from another section of court when his own jury venire had been exhausted was recognized in State v. Martinez, 220 La. 899, 57 So.2d 888 (1952), cert. denied, 344 U.S. 843, 73 S.Ct. 58, 97 L.Ed. 656 (1952). The reference in Art. 201 of the 1928 Code of jurors who are “serving on the regular or special panels in other sections” is omitted as being superfluous, because the power of the judge is not affected in the least by the matter of whether the petit jury venire of another section is considered a regular or special panel.

The provision of Paragraph A which authorizes the judge to order the drawing and summoning of tales jurors in the regular manner rather than using the petit jury venire of another section of court is similar to the source provision in Art. 201 of the 1928 Code, except that the new provision applies only when the judge cannot obtain the venire of another section of the court.

(c) Paragraph B adopts the Orleans Parish system of drawing tales jurors from the general venire as the need arises (Art. 199 of the 1928 Code) in lieu of the more formalistic system heretofore used in the other parishes, i. e., having the jury commissioners meet at the order of court to select 100 tales jurors, whose names are then placed in a box labeled “the tales jury box” which is then sealed and delivered to the clerk of court for safe-keeping until he is ordered to produce the box in court.

(d) The requirement in Arts. 186 and 199 of the 1928 Code that the tales jurors be summoned immediately is retained in Paragraph C.

(e) Art. 199 of the 1928 Code provided that in Orleans Parish the judge could not summon bystanders to serve as tales jurors. Art. 186 of the 1928 Code provided that in other parishes tales jurors could be summoned from among bystanders if the judge obtained the consent of the district attorney and the defendant or his counsel. Under the above article, in parishes other than Orleans, the court has unrestricted authority to summon bystanders as tales jurors. In some sparsely populated areas of the state, the use of bystanders as jurors is preferable to summoning tales jurors who might reside at a far distance from the court.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Criminal Process

•••• Right to Jury Trial. — Defendant was not denied the right to trial by an impartial jury composed of a cross-section of the community in his trial on drug charges when the trial court ordered tales jurors to be summoned pursuant to La. Code Crim. Proc. Ann. art. 785D; although persons who worked in the courthouse were seated as jurors, there was no evidence that the jurors were not impartial by virtue of their status as parish employees. State v. Bobb, 573 So. 2d 570, 1991 La. App. LEXIS 32 (Jan. 17, 1991), writ denied by 577 So. 2d 48, 1991 La. LEXIS 955 (La. 1991), writ of certiorari denied by 578 So. 2d 930, 1991 La. LEXIS 1173 (La. 1991), writ denied by 600 So. 2d 657, 1992 La. LEXIS 2378 (La. 1992).

CRIMINAL LAW & PROCEDURE

• Juries & Jurors

•• General Overview. — Trial court did not err in denying defendant’s request that the names of tales jurors be mixed in with the remaining members of the petit jury venire who had not yet been questioned; under La. Code Crim. Proc. Ann. art. 785(C), the trial court was not required to commingle the names of tales jurors with those of the original jury venire. State v. Cowans, 503 So. 2d 772, 1987 La. App. LEXIS 8799 (Mar. 4, 1987).

In using the word “immediately” in prescribing the time when the tales jurors are to report, it is contemplated former by La. Code Crim. Proc. Ann. art. 186 (now La. Code Crim. Proc. Ann. art. 785) that they shall report at such a time as is reasonable and practicable for them to do so. State v. Dowdy, 217 LA. 773, 47 So. 2d 496, 1950 La. LEXIS 1022 (May 29, 1950), writ of certiorari denied by 340 U.S. 856, 71 S. Ct. 75, 95 L. Ed. 627, 1950 U.S. LEXIS 1562 (1950).

•• Challenges to Jury Venire

••• General Overview. — Under former La. Rev. Stat. Ann. § 15:186 (now La. Code Crim. Proc. Ann. art. 785), a trial court is not required to place the slips containing the names of tales jurors in an envelope inside the box. State v. Smith, 234 LA. 19, 99 So. 2d 8, 1958 La. LEXIS 1075 (Jan. 6, 1958).

Trial court was authorized to pull remaining jurors from another section of the jury venire when it could not complete the jury from the first section, even where defendants had not been served with a copy of the jury list from the other section prior to trial. State v. Martinez, 220 LA. 899, 57 So. 2d 888, 1952 La. LEXIS 1145 (Feb. 18, 1952), writ of certiorari denied by 344 U.S. 843, 73 S. Ct. 58, 97 L. Ed. 656, 1952 U.S. LEXIS 1906 (1952).

••• Fair Cross-Section Challenges

•••• General Overview. — In defendant’s trial for possession and distribution of marijuana, the jury pool was exhausted, and the trial court properly began to pull potential jurors in from the court house under La. Code Crim. Proc. Ann. art. 785(D), which provided that when the petit jury venire was exhausted, the trial judge could order the summoning of tales jurors from among the bystanders or persons in or about the courthouse; this method of selection did not per se violate defendant’s right to trial by a jury representing a fair cross section of the community. State v. Mims, 505 So. 2d 747, 1987 La. App. LEXIS 9120 (Apr. 1, 1987).

Supplementation of the jury venire by the summoning of tales jurors from courthouse bystanders pursuant to La. Code Crim. Proc. Ann. art. 785(D) did not, in itself, deny defendant of a jury made up of a fair cross-section of the community. State v. Tauzier, 397 So. 2d 494, 1981 La. LEXIS 7647 (Apr. 6, 1981).

Trial judge was authorized under La. Code Crim. Proc. Ann. art.785(D) to order the summoning of tales jurors from among the bystanders or persons in or about the courthouse in place of the drawing of tales jurors. State v. Drew, 360 So. 2d 500, 1978 La. LEXIS 7599 (May 22, 1978), writ of certiorari denied by 439 U.S. 1059, 99 S. Ct. 820, 59 L. Ed. 2d 25, 1979 U.S. LEXIS 215 (1979).

Under La. Code Crim. Proc. art. 419, insignificant technicalities or irregularities were insufficient to set aside the grand or petit jury without a showing of fraud or great wrong which irreparable injured defendants, and La. Code Crim. P. art. 785(D) clearly authorized the trial court to summon jurors from the bystanders in the vicinity. State v. Monk, 315 So. 2d 727, 1975 La. LEXIS 4871 (June 23, 1975).

•• Voir Dire

••• General Overview. — Defendant was not denied the right to trial by an impartial jury composed of a cross-section of the community in his trial on drug charges when the trial court ordered tales jurors to be summoned pursuant to La. Code Crim. Proc. Ann. art. 785D; although persons who worked in the courthouse were seated as jurors, there was no evidence that the jurors were not impartial by virtue of their status as parish employees. State v. Bobb, 573 So. 2d 570, 1991 La. App. LEXIS 32 (Jan. 17, 1991), writ denied by 577 So. 2d 48, 1991 La. LEXIS 955 (La. 1991), writ of certiorari denied by 578 So. 2d 930, 1991 La. LEXIS 1173 (La. 1991), writ denied by 600 So. 2d 657, 1992 La. LEXIS 2378 (La. 1992).

Art. 786. Examination of jurors.

The court, the state, and the defendant shall have the right to examine prospective jurors. The scope of the examination shall be within the discretion of the court. A propective juror, before being examined, shall be sworn to answer truthfully questions asked him relative to his qualifications to serve as a juror in the case.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Former R.S. 15:349 required the examination of jurors in the manner provided by “existing laws,” but no law on the subject was enacted.

(b) The usual practice in state courts is to allow the attorneys to examine the witnesses directly. This article allows the judge, as well as the attorneys, to examine the jurors. This article is partially taken from C.C.P. Arts. 1762 and 1763, which were based in part upon Fed. Rules of Civ. Proc., Rule 47 (a).

(c) Rule 24 (a) of the Fed. Rules of Crim. Proc. and Rule 47 (a) of the Fed, Rules of Civ. Proc. provide further that if the judge decides to conduct an examination himself, he may accept suggestions from the attorneys as to further areas of examination. Such provisions are unnecessary, because the judge can always accept suggestions or allow the attorney to pursue his inquiry by direct examination.

(d) In State v. Hills, 241 La. 345, 129 So.2d 12 (1961), the court held that wide scope of examination by counsel was necessary not only to provide an opportunity to discover grounds for challenge for cause, but also to enable the counsel to make up his mind about exercising peremptory challenges.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Criminal Process

•••• General Overview. — Defendant’s first degree murder conviction was reversed pursuant to La. Code Crim. Proc. Ann. art. 786) where the limitation on the defense’s ability to examine prospective jurors on their understanding of the law constituted reversible error. State v. Hall, 616 So. 2d 664, 1993 La. LEXIS 1420 (Apr. 12, 1993).

•••• Right to Jury Trial. — There was no violation of La. Const. art. I, § 17 and no abuse of discretion by a trial court in a limitation of voir dire of jurors concerning a claim by a defendant-wife, who had pled insanity, that she killed her husband because she suffered from so-called battered women’s syndrome. State v. Burton, 464 So. 2d 421, 1985 La. App. LEXIS 8321 (Feb. 26, 1985), writ of certiorari denied by 468 So. 2d 570, 1985 La. LEXIS 8723 (La. 1985).

Although a trial judge may have erred in refusing to allow defense counsel to attempt to inquire about how jurors would evaluate accomplice testimony, the record suggested that the defendant was able to conduct extensive voir dire so as to intelligently exercise his right to challenge prospective jurors for cause or peremptorily, so he was not denied his guaranteed right to full voir dire examination of prospective jurors. State v. James, 431 So. 2d 399, 1983 La. LEXIS 10347 (Apr. 4, 1983), writ of certiorari denied by 464 U.S. 908, 104 S. Ct. 263, 78 L. Ed. 2d 247 (1983).

CRIMINAL LAW & PROCEDURE

• Juries & Jurors

•• Challenges to Jury Venire

••• Bias & Prejudice

•••• General Overview. — Where a substantial portion of the State’s case was based on eyewitness police officer testimony, the trial court committed reversible error by restricting defendant’s right to question potential jurors regarding their attitudes towards police officers. State v. Dyer, 682 So. 2d 278, 1996 La. App. LEXIS 2304 (Oct. 2, 1996), writ of certiorari denied by La. 96-2570, 691 So. 2d 81, 1997 La. LEXIS 858 (La. Mar. 21, 1997).

•• Disqualification & Removal of Jurors

••• General Overview. — Trial judge exercised his discretion properly when before voir dire examination of the prospective jurors in defendant’s trial he dismissed a woman who was forced to bring her crying infant with her when she appeared for jury duty. State v. Gomez, 319 So. 2d 424, 1975 La. LEXIS 4608 (Oct. 1, 1975).

•• Peremptory Challenges

••• General Overview. — Although the State’s exercise of a peremptory challenge to exclude a potential juror before defense counsel had a chance to examine her was not in strict compliance with La. Code Crim. Proc. Ann. arts. 786 and 788, the defendant was in no way prejudiced by the peremptory challenge; the defendant was barred from asserting the issue on appeal where his counsel failed to object at the time the State exercised the challenge. State v. Winn, 412 So. 2d 1337, 1982 La. LEXIS 10766 (Apr. 5, 1982).

•• Voir Dire

••• General Overview. — In a second degree murder case, the trial court did not err in limiting defense’s questioning of the final jury panel as the record indicated that the trial court afforded the defense sufficiently wide latitude in examining prospective jurors. Further, defendant failed to show how he was prejudiced by the limitations placed on the voir dire examination of the final panel: if he believed questioning the jurors regarding the accident defense was crucial, he could have taken advantage of the time remaining to accomplish this questioning in the manner suggested to him by the trial court, but did not. State v. Brashears, 902 So. 2d 536, 2005 La. App. LEXIS 1066 (Apr. 26, 2005), writ denied by La. 2005-2007, 925 So. 2d 538, 2006 La. LEXIS 948 (La. Mar. 17, 2006).

In defendant’s murder trial, the trial court did not violate defendant’s right to a full voir dire under La. Const. art. I, § 17 and La. Code Crim. Proc. Ann. art. 786 by not permitting defendant to ask prospective jurors about their beliefs in the power of suggestion, where the question directly referred to key facts in the case and called for a prejudgment or commitment by the prospective jurors regarding those facts. State v. Thibodeaux, 750 So. 2d 916, 1999 La. LEXIS 2231 (Sept. 8, 1999), writ of certiorari denied by 529 U.S. 1112, 120 S. Ct. 1969, 146 L. Ed. 2d 800, 2000 U.S. LEXIS 3243, 68 U.S.L.W. 3711 (2000).

In defendant’s trial for possession of a firearm by a felon, the trial court did not restrict defendant’s right to a full voir dire by refusing to allow defense counsel to ask a juror if she felt that the police should have very broad powers to stop individuals on the road for no reason, where the question called for the juror’s opinion on a confusing and misleading statement of the legal authority of police officers to effect a traffic stop. State v. Sims, 734 So. 2d 813, 1999 La. App. LEXIS 1090 (Apr. 1, 1999).

The scope of voir dire lies within the sound discretion of the trial judge whose rulings will not be disturbed in the absence of a clear abuse of discretion. State v. Tyler, 1998 La. LEXIS 2675 (Sept. 9, 1998).

La. Code Crim. Proc. Ann. art. 789 provides that the court, state, and defendant shall have the right to examine prospective jurors and that the scope of the examination is within the discretion of the court. State v. Washington, 716 So. 2d 936, 1998 La. App. LEXIS 2434 (Aug. 19, 1998), writ denied by La. 98-2473, 734 So. 2d 1229, 1999 La. LEXIS 143 (La. Jan. 8, 1999).

Trial court did not abuse its discretion in allowing certain queries by the State for voir dire where those queries properly tested the competency and impartiality of the prospective jurors to follow the applicable law and were not an attempt to educe a factual scenario that would arise at trial and to have them commit to that factual scenario. State v. Smith, 713 So. 2d 1220, 1998 La. App. LEXIS 2260 (June 29, 1998), reversed by, remanded by La. 98-2045, 743 So. 2d 199, 1999 La. LEXIS 2228 (La. Sept. 8, 1999).

Purpose of voir dire under La. Code Crim. Proc. Ann. art. 786 is to determine qualifications of prospective jurors by testing their competency and impartiality; it is designed to discover bases for challenges for cause and to secure information for an intelligent exercise of peremptory challenges. State v. McCorkle, 708 So. 2d 1212, 1998 La. App. LEXIS 227 (Feb. 25, 1998).

Defendant’s rights under La. Const. art. I, § 17 and La. Code Crim. Proc. Ann. art. 786 to full voir dire examination of prospective jurors was not violated where the trial court explained the presumption of innocence to the prospective jurors but did not allow defendant’s counsel to probe the potential jurors’ understanding. State v. Berry, 684 So. 2d 439, 1996 La. App. LEXIS 2689 (Nov. 8, 1996), writ denied by La. 97-0278, 703 So. 2d 603, 1997 La. LEXIS 3191 (La. Oct. 10, 1997).

Trial judge acted within its discretion in refusing to permit a defense counsel from reading the definition of a crime with which the defendant had not been charged to prospective jurors under La. Code Crim. Proc. Ann. art. 786. State v. Stacy, 680 So. 2d 1175, 1996 La. LEXIS 2470 (Oct. 15, 1996).

Where a substantial portion of the State’s case was based on eyewitness police officer testimony, the trial court committed reversible error by restricting defendant’s right to question potential jurors regarding their attitudes towards police officers. State v. Dyer, 682 So. 2d 278, 1996 La. App. LEXIS 2304 (Oct. 2, 1996), writ of certiorari denied by La. 96-2570, 691 So. 2d 81, 1997 La. LEXIS 858 (La. Mar. 21, 1997).

Review of the record as a whole established that the trial court’s voir dire limitations were not an abuse of discretion; the limitations were not so restrictive as to deprive counsel of a reasonable opportunity to determine grounds for challenges for cause and for the intelligent exercise of peremptory challenges, as required under La. Const. art. I, § 17 and La. Code Crim. Proc. Ann. art. 786. State v. Hamilton, 681 So. 2d 1217, 1996 La. LEXIS 2086 (Sept. 5, 1996), writ of certiorari denied by 520 U.S. 1216, 117 S. Ct. 1705, 137 L. Ed. 2d 830, 1997 U.S. LEXIS 2956, 65 U.S.L.W. 3754 (1997).

The right to voir dire is guaranteed by both the state constitution, La. Const. art. I, § 17, and code of criminal procedure, La. Code Crim. Proc. Ann. art. 786. State v. Thomas, 680 So. 2d 37, 1996 La. App. LEXIS 1042 (May 8, 1996).

The trial court erred in denying defense counsel the opportunity under La. Code Crim. Proc. Ann. art. 786 to question the jurors’ competency on the principle of accessory after the fact, therefore a new trial was ordered. State v. Stacy, 665 So. 2d 390, 1995 La. App. LEXIS 2535 (Oct. 5, 1995), reinstated by, remanded by 665 So. 2d 390, 1995 La. App. LEXIS 3444 (La.App. 2 Cir. 1995).

Although the trial court had discretion to limit the scope of the voir dire of the jury under La. Code Crim. Proc. Ann. art. 786, it was an abuse of its discretion to place a 10-minute time limitation on the voir dire of the jury. State v. Strange, 619 So. 2d 817, 1993 La. App. LEXIS 2250 (May 28, 1993).

Defendant’s first degree murder conviction was reversed pursuant to La. Code Crim. Proc. Ann. art. 786) where the limitation on the defense’s ability to examine prospective jurors on their understanding of the law constituted reversible error. State v. Hall, 616 So. 2d 664, 1993 La. LEXIS 1420 (Apr. 12, 1993).

Under La. Const. art. I, § 17, defendant was entitled to a full voir dire examination and to the exercise of peremptory challenges, and, although although the trial court had discretion to set limits pursuant to La. Code Crim. Proc. Ann. art. 786, an arbitrarily imposed limitation of 20 minutes was clearly improper and flirted with reversible error on the grounds of denying defendant’s constitutional right. State v. Jones, 596 So. 2d 1360, 1992 La. App. LEXIS 608 (Mar. 6, 1992), writ of certiorari denied by 598 So. 2d 373, 1992 La. LEXIS 1771 (La. 1992).

Trial court’s limitation of defense counsel’s voir dire when counsel asked a juror to explain what proof beyond a reasonable doubt meant was not an abuse of discretion, as counsel was not denied the ability to secure information to allow the intelligent exercise of peremptory challenges, and counsel was not prevented from questioning the juror regarding an understanding of legal concepts. State v. Guillory, 544 So. 2d 643, 1989 La. App. LEXIS 1008 (May 24, 1989), writ of certiorari denied by 551 So. 2d 1334, 1989 La. LEXIS 2699 (La. 1989).

Defendant being tried for armed robbery was not entitled during voir dire questioning to inquire as to prospective jurors opinions about the merits of the case. State v. Gabriel, 542 So. 2d 528, 1989 La. App. LEXIS 500 (Mar. 15, 1989), writ of certiorari denied by 558 So. 2d 566, 1990 La. LEXIS 572 (La. 1990).

Criminal records of prospective jurors may be useful to the State in its desire to challenge jurors with inclinations or biases against the state; but they were not pertinent to the purpose of defendant’s voir dire under La. Code Crim. Proc. Ann. art. 786. State v. Weiland, 540 So. 2d 1288, 1989 La. App. LEXIS 513 (Mar. 15, 1989).

There is no provision in Louisiana law which either prohibits or requires the sequestration of prospective jurors for an individual voir dire; the manner in which the veniremen are called and the scope of examination are left to the court’s discretion under La. Code Crim. Proc. Ann. arts. 784, 786 and the burden is on the defendant to show that the court abused its discretion in refusing to sequester the venire at voir dire. State v. Comeaux, 514 So. 2d 84, 1987 La. LEXIS 9851 (Sept. 9, 1987).

Trial court did not err in refusing a capital defendant’s request for sequestered, individual voir dire of potential jurors, where the trial judge allowed voir dire in groups of six or fewer, and pretrial publicity was not shown to be impermissibly extensive or prejudicial. State v. Comeaux, 514 So. 2d 84, 1987 La. LEXIS 9851 (Sept. 9, 1987).

Trial court’s refusal to individually voir dire prospective jurors was affirmed; defendant had failed to establish that there was a significant possibility that jurors would be ineligible to serve because of exposure to potentially prejudicial material. State v. Lambert, 506 So. 2d 1384, 1987 La. App. LEXIS 9525 (May 13, 1987), writ denied by 512 So. 2d 456, 1987 La. LEXIS 10031 (La. 1987).

Although the trial judge interrupted a lengthy statement of defense counsel and referred to it as a “Fourth of July speech,” the judge’s curtailment of counsel’s remarks was a legitimate exercise of the discretion vested in the trial judge to control voir dire. State v. Fernandez, 499 So. 2d 1220, 1986 La. App. LEXIS 8599 (Dec. 9, 1986), reversed by 513 So. 2d 1185, 1987 La. LEXIS 10228 (La. 1987).

While the court, the state, and a defendant have the right to examine prospective jurors, the scope of the examination shall be within the discretion of the trial court pursuant to La. Code Crim. Proc. Ann. art. 786. State v. Coleman, 486 So. 2d 995, 1986 La. App. LEXIS 6453 (Apr. 2, 1986), writ of certiorari denied by 493 So. 2d 633, 1986 La. LEXIS 7098 (La. 1986), writ of certiorari denied by 493 So. 2d 634, 1986 La. LEXIS 7100 (La. 1986).

Trial judge did not abuse her discretion by preventing counsel from making a statement to the jury at the wrong time. State v. Duncan, 478 So. 2d 992, 1985 La. App. LEXIS 10197 (Nov. 14, 1985), writ of certiorari denied by 484 So. 2d 133, 1986 La. LEXIS 5876 (La. 1986).

Trial court did not err by limiting defendant’s examination of a prospective juror because the questions regarding the definition of robbery were inappropriate; the court held that the purpose of voir dire was to select impartial jurors, not to give them instructions on the law and then a quiz on how much they have learned. State v. Reado, 472 So. 2d 271, 1985 La. App. LEXIS 8750 (June 25, 1985).

Trial court erred in prohibiting defense counsel from asking any questions during voir dire as to the crime of manslaughter where the defendant was charged with second degree murder and the defense was that the killing was the result of anger or heat of passion; by excluding all questions concerning manslaughter, the trial court denied defense counsel the opportunity to assure that the prospective jurors understood the vital legal principle at issue in the defendant’s defense. State v. Shepard, 468 So. 2d 594, 1985 La. App. LEXIS 8561 (Apr. 3, 1985).

There was no violation of La. Const. art. I, § 17 and no abuse of discretion by a trial court in a limitation of voir dire of jurors concerning a claim by a defendant-wife, who had pled insanity, that she killed her husband because she suffered from so-called battered women’s syndrome. State v. Burton, 464 So. 2d 421, 1985 La. App. LEXIS 8321 (Feb. 26, 1985), writ of certiorari denied by 468 So. 2d 570, 1985 La. LEXIS 8723 (La. 1985).

Where defendant was required to make his objection to the denial of a challenge for cause of a juror, who worked with the murder victim’s husband, in the presence of the other jurors, he was not deprived of a fair trial on the ground that the trial court had the discretion to keep the jurors present, rather than to sequester them during the voir dire of other potential jurors. State v. Monk, 454 So. 2d 421, 1984 La. App. LEXIS 9374 (Aug. 10, 1984), writ of certiorari denied by 459 So. 2d 537, 1984 La. LEXIS 10234 (La. 1984).

Although a trial judge may have erred in refusing to allow defense counsel to attempt to inquire about how jurors would evaluate accomplice testimony, the record suggested that the defendant was able to conduct extensive voir dire so as to intelligently exercise his right to challenge prospective jurors for cause or peremptorily, so he was not denied his guaranteed right to full voir dire examination of prospective jurors. State v. James, 431 So. 2d 399, 1983 La. LEXIS 10347 (Apr. 4, 1983), writ of certiorari denied by 464 U.S. 908, 104 S. Ct. 263, 78 L. Ed. 2d 247 (1983).

Defendant urged the trial court erred in denying his mistrial motion based upon allegedly prejudicial remarks made by a prospective juror in the presence of the jury venire, but made no request for an admonition by the judge; the juror’s remarks did not fall within the ambit of the mandatory mistrial provisions of La. Code Crim. Proc. Ann. art. 770. State v. Simmons, 443 So. 2d 512, 1983 La. LEXIS 12547 (Apr. 4, 1983).

Where defendant was on trial for two counts of armed robbery of a pharmacy and had been positively identified by employees of the pharmacy shortly after one robbery as the perpetrator, defense counsel’s questions to prospective jurors regarding the power of suggestion related to identification were properly disallowed because those questions went more to argument and were not designed to test the competency or impartiality of the prospective jurors. State v. Robinson, 404 So. 2d 907, 1981 La. LEXIS 10428 (Sept. 28, 1981).

In a trial for first degree murder, the trial court had discretion as to the scope of voir dire examination under La. Code Crim. Proc. Ann. art. 786, and review for abuse of discretion was based upon an examination of the record as a whole. State v. Sylvester, 388 So. 2d 1155, 1980 La. LEXIS 9652 (Sept. 3, 1980).

The trial judge did not err when he refused to sequester prospective jurors awaiting call while voir dire examination was in progress because La. Code Crim. Proc. Ann. art. 786 provided that a prospective juror, before being examined, was to be sworn to answer truthfully. State v. Morris, 397 So. 2d 1237, 1980 La. LEXIS 9641 (Mar. 3, 1980).

Trial court did not abuse its discretion when it limited defense counsel’s questions on voir dire, where the prohibited questions were repetitious of questions already asked. State v. Allen, 380 So. 2d 28, 1980 La. LEXIS 8226 (Jan. 28, 1980).

Defendant was denied his right under La. Const. art. I, § 17, to a full voir dire examination and to peremptorily challenge jurors, notwithstanding the district court’s latitude to restrict the examination under La. Code Crim. Proc. Ann. art. 786, where his counsel was prohibited from inquiring into a prospective juror’s comprehension of defendant’s burden of proving his insanity at the time of the offense by a “preponderance of the evidence” pursuant to La. Code Crim. Proc. Ann. art. 652. State v. Hawkins, 376 So. 2d 943, 1979 La. LEXIS 7204 (Nov. 1, 1979).

Trial court abused its discretion under La. Code Crim. Proc. Ann. art. 786 by limiting the scope of defense counsel’s voir dire examination of prospective jurors because much of the State’s evidence involved testimony from police officers; thus, defendant should have been permitted to inquire about prospective jurors relations with police officers during voir dire. State v. Boen, 362 So. 2d 519, 1978 La. LEXIS 6788 (Sept. 5, 1978).

Defendant’s voir dire was sufficient because he was allowed to question the prospective jurors regarding the presumption of innocence, the burden of proof and their attitudes toward pandering, the offense for which defendant was charged. State v. Ford, 349 So. 2d 300, 1977 La. LEXIS 4919 (June 20, 1977).

Trial court did not abuse its discretion in refusing to allow defense counsel to ask prospective jurors, during voir dire, a question that injected a definition of insanity that was inapplicable in criminal proceedings. State v. Williams, 346 So. 2d 181, 1977 La. LEXIS 5766 (May 16, 1977).

Grand and petit jury venires are chosen in the parish of the trial as follows: In a large hopper are placed a great number of individual names of randomly selected individuals representing a fair cross-section of the population, and from this large hopper, a general venire of 1,000 names is randomly selected; it is periodically supplemented to that number to replace the previously drawn grand jury venire of 50 persons, and the previously drawn petit jury venires. State v. Fletcher, 341 So. 2d 340, 1976 La. LEXIS 5321 (Dec. 13, 1976).

Defense counsel asked a potential juror, a civil engineer, whether the potential juror had received a bachelor of science degree in engineering, the field of engineering in which he received his degree, and whether the potential juror was engaging in an engineering practice; when defense counsel persisted in asking the potential juror how long he had been practicing as an engineer, the trial court properly, and without unduly restricting voir dire examination, stopped the examination; defense counsel was afforded wide latitude in his examination of the potential juror; at the point that the trial court stopped this line of questioning, everything even arguably necessary to the exercise of challenge for cause and peremptory challenge had been explored. State v. Nix, 327 So. 2d 301, 1975 La. LEXIS 5233 (Dec. 8, 1975).

Limited restrictions upon voir dire imposed by the trial court were within the court’s discretion; counsel for both the State and the defense were afforded wide latitude in questioning prospective jurors regarding potential grounds for bias or prejudice, but the trial court refused to allow repetitive questioning of each prospective juror concerning principles of law covered exhaustively by the trial court in its initial examination of the prospective jurors; there was no showing of any prejudice to the defendants resulting from the procedure employed, nor any showing that the trial court limited voir dire as to any prospective juror who expressed any doubt or uncertainty during the voir dire by the trial court. State v. Nix, 327 So. 2d 301, 1975 La. LEXIS 5233 (Dec. 8, 1975).

Trial court did not abuse its discretion by refusing either to permit defense counsel to advise two prospective jurors of their personal exemptions or to read the applicable exemption provisions to each prospective juror. State v. Rogers, 324 So. 2d 403, 1975 La. LEXIS 4192 (Dec. 8, 1975).

Trial court did not abuse its discretion when it sustained the State’s objection to the question: “Would you have any feelings if your son and daughter would start dating a colored person?” because the disallowed question was irrelevant, inflammatory, and misleading, and the ruling did not preclude later relevant inquiry into the matter of possible racial bias, which defendants refused to undertake. State v. Scott, 307 So. 2d 291, 1975 La. LEXIS 3516 (Jan. 20, 1975).

Trial court could engage in voir dire process by which jurors were pre-instructed on certain rules and points of law and the juror’s ability to apply those points of law as instructed was proper even though defense counsel were not allowed to inquire again as to the jurors’ ability to understand and apply those points of law; the procedure did not prevent either party from presenting additional points of law nor from objecting to any portions of the pre-instructions which they deemed improper. State v. Chapman, 298 So. 2d 753, 1974 La. LEXIS 3629 (June 10, 1974).

Pursuant to La. Code Crim. Proc. Ann. art. 786, the trial court did not err by denying defense counsel the opportunity to ask prospective jurors how recently they had served on a criminal jury and the type of case involved, as such questioning was clearly irrelevant. State v. Bradford, 298 So. 2d 781, 1974 La. LEXIS 3627 (June 10, 1974), appeal dismissed by 420 U.S. 915, 95 S. Ct. 1109, 43 L. Ed. 2d 387, 1975 U.S. LEXIS 507 (1975).

Trial court properly limited defendant’s examination of a prospective juror because whether the juror had served on another criminal case and whether the accused was found guilty or not guilty was irrelevant to the juror’s qualifications to serve on the jury. State v. Roquemore, 292 So. 2d 204, 1974 La. LEXIS 3274 (Mar. 25, 1974), overruled by State v. Holmes, 347 So. 2d 221, 1977 La. LEXIS 5564 (La. 1977).

State’s objection to defense counsel’s attempt to question a prospective juror about aggravated battery was properly sustained on the ground that aggravated battery was not a responsive verdict in defendant’s trial for the attempted murder of his wife; La. Code Crim. Proc. Ann. art. 786 vested the trial court with broad discretion to regulate voir dire examination. State v. Gaspard, 301 So. 2d 344, 1974 La. LEXIS 3460 (Mar. 25, 1974).

State is not required to accept or challenge a juror until the completion of the voir dire examination, which is not completed until the trial court, the State, and defendant have finished asking their questions. State v. Stephenson, 291 So. 2d 767, 1974 La. LEXIS 3401 (Feb. 18, 1974).

As to jury selection in defendant’s trial for distributing a controlled substance, the scope of voir dire was discretionary and wide latitude was properly allowed under La. Code Crim. Proc. Ann. art. 786. State v. Corbin, 285 So. 2d 234, 1973 La. LEXIS 6773 (Oct. 29, 1973).

Extent of the voir dire examination is within the sound discretion of the trial judge, and his rulings thereon will be sustained on appeal unless unwisely exercised, provided that there is considerable latitude allowed in the examination of the prospective jurors. State v. Drumgo, 283 So. 2d 463, 1973 La. LEXIS 6106 (Aug. 20, 1973).

A trial court erred in allowing the curtailment of voir dire examination by a defendant because counsel in criminal case were allowed a wide latitude in voir dire examination pursuant to La. Code Crim. Proc. Ann. art. 786. State v. Jones, 282 So. 2d 422, 1973 La. LEXIS 6707 (Aug. 20, 1973).

Trial court did not prejudice defendant by arbitrarily restricting his counsel’s voir dire of a juror by prohibiting the propounding of questions about the juror’s understanding of and reaction to the instructions; the ruling was based on the grounds that a discussion of the law was the trial court’s exclusive province, that the juror was required to follow the instructions, and that the instructions would remain incomplete until all the evidence was submitted during the trial. State v. Sheppard, 263 LA. 379, 268 So. 2d 590, 1972 La. LEXIS 5432 (Nov. 6, 1972).

A trial judge did not abuse his discretion under La. Code Crim. Proc. Ann. art. 786 in eliminating unnecessary, redundant and prolonged voir dire questioning, where the limitation of voir dire did not prejudice the defendant and did not violate his constitutional rights. State v. Sheppard, 263 LA. 379, 268 So. 2d 590, 1972 La. LEXIS 5847 (May 1, 1972).

Where proposed jurors had no preconceived feelings towards defendant’s guilt, it was not an abuse of discretion for a trial court to refuse to allow defendant to ask the jurors what their verdict would be if the prosecution failed to change their feelings. State v. Coleman, 260 LA. 897, 257 So. 2d 652, 1972 La. LEXIS 5565 (Jan. 4, 1972), writ of certiorari denied by 409 U.S. 811, 93 S. Ct. 43, 34 L. Ed. 2d 67, 1972 U.S. LEXIS 1174 (1972).

Trial court has a responsibility to exercise care, pursuant to former La. Code Crim. Proc. Ann. art. 357 (now La. Code Crim. Proc. Ann. art. 786), to prevent the use of lengthy statements of particular points of law during voir dire because the practice tends to facilitate attempts to commit the juror’s vote in advance of deliberation. State v. Schoonover, 252 LA. 311, 211 So. 2d 273, 1968 La. LEXIS 2747 (June 4, 1968), writ of certiorari denied by 394 U.S. 931, 89 S. Ct. 1199, 22 L. Ed. 2d 460, 1969 U.S. LEXIS 2220 (1969).

Defendant’s conviction for the unlawful possession of heroin and five dilaudid tablets was affirmed where the court rejected his contention that the trial court refused to allow defense counsel to propound certain questions to prospective jurors on voir dire; the court found that all the questions propounded by defense counsel were improper and that, under former La. Rev. Stat. Ann. § 15:357 (now La. Code Crim. Proc. Ann. art. 786), the purpose of a voir dire examination of a juror was to ascertain his qualifications to serve in the trial of the case and the examination should be limited to that purpose. State v. Oliver, 247 LA. 729, 174 So. 2d 509, 1965 La. LEXIS 2347 (Mar. 29, 1965), writ of certiorari denied by 382 U.S. 862, 86 S. Ct. 124, 15 L. Ed. 2d 100, 1965 U.S. LEXIS 870 (1965).

Defense counsel’s hypothetical question to jurors during voir dire was improper because, instead of examining jurors to ascertain their qualifications to try the case, the question contained a recitation of unproven facts and it sought to elicit in advance the jurors’ opinions as to whether they were prejudiced concerning defendant’s future defense. State v. Williams, 230 LA. 1059, 89 So. 2d 898, 1956 La. LEXIS 1488 (June 29, 1956).

It was not error for the trial court to refuse to permit defense counsel to read to the jurors on their voir dire examination certain applicable laws because under former La. Rev. Stat. Ann. § 15:357 (now La. Code Crim. Proc. Ann. art. 786), the examination of jurors was limited to ascertaining the qualifications of the jurors in the trial of the case. State v. Dabbs, 228 LA. 960, 84 So. 2d 601, 1955 La. LEXIS 1442 (Nov. 7, 1955).

It was not error when the trial court refused to allow defense counsel to ask a prospective juror if he would believe the testimony of his brother, who was a deputy sheriff that had investigated defendants’ alleged crime, in preference to that of defendants or strangers; the court held that such questioning simply went to a juror’s attitude toward a particular witness who was expected to testify and it was not relevant to ascertaining whether the juror had the proper qualifications to serve under former La. Code Crim. Proc. Ann. art. 357 (now La. Code Crim. Proc. Ann. art. 786). State v. Wideman, 218 LA. 860, 51 So. 2d 96, 1951 La. LEXIS 822 (Feb. 12, 1951).

• Trials

•• Judicial Discretion. — Review of the record as a whole established that the trial court’s voir dire limitations were not an abuse of discretion; the limitations were not so restrictive as to deprive counsel of a reasonable opportunity to determine grounds for challenges for cause and for the intelligent exercise of peremptory challenges, as required under La. Const. art. I, § 17 and La. Code Crim. Proc. Ann. art. 786. State v. Hamilton, 681 So. 2d 1217, 1996 La. LEXIS 2086 (Sept. 5, 1996), writ of certiorari denied by 520 U.S. 1216, 117 S. Ct. 1705, 137 L. Ed. 2d 830, 1997 U.S. LEXIS 2956, 65 U.S.L.W. 3754 (1997).

Defendant’s first degree murder conviction was reversed pursuant to La. code Crim. Proc. Ann. art. 786) where the limitation on the defense’s ability to examine prospective jurors on their understanding of the law constituted reversible error. State v. Hall, 616 So. 2d 664, 1993 La. LEXIS 1420 (Apr. 12, 1993).

Trial court did not err in refusing a capital defendant’s request for sequestered, individual voir dire of potential jurors, where the trial judge allowed voir dire in groups of six or fewer, and pretrial publicity was not shown to be impermissibly extensive or prejudicial. State v. Comeaux, 514 So. 2d 84, 1987 La. LEXIS 9851 (Sept. 9, 1987).

Defendant was denied his right under La. Const. art. I, § 17, to a full voir dire examination and to peremptorily challenge jurors, notwithstanding the district court’s latitude to restrict the examination under La. Code Crim. Proc. Ann. art. 786, where his counsel was prohibited from inquiring into a prospective juror’s comprehension of defendant’s burden of proving his insanity at the time of the offense by a “preponderance of the evidence” pursuant to La. Code Crim. Proc. Ann. art. 652. State v. Hawkins, 376 So. 2d 943, 1979 La. LEXIS 7204 (Nov. 1, 1979).

Trial court did not abuse its discretion by refusing either to permit defense counsel to advise two prospective jurors of their personal exemptions or to read the applicable exemption provisions to each prospective juror. State v. Rogers, 324 So. 2d 403, 1975 La. LEXIS 4192 (Dec. 8, 1975).

•• Motions for Mistrial. — Defendant urged the trial court erred in denying his mistrial motion based upon allegedly prejudicial remarks made by a prospective juror in the presence of the jury venire, but made no request for an admonition by the judge; the juror’s remarks did not fall within the ambit of the mandatory mistrial provisions of La. Code Crim. Proc. Ann. art. 770. State v. Simmons, 443 So. 2d 512, 1983 La. LEXIS 12547 (Apr. 4, 1983).

• Defenses

•• Insanity

••• Insanity Defense. — There was no violation of La. Const. art. I, § 17 and no abuse of discretion by a trial court in a limitation of voir dire of jurors concerning a claim by a defendant-wife, who had pled insanity, that she killed her husband because she suffered from so-called battered women’s syndrome. State v. Burton, 464 So. 2d 421, 1985 La. App. LEXIS 8321 (Feb. 26, 1985), writ of certiorari denied by 468 So. 2d 570, 1985 La. LEXIS 8723 (La. 1985).

• Sentencing

•• Capital Punishment

••• Death-Qualified Jurors. — Trial judge did not improperly restrict defense counsel’s right under La. Code Crim. Proc. Ann. art. 786 to ask voir dire questions regarding jurors’ attitudes toward the death penalty, State v. Perry, 420 So. 2d 139, 1982 La. LEXIS 11779 (Sept. 7, 1982), writ of certiorari denied by 461 U.S. 961, 103 S. Ct. 2438, 77 L. Ed. 2d 1322 (1983).

•• Proportionality. — Although a trial judge may have erred in refusing to allow defense counsel to attempt to inquire about how jurors would evaluate accomplice testimony, the record suggested that the defendant was able to conduct extensive voir dire so as to intelligently exercise his right to challenge prospective jurors for cause or peremptorily, so he was not denied his guaranteed right to full voir dire examination of prospective jurors. State v. James, 431 So. 2d 399, 1983 La. LEXIS 10347 (Apr. 4, 1983), writ of certiorari denied by 464 U.S. 908, 104 S. Ct. 263, 78 L. Ed. 2d 247 (1983).

• Appeals

•• Reversible Errors

••• General Overview. — Where a substantial portion of the State’s case was based on eyewitness police officer testimony, the trial court committed reversible error by restricting defendant’s right to question potential jurors regarding their attitudes towards police officers. State v. Dyer, 682 So. 2d 278, 1996 La. App. LEXIS 2304 (Oct. 2, 1996), writ of certiorari denied by La. 96-2570, 691 So. 2d 81, 1997 La. LEXIS 858 (La. Mar. 21, 1997).

•• Reviewability

••• Preservation for Review

•••• General Overview. — Although the State’s exercise of a peremptory challenge to exclude a potential juror before defense counsel had a chance to examine her was not in strict compliance with La. Code Crim. Proc. Ann. arts. 786 and 788, the defendant was in no way prejudiced by the peremptory challenge; the defendant was barred from asserting the issue on appeal where his counsel failed to object at the time the State exercised the challenge. State v. Winn, 412 So. 2d 1337, 1982 La. LEXIS 10766 (Apr. 5, 1982).

•• Standards of Review

••• Abuse of Discretion

•••• General Overview. — As to jury selection in defendant’s trial for distributing a controlled substance, the scope of voir dire was discretionary and wide latitude was properly allowed under La. Code Crim. Proc. Ann. art. 786. State v. Corbin, 285 So. 2d 234, 1973 La. LEXIS 6773 (Oct. 29, 1973).

Where proposed jurors had no preconceived feelings towards defendant’s guilt, it was not an abuse of discretion for a trial court to refuse to allow defendant to ask the jurors what their verdict would be if the prosecution failed to change their feelings. State v. Coleman, 260 LA. 897, 257 So. 2d 652, 1972 La. LEXIS 5565 (Jan. 4, 1972), writ of certiorari denied by 409 U.S. 811, 93 S. Ct. 43, 34 L. Ed. 2d 67, 1972 U.S. LEXIS 1174 (1972).

EVIDENCE

• Hearsay

•• Exceptions

••• Dying Declarations

•••• Form of Declarations. — Where defendant was convicted of murder, his conviction was proper; the victim’s dying declaration was admissible and appropriately used during voir dire. State v. Matthews, 679 So. 2d 977, 1996 La. App. LEXIS 1630 (Aug. 21, 1996), writ of certiorari denied by La. 96-2332, 687 So. 2d 403, 1997 La. LEXIS 320 (La. Jan. 31, 1997).

• Procedural Considerations

•• Judicial Intervention in Trials

••• Comments by Judges

•••• General Overview. — Trial judge’s ruling regarding an objection to hypothetical questions was not a comment on the evidence; it was a ruling that hypothetical questions were improper in voir dire. State v. Vaughn, 431 So. 2d 358, 1982 La. LEXIS 12910 (May 17, 1982), remanded by 431 So. 2d 358, 1983 La. LEXIS 12562 (La. 1983).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1983-84: A Faculty Symposium: Criminal Trial Procedure. 45 La. L. Rev. 263 (November, 1984).

Art. 787. Disqualification of petit jurors in particular cases.

The court may disqualify a prospective petit juror from service in a particular case when for any reason doubt exists as to the competency of the prospective juror to serve in the case.

COMMENTARY

Louisiana Official Revision Comments

1966. — This article is very broad, but it is essential to give the court a wide latitude to determine jurors’ qualifications in the particular situation of each case. This article complements to a degree Arts. 797 and 798 which list special challenges for cause. It is necessary to give the judge the right to disqualify, a challenge being available only to counsel.

CROSS REFERENCES

Louisiana Law. — General qualifications of jurors, see La. C.Cr.P. Art. 401.
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CRIMINAL LAW & PROCEDURE

• Juries & Jurors

•• Challenges for Cause

••• General Overview. — Supreme court affirmed defendant’s conviction of murder and death sentence; a juror who did not understand circumstantial evidence was properly discharged in the trial court’s discretion pursuant to La. Code Crim. Proc. Ann. art. 787. State v. Washington, 256 LA. 233, 236 So. 2d 23, 1970 La. LEXIS 3774 (May 4, 1970).

•• Disqualification & Removal of Jurors

••• General Overview. — La. Code Crim. Proc. Ann. art. 787 should be read in para materia with La. Code Crim. Proc. Ann. arts. 797 and 798 in order to determine proper rulings regarding challenges to jurors. State v. Huckabay, 809 So. 2d 1093, 2002 La. App. LEXIS 256 (Feb. 6, 2002), writ denied by La. 2002-0703, 828 So. 2d 564, 2002 La. LEXIS 3222 (La. Nov. 1, 2002).

Trial court did not abuse its discretion in disqualifying, on its own motion, 54-year old juror who was on medication that caused him to frequently urinate, on medication for high blood pressure and sinus problems, and was using eye drops. State v. Huckabay, 809 So. 2d 1093, 2002 La. App. LEXIS 256 (Feb. 6, 2002), writ denied by La. 2002-0703, 828 So. 2d 564, 2002 La. LEXIS 3222 (La. Nov. 1, 2002).

In defendant’s trial for first degree murder, the trial court properly denied defendant’s request to disqualify a jury panel where the prosecutor explained how character evidence allowed in the penalty phase differed from character evidence allowed in the guilt phase; the explanation did not violate La. Code Evid. Ann. art. 404(B) because the prosecutor did not mention defendant or any crimes or character issues concerning defendant. State v. Smith, 740 So. 2d 675, 1999 La. App. LEXIS 1335 (May 5, 1999), writ denied by La. 2000-1404, 785 So. 2d 840, 2001 La. LEXIS 657 (La. Feb. 16, 2001).

La. Code Crim. Proc. Ann. art. 787 shall be read in pari material with La. Code. Crim. Proc. Ann. arts. 797, 798, which set forth the grounds upon which a juror may be challenged for cause. State v. Letulier, 750 So. 2d 784, 1998 La. LEXIS 2336 (July 8, 1998).

Pursuant to La. Code Crim. Proc. Ann. art. 787, the trial court properly disqualified prospective jurors who stated that they disagreed with the mandatory life sentence for heroin distribution regardless of the amount of heroin involved, where La. Rev. Stat. Ann. §§ 40:966(A)(1) and 40:966(B)(1) did not provide for a minimum amount of heroin a person had to distribute in order to be convicted of heroin distribution and sentenced to life imprisonment. State v. Wright, 618 So. 2d 540, 1993 La. App. LEXIS 1626 (Apr. 28, 1993), writ of certiorari denied by 623 So. 2d 1334, 1993 La. LEXIS 2542 (La. 1993).

Trial court had great discretion in determining whether to disqualify a juror; jury panel was not disqualified where the jury panel was questioned about the negative statement made by one of the jurors and they indicated that they understood the state’s burden of proof and that they had not formed an opinion about the defendant’s guilt. State v. Baker, 528 So. 2d 776, 1988 La. App. LEXIS 1634 (July 6, 1988).

In the prosecution of defendant for first degree murder in violation of La. Rev. Stat. Ann. § 14:30, a juror was properly dismissed under La. Code Crim. Proc. Ann. art. 787 where the juror’s sister was awaiting trial on first degree murder charges. State v. Loyd, 489 So. 2d 898, 1986 La. LEXIS 6028 (Mar. 31, 1986), writ of certiorari denied by 481 U.S. 1042, 107 S. Ct. 1984, 95 L. Ed. 2d 823, 1987 U.S. LEXIS 2025, 55 U.S.L.W. 3746 (1987).

Trial court’s sua sponte excusal of a juror was within its discretion even if the juror’s claim that his past experience as a juror prevented him from rendering a just verdict would not have been sufficient to satisfy a challenge for cause. State v. Davis, 411 So. 2d 2, 1982 La. LEXIS 10298 (Mar. 1, 1982).

Juror was properly excused by the trial judge after the State’s challenge for cause to the juror was denied; the trial judge acted within his discretion in excusing the juror on his own authority because he was convinced that neither the State nor the defendant would receive full, fair and impartial consideration from the juror. State v. Sears, 298 So. 2d 814, 1974 La. LEXIS 4557 (July 1, 1974), overruled by State v. Lovett, 345 So. 2d 1139, 1977 La. LEXIS 5389, 1977 La. LEXIS 5772 (La. 1977).

In defendant’s trial for murder, the trial court’s disqualification of a juror was not improper where under La. Code Crim. Proc. Ann. art. 787, the trial court doubted the competency of the juror and defendant failed to offer any evidence that the disqualification was racially motivated. State v. Richmond, 278 So. 2d 17, 1973 La. LEXIS 5859 (May 7, 1973).

Trial court did not abuse its discretion when it disqualified a prospective petit juror on its own motion where the prospective juror stated that he was willing to turn defendant loose even if the state proved defendant guilty. State v. Myles, 262 LA. 633, 264 So. 2d 589, 1972 La. LEXIS 5022 (June 15, 1972).

Defendant’s murder conviction was upheld because the district judge had the discretion to determine the competency of jurors when because of relationship or other causes they could be incompetent to sit upon the trial of a particular case. State v. Rideau, 242 LA. 431, 137 So. 2d 283, 1962 La. LEXIS 478 (Jan. 15, 1962), reversed by 373 U.S. 723, 83 S. Ct. 1417, 10 L. Ed. 2d 663, 1963 U.S. LEXIS 1397, 1 Media L. Rep. (BNA) 1183 (1963).

• Sentencing

•• Capital Punishment

••• Death-Qualified Jurors. — In the prosecution of defendant for first degree murder in violation of La. Rev. Stat. Ann. § 14:30, a juror was properly dismissed under La. Code Crim. Proc. Ann. art. 787 where the juror’s sister was awaiting trial on first degree murder charges. State v. Loyd, 489 So. 2d 898, 1986 La. LEXIS 6028 (Mar. 31, 1986), writ of certiorari denied by 481 U.S. 1042, 107 S. Ct. 1984, 95 L. Ed. 2d 823, 1987 U.S. LEXIS 2025, 55 U.S.L.W. 3746 (1987).
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Louisiana Law Reviews. — Developments in the Law, 1981-1982: A Symposium: Criminal Trial Procedure. 43 La. L. Rev. 375 (November, 1982).

Developments in the Law, 1983-84: A Faculty Symposium: Criminal Trial Procedure. 45 La. L. Rev. 263 (November, 1984).

Art. 788. Tendering jurors.

A. After the examination provided by Article 786, a prospective juror may be tendered first to the state, which shall accept or challenge him. If the state accepts the prospective juror, he shall be tendered to the defendant, who shall accept or challenge him. When a prospective juror is accepted by the state and the defendant, he shall be sworn immediately as a juror. This Article is subject to the provisions of Articles 795 and 796.

B. If the court does not require tendering of jurors, it shall by local rule provide for a system of simultaneous exercise of challenges. (Acts 1983, No. 603, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is taken substantially from the first sentence of former R.S. 15:358. It has considerable value to a defendant. Because the state is forced to choose first, the defendant may be saved the loss of a peremptory challenge.

(b) The article is superior to its source provision, which fails to spell out that the defendant, when tendered a juror, must accept or challenge.

(c) Exceptions to the basic rule set forth in this article, with respect to the time for challenge and removal of jurors, are contained in Arts. 795 and 796 dealing with the time for challenging, and the removal of jurors.
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CRIMINAL LAW & PROCEDURE

• Juries & Jurors

•• General Overview. — Prior to the jury being sworn together or as a whole, either the defense or the State may still exercise his/its challenges for cause; the defense suffered no prejudice from the trial court’s refusal to swear the jury immediately, because the decision effected both the defense and the State in the same way; and there was no abuse of the trial court’s discretion. State v. Tuckson, 781 So. 2d 807, 2001 La. App. LEXIS 380 (Feb. 28, 2001), writ denied by La. 2001-1129, 806 So. 2d 671, 2002 La. LEXIS 391 (La. Jan. 25, 2002).

Failure to swear jurors immediately after their selection was not reversible error because defendant could not demonstrate that the jurors became tainted. State v. Gallow, 452 So. 2d 1288, 1984 La. App. LEXIS 9069 (June 27, 1984).

•• Challenges for Cause

••• General Overview. — Trial court’s denial of the defendant’s challenge for cause did not violate the defendant’s constitutional rights because the juror indicated that he could remain partial and hold the state to its burden of proof; the mere fact that the juror knew some of the witnesses did not make him ineligible to serve as a juror. State v. Allen, 638 So. 2d 394, 1994 La. App. LEXIS 1770 (May 31, 1994).

•• Jury Deliberations

••• General Overview. — Where the jury for defendant’s trial had been selected but not sworn, the trial judge erred in permitting the jurors to return to their homes and remain separated for 21 hours. State v. Martin, 329 So. 2d 688, 1976 La. LEXIS 3924 (Mar. 29, 1976).

•• Peremptory Challenges

••• General Overview. — Exercise of simultaneous peremptory challenges, which possibly limited a defendant’s number of peremptory challenges, provided for in a local court rule pursuant to La. Code Crim. Proc. Ann. art. 788(B) did not violate La. Const. art. 1, § 17 because although the State constitution provided for the use of peremptory challenges it did not provide for a specific number of challenges. State v. Lockhart, 629 So. 2d 1195, 1993 La. App. LEXIS 3189 (Oct. 15, 1993), writ of certiorari denied by La. 94-0050, 635 So. 2d 1132, 1994 La. LEXIS 934 (La. Apr. 7, 1994).

Defendant was not entitled to accept or reject jurors tendered to him by the state after the state had exercised its challenges; defendant was properly required to exercise his peremptory challenges at the same time as the state. State v. Jones, 526 So. 2d 1374, 1988 La. App. LEXIS 1226 (May 17, 1988).

It was proper for a trial court in a criminal trial to allow the state to exercise its peremptory challenges one at a time; nothing in La. Code Crim. Proc. Ann. art. 788 mandated that the state use all of its peremptory challenges at once. State v. Alexander, 442 So. 2d 694, 1983 La. App. LEXIS 9646 (Nov. 22, 1983).

Although the State’s exercise of a peremptory challenge to exclude a potential juror before defense counsel had a chance to examine her was not in strict compliance with La. Code Crim. Proc. Ann. arts. 786 and 788, the defendant was in no way prejudiced by the peremptory challenge; the defendant was barred from asserting the issue on appeal where his counsel failed to object at the time the State exercised the challenge. State v. Winn, 412 So. 2d 1337, 1982 La. LEXIS 10766 (Apr. 5, 1982).

•• Voir Dire

••• General Overview. — In defendant’s trial for attempted aggravated rape, the State violated La. Code Crim. Proc. Ann. art. 788 by tentatively accepting a juror until after the completion of the panel, but a reversal of the conviction was not required because defendant failed to show how he was prejudiced by the violation. State v. Hoffman, 345 So. 2d 1, 1977 La. LEXIS 6256 (Feb. 28, 1977).

State is not required to accept or challenge a juror until the completion of the voir dire examination, which is not completed until the trial court, the State, and defendant have finished asking their questions. State v. Stephenson, 291 So. 2d 767, 1974 La. LEXIS 3401 (Feb. 18, 1974).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Trial Procedure. 44 La. L. Rev. 301 (November, 1983).


Art. 789. Alternate jurors.

A. The court may direct that not more than six jurors in addition to the regular panel be called and impaneled to sit as alternate jurors. Alternate jurors, in the order in which they are called, shall replace jurors who become unable to perform or disqualified from performing their duties. Alternate jurors shall be drawn in the same manner, shall have the same qualifications, shall be subject to the same examination and challenges for cause, shall take the same oath, and shall have the same functions, powers, facilities, and privileges as the principal jurors. If the court determines that alternate jurors are desirable in the case, the court shall determine the number to be chosen. The regular peremptory challenges allowed by law shall not be used against the alternate jurors. The court shall determine how many additional peremptory challenges shall be allowed, and each defendant shall have an equal number of such challenges. The state shall have as many peremptory challenges as the defense. The additional peremptory challenges may be used only against alternate jurors. Except in capital cases, an alternate juror who does not replace a principal juror may be discharged when the jury retires to consider its verdict.

B. In a capital case, at the conclusion of the guilt phase of the trial, alternate jurors that have not replaced principal jurors shall not be discharged, but shall be sequestered from other members of the jury until the jury has reached a verdict. If a sentencing hearing is mandated, the alternate jurors will be returned to the jury and will hear the evidence presented at the sentencing hearing and will be available to replace principal jurors.

C. If the court, as provided in Paragraph A, replaces a principal juror with an alternate juror after deliberations have begun, the court shall order the jury to begin deliberations anew. (Acts 1995, No. 364, § 1; Acts 1995, No. 1273, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — This article is substantially the same as C.C.P. Art. 1769, which was based in part on Fed.Rules Civ. Proc., Rule 47 (b). It covers every aspect of the problem in criminal cases.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Homicide

••• Murder

•••• General Overview. — Defendant was improperly convicted of second-degree murder because the trial court erred in allowing the State to exercise a peremptory challenge to remove a juror after the trial had commenced, in contravention of La. Code Crim. Proc. Ann. art. 795(B)(1), and because there was no showing that the juror was unable to perform or was disqualified from performing under the meaning of La. Code Crim. Proc. Ann. art. 789. La. Code Crim. Proc. Ann. art. 795(B)(1) provides that peremptory challenges “shall” be used before trial; it does not use the permissive word “may,” as is distinguished in La. Code Crim. Proc. Ann. art. 5, and the trial court could have ordered a mistrial under La. Code Crim. Proc. Ann. art. 775(6). State v. Derouselle, 745 So. 2d 767, 1999 La. App. LEXIS 2985 (Oct. 20, 1999), reversed by, remanded by La. 99-3283, 761 So. 2d 1269, 2000 La. LEXIS 1156 (La. Apr. 28, 2000).

• Juries & Jurors

•• Challenges for Cause

••• General Overview. — In a sexual abuse case, defendant was unable to show any prejudice resulted from a trial court’s denial of a motion to strike a juror for cause where defendant failed to use all six of the peremptory challenges available; defendant used only five challenges during the regular jury selection, and the sixth challenge was not used until the alternate jurors were selected. State v. Hotard, 864 So. 2d 748, 2003 La. App. LEXIS 3663 (Dec. 30, 2003).

Juror who was overheard talking with the defendant was properly dismissed for her partiality pursuant to La. Code Crim. Proc. Ann. art. 797, as the State’s challenge for cause was entertained before the bill of information was read, as mandated by La. Code Crim. Proc. Ann. art. 795, and as she was properly replaced by the alternate juror as permitted by La. Code Crim. Proc. Ann. art. 789. State v. Marshall, 410 So. 2d 1116, 1982 La. LEXIS 10290 (Mar. 1, 1982).

•• Disqualification & Removal of Jurors

••• General Overview. — Trial court did not abuse its discretion in dismissing a juror between the close of evidence and deliberations; the judge was made aware that the juror may have been a convicted felon, and the juror was replaced with an alternate juror who met all the established criteria. State v. Skipper, 861 So. 2d 796, 2003 La. App. LEXIS 3445 (Dec. 11, 2003), writ denied by La. 2004-0003, 870 So. 2d 298, 2004 La. LEXIS 1400 (La. Apr. 23, 2004).

Allegation of a juror’s mental deficiency that was not proved was held as properly not acted upon by the trial court on review in the defense’s request to remove a juror. State v. Pendleton, 783 So. 2d 459, 2001 La. App. LEXIS 548 (Mar. 14, 2001), writ denied by La. 2001-1242, 807 So. 2d 243, 2002 La. LEXIS 300 (La. Jan. 25, 2002).

Trial judge properly disqualified a juror on the second day of a trial for second-degree murder when it was revealed that the juror had failed to disclose during voir dire that her fiancee had been convicted of a crime despite questions specifically designed to elicit information of such potential sources of bias as an aid to the State’s exercise and use of its peremptory and cause challenges. State v. Derouselle, 769 So. 2d 141, 2000 La. App. LEXIS 2506 (Aug. 30, 2000), writ denied by La. 2000-2750, 799 So. 2d 491, 2001 La. LEXIS 4039 (La. Oct. 12, 2001).

Under La. Code Crim. Proc. Ann. art. 789, it was in the trial court’s discretion to replace a juror because of doubts regarding the juror’s lack of candor under oath concerning her competency to serve impartially in defendant’s trial. State v. Derouselle, 761 So. 2d 1269, 2000 La. LEXIS 1156 (Apr. 28, 2000).

In the conviction of defendant for aggravated rape, a juror was properly excused from service under La. Code Crim. Proc. Ann. art. 789, where the juror could possibly have had trouble remaining impartial due to employment concerns. State v. Brossette, 634 So. 2d 1309, 1994 La. App. LEXIS 531 (Mar. 2, 1994), writ of certiorari denied by La. 94-0802, 640 So. 2d 1344, 1994 La. LEXIS 1619 (La. June 24, 1994).

Juror who repeatedly dozed off during trial, who could not handle the stress of the trial, and was affecting other jurors’ ability to perform was properly replaced by an alternate in accordance with La. Code Crim. Proc. Ann. art. 789. State v. Womack, 592 So. 2d 872, 1991 La. App. LEXIS 3493 (Dec. 20, 1991), writ of certiorari denied by 600 So. 2d 675, 1992 La. LEXIS 2311 (La. 1992).

Where one juror had driven out of state between the jury selection and the date of trial, had mechanical problems, and was not able to return to Louisiana on the date set for trial, the trial judge was justified, pursuant to La. Code Crim. Proc. Ann. art. 789, in empanelling an alternate juror and proceeding to trial rather than granting a recess as requested by defendant. State v. White, 498 So. 2d 1100, 1986 La. App. LEXIS 8634 (Dec. 10, 1986), writ of certiorari denied by 506 So. 2d 109, 1987 La. LEXIS 9210 (La. 1987).

Trial court did not err in finding no legal cause to replace a juror with an alternate under La. Code Crim. Proc. Ann. art. 789 after conducting an interview of the juror as requested by defendant and reaffirming the juror’s voir dire statement that she was not acquainted with the victim’s family and was able to perform her duties fairly and impartially. State v. Ducksworth, 496 So. 2d 624, 1986 La. App. LEXIS 7857 (Oct. 15, 1986).

Trial judge did not err pursuant to La. Code Crim. Proc. Ann. art. 789 by failing to grant defendant’s request for a mistrial based upon a juror’s admission that she knew one of the state’s witnesses and could not be an impartial juror, as the trial judge questioned the witness and replaced her with an alternate juror upon the witness’s admission that she could not be impartial. State v. Sepcich, 473 So. 2d 380, 1985 La. App. LEXIS 9498 (July 8, 1985).

Removal of a juror who notified the trial judge that he knew the victim and also several witnesses and the selection of an alternate juror was proper because the trial judge followed the outlined procedure in La. Code Crim. Proc. Ann. art. 789. State v. Nolen, 461 So. 2d 1073, 1984 La. App. LEXIS 10232 (Nov. 27, 1984).

Trial court properly applied La. Code Crim. Proc. Ann. art. 797(2), and exercised the authority provided by La. Code Crim. Proc. Ann. art. 789 to dismiss a juror and order the juror’s replacement by an alternate after defendant’s criminal trial had commenced where the juror indicated in an in camera interview that she could not give the State a “fair trial,” and the State was not aware of the grounds for challenging the juror before the juror was accepted. State v. Williams, 460 So. 2d 2, 1984 La. App. LEXIS 10290 (Nov. 14, 1984).

Trial judge in defendant’s case acted in a fair and deliberative manner when he decided that the juror’s willful violation of the order by going to the motel bar was a sufficient ground to disqualify him from further service, and the judge also considered alternative courses of action; therefore, replacing the juror with the alternate under the overall circumstances was a proper exercise of the trial judge’s discretion. State v. Fuller, 454 So. 2d 119, 1984 La. LEXIS 9389 (June 25, 1984).

Juror who was overheard talking with the defendant was properly dismissed for her partiality pursuant to La. Code Crim. Proc. Ann. art. 797, as the State’s challenge for cause was entertained before the bill of information was read, as mandated by La. Code Crim. Proc. Ann. art. 795, and as she was properly replaced by the alternate juror as permitted by La. Code Crim. Proc. Ann. art. 789. State v. Marshall, 410 So. 2d 1116, 1982 La. LEXIS 10290 (Mar. 1, 1982).

Applying La. Code Crim. Proc. Ann. art. 789 even if a juror did briefly doze off, such is not per se proof of inability to perform, or any character of disqualification; thus, there would be no legal cause for removing him. State v. Cass, 356 So. 2d 396, 1977 La. LEXIS 4809 (Dec. 18, 1977).

After a juror had been accepted for service, discovery of the fact that he furnished erroneous information, lied, or had a fixed opinion which would not yield to the evidence, would perhaps have been a basis for a prosecution for perjury or grounds for a mistrial, but these disclosures did not permit a trial court to excuse a juror already sworn and to designate an alternate to serve in his stead. State v. Rounsavall, 337 So. 2d 190, 1976 La. LEXIS 5341 (Sept. 13, 1976), overruled by State v. Marshall, 410 So. 2d 1116, 1982 La. LEXIS 10290 (La. 1982).

Under La. Code Crim. Proc. Ann. art. 789 the jurors once selected are expected to serve, save in cases of death, illness or other cause which renders the juror unfit or disqualified to perform his duty. State v. Square, 257 LA. 743, 244 So. 2d 200, 1971 La. LEXIS 4619 (Jan. 18, 1971), vacated by 408 U.S. 938, 92 S. Ct. 2871, 33 L. Ed. 2d 760, 1972 U.S. LEXIS 1942 (1972).

Trial court committed serious error in disqualifying and excusing a certain juror during the trial and substituting an alternate juror; under former La. Rev. Stat. Ann. § 15:362 (now La. Code Crim. Proc. Ann. art. 789), the trial judge was without authority to excuse a juror and substitute the alternate unless and until a juror died, was too ill to serve, or there was a legal cause that rendered the juror incompetent to serve. State v. White, 244 LA. 585, 153 So. 2d 401, 1963 La. LEXIS 2407 (May 3, 1963).

•• Jury Deliberations

••• General Overview. — Outside influence on the jury of an incorrectly seated juror was presumed to establish a prima facie case of prejudice to defendant, which the state was required to rebut by showing defendant was not harmed. State v. Clark, 732 So. 2d 138, 1999 La. App. LEXIS 1143 (Apr. 7, 1999).

When an alternate juror expressed his interpretation of evidence presented at trial to a principal juror before the alternate juror was discharged, the communication was not an outside influence because, during the trial, the alternative had the same functions, powers, facilities, and privileges as the principal jurors. State v. Graham, 422 So. 2d 123, 1982 La. LEXIS 12282 (Oct. 18, 1982), appeal dismissed by 461 U.S. 950, 103 S. Ct. 2419, 77 L. Ed. 2d 1309, 1983 U.S. LEXIS 276, 51 U.S.L.W. 3857 (1983).

•• Peremptory Challenges

••• General Overview. — In a sexual abuse case, defendant was unable to show any prejudice resulted from a trial court’s denial of a motion to strike a juror for cause where defendant failed to use all six of the peremptory challenges available; defendant used only five challenges during the regular jury selection, and the sixth challenge was not used until the alternate jurors were selected. State v. Hotard, 864 So. 2d 748, 2003 La. App. LEXIS 3663 (Dec. 30, 2003).

Defendant was improperly convicted of second-degree murder because the trial court erred in allowing the State to exercise a peremptory challenge to remove a juror after the trial had commenced, in contravention of La. Code Crim. Proc. Ann. art. 795(B)(1), and because there was no showing that the juror was unable to perform or was disqualified from performing under the meaning of La. Code Crim. Proc. Ann. art. 789. La. Code Crim. Proc. Ann. art. 795(B)(1) provides that peremptory challenges “shall” be used before trial; it does not use the permissive word “may,” as is distinguished in La. Code Crim. Proc. Ann. art. 5, and the trial court could have ordered a mistrial under La. Code Crim. Proc. Ann. art. 775(6). State v. Derouselle, 745 So. 2d 767, 1999 La. App. LEXIS 2985 (Oct. 20, 1999), reversed by, remanded by La. 99-3283, 761 So. 2d 1269, 2000 La. LEXIS 1156 (La. Apr. 28, 2000).

•• Province of Court & Jury

••• General Overview. — Trial judge did not err pursuant to La. Code Crim. Proc. Ann. art. 789 by failing to grant defendant’s request for a mistrial based upon a juror’s admission that she knew one of the state’s witnesses and could not be an impartial juror, as the trial judge questioned the witness and replaced her with an alternate juror upon the witness’s admission that she could not be impartial. State v. Sepcich, 473 So. 2d 380, 1985 La. App. LEXIS 9498 (July 8, 1985).

•• Size of Jury

••• General Overview. — Under La. Code Crim. Proc. Ann. art. 789, the court may direct that one or two jurors in addition to the regular panel be called and impaneled to sit as alternate jurors. State v. Hawkins, 496 So. 2d 643, 1986 La. App. LEXIS 7883 (Oct. 15, 1986), writ of certiorari denied by 500 So. 2d 420, 1987 La. LEXIS 8309 (La. 1987).

Where a juror in a criminal trial had to be removed from the jury box and taken to the hospital, the State’s motion for a mistrial was properly granted because a felony could not be tried with only 11 jurors and the trial court was not required to appoint alternate jurors. State v. Roberson, 225 LA. 74, 72 So. 2d 265, 1954 La. LEXIS 1193 (Mar. 22, 1954).

• Appeals

•• Reversible Errors

••• General Overview. — Trial court did not commit reversible error in denying defendant’s challenge for cause to a juror who had a number of family members in law enforcement as defendant still had one peremptory challenge left, and the only remaining jurors to be challenged were alternate jurors. State v. Ennis, 877 So. 2d 300, 2004 La. App. LEXIS 1777 (July 7, 2004), writ denied by 978 So. 2d 297, 2008 La. LEXIS 731 (La. 2008).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1983-84: A Faculty Symposium: Criminal Trial Procedure. 45 La. L. Rev. 263 (November, 1984).

Variations of a Common Theme: An Analysis of Louisiana’s Experience With Harmless Error in Criminal Cases. 53 La. L. Rev. 1577 (May, 1993).

Art. 790. Swearing of jurors.

When selection of jurors and alternate jurors has been completed, and all issues properly raised under Article 795 have been resolved, the jurors shall then be sworn together to try the case in a just and impartial manner, each to the best of his judgment, and to render a verdict according to the law and the evidence. (Acts 1990, No. 524, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — This article is taken almost verbatim from the source article and is superior to the former R.S. 15:361, which quoted an archaic style of oath.
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CRIMINAL LAW & PROCEDURE

• Double Jeopardy

•• Attachment Jeopardy. — Since defendant neither claimed prejudice nor requested mistrial, trial court’s failure to grant mistrial was not reversible error where trial already had begun when state dismissed one count to cure double jeopardy problem. State v. Glover, 754 So. 2d 1044, 1999 La. App. LEXIS 2681 (Sept. 24, 1999), writ denied by La. 1999-3200, 759 So. 2d 94, 2000 La. LEXIS 1016 (La. Apr. 7, 2000).

• Juries & Jurors

•• General Overview. — Swearing of the jury together to try the case, pursuant to La. Code Crim. Proc. Ann. art. 790, is distinguished from the individual swearing of jurors provided for in La. Code Crim. Proc. Ann. art. 788. State v. Tuckson, 781 So. 2d 807, 2001 La. App. LEXIS 380 (Feb. 28, 2001), writ denied by La. 2001-1129, 806 So. 2d 671, 2002 La. LEXIS 391 (La. Jan. 25, 2002).

•• Challenges to Jury Venire

••• General Overview. — Defendant’s conviction for distribution of marijuana was affirmed because defendant’s argument that the jury was not sworn in together as a group was waived for failure to raise the objection at trial. State v. Voelkel, 613 So. 2d 246, 1992 La. App. LEXIS 4255 (Dec. 23, 1992).

••• Equal Protection Challenges

•••• General Overview. — Under La. Code Crim. Proc. Ann. arts. 790 and 797(4), a prosecutor properly challenged jurors who would not analyze the evidence presented by the state and vote to convict the accused. State v. Worthy, 532 So. 2d 541, 1988 La. App. LEXIS 2118 (Oct. 12, 1988), writ of certiorari denied by 538 So. 2d 610, 1989 La. LEXIS 571 (La. 1989).

•• Peremptory Challenges

••• General Overview. — La. Code Crim. Proc. Ann. art. 795(B)(1) permits a juror to be challenged peremptorily at any time before the jury panel is sworn under La. Code Crim. Proc. Ann. art. 790, even if the juror has been temporarily accepted by the state and the defense during the exercise of peremptory challenges. State v. Johnson, 595 So. 2d 789, 1992 La. App. LEXIS 441 (Feb. 26, 1992).

• Sentencing

•• Imposition. — In a prosecution for burglary, where the trial court had imposed a four year prison sentence on defendant, while only giving co-defendants who had agreed to testify against the defendant as part of a plea bargain a sentence of three years, the trial judge was not required to impose a sentence equal to or lesser than sentences imposed on the co-defendants because it would violate the role of the judge to sentence under La. Code. Crim. Proc. Ann. art. 871 and the role of the jury to render a verdict under La. Code Crim. Proc. Ann. art. 790. State v. Mallett, 535 So. 2d 400, 1988 La. App. LEXIS 1759 (Aug. 18, 1988).

Art. 791. Sequestration of jurors and jury.

A. A jury is sequestered by being kept together in the charge of an officer of the court so as to be secluded from outside communication, except as permitted by R.S. 18:1307.2.

B. In capital cases, after each juror is sworn he shall be sequestered, unless the state and the defense have jointly moved that the jury not be sequestered.

C. In noncapital cases, the jury shall be sequestered after the court’s charge and may be sequestered at any time upon order of the court. (Amended by Acts 1981, No. 475, § 1; Acts 1995, No. 1172, § 1; Acts 1995, No. 1277, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is taken largely from former R.S. 15:394. However, the approach is different. In this article the judge is given the right to sequester and must do so in the two situations stated. The source article reached the same result but by the opposite approach. This article does not affect the present jurisprudential rules as to what does or does not constitute keeping the jurors together.

(b) The requirements of Sec. 319 of the A.L.I. Code of Criminal Procedure, that if the court permits the jurors to separate, it must admonish them not to discuss the case or form any opinion and not to visit the scene of the crime, were not adopted in this article because they are in the nature of minutiae. As a practical matter, the judges always so admonish the jurors at the beginning of every recess.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Sex Crimes

••• Sexual Assault

•••• General Overview. — Defendant’s conviction for aggravated rape was reversed where the jury was not sequestered because under Louisiana law, aggravated rape was still a capital offense despite the United States Supreme Court’s prohibition against imposition of the death penalty in Louisiana. State v. Hunter, 306 So. 2d 710, 1975 La. LEXIS 3513 (Jan. 20, 1975).

• Pretrial Motions & Procedures

•• Sequestration of Jury. — Although a jury was not sequestered after the trial court’s charge as required under La. Code Crim. Proc. Ann. art. 791(C) and although noncompliance with the above provision constituted an error patent on the face of the record and was reviewable without a formal objection under La. Code Crim. Proc. Ann. art. 920(2), where there was no substantial prejudice shown by the failure to sequester the jury and where the State proved that no outside communication occurred, the trial court did not err in refusing to overturn defendant’s sexual assault conviction. State v. Jones, 794 So. 2d 107, 2001 La. App. LEXIS 1892 (Aug. 22, 2001), writ denied by La. 2001-2648, 823 So. 2d 938, 2002 La. LEXIS 2502 (La. Aug. 30, 2002).

In a noncapital case, the trial judge has discretion to decide whether or not to sequester a jury. State v. Kinsel, 783 So. 2d 532, 2001 La. App. LEXIS 644 (Mar. 28, 2001), writ denied by La. 2001-1230, 812 So. 2d 641, 2002 La. LEXIS 1003 (La. Mar. 28, 2002).

Although jurors were not sequestered immediately after being accepted and sworn as required by La. Code Crim. Proc. Ann. art. 791(B), and were not sequestered until two days later, any error was harmless where the record implied that the parties jointly agreed to delay sequestration and defendant did not receive the death penalty. State v. Porter, 761 So. 2d 115, 2000 La. App. LEXIS 1088 (May 3, 2000).

Violations of jury sequestration rules did not constitute reversible error where the jurors were questioned by the trial court in detail regarding any possible occurrence of prejudice and where in fact no prejudice was found to have occurred. State v. Smith, 687 So. 2d 529, 1996 La. App. LEXIS 3092 (Dec. 30, 1996), writ of certiorari denied by La. 97-0314, 696 So. 2d 1004, 1997 La. LEXIS 2043 (La. June 30, 1997).

Defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. art. 775 due to any violation of the sequestration provisions of La. Code Crim. Proc. Ann. art. 791 where one juror went with the bailiff to bring beverages back to the jury deliberation room because there was no evidence of any outside communication that caused any prejudice to defendant. State v. Berry, 684 So. 2d 439, 1996 La. App. LEXIS 2689 (Nov. 8, 1996), writ denied by La. 97-0278, 703 So. 2d 603, 1997 La. LEXIS 3191 (La. Oct. 10, 1997).

In defendant’s drug trial, it was not patent error for the jury not to be sequestered because there were no allegations or proof of attempted communication with or influencing of the jury in violation of La. Code Crim. Proc. Ann. art. 791. State v. Maze, 596 So. 2d 218, 1992 La. App. LEXIS 624 (Mar. 11, 1992), writ of certiorari denied by 604 So. 2d 963, 1992 La. LEXIS 2758 (La. 1992).

La. Code Crim. Proc. Ann. art. 791(B) requires in a capital case that each juror be sequestered after he is sworn. State v. Spencer, 446 So. 2d 1197, 1984 La. LEXIS 8357 (Feb. 27, 1984).

Defendant’s motion to sequester the jury in his trial for aggravated rape and attempted first-degree murder was properly denied pursuant to La. Code Crim. Proc. Ann. art. 791(C); the trial judge admonished the jury not to discuss the case or to read, view, or listen to news reports, and there was no showing that the jury disregarded the judge’s instructions and thereby prejudiced the defense. State v. Williams, 445 So. 2d 1171, 1984 La. LEXIS 7977 (Jan. 16, 1984).

Jury sequestration was not allowed during the voir dire stage of a capital case but during juror sequestration during the trial and deliberations, the juror is to be secluded from all outside communication. State v. Copeland, 419 So. 2d 899, 1982 La. LEXIS 11756 (Sept. 7, 1982).

It was an error patent under La. Code Crim. Proc. Ann. art. 791 for the trial court to dismiss the jury for the weekend to resume deliberations the following Monday after the jury had already been charged and had retired to deliberate. State v. Willis, 371 So. 2d 1327, 1979 La. LEXIS 6489 (May 30, 1979).

Under La. Code Crim. Proc. Ann. art. 791 jurors were not properly sequestered during a capital murder trial where they were allowed to make unsupervised telephone calls, watch television, except news shows, and travel to the courtroom using personal vehicles. State v. Parker, 372 So. 2d 1037, 1979 La. LEXIS 6200 (Apr. 9, 1979).

Facts that male and female jurors who were sequestered were permitted to sleep in separate rooms in the courthouse for the night and that each room was under the supervision of a bailiff substantially complied with La. Code Crim. Proc. Ann. art. 791 because La. Code Crim. Proc. Ann. art. 791 did not require the jury be kept continually in one single group, but rather that they be sequestered so as to be secluded from outside communication. State v. Alexander, 339 So. 2d 818, 1976 La. LEXIS 5060 (Nov. 8, 1976).

Although defendant was originally tried for murder, and convicted of manslaughter, that conviction was reversed, and defendant’s retrial on remand was for manslaughter only, for which La. Code Crim. Proc. Ann. art. 791 did not require mandatory jury sequestration. State v. Haynes, 339 So. 2d 328, 1976 La. LEXIS 5195 (Nov. 8, 1976).

Trial court did not err under La. Code Crim. Proc. Ann. art. 791 in transporting the sequestered jurors in three separate vehicles to and from the courthouse and the motel because that statute did not require that the jury be kept continually in one single group; it merely required that jurors be sequestered so as to be secluded from outside communication. State v. Groves, 311 So. 2d 230, 1975 La. LEXIS 5027 (Mar. 31, 1975), overruled by State v. Lee, 331 So. 2d 455, 1975 La. LEXIS 5247 (La. 1975).

In capital cases, after each juror was sworn he shall be sequestered; failure of the trial court to comply with this requirement mandated a reversal of defendant’s conviction for murder and the annulment of his death sentence. State v. Luquette, 275 So. 2d 396, 1973 La. LEXIS 5893 (Mar. 26, 1973).

La. Code Crim. Proc. Ann. art. 791, which required sequestration of a jury during a capital case, still applied to murder trials, as a murder was a capital offense, despite a United States Supreme Court decision that held the death penalty unconstitutional. State v. Holmes, 263 LA. 685, 269 So. 2d 207, 1972 La. LEXIS 5821 (Nov. 6, 1972).

Supreme court affirmed murder conviction and death sentence; that two officers who testified about voluntariness of defendant’s admission were bailiffs in presence of jury during deliberations was not per se prejudicial so as to warrant mistrial; the burden was upon the defendant to show improper conduct, efforts to influence the jury, or any other fact which would prejudice the defendant’s right to a fair trial. State v. Turner, 244 LA. 447, 152 So. 2d 555, 1963 La. LEXIS 2372 (Apr. 29, 1963), reversed by 379 U.S. 466, 85 S. Ct. 546, 13 L. Ed. 2d 424, 1965 U.S. LEXIS 2007 (1965).

• Juries & Jurors

•• General Overview. — Although a jury was not sequestered after the trial court’s charge as required under La. Code Crim. Proc. Ann. art. 791(C) and although noncompliance with the above provision constituted an error patent on the face of the record and was reviewable without a formal objection under La. Code Crim. Proc. Ann. art. 920(2), where there was no substantial prejudice shown by the failure to sequester the jury and where the State proved that no outside communication occurred, the trial court did not err in refusing to overturn defendant’s sexual assault conviction. State v. Jones, 794 So. 2d 107, 2001 La. App. LEXIS 1892 (Aug. 22, 2001), writ denied by La. 2001-2648, 823 So. 2d 938, 2002 La. LEXIS 2502 (La. Aug. 30, 2002).

Where the jury for defendant’s trial had been selected but not sworn, the trial judge erred in permitting the jurors to return to their homes and remain separated for 21 hours. State v. Martin, 329 So. 2d 688, 1976 La. LEXIS 3924 (Mar. 29, 1976).

•• Disqualification & Removal of Jurors

••• General Overview. — Where a juror made a comment to a witness but the witness did not respond, the juror received no information about the defendant; because there was no showing that information was received by the juror, no prejudice could result from the contact. State v. King, 478 So. 2d 643, 1985 La. App. LEXIS 10067 (Oct. 30, 1985).

•• Jury Deliberations

••• General Overview. — Trial court abused its discretion in conducting voir dire in defendant’s capital murder trial until early morning, which was beyond a reasonable time limit, thus exhausting defendant’s counsel and the jury over the course of the 18 hour day, at a critical phase of the trial, despite the fact that defense counsel requested a continuance of voir dire after the unsworn jury had been present in the courthouse for 13 hours, but before the sequestration mandate of La. Code Crim. Proc. Ann. art. 791(B) attached; consequently the presumption of prejudice from such error entitled defendant to a reversal of the verdict and a new trial for violation of the guarantee of an impartial jury and a fair trial under La. Const. art. I, § 16. State v. Allen, 800 So. 2d 378, 2001 La. App. LEXIS 2487 (Oct. 17, 2001), writ of certiorari denied by La. 2001-3086, 825 So. 2d 1188, 2002 La. LEXIS 2820 (La. Sept. 30, 2002).

Contention that one juror was not instructed regarding sequestration as required by La. Code Crim. Proc. Ann. art. 791, was rejected where record reflects that the juror had been sworn in and instructed before the other eleven jurors, and defendant did not allege any prejudice from this incident. State v. Wessinger, 736 So. 2d 162, 1999 La. LEXIS 1601 (May 28, 1999), writ of certiorari denied by 528 U.S. 1050, 120 S. Ct. 589, 145 L. Ed. 2d 489, 1999 U.S. LEXIS 8089, 68 U.S.L.W. 3366 (1999).

Trial court’s failure to observe the mandate of La. Code Crim. Proc. Ann. art. 791(C) is a patent error and grounds for reversal, unless it affirmatively appears that no prejudice to an accused could have resulted. State v. Allen, 707 So. 2d 72, 1998 La. App. LEXIS 65 (Jan. 14, 1998), writ denied by La. 98-0432, 719 So. 2d 1054, 1998 La. LEXIS 2173 (La. June 26, 1998).

Defendant was not prejudiced by trial court’s failure to observe the mandate of La. Code Crim. Proc. Ann. art. 791(C) where he stated that he was not prejudiced, the trial court questioned the jurors as to whether they were influenced by or discussed the case and they answered “no,” and when the jury was polled after the verdict, the trial court asked the jury to write on the polling slips whether anyone had influenced them and each of the jurors wrote “no.” State v. Allen, 707 So. 2d 72, 1998 La. App. LEXIS 65 (Jan. 14, 1998), writ denied by La. 98-0432, 719 So. 2d 1054, 1998 La. LEXIS 2173 (La. June 26, 1998).

Trial court’s failure to sequester the jury during the overnight break in deliberations, as required by La. Code Crim. Proc. Ann. art. 791(C), was reversible error despite defendant’s failure to object, raise the issue on appeal, or allege prejudice. State v. Hill, 562 So. 2d 12, 1990 La. App. LEXIS 941 (Apr. 11, 1990), writ of certiorari denied by 567 So. 2d 99, 1990 La. LEXIS 2232 (La. 1990).

There was no separation of the jury during deliberations at defendant’s criminal trial, as prohibited under La. Code Crim. Proc. Ann. art. 791, where two of the jurors were separated from the rest of the jurors by only six to eight feet at a second table in a dining area of a restaurant. State v. Quincy, 363 So. 2d 647, 1978 La. LEXIS 6489 (Sept. 5, 1978).

La. Code Crim. Proc. Ann. art. 791 does not prevent jurors from being allowed to sleep in separate rooms; the article does not require that the jury be kept continually in one single group, but rather that they be sequestered so as to be secluded from outside communication. State v. Sheppard, 350 So. 2d 615, 1977 La. LEXIS 4678 (Sept. 19, 1977).

Defendant’s conviction for aggravated rape was reversed where the jury was not sequestered because under Louisiana law, aggravated rape was still a capital offense despite the United States Supreme Court’s prohibition against imposition of the death penalty in Louisiana. State v. Hunter, 306 So. 2d 710, 1975 La. LEXIS 3513 (Jan. 20, 1975).

In defendant’s trial for rape, each juror did not need to be sworn and removed from the courtroom immediately after selection;the jurors were properly sequestered by being kept together after they were selected and sworn, in seclusion, under the supervision of an officer, and specifically instructed not to communicate with anyone. State v. Allen, 273 So. 2d 504, 1973 La. LEXIS 5964 (Feb. 19, 1973).

Supreme court affirmed murder conviction and death sentence; that two officers who testified about voluntariness of defendant’s admission were bailiffs in presence of jury during deliberations was not per se prejudicial so as to warrant mistrial; the burden was upon the defendant to show improper conduct, efforts to influence the jury, or any other fact which would prejudice the defendant’s right to a fair trial. State v. Turner, 244 LA. 447, 152 So. 2d 555, 1963 La. LEXIS 2372 (Apr. 29, 1963), reversed by 379 U.S. 466, 85 S. Ct. 546, 13 L. Ed. 2d 424, 1965 U.S. LEXIS 2007 (1965).

•• Voir Dire

••• General Overview. — Trial court abused its discretion in conducting voir dire in defendant’s capital murder trial until early morning, which was beyond a reasonable time limit, thus exhausting defendant’s counsel and the jury over the course of the 18 hour day, at a critical phase of the trial, despite the fact that defense counsel requested a continuance of voir dire after the unsworn jury had been present in the courthouse for 13 hours, but before the sequestration mandate of La. Code Crim. Proc. Ann. art. 791(B) attached; consequently the presumption of prejudice from such error entitled defendant to a reversal of the verdict and a new trial for violation of the guarantee of an impartial jury and a fair trial under La. Const. art. I, § 16. State v. Allen, 800 So. 2d 378, 2001 La. App. LEXIS 2487 (Oct. 17, 2001), writ of certiorari denied by La. 2001-3086, 825 So. 2d 1188, 2002 La. LEXIS 2820 (La. Sept. 30, 2002).

Under the circumstances, it did not appear that defendant suffered any prejudice by the exposure of jurors to the voir dire of their fellow jurors. State v. Lindsey, 404 So. 2d 466, 1981 La. LEXIS 10012 (Sept. 8, 1981).

• Trials

•• Motions for Mistrial. — Defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. art. 775 due to any violation of the sequestration provisions of La. Code Crim. Proc. Ann. art. 791 where one juror went with the bailiff to bring beverages back to the jury deliberation room because there was no evidence of any outside communication that caused any prejudice to defendant. State v. Berry, 684 So. 2d 439, 1996 La. App. LEXIS 2689 (Nov. 8, 1996), writ denied by La. 97-0278, 703 So. 2d 603, 1997 La. LEXIS 3191 (La. Oct. 10, 1997).

• Verdicts

•• Impeachment of Verdicts. — Jury was not subjected to any prejudicial outside influence in violation of La. Code Crim. Proc. Ann. art. 791 when the clerk supplied information regarding the proper procedure for the completion of the jury form for each defendant. State v. Palrean, 395 So. 2d 687, 1981 La. LEXIS 7308 (Mar. 2, 1981).

• Sentencing

•• Capital Punishment

••• Death-Qualified Jurors. — Jury sequestration was not allowed during the voir dire stage of a capital case but during juror sequestration during the trial and deliberations, the juror is to be secluded from all outside communication. State v. Copeland, 419 So. 2d 899, 1982 La. LEXIS 11756 (Sept. 7, 1982).

• Appeals

•• Reversible Errors

••• General Overview. — It was an error patent under La. Code Crim. Proc. Ann. art. 791 for the trial court to dismiss the jury for the weekend to resume deliberations the following Monday after the jury had already been charged and had retired to deliberate. State v. Willis, 371 So. 2d 1327, 1979 La. LEXIS 6489 (May 30, 1979).

•• Standards of Review

••• Harmless & Invited Errors

•••• General Overview. — Although jurors were not sequestered immediately after being accepted and sworn as required by La. Code Crim. Proc. Ann. art. 791(B), and were not sequestered until two days later, any error was harmless where the record implied that the parties jointly agreed to delay sequestration and defendant did not receive the death penalty. State v. Porter, 761 So. 2d 115, 2000 La. App. LEXIS 1088 (May 3, 2000).

Art. 792. Selection of foreman.

When the jury has retired, the jurors shall select a foreman who shall preside over their deliberations and sign the verdict.

COMMENTARY

Louisiana Official Revision Comments

1966. — This article expressly provides for the selection and the functions of a foreman, which matters were provided for only inferentially in former R.S. 15:398.
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CRIMINAL LAW & PROCEDURE

• Juries & Jurors

•• Disqualification & Removal of Jurors

••• General Overview. — A trial court did not err in refusing to dismiss a juror for cause because the trial court’s determination that there was not a strong possibility that the juror would be unduly influenced by feminist leanings was not arbitrary and unreasonable. State v. Webb, 364 So. 2d 984, 1978 La. LEXIS 5452 (Nov. 13, 1978).

•• Jury Deliberations

••• General Overview. — The procedure for selection of the foreperson of the petit jury provided by La. Code Crim. Proc. Ann. art. 792 does not require the judge to select a member of the jury. State v. Rodriguez, 822 So. 2d 121, 2002 La. App. LEXIS 2073 (June 21, 2002), writ denied by La. 2002-2049, 836 So. 2d 131, 2003 La. LEXIS 558 (La. Feb. 14, 2003).

Art. 793. Use of evidence in jury room; reading of recorded testimony; jurors’ notes.

A. Except as provided in Paragraph B of this Article, a juror must rely upon his memory in reaching a verdict. He shall not be permitted to refer to notes or to have access to any written evidence. Testimony shall not be repeated to the jury. Upon the request of a juror and in the discretion of the court, the jury may take with it or have sent to it any object or document received in evidence when a physical examination thereof is required to enable the jury to arrive at a verdict.

B. A juror shall be permitted to take notes when agreement to granting such permission has been made between the defendant and the state in open court but not within the presence of the jury. The court shall provide the needed writing implements. Jurors may, but need not, take notes and such notes may be used during the jury’s deliberations but shall not be preserved for review on appeal. The trial judge shall ensure the confidentiality of the notes during the course of trial and the jury’s deliberation and shall cause the notes to be destroyed immediately upon return of the verdict.

C. The lack of consent by either the defendant or the state to allow a juror to take notes during a trial shall not be communicated to the jury. (Acts 2001, No. 465, § 1.)

2001 Amendments. — Acts 2001, No. 465, § 1, effective August 15, 2001, redesignated former section as (A), adding “Except as provided in Paragraph B of this Article” at the beginning; added (B) and (C).

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The basic ideas of this article are taken from C.C.P. Art. 1794, which itself was based upon former R.S. 15:395. It prohibits the use of any notes and adds a prohibition against re-reading of recorded testimony.

(b) Sec. 330 of the A.L.I. Code of Criminal Procedure allows the jurors to have with them forms of verdict, written instructions given by the court, and all things received in evidence, except depositions.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Possession

•••• General Overview. — Clearly under La. Code Crim. Proc. Ann. art. 793, it was permissible for the jury to conduct a physical examination of the Baggie of cocaine introduced into evidence at trial during their deliberations; the handling of the Baggie for the assessment of its weight and the tossing of the Baggie do not amount to scientific or technical experimentation so beyond the normal understanding of jurors to warrant a conclusion that the jurors were prejudiced by consideration of evidence adduced outside of the trial. State v. Johnson, 796 So. 2d 201, 2001 La. App. LEXIS 2038 (Sept. 26, 2001).

• Discovery & Inspection

•• Brady Materials

••• General Overview. — Because Brady material was withheld from a defendant who was convicted of first degree murder and because his inculpatory statement was brought into the jury deliberation room after the jury retired, each of which was reversible error, his motion for a new trial should have been granted. State v. Perkins, 423 So. 2d 1103, 1982 La. LEXIS 12730 (Nov. 29, 1982).

• Juries & Jurors

•• Disqualification & Removal of Jurors

••• General Overview. — Although a juror admitted to the judge that he was taking notes, which was contrary to La. Code Crim. Proc. Ann. art. 793, defendant was not entitled to a mistrial, as under the circumstances the error was harmless and did not constitute a substantial violation of a statutory right. State v. Groves, 311 So. 2d 230, 1975 La. LEXIS 5027 (Mar. 31, 1975), overruled by State v. Lee, 331 So. 2d 455, 1975 La. LEXIS 5247 (La. 1975).

Even though the jury foreman used notes in his deliberations in violation of La. Code Crim. Proc. Ann. art. 793, La. Rev. Stat. Ann. § 15:470 prohibited the impeachment of a verdict by another juror, and therefore the verdict stood. State v. Fortenberry, 307 So. 2d 296, 1975 La. LEXIS 3892 (Jan. 20, 1975).

•• Jury Deliberations

••• General Overview. — Trial court did not err in refusing the jury’s request to review the crime scene videotape during deliberations, under La. Code Crim. Proc. Ann. art. 793; the jury was able to view the videotape during a detective’s testimony, who was thoroughly questioned about the videotape, and considering the case as a whole, defendant was not prejudiced by the ruling. State v. Jones, 902 So. 2d 426, 2005 La. App. LEXIS 1093 (Apr. 26, 2005).

Unlike a photograph, which was a reproduction of a physical object or scene, the diagram was drawn by the child witness/victim in conjunction with the victim’s testimony, the jury’s viewing of the diagram was for its verbal contents, and therefore, the trial court erred in allowing the jury to view the diagram; however, the error was harmless, in part, because it did not bear directly on an element of the sex crime. State v. Lyles, 858 So. 2d 35, 2003 La. App. LEXIS 2482 (Sept. 16, 2003).

Court of appeals erred in reversing defendant’s conviction as the videotape of defendant selling drugs to the undercover agent, which was made available to the jurors during deliberations, did not constitute testimony or written evidence. State v. Brooks, 838 So. 2d 725, 2003 La. LEXIS 9 (Jan. 14, 2003), remanded by La. App. 2000-953, 841 So. 2d 854, 2003 La. App. LEXIS 283 (La.App. 5 Cir. Feb. 11, 2003).

Although the appellate court could not agree that allowing the jury to review a videotape with audio was the same as having testimony repeated to them, to the extent that a narrative portion of the tape was testimonial in nature, the trial court’s having allowed the jury to review it during deliberations constituted a violation of La. Code Crim. Proc. Ann. art. 793; therefore, the appellate court had to review the trial court’s decision to allow the jury to view the tape during their deliberations as error. State v. Sellers, 818 So. 2d 231, 2002 La. App. LEXIS 1510 (Apr. 10, 2002), writ of certiorari denied by La. 2003-1322, 862 So. 2d 974, 2004 La. LEXIS 36 (La. Jan. 9, 2004).

Because defendant did not appear on the tape, whether she actually distributed the drug, or was even present, rested on the informant’s testimony, not on the tape and because, as an independent account of the events, the tape’s probative value clearly outweighed the potential prejudice from its viewing by the jury, the appellate court found that although the trial court might have committed error in having allowed the jury to view and hear the tape during its deliberations, the error was harmless beyond a reasonable doubt. State v. Sellers, 818 So. 2d 231, 2002 La. App. LEXIS 1510 (Apr. 10, 2002), writ of certiorari denied by La. 2003-1322, 862 So. 2d 974, 2004 La. LEXIS 36 (La. Jan. 9, 2004).

Clearly under La. Code Crim. Proc. Ann. art. 793, it was permissible for the jury to conduct a physical examination of the Baggie of cocaine introduced into evidence at trial during their deliberations; the handling of the Baggie for the assessment of its weight and the tossing of the Baggie do not amount to scientific or technical experimentation so beyond the normal understanding of jurors to warrant a conclusion that the jurors were prejudiced by consideration of evidence adduced outside of the trial. State v. Johnson, 796 So. 2d 201, 2001 La. App. LEXIS 2038 (Sept. 26, 2001).

Viewing of a videotape during jury deliberations, which included an audio component of the dealings between defendant and an undercover officer during a drug transaction, was prohibited by La. Code Crim. Proc. Ann. art. 793 because the jurors might have given undue weight to that limited portion of oral testimony adduced at trial. State v. Brooks, 781 So. 2d 1266, 2001 La. App. LEXIS 393 (Feb. 28, 2001).

Defendant did not preserve for appeal his complaint that the jury was allowed to have a newspaper article, introduced into evidence, in the jury room, where he failed to object to the trial judge’s ruling. State v. Duncan, 648 So. 2d 1090, 1994 La. App. LEXIS 3582 (Dec. 28, 1994), writ of certiorari denied by La. 95-0662, 657 So. 2d 1028, 1995 La. LEXIS 1820 (La. June 30, 1995), writ of certiorari denied by 516 U.S. 1148, 116 S. Ct. 1020, 134 L. Ed. 2d 99, 1996 U.S. LEXIS 1435, 64 U.S.L.W. 3575 (1996).

Videotape, like a photograph, is neither testimony nor written evidence and is not excluded from jury deliberations by La. Code Crim. Proc. Ann. art. 793. State v. Davis, 637 So. 2d 1012, 1994 La. LEXIS 1327 (May 23, 1994), writ of certiorari denied by 513 U.S. 975, 115 S. Ct. 450, 130 L. Ed. 2d 359, 1994 U.S. LEXIS 7747, 63 U.S.L.W. 3348 (1994).

Trial court did not err in allowing the State on voir dire to furnish each prospective juror written statements of the State’s version of the applicable law; La. Code Crim. Proc. Ann. art. 793, precluding jurors’ reference to notes or written evidence while reaching a verdict, applies only to deliberations and does not extent to the examination of prospective jurors. State v. Davis, 626 So. 2d 800, 1993 La. App. LEXIS 3317 (Oct. 27, 1993), writ of certiorari denied by La. 93-2945, 632 So. 2d 762, 1994 La. LEXIS 521 (La. Feb. 25, 1994).

Under La. Code Crim. Proc. Ann. art. 793, the trial court erred when it allowed three written statements of the alleged victims of indecent behavior by defendant to go into the jury room during deliberations. State v. Tammetta, 624 So. 2d 433, 1993 La. App. LEXIS 2821 (Sept. 15, 1993).

La. Code Crim. Proc. Ann. art. 793 did not prohibit the jury from examining arrest records, fingerprint cards, other non-testimonial documents, and photographs of real evidence to consider the non-verbal content or characteristics of these items. State v. Lewis, 611 So. 2d 186, 1992 La. App. LEXIS 4018 (Dec. 16, 1992).

Jury’s review of documentary evidence in violation of La. Code Crim. Proc. Ann. art. 793 was harmless error, if any, because such documentary evidence contained no evidence not already admitted at trial by verbal testimony; hence, on appeal, defendant’s conviction for distribution of cocaine was affirmed. State v. Davis, 602 So. 2d 150, 1992 La. App. LEXIS 2271 (June 23, 1992), writ of certiorari denied by 612 So. 2d 54, 1993 La. LEXIS 241 (La. 1993).

It was reversible error for the trial court to allow the jury during deliberations to view a videotape admitted as evidence during the trial which showed the defendant and an informant carrying out the alleged drug transaction. State v. Broussard, 598 So. 2d 1302, 1992 La. App. LEXIS 1521 (May 20, 1992).

Trial court committed reversible error when it permitted the jury to listen to a tape recording made by an undercover police officer purchasing marijuana from a defendant charged with distribution of marijuana. State v. Lewis, 590 So. 2d 1266, 1991 La. App. LEXIS 3207 (Nov. 22, 1991), writ of certiorari denied by 600 So. 2d 634, 1992 La. LEXIS 2176 (La. 1992).

The jury’s request to examine medical records during deliberations concerning the forcible rape of a minor, was properly refused under La. Code Crim. Proc. Ann. art. 793. State v. Ray, 577 So. 2d 354, 1991 La. App. LEXIS 612 (Mar. 28, 1991), writ of certiorari denied by 580 So. 2d 668, 1991 La. LEXIS 1540 (La. 1991).

Trial court committed reversible error when it allowed jurors to view defendant’s taped and transcribed confession during their deliberations because defendant had not expressly agreed that jurors could view those items during their deliberations; thus, the appellate court properly reversed defendant’s sentence and conviction on that ground. State v. Adams, 550 So. 2d 595, 1989 La. LEXIS 2398 (Oct. 23, 1989).

There was no need for the jurors to make a “physical examination” of the exhibits in question in order to arrive at a verdict; the only way in which the exhibits could have been of any assistance to the jurors during their deliberations was if they were examined for their verbal contents, and such an examination was prohibited by La. Code Crim. Proc. Ann. art. 793. State v. Johnson, 541 So. 2d 818, 1989 La. LEXIS 86 (Jan. 30, 1989).

It was reversible error for the trial court to allow the jury to take back into the jury deliberations copies of transcripts of a defendant’s taped confessions. State v. Adams, 537 So. 2d 1262, 1989 La. App. LEXIS 16 (Jan. 17, 1989), affirmed in part and reversed in part by 550 So. 2d 595, 1989 La. LEXIS 2398 (La. 1989).

In defendant’s trial for second degree murder, two jurors did not violate La. Code Crim. Proc. Ann. art. 793 by taking notes during the trial, where there was no evidence that the jurors used the notes during deliberations. State v. Matthieu, 527 So. 2d 530, 1988 La. App. LEXIS 1380 (June 22, 1988), writ of certiorari denied by 541 So. 2d 864, 1989 La. LEXIS 1053 (La. 1989).

Pursuant to La. Code Crim. Proc. Ann. art. 793, it was error for the jury to view the contents of defendant’s statements during deliberation because it created a great possibility for prejudice; it was of no moment that the jury did not request the statements because the jury did in fact have access to them during their deliberation. State v. Gracia, 527 So. 2d 488, 1988 La. App. LEXIS 1320 (June 7, 1988).

Because the jury was not permitted to inspect a tape of defendant’s recitation of events in order to assess its verbal contents per La. Code Crim. Proc. Ann. art. 793 and as the recitation could be construed as inculpatory, the trial court committed reversible error by providing the tape. State v. Hailes, 501 So. 2d 788, 1986 La. App. LEXIS 8672 (Dec. 12, 1986).

Defendant’s conviction was reversed where the jury had been allowed to review records of his arrest for the present offense and prior offenses because assessment of the verbal contents of the records was improper and prejudicial to the defendant. State v. Johnson, 482 So. 2d 131, 1986 La. App. LEXIS 5971 (Jan. 15, 1986).

Pursuant to La. Code Crim. Proc. Ann. art. 793, the trial court properly denied the jury’s request to replay certain tapes because the jury was to rely on its memory when reaching a verdict. State v. Hart, 467 So. 2d 1366, 1985 La. App. LEXIS 9160 (Apr. 15, 1985).

Trial court erred in contradiction of La. Code Crim. Proc. Ann. art. 793 when it permitted a transcript of alleged telephone conversations between the alleged kidnappers and the family of the victim to sent to the jury during their deliberations in defendant’s kidnapping trial; it was clear that the jury wished to examine the transcript for its verbal content and not for its physical characteristics. State v. Buras, 459 So. 2d 756, 1984 La. App. LEXIS 9954 (Nov. 14, 1984).

Appeals court affirmed armed robbery conviction; jury was prohibited from having access to a certain transcript after it retired since the jury, under La. Code Crim. Proc. Ann. art. 793, was to rely upon its memory; since defendant offered the transcript as his exhibit, it was defense counsel’s duty to read the transcript or request that it be read to the jury. State v. Lucky, 453 So. 2d 1234, 1984 La. App. LEXIS 9201 (June 26, 1984), writ of certiorari denied by 459 So. 2d 529, 1984 La. LEXIS 10200 (La. 1984).

Retired jury was properly permitted to see a defendant wearing a tank top after the jury had previously seen the defendant’s tank top and a scar on his naked shoulder separately; such was not new evidence and it was properly permitted to aid the jury’s decision whether a rape victim was able to see the scar when the defendant was wearing the tank top as she had alleged when identifying the defendant as her rapist. State v. Gaston, 412 So. 2d 574, 1982 La. LEXIS 10659 (Apr. 5, 1982).

Trial court did not err in permitting the jury in defendant’s aggravated rape case to take a diagram of a vagina into the jury room for use in deliberations; the record contained no contemporaneous objection to this action, and the trial court allowed it with the permission of both the prosecution and the defense. State v. Prestridge, 399 So. 2d 564, 1981 La. LEXIS 8214 (May 20, 1981).

Defendant’s conviction and sentence for possession of marijuana were annulled where the court allowed the testimony of a witness to be repeated to the jury during their deliberations over defendant’s objections. State v. McCully, 310 So. 2d 833, 1975 La. LEXIS 4318 (Mar. 31, 1975).

Even though the jury foreman used notes in his deliberations in violation of La. Code Crim. Proc. Ann. art. 793, La. Rev. Stat. Ann. § 15:470 prohibited the impeachment of a verdict by another juror, and therefore the verdict stood. State v. Fortenberry, 307 So. 2d 296, 1975 La. LEXIS 3892 (Jan. 20, 1975).

Where defendant was convicted of manslaughter, the conviction was improper; the trial court permitted defendant’s confession to be sent into the jury room during deliberations in violation of state statute. State v. Freetime, 303 So. 2d 487, 1974 La. LEXIS 4295 (Oct. 11, 1974).

•• Jury Questions to the Court

••• General Overview. — La. Code Crim. Proc. Ann. art. 793 did not prohibit the jury from examining arrest records, fingerprint cards, other non-testimonial documents, and photographs of real evidence to consider the non-verbal content or characteristics of these items. State v. Lewis, 611 So. 2d 186, 1992 La. App. LEXIS 4018 (Dec. 16, 1992).

Pursuant to La. Code Crim. Proc. Ann. art. 793, the trial court properly denied the jury’s request to replay certain tapes because the jury was to rely on its memory when reaching a verdict. State v. Hart, 467 So. 2d 1366, 1985 La. App. LEXIS 9160 (Apr. 15, 1985).

•• Voir Dire

••• General Overview. — Trial court did not err in allowing the State on voir dire to furnish each prospective juror written statements of the State’s version of the applicable law; La. Code Crim. Proc. Ann. art. 793, precluding jurors’ reference to notes or written evidence while reaching a verdict, applies only to deliberations and does not extent to the examination of prospective jurors. State v. Davis, 626 So. 2d 800, 1993 La. App. LEXIS 3317 (Oct. 27, 1993), writ of certiorari denied by La. 93-2945, 632 So. 2d 762, 1994 La. LEXIS 521 (La. Feb. 25, 1994).

• Trials

•• Defendant’s Rights

••• Right to Fair Trial. — Because Brady material was withheld from a defendant who was convicted of first degree murder and because his inculpatory statement was brought into the jury deliberation room after the jury retired, each of which was reversible error, his motion for a new trial should have been granted. State v. Perkins, 423 So. 2d 1103, 1982 La. LEXIS 12730 (Nov. 29, 1982).

• Witnesses

•• Presentation. — Trial court erred in allowing the jury to view videotapes of the drug transactions defendant was involved in because the tapes contained audible statements of defendant to the undercover officers which was the same as having testimony repeated to the jury in violation of La. Code Crim. Proc. Ann. art. 793. State v. Brooks, 777 So. 2d 643, 2001 La. App. LEXIS 65 (Jan. 30, 2001), reversed by, remanded by La. 01-0785, 838 So. 2d 725, 2003 La. LEXIS 9 (La. Jan. 14, 2003).

• Appeals

•• Reversible Errors

••• General Overview. — Trial court committed reversible error when it allowed jurors to view defendant’s taped and transcribed confession during their deliberations because defendant had not expressly agreed that jurors could view those items during their deliberations; thus, the appellate court properly reversed defendant’s sentence and conviction on that ground. State v. Adams, 550 So. 2d 595, 1989 La. LEXIS 2398 (Oct. 23, 1989).

•• Reviewability

••• Preservation for Review

•••• General Overview. — Defendant did not preserve for appeal his complaint that the jury was allowed to have a newspaper article, introduced into evidence, in the jury room, where he failed to object to the trial judge’s ruling. State v. Duncan, 648 So. 2d 1090, 1994 La. App. LEXIS 3582 (Dec. 28, 1994), writ of certiorari denied by La. 95-0662, 657 So. 2d 1028, 1995 La. LEXIS 1820 (La. June 30, 1995), writ of certiorari denied by 516 U.S. 1148, 116 S. Ct. 1020, 134 L. Ed. 2d 99, 1996 U.S. LEXIS 1435, 64 U.S.L.W. 3575 (1996).

Trial court did not err in permitting the jury in defendant’s aggravated rape case to take a diagram of a vagina into the jury room for use in deliberations; the record contained no contemporaneous objection to this action, and the trial court allowed it with the permission of both the prosecution and the defense. State v. Prestridge, 399 So. 2d 564, 1981 La. LEXIS 8214 (May 20, 1981).

•• Standards of Review

••• Harmless & Invited Errors

•••• General Overview. — Unlike a photograph, which was a reproduction of a physical object or scene, the diagram was drawn by the child witness/victim in conjunction with the victim’s testimony, the jury’s viewing of the diagram was for its verbal contents, and therefore, the trial court erred in allowing the jury to view the diagram; however, the error was harmless, in part, because it did not bear directly on an element of the sex crime. State v. Lyles, 858 So. 2d 35, 2003 La. App. LEXIS 2482 (Sept. 16, 2003).

Because defendant did not appear on the tape, whether she actually distributed the drug, or was even present, rested on the informant’s testimony, not on the tape and because, as an independent account of the events, the tape’s probative value clearly outweighed the potential prejudice from its viewing by the jury, the appellate court found that although the trial court might have committed error in having allowed the jury to view and hear the tape during its deliberations, the error was harmless beyond a reasonable doubt. State v. Sellers, 818 So. 2d 231, 2002 La. App. LEXIS 1510 (Apr. 10, 2002), writ of certiorari denied by La. 2003-1322, 862 So. 2d 974, 2004 La. LEXIS 36 (La. Jan. 9, 2004).

Although a juror admitted to the judge that he was taking notes, which was contrary to La. Code Crim. Proc. Ann. art. 793, defendant was not entitled to a mistrial, as under the circumstances the error was harmless and did not constitute a substantial violation of a statutory right. State v. Groves, 311 So. 2d 230, 1975 La. LEXIS 5027 (Mar. 31, 1975), overruled by State v. Lee, 331 So. 2d 455, 1975 La. LEXIS 5247 (La. 1975).

EVIDENCE

• Demonstrative Evidence

•• Admissibility. — Court of appeals erred in reversing defendant’s conviction as the videotape of defendant selling drugs to the undercover agent, which was made available to the jurors during deliberations, did not constitute testimony or written evidence. State v. Brooks, 838 So. 2d 725, 2003 La. LEXIS 9 (Jan. 14, 2003), remanded by La. App. 2000-953, 841 So. 2d 854, 2003 La. App. LEXIS 283 (La.App. 5 Cir. Feb. 11, 2003).

Although the appellate court could not agree that allowing the jury to review a videotape with audio was the same as having testimony repeated to them, to the extent that a narrative portion of the tape was testimonial in nature, the trial court’s having allowed the jury to review it during deliberations constituted a violation of La. Code Crim. Proc. Ann. art. 793; therefore, the appellate court had to review the trial court’s decision to allow the jury to view the tape during their deliberations as error. State v. Sellers, 818 So. 2d 231, 2002 La. App. LEXIS 1510 (Apr. 10, 2002), writ of certiorari denied by La. 2003-1322, 862 So. 2d 974, 2004 La. LEXIS 36 (La. Jan. 9, 2004).

Because defendant did not appear on the tape, whether she actually distributed the drug, or was even present, rested on the informant’s testimony, not on the tape and because, as an independent account of the events, the tape’s probative value clearly outweighed the potential prejudice from its viewing by the jury, the appellate court found that although the trial court might have committed error in having allowed the jury to view and hear the tape during its deliberations, the error was harmless beyond a reasonable doubt. State v. Sellers, 818 So. 2d 231, 2002 La. App. LEXIS 1510 (Apr. 10, 2002), writ of certiorari denied by La. 2003-1322, 862 So. 2d 974, 2004 La. LEXIS 36 (La. Jan. 9, 2004).

Viewing of a videotape during jury deliberations, which included an audio component of the dealings between defendant and an undercover officer during a drug transaction, was prohibited by La. Code Crim. Proc. Ann. art. 793 because the jurors might have given undue weight to that limited portion of oral testimony adduced at trial. State v. Brooks, 781 So. 2d 1266, 2001 La. App. LEXIS 393 (Feb. 28, 2001).

Trial judge did not abuse his discretion in permitting photographs of a deceased victim, which were neither written evidence nor testimony within the meaning of La. Code Crim. Proc. Ann. art. 793, and which were introduced into evidence by both defendant and the state, to be examined by the jury during deliberations. State v. White, 543 So. 2d 611, 1989 La. App. LEXIS 865 (May 10, 1989).

• Documentary Evidence

•• General Overview. — Jury’s review of documentary evidence in violation of La. Code Crim. Proc. Ann. art. 793 was harmless error, if any, because such documentary evidence contained no evidence not already admitted at trial by verbal testimony; hence, on appeal, defendant’s conviction for distribution of cocaine was affirmed. State v. Davis, 602 So. 2d 150, 1992 La. App. LEXIS 2271 (June 23, 1992), writ of certiorari denied by 612 So. 2d 54, 1993 La. LEXIS 241 (La. 1993).

Under La. Code Crim. Proc. Ann. art. 793, jurors were required to rely upon their memory in reaching a verdict and it was erroneous for the district court to allow the jury to examine a transcript of defendant’s taped oral statement because the jury’s examination of the transcript was for its verbal contents, and not its physical characteristics. State v. Gongre, 503 So. 2d 785, 1987 La. App. LEXIS 8836 (Mar. 4, 1987).

•• Writings

••• Transcripts & Translations

•••• General Overview. — Under La. Code Crim. Proc. Ann. art. 793, jurors were required to rely upon their memory in reaching a verdict and it was erroneous for the district court to allow the jury to examine a transcript of defendant’s taped oral statement because the jury’s examination of the transcript was for its verbal contents, and not its physical characteristics. State v. Gongre, 503 So. 2d 785, 1987 La. App. LEXIS 8836 (Mar. 4, 1987).
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Art. 794. Removal of jury.

A. The court may, and at the request of the state or a defendant shall, remove the jury from the courtroom when the court hears matters to be decided by the court alone. The court may remove the jury from the courtroom at any time when considered in the best interest of justice.

B. The removal of the jury when the court is asked to make rulings on evidentiary matters is controlled by the Louisiana Code of Evidence. (Acts 1988, No. 515, § 3, eff. Jan. 1, 1989.)

Editor’s Notes. — See Acts 1988, No. 515, § 12.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article makes no change in the law.

(b) It is a long-standing practice that the judge has discretion to remove the jury on matters to be decided solely by him, especially when he feels compelled to make statements on the facts of the case while giving reasons for his ruling. The more common situations occur when he is ruling on the admissibility vel non of evidence, arguments by either party going outside the scope of the evidence, and the charges to be given to the jury.

The most common situation in which the judge must remove the jury, if requested to do so, is the occurrence of a disagreement on the admissibility of a confession. It is grounds for mistrial if the admissibility of a confession is tried in the presence of the jury and the judge decides that the confession is inadmissible. See State v. Lanthier, 201 La. 844, 10 So.2d 638 (1942); State v. Thomas, 208 La. 548, 23 So.2d 212 (1945); State v. Green, 221 La. 713, 60 So.2d (1952); and State v. Goins, 232 La. 238, 94 So.2d 244 (1957).
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CRIMINAL LAW & PROCEDURE

• Juries & Jurors

•• Challenges to Jury Venire

••• Fair Cross-Section Challenges

•••• General Overview. — La. Code Crim. Proc. Ann. art. 794 only required indiscriminate selection and selection by lot of a jury selection process, as the rest of the procedure was left to the trial court’s discretion, and it was not a per se abuse of discretion to have defendant chose his jury from a venire from which a jury had been empaneled and, therefore, excluded from the venire for his case. State v. Merrick, 598 So. 2d 1184, 1992 La. App. LEXIS 1086 (Apr. 14, 1992), writ of certiorari denied by 608 So. 2d 166, 1992 La. LEXIS 3482 (La. 1992).

TREATISES AND LAW REVIEWS

Louisiana Treatises. — Louisiana Code of Evidence Practice Guide Article 103 > CHAPTER 1. GENERAL PROVISIONS > Article 103. Rulings on Evidence.

Louisiana Code of Evidence Practice Guide Article 104 > CHAPTER 1. GENERAL PROVISIONS > Article 104. Preliminary Questions.

Louisiana Law Reviews. — Developments in the Law, 1983-84: A Faculty Symposium: Criminal Trial Procedure. 45 La. L. Rev. 263 (November, 1984).

SECTION 2. CHALLENGES.

Art. 795. Time for challenges; method; peremptory challenges based on race or gender; restrictions.

A. A juror shall not be challenged for cause after having been temporarily accepted pursuant to Paragraph A of Article 788 unless the challenging party shows that the cause was not known to him prior to that time.

B. (1) Peremptory challenges shall be exercised prior to the swearing of the jury panel.

(2) Peremptory challenges of jurors shall be made and communicated to the court in a side bar conference of the judge, the attorneys conducting the examination and selection of jurors, and the defendant in a case in which the defendant chooses to represent himself. The conference shall be conducted in a manner that only the court, the attorneys, and the defendant in a case in which the defendant chooses to represent himself, are aware of the challenges made until the court announces the challenges without reference to any party or attorney in the case.

C. No peremptory challenge made by the state or the defendant shall be based solely upon the race or gender of the juror. If an objection is made that the state or defense has excluded a juror solely on the basis of race or gender, and a prima facie case supporting that objection is made by the objecting party, the court may demand a satisfactory race or gender neutral reason for the exercise of the challenge, unless the court is satisfied that such reason is apparent from the voir dire examination of the juror. Such demand and disclosure, if required by the court, shall be made outside of the hearing of any juror or prospective juror.

D. The court shall allow to stand each peremptory challenge exercised for a race or gender neutral reason either apparent from the examination or disclosed by counsel when required by the court. The provisions of Paragraph C and this Paragraph shall not apply when both the state and the defense have exercised a challenge against the same juror.

E. The court shall allow to stand each peremptory challenge for which a satisfactory racially neutral or gender neutral reason is given. Those jurors who have been peremptorily challenged and for whom no satisfactory racially neutral or gender neutral reason is apparent or given may be ordered returned to the panel, or the court may take such other corrective action as it deems appropriate under the circumstances. The court shall make specific findings regarding each such challenge. (Acts 1990, No. 547, § 1; Acts 1990, No. 713, § 1; Acts 1993, No. 1019, § 1; Acts 2008, No. 669, § 1, eff. Aug. 15, 2008.)

2008 Amendments. — Acts 2008, No. 669, § 1, effective August 15, 2008, substituted “peremptory challenges based on race or gender; restrictions” for “racially based peremptory challenges; restrictions” in the article heading; in (C), inserted “or gender” following “race” twice; and substituted “race or gender” for “racially”; substituted “race or gender” for “racially” in (D); and inserted “or gender neutral” twice in (E).

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The law in former R.S. 15:355, 15:358, and 15:359 on this subject established limits on the time for making challenges but there were too many exceptions which created confusion and encouraged a contest between the prosecution and the defense.

Making the state exercise its peremptory challenge before the prospective juror is accepted by it does not place the state at a disadvantage, because the practice is that the state makes its decision to accept or reject a prospective juror only after both the state and the defendant have completed the voir dire.

(b) The problem of the discovery of a disqualification of a juror after the first witness is sworn at the trial on the merits is not treated here. It is more properly treated within the framework of the various motions which may be made during the course of the trial. Thus, it may form the basis for a mistrial under Art. 775 or a motion for a new trial under Arts. 851(4) and 855.

(c) This article spells out specifically the requirements to be met before a juror, having been already accepted, can be challenged for cause.

(d) The authority of the court in its discretion to excuse a juror by consent of both sides up to the beginning of the taking of evidence is so obvious that the provision in former R.S. 15:359 to that effect is not retained in this article.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Criminal Process

•••• Right to Jury Trial. — State’s use of peremptory challenges to strike three black prospective jurors, leaving only white jurors, did not violate Batson v. Kentucky, 476 U.S. 79, 106 S. Ct. 1712, 90 L. Ed. 2d 69 (1986), or La. Code Crim. Proc. Ann. art. 795; State articulated sufficient race-neutral reasons for striking the jurors. State v. Durham, 673 So. 2d 1103, 1996 La. App. LEXIS 870 (Apr. 16, 1996).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Possession

•••• General Overview. — In defendant’s trial for conviction for possession of cocaine, the trial court did not err in accepting the prosecutor’s reasons for a peremptory challenge to a juror as race-neutral and denying defendant’s Batson challenge, where the juror was excused because she lived on the street where the crime had occurred and the prosecutor noted that she might have seen or heard something or might have known two of the defense witnesses. State v. Bailey, 875 So. 2d 949, 2004 La. App. LEXIS 1373 (May 26, 2004), writ denied by La. 2004-1605, 887 So. 2d 476, 2004 La. LEXIS 3545 (La. Nov. 15, 2004), writ of certiorari denied by 546 U.S. 981, 126 S. Ct. 554, 163 L. Ed. 2d 468, 2005 U.S. LEXIS 7932, 74 U.S.L.W. 3273 (2005), writ denied by 976 So. 2d 159, 2008 La. LEXIS 170 (La. 2008).

•• Homicide

••• Murder

•••• General Overview. — Defendant was improperly convicted of second-degree murder because the trial court erred in allowing the State to exercise a peremptory challenge to remove a juror after the trial had commenced, in contravention of La. Code Crim. Proc. Ann. art. 795(B)(1), and because there was no showing that the juror was unable to perform or was disqualified from performing under the meaning of La. Code Crim. Proc. Ann. art. 789. La. Code Crim. Proc. Ann. art. 795(B)(1) provides that peremptory challenges “shall” be used before trial; it does not use the permissive word “may,” as is distinguished in La. Code Crim. Proc. Ann. art. 5, and the trial court could have ordered a mistrial under La. Code Crim. Proc. Ann. art. 775(6). State v. Derouselle, 745 So. 2d 767, 1999 La. App. LEXIS 2985 (Oct. 20, 1999), reversed by, remanded by La. 99-3283, 761 So. 2d 1269, 2000 La. LEXIS 1156 (La. Apr. 28, 2000).

• Juries & Jurors

•• Challenges for Cause

••• General Overview. — Appellate court disagreed with defendant that moving to strike three, and ultimately five, black women from a jury was proof that the state was excluding those jurors on race alone; given the deference due the trial court’s determination, and defendant’s failure to make any argument other than citing bare statistics and the voir dire responses, the trial court’s decision that defendant failed to establish a prima facie case of racial discrimination was not an abuse of discretion. State v. Spivey, 874 So. 2d 352, 2004 La. App. LEXIS 1179 (May 12, 2004).

During defendant’s aggravated rape trial, the court did not err in failing to dismiss, pursuant to La. Code Crim. Proc. Ann. art. 795(A), a sworn juror who knew a person in the courtroom because it was not established that the juror’s prior work relationship with the person in the courtroom would influence the juror’s deliberations or cause the juror not to be impartial. State v. Taylor, 774 So. 2d 379, 2000 La. App. LEXIS 3328 (Dec. 15, 2000), writ denied by La. 2001-0312, 803 So. 2d 984, 2001 La. LEXIS 3846 (La. Dec. 14, 2001).

Pursuant to La. Code Crim. Proc. Ann. art. 795, a juror cannot be challenged for cause by the State or defendant after having been accepted by the challenging party, unless the challenging party did not know of the ground for the challenge prior to acceptance. State v. Woods, 444 So. 2d 1332, 1984 La. App. LEXIS 7893 (Jan. 16, 1984).

Juror who was overheard talking with the defendant was properly dismissed for her partiality pursuant to La. Code Crim. Proc. Ann. art. 797, as the State’s challenge for cause was entertained before the bill of information was read, as mandated by La. Code Crim. Proc. Ann. art. 795, and as she was properly replaced by the alternate juror as permitted by La. Code Crim. Proc. Ann. art. 789. State v. Marshall, 410 So. 2d 1116, 1982 La. LEXIS 10290 (Mar. 1, 1982).

•• Challenges to Jury Venire

••• Bias & Prejudice

•••• General Overview. — Trial court did not err when it denied defendant’s Batson challenge under La. Code Crim. Proc. Ann. art. 795 on the ground that he produced no evidence that racial discrimination prompted the State’s exercise of five of its peremptory challenges. State v. Joe, 678 So. 2d 586, 1996 La. App. LEXIS 1389 (July 26, 1996), writ denied by La. 97-0559, 703 So. 2d 16, 1997 La. LEXIS 3421 (La. Oct. 31, 1997).

••• Death Penalty

•••• General Overview. — Under La. Code Crim. Proc. Ann. art. 795(C), a juror’s hesitancy to apply the death penalty was a race-neutral reason for the prosecution’s use of a peremptory challenge. State v. Wade, 758 So. 2d 987, 2000 La. App. LEXIS 1151 (May 12, 2000), writ denied by La. 2000-2160, 797 So. 2d 684, 2001 La. LEXIS 2592 (La. Sept. 28, 2001).

••• Equal Protection Challenges

•••• General Overview. — Where a prosecutor stated that the reason for removing two African-American jurors from a trial was simply to influence challenges made by the defense, a trial court did not err by failing to find a violation of the Equal Protection Clause or by failing to take corrective action under La. Code Crim. Proc. Ann. art. 795; defendant did not meet the burden of showing purposeful discrimination. State v. Kirsch, 880 So. 2d 890, 2004 La. App. LEXIS 1866 (July 27, 2004).

Trial court’s ruling on defendant’s Batson claim was entitled to great deference because although the State did not question the prospective juror regarding any possible bias she may have had against either party, it did present a race-neutral explanation for its challenge; the State’s reason for challenging the prospective juror was her potential bias against the police officer victim in this case where the juror’s brother had been hit by a pipe and was the victim of a crime and she would be biased in the fact that the police officer in this case was alleged to have been struck by a beer bottle by defendant. State v. Burgess, 876 So. 2d 263, 2004 La. App. LEXIS 1496 (June 16, 2004).

In defendant’s trial for conviction for possession of cocaine, the trial court did not err in accepting the prosecutor’s reasons for a peremptory challenge to a juror as race-neutral and denying defendant’s Batson challenge, where the juror was excused because she lived on the street where the crime had occurred and the prosecutor noted that she might have seen or heard something or might have known two of the defense witnesses. State v. Bailey, 875 So. 2d 949, 2004 La. App. LEXIS 1373 (May 26, 2004), writ denied by La. 2004-1605, 887 So. 2d 476, 2004 La. LEXIS 3545 (La. Nov. 15, 2004), writ of certiorari denied by 546 U.S. 981, 126 S. Ct. 554, 163 L. Ed. 2d 468, 2005 U.S. LEXIS 7932, 74 U.S.L.W. 3273 (2005), writ denied by 976 So. 2d 159, 2008 La. LEXIS 170 (La. 2008).

Appellate court disagreed with defendant that moving to strike three, and ultimately five, black women from a jury was proof that the state was excluding those jurors on race alone; given the deference due the trial court’s determination, and defendant’s failure to make any argument other than citing bare statistics and the voir dire responses, the trial court’s decision that defendant failed to establish a prima facie case of racial discrimination was not an abuse of discretion. State v. Spivey, 874 So. 2d 352, 2004 La. App. LEXIS 1179 (May 12, 2004).

Comment that counsel has “a feeling” about a particular juror is not a sufficiently race neutral explanation for using a peremptory challenge. State v. Stewart, 866 So. 2d 1016, 2004 La. App. LEXIS 73 (Jan. 27, 2004), writ denied by La. 2004-0449, 876 So. 2d 832, 2004 La. LEXIS 2218 (La. June 25, 2004).

In a criminal trial where defense counsel used a peremptory challenge to remove a female juror because she had a child, the court properly granted the State’s reverse Batson challenge, and a male juror with a child sitting on the same panel was not removed. State v. Stewart, 866 So. 2d 1016, 2004 La. App. LEXIS 73 (Jan. 27, 2004), writ denied by La. 2004-0449, 876 So. 2d 832, 2004 La. LEXIS 2218 (La. June 25, 2004).

In a criminal trial where defense counsel used a peremptory challenge to remove a juror because he would not make eye contact, the trial court properly granted the State’s reverse Batson challenge where, having observed the voir dire, the trial judge did not believe that defense counsel’s explanation was race neutral. State v. Stewart, 866 So. 2d 1016, 2004 La. App. LEXIS 73 (Jan. 27, 2004), writ denied by La. 2004-0449, 876 So. 2d 832, 2004 La. LEXIS 2218 (La. June 25, 2004).

When the State makes an objection to the defense’s challenge of prospective jurors, it is sometimes referred to as a “reverse-Batson” and Louisiana law codifies this concept in La. Code Crim. Proc. Ann. art. 795(C). State v. Stewart, 866 So. 2d 1016, 2004 La. App. LEXIS 73 (Jan. 27, 2004), writ denied by La. 2004-0449, 876 So. 2d 832, 2004 La. LEXIS 2218 (La. June 25, 2004).

If the challenger makes a prima facie showing of discriminatory strikes, the burden shifts to the opposing party to offer racially-neutral explanations for the challenged members, and the neutral explanation must be one which is clear, reasonably specific, legitimate, and related to the particular case at bar. State v. Stewart, 866 So. 2d 1016, 2004 La. App. LEXIS 73 (Jan. 27, 2004), writ denied by La. 2004-0449, 876 So. 2d 832, 2004 La. LEXIS 2218 (La. June 25, 2004).

Trial courts do not err in refusing to accept failure to make eye contact as a race neutral explanation for striking a juror. State v. Stewart, 866 So. 2d 1016, 2004 La. App. LEXIS 73 (Jan. 27, 2004), writ denied by La. 2004-0449, 876 So. 2d 832, 2004 La. LEXIS 2218 (La. June 25, 2004).

The United States Supreme Court extends Batson’s prohibition to gender, holding that gender, like race, is an unconstitutional proxy for jury competence and impartiality. State v. Stewart, 866 So. 2d 1016, 2004 La. App. LEXIS 73 (Jan. 27, 2004), writ denied by La. 2004-0449, 876 So. 2d 832, 2004 La. LEXIS 2218 (La. June 25, 2004).

Where an African-American juror was excluded peremptorily by the prosecution for expressing the view that each man had the right to do what he wanted to, in the context of drug usage, and two white jurors were not excluded that indicated that drug usage was a personal choice, there was no purposeful discrimination on the grounds of race in the prosecution’s exercise of a peremptory challenge to the African-American juror; the responses of the two white jurors both indicated that while drug usage may be a personal choice, the law should be followed and applied, and therefore, the comparative juror argument failed to demonstrate that the responses of the African-American juror and the two white jurors were the same, and the race-neutral explanation given by the State for the peremptory challenge of the African-American juror could have supported a finding of no discriminatory intent. State v. Trotter, 852 So. 2d 1247, 2003 La. App. LEXIS 2335 (Aug. 22, 2003), writ denied by La. 2003-2764, 867 So. 2d 689, 2004 La. LEXIS 550 (La. Feb. 13, 2004).

In a criminal trespass and theft case where defendant failed to elaborate on his argument that a prima facie case of discrimination was not made and explicitly abandoned his reason for the peremptory challenge to one of the venire members, the trial court did not err in sitting the venire member at issue. State v. Shepherd, 839 So. 2d 1103, 2003 La. App. LEXIS 570 (Mar. 5, 2003).

United States Supreme Court’s holding in Batson v. Kentucky, 476 U.S. 79, 90 L. Ed. 2d 69, 106 S. Ct. 1712 (1986) with respect to peremptory challenges of jurors on the basis of race is codified as La. Code Crim. Proc. Ann. art. 795(C). State v. Thornton, 836 So. 2d 1235, 2003 La. App. LEXIS 126 (Jan. 29, 2003), writ of certiorari denied by La. 2003-0861, 857 So. 2d 474, 2003 La. LEXIS 3181 (La. Oct. 31, 2003).

Defendant failed to make out a prima facie case that the state had utilized its peremptory challenges to exclude members based upon their cognizable race, where trial court reviewed all of the peremptory challenges and noted that of the seven strikes, four were against African-Americans, and noted that because two members of the total jury composition were African-American, the overall composition of the jury did not have a disparate impact upon the racial class. State v. Thornton, 836 So. 2d 1235, 2003 La. App. LEXIS 126 (Jan. 29, 2003), writ of certiorari denied by La. 2003-0861, 857 So. 2d 474, 2003 La. LEXIS 3181 (La. Oct. 31, 2003).

Because two members of a total jury composition were African-American, the overall composition of the jury did not have a disparate impact upon the racial class, however, the court also reviewed the testimony of three of the four, and determined that their testimony revealed race-neutral grounds for their elimination as jurors, and where, for example, one of the jurors was defendant’s attorney’s neighbor, that was a sufficient race-neutral reason for a peremptory challenge of a juror. State v. Thornton, 836 So. 2d 1235, 2003 La. App. LEXIS 126 (Jan. 29, 2003), writ of certiorari denied by La. 2003-0861, 857 So. 2d 474, 2003 La. LEXIS 3181 (La. Oct. 31, 2003).

Trial court sustained State’s reverse Batson challenge where defense used seven peremptory challenges, all to excuse white jurors, and defense counsel could not provide a race-neutral reason for the challenges; challenges based on religious affiliation are not race-neutral. State v. Wade, 832 So. 2d 977, 2002 La. App. LEXIS 3190 (Oct. 23, 2002), writ denied by La. 2002-2875, 840 So. 2d 1213, 2003 La. LEXIS 988 (La. Apr. 4, 2003).

Race-neutral reasons existed for the peremptory challenges exercised by the State against African-American jurors where the challenges were utilized against those potential jurors who either knew or had some relation to defendants or were acquainted with defendants’ families, several jurors were excused due to either the juror’s own or a family member’s criminal records, one juror knew defendants’ attorney and knew of defendants, another juror had been previously associated with the district attorney’s office, and one juror had trouble reading due to poor eyesight; accordingly, defendants’ Batson challenge under La. Code Crim. Proc. Ann. art. 795(C) was properly denied. State v. Baker, 796 So. 2d 145, 2001 La. App. LEXIS 2010 (Sept. 26, 2001).

Although the trial court erred in not acting under La. Code Crim. Proc. Ann. art. 795(E) to disallow defendant’s racially motivated peremptory challenges to white jurors, it was also error to permit the same conduct by the State with regard to black jurors, and defendant’s conviction was reversed and the case remanded for a new trial. State v. Lewis, 795 So. 2d 468, 2001 La. App. LEXIS 1938 (Aug. 28, 2001), writ denied by La. 2001-2682, 823 So. 2d 939, 2002 La. LEXIS 2506 (La. Aug. 30, 2002).

Trial court committed no error in rejecting defendant’s contentions that purposeful discrimination during jury selection had been established because defendant failed to rebut any of the prosecutor’s explanations which were clear and unrelated to the race of the jurors and supported by the record. State v. Anderson, 786 So. 2d 917, 2001 La. App. LEXIS 924 (May 9, 2001).

Where defense counsel’s reasons for disqualifying a Caucasian venireperson were that the venireperson was pro-prosecution and might be distracted because of his work, the reasons were marginal and weak and the trial court erred in overruling the State’s objection to defendant’s use of the preemptory challenge as violative of La. Code Crim. Proc. Ann. art. 795(C). State v. Ball, 748 So. 2d 1239, 1999 La. App. LEXIS 3531 (Dec. 15, 1999), writ denied by La. 2000-0385, 770 So. 2d 360, 2000 La. LEXIS 2820 (La. Oct. 6, 2000).

Defendant’s conviction for distribution of cocaine was upheld because there was no merit to defendant’s claim regarding the systematic exclusion of African American jurors in violation of La. Code Crim. Proc. Ann. art. 795(C); record showed that each of the first six jurors knew or were related to defendant or had family members with criminal records. State v. Harrison, 743 So. 2d 883, 1999 La. App. LEXIS 2941 (Oct. 27, 1999), writ denied by La. 99-3352, 765 So. 2d 327, 2000 La. LEXIS 1918 (La. June 30, 2000).

Where the transcript of voir dire, although lacking clarity, showed that a prospective juror had a family member with a criminal record and that she knew defendant’s attorney, the prosecution had race-neutral reason for a peremptory challenge. State v. Gibbs, 728 So. 2d 945, 1999 La. App. LEXIS 396 (Feb. 24, 1999), writ denied by La. 99-1075, 747 So. 2d 1118, 1999 La. LEXIS 2896 (La. Sept. 24, 1999).

Trial court did not err in denying the Batson claim of defendant, a black male, in which he contended that the trial court erred in not re-seating minority venire members as jurors where the State had no “race neutral” reason for excluding two minority persons as jurors and no “race neutral” reason for excluding another and an all white jury resulted; pursuant to La. Code Crim. Proc. Ann. art. 795, where the peremptory challenges were supported by legitimate grounds and a review of the entire record showed no comments or actions by the State that supported an inference that the exercise of peremptory challenges was motivated by impermissible considerations, the challenges were proper. State v. Jones, 729 So. 2d 57, 1999 La. App. LEXIS 303 (Feb. 10, 1999).

Where defendant lodged an objection for the record to the use of a peremptory challenge but failed to establish that the state systematically excused black venirepersons on the basis of race, defendant’s Batson challenge under La. Code Crim. Proc. Ann. art. 795 failed. State v. Jackson, 694 So. 2d 440, 1997 La. App. LEXIS 996 (Apr. 9, 1997), writ denied by La. 97-1050, 703 So. 2d 609, 1997 La. LEXIS 3209 (La. Oct. 13, 1997), writ denied by La. 97-1255, 703 So. 2d 612, 1997 La. LEXIS 3221 (La. Oct. 13, 1997), writ denied by La. 2004-0264, 896 So. 2d 991, 2005 La. LEXIS 711 (La. Mar. 18, 2005).

Trial court did not err in refusing to allow defendant to exercise a peremptory challenge during the selection of the jury with respect to a particular African American juror because the trial court established a prima facie case of purposeful discrimination as required under La. Code Crim. Proc. Ann. art. 795, as the trial court noted the pattern of elimination of black jurors, excluding all but one from the panel, and the trial court considered the relevant fact that the victim was black and defendant was white. State v. Schexnayder, 685 So. 2d 357, 1996 La. App. LEXIS 3020 (Nov. 26, 1996), writ of certiorari denied by La. 97-0067, 693 So. 2d 796, 1997 La. LEXIS 1596 (La. May 16, 1997), writ of certiorari denied by 522 U.S. 839, 118 S. Ct. 115, 139 L. Ed. 2d 67, 1997 U.S. LEXIS 5023, 66 U.S.L.W. 3257 (1997), writ denied by La. 97-2251, 706 So. 2d 973, 1998 La. LEXIS 71 (La. Jan. 16, 1998), writ denied by La. 2003-0458, 869 So. 2d 843, 2004 La. LEXIS 879 (La. Mar. 19, 2004).

Where defendant was indicted for the second-degree murder of her husband, and she used her peremptory challenges to remove all of the men from the jury, the trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 795(C) when it sustained the State’s objection to the challenge of the jury foreman on the grounds that defendant reached back to peremptorily challenge the foreman, the last remaining male, that the State showed that defendant was systematically removing all men from the jury, and that defendant could not provide a non-gender based reason for her challenge of the foreman. State v. Dugas, 683 So. 2d 1253, 1996 La. App. LEXIS 2350 (Oct. 9, 1996), writ of certiorari denied by La. 96-2652, 692 So. 2d 417, 1997 La. LEXIS 1166 (La. Apr. 4, 1997).

Trial court did not err when it denied defendant’s Batson challenge under La. Code Crim. Proc. Ann. art. 795 on the ground that he produced no evidence that racial discrimination prompted the State’s exercise of five of its peremptory challenges. State v. Joe, 678 So. 2d 586, 1996 La. App. LEXIS 1389 (July 26, 1996), writ denied by La. 97-0559, 703 So. 2d 16, 1997 La. LEXIS 3421 (La. Oct. 31, 1997).

Because the State’s exercise of its peremptory challenges established a prima facie case of racial discrimination under La. Code Crim. Proc. Ann. art. 795; the fact that excluded black jurors knew the defendants constituted a race neutral reason for excluding them. State v. Hampton, 670 So. 2d 1349, 1996 La. App. LEXIS 448 (Feb. 28, 1996), writ of certiorari denied by La. 96-1063, 682 So. 2d 758, 1996 La. LEXIS 3285 (La. Nov. 15, 1996).

Perceived hostility, lack of interest and unresponsiveness on the part of one juror and perceived sympathy with the defendant on the part of another juror were race neutral reasons to exclude the jurors by peremptory challenges. State v. Nieves, 653 So. 2d 680, 1995 La. App. LEXIS 609 (Mar. 15, 1995), writ denied by La. 97-0639, 703 So. 2d 1260, 1997 La. LEXIS 3558 (La. Nov. 7, 1997).

Prosecutor’s reasons for using peremptory challenges on the only remaining prospective jurors who were black were race neutral and therefore not in violation of La. Crim. Code Proc. Ann. art. 795(C), because one juror could not vote for the death penalty, another had a son defendant’s age, and the other knew one of defendant’s attorneys and possibly defendant. State v. Stewart, 633 So. 2d 925, 1994 La. App. LEXIS 801 (Mar. 11, 1994), writ of certiorari denied by La. 94-0860, 642 So. 2d 189, 1994 La. LEXIS 2080 (La. Sept. 16, 1994).

State’s use of its peremptory challenges to exclude four jurors was proper under La. Code Crim. Proc. Ann. art. 795 because contrary to defendant’s argument the State had not used its peremptory challenges to exclude solely black prospective jurors, as one such prospective juror was white. State v. Spencer, 631 So. 2d 1363, 1994 La. App. LEXIS 125 (Jan. 25, 1994).

Pursuant to La. Code Crim. Proc. Ann. art. 795, the State’s challenges to three black venirepersons were proper, where one venireperson’s responses to three questions indicated that he did not fully understand the law on self-defense and reasonable doubt, and where the other two venirepersons knew one of the witnesses. State v. Watkins, 625 So. 2d 507, 1993 La. App. LEXIS 2912 (Sept. 28, 1993).

Defendant failed to prove that the State violated La. Code Crim. Proc. Ann. art. 795(C) by using its peremptory challenges to exclude black jurors simply because of their race on the grounds that the State’s reasons for the challenges were racially neutral, the jury included 8 white and 4 black jurors and 1 black alternate, and the State exercised only 21 of its 24 peremptory challenges. State v. Aubrey, 609 So. 2d 1183, 1992 La. App. LEXIS 3777 (Dec. 9, 1992).

Because defendant failed to establish a prima facie case of discrimination, and because the prosecutor used his peremptory challenge for a racially neutral reason, there was no exclusion of black jurors based on race pursuant to La. Code Crim. Proc. Ann. art. 795. State v. Green, 558 So. 2d 1263, 1990 La. App. LEXIS 379 (Feb. 21, 1990), writ of certiorari denied by 564 So. 2d 317, 1990 La. LEXIS 1588 (La. 1990).

State offered legitimate non-racial justifications for its exercise of peremptory challenges which removed black potential jurors seven out of 12 times. State v. Royal, 527 So. 2d 1083, 1988 La. App. LEXIS 1617 (June 21, 1988), writ of certiorari denied by 533 So. 2d 15, 1988 La. LEXIS 2624 (La. 1988).

Although the State did not exhaust its peremptory challenges to jurors when two black jurors were selected, a Batson hearing was still necessary to determine whether the State’s challenges were discriminatory, in violation of La. Code Crim. Proc. Ann. art. 795(B), in the trial of defendant who was black. State v. McClinton, 525 So. 2d 730, 1988 La. App. LEXIS 1189 (May 17, 1988).

State’s use of five of its peremptory challenges to exclude members of defendant’s race did not violate La. Code Crim. Proc. Ann. art. 795(B) because the state provided justifiable reasons unrelated to race for excluding those jurors and three members of the 12 person jury were of defendant’s race and the state state had unused peremptory challenged available to exclude those jurors had discrimination been its intention. State v. Brown, 522 So. 2d 1110, 1988 La. App. LEXIS 606 (Feb. 23, 1988), writ denied by 548 So. 2d 1222, 1989 La. LEXIS 2192 (La. 1989).

•• Disqualification & Removal of Jurors

••• General Overview. — Under La. Code Crim. Proc. Ann. art. 795(B), the State offered sufficient race-neutral explanations for the challenge to black jurors who had a prior conviction, were inattentive, or had dealings with the store where the crime occurred. State v. Gilmore, 522 So. 2d 658, 1988 La. App. LEXIS 858 (Mar. 14, 1988).

Juror who was overheard talking with the defendant was properly dismissed for her partiality pursuant to La. Code Crim. Proc. Ann. art. 797, as the State’s challenge for cause was entertained before the bill of information was read, as mandated by La. Code Crim. Proc. Ann. art. 795, and as she was properly replaced by the alternate juror as permitted by La. Code Crim. Proc. Ann. art. 789. State v. Marshall, 410 So. 2d 1116, 1982 La. LEXIS 10290 (Mar. 1, 1982).

Because defendant failed to inquire of the prospective juror during voir dire as to whether he could read or write, the juror could not be challenged after a verdict was reached although the juror could not read or write; the answers given by the juror to the deputy clerk, although false, did not relieve defendant from ascertaining the juror’s qualifications during voir dire examination. State v. Futch, 216 LA. 857, 44 So. 2d 892, 1950 La. LEXIS 921 (Feb. 13, 1950).

Juror, who had previously been accepted but not sworn in, was properly excused based on statements made after voir dire under former La. Code Crim. Proc. Ann. art. 358 (now La. Code Crim. Proc. Ann. art. 795). State v. Layton, 217 LA. 57, 46 So. 2d 37, 1950 La. LEXIS 952 (Feb. 13, 1950), writ of certiorari denied by 340 U.S. 839, 71 S. Ct. 26, 95 L. Ed. 616, 1950 U.S. LEXIS 1755 (1950).

•• Peremptory Challenges

••• General Overview. — In defendant’s trial for conviction for possession of cocaine, the trial court did not err in accepting the prosecutor’s reasons for a peremptory challenge to a juror as race-neutral and denying defendant’s Batson challenge, where the juror was excused because she lived on the street where the crime had occurred and the prosecutor noted that she might have seen or heard something or might have known two of the defense witnesses. State v. Bailey, 875 So. 2d 949, 2004 La. App. LEXIS 1373 (May 26, 2004), writ denied by La. 2004-1605, 887 So. 2d 476, 2004 La. LEXIS 3545 (La. Nov. 15, 2004), writ of certiorari denied by 546 U.S. 981, 126 S. Ct. 554, 163 L. Ed. 2d 468, 2005 U.S. LEXIS 7932, 74 U.S.L.W. 3273 (2005), writ denied by 976 So. 2d 159, 2008 La. LEXIS 170 (La. 2008).

Defendant’s conviction was affirmed because he failed to satisfy his primary burden and make a prima facie case that the State exercised its peremptory challenges to exclude members of the jury venire solely on the basis of their cognizable race under La. Code Crim. Proc. Ann. art. 795(C), since the State created a line of questions to exclude a particular race of jurors, nothing in the record suggested that the juror in issue was targeted by the State, and there was certainly no obvious pattern of purposeful racial discrimination by the State. State v. Poole, 864 So. 2d 900, 2004 La. App. LEXIS 62 (Jan. 28, 2004).

Comment that counsel has “a feeling” about a particular juror is not a sufficiently race neutral explanation for using a peremptory challenge. State v. Stewart, 866 So. 2d 1016, 2004 La. App. LEXIS 73 (Jan. 27, 2004), writ denied by La. 2004-0449, 876 So. 2d 832, 2004 La. LEXIS 2218 (La. June 25, 2004).

In a criminal trial where defense counsel used a peremptory challenge to remove a female juror because she had a child, the court properly granted the State’s reverse Batson challenge, and a male juror with a child sitting on the same panel was not removed. State v. Stewart, 866 So. 2d 1016, 2004 La. App. LEXIS 73 (Jan. 27, 2004), writ denied by La. 2004-0449, 876 So. 2d 832, 2004 La. LEXIS 2218 (La. June 25, 2004).

In a criminal trial where defense counsel used a peremptory challenge to remove a juror because he would not make eye contact, the trial court properly granted the State’s reverse Batson challenge where, having observed the voir dire, the trial judge did not believe that defense counsel’s explanation was race neutral. State v. Stewart, 866 So. 2d 1016, 2004 La. App. LEXIS 73 (Jan. 27, 2004), writ denied by La. 2004-0449, 876 So. 2d 832, 2004 La. LEXIS 2218 (La. June 25, 2004).

When the State makes an objection to the defense’s challenge of prospective jurors, it is sometimes referred to as a “reverse-Batson” and Louisiana law codifies this concept in La. Code Crim. Proc. Ann. art. 795(C). State v. Stewart, 866 So. 2d 1016, 2004 La. App. LEXIS 73 (Jan. 27, 2004), writ denied by La. 2004-0449, 876 So. 2d 832, 2004 La. LEXIS 2218 (La. June 25, 2004).

If the challenger makes a prima facie showing of discriminatory strikes, the burden shifts to the opposing party to offer racially-neutral explanations for the challenged members, and the neutral explanation must be one which is clear, reasonably specific, legitimate, and related to the particular case at bar. State v. Stewart, 866 So. 2d 1016, 2004 La. App. LEXIS 73 (Jan. 27, 2004), writ denied by La. 2004-0449, 876 So. 2d 832, 2004 La. LEXIS 2218 (La. June 25, 2004).

Trial courts do not err in refusing to accept failure to make eye contact as a race neutral explanation for striking a juror. State v. Stewart, 866 So. 2d 1016, 2004 La. App. LEXIS 73 (Jan. 27, 2004), writ denied by La. 2004-0449, 876 So. 2d 832, 2004 La. LEXIS 2218 (La. June 25, 2004).

On appeal, defendant asserted that the trial court erred in denying defendant the right to peremptorily back-strike jurors during jury selection, however, the verdict was unanimous, and even assuming the two objectionable jurors (for which reasons were stated in defendant’s motion for new trial), had been replaced, the other ten guilty votes would have been sufficient to convict, and given the overwhelming evidence, any error was harmless. State v. Hailey, 863 So. 2d 564, 2003 La. App. LEXIS 2599 (Sept. 17, 2003), writ denied by La. 2004-0612, 896 So. 2d 20, 2005 La. LEXIS 372 (La. Feb. 18, 2005).

A defendant has a right under La. Code Crim. Proc. Ann. art. 795(B)(1) to employ back-strikes, but the erroneous denial of that right is subject to the harmless error analysis. State v. Hailey, 863 So. 2d 564, 2003 La. App. LEXIS 2599 (Sept. 17, 2003), writ denied by La. 2004-0612, 896 So. 2d 20, 2005 La. LEXIS 372 (La. Feb. 18, 2005).

A juror, temporarily accepted and sworn in accordance with La. Code Crim. Proc. Ann. art. 788, may nevertheless be challenged peremptorily prior to the swearing of the jury panel, in accordance with La. Code Crim. Proc. Ann. art. 790; La. Code Crim. Proc. Ann. art. 795(B)(1) provides for back-strikes. State v. Plaisance, 811 So. 2d 1172, 2002 La. App. LEXIS 638 (Mar. 6, 2002), writ denied by La. 2002-1395, 831 So. 2d 270, 2002 La. LEXIS 3599 (La. Nov. 27, 2002), writ of certiorari denied by 538 U.S. 1038, 123 S. Ct. 2084, 155 L. Ed. 2d 1071, 2003 U.S. LEXIS 3799, 71 U.S.L.W. 3722 (2003).

Although the trial court erred in not acting under La. Code Crim. Proc. Ann. art. 795(E) to disallow defendant’s racially motivated peremptory challenges to white jurors, it was also error to permit the same conduct by the State with regard to black jurors, and defendant’s conviction was reversed and the case remanded for a new trial. State v. Lewis, 795 So. 2d 468, 2001 La. App. LEXIS 1938 (Aug. 28, 2001), writ denied by La. 2001-2682, 823 So. 2d 939, 2002 La. LEXIS 2506 (La. Aug. 30, 2002).

Trial court committed no error in rejecting defendant’s contentions that purposeful discrimination during jury selection had been established because defendant failed to rebut any of the prosecutor’s explanations which were clear and unrelated to the race of the jurors and supported by the record. State v. Anderson, 786 So. 2d 917, 2001 La. App. LEXIS 924 (May 9, 2001).

Black defendant’s claim of discriminatory use of peremptory challenges was rejected because the State gave plausible, race-neutral explanations for striking black jurors and did not peremptorily challenge the black who finally served on the jury. State v. Taylor, 781 So. 2d 1205, 2001 La. LEXIS 126 (Jan. 17, 2001), writ of certiorari denied by 534 U.S. 844, 122 S. Ct. 106, 151 L. Ed. 2d 64, 2001 U.S. LEXIS 5922, 70 U.S.L.W. 3236 (2001).

Under La. Code Crim. Proc. Ann. art. 795(C), a juror’s hesitancy to apply the death penalty was a race-neutral reason for the prosecution’s use of a peremptory challenge. State v. Wade, 758 So. 2d 987, 2000 La. App. LEXIS 1151 (May 12, 2000), writ denied by La. 2000-2160, 797 So. 2d 684, 2001 La. LEXIS 2592 (La. Sept. 28, 2001).

Pursuant to La. Code Crim. Proc. Ann. art. 795(B)(1), a trial judge could not, at a late stage of the proceedings, properly grant the state one its peremptory challenges remaining at the close of jury selection. State v. Derouselle, 761 So. 2d 1269, 2000 La. LEXIS 1156 (Apr. 28, 2000).

Defendant was improperly convicted of second-degree murder because the trial court erred in allowing the State to exercise a peremptory challenge to remove a juror after the trial had commenced, in contravention of La. Code Crim. Proc. Ann. art. 795(B)(1), and because there was no showing that the juror was unable to perform or was disqualified from performing under the meaning of La. Code Crim. Proc. Ann. art. 789. La. Code Crim. Proc. Ann. art. 795(B)(1) provides that peremptory challenges “shall” be used before trial; it does not use the permissive word “may,” as is distinguished in La. Code Crim. Proc. Ann. art. 5, and the trial court could have ordered a mistrial under La. Code Crim. Proc. Ann. art. 775(6). State v. Derouselle, 745 So. 2d 767, 1999 La. App. LEXIS 2985 (Oct. 20, 1999), reversed by, remanded by La. 99-3283, 761 So. 2d 1269, 2000 La. LEXIS 1156 (La. Apr. 28, 2000).

Where the transcript of voir dire, although lacking clarity, showed that a prospective juror had a family member with a criminal record and that she knew defendant’s attorney, the prosecution had race-neutral reason for a peremptory challenge. State v. Gibbs, 728 So. 2d 945, 1999 La. App. LEXIS 396 (Feb. 24, 1999), writ denied by La. 99-1075, 747 So. 2d 1118, 1999 La. LEXIS 2896 (La. Sept. 24, 1999).

Trial court did not err in denying the Batson claim of defendant, a black male, in which he contended that the trial court erred in not re-seating minority venire members as jurors where the State had no “race neutral” reason for excluding two minority persons as jurors and no “race neutral” reason for excluding another and an all white jury resulted; pursuant to La. Code Crim. Proc. Ann. art. 795, where the peremptory challenges were supported by legitimate grounds and a review of the entire record showed no comments or actions by the State that supported an inference that the exercise of peremptory challenges was motivated by impermissible considerations, the challenges were proper. State v. Jones, 729 So. 2d 57, 1999 La. App. LEXIS 303 (Feb. 10, 1999).

State’s use of peremptory challenges to strike three black prospective jurors, leaving only white jurors, did not violate Batson v. Kentucky, 476 U.S. 79, 106 S. Ct. 1712, 90 L. Ed. 2d 69 (1986), or La. Code Crim. Proc. Ann. art. 795; State articulated sufficient race-neutral reasons for striking the jurors. State v. Durham, 673 So. 2d 1103, 1996 La. App. LEXIS 870 (Apr. 16, 1996).

Because the State’s exercise of its peremptory challenges established a prima facie case of racial discrimination under La. Code Crim. Proc. Ann. art. 795; the fact that excluded black jurors knew the defendants constituted a race neutral reason for excluding them. State v. Hampton, 670 So. 2d 1349, 1996 La. App. LEXIS 448 (Feb. 28, 1996), writ of certiorari denied by La. 96-1063, 682 So. 2d 758, 1996 La. LEXIS 3285 (La. Nov. 15, 1996).

Perceived hostility, lack of interest and unresponsiveness on the part of one juror and perceived sympathy with the defendant on the part of another juror were race neutral reasons to exclude the jurors by peremptory challenges. State v. Nieves, 653 So. 2d 680, 1995 La. App. LEXIS 609 (Mar. 15, 1995), writ denied by La. 97-0639, 703 So. 2d 1260, 1997 La. LEXIS 3558 (La. Nov. 7, 1997).

Where defendant was convicted of first degree robbery under La. Rev. Stat. Ann. § 14:64.1, he could not exercise peremptory challenges on the basis of race under La. Code Crim. Proc. Ann. art. 795(C). State v. Ford, 643 So. 2d 293, 1994 La. App. LEXIS 2418 (Sept. 21, 1994).

Trial court’s denial of the defendant’s challenge for cause did not violate the defendant’s constitutional rights because the juror indicated that he could remain partial and hold the state to its burden of proof; the mere fact that the juror knew some of the witnesses did not make him ineligible to serve as a juror. State v. Allen, 638 So. 2d 394, 1994 La. App. LEXIS 1770 (May 31, 1994).

Prosecutor’s reasons for using peremptory challenges on the only remaining prospective jurors who were black were race neutral and therefore not in violation of La. Code Crim. Proc. Ann. art. 795(C), because one juror could not vote for the death penalty, another had a son defendant’s age, and the other knew one of defendant’s attorneys and possibly defendant. State v. Stewart, 633 So. 2d 925, 1994 La. App. LEXIS 801 (Mar. 11, 1994), writ of certiorari denied by La. 94-0860, 642 So. 2d 189, 1994 La. LEXIS 2080 (La. Sept. 16, 1994).

State’s use of its peremptory challenges to exclude four jurors was proper under La. Code Crim. Proc. Ann. art. 795 because contrary to defendant’s argument the State had not used its peremptory challenges to exclude solely black prospective jurors, as one such prospective juror was white. State v. Spencer, 631 So. 2d 1363, 1994 La. App. LEXIS 125 (Jan. 25, 1994).

To make a timely objection, defendant has to make a Batson objection contemporaneously with the State’s exercise of the alleged racially biased peremptory challenges; even an objection made before the entire jury panel is sworn and completed is untimely where the prospective jury has been chosen individually, sworn, and dispensed to return at a subsequent date, and those against whom the State has allegedly misused its peremptory challenges have been dismissed completely. State v. Porter, 615 So. 2d 507, 1993 La. App. LEXIS 986 (Mar. 3, 1993), affirmed in part and reversed in part by, remanded by La. 93-1106, 639 So. 2d 1137, 1994 La. LEXIS 1871 (La. July 5, 1994), overruled by State v. Ford, La. App. 26422, 643 So. 2d 293, 1994 La. App. LEXIS 2418 (La.App. 2 Cir. Sept. 21, 1994).

Defendant failed to prove that the State violated La. Code Crim. Proc. Ann. art. 795(C) by using its peremptory challenges to exclude black jurors simply because of their race on the grounds that the State’s reasons for the challenges were racially neutral, the jury included 8 white and 4 black jurors and 1 black alternate, and the State exercised only 21 of its 24 peremptory challenges. State v. Aubrey, 609 So. 2d 1183, 1992 La. App. LEXIS 3777 (Dec. 9, 1992).

Where two black jurors were excluded, the trial judge did not abuse his discretion in concluding that there was no systematic exclusion of blacks on the jury, as the jury selection process was not done in a discriminatory fashion; La. Code Crim. Proc. Ann. art. 795 was not violated because the peremptory challenges were not based solely on the jurors’ race. State v. Thomas, 604 So. 2d 52, 1992 La. App. LEXIS 1799 (May 26, 1992).

La. Code Crim. Proc. Ann. art. 795(B)(1) permits a juror to be challenged peremptorily at any time before the jury panel is sworn under La. Code Crim. Proc. Ann. art. 790, even if the juror has been temporarily accepted by the state and the defense during the exercise of peremptory challenges. State v. Johnson, 595 So. 2d 789, 1992 La. App. LEXIS 441 (Feb. 26, 1992).

The State property exercised peremptory challenges on three jurors although the State had temporarily accepted them, where defendant made no contemporaneous objection to the challenges as required by La. Code Crim. Proc. Ann. art. 841(A) to preserve it for appeal, and defendant’s relied on the outdated language in La. Code Crim. Proc. Ann. art. 795(B), which permitted the exercise of peremptory challenges at any time prior to the swearing of the entire jury panel. State v. Banks, 590 So. 2d 836, 1991 La. App. LEXIS 3277 (Dec. 4, 1991).

La. Code Crim. Proc. Ann. art. 795 dos not permit a peremptory challenge by the state based solely upon the race of the juror. State v. Griffin, 563 So. 2d 334, 1990 La. App. LEXIS 1320 (May 23, 1990), writ of certiorari denied by 567 So. 2d 100, 1990 La. LEXIS 2195 (La. 1990).

Although the State did not exhaust its peremptory challenges to jurors when two black jurors were selected, a Batson hearing was still necessary to determine whether the State’s challenges were discriminatory, in violation of La. Code Crim. Proc. Ann. art. 795(B), in the trial of defendant who was black. State v. McClinton, 525 So. 2d 730, 1988 La. App. LEXIS 1189 (May 17, 1988).

Under La. Code Crim. Proc. Ann. art. 795, peremptory challenges must be made by defendant before a juror is sworn in, so the trial court properly denied defendant’s peremptory challenge to two jurors, made after they were sworn in, even though the jurors stated after being sworn in that they knew the victim but thought they could be objective; hence, on appeal the court affirmed defendant’s conviction for manslaughter and the sentence imposed. State v. Conner, 471 So. 2d 318, 1985 La. App. LEXIS 8932 (June 5, 1985), writ of certiorari denied by 474 So. 2d 943, 1985 La. LEXIS 9560 (La. 1985).

•• Voir Dire

••• General Overview. — The United States Supreme Court extends Batson’s prohibition to gender, holding that gender, like race, is an unconstitutional proxy for jury competence and impartiality. State v. Stewart, 866 So. 2d 1016, 2004 La. App. LEXIS 73 (Jan. 27, 2004), writ denied by La. 2004-0449, 876 So. 2d 832, 2004 La. LEXIS 2218 (La. June 25, 2004).

Grand and petit jury venires are chosen in the parish of the trial as follows: In a large hopper are placed a great number of individual names of randomly selected individuals representing a fair cross-section of the population, and from this large hopper, a general venire of 1,000 names is randomly selected. State v. Fletcher, 341 So. 2d 340, 1976 La. LEXIS 5321 (Dec. 13, 1976).

Because defendant failed to inquire of the prospective juror during voir dire as to whether he could read or write, the juror could not be challenged after a verdict was reached although the juror could not read or write; the answers given by the juror to the deputy clerk, although false, did not relieve defendant from ascertaining the juror’s qualifications during voir dire examination. State v. Futch, 216 LA. 857, 44 So. 2d 892, 1950 La. LEXIS 921 (Feb. 13, 1950).

• Trials

•• Motions for Mistrial. — Defendant was improperly convicted of second-degree murder because the trial court erred in allowing the State to exercise a peremptory challenge to remove a juror after the trial had commenced, in contravention of La. Code Crim. Proc. Ann. art. 795(B)(1), and because there was no showing that the juror was unable to perform or was disqualified from performing under the meaning of La. Code Crim. Proc. Ann. art. 789. La. Code Crim. Proc. Ann. art. 795(B)(1) provides that peremptory challenges “shall” be used before trial; it does not use the permissive word “may,” as is distinguished in La. Code Crim. Proc. Ann. art. 5, and the trial court could have ordered a mistrial under La. Code Crim. Proc. Ann. art. 775(6). State v. Derouselle, 745 So. 2d 767, 1999 La. App. LEXIS 2985 (Oct. 20, 1999), reversed by, remanded by La. 99-3283, 761 So. 2d 1269, 2000 La. LEXIS 1156 (La. Apr. 28, 2000).

• Appeals

•• Reviewability

••• Preservation for Review

•••• General Overview. — To make a timely objection, defendant has to make a Batson objection contemporaneously with the State’s exercise of the alleged racially biased peremptory challenges; even an objection made before the entire jury panel is sworn and completed is untimely where the prospective jury has been chosen individually, sworn, and dispensed to return at a subsequent date, and those against whom the State has allegedly misused its peremptory challenges have been dismissed completely. State v. Porter, 615 So. 2d 507, 1993 La. App. LEXIS 986 (Mar. 3, 1993), affirmed in part and reversed in part by, remanded by La. 93-1106, 639 So. 2d 1137, 1994 La. LEXIS 1871 (La. July 5, 1994), overruled by State v. Ford, La. App. 26422, 643 So. 2d 293, 1994 La. App. LEXIS 2418 (La.App. 2 Cir. Sept. 21, 1994).

•• Standards of Review

••• Harmless & Invited Errors

•••• General Overview. — On appeal, defendant asserted that the trial court erred in denying defendant the right to peremptorily back-strike jurors during jury selection, however, the verdict was unanimous, and even assuming the two objectionable jurors (for which reasons were stated in defendant’s motion for new trial), had been replaced, the other ten guilty votes would have been sufficient to convict, and given the overwhelming evidence, any error was harmless. State v. Hailey, 863 So. 2d 564, 2003 La. App. LEXIS 2599 (Sept. 17, 2003), writ denied by La. 2004-0612, 896 So. 2d 20, 2005 La. LEXIS 372 (La. Feb. 18, 2005).

A defendant has a right under La. Code Crim. Proc. Ann. art. 795(B)(1) to employ back-strikes, but the erroneous denial of that right is subject to the harmless error analysis. State v. Hailey, 863 So. 2d 564, 2003 La. App. LEXIS 2599 (Sept. 17, 2003), writ denied by La. 2004-0612, 896 So. 2d 20, 2005 La. LEXIS 372 (La. Feb. 18, 2005).
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Art. 796. Removal of juror after swearing.

If it is discovered after a juror has been accepted and sworn, that he is incompetent to serve, the court may, at any time before the first witness is sworn, order the juror removed and the panel completed in the ordinary course.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article substantially follows the source provision, except that it authorizes removal of the juror “before the first witness is sworn” instead of “before evidence has gone to the jury.” The change makes the article conform with the rule on double jeopardy. See Art. 592.

(b) Since this article deals with the selection of the trial jury, it is implicit that it refers to the swearing of the first witness at the trial on the merits.
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• Juries & Jurors

•• Disqualification & Removal of Jurors

••• General Overview. — Trial court did not abuse its discretion in dismissing a juror between the close of evidence and deliberations; the judge was made aware that the juror may have been a convicted felon, and the juror was replaced with an alternate juror who met all the established criteria. State v. Skipper, 861 So. 2d 796, 2003 La. App. LEXIS 3445 (Dec. 11, 2003), writ denied by La. 2004-0003, 870 So. 2d 298, 2004 La. LEXIS 1400 (La. Apr. 23, 2004).

Pursuant to La. Code Crim. Proc. Ann. art. 796, a person was an incompetent juror where he disobeyed the instructions of the trial judge, and he indicated his unwillingness to serve due to his losing money while at court. State v. Mohamed, 700 So. 2d 881, 1997 La. App. LEXIS 2244 (Sept. 17, 1997).

Immediate removal of a juror was not an abuse of discretion under La. Code Crim. Proc. Ann. art. 796 because the trial court determined that the juror’s illness and coughing could last for a week, be contagious, or adversely affect the ability of other jurors to concentrate on the evidence and that it was not prudent to await a diagnosis from the doctor who was not located nearby. State v. Moseley, 587 So. 2d 46, 1991 La. App. LEXIS 2291 (Aug. 21, 1991), writ of certiorari denied by 589 So. 2d 1066, 1991 La. LEXIS 3264 (La. 1991).

Sworn juror was properly removed under La. Code Crim. Proc. Ann. art. 796 for financial hardship, where the removal did not prejudice defendant. State v. Taylor, 545 So. 2d 1237, 1989 La. App. LEXIS 1237 (June 14, 1989).

Where a juror suffered a gunshot and another became ill after being sworn but before completion of the panel, the trial court acted properly in accordance with La. Code Crim. Proc. Ann. art. 796 in excusing the two jurors and proceeding with selection to complete the panel, and a grant of additional peremptory challenges was not required under La. Code Crim. Proc. Ann. arts. 796 and 799. State v. Polzin, 536 So. 2d 667, 1988 La. App. LEXIS 2762 (Dec. 14, 1988), writ of certiorari denied by 541 So. 2d 870, 1989 La. LEXIS 1077 (La. 1989).

In a felony trial, after a sworn juror was held in contempt for failing to attend court for the remainder of voir dire because she did not wish to serve, the juror was properly excused as incompetent under La. Code Crim. Proc. Ann. art. 796 even though she was part of a group of four jurors sworn before the rest of the jury panel was selected; defendant suffered no prejudice merely because the three remaining sworn jurors knew that she had been excused, and no mistrial was warranted. State v. Robertson, 518 So. 2d 579, 1987 La. App. LEXIS 11017 (Dec. 22, 1987), writ of certiorari denied by 523 So. 2d 227, 1988 La. LEXIS 852 (La. 1988).

La. Code Crim. Proc. Ann. art. 796 permits a trial judge to remove a juror who is incompetent to serve. State v. Woods, 444 So. 2d 1332, 1984 La. App. LEXIS 7893 (Jan. 16, 1984).

Defendant’s first-degree murder conviction was upheld where, after a juror became ill, it was possible to proceed with the trial in the ordinary course because selection of the jury was not complete. State v. Delore, 381 So. 2d 455, 1980 La. LEXIS 6801 (Mar. 3, 1980).


Art. 797. Challenge for cause.

The state or the defendant may challenge a juror for cause on the ground that:

(1) The juror lacks a qualification required by law;

(2) The juror is not impartial, whatever the cause of his partiality. An opinion or impression as to the guilt or innocence of the defendant shall not of itself be sufficient ground of challenge to a juror, if he declares, and the court is satisfied, that he can render an impartial verdict according to the law and the evidence;

(3) The relationship, whether by blood, marriage, employment, friendship, or enmity between the juror and the defendant, the person injured by the offense, the district attorney, or defense counsel, is such that it is reasonable to conclude that it would influence the juror in arriving at a verdict;

(4) The juror will not accept the law as given to him by the court; or

(5) The juror served on the grand jury that found the indictment, or on a petit jury that once tried the defendant for the same or any other offense.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Former R.S. 15:350 is incorporated in Clause (1) of this article. Specific qualifications required of jurors are provided in Art. 401.

(b) In Clause (2) of this article, relative to the juror’s opinion on guilt or innocence, the language of the A.L.I. Code of Criminal Procedure,§277(j) is substituted for the provisions of former R.S. 15:351(1). The latter provisions, which were disjunctively written and confusing, read in part: “an opinion . . . which is not fixed, or has not been deliberately formed, or that would yield to evidence, or that could be changed, does not disqualify the juror.” The provisions were not only confusing, but in conflict with the legal presumption that the defendant is innocent until proven guilty. Even though an opinion that the defendant is guilty will yield to evidence, the burden of proof is nevertheless placed on the defendant to overcome the opinion. The A.L.I. provision, used in the above article, requires that the juror must be able to render an impartial verdict according to both the law and the evidence, and the law, of course, presumes the innocence of the defendant.

(c) In Clause (3) the phrase in the prior law, “it must be reasonably believed,” has been changed to read, “it is reasonable conclude.”

(d) Clause (4) is added to this article to provide for a situation not covered by the former statutory law, but which has been re solved in the jurisprudence. For example, the defendant has a legitimate challenge for cause against a juror who is opposed to the legal presumption that the defendant is presumed to be innocent until proven guilty beyond a reasonable doubt. (State v. Oliphant 220 La. 489, 56 So.2d 846 (1952)) or a juror who is opposed under any circumstances to qualified verdicts in capital cases (State v Jackson, 227 La. 642, 80 So.2d 105 (1955); State v. Newton, 241 La 261, 128 So.2d, 651 (1961)).

(e) To the disqualification for serving on a petit jury that once tried the defendant for the same offense (former R.S. 15:351 (3)) the above article adds a disqualification for serving on a petit jury that once tried the defendant for any other offense.

(f) The provision in former R.S. 15:351 (3) that a juror could be challenged for cause if he had served on the coroner’s jury that investigated the homicide charged against the defendant is omitted from this article because the coroner’s jury is abolished by Art. 101.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Criminal Process

•••• Right to Jury Trial. — Defendant’s peremptory challenge to a prospective juror who was an active duty police officer should have been sustained. State v. Gaines, 688 So. 2d 679, 1997 La. App. LEXIS 93 (Jan. 29, 1997), writ of certiorari denied by La. 97-0510, 700 So. 2d 503, 1997 La. LEXIS 2590 (La. Sept. 5, 1997).

Trial court did not act unreasonably and arbitrarily in refusing a defendant’s challenge for cause of a prospective juror; juror’s responses did not reveal bias or an inability or refusal to follow the law given to him by the trial court. State v. Durham, 673 So. 2d 1103, 1996 La. App. LEXIS 870 (Apr. 16, 1996).

Juror, who stated that she doubted her ability to judge a kidnapping case fairly, because her husband once had been held hostage, should have been removed for cause, pursuant to La. Const. art. I, § 17, and La. Code Crim. Proc. Ann. art. 797(2), where defendant had exhausted his peremptory challenges, and therefore, his conviction was reversed. State v. Holmes, 619 So. 2d 761, 1993 La. App. LEXIS 1954 (May 27, 1993).

Although two prospective jurors had personal relationships with the witnesses and knew some of the witnesses, this alone was not sufficient to disqualify the jurors where they indicated that they could remain impartial. State v. Rexrode, 536 So. 2d 671, 1988 La. App. LEXIS 2753 (Dec. 14, 1988).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — Where a defendant charged with seven counts of distribution of heroin and one count of possession with intent to distribute heroin exhausted his peremptory challenges, the trial court did not err in denying a challenge for cause where a juror indicated that they were able to listen to all the facts then form their own opinion and follow the law as given to him. State v. Flowers, 782 So. 2d 685, 2001 La. App. LEXIS 601 (Mar. 7, 2001), writ denied by La. 2001-1175, 811 So. 2d 896, 2002 La. LEXIS 913 (La. Mar. 15, 2002).

••• Possession

•••• General Overview. — In defendant’s drug case, a court did not err in denying defendant’s challenge for cause regarding a prospective juror where the potential juror demonstrated an ability to decide the case impartially. State v. White, 850 So. 2d 751, 2003 La. App. LEXIS 1700 (June 6, 2003), writ denied by La. 2003-2616, 872 So. 2d 510, 2004 La. LEXIS 1742 (La. May 14, 2004).

•• Crimes Against Persons

••• Domestic Offenses

•••• General Overview. — Statement by a juror that he was generally against child molesters and another juror’s admission that he was kindhearted when it came to children did not require the trial court to grant the defendant’s challenges for cause under La. Code Crim. Proc. Ann. art. 797 in his trial for aggravated rape because the court determined that the jurors were impartial and able to render a judgment according to the law and the evidence presented. State v. Long, 590 So. 2d 694, 1991 La. App. LEXIS 2978 (Nov. 13, 1991).

•• Homicide

••• Murder

•••• General Overview. — Court of appeal erred in reversing defendant’s murder conviction based on in its reliance on a prospective juror’s response to an improper hypothetical question regarding self-defense where the voir dire transcript revealed that the juror demonstrated a willingness and ability to decide the case impartially according to the law and evidence and the trial court did not abuse its discretion when it denied defendant’s challenge for cause. State v. Taylor, 875 So. 2d 58, 2004 La. LEXIS 1777 (May 25, 2004).

Court, in defendant’s murder case, did not err by denying defendant’s motion to excuse a juror for cause where none of the sheriff’s office employees the juror knew or was friendly with testified at trial, and the juror’s responses to the trial court’s questioning were that the juror could fairly evaluate the credibility of all the witnesses, and judge them equally. State v. Price, 842 So. 2d 491, 2003 La. App. LEXIS 1063 (Apr. 2, 2003), writ denied sub nomine State v. Honore, La. 2003-1322, 860 So. 2d 542, 2003 La. LEXIS 3478 (La. Nov. 21, 2003), writ denied by La. 2003-1517, 860 So. 2d 1151, 2003 La. LEXIS 3628 (La. Dec. 12, 2003).

•• Sex Crimes

••• Obscenity

•••• General Overview. — Grounds upon which a juror may be challenged for cause, as set forth in La. Code Crim. Proc. Ann. art. 797, are: (1) the juror lacks legal qualifications; (2) the juror is not impartial; (3) there is a relationship between the juror and a witness, victim, or other party associated with the case such that it would be reasonable to conclude that it would influence the juror; (4) the juror will not accept the law as given him by the court; or (5) the juror sat on the grand jury that issued the indictment. State v. Williams, 846 So. 2d 22, 2003 La. App. LEXIS 1022 (Apr. 8, 2003).

Challenge for cause should be granted, even when a prospective juror declares his or her ability to remain impartial, if the juror’s responses as a whole reveal facts from which bias, prejudice or inability to render judgment according to law may be reasonably implied, and the trial judge is afforded great discretion in determining whether cause has been shown to reject a prospective juror where such determinations will not be disturbed on appeal unless a review of the voir dire as a whole indicates an abuse of that discretion. State v. Williams, 846 So. 2d 22, 2003 La. App. LEXIS 1022 (Apr. 8, 2003).

To prove error warranting reversal of both the conviction and sentence, a defendant need only show that he exhausted all of his peremptory challenges and that the trial judge erroneously denied a cause challenge. State v. Williams, 846 So. 2d 22, 2003 La. App. LEXIS 1022 (Apr. 8, 2003).

Where a juror began by saying that she would give more credibility to a police officer’s testimony, and when the trial judge explained the law to her, she indicated that she understood that a juror was required to be impartial and said that she was capable of giving equal weight to the testimony of all witnesses, the trial court did not err in denying defendant’s challenge for cause. State v. Williams, 846 So. 2d 22, 2003 La. App. LEXIS 1022 (Apr. 8, 2003).

Where defendant challenged a prospective juror for cause because he stated that he would always be right if he had to make a one-on-one identification and because he said that he would testify against his lawyer’s advice, the trial court did not err in denying the challenge because defense counsel was mistaken concerning the juror’s understanding of the right not to testify. State v. Williams, 846 So. 2d 22, 2003 La. App. LEXIS 1022 (Apr. 8, 2003).

Where defendant challenged a prospective juror for cause because she stated that if she was a defendant she would testify on her own behalf even against her lawyer’s advice if she thought it would benefit her, the trial court did not err when it denied the challenge for cause because the juror’s statement, that she thought that she personally would not choose to exercise that right, did not mean that she would not follow the law as she was charged as a juror or that she would be impartial to a defendant who did not testify. State v. Williams, 846 So. 2d 22, 2003 La. App. LEXIS 1022 (Apr. 8, 2003).

Where defendant challenged a prospective juror for cause because she said that she would take the testimony of a young woman more into consideration than a regular person, the trial court did not err when it denied defendant’s challenge for cause because the juror’s responses as a whole showed that she was prepared to follow the law, and to require the State to prove its case beyond a reasonable doubt. State v. Williams, 846 So. 2d 22, 2003 La. App. LEXIS 1022 (Apr. 8, 2003).

••• Sexual Assault

•••• General Overview. — In defendant’s trial for aggravated rape, the trial court did not err in denying defendant’s challenge to a juror whose niece had been sexually assaulted where the juror stated that he could be impartial. State v. Glynn, 653 So. 2d 1288, 1995 La. App. LEXIS 970 (Apr. 7, 1995).

• Juries & Jurors

•• Challenges for Cause

••• General Overview. — Court of appeal erred in reversing defendant’s murder conviction based on in its reliance on a prospective juror’s response to an improper hypothetical question regarding self-defense where the voir dire transcript revealed that the juror demonstrated a willingness and ability to decide the case impartially according to the law and evidence and the trial court did not abuse its discretion when it denied defendant’s challenge for cause. State v. Taylor, 875 So. 2d 58, 2004 La. LEXIS 1777 (May 25, 2004).

During voir dire of a second degree murder trial, the court did not err in denying defendant’s challenges for cause of three jurors; defendant failed to show that two jurors who were acquainted with officers who witnessed for the state were actually biased; a third juror who had dated a young woman who was peripherally associated with the police investigation was also not biased. State v. Stein, 874 So. 2d 279, 2004 La. App. LEXIS 1069 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1345, 885 So. 2d 1122, 2004 La. LEXIS 3334 (La. Nov. 8, 2004).

Generally, an individual who will unquestionably credit the testimony of law enforcement officers over that of defense witnesses is not competent to serve as a juror; however, a mere relationship between a prospective juror and a law enforcement officer is not of itself grounds to strike the juror for cause. State v. Stein, 874 So. 2d 279, 2004 La. App. LEXIS 1069 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1345, 885 So. 2d 1122, 2004 La. LEXIS 3334 (La. Nov. 8, 2004).

Prospective juror’s seemingly prejudicial response is not grounds for an automatic challenge for cause, and a trial judge’s refusal to excuse him on the grounds of impartiality is not an abuse of discretion, if after further questioning the potential juror demonstrates a willingness and ability to decide the case impartially according to the law and evidence. State v. Stein, 874 So. 2d 279, 2004 La. App. LEXIS 1069 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1345, 885 So. 2d 1122, 2004 La. LEXIS 3334 (La. Nov. 8, 2004).

Challenge for cause should be granted, even when a prospective juror declares his ability to remain impartial, if the juror’s responses as a whole reveal facts from which bias, prejudice or inability to render a judgment according to law may be reasonably implied. State v. Stein, 874 So. 2d 279, 2004 La. App. LEXIS 1069 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1345, 885 So. 2d 1122, 2004 La. LEXIS 3334 (La. Nov. 8, 2004).

Challenge for cause should be granted, even when a prospective juror declares his ability to remain impartial, if the juror’s responses as a whole reveal facts from which bias, prejudice, or inability to render judgment according to law, may be reasonably implied; however, when a prospective juror has voiced an opinion seemingly prejudicial to the defense, but, after further inquiry, the juror demonstrates the ability and willingness to decide the case impartially according to the law and evidence, a challenge for cause is not warranted. State v. Eugene, 871 So. 2d 584, 2004 La. App. LEXIS 679 (Mar. 30, 2004), writ denied by La. 2004-1080, 888 So. 2d 766, 2004 La. LEXIS 3287 (La. Nov. 15, 2004).

Prejudice is presumed when a challenge for cause is erroneously denied by the trial court and the defendant has exhausted his peremptory challenges. State v. Eugene, 871 So. 2d 584, 2004 La. App. LEXIS 679 (Mar. 30, 2004), writ denied by La. 2004-1080, 888 So. 2d 766, 2004 La. LEXIS 3287 (La. Nov. 15, 2004).

During voir dire of a criminal trial, the court did not err in denying defendant’s challenge of a veniremember for cause on the basis that he expressed concerns about being able to be fair, and where the veniremember did not sit on the jury. State v. Eugene, 871 So. 2d 584, 2004 La. App. LEXIS 679 (Mar. 30, 2004), writ denied by La. 2004-1080, 888 So. 2d 766, 2004 La. LEXIS 3287 (La. Nov. 15, 2004).

During voir dire of a criminal trial, the court did not err in denying defendant’s challenge of a prospective juror who indicated that she would be “a little bit” bothered if defendant did not testify; the juror never stated she could not apply the law as given. State v. Eugene, 871 So. 2d 584, 2004 La. App. LEXIS 679 (Mar. 30, 2004), writ denied by La. 2004-1080, 888 So. 2d 766, 2004 La. LEXIS 3287 (La. Nov. 15, 2004).

During voir dire of a criminal trial, the court did not err in denying defendant’s challenge of a prospective juror who admitted she would like to hear both sides but expressly stated she could apply the law and not hold it against defendant if he did not testify. State v. Eugene, 871 So. 2d 584, 2004 La. App. LEXIS 679 (Mar. 30, 2004), writ denied by La. 2004-1080, 888 So. 2d 766, 2004 La. LEXIS 3287 (La. Nov. 15, 2004).

During voir dire of a criminal prosecution, the trial court properly refused to dismiss a juror who knew one of the State’s potential witnesses, because the challenged juror demonstrated a willingness and ability to decide the case impartially. State v. Sales, 867 So. 2d 849, 2004 La. App. LEXIS 403 (Mar. 3, 2004), writ denied by La. 2004-1305, 899 So. 2d 569, 2005 La. LEXIS 1288 (La. Apr. 22, 2005).

Defendant’s convictions for the distribution of cocaine were proper, where one of the jurors did not remember that defendant’s counsel previously represented another defendant who was accused of snatching the juror’s purse; thus, it was not in error for the trial court to fail to grant defense’s challenges for cause during voir dire of prospective jurors. State v. Harris, 868 So. 2d 886, 2004 La. App. LEXIS 319 (Feb. 23, 2004), writ denied by La. 2004-0675, 882 So. 2d 1166, 2004 La. LEXIS 2859 (La. Sept. 24, 2004).

Where a prospective juror stated at one point that the juror could be fair and impartial, but the juror had also stated that the juror could “probably not” apply the presumption of innocence, and there was no rehabilitation by the prosecutor or the trial court, the trial court’s denial of defendant’s challenge for cause constituted reversible error. State v. Bozeman, 866 So. 2d 1029, 2004 La. App. LEXIS 79 (Jan. 27, 2004), writ denied by La. 2004-0497, 877 So. 2d 141, 2004 La. LEXIS 2304 (La. July 2, 2004), remanded by La. App. 06-679, 951 So. 2d 1171, 2007 La. App. LEXIS 129 (La.App. 5 Cir. Jan. 30, 2007).

Trial court erred in denying defendant’s challenge for cause of a state trooper where the trial court denied the challenge for cause based on the law; defense counsel did not reurge his challenge for cause and indicated he would use a peremptory challenge instead. State v. Skipper, 861 So. 2d 796, 2003 La. App. LEXIS 3445 (Dec. 11, 2003), writ denied by La. 2004-0003, 870 So. 2d 298, 2004 La. LEXIS 1400 (La. Apr. 23, 2004).

Trial court erred in denying defendant’s challenge for cause of a potential juror who said during voir dire that an unknown woman approached her and told her that the drugs found in defendant’s home had been planted there; the juror stated that she could still be fair and impartial. State v. Skipper, 861 So. 2d 796, 2003 La. App. LEXIS 3445 (Dec. 11, 2003), writ denied by La. 2004-0003, 870 So. 2d 298, 2004 La. LEXIS 1400 (La. Apr. 23, 2004).

Where defendant argued that the trial court erred in denying his challenge for cause of a prospective juror, who defendant asserted was a police officer, but defense counsel did not inquire into any factors at all relative to the officer’s bias or impartiality, it could not be said that defendant met his burden of showing bias or impartiality on the part of the officer, and the trial court did not abuse its discretion in denying the challenge for cause. State v. Jones, 862 So. 2d 266, 2003 La. App. LEXIS 3304 (Nov. 26, 2003), reversed by, remanded by La. 03-3542, 884 So. 2d 582, 2004 La. LEXIS 2978 (La. Oct. 19, 2004).

Trial court did not abuse its discretion in denying defendant’s challenge to the prospective juror, pursuant to La. Code Crim. Proc. Ann. art. 797, because the juror did not state that the juror would have automatically believed the testimony of a police officer, but instead the juror indicated that because police officers were trained in the powers of observation, the juror probably would have given more weight to their observations; this in and of itself did not rise to the level of a prejudicial statement such that the trial court was required to rehabilitate the juror, who had also indicated that the juror initially presumed defendant to be innocent and had no problem voting “not guilty” if the juror did not believe that the State proved its case. State v. Kang, 859 So. 2d 649, 2003 La. LEXIS 2843 (Oct. 21, 2003).

In an armed robbery case, a challenge for cause was not warranted where the juror’s responses to defense counsel’s inquiries did not rise to a level of partiality that would have had a prejudicial effect on defendant’s defense and the record was devoid of any indication that the juror was unwilling to apply the correct law as the court advised him. State v. Gipson, 850 So. 2d 973, 2003 La. App. LEXIS 1859 (June 25, 2003), writ of certiorari denied by La. 2003-2238, 865 So. 2d 75, 2004 La. LEXIS 307 (La. Jan. 30, 2004).

Where defendant made an unspecific objection to a prospective juror in a challenge for cause and a colloquy in the record showed that the objection was based on concern that the prospective juror considered a claim of self-defense to be defendant’s burden to prove, defendant’s objection was sufficient to show defendant’s impartiality with regard to the claim of self-defense; hence, the trial court improperly denied defendant’s challenge for cause as to such prospective juror. State v. Taylor, 850 So. 2d 5, 2003 La. App. LEXIS 1814 (June 11, 2003), reversed by La. 03-1834, 875 So. 2d 58, 2004 La. LEXIS 1777 (La. May 25, 2004).

In defendant’s drug case, a court did not err in denying defendant’s challenge for cause regarding a prospective juror where the potential juror demonstrated an ability to decide the case impartially. State v. White, 850 So. 2d 751, 2003 La. App. LEXIS 1700 (June 6, 2003), writ denied by La. 2003-2616, 872 So. 2d 510, 2004 La. LEXIS 1742 (La. May 14, 2004).

Grounds upon which a juror may be challenged for cause, as set forth in La. Code Crim. Proc. Ann. art. 797, are: (1) the juror lacks legal qualifications; (2) the juror is not impartial; (3) there is a relationship between the juror and a witness, victim, or other party associated with the case such that it would be reasonable to conclude that it would influence the juror; (4) the juror will not accept the law as given him by the court; or (5) the juror sat on the grand jury that issued the indictment. State v. Williams, 846 So. 2d 22, 2003 La. App. LEXIS 1022 (Apr. 8, 2003).

Challenge for cause should be granted, even when a prospective juror declares his or her ability to remain impartial, if the juror’s responses as a whole reveal facts from which bias, prejudice or inability to render judgment according to law may be reasonably implied, and the trial judge is afforded great discretion in determining whether cause has been shown to reject a prospective juror where such determinations will not be disturbed on appeal unless a review of the voir dire as a whole indicates an abuse of that discretion. State v. Williams, 846 So. 2d 22, 2003 La. App. LEXIS 1022 (Apr. 8, 2003).

To prove error warranting reversal of both the conviction and sentence, a defendant need only show that he exhausted all of his peremptory challenges and that the trial judge erroneously denied a cause challenge. State v. Williams, 846 So. 2d 22, 2003 La. App. LEXIS 1022 (Apr. 8, 2003).

Where a juror began by saying that she would give more credibility to a police officer’s testimony, and when the trial judge explained the law to her, she indicated that she understood that a juror was required to be impartial and said that she was capable of giving equal weight to the testimony of all witnesses, the trial court did not err in denying defendant’s challenge for cause. State v. Williams, 846 So. 2d 22, 2003 La. App. LEXIS 1022 (Apr. 8, 2003).

Where defendant challenged a prospective juror for cause because he stated that he would always be right if he had to make a one-on-one identification and because he said that he would testify against his lawyer’s advice, the trial court did not err in denying the challenge because defense counsel was mistaken concerning the juror’s understanding of the right not to testify. State v. Williams, 846 So. 2d 22, 2003 La. App. LEXIS 1022 (Apr. 8, 2003).

Where defendant challenged a prospective juror for cause because she stated that if she was a defendant she would testify on her own behalf even against her lawyer’s advice if she thought it would benefit her, the trial court did not err when it denied the challenge for cause because the juror’s statement, that she thought that she personally would not choose to exercise that right, did not mean that she would not follow the law as she was charged as a juror or that she would be impartial to a defendant who did not testify. State v. Williams, 846 So. 2d 22, 2003 La. App. LEXIS 1022 (Apr. 8, 2003).

Where defendant challenged a prospective juror for cause because she said that she would take the testimony of a young woman more into consideration than a regular person, the trial court did not err when it denied defendant’s challenge for cause because the juror’s responses as a whole showed that she was prepared to follow the law, and to require the State to prove its case beyond a reasonable doubt. State v. Williams, 846 So. 2d 22, 2003 La. App. LEXIS 1022 (Apr. 8, 2003).

Court, in defendant’s murder case, did not err by denying defendant’s motion to excuse a juror for cause where none of the sheriff’s office employees the juror knew or was friendly with testified at trial, and the juror’s responses to the trial court’s questioning were that the juror could fairly evaluate the credibility of all the witnesses, and judge them equally. State v. Price, 842 So. 2d 491, 2003 La. App. LEXIS 1063 (Apr. 2, 2003), writ denied sub nomine State v. Honore, La. 2003-1322, 860 So. 2d 542, 2003 La. LEXIS 3478 (La. Nov. 21, 2003), writ denied by La. 2003-1517, 860 So. 2d 1151, 2003 La. LEXIS 3628 (La. Dec. 12, 2003).

In a rape prosecution, the denial of defendant’s challenge for cause against a prospective juror who was a rape victim, and whose aunt was a rape urder victim, was not error, as she stated in voir dire that she could be fair, and there were no facts showing her bias or inability to be impartial. State v. Robinson, 833 So. 2d 1207, 2002 La. App. LEXIS 3796 (Dec. 11, 2002).

In a capital sentencing case, the trial court was convinced by the entirety of a prospective juror’s responses that the juror’s personal viewpoint with regard to the issue of a bad childhood in an isolated context did not mean that the juror would not consider all of the defense mitigating factors; given the breadth of discretion traditionally accorded a trial judge’s rulings on for cause challenges to a juror, the ruling with regard to the prospective juror withstood scrutiny on appeal. State v. Williams, 831 So. 2d 835, 2002 La. LEXIS 3066 (Nov. 1, 2002), superseded by statute in State v. Turner, La. 2005-2425, 936 So. 2d 89, 2006 La. LEXIS 2133 (La. July 10, 2006).

Trial court erred when it denied defendant’s challenge for cause where the juror clearly indicated that he would have given more weight to the testimony of a police officer than a lay witness and he never unequivocally indicated that he could have disregarded his initial bias toward police officers. State v. Kang, 831 So. 2d 409, 2002 La. App. LEXIS 3262 (Oct. 29, 2002), reversed by, remanded by La. 02-2812, 859 So. 2d 649, 2003 La. LEXIS 2843 (La. Oct. 21, 2003), Reversal noted in State v. Constance, 25 So. 3d 247, 2009 La. App. Unpub. LEXIS 665 (La.App. 1 Cir. 2009), Reversal noted in State v. Zantiz, 24 So. 3d 1034, 2009 La. App. Unpub. LEXIS 613 (La.App. 1 Cir. 2009).

Trial court did not err in denying defendant’s challenges for cause of three prospective jurors, because one challenged juror accepted defendant’s right to remain silent; another challenged juror understood the presumption of innocence; and one challenged juror’s medical condition, which may have required immediate attention, was clearly distinguishable from another juror’s condition, who was dismissed. State v. Bush, 822 So. 2d 859, 2002 La. App. LEXIS 2154 (June 26, 2002), writ denied by La. 2002-1887, 836 So. 2d 42, 2003 La. LEXIS 254 (La. Jan. 24, 2003).

Trial court did not abuse its discretion under La. Code Crim. Proc. Ann. arts. 787 and 797 in granting State’s challenge for cause as to juror who got sick, to the concern of other jurors, and who said that she would be unable to give case her undivided attention because she was missing her daughter’s wedding because of it. State v. Huckabay, 809 So. 2d 1093, 2002 La. App. LEXIS 256 (Feb. 6, 2002), writ denied by La. 2002-0703, 828 So. 2d 564, 2002 La. LEXIS 3222 (La. Nov. 1, 2002).

Trial court did not abuse its discretion in denying defendant’s challenges for cause of several jurors under La. Code Crim. Proc. Ann. art. 797 based on their attitudes toward capital punishment because, under the standard for evaluating challenges for cause set forth in La. Code Crim. Proc. Ann. art. 798(2)(a)(b), each of the challenged jurors, after initially wavering in his or her opinion concerning the death penalty, ultimately stated that he or she could consider the mitigating factors in determining an appropriate sentence. State v. Ledet, 792 So. 2d 160, 2001 La. App. LEXIS 1806 (July 30, 2001), writ denied by La. 2001-2451, 825 So. 2d 1185, 2002 La. LEXIS 2809 (La. Sept. 30, 2002).

Where a defendant charged with seven counts of distribution of heroin and one count of possession with intent to distribute heroin exhausted his peremptory challenges, the trial court did not err in denying a challenge for cause where a juror indicated that they were able to listen to all the facts then form their own opinion and follow the law as given to him. State v. Flowers, 782 So. 2d 685, 2001 La. App. LEXIS 601 (Mar. 7, 2001), writ denied by La. 2001-1175, 811 So. 2d 896, 2002 La. LEXIS 913 (La. Mar. 15, 2002).

The trial court did not abuse its discretion in denying defendant’s request under La. Code Crim. Proc. Ann. art. 797 to excuse a juror because she had twice been the victim of crime since she stated that she did not think her past experience would affect her impartiality and the trial court accepted that statement. State v. Eskano, 779 So. 2d 148, 2001 La. App. LEXIS 66 (Jan. 30, 2001).

A review of juror’s answers, as a whole, and juror’s statement that defendant had something to hide if he did not testify reveal that juror would not accept the law as given by the court, so that defendant may challenge juror for cause under La. Code Crim. Proc. Ann. art. 797. State v. Livas, 808 So. 2d 415, 2001 La. App. LEXIS 33 (Jan. 17, 2001).

In the consolidated trial of two defendants for armed robbery, the trial court did not abuse its discretion in denying defendants’ challenges for cause under La. Code Crim. Proc. Ann. art. 797, of one juror, who was a former client of the district attorney, because the facts did not reasonably lead to the conclusion that the relationship would influence the juror, and of another juror, who had prior experiences with robbery, because this juror indicated that she could be fair and impartial. State v. Richardson, 779 So. 2d 771, 2000 La. App. LEXIS 2669 (Nov. 1, 2000), writ denied by La. 2000-3295, 799 So. 2d 1151, 2001 La. LEXIS 3925 (La. Oct. 26, 2001).

Where a juror who had relatives on law enforcement said that he would try to be impartial, and another who disliked people who distributed drugs said that he would try to apply the law, the court erred by denying the defendant’s challenges for cause because the trial court should have considered their answers in the context of the entire questioning. State v. Blank, 745 So. 2d 1210, 1999 La. App. LEXIS 3141 (Nov. 5, 1999), writ denied by La. 1999-3444, 762 So. 2d 12, 2000 La. LEXIS 1395 (La. May 12, 2000).

It was within the trial court’s discretion to determine whether a police officer would serve as a fair and impartial juror in defendant’s trial for third offense driving while intoxicated; the protections of La. Code Crim. Proc. Ann. art. 797 sufficiently assured defendant’s constitutional rights. State v. Ballard, 747 So. 2d 1077, 1999 La. LEXIS 2611 (Oct. 19, 1999).

Defendant was not entitled to reversal of his conviction for armed robbery of a convenience store because no jurors should have been challenged for cause under La. Code Crim. Proc. Ann. art. 797; jurors who were related to the sheriff and to each other stated that they could be fair, a juror who knew one of the State’s witnesses stated that she was capable of listening to the evidence and deciding defendant’s guilt or innocence, and a juror who knew the store clerk stated that he could be fair. State v. Francis, 748 So. 2d 484, 1999 La. App. LEXIS 2717 (Oct. 6, 1999), writ denied by La. 2000-0544, 773 So. 2d 156, 2000 La. LEXIS 3238 (La. Nov. 13, 2000).

In defendant’s trial for possession of a gun by a felon, jurors could not be excused for cause under La. Code Crim. Proc. Ann. art. 797(2) and (3), where the jurors were related to current or former members of the sheriff’s department, but where they stated that they could be fair and impartial. State v. Curtis, 739 So. 2d 931, 1999 La. App. LEXIS 2235 (July 27, 1999).

Under La. Code Crim. Proc. Ann. art. 797 and La. Code Crim. Proc. Ann. art. 798(2), jurors were properly dismissed for cause based on their views of capital punishment and their lack of impartiality. State v. Wessinger, 736 So. 2d 162, 1999 La. LEXIS 1601 (May 28, 1999), writ of certiorari denied by 528 U.S. 1050, 120 S. Ct. 589, 145 L. Ed. 2d 489, 1999 U.S. LEXIS 8089, 68 U.S.L.W. 3366 (1999).

La. Code Crim. Proc. Ann. art. 797 provides that the state or a defendant may challenge a juror for cause on the ground that the juror is not impartial, whatever the cause of the partiality. State v. Paul, 738 So. 2d 1128, 1999 La. App. LEXIS 1482 (May 19, 1999).

Trial court did not err in denying defendant’s challenge of a prospective juror for cause under La. Code Crim. Proc. Ann. art. 797, who had prior dealings with the arresting officer, because the juror said he would decide the case impartially. State v. Taylor, 735 So. 2d 908, 1999 La. App. LEXIS 1591 (May 19, 1999).

Trial court did not abuse its discretion in denying defendant’s challenges for cause of prospective jurors who had ties to law enforcement as the jurors all testified they could impartially perform their duties. State v. Ballard, 718 So. 2d 521, 1998 La. App. LEXIS 2382 (July 14, 1998), affirmed by La. 98-2198, 747 So. 2d 1077, 1999 La. LEXIS 2611 (La. Oct. 19, 1999).

Nothing in the record supported a challenge for cause as to prospective jurors who had relatives or friends connected with local law enforcement or who were former employees of the local sheriff’s office where the prospective jurors indicated that they would not allow their relationships to influence their judgment and they displayed no attitude on voir dire that would disqualify them as jurors. State v. Butler, 714 So. 2d 877, 1998 La. App. LEXIS 1642 (June 24, 1998).

Where defendant in a murder prosecution used all of his 12 preemptory challenges, his conviction was reversed because the preemptory challenge of a parish deputy sheriff, who knew all of the State’s witnesses and both prosecutors and worked with many of the witnesses, was improperly denied. State v. Brown, 715 So. 2d 566, 1998 La. App. LEXIS 1532 (June 10, 1998), writ denied by La. 98-1790, 724 So. 2d 773, 1998 La. LEXIS 2842 (La. Sept. 23, 1998).

A trial judge did not abuse his discretion when he denied a first-degree murder defendant’s cause challenges to several prospective jurors, which were based upon their knowledge of other crimes evidence which would not be admissible in the guilt phase of the trial, because the trial judge found that each juror demonstrated that he or she could put that knowledge aside and decide the case only on the evidence presented in court. State v. Connolly, 700 So. 2d 810, 1997 La. LEXIS 1959 (July 1, 1997), remanded by La. 06-0540, 930 So. 2d 951, 2006 La. LEXIS 1647 (La. June 2, 2006).

Trial court properly granted the State’s challenges to certain prospective jurors because, despite attempts to rehabilitate the prospective jurors, their answers taken as a whole indicated that they would have been unable to judge another person. State v. Parfait, 693 So. 2d 1232, 1997 La. App. LEXIS 1474 (May 9, 1997), writ denied by La. 97-1347, 703 So. 2d 20, 1997 La. LEXIS 3438 (La. Oct. 31, 1997).

Defendant’s argument that the trial court erred in denying his challenges for cause of prospective jurors, pursuant to La. Code Crim. Proc. Ann. art. 797, was rejected because the relationship to a law enforcement officer was not, of itself, grounds for a challenge for cause. State v. Pooler, 696 So. 2d 22, 1997 La. App. LEXIS 1478 (May 9, 1997), writ denied by La. 97-1470, 703 So. 2d 1288, 1997 La. LEXIS 3782 (La. Nov. 14, 1997).

Mere fact that a juror was the half-sister of the victim’s aunt by marriage was not sufficient ground for defendant’s challenge for cause under La. Code Crim. Proc. Ann. art. 797(3), where there was no showing that this relationship would influence the juror in arriving at a verdict. State v. Tolbird, 685 So. 2d 415, 1996 La. App. LEXIS 2975 (Dec. 11, 1996).

Juror’s relationship with a state trooper and the acquittal of the juror’s relative’s alleged rapist did not justify the granting of a challenge for cause. State v. Ledet, 694 So. 2d 336, 1996 La. App. LEXIS 2712 (Nov. 8, 1996).

Defendant’s challenge for cause was properly rejected where the juror indicated that a parent had been car-jacked and kidnapped and indicated a desire that the perpetrator would be apprehended and convicted; the desire to see one who had harmed a loved one arrested and convicted was normal and not indicative of bias against all persons charged with crimes. State v. Ledet, 694 So. 2d 336, 1996 La. App. LEXIS 2712 (Nov. 8, 1996).

Trial court did not err in refusing to excuse for cause under La. Code Crim. Proc. Ann. art. 797 jurors who had been victims of violent crimes but indicated a willingness to be fair and impartial in defendant’s trial for murder and aggravated rape. State v. Berry, 684 So. 2d 439, 1996 La. App. LEXIS 2689 (Nov. 8, 1996), writ denied by La. 97-0278, 703 So. 2d 603, 1997 La. LEXIS 3191 (La. Oct. 10, 1997).

Under La. Code Crim. Proc. Ann. art. 797, if a juror states that he could be impartial after being admonished by the court to disregard preconceived notions, the trial court did not abuse its discretion by empanelling the juror. State v. Jeanlouis, 683 So. 2d 1355, 1996 La. App. LEXIS 3012 (Nov. 6, 1996), writ of certiorari denied by La. 96-2822, 692 So. 2d 446, 1997 La. LEXIS 1140 (La. Apr. 18, 1997).

Where a potential juror was not only unable to follow the law, but was also unable to serve impartially, a defendant’s cause challenge should have been granted pursuant to La. Code Crim. Proc. Ann. art. 797 §§ (2), (4). State v. Divers, 681 So. 2d 320, 1996 La. LEXIS 2092 (Sept. 5, 1996), writ of certiorari denied by 520 U.S. 1182, 117 S. Ct. 1461, 137 L. Ed. 2d 564, 1997 U.S. LEXIS 2458, 65 U.S.L.W. 3693 (1997).

Where a defendant could not show that prospective jurors were either not impartial or would not apply the law as stated, the jurors could not be challenged for cause under La. Code Crim. Proc. Ann. art. 797. State v. Ellis, 677 So. 2d 617, 1996 La. App. LEXIS 1343 (June 26, 1996), writ denied by La. 96-1991, 688 So. 2d 521, 1997 La. LEXIS 427 (La. Feb. 21, 1997), writ denied by La. 2003-1268, 872 So. 2d 486, 2004 La. LEXIS 1504 (La. Apr. 30, 2004).

Under La. Code Crim. Proc. Ann. art. 800, prejudice was presumed where defendant’s challenge for cause under La. Code Crim. Proc. Ann. art. 797(2) was erroneously denied, and his six peremptory challenges under La. Code Crim. Proc. Ann. art. 799 were exhausted. State v. Mathis, 675 So. 2d 1217, 1996 La. App. LEXIS 1124 (June 5, 1996), writ of certiorari denied by La. 96-1710, 691 So. 2d 79, 1997 La. LEXIS 853 (La. Mar. 21, 1997).

Trial court erred in denying defendant’s challenges for cause pursuant to La. Code Crim. Proc. Ann. art. 797(2) where the jurors in question said that they would assign more credibility to police officer testimony than to that of other witnesses and never modified their views. State v. Mathis, 675 So. 2d 1217, 1996 La. App. LEXIS 1124 (June 5, 1996), writ of certiorari denied by La. 96-1710, 691 So. 2d 79, 1997 La. LEXIS 853 (La. Mar. 21, 1997).

Prospective jurors could not be challenged for cause under La. Code Crim. Proc. Ann. art. 797 on the grounds that they had familiarity with the case if they could provide assurance that they could remain impartial. State v. Huls, 676 So. 2d 160, 1996 La. App. LEXIS 1547 (May 29, 1996), writ denied by La. 96-1734, 685 So. 2d 126, 1997 La. LEXIS 38 (La. Jan. 6, 1997), writ denied by La. 2000-3444, 795 So. 2d 1207, 2001 La. LEXIS 2471 (La. Aug. 31, 2001).

Trial court did not act unreasonably and arbitrarily in refusing a defendant’s challenge for cause of a prospective juror; juror’s responses did not reveal bias or an inability or refusal to follow the law given to him by the trial court. State v. Durham, 673 So. 2d 1103, 1996 La. App. LEXIS 870 (Apr. 16, 1996).

Defendant, whose challenge for cause of a prospective juror was denied, was improperly convicted of murder; the juror expressed that he would infer guilt if the defendant did not testify, thus the self-incrimination privilege was violated. State v. Cross, 658 So. 2d 683, 1995 La. LEXIS 1865 (June 30, 1995).

Under La. Code Crim. Proc. Ann. art. 797 a juror who was predisposed to impose the death penalty against defendant if defendant was found guilty of murder-rape should have been dismissed for cause. State v. Maxie, 653 So. 2d 526, 1995 La. LEXIS 1432 (Apr. 10, 1995).

Under in La. Code Crim. Proc. Ann. art. 797, when assessing whether a challenge for cause should be granted, the trial judge must look at the juror’s responses during her entire testimony, not just “correct,” isolated answers, or, for that matter, “incorrect,” isolated answers. State v. Maxie, 653 So. 2d 526, 1995 La. LEXIS 1432 (Apr. 10, 1995).

In defendant’s trial for aggravated rape, the trial court did not err in denying defendant’s challenge to a juror whose niece had been sexually assaulted where the juror stated that he could be impartial. State v. Glynn, 653 So. 2d 1288, 1995 La. App. LEXIS 970 (Apr. 7, 1995).

Although a juror was a first cousin of an assistant district attorney, a trial court’s failure to dismiss the juror for cause was not erroneous under La. Code Crim. Proc. Ann. art. 797(3) because there was no evidence relating to the closeness of the relationship between the juror and the assistant district attorney. State v. Fairley, 645 So. 2d 213, 1994 La. App. LEXIS 2773 (Oct. 28, 1994).

Although prospective jurors had served on a jury that convicted a person the day before in a similar case, there was no abuse of discretion on the part of a trial judge in refusing to grant a defendant’s challenges of those jurors for cause based on his assertion that the jurors were not impartial as required by La. Code Crim. Proc. Ann. art. 797(2). State v. Lee, 637 So. 2d 102, 1994 La. LEXIS 1607 (May 23, 1994).

Where defendant was adjudicated a second felony offender and convicted of possession of cocaine with intent to distribute, two challenges for cause were not improperly denied and had no effect when defendant did not use all of his peremptory challenges. State v. Jackson, 629 So. 2d 1374, 1993 La. App. LEXIS 3912 (Dec. 22, 1993), writ of certiorari denied by La. 94-0201, 637 So. 2d 1046, 1994 La. LEXIS 1192 (La. May 6, 1994).

Pursuant to La. Code Crim. Proc. Ann. art. 797, defendant was not entitled to challenge three jurors for cause, where the jurors stated that they did not think that the average man would kill another man whom he found in his wife’s bed. State v. Watkins, 625 So. 2d 507, 1993 La. App. LEXIS 2912 (Sept. 28, 1993).

Juror, who stated that she doubted her ability to judge a kidnapping case fairly, because her husband once had been held hostage, should have been removed for cause, pursuant to La. Const. art. I, § 17, and La. Code Crim. Proc. Ann. art. 797(2), where defendant had exhausted his peremptory challenges, and therefore, his conviction was reversed. State v. Holmes, 619 So. 2d 761, 1993 La. App. LEXIS 1954 (May 27, 1993).

Trial judge did not err in denying defendant’s challenges for cause because the court found that each juror, upon rehabilitation by the trial judge or the state, demonstrated an ability to decide the case impartially. State v. Griffin, 618 So. 2d 680, 1993 La. App. LEXIS 1840 (May 7, 1993), writ of certiorari denied by 625 So. 2d 1063, 1993 La. LEXIS 2941 (La. 1993).

Pursuant to La. Code Crim. Proc. Ann. arts. 797(4) and 798(1), the State properly challenged for cause prospective jurors who stated that they disagreed with the mandatory life sentence for heroin distribution regardless of the amount of heroin involved, where La. Rev. Stat. Ann. §§ 40:966(A)(1) and 40:966(B)(1) did not provide for a minimum amount of heroin a person had to distribute in order to be convicted of heroin distribution and sentenced to life imprisonment. State v. Wright, 618 So. 2d 540, 1993 La. App. LEXIS 1626 (Apr. 28, 1993), writ of certiorari denied by 623 So. 2d 1334, 1993 La. LEXIS 2542 (La. 1993).

Trial court properly denied defendant’s challenges for cause pursuant to La. Code Crim. Proc. Ann. art. 797 because there was no indication that one juror, who was the victim’s third cousin or that another juror, who was a city employee, could not be impartial. State v. Carlos, 618 So. 2d 933, 1993 La. App. LEXIS 1612 (Apr. 23, 1993), writ of certiorari denied by 623 So. 2d 1305, 1993 La. LEXIS 2427 (La. 1993).

La. Code Civ. Proc. Ann. art. 1765 clearly parallels La. Code Crim. Proc. Ann. art. 797, dealing with the grounds for a challenge for cause in a criminal trial. Stapleton v. Great Lakes Chem. Corp., 616 So. 2d 1311, 1993 La. App. LEXIS 1234 (Mar. 31, 1993), vacated in part by, set aside by, affirmed in part by, remanded by 627 So. 2d 1358, 1993 La. LEXIS 3395 (La. 1993).

Trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 797(2) or (3) in denying a defendant’s challenge for cause to a prospective juror who was employed as a chief prosecutor in the Louisiana Attorney General’s office because no testimony was elicited that she could not be impartial in the trial of the defendant on two counts of the distribution of cocaine. State v. Alexander, 612 So. 2d 262, 1992 La. App. LEXIS 4148 (Dec. 29, 1992).

Although a juror indicated that he favored the death penalty during voir dire and the trial court refused to dismiss the juror for cause, defendant was not entitled to a new trial because he failed to show that he was prejudiced by the trial court’s error. State v. Ross, 604 So. 2d 1036, 1992 La. App. LEXIS 2308 (June 29, 1992), reversed by, remanded by 623 So. 2d 643, 1993 La. LEXIS 2472 (La. 1993).

Where a prospective juror testified that she had known defendant and his sisters for most of her life and that it would be difficult for her to be fair and impartial, the trial court did not abuse its discretion in granting the state’s challenge for cause pursuant to La. Code Crim. Proc. Ann. art. 797. State v. Perkins, 593 So. 2d 904, 1992 La. App. LEXIS 86 (Jan. 30, 1992).

Statement by a juror that he was generally against child molesters and another juror’s admission that he was kindhearted when it came to children did not require the trial court to grant the defendant’s challenges for cause under La. Code Crim. Proc. Ann. art. 797 in his trial for aggravated rape because the court determined that the jurors were impartial and able to render a judgment according to the law and the evidence presented. State v. Long, 590 So. 2d 694, 1991 La. App. LEXIS 2978 (Nov. 13, 1991).

Challenge for cause by defendant was denied; it was insufficient that, pursuant to La. Code Crim. Proc. Ann. art. 797, due to a potential juror’s marriage to a parish deputy sheriff, she would be more inclined than others to have a narrow-minded, suspicious attitude toward him as such relationship did not indicate that the juror was impartial. State v. Walker, 577 So. 2d 770, 1991 La. App. LEXIS 644 (Apr. 3, 1991), writ of certiorari denied by 581 So. 2d 704, 1991 La. LEXIS 1867 (La. 1991).

Juror’s testimony that she would give extra weight and credibility to police officers because she believed that they told the truth was grounds for a challenge for cause. State v. White, 574 So. 2d 561, 1991 La. App. LEXIS 228 (Feb. 6, 1991).

State rehabilitated a juror who was challenged for cause under La. Code Crim. Proc. Ann. art. 797 after she stated she would have a problem if defendant did not testify and would automatically vote for the death penalty. State v. Ruffin, 572 So. 2d 232, 1990 La. App. LEXIS 2600 (Nov. 14, 1990), writ of certiorari denied by 576 So. 2d 26, 1991 La. LEXIS 536 (La. 1991).

In the conviction of defendant for armed robbery, defendant’s challenge for cause of prospective juror was properly denied under La. Code Crim. Proc. Ann. art. 797(2) where the juror’s husband was an auxiliary police officer. State v. Hawkins, 572 So. 2d 108, 1990 La. App. LEXIS 2257 (Oct. 16, 1990).

Trial court properly overruled a challenge for cause regarding a juror who indicated having friendships with many police officers and a tendency to give more weight to the testimony of a police officer; the juror also readily acknowledged that police officers can exaggerate or lie and repeatedly insisted upon an ability to be fair and impartial. State v. Honeyman, 565 So. 2d 961, 1990 La. App. LEXIS 1620 (June 20, 1990).

Juror unequivocally stated his attenuated relationship with the district attorney and the police officers would not affect his impartiality nor would it result in his granting unfair preference to testimony of the State’s witnesses; therefore, the trial judge did not abuse his discretion in concluding that the juror could be impartial in his deliberations. State v. Melbert, 546 So. 2d 948, 1989 La. App. LEXIS 1375 (June 28, 1989).

That a prospective juror had a relationship with the prosecutor was a ground for a challenge for cause pursuant to La. Code Crim. Proc. Ann. art. 797(3), but refusal to exclude the juror was within the trial court’s discretion to determine whether the relationship between the prospective juror and the district attorney would influence the juror in arriving at a verdict. State v. Collins, 546 So. 2d 1246, 1989 La. App. LEXIS 1297 (June 20, 1989), writ of certiorari denied by 558 So. 2d 599, 1990 La. LEXIS 767 (La. 1990).

Even though defendant had not exhausted his peremptory challenges, he was permitted under La. Code Crim. Proc. Ann. art. 800 to raise on appeal the issue of the trial court’s refusal to sustain his challenge for cause under La. Code Crim. Proc. Ann. art. 797(3) based on the juror’s employment of an assistant district attorney in civil litigation. State v. Kimble, 546 So. 2d 834, 1989 La. App. LEXIS 1301 (June 20, 1989).

Pursuant to La. Code Crim. Proc. Ann. art. 797(2), (3) the trial court did not err by denying defendant’s challenge for cause of four potential jurors because the each juror was rehabilitated and stated that he, or she, could render and impartial verdict according to the law and the evidence. State v. Hallal, 544 So. 2d 1222, 1989 La. App. LEXIS 1072 (May 24, 1989), reversed by 557 So. 2d 1388, 1990 La. LEXIS 622 (La. 1990).

Pursuant to La. Code Crim. Proc. Ann. art. 797(3), the trial court did not err by denying defendant’s challenge for cause of four prospective jurors because the jurors relationship to the victim or other witnesses were attenuated, as such relationships included shopping at the victim’s store five to six months prior to trial, slight dealing with several witnesses, and working in the same establishment as the victim’s wife. State v. Hallal, 544 So. 2d 1222, 1989 La. App. LEXIS 1072 (May 24, 1989), reversed by 557 So. 2d 1388, 1990 La. LEXIS 622 (La. 1990).

Potential juror’s concern about missing time from work did not provide an adequate ground for dismissal for cause where the main concern of the potential juror, who was a new employee of an insurance company and paid strictly on commission, was the possibility of missing a business meeting, and the State responded (correctly, in fact) that the trial would probably be over before the meeting. State v. Lindsey, 543 So. 2d 886, 1989 La. LEXIS 829 (May 1, 1989), writ of certiorari denied by 494 U.S. 1074, 110 S. Ct. 1796, 108 L. Ed. 2d 798, 1990 U.S. LEXIS 1742, 58 U.S.L.W. 3628 (1990).

Defendant convicted of two counts of obscenity was entitled to reversal where the trial court denied his challenge for cause under La. Code Crim. Proc. Ann. art. 797(3) to a prospective juror who was the nephew of the district attorney, and who had close ties to the prosecutor and sheriff. State v. Neil, 540 So. 2d 554, 1989 La. App. LEXIS 467 (Mar. 15, 1989).

Although two prospective jurors had personal relationships with the witnesses and knew some of the witnesses, this alone was not sufficient to disqualify the jurors where they indicated that they could remain impartial. State v. Rexrode, 536 So. 2d 671, 1988 La. App. LEXIS 2753 (Dec. 14, 1988).

Where defendant was convicted of aggravated rape and sentenced to life imprisonment, his conviction was proper; juror challenges for cause were properly denied where the potential jurors demonstrated a willingness to decide the case impartially. State v. Gray, 533 So. 2d 1242, 1988 La. App. LEXIS 1917 (Sept. 29, 1988), writ of certiorari denied by 546 So. 2d 1209, 1989 La. LEXIS 1684 (La. 1989).

In defendant’s trial for second degree murder, the trial court did not abuse its discretion in overruling defendant’s challenge for cause under La. Code Crim. Proc. Ann. art. 797(3); although the prospective juror’s wife was the victim’s first cousin, there was no evidence that the prospective juror’s relationship with the victim would influence his decision regarding the verdict. State v. Richardson, 529 So. 2d 1301, 1988 La. App. LEXIS 1577 (July 21, 1988), writ of certiorari denied by 538 So. 2d 587, 1989 La. LEXIS 501 (La. 1989).

Trial court did not err under La. Code Crim. Proc. Ann. art. 797(2) in denying defendant’s challenge for cause of three prospective jurors, who defendant claimed indicated a predisposition to conviction him because the jurors were either rehabilitated or defendant failed to establish any prejudice, as the one juror who was not rehabilitated did not serve on the jury and defendant had not exhausted his peremptory challenges. State v. Copeland, 530 So. 2d 526, 1988 La. LEXIS 641 (Apr. 11, 1988), writ of certiorari denied by 489 U.S. 1091, 109 S. Ct. 1558, 103 L. Ed. 2d 860, 1989 U.S. LEXIS 1554, 57 U.S.L.W. 3621 (1989).

In a felony trial, defendant was properly required to exercise a peremptory challenge to excuse another juror who initially stated that she would be more influenced by the testimony of a police officer than other witnesses but later said she could be impartial; however, under La. Code Crim. Proc. Ann. art. 800, defendant was not required to exhaust all of his peremptory challenges before complaining of the trial court’s ruling refusing to sustain his challenge for cause. State v. Robertson, 518 So. 2d 579, 1987 La. App. LEXIS 11017 (Dec. 22, 1987), writ of certiorari denied by 523 So. 2d 227, 1988 La. LEXIS 852 (La. 1988).

Juror who indicated at first that he would “automatically” vote for the death penalty if defendant was found guilty of two counts of first degree murder was competent to serve under La. Code Crim. Proc. Ann. art. 797(2); he then explained that he would take into account all mitigating and extenuating circumstances. State v. Comeaux, 514 So. 2d 84, 1987 La. LEXIS 9851 (Sept. 9, 1987).

In the prosecution of defendant for second degree murder, defendant’s challenge for cause of a prospective juror under La. Code Crim. Proc. Ann. arts. 797(2) and 800 should have been granted where the juror made no declaration that she could render an impartial verdict according to the law and the evidence. State v. Smith, 491 So. 2d 641, 1986 La. LEXIS 6772 (July 1, 1986).

Defendant’s challenges for cause were properly rejected where the State assured the trial court that one prospective juror’s son would not testify, and the appellate court found that another juror, who had a brother that was employed by the district attorney’s office, indicated he would give defendant a fair hearing and apply the law as directed; the trial court had great discretion in making the determination concerning the impartiality of a prospective juror, and the record supported the decision to deny the challenges. State v. Roux, 487 So. 2d 1226, 1986 La. App. LEXIS 6282 (Mar. 5, 1986), writ of certiorari denied by 489 So. 2d 244, 1986 La. LEXIS 6570 (La. 1986).

Trial court did not err pursuant to La. Code Crim. Proc. Ann. art. 797(2), (4) in granting the State’s motion to excuse a potential juror for cause because an examination of the potential juror’s voir dire supported a conclusion that it would have been difficult for that juror to be impartial concerning a particular witness’ testimony because of the potential juror’s preconceived feeling concerning the witness’ interest in testifying. State v. Wilson, 467 So. 2d 503, 1985 La. LEXIS 8035 (Feb. 26, 1985), writ of certiorari denied by 474 U.S. 911, 106 S. Ct. 281, 88 L. Ed. 2d 246, 1985 U.S. LEXIS 5002 (1985).

In defendants’ trial for cruelty to a juvenile, the trial court properly excused a juror for cause pursuant to the State’s challenge, where the juror knew defendants and stated that it would be difficult for him to be impartial. State v. Dufrene, 461 So. 2d 1263, 1984 La. App. LEXIS 10414 (Dec. 28, 1984).

In a rape trial, a juror who admitted that she knew someone who had been raped could impartially serve and was not subject to a challenge for cause because she stated that she “thought” she could be fair and impartial. State v. Lewis, 452 So. 2d 720, 1984 La. App. LEXIS 8828 (May 16, 1984), vacated in part by, set aside by 457 So. 2d 1187, 1984 La. LEXIS 9665 (La. 1984).

Defense counsel in a murder case failed to show that the trial judge abused his discretion in denying defense counsel’s challenge for cause of a juror who never stated that he could not impartially render a verdict after considering the evidence and, in fact, made assertions to the contrary. State v. Shank, 448 So. 2d 654, 1984 La. LEXIS 8353 (Feb. 27, 1984).

While service on a criminal jury by one who is associated with law enforcement duties must be closely scrutinized and may justify a challenge for cause, the mere presence of such an association does not automatically disqualify that individual as a prospective juror; rather, given the totality of the circumstances involved, the revealed details of the relationship must be such that bias or prejudice can be reasonably implied. State v. Cook, 446 So. 2d 824, 1984 La. App. LEXIS 8082 (Feb. 21, 1984), review denied by 450 So. 2d 956, 1984 La. LEXIS 9173 (La. 1984).

Defense counsel, not the trial judge, has the duty of challenging for cause any member of the jury venire who displayed a ground for cause under La. Code Crim. Proc. Ann. art. 797. State v. Woods, 444 So. 2d 1332, 1984 La. App. LEXIS 7893 (Jan. 16, 1984).

Defendant had exhausted his peremptory challenges and was entitled to complain of a ruling refusing to sustain his challenge for cause to a juror under La. Code Crim. Proc. Ann. art. 797(2), (3), but his challenge was properly denied because the juror’s concern for his teenaged daughters and his prior employment relationship did not show partiality. State v. Williams, 445 So. 2d 1171, 1984 La. LEXIS 7977 (Jan. 16, 1984).

Trial court had not erred in denying defendant’s challenge for cause of a member of the jury that convicted him because the juror was capable of putting aside her own opinion and rendering an impartial decision based on the evidence adduced at trial. State v. Gintz, 438 So. 2d 1230, 1983 La. App. LEXIS 9320 (Oct. 12, 1983).

Trial court in a death penalty case properly excluded from service a potential juror who stated that she would never be able to impose the death penalty and that she probably would impose it in the case of a mass-murderer like Adolph Hitler or Charles Manson. State v. Nicholson, 437 So. 2d 849, 1983 La. LEXIS 11385 (Sept. 2, 1983).

A juror’s relationship to two witnesses for the State in defendant’s trial for armed robbery, aggravated kidnapping, and aggravated rape did not make it unreasonable to assume that she could have been impartial despite her assertions to the contrary; the refusal to grant defendant’s challenge for cause was not an abuse of discretion. State v. James, 431 So. 2d 1075, 1983 La. App. LEXIS 8428 (May 3, 1983), writ of certiorari denied by 439 So. 2d 1076, 1983 La. LEXIS 11679 (La. 1983).

Trial court did not err in refusing to excuse for cause a juror who stated that he would automatically vote for the death penalty in a murder case due to the murder of his brother 13 years earlier, because upon questioning by the district attorney, the juror then stated he would follow the law as instructed by the judge. State v. Albert, 414 So. 2d 680, 1982 La. LEXIS 11028 (May 17, 1982).

Jurors that were rehabilitated after they had initially indicated an inability to properly apply the law in defendant’s trial for obscenity were not subject to dismissal for cause. State v. Ellwest Stereo Theatres, Inc., 412 So. 2d 594, 1982 La. LEXIS 10646 (Apr. 5, 1982).

Pursuant to La. Code Crim. Proc. Ann. art. 797(3), and based on the voir dire, there was no reason to find a former employee with a prosecutor’s office disqualified for a jury; the juror’s relationship with law enforcement was both distant in time and relatively brief; it was not reasonable to conclude that the juror would be influenced by it. State v. Edwards, 412 So. 2d 1029, 1982 La. LEXIS 10665 (Apr. 5, 1982).

Trial judge did not abuse his discretion under La. Code Crim. Proc. Ann. art. 797 in denying a defendant’s challenge for cause to a potential juror because her recent and lengthly employment with the clerk of court’s office would not be classified as one associated with law enforcement duties. State v. Winn, 412 So. 2d 1337, 1982 La. LEXIS 10766 (Apr. 5, 1982).

Juror who was overheard talking with the defendant was properly dismissed for her partiality pursuant to La. Code Crim. Proc. Ann. art. 797, as the State’s challenge for cause was entertained before the bill of information was read, as mandated by La. Code Crim. Proc. Ann. art. 795, and as she was properly replaced by the alternate juror as permitted by La. Code Crim. Proc. Ann. art. 789. State v. Marshall, 410 So. 2d 1116, 1982 La. LEXIS 10290 (Mar. 1, 1982).

Defendant’s challenge for cause of a juror, whose son was a sheriff’s deputy, was properly denied under La. Code Crim. Proc. Ann. art. 797(2) because she stated that she could be impartial. State v. Heard, 408 So. 2d 1247, 1982 La. LEXIS 9865 (Jan. 25, 1982).

Defendant’s claims that a trial court erred in allowing a juror to serve who stated that he was hard of hearing and had difficulty with English were unsupported because the defendant based his challenge for cause solely on the ground that the juror had been given personal knowledge of the case by a witness. State v. Francis, 403 So. 2d 680, 1981 La. LEXIS 10015 (Sept. 8, 1981).

Defendant’s murder convictions were reversed because his substantial rights were violated when his challenge for cause to a juror was denied after he had exhausted his peremptory challenges; his defense to the murder charge was self-defense and the juror testified repeatedly that because of her religion she did not believe that people had the right to defend themselves. State v. Sylvester, 400 So. 2d 640, 1981 La. LEXIS 8407 (June 22, 1981).

Defendant’s murder convictions were reversed because his substantial rights were violated when his challenge for cause to a juror was denied after he had exhausted his peremptory challenges; the juror had such close ties to the police department that it was not reasonable to conclude that he was capable of serving as an impartial juror despite his manifestations to the contrary. State v. Sylvester, 400 So. 2d 640, 1981 La. LEXIS 8407 (June 22, 1981).

The court did not abuse its discretion in failing to rule on a challenge for cause pursuant to La. Code Crim. Proc. Ann. art. 797(3), where the challenge was withdrawn by defense counsel in regard to a juror who was the wife of the State’s witness who discovered the stabbed victim. State v. Smith, 398 So. 2d 1090, 1981 La. LEXIS 8074 (May 18, 1981).

Trial court abused its discretion when it refused to excuse a potential juror for cause based on the facts that the juror was a law school graduate who had applied for a job with the district attorney’s office and previously had worked for the district attorney as a clerk, because the juror’s relationship with the district attorney was such that it was reasonable to conclude that the relationship would influence the juror in arriving at a verdict. State v. Lewis, 391 So. 2d 1156, 1980 La. LEXIS 9512 (Dec. 15, 1980).

Where prospective jurors who were aware of defendant’s previous trial each gave testimony that tended to rebut any inference of bias, and the trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 797 in denying defendant’s challenges for cause. State v. McIntyre, 381 So. 2d 408, 1980 La. LEXIS 6624 (Feb. 15, 1980), writ of certiorari denied by 449 U.S. 871, 101 S. Ct. 209, 66 L. Ed. 2d 90, 1980 U.S. LEXIS 3219, 49 U.S.L.W. 3249 (1980).

Trial court under La. Code Crim. Proc. Ann. art. 797 did not err in denying a defendant’s challenges for cause of three jurors after each juror stated that he could act in conformity with the trial court’s instructions as to impartiality and to determine the defendant’s guilt or innocence to the charge of first degree murder solely on the basis of the evidence presented at trial. State v. Eaker, 380 So. 2d 19, 1980 La. LEXIS 8220 (Jan. 28, 1980), writ of certiorari denied by 449 U.S. 847, 101 S. Ct. 133, 66 L. Ed. 2d 57, 1980 U.S. LEXIS 2936, 49 U.S.L.W. 3247 (1980).

Trial court did not err when it refused to dismiss for cause two prospective jurors who initially both voiced opinions seemingly prejudicial to the defense, but subsequently, upon further inquiry, demonstrated their willingness and ability to decide the case impartially, according to the law and evidence. State v. Allen, 380 So. 2d 28, 1980 La. LEXIS 8226 (Jan. 28, 1980).

Refusal to excuse a juror for cause in defendant’s trial for attempted aggravated rape because the juror knew the prosecutor was not an abuse of the discretion granted to the trial judge in determining whether the relationship would influence the juror in arriving at a verdict; the juror stated that he was capable of being impartial. State v. Carthan, 377 So. 2d 308, 1979 La. LEXIS 7532 (Nov. 12, 1979).

Under La. Code Crim. Proc. Ann. art. 797(2), (3), a trial judge’s rulings that two potential jurors would not have been impartial jurors were erroneous and the judge’s exclusion of those jurors for cause had the effect of granting the State two extra peremptory challenges, so the reversal of the defendant’s conviction was required. State v. Shelton, 377 So. 2d 96, 1979 La. LEXIS 7594 (Nov. 12, 1979).

Where a juror testified in voir dire that he would be partial towards the testimony of the State’s undercover police officer witnesses because he had previously served on a jury where they testified, defendant’s challenge for cause should have been granted pursuant to La. Code Crim. Proc. Ann. art. 797. State v. Senette, 355 So. 2d 923, 1978 La. LEXIS 7255 (Mar. 6, 1978).

A trial court should have dismissed a juror for cause because the juror appeared to be biased against defendant, she did not appear able to understand the law and accept the law as given by the trial court. State v. Nolan, 341 So. 2d 885, 1977 La. LEXIS 4977 (Jan. 24, 1977).

Where one juror coached a police combat team and the other juror worked in the traffic court building, but both jurors stated the contacts mentioned would not affect their deliberations, there was no abuse of discretion by the trial judge in overruling the defense’s challenges pursuant to La. Code Crim. Proc. Ann. art. 797(2). State v. Clark, 340 So. 2d 1302, 1976 La. LEXIS 5222 (Dec. 13, 1976).

Trial judge did not abuse his discretion under La. Code Crim. Proc. Ann. art. 797 in denying the defendants’ challenge for cause of a prospective juror based on his prior acquaintance with the victim who was shot to death in the course of an attempted armed robbery at a hotel. State v. Clark, 340 So. 2d 208, 1976 La. LEXIS 5278 (Oct. 14, 1976), writ of certiorari denied by 430 U.S. 936, 97 S. Ct. 1563, 51 L. Ed. 2d 782, 1977 U.S. LEXIS 1231 (1977).

Defendant’s challenge for cause to a prospective juror under La. Code Crim. Proc. Ann. art. 797 because of the juror’s occasional service as a volunteer auxiliary police officer was properly denied; defendant did not show that the juror had any knowledge of or connection with the acts that led to defendant’s prosecution for attempted aggravated rape. State v. Ballard, 337 So. 2d 481, 1976 La. LEXIS 4349 (Sept. 13, 1976).

Trial judge did not abuse his discretion in denying defendant’s requests to challenge two potential jurors for cause; the first testified that she could return a not guilty verdict if the state failed to prove its case beyond a reasonable doubt, even if defendant did not offer any evidence, and the second testified that he would weigh the testimony of a law enforcement officer according to the rules of the court. State v. Johnson, 324 So. 2d 349, 1975 La. LEXIS 4207 (Dec. 8, 1975).

La. Code Crim. Proc. Ann. art. 797 was not violated merely because a prospective juror, a reserve deputy sheriff, had once ridden with a policeman who was to be called as a state witness where the juror stated that the fact that he had ridden with the officer would not affect the witness when the policeman testified; the defendant’s conviction for rape was affirmed. State v. Reed, 324 So. 2d 373, 1975 La. LEXIS 5208 (Dec. 8, 1975).

Prospective jurors who had a relationship with the prosecutor but emphatically indicated they could render an impartial verdict based on the evidence were not disqualified from serving on the jury in defendant’s trial for attempted burglary. State v. Jones, 315 So. 2d 650, 1975 La. LEXIS 4850 (June 23, 1975).

Fact that a person is a deputy sheriff is not one of the causes for challenge under La. Code Crim. Proc. Ann. art. 797; therefore, the fact that a prospective juror was a deputy sheriff did not in and of itself disqualify him from jury service, and the ruling of the trial judge denying the challenge for cause was not disturbed. State v. Hunt, 310 So. 2d 563, 1975 La. LEXIS 3536 (Mar. 31, 1975).

Trial court did not err under La. Code Crim. Proc. Ann. art. 797(4) in denying defendant’s challenge for cause of a prospective juror who initially harbored prejudices against drug addicts because there was no indication that the juror would not be able to accept the law as given to him by the court. State v. Bastida, 310 So. 2d 629, 1975 La. LEXIS 4321 (Mar. 31, 1975).

Where defendant was charged with the murder of a deputy sheriff, and several jurors initially indicated reservations as to the presumption of innocence, non-understanding of some questions, or friendship with the victim, defendant’s challenges for cause were properly denied on the ground that the trial judge was satisfied that the jurors would accept its instructions and render an impartial verdict in accordance with the law and the evidence. State v. Leichman, 286 So. 2d 649, 1973 La. LEXIS 6602 (Dec. 3, 1973), writ of certiorari denied by 420 U.S. 907, 95 S. Ct. 824, 42 L. Ed. 2d 836, 1975 U.S. LEXIS 438 (1975).

Defendant did not prove that a change of venue to a more remote location was appropriate, even where there had been some publicity about the crime for which he was accused; he never questioned any potential juror in voir dire as to any prejudice suffered as a result of the publicity, did not show that potential juror’s contacts with the location of the crime made them incapable of rendering an impartial verdict, and any possible prejudice of a juror was cured when he stated to the trial judge that he could render an impartial verdict. State v. Richmond, 284 So. 2d 317, 1973 La. LEXIS 6337 (Sept. 24, 1973).

Where a juror stated that he would be influenced by defendant’s failure to testify and that he would try to render a fair and impartial verdict based on the evidence, the trial court did not abuse its discretion in refusing to strike the juror pursuant to La. Code Crim. Proc. Ann. art. 797(2) and (4) because the trial court found that the juror would accept the law as charged. State v. Frazier, 283 So. 2d 261, 1973 La. LEXIS 6342 (Sept. 24, 1973).

Under La. Code Crim. Proc. Ann. art. 797(3), a trial court did not err in refusing to accept a defendant’s challenge for cause of a juror who was a neighbor and friend of defendant and the aggravated rape victim, because the friend stated that his friendship would not prevent him from rendering an impartial verdict. State v. Taylor, 282 So. 2d 491, 1973 La. LEXIS 6247 (Aug. 20, 1973).

Pursuant to former La. Rev. Stat. Ann. § 15:351 (now La. Code Crim. Proc. Ann. art. 797), where a juror testified that he had formed some opinion as to the guilt or innocence of defendant from what he had read and heard about the case, but that such opinion was not of a fixed nature and would yield to the evidence, the juror was not required to be disqualified. State v. Sheffield, 232 LA. 53, 93 So. 2d 691, 1957 La. LEXIS 1161 (Jan. 21, 1957).

A juror was not disqualified for having a previous opinion regarding the case under former La. Rev. Stat. Ann. § 15:351 (now La. Code Crim. Proc. Ann. art. 797), where such opinion was not fixed. State v. McDonald, 224 LA. 555, 70 So. 2d 123, 1953 La. LEXIS 1459 (Dec. 14, 1953).

Where defendants were on trial for burglary and prospective jurors admitted that they had been robbed or burglarized in the past, those jurors were not subject to automatic exclusion for cause because they stated that their experiences would not affect their ability to fairly evaluate the evidence or predispose them to accept the veracity of the State’s evidence over defendants’ evidence. State v. Martinez, 220 LA. 899, 57 So. 2d 888, 1952 La. LEXIS 1145 (Feb. 18, 1952), writ of certiorari denied by 344 U.S. 843, 73 S. Ct. 58, 97 L. Ed. 656, 1952 U.S. LEXIS 1906 (1952).

It was not error to refuse the defense counsel’s challenge of a juror for cause on the ground of bias and prejudice because the juror was merely related to a State’s witness and had no relationship to defendants or the victim, as prohibited by former La. Code Crim. Proc. Ann. art. 351 (now La. Code Crim. Proc. Ann. art. 797). State v. Wideman, 218 LA. 860, 51 So. 2d 96, 1951 La. LEXIS 822 (Feb. 12, 1951).

•• Challenges to Jury Venire

••• General Overview. — Trial judge properly dismissed a juror for cause in a murder trial where he indicated that the juror indicated that he could not accept the law regarding principals to a crime. State v. Sheppard, 350 So. 2d 615, 1977 La. LEXIS 4678 (Sept. 19, 1977).

••• Bias & Prejudice

•••• General Overview. — During voir dire of a second degree murder trial, the court did not err in denying defendant’s challenges for cause of three jurors; defendant failed to show that two jurors who were acquainted with officers who witnessed for the state were actually biased; a third juror who had dated a young woman who was peripherally associated with the police investigation was also not biased. State v. Stein, 874 So. 2d 279, 2004 La. App. LEXIS 1069 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1345, 885 So. 2d 1122, 2004 La. LEXIS 3334 (La. Nov. 8, 2004).

Generally, an individual who will unquestionably credit the testimony of law enforcement officers over that of defense witnesses is not competent to serve as a juror; however, a mere relationship between a prospective juror and a law enforcement officer is not of itself grounds to strike the juror for cause. State v. Stein, 874 So. 2d 279, 2004 La. App. LEXIS 1069 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1345, 885 So. 2d 1122, 2004 La. LEXIS 3334 (La. Nov. 8, 2004).

Prospective juror’s seemingly prejudicial response is not grounds for an automatic challenge for cause, and a trial judge’s refusal to excuse him on the grounds of impartiality is not an abuse of discretion, if after further questioning the potential juror demonstrates a willingness and ability to decide the case impartially according to the law and evidence. State v. Stein, 874 So. 2d 279, 2004 La. App. LEXIS 1069 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1345, 885 So. 2d 1122, 2004 La. LEXIS 3334 (La. Nov. 8, 2004).

Challenge for cause should be granted, even when a prospective juror declares his ability to remain impartial, if the juror’s responses as a whole reveal facts from which bias, prejudice or inability to render a judgment according to law may be reasonably implied. State v. Stein, 874 So. 2d 279, 2004 La. App. LEXIS 1069 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1345, 885 So. 2d 1122, 2004 La. LEXIS 3334 (La. Nov. 8, 2004).

During voir dire of a criminal prosecution, the trial court properly refused to dismiss a juror who knew one of the State’s potential witnesses, because the challenged juror demonstrated a willingness and ability to decide the case impartially. State v. Sales, 867 So. 2d 849, 2004 La. App. LEXIS 403 (Mar. 3, 2004), writ denied by La. 2004-1305, 899 So. 2d 569, 2005 La. LEXIS 1288 (La. Apr. 22, 2005).

Where defendant argued that the trial court erred in denying his challenge for cause of a prospective juror, who defendant asserted was a police officer, but defense counsel did not inquire into any factors at all relative to the officer’s bias or impartiality, it could not be said that defendant met his burden of showing bias or impartiality on the part of the officer, and the trial court did not abuse its discretion in denying the challenge for cause. State v. Jones, 862 So. 2d 266, 2003 La. App. LEXIS 3304 (Nov. 26, 2003), reversed by, remanded by La. 03-3542, 884 So. 2d 582, 2004 La. LEXIS 2978 (La. Oct. 19, 2004).

Despite a potential juror’s answer to the question of whether the juror could be impartial in spite of the juror’s experience regarding the juror’s husband’s family members having been victims of a crime involving a gun, upon further questioning the juror exhibited the ability to disregard previous views and make an impartial decision based on the evidence presented at trial; thus, the trial court properly denied defendant’s challenge for cause. State v. Johnson, 821 So. 2d 652, 2002 La. App. LEXIS 1897 (June 12, 2002).

Refusal by a trial judge to excuse a prospective juror on the ground that he was not impartial was not an abuse of discretion because, after further inquiry or instruction, the potential juror demonstrated a willingness and ability to decide the case impartially according to the law and the evidence. State v. Anderson, 786 So. 2d 917, 2001 La. App. LEXIS 924 (May 9, 2001).

In defendant’s trial for possession of a gun by a felon, jurors could not be excused for cause under La. Code Crim. Proc. Ann. art. 797(2) and (3), where the jurors were related to current or former members of the sheriff’s department, but where they stated that they could be fair and impartial. State v. Curtis, 739 So. 2d 931, 1999 La. App. LEXIS 2235 (July 27, 1999).

In defendant’s trial for armed robbery, the trial court properly denied defendant’s challenge for cause under La. Code Crim. Proc. Ann. art. 797(2) and (3) of two prospective jurors, both of whom knew the prosecutor and one of whom had a law enforcement background, where the prospective jurors’ answers to the trial court indicated that they would be fair and impartial. State v. Taylor, 740 So. 2d 216, 1999 La. App. LEXIS 2238 (July 27, 1999), writ denied by La. 1999-2609, 756 So. 2d 322, 2000 La. LEXIS 826 (La. Mar. 17, 2000).

Trial court erred in denying defendant’s challenges to excuse two jurors because defendant had exhausted all of his peremptory challenges under La. Code Crim. Proc. Ann. art. 799; pursuant to La. Code Crim. Proc. Ann. art. 797, defendant raised the possibility of the jurors’ partiality and bias. State v. Wright, 741 So. 2d 737, 1999 La. App. LEXIS 1501 (May 19, 1999).

Defendant’s argument that the trial court erred in denying his challenges for cause of prospective jurors, pursuant to La. Code Crim. Proc. Ann. art. 797, was rejected because the relationship to a law enforcement officer was not, of itself, grounds for a challenge for cause. State v. Pooler, 696 So. 2d 22, 1997 La. App. LEXIS 1478 (May 9, 1997), writ denied by La. 97-1470, 703 So. 2d 1288, 1997 La. LEXIS 3782 (La. Nov. 14, 1997).

Where a prospective juror stated her belief that defendant would have to put on evidence to prove “that he didn’t do it, he should have to prove somehow that he was not guilty, that he should have to prove that he was innocent,” the trial court erred in denying defendant’s challenge for cause based on the juror’s belief that the defendant should still have the burden of proving his innocence. State v. Turner, 692 So. 2d 612, 1997 La. App. LEXIS 492 (Mar. 5, 1997), writ denied by La. 97-2761, 709 So. 2d 773, 1998 La. LEXIS 619 (La. Feb. 20, 1998).

Juror’s relationship with a state trooper and the acquittal of the juror’s relative’s alleged rapist did not justify the granting of a challenge for cause. State v. Ledet, 694 So. 2d 336, 1996 La. App. LEXIS 2712 (Nov. 8, 1996).

Defendant’s challenge for cause was properly rejected where the juror indicated that a parent had been car-jacked and kidnapped and indicated a desire that the perpetrator would be apprehended and convicted; the desire to see one who had harmed a loved one arrested and convicted was normal and not indicative of bias against all persons charged with crimes. State v. Ledet, 694 So. 2d 336, 1996 La. App. LEXIS 2712 (Nov. 8, 1996).

Pursuant to La. Code Crim. Proc. Ann. art. 797(2), a trial court erred in failing to grant defendant’s challenge for cause of a prospective juror who was a retired state trooper actively employed as a sheriff’s deputy; the guarantee of an impartial trial in La. Const. art. 1, § 16, was offended by the presence of a badge-wearing law enforcement officer. Because defendant exhausted his peremptory challenges, prejudice was presumed. State v. Robinson, 684 So. 2d 63, 1996 La. App. LEXIS 2692 (Nov. 8, 1996), overruled by State v. Ballard, La. 98-2198, 747 So. 2d 1077, 1999 La. LEXIS 2611 (La. Oct. 19, 1999), overruled by State v. Ballard, La. App. 97-0233, 718 So. 2d 521, 1998 La. App. LEXIS 2382 (La.App. 1 Cir. July 14, 1998).

Pursuant to La. Code Crim. Proc. Ann. art. 797(2), (3) the trial court did not err by denying defendant’s challenge for cause of four potential jurors because the each juror was rehabilitated and stated that he, or she, could render and impartial verdict according to the law and the evidence. State v. Hallal, 544 So. 2d 1222, 1989 La. App. LEXIS 1072 (May 24, 1989), reversed by 557 So. 2d 1388, 1990 La. LEXIS 622 (La. 1990).

Pursuant to La. Code Crim. Proc. Ann. art. 797(3), the trial court did not err by denying defendant’s challenge for cause of four prospective jurors because the jurors relationship to the victim or other witnesses were attenuated, as such relationships included shopping at the victim’s store five to six months prior to trial, slight dealing with several witnesses, and working in the same establishment as the victim’s wife. State v. Hallal, 544 So. 2d 1222, 1989 La. App. LEXIS 1072 (May 24, 1989), reversed by 557 So. 2d 1388, 1990 La. LEXIS 622 (La. 1990).

Pursuant to La. Code Crim. Proc. Ann. art. 797(2), the trial court did not err in denying defendant’s challenge for cause of a particular prospective juror because the juror’s responses to questioning during voir dire showed that although she would have preferred not to be on the jury, she felt that if chose, she could be fair and impartial and follow the trial court’s instructions; thus, defendant failed to show that the juror would not be impartial. State v. Brown, 522 So. 2d 1110, 1988 La. App. LEXIS 606 (Feb. 23, 1988), writ denied by 548 So. 2d 1222, 1989 La. LEXIS 2192 (La. 1989).

In the prosecution of defendant for second degree murder, defendant’s challenge for cause of a prospective juror under La. Code Crim. Proc. Ann. arts. 797(2) and 800 should have been granted where the juror made no declaration that she could render an impartial verdict according to the law and the evidence. State v. Smith, 491 So. 2d 641, 1986 La. LEXIS 6772 (July 1, 1986).

Where it was discovered after a guilty verdict was rendered in defendant’s first degree murder trial that a juror was the mother of an assistant district attorney who did not participate in the case, defendant was entitled to a new trial on the basis of a newly discovered procedural defect; although the juror was not actually biased, a reasonable inference of bias was raised by the juror’s relationship to the attorney and by the attorney’s presence in the courtroom during the trial. State v. Bacchus, 455 So. 2d 1257, 1984 La. App. LEXIS 9507 (Aug. 31, 1984).

While service on a criminal jury by one who is associated with law enforcement duties must be closely scrutinized and may justify a challenge for cause, the mere presence of such an association does not automatically disqualify that individual as a prospective juror; rather, given the totality of the circumstances involved, the revealed details of the relationship must be such that bias or prejudice can be reasonably implied. State v. Cook, 446 So. 2d 824, 1984 La. App. LEXIS 8082 (Feb. 21, 1984), review denied by 450 So. 2d 956, 1984 La. LEXIS 9173 (La. 1984).

Where two prospective jurors were challenged because of economic relationships with various witnesses and victims in a criminal case, the court found no abuse of discretion by the trial court in its determination that the relationships would not influence the jurors in arriving at a verdict. State v. Willis, 262 LA. 636, 264 So. 2d 590, 1972 La. LEXIS 5023 (June 15, 1972).

It was not error to refuse the defense counsel’s challenge of a juror for cause on the ground of bias and prejudice because the juror was merely related to a State’s witness and had no relationship to defendants or the victim, as prohibited by former La. Code Crim. Proc. Ann. art. 351 (now La. Code Crim. Proc. Ann. art. 797). State v. Wideman, 218 LA. 860, 51 So. 2d 96, 1951 La. LEXIS 822 (Feb. 12, 1951).

Prospective juror was not disqualified as serving on the jury although the juror had an opinion of the case because the juror indicated that whatever he had thought about the case and whatever opinion he had and what he had read and heard he could and would completely lay aside and forget, and try the case solely and only from the evidence produced on the trial of the case and the law as given by the court. State v. Futch, 216 LA. 857, 44 So. 2d 892, 1950 La. LEXIS 921 (Feb. 13, 1950).

••• Death Penalty

•••• General Overview. — Trial court did not abuse its discretion in denying defendant’s challenges for cause of several jurors under La. Code Crim. Proc. Ann. art. 797 based on their attitudes toward capital punishment because, under the standard for evaluating challenges for cause set forth in La. Code Crim. Proc. Ann. art. 798(2)(a)(b), each of the challenged jurors, after initially wavering in his or her opinion concerning the death penalty, ultimately stated that he or she could consider the mitigating factors in determining an appropriate sentence. State v. Ledet, 792 So. 2d 160, 2001 La. App. LEXIS 1806 (July 30, 2001), writ denied by La. 2001-2451, 825 So. 2d 1185, 2002 La. LEXIS 2809 (La. Sept. 30, 2002).

Under La. Code Crim. Proc. Ann. art. 797(2), (4), the standard for excluding a potential juror from a capital case based on his opinions regarding capital punishment is whether those views would prevent or substantially impair the performance of his duties as a juror in accordance with his instructions and oath; the “substantial impairment” standard applies both to those who would vote automatically against capital punishment, as well those who would vote automatically for capital punishment under the factual circumstances of the particular case. Such jurors are not impartial, and cannot accept the law as given by the court. State v. Broaden, 2000 La. LEXIS 3614 (Feb. 21, 2000).

Prospective juror who indicates his or her personal preference for the death penalty as the punishment for first-degree murder, but who also states in his own words, that he would not automatically vote for the death penalty, and that he could put aside his personal opinions and consider either penalty, need not be stricken for cause. State v. Lucky, 755 So. 2d 845, 1999 La. LEXIS 3656 (Apr. 13, 1999), writ of certiorari denied by 529 U.S. 1023, 120 S. Ct. 1429, 146 L. Ed. 2d 319, 2000 U.S. LEXIS 1981, 68 U.S.L.W. 3593 (2000).

There is no statutory or legal presumption in favor of any penalty or any mitigating circumstance, and individual jurors often, if not always, have their own inchoate or unarticulated predispositions; such personal predispositions do not offend the law, provided that they do not “substantially impair” the juror’s duty to follow the law. State v. Lucky, 755 So. 2d 845, 1999 La. LEXIS 3656 (Apr. 13, 1999), writ of certiorari denied by 529 U.S. 1023, 120 S. Ct. 1429, 146 L. Ed. 2d 319, 2000 U.S. LEXIS 1981, 68 U.S.L.W. 3593 (2000).

Juror may be excluded for cause in a capital case if his or her views on capital punishment would prevent or substantially impair the performance of his duties as a juror in accordance with his instructions and his oath. If a prospective juror’s inclination toward the death penalty would substantially impair the performance of the juror’s duty to consider mitigating circumstances and other evidence in the penalty phase, defendant’s challenge for cause should be granted. State v. Lucky, 755 So. 2d 845, 1999 La. LEXIS 3656 (Apr. 13, 1999), writ of certiorari denied by 529 U.S. 1023, 120 S. Ct. 1429, 146 L. Ed. 2d 319, 2000 U.S. LEXIS 1981, 68 U.S.L.W. 3593 (2000).

A trial court properly granted the prosecution’s challenges for cause under La. Code Crim. Proc. Ann. art. 797 as to various veniremen in a trial for first degree murder while in the perpetration or attempted perpetration of an armed robbery because those veniremen stated that they could not consider the death penalty. State v. Hawkins, 667 So. 2d 1070, 1995 La. App. LEXIS 2441 (Sept. 15, 1995), affirmed by La. 96-0766, 688 So. 2d 473, 1997 La. LEXIS 10 (La. Jan. 14, 1997).

Trial court in a death penalty case properly excluded from service a potential juror who stated that she would never be able to impose the death penalty and that she probably would impose it in the case of a mass-murderer like Adolph Hitler or Charles Manson. State v. Nicholson, 437 So. 2d 849, 1983 La. LEXIS 11385 (Sept. 2, 1983).

••• Equal Protection Challenges

•••• General Overview. — Under La. Code Crim. Proc. Ann. arts. 790 and 797(4), a prosecutor properly challenged jurors who indicated they would be distracted by personal matters or who would not analyze the evidence presented by the state and vote to convict the accused. State v. Worthy, 532 So. 2d 541, 1988 La. App. LEXIS 2118 (Oct. 12, 1988), writ of certiorari denied by 538 So. 2d 610, 1989 La. LEXIS 571 (La. 1989).

••• Pretrial Publicity

•••• General Overview. — If a juror who has acquired knowledge about the case through the media can sufficiently lay aside his or her impression of the defendant’s guilt or innocence and render a verdict based on the evidence presented, he or she is competent to serve as a juror. State v. Stein, 874 So. 2d 279, 2004 La. App. LEXIS 1069 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1345, 885 So. 2d 1122, 2004 La. LEXIS 3334 (La. Nov. 8, 2004).

•• Disqualification & Removal of Jurors

••• General Overview. — Although juror related that she had attention deficit hyperactivity disorder, was taking time-released medication for treatment of the condition and got jittery, antsy and bored at certain times, the juror indicated the intent to do the juror’s best to concentrate during the trial; also, because the juror was very attentive during voir dire, and the juror could read the newspaper from front to back, the trial court properly denied defendant’s challenge for cause based on physical infirmity of the juror pursuant to La. Code Crim. Proc. Ann. art. 401 and 797(1). State v. Johnson, 821 So. 2d 652, 2002 La. App. LEXIS 1897 (June 12, 2002).

Juror’s acquaintance with the prosecutor did not hinder the juror’s impartiality such that the denial of a challenge of the juror was improper; the the juror stated that he had a brief conversation with the prosecutor regarding a pending burglary case, and that his acquaintance with the prosecutor would not affect his ability to be fair or impartial in defendant’s case. State v. Williams, 783 So. 2d 566, 2001 La. App. LEXIS 649 (Mar. 28, 2001).

La. Code Crim. Proc. Ann. art. 787 shall be read in pari material with La. Code. Crim. Proc. Ann. arts. 797, 798, which set forth the grounds upon which a juror may be challenged for cause. State v. Letulier, 750 So. 2d 784, 1998 La. LEXIS 2336 (July 8, 1998).

Mere fact that a juror was the half-sister of the victim’s aunt by marriage was not sufficient ground for defendant’s challenge for cause under La. Code Crim. Proc. Ann. art. 797(3), where there was no showing that this relationship would influence the juror in arriving at a verdict. State v. Tolbird, 685 So. 2d 415, 1996 La. App. LEXIS 2975 (Dec. 11, 1996).

Under La. Code Crim. Proc. Ann. art. 800, prejudice was presumed where defendant’s challenge for cause under La. Code Crim. Proc. Ann. art. 797(2) was erroneously denied, and his six peremptory challenges under La. Code Crim. Proc. Ann. art. 799 were exhausted. State v. Mathis, 675 So. 2d 1217, 1996 La. App. LEXIS 1124 (June 5, 1996), writ of certiorari denied by La. 96-1710, 691 So. 2d 79, 1997 La. LEXIS 853 (La. Mar. 21, 1997).

Trial court erred in denying defendant’s challenges for cause pursuant to La. Code Crim. Proc. Ann. art. 797(2) where the jurors in question said that they would assign more credibility to police officer testimony than to that of other witnesses and never modified their views. State v. Mathis, 675 So. 2d 1217, 1996 La. App. LEXIS 1124 (June 5, 1996), writ of certiorari denied by La. 96-1710, 691 So. 2d 79, 1997 La. LEXIS 853 (La. Mar. 21, 1997).

Distant kinship between a jury foreperson and a molestation victim, discovered and disclosed during trial, was not ground for removing the juror under La. Code Crim. Proc. Ann. art. 797(3), or for mistrial under La. Code Crim. Proc. Ann. art. 770. State v. Miller, 670 So. 2d 420, 1996 La. App. LEXIS 227 (Jan. 31, 1996).

La. Code Crim. Proc. Ann. art. 797(3), a prospective juror’s friendship with one or more of the district attorneys disqualifies the juror from jury service only if it is reasonable to conclude that the friendship would influence the juror in arriving at a verdict. State v. Johnson, 595 So. 2d 789, 1992 La. App. LEXIS 441 (Feb. 26, 1992).

Pursuant to La. Code Crim. Proc. Ann. art. 797(2), (3) the trial court did not err by denying defendant’s challenge for cause of four potential jurors because the each juror was rehabilitated and stated that he, or she, could render and impartial verdict according to the law and the evidence. State v. Hallal, 544 So. 2d 1222, 1989 La. App. LEXIS 1072 (May 24, 1989), reversed by 557 So. 2d 1388, 1990 La. LEXIS 622 (La. 1990).

Pursuant to La. Code Crim. Proc. Ann. art. 797(3), the trial court did not err by denying defendant’s challenge for cause of four prospective jurors because the jurors relationship to the victim or other witnesses were attenuated, as such relationships included shopping at the victim’s store five to six months prior to trial, slight dealing with several witnesses, and working in the same establishment as the victim’s wife. State v. Hallal, 544 So. 2d 1222, 1989 La. App. LEXIS 1072 (May 24, 1989), reversed by 557 So. 2d 1388, 1990 La. LEXIS 622 (La. 1990).

Although two prospective jurors had personal relationships with the witnesses and knew some of the witnesses, this alone was not sufficient to disqualify the jurors where they indicated that they could remain impartial. State v. Rexrode, 536 So. 2d 671, 1988 La. App. LEXIS 2753 (Dec. 14, 1988).

Trial court had great discretion in determining whether to disqualify a juror; jury panel was not disqualified where the jury panel was questioned about the negative statement made by one of the jurors and they indicated that they understood the state’s burden of proof and that they had not formed an opinion about the defendant’s guilt. State v. Baker, 528 So. 2d 776, 1988 La. App. LEXIS 1634 (July 6, 1988).

Trial court did not err under La. Code Crim. Proc. Ann. art. 797(2) in denying defendant’s challenge for cause of three prospective jurors, who defendant claimed indicated a predisposition to conviction him because the jurors were either rehabilitated or defendant failed to establish any prejudice, as the one juror who was not rehabilitated did not serve on the jury and defendant had not exhausted his peremptory challenges. State v. Copeland, 530 So. 2d 526, 1988 La. LEXIS 641 (Apr. 11, 1988), writ of certiorari denied by 489 U.S. 1091, 109 S. Ct. 1558, 103 L. Ed. 2d 860, 1989 U.S. LEXIS 1554, 57 U.S.L.W. 3621 (1989).

Juror, who was the mother of a sheriff’s employee and knew several of the State’s witnesses, was not disqualified under La. Code Crim. Proc. Ann. art. 797(3). State v. Salas Martinez, 524 So. 2d 871, 1988 La. App. LEXIS 203 (Feb. 3, 1988), writ of certiorari denied by 525 So. 2d 1047, 1988 La. LEXIS 1194 (La. 1988).

In a felony trial, defendant was properly required to exercise a peremptory challenge to excuse another juror who initially stated that she would be more influenced by the testimony of a police officer than other witnesses but later said she could be impartial; however, under La. Code Crim. Proc. Ann. art. 800, defendant was not required to exhaust all of his peremptory challenges before complaining of the trial court’s ruling refusing to sustain his challenge for cause. State v. Robertson, 518 So. 2d 579, 1987 La. App. LEXIS 11017 (Dec. 22, 1987), writ of certiorari denied by 523 So. 2d 227, 1988 La. LEXIS 852 (La. 1988).

Although jurors who indicated they could not be totally impartial if defendant did not testify in his own behalf were not automatically disqualified, they were properly impaneled where additional voir dire examination rehabilitated these jurors. State v. Williams, 458 So. 2d 1315, 1984 La. App. LEXIS 10335 (Oct. 9, 1984), writ of certiorari denied by 463 So. 2d 1317, 1985 La. LEXIS 8055 (La. 1985).

Trial court’s denial of a challenge for cause, for a juror who expressed doubts about defendant’s right not to put on any evidence but promised to follow instructions, did not violate La. Code Crim. Proc. Ann. art. 797. State v. Broadway, 440 So. 2d 828, 1983 La. App. LEXIS 9457 (Oct. 24, 1983).

Juror who was overheard talking with the defendant was properly dismissed for her partiality pursuant to La. Code Crim. Proc. Ann. art. 797, as the State’s challenge for cause was entertained before the bill of information was read, as mandated by La. Code Crim. Proc. Ann. art. 795, and as she was properly replaced by the alternate juror as permitted by La. Code Crim. Proc. Ann. art. 789. State v. Marshall, 410 So. 2d 1116, 1982 La. LEXIS 10290 (Mar. 1, 1982).

Under La. Code Crim. Proc. Ann. art. 797(2), (3), a trial judge’s rulings that two potential jurors would not have been impartial jurors were erroneous and the judge’s exclusion of those jurors for cause had the effect of granting the State two extra peremptory challenges, so the reversal of the defendant’s conviction was required. State v. Shelton, 377 So. 2d 96, 1979 La. LEXIS 7594 (Nov. 12, 1979).

Juror who knew the mother of a victim because he had been into the tavern that she ran was not disqualified under La. Code Crim. Proc. Ann. art. 797. State v. Daniel, 378 So. 2d 1361, 1979 La. LEXIS 6951 (Sept. 4, 1979).

A trial court should have dismissed a juror for cause because the juror appeared to be biased against defendant, she did not appear able to understand the law and accept the law as given by the trial court. State v. Nolan, 341 So. 2d 885, 1977 La. LEXIS 4977 (Jan. 24, 1977).

La. Code Crim. Proc. Ann. art. 797(3), which provided for a challenge for cause when an employment relationship between the juror and the district attorney was such that it was reasonable to conclude that it would influence the juror in arriving at a verdict, was not applicable in defendant’s second degree murder trial because the employment was that of the juror’s married daughter. State v. Ivy, 307 So. 2d 587, 1975 La. LEXIS 3520 (Jan. 20, 1975).

In defendant’s murder trial, the trial judge properly refused defense counsel’s challenge for cause of three jurors because seeing the interview on television between defendant and the sheriff was not sufficient of itself to disqualify the jurors under former La. Rev. Stat. Ann. § 15:351 (now La. Code Crim. Proc. Ann. art. 797). State v. Rideau, 242 LA. 431, 137 So. 2d 283, 1962 La. LEXIS 478 (Jan. 15, 1962), reversed by 373 U.S. 723, 83 S. Ct. 1417, 10 L. Ed. 2d 663, 1963 U.S. LEXIS 1397, 1 Media L. Rep. (BNA) 1183 (1963).

Prospective juror was not disqualified as serving on the jury although the juror had an opinion of the case because the juror indicated that whatever he had thought about the case and whatever opinion he had and what he had read and heard he could and would completely lay aside and forget, and try the case solely and only from the evidence produced on the trial of the case and the law as given by the court. State v. Futch, 216 LA. 857, 44 So. 2d 892, 1950 La. LEXIS 921 (Feb. 13, 1950).

•• Peremptory Challenges

••• General Overview. — Prejudice is presumed when a challenge for cause is erroneously denied by the trial court and the defendant has exhausted his peremptory challenges. State v. Eugene, 871 So. 2d 584, 2004 La. App. LEXIS 679 (Mar. 30, 2004), writ denied by La. 2004-1080, 888 So. 2d 766, 2004 La. LEXIS 3287 (La. Nov. 15, 2004).

Where defendant argued that the trial court erred in denying his challenge for cause of a prospective juror, who defendant asserted was a police officer, but defense counsel did not inquire into any factors at all relative to the officer’s bias or impartiality, it could not be said that defendant met his burden of showing bias or impartiality on the part of the officer, and the trial court did not abuse its discretion in denying the challenge for cause. State v. Jones, 862 So. 2d 266, 2003 La. App. LEXIS 3304 (Nov. 26, 2003), reversed by, remanded by La. 03-3542, 884 So. 2d 582, 2004 La. LEXIS 2978 (La. Oct. 19, 2004).

There was no abuse in the trial court’s discretion of not granting defendant’s challenge of a juror for cause when nothing in the record established that the juror would not have been an impartial juror, and defendant failed to establish that the juror had a personal relationship with the judge, prosecutor or any other trial participant listed in La. Code Crim. Proc. Ann. art. 797. State v. Narcisse, 833 So. 2d 1186, 2002 La. App. LEXIS 3808 (Dec. 11, 2002), writ denied by La. 2003-0150, 842 So. 2d 1099, 2003 La. LEXIS 1462 (La. May 2, 2003).

Where a defendant charged with seven counts of distribution of heroin and one count of possession with intent to distribute heroin exhausted his peremptory challenges, the trial court did not err in denying a challenge for cause where a juror indicated that they were able to listen to all the facts then form their own opinion and follow the law as given to him. State v. Flowers, 782 So. 2d 685, 2001 La. App. LEXIS 601 (Mar. 7, 2001), writ denied by La. 2001-1175, 811 So. 2d 896, 2002 La. LEXIS 913 (La. Mar. 15, 2002).

Black defendant’s claim of discriminatory use of peremptory challenges was rejected because the State gave plausible, race-neutral explanations for striking black jurors and did not peremptorily challenge the black who finally served on the jury. State v. Taylor, 781 So. 2d 1205, 2001 La. LEXIS 126 (Jan. 17, 2001), writ of certiorari denied by 534 U.S. 844, 122 S. Ct. 106, 151 L. Ed. 2d 64, 2001 U.S. LEXIS 5922, 70 U.S.L.W. 3236 (2001).

Trial court erred in denying defendant’s challenges to excuse two jurors because defendant had exhausted all of his peremptory challenges under La. Code Crim. Proc. Ann. art. 799; pursuant to La. Code Crim. Proc. Ann. art. 797, defendant raised the possibility of the jurors’ partiality and bias. State v. Wright, 741 So. 2d 737, 1999 La. App. LEXIS 1501 (May 19, 1999).

Where defendant in a murder prosecution used all of his 12 preemptory challenges, his conviction was reversed because the preemptory challenge of a parish deputy sheriff, who knew all of the State’s witnesses and both prosecutors and worked with many of the witnesses, was improperly denied. State v. Brown, 715 So. 2d 566, 1998 La. App. LEXIS 1532 (June 10, 1998), writ denied by La. 98-1790, 724 So. 2d 773, 1998 La. LEXIS 2842 (La. Sept. 23, 1998).

Defendant’s peremptory challenge to a prospective juror who was an active duty police officer should have been sustained. State v. Gaines, 688 So. 2d 679, 1997 La. App. LEXIS 93 (Jan. 29, 1997), writ of certiorari denied by La. 97-0510, 700 So. 2d 503, 1997 La. LEXIS 2590 (La. Sept. 5, 1997).

Juror, who stated that she doubted her ability to judge a kidnapping case fairly, because her husband once had been held hostage, should have been removed for cause, pursuant to La. Const. art. I, § 17, and La. Code Crim. Proc. Ann. art. 797(2), where defendant had exhausted his peremptory challenges, and therefore, his conviction was reversed. State v. Holmes, 619 So. 2d 761, 1993 La. App. LEXIS 1954 (May 27, 1993).

Under La. Code Crim. Proc. Ann. arts. 790 and 797(4), a prosecutor properly challenged jurors who indicated they would be distracted by personal matters or who would not analyze the evidence presented by the state and vote to convict the accused. State v. Worthy, 532 So. 2d 541, 1988 La. App. LEXIS 2118 (Oct. 12, 1988), writ of certiorari denied by 538 So. 2d 610, 1989 La. LEXIS 571 (La. 1989).

Defendant had exhausted his peremptory challenges and was entitled to complain of a ruling refusing to sustain his challenge for cause to a juror under La. Code Crim. Proc. Ann. art. 797(2), (3), but his challenge was properly denied because the juror’s concern for his teenaged daughters and his prior employment relationship did not show partiality. State v. Williams, 445 So. 2d 1171, 1984 La. LEXIS 7977 (Jan. 16, 1984).

Under La. Code Crim. Proc. Ann. art. 797(2), (3), a trial judge’s rulings that two potential jurors would not have been impartial jurors were erroneous and the judge’s exclusion of those jurors for cause had the effect of granting the State two extra peremptory challenges, so the reversal of the defendant’s conviction was required. State v. Shelton, 377 So. 2d 96, 1979 La. LEXIS 7594 (Nov. 12, 1979).

•• Voir Dire

••• General Overview. — In defendant’s drug case, a court did not err in denying defendant’s challenge for cause regarding a prospective juror where the potential juror demonstrated an ability to decide the case impartially. State v. White, 850 So. 2d 751, 2003 La. App. LEXIS 1700 (June 6, 2003), writ denied by La. 2003-2616, 872 So. 2d 510, 2004 La. LEXIS 1742 (La. May 14, 2004).

• Trials

•• Defendant’s Rights

••• Right to Presence at Trial. — Under La. Code Crim. Proc. Ann. art. 831(A)(3), a criminal defendant charged with a felony has a right to be present at the calling, examination, challenging, impaneling, and swearing of the jury, and at any subsequent proceedings for the discharge of the jury or of a juror; the rule is broader than an accused’s due process right to be present at all stages of trial when his absence might frustrate the fairness of the proceeding. State v. Broaden, 2000 La. LEXIS 3614 (Feb. 21, 2000).

••• Right to Remain Silent

•••• Self-Incrimination Privilege. — During voir dire of a criminal trial, the court did not err in denying defendant’s challenge of a prospective juror who indicated that she would be “a little bit” bothered if defendant did not testify; the juror never stated she could not apply the law as given. State v. Eugene, 871 So. 2d 584, 2004 La. App. LEXIS 679 (Mar. 30, 2004), writ denied by La. 2004-1080, 888 So. 2d 766, 2004 La. LEXIS 3287 (La. Nov. 15, 2004).

During voir dire of a criminal trial, the court did not err in denying defendant’s challenge of a prospective juror who admitted she would like to hear both sides but expressly stated she could apply the law and not hold it against defendant if he did not testify. State v. Eugene, 871 So. 2d 584, 2004 La. App. LEXIS 679 (Mar. 30, 2004), writ denied by La. 2004-1080, 888 So. 2d 766, 2004 La. LEXIS 3287 (La. Nov. 15, 2004).

•• Motions for Mistrial. — Distant kinship between a jury foreperson and a molestation victim, discovered and disclosed during trial, was not ground for removing the juror under La. Code Crim. Proc. Ann. art. 797(3), or for mistrial under La. Code Crim. Proc. Ann. art. 770. State v. Miller, 670 So. 2d 420, 1996 La. App. LEXIS 227 (Jan. 31, 1996).

• Sentencing

•• Capital Punishment

••• Death-Qualified Jurors. — In a capital sentencing case, the trial court was convinced by the entirety of a prospective juror’s responses that the juror’s personal viewpoint with regard to the issue of a bad childhood in an isolated context did not mean that the juror would not consider all of the defense mitigating factors; given the breadth of discretion traditionally accorded a trial judge’s rulings on for cause challenges to a juror, the ruling with regard to the prospective juror withstood scrutiny on appeal. State v. Williams, 831 So. 2d 835, 2002 La. LEXIS 3066 (Nov. 1, 2002), superseded by statute in State v. Turner, La. 2005-2425, 936 So. 2d 89, 2006 La. LEXIS 2133 (La. July 10, 2006).

Under La. Code Crim. Proc. Ann. art. 797 and La. Code Crim. Proc. Ann. art. 798(2), jurors were properly dismissed for cause based on their views of capital punishment and their lack of impartiality. State v. Wessinger, 736 So. 2d 162, 1999 La. LEXIS 1601 (May 28, 1999), writ of certiorari denied by 528 U.S. 1050, 120 S. Ct. 589, 145 L. Ed. 2d 489, 1999 U.S. LEXIS 8089, 68 U.S.L.W. 3366 (1999).

Prospective juror who indicates his or her personal preference for the death penalty as the punishment for first-degree murder, but who also states in his own words, that he would not automatically vote for the death penalty, and that he could put aside his personal opinions and consider either penalty, need not be stricken for cause. State v. Lucky, 755 So. 2d 845, 1999 La. LEXIS 3656 (Apr. 13, 1999), writ of certiorari denied by 529 U.S. 1023, 120 S. Ct. 1429, 146 L. Ed. 2d 319, 2000 U.S. LEXIS 1981, 68 U.S.L.W. 3593 (2000).

There is no statutory or legal presumption in favor of any penalty or any mitigating circumstance, and individual jurors often, if not always, have their own inchoate or unarticulated predispositions; such personal predispositions do not offend the law, provided that they do not “substantially impair” the juror’s duty to follow the law. State v. Lucky, 755 So. 2d 845, 1999 La. LEXIS 3656 (Apr. 13, 1999), writ of certiorari denied by 529 U.S. 1023, 120 S. Ct. 1429, 146 L. Ed. 2d 319, 2000 U.S. LEXIS 1981, 68 U.S.L.W. 3593 (2000).

Juror may be excluded for cause in a capital case if his or her views on capital punishment would prevent or substantially impair the performance of his duties as a juror in accordance with his instructions and his oath. If a prospective juror’s inclination toward the death penalty would substantially impair the performance of the juror’s duty to consider mitigating circumstances and other evidence in the penalty phase, defendant’s challenge for cause should be granted. State v. Lucky, 755 So. 2d 845, 1999 La. LEXIS 3656 (Apr. 13, 1999), writ of certiorari denied by 529 U.S. 1023, 120 S. Ct. 1429, 146 L. Ed. 2d 319, 2000 U.S. LEXIS 1981, 68 U.S.L.W. 3593 (2000).

• Postconviction Proceedings

•• Motions for New Trial. — Where it was discovered after a guilty verdict was rendered in defendant’s first degree murder trial that a juror was the mother of an assistant district attorney who did not participate in the case, defendant was entitled to a new trial on the basis of a newly discovered procedural defect; although the juror was not actually biased, a reasonable inference of bias was raised by the juror’s relationship to the attorney and by the attorney’s presence in the courtroom during the trial. State v. Bacchus, 455 So. 2d 1257, 1984 La. App. LEXIS 9507 (Aug. 31, 1984).

• Appeals

•• Reversible Errors

••• General Overview. — To prove error warranting reversal of both the conviction and sentence, a defendant need only show that he exhausted all of his peremptory challenges and that the trial judge erroneously denied a cause challenge. State v. Williams, 846 So. 2d 22, 2003 La. App. LEXIS 1022 (Apr. 8, 2003).

•• Reviewability

••• Preservation for Review

•••• General Overview. — The court did not abuse its discretion in failing to rule on a challenge for cause pursuant to La. Code Crim. Proc. Ann. art. 797(3), where the challenge was withdrawn by defense counsel in regard to a juror who was the wife of the State’s witness who discovered the stabbed victim. State v. Smith, 398 So. 2d 1090, 1981 La. LEXIS 8074 (May 18, 1981).

•• Standards of Review

••• Abuse of Discretion

•••• General Overview. — Court of appeal erred in reversing defendant’s murder conviction based on in its reliance on a prospective juror’s response to an improper hypothetical question regarding self-defense where the voir dire transcript revealed that the juror demonstrated a willingness and ability to decide the case impartially according to the law and evidence and the trial court did not abuse its discretion when it denied defendant’s challenge for cause. State v. Taylor, 875 So. 2d 58, 2004 La. LEXIS 1777 (May 25, 2004).

Where a prospective juror stated at one point that the juror could be fair and impartial, but the juror had also stated that the juror could “probably not” apply the presumption of innocence, and there was no rehabilitation by the prosecutor or the trial court, the trial court’s denial of defendant’s challenge for cause constituted reversible error. State v. Bozeman, 866 So. 2d 1029, 2004 La. App. LEXIS 79 (Jan. 27, 2004), writ denied by La. 2004-0497, 877 So. 2d 141, 2004 La. LEXIS 2304 (La. July 2, 2004), remanded by La. App. 06-679, 951 So. 2d 1171, 2007 La. App. LEXIS 129 (La.App. 5 Cir. Jan. 30, 2007).

There was no abuse in the trial court’s discretion of not granting defendant’s challenge of a juror for cause when nothing in the record established that the juror would not have been an impartial juror, and defendant failed to establish that the juror had a personal relationship with the judge, prosecutor or any other trial participant listed in La. Code Crim. Proc. Ann. art. 797. State v. Narcisse, 833 So. 2d 1186, 2002 La. App. LEXIS 3808 (Dec. 11, 2002), writ denied by La. 2003-0150, 842 So. 2d 1099, 2003 La. LEXIS 1462 (La. May 2, 2003).

Trial court erred when it denied defendant’s challenge for cause where the juror clearly indicated that he would have given more weight to the testimony of a police officer than a lay witness and he never unequivocally indicated that he could have disregarded his initial bias toward police officers. State v. Kang, 831 So. 2d 409, 2002 La. App. LEXIS 3262 (Oct. 29, 2002), reversed by, remanded by La. 02-2812, 859 So. 2d 649, 2003 La. LEXIS 2843 (La. Oct. 21, 2003), Reversal noted in State v. Constance, 25 So. 3d 247, 2009 La. App. Unpub. LEXIS 665 (La.App. 1 Cir. 2009), Reversal noted in State v. Zantiz, 24 So. 3d 1034, 2009 La. App. Unpub. LEXIS 613 (La.App. 1 Cir. 2009).

Trial court did not abuse its discretion in denying defendant’s challenges for cause of several jurors under La. Code Crim. Proc. Ann. art. 797 based on their attitudes toward capital punishment because, under the standard for evaluating challenges for cause set forth in La. Code Crim. Proc. Ann. art. 798(2)(a)(b), each of the challenged jurors, after initially wavering in his or her opinion concerning the death penalty, ultimately stated that he or she could consider the mitigating factors in determining an appropriate sentence. State v. Ledet, 792 So. 2d 160, 2001 La. App. LEXIS 1806 (July 30, 2001), writ denied by La. 2001-2451, 825 So. 2d 1185, 2002 La. LEXIS 2809 (La. Sept. 30, 2002).

Although prospective jurors had served on a jury that convicted a person the day before in a similar case, there was no abuse of discretion on the part of a trial judge in refusing to grant a defendant’s challenges of those jurors for cause based on his assertion that the jurors were not impartial as required by La. Code Crim. Proc. Ann. art. 797(2). State v. Lee, 637 So. 2d 102, 1994 La. LEXIS 1607 (May 23, 1994).

Trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 797(2) or (3) in denying a defendant’s challenge for cause to a prospective juror who was employed as a chief prosecutor in the Louisiana Attorney General’s office because no testimony was elicited that she could not be impartial in the trial of the defendant on two counts of the distribution of cocaine. State v. Alexander, 612 So. 2d 262, 1992 La. App. LEXIS 4148 (Dec. 29, 1992).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1981-1982: A Symposium: Criminal Trial Procedure. 43 La. L. Rev. 375 (November, 1982).

Georgia v. Mccollum: It’s Strike Three for Peremptory Challenges, But Is It the Bottom of the Ninth? 53 La. L. Rev. 1723 (May, 1993).

Casenote: Scott v. American Tobacco Co.: Determining a Juror’s Competency to Serve. 48 Loy. L. Rev. 161 (Spring, 2002).

Art. 798. Causes for challenge by the state.

It is good cause for challenge on the part of the state, but not on the part of the defendant, that:

(1) The juror is biased against the enforcement of the statute charged to have been violated, or is of the fixed opinion that the statute is invalid or unconstitutional;

(2) The juror tendered in a capital case who has conscientious scruples against the infliction of capital punishment and makes it known:

(a) That he would automatically vote against the imposition of capital punishment without regard to any evidence that might be developed at the trial of the case before him;

(b) That his attitude toward the death penalty would prevent or substantially impair him from making an impartial decision as a juror in accordance with his instructions and his oath; or

(c) That his attitude toward the death penalty would prevent him from making an impartial decision as to the defendant’s guilt; or

(3) The juror would not convict upon circumstantial evidence. (Amended by Acts 1968, Ex. Sess., No. 13, § 1, emerg. eff. Dec. 27, 1968, at 1:00 P.M; Acts 1990, No. 366, § 1.)

COMMENTARY

Louisiana Official Revision Comments
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Criminal Process

•••• Right to Jury Trial. — Trial court did not err in dismissing four prospective jurors for cause; dismissal based on the jurors’ specific statements that they would not be able to recommend the death penalty was proper pursuant to La. Code Crim. Proc. Ann. art. 798. State v. Durham, 673 So. 2d 1103, 1996 La. App. LEXIS 870 (Apr. 16, 1996).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — La. Code Crim. Proc. Ann. art. 798 allowed the state to challenge for cause jurors who stated that due to the mandatory life sentence involved in a prosecution for distribution of heroin they could not vote guilty. State v. Frey, 568 So. 2d 576, 1990 La. App. LEXIS 2069 (Sept. 25, 1990), writ of certiorari denied by 573 So. 2d 1118, 1991 La. LEXIS 298 (La. 1991), writ denied by La. 2003-3207, 862 So. 2d 976, 2004 La. LEXIS 41 (La. Jan. 9, 2004).

•• Homicide

••• Murder

•••• Capital Murder

••••• General Overview. — Jurors who indicated an inability or unwillingness to impose a sentence of death under any circumstances were properly excused under La. Code Crim. Proc. Ann. art. 798(2) from a defendant’s trial for first degree murder. State v. Brown, 414 So. 2d 689, 1982 La. LEXIS 11023 (May 17, 1982).

• Juries & Jurors

•• Challenges for Cause

••• General Overview. — In defendant’s trial for first degree murder, where two prospective jurors had expressed a predisposition to the death penalty, on appeal, defendant had no valid Witherspoon complaints, because the jury did not recommend the death penalty, and the assignment of error was meritless. State v. Turner, 859 So. 2d 911, 2003 La. App. LEXIS 2985 (Oct. 29, 2003), writ of certiorari denied by La. 2003-3400, 871 So. 2d 347, 2004 La. LEXIS 1019 (La. Mar. 26, 2004).

Considering the broad discretion allowed the trial court as well as a prospective juror’s indication that the juror could follow the law, the juror did not demonstrate an unconditional willingness to impose a death penalty under any and all circumstances; thus, the trial court did not err in denying defendant’s claim that the juror should be removed for cause because of the juror’s overall bias. State v. Dunn, 831 So. 2d 862, 2002 La. LEXIS 3065 (Nov. 1, 2002), remanded by La. 2003-0821, 847 So. 2d 1183, 2003 La. LEXIS 1342 (La. May 9, 2003), superseded by statute in State v. Turner, La. 2005-2425, 936 So. 2d 89, 2006 La. LEXIS 2133 (La. July 10, 2006).

Trial court did not abuse its discretion in denying defendant’s challenges for cause of several jurors under La. Code Crim. Proc. Ann. art. 797 based on their attitudes toward capital punishment because, under the standard for evaluating challenges for cause set forth in La. Code Crim. Proc. Ann. art. 798(2)(a)(b), each of the challenged jurors, after initially wavering in his or her opinion concerning the death penalty, ultimately stated that he or she could consider the mitigating factors in determining an appropriate sentence. State v. Ledet, 792 So. 2d 160, 2001 La. App. LEXIS 1806 (July 30, 2001), writ denied by La. 2001-2451, 825 So. 2d 1185, 2002 La. LEXIS 2809 (La. Sept. 30, 2002).

Where a potential juror’s voir dire responses as a whole indicated that before she would vote to impose capital punishment, she would require absolute certainty, which was an impossible burden for the state, trial court did not abuse its wide discretion in removing the juror for cause under La. Code Crim. Proc. Ann. art. 798(2). State v. Edwards, 750 So. 2d 893, 1999 La. LEXIS 1716 (July 2, 1999), writ of certiorari denied by 528 U.S. 1026, 120 S. Ct. 542, 145 L. Ed. 2d 421, 1999 U.S. LEXIS 7888, 68 U.S.L.W. 3353 (1999), remanded by La. 02-0514, 841 So. 2d 768, 2003 La. LEXIS 724 (La. Mar. 21, 2003).

Where a venireman’s testimony indicated that “no significant prior criminal history” would have been the overriding consideration for him in determining the appropriateness of the death penalty, he was properly excused for cause. State v. Frost, 727 So. 2d 417, 1998 La. LEXIS 3510 (Dec. 1, 1998).

Where a venireperson’s testimony that she could indeed put her reservations about capital punishment aside conflicted with remarks to the contrary on her jury questionnaire and her responses to questions asked of her by the court and by the prosecution, she was properly excused for cause. State v. Frost, 727 So. 2d 417, 1998 La. LEXIS 3510 (Dec. 1, 1998).

Where a venireperson was formerly employed at a juvenile correctional facility at which defendant previously resided, she was properly excused for cause because although she declared that she was able to remain impartial, her responses revealed facts from which bias, prejudice, and impartiality could be reasonably inferred; she acknowledged that her employment could have triggered her recollection of certain facts pertaining to defendant which may not have been admissible at trial. State v. Frost, 727 So. 2d 417, 1998 La. LEXIS 3510 (Dec. 1, 1998).

Trial court did not err in dismissing four prospective jurors for cause; dismissal based on the jurors’ specific statements that they would not be able to recommend the death penalty was proper pursuant to La. Code Crim. Proc. Ann. art. 798. State v. Durham, 673 So. 2d 1103, 1996 La. App. LEXIS 870 (Apr. 16, 1996).

Pursuant to La. Code Crim. Proc. Ann. arts. 797(4) and 798(1), the State properly challenged for cause prospective jurors who stated that they disagreed with the mandatory life sentence for heroin distribution regardless of the amount of heroin involved, where La. Rev. Stat. Ann. §§ 40:966(A)(1) and 40:966(B)(1) did not provide for a minimum amount of heroin a person had to distribute in order to be convicted of heroin distribution and sentenced to life imprisonment. State v. Wright, 618 So. 2d 540, 1993 La. App. LEXIS 1626 (Apr. 28, 1993), writ of certiorari denied by 623 So. 2d 1334, 1993 La. LEXIS 2542 (La. 1993).

La. Code Crim. Proc. Ann. art. 798 allowed the state to challenge for cause jurors who stated that due to the mandatory life sentence involved in a prosecution for distribution of heroin they could not vote guilty. State v. Frey, 568 So. 2d 576, 1990 La. App. LEXIS 2069 (Sept. 25, 1990), writ of certiorari denied by 573 So. 2d 1118, 1991 La. LEXIS 298 (La. 1991), writ denied by La. 2003-3207, 862 So. 2d 976, 2004 La. LEXIS 41 (La. Jan. 9, 2004).

Potential jurors who expressed no unalterable opposition to imposition of the death penalty in general, but who indicated that they would not recommend death upon conviction of a defendant who was partially or borderline mentally retarded, were properly removed for cause upon the State’s challenge under La. Code Crim. Proc. Ann. art. 798(2). State v. Comeaux, 514 So. 2d 84, 1987 La. LEXIS 9851 (Sept. 9, 1987).

Potential jurors’ unalterable opposition to imposition of the death penalty on borderline retardates gives rise to a valid challenge for cause under La. Code Crim. Proc. Ann. art. 798(2) and Witherspoon, in cases where defendant is borderline mentally retarded. State v. Comeaux, 514 So. 2d 84, 1987 La. LEXIS 9851 (Sept. 9, 1987).

Unlimited use of challenges for cause of jurors who cannot or refuse to apply Louisiana capital punishment scheme does not result in an unconstitutionally partial jury. State v. Bell, 477 So. 2d 759, 1985 La. App. LEXIS 9929 (Oct. 8, 1985), writ of certiorari denied by 481 So. 2d 629, 1986 La. LEXIS 5662 (La. 1986).

Trial court in a death penalty case properly excluded from service a potential juror who stated that she would never be able to impose the death penalty and that she probably would impose it in the case of a mass-murderer like Adolph Hitler or Charles Manson. State v. Nicholson, 437 So. 2d 849, 1983 La. LEXIS 11385 (Sept. 2, 1983).

Jurors who were excused because they were averse to the death penalty had each stated that he or she could not vote to impose that ultimate penalty even in light of evidence which might be developed in the trial or in consideration of the law which would govern the case, so, even though they were not unalterably opposed to the death penalty, the jurors were properly excused for cause. State v. James, 431 So. 2d 399, 1983 La. LEXIS 10347 (Apr. 4, 1983), writ of certiorari denied by 464 U.S. 908, 104 S. Ct. 263, 78 L. Ed. 2d 247 (1983).

In defendant’s trial for first degree murder, the trial court did not err in sustaining the State’s 11 challenges for cause based on the prospective jurors’ sentiments toward the death penalty; the challenges were properly allowed under La. Code Crim. Proc. Ann. art. 798(2) because the jurors indicated that they would automatically vote against the imposition of capital punishment without regard to any evidence that might be developed in the trial of the case before them. State v. George, 371 So. 2d 762, 1979 La. LEXIS 6459 (May 21, 1979), writ of certiorari denied by 444 U.S. 953, 100 S. Ct. 430, 62 L. Ed. 2d 325, 1979 U.S. LEXIS 3749 (1979).

Even though the State did not seek the death penalty, the jury did not impose it, and the issue was to be addressed in a sentencing hearing after the guilt phase of the trial, it was not error for the trial court to permit the district attorney to excuse prospective jurors for cause based on their scruples about capital punishment, La. Code Crim. Proc. Ann. art. 798(2). State v. Procell, 365 So. 2d 484, 1978 La. LEXIS 5477 (Nov. 13, 1978), writ of certiorari denied by 441 U.S. 944, 99 S. Ct. 2164, 60 L. Ed. 2d 1046, 1979 U.S. LEXIS 1838 (1979).

There was no constitutional bar to excluding from jury service 25 veniremen who indicated that under no circumstances would they impose the death penalty. State v. Roberts, 331 So. 2d 11, 1976 La. LEXIS 3922 (Mar. 29, 1976), reversed by 431 U.S. 633, 97 S. Ct. 1993, 52 L. Ed. 2d 637, 1977 U.S. LEXIS 102, 5 Ohio Op. 3d 252 (1977).

Prospective jurors who expressed that they did not believe in the death penalty were properly dismissed for cause by the State under La. Code Crim. Proc. Ann. art. 798(2). State v. Hudson, 253 LA. 992, 221 So. 2d 484, 1969 La. LEXIS 3064 (Mar. 31, 1969), writ of certiorari dismissed by 403 U.S. 949, 91 S. Ct. 2273, 29 L. Ed. 2d 855, 1971 U.S. LEXIS 1482 (1971), overruled by State v. Douglas, 278 So. 2d 485, 1973 La. LEXIS 5944 (La. 1973).

•• Challenges to Jury Venire

••• Bias & Prejudice

•••• General Overview. — Considering the broad discretion allowed the trial court as well as a prospective juror’s indication that the juror could follow the law, the juror did not demonstrate an unconditional willingness to impose a death penalty under any and all circumstances; thus, the trial court did not err in denying defendant’s claim that the juror should be removed for cause because of the juror’s overall bias. State v. Dunn, 831 So. 2d 862, 2002 La. LEXIS 3065 (Nov. 1, 2002), remanded by La. 2003-0821, 847 So. 2d 1183, 2003 La. LEXIS 1342 (La. May 9, 2003), superseded by statute in State v. Turner, La. 2005-2425, 936 So. 2d 89, 2006 La. LEXIS 2133 (La. July 10, 2006).

••• Death Penalty

•••• General Overview. — In a first degree murder case, the trial court did not abuse its discretion in granting the State’s cause challenges to prospective jurors where one juror unequivocally stated that she personally could not vote to impose the death penalty, a second juror responded negatively when asked by the State whether she could vote for a death sentence under the circumstances of the instant case, and a third juror could not assure the court that she could herself vote to impose the death penalty if she were actually asked to do so, even though she believed that such a penalty was the right thing for society. State v. Tate, 851 So. 2d 921, 2003 La. LEXIS 1608 (May 20, 2003), writ of certiorari denied by 541 U.S. 905, 124 S. Ct. 1604, 158 L. Ed. 2d 248, 2004 U.S. LEXIS 1891, 72 U.S.L.W. 3567 (2004).

In a first degree murder case, the trial court did not abuse its discretion in refusing to grant defendant’s challenge for cause of a prospective juror who initially said he would “automatically impose” the death penalty as, based on the juror’s entire colloquy, he did not express an unconditional willingness to impose a death penalty under any and all circumstances. State v. Tate, 851 So. 2d 921, 2003 La. LEXIS 1608 (May 20, 2003), writ of certiorari denied by 541 U.S. 905, 124 S. Ct. 1604, 158 L. Ed. 2d 248, 2004 U.S. LEXIS 1891, 72 U.S.L.W. 3567 (2004).

Trial court did not abuse its discretion in denying defendant’s challenges for cause of several jurors under La. Code Crim. Proc. Ann. art. 797 based on their attitudes toward capital punishment because, under the standard for evaluating challenges for cause set forth in La. Code Crim. Proc. Ann. art. 798(2)(a)(b), each of the challenged jurors, after initially wavering in his or her opinion concerning the death penalty, ultimately stated that he or she could consider the mitigating factors in determining an appropriate sentence. State v. Ledet, 792 So. 2d 160, 2001 La. App. LEXIS 1806 (July 30, 2001), writ denied by La. 2001-2451, 825 So. 2d 1185, 2002 La. LEXIS 2809 (La. Sept. 30, 2002).

Under La. Code Crim. Proc. Ann. art. 798(2)(b), the trial court in defendant’s murder trial properly granted the State’s challenge for cause to prospective jurors who expressed strong views against the death penalty, where those views would prevent the jurors from making impartial decisions as jurors. State v. Thibodeaux, 750 So. 2d 916, 1999 La. LEXIS 2231 (Sept. 8, 1999), writ of certiorari denied by 529 U.S. 1112, 120 S. Ct. 1969, 146 L. Ed. 2d 800, 2000 U.S. LEXIS 3243, 68 U.S.L.W. 3711 (2000).

A prospective juror may be excluded for cause because his views on capital punishment would prevent or substantially impair the performance of his duties as a juror in accordance with his instructions and his oath under La. Code Crim. Proc. Ann. art. 798(2)(a). State v. Tyler, 1998 La. LEXIS 2675 (Sept. 9, 1998).

Trial court did not err in dismissing four prospective jurors for cause; dismissal based on the jurors’ specific statements that they would not be able to recommend the death penalty was proper pursuant to La. Code Crim. Proc. Ann. art. 798. State v. Durham, 673 So. 2d 1103, 1996 La. App. LEXIS 870 (Apr. 16, 1996).

Potential juror was properly excluded from a panel hearing a death penalty case because of the potential juror’s opposition to the imposition of the death penalty where the potential juror admitted that he could not consider the death penalty regardless of what the evidence showed, and questioning by the judge, the State, and the defense revealed that the potential juror was extremely opposed to the death penalty. State v. Lindsey, 543 So. 2d 886, 1989 La. LEXIS 829 (May 1, 1989), writ of certiorari denied by 494 U.S. 1074, 110 S. Ct. 1796, 108 L. Ed. 2d 798, 1990 U.S. LEXIS 1742, 58 U.S.L.W. 3628 (1990).

Defendant was not entitled to jurors who stated that they would not impose the death penalty, because under La. Code Crim. Proc. Ann. art. 798, a death qualified jury did not violate defendant’s to a jury representing a cross-section of the community. State v. Tassin, 536 So. 2d 402, 1988 La. LEXIS 2440 (Dec. 12, 1988), writ of certiorari denied by 493 U.S. 874, 110 S. Ct. 205, 107 L. Ed. 2d 159, 1989 U.S. LEXIS 4610, 58 U.S.L.W. 3218 (1989).

Pursuant to La. Code Crim. Proc. Ann. art. 798(2), the trial court did not err by granting the prosecutor’s challenge for cause of four prospective jurors because of their opposition to the death penalty, as the jurors indicated that they would automatically vote against the death penalty or could not be impartial. State v. Copeland, 530 So. 2d 526, 1988 La. LEXIS 641 (Apr. 11, 1988), writ of certiorari denied by 489 U.S. 1091, 109 S. Ct. 1558, 103 L. Ed. 2d 860, 1989 U.S. LEXIS 1554, 57 U.S.L.W. 3621 (1989).

Potential jurors who expressed no unalterable opposition to imposition of the death penalty in general, but who indicated that they would not recommend death upon conviction of a defendant who was partially or borderline mentally retarded, were properly removed for cause upon the State’s challenge under La. Code Crim. Proc. Ann. art. 798(2). State v. Comeaux, 514 So. 2d 84, 1987 La. LEXIS 9851 (Sept. 9, 1987).

Potential jurors’ unalterable opposition to imposition of the death penalty on borderline retardates gives rise to a valid challenge for cause under La. Code Crim. Proc. Ann. art. 798(2) and Witherspoon, in cases where defendant is borderline mentally retarded. State v. Comeaux, 514 So. 2d 84, 1987 La. LEXIS 9851 (Sept. 9, 1987).

Trial court did not err in denying a motion to quash the indictment in a capital case and rejecting defendant’s argument that a “death-qualified” jury under La. Code Crim. Proc. Ann. art. 798 resulted in a denial of his right to a jury drawn from a fair cross-section of the community, and further resulted in the empanelment of a conviction-prone jury in violation of his right to a fair and impartial jury. State v. Comeaux, 514 So. 2d 84, 1987 La. LEXIS 9851 (Sept. 9, 1987).

Death-qualification of the jury under the more stringent standard of Witherspoon, as incorporated in La. Code Crim. Proc. Ann. art. 798(2), does not violate a defendant’s constitutional right to a jury drawn from a fair cross-section of the community and does not result in the empanelment of a conviction-prone jury in violation of his right to a fair and impartial jury. State v. Comeaux, 514 So. 2d 84, 1987 La. LEXIS 9851 (Sept. 9, 1987).

Exclusion of jurors under La. Code Crim. Proc. Ann. art. 798(2) did not violate the Sixth Amendment or the fair cross section requirement for juries. State v. Hollingsworth, 493 So. 2d 244, 1986 La. App. LEXIS 7502 (Aug. 6, 1986).

Defendant did not meet his burden on his constitutionality claim that the procedures employed for removing a juror due to their opinion on capital punishment were unconstitutional because the prosecution did not challenge any of the jurors or remove any jurors due to their opinion about capital punishment. State v. Bowman, 491 So. 2d 1380, 1986 La. App. LEXIS 7275 (June 25, 1986), writ of certiorari denied by 498 So. 2d 13, 1986 La. LEXIS 8040 (La. 1986).

La. Code Crim. Proc. Ann. art. 798(2), which allowed for the exclusion of potential jurors that indicated opposition to the death penalty, was constitutional and did not prevent a defendant from having a fair cross section of jurors, or result in a death qualified jury that was biased in favor of the state on the issue of guilt and death as a penalty for first degree murder. State v. Ward, 483 So. 2d 578, 1986 La. LEXIS 5564 (Jan. 23, 1986), writ of certiorari denied by 479 U.S. 871, 107 S. Ct. 244, 93 L. Ed. 2d 168, 1986 U.S. LEXIS 4146, 55 U.S.L.W. 3236 (1986).

Trial judge properly excluded those jurors who expressed an unalterable opposition to the death penalty. State v. Lasseigne, 464 So. 2d 1097, 1985 La. App. LEXIS 8425 (Mar. 6, 1985), writ of certiorari denied by 468 So. 2d 1204, 1985 La. LEXIS 8819 (La. 1985).

Defendant had no grounds to complain of the denial of his motion to quash after two jurors were properly excused for cause in compliance with La. Code Crim. Proc. Ann. art. 798(2) because the State used only eight of 12 peremptory challenges to which it was entitled, La. Code Crim. Proc. Ann. art. 800, and defendant, by the jury’s verdict of second-degree murder, was insulated from the death penalty. State v. Jackson, 450 So. 2d 621, 1984 La. LEXIS 8821 (Apr. 2, 1984).

Trial court did not err by allowing the state to challenge a juror based on his inability to impose the death penalty;if any error occurred in not following the requirements of La. Code Crim. Proc. Ann. art. 798, the error went to the sentence and not the conviction. State v. Reed, 448 So. 2d 794, 1984 La. App. LEXIS 8453 (Mar. 26, 1984), review denied by 452 So. 2d 696, 1984 La. LEXIS 9360 (La. 1984).

At the sentencing trial of a defendant who had already been convicted of first-degree murder, a prospective juror who would not consider the death penalty under any circumstance was properly excluded from the jury for cause. State v. Watson, 449 So. 2d 1321, 1984 La. LEXIS 8440 (Feb. 27, 1984), writ of certiorari denied by 469 U.S. 1181, 105 S. Ct. 939, 83 L. Ed. 2d 952, 1985 U.S. LEXIS 655, 53 U.S.L.W. 3507 (1985).

State, pursuant to precedent, could strike from a jury venire and bar from jury service those whose beliefs about capital punishment would lead them to ignore the law or violate their oaths in a capital case; thus the striking of four venire members during voir dire who stated they would not render a death sentence verdict under any circumstance was not error. State v. Kirkpatrick, 443 So. 2d 546, 1983 La. LEXIS 12330 (Nov. 28, 1983), writ of certiorari denied by 466 U.S. 993, 104 S. Ct. 2374, 80 L. Ed. 2d 847 (1984).

Trial court in a death penalty case properly excluded from service a potential juror who stated that she would never be able to impose the death penalty and that she probably would impose it in the case of a mass-murderer like Adolph Hitler or Charles Manson. State v. Nicholson, 437 So. 2d 849, 1983 La. LEXIS 11385 (Sept. 2, 1983).

Jurors who were excused because they were averse to the death penalty had each stated that he or she could not vote to impose that ultimate penalty even in light of evidence which might be developed in the trial or in consideration of the law which would govern the case, so, even though they were not unalterably opposed to the death penalty, the jurors were properly excused for cause. State v. James, 431 So. 2d 399, 1983 La. LEXIS 10347 (Apr. 4, 1983), writ of certiorari denied by 464 U.S. 908, 104 S. Ct. 263, 78 L. Ed. 2d 247 (1983).

Trial court properly allowed the State eight challenges for cause under La. Code Crim. Proc. Ann. art. 798(2) where those jurors stated during voir dire examination that they could under no circumstances consider the death penalty, and excusing those jurors did not unconstitutionally bias a jury with respect to defendant’s guilt, or deny him the right to be tried by a jury representing a cross section of the community. State v. Edwards, 419 So. 2d 881, 1982 La. LEXIS 11766 (Sept. 7, 1982).

It was not unconstitutional to allow the State to exclude jurors who oppose the death penalty without first showing that such opposition would interfere with their ability to determine guilt or innocence. State v. Berry, 391 So. 2d 406, 1980 La. LEXIS 9080 (Sept. 4, 1980), writ of certiorari denied by 451 U.S. 1010, 101 S. Ct. 2347, 68 L. Ed. 2d 863, 1981 U.S. LEXIS 2179, 49 U.S.L.W. 3864 (1981).

Juror was properly excused from defendant’s first degree murder trial pursuant to La. Code Crim. Proc. Ann. art. 798(2), where she expressed very clear and specific opposition to the death penalty and indicated that she would under no circumstances be able to impose such a penalty. State v. Prejean, 379 So. 2d 240, 1979 La. LEXIS 7477 (Nov. 29, 1979), writ of certiorari denied by 449 U.S. 891, 101 S. Ct. 253, 66 L. Ed. 2d 119 (1980).

Exclusion of jurors who would not impose the death penalty regardless of the evidence presented by the State in defendant’s case was permitted under the language of La. Code Crim. Proc. Ann. art. 798. State v. Martin, 376 So. 2d 300, 1979 La. LEXIS 6068 (Oct. 8, 1979), writ of certiorari denied by 449 U.S. 998, 101 S. Ct. 540, 66 L. Ed. 2d 297, 1980 U.S. LEXIS 4047, 49 U.S.L.W. 3370 (1980).

In defendant’s trial for first degree murder, the trial court did not err in sustaining the State’s 11 challenges for cause based on the prospective jurors’ sentiments toward the death penalty; the challenges were properly allowed under La. Code Crim. Proc. Ann. art. 798(2) because the jurors indicated that they would automatically vote against the imposition of capital punishment without regard to any evidence that might be developed in the trial of the case before them. State v. George, 371 So. 2d 762, 1979 La. LEXIS 6459 (May 21, 1979), writ of certiorari denied by 444 U.S. 953, 100 S. Ct. 430, 62 L. Ed. 2d 325, 1979 U.S. LEXIS 3749 (1979).

Prospective jurors who stated that they could not consider returning a verdict of death in defendant’s trial for first degree murder were properly excused in compliance with La. Code Crim. Proc. Ann. art. 798(2); their opposition to the death penalty did not come within the definition of “any other relevant mitigating circumstance” listed in La. Code Crim. Proc. Ann. art. 905.5, as those circumstances were related to the offender and not to the moral convictions and sentiments of the juror. State v. Unger, 362 So. 2d 1095, 1978 La. LEXIS 6324 (Sept. 5, 1978).

It was permissible for the prosecution, in defendant’s trial for aggravated rape, to exclude jurors who stated in advance of trial that they could not even consider returning a verdict of death or that their attitude about the death penalty prevented them from making an impartial decision as to defendant’s guilt. State v. Drew, 360 So. 2d 500, 1978 La. LEXIS 7599 (May 22, 1978), writ of certiorari denied by 439 U.S. 1059, 99 S. Ct. 820, 59 L. Ed. 2d 25, 1979 U.S. LEXIS 215 (1979).

In defendant’s trial for rape, nine jurors were properly excused for cause, where the State challenged the jurors because they stated that, regardless of the evidence, they would not concur in a verdict of guilty of aggravated rape because of their refusal to apply the death penalty required by law upon conviction. State v. Mitchell, 356 So. 2d 974, 1978 La. LEXIS 7273 (Mar. 6, 1978), writ of certiorari denied by 439 U.S. 926, 99 S. Ct. 310, 58 L. Ed. 2d 319, 1978 U.S. LEXIS 3559 (1978).

There was no constitutional bar to excluding from jury service 25 veniremen who indicated that under no circumstances would they impose the death penalty. State v. Roberts, 331 So. 2d 11, 1976 La. LEXIS 3922 (Mar. 29, 1976), reversed by 431 U.S. 633, 97 S. Ct. 1993, 52 L. Ed. 2d 637, 1977 U.S. LEXIS 102, 5 Ohio Op. 3d 252 (1977).

••• Fair Cross-Section Challenges

•••• General Overview. — Trial court did not err in denying a motion to quash the indictment in a capital case and rejecting defendant’s argument that a “death-qualified” jury under La. Code Crim. Proc. Ann. art. 798 resulted in a denial of his right to a jury drawn from a fair cross-section of the community, and further resulted in the empanelment of a conviction-prone jury in violation of his right to a fair and impartial jury. State v. Comeaux, 514 So. 2d 84, 1987 La. LEXIS 9851 (Sept. 9, 1987).

Death-qualification of the jury under the more stringent standard of Witherspoon, as incorporated in La. Code Crim. Proc. Ann. art. 798(2), does not violate a defendant’s constitutional right to a jury drawn from a fair cross-section of the community and does not result in the empanelment of a conviction-prone jury in violation of his right to a fair and impartial jury. State v. Comeaux, 514 So. 2d 84, 1987 La. LEXIS 9851 (Sept. 9, 1987).

In his trial for first degree murder, the defendant failed to show that La. Code Crim. Proc. Ann. art. 798(2), which allowed the State to challenge for cause any juror in a capital case that was opposed to capital punishment, resulted in an unconstitutional exclusion of a disproportionate percentage of blacks as jurors. State v. Prestridge, 507 So. 2d 1271, 1987 La. App. LEXIS 9561 (May 13, 1987), writ of certiorari denied by 512 So. 2d 439, 1987 La. LEXIS 9922 (La. 1987).

•• Disqualification & Removal of Jurors

••• General Overview. — In defendant’s trial for first degree murder, where two prospective jurors had expressed a predisposition to the death penalty, on appeal, defendant had no valid Witherspoon complaints, because the jury did not recommend the death penalty, and the assignment of error was meritless. State v. Turner, 859 So. 2d 911, 2003 La. App. LEXIS 2985 (Oct. 29, 2003), writ of certiorari denied by La. 2003-3400, 871 So. 2d 347, 2004 La. LEXIS 1019 (La. Mar. 26, 2004).

La. Code Crim. Proc. Ann. art. 787 shall be read in pari material with La. Code. Crim. Proc. Ann. arts. 797, 798, which set forth the grounds upon which a juror may be challenged for cause. State v. Letulier, 750 So. 2d 784, 1998 La. LEXIS 2336 (July 8, 1998).

•• Peremptory Challenges

••• General Overview. — Defendant had no grounds to complain of the denial of his motion to quash after two jurors were properly excused for cause in compliance with La. Code Crim. Proc. Ann. art. 798(2) because the State used only eight of 12 peremptory challenges to which it was entitled, La. Code Crim. Proc. Ann. art. 800, and defendant, by the jury’s verdict of second-degree murder, was insulated from the death penalty. State v. Jackson, 450 So. 2d 621, 1984 La. LEXIS 8821 (Apr. 2, 1984).

• Sentencing

•• Capital Punishment

••• Bifurcated Trials. — Even though the State did not seek the death penalty, the jury did not impose it, and the issue was to be addressed in a sentencing hearing after the guilt phase of the trial, it was not error for the trial court to permit the district attorney to excuse prospective jurors for cause based on their scruples about capital punishment, La. Code Crim. Proc. Ann. art. 798(2). State v. Procell, 365 So. 2d 484, 1978 La. LEXIS 5477 (Nov. 13, 1978), writ of certiorari denied by 441 U.S. 944, 99 S. Ct. 2164, 60 L. Ed. 2d 1046, 1979 U.S. LEXIS 1838 (1979).

••• Death-Qualified Jurors. — Where a potential juror’s voir dire responses as a whole indicated that before she would vote to impose capital punishment, she would require absolute certainty, which was an impossible burden for the state, trial court did not abuse its wide discretion in removing the juror for cause under La. Code Crim. Proc. Ann. art. 798(2). State v. Edwards, 750 So. 2d 893, 1999 La. LEXIS 1716 (July 2, 1999), writ of certiorari denied by 528 U.S. 1026, 120 S. Ct. 542, 145 L. Ed. 2d 421, 1999 U.S. LEXIS 7888, 68 U.S.L.W. 3353 (1999), remanded by La. 02-0514, 841 So. 2d 768, 2003 La. LEXIS 724 (La. Mar. 21, 2003).

Under La. Code Crim. Proc. Ann. art. 797 and La. Code Crim. Proc. Ann. art. 798(2), jurors were properly dismissed for cause based on their views of capital punishment and their lack of impartiality. State v. Wessinger, 736 So. 2d 162, 1999 La. LEXIS 1601 (May 28, 1999), writ of certiorari denied by 528 U.S. 1050, 120 S. Ct. 589, 145 L. Ed. 2d 489, 1999 U.S. LEXIS 8089, 68 U.S.L.W. 3366 (1999).

Where a venireman’s testimony indicated that “no significant prior criminal history” would have been the overriding consideration for him in determining the appropriateness of the death penalty, he was properly excused for cause. State v. Frost, 727 So. 2d 417, 1998 La. LEXIS 3510 (Dec. 1, 1998).

Where a venireperson’s testimony that she could indeed put her reservations about capital punishment aside conflicted with remarks to the contrary on her jury questionnaire and her responses to questions asked of her by the court and by the prosecution, she was properly excused for cause. State v. Frost, 727 So. 2d 417, 1998 La. LEXIS 3510 (Dec. 1, 1998).

Defendant was not entitled to jurors who stated that they would not impose the death penalty, because under La. Code Crim. Proc. Ann. art. 798, a death qualified jury did not violate defendant’s to a jury representing a cross-section of the community. State v. Tassin, 536 So. 2d 402, 1988 La. LEXIS 2440 (Dec. 12, 1988), writ of certiorari denied by 493 U.S. 874, 110 S. Ct. 205, 107 L. Ed. 2d 159, 1989 U.S. LEXIS 4610, 58 U.S.L.W. 3218 (1989).

Two prospective jurors were properly excused under La. Code Crim. Proc. Ann. art. 798(2)(a), when, although they stated that they might vote for the death penalty under some circumstances, such as if the defendant was Charles Manson, their prejudice was against the death penalty. State v. Brown, 514 So. 2d 99, 1987 La. LEXIS 10238 (Oct. 19, 1987), writ of certiorari denied by 486 U.S. 1017, 108 S. Ct. 1754, 100 L. Ed. 2d 216, 1988 U.S. LEXIS 2208, 56 U.S.L.W. 3790 (1988).

In his trial for first degree murder, the defendant failed to show that La. Code Crim. Proc. Ann. art. 798(2), which allowed the State to challenge for cause any juror in a capital case that was opposed to capital punishment, resulted in an unconstitutional exclusion of a disproportionate percentage of blacks as jurors. State v. Prestridge, 507 So. 2d 1271, 1987 La. App. LEXIS 9561 (May 13, 1987), writ of certiorari denied by 512 So. 2d 439, 1987 La. LEXIS 9922 (La. 1987).

There was no merit to defendant’s contention that the constitutional right to a trial by jury selected from a fair cross-section of the community was violated where prospective jurors had been properly excluded under La. Code Crim. Proc. Ann. art. 798 and Witherspoon; furthermore, defendant’s mere contention that such a death-qualified jury was more likely to convict and a federal district court opinion, which was not a part of the case record, did not sway the court to defendant’s point of view. State v. Glass, 455 So. 2d 659, 1984 La. LEXIS 8993 (May 14, 1984), writ of certiorari denied by 471 U.S. 1080, 105 S. Ct. 2159, 85 L. Ed. 2d 514, 1985 U.S. LEXIS 1731 (1985).

Jurors who were excused because they were averse to the death penalty had each stated that he or she could not vote to impose that ultimate penalty even in light of evidence which might be developed in the trial or in consideration of the law which would govern the case, so, even though they were not unalterably opposed to the death penalty, the jurors were properly excused for cause. State v. James, 431 So. 2d 399, 1983 La. LEXIS 10347 (Apr. 4, 1983), writ of certiorari denied by 464 U.S. 908, 104 S. Ct. 263, 78 L. Ed. 2d 247 (1983).

Trial judge did not improperly restrict defense counsel’s voir dire questions regarding jurors’ attitudes toward the death penalty, and properly excluded from the jury, pursuant to La. Code Crim. Proc. Ann. art. 798(2), persons who could not consider returning a death sentence. State v. Perry, 420 So. 2d 139, 1982 La. LEXIS 11779 (Sept. 7, 1982), writ of certiorari denied by 461 U.S. 961, 103 S. Ct. 2438, 77 L. Ed. 2d 1322 (1983).

Jurors who indicated an inability or unwillingness to impose a sentence of death under any circumstances were properly excused under La. Code Crim. Proc. Ann. art. 798(2) from a defendant’s trial for first degree murder. State v. Brown, 414 So. 2d 689, 1982 La. LEXIS 11023 (May 17, 1982).

Exclusion of jurors who would not impose the death penalty regardless of the evidence presented by the State in defendant’s case was permitted under the language of La. Code Crim. Proc. Ann. art. 798. State v. Martin, 376 So. 2d 300, 1979 La. LEXIS 6068 (Oct. 8, 1979), writ of certiorari denied by 449 U.S. 998, 101 S. Ct. 540, 66 L. Ed. 2d 297, 1980 U.S. LEXIS 4047, 49 U.S.L.W. 3370 (1980).

Under La. Code Crim. Proc. Ann. art. 798(2), the State could properly challenge jurors for cause where they testified that they were either completely opposed to the death penalty or that their attitudes toward the death penalty would prevent them from making an impartial determination as to defendant’s guilt; a juror who declared an inability to abide by the law and impose the death penalty when the law ordained it was not a legally acceptable juror. State v. Welch, 368 So. 2d 965, 1979 La. LEXIS 7298 (Jan. 29, 1979).

Even though the State did not seek the death penalty, the jury did not impose it, and the issue was to be addressed in a sentencing hearing after the guilt phase of the trial, it was not error for the trial court to permit the district attorney to excuse prospective jurors for cause based on their scruples about capital punishment, La. Code Crim. Proc. Ann. art. 798(2). State v. Procell, 365 So. 2d 484, 1978 La. LEXIS 5477 (Nov. 13, 1978), writ of certiorari denied by 441 U.S. 944, 99 S. Ct. 2164, 60 L. Ed. 2d 1046, 1979 U.S. LEXIS 1838 (1979).

Trial court did not commit prejudicial error when it allowed the State to excuse four prospective jurors for cause based on their opposition to capital punishment pursuant to La. Code Crim. Proc. Ann. art. 798(2). State v. Calloway, 343 So. 2d 694, 1976 La. LEXIS 5029 (Dec. 13, 1976).

••• Mitigating Circumstances. — Prospective jurors who stated that they could not consider returning a verdict of death in defendant’s trial for first degree murder were properly excused in compliance with La. Code Crim. Proc. Ann. art. 798(2); their opposition to the death penalty did not come within the definition of “any other relevant mitigating circumstance” listed in La. Code Crim. Proc. Ann. art. 905.5, as those circumstances were related to the offender and not to the moral convictions and sentiments of the juror. State v. Unger, 362 So. 2d 1095, 1978 La. LEXIS 6324 (Sept. 5, 1978).

• Appeals

•• Standards of Review

••• Abuse of Discretion

•••• General Overview. — Trial court did not abuse its discretion in denying defendant’s challenges for cause of several jurors under La. Code Crim. Proc. Ann. art. 797 based on their attitudes toward capital punishment because, under the standard for evaluating challenges for cause set forth in La. Code Crim. Proc. Ann. art. 798(2)(a)(b), each of the challenged jurors, after initially wavering in his or her opinion concerning the death penalty, ultimately stated that he or she could consider the mitigating factors in determining an appropriate sentence. State v. Ledet, 792 So. 2d 160, 2001 La. App. LEXIS 1806 (July 30, 2001), writ denied by La. 2001-2451, 825 So. 2d 1185, 2002 La. LEXIS 2809 (La. Sept. 30, 2002).

EVIDENCE

• Procedural Considerations

•• Circumstantial & Direct Evidence. — Under La. Code Crim. Proc. Ann. art. 798(3), circumstantial evidence is not inherently less reliable than direct evidence. State v. McGuffey, 486 So. 2d 1101, 1986 La. App. LEXIS 6527 (Apr. 2, 1986).

Art. 799. Number of peremptory challenges.

In trials of offenses punishable by death or necessarily by imprisonment at hard labor, each defendant shall have twelve peremptory challenges, and the state twelve for each defendant. In all other cases, each defendant shall have six peremptory challenges, and the state six for each defendant. (Acts 1983, No. 495, § 1; Acts 1985, No. 952, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article makes no change in the law.

(b) Although the court has the discretion to limit the examination of jurors on voir dire, it is an abuse of that discretion to limit the examination to such an extent that the right of rejection by peremptory challenge cannot be exercised intelligently. The state and the defendant have the right to ask questions not only to show that there exists proper grounds for a challenge for cause, but also to elicit facts to enable them to decide whether or not to make a peremptory challenge. State v. Henry, 196 La. 217, 198 So. 910 (1940); State v. Hills, 241 La. 345, 129 So.2d 12 (1961). This right is an adjunct of the right given to the state and to the defendant to examine prospective jurors. See Comment (d) under Art. 786.

(c) For the number of peremptory challenges allowed in the case of alternate jurors see Art. 789.
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CONSTITUTIONAL LAW

• Congressional Duties & Powers

•• Ex Post Facto Clause & Bills of Attainder

••• General Overview. — Amendment that reduced the number of peremptory challenges from 12 to 8 was constitutional and the application of the amending act was determined by the time that the trial commenced, not when the offense was committed. State v. Williams, 464 So. 2d 443, 1985 La. App. LEXIS 8326 (Feb. 26, 1985).

Amendment that reduced the number of available peremptory challenges from 12 to 8 was not ex post facto because it did not materially impair defendant’s right to have his guilt determined according to the law as it existed when the offense was committed. State v. Floyd, 458 So. 2d 597, 1984 La. App. LEXIS 9705 (Oct. 10, 1984).

• Bill of Rights

•• Fundamental Rights

••• Criminal Process

•••• Right to Jury Trial. — Where defendant in a murder prosecution used all of his 12 preemptory challenges, trial court’s erroneous ruling depriving him of one of his preemptory challenges constituted a substantial violation of his constitutional and statutory rights, requiring reversal of the conviction and sentence for murder. State v. Brown, 715 So. 2d 566, 1998 La. App. LEXIS 1532 (June 10, 1998), writ denied by La. 98-1790, 724 So. 2d 773, 1998 La. LEXIS 2842 (La. Sept. 23, 1998).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Homicide

••• Murder

•••• General Overview. — In a trial for second degree murder, the trial court pursuant to La. Code Crim. Proc. Ann. art. 799 was not required to grant the defendant additional peremptory challenges after one juror was excused from jury duty on the basis of a note from her physician. State v. Mitchell, 412 So. 2d 547, 1982 La. LEXIS 10637 (Apr. 5, 1982).

• Juries & Jurors

•• Challenges for Cause

••• General Overview. — In a sexual abuse case, defendant was unable to show any prejudice resulted from a trial court’s denial of a motion to strike a juror for cause where defendant failed to use all six of the peremptory challenges available; defendant used only five challenges during the regular jury selection, and the sixth challenge was not used until the alternate jurors were selected. State v. Hotard, 864 So. 2d 748, 2003 La. App. LEXIS 3663 (Dec. 30, 2003).

Where a defendant charged with seven counts of distribution of heroin and one count of possession with intent to distribute heroin exhausted his peremptory challenges, the trial court did not err in denying a challenge for cause where a juror indicated that they were able to listen to all the facts then form their own opinion and follow the law as given to him. State v. Flowers, 782 So. 2d 685, 2001 La. App. LEXIS 601 (Mar. 7, 2001), writ denied by La. 2001-1175, 811 So. 2d 896, 2002 La. LEXIS 913 (La. Mar. 15, 2002).

Where defendant’s peremptory challenge sheet, which was part of the record, showed that he exercised only eight of the twelve peremptory challenges that authorized by La. Code Crim. Proc. Ann. art. 799, the court was not required to reach the issue of whether the trial judge erroneously denied the challenges for cause that were the subject of this assignment of error. State v. Wessinger, 736 So. 2d 162, 1999 La. LEXIS 1601 (May 28, 1999), writ of certiorari denied by 528 U.S. 1050, 120 S. Ct. 589, 145 L. Ed. 2d 489, 1999 U.S. LEXIS 8089, 68 U.S.L.W. 3366 (1999).

Defendant could not attack the trial court’s granting of a challenge for cause by the State, where the State used only six of its eight peremptory challenges. State v. Roux, 487 So. 2d 1226, 1986 La. App. LEXIS 6282 (Mar. 5, 1986), writ of certiorari denied by 489 So. 2d 244, 1986 La. LEXIS 6570 (La. 1986).

Even assuming that the trial court erred in granting the State’s request to challenge for cause a particular juror, defendant was not afforded a ground for complain, as the State exercised only two of its eight peremptory challenges. State v. Wilson, 467 So. 2d 503, 1985 La. LEXIS 8035 (Feb. 26, 1985), writ of certiorari denied by 474 U.S. 911, 106 S. Ct. 281, 88 L. Ed. 2d 246, 1985 U.S. LEXIS 5002 (1985).

Because the State did not exhaust the 12 peremptory challenges permitted it in a trial of an offense punishable by death, even if the trial court erroneously granted the State’s request that one juror be excused for cause, the defendant could not challenge the ruling on appeal. State v. James, 431 So. 2d 399, 1983 La. LEXIS 10347 (Apr. 4, 1983), writ of certiorari denied by 464 U.S. 908, 104 S. Ct. 263, 78 L. Ed. 2d 247 (1983).

•• Challenges to Jury Venire

••• Bias & Prejudice

•••• General Overview. — Trial court erred in denying defendant’s challenges to excuse two jurors where defendant had exhausted all of his peremptory challenges under La. Code Crim. Proc. Ann. art. 766; pursuant to La. Code Crim. Proc. Ann. art. 797, defendant raised the possibility of the jurors’ partiality and bias. State v. Wright, 741 So. 2d 737, 1999 La. App. LEXIS 1501 (May 19, 1999).

••• Equal Protection Challenges

•••• General Overview. — Defendant met his burden of coming forward with a racially neutral reason for striking a white venireperson where the venireperson was the son of a deputy sheriff and the justice of the peace who signed the warrant for defendant’s arrest; by sustaining the prosecutor’s Batson objection to the defendant’s peremptory strike, the trial court effectively denied the defendant his right to exercise his challenge in violation of La. Const. art. 1, § 17 (1974), and La. Code Crim. Proc. Ann. art. 799. State v. Wilson, 632 So. 2d 861, 1994 La. App. LEXIS 338 (Feb. 23, 1994).

•• Disqualification & Removal of Jurors

••• General Overview. — Where a juror suffered a gunshot and another became ill after being sworn but before completion of the panel, the trial court acted properly in accordance with La. Code Crim. Proc. Ann. art. 796 in excusing the two jurors and proceeding with selection to complete the panel, and a grant of additional peremptory challenges was not required under La. Code Crim. Proc. Ann. arts. 796 and 799. State v. Polzin, 536 So. 2d 667, 1988 La. App. LEXIS 2762 (Dec. 14, 1988), writ of certiorari denied by 541 So. 2d 870, 1989 La. LEXIS 1077 (La. 1989).

•• Peremptory Challenges

••• General Overview. — In a sexual abuse case, defendant was unable to show any prejudice resulted from a trial court’s denial of a motion to strike a juror for cause where defendant failed to use all six of the peremptory challenges available; defendant used only five challenges during the regular jury selection, and the sixth challenge was not used until the alternate jurors were selected. State v. Hotard, 864 So. 2d 748, 2003 La. App. LEXIS 3663 (Dec. 30, 2003).

Where a defendant charged with seven counts of distribution of heroin and one count of possession with intent to distribute heroin exhausted his peremptory challenges, the trial court did not err in denying a challenge for cause where a juror indicated that they were able to listen to all the facts then form their own opinion and follow the law as given to him. State v. Flowers, 782 So. 2d 685, 2001 La. App. LEXIS 601 (Mar. 7, 2001), writ denied by La. 2001-1175, 811 So. 2d 896, 2002 La. LEXIS 913 (La. Mar. 15, 2002).

Where the defense exhausted its 12 peremptory challenges under La. Code Crim. Proc. Ann. art. 799, prejudice was presumed from an error by the trial court in ruling on cause challenges, and the appellate court was required to review denials of the defendant’s cause challenges on their merits. State v. Hoffman, 768 So. 2d 542, 2000 La. LEXIS 977 (Apr. 11, 2000), writ of certiorari denied by 531 U.S. 946, 121 S. Ct. 345, 148 L. Ed. 2d 277, 2000 U.S. LEXIS 6945, 69 U.S.L.W. 3268 (2000).

Trial court erred in denying defendant’s challenges to excuse two jurors where defendant had exhausted all of his peremptory challenges under La. Code Crim. Proc. Ann. art. 766; pursuant to La. Code Crim. Proc. Ann. art. 797, defendant raised the possibility of the jurors’ partiality and bias. State v. Wright, 741 So. 2d 737, 1999 La. App. LEXIS 1501 (May 19, 1999).

Where defendant in a murder prosecution used all of his 12 preemptory challenges, trial court’s erroneous ruling depriving him of one of his preemptory challenges constituted a substantial violation of his constitutional and statutory rights, requiring reversal of the conviction and sentence for murder. State v. Brown, 715 So. 2d 566, 1998 La. App. LEXIS 1532 (June 10, 1998), writ denied by La. 98-1790, 724 So. 2d 773, 1998 La. LEXIS 2842 (La. Sept. 23, 1998).

Trial court did not err when it denied defendant’s Batson challenge on the ground that he produced no evidence that racial discrimination prompted the State’s exercise of five of its peremptory challenges under La. Code Crim. Proc. Ann. art. 799. State v. Joe, 678 So. 2d 586, 1996 La. App. LEXIS 1389 (July 26, 1996), writ denied by La. 97-0559, 703 So. 2d 16, 1997 La. LEXIS 3421 (La. Oct. 31, 1997).

Under La. Code Crim. Proc. Ann. art. 800, prejudice was presumed where defendant’s challenge for cause under La. Code Crim. Proc. Ann. art. 797(2) was erroneously denied, and his six peremptory challenges under La. Code Crim. Proc. Ann. art. 799 were exhausted. State v. Mathis, 675 So. 2d 1217, 1996 La. App. LEXIS 1124 (June 5, 1996), writ of certiorari denied by La. 96-1710, 691 So. 2d 79, 1997 La. LEXIS 853 (La. Mar. 21, 1997).

Ruling that prohibited co-defendants from conferring with each other before they simultaneously exercised their peremptory challenges deprived each co-defendant of his individual right to intelligently exercise his 12 peremptory challenges. State v. Kennedy, 584 So. 2d 702, 1991 La. App. LEXIS 2093 (July 29, 1991), writ of certiorari denied by 590 So. 2d 589, 1992 La. LEXIS 46 (La. 1992).

Amendment that reduced the number of peremptory challenges from 12 to 8 was constitutional and the application of the amending act was determined by the time that the trial commenced, not when the offense was committed. State v. Williams, 464 So. 2d 443, 1985 La. App. LEXIS 8326 (Feb. 26, 1985).

Even assuming that the trial court erred in granting the State’s request to challenge for cause a particular juror, defendant was not afforded a ground for complain, as the State exercised only two of its eight peremptory challenges. State v. Wilson, 467 So. 2d 503, 1985 La. LEXIS 8035 (Feb. 26, 1985), writ of certiorari denied by 474 U.S. 911, 106 S. Ct. 281, 88 L. Ed. 2d 246, 1985 U.S. LEXIS 5002 (1985).

La. Acts 1983, No. 495, which reduced the number of peremptory challenges from 12 to 8 in capital and hard felony cases, under former La. Code Crim. Proc. Ann. art. 799, is determined by the time when the trial commenced and not the time when the offense was committed. State v. Edwards, 459 So. 2d 1291, 1984 La. App. LEXIS 10004 (Nov. 20, 1984), writ of certiorari dismissed by 1987 U.S. Dist. LEXIS 9089 (E.D. La. Sept. 28, 1987).

In La. Code Crim. Proc. Ann. art. 799, the reduction of the number of peremptory challenges available to both the State and to defendants, is procedural and may have retroactive effect without violating the constitutional prohibition against ex post facto laws. State v. Ledet, 458 So. 2d 1024, 1984 La. App. LEXIS 9820 (Nov. 7, 1984), writ of certiorari denied by 462 So. 2d 1263, 1985 La. LEXIS 7932 (La. 1985).

Amendment that reduced the number of available peremptory challenges from 12 to 8 was not ex post facto because it did not materially impair defendant’s right to have his guilt determined according to the law as it existed when the offense was committed. State v. Floyd, 458 So. 2d 597, 1984 La. App. LEXIS 9705 (Oct. 10, 1984).

In a rape trial, the court’s allowance of the State to use the number of peremptory challenges permitted by La. Code Crim. Proc. Ann. art. 799 was not error; article 799 did not infringe upon the defendant’s right to make peremptory challenges under La. Const. art. I, § 17. State v. Handley, 453 So. 2d 1242, 1984 La. App. LEXIS 9226 (June 26, 1984), writ of certiorari denied by 457 So. 2d 1199, 1984 La. LEXIS 9713 (La. 1984).

Because the State did not exhaust the 12 peremptory challenges permitted it in a trial of an offense punishable by death, even if the trial court erroneously granted the State’s request that one juror be excused for cause, the defendant could not challenge the ruling on appeal. State v. James, 431 So. 2d 399, 1983 La. LEXIS 10347 (Apr. 4, 1983), writ of certiorari denied by 464 U.S. 908, 104 S. Ct. 263, 78 L. Ed. 2d 247 (1983).

Under La. Code Crim. Proc. Ann. art. 799, a criminal defendant on trial for aggravated burglary and forcible rape was entitled to 12 peremptory challenges; joinder of the two charges did not increase the amount of peremptory challenges to 24 because the article applied to trials of offenses punishable by death or necessarily imprisonment at hard labor. State v. Smith, 430 So. 2d 31, 1983 La. LEXIS 12555 (Feb. 23, 1983).

In a trial for second degree murder, the trial court pursuant to La. Code Crim. Proc. Ann. art. 799 was not required to grant the defendant additional peremptory challenges after one juror was excused from jury duty on the basis of a note from her physician. State v. Mitchell, 412 So. 2d 547, 1982 La. LEXIS 10637 (Apr. 5, 1982).

Where defendant was charged with aggravated rape, absent a showing of systematic exclusion of persons of a given race from jury service, the prosecutor’s discretionary exercise of the peremptory challenges allowed him by law, La. Code Crim. Proc. Ann. art. 799, did not present an issue for judicial review as to abuse. State v. Fletcher, 341 So. 2d 340, 1976 La. LEXIS 5321 (Dec. 13, 1976).

In a joint trial of three defendants, who were all represented by the same counsel, each peremptory challenge had to be allotted to a specific defendant in order for the record to reflect whether a particular defendant exhausted his peremptory challenges prior to the completion of the jury panel. State v. Nix, 327 So. 2d 301, 1975 La. LEXIS 5233 (Dec. 8, 1975).

Pursuant to La. Code Crim. Proc. Ann. art. 799, defendant’s motion in arrest of judgment and motion for new trial, based on the State’s alleged systematic exclusion of all members of the black race from the jury by peremptory challenges, were properly denied because there was no evidence of a system of customary exclusion from jury service because of race. State v. Veal, 296 So. 2d 262, 1974 La. LEXIS 3572 (June 10, 1974).

The trial court has no power by law to control the State’s use of its peremptory challenges. State v. Smith, 263 LA. 75, 267 So. 2d 200, 1972 La. LEXIS 5390 (Oct. 4, 1972).

In the voir dire of a trial for simple burglary, a juror who stated that he would find defendant guilty if defendant failed to take the stand was properly removable by peremptory challenge rather than a challenge for cause; in any event, defendant was not prejudiced because defense counsel was permitted 13 rather than the standard 12 such challenges. State v. Lampkin, 253 LA. 337, 218 So. 2d 289, 1969 La. LEXIS 3137 (Jan. 20, 1969).

Supreme court reversed three joint manslaughter convictions; when the State entered a nolle prosequi of a fourth co-defendant, the fourth was allocated 9 of the 36 peremptory challenges made to that point, the three remaining defendants did not get their 3 remaining challenges of the 12 provided by former La. Rev. Stat. Ann. § 15:354 (now La. Code Crim. Proc. Ann. art. 799) for murder defendants. State v. Sevin, 243 LA. 1023, 150 So. 2d 1, 1963 La. LEXIS 2212 (Feb. 18, 1963).

Peremptory challenges against 3 of 30 African-Americans by the State did not qualify as a course of conduct under former La. Code Crim. Proc. Ann. art. 354 (now La. Code Crim. Proc. Ann. art. 799), which constituted a denial of equal protection. State v. Clark, 242 LA. 914, 140 So. 2d 1, 1962 La. LEXIS 497 (Mar. 26, 1962), writ of certiorari denied by 371 U.S. 222, 83 S. Ct. 311, 9 L. Ed. 2d 273, 1962 U.S. LEXIS 5 (1962).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Trial Procedure. 44 La. L. Rev. 301 (November, 1983).

Article: Is Death “Different” for Purposes of Harmless Error Analysis? Should It Be?: An Assessment of United States and Louisiana Supreme Court Case Law. 59 La. L. Rev. 1105 (Summer, 1999).

Article: Protecting Private Facts in France: The Warren & Brandeis Tort Is Alive and Well and Flourishing in Paris 68 Tul. L. Rev. 1219 (May, 1994).

Art. 799.1. Challenges; use of all available challenges.

Notwithstanding any other provision of law to the contrary, and specifically notwithstanding the provisions of Article 788, in the jury selection process, the state and the defendant may exercise all peremptory challenges available to each side, respectively, prior to the full complement of jurors being seated and before being sworn in by the court, and the state or the defendant may exercise any remaining peremptory challenge to one or more of the jurors previously accepted. No juror shall be sworn in until both parties agree on the jury composition or have exercised all challenges available to them, unless otherwise agreed to by the parties. (Acts 2006, No. 71, § 1, eff. Aug. 15, 2006.)


Art. 800. Objection to ruling on challenge for cause.

A. A defendant may not assign as error a ruling refusing to sustain a challenge for cause made by him, unless an objection thereto is made at the time of the ruling. The nature of the objection and grounds therefor shall be stated at the time of objection.

B. The erroneous allowance to the state of a challenge for cause does not afford the defendant a ground for complaint, unless the effect of such ruling is the exercise by the state of more peremptory challenges than it is entitled to by law. (Acts 1983, No. 181, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article changes the law. It adopts the dissenting opinion of Chief Justice O’Neill in State v. Breedlove, 199 La. 965, 7 So.2d 221 (1942), and thus legislatively overrules that case. The defendant need show only two things to obtain reversible error: (1) that the trial judge erred in refusing to sustain a challenge for cause by the defendant, and (2) that the defendant exhausted all his peremptory challenges.

(b) In the Breedlove case, the defendant was convicted of murder. On the voir dire examination of the petit jurors, the trial judge erroneously refused to sustain the defendant’s challenge for cause. The defendant thereafter exhausted his peremptory challenges, but made no showing that after he exhausted his peremptory challenges he was forced to accept an obnoxious juror. The Louisiana Supreme Court held that, under those circumstances, the trial judge’s erroneous ruling was not reversible error.

Therefore, under the ruling of the Breedlove case three requirements were necessary before the ruling of a trial judge refusing to sustain a defendant’s challenge for cause constituted reversible error: (1) an erroneous ruling refusing to sustain the defendant’s challenge for cause, (2) exhaustion of all of the defendant’s peremptory challenges, and (3) the defendant had to be forced to accept an obnoxious juror.

The last clause of former R.S. 15:353, which dealt with erroneous allowance of a challenge for cause to the state, was applied by the court to the situation in which there was an erroneous ruling refusing to sustain a defendant’s challenge for cause. In addition, the court made the last clause, “or unless the defendant . . . is forced to accept an obnoxious juror,” conjunctive instead of disjunctive.

(c) This article omits the vague term “obnoxious juror”. It avoids the dangerous chance the defendant might take of possibly aggravating a juror to show he is obnoxious, and then finding on appeal that the trial judge was correct in refusing the defendant’s challenge for cause.

(d) This article extends Chief Justice O’Neill’s position in the Breedlove case to the situation given in the second paragraph of this article as well as to the first paragraph.

(e) The law of other jurisdictions is split, but the majority seem to be in accord with the Breedlove case and not with this article. See C.J.S. Appeal & Error§1708. Mississippi, Washington, Colorado, Nebraska, and Kansas follow the position of this article and not the Breedlove case.

JUDICIAL DECISIONS

INDEX

CRIMINAL LAW & PROCEDURE

• Juries & Jurors

•• Challenges for Cause

••• General Overview

•• Challenges to Jury Venire

••• Bias & Prejudice

•••• General Overview

••• Death Penalty

•••• General Overview

•• Disqualification & Removal of Jurors

••• General Overview

•• Peremptory Challenges

••• General Overview

• Sentencing

•• Capital Punishment

••• General Overview

• Appeals

•• Reversible Errors

••• General Overview

•• Reviewability

••• General Overview

••• Preservation for Review

•••• General Overview

•• Standards of Review

••• General Overview

••• Abuse of Discretion

•••• General Overview

••• Harmless & Invited Errors

•••• General Overview

CRIMINAL LAW & PROCEDURE

• Juries & Jurors

•• Challenges for Cause

••• General Overview. — Appellate court considered defendant’s argument on appeal that the trial court abused its discretion in denying his challenge for cause as to four jurors who expressed an unwillingness to follow the law in the interest of justice, as it was not clear from the record if defendant had objected to the trial court’s ruling. State v. Garrick, 879 So. 2d 401, 2004 La. App. LEXIS 1748 (July 1, 2004), writ denied by La. 2004-1969, 896 So. 2d 986, 2005 La. LEXIS 721 (La. Mar. 17, 2005).

Where defendant claimed that three jurors should have been released for cause since one knew the assistant district attorney and had sought legal advice from him, one was a friend of the assistant district attorney’s girlfriend, and another had actively supported the district attorney, the trial court did not err because the appellate court found no showing of abuse of discretion with the trial court not disqualifying any of the jurors. State v. Spivey, 874 So. 2d 352, 2004 La. App. LEXIS 1179 (May 12, 2004).

Where defendant made an unspecific objection to a prospective juror in a challenge for cause and a colloquy in the record showed that the objection was based on concern that the prospective juror considered a claim of self-defense to be defendant’s burden to prove, defendant’s objection was sufficient to preserve the issue for review, and on appeal, the court reversed defendant’s conviction for the erroneous denial of the challenge for cause because the attempts to rehabilitate the prospective juror did not shift the burden for self-defense properly to the state, but merely affirmed that the juror would use a reasonable person standard in evaluating the issue. State v. Taylor, 850 So. 2d 5, 2003 La. App. LEXIS 1814 (June 11, 2003), reversed by La. 03-1834, 875 So. 2d 58, 2004 La. LEXIS 1777 (La. May 25, 2004).

Trial court’s denial of defendant’s challenge for cause, if error, was harmless; as defendant had not used all of his peremptory challenges, the trial court’s ruling did not force him to accept the challenged juror, and he showed no resultant prejudice from the adverse ruling. State v. Dangerfield, 816 So. 2d 885, 2002 La. App. LEXIS 1421 (Apr. 3, 2002), writ denied by La. 2002-1269, 829 So. 2d 1038, 2002 La. LEXIS 3511 (La. Nov. 22, 2002).

Trial court did not err in granting the state’s challenges for cause where the state had used only 10 of its 12 peremptory challenges; the erroneous allowance to the state of a challenge for cause did not afford the defendant a ground for complaint unless the effect of such ruling was the exercise by the state of more peremptory challenges than it was entitled to by law. State v. Lormand, 771 So. 2d 734, 2000 La. App. LEXIS 2309 (Oct. 11, 2000), writ denied by La. 2000-3214, 800 So. 2d 866, 2001 La. LEXIS 3702 (La. Nov. 2, 2001).

In defendant’s trial for first degree murder, defendant could not challenge the trial court’s ruling allowing the State to challenge a juror for cause where the State did not use all of its peremptory challenges. State v. Smith, 740 So. 2d 675, 1999 La. App. LEXIS 1335 (May 5, 1999), writ denied by La. 2000-1404, 785 So. 2d 840, 2001 La. LEXIS 657 (La. Feb. 16, 2001).

Defendant, convicted of simple burglary, had used all six of his peremptory challenges during voir dire, so that he had a right to appellate review of the denial of his challenges for cause pursuant to La. Code Crim. Proc. Ann. art. 800; however, the trial judge did not abuse its discretion in denying his challenges for cause as to a prospective juror who had been a victim of a robbery when questioning showed that the juror could be impartial or as to a prospective juror who was a client of a partner in the prosecutor’s law firm who indicated she could be a fair juror. State v. Flanagan, 724 So. 2d 817, 1998 La. App. LEXIS 3513 (Dec. 9, 1998).

Under La. Code Crim. Proc. Ann. art. 800, the trial court’s alleged erroneous granting of the prosecution’s challenge for cause of a prospective juror was not reversible error; the effect of the ruling did not allow the prosecution more peremptory challenges than the law provided, where the prosecution only used one challenge in selecting the jury and one challenge in selecting the alternates. State v. Prince, 688 So. 2d 643, 1997 La. App. LEXIS 84 (Jan. 24, 1997).

Where the trial court granted the State’s challenge of defendant’s cousin for cause, the trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 800(B) when it concluded that the relationship between the prospective juror and defendant was one where bias or prejudice would influence the prospective juror’s decision. State v. Joe, 678 So. 2d 586, 1996 La. App. LEXIS 1389 (July 26, 1996), writ denied by La. 97-0559, 703 So. 2d 16, 1997 La. LEXIS 3421 (La. Oct. 31, 1997).

Under La. Code Crim. Proc. Ann. art. 800, prejudice was presumed where defendant’s challenge for cause under La. Code Crim. Proc. Ann. art. 797(2) was erroneously denied, and his six peremptory challenges under La. Code Crim. Proc. Ann. art. 799 were exhausted. State v. Mathis, 675 So. 2d 1217, 1996 La. App. LEXIS 1124 (June 5, 1996), writ of certiorari denied by La. 96-1710, 691 So. 2d 79, 1997 La. LEXIS 853 (La. Mar. 21, 1997).

In the defendant’s convictions for armed robbery, aggravated kidnapping, second degree kidnapping, and aggravated rape, the trial court properly granted the state’s challenge for cause of certain jurors under La. Code Crim. Proc. Ann. art. 800 where defendant failed to show prejudice. State v. George, 652 So. 2d 1382, 1995 La. App. LEXIS 798 (Apr. 5, 1995), writ of certiorari denied by La. 95-1151, 660 So. 2d 855, 1995 La. LEXIS 2379 (La. Sept. 29, 1995).

By challenging a juror for cause and stating the grounds for his challenge, defendant preserved his right to seek review of a ruling refusing to sustain a challenge for cause. State v. Fairley, 645 So. 2d 213, 1994 La. App. LEXIS 2773 (Oct. 28, 1994).

Where defense counsel made a blanket challenge for cause of all members of a jury venire who had served on a prior jury in a similar case, challenged each individual juror for cause as they were considered in the bench conference following the voir dire examination on the same basis, and objected to the trial court’s refusal to grant his challenges for cause as each individual juror was considered, based on La. Code Crim. Proc. Ann. art. 800(A) the defendant’s objections were properly preserved for review. State v. Lee, 637 So. 2d 102, 1994 La. LEXIS 1607 (May 23, 1994).

Even though defendant had not exhausted his peremptory challenges, he was permitted under La. Code Crim. Proc. Ann. art. 800 to raise on appeal the issue of the trial court’s refusal to sustain his challenge for cause under La. Code Crim. Proc. Ann. art. 797(3) based on the juror’s employment of an assistant district attorney in civil litigation. State v. Kimble, 546 So. 2d 834, 1989 La. App. LEXIS 1301 (June 20, 1989).

Defendant convicted of two counts of obscenity was entitled to reversal where the trial court denied his challenge for cause under La. Code Crim. Proc. Ann. art. 797(3) to a prospective juror who was the nephew of the district attorney, and who had close ties to the prosecutor and sheriff. State v. Neil, 540 So. 2d 554, 1989 La. App. LEXIS 467 (Mar. 15, 1989).

Because a defendant had not objected to the trial court’s refusal to sustain his challenge for cause as to one juror at the time, La. Code Crim. Proc. Ann. art. 800 defeated that assignment of error. State v. Haynes, 514 So. 2d 1206, 1987 La. App. LEXIS 10527 (Oct. 28, 1987).

Defendant’s conviction for possession with intent to deliver a controlled substance was affirmed where the court rejected defendant’s contention that the trial court erred in overruling his challenge for cause of three prospective jurors as defendant had not exhausted all of his peremptory challenges; to prevail on a claim that the trial court erred in overruling challenges for cause, the court found that under La. Code Crim. Proc. Ann. art. 800, defendant had to show that the trial judge erred in refusing to sustain a challenge for cause and that he exhausted all of his peremptory challenges. State v. Huber, 504 So. 2d 644, 1987 La. App. LEXIS 8864 (Mar. 16, 1987).

Although the State was erroneously granted a challenge for cause, the error was harmless because the State only used nine of 12 peremptory challenges and therefore, the ruling did not have the effect of affording the State additional peremptory challenges. State v. Freeman, 503 So. 2d 753, 1987 La. App. LEXIS 8803 (Mar. 4, 1987).

Even though Act 181 of 1983 amended La. Code Crim. Proc. Ann. art. 800 to remove the requirement that a defendant exhaust all his peremptory challenges before he can complain of a trial court ruling refusing to sustain a challenge for cause, the trial court’s error in refusing to remove a prospective juror for cause was harmless where defendant failed to use all of his peremptory challenges before the jury was seated. State v. Burge, 498 So. 2d 196, 1986 La. App. LEXIS 8315 (Nov. 12, 1986).

In the prosecution of defendant for second degree murder, defendant’s challenge for cause of a prospective juror under La. Code Crim. Proc. Ann. arts. 797(2) and 800 should have been granted where the juror made no declaration that she could render an impartial verdict according to the law and the evidence. State v. Smith, 491 So. 2d 641, 1986 La. LEXIS 6772 (July 1, 1986).

Even where the trial court erred by refusing to allow defendant’s attorney to rehabilitate a prospective witness whom the state had challenged for cause, the error was harmless because the state exercised only six of its eight peremptory challenges. State v. Miller, 489 So. 2d 268, 1986 La. App. LEXIS 6817 (May 12, 1986), writ of certiorari denied by 496 So. 2d 1030, 1986 La. LEXIS 7582 (La. 1986).

Defendant could not attack the trial court’s granting of a challenge for cause by the State, where the State used only six of its eight peremptory challenges. State v. Roux, 487 So. 2d 1226, 1986 La. App. LEXIS 6282 (Mar. 5, 1986), writ of certiorari denied by 489 So. 2d 244, 1986 La. LEXIS 6570 (La. 1986).

Because defendant neither objected to the trial court’s ruling denying his challenge of the potential juror for cause nor stated the nature of the objection nor its grounds, he was thereby prohibited from assigning the ruling as error, by the express terms of La. Code Crim. Proc. Ann. art. 800(A). State v. Vanderpool, 476 So. 2d 546, 1985 La. App. LEXIS 9904 (Oct. 8, 1985), affirmed by 493 So. 2d 574, 1986 La. LEXIS 6976 (La. 1986).

Where defense counsel made no objection to the rulings of the trial court in denying her challenges for cause to two prospective jurors, but simply exercised a peremptory challenge, the assignments of error under La. Code Crim. Proc. Ann. art. 800 were not properly preserved for appellate review. State v. Wilson, 469 So. 2d 1087, 1985 La. App. LEXIS 8612 (May 8, 1985), writ of certiorari denied by 475 So. 2d 778, 1985 La. LEXIS 9486 (La. 1985).

Even if trial court erred in dismissing a juror for cause after the juror stated that the juror would feel uncomfortable in sending a black man to jail, the defendant could not complain of the error on appeal because the state did not exhaust all of its peremptory challenges. State v. Santee, 464 So. 2d 922, 1985 La. App. LEXIS 8245 (Feb. 12, 1985).

In defendants’ trial for cruelty to a juvenile, the trial court committed, at most, harmless error by excusing a juror for cause pursuant to the State’s challenge, where the State did not exercise all of its peremptory challenges. State v. Dufrene, 461 So. 2d 1263, 1984 La. App. LEXIS 10414 (Dec. 28, 1984).

Defendant had exhausted his peremptory challenges and was entitled to complain of a ruling refusing to sustain his challenge for cause to a juror under La. Code Crim. Proc. Ann. art. 797(2), (3), but his challenge was properly denied because the juror’s concern for his teenaged daughters and his prior employment relationship did not show partiality. State v. Williams, 445 So. 2d 1171, 1984 La. LEXIS 7977 (Jan. 16, 1984).

Because the State did not exhaust the 12 peremptory challenges permitted it in a trial of an offense punishable by death, even if the trial court erroneously granted the State’s request that one juror be excused for cause, the defendant could not challenge the ruling on appeal. State v. James, 431 So. 2d 399, 1983 La. LEXIS 10347 (Apr. 4, 1983), writ of certiorari denied by 464 U.S. 908, 104 S. Ct. 263, 78 L. Ed. 2d 247 (1983).

Because defendant did not exhaust his preemptory challenges in jury selection during his trial for murder, he could not complain of the trial judge’s refusal to sustain his challenges for cause. State v. Smith, 400 So. 2d 587, 1981 La. LEXIS 8391 (June 22, 1981).

Where a juror was the wife of a State’s witness in a murder trial, and defense counsel challenged her for cause but withdrew the challenge, and did not use all of the peremptory challenges available, the issue was not preserved for appeal. State v. Smith, 398 So. 2d 1090, 1981 La. LEXIS 8074 (May 18, 1981).

Where defendant was charged with murdering a taxi cab driver during a robbery, the trial court did not err by excusing two prospective jurors for cause since the State had not used all of its peremptory challenges during jury selection. State v. Hillard, 398 So. 2d 1057, 1981 La. LEXIS 8058 (May 18, 1981).

Trial court did not err in denying defendant’s challenge for cause of a prospective juror; defendant exhausted only five of his six peremptory challenges and, under La. Code Crim. Proc. Ann. art. 800, defendant could not complain of a ruling refusing to sustain a challenge for cause made by him unless his peremptory challenges had been exhausted before completion of the panel. State v. Bates, 397 So. 2d 1331, 1981 La. LEXIS 7920 (Apr. 6, 1981).

Because a defendant had not used all of his peremptory challenges, pursuant to La. Code Crim. Proc. Ann. art. 800 his argument that the district court erred in failing to sustain his objections to and challenges for cause of three jurors could not be considered. State v. Jones, 376 So. 2d 125, 1979 La. LEXIS 7113 (Oct. 8, 1979).

Where a prior U.S. Supreme Court decision protected defendant from the death penalty for aggravated rape, it was error to allow the State 28 challenges for cause on the basis that the prospective jurors were against the death penalty because, pursuant to La. Code Crim. Proc. Ann. art. 800, the State received more peremptory challenges than it was entitled to by law. State v. Willis, 364 So. 2d 961, 1978 La. LEXIS 5448 (Nov. 13, 1978).

Under La. Code Crim. Proc. Ann. art. 800, where the State did not exhaust its peremptory challenges, the disqualification of a juror on the State’s challenge for cause, even if in error, was not a basis for complaint by defendant. State v. Anthony, 347 So. 2d 483, 1977 La. LEXIS 4917 (June 20, 1977).

A trial court erred in not excusing a juror for cause because not only did the juror appear to be biased against defendant, she did not appear able to understand the law and accept the law as given by the trial court. State v. Nolan, 341 So. 2d 885, 1977 La. LEXIS 4977 (Jan. 24, 1977).

Under La. Code Crim. Proc. Ann. art. 800, the erroneous allowance to the State of a challenge for cause does not afford the defendant a ground for complaint, unless the effect of such ruling is the exercise by the State of more peremptory challenges than it is entitled to by law. State v. Skelton, 340 So. 2d 256, 1976 La. LEXIS 5273 (Oct. 14, 1976).

Defendant’s challenge for cause to a prospective juror under La. Code Crim. Proc. Ann. art. 797 because of the juror’s occasional service as a volunteer auxiliary police officer was properly denied; defendant did not show that the juror had any knowledge of or connection with the acts that led to defendant’s prosecution for attempted aggravated rape. State v. Ballard, 337 So. 2d 481, 1976 La. LEXIS 4349 (Sept. 13, 1976).

Trial court properly denied defendant’s request to challenge a particular juror for cause pursuant to La. Code Crim. Proc. Ann. art. 800 because defendant used only 11 of his 12 peremptory challenges. State v. Groves, 311 So. 2d 230, 1975 La. LEXIS 5027 (Mar. 31, 1975), overruled by State v. Lee, 331 So. 2d 455, 1975 La. LEXIS 5247 (La. 1975).

Defendant could not complain of a ruling refusing to sustain defendant’s challenge for cause where defendant did not exhaust his peremptory challenges. State v. McKinney, 302 So. 2d 917, 1974 La. LEXIS 4334 (Oct. 11, 1974).

Under La. Code Crim. Proc. Ann. art. 800, defendant could not complain of the refusal to allow challenges for cause to prospective jurors because he did not exhaust his peremptory challenges; hence, on appeal the court affirmed his conviction for armed robbery and the sentence imposed. State v. Johnson, 301 So. 2d 609, 1974 La. LEXIS 4302 (Oct. 11, 1974).

Even if it was error for a trial court to excuse a prospective juror for cause, there was no ground for reversal under La. Code Crim. Proc. Ann. art. 800 because the ruling did not have the effect of granting the State additional peremptory challenges; the State had not utilized all of the peremptory challenges available to it. State v. Taylor, 298 So. 2d 751, 1974 La. LEXIS 3760 (June 10, 1974).

Where the State was erroneously allowed a challenge for cause, defendant had no ground for complaint where the effect of this ruling did not allow more peremptory challenges than the State was entitled to by law as per La. Code Crim. Proc. Ann. art. 800. State v. Corbin, 285 So. 2d 234, 1973 La. LEXIS 6773 (Oct. 29, 1973).

Where appellant did not exhaust his peremptory challenges before completion of the jury selection process, he had no cause for complaint that a trial judge failed to sustain his challenge of a jury member for cause. State v. Simpson, 247 LA. 883, 175 So. 2d 255, 1965 La. LEXIS 1961 (May 3, 1965), writ of certiorari denied by 384 U.S. 1014, 86 S. Ct. 1945, 16 L. Ed. 2d 1035, 1966 U.S. LEXIS 1223 (1966).

•• Challenges to Jury Venire

••• Bias & Prejudice

•••• General Overview. — Where defendant claimed that three jurors should have been released for cause since one knew the assistant district attorney and had sought legal advice from him, one was a friend of the assistant district attorney’s girlfriend, and another had actively supported the district attorney, the trial court did not err because the appellate court found no showing of abuse of discretion with the trial court not disqualifying any of the jurors. State v. Spivey, 874 So. 2d 352, 2004 La. App. LEXIS 1179 (May 12, 2004).

In a drug trial, the court properly denied a challenge for cause as to a juror who said that she would be more likely to believe the testimony of a police officer when that testimony involved areas where training and experiences might make an officer more observant than a lay witness in the same situation; she further stated that she would listen to all witnesses and treat them equally. State v. Lattin, 870 So. 2d 509, 2004 La. App. LEXIS 820 (Apr. 7, 2004).

In the prosecution of defendant for second degree murder, defendant’s challenge for cause of a prospective juror under La. Code Crim. Proc. Ann. arts. 797(2) and 800 should have been granted where the juror made no declaration that she could render an impartial verdict according to the law and the evidence. State v. Smith, 491 So. 2d 641, 1986 La. LEXIS 6772 (July 1, 1986).

Under La. Code Crim. Proc. Ann. art. 800 the defendant should have been allowed to challenge for cause the juror at issue because the juror was equivocal in her belief that she could render an impartial verdict, and because of the possible inherent bias in the fact that the juror knew the investigating police officer and was married to, and the daughter-in-law of, police officers. State v. Domino, 444 So. 2d 268, 1983 La. App. LEXIS 9955 (Dec. 22, 1983).

••• Death Penalty

•••• General Overview. — Defendant had no grounds to complain of the denial of his motion to quash after two jurors were properly excused for cause in compliance with La. Code Crim. Proc. Ann. art. 798(2) because the State used only eight of 12 peremptory challenges to which it was entitled, La. Code Crim. Proc. Ann. art. 800, and defendant, by the jury’s verdict of second-degree murder, was insulated from the death penalty. State v. Jackson, 450 So. 2d 621, 1984 La. LEXIS 8821 (Apr. 2, 1984).

•• Disqualification & Removal of Jurors

••• General Overview. — Under La. Code Crim. Proc. Ann. art. 800, prejudice was presumed where defendant’s challenge for cause under La. Code Crim. Proc. Ann. art. 797(2) was erroneously denied, and his six peremptory challenges under La. Code Crim. Proc. Ann. art. 799 were exhausted. State v. Mathis, 675 So. 2d 1217, 1996 La. App. LEXIS 1124 (June 5, 1996), writ of certiorari denied by La. 96-1710, 691 So. 2d 79, 1997 La. LEXIS 853 (La. Mar. 21, 1997).

Because a defendant had not objected to the trial court’s refusal to sustain his challenge for cause as to one juror at the time, La. Code Crim. Proc. Ann. art. 800 defeated that assignment of error. State v. Haynes, 514 So. 2d 1206, 1987 La. App. LEXIS 10527 (Oct. 28, 1987).

A trial court erred in not excusing a juror for cause because not only did the juror appear to be biased against defendant, she did not appear able to understand the law and accept the law as given by the trial court. State v. Nolan, 341 So. 2d 885, 1977 La. LEXIS 4977 (Jan. 24, 1977).

•• Peremptory Challenges

••• General Overview. — Defendant was not entitled to a reversal of his conviction for second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1 on the ground that he was forced to use five peremptory challenges when his challenges for cause were denied, pursuant to La. Code Crim. Proc. Ann. art. 800, because there was no showing that prejudice resulted. State v. Richardson, 729 So. 2d 114, 1999 La. App. LEXIS 499 (Mar. 3, 1999), writ denied by La. 99-1087, 747 So. 2d 1119, 1999 La. LEXIS 2900 (La. Sept. 24, 1999).

Even where the trial court erred by refusing to allow defendant’s attorney to rehabilitate a prospective witness whom the state had challenged for cause, the error was harmless because the state exercised only six of its eight peremptory challenges. State v. Miller, 489 So. 2d 268, 1986 La. App. LEXIS 6817 (May 12, 1986), writ of certiorari denied by 496 So. 2d 1030, 1986 La. LEXIS 7582 (La. 1986).

Even if trial court erred in dismissing a juror for cause after the juror stated that the juror would feel uncomfortable in sending a black man to jail, the defendant could not complain of the error on appeal because the state did not exhaust all of its peremptory challenges. State v. Santee, 464 So. 2d 922, 1985 La. App. LEXIS 8245 (Feb. 12, 1985).

Defendant had exhausted his peremptory challenges and was entitled to complain of a ruling refusing to sustain his challenge for cause to a juror under La. Code Crim. Proc. Ann. art. 797(2), (3), but his challenge was properly denied because the juror’s concern for his teenaged daughters and his prior employment relationship did not show partiality. State v. Williams, 445 So. 2d 1171, 1984 La. LEXIS 7977 (Jan. 16, 1984).

Because the State did not exhaust the 12 peremptory challenges permitted it in a trial of an offense punishable by death, even if the trial court erroneously granted the State’s request that one juror be excused for cause, the defendant could not challenge the ruling on appeal. State v. James, 431 So. 2d 399, 1983 La. LEXIS 10347 (Apr. 4, 1983), writ of certiorari denied by 464 U.S. 908, 104 S. Ct. 263, 78 L. Ed. 2d 247 (1983).

Because defendant did not exhaust his preemptory challenges in jury selection during his trial for murder, he could not complain of the trial judge’s refusal to sustain his challenges for cause. State v. Smith, 400 So. 2d 587, 1981 La. LEXIS 8391 (June 22, 1981).

Where a juror was the wife of a State’s witness in a murder trial, and defense counsel challenged her for cause but withdrew the challenge, and did not use all of the peremptory challenges available, the issue was not preserved for appeal. State v. Smith, 398 So. 2d 1090, 1981 La. LEXIS 8074 (May 18, 1981).

Where defendant was charged with murdering a taxi cab driver during a robbery, the trial court did not err by excusing two prospective jurors for cause since the State had not used all of its peremptory challenges during jury selection. State v. Hillard, 398 So. 2d 1057, 1981 La. LEXIS 8058 (May 18, 1981).

Trial court did not err in denying defendant’s challenge for cause of a prospective juror; defendant exhausted only five of his six peremptory challenges and, under La. Code Crim. Proc. Ann. art. 800, defendant could not complain of a ruling refusing to sustain a challenge for cause made by him unless his peremptory challenges had been exhausted before completion of the panel. State v. Bates, 397 So. 2d 1331, 1981 La. LEXIS 7920 (Apr. 6, 1981).

Because a defendant had not used all of his peremptory challenges, pursuant to La. Code Crim. Proc. Ann. art. 800 his argument that the district court erred in failing to sustain his objections to and challenges for cause of three jurors could not be considered. State v. Jones, 376 So. 2d 125, 1979 La. LEXIS 7113 (Oct. 8, 1979).

Where a prior U.S. Supreme Court decision protected defendant from the death penalty for aggravated rape, it was error to allow the State 28 challenges for cause on the basis that the prospective jurors were against the death penalty because, pursuant to La. Code Crim. Proc. Ann. art. 800, the State received more peremptory challenges than it was entitled to by law. State v. Willis, 364 So. 2d 961, 1978 La. LEXIS 5448 (Nov. 13, 1978).

Because defendant had objected at trial to denial of his challenge for cause of a juror whose nephew was a police officer, and had exhausted all peremptory challenges, his objection was properly before the appeals court. State v. Calloway, 343 So. 2d 694, 1976 La. LEXIS 5029 (Dec. 13, 1976).

Under La. Code Crim. Proc. Ann. art. 800, the erroneous allowance to the State of a challenge for cause does not afford the defendant a ground for complaint, unless the effect of such ruling is the exercise by the State of more peremptory challenges than it is entitled to by law. State v. Skelton, 340 So. 2d 256, 1976 La. LEXIS 5273 (Oct. 14, 1976).

Trial court properly denied defendant’s request to challenge a particular juror for cause pursuant to La. Code Crim. Proc. Ann. art. 800 because defendant used only 11 of his 12 peremptory challenges. State v. Groves, 311 So. 2d 230, 1975 La. LEXIS 5027 (Mar. 31, 1975), overruled by State v. Lee, 331 So. 2d 455, 1975 La. LEXIS 5247 (La. 1975).

Under La. Code Crim. Proc. Ann. art. 800, defendant could not complain of the refusal to allow challenges for cause to prospective jurors because he did not exhaust his peremptory challenges; hence, on appeal the court affirmed his conviction for armed robbery and the sentence imposed. State v. Johnson, 301 So. 2d 609, 1974 La. LEXIS 4302 (Oct. 11, 1974).

A defendant could not complain of a ruling refusing to sustain a challenge for cause made by him where there was no showing that defendant exhausted his peremptory challenges under La. Code Crim. Proc. Ann. art. 800. State v. Vassel, 285 So. 2d 221, 1973 La. LEXIS 6601 (Oct. 29, 1973).

• Sentencing

•• Capital Punishment

••• General Overview. — Because the State did not exhaust the 12 peremptory challenges permitted it in a trial of an offense punishable by death, even if the trial court erroneously granted the State’s request that one juror be excused for cause, the defendant could not challenge the ruling on appeal. State v. James, 431 So. 2d 399, 1983 La. LEXIS 10347 (Apr. 4, 1983), writ of certiorari denied by 464 U.S. 908, 104 S. Ct. 263, 78 L. Ed. 2d 247 (1983).

• Appeals

•• Reversible Errors

••• General Overview. — La. Code Crim. Proc. Ann. art. 800 provides that even if a prospective juror was erroneously dismissed, the erroneous granting of a challenge for cause to a prospective juror is not reversible error unless the effect of the ruling is to allow the state more peremptory challenges that the law provides. State v. Green, 735 So. 2d 723, 1999 La. App. LEXIS 871 (Mar. 31, 1999), writ denied by La. 2000-2904, 795 So. 2d 323, 2001 La. LEXIS 2391 (La. Aug. 24, 2001).

•• Reviewability

••• General Overview. — Because a defendant had not used all of his peremptory challenges, pursuant to La. Code Crim. Proc. Ann. art. 800 his argument that the district court erred in failing to sustain his objections to and challenges for cause of three jurors could not be considered. State v. Jones, 376 So. 2d 125, 1979 La. LEXIS 7113 (Oct. 8, 1979).

••• Preservation for Review

•••• General Overview. — Where defendant made an unspecific objection to a prospective juror in a challenge for cause and a colloquy in the record showed that the objection was based on concern that the prospective juror considered a claim of self-defense to be defendant’s burden to prove, defendant’s objection was sufficient to preserve the issue for review, and on appeal, the court reversed defendant’s conviction for the erroneous denial of the challenge for cause because the attempts to rehabilitate the prospective juror did not shift the burden for self-defense properly to the state, but merely affirmed that the juror would use a reasonable person standard in evaluating the issue. State v. Taylor, 850 So. 2d 5, 2003 La. App. LEXIS 1814 (June 11, 2003), reversed by La. 03-1834, 875 So. 2d 58, 2004 La. LEXIS 1777 (La. May 25, 2004).

By challenging a juror for cause and stating the grounds for his challenge, defendant preserved his right to seek review of a ruling refusing to sustain a challenge for cause. State v. Fairley, 645 So. 2d 213, 1994 La. App. LEXIS 2773 (Oct. 28, 1994).

Where defense counsel made a blanket challenge for cause of all members of a jury venire who had served on a prior jury in a similar case, challenged each individual juror for cause as they were considered in the bench conference following the voir dire examination on the same basis, and objected to the trial court’s refusal to grant his challenges for cause as each individual juror was considered, based on La. Code Crim. Proc. Ann. art. 800(A) the defendant’s objections were properly preserved for review. State v. Lee, 637 So. 2d 102, 1994 La. LEXIS 1607 (May 23, 1994).

Because a defendant had not objected to the trial court’s refusal to sustain his challenge for cause as to one juror at the time, La. Code Crim. Proc. Ann. art. 800 defeated that assignment of error. State v. Haynes, 514 So. 2d 1206, 1987 La. App. LEXIS 10527 (Oct. 28, 1987).

Because defendant neither objected to the trial court’s ruling denying his challenge of the potential juror for cause nor stated the nature of the objection nor its grounds, he was thereby prohibited from assigning the ruling as error, by the express terms of La. Code Crim. Proc. Ann. art. 800(A). State v. Vanderpool, 476 So. 2d 546, 1985 La. App. LEXIS 9904 (Oct. 8, 1985), affirmed by 493 So. 2d 574, 1986 La. LEXIS 6976 (La. 1986).

Where defense counsel made no objection to the rulings of the trial court in denying her challenges for cause to two prospective jurors, but simply exercised a peremptory challenge, the assignments of error under La. Code Crim. Proc. Ann. art. 800 were not properly preserved for appellate review. State v. Wilson, 469 So. 2d 1087, 1985 La. App. LEXIS 8612 (May 8, 1985), writ of certiorari denied by 475 So. 2d 778, 1985 La. LEXIS 9486 (La. 1985).

Where a juror was the wife of a State’s witness in a murder trial, and defense counsel challenged her for cause but withdrew the challenge, and did not use all of the peremptory challenges available, the issue was not preserved for appeal. State v. Smith, 398 So. 2d 1090, 1981 La. LEXIS 8074 (May 18, 1981).

Under La. Code Crim. Proc. Ann. art. 800, defendant could not complain of the refusal to allow challenges for cause to prospective jurors because he did not exhaust his peremptory challenges; hence, on appeal the court affirmed his conviction for armed robbery and the sentence imposed. State v. Johnson, 301 So. 2d 609, 1974 La. LEXIS 4302 (Oct. 11, 1974).

•• Standards of Review

••• General Overview. — Defendant’s conviction for possession with intent to deliver a controlled substance was affirmed where the court rejected defendant’s contention that the trial court erred in overruling his challenge for cause of three prospective jurors as defendant had not exhausted all of his peremptory challenges; to prevail on a claim that the trial court erred in overruling challenges for cause, the court found that under La. Code Crim. Proc. Ann. art. 800, defendant had to show that the trial judge erred in refusing to sustain a challenge for cause and that he exhausted all of his peremptory challenges. State v. Huber, 504 So. 2d 644, 1987 La. App. LEXIS 8864 (Mar. 16, 1987).

••• Abuse of Discretion

•••• General Overview. — Defendant, convicted of simple burglary, had used all six of his peremptory challenges during voir dire, so that he had a right to appellate review of the denial of his challenges for cause pursuant to La. Code Crim. Proc. Ann. art. 800; however, the trial judge did not abuse its discretion in denying his challenges for cause as to a prospective juror who had been a victim of a robbery when questioning showed that the juror could be impartial or as to a prospective juror who was a client of a partner in the prosecutor’s law firm who indicated she could be a fair juror. State v. Flanagan, 724 So. 2d 817, 1998 La. App. LEXIS 3513 (Dec. 9, 1998).

••• Harmless & Invited Errors

•••• General Overview. — Trial court’s denial of defendant’s challenge for cause, if error, was harmless; as defendant had not used all of his peremptory challenges, the trial court’s ruling did not force him to accept the challenged juror, and he showed no resultant prejudice from the adverse ruling. State v. Dangerfield, 816 So. 2d 885, 2002 La. App. LEXIS 1421 (Apr. 3, 2002), writ denied by La. 2002-1269, 829 So. 2d 1038, 2002 La. LEXIS 3511 (La. Nov. 22, 2002).

In defendants’ trial for cruelty to a juvenile, the trial court committed, at most, harmless error by excusing a juror for cause pursuant to the State’s challenge, where the State did not exercise all of its peremptory challenges. State v. Dufrene, 461 So. 2d 1263, 1984 La. App. LEXIS 10414 (Dec. 28, 1984).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Trial Procedure. 44 La. L. Rev. 301 (November, 1983).

Article: Criminal Procedure. 47 La. L. Rev. 267 (November, 1986).

SECTION 3. CHARGING THE JURY.

Art. 801. Time for charge; when written charge required.

A. The court shall charge the jury after the presentation of all evidence and arguments. The court shall reduce its charge to writing if it is requested to do so by either a defendant or the state prior to the swearing of the first witness at the trial on the merits. The court’s written charge shall be read to the jury. The court shall deliver a copy thereof to the defendant and to the state prior to reading it to the jury.

B. (1) After such written charge is read to the jury, a copy of the written charge shall be delivered to the jury if such delivery is consented to by both the defendant and the state in open court but not in the presence of the jury.

(2) The lack of consent by either the defendant or the state to the delivery of the written charge to the jury shall not be communicated to the jury.

C. A party may not assign as error the giving or failure to give a jury charge or any portion thereof unless an objection thereto is made before the jury retires or within such time as the court may reasonably cure the alleged error. The nature of the objection and grounds therefor shall be stated at the time of objection. The court shall give the party an opportunity to make the objection out of the presence of the jury. (Amended by Acts 1982, No. 458, § 1; Acts 2001, No. 310, § 1.)

2001 Amendments. — Acts 2001, No. 310, § 1, effective August 15, 2001, inserted (B) and redesignated the remaining subsections accordingly.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The first sentence of this article is substantially the same as the first sentence of C.C.P. Art. 1791, except that the phrase “in accordance with law” in Art. 1791 is omitted because the requirement is retained by similar language in Art. 802.

(b) The phrase “at the trial on the merits” is added to the phrase “prior to the swearing of the first witness” for the purpose of exactness. The use of the longer phrase is in accord with the language of Art. 692, relative to double jeopardy.

(c) The provision requiring the delivery of copies of the written charge to the defendant and the state is new. It is a fair procedure, because it is the only way that the defendant and the state can have the assurance that the judge is not interpolating some oral statements while he is delivering his written charge to the jury.

(d) This article does not authorize the jury to take with them a copy of the judge’s written charges when they retire to deliberate. However, see Art. 809, which requires that they take with them a list of responsive verdicts.

JUDICIAL DECISIONS

INDEX

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Sex Crimes

••• Sexual Assault

•••• General Overview

• Juries & Jurors

•• Jury Deliberations

••• General Overview

• Defenses

•• Insanity

••• Burdens of Proof

• Jury Instructions

•• General Overview

•• Objections

•• Particular Instructions

••• General Overview

••• Lesser Included Offenses

••• Reasonable Doubt

••• Unanimity

•• Requests to Charge

• Verdicts

•• Special Verdicts

• Appeals

•• Reviewability

••• Preservation for Review

•••• General Overview

••• Waiver

•••• General Overview

•• Standards of Review

••• Harmless & Invited Errors

•••• General Overview

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Sex Crimes

••• Sexual Assault

•••• General Overview. — In a case where defendant, a former police officer, was convicted of five forcible rapes and three second degree kidnappings, where defendant did not object to the trial court’s jury instructions, defendant failed to preserve that issue for review pursuant to La. Code Crim. Proc. Ann. art. 801(C). State v. Lee, 844 So. 2d 970, 2003 La. App. LEXIS 1065 (Apr. 2, 2003), writ denied by La. 2003-1247, 855 So. 2d 330, 2003 La. LEXIS 2929 (La. Oct. 10, 2003).

Although a party could not assign as error a complaint to a jury charge in the absence of a contemporaneous objection because the purpose of the contemporaneous objection rule was to allow the trial judge the opportunity to correct the error, even without an objection, a court of appeal considered a defendant’s claim that, in his prosecution for aggravated rape, La. Rev. Stat. Ann. § 14:42, the trial court erred by failing to instruct the jury on the statutory lesser included offenses defined under La. Code Crim. Proc. Ann. art. 814, even though they were listed as possible responsive verdicts, but the court of appeal determined that the assignment of error was without merit. State v. Hubbard, 708 So. 2d 1099, 1998 La. App. LEXIS 84 (Jan. 27, 1998), writ denied by La. 98-0643, 723 So. 2d 415, 1998 La. LEXIS 2629 (La. Aug. 28, 1998).

• Juries & Jurors

•• Jury Deliberations

••• General Overview. — In an armed robbery case, since there was no consensus between the parties as to giving the jury a copy of the written instructions, the trial court erred in giving the jury a copy of the instructions to take back with them into their deliberations; nonetheless, the error was harmless as the record revealed no prejudice by the jury’s possession of the written charges. State v. Joseph, 875 So. 2d 1011, 2004 La. App. LEXIS 1382 (May 26, 2004).

• Defenses

•• Insanity

••• Burdens of Proof. — Where a defendant argued that a trial court erred in not providing “not guilty by reason of insanity” on a verdict form, on which defense the defendant bore the burden of proof, the defendant’s failure to raise a contemporaneous objection to the trial court’s alleged error precluded appellate review. State v. Shipp, 712 So. 2d 230, 1998 La. App. LEXIS 738 (Apr. 8, 1998), writ denied by La. 98-1199, 724 So. 2d 775, 1998 La. LEXIS 2913 (La. Sept. 25, 1998).

• Jury Instructions

•• General Overview. — Defendant’s conviction and life sentence for distribution of heroin were both proper under La. Code Crim. Proc. Ann. arts. 801(C), 841, and 920(2) where erroneous instructions or failure to give jury instructions were not patent errors, and absent an objection during the trial, defendant could not complain on appeal of an allegedly erroneous jury charge of the failure to give a jury instruction. State v. Dilosa, 849 So. 2d 657, 2003 La. App. LEXIS 1356 (May 9, 2003), writ denied by La. 2003-1601, 860 So. 2d 1153, 2003 La. LEXIS 3634 (La. Dec. 12, 2003).

Where the defendant only objected to the second instance that the trial judge re-charged the jury, and he made no further objection when the trial judge clarified that jurors were not required to find elements of carnal knowledge of a juvenile in order to convict defendant of an attempted offense, he abandoned his objection when he acquiesced to trial judge’s explanatory remarks. La. Code Crim. Proc. Ann. art. 801. State v. Little, 768 So. 2d 182, 2000 La. App. LEXIS 1854 (July 25, 2000).

Defendant failed to raise an objection at his first degree murder trial when the trial court charged the jury on reasonable doubt as a grave uncertainty raised in the jury’s minds by reason of the unsatisfactory character of the evidence or lack thereof; nonetheless, where the trial court so instructed the jury and advised them that the state had to establish defendant’s guilt beyond a reasonable doubt, the totality of the instruction was not reversible error because a reasonable person of ordinary intelligence would have understood the definition of reasonable doubt given. State v. Miller, 489 So. 2d 268, 1986 La. App. LEXIS 6817 (May 12, 1986), writ of certiorari denied by 496 So. 2d 1030, 1986 La. LEXIS 7582 (La. 1986).

Defense was entitled to an amended copy of the charges to the jury, under La. Code Crim. Proc. Ann. art. 801; however, failure to provide the amended charges was not prejudicial error because the charges were discussed in chamber and only slight changes were made to the original charges which the counsel had received. State v. Anderson, 440 So. 2d 205, 1983 La. App. LEXIS 9253 (Oct. 12, 1983), writ of certiorari denied by 444 So. 2d 1241, 1984 La. LEXIS 8330 (La. 1984).

Trial judge was required to provide copies of the court’s charge to counsel only before it was read to the jury, and was not required to do so before counsel made their closing arguments. State v. Tarrance, 252 LA. 396, 211 So. 2d 304, 1968 La. LEXIS 2753 (June 4, 1968), writ of certiorari denied by 393 U.S. 1038, 89 S. Ct. 662, 21 L. Ed. 2d 586, 1969 U.S. LEXIS 3039 (1969).

Defendant’s murder conviction was upheld because the trial judge had not erred in charging the jury because he followed the mandate of the law in instructing the jury as to the principles of law applicable to the theory of the case. State v. Fulghum, 242 LA. 767, 138 So. 2d 569, 1962 La. LEXIS 490 (Feb. 19, 1962), appeal dismissed by 371 U.S. 5, 83 S. Ct. 82, 9 L. Ed. 2d 50, 1962 U.S. LEXIS 522 (1962).

Defendant’s conviction and sentence were annulled and set aside where oral remarks of the trial judge had to be characterized as a charge because the remarks followed the mandates of former La. Rev. Stat. Ann. § 15:385 (now La. Code Crim. Proc. Ann. art. 802); therefore, under the clear and concise provisions of former La. Rev. Stat. Ann. § 15:389 (now La. Code Crim. Proc. Ann. art. 804), the remarks should have been in writing because defendant requested the trial judge to deliver his charge in writing. State v. Cavanah, 233 LA. 565, 97 So. 2d 396, 1957 La. LEXIS 1322 (June 28, 1957).

•• Objections. — In a case where defendant, a former police officer, was convicted of five forcible rapes and three second degree kidnappings, where defendant did not object to the trial court’s jury instructions, defendant failed to preserve that issue for review pursuant to La. Code Crim. Proc. Ann. art. 801(C). State v. Lee, 844 So. 2d 970, 2003 La. App. LEXIS 1065 (Apr. 2, 2003), writ denied by La. 2003-1247, 855 So. 2d 330, 2003 La. LEXIS 2929 (La. Oct. 10, 2003).

Where defendant did not, as required by La. Code Crim. Proc. Ann. art. 801(C), object to jury instructions given regarding other crimes evidence or the trial court’s failure to give a limiting instruction for such evidence, for which defendant made no request pursuant to La. Code Evid. Ann. art. 105, the issue was not properly preserved for appellate review. State v. Dauzart, 844 So. 2d 159, 2003 La. App. LEXIS 713 (Mar. 25, 2003), remanded by La. App. 07-15, 960 So. 2d 1079, 2007 La. App. LEXIS 1030 (La.App. 5 Cir. May 15, 2007).

Defendant waived any error in the trial court’s failure to instruct the jury as to responsive verdicts by defendant’s failure to object. State v. Odle, 834 So. 2d 483, 2002 La. App. LEXIS 3465 (Nov. 13, 2002), writ denied by La. 2003-0625, 847 So. 2d 1219, 2003 La. LEXIS 2029 (La. June 20, 2003).

Even though the jury instructions were not transcribed in the appellate record, where defense counsel failed to object to the trial court’s proposed instructions, the issue was not preserved for appeal. State v. James, 761 So. 2d 125, 2000 La. App. LEXIS 1089 (May 3, 2000), writ denied by La. 2000-1595, 787 So. 2d 1010, 2001 La. LEXIS 954 (La. Mar. 23, 2001).

Where defendant was convicted of second degree murder, he waived any error that the trial court may have committed when it instructed the jury on “sudden passion” or “heat of blood” and when it refused to instruct on rage on the ground that he failed to make a contemporaneous objection at trial, in accordance with La. Code Crim. Proc. Ann. art. 801. State v. Tipton, 705 So. 2d 1142, 1997 La. App. LEXIS 2979 (Dec. 29, 1997).

Defendant, who was convicted of attempted second-degree murder, could not object to a jury instruction on appeal because he failed to object to it at trial. State v. Snyder, 700 So. 2d 1082, 1997 La. App. LEXIS 2317 (Sept. 30, 1997).

Under La. Code Crim. Proc. Ann. art. 801, a defendant waived his right to object to a jury instruction where he failed to make a contemporaneous objection during trial. State v. Price, 690 So. 2d 191, 1997 La. App. LEXIS 344 (Feb. 25, 1997).

Pursuant to La. Code Crim. Proc. Ann. art. 801, defendant failed to preserve for review his claim that the trial court erred by failing to instruct the jury on self-defense and justification in defendant’s murder trial, where defendant did not request the instructions or object to the jury instructions as given. State v. Thomas, 665 So. 2d 629, 1995 La. App. LEXIS 3260 (Dec. 6, 1995), writ denied by La. 96-0119, 671 So. 2d 333, 1996 La. LEXIS 1272 (La. Apr. 8, 1996).

Defendant’s second-degree murder conviction was upheld because considering the jury instructions as a whole, the trial court did not place undue emphasis on any facts or cause the jury confusion by giving the instructions complained of by defendant. State v. Riley, 613 So. 2d 240, 1992 La. App. LEXIS 4261 (Dec. 23, 1992), remanded by 623 So. 2d 1289, 1993 La. LEXIS 2455 (La. 1993).

Jury instruction that a person could be presumed to intend the natural and probable consequences of his acts was impermissible, but pursuant to La. Code Crim. Proc. Ann. art. 801, defendant’s failure to object to the jury charge at a time when the trial court could have cured the alleged error prevented defendant from raising the issue on appeal. State v. Williams, 610 So. 2d 991, 1992 La. App. LEXIS 3713 (Nov. 23, 1992).

In the State’s prosecution of defendant for attempted manslaughter, defendant was not permitted to complain on appeal of the charge to the jury under La. Code Crim. Proc. Ann. arts. 801 and 841 where defense counsel had failed to object at trial, even after the trial court had reviewed the instructions with counsel. State v. Salone, 605 So. 2d 229, 1992 La. App. LEXIS 2724 (Sept. 23, 1992).

Under La. Code Crim. Proc. Ann. art. 801, a party may not assign as error the giving or failure to give a jury charge, or portion thereof, unless that party objects before the jury retires or within such time as the court may reasonably cure the alleged error. State v. Hill, 601 So. 2d 684, 1992 La. App. LEXIS 1373 (May 13, 1992), writ of certiorari denied by 608 So. 2d 192, 1992 La. LEXIS 3651 (La. 1992).

Pursuant to La. Code Crim. Proc. Ann. arts. 801, 841, where a defendant fails to contemporaneously object to allegedly erroneous jury instructions, he thus fails to preserve for review any alleged error. State v. Hamilton, 594 So. 2d 1376, 1992 La. App. LEXIS 440 (Feb. 26, 1992).

Where defendant was convicted of attempted simple burglary, he could not complain of the jury instructions given by the trial court; the failure of defendant to request specific instructions, as required by La. Code Crim. Proc. Ann. art. 807, and the failure to object to the charge, pursuant to La. Code Crim. Proc. Ann. art. 801, resulted a waiver of the objection on appeal. State v. Perkins, 539 So. 2d 100, 1989 La. App. LEXIS 267 (Feb. 15, 1989), writ of certiorari denied by 544 So. 2d 397, 1989 La. LEXIS 1407 (La. 1989).

Defendant failed to raise an objection at his first degree murder trial when the trial court charged the jury on reasonable doubt as a grave uncertainty raised in the jury’s minds by reason of the unsatisfactory character of the evidence or lack thereof; nonetheless, where the trial court so instructed the jury and advised them that the state had to establish defendant’s guilt beyond a reasonable doubt, the totality of the instruction was not reversible error because a reasonable person of ordinary intelligence would have understood the definition of reasonable doubt given. State v. Miller, 489 So. 2d 268, 1986 La. App. LEXIS 6817 (May 12, 1986), writ of certiorari denied by 496 So. 2d 1030, 1986 La. LEXIS 7582 (La. 1986).

Defense counsel did not object to the proposed jury instructions; because no objection was made to the instructions at a time when the trial judge would have been able to correct any errors, the appellate court found that defendant was precluded from raising that issue on appeal. State v. Trigueros, 485 So. 2d 568, 1986 La. App. LEXIS 6411 (Mar. 10, 1986).

Where defendant failed to object to the trial court’s jury charge prior to the retirement of the jury or within time to allow correction of the alleged error, in accordance with La. Code Crim. Proc. Ann. art. 801 he was not permitted to challenge the alleged error on appeal. State v. Collatt, 477 So. 2d 177, 1985 La. App. LEXIS 10025 (Oct. 10, 1985), vacated in part by, writ of certiorari dismissed in part by 497 So. 2d 1001, 1986 La. LEXIS 7826 (La. 1986).

Defense counsel’s failure to either timely request the trial court’s written general charge or to timely provide his own special charges concerning the penalties for murder and manslaughter prevented defendant’s objection to the charge as given. State v. Rankin, 454 So. 2d 880, 1984 La. App. LEXIS 9339 (July 31, 1984), affirmed by 465 So. 2d 679, 1985 La. LEXIS 8370 (La. 1985).

Defendant waived any right to have a special charge on intoxication in writing where his request was made at the same time he asked for the already produced general charge and where the request for the charge was submitted at the close of evidence. State v. Ford, 375 So. 2d 641, 1979 La. LEXIS 7047 (Oct. 19, 1979).

Trial court’s extemporaneous oral statement to the jury regarding the penalty that might be imposed in the event of conviction was not an essential part of the charge under the provisions of former La. Rev. Stat. Ann. § 15:383 (now La. Code Crim. Proc. Ann. art. 802 et seq.) and, therefore, was not required by former La. Rev. Stat. Ann. § 15:389 (now La. Code Crim. Proc. Ann. art. 801) to be in writing. State v. Cavanah, 233 LA. 565, 97 So. 2d 396, 1957 La. LEXIS 1321 (Feb. 25, 1957).

•• Particular Instructions

••• General Overview. — Jury instructions as to second-degree murder and manslaughter were not so incomplete under La. Code Crim. Proc. Ann. art. 801 as to preclude the jury’s ability to properly consider manslaughter as a responsive verdict during defendant’s trial because the trial court had painstakingly limited the felonies listed in the definition of second degree felony murder, La. Rev. Stat. Ann. § 14:30.1.A, to only armed robbery at the request and consent of the parties. Furthermore, the omissions were entirely consistent with a reasonable clarification of the legal situation. State v. Moore, 877 So. 2d 1027, 2004 La. App. LEXIS 1560 (June 23, 2004), writ denied by La. 2004-2316, 893 So. 2d 83, 2005 La. LEXIS 1233 (La. Feb. 4, 2005).

In an armed robbery case, since there was no consensus between the parties as to giving the jury a copy of the written instructions, the trial court erred in giving the jury a copy of the instructions to take back with them into their deliberations; nonetheless, the error was harmless as the record revealed no prejudice by the jury’s possession of the written charges. State v. Joseph, 875 So. 2d 1011, 2004 La. App. LEXIS 1382 (May 26, 2004).

Where defendant complained that the trial court misstated the law when it charged the jury as to the definition of aggravated burglary and the record contained no objections to any of the jury charges, he could not assign the failure to give the charge as error, under La. Code Crim. Proc. Ann. arts. 801 and 802, because no objection was made thereto before the jury retires or within such time as the court may reasonably cure the error. State v. Francis, 715 So. 2d 457, 1998 La. App. LEXIS 810 (Apr. 15, 1998), writ denied by La. 98-2360, 737 So. 2d 741, 1999 La. LEXIS 560 (La. Feb. 5, 1999).

••• Lesser Included Offenses. — On appeal from a conviction for unauthorized entry of an inhabited dwelling, defendant’s argument that the jury instructions and verdict form should have included trespassing as a responsive verdict failed because defendant failed to object to the lack of such charge at trial, and therefore, under La. Code Crim. Proc. Ann. art. 801(C), had not preserved the issue for review. State v. Roland, 850 So. 2d 738, 2003 La. App. LEXIS 1675 (June 5, 2003), reversed in part by La. 03-1930, 865 So. 2d 692, 2004 La. LEXIS 20 (La. Jan. 16, 2004), writ denied by La. 2003-2395, 867 So. 2d 685, 2004 La. LEXIS 545 (La. Feb. 13, 2004).

Although a party could not assign as error a complaint to a jury charge in the absence of a contemporaneous objection because the purpose of the contemporaneous objection rule was to allow the trial judge the opportunity to correct the error, even without an objection, a court of appeal considered a defendant’s claim that, in his prosecution for aggravated rape, La. Rev. Stat. Ann. § 14:42, the trial court erred by failing to instruct the jury on the statutory lesser included offenses defined under La. Code Crim. Proc. Ann. art. 814, even though they were listed as possible responsive verdicts, but the court of appeal determined that the assignment of error was without merit. State v. Hubbard, 708 So. 2d 1099, 1998 La. App. LEXIS 84 (Jan. 27, 1998), writ denied by La. 98-0643, 723 So. 2d 415, 1998 La. LEXIS 2629 (La. Aug. 28, 1998).

••• Reasonable Doubt. — Where defendant did not make a contemporaneous objection at trial to an instruction on reasonable doubt and stated that he approved of the content of the instructions, he was not entitled to raise the issue of the validity of the instruction on appeal under La. Code Crim. Proc. Ann. art. 801. State v. Jackson, 694 So. 2d 440, 1997 La. App. LEXIS 996 (Apr. 9, 1997), writ denied by La. 97-1050, 703 So. 2d 609, 1997 La. LEXIS 3209 (La. Oct. 13, 1997), writ denied by La. 97-1255, 703 So. 2d 612, 1997 La. LEXIS 3221 (La. Oct. 13, 1997), writ denied by La. 2004-0264, 896 So. 2d 991, 2005 La. LEXIS 711 (La. Mar. 18, 2005).

••• Unanimity. — Where trial judge initially failed to charge the jury on the number that must concur on a verdict, but later corrected that omission, there was no prejudicial error. State v. McMahon, 391 So. 2d 1120, 1980 La. LEXIS 9380 (Nov. 10, 1980).

•• Requests to Charge. — Pursuant to La. Code Crim. Proc. Ann. art. 801, defendant failed to preserve for review his claim that the trial court erred by failing to instruct the jury on self-defense and justification in defendant’s murder trial, where defendant did not request the instructions or object to the jury instructions as given. State v. Thomas, 665 So. 2d 629, 1995 La. App. LEXIS 3260 (Dec. 6, 1995), writ denied by La. 96-0119, 671 So. 2d 333, 1996 La. LEXIS 1272 (La. Apr. 8, 1996).

Defendant waived any right to have a special charge on intoxication in writing where his request was made at the same time he asked for the already produced general charge and where the request for the charge was submitted at the close of evidence. State v. Ford, 375 So. 2d 641, 1979 La. LEXIS 7047 (Oct. 19, 1979).

Defendant’s murder conviction was upheld because the trial judge had not erred in charging the jury because he followed the mandate of the law in instructing the jury as to the principles of law applicable to the theory of the case. State v. Fulghum, 242 LA. 767, 138 So. 2d 569, 1962 La. LEXIS 490 (Feb. 19, 1962), appeal dismissed by 371 U.S. 5, 83 S. Ct. 82, 9 L. Ed. 2d 50, 1962 U.S. LEXIS 522 (1962).

• Verdicts

•• Special Verdicts. — Where a defendant argued that a trial court erred in not providing “not guilty by reason of insanity” on a verdict form, on which defense the defendant bore the burden of proof, the defendant’s failure to raise a contemporaneous objection to the trial court’s alleged error precluded appellate review. State v. Shipp, 712 So. 2d 230, 1998 La. App. LEXIS 738 (Apr. 8, 1998), writ denied by La. 98-1199, 724 So. 2d 775, 1998 La. LEXIS 2913 (La. Sept. 25, 1998).

• Appeals

•• Reviewability

••• Preservation for Review

•••• General Overview. — Defendant’s argument that the trial court’s instructions to the jury regarding the attempted second-degree murder charge were confusing was improper where defendant made no contemporaneous objection to the jury charges at trial; any issue regarding the jury charges was not preserved for appellate review under La. Code Crim. Proc. Ann. arts. 801 and 841. State v. Brown, 868 So. 2d 775, 2003 La. App. LEXIS 3721 (Dec. 31, 2003), writ of certiorari denied by La. 2004-0269, 876 So. 2d 76, 2004 La. LEXIS 1905 (La. June 4, 2004), writ denied by 17 So. 3d 953, 2009 La. LEXIS 2533 (La. 2009).

On appeal from a conviction for unauthorized entry of an inhabited dwelling, defendant’s argument that the jury instructions and verdict form should have included trespassing as a responsive verdict failed because defendant failed to object to the lack of such charge at trial, and therefore, under La. Code Crim. Proc. Ann. art. 801(C), had not preserved the issue for review. State v. Roland, 850 So. 2d 738, 2003 La. App. LEXIS 1675 (June 5, 2003), reversed in part by La. 03-1930, 865 So. 2d 692, 2004 La. LEXIS 20 (La. Jan. 16, 2004), writ denied by La. 2003-2395, 867 So. 2d 685, 2004 La. LEXIS 545 (La. Feb. 13, 2004).

In a case where defendant, a former police officer, was convicted of five forcible rapes and three second degree kidnappings, where defendant did not object to the trial court’s jury instructions, defendant failed to preserve that issue for review pursuant to La. Code Crim. Proc. Ann. art. 801(C). State v. Lee, 844 So. 2d 970, 2003 La. App. LEXIS 1065 (Apr. 2, 2003), writ denied by La. 2003-1247, 855 So. 2d 330, 2003 La. LEXIS 2929 (La. Oct. 10, 2003).

Where defendant did not, as required by La. Code Crim. Proc. Ann. art. 801(C), object to jury instructions given regarding other crimes evidence or the trial court’s failure to give a limiting instruction for such evidence, for which defendant made no request pursuant to La. Code Evid. Ann. art. 105, the issue was not properly preserved for appellate review. State v. Dauzart, 844 So. 2d 159, 2003 La. App. LEXIS 713 (Mar. 25, 2003), remanded by La. App. 07-15, 960 So. 2d 1079, 2007 La. App. LEXIS 1030 (La.App. 5 Cir. May 15, 2007).

Defendant waived any error in the trial court’s failure to instruct the jury as to responsive verdicts by defendant’s failure to object. State v. Odle, 834 So. 2d 483, 2002 La. App. LEXIS 3465 (Nov. 13, 2002), writ denied by La. 2003-0625, 847 So. 2d 1219, 2003 La. LEXIS 2029 (La. June 20, 2003).

Where the defendant only objected to the second instance that the trial judge re-charged the jury, and he made no further objection when the trial judge clarified that jurors were not required to find elements of carnal knowledge of a juvenile in order to convict defendant of an attempted offense, he abandoned his objection when he acquiesced to trial judge’s explanatory remarks. La. Code Crim. Proc. Ann. art. 801. State v. Little, 768 So. 2d 182, 2000 La. App. LEXIS 1854 (July 25, 2000).

Even though the jury instructions were not transcribed in the appellate record, where defense counsel failed to object to the trial court’s proposed instructions, the issue was not preserved for appeal. State v. James, 761 So. 2d 125, 2000 La. App. LEXIS 1089 (May 3, 2000), writ denied by La. 2000-1595, 787 So. 2d 1010, 2001 La. LEXIS 954 (La. Mar. 23, 2001).

Where a defendant argued that a trial court erred in not providing “not guilty by reason of insanity” on a verdict form, on which defense the defendant bore the burden of proof, the defendant’s failure to raise a contemporaneous objection to the trial court’s alleged error precluded appellate review. State v. Shipp, 712 So. 2d 230, 1998 La. App. LEXIS 738 (Apr. 8, 1998), writ denied by La. 98-1199, 724 So. 2d 775, 1998 La. LEXIS 2913 (La. Sept. 25, 1998).

Although a party could not assign as error a complaint to a jury charge in the absence of a contemporaneous objection because the purpose of the contemporaneous objection rule was to allow the trial judge the opportunity to correct the error, even without an objection, a court of appeal considered a defendant’s claim that, in his prosecution for aggravated rape, La. Rev. Stat. Ann. § 14:42, the trial court erred by failing to instruct the jury on the statutory lesser included offenses defined under La. Code Crim. Proc. Ann. art. 814, even though they were listed as possible responsive verdicts, but the court of appeal determined that the assignment of error was without merit. State v. Hubbard, 708 So. 2d 1099, 1998 La. App. LEXIS 84 (Jan. 27, 1998), writ denied by La. 98-0643, 723 So. 2d 415, 1998 La. LEXIS 2629 (La. Aug. 28, 1998).

Defendant, who was convicted of attempted second-degree murder, could not object to a jury instruction on appeal because he failed to object to it at trial. State v. Snyder, 700 So. 2d 1082, 1997 La. App. LEXIS 2317 (Sept. 30, 1997).

Where defendant did not make a contemporaneous objection at trial to an instruction on reasonable doubt and stated that he approved of the content of the instructions, he was not entitled to raise the issue of the validity of the instruction on appeal under La. Code Crim. Proc. Ann. art. 801. State v. Jackson, 694 So. 2d 440, 1997 La. App. LEXIS 996 (Apr. 9, 1997), writ denied by La. 97-1050, 703 So. 2d 609, 1997 La. LEXIS 3209 (La. Oct. 13, 1997), writ denied by La. 97-1255, 703 So. 2d 612, 1997 La. LEXIS 3221 (La. Oct. 13, 1997), writ denied by La. 2004-0264, 896 So. 2d 991, 2005 La. LEXIS 711 (La. Mar. 18, 2005).

Under La. Code Crim. Proc. Ann. art. 801, a defendant waived his right to object to a jury instruction where he failed to make a contemporaneous objection during trial. State v. Price, 690 So. 2d 191, 1997 La. App. LEXIS 344 (Feb. 25, 1997).

Pursuant to La. Code Crim. Proc. Ann. art. 801, defendant failed to preserve for review his claim that the trial court erred by failing to instruct the jury on self-defense and justification in defendant’s murder trial, where defendant did not request the instructions or object to the jury instructions as given. State v. Thomas, 665 So. 2d 629, 1995 La. App. LEXIS 3260 (Dec. 6, 1995), writ denied by La. 96-0119, 671 So. 2d 333, 1996 La. LEXIS 1272 (La. Apr. 8, 1996).

Jury instruction that a person could be presumed to intend the natural and probable consequences of his acts was impermissible, but pursuant to La. Code Crim. Proc. Ann. art. 801, defendant’s failure to object to the jury charge at a time when the trial court could have cured the alleged error prevented defendant from raising the issue on appeal. State v. Williams, 610 So. 2d 991, 1992 La. App. LEXIS 3713 (Nov. 23, 1992).

Pursuant to La. Code Crim. Proc. Ann. art. 801, juvenile defendant failed to object to the charge, which included in the instruction of attempted first degree murder the intent to inflict great bodily harm; as a result, the juvenile failed to preserve the issue for review. State v. S.P., 608 So. 2d 232, 1992 La. App. LEXIS 3361 (Oct. 27, 1992).

In the State’s prosecution of defendant for attempted manslaughter, defendant was not permitted to complain on appeal of the charge to the jury under La. Code Crim. Proc. Ann. arts. 801 and 841 where defense counsel had failed to object at trial, even after the trial court had reviewed the instructions with counsel. State v. Salone, 605 So. 2d 229, 1992 La. App. LEXIS 2724 (Sept. 23, 1992).

Defendant’s failure to lodge a contemporaneous objection to a jury charge alleged by defendant to be invalid precluded appellate review of the issue; therefore, the question of whether the charge was erroneous could not be reviewed by the appellate court. State v. Frazier, 599 So. 2d 419, 1992 La. App. LEXIS 1272 (Apr. 30, 1992).

Pursuant to La. Code Crim. Proc. Ann. arts. 801, 841, where a defendant fails to contemporaneously object to allegedly erroneous jury instructions, he thus fails to preserve for review any alleged error. State v. Hamilton, 594 So. 2d 1376, 1992 La. App. LEXIS 440 (Feb. 26, 1992).

Where a defendant argues as error the refusal to give a requested jury charge, but the record on appeal does not contain the jury charges given by the trial judge nor do the minutes reflect an objection to the charges, the alleged error is not properly preserved pursuant to La. Code Crim. Proc. Ann. art. 801. State v. Honore, 564 So. 2d 345, 1990 La. App. LEXIS 1416 (May 16, 1990), writ of certiorari denied by 569 So. 2d 968, 1990 La. LEXIS 2729 (La. 1990).

Defendant failed to raise an objection at his first degree murder trial when the trial court charged the jury on reasonable doubt as a grave uncertainty raised in the jury’s minds by reason of the unsatisfactory character of the evidence or lack thereof; nonetheless, where the trial court so instructed the jury and advised them that the state had to establish defendant’s guilt beyond a reasonable doubt, the totality of the instruction was not reversible error because a reasonable person of ordinary intelligence would have understood the definition of reasonable doubt given. State v. Miller, 489 So. 2d 268, 1986 La. App. LEXIS 6817 (May 12, 1986), writ of certiorari denied by 496 So. 2d 1030, 1986 La. LEXIS 7582 (La. 1986).

Defense counsel did not object to the proposed jury instructions; because no objection was made to the instructions at a time when the trial judge would have been able to correct any errors, the appellate court found that defendant was precluded from raising that issue on appeal. State v. Trigueros, 485 So. 2d 568, 1986 La. App. LEXIS 6411 (Mar. 10, 1986).

Where defendant failed to object to the trial court’s jury charge prior to the retirement of the jury or within time to allow correction of the alleged error, in accordance with La. Code Crim. Proc. Ann. art. 801 he was not permitted to challenge the alleged error on appeal. State v. Collatt, 477 So. 2d 177, 1985 La. App. LEXIS 10025 (Oct. 10, 1985), vacated in part by, writ of certiorari dismissed in part by 497 So. 2d 1001, 1986 La. LEXIS 7826 (La. 1986).

Defense counsel’s failure to either timely request the trial court’s written general charge or to timely provide his own special charges concerning the penalties for murder and manslaughter prevented defendant’s objection to the charge as given. State v. Rankin, 454 So. 2d 880, 1984 La. App. LEXIS 9339 (July 31, 1984), affirmed by 465 So. 2d 679, 1985 La. LEXIS 8370 (La. 1985).

••• Waiver

•••• General Overview. — Party may not assign as error the giving or failure to give a jury charge or any portion thereof unless an objection thereto is made before the jury retires or within such a time as the court may reasonably cure the alleged error. State v. Rogers, 757 So. 2d 655, 1999 La. App. LEXIS 2697 (Sept. 24, 1999), writ denied by La. 1999-3526, 764 So. 2d 962, 2000 La. LEXIS 1861 (La. June 16, 2000).

Trial court’s failure to instruct the jury that the burden was on the state to prove that the killing was not a matter of self-defense was waived under La. Code Crim. Proc. Ann. art. 801 by defendant’s failure to object or request that instruction. State v. Dunn, 548 So. 2d 95, 1989 La. App. LEXIS 1481 (Aug. 10, 1989), writ of certiorari denied by 556 So. 2d 55, 1990 La. LEXIS 112 (La. 1990).

•• Standards of Review

••• Harmless & Invited Errors

•••• General Overview. — In an armed robbery case, since there was no consensus between the parties as to giving the jury a copy of the written instructions, the trial court erred in giving the jury a copy of the instructions to take back with them into their deliberations; nonetheless, the error was harmless as the record revealed no prejudice by the jury’s possession of the written charges. State v. Joseph, 875 So. 2d 1011, 2004 La. App. LEXIS 1382 (May 26, 2004).
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Art. 802. General charge; scope.

The court shall charge the jury:

(1) As to the law applicable to the case;

(2) That the jury is the judge of the law and of the facts on the question of guilt or innocence, but that it has the duty to accept and to apply the law as given by the court; and

(3) That the jury alone shall determine the weight and credibility of the evidence.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article makes no change in the law. The source of Clause (1), is former R.S. 15:385, of Clause (2), former R.S. 15:383 and 15:385, and of Clause (3), former R.S. 15:384.

(b) Even though Const. Art. XIX,§9 provides that the jury shall be the judges of the law and of the facts on the question of guilt or innocence, the jurisprudence makes it clear that the jurors must accept the law as given to them in the charge by the judge and apply it to the particular facts of a case. State v. Ford, 37 La.Ann. 443 (1885); State v. Webb, 156 La. 952, 101 So. 338 (1924).

(c) It is impossible to spell out all the necessary charges as to the law applicable to all cases, such as the elements of an offense, mens rea, defenses where urged, parties, the applicable legal presumptions of R.S. 15:432, etc. The general language of Clause (1) makes all questions of law applicable to a case mandatory charges to be given by the judge to the jury. For example, where the special defense of insanity is made, Clause (1) makes it mandatory for the judge to charge the jury on such legal points as the presumption of sanity (R.S. 15:432), the burden of the defendant to establish insanity by a fair preponderance of the evidence (R.S. 15:432), and what constitues insanity (R.S. 14:14).

(d) Because of their importance, the charge as to included minor offenses, the charge as to insanity, and the charge as to reasonable doubt and the presumption of innocence are treated specifically in Arts. 803 and 804, respectively.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Homicide

••• Involuntary Manslaughter

•••• General Overview. — In a conviction for second degree murder, the trial court did not err in declining to give defendant’s requested jury charge on negligent homicide under La. Code Crim. Proc. Ann. arts. 802(1), and 814 where the only evidence supporting the instruction was defendant’s self-serving testimony. State v. Campbell, 673 So. 2d 1061, 1996 La. App. LEXIS 530 (Mar. 13, 1996), writ of certiorari denied by La. 96-1785, 685 So. 2d 140, 1997 La. LEXIS 135 (La. Jan. 10, 1997), reversed by, remanded by 523 U.S. 392, 118 S. Ct. 1419, 140 L. Ed. 2d 551, 1998 U.S. LEXIS 2787, 66 U.S.L.W. 4258, 11 Fla. L. Weekly Fed. S 466, 98 Cal. Daily Op. Service 2945, 1998 Colo. J. C.A.R. 1950, 98 D.A.R. 4026, 172 A.L.R. Fed. 597 (1998).

•• Inchoate Crimes

••• Conspiracy

•••• General Overview. — Trial judge properly charged the jury on the law of conspiracy in defendant’s trial for murder, based on the law of principals, where the prosecution established a prima facie case of conspiracy, even though defendant was not charged with the crime. State v. Sheppard, 350 So. 2d 615, 1977 La. LEXIS 4678 (Sept. 19, 1977).

In a felony murder trial involving two co-defendants, the trial court properly instructed the jury on criminal conspiracy under La. Rev. Stat. Ann. § 14:26 because the issue of conspiracy was relevant in all multiple-defendant cases. State v. Kaufman, 278 So. 2d 86, 1972 La. LEXIS 5297 (Dec. 11, 1972).

•• Miscellaneous Offenses

••• Obstruction of Justice

•••• General Overview. — In defendant’s trial for obstruction of justice, she claimed she was prejudiced because the jury was not given the special charge as requested by defense telling them they could disregard the entire testimony of a witness, whom defendant contended lied about her prior convictions during her testimony, however, there was no prejudice because although the witness was confused about the number of drug convictions that she had, her testimony was not the sole evidence of defendant’s statement. State v. Uloho, 875 So. 2d 918, 2004 La. App. LEXIS 1381 (May 26, 2004), writ denied by La. 2004-1640, 888 So. 2d 192, 2004 La. LEXIS 3434 (La. Nov. 19, 2004).

•• Sex Crimes

••• Obscenity

•••• General Overview. — Where there was no lesser offense supported by the evidence, the trial court did not err by not charging the jury as to the law regarding lesser included offenses for which the jury could have returned a verdict. State v. Williams, 846 So. 2d 22, 2003 La. App. LEXIS 1022 (Apr. 8, 2003).

••• Sexual Assault

•••• General Overview. — Where the trial court clearly defined the crime of forcible rape and general and specific intent, listed the responsive lesser offenses, and clearly explained that the jury could find defendants guilty of a lesser offense if the jury were not convinced that defendants were guilty of the offense charged but were convinced beyond a reasonable doubt that defendants were guilty of the lesser offense, the jury was sufficiently informed of its duty to acquit defendants if the evidence warranted only a finding of either sexual battery or criminal mischief. State v. Baker, 796 So. 2d 145, 2001 La. App. LEXIS 2010 (Sept. 26, 2001).

Defendant’s conviction for aggravated rape was upheld because the trial court did not err in excluding the responsive verdicts of simple rape and attempted simple rape; because there was no evidence upon which the jury could have possibly returned a verdict of simple rape or attempted simple rape, the trial judge was not required to charge the jury, pursuant to La. Code Crim. Proc. Ann. art. 802(1), as to the law applicable to either verdict. State v. Taylor, 774 So. 2d 379, 2000 La. App. LEXIS 3328 (Dec. 15, 2000), writ denied by La. 2001-0312, 803 So. 2d 984, 2001 La. LEXIS 3846 (La. Dec. 14, 2001).

• Juries & Jurors

•• Jury Deliberations

••• General Overview. — Defendant was entitled to a new trial where during deliberations the jury used as a reference an old law book found in the jury room which contained an incorrect statement of the law regarding the issue of intoxication, which, if it had been given by the trial court, would have required reversal; under the circumstances, there was more than the possibility of prejudice to the defendant. State v. Sinegal, 393 So. 2d 684, 1981 La. LEXIS 6854 (Jan. 26, 1981).

•• Province of Court & Jury

••• General Overview. — Trial court correctly charged that the jurors alone were to determine the weight and credibility of defendant’s confession as mandated under La. Code Crim. Proc. Ann. art. 802(3). State v. Joseph, 619 So. 2d 1229, 1993 La. App. LEXIS 2051 (June 2, 1993), writ of certiorari denied in part by 629 So. 2d 360, 1993 La. LEXIS 3148 (La. 1993).

Evidence was sufficient to convict defendant for second degree murder because the jury was entitled to give more weight to the fact and opinion evidence and reasonable inferences based on facts that were expressed by the state’s witnesses than by defendant’s witnesses under La. Code Crim. Proc. Ann. art. 802(3). State v. McFadden, 476 So. 2d 413, 1985 La. App. LEXIS 9845 (Sept. 25, 1985), writ of certiorari denied by 480 So. 2d 739, 1986 La. LEXIS 5451 (La. 1986).

Charge to the jury concerning the credibility of witnesses and other instructions given at defendant’s rape trial were neither unclear nor vague; when read as a whole, and particularly in connection with other paragraphs of the general charge clearly pointing out that the jury was the exclusive judge of the facts and credibility of witnesses, the charge complained of was a fair statement of the jury’s function as trier of fact and judge of credibility. State v. Prestridge, 399 So. 2d 564, 1981 La. LEXIS 8214 (May 20, 1981).

• Witnesses

•• Credibility. — In defendant’s trial for obstruction of justice, she claimed she was prejudiced because the jury was not given the special charge as requested by defense telling them they could disregard the entire testimony of a witness, whom defendant contended lied about her prior convictions during her testimony, however, there was no prejudice because although the witness was confused about the number of drug convictions that she had, her testimony was not the sole evidence of defendant’s statement. State v. Uloho, 875 So. 2d 918, 2004 La. App. LEXIS 1381 (May 26, 2004), writ denied by La. 2004-1640, 888 So. 2d 192, 2004 La. LEXIS 3434 (La. Nov. 19, 2004).

• Defenses

•• Entrapment. — In a prosecution for armed robbery that resulted from an undercover attempt to buy marijuana, notwithstanding a jury query after the jury retired for deliberation, the trial court did not err in not providing an instruction on entrapment because the issue of entrapment was not raised during the trial and could not be inferred from the evidence. State v. Taylor, 483 So. 2d 232, 1986 La. App. LEXIS 6063 (Feb. 5, 1986), writ of certiorari denied by 488 So. 2d 196, 1986 La. LEXIS 6374 (La. 1986).

Defendant was not entitled to an instruction on entrapment, under La. Code Crim. Proc. Ann. art. 802, where defendant did not claim such a defense, denied selling the marijuana, and when the agent’s testimony did not raise the issue. State v. Dunn, 452 So. 2d 304, 1984 La. App. LEXIS 8971 (June 6, 1984.), writ of certiorari denied by 457 So. 2d 18, 1984 La. LEXIS 9809 (La. 1984).

Where the arresting officers contradicted defendant’s claim that he was arrested for driving on a public highway under the influence of intoxicating liquor as a result of entrapment and there was no other evidence to support the plea of entrapment, under former La. Rev. Stat. Ann. § 15:384 (now La. Code Crim. Proc. Ann. art. 802) the appellate court was not in a position to pass on the credibility of witnesses or decide the weight to be given the evidence, such being matters exclusively for the trial court; hence, on appeal the court affirmed the judgment and conviction. State v. Turner, 228 LA. 202, 81 So. 2d 861, 1955 La. LEXIS 1356 (June 30, 1955).

•• Intoxication. — Trial court was required in defendant’s trial on charge of simple burglary, to provide a jury instruction as to the defense of intoxication pursuant to La. Code Crim. Proc. Ann. art. 802, where evidence indicated that the defendant was intoxicated at the time of the offense. State v. Lentz, 306 So. 2d 683, 1975 La. LEXIS 5173 (Jan. 20, 1975).

•• Justification. — In a second-degree murder case, defendant was not entitled to a jury instruction on justification where defendant killed the victim in defense of his stepfather where his stepfather was the aggressor. State v. Bacon, 578 So. 2d 175, 1991 La. App. LEXIS 614 (Mar. 28, 1991), writ denied by La. 93-0694, 651 So. 2d 857, 1995 La. LEXIS 955 (La. Mar. 30, 1995).

In defendant’s trial for unauthorized entry into an inhabited dwelling, the trial court properly charged the jury on the law of justification where defendant was a maintenance man for an apartment building, took money from an apartment that was previously burglarized, and alleged that he took the money in order to keep it from being stolen. State v. Washington, 533 So. 2d 392, 1988 La. App. LEXIS 2069 (Oct. 11, 1988).

Pursuant to La. Code Crim. Proc. Ann. art. 802, the district court erred when it refused to charge the jury on the defense of justification because although defendant’s characterization of the shooting was extremely doubtful, the defense was arguably supported by the evidence. State v. Miller, 338 So. 2d 678, 1976 La. LEXIS 4436 (Oct. 6, 1976).

• Jury Instructions

•• General Overview. — In defendant’s trial on drug charges, La. Code Crim. Proc. Ann. art. 802 did not require the trial court to grant defendant’s La. Code Crim. Proc. Ann. art. 807 request to charge the jury on entrapment, where defendant did not testify, and where defendant’s only witness testified that the drug transaction between defendant and undercover officers did not occur. State v. Sumlin, 617 So. 2d 225, 1993 La. App. LEXIS 1545 (Apr. 14, 1993).

Defendant was not entitled to reversal of his conviction for negligent homicide from driving while intoxicated because under La. Code Crim. Proc. Ann. art. 802, the trial court properly charged the jury regarding the offense of negligent homicide even though blood alcohol tests were inadmissible as defendant made admissible inculpatory statements about his intoxication. State v. Green, 343 So. 2d 149, 1977 La. LEXIS 6289 (Feb. 28, 1977).

Defendant’s conviction and sentence were annulled and set aside where oral remarks of the trial judge had to be characterized as a charge because the remarks followed the mandates of former La. Rev. Stat. Ann. § 15:385 (now La. Code Crim. Proc. Ann. art. 802); therefore, under the clear and concise provisions of former La. Rev. Stat. Ann. § 15:389 (now La. Code Crim. Proc. Ann. art. 804), the remarks should have been in writing because defendant requested the trial judge to deliver his charge in writing. State v. Cavanah, 233 LA. 565, 97 So. 2d 396, 1957 La. LEXIS 1322 (June 28, 1957).

•• Objections. — In a prosecution for attempted murder, the trial court did not err in including within its general charge instructions regarding the crime of armed robbery; included in the definition of first degree murder was the killing of a human being when the offender was engaged in the perpetration of armed robbery, and the evidence established that defendant shot an officer who had responded to a radio dispatch alerting him that a robbery was in progress. State v. Williams, 346 So. 2d 181, 1977 La. LEXIS 5766 (May 16, 1977).

In a felony murder trial involving two co-defendants, the trial court properly instructed the jury on criminal conspiracy under La. Rev. Stat. Ann. § 14:26 because the issue of conspiracy was relevant in all multiple-defendant cases. State v. Kaufman, 278 So. 2d 86, 1972 La. LEXIS 5297 (Dec. 11, 1972).

Trial court’s extemporaneous oral statement to the jury regarding the penalty that might be imposed in the event of conviction was not an essential part of the charge under the provisions of former La. Rev. Stat. Ann. § 15:383 et seq. (now La. Code Crim. Proc. Ann. art. 802 et seq.) and, therefore, was not required by former La. Rev. Stat. Ann. § 15:389 (now La. Code Crim. Proc. Ann. art. 801) to be in writing. State v. Cavanah, 233 LA. 565, 97 So. 2d 396, 1957 La. LEXIS 1321 (Feb. 25, 1957).

•• Particular Instructions

••• General Overview. — Defendant’s conviction for aggravated rape was upheld because the trial court did not err in excluding the responsive verdicts of simple rape and attempted simple rape; because there was no evidence upon which the jury could have possibly returned a verdict of simple rape or attempted simple rape, the trial judge was not required to charge the jury, pursuant to La. Code Crim. Proc. Ann. art. 802(1), as to the law applicable to either verdict. State v. Taylor, 774 So. 2d 379, 2000 La. App. LEXIS 3328 (Dec. 15, 2000), writ denied by La. 2001-0312, 803 So. 2d 984, 2001 La. LEXIS 3846 (La. Dec. 14, 2001).

La. Code Crim. Proc. Ann. art. 802 obligates the trial court to charge the jury, when properly requested, as to the law applicable to any theory of defense which the jurors could reasonably infer from the evidence. State v. Patterson, 752 So. 2d 280, 2000 La. App. LEXIS 76 (Jan. 25, 2000), writ denied by La. 2000-0753, 785 So. 2d 26, 2001 La. LEXIS 546 (La. Feb. 9, 2001).

Where defendant complained that the trial court misstated the law when it charged the jury as to the definition of aggravated burglary and the record contained no objections to any of the jury charges, he could not assign the failure to give the charge as error, under La. Code Crim. Proc. Ann. arts. 801 and 802, because no objection was made thereto before the jury retires or within such time as the court may reasonably cure the error. State v. Francis, 715 So. 2d 457, 1998 La. App. LEXIS 810 (Apr. 15, 1998), writ denied by La. 98-2360, 737 So. 2d 741, 1999 La. LEXIS 560 (La. Feb. 5, 1999).

La. Code Crim. Proc. Ann. art. 802(1) did not require the trial court to instruct the jury on self-defense or justification in defendant’s murder trial, where the evidence against those defenses was overwhelming. State v. Thomas, 665 So. 2d 629, 1995 La. App. LEXIS 3260 (Dec. 6, 1995), writ denied by La. 96-0119, 671 So. 2d 333, 1996 La. LEXIS 1272 (La. Apr. 8, 1996).

While the determination of whether or not defendant had dominion or control over cocaine found in his room may have turned on a factual determination, the trial court properly instructed the jury as to the definition of dominion or control because constructive possession was a legal term of art and the jurors were entitled to know that the determination was their own to make as a matter of law. State v. Jones, 526 So. 2d 1374, 1988 La. App. LEXIS 1226 (May 17, 1988).

Where the bill of information charged only defendant with armed robbery and the evidence in the case established that the armed robbery was committed by two people, the trial court properly instructed the jury on the law of principals; such an instruction did not unduly prejudice or surprise defendant because he admitted at his arrest that he was not the lone perpetrator of the crime and his co-defendant did not have to be joined in the same criminal prosecution. State v. Krolowitz, 407 So. 2d 1175, 1981 La. LEXIS 10969 (Nov. 16, 1981).

Charge to the jury concerning the credibility of witnesses and other instructions given at defendant’s rape trial were neither unclear nor vague; when read as a whole, and particularly in connection with other paragraphs of the general charge clearly pointing out that the jury was the exclusive judge of the facts and credibility of witnesses, the charge complained of was a fair statement of the jury’s function as trier of fact and judge of credibility. State v. Prestridge, 399 So. 2d 564, 1981 La. LEXIS 8214 (May 20, 1981).

Trial judge properly charged the jury on the law of conspiracy in defendant’s trial for murder, based on the law of principals, where the prosecution established a prima facie case of conspiracy, even though defendant was not charged with the crime. State v. Sheppard, 350 So. 2d 615, 1977 La. LEXIS 4678 (Sept. 19, 1977).

Pursuant to La. Code Crim. Proc. Ann. art. 802, the district court erred when it refused to charge the jury on the defense of justification because although defendant’s characterization of the shooting was extremely doubtful, the defense was arguably supported by the evidence. State v. Miller, 338 So. 2d 678, 1976 La. LEXIS 4436 (Oct. 6, 1976).

Under La. Code Crim. Proc. Ann. art. 802, it was proper to refuse to instruct the jury on the sentencing provisions for armed robbery. State v. Lewis, 296 So. 2d 824, 1974 La. LEXIS 3592 (June 10, 1974).

••• Lesser Included Offenses. — Where there was no lesser offense supported by the evidence, the trial court did not err by not charging the jury as to the law regarding lesser included offenses for which the jury could have returned a verdict. State v. Williams, 846 So. 2d 22, 2003 La. App. LEXIS 1022 (Apr. 8, 2003).

Where the trial court clearly defined the crime of forcible rape and general and specific intent, listed the responsive lesser offenses, and clearly explained that the jury could find defendants guilty of a lesser offense if the jury were not convinced that defendants were guilty of the offense charged but were convinced beyond a reasonable doubt that defendants were guilty of the lesser offense, the jury was sufficiently informed of its duty to acquit defendants if the evidence warranted only a finding of either sexual battery or criminal mischief. State v. Baker, 796 So. 2d 145, 2001 La. App. LEXIS 2010 (Sept. 26, 2001).

••• Theory of Defense. — In a theft of goods case, the trial court did not err in failing to give a justification charge to the jury, where the evidence did not support a justification defense; there was no evidence defendant was compelled to steal by threats of death or great bodily harm, defendant admitted that the man who initially entered the store with her did not tell her to steal the items, and a videotape of defendant at the store clearly showed that she was alone when she stole the items. State v. Wallis, 871 So. 2d 552, 2004 La. App. LEXIS 675 (Mar. 30, 2004).

Where defendant’s counsel referred to self-defense in his opening statement, but defendant’s claim of self-defense to a charge of second-degree murder was not supported by any evidence, defendant was not entitled to an instruction on self-defense pursuant to La. Code Crim. Proc. Ann. art. 802(1). State v. Hurst, 797 So. 2d 75, 2000 La. App. LEXIS 2563 (Oct. 3, 2000), writ of certiorari denied by La. 2000-3053, 798 So. 2d 962, 2001 La. LEXIS 2930 (La. Oct. 5, 2001).

Where defendant contended that the trial court erred by failing to instruct the jury as to negligent homicide and providing it as a responsive verdict, he maintained that the defendant’s statement, which was introduced by the State, supported a reasonable view of the evidence that the shooting was negligent homicide; the court held that found no error and that no instruction was needed required under La. Code Crim. Proc. Ann. art. 802(1). State v. Hardy, 711 So. 2d 715, 1998 La. App. LEXIS 390 (Mar. 06, 1998), writ denied by, review denied by La. 98-0927, 723 So. 2d 954, 1998 La. LEXIS 2564 (La. Sept. 4, 1998).

La. Code Crim. Proc. Ann. art. 802(1) did not require the trial court to instruct the jury on self-defense or justification in defendant’s murder trial, where the evidence against those defenses was overwhelming. State v. Thomas, 665 So. 2d 629, 1995 La. App. LEXIS 3260 (Dec. 6, 1995), writ denied by La. 96-0119, 671 So. 2d 333, 1996 La. LEXIS 1272 (La. Apr. 8, 1996).

In defendant’s trial for unauthorized entry into an inhabited dwelling, the trial court properly charged the jury on the law of justification where defendant was a maintenance man for an apartment building, took money from an apartment that was previously burglarized, and alleged that he took the money in order to keep it from being stolen. State v. Washington, 533 So. 2d 392, 1988 La. App. LEXIS 2069 (Oct. 11, 1988).

Under La. Code Crim. Proc. Ann. art. 802, it was error for the trial court to refuse to instruct the jury on entrapment where the officer admitted that defendant did not approach him to arrange the drug sale. State v. Huddleston, 463 So. 2d 104, 1985 La. App. LEXIS 8116 (Jan. 30, 1985).

Defendant was not entitled to an instruction on entrapment, under La. Code Crim. Proc. Ann. art. 802, where defendant did not claim such a defense, denied selling the marijuana, and when the agent’s testimony did not raise the issue. State v. Dunn, 452 So. 2d 304, 1984 La. App. LEXIS 8971 (June 6, 1984.), writ of certiorari denied by 457 So. 2d 18, 1984 La. LEXIS 9809 (La. 1984).

Trial court was required in defendant’s trial on charge of simple burglary, to provide a jury instruction as to the defense of intoxication pursuant to La. Code Crim. Proc. Ann. art. 802, where evidence indicated that the defendant was intoxicated at the time of the offense. State v. Lentz, 306 So. 2d 683, 1975 La. LEXIS 5173 (Jan. 20, 1975).

In an aggravated rape trial where defendant pleaded not guilty by reason of insanity, the trial court was not required under former La. Rev. Stat. Ann. § 15:385 (now La. Code Crim. Proc. Ann. art. 802) to instruct the jury on the law of insanity as expressed in the Durham rule of irresistible impulse because that was not the binding law of Louisiana. State v. Plaisance, 252 LA. 212, 210 So. 2d 323, 1968 La. LEXIS 3038 (Apr. 29, 1968), writ of certiorari denied by 393 U.S. 1005, 89 S. Ct. 496, 21 L. Ed. 2d 470, 1968 U.S. LEXIS 57 (1968).

In defendant’s murder trial, the trial court improperly refused to give defendant’s requested jury charge on the State’s burden of proof on his defense of self-defense, where the trial court gave the jury a general charge on the burden of proof and the presumption of defendant’s innocence but did not specifically instruct the jury on the State’s burden of proof on the issue of self-defense. State v. Carter, 227 LA. 820, 80 So. 2d 420, 1955 La. LEXIS 1299 (Apr. 25, 1955).

••• Use of Particular Evidence. — Direct evidence that the defendant pledged to kill the victim and in fact shot her, albeit allegedly by accident, obviated the giving of a circumstantial evidence instruction under La. Code Crim. Proc. Ann. art. 802. State v. Giles, 639 So. 2d 323, 1994 La. App. LEXIS 1825 (June 15, 1994), writ denied by La. 94-1897, 648 So. 2d 400, 1994 La. LEXIS 3068 (La. Dec. 19, 1994), writ of certiorari denied by La. 94-1891, 648 So. 2d 399, 1994 La. LEXIS 3070 (La. Dec. 19, 1994).

•• Requests to Charge. — Trial court did not err in refusing to give defendant’s requested special jury instruction regarding the credibility of witnesses because, although the requested instruction was a correct statement of the law and did not require clarification, the trial court properly denied the special charge because the subject matter was addressed in the general charge given by the court. State v. Uloho, 875 So. 2d 918, 2004 La. App. LEXIS 1381 (May 26, 2004), writ denied by La. 2004-1640, 888 So. 2d 192, 2004 La. LEXIS 3434 (La. Nov. 19, 2004).

In defendant’s trial for obstruction of justice, she claimed she was prejudiced because the jury was not given the special charge as requested by defense telling them they could disregard the entire testimony of a witness, whom defendant contended lied about her prior convictions during her testimony, however, there was no prejudice because although the witness was confused about the number of drug convictions that she had, her testimony was not the sole evidence of defendant’s statement. State v. Uloho, 875 So. 2d 918, 2004 La. App. LEXIS 1381 (May 26, 2004), writ denied by La. 2004-1640, 888 So. 2d 192, 2004 La. LEXIS 3434 (La. Nov. 19, 2004).

In a theft of goods case, the trial court did not err in failing to give a justification charge to the jury, where the evidence did not support a justification defense; there was no evidence defendant was compelled to steal by threats of death or great bodily harm, defendant admitted that the man who initially entered the store with her did not tell her to steal the items, and a videotape of defendant at the store clearly showed that she was alone when she stole the items. State v. Wallis, 871 So. 2d 552, 2004 La. App. LEXIS 675 (Mar. 30, 2004).

In defendant’s attempted manslaughter trial, the court did not err by refusing defendant’s requested jury instruction for second-degree battery; second-degree battery was not a responsive verdict to the charge of attempted second-degree murder, and defendant conceded that defendant was allowed to argue second-degree battery and its elements to the jury. State v. Farhood, 844 So. 2d 217, 2003 La. App. LEXIS 711 (Mar. 25, 2003).

Where a seven-year-old victim had told a physician of two other episodes of sexual molestation by someone other than defendant, but defendant had no evidence of such other contacts, the trial court was not required by La. Code Crim. Proc. Ann. art. 802 to charge the jury under the rape shield provisions of La. Code Evid. Ann. art. 412. State v. Roberts, 769 So. 2d 162, 2000 La. App. LEXIS 2188 (Sept. 27, 2000), writ denied by La. 2000-3027, 799 So. 2d 1149, 2001 La. LEXIS 3908 (La. Oct. 26, 2001).

Where a seven-year-old victim had told a physician of two other episodes of sexual molestation by someone other than defendant, the trial court erred in failing to give a requested limiting instruction in accordance with La. Code Crim. Proc. Ann. arts. 802 and 807 regarding the child’s statements because the request was not covered in the main charge and required no alteration; however, the error was harmless. State v. Roberts, 769 So. 2d 162, 2000 La. App. LEXIS 2188 (Sept. 27, 2000), writ denied by La. 2000-3027, 799 So. 2d 1149, 2001 La. LEXIS 3908 (La. Oct. 26, 2001).

Trial court is required to charge the jury as to the law applicable to the case before it. State v. Jenkins, 750 So. 2d 366, 1999 La. App. LEXIS 3786 (Dec. 29, 1999), writ denied by La. 2000-0556, 773 So. 2d 157, 2000 La. LEXIS 3227 (La. Nov. 13, 2000).

Where defendant contended that the trial court erred by failing to instruct the jury as to negligent homicide and providing it as a responsive verdict, he maintained that the defendant’s statement, which was introduced by the State, supported a reasonable view of the evidence that the shooting was negligent homicide; the court held that found no error and that no instruction was needed required under La. Code Crim. Proc. Ann. art. 802(1). State v. Hardy, 711 So. 2d 715, 1998 La. App. LEXIS 390 (Mar. 06, 1998), writ denied by, review denied by La. 98-0927, 723 So. 2d 954, 1998 La. LEXIS 2564 (La. Sept. 4, 1998).

Under La. Code Crim. Proc. Ann. arts. 802 and 807, the trial court properly refused to administer defendant’s proposed jury instructions, where, as proposed, they misstated the law or required further qualification, limitation, or explanation. State v. Rhodes, 688 So. 2d 628, 1997 La. App. LEXIS 62 (Jan. 22, 1997), writ of certiorari denied by La. 97-0753, 701 So. 2d 980, 1997 La. LEXIS 2882 (La. Sept. 26, 1997).

In a conviction for second degree murder, the trial court did not err in declining to give defendant’s requested jury charge on negligent homicide under La. Code Crim. Proc. Ann. arts. 802(1), and 814 where the only evidence supporting the instruction was defendant’s self-serving testimony. State v. Campbell, 673 So. 2d 1061, 1996 La. App. LEXIS 530 (Mar. 13, 1996), writ of certiorari denied by La. 96-1785, 685 So. 2d 140, 1997 La. LEXIS 135 (La. Jan. 10, 1997), reversed by, remanded by 523 U.S. 392, 118 S. Ct. 1419, 140 L. Ed. 2d 551, 1998 U.S. LEXIS 2787, 66 U.S.L.W. 4258, 11 Fla. L. Weekly Fed. S 466, 98 Cal. Daily Op. Service 2945, 1998 Colo. J. C.A.R. 1950, 98 D.A.R. 4026, 172 A.L.R. Fed. 597 (1998).

The trial court is required to charge the jury, when properly requested, as to the law applicable to any theory of defense which the jurors reasonably could infer from the evidence but the request must be wholly correct and pertinent; the refusal to give a requested special charge does not warrantreversal of a defendant’s conviction unless it prejudices substantial rights of the accused. State v. Vergo, 594 So. 2d 1361, 1992 La. App. LEXIS 41 (Jan. 22, 1992).

In a second-degree murder case, defendant was not entitled to a jury instruction on justification where defendant killed the victim in defense of his stepfather where his stepfather was the aggressor. State v. Bacon, 578 So. 2d 175, 1991 La. App. LEXIS 614 (Mar. 28, 1991), writ denied by La. 93-0694, 651 So. 2d 857, 1995 La. LEXIS 955 (La. Mar. 30, 1995).

Trial judge included defendant’s requested special charges in the trial judge’s general charge; therefore, the trial judge did not commit error in denying defendant’s special charges. State v. Lopez, 484 So. 2d 217, 1986 La. App. LEXIS 6331 (Mar. 4, 1986).

In a prosecution for armed robbery that resulted from an undercover attempt to buy marijuana, notwithstanding a jury query after the jury retired for deliberation, the trial court did not err in not providing an instruction on entrapment because the issue of entrapment was not raised during the trial and could not be inferred from the evidence. State v. Taylor, 483 So. 2d 232, 1986 La. App. LEXIS 6063 (Feb. 5, 1986), writ of certiorari denied by 488 So. 2d 196, 1986 La. LEXIS 6374 (La. 1986).

Trial court did not commit error in refusing to give defendant’s special jury charge where the special charge was contained in the court’s general charge, the general charge was a complete and accurate statement of the law of the case, and the defense argument, in closing, helped to clarify any misconceptions which may have arisen because of the format in which the court’s general charge was presented. State v. Smith, 414 So. 2d 1237, 1982 La. LEXIS 11071 (May 20, 1982).

Trial judge under La. Code Crim. Proc. Ann. arts. 802 and 807 did not err in failing to instruct the jury as to negligent homicide because the requested jury charge was not pertinent in the trial in which the defendant was charged with first degree murder in connection with the burning and beating death of a female victim. State v. Lane, 414 So. 2d 1223, 1982 La. LEXIS 11020 (May 17, 1982).

Trial court was correct in not charging the jury with the presumptive evidence language of La. Rev. Stat. Ann. § 14:32 where no evidence was presented concerning any inference or violations of statutes. State v. Telford, 384 So. 2d 347, 1980 La. LEXIS 7746 (May 19, 1980).

Although negligent homicide was not a responsive verdict to the charge of murder, the trial court was required to give a requested instruction on the law of negligent homicide if the facts showed that the charge was pertinent to the case; however, the trial court’s failure to so instruct was not reversible error because defendant was not prejudiced by the omission where the jury had sufficient information to find defendant not guilty if the evidence warranted only a finding of negligent homicide. State v. Marse, 365 So. 2d 1319, 1978 La. LEXIS 5677 (Dec. 15, 1978).

• Verdicts

•• Inconsistent Verdicts. — In defendant’s attempted manslaughter trial, the court did not err by refusing defendant’s requested jury instruction for second-degree battery; second-degree battery was not a responsive verdict to the charge of attempted second-degree murder, and defendant conceded that defendant was allowed to argue second-degree battery and its elements to the jury. State v. Farhood, 844 So. 2d 217, 2003 La. App. LEXIS 711 (Mar. 25, 2003).

• Sentencing

•• Ranges. — Under La. Code Crim. Proc. Ann. art. 802, it was proper to refuse to instruct the jury on the sentencing provisions for armed robbery. State v. Lewis, 296 So. 2d 824, 1974 La. LEXIS 3592 (June 10, 1974).

• Postconviction Proceedings

•• Motions for New Trial. — Defendant was entitled to a new trial where during deliberations the jury used as a reference an old law book found in the jury room which contained an incorrect statement of the law regarding the issue of intoxication, which, if it had been given by the trial court, would have required reversal; under the circumstances, there was more than the possibility of prejudice to the defendant. State v. Sinegal, 393 So. 2d 684, 1981 La. LEXIS 6854 (Jan. 26, 1981).

• Appeals

•• General Overview. — In a bench trial of a battery case, the trial court’s evaluation of the credibility of the witnesses did not present a legal question reviewable by an appellate court, under La. Code Crim. Proc. Ann. art. 802(3). State v. Aldridge, 450 So. 2d 1057, 1984 La. App. LEXIS 8911 (May 30, 1984).

EVIDENCE

• Inferences & Presumptions

•• Presumptions

••• General Overview. — Trial court was correct in not charging the jury with the presumptive evidence language of La. Rev. Stat. Ann. § 14:32 where no evidence was presented concerning any inference or violations of statutes. State v. Telford, 384 So. 2d 347, 1980 La. LEXIS 7746 (May 19, 1980).

• Procedural Considerations

•• Circumstantial & Direct Evidence. — Direct evidence that the defendant pledged to kill the victim and in fact shot her, albeit allegedly by accident, obviated the giving of a circumstantial evidence instruction under La. Code Crim. Proc. Ann. art. 802. State v. Giles, 639 So. 2d 323, 1994 La. App. LEXIS 1825 (June 15, 1994), writ denied by La. 94-1897, 648 So. 2d 400, 1994 La. LEXIS 3068 (La. Dec. 19, 1994), writ of certiorari denied by La. 94-1891, 648 So. 2d 399, 1994 La. LEXIS 3070 (La. Dec. 19, 1994).

• Relevance

•• Sex Offenses

••• Rape Shield Laws. — Where a seven-year-old victim had told a physician of two other episodes of sexual molestation by someone other than defendant, but defendant had no evidence of such other contacts, the trial court was not required by La. Code Crim. Proc. Ann. art. 802 to charge the jury under the rape shield provisions of La. Code Evid. Ann. art. 412. State v. Roberts, 769 So. 2d 162, 2000 La. App. LEXIS 2188 (Sept. 27, 2000), writ denied by La. 2000-3027, 799 So. 2d 1149, 2001 La. LEXIS 3908 (La. Oct. 26, 2001).
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Art. 803. Same; charge as to included minor offenses and plea of insanity.

When a count in an indictment sets out an offense which includes other offenses of which the accused could be found guilty under the provisions of Article 814 or 815, the court shall charge the jury as to the law applicable to each offense.

When a defendant has specially pleaded insanity in accordance with Article 552, the court shall charge the jury with respect to the law applicable thereto.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article makes no change in the law.

(b) In cases involving a plea of insanity the law applicable includes Art. 816 and other laws relative to insanity in criminal cases.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• Lesser Included Offenses

•••• General Overview. — La. Code Crim. Proc. Ann. art. 803 can reasonably be interpreted as requiring only those charges of which the accused can be found guilty under the indictment and the evidence. State v. Henry, 449 So. 2d 486, 1984 La. LEXIS 8825 (Apr. 2, 1984).

•• Property Crimes

••• Burglary & Criminal Trespass

•••• General Overview. — La. Code Crim. Proc. Ann. art. 803 mandates that the trial court shall charge the jury as to the law applicable to the charged offense and to any other offenses of which the accused could be found guilty under La. Code Crim. Proc. Ann. art. 814 or 815, and where there are no statutory responsive verdicts provided in art. 814, the matter is controlled by La. Code Crim. Proc. Ann. art. 815, which provides that all lesser and included grades of the charged offense are responsive verdicts, even though the charged offense is a felony and the lesser offense is a misdemeanor; lesser and included offenses are those in which all of the essential elements of the lesser offense are also essential elements of the greater offense charged, thus, evidence that supports a conviction of the charged offense necessarily supports a conviction of a lesser and included offense. State v. Wright, 840 So. 2d 1271, 2003 La. App. LEXIS 610 (Mar. 7, 2003).

Defendant’s request for an instruction on criminal trespass was not required to be submitted in writing, because responsive verdicts that were required by La. Code Crim. Proc. Ann. arts. 803 and 815 were not special charges, they were not required to be requested in writing pursuant to the Rule. State v. Simmons, 817 So. 2d 16, 2002 La. LEXIS 1517 (May 15, 2002).

• Counsel

•• Effective Assistance

••• Trials. — Trial court’s error in omitting the word “attempted” from the second responsive verdict did not result in reversal of defendant’s conviction on ineffective assistance of counsel grounds; defense counsel’s failure to notice and object to the verdict, as the error was inadvertent, did not result in prejudicing defendant; there was no basis for supposing that the trial court did not comply with its duty under La. Code Crim. Proc. Ann. art. 803 to charge the jurors with the responsive verdicts, as the jurors rejected the only possible alternative. State v. Leon, 638 So. 2d 220, 1994 La. LEXIS 1475 (June 3, 1994).

• Defenses

•• Insanity

••• Insanity Defense. — Although La. Code Civ. Proc. Ann. art. 803 required jury instructions regarding the insanity defense when that defense was specially pleaded in accordance with La. Code Crim. Proc. Ann. art. 552 at arraignment, where defendant’s arraignment plea was not guilty, and defendant changed it to the dual plea at trial, the plea became a La Code Crim. Proc. Ann. art. 561 plea, which was not statutorily protected to require jury instructions regarding the insanity defense. State v. Allen, 537 So. 2d 1312, 1989 La. App. LEXIS 127 (Feb. 3, 1989).

When defendant’s requested charge on the consequences of a verdict of not guilty by reason of insanity was denied, despite being wholly correct and not included in any other charge, the denial was reversible error. State v. Gurley, 376 So. 2d 110, 1979 La. LEXIS 7125 (Oct. 8, 1979).

• Jury Instructions

•• Objections. — Although the trial court erred in failing to follow La. Code Crim. Proc. Ann. arts. 803, 805, 809, and 816 in its instructions to the jury, as they related to defendant’s insanity defense; defendant was precluded by La. Code Crim. Proc. Ann. art. 841 from raising such error on appeal because no objection was raised in the trial court. State v. Falls, 544 So. 2d 27, 1989 La. App. LEXIS 832 (May 9, 1989).

•• Particular Instructions

••• General Overview. — Trial court did not err under La. Code Crim. Proc. Ann. art. 803 when it did not give an instruction on the criminally negligent discharge of a firearm as a predicate to the jury’s finding defendant guilty of manslaughter, rather than second-degree murder, on the grounds that defendant admitted that he deliberately fired his weapon at the passengers of another vehicle in a drive-by shooting, that defendant did not request the instruction, and that the evidence did not support the special charge. State v. Gipson, 677 So. 2d 544, 1996 La. App. LEXIS 1318 (June 26, 1996), writ denied by La. 96-2303, 687 So. 2d 402, 1997 La. LEXIS 317 (La. Jan. 31, 1997).

Trial court’s error in failing to follow La. Code Crim. Proc. Ann. arts. 803, 805, 809, and 816 in its instructions to the jury, as they related to defendant’s insanity defense, was not a patent error under La. Code Crim. Proc. Ann. art. 920 because it was not discoverable by a mere inspection of the pleadings and proceedings, without inspection of the evidence. State v. Falls, 544 So. 2d 27, 1989 La. App. LEXIS 832 (May 9, 1989).

••• Lesser Included Offenses. — Where the accused requests an instruction to the jury on the law applicable to an offense that is truly a lesser and included grade of the charged offense, the trial court has no discretion to refuse to give the requested instruction. State v. Wright, 840 So. 2d 1271, 2003 La. App. LEXIS 610 (Mar. 7, 2003).

Defendant’s request for an instruction on criminal trespass was not required to be submitted in writing, because responsive verdicts that were required by La. Code Crim. Proc. Ann. arts. 803 and 815 were not special charges, they were not required to be requested in writing pursuant to the Rule. State v. Simmons, 817 So. 2d 16, 2002 La. LEXIS 1517 (May 15, 2002).

Trial court did not err in excluding simple rape under La. Rev. Stat. Ann. § 14:43 and attempted simple rape under La. Rev. Stat. Ann. § 14:27 as responsive verdicts pursuant to La. Code Crim. Proc. Ann. art. 814(C) and La. Code Crim. Proc. Ann. art. 803 to a charge of aggravated rape where, although a preliminary injunction prohibiting defendant from communicating with the victim would prohibit her being considered defendant’s spouse under La. Rev. Stat. Ann. § 14:43(B), there was no evidence of her incapacity; accordingly, the special circumstances enumerated in La. Rev. Stat. Ann. § 14:43(A)(1), (2), or (3) did not apply. State v. Berry, 684 So. 2d 439, 1996 La. App. LEXIS 2689 (Nov. 8, 1996), writ denied by La. 97-0278, 703 So. 2d 603, 1997 La. LEXIS 3191 (La. Oct. 10, 1997).

Defendant’s conviction for simple burglary of a pharmacy was set aside and a new trial granted where the trial court refused defendant’s request to instruct the jury on the lesser included offenses of simple burglary and attempted simple burglary; La. Code Crim. Proc. Ann. art. 803 mandated that the trial court charge the jury as to the law applicable to the charged offense and to any other offenses of which the accused could have been found guilty under La. Code Crim. Proc. Ann. arts. 814, 815. State v. Dufore, 424 So. 2d 256, 1982 La. LEXIS 12603 (Nov. 29, 1982).

•• Requests to Charge. — La. Code Crim. Proc. Ann. art. 803 can reasonably be interpreted as requiring only those charges of which the accused can be found guilty under the indictment and the evidence. State v. Henry, 449 So. 2d 486, 1984 La. LEXIS 8825 (Apr. 2, 1984).

When defendant’s requested charge on the consequences of a verdict of not guilty by reason of insanity was denied, despite being wholly correct and not included in any other charge, the denial was reversible error. State v. Gurley, 376 So. 2d 110, 1979 La. LEXIS 7125 (Oct. 8, 1979).

Defendant’s conviction for armed robbery was improper where the trial court did not give the requested jury charge governing the consequences of a verdict of not guilty by reason of insanity. State v. Liesk, 326 So. 2d 871, 1976 La. LEXIS 4908 (Jan. 19, 1976).

• Verdicts

•• Special Verdicts. — Trial court’s error in omitting the word “attempted” from the second responsive verdict did not result in reversal of defendant’s conviction on ineffective assistance of counsel grounds; defense counsel’s failure to notice and object to the verdict, as the error was inadvertent, did not result in prejudicing defendant; there was no basis for supposing that the trial court did not comply with its duty under La. Code Crim. Proc. Ann. art. 803 to charge the jurors with the responsive verdicts, as the jurors rejected the only possible alternative. State v. Leon, 638 So. 2d 220, 1994 La. LEXIS 1475 (June 3, 1994).

Art. 804. Same; charge as to presumption of innocence, reasonable doubt, and several grades of offense.

A. In all cases the court shall charge the jury that:

(1) A person accused of crime is presumed by law to be innocent until each element of the crime, necessary to constitute his guilt, is proven beyond a reasonable doubt;

(2) It is the duty of the jury, in considering the evidence and in applying to that evidence the law as given by the court, to give the defendant the benefit of every reasonable doubt arising out of the evidence or out of the lack of evidence in the case; and

(3) It is the duty of the jury if not convinced of the guilt of a defendant beyond a reasonable doubt, to find him not guilty.

The court may, but is not required to, define “the presumption of innocence” or “reasonable doubt” or give any other or further charge upon the same than that contained in this article.

B. When there are several grades of an offense contained in a single count, the court shall charge the jury as to each grade of which the defendant could be found guilty. The court shall in that case also charge the jury that if it has a reasonable doubt as to any or all grades of the offense charged it shall find the defendant not guilty of that grade, or all grades of the offense, as the case may be. (Amended by Acts 1968, No. 144, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a)This article combines the two sources. It makes no changes in the law.

(b) The general statement (in former R.S. 15:263) of the state’s “burden of proving, beyond a reasonable doubt, every fact and circumstance necessary to constitute defendant’s guilt,” is retained in the new Code of Criminal Procedure Ancillaries chapter of Title 15 of the Revised Statutes. It is contemplated that the provisions of that chapter will be considered for inclusion, after appropriate revision, in a general Code of Evidence.

(c) Although legislatively enacted charges to be made to the jury, such as those contained in this article, could be enacted to cover many other charges, this Code does not enact a broad scheme of such charges.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Homicide

••• Murder

•••• General Overview. — Court, in defendants’ murder case, did not err by failing to reinstruct the jury with the full charge where, during deliberations, the jury requested a reinstruction on the definition of reasonable doubt, but not presumption of innocence, and it was within the trial court’s discretion to reinstruct only on that one definition. State v. Price, 842 So. 2d 491, 2003 La. App. LEXIS 1063 (Apr. 2, 2003), writ denied sub nomine State v. Honore, La. 2003-1322, 860 So. 2d 542, 2003 La. LEXIS 3478 (La. Nov. 21, 2003), writ denied by La. 2003-1517, 860 So. 2d 1151, 2003 La. LEXIS 3628 (La. Dec. 12, 2003).

••• Voluntary Manslaughter

•••• General Overview. — Physical evidence that a victim was shot in the back by a gun pointed directly at her and a neighbor’s testimony that a gun was placed near the victim’s body after the neighbor first saw it, when defendant was the only other person present, were sufficient to support a jury verdict finding defendant guilty of manslaughter beyond a reasonable doubt. State v. Captville, 448 So. 2d 676, 1984 La. LEXIS 8438 (Feb. 27, 1984).

•• Property Crimes

••• Burglary & Criminal Trespass

•••• General Overview. — Because the evidence presented by the state did not prove beyond a reasonable doubt that defendant broke into the house so that defendant’s brother could live there temporarily, the evidence was insufficient to support a conviction for burglary. State v. Jacobs, 504 So. 2d 817, 1987 La. LEXIS 8981 (Apr. 6, 1987).

• Trials

•• Burdens of Proof

••• Prosecution. — Where defendant, a first-time felon who had received a pardon, alleged that his wrongful possession of a firearm was excused by a mistake of law, the State was not required to negate the defense in its case in chief because it was defendant’s burden to prove his defense by a preponderance of the evidence. State v. Riser, 704 So. 2d 946, 1997 La. App. LEXIS 2834 (Dec. 12, 1997).

• Jury Instructions

•• Objections. — In the State’s prosecution of defendant, defendant’s objections to the charges given to the jury by the trial court were groundless under La. Code Crim. Proc. Ann. art. 804 and the trial court did not commit reversible error under La. Code Crim. Proc. Ann. art. 807 by failing to use the special jury charge which defendant had submitted to the trial court. State v. Mayeaux, 570 So. 2d 185, 1990 La. App. LEXIS 2647 (Nov. 14, 1990), writ of certiorari denied by 575 So. 2d 386, 1991 La. LEXIS 471 (La. 1991).

Trial court’s jury instruction concerning reasonable doubt was proper because it fulfilled the requirements of La. Code Crim. Proc. Ann. art. 804(A)(1)-(3), as the charge directed the jury to give defendant every reasonable doubt, to acquit defendant if the jury was not convinced of his guilt beyond a reasonable doubt, and instructed the jury of defendant’s presumed innocence. State v. West, 552 So. 2d 478, 1989 La. App. LEXIS 1732 (Oct. 12, 1989), reversed by 568 So. 2d 1019, 1990 La. LEXIS 2459 (La. 1990).

Trial court’s extemporaneous oral statement to the jury regarding the penalty that might be imposed in the event of conviction was not an essential part of the charge under the provisions of former La. Rev. Stat. Ann. § 15:383 et seq. (now La. Code Crim. Proc. Ann. art. 802 et seq.) and, therefore, was not required by former La. Rev. Stat. Ann. § 15:389 (now La. Code Crim. Proc. Ann. art. 801) to be in writing. State v. Cavanah, 233 LA. 565, 97 So. 2d 396, 1957 La. LEXIS 1321 (Feb. 25, 1957).

•• Particular Instructions

••• General Overview. — Trial court’s instructions to the jury were sufficient under La. Code Crim. Proc. Ann. art. 804 to clear up any confusion that the jury may have had that the defendant was charged with armed robbery, not as an accessory thereto. State v. May, 339 So. 2d 764, 1976 La. LEXIS 5353 (Nov. 8, 1976).

••• Lesser Included Offenses. — Defendant’s conviction for second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1 could not stand because manslaughter was clearly a responsive verdict to the offense charged and was a viable option at law for the jury; the State’s theory was that defendant was guilty as a principal to the offense of second degree murder, as the homicide occurred while defendant and a companion were involved in the perpetration of the armed robbery, yet the jury was not thoroughly instructed as to all elements of the manslaughter statute as required by La. Code Crim. Proc. Ann. art. 804(B), in that there was no instruction in regard to felony theft being a non-enumerated felony, or as to the difference between felony and misdemeanor theft. State v. Goodley, 774 So. 2d 374, 2000 La. App. LEXIS 3334 (Dec. 13, 2000), reversed by, remanded by La. 2001-0077, 820 So. 2d 478, 2002 La. LEXIS 2166 (La. June 21, 2002).

••• Presumption of Innocence. — Under La. Const. art. I, § 16 and La. Code Crim. Proc. Ann. art. 804(A)(1), an accused is presumed innocent until proven guilty. State v. Obney, 505 So. 2d 211, 1987 La. App. LEXIS 9278 (Apr. 8, 1987), writ of certiorari denied by 508 So. 2d 818, 1987 La. LEXIS 9655 (La. 1987).

In defendant’s murder trial, the trial court improperly refused to give defendant’s requested jury charge on the State’s burden of proof on his defense of self-defense, where the trial court gave the jury the mandatory instruction on the presumption of defendant’s innocence but did not otherwise advise the jury of the State’s burden of proof on the issue of self-defense. State v. Carter, 227 LA. 820, 80 So. 2d 420, 1955 La. LEXIS 1299 (Apr. 25, 1955).

••• Reasonable Doubt. — Defendant’s conviction for theft in the amount of more than $500 was proper where the trial court’s charge on reasonable doubt was not unconstitutional and it tracked the mandatory language in La. Code Crim. Proc. Ann. art. 804(A). State v. Jefferson, 866 So. 2d 931, 2004 La. App. LEXIS 49 (Jan. 27, 2004), writ denied by La. 2004-0727, 882 So. 2d 1166, 2004 La. LEXIS 2862 (La. Sept. 24, 2004).

In defendant’s trial for armed robbery, defendant’s argument that the trial court did not properly instruct the jury on reasonable doubt failed where the trial court’s charge almost identically tracked the language of La. Code Crim. Proc. Ann. art. 804(A)(2). State v. Washington, 788 So. 2d 596, 2001 La. App. LEXIS 1139 (May 16, 2001), writ denied by La. 2001-1718, 815 So. 2d 94, 2002 La. LEXIS 1449 (La. May 3, 2002).

Defendant’s reliance on State v. McDaniel, 410 So. 2d 754 (La. 1982), and State v. Gibbs, 355 So. 2d 1299 (La. 1978), to support his argument that the trial court’s reasonable-doubt jury charge was unconstitutional was misplaced because the trial court explicitly told the jury that it could consider the lack of evidence. State v. Pugh, 750 So. 2d 313, 1999 La. App. LEXIS 3621 (Dec. 21, 1999), writ denied by La. 2000-0206, 766 So. 2d 1273, 2000 La. LEXIS 2351 (La. Aug. 31, 2000).

Trial court’s instruction on reasonable doubt was proper because it explicitly told the jury they could consider the lack of evidence and conveyed the essence of La. Code Crim. Proc. Ann. art. 804. State v. Jackson, 694 So. 2d 440, 1997 La. App. LEXIS 996 (Apr. 9, 1997), writ denied by La. 97-1050, 703 So. 2d 609, 1997 La. LEXIS 3209 (La. Oct. 13, 1997), writ denied by La. 97-1255, 703 So. 2d 612, 1997 La. LEXIS 3221 (La. Oct. 13, 1997), writ denied by La. 2004-0264, 896 So. 2d 991, 2005 La. LEXIS 711 (La. Mar. 18, 2005).

There is no basis for defendant’s claim of ineffective assistance where the trial judge used the language of La. Code Crim. Proc. Ann. art. 804 in the reasonable doubt jury charge. State v. Frazier, 599 So. 2d 419, 1992 La. App. LEXIS 1272 (Apr. 30, 1992).

Jury instruction on reasonable doubt that went further than La. Code Crim. Proc. Ann. art. 804 and included the phrases “morally uncertain” and “great uncertainty,” was not error requiring reversal where the charge, taken as a whole, was not misleading and the charge also included language which correctly informed the jury that it could consider both evidence and the lack of it. State v. Humphrey, 544 So. 2d 1188, 1989 La. App. LEXIS 1001 (May 10, 1989), writ of certiorari denied by 550 So. 2d 627, 1989 La. LEXIS 2338 (La. 1989).

Jury charge substantially complied with La. Code Crim. Proc. Ann. art. 804 where it instructed the jury that a reasonable doubt would arise if, after considering both proven and unproven facts, the jury found the evidence unsatisfactory upon any single point. State v. Washington, 522 So. 2d 628, 1988 La. App. LEXIS 786 (Mar. 10, 1988), writ denied by 523 So. 2d 1321, 1988 La. LEXIS 1057 (La. 1988), writ of certiorari denied by 488 U.S. 834, 109 S. Ct. 94, 102 L. Ed. 2d 70, 1988 U.S. LEXIS 3737, 57 U.S.L.W. 3231 (1988).

Because the evidence presented by the state did not prove beyond a reasonable doubt that defendant broke into the house so that defendant’s brother could live there temporarily, the evidence was insufficient to support a conviction for burglary. State v. Jacobs, 504 So. 2d 817, 1987 La. LEXIS 8981 (Apr. 6, 1987).

Trial court properly instructed the jury on self-defense and on the responsive verdicts permitted by La. Code Crim. Proc. Ann. art. 814 for a charge of second degree murder, that the jury was not permitted, under La. Code Crim. Proc. Ann. art. 808, to receive written instructions, and that the charge otherwise complied with La. Code Crim. Proc. Ann. arts. 802, 803, 804, and 815. State v. Simms, 465 So. 2d 769, 1985 La. App. LEXIS 8492 (Feb. 11, 1985).

A defendant was properly convicted of simple robbery because the trial court was authorized to give the jury a definition of reasonable doubt beyond the statutory language in La. Code Crim. Proc. Ann. art. 804, but it was usually preferable to read only the language of art. 804 and no more. State v. Rodney, 459 So. 2d 669, 1984 La. App. LEXIS 9924 (Nov. 14, 1984).

Trial court was not required to read La. Code Crim. Proc. Ann. art. 804(A)(2) to the jury, where the trial court’s instruction included language that was substantially equivalent to the statute. State v. Rault, 445 So. 2d 1203, 1984 La. LEXIS 7984 (Jan. 16, 1984), writ of certiorari denied by 469 U.S. 873, 105 S. Ct. 225, 83 L. Ed. 2d 154, 1984 U.S. LEXIS 350, 53 U.S.L.W. 3241 (1984).

Defendant’s conviction for two counts of first-degree murder was affirmed where the court rejected defendant’s contention that the trial court erred in refusing to give the jury an amplified charge on reasonable doubt; the trial court was not required to define reasonable doubt or to give any charge on reasonable doubt other than that contained in La. Code Crim. Proc. Ann. art. 804. State v. Foy, 439 So. 2d 433, 1983 La. LEXIS 11872 (Oct. 17, 1983).

Defendant’s conviction for forcible rape was reversed where the trial court’s reasonable doubt instruction to the jury did not comply with La. Code Crim. Proc. Ann. art. 804; an exact reading of article 804 was mandatory. State v. McDaniel, 410 So. 2d 754, 1982 La. LEXIS 10174 (Feb. 19, 1982).

While in prior case law, the Louisiana Supreme Court indicated that a reading of the exact language of La. Code Crim. Proc. Ann. art. 804 would have been preferable, now the court held that such a reading was mandatory. State v. Mack, 403 So. 2d 8, 1981 La. LEXIS 8646 (May 18, 1981).

•• Requests to Charge. — In the State’s prosecution of defendant, defendant’s objections to the charges given to the jury by the trial court were groundless under La. Code Crim. Proc. Ann. art. 804 and the trial court did not commit reversible error under La. Code Crim. Proc. Ann. art. 807 by failing to use the special jury charge which defendant had submitted to the trial court. State v. Mayeaux, 570 So. 2d 185, 1990 La. App. LEXIS 2647 (Nov. 14, 1990), writ of certiorari denied by 575 So. 2d 386, 1991 La. LEXIS 471 (La. 1991).

Under La. Const. art. I, § 16 and La. Code Crim. Proc. Ann. art. 804(A)(1), an accused is presumed innocent until proven guilty. State v. Obney, 505 So. 2d 211, 1987 La. App. LEXIS 9278 (Apr. 8, 1987), writ of certiorari denied by 508 So. 2d 818, 1987 La. LEXIS 9655 (La. 1987).

• Postconviction Proceedings

•• General Overview. — Defendant was convicted of attempted first-degree murder upon sufficient evidence and defendant’s motion for a post-verdict judgment of acquittal was properly denied under La. Rev. Stat. Ann. §§ 14:10(1), 14:24, 14:27(A), 14:30(A)(3), and 15:438 and La. Code Crim. Proc. Ann. arts. 804(A) and 821 because the State provided the jury with sufficient evidence of defendant’s specific intent to kill that negated every possible hypothesis of innocence of defendant. State v. Mitchell, 772 So. 2d 78, 2000 La. LEXIS 2739 (Oct. 17, 2000).

EVIDENCE

• Hearsay

•• Exceptions

••• Dying Declarations

•••• Form of Declarations. — Prosecution presented no evidence that a victim was aware of impending death when she indicated to her mother that defendant was the man who shot her, or when she spelled his name to health-care providers two years later by using an alphabet board; thus, a trial court did not err by finding that the indications were not admissible under the dying declaration exception. State v. Winn, 705 So. 2d 1271, 1998 La. App. LEXIS 17 (Jan. 14, 1998).
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Art. 805. Same; charge as to verdict acquitting on account of insanity.

The court shall charge the jury that if it acquits a defendant on account of a plea of insanity it shall state that the defendant was found not guilty by reason of insanity.

COMMENTARY

Louisiana Official Revision Comments

1966. — This article makes no change in the law.
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CRIMINAL LAW & PROCEDURE

• Jury Instructions

•• Objections. — Although the trial court erred in failing to follow La. Code Crim. Proc. Ann. arts. 803, 805, 809, and 816 in its instructions to the jury, as they related to defendant’s insanity defense; defendant was precluded by La. Code Crim. Proc. Ann. art. 841 from raising such error on appeal because no objection was raised in the trial court. State v. Falls, 544 So. 2d 27, 1989 La. App. LEXIS 832 (May 9, 1989).

•• Particular Instructions

••• General Overview. — Trial court’s error in failing to follow La. Code Crim. Proc. Ann. arts. 803, 805, 809, and 816 in its instructions to the jury, as they related to defendant’s insanity defense, was not a patent error under La. Code Crim. Proc. Ann. art. 920 because it was not discoverable by a mere inspection of the pleadings and proceedings, without inspection of the evidence. State v. Falls, 544 So. 2d 27, 1989 La. App. LEXIS 832 (May 9, 1989).

Art. 806. Prohibited charges.

The court shall not charge the jury concerning the facts of the case and shall not comment upon the facts of the case, either by commenting upon or recapitulating the evidence, repeating the testimony of any witness, or giving an opinion as to what has been proved, not proved, or refuted.
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CIVIL PROCEDURE

• Trials

•• Jury Trials

••• Jury Instructions

•••• General Overview. — Trial court’s flight instruction was not an improper comment on the evidence, and did not violate La. Code Crim. Proc. Ann. arts. 772 and 806. State v. Hosford, 572 So. 2d 242, 1990 La. App. LEXIS 2601 (Nov. 14, 1990), writ of certiorari denied by 576 So. 2d 27, 1991 La. LEXIS 538 (La. 1991).

CRIMINAL LAW & PROCEDURE

• Juries & Jurors

•• Jury Questions to the Court

••• General Overview. — Trial judge did not make remarks prohibited by La. Code Crim. Proc. Ann. art. 806 when he re-instructed the jury where he did not comment on the evidence, repeat the testimony of any witness, or give an opinion as to what had been proved, not proved, or refuted. State v. Little, 768 So. 2d 182, 2000 La. App. LEXIS 1854 (July 25, 2000).

•• Province of Court & Jury

••• General Overview. — Trial court erred in charging the jury that oral sex was equivalent to unnatural carnal copulation and referencing prior appellate opinions because the instruction constituted a direct comment on the evidence and did not fall within the limited exception to the statute. State v. Krogh, 597 So. 2d 103, 1992 La. App. LEXIS 974 (Mar. 31, 1992), writ of certiorari denied by 600 So. 2d 652, 1992 La. LEXIS 2387 (La. 1992).

• Trials

•• Defendant’s Rights

••• Right to Fair Trial. — Trial court committed reversible error when it denied defendant’s request that the jury be instructed on the defenses of intoxication and self defense by stating in front of the jury that such charges were not supported by the evidence. State v. Lonigan, 263 LA. 926, 269 So. 2d 816, 1972 La. LEXIS 5864 (Nov. 28, 1972).

• Jury Instructions

•• General Overview. — Pursuant to La. Code Crim. Proc. Ann. art. 806, the trial court properly declined to instruct the jury on whether defendant was right-handed or left-handed, where the issue was a fact of the case. State v. Montgomery, 598 So. 2d 553, 1992 La. App. LEXIS 1113 (Apr. 14, 1992).

•• Objections. — Trial judge’s instruction to jury that flight was a circumstance which may tend to prove guilt did not recapitulate the evidence, nor repeat the testimony of any witness, nor offer any opinion as to what facts, if any, had been proven; the charge was therefore proper. State v. White, 329 So. 2d 738, 1976 La. LEXIS 5387 (Mar. 29, 1976).

•• Requests to Charge. — La. Code Crim. Proc. Ann. art. 806 prohibits a requested jury charge, which could be understood by the jury as a comment on the evidence. State v. Selman, 300 So. 2d 467, 1974 La. LEXIS 4640 (June 10, 1974), vacated in part by 428 U.S. 906, 96 S. Ct. 3214, 49 L. Ed. 2d 1212, 1976 U.S. LEXIS 2266 (1976).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: Criminal Procedure—Directed Verdict of Acquittal. 44 Tul. L. Rev. 594 (April, 1970).


Art. 807. Special written charges.

The state and the defendant shall have the right before argument to submit to the court special written charges for the jury. Such charges may be received by the court in its discretion after argument has begun. The party submitting the charges shall furnish a copy of the charges to the other party when the charges are submitted to the court.

A requested special charge shall be given by the court if it does not require qualification, limitation, or explanation, and if it is wholly correct and pertinent. It need not be given if it is included in the general charge or in another special charge to be given.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is based substantially on the Louisiana source provision, and the only change it makes in the law is the addition of the requirement that copies of the requested charges be given to the other party, a provision taken from Fed.Rule 30. This provision gives the other party sufficient time to prepare his arguments attacking the giving of the requested charge.

(b) The case of State v. Dooley, 208 La. 203, 23 So.2d 46 (1945), held that the general rule in former R.S. 15:390 authorizing both the state and the defendant to present requested written charges to the court, before argument began, was only directory and either party might request special charges after delivery of the general charge. This article codifies the rule of the Dooley case.

(c) C.C.P. Art. 1793 and Fed.Rule 30 further provide that: “The court shall inform counsel of its proposed action upon the requests prior to their arguments to the jury . . ..” The purpose of the provision is to allow the parties to argue to the jury any point of law that the judge may refuse to charge. The provision is unnecessary, because each party in his argument to the jury will argue all points of law favorable to his side irrespective of the judge’s decision to charge or not to charge according to the requests.
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CIVIL PROCEDURE

• Trials

•• Jury Trials

••• Jury Instructions

•••• General Overview. — In a first degree murder case, the trial court did err by denying defense counsel’s request for a special jury instruction on accomplice testimony as, given the independent corroborating evidence in the case, the given instructions provided sufficient guidance to the jurors for evaluating the accomplices’ testimony. State v. Tate, 851 So. 2d 921, 2003 La. LEXIS 1608 (May 20, 2003), writ of certiorari denied by 541 U.S. 905, 124 S. Ct. 1604, 158 L. Ed. 2d 248, 2004 U.S. LEXIS 1891, 72 U.S.L.W. 3567 (2004).

Where the evidence did not support defendant’s plea of entrapment, the trial court did not err in refusing to give itself an instruction on entrapment in defendant’s trial for driving on a public highway under the influence of intoxicating liquor because under former La. Rev. Stat. Ann. § 15:390 (now La. Code Crim. Proc. Ann. art. 807), the trial court had a duty to give a requested charge only if it was wholly correct and wholly pertinent; hence, on appeal the court affirmed the judgment and conviction. State v. Turner, 228 LA. 202, 81 So. 2d 861, 1955 La. LEXIS 1356 (June 30, 1955).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Drug Paraphernalia

•••• General Overview. — Inasmuch as possession of drug paraphernalia is not a responsive verdict to possession of cocaine, a trial court properly refused to so charge the jury; even if the requested special charge was refused erroneously, defendant was not prejudiced. State v. Lipscomb, 770 So. 2d 29, 2000 La. App. LEXIS 2498 (Sept. 13, 2000), vacated by, substituted opinion at, remanded by La. App. 99-2094, 823 So. 2d 425, 2002 La. App. LEXIS 2335 (La.App. 4 Cir. July 3, 2002).

••• Manufacture

•••• General Overview. — In a criminal prosecution for manufacture of methamphetamine and conspiracy to manufacture methamphetamine, the trial court properly accepted the State’s special jury charge defining certain “technical” terms included in the statutory definition of manufacturing since the proposed instruction used the standard dictionary definitions of “preparation,” “compound,” and “process.” State v. Lingefelt, 865 So. 2d 280, 2004 La. App. LEXIS 76 (Jan. 28, 2004), writ denied by La. 2004-0597, 882 So. 2d 1165, 2004 La. LEXIS 2857 (La. Sept. 24, 2004).

••• Possession

•••• General Overview. — Trial court properly refused to give a special charge under La. Code Crim. Proc. Ann. art. 807, as to intent for possession of marijuana, La. Rev. Stat. Ann. § 14:10, and fairly included the concept of knowledge or scienter; moreover, the special charge would have required further explanation of “guilty knowledge.” State v. Barnes, 257 LA. 1017, 245 So. 2d 159, 1970 La. LEXIS 3658 (June 29, 1970).

•• Crimes Against Persons

••• Bribery

•••• General Overview. — Trial court properly refused to give an instruction requested by defendant regarding what constituted the offense of bribery, as the requested instruction was not a correct statement of the law. State v. Hebert, 402 So. 2d 675, 1981 La. LEXIS 8640 (June 22, 1981).

••• Robbery

•••• General Overview. — In defendant’s trial for armed robbery, a special jury instruction regarding the use of a toy gun, read in conjunction with the definition of a dangerous weapon, was pertinent and correct where there was evidence presented that the gun used by defendant might have been a toy gun. The charge was not included in the general charge and did not require qualification, limitation, or explanation; although the jurors requested that the instruction be reread, there did not appear to be any confusion amongst the jurors that indicated a need for further explanation. State v. Woods, 713 So. 2d 1231, 1998 La. App. LEXIS 2247 (June 29, 1998), writ denied by La. 98-3041, 741 So. 2d 1281, 1999 La. LEXIS 917 (La. Apr. 1, 1999).

Given that one of the special jury charges requested by a defendant on trial for armed robbery was withdrawn and another was included in the general instructions, a trial court did not err in refusing to give the requested charges. State v. Marchese, 430 So. 2d 1303, 1983 La. App. LEXIS 8294 (Apr. 5, 1983).

Trial court under La. Code Crim. Proc. Ann. art. 807 properly refused a defendant’s requested special charge to the jury that armed robbery as defined in La. Rev. Stat. Ann. § 14:64 was a crime of specific intent. State v. May, 339 So. 2d 764, 1976 La. LEXIS 5353 (Nov. 8, 1976).

Trial court under La. Code Crim. Proc. Ann. art. 807 properly refused a defendant’s requested special charge to the jury that his conviction of armed robbery under La. Rev. Stat. Ann. § 14:64 could not be based on the uncorroborated testimony of a purported accomplice. State v. May, 339 So. 2d 764, 1976 La. LEXIS 5353 (Nov. 8, 1976).

•• Homicide

••• General Overview. — Special instruction on negligent homicide was not pertinent and need not have been given in defendant’s trial for second-degree murder because it was not fairly supported by the evidence. State v. Jackson, 450 So. 2d 621, 1984 La. LEXIS 8821 (Apr. 2, 1984).

Pursuant to La. Code Crim. Proc. Ann. art. 807, a trial court properly refused to give a special charge that the verdict of second degree murder required the concurrence of all 12 members of the jury because crimes punishable by life imprisonment at hard labor under La. Rev. Stat. Ann. § 14:30.1, unlike capital cases under La. Code Crim. Proc. Ann. art. 782, did not require unanimous verdicts. State v. Wright, 332 So. 2d 240, 1976 La. LEXIS 4645 (May 17, 1976).

••• Murder

•••• General Overview. — Trial court properly excluded defendant’s requested special charge on negligent homicide because negligent homicide was not a responsive verdict to second degree murder. State v. Gilkers, 820 So. 2d 1152, 2002 La. App. LEXIS 1742 (May 29, 2002), writ denied by La. 2002-1947, 845 So. 2d 1087, 2003 La. LEXIS 1873 (La. June 6, 2003).

Defendant sought a jury charge that would alert the jury that if they concluded that the murder resulted from negligence, they should acquit defendant; because the general charge contained language sufficiently broad to encompass the special charge that defendant sought, the trial court’s refusal to include defendant’s requested special charge in the jury instructions was harmless. State v. Gilkers, 820 So. 2d 1152, 2002 La. App. LEXIS 1742 (May 29, 2002), writ denied by La. 2002-1947, 845 So. 2d 1087, 2003 La. LEXIS 1873 (La. June 6, 2003).

In a trial for second-degree murder, defendant was not entitled to an instruction on adultery as provocation for the shooting where both defendant and the victim were men and neither of them was married. State v. Jack, 596 So. 2d 323, 1992 La. App. LEXIS 606 (Mar. 11, 1992), writ of certiorari denied by 600 So. 2d 611, 1992 La. LEXIS 2000 (La. 1992).

In the conviction of defendant of second degree murder in violation of La. Rev. Stat. Ann. § 14:30.1, defendant was not entitled to a requested special charge in regard to whether defendant was an aggressor under La. Code Crim. Proc. Ann. art. 807 and La. Rev. Stat. Ann. § 14:21 where such charge required qualification. State v. Lombard, 486 So. 2d 106, 1986 La. LEXIS 6024 (Mar. 31, 1986).

La. Code Crim. Proc. Ann. art. 807 did require the trial court to give a requested charge regarding attempted murder if it did not require qualification, limitation or explanation, and if it was wholly correct and pertinent. State v. Lindsey, 404 So. 2d 466, 1981 La. LEXIS 10012 (Sept. 8, 1981).

••• Voluntary Manslaughter

•••• General Overview. — In a manslaughter trial, the trial court properly denied defendant’s request for special jury instructions on negligent homicide and criminal negligence where defendant’s admitted criminal intent was to commit an aggravated assault by scaring the victim with a gun. State v. Fluker, 454 So. 2d 358, 1984 La. App. LEXIS 9325 (July 31, 1984).

•• Miscellaneous Offenses

••• Escape

•••• General Overview. — In the prosecution of defendant for simple escape in violation of La. Rev. Stat. Ann. § 14:110, defendant was not entitled under La. Code Crim. Proc. Ann. art. 807 to a special charge on entrapment where no evidence indicated that defendant was in any way encouraged or otherwise induced by law enforcement officers to escape from custody when she was not disposed to do so. State v. Smith, 471 So. 2d 829, 1985 La. App. LEXIS 8661 (June 12, 1985).

••• Obstruction of Justice

•••• General Overview. — In defendant’s trial for obstruction of justice, she claimed she was prejudiced because the jury was not given the special charge as requested by defense telling them they could disregard the entire testimony of a witness, whom defendant contended lied about her prior convictions during her testimony, however, there was no prejudice because although the witness was confused about the number of drug convictions that she had, her testimony was not the sole evidence of defendant’s statement. State v. Uloho, 875 So. 2d 918, 2004 La. App. LEXIS 1381 (May 26, 2004), writ denied by La. 2004-1640, 888 So. 2d 192, 2004 La. LEXIS 3434 (La. Nov. 19, 2004).

•• Property Crimes

••• Burglary & Criminal Trespass

•••• General Overview. — Defendant’s request for an instruction on criminal trespass was not required to be submitted in writing, because responsive verdicts that were required by La. Code Crim. Proc. Ann. arts. 803 and 815 were not special charges, they were not required to be requested in writing pursuant to the Rule. State v. Simmons, 817 So. 2d 16, 2002 La. LEXIS 1517 (May 15, 2002).

•• Sex Crimes

••• Sexual Assault

•••• General Overview. — Although defendants were entitled to a special requested charge, pursuant to La. Code Crim. Proc. Ann. art. 807, on consent, which was the main issue at their trial for rape, the trial court did not err in rejecting the charge because it did not define constructive force and omitted the law that submission to compelling force or as a result of fear or terror was not consent. State v. Vaughn, 431 So. 2d 358, 1982 La. LEXIS 12910 (May 17, 1982), remanded by 431 So. 2d 358, 1983 La. LEXIS 12562 (La. 1983).

•• Weapons

••• Use

•••• General Overview. — Given that one of the special jury charges requested by a defendant on trial for armed robbery was withdrawn and another was included in the general instructions, a trial court did not err in refusing to give the requested charges. State v. Marchese, 430 So. 2d 1303, 1983 La. App. LEXIS 8294 (Apr. 5, 1983).

• Accessories

•• Aiding & Abetting. — Charge given by the trial judge was correct and adequate to inform the jury on the law of principals under La. Rev. Stat. Ann. § 14:24, and, under La. Code Crim. Proc. Ann. art. 807, the trial court properly refused defendant’s requested charge that introduction of a buyer to a drug seller was insufficient to establish guilt as a principal in the ensuing drug transaction. State v. Polzin, 536 So. 2d 667, 1988 La. App. LEXIS 2762 (Dec. 14, 1988), writ of certiorari denied by 541 So. 2d 870, 1989 La. LEXIS 1077 (La. 1989).

Trial court properly rejected defendant’s special instruction that the jury could not return a sentence of death unless it found defendant pulled the trigger on the weapon that killed the victim; one who aids and abets in the commission of first-degree murder may be charged and convicted as a principle, and the fact that the murder weapon was employed directly by the defendant’s accomplice is a mitigating circumstance. State v. Sonnier, 402 So. 2d 650, 1981 La. LEXIS 8641 (June 22, 1981), writ of certiorari denied by 463 U.S. 1229, 103 S. Ct. 3571, 77 L. Ed. 2d 1412 (1983).

• Arrests

•• General Overview. — Under La. Code Crim. Proc. Ann. art. 807, a requested special charge shall be given by the court if it does not require qualification, limitation, or explanation, and it is wholly correct and pertinent. It need not be given if it is included in the general charge or in another special charge to be given. State v. Obney, 505 So. 2d 211, 1987 La. App. LEXIS 9278 (Apr. 8, 1987), writ of certiorari denied by 508 So. 2d 818, 1987 La. LEXIS 9655 (La. 1987).

• Juries & Jurors

•• Province of Court & Jury

••• General Overview. — Charge to the jury concerning the credibility of witnesses and other instructions given at defendant’s rape trial were neither unclear nor vague; when read as a whole, and particularly in connection with other paragraphs of the general charge clearly pointing out that the jury was the exclusive judge of the facts and credibility of witnesses, the charge complained of was a fair statement of the jury’s function as trier of fact and judge of credibility. State v. Prestridge, 399 So. 2d 564, 1981 La. LEXIS 8214 (May 20, 1981).

• Trials

•• Judicial Discretion. — Trial court did not abuse its discretion by refusing to give defendant’s special requested charge relating to accomplice testimony to the jury; the testimony given by the accomplice at defendant’s trial was materially corroborated by the evidence, and the question of the credibility to be attached to the accomplice’s testimony was adequately covered by the trial court’s general charge on the credibility of witnesses. State v. Schaffner, 398 So. 2d 1032, 1981 La. LEXIS 8053 (May 18, 1981).

• Defenses

•• Consent. — Although defendants were entitled to a special requested charge, pursuant to La. Code Crim. Proc. Ann. art. 807, on consent, which was the main issue at their trial for rape, the trial court did not err in rejecting the charge because it did not define constructive force and omitted the law that submission to compelling force or as a result of fear or terror was not consent. State v. Vaughn, 431 So. 2d 358, 1982 La. LEXIS 12910 (May 17, 1982), remanded by 431 So. 2d 358, 1983 La. LEXIS 12562 (La. 1983).

•• Entrapment. — Trial court did not err in refusing to give defendant’s requested special charge on the defense of entrapment; divided burdens of proof between the defense and the prosecution on entrapment would have entailed an explanation from the trial court; the instruction given by the court was enough to tell the jury that if found some evidence of government initiation of the illegal conduct, the government had to prove beyond a reasonable doubt that defendant was ready and willing to commit the crime. State v. Simpson, 829 So. 2d 650, 2002 La. App. LEXIS 3205 (Oct. 16, 2002), writ denied by La. 2002-3120, 853 So. 2d 634, 2003 La. LEXIS 2527 (La. Sept. 19, 2003).

Trial court did not err in refusing to give defendant’s special instruction that defendant could simultaneously deny commission of the offense and claim that he was entrapped, because defendant never denied that he had committed the offense. State v. Iron, 780 So. 2d 1123, 2001 La. App. LEXIS 197 (Feb. 14, 2001), writ denied by La. 2001-1232, 811 So. 2d 898, 2002 La. LEXIS 919 (La. Mar. 15, 2002).

Trial court did not err in denying defendant’s request for a jury instruction on entrapment, under La. Code Crim. Proc. Ann. art. 807, where an instruction given by the judge was substantially similar to the one requested by defendant. State v. Smith, 734 So. 2d 826, 1999 La. App. LEXIS 1138 (Apr. 7, 1999), writ denied by La. 99-1128, 747 So. 2d 1138, 1999 La. LEXIS 2429 (La. Oct. 1, 1999).

Where the evidence did not support defendant’s plea of entrapment, the trial court did not err in refusing to give itself an instruction on entrapment in defendant’s trial for driving on a public highway under the influence of intoxicating liquor because under former La. Rev. Stat. Ann. § 15:390 (now La. Code Crim. Proc. Ann. art. 807), the trial court had a duty to give a requested charge only if it was wholly correct and wholly pertinent; hence, on appeal the court affirmed the judgment and conviction. State v. Turner, 228 LA. 202, 81 So. 2d 861, 1955 La. LEXIS 1356 (June 30, 1955).

•• Ignorance & Mistake of Law. — Defense of mistake of fact requires a reasonable ignorance of fact or mistake of fact which precludes the presence of any mental element required in that crime; along with establishing this defense, a special jury charge by the court under La. Code Crim. Proc. Ann. art. 807 shall not require qualification, limitation or explanation, and it is required to be wholly correct and pertinent. State v. Murphy, 785 So. 2d 197, 2001 La. App. LEXIS 742 (Apr. 6, 2001), writ denied by La. 2001-1259, 811 So. 2d 920, 2002 La. LEXIS 1132 (La. Mar. 22, 2002).

Mistake of fact defense must be applicable before the court performs its duty in providing a special charge under La. Code Crim. Proc. Ann. art. 807. State v. Murphy, 785 So. 2d 197, 2001 La. App. LEXIS 742 (Apr. 6, 2001), writ denied by La. 2001-1259, 811 So. 2d 920, 2002 La. LEXIS 1132 (La. Mar. 22, 2002).

•• Insanity

••• Insanity Defense. — When defendant’s requested charge on the consequences of a verdict of not guilty by reason of insanity was denied, despite being wholly correct and not included in any other charge, the denial was reversible error. State v. Gurley, 376 So. 2d 110, 1979 La. LEXIS 7125 (Oct. 8, 1979).

•• Intoxication. — Where there was no evidence that defendant appeared or was in fact intoxicated or impaired shortly after the murder, the requested charge on involuntary intoxication was not pertinent and the trial judge did not err in refusing to give it. State v. Crossley, 653 So. 2d 631, 1995 La. App. LEXIS 606 (Mar. 15, 1995), writ of certiorari denied by La. 95-0959, 660 So. 2d 459, 1995 La. LEXIS 2165 (La. Sept. 15, 1995).

Trial court did not err in refusing to give defendant’s requested special charges concerning the defense of intoxication because the trial court correctly instructed the jury that voluntary intoxication constituted a defense if defendant’s intoxicated condition precluded the presence of a specific criminal intent. State v. Leroux, 641 So. 2d 656, 1994 La. App. LEXIS 2213 (July 26, 1994).

•• Justification. — Where defendant’s wife threatened to leave him and to report him to the police for sexual abuse, and defendant killed her the next day, the mitigating factor of provocation did not reduce his culpability for second-degree murder to manslaughter on the ground that the provocation was not immediate, as was required under La. Code Crim. Proc. Ann. art. 807. State v. Thames, 681 So. 2d 480, 1996 La. App. LEXIS 2232 (Sept. 27, 1996), writ of certiorari denied by La. 96-2563, 691 So. 2d 80, 1997 La. LEXIS 855 (La. Mar. 21, 1997).

In defendant’s trial for unauthorized entry into an inhabited dwelling the trial court properly declined to give defendant’s requested jury charges on justification, where the requested charges were incorrect or already included in the trial court’s general charge on justification. State v. Washington, 533 So. 2d 392, 1988 La. App. LEXIS 2069 (Oct. 11, 1988).

•• Self-Defense. — In defendant’s attempted manslaughter case, the court did not err in failing to give a requested special jury instruction on the issue of self-defense where the requested jury charge was contained in the general charge. State v. Farhood, 844 So. 2d 217, 2003 La. App. LEXIS 711 (Mar. 25, 2003).

In defendant’s trial for second degree murder, the trial court properly refused defendant’s request for special jury instructions related to self-defense; one instruction would have required further explanation because it was not applicable when the person who used deadly force in self-defense was the initial aggressor, and the other instruction, which concerned defendant’s “subjective” belief that he was in immediate danger, was fully addressed by the trial court’s general jury charge. State v. Spears, 504 So. 2d 974, 1987 La. App. LEXIS 8907 (Mar. 4, 1987), writ of certiorari denied by 507 So. 2d 225, 1987 La. LEXIS 9341 (La. 1987).

Trial court was not required to give defendant’s requested charge on justifiable homicide because its charge was essentially to the same effect; the trial court definition of justifiable homicide was sufficient to inform the jury that the possibility of retreat was only a factor to be considered and not an absolute duty on the part of defendant. State v. Lee, 498 So. 2d 1177, 1986 La. App. LEXIS 8611 (Dec. 10, 1986), writ of certiorari denied by 504 So. 2d 874 (La. 1987).

Trial court erred by failing to give a self-defense instruction because there was evidence in the record that the victim attempted to strike defendant and defendant struck the victim after the initial attack by the victim and his companions. State v. Montalbano, 257 LA. 884, 244 So. 2d 820, 1971 La. LEXIS 4438 (Feb. 24, 1971).

• Scienter

•• Knowledge. — Trial court properly refused to give a special charge under La. Code Crim. Proc. Ann. art. 807, as to intent for possession of marijuana, La. Rev. Stat. Ann. § 14:10, and fairly included the concept of knowledge or scienter; moreover, the special charge would have required further explanation of “guilty knowledge.” State v. Barnes, 257 LA. 1017, 245 So. 2d 159, 1970 La. LEXIS 3658 (June 29, 1970).

•• Negligence. — In a prosecution for murder the trial court did not err in giving an instruction to the jury that “negligent homicide is the killing of a human being by criminal negligence; the violation of a statute or ordinance shall be considered only as presumptive evidence of such negligence,” because the term “criminal negligence” required explanation. State v. Duvall, 747 So. 2d 793, 1999 La. App. LEXIS 3749 (Dec. 28, 1999), writ denied by La. 2000-1362, 785 So. 2d 838, 2001 La. LEXIS 651 (La. Feb. 16, 2001).

•• Specific Intent. — Trial court under La. Code Crim. Proc. Ann. art. 807 properly refused a defendant’s requested special charge to the jury that armed robbery as defined in La. Rev. Stat. Ann. § 14:64 was a crime of specific intent. State v. May, 339 So. 2d 764, 1976 La. LEXIS 5353 (Nov. 8, 1976).

• Jury Instructions

•• Objections. — In the State’s prosecution of defendant, defendant’s objections to the charges given to the jury by the trial court were groundless under La. Code Crim. Proc. Ann. art. 804 and the trial court did not commit reversible error under La. Code Crim. Proc. Ann. art. 807 by failing to use the special jury charge which defendant had submitted to the trial court. State v. Mayeaux, 570 So. 2d 185, 1990 La. App. LEXIS 2647 (Nov. 14, 1990), writ of certiorari denied by 575 So. 2d 386, 1991 La. LEXIS 471 (La. 1991).

Defense counsel’s failure to either timely request the trial court’s written general charge or to timely provide his own special charges concerning the penalties for murder and manslaughter prevented defendant’s objection to the charge as given. State v. Rankin, 454 So. 2d 880, 1984 La. App. LEXIS 9339 (July 31, 1984), affirmed by 465 So. 2d 679, 1985 La. LEXIS 8370 (La. 1985).

•• Particular Instructions

••• General Overview. — In defendant’s trial for armed robbery, a special jury instruction regarding the use of a toy gun, read in conjunction with the definition of a dangerous weapon, was pertinent and correct where there was evidence presented that the gun used by defendant might have been a toy gun. The charge was not included in the general charge and did not require qualification, limitation, or explanation; although the jurors requested that the instruction be reread, there did not appear to be any confusion amongst the jurors that indicated a need for further explanation. State v. Woods, 713 So. 2d 1231, 1998 La. App. LEXIS 2247 (June 29, 1998), writ denied by La. 98-3041, 741 So. 2d 1281, 1999 La. LEXIS 917 (La. Apr. 1, 1999).

A trial court did not err in refusing defendant’s requested jury charge, which included a definition of simple robbery, with a specific description of the element of force or intimidation since no special charge was required under La. Code Crim. Proc. Ann. art. 807. State v. Robinson, 713 So. 2d 828, 1998 La. App. LEXIS 1372 (May 27, 1998), writ denied by La. 98-1770, 727 So. 2d 444, 1998 La. LEXIS 3312 (La. Nov. 6, 1998).

Charge to the jury concerning the credibility of witnesses and other instructions given at defendant’s rape trial were neither unclear nor vague; when read as a whole, and particularly in connection with other paragraphs of the general charge clearly pointing out that the jury was the exclusive judge of the facts and credibility of witnesses, the charge complained of was a fair statement of the jury’s function as trier of fact and judge of credibility. State v. Prestridge, 399 So. 2d 564, 1981 La. LEXIS 8214 (May 20, 1981).

A special written charge was not required where in the general charge or in another special charge, the import of a defendant’s requested charge existed. State v. Williams, 366 So. 2d 1365, 1978 La. LEXIS 5595 (Dec. 15, 1978), remanded by 117 F.3d 863, 1997 U.S. App. LEXIS 17604 (5th Cir. La. 1997), overruled by State v. Mack, 403 So. 2d 8, 1981 La. LEXIS 8646 (La. 1981).

On appeal, the court could not review the merits of defendant’s claim that the trial court erred by refusing to give a special jury charge because defendant failed to submit to the trial court in writing as required by La. Code Crim. Proc. Ann. art. 807; hence, the court affirmed defendant’s conviction for armed robbery and the sentence imposed. State v. Rayford, 348 So. 2d 990, 1977 La. LEXIS 5787 (July 1, 1977).

••• Accomplice Testimony. — In an armed robbery case, because there was corroboration of the accomplice testimony, no special cautionary instruction was required; further, because there was no contemporaneous objection to the lack of this instruction at trial, the issue was not properly preserved for review. State v. Rabun, 880 So. 2d 184, 2004 La. App. LEXIS 1978 (Aug. 18, 2004).

••• Lesser Included Offenses. — Contrary to defendant’s argument, the evidence was not sufficient to support a jury instruction of manslaughter in defendant’s murder trial as the evidence supported the conclusion that the murder was committed in the process of a robbery of the victim, not theft; the trial court did not err in refusing the requested jury instruction. State v. Goodley, 820 So. 2d 478, 2002 La. LEXIS 2166 (June 21, 2002).

Defendant’s request for an instruction on criminal trespass was not required to be submitted in writing, because responsive verdicts that were required by La. Code Crim. Proc. Ann. arts. 803 and 815 were not special charges, they were not required to be requested in writing pursuant to the Rule. State v. Simmons, 817 So. 2d 16, 2002 La. LEXIS 1517 (May 15, 2002).

In a prosecution for murder the trial court did not err in giving an instruction to the jury that “negligent homicide is the killing of a human being by criminal negligence; the violation of a statute or ordinance shall be considered only as presumptive evidence of such negligence,” because the term “criminal negligence” required explanation. State v. Duvall, 747 So. 2d 793, 1999 La. App. LEXIS 3749 (Dec. 28, 1999), writ denied by La. 2000-1362, 785 So. 2d 838, 2001 La. LEXIS 651 (La. Feb. 16, 2001).

••• Theory of Defense. — In a theft of goods case, the trial court did not err in failing to give a justification charge to the jury, where the evidence did not support a justification defense; there was no evidence defendant was compelled to steal by threats of death or great bodily harm, defendant admitted that the man who initially entered the store with her did not tell her to steal the items, and a videotape of defendant at the store clearly showed that she was alone when she stole the items. State v. Wallis, 871 So. 2d 552, 2004 La. App. LEXIS 675 (Mar. 30, 2004).

Defense of mistake of fact requires a reasonable ignorance of fact or mistake of fact which precludes the presence of any mental element required in that crime; along with establishing this defense, a special jury charge by the court under La. Code Crim. Proc. Ann. art. 807 shall not require qualification, limitation or explanation, and it is required to be wholly correct and pertinent. State v. Murphy, 785 So. 2d 197, 2001 La. App. LEXIS 742 (Apr. 6, 2001), writ denied by La. 2001-1259, 811 So. 2d 920, 2002 La. LEXIS 1132 (La. Mar. 22, 2002).

Mistake of fact defense must be applicable before the court performs its duty in providing a special charge under La. Code Crim. Proc. Ann. art. 807. State v. Murphy, 785 So. 2d 197, 2001 La. App. LEXIS 742 (Apr. 6, 2001), writ denied by La. 2001-1259, 811 So. 2d 920, 2002 La. LEXIS 1132 (La. Mar. 22, 2002).

Trial court did not err in refusing to give defendant’s special instruction that defendant could simultaneously deny commission of the offense and claim that he was entrapped, because defendant never denied that he had committed the offense. State v. Iron, 780 So. 2d 1123, 2001 La. App. LEXIS 197 (Feb. 14, 2001), writ denied by La. 2001-1232, 811 So. 2d 898, 2002 La. LEXIS 919 (La. Mar. 15, 2002).

Trial court did not err in refusing to give defendant’s accessory after the fact instruction to the jury because the offense of accessory after the fact was not a responsive verdict to charges of purse snatching and destruction of property. State v. Fish, 782 So. 2d 1087, 2001 La. App. LEXIS 37 (Jan. 30, 2001), writ denied by La. 2001-0548, 808 So. 2d 337, 2002 La. LEXIS 425 (La. Feb. 1, 2002).

Trial court did not err in denying defendant’s request for a jury instruction on entrapment, under La. Code Crim. Proc. Ann. art. 807, where an instruction given by the judge was substantially similar to the one requested by defendant. State v. Smith, 734 So. 2d 826, 1999 La. App. LEXIS 1138 (Apr. 7, 1999), writ denied by La. 99-1128, 747 So. 2d 1138, 1999 La. LEXIS 2429 (La. Oct. 1, 1999).

In a trial for distribution of cocaine, the defendant’s special requested jury instruction under La. Code Crim. Proc. Ann. art. 807 regarding the credibility of a paid civilian informant was properly rejected because the general jury charge on weighing witness credibility adequately covered the issue of determining the bias or interest of the informant. State v. Caldwell, 616 So. 2d 713, 1993 La. App. LEXIS 978 (Mar. 3, 1993), writ of certiorari denied in part, remanded by 620 So. 2d 859, 1993 La. LEXIS 2282 (La. 1993).

Trial court was not required to give defendant’s requested charge on justifiable homicide because its charge was essentially to the same effect; the trial court definition of justifiable homicide was sufficient to inform the jury that the possibility of retreat was only a factor to be considered and not an absolute duty on the part of defendant. State v. Lee, 498 So. 2d 1177, 1986 La. App. LEXIS 8611 (Dec. 10, 1986), writ of certiorari denied by 504 So. 2d 874 (La. 1987).

The evidence showed that defendant shot his estranged wife’s boyfriend after he swung a pair of cowboy boots at the boyfriend’s head and the boyfriend had pushed defendant against a wall; defendant’s requested jury charge on the aggressor doctrine at defendant’s trial for attempted second degree murder was properly rejected because the evidence did not support that theory of defense. State v. Belgard, 410 So. 2d 720, 1982 La. LEXIS 9983 (Jan. 25, 1982).

••• Use of Particular Evidence. — After an officer testified that a defendant on trial for obscenity breached a diversionary agreement, and opined that certain videos purchased by officers from the defendant were obscene, the trial court committed reversible error when it failed to give the jury a requested limiting instruction on the use of the diversionary agreement which was entered into evidence. State v. Le Blang, 530 So. 2d 601, 1988 La. App. LEXIS 1554 (July 12, 1988), remanded by 530 So. 2d 601, 1988 La. App. LEXIS 1767 (La.App. 4 Cir. 1988), writ of certiorari denied by 536 So. 2d 1213, 1989 La. LEXIS 357 (La. 1989).

Trial court did not err in refusing to instruct the jury to consider the testimony of an accomplice with caution where the accomplice’s testimony was materially corroborated. State v. Swartz, 444 So. 2d 660, 1983 La. App. LEXIS 9960 (Dec. 22, 1983).

Trial court did not abuse its discretion by refusing to give defendant’s special requested charge relating to accomplice testimony to the jury; the testimony given by the accomplice at defendant’s trial was materially corroborated by the evidence, and the question of the credibility to be attached to the accomplice’s testimony was adequately covered by the trial court’s general charge on the credibility of witnesses. State v. Schaffner, 398 So. 2d 1032, 1981 La. LEXIS 8053 (May 18, 1981).

Trial court under La. Code Crim. Proc. Ann. art. 807 properly refused a defendant’s requested special charge to the jury that his conviction of armed robbery under La. Rev. Stat. Ann. § 14:64 could not be based on the uncorroborated testimony of a purported accomplice. State v. May, 339 So. 2d 764, 1976 La. LEXIS 5353 (Nov. 8, 1976).

•• Requests to Charge. — Trial court did not err in refusing to give defendant’s requested special jury instruction regarding the credibility of witnesses because, although the requested instruction was a correct statement of the law and did not require clarification, the trial court properly denied the special charge because the subject matter was addressed in the general charge given by the court. State v. Uloho, 875 So. 2d 918, 2004 La. App. LEXIS 1381 (May 26, 2004), writ denied by La. 2004-1640, 888 So. 2d 192, 2004 La. LEXIS 3434 (La. Nov. 19, 2004).

In defendant’s trial for obstruction of justice, she claimed she was prejudiced because the jury was not given the special charge as requested by defense telling them they could disregard the entire testimony of a witness, whom defendant contended lied about her prior convictions during her testimony, however, there was no prejudice because although the witness was confused about the number of drug convictions that she had, her testimony was not the sole evidence of defendant’s statement. State v. Uloho, 875 So. 2d 918, 2004 La. App. LEXIS 1381 (May 26, 2004), writ denied by La. 2004-1640, 888 So. 2d 192, 2004 La. LEXIS 3434 (La. Nov. 19, 2004).

In a theft of goods case, the trial court did not err in failing to give a justification charge to the jury, where the evidence did not support a justification defense; there was no evidence defendant was compelled to steal by threats of death or great bodily harm, defendant admitted that the man who initially entered the store with her did not tell her to steal the items, and a videotape of defendant at the store clearly showed that she was alone when she stole the items. State v. Wallis, 871 So. 2d 552, 2004 La. App. LEXIS 675 (Mar. 30, 2004).

Trial court did not err in refusing defendant’s requested jury instruction, where the proposed jury instruction addressed the issue of probable cause which was not for the jury to consider, and defendant failed to show that he was prejudiced by the trial court’s refusal to instruct the jury as requested. State v. Heim, 870 So. 2d 335, 2004 La. App. LEXIS 645 (Mar. 10, 2004), writ denied by La. 2004-0884, 883 So. 2d 1004, 2004 La. LEXIS 2741 (La. Oct. 1, 2004).

In a criminal prosecution for manufacture of methamphetamine and conspiracy to manufacture methamphetamine, the trial court properly accepted the State’s special jury charge defining certain “technical” terms included in the statutory definition of manufacturing since the proposed instruction used the standard dictionary definitions of “preparation,” “compound,” and “process.” State v. Lingefelt, 865 So. 2d 280, 2004 La. App. LEXIS 76 (Jan. 28, 2004), writ denied by La. 2004-0597, 882 So. 2d 1165, 2004 La. LEXIS 2857 (La. Sept. 24, 2004).

Requested special charge shall be given if it does not require qualification, limitation, or explanation, and if it is wholly correct and pertinent, and the requested instruction must be supported by the evidence. State v. Lingefelt, 865 So. 2d 280, 2004 La. App. LEXIS 76 (Jan. 28, 2004), writ denied by La. 2004-0597, 882 So. 2d 1165, 2004 La. LEXIS 2857 (La. Sept. 24, 2004).

In defendant’s trial for the aggravated rape of his step-daughter when she was under the age of 12, the trial court did not err in not giving defendant’s proposed jury instruction on DNA evidence where defendant’s proposed jury instructions related to civil paternity suits, and the instruction would have confused the jury as the trial court correctly instructed the jury on the role of the expert witness who presented the DNA evidence of paternity in the instant case, and defendant was not prejudiced by the trial court’s denial of his proposed jury charges. State v. Fradieu, 851 So. 2d 345, 2003 La. App. LEXIS 2083 (June 25, 2003), writ of certiorari denied by La. 2003-2079, 864 So. 2d 627, 2004 La. LEXIS 192 (La. Jan. 16, 2004).

Where a requested jury instruction was wholly intelligible and did not constitute complete sentences or thoughts, the trial court properly declined to give the requested instruction. State v. Taylor, 850 So. 2d 5, 2003 La. App. LEXIS 1814 (June 11, 2003), reversed by La. 03-1834, 875 So. 2d 58, 2004 La. LEXIS 1777 (La. May 25, 2004).

In a first degree murder case, the trial court did err by denying defense counsel’s request for a special jury instruction on accomplice testimony as, given the independent corroborating evidence in the case, the given instructions provided sufficient guidance to the jurors for evaluating the accomplices’ testimony. State v. Tate, 851 So. 2d 921, 2003 La. LEXIS 1608 (May 20, 2003), writ of certiorari denied by 541 U.S. 905, 124 S. Ct. 1604, 158 L. Ed. 2d 248, 2004 U.S. LEXIS 1891, 72 U.S.L.W. 3567 (2004).

In defendant’s attempted manslaughter trial, the court did not err by refusing defendant’s requested jury instruction for second-degree battery; second-degree battery was not a responsive verdict to the charge of attempted second-degree murder, and defendant conceded that defendant was allowed to argue second-degree battery and its elements to the jury. State v. Farhood, 844 So. 2d 217, 2003 La. App. LEXIS 711 (Mar. 25, 2003).

In defendant’s attempted manslaughter case, the court did not err in failing to give a requested special jury instruction on the issue of self-defense where the requested jury charge was contained in the general charge. State v. Farhood, 844 So. 2d 217, 2003 La. App. LEXIS 711 (Mar. 25, 2003).

Defense’s proposed jury charge did not conform to the requirements of La. Code Crim. Proc. Ann. art. 807 because it was not wholly correct. State v. Cooks, 833 So. 2d 1034, 2002 La. App. LEXIS 3706 (Dec. 4, 2002).

Failure to read a requested special jury charge constitutes reversible error only when there is prejudice to the substantial rights of defendant or the violation of some constitutional or statutory right; a trial court did not err in refusing to give defendant’s requested special jury charge that a jury could convict on the uncorroborated testimony of an accomplice, but it should act upon such testimony with great caution, where there was ample corroboration of the accomplice’s testimony. State v. Sanborn, 831 So. 2d 320, 2002 La. App. LEXIS 3147 (Oct. 16, 2002), writ denied by La. 2002-3130, 854 So. 2d 346, 2003 La. LEXIS 2642 (La. Sept. 26, 2003), writ denied by 969 So. 2d 623, 2007 La. LEXIS 2827 (La. 2007).

Trial court did not err in refusing to give defendant’s requested special charge on the defense of entrapment; divided burdens of proof between the defense and the prosecution on entrapment would have entailed an explanation from the trial court; the instruction given by the court was enough to tell the jury that if found some evidence of government initiation of the illegal conduct, the government had to prove beyond a reasonable doubt that defendant was ready and willing to commit the crime. State v. Simpson, 829 So. 2d 650, 2002 La. App. LEXIS 3205 (Oct. 16, 2002), writ denied by La. 2002-3120, 853 So. 2d 634, 2003 La. LEXIS 2527 (La. Sept. 19, 2003).

Contrary to defendant’s argument, the evidence was not sufficient to support a jury instruction of manslaughter in defendant’s murder trial as the evidence supported the conclusion that the murder was committed in the process of a robbery of the victim, not theft; the trial court did not err in refusing the requested jury instruction. State v. Goodley, 820 So. 2d 478, 2002 La. LEXIS 2166 (June 21, 2002).

Trial court properly excluded defendant’s requested special charge on negligent homicide because negligent homicide was not a responsive verdict to second degree murder. State v. Gilkers, 820 So. 2d 1152, 2002 La. App. LEXIS 1742 (May 29, 2002), writ denied by La. 2002-1947, 845 So. 2d 1087, 2003 La. LEXIS 1873 (La. June 6, 2003).

Defendant sought a jury charge that would alert the jury that if they concluded that the murder resulted from negligence, they should acquit defendant; because the general charge contained language sufficiently broad to encompass the special charge that defendant sought, the trial court’s refusal to include defendant’s requested special charge in the jury instructions was harmless. State v. Gilkers, 820 So. 2d 1152, 2002 La. App. LEXIS 1742 (May 29, 2002), writ denied by La. 2002-1947, 845 So. 2d 1087, 2003 La. LEXIS 1873 (La. June 6, 2003).

Trial court did not err in refusing to give defendant’s special instruction that defendant could simultaneously deny commission of the offense and claim that he was entrapped, because defendant never denied that he had committed the offense. State v. Iron, 780 So. 2d 1123, 2001 La. App. LEXIS 197 (Feb. 14, 2001), writ denied by La. 2001-1232, 811 So. 2d 898, 2002 La. LEXIS 919 (La. Mar. 15, 2002).

Trial court did not err in refusing to give defendant’s accessory after the fact instruction to the jury because the offense of accessory after the fact was not a responsive verdict to charges of purse snatching and destruction of property. State v. Fish, 782 So. 2d 1087, 2001 La. App. LEXIS 37 (Jan. 30, 2001), writ denied by La. 2001-0548, 808 So. 2d 337, 2002 La. LEXIS 425 (La. Feb. 1, 2002).

Where a seven-year-old victim had told a physician of two other episodes of sexual molestation by someone other than defendant, the trial court erred in failing to give a requested limiting instruction in accordance with La. Code Crim. Proc. Ann. arts. 802 and 807 regarding the child’s statements because the request was not covered in the main charge and required no alteration; however, the error was harmless. State v. Roberts, 769 So. 2d 162, 2000 La. App. LEXIS 2188 (Sept. 27, 2000), writ denied by La. 2000-3027, 799 So. 2d 1149, 2001 La. LEXIS 3908 (La. Oct. 26, 2001).

Inasmuch as possession of drug paraphernalia is not a responsive verdict to possession of cocaine, a trial court properly refused to so charge the jury; even if the requested special charge was refused erroneously, defendant was not prejudiced. State v. Lipscomb, 770 So. 2d 29, 2000 La. App. LEXIS 2498 (Sept. 13, 2000), vacated by, substituted opinion at, remanded by La. App. 99-2094, 823 So. 2d 425, 2002 La. App. LEXIS 2335 (La.App. 4 Cir. July 3, 2002).

Where the language of the general jury charge concerning possession sufficiently covered the meaning of the requested special charge as required under La. Code Crim. Proc. Ann. art. 807, defendant’s conviction for possessing cocaine with the intent to distribute was upheld accordingly. State v. Davis, 768 So. 2d 201, 2000 La. App. LEXIS 2109 (Aug. 29, 2000), writ denied by La. 2000-2730, 795 So. 2d 1205, 2001 La. LEXIS 2476 (La. Aug. 31, 2001), writ denied by La. 2003-0197, 857 So. 2d 515, 2003 La. LEXIS 3279 (La. Nov. 7, 2003).

Under La. Code Crim. Proc. Ann. art. 807, a requested special charge need not be given if it is included in the general charge or in another special charge to be given. State v. Hoffman, 768 So. 2d 542, 2000 La. LEXIS 977 (Apr. 11, 2000), writ of certiorari denied by 531 U.S. 946, 121 S. Ct. 345, 148 L. Ed. 2d 277, 2000 U.S. LEXIS 6945, 69 U.S.L.W. 3268 (2000).

La. Code Crim. Proc. Ann. art. 807 provides that a requested jury charge must be supported by the evidence. State v. Francis, 727 So. 2d 1235, 1999 La. App. LEXIS 146 (Jan. 26, 1999), writ denied by La. 99-0671, 746 So. 2d 597, 1999 La. LEXIS 1784 (La. June 25, 1999).

A trial court did not err in refusing defendant’s requested jury charge, which included a definition of simple robbery, with a specific description of the element of force or intimidation since no special charge was required under La. Code Crim. Proc. Ann. art. 807. State v. Robinson, 713 So. 2d 828, 1998 La. App. LEXIS 1372 (May 27, 1998), writ denied by La. 98-1770, 727 So. 2d 444, 1998 La. LEXIS 3312 (La. Nov. 6, 1998).

Under La. Code Crim. Proc. Ann. arts. 802 and 807, the trial court properly refused to administer defendant’s proposed jury instructions, where, as proposed, they misstated the law or required further qualification, limitation, or explanation. State v. Rhodes, 688 So. 2d 628, 1997 La. App. LEXIS 62 (Jan. 22, 1997), writ of certiorari denied by La. 97-0753, 701 So. 2d 980, 1997 La. LEXIS 2882 (La. Sept. 26, 1997).

Failure to read a special charge constitutes reversible error only when there is a miscarriage of justice, prejudice to the substantial rights of the accused, or a violation of a constitutional or statutory right. State v. Smith, 687 So. 2d 529, 1996 La. App. LEXIS 3092 (Dec. 30, 1996), writ of certiorari denied by La. 97-0314, 696 So. 2d 1004, 1997 La. LEXIS 2043 (La. June 30, 1997).

Where defendant was on trial for second-degree murder, the trial court did not err when it did not instruct the jury on the mandatory sentence of life imprisonment without parole on the ground that defendant did not request that the charge be given, in accordance with La. Code Crim. Proc. Ann. art. 807. State v. Thames, 681 So. 2d 480, 1996 La. App. LEXIS 2232 (Sept. 27, 1996), writ of certiorari denied by La. 96-2563, 691 So. 2d 80, 1997 La. LEXIS 855 (La. Mar. 21, 1997).

Trial court did not err when it did not give an instruction on the criminally negligent discharge of a firearm as a predicate to the jury’s finding defendant guilty of manslaughter, rather than second-degree murder, on the grounds that defendant admitted that he deliberately fired his weapon at the passengers of another vehicle in a drive-by shooting, that defendant did not request the instruction, and that the evidence did not support the special charge under La. Code Crim. Proc. Ann. art. 807. State v. Gipson, 677 So. 2d 544, 1996 La. App. LEXIS 1318 (June 26, 1996), writ denied by La. 96-2303, 687 So. 2d 402, 1997 La. LEXIS 317 (La. Jan. 31, 1997).

Because no general charge on motive was given and the general charge adequately defined specific intent, under La. Code Crim. Proc. Ann. art. 807 no special charge on motive was required, and a defendant was properly convicted of attempted manslaughter. State v. James, 665 So. 2d 581, 1995 La. App. LEXIS 3393 (Nov. 28, 1995).

Under La. Code Crim. Proc. Ann. art. 807, trial court did not err in refusing to give requested charges that were unsupported by any evidence at trial and would have misled the jury, that were not wholly correct and would have required further explanation, or that were already included in the general charge. State v. Beason, 653 So. 2d 1274, 1995 La. App. LEXIS 824 (Apr. 7, 1995), writ of certiorari denied by La. 95-1388, 661 So. 2d 1359, 1995 La. LEXIS 2614 (La. Oct. 27, 1995).

Where there was no evidence that defendant appeared or was in fact intoxicated or impaired shortly after the murder, the requested charge on involuntary intoxication was not pertinent and the trial judge did not err in refusing to give it. State v. Crossley, 653 So. 2d 631, 1995 La. App. LEXIS 606 (Mar. 15, 1995), writ of certiorari denied by La. 95-0959, 660 So. 2d 459, 1995 La. LEXIS 2165 (La. Sept. 15, 1995).

Trial court properly refused to give defendant’s special requested jury charge on the issue of retreat because it was adequately addressed in the trial court’s thorough instructions. State v. Harvey, 649 So. 2d 783, 1995 La. App. LEXIS 72 (Jan. 25, 1995), writ of certiorari denied by La. 95-0430, 657 So. 2d 1026, 1995 La. LEXIS 1812 (La. June 30, 1995), writ denied by La. 95-0625, 657 So. 2d 1028, 1995 La. LEXIS 1819 (La. June 30, 1995).

Trial court did not err in refusing to give defendant’s requested special charges concerning the defense of intoxication because the trial court correctly instructed the jury that voluntary intoxication constituted a defense if defendant’s intoxicated condition precluded the presence of a specific criminal intent. State v. Leroux, 641 So. 2d 656, 1994 La. App. LEXIS 2213 (July 26, 1994).

La. Code Crim. Proc. Ann. art. 807 provided that the prosecution and the defendant would have the right before argument to submit to special written charges for the jury, and such charges could be received by the court in its discretion after argument had begun; the trial court found that a special charge regarding intent was essentially given in the general charge, and the appellate court found no error in that conclusion. State v. Moore, 640 So. 2d 561, 1994 La. App. LEXIS 1415 (May 4, 1994), writ of certiorari denied by La. 94-1455, 651 So. 2d 858, 1995 La. LEXIS 958 (La. Mar. 30, 1995).

Trial judge properly refused a defendant’s request under La. Code Crim. Proc. Ann. art. 807 for a special jury instruction defining both second degree murder and manslaughter because the judge delineated the distinction between the two offenses and the requested charges were substantially covered by the general jury charge. State v. Pipkins, 628 So. 2d 1242, 1993 La. App. LEXIS 3713 (Dec. 8, 1993), writ of certiorari denied by La. 94-0059, 637 So. 2d 154, 1994 La. LEXIS 1021 (La. Apr. 22, 1994).

Where a charge given to a jury on self-defense, although brief, properly stated the law and included the issue of reasonableness, the trial court did not err in refusing to give the requested instruction, as the requested instruction, pursuant to La. Code Crim. Proc. Ann. art. 807, was included in the general charge. State v. Monroe, 626 So. 2d 398, 1993 La. App. LEXIS 3181 (Oct. 14, 1993), writ of certiorari denied by La. 93-2830, 633 So. 2d 168, 1994 La. LEXIS 313 (La. Feb. 4, 1994).

In defendant’s trial on drug charges, La. Code Crim. Proc. Ann. art. 802 did not require the trial court to grant defendant’s La. Code Crim. Proc. Ann. art. 807 request to charge the jury on entrapment, where defendant did not testify, and where defendant’s only witness testified that the drug transaction between defendant and undercover officers did not occur. State v. Sumlin, 617 So. 2d 225, 1993 La. App. LEXIS 1545 (Apr. 14, 1993).

Where defendant’s requested charge did not conform to the provisions of La. Code Crim. Proc. Ann. art. 807, his special requested jury instructions included in the general charge was denied. State v. Thomas, 609 So. 2d 1078, 1992 La. App. LEXIS 3741 (Dec. 2, 1992), writ of certiorari denied by 617 So. 2d 905, 1993 La. LEXIS 1601 (La. 1993).

In a prosecution for distribution of cocaine, trial court was at liberty not to give an alibi charge because the charge was not “properly requested” where it was not submitted to the court in writing. State v. Mitchell, 606 So. 2d 17, 1992 La. App. LEXIS 2766 (Sept. 16, 1992).

In a trial for second-degree murder, defendant was not entitled to an instruction on adultery as provocation for the shooting where both defendant and the victim were men and neither of them was married. State v. Jack, 596 So. 2d 323, 1992 La. App. LEXIS 606 (Mar. 11, 1992), writ of certiorari denied by 600 So. 2d 611, 1992 La. LEXIS 2000 (La. 1992).

The trial court is required to charge the jury, when properly requested, as to the law applicable to any theory of defense which the jurors reasonably could infer from the evidence but the request must be wholly correct and pertinent; the refusal to give a requested special charge does not warrant reversal of a defendant’s conviction unless it prejudices substantial rights of the accused. State v. Vergo, 594 So. 2d 1361, 1992 La. App. LEXIS 41 (Jan. 22, 1992).

Where the trial court’s general charge adequately covered the issue, defendants’ requested special instruction regarding eyewitness testimony would have improperly pinpointed that issue out of proportion with others in the case, and the instruction was properly refused under La. Code Crim. Proc. Ann. art. 807. State v. Velez, 588 So. 2d 116, 1991 La. App. LEXIS 2533 (Oct. 2, 1991), writ of certiorari denied by 592 So. 2d 408, 1992 La. LEXIS 265 (La. 1992), writ of certiorari denied by 592 So. 2d 408, 1992 La. LEXIS 266 (La. 1992), writ of certiorari denied by 592 So. 2d 408, 1992 La. LEXIS 267 (La. 1992), writ of certiorari denied by 505 U.S. 1220, 112 S. Ct. 3031, 120 L. Ed. 2d 901, 1992 U.S. LEXIS 4617, 60 U.S.L.W. 3878 (1992).

Defendant’s proposed jury instruction regarding the prosecution’s failure to call a confidential informant as a witness at trial was properly denied by the court where the instruction was not wholly correct and would have required qualification, limitation, and explanation in light of the informer’s privilege. State v. Miller, 587 So. 2d 125, 1991 La. App. LEXIS 2493 (Sept. 25, 1991).

Trial court properly refused to charge the jury regarding omission by the prosecution of a confidential informant witness because the proposed special jury charge would have required qualification and explanation in light of the confidential informer’s privilege. State v. Smith, 576 So. 2d 105, 1991 La. App. LEXIS 337 (Feb. 27, 1991).

In the State’s prosecution of defendant, defendant’s objections to the charges given to the jury by the trial court were groundless under La. Code Crim. Proc. Ann. art. 804 and the trial court did not commit reversible error under La. Code Crim. Proc. Ann. art. 807 by failing to use the special jury charge which defendant had submitted to the trial court. State v. Mayeaux, 570 So. 2d 185, 1990 La. App. LEXIS 2647 (Nov. 14, 1990), writ of certiorari denied by 575 So. 2d 386, 1991 La. LEXIS 471 (La. 1991).

In a prosecution for theft, defendant’s failure to submit a written jury charge on flight to the trial court could only be construed as a waiver of the right to request such a jury charge. State v. Woolens, 570 So. 2d 111, 1990 La. App. LEXIS 2384 (Oct. 30, 1990).

Trial court did not commit any error in denying the defendant’s request because the jury charges referred to discovery by the defendant and were not relevant to the jury’s function. State v. Kidd, 568 So. 2d 175, 1990 La. App. LEXIS 2104 (Sept. 26, 1990).

Where defendant was convicted of attempted simple burglary, he could not complain of the jury instructions given by the trial court; the failure of defendant to request specific instructions, as required by La. Code Crim. Proc. Ann. art. 807, and the failure to object to the charge, pursuant to La. Code Crim. Proc. Ann. art. 801, resulted a waiver of the objection on appeal. State v. Perkins, 539 So. 2d 100, 1989 La. App. LEXIS 267 (Feb. 15, 1989), writ of certiorari denied by 544 So. 2d 397, 1989 La. LEXIS 1407 (La. 1989).

Charge given by the trial judge was correct and adequate to inform the jury on the law of principals under La. Rev. Stat. Ann. § 14:24, and, under La. Code Crim. Proc. Ann. art. 807, the trial court properly refused defendant’s requested charge that introduction of a buyer to a drug seller was insufficient to establish guilt as a principal in the ensuing drug transaction. State v. Polzin, 536 So. 2d 667, 1988 La. App. LEXIS 2762 (Dec. 14, 1988), writ of certiorari denied by 541 So. 2d 870, 1989 La. LEXIS 1077 (La. 1989).

In trial for simple burglary of a motor vehicle and illegal possession of a motor vehicle, the trial court properly denied defendant’s request to give a special jury charge, where trial court’s charge accurately described the elements of the charges, and where the requested charge was not pertinent to the facts of the case. State v. Williams, 532 So. 2d 1190, 1988 La. App. LEXIS 2130 (Oct. 12, 1988).

In defendant’s trial for unauthorized entry into an inhabited dwelling the trial court properly declined to give defendant’s requested jury charges on justification, where the requested charges were incorrect or already included in the trial court’s general charge on justification. State v. Washington, 533 So. 2d 392, 1988 La. App. LEXIS 2069 (Oct. 11, 1988).

Where defendant’s counsel failed to submit a written request for a special instruction on negligent homicide to the trial judge as required by La. Code Crim. Proc. Ann. art. 807, the trial court’s refusal to instruct the jury on negligent homicide was not error. State v. Love, 535 So. 2d 420, 1988 La. App. LEXIS 1750 (Aug. 18, 1988).

Pursuant to La. Code Crim. Proc. Ann. art. 807, the trial court did not err by failing to include a special charge to the jury that the evidence establishing each element of the crime had to exclude every reasonable hypothesis of innocence because the special instruction requested by defendant was essentially included within the court’s general charge, as the essential elements of the charged offenses and verdict responsive thereto were set forth; the jurors were instructed that each element had to be proved beyond a reasonable doubt; circumstantial evidence was defined for the jurors; and the jurors were instructed that the circumstances relied upon for conviction had to be inconsistent with every other reasonable hypothesis. State v. Pravata, 522 So. 2d 606, 1988 La. App. LEXIS 639 (Feb. 23, 1988), writ of certiorari denied by 531 So. 2d 261, 1988 La. LEXIS 1852 (La. 1988).

Under La. Code Crim. Proc. Ann. art. 807, a requested special charge shall be given by the court if it does not require qualification, limitation, or explanation, and it is wholly correct and pertinent. It need not be given if it is included in the general charge or in another special charge to be given. State v. Obney, 505 So. 2d 211, 1987 La. App. LEXIS 9278 (Apr. 8, 1987), writ of certiorari denied by 508 So. 2d 818, 1987 La. LEXIS 9655 (La. 1987).

In defendant’s trial for second degree murder, the trial court properly refused defendant’s request for special jury instructions related to self-defense; one instruction would have required further explanation because it was not applicable when the person who used deadly force in self-defense was the initial aggressor, and the other instruction, which concerned defendant’s “subjective” belief that he was in immediate danger, was fully addressed by the trial court’s general jury charge. State v. Spears, 504 So. 2d 974, 1987 La. App. LEXIS 8907 (Mar. 4, 1987), writ of certiorari denied by 507 So. 2d 225, 1987 La. LEXIS 9341 (La. 1987).

Pursuant to La. Code Crim. Proc. Ann. art. 807, a requested special charge need not be given if the substance of the requested charge is included in the general charge. State v. Coleman, 486 So. 2d 995, 1986 La. App. LEXIS 6453 (Apr. 2, 1986), writ of certiorari denied by 493 So. 2d 633, 1986 La. LEXIS 7098 (La. 1986), writ of certiorari denied by 493 So. 2d 634, 1986 La. LEXIS 7100 (La. 1986).

In the conviction of defendant of second degree murder in violation of La. Rev. Stat. Ann. § 14:30.1, defendant was not entitled to a requested special charge in regard to whether defendant was an aggressor under La. Code Crim. Proc. Ann. art. 807 and La. Rev. Stat. Ann. § 14:21 where such charge required qualification. State v. Lombard, 486 So. 2d 106, 1986 La. LEXIS 6024 (Mar. 31, 1986).

Although La. Code Crim. Proc. Ann. art. 807 authorizes the State or a defendant to submit special written jury charges to the trial court, such charges must not require qualification, limitation or explanation, and then the trial court need not give them if such charges are included in the general charge or another special charge. State v. Lejeune, 487 So. 2d 1243, 1986 La. App. LEXIS 6272 (Mar. 5, 1986), affirmed in part and vacated in part by 489 So. 2d 907, 1986 La. LEXIS 6563 (La. 1986).

The trial court erred refusing to instruct the jury on the limited import of impeachment testimony as the failure to give a limiting instruction on a witness’ prior inconsistent statements was a violation of a statutory right, not harmless error. State v. Sams, 487 So. 2d 479, 1986 La. App. LEXIS 6307 (Mar. 5, 1986).

Trial judge included defendant’s requested special charges in the trial judge’s general charge; therefore, the trial judge did not commit error in denying defendant’s special charges. State v. Lopez, 484 So. 2d 217, 1986 La. App. LEXIS 6331 (Mar. 4, 1986).

Defendant’s requested jury charge, that equivocal conduct did not afford probable cause for warrantless arrest if possibility of criminal conduct was no greater than the possibility of innocent behavior, was sufficiently covered by the trial court’s general charge, and the requested charge was properly denied under La. Code Crim. Proc. Ann. art. 807. State v. Allen, 478 So. 2d 589, 1985 La. App. LEXIS 10063 (Oct. 30, 1985), affirmed in part by, amended in part by 496 So. 2d 301, 1986 La. LEXIS 7476 (La. 1986).

In defendant’s trial for murder, the trial court properly refused defendant’s instruction on the issue of intent where the general jury charge substantially incorporated defendant’s requested instruction. State v. Brown, 478 So. 2d 600, 1985 La. App. LEXIS 10066 (Oct. 30, 1985).

Pursuant to La. Code Crim. Proc. Ann. art. 807, the trial court did not err in failing to give defendants’ requested instructions because the instructions were included in the general charge or were not current under Louisiana law. State v. Price, 475 So. 2d 6, 1985 La. App. LEXIS 9552 (July 9, 1985), writ denied by 484 So. 2d 664, 1986 La. LEXIS 5979 (La. 1986).

Pursuant to La. Code Crim. Proc. Ann. art. 807, the trial court properly denied defendant’s request to read his proffered charge to the jury because the charge was not a wholly correct statement of the law and the charged given encompassed the sum and substance of the requested charge. State v. Patterson, 473 So. 2d 363, 1985 La. App. LEXIS 9501 (July 8, 1985).

In the prosecution of defendant for simple escape in violation of La. Rev. Stat. Ann. § 14:110, defendant was not entitled under La. Code Crim. Proc. Ann. art. 807 to a special charge on entrapment where no evidence indicated that defendant was in any way encouraged or otherwise induced by law enforcement officers to escape from custody when she was not disposed to do so. State v. Smith, 471 So. 2d 829, 1985 La. App. LEXIS 8661 (June 12, 1985).

Pursuant to La. Code Crim. Proc. Ann. art. 807, the trial court shall give a requested special charge which does not require qualification, limitation or explanation, is not included in the general charge or in another special charge to be given, and is wholly correct and pertinent to the case. State v. Williams, 471 So. 2d 255, 1985 La. App. LEXIS 9769 (May 29, 1985), writ of certiorari denied by 475 So. 2d 1102, 1985 La. LEXIS 9489 (La. 1985).

Because defendant failed to reduce his requested special charge to writing as required under La. Code Crim. Proc. Ann. art. 807, his oral motion was properly denied. State v. Hamilton, 459 So. 2d 216, 1984 La. App. LEXIS 9823 (Nov. 7, 1984).

Where defendant in a capital murder case requested the trial judge to instruct the jury that “all evidence was obtained by trickery” and that there was never any indication that defendant’s wish for silence would be respected, the trial judge properly refused to give the charge because it was not wholly correct and pertinent, as required by this section. State v. Loyd, 459 So. 2d 498, 1984 La. LEXIS 10105 (Oct. 15, 1984).

Where defendant was charged with armed robbery, the trial court did not err by denying defendant’s special jury charge concerning misidentification, since the other jury instructions sufficiently covered the subject. State v. Richardson, 459 So. 2d 31, 1984 La. App. LEXIS 9617 (Oct. 9, 1984).

Pursuant to La. Code Crim. Proc. Ann. art. 807, the trial court did not err by denying defendant’s requests for specific jury charges, as the general charge effectively told the jury what defendant requested. State v. Loyd, 455 So. 2d 687, 1984 La. App. LEXIS 9412 (Aug. 22, 1984), review denied by 461 So. 2d 313, 1984 La. LEXIS 10418 (La. 1984).

In a manslaughter trial, the trial court properly denied defendant’s request for special jury instructions on negligent homicide and criminal negligence where defendant’s admitted criminal intent was to commit an aggravated assault by scaring the victim with a gun. State v. Fluker, 454 So. 2d 358, 1984 La. App. LEXIS 9325 (July 31, 1984).

Trial court did not err under La. Code Crim. Proc. Ann. art. 807 by refusing to give special jury instructions because the general charge included the requested charge; neither side put forward evidence to support that the victim was killed through defendant’s negligence; or the requested instruction was erroneous. State v. Felo, 454 So. 2d 1150, 1984 La. App. LEXIS 9313 (July 16, 1984), writ denied by 488 So. 2d 686, 1986 La. LEXIS 6401 (La. 1986).

Defendant’s requested jury charge regarding defendant’s confession would have required clarification or explanation, and was not wholly correct; thus, the trial judge properly denied the requested charge. State v. Nuccio, 454 So. 2d 93, 1984 La. LEXIS 9377 (June 25, 1984).

Trial court properly refused to give defendant’s requested charge, which stated that defendant had to have personally desired the deaths of the two victims, because the requested charge was substantially covered in the trial court’s general charge on first-degree murder. State v. Glass, 455 So. 2d 659, 1984 La. LEXIS 8993 (May 14, 1984), writ of certiorari denied by 471 U.S. 1080, 105 S. Ct. 2159, 85 L. Ed. 2d 514, 1985 U.S. LEXIS 1731 (1985).

Trial court properly refused to give defendant’s requested charge pertaining to one who aids and abets in the commission of a crime because it was not pertinent under the facts of the case as related by defendant; defendant did not simply “aid and abet,” but was the actual perpetrator of the murders. State v. Glass, 455 So. 2d 659, 1984 La. LEXIS 8993 (May 14, 1984), writ of certiorari denied by 471 U.S. 1080, 105 S. Ct. 2159, 85 L. Ed. 2d 514, 1985 U.S. LEXIS 1731 (1985).

Pursuant to La. Code Crim. Proc. Ann. art. 807, the trial court did not err in refusing to give three special charges submitted by defendant because the general charges encompassed the requested instructions. State v. Pettaway, 450 So. 2d 1345, 1984 La. App. LEXIS 8675 (Apr. 30, 1984), review denied by 456 So. 2d 171, 1984 La. LEXIS 9630 (La. 1984).

Special instruction on negligent homicide was not pertinent and need not have been given in defendant’s trial for second-degree murder because it was not fairly supported by the evidence. State v. Jackson, 450 So. 2d 621, 1984 La. LEXIS 8821 (Apr. 2, 1984).

Defendant was deemed to have waived the improper jury instruction issue where the defendant failed to present the entire record on appeal; the court could not conduct a review of the jury instructions where the record did not contain the proposed instructions. State v. Booth, 448 So. 2d 1363, 1984 La. App. LEXIS 8451 (Mar. 26, 1984).

Where, in the sentencing trial of a defendant who had previously been convicted of first-degree murder, the defendant requested instructions that were not wholly correct statements of the law, the trial court properly refused to give the instructions. State v. Watson, 449 So. 2d 1321, 1984 La. LEXIS 8440 (Feb. 27, 1984), writ of certiorari denied by 469 U.S. 1181, 105 S. Ct. 939, 83 L. Ed. 2d 952, 1985 U.S. LEXIS 655, 53 U.S.L.W. 3507 (1985).

Trial court did not commit reversible error in failing to give the requested defense instruction that fingerprint evidence alone was insufficient to establish guilt beyond a reasonable doubt; defendant’s requested jury charge did not meet the requirements of La. Code Crim. Proc. Ann. art. 807 in that it required explanation and qualification. State v. Davenport, 445 So. 2d 1190, 1984 La. LEXIS 7979 (Jan. 16, 1984).

Defendant’s requested jury charge was properly refused under La. Code Crim. Proc. Ann. art. 807, because the charge would have required the trial court to provide additional explanation and the charge incorrectly stated the law. State v. Rault, 445 So. 2d 1203, 1984 La. LEXIS 7984 (Jan. 16, 1984), writ of certiorari denied by 469 U.S. 873, 105 S. Ct. 225, 83 L. Ed. 2d 154, 1984 U.S. LEXIS 350, 53 U.S.L.W. 3241 (1984).

The trial court did not err in failing to give the jury a special charge in defendant’s criminal trial for second-degree murder where the general charge given by the trial court was a correct and pertinent statement of the law applicable to the crime of second-degree murder. State v. Robertson, 441 So. 2d 1281, 1983 La. App. LEXIS 9648 (Nov. 22, 1983), writ of certiorari denied by 446 So. 2d 314, 1984 La. LEXIS 8492 (La. 1984).

Refusal to give special instructions of the presumption of innocence and reasonable doubt for a defendant charged with armed robbery was proper under La. Code Crim. Proc. Ann. art. 807 where the instructions given adequately covered those topics. State v. Square, 433 So. 2d 104, 1983 La. LEXIS 10714 (May 23, 1983).

Attempted simple robbery was not a responsive verdict for a defendant charged with armed robbery under La. Code Crim. Proc. Ann. art. 807. State v. Square, 433 So. 2d 104, 1983 La. LEXIS 10714 (May 23, 1983).

Given that one of the special jury charges requested by a defendant on trial for armed robbery was withdrawn and another was included in the general instructions, a trial court did not err in refusing to give the requested charges. State v. Marchese, 430 So. 2d 1303, 1983 La. App. LEXIS 8294 (Apr. 5, 1983).

Where each of the instructions requested by a defendant was either included in the trial judge’s instructions or was an incorrect statement of the law which would have required correction or further explanation, there was no error in the denial of the requested charges. State v. James, 431 So. 2d 399, 1983 La. LEXIS 10347 (Apr. 4, 1983), writ of certiorari denied by 464 U.S. 908, 104 S. Ct. 263, 78 L. Ed. 2d 247 (1983).

Trial court did not commit error in refusing to give defendant’s special jury charge where the special charge was contained in the court’s general charge, the general charge was a complete and accurate statement of the law of the case, and the defense argument, in closing, helped to clarify any misconceptions which may have arisen because of the format in which the court’s general charge was presented. State v. Smith, 414 So. 2d 1237, 1982 La. LEXIS 11071 (May 20, 1982).

Defendants’ requested special instruction on consent was not wholly correct and the trial judge did not err in rejecting it. State v. Vaughn, 431 So. 2d 358, 1982 La. LEXIS 12910 (May 17, 1982), remanded by 431 So. 2d 358, 1983 La. LEXIS 12562 (La. 1983).

Although defendants were entitled to a special requested charge, pursuant to La. Code Crim. Proc. Ann. art. 807, on consent, which was the main issue at their trial for rape, the trial court did not err in rejecting the charge because it did not define constructive force and omitted the law that submission to compelling force or as a result of fear or terror was not consent. State v. Vaughn, 431 So. 2d 358, 1982 La. LEXIS 12910 (May 17, 1982), remanded by 431 So. 2d 358, 1983 La. LEXIS 12562 (La. 1983).

The evidence showed that defendant shot his estranged wife’s boyfriend after he swung a pair of cowboy boots at the boyfriend’s head and the boyfriend had pushed defendant against a wall; defendant’s requested jury charge on the aggressor doctrine at defendant’s trial for attempted second degree murder was properly rejected because the evidence did not support that theory of defense. State v. Belgard, 410 So. 2d 720, 1982 La. LEXIS 9983 (Jan. 25, 1982).

Because defense counsel did not submit a proposed jury charge to the trial judge until after closing argument, the decision to not consider the charge fell within the sound discretion of the trial judge. State v. Joseph, 407 So. 2d 712, 1981 La. LEXIS 11170 (Dec. 14, 1981).

La. Code Crim. Proc. Ann. art. 807 did require the trial court to give a requested charge regarding attempted murder if it did not require qualification, limitation or explanation, and if it was wholly correct and pertinent. State v. Lindsey, 404 So. 2d 466, 1981 La. LEXIS 10012 (Sept. 8, 1981).

Trial court properly rejected defendant’s special instruction that the jury could not return a sentence of death unless it found defendant pulled the trigger on the weapon that killed the victim; one who aids and abets in the commission of first-degree murder may be charged and convicted as a principle, and the fact that the murder weapon was employed directly by the defendant’s accomplice is a mitigating circumstance. State v. Sonnier, 402 So. 2d 650, 1981 La. LEXIS 8641 (June 22, 1981), writ of certiorari denied by 463 U.S. 1229, 103 S. Ct. 3571, 77 L. Ed. 2d 1412 (1983).

Trial court properly refused to give an instruction requested by defendant regarding what constituted the offense of bribery, as the requested instruction was not a correct statement of the law. State v. Hebert, 402 So. 2d 675, 1981 La. LEXIS 8640 (June 22, 1981).

Trial court did not abuse its discretion by refusing to give defendant’s special requested charge relating to accomplice testimony to the jury; the testimony given by the accomplice at defendant’s trial was materially corroborated by the evidence, and the question of the credibility to be attached to the accomplice’s testimony was adequately covered by the trial court’s general charge on the credibility of witnesses. State v. Schaffner, 398 So. 2d 1032, 1981 La. LEXIS 8053 (May 18, 1981).

In the context of an alleged erroneous presumption, the proper method of preserving such an issue of law for appellate review is to request the judge to charge himself before the verdict as to the disputed issue of law, as provided for in La. Code Crim. Proc. Ann. art. 781, and to object to it if it is incorrect, under La. Code Crim. Proc. Ann. art. 841, or if the trial court refuses to give a special charge correctly stating the law, under La. Code Crim. Proc. Ann. art. 807. State v. Strickland, 398 So. 2d 1062, 1981 La. LEXIS 8059 (May 18, 1981).

Defendant’s requested jury charge, which concerned the likelihood of misidentification and the credibility of a witness that makes an identification, need not have been given under La. Code Crim. Proc. Ann. art. 807 because it was covered in the trial judge’s general charge. State v. Artis, 391 So. 2d 847, 1980 La. LEXIS 9524 (Dec. 15, 1980).

Under La. Code Crim. Proc. Ann. art. 807, a requested special charge shall be given by the court if it does not require qualification, limitation, or explanation, and if it is wholly correct and pertinent. It need not be given if it is included in the general charge or in another special charge to be given. State v. Baylis, 388 So. 2d 713, 1980 La. LEXIS 8496 (Sept. 3, 1980).

Trial court was correct in not charging the jury with the presumptive evidence language of La. Rev. Stat. Ann. § 14:32 where no evidence was presented concerning any inference or violations of statutes. State v. Telford, 384 So. 2d 347, 1980 La. LEXIS 7746 (May 19, 1980).

Although defendant’s requested charge on negligent homicide properly advised the jury of the possible accidental nature of the homicide, the trial court more appropriately followed La. Code Crim. Proc. Ann. art. 807 when it rejected the charge and generally charged the jury to exonerate defendant if they found the shooting accidental or if the State failed to prove every element of an included offense beyond a reasonable doubt. State v. Matthews, 380 So. 2d 43, 1980 La. LEXIS 8223 (Jan. 28, 1980).

When defendant’s requested charge on the consequences of a verdict of not guilty by reason of insanity was denied, despite being wholly correct and not included in any other charge, the denial was reversible error. State v. Gurley, 376 So. 2d 110, 1979 La. LEXIS 7125 (Oct. 8, 1979).

Although negligent homicide was not a responsive verdict to the charge of murder, the trial court was required to give a requested instruction on the law of negligent homicide if the facts showed that the charge was pertinent to the case; however, the trial court’s failure to so instruct was not reversible error because defendant was not prejudiced by the omission where the jury had sufficient information to find defendant not guilty if the evidence warranted only a finding of negligent homicide. State v. Marse, 365 So. 2d 1319, 1978 La. LEXIS 5677 (Dec. 15, 1978).

Where the necessity for a special charge arises after argument has begun it may be an abuse of discretion to refuse it on the ground that the request is not timely; however, since defendants did not contend that the necessity for the charge arose after argument had begun or explained why they could not have requested it at the proper time, the court’s refusal to give the charge was not an abuse of its discretion. State v. Henderson, 362 So. 2d 1358, 1978 La. LEXIS 7720 (Sept. 5, 1978).

Trial court did not err under La. Code Crim. Proc. Ann. art. 807 when it denied defendant’s requests to charge the jury because the requests were either contained in the general charge or were misleading. State v. Berain, 360 So. 2d 822, 1978 La. LEXIS 5348 (June 19, 1978).

Trial court did not err under La. Code Crim. Proc. Ann. art. 807 by refusing to grant defendant’s request for particular instructions because the charges were properly covered in the trial judge’s general charge. State v. Atkins, 360 So. 2d 1341, 1978 La. LEXIS 5360 (June 19, 1978), writ of certiorari denied by 441 U.S. 927, 99 S. Ct. 2041, 60 L. Ed. 2d 402, 1979 U.S. LEXIS 1693 (1979).

In defendant’s trial for armed robbery, the trial court properly denied defendant’s request for a jury charge, where the trial court’s charge gave the correct expression of the law. State v. Gipson, 359 So. 2d 87, 1978 La. LEXIS 5969 (May 22, 1978).

In defendants’ rape trial, the trial court properly denied defendants’ requests to charge the jury, where one request was not wholly pertinent or correct, and where the other request was covered by the general charge. State v. Williams, 355 So. 2d 1291, 1978 La. LEXIS 7260 (Mar. 6, 1978).

Trial court properly declined to give jury instructions reading La. Code Crim. Proc. Ann. arts. 652, 654, 655, 657 because the general charge containing the substance of La. Code Crim. Proc. Ann. art. 652, which related to the burden of proof as to the defense of insanity, adequately explained the legal consequences of a verdict of not guilty by reason of insanity. State v. Bennett, 345 So. 2d 1129, 1977 La. LEXIS 5302 (Jan. 24, 1977).

Trial court under La. Code Crim. Proc. Ann. art. 807 properly refused a defendant’s requested special charge to the jury that armed robbery as defined in La. Rev. Stat. Ann. § 14:64 was a crime of specific intent. State v. May, 339 So. 2d 764, 1976 La. LEXIS 5353 (Nov. 8, 1976).

A trial court’s denial of a simple burglary defendant’s requested special jury charge regarding the offense’s required intent was properly denied because the requested special charge was included in the trial court’s general charge. State v. Anderson, 343 So. 2d 135, 1976 La. LEXIS 4429 (Oct. 6, 1976).

In the prosecution of defendant for second degree murder, defendant was not entitled to a special jury charge relative to the impeachment of witnesses under La. Code Crim. Proc. Ann. art. 807 where at no point in the trial was any evidence admitted for the purpose of the impeachment of the credibility of any witness. State v. Williams, 338 So. 2d 672, 1976 La. LEXIS 4434 (Oct. 6, 1976).

Trial court’s refusal to give special jury charges requested by defendant was not an abuse of discretion because the special jury charges were filed after the beginning of argument and were included in the general charge. State v. Blanton, 325 So. 2d 586, 1976 La. LEXIS 4899 (Jan. 19, 1976).

Trial court properly overruled defendants’ objection to the general charge to the jury and properly refused to give special charges tendered by the defense; the general charge properly charged the law applicable to the case, and the various special charges were either covered in the substance of the general charge of the trial court or required the trial court to comment on the evidence rather than charge the jury with the law. State v. Nix, 327 So. 2d 301, 1975 La. LEXIS 5233 (Dec. 8, 1975).

Trial judge did not abuse his discretion in denying defendant’s request for a jury charge that the absence of proof of motive by the State was a circumstance favorable to the accused; “Motive” is not an element of second degree murder as defined in La. Rev. Stat. Ann. § 14:30.1(1) and the State was not obligated to prove that the accused had a cause or reason to commit the crime of second degree murder but was required to prove that the accused had the “specific intent” to commit the crime. State v. Johnson, 324 So. 2d 349, 1975 La. LEXIS 4207 (Dec. 8, 1975).

In defendant’s trial for first degree murder, the trial court did not improperly deny defendant’s request for a special charge under La. Code Crim. Proc. Ann. art. 807 because defendant’s special charge that if he did not have an intent to commit a theft, he could not be found guilty of first degree murder, was included in the court’s general and special charges. State v. Wilson, 315 So. 2d 646, 1975 La. LEXIS 3956 (June 23, 1975).

Trial court did not err under La. Code Crim. Proc. Ann. art. 807 in denying defendant’s requests to charge the jury because the special charges were either covered in the general charge or were an incorrect statement of the law. State v. Bastida, 310 So. 2d 629, 1975 La. LEXIS 4321 (Mar. 31, 1975).

Pursuant to La. Code Crim. Proc. Ann. art. 807, the trial court did not err by denying defendant’s requests to charge the jury because the requested charges were either covered in the general charge or were misstatements of the law. State v. Nelson, 261 LA. 153, 259 So. 2d 46, 1972 La. LEXIS 4774 (Feb. 21, 1972).

Trial court erred by failing to give a self-defense instruction because there was evidence in the record that the victim attempted to strike defendant and defendant struck the victim after the initial attack by the victim and his companions. State v. Montalbano, 257 LA. 884, 244 So. 2d 820, 1971 La. LEXIS 4438 (Feb. 24, 1971).

Trial court did not err when it refused to give a special charge to jurors upon defendant’s request because the request was made after argument to the jury, the requested charge was not in writing, and it was incomplete and could not be given without explanation. State v. Gonzales, 258 LA. 103, 245 So. 2d 372, 1971 La. LEXIS 4679 (Feb. 24, 1971).

Where the trial court ruled that defendants had been properly Mirandized and that their subsequent confessions were admissible, defendants’ requested jury charge that assumed Miranda warnings had not been given was properly denied because the determination of the admissibility of the confessions was exclusively within the province of the trial court; once the trial court ruled defendants’ confessions admissible, the jury had no authority to reject such evidence as incompetent. State v. Anderson, 254 LA. 1107, 229 So. 2d 329, 1969 La. LEXIS 3235 (Nov. 10, 1969), reversed by 403 U.S. 949, 91 S. Ct. 2288, 29 L. Ed. 2d 861, 1971 U.S. LEXIS 1481 (1971).

Under former La. Rev. Stat. Ann. § 15:390 (now La. Code Crim. Proc. Ann. art. 807), a trial court properly refused defendant’s requested special jury instruction because the substance of the requested charge was included in the trial court’s general charge. State v. Hagerty, 251 LA. 477, 205 So. 2d 369, 1967 La. LEXIS 2328 (Dec. 11, 1967), writ of certiorari denied by 391 U.S. 935, 88 S. Ct. 1848, 20 L. Ed. 2d 855, 1968 U.S. LEXIS 1574 (1968).

Defendant’s request that the jury be instructed to receive a confession with “great caution,” though it be free and voluntary, was properly denied where the requested instruction did not accurately reflect the law and the subject matter was properly covered in a general charge. State v. Ragsdale, 249 LA. 420, 187 So. 2d 427, 1966 La. LEXIS 2338 (June 6, 1966), US Supreme Court certiorari denied by 385 U.S. 1029, 87 S. Ct. 758, 17 L. Ed. 2d 676, 1967 U.S. LEXIS 2543 (1967).

Trial judge properly refused a jury instruction regarding impeachment of a witness by evidence of conviction of crime, because the charge was not a correct statement of law; proof of conviction for a felony did not of itself impeach the witness. State v. Green, 244 LA. 80, 150 So. 2d 571, 1963 La. LEXIS 2224 (Feb. 18, 1963), overruled by State v. Blackwell, 298 So. 2d 798, 1973 La. LEXIS 6590, 1974 La. LEXIS 4685 (La. 1973).

In defendant’s trial for rape, the trial court committed reversible error by not giving defendant’s requested jury charge about identity, where defendant’s sole defense was that he was not the man who committed the rape, and where the trial court’s charge did not refer to the matter of identification. State v. Hills, 241 LA. 345, 129 So. 2d 12, 1961 La. LEXIS 569 (Apr. 24, 1961).

Trial court’s general charge sufficiently covered the issue of character evidence, and defendant’s requested point was not legally correct, as required by former La. Rev. Stat. Ann. § 15:390 (now La. Code Crim. Proc. Ann. art. 807). State v. Cavanah, 233 LA. 565, 97 So. 2d 396, 1957 La. LEXIS 1321 (Feb. 25, 1957).

Where appellant’s counsel requested a jury instruction defining the difference between an admission and a confession in appellant’s trial for murder, the instruction should have been given under former La. Rev. Stat. Ann. § 15:390 (now La. Code Crim. Proc. Ann. art. 807) because the requested charge was wholly correct and pertinent, had not already been given, and did not required qualification, limitation, or explanation. State v. Leonard, 230 LA. 414, 88 So. 2d 804, 1956 La. LEXIS 1429 (June 11, 1956).

In defendant’s murder trial, the trial court improperly refused to give defendant’s requested jury charge on the State’s burden of proof on his defense of self-defense, where the trial court’s own charge did not instruct the jury of the State’s burden of proof on that issue. State v. Carter, 227 LA. 820, 80 So. 2d 420, 1955 La. LEXIS 1299 (Apr. 25, 1955).

A trial court did not err in refusing defendant’s requested instruction to the jury that it could only convict him of narcotics possession if the narcotics were found to be in his “exclusive possession”; because joint ownership or control was a sufficient basis for establishing guilt, the requested, and misleading, charge was properly denied by the trial court under the authority granted to it by former La. Rev. Stat. Ann. 15:390 (now La. Code Crim. Proc. Ann. art. 807), which only required the trial court accept requested charges that were wholly correct. State v. Bellam, 225 LA. 445, 73 So. 2d 311, 1954 La. LEXIS 1234 (Apr. 26, 1954).

• Verdicts

•• General Overview. — Attempted simple robbery was not a responsive verdict for a defendant charged with armed robbery under La. Code Crim. Proc. Ann. art. 807. State v. Square, 433 So. 2d 104, 1983 La. LEXIS 10714 (May 23, 1983).

•• Inconsistent Verdicts. — In defendant’s attempted manslaughter trial, the court did not err by refusing defendant’s requested jury instruction for second-degree battery; second-degree battery was not a responsive verdict to the charge of attempted second-degree murder, and defendant conceded that defendant was allowed to argue second-degree battery and its elements to the jury. State v. Farhood, 844 So. 2d 217, 2003 La. App. LEXIS 711 (Mar. 25, 2003).

• Sentencing

•• Capital Punishment

••• General Overview. — Trial court properly rejected defendant’s special instruction that the jury could not return a sentence of death unless it found defendant pulled the trigger on the weapon that killed the victim; one who aids and abets in the commission of first-degree murder may be charged and convicted as a principle, and the fact that the murder weapon was employed directly by the defendant’s accomplice is a mitigating circumstance. State v. Sonnier, 402 So. 2d 650, 1981 La. LEXIS 8641 (June 22, 1981), writ of certiorari denied by 463 U.S. 1229, 103 S. Ct. 3571, 77 L. Ed. 2d 1412 (1983).

• Appeals

•• Reversible Errors

••• General Overview. — Failure to read a special charge constitutes reversible error only when there is a miscarriage of justice, prejudice to the substantial rights of the accused, or a violation of a constitutional or statutory right. State v. Smith, 687 So. 2d 529, 1996 La. App. LEXIS 3092 (Dec. 30, 1996), writ of certiorari denied by La. 97-0314, 696 So. 2d 1004, 1997 La. LEXIS 2043 (La. June 30, 1997).

•• Reviewability

••• Preservation for Review

•••• General Overview. — Defense counsel’s failure to either timely request the trial court’s written general charge or to timely provide his own special charges concerning the penalties for murder and manslaughter prevented defendant’s objection to the charge as given. State v. Rankin, 454 So. 2d 880, 1984 La. App. LEXIS 9339 (July 31, 1984), affirmed by 465 So. 2d 679, 1985 La. LEXIS 8370 (La. 1985).

In the context of an alleged erroneous presumption, the proper method of preserving such an issue of law for appellate review is to request the judge to charge himself before the verdict as to the disputed issue of law, as provided for in La. Code Crim. Proc. Ann. art. 781, and to object to it if it is incorrect, under La. Code Crim. Proc. Ann. art. 841, or if the trial court refuses to give a special charge correctly stating the law, under La. Code Crim. Proc. Ann. art. 807. State v. Strickland, 398 So. 2d 1062, 1981 La. LEXIS 8059 (May 18, 1981).

On appeal, the court could not review the merits of defendant’s claim that the trial court erred by refusing to give a special jury charge because defendant failed to submit to the trial court in writing as required by La. Code Crim. Proc. Ann. art. 807; hence, the court affirmed defendant’s conviction for armed robbery and the sentence imposed. State v. Rayford, 348 So. 2d 990, 1977 La. LEXIS 5787 (July 1, 1977).

•• Standards of Review

••• Abuse of Discretion

•••• General Overview. — Trial court’s refusal to give special jury charges requested by defendant was not an abuse of discretion because the special jury charges were filed after the beginning of argument and were included in the general charge. State v. Blanton, 325 So. 2d 586, 1976 La. LEXIS 4899 (Jan. 19, 1976).

EVIDENCE

• Hearsay

•• Exemptions

••• Confessions

•••• General Overview. — Defendant’s requested jury charge regarding defendant’s confession would have required clarification or explanation, and was not wholly correct; thus, the trial judge properly denied the requested charge. State v. Nuccio, 454 So. 2d 93, 1984 La. LEXIS 9377 (June 25, 1984).

• Inferences & Presumptions

•• Presumptions

••• General Overview. — In the context of an alleged erroneous presumption, the proper method of preserving such an issue of law for appellate review is to request the judge to charge himself before the verdict as to the disputed issue of law, as provided for in La. Code Crim. Proc. Ann. art. 781, and to object to it if it is incorrect, under La. Code Crim. Proc. Ann. art. 841, or if the trial court refuses to give a special charge correctly stating the law, under La. Code Crim. Proc. Ann. art. 807. State v. Strickland, 398 So. 2d 1062, 1981 La. LEXIS 8059 (May 18, 1981).

Trial court was correct in not charging the jury with the presumptive evidence language of La. Rev. Stat. Ann. § 14:32 where no evidence was presented concerning any inference or violations of statutes. State v. Telford, 384 So. 2d 347, 1980 La. LEXIS 7746 (May 19, 1980).

• Procedural Considerations

•• Circumstantial & Direct Evidence. — Failure to read a requested special jury charge constitutes reversible error only when there is prejudice to the substantial rights of defendant or the violation of some constitutional or statutory right; a trial court did not err in refusing to give defendant’s requested special jury charge that a jury could convict on the uncorroborated testimony of an accomplice, but it should act upon such testimony with great caution, where there was ample corroboration of the accomplice’s testimony. State v. Sanborn, 831 So. 2d 320, 2002 La. App. LEXIS 3147 (Oct. 16, 2002), writ denied by La. 2002-3130, 854 So. 2d 346, 2003 La. LEXIS 2642 (La. Sept. 26, 2003), writ denied by 969 So. 2d 623, 2007 La. LEXIS 2827 (La. 2007).

• Relevance

•• Relevant Evidence. — La. Code Crim. Proc. Ann. art. 807 provides that a requested jury charge must be supported by the evidence. State v. Francis, 727 So. 2d 1235, 1999 La. App. LEXIS 146 (Jan. 26, 1999), writ denied by La. 99-0671, 746 So. 2d 597, 1999 La. LEXIS 1784 (La. June 25, 1999).

• Scientific Evidence

•• DNA. — In defendant’s trial for the aggravated rape of his step-daughter when she was under the age of 12, the trial court did not err in not giving defendant’s proposed jury instruction on DNA evidence where defendant’s proposed jury instructions related to civil paternity suits, and the instruction would have confused the jury as the trial court correctly instructed the jury on the role of the expert witness who presented the DNA evidence of paternity in the instant case, and defendant was not prejudiced by the trial court’s denial of his proposed jury charges. State v. Fradieu, 851 So. 2d 345, 2003 La. App. LEXIS 2083 (June 25, 2003), writ of certiorari denied by La. 2003-2079, 864 So. 2d 627, 2004 La. LEXIS 192 (La. Jan. 16, 2004).

• Testimony

•• Credibility

••• General Overview. — The trial court erred refusing to instruct the jury on the limited import of impeachment testimony as the failure to give a limiting instruction on a witness’ prior inconsistent statements was a violation of a statutory right, not harmless error. State v. Sams, 487 So. 2d 479, 1986 La. App. LEXIS 6307 (Mar. 5, 1986).

In the prosecution of defendant for second degree murder, defendant was not entitled to a special jury charge relative to the impeachment of witnesses under La. Code Crim. Proc. Ann. art. 807 where at no point in the trial was any evidence admitted for the purpose of the impeachment of the credibility of any witness. State v. Williams, 338 So. 2d 672, 1976 La. LEXIS 4434 (Oct. 6, 1976).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1981-1982: A Symposium: Criminal Trial Procedure. 43 La. L. Rev. 375 (November, 1982).

Article: Criminal Trial Procedure. 44 La. L. Rev. 301 (November, 1983).

Casenote: Putting An End to the Speculative Jury: Louisiana v. Haddad. 45 Loy. L. Rev. 783 (Winter, 1999).

Art. 808. Manner of giving further charges after jury retires.

If the jury or any member thereof, after having retired to deliberate upon the verdict, desires further charges, the officer in charge shall bring the jury into the courtroom, and the court shall in the presence of the defendant, his counsel, and the district attorney, further charge the jury. The further charge may be verbal, but shall be in writing if requested by any juror. No charge shall be reduced to writing at the request of a juror pursuant to this Article unless consent is obtained from both the defendant and the state in open court but not within the presence of the jury. The lack of consent by either the defendant or the state shall not be communicated to the jury. A copy of the court’s written charge shall be delivered to the defendant, the state, and the jury. (Acts 2001, No. 310, § 1.)

2001 Amendments. — Acts 2001, No. 310, § 1, effective August 15, 2001, added “but shall be in writing ... the state, and the jury” at the end.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is almost identical to former R.S. 15:396 and makes no change in the present law.

(b) It is an evident rule of practice, and the jurisprudence makes it clear, that both the state and the defendant may in the light of the jury’s query, request that charges be given and also object to those charges given by the judge.

(c) This article does not adopt the provisions of the A.L.I. Code,§332, which authorizes the court to recall the jurors after they have retired to deliberate, to give them additional or corrective instructions. However, with the consent of all parties, the court may recall the jurors for further charges, even in the absence of specific statutory authorization for such action.
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CRIMINAL LAW & PROCEDURE

• Juries & Jurors

•• Jury Deliberations

••• General Overview. — Trial court’s statement to jury foreman after the jury had retired for deliberation, about the possibility of the jury needing accommodations for the night, did not constitute a charge and rendered La. Code Crim. Proc. Ann. art. 808 inapplicable. State v. Cooper, 334 So. 2d 211, 1976 La. LEXIS 4451 (June 21, 1976).

•• Jury Questions to the Court

••• General Overview. — Trial court did not err by repeating a jury instruction previously given in a case involving armed robbery and theft after a request was made by a jury because the court complied with La. Code Crim. Proc. Ann. art. 808; the judge did not improperly comment to the jury in violation of La. Code Crim. Proc. Ann. art. 772. State v. Asad, 870 So. 2d 455, 2004 La. App. LEXIS 821 (Apr. 7, 2004).

• Trials

•• Defendant’s Rights

••• Right to Presence at Trial. — Defendant conviction was reversed because, pursuant to La. Code Crim. Proc. Ann. arts. 831 and 808, defendant was required to be present when the jury received additional instructions and he was not. State v. Williams, 260 LA. 1153, 258 So. 2d 534, 1972 La. LEXIS 5954 (Feb. 21, 1972).

• Jury Instructions

•• General Overview. — It was erroneous for a bailiff to give a juror supplemental instructions regarding who would impose defendant’s sentence if the jury returned a responsive verdict. State v. McCloud, 357 So. 2d 1132, 1978 La. LEXIS 5835 (Apr. 10, 1978).

• Appeals

•• Standards of Review

••• Harmless & Invited Errors

•••• General Overview. — In an armed robbery case, since there was no consensus between the parties as to giving the jury a copy of the written instructions, the trial court erred in giving the jury a copy of the instructions to take back with them into their deliberations; nonetheless, the error was harmless as the record revealed no prejudice by the jury’s possession of the written charges. State v. Joseph, 875 So. 2d 1011, 2004 La. App. LEXIS 1382 (May 26, 2004).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Trial Procedure. 44 La. L. Rev. 301 (November, 1983).

Variations of a Common Theme: An Analysis of Louisiana’s Experience With Harmless Error in Criminal Cases. 53 La. L. Rev. 1577 (May, 1993).

Note: Criminal Procedure—Jury Instructions—Louisiana Detonates the Allen Charge. 50 Tul. L. Rev. 706 (March, 1976).

Comment: Presumptions in the Criminal Law of Louisiana. 52 Tul. L. Rev. 793 (June, 1978).

CHAPTER 4. VERDICTS.

Art. 809. Judge to give jury written list of responsive verdicts.

After charging the jury, the judge shall give the jury a written list of the verdicts responsive to each offense charged, with each separately stated. The list shall be taken into the jury room for use by the jury during its deliberation.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) In addition to other changes made in the present provisions for verdicts, the sequence of the provisions has been reorganized and several have been consolidated to set forth the procedure in this area in accord with the chronological sequence of events as they occur at an actual trial. Thus, the above article takes up the subject of verdicts at the point at which the preceding Chapter leaves off chronologically, i. e., the charging and retirement of the jury.

(b) Former R.S. 15:386.1 required that the responsive verdicts be separately “and fully” stated. The words “and fully” are omitted from this article, because it is not the general rule to write out each specific responsive verdict with a full statement.
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CRIMINAL LAW & PROCEDURE

• Accusatory Instruments

•• Indictments

••• General Overview. — Under the provisions of the Code of Criminal Procedure, the verdict must be responsive to the written indictment; since the verdict was returned on an oral charge, there was no written indictment to support the conviction. State v. Parrish, 272 So. 2d 321, 1973 La. LEXIS 5568 (Jan. 15, 1973).

• Jury Instructions

•• General Overview. — The trial court properly provided the jury with a written list of verdicts responsive to the crime charged; the defendants failed to object to the charge by filing a bill of exception. State v. Knight, 227 LA. 739, 80 So. 2d 391, 1955 La. LEXIS 1289 (Apr. 25, 1955), overruled by State v. Lee, 331 So. 2d 455, 1975 La. LEXIS 5247 (La. 1975).

•• Objections. — Although the trial court erred in failing to follow La. Code Crim. Proc. Ann. arts. 803, 805, 809, and 816 in its instructions to the jury, as they related to defendant’s insanity defense; defendant was precluded by La. Code Crim. Proc. Ann. art. 841 from raising such error on appeal because no objection was raised in the trial court. State v. Falls, 544 So. 2d 27, 1989 La. App. LEXIS 832 (May 9, 1989).

•• Particular Instructions

••• General Overview. — Trial court’s error in failing to follow La. Code Crim. Proc. Ann. arts. 803, 805, 809, and 816 in its instructions to the jury, as they related to defendant’s insanity defense, was not a patent error under La. Code Crim. Proc. Ann. art. 920 because it was not discoverable by a mere inspection of the pleadings and proceedings, without inspection of the evidence. State v. Falls, 544 So. 2d 27, 1989 La. App. LEXIS 832 (May 9, 1989).

• Verdicts

•• General Overview. — Under La. Code Crim. Proc. Ann. art. 809, the judge in a felony trial did not err by refusing the defendant’s request that he place the option of “not guilty” in front of the option of “guilty” on the jury’s verdict forms. State v. Butler, 615 So. 2d 496, 1993 La. App. LEXIS 984 (Mar. 3, 1993), writ denied by La. 94-0634, 675 So. 2d 1107, 1996 La. LEXIS 1881 (La. June 28, 1996).

While the effect of the responsive verdict statutes, La. Code Crim. Proc. Ann. arts. 809, 814, on the imposition of the death penalty may have been a factor which induced the Roberts Court to invalidate the death penalty, the responsive verdict statute applicable to first degree murder was not declared unconstitutional, and defendant’s assignments of error on that point was without merit. State v. Procell, 365 So. 2d 484, 1978 La. LEXIS 5477 (Nov. 13, 1978), writ of certiorari denied by 441 U.S. 944, 99 S. Ct. 2164, 60 L. Ed. 2d 1046, 1979 U.S. LEXIS 1838 (1979).

Under the provisions of the Code of Criminal Procedure, the verdict must be responsive to the written indictment; since the verdict was returned on an oral charge, there was no written indictment to support the conviction. State v. Parrish, 272 So. 2d 321, 1973 La. LEXIS 5568 (Jan. 15, 1973).

The trial court properly provided the jury with a written list of verdicts responsive to the crime charged; the defendants failed to object to the charge by filing a bill of exception. State v. Knight, 227 LA. 739, 80 So. 2d 391, 1955 La. LEXIS 1289 (Apr. 25, 1955), overruled by State v. Lee, 331 So. 2d 455, 1975 La. LEXIS 5247 (La. 1975).

• Sentencing

•• Capital Punishment

••• General Overview. — No constitutional infirmity was found in the procedures set forth at La. Code Crim. Proc. Ann. arts. 809 and 817 for imposition of the death penalty for an aggravated rape conviction, a penalty authorized by La. Rev. Stat. Ann. § 14:42. State v. Williams, 255 LA. 79, 229 So. 2d 706, 1969 La. LEXIS 3281 (Dec. 15, 1969).

Art. 810. Form of verdict; delivery of verdict.

When a verdict has been agreed upon, the foreman shall write the verdict on the back of the list of responsive verdicts given to the jury and shall sign it. There shall be no formal requirement as to the language of the verdict except that it shall clearly convey the intention of the jury.

The foreman of the jury shall deliver the verdict to the judge in open court.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The 1928 Code contained no provision relating to the specific form of written verdicts. However, the jurisprudence has developed the following rules. The verdict may be in pencil rather than in ink. State v. Anderson, 45 La.Ann. 651, 12 So. 737 (1893). It need not be signed by the foreman. State v. Jenkins, 43 La.Ann. 917, 9 So. 905 (1891). Mistakes in spelling are immaterial if the true sense is clearly ascertainable. State v. Roy, 220 La. 1017, 58 So.2d 323 (1952). The only basic rule as to a verdict is that it clearly express the intent of the jury. State v. Gueringer, 209 La. 118, 24 So.2d 284 (1945).

In State v. Broadnax, 216 La. 1003, 45 So.2d 604 (1950), it was held that in a prosecution for unlawful possession of narcotics a verdict finding the defendant guilty of “attempted possession” could be construed as finding that defendant was guilty of attempted unlawful possession and was sufficient in form and responsive.

The first paragraph of this article is intended to clarify the jurisprudence, but it should be noted that responsiveness is not a matter of form. Also, the article abolishes the rule that the verdict need not be signed by the foreman.

(b) The clause in former R.S. 15:398 requiring that the officer in charge of the jury shall bring the jurors into court is omitted from this article. It refers to a ministerial act which is provided for in Art. 791.

(c) The phrase in former R.S. 15:398 that mentions that the foreman is selected by the jury itself has been omitted from this article, because the selection of the foreman is provided for in Art. 792.

(d) This article is a combination of the former R.S. 15:398 and 15:- 399, but the only provision of former R.S. 15:399 retained in this article is the one requiring that the jury deliver its verdict in open court. The remaining provisions dealing with the presence of the defendant are in Title XXVII.

(e) Former R.S. 15:404, dealing with receipt and recordation of a verdict on a legal holiday, is omitted as unnecessary. Art. 763 covers trial proceedings on holidays, and the delivery, receipt and recordation of a verdict is a part of the trial; see Art. 765.

(f) There can be no sealed verdicts because under the provisions of Art. 791 the jury cannot separate after the judge has charged them. Therefore, the situation of the jury reaching a verdict, sealing it and going home, then coming back the next day to deliver it, can not occur legally. State v. Hornsby, 32 La.Ann. 1268 (1880).

(g) Former R.S. 15:398 permitted delivery of the verdict orally or in writing. Former R.S. 15:400 provided for receipt and recordation of the oral verdict. The above article requires that the verdict be in writing. In order to qualify, the jurors must be able to read and write. Also, practically speaking, the verdict is always reduced to writing eventually.

From the following summary in Wharton, Criminal Procedure,§2127, it can be seen that the procedures provided for in this article are contrary to the majority view: “In the absence of a statute to the contrary [La., Tex.] the jury must declare their verdict, if generally, orally [U. S., Ala., Mass., Mich., N. H., S. C., and Wis.]. The validity of a verdict does not depend upon its being reduced to writing but may be rendered by the foreman of the jury either orally or in writing [Ala.]. The verdict need not be signed unless so required by statute [Mo., Va.].”

(h) The provisions of former R.S. 15:419, requiring a verdict of “Plea sustained” or “Plea not sustained” upon any plea other than that of not guilty, are omitted because they are unnecessary.
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CRIMINAL LAW & PROCEDURE

• Accusatory Instruments

•• Indictments

••• General Overview. — Under the provisions of the Code of Criminal Procedure, the verdict must be responsive to the written indictment; since the verdict was returned on an oral charge, there was no written indictment to support the conviction. State v. Parrish, 272 So. 2d 321, 1973 La. LEXIS 5568 (Jan. 15, 1973).

• Trials

•• Bench Trials. — Where defendant was convicted as the result of a bench trial, his writ application was dismissed pursuant to La. Code Crim. Proc. Ann. art. 872 because the trial court did not enter a written, signed judgment as required by La. Code Crim. Proc. Ann. arts. 810 and 820. State v. Weilbaecher, 520 So. 2d 456, 1988 La. App. LEXIS 162 (Feb. 8, 1988), reversed by 531 So. 2d 456, 1988 La. LEXIS 1824 (La. 1988).

• Verdicts

•• General Overview. — In a criminal appeal, the court rejected defendant’s argument that the district court erred in accepting a defective verdict form that was not signed by the foreman of the jury; the signature of the jury foreman clearly appeared on the back of each verdict form, along with the handwritten verdict, in complete compliance with La. Code Crim. Proc. Ann. art. 810. State v. Lee, 868 So. 2d 256, 2004 La. App. LEXIS 402 (Mar. 3, 2004), writ denied by La. 2004-1128, 883 So. 2d 1027, 2004 La. LEXIS 3030 (La. Oct. 8, 2004), writ denied by 967 So. 2d 534, 2007 La. LEXIS 2647 (La. 2007).

In a drug possession case where the jury verdict made repeated reference to heroin, there was no doubt as the jury’s intent to find defendant guilty of possession of heroin. State v. Odle, 834 So. 2d 483, 2002 La. App. LEXIS 3465 (Nov. 13, 2002), writ denied by La. 2003-0625, 847 So. 2d 1219, 2003 La. LEXIS 2029 (La. June 20, 2003).

La. Code Crim. Proc. Ann. art. 810 does not impose a formal requirement as to the language of a verdict, except that it shall clearly convey the intention of the jury. State v. Shillow, 602 So. 2d 28, 1992 La. App. LEXIS 1522 (May 20, 1992).

Verdict form that stated “12-0 guilty” for each count was sufficient to satisfy La. Code Crim. Proc. Ann. art. 810 and the jury’s intention was not ambiguous. State v. Gilmore, 522 So. 2d 658, 1988 La. App. LEXIS 858 (Mar. 14, 1988).

In defendant’s trial for aggravated rape, the verdict was adequate, where the verdict stated: “guilty without capital punishment.” State v. Allen, 273 So. 2d 504, 1973 La. LEXIS 5964 (Feb. 19, 1973).

Under the provisions of the Code of Criminal Procedure, the verdict must be responsive to the written indictment; since the verdict was returned on an oral charge, there was no written indictment to support the conviction. State v. Parrish, 272 So. 2d 321, 1973 La. LEXIS 5568 (Jan. 15, 1973).

•• Impeachment of Verdicts. — Inadvertent listing of the wrong crime on the verdict form did not violate La. Code Crim. Proc. Ann. art. 810 given the number of times the jury was properly instructed. State v. Duke, 625 So. 2d 325, 1993 La. App. LEXIS 2950 (Oct. 6, 1993), writ of certiorari denied by 629 So. 2d 1183, 1993 La. LEXIS 3593 (La. 1993).

•• Partial Verdicts. — Where a bill of information specifically charged defendant with armed robbery and attempted armed robbery and the trial court read all specific statutes applicable to the case, gave the jury a complete summary thereof, and furnished the jury with a list of responsive verdicts, the jury’s verdict stating simply, “We, the jury, find the defendant guilty,” clearly conveyed the jury’s intention to convict on all counts pursuant to La. Code Crim. Proc. Ann. art. 810. State v. Sylvas, 558 So. 2d 1192, 1990 La. App. LEXIS 328 (Feb. 21, 1990).

•• Polling of Jury. — Although the verdict, as signed by the foreperson, was not a responsive one where it failed to indicate which crime defendant was guilty of, where the polling of the jury clearly indicated that he was guilty of the offense of aggravated crime against nature, the jury clearly conveyed its intention under La. Code Crim. Proc. Ann. art. 810. State v. Knight, 526 So. 2d 452, 1988 La. App. LEXIS 1239 (May 16, 1988).

Where all of the verdicts in defendant’s trial for four counts of theft were not signed by the foreman before polling and some verdicts contained the wrong date, the errors did not warrant nullification of the verdicts because the jurors were polled in the presence of defendant and his counsel, the polling cured any error, and no prejudice to defendant was shown. State v. Mitchell, 258 LA. 427, 246 So. 2d 814, 1971 La. LEXIS 4538 (Mar. 29, 1971), writ of certiorari denied by 404 U.S. 1000, 92 S. Ct. 561, 30 L. Ed. 2d 553, 1971 U.S. LEXIS 179 (1971).

• Appeals

•• Standards of Review

••• Plain Error

•••• General Overview. — The absence of a formal written judgment in a case involving a woman convicted of driving while intoxicated after she pleaded guilty, was patent error warranting reversal; a signed written judgment was required by La. Code Crim. Proc. Ann. arts. 810, 820. State v. Robert, 518 So. 2d 1169, 1988 La. App. LEXIS 60 (Jan. 11, 1988).

Art. 811. Receipt and recordation of verdict.

If the verdict is correct in form and responsive to the indictment, the court shall order the clerk to receive the verdict, to read it to the jury, and to ask: “Is that your verdict?” If the jury answer “Yes,” the court shall order the clerk to record the verdict and shall discharge the jury.

COMMENTARY

Louisiana Official Revision Comments

1966. — This article makes no change in the law.

JUDICIAL DECISIONS

INDEX

CRIMINAL LAW & PROCEDURE

• Verdicts

•• General Overview

•• Impeachment of Verdicts

CRIMINAL LAW & PROCEDURE

• Verdicts

•• General Overview. — Under the provisions of the Code of Criminal Procedure, the verdict must be responsive to the written indictment; since the verdict was returned on an oral charge, there was no written indictment to support the conviction. State v. Parrish, 272 So. 2d 321, 1973 La. LEXIS 5568 (Jan. 15, 1973).

•• Impeachment of Verdicts. — Trial court did not err in accepting a jury verdict because it was not defective. State v. Cox, 450 So. 2d 1073, 1984 La. App. LEXIS 8844 (May 30, 1984).

Art. 812. Same; polling and disposition of jury.

The court shall order the clerk to poll the jury if requested by the state or the defendant. It shall be within the discretion of the court whether such poll shall be conducted orally or in writing by applying the procedures of Paragraph (1) or Paragraph (2) of this Article.

(1) Oral polling of the jury shall consist of the clerk’s calling each juror, one at a time, by name. He shall announce to each juror the verdict returned, and ask him, “Is this your verdict?” Upon receiving the juror’s answer to the question, the clerk shall record the answer.

If, upon polling all of the jurors, the number of jurors required by law to find a verdict answer “Yes,” the court shall order the clerk to record the verdict and the jury shall be discharged. If, upon polling all of the jurors, the number required to find a verdict do not answer “Yes,” the jury may be remanded for further deliberation, or the court may declare a mistrial in accordance with Article 775.

(2) The procedure for the written polling of the jury shall require that the clerk hand to each juror a separate piece of paper containing the name of the juror and the words “Is this your verdict?” Each juror shall write on the slip of paper the words “Yes” or “No” along with his signature. The clerk shall collect the slips of paper, make them available for inspection by the court and counsel, and record the results. If a sufficient number of jurors as required by law to reach a verdict answer “yes” the clerk shall so inform the court. Upon verification of the results, the court shall order the clerk to record the verdict and order the jury discharged. If an insufficient number required to find a verdict answer “Yes,” the court may remand the jury for further deliberation, or the court may declare a mistrial in accordance with Article 775. (Amended by Acts 1975, No. 475, § 1.)
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CRIMINAL LAW & PROCEDURE

• Trials

•• Motions for Mistrial. — Alleged error in polling the jury apparently resulted from the foreperson writing the wrong verdict on the first verdict sheet regarding the type and degree of sexual assault; where he jury completed a second set of polling slips while seated in the jury box without the benefit of the list of responsive verdicts that were still inconsistent, but the jury completed the third set of polling slips in the jury room with the benefit of the list of responsive verdicts, and there was nothing to suggest that either a minority of jurors had an undue influence on the majority or that the trial court pressured the jurors to reach a unanimous vote so as to justify a mistrial. State v. Bernard, 844 So. 2d 1001, 2003 La. App. LEXIS 1068 (Apr. 2, 2003).

• Verdicts

•• Impeachment of Verdicts. — In a drug distribution trial, the trial court properly accepted jury verdicts that were less than unanimous because the votes of only 10 jurors were required in order to convict under La. Code Crim. Proc. Ann. art. 782, and the trial court verbally polled the jury and all 12 jurors stated that they intended to convict on each count. State v. Sanders, 539 So. 2d 114, 1989 La. App. LEXIS 280 (Feb. 22, 1989), writ of certiorari denied by 546 So. 2d 1212, 1989 La. LEXIS 1775 (La. 1989).

•• Polling of Jury. — Even though a juror, who was crying during her questioning in the judge’s chambers, mistakenly said that the crime that she found defendant guilty of was attempted second degree murder and it was actually second degree murder — not attempted, her “yes” to a verdict of guilty on the polling slips counted because her spoken statement was an understandable error under the stressful circumstances. State v. Williams, 901 So. 2d 1171, 2005 La. App. LEXIS 1021 (Apr. 13, 2005), writ denied by La. 2005-1480, 920 So. 2d 236, 2006 La. LEXIS 222 (La. Jan. 13, 2006).

Trial court did not err in immediately repolling the jury when it returned a 9-3 verdict of guilty after announcing that it had reached a correct verdict, and the 10-2 verdict of guilty that resulted was a valid verdict. State v. Haynes, 762 So. 2d 1247, 2000 La. App. LEXIS 1849 (June 23, 2000), writ denied by La. 2000-2243, 793 So. 2d 1236, 2001 La. LEXIS 1986 (La. June 15, 2001).

Even though the trial court did not comply with La. Code Crim. Proc. Ann. art. 812 because it questioned one juror in open court rather than remanding the entire panel for further deliberation or declaring a mistrial, the error did not constitute reversible error because by questioning the juror the trial court determined that all six jurors voted to convict defendant of second degree battery. State v. James, 761 So. 2d 125, 2000 La. App. LEXIS 1089 (May 3, 2000), writ denied by La. 2000-1595, 787 So. 2d 1010, 2001 La. LEXIS 954 (La. Mar. 23, 2001).

Technical noncompliance with the procedure for the written polling of the jury found in La. Code Crim. Proc. Ann. art. 812(2) was harmless error. State v. Bannister, 726 So. 2d 1135, 1999 La. App. LEXIS 354 (Jan. 27, 1999).

Appellate court could not consider defendant’s contention that error was committed by the trial court when he was not allowed to poll the jury because no request for a polling was made and defendant made no contemporaneous objection to the lack of a polling. State v. Phillips, 337 So. 2d 1157, 1976 La. LEXIS 4438 (Oct. 6, 1976).

Where all of the verdicts in defendant’s trial for four counts of theft were not signed by the foreman before polling and some verdicts contained the wrong date, the errors did not warrant nullification of the verdicts because the jurors were polled in the presence of defendant and his counsel and no prejudice to defendant was shown. State v. Mitchell, 258 LA. 427, 246 So. 2d 814, 1971 La. LEXIS 4538 (Mar. 29, 1971), writ of certiorari denied by 404 U.S. 1000, 92 S. Ct. 561, 30 L. Ed. 2d 553, 1971 U.S. LEXIS 179 (1971).

• Appeals

•• Reviewability

••• Preservation for Review

•••• General Overview. — In defendant’s appeal of his conviction for second degree murder, the court could not review the correctness of the trial court’s procedure in polling the jury pursuant to La. Code Crim. Proc. Ann. art. 812(2), where defendant did not make any contemporaneous objection at trial. State v. Lamb, 458 So. 2d 996, 1984 La. App. LEXIS 9827 (Nov. 7, 1984).

Appellate court could not consider defendant’s contention that error was committed by the trial court when he was not allowed to poll the jury because no request for a polling was made and defendant made no contemporaneous objection to the lack of a polling. State v. Phillips, 337 So. 2d 1157, 1976 La. LEXIS 4438 (Oct. 6, 1976).

•• Standards of Review

••• Harmless & Invited Errors

•••• General Overview. — Where the jury’s verdict found defendant guilty, but a single juror wrote “no” on his polling slip, the trial judge did not technically follow instructions set forth in La. Code Crim. Proc. Ann. art. 812(2) when he questioned the juror as opposed to remanding the jury for further deliberation or declaring a mistrial. The juror stated he was confused by the process and firmly stated he believed defendant was guilty; therefore, the failure to comply with art. 812 in this case was harmless error. State v. McClain, 877 So. 2d 1135, 2004 La. App. LEXIS 1671 (June 29, 2004), writ denied by La. 2004-1929, 888 So. 2d 835, 2004 La. LEXIS 3756 (La. Dec. 10, 2004).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1981-1982: A Symposium: Criminal Trial Procedure. 43 La. L. Rev. 375 (November, 1982).

Art. 813. Improper verdict; procedure.

If the court finds that the verdict is incorrect in form or is not responsive to the indictment, it shall refuse to receive it, and shall remand the jury with the necessary oral instructions. In such a case the court shall read the verdict, and record the reasons for refusal.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Former R.S. 15:402 and the jurisprudence make it clear that until a verdict is received and recorded, it is not a verdict, and the jury has the right to alter it. See State v. Owens, 193 La. 605, 190 So. 660 (1939). Although the problem has not arisen, what can occur between the time of the reception of the verdict and the dismissal of the jury should be considered. The judge can receive a verdict and, thereafter, realize that it is not responsive. If the jury has not been dismissed, there is no reason why the judge may not set aside the verdict and remand the jury. This article handles that situation.

(b) The second sentence in the article protects the right of the parties to object to the judge’s refusal to receive a verdict by requiring the judge to tell them what verdict was written down.

(c) Under former R.S. 15:403, the refusal of the judge to receive a verdict responsive to the indictment was ground for the plea of former jeopardy, if the defendant insisted upon his discharge and did not himself bring on a new trial. The section was virtually impossible of practical application. The possibility of the problem occurring is very remote because of the list of responsive verdicts contained in Art. 814. Therefore, this Code does not spell out the specific effect of the court’s refusal to receive a proper verdict.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — Where defendant was charged with distribution of controlled dangerous substances and the jury returned a verdict of “guilty of possession with intent to distribute a controlled dangerous substance,” the court should not have accepted the verdict; it was not one of the responsive verdicts listed under La. Code Crim. Proc. Ann. art. 814(A)(45). State v. Thibodeaux, 380 So. 2d 59, 1980 La. LEXIS 8231 (Jan. 30, 1980).

• Accusatory Instruments

•• Indictments

••• General Overview. — Under the provisions of the Code of Criminal Procedure, the verdict must be responsive to the written indictment; since the verdict was returned on an oral charge, there was no written indictment to support the conviction. State v. Parrish, 272 So. 2d 321, 1973 La. LEXIS 5568 (Jan. 15, 1973).

• Double Jeopardy

•• Attachment Jeopardy. — Where attempted first degree armed robbery was a non-crime because under La. Code Crim. Proc. Ann. art. 814(A)(22), which set forth the responsive verdicts for armed robbery, but did not set forth a responsive verdict of guilty of attempted first degree armed robbery, a jury’s verdict of guilty was invalid, and it could have operated neither as a conviction or acquittal, and thus, there was no double jeopardy bar to defendant’s retrial. State v. Norman, 848 So. 2d 91, 2003 La. App. LEXIS 1599 (May 28, 2003), writ of certiorari denied by La. 2003-1934, 862 So. 2d 981, 2004 La. LEXIS 60 (La. Jan. 9, 2004), writ denied by La. 2003-1938, 862 So. 2d 982, 2004 La. LEXIS 61 (La. Jan. 9, 2004).

• Juries & Jurors

•• Challenges to Jury Venire

••• Equal Protection Challenges

•••• General Overview. — La. Const. 1921, art. VII, § 41 (now La. Const. art. I, § 17) and La. Code Crim. Proc. Ann. art. 813 do not constitute a denial of equal protection and due process under the United States Constitution. State v. Prieur, 294 So. 2d 227, 1974 La. LEXIS 3474 (Apr. 29, 1974).

••• Fair Cross-Section Challenges

•••• General Overview. — La. Const. 1921, art. VII, § 41 (now La. Const. art. I, § 17) and La. Code Crim. Proc. Ann. art. 813 do not constitute a denial of equal protection and due process under the United States Constitution. State v. Prieur, 294 So. 2d 227, 1974 La. LEXIS 3474 (Apr. 29, 1974).

• Verdicts

•• General Overview. — Where a trial court erred by submitting a verdict form for possession with intent to distribute in a case where defendant was charged with distribution, defendant’s conviction was reversed because the verdict was not responsive to the crime charged. State v. Brown, 684 So. 2d 521, 1996 La. App. LEXIS 2747 (Nov. 20, 1996).

Pursuant to La. Code Crim. Proc. Ann. art. 813, it was error to clarify defendant’s verdict to guilt of simple battery because the trial court had no authority to vacate a prior verdict of guilty on attempted simple battery, even though not a recognized crime, and to find defendant guilty of the greater offense of simple battery. State v. Nazar, 675 So. 2d 780, 1996 La. App. LEXIS 931 (May 22, 1996).

Pursuant to La. Code Crim. Proc. Ann. art. 813, if the court finds a verdict to be incorrect in form or not responsive to the indictment, it shall refuse to receive it, and shall remand the jury with the necessary oral instructions. State v. Shillow, 602 So. 2d 28, 1992 La. App. LEXIS 1522 (May 20, 1992).

Where the judge does not believe that the record is clear as to a jury’s verdict, then, under La. Code Crim. Proc. Ann. art. 813, it is proper for the judge to refuse to receive the verdict and remand the jury. State v. Shillow, 602 So. 2d 28, 1992 La. App. LEXIS 1522 (May 20, 1992).

Under the provisions of the Code of Criminal Procedure, the verdict must be responsive to the written indictment; since the verdict was returned on an oral charge, there was no written indictment to support the conviction. State v. Parrish, 272 So. 2d 321, 1973 La. LEXIS 5568 (Jan. 15, 1973).

• Postconviction Proceedings

•• Motions for New Trial. — Defendants were not prejudiced or entitled to a new trial under former La. Rev. Stat. Ann. § 15:557 (now La. Code Crim. Proc. Ann. art. 921) because the order discharging the jury had not become effective when the trial court, in order to correct a procedural error while it was still in session and the jury was still in the box, remanded the jury, pursuant to former La. Rev. Stat. Ann. § 15:402 (now La. Code Crim. Proc. Ann. art. 813), with instructions to deliver a responsive verdict to the theft charges. State v. Fornea, 242 LA. 978, 140 So. 2d 381, 1962 La. LEXIS 504 (Apr. 30, 1962).


Art. 814. Responsive verdicts; in particular.

A. The only responsive verdicts which may be rendered when the indictment charges the following offenses are:

1. FIRST DEGREE MURDER:

Guilty.

Guilty of second degree murder.

Guilty of manslaughter.

Not guilty.

2. ATTEMPTED FIRST DEGREE MURDER:

Guilty.

Guilty of attempted second degree murder.

Guilty of attempted manslaughter.

Guilty of aggravated battery.

Not guilty.

3. SECOND DEGREE MURDER:

Guilty.

Guilty of manslaughter.

Guilty of negligent homicide.

Not guilty.

4. ATTEMPTED SECOND DEGREE MURDER:

Guilty.

Guilty of attempted manslaughter.

Guilty of aggravated battery.

Not guilty.

5. MANSLAUGHTER:

Guilty.

Guilty of negligent homicide.

Not guilty.

6. ATTEMPTED MANSLAUGHTER:

Guilty.

Guilty of aggravated battery.

Not guilty.

7. NEGLIGENT HOMICIDE:

Guilty.

Not guilty.

7.1. VEHICULAR HOMICIDE:

Guilty.

Guilty of negligent homicide.

Not guilty.

7.2. VEHICULAR NEGLIGENT INJURING:

Guilty.

Guilty of negligent injuring.

Guilty of operating a vehicle while intoxicated.

Not guilty.

7.3. FIRST DEGREE VEHICULAR NEGLIGENT INJURING:

Guilty.

Guilty of vehicular negligent injuring.

Guilty of negligent injuring.

Guilty of operating a vehicle while intoxicated.

Not guilty.

8. AGGRAVATED RAPE:

Guilty.

Guilty of attempted aggravated rape.

Guilty of forcible rape.

Guilty of attempted forcible rape.

Guilty of sexual battery.

Guilty of simple rape.

Guilty of attempted simple rape.

Guilty of oral sexual battery.

Not guilty.

8.1. AGGRAVATED RAPE OF A CHILD UNDER THE AGE OF THIRTEEN:

Guilty.

Guilty of attempted aggravated rape.

Guilty of forcible rape.

Guilty of attempted forcible rape.

Guilty of simple rape.

Guilty of attempted simple rape.

Guilty of sexual battery.

Guilty of molestation of a juvenile or a person with a physical or mental disability.

Guilty of attempted molestation of a juvenile or a person with a physical or mental disability.

Guilty of indecent behavior with a juvenile.

Guilty of attempted indecent behavior with a juvenile.

Not guilty.

9. ATTEMPTED AGGRAVATED RAPE:

Guilty.

Guilty of attempted forcible rape.

Guilty of attempted simple rape.

Not guilty.

10. FORCIBLE RAPE:

Guilty.

Guilty of attempted forcible rape.

Guilty of simple rape.

Guilty of attempted simple rape.

Guilty of sexual battery.

Not guilty.

11. ATTEMPTED FORCIBLE RAPE:

Guilty.

Guilty of attempted simple rape.

Not guilty.

12. SIMPLE RAPE:

Guilty.

Guilty of attempted simple rape.

Guilty of sexual battery.

Not guilty.

13. ATTEMPTED SIMPLE RAPE:

Guilty.

Not guilty.

14. AGGRAVATED BATTERY:

Guilty.

Guilty of second degree battery.

Guilty of simple battery.

Not guilty.

14.1. DISARMING OF A PEACE OFFICER:

Guilty.

Guilty of attempted disarming of a peace officer.

Guilty of battery of a police officer.

Guilty of aggravated assault.

Not guilty.

14.2. AGGRAVATED SECOND DEGREE BATTERY

Guilty.

Guilty of aggravated battery.

Guilty of second degree battery.

Guilty of simple battery.

Not guilty.

15. SECOND DEGREE BATTERY:

Guilty.

Guilty of simple battery.

Not guilty.

15.1. VEHICULAR NEGLIGENT INJURING:

Guilty.

Not guilty.

16. AGGRAVATED ASSAULT:

Guilty.

Guilty of simple assault.

Not guilty.

17. SIMPLE BATTERY:

Guilty.

Not guilty.

18. AGGRAVATED KIDNAPPING:

Guilty.

Guilty of attempted aggravated kidnapping.

Guilty of second degree kidnapping.

Guilty of attempted second degree kidnapping.

Guilty of simple kidnapping.

Guilty of attempted simple kidnapping.

Not guilty.

19. ATTEMPTED AGGRAVATED KIDNAPPING:

Guilty.

Guilty of attempted second degree kidnapping.

Guilty of attempted simple kidnapping.

Not guilty.

20. SIMPLE KIDNAPPING:

Guilty.

Guilty of attempted simple kidnapping.

Not guilty.

21. ATTEMPTED SIMPLE KIDNAPPING:

Guilty.

Not guilty.

22. ARMED ROBBERY:

Guilty.

Guilty of attempted armed robbery.

Guilty of first degree robbery.

Guilty of attempted first degree robbery.

Guilty of simple robbery.

Guilty of attempted simple robbery.

Not guilty.

23. ATTEMPTED ARMED ROBBERY:

Guilty.

Guilty of attempted first degree robbery.

Guilty of attempted simple robbery.

Not guilty.

23.1. FIRST DEGREE ROBBERY:

Guilty.

Guilty of attempted first degree robbery.

Guilty of simple robbery.

Guilty of attempted simple robbery.

Not guilty.

24. SIMPLE ROBBERY:

Guilty.

Guilty of attempted simple robbery.

Not guilty.

25. ATTEMPTED SIMPLE ROBBERY:

Guilty.

Not guilty.

26. THEFT:

Guilty of theft of property having a value of five hundred dollars or more.

Guilty of theft of property having a value of three hundred dollars or more, but less than five hundred dollars.

Guilty of theft of property having a value of less than three hundred dollars.

Guilty of attempted theft of property having a value of five hundred dollars or more.

Guilty of attempted theft of property having a value of three hundred dollars or more, but less than five hundred dollars.

Guilty of attempted theft of property having a value of less than three hundred dollars.

Guilty of unauthorized use of movables having a value in excess of five hundred dollars.

Guilty of unauthorized use of movables having a value of five hundred dollars or less.

Not guilty.

27. ATTEMPTED THEFT:

Guilty of attempted theft of property having a value of five hundred dollars or more.

Guilty of attempted theft of property having a value of three hundred dollars or more, but less than five hundred dollars.

Guilty of attempted theft of property having a value of less than three hundred dollars.

Guilty of attempted unauthorized use of movables having a value of less than one hundred dollars.

Guilty of attempted unauthorized use of movables having a value in excess of five hundred dollars.

Guilty of attempted unauthorized use of movables having a value of five hundred dollars or less.

Not guilty.

28. THEFT OF CATTLE, HORSES, MULES, SHEEP, HOGS, OR GOATS:

Guilty.

Guilty of attempted theft of cattle, horses, mules, sheep, hogs, or goats.

Not guilty.

29. ATTEMPTED THEFT OF CATTLE, HORSES, MULES, SHEEP, HOGS, OR GOATS:

Guilty.

Not guilty.

30. AGGRAVATED ARSON:

Guilty.

Guilty of simple arson where the damage amounted to five hundred dollars or more.

Guilty of simple arson where the damage amounted to less than five hundred dollars.

The simple arson verdicts are responsive only if the words “belonging to another and with damage amounting to __________ dollars” are included in the indictment.

Not guilty.

31. ATTEMPTED AGGRAVATED ARSON:

Guilty.

Guilty of attempted simple arson where the damage would have amounted to five hundred dollars or more.

Guilty of attempted simple arson where the damage would have amounted to less than five hundred dollars.

The attempted simple arson verdicts are responsive only if the words “belonging to another and with damage that would have amounted to __________ dollars” are included in the indictment.

Not guilty.

32. SIMPLE ARSON:

Guilty of simple arson where the damage done amounted to five hundred dollars or more.

Guilty of simple arson where the damage done amounted to less than five hundred dollars.

Not guilty.

33. ATTEMPTED SIMPLE ARSON:

Guilty of attempted arson where the damage would have amounted to five hundred dollars or more.

Guilty of attempted simple arson where the damage would have amounted to less than five hundred dollars.

Not guilty.

34. ARSON WITH INTENT TO DEFRAUD:

Guilty.

Not guilty.

35. ATTEMPTED ARSON WITH INTENT TO DEFRAUD:

Guilty.

Not guilty.

36. AGGRAVATED CRIMINAL DAMAGE TO PROPERTY:

Guilty.

Guilty of simple criminal damage to property where the damage amounted to fifty thousand dollars or more.

Guilty of simple criminal damage to property where the damage amounted to five hundred dollars or more, but less than fifty thousand dollars.

Guilty of simple criminal damage to property where the damage amounted to less than five hundred dollars.

The simple criminal damage to property verdicts are responsive only if the words “belonging to another and with damage amounting to __________ dollars” are included in the indictment.

Not guilty.

37. ATTEMPTED AGGRAVATED CRIMINAL DAMAGE TO PROPERTY:

Guilty.

Guilty of attempted simple criminal damage to property where the damage would have amounted to fifty thousand dollars or more.

Guilty of attempted simple criminal damage to property where the damage would have amounted to five hundred dollars or more, but less than fifty thousand dollars.

Guilty of attempted simple criminal damage to property where the damage would have amounted to less than five hundred dollars.

The attempted simple criminal damage to property verdicts are responsive only if the words “belonging to another and with damage that would have amounted to __________ dollars” are included in the indictment.

Not guilty.

38. SIMPLE CRIMINAL DAMAGE TO PROPERTY:

Guilty of simple criminal damage to property where the damage done amounted to fifty thousand dollars or more.

Guilty of simple criminal damage to property where the damage done amounted to five hundred dollars or more, but less than fifty thousand dollars.

Guilty of simple criminal damage to property where the damage done amounted to less than five hundred dollars.

Not guilty.

39. ATTEMPTED SIMPLE CRIMINAL DAMAGE TO PROPERTY:

Guilty of attempted simple criminal damage to property where the damage would have amounted to fifty thousand dollars or more.

Guilty of attempted simple criminal damage to property where the damage would have amounted to five hundred dollars or more, but less than fifty thousand dollars.

Guilty of attempted simple criminal damage to property where the damage would have amounted to less than five hundred dollars.

Not guilty.

40. DAMAGE TO PROPERTY WITH INTENT TO DEFRAUD:

Guilty.

Not guilty.

41. ATTEMPTED DAMAGE TO PROPERTY WITH INTENT TO DEFRAUD:

Guilty.

Not guilty.

42. AGGRAVATED BURGLARY:

Guilty.

Guilty of attempted aggravated burglary.

Guilty of simple burglary.

Guilty of attempted simple burglary.

Guilty of simple burglary of an inhabited dwelling.

Guilty of attempted simple burglary of an inhabited dwelling.

Guilty of unauthorized entry of an inhabited dwelling.

Guilty of attempted unauthorized entry of an inhabited dwelling.

Not guilty.

43. ATTEMPTED AGGRAVATED BURGLARY:

Guilty.

Guilty of attempted simple burglary.

Guilty of attempted simple burglary of an inhabited dwelling.

Guilty of attempted unauthorized entry of an inhabited dwelling.

Not guilty.

44. SIMPLE BURGLARY:

Guilty.

Guilty of attempted simple burglary.

Guilty of unauthorized entry of a place of business.

Guilty of attempted unauthorized entry of a place of business.

Not guilty.

44.1. SIMPLE BURGLARY OF AN INHABITED DWELLING:

Guilty.

Guilty of attempted simple burglary of an inhabited dwelling.

Guilty of unauthorized entry of an inhabited dwelling.

Guilty of attempted unauthorized entry of an inhabited dwelling.

Not guilty.

45. ATTEMPTED SIMPLE BURGLARY:

Guilty.

Not guilty.

Aggravated Flight from an Officer:

Guilty.

Guilty of flight from an officer.

Not guilty.

46. CONTAMINATION OF WATER SUPPLIES:

Guilty of contaminating water supplies when the act foreseeably endangered the life or health of human beings.

Guilty of contaminating water supplies when the act did not foreseeably endanger the life or health of human beings.

Not guilty.

47. ATTEMPTED CONTAMINATION OF WATER SUPPLIES:

Guilty of attempted contamination of water supplies when the act would foreseeably endanger the life or health of human beings.

Guilty of attempted contamination of water supplies when the act would not foreseeably endanger the life or health of human beings.

Not guilty.

48. PRODUCTION, MANUFACTURE, DISTRIBUTION OR DISPENSATION OF CONTROLLED DANGEROUS SUBSTANCES:

Guilty.

Guilty of attempted production, manufacture, distribution or dispensation of controlled dangerous substances.

Guilty of possession of controlled dangerous substances.

Guilty of attempted possession of controlled dangerous substances.

Not guilty.

49. POSSESSION OF CONTROLLED DANGEROUS SUBSTANCES WITH INTENT TO PRODUCE, MANUFACTURE, DISTRIBUTE, OR DISPENSE:

Guilty.

Guilty of attempted possession of controlled dangerous substances with intent to produce, manufacture, distribute, or dispense.

Guilty of possession of controlled dangerous substances.

Guilty of attempted possession of controlled dangerous substances.

Not guilty.

50. POSSESSION OF CONTROLLED DANGEROUS SUBSTANCES:

Guilty.

Guilty of attempted possession of controlled dangerous substances.

Not guilty.

50.1. POSSESSION OF COCAINE:

Guilty.

Guilty of attempted possession of cocaine.

Guilty of possession of drug paraphernalia.

Not guilty.

The possession of drug paraphernalia verdict is responsive only if there is evidence of drug paraphernalia, as defined in R.S. 40:1031, in the charged offense of possession of cocaine.

51. ATTEMPTED PRODUCTION OR MANUFACTURE OF CONTROLLED DANGEROUS SUBSTANCES:

Guilty.

Guilty of attempted possession of controlled dangerous substances.

Not guilty.

52. ATTEMPTED DISTRIBUTION OR DISPENSATION OF CONTROLLED DANGEROUS SUBSTANCES:

Guilty.

Guilty of possession of controlled dangerous substances.

Guilty of attempted possession of controlled dangerous substances.

Not guilty.

53. ATTEMPTED POSSESSION OF CONTROLLED DANGEROUS SUBSTANCES WITH INTENT TO PRODUCE, MANUFACTURE, DISTRIBUTE OR DISPENSE:

Guilty.

Guilty of attempted possession of controlled dangerous substances.

Not guilty.

54. CREATION OR DISTRIBUTION OF COUNTERFEIT CONTROLLED DANGEROUS SUBSTANCES:

Guilty.

Guilty of attempted creation or distribution of counterfeit controlled dangerous substances.

Not guilty.

55. POSSESSION OF COUNTERFEIT CONTROLLED DANGEROUS SUBSTANCES WITH INTENT TO DISTRIBUTE:

Guilty.

Guilty of attempted possession of counterfeit controlled dangerous substances with intent to distribute.

Not guilty.

56. ATTEMPTED CREATION, DISTRIBUTION, OR POSSESSION OF COUNTERFEIT CONTROLLED DANGEROUS SUBSTANCES WITH INTENT TO DISTRIBUTE:

Guilty.

Not guilty.

57. CONSPIRACY TO VIOLATE ANY PROVISION OF THE UNIFORM CONTROLLED DANGEROUS SUBSTANCES LAW:

Guilty.

Not guilty.

58. CRUELTY TO THE INFIRM:

Guilty.

Guilty of attempted cruelty to the infirm.

Guilty of simple battery.

Guilty of assault.

Guilty of negligent injuring.

Not guilty.

59. SOLICITATION OF CRIME AGAINST NATURE:

Guilty.

Guilty of attempted solicitation of crime against nature.

Guilty of prostitution.

Not guilty.

B. Except as provided in Subarticle A, responsive verdicts in any other cases arising under the Uniform Controlled Dangerous Substances Law shall be governed by Article 815 of the Code of Criminal Procedure.

C. Upon motion of the state or the defendant, or on its own motion, the court shall exclude a responsive verdict listed in Paragraph A if, after all the evidence has been submitted, the evidence, viewed in a light most favorable to the state, is not sufficient reasonably to permit a finding of guilty of the responsive offense.

D. Where an offense is graded according to property value or amount of damage, the responsive verdicts shall not include a grade of the offense that is greater than the property value or amount of damage charged in the indictment. (Amended by Acts 1973, No. 126, § 1; Acts 1975, No. 334, § 1; Acts 1975, No. 335, § 1; Acts 1975, No. 336, §§ 1, 2; Acts 1976, No. 85, § 1; Acts 1978, No. 247, § 1; Acts 1982, No. 763, § 1; Acts 1983, 1st Ex. Sess., No. 28, § 1; Acts 1983, No. 633, § 1; Acts 1983, No. 635, § 1; Acts 1985, No. 791, § 1; Acts 1985, No. 799, § 1; Acts 1986, No. 646, § 1; Acts 1988, No. 926, § 1; Acts 1988, No. 927, § 1; Acts 1988, No. 928, § 1; Acts 1991, No. 465, § 1; Acts 1992, No. 307, § 1; Acts 1995, No. 403, § 2, eff. June 17, 1995; Acts 1997, No. 400, § 1, eff. Aug. 15, 1997; Acts 1997, No. 558, § 1, eff. Aug. 15, 1997; Acts 1997, No. 865, § 1, eff. Aug. 15, 1997; Acts 2001, No. 321, § 1, eff. Aug. 15, 2001; Acts 2001, No. 1093, § 1, eff. Aug. 15, 2001; Acts 2003, No. 164, § 1, eff. Aug. 15, 2003; Acts 2003, No. 623, § 1, eff. Aug. 15, 2003; Acts 2003, No. 720, § 1, eff. Aug. 15, 2003; Acts 2004, No. 739, § 1, eff. Aug. 15, 2004; Acts 2006, No. 52, § 1, eff. Aug. 15, 2006; Acts 2006, No. 235, § 1, eff. Aug. 15, 2006; Acts 2010, No. 396, § 2, eff. Aug. 15, 2010.)

LSLI Session 2011 Regular Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “molestation of a juvenile or a person with a physical or mental disability” for “molestation of a juvenile” in (A). See Acts 2011, No. 67, § 3.

2010 Amendments. — The 2010 amendment by No. 396, in (A)(26) and (A)(27), substituted “five hundred dollars” for “one thousand dollars” in the second to the last and the third to the last paragraphs and deleted “but only if a value in excess of one thousand dollars is stated in the indictment” at the end of the third to the last paragraph.

2006 Amendments. — Acts 2006, No. 52, § 1, effective August 15, 2006, added (A)(14.2).

Acts 2006, No. 235, § 1, effective August 15, 2006, added (A)(8.1); and inserted “Guilty of oral sexual battery” preceding “Not guilty” in (A)(8).

2004 Amendments. — Acts 2004, No. 739, § 1, effective August 15, 2004, inserted “Guilty of negligent homicide” in (A)(3).

2003 Amendments. — Acts 2003, No. 164, § 1, effective August 15, 2003, added (A)(50.1).

Acts 2003, No. 623, § 1, effective August 15, 2003, inserted “Guilty of negligent homicide” following “Guilty” in (A)(5).

Acts 2003, No. 720, § 1, effective August 15, 2003, in (26), substituted “three hundred” for “one hundred” in the second, third, and sixth paragraphs, substituted “five hundred” for “one hundred” and in the fourth paragraph, inserted the fifth paragraph; in (27), inserted the second paragraph, and substituted “three hundred” for “one hundred” in the third paragraph.

2001 Amendments. — Acts 2001, No. 321, § 1, effective August 15, 2001, inserted “guilty of negligent injuring” in (A)(7.2); inserted “guilty of negligent injuring” in (A)(7.3).

Acts 2001, No. 1093, § 1, effective August 15, 2001, added (A)(59).

COMMENTARY

Louisiana Official Revision Comments

1985. — (a) The 1985 amendment to Paragraph C incorporates the result in State v. Henry, 449 So. 2d 486 (La. 1984) and State ex rel Elaire v. Blackburn, 424 So. 2d 246 (La. 1982). Elaire (a plurality opinion) held that defendant’s failure to object to the sufficiency of evidence to support a responsive verdict precluded defendant from objecting successfully to sufficiency of evidence to support the responsive verdict as long as the evidence was sufficient to support a conviction for the offense charged. The court noted the addition of Paragraph C.

The standard for review under Elaire is the Jackson standard (Jackson v. Virginia, 443 U.S. 307 (1979)), not the “no evidence” standard. Therefore, the substitution of language was recommended.

(b) In Henry, the trial court on its own motion decided to strike the responsive verdict as unsupported by the evidence. The supreme court affirmed. This amendment merely recognizes that authority.

(c) Under the rationale of Elaire, if defendant moves to strike or delete a responsive verdict which is not supported by the evidence, the motion must be granted.

1966. — (a) The provisions dealing with responsive verdicts in Title 15 of the Revised Statutes have been held constitutional in State v. Simpson, 216 La. 212, 43 So.2d 585 (1949), even though those provisions might effectively amend certain areas of the substantive law.

At one time the courts of this state held that attempted murder was not responsive to an indictment for murder, State v. Love, 210 La. 11, 26 So.2d 156 (1946). Shortly thereafter, the jurisprudence was changed and such verdict was declared responsive, State v. Brown, 214 La. 18, 36 So.2d 624 (1948). Finally, to resolve the problem of what verdicts were responsive, the legislature, by a series of amendments to former R.S. 15:386, enumerated the specific responsive verdicts for the most common crimes.

(b) R.S. 14:27 merely defines what constitutes an attempt. Therefore the above article does not conflict with R.S. 14:27; it merely omits some attempts as responsive. For all other offenses not enumerated and listed in the above article attempt would be responsive.

(c) Apart from the responsive verdicts listed in the above article, the courts have applied the following criteria to determine responsiveness. “First, all essential elements of the lesser offenses must be included in the indictment for the offense charged. Second, the generic offenses must be segregated from the non-generic offenses. To do this, the genus of the crime charged in the indictment is determined, and each of the lesser crimes compared with it. If the lesser crime is of the same generic class, it is responsive; if not, it is not responsive. If the lesser offense meets both of these tests it may be the subject of a valid and ‘responsive’ verdict.” Comment, 5 La.L.Rev. 603, 609 (1944). Those criteria are not codified in this Code because the language used has been effective without difficulty.

(d) The general rule of former R.S. 15:408, that upon a plea of not guilty, the jury may find only a verdict of not guilty or guilty of some offense contained in the indictment, is covered more specifically by Arts. 814, 815, 816, and 817.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Criminal Process

•••• Cruel & Unusual Punishment. — While the effect of the responsive verdict statutes, La. Code Crim. Proc. Ann. arts. 809, 814, on the imposition of the death penalty may have been a factor which induced the Roberts Court to invalidate the death penalty, the responsive verdict statute applicable to first degree murder was not declared unconstitutional, and defendant’s assignments of error on that point was without merit. State v. Procell, 365 So. 2d 484, 1978 La. LEXIS 5477 (Nov. 13, 1978), writ of certiorari denied by 441 U.S. 944, 99 S. Ct. 2164, 60 L. Ed. 2d 1046, 1979 U.S. LEXIS 1838 (1979).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — Where defendant was charged with distribution of controlled dangerous substances and the jury returned a verdict of “guilty of possession with intent to distribute a controlled dangerous substance,” the court should not have accepted the verdict; it was not one of the responsive verdicts listed under La. Code Crim. Proc. Ann. art. 814(A)(45). State v. Thibodeaux, 380 So. 2d 59, 1980 La. LEXIS 8231 (Jan. 30, 1980).

••• Possession

•••• General Overview. — To support a conviction for possession of cocaine, the state must present evidence establishing beyond a reasonable doubt that the defendant was in possession of the drug and that he knowingly and intentionally possessed it; attempted possession of cocaine is an authorized responsive verdict to a charge of simple possession of cocaine under La. Code Crim. Proc. Ann. art. 814. State v. Sylvia, 845 So. 2d 358, 2003 La. LEXIS 1074 (Apr. 9, 2003).

Where the State was unable to show defendant had the intent to distribute marijuana, an appellate court was authorized to enter a judgment of guilty on the lesser-included offense of possession of marijuana, pursuant to La. Code Crim. Proc. Ann. art. 814(A)(49). State ex rel. B.L., 839 So. 2d 246, 2003 La. App. LEXIS 90 (Jan. 28, 2003).

Possession of marijuana was a legislatively authorized responsive verdict to a charge of possession of marijuana with intent to distribute under La. Code Crim. Proc. Ann. art. 814(A)(49); defendant was properly convicted of possession based on his confession that marijuana found in his sister’s satchel belonged to him although the evidence was insufficient to convict him of possession with intent to distribute. State v. Green, 508 So. 2d 602, 1987 La. App. LEXIS 9702 (June 10, 1987).

Pursuant to La. Code Crim. Proc. Ann. art. 821(E), the court vacated defendant’s conviction for possession of pentazocine with intent to distribute and remanded the case for the trial court to enter judgment for possession of pentazocine and to resentence defendant, where the evidence was sufficient for a possession conviction but not for an intent to distribute conviction, and where possession of pentazocine was a legislatively authorized responsive verdict under La. Code Crim. Proc. Ann. art. 814(A)(49) to a charge of possession with intent to distribute. State v. Hills, 498 So. 2d 240, 1986 La. App. LEXIS 8304 (Nov. 12, 1986), writ denied by 503 So. 2d 13, 1987 La. LEXIS 8706 (La. 1987).

Where there was no evidence that an amount of marijuana seized was inconsistent with personal use, defendant’s conviction for possession of marijuana with intent to deliver was vacated and a judgment for possession of marijuana was entered because the evidence supported conviction on the lesser responsive offense; under La. Code Crim. Proc. Ann. art. 814(A), possession of marijuana, La. Rev. Stat. Ann. § 40:967(C), was responsive to the charge of possession of marijuana with the intent to distribute, La. Rev. Stat. Ann. § 40:967(A). State v. Greenway, 422 So. 2d 1146, 1982 La. LEXIS 12728 (Nov. 29, 1982).

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — Second degree battery is a legislatively approved responsive verdict to a charge of aggravated battery. State v. Odom, 878 So. 2d 582, 2004 La. App. LEXIS 775 (Apr. 2, 2004), writ denied by La. 2004-1105, 883 So. 2d 1026, 2004 La. LEXIS 3026 (La. Oct. 8, 2004).

In an attempted second degree murder case arising from a drive-by shooting, the exclusion of a responsive verdict, in accordance with La. Code Crim. Proc. Ann. art. 814(C), for aggravated battery was proper, because the bullets did not strike the victims; aggravated battery under La. Rev. Stat. Ann. § 14:34 requires proof of physical contact. State v. Hamilton, 867 So. 2d 151, 2004 La. App. LEXIS 443 (Mar. 3, 2004), writ denied by La. 2004-1227, 899 So. 2d 567, 2005 La. LEXIS 1282 (La. Apr. 22, 2005).

Defendant’s conviction of aggravated battery as a responsive verdict to a charge of attempted second-degree murder was erroneous where there was no evidence presented by the state to show that the victim was actually shot by defendant or that there was any force or violence inflicted upon her person; instead, she stated that defendant shot in her direction and she went inside and fell down as if she were shot so that defendant would believe she was. State v. Cheavious, 862 So. 2d 135, 2003 La. App. LEXIS 3305 (Nov. 19, 2003).

Evidence presented by the prosecution was insufficient to satisfy the serious bodily injury requirement of La. Rev. Stat. Ann. § 14:34.1, where the evidence showed that during an altercation between defendant and the victim, the victim suffered a bloody nose; therefore, the conviction for second degree battery was vacated and a conviction for simple battery was entered. State v. Helou, 857 So. 2d 1024, 2003 La. LEXIS 2872 (Oct. 23, 2003).

Simple battery is an authorized responsive verdict to a charge of second degree battery pursuant to La. Code Crim. Proc. Ann. art. 814(A)(15). State v. Helou, 857 So. 2d 1024, 2003 La. LEXIS 2872 (Oct. 23, 2003).

Where defendant, in beating up the victim, only possessed the intent to inflict force or violence, by means of a dangerous weapon, second degree murder conviction was reversed; instead, defendant could only be guilty of aggravated battery. State v. Bishop, 792 So. 2d 886, 2001 La. App. LEXIS 1796 (July 24, 2001), reversed by La. 2001-2548, 835 So. 2d 434, 2003 La. LEXIS 6 (La. Jan. 14, 2003).

Since simple assault was no longer a responsive verdict to second degree battery, where defendant failed to make a contemporaneous objection to the erroneous jury instruction, he could still object to the nonresponsive verdict in defendant’s motion for arrest of judgment; thus, defendant’s conviction for simple assault was set aside and the case was remanded for a new trial. State v. Foret, 479 So. 2d 526, 1985 La. App. LEXIS 10306 (Nov. 19, 1985).

••• Robbery

•••• General Overview. — Where attempted first degree armed robbery was a non-crime because under La. Code Crim. Proc. Ann. art. 814(A)(22), which set forth the responsive verdicts for armed robbery, but did not set forth a responsive verdict of guilty of attempted first degree armed robbery, a jury’s verdict of guilty was invalid, and it could have operated neither as a conviction or acquittal, and thus, there was no double jeopardy bar to defendant’s retrial. State v. Norman, 848 So. 2d 91, 2003 La. App. LEXIS 1599 (May 28, 2003), writ of certiorari denied by La. 2003-1934, 862 So. 2d 981, 2004 La. LEXIS 60 (La. Jan. 9, 2004), writ denied by La. 2003-1938, 862 So. 2d 982, 2004 La. LEXIS 61 (La. Jan. 9, 2004).

As defendant did not request the trial court to exclude first degree robbery as a responsive verdict to the charged crime of armed robbery, his conviction was upheld where the evidence was sufficient to prove he committed armed robbery. State v. Mitchell, 818 So. 2d 807, 2002 La. App. LEXIS 1312 (May 8, 2002).

Evidence was insufficient to support a conviction for first-degree robbery, a violation of La. Rev. Stat. Ann. § 14:64.1, because the bank teller of the bank that defendant robbed testified that she did not know whether defendant was armed or not, that she did not want to find out if he was armed, and that she did not feel threatened; however, pursuant to La. Code Crim. Proc. Ann. art. 814(A)(23.1), the evidence was sufficient to support a conviction for the lesser-included offense of simple robbery State v. Wilson, 796 So. 2d 45, 2001 La. App. LEXIS 1905 (Aug. 22, 2001), vacated in part by, remanded by La. 2001-2815, 836 So. 2d 2, 2002 La. LEXIS 3351 (La. Nov. 22, 2002).

Defendant who fled as a store clerk was coming out of the back room could not be convicted of robbery because confrontation was an essential element of robbery and theft was not a responsive offense of armed robbery under La. Code Crim. Proc. Ann. art. 814. State v. Myers, 610 So. 2d 977, 1992 La. App. LEXIS 3717 (Nov. 20, 1992), reversed by 620 So. 2d 1160, 1993 La. LEXIS 2160 (La. 1993).

Where, at defendant’s request, the district court included the charge of first degree robbery, in violation of La. Rev. Stat. Ann. § 14:64.1, as a responsive verdict to the charge of armed robbery, although, at that time, La. Code Crim. Proc. Ann. art. 814 did not include first degree robbery, but the evidence was sufficient to support either charge, defendant could not complain on appeal. State v. Lovick, 498 So. 2d 89, 1986 La. App. LEXIS 8237 (Nov. 10, 1986).

•• Homicide

••• General Overview. — Compromise verdict of manslaughter is allowed under La. Code Crim. Proc. Ann. art. 814. State v. Harris, 742 So. 2d 997, 1999 La. App. LEXIS 2424 (Sept. 1, 1999), writ denied by La. 1999-2835, 758 So. 2d 146, 2000 La. LEXIS 915 (La. Mar. 24, 2000).

••• Involuntary Manslaughter

•••• General Overview. — Where the only evidence presented supporting the negligent homicide jury charge was defendant’s own self-serving testimony that the victim allegedly tried to run him over with a van, the court concluded that defendant’s testimony alone was not sufficient to provide the jurors with a reasonable basis from which to infer from the evidence that negligent homicide applied; under La. Code Crim. Proc. Ann. art. 814, negligent homicide was not a responsive verdict to second degree murder. State v. Hardy, 711 So. 2d 715, 1998 La. App. LEXIS 390 (Mar. 06, 1998), writ denied by, review denied by La. 98-0927, 723 So. 2d 954, 1998 La. LEXIS 2564 (La. Sept. 4, 1998).

In a conviction for second degree murder, the trial court did not err in declining to give defendant’s requested jury charge on negligent homicide under La. Code Crim. Proc. Ann. arts. 802(1), and 814 where the only evidence supporting the instruction was defendant’s self-serving testimony. State v. Campbell, 673 So. 2d 1061, 1996 La. App. LEXIS 530 (Mar. 13, 1996), writ of certiorari denied by La. 96-1785, 685 So. 2d 140, 1997 La. LEXIS 135 (La. Jan. 10, 1997), reversed by, remanded by 523 U.S. 392, 118 S. Ct. 1419, 140 L. Ed. 2d 551, 1998 U.S. LEXIS 2787, 66 U.S.L.W. 4258, 11 Fla. L. Weekly Fed. S 466, 98 Cal. Daily Op. Service 2945, 1998 Colo. J. C.A.R. 1950, 98 D.A.R. 4026, 172 A.L.R. Fed. 597 (1998).

Where defendant was charged with second degree murder, the jury’s verdict of manslaughter was legislatively responsive and was proper because there was sufficient evidence to support the charged offense. State v. Lewis, 529 So. 2d 125, 1988 La. App. LEXIS 1488 (July 12, 1988), writ of certiorari denied by 535 So. 2d 741, 1989 La. LEXIS 37 (La. 1989).

Under La. Code Crim. Proc. Ann. art. 814(A), manslaughter is a responsive verdict, not simple battery. State v. Hamilton, 459 So. 2d 216, 1984 La. App. LEXIS 9823 (Nov. 7, 1984).

••• Murder

•••• General Overview. — Defendant’s claim that a killing was in self-defense was not supported by the record where a witness, the university administrator, testified that after the fight between defendant and some other young men, defendant did not run as the others did but went to his car and got a gun, the witness then heard a shot, and then saw defendant walk back past him, get in his car and leave the scene; the witness recalled that defendant appeared very calm both before and after the shooting. State v. Spivey, 874 So. 2d 352, 2004 La. App. LEXIS 1179 (May 12, 2004).

Defendant’s conviction of aggravated battery as a responsive verdict to a charge of attempted second-degree murder was erroneous where there was no evidence presented by the state to show that the victim was actually shot by defendant or that there was any force or violence inflicted upon her person; instead, she stated that defendant shot in her direction and she went inside and fell down as if she were shot so that defendant would believe she was. State v. Cheavious, 862 So. 2d 135, 2003 La. App. LEXIS 3305 (Nov. 19, 2003).

Manslaughter is a responsive verdict to second degree murder. State v. Wisely, 780 So. 2d 1230, 2001 La. App. LEXIS 333 (Feb. 28, 2001).

Because there was sufficient evidence to convict defendant of second degree murder under La. Rev. Stat. Ann. § 14:30.1, there was sufficient evidence to convict him of manslaughter, a responsive verdict under La. Code Crim. Proc. Ann. art. 814. State v. Wisely, 780 So. 2d 1230, 2001 La. App. LEXIS 333 (Feb. 28, 2001).

Under La. Code Crim. Proc. Ann. art. 814(A)(4), only guilty, guilty of attempted manslaughter, guilty of aggravated battery, and not guilty, were responsive verdicts to an attempted murder charge, where defendant could not add second degree and simple battery to the lesser-included offense instruction. State v. Langlois, 620 So. 2d 1193, 1993 La. App. LEXIS 1955 (May 27, 1993), writ of certiorari denied by 625 So. 2d 1042, 1993 La. LEXIS 2867 (La. 1993), remanded by La. App. 96-0084, 695 So. 2d 540, 1997 La. App. LEXIS 1457 (La.App. 4 Cir. May 21, 1997).

Trial court had no authority under La. Code Crim. Proc. Ann. art. 814(A)(3) to add attempted second degree murder as a responsive verdict to the charge of second degree murder. State v. Moseley, 587 So. 2d 46, 1991 La. App. LEXIS 2291 (Aug. 21, 1991), writ of certiorari denied by 589 So. 2d 1066, 1991 La. LEXIS 3264 (La. 1991).

Where defendant was charged with second degree murder, the jury’s verdict of manslaughter was legislatively responsive and was proper because there was sufficient evidence to support the charged offense. State v. Lewis, 529 So. 2d 125, 1988 La. App. LEXIS 1488 (July 12, 1988), writ of certiorari denied by 535 So. 2d 741, 1989 La. LEXIS 37 (La. 1989).

District attorney was inherently empowered in open court more than four months before trial to amend the indictment that charged first-degree murder to charge the lesser-included crime of second-degree murder although there was no specific code authorization for this procedure; grand jury indictment did not vest in defendant the right to a unanimous jury verdict. State v. Gilmore, 332 So. 2d 789, 1976 La. LEXIS 4614 (May 17, 1976).

Verdict finding defendants guilty of violating La. Rev. Stat. Ann. § 14:30 was in proper form and could not form the basis for a motion in arrest of judgment. State v. Nix, 327 So. 2d 301, 1975 La. LEXIS 5233 (Dec. 8, 1975).

•••• Capital Murder

••••• General Overview. — Where defendant was arrested during a police raid while poised to shoot an approaching officer and she was charged with attempted first degree murder of the officer in violation of La. Rev. Stat. Ann. §§ 14:27 and 14:30, the jury’s finding of guilty of attempted manslaughter was a valid responsive verdict to the offense charged and in accordance with La. Code Crim. Proc. Ann. art. 814(A)(2). State v. Kalathakis, 543 So. 2d 1004, 1989 La. App. LEXIS 704 (Apr. 19, 1989), affirmed in part and reversed in part by 563 So. 2d 228, 1990 La. LEXIS 1377 (La. 1990).

While the effect of the responsive verdict statutes, La. Code Crim. Proc. Ann. arts. 809, 814, on the imposition of the death penalty may have been a factor which induced the Roberts Court to invalidate the death penalty, the responsive verdict statute applicable to first degree murder was not declared unconstitutional, and defendant’s assignments of error on that point was without merit. State v. Procell, 365 So. 2d 484, 1978 La. LEXIS 5477 (Nov. 13, 1978), writ of certiorari denied by 441 U.S. 944, 99 S. Ct. 2164, 60 L. Ed. 2d 1046, 1979 U.S. LEXIS 1838 (1979).

••• Voluntary Manslaughter

•••• General Overview. — In a criminal prosecution for second degree murder, where defendant claimed that “tempers were flying” and the victim was ready to fight, defendant failed to prove that mitigating factors justified his conviction for the lesser included offense of manslaughter. State v. Sales, 867 So. 2d 849, 2004 La. App. LEXIS 403 (Mar. 3, 2004), writ denied by La. 2004-1305, 899 So. 2d 569, 2005 La. LEXIS 1288 (La. Apr. 22, 2005).

Defendant was properly convicted of manslaughter as a lesser-included offense of second-degree murder in the shotgun killing of an exotic dancer because the verdict represented the jury’s compromise between a finding of guilty on the greater offense as charged and not guilty; the verdict was responsive under La. Code Crim. Proc. Ann. art. 814, even though the manner of death, i.e., a shotgun blast to the victim’s head at close range, suggested a premeditated killing rather than a crime of passion. State v. Prince, 520 So. 2d 778, 1987 La. App. LEXIS 10659 (Nov. 4, 1987), writ of certiorari denied by 522 So. 2d 567, 1988 La. LEXIS 613 (La. 1988), writ of certiorari denied by 522 So. 2d 567, 1988 La. LEXIS 611 (La. 1988).

•• Inchoate Crimes

••• Attempt

•••• General Overview. — Trial court had no authority under La. Code Crim. Proc. Ann. art. 814(A)(3) to add attempted second degree murder as a responsive verdict to the charge of second degree murder. State v. Moseley, 587 So. 2d 46, 1991 La. App. LEXIS 2291 (Aug. 21, 1991), writ of certiorari denied by 589 So. 2d 1066, 1991 La. LEXIS 3264 (La. 1991).

Where defendant was arrested during a police raid while poised to shoot an approaching officer and she was charged with attempted first degree murder of the officer in violation of La. Rev. Stat. Ann. §§ 14:27 and 14:30, the jury’s finding of guilty of attempted manslaughter was a valid responsive verdict to the offense charged and in accordance with La. Code Crim. Proc. Ann. art. 814(A)(2). State v. Kalathakis, 543 So. 2d 1004, 1989 La. App. LEXIS 704 (Apr. 19, 1989), affirmed in part and reversed in part by 563 So. 2d 228, 1990 La. LEXIS 1377 (La. 1990).

Defendant’s conviction for attempted aggravated kidnapping was set aside where the state failed to prove that he intended to forcibly seize the victim and to extort something of value from her or from a third party for her release; the record did support a conviction of the lesser-included offense of attempted simple kidnapping. State v. Hunter, 454 So. 2d 131, 1984 La. App. LEXIS 10316 (June 6, 1984), review denied by 456 So. 2d 1018, 1984 La. LEXIS 9521 (La. 1984).

Attempted aggravated crime against nature, with attempt defined in La. Rev. Stat. Ann. § 14:27, was a responsive verdict under La. Code Crim. Proc. Ann. art. 814 to the charge of aggravated crime against nature under La. Rev. Stat. Ann. § 14:89.1(5). State v. Credeur, 328 So. 2d 59, 1976 La. LEXIS 3770 (Feb. 23, 1976).

Under former La. Rev. Stat. Ann. § 15:386 (now La. Code Crim. Proc. Ann. art. 814), it is specifically provided that a verdict of attempted manslaughter is responsive to an indictment for attempted murder. State v. Elias, 234 LA. 1, 99 So. 2d 1, 1958 La. LEXIS 1071 (Jan. 6, 1958).

•• Miscellaneous Offenses

••• Lesser Included Offenses

•••• General Overview. — In a criminal prosecution for second degree murder, where defendant claimed that “tempers were flying” and the victim was ready to fight, defendant failed to prove that mitigating factors justified his conviction for the lesser included offense of manslaughter. State v. Sales, 867 So. 2d 849, 2004 La. App. LEXIS 403 (Mar. 3, 2004), writ denied by La. 2004-1305, 899 So. 2d 569, 2005 La. LEXIS 1288 (La. Apr. 22, 2005).

Trial court correctly instructed the jury that oral sexual battery, La. Rev. Stat. Ann. § 14:43.3, was a responsive verdict to the charged crime of aggravated oral sexual battery, former La. Rev. Stat. Ann. § 14:43.4 (now repealed), because a rational trier of fact could not have found that the 16-year-old defendant had committed the charged acts by pushing the mouth of each 10- year-old boy onto his exposed penis, and yet not find that defendant had also committed the offense of oral sexual battery; the court of appeal erred in reversing defendant’s convictions for oral sexual battery offenses on grounds they were not lesser included offenses. State v. Amos, 849 So. 2d 498, 2003 La. LEXIS 1915 (June 18, 2003).

Prior to the 2003 amendment, evidence proved beyond a reasonable doubt defendant’s commission of theft of property having a value of $100 or more, but less than $500, in passing fraudulent checks, and since such grade of theft was a legislatively authorized responsive verdict to a charge of theft of property having a value of $500 or more, defendant’s conviction for theft of property having a value of $500 or more accordingly would be reversed and modified. State v. Millien, 845 So. 2d 506, 2003 La. App. LEXIS 364 (Feb. 14, 2003).

Where the State was unable to show defendant had the intent to distribute marijuana, an appellate court was authorized to enter a judgment of guilty on the lesser-included offense of possession of marijuana, pursuant to La. Code Crim. Proc. Ann. art. 814(A)(49). State ex rel. B.L., 839 So. 2d 246, 2003 La. App. LEXIS 90 (Jan. 28, 2003).

Appropriate test for determining permissible responsive verdicts for crimes not provided for in La. Code Crim. Proc. Ann. art. 814 is whether or not all of the elements of the lesser offense are included in the definition of the greater offense. State v. B.J.D., 799 So. 2d 563, 2001 La. App. LEXIS 2007 (Sept. 26, 2001).

Evidence was insufficient to support a conviction for first-degree robbery, a violation of La. Rev. Stat. Ann. § 14:64.1, because the bank teller of the bank that defendant robbed testified that she did not know whether defendant was armed or not, that she did not want to find out if he was armed, and that she did not feel threatened; however, pursuant to La. Code Crim. Proc. Ann. art. 814(A)(23.1), the evidence was sufficient to support a conviction for the lesser-included offense of simple robbery State v. Wilson, 796 So. 2d 45, 2001 La. App. LEXIS 1905 (Aug. 22, 2001), vacated in part by, remanded by La. 2001-2815, 836 So. 2d 2, 2002 La. LEXIS 3351 (La. Nov. 22, 2002).

Manslaughter is a responsive verdict to second degree murder. State v. Wisely, 780 So. 2d 1230, 2001 La. App. LEXIS 333 (Feb. 28, 2001).

Because there was sufficient evidence to convict defendant of second degree murder under La. Rev. Stat. Ann. § 14:30.1, there was sufficient evidence to convict him of manslaughter, a responsive verdict under La. Code Crim. Proc. Ann. art. 814. State v. Wisely, 780 So. 2d 1230, 2001 La. App. LEXIS 333 (Feb. 28, 2001).

Where an appellate court found that the evidence did not support the charged offense of possession of cocaine with intent to distribute, in violation of La. Rev. Stat. Ann. § 40:967(A)(1), but did support a conviction of the lesser included offense of possession of cocaine, the appellate court was authorized to enter a judgment of guilty of the lesser and included offense under La. Code Crim. Proc. Ann. art. 821(E) because possession of cocaine was a lesser-included responsive offense to possession with intent to distribute cocaine as defined under La. Code Crim. Proc. Ann. art. 814(A)(49). State v. Fisher, 628 So. 2d 1136, 1993 La. App. LEXIS 3747 (Nov. 24, 1993), writ of certiorari denied by La. 94-0226, 637 So. 2d 474, 1994 La. LEXIS 1330 (La. May 20, 1994), writ of certiorari denied by La. 94-0321, 637 So. 2d 476, 1994 La. LEXIS 1335 (La. May 20, 1994).

Defendant who fled as a store clerk was coming out of the back room could not be convicted of robbery because confrontation was an essential element of robbery and theft was not a responsive offense of armed robbery under La. Code Crim. Proc. Ann. art. 814. State v. Myers, 610 So. 2d 977, 1992 La. App. LEXIS 3717 (Nov. 20, 1992), reversed by 620 So. 2d 1160, 1993 La. LEXIS 2160 (La. 1993).

Attempted forgery was a responsive verdict to the offense of forgery under La. Code Crim. Proc. Ann. arts. 814 and 815, and under La. Rev. Stat. Ann. § 14:27(C), defendant’s conviction for attempt was proper even though the evidence established that he committed the offense of forgery of an endorsement pursuant to that attempt. State v. Spooner, 550 So. 2d 1289, 1989 La. App. LEXIS 1769 (Oct. 11, 1989), writ denied by 566 So. 2d 394, 1990 La. LEXIS 2141 (La. 1990).

Where defendant was arrested during a police raid while poised to shoot an approaching officer and she was charged with attempted first degree murder of the officer in violation of La. Rev. Stat. Ann. §§ 14:27 and 14:30, the jury’s finding of guilty of attempted manslaughter was a valid responsive verdict to the offense charged and in accordance with La. Code Crim. Proc. Ann. art. 814(A)(2). State v. Kalathakis, 543 So. 2d 1004, 1989 La. App. LEXIS 704 (Apr. 19, 1989), affirmed in part and reversed in part by 563 So. 2d 228, 1990 La. LEXIS 1377 (La. 1990).

Accused had to be informed of the nature and cause of the accusation against him, and when a person was charged with a felony, a prosecution had to be initiated by a grand jury indictment or a bill of information, and, with the State’s permission, a defendant could plead guilty to a lesser offense that was included in the offense charged in the bill of information, and, with the consent of the State, could plead guilty to a crime that was not responsive to the original bill of information as long as there was a new or written amended bill of information; thus, where a defendant who was charged with possession of 28 grams or more of cocaine, La. Rev. Stat. Ann. § 40:967(F), was permitted to plead guilty to possession of cocaine with intent to distribute, La. Rev. Stat. Ann. § 40:967(A)(1), which were both felonies, the guilty plea was invalid. State v. Porterfield, 524 So. 2d 1363, 1988 La. App. LEXIS 902 (Apr. 19, 1988), vacated by 541 So. 2d 909, 1988 La. App. LEXIS 2872 (La.App. 1 Cir. 1988).

Because a defendant’s plea of guilty to possession of marijuana with intent to distribute, La. Rev. Stat. Ann. § 40:966(A)(1), was not responsive to the crime of possession of marijuana in excess of 100 pounds but less than 2,000 pounds, La. Rev. Stat. Ann. § 40:966(E)(1), with which he was charged by bill of information, which was never amended, and the charged crime was not included within the crimes for which responsive verdicts were listed in La. Code Crim. Proc. Ann. art. 814, and the crime to which the defendant pled did not meet the criteria of a lesser included crime, and given that, although both crimes required proof of possession, § 40:966(A)(1) required proof of the additional element of intent to distribute not required by § 40:966(E)(1), which intent element could not be inferred under § 40:966(E)(1) by reasoning the sheer quantity of marijuana possessed presupposed a criminal intent to distribute marijuana to others, the defendant was convicted of a crime of which he was not informed, in violation of his rights under La. Const. art. I, § 13, and the conviction was set aside. State v. Gooden, 523 So. 2d 283, 1988 La. App. LEXIS 408 (Mar. 30, 1988), writ of certiorari denied by 530 So. 2d 570, 1988 La. LEXIS 1637 (La. 1988).

Pursuant to La. Code Crim. Proc. Ann. art. 821(E), the court vacated defendant’s conviction for possession of pentazocine with intent to distribute and remanded the case for the trial court to enter judgment for possession of pentazocine and to resentence defendant, where the evidence was sufficient for a possession conviction but not for an intent to distribute conviction, and where possession of pentazocine was a legislatively authorized responsive verdict under La. Code Crim. Proc. Ann. art. 814(A)(49) to a charge of possession with intent to distribute. State v. Hills, 498 So. 2d 240, 1986 La. App. LEXIS 8304 (Nov. 12, 1986), writ denied by 503 So. 2d 13, 1987 La. LEXIS 8706 (La. 1987).

Where, at defendant’s request, the district court included the charge of first degree robbery, in violation of La. Rev. Stat. Ann. § 14:64.1, as a responsive verdict to the charge of armed robbery, although, at that time, La. Code Crim. Proc. Ann. art. 814 did not include first degree robbery, but the evidence was sufficient to support either charge, defendant could not complain on appeal. State v. Lovick, 498 So. 2d 89, 1986 La. App. LEXIS 8237 (Nov. 10, 1986).

Defendant was guilty of aggravated battery as a responsive verdict to attempted second degree murder where specific intent to murder the victim was not proven based on the evidence presented in the trial court. State v. McCue, 484 So. 2d 889, 1986 La. App. LEXIS 6190 (Feb. 25, 1986).

Defendant’s conviction for attempted aggravated kidnapping was set aside where the state failed to prove that he intended to forcibly seize the victim and to extort something of value from her or from a third party for her release; the record did support a conviction of the lesser-included offense of attempted simple kidnapping. State v. Hunter, 454 So. 2d 131, 1984 La. App. LEXIS 10316 (June 6, 1984), review denied by 456 So. 2d 1018, 1984 La. LEXIS 9521 (La. 1984).

Where the evidence was sufficient to support the charged offense of attempted aggravated rape, a violation of La. Rev. Stat. Ann. § 14:42, defendant’s failure to object to the improper responsive verdict instruction on attempted simple rape, a violation of § 14:43, could not complain of the a jury’s responsive verdict, even though at the time of the offense attempted simple rape was enumerated in La. Code Crim. Proc. Ann. art. 814(9) as a responsive verdict to attempted aggravated rape; the court noted that the crime of attempted simple rape was not truly a lesser and included grade of attempted aggravated rape because all of the essential elements of attempted simple rape were not included in the crime of attempted aggravated rape of a victim under 12 years of age. State v. Thomas, 424 So. 2d 254, 1982 La. LEXIS 12735 (Nov. 29, 1982).

Where there was no evidence that an amount of marijuana seized was inconsistent with personal use, defendant’s conviction for possession of marijuana with intent to deliver was vacated and a judgment for possession of marijuana was entered because the evidence supported conviction on the lesser responsive offense; under La. Code Crim. Proc. Ann. art. 814(A), possession of marijuana, La. Rev. Stat. Ann. § 40:967(C), was responsive to the charge of possession of marijuana with the intent to distribute, La. Rev. Stat. Ann. § 40:967(A). State v. Greenway, 422 So. 2d 1146, 1982 La. LEXIS 12728 (Nov. 29, 1982).

Trial court properly ruled that defendant was not entitled to a jury charge that the responsive verdicts to wilfully and unlawfully possessing narcotics included “guilty of being an addict;” it is vital to the validity of a verdict for a lesser offense that all of the elements of that offense are necessarily contained in the definition of the greater offense. State v. Robinson, 221 LA. 19, 58 So. 2d 408, 1952 La. LEXIS 1170 (Feb. 18, 1952), writ of certiorari denied by 344 U.S. 904, 73 S. Ct. 285, 97 L. Ed. 699, 1952 U.S. LEXIS 1447 (1952).

•• Property Crimes

••• Burglary & Criminal Trespass

•••• General Overview. — The trial court shall charge the jury as to the law applicable to the charged offense and to any other offenses of which the accused could be found guilty under La. Code Crim. Proc. Ann. art. 814 or 815, and where there are no statutory responsive verdicts provided in art. 814, the matter is controlled by La. Code Crim. Proc. Ann. art. 815, which provides that all lesser and included grades of the charged offense are responsive verdicts, even though the charged offense is a felony and the lesser offense is a misdemeanor; lesser and included offenses are those in which all of the essential elements of the lesser offense are also essential elements of the greater offense charged, thus, evidence that supports a conviction of the charged offense necessarily supports a conviction of a lesser and included offense. State v. Wright, 840 So. 2d 1271, 2003 La. App. LEXIS 610 (Mar. 7, 2003).

Where the accused requests an instruction to the jury on the law applicable to an offense that is truly a lesser and included grade of the charged offense, the trial court has no discretion to refuse to give the requested instruction. State v. Wright, 840 So. 2d 1271, 2003 La. App. LEXIS 610 (Mar. 7, 2003).

La. Code Crim. Proc. Ann. art. 815 only applies to crimes not listed in La. Code Crim. Proc. Ann. art. 814, and since La. Code Crim. Proc. Ann. art. 814 provides the responsive verdicts to simple burglary, the trier of fact can not convict on the basis that some other offense has been committed and should have been listed as a responsive verdict; the trial court may exclude one of the responsive verdicts listed in art. 814, but it cannot add to their number. State v. Wright, 840 So. 2d 1271, 2003 La. App. LEXIS 610 (Mar. 7, 2003).

Responsive verdicts for the crime of simple burglary are set forth in La. Code Crim. Proc. Ann. art. 814. State v. Wright, 840 So. 2d 1271, 2003 La. App. LEXIS 610 (Mar. 7, 2003).

Defendant’s conviction for possession of stolen property worth more than $500 was reversed because the verdict was not responsive to the charged offense of simple burglary, as La. Code Crim. Proc. Ann. art. 814 provided the list of legislatively approved responsive verdicts, and the list was exhaustive for the offense of simple burglary. State v. Phillips, 834 So. 2d 1163, 2002 La. App. LEXIS 3911 (Dec. 11, 2002).

Where La. Code Crim. Proc. Ann. art. 814 did not specify the responsive verdicts for simple burglary of a religious building, La. Code Crim. Proc. Ann. art. 815(2), which requires the inclusion of a lesser and included grade of the offense, did not apply where the legislature had an opportunity to simultaneously enact a statute relative to a lesser offense of unauthorized entry into a religious building and chose not to include such an offense. State v. King, 782 So. 2d 654, 2001 La. App. LEXIS 603 (Mar. 7, 2001).

Defendant was properly convicted of unauthorized entry of a place of business for breaking into a church because a church was a place of business as contemplated by La. Rev. Stat. Ann. § 14:62.4(A) and under La. Code Crim. Proc. Ann. art. 814(44) such was a lesser included offense of the simple burglary charge on which he was tried. State v. Smith, 679 So. 2d 491, 1996 La. App. LEXIS 1635 (Aug. 21, 1996).

Because La. Code Crim. Proc. Ann. art. 814 listed the responsive verdicts to simple burglary, a defendant charged with that crime was not entitled to an instruction that criminal trespass was a responsive verdict. State v. Hall, 647 So. 2d 453, 1994 La. App. LEXIS 3176 (Dec. 7, 1994), writ denied by La. 95-2188, 691 So. 2d 69, 1997 La. LEXIS 813 (La. Mar. 17, 1997).

Defendant’s simple burglary conviction in violation of La. Code Crim. Proc. Ann. art. 814 was proper when sufficient evidence supported his conviction and when reasonable jurors could conclude that defendant committed the offense as charged. State v. Brown, 591 So. 2d 791, 1991 La. App. LEXIS 3484 (Dec. 11, 1991).

Evidence showed that defendant never intended to commit the offense of attempted simple burglary but only intended to spend the night in the furniture store, and his conviction was modified to the unauthorized entry of a place of business, which was a responsive verdict pursuant to La. Code Crim. Proc. Ann. art. 814(A)(44) to the charge of attempted simple burglary. State v. Davis, 546 So. 2d 843, 1989 La. App. LEXIS 1312 (June 20, 1989).

Although defendant’s guilty plea to simple burglary of an inhabited dwelling was not responsive to the charge of aggravated burglary, it was to a lesser-included offense and therefore, the state was not required to file a new information under La. Code Crim. Proc. Ann. art. 487(B). State v. Hardan, 501 So. 2d 848, 1987 La. App. LEXIS 8530 (Jan. 12, 1987).

Defendant’s conviction for simple burglary was reversed because criminal trespass was not a responsive verdict to simple burglary. State v. Jones, 426 So. 2d 1323, 1983 La. LEXIS 9582 (Jan. 21, 1983).

Trial court was required to instruct a jury that “attempted simple burglary” was a responsive verdict to the charge of simple burglary. State v. Martin, 351 So. 2d 92, 1977 La. LEXIS 6444 (Oct. 10, 1977).

••• Destruction of Property

•••• General Overview. — Verdict of guilty of accessory after the fact to criminal damage to property was not responsive to the charge of criminal damage to property because accessory after the fact as defined in La. Rev. Stat. Ann. § 14:25 is not enumerated as a responsive verdict to criminal damage to property, nor does the definition of accessory after the fact include the elements of criminal damage to property. State v. B.J.D., 799 So. 2d 563, 2001 La. App. LEXIS 2007 (Sept. 26, 2001).

••• Forgery

•••• General Overview. — Attempted forgery was a responsive verdict to the offense of forgery under La. Code Crim. Proc. Ann. arts. 814 and 815, and under La. Rev. Stat. Ann. § 14:27(C), defendant’s conviction for attempt was proper even though the evidence established that he committed the offense of forgery of an endorsement pursuant to that attempt. State v. Spooner, 550 So. 2d 1289, 1989 La. App. LEXIS 1769 (Oct. 11, 1989), writ denied by 566 So. 2d 394, 1990 La. LEXIS 2141 (La. 1990).

••• Larceny & Theft

•••• General Overview. — Prior to the 2003 amendment, evidence proved beyond a reasonable doubt defendant’s commission of theft of property having a value of $100 or more, but less than $500, in passing fraudulent checks, and since such grade of theft was a legislatively authorized responsive verdict to a charge of theft of property having a value of $500 or more, defendant’s conviction for theft of property having a value of $500 or more accordingly would be reversed and modified. State v. Millien, 845 So. 2d 506, 2003 La. App. LEXIS 364 (Feb. 14, 2003).

Defendant who fled as a store clerk was coming out of the back room could not be convicted of robbery because confrontation was an essential element of robbery and theft was not a responsive offense of armed robbery under La. Code Crim. Proc. Ann. art. 814. State v. Myers, 610 So. 2d 977, 1992 La. App. LEXIS 3717 (Nov. 20, 1992), reversed by 620 So. 2d 1160, 1993 La. LEXIS 2160 (La. 1993).

Pursuant to La. Code Crim. Proc. Ann. art. 814(A)(26), where the bill of indictment did not state a value in excess of $1,000, defendant’s conviction of unauthorized use of movable valued in excess of $1,000 was not responsive to the charge and was set aside. State v. Warner, 543 So. 2d 571, 1989 La. App. LEXIS 792 (Apr. 27, 1989).

•• Sex Crimes

••• General Overview. — Jury had the prerogative to convict defendant of the lesser verdicts of attempted forcible rape and attempted oral sexual battery when it could have convicted defendant for forcible rape and oral sexual battery. State v. Hannon, 852 So. 2d 1141, 2003 La. App. LEXIS 2322 (Aug. 20, 2003).

Attempted aggravated crime against nature, with attempt defined in La. Rev. Stat. Ann. § 14:27, was a responsive verdict under La. Code Crim. Proc. Ann. art. 814 to the charge of aggravated crime against nature under La. Rev. Stat. Ann. § 14:89.1(5). State v. Credeur, 328 So. 2d 59, 1976 La. LEXIS 3770 (Feb. 23, 1976).

••• Sexual Assault

•••• General Overview. — Trial court correctly instructed the jury that oral sexual battery, La. Rev. Stat. Ann. § 14:43.3, was a responsive verdict to the charged crime of aggravated oral sexual battery, former La. Rev. Stat. Ann. § 14:43.4 (now repealed), because a rational trier of fact could not have found that the 16-year-old defendant had committed the charged acts by pushing the mouth of each 10- year-old boy onto his exposed penis, and yet not find that defendant had also committed the offense of oral sexual battery; the court of appeal erred in reversing defendant’s convictions for oral sexual battery offenses on grounds they were not lesser included offenses. State v. Amos, 849 So. 2d 498, 2003 La. LEXIS 1915 (June 18, 2003).

Evidence in the form of testimony by the victim that defendant raped her from the time she was 8 years old until she was 12 years old, and that defendant would have sexual intercourse with her 2-3 times per week and ejaculated in her was sufficient to support a conviction for aggravated rape; thus, the compromise verdict of simple rape was not erroneous. State v. Malvoisin, 779 So. 2d 73, 2001 La. App. LEXIS 213 (Jan. 24, 2001), writ denied by La. 2001-0484, 806 So. 2d 667, 2002 La. LEXIS 279 (La. Jan. 25, 2002), writ denied by La. 2004-2552, 896 So. 2d 28, 2005 La. LEXIS 403 (La. Feb. 18, 2005).

Defendant’s conviction for aggravated rape was upheld because the trial court did not err in excluding, pursuant to La. Code Crim. Proc. Ann. art. 814(C), the responsive verdicts of simple rape and attempted simple rape; because there was no evidence upon which the jury could have possibly returned a verdict of simple rape or attempted simple rape, the trial judge was not required to charge the jury as to the law applicable to either verdict. State v. Taylor, 774 So. 2d 379, 2000 La. App. LEXIS 3328 (Dec. 15, 2000), writ denied by La. 2001-0312, 803 So. 2d 984, 2001 La. LEXIS 3846 (La. Dec. 14, 2001).

La. Code Crim. Proc. Ann. art. 814(A)(10) makes simple rape in violation of La. Rev. Stat. Ann. § 14:43 a legislatively authorized responsive verdict to a charge of forcible rape in violation of La. Rev. Stat. Ann. § 14:42.1. State v. Wilkinson, 772 So. 2d 758, 2000 La. App. LEXIS 2490 (Oct. 18, 2000), writ denied by La. 2000-3161, 799 So. 2d 494, 2001 La. LEXIS 4050 (La. Oct. 12, 2001).

Although a party could not assign as error a complaint to a jury charge in the absence of a contemporaneous objection because the purpose of the contemporaneous objection rule was to allow the trial judge the opportunity to correct the error, even without an objection, a court of appeal considered a defendant’s claim that, in his prosecution for aggravated rape, La. Rev. Stat. Ann. § 14:42, the trial court erred by failing to instruct the jury on the statutory lesser included offenses defined under La. Code Crim. Proc. Ann. art. 814, even though they were listed as possible responsive verdicts, but the court of appeal determined that the assignment of error was without merit. State v. Hubbard, 708 So. 2d 1099, 1998 La. App. LEXIS 84 (Jan. 27, 1998), writ denied by La. 98-0643, 723 So. 2d 415, 1998 La. LEXIS 2629 (La. Aug. 28, 1998).

In the defendant’s convictions for armed robbery, aggravated kidnapping, second degree kidnapping, and aggravated rape, the trial court properly refused to list all the responsive verdicts to aggravated rape in its jury charge under La. Code Crim. Proc. Ann. art. 814(A)(8), and La. Rev. Stat. Ann. § 14:43(A)(1)—(3), because the record lacked evidence to support verdicts of simple rape or attempted simple rape. State v. George, 652 So. 2d 1382, 1995 La. App. LEXIS 798 (Apr. 5, 1995), writ of certiorari denied by La. 95-1151, 660 So. 2d 855, 1995 La. LEXIS 2379 (La. Sept. 29, 1995).

The offense of indecent behavior with juveniles, in violation of La. Rev. Stat. Ann. § 14:81, requires proof on an intention to arouse or gratify the sexual desires of either person; therefore, because aggravated rape, La. Code Crim. Proc. Ann. art. 814(A)(8), does not require such proof, indecent behavior with juveniles is not a lesser-included offense of aggravated rape. State v. Kirkendoll, 559 So. 2d 555, 1990 La. App. LEXIS 737 (Apr. 4, 1990).

Motions for post verdict judgment of acquittal, La. Code Crim. Proc. Ann. art. 821, and for new trial were properly denied, because the evidence met the constitutional standard for sufficiency of the evidence and, under La. Code Crim. Proc. Ann. art. 814(A)(8), “guilty of attempted aggravated rape” was a responsive verdict to a charge of aggravated rape, La. Rev. Stat. Ann. § 14:42. State v. Isaac, 544 So. 2d 531, 1989 La. App. LEXIS 976 (May 10, 1989).

• Accessories

•• Accessory After the Fact. — Verdict of guilty of accessory after the fact to criminal damage to property was not responsive to the charge of criminal damage to property because accessory after the fact as defined in La. Rev. Stat. Ann. § 14:25 is not enumerated as a responsive verdict to criminal damage to property, nor does the definition of accessory after the fact include the elements of criminal damage to property. State v. B.J.D., 799 So. 2d 563, 2001 La. App. LEXIS 2007 (Sept. 26, 2001).

• Accusatory Instruments

•• Indictments

••• General Overview. — Where defendant was charged with burglary, but entered a plea of guilty to theft of things valued $500 or more, his conviction was reversed on appeal. That crime was not a responsive verdict to the original bill of information charging the defendant with simple burglary. State v. Roark, 870 So. 2d 528, 2004 La. App. LEXIS 833 (Apr. 7, 2004).

District attorney was inherently empowered in open court more than four months before trial to amend the indictment that charged first-degree murder to charge the lesser-included crime of second-degree murder although there was no specific code authorization for this procedure; grand jury indictment did not vest in defendant the right to a unanimous jury verdict. State v. Gilmore, 332 So. 2d 789, 1976 La. LEXIS 4614 (May 17, 1976).

Under former La. Rev. Stat. Ann. § 15:386 (now La. Code Crim. Proc. Ann. art. 814), it is specifically provided that a verdict of attempted manslaughter is responsive to an indictment for attempted murder. State v. Elias, 234 LA. 1, 99 So. 2d 1, 1958 La. LEXIS 1071 (Jan. 6, 1958).

•• Informations

••• General Overview. — Because a defendant’s plea of guilty to possession of marijuana with intent to distribute, La. Rev. Stat. Ann. § 40:966(A)(1), was not responsive to the crime of possession of marijuana in excess of 100 pounds but less than 2,000 pounds, La. Rev. Stat. Ann. § 40:966(E)(1), with which he was charged by bill of information, which was never amended, and the charged crime was not included within the crimes for which responsive verdicts were listed in La. Code Crim. Proc. Ann. art. 814, and the crime to which the defendant pled did not meet the criteria of a lesser included crime, and given that, although both crimes required proof of possession, § 40:966(A)(1) required proof of the additional element of intent to distribute not required by § 40:966(E)(1), which intent element could not be inferred under § 40:966(E)(1) by reasoning the sheer quantity of marijuana possessed presupposed a criminal intent to distribute marijuana to others, the defendant was convicted of a crime of which he was not informed, in violation of his rights under La. Const. art. I, § 13, and the conviction was set aside. State v. Gooden, 523 So. 2d 283, 1988 La. App. LEXIS 408 (Mar. 30, 1988), writ of certiorari denied by 530 So. 2d 570, 1988 La. LEXIS 1637 (La. 1988).

Although defendant’s guilty plea to simple burglary of an inhabited dwelling was not responsive to the charge of aggravated burglary, it was to a lesser-included offense and therefore, the state was not required to file a new information under La. Code Crim. Proc. Ann. art. 487(B). State v. Hardan, 501 So. 2d 848, 1987 La. App. LEXIS 8530 (Jan. 12, 1987).

It was error patent to accept defendant’s guilty plea to middle-grade theft, a violation of La. Rev. Stat. Ann. § 14:67, upon being charged with simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, as middle-grade theft was not a lesser-included offense of simple burglary, and as the guilty plea was to a crime nonresponsive, under La. Code Crim. Proc. Ann. art. 814, to the original information; a guilty plea to a charge that did not conform to the original information was error patent on the face of the record. State v. Taylor, 476 So. 2d 929, 1985 La. App. LEXIS 9828 (Sept. 25, 1985).

• Preliminary Proceedings

•• Entry of Pleas

••• General Overview. — Where defendant was charged with burglary, but entered a plea of guilty to theft of things valued $500 or more, his conviction was reversed on appeal. That crime was not a responsive verdict to the original bill of information charging the defendant with simple burglary. State v. Roark, 870 So. 2d 528, 2004 La. App. LEXIS 833 (Apr. 7, 2004).

• Double Jeopardy

•• Attachment Jeopardy. — Where attempted first degree armed robbery was a non-crime because under La. Code Crim. Proc. Ann. art. 814(A)(22), which set forth the responsive verdicts for armed robbery, but did not set forth a responsive verdict of guilty of attempted first degree armed robbery, a jury’s verdict of guilty was invalid, and it could have operated neither as a conviction or acquittal, and thus, there was no double jeopardy bar to defendant’s retrial. State v. Norman, 848 So. 2d 91, 2003 La. App. LEXIS 1599 (May 28, 2003), writ of certiorari denied by La. 2003-1934, 862 So. 2d 981, 2004 La. LEXIS 60 (La. Jan. 9, 2004), writ denied by La. 2003-1938, 862 So. 2d 982, 2004 La. LEXIS 61 (La. Jan. 9, 2004).

• Guilty Pleas

•• General Overview. — Accused had to be informed of the nature and cause of the accusation against him, and when a person was charged with a felony, a prosecution had to be initiated by a grand jury indictment or a bill of information, and, with the State’s permission, a defendant could plead guilty to a lesser offense that was included in the offense charged in the bill of information, and, with the consent of the State, could plead guilty to a crime that was not responsive to the original bill of information as long as there was a new or written amended bill of information; thus, where a defendant who was charged with possession of 28 grams or more of cocaine, La. Rev. Stat. Ann. § 40:967(F), was permitted to plead guilty to possession of cocaine with intent to distribute, La. Rev. Stat. Ann. § 40:967(A)(1), which were both felonies, the guilty plea was invalid. State v. Porterfield, 524 So. 2d 1363, 1988 La. App. LEXIS 902 (Apr. 19, 1988), vacated by 541 So. 2d 909, 1988 La. App. LEXIS 2872 (La.App. 1 Cir. 1988).

•• Knowing & Intelligent Requirement. — Because a defendant’s plea of guilty to possession of marijuana with intent to distribute, La. Rev. Stat. Ann. § 40:966(A)(1), was not responsive to the crime of possession of marijuana in excess of 100 pounds but less than 2,000 pounds, La. Rev. Stat. Ann. § 40:966(E)(1), with which he was charged by bill of information, which was never amended, and the charged crime was not included within the crimes for which responsive verdicts were listed in La. Code Crim. Proc. Ann. art. 814, and the crime to which the defendant pled did not meet the criteria of a lesser included crime, and given that, although both crimes required proof of possession, § 40:966(A)(1) required proof of the additional element of intent to distribute not required by § 40:966(E)(1), which intent element could not be inferred under § 40:966(E)(1) by reasoning the sheer quantity of marijuana possessed presupposed a criminal intent to distribute marijuana to others, the defendant was convicted of a crime of which he was not informed, in violation of his rights under La. Const. art. I, § 13, and the conviction was set aside. State v. Gooden, 523 So. 2d 283, 1988 La. App. LEXIS 408 (Mar. 30, 1988), writ of certiorari denied by 530 So. 2d 570, 1988 La. LEXIS 1637 (La. 1988).

• Counsel

•• Effective Assistance

••• Trials. — Defense counsel’s failure to object when a trial court did not give the proper responsive verdicts under La. Code Crim. Proc. Ann. art. 814(A)(49) in the defendant’s trial for possession of cocaine with intent to distribute prejudiced the defendant in such a manner that he was denied effective assistance of counsel and was entitled to a new trial. State v. Leon, 623 So. 2d 1368, 1993 La. App. LEXIS 2776 (Aug. 31, 1993), reversed by, remanded by La. 93-2511, 638 So. 2d 220, 1994 La. LEXIS 1475 (La. June 3, 1994).

• Trials

•• Judicial Discretion. — Where the accused requests an instruction to the jury on the law applicable to an offense that is truly a lesser and included grade of the charged offense, the trial court has no discretion to refuse to give the requested instruction. State v. Wright, 840 So. 2d 1271, 2003 La. App. LEXIS 610 (Mar. 7, 2003).

•• Motions for Acquittal. — Motions for post verdict judgment of acquittal, La. Code Crim. Proc. Ann. art. 821, and for new trial were properly denied, because the evidence met the constitutional standard for sufficiency of the evidence and, under La. Code Crim. Proc. Ann. art. 814(A)(8), “guilty of attempted aggravated rape” was a responsive verdict to a charge of aggravated rape, La. Rev. Stat. Ann. § 14:42. State v. Isaac, 544 So. 2d 531, 1989 La. App. LEXIS 976 (May 10, 1989).

• Defenses

•• Justification. — In a criminal prosecution for second degree murder, where defendant claimed that “tempers were flying” and the victim was ready to fight, defendant failed to prove that mitigating factors justified his conviction for the lesser included offense of manslaughter. State v. Sales, 867 So. 2d 849, 2004 La. App. LEXIS 403 (Mar. 3, 2004), writ denied by La. 2004-1305, 899 So. 2d 569, 2005 La. LEXIS 1288 (La. Apr. 22, 2005).

• Scienter

•• Knowledge. — To support a conviction for possession of cocaine, the state must present evidence establishing beyond a reasonable doubt that the defendant was in possession of the drug and that he knowingly and intentionally possessed it; attempted possession of cocaine is an authorized responsive verdict to a charge of simple possession of cocaine under La. Code Crim. Proc. Ann. art. 814. State v. Sylvia, 845 So. 2d 358, 2003 La. LEXIS 1074 (Apr. 9, 2003).

•• Specific Intent. — Defendant’s claim that a killing was in self-defense was not supported by the record where a witness, the university administrator, testified that after the fight between defendant and some other young men, defendant did not run as the others did but went to his car and got a gun, the witness then heard a shot, and then saw defendant walk back past him, get in his car and leave the scene; the witness recalled that defendant appeared very calm both before and after the shooting. State v. Spivey, 874 So. 2d 352, 2004 La. App. LEXIS 1179 (May 12, 2004).

• Jury Instructions

•• General Overview. — Defendant’s conviction and sentence for armed robbery were proper where the trial court was without authority to vary or add to the prescribed verdicts. State v. Washington, 647 So. 2d 1353, 1994 La. App. LEXIS 3274 (Dec. 15, 1994).

•• Objections. — Although the facts established attempted second-degree murder, the jury properly convicted defendant of aggravated battery, under La. Rev. Stat. Ann. § 14:34, where he failed to timely object to an instruction on a responsive verdict under La. Code Crim. Proc. Ann. art. 814. State v. Johnson, 704 So. 2d 1269, 1997 La. App. LEXIS 2840 (Dec. 10, 1997), writ denied by La. 98-0382, 719 So. 2d 1054, 1998 La. LEXIS 2172 (La. June 26, 1998).

Defense counsel’s failure to object when a trial court did not give the proper responsive verdicts under La. Code Crim. Proc. Ann. art. 814(A)(49) in the defendant’s trial for possession of cocaine with intent to distribute prejudiced the defendant in such a manner that he was denied effective assistance of counsel and was entitled to a new trial. State v. Leon, 623 So. 2d 1368, 1993 La. App. LEXIS 2776 (Aug. 31, 1993), reversed by, remanded by La. 93-2511, 638 So. 2d 220, 1994 La. LEXIS 1475 (La. June 3, 1994).

•• Particular Instructions

••• General Overview. — In a theft case where charging the jury according to the literal language of La. Code Crim. Proc. Ann. art. 814 would have produced a result demonstrably at odds with the intentions of the drafters of the change to La. Rev. Stat. Ann. § 14:67, it was proper for the trial court to conform the responsive verdict to reflect the legislative intent. State v. Shepherd, 839 So. 2d 1103, 2003 La. App. LEXIS 570 (Mar. 5, 2003).

Defendant’s conviction for aggravated rape was upheld because the trial court did not err in excluding, pursuant to La. Code Crim. Proc. Ann. art. 814(C), the responsive verdicts of simple rape and attempted simple rape; because there was no evidence upon which the jury could have possibly returned a verdict of simple rape or attempted simple rape, the trial judge was not required to charge the jury as to the law applicable to either verdict. State v. Taylor, 774 So. 2d 379, 2000 La. App. LEXIS 3328 (Dec. 15, 2000), writ denied by La. 2001-0312, 803 So. 2d 984, 2001 La. LEXIS 3846 (La. Dec. 14, 2001).

••• Lesser Included Offenses. — In an attempted second degree murder case arising from a drive-by shooting, the exclusion of a responsive verdict, in accordance with La. Code Crim. Proc. Ann. art. 814(C), for aggravated battery was proper, because the bullets did not strike the victims; aggravated battery under La. Rev. Stat. Ann. § 14:34 requires proof of physical contact. State v. Hamilton, 867 So. 2d 151, 2004 La. App. LEXIS 443 (Mar. 3, 2004), writ denied by La. 2004-1227, 899 So. 2d 567, 2005 La. LEXIS 1282 (La. Apr. 22, 2005).

Trial court correctly instructed the jury that oral sexual battery, La. Rev. Stat. Ann. § 14:43.3, was a responsive verdict to the charged crime of aggravated oral sexual battery, former La. Rev. Stat. Ann. § 14:43.4 (now repealed), because a rational trier of fact could not have found that the 16-year-old defendant had committed the charged acts by pushing the mouth of each 10- year-old boy onto his exposed penis, and yet not find that defendant had also committed the offense of oral sexual battery; the court of appeal erred in reversing defendant’s convictions for oral sexual battery offenses on grounds they were not lesser included offenses. State v. Amos, 849 So. 2d 498, 2003 La. LEXIS 1915 (June 18, 2003).

On appeal from a conviction for unauthorized entry of an inhabited dwelling, defendant’s argument that the jury instructions and verdict form should have included trespassing as a responsive verdict failed because La. Code Crim. Proc. Ann. art. 814 did not list trespassing as a responsive verdict to the charge at issue and the trial court could not add to the number of responsive verdicts. State v. Roland, 850 So. 2d 738, 2003 La. App. LEXIS 1675 (June 5, 2003), reversed in part by La. 03-1930, 865 So. 2d 692, 2004 La. LEXIS 20 (La. Jan. 16, 2004), writ denied by La. 2003-2395, 867 So. 2d 685, 2004 La. LEXIS 545 (La. Feb. 13, 2004).

To support a conviction for possession of cocaine, the state must present evidence establishing beyond a reasonable doubt that the defendant was in possession of the drug and that he knowingly and intentionally possessed it; attempted possession of cocaine is an authorized responsive verdict to a charge of simple possession of cocaine under La. Code Crim. Proc. Ann. art. 814. State v. Sylvia, 845 So. 2d 358, 2003 La. LEXIS 1074 (Apr. 9, 2003).

The trial court shall charge the jury as to the law applicable to the charged offense and to any other offenses of which the accused could be found guilty under La. Code Crim. Proc. Ann. art. 814 or 815, and where there are no statutory responsive verdicts provided in art. 814, the matter is controlled by La. Code Crim. Proc. Ann. art. 815, which provides that all lesser and included grades of the charged offense are responsive verdicts, even though the charged offense is a felony and the lesser offense is a misdemeanor; lesser and included offenses are those in which all of the essential elements of the lesser offense are also essential elements of the greater offense charged, thus, evidence that supports a conviction of the charged offense necessarily supports a conviction of a lesser and included offense. State v. Wright, 840 So. 2d 1271, 2003 La. App. LEXIS 610 (Mar. 7, 2003).

Where the accused requests an instruction to the jury on the law applicable to an offense that is truly a lesser and included grade of the charged offense, the trial court has no discretion to refuse to give the requested instruction. State v. Wright, 840 So. 2d 1271, 2003 La. App. LEXIS 610 (Mar. 7, 2003).

La. Code Crim. Proc. Ann. art. 815 only applies to crimes not listed in La. Code Crim. Proc. Ann. art. 814, and since La. Code Crim. Proc. Ann. art. 814 provides the responsive verdicts to simple burglary, the trier of fact can not convict on the basis that some other offense has been committed and should have been listed as a responsive verdict; the trial court may exclude one of the responsive verdicts listed in art. 814, but it cannot add to their number. State v. Wright, 840 So. 2d 1271, 2003 La. App. LEXIS 610 (Mar. 7, 2003).

Trial judge had no authority to decide unilaterally that an instruction on lesser and included offenses was not necessary because overwhelming evidence existed to convict the defendant on the crime charged and reasonable jurors therefore could not rationally acquit on the greater offense but could convict on a lesser offense; trial court’s decision to foreclose that opportunity had stark consequences for defendant’s sentencing, as it became the difference between six months in jail and life imprisonment at hard labor. State v. Johnson, 823 So. 2d 917, 2002 La. LEXIS 1832 (May 31, 2002).

As defendant did not request the trial court to exclude first degree robbery as a responsive verdict to the charged crime of armed robbery, his conviction was upheld where the evidence was sufficient to prove he committed armed robbery. State v. Mitchell, 818 So. 2d 807, 2002 La. App. LEXIS 1312 (May 8, 2002).

Where the trial court denied defendants’ request that the jury be given instructions on the crimes of sexual battery and criminal mischief because these offenses were not responsive verdicts to attempted forcible rape and would have required further explanation, any evidence from which the jury could have inferred that defendants were guilty of either sexual battery or criminal mischief would not have negated proof that defendants had the specific intent to rape the victim; thus, sexual battery or criminal mischief would not have qualified as a “colorable defense” to forcible rape and the request for instructions was properly denied. State v. Baker, 796 So. 2d 145, 2001 La. App. LEXIS 2010 (Sept. 26, 2001).

Where La. Code Crim. Proc. Ann. art. 814 did not specify the responsive verdicts for simple burglary of a religious building, La. Code Crim. Proc. Ann. art. 815(2), which requires the inclusion of a lesser and included grade of the offense, did not apply where the legislature had an opportunity to simultaneously enact a statute relative to a lesser offense of unauthorized entry into a religious building and chose not to include such an offense. State v. King, 782 So. 2d 654, 2001 La. App. LEXIS 603 (Mar. 7, 2001).

Although a party could not assign as error a complaint to a jury charge in the absence of a contemporaneous objection because the purpose of the contemporaneous objection rule was to allow the trial judge the opportunity to correct the error, even without an objection, a court of appeal considered a defendant’s claim that, in his prosecution for aggravated rape, La. Rev. Stat. Ann. § 14:42, the trial court erred by failing to instruct the jury on the statutory lesser included offenses defined under La. Code Crim. Proc. Ann. art. 814, even though they were listed as possible responsive verdicts, but the court of appeal determined that the assignment of error was without merit. State v. Hubbard, 708 So. 2d 1099, 1998 La. App. LEXIS 84 (Jan. 27, 1998), writ denied by La. 98-0643, 723 So. 2d 415, 1998 La. LEXIS 2629 (La. Aug. 28, 1998).

Trial court did not err in excluding simple rape under La. Rev. Stat. Ann. § 14:43 and attempted simple rape under La. Rev. Stat. Ann. § 14:27 as responsive verdicts pursuant to La. Code Crim. Proc. Ann. art. 814(C) and La. Code Crim. Proc. Ann. art. 803 to a charge of aggravated rape where, although a preliminary injunction prohibiting defendant from communicating with the victim would prohibit her being considered defendant’s spouse under La. Rev. Stat. Ann. § 14:43(B), there was no evidence of her incapacity; accordingly, the special circumstances enumerated in La. Rev. Stat. Ann. § 14:43(A)(1), (2), and (3) did not apply. State v. Berry, 684 So. 2d 439, 1996 La. App. LEXIS 2689 (Nov. 8, 1996), writ denied by La. 97-0278, 703 So. 2d 603, 1997 La. LEXIS 3191 (La. Oct. 10, 1997).

Defendant was properly convicted of unauthorized entry of a place of business for breaking into a church because a church was a place of business as contemplated by La. Rev. Stat. Ann. § 14:62.4(A) and under La. Code Crim. Proc. Ann. art. 814(44) such was a lesser included offense of the simple burglary charge on which he was tried. State v. Smith, 679 So. 2d 491, 1996 La. App. LEXIS 1635 (Aug. 21, 1996).

Defendant was improperly convicted of forcible rape because the trial court erred by excluding simple rape from the list of responsive jury verdicts because the facts presented supported a lesser included jury instruction of simple rape. State v. Porter, 639 So. 2d 1137, 1994 La. LEXIS 1871 (July 5, 1994).

Under La. Code Crim. Proc. Ann. art. 814(A)(4), only guilty, guilty of attempted manslaughter, guilty of aggravated battery, and not guilty, were responsive verdicts to an attempted murder charge, where defendant could not add second degree and simple battery to the lesser-included offense instruction. State v. Langlois, 620 So. 2d 1193, 1993 La. App. LEXIS 1955 (May 27, 1993), writ of certiorari denied by 625 So. 2d 1042, 1993 La. LEXIS 2867 (La. 1993), remanded by La. App. 96-0084, 695 So. 2d 540, 1997 La. App. LEXIS 1457 (La.App. 4 Cir. May 21, 1997).

Trial court had no authority under La. Code Crim. Proc. Ann. art. 814(A)(3) to add attempted second degree murder as a responsive verdict to the charge of second degree murder. State v. Moseley, 587 So. 2d 46, 1991 La. App. LEXIS 2291 (Aug. 21, 1991), writ of certiorari denied by 589 So. 2d 1066, 1991 La. LEXIS 3264 (La. 1991).

Under La. Code Crim. Proc. Ann. art. 814 a jury may convict defendant of lesser offenses than the offense charged. State v. Montgomery, 499 So. 2d 709, 1986 La. App. LEXIS 8631 (Dec. 10, 1986), writ of certiorari denied by 502 So. 2d 106, 1987 La. LEXIS 8651 (La. 1987).

Where the evidence was sufficient to support the charged offense of attempted aggravated rape, a violation of La. Rev. Stat. Ann. § 14:42, defendant’s failure to object to the improper responsive verdict instruction on attempted simple rape, a violation of § 14:43, could not complain of the a jury’s responsive verdict, even though at the time of the offense attempted simple rape was enumerated in La. Code Crim. Proc. Ann. art. 814(9) as a responsive verdict to attempted aggravated rape; the court noted that the crime of attempted simple rape was not truly a lesser and included grade of attempted aggravated rape because all of the essential elements of attempted simple rape were not included in the crime of attempted aggravated rape of a victim under 12 years of age. State v. Thomas, 424 So. 2d 254, 1982 La. LEXIS 12735 (Nov. 29, 1982).

Defendant’s conviction for simple burglary of a pharmacy was set aside and a new trial granted where the trial court refused defendant’s request to instruct the jury on the lesser included offenses of simple burglary and attempted simple burglary; La. Code Crim. Proc. Ann. art. 803 mandated that the trial court charge the jury as to the law applicable to the charged offense and to any other offenses of which the accused could have been found guilty under La. Code Crim. Proc. Ann. arts. 814, 815. State v. Dufore, 424 So. 2d 256, 1982 La. LEXIS 12603 (Nov. 29, 1982).

Trial court did not err in instructing the jury that responsive verdicts could be returned in defendant’s aggravate rape trial; the inclusion of lesser crimes as responsive verdicts in the charge was neither confusing to the jury nor prejudicial to the defendant where the jury returned a verdict of guilty of the offense charged. State v. Prestridge, 399 So. 2d 564, 1981 La. LEXIS 8214 (May 20, 1981).

Trial court was required to instruct a jury that “attempted simple burglary” was a responsive verdict to the charge of simple burglary. State v. Martin, 351 So. 2d 92, 1977 La. LEXIS 6444 (Oct. 10, 1977).

••• Reasonable Doubt. — Trial court properly instructed the jury on self-defense and on the responsive verdicts permitted by La. Code Crim. Proc. Ann. art. 814 for a charge of second degree murder, that the jury was not permitted, under La. Code Crim. Proc. Ann. art. 808, to receive written instructions, and that the charge otherwise complied with La. Code Crim. Proc. Ann. arts. 802, 803, 804, and 815. State v. Simms, 465 So. 2d 769, 1985 La. App. LEXIS 8492 (Feb. 11, 1985).

••• Theory of Defense. — Where the trial court denied defendants’ request that the jury be given instructions on the crimes of sexual battery and criminal mischief because these offenses were not responsive verdicts to attempted forcible rape and would have required further explanation, any evidence from which the jury could have inferred that defendants were guilty of either sexual battery or criminal mischief would not have negated proof that defendants had the specific intent to rape the victim; thus, sexual battery or criminal mischief would not have qualified as a “colorable defense” to forcible rape and the request for instructions was properly denied. State v. Baker, 796 So. 2d 145, 2001 La. App. LEXIS 2010 (Sept. 26, 2001).

•• Requests to Charge. — In defendant’s attempted manslaughter trial, the court did not err by refusing defendant’s requested jury instruction for second-degree battery; second-degree battery was not a responsive verdict to the charge of attempted second-degree murder, and defendant conceded that defendant was allowed to argue second-degree battery and its elements to the jury. State v. Farhood, 844 So. 2d 217, 2003 La. App. LEXIS 711 (Mar. 25, 2003).

A trial court did not err by refusing to charge the jury on the definitions of oral sexual battery, sexual battery, battery, and simple battery because the requested charges were not elements of the crime with which defendant was charged, the crime of attempted forcible rape. State v. Dorsey, 718 So. 2d 466, 1998 La. App. LEXIS 1630 (June 24, 1998), writ denied by La. 98-2227, 732 So. 2d 54, 1998 La. LEXIS 3813 (La. Dec. 18, 1998).

In a conviction for second degree murder, the trial court did not err in declining to give defendant’s requested jury charge on negligent homicide under La. Code Crim. Proc. Ann. arts. 802(1), and 814 where the only evidence supporting the instruction was defendant’s self-serving testimony. State v. Campbell, 673 So. 2d 1061, 1996 La. App. LEXIS 530 (Mar. 13, 1996), writ of certiorari denied by La. 96-1785, 685 So. 2d 140, 1997 La. LEXIS 135 (La. Jan. 10, 1997), reversed by, remanded by 523 U.S. 392, 118 S. Ct. 1419, 140 L. Ed. 2d 551, 1998 U.S. LEXIS 2787, 66 U.S.L.W. 4258, 11 Fla. L. Weekly Fed. S 466, 98 Cal. Daily Op. Service 2945, 1998 Colo. J. C.A.R. 1950, 98 D.A.R. 4026, 172 A.L.R. Fed. 597 (1998).

Because La. Code Crim. Proc. Ann. art. 814 listed the responsive verdicts to simple burglary, a defendant charged with that crime was not entitled to an instruction that criminal trespass was a responsive verdict. State v. Hall, 647 So. 2d 453, 1994 La. App. LEXIS 3176 (Dec. 7, 1994), writ denied by La. 95-2188, 691 So. 2d 69, 1997 La. LEXIS 813 (La. Mar. 17, 1997).

Defendant’s conviction for simple burglary of a pharmacy was set aside and a new trial granted where the trial court refused defendant’s request to instruct the jury on the lesser included offenses of simple burglary and attempted simple burglary; La. Code Crim. Proc. Ann. art. 803 mandated that the trial court charge the jury as to the law applicable to the charged offense and to any other offenses of which the accused could have been found guilty under La. Code Crim. Proc. Ann. arts. 814, 815. State v. Dufore, 424 So. 2d 256, 1982 La. LEXIS 12603 (Nov. 29, 1982).

Although negligent homicide was not a responsive verdict to the charge of murder, the trial court was required to give a requested instruction on the law of negligent homicide if the facts showed that the charge was pertinent to the case; however, the trial court’s failure to so instruct was not reversible error because defendant was not prejudiced by the omission where the jury had sufficient information to find defendant not guilty if the evidence warranted only a finding of negligent homicide. State v. Marse, 365 So. 2d 1319, 1978 La. LEXIS 5677 (Dec. 15, 1978).

Trial court was required to instruct a jury that “attempted simple burglary” was a responsive verdict to the charge of simple burglary. State v. Martin, 351 So. 2d 92, 1977 La. LEXIS 6444 (Oct. 10, 1977).

Trial court properly charged jurors that they could return one of twelve verdicts against defendant, and thus fulfilled its duty to charge the jury with the law applicable to all offenses of which defendant could be found guilty under the indictment. State v. Williams, 230 LA. 1059, 89 So. 2d 898, 1956 La. LEXIS 1488 (June 29, 1956).

• Verdicts

•• General Overview. — Second degree battery is a legislatively approved responsive verdict to a charge of aggravated battery. State v. Odom, 878 So. 2d 582, 2004 La. App. LEXIS 775 (Apr. 2, 2004), writ denied by La. 2004-1105, 883 So. 2d 1026, 2004 La. LEXIS 3026 (La. Oct. 8, 2004).

Simple battery is an authorized responsive verdict to a charge of second degree battery pursuant to La. Code Crim. Proc. Ann. art. 814(A)(15). State v. Helou, 857 So. 2d 1024, 2003 La. LEXIS 2872 (Oct. 23, 2003).

Jury had the prerogative to convict defendant of the lesser verdicts of attempted forcible rape and attempted oral sexual battery when it could have convicted defendant for forcible rape and oral sexual battery. State v. Hannon, 852 So. 2d 1141, 2003 La. App. LEXIS 2322 (Aug. 20, 2003).

Defendant’s conviction for possession of stolen property worth more than $500 was reversed because the verdict was not responsive to the charged offense of simple burglary, as La. Code Crim. Proc. Ann. art. 814 provided the list of legislatively approved responsive verdicts, and the list was exhaustive for the offense of simple burglary. State v. Phillips, 834 So. 2d 1163, 2002 La. App. LEXIS 3911 (Dec. 11, 2002).

Because defendant’s conviction of attempted aggravated battery was not a responsive verdict on the charge of aggravated battery, as provided in La. Code Crim. Proc. Ann. art. 814(A)(14), the conviction was reversed and a new trial was ordered; there was no double jeopardy bar to a new trial, given that jeopardy had not attached because defendant’s conviction was not a true conviction or acquittal. State v. Hatcher, 828 So. 2d 653, 2002 La. App. LEXIS 2789 (Sept. 18, 2002).

Verdict is responsive if it is contained in the list of legislatively approved responsive verdicts. State v. B.J.D., 799 So. 2d 563, 2001 La. App. LEXIS 2007 (Sept. 26, 2001).

If La. Code Crim. Proc. Ann. art. 814 is silent to a verdict reached by a jury, then all verdicts of guilty, not guilty, or guilty of a lesser and included grade of the offense are responsive verdicts. State v. B.J.D., 799 So. 2d 563, 2001 La. App. LEXIS 2007 (Sept. 26, 2001).

Appropriate test for determining permissible responsive verdicts for crimes not provided for in La. Code Crim. Proc. Ann. art. 814 is whether or not all of the elements of the lesser offense are included in the definition of the greater offense. State v. B.J.D., 799 So. 2d 563, 2001 La. App. LEXIS 2007 (Sept. 26, 2001).

Verdict of guilty of accessory after the fact to criminal damage to property was not responsive to the charge of criminal damage to property because accessory after the fact as defined in La. Rev. Stat. Ann. § 14:25 is not enumerated as a responsive verdict to criminal damage to property, nor does the definition of accessory after the fact include the elements of criminal damage to property. State v. B.J.D., 799 So. 2d 563, 2001 La. App. LEXIS 2007 (Sept. 26, 2001).

Compromise verdict of manslaughter is allowed under La. Code Crim. Proc. Ann. art. 814. State v. Harris, 742 So. 2d 997, 1999 La. App. LEXIS 2424 (Sept. 1, 1999), writ denied by La. 1999-2835, 758 So. 2d 146, 2000 La. LEXIS 915 (La. Mar. 24, 2000).

Compromise verdicts are permissible, whether or not the evidence supports the compromise verdict, as long as the verdict comports with the legislative scheme in La. Code Crim. Proc. Ann. art. 814 and the evidence is sufficient to sustain a conviction on the charged offense. State v. President, 715 So. 2d 745, 1998 La. App. LEXIS 1734 (July 20, 1998), writ denied by La. 98-2115, 729 So. 2d 590, 1998 La. LEXIS 3941 (La. Dec. 11, 1998), writ denied by La. 2001-1441, 798 So. 2d 114, 2001 La. LEXIS 2567 (La. Sept. 28, 2001), writ denied by La. 2001-0089, 798 So. 2d 109, 2001 La. LEXIS 2573 (La. Sept. 28, 2001).

Where a trial court erred by submitting a verdict form for possession with intent to distribute in a case where defendant was charged with distribution, defendant’s conviction was reversed because under La. Code Crim. Proc. Ann. art. 814(48), the verdict was not responsive to the crime charged. State v. Brown, 684 So. 2d 521, 1996 La. App. LEXIS 2747 (Nov. 20, 1996).

Defendant’s conviction and sentence for armed robbery were proper where the trial court was without authority to vary or add to the prescribed verdicts. State v. Washington, 647 So. 2d 1353, 1994 La. App. LEXIS 3274 (Dec. 15, 1994).

Where criminal trespass was not a responsive verdict to the offense of simple burglary as provided for by La. Code Crim. Proc. Ann. art. 814, defendant was entitled to a new trial on the offense of simple burglary. State v. Major, 597 So. 2d 108, 1992 La. App. LEXIS 976 (Mar. 31, 1992).

Pursuant to La. Code Crim. Proc. Ann. art. 814(A)(26), where the bill of indictment did not state a value in excess of $1,000, defendant’s conviction of unauthorized use of movable valued in excess of $1,000 was not responsive to the charge and was set aside. State v. Warner, 543 So. 2d 571, 1989 La. App. LEXIS 792 (Apr. 27, 1989).

Guilty of simple burglary, guilty of attempted simple burglary, and not guilty are the only appropriate verdicts, under La. Code Crim. Proc. Ann. art. 814(A)(44), where the charged offense is simple burglary. State v. Lott, 535 So. 2d 963, 1988 La. App. LEXIS 1897 (Sept. 21, 1988).

Under La. Code Crim. Proc. Ann. art. 814 a jury may convict defendant of lesser offenses than the offense charged. State v. Montgomery, 499 So. 2d 709, 1986 La. App. LEXIS 8631 (Dec. 10, 1986), writ of certiorari denied by 502 So. 2d 106, 1987 La. LEXIS 8651 (La. 1987).

Since simple assault was no longer a responsive verdict to second degree battery, where defendant failed to make a contemporaneous objection to the erroneous jury instruction, he could still object to the nonresponsive verdict in defendant’s motion for arrest of judgment; thus, defendant’s conviction for simple assault was set aside and the case was remanded for a new trial. State v. Foret, 479 So. 2d 526, 1985 La. App. LEXIS 10306 (Nov. 19, 1985).

La. Code Crim. Proc. Ann. art. 782 provided that a person charged with second degree murder be tried by a jury of 12, 10 of whom must concur to reach a verdict of guilty; where defendant was tried by a 12 person jury, 10 of those jury members agreed to a verdict of guilty of manslaughter and two jury members disagreed with that verdict, a verdict of guilty of manslaughter was responsive to the charge of second degree murder under La. Code Crim. Proc. Ann. art. 814. State v. Huddleston, 477 So. 2d 1311, 1985 La. App. LEXIS 10093 (Nov. 7, 1985).

It was error patent to accept defendant’s guilty plea to middle-grade theft, a violation of La. Rev. Stat. Ann. § 14:67, upon being charged with simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, as middle-grade theft was not a lesser-included offense of simple burglary, and as the guilty plea was to a crime nonresponsive, under La. Code Crim. Proc. Ann. art. 814, to the original information; a guilty plea to a charge that did not conform to the original information was error patent on the face of the record. State v. Taylor, 476 So. 2d 929, 1985 La. App. LEXIS 9828 (Sept. 25, 1985).

La. Code Crim. Proc. Ann. art. 814(A)(50) contains the responsive verdict for the crime of possession of controlled dangerous substances, a violation of La. Rev. Stat. Ann. § 40:966C. State v. Williams, 471 So. 2d 255, 1985 La. App. LEXIS 9769 (May 29, 1985), writ of certiorari denied by 475 So. 2d 1102, 1985 La. LEXIS 9489 (La. 1985).

Defendant’s conviction for simple burglary of a pharmacy was set aside and a new trial granted where the trial court refused defendant’s request to instruct the jury on the lesser included offenses of simple burglary and attempted simple burglary; La. Code Crim. Proc. Ann. art. 803 mandated that the trial court charge the jury as to the law applicable to the charged offense and to any other offenses of which the accused could have been found guilty under La. Code Crim. Proc. Ann. arts. 814, 815. State v. Dufore, 424 So. 2d 256, 1982 La. LEXIS 12603 (Nov. 29, 1982).

Trial court did not err in instructing the jury that responsive verdicts could be returned in defendant’s aggravate rape trial;the inclusion of lesser crimes as responsive verdicts in the charge was neither confusing to the jury nor prejudicial to the defendant where the jury returned a verdict of guilty of the offense charged. State v. Prestridge, 399 So. 2d 564, 1981 La. LEXIS 8214 (May 20, 1981).

Defendant’s conviction for attempted sexual battery based on the trial court’s finding that attempted sexual battery was a responsive verdict to a lesser and included offense of attempted simple rape was reversed because attempted sexual battery was not included in the listing of La. Code Crim. Proc. Ann. art. 814(A)(11) as a responsive verdict to a charge of attempted simple rape; therefore, the court concluded that it was necessary to invalidate the conviction because of the violation of defendant’s right under La. Const. art. 1, §§ 2 and 13 to know the nature and cause of the charge against him. State in Interest of Gibson, 382 So. 2d 1060, 1980 La. App. LEXIS 3664 (Mar. 31, 1980), writ of certiorari denied by 385 So. 2d 275, 1980 La. LEXIS 7828 (La. 1980).

Where defendant was charged with distribution of controlled dangerous substances and the jury returned a verdict of “guilty of possession with intent to distribute a controlled dangerous substance,” the court should not have accepted the verdict; it was not one of the responsive verdicts listed under La. Code Crim. Proc. Ann. art. 814(A)(45). State v. Thibodeaux, 380 So. 2d 59, 1980 La. LEXIS 8231 (Jan. 30, 1980).

While the effect of the responsive verdict statutes, La. Code Crim. Proc. Ann. arts. 809, 814, on the imposition of the death penalty may have been a factor which induced the Roberts Court to invalidate the death penalty, the responsive verdict statute applicable to first degree murder was not declared unconstitutional, and defendant’s assignments of error on that point was without merit. State v. Procell, 365 So. 2d 484, 1978 La. LEXIS 5477 (Nov. 13, 1978), writ of certiorari denied by 441 U.S. 944, 99 S. Ct. 2164, 60 L. Ed. 2d 1046, 1979 U.S. LEXIS 1838 (1979).

In defendant’s trial for attempted aggravated rape, the trial court did not err in providing defendant with a list of responsive verdicts because it was required to by La. Code Crim. Proc. Ann. art. 814. State v. Hoffman, 345 So. 2d 1, 1977 La. LEXIS 6256 (Feb. 28, 1977).

Attempted aggravated crime against nature, with attempt defined in La. Rev. Stat. Ann. § 14:27, was a responsive verdict under La. Code Crim. Proc. Ann. art. 814 to the charge of aggravated crime against nature under La. Rev. Stat. Ann. § 14:89.1(5). State v. Credeur, 328 So. 2d 59, 1976 La. LEXIS 3770 (Feb. 23, 1976).

Defendant’s conviction for attempted theft and his sentence were reversed because the verdict failed to state the dollar amount of the property that was taken; defendant could not be sentenced under the verdict because the verdict was insufficient to identify the appropriate sentence to be imposed. State v. White, 315 So. 2d 301, 1975 La. LEXIS 4935 (June 23, 1975).

Where defendant was charged with theft, former La. Rev. Stat. Ann. § 15:386 (now La. Code Crim. Proc. Ann. art. 814) provided that the jury could return a verdict of: 1) guilty of theft of a certain amount; 2) guilty of attempted theft; or, 3) not guilty; thus, the jury did not have to assign a value to its verdict when it found defendant guilty of attempted theft; under La. Code Crim. Proc. Ann. art. 814, the jury must assign the value of more or less than “one hundred dollars.” State v. Hudson, 222 LA. 13, 62 So. 2d 85, 1952 La. LEXIS 1302 (Nov. 10, 1952).

•• Inconsistent Verdicts. — In defendant’s attempted manslaughter trial, the court did not err by refusing defendant’s requested jury instruction for second-degree battery; second-degree battery was not a responsive verdict to the charge of attempted second-degree murder, and defendant conceded that defendant was allowed to argue second-degree battery and its elements to the jury. State v. Farhood, 844 So. 2d 217, 2003 La. App. LEXIS 711 (Mar. 25, 2003).

Defendant was entitled to have his conviction for unauthorized use of a moveable valued at more than $1,000, in violation of La. Rev. Stat. § 14:68, set aside because the jury’s verdict violated La. Code Crim. Proc. Ann. art. 814(D) as it was unresponsive to the bill of information, which charged him with a theft in excessive of $500. State v. Maxie, 773 So. 2d 198, 2000 La. App. LEXIS 2680 (Nov. 1, 2000).

Defendant was properly convicted of manslaughter as a lesser-included offense of second-degree murder in the shotgun killing of an exotic dancer because the verdict represented the jury’s compromise between a finding of guilty on the greater offense as charged and not guilty; the verdict was responsive under La. Code Crim. Proc. Ann. art. 814, even though the manner of death, i.e., a shotgun blast to the victim’s head at close range, suggested a premeditated killing rather than a crime of passion. State v. Prince, 520 So. 2d 778, 1987 La. App. LEXIS 10659 (Nov. 4, 1987), writ of certiorari denied by 522 So. 2d 567, 1988 La. LEXIS 613 (La. 1988), writ of certiorari denied by 522 So. 2d 567, 1988 La. LEXIS 611 (La. 1988).

•• Partial Verdicts. — Compromise verdicts are permissible, whether or not the evidence supports the compromise verdict, as long as the verdict comports with the legislative scheme in La. Code Crim. Proc. Ann. art. 814 and the evidence is sufficient to sustain a conviction on the charged offense. State v. Barrett, 756 So. 2d 576, 2000 La. App. LEXIS 304 (Mar. 1, 2000).

•• Special Verdicts. — Where attempted first degree armed robbery was a non-crime because under La. Code Crim. Proc. Ann. art. 814(A)(22), which set forth the responsive verdicts for armed robbery, but did not set forth a responsive verdict of guilty of attempted first degree armed robbery, a jury’s verdict of guilty was invalid, and it could have operated neither as a conviction or acquittal, and thus, there was no double jeopardy bar to defendant’s retrial. State v. Norman, 848 So. 2d 91, 2003 La. App. LEXIS 1599 (May 28, 2003), writ of certiorari denied by La. 2003-1934, 862 So. 2d 981, 2004 La. LEXIS 60 (La. Jan. 9, 2004), writ denied by La. 2003-1938, 862 So. 2d 982, 2004 La. LEXIS 61 (La. Jan. 9, 2004).

Under La. Code Crim. Proc. Ann. art. 814, the Louisiana legislature has enumerated specific responsive verdicts for the most commonly committed crimes. State v. Wright, 840 So. 2d 1271, 2003 La. App. LEXIS 610 (Mar. 7, 2003).

La. Code Crim. Proc. Ann. art. 815 only applies to crimes not listed in La. Code Crim. Proc. Ann. art. 814, and since La. Code Crim. Proc. Ann. art. 814 provides the responsive verdicts to simple burglary, the trier of fact can not convict on the basis that some other offense has been committed and should have been listed as a responsive verdict; the trial court may exclude one of the responsive verdicts listed in art. 814, but it cannot add to their number. State v. Wright, 840 So. 2d 1271, 2003 La. App. LEXIS 610 (Mar. 7, 2003).

Responsive verdicts for the crime of simple burglary are set forth in La. Code Crim. Proc. Ann. art. 814. State v. Wright, 840 So. 2d 1271, 2003 La. App. LEXIS 610 (Mar. 7, 2003).

Because La. Code Crim. Proc. Ann. art. 814 listed the responsive verdicts to simple burglary, a defendant charged with that crime was not entitled to an instruction that criminal trespass was a responsive verdict. State v. Hall, 647 So. 2d 453, 1994 La. App. LEXIS 3176 (Dec. 7, 1994), writ denied by La. 95-2188, 691 So. 2d 69, 1997 La. LEXIS 813 (La. Mar. 17, 1997).

•• Unanimity. — District attorney was inherently empowered in open court more than four months before trial to amend the indictment that charged first-degree murder to charge the lesser-included crime of second-degree murder although there was no specific code authorization for this procedure; grand jury indictment did not vest in defendant the right to a unanimous jury verdict. State v. Gilmore, 332 So. 2d 789, 1976 La. LEXIS 4614 (May 17, 1976).

• Sentencing

•• Capital Punishment

••• Cruel & Unusual Punishment. — Where a death penalty imposed on defendant was set aside by the United States Supreme Court, the appropriate sentence for aggravated rape was the most severe constitutional penalty established for a lesser-included offense at the time the crime was committed; therefore, defendant was to be resentenced to 20 years at hard labor pursuant to La. Rev. Stat. §§ 14:27(D)(1), 14:43. State v. Selman, 340 So. 2d 260, 1976 La. LEXIS 4962 (Nov. 30, 1976).

•• Imposition

••• General Overview. — As the death penalty was invalid for aggravated rape and aggravated kidnapping, defendant convicted of these crimes received an invalid life sentence for aggravated rape because at the time of the rape, which was July, 1976, there was no alternative life sentence available to the jury as the crime preceded the effective date of La. Code Crim. Proc. Ann. art. 905.6, which was October 1, 1976; accordingly, the appellate court remanded to the trial court for resentencing to the most serious penalty for the next lesser-included offense: attempted aggravated rape. State v. Burge, 362 So. 2d 1371, 1978 La. LEXIS 6317 (Sept. 5, 1978).

• Postconviction Proceedings

•• Arrest of Judgment. — Verdict finding defendants guilty of violating La. Rev. Stat. Ann. § 14:30 was in proper form and could not form the basis for a motion in arrest of judgment. State v. Nix, 327 So. 2d 301, 1975 La. LEXIS 5233 (Dec. 8, 1975).

•• Motions for New Trial. — Motions for post verdict judgment of acquittal, La. Code Crim. Proc. Ann. art. 821, and for new trial were properly denied, because the evidence met the constitutional standard for sufficiency of the evidence and, under La. Code Crim. Proc. Ann. art. 814(A)(8), “guilty of attempted aggravated rape” was a responsive verdict to a charge of aggravated rape, La. Rev. Stat. Ann. § 14:42. State v. Isaac, 544 So. 2d 531, 1989 La. App. LEXIS 976 (May 10, 1989).

• Appeals

•• Reversible Errors

••• General Overview. — Where defendant was charged with burglary, but entered a plea of guilty to theft of things valued $500 or more, his conviction was reversed on appeal. That crime was not a responsive verdict to the original bill of information charging the defendant with simple burglary. State v. Roark, 870 So. 2d 528, 2004 La. App. LEXIS 833 (Apr. 7, 2004).

Because defendant’s conviction of attempted aggravated battery was not a responsive verdict on the charge of aggravated battery, as provided in La. Code Crim. Proc. Ann. art. 814(A)(14), the conviction was reversed and a new trial was ordered; there was no double jeopardy bar to a new trial, given that jeopardy had not attached because defendant’s conviction was not a true conviction or acquittal. State v. Hatcher, 828 So. 2d 653, 2002 La. App. LEXIS 2789 (Sept. 18, 2002).

•• Reviewability

••• Preservation for Review

•••• General Overview. — Although a party could not assign as error a complaint to a jury charge in the absence of a contemporaneous objection because the purpose of the contemporaneous objection rule was to allow the trial judge the opportunity to correct the error, even without an objection, a court of appeal considered a defendant’s claim that, in his prosecution for aggravated rape, La. Rev. Stat. Ann. § 14:42, the trial court erred by failing to instruct the jury on the statutory lesser included offenses defined under La. Code Crim. Proc. Ann. art. 814, even though they were listed as possible responsive verdicts, but the court of appeal determined that the assignment of error was without merit. State v. Hubbard, 708 So. 2d 1099, 1998 La. App. LEXIS 84 (Jan. 27, 1998), writ denied by La. 98-0643, 723 So. 2d 415, 1998 La. LEXIS 2629 (La. Aug. 28, 1998).

Where the evidence was sufficient to support the charged offense of attempted aggravated rape, a violation of La. Rev. Stat. Ann. § 14:42, defendant’s failure to object to the improper responsive verdict instruction on attempted simple rape, a violation of § 14:43, could not complain of the a jury’s responsive verdict, even though at the time of the offense attempted simple rape was enumerated in La. Code Crim. Proc. Ann. art. 814(9) as a responsive verdict to attempted aggravated rape; the court noted that the crime of attempted simple rape was not truly a lesser and included grade of attempted aggravated rape because all of the essential elements of attempted simple rape were not included in the crime of attempted aggravated rape of a victim under 12 years of age. State v. Thomas, 424 So. 2d 254, 1982 La. LEXIS 12735 (Nov. 29, 1982).

•• Standards of Review

••• Abuse of Discretion

•••• General Overview. — Trial judge had no authority to decide unilaterally that an instruction on lesser and included offenses was not necessary because overwhelming evidence existed to convict the defendant on the crime charged and reasonable jurors therefore could not rationally acquit on the greater offense but could convict on a lesser offense; trial court’s decision to foreclose that opportunity had stark consequences for defendant’s sentencing, as it became the difference between six months in jail and life imprisonment at hard labor. State v. Johnson, 823 So. 2d 917, 2002 La. LEXIS 1832 (May 31, 2002).

••• Plain Error

•••• General Overview. — It was error patent to accept defendant’s guilty plea to middle-grade theft, a violation of La. Rev. Stat. Ann. § 14:67, upon being charged with simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, as middle-grade theft was not a lesser-included offense of simple burglary, and as the guilty plea was to a crime nonresponsive, under La. Code Crim. Proc. Ann. art. 814, to the original information; a guilty plea to a charge that did not conform to the original information was error patent on the face of the record. State v. Taylor, 476 So. 2d 929, 1985 La. App. LEXIS 9828 (Sept. 25, 1985).

••• Substantial Evidence

•••• General Overview. — Evidence was insufficient to support a conviction for first-degree robbery, a violation of La. Rev. Stat. Ann. § 14:64.1, because the bank teller of the bank that defendant robbed testified that she did not know whether defendant was armed or not, that she did not want to find out if he was armed, and that she did not feel threatened; however, pursuant to La. Code Crim. Proc. Ann. art. 814(A)(23.1), the evidence was sufficient to support a conviction for the lesser-included offense of simple robbery State v. Wilson, 796 So. 2d 45, 2001 La. App. LEXIS 1905 (Aug. 22, 2001), vacated in part by, remanded by La. 2001-2815, 836 So. 2d 2, 2002 La. LEXIS 3351 (La. Nov. 22, 2002).

Pursuant to La. Code Crim. Proc. Ann. art. 821(E), the court vacated defendant’s conviction for possession of pentazocine with intent to distribute and remanded the case for the trial court to enter judgment for possession of pentazocine and to resentence defendant, where the evidence was sufficient for a possession conviction but not for an intent to distribute conviction, and where possession of pentazocine was a legislatively authorized responsive verdict under La. Code Crim. Proc. Ann. art. 814(A)(49) to a charge of possession with intent to distribute. State v. Hills, 498 So. 2d 240, 1986 La. App. LEXIS 8304 (Nov. 12, 1986), writ denied by 503 So. 2d 13, 1987 La. LEXIS 8706 (La. 1987).

EVIDENCE

• Procedural Considerations

•• Weight & Sufficiency. — The trial court shall charge the jury as to the law applicable to the charged offense and to any other offenses of which the accused could be found guilty under La. Code Crim. Proc. Ann. art. 814 or 815, and where there are no statutory responsive verdicts provided in art. 814, the matter is controlled by La. Code Crim. Proc. Ann. art. 815, which provides that all lesser and included grades of the charged offense are responsive verdicts, even though the charged offense is a felony and the lesser offense is a misdemeanor; lesser and included offenses are those in which all of the essential elements of the lesser offense are also essential elements of the greater offense charged, thus, evidence that supports a conviction of the charged offense necessarily supports a conviction of a lesser and included offense. State v. Wright, 840 So. 2d 1271, 2003 La. App. LEXIS 610 (Mar. 7, 2003).

Because there was sufficient evidence to convict defendant of second degree murder under La. Rev. Stat. Ann. § 14:30.1, there was sufficient evidence to convict him of manslaughter, a responsive verdict under La. Code Crim. Proc. Ann. art. 814. State v. Wisely, 780 So. 2d 1230, 2001 La. App. LEXIS 333 (Feb. 28, 2001).

Evidence was sufficient to support defendant’s conviction for attempted aggravated rape as the evidence showed defendant had sexual intercourse with the victim, the jury resolved the issue of whether it was consensual in the victim’s favor that it was not, and the attempted aggravated rape of which defendant was convicted was a responsive verdict to the crime defendant was charged with, aggravated rape. State v. Benton, 453 So. 2d 993, 1984 La. App. LEXIS 9225 (June 26, 1984), writ of certiorari denied by 457 So. 2d 17, 1984 La. LEXIS 9807 (La. 1984).

GOVERNMENTS

• Legislation

•• Interpretation. — In a theft case where charging the jury according to the literal language of La. Code Crim. Proc. Ann. art. 814 would have produced a result demonstrably at odds with the intentions of the drafters of the change to La. Rev. Stat. Ann. § 14:67, it was proper for the trial court to conform the responsive verdict to reflect the legislative intent. State v. Shepherd, 839 So. 2d 1103, 2003 La. App. LEXIS 570 (Mar. 5, 2003).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law 1981-1982: A Symposium: Criminal Law. 43 La. L. Rev. 361 (November, 1982).

Article: Criminal Law. 44 La. L. Rev. 279 (November, 1983).

Article: Criminal Trial Procedure. 44 La. L. Rev. 301 (November, 1983).

Article: Postconviction Procedure. 44 La. L. Rev. 477 (November, 1983).

Article: Criminal Trial and Post Conviction Procedure. 46 La. L. Rev. 445 (January, 1986).

Article: Criminal Procedure. 47 La. L. Rev. 267 (November, 1986).

Developments in the Law, 1986-1987: A Faculty Symposium: Criminal Procedure. 48 La. L. Rev. 257 (November, 1987).

Article: The Louisiana Criminal Code of 1942 — Doctrinal Provisions, Defenses, and Theories of Culpability. 52 La. L. Rev. 1083 (May, 1992).

Casenote: State v. Sylvia: How Possession of Drug Paraphernalia Containing Invisible Trace Amounts of Drug Residue Secures a Louisiana Prosecutor’s Conviction for Possession of Narcotics. 50 Loy. L. Rev. 287 (Spring, 2004).

Article: The “New” Judicial Solution: Occasions for and Limits to Judicial Creativity. 54 Tul. L. Rev. 877 (June, 1980).

Art. 815. Responsive verdicts; in general.

In all cases not provided for in Article 814, the following verdicts are responsive:

(1) Guilty;

(2) Guilty of a lesser and included grade of the offense even though the offense charged is a felony, and the lesser offense a misdemeanor; or

(3) Not Guilty.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The provision in former R.S. 15:405 that no verdict can be of any effect if found upon an indictment so defective as to charge no crime has been deleted because it is unnecessary.

(b) The articles on responsive verdicts relate directly to the obligation of the judge to charge the jury on the question of what verdicts they may bring in.

JUDICIAL DECISIONS
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — In defendant’s trial for battery of a police officer in a correctional facility in violation of La. Rev. Stat. Ann. § 14:34:2(B)(2), his request that “simple battery of a police officer” be included as a responsive verdict was properly denied but the trial court erred in failing to instruct the jury that it could find defendant guilty of simple battery as a lesser included and responsive verdict to the charge of battery of a police officer; however, the trial court’s failure to instruct on any of the suggested responsive verdicts was at most harmless error. State v. Johnson, 771 So. 2d 798, 2000 La. App. LEXIS 2551 (Oct. 20, 2000), reversed by, remanded by La. 2001-0006, 823 So. 2d 917, 2002 La. LEXIS 1832 (La. May 31, 2002).

•• Inchoate Crimes

••• Attempt

•••• General Overview. — Where defendant was charged with attempted unauthorized entry of an inhabited dwelling, a violation of La. Rev. Stat. Ann. §§ 14:27 and 62.3, and was found guilty of criminal trespass, a violation of La. Rev. Stat. Ann. § 14:63, the verdict was unresponsive under La. Code Crim. Proc. Ann. art. 815; because a reasonable state of facts could be imagined wherein the greater offense of attempted unauthorized entry of an inhabited dwelling could be committed without perpetration of the lesser offense of criminal trespass, a verdict for criminal trespass could not be responsive to the greater offense with which defendant was charged. State v. Lynch, 729 So. 2d 12, 1999 La. App. LEXIS 285 (Feb. 3, 1999).

Jury’s verdict finding defendant guilty of attempted illegal use of weapons was responsive to the charge of illegal use of weapons under La. Rev. Stat. Ann. § 14:94. State v. Scroggins, 465 So. 2d 820, 1985 La. App. LEXIS 8336 (Feb. 27, 1985).

•• Miscellaneous Offenses

••• Lesser Included Offenses

•••• General Overview. — In a driving while intoxicated (DWI) case, inasmuch as two of defendant’s prior DWI convictions introduced by the State could not properly serve as predicate offenses for enhancement purposes, defendant’s conviction and sentence for fourth offense DWI was reversed; however, the evidence supported a conviction on a lesser included offense of second offense DWI, and therefore, the judgment was modified to a conviction of DWI-second offense. State v. Vaughn, 879 So. 2d 772, 2004 La. App. LEXIS 1241 (May 14, 2004).

La. Code Crim. Proc. Ann. art. 815, which applies to responsive verdicts for certain offenses and provides the trial court with discretion of finding a defendant guilty of a lesser included offense, has no relevance to a habitual offender proceeding under La. Rev. Stat. Ann. § 15:529.1. State v. Dean, 643 So. 2d 210, 1994 La. App. LEXIS 2402 (Sept. 15, 1994).

Attempted forgery was a responsive verdict to the offense of forgery under La. Code Crim. Proc. Ann. arts. 814 and 815, and under La. Rev. Stat. Ann. § 14:27(C). Defendant’s conviction for attempt was proper even though the evidence established that he committed the offense of forgery of an endorsement pursuant to that attempt. State v. Spooner, 550 So. 2d 1289, 1989 La. App. LEXIS 1769 (Oct. 11, 1989), writ denied by 566 So. 2d 394, 1990 La. LEXIS 2141 (La. 1990).

Accused had to be informed of the nature and cause of the accusation against him, and when a person was charged with a felony, a prosecution had to be initiated by a grand jury indictment or a bill of information, and, with the State’s permission, a defendant could plead guilty to a lesser offense that was included in the offense charged in the bill of information, and, with the consent of the State, could plead guilty to a crime that was not responsive to the original bill of information as long as there was a new or written amended bill of information; thus, where a defendant who was charged with possession of 28 grams or more of cocaine, La. Rev. Stat. Ann. § 40:967(F), was permitted to plead guilty to possession of cocaine with intent to distribute, La. Rev. Stat. Ann. § 40:967(A)(1), which were both felonies, the guilty plea was invalid. State v. Porterfield, 524 So. 2d 1363, 1988 La. App. LEXIS 902 (Apr. 19, 1988), vacated by 541 So. 2d 909, 1988 La. App. LEXIS 2872 (La.App. 1 Cir. 1988).

Because a defendant’s plea of guilty to possession of marijuana with intent to distribute, La. Rev. Stat. Ann. § 40:966(A)(1), was not responsive to the crime of possession of marijuana in excess of 100 pounds but less than 2,000 pounds, La. Rev. Stat. Ann. § 40:966(E)(1), with which he was charged by bill of information, which was never amended, and the charged crime was not included within the crimes for which responsive verdicts were listed in La. Code Crim. Proc. Ann. art. 814, and the crime to which the defendant pled did not meet the criteria of a lesser included crime, and given that, although both crimes required proof of possession, § 40:966(A)(1) required proof of the additional element of intent to distribute not required by § 40:966(E)(1), which intent element could not be inferred under § 40:966(E)(1) by reasoning the sheer quantity of marijuana possessed presupposed a criminal intent to distribute marijuana to others, the defendant was convicted of a crime of which he was not informed, in violation of his rights under La. Const. art. I, § 13, and the conviction was set aside. State v. Gooden, 523 So. 2d 283, 1988 La. App. LEXIS 408 (Mar. 30, 1988), writ of certiorari denied by 530 So. 2d 570, 1988 La. LEXIS 1637 (La. 1988).

Conviction for possession of LSD, a lesser-included offense of distribution of LSD was responsive to the crime charged as contemplated by La. Code Crim. Proc. Ann. art. 815. State v. Stewart, 292 So. 2d 677, 1974 La. LEXIS 3436 (Mar. 25, 1974).

Trial court properly ruled that defendant was not entitled to a jury charge that the responsive verdicts to wilfully and unlawfully possessing narcotics included “guilty of being an addict;” it is vital to the validity of a verdict for a lesser offense that all of the elements of that offense are necessarily contained in the definition of the greater offense. State v. Robinson, 221 LA. 19, 58 So. 2d 408, 1952 La. LEXIS 1170 (Feb. 18, 1952), writ of certiorari denied by 344 U.S. 904, 73 S. Ct. 285, 97 L. Ed. 699, 1952 U.S. LEXIS 1447 (1952).

•• Property Crimes

••• Burglary & Criminal Trespass

•••• General Overview. — The trial court shall charge the jury as to the law applicable to the charged offense and to any other offenses of which the accused could be found guilty under La. Code Crim. Proc. Ann. art. 814 or 815, and where there are no statutory responsive verdicts provided in art. 814, the matter is controlled by La. Code Crim. Proc. Ann. art. 815, which provides that all lesser and included grades of the charged offense are responsive verdicts, even though the charged offense is a felony and the lesser offense is a misdemeanor; lesser and included offenses are those in which all of the essential elements of the lesser offense are also essential elements of the greater offense charged, thus, evidence that supports a conviction of the charged offense necessarily supports a conviction of a lesser and included offense. State v. Wright, 840 So. 2d 1271, 2003 La. App. LEXIS 610 (Mar. 7, 2003).

La. Code Crim. Proc. Ann. art. 815 only applies to crimes not listed in La. Code Crim. Proc. Ann. art. 814, and since La. Code Crim. Proc. Ann. art. 814 provides the responsive verdicts to simple burglary, the trier of fact can not convict on the basis that some other offense has been committed and should have been listed as a responsive verdict; the trial court may exclude one of the responsive verdicts listed in art. 814, but it cannot add to their number. State v. Wright, 840 So. 2d 1271, 2003 La. App. LEXIS 610 (Mar. 7, 2003).

Where defendant was charged with attempted unauthorized entry of an inhabited dwelling, a violation of La. Rev. Stat. Ann. § 14:27 and § 62.3, and was found guilty of criminal trespass, a violation of La. Rev. Stat. Ann. § 14:63, the verdict was unresponsive under La. Code Crim. Proc. Ann. art. 815; because a reasonable state of facts could be imagined wherein the greater offense of attempted unauthorized entry of an inhabited dwelling could be committed without perpetration of the lesser offense of criminal trespass, a verdict for criminal trespass could not be responsive to the greater offense with which defendant was charged. State v. Lynch, 729 So. 2d 12, 1999 La. App. LEXIS 285 (Feb. 3, 1999).

••• Forgery

•••• General Overview. — Attempted forgery was a responsive verdict to the offense of forgery under La. Code Crim. Proc. Ann. arts. 814 and 815, and under La. Rev. Stat. Ann. § 14:27(C). Defendant’s conviction for attempt was proper even though the evidence established that he committed the offense of forgery of an endorsement pursuant to that attempt. State v. Spooner, 550 So. 2d 1289, 1989 La. App. LEXIS 1769 (Oct. 11, 1989), writ denied by 566 So. 2d 394, 1990 La. LEXIS 2141 (La. 1990).

•• Sex Crimes

••• Sexual Assault

•••• General Overview. — Jury’s verdict that defendant was guilty of attempted simple rape was responsive to the charge of attempted forcible rape under La. Code Crim. Proc. Ann. art. 815 because all of the elements of simple rape were included in forcible rape. State v. Turnbull, 377 So. 2d 72, 1979 La. LEXIS 7607 (Nov. 12, 1979).

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — In a driving while intoxicated (DWI) case, inasmuch as two of defendant’s prior DWI convictions introduced by the State could not properly serve as predicate offenses for enhancement purposes, defendant’s conviction and sentence for fourth offense DWI was reversed; however, the evidence supported a conviction on a lesser included offense of second offense DWI, and therefore, the judgment was modified to a conviction of DWI-second offense. State v. Vaughn, 879 So. 2d 772, 2004 La. App. LEXIS 1241 (May 14, 2004).

• Guilty Pleas

•• General Overview. — Accused had to be informed of the nature and cause of the accusation against him, and when a person was charged with a felony, a prosecution had to be initiated by a grand jury indictment or a bill of information, and, with the State’s permission, a defendant could plead guilty to a lesser offense that was included in the offense charged in the bill of information, and, with the consent of the State, could plead guilty to a crime that was not responsive to the original bill of information as long as there was a new or written amended bill of information; thus, where a defendant who was charged with possession of 28 grams or more of cocaine, La. Rev. Stat. Ann. § 40:967(F), was permitted to plead guilty to possession of cocaine with intent to distribute, La. Rev. Stat. Ann. § 40:967(A)(1), which were both felonies, the guilty plea was invalid. State v. Porterfield, 524 So. 2d 1363, 1988 La. App. LEXIS 902 (Apr. 19, 1988), vacated by 541 So. 2d 909, 1988 La. App. LEXIS 2872 (La.App. 1 Cir. 1988).

•• Knowing & Intelligent Requirement. — Because a defendant’s plea of guilty to possession of marijuana with intent to distribute, La. Rev. Stat. Ann. § 40:966(A)(1), was not responsive to the crime of possession of marijuana in excess of 100 pounds but less than 2,000 pounds, La. Rev. Stat. Ann. § 40:966(E)(1), with which he was charged by bill of information, which was never amended, and the charged crime was not included within the crimes for which responsive verdicts were listed in La. Code Crim. Proc. Ann. art. 814, and the crime to which the defendant pled did not meet the criteria of a lesser included crime, and given that, although both crimes required proof of possession, § 40:966(A)(1) required proof of the additional element of intent to distribute not required by § 40:966(E)(1), which intent element could not be inferred under § 40:966(E)(1) by reasoning the sheer quantity of marijuana possessed presupposed a criminal intent to distribute marijuana to others, the defendant was convicted of a crime of which he was not informed, in violation of his rights under La. Const. art. I, § 13, and the conviction was set aside. State v. Gooden, 523 So. 2d 283, 1988 La. App. LEXIS 408 (Mar. 30, 1988), writ of certiorari denied by 530 So. 2d 570, 1988 La. LEXIS 1637 (La. 1988).

• Jury Instructions

•• Particular Instructions

••• Lesser Included Offenses. — The trial court shall charge the jury as to the law applicable to the charged offense and to any other offenses of which the accused could be found guilty under La. Code Crim. Proc. Ann. art. 814 or 815, and where there are no statutory responsive verdicts provided in art. 814, the matter is controlled by La. Code Crim. Proc. Ann. art. 815, which provides that all lesser and included grades of the charged offense are responsive verdicts, even though the charged offense is a felony and the lesser offense is a misdemeanor; lesser and included offenses are those in which all of the essential elements of the lesser offense are also essential elements of the greater offense charged, thus, evidence that supports a conviction of the charged offense necessarily supports a conviction of a lesser and included offense. State v. Wright, 840 So. 2d 1271, 2003 La. App. LEXIS 610 (Mar. 7, 2003).

Where the accused requests an instruction to the jury on the law applicable to an offense that is truly a lesser and included grade of the charged offense, the trial court has no discretion to refuse to give the requested instruction. State v. Wright, 840 So. 2d 1271, 2003 La. App. LEXIS 610 (Mar. 7, 2003).

Defendant’s request for an instruction on criminal trespass was not required to be submitted in writing, because responsive verdicts that were required by La. Code Crim. Proc. Ann. arts. 803 and 815 were not special charges, they were not required to be requested in writing pursuant to the Rule. State v. Simmons, 817 So. 2d 16, 2002 La. LEXIS 1517 (May 15, 2002).

Because La. Code Crim. Proc. Ann. art. 814 did not specify the responsive verdicts for simple burglary of a religious building, La. Code Crim. Proc. Ann. art. 815(2), which requires the inclusion of a lesser and included grade of the offense, did not apply where the legislature had an opportunity to simultaneously enact a statute relative to a lesser offense of unauthorized entry into a religious building and chose not to include such an offense. State v. King, 782 So. 2d 654, 2001 La. App. LEXIS 603 (Mar. 7, 2001).

In defendant’s trial for battery of a police officer in a correctional facility in violation of La. Rev. Stat. Ann. § 14:34:2(B)(2), his request that “simple battery of a police officer” be included as a responsive verdict was properly denied but the trial court erred in failing to instruct the jury that it could find defendant guilty of simple battery as a lesser included and responsive verdict to the charge of battery of a police officer; however, the trial court’s failure to instruct on any of the suggested responsive verdicts was at most harmless error. State v. Johnson, 771 So. 2d 798, 2000 La. App. LEXIS 2551 (Oct. 20, 2000), reversed by, remanded by La. 2001-0006, 823 So. 2d 917, 2002 La. LEXIS 1832 (La. May 31, 2002).

Defendant’s conviction for possession of stolen property valued at least $500 was reversed because the jury was not charged as to the lesser included offense of possession of stolen property valued under $500. State v. Goins, 544 So. 2d 1264, 1989 La. App. LEXIS 1015 (May 25, 1989).

Trial court properly instructed the jury on self-defense and on the responsive verdicts permitted by La. Code Crim. Proc. Ann. art. 814 for a charge of second degree murder, that the jury was not permitted, under La. Code Crim. Proc. Ann. art. 808, to receive written instructions, and that the charge otherwise complied with La. Code Crim. Proc. Ann. arts. 802, 803, 804, and 815. State v. Simms, 465 So. 2d 769, 1985 La. App. LEXIS 8492 (Feb. 11, 1985).

••• Reasonable Doubt. — Trial court properly instructed the jury on self-defense and on the responsive verdicts permitted by La. Code Crim. Proc. Ann. art. 814 for a charge of second degree murder, that the jury was not permitted, under La. Code Crim. Proc. Ann. art. 808, to receive written instructions, and that the charge otherwise complied with La. Code Crim. Proc. Ann. arts. 802, 803, 804, and 815. State v. Simms, 465 So. 2d 769, 1985 La. App. LEXIS 8492 (Feb. 11, 1985).

•• Requests to Charge. — A trial court did not err by refusing to charge the jury on the definitions of oral sexual battery, sexual battery, battery, and simple battery because the requested charges were not elements of the crime with which defendant was charged, the crime of attempted forcible rape. State v. Dorsey, 718 So. 2d 466, 1998 La. App. LEXIS 1630 (June 24, 1998), writ denied by La. 98-2227, 732 So. 2d 54, 1998 La. LEXIS 3813 (La. Dec. 18, 1998).

Defendant’s conviction for simple burglary of a pharmacy was set aside and a new trial granted where the trial court refused defendant’s request to instruct the jury on the lesser included offenses of simple burglary and attempted simple burglary; La. Code Crim. Proc. Ann. art. 803 mandated that the trial court charge the jury as to the law applicable to the charged offense and to any other offenses of which the accused could have been found guilty under La. Code Crim. Proc. Ann. arts. 814, 815. State v. Dufore, 424 So. 2d 256, 1982 La. LEXIS 12603 (Nov. 29, 1982).

• Verdicts

•• General Overview. — If La. Code Crim. Proc. Ann. art. 814 is silent to a verdict reached by a jury, then all verdicts of guilty, not guilty, or guilty of a lesser and included grade of the offense are responsive verdicts. State v. B.J.D., 799 So. 2d 563, 2001 La. App. LEXIS 2007 (Sept. 26, 2001).

Jury’s verdict that defendant was guilty of attempted simple rape was responsive to the charge of attempted forcible rape under La. Code Crim. Proc. Ann. art. 815 because all of the elements of simple rape were included in forcible rape. State v. Turnbull, 377 So. 2d 72, 1979 La. LEXIS 7607 (Nov. 12, 1979).

Simple rape, under La. Rev. Stat. Ann. § 14:43, was a lesser-included offense of aggravated rape, under La. Rev. Stat. Ann. § 14:42 and was a responsive verdict to that charge under the provisions of former La. Rev. Stat. Ann. § 15:405 (now La. Code Crim. Proc. Ann. art. 815). State v. Miller, 237 LA. 266, 111 So. 2d 108, 1959 La. LEXIS 998 (Apr. 27, 1959).

•• Inconsistent Verdicts. — Jury’s verdict finding defendant guilty of attempted illegal use of weapons was responsive to the charge of illegal use of weapons under La. Rev. Stat. Ann. § 14:94. State v. Scroggins, 465 So. 2d 820, 1985 La. App. LEXIS 8336 (Feb. 27, 1985).

•• Special Verdicts. — La. Code Crim. Proc. Ann. art. 815 only applies to crimes not listed in La. Code Crim. Proc. Ann. art. 814, and since La. Code Crim. Proc. Ann. art. 814 provides the responsive verdicts to simple burglary, the trier of fact can not convict on the basis that some other offense has been committed and should have been listed as a responsive verdict; the trial court may exclude one of the responsive verdicts listed in art. 814, but it cannot add to their number. State v. Wright, 840 So. 2d 1271, 2003 La. App. LEXIS 610 (Mar. 7, 2003).

• Sentencing

•• Multiple Convictions. — La. Code Crim. Proc. Ann. art. 815, which applies to responsive verdicts for certain offenses and provides the trial court with discretion of finding a defendant guilty of a lesser included offense, has no relevance to a habitual offender proceeding under La. Rev. Stat. Ann. § 15:529.1. State v. Dean, 643 So. 2d 210, 1994 La. App. LEXIS 2402 (Sept. 15, 1994).

• Appeals

•• General Overview. — Where defendant’s information was defective under former La. Rev. Stat. Ann. § 15:405 (now La. Code Crim. Proc. Ann. art. 815), the verdict against him was of no effect; information merely accused defendant of simple burglary of a bar and did not state every fact and circumstance necessary to constitute the offense as required by former La. Rev. Stat. Ann. § 15:227 (now La. Code Crim. Proc. Ann. art. 464). State v. Broussard, 233 LA. 866, 98 So. 2d 218, 1957 La. LEXIS 1355 (Nov. 12, 1957).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1986-1987: A Faculty Symposium: Criminal Procedure. 48 La. L. Rev. 257 (November, 1987).

Art. 816. Verdict acquitting on account of insanity.

In addition to the responsive verdicts in Articles 814 and 815, a verdict of not guilty by reason of insanity is responsive if a defendant has specially pleaded insanity in accordance with Article 552.

COMMENTARY

Louisiana Official Revision Comments

1966. — Art. 805 requires the court to charge the jury that, if they acquit on account of a plea of insanity, their verdict should reflect that finding.
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CRIMINAL LAW & PROCEDURE

• Defenses

•• Insanity

••• Insanity Defense. — Where defendant filed a plea of not guilty and not guilty by reason of insanity, under La. Code Crim. Proc. Ann. art. 552, the plea tendered for the jury’s determination the defense of insanity at the time of the offense under La. Code Crim. Proc. Ann. art. 816. State v. Berry, 324 So. 2d 822, 1975 La. LEXIS 4197 (Dec. 8, 1975), writ of certiorari denied by 425 U.S. 954, 96 S. Ct. 1731, 48 L. Ed. 2d 198, 1976 U.S. LEXIS 1490 (1976).

• Jury Instructions

•• Objections. — Although the trial court erred in failing to follow La. Code Crim. Proc. Ann. arts. 803, 805, 809, and 816 in its instructions to the jury, as they related to defendant’s insanity defense; defendant was precluded by La. Code Crim. Proc. Ann. art. 841 from raising such error on appeal because no objection was raised in the trial court. State v. Falls, 544 So. 2d 27, 1989 La. App. LEXIS 832 (May 9, 1989).

•• Particular Instructions

••• General Overview. — Trial court’s error in failing to follow La. Code Crim. Proc. Ann. arts. 803, 805, 809, and 816 in its instructions to the jury, as they related to defendant’s insanity defense, was not a patent error under La. Code Crim. Proc. Ann. art. 920 because it was not discoverable by a mere inspection of the pleadings and proceedings, without inspection of the evidence. State v. Falls, 544 So. 2d 27, 1989 La. App. LEXIS 832 (May 9, 1989).

Art. 817. Qualifying verdicts.

Any qualification of or addition to a verdict of guilty, beyond a specification of the offense as to which the verdict is found, is without effect upon the finding. (Amended by Acts 1972, No. 502, § 1; Acts 1973, No. 125, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Art. 814 specifically provides for a qualified verdict in capital cases, i.e., murder, aggravated rape, and aggravated kidnapping.

(b) R.S. 14:30 (murder), 14:42 (aggravated rape), and 14:44 (aggravated kidnapping) provide the death penalty for those crimes. Although the Criminal Code was enacted by Act No. 43 of 1942, after the 1928 Code of Criminal Procedure, Act No. 43 provided in Sec. 3 that nothing therein should affect any of the provisions of R.S. 15:409 (qualified verdicts), and that such statute was recognized as continuing in force. Hence, it is necessary to have an article such as Art. 817 above.
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CONSTITUTIONAL LAW

• Congressional Duties & Powers

•• Ex Post Facto Clause & Bills of Attainder

••• General Overview. — After defendant’s 1967 murder conviction and death sentence were set aside, imposition upon him of the more stringent life sentence allowed by a 1972 amendment to La. Code Crim. Proc. Ann. art. 817 would have offended constitutional prohibitions against the enactment of ex post facto laws. State v. Bullock, 263 LA. 946, 269 So. 2d 824, 1972 La. LEXIS 5420 (Nov. 6, 1972).

• Separation of Powers. — To the extent that La. Code Crim. Proc. Ann. art. 817 authorized the jury to qualify its verdict of guilty by providing that it was without benefit of commutation of sentence, the article was unconstitutional because under La. Const. 1921, art. V, § 10 (now La. Const. art. IV, § 5), only the governor had the authority to commute sentences. Because the remainder of the article could be given effect without the word “commutation,” the court affirmed defendant’s conviction and remanded with instructions to sentence him to life imprisonment at hard labor without benefit of parole, probation, or suspension of sentence. State v. Varice, 292 So. 2d 703, 1974 La. LEXIS 3465 (Mar. 25, 1974).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Homicide

••• Murder

•••• Capital Murder

••••• General Overview. — Because La. Code Crim. Proc. Ann. art. 817 (amended 1973) prohibited a qualification of a guilty verdict, defendant’s sentence would have been contingent on the jury finding insufficient evidence to convict on the defendant’s charge of first degree murder as charged and the use of lesser verdicts at defendant’s trial on a charge of first degree murder would not have been unconstitutional; hence, on appeal the court reversed the ruling quashing defendant’s indictment for first degree murder and further maintained the indictment. State v. Hill, 297 So. 2d 660, 1974 La. LEXIS 4552 (July 1, 1974), writ of certiorari denied by 419 U.S. 1090, 95 S. Ct. 682, 42 L. Ed. 2d 683, 1974 U.S. LEXIS 3819 (1974).

• Verdicts

•• General Overview. — La. Code Crim. Proc. Ann. art. 817 prohibits any qualification to a verdict of guilty. State v. Selman, 300 So. 2d 467, 1974 La. LEXIS 4640 (June 10, 1974), vacated in part by 428 U.S. 906, 96 S. Ct. 3214, 49 L. Ed. 2d 1212, 1976 U.S. LEXIS 2266 (1976).

Jury’s qualification of a verdict in a capital case as authorized by La. Code Crim. Proc. Ann. art. 817(2) was not an invasion of the authority of the trial judge to impose sentence. State v. Varice, 292 So. 2d 703, 1974 La. LEXIS 3465 (Mar. 25, 1974).

• Sentencing

•• Capital Punishment

••• General Overview. — No constitutional infirmity was found in the procedures set forth at La. Code Crim. Proc. Ann. arts. 809 and 817 for imposition of the death penalty for an aggravated rape conviction, a penalty authorized by La. Rev. Stat. Ann. § 14:42. State v. Williams, 255 LA. 79, 229 So. 2d 706, 1969 La. LEXIS 3281 (Dec. 15, 1969).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: The “New” Judicial Solution: Occasions for and Limits to Judicial Creativity. 54 Tul. L. Rev. 877 (June, 1980).

Art. 818. Separate verdict for each defendant.

If there is more than one defendant on trial, the verdict shall name each defendant and the finding as to him.

COMMENTARY

Louisiana Official Revision Comments

1966. — See Comment under Art. 819.
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CRIMINAL LAW & PROCEDURE

• Verdicts

•• General Overview. — Where the jury’s verdict did not name each defendant and did not specify the jury’s finding as to each defendant as was required by La. Code Crim. Proc. Ann. art. 818, the trial did not result in a valid verdict finding either defendant guilty. State v. Egena, 347 So. 2d 1106, 1977 La. LEXIS 5288 (Feb. 28, 1977).

Pursuant to La. Code Crim. Proc. Ann. art. 818, the jury was required to return a verdict for each defendant in a joint trial and when the jury failed to return two verdicts, defendants’ convictions were invalid and were set aside accordingly. State v. Comeaux, 277 So. 2d 647, 1973 La. LEXIS 5999 (May 7, 1973).

Art. 819. Separate verdict for each count.

If there is more than one count in an indictment, the jury must find a verdict as to each count, unless it cannot agree on a verdict as to a count.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Arts. 818 and 819 require the jury to consider each defendant and each count independently and to return a verdict, if they can agree upon one, as to each defendant and as to each count. However, the articles do not prohibit a mistrial as to one or more defendants or as to one or more counts, if the jury can not agree, as required by law, as to each defendant or count.

(b) The provisions of former R.S. 15:414.1, permitting the jury to convict any one or more persons indicted jointly for receiving stolen goods, are covered by Art. 818 and by Art. 482.

(c) Former R.S. 15:413, providing that when an indictment charges in separate counts higher and lower grades of the same offense, a verdict of “guilty” without specification means guilty of the higher grade, is obsolete.
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CRIMINAL LAW & PROCEDURE

• Verdicts

•• General Overview. — When the clerk of the court failed to read one of the charges to the jury, and the jury returned a verdict on the other two charges, the action was remanded for a proper disposition of the outstanding charge. State v. James, 761 So. 2d 125, 2000 La. App. LEXIS 1089 (May 3, 2000), writ denied by La. 2000-1595, 787 So. 2d 1010, 2001 La. LEXIS 954 (La. Mar. 23, 2001).

Art. 820. Application of chapter to cases tried without a jury.

All provisions of this Chapter regulating the responsiveness and effect of verdicts shall apply to cases tried without a jury.

COMMENTARY

Louisiana Official Revision Comments

1966. — This article is a restatement of the source provision.
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CRIMINAL LAW & PROCEDURE

• Trials

•• Bench Trials. — Where defendant was convicted as the result of a bench trial, his writ application was dismissed pursuant to La. Code Crim. Proc. Ann. art. 872 because the trial court did not enter a written, signed judgment as required by La. Code Crim. Proc. Ann. arts. 810 and 820. State v. Weilbaecher, 520 So. 2d 456, 1988 La. App. LEXIS 162 (Feb. 8, 1988), reversed by 531 So. 2d 456, 1988 La. LEXIS 1824 (La. 1988).

• Appeals

•• Standards of Review

••• Plain Error

•••• General Overview. — The absence of a formal written judgment in a case involving a woman convicted of driving while intoxicated after she pleaded guilty, was patent error warranting reversal; a signed written judgment was required by La. Code Crim. Proc. Ann. arts. 810, 820. State v. Robert, 518 So. 2d 1169, 1988 La. App. LEXIS 60 (Jan. 11, 1988).

Art. 821. Motion for post verdict judgment of acquittal.

A. The defendant may move for a post verdict judgment of acquittal following the verdict. A motion for a post verdict judgment of acquittal must be made and disposed of before sentence.

B. A post verdict judgment of acquittal shall be granted only if the court finds that the evidence, viewed in a light most favorable to the state, does not reasonably permit a finding of guilty.

C. If the court finds that the evidence, viewed in a light most favorable to the state, supports only a conviction of a lesser included responsive offense, the court, in lieu of granting a post verdict judgment of acquittal, may modify the verdict and render a judgment of conviction on the lesser included responsive offense.

D. If a post verdict judgment of acquittal is granted or if a verdict is modified, the state may seek review by invoking the supervisory jurisdiction of or by appealing to the appropriate appellate court.

E. If the appellate court finds that the evidence, viewed in a light most favorable to the state, supports only a conviction of a lesser included responsive offense, the court, in lieu of granting a post verdict judgment of acquittal, may modify the verdict and render a judgment of conviction on the lesser included responsive offense. (Added by Acts 1982, No. 144, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1982. — Since the abolition of the directed verdict in jury cases, the Supreme Court has recognized its authority to reverse convictions and dismiss the charges if the evidence does not support the conviction. See State v. Allien, 366 So. 2d 1308 (La. 1978); State v. Thompson, 366 So. 2d 1291 (La. 1978). See also Hudson v. Louisiana, 101 S. Ct. 970 (1981).

The test on appeal to determine the “sufficiency” of evidence is no longer the “total lack of evidence” test. The test now is whether a reasonable fact finder must have a reasonable doubt. Jackson v. Virginia, 99 S. Ct. 2781 (1979); State v. Byrd, 385 So. 2d 248 (La. 1980). The test incorporated as the standard for judgments of acquittal defers to the jury’s finding by requiring that the evidence be viewed in a light most favorable to the state. However, if the evidence is legally insufficient the verdict must be set aside and either a modified verdict or a judgment of acquittal must be entered. State v. Byrd, supra; Hudson v. Louisiana, supra.

The trial court or appellate court may modify the jury’s verdict if the verdict is not supported by the evidence but a lesser included responsive verdict would be supported. See State v. Byrd, supra; State v. Harveston, 389 So. 2d 63 (La. 1980).

The district attorney may seek review of a post verdict judgment of acquittal or a judgment modifying a verdict. Such review does not violate double jeopardy because if the appellate court merely reinstates the jury’s verdict no new trial is necessary. See United States v. Scott, 98 S. Ct. 2187 (1978); United States v. Boyd, 566 F. 2d 929 (5th Cir. 1978).

The appropriate appellate court and mode of seeking review are, of course, determined by reference to La. Const. Art. 5, §§ 5 and 10 (1974).
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CIVIL PROCEDURE

• Appeals

•• Standards of Review

••• Substantial Evidence

•••• General Overview. — Standard for evaluating the sufficiency of the evidence, legislatively embodied within La. Code Crim. Proc. Ann. art. 821, is applicable in cases involving both direct and circumstantial evidence. State v. Barrett, 756 So. 2d 576, 2000 La. App. LEXIS 304 (Mar. 1, 2000).

After reviewing the evidence from the record of defendant’s trial in the manner set forth at La. Code Crim. Proc. Ann. art. 821 for defendant’s challenge to the sufficiency of the evidence, which required a view in the light most favorable to the prosecution, the appellate court determined that any rational trier of fact could have found the essential elements of the crime of simple robbery beyond a reasonable doubt; particularly in light of the victim’s testimony at trial, and his positive identification of defendant as the man who had robbed him. State v. Walker, 447 So. 2d 54, 1984 La. App. LEXIS 8294 (Feb. 28, 1984).

CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Criminal Process

•••• Assistance of Counsel. — Counsel’s failure to file a motion for a post verdict judgment of acquittal on a defendant’s behalf did not constitute ineffective assistance of counsel where the evidence at trial supported a finding of guilty and where the defendant was able to address the issue of the sufficiency of evidence on appeal. State v. Pendelton, 696 So. 2d 144, 1997 La. App. LEXIS 1539 (May 28, 1997), writ denied by La. 97-1714, 706 So. 2d 450, 1997 La. LEXIS 4045 (La. Dec. 19, 1997).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — Defendant’s conviction and life sentence for distribution of heroin were both proper where the evidence substantiated that it was more probable than not that the evidence obtained was not tampered with and was, in fact, heroin. State v. Dilosa, 849 So. 2d 657, 2003 La. App. LEXIS 1356 (May 9, 2003), writ denied by La. 2003-1601, 860 So. 2d 1153, 2003 La. LEXIS 3634 (La. Dec. 12, 2003).

Where a drug transaction between defendant and an undercover agent was videotaped and shown to the jury, a sergeant viewed the videotape and identified defendant as the individual who sold marijuana to the agent, both the sergeant and the agent positively identified defendant in court, and an expert in the field of forensic science testified that the substance in question tested positive for the presence of marijuana, the evidence was sufficient to establish that defendant sold marijuana to the agent in violation of La. Rev. Stat. Ann. § 40:966(A)(1) and defendant’s motions for new trial and for post-verdict judgment of acquittal were denied. State v. Jackson, 846 So. 2d 160, 2003 La. App. LEXIS 1213 (Apr. 29, 2003), writ of certiorari denied by La. 2003-1677, 861 So. 2d 555, 2003 La. LEXIS 3712 (La. Dec. 19, 2003).

After viewing the videotape and hearing the evidence, it was clear that defendant knew that the undercover agent and another individual were discussing the purchase of drugs because immediately after the other individual said that defendant had one for 50, defendant approached the window of the vehicle and an exchange of marijuana for money took place; thus, defendant’s claims regarding lack of knowledge of the drugs were without merit, the trial court did not err in denying defendant’s motion for new trial, La. Code Crim. Proc. Ann. art. 851, and the motion for post-verdict judgment of acquittal, La. Code Crim. Proc. Ann. art. 821(B), and the evidence was sufficient for the jury to convict defendant of distribution of marijuana, in violation of La. Rev. Stat. Ann. § 40:966(A)(1). State v. Jackson, 846 So. 2d 160, 2003 La. App. LEXIS 1213 (Apr. 29, 2003), writ of certiorari denied by La. 2003-1677, 861 So. 2d 555, 2003 La. LEXIS 3712 (La. Dec. 19, 2003).

Where no one testified about the weight of the drugs, just that the eight packages, six of which were recovered from defendant’s brother pursuant to the traffic stop, were “small,” the assistant chief opined that the approximate street value of the amount of one of the bags of marijuana confiscated from defendant and defendant’s brother would have been $20 to $25, and the grass was packaged in baggies, a product ubiquitous to the drug trade, the appellate court held that viewing the totality of evidence in the light most favorable to the prosecution, all the elements of the crime of possession of marijuana with intent to distribute were present. State v. Sanders, 842 So. 2d 1260, 2003 La. App. LEXIS 1075 (Apr. 11, 2003), writ denied by La. 2003-1695, 872 So. 2d 516, 2004 La. LEXIS 1731 (La. May 14, 2004).

Where the State was unable to show defendant had the intent to distribute marijuana, an appellate court was authorized to enter a judgment of guilty on the lesser-included offense of possession of marijuana, pursuant to La. Code Crim. Proc. Ann. art. 814(A)(49). State ex rel. B.L., 839 So. 2d 246, 2003 La. App. LEXIS 90 (Jan. 28, 2003).

Evidence was sufficient to satisfy the standard codified in La. Code Crim. Proc. Ann. art. 821 to find defendant guilty as charged of being a principal to distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A)(1), where cocaine was a schedule II controlled substance under La. Rev. Stat. Ann. § 40:964, and a juror could have found that defendant acted as a principal, as defined by La. Rev. Stat. Ann. § 14:24, by facilitating and acting as a lookout, based upon the testimony of the undercover police officer and the videotape the officer made of the transaction. State v. Slocum, 791 So. 2d 143, 2001 La. App. LEXIS 1712 (June 27, 2001).

Evidence was sufficient to satisfy the standard codified in La. Code Crim. Proc. Ann. art. 821 to find defendant guilty as charged of being a principal to distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A)(1), where, after viewing the evidence in the light most favorable to the prosecution, including police officer testimony and videotape of the transaction, any rational trier of fact could have found the essential elements of the crime beyond a reasonable doubt despite some inconsistencies in the police report. State v. Slocum, 791 So. 2d 143, 2001 La. App. LEXIS 1712 (June 27, 2001).

Under La. Code Crim. Proc. Ann. art. 821, review of questions of fact is limited to the sufficiency of the evidence and, under La. Const. art. V, §§ 5(C) and 10(B), does not extend to credibility determinations made by the trier of fact; the court found that the evidence of defendant’s knowledge and involvement in facilitating a sale of cocaine for an undercover officer was sufficient for the jury to have reasonably concluded that, under the standards of La. Rev. Stat. Ann. §§ 40:961(14), 40:964, and 40:967, he was guilty of distribution and possession of a controlled substance and of conspiracy under La. Rev. Stat. Ann. §§ 14:24 and 14:26. State v. Williams, 768 So. 2d 728, 2000 La. App. LEXIS 2200 (Sept. 27, 2000), writ of certiorari denied by La. 2000-3099, 798 So. 2d 963, 2001 La. LEXIS 2903 (La. Oct. 5, 2001).

Defendant’s conviction for possession with intent to distribute cocaine in violation of La. Rev. Stat. Ann. § 40:967(A)(1) was reversed because the State failed to prove the intent to distribute element beyond a reasonable doubt as required by La. Code Crim. Proc. Ann. art. 821, where the main evidence of intent to distribute consisted of the quantity of cocaine seized and defendant’s possession of cash and a beeper at the time of his arrest, where the quantity of drug and cash seized was not so large that no other inference was possible. State v. Young, 764 So. 2d 998, 2000 La. App. LEXIS 1030 (Mar. 31, 2000).

Appellate court had authority pursuant to La. Code Crim. Proc. Ann. art. 821(E) to enter a judgment of guilty of a lesser included offense, when the lack of circumstantial evidence did not support defendant’s conviction for possession of marijuana with intent to distribute but did show possession of marijuana. State v. Mamon, 743 So. 2d 766, 1999 La. App. LEXIS 2447 (Sept. 8, 1999), writ denied by La. 1999-2715, 756 So. 2d 326, 2000 La. LEXIS 812 (La. Mar. 17, 2000).

Evidence was insufficient to prove intent to distribute cocaine because, inter alia, although the five to eight grams of crack cocaine took the form of $10 and $20 rocks, no paraphernalia was seized, and there was only one package; there were no baggies in which to package smaller amounts, and there were three persons in the vehicle that could have shared the rocks among themselves; no weapons or large sums of cash, which items were commonly seized in drug-distribution arrests, were found on defendant’s person or in the vehicle and defendant’s conviction was therefore reversed. State v. Robertson, 672 So. 2d 391, 1996 La. App. LEXIS 804 (Apr. 4, 1996).

Conviction for possession of cocaine with intent to distribute was set aside where record was devoid of evidence defendant ever distributed or attempted to distribute cocaine, but defendant would be guilty of possession of cocaine since the evidence supported the existence of every element of the lesser and included crime. State v. McIntyre, 544 So. 2d 86, 1989 La. App. LEXIS 1066 (May 24, 1989).

Evidence was insufficient to prove beyond a reasonable doubt that defendant intended to distribute marijuana where the State did not prove that he had ever distributed or attempted to distribute in the past, where the quantity of marijuana, either by weight or number of joints, was not a sufficient amount to create a presumption of intent to distribute, and where defendant possessed no paraphernalia evidencing an intent to distribute; however, the verdict of guilty to the greater offense of possession with intent to distribute explicitly reflected the finding that defendant possessed marijuana and therefore, it was not necessary to discharge defendant under La. Code Crim. Proc. Ann. art. 821(E). State v. Green, 524 So. 2d 927, 1988 La. App. LEXIS 1032 (May 4, 1988), writ of certiorari denied by 532 So. 2d 129, 1988 La. LEXIS 2076 (La. 1988).

Evidence was sufficient for a rational juror to conclude beyond a reasonable doubt that defendant was the perpetrator of the crime of distribution of methamphetamine even though an undercover narcotics agent was not asked to point defendant out in the courtroom where the agent testified that defendant sold him methamphetamine, that he saw him in the courtroom, and that he had known him for nine years. State v. Ourso, 502 So. 2d 246, 1987 La. App. LEXIS 8598 (Feb. 4, 1987), writ denied by 505 So. 2d 1138, 1987 La. LEXIS 9132 (La. 1987).

Where there was evidence that an inmate called defendant to bring her drugs to distribute at a jail and that defendant brought the drugs to the defendant, there was sufficient evidence to justify the trial court’s denial of defendant’s motion for a post judgment verdict of acquittal. State v. Dore, 443 So. 2d 644, 1983 La. App. LEXIS 9513 (Nov. 9, 1983).

••• Possession

•••• General Overview. — Appellate court held the evidence was sufficient to convict defendant of possession of a controlled substance, where defendant appeared to be involved in a drug deal when the police first saw him, he evaded the police, and no one else but defendant was in the area where the drugs were found. State v. Brown, 868 So. 2d 289, 2004 La. App. LEXIS 592 (Mar. 12, 2004), writ denied by La. 2004-2216, 903 So. 2d 445, 2005 La. LEXIS 1877 (La. June 3, 2005).

After a nearby stabbing, where officers followed a blood trail to a house and according to the State, defendant told police several times that the house was defendant’s, and that defendant had the only key to the residence; thus, where blood was found upon the floor of the house, and a consensual search for the stabbing suspect turned up cocaine in a closet, the appellate court held substantial evidence supported the finding that defendant had constructive possession of the cocaine, because it was subject to defendant’s dominion and control. State v. Holland, 862 So. 2d 448, 2003 La. App. LEXIS 3350 (Dec. 10, 2003).

Evidence was sufficient to show defendant lived at a house where drugs and gun were found where the testimony of the defense witnesses regarding defendant’s nonresident status for the house was contradicted by the presence of numerous personal effects suggesting defendant’s residency in the home; additionally, a police officer’s testimony revealed that his search of the residence was prompted by information from a confidential informant who identified defendant’s dealings with PCP and marijuana and his possession of the .380 handgun. State v. Anderson, 842 So. 2d 1222, 2003 La. App. LEXIS 1040 (Apr. 9, 2003).

Evidence was insufficient to convict defendants of possession of heroin with intent to distribute where (1) the state introduced no evidence that defendants had ever distributed or attempted to distribute drugs in the past and there was no evidence of prior drug deals out of the apartment, (2) the quantity of heroin did not rise to an inference of distribution, (3) an expert did not testify that the amount of heroin was inconsistent with personal use, (4) the mere presence of packaging consistent with distribution was not dispositive where such preparation could be viewed as consistent with personal use, and (5) no other evidence, such as a large sum of cash or weapons, was found that where an intent to distribute could be inferred; however, the evidence did support a conviction for the lesser and included offense of possession of heroin and the appellate court vacated defendants’ convictions for possession of heroin with intent to distribute and entered a judgment of guilty of the lesser and included offense of possession of heroin. State v. Francois, 844 So. 2d 1042, 2003 La. App. LEXIS 1105 (Apr. 9, 2003), reversed by, remanded by La. 03-1313, 874 So. 2d 125, 2004 La. LEXIS 1252 (La. Apr. 14, 2004).

Where the State was unable to show defendant had the intent to distribute marijuana, an appellate court was authorized to enter a judgment of guilty on the lesser-included offense of possession of marijuana, pursuant to La. Code Crim. Proc. Ann. art. 814(A)(49). State ex rel. B.L., 839 So. 2d 246, 2003 La. App. LEXIS 90 (Jan. 28, 2003).

Appellate court had authority pursuant to La. Code Crim. Proc. Ann. art. 821(E) to enter a judgment of guilty of a lesser included offense, when the lack of circumstantial evidence did not support defendant’s conviction for possession of marijuana with intent to distribute but did show possession of marijuana. State v. Mamon, 743 So. 2d 766, 1999 La. App. LEXIS 2447 (Sept. 8, 1999), writ denied by La. 1999-2715, 756 So. 2d 326, 2000 La. LEXIS 812 (La. Mar. 17, 2000).

Pursuant to La. Code Crim. Proc. Ann. art. 821(E), the court rendered a judgment convicting defendant of simple possession after the court reversed defendant’s conviction for possession of more than 200 grams of cocaine under La. Rev. Stat. Ann. § 40:967, where police officers discovered a package that was addressed to defendant’s home and that contained a large bag of cocaine, where the officers removed all but 2 grams of cocaine from the package before delivering it to defendant, but where the evidence showed that defendant had possession of only the 2 grams of cocaine left in the package. State v. Addison, 665 So. 2d 1224, 1995 La. App. LEXIS 3217 (Nov. 30, 1995).

When defendant was found in a car with his hand on a bag containing cocaine, the evidence was sufficient to support a conviction for possession, despite defendant’s claim that the cocaine was planted while the car was impounded prior to arrest by a police officer who dated the same woman as the driver of the car. State v. Washington, 597 So. 2d 1084, 1992 La. App. LEXIS 993 (Apr. 8, 1992).

Conviction for possession of cocaine with intent to distribute was set aside where record was devoid of evidence defendant ever distributed or attempted to distribute cocaine, but defendant would be guilty of possession of cocaine since the evidence supported the existence of every element of the lesser and included crime. State v. McIntyre, 544 So. 2d 86, 1989 La. App. LEXIS 1066 (May 24, 1989).

Evidence was insufficient to prove beyond a reasonable doubt that defendant intended to distribute marijuana where the State did not prove that he had ever distributed or attempted to distribute in the past, where the quantity of marijuana, either by weight or number of joints, was not a sufficient amount to create a presumption of intent to distribute, and where defendant possessed no paraphernalia evidencing an intent to distribute; however, the verdict of guilty to the greater offense of possession with intent to distribute explicitly reflected the finding that defendant possessed marijuana and therefore, it was not necessary to discharge defendant under La. Code Crim. Proc. Ann. art. 821(E). State v. Green, 524 So. 2d 927, 1988 La. App. LEXIS 1032 (May 4, 1988), writ of certiorari denied by 532 So. 2d 129, 1988 La. LEXIS 2076 (La. 1988).

Sixty-seven-year-old woman was properly convicted of possession of phenmetrazine in violation of La. Rev. Stat. Ann. § 40:967(C) and sentenced to two years of hard labor; sufficient evidence existed to prove that defendant was in constructive possession of the drugs where defendant was the only person present in the kitchen when police executed a search warrant in her home. State v. Sheppard, 466 So. 2d 493, 1985 La. App. LEXIS 8289 (Feb. 26, 1985).

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — Videotape of defendants using the victim’s stolen credit card to make purchases (later traced to them through credit card receipts and a shopping list), the victim’s positive identification of one of the defendants as the man who beat him and who took his money clip, cash, credit card and other valuables, and the fact that the weapon used was found in defendants’ car, was sufficient evidence to sustain defendants’ convictions for armed robbery, conspiracy to commit armed robbery, and aggravated second degree battery. State v. Hampton, 865 So. 2d 284, 2004 La. App. LEXIS 57 (Jan. 28, 2004), writ denied by La. 2004-0834, 896 So. 2d 57, 2005 La. LEXIS 621 (La. Mar. 11, 2005), writ denied by La. 2004-2380, 903 So. 2d 452, 2005 La. LEXIS 1903 (La. June 3, 2005).

Where defendant drove his van onto a curb, struck a juvenile, and dragged his body for 157 feet before the juvenile fell free from the van, the evidence was sufficient to establish the criminal intent to convict him for aggravated battery, and the trial court properly denied his request for a post-verdict judgment of acquittal. State v. McGee, 862 So. 2d 452, 2003 La. App. LEXIS 3343 (Dec. 10, 2003).

Defendant’s second-degree battery conviction was proper where the evidence was sufficient to support the jury’s finding that, regardless of whom the intended victim was, defendant’s blow was specifically intended to cause serious bodily injury. State v. Druilhet, 716 So. 2d 422, 1998 La. App. LEXIS 2254 (June 29, 1998).

Where several witnesses saw defendant beating a woman and then pull out a set of brass knuckles when the victim, an off-duty police officer approached, and defendant and another witness characterized the victim as the aggressor in the ensuing fray, the jury had sufficient evidence to convict defendant of aggravated battery. State v. Day, 468 So. 2d 1336, 1985 La. App. LEXIS 9391 (Apr. 16, 1985).

••• Domestic Offenses

•••• General Overview. — There was sufficient evidence to support a conviction for attempted cruelty to the infirm where the evidence showed that defendant allowed a mother to lie on a couch filled with feces, urine, and pus for three months; even though the mother resisted efforts at medical treatment, defendant’s failure to intervene on the mother’s behalf amounted to criminal negligence. State v. Smith, 870 So. 2d 618, 2004 La. App. LEXIS 978 (Apr. 14, 2004).

••• Kidnapping

•••• General Overview. — Even though defendant properly raised the question of sufficiency by a motion for post-verdict judgment of acquittal, pursuant to La. Code Crim. Proc. Ann. art. 821, the evidence was sufficient to convict defendant of simple kidnapping, a violation of La. Rev. Stat. Ann. § 14:45, and of simple robbery, a violation of La. Rev. Stat. Ann. § 14:65; while there were clearly discrepancies in the victim’s testimony and statement to police, the act of defendant in ordering the victim to drive him to another place satisfied the element of force and intimidation, and the victim testified that defendant ordered him to turn over his cash and his driver’s license. State v. Joseph, 802 So. 2d 735, 2001 La. App. LEXIS 2215 (Oct. 17, 2001), writ denied by La. 2002-0232, 831 So. 2d 979, 2002 La. LEXIS 3712 (La. Dec. 13, 2002).

There was sufficient evidence under La. Code Crim. Proc. Ann. art. 821 to convict defendant of second degree murder, a violation of La. Rev. Stat. Ann. § 14:30.1(A), and aggravated kidnapping, a violation of La. Rev. Stat. Ann. § 14:44. Although largely circumstantial, the evidence was competent under La. Rev. Stat. Ann. § 15:438 and showed that a reasonable person in the victim’s place could have believed, when confronted by a man desperate to get away and armed with a very large gun, that she would not have been safely released unless she complied with his demands. Because the victim is dead, requiring additional evidence that defendant expressly announced to the victim she would not be released unless she complied with his demands is overly technical and unnecessary. State v. Morris, 770 So. 2d 908, 2000 La. App. LEXIS 2923 (Nov. 3, 2000), writ denied by La. 2000-3293, 799 So. 2d 496, 2001 La. LEXIS 3996 (La. Oct. 12, 2001), writ of certiorari denied by 535 U.S. 934, 122 S. Ct. 1311, 152 L. Ed. 2d 220, 2002 U.S. LEXIS 1637, 70 U.S.L.W. 3577 (2002).

••• Robbery

•••• General Overview. — Evidence was sufficient to convict defendant of armed robbery where the victim testified that defendant accosted him, held him at gunpoint, demanded cash, credit cards, and his truck keys and that defendant took only the cash and then returned it before fleeing and the victim gave an excellent description of the black .45 caliber semi-automatic weapon which defendant used. State v. Updite, 877 So. 2d 216, 2004 La. App. LEXIS 1562 (June 23, 2004), writ denied by La. 2004-1866, 888 So. 2d 229, 2004 La. LEXIS 3664 (La. Nov. 24, 2004).

Evidence was sufficient to convict defendant of armed robbery as the State proved that defendant used force while armed with a dangerous weapon to take money from the victim and carried its burden of negating any reasonable probability of misidentification of defendant; as the evidence reasonably permitted a finding that defendant was involved in the planning, setup, and execution of the armed robbery, the denial of his motion for acquittal was proper. State v. Green, 873 So. 2d 889, 2004 La. App. LEXIS 1182 (May 12, 2004), writ denied by La. 2004-1795, 888 So. 2d 227, 2004 La. LEXIS 3656 (La. Nov. 24, 2004).

Videotape of defendants using the victim’s stolen credit card to make purchases (later traced to them through credit card receipts and a shopping list), the victim’s positive identification of one of the defendants as the man who beat him and who took his money clip, cash, credit card and other valuables, and the fact that the weapon used was found in defendants’ car, was sufficient evidence to sustain defendants’ convictions for armed robbery, conspiracy to commit armed robbery, and aggravated second degree battery. State v. Hampton, 865 So. 2d 284, 2004 La. App. LEXIS 57 (Jan. 28, 2004), writ denied by La. 2004-0834, 896 So. 2d 57, 2005 La. LEXIS 621 (La. Mar. 11, 2005), writ denied by La. 2004-2380, 903 So. 2d 452, 2005 La. LEXIS 1903 (La. June 3, 2005).

There was sufficient evidence under La. Code Crim Proc. Ann. art. 821 to convict defendant of armed robbery, a violation of La. Rev. Stat. Ann. § 14:64. In addition to co-defendants’ testimony of their robbery plans, a witness’s testimony clearly established that he committed the robber’s features to memory and that his identification of defendant, which was corroborated, as the man who forced him to open a safe at gunpoint was certain. State v. Morris, 770 So. 2d 908, 2000 La. App. LEXIS 2923 (Nov. 3, 2000), writ denied by La. 2000-3293, 799 So. 2d 496, 2001 La. LEXIS 3996 (La. Oct. 12, 2001), writ of certiorari denied by 535 U.S. 934, 122 S. Ct. 1311, 152 L. Ed. 2d 220, 2002 U.S. LEXIS 1637, 70 U.S.L.W. 3577 (2002).

Sufficient evidence was presented to support defendant’s conviction for first degree robbery; witnesses identified defendant as the perpetrator of a bank robbery, the assessment of the witnesses’ credibility was within the province of the jury, and the evidence negated any reasonable probability of misidentification. State v. Louis, 744 So. 2d 694, 1999 La. App. LEXIS 2969 (Oct. 27, 1999).

In defendant’s trial for armed robbery, the testimony of the bank teller alone was sufficient to prove the elements of the crime where she testified that although defendant was wearing bandanas and sunglasses, she was able to see part of his face, that defendant pointed a gun at her and told her that he would kill her if she looked at him or pressed the alarm button, where she ran to the bank door and saw a blue car speeding away immediately after the robbery, she identified photographs of defendant taken by a camera in the bank, and she identified gloves and bandanas worn by defendant. State v. Woods, 713 So. 2d 1231, 1998 La. App. LEXIS 2247 (June 29, 1998), writ denied by La. 98-3041, 741 So. 2d 1281, 1999 La. LEXIS 917 (La. Apr. 1, 1999).

In the conviction of defendant for armed robbery, defendant was convicted upon sufficient evidence under La. Code Crim. Proc. Ann. art. 821 and La. Rev. Stat. Ann. § 14:64(A), where the evidence taken in the light most favorable to the state was sufficient for a rational trier of fact to find defendant guilty beyond a reasonable doubt of the two counts of armed robbery. State v. Duncan, 635 So. 2d 653, 1994 La. App. LEXIS 1008 (Apr. 6, 1994), writ denied by La. 94-1067, 644 So. 2d 649, 1994 La. LEXIS 2497 (La. Oct. 28, 1994).

Evidence in the complete record, reviewed in accordance with La. Code Crim. Proc. Ann. art. 821 in the light most favorable to the prosecution, was sufficient to have allowed a rational trier of fact to conclude that the State proved the essential elements of armed robbery by defendant in violation of La. Rev. Stat. Ann. § 14:64 beyond a reasonable doubt. State v. Howard, 634 So. 2d 876, 1993 La. App. LEXIS 4043 (Dec. 29, 1993), writ of certiorari denied by La. 94-0055, 635 So. 2d 1133, 1994 La. LEXIS 935 (La. Apr. 7, 1994).

Based on the testimony of the victim who conversed with defendant for 10 minutes prior to the robbery, pursuant to La. Code Crim. Proc. Ann. art. 821 there was sufficient evidence to identify defendant as the perpetrator of the robbery. State v. Gaines, 633 So. 2d 293, 1993 La. App. LEXIS 3718 (Nov. 24, 1993), writ of certiorari denied by La. 93-3164, 634 So. 2d 839, 1994 La. LEXIS 611 (La. Mar. 11, 1994).

Victim’s identification of defendant in a photographic lineup and in court, together with the victim’s inability to identify an alternative suspect that was proposed by defendant, was sufficient under La. Code Crim. Proc. Ann. art. 821 to convict defendant of the offense of simple robbery. State v. Mosby, 581 So. 2d 1060, 1991 La. App. LEXIS 1491 (May 16, 1991), affirmed by 595 So. 2d 1135, 1992 La. LEXIS 921 (La. 1992).

Defendant’s motion to modify verdict from guilty of simple robbery to guilty of attempted felony theft would be denied where defendant used force or intimidation, even though he did not physically strike or shove a cashier or verbally threaten her during a robbery, where defendant was alone with the cashier, went behind the checkout counter, caused her not to “tempt” defendant by fully opening the cash drawer and revealing the bills, scared the cashier, “jerked” the drawer fully open, and was 50 pounds heavier and six inches taller than the cashier. State v. McCall, 577 So. 2d 764, 1991 La. App. LEXIS 641 (Apr. 3, 1991), writ of certiorari denied by 582 So. 2d 1304, 1991 La. LEXIS 2016 (La. 1991).

Sufficient evidence was introduced at trial to convict defendant of two separate armed robberies, even though he wore a red ski mask during the crimes, where the two victimized cashiers described the robber as matching defendant’s general appearance, defendant was identified by a police officer as the person who bailed out of the getaway car after a high-speed chase, a red ski mask was found in the abandoned getaway car, and, a handgun similar to that used in the robberies was found discarded in a public park not far from the abandoned car the day after the high-speed chase. State v. Sylvas, 558 So. 2d 1192, 1990 La. App. LEXIS 328 (Feb. 21, 1990).

•• Homicide

••• Murder

•••• General Overview. — Evidence was sufficient to convict defendant of second degree murder where the fight was essentially over at the time the shots were fired and defendant was armed with a .22 caliber semi-automatic rifle and fired the shots that caused the victim’s death. State v. Fields, 877 So. 2d 202, 2004 La. App. LEXIS 1563 (June 23, 2004), writ denied by La. 2004-1865, 888 So. 2d 229, 2004 La. LEXIS 3663 (La. Nov. 24, 2004).

Where the evidence showed that defendant failed to get medical help for a victim after a shooting, placed the body in a trunk of a car, discarded bloodstained clothing, buried the victim in a remote area, fled the state, and told several different accounts of what happened, there was sufficient evidence to support a conviction for second degree murder; moreover, the State was not required to prove specific intent since it could have been inferred from the circumstances. State v. James, 873 So. 2d 858, 2004 La. App. LEXIS 1160 (May 12, 2004).

There was sufficient evidence to support a conviction for second degree murder where two witnesses and an accomplice testified that defendant ran away from the scene of an attempted robbery after shooting a victim in the head at close range; the jury was free to reject defendant’s testimony that the partially disabled victim was the aggressor, and the fact that a gun was fired at close range was sufficient to establish a specific intent to commit the crime. State v. Walker, 870 So. 2d 442, 2004 La. App. LEXIS 834 (Apr. 7, 2004).

Where defendant shot the victim once during a confrontation, and then fired a second round of bullets resulting in eight wounds to the victim’s body, the evidence was sufficient to convict him of second degree murder; defendant was not entitled to a post verdict judgment of acquittal. State v. Miller, 868 So. 2d 239, 2004 La. App. LEXIS 404 (Mar. 3, 2004), writ denied by La. 2004-1127, 883 So. 2d 1027, 2004 La. LEXIS 3029 (La. Oct. 8, 2004).

Circumstantial evidence was sufficient to sustain defendant’s conviction for attempted second degree murder in a case arising from a drive-by shooting; although there were four men in the car, the gun was found in a closet at defendant’s house, so defendant was not entitled to a post verdict judgment of acquittal, under La. Code Crim. Proc. Ann. art. 821(B). State v. Hamilton, 867 So. 2d 151, 2004 La. App. LEXIS 443 (Mar. 3, 2004), writ denied by La. 2004-1227, 899 So. 2d 567, 2005 La. LEXIS 1282 (La. Apr. 22, 2005).

A court did not err by denying defendant’s motion for a judgment of acquittal because the evidence was sufficient to sustain defendant’s second degree murder conviction where witnesses testified that they saw defendant with an assault rifle, described his appearance, and testified about where the victim was located. State v. Mack, 850 So. 2d 1035, 2003 La. App. LEXIS 1898 (June 27, 2003), writ of certiorari denied by La. 2003-2122, 864 So. 2d 628, 2004 La. LEXIS 197 (La. Jan. 16, 2004).

In defendant’s murder case, a court did not err by denying defendant’s motion for a new trial or for a judgment of acquittal where the court considered the evidence, found it to be overwhelming, and considered the evidence as a thirteenth juror. State v. Wright, 839 So. 2d 1112, 2003 La. App. LEXIS 594 (Mar. 5, 2003).

Where defendant assaulted, attempted to rape, threatened, and concealed a victim after a violent sexual assault, there was sufficient evidence of specific intent presented to support his conviction for attempted second degree murder. State v. Graham, 845 So. 2d 416, 2003 La. App. LEXIS 352 (Feb. 14, 2003), writ of certiorari denied by La. 2003-1716, 861 So. 2d 557, 2003 La. LEXIS 3720 (La. Dec. 19, 2003).

There was sufficient evidence to support defendant’s second-degree murder conviction under La. Code Crim. Proc. Ann. art. 821, which was an objective standard for testing both direct and circumstantial evidence for reasonable doubt, given that he shot his victim at close range and did not appear to act in the heat of passion. Pursuant to La. Rev. Stat. Ann. § 15:438, the trial court was satisfied that the overall evidence excluded every reasonable hypothesis of innocence. State v. Cummings, 771 So. 2d 874, 2000 La. App. LEXIS 2916 (Nov. 3, 2000).

Defendant’s motion for a post-verdict judgment of acquittal in a prosecution for second degree murder was properly denied under La. Const. art. V, § 10(B), La. Code Crim. Proc. Ann. art. 821, and La. Rev. Stat. Ann. §§ 14:10 and 14:30.1 because the evidence was sufficient where a witness consistently stated that she was able to observe the shooting at issue from her position. State v. Brown, 768 So. 2d 670, 2000 La. App. LEXIS 2182 (Sept. 27, 2000).

Defendant was not entitled to a modification of the verdict under La. Code Crim. Proc. Ann. art. 821(B) from second degree murder in violation of La. Rev. Stat. Ann. § 14:30.1 to manslaughter in violation of La. Rev. Stat. Ann. § 14:31(A)(1); his claim that he acted in sudden passion triggered by his ex-girlfriend’s rejection was not supported by the facts that he had time to cool off between his second and third visits to her house and that he returned armed with a butcher knife. State v. Stewart, 641 So. 2d 1086, 1994 La. App. LEXIS 2262 (Aug. 17, 1994), writ of certiorari denied by La. 94-2363, 648 So. 2d 1337, 1995 La. LEXIS 170 (La. Jan. 13, 1995).

It was not error to deny defendant’s motion for a new trial under La. Code Crim. Proc. Ann. art. 851, and his motion for a post-judgment verdict of acquittal under La. Code Crim. Proc. Ann. art. 821, where the evidence viewed in the light most favorable to the prosecution established all of the elements of second-degree murder under La. Rev. Stat. Ann. § 14:30.1, including the requisite specific intent as defined in La. Rev. Stat. Ann. § 14:10, and a rational trier of fact could have found defendant guilty of second-degree murder beyond a reasonable doubt. State v. Savage, 575 So. 2d 478, 1991 La. App. LEXIS 220 (Feb. 6, 1991), writ of certiorari denied by 586 So. 2d 556, 1991 La. LEXIS 2787 (La. 1991).

Pursuant to La. Code Crim. Proc. Ann. art. 821, the trial court did not err in denying defendant’s motion for an acquittal because the evidence was sufficient to prove that defendant committed second degree murder, as the evidence showed that defendant, while armed with a shot gun, approached the victim and fired a single shot which killed the victim and that the victim did nothing to provoke the shooting. State v. Brown, 522 So. 2d 1110, 1988 La. App. LEXIS 606 (Feb. 23, 1988), writ denied by 548 So. 2d 1222, 1989 La. LEXIS 2192 (La. 1989).

Pursuant to the standard of review in La. Code Crim. Proc. Ann. art. 821, the evidence was sufficient to convict defendant of attempted second degree murder under La. Rev. Stat. Ann. §§ 14:27 and 30.1, where defendant shot his victim in the face during a general fight at a wedding reception, and where defendant shouted obscenities at his victim and informed his victim that he intended to kill the victim. State v. Navarre, 498 So. 2d 249, 1986 La. App. LEXIS 8298 (Nov. 12, 1986).

Defendant was properly convicted of second degree murder, in violation of La. Rev. Stat. Ann. § 14:30.1, rather than manslaughter; a rational trier of fact, viewing the evidience in the light most favorable to the prosecution pursuant to La. Code Crim. Proc. Ann. art. 821(B), could have concluded that, even assuming the victim’s adavances toward defendant’s girlfriend suggested some provocation, defendant blood had actually cooled or that an average person’s blood would have cooled prior to the time defendant shot and killed the victim. State v. Vessell, 496 So. 2d 576, 1986 La. App. LEXIS 7880 (Oct. 15, 1986), writ of certiorari denied by 500 So. 2d 420, 1987 La. LEXIS 8336 (La. 1987).

Defendant’s conviction for second-degree murder in violation of La. Rev. Stat. Ann. § 14:30.1 was reversed where defendant acted in sudden passion or heat of blood in killing his victim and where no rational trier of fact could have concluded otherwise; judgment of conviction on the lesser included responsive offense of manslaughter under La. Code Crim. Proc. Ann. art. 821(E) was appropriate. State v. Bryan, 454 So. 2d 1297, 1984 La. App. LEXIS 9383 (Aug. 23, 1984), writ denied by 458 So. 2d 128, 1984 La. LEXIS 9900 (La. 1984).

Where the current court found that defendant could not have, while shooting the victim, intended to kill both the victim and another person who was not present, defendant’s first degree murder conviction was modified to second degree murder. State v. Andrews, 452 So. 2d 687, 1984 La. LEXIS 9400 (June 27, 1984).

Defendant’s motion for a post-verdict judgment of acquittal in his trial for second-degree murder was properly denied; the guilty verdict was supported by eyewitness testimony that placed him at the murder scene and by evidence that he fled the scene in a car resembling his mother’s, confessed shooting his wife to his mother, and could not explain how his wife was shot in the face at close range. State v. Harrison, 451 So. 2d 69, 1984 La. App. LEXIS 8775 (May 10, 1984), writ of certiorari denied by 477 So. 2d 1122, 1985 La. LEXIS 9975 (La. 1985).

•••• Capital Murder

••••• General Overview. — Defense argued that the State failed to prove each element of La. Rev. Stat. Ann. § 14:30(A)(3), which required that the perpetrator have a specific intent to kill, but clearly, the State proved that defendant’s discharge of a firearm at close range, while directly aimed at one son (left a paraplegic), and the son’s father (who was killed), was indicative of a specific intent to kill or inflict great bodily harm upon more than one person; further, the fact that defendant was the perpetrator was proved by eyewitness testimony from the wounded son and the other 11 year-old son at the scene, both of whom positively identified defendant in court. State v. Turner, 859 So. 2d 911, 2003 La. App. LEXIS 2985 (Oct. 29, 2003), writ of certiorari denied by La. 2003-3400, 871 So. 2d 347, 2004 La. LEXIS 1019 (La. Mar. 26, 2004).

Defendant’s argument, in trial for murder, that a verdict of manslaughter was more appropriate because the victim provoked the crime by drugging him and making unwanted sexual advances was without merit and did not warrant modification of the verdict under La. Code Crim. Proc. Ann. art. 821(E); defensive wounds on the victim’s arm and hand, and stab wounds inflicted after the victim had stopped struggling, were indicative o defendant’s intent to kill, and the jury’s decision to reject the manslaughter was rational. State v. Jordan, 728 So. 2d 954, 1999 La. App. LEXIS 348 (Feb. 24, 1999), writ denied by La. 99-0893, 750 So. 2d 177, 1999 La. LEXIS 2585 (La. Oct. 8, 1999).

••• Voluntary Manslaughter

•••• General Overview. — Defendant’s argument, in trial for murder, that a verdict of manslaughter was more appropriate because the victim provoked the crime by drugging him and making unwanted sexual advances was without merit and did not warrant modification of the verdict under La. Code Crim. Proc. Ann. art. 821(E); defensive wounds on the victim’s arm and hand, and stab wounds inflicted after the victim had stopped struggling, were indicative o defendant’s intent to kill, and the jury’s decision to reject the manslaughter was rational. State v. Jordan, 728 So. 2d 954, 1999 La. App. LEXIS 348 (Feb. 24, 1999), writ denied by La. 99-0893, 750 So. 2d 177, 1999 La. LEXIS 2585 (La. Oct. 8, 1999).

Defendant was not entitled to a modification of the verdict under La. Code Crim. Proc. Ann. art. 821(B) from second degree murder in violation of La. Rev. Stat. Ann. § 14:30.1 to manslaughter in violation of La. Rev. Stat. Ann. § 14:31(A)(1); his claim that he acted in sudden passion triggered by his ex-girlfriend’s rejection was not supported by the facts that he had time to cool off between his second and third visits to her house and that he returned armed with a butcher knife. State v. Stewart, 641 So. 2d 1086, 1994 La. App. LEXIS 2262 (Aug. 17, 1994), writ of certiorari denied by La. 94-2363, 648 So. 2d 1337, 1995 La. LEXIS 170 (La. Jan. 13, 1995).

Defendant was the aggressor in an incident that led to his killing a person with a shotgun and he could not claim the right of self-defense under La. Rev. Stat. Ann. § 14:21; even if he could, the evidence was insufficient to prove that he acted in self-defense. State v. Johnson, 514 So. 2d 684, 1987 La. App. LEXIS 10525 (Oct. 28, 1987).

Defendant was properly convicted of second degree murder, in violation of La. Rev. Stat. Ann. § 14:30.1, rather than manslaughter; a rational trier of fact, viewing the evidience in the light most favorable to the prosecution pursuant to La. Code Crim. Proc. Ann. art. 821(B), could have concluded that, even assuming the victim’s adavances toward defendant’s girlfriend suggested some provocation, defendant blood had actually cooled or that an average person’s blood would have cooled prior to the time defendant shot and killed the victim. State v. Vessell, 496 So. 2d 576, 1986 La. App. LEXIS 7880 (Oct. 15, 1986), writ of certiorari denied by 500 So. 2d 420, 1987 La. LEXIS 8336 (La. 1987).

•• Inchoate Crimes

••• Attempt

•••• General Overview. — Circumstantial evidence was sufficient to sustain defendant’s conviction for attempted second degree murder in a case arising from a drive-by shooting; although there were four men in the car, the gun was found in a closet at defendant’s house, so defendant was not entitled to a post verdict judgment of acquittal, under La. Code Crim. Proc. Ann. art. 821(B). State v. Hamilton, 867 So. 2d 151, 2004 La. App. LEXIS 443 (Mar. 3, 2004), writ denied by La. 2004-1227, 899 So. 2d 567, 2005 La. LEXIS 1282 (La. Apr. 22, 2005).

Where defendant assaulted, attempted to rape, threatened, and concealed a victim after a violent sexual assault, there was sufficient evidence of specific intent presented to support his conviction for attempted second degree murder. State v. Graham, 845 So. 2d 416, 2003 La. App. LEXIS 352 (Feb. 14, 2003), writ of certiorari denied by La. 2003-1716, 861 So. 2d 557, 2003 La. LEXIS 3720 (La. Dec. 19, 2003).

Evidence was sufficient under the standards of La. Code Crim. Proc. Ann. art. 821 and La. Rev. Stat. Ann. § 15:438 to satisfy a rational juror that defendant was guilty beyond a reasonable doubt of attempted simple burglary in violation of La. Rev. Stat. Ann. §§ 14:27 and 14:62. State v. Jones, 596 So. 2d 1360, 1992 La. App. LEXIS 608 (Mar. 6, 1992), writ of certiorari denied by 598 So. 2d 373, 1992 La. LEXIS 1771 (La. 1992).

Pursuant to La. Code Crim. Proc. Ann. art. 821 there was sufficient evidence to support defendant’s conviction for attempted simple burglary because something triggered the bank’s silent alarm, defendant was found within 200 feet of the bank, dressed in camouflage clothes under a car with burglary-type tools, and gave inconsistent reasons for being there. State v. Freeman, 506 So. 2d 519, 1987 La. App. LEXIS 8964 (Mar. 4, 1987).

•• Miscellaneous Offenses

••• Lesser Included Offenses

•••• General Overview. — In a driving while intoxicated (DWI) case, inasmuch as two of defendant’s prior DWI convictions introduced by the State could not properly serve as predicate offenses for enhancement purposes, defendant’s conviction and sentence for fourth offense DWI was reversed; however, the evidence supported a conviction on a lesser included offense of second offense DWI, and therefore, the judgment was modified to a conviction of DWI-second offense. State v. Vaughn, 879 So. 2d 772, 2004 La. App. LEXIS 1241 (May 14, 2004).

Where the state failed to provide sufficient evidence that the marijuana in defendant’s possession evidenced a specific intent to distribute, the court vacated the conviction and entered a verdict of guilty on the lesser charge of simple possession of marijuana. State v. Gilbert, 839 So. 2d 250, 2003 La. App. LEXIS 88 (Jan. 28, 2003).

Where the State was unable to show defendant had the intent to distribute marijuana, an appellate court was authorized to enter a judgment of guilty on the lesser-included offense of possession of marijuana, pursuant to La. Code Crim. Proc. Ann. art. 814(A)(49). State ex rel. B.L., 839 So. 2d 246, 2003 La. App. LEXIS 90 (Jan. 28, 2003).

Court vacated defendant’s conviction for the distribution of cocaine and entered a judgment of guilty for wrongful possession under La. Code Crim. Proc. Ann. art. 821(E), where the police did not observe defendant distribute or deliver cocaine, he had no drugs on his person or in his home, and the circumstantial evidence of distribution was insufficient to support the conviction. State v. Cummings, 656 So. 2d 17, 1995 La. App. LEXIS 1345 (May 5, 1995), affirmed in part and reversed in part by, remanded by La. 95-1377, 668 So. 2d 1132, 1996 La. LEXIS 606 (La. Feb. 28, 1996).

Where defendant approached the victim, threatened to kill him, and put a loaded gun to the victim’s head, but only shot at the victim’s van, the court reversed the defendant’s conviction for attempted second degree murder and entered a judgment of guilty of aggravated battery, under La. Rev. Stat. Ann. §§ 14:33 and 14:34, on the ground that the defendant used a dangerous weapon to assault the victim. State v. Hawkins, 631 So. 2d 1288, 1994 La. App. LEXIS 90 (Jan. 27, 1994), writ of certiorari denied by La. 94-0301, 640 So. 2d 1341, 1994 La. LEXIS 1753 (La. June 24, 1994).

Where an appellate court found that the evidence did not support the charged offense of possession of cocaine with intent to distribute, in violation of La. Rev. Stat. Ann. § 40:967(A)(1), but did support a conviction of the lesser included offense of possession of cocaine, the appellate court was authorized to enter a judgment of guilty of the lesser and included offense under La. Code Crim. Proc. Ann. art. 821(E) because possession of cocaine was a lesser-included responsive offense to possession with intent to distribute cocaine as defined under La. Code Crim. Proc. Ann. art. 814(A)(49). State v. Fisher, 628 So. 2d 1136, 1993 La. App. LEXIS 3747 (Nov. 24, 1993), writ of certiorari denied by La. 94-0226, 637 So. 2d 474, 1994 La. LEXIS 1330 (La. May 20, 1994), writ of certiorari denied by La. 94-0321, 637 So. 2d 476, 1994 La. LEXIS 1335 (La. May 20, 1994).

Evidence was insufficient to prove beyond a reasonable doubt that defendant intended to distribute marijuana where the State did not prove that he had ever distributed or attempted to distribute in the past, where the quantity of marijuana, either by weight or number of joints, was not a sufficient amount to create a presumption of intent to distribute, and where defendant possessed no paraphernalia evidencing an intent to distribute; however, the verdict of guilty to the greater offense of possession with intent to distribute explicitly reflected the finding that defendant possessed marijuana and therefore, it was not necessary to discharge defendant under La. Code Crim. Proc. Ann. art. 821(E). State v. Green, 524 So. 2d 927, 1988 La. App. LEXIS 1032 (May 4, 1988), writ of certiorari denied by 532 So. 2d 129, 1988 La. LEXIS 2076 (La. 1988).

The appellate court was authorized to find defendant guilty of a lesser included responsive offense under La. Code Crim. Proc. Ann. art. 821, if the evidence is insufficient to find defendant guilty of the offense. State v. Foster, 510 So. 2d 717, 1987 La. App. LEXIS 9608 (May 27, 1987), vacated by 519 So. 2d 138, 1988 La. LEXIS 266 (La. 1988).

“Use of force” element of the crime of attempted molestation of a juvenile, La. Rev. Stat. Ann. § 14:81.2, was not satisfied where defendant touched the victim’s genitals; however, the jury, by returning a verdict of guilty to that offense necessarily found the existence of every essential element of the lesser and included crime of attempted indecent behavior with a juvenile, La. Rev. Stat. Ann. § 14:81, and the court modified the jury’s verdict by entering a judgment of conviction of the lesser included offense. State v. LeBlanc, 506 So. 2d 1197, 1987 La. LEXIS 9232 (May 18, 1987).

Under La. Code Crim. Proc. Ann. art. 821(C), when the state presented sufficient evidence for a rational trier of fact to conclude that defendant committed second-degree murder as charged by the state, the trial court could not substitute its judgment and convict defendant of a lesser offense. State v. Arabie, 496 So. 2d 554, 1986 La. App. LEXIS 7876 (Oct. 15, 1986), writ of certiorari denied by 502 So. 2d 565, 1987 La. LEXIS 8644 (La. 1987).

•• Property Crimes

••• Burglary & Criminal Trespass

•••• General Overview. — Evidence was insufficient to have convicted defendant of simple burglary where, inter alia, there were no signs of forced entry, no displacement of victim’s possessions, defendant did not possess burglary tools or weapons, and had not worn gloves. State v. Wright, 840 So. 2d 1271, 2003 La. App. LEXIS 610 (Mar. 7, 2003).

Question of the sufficiency of the evidence is properly raised by a motion for post-verdict judgment of acquittal. State v. Wright, 840 So. 2d 1271, 2003 La. App. LEXIS 610 (Mar. 7, 2003).

Evidence was sufficient under the standards of La. Code Crim. Proc. Ann. art. 821 and La. Rev. Stat. Ann. § 15:438 to satisfy a rational juror that defendant was guilty beyond a reasonable doubt of attempted simple burglary in violation of La. Rev. Stat. Ann. §§ 14:27 and 14:62. State v. Jones, 596 So. 2d 1360, 1992 La. App. LEXIS 608 (Mar. 6, 1992), writ of certiorari denied by 598 So. 2d 373, 1992 La. LEXIS 1771 (La. 1992).

Evidence was legally insufficient to convict defendant of simple burglary although viwed in a light most favorable to the State; the State could not persuade a rational jury beyond a reasonable doubt that he had made even an unauthorized entry. State v. Harris, 577 So. 2d 220, 1991 La. App. LEXIS 458 (Mar. 5, 1991).

Pursuant to La. Code Crim. Proc. Ann. art. 821 there was sufficient evidence to support defendant’s conviction for attempted simple burglary because something triggered the bank’s silent alarm, defendant was found within 200 feet of the bank, dressed in camouflage clothes under a car with burglary-type tools, and gave inconsistent reasons for being there. State v. Freeman, 506 So. 2d 519, 1987 La. App. LEXIS 8964 (Mar. 4, 1987).

Evidence was sufficient to sustain defendants’ convictions for simple burglary where the jury chose to believe the testimony of the state’s witnesses, a police officer and an eyewitness, over defendants’ conflicting testimony that they were unwitting accomplices to a third man. State v. Sheppard, 472 So. 2d 267, 1985 La. App. LEXIS 8732 (June 25, 1985).

Pursuant to La. Code Crim. Proc. Ann. art. 821, the evidence was sufficient to convict defendant of simple burglary because the evidence established that defendant aided and encouraged the commission of the burglary and on the date of the burglary defendant was driving a company truck filled with 18-wheeler tires looking to sell the tires. State v. Hopson, 464 So. 2d 18, 1984 La. App. LEXIS 10310 (Dec. 28, 1984), writ of certiorari denied by 467 So. 2d 537, 1985 La. LEXIS 8580 (La. 1985).

••• Forgery

•••• General Overview. — Defendant was not entitled to a post- verdict judgment of acquittal for forgery under La. Code Crim. Proc. Ann. art. 821 where defendant watched his friend sign her father’s name to a check made out to him, knew he had never worked for the father, and used the money to buy personal items. State v. Ford, 473 So. 2d 931, 1985 La. App. LEXIS 8695 (Aug. 12, 1985), writ of certiorari denied by 477 So. 2d 1123, 1985 La. LEXIS 9956 (La. 1985).

••• Larceny & Theft

•••• General Overview. — Defendant’s contention that in his criminal trial for simple burglary under La. Rev. Stat. Ann. § 14:62, the trial evidence was not sufficient to prove the offense charged, but only proved the crime of attempted theft under La. Rev. Stat. Ann. §§ 14:67 and 14:62, was rejected on appeal where the evidence proved that he was the perpetrator of the offense and that the State had proved all the elements of the offense charged. State v. Craig, 747 So. 2d 604, 1999 La. App. LEXIS 2337 (Aug. 18, 1999).

Defendant’s motion pursuant to La. Code Crim. Proc. Ann. art. 821 was properly denied where, upon reviewing the evidence in a light most favorable to the prosecution, the evidence was sufficient to convict defendant of felony theft, a violation of La. Rev. Stat. Ann. § 14:67(B)(1), because defendant posed as a representative of drug organizations or the sheriff’s office, solicited funds from businesses for the publication of an anti-drug booklet, failed to produce the pamphlet or to return the funds, and spent the bulk of the collected funds on personal expenses; even though defendant and his witness claimed to have visited printing shops, he spent no funds on publication or layout costs, and his total conduct demonstrated beyond a reasonable doubt that he intended to deprive the businesses of their money permanently. State v. Clower, 715 So. 2d 101, 1998 La. App. LEXIS 1616 (June 24, 1998).

Defendant’s motion to modify verdict from guilty of simple robbery to guilty of attempted felony theft would be denied where defendant used force or intimidation, even though he did not physically strike or shove a cashier or verbally threaten her during a robbery, where defendant was alone with the cashier, went behind the checkout counter, caused her not to “tempt” defendant by fully opening the cash drawer and revealing the bills, scared the cashier, “jerked” the drawer fully open, and was 50 pounds heavier and six inches taller than the cashier. State v. McCall, 577 So. 2d 764, 1991 La. App. LEXIS 641 (Apr. 3, 1991), writ of certiorari denied by 582 So. 2d 1304, 1991 La. LEXIS 2016 (La. 1991).

Sufficient evidence was presented pursuant to La. Code Crim. Proc. Ann. art. 821 by the State to prove defendant misappropriated approximately 6,000 gallons of clean usable gasoline, both leaded and unleaded, without the consent of the owner, with the intent to permanently deprive the owner thereof; in addition, the testimony of two eye witnesses to the theft, who testified that they received $1,700.00 and $300.00 respectively, for their part in the transaction, was sufficient to sustain a finding that the value of the stolen property exceeded $500.00 pursuant to La. Rev. Stat. Ann. § 14:67. State v. Sagona, 451 So. 2d 1171, 1984 La. App. LEXIS 8913 (May 30, 1984), writ denied by 456 So. 2d 172, 1984 La. LEXIS 9632 (La. 1984), writ of certiorari denied by 469 U.S. 1213, 105 S. Ct. 1186, 84 L. Ed. 2d 333, 1985 U.S. LEXIS 927, 53 U.S.L.W. 3598 (1985).

••• Receiving Stolen Property

•••• General Overview. — Although a low purchase price might have given defendant reason to suspect that the items were stolen, mere suspicion, not rising to the level of certainty required to form a belief, was not sufficient under La. Code Crim. Proc. Ann. art. 821 and La. Rev. Stat. Ann. § 15:438 to convict him of possession of stolen goods in violation of La. Rev. Stat. Ann. § 14:69. State v. Mangrum, 509 So. 2d 818, 1987 La. App. LEXIS 9872 (June 23, 1987).

•• Sex Crimes

••• Sexual Assault

•••• General Overview. — Court affirmed defendant’s conviction of aggravated rape in violation of La. Rev. Stat. Ann. § 14:42(A)(4), because the evidence showed that: (1) The victim informed her mother and her mother’s friend of the incident, (2) a rape examination was performed on the victim which showed evidence of vaginal penetration, (3) the victim was also seen by a forensic interviewer who testified that the victim showed the interviewer what defendant had done, and (4) search of defendant’s home revealed a white rag in defendant’s bedroom, similar to the one the victim claimed was used to blindfold her, and also found was a pair of the victim’s underwear that had been soiled with defendant’s semen; although defendant claimed that defendant did not rape the victim and instead only used the victim’s underwear to wipe himself, the court, in reviewing the evidence in accordance with La. Code Crim. Proc. Ann. art. 821 and La. Const. art. V, § 10(B), still found that the weight of the evidence supported the conviction. State v. Plunkett, 855 So. 2d 831, 2003 La. App. LEXIS 2443 (Sept. 12, 2003), writ of certiorari denied by La. 2003-2943, 867 So. 2d 688, 2004 La. LEXIS 563 (La. Feb. 13, 2004).

Under La. Code Crim. Proc. Ann. art. 821, when the evidence showed that the 14-year-old victim was capable of consenting to sex and apparently did consent, and there was no penetration, the state did not prove all the elements of forcible rape under La. Rev. Stat. Ann. §§ 14:41, 14:42.1, although it did prove sexual battery. State v. Simmons, 621 So. 2d 1135, 1993 La. App. LEXIS 1462 (Apr. 15, 1993), amended by 1993 La. App. LEXIS 2693 (La.App. 4 Cir. Aug. 12, 1993).

Defendant’s conviction for aggravated rape, as defined by La. Rev. Stat. Ann. § 14:42(A)(4), was proper where the evidence, viewed in the light most favorable to the prosecution, was sufficient for a rational trier of fact to conclude that the State proved the essential elements of the crime beyond a reasonable doubt as per La. Code Crim. Proc. Ann. art. 821. State v. Bennett, 591 So. 2d 1193, 1991 La. App. LEXIS 3228 (Nov. 22, 1991), writ of certiorari denied by 594 So. 2d 1315, 1992 La. LEXIS 1212 (La. 1992).

Defendant was properly convicted of aggravated rape where the victim identified him in a line-up the same day that he sexually assaulted her at knife point in her home; other evidence was introduced to convict, including conclusive DNA evidence and defendant’s attempted flight when officers went to his home to question him. State v. Kennon, 588 So. 2d 1348, 1991 La. App. LEXIS 2788 (Oct. 30, 1991), writ of certiorari denied by 600 So. 2d 634, 1992 La. LEXIS 2175 (La. 1992).

Motions for post verdict judgment of acquittal, La. Code Crim. Proc. Ann. art. 821, and for new trial were properly denied, because the evidence met the constitutional standard for sufficiency of the evidence and, under La. Code Crim. Proc. Ann. art. 814(A)(8), “guilty of attempted aggravated rape” was a responsive verdict to a charge of aggravated rape, La. Rev. Stat. Ann. § 14:42. State v. Isaac, 544 So. 2d 531, 1989 La. App. LEXIS 976 (May 10, 1989).

Given that a rational trier of fact, viewing the evidence in the light most favorable to the prosecution, could have concluded that the State proved beyond a reasonable doubt that a defendant was guilty of incest with his daughter, the evidence was sufficient for conviction. State v. Butters, 527 So. 2d 1023, 1988 La. App. LEXIS 1186 (May 17, 1988).

“Use of force” element of the crime of attempted molestation of a juvenile, La. Rev. Stat. Ann. § 14:81.2, was not satisfied where defendant touched the victim’s genitals; however, the jury, by returning a verdict of guilty to that offense necessarily found the existence of every essential element of the lesser and included crime of attempted indecent behavior with a juvenile, La. Rev. Stat. Ann. § 14:81, and the court modified the jury’s verdict by entering a judgment of conviction of the lesser included offense. State v. LeBlanc, 506 So. 2d 1197, 1987 La. LEXIS 9232 (May 18, 1987).

Post verdict judgment of acquittal was properly denied under La. Code Crim. Proc. Ann. art. 821 where the essential elements of the crime of attempted molestation of a juvenile were proved at trial. State v. Le Blanc, 497 So. 2d 387, 1986 La. App. LEXIS 8084 (Nov. 5, 1986), modified by, remanded by 506 So. 2d 1197, 1987 La. LEXIS 9232 (La. 1987).

Where defendant was convicted of aggravated crime against nature and attempted aggravated rape, the trial court properly denied defendant’s motion for a new trial and motion for post verdict judgment of acquittal; the appeals court found that the evidence viewed in the light most favorable to the prosecution was sufficient to find defendant guilty beyond a reasonable doubt, pursuant to La. Code Crim. Proc. Ann. art. 821. State v. Nash, 494 So. 2d 1329, 1986 La. App. LEXIS 7688 (Sept. 24, 1986).

Evidence was sufficient to convict defendant of forcible rape, where defendant admitted to having consensual sex with his victim, where the victim reported the rape immediately, and where the victim’s testimony that she did not consent to the sex was supported by her torn clothing, the telephone wire ripped from the wall of her hotel room, the testimony of the State’s serologist that the bedspread in the hotel room contained seminal fluid, and the testimony of the doctor who examined the victim immediately after the rape. State v. Campbell, 461 So. 2d 644, 1984 La. App. LEXIS 10420 (Dec. 28, 1984), writ of certiorari denied by 466 So. 2d 1299, 1985 La. LEXIS 8498 (La. 1985).

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — In a driving while intoxicated (DWI) case, inasmuch as two of defendant’s prior DWI convictions introduced by the State could not properly serve as predicate offenses for enhancement purposes, defendant’s conviction and sentence for fourth offense DWI was reversed; however, the evidence supported a conviction on a lesser included offense of second offense DWI, and therefore, the judgment was modified to a conviction of DWI-second offense. State v. Vaughn, 879 So. 2d 772, 2004 La. App. LEXIS 1241 (May 14, 2004).

Defendant was properly convicted of a third offense of driving while intoxicated in violation of La. Rev. Stat. Ann. § 14:98 where the evidence was sufficient to allow any rational trier of fact to find the essential elements of the crime and conclude his guilt beyond a reasonable doubt, as required by La. Code Crim. Proc. Ann. art. 821(B). State v. Olivier, 764 So. 2d 992, 2000 La. App. LEXIS 1035 (Mar. 31, 2000).

While a number of defense witnesses testified that a car’s motor was not running, that it was broken down, and that defendant did not drive after drinking, a jury was entitled to reject that testimony and to rely upon the version of the arresting officer that the car’s motor was running and that defendant tried to put the car in gear; when there is conflicting testimony about factual matters, the resolution of which depends upon the credibility of the witnesses, the matter is one of the weight of the evidence, not its sufficiency. State v. Jones, 714 So. 2d 819, 1998 La. App. LEXIS 1751 (May 15, 1998), writ denied by La. 98-1597, 723 So. 2d 975, 1998 La. LEXIS 3235 (La. Oct. 30, 1998).

Evidence of defendant’s intoxication consisting of observations of defendant by investigating officer was sufficient to support a driving while intoxicated charge because any rational trier of fact could conclude beyond a reasonable doubt that defendant was driving while intoxicated. State v. Pitre, 532 So. 2d 424, 1988 La. App. LEXIS 2157 (Oct. 12, 1988), writ of certiorari denied by 538 So. 2d 590, 1989 La. LEXIS 443 (La. 1989).

•• Weapons

••• Possession

•••• General Overview. — Where defendant stipulated that he was convicted of the charge of illegal use of a weapon in 1997, and the State presented two witnesses who testified that they saw the defendant in actual possession of a 20-gauge shotgun in the parking lot of a store, defendant’s conviction of felon in possession of a firearm in violation of La. Rev. Stat. Ann. § 14:95.1 was affirmed because the evidence was sufficient to show that defendant was a felon in actual possession of a shotgun and that he had the general intent to possess the shotgun. State v. Simton, 847 So. 2d 63, 2003 La. App. LEXIS 1414 (May 14, 2003).

Evidence was sufficient to show defendant lived at a house where drugs and gun were found where the testimony of the defense witnesses regarding defendant’s nonresident status for the house was contradicted by the presence of numerous personal effects suggesting defendant’s residency in the home; additionally, a police officer’s testimony revealed that his search of the residence was prompted by information from a confidential informant who identified defendant’s dealings with PCP and marijuana and his possession of the.380 handgun. State v. Anderson, 842 So. 2d 1222, 2003 La. App. LEXIS 1040 (Apr. 9, 2003).

There was sufficient evidence under La. Code Crim. Proc. Ann. art. 821 to convict defendant of possession of a firearm by a convicted felon, a violation of La. Rev. Stat. Ann. § 14:95.1. Defendant’s identity as a felon was established through the testimony of the prosecutor who represented the State when he pled guilty to first degree robbery, and through fingerprint evidence that compared prints that were taken in court with those that were in police records of the prior conviction. State v. Morris, 770 So. 2d 908, 2000 La. App. LEXIS 2923 (Nov. 3, 2000), writ denied by La. 2000-3293, 799 So. 2d 496, 2001 La. LEXIS 3996 (La. Oct. 12, 2001), writ of certiorari denied by 535 U.S. 934, 122 S. Ct. 1311, 152 L. Ed. 2d 220, 2002 U.S. LEXIS 1637, 70 U.S.L.W. 3577 (2002).

Where law enforcement found the pistol in defendant’s residence under a cushion of a couch where defendant had been sitting, and the State proved that he owned the house, but defendant contended that the gun was his girlfriend’s, the appellate court ruled that defendant could be guilty of possession even if he were not the gun’s owner; control needed only to be temporary in nature and could be shared. State v. Wesley, 685 So. 2d 1169, 1996 La. App. LEXIS 3040 (Dec. 13, 1996), writ denied by La. 97-0279, 703 So. 2d 603, 1997 La. LEXIS 3192 (La. Oct. 10, 1997).

••• Use

•••• General Overview. — Evidence was sufficient to convict defendant of armed robbery as the State proved that defendant used force while armed with a dangerous weapon to take money from the victim and carried its burden of negating any reasonable probability of misidentification of defendant; as the evidence reasonably permitted a finding that defendant was involved in the planning, setup, and execution of the armed robbery, the denial of his motion for acquittal was proper. State v. Green, 873 So. 2d 889, 2004 La. App. LEXIS 1182 (May 12, 2004), writ denied by La. 2004-1795, 888 So. 2d 227, 2004 La. LEXIS 3656 (La. Nov. 24, 2004).

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Having reviewed the record for errors patent in a juvenile criminal proceeding, as required by La. Code Crim. Proc. Ann. art. 920, the appellate court determined that the trial judge failed to act on defendant’s motion for post-verdict judgment of acquittal, and because the Louisiana Children’s Code was silent as to such motions, the Code of Criminal Procedure controlled, pursuant to La. Code Crim. Proc. Ann. arts. 104 and 15; La. Code Crim. Proc. Ann. arts. 821 and 853 required that motions for post-verdict judgment of acquittal and for a new trial had to be disposed of before sentencing, so defendant’s conviction was conditionally affirmed, his sentence was vacated, and the case was remanded for a hearing on the post-conviction motion for re-sentencing if such motion was denied. State ex rel. T.J., 800 So. 2d 969, 2001 La. App. LEXIS 2206 (Oct. 17, 2001).

In a delinquency proceeding, the state proved beyond a reasonable doubt all of the elements of the offense of principal to armed robbery and negated any reasonable probability of the misidentification of the child as a perpetrator of the crime. In the Interest of L.C., 696 So. 2d 668, 1997 La. App. LEXIS 1741 (June 20, 1997).

• Eyewitness Identification

•• Fair Identification Requirement. — Sufficient evidence was presented to support defendant’s conviction for first degree robbery; witnesses identified defendant as the perpetrator of a bank robbery, the assessment of the witnesses’ credibility was within the province of the jury, and the evidence negated any reasonable probability of misidentification. State v. Louis, 744 So. 2d 694, 1999 La. App. LEXIS 2969 (Oct. 27, 1999).

Defendant who severely beat an 84-year-old neighbor, blinding him, was properly convicted of attempted murder, burglary, and armed robbery based upon the victim’s identification because the victim had known the defendant for 18 years. State v. Grillette, 588 So. 2d 1338, 1991 La. App. LEXIS 2816 (Oct. 30, 1991).

•• In-Court Identifications. — Direct and circumstantial evidence identifying defendant as one of the perpetrators of a murder was sufficient to negate any reasonable probability of misidentification where a 12-year-old positively identified him in court and during an out-of-court photographic lineup, and an acquaintance of defendant testified that defendant admitted to him that he shot the victim; further, the victim’s cellular telephone was found in defendant’s apartment, and a vehicle fitting the description of one used by the perpetrators was stolen from the parking lot of defendant’s apartment complex. State v. Eames, 714 So. 2d 210, 1998 La. App. LEXIS 1788 (May 15, 1998), writ denied by La. 98-1640, 726 So. 2d 922, 1998 La. LEXIS 3323 (La. Nov. 6, 1998).

•• Photo Identifications. — Victim’s identification of defendant in a photographic lineup and in court, together with the victim’s inability to identify an alternative suspect that was proposed by defendant, was sufficient under La. Code Crim. Proc. Ann. art. 821 to convict defendant of the offense of simple robbery. State v. Mosby, 581 So. 2d 1060, 1991 La. App. LEXIS 1491 (May 16, 1991), affirmed by 595 So. 2d 1135, 1992 La. LEXIS 921 (La. 1992).

• Counsel

•• Effective Assistance

••• Trials. — La. Code Crim. Proc. Ann. art. 821 provides that a motion for post verdict judgment of acquittal shall be granted only if the court finds that the evidence, viewed in a light most favorable to the state, does not reasonably permit a finding of guilty. State v. Pratt, 748 So. 2d 25, 1999 La. App. LEXIS 2460 (Sept. 22, 1999).

Counsel’s failure to file a motion for a post verdict judgment of acquittal on a defendant’s behalf did not constitute ineffective assistance of counsel where the evidence at trial supported a finding of guilty and where the defendant was able to address the issue of the sufficiency of evidence on appeal. State v. Pendelton, 696 So. 2d 144, 1997 La. App. LEXIS 1539 (May 28, 1997), writ denied by La. 97-1714, 706 So. 2d 450, 1997 La. LEXIS 4045 (La. Dec. 19, 1997).

• Juries & Jurors

•• Province of Court & Jury

••• General Overview. — Motion for a judgment of acquittal was authorized under La. Code Crim. Proc. Ann. art. 778 only in non-jury cases, and, under La. Code Crim. Proc. Ann. art. 821, defendant should have raised the issue of the sufficiency of the evidence for the jury’s verdict, which found him guilty of manslaughter, by a motion for post-verdict judgment of acquittal. State v. Kimble, 546 So. 2d 834, 1989 La. App. LEXIS 1301 (June 20, 1989).

• Trials

•• Burdens of Proof

••• Prosecution. — There was sufficient evidence to support defendant’s second-degree murder conviction under La. Code Crim. Proc. Ann. art. 821, which was an objective standard for testing both direct and circumstantial evidence for reasonable doubt, given that he shot his victim at close range and did not appear to act in the heat of passion. Pursuant to La. Rev. Stat. Ann. § 15:438, the trial court was satisfied that the overall evidence excluded every reasonable hypothesis of innocence. State v. Cummings, 771 So. 2d 874, 2000 La. App. LEXIS 2916 (Nov. 3, 2000).

Standard of review, incorporated in La. Code Crim. Proc. Ann. art. 821, is an objective standard for testing the overall evidence, both direct and circumstantial, for reasonable doubt. State v. Deroche, 674 So. 2d 291, 1996 La. App. LEXIS 963 (Apr. 10, 1996), vacated by, remanded by La. 96-1376, 682 So. 2d 1251, 1996 La. LEXIS 3168 (La. Nov. 8, 1996).

Evidence was sufficient under the standards of La. Code Crim. Proc. Ann. art. 821 and La. Rev. Stat. Ann. § 15:438 to satisfy a rational juror that defendant was guilty beyond a reasonable doubt of attempted simple burglary in violation of La. Rev. Stat. Ann. §§ 14:27 and 14:62. State v. Jones, 596 So. 2d 1360, 1992 La. App. LEXIS 608 (Mar. 6, 1992), writ of certiorari denied by 598 So. 2d 373, 1992 La. LEXIS 1771 (La. 1992).

La. Code Crim. Proc. Ann. art. 821 is the codification of the standard for reviewing the sufficiency of the evidence to support a conviction; such standard requires that the appellate court determine that the evidence, viewed in the light most favorable to the prosecution, was sufficient to convince a rational trier of fact that all of the elements of the crime had been proven beyond a reasonable doubt. State v. Westmoreland, 551 So. 2d 719, 1989 La. App. LEXIS 1758 (Oct. 11, 1989), writ of certiorari denied in part by 559 So. 2d 479, 1990 La. LEXIS 794 (La. 1990).

A defendant was improperly found guilty of theft of property valued over five hundred dollars, after money turned up missing from a check cashing business, because the state introduced no physical evidence connecting defendant with the crime; several other people were unaccounted for and had access to keys to the business. State v. Baham, 509 So. 2d 795, 1987 La. App. LEXIS 9847 (June 23, 1987).

Evidence was sufficient for a rational juror to conclude beyond a reasonable doubt that defendant was the perpetrator of the crime of distribution of methamphetamine even though an undercover narcotics agent was not asked to point defendant out in the courtroom where the agent testified that defendant sold him methamphetamine, that he saw him in the courtroom, and that he had known him for nine years. State v. Ourso, 502 So. 2d 246, 1987 La. App. LEXIS 8598 (Feb. 4, 1987), writ denied by 505 So. 2d 1138, 1987 La. LEXIS 9132 (La. 1987).

Defendant was not entitled to a post-verdict motion of acquittal where the testimony of an undercover police officer was sufficient to prove that defendant sold pentazocine to her and a reasonable trier of fact could have found that the elements of the crime of distribution of pentazocine were proven beyond a reasonable doubt. State v. Williams, 464 So. 2d 443, 1985 La. App. LEXIS 8326 (Feb. 26, 1985).

•• Motions for Acquittal. — Mother’s testimony about her finding in her bedroom a pornographic tape playing and her son and defendant both naked from the waist down, and her son’s description of the incident, was sufficient for the jury to conclude that all of the elements of molestation of a juvenile were proved beyond a reasonable doubt. Thus, the evidence was also sufficient to support defendant’s conviction of the responsive verdict of indecent behavior with a juvenile under La. Rev. Stat. Ann. § 14:81, and the denial of defendant’s motions for post-verdict judgment of acquittal and new trial was proper. State v. Watson, 900 So. 2d 325, 2005 La. App. LEXIS 1044 (Apr. 20, 2005).

Sufficient evidence existed to convict defendant of possession of marijuana with intent to distribute as a reasonable jury could find that defendant had possession of the drugs that were found in the trunk of the driver’s car, and the jury was free to believe the driver’s testimony that she was driving defendant to Mississippi so that he could sell the drugs. State v. Bennett, 880 So. 2d 165, 2004 La. App. LEXIS 1977 (Aug. 18, 2004), writ denied by La. 2004-2556, 904 So. 2d 735, 2005 La. LEXIS 2172 (La. June 24, 2005).

Where defendant did not file a motion for post-verdict judgment of acquittal pursuant to La. Code Crim. Proc. Ann. art. 821, the appellate court was permitted to consider the sufficiency of the evidence to support his armed robbery conviction in the absence of such a motion; defendant was properly convicted based the victim’s testimony, his own inculpatory statements to police, and the fact that one of the suspects implicated him. State v. Weaver, 873 So. 2d 909, 2004 La. App. LEXIS 1180 (May 12, 2004).

Evidence was sufficient to convict defendant of armed robbery as the State proved that defendant used force while armed with a dangerous weapon to take money from the victim and carried its burden of negating any reasonable probability of misidentification of defendant; as the evidence reasonably permitted a finding that defendant was involved in the planning, setup, and execution of the armed robbery, the denial of his motion for acquittal was proper. State v. Green, 873 So. 2d 889, 2004 La. App. LEXIS 1182 (May 12, 2004), writ denied by La. 2004-1795, 888 So. 2d 227, 2004 La. LEXIS 3656 (La. Nov. 24, 2004).

In a criminal appeal, where the record showed that defendant had not filed a motion for post-verdict judgment of acquittal pursuant to La. Code Crim. Proc. Ann. art. 821, such failure did not preclude appellate review of the sufficiency of the evidence. State v. Crawford, 873 So. 2d 768, 2004 La. App. LEXIS 1077 (Apr. 27, 2004), writ denied by La. 2004-1744, 901 So. 2d 1083, 2005 La. LEXIS 1516 (La. May 6, 2005).

Where defendant shot the victim once during a confrontation, and then fired a second round of bullets resulting in eight wounds to the victim’s body, the evidence was sufficient to convict him of second degree murder; defendant was not entitled to a post verdict judgment of acquittal. State v. Miller, 868 So. 2d 239, 2004 La. App. LEXIS 404 (Mar. 3, 2004), writ denied by La. 2004-1127, 883 So. 2d 1027, 2004 La. LEXIS 3029 (La. Oct. 8, 2004).

Circumstantial evidence was sufficient to sustain defendant’s conviction for attempted second degree murder in a case arising from a drive-by shooting; although there were four men in the car, the gun was found in a closet at defendant’s house, so defendant was not entitled to a post verdict judgment of acquittal, under La. Code Crim. Proc. Ann. art. 821(B). State v. Hamilton, 867 So. 2d 151, 2004 La. App. LEXIS 443 (Mar. 3, 2004), writ denied by La. 2004-1227, 899 So. 2d 567, 2005 La. LEXIS 1282 (La. Apr. 22, 2005).

Where defendant drove his van onto a curb, struck a juvenile, and dragged his body for 157 feet before the juvenile fell free from the van, the evidence was sufficient to establish the criminal intent to convict him for aggravated battery, and the trial court properly denied his request for a post-verdict judgment of acquittal. State v. McGee, 862 So. 2d 452, 2003 La. App. LEXIS 3343 (Dec. 10, 2003).

Defendant’s sentence was improper where the record indicated that defendant’s motion for a new trial was denied months after, rather than at least 24 hours before, his sentencing; additionally, the record did not reflect that the motion for post-verdict judgment of acquittal had ever been considered, and thus the requirements of La. Code Crim. Proc. Ann. arts. 821(A), 853, and 873 were not met. State v. Davis, 859 So. 2d 776, 2003 La. App. LEXIS 2866 (Oct. 8, 2003).

Although the record did not reflect that defendant filed a motion for post-verdict judgment of acquittal pursuant to La. Code Crim. Proc. Ann. art. 821, the court considered defendant’s sufficiency arguments in the absence of such a motion. State v. Plunkett, 855 So. 2d 831, 2003 La. App. LEXIS 2443 (Sept. 12, 2003), writ of certiorari denied by La. 2003-2943, 867 So. 2d 688, 2004 La. LEXIS 563 (La. Feb. 13, 2004).

A court did not err by denying defendant’s motion for a judgment of acquittal because the evidence was sufficient to sustain defendant’s second degree murder conviction where witnesses testified that they saw defendant with an assault rifle, described his appearance, and testified about where the victim was located. State v. Mack, 850 So. 2d 1035, 2003 La. App. LEXIS 1898 (June 27, 2003), writ of certiorari denied by La. 2003-2122, 864 So. 2d 628, 2004 La. LEXIS 197 (La. Jan. 16, 2004).

Where a drug transaction between defendant and an undercover agent was videotaped and shown to the jury, a sergeant viewed the videotape and identified defendant as the individual who sold marijuana to the agent, both the sergeant and the agent positively identified defendant in court, and an expert in the field of forensic science testified that the substance in question tested positive for the presence of marijuana, the evidence was sufficient to establish that defendant sold marijuana to the agent in violation of La. Rev. Stat. Ann. § 40:966(A)(1) and defendant’s motions for new trial and for post-verdict judgment of acquittal were denied. State v. Jackson, 846 So. 2d 160, 2003 La. App. LEXIS 1213 (Apr. 29, 2003), writ of certiorari denied by La. 2003-1677, 861 So. 2d 555, 2003 La. LEXIS 3712 (La. Dec. 19, 2003).

After viewing the videotape and hearing the evidence, it was clear that defendant knew that the undercover agent and another individual were discussing the purchase of drugs because immediately after the other individual said that defendant had one for 50, defendant approached the window of the vehicle and an exchange of marijuana for money took place; thus, defendant’s claims regarding lack of knowledge of the drugs were without merit, the trial court did not err in denying defendant’s motion for new trial, La. Code Crim. Proc. Ann. art. 851, and the motion for post-verdict judgment of acquittal, La. Code Crim. Proc. Ann. art. 821(B), and the evidence was sufficient for the jury to convict defendant of distribution of marijuana, in violation of La. Rev. Stat. Ann. § 40:966(A)(1). State v. Jackson, 846 So. 2d 160, 2003 La. App. LEXIS 1213 (Apr. 29, 2003), writ of certiorari denied by La. 2003-1677, 861 So. 2d 555, 2003 La. LEXIS 3712 (La. Dec. 19, 2003).

Evidence was insufficient to have convicted defendant of simple burglary where, inter alia, there were no signs of forced entry, no displacement of victim’s possessions, defendant did not possess burglary tools or weapons, and had not worn gloves. State v. Wright, 840 So. 2d 1271, 2003 La. App. LEXIS 610 (Mar. 7, 2003).

In defendant’s murder case, a court did not err by denying defendant’s motion for a new trial or for a judgment of acquittal where the court considered the evidence, found it to be overwhelming, and considered the evidence as a thirteenth juror. State v. Wright, 839 So. 2d 1112, 2003 La. App. LEXIS 594 (Mar. 5, 2003).

Appellate court will consider sufficiency arguments in the absence of a defendant filing a motion for post-verdict judgment of acquittal pursuant to La. Code Crim. Proc. Ann. art. 821. State v. Cooks, 833 So. 2d 1034, 2002 La. App. LEXIS 3706 (Dec. 4, 2002).

Even though there were deficiencies in a witness’s testimony, the evidence was sufficient to support defendant’s conviction for second degree murder, and the trial court properly denied defendant’s motion for post verdict judgment of acquittal. State v. Harris, 823 So. 2d 1054, 2002 La. App. LEXIS 2566 (Aug. 14, 2002), writ of certiorari denied by La. 2002-2550, 852 So. 2d 1019, 2003 La. LEXIS 2372 (La. Sept. 5, 2003).

Despite the fact that defendant did not file a motion for a post-verdict judgment of acquittal, the court of appeal considered his sufficiency of the evidence arguments. State v. W.T.B., 771 So. 2d 807, 2000 La. App. LEXIS 2552 (Oct. 20, 2000).

La. Code Crim. Proc. Ann. art. 821 requires that a motion for post verdict judgment of acquittal be filed and disposed of before sentencing. State v. Leonard, 758 So. 2d 238, 2000 La. App. LEXIS 122 (Feb. 2, 2000).

While the record did not indicate that defendant filed a motion for a post verdict judgment of acquittal, the record contained an assignment of error contending that the evidence was insufficient to sustain a verdict of guilty of armed robbery; appellate review was mandated whether or not defendant exercised his option to move for a post verdict judgment of acquittal in the trial court. State v. Barber, 749 So. 2d 917, 1999 La. App. LEXIS 3710 (Dec. 30, 1999), writ denied by La. 2000-0519, 775 So. 2d 441, 2000 La. LEXIS 3321 (La. Nov. 27, 2000).

In order for defendant to challenge a conviction based on the insufficiency of the evidence, he should have proceeded by way of urging a motion for acquittal or a motion for post verdict judgment of acquittal under La. Code Crim. Proc. Ann. arts. 778 and 821; despite a procedural defect review of a case is permitted on appeal even if a motion is not properly raised when it is briefed pursuant to a formal assignment. State v. Ervin, 747 So. 2d 109, 1999 La. App. LEXIS 2448 (Sept. 22, 1999), writ denied by La. 1999-3201, 760 So. 2d 342, 2000 La. LEXIS 1223 (La. Apr. 20, 2000).

La. Code Crim. Proc. Ann. art. 821 provides that a motion for post verdict judgment of acquittal shall be granted only if the court finds that the evidence, viewed in a light most favorable to the state, does not reasonably permit a finding of guilty. State v. Pratt, 748 So. 2d 25, 1999 La. App. LEXIS 2460 (Sept. 22, 1999).

Under La. Code Crim. Proc. Ann. art. 821(B), defendant was not entitled to a post-verdict judgment of acquittal; where defendant was convicted of the aggravated murder of a 14-year old girl for killing her while raping her; where the evidence, viewed in a light most favorable to the State, reasonably permitted a finding of guilty because defendant confessed to the crime, and because the confession was corroborated by medical testimony that the victim was strangled and by the victim’s state of undress when her body was found. State v. Thibodeaux, 750 So. 2d 916, 1999 La. LEXIS 2231 (Sept. 8, 1999), writ of certiorari denied by 529 U.S. 1112, 120 S. Ct. 1969, 146 L. Ed. 2d 800, 2000 U.S. LEXIS 3243, 68 U.S.L.W. 3711 (2000).

Defendant was not entitled to a post verdict judgment of acquittal under La. Code Crim. Proc. Ann. art. 821(B) on the charges of aggravated oral sexual battery and aggravated battery, where defendant denied that he was the person who committed the crimes against two victims; where the victims selected defendant’s photograph from two photographic arrays; where the victims unequivocally testified that defendant was the perpetrator, and where the jury properly chose to believe the victims despite defendant’s attempts to impeach them by their prior history as prostitutes and drug abusers. State v. Ditcharo, 739 So. 2d 957, 1999 La. App. LEXIS 2230 (July 27, 1999), writ denied by La. 1999-2551, 754 So. 2d 964, 2000 La. LEXIS 627 (La. Feb. 18, 2000).

Court properly modified verdict convicting defendant of possession of stolen property valued at $500 or more to possession of property valued at less than $100 because the defendant’s attempt to remove a tire from a vehicle did not amount to the exercise of dominion and control over the entire vehicle necessary to support a conclusion that he possessed the stolen car. State v. Lampton, 729 So. 2d 754, 1999 La. App. LEXIS 622 (Mar. 10, 1999).

Claim of insufficiency of the evidence to support a conviction is properly raised by a motion for a post-verdict judgment of acquittal. State v. Salter, 733 So. 2d 58, 1999 La. App. LEXIS 334 (Feb. 24, 1999), writ denied by La. 99-0990, 747 So. 2d 1114, 1999 La. LEXIS 2904 (La. Sept. 24, 1999).

Although a motion for a post-verdict judgment of acquittal is not filed, a court may review a sufficiency of the evidence issue when it is raised solely by assignment of error. State v. Salter, 733 So. 2d 58, 1999 La. App. LEXIS 334 (Feb. 24, 1999), writ denied by La. 99-0990, 747 So. 2d 1114, 1999 La. LEXIS 2904 (La. Sept. 24, 1999).

Standard for reviewing the sufficiency of the evidence embodied in La. Code Crim. Proc. Ann. art. 821 is applicable in cases involving both direct and circumstantial evidence. State v. Salter, 733 So. 2d 58, 1999 La. App. LEXIS 334 (Feb. 24, 1999), writ denied by La. 99-0990, 747 So. 2d 1114, 1999 La. LEXIS 2904 (La. Sept. 24, 1999).

In defendant’s appeal of his driving while intoxicated conviction, the court reviewed defendant’s argument on the sufficiency of the evidence although defendant did not file a motion for post-verdict judgment of acquittal pursuant to La. Code Crim. Proc. Ann. art. 821. State v. Minnifield, 727 So. 2d 1207, 1999 La. App. LEXIS 33 (Jan. 20, 1999), writ denied by La. 99-0516, 745 So. 2d 19, 1999 La. LEXIS 1855 (La. June 18, 1999).

Defendant’s motion for post-verdict judgment of acquittal under La. Code Crim. Proc. Ann. art. 821 was properly denied where the DNA report and the victim’s identification were sufficient evidence that defendant was guilty of crime charged. State v. Brown, 719 So. 2d 146, 1998 La. App. LEXIS 2594 (Sept. 23, 1998).

La. Code Crim. Proc. Ann. art. 821(B) provides that a post verdict judgment of acquittal shall be granted only if the court finds that the evidence, viewed in a light most favorable to the State, does not reasonably permit a finding of guilty; under La. Code Crim. Proc. Ann. art. 821(D), the State may take either a writ or an appeal from the granting of a motion. State v. Johnson, 719 So. 2d 68, 1998 La. App. LEXIS 2526 (July 1, 1998), affirmed in part and vacated in part by, remanded by La. 98-2022, 731 So. 2d 273, 1998 La. LEXIS 3831 (La. Dec. 18, 1998).

Although the record reflected that defendant did not file a motion for post-verdict judgment of acquittal, pursuant to La. Code Crim. Proc. Ann. art. 821, the court considered sufficiency arguments in the absence of such a motion. State v. Wilson, 714 So. 2d 126, 1998 La. App. LEXIS 1169 (May 13, 1998).

Where a defendant had forced his estranged wife into his car, beat her up, raped her, and shot her with a shotgun, charges of attempted second degree murder, aggravated rape, and aggravated kidnapping were not improperly joined in a single three-count indictment and a trial court did not abuse its discretion in refusing to sever them. State v. Shipp, 712 So. 2d 230, 1998 La. App. LEXIS 738 (Apr. 8, 1998), writ denied by La. 98-1199, 724 So. 2d 775, 1998 La. LEXIS 2913 (La. Sept. 25, 1998).

Defendant’s motion for post-verdict judgment of acquittal under La. Code Crim. Proc. Ann. art. 821 was properly denied where the evidence, viewed in a light most favorable to the State, did not reasonably permit a finding of guilty. State v. Johnson, 704 So. 2d 1269, 1997 La. App. LEXIS 2840 (Dec. 10, 1997), writ denied by La. 98-0382, 719 So. 2d 1054, 1998 La. LEXIS 2172 (La. June 26, 1998).

Where the appellate court found that the evidence, and defendant’s admission, when viewed in a light most favorable to the state, reasonably permitted a finding of defendant’s guilt, his motion for post verdict judgment of acquittal under La. Code Crim. Proc. Ann. art. 821 was properly denied. State v. Washington, 705 So. 2d 254, 1997 La. App. LEXIS 2844 (Dec. 10, 1997), writ denied by La. 98-0148, 718 So. 2d 430, 1998 La. LEXIS 1434 (La. May 8, 1998).

Defendant was not entitled to a post-judgment of acquittal, under La. Code Crim. Proc. Ann. art. 821(B), because viewed in the light most favorable to the prosecution, the evidence presented at trial was legally sufficient to support defendant’s attempted second-degree murder conviction. State v. Snyder, 700 So. 2d 1082, 1997 La. App. LEXIS 2317 (Sept. 30, 1997).

Counsel’s failure to file a motion for a post verdict judgment of acquittal on a defendant’s behalf did not constitute ineffective assistance of counsel where the evidence at trial supported a finding of guilty and where the defendant was able to address the issue of the sufficiency of evidence on appeal. State v. Pendelton, 696 So. 2d 144, 1997 La. App. LEXIS 1539 (May 28, 1997), writ denied by La. 97-1714, 706 So. 2d 450, 1997 La. LEXIS 4045 (La. Dec. 19, 1997).

An appellate court found that it had the obligation to review a sufficiency issue when the issue was raised solely by an assignment of error under La. Code Crim. Proc. Ann. arts. 920 and 921 rather than by motion for post-verdict judgment of acquittal under La. Code Crim. Proc. Ann. art. 821, even though it could have opted not to review. State v. Green, 691 So. 2d 1273, 1997 La. App. LEXIS 363 (Feb. 26, 1997).

Defendant’s post-verdict motion for acquittal was properly denied where the prosecution established all elements of the offense of armed robbery; the testimony of an eyewitness who observed all elements of the offense, coupled with an identification of the defendant as the perpetrator, was sufficient to support the defendant’s conviction. State v. Banks, 694 So. 2d 401, 1997 La. App. LEXIS 565 (Jan. 15, 1997).

Where defendant admitted that he deliberately fired his weapon into the passing car in a drive-by shooting, the ballistics report matched the bullets in the victim with defendant’s weapon, and the jury could reasonably infer defendant’s intent to instill fear in the passengers of the other car, the trial court did not err when it denied defendant’s motion for a post-verdict acquittal under La. Code Crim. Proc. Ann. art. 821 on the ground that the evidence was sufficient to support the conviction for second-degree murder. State v. Gipson, 677 So. 2d 544, 1996 La. App. LEXIS 1318 (June 26, 1996), writ denied by La. 96-2303, 687 So. 2d 402, 1997 La. LEXIS 317 (La. Jan. 31, 1997).

In a conviction for second degree murder, the trial court did not err in its denial of defendant’s motions for a new trial and for a post-verdict judgment of acquittal under La. Code Crim. Proc. Ann. arts. 652, 821, 851(1), (2), (5), 858, and La. Rev. Stat. Ann. §§ 14:30.1(A)(1), 15:432, where the trial court did not abuse its discretion in refusing to charge the jury finding that the evidence did not preponderate in favor of the insanity defense and where a rational trier of fact could have found that defendant failed to prove by a preponderance of the evidence that he was legally insane at the time of the offense. State v. Campbell, 673 So. 2d 1061, 1996 La. App. LEXIS 530 (Mar. 13, 1996), writ of certiorari denied by La. 96-1785, 685 So. 2d 140, 1997 La. LEXIS 135 (La. Jan. 10, 1997), reversed by, remanded by 523 U.S. 392, 118 S. Ct. 1419, 140 L. Ed. 2d 551, 1998 U.S. LEXIS 2787, 66 U.S.L.W. 4258, 11 Fla. L. Weekly Fed. S 466, 98 Cal. Daily Op. Service 2945, 1998 Colo. J. C.A.R. 1950, 98 D.A.R. 4026, 172 A.L.R. Fed. 597 (1998).

Trial court erred in granting defendant’s post-verdict motion for acquittal of the charge of conspiracy to distribute cocaine because pursuant to La. Code Crim. Proc. Ann. art. 821(B) the evidence reasonably permitted a jury to make a finding of guilt. State v. Daniels, 607 So. 2d 620, 1992 La. App. LEXIS 2683 (Sept. 23, 1992).

The proper standard for reviewing a defendant’s conviction for sufficiency of the evidence under La. Code Crim. Proc. Ann. art. 821, and a motion for post verdict judgment of acquittal, is the same; evidence is insufficient if, viewed in a light most favorable to the State, a rational trier of fact could not have found the essential elements of the crime beyond a reasonable doubt. State v. Long, 590 So. 2d 694, 1991 La. App. LEXIS 2978 (Nov. 13, 1991).

It was not error to deny defendant’s motion for a new trial under La. Code Crim. Proc. Ann. art. 851, and his motion for a post-judgment verdict of acquittal under La. Code Crim. Proc. Ann. art. 821, where the evidence viewed in the light most favorable to the prosecution established all of the elements of second-degree murder under La. Rev. Stat. Ann. § 14:30.1, including the requisite specific intent as defined in La. Rev. Stat. Ann. § 14:10, and a rational trier of fact could have found defendant guilty of second-degree murder beyond a reasonable doubt. State v. Savage, 575 So. 2d 478, 1991 La. App. LEXIS 220 (Feb. 6, 1991), writ of certiorari denied by 586 So. 2d 556, 1991 La. LEXIS 2787 (La. 1991).

Motion for a judgment of acquittal was authorized under La. Code Crim. Proc. Ann. art. 778 only in non-jury cases, and, under La. Code Crim. Proc. Ann. art. 821, defendant should have raised the issue of the sufficiency of the evidence for the jury’s verdict, which found him guilty of manslaughter, by a motion for post-verdict judgment of acquittal. State v. Kimble, 546 So. 2d 834, 1989 La. App. LEXIS 1301 (June 20, 1989).

Motions for post verdict judgment of acquittal, La. Code Crim. Proc. Ann. art. 821, and for new trial were properly denied, because the evidence met the constitutional standard for sufficiency of the evidence and, under La. Code Crim. Proc. Ann. art. 814(A)(8), “guilty of attempted aggravated rape” was a responsive verdict to a charge of aggravated rape, La. Rev. Stat. Ann. § 14:42. State v. Isaac, 544 So. 2d 531, 1989 La. App. LEXIS 976 (May 10, 1989).

Trial court erred in granting a defendant’s post-verdict motion of acquittal because in denying the defendant’s motion for new trial by implication, it had to be assumed that the trial court had accepted the jury’s credibility determinations in favor of the victim’s version of the events and the victim’s testimony, along with other evidence, was sufficient to support the conviction. State v. Dupre, 537 So. 2d 1200, 1989 La. App. LEXIS 31 (Jan. 10, 1989), writ of certiorari denied by 541 So. 2d 891, 1989 La. LEXIS 1010 (La. 1989).

Defendant was the aggressor in an incident that led to his killing a person with a shotgun and he could not claim the right of self-defense under La. Rev. Stat. Ann. § 14:21; even if he could, the evidence was insufficient to prove that he acted in self-defense. State v. Johnson, 514 So. 2d 684, 1987 La. App. LEXIS 10525 (Oct. 28, 1987).

Court reviewed defendant’s challenge to the sufficiency of the evidence raised on appeal, despite the requirement of La. Code Crim. Proc. Ann. art. 821 that this issue be raised in a post-verdict judgment of acquittal. State v. Britt, 510 So. 2d 670, 1987 La. App. LEXIS 9941 (Apr. 20, 1987).

Pursuant to La. Code Crim. Proc. Ann. art. 821, a defendant convicted of second-degree murder was not entitled to a post verdict judgment of acquittal because the record amply supported the verdict of guilty of second-degree murder, rather than the lesser offense of manslaughter. State v. Williams, 486 So. 2d 889, 1986 La. App. LEXIS 6474 (Mar. 25, 1986), writ of certiorari denied by 489 So. 2d 915 (La. 1986).

Defendant charged with introducing contraband into a parish jail should have challenged his conviction by raising the issue of insufficient evidence by a motion for post verdict judgment of acquittal under La. Code Crim. Proc. Ann. art. 821. State v. West, 484 So. 2d 930, 1986 La. App. LEXIS 6206 (Feb. 25, 1986).

Defendant who did not move for a post verdict judgment of acquittal following the verdict was not able to challenge the sufficiency of the evidence and contend that an acquittal should have been granted for the first time on appeal. State v. Johnson, 480 So. 2d 878, 1985 La. App. LEXIS 10463 (Dec. 4, 1985).

Trial court did not err when it denied defendant’s motion for a post verdict judgment of acquittal under La. Code Crim. Proc. Ann. art. 821 on the armed robbery charge; the evidence of his identity was sufficient to support his conviction and that the jurors had determined the credibility of the State’s witnesses and defendant’s alibi witnesses. State v. Harris, 478 So. 2d 229, 1985 La. App. LEXIS 10117 (Nov. 7, 1985), writ of certiorari denied by 481 So. 2d 1331, 1986 La. LEXIS 5611 (La. 1986).

Although defendants’ motion for a directed verdict of acquittal was properly denied because under La. Code Crim. Proc. Ann. art. 778 there was no right to such relief in a jury trial, on appeal the court treated the motion as a motion for a new trial and reviewed the sufficiency of the evidence under La. Code Crim. Proc. Ann. art. 821(B). State v. Sheppard, 472 So. 2d 267, 1985 La. App. LEXIS 8732 (June 25, 1985).

Defendant was not entitled to a post-verdict motion of acquittal where the testimony of an undercover police officer was sufficient to prove that defendant sold pentazocine to her and a reasonable trier of fact could have found that the elements of the crime of distribution of pentazocine were proven beyond a reasonable doubt. State v. Williams, 464 So. 2d 443, 1985 La. App. LEXIS 8326 (Feb. 26, 1985).

In defendants’ trial for cruelty to a juvenile, defendants were not entitled to a judgment of acquittal, where the four-month-old victim could not sit unaided or crawl, and where the victim had a hematoma on her head, a fractured femur, and multiple bruises of varying age and severity. State v. Dufrene, 461 So. 2d 1263, 1984 La. App. LEXIS 10414 (Dec. 28, 1984).

In defendant’s trial for purse snatching, the trial court properly denied defendant’s post-judgment motion for an acquittal, where defendant grabbed his victim’s purse as the victim was exiting her car, where the crime occurred during the day, where the victim identified defendant in a photo identification shortly after the commission of the crime and made a positive identification of defendant at trial, and where defendant admitted that when he was arrested, he was in possession of the victim’s husband’s credit card. State v. Johnson, 461 So. 2d 1273, 1984 La. App. LEXIS 10415 (Dec. 28, 1984).

Defendant’s aggravated rape conviction was upheld and he was not entitled to a motion for a post-verdict judgment of acquittal because a rational finder of fact viewing the evidence in the light most favorable to the prosecution could have found that the State proved defendant’s identity as the rapist beyond a reasonable doubt. State v. Johnson, 463 So. 2d 620, 1984 La. App. LEXIS 10223 (Nov. 29, 1984), remanded by 464 So. 2d 1363, 1985 La. LEXIS 8114 (La. 1985).

Defendant’s motion for a post-verdict judgment of acquittal in his trial for second-degree murder was properly denied; the guilty verdict was supported by eyewitness testimony that placed him at the murder scene and by evidence that he fled the scene in a car resembling his mother’s, confessed shooting his wife to his mother, and could not explain how his wife was shot in the face at close range. State v. Harrison, 451 So. 2d 69, 1984 La. App. LEXIS 8775 (May 10, 1984), writ of certiorari denied by 477 So. 2d 1122, 1985 La. LEXIS 9975 (La. 1985).

Where there was evidence that an inmate called defendant to bring her drugs to distribute at a jail and that defendant brought the drugs to the defendant, there was sufficient evidence to justify the trial court’s denial of defendant’s motion for a post judgment verdict of acquittal. State v. Dore, 443 So. 2d 644, 1983 La. App. LEXIS 9513 (Nov. 9, 1983).

•• Motions for Mistrial. — Where the proper method to raise the insufficiency of evidence was by motion for post verdict judgment of acquittal pursuant to La. Code Crim. Proc. Ann. art. 821, the reviewing court, in spite of defendant’s failure to proceed properly, considered the evidence to determine whether or not it met the constitutional standard; under La. Rev. Stat. Ann. § 15:438, the finder of fact was satisfied that the overall evidence excluded every reasonable hypothesis of innocence where defendant admittedly had no permission to be in the mobile home and forced entry was apparent. State v. Scott, 496 So. 2d 571, 1986 La. App. LEXIS 7899 (Oct. 15, 1986), remanded by, writ denied in part by 501 So. 2d 766, 1987 La. LEXIS 8595 (La. 1987).

• Defenses

•• General Overview. — Defendant’s argument, in trial for murder, that a verdict of manslaughter was more appropriate because the victim provoked the crime by drugging him and making unwanted sexual advances was without merit and did not warrant modification of the verdict under La. Code Crim. Proc. Ann. art. 821(E); defensive wounds on the victim’s arm and hand, and stab wounds inflicted after the victim had stopped struggling, were indicative o defendant’s intent to kill, and the jury’s decision to reject the manslaughter was rational. State v. Jordan, 728 So. 2d 954, 1999 La. App. LEXIS 348 (Feb. 24, 1999), writ denied by La. 99-0893, 750 So. 2d 177, 1999 La. LEXIS 2585 (La. Oct. 8, 1999).

Defendant may not split alternative and inconsistent defenses in different forums by raising one defense before the jury and when that fails, raising a second defense presupposing a different set of facts in an appellate court that is conducting sufficiency of the evidence review under La. Code Crim. Proc. Ann. art. 821(E). State v. Juluke, 725 So. 2d 1291, 1999 La. LEXIS 1 (Jan. 8, 1999), writ denied by La. 2001-3171, 825 So. 2d 1190, 2002 La. LEXIS 2824 (La. Sept. 30, 2002).

•• Self-Defense. — Defendant was the aggressor in an incident that led to his killing a person with a shotgun and he could not claim the right of self-defense under La. Rev. Stat. Ann. § 14:21; even if he could, the evidence was insufficient to prove that he acted in self-defense. State v. Johnson, 514 So. 2d 684, 1987 La. App. LEXIS 10525 (Oct. 28, 1987).

• Scienter

•• Specific Intent. — Where the evidence showed that defendant failed to get medical help for a victim after a shooting, placed the body in a trunk of a car, discarded bloodstained clothing, buried the victim in a remote area, fled the state, and told several different accounts of what happened, there was sufficient evidence to support a conviction for second degree murder; moreover, the State was not required to prove specific intent since it could have been inferred from the circumstances. State v. James, 873 So. 2d 858, 2004 La. App. LEXIS 1160 (May 12, 2004).

Defense argued that the State failed to prove each element of La. Rev. Stat. Ann. § 14:30(A)(3), which required that the perpetrator have a specific intent to kill, but clearly, the State proved that defendant’s discharge of a firearm at close range, while directly aimed at one son (left a paraplegic), and the son’s father (who was killed), was indicative of a specific intent to kill or inflict great bodily harm upon more than one person; further, the fact that defendant was the perpetrator was proved by eyewitness testimony from the wounded son and the other 11 year-old son at the scene, both of whom positively identified defendant in court. State v. Turner, 859 So. 2d 911, 2003 La. App. LEXIS 2985 (Oct. 29, 2003), writ of certiorari denied by La. 2003-3400, 871 So. 2d 347, 2004 La. LEXIS 1019 (La. Mar. 26, 2004).

Although defendant challenged the sufficiency of the evidence through assignment of error rather than through a motion for post-verdict judgment of acquittal, evidence presented at trial that defendant shot his gun more than once from a slow moving car into a crowd of people, and that he was not shooting into the air or into another direction in order to frighten the people, was sufficient to support a finding beyond a reasonable doubt that defendant was guilty of second degree murder. State v. Powell, 671 So. 2d 493, 1995 La. App. LEXIS 2743 (Oct. 6, 1995), writ of certiorari denied by La. 95-2710, 667 So. 2d 529, 1996 La. LEXIS 438 (La. Feb. 9, 1996).

It was not error to deny defendant’s motion for a new trial under La. Code Crim. Proc. Ann. art. 851, and his motion for a post-judgment verdict of acquittal under La. Code Crim. Proc. Ann. art. 821, where the evidence viewed in the light most favorable to the prosecution established all of the elements of second-degree murder under La. Rev. Stat. Ann. § 14:30.1, including the requisite specific intent as defined in La. Rev. Stat. Ann. § 14:10, and a rational trier of fact could have found defendant guilty of second-degree murder beyond a reasonable doubt. State v. Savage, 575 So. 2d 478, 1991 La. App. LEXIS 220 (Feb. 6, 1991), writ of certiorari denied by 586 So. 2d 556, 1991 La. LEXIS 2787 (La. 1991).

• Verdicts

•• General Overview. — Defendant’s motion to modify verdict from guilty of simple robbery to guilty of attempted felony theft would be denied where defendant used force or intimidation, even though he did not physically strike or shove a cashier or verbally threaten her during a robbery, where defendant was alone with the cashier, went behind the checkout counter, caused her not to “tempt” defendant by fully opening the cash drawer and revealing the bills, scared the cashier, “jerked” the drawer fully open, and was 50 pounds heavier and six inches taller than the cashier. State v. McCall, 577 So. 2d 764, 1991 La. App. LEXIS 641 (Apr. 3, 1991), writ of certiorari denied by 582 So. 2d 1304, 1991 La. LEXIS 2016 (La. 1991).

Pursuant to La. Code Crim. Proc. Ann. art. 821(E), the court vacated defendant’s conviction for possession of pentazocine with intent to distribute and remanded the case for the trial court to enter judgment for possession of pentazocine and to resentence defendant, where the evidence was sufficient for a possession conviction but not for an intent to distribute conviction, and where possession of pentazocine was a legislatively authorized responsive verdict under La. Code Crim. Proc. Ann. art. 814(A)(49) to a charge of possession with intent to distribute. State v. Hills, 498 So. 2d 240, 1986 La. App. LEXIS 8304 (Nov. 12, 1986), writ denied by 503 So. 2d 13, 1987 La. LEXIS 8706 (La. 1987).

Trial court properly denied defendant’s motion pursuant to La. Code Crim. Proc. Ann. art. 821(E) to modify the jury’s verdict of guilty of second degree murder, La. Rev. Stat. Ann. § 14:30.1, to guilty of manslaughter, La. Rev. Stat. Ann. § 14:31; the state did not have the affirmative burden of proving that defendant did not act in sudden passion or heat of blood, and defendant did not offer sufficient evidence to warrant such a finding. State v. Collier, 474 So. 2d 529, 1985 La. App. LEXIS 8696 (Aug. 12, 1985).

• Sentencing

•• Corrections, Modifications & Reductions

••• General Overview. — Defendant’s conviction was changed from second degree murder to the lesser included offense of manslaughter because the State failed to prove each and every element of the crime charged, specifically, the State failed to prove the corpus delicti of felony-murder as the commission of armed robbery was never established; the evidence offered by the State outside of the defendant’s confession for the purpose of proving that a robbery had indeed ocurred was purely circumstantial and moreover, at trial, one of the investigating officers testified that they did not find any tangible evidence that a robbery had occurred. State v. Miller, 448 So. 2d 137, 1984 La. App. LEXIS 8265 (Feb. 28, 1984), writ of certiorari denied by 449 So. 2d 1355, 1984 La. LEXIS 8950 (La. 1984).

•• Imposition

••• General Overview. — In an armed robbery case, a new sentencing hearing was necessary because the trial court failed to rule on a motion for post-verdict judgment of acquittal before imposing sentence, as required by La. Code Crim. Proc. Ann. arts. 821(A) and 873. State v. Ashford, 878 So. 2d 798, 2004 La. App. LEXIS 1769 (June 16, 2004), writ denied by La. 2004-2015, 891 So. 2d 667, 2005 La. LEXIS 55 (La. Jan. 7, 2005), remanded by La. App. 2005-0146, 913 So. 2d 160, 2005 La. App. LEXIS 1883 (La.App. 4 Cir. July 13, 2005).

Defendant’s sentence was improper where the record indicated that defendant’s motion for a new trial was denied months after, rather than at least 24 hours before, his sentencing; additionally, the record did not reflect that the motion for post-verdict judgment of acquittal had ever been considered, and thus the requirements of La. Code Crim. Proc. Ann. arts. 821(A), 853, and 873 were not met. State v. Davis, 859 So. 2d 776, 2003 La. App. LEXIS 2866 (Oct. 8, 2003).

••• Factors. — La. Code Crim. Proc. Ann. art. 821 provides that the sentencing of defendant immediately after denying his motion for post-verdict judgment of acquittal is proper where at least three days have elapsed between conviction and sentence, as required by La. Code Crim. Proc. Ann. art. 873. State v. Scott, 754 So. 2d 1108, 2000 La. App. LEXIS 237 (Feb. 16, 2000), writ denied by La. 2000-0723, 769 So. 2d 1219, 2000 La. LEXIS 2480 (La. Sept. 29, 2000).

•• Ranges. — In the defendant’s convictions for armed robbery, aggravated kidnapping, second degree kidnapping, and aggravated rape, defendant was properly sentenced under La. Const. art. 1, § 20, La. Rev. Stat. Ann. §§ 14:42, 14:44, 14:64, and La. Code Crim. Proc. Ann. art. 821, where consecutive sentences had been imposed, where the trial court carefully considered the sentencing guidelines, and aggravating circumstances were present. State v. George, 652 So. 2d 1382, 1995 La. App. LEXIS 798 (Apr. 5, 1995), writ of certiorari denied by La. 95-1151, 660 So. 2d 855, 1995 La. LEXIS 2379 (La. Sept. 29, 1995).

• Postconviction Proceedings

•• General Overview. — Although defendant did not file a motion for post-verdict judgment of acquittal pursuant to La. Code Crim. Proc. Ann. art. 821, on appeal the court nevertheless considered his arguments regarding the sufficiency of the evidence convicting him of driving while intoxicated (third offense). State v. Holladay, 873 So. 2d 855, 2004 La. App. LEXIS 1161 (May 12, 2004).

Question of the sufficiency of the evidence is properly raised by a motion for post-judgment verdict of acquittal under La. Code Crim. Proc. Ann. art. 821; nevertheless, an appellate court will consider sufficiency arguments even in the absence of such a motion, when issues are raised on appeal, both as to the sufficiency of the evidence and as to one or more trial errors, and the reviewing court should first determine the sufficiency of the evidence. State v. Anderson, 842 So. 2d 1222, 2003 La. App. LEXIS 1040 (Apr. 9, 2003).

Although a claim of insufficient evidence is better addressed by a motion for post-verdict judgment of acquittal filed in the trial court, pursuant to La. Code Crim. Proc. Ann. art. 821, it may also be raised by assignment of error on appeal. State v. Ratliff, 796 So. 2d 101, 2001 La. App. LEXIS 2030 (Sept. 26, 2001).

Even though defendant’s claim of insufficient evidence to support his conviction for aggravated rape should have been raised by a motion for a post-verdict judgment of acquittal, the appellate court reviewed the sufficiency of the evidence issue, which was raised solely by an assignment of error. State v. Hale, 793 So. 2d 1274, 2001 La. App. LEXIS 1961 (Sept. 17, 2001), writ denied by La. 2001-2946, 827 So. 2d 412, 2002 La. LEXIS 2996 (La. Oct. 14, 2002).

Even though defendant failed to file a motion for a post-verdict judgment of acquittal pursuant to La. Code Crim. Proc. Ann. art. 821, the appellate court considered defendant’s sufficiency arguments, in which he alleged that the prosecution failed to prove that the victim reasonably believed defendant was armed. State v. Wilson, 796 So. 2d 45, 2001 La. App. LEXIS 1905 (Aug. 22, 2001), vacated in part by, remanded by La. 2001-2815, 836 So. 2d 2, 2002 La. LEXIS 3351 (La. Nov. 22, 2002).

Defendant was not entitled to a post verdict judgment of acquittal under La. Code Crim. Proc. Ann. art. 821 because the State proved the element of identity, showing that defendant was the perpetrator of the alleged criminal acts. State v. Addison, 788 So. 2d 608, 2001 La. App. LEXIS 1140 (May 16, 2001), writ denied by La. 2001-1660, 814 So. 2d 549, 2002 La. LEXIS 1893 (La. Apr. 26, 2002), writ denied by 963 So. 2d 387, 2007 La. LEXIS 1887 (La. 2007).

Defendant was convicted of attempted first-degree murder upon sufficient evidence and defendant’s motion for a post-verdict judgment of acquittal was properly denied under La. Rev. Stat. Ann. §§ 14:10(1), 14:24, 14:27(A), 14:30(A)(3), and 15:438 and La. Code Crim. Proc. Ann. arts. 804(A) and 821 because the State provided the jury with sufficient evidence of defendant’s specific intent to kill that negated every possible hypothesis of innocence of defendant. State v. Mitchell, 772 So. 2d 78, 2000 La. LEXIS 2739 (Oct. 17, 2000).

Defendant’s motion for a post-verdict judgment of acquittal in a prosecution for second degree murder was properly denied under La. Const. art. V, § 10(B), La. Code Crim. Proc. Ann. art. 821, and La. Rev. Stat. Ann. §§ 14:10 and 14:30.1 because the evidence was sufficient where a witness consistently stated that she was able to observe the shooting at issue from her position. State v. Brown, 768 So. 2d 670, 2000 La. App. LEXIS 2182 (Sept. 27, 2000).

Even though the evidence was insufficient to support defendant’s conviction of first degree murder, discharge of defendant was neither necessary nor proper when the evidence did not support the verdict returned but supported a conviction on a lesser and included grade of the offense that had been legislatively authorized as a responsive verdict. State v. Bright, 776 So. 2d 1134, 2000 La. LEXIS 975 (Apr. 11, 2000), remanded by La. 02-2793, 875 So. 2d 37, 2004 La. LEXIS 1783 (La. May 25, 2004).

In order for defendant to challenge a conviction based on the insufficiency of the evidence, he should have proceeded by way of urging a motion for acquittal or a motion for post verdict judgment of acquittal under La. Code Crim. Proc. Ann. arts. 778 and 821; despite a procedural defect review of a case is permitted on appeal even if a motion is not properly raised when it is briefed pursuant to a formal assignment. State v. Ervin, 747 So. 2d 109, 1999 La. App. LEXIS 2448 (Sept. 22, 1999), writ denied by La. 1999-3201, 760 So. 2d 342, 2000 La. LEXIS 1223 (La. Apr. 20, 2000).

Under La. Code Crim. Proc. Ann. art. 821(B), defendant was not entitled to a post-verdict judgment of acquittal; where defendant was convicted of the aggravated murder of a 14-year old girl for killing her while raping her; where the evidence, viewed in a light most favorable to the State, reasonably permitted a finding of guilty because defendant confessed to the crime, and because the confession was corroborated by medical testimony that the victim was strangled and by the victim’s state of undress when her body was found. State v. Thibodeaux, 750 So. 2d 916, 1999 La. LEXIS 2231 (Sept. 8, 1999), writ of certiorari denied by 529 U.S. 1112, 120 S. Ct. 1969, 146 L. Ed. 2d 800, 2000 U.S. LEXIS 3243, 68 U.S.L.W. 3711 (2000).

The issue of the sufficiency of the evidence to convict was properly raised by a motion for post-verdict judgment of acquittal under La. Code Crim. Proc. Ann. art. 821. State v. Jackson, 726 So. 2d 1061, 1999 La. App. LEXIS 25 (Jan. 20, 1999), writ denied by La. 99-2250, 751 So. 2d 876, 1999 La. LEXIS 3443 (La. Dec. 17, 1999).

Although the record reflected that defendant did not file a motion for post-verdict judgment of acquittal, pursuant to La. Code Crim. Proc. Ann. art. 821, the court considered sufficiency arguments in the absence of such a motion. State v. Wilson, 714 So. 2d 126, 1998 La. App. LEXIS 1169 (May 13, 1998).

Trial court’s failure to rule on defendant’s motion for post verdict judgment of acquittal, motion for arrest of judgment, and motion for a new trial before sentencing him, as required by La. Code Crim. Proc. Ann. arts. 821, 861, 853 respectively, necessitated the vacating of defendant’s sentence and remanding for resentencing. State v. Wilson, 683 So. 2d 775, 1996 La. App. LEXIS 2246 (Oct. 1, 1996), remanded by La. App. 99-105, 742 So. 2d 957, 1999 La. App. LEXIS 2208 (La.App. 5 Cir. July 27, 1999).

Where defendant was armed with a large knife and plunged it five inches into the victim’s chest, there was sufficient evidence to prove that defendant intended to kill or cause great bodily harm to the victim beyond a reasonable doubt; accordingly, defendant was not entitled to post-conviction relief under La. Code Crim. Proc. Ann. art. 821. State v. Ruffins, 597 So. 2d 171, 1992 La. App. LEXIS 1018 (Apr. 8, 1992), writ of certiorari denied by 600 So. 2d 684, 1992 La. LEXIS 2270 (La. 1992).

The record did not indicate that defendant made a motion for post verdict judgment of acquittal; the record did contain an assignment of error which alleged the evidence was insufficient; the court was able to review the evidence pursuant to La. Code Crim. Proc. Ann. art. 821, even though the issue was improperly raised. State v. Jarvis, 569 So. 2d 163, 1990 La. App. LEXIS 2273 (Oct. 16, 1990), writ denied by La. 94-3013, 683 So. 2d 263, 1996 La. LEXIS 3107 (La. Nov. 8, 1996).

Pursuant to La. Code Crim. Proc. Ann. art. 821, in a sufficiency claim, the appropriate standard of review is whether, after viewing the evidence in the light most favorable to the prosecution, any rational trier of fact could have found the essential elements of the crime proven beyond a reasonable doubt. State v. Byars, 550 So. 2d 876, 1989 La. App. LEXIS 1655 (Sept. 27, 1989).

Court did not enter a judgment of conviction on the lesser included offense of simple robbery, pursuant to La. Code Crim. Proc. Ann. art. 821(E), on the ground that the State proved that defendant was guilty of armed robbery. The evidence showed that defendant pushed a cashier and took money from the cash register while his two companions overpowered a security guard and armed themselves with his gun. State v. Bridges, 545 So. 2d 655, 1989 La. App. LEXIS 1166 (June 7, 1989), writ of certiorari denied by 551 So. 2d 1316, 1989 La. LEXIS 2638 (La. 1989).

Defendant did not have a right to a hearing on his post conviction motion and the trial court properly denied the motion because there was sufficient evidence to support the conviction, and the defendant admitted that he took his client’s money without her consent. State v. Banks, 503 So. 2d 529, 1987 La. App. LEXIS 8582 (Feb. 4, 1987), vacated by 503 So. 2d 1007, 1987 La. LEXIS 8873 (La. 1987).

Defendant was not entitled to a post- verdict judgment of acquittal for forgery under La. Code Crim. Proc. Ann. art. 821 where defendant watched his friend sign her father’s name to a check made out to him, knew he had never worked for the father, and used the money to buy personal items. State v. Ford, 473 So. 2d 931, 1985 La. App. LEXIS 8695 (Aug. 12, 1985), writ of certiorari denied by 477 So. 2d 1123, 1985 La. LEXIS 9956 (La. 1985).

•• Arrest of Judgment. — Evidence that defendant stabbed an unarmed decedent six times, including once in the heart, supported a trial court decision to deny defendant’s motion for a post-verdict judgment of acquittal to reduce the second degree murder verdict to manslaughter, as authorized by La. Code Crim. Proc. Ann. art. 821(C). State v. Grisby, 450 So. 2d 1065, 1984 La. App. LEXIS 8841 (May 30, 1984), writ denied by La. 95-1592, 688 So. 2d 492, 1997 La. LEXIS 559 (La. Feb. 7, 1997).

•• Motions for New Trial. — Having reviewed the record for errors patent in a juvenile criminal proceeding, as required by La. Code Crim. Proc. Ann. art. 920, the appellate court determined that the trial judge failed to act on defendant’s motion for post-verdict judgment of acquittal, and because the Louisiana Children’s Code was silent as to such motions, the Code of Criminal Procedure controlled, pursuant to La. Code Crim. Proc. Ann. arts. 104 and 15; La. Code Crim. Proc. Ann. arts. 821 and 853 required that motions for post-verdict judgment of acquittal and for a new trial had to be disposed of before sentencing, so defendant’s conviction was conditionally affirmed, his sentence was vacated, and the case was remanded for a hearing on the post-conviction motion for re-sentencing if such motion was denied. State ex rel. T.J., 800 So. 2d 969, 2001 La. App. LEXIS 2206 (Oct. 17, 2001).

Motion for a new trial is not the proper vehicle to raise an argument relating to the sufficiency of the evidence; the proper vehicle to raise the sufficiency of evidence in the trial court is in a motion for post-verdict judgment of acquittal. State v. Ballay, 757 So. 2d 115, 2000 La. App. LEXIS 386 (Feb. 29, 2000), writ denied by La. 2000-0908, 790 So. 2d 13, 2001 La. LEXIS 1469 (La. Apr. 20, 2001).

Pursuant to La. Code Crim. Proc. Ann. art. 851(1), defendant’s motion for new trial after his conviction for armed robbery and second degree kidnapping centered around sufficiency of evidence and was properly raised in the trial court by a motion for post-verdict judgment of acquittal under La. Code Crim. Proc. Ann. art. 821. State v. Williams, 747 So. 2d 1256, 1999 La. App. LEXIS 3463 (Dec. 8, 1999), writ denied by La. 2000-0734, 775 So. 2d 441, 2000 La. LEXIS 3322 (La. Nov. 27, 2000), writ denied by La. 2000-0358, 778 So. 2d 588, 2001 La. LEXIS 91 (La. Jan. 5, 2001), writ denied by La. 2000-0360, 778 So. 2d 588, 2001 La. LEXIS 92 (La. Jan. 5, 2001), remanded by 249 Fed. Appx. 340, 2007 U.S. App. LEXIS 23012 (5th Cir. La. 2007).

In a conviction for second degree murder, the trial court did not err in its denial of defendant’s motions for a new trial and for a post-verdict judgment of acquittal under La. Code Crim. Proc. Ann. arts. 652, 821, 851(1), (2), (5), 858, and La. Rev. Stat. Ann. §§ 14:30.1(A)(1), 15:432, where the trial court did not abuse its discretion in refusing to charge the jury finding that the evidence did not preponderate in favor of the insanity defense and where a rational trier of fact could have found that defendant failed to prove by a preponderance of the evidence that he was legally insane at the time of the offense. State v. Campbell, 673 So. 2d 1061, 1996 La. App. LEXIS 530 (Mar. 13, 1996), writ of certiorari denied by La. 96-1785, 685 So. 2d 140, 1997 La. LEXIS 135 (La. Jan. 10, 1997), reversed by, remanded by 523 U.S. 392, 118 S. Ct. 1419, 140 L. Ed. 2d 551, 1998 U.S. LEXIS 2787, 66 U.S.L.W. 4258, 11 Fla. L. Weekly Fed. S 466, 98 Cal. Daily Op. Service 2945, 1998 Colo. J. C.A.R. 1950, 98 D.A.R. 4026, 172 A.L.R. Fed. 597 (1998).

Correct vehicle for asserting an argument regarding the insufficiency of the evidence was the motion for a post verdict judgment of acquittal under La. Code Crim. Proc. Ann. art. 821, or the motion for new trial under La. Code Crim. Proc. Ann. art. 851; however, an appellate court will address the issue, even when not properly raised, if it was briefed pursuant to formal assignment of error. State v. Girod, 653 So. 2d 664, 1995 La. App. LEXIS 601 (Mar. 15, 1995).

Where defendant was armed with a large knife and plunged it five inches into the victim’s chest, there was sufficient evidence to prove that defendant intended to kill or cause great bodily harm to the victim beyond a reasonable doubt; accordingly, defendant was not entitled to post-conviction relief under La. Code Crim. Proc. Ann. art. 821. State v. Ruffins, 597 So. 2d 171, 1992 La. App. LEXIS 1018 (Apr. 8, 1992), writ of certiorari denied by 600 So. 2d 684, 1992 La. LEXIS 2270 (La. 1992).

Motions for post verdict judgment of acquittal, La. Code Crim. Proc. Ann. art. 821, and for new trial were properly denied, because the evidence met the constitutional standard for sufficiency of the evidence and, under La. Code Crim. Proc. Ann. art. 814(A)(8), “guilty of attempted aggravated rape” was a responsive verdict to a charge of aggravated rape, La. Rev. Stat. Ann. § 14:42. State v. Isaac, 544 So. 2d 531, 1989 La. App. LEXIS 976 (May 10, 1989).

Trial court erred in granting a defendant’s post-verdict motion of acquittal because in denying the defendant’s motion for new trial by implication, it had to be assumed that the trial court had accepted the jury’s credibility determinations in favor of the victim’s version of the events and the victim’s testimony, along with other evidence, was sufficient to support the conviction. State v. Dupre, 537 So. 2d 1200, 1989 La. App. LEXIS 31 (Jan. 10, 1989), writ of certiorari denied by 541 So. 2d 891, 1989 La. LEXIS 1010 (La. 1989).

Trial court properly denied defendant’s motion for a new trial stating that he agreed with the jury’s interpretation of the evidence, and in finding the evidence legally sufficient to support defendant’s conviction for possession of stolen property. State v. Landry, 524 So. 2d 1261, 1988 La. App. LEXIS 758 (Mar. 2, 1988).

Pursuant to La. Code Crim. Proc. Ann. art. 821, the trial court did not err in denying defendant’s motion for an acquittal because the evidence was sufficient to prove that defendant committed second degree murder, as the evidence showed that defendant, while armed with a shot gun, approached the victim and fired a single shot which killed the victim and that the victim did nothing to provoke the shooting. State v. Brown, 522 So. 2d 1110, 1988 La. App. LEXIS 606 (Feb. 23, 1988), writ denied by 548 So. 2d 1222, 1989 La. LEXIS 2192 (La. 1989).

Although defendants’ motion for a directed verdict of acquittal was properly denied because under La. Code Crim. Proc. Ann. art. 778 there was no right to such relief in a jury trial, on appeal the court treated the motion as a motion for a new trial and reviewed the sufficiency of the evidence under La. Code Crim. Proc. Ann. art. 821(B). State v. Sheppard, 472 So. 2d 267, 1985 La. App. LEXIS 8732 (June 25, 1985).

•• Motions to Vacate Judgment. — Having reviewed the record for errors patent in a juvenile criminal proceeding, as required by La. Code Crim. Proc. Ann. art. 920, the appellate court determined that the trial judge failed to act on defendant’s motion for post-verdict judgment of acquittal, and because the Louisiana Children’s Code was silent as to such motions, the Code of Criminal Procedure controlled, pursuant to La. Code Crim. Proc. Ann. arts. 104 and 15; La. Code Crim. Proc. Ann. arts. 821 and 853 required that motions for post-verdict judgment of acquittal and for a new trial had to be disposed of before sentencing, so defendant’s conviction was conditionally affirmed, his sentence was vacated, and the case was remanded for a hearing on the post-conviction motion for re-sentencing if such motion was denied. State ex rel. T.J., 800 So. 2d 969, 2001 La. App. LEXIS 2206 (Oct. 17, 2001).

Under La. Code Crim. Proc. Ann. art. 821, the question of the sufficiency of the evidence is properly raised by a motion for post-verdict judgment of acquittal. State v. Davenport, 771 So. 2d 837, 2000 La. App. LEXIS 2679 (Nov. 1, 2000), writ denied by La. 2000-3294, 799 So. 2d 1150, 2001 La. LEXIS 3914 (La. Oct. 26, 2001).

Appellate review of defendant’s claim of insufficient evidence was required under La. Code Crim. Proc. Ann. art. 920 whether or not defendant exercised his option under La. Code Crim. Proc. Ann. art. 821 to move for a post verdict judgment of acquittal. State v. Thomas, 745 So. 2d 776, 1999 La. App. LEXIS 2954 (Oct. 27, 1999), writ denied by La. 2000-1008, 775 So. 2d 445, 2000 La. LEXIS 3338 (La. Nov. 27, 2000), writ denied by La. 2000-0242, 775 So. 2d 1076, 2000 La. LEXIS 3416 (La. Dec. 8, 2000).

The issue of the sufficiency of the evidence to convict was properly raised by a motion for post-verdict judgment of acquittal under La. Code Crim. Proc. Ann. art. 821. State v. Jackson, 726 So. 2d 1061, 1999 La. App. LEXIS 25 (Jan. 20, 1999), writ denied by La. 99-2250, 751 So. 2d 876, 1999 La. LEXIS 3443 (La. Dec. 17, 1999).

Where the appellate court found that the evidence, and defendant’s admission, when viewed in a light most favorable to the state, reasonably permitted a finding of defendant’s guilt, his motion for post verdict judgment of acquittal under La. Code Crim. Proc. Ann. art. 821 was properly denied. State v. Washington, 705 So. 2d 254, 1997 La. App. LEXIS 2844 (Dec. 10, 1997), writ denied by La. 98-0148, 718 So. 2d 430, 1998 La. LEXIS 1434 (La. May 8, 1998).

Viewed in the light most favorable to the prosecution as required by La. Code Crim. Proc. Ann. art. 821, the evidence established that defendant was a principal to the crime of armed robbery in violation of La. Rev. Stat. Ann. § 14:64, during which crime the car owner was murdered; hence, the evidence was legally sufficient for the jury to conclude that the state proved beyond a reasonable doubt that defendant, as a principal, was guilty of the crime of second degree murder committed during the perpetration of an armed robbery in violation of La. Rev. Stat. Ann. § 14:30.1. State v. Lavigne, 683 So. 2d 905, 1996 La. App. LEXIS 2731 (Nov. 8, 1996), writ denied by La. 2003-1440, 865 So. 2d 723, 2004 La. LEXIS 405 (La. Feb. 6, 2004).

Trial court’s failure to rule on defendant’s motion for post verdict judgment of acquittal as mandated by La. Code Crim. Proc. Ann. art. 821(A) was error patent requiring vacation of the judgment and remand. State v. Handley, 662 So. 2d 177, 1995 La. App. LEXIS 2741 (Oct. 6, 1995).

Under La. Code Crim. Proc. Ann. art. 821, the evidence was sufficient for defendant’s conviction of attempted second degree murder under La. Rev. Stat. Ann. §§ 14:27 and 30.1 because witnesses testified that defendant made eye contact with them before aiming and firing a gun at them. State v. Johnson, 671 So. 2d 461, 1995 La. App. LEXIS 2746 (Oct. 6, 1995), writ of certiorari denied by La. 95-2715, 667 So. 2d 1050, 1996 La. LEXIS 564 (La. Feb. 16, 1996).

Although defendant challenged the sufficiency of the evidence through assignment of error rather than through a motion for post-verdict judgment of acquittal, evidence presented at trial that defendant shot his gun more than once from a slow moving car into a crowd of people, and that he was not shooting into the air or into another direction in order to frighten the people, was sufficient to support a finding beyond a reasonable doubt that defendant was guilty of second degree murder. State v. Powell, 671 So. 2d 493, 1995 La. App. LEXIS 2743 (Oct. 6, 1995), writ of certiorari denied by La. 95-2710, 667 So. 2d 529, 1996 La. LEXIS 438 (La. Feb. 9, 1996).

Under La. Code Crim. Proc. Ann. art. 821 the trial court manifestly erred when it entered a post-verdict judgment of acquittal on the attempted aggravated burglary charge because the evidence was sufficient to convict and because the defendant did not have to be convicted of the underlying offense. State v. Guidry, 649 So. 2d 486, 1994 La. App. LEXIS 2976 (Nov. 2, 1994), writ of certiorari denied by La. 94-2953, 651 So. 2d 267, 1995 La. LEXIS 1938 (La. Mar. 17, 1995).

A defendant cannot raise the issue of insufficient evidence after being convicted of murder by direct appeal; rather, under La. Code Crim. Proc. Ann. art. 821, the proper method is to raise the issue of insufficient evidence by motion for post-verdict judgment of acquittal. State v. McCants, 644 So. 2d 752, 1994 La. App. LEXIS 2690 (Oct. 7, 1994).

Where defendants argued insufficiency of evidence to support their convictions on appeal, the proper procedure under La. Code Crim. Proc. Ann. art. 821 was a motion for postverdict judgment of acquittal; nevertheless, the appellate court considered the claim of insufficiency of the evidence which was briefed pursuant to a formal assignment of error. State v. All Pro Paint & Body Shop, 618 So. 2d 962, 1993 La. App. LEXIS 1610 (Apr. 23, 1993), reversed by La. 93-1316, 639 So. 2d 707, 1994 La. LEXIS 1869 (La. July 5, 1994).

The trial court was required under the provisions of La. Code Crim. Proc. Ann. arts. 821 and 853 to rule on defendant’s motions for new trial and post-verdict judgment of acquittal before sentencing; failure to do so constituted error patent, which necessitated that the sentence be vacated. State v. Jackson, 614 So. 2d 783, 1993 La. App. LEXIS 732 (Feb. 24, 1993).

Where there was conflicting testimony regarding factual matters, the resolution of which depended upon a determination of witness credibility, the issue was one of the weight of the evidence, not its sufficiency. State v. Voorhies, 590 So. 2d 776, 1991 La. App. LEXIS 2960 (Nov. 13, 1991).

Defendant’s sentence following his conviction for attempted possession of cocaine was vacated because the trial court record did not reflect that a presentence ruling on the motion for post verdict judgment of acquittal or in the alternative, for a modification of the trial court verdict was ever made, as mandated by La. Code Crim. Proc. Ann. art. 821(A). State v. Gray, 562 So. 2d 1171, 1990 La. App. LEXIS 1484 (May 31, 1990).

“Use of force” element of the crime of attempted molestation of a juvenile, La. Rev. Stat. Ann. § 14:81.2, was not satisfied where defendant touched the victim’s genitals; however, the jury, by returning a verdict of guilty to that offense necessarily found the existence of every essential element of the lesser and included crime of attempted indecent behavior with a juvenile, La. Rev. Stat. Ann. § 14:81, and the court modified the jury’s verdict by entering a judgment of conviction of the lesser included offense. State v. LeBlanc, 506 So. 2d 1197, 1987 La. LEXIS 9232 (May 18, 1987).

Post verdict judgment of acquittal was properly denied under La. Code Crim. Proc. Ann. art. 821 where the essential elements of the crime of attempted molestation of a juvenile were proved at trial. State v. Le Blanc, 497 So. 2d 387, 1986 La. App. LEXIS 8084 (Nov. 5, 1986), modified by, remanded by 506 So. 2d 1197, 1987 La. LEXIS 9232 (La. 1987).

Defendant was properly convicted of second degree murder, in violation of La. Rev. Stat. Ann. § 14:30.1, rather than manslaughter; a rational trier of fact, viewing the evidience in the light most favorable to the prosecution pursuant to La. Code Crim. Proc. Ann. art. 821(B), could have concluded that, even assuming the victim’s adavances toward defendant’s girlfriend suggested some provocation, defendant blood had actually cooled or that an average person’s blood would have cooled prior to the time defendant shot and killed the victim. State v. Vessell, 496 So. 2d 576, 1986 La. App. LEXIS 7880 (Oct. 15, 1986), writ of certiorari denied by 500 So. 2d 420, 1987 La. LEXIS 8336 (La. 1987).

• Appeals

•• Reversible Errors

••• General Overview. — Pursuant to La. Code Crim. Proc. Ann. art. 821(E), the court rendered a judgment convicting defendant of simple possession after the court reversed defendant’s conviction for possession of more than 200 grams of cocaine under La. Rev. Stat. Ann. § 40:967, where police officers discovered a package that was addressed to defendant’s home and that contained a large bag of cocaine, where the officers removed all but 2 grams of cocaine from the package before delivering it to defendant, but where the evidence showed that defendant had possession of only the 2 grams of cocaine left in the package. State v. Addison, 665 So. 2d 1224, 1995 La. App. LEXIS 3217 (Nov. 30, 1995).

Trial court’s failure to rule on defendant’s motion for post verdict judgment of acquittal as mandated by La. Code Crim. Proc. Ann. art. 821(A) was error patent requiring vacation of the judgment and remand. State v. Handley, 662 So. 2d 177, 1995 La. App. LEXIS 2741 (Oct. 6, 1995).

•• Reviewability

••• General Overview. — Where defendants argued insufficiency of evidence to support their convictions on appeal, the proper procedure under La. Code Crim. Proc. Ann. art. 821 was a motion for postverdict judgment of acquittal; nevertheless, the appellate court considered the claim of insufficiency of the evidence which was briefed pursuant to a formal assignment of error. State v. All Pro Paint & Body Shop, 618 So. 2d 962, 1993 La. App. LEXIS 1610 (Apr. 23, 1993), reversed by La. 93-1316, 639 So. 2d 707, 1994 La. LEXIS 1869 (La. July 5, 1994).

••• Preservation for Review

•••• General Overview. — Although defendant did not file a motion for post-verdict judgment of acquittal pursuant to La. Code Crim. Proc. Ann. art. 821, on appeal the court nevertheless considered his arguments regarding the sufficiency of the evidence convicting him of driving while intoxicated (third offense). State v. Holladay, 873 So. 2d 855, 2004 La. App. LEXIS 1161 (May 12, 2004).

In a criminal appeal, where the record showed that defendant had not filed a motion for post-verdict judgment of acquittal pursuant to La. Code Crim. Proc. Ann. art. 821, such failure did not preclude appellate review of the sufficiency of the evidence. State v. Crawford, 873 So. 2d 768, 2004 La. App. LEXIS 1077 (Apr. 27, 2004), writ denied by La. 2004-1744, 901 So. 2d 1083, 2005 La. LEXIS 1516 (La. May 6, 2005).

Appellate review of defendant’s claim of insufficient evidence was required under La. Code Crim. Proc. Ann. art. 920 whether or not defendant exercised his option under La. Code Crim. Proc. Ann. art. 821 to move for a post verdict judgment of acquittal. State v. Thomas, 745 So. 2d 776, 1999 La. App. LEXIS 2954 (Oct. 27, 1999), writ denied by La. 2000-1008, 775 So. 2d 445, 2000 La. LEXIS 3338 (La. Nov. 27, 2000), writ denied by La. 2000-0242, 775 So. 2d 1076, 2000 La. LEXIS 3416 (La. Dec. 8, 2000).

Defendant failed to challenge the sufficiency of the evidence before the trial court, but, because he did assign and brief the issue on appeal, the appellate court considered it; the proper procedure to raise an error re sufficiency of the evidence is to make a motion for a post-verdict judgment of acquittal. State v. Blackwell, 746 So. 2d 205, 1999 La. App. LEXIS 2965 (Oct. 27, 1999).

Although a motion for a post-verdict judgment of acquittal is not filed, a court may review a sufficiency of the evidence issue when it is raised solely by assignment of error. State v. Salter, 733 So. 2d 58, 1999 La. App. LEXIS 334 (Feb. 24, 1999), writ denied by La. 99-0990, 747 So. 2d 1114, 1999 La. LEXIS 2904 (La. Sept. 24, 1999).

In defendant’s appeal of his driving while intoxicated conviction, the court reviewed defendant’s argument on the sufficiency of the evidence although defendant did not file a motion for post-verdict judgment of acquittal pursuant to La. Code Crim. Proc. Ann. art. 821. State v. Minnifield, 727 So. 2d 1207, 1999 La. App. LEXIS 33 (Jan. 20, 1999), writ denied by La. 99-0516, 745 So. 2d 19, 1999 La. LEXIS 1855 (La. June 18, 1999).

Defendant may not split alternative and inconsistent defenses in different forums by raising one defense before the jury and when that fails, raising a second defense presupposing a different set of facts in an appellate court that is conducting sufficiency of the evidence review under La. Code Crim. Proc. Ann. art. 821(E). State v. Juluke, 725 So. 2d 1291, 1999 La. LEXIS 1 (Jan. 8, 1999), writ denied by La. 2001-3171, 825 So. 2d 1190, 2002 La. LEXIS 2824 (La. Sept. 30, 2002).

Proper method to raise the issue of insufficient evidence was by motion for post-verdict judgment of acquittal pursuant to La. Code Crim. Proc. Ann. art. 821; where the record does not indicate defendant made such a motion, but it does contain an assignment of error which alleges the evidence was not sufficient, a court will review the sufficiency of the evidence as though a motion for post-verdict judgment of acquittal had been filed under La. Code Crim. Proc. Ann. art. 821. State v. Allen, 677 So. 2d 709, 1996 La. App. LEXIS 1441 (June 28, 1996), writ of certiorari denied by La. 97-0025, 701 So. 2d 192, 1997 La. LEXIS 2967 (La. Oct. 3, 1997).

Correct vehicle for asserting an argument regarding the insufficiency of the evidence was the motion for a post verdict judgment of acquittal under La. Code Crim. Proc. Ann. art. 821, or the motion for new trial under La. Code Crim. Proc. Ann. art. 851; however, an appellate court will address the issue, even when not properly raised, if it was briefed pursuant to formal assignment of error. State v. Girod, 653 So. 2d 664, 1995 La. App. LEXIS 601 (Mar. 15, 1995).

Court could review the issue of the sufficiency of the evidence to convict defendant of simple burglary of a vehicle although defendant did not file a post verdict motion for a judgment of acquittal as required by La. Code Crim. Proc. Ann. art. 821, where defendant raised the issue by a formal assignment of error. State v. Stewart, 498 So. 2d 236, 1986 La. App. LEXIS 8308 (Nov. 12, 1986).


•• Right to Appeal

••• Defendants. — While the record did not indicate that defendant filed a motion for a post verdict judgment of acquittal, the record contained an assignment of error contending that the evidence was insufficient to sustain a verdict of guilty of armed robbery; appellate review was mandated whether or not defendant exercised his option to move for a post verdict judgment of acquittal in the trial court. State v. Barber, 749 So. 2d 917, 1999 La. App. LEXIS 3710 (Dec. 30, 1999), writ denied by La. 2000-0519, 775 So. 2d 441, 2000 La. LEXIS 3321 (La. Nov. 27, 2000).

An appellate court found that it had the obligation to review a sufficiency issue when the issue was raised solely by an assignment of error under La. Code Crim. Proc. Ann. arts. 920 and 921 rather than by motion for post-verdict judgment of acquittal under La. Code Crim. Proc. Ann. art. 821, even though it could have opted not to review. State v. Green, 691 So. 2d 1273, 1997 La. App. LEXIS 363 (Feb. 26, 1997).

•• Standards of Review

••• General Overview. — Evidence was sufficient to satisfy the standard codified in La. Code Crim. Proc. Ann. art. 821 to find defendant guilty as charged of being a principal to distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A)(1), where cocaine was a schedule II controlled substance under La. Rev. Stat. Ann. § 40:964, and a juror could have found that defendant acted as a principal, as defined by La. Rev. Stat. Ann. § 14:24, by facilitating and acting as a lookout, based upon the testimony of the undercover police officer and the videotape the officer made of the transaction. State v. Slocum, 791 So. 2d 143, 2001 La. App. LEXIS 1712 (June 27, 2001).

Evidence was sufficient to satisfy the standard codified in La. Code Crim. Proc. Ann. art. 821 to find defendant guilty as charged of being a principal to distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A)(1), where, after viewing the evidence in the light most favorable to the prosecution, including police officer testimony and videotape of the transaction, any rational trier of fact could have found the essential elements of the crime beyond a reasonable doubt despite some inconsistencies in the police report. State v. Slocum, 791 So. 2d 143, 2001 La. App. LEXIS 1712 (June 27, 2001).

Defendant’s conviction for possession with intent to distribute cocaine in violation of La. Rev. Stat. Ann. § 40:967(A)(1) was reversed because the State failed to prove the intent to distribute element beyond a reasonable doubt as required by La. Code Crim. Proc. Ann. art. 821, where the main evidence of intent to distribute consisted of the quantity of cocaine seized and defendant’s possession of cash and a beeper at the time of his arrest, where the quantity of drug and cash seized was not so large that no other inference was possible. State v. Young, 764 So. 2d 998, 2000 La. App. LEXIS 1030 (Mar. 31, 2000).

Standard of review for the sufficiency of the evidence is whether, viewing the evidence in the light most favorable to the prosecution, a rational trier of fact could conclude the state proved the essential elements of the crime beyond a reasonable doubt; the standard of review incorporated in La. Code Crim. Proc. Ann. art. 821 is an objective standard for testing the overall evidence, both direct and circumstantial, for reasonable doubt. State v. Houston, 754 So. 2d 256, 1999 La. App. LEXIS 2682 (Sept. 24, 1999).

Although the record did not reflect that defendant filed a motion for post-verdict judgment of acquittal, pursuant to La. Code Crim. Proc. Ann. art. 821, the appellate court considered the sufficiency of evidence arguments raised by defendant on appeal. State v. King, 741 So. 2d 108, 1999 La. App. LEXIS 1316 (May 5, 1999).

Pursuant to La. Code Crim. Proc. Ann. art. 821, a claim of insufficient evidence is better addressed by a motion for post-verdict judgment of acquittal filed in the trial court, but it may also be raised by assignment of error on appeal. State v. McKinney, 728 So. 2d 1009, 1999 La. App. LEXIS 339 (Feb. 24, 1999).

In assessing the sufficiency of evidence the reviewing court must determine whether viewing the evidence in the light most favorable to the prosecution, any rational trier of fact could have found the defendant guilty beyond a reasonable doubt. State v. Davis, 540 So. 2d 600, 1989 La. App. LEXIS 501 (Mar. 15, 1989).

Where defendant alleged insufficiency of evidence for his conviction, no error existed where, viewing the evidence in the light most favorable to the prosecution, any rational trier of fact could have concluded that the essential elements of the crime were proven beyond a reasonable doubt under La. Code Crim. Proc. Ann. art. 821. State v. Williams, 521 So. 2d 629, 1988 La. App. LEXIS 658 (Feb. 23, 1988).

A defendant was improperly found guilty of theft of property valued over five hundred dollars, after money turned up missing from a check cashing business, because the state introduced no physical evidence connecting defendant with the crime; several other people were unaccounted for and had access to keys to the business. State v. Baham, 509 So. 2d 795, 1987 La. App. LEXIS 9847 (June 23, 1987).

Defendant was properly convicted of forgery pursuant to La. Code Crim. Proc. Ann. art. 821 because the state proved that defendant altered a check, as the handwriting expert concluded, after analyzing defendant’s handwriting and the handwriting on the check, that defendant wrote the information on the check and forged the signatures. State v. Delatte, 504 So. 2d 1067, 1987 La. App. LEXIS 8916 (Mar. 4, 1987).

Where the proper method to raise the insufficiency of evidence was by motion for post verdict judgment of acquittal pursuant to La. Code Crim. Proc. Ann. art. 821, the reviewing court, in spite of defendant’s failure to proceed properly, considered the evidence to determine whether or not it met the constitutional standard; under La. Rev. Stat. Ann. § 15:438, the finder of fact was satisfied that the overall evidence excluded every reasonable hypothesis of innocence where defendant admittedly had no permission to be in the mobile home and forced entry was apparent. State v. Scott, 496 So. 2d 571, 1986 La. App. LEXIS 7899 (Oct. 15, 1986), remanded by, writ denied in part by 501 So. 2d 766, 1987 La. LEXIS 8595 (La. 1987).

••• Clearly Erroneous Review

•••• General Overview. — Defendant’s motion for post-verdict judgment of acquittal under La. Code Crim. Proc. Ann. art. 821 was properly denied where the evidence, viewed in a light most favorable to the State, did not reasonably permit a finding of guilty. State v. Johnson, 704 So. 2d 1269, 1997 La. App. LEXIS 2840 (Dec. 10, 1997), writ denied by La. 98-0382, 719 So. 2d 1054, 1998 La. LEXIS 2172 (La. June 26, 1998).

••• Substantial Evidence

•••• General Overview. — Where the evidence showed that defendant failed to get medical help for a victim after a shooting, placed the body in a trunk of a car, discarded bloodstained clothing, buried the victim in a remote area, fled the state, and told several different accounts of what happened, there was sufficient evidence to support a conviction for second degree murder; moreover, the State was not required to prove specific intent since it could have been inferred from the circumstances. State v. James, 873 So. 2d 858, 2004 La. App. LEXIS 1160 (May 12, 2004).

There was sufficient evidence to support a conviction for attempted cruelty to the infirm where the evidence showed that defendant allowed a mother to lie on a couch filled with feces, urine, and pus for three months; even though the mother resisted efforts at medical treatment, defendant’s failure to intervene on the mother’s behalf amounted to criminal negligence. State v. Smith, 870 So. 2d 618, 2004 La. App. LEXIS 978 (Apr. 14, 2004).

There was sufficient evidence to support a conviction for second degree murder where two witnesses and an accomplice testified that defendant ran away from the scene of an attempted robbery after shooting a victim in the head at close range; the jury was free to reject defendant’s testimony that the partially disabled victim was the aggressor, and the fact that a gun was fired at close range was sufficient to establish a specific intent to commit the crime. State v. Walker, 870 So. 2d 442, 2004 La. App. LEXIS 834 (Apr. 7, 2004).

Appellate court held the evidence was sufficient to convict defendant of possession of a controlled substance, where defendant appeared to be involved in a drug deal when the police first saw him, he evaded the police, and no one else but defendant was in the area where the drugs were found. State v. Brown, 868 So. 2d 289, 2004 La. App. LEXIS 592 (Mar. 12, 2004), writ denied by La. 2004-2216, 903 So. 2d 445, 2005 La. LEXIS 1877 (La. June 3, 2005).

After a nearby stabbing, where officers followed a blood trail to a house and according to the State, defendant told police several times that the house was defendant’s, and that defendant had the only key to the residence; thus, where blood was found upon the floor of the house, and a consensual search for the stabbing suspect turned up cocaine in a closet, the appellate court held substantial evidence supported the finding that defendant had constructive possession of the cocaine, because it was subject to defendant’s dominion and control. State v. Holland, 862 So. 2d 448, 2003 La. App. LEXIS 3350 (Dec. 10, 2003).

Defense argued that the State failed to prove each element of La. Rev. Stat. Ann. § 14:30(A)(3), which required that the perpetrator have a specific intent to kill, but clearly, the State proved that defendant’s discharge of a firearm at close range, while directly aimed at one son (left a paraplegic), and the son’s father (who was killed), was indicative of a specific intent to kill or inflict great bodily harm upon more than one person; further, the fact that defendant was the perpetrator was proved by eyewitness testimony from the wounded son and the other 11 year-old son at the scene, both of whom positively identified defendant in court. State v. Turner, 859 So. 2d 911, 2003 La. App. LEXIS 2985 (Oct. 29, 2003), writ of certiorari denied by La. 2003-3400, 871 So. 2d 347, 2004 La. LEXIS 1019 (La. Mar. 26, 2004).

Court affirmed defendant’s conviction of aggravated rape in violation of La. Rev. Stat. Ann. § 14:42(A)(4), because the evidence showed that: (1) The victim informed her mother and her mother’s friend of the incident, (2) a rape examination was performed on the victim which showed evidence of vaginal penetration, (3) the victim was also seen by a forensic interviewer who testified that the victim showed the interviewer what defendant had done, and (4) search of defendant’s home revealed a white rag in defendant’s bedroom, similar to the one the victim claimed was used to blindfold her, and also found was a pair of the victim’s underwear that had been soiled with defendant’s semen; although defendant claimed that defendant did not rape the victim and instead only used the victim’s underwear to wipe himself, the court, in reviewing the evidence in accordance with La. Code Crim. Proc. Ann. art. 821 and La. Const. art. V, § 10(B), still found that the weight of the evidence supported the conviction. State v. Plunkett, 855 So. 2d 831, 2003 La. App. LEXIS 2443 (Sept. 12, 2003), writ of certiorari denied by La. 2003-2943, 867 So. 2d 688, 2004 La. LEXIS 563 (La. Feb. 13, 2004).

Where no one testified about the weight of the drugs, just that the eight packages, six of which were recovered from defendant’s brother pursuant to the traffic stop, were “small,” the assistant chief opined that the approximate street value of the amount of one of the bags of marijuana confiscated from defendant and defendant’s brother would have been $20 to $25, and the grass was packaged in baggies, a product ubiquitous to the drug trade, the appellate court held that viewing the totality of evidence in the light most favorable to the prosecution, all the elements of the crime of possession of marijuana with intent to distribute were present. State v. Sanders, 842 So. 2d 1260, 2003 La. App. LEXIS 1075 (Apr. 11, 2003), writ denied by La. 2003-1695, 872 So. 2d 516, 2004 La. LEXIS 1731 (La. May 14, 2004).

Where defendant assaulted, attempted to rape, threatened, and concealed a victim after a violent sexual assault, there was sufficient evidence of specific intent presented to support his conviction for attempted second degree murder. State v. Graham, 845 So. 2d 416, 2003 La. App. LEXIS 352 (Feb. 14, 2003), writ of certiorari denied by La. 2003-1716, 861 So. 2d 557, 2003 La. LEXIS 3720 (La. Dec. 19, 2003).

Where the state failed to provide sufficient evidence that the marijuana in defendant’s possession evidenced a specific intent to distribute, the court vacated the conviction and entered a verdict of guilty on the lesser charge of simple possession of marijuana. State v. Gilbert, 839 So. 2d 250, 2003 La. App. LEXIS 88 (Jan. 28, 2003).

Although defendant never made a post verdict motion for acquittal, as required to challenge the sufficiency of the evidence, the appellate court reviewed the sufficiency of the evidence in his trial for attempted manslaughter and assault when the issue was raised as only an assignment of error. State v. Willis, 823 So. 2d 1072, 2002 La. App. LEXIS 2590 (Aug. 14, 2002), writ denied by La. 2003-0919, 870 So. 2d 262, 2004 La. LEXIS 1267 (La. Apr. 8, 2004).

Even though defendant properly raised the question of sufficiency by a motion for post-verdict judgment of acquittal, pursuant to La. Code Crim. Proc. Ann. art. 821, the evidence was sufficient to convict defendant of simple kidnapping, a violation of La. Rev. Stat. Ann. § 14:45, and of simple robbery, a violation of La. Rev. Stat. Ann. § 14:65; while there were clearly discrepancies in the victim’s testimony and statement to police, the act of defendant in ordering the victim to drive him to another place satisfied the element of force and intimidation, and the victim testified that defendant ordered him to turn over his cash and his driver’s license. State v. Joseph, 802 So. 2d 735, 2001 La. App. LEXIS 2215 (Oct. 17, 2001), writ denied by La. 2002-0232, 831 So. 2d 979, 2002 La. LEXIS 3712 (La. Dec. 13, 2002).

Even though defendant’s claim of insufficient evidence to support his conviction for aggravated rape should have been raised by a motion for a post-verdict judgment of acquittal, the appellate court reviewed the sufficiency of the evidence issue, which was raised solely by an assignment of error. State v. Hale, 793 So. 2d 1274, 2001 La. App. LEXIS 1961 (Sept. 17, 2001), writ denied by La. 2001-2946, 827 So. 2d 412, 2002 La. LEXIS 2996 (La. Oct. 14, 2002).

Relevant inquiry when reviewing a conviction for the sufficiency of the evidence is whether, upon viewing the evidence in the light most favorable to the prosecution, any rational trier of fact could have found the essential elements of the crime proven beyond a reasonable doubt, and that standard is applicable in cases involving both direct and circumstantial evidence; in the absence of internal contradiction or irreconcilable conflict with physical evidence, one witness’ testimony, if believed by the trier of fact, is sufficient support for a requisite factual conclusion, and the appellate court will not assess the witness’ credibility or reweigh the evidence to overturn the fact finder’s determination of guilt; the State of Louisiana sufficiently negated any reasonable probability that another person had committed the crime by presenting the results of the DNA testing, which established a 99.99 percent probability that defendant was the father of his half-sister’s baby, and defendant’s confession to the arresting officers, in which he admitted to having sex with his half-sister while he was intoxicated. State v. Hale, 793 So. 2d 1274, 2001 La. App. LEXIS 1961 (Sept. 17, 2001), writ denied by La. 2001-2946, 827 So. 2d 412, 2002 La. LEXIS 2996 (La. Oct. 14, 2002).

Even though defendant failed to file a motion for a post-verdict judgment of acquittal pursuant to La. Code Crim. Proc. Ann. art. 821, the appellate court considered defendant’s sufficiency arguments, in which he alleged that the prosecution failed to prove that the victim reasonably believed defendant was armed. State v. Wilson, 796 So. 2d 45, 2001 La. App. LEXIS 1905 (Aug. 22, 2001), vacated in part by, remanded by La. 2001-2815, 836 So. 2d 2, 2002 La. LEXIS 3351 (La. Nov. 22, 2002).

Although defendant failed to file a post verdict judgment of acquittal challenging the sufficiency of the evidence pursuant to La. Code Crim. Proc. Ann. art. 821, such failure did not preclude appellate review of the sufficiency of the evidence. State v. Williams, 786 So. 2d 805, 2001 La. App. LEXIS 803 (Apr. 11, 2001), writ denied by La. 2001-1377, 812 So. 2d 646, 2002 La. LEXIS 1017 (La. Mar. 28, 2002).

Under La. Code Crim. Proc. Ann. art. 821(E) and the Jackson standard of appellate review, the court was precluded from considering alternative theories as to what defendant’s intent was other than those he presented to the jury at trial. State v. Hutcherson, 785 So. 2d 140, 2001 La. App. LEXIS 664 (Apr. 4, 2001).

There was sufficient evidence under La. Code Crim. Proc. Ann. art. 821 to convict defendant of possession of a firearm by a convicted felon, a violation of La. Rev. Stat. Ann. § 14:95.1. Defendant’s identity as a felon was established through the testimony of the prosecutor who represented the State when he pled guilty to first degree robbery, and through fingerprint evidence that compared prints that were taken in court with those that were in police records of the prior conviction. State v. Morris, 770 So. 2d 908, 2000 La. App. LEXIS 2923 (Nov. 3, 2000), writ denied by La. 2000-3293, 799 So. 2d 496, 2001 La. LEXIS 3996 (La. Oct. 12, 2001), writ of certiorari denied by 535 U.S. 934, 122 S. Ct. 1311, 152 L. Ed. 2d 220, 2002 U.S. LEXIS 1637, 70 U.S.L.W. 3577 (2002).

There was sufficient evidence under La. Code Crim. Proc. Ann. art. 821 to convict defendant of second degree murder, a violation of La. Rev. Stat. Ann. § 14:30.1(A), and aggravated kidnapping, a violation of La. Rev. Stat. Ann. § 14:44. Although largely circumstantial, the evidence was competent under La. Rev. Stat. Ann. § 15:438 and showed that a reasonable person in the victim’s place could have believed, when confronted by a man desperate to get away and armed with a very large gun, that she would not have been safely released unless she complied with his demands. Because the victim is dead, requiring additional evidence that defendant expressly announced to the victim she would not be released unless she complied with his demands is overly technical and unnecessary. State v. Morris, 770 So. 2d 908, 2000 La. App. LEXIS 2923 (Nov. 3, 2000), writ denied by La. 2000-3293, 799 So. 2d 496, 2001 La. LEXIS 3996 (La. Oct. 12, 2001), writ of certiorari denied by 535 U.S. 934, 122 S. Ct. 1311, 152 L. Ed. 2d 220, 2002 U.S. LEXIS 1637, 70 U.S.L.W. 3577 (2002).

There was sufficient evidence under La. Code Crim Proc. Ann. art. 821 to convict defendant of armed robbery, a violation of La. Rev. Stat. Ann. § 14:64. In addition to co-defendants’ testimony of their robbery plans, a witness’s testimony clearly established that he committed the robber’s features to memory and that his identification of defendant, which was corroborated, as the man who forced him to open a safe at gunpoint was certain. State v. Morris, 770 So. 2d 908, 2000 La. App. LEXIS 2923 (Nov. 3, 2000), writ denied by La. 2000-3293, 799 So. 2d 496, 2001 La. LEXIS 3996 (La. Oct. 12, 2001), writ of certiorari denied by 535 U.S. 934, 122 S. Ct. 1311, 152 L. Ed. 2d 220, 2002 U.S. LEXIS 1637, 70 U.S.L.W. 3577 (2002).

Under La. Code Crim. Proc. Ann. art. 821, review of questions of fact is limited to the sufficiency of the evidence and, under La. Const. art. V, §§ 5(C) and 10(B), does not extend to credibility determinations made by the trier of fact; the court found that the evidence of defendant’s knowledge and involvement in facilitating a sale of cocaine for an undercover officer was sufficient for the jury to have reasonably concluded that, under the standards of La. Rev. Stat. Ann. §§ 40:961(14), 40:964, and 40:967, he was guilty of distribution and possession of a controlled substance and of conspiracy under La. Rev. Stat. Ann. §§ 14:24 and 14:26. State v. Williams, 768 So. 2d 728, 2000 La. App. LEXIS 2200 (Sept. 27, 2000), writ of certiorari denied by La. 2000-3099, 798 So. 2d 963, 2001 La. LEXIS 2903 (La. Oct. 5, 2001).

Defendant’s conviction on two counts of second degree murder in violation of La. Rev. Stat. Ann. § 14:30.1 and sentence of life imprisonment on each count were proper where the evidence presented was sufficient to support his conviction as required under La. Code Crim. Proc. Ann. art. 821(B). State v. McGrew, 769 So. 2d 782, 2000 La. App. LEXIS 2180 (Sept. 26, 2000), writ denied by La. 2000-2852, 799 So. 2d 492, 805 So. 2d 1196, 2001 La. LEXIS 4042 (La. Oct. 12, 2001).

The criteria for evaluating sufficiency of evidence, as embodied in La. Code Crim. Proc. Ann. art. 821, is whether, upon viewing the evidence in the light most favorable to the prosecution, any rational trier of fact could have found all the elements of the crime proved beyond a reasonable doubt. State v. Charleston, 764 So. 2d 322, 2000 La. App. LEXIS 1705 (June 23, 2000), writ denied by La. 2000-2603, 796 So. 2d 672, 2001 La. LEXIS 2809 (La. Sept. 14, 2001).

Pursuant to La. Code Crim. Proc. Ann. art. 821, the standard of review of a conviction is an objective standard for testing the overall evidence, both direct and circumstantial, for reasonable doubt. State v. Kelly, 747 So. 2d 760, 1999 La. App. LEXIS 3740 (Dec. 28, 1999).

Evidence that defendant was hiding a vodka bottle, that he was driving his vehicle in an erratic manner, that he had slurred speech, and that he failed the field sobriety test was sufficient to support a finding that defendant was guilty of driving under the influence. State v. Worachek, 743 So. 2d 1269, 1999 La. App. LEXIS 3135 (Nov. 5, 1999), affirmed by La. App. 2001-1733, 818 So. 2d 795, 2002 La. App. LEXIS 983 (La.App. 1 Cir. Apr. 11, 2002).

Standard of review for the sufficiency of the evidence to uphold a conviction is whether, when viewing the evidence in the light most favorable to the prosecution, a rational trier of fact could conclude the State proved the essential elements of the crime and the defendant’s identity as the perpetrator of that crime beyond a reasonable doubt; the standard of review incorporated in La. Code Crim. Proc. Ann. art. 821 is an objective standard for testing the overall evidence, both direct and circumstantial, for reasonable doubt. State v. Johnson, 745 So. 2d 217, 1999 La. App. LEXIS 3138 (Nov. 5, 1999), writ denied by La. 2000-0829, 774 So. 2d 971, 2000 La. LEXIS 3210 (La. Nov. 13, 2000).

Defendant failed to challenge the sufficiency of the evidence before the trial court, but, because he did assign and brief the issue on appeal, the appellate court considered it; the proper procedure to raise an error re sufficiency of the evidence is to make a motion for a post-verdict judgment of acquittal. State v. Blackwell, 746 So. 2d 205, 1999 La. App. LEXIS 2965 (Oct. 27, 1999).

Proper standard of appellate review for the sufficiency of the evidence claim is whether, after viewing the evidence in the light most favorable to the prosecution, a rational trier of fact could have found the essential elements of the crime proven beyond a reasonable doubt. State v. Craig, 747 So. 2d 604, 1999 La. App. LEXIS 2337 (Aug. 18, 1999).

In defendant’s appeal of his first degree murder conviction, in which he challenged the sufficiency of the evidence, the standard of review was whether any rational trier of fact could find that the State proved all elements of the crime beyond a reasonable doubt. State v. Smith, 740 So. 2d 675, 1999 La. App. LEXIS 1335 (May 5, 1999), writ denied by La. 2000-1404, 785 So. 2d 840, 2001 La. LEXIS 657 (La. Feb. 16, 2001).

Under La. Code Crim. Proc. Ann. art. 821(B), the court reviewed defendant’s challenge to the sufficiency of the evidence to convict him of possession of a firearm by a convicted felon by considering whether, after viewing the evidence in the light most favorable to the prosecution, any rational trier of fact could have found the essential elements of the crime beyond a reasonable doubt. State v. Sims, 734 So. 2d 813, 1999 La. App. LEXIS 1090 (Apr. 1, 1999).

Relevant inquiry, under La. Code Crim. Proc. Ann. art. 821, when reviewing a conviction for the sufficiency of the evidence is whether, upon viewing the evidence in the light most favorable to the prosecution, any rational trier of fact could have found the essential elements of the crime proven beyond a reasonable doubt; that standard is applicable in cases involving both direct and circumstantial evidence. State v. Bush, 733 So. 2d 49, 1999 La. App. LEXIS 332 (Feb. 24, 1999), writ denied by La. 99-1010, 747 So. 2d 536, 1999 La. LEXIS 2301 (La. Sept. 3, 1999).

Defendant may not split alternative and inconsistent defenses in different forums by raising one defense before the jury and when that fails, raising a second defense presupposing a different set of facts in an appellate court that is conducting sufficiency of the evidence review under La. Code Crim. Proc. Ann. art. 821(E). State v. Juluke, 725 So. 2d 1291, 1999 La. LEXIS 1 (Jan. 8, 1999), writ denied by La. 2001-3171, 825 So. 2d 1190, 2002 La. LEXIS 2824 (La. Sept. 30, 2002).

Defendant’s motion pursuant to La. Code Crim. Proc. Ann. art. 821 was properly denied where, upon reviewing the evidence in a light most favorable to the prosecution, the evidence was sufficient to convict defendant of felony theft, a violation of La. Rev. Stat. Ann. § 14:67(B)(1), because defendant posed as a representative of drug organizations or the sheriff’s office, solicited funds from businesses for the publication of an anti-drug booklet, failed to produce the pamphlet or to return the funds, and spent the bulk of the collected funds on personal expenses; even though defendant and his witness claimed to have visited printing shops, he spent no funds on publication or layout costs, and his total conduct demonstrated beyond a reasonable doubt that he intended to deprive the businesses of their money permanently. State v. Clower, 715 So. 2d 101, 1998 La. App. LEXIS 1616 (June 24, 1998).

Where a defendant had forced his estranged wife into his car, beat her up, raped her, and shot her with a shotgun, charges of attempted second degree murder, aggravated rape, and aggravated kidnapping were not improperly joined in a single three-count indictment and a trial court did not abuse its discretion in refusing to sever them. State v. Shipp, 712 So. 2d 230, 1998 La. App. LEXIS 738 (Apr. 8, 1998), writ denied by La. 98-1199, 724 So. 2d 775, 1998 La. LEXIS 2913 (La. Sept. 25, 1998).

Appellate review for sufficiency of evidence, pursuant to La. Code Crim. Proc. Ann. art. 821, is where, after viewing the evidence in the light most favorable to the prosecution, the court determines whether any rational trier of fact could have found the essential elements of the crime proven beyond a reasonable doubt. State v. Shaw, 708 So. 2d 509, 1998 La. App. LEXIS 269 (Feb. 25, 1998).

Appellate review for sufficiency of evidence, pursuant to La. Code Crim. Proc. Ann. art. 821, is applicable in cases involving both direct and circumstantial evidence. State v. Shaw, 708 So. 2d 509, 1998 La. App. LEXIS 269 (Feb. 25, 1998).

Where defendant was convicted of aggravated battery, the court rendered a judgment of conviction on a lesser-included responsive offense because the court found that the evidence did not support a conviction for aggravated battery but supported a conviction for simple battery. State v. Dunn, 709 So. 2d 852, 1998 La. App. LEXIS 271 (Feb. 25, 1998).

Under La. Code Crim. Proc. Ann. art. 821, the standard of review for the sufficiency of the evidence to uphold a conviction is whether viewing the evidence in the light most favorable to the state, a trier of fact could concluded that the elements of a crime were established beyond a reasonable doubt. State v. Crochet, 693 So. 2d 1300, 1997 La. App. LEXIS 1432 (May 9, 1997), writ denied by La. 97-1547, 703 So. 2d 1305, 1997 La. LEXIS 3631 (La. Nov. 21, 1997).

Defendant’s claim of insufficient evidence was denied, where he failed to file a motion for post verdict judgment of acquittal as required under La. Code Crim. Proc. Ann. art. 821 to properly raise the issue. State v. Bryant, 694 So. 2d 556, 1997 La. App. LEXIS 1398 (May 7, 1997).

In reviewing defendant’s conviction for second degree murder, the evidence was viewed in the light most favorable to the prosecution to determine any rational trier of fact could have found the essential elements of the crime proven beyond a reasonable doubt, as required by La. Code Crim. Proc. Ann. art. 821. State v. Rhodes, 688 So. 2d 628, 1997 La. App. LEXIS 62 (Jan. 22, 1997), writ of certiorari denied by La. 97-0753, 701 So. 2d 980, 1997 La. LEXIS 2882 (La. Sept. 26, 1997).

Where law enforcement found the pistol in defendant’s residence under a cushion of a couch where defendant had been sitting, and the State proved that he owned the house, but defendant contended that the gun was his girlfriend’s, the appellate court ruled that defendant could be guilty of possession even if he were not the gun’s owner; control needed only to be temporary in nature and could be shared. State v. Wesley, 685 So. 2d 1169, 1996 La. App. LEXIS 3040 (Dec. 13, 1996), writ denied by La. 97-0279, 703 So. 2d 603, 1997 La. LEXIS 3192 (La. Oct. 10, 1997).

Viewed in the light most favorable to the prosecution as required by La. Code Crim. Proc. Ann. art. 821, the evidence established that defendant was a principal to the crime of armed robbery in violation of La. Rev. Stat. Ann. § 14:64, during which crime the car owner was murdered; hence, the evidence was legally sufficient for the jury to conclude that the state proved beyond a reasonable doubt that defendant, as a principal, was guilty of the crime of second degree murder committed during the perpetration of an armed robbery in violation of La. Rev. Stat. Ann. § 14:30.1. State v. Lavigne, 683 So. 2d 905, 1996 La. App. LEXIS 2731 (Nov. 8, 1996), writ denied by La. 2003-1440, 865 So. 2d 723, 2004 La. LEXIS 405 (La. Feb. 6, 2004).

The standard of review for the sufficiency of evidence to uphold a conviction is whether or not, viewing the evidence in the light most favorable to the prosecution, a rational trier of fact could conclude that the state proved the essential elements of the crime beyond a reasonable doubt as set forth in La. Code Crim. Proc. Ann. art. 821. State v. Billiot, 1996 La. App. LEXIS 2210 (Sept. 27, 1996).

La. Code Crim. Proc. Ann. art. 821 embodies the applicable standard in evaluating the sufficiency of the evidence, which is whether, upon viewing the evidence in a light most favorable to the prosecution, any rational trier of fact could find that the state proved all elements of the crime beyond a reasonable doubt; such standard is to be applied in cases involving both direct and circumstantial evidence. State v. Harris, 679 So. 2d 549, 1996 La. App. LEXIS 1653 (Aug. 21, 1996), writ of certiorari denied by La. 96-2954, 701 So. 2d 975, 1997 La. LEXIS 3117 (La. Sept. 26, 1997).

Where defendant admitted that he deliberately fired his weapon into the passing car in a drive-by shooting, and the ballistics report matched the bullets in the victim with defendant’s weapon, the court affirmed defendant’s conviction for second-degree murder on the ground that the evidence was sufficient under La. Code Crim. Proc. Ann. art. 821 because the jury could reasonably infer defendant’s intent to instill fear in the passengers of the other car. State v. Gipson, 677 So. 2d 544, 1996 La. App. LEXIS 1318 (June 26, 1996), writ denied by La. 96-2303, 687 So. 2d 402, 1997 La. LEXIS 317 (La. Jan. 31, 1997).

Standard of review, incorporated in La. Code Crim. Proc. Ann. art. 821, is an objective standard for testing the overall evidence, both direct and circumstantial, for reasonable doubt. State v. Deroche, 674 So. 2d 291, 1996 La. App. LEXIS 963 (Apr. 10, 1996), vacated by, remanded by La. 96-1376, 682 So. 2d 1251, 1996 La. LEXIS 3168 (La. Nov. 8, 1996).

Evidence was insufficient to prove intent to distribute cocaine because, inter alia, although the five to eight grams of crack cocaine took the form of $10 and $20 rocks, no paraphernalia was seized, and there was only one package; there were no baggies in which to package smaller amounts, and there were three persons in the vehicle that could have shared the rocks among themselves; no weapons or large sums of cash, which items were commonly seized in drug-distribution arrests, were found on defendant’s person or in the vehicle and defendant’s conviction was therefore reversed. State v. Robertson, 672 So. 2d 391, 1996 La. App. LEXIS 804 (Apr. 4, 1996).

Under La. Code Crim. Proc. Ann. art. 821, the evidence was sufficient for defendant’s conviction of attempted second degree murder under La. Rev. Stat. Ann. §§ 14:27 and 30.1 because witnesses testified that defendant made eye contact with them before aiming and firing a gun at them. State v. Johnson, 671 So. 2d 461, 1995 La. App. LEXIS 2746 (Oct. 6, 1995), writ of certiorari denied by La. 95-2715, 667 So. 2d 1050, 1996 La. LEXIS 564 (La. Feb. 16, 1996).

Correct vehicle for asserting an argument regarding the insufficiency of the evidence was the motion for a post verdict judgment of acquittal under La. Code Crim. Proc. Ann. art. 821, or the motion for new trial under La. Code Crim. Proc. Ann. art. 851; however, an appellate court will address the issue, even when not properly raised, if it was briefed pursuant to formal assignment of error. State v. Girod, 653 So. 2d 664, 1995 La. App. LEXIS 601 (Mar. 15, 1995).

The preferable procedural vehicle for raising the issue of sufficiency of the evidence is a motion in the trial court for a post-verdict judgment of acquittal as set forth in La. Code Crim. Proc. Ann. art. 821. State v. Martin, 647 So. 2d 437, 1994 La. App. LEXIS 3239 (Dec. 7, 1994).

Evidence in the complete record, reviewed in accordance with La. Code Crim. Proc. Ann. art. 821 in the light most favorable to the prosecution, was sufficient to have allowed a rational trier of fact to conclude that the State proved the essential elements of armed robbery by defendant in violation of La. Rev. Stat. Ann. § 14:64 beyond a reasonable doubt. State v. Howard, 634 So. 2d 876, 1993 La. App. LEXIS 4043 (Dec. 29, 1993), writ of certiorari denied by La. 94-0055, 635 So. 2d 1133, 1994 La. LEXIS 935 (La. Apr. 7, 1994).

Defendant’s conviction for distribution of cocaine, in violation of La. Rev. Stat. Ann. § 40:967(A), was supported by sufficient evidence under La. Code Crim. Proc. Ann. art. 821 because defendant’s sale of cocaine to an undercover agent was videotaped and witnesses testified as to the chain of custody of the object sold, which was sent to a lab for verification as cocaine. State v. Brown, 628 So. 2d 207, 1993 La. App. LEXIS 3672 (Dec. 1, 1993).

Under La. Code Crim. Proc. Ann. art. 821, the evidence was sufficient to support the defendant’s conviction for first-degree murder, in violation of La. Rev. Stat. Ann. § 14:30, since he shot his victims at close range and it could be inferred that the defendant had the specific intent to kill. State v. Holliday, 623 So. 2d 127, 1993 La. App. LEXIS 2555 (July 2, 1993), writ of certiorari denied by 629 So. 2d 358, 1993 La. LEXIS 3141 (La. 1993).

Evidence was legally insufficient to convict defendant of simple burglary although viwed in a light most favorable to the State; the State could not persuade a rational jury beyond a reasonable doubt that he had made even an unauthorized entry. State v. Harris, 577 So. 2d 220, 1991 La. App. LEXIS 458 (Mar. 5, 1991).

Pursuant to La. Code Crim. Proc. Ann. art. 821, there was sufficient credible evidence upon which the jury could have found that defendants were guilty of possession of cocaine, in violation of La. Rev. Stat. Ann. § 40:967, because cocaine was found on the floor of their car; defendants had constructive possesion of the contraband was under their dominion and control. State v. Ankrum, 573 So. 2d 244, 1990 La. App. LEXIS 2998 (Dec. 18, 1990).

The jury verdict indicated that the jury accepted the testimony of the State witnesses as more credible than that of the defendant and his witnesses; the court held that the evidence was sufficient to support the conviction under La. Code Crim. Proc. Ann. art. 821. State v. Jarvis, 569 So. 2d 163, 1990 La. App. LEXIS 2273 (Oct. 16, 1990), writ denied by La. 94-3013, 683 So. 2d 263, 1996 La. LEXIS 3107 (La. Nov. 8, 1996).

La. Code Crim. Proc. Ann. art. 821 is the codification of the standard for reviewing the sufficiency of the evidence to support a conviction; such standard requires that the appellate court determine that the evidence, viewed in the light most favorable to the prosecution, was sufficient to convince a rational trier of fact that all of the elements of the crime had been proven beyond a reasonable doubt. State v. Westmoreland, 551 So. 2d 719, 1989 La. App. LEXIS 1758 (Oct. 11, 1989), writ of certiorari denied in part by 559 So. 2d 479, 1990 La. LEXIS 794 (La. 1990).

Pursuant to La. Code Crim. Proc. Ann. art. 821, in a sufficiency claim, the appropriate standard of review is whether, after viewing the evidence in the light most favorable to the prosecution, any rational trier of fact could have found the essential elements of the crime proven beyond a reasonable doubt. State v. Byars, 550 So. 2d 876, 1989 La. App. LEXIS 1655 (Sept. 27, 1989).

Evidence viewed in the light most favorable to the prosecution was sufficient, under the standards of La. Code Crim. Proc. Ann. art. 821, to convince a rational juror beyond a reasonable doubt that defendants committed an armed takeover and robbery of a loan office. State v. Collins, 546 So. 2d 1246, 1989 La. App. LEXIS 1297 (June 20, 1989), writ of certiorari denied by 558 So. 2d 599, 1990 La. LEXIS 767 (La. 1990).

Standard of review when considering the sufficiency of the evidence to support a criminal conviction is whether, after reviewing the evidence in the light most favorable to the prosecution, any rational trier of fact could have found the essential elements of the crime beyond a reasonable doubt. State v. Jones, 540 So. 2d 1124, 1989 La. App. LEXIS 330 (Feb. 28, 1989), reversed by 558 So. 2d 546, 1990 La. LEXIS 604 (La. 1990).

Under La. Code Crim. Proc. Ann. art. 821, the evidence was sufficient to support defendant’s conviction for aggravated kidnapping, in violation of La. Rev. Stat. Ann. § 14:44, because the jury believed the victim’s testimony that she was forced into defendant’s car and raped and his specific intent, under former La. Rev. Stat. Ann. § 15:445 (now La. Code Evid. Ann. art. 404), to force her to submit could be inferred from the circumstances. State v. Washington, 540 So. 2d 502, 1989 La. App. LEXIS 331 (Feb. 28, 1989).

Defendant’s theft conviction was reversed because the largely circumstantial evidence presented by the State failed to exclude every reasonable hypothesis of innocence. State v. Meredith, 536 So. 2d 555, 1988 La. App. LEXIS 2415 (Nov. 22, 1988), writ of certiorari denied by 544 So. 2d 396, 1989 La. LEXIS 1411 (La. 1989).

La. Code Crim. Proc. Ann. art. 821(B) requires a review of the facts elicited from the record when a defendant contends that the evidence is insufficient to support the conviction. State v. Collins, 535 So. 2d 973, 1988 La. App. LEXIS 1894 (Sept. 21, 1988).

There was sufficient evidence to convict defendant of molestation of a juvenile and aggravated oral sexual battery because the testimony of the victim was sufficient to establish the elements of the offenses. State v. Racca, 525 So. 2d 1229, 1988 La. App. LEXIS 1228 (May 17, 1988).

Defendant’s conviction for simple burglary, in violation of La. Rev. Stat. Ann. § 14:62, was supported by sufficient evidence, under La. Code Crim. Proc. Ann. art. 821, because the police apprehended him in a building behind a broken window with burglary tools in his hand and items in the building had been moved. State v. Lewis, 525 So. 2d 215, 1988 La. App. LEXIS 905 (Apr. 19, 1988), writ of certiorari denied by 531 So. 2d 469, 1988 La. LEXIS 2178 (La. 1988).

When the issue of insufficiency of the evidence is raised by formal assignment of error and briefed, a reviewing court must consider the evidence to determine whether or not it meets the constitutional standard, now codified in La. Code Crim. Proc. Ann. art. 821. State v. Brady, 524 So. 2d 1356, 1988 La. App. LEXIS 908 (Apr. 19, 1988), writ of certiorari denied by 532 So. 2d 175, 1988 La. LEXIS 2500 (La. 1988).

La. Code Crim. Proc. Ann. art. 821 sets forth the standard of whether or not, after viewing the evidence in the light most favorable to the prosecution, any rational trier of fact could have found the essential elements of the crime beyond a reasonable doubt. State v. Brady, 524 So. 2d 1356, 1988 La. App. LEXIS 908 (Apr. 19, 1988), writ of certiorari denied by 532 So. 2d 175, 1988 La. LEXIS 2500 (La. 1988).

Although a low purchase price might have given defendant reason to suspect that the items were stolen, mere suspicion, not rising to the level of certainty required to form a belief, was not sufficient under La. Code Crim. Proc. Ann. art. 821 and La. Rev. Stat. Ann. § 15:438 to convict him of possession of stolen goods in violation of La. Rev. Stat. Ann. § 14:69. State v. Mangrum, 509 So. 2d 818, 1987 La. App. LEXIS 9872 (June 23, 1987).

Pursuant to the standard of review in La. Code Crim. Proc. Ann. art. 821, the evidence was sufficient to convict defendant of attempted second degree murder under La. Rev. Stat. Ann. §§ 14:27 and 30.1, where defendant shot his victim in the face during a general fight at a wedding reception, and where defendant shouted obscenities at his victim and informed his victim that he intended to kill the victim. State v. Navarre, 498 So. 2d 249, 1986 La. App. LEXIS 8298 (Nov. 12, 1986).

Court reviewed defendant’s challenge to the sufficiency of the evidence of his conviction on drug charges although he did not file a post verdict motion for an acquittal under La. Code Crim. Proc. Ann. art. 821, where the record contained an assignment of error which alleged that the evidence was not sufficient. State v. Hills, 498 So. 2d 240, 1986 La. App. LEXIS 8304 (Nov. 12, 1986), writ denied by 503 So. 2d 13, 1987 La. LEXIS 8706 (La. 1987).

Pursuant to La. Code Crim. Proc. Ann. art. 821(E), the court vacated defendant’s conviction for possession of pentazocine with intent to distribute and remanded the case for the trial court to enter judgment for possession of pentazocine and to resentence defendant, where the evidence was sufficient for a possession conviction but not for an intent to distribute conviction, and where possession of pentazocine was a legislatively authorized responsive verdict under La. Code Crim. Proc. Ann. art. 814(A)(49) to a charge of possession with intent to distribute. State v. Hills, 498 So. 2d 240, 1986 La. App. LEXIS 8304 (Nov. 12, 1986), writ denied by 503 So. 2d 13, 1987 La. LEXIS 8706 (La. 1987).

Pursuant to La. Code Crim. Proc. Ann. art. 821, the evidence was sufficient to support defendant’s conviction for aggravated crime against nature under La. Rev. Stat. Ann. § 14:89.1(2), where the 15-year-old victim testified that defendant drove him to a secluded area, threatened to shoot him with a gun unless he submitted to defendant, and forced the victim to engage in acts of oral sexual intercourse, where the victim never saw the gun, and where defendant admitted that the victim was in defendant’s car but denied everything else. State v. Robinson, 491 So. 2d 451, 1986 La. App. LEXIS 7359 (June 24, 1986), writ denied by La. 96-0009, 692 So. 2d 440, 1997 La. LEXIS 1116 (La. Apr. 18, 1997).

Where defendant was drunk driving in a residential neighborhood and operating her vehicle at a high rate of speed, she acted well below the standard of care of a reasonable person and thus was properly convicted of negligent homicide when the evidence clearly supported her conviction as required under La. Code Crim. Proc. Ann. art. 821. State v. Wheat, 471 So. 2d 1027, 1985 La. App. LEXIS 8731 (June 25, 1985).

Evidence was sufficient to convict defendant of forcible rape, where defendant admitted to having consensual sex with his victim, where the victim reported the rape immediately, and where the victim’s testimony that she did not consent to the sex was supported by her torn clothing, the telephone wire ripped from the wall of her hotel room, the testimony of the State’s serologist that the bedspread in the hotel room contained seminal fluid, and the testimony of the doctor who examined the victim immediately after the rape. State v. Campbell, 461 So. 2d 644, 1984 La. App. LEXIS 10420 (Dec. 28, 1984), writ of certiorari denied by 466 So. 2d 1299, 1985 La. LEXIS 8498 (La. 1985).

Where the current court found that defendant could not have, while shooting the victim, intended to kill both the victim and another person who was not present, defendant’s first degree murder conviction was modified to second degree murder. State v. Andrews, 452 So. 2d 687, 1984 La. LEXIS 9400 (June 27, 1984).

Pursuant to La. Code Crim. Proc. Ann. art. 821(B), the standard for reviewing sufficiency of the evidence is whether the evidence, viewed in the light most favorable to the State, reasonably permits a finding of guilt. State v. Cox, 450 So. 2d 1073, 1984 La. App. LEXIS 8844 (May 30, 1984).

Defendant was not entitled to a directed verdict of acquittal after the state closed its case in his prosecution and conviction for possession of a controlled substance, a violation of La. Rev. Stat. Ann. § 40:967(C), as defendant’s admitted possession of syringes with drug traces thereon satisfied, beyond a reasonable doubt as required by La. Code Crim. Proc. Ann. art. 821, the drug possession element of the crime. State v. Warner, 444 So. 2d 284, 1983 La. App. LEXIS 9950 (Dec. 22, 1983).

EVIDENCE

• Competency

•• General Overview. — Where defendant was convicted of aggravated crime against nature and attempted aggravated rape, the trial court properly denied defendant’s motion for a new trial and motion for post verdict judgment of acquittal; the appeals court found that the evidence viewed in the light most favorable to the prosecution was sufficient to find defendant guilty beyond a reasonable doubt, pursuant to La. Code Crim. Proc. Ann. art. 821. State v. Nash, 494 So. 2d 1329, 1986 La. App. LEXIS 7688 (Sept. 24, 1986).

• Hearsay

•• Exceptions

••• Spontaneous Statements

•••• Criminal Trials. — Recorded exculpatory statement of defendant given to a deputy sheriff the day after the murder was not admissible under the res gestae exception to the hearsay rule. State v. Glaze, 439 So. 2d 605, 1983 La. App. LEXIS 9413 (Oct. 11, 1983).

• Inferences & Presumptions

•• General Overview. — Evidence was insufficient to convict defendants of possession of heroin with intent to distribute where (1) the state introduced no evidence that defendants had ever distributed or attempted to distribute drugs in the past and there was no evidence of prior drug deals out of the apartment, (2) the quantity of heroin did not rise to an inference of distribution, (3) an expert did not testify that the amount of heroin was inconsistent with personal use, (4) the mere presence of packaging consistent with distribution was not dispositive where such preparation could be viewed as consistent with personal use, and (5) no other evidence, such as a large sum of cash or weapons, was found that where an intent to distribute could be inferred; however, the evidence did support a conviction for the lesser and included offense of possession of heroin and the appellate court vacated defendants’ convictions for possession of heroin with intent to distribute and entered a judgment of guilty of the lesser and included offense of possession of heroin. State v. Francois, 844 So. 2d 1042, 2003 La. App. LEXIS 1105 (Apr. 9, 2003), reversed by, remanded by La. 03-1313, 874 So. 2d 125, 2004 La. LEXIS 1252 (La. Apr. 14, 2004).

In a delinquency proceeding, the state proved beyond a reasonable doubt all of the elements of the offense of principal to armed robbery and negated any reasonable probability of the misidentification of the child as a perpetrator of the crime. In the Interest of L.C., 696 So. 2d 668, 1997 La. App. LEXIS 1741 (June 20, 1997).

• Procedural Considerations

•• Circumstantial & Direct Evidence. — Constitutional standard of appellate revie w for a sufficiency of the evidence claim is whether, after viewing the evidence in the light most favorable to the prosecution, any trier of fact could have found the essential elements of the crime proven beyond a reasonable doubt; this standard, now legislatively embodied in La. Code Crim. Proc. Ann. art. 821, is applicable in cases involving both direct and circumstantial evidence. State v. Kelley, 836 So. 2d 1243, 2003 La. App. LEXIS 95 (Jan. 29, 2003).

Relevant inquiry when reviewing a conviction for the sufficiency of the evidence is whether, upon viewing the evidence in the light most favorable to the prosecution, any rational trier of fact could have found the essential elements of the crime proven beyond a reasonable doubt, and that standard is applicable in cases involving both direct and circumstantial evidence; in the absence of internal contradiction or irreconcilable conflict with physical evidence, one witness’ testimony, if believed by the trier of fact, is sufficient support for a requisite factual conclusion, and the appellate court will not assess the witness’ credibility or reweigh the evidence to overturn the fact finder’s determination of guilt; the State of Louisiana sufficiently negated any reasonable probability that another person had committed the crime by presenting the results of the DNA testing, which established a 99.99 percent probability that defendant was the father of his half-sister’s baby, and defendant’s confession to the arresting officers, in which he admitted to having sex with his half-sister while he was intoxicated. State v. Hale, 793 So. 2d 1274, 2001 La. App. LEXIS 1961 (Sept. 17, 2001), writ denied by La. 2001-2946, 827 So. 2d 412, 2002 La. LEXIS 2996 (La. Oct. 14, 2002).

Criterion for evaluating sufficiency of the evidence is whether, upon viewing the evidence in the light most favorable to the prosecution, any rational fact-trier could find that the State proved all elements of the crimes beyond a reasonable doubt; that standard is legislatively embodied within La. Code Crim. Proc. Ann. art. 821 and is applicable in cases involving both direct and circumstantial evidence. State v. Musgrove, 774 So. 2d 1155, 2000 La. App. LEXIS 3330 (Dec. 15, 2000), writ denied by La. 2001-0356, 798 So. 2d 112, 2001 La. LEXIS 2582 (La. Sept. 28, 2001).

There was sufficient evidence to support defendant’s second-degree murder conviction under La. Code Crim. Proc. Ann. art. 821, which was an objective standard for testing both direct and circumstantial evidence for reasonable doubt, given that he shot his victim at close range and did not appear to act in the heat of passion. Pursuant to La. Rev. Stat. Ann. § 15:438, the trial court was satisfied that the overall evidence excluded every reasonable hypothesis of innocence. State v. Cummings, 771 So. 2d 874, 2000 La. App. LEXIS 2916 (Nov. 3, 2000).

There was sufficient evidence under La. Code Crim. Proc. Ann. art. 821 to convict defendant of second degree murder, a violation of La. Rev. Stat. Ann. § 14:30.1(A), and aggravated kidnapping, a violation of La. Rev. Stat. Ann. § 14:44. Although largely circumstantial, the evidence was competent under La. Rev. Stat. Ann. § 15:438 and showed that a reasonable person in the victim’s place could have believed, when confronted by a man desperate to get away and armed with a very large gun, that she would not have been safely released unless she complied with his demands. Because the victim is dead, requiring additional evidence that defendant expressly announced to the victim she would not be released unless she complied with his demands is overly technical and unnecessary. State v. Morris, 770 So. 2d 908, 2000 La. App. LEXIS 2923 (Nov. 3, 2000), writ denied by La. 2000-3293, 799 So. 2d 496, 2001 La. LEXIS 3996 (La. Oct. 12, 2001), writ of certiorari denied by 535 U.S. 934, 122 S. Ct. 1311, 152 L. Ed. 2d 220, 2002 U.S. LEXIS 1637, 70 U.S.L.W. 3577 (2002).

Defendant was properly convicted of a third offense of driving while intoxicated in violation of La. Rev. Stat. Ann. § 14:98 where the evidence was sufficient to allow any rational trier of fact to find the essential elements of the crime and conclude his guilt beyond a reasonable doubt, as required by La. Code Crim. Proc. Ann. art. 821(B). State v. Olivier, 764 So. 2d 992, 2000 La. App. LEXIS 1035 (Mar. 31, 2000).

Standard for reviewing the sufficiency of the evidence embodied in La. Code Crim. Proc. Ann. art. 821 is applicable in cases involving both direct and circumstantial evidence. State v. Salter, 733 So. 2d 58, 1999 La. App. LEXIS 334 (Feb. 24, 1999), writ denied by La. 99-0990, 747 So. 2d 1114, 1999 La. LEXIS 2904 (La. Sept. 24, 1999).

Defendant’s motion pursuant to La. Code Crim. Proc. Ann. art. 821 was properly denied where, upon reviewing the evidence in a light most favorable to the prosecution, the evidence was sufficient to convict defendant of felony theft, a violation of La. Rev. Stat. Ann. § 14:67(B)(1), because defendant posed as a representative of drug organizations or the sheriff’s office, solicited funds from businesses for the publication of an anti-drug booklet, failed to produce the pamphlet or to return the funds, and spent the bulk of the collected funds on personal expenses; even though defendant and his witness claimed to have visited printing shops, he spent no funds on publication or layout costs, and his total conduct demonstrated beyond a reasonable doubt that he intended to deprive the businesses of their money permanently. State v. Clower, 715 So. 2d 101, 1998 La. App. LEXIS 1616 (June 24, 1998).

Evidence that defendant possessed money taken during a burglary, that he went to several stores in an attempt to dispose of the bills, and that he lived a short distance from the burgled premises was sufficient to secure his conviction beyond a reasonable doubt of the offense of simple burglary; defendant’s motion for post verdict judgment of acquittal was properly denied. State v. Jacobs, 558 So. 2d 1220, 1990 La. App. LEXIS 324 (Feb. 21, 1990), writ of certiorari denied by 564 So. 2d 319, 1990 La. LEXIS 1593 (La. 1990).

Where circumstances surrounding defendant’s actions on the night of his capture, coupled with his possession of the stolen property, sufficiently established him as the perpetrator of the crime, defendant’s assignment of error that the evidence was insufficient to support his conviction of simple burglary of an inhabited dwelling lacked merit. State v. Peters, 468 So. 2d 1342, 1985 La. App. LEXIS 9390 (Apr. 16, 1985), writ of certiorari denied by 475 So. 2d 356, 1985 La. LEXIS 9354 (La. 1985).

•• Weight & Sufficiency. — In a driving while intoxicated (DWI) case, inasmuch as two of defendant’s prior DWI convictions introduced by the State could not properly serve as predicate offenses for enhancement purposes, defendant’s conviction and sentence for fourth offense DWI was reversed; however, the evidence supported a conviction on a lesser included offense of second offense DWI, and therefore, the judgment was modified to a conviction of DWI-second offense. State v. Vaughn, 879 So. 2d 772, 2004 La. App. LEXIS 1241 (May 14, 2004).

Where defendant did not file a motion for post-verdict judgment of acquittal pursuant to La. Code Crim. Proc. Ann. art. 821, the appellate court was permitted to consider the sufficiency of the evidence to support his armed robbery conviction in the absence of such a motion; defendant was properly convicted based the victim’s testimony, his own inculpatory statements to police, and the fact that one of the suspects implicated him. State v. Weaver, 873 So. 2d 909, 2004 La. App. LEXIS 1180 (May 12, 2004).

In a criminal appeal, where the record showed that defendant had not filed a motion for post-verdict judgment of acquittal pursuant to La. Code Crim. Proc. Ann. art. 821, such failure did not preclude appellate review of the sufficiency of the evidence. State v. Crawford, 873 So. 2d 768, 2004 La. App. LEXIS 1077 (Apr. 27, 2004), writ denied by La. 2004-1744, 901 So. 2d 1083, 2005 La. LEXIS 1516 (La. May 6, 2005).

There was sufficient evidence to support a conviction for attempted cruelty to the infirm where the evidence showed that defendant allowed a mother to lie on a couch filled with feces, urine, and pus for three months; even though the mother resisted efforts at medical treatment, defendant’s failure to intervene on the mother’s behalf amounted to criminal negligence. State v. Smith, 870 So. 2d 618, 2004 La. App. LEXIS 978 (Apr. 14, 2004).

There was sufficient evidence to support a conviction for second degree murder where two witnesses and an accomplice testified that defendant ran away from the scene of an attempted robbery after shooting a victim in the head at close range; the jury was free to reject defendant’s testimony that the partially disabled victim was the aggressor, and the fact that a gun was fired at close range was sufficient to establish a specific intent to commit the crime. State v. Walker, 870 So. 2d 442, 2004 La. App. LEXIS 834 (Apr. 7, 2004).

Where defendant shot the victim once during a confrontation, and then fired a second round of bullets resulting in eight wounds to the victim’s body, the evidence was sufficient to convict him of second degree murder; defendant was not entitled to a post verdict judgment of acquittal. State v. Miller, 868 So. 2d 239, 2004 La. App. LEXIS 404 (Mar. 3, 2004), writ denied by La. 2004-1127, 883 So. 2d 1027, 2004 La. LEXIS 3029 (La. Oct. 8, 2004).

Videotape of defendants using the victim’s stolen credit card to make purchases (later traced to them through credit card receipts and a shopping list), the victim’s positive identification of one of the defendants as the man who beat him and who took his money clip, cash, credit card and other valuables, and the fact that the weapon used was found in defendants’ car, was sufficient evidence to sustain defendants’ convictions for armed robbery, conspiracy to commit armed robbery, and aggravated second degree battery. State v. Hampton, 865 So. 2d 284, 2004 La. App. LEXIS 57 (Jan. 28, 2004), writ denied by La. 2004-0834, 896 So. 2d 57, 2005 La. LEXIS 621 (La. Mar. 11, 2005), writ denied by La. 2004-2380, 903 So. 2d 452, 2005 La. LEXIS 1903 (La. June 3, 2005).

In a possession of a firearm by a felon case, the evidence was sufficient to show that defendant was a convicted felon within the ambit of the present offense as the identification evidence along with the documentary evidence was sufficient to prove the prior felony conviction element and that the 10-year cleansing period had not elapsed. State v. Blackson, 865 So. 2d 272, 2004 La. App. LEXIS 64 (Jan. 28, 2004).

Where defendant drove his van onto a curb, struck a juvenile, and dragged his body for 157 feet before the juvenile fell free from the van, the evidence was sufficient to establish the criminal intent to convict him for aggravated battery, and the trial court properly denied his request for a post-verdict judgment of acquittal. State v. McGee, 862 So. 2d 452, 2003 La. App. LEXIS 3343 (Dec. 10, 2003).

After a nearby stabbing, where officers followed a blood trail to a house and according to the State, defendant told police several times that the house was defendant’s, and that defendant had the only key to the residence; thus, where blood was found upon the floor of the house, and a consensual search for the stabbing suspect turned up cocaine in a closet, the appellate court held substantial evidence supported the finding that defendant had constructive possession of the cocaine, because it was subject to defendant’s dominion and control. State v. Holland, 862 So. 2d 448, 2003 La. App. LEXIS 3350 (Dec. 10, 2003).

A court did not err by denying defendant’s motion for a judgment of acquittal because the evidence was sufficient to sustain defendant’s second degree murder conviction where witnesses testified that they saw defendant with an assault rifle, described his appearance, and testified about where the victim was located. State v. Mack, 850 So. 2d 1035, 2003 La. App. LEXIS 1898 (June 27, 2003), writ of certiorari denied by La. 2003-2122, 864 So. 2d 628, 2004 La. LEXIS 197 (La. Jan. 16, 2004).

Where defendant stipulated that he was convicted of the charge of illegal use of a weapon in 1997, and the State presented two witnesses who testified that they saw the defendant in actual possession of a 20-gauge shotgun in the parking lot of a store, defendant’s conviction of felon in possession of a firearm in violation of La. Rev. Stat. Ann. § 14:95.1 was affirmed because the evidence was sufficient to show that defendant was a felon in actual possession of a shotgun and that he had the general intent to possess the shotgun. State v. Simton, 847 So. 2d 63, 2003 La. App. LEXIS 1414 (May 14, 2003).

Defendant’s conviction and life sentence for distribution of heroin were both proper where the evidence substantiated that it was more probable than not that the evidence obtained was not tampered with and was, in fact, heroin. State v. Dilosa, 849 So. 2d 657, 2003 La. App. LEXIS 1356 (May 9, 2003), writ denied by La. 2003-1601, 860 So. 2d 1153, 2003 La. LEXIS 3634 (La. Dec. 12, 2003).

Where a drug transaction between defendant and an undercover agent was videotaped and shown to the jury, a sergeant viewed the videotape and identified defendant as the individual who sold marijuana to the agent, both the sergeant and the agent positively identified defendant in court, and an expert in the field of forensic science testified that the substance in question tested positive for the presence of marijuana, the evidence was sufficient to establish that defendant sold marijuana to the agent in violation of La. Rev. Stat. Ann. § 40:966(A)(1) and defendant’s motions for new trial and for post-verdict judgment of acquittal were denied. State v. Jackson, 846 So. 2d 160, 2003 La. App. LEXIS 1213 (Apr. 29, 2003), writ of certiorari denied by La. 2003-1677, 861 So. 2d 555, 2003 La. LEXIS 3712 (La. Dec. 19, 2003).


After viewing the videotape and hearing the evidence, it was clear that defendant knew that the undercover agent and another individual were discussing the purchase of drugs because immediately after the other individual said that defendant had one for 50, defendant approached the window of the vehicle and an exchange of marijuana for money took place; thus, defendant’s claims regarding lack of knowledge of the drugs were without merit, the trial court did not err in denying defendant’s motion for new trial, La. Code Crim. Proc. Ann. art. 851, and the motion for post-verdict judgment of acquittal, La. Code Crim. Proc. Ann. art. 821(B), and the evidence was sufficient for the jury to convict defendant of distribution of marijuana, in violation of La. Rev. Stat. Ann. § 40:966(A)(1). State v. Jackson, 846 So. 2d 160, 2003 La. App. LEXIS 1213 (Apr. 29, 2003), writ of certiorari denied by La. 2003-1677, 861 So. 2d 555, 2003 La. LEXIS 3712 (La. Dec. 19, 2003).

Where no one testified about the weight of the drugs, just that the eight packages, six of which were recovered from defendant’s brother pursuant to the traffic stop, were “small,” the assistant chief opined that the approximate street value of the amount of one of the bags of marijuana confiscated from defendant and defendant’s brother would have been $20 to $25, and the grass was packaged in baggies, a product ubiquitous to the drug trade, the appellate court held that viewing the totality of evidence in the light most favorable to the prosecution, all the elements of the crime of possession of marijuana with intent to distribute were present. State v. Sanders, 842 So. 2d 1260, 2003 La. App. LEXIS 1075 (Apr. 11, 2003), writ denied by La. 2003-1695, 872 So. 2d 516, 2004 La. LEXIS 1731 (La. May 14, 2004).

Evidence was sufficient to show defendant lived at a house where drugs and gun were found where the testimony of the defense witnesses regarding defendant’s nonresident status for the house was contradicted by the presence of numerous personal effects suggesting defendant’s residency in the home; additionally, a police officer’s testimony revealed that his search of the residence was prompted by information from a confidential informant who identified defendant’s dealings with PCP and marijuana and his possession of the .380 handgun. State v. Anderson, 842 So. 2d 1222, 2003 La. App. LEXIS 1040 (Apr. 9, 2003).

Question of the sufficiency of the evidence is properly raised by a motion for post-judgment verdict of acquittal under La. Code Crim. Proc. Ann. art. 821; nevertheless, an appellate court will consider sufficiency arguments even in the absence of such a motion, when issues are raised on appeal, both as to the sufficiency of the evidence and as to one or more trial errors, and the reviewing court should first determine the sufficiency of the evidence. State v. Anderson, 842 So. 2d 1222, 2003 La. App. LEXIS 1040 (Apr. 9, 2003).

Evidence was insufficient to convict defendants of possession of heroin with intent to distribute where (1) the state introduced no evidence that defendants had ever distributed or attempted to distribute drugs in the past and there was no evidence of prior drug deals out of the apartment, (2) the quantity of heroin did not rise to an inference of distribution, (3) an expert did not testify that the amount of heroin was inconsistent with personal use, (4) the mere presence of packaging consistent with distribution was not dispositive where such preparation could be viewed as consistent with personal use, and (5) no other evidence, such as a large sum of cash or weapons, was found that where an intent to distribute could be inferred; however, the evidence did support a conviction for the lesser and included offense of possession of heroin and the appellate court vacated defendants’ convictions for possession of heroin with intent to distribute and entered a judgment of guilty of the lesser and included offense of possession of heroin. State v. Francois, 844 So. 2d 1042, 2003 La. App. LEXIS 1105 (Apr. 9, 2003), reversed by, remanded by La. 03-1313, 874 So. 2d 125, 2004 La. LEXIS 1252 (La. Apr. 14, 2004).

Evidence was insufficient to have convicted defendant of simple burglary where, inter alia, there were no signs of forced entry, no displacement of victim’s possessions, defendant did not possess burglary tools or weapons, and had not worn gloves. State v. Wright, 840 So. 2d 1271, 2003 La. App. LEXIS 610 (Mar. 7, 2003).

Constitutional standard of appellate review for a sufficiency of the evidence claim is whether, after viewing the evidence in the light most favorable to the prosecution, any trier of fact could have found the essential elements of the crime proven beyond a reasonable doubt; this standard, now legislatively embodied in La. Code Crim. Proc. Ann. art. 821, is applicable in cases involving both direct and circumstantial evidence. State v. Kelley, 836 So. 2d 1243, 2003 La. App. LEXIS 95 (Jan. 29, 2003).

Evidence was sufficient under the standard embodied in La. Code Crim. Proc. Ann. art. 821 to convict defendant of attempted second degree murder, in violation of La. Rev. Stat. Ann. §§ 14:30.1, and 14:27, and armed robbery, in violation of La. Rev. Stat. Ann. § 14:64, where the victim, who knew defendant, positively identified him as the person who robbed her at gunpoint, shot her, and thereafter continued to unsuccessfully pull the trigger. State v. Gay, 830 So. 2d 356, 2002 La. App. LEXIS 3192 (Oct. 23, 2002).

Although the bullet recovered from the victim was badly damaged and could not be matched to any particular weapon, the evidence supported a reasonable inference that the bullet came from defendant’s .22 caliber gun where the State’s firearm identification expert testified that it was more consistent with being fired from a .22 caliber gun and was inconsistent with having been fired from the only other weapon found at the scene, a.380 automatic, and where the coroner also identified the fragment taken from the victim’s skull as consistent with a .22 caliber projectile. State v. Andy, 793 So. 2d 485, 2001 La. App. LEXIS 1903 (Aug. 22, 2001), writ denied by La. 2001-2734, 823 So. 2d 940, 2002 La. LEXIS 2510 (La. Aug. 30, 2002).

Evidence was sufficient to satisfy the standard codified in La. Code Crim. Proc. Ann. art. 821 to find defendant guilty as charged of being a principal to distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A)(1), where cocaine was a schedule II controlled substance under La. Rev. Stat. Ann. § 40:964, and a juror could have found that defendant acted as a principal, as defined by La. Rev. Stat. Ann. § 14:24, by facilitating and acting as a lookout, based upon the testimony of the undercover police officer and the videotape the officer made of the transaction. State v. Slocum, 791 So. 2d 143, 2001 La. App. LEXIS 1712 (June 27, 2001).

Evidence was sufficient to satisfy the standard codified in La. Code Crim. Proc. Ann. art. 821 to find defendant guilty as charged of being a principal to distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A)(1), where, after viewing the evidence in the light most favorable to the prosecution, including police officer testimony and videotape of the transaction, any rational trier of fact could have found the essential elements of the crime beyond a reasonable doubt despite some inconsistencies in the police report. State v. Slocum, 791 So. 2d 143, 2001 La. App. LEXIS 1712 (June 27, 2001).

Criterion for evaluating sufficiency of the evidence is whether, upon viewing the evidence in the light most favorable to the prosecution, any rational fact-trier could find that the State proved all elements of the crimes beyond a reasonable doubt; that standard is legislatively embodied within La. Code Crim. Proc. Ann. art. 821 and is applicable in cases involving both direct and circumstantial evidence. State v. Musgrove, 774 So. 2d 1155, 2000 La. App. LEXIS 3330 (Dec. 15, 2000), writ denied by La. 2001-0356, 798 So. 2d 112, 2001 La. LEXIS 2582 (La. Sept. 28, 2001).

The criteria for evaluating sufficiency of evidence, as embodied in La. Code Crim. Proc. Ann. art. 821, is whether, upon viewing the evidence in the light most favorable to the prosecution, any rational trier of fact could have found all the elements of the crime proved beyond a reasonable doubt. State v. Charleston, 764 So. 2d 322, 2000 La. App. LEXIS 1705 (June 23, 2000), writ denied by La. 2000-2603, 796 So. 2d 672, 2001 La. LEXIS 2809 (La. Sept. 14, 2001).

Defendant was properly convicted of a third offense of driving while intoxicated in violation of La. Rev. Stat. Ann. § 14:98 where the evidence was sufficient to allow any rational trier of fact to find the essential elements of the crime and conclude his guilt beyond a reasonable doubt, as required by La. Code Crim. Proc. Ann. art. 821(B). State v. Olivier, 764 So. 2d 992, 2000 La. App. LEXIS 1035 (Mar. 31, 2000).

While the record did not indicate that defendant filed a motion for a post verdict judgment of acquittal, the record contained an assignment of error contending that the evidence was insufficient to sustain a verdict of guilty of armed robbery; appellate review was mandated whether or not defendant exercised his option to move for a post verdict judgment of acquittal in the trial court. State v. Barber, 749 So. 2d 917, 1999 La. App. LEXIS 3710 (Dec. 30, 1999), writ denied by La. 2000-0519, 775 So. 2d 441, 2000 La. LEXIS 3321 (La. Nov. 27, 2000).

Standard of review for the sufficiency of the evidence to uphold a conviction is whether, when viewing the evidence in the light most favorable to the prosecution, a rational trier of fact could conclude the State proved the essential elements of the crime and the defendant’s identity as the perpetrator of that crime beyond a reasonable doubt; the standard of review incorporated in La. Code Crim. Proc. Ann. art. 821 is an objective standard for testing the overall evidence, both direct and circumstantial, for reasonable doubt. State v. Johnson, 745 So. 2d 217, 1999 La. App. LEXIS 3138 (Nov. 5, 1999), writ denied by La. 2000-0829, 774 So. 2d 971, 2000 La. LEXIS 3210 (La. Nov. 13, 2000).

Appellate review of defendant’s claim of insufficient evidence was required under La. Code Crim. Proc. Ann. art. 920 whether or not defendant exercised his option under La. Code Crim. Proc. Ann. art. 821 to move for a post verdict judgment of acquittal. State v. Thomas, 745 So. 2d 776, 1999 La. App. LEXIS 2954 (Oct. 27, 1999), writ denied by La. 2000-1008, 775 So. 2d 445, 2000 La. LEXIS 3338 (La. Nov. 27, 2000), writ denied by La. 2000-0242, 775 So. 2d 1076, 2000 La. LEXIS 3416 (La. Dec. 8, 2000).

Sufficient evidence was presented to support defendant’s conviction for first degree robbery; witnesses identified defendant as the perpetrator of a bank robbery, the assessment of the witnesses’ credibility was within the province of the jury, and the evidence negated any reasonable probability of misidentification. State v. Louis, 744 So. 2d 694, 1999 La. App. LEXIS 2969 (Oct. 27, 1999).

Standard of review for the sufficiency of the evidence is whether, viewing the evidence in the light most favorable to the prosecution, a rational trier of fact could conclude the state proved the essential elements of the crime beyond a reasonable doubt; the standard of review incorporated in La. Code Crim. Proc. Ann. art. 821 is an objective standard for testing the overall evidence, both direct and circumstantial, for reasonable doubt. State v. Houston, 754 So. 2d 256, 1999 La. App. LEXIS 2682 (Sept. 24, 1999).

Defendant’s contention that in his criminal trial for simple burglary under La. Rev. Stat. Ann. § 14:62, the trial evidence was not sufficient to prove the offense charged, but only proved the crime of attempted theft under La. Rev. Stat. Ann. §§ 14:67 and 14:62, was rejected on appeal where the evidence proved that he was the perpetrator of the offense and that the State had proved all the elements of the offense charged. State v. Craig, 747 So. 2d 604, 1999 La. App. LEXIS 2337 (Aug. 18, 1999).

Although the record did not reflect that defendant filed a motion for post-verdict judgment of acquittal, pursuant to La. Code Crim. Proc. Ann. art. 821, the appellate court considered the sufficiency of evidence arguments raised by defendant on appeal. State v. King, 741 So. 2d 108, 1999 La. App. LEXIS 1316 (May 5, 1999).

Under La. Code Crim. Proc. Ann. arts. 821 and 851, the evidence was sufficient to support a murder conviction despite the lack of a confession of defendant or a murder weapon. State v. Hampton, 750 So. 2d 867, 1999 La. LEXIS 1074 (Apr. 23, 1999), writ of certiorari denied by 528 U.S. 1007, 120 S. Ct. 504, 145 L. Ed. 2d 390, 1999 U.S. LEXIS 7582, 68 U.S.L.W. 3326 (1999).

Pursuant to La. Code Crim. Proc. Ann. art. 821, a claim of insufficient evidence is better addressed by a motion for post-verdict judgment of acquittal filed in the trial court, but it may also be raised by assignment of error on appeal. State v. McKinney, 728 So. 2d 1009, 1999 La. App. LEXIS 339 (Feb. 24, 1999).

Claim of insufficiency of the evidence to support a conviction is properly raised by a motion for a post-verdict judgment of acquittal. State v. Salter, 733 So. 2d 58, 1999 La. App. LEXIS 334 (Feb. 24, 1999), writ denied by La. 99-0990, 747 So. 2d 1114, 1999 La. LEXIS 2904 (La. Sept. 24, 1999).

Although a motion for a post-verdict judgment of acquittal is not filed, a court may review a sufficiency of the evidence issue when it is raised solely by assignment of error. State v. Salter, 733 So. 2d 58, 1999 La. App. LEXIS 334 (Feb. 24, 1999), writ denied by La. 99-0990, 747 So. 2d 1114, 1999 La. LEXIS 2904 (La. Sept. 24, 1999).

Standard for reviewing the sufficiency of the evidence embodied in La. Code Crim. Proc. Ann. art. 821 is applicable in cases involving both direct and circumstantial evidence. State v. Salter, 733 So. 2d 58, 1999 La. App. LEXIS 334 (Feb. 24, 1999), writ denied by La. 99-0990, 747 So. 2d 1114, 1999 La. LEXIS 2904 (La. Sept. 24, 1999).

The issue of the sufficiency of the evidence to convict was properly raised by a motion for post-verdict judgment of acquittal under La. Code Crim. Proc. Ann. art. 821. State v. Jackson, 726 So. 2d 1061, 1999 La. App. LEXIS 25 (Jan. 20, 1999), writ denied by La. 99-2250, 751 So. 2d 876, 1999 La. LEXIS 3443 (La. Dec. 17, 1999).

The issue of the sufficiency of the evidence to convict is properly raised by a motion for post-verdict judgment of acquittal under La. Code Crim. Proc. Ann. art. 821. State v. Emerson, 722 So. 2d 373, 1998 La. App. LEXIS 3502 (Dec. 9, 1998), writ denied by La. 99-1518, 748 So. 2d 470, 1999 La. LEXIS 2650 (La. Oct. 15, 1999).

In defendant’s trial for armed robbery, the testimony of the bank teller alone was sufficient to prove the elements of the crime where she testified that although defendant was wearing bandanas and sunglasses, she was able to see part of his face, that defendant pointed a gun at her and told her that he would kill her if she looked at him or pressed the alarm button, where she ran to the bank door and saw a blue car speeding away immediately after the robbery, she identified photographs of defendant taken by a camera in the bank, and she identified gloves and bandanas worn by defendant. State v. Woods, 713 So. 2d 1231, 1998 La. App. LEXIS 2247 (June 29, 1998), writ denied by La. 98-3041, 741 So. 2d 1281, 1999 La. LEXIS 917 (La. Apr. 1, 1999).

Defendant’s second-degree battery conviction was proper where the evidence was sufficient to support the jury’s finding that, regardless of whom the intended victim was, defendant’s blow was specifically intended to cause serious bodily injury. State v. Druilhet, 716 So. 2d 422, 1998 La. App. LEXIS 2254 (June 29, 1998).

While a number of defense witnesses testified that a car’s motor was not running, that it was broken down, and that defendant did not drive after drinking, a jury was entitled to reject that testimony and to rely upon the version of the arresting officer that the car’s motor was running and that defendant tried to put the car in gear; when there is conflicting testimony about factual matters, the resolution of which depends upon the credibility of the witnesses, the matter is one of the weight of the evidence, not its sufficiency. State v. Jones, 714 So. 2d 819, 1998 La. App. LEXIS 1751 (May 15, 1998), writ denied by La. 98-1597, 723 So. 2d 975, 1998 La. LEXIS 3235 (La. Oct. 30, 1998).

Direct and circumstantial evidence identifying defendant as one of the perpetrators of a murder was sufficient to negate any reasonable probability of misidentification where a 12-year-old positively identified him in court and during an out-of-court photographic lineup, and an acquaintance of defendant testified that defendant admitted to him that he shot the victim; further, the victim’s cellular telephone was found in defendant’s apartment, and a vehicle fitting the description of one used by the perpetrators was stolen from the parking lot of defendant’s apartment complex. State v. Eames, 714 So. 2d 210, 1998 La. App. LEXIS 1788 (May 15, 1998), writ denied by La. 98-1640, 726 So. 2d 922, 1998 La. LEXIS 3323 (La. Nov. 6, 1998).

Although defendant challenged the sufficiency of the evidence through assignment of error rather than through a motion for post-verdict judgment of acquittal, evidence presented at trial that defendant shot his gun more than once from a slow moving car into a crowd of people, and that he was not shooting into the air or into another direction in order to frighten the people, was sufficient to support a finding beyond a reasonable doubt that defendant was guilty of second degree murder. State v. Powell, 671 So. 2d 493, 1995 La. App. LEXIS 2743 (Oct. 6, 1995), writ of certiorari denied by La. 95-2710, 667 So. 2d 529, 1996 La. LEXIS 438 (La. Feb. 9, 1996).

Where defendants argued insufficiency of evidence to support their convictions on appeal, the proper procedure under La. Code Crim. Proc. Ann. art. 821 was a motion for postverdict judgment of acquittal; nevertheless, the appellate court considered the claim of insufficiency of the evidence which was briefed pursuant to a formal assignment of error. State v. All Pro Paint & Body Shop, 618 So. 2d 962, 1993 La. App. LEXIS 1610 (Apr. 23, 1993), reversed by La. 93-1316, 639 So. 2d 707, 1994 La. LEXIS 1869 (La. July 5, 1994).

Where the key issue was defendant’s identity as the perpetrator, the State was required to negate any reasonable probability of misidentification. State v. Myles, 616 So. 2d 754, 1993 La. App. LEXIS 1007 (Mar. 5, 1993), writ of certiorari denied by 629 So. 2d 369, 1993 La. LEXIS 3162 (La. 1993).

When defendant was found in a car with his hand on a bag containing cocaine, the evidence was sufficient to support a conviction for possession, despite defendant’s claim that the cocaine was planted while the car was impounded prior to arrest by a police officer who dated the same woman as the driver of the car. State v. Washington, 597 So. 2d 1084, 1992 La. App. LEXIS 993 (Apr. 8, 1992).

Where there was conflicting testimony regarding factual matters, the resolution of which depended upon a determination of witness credibility, the issue was one of the weight of the evidence, not its sufficiency. State v. Voorhies, 590 So. 2d 776, 1991 La. App. LEXIS 2960 (Nov. 13, 1991).

The proper standard for reviewing a defendant’s conviction for sufficiency of the evidence under La. Code Crim. Proc. Ann. art. 821, and a motion for post verdict judgment of acquittal, is the same; evidence is insufficient if, viewed in a light most favorable to the State, a rational trier of fact could not have found the essential elements of the crime beyond a reasonable doubt. State v. Long, 590 So. 2d 694, 1991 La. App. LEXIS 2978 (Nov. 13, 1991).

Based on uncontroverted evidence that defendant extensively searched for the four year old child prior to being discovered with the child in front of a closet, upon discovery by the child’s grandmother that the child did not appear either abused or distressed, and upon the child’s testimony in response to leading questions, there was insufficient evidence under La. Code Crim. Proc. Ann. art. 821 to convict defendant of molestation of a juvenile over whom he exercised supervision or control. State v. Bruce, 577 So. 2d 209, 1991 La. App. LEXIS 420 (Mar. 5, 1991), writ of certiorari denied by 580 So. 2d 667, 1991 La. LEXIS 1537 (La. 1991), writ of certiorari denied by 502 U.S. 1003, 112 S. Ct. 636, 116 L. Ed. 2d 654, 1991 U.S. LEXIS 7143, 60 U.S.L.W. 3418 (1991).

Evidence that defendant possessed money taken during a burglary, that he went to several stores in an attempt to dispose of the bills, and that he lived a short distance from the burgled premises was sufficient to secure his conviction beyond a reasonable doubt of the offense of simple burglary; defendant’s motion for post verdict judgment of acquittal was properly denied. State v. Jacobs, 558 So. 2d 1220, 1990 La. App. LEXIS 324 (Feb. 21, 1990), writ of certiorari denied by 564 So. 2d 319, 1990 La. LEXIS 1593 (La. 1990).

Sufficient evidence was introduced at trial to convict defendant of two separate armed robberies, even though he wore a red ski mask during the crimes, where the two victimized cashiers described the robber as matching defendant’s general appearance, defendant was identified by a police officer as the person who bailed out of the getaway car after a high-speed chase, a red ski mask was found in the abandoned getaway car, and, a handgun similar to that used in the robberies was found discarded in a public park not far from the abandoned car the day after the high-speed chase. State v. Sylvas, 558 So. 2d 1192, 1990 La. App. LEXIS 328 (Feb. 21, 1990).

Evidence viewed in the light most favorable to the prosecution was sufficient, under the standards of La. Code Crim. Proc. Ann. art. 821, to convince a rational juror beyond a reasonable doubt that defendants committed an armed takeover and robbery of a loan office. State v. Collins, 546 So. 2d 1246, 1989 La. App. LEXIS 1297 (June 20, 1989), writ of certiorari denied by 558 So. 2d 599, 1990 La. LEXIS 767 (La. 1990).

Given that a rational trier of fact, viewing the evidence in the light most favorable to the prosecution, could have concluded that the State proved beyond a reasonable doubt that a defendant was guilty of incest with his daughter, the evidence was sufficient for conviction. State v. Butters, 527 So. 2d 1023, 1988 La. App. LEXIS 1186 (May 17, 1988).

Pursuant to La. Code Crim. Proc. Ann. art. 821, the trial court did not err in denying defendant’s motion for an acquittal because the evidence was sufficient to prove that defendant committed second degree murder, as the evidence showed that defendant, while armed with a shot gun, approached the victim and fired a single shot which killed the victim and that the victim did nothing to provoke the shooting. State v. Brown, 522 So. 2d 1110, 1988 La. App. LEXIS 606 (Feb. 23, 1988), writ denied by 548 So. 2d 1222, 1989 La. LEXIS 2192 (La. 1989).

Where defendant alleged insufficiency of evidence for his conviction, no error existed where, viewing the evidence in the light most favorable to the prosecution, any rational trier of fact could have concluded that the essential elements of the crime were proven beyond a reasonable doubt under La. Code Crim. Proc. Ann. art. 821. State v. Williams, 521 So. 2d 629, 1988 La. App. LEXIS 658 (Feb. 23, 1988).

A defendant was improperly found guilty of theft of property valued over five hundred dollars, after money turned up missing from a check cashing business, because the state introduced no physical evidence connecting defendant with the crime; several other people were unaccounted for and had access to keys to the business. State v. Baham, 509 So. 2d 795, 1987 La. App. LEXIS 9847 (June 23, 1987).

Court reviewed defendant’s challenge to the sufficiency of the evidence raised on appeal, despite the requirement of La. Code Crim. Proc. Ann. art. 821 that this issue be raised in a post-verdict judgment of acquittal. State v. Britt, 510 So. 2d 670, 1987 La. App. LEXIS 9941 (Apr. 20, 1987).

Defendant was properly convicted of forgery pursuant to La. Code Crim. Proc. Ann. art. 821 because the state proved that defendant altered a check, as the handwriting expert concluded, after analyzing defendant’s handwriting and the handwriting on the check, that defendant wrote the information on the check and forged the signatures. State v. Delatte, 504 So. 2d 1067, 1987 La. App. LEXIS 8916 (Mar. 4, 1987).

Pursuant to La. Code Crim. Proc. Ann. art. 821 there was sufficient evidence to support defendant’s conviction for attempted simple burglary because something triggered the bank’s silent alarm, defendant was found within 200 feet of the bank, dressed in camouflage clothes under a car with burglary-type tools, and gave inconsistent reasons for being there. State v. Freeman, 506 So. 2d 519, 1987 La. App. LEXIS 8964 (Mar. 4, 1987).

Court reviewed defendant’s challenge to the sufficiency of the evidence of his conviction on drug charges although he did not file a post verdict motion for an acquittal under La. Code Crim. Proc. Ann. art. 821, where the record contained an assignment of error which alleged that the evidence was not sufficient. State v. Hills, 498 So. 2d 240, 1986 La. App. LEXIS 8304 (Nov. 12, 1986), writ denied by 503 So. 2d 13, 1987 La. LEXIS 8706 (La. 1987).

Court could review the issue of the sufficiency of the evidence to convict defendant of simple burglary of a vehicle although defendant did not file a post verdict motion for a judgment of acquittal as required by La. Code Crim. Proc. Ann. art. 821, where defendant raised the issue by a formal assignment of error. State v. Stewart, 498 So. 2d 236, 1986 La. App. LEXIS 8308 (Nov. 12, 1986).

Where the proper method to raise the insufficiency of evidence was by motion for post verdict judgment of acquittal pursuant to La. Code Crim. Proc. Ann. art. 821, the reviewing court, in spite of defendant’s failure to proceed properly, considered the evidence to determine whether or not it met the constitutional standard; under La. Rev. Stat. Ann. § 15:438, the finder of fact was satisfied that the overall evidence excluded every reasonable hypothesis of innocence where defendant admittedly had no permission to be in the mobile home and forced entry was apparent. State v. Scott, 496 So. 2d 571, 1986 La. App. LEXIS 7899 (Oct. 15, 1986), remanded by, writ denied in part by 501 So. 2d 766, 1987 La. LEXIS 8595 (La. 1987).

Defendant charged with introducing contraband into a parish jail should have challenged his conviction by raising the issue of insufficient evidence by a motion for post verdict judgment of acquittal under La. Code Crim. Proc. Ann. art. 821. State v. West, 484 So. 2d 930, 1986 La. App. LEXIS 6206 (Feb. 25, 1986).

Proper method to raise the issue of insufficient evidence is by motion for post verdict judgment of acquittal under La. Code Crim. Proc. Ann. art. 821. State v. Feet, 481 So. 2d 667, 1985 La. App. LEXIS 10525 (Dec. 26, 1985), writ of certiorari denied by 484 So. 2d 668, 1986 La. LEXIS 5963 (La. 1986), writ denied by La. 98-1894, 730 So. 2d 931, 1998 La. LEXIS 3448 (La. Nov. 13, 1998).

Under La. Code Crim. Proc. Ann. art. 821, the standard of review when considering the sufficiency of the evidence to support a criminal conviction was whether, after reviewing the evidence in the light most favorable to the prosecution, any rational trier of fact could have found the essential elements of the crime beyond a reasonable doubt; defendant’s conviction of simple burglary was upheld. State v. Rounds, 476 So. 2d 965, 1985 La. App. LEXIS 9920 (Oct. 8, 1985).

Evidence was sufficient to sustain defendants’ convictions for simple burglary where the jury chose to believe the testimony of the state’s witnesses, a police officer and an eyewitness, over defendants’ conflicting testimony that they were unwitting accomplices to a third man. State v. Sheppard, 472 So. 2d 267, 1985 La. App. LEXIS 8732 (June 25, 1985).

Although defendants’ motion for a directed verdict of acquittal was properly denied because under La. Code Crim. Proc. Ann. art. 778 there was no right to such relief in a jury trial, on appeal the court treated the motion as a motion for a new trial and reviewed the sufficiency of the evidence under La. Code Crim. Proc. Ann. art. 821(B). State v. Sheppard, 472 So. 2d 267, 1985 La. App. LEXIS 8732 (June 25, 1985).

Where several witnesses saw defendant beating a woman and then pull out a set of brass knuckles when the victim, an off-duty police officer approached, and defendant and another witness characterized the victim as the aggressor in the ensuing fray, the jury had sufficient evidence to convict defendant of aggravated battery. State v. Day, 468 So. 2d 1336, 1985 La. App. LEXIS 9391 (Apr. 16, 1985).

Sixty-seven-year-old woman was properly convicted of possession of phenmetrazine in violation of La. Rev. Stat. Ann. § 40:967(C) and sentenced to two years of hard labor; sufficient evidence existed to prove that defendant was in constructive possession of the drugs where defendant was the only person present in the kitchen when police executed a search warrant in her home. State v. Sheppard, 466 So. 2d 493, 1985 La. App. LEXIS 8289 (Feb. 26, 1985).

Defendant was not entitled to a post-verdict motion of acquittal where the testimony of an undercover police officer was sufficient to prove that defendant sold pentazocine to her and a reasonable trier of fact could have found that the elements of the crime of distribution of pentazocine were proven beyond a reasonable doubt. State v. Williams, 464 So. 2d 443, 1985 La. App. LEXIS 8326 (Feb. 26, 1985).

Pursuant to La. Code Crim. Proc. Ann. art. 821, the evidence was sufficient to convict defendant of simple burglary because the evidence established that defendant aided and encouraged the commission of the burglary and on the date of the burglary defendant was driving a company truck filled with 18-wheeler tires looking to sell the tires. State v. Hopson, 464 So. 2d 18, 1984 La. App. LEXIS 10310 (Dec. 28, 1984), writ of certiorari denied by 467 So. 2d 537, 1985 La. LEXIS 8580 (La. 1985).

• Relevance

•• Circumstantial & Direct Evidence. — The criteria for evaluating sufficiency of evidence, as embodied in La. Code Crim. Proc. Ann. art. 821, is whether, upon viewing the evidence in the light most favorable to the prosecution, any rational trier of fact could have found all the elements of the crime proved beyond a reasonable doubt. State v. Charleston, 764 So. 2d 322, 2000 La. App. LEXIS 1705 (June 23, 2000), writ denied by La. 2000-2603, 796 So. 2d 672, 2001 La. LEXIS 2809 (La. Sept. 14, 2001).

•• Prior Acts, Crimes & Wrongs. — In a possession of a firearm by a felon case, the evidence was sufficient to show that defendant was a convicted felon within the ambit of the present offense as the identification evidence along with the documentary evidence was sufficient to prove the prior felony conviction element and that the 10-year cleansing period had not elapsed. State v. Blackson, 865 So. 2d 272, 2004 La. App. LEXIS 64 (Jan. 28, 2004).

• Testimony

•• Lay Witnesses

••• Personal Knowledge. — Based on the testimony of the victim who conversed with defendant for 10 minutes prior to the robbery, pursuant to La. Code Crim. Proc. Ann. art. 821 there was sufficient evidence to identify defendant as the perpetrator of the robbery. State v. Gaines, 633 So. 2d 293, 1993 La. App. LEXIS 3718 (Nov. 24, 1993), writ of certiorari denied by La. 93-3164, 634 So. 2d 839, 1994 La. LEXIS 611 (La. Mar. 11, 1994).
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Art. 822. Motion for amending or modifying sentence.

A. (1) Should the court on its own motion or on motion of the defendant consider setting aside a guilty verdict or a plea of guilty or, after the sentence is imposed, consider amending or modifying the sentence imposed, the district attorney shall be notified and the motion shall be tried contradictorily with the district attorney unless the district attorney waives such contradictory hearing.

(2) Such motions include but are not limited to motions for a new trial, motions in arrest of judgment, motions for amendment, modification, or reconsideration of sentence, and motions for modification of conditions of probation or termination of probation.

B. Additionally, if at any time after sentence is imposed, the defendant seeks the production of all or any portion of the district attorney’s file in a criminal proceeding, the request for production shall be presented by written motion, which shall be tried contradictorily with the district attorney.

C. Each motion to set aside a guilty verdict or plea of guilty and each motion to amend or modify a sentence imposed shall be filed, considered, and decided in compliance with Code of Criminal Procedure Articles 881 and 881.1. (Acts 1997, No. 1321, § 1; Acts 2001, No. 937, § 1.)

2001 Amendments. — Acts 2001, No. 937, § 1, effective August 15, 2001, added (C).
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CRIMINAL LAW & PROCEDURE

• Sentencing

•• Corrections, Modifications & Reductions

••• General Overview. — Trial court could not modify defendant’s sentence, where defendant filed his pro se motion 17 years after the sentence was imposed; thus, defendant’s modified sentence was vacated and his life sentence was reinstated. State v. McCoy, 869 So. 2d 918, 2004 La. App. LEXIS 621 (Mar. 3, 2004), writ denied by La. 2004-0793, 883 So. 2d 1044, 2004 La. LEXIS 3120 (La. Oct. 15, 2004).

By its clear language, La. Code Crim. Proc. Ann. art. 822 does not provide authority for a court to amend or modify a sentence; instead, article 822 provides that, “should” a court consider amending or modifying a sentence, it must notify the district attorney and hold a contradictory hearing with the state. State v. Gedric, 741 So. 2d 849, 1999 La. App. LEXIS 1915 (June 3, 1999), writ denied by La. 99-1830, 751 So. 2d 239, 1999 La. LEXIS 3085 (La. Nov. 5, 1999).

When a sentencing or appellate court discovers a sentence does not conform to an applicable penalty statute, it has a duty to correct the sentence, or cause it to be corrected, to bring it into compliance with the statute, even though the corrected sentence is more onerous. State v. Fraser, 471 So. 2d 769, 1985 La. App. LEXIS 8644 (May 7, 1985), set aside in part by 484 So. 2d 122, 1986 La. LEXIS 5716 (La. 1986).

Pursuant to La. Code Crim. Proc. Ann. art. 822, the trial judge erred in his sentencing of appellant because it was not specified that any part of appellant’s sentence was to be without benefit of parole, probation or suspension of sentence. State v. Jones, 451 So. 2d 1162, 1984 La. App. LEXIS 8829 (May 17, 1984).

••• Illegal Sentences. — Appellate court may, upon review, correct an illegal sentence under the provisions of La. Code Crim. Proc. Ann. art. 822(A). State v. Rutland, 829 So. 2d 603, 2002 La. App. LEXIS 2971 (Oct. 2, 2002).

• Postconviction Proceedings

•• Imprisonment. — Although La. Code Crim. Proc. Ann. art. 822(B) required that a defendant seeking production of the district attorney’s file in a criminal proceeding present the request for production by written motion to be tried contradictorily with the district attorney, it did not apply to requests for records under the Public Records Law, La. Rev. Stat. Ann. § 44:1 et seq., and it did not establish a separate procedure by which an inmate could secure documents from the district attorney; further, the purpose of La. Code Crim. Proc. Ann. art. 822 was to prevent district courts from ordering the production of portions of the district attorney’s file without the district attorney first receiving notification of the motion, so a contradictory hearing would not be necessary if the court merely denied the request. State ex rel. McKnight v. State, 742 So. 2d 894, 1998 La. App. LEXIS 3696 (Dec. 3, 1998).

•• Motions to Set Aside Sentence. — Trial court erred in granting defendant’s motion to reconsider his sentence and in reducing the sentence from 99 years to 40 years as the trial court lacked jurisdiction to hear defendant’s claims under La. Code Crim. Proc. Ann. art. 822. State v. Hunter, 841 So. 2d 42, 2003 La. App. LEXIS 493 (Feb. 19, 2003).

 

TITLE 27. PRESENCE OF DEFENDANT

Article

831. Presence of defendant when prosecution is for felony.

832. Continued presence not required.

833. Presence of defendant when prosecution is for misdemeanor.

834. When presence of defendant not necessary.

835. Presence of defendant at pronouncement of sentence.

836. Presence of corporation or association.

Art. 831. Presence of defendant when prosecution is for felony.

A. Except as may be provided by local rules of court in accordance with Articles 522 and 551, a defendant charged with a felony shall be present:

(1) At arraignment;

(2) When a plea of guilty, not guilty, or not guilty and not guilty by reason of insanity is made;

(3) At the calling, examination, challenging, impaneling, and swearing of the jury, and at any subsequent proceedings for the discharge of the jury or of a juror;

(4) At all times during the trial when the court is determining and ruling on the admissibility of evidence;

(5) In trials by jury, at all proceedings when the jury is present, and in trials without a jury, at all times when evidence is being adduced; and

(6) At the rendition of the verdict or judgment, unless he voluntarily absents himself.

B. Nothing in this Article shall prohibit the court, by local rule, from providing for a defendant’s appearance at his arraignment by simultaneous audio-visual transmission, except when the defense counsel requests the defendant’s appearance in open court. (Acts 1990, No. 543, § 1; Acts 1990, No. 593, § 1; Acts 1997, No. 1015, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The common law rule, that in a felony trial the defendant’s presence is required at every important step in the proceedings, is well established by the Louisiana jurisprudence. State v. Thomas, 128 La. 813, 55 So. 415 (1911); State v. Pope, 214 La. 1026, 39 So.2d 719 (1949). Also, a number of specific rules, requiring the presence of the defendant at various stages of the trial, were set out in the 1928 Louisiana Code of Criminal Procedure (former R.S. 15:254, 15:257, 15:258, 15:365, 15:392, 15:396, 15:399). This hybrid system of law, established partly by the jurisprudence and partly by statutory provision, made for considerable confusion and uncertainty. This article, patterned after A.L.I; Code of Criminal Procedure,§287, gathers into one place the statement of the various steps of the trial where the defendant’s presence is required-thus providing a clearer and more complete treatment of this important phase of the law.

(b) The requirement that the defendant must be personally present at the arraignment for a felony is the rule in many states. Orfield, Criminal Procedure from Arrest to Appeal 275 (1947). The Commentary to Sec. 287 (p. 878) of the A.L.I. Code of Criminal Procedure lists 14 states with this provision. Arts. 254 and 257 of the 1928 Louisiana Code of Criminal Procedure also appeared to envisage the presence of the defendant at arraignment on a felony charge. Fed.Rule 43 requires the defendant’s presence at the arraignment in felony cases.

(c) The requirement that the defendant must be present when a plea to the merits is entered is phrased in conformity with the corresponding articles of Title XVI, Arraignment and Pleas. The pleas listed are those authorized by Art. 552, and the requirement of the defendant’s presence is consistent with the rule of Art. 553, that the defendant shall plead in person in felony cases. Accord: State v. Pope, 214 La. 1026, 39 So.2d 719 (1949), holding that the defendant’s presence when a plea of not guilty was entered was essential to the validity of the proceedings; former R.S. 15:254 and 15:257.

(d) Clauses (3) through (6) elaborate upon the general jurisprudential rule that the defendant must be present at every important stage of the trial. (Thomas and Pope cases, cited in Comment (a), supra.) The calling, examination, and impaneling of the jury, embraced in Clause (3), is clearly an important stage of the trial. State v. Thomas, 128 La. 813, 55 So. 415 (1911). Clause (3) is also in conformity with the recent decision of State v. White, 244 La. 585, 153 So.2d 401 (1963), which held that after the prosecution begins, it is error to discharge a juror in chambers out of the presence of the defendant.

Clause (4) embraces an important phase of the proceedings that might not be considered as a “stage of the trial” under the jurisprudential formula. See State v. Barret, 151 La. 52, 91 So. 543 (1922). It is quite important that the defendant be present during argument of counsel as to the admissibility of a confession or other key evidence.

The requirement in Clause (5) that the defendant be present at all proceedings when the jury is present stresses the importance of the defendant’s presence whenever the jury is in court. It clearly covers the judge’s charge or supplemental charges to the jury, at which point the defendant’s presence was generally required under Arts. 392 and 396 of the 1928 Louisiana Code of Criminal Procedure, and any doubts raised by the nebulous phraseology of former Art. 392 are cleared up. It also applies when witnesses are testifying, thus implementing the defendant’s constitutional right to be confronted with the witnesses against him. Const. Art. 1,§9. The broad statement of Clause (5) covers a viewing of the scene of the crime by the jury. This is in conformity with a well-settled line of Louisiana jurisprudence, which is based on the logical theory that the viewing of the scene is to be considered as taking of evidence, with the consequence that the accused has a right to be present. State v. Bertin, 24 La.Ann. 46 (1872); State v. O’Day, 188 La. 169, 175 So. 838 (1937); State v. Pepper, 189 La. 795, 180 So. 640 (1938). This is the majority view. Orfield, at page 414 of Criminal Procedure from Arrest to Appeal (1947), states: “Most jurisdictions recognizing the probative use of a view, treat it as evidence. Accordingly they have conceded the defendant’s right to accompany the jury either as an element of presence at the trial, or more questionably, as an element of the right to confront witnesses.” In the second part of Clause (5), the general rule that the defendant must be present at every important stage of the trial is specifically applied to felony cases tried by the judge without a jury, i. e., relative felony trials where the jury is waived.

Clause (6) embodies the requirement of Art. 399 of the 1928 Code of Criminal Procedure that the defendant must be present when the verdict or judgment is rendered unless he voluntarily absents himself. The Commentary to the A.L.I. Code,§287 lists four states that follow this rule as a basic common law right of the defendant. Under this clause the defendant’s voluntary absence operates as a waiver of his right to be present in all cases, both capital and non-capital.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Criminal Process

•••• Right to Confrontation. — In a drug case, a court did not err by removing defendant from the courtroom and continuing the trial, where defendant’s conduct was disruptive to the proceedings, he argued with the judge, the judge was advised by defense counsel that defendant used profanity in the courtroom, defendant failed to stand up numerous times after being instructed by the judge, and the judge was advised by defense counsel that defendant was being verbally abusive and had threatened counsel. State v. Addison, 871 So. 2d 536, 2004 La. App. LEXIS 692 (Mar. 30, 2004), writ denied by La. 2004-1291, 885 So. 2d 584, 2004 La. LEXIS 3213 (La. Oct. 29, 2004).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Homicide

••• Murder

•••• General Overview. — Placing a shotgun to the heads of individuals and pulling the trigger supports findings of specific intent to kill beyond a reasonable doubt. State v. Broaden, 780 So. 2d 349, 2001 La. LEXIS 706 (Feb. 21, 2001), writ of certiorari denied by 534 U.S. 884, 122 S. Ct. 192, 151 L. Ed. 2d 135, 2001 U.S. LEXIS 6491, 70 U.S.L.W. 3239 (2001).

•• Property Crimes

••• Larceny & Theft

•••• General Overview. — No reversible error was committed when a court violated La. Code Crim. Proc. Ann. art. 831(3) by meeting in chambers with a frightened juror in the presence of counsel, but in the absence of the individual on trial for felony theft in violation of La. Rev. Stat. Ann. § 14:67(B)(2), because the accused’s counsel had an opportunity to question the juror, the accused’s counsel deemed the juror capable, and the accused’s presence would likely have forestalled inquiry into the juror’s emotionally charged but generalized and ultimately unfounded concerns. State v. Hampton, 737 So. 2d 699, 1999 La. LEXIS 1600 (May 28, 1999).

• Discovery & Inspection

•• Bills of Particulars

••• General Overview. — Defendant’s conviction and life sentence for distribution of heroin were both proper where defendant did not have a right to be at the September 1, 1999 hearing on the application for bill of particulars for oyer and motion for pre-trial inspection as there was no jurisprudence or statute mandating that defendant be present at a discovery motion. State v. Dilosa, 849 So. 2d 657, 2003 La. App. LEXIS 1356 (May 9, 2003), writ denied by La. 2003-1601, 860 So. 2d 1153, 2003 La. LEXIS 3634 (La. Dec. 12, 2003).

• Preliminary Proceedings

•• Arraignments

••• General Overview. — Defendant failed to show prejudice resulting from the omission of his arraignment at trial or on appeal; because his plea of not guilty could be assumed, the failure of the record to show that he was ever arraigned on criminal charges, was harmless error. State v. Goldston, 868 So. 2d 196, 2004 La. App. LEXIS 437 (Feb. 25, 2004), writ denied by La. 2005-1413, 924 So. 2d 1004, 2006 La. LEXIS 703 (La. Feb. 17, 2006).

Although La. Code Crim. Proc. Ann. art. 831 required defendant to be present at his arraignment and when his plea was given, where the record did not indicate whether defendant was present for arraignment and defendant failed to object before the start of trial to such irregularity, defendant waived the irregularity; hence, such was harmless error, and defendant’s convictions and sentences were affirmed. State v. Williams, 688 So. 2d 1343, 1997 La. App. LEXIS 306 (Feb. 19, 1997).

•• Entry of Pleas

••• General Overview. — Because a court of appeal could not determine from the record whether a defendant had been present at the procedural stages mandated by La. Code Crim. Proc. Ann. arts. 831 and 832, a potential error patent, the court remanded for a contradictory hearing to determine the issue. State v. Martin, 508 So. 2d 152, 1987 La. App. LEXIS 9472 (May 12, 1987).

• Pretrial Motions & Procedures

•• Continuances. — Local rules of the trial court, which provided for criminal terms and permitted additional terms as the public interest required, complied with La. Code Crim. Proc. Ann. art. 702 regarding the scheduling of cases, and, in accordance with La. Code Crim. Proc. Ann. art. 831 it was not required that defendants be personally present when their case was fixed for trial. State v. Monk, 315 So. 2d 727, 1975 La. LEXIS 4871 (June 23, 1975).

• Counsel

•• Effective Assistance

••• Trials. — Although the defendant was authorized to be present at a hearing regarding the removal of a juror under La. Code Crim. Proc. Ann. art. 831, his attorney’s failure to attend did not warrant a mistrial in the absence of a showing of prejudice. State v. James, 555 So. 2d 519, 1989 La. App. LEXIS 2613 (Dec. 14, 1989), writ denied by 559 So. 2d 1374, 1990 La. LEXIS 925 (La. 1990).

• Juries & Jurors

•• General Overview. — Defendant’s conviction for theft of goods valued at $100 to $500 in violation of La. Rev. Stat. Ann. § 14:67.10 and the sentence to a term of imprisonment at hard labor without benefit of parole, probation, or suspension of sentence as a triple felony offender were vacated and set aside, because the trial court conducted an inquiry of a juror without defendant and defendant’s counsel present; though it was difficult to determine what defendant and defendant’s counsel could have added to the inquiry, the language of La. Code Crim. Proc. Ann. art. 831(3) was mandatory, and the trial court committed reversible error in conversing with the juror for the purpose of determining whether that juror could render a fair and impartial verdict outside the presence of defendant and defendant’s counsel. State v. Hampton, 716 So. 2d 484, 1998 La. App. LEXIS 2272 (July 28, 1998), reversed by, remanded by La. 98-2605, 737 So. 2d 699, 1999 La. LEXIS 1600 (La. May 28, 1999).

Trial court committed reversible error in conversing with a juror for the purpose of determining whether that juror could render a fair and impartial verdict, without the presence of defendant and his counsel; pursuant to La. Code Crim. Proc. Ann. art. 831, defendant had the absolute right to be present during the juror’s questioning. State v. Wicken, 683 So. 2d 805, 1996 La. App. LEXIS 2264 (Oct. 1, 1996).

•• Disqualification & Removal of Jurors

••• General Overview. — Where defendant did not object that a hearing regarding the dismissal of a juror was being held outside of his presence, he waived the argument on appeal. State v. Skipper, 861 So. 2d 796, 2003 La. App. LEXIS 3445 (Dec. 11, 2003), writ denied by La. 2004-0003, 870 So. 2d 298, 2004 La. LEXIS 1400 (La. Apr. 23, 2004).

Trial court neither abused its discretion in utilizing an alternate juror, nor committed reversible error in doing so outside the presence of defendant, and defendant failed to show that defendant’s right to due process was thwarted by defendant’s absence; furthermore, defendant’s right to be present conferred by La. Code Crim. Proc. Ann. art. 831(A)(3) was not absolute, and was tempered by exigent circumstances where the trial court exercised sound judgment in releasing the juror upon learning from the bailiff that the juror’s spouse had been taken to the hospital. State v. Turner, 859 So. 2d 911, 2003 La. App. LEXIS 2985 (Oct. 29, 2003), writ of certiorari denied by La. 2003-3400, 871 So. 2d 347, 2004 La. LEXIS 1019 (La. Mar. 26, 2004).

Trial court’s brief ex parte interrogation of a juror as to who he had seen standing next to at a cell gate entrance to the courtroom did not violate defendant’s right of presence under La. Code Crim. Proc. Ann. art. 831(A)(3), because defense counsel was present when the court subsequently questioned the juror regarding whether he should be removed from the jury. State v. Haynes, 762 So. 2d 1247, 2000 La. App. LEXIS 1849 (June 23, 2000), writ denied by La. 2000-2243, 793 So. 2d 1236, 2001 La. LEXIS 1986 (La. June 15, 2001).

Although La. Code Crim. Proc. Ann. art. 831(A)(3) gave defendant the right to be present at proceedings for the discharge of a juror, La. Code Crim. Proc. Ann. art. 831(A)(3) was not violated when the trial court summarily dismissed a juror outside defendant’s presence where the juror was ill; defendant did not show that he was prejudiced by the dismissal of the juror outside his presence. State v. Prout, 672 So. 2d 933, 1996 La. App. LEXIS 621 (Apr. 10, 1996).

La. Code Crim. Proc. Ann. art. 783 provides that the court may excuse a member of the petit jury venire at any time prior to the time he is sworn as a juror to try a particular case; a defendant need not be present when the trial judge excuses prospective jurors before his case is called for trial, and a juror is not “called” or “examined” within the meaning of La. Code Crim. Proc. Ann. art. 831(3) until he is called for examination in the trial of that particular defendant. State v. Meriwether, 412 So. 2d 558, 1982 La. LEXIS 10633 (Apr. 5, 1982).

Trial judge’s excusing of prospective jurors with legal excuses prior to defendant’s being in the courtroom did not violate defendant’s right to be present at the calling and examination of the jury within the meaning of La. Code Crim. Proc. Ann. art. 831. State v. Meriwether, 412 So. 2d 558, 1982 La. LEXIS 10633 (Apr. 5, 1982).

•• Voir Dire

••• General Overview. — Although defendant was not present during the jury selection process when jury challenges were exercised, where neither he nor defense counsel objected, the issue was not preserved for review; therefore, defendant did not meet his burden on ineffective assistance of counsel claim. State v. Sias, 861 So. 2d 829, 2003 La. App. LEXIS 3441 (Dec. 11, 2003), appeal dismissed by 985 So. 2d 871, 2008 La. App. Unpub. LEXIS 402 (La.App. 3 Cir. 2008).

Defendant’s contention that the trial court erred in conducting certain portions of the voir dire examination of prospective jurors outside his presence, in violation of La. Code Crim. Proc. Ann. art. 831, was without merit because defendant failed to make a contemporaneous objection as required by La. Code Crim. Proc. Ann. art. 841(A) such that he was precluded from raising the issue on appeal. State v. Howard, 746 So. 2d 49, 1999 La. App. LEXIS 2330 (Aug. 18, 1999), writ denied by La. 1999-2960, 760 So. 2d 1190, 2000 La. LEXIS 1296 (La. May 5, 2000).

Under La. Code Crim. Proc. Ann. art. 831(A)(3), defendant’s criminal conviction was reversed because the trial court denied defendant’s right to be present at the examination and challenging of the jury, and at any subsequent proceedings for the discharge of any juror, and defendant’s right to confer with his counsel was not a substitute for his rights to be present for the examination and challenging of the jurors. State v. Grogan, 723 So. 2d 1049, 1998 La. App. LEXIS 3589 (Dec. 09, 1998).

Trial judge’s violation of the right of defendants set forth at La. Code Crim. Proc. Ann. art. 831 to be present during the judge’s contact with a juror constituted reversible error; the judge extensively questioned a juror in chambers after it was reported that the juror’s brother had been in a fight the night before with the brother of one of the defendants. State v. Granier, 570 So. 2d 77, 1990 La. App. LEXIS 2381 (Oct. 30, 1990).

• Trials

•• Defendant’s Rights

••• General Overview. — Local rules of the trial court, which provided for criminal terms and permitted additional terms as the public interest required, complied with La. Code Crim. Proc. Ann. art. 702 regarding the scheduling of cases, and, in accordance with La. Code Crim. Proc. Ann. art. 831 it was not required that defendants be personally present when their case was fixed for trial. State v. Monk, 315 So. 2d 727, 1975 La. LEXIS 4871 (June 23, 1975).

••• Right to Fair Trial. — Conversation between the trial judge and a state trooper who had been called as a prospective juror did not violate defendant’s right to a fair trial where defendant failed to establish whether the conversation between the judge and the trooper took place before or after defendant’s case was called for trial. State v. Skipper, 861 So. 2d 796, 2003 La. App. LEXIS 3445 (Dec. 11, 2003), writ denied by La. 2004-0003, 870 So. 2d 298, 2004 La. LEXIS 1400 (La. Apr. 23, 2004).

••• Right to Presence at Trial. — In a murder case, where the trial court judge introduced defendant to the prospective jurors, asked him to stand, and he was, in fact, present during the jury selection process, defendant’s assignment of error claiming that there was no evidence that he was present was without merit. State v. Newman, 879 So. 2d 870, 2004 La. App. LEXIS 1858 (July 7, 2004), writ denied by La. 2004-2050, 891 So. 2d 668, 2005 La. LEXIS 58 (La. Jan. 7, 2005).

In a drug case, a court did not err by removing defendant from the courtroom and continuing the trial, where defendant’s conduct was disruptive to the proceedings, he argued with the judge, the judge was advised by defense counsel that defendant used profanity in the courtroom, defendant failed to stand up numerous times after being instructed by the judge, and the judge was advised by defense counsel that defendant was being verbally abusive and had threatened counsel. State v. Addison, 871 So. 2d 536, 2004 La. App. LEXIS 692 (Mar. 30, 2004), writ denied by La. 2004-1291, 885 So. 2d 584, 2004 La. LEXIS 3213 (La. Oct. 29, 2004).

Although defendant was not present during the jury selection process when jury challenges were exercised, where neither he nor defense counsel objected, the issue was not preserved for review; therefore, defendant did not meet his burden on ineffective assistance of counsel claim. State v. Sias, 861 So. 2d 829, 2003 La. App. LEXIS 3441 (Dec. 11, 2003), appeal dismissed by 985 So. 2d 871, 2008 La. App. Unpub. LEXIS 402 (La.App. 3 Cir. 2008).

Trial court did not err in allowing defendant’s trial to proceed in his absence when he went to the hospital complaining of chest pains and did not appear for trial the next day; defendant’s absence was voluntary, he did not establish that his medical condition prevented him from appearing, and defendant told counsel to proceed without him. State v. Graves, 798 So. 2d 1090, 2001 La. App. LEXIS 2113 (Oct. 3, 2001), writ denied by La. 2002-0029, 827 So. 2d 420, 2002 La. LEXIS 3021 (La. Oct. 14, 2002).

Defendant’s cocaine conviction was proper where he was voluntarily absent from the trial and therefore his right to be present at his trial as provided under La. Code Crim. Proc. Ann. art. 831 was not violated. State v. Landrum, 796 So. 2d 94, 2001 La. App. LEXIS 2025 (Sept. 26, 2001), writ denied by La. 2003-0493, 866 So. 2d 823, 2004 La. LEXIS 680 (La. Feb. 20, 2004).

Defendant’s absence from ministerial bench conferences did not violate La. Code Crim. Proc. Ann. art. 831. State v. Debrow, 781 So. 2d 853, 2001 La. App. LEXIS 455 (Mar. 2, 2001), writ denied by La. 2001-0955, 807 So. 2d 860, 2002 La. LEXIS 516 (La. Feb. 8, 2002), writ denied by La. 2001-0989, 807 So. 2d 862, 2002 La. LEXIS 556 (La. Feb. 8, 2002), writ denied by La. 2001-1055, 810 So. 2d 1152, 2002 La. LEXIS 811 (La. Mar. 8, 2002), writ denied by La. 2001-0945, 811 So. 2d 922, 2002 La. LEXIS 1122 (La. Mar. 22, 2002).

Provisions of La. Code Crim. Proc. Ann. art. 831 are not absolute. State v. Broaden, 780 So. 2d 349, 2001 La. LEXIS 706 (Feb. 21, 2001), writ of certiorari denied by 534 U.S. 884, 122 S. Ct. 192, 151 L. Ed. 2d 135, 2001 U.S. LEXIS 6491, 70 U.S.L.W. 3239 (2001).

Where one or both of defendant’s attorneys attended all proceedings and participated throughout defendant’s trial, defendant’s interests were fully represented. State v. Broaden, 780 So. 2d 349, 2001 La. LEXIS 706 (Feb. 21, 2001), writ of certiorari denied by 534 U.S. 884, 122 S. Ct. 192, 151 L. Ed. 2d 135, 2001 U.S. LEXIS 6491, 70 U.S.L.W. 3239 (2001).

Defendant’s right to be present at his criminal trial on aggravated rape charges was not violated under La. Code Crim. Proc. Ann. art. 831 where he was not included in two bench conferences and a telephone conference with his counsel. State v. Johnson, 778 So. 2d 706, 2001 La. App. LEXIS 20 (Jan. 24, 2001), writ denied by La. 2001-0508, 810 So. 2d 1153, 2002 La. LEXIS 754 (La. Mar. 8, 2002).

In defendant’s trial for aggravated criminal damage to property, defendant’s failure to be present during side-bar conferences held at the bench between counsel and the trial judge did not violate La. Code Crim. Proc. Ann. art. 831 because defendant did not claim that he was not present in the courtroom and defense counsel did not request his presence or object to defendant’s inability to participate in these conferences. State v. Davenport, 771 So. 2d 837, 2000 La. App. LEXIS 2679 (Nov. 1, 2000), writ denied by La. 2000-3294, 799 So. 2d 1150, 2001 La. LEXIS 3914 (La. Oct. 26, 2001).

Trial court’s brief ex parte interrogation of a juror as to who he had seen standing next to at a cell gate entrance to the courtroom did not violate defendant’s right of presence under La. Code Crim. Proc. Ann. art. 831(A)(3), because defense counsel was present when the court subsequently questioned the juror regarding whether he should be removed from the jury. State v. Haynes, 762 So. 2d 1247, 2000 La. App. LEXIS 1849 (June 23, 2000), writ denied by La. 2000-2243, 793 So. 2d 1236, 2001 La. LEXIS 1986 (La. June 15, 2001).

Contrary to defendant’s contention, there was no jurisprudence or specific statutory provision that required his presence at a bench conference in order to satisfy the requirements of La. Code Crim. Proc. Ann. art. 831; in most instances the trial court’s discussions at the bench were “housekeeping” matters or ministerial functions of the trial court and defendant’s absence from the bench conferences did not run afoul of article 831. State v. Wesley, 759 So. 2d 286, 2000 La. App. LEXIS 1128 (May 10, 2000), writ denied by La. 2000-1702, 788 So. 2d 1201, 2001 La. LEXIS 1356 (La. Apr. 12, 2001).

Although pursuant to La. Code Crim. Proc. Ann. art. 831 defendant had the right to be present, defendant’s counsel consented to his absence during the additional jury instructions and there was no showing that defendant suffered any prejudice. State v. Simmons, 759 So. 2d 940, 2000 La. App. LEXIS 865 (Apr. 12, 2000).

Provisions of La. Code Crim. Proc. Ann. art. 831, giving a defendant the right to be present at the examination of the jury, are not absolute; in addition, an accused may waive his presence by voluntary absence under La. Code Crim. Proc. Ann. art. 832, or by not objecting to his absence from a La. Code Crim. Proc. Ann. art. 831(A)(3) hearing, as required under the general contemporaneous objection rule to preserve the matter, pursuant to La. Code Crim. Proc. Ann. art. 841. State v. Broaden, 2000 La. LEXIS 3614 (Feb. 21, 2000).

No reversible error was committed when a court violated La. Code Crim. Proc. Ann. art. 831(3) by meeting in chambers with a frightened juror in the presence of counsel, but in the absence of the individual on trial for felony theft in violation of La. Rev. Stat. Ann. § 14:67(B)(2), because the accused’s counsel had an opportunity to question the juror, the accused’s counsel deemed the juror capable, and the accused’s presence would likely have forestalled inquiry into the juror’s emotionally charged but generalized and ultimately unfounded concerns. State v. Hampton, 737 So. 2d 699, 1999 La. LEXIS 1600 (May 28, 1999).

Removal of defendant after the victim’s family’s outburst, while the attorney argued for a mistrial, did not violate La. Code Crim. Proc. Ann. art. 831. State v. Wessinger, 736 So. 2d 162, 1999 La. LEXIS 1601 (May 28, 1999), writ of certiorari denied by 528 U.S. 1050, 120 S. Ct. 589, 145 L. Ed. 2d 489, 1999 U.S. LEXIS 8089, 68 U.S.L.W. 3366 (1999).

Defendant’s absence at hearing on motions to quash and sever was not grounds for reversing his conviction; because this was a pretrial hearing, La. Code Crim. Proc. Ann. art. 831 requiring defendant’s presence was not applicable and, under La. Code Crim. Proc. Ann. art. 834, defendant’s presence was not essential to the validity of any hearing or ruling on a preliminary motion. State v. Koon, 730 So. 2d 503, 1999 La. App. LEXIS 434 (Feb. 24, 1999).

Absence of defendant during jury selection, in violation of La. Code Crim. Proc. Ann. art. 831, was noted as a patent error pursuant to La. Code Crim. Proc. Ann. art. 900, but was reasoned harmless at worst, where defendant never complained of this procedural error, and his attorney was present, and defendant was forbidden by La. Code Crim. Proc. Ann. art. 832 from complaining of a voluntary temporary absence because his counsel was present. State v. Montgomery, 734 So. 2d 650, 1999 La. App. LEXIS 160 (Jan. 27, 1999).

Trial judge did not violate La. Code Crim. Proc. Ann. art. 831(A)(5) when he entered the jury room and discussed the jury’s sequestration, the arrangements for meals and entertainment and ascertained which jurors had belongings with them and which jurors needed to contact someone to bring their belongings. State v. Chester, 724 So. 2d 1276, 1998 La. LEXIS 3501 (Dec. 1, 1998), modified and rehearing denied by La. 97-2790, 724 So. 2d 1276, 1999 La. LEXIS 12 (La. Jan. 15, 1999), writ of certiorari denied by 528 U.S. 826, 120 S. Ct. 75, 145 L. Ed. 2d 64, 1999 U.S. LEXIS 5122, 68 U.S.L.W. 3224 (1999), remanded by 2010 La. LEXIS 265 (La. Feb. 12, 2010).

Defendant’s conviction for theft of goods valued at $100 to $500 in violation of La. Rev. Stat. Ann. § 14:67.10 and the sentence to a term of imprisonment at hard labor without benefit of parole, probation, or suspension of sentence as a triple felony offender were vacated and set aside, because the trial court conducted an inquiry of a juror without defendant and defendant’s counsel present; though it was difficult to determine what defendant and defendant’s counsel could have added to the inquiry, the language of La. Code Crim. Proc. Ann. art. 831(3) was mandatory, and the trial court committed reversible error in conversing with the juror for the purpose of determining whether that juror could render a fair and impartial verdict outside the presence of defendant and defendant’s counsel. State v. Hampton, 716 So. 2d 484, 1998 La. App. LEXIS 2272 (July 28, 1998), reversed by, remanded by La. 98-2605, 737 So. 2d 699, 1999 La. LEXIS 1600 (La. May 28, 1999).

Although La. Code Crim. Proc. Ann. art. 831(A)(3) gave defendant the right to be present at proceedings for the discharge of a juror, La. Code Crim. Proc. Ann. art. 831(A)(3) was not violated when the trial court summarily dismissed a juror outside defendant’s presence where the juror was ill; defendant did not show that he was prejudiced by the dismissal of the juror outside his presence. State v. Prout, 672 So. 2d 933, 1996 La. App. LEXIS 621 (Apr. 10, 1996).

Although record should have affirmatively stated defendant’s presence, a close reading of the record indicated defendant was present to satisfy La. Code Crim. Proc. Ann. art. 831. State v. Glover, 636 So. 2d 976, 1994 La. App. LEXIS 862 (Mar. 29, 1994), writ denied by La. 94-1460, 678 So. 2d 544, 1996 La. LEXIS 2205 (La. Sept. 3, 1996).

Though a trial court may have violated La. Code Crim. Proc. Ann. art. 831 when it addressed a jury question outside of defendant’s presence, the error was harmless where there was no hint that defendant had or might have had a police record. State v. Harrison, 628 So. 2d 104, 1993 La. App. LEXIS 3630 (Nov. 23, 1993).

Trial court’s failure to include in the minute entry that defendant was present when the judgment of guilty was rendered was corrected by issuance of a per curiam; hence, such did not violate La. Code Crim. Proc. Ann. art. 831 and was not a basis for reversing defendant’s conviction for forcible rape, and the court therefore affirmed the conviction. State v. Veller, 532 So. 2d 846, 1988 La. App. LEXIS 1906 (Sept. 29, 1988).

La. Code Crim. Proc. Ann. art. 831 required defendant’s presence during jury selection, so the district court erred in denying his motions for mistrial and new trial, despite defendant’s history of failing to appear for court, where defendant proved that his absence during part of jury selection was not voluntary as allowed under La. Code Crim. Proc. Ann. art. 832, but was instead involuntarily due to car trouble. State v. Lewis, 531 So. 2d 1169, 1988 La. App. LEXIS 1861 (Sept. 16, 1988).

Because a court of appeal could not determine from the record whether a defendant had been present at the procedural stages mandated by La. Code Crim. Proc. Ann. arts. 831 and 832, a potential error patent, the court remanded for a contradictory hearing to determine the issue. State v. Martin, 508 So. 2d 152, 1987 La. App. LEXIS 9472 (May 12, 1987).

Defendant’s appeal of his conviction for second-degree murder required temporary remand, as the minute entries failed to show whether he was present at an important trial stage listed in La. Code Crim. Proc. Ann. art. 831, namely, the jury selection process, and whether his absence, if established, was voluntary or temporary; under La. Code Crim. Proc. Ann. art. 832, defendant could object to his absence from jury proceedings only if such absence was neither temporary nor voluntary. State v. Hancock, 502 So. 2d 1098, 1987 La. App. LEXIS 8453 (Jan. 14, 1987).

Although La. Code Crim. Proc. Ann. art. 834 provided that a defendant’s presence was not essential to the validity of certain proceedings, it did not authorize defense counsel to waive the presence of his properly notified client; the sections dealing with the presence of the defendant, La. Code Crim. Proc. Ann. arts. 831-836, was not intended to authorize the defendant’s absence but rather, the sections dealt with whether a criminal proceeding could go forward without the defendant’s presence State v. Henderson, 471 So. 2d 958, 1985 La. App. LEXIS 8662 (June 12, 1985), reversed by 475 So. 2d 1098, 1985 La. LEXIS 9450 (La. 1985).

A defendant was improperly convicted and sentenced for felony theft, while the defendant was not present in court, because due process required that a defendant should not be tried if he completely absented himself after an arraignment; there was no indication that the defendant’s absence was temporary. State v. Bindom, 460 So. 2d 68, 1984 La. App. LEXIS 10024 (Nov. 20, 1984).

La. Code Crim. Proc. Ann. art. 831(A)(3) provides that a defendant charged with a felony shall be present at the calling, examination, challenging, empanelling, and swearing of the jury and at any subsequent proceedings for the discharge of the jury or a juror. State v. Spencer, 446 So. 2d 1197, 1984 La. LEXIS 8357 (Feb. 27, 1984).

Capital murder defendant had the right to be present at all parts of his trial, including if the trial judge addressed the jury at a location other than the courtroom regarding the case. State v. Copeland, 419 So. 2d 899, 1982 La. LEXIS 11756 (Sept. 7, 1982).

La. Code Crim. Proc. Ann. art. 783 provides that the court may excuse a member of the petit jury venire at any time prior to the time he is sworn as a juror to try a particular case; a defendant need not be present when the trial judge excuses prospective jurors before his case is called for trial, and a juror is not “called” or “examined” within the meaning of La. Code Crim. Proc. Ann. art. 831(3) until he is called for examination in the trial of that particular defendant. State v. Meriwether, 412 So. 2d 558, 1982 La. LEXIS 10633 (Apr. 5, 1982).

Trial judge’s excusing of prospective jurors with legal excuses prior to defendant’s being in the courtroom did not violate defendant’s right to be present at the calling and examination of the jury within the meaning of La. Code Crim. Proc. Ann. art. 831. State v. Meriwether, 412 So. 2d 558, 1982 La. LEXIS 10633 (Apr. 5, 1982).

On appeal from a manslaughter conviction, defendant’s case was remanded for a contradictory hearing to determine whether he was present at all stages of the proceeding as required by La. Code Crim. Proc. Ann. art. 831 because the minutes failed to indicate his presence or absence at the district court proceedings. State v. Senegal, 333 So. 2d 639, 1976 La. LEXIS 4846 (June 4, 1976).

Defendant conviction was reversed because, pursuant to La. Code Crim. Proc. Ann. arts. 831 and 808, defendant was required to be present when the jury received additional instructions and he was not. State v. Williams, 260 LA. 1153, 258 So. 2d 534, 1972 La. LEXIS 5954 (Feb. 21, 1972).

Trial judge did not abuse his discretion when he excused a prosprective juror outside the presence of defense counsel; the prospective jurors were not called for a specific case but rather were called to determine whether the would be available for any jury service during the week. State v. McGuire, 254 LA. 560, 225 So. 2d 215, 1969 La. LEXIS 3359 (June 27, 1969).

•• Motions for Mistrial. — Although the defendant was authorized to be present at a hearing regarding the removal of a juror under La. Code Crim. Proc. Ann. art. 831, his attorney’s failure to attend did not warrant a mistrial in the absence of a showing of prejudice. State v. James, 555 So. 2d 519, 1989 La. App. LEXIS 2613 (Dec. 14, 1989), writ denied by 559 So. 2d 1374, 1990 La. LEXIS 925 (La. 1990).

• Scienter

•• Specific Intent. — Placing a shotgun to the heads of individuals and pulling the trigger supports findings of specific intent to kill beyond a reasonable doubt. State v. Broaden, 780 So. 2d 349, 2001 La. LEXIS 706 (Feb. 21, 2001), writ of certiorari denied by 534 U.S. 884, 122 S. Ct. 192, 151 L. Ed. 2d 135, 2001 U.S. LEXIS 6491, 70 U.S.L.W. 3239 (2001).

• Sentencing

•• Imposition

••• General Overview. — Trial court’s failure to include in the minute entry that defendant was present when the judgment of guilty was rendered was corrected by issuance of a per curiam; hence, such did not violate La. Code Crim. Proc. Ann. art. 831 and was not a basis for reversing defendant’s conviction for forcible rape, and the court therefore affirmed the conviction. State v. Veller, 532 So. 2d 846, 1988 La. App. LEXIS 1906 (Sept. 29, 1988).

• Appeals

•• Reviewability

••• Preservation for Review

•••• General Overview. — Although defendant was not present during the jury selection process when jury challenges were exercised, where neither he nor defense counsel objected, the issue was not preserved for review; therefore, defendant did not meet his burden on ineffective assistance of counsel claim. State v. Sias, 861 So. 2d 829, 2003 La. App. LEXIS 3441 (Dec. 11, 2003), appeal dismissed by 985 So. 2d 871, 2008 La. App. Unpub. LEXIS 402 (La.App. 3 Cir. 2008).

Where defendant did not object that a hearing regarding the dismissal of a juror was being held outside of his presence, he waived the argument on appeal. State v. Skipper, 861 So. 2d 796, 2003 La. App. LEXIS 3445 (Dec. 11, 2003), writ denied by La. 2004-0003, 870 So. 2d 298, 2004 La. LEXIS 1400 (La. Apr. 23, 2004).

Provisions of La. Code Crim. Proc. Ann. art. 831, giving a defendant the right to be present at the examination of the jury, are not absolute; in addition, an accused may waive his presence by voluntary absence under La. Code Crim. Proc. Ann. art. 832, or by not objecting to his absence from a La. Code Crim. Proc. Ann. art. 831(A)(3) hearing, as required under the general contemporaneous objection rule to preserve the matter, pursuant to La. Code Crim. Proc. Ann. art. 841. State v. Broaden, 2000 La. LEXIS 3614 (Feb. 21, 2000).

Defendant’s contention that the trial court erred in conducting certain portions of the voir dire examination of prospective jurors outside his presence, in violation of La. Code Crim. Proc. Ann. art. 831, was without merit because defendant failed to make a contemporaneous objection as required by La. Code Crim. Proc. Ann. art. 841(A) such that he was precluded from raising the issue on appeal. State v. Howard, 746 So. 2d 49, 1999 La. App. LEXIS 2330 (Aug. 18, 1999), writ denied by La. 1999-2960, 760 So. 2d 1190, 2000 La. LEXIS 1296 (La. May 5, 2000).

•• Standards of Review

••• Harmless & Invited Errors

•••• General Overview. — Defendant failed to show prejudice resulting from the omission of his arraignment at trial or on appeal; because his plea of not guilty could be assumed, the failure of the record to show that he was ever arraigned on criminal charges, was harmless error. State v. Goldston, 868 So. 2d 196, 2004 La. App. LEXIS 437 (Feb. 25, 2004), writ denied by La. 2005-1413, 924 So. 2d 1004, 2006 La. LEXIS 703 (La. Feb. 17, 2006).

Where defendant’s presence was waived by counsel during a hearing to determine whether one of the chosen jurors could be excused because of a hardship, defendant’s absence from the hearing was harmless error. State v. Hebert, 716 So. 2d 63, 1998 La. App. LEXIS 1515 (June 3, 1998), writ denied by La. 98-1813, 730 So. 2d 455, 1998 La. LEXIS 3405 (La. Nov. 13, 1998), writ of certiorari denied by 529 U.S. 1072, 120 S. Ct. 1685, 146 L. Ed. 2d 492, 2000 U.S. LEXIS 2677, 68 U.S.L.W. 3655 (2000).

Art. 832. Continued presence not required.

A. A defendant initially present for the commencement of trial shall not prevent the further progress of the trial, including the return of the verdict, and shall be considered to have waived his right to be present if his counsel is present or if the right to counsel has been waived and:

(1) He voluntarily absents himself after the trial has commenced, whether or not he has been informed by the court of his obligation to be present during the trial; or

(2) After being warned by the court that disruptive conduct will cause him to be removed from the courtroom, he persists in conduct which justifies his exclusion from the courtroom.

B. Nothing in this Article shall prohibit the court, by local rule, from providing for a defendant’s appearance at his arraignment by simultaneous audio-visual transmission, except when the defense counsel requests the defendant’s appearance in open court. Any appearance made by way of simultaneous audio-visual transmission under applicable local rules of court in accordance with the provisions of Article 551 shall not constitute absence for the purposes of this Article. (Acts 1990, No. 543, § 1; Acts 1990, No. 593, § 1; Acts 1997, No. 718, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article provides for a waiver of the defendant’s right to be present in case of his temporary voluntary absence during any of the proceedings stated in Art. 831. The waiver is limited to non-capital cases, thus codifying the apparent majority rule that in capital cases the defendant’s presence at the important stages of the trial is an absolute requirement and cannot be waived. Clark, Criminal Procedure 495 (1918); Note, 4 La.L.Rev. 618, 621 (1942). The waiver provision of Fed.Rule 43 is similarly limited to prosecutions not punishable by death. The rule providing for voluntary waiver of the defendant’s right to be present during the trial of noncapital cases is well supported by Louisiana jurisprudence. State v. Outs, 30 La.Ann. 1155 (1878); State v. Ricks, 32 La.Ann. 1098 (1880); State v. Perkins, 40 La.Ann. 210, 3 So. 647 (1888); State v. Suire, 142 La. 101, 76 So. 254 (1917); State v. Barret, 151 La. 52, 91 So. 543 (1922) (voluntary waiver of right to be present during argument as to the admissibility of evidence, out of the jury’s presence, see Art. 831 (4)); State v. Futrell, 159 La. 1093, 106 So. 651 (1925); State v. Henderson, 168 La. 487, 122 So. 591 (1929); State v. McCart, 210 La. 278, 26 So.2d 745 (1946); State v. Benoit, 219 La. 536, 53 So.2d 404 (1951) (waiver of defendant’s right to be present during a view by the jury, which he had requested). In State v. McCart, supra, the court reaffirmed the general rule that one who is tried for a felony must be personally present in court at every important stage of the trial, but concluded that it was well settled that the absence of a defendant who voluntarily absented himself from the courtroom during the argument of the ease before the jury was not fatal.

(b) Rights of absent defendants, whose voluntary absence create the problem, are fully protected by the stated limitations. The waiver is only effective if his attorney is present, and if the absence is of a temporary nature. Possibly the second limitation would apply even if it were not spelled out, for “due process” would require that the defendant should not be tried if he completely absents himself after the arraignment. Snyder v. Massachusetts, 291 U.S. 97, 54 S.Ct. 330, 78 L.Ed. 674 (1934). The absences where a waiver has been recognized have been of fairly short duration.

(c) The defendant’s presence at the arraignment and when a plea to the merits is entered is particularly important. The waiver clause therefore contains a partial exception, and the defendant’s voluntary absence from those stages of the prosecution may be urged before the commencement of trial. Under Art. 555, a lack of arraignment and of a plea are waived if the defendant enters upon the trial without objecting thereto.

(d) The general waiver rule of this article is limited to noncapital cases. However, Art. 831(6) permits a special waiver of the defendant’s right to be present when the verdict or judgment is rendered. In this situation the defendant always, whether the case is capital or noncapital, forfeits his right to be present if he voluntarily absents himself. Accord: Art. 399 of the 1928 Code of Criminal Procedure.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Criminal Process

•••• Right to Confrontation. — In a drug case, a court did not err by removing defendant from the courtroom and continuing the trial, where defendant’s conduct was disruptive to the proceedings, he argued with the judge, the judge was advised by defense counsel that defendant used profanity in the courtroom, defendant failed to stand up numerous times after being instructed by the judge, and the judge was advised by defense counsel that defendant was being verbally abusive and had threatened counsel. State v. Addison, 871 So. 2d 536, 2004 La. App. LEXIS 692 (Mar. 30, 2004), writ denied by La. 2004-1291, 885 So. 2d 584, 2004 La. LEXIS 3213 (La. Oct. 29, 2004).

CRIMINAL LAW & PROCEDURE

• Preliminary Proceedings

•• Arraignments

••• General Overview. — Although there was no indication that defendant was arraigned or present at an arraignment, all parties were under the assumption that he did so and any error in failing formally to arraign defendant was cured by his subsequent guilty plea. State v. Handy, 828 So. 2d 1207, 2002 La. App. LEXIS 3054 (Sept. 25, 2002;).

Although defendant was required to have objected to his absence from the arraignmentor plea to the merits pursuant to La. Code Crim. Proc. Ann. art. 832(A), where the record did not indicate whether defendant was present for arraignment and defendant failed to object before the start of trial to such irregularity, defendant waived the irregularity; hence, such was harmless error, and defendant’s convictions and sentences were affirmed. State v. Williams, 688 So. 2d 1343, 1997 La. App. LEXIS 306 (Feb. 19, 1997).

•• Entry of Pleas

••• General Overview. — Because a court of appeal could not determine from the record whether a defendant had been present at the procedural stages mandated by La. Code Crim. Proc. Ann. arts. 831 and 832, a potential error patent, the court remanded for a contradictory hearing to determine the issue. State v. Martin, 508 So. 2d 152, 1987 La. App. LEXIS 9472 (May 12, 1987).

• Juries & Jurors

•• Voir Dire

••• General Overview. — Defendant could not raise an error relating to his absence during voir dire because it was not objected to at the time of it occurrence, and his counsel was present. State v. Tyler, 607 So. 2d 910, 1992 La. App. LEXIS 3256 (Oct. 28, 1992), writ of certiorari denied by 612 So. 2d 97, 1993 La. LEXIS 886 (La. 1993).

• Trials

•• Defendant’s Rights

••• Right to Presence at Trial. — In a drug case, a court did not err by removing defendant from the courtroom and continuing the trial, where defendant’s conduct was disruptive to the proceedings, he argued with the judge, the judge was advised by defense counsel that defendant used profanity in the courtroom, defendant failed to stand up numerous times after being instructed by the judge, and the judge was advised by defense counsel that defendant was being verbally abusive and had threatened counsel. State v. Addison, 871 So. 2d 536, 2004 La. App. LEXIS 692 (Mar. 30, 2004), writ denied by La. 2004-1291, 885 So. 2d 584, 2004 La. LEXIS 3213 (La. Oct. 29, 2004).

Trial court did not err in allowing defendant’s trial to proceed in his absence when he went to the hospital complaining of chest pains and did not appear for trial the next day; defendant’s absence was voluntary, he did not establish that his medical condition prevented him from appearing, and defendant told counsel to proceed without him. State v. Graves, 798 So. 2d 1090, 2001 La. App. LEXIS 2113 (Oct. 3, 2001), writ denied by La. 2002-0029, 827 So. 2d 420, 2002 La. LEXIS 3021 (La. Oct. 14, 2002).

Defendant was not entitled to a mistrial declaration on the ground that the trial court improperly allowed trial to proceed in defendant’s absence when he went to the hospital complaining of chest pains and did not appear for trial the next day; defendant’s absence was voluntary, he did not establish that his medical condition prevented him from appearing, and defendant told counsel to proceed without him. State v. Graves, 798 So. 2d 1090, 2001 La. App. LEXIS 2113 (Oct. 3, 2001), writ denied by La. 2002-0029, 827 So. 2d 420, 2002 La. LEXIS 3021 (La. Oct. 14, 2002).

Defendant’s cocaine conviction was proper when he was voluntarily absent from the trial and therefore his right to be present at his trial as provided under La. Code Crim. Proc. Ann. art. 832 was not violated. State v. Landrum, 796 So. 2d 94, 2001 La. App. LEXIS 2025 (Sept. 26, 2001), writ denied by La. 2003-0493, 866 So. 2d 823, 2004 La. LEXIS 680 (La. Feb. 20, 2004).

Provisions of La. Code Crim. Proc. Ann. art. 831, giving a defendant the right to be present at the examination of the jury, are not absolute; in addition, an accused may waive his presence by voluntary absence under La. Code Crim. Proc. Ann. art. 832, or by not objecting to his absence from a La. Code Crim. Proc. Ann. art. 831(A)(3) hearing, as required under the general contemporaneous objection rule to preserve the matter, pursuant to La. Code Crim. Proc. Ann. art. 841. State v. Broaden, 2000 La. LEXIS 3614 (Feb. 21, 2000).

Absence of defendant during jury selection, in violation of La. Code Crim. Proc. Ann. art. 831, was noted as a patent error pursuant to La. Code Crim. Proc. Ann. art. 900, but was reasoned harmless at worst, where defendant never complained of this procedural error, and his attorney was present, and defendant was forbidden by La. Code Crim. Proc. Ann. art. 832 from complaining of a voluntary temporary absence because his counsel was present. State v. Montgomery, 734 So. 2d 650, 1999 La. App. LEXIS 160 (Jan. 27, 1999).

Pursuant to La. Code Crim. Proc. Ann. art. 832, there was no error in denying the motion for a continuance because defendant’s absence on the second day of trial was voluntary and there was no explanation of why defendant was absent; defense counsel’s statement that he did not agree to his client’s absence and believed that defendant must have encountered some mishap was insufficient to show that defendant’s absence was not voluntarily. State v. Russell, 726 So. 2d 444, 1999 La. App. LEXIS 16 (Jan. 13, 1999), writ denied by La. 99-0469, 745 So. 2d 19, 1999 La. LEXIS 1853 (La. June 18, 1999).

Armed robbery defendant who freely and voluntarily absented himself from his trial waived his right to be present under La. Code Crim. Proc. Ann. art. 832(A), thus no error occurred when the trial court judge refused to declare a mistrial upon the oral motion of defense counsel. State v. Tate, 670 So. 2d 671, 1996 La. App. LEXIS 681 (Mar. 6, 1996).

A defendant could be convicted in absentia under La. Code Crim. Proc. Ann. art. 832, when he removed himself from a trial and his attorney was present during the proceedings. State v. Humphrey, 576 So. 2d 1104, 1991 La. App. LEXIS 526 (Mar. 13, 1991).

A defendant who left the courthouse during the noon recess on the first day of his trial for simple burglary was voluntarily absent and was properly convicted in absentia because his attorney continued to represent him throughout the trial. State v. Ray, 547 So. 2d 1350, 1989 La. App. LEXIS 1433 (July 12, 1989), writ of certiorari denied by 553 So. 2d 470, 1989 La. LEXIS 2909 (La. 1989).

La. Code Crim. Proc. Ann. art. 831 required defendant’s presence during jury selection, so the district court erred in denying his motions for mistrial and new trial, despite defendant’s history of failing to appear for court, where defendant proved that his absence during part of jury selection was not voluntary as allowed under La. Code Crim. Proc. Ann. art. 832, but was instead involuntarily due to car trouble. State v. Lewis, 531 So. 2d 1169, 1988 La. App. LEXIS 1861 (Sept. 16, 1988).

Because defense counsel was present and waived defendant’s presence, the reading of an additional charge to the jury during defendant’s absence was not reversible error. State v. Carlin, 529 So. 2d 1365, 1988 La. App. LEXIS 1665 (July 26, 1988), writ of certiorari denied by 535 So. 2d 741, 1989 La. LEXIS 36 (La. 1989).

Because a court of appeal could not determine from the record whether a defendant had been present at the procedural stages mandated by La. Code Crim. Proc. Ann. arts. 831 and 832, a potential error patent, the court remanded for a contradictory hearing to determine the issue. State v. Martin, 508 So. 2d 152, 1987 La. App. LEXIS 9472 (May 12, 1987).

Defendant’s appeal of his conviction for second-degree murder required temporary remand, as the minute entries failed to show whether he was present at an important trial stage listed in La. Code Crim. Proc. Ann. art. 831, namely, the jury selection process, and whether his absence, if established, was voluntary or temporary; under La. Code Crim. Proc. Ann. art. 832, defendant could object to his absence from jury proceedings only if such absence was neither temporary nor voluntary. State v. Hancock, 502 So. 2d 1098, 1987 La. App. LEXIS 8453 (Jan. 14, 1987).

Although the transcript did not indicate that defendant was present when counsel entered a plea of not guilty to an amended bill, because no objection was raised as to the absence of defendant at the re-arraignment, defendant’s presence was waived. State v. Jordan, 489 So. 2d 994, 1986 La. App. LEXIS 7081 (May 28, 1986).

Pursuant to La. Code Crim. Proc. Ann. art. 832, defendants could not object to their voluntary absence from an examination of a juror outside the courtroom where their counsel was present. State v. Ellis, 487 So. 2d 752, 1986 La. App. LEXIS 6700 (Apr. 23, 1986), writ of certiorari denied by 492 So. 2d 1216, 1986 La. LEXIS 7014 (La. 1986), writ of certiorari denied by 492 So. 2d 1217, 1986 La. LEXIS 7013 (La. 1986).

Although La. Code Crim. Proc. Ann. art. 834 provided that a defendant’s presence was not essential to the validity of certain proceedings, it did not authorize defense counsel to waive the presence of his properly notified client; the sections dealing with the presence of the defendant, La. Code Crim. Proc. Ann. arts. 831-836, was not intended to authorize the defendant’s absence but rather, the sections dealt with whether a criminal proceeding could go forward without the defendant’s presence State v. Henderson, 471 So. 2d 958, 1985 La. App. LEXIS 8662 (June 12, 1985), reversed by 475 So. 2d 1098, 1985 La. LEXIS 9450 (La. 1985).

A defendant was improperly convicted and sentenced for felony theft, while the defendant was not present in court, because due process required that a defendant should not be tried if he completely absented himself after an arraignment; there was no indication that the defendant’s absence was temporary. State v. Bindom, 460 So. 2d 68, 1984 La. App. LEXIS 10024 (Nov. 20, 1984).

•• Motions for Acquittal. — After defendant was convicted of aggravated battery, the trial court did not err by denying defendant’s post-verdict motion for acquittal where it found that the evidence at trial, when viewed in the light most favorable to the State, was sufficient to sustain the jury’s verdict and where it found that if jurors had believed defendant’s claim of self-defense, then they would have acquitted him. State v. Callegari, 773 So. 2d 806, 2000 La. App. LEXIS 2747 (Nov. 2, 2000), writ denied by La. 2000-3338, 801 So. 2d 362, 2001 La. LEXIS 3075 (La. Nov. 9, 2001).

•• Motions for Mistrial. — Defendant was not entitled to a mistrial declaration on the ground that the trial court improperly allowed trial to proceed in defendant’s absence when he went to the hospital complaining of chest pains and did not appear for trial the next day; defendant’s absence was voluntary, he did not establish that his medical condition prevented him from appearing, and defendant told counsel to proceed without him. State v. Graves, 798 So. 2d 1090, 2001 La. App. LEXIS 2113 (Oct. 3, 2001), writ denied by La. 2002-0029, 827 So. 2d 420, 2002 La. LEXIS 3021 (La. Oct. 14, 2002).

Armed robbery defendant who freely and voluntarily absented himself from his trial waived his right to be present under La. Code Crim. Proc. Ann. art. 832(A), thus no error occurred when the trial court judge refused to declare a mistrial upon the oral motion of defense counsel. State v. Tate, 670 So. 2d 671, 1996 La. App. LEXIS 681 (Mar. 6, 1996).

• Appeals

•• Reviewability

••• Preservation for Review

•••• General Overview. — Defendant could not raise an error relating to his absence during voir dire because it was not objected to at the time of it occurrence, and his counsel was present. State v. Tyler, 607 So. 2d 910, 1992 La. App. LEXIS 3256 (Oct. 28, 1992), writ of certiorari denied by 612 So. 2d 97, 1993 La. LEXIS 886 (La. 1993).

••• Waiver

•••• General Overview. — Although the transcript did not indicate that defendant was present when counsel entered a plea of not guilty to an amended bill, because no objection was raised as to the absence of defendant at the re-arraignment, defendant’s presence was waived. State v. Jordan, 489 So. 2d 994, 1986 La. App. LEXIS 7081 (May 28, 1986).

Art. 833. Presence of defendant when prosecution is for misdemeanor.

A. The court may permit a defendant charged with a misdemeanor to be arraigned, plead guilty, or be tried, in his absence. Otherwise he must be present, provided that he may appear at arraignment by way of simultaneous audio-visual transmission under applicable local rules in accordance with the provisions of Articles 522 and 551.

B. A plea of not guilty of a misdemeanor may always be entered through counsel and in the absence of the defendant.

C. Nothing in this Article shall prohibit the court, by local rule, from providing for a defendant’s appearance at his arraignment by simultaneous audio-visual transmission, except when the defense counsel requests the defendant’s appearance in open court. (Acts 1990, No. 543, § 1; Acts 1990, No. 593, § 1; Acts 1997, No. 1015, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article provides a liberal rule for misdemeanor cases. This article is largely based upon the misdemeanor provisions of Fed.Rule 43. The 1928 Louisiana Code of Criminal Procedure was confusing as to the necessity of the defendant’s presence for arraignment and trial in misdemeanor cases. Art 254 of the 1928 Code appeared to require the defendant’s presence at the arraignment in all cases, but Art. 257 of the 1928 Code recognized entry of the defendant’s plea through counsel in misdemeanor cases. In actual practice, defendants are often arraigned in absentia for misdemeanors. This article, in the interest of defendants, leaves the discretion with the court to permit defendants in misdemeanor cases to absent themselves and, if so, to determine in what types of misdemeanors and to what extent. The Commentary to comparable Sec. 287 of the A.L.I. Code of Criminal Procedure lists seven states that have statutes providing “that a person prosecuted for a misdemeanor may be at his own request, by leave of the court, be tried in his absence.” Twelve other states are listed as generally providing “that in misdemeanor cases, the trial may be had in the absence of the defendant.”

(b) A full safeguard is provided in this article; consent of the defendant’s counsel is necessary to authorize a plea of guilty or a trial in absentia. Even then, the decision to proceed without the defendant present rests in the discretion of the trial judge, for the term “may” is employed.

(c) In the absence of appropriate consent of counsel, and permission of the court, the defendant’s arraignment and trial must be held in his presence. An exception is recognized, in conformity with Art. 553, and a plea of not guilty may always be entered through counsel in a misdemeanor case.
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CIVIL PROCEDURE

• Sanctions

•• Contempt

••• General Overview. — Trial court could not sentence a husband to jail for contempt in failing to make child support payments where the husband was not present in court or represented by counsel at the hearing on the contempt motion. Greenidge v. Greenidge, 571 So. 2d 905, 1990 La. App. LEXIS 2954 (Dec. 12, 1990).

CRIMINAL LAW & PROCEDURE

• Sentencing

•• Consecutive Sentences. — Trial court did not error in imposing consecutive sentences for indecent behavior with a juvenile and attempted indecent behavior with a juvenile where the convictions arose from a single transaction; defendant had numerous misdemeanor convictions, prior arrests for enticing minors into prostitution, and there were complaints that he chased little girls, harassed teenagers, and ordered a girl into his car with a firearm. State v. Tomlin, 478 So. 2d 622, 1985 La. App. LEXIS 10062 (Oct. 30, 1985).

•• Imposition

••• Pronouncement. — While 20 year consecutive sentences for two robbery convictions arising from the same incident were within the discretion allowed under La. Code Crim. Proc. Ann. art. 833 and not necessarily excessive, a resentencing was necessary when the district judge failed to state his reasons as required by La. Code Crim. Proc. Ann. art. 894.1(C). State v. Ortego, 382 So. 2d 921, 1980 La. LEXIS 7040 (Apr. 7, 1980), writ of certiorari denied by 449 U.S. 848, 101 S. Ct. 135, 66 L. Ed. 2d 58, 1980 U.S. LEXIS 2945, 49 U.S.L.W. 3247 (1980).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Either the accused or his attorney must appear at arraignment; both the accused and his attorney cannot jointly waive their appearance at the arraingment., OPINION No. 83-66, La. Atty. Gen. Op. No. 1983-66; 1983 La. AG LEXIS 792.

A defendant in a misdemeanor charge must either be present or represented by counsel during his trial on the charge. Upon conviction for the misdemeanor charge, a defendant must be present at pronouncement of sentence unless he requests not to be present and the court excuses him., OPINION No. 97-50, La. Atty. Gen. Op. No. 1997-50; 1997 La. AG LEXIS 23.

Art. 834. When presence of defendant not necessary.

The defendant has a right to be present, but his presence is not essential to the validity of any of the following proceedings in a criminal prosecution:

(1) The making, hearing, of, or ruling on a preliminary motion or application addressed to the court;

(2) The making, hearing of, or ruling on a motion or application addressed to the court during the trial when the jury is not present; except as provided in Clause (4) of Article 831; and

(3) The making, hearing of, or ruling on a motion or application made after his conviction.

COMMENTARY

Louisiana Official Revision Comments

1966. — This article recognizes the general proposition that the defendant has a right to be present at all stages of the criminal proceedings, but it codifies a well-settled line of jurisprudence to the effect that the defendant’s presence is not required when motions are made and determined by the court outside of the jury’s presence.

Clause (1) covers preliminary motions or applications, addressed solely to the court, such as a motion to quash the jury venire. State v. Fahey, 35 La.Ann. 9 (1893), and a motion to quash the indictment, State v. Pierre, 39 La.Ann. 915, 3 So. 60 (1887). It also applies to assignment of the case for trial and ordering of attachments for witnesses, State v. Clark, 32 La.Ann. 558 (1880); State v. LeBlanc, 116 La. 822, 41 So. 105 (1906).

Clause (2) covers motions made during the trial, except those made in the presence of the jury [Art. 831(5)]; and those relating to the admissibility of evidence [Art. 831(4)].

Clause (3) embraces all post-conviction motions, such as motions to correct the sentence, for a new trial, in arrest of judgment, and for an appeal. United States v. Mahoney, 43 F.Supp. 943 (W.D.La.1942) (motion for new trial, or to correct sentence); State v. Wyatt, 50 La.Ann. 1301, 24 So. 335 (1898) (motion for appeal); State v. Hardaway, 50 La.Ann. 1345, 24 So. 320 (1898) (motion to quash the verdict and set aside the proceedings); State v. Knox, 236 La. 461, 107 So.2d 719 (1959) (motion for a new trial). Orfield, in Criminal Procedure from Arrest to Appeal, similarly states that the presence of the defendant is not necessary at the making of a motion for a new trial (p. 505), nor at the argument of a motion in arrest of judgment (p. 519).
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CRIMINAL LAW & PROCEDURE

• Preliminary Proceedings

•• Preliminary Hearings

••• General Overview. — Where the record contains no motion or request for a preliminary examination by either the State or the defense, under La. Code Crim. Proc. Ann. art. 292, the trial court was not mandated to conduct one, and even if one was conducted, La. Code Crim. Proc. Ann. art. 834(1) states that defendant’s presence is not mandatory; defendant has failed to even allege any prejudice resulting from either the failure to conduct a preliminary examination or failure to have him present for such an examination. State v. Guy, 737 So. 2d 231, 1999 La. App. LEXIS 1595 (May 19, 1999), writ denied by La. 1999-1982, 752 So. 2d 175, 2000 La. LEXIS 89 (La. Jan. 7, 2000).

• Trials

•• Defendant’s Rights

••• Right to Presence at Trial. — La. Code Crim. Proc. Ann. art. 834 provides that a defendant has the right to be present during the making, hearing of, or ruling on a preliminary motion or application addressed to the court. However, this right may be waived by the defendant or his attorney, by his voluntary absence or his failure to object to argument or discussion during his absence. State v. Frank, 758 So. 2d 838, 2000 La. App. LEXIS 137 (Feb. 2, 2000), writ denied by La. 2000-0696, 769 So. 2d 1219, 2000 La. LEXIS 2493 (La. Sept. 29, 2000).

La. Code Crim. Proc. Ann. art. 834 provides that a defendant has a right to be present at a competency hearing but does not require defendant’s presence at such a hearing. State v. Frank, 758 So. 2d 838, 2000 La. App. LEXIS 137 (Feb. 2, 2000), writ denied by La. 2000-0696, 769 So. 2d 1219, 2000 La. LEXIS 2493 (La. Sept. 29, 2000).

Defendant’s absence at hearing on motions to quash and sever was not grounds for reversing his conviction; because this was a pretrial hearing, La. Code Crim. Proc. Ann. art. 831 requiring defendant’s presence was not applicable and, under La. Code Crim. Proc. Ann. art. 834, defendant’s presence was not essential to the validity of any hearing or ruling on a preliminary motion. State v. Koon, 730 So. 2d 503, 1999 La. App. LEXIS 434 (Feb. 24, 1999).

Defendant’s presence at his motion to suppress was waived by his voluntary absence or his failure to object to argument or discussion during his absence. State v. Bernard, 665 So. 2d 106, 1995 La. App. LEXIS 3113 (Nov. 16, 1995), writ of certiorari denied by La. 95-2992, 669 So. 2d 426, 1996 La. LEXIS 784 (La. Mar. 15, 1996).

Under La. Code Crim. Proc. Ann. art. 834, there was no reversible error where defendant was not present at a sanity hearing but his counsel was present. State v. McClintock, 535 So. 2d 1231, 1988 La. App. LEXIS 2737 (Dec. 14, 1988).

Defendant had no statutory or due process right to be present at his mental competency hearing; defense counsel waived defendant’s presence and a fair and just hearing was not thwarted by his absence. State v. Ellis, 529 So. 2d 122, 1988 La. App. LEXIS 1528 (July 12, 1988).

Although La. Code Crim. Proc. Ann. art. 834 provided that a defendant’s presence was not essential to the validity of certain proceedings, it did not authorize defense counsel to waive the presence of his properly notified client; the sections dealing with the presence of the defendant, La. Code Crim. Proc. Ann. arts. 831-836, was not intended to authorize the defendant’s absence but rather, the sections dealt with whether a criminal proceeding could go forward without the defendant’s presence State v. Henderson, 471 So. 2d 958, 1985 La. App. LEXIS 8662 (June 12, 1985), reversed by 475 So. 2d 1098, 1985 La. LEXIS 9450 (La. 1985).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A defendant in a misdemeanor charge must either be present or represented by counsel during his trial on the charge. Upon conviction for the misdemeanor charge, a defendant must be present at pronouncement of sentence unless he requests not to be present and the court excuses him., OPINION NUMBER 97-50, La. Atty. Gen. Op. No. 1997-50; 1997 La. AG LEXIS 23.

Art. 835. Presence of defendant at pronouncement of sentence.

In felony cases the defendant shall always be present when sentence is pronounced. In misdemeanor cases the defendant shall be present when sentence is pronounced, unless excused by the court. If a sentence is improperly pronounced in the defendant’s absence, he shall be resentenced when his presence is secured.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article following A.L.I. Code of Criminal Procedure,§291, separately provides for presence of the defendant at pronouncement of sentence. The requirement of presence at sentencing is not included in the general provisions of Arts. 831 and 833, which specify the stages of the trial at which the defendant must be present. This separate treatment was induced by the fact that the defendant’s absence at sentencing does not invalidate the trial, but requires resentencing in his presence.

(b) A clear distinction is made between felony and misdemeanor cases. In misdemeanor cases the court may, in its discretion, excuse a defendant from being present when sentence is pronounced. The court will sometimes, as when a small fine is imposed, find it appropriate to sentence the defendant without requiring his presence in court. Under Art. 523 of the 1928 Code of Criminal Procedure, all sentences had to be pronounced in defendant’s presence.

The Commentary to A.L.I. Code,§291, lists nine states that have statutory provisions “that the defendant in felony cases must be personally present when sentence is pronounced but need not be present in misdemeanor cases.” It lists two other states as simply providing that “Judgment shall not be rendered against a defendant, in case of felony, except in his presence;” and three jurisdictions as stating a converse ruling that “for the purpose of judgment, if the conviction is for misdemeanor, judgment may be pronounced in the defendant’s absence.”
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CRIMINAL LAW & PROCEDURE

• Counsel

•• Right to Counsel

••• Postconviction. — Because it was a critical procedure, defendant had a right to legal counsel during the hearing at which his probation was revoked and his penitentiary sentence imposed. State ex rel. Robinson v. Henderson, 257 LA. 179, 241 So. 2d 762, 1970 La. LEXIS 3387 (Nov. 9, 1970).

• Trials

•• Defendant’s Rights

••• Right to Presence at Trial. — Upon sentencing defendant for theft of currency over $1,000.00, the trial court erred by pronouncing defendant’s sentence in his absence, and the case was remanded for resentencing in accordance with La. Code Crim. Proc. Ann. art. 835. State v. Fortier, 862 So. 2d 170, 2003 La. App. LEXIS 3280 (Nov. 25, 2003).

Pursuant to La. Code Crim. Proc. Ann. art. 835, defendant who was absent at sentencing was entitled to be resentenced because the statutory provisions are mandatory. State v. Russell, 726 So. 2d 444, 1999 La. App. LEXIS 16 (Jan. 13, 1999), writ denied by La. 99-0469, 745 So. 2d 19, 1999 La. LEXIS 1853 (La. June 18, 1999).

Where a defendant’s sentence is vacated, the convict must be resentenced and was entitled to be present at his sentencing. State v. Henney, 647 So. 2d 568, 1994 La. App. LEXIS 3386 (Dec. 7, 1994).

Trial court could not sentence a husband to jail for contempt in failing to make child support payments where the husband was not present in court or represented by counsel at the hearing on the contempt motion. Greenidge v. Greenidge, 571 So. 2d 905, 1990 La. App. LEXIS 2954 (Dec. 12, 1990).

It was error for the district court to declare that defendant would never be allowed back in the courtroom except for identification during trial, not even for sentencing; as such, under La. Code Crim. Proc. Ann. art. 835, defendant’s sentence was improperly announced in his absence and should have been postponed until defendant’s presence was secured. State v. Lewis, 511 So. 2d 844, 1987 La. App. LEXIS 9934 (Aug. 3, 1987), remanded by 532 So. 2d 138, 1988 La. LEXIS 2091 (La. 1988).

A defendant convicted of armed robbery was not required to be present during the sentencing court’s articulation of statutory guidelines, as such presence was only required under La. Code Crim. Proc. Ann. art. 835 when sentence was pronounced if counsel was present during the entire proceeding, including articulation; defendant had been removed from the courtroom for his continuing interruption of and abusive exchange with the trial court. State v. Causey, 450 So. 2d 1071, 1984 La. App. LEXIS 10352 (May 30, 1984).

• Sentencing

•• Imposition

••• General Overview. — Trial court erred in accepting a waiver of defendant’s presence and in resentencing him in his absence; defendant’s presence at sentencing could not be waived. State v. Bradford, 700 So. 2d 1046, 1997 La. App. LEXIS 2306 (Sept. 24, 1997).

A trial court erred in entering a judgment of guilty and sentencing defendant for possession of cocaine, as the evidence did not clearly reveal that he was present in court as required under La. Code Crim. Proc. Ann. art. 835; if a defendant was absent at the time of his sentencing, the statute required that he be resentenced when present. State v. McIntyre, 567 So. 2d 800, 1990 La. App. LEXIS 2167 (Oct. 3, 1990).

Defendant was not entitled to a sentencing hearing on remand, where the trial court sentenced defendant to consecutive prison terms upon his plea of guilty to attempted aggravated arson and to manufacture and possession of a bomb, where the consecutive sentences violated defendant’s plea bargain, where the trial court did not vacate the sentences but remanded the case to the trial court for correction of the sentences, and where the trial court corrected the sentence by making the sentences concurrent. State v. Champagne, 506 So. 2d 1377, 1987 La. App. LEXIS 9510 (May 13, 1987).

••• Pronouncement. — Defendant’s sentence was vacated and was remanded for sentencing, where defendant was not present when the sentence was pronounced. State v. Heim, 870 So. 2d 335, 2004 La. App. LEXIS 645 (Mar. 10, 2004), writ denied by La. 2004-0884, 883 So. 2d 1004, 2004 La. LEXIS 2741 (La. Oct. 1, 2004).

Where a defendant’s sentence is vacated, the convict must be resentenced and was entitled to be present at his sentencing. State v. Henney, 647 So. 2d 568, 1994 La. App. LEXIS 3386 (Dec. 7, 1994).

• Appeals

•• Reviewability

••• Waiver

•••• General Overview. — Trial court erred in accepting a waiver of defendant’s presence and in resentencing him in his absence; defendant’s presence at sentencing could not be waived. State v. Bradford, 700 So. 2d 1046, 1997 La. App. LEXIS 2306 (Sept. 24, 1997).

FAMILY LAW

• Child Support

•• Obligations

••• Enforcement

•••• General Overview. — Trial court could not sentence a husband to jail for contempt in failing to make child support payments where the husband was not present in court or represented by counsel at the hearing on the contempt motion. Greenidge v. Greenidge, 571 So. 2d 905, 1990 La. App. LEXIS 2954 (Dec. 12, 1990).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A defendant in a misdemeanor charge must either be present or represented by counsel during his trial on the charge. Upon conviction for the misdemeanor charge, a defendant must be present at pronouncement of sentence unless he requests not to be present and the court excuses him., OPINION NUMBER 97-50, La. Atty. Gen. Op. No. 1997-50; 1997 La. AG LEXIS 23.

Art. 836. Presence of corporation or association.

When a corporation, partnership, or other association is a defendant, the requirements of this Title are fulfilled if its counsel is present.

COMMENTARY

Louisiana Official Revision Comments

1966. — This provision is based on Fed.Rule 43, and carries forward the idea of Art. 553, that a corporation or other association frequently pleads and appears through counsel.

 

TITLE 28. BILL OF EXCEPTIONS

Article

841. Bill of exceptions unnecessary; objections required.

842. Codefendants; presumption as to objections.

843. Recording of proceedings.

844. Assignment of errors; sanctions for failure to file timely.

845. [Repealed.]


Art. 841. Bill of exceptions unnecessary; objections required.

A. An irregularity or error cannot be availed of after verdict unless it was objected to at the time of occurrence. A bill of exceptions to rulings or orders is unnecessary. It is sufficient that a party, at the time the ruling or order of the court is made or sought, makes known to the court the action which he desires the court to take, or of his objections to the action of the court, and the grounds therefor.

B. The requirement of an objection shall not apply to the court’s ruling on any written motion.

C. The necessity for and specificity of evidentiary objections are governed by the Louisiana Code of Evidence. (Amended by Acts 1974, No. 207, § 1; Acts 1988, No. 515, § 3, eff. Jan. 1, 1989.)

Editor’s Notes. — See Acts 1988, No. 515, § 12.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This Title conforms with the bill of exceptions provisions of the 1928 Louisiana Code of Criminal Procedure, and the above article provides a statement of the general nature and purpose of the bill of exceptions, as they were somewhat repetitiously stated in Arts. 498, 502, 503, and 510 of the 1928 Code. In general, the defendant is required to object promptly to trial irregularities and to preserve a record of his objection and the court’s adverse ruling by reserving bills of exceptions to those rulings. He cannot wait, with an anchor to windward, to urge the defect or irregularity for the first time after conviction. The first sentence, requiring prompt objection and the reservation of a bill of exceptions, follows similar statements in Arts. 502 and 510 of the 1928 Code.

(b) The general statement in the first sentence, stating the necessity of an objection and the reservation of a bill of exceptions to the adverse ruling of the court, applies equally to the defendant and to the state. Consequently, should the state seek to appeal from a ruling of the trial court dismissing the prosecution, it will be necessary for the district attorney to reserve a bill of exceptions to the ruling in order to perfect and preserve a record of his objection. See State v. Shushan, 204 La. 672, 16 So.2d 227 (1943), where the district attorney took a bill of exceptions to the action of the court in ordering a nolle prosequi. Also, in the case of State v. Bell, 242 La. 585, 619, 137 So.2d 342, 354 (1962) (on rehearing), the court said in a footnote: “We take note in this case that the motion for a new trial does not comply with the mandate of Article 511 in that it is not alleged therein that the testimony of Harold Brown is so material that it ought to produce an acquittal of Bell at another trial and in that the motion is not sworn to by Bell himself, as required by the statute, but by his counsel. However, since the State has not objected to this procedural deficiency, we consider that it has been waived.” (Emphasis added.) See also State v. LeBleu, 203 La. 337, 14 So.2d 17 (1943).

(c) The waiver provision in the second sentence is taken from the concluding sentence of Art. 510 of the 1928 Code, and conforms with the jurisprudence under that article. State v. Augusta, 199 La. 896, 7 So.2d 177 (1942); State v. Digilormo, 200 La. 895, 9 So.2d 221 (1942); State v. Neal, 231 La. 1048, 93 So.2d 554 (1957). It stresses the requirement that the bill of exceptions must be reserved at the time of the adverse ruling complained of.

(d) The second paragraph, following the specific statement of Art. 498 of the 1928 Code and the jurisprudence interpreting the series of bill of exceptions articles, specifies those situations in which it is not necessary to register a prompt objection, i. e. where the reservation of a formal bill of exceptions would serve no useful purpose.

Clause (1) embraces those defects which are of such a basic nature that they constitute a ground for arrest of judgment under Art. 859. The “patent on the face of the record” test, which was a source of considerable confusion and difficulty under the 1928 Code, is eliminated from the motion in arrest of judgment provisions, and the grounds for arresting judgment are stated specifically in Art. 859. The first Comment under that article contains an extensive discussion of the jurisprudence and points up the profuse litigation and uncertainty that was engendered by the “patent on the face of the record” test.

The second part of Clause (1) is a logical corollary of the first part of the exception, and is a codification of the jurisprudence. It is well settled that no bill of exceptions is necessary in order to enable the supreme court to review the lower court’s ruling on a motion in arrest of judgment. In State v. Louviere, 169 La. 109, 121, 124 So. 188, 192 (1929), the court said: “According to the record as now made up and filed in this court, no bill of exception was taken to the action of the trial judge in refusing either the special charge, the motion for a new trial, or the motion in arrest of judgment. In the absence of such bills, we cannot consider the first two rulings complained of. The other ruling complained of is open to our consideration without the necessity of a formal bill, since the motion in arrest is founded on alleged errors of law patent on the fact of the record.” Similarly, in State v. Ware, 228 La. 713, 720, 84 Sp.2d 56, 58 (1955), the court said: “We have consistently recognized the principle that a motion to arrest is open to our consideration without the necessity of a bill, so far as it is founded on an alleged error of law patent on the face of the record.” Although the “patent on the face of the record” test is eliminated by this Code, the grounds for the motion of arrest are of such a basic nature that they should not be easily lost and the motion in arrest will appear on the minutes of the court. Thus, the rule announced in the above cited cases is continued.

Clause (2) continues the rule of Art. 498 of the 1928 Code of Criminal Procedure, as amended in 1946, codifying a rule announced in State v. Dyer, 154 La. 379, 97 So. 563 (1923). The rule makes a logical distinction, looking to the ground upon which the motion for a new trial is based. If the motion for a new trial is based upon bills of exceptions reserved during the trial, there is already an official record of the defendant’s objection to the irregularity complained of, and an additional bill of exceptions would serve no useful purpose. Conversely, if the motion for a new trial is based upon matters which are not already shown by prior bills of exceptions, such as newly discovered evidence or defects, the reservation of a bill of exceptions to the trial judge’s ruling is necessary in order to provide a record, for appellate purposes, of the issue presented and the nature of the ruling complained of.

(e) The special provision of Art. 391 of the 1928 Code, that objections to the judge’s charge to the jury must be shown by duly reserved bills of exceptions, is omitted. The situation is fully embraced in the general requirement stated in the above article.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Scope of Protection. — The Louisiana Supreme Court reiterated that La. Code Crim. Proc. Ann. art. 841 does not violate La. Const. art. I, § 19; while the constitutional provision affords each defendant the right to judicial review based upon a complete record of all evidence upon which the judgment is based, the extent of this right is circumscribed by reasonable procedural formalities and requirements, including contemporaneous objections and the filing of assignments of error. State v. Fields, 342 So. 2d 624, 1977 La. LEXIS 5255 (Jan. 24, 1977).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — Although, in a prosecution for distribution of cocaine under La. Rev. Stat. Ann. § 40:967(A)(1), a trial court allowed a narcotics agent to testify under his code name, to which the defendant did not object, despite the provisions of La. Code Crim. Proc. Ann. art. 841(A), a court of appeal considered the issue and determined that, given that the defendant was afforded an ample opportunity to cross-examine the agent and that he exercised that right, there was no violation of U.S. Const. amend. VI or La. Const. art. I, § 16. State v. McIntyre, 708 So. 2d 1071, 1998 La. App. LEXIS 86 (Jan. 27, 1998), writ denied by La. 98-1032, 724 So. 2d 753, 1998 La. LEXIS 2799 (La. Sept. 18, 1998).

Defendant’s conviction for distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967 was proper where defendant essentially waived the issue of alleged impermissible identification when he failed to raise the issue before the trial court. State v. Rodney, 676 So. 2d 1103, 1996 La. App. LEXIS 1399 (June 25, 1996).

••• Possession

•••• General Overview. — Since defendant’s counsel did not object to the trial court’s failure to charge the jury that it could, if it found defendant guilty of possession of marijuana, recommend that he be given a suspended sentence, the alleged error came too late in defendant’s motion for a new trial. State v. Washington, 225 LA. 1021, 74 So. 2d 200, 1954 La. LEXIS 1285 (July 2, 1954).

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — Since simple assault was no longer a responsive verdict to second degree battery, where defendant failed to make a contemporaneous objection to the erroneous jury instruction, he could still object to the nonresponsive verdict in defendant’s motion for arrest of judgment; thus, defendant’s conviction for simple assault was set aside and the case was remanded for a new trial. State v. Foret, 479 So. 2d 526, 1985 La. App. LEXIS 10306 (Nov. 19, 1985).

••• Robbery

•••• General Overview. — In a robbery trial, where defendant failed to object to the testimony of a police officer that defendant had a previous arrest, the matter was not preserved for appellate review pursuant to La. Code Crim. Proc. Ann. art. 841. State v. Williams, 341 So. 2d 370, 1976 La. LEXIS 4296 (Dec. 13, 1976).

•• Homicide

••• Murder

•••• General Overview. — Although defendant failed to object to the district court’s jury instructions, the court held that the case warranted an exception to the contemporaneous objection rule of La. Code Crim. Proc. Ann. art. 841, since the error was the instructed definition of the crime with which defendant was charged, attempted second-degree murder. State v. Holmes, 620 So. 2d 436, 1993 La. App. LEXIS 2044 (June 9, 1993), writ of certiorari denied by 626 So. 2d 1166, 1993 La. LEXIS 3073 (La. 1993).

•• Sex Crimes

••• Obscenity

•••• General Overview. — In order for a defendant to properly preserve his objection to the trial court’s general charges to the jury, he must comply with the contemporaneous objection rule, and an objection to the general charge is timely if made immediately after the jury is retired. State v. Williams, 846 So. 2d 22, 2003 La. App. LEXIS 1022 (Apr. 8, 2003).

••• Prostitution

•••• General Overview. — In a trial for the offense of attempted unnatural carnal copulation in violation of La. Rev. Stat. Ann. §§ 14:89 and 14:27, defendant’s attack on the constitutionality of § 14:89 was waived because it was not raised in the trial court. State v. Picchini, 463 So. 2d 714, 1985 La. App. LEXIS 8192 (Jan. 11, 1985), review denied by 468 So. 2d 1202, 1985 La. LEXIS 8837 (La. 1985).

Defendant’s conviction for pandering was affirmed where most of the objections were not preserved for review by the appeals court as required under La. Code. Crim. Proc. Ann. art. 841, and the State’s expert witness was qualified to testify about the practices of pimps. State v. McCray, 327 So. 2d 408, 1975 La. LEXIS 4121 (Dec. 8, 1975).

••• Sexual Assault

•••• General Overview. — Although a party could not assign as error a complaint to a jury charge in the absence of a contemporaneous objection because the purpose of the contemporaneous objection rule was to allow the trial judge the opportunity to correct the error, even without an objection, a court of appeal considered a defendant’s claim that, in his prosecution for aggravated rape, La. Rev. Stat. Ann. § 14:42, the trial court erred by failing to instruct the jury on the statutory lesser included offenses defined under La. Code Crim. Proc. Ann. art. 814, even though they were listed as possible responsive verdicts, but the court of appeal determined that the assignment of error was without merit. State v. Hubbard, 708 So. 2d 1099, 1998 La. App. LEXIS 84 (Jan. 27, 1998), writ denied by La. 98-0643, 723 So. 2d 415, 1998 La. LEXIS 2629 (La. Aug. 28, 1998).

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — By failing to object to the voluntariness or validity of prior guilty pleas at the time that predicate convictions were introduced into evidence in defendant’s trial for driving while intoxicated, fourth offense, a violation of La. Rev. Stat. Ann. § 14:98, he waived his right to appellate review of that claim, pursuant to La. Code Crim. Proc. Ann. art. 841. State v. Holley, 742 So. 2d 636, 1999 La. App. LEXIS 2347 (Aug. 18, 1999).

••• Speeding

•••• General Overview. — Defendant’s conviction for speeding was affirmed where he failed to object to the admissibility of the State’s radar and speedometer evidence at trial; thus, there was nothing for the appellate court to review. State v. Kennedy, 398 So. 2d 1082, 1981 La. LEXIS 8064 (May 18, 1981).

• Interrogation

•• Noncustodial Confessions & Statements. — Where defendant’s counsel objected to a police officer’s testimony about the defendant’s statements, but did not specify that the basis of his objection was hearsay, the issue could not be considered because the basis for the objection was raised for the first time on appeal. State v. Green, 390 So. 2d 1253, 1980 La. LEXIS 9051 (Oct. 6, 1980).

• Accusatory Instruments

•• Indictments

••• General Overview. — Although an indictment improperly tracked the language of forcible rape instead of aggravated rape, a reversal of a conviction was not required because defendant failed to object at the trial court level, and the record showed that the case had always proceeded as an aggravated rape case, defendant was adequately apprised of the charges against him, and defendant suffered no prejudice. State v. Jackson, 866 So. 2d 358, 2004 La. App. LEXIS 161 (Feb. 4, 2004), writ denied by La. 2004-1126, 883 So. 2d 1027, 2004 La. LEXIS 3028 (La. Oct. 8, 2004).

• Discovery & Inspection

•• Bills of Particulars

••• General Overview. — Where a defendant’s bill of exceptions to a portion of the trial judge’s instructions was not accompanied by a statement of facts showing the error in the charge, the appellate court refused to consider the bill. State v. Pearson, 224 LA. 393, 69 So. 2d 512, 1953 La. LEXIS 1444 (Dec. 14, 1953).

•• Discovery by Defendant

••• Informants

•••• General Overview. — By stating to the trial court the action desired (requesting the witness to respond to the question), and the grounds for the request (that the witness was the only person besides the policeman to verify what actually took place, and was therefore necessary to the defense), defendant adequately preserved for review his contention that the trial court erred in refusing, upon the State’s objection, to require the undercover officer to state the name of confidential informant. State v. Jones, 332 So. 2d 267, 1976 La. LEXIS 5374 (May 17, 1976).

••• Tangible Objects

•••• General Overview. — Trial court did not err in allowing into evidence the shirt defendant was wearing the night of the burglary, which had remnants of sheetrock dust on it, where defense counsel told the judge that he had no objection even though the state breached its duty to inform defendant of the intended use. State v. Sayles, 395 So. 2d 695, 1981 La. LEXIS 7314 (Mar. 2, 1981).

• Eyewitness Identification

•• Fair Identification Requirement. — Appeals court reaffirmed a second-degree murder conviction; eyewitness’s testimony alone was sufficient to identify a defendant as the perpetrator, so defendant was not prejudiced by his trial counsel’s failure object to an officer’s identification testimony or failing to move for a mistrial. State v. Harris, 859 So. 2d 690, 2003 La. App. LEXIS 2879 (Oct. 1, 2003).

•• In-Court Identifications. — Assignment of error relating to use by trial court of an in-court identification was not properly before the court because defendant did not make a motion to suppress the admission of the testimony at the trial. State v. Phanor, 325 So. 2d 579, 1976 La. LEXIS 4890 (Jan. 19, 1976).

Failure of defendants to object to their in-court identifications by the victims operated as a waiver of objection to their identifications in a police lineup in which they were not accompanied by counsel because, pursuant to La. Code Crim. Proc. Ann. art. 841, that issue could not have been raised for the first time after trial. State v. Miller, 254 LA. 73, 222 So. 2d 862, 1969 La. LEXIS 2941 (May 5, 1969), writ of certiorari denied by 396 U.S. 1021, 90 S. Ct. 592, 24 L. Ed. 2d 513, 1970 U.S. LEXIS 3392 (1970).

•• Lineups. — Defendant failed to move to suppress evidence related to a photographic lineup prior to his trial under La. Code Crim. Proc. Ann. art. 703 or to offer a contemporaneous objection to admissibility of the lineup at trial, and therefore he did not preserve this issue for appellate review. State v. Musgrove, 774 So. 2d 1155, 2000 La. App. LEXIS 3330 (Dec. 15, 2000), writ denied by La. 2001-0356, 798 So. 2d 112, 2001 La. LEXIS 2582 (La. Sept. 28, 2001).

•• Photo Identifications. — Defendant failed to preserve for appeal his objection to a witness’s identification at trial; further, in carefully reviewing the witness’s testimony, along with that of the detective, the appellate court did not find any prior illegal suggestion or impropriety that might have tainted the in-court identification. State v. Mancino, 485 So. 2d 551, 1986 La. App. LEXIS 6409 (Mar. 10, 1986).

On appeal from his conviction for purse-snatching, defendant waived objections to a photographic lineup by failing to offer objections on those grounds during his trial. State v. Hebert, 457 So. 2d 877, 1984 La. App. LEXIS 9703 (Oct. 10, 1984).

• Pretrial Motions & Procedures

•• General Overview. — Where defendant had filed written motions to suppress with the trial court, under La. Code Crim. Proc. Ann. art. 841(B), his failure to object to the rulings did not preclude him from appealing them. State v. Sims, 845 So. 2d 1116, 2003 La. App. LEXIS 1206 (Apr. 29, 2003), writ denied by La. 2003-2189, 882 So. 2d 570, 2004 La. LEXIS 2526 (La. Aug. 20, 2004).

•• Disqualification & Recusal. — In a robbery case, defendant’s motion to recuse was in writing, and therefore, the contemporaneous objection rule was not applicable. State v. Page, 837 So. 2d 165, 2003 La. App. LEXIS 83 (Jan. 28, 2003), writ denied by La. 2003-0951, 857 So. 2d 517, 2003 La. LEXIS 3286 (La. Nov. 7, 2003).

Pursuant to La. Code Crim. Proc. Ann. art. 841, defendant’s exception to the recusal of the trial judge ex proprio motu presented nothing for appellate review because defendant did not reserve a bill or object at any time during the recusation proceedings or the replacement of the judge at the beginning of the trial. State v. Occhipinti, 296 So. 2d 283, 1974 La. LEXIS 3574 (June 10, 1974).

•• Joinder & Severance

••• Severance of Defendants. — Defendant’s failure to timely move for a severance of the trial on an armed robbery charge constituted a waiver of his objection to his joinder at trial with co-defendant. State v. Jones, 537 So. 2d 1244, 1989 La. App. LEXIS 10 (Jan. 17, 1989).

•• Suppression of Evidence. — Appeals court reaffirmed a second-degree murder conviction; eyewitness’s testimony alone was sufficient to identify a defendant as the perpetrator, so defendant was not prejudiced by his trial counsel’s failure object to an officer’s identification testimony or failing to move for a mistrial. State v. Harris, 859 So. 2d 690, 2003 La. App. LEXIS 2879 (Oct. 1, 2003).

Defendant did not preserve the issue of whether evidence was unlawfully seized and should have been suppressed pursuant to La. Code Crim. Proc. Ann. art. 841 in his trial for possession of marijuana with intent to distribute where the record did not show that defendant filed a motion to suppress the evidence or that he made a contemporaneous objection at trial and defense counsel waived all pre-trial motions. State v. Johnson, 780 So. 2d 1140, 2001 La. App. LEXIS 322 (Feb. 14, 2001), writ denied by La. 2001-0916, 807 So. 2d 854, 2002 La. LEXIS 407 (La. Feb. 1, 2002).

Denial of a motion for a new trial was proper; defendant failed to object or move to suppress an unreliable identification at trial so that argument was not preserved for appellate review. State v. Moody, 779 So. 2d 4, 2000 La. App. LEXIS 3574 (Dec. 22, 2000), writ denied by La. 2001-0213, 803 So. 2d 40, 2001 La. LEXIS 3339 (La. Dec. 7, 2001).

Pursuant to La. Code Crim. Proc. Ann. art. 841(A) and La. Code Crim. Proc. Ann. art. 703(F), a defendant who does not file a motion to suppress an identification, and who fails to contemporaneously object to the admission of the identification testimony at trial, fails to preserve the issue of its admissibility as an error on appeal. State v. Johnson, 664 So. 2d 766, 1995 La. App. LEXIS 3407 (Dec. 6, 1995), writ of certiorari denied by La. 96-0082, 670 So. 2d 1236, 1996 La. LEXIS 992 (La. Mar. 29, 1996).

Prosecution’s argument that, because of La. Code Crim. Proc. Ann. art. 841, defendant could not complain about the trial court’s ruling on defendant’s motion to suppress a personal letter written by defendant to his mother was unpersuasive in light of the fact that defendant’s was a death penalty case, and La. Sup. Ct. R. 28 § 1 required the court’s independent review of the jury’s recommendation of the death penalty. State v. Glass, 455 So. 2d 659, 1984 La. LEXIS 8993 (May 14, 1984), writ of certiorari denied by 471 U.S. 1080, 105 S. Ct. 2159, 85 L. Ed. 2d 514, 1985 U.S. LEXIS 1731 (1985).

• Guilty Pleas

•• Alford Pleas. — Trial court properly denied defendant’s motion to withdraw his Alford plea of guilty of cruelty to a juvenile; defendant never requested an evidentiary hearing on his request to withdraw his plea, and his sentence was imposed within the limits of the agreed-upon sentence cap. State v. Moore, 743 So. 2d 877, 1999 La. App. LEXIS 2948 (Oct. 27, 1999), writ denied by La. 2001-0650, 800 So. 2d 872, 2001 La. LEXIS 3708 (La. Nov. 2, 2001).

•• Appeals. — Defendant could not raise on appeal the issue of whether or not a guilty plea was valid where it was incumbent upon being sentenced by a specific judge and the defendant was instead sentenced by another judge since, although the defendant made a formal written motion to withdraw the guilty plea, there was no objection on those grounds made at the time of sentencing, and defendant did not request that the trial court rule on the outstanding motion to withdraw the plea. State v. Coates, 509 So. 2d 438, 1987 La. App. LEXIS 8900 (Mar. 4, 1987).

•• Changes & Withdrawals. — Trial court properly denied defendant’s motion to withdraw his Alford plea of guilty of cruelty to a juvenile; defendant never requested an evidentiary hearing on his request to withdraw his plea, and his sentence was imposed within the limits of the agreed-upon sentence cap. State v. Moore, 743 So. 2d 877, 1999 La. App. LEXIS 2948 (Oct. 27, 1999), writ denied by La. 2001-0650, 800 So. 2d 872, 2001 La. LEXIS 3708 (La. Nov. 2, 2001).

Pursuant to La. Code Crim. Proc. Ann. art. 841, defendant did not preserve for review his claim that the trial court erred by not holding a hearing on his pro se motion to withdraw his plea of guilty to sexual battery, where defendant did not request a hearing, and defendant’s attorney objected to the ruling denying the motion but did not mention the trial court’s failure to hold a hearing. State v. Greer, 572 So. 2d 1166, 1990 La. App. LEXIS 2964 (Dec. 18, 1990).

•• Voluntariness. — Defendant’s claim that the State failed to prove that a guilty plea to a prior felony was knowingly and voluntarily made was not preserved for review on appeal because defendant did not file a written response as required by La. Rev. Stat. Ann. § 15:529.1 and orally objected at hearing only to the finding regarding the “not guilty” language in the minute entry. State v. Rice, 758 So. 2d 911, 2000 La. App. LEXIS 704 (Mar. 15, 2000).

• Counsel

•• Effective Assistance

••• Trials. — Appeals court reaffirmed a second-degree murder conviction; eyewitness’s testimony alone was sufficient to identify a defendant as the perpetrator, so defendant was not prejudiced by his trial counsel’s failure object to an officer’s identification testimony or failing to move for a mistrial. State v. Harris, 859 So. 2d 690, 2003 La. App. LEXIS 2879 (Oct. 1, 2003).

•• Joint Representation. — Failure of a trial court to inquire into the joint representation on the record did not rise to the level of a denial of a constitutional right. State v. Miller, 792 So. 2d 104, 2001 La. App. LEXIS 1841 (July 25, 2001), writ denied by La. 2001-2420, 818 So. 2d 791, 2002 La. LEXIS 2204 (La. June 21, 2002).

•• Right to Self-Representation. — Because defendant did not object at the time nor reserved a bill of exceptions, under La. Code Crim. Proc. Ann. art. 841 he preserved nothing for review concerning the denial of his mid-trial request to represent himself nor as to the prosecutor’s display, during closing argument, of a gun that had not been admitted into evidence. State v. Gould, 395 So. 2d 647, 1980 La. LEXIS 9614 (Oct. 6, 1980).

• Juries & Jurors

•• Challenges for Cause

••• General Overview. — Defendant’s drug possession conviction was upheld because he could not complain of a ruling refusing to sustain a challenge for cause unless his peremptory challenges were exhausted before completion of the panel. State v. Hysell, 364 So. 2d 1300, 1978 La. LEXIS 5418 (Nov. 20, 1978).

•• Challenges to Jury Venire

••• General Overview. — Unless a contemporaneous objection is lodged, pursuant to La. Code Crim. Proc. Ann. art. 841, a purported error in the selection of the jury cannot be raised on appeal. State v. Brady, 524 So. 2d 1356, 1988 La. App. LEXIS 908 (Apr. 19, 1988), writ of certiorari denied by 532 So. 2d 175, 1988 La. LEXIS 2500 (La. 1988).

Trial court’s improper selection of a jury panel from a list rather than by lot was not a patent error discoverable by a mere inspection of the pleadings without inspection of the evidence pursuant to La. Code Crim. Proc. Ann. art. 920(2); thus, under La. Code Crim. Proc. Ann. arts. 841, former 845 (now La. Code Crim. Proc. Ann. art. 914.1), and 921, the issue could not be raised for the first time on appeal. State v. Mitchell, 356 So. 2d 974, 1978 La. LEXIS 7273 (Mar. 6, 1978), writ of certiorari denied by 439 U.S. 926, 99 S. Ct. 310, 58 L. Ed. 2d 319, 1978 U.S. LEXIS 3559 (1978).

••• Death Penalty

•••• General Overview. — An individual convicted of first-degree murder for murdering a customer during the commission of a robbery of a convenience store could not argue on appeal that the trial judge erred when he excused for cause four prospective jurors challenged by the state based on their sentiments regarding the death penalty because defendant made no objection during voir dire examination either to the manner of questioning prospective jurors or to the excusal of the four jurors challenged for their views with respect to the death penalty. State v. Williams, 343 So. 2d 1026, 1977 La. LEXIS 4887 (Feb. 28, 1977), writ of certiorari denied by 434 U.S. 928, 98 S. Ct. 412, 54 L. Ed. 2d 287, 1977 U.S. LEXIS 3832 (1977).

••• Equal Protection Challenges

•••• General Overview. — A defendant’s failure to contemporaneously object to the dismissal of a prospective juror waived any Batson problems with the dismissal. State v. President, 715 So. 2d 745, 1998 La. App. LEXIS 1734 (July 20, 1998), writ denied by La. 98-2115, 729 So. 2d 590, 1998 La. LEXIS 3941 (La. Dec. 11, 1998), writ denied by La. 2001-1441, 798 So. 2d 114, 2001 La. LEXIS 2567 (La. Sept. 28, 2001), writ denied by La. 2001-0089, 798 So. 2d 109, 2001 La. LEXIS 2573 (La. Sept. 28, 2001).

In order to preserve the complaint that the prosecutor’s use of a peremptory challenge in jury selection was based on racial discrimination, defendant was required under La. Code Crim. Proc. Ann. art. 841 to make a timely objection, and an objection in the form of a motion for mistrial after the jury had been sworn was not timely. State v. Jones, 596 So. 2d 1360, 1992 La. App. LEXIS 608 (Mar. 6, 1992), writ of certiorari denied by 598 So. 2d 373, 1992 La. LEXIS 1771 (La. 1992).

Defendant’s failure to contemporaneously object pursuant to La. Code Crim. Proc. Ann. art. 841(A) to the state’s peremptory challenges that excluded black veniremen from the jury would not have permitted the trial court the opportunity to correct the error because of defendant’s burden of proving that the State discriminated in the selection of jurors in a number of previous cases. State v. Potter, 578 So. 2d 528, 1991 La. App. LEXIS 402 (Mar. 4, 1991), amended by 1991 La. App. LEXIS 590 (La.App. 4 Cir. Apr. 4, 1991), reversed by, remanded by 591 So. 2d 1166, 1991 La. LEXIS 3315 (La. 1991).

Defendants waived any objection to the allegedly improper exclusion of blacks from the jury by failing to object at the time the jury was selected, an error that could not be raised for the first time on appeal. State v. Wilson, 524 So. 2d 1251, 1988 La. App. LEXIS 749 (Mar. 2, 1988).

Defendant waived his objection to the alleged improper exclusion of blacks from the jury by failing to object at the time of selection; the failure to object would not be excused even though the case was tried before the rule in Batson was announced because it had long been the law that a black defendant was denied equal protection of the law when he was put on trial before a jury from which members of his race had been purposely excluded. State v. Evans, 506 So. 2d 1283, 1987 La. App. LEXIS 9423 (May 6, 1987).

••• Fair Cross-Section Challenges

•••• General Overview. — Where the trial transcript indicated no objection during voir dire to the racially discriminatory system of selecting jury foremen, and there was no motion to quash the indictment, the objection was waived pursuant to La. Code Crim. Proc. Ann. art. 841. State v. Straughter, 727 So. 2d 1283, 1999 La. App. LEXIS 361 (Feb. 10, 1999), writ denied by La. 99-0704, 747 So. 2d 14, 1999 La. LEXIS 2024 (La. July 2, 1999).

•• Disqualification & Removal of Jurors

••• General Overview. — Where defendant failed to object after one of the jurors admitted that she was playing a board game during the trial, defendant waived the issue for consideration on appeal. State v. Young, 839 So. 2d 186, 2003 La. App. LEXIS 110 (Jan. 22, 2003), writ denied by La. 2003-0599, 855 So. 2d 756, 2003 La. LEXIS 3025 (La. Oct. 17, 2003).

•• Jury Deliberations

••• General Overview. — Defendant did not object to any instance where prosecutor inquired whether the newspaper articles, that the jurors had improperly read during the trial, affected their verdicts; thus, the issue was not preserved for appellate review. State v. Rodriguez, 839 So. 2d 106, 2003 La. App. LEXIS 33 (Jan. 14, 2003), writ denied by La. 2003-0482, 845 So. 2d 1061, 2003 La. LEXIS 1775 (La. May 30, 2003), writ of certiorari denied by 540 U.S. 972, 124 S. Ct. 444, 157 L. Ed. 2d 321, 2003 U.S. LEXIS 7807, 72 U.S.L.W. 3281 (2003).

Where a defendant had not objected when a prosecutor, in response to a juror’s question, repeated what the prosecutor had just said to the judge, the issue could not be raised on appeal, pursuant to La. Code Crim. Proc. Ann. art. 841. State v. Rogers, 656 So. 2d 768, 1995 La. App. LEXIS 1463 (May 30, 1995).

Defendant did not preserve for appeal his complaint that the jury was allowed to have a newspaper article, introduced into evidence, in the jury room, where he failed to object to the trial judge’s ruling. State v. Duncan, 648 So. 2d 1090, 1994 La. App. LEXIS 3582 (Dec. 28, 1994), writ of certiorari denied by La. 95-0662, 657 So. 2d 1028, 1995 La. LEXIS 1820 (La. June 30, 1995), writ of certiorari denied by 516 U.S. 1148, 116 S. Ct. 1020, 134 L. Ed. 2d 99, 1996 U.S. LEXIS 1435, 64 U.S.L.W. 3575 (1996).

Trial court did not err in permitting the jury in defendant’s aggravated rape case to take a diagram of a vagina into the jury room for use in deliberations; the record contained no contemporaneous objection to this action, and the trial court allowed it with the permission of both the prosecution and the defense. State v. Prestridge, 399 So. 2d 564, 1981 La. LEXIS 8214 (May 20, 1981).

•• Peremptory Challenges

••• General Overview. — Defendant’s failure to object during a trial as to the State’s comments that described the facts of the offenses for which he was being tried and his lack of objection to a ruling that the parties were not allowed to use their peremptory challenges at a certain point in the selection process even though all 12 members of the jury had not been sworn precluded him from challenging those matters in the portion of his appellate brief in which he alleged that a voir dire was not handled properly; under La. Code Crim. Proc. Ann. art. 841, defendant waived review of the irregularities in the jury selection process to which he did not raise a timely objection. State v. Tilley, 767 So. 2d 6, 2000 La. LEXIS 1908 (July 6, 2000), writ of certiorari denied by 532 U.S. 959, 121 S. Ct. 1488, 149 L. Ed. 2d 375, 2001 U.S. LEXIS 2747, 69 U.S.L.W. 3645 (2001).

To make a timely objection, defendant has to make a Batson objection contemporaneously with the State’s exercise of the alleged racially biased peremptory challenges; even an objection made before the entire jury panel is sworn and completed is untimely where the prospective jury has been chosen individually, sworn, and dispensed to return at a subsequent date, and those against whom the State has allegedly misused its peremptory challenges have been dismissed completely. State v. Porter, 615 So. 2d 507, 1993 La. App. LEXIS 986 (Mar. 3, 1993), affirmed in part and reversed in part by, remanded by La. 93-1106, 639 So. 2d 1137, 1994 La. LEXIS 1871 (La. July 5, 1994), overruled by State v. Ford, La. App. 26422, 643 So. 2d 293, 1994 La. App. LEXIS 2418 (La.App. 2 Cir. Sept. 21, 1994).

Where defendant presented his motion for a mistrial after each individual member of the jury had been sworn, he waived his Batson challenge to the State’s exercise of its peremptory challenges on the ground that his objections were not made in a timely manner under La. Code Crim. Proc. Ann. art. 841(A); contemporaneous objection was required so that the trial court could determine if the challenge was racially motivated and to avoid a mistrial. State v. Aubrey, 609 So. 2d 1183, 1992 La. App. LEXIS 3777 (Dec. 9, 1992).

State property exercised peremptory challenges on three jurors although the State had been temporarily accepted by them, where defendant made no contemporaneous objection to the challenges as required by La. Code Crim. Proc. Ann. art. 841(A) to preserve it for appeal, and defendant relied on the outdated language in La. Code Crim. Proc. Ann. art. 795(B), which permitted the exercise of peremptory challenges at any time prior to the swearing of the entire jury panel. State v. Banks, 590 So. 2d 836, 1991 La. App. LEXIS 3277 (Dec. 4, 1991).

•• Size of Jury

••• General Overview. — Where defendant’s claim that the district court failed to dismiss an alternate juror and that the alternate juror improperly participated in the jury deliberation was not supported by the record, the assignment of error lacked merit under La. Code Crim. Proc. Ann. art. 841. State v. Mouton, 672 So. 2d 192, 1996 La. App. LEXIS 879 (Mar. 27, 1996).

•• Voir Dire

••• General Overview. — La. Code Crim. Proc. Ann. art. 841 requires a contemporaneous objection to a trial court’s questioning of a venire member to preserve the issue for review. State v. Shepherd, 839 So. 2d 1103, 2003 La. App. LEXIS 570 (Mar. 5, 2003).

Pursuant to La. Code Crim. Proc. Ann. art. 841, because defense counsel made no objection during voir dire examination either to the manner of questioning the prospective jurors or to the excuse of the jurors challenged for their views with respect to the death penalty, defendant waived review of irregularities in the selection of the jury. State v. Deruise, 802 So. 2d 1224, 2001 La. LEXIS 1022 (Apr. 3, 2001), writ of certiorari denied by 534 U.S. 926, 122 S. Ct. 283, 151 L. Ed. 2d 208, 2001 U.S. LEXIS 7084, 70 U.S.L.W. 3243 (2001).

Defendants could not assert on appeal that the trial court failed to handle voir dire correctly where they did not raise the objection at the trial, under La. Code Crim. Proc. Ann. art. 841. State v. Price, 650 So. 2d 360, 1995 La. App. LEXIS 213 (Jan. 31, 1995).

Contention that the trial court erred in conducting voir dire 24 days before trial and then not questing the jurors on the day of trial to determine whether or not prejudicial knowledge about the case was gained in the interim was waived because defense counsel did not object in the trial court to the lack of re-questioning and did not request polling on this subject. State v. Porter, 615 So. 2d 507, 1993 La. App. LEXIS 986 (Mar. 3, 1993), affirmed in part and reversed in part by, remanded by La. 93-1106, 639 So. 2d 1137, 1994 La. LEXIS 1871 (La. July 5, 1994), overruled by State v. Ford, La. App. 26422, 643 So. 2d 293, 1994 La. App. LEXIS 2418 (La.App. 2 Cir. Sept. 21, 1994).

Defendant could not raise an error relating to his absence during voir dire because it was not objected to at the time of it occurrence, and his counsel was present. State v. Tyler, 607 So. 2d 910, 1992 La. App. LEXIS 3256 (Oct. 28, 1992), writ of certiorari denied by 612 So. 2d 97, 1993 La. LEXIS 886 (La. 1993).

Failure of the defense to object to the court’s rulings on its attempt to read a statute about general intent during voir dire precluded raising the issue on appeal; the issue had not been preserved for review. State v. Hamilton, 481 So. 2d 135, 1985 La. App. LEXIS 10454 (Dec. 4, 1985).

Defendant argued in her defense that the circus-like conduct of the voir dire procedure, and the instances of judicial acrimony toward her objections, led to a calculated trial strategy to defer the decision to object; however, she had several opportunities to object to the procedure outside of the presence of the venire and did not raise the objection in the judge’s chambers, where the procedure to be employed was initially outlined, approach the bench to make the objection, object before the venire was called, or submit a written motion, which would have preserved her right to raise the issue on appeal. State v. Morris, 429 So. 2d 111, 1983 La. LEXIS 9890 (Feb. 23, 1983).

Supreme Court could not review defendant’s Witherspoon claim that his constitutional rights were violated because defendant did not object during the voir dire examination or when two jurors were excused for cause. State v. Watts, 320 So. 2d 146, 1975 La. LEXIS 4621 (Oct. 1, 1975), vacated in part by 428 U.S. 906, 96 S. Ct. 3214, 49 L. Ed. 2d 1212 (1976).

Under La. Code Crim. Proc. Ann. art. 841, defendant waived the right to avail himself of error in the excusal of prospective jurors who said they could not impose the death penalty because he entered an untimely objection only after other prospective jurors had been examined on voir dire and the court had recessed for lunch. State v. Landry, 262 LA. 32, 262 So. 2d 360, 1972 La. LEXIS 5906 (May 1, 1972).

• Trials

•• Burdens of Proof

••• Prosecution. — Where defendant, pro se, at her trial for speeding failed to object to the judge’s comments indicating she had the burden to prove her innocence, the appellate court could not review the assigned error. State v. Alford, 384 So. 2d 761, 1980 La. LEXIS 7748 (May 19, 1980).

•• Closing Arguments

••• General Overview. — Where a defendant did not make a contemporaneous objection to remarks by a prosecutor during closing argument, as required by La. Code Crim. Proc. Ann. art. 841(A), the issue was not properly before an appellate court and the appellate court did not find that the remarks rose to the level of extremely prejudicial and inflammatory so as to warrant reversal. State v. Hotoph, 750 So. 2d 1036, 1999 La. App. LEXIS 3155 (Nov. 10, 1999), writ denied by La. 2000-0150, 765 So. 2d 1066, 2000 La. LEXIS 2106 (La. June 30, 2000), writ denied by La. 1999-3477, 765 So. 2d 1062, 2000 La. LEXIS 2116 (La. June 30, 2000).

Defendant waived his right to object to statements by prosecutor that referred to defendant as being the man at the scene of the crime and that asked the jury to place themselves in the victim’s position where defendant failed to request a new trial. State v. Coleman, 470 So. 2d 590, 1985 La. App. LEXIS 9752 (May 29, 1985).

Even if a remark by a prosecutor in his closing was misleading, the defendant did not object at the time, so he could not raise the issue for the first time on appeal. STATE v. SHERER, 1982 La. LEXIS 10299 (Mar. 1, 1982).

Prosecutor’s comment during closing was improper because it referred to matters not in evidence, but it was not of the type which would clearly influence the jury to defendant’s prejudice, and the trial judge charged the jury that statements made by an attorney during trial or argument did not constitute evidence or proof of facts. State v. Prestridge, 399 So. 2d 564, 1981 La. LEXIS 8214 (May 20, 1981).

Defendant failed to object to remarks made by the prosecutor during closing argument in his trial for attempted aggravated rape and therefore failed to preserve his objection for appeal; the remarks, however, were within the proper bounds of closing argument. State v. Carthan, 377 So. 2d 308, 1979 La. LEXIS 7532 (Nov. 12, 1979).

Failure to object to prejudicial remarks by the prosecutor during closing arguments, governed by La. Code Crim. Proc. Ann. arts. 770 and 771, waived that issue on appeal under La. Code Crim. Proc. Ann. art. 841. State v. Smith, 339 So. 2d 829, 1976 La. LEXIS 5327 (Nov. 8, 1976), writ of certiorari denied by 430 U.S. 986, 97 S. Ct. 1685, 52 L. Ed. 2d 381, 1977 U.S. LEXIS 1640 (1977).

Defendant could not object on appeal to a reference to a prior conviction by the prosecutor in closing argument during his marijuana distribution trial because he did not object at the time of the occurrence; in any event, the reference was proper because the prior conviction had already been admitted for the purpose of impeaching defendant’s testimony. State v. Brown, 337 So. 2d 484, 1976 La. LEXIS 4387 (Sept. 13, 1976).

••• Evidence Not Admitted. — Because defendant did not object at the time nor reserved a bill of exceptions, under La. Code Crim. Proc. Ann. art. 841 he preserved nothing for review concerning the denial of his mid-trial request to represent himself nor as to the prosecutor’s display, during closing argument, of a gun that had not been admitted into evidence. State v. Gould, 395 So. 2d 647, 1980 La. LEXIS 9614 (Oct. 6, 1980).

••• Fair Comment & Fair Response. — In a robbery trial, where defense counsel failed to raise an objection to the trial court’s admonition to the jury to disregard an improper statement made by the prosecutor during closing argument, the matter was not preserved for appellate review pursuant to La. Code Crim. Proc. Ann. art. 841. State v. Williams, 341 So. 2d 370, 1976 La. LEXIS 4296 (Dec. 13, 1976).

••• Inflammatory Statements. — In the Louisiana Court of Appeals in the Third Circuit, a motion for a new trial does not preserve or revive an issue not properly and timely raised by objection; therefore, defendant’s motion for a new trial in a second degree murder case did not preserve the issue of an improper closing argument for review. State v. Sykes, 857 So. 2d 638, 2003 La. App. LEXIS 2803 (Oct. 7, 2003), writ of certiorari denied by La. 2003-3429, 869 So. 2d 875, 2004 La. LEXIS 1160 (La. Apr. 2, 2004).

One exception to the contemporaneous objection rule is a claim of improper statements made by the prosecution during closing arguments; the standard for reversal for improper comments of the prosecutor is if the summation was so extremely inflammatory and prejudicial that allowing the verdict to stand would seriously affect the fairness, integrity, or public reputation of judicial proceedings. State v. Rochon, 733 So. 2d 624, 1999 La. App. LEXIS 550 (Mar. 10, 1999).

Although defense counsel failed to either object to remarks made by the trial judge and the prosecutor or make a motion for a mistrial in order to preserve the issues for review as required by La. Code Crim. Proc. Ann. art. 841(A), the issues were properly before the appellate court under a limited exception for cases where the prosecutor’s remarks during closing argument were extremely prejudicial or inflammatory and where defendant may have been denied his due process rights. State v. Davis, 726 So. 2d 500, 1999 La. App. LEXIS 154 (Jan. 26, 1999).

In a retrial of defendant’s homicide charge, counsel’s failure to object to improper references to the former conviction during cross-examination of defense witnesses did not give the prosecutor carte blanche to belabor the conviction in rebuttal, and an objection at that point preserved the matter for review. State v. Lee, 346 So. 2d 682, 1977 La. LEXIS 5749 (May 16, 1977).

•• Continuances. — State’s amendments of an indictment charging illegal possession of stolen things which enlarged the time in which the crime occurred and which specified the applicable statutory sentencing section, both occurring before trial, did not require a continuance as defendant did not move for a continuance. State v. Jones, 544 So. 2d 1209, 1989 La. App. LEXIS 1049 (May 24, 1989).

•• Defendant’s Rights

••• Right to Confrontation. — Although, in a prosecution for distribution of cocaine under La. Rev. Stat. Ann. § 40:967(A)(1), a trial court allowed a narcotics agent to testify under his code name, to which the defendant did not object, despite the provisions of La. Code Crim. Proc. Ann. art. 841(A), a court of appeal considered the issue and determined that, given that the defendant was afforded an ample opportunity to cross-examine the agent and that he exercised that right, there was no violation of U.S. Const. amend. VI or La. Const. art. I, § 16. State v. McIntyre, 708 So. 2d 1071, 1998 La. App. LEXIS 86 (Jan. 27, 1998), writ denied by La. 98-1032, 724 So. 2d 753, 1998 La. LEXIS 2799 (La. Sept. 18, 1998).

Defendant’s contention that the trial judge improperly interfered with defense cross-examination of a police officer was not properly before the court where defense counsel did not object during the cross-examination. State v. Simms, 381 So. 2d 472, 1980 La. LEXIS 7035 (Mar. 3, 1980).

••• Right to Due Process. — Court minutes did not show any random allotment or assignment of defendant’s case, but the record also did not reflect any objection by defendant to the assignment of defendant’s case to the subject judge’s court which was fatal to defendant’s due process argument, and in any event, defendant failed to show any prejudice resulted, and any error was harmless. State v. Chatman, 855 So. 2d 875, 2003 La. App. LEXIS 2506 (Sept. 24, 2003), writ denied by La. 2003-2821, 867 So. 2d 685, 2004 La. LEXIS 556 (La. Feb. 13, 2004).

••• Right to Fair Trial. — Defendant’s contention that he was deprived of a fair trial because his single appointed counsel was opposed by two more experienced state attorneys did not present an issue reviewable on appeal because no objection was made before or during the trial. State v. Andrews, 337 So. 2d 1175, 1976 La. LEXIS 5190 (Oct. 6, 1976).

••• Right to Presence at Trial. — Provisions of La. Code Crim. Proc. Ann. art. 831, giving a defendant the right to be present at the examination of the jury, are not absolute; in addition, an accused may waive his presence by voluntary absence under La. Code Crim. Proc. Ann. art. 832, or by not objecting to his absence from a La. Code Crim. Proc. Ann. art. 831(A)(3) hearing, as required under the general contemporaneous objection rule to preserve the matter, pursuant to La. Code Crim. Proc. Ann. art. 841. State v. Broaden, 2000 La. LEXIS 3614 (Feb. 21, 2000).

••• Right to Remain Silent

•••• Prosecutor’s Comments on Defendant’s Silence. — Pursuant to La. Code Crim. Proc. Ann. art. 841, defense counsel’s comments to trial judge regarding counsel’s concern that the prosecutor improperly commented on defendant’s failure to take the stand were specific enough to constitute a valid objection. State v. Ballay, 800 So. 2d 953, 2001 La. App. LEXIS 2204 (Oct. 17, 2001).

•• Examination of Witnesses

••• General Overview. — Even if a question by the prosecutor was leading within the meaning of former La. Rev. Stat. Ann. § 15:277 (now La. Code Evid. Ann. art. 611(c)), defendant failed to preserve any error for review where he failed to assert a contemporaneous objection making known the grounds thereof to the trial court, as required by La. Code Crim. Proc. Ann. art. 841. State v. Anthony, 347 So. 2d 483, 1977 La. LEXIS 4917 (June 20, 1977).

••• Cross-Examination. — Where defendant failed to timely object to the trial court’s ruling restricting his cross-examination of the victim, he was barred from raising the issue on appeal. State v. Shelton, 490 So. 2d 515, 1986 La. App. LEXIS 7124 (June 5, 1986).

Under former La. Rev. Stat. Ann. § 15:479 (now La. Code Evid. Ann. art. 405), prosecutor’s question eliciting a character witness’s opinion instead of his knowledge of reputation concerning defendant’s prior arrests was clearly erroneous, but the error was not preserved for review because defendant failed to object on that basis. State v. Johnson, 389 So. 2d 372, 1980 La. LEXIS 8753 (Oct. 6, 1980).

Defendant’s contention that the trial judge improperly interfered with defense cross-examination of a police officer was not properly before the court where defense counsel did not object during the cross-examination. State v. Simms, 381 So. 2d 472, 1980 La. LEXIS 7035 (Mar. 3, 1980).

•• Motions for Mistrial. — Trial court did not err in denying defendant’s motion for a mistrial because (1) any prejudice that might have resulted from a detective’s statements was attributable to defendant’s tardy objection and (2) the trial court sustained defendant’s untimely objection anyway, ruled the statements were inadmissible hearsay, withdrew the previously admitted photographic lineup, and admonished the jury to disregard all of the contested evidence, which cured any prejudice. State v. Herron, 879 So. 2d 778, 2004 La. App. LEXIS 1257 (May 14, 2004).

Where a witness testified that defendant made no statements when he was arrested, defendant waived the issue of the witness’s comment on defendant’s post-arrest silence because he failed to move for a mistrial in the trial court. State v. Robinson, 848 So. 2d 642, 2003 La. App. LEXIS 1420 (May 14, 2003).

Co-defendant testified that co-defendant went to defendant’s home on the date of the officers’ search to purchase cocaine and that co-defendant had obtained cocaine from defendant over the years but because defendant did not object to co-defendant’s testimony at trial, the issue could not be raised for the first time on appeal according to La. Code Crim. Proc. Ann. art. 841 and the motion for mistrial was proper denied; even if the issue was preserved for appeal, defense counsel elicited the same testimony in cross-examining co-defendant. State v. Major, 829 So. 2d 625, 2002 La. App. LEXIS 3059 (Oct. 2, 2002), writ denied by La. 2003-0267, 866 So. 2d 825, 2004 La. LEXIS 666 (La. Feb. 20, 2004).

Where defendant’s objection and motion for mistrial based upon a juror’s allegedly prejudicial statement came after the jury was selected and sworn, motion for mistrial was not timely as required by La. Code Crim. Proc. Ann. art. 841. State v. Miskell, 676 So. 2d 1092, 1996 La. App. LEXIS 917 (May 15, 1996), writ of certiorari denied by La. 96-1564, 692 So. 2d 369, 1996 La. LEXIS 3598 (La. Dec. 13, 1996).

Where defendant’s objection to a detective’s testimony concerning money found on defendant at arrest was untimely because a bench conference did not constitute a contemporaneous objection, and the objection was not placed on the record, defendant’s motion for mistrial was properly denied as untimely under La. Code Crim. Proc. Ann. art. 841. State v. Miskell, 676 So. 2d 1092, 1996 La. App. LEXIS 917 (May 15, 1996), writ of certiorari denied by La. 96-1564, 692 So. 2d 369, 1996 La. LEXIS 3598 (La. Dec. 13, 1996).

Although defense counsel did make an objection to remarks made by the prosecutor referring to the prosecutor’s use of the term blasphemy, defense counsel waived any error by failing to move for a mistrial, ask for an admonition, or enter a proper contemporaneous objection. State v. Hawkins, 633 So. 2d 301, 1993 La. App. LEXIS 3738 (Nov. 24, 1993).

Defendant’s failure to move for a mistrial after the state asked him about other times when he had slapped the victim constituted a waiver of the error. State v. Simon, 617 So. 2d 153, 1993 La. App. LEXIS 1490 (Apr. 7, 1993).

In order to preserve the complaint that the prosecutor’s use of a peremptory challenge in jury selection was based on racial discrimination, defendant was required under La. Code Crim. Proc. Ann. art. 841 to make a timely objection, and an objection in the form of a motion for mistrial after the jury had been sworn was not timely. State v. Jones, 596 So. 2d 1360, 1992 La. App. LEXIS 608 (Mar. 6, 1992), writ of certiorari denied by 598 So. 2d 373, 1992 La. LEXIS 1771 (La. 1992).

Defendant’s objection to the trial court’s failure to rule on his motion for a mistrial until after jury selection was completed was not properly before the appellate court because defendant agreed to the trial court’s request that he hold the objection until jury selection was finished. State v. Cannon, 572 So. 2d 740, 1990 La. App. LEXIS 2972 (Dec. 20, 1990), writ of certiorari denied by 575 So. 2d 821, 1991 La. LEXIS 771 (La. 1991).

Because defense counsel neither objected to the prosecutor’s remarks in his opening statement concerning possible probation nor requested an admonition or a mistrial based on those remarks, under La. Code Crim. Proc. Ann. art. 841 defendant could not obtain relief on appeal, and, even if the appellate court assumed impropriety in the remarks, any such impropriety would not have risen to a level sufficient to affect the defendant’s substantial rights as referenced in La. Code Crim. Proc. Ann. art. 921. State v. Williams, 560 So. 2d 519, 1990 La. App. LEXIS 878 (Apr. 10, 1990).

Trial court properly denied defendant’s motion for a mistrial that was based on its alleged erroneous admission of “other crimes” evidence where defendant’s attorney failed to object to the admission of the evidence until the conclusion of the state’s closing argument. State v. Sisk, 444 So. 2d 315, 1983 La. App. LEXIS 10005 (Dec. 22, 1983), writ of certiorari denied by 446 So. 2d 1215, 1984 La. LEXIS 8488 (La. 1984).

Defendant was not entitled to a mistrial for an allegedly improper statement in the state’s opening statement where defendant failed to seek corrective measures in a timely manner. State v. Williams, 438 So. 2d 1212, 1983 La. App. LEXIS 9310 (Oct. 12, 1983), writ of certiorari denied by 443 So. 2d 590, 1983 La. LEXIS 12518 (La. 1983).

•• Motions to Strike Testimony. — Where a defendant did not object to a State’s witness’ testimony about the defendant’s medical records from a forensic facility in which the defendant had been committed for treatment and evaluation, the defendant was precluded from raising any objection to the testimony on appeal. State v. McGhee, 739 So. 2d 222, 1999 La. App. LEXIS 752 (Mar. 24, 1999).

•• Opening Statements. — Appellate court refused to review issues regarding jury instructions and allegedly improper comments made by a prosecutor during opening statements because no objection was made during a second degree murder trial. State v. Sykes, 857 So. 2d 638, 2003 La. App. LEXIS 2803 (Oct. 7, 2003), writ of certiorari denied by La. 2003-3429, 869 So. 2d 875, 2004 La. LEXIS 1160 (La. Apr. 2, 2004).

Despite defendant’s contention that the judge essentially proclaimed defendant guilty during defendant’s trial for murder, in its context the judge’s comment clearly referenced the fact that everyone was aware that the defendant had pled not guilty, and the comment was also an effort by the trial court at chastising the prosecutor for what was a poor choice of a topic for discussion in his opening statement; in any case, defendant failed to object to the comments, which precluded appellate review. State v. Weber, 834 So. 2d 540, 2002 La. App. LEXIS 3864 (Dec. 4, 2002), writ denied by La. 2003-0041, 847 So. 2d 1255, 2003 La. LEXIS 2152 (La. June 27, 2003), writ denied by La. 2005-1635, 924 So. 2d 1010, 2006 La. LEXIS 723 (La. Feb. 17, 2006).

In a prosecution for distribution of cocaine, defendant waived his objection to a prosecutor’s remarks during opening statements because defendant did not raise the objection at trial. State v. Mitchell, 606 So. 2d 17, 1992 La. App. LEXIS 2766 (Sept. 16, 1992).

Because defense counsel neither objected to the prosecutor’s remarks in his opening statement concerning possible probation nor requested an admonition or a mistrial based on those remarks, under La. Code Crim. Proc. Ann. art. 841 defendant could not obtain relief on appeal, and, even if the appellate court assumed impropriety in the remarks, any such impropriety would not have risen to a level sufficient to affect the defendant’s substantial rights as referenced in La. Code Crim. Proc. Ann. art. 921. State v. Williams, 560 So. 2d 519, 1990 La. App. LEXIS 878 (Apr. 10, 1990).

• Witnesses

•• Impeachment. — La. Code Crim. Proc. Ann. art. 841 required defendant to contemporaneously object to the prosecutor’s reference in cross-examination to defendant’s prior violent acts, but even had the issue been preserved, the state was not precluded from contradicting defendant’s testimony on direct examination that he had never carried a gun or inflicted personal violence upon another person. State v. Williams, 610 So. 2d 991, 1992 La. App. LEXIS 3713 (Nov. 23, 1992).

•• Sequestration. — Trial court properly excluded the testimony of a witness during a drug trial where the evidence showed that the witness violated a sequestration order; moreover, defendant failed to preserve the issue for review, and defendant was not prejudiced by the lack of testimony regarding defendant’s clothing during the day of a drug arrest where the testimony would not have excluded the possibility that defendant had changed clothes. State v. Jackson, 863 So. 2d 589, 2003 La. App. LEXIS 3543 (Dec. 10, 2003), writ denied by La. 2004-0258, 889 So. 2d 257, 2005 La. LEXIS 199 (La. Jan. 14, 2005).

• Jury Instructions

•• General Overview. — Defendant’s conviction and life sentence for distribution of heroin were both proper under La. Code Crim. Proc. Ann. arts. 801(C), 841, and 920(2) where erroneous instructions or failure to give jury instructions were not patent errors, and absent an objection during the trial, defendant could not complain on appeal of an allegedly erroneous jury charge of the failure to give a jury instruction. State v. Dilosa, 849 So. 2d 657, 2003 La. App. LEXIS 1356 (May 9, 2003), writ denied by La. 2003-1601, 860 So. 2d 1153, 2003 La. LEXIS 3634 (La. Dec. 12, 2003).

Where the defendant only objected to the second instance that the trial judge re-charged the jury, and he made no further objection when the trial judge clarified that jurors were not required to find elements of carnal knowledge of a juvenile in order to convict defendant of an attempted offense, he abandoned his objection when he acquiesced to trial judge’s explanatory remarks. La. Code Crim. Proc. Ann. art. 841(A). State v. Little, 768 So. 2d 182, 2000 La. App. LEXIS 1854 (July 25, 2000).

•• Curative Instructions. — Trial court did not err in denying defendant’s motion for a mistrial because (1) any prejudice that might have resulted from a detective’s statements was attributable to defendant’s tardy objection and (2) the trial court sustained defendant’s untimely objection anyway, ruled the statements were inadmissible hearsay, withdrew the previously admitted photographic lineup, and admonished the jury to disregard all of the contested evidence, which cured any prejudice. State v. Herron, 879 So. 2d 778, 2004 La. App. LEXIS 1257 (May 14, 2004).

•• Objections. — Appellate court refused to review issues regarding jury instructions and allegedly improper comments made by a prosecutor during opening statements because no objection was made during a second degree murder trial. State v. Sykes, 857 So. 2d 638, 2003 La. App. LEXIS 2803 (Oct. 7, 2003), writ of certiorari denied by La. 2003-3429, 869 So. 2d 875, 2004 La. LEXIS 1160 (La. Apr. 2, 2004).

In order for a defendant to properly preserve his objection to the trial court’s general charges to the jury, he must comply with the contemporaneous objection rule, and an objection to the general charge is timely if made immediately after the jury is retired. State v. Williams, 846 So. 2d 22, 2003 La. App. LEXIS 1022 (Apr. 8, 2003).

Where defendant failed to object to jury instructions given regarding credibility, the issue was not preserved for review. State v. Harris, 842 So. 2d 432, 2003 La. App. LEXIS 649 (Mar. 5, 2003).

In defendant’s murder trial, defendant’s failure to object to the trial court’s charge on the aggravating factors as required by the contemporaneous objection rule of La. Code Crim. Proc. Ann. art. 841(A) and La. Code Evid. Ann. art. 103 did not preclude review, where the error occurred during the penalty phase of a capital case, and where defendant raised the issue for the first time on appeal. State v. Thibodeaux, 750 So. 2d 916, 1999 La. LEXIS 2231 (Sept. 8, 1999), writ of certiorari denied by 529 U.S. 1112, 120 S. Ct. 1969, 146 L. Ed. 2d 800, 2000 U.S. LEXIS 3243, 68 U.S.L.W. 3711 (2000).

Where defendant was convicted of second degree murder, he waived any error that the trial court may have committed when it instructed the jury on “sudden passion” or “heat of blood” and when it refused to instruct on rage on the ground that he failed to make a contemporaneous objection at trial, in accordance with La. Code Crim. Proc. Ann. art. 841. State v. Tipton, 705 So. 2d 1142, 1997 La. App. LEXIS 2979 (Dec. 29, 1997).

Defendant waived the right to seek appellate review of the trial court’s response to a jury question given without defendant’s presence where he failed to object when informed of the trial court’s response, as required by La. Code Crim. Proc. Ann. art. 841. State v. Harrison, 628 So. 2d 104, 1993 La. App. LEXIS 3630 (Nov. 23, 1993).

Although defendant failed to object to the district court’s jury instructions, the court held that the case warranted an exception to the contemporaneous objection rule of La. Code Crim. Proc. Ann. art. 841, since the error was the instructed definition of the crime with which defendant was charged, attempted second-degree murder. State v. Holmes, 620 So. 2d 436, 1993 La. App. LEXIS 2044 (June 9, 1993), writ of certiorari denied by 626 So. 2d 1166, 1993 La. LEXIS 3073 (La. 1993).

Defendant’s second-degree murder conviction was upheld because considering the jury instructions as a whole, the trial court did not place undue emphasis on any facts or cause the jury confusion by giving the instructions complained of by defendant. State v. Riley, 613 So. 2d 240, 1992 La. App. LEXIS 4261 (Dec. 23, 1992), remanded by 623 So. 2d 1289, 1993 La. LEXIS 2455 (La. 1993).

In the State’s prosecution of defendant for attempted manslaughter, defendant was not permitted to complain on appeal of the charge to the jury under La. Code Crim. Proc. Ann. arts. 801 and 841 where defense counsel had failed to object at trial, even after the trial court had reviewed the instructions with counsel. State v. Salone, 605 So. 2d 229, 1992 La. App. LEXIS 2724 (Sept. 23, 1992).

Pursuant to La. Code Crim. Proc. Ann. arts. 801, 841, where a defendant fails to contemporaneously object to allegedly erroneous jury instructions, he thus fails to preserve for review any alleged error. State v. Hamilton, 594 So. 2d 1376, 1992 La. App. LEXIS 440 (Feb. 26, 1992).

Although the trial court erred in failing to follow La. Code Crim. Proc. Ann. arts. 803, 805, 809, and 816 in its instructions to the jury, as they related to defendant’s insanity defense; defendant was precluded by La. Code Crim. Proc. Ann. art. 841 from raising such error on appeal because no objection was raised in the trial court. State v. Falls, 544 So. 2d 27, 1989 La. App. LEXIS 832 (May 9, 1989).

In defendant’s trial for unauthorized entry into an inhabited dwelling, defendant’s failure to object to the trial court’s failure to charge the jury on the burden of proof for defendant’s theory of justification precluded appellate review. State v. Washington, 533 So. 2d 392, 1988 La. App. LEXIS 2069 (Oct. 11, 1988).

Defendant’s objections to the trial court’s instructions were not properly before the appellate court because they were untimely made after the jury retired. State v. Jefferson, 379 So. 2d 1389, 1980 La. LEXIS 8160 (Jan. 28, 1980), writ of certiorari denied by 449 U.S. 857, 101 S. Ct. 157, 66 L. Ed. 2d 72, 1980 U.S. LEXIS 3066, 49 U.S.L.W. 3248 (1980), overruled by State v. Mack, 403 So. 2d 8, 1981 La. LEXIS 8646 (La. 1981).

Where a defendant did not object to the trial court’s charge to the jury until after the jury had retired to deliberate and had not requested a copy of the charge as was his right under La. Code Crim. Proc. Ann. art. 841, the appellate court deemed the objection to have been waived. State v. Beard, 312 So. 2d 278, 1975 La. LEXIS 5104 (Apr. 24, 1975), overruled by State v. Mack, 403 So. 2d 8, 1981 La. LEXIS 8646 (La. 1981).

Defense counsel could not make a factual statement before the jury for the purpose of showing that the trial court had erred in refusing to give his requested special instruction because former La. Rev. Stat. Ann. § 15:391 (now La. Code Crim. Proc. Ann. art. 841) furnished no basis for defense counsel’s request. State v. Williams, 230 LA. 1059, 89 So. 2d 898, 1956 La. LEXIS 1488 (June 29, 1956).

•• Particular Instructions

••• Allen Charge. — Defendant attempted to argue, on appeal, that the trial court committed reversible error when it issued an Allen charge after the jury informed the court that it could not reach a verdict; however, defendant did not properly preserve this assignment of error as she failed to timely object or move for a mistrial. State v. Eugene, 866 So. 2d 985, 2004 La. App. LEXIS 60 (Jan. 27, 2004), writ denied by La. 2004-0515, 889 So. 2d 263, 2005 La. LEXIS 171 (La. Jan. 14, 2005).

••• Lesser Included Offenses. — Although a party could not assign as error a complaint to a jury charge in the absence of a contemporaneous objection because the purpose of the contemporaneous objection rule was to allow the trial judge the opportunity to correct the error, even without an objection, a court of appeal considered a defendant’s claim that, in his prosecution for aggravated rape, La. Rev. Stat. Ann. § 14:42, the trial court erred by failing to instruct the jury on the statutory lesser included offenses defined under La. Code Crim. Proc. Ann. art. 814, even though they were listed as possible responsive verdicts, but the court of appeal determined that the assignment of error was without merit. State v. Hubbard, 708 So. 2d 1099, 1998 La. App. LEXIS 84 (Jan. 27, 1998), writ denied by La. 98-0643, 723 So. 2d 415, 1998 La. LEXIS 2629 (La. Aug. 28, 1998).

••• Reasonable Doubt. — Although defendant’s counsel did not make any objection to the jury instructions during trial and under La. Code Crim. Proc. Ann. art. 841, an error could not be asserted on appeal unless a timely contemporaneous objection was made, and defendant’s claim that the misstatement of the standard of review in the jury instruction on reasonable doubt constituted a violation of his due process rights, was nevertheless, entitled to review on appeal. State v. Gaddis, 839 So. 2d 1258, 2003 La. App. LEXIS 662 (Mar. 14, 2003), writ denied by La. 2003-1275, 872 So. 2d 519, 2004 La. LEXIS 1701 (La. May 14, 2004), writ of certiorari denied by 544 U.S. 926, 125 S. Ct. 1649, 161 L. Ed. 2d 487, 2005 U.S. LEXIS 2542, 73 U.S.L.W. 3555 (2005).

•• Requests to Charge. — In the context of an alleged erroneous presumption, the proper method of preserving such an issue of law for appellate review is to request the judge to charge himself before the verdict as to the disputed issue of law, as provided for in La. Code Crim. Proc. Ann. art. 781, and to object to it if it is incorrect, under La. Code Crim. Proc. Ann. art. 841, or if the trial court refuses to give a special charge correctly stating the law, under La. Code Crim. Proc. Ann. art. 807. State v. Strickland, 398 So. 2d 1062, 1981 La. LEXIS 8059 (May 18, 1981).

La. Code Crim. Proc. Ann. art. 841 no longer requires an objection to the court’s ruling on any written motion. State v. Marmillion, 339 So. 2d 788, 1976 La. LEXIS 5064 (Nov. 8, 1976).

Defendant’s objection to a jury instruction given at his trial for manslaughter was made after the jury retired and was actually a request for a special instruction; hence, pursuant to La. Code Crim. Proc. Ann. art. 841, the objection was untimely made, and on appeal the court rejected the assigned error regarding the jury instruction. State v. Senegal, 333 So. 2d 639, 1976 La. LEXIS 4846 (June 4, 1976).

• Verdicts

•• General Overview. — Where defense counsel did not object when a trial court told a jury the responsive verdicts, nor did he object when the verdict was read, or when the jury was polled, given the provisions of La. Code Crim. Proc. Ann. art. 841, his claim, that the verdict was not in proper former, could not be considered on appeal. State v. McNair, 597 So. 2d 1096, 1992 La. App. LEXIS 1002 (Apr. 8, 1992), writ of certiorari denied by 605 So. 2d 1113, 1992 La. LEXIS 2979 (La. 1992).

Since simple assault was no longer a responsive verdict to second degree battery, where defendant failed to make a contemporaneous objection to the erroneous jury instruction, he could still object to the nonresponsive verdict in defendant’s motion for arrest of judgment; thus, defendant’s conviction for simple assault was set aside and the case was remanded for a new trial. State v. Foret, 479 So. 2d 526, 1985 La. App. LEXIS 10306 (Nov. 19, 1985).

•• Polling of Jury. — In defendant’s appeal of his conviction for second degree murder, the court could not review the correctness of the trial court’s procedure in polling the jury, where defendant did not make any contemporaneous objection at trial. State v. Lamb, 458 So. 2d 996, 1984 La. App. LEXIS 9827 (Nov. 7, 1984).

Appellate court could not consider defendant’s contention that error was committed by the trial court when he was not allowed to poll the jury because no request for a polling was made and defendant made no contemporaneous objection to the lack of a polling. State v. Phillips, 337 So. 2d 1157, 1976 La. LEXIS 4438 (Oct. 6, 1976).

• Sentencing

•• Appeals

••• General Overview. — In a criminal appeal, defendant failed to preserve his claim that the trial court erred in failing to consider his presentence investigation (PSI) where the record did not reflect that the trial judge received or reviewed the PSI; however, defendant did not bring this issue to the trial court’s attention at sentencing. State v. Stewart, 866 So. 2d 1016, 2004 La. App. LEXIS 73 (Jan. 27, 2004), writ denied by La. 2004-0449, 876 So. 2d 832, 2004 La. LEXIS 2218 (La. June 25, 2004).

Argument presented by defendant for the first time on appeal of the denial of her motion for reconsideration of her criminal sentence was not preserved for review. State v. Oliver, 857 So. 2d 1227, 2003 La. App. LEXIS 2654 (Sept. 30, 2003), writ denied by La. 2004-2139, 902 So. 2d 1042, 2005 La. LEXIS 1789 (La. May 20, 2005), writ denied by 2009 La. App. LEXIS 2202 (La.App. 5 Cir. Dec. 29, 2009).

Defendant’s claim that the trial court erred in failing to comply with La. Code Crim. Proc. Ann. art. 894.1 in sentencing him was without merit because defendant had waived sentencing delays and agreed to be immediately sentenced, which allowed the trial court to render a sentence based on the information and record available at that time; hence, defendant failed to preserve such issue for appeal as required by La. Code Crim. Proc. Ann. art. 841(A). State v. Roland, 850 So. 2d 738, 2003 La. App. LEXIS 1675 (June 5, 2003), reversed in part by La. 03-1930, 865 So. 2d 692, 2004 La. LEXIS 20 (La. Jan. 16, 2004), writ denied by La. 2003-2395, 867 So. 2d 685, 2004 La. LEXIS 545 (La. Feb. 13, 2004).

Where defendant neither filed a motion to quash the habitual offender bill of information nor perfected the issue as an assignment of error, the appellate court was precluded from considering the argument of appeal pursuant to La. Code Crim. Proc. Ann. arts. 535 and 841. State v. Wilson, 635 So. 2d 494, 1994 La. App. LEXIS 973 (Apr. 6, 1994), writ of certiorari denied by La. 94-1208, 642 So. 2d 192, 1994 La. LEXIS 2072 (La. Sept. 16, 1994).

Where defendant claimed that the sentence imposed for a conviction of armed robbery was unconstitutional, the court had the authority to review the alleged error, despite the fact that defendant did not object to the sentence at the time it was imposed. State v. Stewart, 325 So. 2d 828, 1976 La. LEXIS 4905 (Jan. 19, 1976), writ of certiorari denied by 425 U.S. 997, 96 S. Ct. 2213, 48 L. Ed. 2d 822, 1976 U.S. LEXIS 1808 (1975).

•• Capital Punishment

••• General Overview. — Under La. Const. art. I, §§ 20 and 22 and La. Code Crim. Proc. Ann. art. 841 and La. Code Crim. Proc. Ann. art. 905.9, the court holds that, in future cases, it will no longer consider alleged errors occurring in the penalty phase of a capital trial absent a contemporaneous objection; a contemporaneous objection will either allow the trial judge to correct the error or immediately stop the proceedings and give the defendant a new penalty phase, rather than make the accused go through a contaminated penalty phase, and then go through another penalty phase after appeal, and because able counsel now available to the criminal accused should have no problem recognizing and lodging contemporaneous objections to reversible errors. State v. Wessinger, 736 So. 2d 162, 1999 La. LEXIS 1601 (May 28, 1999), writ of certiorari denied by 528 U.S. 1050, 120 S. Ct. 589, 145 L. Ed. 2d 489, 1999 U.S. LEXIS 8089, 68 U.S.L.W. 3366 (1999).

Prosecution’s argument that, because of La. Code Crim. Proc. Ann. art. 841, defendant could not complain about the trial court’s ruling on defendant’s motion to suppress a personal letter written by defendant to his mother was unpersuasive in light of the fact that defendant’s was a death penalty case, and La. Sup. Ct. R. 28 § 1 required the court’s independent review of the jury’s recommendation of the death penalty. State v. Glass, 455 So. 2d 659, 1984 La. LEXIS 8993 (May 14, 1984), writ of certiorari denied by 471 U.S. 1080, 105 S. Ct. 2159, 85 L. Ed. 2d 514, 1985 U.S. LEXIS 1731 (1985).

Defense counsel did not object that the State’s questions, which were aimed at conveying to the jury that defendant could end up back on the streets if he received a sentence of life imprisonment as a result of a pardon by the governor, were improper references to pardons in order to preserve the issue for review under La. Code Crim. Proc. Ann. art. 841; however, the supreme court had recognized an exception to article 841 in capital cases, given that the court had an obligation to review the record regardless, to determine whether the remarks injected arbitrariness into the proceedings. State v. Glass, 455 So. 2d 659, 1984 La. LEXIS 8993 (May 14, 1984), writ of certiorari denied by 471 U.S. 1080, 105 S. Ct. 2159, 85 L. Ed. 2d 514, 1985 U.S. LEXIS 1731 (1985).

Though issues had not been preserved for appellate review, the state supreme court reviewed the record for any patent error as a matter of its policy and legislative mandate in capital cases. State v. Copeland, 419 So. 2d 899, 1982 La. LEXIS 11756 (Sept. 7, 1982).

••• Bifurcated Trials. — In defendant’s murder trial, defendant’s failure to object to the trial court’s charge on the aggravating factors as required by the contemporaneous objection rule of La. Code Crim. Proc. Ann. art. 841(A) and La. Code Evid. Ann. art. 103 did not preclude review, where the error occurred during the penalty phase of a capital case, and where defendant raised the issue for the first time on appeal. State v. Thibodeaux, 750 So. 2d 916, 1999 La. LEXIS 2231 (Sept. 8, 1999), writ of certiorari denied by 529 U.S. 1112, 120 S. Ct. 1969, 146 L. Ed. 2d 800, 2000 U.S. LEXIS 3243, 68 U.S.L.W. 3711 (2000).

••• Cruel & Unusual Punishment. — Where a death penalty imposed on defendant was set aside by the United States Supreme Court, the appropriate sentence for aggravated rape was the most severe constitutional penalty established for a lesser-included offense at the time the crime was committed; therefore, defendant was to be resentenced to 20 years at hard labor pursuant to La. Rev. Stat. §§ 14:27(D)(1), 14:43. State v. Watts, 340 So. 2d 261, 1976 La. LEXIS 4304 (Nov. 30, 1976).

•• Guidelines

••• Adjustments & Enhancements

•••• Criminal History

••••• General Overview. — Because defendant did not make a contemporaneous objection to the alleged error, any error in the trial court’s failure to give defendant 15 days to file objections to a multiple bill was not preserved for appellate review, pursuant to La. Code Crim. Proc. Ann. art. 841. State v. Drummer, 756 So. 2d 610, 2000 La. App. LEXIS 711 (Mar. 15, 2000).

Because defendant did not make a contemporaneous objection to the alleged error, any error in the trial court’s failure to file written reasons for its multiple offender finding was not preserved for appellate review, pursuant to La. Code Crim. Proc. Ann. art. 841. State v. Drummer, 756 So. 2d 610, 2000 La. App. LEXIS 711 (Mar. 15, 2000).

••••• Prior Felonies. — Where the defendant had merely filed a general notice of objections and never objected at the hearing to the use of a prior conviction or the validity of the waiver of rights, the State persuasively argued that the defendant should not be allowed to make such a claim for the first time on appeal; thus, since the defendant did not object at the hearing, the issue had not been properly preserved for review under La. Code Crim. Proc. Ann. art. 841. State v. Lewis, 782 So. 2d 662, 2001 La. App. LEXIS 590 (Mar. 7, 2001).

Defendant’s claim that the State failed to prove that a guilty plea to a prior felony was knowingly and voluntarily made was not preserved for review on appeal because defendant did not file a written response as required by La. Rev. Stat. Ann. § 15:529.1 and orally objected at hearing only to the finding regarding the “not guilty” language in the minute entry. State v. Rice, 758 So. 2d 911, 2000 La. App. LEXIS 704 (Mar. 15, 2000).

Where defendant neither filed a motion to quash the habitual offender bill of information nor perfected the issue as an assignment of error, the appellate court was precluded from considering the argument of appeal pursuant to La. Code Crim. Proc. Ann. arts. 535 and 841. State v. Wilson, 635 So. 2d 494, 1994 La. App. LEXIS 973 (Apr. 6, 1994), writ of certiorari denied by La. 94-1208, 642 So. 2d 192, 1994 La. LEXIS 2072 (La. Sept. 16, 1994).

•• Imposition

••• Factors. — Defendant’s claim that the trial court erred in failing to comply with La. Code Crim. Proc. Ann. art. 894.1 in sentencing him was without merit because defendant had waived sentencing delays and agreed to be immediately sentenced, which allowed the trial court to render a sentence based on the information and record available at that time; hence, defendant failed to preserve such issue for appeal as required by La. Code Crim. Proc. Ann. art. 841(A). State v. Roland, 850 So. 2d 738, 2003 La. App. LEXIS 1675 (June 5, 2003), reversed in part by La. 03-1930, 865 So. 2d 692, 2004 La. LEXIS 20 (La. Jan. 16, 2004), writ denied by La. 2003-2395, 867 So. 2d 685, 2004 La. LEXIS 545 (La. Feb. 13, 2004).

•• Presentence Reports. — In a criminal appeal, defendant failed to preserve his claim that the trial court erred in failing to consider his presentence investigation (PSI) where the record did not reflect that the trial judge received or reviewed the PSI; however, defendant did not bring this issue to the trial court’s attention at sentencing. State v. Stewart, 866 So. 2d 1016, 2004 La. App. LEXIS 73 (Jan. 27, 2004), writ denied by La. 2004-0449, 876 So. 2d 832, 2004 La. LEXIS 2218 (La. June 25, 2004).

Despite defendant’s contention that the judge essentially proclaimed defendant guilty during defendant’s trial for murder, in its context the judge’s comment clearly referenced the fact that everyone was aware that the defendant had pled not guilty, and the comment was also an effort by the trial court at chastising the prosecutor for what was a poor choice of a topic for discussion in his opening statement; in any case, defendant failed to object to the comments, which precluded appellate review. State v. Weber, 834 So. 2d 540, 2002 La. App. LEXIS 3864 (Dec. 4, 2002), writ denied by La. 2003-0041, 847 So. 2d 1255, 2003 La. LEXIS 2152 (La. June 27, 2003), writ denied by La. 2005-1635, 924 So. 2d 1010, 2006 La. LEXIS 723 (La. Feb. 17, 2006).

Defendant’s allegation that the trial court erred by not disclosing the contents of the presentence investigation report (PSI) before sentencing and by not allowing him to rebut the report was without merit where the trial court record indicated that the PSI was made available to defendant and his attorney, that neither defendant nor his attorney timely requested to view the PSI, that defendant’s counsel did not object when the trial court mentioned allegedly false information, and that neither defendant nor his counsel attempted to traverse the PSI in any manner. State v. Johnson, 602 So. 2d 310, 1992 La. App. LEXIS 2278 (June 29, 1992).

• Postconviction Proceedings

•• General Overview. — Defendant’s convictions for attempted possession of cocaine and for being a third felony offender were affirmed; he failed to preserve for appellate review his objections to the form of the verdict before the jury retired or within such time to allow the trial court to reasonably cure the alleged error, as required by La. Code Crim. Proc. Ann. art. 841. State v. Guillard, 736 So. 2d 273, 1999 La. App. LEXIS 1141 (Apr. 7, 1999).

•• Clemency. — Defense counsel did not object that the State’s questions, which were aimed at conveying to the jury that defendant could end up back on the streets if he received a sentence of life imprisonment as a result of a pardon by the governor, were improper references to pardons in order to preserve the issue for review under La. Code Crim. Proc. Ann. art. 841; however, the supreme court had recognized an exception to article 841 in capital cases, given that the court had an obligation to review the record regardless, to determine whether the remarks injected arbitrariness into the proceedings. State v. Glass, 455 So. 2d 659, 1984 La. LEXIS 8993 (May 14, 1984), writ of certiorari denied by 471 U.S. 1080, 105 S. Ct. 2159, 85 L. Ed. 2d 514, 1985 U.S. LEXIS 1731 (1985).

•• Motions for New Trial. — In the Louisiana Court of Appeals in the Third Circuit, a motion for a new trial does not preserve or revive an issue not properly and timely raised by objection; therefore, defendant’s motion for a new trial in a second degree murder case did not preserve the issue of an improper closing argument for review. State v. Sykes, 857 So. 2d 638, 2003 La. App. LEXIS 2803 (Oct. 7, 2003), writ of certiorari denied by La. 2003-3429, 869 So. 2d 875, 2004 La. LEXIS 1160 (La. Apr. 2, 2004).

Defendant waived his right to object to statements by prosecutor that referred to defendant as being the man at the scene of the crime and that asked the jury to place themselves in the victim’s position where defendant failed to request a new trial. State v. Coleman, 470 So. 2d 590, 1985 La. App. LEXIS 9752 (May 29, 1985).

Where a gun, which was seized two weeks after an armed robbery, was inoperable at the time of seizure, the evidence did not entitle defendant to a new trial because the trial court could have reasonably concluded that the evidence would not have changed the verdict. State v. Holmes, 354 So. 2d 1282, 1977 La. LEXIS 5991 (Dec. 19, 1977).

Since defendant’s counsel did not object to the trial court’s failure to charge the jury that it could, if it found defendant guilty of possession of marijuana, recommend that he be given a suspended sentence, the alleged error came too late in defendant’s motion for a new trial. State v. Washington, 225 LA. 1021, 74 So. 2d 200, 1954 La. LEXIS 1285 (July 2, 1954).

• Appeals

•• Procedures

••• Records on Appeal. — Where closing arguments and jury instructions were not transcribed, but the court reporter certified that no objections were made by the defense, under La. Code Crim. Proc. Ann. art. 841 defendant waived his right to review a claim of erroneous statements by the prosecutor in closing argument, and, likewise, defendant waived a claim of an erroneous reasonable doubt jury charge, and neither claim was considered on appeal. State v. Johnson, 619 So. 2d 1102, 1993 La. App. LEXIS 1848 (May 13, 1993), writ of certiorari denied by 625 So. 2d 173, 1993 La. LEXIS 2771 (La. 1993).

Because the evidence was not annexed to the bill of exceptions, the court could not consider the evidence or testimony although the testimony was in the transcript; thus, the court could not find that the district court erred by finding that the evidence of narcotics or containers of narcotics or narcotic paraphernalia were not relevant to the charges of possession of six tablets of codeine and four tablets of morphine. State v. Gaines, 223 LA. 711, 66 So. 2d 618, 1953 La. LEXIS 1357 (July 3, 1953).

•• Prosecutorial Misconduct

••• General Overview. — In a retrial of defendant’s homicide charge, counsel’s failure to object to improper references to the former conviction during cross-examination of defense witnesses did not give the prosecutor carte blanche to belabor the conviction in rebuttal, and an objection at that point preserved the matter for review. State v. Lee, 346 So. 2d 682, 1977 La. LEXIS 5749 (May 16, 1977).

•• Reviewability

••• General Overview. — Where defendant made no further hearsay objections to any of the testimony of his alleged co-conspirators, La. Code Crim. Proc. Ann. art. 841 mandated that an irregularity or error could not be availed of after the verdict unless it had been objected to at the time of the occurrence. State v. Silguero, 616 So. 2d 1346, 1993 La. App. LEXIS 1487 (Apr. 7, 1993).

••• Preservation for Review

•••• General Overview. — Defendant alleged that a prosecutor impermissibly referred to defendant’s post-arrest silence; however, there was no contemporaneous objection made, and the issue was not preserved for appellate review. State v. Leonard, 915 So. 2d 829, 2005 La. App. LEXIS 1106 (Apr. 27, 2005), reversed by, remanded by La. 2005-1382, 932 So. 2d 660, 2006 La. LEXIS 1885 (La. June 16, 2006).

Defendant’s conviction for second-degree murder was appropriate where his due process and confrontation clause arguments were not properly preserved as required by La. Code Crim. Proc. Ann. art. 841(A) since defendant failed to contemporaneously object to witnesses’ being called or any statements made during questioning. State v. Nellon, 902 So. 2d 434, 2005 La. App. LEXIS 1081 (Apr. 26, 2005).

In an armed robbery case, because there was corroboration of the accomplice testimony, no special cautionary instruction was required; further, because there was no contemporaneous objection to the lack of this instruction at trial, the issue was not properly preserved for review. State v. Rabun, 880 So. 2d 184, 2004 La. App. LEXIS 1978 (Aug. 18, 2004).

In a murder case, defendant failed to make known to the trial court that he objected to his grand jury indictment on the ground that the statutes regarding the procedure for impaneling a grand jury in Orleans Parish were impermissible local laws; therefore, he was precluded from raising that claim on appeal. State v. Newman, 879 So. 2d 870, 2004 La. App. LEXIS 1858 (July 7, 2004), writ denied by La. 2004-2050, 891 So. 2d 668, 2005 La. LEXIS 58 (La. Jan. 7, 2005).

In an armed robbery case, the record did not support defendant’s claim on appeal that an officer was subpoenaed and failed to appear, and because defense counsel did not seek a recess or a continuance on that ground, the issue was not preserved for review. State v. Ashford, 878 So. 2d 798, 2004 La. App. LEXIS 1769 (June 16, 2004), writ denied by La. 2004-2015, 891 So. 2d 667, 2005 La. LEXIS 55 (La. Jan. 7, 2005), remanded by La. App. 2005-0146, 913 So. 2d 160, 2005 La. App. LEXIS 1883 (La.App. 4 Cir. July 13, 2005).

Defendant’s argument that the identification of him by the witness from a show up procedure in 1994 was impermissibly suggestive, and that the overall evidence of identification was insufficient to establish that he was the person that committed the crime had not been preserved for review on appeal, because defendant failed to show that he lodged a contemporaneous objection to the witness’ in-court or out-of-court identifications of him at either the 1994 hearing or at the April 2003 re-trial. State v. Landry, 876 So. 2d 146, 2004 La. App. LEXIS 1523 (May 19, 2004), writ denied by La. 2004-1586, 887 So. 2d 474, 2004 La. LEXIS 3540 (La. Nov. 15, 2004).

In a criminal prosecution for armed robbery, defendant failed to preserve any error concerning the trial court’s admission of inculpatory statements he made to police because he made no objection at trial. State v. Weaver, 873 So. 2d 909, 2004 La. App. LEXIS 1180 (May 12, 2004).

Appellate court would not review defendant’s claim that the trial court erred by allowing a state’s witness to testify to hearsay statements obtained from the questioning of a co-defendant who implicated defendant in the crime; defendant neither requested nor was denied an admonition to disregard or a mistrial, therefore, the error was not preserved for review. State v. Weaver, 873 So. 2d 909, 2004 La. App. LEXIS 1180 (May 12, 2004).

Where defendant never objected at his trial for sexually abusing his daughter to the admissibility under Daubert of expert testimony relating to delayed disclosure, under La. Code Crim. Proc. Ann. art. 841(A) defendant failed to preserve the right to appellate review of the trial court’s alleged error of failing to evaluate the admissibility of such testimony under the Daubert standard. State v. Torregano, 875 So. 2d 842, 2004 La. App. LEXIS 1157 (May 11, 2004).

Where defendant never objected at trial to the prosecutor’s alleged threat to arrest defendant’s mother if she testified for defendant at his trial for sexually abusing his daughter, under La. Code Crim. Proc. Ann. art. 841(A), the contemporaneous objection rule, defendant waived the objection. State v. Torregano, 875 So. 2d 842, 2004 La. App. LEXIS 1157 (May 11, 2004).

Defendant attempted to argue, on appeal, that the trial court committed reversible error when it issued an Allen charge after the jury informed the court that it could not reach a verdict; however, defendant did not properly preserve this assignment of error as she failed to timely object or move for a mistrial. State v. Eugene, 866 So. 2d 985, 2004 La. App. LEXIS 60 (Jan. 27, 2004), writ denied by La. 2004-0515, 889 So. 2d 263, 2005 La. LEXIS 171 (La. Jan. 14, 2005).

In a criminal appeal, defendant failed to preserve his claim that the trial court erred in failing to consider his presentence investigation (PSI) where the record did not reflect that the trial judge received or reviewed the PSI; however, defendant did not bring this issue to the trial court’s attention at sentencing. State v. Stewart, 866 So. 2d 1016, 2004 La. App. LEXIS 73 (Jan. 27, 2004), writ denied by La. 2004-0449, 876 So. 2d 832, 2004 La. LEXIS 2218 (La. June 25, 2004).

Defendant’s argument that the trial court’s instructions to the jury regarding the attempted second-degree murder charge were confusing was improper where defendant made no contemporaneous objection to the jury charges at trial; any issue regarding the jury charges was not preserved for appellate review under La. Code Crim. Proc. Ann. arts. 801 and 841. State v. Brown, 868 So. 2d 775, 2003 La. App. LEXIS 3721 (Dec. 31, 2003), writ of certiorari denied by La. 2004-0269, 876 So. 2d 76, 2004 La. LEXIS 1905 (La. June 4, 2004), writ denied by 17 So. 3d 953, 2009 La. LEXIS 2533 (La. 2009).

Trial court properly excluded the testimony of a witness during a drug trial where the evidence showed that the witness violated a sequestration order; moreover, defendant failed to preserve the issue for review, and defendant was not prejudiced by the lack of testimony regarding defendant’s clothing during the day of a drug arrest where the testimony would not have excluded the possibility that defendant had changed clothes. State v. Jackson, 863 So. 2d 589, 2003 La. App. LEXIS 3543 (Dec. 10, 2003), writ denied by La. 2004-0258, 889 So. 2d 257, 2005 La. LEXIS 199 (La. Jan. 14, 2005).

Defendant’s conviction and sentence for second-degree murder was proper where defendant did not file a motion to quash the indictment and therefore it was waived; however, even if the issue was preserved for review, defendant offered no facts to prove that he was prejudiced by the loss of the cell phone or that the police acted in bad faith. State v. LeBlanc, 862 So. 2d 129, 2003 La. App. LEXIS 3297 (Nov. 19, 2003), writ denied by La. 2004-0054, 872 So. 2d 1078, 2004 La. LEXIS 1620 (La. May 7, 2004).

As defendant failed to object about the prosecutor’s comment that defendant did not intend to testify, the appellate court would not consider that error on appeal. State v. Ceasar, 856 So. 2d 236, 2003 La. App. LEXIS 2809 (Oct. 9, 2003), writ denied by La. 2004-0782, 896 So. 2d 55, 2005 La. LEXIS 614 (La. Mar. 11, 2005).

In the Louisiana Court of Appeals in the Third Circuit, a motion for a new trial does not preserve or revive an issue not properly and timely raised by objection; therefore, defendant’s motion for a new trial in a second degree murder case did not preserve the issue of an improper closing argument for review. State v. Sykes, 857 So. 2d 638, 2003 La. App. LEXIS 2803 (Oct. 7, 2003), writ of certiorari denied by La. 2003-3429, 869 So. 2d 875, 2004 La. LEXIS 1160 (La. Apr. 2, 2004).

Appellate court refused to review issues regarding jury instructions and allegedly improper comments made by a prosecutor during opening statements because no objection was made during a second degree murder trial. State v. Sykes, 857 So. 2d 638, 2003 La. App. LEXIS 2803 (Oct. 7, 2003), writ of certiorari denied by La. 2003-3429, 869 So. 2d 875, 2004 La. LEXIS 1160 (La. Apr. 2, 2004).

Defendant’s conviction for second-degree murder was proper where his arguments that the state failed to comply with statutory discovery rules or to preserve exculpatory evidence were not raised below and could not have been considered for the first time on appeal pursuant to La. Code Crim. Proc. Ann. art. 841. State v. Chesson, 856 So. 2d 166, 2003 La. App. LEXIS 2642 (Oct. 1, 2003), writ denied by La. 2003-2913, 867 So. 2d 686, 2004 La. LEXIS 559 (La. Feb. 13, 2004).

Where defendant claimed the trial court erred in allowing an assistant district attorney to act as an advocate for the state and testify on behalf of the prosecution but defendant did not make a contemporaneous objection to the testimony, the assignment of error was not properly before the court and was without merit. State v. Bell, 855 So. 2d 946, 2003 La. App. LEXIS 2550 (Sept. 26, 2003).

Defendant waived the Prieur hearing twice, first when counsel agreed to defer a hearing on the other crimes evidence until the evidence was proffered, and second, when defendant was given the chance to object to the evidence, and did not do so; accordingly, even if it was error to admit the evidence, it could not be availed of after the verdict had been rendered. State v. Chatman, 855 So. 2d 875, 2003 La. App. LEXIS 2506 (Sept. 24, 2003), writ denied by La. 2003-2821, 867 So. 2d 685, 2004 La. LEXIS 556 (La. Feb. 13, 2004).

Because defendant did not question the victim, a child, further on the victim’s competency, nor did defendant object to the victim testifying, defendant waived any objection, pursuant to La. Code Crim. Proc. Ann. art. 841, to the trial court’s admission of the victim’s testimony. State v. Dixon, 852 So. 2d 471, 2003 La. App. LEXIS 1752 (June 12, 2003).

Defendant had no right to claim error as to the State’s decision to try him first after the co-defendant’s motion to sever was granted because defendant’s objection to the decision to try him first, made at the close of his State’s case-in-chief and after defendant testified on his own behalf, was not a contemporaneous objection as required by La. Code Crim. Proc. Ann. art. 841(A). State v. Taylor, 850 So. 2d 5, 2003 La. App. LEXIS 1814 (June 11, 2003), reversed by La. 03-1834, 875 So. 2d 58, 2004 La. LEXIS 1777 (La. May 25, 2004).

Where during voir dire the State misstated to a panel of prospective jurors that there was an implied duty to retreat and a duty to avoid conflict and defendant failed to object to such statements during questioning of the panel, under La. Code Crim. Proc. Ann. art. 841(A), defendant failed to preserve the issue for appeal. State v. Taylor, 850 So. 2d 5, 2003 La. App. LEXIS 1814 (June 11, 2003), reversed by La. 03-1834, 875 So. 2d 58, 2004 La. LEXIS 1777 (La. May 25, 2004).

Where defendant had filed written motions to suppress with the trial court, under La. Code Crim. Proc. Ann. art. 841(B), his failure to object to the rulings did not preclude him from appealing them. State v. Sims, 845 So. 2d 1116, 2003 La. App. LEXIS 1206 (Apr. 29, 2003), writ denied by La. 2003-2189, 882 So. 2d 570, 2004 La. LEXIS 2526 (La. Aug. 20, 2004).

In defendant’s written motion in limine, defendant objected to the introduction of vaginal photographs of the victim in his trial for aggravated rape and unlawful carnal knowledge, which had not been disclosed to the defense before trial; this written objection was sufficient to preserve the issue for appellate review. State v. Simmons, 845 So. 2d 1249, 2003 La. App. LEXIS 1430 (Apr. 29, 2003).

Where defendant failed to object to a a statement offered by prosecution from a police detective, who commented on defendant’s silence after receiving Miranda warnings, the alleged error was not preserved for appellate review. State v. Bradford, 846 So. 2d 880, 2003 La. App. LEXIS 1252 (Apr. 23, 2003), writ denied by La. 2003-1410, 860 So. 2d 1133, 2003 La. LEXIS 3568 (La. Nov. 26, 2003).

Where defendant failed to raise objections at trial to the admission of other crimes evidence through the references of the state in opening and closing arguments to simple battery, aggravated assault with a dangerous weapon, simple criminal damage, illegal use of a weapon, and false imprisonment during trial, the defendant did not preserve the assignment of error for appellate review. State v. Joseph, 854 So. 2d 914, 2003 La. App. LEXIS 1164 (Apr. 22, 2003).

Defendant did not object to the evidence on the ground that it had been ruled inadmissible; thus, pursuant to La. Code Crim. Proc. Ann. art. 841(A), defendant was precluded from arguing that ground of error on appeal. State v. Lee, 844 So. 2d 970, 2003 La. App. LEXIS 1065 (Apr. 2, 2003), writ denied by La. 2003-1247, 855 So. 2d 330, 2003 La. LEXIS 2929 (La. Oct. 10, 2003).

Although defendant’s counsel did not make any objection to the jury instructions during trial and under La. Code Crim. Proc. Ann. art. 841, an error could not be asserted on appeal unless a timely contemporaneous objection was made, and defendant’s claim that the misstatement of the standard of review in the jury instruction on reasonable doubt constituted a violation of his due process rights, was nevertheless, entitled to review on appeal. State v. Gaddis, 839 So. 2d 1258, 2003 La. App. LEXIS 662 (Mar. 14, 2003), writ denied by La. 2003-1275, 872 So. 2d 519, 2004 La. LEXIS 1701 (La. May 14, 2004), writ of certiorari denied by 544 U.S. 926, 125 S. Ct. 1649, 161 L. Ed. 2d 487, 2005 U.S. LEXIS 2542, 73 U.S.L.W. 3555 (2005).

La. Code Crim. Proc. Ann. art. 841 requires a contemporaneous objection to a trial court’s questioning of a venire member to preserve the issue for review. State v. Shepherd, 839 So. 2d 1103, 2003 La. App. LEXIS 570 (Mar. 5, 2003).

Where defendant failed to object to jury instructions given regarding credibility, the issue was not preserved for review. State v. Harris, 842 So. 2d 432, 2003 La. App. LEXIS 649 (Mar. 5, 2003).

Where defendant failed to object after one of the jurors admitted that she was playing a board game during the trial, defendant waived the issue for consideration on appeal. State v. Young, 839 So. 2d 186, 2003 La. App. LEXIS 110 (Jan. 22, 2003), writ denied by La. 2003-0599, 855 So. 2d 756, 2003 La. LEXIS 3025 (La. Oct. 17, 2003).

Defendant did not object to any instance where prosecutor inquired whether the newspaper articles, that the jurors had improperly read during the trial, affected their verdicts; thus, the issue was not preserved for appellate review. State v. Rodriguez, 839 So. 2d 106, 2003 La. App. LEXIS 33 (Jan. 14, 2003), writ denied by La. 2003-0482, 845 So. 2d 1061, 2003 La. LEXIS 1775 (La. May 30, 2003), writ of certiorari denied by 540 U.S. 972, 124 S. Ct. 444, 157 L. Ed. 2d 321, 2003 U.S. LEXIS 7807, 72 U.S.L.W. 3281 (2003).

First degree robbery conviction and sentence were affirmed because defendant waived his assertion that it was reversible error to permit the state’s witness to comment on his behavior prior to his participation in the physical line-up when he failed to object at trial to the testimony. State v. Dangerfield, 834 So. 2d 1151, 2002 La. App. LEXIS 3916 (Dec. 11, 2002), writ denied by La. 2003-0475, 869 So. 2d 842, 2004 La. LEXIS 885 (La. Mar. 19, 2004).

La. Code Crim. Proc. Ann. art. 841(A) provides that “an irregularity or error cannot be availed of after verdict unless it was objected to at the time of occurrence;” the purpose of the contemporaneous objection rule is to put the trial judge on notice of the alleged irregularity so that he or she may cure the problem and to prevent a defendant from gambling for a favorable verdict and then resorting to appeal on errors that might easily have been corrected by objection. State v. Hines, 829 So. 2d 530, 2002 La. App. LEXIS 2837 (Sept. 30, 2002).

La. Code Crim. Proc. Ann. art. 841(A) requires that a defendant make known the grounds for defendant’s objection, and defendant is limited on appeal to those grounds articulated at trial; defendant failed to preserve for review any claim that the trial court erred in permitting a tape of an officer-needs-assistance radio call to be played because it was irrelevant. State v. Clark, 828 So. 2d 1173, 2002 La. App. LEXIS 3048 (Sept. 25, 2002), writ denied by La. 2002-2642, 840 So. 2d 567, 2003 La. LEXIS 886 (La. Mar. 28, 2003).

Defendant’s assignment of error that the prosecution improperly used impeachment evidence failed because no contemporaneous objections to the evidence were made during the trial. State v. Logan, 822 So. 2d 657, 2002 La. App. LEXIS 1931 (June 14, 2002).

Under La. Code Crim. Proc. Ann. art. 841(A), defendant could not avail himself, on appeal, of objections he did not raise at trial. State v. Jones, 814 So. 2d 623, 2002 La. App. LEXIS 1371 (Mar. 20, 2002), writ denied by La. 2002-1111, 829 So. 2d 424, 2002 La. LEXIS 3410 (La. Nov. 15, 2002).

Although a defendant did not challenge the constitutionality of La. Rev. Stat. Ann. § 40:981.3 in the proceedings below, the appellate court considered his challenge because he attacked the statute on its face. State v. Holmes, 811 So. 2d 955, 2002 La. App. LEXIS 218 (Feb. 15, 2002), overruled in part by State v. Paoli, La. App. 2001-1733, 818 So. 2d 795, 2002 La. App. LEXIS 983 (La.App. 1 Cir. Apr. 11, 2002).

Generally, to preserve an issue for appeal, a party need not enter a contemporaneous objection to the court’s ruling on a written motion under La. Code Crim. Proc. Ann. art. 841(B); however, where a defendant initially files a pre-trial motion objecting to the introduction of certain evidence, if at trial he specifically agrees to its introduction, he waives his prior objection and loses the right to present the issue on appeal. State v. Gaal, 800 So. 2d 938, 2001 La. App. LEXIS 2185 (Oct. 17, 2001), writ denied by La. 2002-2335, 855 So. 2d 294, 2003 La. LEXIS 2742 (La. Oct. 3, 2003).

Pursuant to La. Code Crim. Proc. Ann. art. 841, defense counsel’s comments to trial judge regarding counsel’s concern that the prosecutor improperly commented on defendant’s failure to take the stand were specific enough to constitute a valid objection. State v. Ballay, 800 So. 2d 953, 2001 La. App. LEXIS 2204 (Oct. 17, 2001).

Failure to make a contemporaneous objection precludes appellate review pursuant to La. Code Crim. Proc. Ann. art. 841. State v. Decay, 798 So. 2d 1057, 2001 La. App. LEXIS 1956 (Sept. 13, 2001), writ denied by La. 2001-2724, 823 So. 2d 939, 2002 La. LEXIS 2509 (La. Aug. 30, 2002).

Defendant could not argue on appeal that admitting testimony that introduced a co-defendant’s hearsay statement violated defendant’s right to confront the co-defendant; defendant did not preserve that issue because he did not comply with the requirement under La. Code Crim. Proc. Ann. art. 841(A) that he contemporaneously object when that testimony was offered. State v. Brown, 788 So. 2d 667, 2001 La. App. LEXIS 1345 (May 30, 2001).

The contention of a defendant convicted of armed robbery, attempted manslaughter, and attempted simple robbery, that the trial court erred in admitting into evidence the medical records of the victim was not subject to review where defendant’s objection on appeal was that the records were irrelevant and prejudicial, and his objection at trial was that they were not properly authenticated; the argument on appeal differing from his trial objection, defendant was thus precluded by La. Code Crim. Proc. Ann. art. 841 from raising the issue on appeal. State v. Dean, 789 So. 2d 602, 2001 La. App. LEXIS 1158 (Mar. 14, 2001), writ denied by La. 2001-1177, 811 So. 2d 897, 2002 La. LEXIS 915 (La. Mar. 15, 2002).

Where the defendant had merely filed a general notice of objections and never objected at the hearing to the use of a prior conviction or the validity of the waiver of rights, the State persuasively argued that the defendant should not be allowed to make such a claim for the first time on appeal; thus, since the defendant did not object at the hearing, the issue had not been properly preserved for review under La. Code Crim. Proc. Ann. art. 841. State v. Lewis, 782 So. 2d 662, 2001 La. App. LEXIS 590 (Mar. 7, 2001).

La. Code Crim. Proc. Ann. art. 841 and La. Code Evid. Ann. art. 103 provide that in a criminal trial, failure to object to an alleged error precludes appellate review of that error. State v. Brauner, 782 So. 2d 52, 2001 La. App. LEXIS 558 (Feb. 21, 2001), writ denied by La. 2001-1260, 811 So. 2d 920, 2002 La. LEXIS 1131 (La. Mar. 22, 2002).

Where defendant’s counsel failed to comply with La. Code Crim. Proc. Ann. art. 841(A) by making known the grounds for an objection to the admission of rifles, ammunition, drug paraphernalia, and drugs that were taken from a residence that defendant was arrested in front of after allegedly buying one rock of cocaine there, defendant was barred from raising the issue on appeal. State v. Briscoe, 779 So. 2d 30, 2001 La. App. LEXIS 156 (Jan. 17, 2001), writ denied by La. 2001-0996, 826 So. 2d 1113, 2002 La. LEXIS 2902 (La. Oct. 4, 2002).

Denial of a motion for a new trial was proper; defendant failed to object or move to suppress an unreliable identification at trial so that argument was not preserved for appellate review. State v. Moody, 779 So. 2d 4, 2000 La. App. LEXIS 3574 (Dec. 22, 2000), writ denied by La. 2001-0213, 803 So. 2d 40, 2001 La. LEXIS 3339 (La. Dec. 7, 2001).

Defendant failed to move to suppress evidence related to a photographic lineup prior to his trial under La. Code Crim. Proc. Ann. art. 703 or to offer a contemporaneous objection to admissibility of the lineup at trial, and therefore he did not preserve this issue for appellate review. State v. Musgrove, 774 So. 2d 1155, 2000 La. App. LEXIS 3330 (Dec. 15, 2000), writ denied by La. 2001-0356, 798 So. 2d 112, 2001 La. LEXIS 2582 (La. Sept. 28, 2001).

Defendant did not object to the introduction of cocaine or a videotape during his trial for cocaine distribution; the issues were not preserved for review and were not considered on his appeal. State v. Payne, 777 So. 2d 555, 2000 La. App. LEXIS 3348 (Dec. 13, 2000), writ denied by La. 2001-0118, 802 So. 2d 626, 2001 La. LEXIS 3240 (La. Nov. 21, 2001).

Where a claim of error was raised for the first time on appeal, it was not preserved for review. State v. Myers, 773 So. 2d 884, 2000 La. App. LEXIS 3003 (Dec. 6, 2000), writ denied by La. 2001-0343, 807 So. 2d 224, 2002 La. LEXIS 207 (La. Jan. 11, 2002).

Where defendant failed to make a contemporaneous objection at the time of the alleged error as required by La. Code Crim. Proc. Ann. art. 841(A), the issue of whether the trial court erroneously allowed the State to introduce evidence of other crimes was not reviewable on appeal. State v. Walker, 775 So. 2d 484, 2000 La. App. LEXIS 2609 (Oct. 25, 2000), affirmed in part and vacated in part by La. 00-3200, 799 So. 2d 461, 2001 La. LEXIS 2859 (La. Oct. 16, 2001).

Defendant’s conviction on two counts of armed robbery in violation of La. Rev. Stat. Ann. § 14:64 was appropriate where defendant’s contention that the trial court improperly admitted evidence of other bad acts as proscribed by La. Code Evid. Ann. art. 404(B)(1) was barred under La. Code Crim. Proc. Ann. art. 841 due to the lack of a contemporaneous objection. State v. Freeman, 770 So. 2d 482, 2000 La. App. LEXIS 2302 (Oct. 11, 2000), writ of certiorari denied by La. 2000-3101, 798 So. 2d 963, 2001 La. LEXIS 2904 (La. Oct. 5, 2001).

Under La. Code Crim. Proc. Ann. art. 841, an irregularity cannot be availed of after the verdict unless it was objected to at the time of the occurrence. State v. Sudds, 769 So. 2d 805, 2000 La. App. LEXIS 2194 (Sept. 27, 2000).

Where defendant failed to object to an officer’s hearsay testimony, he was precluded from raising that issue on appeal, pursuant to La. Code Crim. Proc. Ann. art. 841(A). State v. Marshall, 774 So. 2d 244, 2000 La. App. LEXIS 2507 (Aug. 30, 2000), writ denied by La. 2000-3038, 799 So. 2d 1149, 2001 La. LEXIS 3910 (La. Oct. 26, 2001).

Where the defendant only objected to the second instance that the trial judge re-charged the jury, and he made no further objection when the trial judge clarified that jurors were not required to find elements of carnal knowledge of a juvenile in order to convict defendant of an attempted offense, he abandoned his objection when he acquiesced to trial judge’s explanatory remarks. La. Code Crim. Proc. Ann. art. 841(A). State v. Little, 768 So. 2d 182, 2000 La. App. LEXIS 1854 (July 25, 2000).

Defendant’s failure to object during a trial as to the State’s comments that described the facts of the offenses for which he was being tried and his lack of objection to a ruling that the parties were not allowed to use their peremptory challenges at a certain point in the selection process even though all 12 members of the jury had not been sworn precluded him from challenging those matters in the portion of his appellate brief in which he alleged that a voir dire was not handled properly; under La. Code Crim. Proc. Ann. art. 841, defendant waived review of the irregularities in the jury selection process to which he did not raise a timely objection. State v. Tilley, 767 So. 2d 6, 2000 La. LEXIS 1908 (July 6, 2000), writ of certiorari denied by 532 U.S. 959, 121 S. Ct. 1488, 149 L. Ed. 2d 375, 2001 U.S. LEXIS 2747, 69 U.S.L.W. 3645 (2001).

Pursuant to La. Code Crim. Proc. Ann. art. 841(A), an irregularity or error cannot be availed of after verdict unless it was objected to at the time of occurrence. State v. Lucas, 762 So. 2d 717, 2000 La. App. LEXIS 2028 (May 12, 2000).

Defendant cannot avail himself of an alleged error unless he made a contemporaneous objection at the time of the error; not only does an objection have to be made, but La. Code Crim. Proc. Ann. art. 841(A) requires that a defendant make known the grounds for his objection, and he is limited on appeal to those grounds articulated at trial. State v. Carter, 762 So. 2d 662, 2000 La. App. LEXIS 1427 (May 10, 2000), writ denied by La. 2000-1598, 793 So. 2d 1233, 2001 La. LEXIS 1943 (La. June 15, 2001), writ of certiorari denied by 534 U.S. 1116, 122 S. Ct. 926, 151 L. Ed. 2d 889, 2002 U.S. LEXIS 565, 70 U.S.L.W. 3464 (2002).

Defendant argued that the prosecutor made improper statements or asked witnesses improper questions which denied him a fair trial. When defendant failed to object to any of the complained of actions, the alleged errors were not properly preserved for appellate review. State v. Wesley, 759 So. 2d 286, 2000 La. App. LEXIS 1128 (May 10, 2000), writ denied by La. 2000-1702, 788 So. 2d 1201, 2001 La. LEXIS 1356 (La. Apr. 12, 2001).

Pursuant to La. Code Crim. Proc. Ann. art. 841, defendant did not make a contemporaneous objection to the court’s reading of the charge. However, remarks which were extremely inflammatory or prejudicial require reversal; therefore, the issue of whether the judge’s reading of the indictment to the jury constituted an improper comment on the evidence was properly before the appellate court despite the lack of a timely objection. State v. Simmons, 759 So. 2d 940, 2000 La. App. LEXIS 865 (Apr. 12, 2000).

Defendant waived the right to urge error in statements made at closing argument where he did not object to those particular statements. State v. Jetton, 756 So. 2d 1206, 2000 La. App. LEXIS 735 (Apr. 5, 2000), writ denied by La. 2000-1568, 787 So. 2d 299, 2001 La. LEXIS 851 (La. Mar. 16, 2001).

Defendant’s claim that the State failed to prove that a guilty plea to a prior felony was knowingly and voluntarily made was not preserved for review on appeal because defendant did not file a written response as required by La. Rev. Stat. Ann. § 15:529.1 and orally objected at hearing only to the finding regarding the “not guilty” language in the minute entry. State v. Rice, 758 So. 2d 911, 2000 La. App. LEXIS 704 (Mar. 15, 2000).

Because defendant did not make a contemporaneous objection to the alleged error, any error in the trial court’s failure to give defendant 15 days to file objections to a multiple bill was not preserved for appellate review, pursuant to La. Code Crim. Proc. Ann. art. 841. State v. Drummer, 756 So. 2d 610, 2000 La. App. LEXIS 711 (Mar. 15, 2000).

Because defendant did not make a contemporaneous objection to the alleged error, any error in the trial court’s failure to file written reasons for its multiple offender finding was not preserved for appellate review, pursuant to La. Code Crim. Proc. Ann. art. 841. State v. Drummer, 756 So. 2d 610, 2000 La. App. LEXIS 711 (Mar. 15, 2000).

Provisions of La. Code Crim. Proc. Ann. art. 831, giving a defendant the right to be present at the examination of the jury, are not absolute; in addition, an accused may waive his presence by voluntary absence under La. Code Crim. Proc. Ann. art. 832, or by not objecting to his absence from a La. Code Crim. Proc. Ann. art. 831(A)(3) hearing, as required under the general contemporaneous objection rule to preserve the matter, pursuant to La. Code Crim. Proc. Ann. art. 841. State v. Broaden, 2000 La. LEXIS 3614 (Feb. 21, 2000).

With no objection, a matter is not preserved for review. State v. Broaden, 2000 La. LEXIS 3614 (Feb. 21, 2000).

When neither defendant, who asserted his right to self-representation, nor court-appointed defense counsel objected at trial to any alleged improper comments made by the trial judge, such a failure to raise a contemporaneous objection waived the argument for appeal. State v. Norman, 756 So. 2d 525, 2000 La. App. LEXIS 201 (Feb. 16, 2000), writ denied by La. 2000-0971, 787 So. 2d 1007, 2001 La. LEXIS 945 (La. Mar. 23, 2001).

Where defense counsel failed to object to certain statements made during closing argument by the prosecution in defendant’s murder and manslaughter trial, statements that referenced the case’s impact on the victim’s family, the issue of the propriety of the remarks was considered waived under La. Code Crim. Proc. Ann. art. 841. State v. Biagas, 754 So. 2d 1111, 2000 La. App. LEXIS 234 (Feb. 16, 2000), writ denied by La. 2000-0785, 772 So. 2d 120, 2000 La. LEXIS 2958 (La. Oct. 27, 2000).

The contention of a defendant who was convicted of second-degree murder, that he was denied due process when the trial court gave an allegedly erroneous instruction on provocation as it related to manslaughter, could not be considered; the court explained that under La. Code Crim. Proc. Ann. art. 841(A) defendant’s failure to contemporaneously object to an alleged error relating to jury instructions precluded review of the error. State v. Biagas, 754 So. 2d 1111, 2000 La. App. LEXIS 234 (Feb. 16, 2000), writ denied by La. 2000-0785, 772 So. 2d 120, 2000 La. LEXIS 2958 (La. Oct. 27, 2000).

Under La. Code Crim. Proc. Ann. art. 841, failure to object to an alleged error at trial precludes appellate review of that error. State v. Green, 750 So. 2d 343, 1999 La. App. LEXIS 3661 (Dec. 22, 1999), writ denied by La. 2000-0235, 766 So. 2d 1274, 2000 La. LEXIS 2349 (La. Aug. 31, 2000).

Where a defendant’s objections at trial to videotaped testimony focused on the statutory requirements of La. Rev. Stat. Ann. § 15:440.5, not on the federal constitutional considerations, the defendant had not complied with the contemporaneous objection rule, La. Code Crim. Proc. Ann. art. 841, and an appellate court refused to review the defendant’s federal claims. State v. Marcantel, 756 So. 2d 366, 1999 La. App. LEXIS 3702 (Dec. 22, 1999), writ denied by La. 2000-0208, 766 So. 2d 1274, 2000 La. LEXIS 2350 (La. Aug. 31, 2000).

Where defendant failed to object at trial to the prosecutor’s action in telling the jury why the testimony of the two witnesses would be read to the jury rather than presented by the witnesses themselves, the error was not preserved for review. State v. Fuller, 759 So. 2d 104, 1999 La. App. LEXIS 3613 (Dec. 17, 1999), writ denied by La. 2000-0159, 766 So. 2d 1273, 2000 La. LEXIS 2353 (La. Aug. 31, 2000).

Where, even though the defendant did not object to a ruling admitting two photographs in evidence, he made known to the trial court the action which he desired it to take and the grounds for the objection, the appellate court considered defendant’s objection on his appeal. State v. Dubroc, 755 So. 2d 297, 1999 La. App. LEXIS 3540 (Dec. 15, 1999).

Where there was no defense objection to a trial court’s ruling excluding a question, the issue was not preserved for appellate review. State v. Hotoph, 750 So. 2d 1036, 1999 La. App. LEXIS 3155 (Nov. 10, 1999), writ denied by La. 2000-0150, 765 So. 2d 1066, 2000 La. LEXIS 2106 (La. June 30, 2000), writ denied by La. 1999-3477, 765 So. 2d 1062, 2000 La. LEXIS 2116 (La. June 30, 2000).

Where a defendant did not make a contemporaneous objection to remarks by a prosecutor during closing argument, as required by La. Code Crim. Proc. Ann. art. 841(A), the issue was not properly before an appellate court and the appellate court did not find that the remarks rose to the level of extremely prejudicial and inflammatory so as to warrant reversal. State v. Hotoph, 750 So. 2d 1036, 1999 La. App. LEXIS 3155 (Nov. 10, 1999), writ denied by La. 2000-0150, 765 So. 2d 1066, 2000 La. LEXIS 2106 (La. June 30, 2000), writ denied by La. 1999-3477, 765 So. 2d 1062, 2000 La. LEXIS 2116 (La. June 30, 2000).

Where defendant failed to make a contemporaneous objection to an officer’s testimony regarding his right to remain silent during his trial for the armed robbery of a convenience store, defendant was precluded by La. Code Crim. Proc. Ann. art. 841 from complaining about any alleged error. State v. Francis, 748 So. 2d 484, 1999 La. App. LEXIS 2717 (Oct. 6, 1999), writ denied by La. 2000-0544, 773 So. 2d 156, 2000 La. LEXIS 3238 (La. Nov. 13, 2000).

Where, according to the trial transcript, the defendant failed to object to the prosecution’s opening statements, the claim was not reviewable and he was precluded from raising this argument on appeal, La. Code. Crim. Proc. Ann. art. 841. State v. Rogers, 757 So. 2d 655, 1999 La. App. LEXIS 2697 (Sept. 24, 1999), writ denied by La. 1999-3526, 764 So. 2d 962, 2000 La. LEXIS 1861 (La. June 16, 2000).

In defendant’s murder trial, defendant’s failure to object to the trial court’s charge on the aggravating factors as required by the contemporaneous objection rule of La. Code Crim. Proc. Ann. art. 841(A) and La. Code Evid. Ann. art. 103 did not preclude review, where the error occurred during the penalty phase of a capital case, and where defendant raised the issue for the first time on appeal. State v. Thibodeaux, 750 So. 2d 916, 1999 La. LEXIS 2231 (Sept. 8, 1999), writ of certiorari denied by 529 U.S. 1112, 120 S. Ct. 1969, 146 L. Ed. 2d 800, 2000 U.S. LEXIS 3243, 68 U.S.L.W. 3711 (2000).

By failing to object to the voluntariness or validity of prior guilty pleas at the time that predicate convictions were introduced into evidence in defendant’s trial for driving while intoxicated, fourth offense, a violation of La. Rev. Stat. Ann. § 14:98, he waived his right to appellate review of that claim, pursuant to La. Code Crim. Proc. Ann. art. 841. State v. Holley, 742 So. 2d 636, 1999 La. App. LEXIS 2347 (Aug. 18, 1999).

Where counsel for a defendant did not object to the ruling that the defendant could model for the jury the clothing allegedly worn during the commission of a crime, on the ground that the probative value of such evidence was substantially outweighed by the danger of unfair prejudice, the defendant was precluded from arguing that ground on appeal. State v. Brooks, 758 So. 2d 814, 1999 La. App. LEXIS 2257 (July 21, 1999), writ denied by La. 1999-2519, 755 So. 2d 247, 2000 La. LEXIS 744 (La. Feb. 25, 2000).

Where no contemporaneous objection to a prosecutor’s question is made at defendant’s criminal trial, defendant cannot raise the issue for the first time on appeal. State v. Miles, 739 So. 2d 901, 1999 La. App. LEXIS 2120 (June 25, 1999), writ of certiorari denied by La. 1999-2249, 753 So. 2d 231, 2000 La. LEXIS 262 (La. Jan. 28, 2000).

Under La. Const. art. I, §§ 20 and 22 and La. Code Crim. Proc. Ann. art. 841 and La. Code Crim. Proc. Ann. art. 905.9, the court holds that, in future cases, it will no longer consider alleged errors occurring in the penalty phase of a capital trial absent a contemporaneous objection; a contemporaneous objection will either allow the trial judge to correct the error or immediately stop the proceedings and give the defendant a new penalty phase, rather than make the accused go through a contaminated penalty phase, and then go through another penalty phase after appeal, and because able counsel now available to the criminal accused should have no problem recognizing and lodging contemporaneous objections to reversible errors. State v. Wessinger, 736 So. 2d 162, 1999 La. LEXIS 1601 (May 28, 1999), writ of certiorari denied by 528 U.S. 1050, 120 S. Ct. 589, 145 L. Ed. 2d 489, 1999 U.S. LEXIS 8089, 68 U.S.L.W. 3366 (1999).

Where defense counsel failed to object under La. Code Crim. Proc. Ann. art. 841 to the prosecutor’s closing rebuttal argument, it was not preserved for review; the court also concluded that the remarks were not inflammatory or prejudicial to require reversal. State v. Divine, 738 So. 2d 614, 1999 La. App. LEXIS 1558 (May 19, 1999), writ denied by La. 1999-2393, 754 So. 2d 222, 2000 La. LEXIS 358 (La. Feb. 4, 2000), writ of certiorari denied by 530 U.S. 1219, 120 S. Ct. 2227, 147 L. Ed. 2d 258, 2000 U.S. LEXIS 3891, 68 U.S.L.W. 3748 (2000).

Defendant’s allegation that the trial court erred when it allowed a detective to testify as an expert and give opinion evidence was without merit; the detective had testified in his capacity as a deputy, and during his testimony defendant made no objections such that the argument was not properly before the court on appeal, pursuant to La. Code Crim. Proc. Ann. art. 841. State v. Jones, 741 So. 2d 706, 1999 La. App. LEXIS 1252 (Apr. 28, 1999), writ denied by La. 1999-1576, 754 So. 2d 927, 2000 La. LEXIS 424 (La. Feb. 11, 2000).

Defendant’s convictions for attempted possession of cocaine and for being a third felony offender were affirmed; he failed to preserve for appellate review his objections to the form of the verdict before the jury retired or within such time to allow the trial court to reasonably cure the alleged error, as required by La. Code Crim. Proc. Ann. art. 841. State v. Guillard, 736 So. 2d 273, 1999 La. App. LEXIS 1141 (Apr. 7, 1999).

Where a defendant did not object to a State’s witness’ testimony about the defendant’s medical records from a forensic facility in which the defendant had been committed for treatment and evaluation, the defendant was precluded from raising any objection to the testimony on appeal. State v. McGhee, 739 So. 2d 222, 1999 La. App. LEXIS 752 (Mar. 24, 1999).

Purpose of contemporaneous objection rule is to put the trial judge on notice of an alleged irregularity so that the judge may cure the problem and prevent the defendant from gambling for a favorable verdict and then resorting to appeal on errors that might easily have been corrected by an objection. State v. Rochon, 733 So. 2d 624, 1999 La. App. LEXIS 550 (Mar. 10, 1999).

Relevancy or the prejudice of witness testimony is not one of the limited exceptions to the contemporaneous objection rule. State v. Rochon, 733 So. 2d 624, 1999 La. App. LEXIS 550 (Mar. 10, 1999).

Where the trial transcript indicated no objection during voir dire to the racially discriminatory system of selecting jury foremen, and there was no motion to quash the indictment, the objection was waived pursuant to La. Code Crim. Proc. Ann. art. 841. State v. Straughter, 727 So. 2d 1283, 1999 La. App. LEXIS 361 (Feb. 10, 1999), writ denied by La. 99-0704, 747 So. 2d 14, 1999 La. LEXIS 2024 (La. July 2, 1999).

Although defense counsel failed to either object to remarks made by the trial judge and the prosecutor or make a motion for a mistrial in order to preserve the issues for review as required by La. Code Crim. Proc. Ann. art. 841(A), the issues were properly before the appellate court under a limited exception for cases where the prosecutor’s remarks during closing argument were extremely prejudicial or inflammatory and where defendant may have been denied his due process rights. State v. Davis, 726 So. 2d 500, 1999 La. App. LEXIS 154 (Jan. 26, 1999).

Evidence that defendant was weaving in traffic, was staggering upon stopping, smelled of alcohol with bloodshot eyes and slurred speech, was sufficient to convict defendant of driving while intoxicated, fourth offense under La. Rev. Stat. Ann. § 14:98(A)(1)(a); defendant refused to take a breath test; failed the HNG test, and defendant’s counsel did not object to the predicate offenses at trial pursuant to La. Code Crim. Proc. Ann. art. 841. State v. Minnifield, 727 So. 2d 1207, 1999 La. App. LEXIS 33 (Jan. 20, 1999), writ denied by La. 99-0516, 745 So. 2d 19, 1999 La. LEXIS 1855 (La. June 18, 1999).

Criminal defendant is precluded from raising a claim regarding other crimes evidence for the first time on appeal pursuant to La. Code Crim. Proc. Ann. art. 841. State v. Willis, 721 So. 2d 103, 1998 La. App. LEXIS 2995 (Oct. 28, 1998), writ denied by La. 1999-3309, 761 So. 2d 541, 2000 La. LEXIS 1323 (La. May 5, 2000).

In defendant’s distribution of cocaine case, where defense counsel failed to object to certain comments by the judge, he waived the issue on appeal under La. Code Crim. Proc. Ann. art. 841. State v. Lott, 712 So. 2d 289, 1998 La. App. LEXIS 1479 (May 27, 1998).

Defendant’s failure to object to the trial court’s denial of his request for a recess to examine a transcript of the prior testimony of a witness waived the defendant’s right to appeal the trial court’s denial of his request for a recess. State v. McHenry, 711 So. 2d 404, 1998 La. App. LEXIS 752 (Apr. 9, 1998), writ denied by La. 99-0281, 745 So. 2d 615, 1999 La. LEXIS 1875 (La. June 18, 1999).

Where defendant argued that the trial judge wrongly allowed evidence of his earlier convictions for showing pornography to juveniles in sexual assault case, it could not be raised for the first time on appeal, in accordance with La. Code Crim. Proc. Ann. art. 841(A). State v. Lisotta, 712 So. 2d 527, 1998 La. App. LEXIS 226 (Feb. 25, 1998).

Although a party could not assign as error a complaint to a jury charge in the absence of a contemporaneous objection because the purpose of the contemporaneous objection rule was to allow the trial judge the opportunity to correct the error, even without an objection, a court of appeal considered a defendant’s claim that, in his prosecution for aggravated rape, La. Rev. Stat. Ann. § 14:42, the trial court erred by failing to instruct the jury on the statutory lesser included offenses defined under La. Code Crim. Proc. Ann. art. 814, even though they were listed as possible responsive verdicts, but the court of appeal determined that the assignment of error was without merit. State v. Hubbard, 708 So. 2d 1099, 1998 La. App. LEXIS 84 (Jan. 27, 1998), writ denied by La. 98-0643, 723 So. 2d 415, 1998 La. LEXIS 2629 (La. Aug. 28, 1998).

Although, in a prosecution for distribution of cocaine under La. Rev. Stat. Ann. § 40:967(A)(1), a trial court allowed a narcotics agent to testify under his code name, to which the defendant did not object, despite the provisions of La. Code Crim. Proc. Ann. art. 841(A), a court of appeal considered the issue and determined that, given that the defendant was afforded an ample opportunity to cross-examine the agent and that he exercised that right, there was no violation of U.S. Const. amend. VI or La. Const. art. I, § 16. State v. McIntyre, 708 So. 2d 1071, 1998 La. App. LEXIS 86 (Jan. 27, 1998), writ denied by La. 98-1032, 724 So. 2d 753, 1998 La. LEXIS 2799 (La. Sept. 18, 1998).

Where defendant was convicted of second degree murder, he waived any error that the trial court may have committed when it instructed the jury on “sudden passion” or “heat of blood” and when it refused to instruct on rage on the ground that he failed to make a contemporaneous objection at trial, in accordance with La. Code Crim. Proc. Ann. art. 841. State v. Tipton, 705 So. 2d 1142, 1997 La. App. LEXIS 2979 (Dec. 29, 1997).

Where defendant’s counsel failed to object at trial, appellate review as to that issue was precluded by La. Code Crim. Proc. Ann. art. 841 and La. Code Evid. Ann. art. 103. State v. Nicholson, 703 So. 2d 173, 1997 La. App. LEXIS 2775 (Nov. 26, 1997), writ denied by La. 98-0014, 805 So. 2d 200, 1998 La. LEXIS 1112 (La. May 1, 1998).

Where there was no contemporaneous defense objection made to a recess declared by a trial judge, who informed counsel that he was going to recess for the afternoon for review of an issue by the court of appeal, under La. Code Crim. Proc. Ann. art. 841 any alleged error had not been preserved for appellate review. State v. Humphrey, 694 So. 2d 1082, 1997 La. App. LEXIS 1197 (Apr. 29, 1997), writ denied by La. 97-1461, 703 So. 2d 35, 1997 La. LEXIS 3476 (La. Nov. 7, 1997).

Where the trial court permitted the prior testimony of two witness to be read into the record at defendant’s third trial for capital murder, and the defendant failed to object during the trial, such failure precludes appellate review. State v. Sullivan, 688 So. 2d 1245, 1997 La. App. LEXIS 92 (Jan. 29, 1997), writ of certiorari denied by La. 97-0538, 700 So. 2d 504, 1997 La. LEXIS 2592 (La. Sept. 5, 1997), writ of certiorari denied by 523 U.S. 1061, 118 S. Ct. 1390, 140 L. Ed. 2d 649, 1998 U.S. LEXIS 2349, 66 U.S.L.W. 3654 (1998).

The assertion by a defendant convicted of possession of a firearm by a convicted felon, that his guilty plea was involuntary due to his “lack of options,” because he was forced to go to trial without counsel first obtaining a ruling on the motion to suppress, could not be considered; the court explained that because this argument constituted a new ground for objection, it could not, under La. Code Crim. Proc. Ann. art. 841, be raised for the first time on appeal. State v. Lawson, 684 So. 2d 1150, 1996 La. App. LEXIS 3071 (Dec. 20, 1996), writ of certiorari denied by La. 97-0191, 695 So. 2d 986, 1997 La. LEXIS 1926 (La. June 13, 1997).

Because defense counsel never objected to the jury instructions at trial, the error in the charge to the jury could not be asserted on appeal pursuant to La. Code Crim. Proc. Ann. art. 841. State v. Milligan, 685 So. 2d 1127, 1996 La. App. LEXIS 2980 (Dec. 11, 1996), writ of certiorari denied by La. 97-0379, 696 So. 2d 1005, 1997 La. LEXIS 2049 (La. June 30, 1997).

Where defendant attempted to raise an argument, but had not objected to the point at the trial court level, the argument constituted a new ground for objection, and could not be raised for the first time on appeal under La. Code Crim. Proc. Ann. art. 841 and La. Code Evid. Ann. art. 103(A)(1). State v. Harris, 684 So. 2d 976, 1996 La. App. LEXIS 2715 (Nov. 8, 1996), affirmed by La. 97-0300, 711 So. 2d 266, 1998 La. LEXIS 973 (La. Apr. 14, 1998).

Although defendant did not raise the argument that his prior conviction was stale, remote, and irrelevant at trial, which was required under La. Code Crim. Proc. Ann. art. 81 in order for the court to review the alleged error, the court reviewed the alleged error anyway and determined that it was without merit, as a span of two years and three months since a prior crime was not remote. State v. Spencer, 683 So. 2d 1326, 1996 La. App. LEXIS 2654 (Nov. 6, 1996), writ of certiorari denied by La. 96-2938, 693 So. 2d 773, 1997 La. LEXIS 1650 (La. May 9, 1997).

Pursuant to La. Code Crim. Proc. Ann. art. 841(A) and La. Code Crim. Proc. Ann. art. 703(F), a defendant who does not file a motion to suppress an identification, and who fails to contemporaneously object to the admission of the identification testimony at trial, fails to preserve the issue of its admissibility as an error on appeal. State v. Johnson, 664 So. 2d 766, 1995 La. App. LEXIS 3407 (Dec. 6, 1995), writ of certiorari denied by La. 96-0082, 670 So. 2d 1236, 1996 La. LEXIS 992 (La. Mar. 29, 1996).

Error cannot be complained of after the verdict unless it was objected to at the time of occurrence. State v. Johnson, 665 So. 2d 1237, 1995 La. App. LEXIS 3234 (Dec. 6, 1995).

Where defense counsel did not make a contemporaneous objection to the prosecutor’s mischaracterization of the testimony of a police detective as to the amount of heroin found in defendant’s house, and its value, the error was not properly preserved and defendant was precluded from raising this issue on appeal. State v. Mills, 665 So. 2d 489, 1995 La. App. LEXIS 3288 (Nov. 15, 1995), writ of certiorari denied by La. 95-3009, 671 So. 2d 924, 1996 La. LEXIS 1075 (La. Apr. 19, 1996), writ of certiorari denied by 519 U.S. 883, 117 S. Ct. 213, 136 L. Ed. 2d 147, 1996 U.S. LEXIS 5699, 65 U.S.L.W. 3263 (1996).

Where defendant sought access to the rap sheets of two witnesses for impeachment, his failure to object to the court’s denial of access constituted a failure to preserve the issue for review. State v. Powell, 671 So. 2d 493, 1995 La. App. LEXIS 2743 (Oct. 6, 1995), writ of certiorari denied by La. 95-2710, 667 So. 2d 529, 1996 La. LEXIS 438 (La. Feb. 9, 1996).

Where defense counsel did not make a contemporaneous objection at trial to the introduction of hearsay evidence regarding the victim’s identification of defendant as the perpetrator of her purse snatching and even elicited the only such testimony on cross-examination, the issue of whether such hearsay evidence was improperly admitted was not preserved for review pursuant to La. Code Crim. Proc. Ann. art. 841. State v. Kirt, 657 So. 2d 775, 1995 La. App. LEXIS 1839 (June 29, 1995), writ denied by La. 95-2059, 690 So. 2d 10, 1997 La. LEXIS 627 (La. Mar. 7, 1997).

The assertion by a defendant convicted of first-degree murder, that the court erred in admitting certain photographs owned by him, could not be considered on appeal; absent any contemporaneous objection to the photographs, the issue was not preserved under La. Code Crim. Proc. Ann. art. 841. State v. Miller, 657 So. 2d 569, 1995 La. App. LEXIS 1762 (June 7, 1995).

Where a defendant had not objected when a prosecutor, in response to a juror’s question, repeated what the prosecutor had just said to the judge, the issue could not be raised on appeal, pursuant to La. Code Crim. Proc. Ann. art. 841. State v. Rogers, 656 So. 2d 768, 1995 La. App. LEXIS 1463 (May 30, 1995).

Defendant failed to contemporaneously object under La. Code Crim. Proc. Ann. art. 841 to the trial court’s ruling that sustained the objection to defendant’s questioning of a lay witness, and was prevented from raising the issue on appeal. State v. Williams, 658 So. 2d 703, 1995 La. App. LEXIS 1155 (May 10, 1995), writ of certiorari denied by La. 95-2175, 666 So. 2d 1091, 1996 La. LEXIS 375 (La. Feb. 2, 1996).

Defendants could not assert on appeal that the trial court failed to handle voir dire correctly where they did not raise the objection at the trial, under La. Code Crim. Proc. Ann. art. 841. State v. Price, 650 So. 2d 360, 1995 La. App. LEXIS 213 (Jan. 31, 1995).

Defendant did not preserve for appeal his complaint that the jury was allowed to have a newspaper article, introduced into evidence, in the jury room, where he failed to object to the trial judge’s ruling. State v. Duncan, 648 So. 2d 1090, 1994 La. App. LEXIS 3582 (Dec. 28, 1994), writ of certiorari denied by La. 95-0662, 657 So. 2d 1028, 1995 La. LEXIS 1820 (La. June 30, 1995), writ of certiorari denied by 516 U.S. 1148, 116 S. Ct. 1020, 134 L. Ed. 2d 99, 1996 U.S. LEXIS 1435, 64 U.S.L.W. 3575 (1996).

Where officer testified without objection that he received an anonymous tip on a hotline identifying defendant as the perpetrator of the shooting death, the alleged error was not preserved for review. State v. Duncan, 648 So. 2d 1090, 1994 La. App. LEXIS 3582 (Dec. 28, 1994), writ of certiorari denied by La. 95-0662, 657 So. 2d 1028, 1995 La. LEXIS 1820 (La. June 30, 1995), writ of certiorari denied by 516 U.S. 1148, 116 S. Ct. 1020, 134 L. Ed. 2d 99, 1996 U.S. LEXIS 1435, 64 U.S.L.W. 3575 (1996).

Although defense counsel said nothing after the ruling that sustained the objection to her question, the appellate court could not say that she acquiesced in the ruling or waived an objection given her statement to the trial judge of her reasons for pursuing that line of questioning. State v. Berry, 645 So. 2d 757, 1994 La. App. LEXIS 3010 (Oct. 25, 1994).

Even though defendant failed to object to an erroneous instruction at trial, as required by La. Code Crim. Proc. Ann. art. 841, the court held that the instructional errors so threatened the defendant’s basic due process rights, that they compelled reversal of his conviction for attempted second degree murder. State v. Pyke, 640 So. 2d 460, 1994 La. App. LEXIS 1404 (May 4, 1994).

Defendant waived any error the trial court may have made in permitting the examination and discharge of potential jurors at a bench conference where he failed to make a contemporaneous objection as required by La. Code Crim. Proc. Ann. art. 841(A). State v. Francis, 635 So. 2d 305, 1994 La. App. LEXIS 668 (Mar. 16, 1994).

Although La. Code Crim. Proc. Ann. art. 841(B) provides that an objection was not required on the trial court’s ruling on any written motion, no such ruling was before the appellate court and the matter proceeded to trial with defense counsel’s acquiescence; therefore, the matter was not preserved for appellate review. State v. Dillon, 631 So. 2d 1171, 1994 La. App. LEXIS 119 (Jan. 24, 1994).

During trial, defense counsel objected to the State’s questioning of a witness, on the basis that the State was impeaching its own witness; therefore the appellate on appeal that the State improperly impeached the witness because it failed to lay the proper foundation; defendant was limited on appeal to the grounds articulated at trial. State v. Straughter, 630 So. 2d 884, 1993 La. App. LEXIS 3963 (Dec. 30, 1993), dismissed without prejudice by La. 94-0357, 659 So. 2d 504, 1995 La. LEXIS 1958 (La. Sept. 1, 1995).

Defendant’s argument that he had inadequate notice of sentencing and the information presented at the hearing and was therefore denied his rights to due process of the law was without permit pursuant to La. Code Crim. Proc. Ann. art. 841 because defendant did not object at the time of the occurrence and defense counsel participated in the sentencing hearing in a vigorous manner. State v. Berry, 630 So. 2d 1330, 1993 La. App. LEXIS 4005 (Dec. 30, 1993).

Defendant was precluded from arguing on appeal that he jurors were examined outside his presence because he failed to make a contemporaneous objection as required by La. Code Crim. Proc. Ann. art. 841(A). State v. Sherman, 630 So. 2d 321, 1993 La. App. LEXIS 4061 (Dec. 28, 1993), writ of certiorari denied by La. 94-0258, 637 So. 2d 1046, 1994 La. LEXIS 1193 (La. May 6, 1994).

Defendant claimed that the testimony of his Texas parole officer regarding pending charges of violation of parole was improperly admitted to impeach the defendant’s claim that he was in good standing in his parole; however, because defendant failed to object to such testimony at trial, he waived any resulting error pursuant to La. Code Crim. Proc. Ann. art. 841. State v. Walker, 627 So. 2d 785, 1993 La. App. LEXIS 3674 (Dec. 1, 1993).

Under La. Code Crim. Proc. Ann. art. 841, where a defendant did not make a contemporaneous objection to the setting of a trial date, he could not raise the issue on appeal. State v. Grant, 627 So. 2d 747, 1993 La. App. LEXIS 3657 (Dec. 1, 1993).

Under La. Code Crim. Proc. Ann. art. 841, a defendant is precluded from raising an issue on appeal unless it was objected to at the time of occurrence. State v. Matthews, 632 So. 2d 294, 1993 La. App. LEXIS 3766 (Nov. 24, 1993).

Defendant waived the right to seek appellate review of the trial court’s response to a jury question given without defendant’s presence where he failed to object when informed of the trial court’s response, as required by La. Code Crim. Proc. Ann. art. 841. State v. Harrison, 628 So. 2d 104, 1993 La. App. LEXIS 3630 (Nov. 23, 1993).

Defendant waived his claim on appeal that the trial court erred by not ruling on his motion to change venue, where defendant did not raise the motion prior to the verdict as required by La. Code Crim. Proc. Ann. art. 841. State v. Hess, 625 So. 2d 276, 1993 La. App. LEXIS 2901 (Sept. 30, 1993), writ of certiorari denied by 629 So. 2d 1182, 1993 La. LEXIS 3594 (La. 1993).

Pursuant to La. Code Crim. Proc. Ann. art. 841, defendant could not raise for the first time on appeal his claim that a police officer’s statement was hearsay when the officer testified that defendant’s confession was voluntary, where defendant did not make a contemporaneous objection to the alleged hearsay testimony. State v. Allen, 618 So. 2d 547, 1993 La. App. LEXIS 1643 (Apr. 28, 1993), writ denied by La. 94-2644, 682 So. 2d 751, 1996 La. LEXIS 3256 (La. Nov. 15, 1996).

Defendant’s failure to move for a mistrial after the state asked him about other times when he had slapped the victim constituted a waiver of the error. State v. Simon, 617 So. 2d 153, 1993 La. App. LEXIS 1490 (Apr. 7, 1993).

To make a timely objection, defendant has to make a Batson objection contemporaneously with the State’s exercise of the alleged racially biased peremptory challenges; even an objection made before the entire jury panel is sworn and completed is untimely where the prospective jury has been chosen individually, sworn, and dispensed to return at a subsequent date, and those against whom the State has allegedly misused its peremptory challenges have been dismissed completely. State v. Porter, 615 So. 2d 507, 1993 La. App. LEXIS 986 (Mar. 3, 1993), affirmed in part and reversed in part by, remanded by La. 93-1106, 639 So. 2d 1137, 1994 La. LEXIS 1871 (La. July 5, 1994), overruled by State v. Ford, La. App. 26422, 643 So. 2d 293, 1994 La. App. LEXIS 2418 (La.App. 2 Cir. Sept. 21, 1994).

Contention that the trial court erred in conducting voir dire 24 days before trial and then not questing the jurors on the day of trial to determine whether or not prejudicial knowledge about the case was gained in the interim was waived because defense counsel did not object in the trial court to the lack of re-questioning and did not request polling on this subject. State v. Porter, 615 So. 2d 507, 1993 La. App. LEXIS 986 (Mar. 3, 1993), affirmed in part and reversed in part by, remanded by La. 93-1106, 639 So. 2d 1137, 1994 La. LEXIS 1871 (La. July 5, 1994), overruled by State v. Ford, La. App. 26422, 643 So. 2d 293, 1994 La. App. LEXIS 2418 (La.App. 2 Cir. Sept. 21, 1994).

Defendant was precluded from raising the suggestiveness of identifications on appeal where he failed to make an objection at trial. State v. Van Buren, 615 So. 2d 455, 1993 La. App. LEXIS 876 (Feb. 26, 1993).

On appeal of his conviction for molestation of a juvenile, the defendant was precluded from challenging the trial court’s admission into evidence of sexually explicit photographs that were allegedly shown to the victim because the basis for the defendant’s contemporaneous objection under La. Code Crim. Proc. Ann. art. 841(A) differed from the basis for his argument on appeal. State v. Hillman, 613 So. 2d 1053, 1993 La. App. LEXIS 307 (Feb. 3, 1993), writ of certiorari denied by 617 So. 2d 1181, 1993 La. LEXIS 1776 (La. 1993).

La. Code Crim. Proc. Ann. art. 841 required defendant to contemporaneously object to the prosecutor’s reference in cross-examination to defendant’s prior violent acts, but even had the issue been preserved, the state was not precluded from contradicting defendant’s testimony on direct examination that he had never carried a gun or inflicted personal violence upon another person. State v. Williams, 610 So. 2d 991, 1992 La. App. LEXIS 3713 (Nov. 23, 1992).

Defendant could not raise an error relating to his absence during voir dire because it was not objected to at the time of it occurrence, and his counsel was present. State v. Tyler, 607 So. 2d 910, 1992 La. App. LEXIS 3256 (Oct. 28, 1992), writ of certiorari denied by 612 So. 2d 97, 1993 La. LEXIS 886 (La. 1993).

In the State’s prosecution of defendant for attempted manslaughter, defendant was not permitted to complain on appeal of the charge to the jury under La. Code Crim. Proc. Ann. arts. 801 and 841 where defense counsel had failed to object at trial, even after the trial court had reviewed the instructions with counsel. State v. Salone, 605 So. 2d 229, 1992 La. App. LEXIS 2724 (Sept. 23, 1992).

In a prosecution for distribution of cocaine, defendant waived his objection to a prosecutor’s remarks during opening statements because defendant did not raise the objection at trial. State v. Mitchell, 606 So. 2d 17, 1992 La. App. LEXIS 2766 (Sept. 16, 1992).

Defendant’s allegation that the trial court erred by not disclosing the contents of the presentence investigation report (PSI) before sentencing and by not allowing him to rebut the report was without merit where the trial court record indicated that the PSI was made available to defendant and his attorney, that neither defendant nor his attorney timely requested to view the PSI, that defendant’s counsel did not object when the trial court mentioned allegedly false information, and that neither defendant nor his counsel attempted to traverse the PSI in any manner. State v. Johnson, 602 So. 2d 310, 1992 La. App. LEXIS 2278 (June 29, 1992).

Defendant’s failure to lodge a contemporaneous objection to a jury charge alleged by defendant to be invalid precluded appellate review of the issue; therefore, the question of whether the charge was erroneous could not be reviewed by the appellate court. State v. Frazier, 599 So. 2d 419, 1992 La. App. LEXIS 1272 (Apr. 30, 1992).

Pursuant to La. Code Crim. Proc. Ann. art. 841, the court could not review defendant’s claims that the trial court erred by not instructing the jury on whether defendant was right-handed or left-handed and by not ordering his blood to be subtyped, where defendant did not object to the trial court’s refusal to give the requested instruction, and where defendant did not request his blood to be subtyped. State v. Montgomery, 598 So. 2d 553, 1992 La. App. LEXIS 1113 (Apr. 14, 1992).

Where a defendant had not objected to the testimony of a forensic pathologist regarding the location of the wounds suffered by a victim pursuant to La. Code Crim. Proc. Ann. art. 841, any issue concerning the admission of the testimony could not be considered on appeal. State v. Knowles, 598 So. 2d 430, 1992 La. App. LEXIS 992 (Apr. 8, 1992).

Where defense counsel did not object at trial to the admission of evidence, given the provisions of La. Code Crim. Proc. Ann. art. 841, any error could not be availed of after verdict. State v. McNair, 597 So. 2d 1096, 1992 La. App. LEXIS 1002 (Apr. 8, 1992), writ of certiorari denied by 605 So. 2d 1113, 1992 La. LEXIS 2979 (La. 1992).

Where defense counsel did not object when a trial court told a jury the responsive verdicts, nor did he object when the verdict was read, or when the jury was polled, given the provisions of La. Code Crim. Proc. Ann. art. 841, his claim, that the verdict was not in proper former, could not be considered on appeal. State v. McNair, 597 So. 2d 1096, 1992 La. App. LEXIS 1002 (Apr. 8, 1992), writ of certiorari denied by 605 So. 2d 1113, 1992 La. LEXIS 2979 (La. 1992).

Pursuant to La. Code Crim. Proc. Ann. arts. 801, 841, where a defendant fails to contemporaneously object to allegedly erroneous jury instructions, he thus fails to preserve for review any alleged error. State v. Hamilton, 594 So. 2d 1376, 1992 La. App. LEXIS 440 (Feb. 26, 1992).

Where defense counsel failed to make an objection on the record, the appellate court could not review an assignment of error as the issue represented a new ground for objection which could not have been raised for the first time on appeal under La. Code Crim. Proc. Ann. art. 841. State v. Bennett, 591 So. 2d 1193, 1991 La. App. LEXIS 3228 (Nov. 22, 1991), writ of certiorari denied by 594 So. 2d 1315, 1992 La. LEXIS 1212 (La. 1992).

Defendant’s conviction for driving while intoxicated was upheld where he failed to preserve evidentiary objections as per La. Code Evid. Ann. art. 103(A)(1), La. Code Crim. Proc. Ann. art. 841, and even for patent error under La. Code Crim. Proc. Ann. art. 920. State v. Jones, 588 So. 2d 805, 1991 La. App. LEXIS 2811 (Oct. 30, 1991).

By withdrawing an objection to hearsay testimony about the co-defendant’s statements, defendant failed to preserve the initial hearsay objection for appellate review, pursuant to La. Code Crim. Proc. Ann. art. 841, because the trial court was prevented from admonishing the jury to disregard the testimony or instructing the state and witness to refrain from further references to the subject matter. State v. Moseley, 587 So. 2d 46, 1991 La. App. LEXIS 2291 (Aug. 21, 1991), writ of certiorari denied by 589 So. 2d 1066, 1991 La. LEXIS 3264 (La. 1991).

Defendant’s failure to contemporaneously object pursuant to La. Code Crim. Proc. Ann. art. 841(A) to the state’s peremptory challenges that excluded black veniremen from the jury would not have permitted the trial court the opportunity to correct the error because of defendant’s burden of proving that the State discriminated in the selection of jurors in a number of previous cases. State v. Potter, 578 So. 2d 528, 1991 La. App. LEXIS 402 (Mar. 4, 1991), amended by 1991 La. App. LEXIS 590 (La.App. 4 Cir. Apr. 4, 1991), reversed by, remanded by 591 So. 2d 1166, 1991 La. LEXIS 3315 (La. 1991).

Defendant’s objection to the trial court’s failure to rule on his motion for a mistrial until after jury selection was completed was not properly before the appellate court because defendant agreed to the trial court’s request that he hold the objection until jury selection was finished. State v. Cannon, 572 So. 2d 740, 1990 La. App. LEXIS 2972 (Dec. 20, 1990), writ of certiorari denied by 575 So. 2d 821, 1991 La. LEXIS 771 (La. 1991).

Pursuant to La. Code Crim. Proc. Ann. art. 841, defendant did not preserve for review his claim that the trial court erred by not holding a hearing on his pro se motion to withdraw his plea of guilty to sexual battery, where defendant did not request a hearing, and defendant’s attorney objected to the ruling denying the motion but did not mention the trial court’s failure to hold a hearing. State v. Greer, 572 So. 2d 1166, 1990 La. App. LEXIS 2964 (Dec. 18, 1990).

Where defendant had ample opportunity in the 13 years from the time the testimony at the first trial was transcribed until the date of the second trial to excise any racially offensive material, any claim of error as to the prejudicial nature of the remarks was waived by defendant’s failure to object prior to the second trial. State v. Sneed, 571 So. 2d 735, 1990 La. App. LEXIS 2865 (Dec. 5, 1990).

Contemporaneous objection rule of La. Code Crim. Proc. Ann. art. 841 does not infringe on a defendant’s constitutional right to appeal, even if it is assumed that defendant’s counsel was careless or incompetent. State v. Thompson, 569 So. 2d 593, 1990 La. App. LEXIS 2403 (Oct. 31, 1990), writ denied by 592 So. 2d 1314, 1992 La. LEXIS 540 (La. 1992).

Because defendant, as required by La. Code Crim. Proc. Ann. art. 841, failed to timely object to the video taped testimony of his victim, which referred to defendant’s abuse of other children, the district court properly denied his motion for mistrial. State v. Thompson, 569 So. 2d 593, 1990 La. App. LEXIS 2403 (Oct. 31, 1990), writ denied by 592 So. 2d 1314, 1992 La. LEXIS 540 (La. 1992).

Defendant’s objection to the use of a witness statement to police on redirect examination was untimely because defendant failed to object to the witness testimony or direct examination. State v. Newton, 562 So. 2d 947, 1990 La. App. LEXIS 1412 (May 16, 1990).

Although defendant’s new ground for objection to the exclusion of a witness’s testimony was not raised at trial and under La. Code Crim. Proc. Ann. art. 841 was not ordinarily subject to consideration on appeal, the court nevertheless considered his argument because the court’s decision forming the basis thereof was not available to him at the time of trial. State v. Trahan, 576 So. 2d 1, 1990 La. LEXIS 1028 (Apr. 30, 1990).

Because defense counsel neither objected to the prosecutor’s remarks in his opening statement concerning possible probation nor requested an admonition or a mistrial based on those remarks, under La. Code Crim. Proc. Ann. art. 841 defendant could not obtain relief on appeal, and, even if the appellate court assumed impropriety in the remarks, any such impropriety would not have risen to a level sufficient to affect the defendant’s substantial rights as referenced in La. Code Crim. Proc. Ann. art. 921. State v. Williams, 560 So. 2d 519, 1990 La. App. LEXIS 878 (Apr. 10, 1990).

Where defendant and his counsel failed to object to the alleged arrest of a defense witness that allegedly took place in front of the jury, the objection was waived, pursuant to La. Code Crim. Proc. Ann. art. 841. State v. Williams, 554 So. 2d 141, 1989 La. App. LEXIS 2462 (Dec. 6, 1989), writ of certiorari denied by 560 So. 2d 21, 1990 La. LEXIS 888 (La. 1990).

The appellate court erred under La. Code Crim. Proc. Ann. art. 841 in its refusal to consider an assignment of error based on the absence of a contemporaneous objection where this was not a situation in which defendant refrained from moving for a mistrial, gambled on the verdict, and then raised his first complaint about the known objection after trial. State v. Duplissey, 550 So. 2d 590, 1989 La. LEXIS 2401 (Oct. 23, 1989).

Because defendant, a juvenile, did not object at the adjudicatory hearing to the testimony of one witness, he waived any error on the part of the trial court in admitting the testimony; furthermore, because the testimony was cumulative and corroborative to that given by the victims themselves, even if the statements were improperly introduced, any error was harmless. State v. Burt, 546 So. 2d 931, 1989 La. App. LEXIS 1363 (June 28, 1989).

Defense counsel objected to cross examination of defense expert concerning defendant’s illegal possession of prescription drugs but counsel did not state a basis for the objection, no admonition was requested until after the expert’s testimony was completed and the defense rested, and no mistrial was requested; thus, defendant’s objection did not comply with La. Code Crim. Proc. Ann. art. 841 and defendant could not later raise the objection for the first time on appeal. State v. Breaux, 546 So. 2d 1352, 1989 La. App. LEXIS 1370 (June 28, 1989).

Although the court reporter’s decision not to transcribe those portions of the trial proceedings during which no objections were made was erroneous, defendant waived any error under La. Code Crim. Proc. Ann. art. 841 on the ground that he did not make a timely objection during the proceedings. State v. Bridges, 545 So. 2d 655, 1989 La. App. LEXIS 1166 (June 7, 1989), writ of certiorari denied by 551 So. 2d 1316, 1989 La. LEXIS 2638 (La. 1989).

Where a defendant failed to object at trial, the legality of his arrest as a material witness and the voluntariness of his deposition could not later be considered on appeal under La. Code Crim. Proc. Ann. art. 841. State v. Keltner, 542 So. 2d 42, 1989 La. App. LEXIS 551 (Mar. 29, 1989), writ of certiorari denied by 548 So. 2d 1228, 1989 La. LEXIS 2200 (La. 1989).

Where no contemporaneous objection was made by defendant to remarks made by the trial judge, under La. Code Crim. Proc. Ann. art. 841, defendant’s allegation of error regarding the remarks was meritless. State v. Foster, 541 So. 2d 238, 1989 La. App. LEXIS 382 (Mar. 14, 1989).

Defendant’s failure to timely move for a severance of the trial on an armed robbery charge constituted a waiver of his objection to his joinder at trial with co-defendant. State v. Jones, 537 So. 2d 1244, 1989 La. App. LEXIS 10 (Jan. 17, 1989).

In defendant’s trial for unauthorized entry into an inhabited dwelling, defendant’s failure to object to the trial court’s failure to charge the jury on the burden of proof for defendant’s theory of justification precluded appellate review. State v. Washington, 533 So. 2d 392, 1988 La. App. LEXIS 2069 (Oct. 11, 1988).

Where a police officer referred to a co-defendant’s identification through mug shots, and there was no objection, defendant waived the right to contest the issue on appeal. State v. Prudhomme, 532 So. 2d 234, 1988 La. App. LEXIS 2019 (Oct. 5, 1988), writ of certiorari denied by 541 So. 2d 871, 1989 La. LEXIS 1123 (La. 1989).

Defendant failed to preserve his objection to the testimony of three witnesses in rebuttal, although he contended that the rebuttal evidence raised new issues which should have been introduced during the State’s case-in-chief. State v. Landry, 524 So. 2d 1261, 1988 La. App. LEXIS 758 (Mar. 2, 1988).

During his trial for murder, the defendant’s failure to object to a State prosecutor’s questioning of a witness regarding his response to Miranda warnings precluded him from raising the issue on appeal pursuant to the contemporaneous objection rule under La. Code Crim. Proc. Ann. art. 841. State v. Hilburn, 512 So. 2d 497, 1987 La. App. LEXIS 9845 (June 23, 1987), writ of certiorari denied by 515 So. 2d 444, 1987 La. LEXIS 10727 (La. 1987).

Defendant waived his objection to the alleged improper exclusion of blacks from the jury by failing to object at the time of selection; the failure to object would not be excused even though the case was tried before the rule in Batson was announced because it had long been the law that a black defendant was denied equal protection of the law when he was put on trial before a jury from which members of his race had been purposely excluded. State v. Evans, 506 So. 2d 1283, 1987 La. App. LEXIS 9423 (May 6, 1987).

Reviewing court would not consider errors raised by a defendant where he did not preserve the errors raised by objection during the course of his trial for attempted second degree murder, since such errors did not constitute patent errors. State v. Thorne, 503 So. 2d 760, 1987 La. App. LEXIS 8848 (Mar. 4, 1987).

Repeated efforts of defense counsel to offer defendant’s testimony concerning his version of the events and declarations made before, during and after the transfers of marijuana over prosecution objections, and defense counsel’s assertion of the grounds for admissibility, although not clearly articulated, were sufficient to amount to a contemporaneous objection under La. Code Crim. Proc. Ann. art. 841. State v. Shoemaker, 500 So. 2d 385, 1987 La. LEXIS 8271 (Jan. 12, 1987).

Audio and video tapes of the victim’s statement were properly admitted into evidence under La. Rev. Stat. Ann. § 15:440 without violating defendant’s right to confrontation where the victim testified on direct and cross examination, and defendant failed to make appropriate objections in order to preserve errors for appellate review as per La. Code Crim. Proc. Ann. art. 841. State v. Guidroz, 498 So. 2d 108, 1986 La. App. LEXIS 8258 (Nov. 10, 1986).

Where defendant failed to timely object to the trial court’s ruling restricting his cross-examination of the victim, he was barred from raising the issue on appeal. State v. Shelton, 490 So. 2d 515, 1986 La. App. LEXIS 7124 (June 5, 1986).

Defendant could not raise the issue of improperly admitted hearsay testimony for the first time on appeal because he did not object to the testimony at trial. State v. Walker, 489 So. 2d 353, 1986 La. App. LEXIS 6916 (May 12, 1986), writ of certiorari denied by 493 So. 2d 1215, 1986 La. LEXIS 7157 (La. 1986), writ denied in part by 561 So. 2d 109, 1990 La. LEXIS 1215 (La. 1990).

Absent a contemporaneous objection, any error in allowing an in-court identification is not reviewable on appeal. State v. Mancino, 485 So. 2d 551, 1986 La. App. LEXIS 6409 (Mar. 10, 1986).

Defendant failed to preserve for appeal his objection to a witness’s identification at trial; further, in carefully reviewing the witness’s testimony, along with that of the detective, the appellate court did not find any prior illegal suggestion or impropriety that might have tainted the in-court identification. State v. Mancino, 485 So. 2d 551, 1986 La. App. LEXIS 6409 (Mar. 10, 1986).

An irregularity or error cannot be availed of after verdict unless it was objected to at the time of occurrence. State v. Lopez, 484 So. 2d 217, 1986 La. App. LEXIS 6331 (Mar. 4, 1986).

On appeal of defendant’s conviction for forcible rape, the contention that the trial court erred in allowing a police officer witness to read a statement of the alleged victim to the jury failed; defense counsel’s failure to object during the course of the trial caused the alleged error to not be preserved for appellate review, pursuant to La. Code Crim. Proc. Ann. art. 841. State v. Arvie, 482 So. 2d 1083, 1986 La. App. LEXIS 6037 (Feb. 5, 1986), affirmed by 505 So. 2d 44, 1987 La. LEXIS 8989 (La. 1987).

By failing to object to alleged errors at trial, pursuant to La. Code Crim. Proc. Ann. art. 841, a defendant failed to preserve the issues for appellate review. State v. Franks, 483 So. 2d 224, 1986 La. App. LEXIS 6038 (Feb. 5, 1986), writ of certiorari denied by 488 So. 2d 196, 1986 La. LEXIS 6358 (La. 1986).

Failure of the defense to object to the court’s rulings on its attempt to read a statute about general intent during voir dire precluded raising the issue on appeal; the issue had not been preserved for review. State v. Hamilton, 481 So. 2d 135, 1985 La. App. LEXIS 10454 (Dec. 4, 1985).

Where defendant stated no grounds for his objection to the testimony of the State’s expert as required by La. Code Crim. Proc. Ann. art. 841, he failed to preserve any point for appeal. State v. Hoofkin, 476 So. 2d 481, 1985 La. App. LEXIS 9961 (Oct. 8, 1985).

Pursuant to La. Code Crim. Proc. Ann. art. 841, the trial court did not err by allowing the jury to have knowledge of a bomb threat made during the trial because defendant made no objection at trial. State v. Sepcich, 473 So. 2d 380, 1985 La. App. LEXIS 9498 (July 8, 1985).

In a drug possession trial, the trial court’s remark to the jury that the “only thing of value” in the evidence was the packet of cocaine did not imply the judge’s opinion as to how the jury should find on the merits but rather explained why the cocaine was not made available to jurors during deliberations; defendant also failed to make a contemporaneous objection to preserve the issue for appeal as required by La. Code Crim. Proc. Ann. art. 841. State v. Gultry, 471 So. 2d 804, 1985 La. App. LEXIS 8867 (May 13, 1985).

Where the record reflected that defense counsel failed to object timely to remarks by the trial court as to evidence, the defendant had waived his right to raise this issue on appeal as per La. Code Crim. Proc. Ann. art. 841. State v. Johnson, 466 So. 2d 741, 1985 La. App. LEXIS 9335 (Mar. 12, 1985), writ of certiorari denied by 469 So. 2d 979, 1985 La. LEXIS 8878 (La. 1985).

Spousal privilege issue was not preserved for review where the defense counsel did not object to the testimony offered by a defendant’s wife, and he cross-examined her about the contents of conversations she had with her husband. State v. Capano, 466 So. 2d 649, 1985 La. App. LEXIS 8469 (Mar. 11, 1985).

Where defendant represented himself at trial, and a police detective read from a report about a witness’s identification of defendant in a lineup, defendant could not raise the issue on appeal on the grounds that he failed to object at trial, where he had the assistance of appointed counsel, and where the trial court gave him assistance. State v. Fournier, 465 So. 2d 963, 1985 La. App. LEXIS 8305 (Feb. 28, 1985).

Where defendant failed to object to a voir dire question during trial, the issue was not preserved for review under La. Code Crim. Proc. Ann. art. 841. State v. Trahan, 463 So. 2d 108, 1985 La. App. LEXIS 8119 (Jan. 30, 1985), reversed by 475 So. 2d 1060, 1985 La. LEXIS 9195 (La. 1985).

Pursuant to La. Code Crim. Proc. Ann. art. 841, defendant was not allowed, on appeal, to challenge the admission of the victim’s rebuttal testimony that defendant’s mother told the victim that defendant should have stabbed her because defendant failed to make a contemporaneous objection to the mother’s cross-examination in which she denied making the statement. State v. Callis, 466 So. 2d 477, 1985 La. App. LEXIS 8527 (Jan. 14, 1985), writ of certiorari denied by 470 So. 2d 126, 1985 La. LEXIS 8939 (La. 1985).

In a trial for the offense of attempted unnatural carnal copulation in violation of La. Rev. Stat. Ann. §§ 14:89 and 14:27, defendant’s attack on the constitutionality of art. 14:89 was waived because it was not raised in the trial court. State v. Picchini, 463 So. 2d 714, 1985 La. App. LEXIS 8192 (Jan. 11, 1985), review denied by 468 So. 2d 1202, 1985 La. LEXIS 8837 (La. 1985).

In defendant’s appeal of his conviction for second degree murder, the court could not review the correctness of the trial court’s procedure in polling the jury, where defendant did not make any contemporaneous objection at trial. State v. Lamb, 458 So. 2d 996, 1984 La. App. LEXIS 9827 (Nov. 7, 1984).

On appeal from his conviction for purse-snatching, defendant waived objections to a photographic lineup by failing to offer objections on those grounds during his trial. State v. Hebert, 457 So. 2d 877, 1984 La. App. LEXIS 9703 (Oct. 10, 1984).

Defendant’s failure to object to the excusal of an absent juror waived that issue on appeal under La. Code Crim. Proc. Ann. art. 841. State v. Johnson, 452 So. 2d 1302, 1984 La. App. LEXIS 9057 (June 27, 1984).

Appellate court was unable to address under La. Code Crim. Proc. Ann. art. 841 an assignment of error that defendant raised in his appellate brief where it was raised for the first time on appeal. State v. Ceasar, 449 So. 2d 1385, 1984 La. App. LEXIS 8737 (May 16, 1984).

Defense counsel did not object that the State’s questions, which were aimed at conveying to the jury that defendant could end up back on the streets if he received a sentence of life imprisonment as a result of a pardon by the governor, were improper references to pardons in order to preserve the issue for review under La. Code Crim. Proc. Ann. art. 841; however, the supreme court had recognized an exception to article 841 in capital cases, given that the court had an obligation to review the record regardless, to determine whether the remarks injected arbitrariness into the proceedings. State v. Glass, 455 So. 2d 659, 1984 La. LEXIS 8993 (May 14, 1984), writ of certiorari denied by 471 U.S. 1080, 105 S. Ct. 2159, 85 L. Ed. 2d 514, 1985 U.S. LEXIS 1731 (1985).

Defendant’s assignment of error on appeal from his conviction for second degree murder alleging that it was reversible error to admit testimony from the victim’s boyfriend that the victim told him that defendant had called her on the telephone was without merit because defendant failed to object to the testimony at the time of trial. State v. Moran, 451 So. 2d 48, 1984 La. App. LEXIS 8763 (May 10, 1984), writ of certiorari denied by 456 So. 2d 165, 1984 La. LEXIS 9601 (La. 1984).

Where defense counsel did not make a contemporaneous objection to the admission of the testimony of a forensic chemist, the appellate court would not consider an assignment of error on that point; while defense counsel made an objection at trial to the admission of some of the seized evidence, counsel was required to object to the testimony pertaining to the evidence. State v. Tasker, 448 So. 2d 1311, 1984 La. App. LEXIS 8286 (Feb. 28, 1984), writ of certiorari denied by 450 So. 2d 644, 1984 La. LEXIS 9052 (La. 1984).

La. Code Crim. Proc. Ann. art. 841 does not permit a purported error in the selection of the jury to be availed of on appeal unless a contemporaneous objection is lodged. State v. Spencer, 446 So. 2d 1197, 1984 La. LEXIS 8357 (Feb. 27, 1984).

La. Code Crim. Proc. Ann. art. 841 requires that a contemporaneous objection be made in order to preserve the right of review of trial court error; hence defendant had no right to object to two jurors on appeal since he accepted them as jurors without objection at the trial court level. State v. Woods, 444 So. 2d 1332, 1984 La. App. LEXIS 7893 (Jan. 16, 1984).

Defendant’s inculpatory statement upon arrest for attempted simple burglary, “you got me,” was properly admitted at his trial despite an absence of notice by the state that it intended to use it, as it was not objected to when admitted at trial, and thus the alleged error could not be availed of on appeal under La. Code Crim. Proc. Ann. art. 841; the statement was part of the res gestae, for which notice of an intent to offer an accused’s inculpatory statement under La. Code Crim. Proc. Ann. art. 768 was not required. State v. Smith, 444 So. 2d 262, 1983 La. App. LEXIS 9958 (Dec. 22, 1983).

Trial court properly denied defendant’s motion for a mistrial that was based on its alleged erroneous admission of “other crimes” evidence where defendant’s attorney failed to object to the admission of the evidence until the conclusion of the state’s closing argument. State v. Sisk, 444 So. 2d 315, 1983 La. App. LEXIS 10005 (Dec. 22, 1983), writ of certiorari denied by 446 So. 2d 1215, 1984 La. LEXIS 8488 (La. 1984).

Where polygraph tests were inadmissible, testimony about a polygraph test was properly excluded, and a defendant’s objection that the state raised the issue first could not be considered on appeal; the objection was not made when the results were excluded. State v. Pendergist, 444 So. 2d 306, 1983 La. App. LEXIS 10008 (Dec. 22, 1983), writ of certiorari denied by 447 So. 2d 1068, 1984 La. LEXIS 8603 (La. 1984).

Defendant’s aggravated rape conviction was upheld where he failed to raise his notice objection either at the time notice was given or at the time his statement was introduced. State v. Hebert, 443 So. 2d 613, 1983 La. App. LEXIS 9538 (Nov. 9, 1983), writ of certiorari denied by 444 So. 2d 1215, 1984 La. LEXIS 7957 (La. 1984).

Defendant’s conviction for armed robbery was affirmed where defendant attempted on appeal to raise the issue of the nonexistence of a search warrant that he previously admitted existed and the existence of which he never contested in the trial court; under La. Code Crim. Proc. Ann. art. 841, a new ground for objection could not be presented for the first time on appeal. State v. Cressy, 440 So. 2d 141, 1983 La. LEXIS 11906 (Oct. 28, 1983).

In defendant’s trial for negligent injuring, defendant did not preserve for review his claim that the trial court erred by admitting the results of his intoximeter test, where defendant’s counsel objected to the admission and then withdrew the objection. State v. Reynolds, 436 So. 2d 1275, 1983 La. App. LEXIS 8809 (June 28, 1983).

Because defendant did not object to his sentence at the time of sentencing and did not file any assignments of error, the court could only review the record for errors discoverable on the face of the pleading and proceedings. State v. Lewis, 431 So. 2d 125, 1983 La. App. LEXIS 8387 (Apr. 13, 1983), remanded by 437 So. 2d 1144, 1983 La. LEXIS 11411 (La. 1983).

Defendant argued in her defense that the circus-like conduct of the voir dire procedure, and the instances of judicial acrimony toward her objections, led to a calculated trial strategy to defer the decision to object; however, she had several opportunities to object to the procedure outside of the presence of the venire and did not raise the objection in the judge’s chambers, where the procedure to be employed was initially outlined, approach the bench to make the objection, object before the venire was called, or submit a written motion, which would have preserved her right to raise the issue on appeal. State v. Morris, 429 So. 2d 111, 1983 La. LEXIS 9890 (Feb. 23, 1983).

Though issues had not been preserved for appellate review, the state supreme court reviewed the record for any patent error as a matter of its policy and legislative mandate in capital cases. State v. Copeland, 419 So. 2d 899, 1982 La. LEXIS 11756 (Sept. 7, 1982).

Defendant’s failure to object to alleged hearsay statements failed to preserve that issue for appeal under La. Code Crim. Proc. Ann. art. 841. State v. Ratcliff, 416 So. 2d 528, 1982 La. LEXIS 11377 (June 21, 1982).

Where the record on appeal did not show that defense counsel objected or sought a mistrial after learning that one of the jurors was acquainted with the rape victim, he could not pursue this ground for reversal on appeal. State v. Meriwether, 412 So. 2d 558, 1982 La. LEXIS 10633 (Apr. 5, 1982).

Even if a remark by a prosecutor in his closing was misleading, the defendant did not object at the time, so he could not raise the issue for the first time on appeal. STATE v. SHERER, 1982 La. LEXIS 10299 (Mar. 1, 1982).

Defendants’ failure to object to the invalid convictions at their respective multiple offender hearings did not amount to a waiver of the objection under La. Crim. Proc. Ann. art. 841; defendants attacked the constitutionality of two of the convictions used in the multiple offender proceedings, not the sentences that resulted from the proceedings. State ex rel. Becnel v. Blackburn, 410 So. 2d 1015, 1982 La. LEXIS 9864 (Jan. 25, 1982).

Where defendant failed to make a contemporaneous objection during or after the alleged irregularity of the paraphrasing of defendant’s testimony by the court-employer translator, pursuant to La. Code Crim. Proc. Ann. art. 841 defendant waived his right to complain on appellate review about the alleged error; hence, on appeal the court affirmed defendant’s armed robbery conviction and the sentence imposed. State v. Cushenberry, 407 So. 2d 700, 1981 La. LEXIS 11194 (Dec. 14, 1981).

Under the provisions of La. Code Crim. Proc. Ann. art. 841, defendant waived his right to appeal regarding the admission of two State exhibits without a proper chain of custody being established because he failed to object in the trial court. State v. Darby, 403 So. 2d 44, 1981 La. LEXIS 8635 (June 22, 1981), writ of certiorari denied by 454 U.S. 1152, 102 S. Ct. 1022, 71 L. Ed. 2d 308, 1982 U.S. LEXIS 445, 50 U.S.L.W. 3548 (1982).

Where defendant was convicted of aggravated rape, he waived any objections to the alleged errors involving the admission of certain evidence by failing to timely object. State v. Miles, 402 So. 2d 644, 1981 La. LEXIS 8642 (June 22, 1981).

Trial court did not err in permitting the jury in defendant’s aggravated rape case to take a diagram of a vagina into the jury room for use in deliberations; the record contained no contemporaneous objection to this action, and the trial court allowed it with the permission of both the prosecution and the defense. State v. Prestridge, 399 So. 2d 564, 1981 La. LEXIS 8214 (May 20, 1981).

Defendant’s conviction for speeding was affirmed where he failed to object to the admissibility of the State’s radar and speedometer evidence at trial; thus, there was nothing for the appellate court to review. State v. Kennedy, 398 So. 2d 1082, 1981 La. LEXIS 8064 (May 18, 1981).

In the context of an alleged erroneous presumption, the proper method of preserving such an issue of law for appellate review is to request the judge to charge himself before the verdict as to the disputed issue of law, as provided for in La. Code Crim. Proc. Ann. art. 781, and to object to it if it is incorrect, under La. Code Crim. Proc. Ann. art. 841, or if the trial court refuses to give a special charge correctly stating the law, under La. Code Crim. Proc. Ann. art. 807. State v. Strickland, 398 So. 2d 1062, 1981 La. LEXIS 8059 (May 18, 1981).

Pursuant to La. Code Crim. Proc. Ann. art. 841, defendant’s failure to object at trial to the detective’s statements concerning a codefendant’s oral statements prevented the court’s review of the error. State v. Provo, 396 So. 2d 1298, 1981 La. LEXIS 7630 (Apr. 6, 1981).

Trial court did not err in allowing into evidence the shirt defendant was wearing the night of the burglary, which had remnants of sheetrock dust on it, where defense counsel told the judge that he had no objection even though the state breached its duty to inform defendant of the intended use. State v. Sayles, 395 So. 2d 695, 1981 La. LEXIS 7314 (Mar. 2, 1981).

Defendant did not object during his trial for driving while intoxicated to the admission of his blood alcohol test results on the ground that the rules governing the maintenance of the testing equipment were legally insufficient, although he did object on other grounds; his assignment of error based on the rules’ alleged insufficiency was, therefore, not preserved for appellate review. State v. Morrison, 392 So. 2d 1037, 1980 La. LEXIS 9505 (Dec. 15, 1980).

Where defendant’s counsel objected to a police officer’s testimony about the defendant’s statements, but did not specify that the basis of his objection was hearsay, the issue could not be considered because the basis for the objection was raised for the first time on appeal. State v. Green, 390 So. 2d 1253, 1980 La. LEXIS 9051 (Oct. 6, 1980).

Where the defendant’s counsel failed to timely object, an alleged error at trial could not be raised after the verdict under La. Code Crim. Proc. Ann. art. 841. State v. Johnson, 389 So. 2d 1302, 1980 La. LEXIS 9612 (Oct. 6, 1980).

Because defendant did not object at the time nor reserved a bill of exceptions, under La. Code Crim. Proc. Ann. art. 841 he preserved nothing for review concerning the denial of his mid-trial request to represent himself nor as to the prosecutor’s display, during closing argument, of a gun that had not been admitted into evidence. State v. Gould, 395 So. 2d 647, 1980 La. LEXIS 9614 (Oct. 6, 1980).

Under former La. Rev. Stat. Ann. § 15:479 (now La. Code Evid. Ann. art. 405), prosecutor’s question eliciting a character witness’s opinion instead of his knowledge of reputation concerning defendant’s prior arrests was clearly erroneous, but the error was not preserved for review because defendant failed to object on that basis. State v. Johnson, 389 So. 2d 372, 1980 La. LEXIS 8753 (Oct. 6, 1980).

Where defendant, pro se, at her trial for speeding failed to object to the judge’s comments indicating she had the burden to prove her innocence, the appellate court could not review the assigned error. State v. Alford, 384 So. 2d 761, 1980 La. LEXIS 7748 (May 19, 1980).

Defendant’s contention that the trial judge improperly interfered with defense cross-examination of a police officer was not properly before the court where defense counsel did not object during the cross-examination. State v. Simms, 381 So. 2d 472, 1980 La. LEXIS 7035 (Mar. 3, 1980).

Defendant’s objections to the trial court’s instructions were not properly before the appellate court because they were untimely made after the jury retired. State v. Jefferson, 379 So. 2d 1389, 1980 La. LEXIS 8160 (Jan. 28, 1980), writ of certiorari denied by 449 U.S. 857, 101 S. Ct. 157, 66 L. Ed. 2d 72, 1980 U.S. LEXIS 3066, 49 U.S.L.W. 3248 (1980), overruled by State v. Mack, 403 So. 2d 8, 1981 La. LEXIS 8646 (La. 1981).

Defendant failed to object to remarks made by the prosecutor during closing argument in his trial for attempted aggravated rape and therefore failed to preserve his objection for appeal; the remarks, however, were within the proper bounds of closing argument. State v. Carthan, 377 So. 2d 308, 1979 La. LEXIS 7532 (Nov. 12, 1979).

Under its literal terms, La. Code Crim. Proc. Ann. art. 841 does not require objection to be made to post-verdict reasons. State v. Cox, 369 So. 2d 118, 1979 La. LEXIS 7265 (Mar. 5, 1979).

Where the trial court rules on a written motion, no objection is required, pursuant to La. Code Crim. Proc. Ann. art. 841, as defendant’s complaint of the trial court action is self-explanatory and the objection serves no functional basis to assure an adequate record by which to review on appeal the issue, when so raised by an assignment of error. State v. Cox, 369 So. 2d 118, 1979 La. LEXIS 7265 (Mar. 5, 1979).

Defendant waived his right to appeal the trial court’s inclusion of a victim’s recorded statement because defendant failed to object to the use of a victim’s recorded statement on the basis that defendant had not had access to the recording. State v. Webb, 364 So. 2d 984, 1978 La. LEXIS 5452 (Nov. 13, 1978).

Pursuant to La. Code Crim. Proc. Ann. art. 841, because the defense failed to properly allege in the trial court that the State’s evidence was insufficient to sustain defendants’ convictions it could not be properly treated on appeal. State v. Sandifer, 359 So. 2d 990, 1978 La. LEXIS 5335 (June 19, 1978).

In defendant’s trial for carnal knowledge of a juvenile, defendant waived his complaint that the trial court improperly permitted the State to question the victim about her acts of sexual intercourse with defendant in addition to those acts with which defendant was charged, where defendant did not object to the State’s first question on this issue. State v. Sepulvado, 359 So. 2d 137, 1978 La. LEXIS 5949 (May 22, 1978).

Court could not consider defendant’s claim that the trial court erred with regard to the use of a petit jury venire, where the record contained no motion to quash that venire, and where no reference to pages of the record was furnished by defendant upon which the alleged error was based. State v. Gipson, 359 So. 2d 87, 1978 La. LEXIS 5969 (May 22, 1978).

Pursuant to La. Code Crim. Proc. Ann. art. 841, because no grounds were made known at trial to support the admissibility of the testimony of a police officer about a conversation between a State’s witness and defense counsel, the objection was not preserved for review. State v. Petta, 359 So. 2d 143, 1978 La. LEXIS 6036 (May 22, 1978).

In the absence of a contemporaneous objection, an alleged irregularity or error cannot be availed of after verdict. State v. Drew, 360 So. 2d 500, 1978 La. LEXIS 7599 (May 22, 1978), writ of certiorari denied by 439 U.S. 1059, 99 S. Ct. 820, 59 L. Ed. 2d 25, 1979 U.S. LEXIS 215 (1979).

Where defendant failed to object to testimony of police officers that defendant refused to repeat his statement to the police so that it could be recorded, defendant failed to preserve the issue for appeal. State v. McCloud, 357 So. 2d 1132, 1978 La. LEXIS 5835 (Apr. 10, 1978).

In the absence of a contemporaneous objection, an alleged irregularity or error in the proceeding cannot be availed of after verdict. State v. Robertson, 358 So. 2d 931, 1978 La. LEXIS 5839 (Apr. 10, 1978).

Where a defendant in a criminal trial objected to the propriety of cross-examination only on the basis of its irrelevance, prejudice, and inadmissibility without objecting that notice of the State’s intent to make such inquiry had not been provided, the question of notice was not, under La. Code Crim. Proc. Ann. art. 841, properly before the court of appeal. State v. Crumholt, 357 So. 2d 526, 1978 La. LEXIS 7388 (Apr. 10, 1978).

Defendant did not preserve for review his claim that the trial court improperly held a hearing on his motion to suppress before holding the hearing on his motion for a preliminary examination, where defendant did not object to the order of the proceedings before the hearing on the motion to suppress. State v. Adams, 355 So. 2d 917, 1978 La. LEXIS 7254 (Mar. 6, 1978).

Trial court’s improper selection of a jury panel from a list rather than by lot was not a patent error discoverable by a mere inspection of the pleadings without inspection of the evidence pursuant to La. Code Crim. Proc. Ann. art. 920(2); thus, under La. Code Crim. Proc. Ann. arts. 841, former 845 (now La. Code Crim. Proc. Ann. art. 914.1), and 921, the issue could not be raised for the first time on appeal. State v. Mitchell, 356 So. 2d 974, 1978 La. LEXIS 7273 (Mar. 6, 1978), writ of certiorari denied by 439 U.S. 926, 99 S. Ct. 310, 58 L. Ed. 2d 319, 1978 U.S. LEXIS 3559 (1978).

In accordance with La. Code Crim. Proc. Ann. art. 841, courts have consistently held that an irregularity or error in the proceedings cannot be availed of after verdict unless it is objected to at the time of its occurrence. State v. Matthews, 354 So. 2d 552, 1978 La. LEXIS 5270 (Jan. 30, 1978).

Where defendant argued for the first time on appeal that money found on him at the time of his arrest should have been excluded from his criminal trial on the basis that it was illegally seized, an appellate court would not consider the argument. State v. Holmes, 354 So. 2d 1282, 1977 La. LEXIS 5991 (Dec. 19, 1977).

Pursuant to La. Code Crim. Proc. Ann. art. 841, it was too late to argue the excessiveness of the sentence for the first time on appeal. State v. Dickerson, 353 So. 2d 262, 1977 La. LEXIS 6792 (Dec. 19, 1977), overruled by State v. Cox, 369 So. 2d 118, 1979 La. LEXIS 7265 (La. 1979).

The contention of a defendant convicted of attempted aggravated rape and attempted second degree murder, that the trial court erred in overruling his objection to an allegedly inflammatory question propounded to a state witness on direct examination, concerning where the witness taught school, was without merit; under La. Code Crim. Proc. Ann. art. 841, defendant could not avail himself of an alleged error on appeal where he failed to make known to the trial judge the basis for his objection. State v. Dupar, 353 So. 2d 272, 1977 La. LEXIS 6794 (Dec. 19, 1977).

Defendant’s failure to object to prosecutor’s closing argument meant that issue was not preserved for review under La. Code Crim. Proc. Ann. art. 841. State v. Whitmore, 353 So. 2d 1286, 1977 La. LEXIS 6469 (Nov. 14, 1977).

Pursuant to La. Code Crim. Proc. Ann. art. 841, the court could not review the correctness of the written polling procedure because the record did not reflect that defendant voiced a contemporaneous objection to the polling. State v. Gardette, 352 So. 2d 212, 1977 La. LEXIS 6496 (Nov. 14, 1977).

A defendant convicted of armed robbery could not assert as error on appeal the denial of his general objection to the alleged erroneous introduction into evidence of machine copies of his prior criminal record, because under La. Code Crim. Proc. Ann. art. 841 a defendant could not avail himself after verdict of an alleged error unless at the time of the occurrence defendant made known the grounds for his objection. State v. Barrow, 352 So. 2d 635, 1977 La. LEXIS 6737 (Nov. 14, 1977).

Pursuant to La. Code Crim. Proc. Ann. art. 841, defendant was not denied the right to testimony which was part of the res gestae because he failed to object to the ruling that his mother’s testimony as to what the victim said to her on the afternoon of the alleged robbery would be hearsay, and no error was assigned at that time. State v. Klein, 351 So. 2d 1158, 1977 La. LEXIS 6738 (Nov. 14, 1977).

Where a defendant being prosecuted for simple burglary did not contemporaneously object to the trial court’s denial of his motion for acquittal, filed at the conclusion of the State’s case, the allegedly erroneous ruling could not be raised on appeal pursuant to La. Code Crim. Proc. Ann. art. 841. State v. Penson, 351 So. 2d 1181, 1977 La. LEXIS 6843 (Nov. 14, 1977).

Where a written motion for a pretrial inspection of alleged heroin was granted, there was no reason for either the trial court or the state to expect that defendant was distressed by the ruling; therefore, an objection was necessary in order to preserve the matter for review. State v. Hopkins, 351 So. 2d 474, 1977 La. LEXIS 6463 (Oct. 10, 1977).

When an objection is made without stating the ground therefor, nothing is presented for appellate review. State v. Sheppard, 350 So. 2d 615, 1977 La. LEXIS 4678 (Sept. 19, 1977).

Even if a question by the prosecutor was leading within the meaning of former La. Rev. Stat. Ann. § 15:277 (now La. Code Evid. Ann. art. 611(c)), defendant failed to preserve any error for review where he failed to assert a contemporaneous objection making known the grounds thereof to the trial court, as required by La. Code Crim. Proc. Ann. art. 841. State v. Anthony, 347 So. 2d 483, 1977 La. LEXIS 4917 (June 20, 1977).

Defendant could not argue on appeal that a trial court erred in admitting a tape recording into evidence due to the fact that tape lacked probative value because it was so distorted and defendant failed to argue that contention before the trial court. State v. Ford, 349 So. 2d 300, 1977 La. LEXIS 4919 (June 20, 1977).

Under La. Code Crim. Proc. Ann. art. 841, defendant could not raise on appeal the claim that he was denied an opportunity to review and contest the presentence investigation report because he failed to object to the sentence at the time it was imposed; hence, the court affirmed defendant’s conviction for attempted simple burglary and the sentence of four and one-half years at hard labor. State v. Norris, 347 So. 2d 225, 1977 La. LEXIS 5157 (June 20, 1977).

In a retrial of defendant’s homicide charge, counsel’s failure to object to improper references to the former conviction during cross-examination of defense witnesses did not give the prosecutor carte blanche to belabor the conviction in rebuttal, and an objection at that point preserved the matter for review. State v. Lee, 346 So. 2d 682, 1977 La. LEXIS 5749 (May 16, 1977).

Defendants’ failure to object to testimony by a co-conspirator failed to preserve that issue for appellate review under La. Code Crim. Proc. Ann. art. 841. State v. O’Blanc, 346 So. 2d 686, 1977 La. LEXIS 5750 (May 16, 1977).

Where two prospective jurors in defendant’s trial for attempted murder of a deputy sheriff were excused for cause for making potentially prejudicial remarks, defendant’s point of error that the district court erred in failing to excuse the entire panel who were exposed to the remarks was not preserved for review because defendant did not question the remaining prospective jurors as to whether they had been influenced by the statements, did not suggest to the court that the panel be excused, and accepted two of its members without challenge. State v. Madison, 345 So. 2d 485, 1977 La. LEXIS 5638 (Apr. 11, 1977).

An individual convicted of first-degree murder for murdering a customer during the commission of a robbery of a convenience store could not argue on appeal that the trial judge erred when he excused for cause four prospective jurors challenged by the state based on their sentiments regarding the death penalty because defendant made no objection during voir dire examination either to the manner of questioning prospective jurors or to the excusal of the four jurors challenged for their views with respect to the death penalty. State v. Williams, 343 So. 2d 1026, 1977 La. LEXIS 4887 (Feb. 28, 1977), writ of certiorari denied by 434 U.S. 928, 98 S. Ct. 412, 54 L. Ed. 2d 287, 1977 U.S. LEXIS 3832 (1977).

The Louisiana Supreme Court reiterated that La. Code Crim. Proc. Ann. art. 841 does not violate La. Const. art. I, § 19; while the constitutional provision affords each defendant the right to judicial review based upon a complete record of all evidence upon which the judgment is based, the extent of this right is circumscribed by reasonable procedural formalities and requirements, including contemporaneous objections and the filing of assignments of error. State v. Fields, 342 So. 2d 624, 1977 La. LEXIS 5255 (Jan. 24, 1977).

Defendant’s objections on chain of custody grounds to the admission of certain of the State’s exhibits consisting of the envelope containing heroin confiscated from defendant and related exhibits failed as defendant’s counsel did not object to two of the exhibits, which waived objection to their admission under La. Code Crim. Proc. Ann. art. 841, and a proper foundation was laid for the admission of the remaining exhibits. State v. Francis, 345 So. 2d 1120, 1977 La. LEXIS 5256 (Jan. 24, 1977).

Defendants failed to object to the introduction of two of the State’s exhibits at the time they were offered into evidence; this failure operated as a waiver of any complaint under La. Code Crim. Proc. Ann. art. 841. State v. Kinchen, 342 So. 2d 174, 1977 La. LEXIS 5381 (Jan. 24, 1977).

In a robbery trial, where defense counsel failed to raise an objection to the trial court’s admonition to the jury to disregard an improper statement made by the prosecutor during closing argument, the matter was not preserved for appellate review pursuant to La. Code Crim. Proc. Ann. art. 841. State v. Williams, 341 So. 2d 370, 1976 La. LEXIS 4296 (Dec. 13, 1976).

In a robbery trial, where defendant failed to object to the testimony of a police officer that defendant had a previous arrest, the matter was not preserved for appellate review pursuant to La. Code Crim. Proc. Ann. art. 841. State v. Williams, 341 So. 2d 370, 1976 La. LEXIS 4296 (Dec. 13, 1976).

Failure to object to prejudicial remarks by the prosecutor during closing arguments, governed by La. Code Crim. Proc. Ann. arts. 770 and 771, waived that issue on appeal under La. Code Crim. Proc. Ann. art. 841. State v. Smith, 339 So. 2d 829, 1976 La. LEXIS 5327 (Nov. 8, 1976), writ of certiorari denied by 430 U.S. 986, 97 S. Ct. 1685, 52 L. Ed. 2d 381, 1977 U.S. LEXIS 1640 (1977).

The contention of a defendant who was charged with aggravated rape, that his conviction needed to be set aside because the jury was “undoubtedly aware” of his proposed guilty plea and was prejudiced thereby when defendant decided against pleading guilty, was without merit; by failing to making a contemporaneous objection, defendant, pursuant to La. Code Crim. Proc. Ann. art. 841, waived his right to attack the judgment of conviction on grounds of any error in the proceedings. State v. Sledge, 340 So. 2d 205, 1976 La. LEXIS 5277 (Oct. 14, 1976).

Appellate court could not consider defendant’s contention that error was committed by the trial court when he was not allowed to poll the jury because no request for a polling was made and defendant made no contemporaneous objection to the lack of a polling. State v. Phillips, 337 So. 2d 1157, 1976 La. LEXIS 4438 (Oct. 6, 1976).

Defendant’s contention that he was deprived of a fair trial because his single appointed counsel was opposed by two more experienced state attorneys did not present an issue reviewable on appeal because no objection was made before or during the trial. State v. Andrews, 337 So. 2d 1175, 1976 La. LEXIS 5190 (Oct. 6, 1976).

Pursuant to La. Code Crim. Proc. Ann. art. 841, defendant’s failure to object to an in-court identification at trial prohibited him from presenting any issue or objection for review by the court. State v. Flowers, 337 So. 2d 469, 1976 La. LEXIS 4268 (Sept. 13, 1976), remanded by 598 So. 2d 1144, 1992 La. App. LEXIS 1220 (La.App. 1 Cir. 1992).

Appellate court could not consider grounds in support of defendant’s objection to a prosecutor’s question to a witness concerning prior convictions that were not raised in the trial court. State v. Richardson, 337 So. 2d 210, 1976 La. LEXIS 4395 (Sept. 13, 1976).


Defendant’s objection to a jury instruction given at his trial for manslaughter was made after the jury retired and was actually a request for a special instruction; hence, pursuant to La. Code Crim. Proc. Ann. art. 841, the objection was untimely made, and on appeal the court rejected the assigned error regarding the jury instruction. State v. Senegal, 333 So. 2d 639, 1976 La. LEXIS 4846 (June 4, 1976).

By stating to the trial court the action desired (requesting the witness to respond to the question), and the grounds for the request (that the witness was the only person besides the policeman to verify what actually took place, and was therefore necessary to the defense), defendant adequately preserved for review his contention that the trial court erred in refusing, upon the State’s objection, to require the undercover officer to state the name of confidential informant. State v. Jones, 332 So. 2d 267, 1976 La. LEXIS 5374 (May 17, 1976).

Defendants failed to make a contemporaneous objection to trial court ruling sustaining prosecution’s relevancy objection to a line of questions related to one defendant’s military background; thus, the error was not preserved for review. State v. Brown, 329 So. 2d 701, 1976 La. LEXIS 5450 (Mar. 29, 1976).

Assignment of error relating to use by trial court of an in-court identification was not properly before the court because defendant did not make a motion to suppress the admission of the testimony at the trial. State v. Phanor, 325 So. 2d 579, 1976 La. LEXIS 4890 (Jan. 19, 1976).

Where defendant claimed that the sentence imposed for a conviction of armed robbery was unconstitutional, the court had the authority to review the alleged error, despite the fact that defendant did not object to the sentence at the time it was imposed. State v. Stewart, 325 So. 2d 828, 1976 La. LEXIS 4905 (Jan. 19, 1976), writ of certiorari denied by 425 U.S. 997, 96 S. Ct. 2213, 48 L. Ed. 2d 822, 1976 U.S. LEXIS 1808 (1975).

Where defendant failed to contemporaneously object to certain alleged trial errors, defendant waived his right to attack the judgment or conviction on the basis of those errors. State v. Charles, 326 So. 2d 335, 1976 La. LEXIS 5131 (Jan. 19, 1976).

Defendant’s conviction for pandering was affirmed where most of the objections were not preserved for review by the appeals court as required under La. Code. Crim. Proc. Ann. art. 841, and the State’s expert witness was qualified to testify about the practices of pimps. State v. McCray, 327 So. 2d 408, 1975 La. LEXIS 4121 (Dec. 8, 1975).

Objection based upon a statement made by the district attorney in his closing arguments was waived by defendant’s failure to make a contemporaneous objection and reserve a bill of exceptions had the ruling been adverse. State v. Nix, 327 So. 2d 301, 1975 La. LEXIS 5233 (Dec. 8, 1975).

Defendants stated the proper ground for their objection to the admission of their confessions contained in an affidavit in support of a search warrant when all of the following indicated their objection on that ground: the bill of exceptions, the trial judge’s opinion and defendants’ application for a new trial. State v. Lucien, 323 So. 2d 784, 1975 La. LEXIS 4179 (Dec. 8, 1975).

Pursuant to La. Code Crim. Proc. Ann. art. 841, it was impermissible for defendant to argue for the first time on appeal that he was not permitted to show the witness’ bias when that was not his ground for the objection. State v. Johnson, 322 So. 2d 119, 1975 La. LEXIS 4153 (Nov. 3, 1975).

Supreme Court could not review defendant’s Witherspoon claim that his constitutional rights were violated because defendant did not object during the voir dire examination or when two jurors were excused for cause. State v. Watts, 320 So. 2d 146, 1975 La. LEXIS 4621 (Oct. 1, 1975), vacated in part by 428 U.S. 906, 96 S. Ct. 3214, 49 L. Ed. 2d 1212 (1976).

Pursuant to La. Code Crim. Proc. Ann. art. 841, defendant waived his objection to a new trial based upon allegedly prejudicial remarks made by the district attorney in the course of closing arguments because the record did not reveal that any objection was made at the time of the occurrence of the alleged irregularity. State v. Batiste, 318 So. 2d 27, 1975 La. LEXIS 4957 (Sept. 5, 1975).

Grounds for arrest of judgment are exclusive and do not include deficiencies in a trial court’s instructions to a jury; as to such deficiencies, a contemporaneous objection at the time of the instructions was required. State v. Vince, 305 So. 2d 916, 1974 La. LEXIS 4120 (Oct. 11, 1974).

Pursuant to La. Code Crim. Proc. Ann. art. 841, defendant’s objection to the State’s closing argument after the verdict could not be considered because he had not perfected a bill of exceptions. State v. Veal, 296 So. 2d 262, 1974 La. LEXIS 3572 (June 10, 1974).

Pursuant to La. Code Crim. Proc. Ann. art. 841, defendant’s exception to the recusal of the trial judge ex proprio motu presented nothing for appellate review because defendant did not reserve a bill or object at any time during the recusation proceedings or the replacement of the judge at the beginning of the trial. State v. Occhipinti, 296 So. 2d 283, 1974 La. LEXIS 3574 (June 10, 1974).

Pursuant to La. Code Crim. Proc. Ann. art. 841, defendant’s attack of the adequacy of the charge to the jury for the first time in the motion for new trial was untimely and could not be considered. State v. Walker, 296 So. 2d 310, 1974 La. LEXIS 3580 (June 10, 1974).

Defendant’s objection to the joint trial of the kidnapping and robbery charges was waived by his failure to move for severance, to object to the joint trial, or to perfect a bill of exceptions. State v. Peters, 298 So. 2d 276, 1973 La. LEXIS 6638 (Dec. 3, 1973).

Due process objection by defendant on appeal of his conviction could not be reviewed by the court because no objection was made in the trial court. State v. Peters, 298 So. 2d 276, 1973 La. LEXIS 4101 (Dec. 3, 1973).

In defendant’s trial for murder, testimony by two witnesses regarding defendant’s statements in response a newscast was admissible and did not constitute hearsay because the statements were spontaneous and were not hearsay and no contemporaneous objection was made to the testimony as required by La. Code Crim. Proc. Ann. art. 841. State v. Richmond, 278 So. 2d 17, 1973 La. LEXIS 5859 (May 7, 1973).

A defendant convicted of aggravated rape was not entitled to argue on appeal that jurors’ names were not selected in open court as required by La. Code Crim. Proc. Ann. art. 784, because defendant’s objection to the alleged error was not made at the time of the occurrence, but after the jury was sworn; under La. Code Crim. Proc. Ann. art. 841, an irregularity in the proceedings could not be availed of on appeal unless it was objected to at the time of its occurrence. State v. Bersch, 273 So. 2d 273, 1973 La. LEXIS 5924 (Feb. 13, 1973).

Defendant’s argument, raised for the first time on appeal, that evidence introduced against him was the product of an unlawful arrest or of an unlawful search and seizure in violation of the Fourth Amendment, was not reviewable because no objection was made to the introduction of the evidence at the time it was introduced. State v. Smith, 263 LA. 75, 267 So. 2d 200, 1972 La. LEXIS 5390 (Oct. 4, 1972).

Defendant’s failure to object to the admission of a bag of evidence marked “murder” waived that issue on appeal under La. Code Crim. Proc. Ann. art. 841. State v. Williams, 258 LA. 801, 248 So. 2d 295, 1971 La. LEXIS 4381 (May 4, 1971).

An irregularity or error in the proceedings cannot be availed of after verdict unless it is objected to at the time of its occurrence and a bill of exceptions is reserved to the adverse ruling of the court on such objection. State v. Greff, 255 LA. 211, 230 So. 2d 81, 1969 La. LEXIS 3292 (Dec. 15, 1969).

Where defendant failed to object, as required by La. Code Crim. Proc. Ann. art. 841, to alleged improper testimony alluding to his suppressed incriminating statement, the error was not preserved for review on appeal. State v. Reed, 252 LA. 128, 209 So. 2d 730, 1968 La. LEXIS 3043 (Apr. 29, 1968).

Where defendant failed to object to the trial court’s denial of his motion for a continuance, defendant failed to preserve the issue for appellate review under former La. Code Crim. Proc. Ann. art. 510 (now La. Code Crim. Proc. Ann. art. 841). State v. Slack, 227 LA. 598, 80 So. 2d 89, 1955 La. LEXIS 1279 (Mar. 21, 1955).

Where a defendant’s bill of exceptions to a portion of the trial judge’s instructions was not accompanied by a statement of facts showing the error in the charge, the appellate court refused to consider the bill. State v. Pearson, 224 LA. 393, 69 So. 2d 512, 1953 La. LEXIS 1444 (Dec. 14, 1953).

Pursuant to former La. Rev. Stat. Ann. § 15:498 (now La. Code Crim. Proc. Ann. art. 841), defendant did not object to the State’s offer in evidence of the gleanings, or leavings, of marijuana taken from defendant’s pockets at the time of his arrest; therefore, the contention made under the bill could not be reviewed. State v. Weber, 221 LA. 1093, 61 So. 2d 883, 1952 La. LEXIS 1296 (Nov. 10, 1952).

••• Waiver

•••• General Overview. — Defendant could not raise on appeal the issue that the trial court erred by denying his motion to suppress his statement, which was made on the ground that the investigating officer violated his Sixth Amendment right to counsel, because he had failed to argue either in his motion to suppress or at the suppression hearing that the officer violated his right to counsel. Furthermore, because defendant first noted his objection to the admissibility of the statement by his written motion and his objection to the trial judge’s ruling on the motion, but thereafter stated that he had no objection to its introduction at trial, he waived any right to raise issues on appeal concerning the admissibility of the challenged statement under La. Code Crim. Proc. Ann. art. 841(B). State v. Merritt, 877 So. 2d 1079, 2004 La. App. LEXIS 1667 (June 29, 2004), writ denied by La. 2004-1849, 888 So. 2d 228, 2004 La. LEXIS 3660 (La. Nov. 24, 2004).

In a criminal prosecution for indecent behavior with a juvenile, where defendant did not object to the admissibility of the victim’s videotaped statement on the basis of the victim’s unavailability at the trial court level, the issue was barred for appellate review. State v. McClain, 877 So. 2d 1135, 2004 La. App. LEXIS 1671 (June 29, 2004), writ denied by La. 2004-1929, 888 So. 2d 835, 2004 La. LEXIS 3756 (La. Dec. 10, 2004).

Where defendant failed to lodge an objection to the trial court’s ruling on an issue, defendant was precluded from raising the issue on appeal. State v. Brown, 861 So. 2d 644, 2003 La. App. LEXIS 3143 (Nov. 12, 2003), writ of certiorari denied by La. 2003-3407, 869 So. 2d 875, 2004 La. LEXIS 1158 (La. Apr. 2, 2004), writ denied by La. 2004-0049, 869 So. 2d 877, 2004 La. LEXIS 1065 (La. Apr. 2, 2004).

Argument presented by defendant for the first time on appeal of the denial of her motion for reconsideration of her criminal sentence was not preserved for review. State v. Oliver, 857 So. 2d 1227, 2003 La. App. LEXIS 2654 (Sept. 30, 2003), writ denied by La. 2004-2139, 902 So. 2d 1042, 2005 La. LEXIS 1789 (La. May 20, 2005), writ denied by 2009 La. App. LEXIS 2202 (La.App. 5 Cir. Dec. 29, 2009).

Defendant failed to preserve his right to complain of an error on appeal where defense counsel did not object to the State’s question at the time of occurrence. State v. Phillips, 853 So. 2d 675, 2003 La. App. LEXIS 2197 (July 23, 2003), writ of certiorari denied by La. 2003-2406, 865 So. 2d 738, 2004 La. LEXIS 412 (La. Feb. 6, 2004).

Where a witness testified that defendant made no statements when he was arrested, defendant waived the issue of the witness’s comment on defendant’s post-arrest silence because he failed to move for a mistrial in the trial court. State v. Robinson, 848 So. 2d 642, 2003 La. App. LEXIS 1420 (May 14, 2003).

La. Code Crim. Proc. Ann. art. 841 requires an objection to be raised to an irregularity or error at the time of occurrence in order for a party to avail itself of such error after verdict. State v. M.M., 802 So. 2d 43, 2001 La. App. LEXIS 1932 (Aug. 29, 2001), writ denied by La. 2001-3370, 826 So. 2d 1121, 2002 La. LEXIS 2934 (La. Oct. 4, 2002).

Pursuant to La. Code Crim. Proc. Ann. art. 841, because defense counsel made no objection during voir dire examination either to the manner of questioning the prospective jurors or to the excuse of the jurors challenged for their views with respect to the death penalty, defendant waived review of irregularities in the selection of the jury. State v. Deruise, 802 So. 2d 1224, 2001 La. LEXIS 1022 (Apr. 3, 2001), writ of certiorari denied by 534 U.S. 926, 122 S. Ct. 283, 151 L. Ed. 2d 208, 2001 U.S. LEXIS 7084, 70 U.S.L.W. 3243 (2001).

Where defense counsel failed to object to certain statements made during closing argument by the prosecution in defendant’s murder and manslaughter trial, statements that referenced the case’s impact on the victim’s family, the issue of the propriety of the remarks was considered waived under La. Code Crim. Proc. Ann. art. 841. State v. Biagas, 754 So. 2d 1111, 2000 La. App. LEXIS 234 (Feb. 16, 2000), writ denied by La. 2000-0785, 772 So. 2d 120, 2000 La. LEXIS 2958 (La. Oct. 27, 2000).

The contention of a defendant who was convicted of second-degree murder, that he was denied due process when the trial court gave an allegedly erroneous instruction on provocation as it related to manslaughter, could not be considered; the court explained that under La. Code Crim. Proc. Ann. art. 841(A) defendant’s failure to contemporaneously object to an alleged error relating to jury instructions precluded review of the error. State v. Biagas, 754 So. 2d 1111, 2000 La. App. LEXIS 234 (Feb. 16, 2000), writ denied by La. 2000-0785, 772 So. 2d 120, 2000 La. LEXIS 2958 (La. Oct. 27, 2000).

Where defendant fails to object to the prosecution’s opening statements, defendant cannot complain of the error on appeal as the claim is not reviewable. State v. Rogers, 757 So. 2d 655, 1999 La. App. LEXIS 2697 (Sept. 24, 1999), writ denied by La. 1999-3526, 764 So. 2d 962, 2000 La. LEXIS 1861 (La. June 16, 2000).

La. Code Crim. Proc. Ann. art. 841 provides that where a defendant did not object to testimony prior to or during the trial, he is precluded from raising this issue as an error. State v. Green, 735 So. 2d 723, 1999 La. App. LEXIS 871 (Mar. 31, 1999), writ denied by La. 2000-2904, 795 So. 2d 323, 2001 La. LEXIS 2391 (La. Aug. 24, 2001).

A defendant’s failure to contemporaneously object to the dismissal of a prospective juror waived any Batson problems with the dismissal. State v. President, 715 So. 2d 745, 1998 La. App. LEXIS 1734 (July 20, 1998), writ denied by La. 98-2115, 729 So. 2d 590, 1998 La. LEXIS 3941 (La. Dec. 11, 1998), writ denied by La. 2001-1441, 798 So. 2d 114, 2001 La. LEXIS 2567 (La. Sept. 28, 2001), writ denied by La. 2001-0089, 798 So. 2d 109, 2001 La. LEXIS 2573 (La. Sept. 28, 2001).

Defendant’s failure to object to the trial court’s denial of his request for a recess to examine a transcript of the prior testimony of a witness waived the defendant’s right to appeal the trial court’s denial of his request for a recess. State v. McHenry, 711 So. 2d 404, 1998 La. App. LEXIS 752 (Apr. 9, 1998), writ denied by La. 99-0281, 745 So. 2d 615, 1999 La. LEXIS 1875 (La. June 18, 1999).

Where defendant’s counsel failed to object at trial, appellate review as to that issue was precluded by La. Code Crim. Proc. Ann. art. 841 and La. Code Evid. Ann. art. 103. State v. Nicholson, 703 So. 2d 173, 1997 La. App. LEXIS 2775 (Nov. 26, 1997), writ denied by La. 98-0014, 805 So. 2d 200, 1998 La. LEXIS 1112 (La. May 1, 1998).

Defendant’s conviction for distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967 was proper where defendant essentially waived the issue of alleged impermissible identification when he failed to raise the issue before the trial court. State v. Rodney, 676 So. 2d 1103, 1996 La. App. LEXIS 1399 (June 25, 1996).

Defendant failed to contemporaneously object under La. Code Crim. Proc. Ann. art. 841 to the trial court’s ruling that sustained the objection to defendant’s questioning of a lay witness, and was prevented from raising the issue on appeal. State v. Williams, 658 So. 2d 703, 1995 La. App. LEXIS 1155 (May 10, 1995), writ of certiorari denied by La. 95-2175, 666 So. 2d 1091, 1996 La. LEXIS 375 (La. Feb. 2, 1996).

Defendant’s argument that he had inadequate notice of sentencing and the information presented at the hearing and was therefore denied his rights to due process of the law was without permit pursuant to La. Code Crim. Proc. Ann. art. 841 because defendant did not object at the time of the occurrence and defense counsel participated in the sentencing hearing in a vigorous manner. State v. Berry, 630 So. 2d 1330, 1993 La. App. LEXIS 4005 (Dec. 30, 1993).

Defendant’s argument that the trial court erred in admitting inadmissible hearsay was without merit under La. Code Crim. Proc. Ann. art. 841 because no contemporaneous motion was made at trial. State v. Wolfe, 630 So. 2d 872, 1993 La. App. LEXIS 4004 (Dec. 30, 1993), writ of certiorari denied by La. 94-0448, 644 So. 2d 648, 1994 La. LEXIS 2498 (La. Oct. 28, 1994).

Although defense counsel did make an objection to remarks made by the prosecutor referring to the prosecutor’s use of the term blasphemy, defense counsel waived any error by failing to move for a mistrial, ask for an admonition, or enter a proper contemporaneous objection. State v. Hawkins, 633 So. 2d 301, 1993 La. App. LEXIS 3738 (Nov. 24, 1993).

Where closing arguments and jury instructions were not transcribed, but the court reporter certified that no objections were made by the defense, under La. Code Crim. Proc. Ann. art. 841 defendant waived his right to review a claim of erroneous statements by the prosecutor in closing argument, and, likewise, defendant waived a claim of an erroneous reasonable doubt jury charge, and neither claim was considered on appeal. State v. Johnson, 619 So. 2d 1102, 1993 La. App. LEXIS 1848 (May 13, 1993), writ of certiorari denied by 625 So. 2d 173, 1993 La. LEXIS 2771 (La. 1993).

In the State’s prosecution of defendant for armed robbery, defendant’s argument that his conviction was based upon rehearsed and perjurious witnesses failed on appeal under La. Code Crim. Proc. Ann. art. 841 where defendant had not contemporaneously objected to the issue at trial, and thereby waived that argument. State v. Bishop, 571 So. 2d 749, 1990 La. App. LEXIS 2854 (Dec. 5, 1990).

Because a defendant failed to comply with the requirements of La. Code Crim. Proc. Ann. art. 841 by making a specific objection at trial concerning portions of a videotaped confession allegedly containing other crimes evidence, any error in failing to excise such portions of the videotaped confession was waived and the argument would not be considered on appeal. State v. Daughtery, 563 So. 2d 1171, 1990 La. App. LEXIS 1531 (May 30, 1990), writ of certiorari denied by 569 So. 2d 980, 1990 La. LEXIS 2772 (La. 1990).

Where defendant and his counsel failed to object to the alleged arrest of a defense witness that allegedly took place in front of the jury, the objection was waived, pursuant to La. Code Crim. Proc. Ann. art. 841. State v. Williams, 554 So. 2d 141, 1989 La. App. LEXIS 2462 (Dec. 6, 1989), writ of certiorari denied by 560 So. 2d 21, 1990 La. LEXIS 888 (La. 1990).

Defendants waived any objection to the allegedly improper exclusion of blacks from the jury by failing to object at the time the jury was selected, an error that could not be raised for the first time on appeal. State v. Wilson, 524 So. 2d 1251, 1988 La. App. LEXIS 749 (Mar. 2, 1988).

Failure to raise a contemporaneous objection to a ruling from the trial court constituted a waiver of that objection on appeal, and when the defense acquiesces when the trial court sustains an objection to an examination of a witness, that objection is likewise waived. State v. Shoemaker, 488 So. 2d 1084, 1986 La. App. LEXIS 6766 (May 7, 1986), reversed by 500 So. 2d 385, 1987 La. LEXIS 8271 (La. 1987).

Defendant did not object to the sufficiency of notice at the trial, but instead raised the issue for the first time in the appellate court; because defendant failed to raise the issue timely in the trial court, under La. Code Crim. Proc. Ann. art. 841, defendant waived the right to raise the issue on appeal. State v. Trigueros, 485 So. 2d 568, 1986 La. App. LEXIS 6411 (Mar. 10, 1986).

Defendant waived his right to challenge the knowing and voluntary standard underlying his guilty plea under La. Code Crim. Proc. Ann. art. 841 on appeal, where he failed to raise the objection at trial. State v. Smith, 481 So. 2d 1388, 1986 La. App. LEXIS 5874 (Jan. 15, 1986).

In a murder and robbery trial, defendant’s argument concerning introduction of other crimes was invalid because the error was not complained of at the time of occurrence and therefore considered waived. State v. McGary, 479 So. 2d 620, 1985 La. App. LEXIS 10185 (Nov. 19, 1985).

Defendant waived his right to object to statements by prosecutor that referred to defendant as being the man at the scene of the crime and that asked the jury to place themselves in the victim’s position where defendant failed to request a new trial. State v. Coleman, 470 So. 2d 590, 1985 La. App. LEXIS 9752 (May 29, 1985).

Where the record reflected that defense counsel failed to object timely to remarks by the trial court as to evidence, the defendant had waived his right to raise this issue on appeal as per La. Code Crim. Proc. Ann. art. 841. State v. Johnson, 466 So. 2d 741, 1985 La. App. LEXIS 9335 (Mar. 12, 1985), writ of certiorari denied by 469 So. 2d 979, 1985 La. LEXIS 8878 (La. 1985).

Trial court did not err pursuant to La. Code Crim. Proc. Ann. art. 841 by sustaining the state’s hearsay objection to the testimony of two of defendant’s sisters regarding statements made by defendant because defendant failed to raise a contemporaneous objection, which constituted a waiver of the objection. State v. Pettaway, 450 So. 2d 1345, 1984 La. App. LEXIS 8675 (Apr. 30, 1984), review denied by 456 So. 2d 171, 1984 La. LEXIS 9630 (La. 1984).

Defendant was properly convicted of second-degree murder, even though the State violated La. Code Crim. Proc. Ann. art. 716 by failing to provide him with a transcript of grand jury testimony upon request for the purpose of impeaching State’s witnesses as permitted by La. Code Civ. Proc. Ann. art. 434(A); the error was not cause for reversal because defendant demonstrated no prejudice and failed to object, waiving any error under La. Code Civ. Proc. Ann. art. 841. State v. Willis, 438 So. 2d 605, 1983 La. App. LEXIS 8778 (June 29, 1983).

In a second-degree murder trial, the State erred by failing under La. Code Civ. Proc. Ann. art. 768 to notify defendant of its intent to use an inculpatory statement, i.e., defendant’s comment to a cell mate that he liked to settle arguments with guns, but defendant waived the issue by failing to object as required by La. Code Civ. Proc. Ann. art. 841. State v. Willis, 438 So. 2d 605, 1983 La. App. LEXIS 8778 (June 29, 1983).

Defendants’ failure to object to the invalid convictions at their respective multiple offender hearings did not amount to a waiver of the objection under La. Crim. Proc. Ann. art. 841; defendants attacked the constitutionality of two of the convictions used in the multiple offender proceedings, not the sentences that resulted from the proceedings. State ex rel. Becnel v. Blackburn, 410 So. 2d 1015, 1982 La. LEXIS 9864 (Jan. 25, 1982).

Under the provisions of La. Code Crim. Proc. Ann. art. 841, defendant waived his right to appeal regarding the admission of two State exhibits without a proper chain of custody being established because he failed to object in the trial court. State v. Darby, 403 So. 2d 44, 1981 La. LEXIS 8635 (June 22, 1981), writ of certiorari denied by 454 U.S. 1152, 102 S. Ct. 1022, 71 L. Ed. 2d 308, 1982 U.S. LEXIS 445, 50 U.S.L.W. 3548 (1982).

Where defendant was convicted of aggravated rape, he waived any objections to the alleged errors involving the admission of certain evidence by failing to timely object. State v. Miles, 402 So. 2d 644, 1981 La. LEXIS 8642 (June 22, 1981).

Where defendant did not object to the trial court allowing the State to question the defendant about his relationship with the victim’s mother, the objection was waived. State v. Prestridge, 399 So. 2d 564, 1981 La. LEXIS 8214 (May 20, 1981).

Pursuant to La. Code Crim. Proc. Ann. art. 841, defendant’s failure to object at trial to the detective’s statements concerning a codefendant’s oral statements prevented the court’s review of the error. State v. Provo, 396 So. 2d 1298, 1981 La. LEXIS 7630 (Apr. 6, 1981).

Pursuant to La. Code Crim. Proc. Ann. art. 841, because the defense presented the objection to no separate indictment having been filed against defendant’s accomplice as required after a severance for the first time until near the end of the trial, the objection was regarded as untimely. State v. Gardette, 352 So. 2d 212, 1977 La. LEXIS 6496 (Nov. 14, 1977).

Defendants failed to object to the introduction of two of the State’s exhibits at the time they were offered into evidence; this failure operated as a waiver of any complaint under La. Code Crim. Proc. Ann. art. 841. State v. Kinchen, 342 So. 2d 174, 1977 La. LEXIS 5381 (Jan. 24, 1977).

The contention of a defendant who was charged with aggravated rape, that his conviction needed to be set aside because the jury was “undoubtedly aware” of his proposed guilty plea and was prejudiced thereby when defendant decided against pleading guilty, was without merit; by failing to making a contemporaneous objection, defendant, pursuant to La. Code Crim. Proc. Ann. art. 841, waived his right to attack the judgment of conviction on grounds of any error in the proceedings. State v. Sledge, 340 So. 2d 205, 1976 La. LEXIS 5277 (Oct. 14, 1976).

Defendant was not entitled to a mistrial based upon the trial court’s failure to provide the jury with cautionary instructions concerning defendant’s removal from the courtroom for his continuous obstreperous behavior because his failure to request the instructions at the time had the effect of waiving the irregularity pursuant to La. Code Crim. Proc. Ann. art. 841. State v. Washington, 322 So. 2d 185, 1975 La. LEXIS 4162 (Nov. 3, 1975).

Supreme Court could not review defendant’s Witherspoon claim that his constitutional rights were violated because defendant did not object during the voir dire examination or when two jurors were excused for cause. State v. Watts, 320 So. 2d 146, 1975 La. LEXIS 4621 (Oct. 1, 1975), vacated in part by 428 U.S. 906, 96 S. Ct. 3214, 49 L. Ed. 2d 1212 (1976).

Under La. Code Crim. Proc. Ann. art. 841, defendant waived the right to avail himself of error in the excusal of prospective jurors who said they could not impose the death penalty because he entered an untimely objection only after other prospective jurors had been examined on voir dire and the court had recessed for lunch. State v. Landry, 262 LA. 32, 262 So. 2d 360, 1972 La. LEXIS 5906 (May 1, 1972).

An irregularity or error in the proceedings cannot be availed of after verdict unless it is objected to at the time of its occurrence and a bill of exceptions is reserved to the adverse ruling of the court on such objection. State v. Greff, 255 LA. 211, 230 So. 2d 81, 1969 La. LEXIS 3292 (Dec. 15, 1969).

Failure of defendants to object to their in-court identifications by the victims operated as a waiver of objection to their identifications in a police lineup in which they were not accompanied by counsel because, pursuant to La. Code Crim. Proc. Ann. art. 841, that issue could not have been raised for the first time after trial. State v. Miller, 254 LA. 73, 222 So. 2d 862, 1969 La. LEXIS 2941 (May 5, 1969), writ of certiorari denied by 396 U.S. 1021, 90 S. Ct. 592, 24 L. Ed. 2d 513, 1970 U.S. LEXIS 3392 (1970).

Defense counsel could not make a factual statement before the jury for the purpose of showing that the trial court had erred in refusing to give his requested special instruction because former La. Rev. Stat. Ann. § 15:391 (now La. Code Crim. Proc. Ann. art. 841) furnished no basis for defense counsel’s request. State v. Williams, 230 LA. 1059, 89 So. 2d 898, 1956 La. LEXIS 1488 (June 29, 1956).

•• Standards of Review

••• General Overview. — Reviewing court would not consider errors raised by a defendant where he did not preserve the errors raised by objection during the course of his trial for attempted second degree murder, since such errors did not constitute patent errors. State v. Thorne, 503 So. 2d 760, 1987 La. App. LEXIS 8848 (Mar. 4, 1987).

••• Harmless & Invited Errors

•••• General Overview. — Court minutes did not show any random allotment or assignment of defendant’s case, but the record also did not reflect any objection by defendant to the assignment of defendant’s case to the subject judge’s court which was fatal to defendant’s due process argument, and in any event, defendant failed to show any prejudice resulted, and any error was harmless. State v. Chatman, 855 So. 2d 875, 2003 La. App. LEXIS 2506 (Sept. 24, 2003), writ denied by La. 2003-2821, 867 So. 2d 685, 2004 La. LEXIS 556 (La. Feb. 13, 2004).

Where, even if a witness’s testimony was tainted, any error was harmless beyond a reasonable doubt, La. Code Crim. Proc. Ann. art. 841, where the jury had sufficient evidence in testimony of other witnesses and police officers to have found defendant guilty of attempted manslaughter. State v. Thomas, 747 So. 2d 610, 1999 La. App. LEXIS 2339 (Aug. 18, 1999), writ denied by La. 1999-2806, 759 So. 2d 90, 2000 La. LEXIS 1027 (La. Apr. 7, 2000).

••• Plain Error

•••• General Overview. — Although defense counsel failed to either object to remarks made by the trial judge and the prosecutor or make a motion for a mistrial in order to preserve the issues for review as required by La. Code Crim. Proc. Ann. art. 841(A), the issues were properly before the appellate court under a limited exception for cases where the prosecutor’s remarks during closing argument were extremely prejudicial or inflammatory and where defendant may have been denied his due process rights. State v. Davis, 726 So. 2d 500, 1999 La. App. LEXIS 154 (Jan. 26, 1999).

Though issues had not been preserved for appellate review, the state supreme court reviewed the record for any patent error as a matter of its policy and legislative mandate in capital cases. State v. Copeland, 419 So. 2d 899, 1982 La. LEXIS 11756 (Sept. 7, 1982).

EVIDENCE

• Authentication

•• Chain of Custody. — Under the provisions of La. Code Crim. Proc. Ann. art. 841, defendant waived his right to appeal regarding the admission of two State exhibits without a proper chain of custody being established because he failed to object in the trial court. State v. Darby, 403 So. 2d 44, 1981 La. LEXIS 8635 (June 22, 1981), writ of certiorari denied by 454 U.S. 1152, 102 S. Ct. 1022, 71 L. Ed. 2d 308, 1982 U.S. LEXIS 445, 50 U.S.L.W. 3548 (1982).

Defendant’s objections on chain of custody grounds to the admission of certain of the State’s exhibits consisting of the envelope containing heroin confiscated from defendant and related exhibits failed as defendant’s counsel did not object to two of the exhibits, which waived objection to their admission under La. Code Crim. Proc. Ann. art. 841, and a proper foundation was laid for the admission of the remaining exhibits. State v. Francis, 345 So. 2d 1120, 1977 La. LEXIS 5256 (Jan. 24, 1977).

• Competency

•• General Overview. — Because defendant did not lodge a contemporaneous objection after the trial court ruled the child was competent to testify at trial, the issue was not preserved for appellate review and the trial court would not address that assignment of error; even if it reviewed the issue, the trial court did not abuse its discretion in ruling that the child was competent to testify at trial. State v. Dickerson, 822 So. 2d 849, 2002 La. App. LEXIS 2161 (June 26, 2002), writ denied by La. 2002-2108, 837 So. 2d 627, 2003 La. LEXIS 1054 (La. Feb. 21, 2003).

• Demonstrative Evidence

•• General Overview. — Where a defendant’s objections at trial to videotaped testimony focused on the statutory requirements of La. Rev. Stat. Ann. § 15:440.5, not on the federal constitutional considerations, the defendant had not complied with the contemporaneous objection rule, La. Code Crim. Proc. Ann. art. 841, and an appellate court refused to review the defendant’s federal claims. State v. Marcantel, 756 So. 2d 366, 1999 La. App. LEXIS 3702 (Dec. 22, 1999), writ denied by La. 2000-0208, 766 So. 2d 1274, 2000 La. LEXIS 2350 (La. Aug. 31, 2000).

On appeal of his conviction for molestation of a juvenile, the defendant was precluded from challenging the trial court’s admission into evidence of sexually explicit photographs that were allegedly shown to the victim because the basis for the defendant’s contemporaneous objection under La. Code Crim. Proc. Ann. art. 841(A) differed from the basis for his argument on appeal. State v. Hillman, 613 So. 2d 1053, 1993 La. App. LEXIS 307 (Feb. 3, 1993), writ of certiorari denied by 617 So. 2d 1181, 1993 La. LEXIS 1776 (La. 1993).

•• Admissibility. — Trial court did not err in allowing into evidence the shirt defendant was wearing the night of the burglary, which had remnants of sheetrock dust on it, where defense counsel told the judge that he had no objection even though the state breached its duty to inform defendant of the intended use. State v. Sayles, 395 So. 2d 695, 1981 La. LEXIS 7314 (Mar. 2, 1981).

• Hearsay

•• Exceptions

••• General Overview. — Where defense counsel did not make a contemporaneous objection at trial to the introduction of hearsay evidence regarding the victim’s identification of defendant as the perpetrator of her purse snatching and even elicited the only such testimony on cross-examination, the issue of whether such hearsay evidence was improperly admitted was not preserved for review pursuant to La. Code Crim. Proc. Ann. art. 841. State v. Kirt, 657 So. 2d 775, 1995 La. App. LEXIS 1839 (June 29, 1995), writ denied by La. 95-2059, 690 So. 2d 10, 1997 La. LEXIS 627 (La. Mar. 7, 1997).

Where officer testified without objection that he received an anonymous tip on a hotline identifying defendant as the perpetrator of the shooting death, the alleged error was not preserved for review. State v. Duncan, 648 So. 2d 1090, 1994 La. App. LEXIS 3582 (Dec. 28, 1994), writ of certiorari denied by La. 95-0662, 657 So. 2d 1028, 1995 La. LEXIS 1820 (La. June 30, 1995), writ of certiorari denied by 516 U.S. 1148, 116 S. Ct. 1020, 134 L. Ed. 2d 99, 1996 U.S. LEXIS 1435, 64 U.S.L.W. 3575 (1996).

Where defendant’s counsel objected to a police officer’s testimony about the defendant’s statements, but did not specify that the basis of his objection was hearsay, the issue could not be considered because the basis for the objection was raised for the first time on appeal. State v. Green, 390 So. 2d 1253, 1980 La. LEXIS 9051 (Oct. 6, 1980).

••• Present Sense Impression

•••• General Overview. — Pursuant to La. Code Crim. Proc. Ann. art. 841, defendant was not denied the right to testimony which was part of the res gestae because he failed to object to the ruling that his mother’s testimony as to what the victim said to her on the afternoon of the alleged robbery would be hearsay, and no error was assigned at that time. State v. Klein, 351 So. 2d 1158, 1977 La. LEXIS 6738 (Nov. 14, 1977).

••• Spontaneous Statements

•••• Criminal Trials. — Although defendant’s new ground for objection to the exclusion of a witness’s testimony was not raised at trial and under La. Code Crim. Proc. Ann. art. 841 was not ordinarily subject to consideration on appeal, the court nevertheless considered his argument because the court’s decision forming the basis thereof was not available to him at the time of trial. State v. Trahan, 576 So. 2d 1, 1990 La. LEXIS 1028 (Apr. 30, 1990).

•• Exemptions

••• Confessions

•••• General Overview. — In a criminal prosecution for armed robbery, defendant failed to preserve any error concerning the trial court’s admission of inculpatory statements he made to police because he made no objection at trial. State v. Weaver, 873 So. 2d 909, 2004 La. App. LEXIS 1180 (May 12, 2004).

In a second-degree murder trial, the State erred by failing under La. Code Civ. Proc. Ann. art. 768 to notify defendant of its intent to use an inculpatory statement, i.e., defendant’s comment to a cell mate that he liked to settle arguments with guns, but defendant waived the issue by failing to object as required by La. Code Civ. Proc. Ann. art. 841. State v. Willis, 438 So. 2d 605, 1983 La. App. LEXIS 8778 (June 29, 1983).

• Inferences & Presumptions

•• Presumptions

••• General Overview. — In the context of an alleged erroneous presumption, the proper method of preserving such an issue of law for appellate review is to request the judge to charge himself before the verdict as to the disputed issue of law, as provided for in La. Code Crim. Proc. Ann. art. 781, and to object to it if it is incorrect, under La. Code Crim. Proc. Ann. art. 841, or if the trial court refuses to give a special charge correctly stating the law, under La. Code Crim. Proc. Ann. art. 807. State v. Strickland, 398 So. 2d 1062, 1981 La. LEXIS 8059 (May 18, 1981).

• Privileges

•• Marital Privileges

••• General Overview. — Spousal privilege issue was not preserved for review where the defense counsel did not object to the testimony offered by a defendant’s wife, and he cross-examined her about the contents of conversations she had with her husband. State v. Capano, 466 So. 2d 649, 1985 La. App. LEXIS 8469 (Mar. 11, 1985).

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor. — Trial court did not err in denying defendant’s motion for a mistrial because (1) any prejudice that might have resulted from a detective’s statements was attributable to defendant’s tardy objection and (2) the trial court sustained defendant’s untimely objection anyway, ruled the statements were inadmissible hearsay, withdrew the previously admitted photographic lineup, and admonished the jury to disregard all of the contested evidence, which cured any prejudice. State v. Herron, 879 So. 2d 778, 2004 La. App. LEXIS 1257 (May 14, 2004).

Appellate court would not review defendant’s claim that the trial court erred by allowing a state’s witness to testify to hearsay statements obtained from the questioning of a co-defendant who implicated defendant in the crime; defendant neither requested nor was denied an admonition to disregard or a mistrial, therefore, the error was not preserved for review. State v. Weaver, 873 So. 2d 909, 2004 La. App. LEXIS 1180 (May 12, 2004).

Where defendant never objected at his trial for sexually abusing his daughter to the admissibility under Daubert of expert testimony relating to delayed disclosure, under La. Code Crim. Proc. Ann. art. 841(A) defendant failed to preserve the right to appellate review of the trial court’s alleged error of failing to evaluate the admissibility of such testimony under the Daubert standard. State v. Torregano, 875 So. 2d 842, 2004 La. App. LEXIS 1157 (May 11, 2004).

Defendant waived the Prieur hearing twice, first when counsel agreed to defer a hearing on the other crimes evidence until the evidence was proffered, and second, when defendant was given the chance to object to the evidence, and did not do so; accordingly, even if it was error to admit the evidence, it could not be availed of after the verdict had been rendered. State v. Chatman, 855 So. 2d 875, 2003 La. App. LEXIS 2506 (Sept. 24, 2003), writ denied by La. 2003-2821, 867 So. 2d 685, 2004 La. LEXIS 556 (La. Feb. 13, 2004).

Where defendant failed to object to a a statement offered by prosecution from a police detective, who commented on defendant’s silence after receiving Miranda warnings, the alleged error was not preserved for appellate review. State v. Bradford, 846 So. 2d 880, 2003 La. App. LEXIS 1252 (Apr. 23, 2003), writ denied by La. 2003-1410, 860 So. 2d 1133, 2003 La. LEXIS 3568 (La. Nov. 26, 2003).

Where defendant’s counsel failed to comply with La. Code Crim. Proc. Ann. art. 841(A) by making known the grounds for an objection to the admission of rifles, ammunition, drug paraphernalia, and drugs that were taken from a residence that defendant was arrested in front of after allegedly buying one rock of cocaine there, defendant was barred from raising the issue on appeal. State v. Briscoe, 779 So. 2d 30, 2001 La. App. LEXIS 156 (Jan. 17, 2001), writ denied by La. 2001-0996, 826 So. 2d 1113, 2002 La. LEXIS 2902 (La. Oct. 4, 2002).

Where there was no defense objection to a trial court’s ruling excluding a question, the issue was not preserved for appellate review. State v. Hotoph, 750 So. 2d 1036, 1999 La. App. LEXIS 3155 (Nov. 10, 1999), writ denied by La. 2000-0150, 765 So. 2d 1066, 2000 La. LEXIS 2106 (La. June 30, 2000), writ denied by La. 1999-3477, 765 So. 2d 1062, 2000 La. LEXIS 2116 (La. June 30, 2000).

Where a defendant had not objected to the testimony of a forensic pathologist regarding the location of the wounds suffered by a victim pursuant to La. Code Crim. Proc. Ann. art. 841, any issue concerning the admission of the testimony could not be considered on appeal. State v. Knowles, 598 So. 2d 430, 1992 La. App. LEXIS 992 (Apr. 8, 1992).

Although a trial court erred in ruling without reasons or argument on many evidentiary questions, thus depriving a defendant of the right to preserve the errors for appellate review, the defendant’s attorney failed to make his objection known to the court, and unless an objection and the reasons therefor were timely made, an error in the court’s ruling was considered waived. State v. Roy, 502 So. 2d 265, 1987 La. App. LEXIS 8622 (Feb. 4, 1987), writ denied by 506 So. 2d 110, 1987 La. LEXIS 9171 (La. 1987).

In accordance with La. Code Crim. Proc. Ann. art. 841, courts have consistently held that an irregularity or error in the proceedings cannot be availed of after verdict unless it is objected to at the time of its occurrence. State v. Matthews, 354 So. 2d 552, 1978 La. LEXIS 5270 (Jan. 30, 1978).

•• Judicial Intervention in Trials

••• Comments by Judges

•••• General Overview. — In a drug possession trial, the trial court’s remark to the jury that the “only thing of value” in the evidence was the packet of cocaine did not imply the judge’s opinion as to how the jury should find on the merits but rather explained why the cocaine was not made available to jurors during deliberations; defendant also failed to make a contemporaneous objection to preserve the issue for appeal as required by La. Code Crim. Proc. Ann. art. 841. State v. Gultry, 471 So. 2d 804, 1985 La. App. LEXIS 8867 (May 13, 1985).

•• Objections & Offers of Proof

••• General Overview. — In a criminal prosecution for armed robbery, defendant failed to preserve any error concerning the trial court’s admission of inculpatory statements he made to police because he made no objection at trial. State v. Weaver, 873 So. 2d 909, 2004 La. App. LEXIS 1180 (May 12, 2004).

As defendant failed to object about the prosecutor’s comment that defendant did not intend to testify, the appellate court would not consider that error on appeal. State v. Ceasar, 856 So. 2d 236, 2003 La. App. LEXIS 2809 (Oct. 9, 2003), writ denied by La. 2004-0782, 896 So. 2d 55, 2005 La. LEXIS 614 (La. Mar. 11, 2005).

In a robbery case, defendant’s motion to recuse was in writing, and therefore, the contemporaneous objection rule was not applicable. State v. Page, 837 So. 2d 165, 2003 La. App. LEXIS 83 (Jan. 28, 2003), writ denied by La. 2003-0951, 857 So. 2d 517, 2003 La. LEXIS 3286 (La. Nov. 7, 2003).

Defendant did not object to any instance where prosecutor inquired whether the newspaper articles, that the jurors had improperly read during the trial, affected their verdicts; thus, the issue was not preserved for appellate review. State v. Rodriguez, 839 So. 2d 106, 2003 La. App. LEXIS 33 (Jan. 14, 2003), writ denied by La. 2003-0482, 845 So. 2d 1061, 2003 La. LEXIS 1775 (La. May 30, 2003), writ of certiorari denied by 540 U.S. 972, 124 S. Ct. 444, 157 L. Ed. 2d 321, 2003 U.S. LEXIS 7807, 72 U.S.L.W. 3281 (2003).

La. Code Crim. Proc. Ann. art. 841(A) requires that a defendant make known the grounds for defendant’s objection, and defendant is limited on appeal to those grounds articulated at trial; defendant failed to preserve for review any claim that the trial court erred in permitting a tape of an officer-needs-assistance radio call to be played because it was irrelevant. State v. Clark, 828 So. 2d 1173, 2002 La. App. LEXIS 3048 (Sept. 25, 2002), writ denied by La. 2002-2642, 840 So. 2d 567, 2003 La. LEXIS 886 (La. Mar. 28, 2003).

Because defendant did not lodge a contemporaneous objection after the trial court ruled the child was competent to testify at trial, the issue was not preserved for appellate review and the trial court would not address that assignment of error; even if it reviewed the issue, the trial court did not abuse its discretion in ruling that the child was competent to testify at trial. State v. Dickerson, 822 So. 2d 849, 2002 La. App. LEXIS 2161 (June 26, 2002), writ denied by La. 2002-2108, 837 So. 2d 627, 2003 La. LEXIS 1054 (La. Feb. 21, 2003).

Defendant did not object to the introduction of cocaine or a videotape during his trial for cocaine distribution; the issues were not preserved for review and were not considered on his appeal. State v. Payne, 777 So. 2d 555, 2000 La. App. LEXIS 3348 (Dec. 13, 2000), writ denied by La. 2001-0118, 802 So. 2d 626, 2001 La. LEXIS 3240 (La. Nov. 21, 2001).

Where defendant failed to make a contemporaneous objection at the time of the alleged error as required by La. Code Crim. Proc. Ann. art. 841(A), the issue of whether the trial court erroneously allowed the State to introduce evidence of other crimes was not reviewable on appeal. State v. Walker, 775 So. 2d 484, 2000 La. App. LEXIS 2609 (Oct. 25, 2000), affirmed in part and vacated in part by La. 00-3200, 799 So. 2d 461, 2001 La. LEXIS 2859 (La. Oct. 16, 2001).

Where defendant failed to object to an officer’s hearsay testimony, he was precluded from raising that issue on appeal, pursuant to La. Code Crim. Proc. Ann. art. 841(A). State v. Marshall, 774 So. 2d 244, 2000 La. App. LEXIS 2507 (Aug. 30, 2000), writ denied by La. 2000-3038, 799 So. 2d 1149, 2001 La. LEXIS 3910 (La. Oct. 26, 2001).

Where a defendant’s objections at trial to videotaped testimony focused on the statutory requirements of La. Rev. Stat. Ann. § 15:440.5, not on the federal constitutional considerations, the defendant had not complied with the contemporaneous objection rule, La. Code Crim. Proc. Ann. art. 841, and an appellate court refused to review the defendant’s federal claims. State v. Marcantel, 756 So. 2d 366, 1999 La. App. LEXIS 3702 (Dec. 22, 1999), writ denied by La. 2000-0208, 766 So. 2d 1274, 2000 La. LEXIS 2350 (La. Aug. 31, 2000).

Where there was no defense objection to a trial court’s ruling excluding a question, the issue was not preserved for appellate review. State v. Hotoph, 750 So. 2d 1036, 1999 La. App. LEXIS 3155 (Nov. 10, 1999), writ denied by La. 2000-0150, 765 So. 2d 1066, 2000 La. LEXIS 2106 (La. June 30, 2000), writ denied by La. 1999-3477, 765 So. 2d 1062, 2000 La. LEXIS 2116 (La. June 30, 2000).

Where a defendant did not make a contemporaneous objection to remarks by a prosecutor during closing argument, as required by La. Code Crim. Proc. Ann. art. 841(A), the issue was not properly before an appellate court and the appellate court did not find that the remarks rose to the level of extremely prejudicial and inflammatory so as to warrant reversal. State v. Hotoph, 750 So. 2d 1036, 1999 La. App. LEXIS 3155 (Nov. 10, 1999), writ denied by La. 2000-0150, 765 So. 2d 1066, 2000 La. LEXIS 2106 (La. June 30, 2000), writ denied by La. 1999-3477, 765 So. 2d 1062, 2000 La. LEXIS 2116 (La. June 30, 2000).

Where counsel for a defendant did not object to the ruling that the defendant could model for the jury the clothing allegedly worn during the commission of a crime, on the ground that the probative value of such evidence was substantially outweighed by the danger of unfair prejudice, the defendant was precluded from arguing that ground on appeal. State v. Brooks, 758 So. 2d 814, 1999 La. App. LEXIS 2257 (July 21, 1999), writ denied by La. 1999-2519, 755 So. 2d 247, 2000 La. LEXIS 744 (La. Feb. 25, 2000).

La. Code Crim. Proc. Ann. art. 841 provides that an irregularity of error cannot be availed of after verdict unless it was objected to at the time of occurrence; where neither party requested sequestration, the court did not on its own motion order sequestration of the witnesses, and there was no objection as to a violation of sequestration at the time the witness testified, there is no error. State v. Bratton, 742 So. 2d 896, 1999 La. App. LEXIS 1889 (June 16, 1999).

Purpose of contemporaneous objection rule is to put the trial judge on notice of an alleged irregularity so that the judge may cure the problem and prevent the defendant from gambling for a favorable verdict and then resorting to appeal on errors that might easily have been corrected by an objection. State v. Rochon, 733 So. 2d 624, 1999 La. App. LEXIS 550 (Mar. 10, 1999).

One exception to the contemporaneous objection rule is a claim of improper statements made by the prosecution during closing arguments; the standard for reversal for improper comments of the prosecutor is if the summation was so extremely inflammatory and prejudicial that allowing the verdict to stand would seriously affect the fairness, integrity, or public reputation of judicial proceedings. State v. Rochon, 733 So. 2d 624, 1999 La. App. LEXIS 550 (Mar. 10, 1999).

Relevancy or the prejudice of witness testimony is not one of the limited exceptions to the contemporaneous objection rule. State v. Rochon, 733 So. 2d 624, 1999 La. App. LEXIS 550 (Mar. 10, 1999).

Where defense counsel did not make a contemporaneous objection at trial to the introduction of hearsay evidence regarding the victim’s identification of defendant as the perpetrator of her purse snatching and even elicited the only such testimony on cross-examination, the issue of whether such hearsay evidence was improperly admitted was not preserved for review pursuant to La. Code Crim. Proc. Ann. art. 841. State v. Kirt, 657 So. 2d 775, 1995 La. App. LEXIS 1839 (June 29, 1995), writ denied by La. 95-2059, 690 So. 2d 10, 1997 La. LEXIS 627 (La. Mar. 7, 1997).

On appeal of his conviction for molestation of a juvenile, the defendant was precluded from challenging the trial court’s admission into evidence of sexually explicit photographs that were allegedly shown to the victim because the basis for the defendant’s contemporaneous objection under La. Code Crim. Proc. Ann. art. 841(A) differed from the basis for his argument on appeal. State v. Hillman, 613 So. 2d 1053, 1993 La. App. LEXIS 307 (Feb. 3, 1993), writ of certiorari denied by 617 So. 2d 1181, 1993 La. LEXIS 1776 (La. 1993).

Where defendant presented his motion for a mistrial after each individual member of the jury had been sworn, he waived his Batson challenge to the State’s exercise of its peremptory challenges on the ground that his objections were not made in a timely manner under La. Code Crim. Proc. Ann. art. 841(A); contemporaneous objection was required so that the trial court could determine if the challenge was racially motivated and to avoid a mistrial. State v. Aubrey, 609 So. 2d 1183, 1992 La. App. LEXIS 3777 (Dec. 9, 1992).

Where a defendant had not objected to the testimony of a forensic pathologist regarding the location of the wounds suffered by a victim pursuant to La. Code Crim. Proc. Ann. art. 841, any issue concerning the admission of the testimony could not be considered on appeal. State v. Knowles, 598 So. 2d 430, 1992 La. App. LEXIS 992 (Apr. 8, 1992).

Where defense counsel did not object at trial to the admission of evidence, given the provisions of La. Code Crim. Proc. Ann. art. 841, any error could not be availed of after verdict. State v. McNair, 597 So. 2d 1096, 1992 La. App. LEXIS 1002 (Apr. 8, 1992), writ of certiorari denied by 605 So. 2d 1113, 1992 La. LEXIS 2979 (La. 1992).

Where defense counsel did not object when a trial court told a jury the responsive verdicts, nor did he object when the verdict was read, or when the jury was polled, given the provisions of La. Code Crim. Proc. Ann. art. 841, his claim, that the verdict was not in proper former, could not be considered on appeal. State v. McNair, 597 So. 2d 1096, 1992 La. App. LEXIS 1002 (Apr. 8, 1992), writ of certiorari denied by 605 So. 2d 1113, 1992 La. LEXIS 2979 (La. 1992).

Defendant’s conviction for driving while intoxicated was upheld where he failed to preserve evidentiary objections as per La. Code Evid. Ann. art. 103(A)(1), La. Code Crim. Proc. Ann. art. 841, and even for patent error under La. Code Crim. Proc. Ann. art. 920. State v. Jones, 588 So. 2d 805, 1991 La. App. LEXIS 2811 (Oct. 30, 1991).

Because a defendant failed to comply with the requirements of La. Code Crim. Proc. Ann. art. 841 by making a specific objection at trial concerning portions of a videotaped confession allegedly containing other crimes evidence, any error in failing to excise such portions of the videotaped confession was waived and the argument would not be considered on appeal. State v. Daughtery, 563 So. 2d 1171, 1990 La. App. LEXIS 1531 (May 30, 1990), writ of certiorari denied by 569 So. 2d 980, 1990 La. LEXIS 2772 (La. 1990).

In a simple burglary trial, the arresting detective’s unsolicited mention of defendant’s possession of marijuana did not constitute inadmissible “other crimes” evidence or violate La. Code Crim. Proc. Ann. art. 720, which required the State to give defendant prior notice of its intent to use other crimes evidence; furthermore, defendant failed to contemporaneously object as required by La. Code Crim. Proc. Ann. art. 841. State v. McGuire, 560 So. 2d 545, 1990 La. App. LEXIS 868 (Apr. 10, 1990), writ of certiorari denied by 565 So. 2d 941, 1990 La. LEXIS 1984 (La. 1990).

During his trial for murder, the defendant’s failure to object to a State prosecutor’s questioning of a witness regarding his response to Miranda warnings precluded him from raising the issue on appeal pursuant to the contemporaneous objection rule under La. Code Crim. Proc. Ann. art. 841. State v. Hilburn, 512 So. 2d 497, 1987 La. App. LEXIS 9845 (June 23, 1987), writ of certiorari denied by 515 So. 2d 444, 1987 La. LEXIS 10727 (La. 1987).

Although a trial court erred in ruling without reasons or argument on many evidentiary questions, thus depriving a defendant of the right to preserve the errors for appellate review, the defendant’s attorney failed to make his objection known to the court, and unless an objection and the reasons therefor were timely made, an error in the court’s ruling was considered waived. State v. Roy, 502 So. 2d 265, 1987 La. App. LEXIS 8622 (Feb. 4, 1987), writ denied by 506 So. 2d 110, 1987 La. LEXIS 9171 (La. 1987).

Repeated efforts of defense counsel to offer defendant’s testimony concerning his version of the events and declarations made before, during and after the transfers of marijuana over prosecution objections, and defense counsel’s assertion of the grounds for admissibility, although not clearly articulated, were sufficient to amount to a contemporaneous objection under La. Code Crim. Proc. Ann. art. 841. State v. Shoemaker, 500 So. 2d 385, 1987 La. LEXIS 8271 (Jan. 12, 1987).

Defendant did not object to the sufficiency of notice at the trial, but instead raised the issue for the first time in the appellate court; because defendant failed to raise the issue timely in the trial court, under La. Code Crim. Proc. Ann. art. 841, defendant waived the right to raise the issue on appeal. State v. Trigueros, 485 So. 2d 568, 1986 La. App. LEXIS 6411 (Mar. 10, 1986).

By failing to object to alleged errors at trial, pursuant to La. Code Crim. Proc. Ann. art. 841, a defendant failed to preserve the issues for appellate review. State v. Franks, 483 So. 2d 224, 1986 La. App. LEXIS 6038 (Feb. 5, 1986), writ of certiorari denied by 488 So. 2d 196, 1986 La. LEXIS 6358 (La. 1986).

Pursuant to La. Code Crim. Proc. Ann. art. 841, defendant was not allowed, on appeal, to challenge the admission of the victim’s rebuttal testimony that defendant’s mother told the victim that defendant should have stabbed her because defendant failed to make a contemporaneous objection to the mother’s cross-examination in which she denied making the statement. State v. Callis, 466 So. 2d 477, 1985 La. App. LEXIS 8527 (Jan. 14, 1985), writ of certiorari denied by 470 So. 2d 126, 1985 La. LEXIS 8939 (La. 1985).

Defendant’s assignment of error on appeal from his conviction for second degree murder alleging that it was reversible error to admit testimony from the victim’s boyfriend that the victim told him that defendant had called her on the telephone was without merit because defendant failed to object to the testimony at the time of trial. State v. Moran, 451 So. 2d 48, 1984 La. App. LEXIS 8763 (May 10, 1984), writ of certiorari denied by 456 So. 2d 165, 1984 La. LEXIS 9601 (La. 1984).

Where polygraph tests were inadmissible, testimony about a polygraph test was properly excluded, and a defendant’s objection that the state raised the issue first could not be considered on appeal; the objection was not made when the results were excluded. State v. Pendergist, 444 So. 2d 306, 1983 La. App. LEXIS 10008 (Dec. 22, 1983), writ of certiorari denied by 447 So. 2d 1068, 1984 La. LEXIS 8603 (La. 1984).

In defendant’s trial for negligent injuring, defendant did not preserve for review his claim that the trial court erred by admitting the results of his intoximeter test, where defendant’s counsel objected to the admission and then withdrew the objection. State v. Reynolds, 436 So. 2d 1275, 1983 La. App. LEXIS 8809 (June 28, 1983).

Where defense counsel acquiesces when the trial court sustains the State’s objection to examination of a witness, that objection is waived. La. Code Crim. Proc. Ann. art. 841. State v. Huizar, 414 So. 2d 741, 1982 La. LEXIS 11002 (May 17, 1982).

Defendant did not object during his trial for driving while intoxicated to the admission of his blood alcohol test results on the ground that the rules governing the maintenance of the testing equipment were legally insufficient, although he did object on other grounds; his assignment of error based on the rules’ alleged insufficiency was, therefore, not preserved for appellate review. State v. Morrison, 392 So. 2d 1037, 1980 La. LEXIS 9505 (Dec. 15, 1980).

Pursuant to La. Code Crim. Proc. Ann. art. 841, because the defense failed to properly allege in the trial court that the State’s evidence was insufficient to sustain defendants’ convictions it could not be properly treated on appeal. State v. Sandifer, 359 So. 2d 990, 1978 La. LEXIS 5335 (June 19, 1978).

In defendant’s trial for carnal knowledge of a juvenile, defendant waived his complaint that the trial court improperly permitted the State to question the victim about her acts of sexual intercourse with defendant in addition to those acts with which defendant was charged, where defendant did not object to the State’s first question on this issue. State v. Sepulvado, 359 So. 2d 137, 1978 La. LEXIS 5949 (May 22, 1978).

The contention of a defendant convicted of attempted aggravated rape and attempted second degree murder, that the trial court erred in overruling his objection to an allegedly inflammatory question propounded to a state witness on direct examination, concerning where the witness taught school, was without merit; under La. Code Crim. Proc. Ann. art. 841, defendant could not avail himself of an alleged error on appeal where he failed to make known to the trial judge the basis for his objection. State v. Dupar, 353 So. 2d 272, 1977 La. LEXIS 6794 (Dec. 19, 1977).

Appellate court could not consider defendant’s contention that error was committed by the trial court when he was not allowed to poll the jury because no request for a polling was made and defendant made no contemporaneous objection to the lack of a polling. State v. Phillips, 337 So. 2d 1157, 1976 La. LEXIS 4438 (Oct. 6, 1976).

Defendant’s contention that he was deprived of a fair trial because his single appointed counsel was opposed by two more experienced state attorneys did not present an issue reviewable on appeal because no objection was made before or during the trial. State v. Andrews, 337 So. 2d 1175, 1976 La. LEXIS 5190 (Oct. 6, 1976).

Defendant could not object on appeal to a reference to a prior conviction by the prosecutor in closing argument during his marijuana distribution trial because he did not object at the time of the occurrence; in any event, the reference was proper because the prior conviction had already been admitted for the purpose of impeaching defendant’s testimony. State v. Brown, 337 So. 2d 484, 1976 La. LEXIS 4387 (Sept. 13, 1976).

Appellate court could not consider grounds in support of defendant’s objection to a prosecutor’s question to a witness concerning prior convictions that were not raised in the trial court. State v. Richardson, 337 So. 2d 210, 1976 La. LEXIS 4395 (Sept. 13, 1976).

Where defendant failed to contemporaneously object to certain alleged trial errors, defendant waived his right to attack the judgment or conviction on the basis of those errors. State v. Charles, 326 So. 2d 335, 1976 La. LEXIS 5131 (Jan. 19, 1976).

Defendants stated the proper ground for their objection to the admission of their confessions contained in an affidavit in support of a search warrant when all of the following indicated their objection on that ground: the bill of exceptions, the trial judge’s opinion and defendants’ application for a new trial. State v. Lucien, 323 So. 2d 784, 1975 La. LEXIS 4179 (Dec. 8, 1975).

•• Rulings on Evidence. — In a simple burglary trial, the arresting detective’s unsolicited mention of defendant’s possession of marijuana did not constitute inadmissible “other crimes” evidence or violate La. Code Crim. Proc. Ann. art. 720, which required the State to give defendant prior notice of its intent to use other crimes evidence; furthermore, defendant failed to contemporaneously object as required by La. Code Crim. Proc. Ann. art. 841. State v. McGuire, 560 So. 2d 545, 1990 La. App. LEXIS 868 (Apr. 10, 1990), writ of certiorari denied by 565 So. 2d 941, 1990 La. LEXIS 1984 (La. 1990).

Although a trial court erred in ruling without reasons or argument on many evidentiary questions, thus depriving a defendant of the right to preserve the errors for appellate review, the defendant’s attorney failed to make his objection known to the court, and unless an objection and the reasons therefor were timely made, an error in the court’s ruling was considered waived. State v. Roy, 502 So. 2d 265, 1987 La. App. LEXIS 8622 (Feb. 4, 1987), writ denied by 506 So. 2d 110, 1987 La. LEXIS 9171 (La. 1987).

• Relevance

•• General Overview. — Although defendant did not raise the argument that his prior conviction was stale, remote, and irrelevant at trial, which was required under La. Code Crim. Proc. Ann. art. 81 in order for the court to review the alleged error, the court reviewed the alleged error anyway and determined that it was without merit, as a span of two years and three months since a prior crime was not remote. State v. Spencer, 683 So. 2d 1326, 1996 La. App. LEXIS 2654 (Nov. 6, 1996), writ of certiorari denied by La. 96-2938, 693 So. 2d 773, 1997 La. LEXIS 1650 (La. May 9, 1997).

•• Character Evidence. — Defendant was unable to challenge on appeal the admissibility of bad character evidence against him, because he failed to object to that testimony at trial as required by La. Code Crim. Proc. Ann. art. 841. State v. Bell, 543 So. 2d 965, 1989 La. App. LEXIS 619 (Apr. 13, 1989).

•• Prior Acts, Crimes & Wrongs. — Defendant waived the Prieur hearing twice, first when counsel agreed to defer a hearing on the other crimes evidence until the evidence was proffered, and second, when defendant was given the chance to object to the evidence, and did not do so; accordingly, even if it was error to admit the evidence, it could not be availed of after the verdict had been rendered. State v. Chatman, 855 So. 2d 875, 2003 La. App. LEXIS 2506 (Sept. 24, 2003), writ denied by La. 2003-2821, 867 So. 2d 685, 2004 La. LEXIS 556 (La. Feb. 13, 2004).

Co-defendant testified that co-defendant went to defendant’s home on the date of the officers’ search to purchase cocaine and that co-defendant had obtained cocaine from defendant over the years but because defendant did not object to co-defendant’s testimony at trial, the issue could not be raised for the first time on appeal according to La. Code Crim. Proc. Ann. art. 841 and the motion for mistrial was proper denied; even if the issue was preserved for appeal, defense counsel elicited the same testimony in cross-examining co-defendant. State v. Major, 829 So. 2d 625, 2002 La. App. LEXIS 3059 (Oct. 2, 2002), writ denied by La. 2003-0267, 866 So. 2d 825, 2004 La. LEXIS 666 (La. Feb. 20, 2004).

Defendant’s objection, without stated grounds, to sheriff’s testimony that sheriff had informed defendant’s mother, upon execution of search warrant at her home, that defendant was “selling narcotics out of her residence,” was subject to the contemporaneous objection rule of La. Code Crim. Proc. Ann. art. 841, which is applicable to evidence of “other crimes.” State v. Odoms, 815 So. 2d 224, 2002 La. App. LEXIS 876 (Mar. 26, 2002), writ denied by La. 2002-1185, 829 So. 2d 1037, 2002 La. LEXIS 3505 (La. Nov. 22, 2002).

Where defendant failed to make a contemporaneous objection at the time of the alleged error as required by La. Code Crim. Proc. Ann. art. 841(A), the issue of whether the trial court erroneously allowed the State to introduce evidence of other crimes was not reviewable on appeal. State v. Walker, 775 So. 2d 484, 2000 La. App. LEXIS 2609 (Oct. 25, 2000), affirmed in part and vacated in part by La. 00-3200, 799 So. 2d 461, 2001 La. LEXIS 2859 (La. Oct. 16, 2001).

Where defense counsel did not object to a robbery participant’s other-crimes testimony about defendant’s cocaine usage on the date of the robberies, defendant was barred procedurally from advancing his claim that the evidence was improperly admitted. State v. Fontenot, 618 So. 2d 915, 1993 La. App. LEXIS 1684 (Apr. 23, 1993), writ of certiorari denied by 623 So. 2d 1332, 1993 La. LEXIS 2486 (La. 1993).

Because a defendant failed to comply with the requirements of La. Code Crim. Proc. Ann. art. 841 by making a specific objection at trial concerning portions of a videotaped confession allegedly containing other crimes evidence, any error in failing to excise such portions of the videotaped confession was waived and the argument would not be considered on appeal. State v. Daughtery, 563 So. 2d 1171, 1990 La. App. LEXIS 1531 (May 30, 1990), writ of certiorari denied by 569 So. 2d 980, 1990 La. LEXIS 2772 (La. 1990).

Defense counsel objected to cross examination of defense expert concerning defendant’s illegal possession of prescription drugs but counsel did not state a basis for the objection, no admonition was requested until after the expert’s testimony was completed and the defense rested, and no mistrial was requested; thus, defendant’s objection did not comply with La. Code Crim. Proc. Ann. art. 841 and defendant could not later raise the objection for the first time on appeal. State v. Breaux, 546 So. 2d 1352, 1989 La. App. LEXIS 1370 (June 28, 1989).

In a robbery trial, where defendant failed to object to the testimony of a police officer that defendant had a previous arrest, the matter was not preserved for appellate review pursuant to La. Code Crim. Proc. Ann. art. 841. State v. Williams, 341 So. 2d 370, 1976 La. LEXIS 4296 (Dec. 13, 1976).

• Scientific Evidence

•• Blood Alcohol. — Defendant did not object during his trial for driving while intoxicated to the admission of his blood alcohol test results on the ground that the rules governing the maintenance of the testing equipment were legally insufficient, although he did object on other grounds; his assignment of error based on the rules’ alleged insufficiency was, therefore, not preserved for appellate review. State v. Morrison, 392 So. 2d 1037, 1980 La. LEXIS 9505 (Dec. 15, 1980).

•• Polygraphs. — Where polygraph tests were inadmissible, testimony about a polygraph test was properly excluded, and a defendant’s objection that the state raised the issue first could not be considered on appeal; the objection was not made when the results were excluded. State v. Pendergist, 444 So. 2d 306, 1983 La. App. LEXIS 10008 (Dec. 22, 1983), writ of certiorari denied by 447 So. 2d 1068, 1984 La. LEXIS 8603 (La. 1984).

• Testimony

•• Credibility

••• Impeachment

•••• Bias, Motive & Prejudice. — Where defendant sought access to the rap sheets of two witnesses for impeachment, his failure to object to the court’s denial of access constituted a failure to preserve the issue for review. State v. Powell, 671 So. 2d 493, 1995 La. App. LEXIS 2743 (Oct. 6, 1995), writ of certiorari denied by La. 95-2710, 667 So. 2d 529, 1996 La. LEXIS 438 (La. Feb. 9, 1996).

Defendant’s failure to move for a mistrial after the state asked him about other times when he had slapped the victim constituted a waiver of the error. State v. Simon, 617 So. 2d 153, 1993 La. App. LEXIS 1490 (Apr. 7, 1993).

Defendant could not object on appeal to a reference to a prior conviction by the prosecutor in closing argument during his marijuana distribution trial because he did not object at the time of the occurrence; in any event, the reference was proper because the prior conviction had already been admitted for the purpose of impeaching defendant’s testimony. State v. Brown, 337 So. 2d 484, 1976 La. LEXIS 4387 (Sept. 13, 1976).

•• Examination

••• General Overview. — Where no contemporaneous objection to a prosecutor’s question is made at defendant’s criminal trial, defendant cannot raise the issue for the first time on appeal. State v. Miles, 739 So. 2d 901, 1999 La. App. LEXIS 2120 (June 25, 1999), writ of certiorari denied by La. 1999-2249, 753 So. 2d 231, 2000 La. LEXIS 262 (La. Jan. 28, 2000).

Defendant failed to contemporaneously object under La. Code Crim. Proc. Ann. art. 841 to the trial court’s ruling that sustained the objection to defendant’s questioning of a lay witness, and was prevented from raising the issue on appeal. State v. Williams, 658 So. 2d 703, 1995 La. App. LEXIS 1155 (May 10, 1995), writ of certiorari denied by La. 95-2175, 666 So. 2d 1091, 1996 La. LEXIS 375 (La. Feb. 2, 1996).

•• Experts

••• Criminal Trials. — Defendant’s allegation that the trial court erred when it allowed a detective to testify as an expert and give opinion evidence was without merit; the detective had testified in his capacity as a deputy, and during his testimony defendant made no objections such that the argument was not properly before the court on appeal, pursuant to La. Code Crim. Proc. Ann. art. 841. State v. Jones, 741 So. 2d 706, 1999 La. App. LEXIS 1252 (Apr. 28, 1999), writ denied by La. 1999-1576, 754 So. 2d 927, 2000 La. LEXIS 424 (La. Feb. 11, 2000).

GOVERNMENTS

• Courts

•• Rule Application & Interpretation. — Court minutes did not show any random allotment or assignment of defendant’s case, but the record also did not reflect any objection by defendant to the assignment of defendant’s case to the subject judge’s court which was fatal to defendant’s due process argument, and in any event, defendant failed to show any prejudice resulted, and any error was harmless. State v. Chatman, 855 So. 2d 875, 2003 La. App. LEXIS 2506 (Sept. 24, 2003), writ denied by La. 2003-2821, 867 So. 2d 685, 2004 La. LEXIS 556 (La. Feb. 13, 2004).
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Art. 842. Codefendants; presumption as to objections.

If an objection has been made when more than one defendant is on trial, it shall be presumed, unless the contrary appears, that the objection has been made by all the defendants. (Amended by Acts 1974, No. 207, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is taken, with only stylistic changes, from Art. 501 of the 1928 Code of Criminal Procedure, and makes no change in the law. This rule was applied in State v. Gunter, 208 La. 694, 23 So.2d 805 (1945), in which the court approved an agreement by which counsel for two defendants agreed that an objection made by counsel for either defendant would be available to the other defendant if the objection were applicable to both defendants.

(b) Conversely, the supreme court held, in State v. Jugger, 217 La. 687, 47 So.2d 46 (1950), that a bill of exceptions that was applicable only to the defendant whose appeal had been dismissed because of his escape pending appeal, was not available to the other defendant on appeal. If a bill of exceptions is reserved to a ruling that exclusively affects one of the defendants (as the overruling of a plea of present insanity as a bar to trial) it is not available to the codefendants.
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CRIMINAL LAW & PROCEDURE

• Pretrial Motions & Procedures

•• Joinder & Severance

••• Severance of Defendants. — Even though a defendant had not made a motion for severance, because his co-defendant had done so, the co-defendant’s motion was presumed to have been made on behalf of both defendants. State v. Webb, 424 So. 2d 233, 1982 La. LEXIS 12599 (Nov. 29, 1982).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Presumptions in the Criminal Law of Louisiana. 52 Tul. L. Rev. 793 (June, 1978).

Art. 843. Recording of proceedings.

In felony cases, in cases involving violation of an ordinance enacted pursuant to R.S. 14:143(B), and on motion of the court, the state, or the defendant in other misdemeanor cases tried in a district, parish, or city court, the clerk or court stenographer shall record all of the proceedings, including the examination of prospective jurors, the testimony of witnesses, statements, rulings, orders, and charges by the court, and objections, questions, statements, and arguments of counsel. (Amended by Acts 1974, No. 207, § 1; Acts 1975, No. 118, § 1, eff. July 7, 1975; Acts 2001, No. 944, § 3.)

2001 Amendments. — Acts 2001, No. 944, § 3, effective August 15, 2001, inserted “cases involving violation of an ordinance enacted pursuant to R.S. 14:143(B),” and substituted “defendant in other misdemeanor cases” for “defendant in misdemeanor cases” in the first sentence.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is basically a stylistic revision of the source provision. The objection, the ruling, and the facts upon which the objection is based must be taken down in order that the party reserving the bill will be able to give an accurate account of his objection and the ruling of the court when he prepares his formal bill of exceptions and presents it to the trial judge for his signature. It should be noted that the bill of exceptions is not reviewable on appeal unless it is incorporated in a formal bill of exceptions, which formal bill must be signed by the judge. There is considerable authority in the jurisprudence for the distinction between the “bill of exceptions” and the “formal bill of exceptions.” See State v. Cummings, 217 La. 672, 674, 47 So.2d 41, 42 (1950), wherein the court said: “Assuming, as alleged in the motion to remand, that certain bills of exception were reserved during the trial of the case, counsel took no steps to preserve any of them by presenting them to the trial judge for his signature. That was a necessary procedure if they intended to have them considered on appeal. See Code of Criminal Law and Procedure, Arts. 499, 542, and 545. See also State v. Carlson, 192 La. 501, 188 So. 155 [(1939)], and State v. Owens, 210 La. 808, 28 So.2d 337 [(1946)]. As the matter stands there is nothing for us to review.”

(b) The matter to be reviewed under a bill of exceptions is the correctness of the judge’s ruling, not his reasons for so ruling. It is not necessary to include the reasons for the ruling in the matters taken down when a bill of exceptions is reserved, as was required by Art. 499 of the 1928 Code.
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CRIMINAL LAW & PROCEDURE

• Pretrial Motions & Procedures

•• Suppression of Evidence. — Lack of transcripts of the suppression and sentencing hearings in defendant’s case did not prejudice his right under La. Const. art. I, § 19, to a complete review of the record, or under La. Code Crim. Proc. Ann. art. 843 to have all proceedings recorded, because defendant received a mandatory sentence under La. Rev. Stat. Ann. § 14:30.1, and the only missing portion of the suppression hearings involved one witness who testified at trial on the same matters. State v. Gibson, 785 So. 2d 213, 2001 La. App. LEXIS 1213 (Apr. 11, 2001), writ denied by La. 2001-1458, 813 So. 2d 418, 2002 La. LEXIS 1327 (La. Apr. 19, 2002).

Defendant who made no showing that he was prejudiced by the absence from the record of the motion to suppress hearing testimony by an officer was not entitled to relief where there was no showing of prejudice based on missing portions of the record; the reviewing court gave effect to precedent that under some circumstances, a complete appellate review of a conviction and sentence could be accomplished even when there were missing portions of the trial record and served to modify the impact of La. Const. art. I, § 19, which required judicial review of records where defendants were subject to imprisonment, and La. Code Crim. Proc. Ann. art. 843, which required the recording of all of the proceedings. State v. Allen, 788 So. 2d 62, 2001 La. App. LEXIS 1177 (Mar. 21, 2001).

Despite the provisions of La. Const. art. I, § 19 and La. Code Crim. Proc. Ann. art. 843, where all the evidence necessary for a trial court to have ruled on issues of probable cause and suppression of identification was introduced at trial, and the complete trial transcript was available, a defendant had suffered no prejudice from the fact that the transcript of the suppression and preliminary hearing was missing. State v. Cooley, 747 So. 2d 1182, 1999 La. App. LEXIS 3321 (Nov. 17, 1999), writ denied by La. 2000-0225, 777 So. 2d 475, 2000 La. LEXIS 3515 (La. Dec. 15, 2000).

• Trials

•• General Overview. — Wife’s conviction for second-degree murder for her involvement in her husband’s murder was affirmed because the defendant failed to show prejudice from absence of recordation of parts of the trial proceedings. State v. Lacaze, 759 So. 2d 773, 1999 La. App. LEXIS 3475 (Dec. 8, 1999), writ denied by La. 2000-0058, 770 So. 2d 359, 2000 La. LEXIS 2817 (La. Oct. 6, 2000).

Defendant was not entitled to a new trial because he did nothing to pursue his right of judicial review for seven years after being informed that his appeal was not perfected and the trial transcript became unavailable in the intervening period. State v. Ford, 650 So. 2d 808, 1995 La. App. LEXIS 92 (Jan. 31, 1995).

Where the trial court failed to record its hearing with respect to its determination on the amount of restitution that defendant was required to pay in accordance with La. Code Crim. Proc. Ann. art. 843, the case was remanded accordingly for a recorded hearing with respect to the issue of restitution. State v. Spell, 449 So. 2d 524, 1984 La. App. LEXIS 8317 (Feb. 28, 1984).

• Appeals

•• Appellate Jurisdiction

••• Extraordinary Writs. — Writs of certiorari, mandamus, and prohibition granted defendant by the court were improvidently issued because the bill of exceptions was not properly perfected and no errors were patent on the face of the record. State v. Manuel, 289 So. 2d 498, 1974 La. LEXIS 4664 (Jan. 14, 1974).

•• Procedures

••• Records on Appeal. — Defendant is not entitled to relief because of an incomplete record absent a showing of prejudice based on the missing portions of the transcript. State v. Boatner, 861 So. 2d 149, 2003 La. LEXIS 3442 (Dec. 3, 2003).

Supreme Court of Louisiana reversed the court of appeal decision remanding a criminal case for a new trial due to perceived inadequacies in the record; any material omissions in the trial court’s transcript were harmless, as there is a presumption of regularity in judicial proceedings. State v. Boatner, 861 So. 2d 149, 2003 La. LEXIS 3442 (Dec. 3, 2003).

Material omissions from the transcript of the proceedings at trial bearing on the merits of an appeal require reversal. State v. Boatner, 861 So. 2d 149, 2003 La. LEXIS 3442 (Dec. 3, 2003).

Although the court finds reversible error when material portions of the trial record were unavailable or incomplete, a slight inaccuracy in a record or an inconsequential omission from it that is immaterial to a proper determination of the appeal does not require reversal of a conviction. State v. Boatner, 861 So. 2d 149, 2003 La. LEXIS 3442 (Dec. 3, 2003).

In a felony case, defendant did not designate the denial of the motion to continue as a designated error on appeal, and thus, defendant could not demonstrate prejudice resulting from the failure of the record to contain a transcript of the argument concerning the continuance, there was no merit to defendant’s argument concerning objections to the jury charge on flight, and those objections and the pertinent arguments were not available for review, since missing jury charges and counsel arguments were not evidentiary and did not warrant reversal; therefore, defendant failed to demonstrate materiality of the missing items, and defendant was not entitled to a new trial. State v. Bright, 860 So. 2d 196, 2003 La. App. LEXIS 2975 (Oct. 28, 2003), writ of certiorari denied by La. 2003-3409, 869 So. 2d 875, 2004 La. LEXIS 1159 (La. Apr. 2, 2004).

Defendant was in no way prejudiced by the failure to record the bench conferences to objections, and thus, the omission of those arguments from the record did not constitute reversible error. State v. Parent, 836 So. 2d 494, 2002 La. App. LEXIS 4168 (Dec. 30, 2002), writ denied by La. 2005-0234, 916 So. 2d 1046, 2005 La. LEXIS 2624 (La. Dec. 9, 2005).

Where transcript was not available because, according to court reporter, the recording device failed to record the proceedings, but defendant failed to show that he was prejudiced by the missing transcript, assignment of error based on missing transcript was without merit. State v. Chattman, 800 So. 2d 1043, 2001 La. App. LEXIS 2402 (Oct. 30, 2001), writ denied by La. 2001-3320, 833 So. 2d 332, 2002 La. LEXIS 3763 (La. Dec. 19, 2002).

Under La. Code Crim. Proc. Ann. art. 843, defendant’s appellate rights were not violated where portions of the trial record were missing if there was no prejudice to the defendant and defendant failed to make specific assignments of error as to the missing portions of the record except to state that they were missing. State v. Winding, 787 So. 2d 385, 2001 La. App. LEXIS 1219 (Apr. 11, 2001), writ denied by La. 2001-1445, 813 So. 2d 417, 2002 La. LEXIS 1339 (La. Apr. 19, 2002), writ denied by 967 So. 2d 493, 2007 La. LEXIS 2544 (La. 2007).

Defendant who made no showing that he was prejudiced by the absence from the record of the motion to suppress hearing testimony by an officer was not entitled to relief where there was no showing of prejudice based on missing portions of the record; the reviewing court gave effect to precedent that under some circumstances, a complete appellate review of a conviction and sentence could be accomplished even when there were missing portions of the trial record and served to modify the impact of La. Const. art. I, § 19, which required judicial review of records where defendants were subject to imprisonment, and La. Code Crim. Proc. Ann. art. 843, which required the recording of all of the proceedings. State v. Allen, 788 So. 2d 62, 2001 La. App. LEXIS 1177 (Mar. 21, 2001).

Absence of a transcript from an in-chambers hearing held after a defendant’s conviction for second degree murder, in which the defendant argued that he presented evidence of his assistance to the state in other murder cases and in which the state agreed to drop the murder charges, did not prejudice the defendant’s right to a complete judicial review of the record concerning his conviction and sentence for second degree murder. State v. Laymon, 756 So. 2d 1160, 2000 La. App. LEXIS 687 (Mar. 15, 2000), writ denied by La. 2000-1519, 791 So. 2d 648, 2001 La. LEXIS 1181 (La. May 4, 2001), writ denied by La. 2000-1412, 791 So. 2d 1288, 2001 La. LEXIS 1277 (La. May 11, 2001).

Despite the provisions of La. Const. art. I, § 19 and La. Code Crim. Proc. Ann. art. 843, where all the evidence necessary for a trial court to have ruled on issues of probable cause and suppression of identification was introduced at trial, and the complete trial transcript was available, a defendant had suffered no prejudice from the fact that the transcript of the suppression and preliminary hearing was missing. State v. Cooley, 747 So. 2d 1182, 1999 La. App. LEXIS 3321 (Nov. 17, 1999), writ denied by La. 2000-0225, 777 So. 2d 475, 2000 La. LEXIS 3515 (La. Dec. 15, 2000).

Defendant’s motion to remand for a determination of the sufficiency of the evidence was granted because of numerous errors and omissions in the voir dire and transcripts from the trial court proceedings; La. Code Crim. Proc. Ann. art. 843 provided that, in felony cases, the court reporter was required to record all of the proceedings, including the examination of prospective jurors, the testimony of witnesses, statements, rulings, orders, and charges by the court, and objections, questions, statements, and arguments of counsel. State v. Emerson, 763 So. 2d 616, 1999 La. App. LEXIS 3928 (July 29, 1999), remanded by La. App. 2002-1717, 838 So. 2d 939, 2003 La. App. LEXIS 411 (La.App. 1 Cir. Feb. 14, 2003).

Defendant was entitled to a new trial because he was guaranteed a right to judicial review based on a complete record under La. Const. art. I, § 19 and La. Code Crim. Proc. Ann. art. 843, and the missing transcript went to the crux of defendant’s defense, so that it could not be considered “inconsequential.” State v. Ruffin, 738 So. 2d 624, 1999 La. App. LEXIS 1590 (May 19, 1999).

Defendant was not entitled to a new trial because he did nothing to pursue his right of judicial review for seven years after being informed that his appeal was not perfected and the trial transcript became unavailable in the intervening period. State v. Ford, 650 So. 2d 808, 1995 La. App. LEXIS 92 (Jan. 31, 1995).

While La. Code Crim. Proc. Ann. art. 843 provided that defendant was entitled to a complete record for appeal purposes, reversal was not warranted where the record established that no objection was made during the pertinent portions of the proceedings and defendant did not suffer prejudice. State v. Wise, 644 So. 2d 230, 1994 La. App. LEXIS 2546 (Sept. 29, 1994), remanded by La. 94-2993, 684 So. 2d 408, 1996 La. LEXIS 3446 (La. Dec. 6, 1996).

Where a trial transcript included all of the testimony during a murder trial, but failed to include the voir dire, jury instructions, or opening and closing arguments, the missing portions did not compromise defendant’s due process rights provided by La. Const. art. I, § 19; because the missing portions of the trial record were not evidentiary, their absence did not violate La. Code Crim. Proc. Ann. art. 843. State v. Thomas, 637 So. 2d 1272, 1994 La. App. LEXIS 1572 (May 26, 1994), writ of certiorari denied by La. 94-1725, 646 So. 2d 376, 1994 La. LEXIS 2811 (La. Nov. 18, 1994), writ of certiorari denied by 514 U.S. 1054, 115 S. Ct. 1437, 131 L. Ed. 2d 317, 1995 U.S. LEXIS 2496, 63 U.S.L.W. 3721 (1995).

Where a transcript of the trial court’s charge conference was not included in the appellate record, the defendants had the burden of making a contemporaneous objection concerning any portion of the record which may not have been transcribed and lodged with the appellate court, and, if the conference was not recorded as required by La. Code Crim. Proc. Ann. art. 843, it was inconsequential and immaterial to a proper determination of the adequacy of the trial court’s jury instructions. State v. Velez, 588 So. 2d 116, 1991 La. App. LEXIS 2533 (Oct. 2, 1991), writ of certiorari denied by 592 So. 2d 408, 1992 La. LEXIS 265 (La. 1992), writ of certiorari denied by 592 So. 2d 408, 1992 La. LEXIS 266 (La. 1992), writ of certiorari denied by 592 So. 2d 408, 1992 La. LEXIS 267 (La. 1992), writ of certiorari denied by 505 U.S. 1220, 112 S. Ct. 3031, 120 L. Ed. 2d 901, 1992 U.S. LEXIS 4617, 60 U.S.L.W. 3878 (1992).

Although the court reporter failed to comply with La. Code Crim. Proc. Ann. art. 843 by not transcribing those portions of the trial proceedings during which no objections were made, defendant waived any error on the ground that he did not make a timely objection during the proceedings. State v. Bridges, 545 So. 2d 655, 1989 La. App. LEXIS 1166 (June 7, 1989), writ of certiorari denied by 551 So. 2d 1316, 1989 La. LEXIS 2638 (La. 1989).

Malfunction in the trial recordation equipment, which caused the omission from the record of defense counsel’s cross-examination of the state’s witnesses and the entire testimony of two defense witnesses, necessitated a remand for a new trial. State v. Thetford, 445 So. 2d 128, 1984 La. App. LEXIS 10467 (Jan. 17, 1984).

Portion of La. Code Crim. Proc. Ann. art. 843, which required defendant’s in a misdemeanor to request a recording of the proceedings was an unconstitutional restriction on the rights granted in La. Const. art. I, § 19. State v. Le Blanc, 367 So. 2d 335, 1979 La. LEXIS 7379 (Jan. 29, 1979).

Because the recording equipment malfunctioned during trial, and a complete record was not recorded, a motion of defendant for recordation of the trial proceedings would have been a vain and useless act; as such, defendant did not intelligently waive his right of judicial review based upon a complete record of all evidence upon which the judgment was based. State v. Bizette, 334 So. 2d 392, 1976 La. LEXIS 4183 (June 21, 1976).

•• Reversible Errors

••• General Overview. — Material omissions from the transcript of the proceedings at trial bearing on the merits of an appeal require reversal. State v. Boatner, 861 So. 2d 149, 2003 La. LEXIS 3442 (Dec. 3, 2003).

Defendant was in no way prejudiced by the failure to record the bench conferences to objections, and thus, the omission of those arguments from the record did not constitute reversible error. State v. Parent, 836 So. 2d 494, 2002 La. App. LEXIS 4168 (Dec. 30, 2002), writ denied by La. 2005-0234, 916 So. 2d 1046, 2005 La. LEXIS 2624 (La. Dec. 9, 2005).

While La. Code Crim. Proc. Ann. art. 843 provided that defendant was entitled to a complete record for appeal purposes, reversal was not warranted where the record established that no objection was made during the pertinent portions of the proceedings and defendant did not suffer prejudice. State v. Wise, 644 So. 2d 230, 1994 La. App. LEXIS 2546 (Sept. 29, 1994), remanded by La. 94-2993, 684 So. 2d 408, 1996 La. LEXIS 3446 (La. Dec. 6, 1996).

•• Reviewability

••• Preservation for Review

•••• General Overview. — The record was adequate for full appellate review as required by La. Const. art. I, § 19 and La. Code Crim. Proc. Ann. art. 843 despite that the transcripts of the voir dire, jury instructions, opening statements and closing arguments were missing from the appeal record because they were not evidentiary, their absence did not compromise defendant’s constitutional right to a judicial review of all evidence. State v. Brauner, 782 So. 2d 52, 2001 La. App. LEXIS 558 (Feb. 21, 2001), writ denied by La. 2001-1260, 811 So. 2d 920, 2002 La. LEXIS 1131 (La. Mar. 22, 2002).

Writs of certiorari, mandamus, and prohibition granted defendant by the court were improvidently issued because the bill of exceptions was not properly perfected and no errors were patent on the face of the record. State v. Manuel, 289 So. 2d 498, 1974 La. LEXIS 4664 (Jan. 14, 1974).

Complaint by a municipality alone was not all that was necessary to bring up a question for review on appeal; the municipality was required timely to urge its objection, and to reserve their points in the trial court, thus in the absence of a bill of exceptions informing the court on appeal of the objections to the findings of the lower court, it was as if no objection had been raised. Baton Rouge v. Van Valkenburg, 259 LA. 23, 249 So. 2d 189, 1971 La. LEXIS 4231 (June 7, 1971).

•• Right to Appeal

••• Defendants. — Although parts of the transcript of defendant’s murder trial were inaudible, defendant was not deprived of his right to his appeal, as most of the trial testimony was discernible. State v. Weber, 834 So. 2d 540, 2002 La. App. LEXIS 3864 (Dec. 4, 2002), writ denied by La. 2003-0041, 847 So. 2d 1255, 2003 La. LEXIS 2152 (La. June 27, 2003), writ denied by La. 2005-1635, 924 So. 2d 1010, 2006 La. LEXIS 723 (La. Feb. 17, 2006).

•• Standards of Review

••• General Overview. — In a felony case, defendant did not designate the denial of the motion to continue as a designated error on appeal, and thus, defendant could not demonstrate prejudice resulting from the failure of the record to contain a transcript of the argument concerning the continuance, there was no merit to defendant’s argument concerning objections to the jury charge on flight, and those objections and the pertinent arguments were not available for review, since missing jury charges and counsel arguments were not evidentiary and did not warrant reversal; therefore, defendant failed to demonstrate materiality of the missing items, and defendant was not entitled to a new trial. State v. Bright, 860 So. 2d 196, 2003 La. App. LEXIS 2975 (Oct. 28, 2003), writ of certiorari denied by La. 2003-3409, 869 So. 2d 875, 2004 La. LEXIS 1159 (La. Apr. 2, 2004).

Despite the provisions of La. Const. art. I, § 19 and La. Code Crim. Proc. Ann. art. 843, where all the evidence necessary for a trial court to have ruled on issues of probable cause and suppression of identification was introduced at trial, and the complete trial transcript was available, a defendant had suffered no prejudice from the fact that the transcript of the suppression and preliminary hearing was missing. State v. Cooley, 747 So. 2d 1182, 1999 La. App. LEXIS 3321 (Nov. 17, 1999), writ denied by La. 2000-0225, 777 So. 2d 475, 2000 La. LEXIS 3515 (La. Dec. 15, 2000).

••• Harmless & Invited Errors

•••• General Overview. — Defendant is not entitled to relief because of an incomplete record absent a showing of prejudice based on the missing portions of the transcript. State v. Boatner, 861 So. 2d 149, 2003 La. LEXIS 3442 (Dec. 3, 2003).

Supreme Court of Louisiana reversed the court of appeal decision remanding a criminal case for a new trial due to perceived inadequacies in the record; any material omissions in the trial court’s transcript were harmless, as there is a presumption of regularity in judicial proceedings. State v. Boatner, 861 So. 2d 149, 2003 La. LEXIS 3442 (Dec. 3, 2003).

EVIDENCE

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor. — In a prosecution for murder where the trial court held bench conferences on certain objections, it was not the failure to record the contents of the conferences that may have prejudiced the defendant, but the failure of defense counsel to note the objections for the record. State v. Wilson, 773 So. 2d 222, 2000 La. App. LEXIS 2808 (Nov. 8, 2000), writ denied by La. 2001-0525, 801 So. 2d 368, 2001 La. LEXIS 3048 (La. Nov. 9, 2001).

GOVERNMENTS

• Courts

•• Court Records. — Material omissions from the transcript of the proceedings at trial bearing on the merits of an appeal require reversal. State v. Boatner, 861 So. 2d 149, 2003 La. LEXIS 3442 (Dec. 3, 2003).

Although the court finds reversible error when material portions of the trial record were unavailable or incomplete, a slight inaccuracy in a record or an inconsequential omission from it that is immaterial to a proper determination of the appeal does not require reversal of a conviction. State v. Boatner, 861 So. 2d 149, 2003 La. LEXIS 3442 (Dec. 3, 2003).

Defendant’s conviction and life sentence for distribution of heroin were both proper where defendant was not forced to proceed in his appeal with an incomplete record where defendant referenced 10 bench conferences that occurred off the record, but he failed to demonstrate any specific prejudice that he suffered as a result of those conferences not being transcribed. State v. Dilosa, 849 So. 2d 657, 2003 La. App. LEXIS 1356 (May 9, 2003), writ denied by La. 2003-1601, 860 So. 2d 1153, 2003 La. LEXIS 3634 (La. Dec. 12, 2003).

Defendant’s motion to remand for a determination of the sufficiency of the evidence was granted because of numerous errors and omissions in the voir dire and transcripts from the trial court proceedings; La. Code Crim. Proc. Ann. art. 843 provided that, in felony cases, the court reporter was required to record all of the proceedings, including the examination of prospective jurors, the testimony of witnesses, statements, rulings, orders, and charges by the court, and objections, questions, statements, and arguments of counsel. State v. Emerson, 763 So. 2d 616, 1999 La. App. LEXIS 3928 (July 29, 1999), remanded by La. App. 2002-1717, 838 So. 2d 939, 2003 La. App. LEXIS 411 (La.App. 1 Cir. Feb. 14, 2003).

Where a transcript of the trial court’s charge conference was not included in the appellate record, the defendants had the burden of making a contemporaneous objection concerning any portion of the record which may not have been transcribed and lodged with the appellate court, and, if the conference was not recorded as required by La. Code Crim. Proc. Ann. art. 843, it was inconsequential and immaterial to a proper determination of the adequacy of the trial court’s jury instructions. State v. Velez, 588 So. 2d 116, 1991 La. App. LEXIS 2533 (Oct. 2, 1991), writ of certiorari denied by 592 So. 2d 408, 1992 La. LEXIS 265 (La. 1992), writ of certiorari denied by 592 So. 2d 408, 1992 La. LEXIS 266 (La. 1992), writ of certiorari denied by 592 So. 2d 408, 1992 La. LEXIS 267 (La. 1992), writ of certiorari denied by 505 U.S. 1220, 112 S. Ct. 3031, 120 L. Ed. 2d 901, 1992 U.S. LEXIS 4617, 60 U.S.L.W. 3878 (1992).

Although a record of a juror’s improper comment during voir dire was not available to defendant, who was convicted of second-degree murder, reversal of his conviction was not required because the trial court’s rehabilitation was part of the record and was effective to overcome any bias. State v. Willis, 552 So. 2d 39, 1989 La. App. LEXIS 1989 (Nov. 8, 1989), writ of certiorari denied by 560 So. 2d 20, 1990 La. LEXIS 923 (La. 1990).

Court stenographer did not need to record the informal, ex parte, ministerial function by which the trial court excused 23 members of the venire before defendant’s case was called for trial. State v. Gipson, 359 So. 2d 87, 1978 La. LEXIS 5969 (May 22, 1978).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: Criminal Procedure—Appellate Review—Failure to Perfect Bill of Exceptions Bars Review of Trial Error. 46 Tul. L. Rev. 1009 (June, 1972).

Art. 844. Assignment of errors; sanctions for failure to file timely.

A. The party appealing shall file with the appellate court a written designation of those errors which are to be urged on appeal and furnish a copy to the trial judge and all counsel. This assignment of errors shall be filed in accordance with the uniform rules of the appropriate appellate court.

B. If the appellant fails to comply with these provisions and fails to secure an extension in accordance with Article 916(1), the trial judge on his own motion or motion of the clerk or any party or upon referral by the appellate court and after hearing shall either:

(1) Extend the time within which the assignment of errors shall be filed.

(2) Impose a fine not to exceed five hundred dollars upon the appellant or his attorney or both if the failure is found by the court to be arbitrary and capricious.

C. If the record is not lodged in the appellate court within sixty days after the motion for the appeal is made or within the extended time granted by the proper court or if the record is lodged in the appellate court without an assignment of errors, the appellate court may adjudge the appellant, his attorney, or both guilty of contempt of court and impose a punishment authorized by law.

D. The trial judge may submit such per curiam comments as he desires. (Amended by Acts 1974, No. 207, § 1; Acts 1980, No. 537, § 1; Acts 1981, No. 296, § 1; Acts 1984, No. 527, § 1; Acts 1997, No. 642, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1997. — Article 844(A) changes the procedure for filing assignments of error for the purpose of expediting the appellate process by requiring that defense counsel file the assignment of errors with the appellate court rather than the trial court and simply furnish a copy to the trial judge and all counsel. The change is designed to expedite the appellate process by permitting the clerk of court to file the criminal appeal record with the court of appeal prior to preparation of defense counsel’s assignment of error.

1966. — (a) The first paragraph of this article states the well-settled general rule that bills of exceptions which are not perfected and signed by the trial judge are considered to be abandoned and may not be considered on appeal. The distinction between a bill of exceptions reserved during the trial and the “formal bill of exceptions,” prepared by counsel and signed by the trial judge, is a distinction which has been clearly recognized in the jurisprudence but was not articulated in the 1928 Code of Criminal Procedure. The distinction is recognized in State v. Cummings, 217 La. 672, 47 So.2d 41 (1950); see Comment (a) under Art. 843.

Further support for the distinction between the mere reservation of a bill during the trial, and the presentation of a formal bill for the trial judge’s signature is found in State v. Miller, 146 La. 236, 237, 83 So. 539 (1920), wherein the court said: “It is well settled that the mere minute entry showing the reservation of a bill of exception in a criminal case cannot receive consideration in this court. The bill must be written out and signed by the judge.” In State v. Smith, 149 La. 700, 705, 90 So. 28, 30 (1921), the court said: “(D)efendant reserved a bill, but failed to prepare a formal bill of exceptions and to present same to the lower judge for his approval and signature. A mere notation by the clerk that the defendant excepted and reserved a bill is insufficient, and did not relieve the defendant from the necessity of writing and having signed a proper bill of exceptions. In the absence of a formal bill, this court cannot review the rulings of the judge a quo on this point.” See also State v. Clark, 220 La. 946, 57 So.2d 904 (1952).

(b) The second sentence, making an exception in capital convictions, preserves the sound rule of State v. Harrell, 228 La. 434, 82 So.2d 701 (1955). In the Harrell case, because the death sentence was imposed, the supreme court with the district attorney’s consent, considered bills of exceptions which had been signed by the trial judge more than a month after the appeal was taken. In capital cases the Louisiana Supreme Court has been particularly solicitous in preventing a technicality from depriving a defendant of a review of the trial court proceedings. Under this article, as under the jurisprudence, the consideration of bills of exceptions which have not been timely signed rests in the discretion of the appellate court which “may” consider such bills to promote the ends of justice.

(c) Paragraph B continues the statement of Art. 500 of the 1928 Code as to the contents of the formal bill of exceptions.

(d) The provision in Art. 500 of the 1928 Code, that the defendant “cannot require that any evidence be taken down that appertains to guilt or innocence,” is omitted, and the transcription of trial evidence is governed by appropriate provisions of the Revised Statutes in Titles 13 (courts) and 15 (criminal procedure). The omitted provision was somewhat misleading, since a defendant who can pay for it may require the transcription of all evidence in the case, under the provisions of former R.S. 15:555, which provisions are retained in the Code of Criminal Procedure Ancillaries in Title 15 of the Revised Statutes. R.S. 13:961F, recently amended by Act 414 of 1960, is left unchanged.

The problem of providing for a recordation of the proceedings and testimony in felony cases and providing a free transcript for indigent defendants on appeal is one which involves basic legislative policy and financial considerations. The need for such recordation and transcription is clear in view of Griffin v. Illinois, 351 U.S. 12, 76 S.Ct. 585, 100 L.Ed. 891 (1956); Eskridge v. Washington State Board, 357 U.S. 214, 78 S.Ct. 1061, 2 L.Ed.2d 1269 (1958); and United States ex rel. Weston v. Sigler, 308 F.2d 946 (6th Cir.1962), cert. denied 372 U.S. 978, 83 S.Ct. 1110, 10 L.Ed. 2d 143 (1963). The matter is presently handled upon a sort of local option basis, with an increasing number of parishes providing for recordation and transcription of felony proceedings. Efforts to adopt a general statute have not been successful. A 1960 statute was suspended by concurrent resolution and was repealed in 1962. A 1964 bill, prepared by a special committee for the Judicial Council, was defeated in the Senate. When the financial and practical problems incidental to a general recordation and transcription statute are finally worked out, it will include important cost aspects which can best be handled as general provisions in Titles 13 and 15 of the Revised Statutes. With the last clause of former Art. 500 eliminated, and with R.S. 15:555 and 13:961F retained in the Revised Statutes, the enactment of a general recordation and transcription statute will not necessitate any change in or amendment of this Code.

Out of abundant caution, and in order to make sure that no implied repeal of the controlling Revised Statutes provisions is intended, Paragraph B of this article provides that evidence as to guilt or innocence can only be taken down and transcribed “as provided by law.”

(e) The provision in Paragraph B that evidence already included in one bill of exceptions may be incorporated by reference in other bills avoids unnecessary duplication of long transcriptions of evidence that is of relevance to several bills of exceptions.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Property Crimes

••• Burglary & Criminal Trespass

•••• General Overview. — In the prosecution of defendant for simple burglary of an inhabited dwelling, the court refused to consider errors that defendant raised two errors in his brief but not his formal assignment of error with the trial court under La. Code Crim. Proc. Ann. arts. 844 and 920. State v. Jarreau, 444 So. 2d 340, 1983 La. App. LEXIS 9997 (Dec. 22, 1983).

• Jurisdiction & Venue

•• Jurisdiction. — When defendant’s bills of exception were not signed by the trial judge before the return date of his appeal from his burglary conviction and the return date was never extended, the court of appeal was without authority to remand the appeal for the bills to be signed and the district attorney was not authorized to consent to the remand. State v. Ash, 257 LA. 337, 242 So. 2d 535, 1970 La. LEXIS 3488 (Dec. 14, 1970).

• Jury Instructions

•• Objections. — Defendant’s bill of exception to his conviction for attempted murder urging that the trial court erroneously failed to instruct the jury that the crime required a specific intent to kill could not be considered on appeal; the charge to the jury was not part of the record, nor was it attached to a bill of exception showing that a requested instruction was refused or an objection made to the charge. State v. Gaspard, 301 So. 2d 344, 1974 La. LEXIS 3460 (Mar. 25, 1974).

• Sentencing

•• Appeals

••• General Overview. — Excepting the mandated review of death penalty cases under La. Code Crim. Proc. Ann. art. 905.9, individual excessiveness of sentence may be considered on appeal only where presented by assignment of error, under La. Code Crim. Proc. Ann. art. 920(1), which was formally made as required by La. Code Crim. Proc. Ann. art. 844. State v. Johnson, 709 So. 2d 679, 1998 La. LEXIS 31 (Mar. 4, 1998).

Appeals court must independently review death penalty cases in each instance for excessiveness under La. Code Crim. Proc. Ann. art. 905.9, whereas in other cases individual excessiveness of sentence may be considered on appeal only where presented by assignment of error, under La. Code Crim. Proc. Ann. art. 920(1), formally made as required by La. Code Crim. Proc. Ann. art. 844. State v. Cox, 369 So. 2d 118, 1979 La. LEXIS 7265 (Mar. 5, 1979).

• Postconviction Proceedings

•• Motions for New Trial. — Defendant alleged that a petition for a writ of habeas corpus and/or motion for a new trial was filed and denied by the trial court, but there was no appeal from the denial of a writ of habeas corpus, and the alleged motion for a new trial was not attached to the bill of exceptions, nor was it in the record; thus, the appeals court had nothing before it to review. State v. Nix, 327 So. 2d 301, 1975 La. LEXIS 5233 (Dec. 8, 1975).

• Appeals

•• Procedures

••• Briefs. — Appellate court only reviewed the lower court’s judgment for patent errors because defendant did not file any assignments of error within the time period set forth in La. Code Crim. Proc. Ann. art. 844. State v. Bullock, 465 So. 2d 3, 1984 La. App. LEXIS 9829 (Nov. 7, 1984).

••• Notice of Appeal. — La. Code Crim. Proc. Ann. art. 844 requires the assignment of errors to be filed in the appellate court in accordance with the uniform rules of the appropriate appellate court. State v. Jackson, 724 So. 2d 215, 1998 La. App. LEXIS 3446 (Nov. 6, 1998), writ denied by La. 98-3056, 741 So. 2d 1283, 1999 La. LEXIS 895 (La. Apr. 1, 1999).

Filing of an assignment of errors in brief in compliance with La. Unif. R. Ct. App. 2-12.4 satisfies the provision of La. Code Crim. Proc. Ann. art. 844 which require that the party appealing shall file with the appellate court a written designation of those errors which are to be urged on appeal. State v. Jackson, 724 So. 2d 215, 1998 La. App. LEXIS 3446 (Nov. 6, 1998), writ denied by La. 98-3056, 741 So. 2d 1283, 1999 La. LEXIS 895 (La. Apr. 1, 1999).

••• Records on Appeal. — Even though defendant’s five assignments of error were made for the first time on appeal, he was able to file supplemental assignments of error in the trial court record after an extension of time was granted by the trial court in accordance with La. Code Crim. Proc. Ann. art. 844. State v. Sam, 586 So. 2d 699, 1991 La. App. LEXIS 2503 (Oct. 2, 1991).

Defendant’s newly-appointed appellate counsel filed an appellate brief that contained three assignments of error, but no formal assignments were ever made a part of the appellate record as required by La. Code Crim. Proc. Ann. arts. 844 and 916; consequently, the record could only be reviewed for errors discoverable on the face of the pleadings and proceedings and without inspection of the evidence as provided for at La. Code Crim. Proc. Ann. art. 920(2) because argument concerning assignments of error in the brief alone was insufficient to satisfy the requirements of La. Code Crim. Proc. Ann. art. 920(1). State v. Jones, 450 So. 2d 29, 1984 La. App. LEXIS 8751 (May 16, 1984).

Bills of exceptions were defective where defense counsel attached by reference a copy of the testimony of a State’s witness and a thorough reading of the transcript attached by reference failed to reveal any offer of the cited exhibits. State v. Nix, 327 So. 2d 301, 1975 La. LEXIS 5233 (Dec. 8, 1975).

Under La. Code Crim. Proc. Ann. art. 844, the appellate court considers only testimony that has been made part of a bill of exceptions. State v. Barnes, 257 LA. 1017, 245 So. 2d 159, 1970 La. LEXIS 3658 (June 29, 1970).

Because the evidence was not annexed to the bill of exceptions, the court could not consider the evidence or testimony although the testimony was in the transcript; thus, the court could not find that the district court erred by finding that the evidence of narcotics or containers of narcotics or narcotic paraphernalia were not relevant to the charges of possession of six tablets of codeine and four tablets of morphine. State v. Gaines, 223 LA. 711, 66 So. 2d 618, 1953 La. LEXIS 1357 (July 3, 1953).

•• Reviewability

••• General Overview. — Defendant failed to follow the provisions of La. Code Crim. Proc. Ann. art. 844 requiring that the written designation of errors that were to be urged on appeal be filed with the trial court; the alleged trial error of which defendant complained in his brief was not before the court for review. State v. Donnell, 318 So. 2d 3, 1975 La. LEXIS 4369 (Sept. 5, 1975).

Appellate court was precluded from considering defendants’ bills of exceptions reserved during the aggravated rape proceedings because the bills of exception were not formal bills of exceptions in that they were not signed by the trial judge as required by La. Code Crim. Proc. Ann. art. 844(A). State v. Brown, 260 LA. 535, 256 So. 2d 617, 1972 La. LEXIS 5569 (Jan. 17, 1972).

Under La. Code Crim. Proc. Ann. art. 844, the reviewing court was without authority to consider whether defendant’s requested special charge was covered by the general charge where defense counsel did not make the general charge, by attachment or otherwise, a part of the bill of exceptions. State v. Barnes, 257 LA. 1017, 245 So. 2d 159, 1970 La. LEXIS 3889 (Feb. 24, 1970 On Rehearing).

••• Preservation for Review

•••• General Overview. — Even though defendant’s five assignments of error were made for the first time on appeal, he was able to file supplemental assignments of error in the trial court record after an extension of time was granted by the trial court in accordance with La. Code Crim. Proc. Ann. art. 844. State v. Sam, 586 So. 2d 699, 1991 La. App. LEXIS 2503 (Oct. 2, 1991).

Arguments that were briefed but were not assigned as error did not constitute error patent on the face of the record; they were not properly before the court for review. State v. Jordan, 489 So. 2d 994, 1986 La. App. LEXIS 7081 (May 28, 1986).

Appellate court’s scope of review was limited to an inspection of the pleadings and proceedings for errors patent under La. Code Crim. Proc. Ann. art. 920 where defendant failed to perfect assignments of error pursuant to La. Code Crim. Proc. Ann. art. 844. State v. Horne, 457 So. 2d 893, 1984 La. App. LEXIS 9659 (Oct. 10, 1984).

Defendant failed to designate and file assigned errors within the time prescribed by La. Code Crim. Proc. Ann. art. 844, and therefore, the appellate court only considered the record for any patent errors. State v. Segura, 454 So. 2d 837, 1984 La. App. LEXIS 9061 (June 27, 1984), remanded by 457 So. 2d 7, 1984 La. LEXIS 9733 (La. 1984).

Because defendant did not submit the issue of excessiveness of his sentence for his conviction on two counts of simple burglary of an inhabited dwelling by formal assignment of error as required by La. Code Crim. Proc. Ann. art. 844, the matter was not properly before the appellate court for review. State v. Smith, 450 So. 2d 735, 1984 La. App. LEXIS 8801 (May 14, 1984).

Where defendant failed to submit to the trial court the assigned error urged on appeal, as required by La. Code Crim. Proc. Ann. art. 844, the court found no error to review and consequently affirmed his conviction and sentence. State v. Laddin, 449 So. 2d 691, 1984 La. App. LEXIS 8657 (Apr. 9, 1984).

In the prosecution of defendant for simple burglary of an inhabited dwelling, the court refused to consider errors that defendant raised two errors in his brief but not his formal assignment of error with the trial court under La. Code Crim. Proc. Ann. arts. 844 and 920. State v. Jarreau, 444 So. 2d 340, 1983 La. App. LEXIS 9997 (Dec. 22, 1983).

Defendant alleged errors in the trial court’s evidentiary rulings during defendant’s trial for second degree murder but no assignments of error were perfected as required by La. Code Crim. Proc. Ann. art. 844; consequently, the appellate court was limited to a review of the record for errors discoverable by a mere inspection of the pleadings and proceedings as set forth at La. Code Crim. Proc. Ann. art. 920. State v. Willis, 438 So. 2d 1237, 1983 La. App. LEXIS 9321 (Oct. 12, 1983).

Because the defense failed to perfect bills of exception in accordance with the required procedure at the time of defendant’s conviction and sentence prior to the effective date of La. Code Crim. Proc. Ann. art. 844, the court was restricted to a review of the record for patent error and found none. State v. Johnpire, 337 So. 2d 221, 1976 La. LEXIS 4410 (Sept. 13, 1976).

Failure of defendant’s trial counsel to designate specific assignments of error barred the court’s review of possible trial errors and limited its review to the pleadings and proceedings for discoverable error; the court found no such errors. State v. Gerald, 325 So. 2d 574, 1976 La. LEXIS 4888 (Jan. 19, 1976).

Where defendant claimed that the sentence imposed for a conviction of armed robbery was unconstitutional, the court had the authority to review the alleged error, despite the fact that defendant did not object to the sentence until after the return date had been set for appeal, and then only by designation as a supplemental assignment of error. State v. Stewart, 325 So. 2d 828, 1976 La. LEXIS 4905 (Jan. 19, 1976), writ of certiorari denied by 425 U.S. 997, 96 S. Ct. 2213, 48 L. Ed. 2d 822, 1976 U.S. LEXIS 1808 (1975).

Bill of exceptions allegedly reserved an order of the trial judge admitting into the record an exhibit at a post-trial hearing, but neither the exhibit nor any testimony was attached to the bill of exceptions, nor incorporated therein by reference; the bill therefore presented nothing for review. State v. Nix, 327 So. 2d 301, 1975 La. LEXIS 5233 (Dec. 8, 1975).

Defendant alleged that a petition for a writ of habeas corpus and/or motion for a new trial was filed and denied by the trial court, but there was no appeal from the denial of a writ of habeas corpus, and the alleged motion for a new trial was not attached to the bill of exceptions, nor was it in the record; thus, the appeals court had nothing before it to review. State v. Nix, 327 So. 2d 301, 1975 La. LEXIS 5233 (Dec. 8, 1975).

Defendant raised an issue on appeal concerning the denial by the trial court of his motion to discharge his retained counsel and conduct his defense in proper person, or with the assistance of counsel, but no bill of exceptions had been perfected as required by law to bring the issue before the appeals court. State v. Nix, 327 So. 2d 301, 1975 La. LEXIS 5233 (Dec. 8, 1975).

Defendant’s bill of exception to his conviction for attempted murder urging that the trial court erroneously failed to instruct the jury that the crime required a specific intent to kill could not be considered on appeal; the charge to the jury was not part of the record, nor was it attached to a bill of exception showing that a requested instruction was refused or an objection made to the charge. State v. Gaspard, 301 So. 2d 344, 1974 La. LEXIS 3460 (Mar. 25, 1974).

In the absence of formal bills of exceptions, the appellate court is limited on appeal to a review of the pleadings and proceedings for discoverable errors. State v. Woodfox, 291 So. 2d 388, 1974 La. LEXIS 3351 (Feb. 18, 1974).

Appellate court could not review errors alleged by defendant where no formal bills of exception were found in the record, as required by La. Code Crim. Proc. Ann. art. 844; notes in evidence taken during the trial were no substitute for signed bills. State v. Armstrong, 261 LA. 717, 260 So. 2d 680, 1972 La. LEXIS 5172 (Mar. 27, 1972).

Evidence in a case where a city code had been declared unconstitutional could not be brought before the state supreme court for consideration in a criminal case when it had not been incorporated in a bill of exceptions. Baton Rouge v. Van Valkenburg, 259 LA. 23, 249 So. 2d 189, 1971 La. LEXIS 4231 (June 7, 1971).

La. Code Crim. Proc. Ann. art. 844 did not obviate the necessity of reserving a bill of exceptions at the trial of a capital case; when no bill was reserved at the trial, defendant acquiesced in the ruling and waived any objection to it. State v. Sinclair, 258 LA. 84, 245 So. 2d 365, 1971 La. LEXIS 4680 (Feb. 24, 1971), vacated by 408 U.S. 939, 92 S. Ct. 2871, 33 L. Ed. 2d 760, 1972 U.S. LEXIS 1943 (1972).

When defendant’s bills of exception were not signed by the trial judge before the return date of his appeal from his burglary conviction and the return date was never extended, the court of appeal was without authority to remand the appeal for the bills to be signed and the district attorney was not authorized to consent to the remand. State v. Ash, 257 LA. 337, 242 So. 2d 535, 1970 La. LEXIS 3488 (Dec. 14, 1970).

Under La. Code Crim. Proc. Ann. art. 844, the appellate court considers only testimony that has been made part of a bill of exceptions. State v. Barnes, 257 LA. 1017, 245 So. 2d 159, 1970 La. LEXIS 3658 (June 29, 1970).

Defendant was required by La. Code Crim. Proc. Ann. art. 844 to include with his bill of exception all the testimony necessary to enable the court to rule on the issue raised, and where defendant’s testimony denying that he was advised of his rights was not included, the court refused to consider the issue of the admissibility of his incriminating statement. State v. Garner, 255 LA. 115, 229 So. 2d 719, 1969 La. LEXIS 3287 (Dec. 15, 1969).

•• Standards of Review. — Defendant failed to designate and file assigned errors within the time prescribed by La. Code Crim. Proc. Ann. art. 844, and therefore, the appellate court only considered the record for any patent errors. State v. Segura, 454 So. 2d 837, 1984 La. App. LEXIS 9061 (June 27, 1984), remanded by 457 So. 2d 7, 1984 La. LEXIS 9733 (La. 1984).

••• General Overview. — In the absence of formal bills of exceptions, the appellate court is limited on appeal to a review of the pleadings and proceedings for discoverable errors. State v. Woodfox, 291 So. 2d 388, 1974 La. LEXIS 3351 (Feb. 18, 1974).

••• Plain Error

•••• General Overview. — Appellate court’s scope of review was limited to an inspection of the pleadings and proceedings for errors patent under La. Code Crim. Proc. Ann. art. 920 where defendant failed to perfect assignments of error pursuant to La. Code Crim. Proc. Ann. art. 844. State v. Horne, 457 So. 2d 893, 1984 La. App. LEXIS 9659 (Oct. 10, 1984).

• Habeas Corpus

•• Appeals

••• General Overview. — Defendant alleged that a petition for a writ of habeas corpus and/or motion for a new trial was filed and denied by the trial court, but there was no appeal from the denial of a writ of habeas corpus, and the alleged motion for a new trial was not attached to the bill of exceptions, nor was it in the record; thus, the appeals court had nothing before it to review. State v. Nix, 327 So. 2d 301, 1975 La. LEXIS 5233 (Dec. 8, 1975).

TREATISES AND LAW REVIEWS

Louisiana Treatises. — Louisiana Code of Evidence Practice Guide Article 103 > CHAPTER 1. GENERAL PROVISIONS > Article 103. Rulings on Evidence.

Louisiana Law Reviews. — Note: Criminal Procedure—Appellate Review—Failure to Perfect Bill of Exceptions Bars Review of Trial Error. 46 Tul. L. Rev. 1009 (June, 1972).

Art. 845. [Repealed.]

Repealed by Acts 1982, No. 143, § 3.

 

TITLE 29. MOTIONS FOR NEW TRIAL AND IN ARREST OF JUDGMENT

CHAPTER 1. MOTION FOR NEW TRIAL.

Article

851. Grounds for new trial.

852. Form, content, and trial of motion for new trial.

853. Time for filing motion for new trial.

854. Newly discovered evidence; necessary allegations.

855. Errors discovered after verdict or judgment of guilty; necessary allegations.

856. Motion to urge all available grounds; exceptions.

857. Effect of granting new trial.

858. Review of ruling on motion for new trial.

CHAPTER 2. MOTION IN ARREST OF JUDGMENT.

859. Grounds for arrest of judgment.

860. Form, content, and trial of motion in arrest.

861. Time for filing motion in arrest.

862. Effect of sustaining motion in arrest of judgment.


CHAPTER 1. MOTION FOR NEW TRIAL.

Art. 851. Grounds for new trial.

The motion for a new trial is based on the supposition that injustice has been done the defendant, and, unless such is shown to have been the case the motion shall be denied, no matter upon what allegations it is grounded.

The court, on motion of the defendant, shall grant a new trial whenever:

(1) The verdict is contrary to the law and the evidence;

(2) The court’s ruling on a written motion, or an objection made during the proceedings, shows prejudicial error;

(3) New and material evidence that, notwithstanding the exercise of reasonable diligence by the defendant, was not discovered before or during the trial, is available, and if the evidence had been introduced at the trial it would probably have changed the verdict or judgment of guilty;

(4) The defendant has discovered, since the verdict or judgment of guilty, a prejudicial error or defect in the proceedings that, notwithstanding the exercise of reasonable diligence by the defendant, was not discovered before the verdict or judgment; or

(5) The court is of the opinion that the ends of justice would be served by the granting of a new trial, although the defendant may not be entitled to a new trial as a matter of strict legal right. (Amended by Acts 1974, No. 207, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article combines the provisions of Arts. 506, 508, and 509 of the 1928 Code of Criminal Procedure, with minor adaptations in conformity with the arrangement of comparable Secs. 864 and 365 of the A.L.I. Code of Criminal Procedure.

(b) The first paragraph, taken almost verbatim from Art. 508 of the 1928 Code, stresses the basic requirement that the irregularities complained of in a motion for a new trial must have resulted in the doing of an injustice to the accused. In addition to the general requirement, it is particularly important to stress this harmless error concept in connection with grounds (2) and (4), irregularities or defects in the proceedings.

In State v. West, 172 La. 344, 134 So. 243 (1931), the motion for a new trial was upon a very technical ground which may have been waived by going to trial without objection, i. e., that a copy of the information had not been served on the defendant two full days before the trial. However, the refusal of the court to order a new trial was largely predicated upon a failure to show substantial prejudice. In that regard the court stated: “Counsel says that the error of which he complains ‘probably’ resulted in a miscarriage of justice, but he does not say that the injustice was in fact done, nor does he point out any reasons from which we may assume that the rights of the accused were prejudiced, . . .. The motion for a new trial being based upon the supposition that injustice has been done the accused, it was incumbent upon him to make some showing that such was the case.” Id. at 345, 134 So. at 245. Similarly, under this article, an irregularity like that complained of in the West case would not be a ground for a new trial without a showing that an injustice had resulted.

(c) The rule of Arts. 505 and 506 of the 1928 Code, that the defendant alone is entitled to make a motion for a new trial, is retained in the second paragraph. This is in accord with Louisiana jurisprudence. See State v. Williams, 38 La.Ann. 960 (1886); State v. Whitbeck, 134 La. 812, 64 So. 759 (1914).

(d) The grounds for a new trial follow Art. 509 of the 1928 Code very closely, thus preserving the benefits of some well-settled lines of Louisiana jurisprudence.

Ground (1), a verdict contrary to the law and the evidence, is a ground on which the trial judge has a wide discretion and may order a new trial if he feels that the jury was wrong in convicting the defendant. It is the duty of the trial judge to pass upon the sufficiency of the evidence, and his refusal to do so in reversible error. State v. Daspit, 167 La. 53, 118 So. 690 (1928).

Ground (2) embraces trial irregularities and erroneous rulings to the prejudice of the defendant shown by bills of exceptions reserved at the time of the conduct or ruling complained of. Such irregularities include the defendant’s absence from the trial at a time when his presence is required, improper separation of the jury, appeals to racial prejudice and other intemperate conduct of the district attorney in the presence of the jury, errors committed by the court in the decision of any matter in the course of the trial, improper instructions to the jury, refusal of the court to give a proper instruction requested by the defendant, and erroneous rulings as to the admissibility of evidence.

Ground (3), newly discovered evidence, is stated in conformity with the corresponding provision of Sec. 364 of the A.L.I. Code of Criminal Procedure. The A.L.I. language is used in order to spell out fully the requirement that the newly discovered evidence must be evidence that would probably have changed the verdict or judgment if it had been introduced.

Ground (4) embraces defects not discovered during the trial, and therefore not shown by any bill of exceptions which would be urged under ground (2). This ground includes matters such as jury misconduct, improper separation of the jury without the defendant’s immediate knowledge thereof, and false answers on voir dire examination.

Ground (5) continues the plenary authority of the judge to order a new trial to do justice, even when the motion is not based on a legal ground for a new trial.

The provision of Art. 506 of the 1928 Code, that a motion for new trial could be granted with the consent of the district attorney, whether the motion of the defendant set out a valid reason for a new trial or not, is omitted. It is unnecessary in light of the plenary power of the court to grant a new trial on ground (5).
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CIVIL PROCEDURE

• Appeals

•• Standards of Review

••• Harmless & Invited Errors

•••• General Overview. — Defendant was properly convicted of simple robbery where the additional testimony of two witnesses would have been cumulative and corroborative only. State v. Washington, 220 LA. 963, 58 So. 2d 195, 1952 La. LEXIS 1152 (Feb. 18, 1952).

CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Scope of Protection. — Where a defendant’s motion for new trial based on newly discovered evidence was not filed within one year of the instant verdicts, based on La. Code Crim. Proc. Ann. arts. 851(3) and 853, the motion was untimely filed, and the one-year time limitation in La. Code Crim. Proc. Ann. art. 853 did not deprive the defendant of his rights under La. Const. art. I, §§ 19 and 22 to judicial review or access to the courts, nor did it deprive him of his federal and state constitutional rights to due process. State v. Reed, 712 So. 2d 572, 1998 La. App. LEXIS 768 (Apr. 8, 1998), writ denied by La. 98-1266, 729 So. 2d 572, 1998 La. LEXIS 3647 (La. Nov. 25, 1998), writ denied by 973 So. 2d 740, 2008 La. LEXIS 30 (La. 2008).

•••• Self-Incrimination Privilege. — Where defendant, on a distribution of cocaine charge, moved to sever his trial from that of a co-defendant under La. Code Crim. Proc. Ann. art. 704, no grounds were presented requirung severance; the fact that he may have prejudiced his case by taking the stand to exculpate his co-defendant does not entitle him to a new trial. State v. Prudhomme, 532 So. 2d 234, 1988 La. App. LEXIS 2019 (Oct. 5, 1988), writ of certiorari denied by 541 So. 2d 871, 1989 La. LEXIS 1123 (La. 1989).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• General Overview. — La. Code Crim. Proc. Ann. art. 851 authorized a trial court to grant a new trial; while counsel did file an oral motion for new trial which was denied by the trial court at the sentencing hearing, his written motion was not filed timely, and that assignment of error presented nothing for review. State v. Martin, 788 So. 2d 1, 2000 La. App. LEXIS 1056 (Apr. 5, 2000), amended by La. App. 98-1507, 2000 La. App. LEXIS 2956 (La.App. 4 Cir. Nov. 15, 2000).

••• Delivery, Distribution & Sale

•••• General Overview. — Where a drug transaction between defendant and an undercover agent was videotaped and shown to the jury, a sergeant viewed the videotape and identified defendant as the individual who sold marijuana to the agent, both the sergeant and the agent positively identified defendant in court, and an expert in the field of forensic science testified that the substance in question tested positive for the presence of marijuana, the evidence was sufficient to establish that defendant sold marijuana to the agent in violation of La. Rev. Stat. Ann. § 40:966(A)(1) and defendant’s motions for new trial and for post-verdict judgment of acquittal were denied. State v. Jackson, 846 So. 2d 160, 2003 La. App. LEXIS 1213 (Apr. 29, 2003), writ of certiorari denied by La. 2003-1677, 861 So. 2d 555, 2003 La. LEXIS 3712 (La. Dec. 19, 2003).

After viewing the videotape and hearing the evidence, it was clear that defendant knew that the undercover agent and another individual were discussing the purchase of drugs where immediately after the other individual said that defendant had one for 50, defendant approached the window of the vehicle and an exchange of marijuana for money took place; thus, defendant’s claims regarding lack of knowledge of the drugs were without merit, the trial court did not err in denying defendant’s motion for new trial or the motion for post-verdict judgment of acquittal, and the evidence was sufficient for the jury to convict defendant of distribution of marijuana. State v. Jackson, 846 So. 2d 160, 2003 La. App. LEXIS 1213 (Apr. 29, 2003), writ of certiorari denied by La. 2003-1677, 861 So. 2d 555, 2003 La. LEXIS 3712 (La. Dec. 19, 2003).

Where there was evidence that an inmate called defendant to bring her drugs to distribute at a jail and that defendant brought the drugs to the defendant, there was sufficient evidence to justify the trial court’s denial of defendant’s motion for a post judgment verdict of acquittal. State v. Dore, 443 So. 2d 644, 1983 La. App. LEXIS 9513 (Nov. 9, 1983).

••• Possession

•••• General Overview. — Pursuant to La. Code Crim. Proc. Ann. art. 851(1), defendant was not entitled to a new trial based upon insufficiency of the evidence because drugs were found on his person and an expert in the field of street narcotics trade testified that the quantity of drugs found on defendant was more consistent with distribution than with personal use and defendant was also found with small plastic baggies / drug paraphernalia. State v. Tucker, 604 So. 2d 600, 1992 La. App. LEXIS 1962 (June 24, 1992), affirmed in part and reversed in part by 619 So. 2d 38, 1993 La. LEXIS 1803 (La. 1993).

•• Crimes Against Persons

••• Robbery

•••• General Overview. — Defendant was not entitled to a new trial following a criminal prosecution in which the trial court admitted hearsay statements from a detective that two witnesses identified defendant as the perpetrator where the error was harmless, and the detective’s hearsay testimony did not constitute the sole evidence that defendant committed the armed robbery as the victim testified at trial that defendant robbed her using a gun. State v. Hartwell, 866 So. 2d 899, 2004 La. App. LEXIS 53 (Jan. 27, 2004), writ denied by La. 2004-0448, 876 So. 2d 832, 2004 La. LEXIS 2217 (La. June 25, 2004).

Evidence presented at trial was sufficient to convict a defendant of armed robbery, where the jury obviously believed that the victims’ testimony was credible and accepted their identifications of the defendant; where the defendant admitted that he had been in the loan office that was robbed on the day of the robbery; where the defendant stated in a loan application that a nine millimeter Beretta would be provided as collateral and witnesses testified that the weapon used by the robber was a nine millimeter Beretta; and where the defendant fled from the apartment when the police arrived there the day after the robbery. State v. James, 754 So. 2d 429, 2000 La. App. LEXIS 577 (Mar. 10, 2000), writ denied by La. 2000-0956, 786 So. 2d 113, 2001 La. LEXIS 743 (La. Mar. 9, 2001).

Although a defendant convicted of armed robbery did not file a motion for new trial, the proper procedure for raising the issue of sufficiency of the evidence, pursuant to La. Code Crim. Proc. Ann. art. 851(1), a court of appeal considered the sufficiency of the evidence to determine whether it met constitutional standards, even though the issue was raised in a formal assignment of error. State v. Marchese, 430 So. 2d 1303, 1983 La. App. LEXIS 8294 (Apr. 5, 1983).

Positive identification of defendant, a former restaurant employee, by two of his co-employees as the man who held up another restaurant employee was sufficient for the jury to find him guilty of armed robbery beyond a reasonable doubt; the trial court did not abuse its wide discretion in denying his motion for a new trial that had asserted that the verdict was contrary to the law and the evidence. State v. Caminita, 411 So. 2d 13, 1982 La. LEXIS 10311 (Mar. 1, 1982), writ of certiorari denied by 459 U.S. 976, 103 S. Ct. 314, 74 L. Ed. 2d 291, 1982 U.S. LEXIS 4193, 51 U.S.L.W. 3340 (1982).

•• Homicide

••• Involuntary Manslaughter

•••• General Overview. — Trial court did not abuse its discretion when it denied defendant’s motion that was made pursuant to La. Code Crim. Proc. Ann. art. 851 because defendant had a bench trial where the trial court had heard all the evidence, and the evidence was sufficient to convict defendant of manslaughter. State v. Jordan, 650 So. 2d 407, 1995 La. App. LEXIS 140 (Feb. 1, 1995), writ of certiorari denied by La. 95-0564, 657 So. 2d 1027, 1995 La. LEXIS 1815 (La. June 30, 1995).

••• Murder

•••• General Overview. — Where defendant shot the victim once during a confrontation, and then fired a second round of bullets resulting in eight wounds to the victim’s body, the evidence was sufficient to convict him of second degree murder; defendant was not entitled to a new trial. State v. Miller, 868 So. 2d 239, 2004 La. App. LEXIS 404 (Mar. 3, 2004), writ denied by La. 2004-1127, 883 So. 2d 1027, 2004 La. LEXIS 3029 (La. Oct. 8, 2004).

A court did not err by denying defendant’s motion for a new trial because the evidence was sufficient to sustain defendant’s second degree murder conviction where witnesses testified that they saw defendant with an assault rifle, described his appearance, and testified about where the victim was located. State v. Mack, 850 So. 2d 1035, 2003 La. App. LEXIS 1898 (June 27, 2003), writ of certiorari denied by La. 2003-2122, 864 So. 2d 628, 2004 La. LEXIS 197 (La. Jan. 16, 2004).

Court, in defendants’ murder case, did not err by denying a motion for a new trial where defendants failed to allege any specific prejudice, but simply make a conclusory allegation that the belated disclosure of fingerprint evidence prevented them from preparing and using the evidence effectively. State v. Price, 842 So. 2d 491, 2003 La. App. LEXIS 1063 (Apr. 2, 2003), writ denied sub nomine State v. Honore, La. 2003-1322, 860 So. 2d 542, 2003 La. LEXIS 3478 (La. Nov. 21, 2003), writ denied by La. 2003-1517, 860 So. 2d 1151, 2003 La. LEXIS 3628 (La. Dec. 12, 2003).

In defendant’s murder case, a court did not err by denying defendant’s motion for a new trial or for a judgment of acquittal where the court considered the evidence, found it to be overwhelming, and considered the evidence as a thirteenth juror. State v. Wright, 839 So. 2d 1112, 2003 La. App. LEXIS 594 (Mar. 5, 2003).

Trial court’s evaluation of the newly discovered evidence becomes more complicated in a death penalty case in which the jury determines not only guilt, but also the penalty, which must be imposed by a unanimous verdict. State v. Watts, 835 So. 2d 441, 2003 La. LEXIS 15 (Jan. 14, 2003).

It was not error to deny defendant’s motion for a new trial under La. Code Crim. Proc. Ann. art. 851, and his motion for a post-judgment verdict of acquittal under La. Code Crim. Proc. Ann. art. 821, where the evidence viewed in the light most favorable to the prosecution established all of the elements of second-degree murder under La. Rev. Stat. Ann. § 14:30.1, including the requisite specific intent as defined in La. Rev. Stat. Ann. § 14:10, and a rational trier of fact could have found defendant guilty of second-degree murder beyond a reasonable doubt. State v. Savage, 575 So. 2d 478, 1991 La. App. LEXIS 220 (Feb. 6, 1991), writ of certiorari denied by 586 So. 2d 556, 1991 La. LEXIS 2787 (La. 1991).

••• Voluntary Manslaughter

•••• General Overview. — Trial court did not abuse its discretion when it denied defendant’s motion that was made pursuant to La. Code Crim. Proc. Ann. art. 851 because defendant had a bench trial where the trial court had heard all the evidence, and the evidence was sufficient to convict defendant of manslaughter. State v. Jordan, 650 So. 2d 407, 1995 La. App. LEXIS 140 (Feb. 1, 1995), writ of certiorari denied by La. 95-0564, 657 So. 2d 1027, 1995 La. LEXIS 1815 (La. June 30, 1995).

Where defendant convicted of manslaughter claimed the victim reached for a gun before defendant shot him, the affidavit of a witness who swore that the victim accosted him with a pistol before the shooting was not ground for a new trial. State v. Barfield, 292 So. 2d 580, 1974 La. LEXIS 3480 (Mar. 25, 1974).

•• Property Crimes

••• Larceny & Theft

•••• General Overview. — Trial court did not abuse its discretion in denying defendant’s motion for a new trial pursuant to La. Code Crim. Proc. Ann. art. 851 on the charge against her of unauthorized use of a motor vehicle, in violation of La. Rev. Stat. Ann. § 14:68, where defendant was the person who obtained a stolen vehicle for her own personal use and knew or should have known that the vehicle did not belong to the friend from whom defendant allegedly borrowed the vehicle. State v. Jefferson, 735 So. 2d 769, 1999 La. App. LEXIS 1489 (Apr. 21, 1999).

•• Sex Crimes

••• Prostitution

•••• General Overview. — Defendant’s appeal of conviction for pandering failed as the claim that the trial court erred in refusing to grant a motion for a new trial based on an allegation that the verdict was contrary to the law did not present a ground for review by the appeals court under La. Code Crim. Proc. Ann. art. 851. State v. McCray, 327 So. 2d 408, 1975 La. LEXIS 4121 (Dec. 8, 1975).

••• Sexual Assault

•••• General Overview. — Defendant was not entitled to a new trial based on two polygraph examinations; the new evidence would not have changed the outcome of the trial finding him guilty of molestation of a juvenile over whom he had supervision. The child-victim’s testimony was sufficient evidence to support his conviction. State v. Onstead, 875 So. 2d 908, 2004 La. App. LEXIS 1406 (May 26, 2004).

After defendant’s convictions for two counts of indecent behavior with a juvenile, although defendant called several witnesses who gave new testimony purportedly undermining one victim’s credibility, two of the three witnesses lacked direct personal knowledge of the alleged contradictory statements, and in any event, a challenge to the credibility of the victim was not grounds for a new trial. State v. Lyles, 858 So. 2d 35, 2003 La. App. LEXIS 2482 (Sept. 16, 2003).

Trial court did not err in failing to grant defendant a new trial on newly discovered evidence where trial court did not think that testimony of defendant’s niece would have changed the verdict of the jury, finding defendant guilty of aggravated incest, a violation of La. Rev. Stat. Ann. § 14:78.1, and of attempted aggravated crime against nature, a violation of La. Rev. Stat. Ann. §§ 14:89.1 and 14:27, or that the new testimony would in any way have indicated that the events testified to by the victim did not occur; the court had heard all the evidence, and believed that the testimony was not new evidence that could not have been discovered prior to trial, considering the relationships of everyone involved in the instant matter. State v. Bolden, 852 So. 2d 1050, 2003 La. App. LEXIS 2225 (July 29, 2003), remanded by La. App. 04-1000, 901 So. 2d 445, 2005 La. App. LEXIS 499 (La.App. 5 Cir. Mar. 1, 2005).

Defendant father was not entitled to a new trial in view of the strong testimony from medical experts who found physical evidence of the rape of his daughter, the supporting testimony of the sexual abuse counselor, and defendant’s taped confession; further, the mother had a financial interest in the outcome of the criminal matter and the opportunity to influence the child to recant the testimony after the trial. State v. Guidry, 647 So. 2d 502, 1994 La. App. LEXIS 3380 (Dec. 7, 1994), writ denied by La. 2004-1229, 897 So. 2d 594, 2005 La. LEXIS 972 (La. Apr. 1, 2005).

Despite a dispute in the evidence as to the events preceding a rape, a defendant’s motion for a new trial was properly denied, because a reasonable juror could have found the defendant guilty of forcible rape beyond a reasonable doubt. State v. Truitt, 500 So. 2d 355, 1987 La. LEXIS 8264 (Jan. 12, 1987).

• Accusatory Instruments

•• Informations

••• General Overview. — In defendant’s attempted manslaughter case, it was not prejudicial error for the trial court to permit the district attorney to proceed with a simple battery trial before the attempted manslaughter trial; the district attorney and not the trial court determined when and how defendant was to be prosecuted, and therefore, the trial court did not err by denying defendant’s motion for a new trial. State v. Farhood, 844 So. 2d 217, 2003 La. App. LEXIS 711 (Mar. 25, 2003).

• Discovery & Inspection

•• Brady Materials

••• General Overview. — Defendant’s claim that he was entitled to a new trial where he claimed the prosecution failed to obtain the victim’s medical records from a hospital constituted a Brady violation was rejected; while the prosecution had a duty to learn of any favorable evidence from others acting on the government’s behalf in the case, including the police, this duty did not extend to a state-funded hospital, whose primary mission is the care and treatment of the sick and injured, and not tied to the judicial system. State v. Bradford, 846 So. 2d 880, 2003 La. App. LEXIS 1252 (Apr. 23, 2003), writ denied by La. 2003-1410, 860 So. 2d 1133, 2003 La. LEXIS 3568 (La. Nov. 26, 2003).

Court, in defendants’ murder case, did not err by denying a motion for a new trial where defendants failed to allege any specific prejudice, but simply make a conclusory allegation that the belated disclosure of fingerprint evidence prevented them from preparing and using the evidence effectively. State v. Price, 842 So. 2d 491, 2003 La. App. LEXIS 1063 (Apr. 2, 2003), writ denied sub nomine State v. Honore, La. 2003-1322, 860 So. 2d 542, 2003 La. LEXIS 3478 (La. Nov. 21, 2003), writ denied by La. 2003-1517, 860 So. 2d 1151, 2003 La. LEXIS 3628 (La. Dec. 12, 2003).

Trial judge did not err in denying defendant’s motion for a new trial based upon the assertion that the prosecution withheld exculpatory material because defense counsel admitted at the hearing on the motion for a new trial that counsel had known about an eyewitness to the offense, but did not interview the potential witness; had counsel done so pre-trial, counsel could have learned whether the potential eyewitness would then have been prepared to testify in a manner exculpatory to defendant. State v. Fuller, 414 So. 2d 306, 1982 La. LEXIS 10995 (May 17, 1982).

•• Discovery by Defendant

••• General Overview. — It was within the trial court’s discretion to admit a res gestae statement in evidence even though the defendant had not been granted discovery of the existence of the statement in accordance with La. Code Crim. Proc. Ann. art. 716B prior to trial because the defendant did not show prejudicial error under La. Code Crim. Proc. Ann. art. 815(2). State v. Duvall, 747 So. 2d 793, 1999 La. App. LEXIS 3749 (Dec. 28, 1999), writ denied by La. 2000-1362, 785 So. 2d 838, 2001 La. LEXIS 651 (La. Feb. 16, 2001).

Trial court properly denied defendant’s motion for a new trial based on newly-discovered evidence of a business record that conflicted with a witness’s testimony at trial; record, which was created by defendant and was therefore within his knowledge, was disclosed to defendant during trial and was not withheld by the State. State v. Reed, 378 So. 2d 923, 1979 La. LEXIS 7781 (Dec. 13, 1979).

•• Discovery Misconduct

••• General Overview. — Defendant, convicted of selling marijuana to and undercover police officer based solely on the officer’s testimony, was entitled to a new trial and discovery of Brady materials from the State, where the State did not disclose until the trial date that defendant’s cousin was present at the sale, and that the cousin would contradict the officer’s identification of defendant as the seller. State v. Brooks, 386 So. 2d 1348, 1980 La. LEXIS 8329 (Apr. 7, 1980).

• Pretrial Motions & Procedures

•• Continuances. — Defendant’s failure to secure a transcript of the arresting officer’s earlier testimony during a four month delay in the proceedings amounted to lack of diligence, and the trial court properly denied his request for a recess and motion for a new trial under La. Code Crim. Proc. Ann. art. 851(3) and (4). State v. Olidge, 575 So. 2d 400, 1991 La. App. LEXIS 177 (Jan. 31, 1991), writ denied by 629 So. 2d 410, 1993 La. LEXIS 3405 (La. 1993).

•• Disqualification & Recusal. — Defendant was not entitled to a new trial or reversal of his conviction on the ground that the assistant district attorney who prosecuted the action represented defendant at his preliminary examination but failed to recuse himself; defendant, who confessed his involvement in the crime to police long before the assistant district attorney became involved in the case, did not establish that he was prejudiced. State v. Woods, 283 So. 2d 753, 1973 La. LEXIS 6340 (Sept. 24, 1973).

•• Joinder & Severance

••• Severance of Defendants. — Where defendant, on a distribution of cocaine charge, moved to sever his trial from that of a co-defendant under La. Code Crim. Proc. Ann. art. 704, no grounds were presented requirung severance; the fact that he may have prejudiced his case by taking the stand to exculpate his co-defendant does not entitle him to a new trial. State v. Prudhomme, 532 So. 2d 234, 1988 La. App. LEXIS 2019 (Oct. 5, 1988), writ of certiorari denied by 541 So. 2d 871, 1989 La. LEXIS 1123 (La. 1989).

•• Suppression of Evidence. — Where the trial court erred by refusing to allow defendant to traverse with his own testimony the credibility of a police affiant who relied on allegedly false confidential information in his probable cause affidavit for a search warrant, it was unclear whether defendant was prejudiced and entitled to a new trial under La. Code Crim. Proc. Ann. art. 851(2), and the conviction was conditionally affirmed and remanded for a new hearing on defendant’s motion to suppress. State v. Paster, 373 So. 2d 170, 1979 La. LEXIS 6876 (June 25, 1979), overruled by In re Matter Under Investigation, 15 So. 3d 972, 2009 La. LEXIS 2184, 37 Media L. Rep. (BNA) 2130 (La. 2009).

• Double Jeopardy

•• Attachment Jeopardy. — Trial court construed La. Code Crim. Proc. Ann. art. 851 as relating to the weight of the trial evidence, which is all the court could review in determining a motion for a new trial, which, if granted, could have proceeded without being barred by double jeopardy. State v. Walder, 504 So. 2d 991, 1987 La. App. LEXIS 8893 (Mar. 4, 1987), writ of certiorari denied by 506 So. 2d 1223, 1987 La. LEXIS 9285 (La. 1987).

• Guilty Pleas

•• Changes & Withdrawals. — Although defendant’s plea of guilty waived all non-jurisdictional defects, the court treated his motion for a new trial based on the discovery of new evidence as if his allegations were presented on a motion to withdraw a plea of guilty; the motion was properly denied by the trial court, as the evidence was readily available to defendant well before the date set for trial. State v. Jenkins, 419 So. 2d 463, 1982 La. LEXIS 11776 (Sept. 7, 1982).

• Counsel

•• Effective Assistance

••• Trials. — Defendant’s motion for new trial claiming ineffective assistance of counsel was properly denied; the record did not support the conclusion that, but for counsel’s errors, there was a reasonable probability that the outcome of the trial would have been different. State v. Tilmon, 870 So. 2d 607, 2004 La. App. LEXIS 976 (Apr. 14, 2004), writ denied by La. 2004-2011, 888 So. 2d 866, 2004 La. LEXIS 3853 (La. Dec. 17, 2004).

Defendant had not received ineffective assistance of counsel where he argued that his motion for new trial had been improperly denied on the basis of newly discovered evidence of two municipal affidavits; it was difficult to classify public records as newly discovered evidence and defendant failed to demonstrate that the evidence was not obtainable despite reasonable diligence. State v. Jones, 850 So. 2d 782, 2003 La. App. LEXIS 1946 (June 18, 2003), writ denied by La. 2003-1987, 864 So. 2d 625, 2004 La. LEXIS 186 (La. Jan. 16, 2004).

• Juries & Jurors

•• Challenges to Jury Venire

••• Bias & Prejudice

•••• General Overview. — Where it was discovered after a guilty verdict was rendered in defendant’s first degree murder trial that a juror was the mother of an assistant district attorney who did not participate in the case, defendant was entitled to a new trial on the basis of a newly discovered procedural defect; although the juror was not actually biased, a reasonable inference of bias was raised by the juror’s relationship to the attorney and by the attorney’s presence in the courtroom during the trial. State v. Bacchus, 455 So. 2d 1257, 1984 La. App. LEXIS 9507 (Aug. 31, 1984).

•• Disqualification & Removal of Jurors

••• General Overview. — Defendant failed to establish any grounds for a new trial under La. Code Crim. Proc. Ann. art. 851, he had no right to trial by any particular jurors, and the trial court did not abuse its discretion under former La. Code Crim. Proc. Ann. art. 345 (now La. Code Crim. Proc. Ann. art. 783) by excusing certain jurors from service. State v. Simms, 465 So. 2d 769, 1985 La. App. LEXIS 8492 (Feb. 11, 1985).

Defendant was not entitled to a new trial on the basis that a post-verdict investigation revealed that a juror was disqualified because of a prior felony conviction where the juror’s response to questioning by the prosecution during voir dire was that the juror had never been convicted of a crime of violence and the defense failed to ask any questions of the juror. State v. Baxter, 357 So. 2d 271, 1978 La. LEXIS 7046 (Jan. 30, 1978).

•• Jury Deliberations

••• General Overview. — Defendant objected, but failed to proffer the substance of the excluded testimony regarding the jurors discussions about the newspapers they improperly read during the trial; thus, defendant failed to preserve the claim that the trial judge improperly prevented the jurors from relating the content of their discussions and properly denied defendant’s motion for a new trial. State v. Rodriguez, 839 So. 2d 106, 2003 La. App. LEXIS 33 (Jan. 14, 2003), writ denied by La. 2003-0482, 845 So. 2d 1061, 2003 La. LEXIS 1775 (La. May 30, 2003), writ of certiorari denied by 540 U.S. 972, 124 S. Ct. 444, 157 L. Ed. 2d 321, 2003 U.S. LEXIS 7807, 72 U.S.L.W. 3281 (2003).

Where jurors were shown to have discussed the evidence among themselves during a trial, a new trial was not mandated under La. Code Crim. Proc. Ann. art. 851(4) because there was no indication that the jurors did not objectively hear and consider all of the evidence presented or were influenced by the discussions. State v. Spooner, 550 So. 2d 1289, 1989 La. App. LEXIS 1769 (Oct. 11, 1989), writ denied by 566 So. 2d 394, 1990 La. LEXIS 2141 (La. 1990).

•• Peremptory Challenges

••• General Overview. — Where black veniremen in defendant’s murder trial indicated during voir dire that they could not render a guilty verdict in a trial that had capital consequences, the State was not required to explain its reasons or motives for exercising its peremptory challenges to remove these veniremen. State v. Richmond, 284 So. 2d 317, 1973 La. LEXIS 6337 (Sept. 24, 1973).

•• Voir Dire

••• General Overview. — Defendant failed to prove that defendant suffered any injustice by the fact defendant urinated on himself during the jury selection process because defendant did not show that defendant was unable to assist in the jury selection process or that the jury was aware that defendant had urinated on himself; therefore, the trial court did not abuse its discretion in denying defendant’s motion for new trial. State v. Puckett, 839 So. 2d 226, 2003 La. App. LEXIS 93 (Jan. 28, 2003), writ denied by La. 2003-0891, 860 So. 2d 1148, 2003 La. LEXIS 3619 (La. Dec. 12, 2003).

•• Waiver of Jury Trial

••• General Overview. — Trial court did not abuse its discretion in denying defendant’s motion for a new trial because defendant knowingly and intelligently waived the right to a jury trial, defendant’s admission in a confession that defendant sold drugs in the past had independent relevance in satisfying the intent element of the crime of possession with intent to distribute heroin, and the trial court’s error in admitting part of defendant’s confession that admitted to using heroin the day of the arrest was harmless. State v. Quest, 772 So. 2d 772, 2000 La. App. LEXIS 2534 (Oct. 18, 2000), writ denied by La. 2000-3137, 800 So. 2d 866, 2001 La. LEXIS 3682 (La. Nov. 2, 2001).

• Jurisdiction & Venue

•• Jurisdiction. — Where an order of appeal was not entered, the trial court was not divested of its jurisdiction; thus, the vacation of defendant’s conviction and sentence and an order for a new trial were valid exercises of the trial court’s discretion under La. Code Crim. Proc. Ann. art. 851(5). State v. Creel, 450 So. 2d 651, 1984 La. LEXIS 8996 (May 14, 1984).

• Trials

•• Closing Arguments

••• Fair Comment & Fair Response. — Prosecutor’s comment in defendant’s case was a permissible general comment on the strength of the State’s unrebutted evidence because the prosecutor’s remarks answered the defense’s theory of misidentification; the prosecutor’s remark was intended to emphasize the strength of the identification evidence, as opposed to a reference intended to draw the jury’s attention to defendant’s failure to testify. Thus, the trial court did not err in overruling defendant’s objection to the prosecutor’s comment or in denying the motion for a new trial that was based on the overruling of defendant’s objection. State v. Lai, 902 So. 2d 550, 2005 La. App. LEXIS 1072 (Apr. 26, 2005), writ denied by La. 2005-1681, 922 So. 2d 1175, 2006 La. LEXIS 475 (La. Feb. 3, 2006).

••• Inflammatory Statements. — In the Louisiana Court of Appeals in the Third Circuit, a motion for a new trial does not preserve or revive an issue not properly and timely raised by objection; therefore, defendant’s motion for a new trial in a second degree murder case did not preserve the issue of an improper closing argument for review. State v. Sykes, 857 So. 2d 638, 2003 La. App. LEXIS 2803 (Oct. 7, 2003), writ of certiorari denied by La. 2003-3429, 869 So. 2d 875, 2004 La. LEXIS 1160 (La. Apr. 2, 2004).

•• Defendant’s Rights

••• Right to Due Process. — Trial court did not err in refusing to allow defendant to present evidence on the defense of justification; although this right was guaranteed by La. Const. art. I, § 16, and La. Code Crim. Proc. Ann. art. 851, defendant could not prove that his illegal possession of a handgun was justified under La. Rev. Stat. Ann. § 14:18, or necessary for the defense of others under La. Rev. Stat. Ann. § 14:22, based on the proffered evidence that men had been trespassing around his property and that he found a gun there and had to pick it up to safeguard children in the area. State v. Lee, 782 So. 2d 1063, 2001 La. App. LEXIS 43 (Jan. 30, 2001), writ denied by La. 2001-0831, 808 So. 2d 338, 2002 La. LEXIS 419 (La. Feb. 1, 2002).

••• Right to Fair Trial. — Defendant was entitled to a new trial after his conviction for armed robbery, where defendant learned after the trial that a juror discovered that a defense witness was arrested for perjury after testifying for defendant, the jurors discussed the arrest during deliberations, and the State produced no evidence to rebut the presumption of prejudice against defendant. State v. Wisham, 384 So. 2d 385, 1980 La. LEXIS 7528 (May 19, 1980).

••• Right to Presence at Trial. — Defendant was not entitled to a mistrial declaration on the ground that the trial court improperly allowed trial to proceed in defendant’s absence when he went to the hospital complaining of chest pains and did not appear for trial the next day; defendant’s absence was voluntary, he did not establish that his medical condition prevented him from appearing, and defendant told counsel to proceed without him. State v. Graves, 798 So. 2d 1090, 2001 La. App. LEXIS 2113 (Oct. 3, 2001), writ denied by La. 2002-0029, 827 So. 2d 420, 2002 La. LEXIS 3021 (La. Oct. 14, 2002).

••• Right to Remain Silent

•••• Self-Incrimination Privilege. — Where defendant, on a distribution of cocaine charge, moved to sever his trial from that of a co-defendant under La. Code Crim. Proc. Ann. art. 704, no grounds were presented requirung severance; the fact that he may have prejudiced his case by taking the stand to exculpate his co-defendant does not entitle him to a new trial. State v. Prudhomme, 532 So. 2d 234, 1988 La. App. LEXIS 2019 (Oct. 5, 1988), writ of certiorari denied by 541 So. 2d 871, 1989 La. LEXIS 1123 (La. 1989).

•• Judicial Discretion. — Ruling on a motion for new trial is within the sound discretion of the trial judge and will be disturbed on appeal only when there is a clear showing of abuse of that discretion. State v. Onstead, 875 So. 2d 908, 2004 La. App. LEXIS 1406 (May 26, 2004).

Trial judge applied the correct standard of review in denying defendant’s motion for new trial where the judge’s comment, that he had a non-discretionary decision, was merely a comment on his discretion in sentencing defendant in accordance with the jury’s determination pursuant to La. Code Crim. Proc. Ann. art. 905.8.and was not referring to his discretion in ruling on defendant’s motion for new trial. State v. Legrand, 864 So. 2d 89, 2004 La. LEXIS 239 (Feb. 6, 2004).

Defendant failed to establish any grounds for a new trial under La. Code Crim. Proc. Ann. art. 851, he had no right to trial by any particular jurors, and the trial court did not abuse its discretion under former La. Code Crim. Proc. Ann. art. 345 (now La. Code Crim. Proc. Ann. art. 783) by excusing certain jurors from service. State v. Simms, 465 So. 2d 769, 1985 La. App. LEXIS 8492 (Feb. 11, 1985).

Where a trial judge was vested with sound discretion to stop the prolonged, unnecessary, and irrelevant examination of a witness, where a court of appeal found no abuse of that discretion in a trial judge’s limitation of a defendant’s cross-examination of a state witness, a defendant’s motion for new trial based on such limitation was properly denied. State v. Pendergist, 444 So. 2d 306, 1983 La. App. LEXIS 10008 (Dec. 22, 1983), writ of certiorari denied by 447 So. 2d 1068, 1984 La. LEXIS 8603 (La. 1984).

•• Motions for Acquittal. — Where a drug transaction between defendant and an undercover agent was videotaped and shown to the jury, a sergeant viewed the videotape and identified defendant as the individual who sold marijuana to the agent, both the sergeant and the agent positively identified defendant in court, and an expert in the field of forensic science testified that the substance in question tested positive for the presence of marijuana, the evidence was sufficient to establish that defendant sold marijuana to the agent in violation of La. Rev. Stat. Ann. § 40:966(A)(1) and defendant’s motions for new trial and for post-verdict judgment of acquittal were denied. State v. Jackson, 846 So. 2d 160, 2003 La. App. LEXIS 1213 (Apr. 29, 2003), writ of certiorari denied by La. 2003-1677, 861 So. 2d 555, 2003 La. LEXIS 3712 (La. Dec. 19, 2003).

After viewing the videotape and hearing the evidence, it was clear that defendant knew that the undercover agent and another individual were discussing the purchase of drugs where immediately after the other individual said that defendant had one for 50, defendant approached the window of the vehicle and an exchange of marijuana for money took place; thus, defendant’s claims regarding lack of knowledge of the drugs were without merit, the trial court did not err in denying defendant’s motion for new trial or the motion for post-verdict judgment of acquittal, and the evidence was sufficient for the jury to convict defendant of distribution of marijuana. State v. Jackson, 846 So. 2d 160, 2003 La. App. LEXIS 1213 (Apr. 29, 2003), writ of certiorari denied by La. 2003-1677, 861 So. 2d 555, 2003 La. LEXIS 3712 (La. Dec. 19, 2003).

Even though there were deficiencies in a witness’s testimony, the evidence was sufficient to support defendant’s conviction for second degree murder, and the trial court properly denied defendant’s motion for post verdict judgment of acquittal. State v. Harris, 823 So. 2d 1054, 2002 La. App. LEXIS 2566 (Aug. 14, 2002), writ of certiorari denied by La. 2002-2550, 852 So. 2d 1019, 2003 La. LEXIS 2372 (La. Sept. 5, 2003).

In a conviction for second degree murder, the trial court did not err in its denial of defendant’s motions for a new trial and for a post-verdict judgment of acquittal under La. Code Crim. Proc. Ann. arts. 652, 821, 851(1), (2), (5), 858, and La. Rev. Stat. Ann. §§ 14:30.1(A)(1), 15:432, where the trial court did not abuse its discretion in refusing to charge the jury finding that the evidence did not preponderate in favor of the insanity defense and where a rational trier of fact could have found that defendant failed to prove by a preponderance of the evidence that he was legally insane at the time of the offense. State v. Campbell, 673 So. 2d 1061, 1996 La. App. LEXIS 530 (Mar. 13, 1996), writ of certiorari denied by La. 96-1785, 685 So. 2d 140, 1997 La. LEXIS 135 (La. Jan. 10, 1997), reversed by, remanded by 523 U.S. 392, 118 S. Ct. 1419, 140 L. Ed. 2d 551, 1998 U.S. LEXIS 2787, 66 U.S.L.W. 4258, 11 Fla. L. Weekly Fed. S 466, 98 Cal. Daily Op. Service 2945, 1998 Colo. J. C.A.R. 1950, 98 D.A.R. 4026, 172 A.L.R. Fed. 597 (1998).

Only the weight of the evidence can be reviewed by the trial judge in a motion for new trial under La. Code Crim. Proc. Ann. art. 851; on the other hand, if the trial judge finds the evidence legally insufficient, the trial judge must do so under La. Code Crim. Proc. Ann. art. 821. State v. Dupre, 537 So. 2d 1200, 1989 La. App. LEXIS 31 (Jan. 10, 1989), writ of certiorari denied by 541 So. 2d 891, 1989 La. LEXIS 1010 (La. 1989).

Trial court erred in granting a defendant’s post-verdict motion of acquittal because in denying the defendant’s motion for new trial by implication, it had to be assumed that the trial court had accepted the jury’s credibility determinations in favor of the victim’s version of the events and the victim’s testimony, along with other evidence, was sufficient to support the conviction. State v. Dupre, 537 So. 2d 1200, 1989 La. App. LEXIS 31 (Jan. 10, 1989), writ of certiorari denied by 541 So. 2d 891, 1989 La. LEXIS 1010 (La. 1989).

In a jury trial the sufficiency of the evidence could not be challenged by a motion for acquittal, La. Code Crim. Proc. Ann. art. 778, which was available only in judge trials, and a defendant failed to show a specific abuse of discretion in a trial judge’s review of a motion for a new trial under La. Code Crim. Proc. Ann. art. 851 on a charge of manslaughter while armed with a firearm. State v. Johnson, 514 So. 2d 684, 1987 La. App. LEXIS 10525 (Oct. 28, 1987).

Under La. Code Crim. Proc. Ann. art. 778, a trial judge had no authority to enter a judgment of acquittal, so a defendant’s only means of challenging the sufficiency of the evidence was by a motion for new trial under La. Code Crim. Proc. Ann. art. 851. State v. Franks, 483 So. 2d 224, 1986 La. App. LEXIS 6038 (Feb. 5, 1986), writ of certiorari denied by 488 So. 2d 196, 1986 La. LEXIS 6358 (La. 1986).

Where there was evidence that an inmate called defendant to bring her drugs to distribute at a jail and that defendant brought the drugs to the defendant, there was sufficient evidence to justify the trial court’s denial of defendant’s motion for a post judgment verdict of acquittal. State v. Dore, 443 So. 2d 644, 1983 La. App. LEXIS 9513 (Nov. 9, 1983).

On review of a motion in arrest of judgment, the Supreme Court of Louisiana is not authorized to decide whether a verdict was supported by the law and the evidence, so a defendant’s argument that the state did not prove an essential element of the crime of prostitution could not be considered; the question of whether a verdict was supported by the law and the evidence is properly raised by a motion for acquittal or by a motion for a new trial. State v. Butler, 331 So. 2d 425, 1976 La. LEXIS 3934 (Mar. 29, 1976).

•• Motions for Mistrial. — Defendant was not entitled to a mistrial declaration on the ground that the trial court improperly allowed trial to proceed in defendant’s absence when he went to the hospital complaining of chest pains and did not appear for trial the next day; defendant’s absence was voluntary, he did not establish that his medical condition prevented him from appearing, and defendant told counsel to proceed without him. State v. Graves, 798 So. 2d 1090, 2001 La. App. LEXIS 2113 (Oct. 3, 2001), writ denied by La. 2002-0029, 827 So. 2d 420, 2002 La. LEXIS 3021 (La. Oct. 14, 2002).

It was within the trial court’s discretion to admit a res gestae statement in evidence even though the defendant had not been granted discovery of the existence of the statement in accordance with La. Code Crim. Proc. Ann. art. 716B prior to trial because the defendant did not show prejudicial error under La. Code Crim. Proc. Ann. art. 815(2). State v. Duvall, 747 So. 2d 793, 1999 La. App. LEXIS 3749 (Dec. 28, 1999), writ denied by La. 2000-1362, 785 So. 2d 838, 2001 La. LEXIS 651 (La. Feb. 16, 2001).

Trial court did not commit error by ruling on the defendant’s motion for a new trial without the district attorney present; the purpose of La. Code Crim. Proc. Ann. art. 852 is to protect the state and only the state may raise the issue, and the defendant was not prejudiced by the court’s actions. State v. Guy, 669 So. 2d 517, 1996 La. App. LEXIS 122 (Jan. 31, 1996), writ denied by La. 96-0388, 679 So. 2d 102, 1996 La. LEXIS 2286 (La. Sept. 13, 1996).

Defendant was not entitled to a new trial because while there were discrepancies in the officer’s testimony regarding the driver of the vehicle, the jury clearly decided that the officer’s testimony was credible and decided to reject the discrepancies; in addition, the state did not engage in discovery misconduct where it indicated that the officer could not identify the driver of the vehicle. State v. May, 639 So. 2d 1225, 1994 La. App. LEXIS 1970 (June 30, 1994), writ of certiorari denied by La. 94-2028, 658 So. 2d 1259, 1995 La. LEXIS 1985 (La. Sept. 1, 1995).

Where defendant, on a distribution of cocaine charge, moved for a new trial under La. Civ. Code Ann. art. 851, and for a mistrial under La. Code Crim. Proc. Ann. art. 771 because a police officer testified he identified the co-defendant by a mug shot, his motions failed because he did not suffer prejudice, and an admonition to the jury adequately cured any unfairness from a prosecutorial comment. State v. Prudhomme, 532 So. 2d 234, 1988 La. App. LEXIS 2019 (Oct. 5, 1988), writ of certiorari denied by 541 So. 2d 871, 1989 La. LEXIS 1123 (La. 1989).

Defendant was not entitled to a new trial because defendant observed the alleged error prior to the verdict being returned and failed to raise the error; in addition, the alleged error was not prejudicial to defendant. State v. Martin, 316 So. 2d 740, 1975 La. LEXIS 4884 (June 23, 1975).

Trial court did not clearly abuse its discretion in denying a mistrial under La. Code Crim. Proc. Ann. art. 851(5). State v. Landrum, 307 So. 2d 345, 1975 La. LEXIS 3519 (Jan. 20, 1975).

• Witnesses

•• General Overview. — Where a witness whose trial testimony was the sole evidence linking a defendant to a rental car and a ski mask used in an armed robbery, later recanted that testimony, the defendant’s motion for a new trial should have been granted on the ground of newly discovered evidence. State v. Boudreaux, 467 So. 2d 1335, 1985 La. App. LEXIS 9134 (Apr. 15, 1985).

Trial court did not abuse its discretion in denying defendant’s motion for a new trial under La. Code Crim. Proc. Ann. art. 851(5) on the ground that a State’s witness wished to recant his testimony incriminating defendant; recantations were looked upon with the utmost suspicion and the witness’s testimony at trial and at the hearing on the motion for a new trial indicated that his credibility was highly questionable. State v. Davis, 431 So. 2d 117, 1983 La. App. LEXIS 8367 (Apr. 13, 1983).

•• Credibility. — After defendant’s convictions for two counts of indecent behavior with a juvenile, although defendant called several witnesses who gave new testimony purportedly undermining one victim’s credibility, two of the three witnesses lacked direct personal knowledge of the alleged contradictory statements, and in any event, a challenge to the credibility of the victim was not grounds for a new trial. State v. Lyles, 858 So. 2d 35, 2003 La. App. LEXIS 2482 (Sept. 16, 2003).

Trial court properly denied a defendant’s motion for a new trial after conviction on the grounds that the defendant was entitled to an examination to determine whether he was brain damaged, where the defendant’s experts testified at trial that they believed the defendant had brain damage in the right frontal lobe, the State’s expert refuted their testimony by testifying that no brain damage was found upon examination of the defendant, and the jury heard the experts’ testimony and evaluated their credibility. State v. McGhee, 739 So. 2d 222, 1999 La. App. LEXIS 752 (Mar. 24, 1999).

•• Sequestration. — Trial court did not abuse its discretion in denying a defendant’s motion for a new trial filed on the basis that some witnesses had violated a sequestration order where there was no evidence to show that the alleged violations of the sequestration order resulted from any connivance with the prosecution or that it was done in pursuance of a pre-arranged plan, and where none of the witnesses changed their testimony from that presented to the grand jury. State v. Benoit, 219 LA. 536, 53 So. 2d 404, 1951 La. LEXIS 897 (Apr. 23, 1951).

•• Unavailability. — Motion for a new trial based on newly discovered evidence was improperly granted since after a joint trial, an allegation by defendant that his codefendant had changed his mind with respect to assertion of his Fifth Amendment privilege and would testify on defendant’s behalf was not a sufficient ground for granting a new trial where defendant did not show that he had exercised reasonable diligence in procuring the codefendant’s testimony at trial or that the evidence was unavailable either before or during trial for reasons other than trial strategy. State v. Mince, 714 So. 2d 684, 1998 La. LEXIS 1100 (May 29, 1998).

• Defenses

•• Alibi. — Denial of defendant’s motion for a new trial under La. Code Crim. Proc. Ann. art. 851(3) was not an abuse of discretion because the alibi evidence was not new, would not have produced an acquittal in the event of retrial, and could have been developed through reasonable diligence because defendant should have known of his whereabouts during the time of the offense. State v. Prudholm, 446 So. 2d 729, 1984 La. LEXIS 8072 (Jan. 16, 1984).

•• Insanity

••• General Overview. — Where defendant failed to file a bill of exception regarding a finding of sanity based upon the determinations of a lunacy commission, he could not later urge that he was entitled to a new trial under La. Code Crim. Proc. Ann. art. 851 based upon this adverse finding. State v. Williams, 332 So. 2d 804, 1976 La. LEXIS 5426 (May 17, 1976).

••• Insanity Defense. — Jackson standard applied to a trial court’s consideration of a new trial motion based on insufficiency of the evidence under La. Code Crim. Proc. Ann. art. 851(1), and would apply to an order granting a motion for a new trial on the ground that no rational jury could have found that defendant failed to prove by a preponderance of the evidence that he was insane when he murdered a preacher. State v. Chapman, 438 So. 2d 1319, 1983 La. App. LEXIS 9343 (Oct. 12, 1983).

•• Self-Defense. — Trial court did not err in denying defendant’s motion for new trial based on newly discovered testimony of witness who would testify as to self-defense; the testimony would not have added anything new, and he was always available as a witness. State v. Woods, 830 So. 2d 559, 2002 La. App. LEXIS 3356 (Oct. 30, 2002), writ of certiorari denied by La. 2003-0055, 855 So. 2d 307, 2003 La. LEXIS 2773 (La. Oct. 3, 2003).

• Scienter

•• Specific Intent. — It was not error to deny defendant’s motion for a new trial under La. Code Crim. Proc. Ann. art. 851, and his motion for a post-judgment verdict of acquittal under La. Code Crim. Proc. Ann. art. 821, where the evidence viewed in the light most favorable to the prosecution established all of the elements of second-degree murder under La. Rev. Stat. Ann. § 14:30.1, including the requisite specific intent as defined in La. Rev. Stat. Ann. § 14:10, and a rational trier of fact could have found defendant guilty of second-degree murder beyond a reasonable doubt. State v. Savage, 575 So. 2d 478, 1991 La. App. LEXIS 220 (Feb. 6, 1991), writ of certiorari denied by 586 So. 2d 556, 1991 La. LEXIS 2787 (La. 1991).

• Verdicts

•• Unanimity. — Trial court’s evaluation of the newly discovered evidence becomes more complicated in a death penalty case in which the jury determines not only guilt, but also the penalty, which must be imposed by a unanimous verdict. State v. Watts, 835 So. 2d 441, 2003 La. LEXIS 15 (Jan. 14, 2003).

• Sentencing

•• Imposition

••• General Overview. — Trial judge applied the correct standard of review in denying defendant’s motion for new trial where the judge’s comment, that he had a non-discretionary decision, was merely a comment on his discretion in sentencing defendant in accordance with the jury’s determination pursuant to La. Code Crim. Proc. Ann. art. 905.8.and was not referring to his discretion in ruling on defendant’s motion for new trial. State v. Legrand, 864 So. 2d 89, 2004 La. LEXIS 239 (Feb. 6, 2004).

••• Factors. — Where defendant was convicted of distribution of cocaine, his conviction and sentence to 10 years at hard labor was proper; ten years hard labor for his offense did not shock the court’s sense of justice and the trial court thoroughly restated his social and criminal history. State v. Hubbard, 711 So. 2d 393, 1998 La. App. LEXIS 740 (Apr. 8, 1998).

• Postconviction Proceedings

•• Arrest of Judgment. — On review of a motion in arrest of judgment, the Supreme Court of Louisiana is not authorized to decide whether a verdict was supported by the law and the evidence, so a defendant’s argument that the state did not prove an essential element of the crime of prostitution could not be considered; the question of whether a verdict was supported by the law and the evidence is properly raised by a motion for acquittal or by a motion for a new trial. State v. Butler, 331 So. 2d 425, 1976 La. LEXIS 3934 (Mar. 29, 1976).

Guilty plea to a lesser non-included offense had the same effect as a verdict of guilty when it was entered on the record, so that the prosecution’s motion to vacate the illegal conviction and sentence was in the nature of a motion for a new trial or arrest of judgment and former La. Rev. Stat. Ann. § 15:506 (now La. Code Crim. Proc. Ann. art. 851(5)) prevented the trial court from granting a new trial on motion of the state while former La. Rev. Stat. Ann. § 15:519 (now La. Code Crim. Proc. Ann. art. 861) prohibited arrest of judgment after sentence had been imposed. State v. Braud, 238 LA. 811, 116 So. 2d 676, 1959 La. LEXIS 1135 (Dec. 14, 1959).

•• Motions for New Trial. — Mother’s testimony about her finding in her bedroom a pornographic tape playing and her son and defendant both naked from the waist down, and her son’s description of the incident, was sufficient for the jury to conclude that all of the elements of molestation of a juvenile were proved beyond a reasonable doubt. Thus, the evidence was also sufficient to support defendant’s conviction of the responsive verdict of indecent behavior with a juvenile under La. Rev. Stat. Ann. § 14:81, and the denial of defendant’s motions for post-verdict judgment of acquittal and new trial was proper. State v. Watson, 900 So. 2d 325, 2005 La. App. LEXIS 1044 (Apr. 20, 2005).

In a criminal prosecution for indecent behavior with a juvenile, defendant was not entitled to a new trial based on the victim’s recantation of her allegations against defendant since trial as the recantations were highly suspicious, and immediately after the incident, the victim wrote a note outlining the incident, and she gave a videotaped interview where she unwaveringly explained in detail how defendant touched her. State v. McClain, 877 So. 2d 1135, 2004 La. App. LEXIS 1671 (June 29, 2004), writ denied by La. 2004-1929, 888 So. 2d 835, 2004 La. LEXIS 3756 (La. Dec. 10, 2004).

Defendant seeking a new trial based on newly discovered evidence must establish that: (1) the evidence was discovered since the trial, (2) failure to learn of the evidence prior to trial was not due to defendant’s lack of diligence, (3) the evidence is material to the issues at the trial, and (4) the evidence is of such a nature that it would probably produce a different verdict in the event of a retrial. State v. Onstead, 875 So. 2d 908, 2004 La. App. LEXIS 1406 (May 26, 2004).

Ruling on a motion for new trial is within the sound discretion of the trial judge and will be disturbed on appeal only when there is a clear showing of abuse of that discretion. State v. Onstead, 875 So. 2d 908, 2004 La. App. LEXIS 1406 (May 26, 2004).

Claim for new trial based on the ground that the ends of justice would be served presents nothing for appellate review. State v. Onstead, 875 So. 2d 908, 2004 La. App. LEXIS 1406 (May 26, 2004).

Defendant was not entitled to a new trial based on two polygraph examinations; the new evidence would not have changed the outcome of the trial finding him guilty of molestation of a juvenile over whom he had supervision. The child-victim’s testimony was sufficient evidence to support his conviction. State v. Onstead, 875 So. 2d 908, 2004 La. App. LEXIS 1406 (May 26, 2004).

Defendant’s motion for new trial claiming ineffective assistance of counsel was properly denied; the record did not support the conclusion that, but for counsel’s errors, there was a reasonable probability that the outcome of the trial would have been different. State v. Tilmon, 870 So. 2d 607, 2004 La. App. LEXIS 976 (Apr. 14, 2004), writ denied by La. 2004-2011, 888 So. 2d 866, 2004 La. LEXIS 3853 (La. Dec. 17, 2004).

Where defendant shot the victim once during a confrontation, and then fired a second round of bullets resulting in eight wounds to the victim’s body, the evidence was sufficient to convict him of second degree murder; defendant was not entitled to a new trial. State v. Miller, 868 So. 2d 239, 2004 La. App. LEXIS 404 (Mar. 3, 2004), writ denied by La. 2004-1127, 883 So. 2d 1027, 2004 La. LEXIS 3029 (La. Oct. 8, 2004).

In an attempted second degree murder case arising from a drive-by shooting, the denial of a motion for new trial based upon La. Code Crim. Proc. Ann. art. 851(1) was not subject to review. State v. Hamilton, 867 So. 2d 151, 2004 La. App. LEXIS 443 (Mar. 3, 2004), writ denied by La. 2004-1227, 899 So. 2d 567, 2005 La. LEXIS 1282 (La. Apr. 22, 2005).

In a criminal appeal of defendant’s conviction for aggravated burglary, the court held that defendant was not entitled to a new trial on the basis of newly discovered evidence regarding his fingerprints, where his identity as the perpetrator was not at issue. State v. Goldston, 868 So. 2d 196, 2004 La. App. LEXIS 437 (Feb. 25, 2004), writ denied by La. 2005-1413, 924 So. 2d 1004, 2006 La. LEXIS 703 (La. Feb. 17, 2006).

Trial judge applied the correct standard of review in denying defendant’s motion for new trial where the judge’s comment, that he had a non-discretionary decision, was merely a comment on his discretion in sentencing defendant in accordance with the jury’s determination pursuant to La. Code Crim. Proc. Ann. art. 905.8.and was not referring to his discretion in ruling on defendant’s motion for new trial. State v. Legrand, 864 So. 2d 89, 2004 La. LEXIS 239 (Feb. 6, 2004).

Defendant was not entitled to a new trial following a criminal prosecution in which the trial court admitted hearsay statements from a detective that two witnesses identified defendant as the perpetrator where the error was harmless, and the detective’s hearsay testimony did not constitute the sole evidence that defendant committed the armed robbery as the victim testified at trial that defendant robbed her using a gun. State v. Hartwell, 866 So. 2d 899, 2004 La. App. LEXIS 53 (Jan. 27, 2004), writ denied by La. 2004-0448, 876 So. 2d 832, 2004 La. LEXIS 2217 (La. June 25, 2004).

Defendant’s convictions for second-degree kidnapping, attempted second-degree murder, and aggravated crime against nature were proper where the trial court properly denied his motion for a new trial; the evidence was sufficient to support each of his convictions. State v. Brown, 868 So. 2d 775, 2003 La. App. LEXIS 3721 (Dec. 31, 2003), writ of certiorari denied by La. 2004-0269, 876 So. 2d 76, 2004 La. LEXIS 1905 (La. June 4, 2004), writ denied by 17 So. 3d 953, 2009 La. LEXIS 2533 (La. 2009).

Denial of defendant’s motion for new trial based upon La. Code Crim. Proc. Ann. art. 851(1), that the verdict was contrary to the law and the evidence, was not subject to appellate review. State v. Toups, 859 So. 2d 768, 2003 La. App. LEXIS 2868 (Oct. 8, 2003).

In a second degree murder case, defendant’s motion for a new trial based on the sufficiency of the evidence preserved nothing for appellate review. State v. Sykes, 857 So. 2d 638, 2003 La. App. LEXIS 2803 (Oct. 7, 2003), writ of certiorari denied by La. 2003-3429, 869 So. 2d 875, 2004 La. LEXIS 1160 (La. Apr. 2, 2004).

In a second degree murder case, defendant’s motion for a new trial based on a confession by a third party was not granted because defendant was unable to show that the evidence was admissible under La. Code Evid. Ann. art. 804(B)(3); there were no corroborating circumstances introduced to prove the trustworthiness of the confession, and there was no proof that the alleged murderer would have testified. State v. Sykes, 857 So. 2d 638, 2003 La. App. LEXIS 2803 (Oct. 7, 2003), writ of certiorari denied by La. 2003-3429, 869 So. 2d 875, 2004 La. LEXIS 1160 (La. Apr. 2, 2004).

In the Louisiana Court of Appeals in the Third Circuit, a motion for a new trial does not preserve or revive an issue not properly and timely raised by objection; therefore, defendant’s motion for a new trial in a second degree murder case did not preserve the issue of an improper closing argument for review. State v. Sykes, 857 So. 2d 638, 2003 La. App. LEXIS 2803 (Oct. 7, 2003), writ of certiorari denied by La. 2003-3429, 869 So. 2d 875, 2004 La. LEXIS 1160 (La. Apr. 2, 2004).

Defendant’s complaint on appeal from the denial of his motion for new trial grounded on an allegation that the evidence was insufficient to convict him of second-degree murder was not reviewable as the appellate court could only review the denial for error of law. State v. Terrick, 857 So. 2d 1153, 2003 La. App. LEXIS 2658 (Sept. 30, 2003), writ of certiorari denied by La. 2003-3272, 871 So. 2d 346, 2004 La. LEXIS 1015 (La. Mar. 26, 2004).

After defendant’s convictions for two counts of indecent behavior with a juvenile, although defendant called several witnesses who gave new testimony purportedly undermining one victim’s credibility, two of the three witnesses lacked direct personal knowledge of the alleged contradictory statements, and in any event, a challenge to the credibility of the victim was not grounds for a new trial. State v. Lyles, 858 So. 2d 35, 2003 La. App. LEXIS 2482 (Sept. 16, 2003).

Appellate court granted the writ application sought by the State, reversed the trial court’s decision granting defendant a new trial and reinstated defendant’s conviction of attempted possession of heroin because the conviction was supported by the evidence where, although hypodermic needles clearly had uses other than the injection of illegal drugs, hypodermic needles used for legitimate medical purposes were maintained in a sterile state until used and then discarded, and it was inconceivable that a used hypodermic needle found inside someone’s sock, as was the case with the needles found in the physical possession of defendant, would be used for any medical purpose; furthermore, the requisite guilty knowledge needed to support defendant’s conviction could be inferred from the possession of dirty needles containing heroin residue that were hidden in his socks. State v. Craig, 856 So. 2d 53, 2003 La. App. LEXIS 2454 (Sept. 3, 2003).

Trial court did not err in failing to grant defendant a new trial on newly discovered evidence where trial court did not think that testimony of defendant’s niece would have changed the verdict of the jury, finding defendant guilty of aggravated incest, a violation of La. Rev. Stat. Ann. § 14:78.1, and of attempted aggravated crime against nature, a violation of La. Rev. Stat. Ann. §§ 14:89.1 and 14:27, or that the new testimony would in any way have indicated that the events testified to by the victim did not occur; the court had heard all the evidence, and believed that the testimony was not new evidence that could not have been discovered prior to trial, considering the relationships of everyone involved in the instant matter. State v. Bolden, 852 So. 2d 1050, 2003 La. App. LEXIS 2225 (July 29, 2003), remanded by La. App. 04-1000, 901 So. 2d 445, 2005 La. App. LEXIS 499 (La.App. 5 Cir. Mar. 1, 2005).

A court did not err by denying defendant’s motion for a new trial because the evidence was sufficient to sustain defendant’s second degree murder conviction where witnesses testified that they saw defendant with an assault rifle, described his appearance, and testified about where the victim was located. State v. Mack, 850 So. 2d 1035, 2003 La. App. LEXIS 1898 (June 27, 2003), writ of certiorari denied by La. 2003-2122, 864 So. 2d 628, 2004 La. LEXIS 197 (La. Jan. 16, 2004).

Defendant had not received ineffective assistance of counsel where he argued that his motion for new trial had been improperly denied on the basis of newly discovered evidence of two municipal affidavits; it was difficult to classify public records as newly discovered evidence and defendant failed to demonstrate that the evidence was not obtainable despite reasonable diligence. State v. Jones, 850 So. 2d 782, 2003 La. App. LEXIS 1946 (June 18, 2003), writ denied by La. 2003-1987, 864 So. 2d 625, 2004 La. LEXIS 186 (La. Jan. 16, 2004).

Defendant’s claim that he was entitled to a new trial where he claimed the prosecution failed to obtain the victim’s medical records from a hospital constituted a Brady violation was rejected; while the prosecution had a duty to learn of any favorable evidence from others acting on the government’s behalf in the case, including the police, this duty did not extend to a state-funded hospital, whose primary mission is the care and treatment of the sick and injured, and not tied to the judicial system. State v. Bradford, 846 So. 2d 880, 2003 La. App. LEXIS 1252 (Apr. 23, 2003), writ denied by La. 2003-1410, 860 So. 2d 1133, 2003 La. LEXIS 3568 (La. Nov. 26, 2003).

Court, in defendants’ murder case, did not err by denying a motion for a new trial where defendants failed to allege any specific prejudice, but simply make a conclusory allegation that the belated disclosure of fingerprint evidence prevented them from preparing and using the evidence effectively. State v. Price, 842 So. 2d 491, 2003 La. App. LEXIS 1063 (Apr. 2, 2003), writ denied sub nomine State v. Honore, La. 2003-1322, 860 So. 2d 542, 2003 La. LEXIS 3478 (La. Nov. 21, 2003), writ denied by La. 2003-1517, 860 So. 2d 1151, 2003 La. LEXIS 3628 (La. Dec. 12, 2003).

In defendant’s attempted manslaughter case, it was not prejudicial error for the trial court to permit the district attorney to proceed with a simple battery trial before the attempted manslaughter trial; the district attorney and not the trial court determined when and how defendant was to be prosecuted, and therefore, the trial court did not err by denying defendant’s motion for a new trial. State v. Farhood, 844 So. 2d 217, 2003 La. App. LEXIS 711 (Mar. 25, 2003).

In defendant’s murder case, a court did not err by denying defendant’s motion for a new trial or for a judgment of acquittal where the court considered the evidence, found it to be overwhelming, and considered the evidence as a thirteenth juror. State v. Wright, 839 So. 2d 1112, 2003 La. App. LEXIS 594 (Mar. 5, 2003).

Defendant failed to prove that defendant suffered any injustice by the fact defendant urinated on himself during the jury selection process because defendant did not show that defendant was unable to assist in the jury selection process or that the jury was aware that defendant had urinated on himself; therefore, the trial court did not abuse its discretion in denying defendant’s motion for new trial. State v. Puckett, 839 So. 2d 226, 2003 La. App. LEXIS 93 (Jan. 28, 2003), writ denied by La. 2003-0891, 860 So. 2d 1148, 2003 La. LEXIS 3619 (La. Dec. 12, 2003).

Standard of review applicable to a motion for new trial based on newly discovered evidence has been set forth as follows: a defendant seeking a new trial based on newly discovered evidence must establish four elements: (1) that the new evidence was discovered after trial; (2) that failure to discover the evidence before trial was not attributable to his lack of diligence; (3) that the evidence is material to the issues at the trial; and (4) that the evidence is of such a nature that it would probably produce a different verdict in the event of retrial. State v. Taves, 846 So. 2d 1, 2003 La. App. LEXIS 16 (Jan. 15, 2003), affirmed in part and reversed in part by, remanded by La. 03-0518, 861 So. 2d 144, 2003 La. LEXIS 3444 (La. Dec. 3, 2003).

Trial court erred in not granting an accused murderer a new trial based on the newly discovered evidence that an initial suspect stated to a former deputy sheriff that he had killed the victim, and when given the chance to recant his statement, he stated he was protected by double jeopardy to prosecution; the suspect’s admission was bolstered by the fact that he sold the murder weapon soon after the killing, that the admission was consistent with defendant’s first recorded statement to police, and that the suspect had knowledge of details of the killing that defendant denied having when he gave his second statement to police. State v. Watts, 835 So. 2d 441, 2003 La. LEXIS 15 (Jan. 14, 2003).

New trial shall be granted based on La. Code Crim. Proc. Ann. art. 851(3) when: (1) new evidence was discovered after trial; (2) the new evidence was material; (3) the failure to discover the evidence was not due to a lack of diligence on the part of the defense; and, (4) had the evidence been introduced, the verdict or judgment of guilty probably would have been changed. State v. Watts, 835 So. 2d 441, 2003 La. LEXIS 15 (Jan. 14, 2003).

When ruling on an La. Code Crim. Proc. Ann. art. 851(3) motion, a trial judge’s duty is not to weigh the new evidence as though he were a jury deciding guilt or innocence or to determine what is true or false in light of the additional information. State v. Watts, 835 So. 2d 441, 2003 La. LEXIS 15 (Jan. 14, 2003).

Trial court’s evaluation of the newly discovered evidence becomes more complicated in a death penalty case in which the jury determines not only guilt, but also the penalty, which must be imposed by a unanimous verdict. State v. Watts, 835 So. 2d 441, 2003 La. LEXIS 15 (Jan. 14, 2003).

Defendant objected, but failed to proffer the substance of the excluded testimony regarding the jurors discussions about the newspapers they improperly read during the trial; thus, defendant failed to preserve the claim that the trial judge improperly prevented the jurors from relating the content of their discussions and properly denied defendant’s motion for a new trial. State v. Rodriguez, 839 So. 2d 106, 2003 La. App. LEXIS 33 (Jan. 14, 2003), writ denied by La. 2003-0482, 845 So. 2d 1061, 2003 La. LEXIS 1775 (La. May 30, 2003), writ of certiorari denied by 540 U.S. 972, 124 S. Ct. 444, 157 L. Ed. 2d 321, 2003 U.S. LEXIS 7807, 72 U.S.L.W. 3281 (2003).

Trial court did not err in denying defendant’s motion for new trial based on newly discovered testimony of witness who would testify as to self-defense; the testimony would not have added anything new, and he was always available as a witness. State v. Woods, 830 So. 2d 559, 2002 La. App. LEXIS 3356 (Oct. 30, 2002), writ of certiorari denied by La. 2003-0055, 855 So. 2d 307, 2003 La. LEXIS 2773 (La. Oct. 3, 2003).

Where a defendant’s motion for a new trial was based on La. Code Crim. Proc. Ann. art. 851(4) and not art. 851(3), he did not have to comply with La. Code Crim. Proc. Ann. art. 854, which required the listing of witnesses who would have testified, the facts they would have established, and a showing that the witnesses were not beyond the process of the court. State v. Tracy, 831 So. 2d 503, 2002 La. App. LEXIS 3264 (Oct. 29, 2002), writ denied by La. 2002-2900, 840 So. 2d 1213, 2003 La. LEXIS 989 (La. Apr. 4, 2003).

Defendant was not entitled to a new trial based on new DNA evidence or alibi witnesses where DNA was not an issue during the trial and defendant failed to show that the alibi evidence was new or that it would have changed the result of the trial under the provisions of La. Code Crim. Proc. Ann. arts. 851 and 854. State v. Jason, 820 So. 2d 1286, 2002 La. App. LEXIS 2345 (July 10, 2002), writ denied by 966 So. 2d 565, 2007 La. LEXIS 2386 (La. 2007).

After his conviction for second degree murder, a trial court did not err in denying defendant’s motion for a new trial under La. Code Crim. Proc. Ann. art. 851(1) because in viewing the evidence in a light most favorable to the State, it was determined that defendant’s own trial testimony placed him at the scene when the victim received the fatal blows, defendant had both his and the victim’s blood on his pants, which was consistent with the State’s evidence of defendant’s beating the victim to death, and the victim had imprints of defendant’s shoe on his neck and face; the imprints were made with such force as to break bones and cause serious injuries. State v. Hansbro, 796 So. 2d 185, 2001 La. App. LEXIS 2033 (Sept. 26, 2001), writ of certiorari denied by La. 2001-2970, 827 So. 2d 1177, 2002 La. LEXIS 3077 (La. Oct. 25, 2002).

Defendant’s motion for a new trial was properly denied by the trial court under La. Code Crim. Proc. Ann. art. 851 where defendant claimed that there was newly available evidence in the form of a witness who would testify that the cocaine and heroin belonged to him rather than to defendant; there was no indication in the record that defense counsel made any attempt to call the witness to testify at trial, and defendant therefore failed to show that he exercised reasonable diligence to present the allegedly newly available evidence in a single trial. State v. Flagg, 792 So. 2d 133, 2001 La. App. LEXIS 1808 (July 30, 2001), writ denied by La. 2001-2534, 825 So. 2d 1159, 2002 La. LEXIS 2729 (La. Sept. 20, 2002).

Defendant failed to meet the burden of proof required under La. Code Crim. Proc. Ann. art. 851(3) where evidence that defendant knew the undercover agent and would not have sold drugs to him was evidence that was available to defendant prior to the filing of the motion. State v. Bowers, 792 So. 2d 908, 2001 La. App. LEXIS 1814 (July 30, 2001).

La. Code Crim. Proc. Ann. art. 851 provides that a motion for new trial is based on the supposition that injustice has been done to the defendant, and unless such is shown to have been the case, the motion shall be denied, no matter upon what allegations it is grounded. State v. Raines, 788 So. 2d 635, 2001 La. App. LEXIS 1337 (May 30, 2001), writ denied by La. 2001-1906, 815 So. 2d 833, 2002 La. LEXIS 1561 (La. May 10, 2002).

Evidence proffered in support of a motion for new trial did not meet the criteria in La. Code Crim. Proc. Ann. art. 851(3) for granting a new trial on the basis of newly discovered evidence where a third party gunman was known, presented as evidence, and argued to the jury at defendant’s trial and defendant knew that the man could have provided evidence on the issue. State v. Jacobs, 803 So. 2d 933, 2001 La. LEXIS 1161 (May 15, 2001), writ of certiorari denied by 534 U.S. 1087, 122 S. Ct. 826, 151 L. Ed. 2d 707, 2002 U.S. LEXIS 337 (2002).

Defendant’s motion for a new trial on charges of possession of a weapon by a felon was properly denied because even though a confession by a witness was material to the issues at trial, the testimony likely would not have produced a different verdict; an officer testified that she saw defendant run, followed him, witnessed him toss something shiny aside, and immediately retrieved the gun from the bushes. State v. Harris, 783 So. 2d 509, 2001 La. App. LEXIS 651 (Mar. 28, 2001).

Defendant La. Code Crim. Proc. Ann. art. 851 motion for a new trial in a murder and kidnapping case was properly denied and it presented nothing new for the appellate court to review. Defendant did not direct the court to any ruling on a pretrial motion, there was no new and material evidence, and there was no new claim that defendant had discovered since the trial. State v. Morris, 770 So. 2d 908, 2000 La. App. LEXIS 2923 (Nov. 3, 2000), writ denied by La. 2000-3293, 799 So. 2d 496, 2001 La. LEXIS 3996 (La. Oct. 12, 2001), writ of certiorari denied by 535 U.S. 934, 122 S. Ct. 1311, 152 L. Ed. 2d 220, 2002 U.S. LEXIS 1637, 70 U.S.L.W. 3577 (2002).

In a murder and kidnapping case, defendant’s motion for a new trial under La. Code Crim. Proc. Ann. art. 851(1) was proper given the weight of the evidence, which was reviewed by the court as if by a 13th juror. The jury verdict was unanimous and the trial court could have concluded that the weight of the evidence was sufficient. State v. Morris, 770 So. 2d 908, 2000 La. App. LEXIS 2923 (Nov. 3, 2000), writ denied by La. 2000-3293, 799 So. 2d 496, 2001 La. LEXIS 3996 (La. Oct. 12, 2001), writ of certiorari denied by 535 U.S. 934, 122 S. Ct. 1311, 152 L. Ed. 2d 220, 2002 U.S. LEXIS 1637, 70 U.S.L.W. 3577 (2002).

Following defendant’s conviction for aggravated battery and the trial court’s denial of his post-verdict motion for judgment of acquittal, a trial court did not err by denying defendant’s motion for a new trial where it properly made a factual determination as a 13th juror and concluded that a new trial was not warranted. State v. Callegari, 773 So. 2d 806, 2000 La. App. LEXIS 2747 (Nov. 2, 2000), writ denied by La. 2000-3338, 801 So. 2d 362, 2001 La. LEXIS 3075 (La. Nov. 9, 2001).

Trial court did not abuse its discretion in denying defendant’s motion for a new trial because defendant knowingly and intelligently waived the right to a jury trial, defendant’s admission in a confession that defendant sold drugs in the past had independent relevance in satisfying the intent element of the crime of possession with intent to distribute heroin, and the trial court’s error in admitting part of defendant’s confession that admitted to using heroin the day of the arrest was harmless. State v. Quest, 772 So. 2d 772, 2000 La. App. LEXIS 2534 (Oct. 18, 2000), writ denied by La. 2000-3137, 800 So. 2d 866, 2001 La. LEXIS 3682 (La. Nov. 2, 2001).

Error did not result when the trial court refused to hold a hearing on defendant’s second new trial motion pursuant to La. Code Crim. Proc. Ann. art. 851 when the trial court heard argument concerning defendant’s new trial motion, when the trial court attached an affidavit fully setting out the co-defendant’s recanted testimony, and when it was unlikely that the recanted testimony would change the verdict convicting defendant of possessing cocaine with the intent to distribute. State v. Davis, 768 So. 2d 201, 2000 La. App. LEXIS 2109 (Aug. 29, 2000), writ denied by La. 2000-2730, 795 So. 2d 1205, 2001 La. LEXIS 2476 (La. Aug. 31, 2001), writ denied by La. 2003-0197, 857 So. 2d 515, 2003 La. LEXIS 3279 (La. Nov. 7, 2003).

Error did not result when the trial court refused to hold a hearing on defendant’s second new trial motion when the trial court heard argument concerning defendant’s new trial motion, when the trial court attached an affidavit fully setting out the co-defendant’s recanted testimony, and when it was unlikely that the recanted testimony would change the verdict as required under La. Code Crim. Proc. Ann. art. 851(3). State v. Davis, 768 So. 2d 201, 2000 La. App. LEXIS 2109 (Aug. 29, 2000), writ denied by La. 2000-2730, 795 So. 2d 1205, 2001 La. LEXIS 2476 (La. Aug. 31, 2001), writ denied by La. 2003-0197, 857 So. 2d 515, 2003 La. LEXIS 3279 (La. Nov. 7, 2003).

There was no clear abuse of discretion by the trial court in denying the defense motion for new trial under La. Code Crim. Proc. Ann. art. 851(3); defendant did not show that its failure to discover the evidence at the time of trial was not caused by lack of diligence, did not show that the evidence was material to the issues at trial, and did not show that the evidence was of such a nature that it would probably have produced a different verdict. State v. Henderson, 762 So. 2d 747, 2000 La. App. LEXIS 1828 (June 23, 2000), writ denied by La. 2000-2223, 793 So. 2d 1235, 2001 La. LEXIS 1989 (La. June 15, 2001).

La. Code Crim. Proc. Ann. art. 851 authorized a trial court to grant a new trial; while counsel did file an oral motion for new trial which was denied by the trial court at the sentencing hearing, his written motion was not filed timely, and that assignment of error presented nothing for review. State v. Martin, 788 So. 2d 1, 2000 La. App. LEXIS 1056 (Apr. 5, 2000), amended by La. App. 98-1507, 2000 La. App. LEXIS 2956 (La.App. 4 Cir. Nov. 15, 2000).

Under La. Code Crim. Proc. Ann. art. 851, the motion for a new trial is based upon the supposition, and requires a showing, that injustice has been done to the defendant; here, defendant did not show prejudice; the court found no error in the trial court’s denial of defendant’s motion for a new trial, and defendant’s conviction was upheld. State v. Johnson, 750 So. 2d 398, 2000 La. App. LEXIS 65 (Jan. 26, 2000), writ denied by La. 2000-0911, 773 So. 2d 140, 2000 La. LEXIS 3093 (La. Nov. 3, 2000), writ denied by La. 2006-0328, 935 So. 2d 154, 2006 La. LEXIS 2250 (La. Aug. 18, 2006).

Pursuant to La. Code Crim. Proc. Ann. art. 851(1), defendant’s motion for new trial after his conviction for armed robbery and second degree kidnapping only presented the issue of the weight of the evidence, and the trial court’s refusal to grant the motion was not subject to appellate review except for error of law. State v. Williams, 747 So. 2d 1256, 1999 La. App. LEXIS 3463 (Dec. 8, 1999), writ denied by La. 2000-0734, 775 So. 2d 441, 2000 La. LEXIS 3322 (La. Nov. 27, 2000), writ denied by La. 2000-0358, 778 So. 2d 588, 2001 La. LEXIS 91 (La. Jan. 5, 2001), writ denied by La. 2000-0360, 778 So. 2d 588, 2001 La. LEXIS 92 (La. Jan. 5, 2001), remanded by 249 Fed. Appx. 340, 2007 U.S. App. LEXIS 23012 (5th Cir. La. 2007).

Defendant’s motion for a new trial, pursuant to La. Code Crim. Proc. Ann. art. 851, based on victim’s inconsistent position taken in civil action was denied because victim’s credibility or weight given testimony at trial was not changed by her position in the civil case. State v. Cherry, 752 So. 2d 894, 1999 La. App. LEXIS 2474 (Sept. 22, 1999), reversed by, remanded by La. App. 32141, 752 So. 2d 894, 1999 La. App. LEXIS 3466 (La.App. 2 Cir. Dec. 8, 1999).

Trial court did not abuse its discretion in denying a defendant’s motion for a new trial on the grounds of the allegedly newly discovered evidence that a key State’s witness confessed under oath to perjury in testifying against the defendant, where the trial court found unbelievable the witness’ testimony recanting the earlier statements and describing a deal with the prosecutor. State v. Brooks, 758 So. 2d 814, 1999 La. App. LEXIS 2257 (July 21, 1999), writ denied by La. 1999-2519, 755 So. 2d 247, 2000 La. LEXIS 744 (La. Feb. 25, 2000).

Trial court did not abuse its discretion in denying defendant’s motion for a new trial pursuant to La. Code Crim. Proc. Ann. art. 851 on the charge against her of unauthorized use of a motor vehicle, in violation of La. Rev. Stat. Ann. § 14:68, where defendant was the person who obtained a stolen vehicle for her own personal use and knew or should have known that the vehicle did not belong to the friend from whom defendant allegedly borrowed the vehicle. State v. Jefferson, 735 So. 2d 769, 1999 La. App. LEXIS 1489 (Apr. 21, 1999).

Where there was evidence that the defense, through proper diligence, could have discovered the whereabouts of two witnesses, defendant was not entitled to a new trial on newly discovered evidence according to La. Code Crim. Proc. Ann. art. 851. State v. Johnson, 734 So. 2d 800, 1999 La. App. LEXIS 1096 (Apr. 1, 1999), writ denied by La. 99-1386, 748 So. 2d 439, 1999 La. LEXIS 2397 (La. Oct. 1, 1999).

Trial court properly denied a defendant’s motion for a new trial after conviction on the grounds that the defendant was entitled to an examination to determine whether he was brain damaged, where the defendant’s experts testified at trial that they believed the defendant had brain damage in the right frontal lobe, the State’s expert refuted their testimony by testifying that no brain damage was found upon examination of the defendant, and the jury heard the experts’ testimony and evaluated their credibility. State v. McGhee, 739 So. 2d 222, 1999 La. App. LEXIS 752 (Mar. 24, 1999).

La. Code Crim. Proc. Ann. art. 851 provides grounds upon which a motion for new trial may be based. State v. Jordon, 732 So. 2d 569, 1999 La. App. LEXIS 560 (Mar. 10, 1999), writ denied by La. 99-0998, 747 So. 2d 1098, 1999 La. LEXIS 2765 (La. Sept. 17, 1999), writ denied by La. 2004-1629, 887 So. 2d 477, 2004 La. LEXIS 3549 (La. Nov. 15, 2004).

Trial court properly denied defendant’s motion for new trial on the basis that his attorney was suspended from the practice of law because the attorney was in fact a licensed attorney at the time of defendant’s trial and was not suspended until after the trial. State v. Bonnet, 731 So. 2d 368, 1999 La. App. LEXIS 324 (Feb. 23, 1999), writ denied by La. 99-0822, 747 So. 2d 534, 1999 La. LEXIS 2313 (La. Sept. 3, 1999).

La. Code Crim. Proc. Ann. art. 851 provides that a motion for a new trial is based on the supposition that injustice has been done to the defendant, and unless injustice is shown, the new trial motion shall be denied no matter upon what allegations the motion is grounded. State v. Washington, 727 So. 2d 673, 1999 La. App. LEXIS 148 (Jan. 26, 1999).

Defendant was entitled to a new trial because his attorney had found the lost operative notes of the emergency room doctor that contradicted the doctor’s trial testimony regarding the entrance and exit wounds of the bullet; because the doctor had testified that the victim was shot execution style, the new evidence probably would have changed the outcome of the trial. State v. Metoyer, 720 So. 2d 148, 1998 La. App. LEXIS 2823 (Oct. 7, 1998).

Defendant failed to establish that he was entitled to a new trial where the allegedly withheld exculpatory evidence was his co-perpetrators’ plea agreements because the plea agreements were not new evidence and would not have changed the verdict; further, at the latest, defense counsel was aware of the plea agreements during defendant’s trial, made no objection, and extensively cross-examined the co-perpetrators about the plea agreements when they testified. State v. Kennerson, 715 So. 2d 518, 1998 La. App. LEXIS 1504 (June 3, 1998).

Motion for a new trial based on newly discovered evidence was improperly granted since after a joint trial, an allegation by defendant that his codefendant had changed his mind with respect to assertion of his Fifth Amendment privilege and would testify on defendant’s behalf was not a sufficient ground for granting a new trial where defendant did not show that he had exercised reasonable diligence in procuring the codefendant’s testimony at trial or that the evidence was unavailable either before or during trial for reasons other than trial strategy. State v. Mince, 714 So. 2d 684, 1998 La. LEXIS 1100 (May 29, 1998).

Where a defendant’s motion for new trial based on newly discovered evidence was not filed within one year of the instant verdicts, based on La. Code Crim. Proc. Ann. arts. 851(3) and 853, the motion was untimely filed, and the one-year time limitation in La. Code Crim. Proc. Ann. art. 853 did not deprive the defendant of his rights under La. Const. art. I, §§ 19 and 22 to judicial review or access to the courts, nor did it deprive him of his federal and state constitutional rights to due process. State v. Reed, 712 So. 2d 572, 1998 La. App. LEXIS 768 (Apr. 8, 1998), writ denied by La. 98-1266, 729 So. 2d 572, 1998 La. LEXIS 3647 (La. Nov. 25, 1998), writ denied by 973 So. 2d 740, 2008 La. LEXIS 30 (La. 2008).

Defendant improperly sought review of the legal sufficiency of the evidence convicting him of first-degree murder; the denial of a motion for new trial based upon La. Code Crim. Proc. Ann. art. 851(1) was not subject to review on appeal. State v. Gay, 697 So. 2d 642, 1997 La. App. LEXIS 1662 (June 18, 1997).

Where the evidence showed that a rape report, which referred to a previous rape by defendant, was retrieved from the jury room before the jury had an opportunity to examine it, defendant did not show that injustice was done him, and the criteria for granting a new trial under La. Code Crim. Proc. Ann. art. 851 was not met. State v. Handley, 686 So. 2d 149, 1996 La. App. LEXIS 3200 (Dec. 20, 1996), writ of certiorari denied by La. 97-0189, 695 So. 2d 986, 1997 La. LEXIS 1925 (La. June 13, 1997).

Defendant was not entitled to a new trial pursuant to La. Code Crim. Proc. Ann. art. 851 because the trial court excluded evidence of a possibly accidental shooting by a third person six months before the charged offense, as the excluded evidence was substantially outweighed by the danger of unfair prejudice. State v. Hampton, 687 So. 2d 505, 1996 La. App. LEXIS 2930 (Dec. 11, 1996), writ of certiorari denied by La. 97-0016, 693 So. 2d 766, 1997 La. LEXIS 1657 (La. May 9, 1997).

Where defendant admitted that he deliberately fired his weapon into the passing car in a drive-by shooting, the ballistics report matched the bullets in the victim with defendant’s weapon, and the jury could reasonably infer defendant’s intent to instill fear in the passengers of the other car, the trial court did not err under La. Code Crim. Proc Ann. art. 851(1) when it denied defendant’s motion for a new trial on the ground that the evidence was sufficient to support defendant’s conviction for second-degree murder. State v. Gipson, 677 So. 2d 544, 1996 La. App. LEXIS 1318 (June 26, 1996), writ denied by La. 96-2303, 687 So. 2d 402, 1997 La. LEXIS 317 (La. Jan. 31, 1997).

In a conviction for second degree murder, the trial court did not err in its denial of defendant’s motions for a new trial and for a post-verdict judgment of acquittal under La. Code Crim. Proc. Ann. arts. 652, 821, 851(1), (2), (5), 858, and La. Rev. Stat. Ann. §§ 14:30.1(A)(1), 15:432, where the trial court did not abuse its discretion in refusing to charge the jury finding that the evidence did not preponderate in favor of the insanity defense and where a rational trier of fact could have found that defendant failed to prove by a preponderance of the evidence that he was legally insane at the time of the offense. State v. Campbell, 673 So. 2d 1061, 1996 La. App. LEXIS 530 (Mar. 13, 1996), writ of certiorari denied by La. 96-1785, 685 So. 2d 140, 1997 La. LEXIS 135 (La. Jan. 10, 1997), reversed by, remanded by 523 U.S. 392, 118 S. Ct. 1419, 140 L. Ed. 2d 551, 1998 U.S. LEXIS 2787, 66 U.S.L.W. 4258, 11 Fla. L. Weekly Fed. S 466, 98 Cal. Daily Op. Service 2945, 1998 Colo. J. C.A.R. 1950, 98 D.A.R. 4026, 172 A.L.R. Fed. 597 (1998).

A motion for a new trial is based on the supposition that injustice has been done the defendant, and, unless such is shown to have been the case, the motion shall be denied. Under art. 851(1), the motion shall be granted when the verdict is contrary to the law and the evidence. The standard for reviewing the denial of a motion for a new trial on the basis that the verdict was contrary to the law and the evidence is abuse of discretion. State v. Johnson, 664 So. 2d 766, 1995 La. App. LEXIS 3407 (Dec. 6, 1995), writ of certiorari denied by La. 96-0082, 670 So. 2d 1236, 1996 La. LEXIS 992 (La. Mar. 29, 1996).

Evidence that discredited the officer who was the State’s only witness to tie defendant to the shooting, that he had been charged with conspiracy to murder a woman who had filed a brutality complaint against him and with narcotics dealings, fell under La. Code Crim. Proc. Ann. art. 851(3), and the defendant was entitled to consideration of a motion for new trial. State v. Perron, 660 So. 2d 903, 1995 La. App. LEXIS 2358 (Aug. 23, 1995).

Trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 851(3) when it denied defendant’s motion for a new trial on the grounds that defendant failed to show that photographs, a videotape, and testimony regarding the location of the crime scene were newly discovered because defendant was aware of the evidence prior to his trial for distribution of cocaine and that the evidence would not have altered the verdict at a retrial, especially in view of the court’s modified judgment of guilty of possession of cocaine. State v. Cummings, 656 So. 2d 17, 1995 La. App. LEXIS 1345 (May 5, 1995), affirmed in part and reversed in part by, remanded by La. 95-1377, 668 So. 2d 1132, 1996 La. LEXIS 606 (La. Feb. 28, 1996).

Trial court did not abuse its discretion when it denied defendant’s motion that was made pursuant to La. Code Crim. Proc. Ann. art. 851 because defendant had a bench trial where the trial court had heard all the evidence, and the evidence was sufficient to convict defendant of manslaughter. State v. Jordan, 650 So. 2d 407, 1995 La. App. LEXIS 140 (Feb. 1, 1995), writ of certiorari denied by La. 95-0564, 657 So. 2d 1027, 1995 La. LEXIS 1815 (La. June 30, 1995).

Defendant father was not entitled to a new trial in view of the strong testimony from medical experts who found physical evidence of the rape of his daughter, the supporting testimony of the sexual abuse counselor, and defendant’s taped confession; further, the mother had a financial interest in the outcome of the criminal matter and the opportunity to influence the child to recant the testimony after the trial. State v. Guidry, 647 So. 2d 502, 1994 La. App. LEXIS 3380 (Dec. 7, 1994), writ denied by La. 2004-1229, 897 So. 2d 594, 2005 La. LEXIS 972 (La. Apr. 1, 2005).

Defendant was not entitled to a new trial because while there were discrepancies in the officer’s testimony regarding the driver of the vehicle, the jury clearly decided that the officer’s testimony was credible and decided to reject the discrepancies; in addition, the state did not engage in discovery misconduct where it indicated that the officer could not identify the driver of the vehicle. State v. May, 639 So. 2d 1225, 1994 La. App. LEXIS 1970 (June 30, 1994), writ of certiorari denied by La. 94-2028, 658 So. 2d 1259, 1995 La. LEXIS 1985 (La. Sept. 1, 1995).

Defendant was not entitled to a new trial pursuant to La. Code Crim. Proc. Ann. art. 851 on the basis of newly discovered evidence because defendant failed to meet the requirement that the evidence that the victim was not able to identify the defendant at the suppression hearing until the State pointed defendant out to her was not discovered until trial despite defendant’s due diligence, as all the witnesses upon whom defendant relied were present at the suppression hearing and trial. State v. McPherson, 630 So. 2d 935, 1993 La. App. LEXIS 3969 (Dec. 30, 1993).

A defendant was not entitled to a new trial on a charge of second degree murder under La. Code Crim. Proc. art. 851 because he did not timely object to a prosecutor’s closing argument to the jury regarding an alleged conflict in his statement to the police. State v. Pipkins, 628 So. 2d 1242, 1993 La. App. LEXIS 3713 (Dec. 8, 1993), writ of certiorari denied by La. 94-0059, 637 So. 2d 154, 1994 La. LEXIS 1021 (La. Apr. 22, 1994).

When a motion for new trial is based on La. Code Crim. Proc. Ann. art. 851(1), the trial judge is required to determine the merits of the motion under the “13th juror” standard of reweighing the evidence. State v. Brown, 627 So. 2d 192, 1993 La. App. LEXIS 3480 (Nov. 17, 1993), writ of certiorari denied by La. 93-3101, 634 So. 2d 850, 1994 La. LEXIS 685 (La. Mar. 18, 1994).

Pursuant to La. Code Crim. Proc. Ann. arts. 851(3) and 854(1), defendant’s motion for new trial based on newly discovered evidence was properly denied because he failed to exercise due diligence in discovering the whereabouts of the proffered witness, the cumulative nature of the witness’s testimony, and other testimony and evidence which contradicted the proffered witness. State v. Wiley, 614 So. 2d 862, 1993 La. App. LEXIS 742 (Feb. 24, 1993).

Trial court did not err in failing to grant defendant’s motion for a new trial under La. Code Crim. Proc. Ann. art. 851(5) because the denial of a motion for a new trial did not present anything for appellate review. State v. Deal, 607 So. 2d 641, 1992 La. App. LEXIS 2826 (Oct. 6, 1992), writ of certiorari denied by 612 So. 2d 65, 1993 La. LEXIS 192 (La. 1993).

Defendant was not entitled to a new trial under La. Code Crim. Proc. Ann. art. 851(3) based on newly discovered facts regarding the cost of enhancement of the audibility of the state’s taped evidence because defendant failed to uncover new evidence that controverted the state’s evidence and which would have changed the verdict. State v. Deal, 607 So. 2d 641, 1992 La. App. LEXIS 2826 (Oct. 6, 1992), writ of certiorari denied by 612 So. 2d 65, 1993 La. LEXIS 192 (La. 1993).

Trial court did not err under La. Code Crim. Proc. Ann. art. 851(5) in denying defendant’s motion for a new trial based upon his counsel’s refusal to subpoena or excuse certain witnesses because a denial of a motion for a new trial under art. 851(5) was not subject to review on appeal. State v. Tucker, 604 So. 2d 600, 1992 La. App. LEXIS 1962 (June 24, 1992), affirmed in part and reversed in part by 619 So. 2d 38, 1993 La. LEXIS 1803 (La. 1993).

Where defendant was convicted of second degree murder, his conviction was proper; there was no error in the denial of defendant’s motion for a new trial or in the trial court’s refusal to hear jury testimony at sentencing. State v. Harris, 597 So. 2d 163, 1992 La. App. LEXIS 1008 (Apr. 8, 1992).

Defendant was not entitled to a new trial after he located a missing witness because her testimony did not constitute newly discovered evidence warranting a new trial under La. Code Crim. Proc. Ann. art. 851(2), (3) or (5); the state had stipulated at trial as to what the witness would have testified and defendant did not assert on appeal that her live testimony would have been any different. State v. Allen, 589 So. 2d 1180, 1991 La. App. LEXIS 2949 (Nov. 14, 1991), writ of certiorari denied in part, amended by 594 So. 2d 884, 1992 La. LEXIS 1120 (La. 1992).

Defendant was not entitled to a new trial based on newly discovered evidence, pursuant to La. Code Crim. Proc. Ann. art. 851, because the newly discovered evidence was merely cumulative of that presented at trial or was negated by the testimony at trial; therefore, it probably would not have changed the verdict or judgment of guilty. State v. Lewis, 578 So. 2d 253, 1991 La. App. LEXIS 779 (Apr. 17, 1991).

It was not error to deny defendant’s motion for a new trial under La. Code Crim. Proc. Ann. art. 851, and his motion for a post-judgment verdict of acquittal under La. Code Crim. Proc. Ann. art. 821, where the evidence viewed in the light most favorable to the prosecution established all of the elements of second-degree murder under La. Rev. Stat. Ann. § 14:30.1, including the requisite specific intent as defined in La. Rev. Stat. Ann. § 14:10, and a rational trier of fact could have found defendant guilty of second-degree murder beyond a reasonable doubt. State v. Savage, 575 So. 2d 478, 1991 La. App. LEXIS 220 (Feb. 6, 1991), writ of certiorari denied by 586 So. 2d 556, 1991 La. LEXIS 2787 (La. 1991).

Defendant’s failure to secure a transcript of the arresting officer’s earlier testimony during a four month delay in the proceedings amounted to lack of diligence, and the trial court properly denied his request for a recess and motion for a new trial under La. Code Crim. Proc. Ann. art. 851(3) and (4). State v. Olidge, 575 So. 2d 400, 1991 La. App. LEXIS 177 (Jan. 31, 1991), writ denied by 629 So. 2d 410, 1993 La. LEXIS 3405 (La. 1993).

Pursuant to La. Code Crim. Proc. Ann. art. 851, the trial court did not abuse its discretion when it denied defendant’s motion for a new trial on the charges of attempted aggravated rape and first-degree robbery on the grounds that defendant had two and one-half years to prepare for trial, the identity of the allegedly new witnesses could have been discovered prior to or during the trial, an expert witness had been available to testify at trial, but counsel chose not to call him, and his brother’s alleged admission of guilt to the crimes after the verdict was highly suspect. State v. Jackson, 570 So. 2d 227, 1990 La. App. LEXIS 2618 (Nov. 14, 1990).

The court held that the defendant had failed to show that information from various witnesses was unavailable before trial such that it was “newly discovered evidence”; pursuant to La. Code Crim. Proc. Ann. art. 851(3) the defendant failed to carry the burden in his motion for new trial. State v. Revere, 572 So. 2d 117, 1990 La. App. LEXIS 2304 (Oct. 16, 1990), writ denied by 581 So. 2d 703, 1991 La. LEXIS 1853 (La. 1991).

Trial judge’s denial of a new trial did not offend defendant’s rights where the record reflected that the judge made the required factual determination by independently weighing the evidence presented. State v. Bartley, 564 So. 2d 1297, 1990 La. App. LEXIS 1708 (June 25, 1990).

Where defendant’s accomplice implicated him in the burglary and testified against him at trial, the accomplice’s post-verdict affidavit in which he repudiated his testimony did not provide defendant a basis for a new trial under La. Code Crim. Proc. Ann. art. 851(3) on the grounds that the affidavit was inherently untrustworthy and that the accomplice recanted the affidavit and returned to his trial testimony. State v. Frith, 561 So. 2d 879, 1990 La. App. LEXIS 1196 (May 9, 1990), writ denied by 571 So. 2d 625, 1990 La. LEXIS 2938 (La. 1990).

Discovery of an eyewitness’ testimony after the trial, which corroborated defendant’s plea of self defense in a murder case, warranted the granting of a new trial under La. Code Crim. Proc. Ann. art. 851. State v. Knapper, 555 So. 2d 1335, 1990 La. LEXIS 324 (Feb. 5, 1990).

Where jurors were shown to have discussed the evidence among themselves during a trial, a new trial was not mandated under La. Code Crim. Proc. Ann. art. 851(4) because there was no indication that the jurors did not objectively hear and consider all of the evidence presented or were influenced by the discussions. State v. Spooner, 550 So. 2d 1289, 1989 La. App. LEXIS 1769 (Oct. 11, 1989), writ denied by 566 So. 2d 394, 1990 La. LEXIS 2141 (La. 1990).

A defendant was not entitled to a new trial under La. Code Crim. Proc. Ann. art. 851 based on newly discovered evidence, when the only new discovery was the whereabouts of a witness; such discovery is not newly discovered evidence pursuant to La. Code Crim. Proc. Ann. art. 854. State v. Davis, 550 So. 2d 774, 1989 La. App. LEXIS 1514 (Aug. 23, 1989), writ denied by La. 94-2969, 648 So. 2d 934, 1995 La. LEXIS 72 (La. Jan. 6, 1995).

In order to obtain a new trial based on newly discovered evidence, a defendant must show: 1) the evidence must have been discovered since the trial; 2) failure to learn of the evidence at the time of trial was not due to defendant’s lack of diligence; 3) it must be material to the issues at the trial; and 4) it be of such a nature that it would probably produce an acquittal in the event of retrial. State v. Gabriel, 542 So. 2d 528, 1989 La. App. LEXIS 500 (Mar. 15, 1989), writ of certiorari denied by 558 So. 2d 566, 1990 La. LEXIS 572 (La. 1990).

Because jury verdict convicting defendant of attempted forcible rape was supported by the evidence produced at trial, there was no error in the denial of a motion for a new trial based on La. Code Crim. Proc. Ann. art. 851(1). State v. Volkmann, 539 So. 2d 1279, 1989 La. App. LEXIS 450 (Mar. 15, 1989).

Defendant was not entitled to a new trial based on newly discovered evidence under La. Code Crim. Proc. Ann. art. 851 because although he established three of the four necessary factors, he failed to show that the witness’s testimony probably would have proven self-defense and caused the jury to reach a different verdict where the witness initially told police that he did not see the shooting, none of the bullets hitting the victim entered from the front, and where the witness was good friends with a family member of defendant’s. State v. Knapper, 538 So. 2d 702, 1989 La. App. LEXIS 112 (Jan. 30, 1989), reversed by 555 So. 2d 1335, 1990 La. LEXIS 324 (La. 1990).

Only the weight of the evidence can be reviewed by the trial judge in a motion for new trial under La. Code Crim. Proc. Ann. art. 851; on the other hand, if the trial judge finds the evidence legally insufficient, the trial judge must do so under La. Code Crim. Proc. Ann. art. 821. State v. Dupre, 537 So. 2d 1200, 1989 La. App. LEXIS 31 (Jan. 10, 1989), writ of certiorari denied by 541 So. 2d 891, 1989 La. LEXIS 1010 (La. 1989).

Trial court erred in granting a defendant’s post-verdict motion of acquittal because in denying the defendant’s motion for new trial by implication, it had to be assumed that the trial court had accepted the jury’s credibility determinations in favor of the victim’s version of the events and the victim’s testimony, along with other evidence, was sufficient to support the conviction. State v. Dupre, 537 So. 2d 1200, 1989 La. App. LEXIS 31 (Jan. 10, 1989), writ of certiorari denied by 541 So. 2d 891, 1989 La. LEXIS 1010 (La. 1989).

Defendant was not entitled to a new trial under La. Code Crim. Proc. Ann. art. 851(3) based on newly discovered evidence consisting of a memo stating that defendants were not advised of certain rights when arrested, where he claimed that his guilty plea on a predicate felony was involuntary. State v. Fayard, 537 So. 2d 347, 1988 La. App. LEXIS 2790 (Dec. 29, 1988), writ of certiorari denied by 541 So. 2d 871, 1989 La. LEXIS 1126 (La. 1989).

La. Code Crim. Proc. Ann. art. 851(1) entitles a defendant to a new trial whenever the verdict is contrary to the law and the evidence. However, appellate courts may not review the refusal of a request for a new trial except for error of law. State v. Courville, 536 So. 2d 661, 1988 La. App. LEXIS 2853 (Dec. 14, 1988).

Where defendant was convicted of armed robbery, defendant’s motion for a new trial on the grounds that defendant was not guilty and newly discovered evidence was not credible, a new hearing on the motion was proper; such determinations were beyond the scope of the trial court’s duty in evaluating newly discovered evidence. State v. Hammons, 536 So. 2d 598, 1988 La. App. LEXIS 2416 (Nov. 22, 1988).

Where defendant, on a distribution of cocaine charge, moved for a new trial under La. Civ. Code Ann. art. 851, and for a mistrial under La. Code Crim. Proc. Ann. art. 771 because a police officer testified he identified the co-defendant by a mug shot, his motions failed because he did not suffer prejudice, and an admonition to the jury adequately cured any unfairness from a prosecutorial comment. State v. Prudhomme, 532 So. 2d 234, 1988 La. App. LEXIS 2019 (Oct. 5, 1988), writ of certiorari denied by 541 So. 2d 871, 1989 La. LEXIS 1123 (La. 1989).

Where the defense could and should have prior to trial discovered facts surrounding the medical history of the person that it contended committed the murder, the trial court properly denied the defense’s motion for a new trial. State v. Dickerson, 529 So. 2d 434, 1988 La. App. LEXIS 1625 (June 21, 1988), writ of certiorari denied by 533 So. 2d 353, 1988 La. LEXIS 2840 (La. 1988).

Trial court properly denied defendant’s motion for a new trial stating that he agreed with the jury’s interpretation of the evidence, and in finding the evidence legally sufficient to support defendant’s conviction for possession of stolen property. State v. Landry, 524 So. 2d 1261, 1988 La. App. LEXIS 758 (Mar. 2, 1988).

Trial judge, in reviewing the merits of a motion for a new trial must review the weight of the evidence and is not to view the evidence in a light most favorable to the State in determining whether or not a rational trier of fact could have found the essential element of the crime beyond a reasonable doubt. State v. Landry, 524 So. 2d 1261, 1988 La. App. LEXIS 758 (Mar. 2, 1988).

Pursuant to La. Rev. Stat. section 851(3), the trial court did not err by denying defendant’s motion for a new trial because a witness he subpoenaed did not appear and testify because defendant failed to show that the witness’ testimony constituted new evidence not discoverable prior to or during trial and that, if the evidence had been introduced at trial, it probably would have caused the trier of fact to reach a different result. State v. Brown, 522 So. 2d 1110, 1988 La. App. LEXIS 606 (Feb. 23, 1988), writ denied by 548 So. 2d 1222, 1989 La. LEXIS 2192 (La. 1989).

Defendant’s motion for new trial based on newly discovered evidence was properly denied where the alleged newly discovered evidence was not so material that it ought to have produced a different result from the verdict rendered at trial under La. Code Crim. Proc. Ann. art. 851(3). State v. Williams, 521 So. 2d 629, 1988 La. App. LEXIS 658 (Feb. 23, 1988).

In a jury trial the sufficiency of the evidence could not be challenged by a motion for acquittal, La. Code Crim. Proc. Ann. art. 778, which was available only in judge trials, and a defendant failed to show a specific abuse of discretion in a trial judge’s review of a motion for a new trial under La. Code Crim. Proc. Ann. art. 851 on a charge of manslaughter while armed with a firearm. State v. Johnson, 514 So. 2d 684, 1987 La. App. LEXIS 10525 (Oct. 28, 1987).

Recantation of trial testimony by the State’s main witness in a defendant’s trial for attempted possession of cocaine was an insufficient basis for a new trial when the guilty verdict against the defendant would not have been different without the witness’s testimony. State v. Herndon, 513 So. 2d 486, 1987 La. App. LEXIS 10093 (Sept. 23, 1987).

Because a pro se out of time motion for a new trial was not filed prior to sentencing nor did it assert new and material evidence discovered since sentencing as required by La. Code Crim. Proc. Ann. arts. 851 and 853, a court of appeal denied the motion. State v. Martin, 508 So. 2d 152, 1987 La. App. LEXIS 9472 (May 12, 1987).

Where defendant discovered new evidence showing that fellow inmates had heard a co-defendant admit both that he committed a robbery and that defendant was not involved in the robbery, defendant was not entitled to a new trial because the new evidence would not have made defendant’s testimony more credible. State v. Toussaint, 502 So. 2d 599, 1987 La. App. LEXIS 11141 (Feb. 4, 1987).

Despite a dispute in the evidence as to the events preceding a rape, a defendant’s motion for a new trial was properly denied, because a reasonable juror could have found the defendant guilty of forcible rape beyond a reasonable doubt. State v. Truitt, 500 So. 2d 355, 1987 La. LEXIS 8264 (Jan. 12, 1987).

Although the state’s elicitation on direct examination of the victim of her criminal history at defendant’s trial for aggravated rape may have violated former La. Rev. Stat. Ann. § 15:484 (now La. Code Evid. Ann. art. 607), defendant’s substantial rights were not affected thereby; hence, on appeal the court affirmed the denial of defendant’s motion for a mistrial under La. Code Crim. Proc. Ann. art. 775 and motion for a new trial under La. Code Crim. Proc. Ann. art. 851, because under La. Code Crim. Proc. Ann. art. 921, appellate relief could not be given for any error, defect, or irregularity that did not affect defendant’s substantial rights. State v. La Bauve, 496 So. 2d 370, 1986 La. App. LEXIS 7573 (Aug. 25, 1986).

Proper vehicle for challenging a consent judgment for support, entered under La. Rev. Stat. Ann. § 14:75 (now La. Child. Code Ann. art. 1353), was a rule to show cause as to why the judgment should be set aside, and not a motion for a new trial under La. Code Crim. Proc. Ann. art. 851. State v. Smith, 492 So. 2d 1272, 1986 La. App. LEXIS 7489 (Aug. 6, 1986).

Trial court did not have jurisdiction to decide defendant’s motion for a new trial based upon discovery of new and material evidence under La. Code Crim. Proc. Ann. art. 851(3) in defendant’s trial for second degree murder, because the trial court’s jurisdiction was divested when defendant’s written motion for an appeal was granted one month before he filed his motion for a new trial. State v. Vampran, 491 So. 2d 1356, 1986 La. App. LEXIS 7334 (June 24, 1986), writ of certiorari denied by 496 So. 2d 347, 1986 La. LEXIS 7624 (La. 1986).

Under La. Code Crim. Proc. Ann. art. 778, a trial judge had no authority to enter a judgment of acquittal, so a defendant’s only means of challenging the sufficiency of the evidence was by a motion for new trial under La. Code Crim. Proc. Ann. art. 851. State v. Franks, 483 So. 2d 224, 1986 La. App. LEXIS 6038 (Feb. 5, 1986), writ of certiorari denied by 488 So. 2d 196, 1986 La. LEXIS 6358 (La. 1986).

Trial court did not err when it denied defendant’s motion for a new trial under La. Code Crim. Proc. Ann. art. 851(1) on the armed robbery charge; the evidence of defendant’s identity was sufficient to support his conviction and the jurors had determined the credibility of the State’s witnesses and defendant’s alibi witnesses. State v. Harris, 478 So. 2d 229, 1985 La. App. LEXIS 10117 (Nov. 7, 1985), writ of certiorari denied by 481 So. 2d 1331, 1986 La. LEXIS 5611 (La. 1986).

Pursuant to La. Code Crim. Proc. Ann. art. 851(3), the motion for new trial was properly denied because defendant knew, throughout the trial, where he had attended elementary school, although his counsel was not given that information until after the close of the State’s case in rebuttal; thus, incorrect testimony of state’s witness, that he had attended the same elementary school as the defendant, was not new evidence to the defendant. State v. Burell, 476 So. 2d 1181, 1985 La. App. LEXIS 9979 (Oct. 10, 1985).

Trial court properly denied defendant’s motion for a new trial under La. Code Crim. Proc. Ann. art. 851(3) following his conviction for armed robbery; trial court properly concluded that the additional testimony would not have changed the earlier judgment and properly refused to grant the motion on the basis of a witness’ recantation. State v. Ruffin, 475 So. 2d 1375, 1985 La. App. LEXIS 9801 (Sept. 16, 1985).

Defendant, who was convicted of aggravated burglary, was not entitled to a new trial based on testimony of his girlfriend’s sister as to an alibi, where sister’s testimony was inconsisitent with testimony of defendant’s other witnesses and hence it could not be concluded that sister’s testimony would have changed the defendant’s guilty judgment. State v. Lee, 469 So. 2d 258, 1985 La. App. LEXIS 9378 (Apr. 16, 1985).

Where a witness whose trial testimony was the sole evidence linking a defendant to a rental car and a ski mask used in an armed robbery, later recanted that testimony, the defendant’s motion for a new trial should have been granted on the ground of newly discovered evidence. State v. Boudreaux, 467 So. 2d 1335, 1985 La. App. LEXIS 9134 (Apr. 15, 1985).

After defendant was convicted of manslaughter for the killing of his stepson, defendant was not entitled to a new trial based on newly discovered evidence under La. Code Crim. Proc. Ann. art. 851; during the trial, he could have obtained statements by hospital employees that they did not ask the stepson’s friend to move his car, which allegedly contained the stepson’s knife, and the evidence was not so significant that it would probably produce an acquittal in the event of retrial. State v. McZeal, 467 So. 2d 142, 1985 La. App. LEXIS 9368 (Apr. 10, 1985).

Where defendant failed to brief his assertion that the trial court should have granted a new trial because the verdict was contrary to the law and the evidence and relied instead on a general insufficiency argument, the appellate court could review the granting or denial of his motion for a new trial only for error of law. State v. Ford, 467 So. 2d 1243, 1985 La. App. LEXIS 8580 (Apr. 3, 1985), writ of certiorari denied by 474 So. 2d 1302, 1985 La. LEXIS 9315 (La. 1985).

Defendant failed to establish any grounds for a new trial under La. Code Crim. Proc. Ann. art. 851, he had no right to trial by any particular jurors, and the trial court did not abuse its discretion under former La. Code Crim. Proc. Ann. art. 345 (now La. Code Crim. Proc. Ann. art. 783) by excusing certain jurors from service. State v. Simms, 465 So. 2d 769, 1985 La. App. LEXIS 8492 (Feb. 11, 1985).

Defendant’s aggravated rape conviction was upheld and he was not entitled to a new trial because while his counsel was not diligent in discovery the court could not say that the evidence would probably have changed the verdict. State v. Johnson, 463 So. 2d 620, 1984 La. App. LEXIS 10223 (Nov. 29, 1984), remanded by 464 So. 2d 1363, 1985 La. LEXIS 8114 (La. 1985).

Where it was discovered after a guilty verdict was rendered in defendant’s first degree murder trial that a juror was the mother of an assistant district attorney who did not participate in the case, defendant was entitled to a new trial on the basis of a newly discovered procedural defect; although the juror was not actually biased, a reasonable inference of bias was raised by the juror’s relationship to the attorney and by the attorney’s presence in the courtroom during the trial. State v. Bacchus, 455 So. 2d 1257, 1984 La. App. LEXIS 9507 (Aug. 31, 1984).

Appeals court affirmed driver’s conviction of negligent homicide of passenger in car accident; driver’s voluntary admissions before and after Miranda she was driver were properly not suppressed; and defendant’s later requests for a continuance and a new trial were not erroneously overruled since defendant did not show as required under La. Code Crim. Proc. Ann. arts. 709, 851, 854 when a surviving victim could be extradited and available to testify that defendant was not driving. State v. Jackson, 452 So. 2d 1250, 1984 La. App. LEXIS 8964 (June 6, 1984), review denied by 457 So. 2d 17, 1984 La. LEXIS 9805 (La. 1984).

Where an order of appeal was not entered, the trial court was not divested of its jurisdiction; thus, the vacation of defendant’s conviction and sentence and an order for a new trial were valid exercises of the trial court’s discretion under La. Code Crim. Proc. Ann. art. 851(5). State v. Creel, 450 So. 2d 651, 1984 La. LEXIS 8996 (May 14, 1984).

Defendant’s post-verdict motion for a new trial after his convictions for malfeasance in office and theft was properly denied; witness testimony he presented as newly discovered evidence appeared to be cumulative and of little probative value and its introduction would not have compelled the trier of fact to reach a different verdict. State v. Beckendorf, 451 So. 2d 66, 1984 La. App. LEXIS 8773 (May 10, 1984).

La. Code Crim. Proc. Ann. art. 851 State v. Rault, 445 So. 2d 1203, 1984 La. LEXIS 7984 (Jan. 16, 1984), writ of certiorari denied by 469 U.S. 873, 105 S. Ct. 225, 83 L. Ed. 2d 154, 1984 U.S. LEXIS 350, 53 U.S.L.W. 3241 (1984).

Denial of defendant’s motion for a new trial under La. Code Crim. Proc. Ann. art. 851(3) was not an abuse of discretion because the alibi evidence was not new, would not have produced an acquittal in the event of retrial, and could have been developed through reasonable diligence because defendant should have known of his whereabouts during the time of the offense. State v. Prudholm, 446 So. 2d 729, 1984 La. LEXIS 8072 (Jan. 16, 1984).

Trial court properly denied defendant’s motion for a new trial that was based on its failure to grant a mistrial for its alleged admission of “other crimes” evidence where defendant’s attorney failed to object to the alleged erroneous admission of evidence until the conclusion of the state’s closing argument. State v. Sisk, 444 So. 2d 315, 1983 La. App. LEXIS 10005 (Dec. 22, 1983), writ of certiorari denied by 446 So. 2d 1215, 1984 La. LEXIS 8488 (La. 1984).

Where polygraph tests were inadmissible, the exclusion of such evidence at trial could not be the basis of a defendant’s motion for new trial. State v. Pendergist, 444 So. 2d 306, 1983 La. App. LEXIS 10008 (Dec. 22, 1983), writ of certiorari denied by 447 So. 2d 1068, 1984 La. LEXIS 8603 (La. 1984).

Where a trial judge was vested with sound discretion to stop the prolonged, unnecessary, and irrelevant examination of a witness, where a court of appeal found no abuse of that discretion in a trial judge’s limitation of a defendant’s cross-examination of a state witness, a defendant’s motion for new trial based on such limitation was properly denied. State v. Pendergist, 444 So. 2d 306, 1983 La. App. LEXIS 10008 (Dec. 22, 1983), writ of certiorari denied by 447 So. 2d 1068, 1984 La. LEXIS 8603 (La. 1984).

Where defendant claimed that she had discovered new evidence that might have impeached one of the state’s witnesses, the trial court did not abuse its discretion in denying defendant a new trial based on newly discovered evidence; it was wholly speculative as to whether the evidence would have resulted in a different outcome. State v. Bellows, 442 So. 2d 889, 1983 La. App. LEXIS 9806 (Dec. 14, 1983), writ of certiorari denied by 446 So. 2d 1222, 1984 La. LEXIS 8555 (La. 1984).

Jackson standard applied to a trial court’s consideration of a new trial motion based on insufficiency of the evidence under La. Code Crim. Proc. Ann. art. 851(1), and would apply to an order granting a motion for a new trial on the ground that no rational jury could have found that defendant failed to prove by a preponderance of the evidence that he was insane when he murdered a preacher. State v. Chapman, 438 So. 2d 1319, 1983 La. App. LEXIS 9343 (Oct. 12, 1983).

Trial court may consider a properly conducted favorable polygraph test result as a factor in support of granting a new trial to serve “the ends of justice” under La. Code Crim. Proc. Ann. art. 851(5); however, such evidence does not necessarily entitle a defendant to a new trial. State v. Chapman, 436 So. 2d 451, 1983 La. LEXIS 10735 (May 23, 1983).

Trial court did not abuse its discretion in denying defendant’s motion for a new trial under La. Code Crim. Proc. Ann. art. 851(5) on the ground that a State’s witness wished to recant his testimony incriminating defendant; recantations were looked upon with the utmost suspicion and the witness’s testimony at trial and at the hearing on the motion for a new trial indicated that his credibility was highly questionable. State v. Davis, 431 So. 2d 117, 1983 La. App. LEXIS 8367 (Apr. 13, 1983).

Although a defendant convicted of armed robbery did not file a motion for new trial, the proper procedure for raising the issue of sufficiency of the evidence, pursuant to La. Code Crim. Proc. Ann. art. 851(1), a court of appeal considered the sufficiency of the evidence to determine whether it met constitutional standards, even though the issue was raised in a formal assignment of error. State v. Marchese, 430 So. 2d 1303, 1983 La. App. LEXIS 8294 (Apr. 5, 1983).

Trial judge did not abuse discretion in denying defendant’s motion for a new trial where all of the evidence adduced at the hearing on remand could have been obtained with due diligence prior to trial. State v. Bryan, 427 So. 2d 1169, 1983 La. LEXIS 9899 (Feb. 23, 1983).

Defendant’s motion for new trial based on newly discovered evidence was properly denied because a handwritten letter that purported to confess to the murder of defendant’s wife and was received by defense counsel two weeks after defendant’s trial was shown to be authored by a former mental hospital patient who had suggested to a co-worker that he should write an anonymous letter. Thus, it was highly unlikely that the letter would have changed the guilty verdict if it had been introduced at trial. State v. Graham, 422 So. 2d 123, 1982 La. LEXIS 12282 (Oct. 18, 1982), appeal dismissed by 461 U.S. 950, 103 S. Ct. 2419, 77 L. Ed. 2d 1309, 1983 U.S. LEXIS 276, 51 U.S.L.W. 3857 (1983).

Although defendant’s plea of guilty waived all non-jurisdictional defects, the court treated his motion for a new trial based on the discovery of new evidence as if his allegations were presented on a motion to withdraw a plea of guilty; the motion was properly denied by the trial court, as the evidence was readily available to defendant well before the date set for trial. State v. Jenkins, 419 So. 2d 463, 1982 La. LEXIS 11776 (Sept. 7, 1982).

Evidence that was discussed with counsel and not put on at trial was not newly discovered evidence under La. Code Crim. Proc. Ann. art. 851. State v. Ratcliff, 416 So. 2d 528, 1982 La. LEXIS 11377 (June 21, 1982).

Court properly denied defendant’s motion for a new trial, in a manslaughter case, where the “newly discovered” evidence, that the victim’s wife committed perjury at trial because she had been intimidated by the prosecution, was found to be incredible. State v. Simmons, 414 So. 2d 705, 1982 La. LEXIS 10998 (May 17, 1982).

Trial judge did not err in denying defendant’s motion for a new trial based upon the assertion that the prosecution withheld exculpatory material because defense counsel admitted at the hearing on the motion for a new trial that counsel had known about an eyewitness to the offense, but did not interview the potential witness; had counsel done so pre-trial, counsel could have learned whether the potential eyewitness would then have been prepared to testify in a manner exculpatory to defendant. State v. Fuller, 414 So. 2d 306, 1982 La. LEXIS 10995 (May 17, 1982).

In his motion for a new trial on the grounds that one of the jurors was not qualified to serve because he was a convicted felon who had not been pardoned, defendant failed to make the required showing that he was unaware of the disqualification when the juror was accepted by him, and that the information could not have been ascertained by due diligence; specifically, a witness at the hearing on the motion testified that defense counsel had been alerted years before that the juror had a criminal conviction, and defense counsel refused to take the stand and state under oath that he had not learned of the juror’s criminal record until after the trial. State v. Herrod, 412 So. 2d 564, 1982 La. LEXIS 10631 (Apr. 5, 1982).

Positive identification of defendant, a former restaurant employee, by two of his co-employees as the man who held up another restaurant employee was sufficient for the jury to find him guilty of armed robbery beyond a reasonable doubt; the trial court did not abuse its wide discretion in denying his motion for a new trial that had asserted that the verdict was contrary to the law and the evidence. State v. Caminita, 411 So. 2d 13, 1982 La. LEXIS 10311 (Mar. 1, 1982), writ of certiorari denied by 459 U.S. 976, 103 S. Ct. 314, 74 L. Ed. 2d 291, 1982 U.S. LEXIS 4193, 51 U.S.L.W. 3340 (1982).

A new trial under La. Code Crim. Proc. Ann. art. 851(3) should have been granted to defendant, based on newly discovered evidence; the test was not simply whether another jury might bring in a different verdict, but whether the new evidence was so material that it ought to have produced a different result than the verdict reached. State v. Naas, 409 So. 2d 535, 1981 La. LEXIS 11183 (Dec. 14, 1981).

When an inmate recanted his post-trial confession to the crime for which defendant was convicted, it was a misuse of discretion for a trial judge to deny defendant’s motion for a new trial without considering testimony by the inmate’s wife, physical evidence, and a prior inconsistent statement by a trial witness, which, if considered, would have required that the motion be granted. State v. Talbot, 408 So. 2d 861, 1981 La. LEXIS 11208 (Dec. 14, 1981 (On Rehearing)).

Ten of 12 jurors voted to convict a defendant of aggravated crime against nature, and there was substantial substantive evidence of the crime other than testimony of the victim and an eyewitness; newly-discovered evidence of pretrial statements by the victim and eyewitness that were inconsistent with their trial testimony and were not admissible as substantive evidence would not have produced a different result than the verdict reached, and the trial court did not abuse its discretion by denying a new trial. State v. Bolton, 408 So. 2d 250, 1981 La. LEXIS 10991 (Nov. 16, 1981).

Defendant was not entitled to a new trial under La. Code Crim. Proc. Ann. art. 851, with respect to his aggravated rape conviction when the state failed to provide defendant with a medical report prior to trial when the evidence would not have prompted the jury to reach a different verdict. State v. Hicks, 405 So. 2d 510, 1981 La. LEXIS 10323 (Sept. 28, 1981).

In defendant’s trial for second degree murder, the trial court erred in denying defendant’s motion for a new trial under La. Code Crim. Proc. Ann. art. 851(3); defendant was entitled to a new trial because the discovery of new evidence that impeached the testimony of a primary state’s witness was not discovered until after the trial, notwithstanding the exercise of reasonable diligence by defendant. State v. Naas, 409 So. 2d 535, 1981 La. LEXIS 10282 (June 22, 1981).

Trial court did not err in denying motion for a new trial based on the co-defendant’s change in his testimony during the second sentencing hearing, where the judge could reasonably conclude that the recantation would not have created reasonable doubt of defendant’s guilt in the mind of any reasonable juror. State v. Sonnier, 402 So. 2d 650, 1981 La. LEXIS 8641 (June 22, 1981), writ of certiorari denied by 463 U.S. 1229, 103 S. Ct. 3571, 77 L. Ed. 2d 1412 (1983).

Trial court correctly applied the guidelines of La. Code Crim. Proc. Ann. art. 851(3) in its denial of defendant’s motion for a new trial on the charge of simple burglary where the testimony of witnesses at the hearing on the motion for new trial to the effect that defendant was “framed” for the burglary was inconsistent and confusing; it could not be said that the new evidence was so material that it would produce a different result from the verdict reached. State v. Molinario, 400 So. 2d 596, 1981 La. LEXIS 8395 (June 22, 1981).

It was not error to deny defendant’s motion for a new trial after defendant was convicted of aggravated rape, since the evidence presented at the hearing on the motion was not so material that it would have produced a different result than the verdict reached. State v. Miles, 402 So. 2d 644, 1981 La. LEXIS 8642 (June 22, 1981).

Trial judge did not err in denying defendant’s motion for a new trial after his conviction by a jury of aggravated rape; each of the errors assigned by defendant lacked merit, and the cumulative effect of the meritless assignments of error did not indicate that injustice had been done or that the ends of justice would have been served by granting a new trial or reversing the conviction. State v. Prestridge, 399 So. 2d 564, 1981 La. LEXIS 8214 (May 20, 1981).

Under La. Code Crim. Proc. Ann. art. 851, the motion for a new trial is based on the supposition that injustice has been done the defendant, and, unless such is shown to have been the case, the motion shall be denied, no matter upon what allegations it is grounded. The court, on motion of the defendant, shall grant a new trial whenever: new and material evidence, that, notwithstanding the exercise of reasonable diligence by the defendant, was not discovered before or during the trial, is available, and if the evidence had been introduced at the trial it would probably have changed the verdict or judgment of guilty. State v. Shannon, 388 So. 2d 731, 1980 La. LEXIS 8497 (Sept. 3, 1980).

Defendant was entitled to a new trial after his conviction for armed robbery, where defendant learned after the trial that a juror discovered that a defense witness was arrested for perjury after testifying for defendant, the jurors discussed the arrest during deliberations, and the State produced no evidence to rebut the presumption of prejudice against defendant. State v. Wisham, 384 So. 2d 385, 1980 La. LEXIS 7528 (May 19, 1980).

Defendant, convicted of selling marijuana to and undercover police officer based solely on the officer’s testimony, was entitled to a new trial and discovery of Brady materials from the State, where the State did not disclose until the trial date that defendant’s cousin was present at the sale, and that the cousin would contradict the officer’s identification of defendant as the seller. State v. Brooks, 386 So. 2d 1348, 1980 La. LEXIS 8329 (Apr. 7, 1980).

Trial court properly denied defendant’s motion for a new trial based on newly-discovered evidence of a business record that conflicted with a witness’s testimony at trial; record, which was created by defendant and was therefore within his knowledge, was disclosed to defendant during trial and was not withheld by the State. State v. Reed, 378 So. 2d 923, 1979 La. LEXIS 7781 (Dec. 13, 1979).

Discovery of the victims’ blood types was not so material that it would have produced a different result than the verdict reached as contemplated by La. Code Crim. Proc. Ann. art. 851(3) where the presence of blood all over the trailer weakened defendant’s theory that the bodies were moved to the trailer after they were murdered. State v. Martin, 376 So. 2d 300, 1979 La. LEXIS 6068 (Oct. 8, 1979), writ of certiorari denied by 449 U.S. 998, 101 S. Ct. 540, 66 L. Ed. 2d 297, 1980 U.S. LEXIS 4047, 49 U.S.L.W. 3370 (1980).

Where the trial court erred by refusing to allow defendant to traverse with his own testimony the credibility of a police affiant who relied on allegedly false confidential information in his probable cause affidavit for a search warrant, it was unclear whether defendant was prejudiced and entitled to a new trial under La. Code Crim. Proc. Ann. art. 851(2), and the conviction was conditionally affirmed and remanded for a new hearing on defendant’s motion to suppress. State v. Paster, 373 So. 2d 170, 1979 La. LEXIS 6876 (June 25, 1979), overruled by In re Matter Under Investigation, 15 So. 3d 972, 2009 La. LEXIS 2184, 37 Media L. Rep. (BNA) 2130 (La. 2009).

Defendant was not entitled to a new trial under La. Code Crim. Proc. Ann. art 851(4) when he knew that a juror was given supplemental instructions by a bailiff before the jury returned with a verdict and chose to gamble on the verdict and raise the defect in his motion for a new trial. State v. McCloud, 357 So. 2d 1132, 1978 La. LEXIS 5835 (Apr. 10, 1978).

Defendant was not entitled to a new trial on the basis that a post-verdict investigation revealed that a juror was disqualified because of a prior felony conviction where the juror’s response to questioning by the prosecution during voir dire was that the juror had never been convicted of a crime of violence and the defense failed to ask any questions of the juror. State v. Baxter, 357 So. 2d 271, 1978 La. LEXIS 7046 (Jan. 30, 1978).

Under La. Code Crim. Proc. Ann. art. 851, the motion for a new trial is based on the supposition that injustice has been done the defendant, and, unless such is shown to have been the case the motion shall be denied, no matter upon what allegations it is grounded; such a motion is not favored by the law. State v. Vinet, 352 So. 2d 684, 1977 La. LEXIS 5895 (Nov. 14, 1977).

Where a convicted defendant claimed on appeal that there was no evidence to convict him, the court had no authority to review his no evidence claim because defendant never made a motion for a new trial before the trial court. State v. Jamerson, 341 So. 2d 1118, 1977 La. LEXIS 5064 (Jan. 24, 1977).

Trial court under La. Code Crim. Proc. art. 851 did not err in denying a defendant’s motion for a new trial on a charge of aggravated rape based on newly discovered evidence because the trial court found the evidence to be incredible and was of such a nature that it probably would not have changed the jury verdict. State v. Lee, 340 So. 2d 180, 1976 La. LEXIS 5274 (Oct. 14, 1976).

Trial court under La. Code Crim. Proc. art. 851(5) did not err in denying a defendant’s motion for a new trial on a charge of aggravated rape based on newly discovered evidence because a fair reading of the testimony adduced at the trial and at the two hearings on the motions for a new trial showed no injustice to the defendant. State v. Lee, 340 So. 2d 180, 1976 La. LEXIS 5274 (Oct. 14, 1976).

Trial court did not abuse its discretion in denying defendant’s motion for a new trial on the grounds of newly discovered evidence concerning defendant’s whereabouts during the crime where the new evidence was of a nature that it should have been discovered before or during trial and defendant failed to demonstrate that had the evidence been offered in the original trial it would probably have changed the verdict of guilty. State v. Brown, 338 So. 2d 686, 1976 La. LEXIS 5244 (Oct. 6, 1976).

Because defendant’s newly discovered evidence would not have affected the jury’s decision, the trial court did not abuse its broad discretion when it denied defendant’s motion for a new trial. State v. Bias, 337 So. 2d 426, 1976 La. LEXIS 4502 (Sept. 13, 1976).

Because no motion for a new trial was made under La. Code Crim. Proc. Ann. art. 851, the question whether there was any evidence at all to support the essential elements of the crime was never presented to the trial judge, and for the same reason, the reviewing court could not technically review the evidence on that basis. State v. Speed, 335 So. 2d 28, 1976 La. LEXIS 4209 (June 30, 1976).

Where defendant failed to file a bill of exception regarding a finding of sanity based upon the determinations of a lunacy commission, he could not later urge that he was entitled to a new trial under La. Code Crim. Proc. Ann. art. 851 based upon this adverse finding. State v. Williams, 332 So. 2d 804, 1976 La. LEXIS 5426 (May 17, 1976).

Where defendant produced new witnesses after his conviction, one of whom testified that one other than defendant confessed to killing the victim, and defendant had assigned counsel at his manslaughter trial, the court granted defendant a new trial. State v. Gilmore, 332 So. 2d 789, 1976 La. LEXIS 4614 (May 17, 1976).

On review of a motion in arrest of judgment, the Supreme Court of Louisiana is not authorized to decide whether a verdict was supported by the law and the evidence, so a defendant’s argument that the state did not prove an essential element of the crime of prostitution could not be considered; the question of whether a verdict was supported by the law and the evidence is properly raised by a motion for acquittal or by a motion for a new trial. State v. Butler, 331 So. 2d 425, 1976 La. LEXIS 3934 (Mar. 29, 1976).

Motion for a new trial under La. Code Crim. Proc. Ann. art. 851(3)-(5) was properly denied where, although defendant’s son claimed he had perjured himself, he was upset and was unable to state what the truth was. State v. Credeur, 328 So. 2d 59, 1976 La. LEXIS 3770 (Feb. 23, 1976).

Newly discovered evidence proffered by defendant was confusing at best and the trial judge did not abuse his discretion in denying a motion for a new trial, which had been filed on the basis of the evidence. State v. Phanor, 325 So. 2d 579, 1976 La. LEXIS 4890 (Jan. 19, 1976).

Defendant’s appeal of conviction for pandering failed as the claim that the trial court erred in refusing to grant a motion for a new trial based on an allegation that the verdict was contrary to the law did not present a ground for review by the appeals court under La. Code Crim. Proc. Ann. art. 851. State v. McCray, 327 So. 2d 408, 1975 La. LEXIS 4121 (Dec. 8, 1975).

Objection based upon a statement made by the district attorney in his closing arguments was waived by defendant’s failure to make a contemporaneous objection and reserve a bill of exceptions had the ruling been adverse. State v. Nix, 327 So. 2d 301, 1975 La. LEXIS 5233 (Dec. 8, 1975).

Defendant was not entitled to a new trial because defendant observed the alleged error prior to the verdict being returned and failed to raise the error; in addition, the alleged error was not prejudicial to defendant. State v. Martin, 316 So. 2d 740, 1975 La. LEXIS 4884 (June 23, 1975).

Palm print taken from a car in which an occupant was shot during an armed robbery was not newly discovered evidence sufficient to warrant a new trial under La. Code Crim. Proc. Ann. art. 851 because the prosecutor advised the jury at the trial that the print did not match defendant’s and, thus, defendant had the advantage of the exculpatory effect of that information on the jury. State v. Melton, 296 So. 2d 280, 1974 La. LEXIS 3570 (June 10, 1974).

Trial court did not err in denying defendant’s request for a new trial based upon newly discovered evidence under La. Code Crim. Proc. Ann. art. 851(3) because defendants were aware of at least two of the allegedly newly discovered witnesses but made no effort to call those witnesses and the information that led to the discovery of the other witnesses was within defendants’ possession prior to trial. State v. Bradford, 298 So. 2d 781, 1974 La. LEXIS 3627 (June 10, 1974), appeal dismissed by 420 U.S. 915, 95 S. Ct. 1109, 43 L. Ed. 2d 387, 1975 U.S. LEXIS 507 (1975).

Where defendant convicted of manslaughter claimed the victim reached for a gun before defendant shot him, the affidavit of a witness who swore that the victim accosted him with a pistol before the shooting was not ground for a new trial. State v. Barfield, 292 So. 2d 580, 1974 La. LEXIS 3480 (Mar. 25, 1974).

Defendant was not entitled to a new trial or reversal of his conviction on the ground that the assistant district attorney who prosecuted the action represented defendant at his preliminary examination but failed to recuse himself; defendant, who confessed his involvement in the crime to police long before the assistant district attorney became involved in the case, did not establish that he was prejudiced. State v. Woods, 283 So. 2d 753, 1973 La. LEXIS 6340 (Sept. 24, 1973).

Under La. Code Crim. Proc. Ann. art. 851, defendant, a convicted armed robber, could not support a motion for a new trial based on newly discovered evidence based solely on conclusory allegations. State v. Howard, 281 So. 2d 701, 1973 La. LEXIS 6096 (Aug. 20, 1973).

Defendant’s conviction for armed robbery was set aside where the trial court abused its discretion when it denied defendant’s motion for a new trial based on defendant’s claim of newly discovered evidence pursuant to La. Code Crim. Proc. Ann. art. 851(3), (5). State v. Randolph, 275 So. 2d 174, 1973 La. LEXIS 5665 (Mar. 8, 1973).

Defendant was not entitled to a new trial based on newly discovered evidence, where defendant was convicted of aggravated rape; defendant alleged that the newly discovered evidence was that, prior to the rape, the sheriff or someone in his office ordered defendant to leave town; defendant did not show that the exercise of reasonable diligence failed to disclose these facts. State v. Allen, 273 So. 2d 504, 1973 La. LEXIS 5964 (Feb. 19, 1973).

Defendants’ aggravated rape convictions were upheld and they were properly denied a new trial under La. Code Crim. Proc. Ann. art. 851 because counsel for defendants did not show that the averred newly discovered evidence, if it had been presented at trial, would probably have changed the verdict of the jury. State v. Jones, 263 LA. 1012, 270 So. 2d 489, 1972 La. LEXIS 4995 (June 29, 1972).

Pursuant to La. Code Crim. Proc. Ann. art. 851, the trial court properly denied defendants’ motion for a new trial based upon newly discovered evidence because the owner of the stolen car used during the robbery could have been called as a witness if due diligence had been exercised, as she lived and worked in the area and her employment was in a setting open to the public. State v. Anderson, 261 LA. 244, 259 So. 2d 310, 1972 La. LEXIS 4775 (Feb. 21, 1972), writ of certiorari denied by 409 U.S. 1030, 93 S. Ct. 533, 34 L. Ed. 2d 481, 1972 U.S. LEXIS 359 (1972).

It was clear from the affidavits and from the colloquy of the trial court and counsel at the hearing of the motion for a new trial that the testimony which the affiants might give was not “newly discovered” evidence under La. Code Crim. Proc. Ann. art. 851; defendant’s conviction was affirmed. State v. Lowe, 258 LA. 1020, 249 So. 2d 116, 1971 La. LEXIS 4223 (June 7, 1971).

Denial of defendants’ motion for a new trial, pursuant to La. Code Crim. Proc. Ann. art. 851, was not disturbed on appeal because the trial court found as a fact that the confession of a prisoner to the armed robbery with which defendants were charged was completely unreliable and, thus, that the newly discovered evidence was incredible. State v. Miller, 254 LA. 73, 222 So. 2d 862, 1969 La. LEXIS 2941 (May 5, 1969), writ of certiorari denied by 396 U.S. 1021, 90 S. Ct. 592, 24 L. Ed. 2d 513, 1970 U.S. LEXIS 3392 (1970).

A defendant was not entitled to a new trial where his motion was devoid of any allegation that there was insufficient evidence to support his conviction. State v. Pagnotta, 253 LA. 770, 220 So. 2d 69, 1969 La. LEXIS 3015 (Feb. 24, 1969).

Defendant was not entitled to a new trial under La. Code Crim. Proc. Ann. art. 851 based on a confession of a fellow prison inmate to the crime defendant was charged with because the inmate’s testimony was unworthy of belief and it did not explain the convincing evidence against defendant. State v. Cancler, 252 LA. 380, 211 So. 2d 298, 1968 La. LEXIS 2751 (June 4, 1968).

Trial court did not abuse its discretion in denying defendant’s motion for a new trial on the ground of newly discovered evidence; a change in a witness’s testimony that a narcotic fix that the witness held in her hand when she and defendant were arrested actually belonged to the witness; the trial court concluded that the witness was lying out of fear. State v. Valcour, 247 LA. 450, 172 So. 2d 74, 1965 La. LEXIS 2387 (Feb. 25, 1965).

Defendant’s failure to make a motion for a new trial precluded review of his general allegation that there was a complete lack of evidence to support the proof essential to his conviction for negligent homicide. State v. Scheler, 243 LA. 443, 144 So. 2d 389, 1962 La. LEXIS 539 (June 29, 1962).

Trial court had no authority under former La. Rev. Stat. Ann. § 15:509 (now La. Code Crim. Proc. Ann. art. 851) to entertain motions for a new trial filed more than two months after defendants were convicted and sentenced. State v. Washington, 230 LA. 181, 88 So. 2d 19, 1956 La. LEXIS 1403 (Mar. 26, 1956), writ of certiorari denied by 352 U.S. 858, 77 S. Ct. 83, 1 L. Ed. 2d 66, 1956 U.S. LEXIS 655 (1956).

Pursuant to former La. Rev. Stat. Ann. § 15:509 (now La. Code Crim. Proc. Ann. art. 851), the judge was within his discretion in overruling defendant’s motion for a new trial because the judge was not of the opinion that defendant was entitled to a new trial and he specifically so stated in his per curiam. State v. Weber, 221 LA. 1093, 61 So. 2d 883, 1952 La. LEXIS 1296 (Nov. 10, 1952).

Defendant was properly convicted of simple robbery where the additional testimony of two witnesses would have been cumulative and corroborative only. State v. Washington, 220 LA. 963, 58 So. 2d 195, 1952 La. LEXIS 1152 (Feb. 18, 1952).

Trial court did not abuse its discretion in denying a defendant’s motion for a new trial filed on the basis that some witnesses had violated a sequestration order where there was no evidence to show that the alleged violations of the sequestration order resulted from any connivance with the prosecution or that it was done in pursuance of a pre-arranged plan, and where none of the witnesses changed their testimony from that presented to the grand jury. State v. Benoit, 219 LA. 536, 53 So. 2d 404, 1951 La. LEXIS 897 (Apr. 23, 1951).

• Appeals

•• Reviewability

••• General Overview. — Denial of defendant’s motion for new trial based upon La. Code Crim. Proc. Ann. art. 851(1), that the verdict was contrary to the law and the evidence, was not subject to appellate review. State v. Toups, 859 So. 2d 768, 2003 La. App. LEXIS 2868 (Oct. 8, 2003).

Defendant’s complaint on appeal from the denial of his motion for new trial grounded on an allegation that the evidence was insufficient to convict him of second-degree murder was not reviewable as the appellate court could only review the denial for error of law. State v. Terrick, 857 So. 2d 1153, 2003 La. App. LEXIS 2658 (Sept. 30, 2003), writ of certiorari denied by La. 2003-3272, 871 So. 2d 346, 2004 La. LEXIS 1015 (La. Mar. 26, 2004).

Trial court did not err in failing to grant defendant’s motion for a new trial under La. Code Crim. Proc. Ann. art. 851(5) because the denial of a motion for a new trial did not present anything for appellate review. State v. Deal, 607 So. 2d 641, 1992 La. App. LEXIS 2826 (Oct. 6, 1992), writ of certiorari denied by 612 So. 2d 65, 1993 La. LEXIS 192 (La. 1993).

Trial court did not err under La. Code Crim. Proc. Ann. art. 851(5) in denying defendant’s motion for a new trial based upon his counsel’s refusal to subpoena or excuse certain witnesses because a denial of a motion for a new trial under art. 851(5) was not subject to review on appeal. State v. Tucker, 604 So. 2d 600, 1992 La. App. LEXIS 1962 (June 24, 1992), affirmed in part and reversed in part by 619 So. 2d 38, 1993 La. LEXIS 1803 (La. 1993).

Although a defendant convicted of armed robbery did not file a motion for new trial, the proper procedure for raising the issue of sufficiency of the evidence, pursuant to La. Code Crim. Proc. Ann. art. 851(1), a court of appeal considered the sufficiency of the evidence to determine whether it met constitutional standards, even though the issue was raised in a formal assignment of error. State v. Marchese, 430 So. 2d 1303, 1983 La. App. LEXIS 8294 (Apr. 5, 1983).

••• Preservation for Review

•••• General Overview. — Claim for new trial based on the ground that the ends of justice would be served presents nothing for appellate review. State v. Onstead, 875 So. 2d 908, 2004 La. App. LEXIS 1406 (May 26, 2004).

In the Louisiana Court of Appeals in the Third Circuit, a motion for a new trial does not preserve or revive an issue not properly and timely raised by objection; therefore, defendant’s motion for a new trial in a second degree murder case did not preserve the issue of an improper closing argument for review. State v. Sykes, 857 So. 2d 638, 2003 La. App. LEXIS 2803 (Oct. 7, 2003), writ of certiorari denied by La. 2003-3429, 869 So. 2d 875, 2004 La. LEXIS 1160 (La. Apr. 2, 2004).

Where, before sentencing, defendant made an oral motion for new trial on the basis that defendant was convicted under an unconstitutionally broad statute and that the statute violated defendant’s right to due process, the trial court properly denied the motion, as a motion to quash to be in writing and to specify the grounds upon which it is based, likewise, a motion for new trial must also be in writing. State v. Jordan, 836 So. 2d 609, 2002 La. App. LEXIS 4167 (Dec. 30, 2002).

La. Code Crim. Proc. Ann. art. 851 authorized a trial court to grant a new trial; while counsel did file an oral motion for new trial which was denied by the trial court at the sentencing hearing, his written motion was not filed timely, and that assignment of error presented nothing for review. State v. Martin, 788 So. 2d 1, 2000 La. App. LEXIS 1056 (Apr. 5, 2000), amended by La. App. 98-1507, 2000 La. App. LEXIS 2956 (La.App. 4 Cir. Nov. 15, 2000).

Trial court properly denied defendant’s motion for a new trial that was based on its failure to grant a mistrial for its alleged admission of “other crimes” evidence where defendant’s attorney failed to object to the alleged erroneous admission of evidence until the conclusion of the state’s closing argument. State v. Sisk, 444 So. 2d 315, 1983 La. App. LEXIS 10005 (Dec. 22, 1983), writ of certiorari denied by 446 So. 2d 1215, 1984 La. LEXIS 8488 (La. 1984).

Where a convicted defendant claimed on appeal that there was no evidence to convict him, the court had no authority to review his no evidence claim because defendant never made a motion for a new trial before the trial court. State v. Jamerson, 341 So. 2d 1118, 1977 La. LEXIS 5064 (Jan. 24, 1977).

Because no motion for a new trial was made under La. Code Crim. Proc. Ann. art. 851, the question whether there was any evidence at all to support the essential elements of the crime was never presented to the trial judge, and for the same reason, the reviewing court could not technically review the evidence on that basis. State v. Speed, 335 So. 2d 28, 1976 La. LEXIS 4209 (June 30, 1976).

Objection based upon a statement made by the district attorney in his closing arguments was waived by defendant’s failure to make a contemporaneous objection and reserve a bill of exceptions had the ruling been adverse. State v. Nix, 327 So. 2d 301, 1975 La. LEXIS 5233 (Dec. 8, 1975).

Defendant’s failure to make a motion for a new trial precluded review of his general allegation that there was a complete lack of evidence to support the proof essential to his conviction for negligent homicide. State v. Scheler, 243 LA. 443, 144 So. 2d 389, 1962 La. LEXIS 539 (June 29, 1962).

•• Right to Appeal

••• Defendants. — In an attempted second degree murder case arising from a drive-by shooting, the denial of a motion for new trial based upon La. Code Crim. Proc. Ann. art. 851(1) was not subject to review. State v. Hamilton, 867 So. 2d 151, 2004 La. App. LEXIS 443 (Mar. 3, 2004), writ denied by La. 2004-1227, 899 So. 2d 567, 2005 La. LEXIS 1282 (La. Apr. 22, 2005).

••• Government. — Guilty plea to a lesser non-included offense had the same effect as a verdict of guilty when it was entered on the record, so that the prosecution’s motion to vacate the illegal conviction and sentence was in the nature of a motion for a new trial or arrest of judgment and former La. Rev. Stat. Ann. § 15:506 (now La. Code Crim. Proc. Ann. art. 851(5)) prevented the trial court from granting a new trial on motion of the state while former La. Rev. Stat. Ann. § 15:519 (now La. Code Crim. Proc. Ann. art. 861) prohibited arrest of judgment after sentence had been imposed. State v. Braud, 238 LA. 811, 116 So. 2d 676, 1959 La. LEXIS 1135 (Dec. 14, 1959).

•• Standards of Review

••• General Overview. — Standard of review applicable to a motion for new trial based on newly discovered evidence has been set forth as follows: a defendant seeking a new trial based on newly discovered evidence must establish four elements: (1) that the new evidence was discovered after trial; (2) that failure to discover the evidence before trial was not attributable to his lack of diligence; (3) that the evidence is material to the issues at the trial; and (4) that the evidence is of such a nature that it would probably produce a different verdict in the event of retrial. State v. Taves, 846 So. 2d 1, 2003 La. App. LEXIS 16 (Jan. 15, 2003), affirmed in part and reversed in part by, remanded by La. 03-0518, 861 So. 2d 144, 2003 La. LEXIS 3444 (La. Dec. 3, 2003).

Pursuant to La. Code Crim. Proc. Ann. art. 851(1), defendant’s motion for new trial after his conviction for armed robbery and second degree kidnapping only presented the issue of the weight of the evidence, and the trial court’s refusal to grant the motion was not subject to appellate review except for error of law. State v. Williams, 747 So. 2d 1256, 1999 La. App. LEXIS 3463 (Dec. 8, 1999), writ denied by La. 2000-0734, 775 So. 2d 441, 2000 La. LEXIS 3322 (La. Nov. 27, 2000), writ denied by La. 2000-0358, 778 So. 2d 588, 2001 La. LEXIS 91 (La. Jan. 5, 2001), writ denied by La. 2000-0360, 778 So. 2d 588, 2001 La. LEXIS 92 (La. Jan. 5, 2001), remanded by 249 Fed. Appx. 340, 2007 U.S. App. LEXIS 23012 (5th Cir. La. 2007).

••• Abuse of Discretion

•••• General Overview. — Ruling on a motion for new trial is within the sound discretion of the trial judge and will be disturbed on appeal only when there is a clear showing of abuse of that discretion. State v. Onstead, 875 So. 2d 908, 2004 La. App. LEXIS 1406 (May 26, 2004).

Defendant failed to prove that defendant suffered any injustice by the fact defendant urinated on himself during the jury selection process because defendant did not show that defendant was unable to assist in the jury selection process or that the jury was aware that defendant had urinated on himself; therefore, the trial court did not abuse its discretion in denying defendant’s motion for new trial. State v. Puckett, 839 So. 2d 226, 2003 La. App. LEXIS 93 (Jan. 28, 2003), writ denied by La. 2003-0891, 860 So. 2d 1148, 2003 La. LEXIS 3619 (La. Dec. 12, 2003).

Trial court did not abuse its discretion in denying defendant’s motion for a new trial because defendant knowingly and intelligently waived the right to a jury trial, defendant’s admission in a confession that defendant sold drugs in the past had independent relevance in satisfying the intent element of the crime of possession with intent to distribute heroin, and the trial court’s error in admitting part of defendant’s confession that admitted to using heroin the day of the arrest was harmless. State v. Quest, 772 So. 2d 772, 2000 La. App. LEXIS 2534 (Oct. 18, 2000), writ denied by La. 2000-3137, 800 So. 2d 866, 2001 La. LEXIS 3682 (La. Nov. 2, 2001).

Trial court did not abuse its discretion in denying a defendant’s motion for a new trial on the grounds of the allegedly newly discovered evidence that a key State’s witness confessed under oath to perjury in testifying against the defendant, where the trial court found unbelievable the witness’ testimony recanting the earlier statements and describing a deal with the prosecutor. State v. Brooks, 758 So. 2d 814, 1999 La. App. LEXIS 2257 (July 21, 1999), writ denied by La. 1999-2519, 755 So. 2d 247, 2000 La. LEXIS 744 (La. Feb. 25, 2000).

Trial court did not abuse its discretion in denying defendant’s motion for a new trial pursuant to La. Code Crim. Proc. Ann. art. 851 on the charge against her of unauthorized use of a motor vehicle, in violation of La. Rev. Stat. Ann. § 14:68, where defendant was the person who obtained a stolen vehicle for her own personal use and knew or should have known that the vehicle did not belong to the friend from whom defendant allegedly borrowed the vehicle. State v. Jefferson, 735 So. 2d 769, 1999 La. App. LEXIS 1489 (Apr. 21, 1999).

Where a trial judge was vested with sound discretion to stop the prolonged, unnecessary, and irrelevant examination of a witness, where a court of appeal found no abuse of that discretion in a trial judge’s limitation of a defendant’s cross-examination of a state witness, a defendant’s motion for new trial based on such limitation was properly denied. State v. Pendergist, 444 So. 2d 306, 1983 La. App. LEXIS 10008 (Dec. 22, 1983), writ of certiorari denied by 447 So. 2d 1068, 1984 La. LEXIS 8603 (La. 1984).

Trial court did not abuse its discretion in denying defendant’s motion for a new trial under La. Code Crim. Proc. Ann. art. 851(5) on the ground that a State’s witness wished to recant his testimony incriminating defendant; recantations were looked upon with the utmost suspicion and the witness’s testimony at trial and at the hearing on the motion for a new trial indicated that his credibility was highly questionable. State v. Davis, 431 So. 2d 117, 1983 La. App. LEXIS 8367 (Apr. 13, 1983).

Trial court did not err under La. Code Crim. Proc. Ann. art. 851(1) by refusing defendant’s request for a new trial because the evidence was sufficient to sustain his conviction although the testimony from the only witness to the stabbing was conflicting, as the trial judge did not abuse his discretion in determining that witness’s credibility and several witnesses saw defendant and the victim arguing prior to the stabbing. State v. Hudson, 361 So. 2d 858, 1978 La. LEXIS 5363 (June 19, 1978).

••• Substantial Evidence

•••• General Overview. — In a second degree murder case, defendant’s motion for a new trial based on the sufficiency of the evidence preserved nothing for appellate review. State v. Sykes, 857 So. 2d 638, 2003 La. App. LEXIS 2803 (Oct. 7, 2003), writ of certiorari denied by La. 2003-3429, 869 So. 2d 875, 2004 La. LEXIS 1160 (La. Apr. 2, 2004).

After his conviction for second degree murder, a trial court did not err in denying defendant’s motion for a new trial under La. Code Crim. Proc. Ann. art. 851(1) because in viewing the evidence in a light most favorable to the State, it was determined that defendant’s own trial testimony placed him at the scene when the victim received the fatal blows, defendant had both his and the victim’s blood on his pants, which was consistent with the State’s evidence of defendant’s beating the victim to death, and the victim had imprints of defendant’s shoe on his neck and face; the imprints were made with such force as to break bones and cause serious injuries. State v. Hansbro, 796 So. 2d 185, 2001 La. App. LEXIS 2033 (Sept. 26, 2001), writ of certiorari denied by La. 2001-2970, 827 So. 2d 1177, 2002 La. LEXIS 3077 (La. Oct. 25, 2002).

Correct vehicle for asserting an argument regarding the insufficiency of the evidence was the motion for a post verdict judgment of acquittal under La. Code Crim. Proc. Ann. art. 821, or the motion for new trial under La. Code Crim. Proc. Ann. art. 851; however, an appellate court will address the issue, even when not properly raised, if it was briefed pursuant to formal assignment of error. State v. Girod, 653 So. 2d 664, 1995 La. App. LEXIS 601 (Mar. 15, 1995).

EVIDENCE

• Hearsay

•• Exceptions

••• Statements Against Interest. — In a second degree murder case, defendant’s motion for a new trial based on a confession by a third party was not granted because defendant was unable to show that the evidence was admissible under La. Code Evid. Ann. art. 804(B)(3); there were no corroborating circumstances introduced to prove the trustworthiness of the confession, and there was no proof that the alleged murderer would have testified. State v. Sykes, 857 So. 2d 638, 2003 La. App. LEXIS 2803 (Oct. 7, 2003), writ of certiorari denied by La. 2003-3429, 869 So. 2d 875, 2004 La. LEXIS 1160 (La. Apr. 2, 2004).

•• Exemptions

••• Confessions

•••• General Overview. — It was within the trial court’s discretion to admit a res gestae statement in evidence even though the defendant had not been granted discovery of the existence of the statement in accordance with La. Code Crim. Proc. Ann. art. 716B prior to trial because the defendant did not show prejudicial error under La. Code Crim. Proc. Ann. art. 815(2). State v. Duvall, 747 So. 2d 793, 1999 La. App. LEXIS 3749 (Dec. 28, 1999), writ denied by La. 2000-1362, 785 So. 2d 838, 2001 La. LEXIS 651 (La. Feb. 16, 2001).

Denial of defendants’ motion for a new trial, pursuant to La. Code Crim. Proc. Ann. art. 851, was not disturbed on appeal because the trial court found as a fact that the confession of a prisoner to the armed robbery with which defendants were charged was completely unreliable and, thus, that the newly discovered evidence was incredible. State v. Miller, 254 LA. 73, 222 So. 2d 862, 1969 La. LEXIS 2941 (May 5, 1969), writ of certiorari denied by 396 U.S. 1021, 90 S. Ct. 592, 24 L. Ed. 2d 513, 1970 U.S. LEXIS 3392 (1970).

Defendant was not entitled to a new trial under La. Code Crim. Proc. Ann. art. 851 based on a confession of a fellow prison inmate to the crime defendant was charged with because the inmate’s testimony was unworthy of belief and it did not explain the convincing evidence against defendant. State v. Cancler, 252 LA. 380, 211 So. 2d 298, 1968 La. LEXIS 2751 (June 4, 1968).

••• Prior Statements by Witnesses

•••• General Overview. — Defendant was not entitled to a new trial following a criminal prosecution in which the trial court admitted hearsay statements from a detective that two witnesses identified defendant as the perpetrator where the error was harmless, and the detective’s hearsay testimony did not constitute the sole evidence that defendant committed the armed robbery as the victim testified at trial that defendant robbed her using a gun. State v. Hartwell, 866 So. 2d 899, 2004 La. App. LEXIS 53 (Jan. 27, 2004), writ denied by La. 2004-0448, 876 So. 2d 832, 2004 La. LEXIS 2217 (La. June 25, 2004).

• Procedural Considerations

•• Objections & Offers of Proof

••• General Overview. — Defendant objected, but failed to proffer the substance of the excluded testimony regarding the jurors discussions about the newspapers they improperly read during the trial; thus, defendant failed to preserve the claim that the trial judge improperly prevented the jurors from relating the content of their discussions and properly denied defendant’s motion for a new trial. State v. Rodriguez, 839 So. 2d 106, 2003 La. App. LEXIS 33 (Jan. 14, 2003), writ denied by La. 2003-0482, 845 So. 2d 1061, 2003 La. LEXIS 1775 (La. May 30, 2003), writ of certiorari denied by 540 U.S. 972, 124 S. Ct. 444, 157 L. Ed. 2d 321, 2003 U.S. LEXIS 7807, 72 U.S.L.W. 3281 (2003).

•• Weight & Sufficiency. — Where defendant shot the victim once during a confrontation, and then fired a second round of bullets resulting in eight wounds to the victim’s body, the evidence was sufficient to convict him of second degree murder; defendant was not entitled to a new trial. State v. Miller, 868 So. 2d 239, 2004 La. App. LEXIS 404 (Mar. 3, 2004), writ denied by La. 2004-1127, 883 So. 2d 1027, 2004 La. LEXIS 3029 (La. Oct. 8, 2004).

In a second degree murder case, defendant’s motion for a new trial based on the sufficiency of the evidence preserved nothing for appellate review. State v. Sykes, 857 So. 2d 638, 2003 La. App. LEXIS 2803 (Oct. 7, 2003), writ of certiorari denied by La. 2003-3429, 869 So. 2d 875, 2004 La. LEXIS 1160 (La. Apr. 2, 2004).

A court did not err by denying defendant’s motion for a new trial because the evidence was sufficient to sustain defendant’s second degree murder conviction where witnesses testified that they saw defendant with an assault rifle, described his appearance, and testified about where the victim was located. State v. Mack, 850 So. 2d 1035, 2003 La. App. LEXIS 1898 (June 27, 2003), writ of certiorari denied by La. 2003-2122, 864 So. 2d 628, 2004 La. LEXIS 197 (La. Jan. 16, 2004).

Where a drug transaction between defendant and an undercover agent was videotaped and shown to the jury, a sergeant viewed the videotape and identified defendant as the individual who sold marijuana to the agent, both the sergeant and the agent positively identified defendant in court, and an expert in the field of forensic science testified that the substance in question tested positive for the presence of marijuana, the evidence was sufficient to establish that defendant sold marijuana to the agent in violation of La. Rev. Stat. Ann. § 40:966(A)(1) and defendant’s motions for new trial and for post-verdict judgment of acquittal were denied. State v. Jackson, 846 So. 2d 160, 2003 La. App. LEXIS 1213 (Apr. 29, 2003), writ of certiorari denied by La. 2003-1677, 861 So. 2d 555, 2003 La. LEXIS 3712 (La. Dec. 19, 2003).

After viewing the videotape and hearing the evidence, it was clear that defendant knew that the undercover agent and another individual were discussing the purchase of drugs where immediately after the other individual said that defendant had one for 50, defendant approached the window of the vehicle and an exchange of marijuana for money took place; thus, defendant’s claims regarding lack of knowledge of the drugs were without merit, the trial court did not err in denying defendant’s motion for new trial or the motion for post-verdict judgment of acquittal, and the evidence was sufficient for the jury to convict defendant of distribution of marijuana. State v. Jackson, 846 So. 2d 160, 2003 La. App. LEXIS 1213 (Apr. 29, 2003), writ of certiorari denied by La. 2003-1677, 861 So. 2d 555, 2003 La. LEXIS 3712 (La. Dec. 19, 2003).

After his conviction for second degree murder, a trial court did not err in denying defendant’s motion for a new trial under La. Code Crim. Proc. Ann. art. 851(1) because in viewing the evidence in a light most favorable to the State, it was determined that defendant’s own trial testimony placed him at the scene when the victim received the fatal blows, defendant had both his and the victim’s blood on his pants, which was consistent with the State’s evidence of defendant’s beating the victim to death, and the victim had imprints of defendant’s shoe on his neck and face; the imprints were made with such force as to break bones and cause serious injuries. State v. Hansbro, 796 So. 2d 185, 2001 La. App. LEXIS 2033 (Sept. 26, 2001), writ of certiorari denied by La. 2001-2970, 827 So. 2d 1177, 2002 La. LEXIS 3077 (La. Oct. 25, 2002).

Evidence presented at trial was sufficient to convict a defendant of armed robbery, where the jury obviously believed that the victims’ testimony was credible and accepted their identifications of the defendant; where the defendant admitted that he had been in the loan office that was robbed on the day of the robbery; where the defendant stated in a loan application that a nine millimeter Beretta would be provided as collateral and witnesses testified that the weapon used by the robber was a nine millimeter Beretta; and where the defendant fled from the apartment when the police arrived there the day after the robbery. State v. James, 754 So. 2d 429, 2000 La. App. LEXIS 577 (Mar. 10, 2000), writ denied by La. 2000-0956, 786 So. 2d 113, 2001 La. LEXIS 743 (La. Mar. 9, 2001).

Under La. Code Crim. Proc. Ann. arts. 821 and 851, the evidence was sufficient to support a murder conviction despite the lack of a confession of defendant or a murder weapon. State v. Hampton, 750 So. 2d 867, 1999 La. LEXIS 1074 (Apr. 23, 1999), writ of certiorari denied by 528 U.S. 1007, 120 S. Ct. 504, 145 L. Ed. 2d 390, 1999 U.S. LEXIS 7582, 68 U.S.L.W. 3326 (1999).

Pursuant to La. Code Crim. Proc. Ann. art. 851(1), defendant was not entitled to a new trial based upon insufficiency of the evidence because drugs were found on his person and an expert in the field of street narcotics trade testified that the quantity of drugs found on defendant was more consistent with distribution than with personal use and defendant was also found with small plastic baggies / drug paraphernalia. State v. Tucker, 604 So. 2d 600, 1992 La. App. LEXIS 1962 (June 24, 1992), affirmed in part and reversed in part by 619 So. 2d 38, 1993 La. LEXIS 1803 (La. 1993).

Although defendant argued that he did not personally touch the weapons that he pawned allegedly for friends, pursuant to La. Code Crim. Proc. Ann. art. 851(1), the evidence was sufficient to support defendant’s conviction for possession of a firearm by a convicted felon, as a rational trier of fact could have reasonably concluded that defendant fabricated the story, as he failed to call either of the purported owner of the guns as witnesses. State v. Major, 604 So. 2d 137, 1992 La. App. LEXIS 2020 (June 24, 1992), writ of certiorari denied by 609 So. 2d 255, 1992 La. LEXIS 3949 (La. 1992).

In a jury trial the sufficiency of the evidence could not be challenged by a motion for acquittal, La. Code Crim. Proc. Ann. art. 778, which was available only in judge trials, and a defendant failed to show a specific abuse of discretion in a trial judge’s review of a motion for a new trial under La. Code Crim. Proc. Ann. art. 851 on a charge of manslaughter while armed with a firearm. State v. Johnson, 514 So. 2d 684, 1987 La. App. LEXIS 10525 (Oct. 28, 1987).

Trial court construed La. Code Crim. Proc. Ann. art. 851 as relating to the weight of the trial evidence, which is all the court could review in determining a motion for a new trial, which, if granted, could have proceeded without being barred by double jeopardy. State v. Walder, 504 So. 2d 991, 1987 La. App. LEXIS 8893 (Mar. 4, 1987), writ of certiorari denied by 506 So. 2d 1223, 1987 La. LEXIS 9285 (La. 1987).

Positive identification of defendant, a former restaurant employee, by two of his co-employees as the man who held up another restaurant employee was sufficient for the jury to find him guilty of armed robbery beyond a reasonable doubt; the trial court did not abuse its wide discretion in denying his motion for a new trial that had asserted that the verdict was contrary to the law and the evidence. State v. Caminita, 411 So. 2d 13, 1982 La. LEXIS 10311 (Mar. 1, 1982), writ of certiorari denied by 459 U.S. 976, 103 S. Ct. 314, 74 L. Ed. 2d 291, 1982 U.S. LEXIS 4193, 51 U.S.L.W. 3340 (1982).

Trial court did not err under La. Code Crim. Proc. Ann. art. 851(1) by refusing defendant’s request for a new trial because the evidence was sufficient to sustain his conviction although the testimony from the only witness to the stabbing was conflicting, as the trial judge did not abuse his discretion in determining that witness’s credibility and several witnesses saw defendant and the victim arguing prior to the stabbing. State v. Hudson, 361 So. 2d 858, 1978 La. LEXIS 5363 (June 19, 1978).

• Scientific Evidence

•• Polygraphs. — Defendant was not entitled to a new trial based on two polygraph examinations; the new evidence would not have changed the outcome of the trial finding him guilty of molestation of a juvenile over whom he had supervision. The child-victim’s testimony was sufficient evidence to support his conviction. State v. Onstead, 875 So. 2d 908, 2004 La. App. LEXIS 1406 (May 26, 2004).

Where polygraph tests were inadmissible, the exclusion of such evidence at trial could not be the basis of a defendant’s motion for new trial. State v. Pendergist, 444 So. 2d 306, 1983 La. App. LEXIS 10008 (Dec. 22, 1983), writ of certiorari denied by 447 So. 2d 1068, 1984 La. LEXIS 8603 (La. 1984).

Trial court may consider a properly conducted favorable polygraph test result as a factor in support of granting a new trial to serve “the ends of justice” under La. Code Crim. Proc. Ann. art. 851(5); however, such evidence does not necessarily entitle a defendant to a new trial. State v. Chapman, 436 So. 2d 451, 1983 La. LEXIS 10735 (May 23, 1983).

• Testimony

•• Credibility

••• Impeachment

•••• Convictions

••••• General Overview. — Although the state’s elicitation on direct examination of the victim of her criminal history at defendant’s trial for aggravated rape may have violated former La. Rev. Stat. Ann. § 15:484 (now La. Code Evid. Ann. art. 607), defendant’s substantial rights were not affected thereby; hence, on appeal the court affirmed the denial of defendant’s motion for a mistrial under La. Code Crim. Proc. Ann. art. 775 and motion for a new trial under La. Code Crim. Proc. Ann. art. 851, because under La. Code Crim. Proc. Ann. art. 921, appellate relief could not be given for any error, defect, or irregularity that did not affect defendant’s substantial rights. State v. La Bauve, 496 So. 2d 370, 1986 La. App. LEXIS 7573 (Aug. 25, 1986).

•••• Prior Conduct. — Evidence that discredited the officer who was the State’s only witness to tie defendant to the shooting, that he had been charged with conspiracy to murder a woman who had filed a brutality complaint against him and with narcotics dealings, fell under La. Code Crim. Proc. Ann. art. 851(3), and the defendant was entitled to consideration of a motion for new trial. State v. Perron, 660 So. 2d 903, 1995 La. App. LEXIS 2358 (Aug. 23, 1995).

FAMILY LAW

• Child Support

•• Obligations

••• Enforcement

•••• General Overview. — Proper vehicle for challenging a consent judgment for support, entered under La. Rev. Stat. Ann. § 14:75 (now La. Child. Code Ann. art. 1353), was a rule to show cause as to why the judgment should be set aside, and not a motion for a new trial under La. Code Crim. Proc. Ann. art. 851. State v. Smith, 492 So. 2d 1272, 1986 La. App. LEXIS 7489 (Aug. 6, 1986).

GOVERNMENTS

• Courts

•• Rule Application & Interpretation. — Where a defendant’s motion for new trial based on newly discovered evidence was not filed within one year of the instant verdicts, based on La. Code Crim. Proc. Ann. arts. 851(3) and 853, the motion was untimely filed, and the one-year time limitation in La. Code Crim. Proc. Ann. art. 853 did not deprive the defendant of his rights under La. Const. art. I, §§ 19 and 22 to judicial review or access to the courts, nor did it deprive him of his federal and state constitutional rights to due process. State v. Reed, 712 So. 2d 572, 1998 La. App. LEXIS 768 (Apr. 8, 1998), writ denied by La. 98-1266, 729 So. 2d 572, 1998 La. LEXIS 3647 (La. Nov. 25, 1998), writ denied by 973 So. 2d 740, 2008 La. LEXIS 30 (La. 2008).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: Double Jeopardy: Retrial After Reversal of a Conviction on Evidentiary Grounds. 43 La. L. Rev. 1061 (March, 1983).

Article: Postconviction Procedure. 44 La. L. Rev. 477 (November, 1983).

Comment: Selected Problems of the Louisiana Grand Jury. 52 Tul. L. Rev. 707 (June, 1978).

Note: Criminal Procedure—Directed Verdict of Acquittal. 44 Tul. L. Rev. 594 (April, 1970).

Art. 852. Form, content, and trial of motion for new trial.

A motion for a new trial shall be in writing, shall state the grounds upon which it is based, and shall be tried contradictorily with the district attorney.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article follows Sec. 363 of the A.L.I. Code of Criminal Procedure. The Commentary lists eleven states that have statutes providing “that all applications for new trial shall be in writing and shall set forth the grounds upon which the new trial is asked.” (Emphasis supplied.) Art. 507 of the 1928 Louisiana Code of Criminal Procedure similarly required that the motion had to specify the grounds.

(b) The requirement of Art. 507 of the 1928 Code that the proof must correspond with the allegations of the motion, is omitted. A new trial should be granted any time the defendant shows a valid ground therefor, even though he failed to state the ground in his motion. The district attorney can be fully protected by the court’s granting of additional time to prepare to meet a surprise ground that is asserted by the defendant. Deletion of the 1928 Code limitation is supported, as a practical matter, by the fact that Art. 851(5) gives the court plenary authority to order a new trial whenever in its opinion the ends of justice would be better served, even though no legal ground for a new trial is stated. The very comprehensive provisions on new trials in the A.L.I. Code of Criminal Procedure,§§361-368 also do not limit the court’s authority to the grounds stated in the motion.
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• Trials
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• Postconviction Proceedings
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• Appeals

•• Reviewability

••• Preservation for Review

•••• General Overview

CRIMINAL LAW & PROCEDURE

• Trials

•• Judicial Discretion. — The method of hearing motions for new trial was left to the trial judge’s discretion. State v. Allen, 788 So. 2d 62, 2001 La. App. LEXIS 1177 (Mar. 21, 2001).

•• Motions for Mistrial. — Trial court did not commit error by ruling on the defendant’s motion for a new trial without the district attorney present; the rule was to protect the state and only the state could raise the issue, and the defendant was not prejudiced by the court’s actions. State v. Guy, 669 So. 2d 517, 1996 La. App. LEXIS 122 (Jan. 31, 1996), writ denied by La. 96-0388, 679 So. 2d 102, 1996 La. LEXIS 2286 (La. Sept. 13, 1996).

• Postconviction Proceedings

•• Motions for New Trial. — Trial court did not abuse its discretion in denying defendant’s motion for a new trial as defendant did not present any newly discovered evidence, or evidence that was not already in the record. State v. Jackson, 2003 La. App. LEXIS 2317 (Aug. 20, 2003).

Error did not result when the trial court refused to hold a hearing on defendant’s second new trial motion pursuant to La. Code Crim. Proc. Ann. art. 852 when the trial court heard argument concerning defendant’s new trial motion, when the trial court attached an affidavit fully setting out the co-defendant’s recanted testimony, and when it was unlikely that the recanted testimony would change the verdict convicting defendant of possessing cocaine with the intent to distribute. State v. Davis, 768 So. 2d 201, 2000 La. App. LEXIS 2109 (Aug. 29, 2000), writ denied by La. 2000-2730, 795 So. 2d 1205, 2001 La. LEXIS 2476 (La. Aug. 31, 2001), writ denied by La. 2003-0197, 857 So. 2d 515, 2003 La. LEXIS 3279 (La. Nov. 7, 2003).

Trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 852 when it denied defendant’s motion for an evidentiary hearing and based its denial of the motion for a new trial on the submitted affidavits on the grounds that the proffered evidence was highly suspect, that the witnesses and evidence that were allegedly new could have been discovered during the two and one-half years which defendant had for trial preparation, and that one expert was available to testify at trial, but defendant’s counsel chose not to call him. State v. Jackson, 570 So. 2d 227, 1990 La. App. LEXIS 2618 (Nov. 14, 1990).

Where the state neither asked for a continuance nor an evidentiary hearing after defendant filed his motion for a new trial, the trial court did not err in granting the motion without holding a contradictory hearing. State v. Chapman, 438 So. 2d 1319, 1983 La. App. LEXIS 9343 (Oct. 12, 1983).

• Appeals

•• Reviewability

••• Preservation for Review

•••• General Overview. — Where, before sentencing, defendant made an oral motion for new trial on the basis that defendant was convicted under an unconstitutionally broad statute and that the statute violated defendant’s right to due process, the trial court properly denied the motion, as a motion to quash to be in writing and to specify the grounds upon which it is based, likewise, a motion for new trial must also be in writing. State v. Jordan, 836 So. 2d 609, 2002 La. App. LEXIS 4167 (Dec. 30, 2002).

Where defendant failed to support his motion for new trial with proof from the record, the trial court properly denied the motion under former La. Code Crim. Proc. Ann. art. 507 (now La. Code Crim. Proc. Ann. art. 852). State v. Slack, 227 LA. 598, 80 So. 2d 89, 1955 La. LEXIS 1279 (Mar. 21, 1955).


Art. 853. Time for filing motion for new trial.

A motion for a new trial must be filed and disposed of before sentence. The court, on motion of the defendant and for good cause shown, may postpone the imposition of sentence for a specified period in order to give the defendant additional time to prepare and file a motion for a new trial.

When the motion for a new trial is based on ground (3) of Article 851, the motion may be filed within one year after verdict or judgment of the trial court, although a sentence has been imposed or a motion for a new trial has been previously filed; but if an appeal is pending the court may hear the motion only on remand of the case.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article retains the rule of Art. 505 of the 1928 Code of Criminal Procedure that a motion for a new trial must be filed and disposed of before sentence. Art. 873 of this Code provides for a mandatory delay of three days between conviction and sentence in felony cases. Because sometimes the three-day delay will not afford sufficient time to prepare the motion for a new trial, Art. 853 above provides for postponement of the imposition of sentence. This is more liberal than the procedures of the 1928 Code, which permitted imposition of sentence within twenty-four hours after conviction (Art. 521).

(b) The second paragraph, taken from Sec. 362 of the A.L.I. Code of Criminal Procedure, gives the defendant a period of one year in which to file a motion for a new trial based on the ground of newly discovered evidence. The longer time allowed for filing on that ground is desirable because such evidence seldom will be discovered within the normal period for filing the motion for new trial. The Commentary of the A.L.I. source provision lists seven states that have statutes providing an extended period for filing the motion for new trial on the basis of newly discovered evidence.
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GOVERNMENTS

• Courts

•• Rule Application & Interpretation

CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Scope of Protection. — Where a defendant’s motion for new trial based on newly discovered evidence was not filed within one year of the instant verdicts, based on La. Code Crim. Proc. Ann. arts. 851(3) and 853, the motion was untimely filed, and the one-year time limitation in La. Code Crim. Proc. Ann. art. 853 did not deprive the defendant of his rights under La. Const. art. I, §§ 19 and 22 to judicial review or access to the courts, nor did it deprive him of his federal and state constitutional rights to due process. State v. Reed, 712 So. 2d 572, 1998 La. App. LEXIS 768 (Apr. 8, 1998), writ denied by La. 98-1266, 729 So. 2d 572, 1998 La. LEXIS 3647 (La. Nov. 25, 1998), writ denied by 973 So. 2d 740, 2008 La. LEXIS 30 (La. 2008).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Possession

•••• General Overview. — Though it was patent error for a trial court to sentence a defendant to 40 months as a multiple offender on the same date that it convicted him of possession of cocaine, La. Code Crim. Proc. Ann. art. 873 required a minimum three-day delay between a felony conviction and sentence unless the defendant expressly waives such delay; however, the failure to adhere to the three-day delay was prejudicial in that a defendant was not able to file a new trial motion that could have been ruled on before sentencing as required by La. Code Crim. Proc. Ann. art. 853, which stated that a motion for new trial had to be filed and disposed of before sentencing and could not be filed until after conviction. State v. Allen, 788 So. 2d 62, 2001 La. App. LEXIS 1177 (Mar. 21, 2001).

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Having reviewed the record for errors patent in a juvenile criminal proceeding, as required by La. Code Crim. Proc. Ann. art. 920, the appellate court determined that the trial judge failed to act on defendant’s motion for post-verdict judgment of acquittal, and because the Louisiana Children’s Code was silent as to such motions, the Code of Criminal Procedure controlled, pursuant to La. Code Crim. Proc. Ann. arts. 104 and 15; La. Code Crim. Proc. Ann. arts. 821 and 853 required that motions for post-verdict judgment of acquittal and for a new trial had to be disposed of before sentencing, so defendant’s conviction was conditionally affirmed, his sentence was vacated, and the case was remanded for a hearing on the post-conviction motion for re-sentencing if such motion was denied. State ex rel. T.J., 800 So. 2d 969, 2001 La. App. LEXIS 2206 (Oct. 17, 2001).

• Search & Seizure

•• Warrantless Searches

••• Investigative Stops. — La. Code Crim. Proc. Ann. art. 853 provided that a motion for a new trial must be filed and disposed of before sentence; a court, on motion of defendant and for good cause shown, may postpone the imposition of sentence for a specified period in order to give the defendant additional time to prepare and file a motion for a new trial. State v. Bailey, 713 So. 2d 588, 1998 La. App. LEXIS 1083 (Apr. 28, 1998), writ denied by La. 98-1458, 723 So. 2d 971, 1998 La. LEXIS 3142 (La. Oct. 30, 1998).

• Trials

•• Continuances. — It was not an abuse of discretion for a trial judge to postpone sentencing to give a defendant time to brief issues for a new trial motion. State v. West, 437 So. 2d 256, 1983 La. LEXIS 11367 (Sept. 2, 1983).

•• Motions for Acquittal. — Where a trial court sentenced a defendant without ruling on the defendant’s motion for a new trial or motion for post verdict judgment of acquittal, the trial court erred under La. Code Crim. Proc. Ann. arts. 853 and 821, and the sentence had to be vacated. State v. Leonard, 758 So. 2d 238, 2000 La. App. LEXIS 122 (Feb. 2, 2000).

•• Motions for Mistrial. — An inaccuracy in the record and missing transcripts were not grounds for a new trial under La. Code Crim. Proc. Ann. art. 853, did not violate defendant’s rights under La. Const. art. I, § 19, but was in violation of the recording requirements in La. Rev. Stat. Ann. § 13:961(C). State v. Lambert, 749 So. 2d 739, 1999 La. App. LEXIS 3324 (Nov. 17, 1999), writ denied by La. 2000-1346, 781 So. 2d 1258, 2001 La. LEXIS 375 (La. Jan. 26, 2001).

• Sentencing

•• General Overview. — Because of an error patent on the face of the record, the court had to vacate defendant’s sentence and remand the case to the trial court, as La. Code Crim. Proc. Ann. art. 853 requires that the trial court rule on the merits of an application for a new trial before imposing sentence on a defendant. State v. Smith, 553 So. 2d 934, 1989 La. App. LEXIS 2228 (Nov. 16, 1989).

•• Appeals

••• General Overview. — Though it was patent error for a trial court to sentence a defendant to 40 months as a multiple offender on the same date that it convicted him of possession of cocaine, La. Code Crim. Proc. Ann. art. 873 required a minimum three-day delay between a felony conviction and sentence unless the defendant expressly waives such delay; however, the failure to adhere to the three-day delay was prejudicial in that a defendant was not able to file a new trial motion that could have been ruled on before sentencing as required by La. Code Crim. Proc. Ann. art. 853, which stated that a motion for new trial had to be filed and disposed of before sentencing and could not be filed until after conviction. State v. Allen, 788 So. 2d 62, 2001 La. App. LEXIS 1177 (Mar. 21, 2001).

Defendant’s sentence was vacated by the appellate court because it was imposed by the trial court prior to a ruling on defendant’s motion for a new trial in violation of La. Code Crim. Proc. Ann. art. 853. STATE v. RANDOLPH, 1982 La. LEXIS 10033 (Feb. 5, 1982).

•• Corrections, Modifications & Reductions

••• General Overview. — Defendant’s sentence under the multiple bill was vacated, because the trial court failed to consider defendant’s motion for new trial prior to the multiple bill hearing as required by La. Code Crim. Proc. Ann. arts. 853, 873. State v. Washington, 747 So. 2d 1191, 1999 La. App. LEXIS 3301 (Nov. 17, 1999), writ denied by La. 2000-0365, 768 So. 2d 1277, 2000 La. LEXIS 2682 (La. Sept. 15, 2000), remanded by 983 So. 2d 1033, 2008 La. App. Unpub. LEXIS 279 (La.App. 4 Cir. 2008).

••• Illegal Sentences. — It was error for a trial court to dismiss defendant’s motion for a new trial that was filed after he had been sentenced for the crime of obscenity, despite the fact that the motion needed to be filed prior to sentencing under former La. Rev. Stat. Ann. § 15:505 (now La. Code Crim. Proc. Ann. art. 853), because the sentence was void for having been imposed immediately after conviction and not after the requisite 24-hour delay set forth in former La. Rev. Stat. Ann. § 15:521 (now La. Code Crim. Proc. Ann. art. 873); defendant’s failure to object to object when immediately sentenced did not constitute a waiver of the mandatory delay. State v. Woods, 220 LA. 162, 55 So. 2d 902, 1951 La. LEXIS 976 (Dec. 10, 1951).

•• Imposition. — It was not an abuse of discretion for a trial judge to postpone sentencing to give a defendant time to brief issues for a new trial motion. State v. West, 437 So. 2d 256, 1983 La. LEXIS 11367 (Sept. 2, 1983).

••• General Overview. — Trial court sentenced defendant on the same day it denied his second or third motion for a new trial; thus, the trial court failed to observe the mandatory 24-hour time delay pursuant to La. Code Crim. Proc. Ann. art. 873. Because defendant challenged his non-mandatory sentences as excessive, defendant had to be re-sentenced. State v. Young, 902 So. 2d 461, 2005 La. App. LEXIS 1087 (Apr. 26, 2005), remanded by La. App. 05-795, 926 So. 2d 652, 2006 La. App. LEXIS 539 (La.App. 5 Cir. Mar. 14, 2006).

Defendant’s sentence was improper where the record indicated that defendant’s motion for a new trial was denied months after, rather than at least 24 hours before, his sentencing; additionally, the record did not reflect that the motion for post-verdict judgment of acquittal had ever been considered, and thus the requirements of La. Code Crim. Proc. Ann. arts. 821(A), 853, and 873 were not met. State v. Davis, 859 So. 2d 776, 2003 La. App. LEXIS 2866 (Oct. 8, 2003).

Although defendant was sentenced on the possession of cocaine count before the trial court ruled on defendant’s motion for new trial, defendant’s sentence on that count was subsequently vacated pursuant to La. Rev. Stat. Ann. § 15:529.1 after defendant was found to be a multiple offender; therefore, any error relating to the original sentence on that count was harmless, because the trial court did not dispose of the motion for new trial before it sentenced defendant as required by La. Code Crim. Proc. Ann. art. 853. State v. Stokes, 831 So. 2d 354, 2002 La. App. LEXIS 3140 (Oct. 16, 2002).

Trial court did not err in failing to observe the 24 hour delay mandated by La. Code Crim. Proc. Ann. art. 873 between the denial of a motion for a new trial and sentencing, because defendant’s motion for a new trial was not filed until after he was sentenced, and was untimely under La. Code Crim. Proc. Ann. art. 853. State v. Porche, 780 So. 2d 1152, 2001 La. App. LEXIS 315 (Feb. 14, 2001).

Defendant’s sentence was vacated because the trial court failed to rule on defendant’s motion for new trial and motion in arrest of judgment prior to sentencing defendant, as was required by La. Code Crim. Proc. Ann. arts. 853, 861. State v. Lewis, 727 So. 2d 1274, 1999 La. App. LEXIS 286 (Feb. 3, 1999), writ denied by La. 99-0567, 745 So. 2d 21, 1999 La. LEXIS 1894 (La. June 18, 1999).

Defendant’s sentence was vacated pursuant to La. Code Crim. Proc. Ann. art. 853, where the trial court imposed the sentence without first ruling on the defendant’s motion for a new trial. State v. Camou, 633 So. 2d 357, 1993 La. App. LEXIS 4021 (Dec. 29, 1993).

Where the trial court sentenced defendant while his motions for a new trial and for post-conviction relief were pending in contravention of La. Code Crim. Proc. Ann. art. 853, his sentences were vacated and remanded. State v. Brown, 620 So. 2d 508, 1993 La. App. LEXIS 2340 (June 15, 1993), writ of certiorari denied by 625 So. 2d 1062, 1993 La. LEXIS 2945 (La. 1993).

Even if a motion for a new trial had been timely filed, imposing a sentence without waiving the 24-hour delay after denial of the motion was not error where defendant suffered no prejudice. State v. Volkmann, 539 So. 2d 1279, 1989 La. App. LEXIS 450 (Mar. 15, 1989).

Trial court acted in contravention of La. Code Crim. Proc. Ann. art. 853 by sentencing defendant before a pending motion for new trial was adjudicated. State v. Gaspard, 433 So. 2d 435, 1983 La. App. LEXIS 8693 (June 7, 1983).

Defendant’s sentence was vacated by the appellate court because it was imposed by the trial court prior to a ruling on defendant’s motion for a new trial in violation of La. Code Crim. Proc. Ann. art. 853. STATE v. RANDOLPH, 1982 La. LEXIS 10033 (Feb. 5, 1982).

• Postconviction Proceedings

•• Motions for New Trial. — Defendant’s sentence was improper where the record indicated that defendant’s motion for a new trial was denied months after, rather than at least 24 hours before, his sentencing; additionally, the record did not reflect that the motion for post-verdict judgment of acquittal had ever been considered, and thus the requirements of La. Code Crim. Proc. Ann. arts. 821(A), 853, and 873 were not met. State v. Davis, 859 So. 2d 776, 2003 La. App. LEXIS 2866 (Oct. 8, 2003).

Where defendant filed an a pro se motion for new trial after sentencing, the motion was untimely filed under La. Code Crim. Proc. Ann. art. 853. State v. Roland, 850 So. 2d 738, 2003 La. App. LEXIS 1675 (June 5, 2003), reversed in part by La. 03-1930, 865 So. 2d 692, 2004 La. LEXIS 20 (La. Jan. 16, 2004), writ denied by La. 2003-2395, 867 So. 2d 685, 2004 La. LEXIS 545 (La. Feb. 13, 2004).

Trial court’s failure to rule on the merits of a motion for new trial prior to sentencing constituted an error patent, however, because defendant’s original sentence was vacated as a result of his multiple offender adjudication, the error was cured. State v. Melancon, 826 So. 2d 633, 2002 La. App. LEXIS 2664 (Aug. 21, 2002), writ denied by La. 2002-2407, 840 So. 2d 547, 2003 La. LEXIS 791 (La. Mar. 21, 2003).

Having reviewed the record for errors patent in a juvenile criminal proceeding, as required by La. Code Crim. Proc. Ann. art. 920, the appellate court determined that the trial judge failed to act on defendant’s motion for post-verdict judgment of acquittal, and because the Louisiana Children’s Code was silent as to such motions, the Code of Criminal Procedure controlled, pursuant to La. Code Crim. Proc. Ann. arts. 104 and 15; La. Code Crim. Proc. Ann. arts. 821 and 853 required that motions for post-verdict judgment of acquittal and for a new trial had to be disposed of before sentencing, so defendant’s conviction was conditionally affirmed, his sentence was vacated, and the case was remanded for a hearing on the post-conviction motion for re-sentencing if such motion was denied. State ex rel. T.J., 800 So. 2d 969, 2001 La. App. LEXIS 2206 (Oct. 17, 2001).

Though it was patent error for a trial court to sentence a defendant to 40 months as a multiple offender on the same date that it convicted him of possession of cocaine, La. Code Crim. Proc. Ann. art. 873 required a minimum three-day delay between a felony conviction and sentence unless the defendant expressly waives such delay; however, the failure to adhere to the three-day delay was prejudicial in that a defendant was not able to file a new trial motion that could have been ruled on before sentencing as required by La. Code Crim. Proc. Ann. art. 853, which stated that a motion for new trial had to be filed and disposed of before sentencing and could not be filed until after conviction. State v. Allen, 788 So. 2d 62, 2001 La. App. LEXIS 1177 (Mar. 21, 2001).

Trial court did not err in failing to observe the 24 hour delay mandated by La. Code Crim. Proc. Ann. art. 873 between the denial of a motion for a new trial and sentencing, because defendant’s motion for a new trial was not filed until after he was sentenced, and was untimely under La. Code Crim. Proc. Ann. art. 853. State v. Porche, 780 So. 2d 1152, 2001 La. App. LEXIS 315 (Feb. 14, 2001).

Trial court’s failure to rule on the merits of a motion for a new trial prior to sentencing constitutes an error patent on the face of the record, and requires vacation of the sentence and remand. State v. Powell, 779 So. 2d 67, 2001 La. App. LEXIS 214 (Jan. 24, 2001), writ denied by La. 2001-0483, 806 So. 2d 667, 2002 La. LEXIS 278 (La. Jan. 25, 2002).

Following the court’s denial of defendant’s writ application because defendant failed to file a motion for a new trial prior to the trial court’s imposition of sentencing, as required under La. Code Crim. Proc. Ann. art. 853, defendant’s enhanced sentence with respect to his simple burglary conviction was vacated on grounds of patent error. State v. Hanson, 778 So. 2d 43, 2000 La. App. LEXIS 3339 (Dec. 13, 2000), writ denied by La. 2003-2838, 883 So. 2d 1030, 2004 La. LEXIS 3015 (La. Oct. 8, 2004).

La. Code Crim. Proc. Ann. art. 853 requires that a motion for a new trial be filed and disposed of before sentencing. State v. Leonard, 758 So. 2d 238, 2000 La. App. LEXIS 122 (Feb. 2, 2000).

Where a trial court sentenced a defendant without ruling on the defendant’s motion for a new trial or motion for post verdict judgment of acquittal, the trial court erred under La. Code Crim. Proc. Ann. arts. 853 and 821, and the sentence had to be vacated. State v. Leonard, 758 So. 2d 238, 2000 La. App. LEXIS 122 (Feb. 2, 2000).

Court remanded for resentencing because the trial court sentenced defendant before ruling on his motion for a new trial; a motion for new trial must be filed and disposed of before sentence under La. Code Crim. Proc. Ann. art. 853. State v. Hodges, 749 So. 2d 732, 1999 La. App. LEXIS 3306 (Nov. 17, 1999).

Defendant’s sentence had to be vacated and his case remanded for resentencing where his motion for a new trial was not disposed of until five months after sentencing. State v. Booth, 745 So. 2d 737, 1999 La. App. LEXIS 2986 (Oct. 20, 1999).

Defendant’s motion for a new trial was untimely because he filed after he was sentenced for his conviction and because it was not based on newly discovered evidence. State v. Ronald, 743 So. 2d 814, 1999 La. App. LEXIS 2820 (Sept. 29, 1999).

Where a defendant’s motion for new trial based on newly discovered evidence was not filed within one year of the instant verdicts, based on La. Code Crim. Proc. Ann. arts. 851(3) and 853, the motion was untimely filed, and the one-year time limitation in La. Code Crim. Proc. Ann. art. 853 did not deprive the defendant of his rights under La. Const. art. I, §§ 19 and 22 to judicial review or access to the courts, nor did it deprive him of his federal and state constitutional rights to due process. State v. Reed, 712 So. 2d 572, 1998 La. App. LEXIS 768 (Apr. 8, 1998), writ denied by La. 98-1266, 729 So. 2d 572, 1998 La. LEXIS 3647 (La. Nov. 25, 1998), writ denied by 973 So. 2d 740, 2008 La. LEXIS 30 (La. 2008).

Trial court’s failure to rule on defendant’s motion for post verdict judgment of acquittal, motion for arrest of judgment, and motion for a new trial before sentencing him, as required by La. Code Crim. Proc. Ann. arts. 821, 861, 853 respectively, necessitated the vacating of defendant’s sentence and remanding for resentencing. State v. Wilson, 683 So. 2d 775, 1996 La. App. LEXIS 2246 (Oct. 1, 1996), remanded by La. App. 99-105, 742 So. 2d 957, 1999 La. App. LEXIS 2208 (La.App. 5 Cir. July 27, 1999).

The trial court was required under the provisions of La. Code Crim. Proc. Ann. arts. 821 and 853 to rule on defendant’s motions for new trial and post-verdict judgment of acquittal before sentencing; failure to do so constituted error patent, which necessitated that the sentence be vacated. State v. Jackson, 614 So. 2d 783, 1993 La. App. LEXIS 732 (Feb. 24, 1993).

Because of an error patent on the face of the record, the court had to vacate defendant’s sentence and remand the case to the trial court, as La. Code Crim. Proc. Ann. art. 853 requires that the trial court rule on the merits of an application for a new trial before imposing sentence on a defendant. State v. Smith, 553 So. 2d 934, 1989 La. App. LEXIS 2228 (Nov. 16, 1989).

Even if a motion for a new trial had been timely filed, imposing a sentence without waiving the 24-hour delay after denial of the motion was not error where defendant suffered no prejudice. State v. Volkmann, 539 So. 2d 1279, 1989 La. App. LEXIS 450 (Mar. 15, 1989).

Trial court’s failure to rule on defendant’s motion for a new trial prior to sentencing was an error patent on the face of the record and required that defendant’s sentence be vacated. State v. Stevenson, 525 So. 2d 281, 1988 La. App. LEXIS 676 (Apr. 19, 1988).

Because a pro se out of time motion for a new trial was not filed prior to sentencing nor did it assert new and material evidence discovered since sentencing as required by La. Code Crim. Proc. Ann. arts. 851 and 853, a court of appeal denied the motion. State v. Martin, 508 So. 2d 152, 1987 La. App. LEXIS 9472 (May 12, 1987).

Where defendant was convicted of attempted forcible rape, the trial court erred in not ruling on a motion for new trial prior to sentencing; the conviction was affirmed but the sentence was vacated. State v. Blackburn, 444 So. 2d 300, 1983 La. App. LEXIS 10010 (Dec. 22, 1983).

Trial court acted in contravention of La. Code Crim. Proc. Ann. art. 853 by sentencing defendant before a pending motion for new trial was adjudicated. State v. Gaspard, 433 So. 2d 435, 1983 La. App. LEXIS 8693 (June 7, 1983).

Defendant’s sentence was vacated by the appellate court because it was imposed by the trial court prior to a ruling on defendant’s motion for a new trial in violation of La. Code Crim. Proc. Ann. art. 853. STATE v. RANDOLPH, 1982 La. LEXIS 10033 (Feb. 5, 1982).

Trial court erred in sentencing defendants before first addressing their motions for new trial as required by La. Code Crim. Proc. Ann. art. 853. State v. Randolph, 409 So. 2d 554, 1981 La. LEXIS 10996 (Dec. 4, 1981).

Where defendant filed a motion to remand pursuant to La. Code Crim. Proc. Ann. art. 854, attaching a motion for a new trial alleging the existence of newly-discovered evidence, more than one year after the jury rendered its verdict convicting defendant of aggravated crime against nature, but less than one year after the trial court imposed sentence, the motion was timely under La. Code Crim. Proc. Ann. art. 853. State v. Bolton, 408 So. 2d 250, 1981 La. LEXIS 10991 (Nov. 16, 1981).

Under La. Code Crim. Proc. Ann. art. 853 the testimony of a co-participant, which was not available at the time of the trial or the hearing on the motion for a new trial, could have produced a different result other than the guilty verdict and, therefore, the trial court should have heard the testimony before it made the final decision on the motion for a new trial. State v. Bice, 390 So. 2d 1270, 1980 La. LEXIS 9386 (Oct. 31, 1980).

Pursuant to La. Code Crim. Proc. Ann. art. 853, defendant’s motion for new trial which stated new grounds not presented to the court prior to sentencing was untimely and therefore the merits were not properly before the appellate court. State v. Williams, 370 So. 2d 516, 1979 La. LEXIS 7842 (Apr. 9, 1979).

In defendant’s appeal of a conviction for the distribution of heroin, the record revealed that the court sentenced defendant on November 27, 1974, and that defendant filed a written motion for a new trial on December 2, 1974; thus, the appeals court affirmed the conviction as the motion was untimely under La. Code Crim. Proc. Ann. art. 853, and the trial judge properly denied it. State v. Francis, 345 So. 2d 1120, 1977 La. LEXIS 5256 (Jan. 24, 1977).

It was error for a trial court to dismiss defendant’s motion for a new trial that was filed after he had been sentenced for the crime of obscenity, despite the fact that the motion needed to be filed prior to sentencing under former La. Rev. Stat. Ann. § 15:505 (now La. Code Crim. Proc. Ann. art. 853), because the sentence was void for having been imposed immediately after conviction and not after the requisite 24-hour delay set forth in former La. Rev. Stat. Ann. § 15:521 (now La. Code Crim. Proc. Ann. art. 873); defendant’s failure to object to object when immediately sentenced did not constitute a waiver of the mandatory delay. State v. Woods, 220 LA. 162, 55 So. 2d 902, 1951 La. LEXIS 976 (Dec. 10, 1951).

•• Motions to Vacate Judgment. — Having reviewed the record for errors patent in a juvenile criminal proceeding, as required by La. Code Crim. Proc. Ann. art. 920, the appellate court determined that the trial judge failed to act on defendant’s motion for post-verdict judgment of acquittal, and because the Louisiana Children’s Code was silent as to such motions, the Code of Criminal Procedure controlled, pursuant to La. Code Crim. Proc. Ann. arts. 104 and 15; La. Code Crim. Proc. Ann. arts. 821 and 853 required that motions for post-verdict judgment of acquittal and for a new trial had to be disposed of before sentencing, so defendant’s conviction was conditionally affirmed, his sentence was vacated, and the case was remanded for a hearing on the post-conviction motion for re-sentencing if such motion was denied. State ex rel. T.J., 800 So. 2d 969, 2001 La. App. LEXIS 2206 (Oct. 17, 2001).

• Appeals

•• Reversible Errors

••• General Overview. — Defendant’s sentence was vacated pursuant to La. Code Crim. Proc. Ann. art. 853, where the trial court imposed the sentence without first ruling on the defendant’s motion for a new trial. State v. Camou, 633 So. 2d 357, 1993 La. App. LEXIS 4021 (Dec. 29, 1993).

•• Reviewability

••• General Overview. — Trial court’s failure to rule on defendant’s motion for a new trial prior to sentencing was an error patent on the face of the record and required that defendant’s sentence be vacated. State v. Stevenson, 525 So. 2d 281, 1988 La. App. LEXIS 676 (Apr. 19, 1988).

Where defendant’s motion for new trial was untimely under La. Code Crim. Proc. Ann. art. 853 because he did not file it until three days after he was sentenced, the Supreme Court of Louisiana did not have have jurisdiction under La. Const. art. V, § 5(C) to review his argument that the evidence did not support his conviction. State v. Ashley, 354 So. 2d 528, 1978 La. LEXIS 7081 (Jan. 30, 1978).

•• Standards of Review

••• Abuse of Discretion

•••• General Overview. — It was not an abuse of discretion for a trial judge to postpone sentencing to give a defendant time to brief issues for a new trial motion. State v. West, 437 So. 2d 256, 1983 La. LEXIS 11367 (Sept. 2, 1983).

••• Harmless & Invited Errors

•••• General Overview. — Although defendant was sentenced on the possession of cocaine count before the trial court ruled on defendant’s motion for new trial, defendant’s sentence on that count was subsequently vacated pursuant to La. Rev. Stat. Ann. § 15:529.1 after defendant was found to be a multiple offender; therefore, any error relating to the original sentence on that count was harmless, because the trial court did not dispose of the motion for new trial before it sentenced defendant as required by La. Code Crim. Proc. Ann. art. 853. State v. Stokes, 831 So. 2d 354, 2002 La. App. LEXIS 3140 (Oct. 16, 2002).

••• Plain Error

•••• General Overview. — Defendant’s sentence had to be vacated and his case remanded for resentencing where his motion for a new trial was not disposed of until five months after sentencing. State v. Booth, 745 So. 2d 737, 1999 La. App. LEXIS 2986 (Oct. 20, 1999).

GOVERNMENTS

• Courts

•• Rule Application & Interpretation. — Where a defendant’s motion for new trial based on newly discovered evidence was not filed within one year of the instant verdicts, based on La. Code Crim. Proc. Ann. arts. 851(3) and 853, the motion was untimely filed, and the one-year time limitation in La. Code Crim. Proc. Ann. art. 853 did not deprive the defendant of his rights under La. Const. art. I, §§ 19 and 22 to judicial review or access to the courts, nor did it deprive him of his federal and state constitutional rights to due process. State v. Reed, 712 So. 2d 572, 1998 La. App. LEXIS 768 (Apr. 8, 1998), writ denied by La. 98-1266, 729 So. 2d 572, 1998 La. LEXIS 3647 (La. Nov. 25, 1998), writ denied by 973 So. 2d 740, 2008 La. LEXIS 30 (La. 2008).

Art. 854. Newly discovered evidence; necessary allegations.

A motion for a new trial based on ground (3) of Article 851 shall contain allegations of fact, sworn to by the defendant or his counsel, showing:

(1) That notwithstanding the exercise of reasonable diligence by the defendant, the new evidence was not discovered before or during the trial;

(2) The names of the witnesses who will testify and a concise statement of the newly discovered evidence;

(3) The facts which the witnesses or evidence will establish; and

(4) That the witnesses or evidence are not beyond the process of the court, or are otherwise available.

The newly discovered whereabouts or residence of a witness do not constitute newly discovered evidence.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article follows Arts. 511 and 512 of the 1928 Code of Criminal Procedure, governing matters which must be stated in a motion for a new trial on the ground of newly discovered evidence.

Clause (1), requiring a showing that the new evidence was not discovered before or during the trial, notwithstanding the exercise of reasonable diligence, conforms with the corresponding statement of ground (3) in Art. 851. If evidence was or should have been discovered, there is no excuse for its nonproductioh at the trial. When a known key witness is unavailable at the time of the trial, a continuance will be granted if the testimony is substantial and the request is timely made.

Clause (3), requiring a sworn statement of the facts that the witnesses or evidence will establish, is necessary to provide the court with information to determine whether the new evidence is material evidence, and whether it would probably have changed the verdict or finding of guilty if it had been introduced at the trial. Such materiality and probability are prerequisites to the granting of a new trial for newly discovered evidence under ground (3) of Art. 851.

(b) The requirement of a showing under Art. 511 of the 1928 Code “that said evidence is not merely cumulative; that it does not merely corroborate or impeach the credibility or testimony of any witness examined on the trial; . . .” has been a source of considerable uncertainty, and is omitted. Many Louisiana decisions have held, on the basis of that provision, that cumulative or corroborative evidence is not a valid basis for a new trial. State v. Handy, 183 La. 653, 164 So. 616 (1935); State v. Dale, 200 La. 19, 7 So.2d 371 (1942). However, it is also clear that the rule codified in Art. 511 of the 1928 Code was not without its exceptions. In State v. Wynne, 153 La. 414, 417, 96 So. 15, 16 (1923), the court quoted the syllabus from State v. Glover, 140 La. 726, 73 So. 843 (1917): “When it is shown on an application for a new trial of a criminal case on the ground of newly discovered evidence, that there was no lack of diligence on the part of the defendant to procure the evidence before the trial, that the evidence could not have been produced on the trial, that it is material and important to the defense made in the case, as to which there was conflicting evidence, and that the newly discovered evidence is not apparently incredible or suspicious, the trial judge is not justified in refusing to grant the new trial on the ground merely that the evidence would be only cumulative of other evidence heard by the jury, and would not, in the opinion of the judge affect the verdict.” Similarly, in State v. Day, 148 La. 815, 88 So. 76 (1921), it was held that newly discovered cumulative evidence was a ground for a new trial. The court in that case said: “The newly discovered evidence was not only cumulative but of such a positive and convincing nature on the material fact pertaining to the defense, . . . that we doubt not that if it had gone to the jury the accused would have been acquitted. Even though it were cumulative, this fact alone would not rob it of its value as a ground for new trial.” Id. at 817, 88 So. at 77.

There has not been a case definitely stating the rule announced in the Wynne, Glover and Day cases since the adoption of the 1928 Code. However, the rule of those cases was strongly advocated by Chief Justice O’Neil, dissenting, in the 1943 case of State v. Saba, 203 La. 881, 14 So.2d 751 (1943). In 24 C.J.S., Criminal Law,§1459 the general rule is stated that newly discovered cumulative evidence is not grounds for a new trial unless it probably would change the result. In the same section of C.J.S., many cases are cited as authority for the proposition that a new trial will be granted on the basis of newly discovered cumulative evidence that would probably be sufficient to change the result.

As indicated by the above cited authorities, no sound purpose is served by a statutory requirement that the newly discovered evidence shall not be merely cumulative. The A.L.I. Code of Criminal Procedure makes no mention of the exclusion of newly discovered evidence on that ground. The Reporter surveyed the statutes of six states picked at random, and a New York statute was the only one that provided that cumulative newly discovered evidence shall not be the basis of a new trial. Without such a statutory requirement, the fact that evidence is merely cumulative and corroborative of testimony adduced at the trial, will be considered by the court in deciding the ultimate questions of whether the evidence is material and would probably have changed the verdict. In some cases, cumulative evidence may be of such a significant character and weight that it would have changed the result if it had been introduced at the trial. The trial judge’s discretion, rather than an arbitrary limitation, is the soundest basis for denying frivolous unfounded motions for a new trial on the ground of newly discovered evidence.

For similar reasons, a special requirement of Art. 512 of the 1928 Code, “that there was no other witness previously known within the process of the court by whom said facts could have been established,” is omitted. (Emphasis supplied.) This is a factor which the court will consider in determining the propriety of granting a new trial on the ground of newly discovered evidence, but it should not be a categorical basis for denial of the motion. The ultimate issues in such cases are whether the newly discovered evidence is material and would probably have changed the verdict. Art. 851(3).

(c) The last sentence continues a provision of Art. 513 of the 1928 Code, that the newly discovered whereabouts of a witness does not constitute newly discovered evidence. Such a discovery will not be the basis for a new trial unless new evidence is thus made available which will meet the requirements of materiality and probable change of verdict set forth in Art. 851(3).

JUDICIAL DECISIONS

INDEX

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• Perjury

•••• General Overview

•• Sex Crimes

••• Sexual Assault

•••• General Overview

• Juries & Jurors

•• Jury Deliberations

••• General Overview

• Witnesses

•• Unavailability

• Postconviction Proceedings

•• Motions for New Trial

• Appeals

•• Reviewability

••• Preservation for Review

•••• General Overview

•• Standards of Review

••• Abuse of Discretion

•••• General Overview

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• Perjury

•••• General Overview. — In defendant’s trial for aggravated criminal damage to property arising out of a labor dispute, the trial court abused its discretion in denying a new trial where the State introduced crucial testimony regarding defendant’s alleged past history of labor violence on rebuttal, which turned out to be perjured; pursuant to La. Code Crim. Proc. Ann. art. 765(5) and former La. Rev. Stat. Ann. § 15:282 (now La. Code Evid. Ann. art. 611(E)), defendant could not of right rebut the perjured testimony, nor could he reasonably anticipate such testimony so as to counter it prior to verdict. State v. Ellender, 354 So. 2d 500, 1978 La. LEXIS 7706 (Jan. 10, 1978).

•• Sex Crimes

••• Sexual Assault

•••• General Overview. — Defendant was not entitled to a new trial in view of the strong testimony from medical experts who found physical evidence of the rape of a child, the supporting testimony of the sexual abuse counselor, and defendant’s taped confession; further, the mother had a financial interest in the outcome of the criminal matter and the opportunity to influence the child to recant the testimony after the trial. State v. Guidry, 647 So. 2d 502, 1994 La. App. LEXIS 3380 (Dec. 7, 1994), writ denied by La. 2004-1229, 897 So. 2d 594, 2005 La. LEXIS 972 (La. Apr. 1, 2005).

• Juries & Jurors

•• Jury Deliberations

••• General Overview. — Defendant was entitled to a new trial after his conviction for armed robbery, where defendant learned after the trial that a juror discovered that a defense witness was arrested for perjury after testifying for defendant, the jurors discussed the arrest during deliberations, and the state produced no evidence to rebut the presumption of prejudice against defendant. State v. Wisham, 384 So. 2d 385, 1980 La. LEXIS 7528 (May 19, 1980).

• Witnesses

•• Unavailability. — Motion for a new trial based on newly discovered evidence was improperly granted since after a joint trial, an allegation by defendant that his codefendant had changed his mind with respect to assertion of his Fifth Amendment privilege and would testify on defendant’s behalf was not a sufficient ground for granting a new trial where defendant did not show that he had exercised reasonable diligence in procuring the codefendant’s testimony at trial or that the evidence was unavailable either before or during trial for reasons other than trial strategy. State v. Mince, 714 So. 2d 684, 1998 La. LEXIS 1100 (May 29, 1998).

• Postconviction Proceedings

•• Motions for New Trial. — Where review of the entire transcript of the hearing on the new-trial motion revealed that the trial judge was correct in finding that defendant did not present new material fit for a new jury’s consideration, the trial court did not err in denying defendant’s motion for a new trial. State v. Qutoum, 839 So. 2d 323, 2003 La. App. LEXIS 77 (Jan. 28, 2003), writ of certiorari denied by La. 2003-0595, 845 So. 2d 1059, 2003 La. LEXIS 1777 (La. May 30, 2003).

Where a defendant’s motion for a new trial was based on La. Code Crim. Proc. Ann. art. 851(4) and not art. 851(3), he did not have to comply with La. Code Crim. Proc. Ann. art. 854, which required the listing of witnesses who would have testified, the facts they would have established, and a showing that the witnesses were not beyond the process of the court. State v. Tracy, 831 So. 2d 503, 2002 La. App. LEXIS 3264 (Oct. 29, 2002), writ denied by La. 2002-2900, 840 So. 2d 1213, 2003 La. LEXIS 989 (La. Apr. 4, 2003).

Defendant was not entitled to a new trial based on new DNA evidence or alibi witnesses where DNA was not an issue during the trial and defendant failed to show that the alibi evidence was new or that it would have changed the result of the trial under the provisions of La. Code Crim. Proc. Ann. arts. 851 and 854. State v. Jason, 820 So. 2d 1286, 2002 La. App. LEXIS 2345 (July 10, 2002), writ denied by 966 So. 2d 565, 2007 La. LEXIS 2386 (La. 2007).

Although La. Code Crim. Proc. Ann. art. 873 required a 24-hour delay between a denial of a new trial motion and the imposition of a sentence, when the trial court failed to wait the requisite amount of time prior to sentencing defendant, the trial court did not err in sentencing defendant under La. Code Crim. Proc. Ann. art. 854, when defendant failed to submit a written motion for a new trial. State v. Davis, 768 So. 2d 201, 2000 La. App. LEXIS 2109 (Aug. 29, 2000), writ denied by La. 2000-2730, 795 So. 2d 1205, 2001 La. LEXIS 2476 (La. Aug. 31, 2001), writ denied by La. 2003-0197, 857 So. 2d 515, 2003 La. LEXIS 3279 (La. Nov. 7, 2003).

Where the court could not say that testimony ought or necessarily would have produced a verdict different from that rendered by the jury, defendant’s motion for a new trial was properly denied. State v. Coleman, 720 So. 2d 381, 1998 La. App. LEXIS 2741 (Oct. 7, 1998), remanded by La. App. 99-1925, 762 So. 2d 1134, 2000 La. App. LEXIS 1689 (La.App. 3 Cir. June 21, 2000).

Where defendant did not show that he was prejudiced by the State’s failure to announce its selection of which of five crimes it would prosecute defendant for earlier than the day of the trial, reversal and a new trial were not warranted. State v. Coleman, 720 So. 2d 381, 1998 La. App. LEXIS 2741 (Oct. 7, 1998), remanded by La. App. 99-1925, 762 So. 2d 1134, 2000 La. App. LEXIS 1689 (La.App. 3 Cir. June 21, 2000).

Motion for a new trial based on newly discovered evidence was improperly granted since after a joint trial, an allegation by defendant that his codefendant had changed his mind with respect to assertion of his Fifth Amendment privilege and would testify on defendant’s behalf was not a sufficient ground for granting a new trial where defendant did not show that he had exercised reasonable diligence in procuring the codefendant’s testimony at trial or that the evidence was unavailable either before or during trial for reasons other than trial strategy. State v. Mince, 714 So. 2d 684, 1998 La. LEXIS 1100 (May 29, 1998).

Defendant was not entitled to a new trial in view of the strong testimony from medical experts who found physical evidence of the rape of a child, the supporting testimony of the sexual abuse counselor, and defendant’s taped confession; further, the mother had a financial interest in the outcome of the criminal matter and the opportunity to influence the child to recant the testimony after the trial. State v. Guidry, 647 So. 2d 502, 1994 La. App. LEXIS 3380 (Dec. 7, 1994), writ denied by La. 2004-1229, 897 So. 2d 594, 2005 La. LEXIS 972 (La. Apr. 1, 2005).

Where a material witness and possible participant in a second degree murder purportedly received a deal offering time served prior to testifying against the principal defendant, the deal was not newly discovered evidence that would have resulted in a possible change in the outcome of the defendant’s second degree murder trial and the grant of a motion for a new trial. State v. Brown, 636 So. 2d 964, 1994 La. App. LEXIS 859 (Mar. 29, 1994), writ denied sub nomine State ex rel. Brown v. Whitley, La. 94-2013, 683 So. 2d 243, 1996 La. LEXIS 3692 (La. Oct. 2, 1996).

Defendant was not entitled to a new trial pursuant to La. Code Crim. Proc. Ann. art. 854(1) on the basis of newly discovered evidence because defendant failed to meet the requirement that the evidence that the victim was not able to identify the victim at the suppression hearing until the state pointed defendant out to her was not discovered until trial despite defendant’s due diligence, as all the witnesses upon whom defendant relied were present at the suppression hearing and trial. State v. McPherson, 630 So. 2d 935, 1993 La. App. LEXIS 3969 (Dec. 30, 1993).

Pursuant to La. Code Crim. Proc. Ann. arts. 851(3) and 854(1), defendant’s motion for new trial based on newly discovered evidence was properly denied because he failed to exercise due diligence in discovering the whereabouts of the proffered witness, the cumulative nature of the witness’s testimony, and other testimony and evidence which contradicted the proffered witness. State v. Wiley, 614 So. 2d 862, 1993 La. App. LEXIS 742 (Feb. 24, 1993).

Under La. Code Crim. Proc. Ann. art. 854, when defendant claimed he had newly discovered evidence that would contradict the evidence presented by the officers at trial, the trial court should have heard testimony before making a ruling on the motion for a new trial. State v. Willis, 566 So. 2d 1064, 1990 La. App. LEXIS 2011 (Aug. 22, 1990).

A defendant was not entitled to a new trial under La. Code Crim. Proc. Ann. art. 851 based on newly discovered evidence, when the only new discovery was the whereabouts of a witness; such discovery is not newly discovered evidence pursuant to La. Code Crim. Proc. Ann. art. 854. State v. Davis, 550 So. 2d 774, 1989 La. App. LEXIS 1514 (Aug. 23, 1989), writ denied by La. 94-2969, 648 So. 2d 934, 1995 La. LEXIS 72 (La. Jan. 6, 1995).

Review of the record indicated that the witness’ off-the-record recantation did not exculpate defendant, rather, he claimed that he was at the scene, heard the shots and was told by others that it was defendant that shot the victim; pursuant to La. Code Crim. Proc. Ann. art. 854, defendant was not entitled to a new trial. State v. Ward, 542 So. 2d 737, 1989 La. App. LEXIS 601 (Apr. 13, 1989).

Appeals court affirmed driver’s conviction of negligent homicide of passenger in car accident; driver’s voluntary admissions before and after Miranda she was driver were properly not suppressed; and defendant’s later requests for a continuance and a new trial were not erroneously overruled since defendant did not show as required under La. Code Crim. Proc. Ann. arts. 709, 851, 854 when a surviving victim could be extradited and available to testify that defendant was not driving. State v. Jackson, 452 So. 2d 1250, 1984 La. App. LEXIS 8964 (June 6, 1984), review denied by 457 So. 2d 17, 1984 La. LEXIS 9805 (La. 1984).

Reviewing court could not say that the trial court abused its discretion in denying defendant’s motion for a new trial, under La. Code Crim. Proc. Ann. art. 854, without an evidentiary hearing; neither the motion for a new trial nor argument before the trial court continued anything to suggest that a hearing to determine the relationship between the police officer and the victim would disclose any evidence that ought to produce a different result at trial. State v. Campuzano, 404 So. 2d 1217, 1981 La. LEXIS 10441 (Sept. 28, 1981).

Defendant was entitled to a new trial after his conviction for armed robbery, where defendant learned after the trial that a juror discovered that a defense witness was arrested for perjury after testifying for defendant, the jurors discussed the arrest during deliberations, and the state produced no evidence to rebut the presumption of prejudice against defendant. State v. Wisham, 384 So. 2d 385, 1980 La. LEXIS 7528 (May 19, 1980).

In defendant’s trial for aggravated criminal damage to property arising out of a labor dispute, the trial court abused its discretion in denying a new trial where the State introduced crucial testimony regarding defendant’s alleged past history of labor violence on rebuttal, which turned out to be perjured; pursuant to La. Code Crim. Proc. Ann. art. 765(5) and former La. Rev. Stat. Ann. § 15:282 (now La. Code Evid. Ann. art. 611(E)), defendant could not of right rebut the perjured testimony, nor could he reasonably anticipate such testimony so as to counter it prior to verdict. State v. Ellender, 354 So. 2d 500, 1978 La. LEXIS 7706 (Jan. 10, 1978).

Defendant was not entitled to a new trial because of the discovery of new evidence when the defendant knew of his “new” alibi witness prior to trial, he failed to show the exercise of reasonable diligence, and it was highly improbable that the witness’s corroborative testimony would have changed the guilty verdict. State v. Drake, 319 So. 2d 427, 1975 La. LEXIS 4607 (Oct. 1, 1975).

Trial court properly denied defendant’s motion for a new trial on the basis of newly discovered evidence because there was no reason why the new evidence could not by reasonable diligence have been discovered before the trial. State v. Griffin, 288 So. 2d 636, 1974 La. LEXIS 3232 (Jan. 14, 1974).

Trial court properly declined to allow an alibi witness for defendant to testify at the hearing on defendant’s motion for a new trial following his conviction for rape; the witness was not listed in the motion, and the witness’s testimony was cumulative to other witnesses’ testimony. State v. Allen, 273 So. 2d 504, 1973 La. LEXIS 5964 (Feb. 19, 1973).

Trial court did not abuse its discretion in denying defendant’s motion for a new trial on the ground of newly discovered evidence based on a change in a witness’s testimony that a narcotic fix that the witness held in her hand when she and defendant were arrested actually belonged to the witness where the trial court concluded that the witness was lying out of fear. State v. Valcour, 247 LA. 450, 172 So. 2d 74, 1965 La. LEXIS 2387 (Feb. 25, 1965).

In the prosecution of defendant for driving while under the influence of an alcoholic beverage, defendant’s motion for a new trial was properly denied under former La. Code Crim. Proc. Ann. art. 511 (now La. Code Crim. Proc. Ann. art. 854) where new evidence that defendant sought to introduce would merely have been cumulative of evidence already before the trial court. Monroe v. Dozier, 246 LA. 267, 164 So. 2d 322, 1964 La. LEXIS 2507 (May 4, 1964).

Testimony and confession of a perpetrator, who stated he committed the crime to which defendant was convicted, and that the second perpetrator was not defendant, was newly discovered evidence, which was relevant and material and not merely cumulative or corroborative, entitling defendant to a new trial under the test of former La. Rev. Stat. Ann. § 15:511 (now La. Code Crim. Proc. Ann. art. 854). State v. Bell, 242 LA. 585, 137 So. 2d 342, 1961 La. LEXIS 641 (June 29, 1961).

• Appeals

•• Reviewability

••• Preservation for Review

•••• General Overview. — No objection was made to the trial court’s ruling that refused to permit defense counsel to withdraw before defendant’s trial for armed robbery, and no bill of exceptions had been perfected that could serve as a basis for defendant’s contention that constitutional rights had been violated by unwilling and effective assistance of counsel; consequently, under the provisions of La. Const. of 1921 art. 7, § 10 (now La. Const. art. 5, § 5) and La. Code Crim. Proc. Ann. arts. 854, 920 and 921, the matter could not be considered on appeal. State v. Crayton, 255 LA. 375, 231 So. 2d 357, 1970 La. LEXIS 4070 (Jan. 20, 1970).

•• Standards of Review

••• Abuse of Discretion

•••• General Overview. — Where review of the entire transcript of the hearing on the new-trial motion revealed that the trial judge was correct in finding that defendant did not present new material fit for a new jury’s consideration, the trial court did not err in denying defendant’s motion for a new trial. State v. Qutoum, 839 So. 2d 323, 2003 La. App. LEXIS 77 (Jan. 28, 2003), writ of certiorari denied by La. 2003-0595, 845 So. 2d 1059, 2003 La. LEXIS 1777 (La. May 30, 2003).

Art. 855. Errors discovered after verdict or judgment of guilty; necessary allegations.

A motion for a new trial based on ground (4) of Article 851 shall contain allegations of fact sworn to by the defendant or his counsel, showing:

(1) The specific nature of the error or defect complained of; and

(2) That, notwithstanding the exercise of reasonable diligence by the defense, the error or defect was not discovered before or during the trial.

COMMENTARY

Louisiana Official Revision Comments

1966. — The above article, following Art. 514 of the 1928 Code of Criminal Procedure, provides a guide for counsel in preparing a motion for a new trial on the ground of defects in the proceedings which are discovered after verdict. There must be allegations showing that the defect was not discovered before or during the trial despite the exercise of due diligence by the defense. Known irregularities must be promptly objected to and bills of exceptions reserved, which will then be urged by motion for a new trial on ground (2) of Art. 851. Otherwise, such defects are waived and cannot be urged for the first time in a motion for a new trial. State v. Layton, 217 La. 57, 46 So.2d 37 (1950), relying on R.S. 15:514.
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CRIMINAL LAW & PROCEDURE

• Postconviction Proceedings

•• Arrest of Judgment. — Pursuant to La. Code Crim. Proc. Ann. art. 855, defendants’ motion in arrest of judgment and motion for a new trial were properly denied because defense counsel failed to allege and prove that notwithstanding an exercise of his reasonable diligence, the error in the security manager’s testimony was not discovered prior to the verdict. State v. Sandifer, 359 So. 2d 990, 1978 La. LEXIS 5335 (June 19, 1978).

•• Motions for New Trial. — Defendant was not entitled to a new trial because defendant observed the alleged error prior to the verdict being returned and failed to raise the error; in addition, the alleged error was not prejudicial to defendant. State v. Martin, 316 So. 2d 740, 1975 La. LEXIS 4884 (June 23, 1975).

Pursuant to La. Code Crim. Proc. Ann. art. 855, defendant’s motion for a new trial was properly denied because the general allegation of influence, with no supporting facts, and no attestation of reasonable diligence did not meet the requirements of art. 855. State v. Veal, 296 So. 2d 262, 1974 La. LEXIS 3572 (June 10, 1974).

Art. 856. Motion to urge all available grounds; exceptions.

A motion for a new trial shall urge all grounds known and available to the defendant at the time of the filing of the motion. However, the court may permit the defendant to supplement his original motion by urging an additional ground, or may permit the defendant to file an additional motion for a new trial, prior to the court’s ruling on the motion.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article states the well-recognized, though seldom stated, rule of the jurisprudence that the defendant is generally entitled to only one motion for a new trial urging grounds available at the time of the motion. In State v. Smith, 156 La. 818, 823, 101 So. 209, 210 (1924), the court stated, quoting from 16 C.J. 1120: “‘In the absence of a statute permitting successive applications, defendant is, as a general rule, entitled to make only one motion for a new trial. If his motion is denied, his right to move is exhausted.’” Under this rule, however, the court has discretion to allow the defendant to supplement his original motion if it is done prior to the court’s ruling on the motion for a new trial. State v. Bradley, 30 La.Ann. 326 (1878). Discretionary authority to permit the urging of additional grounds is expressly stated in the second sentence of this article.

(b) A general exception to the rule is implicit where the subsequent motion is based on newly discovered evidence, a ground that will not ordinarily be available when the original motion is filed and disposed of. To deny a subsequent motion on that ground would deny effective relief. Therefore, Art. 853 permits a motion on the ground of newly discovered evidence or defects, to be filed within one year after verdict or judgment, as an exception to the general rule that a motion for a new trial must be filed before sentence.
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CRIMINAL LAW & PROCEDURE

• Witnesses

•• Unavailability. — Motion for a new trial based on newly discovered evidence was improperly granted since after a joint trial, an allegation by defendant that his codefendant had changed his mind with respect to assertion of his Fifth Amendment privilege and would testify on defendant’s behalf was not a sufficient ground for granting a new trial where defendant did not show that he had exercised reasonable diligence in procuring the codefendant’s testimony at trial or that the evidence was unavailable either before or during trial for reasons other than trial strategy. State v. Mince, 714 So. 2d 684, 1998 La. LEXIS 1100 (May 29, 1998).

• Postconviction Proceedings

•• Motions for New Trial. — Trial court was correct in that defendant’s original and supplemental motions for new trial were procedurally deficient, the supplemental motion for new trial was not filed with permission of the court as required by La. Code Crim. Proc. Ann. art. 856, and neither motion contained allegations that, notwithstanding reasonable diligence, the error or defect was not discovered before or during the trial; the original motion did not contain the specific nature of the error or defect complained of. State v. Tracy, 831 So. 2d 503, 2002 La. App. LEXIS 3264 (Oct. 29, 2002), writ denied by La. 2002-2900, 840 So. 2d 1213, 2003 La. LEXIS 989 (La. Apr. 4, 2003).

Art. 857. Effect of granting new trial.

The effect of granting a new trial is to set aside the verdict or judgment and to permit retrial of the case with as little prejudice to either party as if it had never been tried.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article continues the sound rule of Art. 515 of the 1928 Code of Criminal Procedure, that the slate is wiped clean when a new trial is granted. No change is intended in the well-established rule that the conviction of a lesser degree of the offense charged operates as an implied acquittal of the greater offense, and that the granting of a new trial does not deprive the defendant of his right to insist upon that implied acquittal. State v. Harville, 171 La. 256, 130 So. 348 (1930). The Harville rule is codified in Art. 598.

(b) The statement in the source provision, that the effect of granting a new trial is “to set at large everything connected with the trial,” is not included. That phrase, taken literally, would invalidate the original indictment and would require a re-arraignment of the defendant. In actual practice the new trial is held on the basis of the original indictment and arraignment.

(c) It is contemplated that the rule of State v. Gatlin, 241 La. 321, 129 So.2d 4 (1961), will be continued. In the Gatlin case, the court stated that “it is not proper for an accused to be acquitted and discharged on appeal under a bill of exceptions taken to the overruling of a motion for a new trial. . . . and the cases holding otherwise are hereby overruled.” Id. at 331, 129 So.2d at 7.
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CRIMINAL LAW & PROCEDURE

• Trials

•• Defendant’s Rights

••• Right to Fair Trial. — Defendant was not denied an impartial jury of his peers due to the fact that some jurors knew defendant was being retried because the second trial sufficiently satisfied the requirements of La. Code Crim. Proc. Ann. art. 857, as defendant failed to show that some jurors’ knowledge that defendant was being retried prejudiced him or denied him an impartial jury. State v. Copeland, 530 So. 2d 526, 1988 La. LEXIS 641 (Apr. 11, 1988), writ of certiorari denied by 489 U.S. 1091, 109 S. Ct. 1558, 103 L. Ed. 2d 860, 1989 U.S. LEXIS 1554, 57 U.S.L.W. 3621 (1989).

••• Right to Remain Silent

•••• Self-Incrimination Privilege. — Defendant’s voluntary testimony at the defendant’s prior trial was admissible at a second trial on the same charge, so long as the state did not make it apparent to the jury that the testimony was from a prior trial, and since it was the defendant’s counsel that made it apparent to the jury that it was testimony from the defendant’s prior trial, the testimony did not violate the defendant’s privilege against self-incrimination under the Fifth Amendment, or La. Code Crim. Proc. Ann. art. 857. . State v. Reed, 324 So. 2d 373, 1975 La. LEXIS 5208 (Dec. 8, 1975).

•• Examination of Witnesses

••• Cross-Examination. — Trial court did not err, in a second trial, in prohibiting defendant from referring to the original trial in defendant’s bribery case as a “prior trial” rather than a “prior hearing” during cross-examination of a state trooper regarding the trooper’s prior testimony; proof of the prior trial could have been highly prejudicial, and the new trial needed to be conducted with as little prejudice to either party as if it had never been tried. State v. Hebert, 402 So. 2d 675, 1981 La. LEXIS 8640 (June 22, 1981).

•• Motions for Mistrial. — References to defendant’s former conviction, made during rebuttal argument by the prosecutor on the new trial, were ground for a mistrial. State v. Lee, 346 So. 2d 682, 1977 La. LEXIS 5749 (May 16, 1977).

• Verdicts

•• General Overview. — Even though a trial court rejected defendant’s plea of guilty to a charge of sexual battery contained in an amended bill of information, it was without authority to impose a sentence for the crime of forcible rape because the original jury verdict on that charge had been set aside by the trial court’s final order granting a new trial. State v. Benoit, 492 So. 2d 60, 1986 La. App. LEXIS 7113 (May 28, 1986).

• Sentencing

•• Imposition

••• General Overview. — Even though a trial court rejected defendant’s plea of guilty to a charge of sexual battery contained in an amended bill of information, it was without authority to impose a sentence for the crime of forcible rape because the original jury verdict on that charge had been set aside by the trial court’s final order granting a new trial. State v. Benoit, 492 So. 2d 60, 1986 La. App. LEXIS 7113 (May 28, 1986).

•• Presentence Reports. — Defendant’s sentence for escape from a correctional school was not improper because under La. Code Crim. Proc. Ann. art. 857(A)(1), the trial court was justified in considering defendant’ stealing of a truck even though he was not yet charged with the theft because he confessed to the theft. State v. Knapp, 378 So. 2d 911, 1979 La. LEXIS 7634 (Dec. 13, 1979).

• Appeals

•• Prosecutorial Misconduct

••• General Overview. — References to defendant’s former conviction, made during rebuttal argument by the prosecutor on the new trial, were ground for a mistrial. State v. Lee, 346 So. 2d 682, 1977 La. LEXIS 5749 (May 16, 1977).

•• Standards of Review

••• General Overview. — La. Code Crim. Proc. Ann. art. 857 provides the following regarding the effect of granting a new trial: the effect of granting a new trial is to set aside the verdict or judgment and to permit retrial of the case with as little prejudice to either party as if it had never been tried; however, pursuant to La. Code Crim. Proc. Ann. art. 921, the appellate court will not reverse any ruling on appeal that does not affect substantial rights of the accused. State v. Bishop, 734 So. 2d 674, 1999 La. App. LEXIS 187 (Feb. 3, 1999), writ denied by La. 1999-2499, 754 So. 2d 932, 2000 La. LEXIS 444 (La. Feb. 11, 2000).

Art. 858. Review of ruling on motion for new trial.

Neither the appellate nor supervisory jurisdiction of the supreme court may be invoked to review the granting or the refusal to grant a new trial, except for error of law.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The above article is copied almost verbatim from Art. 516 of the 1928 Code of Criminal Procedure. This provision is a particularized application of the constitutional limitation of the supreme court’s appellate jurisdiction to questions of law only. Const. Art. VII,§10. Continuation of the provision is not necessary, in view of the general constitutional limitation, but it makes for clarity to retain it as a concluding article in this Chapter.

(b) Although the constitutional limitation of the supreme court’s criminal jurisdiction is specifically addressed to the court’s appellate jurisdiction, the limitation is generally construed as applicable to both the appellate and supervisory jurisdiction of that court. State v. Fraques, 156 La. 462, 100 So. 682 (1924); State v. Borum, 188 La. 846, 178 So. 371 (1937); State v. Heiman, 227 La. 235, 79 So.2d 78 (1955); State v. Rogers, 241 La. 841, 132 So.2d 819 (1961). In State v. Borum, 188 La. 846, 857, 178 So. 371, 375 (1937), the court stated: “This court is without authority, whether in the exercise of its supervisory jurisdiction or otherwise, to review the findings of the trial judge in a criminal prosecution upon a question of fact pertaining to the guilt or innocence of the defendant.” This rule has not been affected by the 1958 amendment to the constitution. The case of State v. Rogers, 241 La. 841, 909, 132 So.2d 819, 843 (1961), contained the following language: “(N)either the appellate nor supervisory jurisdiction of the Supreme Court can be invoked to review the granting or the refusal to grant a new trial except for error of law. . . . (T)his court has not jurisdiction to decide questions of fact on which depend the guilt or innocence of the defendant in a criminal prosecution.”
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CONSTITUTIONAL LAW

• The Judiciary

•• Jurisdiction

••• General Overview. — Where defendant on appeal claimed that his motion for a new trial was improperly denied because there was insufficient evidence of intent to support his conviction for cattle theft, review by the Supreme Court of Louisiana was limited to whether there was any evidence in the record which, if believed by the jury, would support the conviction because under La. Code Crim. Proc. Ann. art. 858, neither the appellate nor supervisory jurisdiction of the court could be invoked to review the granting or the refusal to grant a new trial, except for error of law; hence, after finding sufficient evidence to support the conviction, the court affirmed defendant’s conviction and sentence. State v. Jones, 303 So. 2d 486, 1974 La. LEXIS 4229 (Oct. 11, 1974).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Homicide

••• Involuntary Manslaughter

•••• General Overview. — Physician’s conviction under La. Rev. Stat. Ann. § 14:32 for negligent homicide of a patient was supported by evidence that his treatment and manner of neonatal delivery amounted to a gross deviation below the expected standards of care of any reasonably careful physician, and the district court’s refusal to grant a new trial was a proper exercise of its discretion under former La. Code Crim. Proc. Ann. art. 516 (now La. Code Crim. Proc. Ann. art. 858). State v. Heiman, 227 LA. 235, 79 So. 2d 78, 1955 La. LEXIS 1235 (Feb. 14, 1955).

•• Property Crimes

••• Arson

•••• General Overview. — Defendant’s conviction for simple arson in violation of La. Rev. Stat. Ann. § 14:52 was affirmed where the trial court properly denied defendant’s motion for a new trial that asserted the verdict was contrary to the law and the evidence, as only the weight of the evidence could be reviewed by the trial court on defendant’s motion for a new trial, and under La. Code Crim. Proc. Ann. art. 858, the trial court’s refusal to grant such a motion was not subject to appellate review. State v. Combs, 600 So. 2d 751, 1992 La. App. LEXIS 1389 (May 13, 1992), writ of certiorari denied by 604 So. 2d 973, 1992 La. LEXIS 2690 (La. 1992).

• Trials

•• Motions for Mistrial. — Trial judge properly denied defendant’s motion for a mistrial when the State characterized the actions of defendant as that of an “assassin” during the questioning of a defense expert because it was harmless error, if any, due to the overwhelming evidence of defendant’s guilt. State v. Griffin, 618 So. 2d 680, 1993 La. App. LEXIS 1840 (May 7, 1993), writ of certiorari denied by 625 So. 2d 1063, 1993 La. LEXIS 2941 (La. 1993).

• Postconviction Proceedings

•• Arrest of Judgment. — Where defendant’s motion attacked the character of the victim, the sufficiency of the evidence, and other matters not enumerated in La. Code Crim. Proc. Ann. art. 859, there was no basis in the law for defendant’s motion in arrest of judgment. State v. Conrad, 620 So. 2d 366, 1993 La. App. LEXIS 2029 (May 25, 1993), vacated by, remanded by 625 So. 2d 158, 1993 La. LEXIS 2745 (La. 1993).

•• Motions for New Trial. — La. Code Crim. Proc. art. 858 applies to review of denials of motions for new trials by appellate courts; while the trial court did not apply the correct standard for ruling on a motion for new trial on the ground that the law was contrary to the law and evidence, an error of law, defendant failed to object either during the hearing or following the trial court’s denial of the motion and is procedurally barred from raising this error on appeal. State v. Lewis, 736 So. 2d 1004, 1999 La. App. LEXIS 1588 (May 19, 1999), writ denied by La. 1999-2694, 756 So. 2d 325, 2000 La. LEXIS 814 (La. Mar. 17, 2000), writ denied by La. 2001-3348, 808 So. 2d 345, 2002 La. LEXIS 464 (La. Feb. 1, 2002).

Defendant’s conviction of simple arson, a violation of La. Rev. Stat. Ann. § 14:52(C), was supported by the evidence and the jury was within its discretion when it assessed the credibility of defendant and his alibi witnesses; therefore, the appeals court sustained the denial of a motion for a new trial, in compliance with La. Code Crim. Proc. Ann. art. 858. State v. Fields, 687 So. 2d 1064, 1997 La. App. LEXIS 53 (Jan. 22, 1997).

In a conviction for second degree murder, the trial court did not err in its denial of defendant’s motions for a new trial and for a post-verdict judgment of acquittal under La. Code Crim. Proc. Ann. arts. 652, 821, 851(1), (2), (5), 858, and La. Rev. Stat. Ann. §§ 14:30.1(A)(1), 15:432, where the trial court did not abuse its discretion in refusing to charge the jury finding that the evidence did not preponderate in favor of the insanity defense and where a rational trier of fact could have found that defendant failed to prove by a preponderance of the evidence that he was legally insane at the time of the offense. State v. Campbell, 673 So. 2d 1061, 1996 La. App. LEXIS 530 (Mar. 13, 1996), writ of certiorari denied by La. 96-1785, 685 So. 2d 140, 1997 La. LEXIS 135 (La. Jan. 10, 1997), reversed by, remanded by 523 U.S. 392, 118 S. Ct. 1419, 140 L. Ed. 2d 551, 1998 U.S. LEXIS 2787, 66 U.S.L.W. 4258, 11 Fla. L. Weekly Fed. S 466, 98 Cal. Daily Op. Service 2945, 1998 Colo. J. C.A.R. 1950, 98 D.A.R. 4026, 172 A.L.R. Fed. 597 (1998).

Defendant’s conviction for simple arson in violation of La. Rev. Stat. Ann. § 14:52 was affirmed where the trial court properly denied defendant’s motion for a new trial that asserted the verdict was contrary to the law and the evidence, as only the weight of the evidence could be reviewed by the trial court on defendant’s motion for a new trial, and under La. Code Crim. Proc. Ann. art. 858, the trial court’s refusal to grant such a motion was not subject to appellate review. State v. Combs, 600 So. 2d 751, 1992 La. App. LEXIS 1389 (May 13, 1992), writ of certiorari denied by 604 So. 2d 973, 1992 La. LEXIS 2690 (La. 1992).

La. Code Crim. Proc. Ann. art. 858 limits review of a trial court’s refusal to grant a new trial to errors of law, and where the motion for a new trial is based on an allegation of newly-discovered evidence, the test of whether a new trial should be granted to the defendant is whether the new evidence is so material that it ought to produce a different result than the verdict reached; where the evidence presented to the trial judge was an unsubstantiated body of hearsay from sources of unknown or dubious credibility, the evidence presented was not sufficiently substantial to warrant a new trial. State v. Woods, 444 So. 2d 1332, 1984 La. App. LEXIS 7893 (Jan. 16, 1984).

The contention of a defendant who was convicted of introducing contraband into a prison and denied a new trial, that the ends of justice would be served by granting him a new trial even though he was not entitled as a matter of strict legal right, was without merit; under La. Code Crim. Proc. Ann. art. 858, appellate courts could not review a refusal of a new trial in the absence of any error of law. State v. Henderson, 444 So. 2d 751, 1984 La. App. LEXIS 7938 (Jan. 12, 1984).

Physician’s conviction under La. Rev. Stat. Ann. § 14:32 for negligent homicide of a patient was supported by evidence that his treatment and manner of neonatal delivery amounted to a gross deviation below the expected standards of care of any reasonably careful physician, and the district court’s refusal to grant a new trial was a proper exercise of its discretion under former La. Code Crim. Proc. Ann. art. 516 (now La. Code Crim. Proc. Ann. art. 858). State v. Heiman, 227 LA. 235, 79 So. 2d 78, 1955 La. LEXIS 1235 (Feb. 14, 1955).

Statement by a trial judge in defendant’s trial for negligent killing that defendant’s negligent operation of his truck caused the decedent’s death did not indicate that the death was not caused by gross disregard of the rights of others pursuant to La. Rev. Stat. Ann. § 14:12; defendant’s motion for a new trial was properly denied. State v. Robinson, 223 LA. 595, 66 So. 2d 515, 1953 La. LEXIS 1338 (Feb. 16, 1953).

• Appeals

•• Reviewability

••• General Overview. — Where defendant admitted that he deliberately fired his weapon into the passing car in a drive-by shooting, the ballistics report matched the bullets in the victim with defendant’s weapon, and the jury could reasonably infer defendant’s intent to instill fear in the passengers of the other car, the trial court’s denial of defendant’s motion for a new trial on the charge of second-degree murder was not reviewable on appeal under La. Code Crim. Proc. Ann. art. 858. State v. Gipson, 677 So. 2d 544, 1996 La. App. LEXIS 1318 (June 26, 1996), writ denied by La. 96-2303, 687 So. 2d 402, 1997 La. LEXIS 317 (La. Jan. 31, 1997).

Denial of defendant’s motion for a new trial after his conviction for marijuana distribution presented nothing for appellate review; a police officer’s testimony that he bought marijuana from defendant presented at least some evidence supporting the conviction. State v. Brown, 337 So. 2d 484, 1976 La. LEXIS 4387 (Sept. 13, 1976).

Where defendant on appeal claimed that his motion for a new trial was improperly denied because there was insufficient evidence of intent to support his conviction for cattle theft, review by the Supreme Court of Louisiana was limited to whether there was any evidence in the record which, if believed by the jury, would support the conviction because under La. Code Crim. Proc. Ann. art. 858, neither the appellate nor supervisory jurisdiction of the court could be invoked to review the granting or the refusal to grant a new trial, except for error of law; hence, after finding sufficient evidence to support the conviction, the court affirmed defendant’s conviction and sentence. State v. Jones, 303 So. 2d 486, 1974 La. LEXIS 4229 (Oct. 11, 1974).

•• Standards of Review

••• General Overview. — La. Code Crim. Proc. Ann. art. 858 limits review of a trial court’s refusal to grant a new trial to errors of law, and where the motion for a new trial is based on an allegation of newly-discovered evidence, the test of whether a new trial should be granted to the defendant is whether the new evidence is so material that it ought to produce a different result than the verdict reached; where the evidence presented to the trial judge was an unsubstantiated body of hearsay from sources of unknown or dubious credibility, the evidence presented was not sufficiently substantial to warrant a new trial. State v. Woods, 444 So. 2d 1332, 1984 La. App. LEXIS 7893 (Jan. 16, 1984).

CHAPTER 2. MOTION IN ARREST OF JUDGMENT.

Art. 859. Grounds for arrest of judgment.

The court shall arrest the judgment only on one or more of the following grounds:

(1) The indictment is substantially defective, in that an essential averment is omitted;

(2) The offense charged is not punishable under a valid statute;

(3) The court is without jurisdiction of the case;

(4) The tribunal that tried the case did not conform with the requirements of Articles 779, 780 and 782 of this code;

(5) The verdict is not responsive to the indictment, or is otherwise so defective that it will not form the basis of a valid judgment;

(6) Double jeopardy, if not previously urged; or

(7) The prosecution was not timely instituted, if not previously urged.

(8) The prosecution was for a capital offense or for an offense punishable by life imprisonment, but was not instituted by a grand jury indictment.

Improper venue may not be urged by a motion in arrest of judgment. (Amended by Acts 1968, No. 145, § 1; Acts 1974, Ex. Sess., No. 26, § 1, eff. Jan. 1, 1975.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The general statement of Art. 517 of the 1928 Code of Criminal Procedure: “A motion in arrest of judgment lies only for a substantial defect, patent upon the face of the record,” has been a source of considerable uncertainty, and its meaning is obtainable only by careful study of the jurisprudence. The “record” has been defined in State v. McCrocklin, 130 La. 106, 109, 57 So. 645, 646 (1912), as including “the caption in a criminal case, a statement of time and place of holding the court, the indictment or information with the indorsement, the arraignment, the plea of the accused, mention of the impaneling of the jury, verdict, and judgment of the court.” In State v. Eubanks, 179 La. 92, 95, 153 So. 31, 32 (1934), the court, purporting to follow the McCrocklin case said: “The ‘record’ in a criminal case includes a statement of the time and place of holding court, the indictment and indorsement thereon, the arraignment and plea of accused, the impaneling of the jury, and the judgment; and a motion in arrest will be sustained only when it is patent on the face of the record that there has been some irregularity in relation to one of the above-enumerated steps of the proceeding.” In State v. Williams, 192 La. 713, 724, 189 So. 112, 115 (1939), the court went a few steps further and said, in refuting an argument that the record begins with the indictment: “(T)he record of the proceedings had in this prosecution includes the affidavit, the warrant of arrest, the commitment, the appearance bond. . . ”

Additional jurisprudence shows however, that the so-called “record” does not embrace all matters that are transcribed in the minutes of the court. State v. Daleo, 179 La. 516, 154 So. 437 (1934), held that the judge’s written charge could not be the basis of a motion in arrest. State v. Knight, 227 La. 739, 80 So.2d 391 (1955), held that the written list of verdicts given the jury was not a part of the formal record. Uncertainty as to the proper use of the motion in arrest is further illustrated by the many times it was unsuccessfully urged when the appropriate remedy was the reservation of a bill of exceptions and a subsequent motion for a new trial. Those cases involved defects such as: failure to promptly appoint counsel in a murder case, State v. Lyons, 180 La. 158, 156 So. 207 (1934); failure of the district attorney to make an opening statement, State v. Shearer, 174 La. 142, 140 So. 4 (1932); racial discrimination in the preparation of jury venires, State v. Walker, 189 La. 241, 179 So. 302 (1938); and other irregularities in jury selection, State v. Wright, 150 La. 516, 90 So. 833 (1922). Even if bills of exceptions are reserved to the alleged trial irregularities, they cannot be presented for review by a motion in arrest. State v. Eubanks, 179 La. 92, 153 So. 31 (1934); State v. Gill, 186 La. 339, 172 So. 412 (1937). Similarly, the absence or insufficiency of evidence to support the conviction has been improperly asserted by the motion in arrest. State v. Ware, 228 La. 713, 84 So.2d 56 (1955); State v. Gatlin, 241 La. 321, 129 So.2d 4 (1961).

This article minimizes the above stated difficulty by specifically listing the grounds for the motion in arrest. They are stated in general conformity with the format of the A.L.I. Code sections on the motion in arrest. In stating the grounds the Law Institute considered the grounds specified in the A.L.I. Code,§369, the Louisiana jurisprudence under the general rule of former R.S. 15:517, and related provisions in other titles of the revision. The controlling consideration, in determining which defenses may be asserted by a motion in arrest, has been whether the defect is so basic that it should not be cured by verdict.

The Commentary to A.L.I. Code§369 lists twelve states that specify the grounds for arresting judgment, and shows little or no support for the generalized “substantial defect, patent upon the face of the record” formula of Art. 517 of the 1928 Louisiana Code.

(b) Ground (1) is a codification of Louisiana jurisprudence holding that a substantial defect in the indictment may be raised for the first time by a motion in arrest of judgment. See State v. Nicholson, 14 La.Ann. 785 (1859); State v. McDonald, 178 La. 612, 152 So. 308 (1934); State v. Pridgen, 187 La. 569, 175 So. 63 (1937); State v. Boggan, 187 La. 577, 175 So. 66 (1937); State v. Bienvenu, 207 La. 859, 22 So.2d 196 (1945) . A substantial defect in the indictment was found in the McDonald case when the indictment, following the so-called long form, in which “every fact and circumstance necessary to constitute the offense” was required to be stated, omitted an essential element of the crime charged. Similarly, in the Pridgen and Boggan cases the omission of an essential element of the offense was properly raised by a motion in arrest of judgment. In line with the cases, ground (1) of this article requires that the allegations of the indictment be “substantially defective,” and, therefore, a minor inaccuracy in the statement of the offense must be urged prior to trial, by a motion to quash the indictment.

A substantial defect in an indictment, such as omission of an essential element of the crime charged, is jurisdictional in nature. In such a situation the defendant is not put in jeopardy and is subject to a second prosecution for the same offense. Under Art. 595(3) a valid indictment is a prerequisite to jeopardy. In Orfield, Criminal Procedure from Arrest to Appeal 208 (1947), it is said: “The imperative necessity of having an indictment which states an offense as well as the hardship from the point of view of the defendant where it is thus deficient is shown by the prevalent view that, where the defendant has been convicted in such a case, he can be tried again and cannot plead former jeopardy. Trial under a void accusation is regarded as no trial at all.” (Emphasis added.).

The essential averments of a specific indictment form are stated in Art. 465.

The A.L.I. Code of Criminal Procedure,§369 similarly provides that judgment shall be arrested on the ground “That the indictment or information does not charge an offense.” According to the A.L.I Commentary to Sec. 369, the majority of states have the rule that a substantial defect in the indictment may be urged after conviction, by a motion in arrest.

Ground (2), that the offense charged is not punishable under a valid statute, is a ground that may be urged at any stage of the proceedings. To have a valid trial it is essential that a legally proscribed offense (punishable under a valid statute or ordinance) be charged. When this basic defect is urged between conviction and sentence, the proper motion is the motion in arrest of judgment. Unconstitutionality of the statute under which the prosecution was instituted was held to be a ground for a motion in arrest in State v. Peterman, 121 La. 620, 46 So. 672 (1908).

Ground (3), that the court has no jurisdiction over the case, follows Sec. 369 of the A.L.I. Code of Criminal Procedure. The A.L.I. Commentary lists twelve states that have statutes that specify this ground for a motion in arrest. It embraces such matters as the trial of a juvenile by a regular district court for a non-capital crime, trial of a felony by a city court, or trial in a Louisiana court for a federal crime. When the trial court is without jurisdiction of the case, the purported trial is a nullity.

Improper venue exists when the case is tried in a parish where the offense is not triable under the venue rules of Title XIX. Improper venue is urged by a motion to quash, and is waived if it is not raised before or during the trial. Art. 615. Although improper venue is often referred to as lack of jurisdiction, it is a limited defense that must be urged before or during the trial, and should not be available under the motion in arrest. This limitation is expressly stated in the last sentence of this article.

Ground (4) covers violations of the specific mandate of Const. Art. VII,§41 as to the types of tribunals that must try capital cases, major felony cases, relative felonies, and misdemeanors, respectively. The trial of a case by an improper tribunal is a substantial defect and is also a matter of record. State v. Vinzant, 200 La. 301, 7 So.2d 917 (1942), held that manslaughter, a twelve-man jury crime, was improperly tried by a five-man jury.

Ground (5) is a codification of the jurisprudence, which holds that judgment may be arrested when the verdict is not responsive to the indictment. State v. Gendusa, 190 La. 422, 182 So. 559 (1938); State v. Love, 210 La. 11, 26 So.2d 156 (1946). In the Love case, the court held that a motion in arrest of judgment was well founded which alleged that the verdict of guilty of attempt to commit manslaughter was not responsive to the indictment for murder.

The second part of ground (5), a verdict so defective that it will not form the basis of a valid judgment, is based on part of the language in Art. 279 of the 1928 Code, which lists the requisites for double jeopardy. This particular language is advisedly employed in order to make clear the intention that a motion in arrest of judgment should be sustained in any case in which the verdict rendered will not support a plea of former jeopardy.

Grounds (6) and (7), double jeopardy, and time limitation upon the institution of prosecution, are basic defenses that may be raised at any time. Arts. 594 and 577. They may be urged before trial by a motion to quash. Art. 532. They may be urged between conviction and sentence as grounds (6) and (7) of this article by a motion in arrest of judgment. They are grounds for discharge from imprisonment, under a writ of habeas corpus. Art. 362.

Although the defenses of grounds (6) and (7) of this article may be urged at any stage in the proceedings, they may be urged only once. Therefore, they may be urged by a motion in arrest only if not previously urged. If such defenses are unsuccessfully urged by a motion to quash, or during trial, the defendant’s remedy is to reserve a bill of exceptions to the adverse ruling and proceed to appellate review by route of a motion for a new trial.

Ground (7) covers the time limitation upon only the institution of prosecution (Arts. 571-577), which is distinguishable from the time limitation upon commencement of the trial (Arts. 578-582). The time limitation upon the commencement of trial is waived unless a motion to quash is made prior to trial (Art. 581); therefore, that defense is not available as a ground for arrest of judgment.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Scope of Protection. — District court had proper jurisdiction over a 15-year-old defendant who was charged as an adult with second degree murder; former La. Rev. Stat. Ann. § 13:1570 (now La. Child. Code art. 305), vesting jurisdiction in the district court over certain offenses committed by children who were 15 years of age or older, did not violate defendant’s due process or equal protection rights. State v. Perow, 616 So. 2d 1336, 1993 La. App. LEXIS 1230 (Mar. 31, 1993), writ of certiorari denied by 623 So. 2d 1303, 1993 La. LEXIS 2380 (La. 1993).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — Since simple assault was no longer a responsive verdict to second degree battery, where defendant failed to make a contemporaneous objection to the erroneous jury instruction, he could still object to the nonresponsive verdict in defendant’s motion for arrest of judgment; thus, defendant’s conviction for simple assault was set aside and the case was remanded for a new trial. State v. Foret, 479 So. 2d 526, 1985 La. App. LEXIS 10306 (Nov. 19, 1985).

•• Miscellaneous Offenses

••• Riot, Rout & Unlawful Assembly

•••• General Overview. — Assuming that under La. Rev. Stat. Ann. §§ 14:329.1-14:329.8, rioting was a single crime that could be committed in several ways, where the jury was instructed that a defendant was on trial for only one crime which could be committed three different ways, the verdicts received and recorded by the trial judge were not responsive to the single charge of rioting upon which defendant was tried, and were incorrect because they did not clearly indicate that the jury had agreed upon one of the responsive verdicts that could have been rendered; so defendant’s motion for arrest of judgment under La. Code Crim. Proc. Ann. art. 859 should have been sustained. State v. Beavers, 364 So. 2d 1004, 1978 La. LEXIS 5460 (Nov. 13, 1978).

•• Sex Crimes

••• Prostitution

•••• General Overview. — On review of a motion in arrest of judgment, the Supreme Court of Louisiana is not authorized to decide whether a verdict was supported by the law and the evidence, so a defendant’s argument that the state did not prove an essential element of the crime of prostitution could not be considered; the question of whether a verdict was supported by the law and the evidence is properly raised by a motion for acquittal or by a motion for a new trial. State v. Butler, 331 So. 2d 425, 1976 La. LEXIS 3934 (Mar. 29, 1976).

• Accusatory Instruments

•• Indictments

••• General Overview. — Defendant was properly convicted of aggravated rape despite a variance in the indictment’s date of the crime and the date proven at trial, because the date was not an element of the crime and defendant waived this issue by not objecting when proof was adduced at trial; although La. Code Crim. Proc. Ann. art. 859 allowed for arresting judgment when the verdict was unresponsive to the indictment, the court ruled first that the date was not essential to the crime and, thus, the indictment was not deficient, that the failure to object at trial to the variance constituted a waiver of any complaint on the date issue, and that an alleged incompatibility between indictment and trial testimony could not be considered on a motion in arrest of judgment. State v. Glover, 304 So. 2d 348, 1974 La. LEXIS 4428 (Dec. 2, 1974).

Where an indictment charged defendant with offering to give something of value to a lieutenant, a public employee, with intent to influence his conduct in relation to his position, and included the date of the offense and the parties involved, which constituted a violation of La. Rev. Stat. Ann. § 14:118, the indictment was certain; it set forth with particularity all of the elements of the crime and furnished adequate grounds for a plea of former jeopardy and was sufficiently definite to permit defendant to adequately defend himself on that charge. State v. Viator, 246 LA. 809, 167 So. 2d 374, 1964 La. LEXIS 2702 (July 1, 1964).

•• Informations

••• General Overview. — Defendant was convicted of the sale of intoxicating liquors, in violation of a local ordinance, and appealed denial of his motion in arrest of judgment, in which he asserted the information upon which he was charged was insufficient; on appeal, the court upheld denial of the motion, finding the information was adequate. State v. Clements, 234 LA. 631, 100 So. 2d 892, 1958 La. LEXIS 1128 (Feb. 10, 1958).

• Juries & Jurors

•• Challenges to Jury Venire

••• Fair Cross-Section Challenges

•••• General Overview. — Defendant’s filing of a motion in arrest of judgment pursuant to La. Code Crim. Proc. Ann. art. 859 did not preserve the issue of whether the jury was comprised of a fair cross-section in light of its lack of women; hence, on appeal the court affirmed defendant’s conviction for armed robbery and the sentence imposed. State v. Smith, 332 So. 2d 459, 1976 La. LEXIS 4172 (May 17, 1976).

•• Size of Jury

••• General Overview. — Where the jury that tried defendant for violating the Blue Sky Law was improperly composed of 12 persons, La. Code Crim. Proc. Ann. art. 859(4) required the trial judge to grant defendant’s motion in arrest of judgment. State v. Gardner, 351 So. 2d 105, 1977 La. LEXIS 6461 (Oct. 10, 1977).

Under the provisions of former La. Code Crim. Proc. Ann. art. 859, defendant was improperly tried by a 12-person jury rather than a five-person jury for distribution of marijuana, a crime for which the penalty was not necessarily imprisonment at hard labor; thus, the trial court should have granted defendant’s motion for arrest of judgment. State v. Rabbas, 278 So. 2d 45, 1973 La. LEXIS 5629 (May 7, 1973).

• Jurisdiction & Venue

•• Jurisdiction. — District court had proper jurisdiction over a 15-year-old defendant who was charged as an adult with second degree murder; former La. Rev. Stat. Ann. § 13:1570 (now La. Child. Code art. 305), vesting jurisdiction in the district court over certain offenses committed by children who were 15 years of age or older, did not violate defendant’s due process or equal protection rights. State v. Perow, 616 So. 2d 1336, 1993 La. App. LEXIS 1230 (Mar. 31, 1993), writ of certiorari denied by 623 So. 2d 1303, 1993 La. LEXIS 2380 (La. 1993).

• Verdicts

•• General Overview. — Since simple assault was no longer a responsive verdict to second degree battery, where defendant failed to make a contemporaneous objection to the erroneous jury instruction, he could still object to the nonresponsive verdict in defendant’s motion for arrest of judgment; thus, defendant’s conviction for simple assault was set aside and the case was remanded for a new trial. State v. Foret, 479 So. 2d 526, 1985 La. App. LEXIS 10306 (Nov. 19, 1985).

•• Inconsistent Verdicts. — Assuming that under La. Rev. Stat. Ann. §§ 14:329.1-14:329.8, rioting was a single crime that could be committed in several ways, where the jury was instructed that a defendant was on trial for only one crime which could be committed three different ways, the verdicts received and recorded by the trial judge were not responsive to the single charge of rioting upon which defendant was tried, and were incorrect because they did not clearly indicate that the jury had agreed upon one of the responsive verdicts that could have been rendered; so defendant’s motion for arrest of judgment under La. Code Crim. Proc. Ann. art. 859 should have been sustained. State v. Beavers, 364 So. 2d 1004, 1978 La. LEXIS 5460 (Nov. 13, 1978).

• Postconviction Proceedings

•• Arrest of Judgment. — There was no language contained in La. Code Crim. Proc. Ann. art. 859 to indicate that the trial court may not initiate a motion in arrest of judgment, and where a verdict was clearly illegal, and had to be vacated, even assuming the trial court erred in vacating the verdict on its own motion, the error was harmless; thus, had the trial court not corrected the problem, the appellate court could have recognized it as a patent error on appeal. State v. Norman, 848 So. 2d 91, 2003 La. App. LEXIS 1599 (May 28, 2003), writ of certiorari denied by La. 2003-1934, 862 So. 2d 981, 2004 La. LEXIS 60 (La. Jan. 9, 2004), writ denied by La. 2003-1938, 862 So. 2d 982, 2004 La. LEXIS 61 (La. Jan. 9, 2004).

Because the language of La. Child. Code Ann. art. 887 is taken from La. Code Crim. Proc. Ann. arts. 859 and 862, La. Child. Code Ann. art. 887 is interpreted the same as La. Code Crim. Proc. Ann. arts. 859 and 862. State v. B.J.D., 799 So. 2d 563, 2001 La. App. LEXIS 2007 (Sept. 26, 2001).

Defendant could not raise the issue of the sufficiency of the evidence or the trial court’s error in refusing a continuance in a motion to arrest judgment pursuant to La. Code Crim. Proc. Ann. art. 859, but he could raise in such a motion the unconstitutionality of the penalty provisions of the statute under which he had been convicted. State v. Clark, 437 So. 2d 879, 1983 La. App. LEXIS 9099 (Aug. 15, 1983), writ of certiorari denied by 442 So. 2d 460, 1983 La. LEXIS 12313 (La. 1983).

Defendant had not been “convicted” of a felony, because the effect of an order arresting judgment was to place defendant in the same situation as before the indictment was found or the information filed; hence, the effect of sustaining the motion in arrest of judgment by the trial judge was to strike down the conviction, the State’s appeal was treated as an application for a writ of review, and the appellate court found the trial court erred in granting a motion in arrest of judgment on grounds other than those listed under La. Code Crim. Proc. Ann. art. 859. State v. Ijaz, 427 So. 2d 848, 1983 La. LEXIS 9889 (Feb. 23, 1983).

Where the jury that tried defendant for violating the Blue Sky Law was improperly composed of 12 persons, La. Code Crim. Proc. Ann. art. 859(4) required the trial judge to grant defendant’s motion in arrest of judgment. State v. Gardner, 351 So. 2d 105, 1977 La. LEXIS 6461 (Oct. 10, 1977).

Defendant’s filing of a motion in arrest of judgment pursuant to La. Code Crim. Proc. Ann. art. 859 did not preserve the issue of whether the jury was comprised of a fair cross-section in light of its lack of women; hence, on appeal the court affirmed defendant’s conviction for armed robbery and the sentence imposed. State v. Smith, 332 So. 2d 459, 1976 La. LEXIS 4172 (May 17, 1976).

On review of a motion in arrest of judgment, the Supreme Court of Louisiana is not authorized to decide whether a verdict was supported by the law and the evidence, so a defendant’s argument that the state did not prove an essential element of the crime of prostitution could not be considered; the question of whether a verdict was supported by the law and the evidence is properly raised by a motion for acquittal or by a motion for a new trial. State v. Butler, 331 So. 2d 425, 1976 La. LEXIS 3934 (Mar. 29, 1976).

Where the record revealed handwritten motions that were filed the day on which defendant was to be sentenced, the first asking the court to arrest judgment on the ground that the verdicts were contrary to the law and evidence, because the ground was not included within the exclusive list of eight grounds on which a motion in arrest of judgment could be granted, La. Code Crim. Proc. Ann. art. 859, the motion was properly overruled. State v. Dillard, 320 So. 2d 116, 1975 La. LEXIS 4654 (Oct. 1, 1975).

Defendant’s conviction for attempted theft and his sentence were reversed because the verdict failed to state the dollar amount of the property that was taken; defendant could not be sentenced under the verdict because the verdict was insufficient to identify the appropriate sentence to be imposed. State v. White, 315 So. 2d 301, 1975 La. LEXIS 4935 (June 23, 1975).

Defendant was properly convicted of aggravated rape despite a variance in the indictment’s date of the crime and the date proven at trial, because the date was not an element of the crime and defendant waived this issue by not objecting when proof was adduced at trial; although La. Code Crim. Proc. Ann. art. 859 allowed for arresting judgment when the verdict was unresponsive to the indictment, the court ruled first that the date was not essential to the crime and, thus, the indictment was not deficient, that the failure to object at trial to the variance constituted a waiver of any complaint on the date issue, and that an alleged incompatibility between indictment and trial testimony could not be considered on a motion in arrest of judgment. State v. Glover, 304 So. 2d 348, 1974 La. LEXIS 4428 (Dec. 2, 1974).

Under the provisions of former La. Code Crim. Proc. Ann. art. 859, defendant was improperly tried by a 12-person jury rather than a five-person jury for distribution of marijuana, a crime for which the penalty was not necessarily imprisonment at hard labor; thus, the trial court should have granted defendant’s motion for arrest of judgment. State v. Rabbas, 278 So. 2d 45, 1973 La. LEXIS 5629 (May 7, 1973).

Motion in arrest of judgment raising issues pertaining to the uncertainty of defendants’ identification as the robbers did not set forth any of the grounds enumerated in La. Code Crim. Proc. Ann. art. 859 for arresting judgment and presented nothing for review. State v. Miller, 254 LA. 73, 222 So. 2d 862, 1969 La. LEXIS 2941 (May 5, 1969), writ of certiorari denied by 396 U.S. 1021, 90 S. Ct. 592, 24 L. Ed. 2d 513, 1970 U.S. LEXIS 3392 (1970).

In prosecution of defendant for driving while under the influence of an alcoholic beverage, defendant’s motion in arrest of judgment was properly denied under former La. Code Crim. Proc. Ann. arts. 517 (now La. Code. Crim. Proc. Ann. art. 859) and 518 where the motion merely alleged that the trial court failed to give proper credence to the testimony of certain of defendant’s witnesses. Monroe v. Dozier, 246 LA. 267, 164 So. 2d 322, 1964 La. LEXIS 2507 (May 4, 1964).

Failure of the State to prove an essential element of the crime charged may not be considered on motions in arrest of judgment. State v. Gatlin, 241 LA. 321, 129 So. 2d 4, 1961 La. LEXIS 567 (Apr. 24, 1961), overruled by State v. Thompson, 366 So. 2d 1291, 1978 La. LEXIS 6575 (La. 1978), overruled by State v. Liggett, 363 So. 2d 1184, 1978 La. LEXIS 6488 (La. 1978).

Defendant was convicted of the sale of intoxicating liquors, in violation of a local ordinance, and appealed denial of his motion in arrest of judgment, in which he asserted the information upon which he was charged was insufficient; on appeal, the court upheld denial of the motion, finding the information was adequate. State v. Clements, 234 LA. 631, 100 So. 2d 892, 1958 La. LEXIS 1128 (Feb. 10, 1958).

•• Motions to Vacate Judgment. — Defendant was properly found guilty of attempted solicitation for a crime against nature, pursuant to La. Rev. Stat. Ann. § 14:89(A)(2), where the undercover officer’s testimony that defendant offered to perform oral sex in exchange for $20 was sufficient to support the conviction; defendant’s motion in arrest of judgment, pursuant to La. Code Crim. Proc. art. 859(2), was properly denied because the offense was punishable under a valid statute. State v. Bullock, 767 So. 2d 124, 2000 La. App. LEXIS 1514 (June 14, 2000), writ denied by La. 2000-2150, 794 So. 2d 781, 2001 La. LEXIS 2044 (La. June 22, 2001).

A defendant’s motion in arrest of judgment must be filed and disposed of before sentencing under La. Code Crim. Proc. Ann. art. 861, and therefore a motion is considered untimely if filed after sentencing. State v. Russland Enterprises, Inc., 562 So. 2d 32, 1990 La. App. LEXIS 1319 (May 16, 1990).

• Appeals

•• Reviewability

••• General Overview. — Motion in arrest of judgment raising issues pertaining to the uncertainty of defendants’ identification as the robbers did not set forth any of the grounds enumerated in La. Code Crim. Proc. Ann. art. 859 for arresting judgment and presented nothing for review. State v. Miller, 254 LA. 73, 222 So. 2d 862, 1969 La. LEXIS 2941 (May 5, 1969), writ of certiorari denied by 396 U.S. 1021, 90 S. Ct. 592, 24 L. Ed. 2d 513, 1970 U.S. LEXIS 3392 (1970).

••• Preservation for Review

•••• General Overview. — Where defendant did not raise properly the issue of the constitutionality of La. Rev. Stat. Ann. § 14:130.1 in the trial court either by way of a motion to quash under La. Code Crim. Proc. Ann. art. 532 or by way of a motion in arrest of judgment under La. Code Crim. Proc. Ann. art. 859, the court refused to consider this argument. State v. Hookfin, 601 So. 2d 320, 1991 La. App. LEXIS 3769 (Dec. 30, 1991).

Defendant’s filing of a motion in arrest of judgment pursuant to La. Code Crim. Proc. Ann. art. 859 did not preserve the issue of whether the jury was comprised of a fair cross-section in light of its lack of women; hence, on appeal the court affirmed defendant’s conviction for armed robbery and the sentence imposed. State v. Smith, 332 So. 2d 459, 1976 La. LEXIS 4172 (May 17, 1976).

Grounds for arrest of judgment are exclusive and do not include deficiencies in a trial court’s instructions to a jury; as to such deficiencies, a contemporaneous objection at the time of the instructions was required. State v. Vince, 305 So. 2d 916, 1974 La. LEXIS 4120 (Oct. 11, 1974).

••• Waiver

•••• General Overview. — Defendant was properly convicted of aggravated rape despite a variance in the indictment’s date of the crime and the date proven at trial, because the date was not an element of the crime and defendant waived this issue by not objecting when proof was adduced at trial; although La. Code Crim. Proc. Ann. art. 859 allowed for arresting judgment when the verdict was unresponsive to the indictment, the court ruled first that the date was not essential to the crime and, thus, the indictment was not deficient, that the failure to object at trial to the variance constituted a waiver of any complaint on the date issue, and that an alleged incompatibility between indictment and trial testimony could not be considered on a motion in arrest of judgment. State v. Glover, 304 So. 2d 348, 1974 La. LEXIS 4428 (Dec. 2, 1974).

•• Right to Appeal

••• Government. — Defendant had not been “convicted” of a felony, because the effect of an order arresting judgment was to place defendant in the same situation as before the indictment was found or the information filed; hence, the effect of sustaining the motion in arrest of judgment by the trial judge was to strike down the conviction, the State’s appeal was treated as an application for a writ of review, and the appellate court found the trial court erred in granting a motion in arrest of judgment on grounds other than those listed under La. Code Crim. Proc. Ann. art. 859. State v. Ijaz, 427 So. 2d 848, 1983 La. LEXIS 9889 (Feb. 23, 1983).

•• Standards of Review

••• Harmless & Invited Errors

•••• General Overview. — There was no language contained in La. Code Crim. Proc. Ann. art. 859 to indicate that the trial court may not initiate a motion in arrest of judgment, and where a verdict was clearly illegal, and had to be vacated, even assuming the trial court erred in vacating the verdict on its own motion, the error was harmless; thus, had the trial court not corrected the problem, the appellate court could have recognized it as a patent error on appeal. State v. Norman, 848 So. 2d 91, 2003 La. App. LEXIS 1599 (May 28, 2003), writ of certiorari denied by La. 2003-1934, 862 So. 2d 981, 2004 La. LEXIS 60 (La. Jan. 9, 2004), writ denied by La. 2003-1938, 862 So. 2d 982, 2004 La. LEXIS 61 (La. Jan. 9, 2004).

GOVERNMENTS

• Legislation

•• Interpretation. — Because the language of La. Child. Code Ann. art. 887 is taken from La. Code Crim. Proc. Ann. arts. 859 and 862, La. Child. Code Ann. art. 887 is interpreted the same as La. Code Crim. Proc. Ann. arts. 859 and 862. State v. B.J.D., 799 So. 2d 563, 2001 La. App. LEXIS 2007 (Sept. 26, 2001).

• State & Territorial Governments

•• Licenses. — Bill of information which charged defendant with an attempt to take wild turkeys by using corn to bait them in violation of a regulation of the Louisiana Wild Life and Fisheries Commission issued pursuant to La. Rev. Stat. Ann. § 56:115 did not set forth a crime. State v. Brunt, 246 LA. 99, 163 So. 2d 551, 1964 La. LEXIS 2500 (May 4, 1964).

Art. 860. Form, content, and trial of motion in arrest.

A motion in arrest of judgment shall be in writing, shall state the ground upon which it is based, and shall be tried contradictorily with the district attorney.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article conforms with comparable Art. 852, which states the form, content, and method of trial of the motion for a new trial. Both motions are filed after conviction and urge grounds for setting the conviction aside.

(b) The requirement that the motion shall state the ground upon which it is based, is taken from the A.L.I. source provision and follows well-settled Louisiana jurisprudence. State v. Bouline, 107 La. 454, 31 So. 885 (1902). The A.L.I. Commentary to Sec. 371 cites the Bouline case and decisions from five other states supporting the requirement.

(c) The motion will usually state all available grounds for arrest of judgment, but there is no requirement that all grounds be urged in a single motion. The absence of such a requirement is appropriate, because the motion in arrest of judgment is employed to raise basic defects in the procedure, which may also be raised for the first time on appeal (Art. 920), and many of which may be urged upon a writ of habeas corpus. It is important that liberal procedures for raising basic defects should be continued, so that the right to urge them will not be lost by a mistake in the method of their assertion.

Art. 861. Time for filing motion in arrest.

A motion in arrest of judgment must be filed and disposed of before sentence. The court, on motion of the defendant and for cause shown, may postpone the imposition of sentence for a specified period in order to give the defense additional time to prepare and file a motion in arrest of judgment.

COMMENTARY

Louisiana Official Revision Comments

1966. — This article retains from the source provision the requirement that the motion be disposed of before sentence, and it also follows the general rule of Art. 853, which governs the time for filing a motion for a new trial. However, since none of the grounds for a motion in arrest are of the kind that would not be discovered before sentence, this article does not permit the filing of the motion, after sentence, on the ground of newly discovered evidence. Since the motion in arrest is ordinarily simple to prepare, it is unlikely that many occasions will arise for lengthy postponement of sentence to extend the filing time.
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CRIMINAL LAW & PROCEDURE

• Sentencing

•• Imposition

••• General Overview. — Defendant’s sentence was vacated because the trial court failed to rule on defendant’s motion for new trial and motion in arrest of judgment prior to sentencing defendant, as was required by La. Code Crim. Proc. Ann. arts. 853, 861. State v. Lewis, 727 So. 2d 1274, 1999 La. App. LEXIS 286 (Feb. 3, 1999), writ denied by La. 99-0567, 745 So. 2d 21, 1999 La. LEXIS 1894 (La. June 18, 1999).

Where the trial court sentenced defendant while his motions for a new trial and for post-conviction relief were pending in contravention to La. Code Crim. Proc. Ann. art. 861, his sentences were vacated and remanded. State v. Brown, 620 So. 2d 508, 1993 La. App. LEXIS 2340 (June 15, 1993), writ of certiorari denied by 625 So. 2d 1062, 1993 La. LEXIS 2945 (La. 1993).

• Postconviction Proceedings

•• Arrest of Judgment. — Trial court’s failure to rule on defendant’s motion for post verdict judgment of acquittal, motion for arrest of judgment, and motion for a new trial before sentencing him, as required by La. Code Crim. Proc. Ann. arts. 821, 861, 853 respectively, necessitated the vacating of defendant’s sentence and remanding for resentencing. State v. Wilson, 683 So. 2d 775, 1996 La. App. LEXIS 2246 (Oct. 1, 1996), remanded by La. App. 99-105, 742 So. 2d 957, 1999 La. App. LEXIS 2208 (La.App. 5 Cir. July 27, 1999).

Guilty plea to a lesser non-included offense had the same effect as a verdict of guilty when it was entered on the record, so that the prosecution’s motion to vacate the illegal conviction and sentence was in the nature of a motion for a new trial or arrest of judgment and former La. Rev. Stat. Ann. § 15:506 (now La. Code Crim. Proc. Ann. art. 851(5)) prevented the trial court from granting a new trial on motion of the state while former La. Rev. Stat. Ann. § 15:519 (now La. Code Crim. Proc. Ann. art. 861) prohibited arrest of judgment after sentence had been imposed. State v. Braud, 238 LA. 811, 116 So. 2d 676, 1959 La. LEXIS 1135 (Dec. 14, 1959).

A trial court erred in granting defendant’s motion in arrest of judgment, despite the fact that he was found guilty of an offense with which he was not charged, the date of the offense being attributed to the wrong date, because the motion, filed after defendant was sentenced, could only be filed, under former La. Rev. Stat. Ann. § 15:519 (now La. Code Crim. Proc. Ann. art. 861), after verdict but before sentence was rendered. Lake Charles v. Bairley, 238 LA. 273, 115 So. 2d 348, 1959 La. LEXIS 1086 (Nov. 9, 1959).

•• Motions to Vacate Judgment. — A motion in arrest of judgment must be files and disposed of before sentencing under La. Code Crim. Proc. Ann Art. 861, and therefore a mtion is considered untimely if filed after sentencing. State v. Russland Enterprises, Inc., 562 So. 2d 32, 1990 La. App. LEXIS 1319 (May 16, 1990).

Art. 862. Effect of sustaining motion in arrest of judgment.

If the judgment is arrested because of a defect in the indictment, the indictment shall be dismissed and the defendant shall be discharged as to that indictment. However, a new indictment may be filed within the time limitation stated in Article 576.

If the judgment is arrested because the court is without jurisdiction of the case, the defendant shall be discharged, but may be tried by a court of proper jurisdiction.

If the judgment is arrested because the wrong type of tribunal tried the case, or because the verdict is not responsive to the indictment or is otherwise fatally defective, the defendant shall be remanded to custody or bail to await a new trial.

If the judgment is arrested on any other ground, the defendant shall be discharged.

COMMENTARY
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1966. — (a) No generalized rule on this subject is possible; therefore, the provisions of this article are geared to the grounds for arrest of judgment stated in Art. 859.

(b) The requirement of discharging the defendant because of a defect in the indictment is retained from Art. 520 of the 1928 Code of Criminal Procedure, but the above article provides a more complete statement of the procedure to be followed. The indictment will be dismissed and the defendant discharged, without any further action by defense counsel. However, the discharge is only from custody pursuant to the defective indictment. The charge will usually be reinstituted and the defendant will then be continued in custody pursuant to an information filed by the district attorney, or pursuant to an affidavit for his arrest pending consideration of his case by the grand jury. Trial upon the new indictment or information will not constitute double jeopardy, for a prior trial upon an invalid indictment does not constitute former jeopardy. Art. 595(3). Also, double jeopardy may not be urged when judgment has been arrested on motion of the defendant. Art. 591.

(c) If the discharge is because of the court’s lack of jurisdiction, a proper proceeding in an appropriate court may then be instituted.

In cases where a juvenile is improperly tried in a criminal district court, transfer of the defendant and the proceedings to juvenile court authorities is mandatory under the special provision of R.S. 13:1571. Under State ex rel. Sanchez v. Smith, 207 La. 735, 21 So.2d 890 (1945), special provisions of law are not impliedly repealed or affected by conflicting provisions of a subsequently enacted general law that has its own repealing clauses.

(d) If judgment is arrested because the wrong type of tribunal tried the case, or by reason of a fatal defect in the verdict, the case should be retried with a proper jury, or with the court making sure that a responsive and valid verdict is returned, as the case may be. In such situations the third paragraph of this article provides that the defendant shall be remanded to custody or bail to await a new trial. Accord: Art. 520 of the 1928 Code of Criminal Procedure. In the early case of State v. Heas, 10 La.Ann. 195 (1855), the jury returned a verdict of “guilty with premeditation.” In refusing to release the defendant, the court said: “The verdict . . . renders it impossible for us to conclude that he has been convicted of manslaughter, as we might perhaps have done if there had been simply a general verdict of ‘Guilty;’ neither has he been acquitted of manslaughter; upon that issue the jury have never passed. As to the emphatic verdict of the jury, although upon an indictment technically insufficient, affords the strongest presumption that the prisoner is guilty of the murder of Henry Boyd, and as, in legal contemplation, he has not yet been in jeopardy of life or limb on that account, it becomes our duty as conservators of the peace of the State, to guard against his escape from justice, so far as it is possible for us to do so.” Id. at 197. Similarly, in State v. Gueringer, 209 La. 118, 24 So.2d 284 (1945), the court set aside a “negligible homicide” verdict and remanded the case “to be proceeded with according to law.”

(e) If the judgment is set aside on other grounds, the defendant is entitled to his discharge. Most of the “other grounds” constitute a defense to any subsequent trial. They include the grounds that the conviction was under an invalid statute; double jeopardy; and time limitations on the institution of prosecution. Art. 859 (2), (6), & (7).

 

TITLE 30. SENTENCE

CHAPTER 1. GENERAL SENTENCING PROVISIONS.
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890.1. Waiver of minimum mandatory sentences; procedure; exceptions.

890.2. Fines for individual defendants.

891. Forfeiture of weapons.

892. Post-sentence statement by sheriff; accompanying documents.

892.1. Driver improvement programs.

892.2. Notice of controlled dangerous substance conviction; licensing authority.

892.3. Transfer of foreign nationals or citizens; treaty.

CHAPTER 2. SUSPENDED SENTENCE AND PROBATION.

893. Suspension and deferral of sentence and probation in felony cases.

893.1. Motion to invoke firearm sentencing provision.

893.2. Discharge, use, or possession of firearm in commission of a felony or a specifically enumerated misdemeanor; hearing.

893.3. Sentence imposed on felony or specifically enumerated misdemeanor in which firearm was possessed, used, or discharged.

893.4. Inapplicability to unintentional felonies.

893.5. Community service in lieu of imprisonment.
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895.3. Probationer transferred between states; fees.

895.4. Probation; fees; certified crime stoppers organizations.

895.5. Restitution recovery division; district attorneys; establishment.

896. Modifying or changing conditions of probation.

897. Termination of probation or suspended sentence; discharge of defendant.

898. Satisfaction of suspended sentence and probation.

899. Arrest or summons for violation of probation.

899.1. Administrative sanctions for technical violations.

900. Violation hearing; sanctions.

901. Revocation for commission of another offense.

901.1. Additional sanctions for probation revocation.
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CHAPTER 3. SENTENCING IN CAPITAL CASES.

905. Capital cases; sentencing hearing required; delay; waiver.

905.1. Sentencing hearing jury; commencement.

905.2. Sentencing hearing; procedure and evidence; jury instructions.
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905.5.1. Mental retardation.
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905.9. Review on appeal.

CHAPTER 1. GENERAL SENTENCING PROVISIONS.

Art. 871. Sentence defined; pronouncing and recording of sentence; certification of conviction.

A. A sentence is the penalty imposed by the court on a defendant upon a plea of guilty, upon a verdict of guilty, or upon a judgment of guilt. Sentence shall be pronounced orally in open court and recorded in the minutes of the court.

B. (1) (a) In every judgment of guilty of a felony or of one of the misdemeanors enumerated in Subparagraph (2) of this Paragraph, the sheriff shall cause to be attached to the bill of information or indictment the fingerprints of the defendant against whom such judgment is rendered.

(b) (i) Beneath such fingerprints shall be appended a certificate to the following effect:

“I hereby certify that the above and foregoing fingerprints on this bill are the fingerprints of the defendant, and that they were placed thereon by said defendant this ______________ day of ______________,  ______________ .”

(ii) The certificate shall be signed by the sheriff or other law enforcement officer who has custody of the defendant.

(2) In addition to judgments of guilty of a felony, the sheriff shall cause the fingerprints of the defendant to be so attached for every judgment of guilty of the following misdemeanors:

(a) First or second offense operating a vehicle while intoxicated in violation of R.S. 14:98.

(b) First offense possession of marijuana, tetrahydrocannabinol, or chemical derivatives thereof, pursuant to a sentence imposed under R.S. 40:966(D)(1).

(c) A first or second offense involving drug paraphernalia pursuant to a sentence imposed under R.S. 40:1035(A) and (B).

(d) First or second offense theft pursuant to a sentence imposed under R.S. 14:67(B)(3) and first or second offense theft of goods pursuant to a sentence imposed under R.S. 14:67.10(B)(3).

(e) First offense prostitution pursuant to a sentence imposed under R.S. 14:82(B)(1).

(f) First or second offense of domestic abuse battery in violation of R.S. 14:35.3.

(g) First offense of failure to pay a child support obligation in violation of R.S. 14:75.

(h) A conviction for violation of protective orders (R.S. 14:79).

C. The certificate required by Paragraph B of this Article shall be admissible in evidence in the courts of this state as prima facie evidence that the fingerprints appearing thereon are the fingerprints of the defendant against whom the judgment of guilty of a felony or one of the enumerated misdemeanors was rendered. (Amended by Acts 1978, No. 302, § 1; Acts 1979, No. 297, § 1; Acts 1997, No. 852, § 1, eff. Aug. 15, 1997; Acts 2003, No. 311, § 1, eff. Aug. 15, 2003; Acts 2010, No. 513, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 513 substituted “information or indictment” for “indictment or information” in (B)(1)(a); and added (B)(2)(f) through (B)(2)(h).

2003 Amendments. — Acts 2003, No. 311, § 1, August 15, 2003, in (B)(1)(a), substituted “attached” for “affixed”; in (B)(2), substituted “attached” for “affixed.”
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1966. — (a) A definition of “sentence,” taken almost verbatim from A.L.I. Code of Criminal Procedure,§382, is added in order to achieve maximum clarity and order. This article also conforms to a definition stated by the Louisiana Supreme Court in State v. Burks, 202 La. 167, 171, 11 So.2d 518, 519 (1942) : “The word ‘sentence,’ as used in the criminal law, means ‘the pronouncement by the judge of the penalty or punishment as the consequence to the defendant of the fact of his guilt’.”

(b) The second paragraph of this article states the formalities required for a valid sentence, with the exception of the rule pertaining to presence of the defendant at the pronouncement of sentence, which is set out in Art. 835.

The requirement that sentence shall be pronounced in open court follows the A.L.I. Code of Criminal Procedure,§384. Orfield states, “It would appear that judgment and sentence are of such importance that they should occur in open court.” Orfield, Criminal Procedure From Arrest to Appeal 540 (1947). Accord: Report of the Commission on the Administration of Justice in New York State (1939) pp. 158, 159. Although Art. 523 of the 1928 Louisiana Code of Criminal Procedure was not specific in that respect, it apparently contemplated the pronouncement of sentence in open court. The requirement that the sentence be pronounced “orally” is taken from former Art. 523.

The requirement of recordation in the minutes of the court is retained from Art. 523 of the 1928 Code. Accord: A.L.I. Code of Criminal Procedure,§381. The former requirement that the sentence be recorded in English is omitted, since it is highly improbable that any clerk of court will record the sentence in any other language. Of course, the oral pronouncement of the sentence, which is for the purpose of informing the defendant of the punishment imposed, may occasionally be stated in another language. In State v. Roger, 7 La.Ann. 382 (1852), it was held that even though the sentence was recorded in English in the minutes of the court as required by the constitution of that time, it was permissible for the judge to address the prisoner and pass sentence on him in French, because it was the only language that the prisoner understood.

The requirements of this article, as well as other rules stated in this Code, do not preclude or interfere with the adoption of special informal procedures for receiving pleas of guilty before traffic violations bureaus. (See Art. 15.).

(c) The common law requirement of an allocutus, or an opportunity to respond to a question posed by the court as to why sentence should not be imposed, emanated from the fact that the defendant was without counsel and therefore deserved an opportunity to object to irregularities in the proceedings which resulted in his conviction. The basis for the rule has largely disappeared with the advent of counsel and fully stated procedures for motions for a new trial and in arrest of judgment. Louisiana jurisprudence, prior to the 1928 Code of Criminal Procedure, had held that an opportunity for a pre-sentence statement by the defendant was required only in capital cases and was limited to the purpose of allowing the defendant to make motions for a new trial and in arrest of judgment. State v. Ikenor, 107 La. 480, 32 So. 74 (1902); State v. Cheney, Man. Unrep. Cas. 394 (La.1880). The 1928 Code of Criminal Procedure provided for the defendant’s right to counsel, and set out the procedures for making motions to set aside the conviction. The opportunity for the defendant to speak before imposition of sentence was no longer important, and Art. 524 of the 1928 Code specifically provided that it was not necessary to ask the defendant, “Have you anything to say why sentence of the court should not be pronounced against you?” The article did not prohibit the trial judge from allowing the defendant to make a pre-sentence statement. It denied the defendant a right to make a statement. The omission from this Code of the provisions of Art. 524 of the 1928 Code does not mean a return to the common law allocutus, for Art. 3 provides that where no procedure is specifically prescribed by this Code or by statute, the court may proceed in a manner consistent with the spirit of the statutory law. The allowance of a pre-sentence statement remains in the discretion of the trial judge.
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CRIMINAL LAW & PROCEDURE

• Juries & Jurors

•• Province of Court & Jury

••• General Overview. — In a prosecution for burglary, where the trial court had imposed a four year prison sentence on defendant, while only giving co-defendants who had agreed to testify against the defendant as part of a plea bargain a sentence of three years, the trial judge was not required to impose a sentence equal to or lesser than sentences imposed on the co-defendants because it would violate the role of the judge to sentence under La. Code. Crim. Proc. Ann. art. 871 and the role of the jury to render a verdict under La. Code Crim. Proc. Ann. art. 790. State v. Mallett, 535 So. 2d 400, 1988 La. App. LEXIS 1759 (Aug. 18, 1988).

• Sentencing

•• Appeals

••• General Overview. — An error patent review of defendant’s sentencing for attempted second degree murder, second degree kidnapping and armed robbery showed that the sentencing judge erred by failing to orally order that the sentences be served without benefit of parole, probation or suspension of sentence as required by statute; however, the written judgment of conviction and sentence included the reservation of no benefits as to all three sentence where the sentences were amended on appeal to include that they were to be served without benefit of parole, probation or suspension of sentence. State v. Moore, 865 So. 2d 227, 2004 La. App. LEXIS 75 (Jan. 28, 2004), writ denied by La. 2004-0507, 877 So. 2d 142, 2004 La. LEXIS 2305 (La. July 2, 2004).

Discrepancies between a written judgment and the sentencing transcript should be resolved in favor of the oral sentence reflected in the sentencing transcript. State v. Moore, 865 So. 2d 227, 2004 La. App. LEXIS 75 (Jan. 28, 2004), writ denied by La. 2004-0507, 877 So. 2d 142, 2004 La. LEXIS 2305 (La. July 2, 2004).

Upon sentencing defendant for theft of currency over $ 1,000.00, the trial court erred by failing to pronounce defendant’s sentence orally in open court, and the case was remanded for resentencing in accordance with La. Code Crim. Proc. Ann. art. 871(A). State v. Fortier, 862 So. 2d 170, 2003 La. App. LEXIS 3280 (Nov. 25, 2003).

•• Corrections, Modifications & Reductions

••• Illegal Sentences. — Sentence was the penalty imposed by the court on defendant upon a plea of guilty, upon a verdict of guilty, or upon a judgment of guilt under La. Code Crim. Proc. Ann. art. 871; where the penalties imposed on a defendant consisted of a jail term and a fine, the two sanctions comprised a single sentence; when defendant’s sentence was found to be illegal, the entire sentence was vacated. State v. Jenkins, 451 So. 2d 1142, 1984 La. App. LEXIS 8729 (May 16, 1984).

•• Guidelines

••• Adjustments & Enhancements

•••• General Overview. — In a criminal appeal, the court vacated defendant’s multiple offender sentencing enhancement, because the commitment was unclear as to whether the trial court intended to enhance count one or count two; on remand, the trial court was instructed to amend the commitment to reflect the imposition of the enhanced sentence on count one. State v. Eugene, 871 So. 2d 584, 2004 La. App. LEXIS 679 (Mar. 30, 2004), writ denied by La. 2004-1080, 888 So. 2d 766, 2004 La. LEXIS 3287 (La. Nov. 15, 2004).

•••• Criminal History

••••• Prior Felonies. — Defendant was properly sentenced as a habitual offender, where the State introduced copies of the bills of information in two prior cases, and where the State included fingerprints with a signed certificate as required by La. Code Crim. Proc. Ann. art. 871(C). State v. Barthelemy, 726 So. 2d 1085, 1999 La. App. LEXIS 59 (Jan. 20, 1999), writ denied by La. 99-0490, 747 So. 2d 533, 1999 La. LEXIS 2308 (La. Sept. 3, 1999).

•• Imposition. — In a prosecution for burglary, where the trial court had imposed a four year prison sentence on defendant, while only giving co-defendants who had agreed to testify against the defendant as part of a plea bargain a sentence of three years, the trial judge was not required to impose a sentence equal to or lesser than sentences imposed on the co-defendants because it would violate the role of the judge to sentence under La. Code. Crim. Proc. Ann. art. 871 and the role of the jury to render a verdict under La. Code Crim. Proc. Ann. art. 790. State v. Mallett, 535 So. 2d 400, 1988 La. App. LEXIS 1759 (Aug. 18, 1988).

••• General Overview. — An error patent review of defendant’s sentencing for attempted second degree murder, second degree kidnapping and armed robbery showed that the sentencing judge erred by failing to orally order that the sentences be served without benefit of parole, probation or suspension of sentence as required by statute; however, the written judgment of conviction and sentence included the reservation of no benefits as to all three sentence where the sentences were amended on appeal to include that they were to be served without benefit of parole, probation or suspension of sentence. State v. Moore, 865 So. 2d 227, 2004 La. App. LEXIS 75 (Jan. 28, 2004), writ denied by La. 2004-0507, 877 So. 2d 142, 2004 La. LEXIS 2305 (La. July 2, 2004).

Even though there was no signed judgment of conviction and sentence in the record when the defendant’s probation revocation hearing took place, under La. Code Crim. Proc. Ann. art. 871, the sentence was valid as it was pronounced orally in open court and recorded in the minutes of the court. State v. Thomason, 531 So. 2d 1177, 1988 La. App. LEXIS 2169 (Oct. 6, 1988), writ of certiorari denied by 534 So. 2d 961, 1988 La. LEXIS 2766 (La. 1988).

••• Pronouncement. — Discrepancies between a written judgment and the sentencing transcript should be resolved in favor of the oral sentence reflected in the sentencing transcript. State v. Moore, 865 So. 2d 227, 2004 La. App. LEXIS 75 (Jan. 28, 2004), writ denied by La. 2004-0507, 877 So. 2d 142, 2004 La. LEXIS 2305 (La. July 2, 2004).

Upon sentencing defendant for theft of currency over $ 1,000.00, the trial court erred by failing to pronounce defendant’s sentence orally in open court, and the case was remanded for resentencing in accordance with La. Code Crim. Proc. Ann. art. 871(A). State v. Fortier, 862 So. 2d 170, 2003 La. App. LEXIS 3280 (Nov. 25, 2003).

Where defendant pled guilty to a charge of driving while intoxicated, the trial court properly considered the sentencing guidelines regarding probation and suspension of a sentence under La. Code. Crim. Proc. Ann. art. 894(A)(3) and La. Rev. Stat. Ann. § 14:98B, but where the trial court failed to issue a written judgment, defendant’s sentence was invalid under La. Code Crim. Proc. Ann. arts. 871, 872. State v. Jackson, 519 So. 2d 254, 1988 La. App. LEXIS 102 (Jan. 11, 1988).

• Appeals

•• Remands & Remittiturs. — In a criminal appeal, the court vacated defendant’s multiple offender sentencing enhancement, because the commitment was unclear as to whether the trial court intended to enhance count one or count two; on remand, the trial court was instructed to amend the commitment to reflect the imposition of the enhanced sentence on count one. State v. Eugene, 871 So. 2d 584, 2004 La. App. LEXIS 679 (Mar. 30, 2004), writ denied by La. 2004-1080, 888 So. 2d 766, 2004 La. LEXIS 3287 (La. Nov. 15, 2004).

An error patent review of defendant’s sentencing for attempted second degree murder, second degree kidnapping and armed robbery showed that the sentencing judge erred by failing to orally order that the sentences be served without benefit of parole, probation or suspension of sentence as required by statute; however, the written judgment of conviction and sentence included the reservation of no benefits as to all three sentence where the sentences were amended on appeal to include that they were to be served without benefit of parole, probation or suspension of sentence. State v. Moore, 865 So. 2d 227, 2004 La. App. LEXIS 75 (Jan. 28, 2004), writ denied by La. 2004-0507, 877 So. 2d 142, 2004 La. LEXIS 2305 (La. July 2, 2004).

•• Right to Appeal

••• Defendants. — Defendant was convicted as contemplated by La. Code Crim. Proc. Ann. art. 934(3) by his plea of guilty, and he was sentenced as contemplated by La. Code Crim. Proc. Ann. art. 871 when the penalty was imposed; therefore, he had the right to appeal his conviction and sentence flowing from a plea of guilty to two counts of simple burglary. State v. Coats, 260 LA. 64, 255 So. 2d 75, 1971 La. LEXIS 3873 (Nov. 23, 1971).

EVIDENCE

• Scientific Evidence

•• Fingerprints & Footprints. — Per La. Code Crim. Proc. Ann. art. 871, a certified copy of the defendant’s prior fingerprinted arrest register card, a print card of his prints taken on the day of trial, and a certified copy of a previous bill of information, could be used to prove defendant’s prior felony conviction. State v. Lacy, 501 So. 2d 791, 1986 La. App. LEXIS 8683 (Dec. 12, 1986).
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TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Feature: Punitive Damages and Jury Trials: There is a Need to Bifurcate Jury Trials Involving Punitive Damages. Here is a Modest Procedural Safeguard to Help Ensure Fairness. 43 La Bar Jnl. 264 (October, 1995).

Article: Punitive Damages Symposium: Punitive Damages and the Louisiana Constitution: Don’t Leave Home Without It. 56 La. L. Rev. 743 (Summer, 1996).

Comment: Lights, Camera, Allocution: Contemporary Relevance or Director’s Dream? 62 Tul. L. Rev. 207 (November, 1987).

Art. 871.1. Sentencing orders to be sent to louisiana protective order registry.

If part of the sentence contains an order for the purpose of preventing violent or threatening acts or harassment against, contact or communication with, or physical proximity to, another person in order to prevent domestic abuse or dating violence, the judge shall cause to have prepared a Uniform Abuse Prevention Order, as provided in R.S. 46:2136.2(C), shall sign such order, and shall forward it to the clerk of court for filing, all without delay. The clerk of the issuing court shall transmit the Uniform Abuse Prevention Order to the Louisiana Protective Order Registry, R.S. 46:2136.2(A), by facsimile transmission, mail, or direct electronic input, where available, as expeditiously as possible, but no later than the end of the next business day after the order is filed with the clerk of court. (Acts 1997, No. 1156, § 3; Acts 2003, No. 750, § 2.)

2003 Amendments. — Acts 2003, No. 750, § 2, effective August 15, 2003, inserted “abuse or dating” following “preventing domestic.”

Art. 872. Basis for valid sentence.

A valid sentence must rest upon a valid and sufficient:

(1) Statute;

(2) Indictment; and

(3) Verdict, judgment, or plea of guilty.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is a substantial retention of Art. 522 of the 1928 Code of Criminal Procedure. However, some phrases are omitted because of their redundancy and the possibility that they might provide an opportunity for the introduction of ultratechnical defenses.

(b) It is almost axiomatic, that before it is possible to have a valid criminal conviction, the statute or ordinance upon which the criminal liability is based must itself be valid and sufficient. In State v. Rawls, 161 La. 628, 630, 109 So. 146 (1926), when discussing an appellant’s plea to the validity of the statute which formed the basis for his conviction, the court stated: “If the act to the extent mentioned is unconstitutional and defendant’s plea is not considered, the result will be that defendant will stand convicted of an offense under the laws of the state which is not in fact an offense against the state, for as said in State ex rel. Parker v. Skinner, Judge, 148 La. 143, 86 So. 716 [(1920)]: ‘An unconstitutional statute is null and void, has no legal existence whatever, is no statute.’ Hence, if that part of the statute under which the indictment is framed has no legal existence, it follows that the defendant has been convicted of an offense, which in reality is unknown to the laws of this state.”

“Statute” is defined in Art. 934(11) to include local ordinances.

(c) In order that a valid trial may be held, it is essential that the charge be brought by a valid indictment. In State v. Duhon, 142 La. 919, 922, 77 So. 791, 792 (1918), the defendant was tried and sentenced for a felony in the absence of any indictment or information. The court pointed out that this was in direct conflict with Const. Art. IX, and further added: “There can be no conviction or punishment for a crime without a formal and sufficient accusation. In the absence thereof, a court has no jurisdiction whatever, and if it assumes jurisdiction a trial and conviction are null,” citing 22 Cyc. 171. The court has applied the same rule in cases involving a substantially defective indictment or information. In State v. McDonald, 178 La. 612, 620, 152 So. 308, 310 (1934), where the indictment for burglary was held totally defective for its failure to state that a house or structure had been entered, the court characterized the proceedings as follows: “The verdict in this case was found upon an indictment so defective that it charged no crime, and is therefore, of no effect. Code of Cr. Proc. Art. 405. The judge therefore had no authority or power to sentence the accused.” (Emphasis added.) Also, in State v. Soileau, 173 La. 531, 534, 138 So. 92, 93 (1931), the court stated: “There can be no trial, conviction or punishment for a crime without a formal and sufficient accusation.” (Emphasis added.) The above article recognizes the jurisprudential requirements by making a valid and sufficient indictment a prerequisite for a valid sentence. The requirements for a valid and sufficient indictment are fully spelled out in Title XIII.

(d) The final requirement for a valid sentence is a valid and sufficient verdict, judgment, or plea of guilty. Most challenges of sentences have been directed at the sufficiency and validity of the verdict. For example, a valid sentence cannot rest upon a verdict which is not responsive to the indictment (State v. Robertson, 111 La. 809, 35 So. 916 (1904); State v. Gendusa, 190 La. 422, 182 So. 559 (1938)); nor upon a verdict which is not returned by the proper number of jurors. Also, the verdict must contain those findings which are “essential to punishment.” In State v. Chambers, 194 La. 1042, 195 So. 532 (1940), the charge was grand larceny and a verdict of “guilty of petty larceny” was held insufficient. Justice Ponder stated: “Under the provisions of this Act there are three different grades of petty larceny depending on the value of the property. It would be impossible for the judge to sentence the accused in the absence of the jury fixing the value of the property in its verdict. The value of the stolen property is a question of fact affecting the degree of the defendant’s guilt which should be determined by the jury and which cannot be determined by the judge.” Id. at 1048, 195 So. at 534. Justice Ponder relied upon Art. 522 of the 1928 Code and upon State v. Pace, 174 La. 295, 140 So. 482 (1932), which had similarly held that it was the function of the jury to evaluate the stolen property. This is true in all cases in which the defendant’s degree of guilt depends upon a finding of some gradation set forth in the statute prescribing the offense, for example, theft, simple arson, and simple criminal damage to property. Similarly, if the sentence is based upon a judgment of guilt in a case tried without a jury, or upon a plea of guilty, it will also be necessary that the judgment or plea meet the basic requirement of inherent validity.

JUDICIAL DECISIONS

INDEX

CRIMINAL LAW & PROCEDURE

• Guilty Pleas

•• General Overview

• Trials

•• Bench Trials

• Verdicts

•• General Overview

• Sentencing

•• Imposition

••• General Overview

••• Factors

••• Pronouncement

•• Ranges

• Postconviction Proceedings

•• General Overview

• Appeals

•• Right to Appeal

••• Defendants

•• Standards of Review

••• Plain Error

•••• General Overview

CRIMINAL LAW & PROCEDURE

• Guilty Pleas

•• General Overview. — Defendant’s conviction of a second offense of driving under the influence was affirmed: the predicate offense was valid without a written judgment because it was based on a guilty plea. State v. Will, 536 So. 2d 601, 1988 La. App. LEXIS 2391 (Nov. 22, 1988).

• Trials

•• Bench Trials. — Where defendant was convicted as the result of a bench trial, his writ application was dismissed pursuant to La. Code Crim. Proc. Ann. art. 872 because the trial court did not enter a written, signed judgment as required by La. Code Crim. Proc. Ann. arts. 810 and 820. State v. Weilbaecher, 520 So. 2d 456, 1988 La. App. LEXIS 162 (Feb. 8, 1988), reversed by 531 So. 2d 456, 1988 La. LEXIS 1824 (La. 1988).

• Verdicts

•• General Overview. — Pursuant to La. Code Crim. Proc. Ann. art. 872, a fatal patent defect in a verdict against defendant existed where there was no signed, written judgment of disposition in the record. State v. Monk, 528 So. 2d 173, 1988 La. App. LEXIS 982 (Apr. 18, 1988), set aside by 532 So. 2d 1143, 1988 La. LEXIS 2513 (La. 1988).

Even though a trial court rejected defendant’s plea of guilty to a charge of sexual battery contained in an amended bill of information, it was without authority to impose a sentence for the crime of forcible rape because the original jury verdict on that charge had been set aside by the trial court’s final order granting a new trial. State v. Benoit, 492 So. 2d 60, 1986 La. App. LEXIS 7113 (May 28, 1986).

• Sentencing

•• Imposition. — Although the information did not allege the ages of the vendor and vendee, the information was not fatally defective when the ages of the parties were not required statutorily required and when the information alleged everything essential to the punishment as required under former La. Rev. Stat. Ann. § 15:522 (now La. Code Crim. Proc. Ann. art. 872). State v. Kaufman, 234 LA. 673, 101 So. 2d 197, 1958 La. LEXIS 1133 (Mar. 17, 1958).

••• General Overview. — Pursuant to La. Code Crim. Proc. Ann. art. 872, the judgment was valid because, although the judgment lacked a signature, the trial judge initialed the writing, and the written judgment coincided with the findings of the trial judge as stated in the transcript. State v. Schroder, 527 So. 2d 439, 1988 La. App. LEXIS 1459 (June 7, 1988).

Where a trial court failed to render a written judgment in defendant’s motor vehicle misdemeanor cases, the court held that it was a fatal defect in violation of La. Code Crim. Proc. Ann. art. 872. State v. Davenport, 520 So. 2d 463, 1988 La. App. LEXIS 303 (Feb. 8, 1988).

Even though a trial court rejected defendant’s plea of guilty to a charge of sexual battery contained in an amended bill of information, it was without authority to impose a sentence for the crime of forcible rape because the original jury verdict on that charge had been set aside by the trial court’s final order granting a new trial. State v. Benoit, 492 So. 2d 60, 1986 La. App. LEXIS 7113 (May 28, 1986).

••• Factors. — Defendant’s sentence for three drug convictions was proper because the sentence rested upon a valid and sufficient statute, indictment, and verdict. State v. Jacobs, 371 So. 2d 727, 1978 La. LEXIS 7841 (Dec. 15, 1978).

••• Pronouncement. — Where defendant pled guilty to a charge of driving while intoxicated, the trial court properly considered the sentencing guidelines regarding probation and suspension of a sentence under La. Code. Crim. Proc. Ann. art. 894(A)(3) and La. Rev. Stat. Ann. § 14:98B, but where the trial court failed to issue a written judgment, defendant’s sentence was invalid under La. Code Crim. Proc. Ann. arts. 871, 872. State v. Jackson, 519 So. 2d 254, 1988 La. App. LEXIS 102 (Jan. 11, 1988).

•• Ranges. — Following his conviction, upon guilty pleas, of middle-grade theft and unauthorized entry of an inhabited dwelling, defendant’s sentences were vacated where they were in excess of the maximums for those charges and were instead sentences that were more appropriate for felony theft of over $500 and simple burglary of an inhabited building, the original offenses with which defendant was charged. State v. Swafford, 715 So. 2d 104, 1998 La. App. LEXIS 1628 (June 24, 1998).

• Postconviction Proceedings

•• General Overview. — Defendant’s death sentence and his murder conviction were set aside by a trial court’s final order for a new trial; the trial court was without authority to set aside that order and to impose a life sentence on defendant; to be valid, a sentence had to rest upon, inter alia, a valid and sufficient verdict or plea of guilty pursuant to La. Code Crim. Proc. Ann. art. 872(3). State v. Bullock, 263 LA. 946, 269 So. 2d 824, 1972 La. LEXIS 5420 (Nov. 6, 1972).

• Appeals

•• Right to Appeal

••• Defendants. — Where defendant was convicted as the result of a bench trial, his writ application was dismissed pursuant to La. Code Crim. Proc. Ann. art. 872 because the trial court did not enter a written, signed judgment as required by La. Code Crim. Proc. Ann. arts. 810 and 820. State v. Weilbaecher, 520 So. 2d 456, 1988 La. App. LEXIS 162 (Feb. 8, 1988), reversed by 531 So. 2d 456, 1988 La. LEXIS 1824 (La. 1988).

•• Standards of Review

••• Plain Error

•••• General Overview. — Pursuant to La. Code Crim. Proc. Ann. art. 872, a fatal patent defect in a verdict against defendant existed where there was no signed, written judgment of disposition in the record. State v. Monk, 528 So. 2d 173, 1988 La. App. LEXIS 982 (Apr. 18, 1988), set aside by 532 So. 2d 1143, 1988 La. LEXIS 2513 (La. 1988).
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Art. 873. Delay between conviction and sentence.

If a defendant is convicted of a felony, at least three days shall elapse between conviction and sentence. If a motion for a new trial, or in arrest of judgment, is filed, sentence shall not be imposed until at least 24 hours after the motion is overruled. If the defendant expressly waives a delay provided for in this article or pleads guilty, sentence may be imposed immediately.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The three-day mandatory delay between conviction and the imposition of sentence is to allow the defendant sufficient time to file his motion for a new trial, which must be filed between verdict and sentence. This article follows A.L.I. Code,§378 requiring a three-day delay, rather than the 24-hour period that was prescribed by Art. 521 of the 1928 Code of Criminal Procedure.

(b) The waiver provision is more simply and realistically stated than the comparable statement in Art. 521 of the 1928 Code that the accused may “waive the delay and ask for the imposition of sentence at once.” Fortunately the provision of former Art. 521 has been liberally construed, and a waiver has been found where the defendant was apprised of his right to the delay and informed the court that he was ready for sentencing. State v. Martin, 199 La. 39, 5 So.2d 377 (1941). In overruling appellant’s contention that she did not ask for the immediate imposition of sentence, Chief Justice O’Niell declared, “The statute does not require that, when a defendant is called up for sentence, in order to waive the benefit of the delay of 24 hours he must say, in so many words, that he waives the delay and asks for the imposition of sentence at once. It is sufficient if the defendant, on being informed by the judge that he is entitled to the delay of 24 hours, declares that he is ready to receive the sentence.” Id. at 43, 5 So.2d at 378. Similarly, it will be sufficient under the above Art. 873 if the defendant is informed by the judge of his right to a delay in sentencing and states, in any unequivocal way, that he is ready for immediate sentencing.

(c) In the absence of a waiver by the defendant, a sentence imposed within the three-day period will be void under the settled jurisprudence of the state. In State v. George, 218 La. 18, 34, 48 So.2d 265, 270 (1950), the court declared: “This provision [Art. 521 of the 1928 Code] is for the purpose of affording an opportunity to an accused who has been convicted to file, prior to sentence, further pleadings, such as a motion for a new trial, a motion in arrest of judgment, etc., and, if he is denied the right to this delay, any sentence so imposed is void.”

(d) The mandatory delay periods are minimum periods. There may be cases of extraordinary circumstances, making counsel unable to perfect bills of exceptions and motions within the normal three-day period, and in such cases the court may grant a longer delay. The exercise of discretion with respect to granting longer delays will, of course, be subject to review by the supreme court. The provision in Art. 521 and other articles of the 1928 Code stating that the trial judge’s ruling was not subject to any review did not preclude the supreme court from reviewing the lower court’s ruling under supervisory writs. Dealing with such a provision in Art. 312 of the 1928 Code, relating to recusation rulings, the supreme court held in State v. Doucet, 199 La. 276, 5 So.2d 894 (1942), that, under Const. Art. VII,§§2, 10, the court’s plenary supervisory jurisdiction over all inferior courts must prevail over any conflicting provisions in a legislative act. Also, there is no sound reason why the important exercise of the trial court’s discretion should not be subject to appellate review in the same manner as other matters affecting the regularity of the sentencing procedure.

(e) The delay requirement is limited to felony cases. Although no such limitation was stated in Art. 521 of the 1928 Code, the need for the mandatory delay in order to afford time to prepare and file motions to set aside the conviction is only of significance in felony cases.
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EVIDENCE

• Testimony

•• Credibility

••• Impeachment

•••• Bias, Motive & Prejudice

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — In sentencing defendant following his conviction of two counts of distribution of cocaine in a drug-free zone in violation of La. Rev. Stat. Ann. § 40:981.3, the trial court violated La. Code Crim. Proc. Ann. art. 873 by failing to wait the requisite 24 hours after denial of defendant’s motion for a new trial. State v. Magee, 809 So. 2d 452, 2001 La. App. LEXIS 2160 (Oct. 10, 2001).

Where the imposition of a sentence of life imprisonment was mandatory under La. Rev. Stat. Ann. art. 40:966(B)(1) due to defendant’s conviction for distribution of heroin in violation of La. Rev. Stat. Ann. art. 40:966(A), defendant was not prejudiced by the trial court’s failure to comply with a 24-hour delay required by La. Code Crim. Proc. Ann. art. 873 between the entry of the conviction and the sentencing. State v. Williams, 708 So. 2d 1086, 1998 La. App. LEXIS 96 (Jan. 27, 1998).

••• Possession

•••• General Overview. — Though it was patent error for a trial court to sentence a defendant to 40 months as a multiple offender on the same date that it convicted him of possession of cocaine, La. Code Crim. Proc. Ann. art. 873 required a minimum three-day delay between a felony conviction and sentence unless the defendant expressly waives such delay; however, the failure to adhere to the three-day delay was prejudicial in that a defendant was not able to file a new trial motion that could have been ruled on before sentencing as required by La. Code Crim. Proc. Ann. art. 853, which stated that a motion for new trial had to be filed and disposed of before sentencing and could not be filed until after conviction. State v. Allen, 788 So. 2d 62, 2001 La. App. LEXIS 1177 (Mar. 21, 2001).

•• Homicide

••• Murder

•••• General Overview. — Even though La. Code Crim. Proc. Ann. art. 873 provides that sentence shall not be imposed until at least 24 hours after a motion for new trial, or in arrest of judgment, is overruled, defendant implicitly waived the 24-hour waiting period by failing to enter a contemporaneous objection when the trial court indicated that it would sentence defendant without delay and by indicating a readiness for sentencing; furthermore, no prejudice resulted from the failure to delay sentencing because defendant received the punishment mandated by La. Rev. Stat. Ann. art. § 14:30.1(B) for second-degree murder convictions. State v. Felder, 809 So. 2d 360, 2001 La. App. LEXIS 2080 (Sept. 28, 2001), writ denied by La. 2001-3027, 827 So. 2d 1173, 2002 La. LEXIS 3081 (La. Oct. 25, 2002).

Defendants who were sentenced for their convictions of second degree murder on the same day that the trial court denied their motions for new trial and for post-verdict judgments of acquittal, rather than after 24 hours had elapsed as required by La. Code Crim. Proc. Ann. art. 873, were not entitled to appellate relief because they were not prejudiced; sentence for second degree murder was mandatory, and premature sentencing had no effect on trial court’s decision to impose the sentences. State v. Huff, 660 So. 2d 529, 1995 La. App. LEXIS 2349 (Aug. 23, 1995), writ denied by La. 96-0212, 693 So. 2d 754, 1997 La. LEXIS 1481 (La. May 1, 1997).

•• Property Crimes

••• Larceny & Theft

•••• General Overview. — Trial court violated the provisions of La. Crim. Proc. Code Ann. art. 873 by sentencing defendant for theft immediately after the denial of his motion for new trial; however, because the trial court subsequently set aside the original sentence at a multiple offender proceeding, the error was harmless. State v. Jolly, 768 So. 2d 165, 2000 La. App. LEXIS 1852 (July 25, 2000), writ of certiorari denied by La. 2000-2467, 798 So. 2d 959, 2001 La. LEXIS 2920 (La. Oct. 5, 2001).

• Accusatory Instruments

•• Informations

••• General Overview. — Defendant’s request for a 24-hour delay between a trial court’s determination that allegations in a bill of information filed against him under the habitual criminal act (act), 1942 La. Acts § 45 were true and his sentencing under the act was properly denied because he was given additional time to file motions and pleadings and because he was not prejudiced. State v. George, 218 LA. 18, 48 So. 2d 265, 1950 La. LEXIS 1052 (June 30, 1950), writ of certiorari denied by 340 U.S. 949, 71 S. Ct. 528, 95 L. Ed. 684, 1951 U.S. LEXIS 2122 (1951), limited by State ex rel. Williams v. Henderson, 289 So. 2d 74, 1974 La. LEXIS 3165 (La. 1974).

• Guilty Pleas

•• General Overview. — Where defendant pled guilty to armed robbery and attempted second-degree murder, the court held that immediate sentencing was not a violation of La. Code Crim. Proc. Ann. art. 873 because the statutory delay did not apply to guilty pleas. State v. Carter, 463 So. 2d 785, 1985 La. App. LEXIS 8023 (Jan. 23, 1985).

• Sentencing

•• General Overview. — Reversible error occurred where the defendant was not offered the 24-hour delay after the denial of the motion for a new trial; because the sentence was illegally imposed, although it was not constitutionally excessive, it was null, and constituted no valid premise for continued incarceration. State v. Williams, 677 So. 2d 692, 1996 La. App. LEXIS 1362 (June 26, 1996).

•• Appeals

••• General Overview. — Where trial court did not wait the required 24 hours after denial of defendant’s motion in arrest of judgment before imposing sentence, and defendant did not waive the waiting period, defendant’s sentence was vacated, because defendant challenged his sentence on appeal. State v. Odom, 878 So. 2d 582, 2004 La. App. LEXIS 775 (Apr. 2, 2004), writ denied by La. 2004-1105, 883 So. 2d 1026, 2004 La. LEXIS 3026 (La. Oct. 8, 2004).

Defense impliedly waived the statutory delay in sentencing under La. Code Crim. Proc. Ann. art. 873 and defendant was unable to show any prejudice from the trial court’s failure to observe the 24-hour delay. State v. Coleman, 828 So. 2d 1130, 2002 La. App. LEXIS 3062 (Oct. 2, 2002), writ denied by La. 2003-2533, 882 So. 2d 1153, 2004 La. LEXIS 2831 (La. Sept. 24, 2004).

Where defendants were sentenced immediately after they were convicted for manufacture of methamphetamine, defendants failed to show that they were prejudiced as a result of the trial court’s failure to impose the 24-hour statutory delay of their sentencing after they were convicted; thus, reversal of the prematurely imposed sentence was not required. State v. Drane, 828 So. 2d 107, 2002 La. App. LEXIS 2759 (Sept. 18, 2002), writ denied by La. 2002-2619, 840 So. 2d 566, 2003 La. LEXIS 884 (La. Mar. 28, 2003).

Though it was patent error for a trial court to sentence a defendant to 40 months as a multiple offender on the same date that it convicted him of possession of cocaine, La. Code Crim. Proc. Ann. art. 873 required a minimum three-day delay between a felony conviction and sentence unless the defendant expressly waives such delay; however, the failure to adhere to the three-day delay was prejudicial in that a defendant was not able to file a new trial motion that could have been ruled on before sentencing as required by La. Code Crim. Proc. Ann. art. 853, which stated that a motion for new trial had to be filed and disposed of before sentencing and could not be filed until after conviction. State v. Allen, 788 So. 2d 62, 2001 La. App. LEXIS 1177 (Mar. 21, 2001).

Although a trial court did not wait 24 hours between denying defendant’s motion for new trial and sentencing him, which was a violation of La. Code Crim. Proc. Ann. art. 873, the error was harmless because the trial court subsequently set aside the original sentence at the multiple offender proceeding and resentenced him. State v. McGinnis, 768 So. 2d 216, 2000 La. App. LEXIS 2110 (Aug. 29, 2000).

Defendants who were sentenced for their convictions of second degree murder on the same day that the trial court denied their motions for new trial and for post-verdict judgments of acquittal, rather than after 24 hours had elapsed as required by La. Code Crim. Proc. Ann. art. 873, were not entitled to appellate relief because they were not prejudiced; sentence for second degree murder was mandatory, and premature sentencing had no effect on trial court’s decision to impose the sentences. State v. Huff, 660 So. 2d 529, 1995 La. App. LEXIS 2349 (Aug. 23, 1995), writ denied by La. 96-0212, 693 So. 2d 754, 1997 La. LEXIS 1481 (La. May 1, 1997).

A 24-hour delay was required after a motion in arrest of judgment or a motion for new trial was denied before defendant could be sentenced. State v. Barr, 638 So. 2d 290, 1994 La. App. LEXIS 1474 (May 17, 1994).

Because defendant was sentenced immediately upon his conviction and did not expressly waive his right to the delay as required under La. Code Crim. Proc. Ann. art. 873, defendant’s sentence was vacated and remanded for resentencing. State v. McPherson, 630 So. 2d 935, 1993 La. App. LEXIS 3969 (Dec. 30, 1993).

Although the trial court erred under La. Code Crim. Proc. Ann. art. 873 when it immediately sentenced defendant without waiving the 24-hour delay provision provided for by statute, defendant was not entitled to resentencing where he failed to show prejudice as a result of the trial court’s failure to comply with the rule. State v. Garland, 468 So. 2d 30, 1985 La. App. LEXIS 9159 (Apr. 15, 1985).

Under La. Code Crim. Proc. Ann. art. 873, the defendant should have been given the opportunity to waive sentencing delays; however, because the defendant failed to raise any issue of prejudice or harm, the error was non-reversible. State v. Robinson, 463 So. 2d 50, 1985 La. App. LEXIS 8170 (Jan. 14, 1985).

•• Corrections, Modifications & Reductions

••• General Overview. — Defendant’s sentence under the multiple bill was vacated, because the trial court failed to consider defendant’s motion for new trial prior to the multiple bill hearing as required by La. Code Crim. Proc. Ann. arts. 853, 873. State v. Washington, 747 So. 2d 1191, 1999 La. App. LEXIS 3301 (Nov. 17, 1999), writ denied by La. 2000-0365, 768 So. 2d 1277, 2000 La. LEXIS 2682 (La. Sept. 15, 2000), remanded by 983 So. 2d 1033, 2008 La. App. Unpub. LEXIS 279 (La.App. 4 Cir. 2008).

••• Illegal Sentences. — Where defendant’s sentence was imposed without the requisite 24-hour delay, it was vacated because it was illegal under La. Code Crim. Proc. Ann. art. 873. State v. Navarre, 302 So. 2d 273, 1974 La. LEXIS 3863 (Oct. 28, 1974).

It was error for a trial court to dismiss defendant’s motion for a new trial that was filed after he had been sentenced for the crime of obscenity, despite the fact that the motion needed to be filed prior to sentencing under former La. Rev. Stat. Ann. § 15:505 (now La. Code Crim. Proc. Ann. art. 853), because the sentence was void for having been imposed immediately after conviction and not after the requisite 24-hour delay set forth in former La. Rev. Stat. Ann. § 15:521 (now La. Code Crim. Proc. Ann. art. 873); defendant’s failure to object when immediately sentenced did not constitute a waiver of the mandatory delay within the meaning of former § 15:521. State v. Woods, 220 LA. 162, 55 So. 2d 902, 1951 La. LEXIS 976 (Dec. 10, 1951).

•• Credits. — Although a Court of Appeal of Louisiana found two patent errors on review of a criminal conviction, neither required reversal; the trial court’s failure, without a waiver, to wait 24 hours before sentencing was harmless, and the appellate court corrected the defendant’s sentence to give him credit for time served. State v. Isaac, 544 So. 2d 531, 1989 La. App. LEXIS 976 (May 10, 1989).

•• Cruel & Unusual Punishment. — Because there was no delay between the trial court’s denial of defendant’s motion for a new trial and its sentence of defendant, and because defendant challenged his sentence as excessive, the trial court’s violation of the three-day period between defendant’s conviction and sentence, as provided by La. Code Crim. Proc. Ann. art. 873, was not harmless error. State v. Richardson, 770 So. 2d 454, 2000 La. App. LEXIS 2218 (Sept. 26, 2000).

•• Guidelines

••• General Overview. — Even though La. Code Crim. Proc. Ann. art. 873 provides that sentence shall not be imposed until at least 24 hours after a motion for new trial, or in arrest of judgment, is overruled, defendant implicitly waived the 24-hour waiting period by failing to enter a contemporaneous objection when the trial court indicated that it would sentence defendant without delay and by indicating a readiness for sentencing; furthermore, no prejudice resulted from the failure to delay sentencing because defendant received the punishment mandated by La. Rev. Stat. Ann. art. § 14:30.1(B) for second-degree murder convictions. State v. Felder, 809 So. 2d 360, 2001 La. App. LEXIS 2080 (Sept. 28, 2001), writ denied by La. 2001-3027, 827 So. 2d 1173, 2002 La. LEXIS 3081 (La. Oct. 25, 2002).

Because defendant was sentenced immediately upon his conviction and did not expressly waive his right to the delay as required under La. Code Crim. Proc. Ann. art. 873, defendant’s sentence was vacated and remanded for resentencing. State v. McPherson, 630 So. 2d 935, 1993 La. App. LEXIS 3969 (Dec. 30, 1993).

••• Adjustments & Enhancements

•••• Criminal History

••••• General Overview. — Habitual offender enhanced sentence is not a conviction and the delay periods of La. Code Crim. Proc. Ann. art. 873 do not apply as the habitual offender statute merely provides for an enhanced penalty against the multiple offender for the basic crime for which they have been convicted. State v. Ballay, 757 So. 2d 115, 2000 La. App. LEXIS 386 (Feb. 29, 2000), writ denied by La. 2000-0908, 790 So. 2d 13, 2001 La. LEXIS 1469 (La. Apr. 20, 2001).

••••• Prior Felonies. — Defendant’s request for a 24-hour delay between a trial court’s determination that allegations in a bill of information filed against him under the habitual criminal act (act), 1942 La. Acts § 45 were true and his sentencing under the act was properly denied because he was given additional time to file motions and pleadings and because he was not prejudiced. State v. George, 218 LA. 18, 48 So. 2d 265, 1950 La. LEXIS 1052 (June 30, 1950), writ of certiorari denied by 340 U.S. 949, 71 S. Ct. 528, 95 L. Ed. 684, 1951 U.S. LEXIS 2122 (1951), limited by State ex rel. Williams v. Henderson, 289 So. 2d 74, 1974 La. LEXIS 3165 (La. 1974).

••••• Three Strikes. — Trial court’s failure to observe the 24-hour delay between the denial of a defense motion for a new trial and the sentencing of a defendant pursuant to La. Code Crim. Proc. Ann. art. 873 was harmless error where the sentence imposed on the defendant as a fourth felony offender was mandatory. State v. Hayden, 767 So. 2d 732, 2000 La. App. LEXIS 1450 (May 17, 2000), writ denied by La. 2000-1886, 797 So. 2d 58, 2001 La. LEXIS 2720 (La. Sept. 21, 2001).

•• Imposition. — Although the trial court failed to wait 24 hours between the time it denied defendant’s second motion for a new trial and imposing sentence as required under La. Code Crim. Proc. Ann. art. 873, harmless error resulted when the trial court subsequently set aside the original sentence at a multiple offender proceeding. State v. Davis, 768 So. 2d 201, 2000 La. App. LEXIS 2109 (Aug. 29, 2000), writ denied by La. 2000-2730, 795 So. 2d 1205, 2001 La. LEXIS 2476 (La. Aug. 31, 2001), writ denied by La. 2003-0197, 857 So. 2d 515, 2003 La. LEXIS 3279 (La. Nov. 7, 2003).

Failure to waive the 24-hour delay between the denial of a defendant’s motion for a new trial and their sentencing hearing voids the defendant’s sentence if the defendant attacks their sentence, even if the defendant fails to specifically allege this failure as an error on appeal. State v. Sam, 761 So. 2d 72, 2000 La. App. LEXIS 1241 (Apr. 19, 2000), writ denied by La. 2000-1890, 796 So. 2d 672, 2001 La. LEXIS 2807 (La. Sept. 14, 2001).

Defendant’s motion for a mistrial was properly denied as a comment by prosecutor was simply a misstatement of a witness’s testimony and another concerned absence of defendant’s unidentified companion who did not come forward to testify on his behalf; under La. Code Crim. Proc. Ann. art. 873, defendant could not be sentenced until after his motion for new trial was overruled; consequently, the six-month wait in filing the bill was not an unreasonable delay. State v. Ward, 712 So. 2d 139, 1998 La. App. LEXIS 359 (Mar. 4, 1998), writ denied by La. 98-1072, 726 So. 2d 17, 1998 La. LEXIS 2979 (La. Oct. 9, 1998).

Where defendant pled guilty to armed robbery and attempted second-degree murder, the court held that immediate sentencing was not a violation of La. Code Crim. Proc. Ann. art. 873 because the statutory delay did not apply to guilty pleas. State v. Carter, 463 So. 2d 785, 1985 La. App. LEXIS 8023 (Jan. 23, 1985).

••• General Overview. — Trial court sentenced defendant on the same day it denied his second or third motion for a new trial; thus, the trial court failed to observe the mandatory 24-hour time delay pursuant to La. Code Crim. Proc. Ann. art. 873. Because defendant challenged his non-mandatory sentences as excessive, defendant had to be re-sentenced. State v. Young, 902 So. 2d 461, 2005 La. App. LEXIS 1087 (Apr. 26, 2005), remanded by La. App. 05-795, 926 So. 2d 652, 2006 La. App. LEXIS 539 (La.App. 5 Cir. Mar. 14, 2006).

Defense counsel’s comment that he had nothing else to add immediately prior to sentencing could not be construed as an implied waiver of the 24-hour time delay required by La. Code Crim. Proc. Ann. art. 873. State v. Young, 902 So. 2d 461, 2005 La. App. LEXIS 1087 (Apr. 26, 2005), remanded by La. App. 05-795, 926 So. 2d 652, 2006 La. App. LEXIS 539 (La.App. 5 Cir. Mar. 14, 2006).

Immediately after sentence was imposed for the conviction of the crime of purse snatching, a trial court judge denied a defendant’s motion for a new trial and a motion for a post-verdict judgment of acquittal but then went on to vacate the original sentence and re-sentence the defendant after holding a hearing on the multiple offender bill of information; therefore, in sentencing the defendant on the same day that the motions were denied, the judge failed to comply with the 24-hour delay imposed under La. Code Crim. Proc. Ann. art. 873, which constituted an error patent that required resentencing. State v. Wheeler, 899 So. 2d 84, 2005 La. App. LEXIS 1003 (Mar. 9, 2005).

Although defendant did not expressly waive the 24-hour delay, defendant tacitly waived the delay between the denial of defendant’s motion for new trial and sentencing by proceeding with argument regarding sentencing. State v. Jackson, 880 So. 2d 69, 2004 La. App. LEXIS 1868 (July 27, 2004), writ denied in part by La. 2004-1409, 898 So. 2d 1290, 2005 La. LEXIS 1046 (La. Apr. 8, 2005), writ denied by La. 2005-0232, 901 So. 2d 1094, 2005 La. LEXIS 1578 (La. May 6, 2005), writ denied by 999 So. 2d 776, 2009 La. LEXIS 1940 (La. 2009).

La. Code Crim. Proc. Ann. art. 873 expressly states that if a defendant pleads guilty, the trial court may sentence a defendant immediately. Thus, defendant’s argument that the trial court erred when it sentenced defendant within 24 hours after its denial of his motion to suppress was meritless. State v. Jason, 879 So. 2d 360, 2004 La. App. LEXIS 1753 (July 1, 2004).

Where trial court did not wait the required 24 hours after denial of defendant’s motion in arrest of judgment before imposing sentence, and defendant did not waive the waiting period, defendant’s sentence was vacated, because defendant challenged his sentence on appeal. State v. Odom, 878 So. 2d 582, 2004 La. App. LEXIS 775 (Apr. 2, 2004), writ denied by La. 2004-1105, 883 So. 2d 1026, 2004 La. LEXIS 3026 (La. Oct. 8, 2004).

Court’s denial of defendant’s motion for a new trial, made immediately before he was sentenced, was harmless, under the ruling in State v. Collins, because defendant did not raise as error, the failure of the trial court to have waited 24 hours before imposing sentence. State v. Gibson, 867 So. 2d 793, 2004 La. App. LEXIS 289 (Feb. 4, 2004).

Defendant’s sentence was improper where the record indicated that defendant’s motion for a new trial was denied months after, rather than at least 24 hours before, his sentencing; additionally, the record did not reflect that the motion for post-verdict judgment of acquittal had ever been considered, and thus the requirements of La. Code Crim. Proc. Ann. arts. 821(A), 853, and 873 were not met. State v. Davis, 859 So. 2d 776, 2003 La. App. LEXIS 2866 (Oct. 8, 2003).

Defendant’s claim that the trial court erred in failing to comply with La. Code Crim. Proc. Ann. art. 894.1 in sentencing him was without merit because under La. Code Crim. Proc. Ann. art. 873, the purpose of sentencing delays is to allow the defendant time to file pleadings before being sentenced and defendant had waived sentencing delays and agreed to be immediately sentenced, which allowed the trial court to render a sentence based on the information and record available at that time. State v. Roland, 850 So. 2d 738, 2003 La. App. LEXIS 1675 (June 5, 2003), reversed in part by La. 03-1930, 865 So. 2d 692, 2004 La. LEXIS 20 (La. Jan. 16, 2004), writ denied by La. 2003-2395, 867 So. 2d 685, 2004 La. LEXIS 545 (La. Feb. 13, 2004).

Where defendant was sentenced to 99-years’ imprisonment on each of four counts of armed robbery, the first count was subsequently vacated, and defendant was resentenced to 110-years on that count as a second felony offender, the court remanded for resentencing on the three counts with 99-year sentences where the trial court failed to wait 24 hours before sentencing as required by La. Code Crim. Proc. Ann. art. 873; however, the 24-hour delay was met as to the remaining sentence where the original 99-year sentence had been vacated and defendant had subsequently been given the enhanced sentence. State v. Sims, 845 So. 2d 1116, 2003 La. App. LEXIS 1206 (Apr. 29, 2003), writ denied by La. 2003-2189, 882 So. 2d 570, 2004 La. LEXIS 2526 (La. Aug. 20, 2004).

While the record reflects that defendant did not “explicitly” waive the requirement that the trial court wait 24 hours between its denial of defendant’s motion for new trial and sentencing, as required by La. Code Crim. Proc. Ann. art. 873, there was an implicit waiver where defendant’s counsel replied in the affirmative when asked if defendant was ready for sentencing. State v. Lee, 844 So. 2d 970, 2003 La. App. LEXIS 1065 (Apr. 2, 2003), writ denied by La. 2003-1247, 855 So. 2d 330, 2003 La. LEXIS 2929 (La. Oct. 10, 2003).

Although La. Code Crim. Proc. Ann. art. 873 mandated a 24-hour delay between the denial of a motion for post-verdict judgment of acquittal and the imposition of sentence, where defendant indicated at sentencing that defendant was prepared to go forward, the sentencing court’s error was harmless because defendant received a mandatory life sentence. State v. McDonald, 838 So. 2d 128, 2003 La. App. LEXIS 221 (Feb. 5, 2003), writ denied by La. 2003-0807, 855 So. 2d 758, 2003 La. LEXIS 3033 (La. Oct. 17, 2003).

La. Code Crim. Proc. Ann. art. 873 mandates a 24-hour delay between the denial of a motion for a new trial and the imposition of sentence; however, where defendant did not object to the trial court proceeding to sentencing immediately after denial of his motion for new trial, it was harmless error because defendant waived the delay period and did not show he was prejudiced. State v. Taves, 846 So. 2d 1, 2003 La. App. LEXIS 16 (Jan. 15, 2003), affirmed in part and reversed in part by, remanded by La. 03-0518, 861 So. 2d 144, 2003 La. LEXIS 3444 (La. Dec. 3, 2003).

Because defendant expressly waived sentencing delays after the trial court ruled on defendant’s motion for new trial and before defendant was sentenced on a second count, there was no error. State v. Stokes, 831 So. 2d 354, 2002 La. App. LEXIS 3140 (Oct. 16, 2002).

Where defendants were sentenced immediately after they were convicted for manufacture of methamphetamine, defendants failed to show that they were prejudiced as a result of the trial court’s failure to impose the 24-hour statutory delay of their sentencing after they were convicted; thus, reversal of the prematurely imposed sentence was not required. State v. Drane, 828 So. 2d 107, 2002 La. App. LEXIS 2759 (Sept. 18, 2002), writ denied by La. 2002-2619, 840 So. 2d 566, 2003 La. LEXIS 884 (La. Mar. 28, 2003).

Defendant failed to show how he was prejudiced by the delay between his conviction for attempted manslaughter and assault and the sentencing; absent this showing, a remand was not necessary. State v. Willis, 823 So. 2d 1072, 2002 La. App. LEXIS 2590 (Aug. 14, 2002), writ denied by La. 2003-0919, 870 So. 2d 262, 2004 La. LEXIS 1267 (La. Apr. 8, 2004).

Defendant’s sentencing was reversed and remanded where the district court erred in sentencing defendant immediately after denying his motions for a new trial under the provisions of La. Code Crim. Proc. Ann. art. 873; the error was not harmless where it was a basis for defendant’s appeal. State v. Jason, 820 So. 2d 1286, 2002 La. App. LEXIS 2345 (July 10, 2002), writ denied by 966 So. 2d 565, 2007 La. LEXIS 2386 (La. 2007).

After his new trial motion was denied, defendant implicitly waived the 24-hour waiting period by participating in the sentencing hearing, responding affirmatively to the trial court’s question whether he was prepared for sentencing, and failing to lodge a contemporaneous objection when the trial court proceeded with sentencing. State v. Marcotte, 817 So. 2d 1245, 2002 La. App. LEXIS 1442 (May 15, 2002), writ denied by La. 2002-1687, 836 So. 2d 96, 2003 La. LEXIS 463 (La. Feb. 7, 2003).

In sentencing defendant following his conviction of two counts of distribution of cocaine in a drug-free zone in violation of La. Rev. Stat. Ann. § 40:981.3, the trial court violated La. Code Crim. Proc. Ann. art. 873 by failing to wait the requisite 24 hours after denial of defendant’s motion for a new trial. State v. Magee, 809 So. 2d 452, 2001 La. App. LEXIS 2160 (Oct. 10, 2001).

Even though La. Code Crim. Proc. Ann. art. 873 provides that sentence shall not be imposed until at least 24 hours after a motion for new trial, or in arrest of judgment, is overruled, defendant implicitly waived the 24-hour waiting period by failing to enter a contemporaneous objection when the trial court indicated that it would sentence defendant without delay and by indicating a readiness for sentencing; furthermore, no prejudice resulted from the failure to delay sentencing because defendant received the punishment mandated by La. Rev. Stat. Ann. art. § 14:30.1(B) for second-degree murder convictions. State v. Felder, 809 So. 2d 360, 2001 La. App. LEXIS 2080 (Sept. 28, 2001), writ denied by La. 2001-3027, 827 So. 2d 1173, 2002 La. LEXIS 3081 (La. Oct. 25, 2002).

Where the trial court failed to observe the mandatory 24-hour delay between its denial of defendant’s motion for new trial and imposition of sentence, as required by La. Code Crim. Proc. Ann. art. 873, the error was harmless where the sentence was subsequently vacated and he was resentenced as a multiple offender. State v. Morris, 798 So. 2d 1004, 2001 La. App. LEXIS 1936 (Aug. 28, 2001).

La. Code Crim. Proc. Ann. art. 873 requires a 24-hour delay between the denial of a motion for new trial and sentencing, unless the defendant waives such delay, and a defendant may implicitly waive the waiting period for imposing sentence by announcing his readiness for the sentencing hearing. State v. Pierre, 792 So. 2d 899, 2001 La. App. LEXIS 1845 (July 25, 2001), writ denied by La. 2001-2828, 822 So. 2d 614, 2002 La. LEXIS 2399 (La. Aug. 16, 2002), writ denied by La. 2001-2409, 824 So. 2d 1189, 2002 La. LEXIS 2606 (La. Sept. 13, 2002).

Where defendant challenged the penalty imposed and the imposed sentence was not mandatory, the failure to observe the 24-hour delay mandated in La. Code Crim. Proc. Ann. art. 873 could not be considered harmless error; defendant’s conviction for simple rape was affirmed and the court vacated the sentence and remanded for resentencing. State v. Brown, 788 So. 2d 694, 2001 La. App. LEXIS 1416 (May 30, 2001).

Defendant’s sentence of 40 years at hard labor without benefit of parole, probation, or suspension of sentence on two forcible rape convictions were vacated and remanded because pursuant to La. Code Crim. Proc. Ann. art. 873, the 24-hour delay rule was not observed and the sentences were not adequately justified as required by the sentencing guidelines, La. Code Crim. Proc. Ann. art. 894.1. State v. Brauner, 782 So. 2d 52, 2001 La. App. LEXIS 558 (Feb. 21, 2001), writ denied by La. 2001-1260, 811 So. 2d 920, 2002 La. LEXIS 1131 (La. Mar. 22, 2002).

Pursuant to La. Code Crim. Proc. Ann. art. 873, because the 24-hour delay of the imposition of defendant’s sentence was not observed and defendant challenged his sentence, defendant’s sentence was vacated and the matter was remanded to the for re-sentencing. State v. Shaw, 785 So. 2d 34, 2001 La. App. LEXIS 193 (Feb. 14, 2001), writ denied by La. 2001-0969, 807 So. 2d 861, 2002 La. LEXIS 560 (La. Feb. 8, 2002).

Trial court did not err in failing to observe the 24-hour delay mandated by La. Code Crim. Proc. Ann. art. 873 between the denial of a motion for a new trial and sentencing, because defendant’s motion for a new trial was not filed until after he was sentenced, and was untimely under La. Code Crim. Proc. Ann. art. 853. State v. Porche, 780 So. 2d 1152, 2001 La. App. LEXIS 315 (Feb. 14, 2001).

While a trial court failed to observe the 24-hour delay required between the imposition of sentence and the denial of a motion for new trial or in arrest of judgment, defendant did not complain of the sentence on appeal or claim that he was prejudiced by the error; accordingly, the court took no corrective action. State v. Harbor, 775 So. 2d 1082, 2000 La. App. LEXIS 2945 (Nov. 28, 2000).

Error patent appeared in the record of defendant’s manslaughter trial because the trial court imposed sentence immediately after denying his motion for new trial, without observing the 24-delay period required by La. Code Crim. Proc. Ann. art. 873 and without a waiver of the delay; defendant was not prejudiced, however, and no remand for resentencing was required, because his motion for reconsideration of the sentence was denied several months later after a full hearing. State v. Pleasant, 772 So. 2d 910, 2000 La. App. LEXIS 2803 (Nov. 8, 2000), writ denied by La. 2000-3349, 799 So. 2d 1159, 2001 La. LEXIS 3932 (La. Oct. 26, 2001).

Reversal of defendant’s sentence was not required even though the trial court failed to observe the 24-hour delay between the motion for a new trial and the imposition of defendant’s sentence because defendant was not prejudiced. State v. Keating, 772 So. 2d 740, 2000 La. App. LEXIS 2489 (Oct. 18, 2000), writ denied by La. 2000-3150, 799 So. 2d 494, 2001 La. LEXIS 4049 (La. Oct. 12, 2001).

Because there was no delay between the trial court’s denial of defendant’s motion for a new trial and its sentence of defendant, and because defendant challenged his sentence as excessive, the trial court’s violation of the three-day period between defendant’s conviction and sentence, as provided by La. Code Crim. Proc. Ann. art. 873, was not harmless error. State v. Richardson, 770 So. 2d 454, 2000 La. App. LEXIS 2218 (Sept. 26, 2000).

Trial court’s failure to observe the 24-hour delay period required by La. Code Crim. Proc. Ann. art. 873 before imposing sentence after the denial of defendant’s motion for new trial was harmless error where defendant did not challenge his sentence on appeal. State v. Derouselle, 769 So. 2d 141, 2000 La. App. LEXIS 2506 (Aug. 30, 2000), writ denied by La. 2000-2750, 799 So. 2d 491, 2001 La. LEXIS 4039 (La. Oct. 12, 2001).

While trial court erred in sentencing defendant within 24 hours of denying motion for post-judgment verdict of acquittal and/or new trial, there was no indication that a 24-hour delay would have resulted in a lesser sentence; defendant implicitly waived the 24-hour waiting period by participating in the sentencing hearing. State v. Schmidt, 771 So. 2d 131, 2000 La. App. LEXIS 1872 (July 26, 2000), writ denied by La. 2000-2950, 798 So. 2d 105, 2001 La. LEXIS 2550 (La. Sept. 28, 2001), writ of certiorari denied by 535 U.S. 905, 122 S. Ct. 1205, 152 L. Ed. 2d 143, 2002 U.S. LEXIS 1408, 70 U.S.L.W. 3551 (2002), writ denied by La. 2005-1118, 917 So. 2d 1104, 2005 La. LEXIS 2879 (La. Dec. 16, 2005).

Trial court violated the provisions of La. Crim. Proc. Code Ann. art. 873 by sentencing defendant for theft immediately after the denial of his motion for new trial; however, because the trial court subsequently set aside the original sentence at a multiple offender proceeding, the error was harmless. State v. Jolly, 768 So. 2d 165, 2000 La. App. LEXIS 1852 (July 25, 2000), writ of certiorari denied by La. 2000-2467, 798 So. 2d 959, 2001 La. LEXIS 2920 (La. Oct. 5, 2001).

Where no error was raised as to defendant’s sentences, the failure of the trial court to observe the delay period was considered harmless error. State v. Bullock, 766 So. 2d 585, 2000 La. App. LEXIS 1518 (June 14, 2000), writ denied by La. 2000-2114, 792 So. 2d 753, 2001 La. LEXIS 1692 (La. May 25, 2001).

Trial court’s failure to observe the 24-hour delay between the denial of a defense motion for a new trial and the sentencing of a defendant pursuant to La. Code Crim. Proc. Ann. art. 873 was harmless error where the sentence imposed on the defendant as a fourth felony offender was mandatory. State v. Hayden, 767 So. 2d 732, 2000 La. App. LEXIS 1450 (May 17, 2000), writ denied by La. 2000-1886, 797 So. 2d 58, 2001 La. LEXIS 2720 (La. Sept. 21, 2001).

Failure to waive the 24-hour delay between the denial of a defendant’s motion for a new trial and their sentencing hearing voids the defendant’s sentence if the defendant attacks their sentence, even if the defendant fails to specifically allege this failure as an error on appeal. State v. Sam, 761 So. 2d 72, 2000 La. App. LEXIS 1241 (Apr. 19, 2000), writ denied by La. 2000-1890, 796 So. 2d 672, 2001 La. LEXIS 2807 (La. Sept. 14, 2001).

Defendant is entitled to a 24-hour delay between the rulings on their post-trial motions and sentencing; however, the failure to observe the delay will be deemed harmless error where the defendant does not challenge his sentence on appeal. State v. Duncan, 761 So. 2d 586, 2000 La. App. LEXIS 1256 (Apr. 19, 2000), writ denied by La. 2000-1623, 794 So. 2d 778, 2001 La. LEXIS 2035 (La. June 22, 2001).

Habitual offender enhanced sentence is not a conviction and the delay periods of La. Code Crim. Proc. Ann. art. 873 do not apply as the habitual offender statute merely provides for an enhanced penalty against the multiple offender for the basic crime for which they have been convicted. State v. Ballay, 757 So. 2d 115, 2000 La. App. LEXIS 386 (Feb. 29, 2000), writ denied by La. 2000-0908, 790 So. 2d 13, 2001 La. LEXIS 1469 (La. Apr. 20, 2001).

Trial court did not err when it did not allow the 24-hour statutory sentencing delay under La. Code Crim. Proc. Ann. art. 873 after denying defendant’s motion for a new trial on a second degree murder charge. Because defense counsel answered in the affirmative when the trial court asked defendant if he was ready for sentencing, any statutory delay was effectively waived. State v. Dickerson, 751 So. 2d 425, 2000 La. App. LEXIS 91 (Jan. 28, 2000), writ denied by La. 2000-0750, 778 So. 2d 1153, 2001 La. LEXIS 157 (La. Jan. 12, 2001), writ of certiorari denied by 533 U.S. 957, 121 S. Ct. 2608, 150 L. Ed. 2d 763, 2001 U.S. LEXIS 5084, 69 U.S.L.W. 3807 (2001).

Because defense counsel announced in open court after the denial of defendant’s new-trial motion that defendant was ready for sentencing, the mandatory 24-hour delay of La. Code Crim. Proc. Ann. art. 873 was waived, and, ergo, the trial court’s immediate imposition of sentence was not erroneous. State v. Pugh, 750 So. 2d 313, 1999 La. App. LEXIS 3621 (Dec. 21, 1999), writ denied by La. 2000-0206, 766 So. 2d 1273, 2000 La. LEXIS 2351 (La. Aug. 31, 2000).

Where the jury rendered verdicts of guilty of armed robbery and second degree kidnapping against defendant on June 18, a motion for a new trial was denied on September 9, a habitual offender bill was filed against defendant and a hearing was held, and on September 18, 1998, defendant was adjudicated a fourth felony offender, and he was not sentenced on the habitual offender adjudication and the second degree kidnapping conviction until November 30, more than the three days required by La. Code Crim. Proc. Ann. art. 873 passed between defendant’s conviction and sentencing. State v. Williams, 747 So. 2d 1256, 1999 La. App. LEXIS 3463 (Dec. 8, 1999), writ denied by La. 2000-0734, 775 So. 2d 441, 2000 La. LEXIS 3322 (La. Nov. 27, 2000), writ denied by La. 2000-0358, 778 So. 2d 588, 2001 La. LEXIS 91 (La. Jan. 5, 2001), writ denied by La. 2000-0360, 778 So. 2d 588, 2001 La. LEXIS 92 (La. Jan. 5, 2001), remanded by 249 Fed. Appx. 340, 2007 U.S. App. LEXIS 23012 (5th Cir. La. 2007).

Where the trial court denied defendant’s the motion for new trial on the same date that it imposed sentence on him, and the transcript did not reflect that the defendant waived his right to a 24-hour delay prior to sentencing as provided in La. Code Crim. Proc. art. 873, the failure to observe the delay was deemed harmless error because no error was raised on appeal as to defendant’s sentence. State v. East, 745 So. 2d 812, 1999 La. App. LEXIS 2988 (Oct. 27, 1999), writ denied by La. 2000-0243, 785 So. 2d 836, 2001 La. LEXIS 644 (La. Feb. 16, 2001).

Where defendant was convicted of aggravated rape, trial court’s failure to observe the 24-hour period between denial of defendant’s motion for new trial and sentencing, as required by La. Code Crim. Proc. Ann. art. 873, was harmless error; defendant was not prejudiced because the trial judge had to impose a mandatory sentence of life imprisonment. State v. Jackson, 746 So. 2d 698, 1999 La. App. LEXIS 2925 (Oct. 13, 1999).

Trial court’s error in failing to wait at least 24 hours after an armed robbery convict’s motion to set aside a sentence had been overruled before it imposed sentence as required by La. Code Crim. Proc. Ann. art. 873 was found to be harmless because no showing of prejudice was made State v. Wilson, 742 So. 2d 957, 1999 La. App. LEXIS 2208 (July 27, 1999), writ denied by La. 1999-2583, 754 So. 2d 935, 2000 La. LEXIS 454 (La. Feb. 11, 2000), writ denied in part by, remanded by La. 2001-1464, 2002 La. LEXIS 952 (La. Mar. 15, 2002).

Trial court’s immediate imposition of sentence after the denial of defendant’s motion for a new trial and failure to abide by the 24-hour delay under La. Code Crim. Proc. Ann. art. 873 was harmless error because defendant did not complain of his sentence on appeal. State v. Fauchetta, 738 So. 2d 104, 1999 La. App. LEXIS 1730 (June 1, 1999), writ denied by La. 1999-1983, 752 So. 2d 176, 2000 La. LEXIS 90 (La. Jan. 7, 2000).

Trial court’s failure to wait 24 hours after denying defendant’s motion for a new trial before sentencing him as required by La. Code Crim. Proc. Ann. art. 873 was harmless error because defendant did not challenge his sentence on appeal. State v. Taylor, 735 So. 2d 908, 1999 La. App. LEXIS 1591 (May 19, 1999).

Defendant was not prejudiced by the trial court’s sentencing her immediately after denying her motion for a new trial, rather than delaying 24 hours as required by La. Code Crim. Proc. Ann. art. 873, where defendant did not argue or show that she was actually prejudiced and where three months passed between defendant’s conviction and the imposition of sentence. State v. Jefferson, 735 So. 2d 769, 1999 La. App. LEXIS 1489 (Apr. 21, 1999).

Failure to observe the required delay, pursuant to La. Code Crim. Proc. Ann. art. 873, was deemed harmless error where the defendant did not challenge his sentence on appeal. State v. Clark, 732 So. 2d 138, 1999 La. App. LEXIS 1143 (Apr. 7, 1999).

Failure of a defendant to challenge a sentence on appeal rendered harmless the trial court’s error in failing to observe the 24-hour delay period of La. Code Crim. Proc. art. 873 between the trial court’s denial of the defendant’s motion for a new trial and the imposition of sentence. State v. McGhee, 739 So. 2d 222, 1999 La. App. LEXIS 752 (Mar. 24, 1999).

La. Code Crim. Proc. art. 873 requires a 24-hour delay in sentencing after denial of a motion for new trial or in arrest of judgment, unless the defendant waives the delay; art. 873 does not explicitly require a 24-hour delay in sentencing after a motion for post-verdict judgment of acquittal is denied. State v. Herrera, 729 So. 2d 75, 1999 La. App. LEXIS 301 (Feb. 10, 1999).

Defendant’s sentences for first-degree robbery were vacated and the case remanded, because defendant, pursuant to La. Code Crim. Proc. Ann. art. 873, was not given three days between each conviction and sentence to file post-trial motions. State v. Cook, 729 So. 2d 634, 1999 La. App. LEXIS 149 (Jan. 26, 1999), writ denied by La. 99-0570, 745 So. 2d 1185, 1999 La. LEXIS 1775 (La. June 25, 1999).

Failure of a trial court to observe the 24-hour delay between the denial of defendant’s motion for a new trial and sentencing was harmless error, where defendant did not challenge his sentence or raise the error on appeal. State v. Barthelemy, 726 So. 2d 1085, 1999 La. App. LEXIS 59 (Jan. 20, 1999), writ denied by La. 99-0490, 747 So. 2d 533, 1999 La. LEXIS 2308 (La. Sept. 3, 1999).

La. Code. Crim. Proc. Ann. art. 873 requires a 24-hour delay between the denial of a motion for new trial and sentencing, unless the defendant waives such delay. State v. Bentley, 728 So. 2d 405, 1998 La. App. LEXIS 3323 (Oct. 21, 1998), writ denied by La. 98-3213, 741 So. 2d 27, 1999 La. LEXIS 1467 (La. May 7, 1999).

Defendant’s failure to show that he was prejudiced demonstrated that he was entitled to no relief when the trial court improperly sentenced him less than 24 hours after the denial of defendant’s motion for a new trial, in violation of La. Code Crim. Proc. Ann. art. 873. State v. Bilbo, 719 So. 2d 1134, 1998 La. App. LEXIS 2852 (Sept. 25, 1998), writ denied by La. 98-2722, 737 So. 2d 747, 1999 La. LEXIS 568 (La. Feb. 5, 1999).

Defendant’s sentence for armed robbery was vacated where the trial court failed to observe the required 24-hour delay between the filing of defendant’s motion for a new trial and the imposition of his sentence, and defendant did not waive the statutory period. State v. Bowers, 712 So. 2d 302, 1998 La. App. LEXIS 1368 (May 27, 1998).

Where the imposition of a sentence of life imprisonment was mandatory under La. Rev. Stat. Ann. art. 40:966(B)(1) due to defendant’s conviction for distribution of heroin in violation of La. Rev. Stat. Ann. art. 40:966(A), defendant was not prejudiced by the trial court’s failure to comply with a 24-hour delay required by La. Code Crim. Proc. Ann. art. 873 between the entry of the conviction and the sentencing. State v. Williams, 708 So. 2d 1086, 1998 La. App. LEXIS 96 (Jan. 27, 1998).

Failure of the trial court to delay sentencing at least 24 hours after the verdict was harmless error where defendant did not challenge his sentence or its imposition. State v. Graves, 699 So. 2d 903, 1997 La. App. LEXIS 2259 (Sept. 10, 1997).

Sentence was proper even though the trial court failed to observe the 24-hour delay after denying defendant’s filed motion for a new trial, because defendant’s motion was untimely and failed to comply with La. Code Crim. Proc. Ann. art. 854, and the maximum sentence imposed complied with La. Code Crim. Proc. Ann. art. 881.4(D). State v. Harris, 687 So. 2d 1052, 1996 La. App. LEXIS 3507 (Dec. 30, 1996).

Defendants who were sentenced for their convictions of second degree murder on the same day that the trial court denied their motions for new trial and for post-verdict judgments of acquittal, rather than after 24 hours had elapsed as required by La. Code Crim. Proc. Ann. art. 873, were not entitled to appellate relief because they were not prejudiced; sentence for second degree murder was mandatory, and premature sentencing had no effect on trial court’s decision to impose the sentences. State v. Huff, 660 So. 2d 529, 1995 La. App. LEXIS 2349 (Aug. 23, 1995), writ denied by La. 96-0212, 693 So. 2d 754, 1997 La. LEXIS 1481 (La. May 1, 1997).

A 24-hour delay was required after a motion in arrest of judgment or a motion for new trial was denied before defendant could be sentenced. State v. Barr, 638 So. 2d 290, 1994 La. App. LEXIS 1474 (May 17, 1994).

Even though there was no evidence in the record that a defendant specifically waived his right to the 24-hour delay before sentencing provided in La. Code Crim. Proc. Ann. art. 873, not only did counsel for defendant say he was ready to proceed with sentencing but also a motion for new trial was heard at the time previously scheduled for sentencing, and, further any error was harmless because the sentence for second-degree murder was a mandatory life sentence without benefit of probation, parole, or suspension of sentence and the defendant suffered no prejudice. State v. Williams, 617 So. 2d 557, 1993 La. App. LEXIS 1492 (Apr. 7, 1993), writ of certiorari denied by 623 So. 2d 1331, 1993 La. LEXIS 2487 (La. 1993).

Although the district court committed a patent error under La. Code Crim. Proc. Ann. art. 873 by not waiting a minimum of 24 hours between its denial of defendant’s motion for a new trial and sentencing, the court found the error was harmless where defendant made no showing that he had been prejudiced by the error. State v. Washington, 614 So. 2d 242, 1993 La. App. LEXIS 466 (Feb. 3, 1993), writ of certiorari denied by 619 So. 2d 575, 1993 La. LEXIS 1982 (La. 1993).

Because a trial court failed to wait 24 hours after its denial of defendant’s motion for a new trial before imposing sentence, as required by La. Code Crim. Proc. Ann. art. 873, defendant’s sentence for armed robbery was required to be vacated because defendant’s challenge of his sentence rendered the error not harmless. State v. Claxton, 603 So. 2d 247, 1992 La. App. LEXIS 2279 (June 29, 1992).

Although the trial court sentenced defendant immediately after denying his motion for new trial, resentencing was not required because the error was harmless where defendant did not allege prejudice from it. State v. Cage, 594 So. 2d 1114, 1992 La. App. LEXIS 492 (Feb. 13, 1992).

Defendant, who was convicted of armed robbery, was entitled to resentencing because the trial court did not observe the mandatory 24-hour delay in sentencing that was required after defendant’s motion for a new trial was overruled. State v. Augustine, 555 So. 2d 1331, 1990 La. LEXIS 334 (Feb. 5, 1990).

Although a Court of Appeal of Louisiana found two patent errors on review of a criminal conviction, neither required reversal; the trial court’s failure, without a waiver, to wait 24 hours before sentencing was harmless, and the appellate court corrected the defendant’s sentence to give him credit for time served. State v. Isaac, 544 So. 2d 531, 1989 La. App. LEXIS 976 (May 10, 1989).

Defendant’s sentence for his conviction for possession with intent to distribute heroin was improper where the trial court failed to wait three days between the conviction and sentence as required by La. Code Crim. Proc. Ann. art. 873. State v. Dickerson, 538 So. 2d 1063, 1989 La. App. LEXIS 109 (Jan. 30, 1989).

Defendant expressly waived his right to a three-day delay between conviction of a felony and sentencing under La. Code. Crim. Proc. Ann. art. 873 where the district court judge asked if defendant was ready to be sentenced immediately after the verdict was read, and defendant’s counsel replied affirmatively. State v. James, 527 So. 2d 504, 1988 La. App. LEXIS 1332 (June 7, 1988).

Where the trial court failed to follow correct delay procedures under La. Code Crim. Proc. Ann. art. 873 when it sentenced defendant, the error was harmless, and defendant’s sentence was proper. State v. Williams, 521 So. 2d 629, 1988 La. App. LEXIS 658 (Feb. 23, 1988).

Defendant’s sentence was void under La. Code Crim. Proc. Ann. art. 873 where the trial court failed to wait three days after his conviction before imposing a sentence because procedural law required such a delay unless an express waiver was made. State v. Tarto, 517 So. 2d 1216, 1987 La. App. LEXIS 10872 (Dec. 15, 1987).

Defendant who was convicted of theft should not have been sentenced immediately after the trial where there was no evidence that he waived the delays required by statute. State v. Coleman, 514 So. 2d 583, 1987 La. App. LEXIS 10257 (Oct. 7, 1987), writ denied by 543 So. 2d 14, 1989 La. LEXIS 1312 (La. 1989).

Although a trial court committed patent error in sentencing defendant immediately after denying his motion for a new trial, rather than observing the 24-hour delay period required by La. Code Crim. Proc. Ann. art. 873, the error was harmless because defendant showed no actual prejudice. State v. Hancock, 502 So. 2d 1098, 1987 La. App. LEXIS 8453 (Jan. 14, 1987).

Trial court’s failure, in imposing a sentence to wait the required 24 hours after denying a defendant’s motions for a new trial and for post verdict judgment of acquittal was harmless error because the defendant did not show actual prejudice. State v. Wilson, 469 So. 2d 1087, 1985 La. App. LEXIS 8612 (May 8, 1985), writ of certiorari denied by 475 So. 2d 778, 1985 La. LEXIS 9486 (La. 1985).

Although the trial court erred under La. Code Crim. Proc. Ann. art. 873 when it immediately sentenced defendant without waiving the 24-hour delay provision provided for by statute, defendant was not entitled to resentencing where he failed to show prejudice as a result of the trial court’s failure to comply with the rule. State v. Garland, 468 So. 2d 30, 1985 La. App. LEXIS 9159 (Apr. 15, 1985).

Although a trial judge sentenced a defendant immediately after denying his motion for a new trial, the error was harmless because the defendant received a mandatory sentence, based on his conviction for second degree murder. State v. Williams, 460 So. 2d 1100, 1984 La. App. LEXIS 10071 (Dec. 5, 1984), writ of certiorari denied by 466 So. 2d 1299, 1985 La. LEXIS 8499 (La. 1985).

Although the trial court failed to comply with La. Code Crim. Proc. Ann. art. 873 by sentencing the defendant within 24 hours after his motion for a mistrial, the defendant failed to show any prejudice. State v. Morgan, 454 So. 2d 364, 1984 La. App. LEXIS 9326 (July 31, 1984).

Although the trial court sentenced defendant less than 24 hours after it denied defendant’s motion for a new trial, the appellate court refused to vacate defendant’s sentence and remand the case for resentencing because defendant had not objected when sentence was imposed and did not show prejudice resulting from the trial court’s failure to comply with La. Code Crim. Proc. Ann. art. 873. State v. Colvin, 452 So. 2d 1214, 1984 La. App. LEXIS 8952 (June 6, 1984), writ of certiorari denied by 457 So. 2d 1199, 1984 La. LEXIS 9714 (La. 1984).

Defendant’s sentence was set aside for failure to comply with the three-day delay in sentencing under La. Code Crim. Proc. Ann. art. 873 where defendant was convicted by a jury on a Thursday and sentenced on a Monday and there was no evidence defendant waived the delay. State v. Willis, 445 So. 2d 170, 1984 La. App. LEXIS 8012 (Feb. 1, 1984).

Imposition of sentence on the same day that the trial court overruled defendant’s motion for a new trial required vacation of the sentence and remand for resentencing. State v. Sykes, 364 So. 2d 1293, 1978 La. LEXIS 5366 (June 19, 1978).

A Louisiana trial court’s imposition of a sentence against an individual convicted of second degree murder was remanded for resentencing because the trial court improperly sentenced the convict on the same day that it denied his new trial motion in violation of La. Code Crim. Proc. Ann. art. 873. State v. McDaniel, 340 So. 2d 242, 1976 La. LEXIS 5269 (Oct. 14, 1976).

Defendant’s acknowledgment before the trial court that he wished to be sentenced immediately after the trial court denied his motion for a new trial constituted a waiver of the 24-hour rule contained in La. Code Crim. Proc. Ann. art. 873. State v. Flowers, 337 So. 2d 469, 1976 La. LEXIS 4268 (Sept. 13, 1976), remanded by 598 So. 2d 1144, 1992 La. App. LEXIS 1220 (La.App. 1 Cir. 1992).

Defendant was not entitled to a three day delay between conviction and sentencing because he was convicted of attempted theft, which was a misdemeanor, not a felony. State v. O’Neal, 328 So. 2d 100, 1976 La. LEXIS 3778 (Feb. 23, 1976).

Case was remanded for resentencing where trial judge sentenced defendants on the same day as their motions for new trials were denied. State v. Williams, 310 So. 2d 513, 1975 La. LEXIS 4316 (Mar. 31, 1975).

On appeal from his conviction for possession of LSD with intent to distribute, defendant’s case was remanded for resentencing because he was improperly sentenced on the same day that his motion for a new trial was denied, in contravention of the requirement in La. Code Crim. Proc. Ann. art. 873 that a 24-hour delay must elapse between the denial of a motion for new trial and the imposition of sentence. State v. Thorson, 302 So. 2d 578, 1974 La. LEXIS 3865 (Oct. 28, 1974).

Patent error exists where the record indicates that a defendant’s sentence is imposed on the same date that a motion for new trial is denied and where there is no waiver of the mandatory delay by defendant provided in the minutes, under La. Code Crim. Proc. Ann. art. 873; such a patent error requires a remand. State v. Woodfox, 291 So. 2d 388, 1974 La. LEXIS 3351 (Feb. 18, 1974).

On its own motion, the court set aside defendant’s sentence and remanded for resentencing because the sentence was imposed immediately after the denial of the motion for a new trial and before expiration of the 24-hour delay required, for a legal sentence. State v. Griffin, 288 So. 2d 636, 1974 La. LEXIS 3232 (Jan. 14, 1974).

Defendant’s sentence, imposed after he was convicted of distributing a controlled dangerous substance drug, was annulled and set aside because he was prematurely sentenced within the three-day delay after his conviction date, in contravention of La. Code Crim. Proc. Ann. art. 873; hence, on appeal the court remanded the case to the trial court for resentencing. State v. Davis, 278 So. 2d 130, 1973 La. LEXIS 5756 (May 7, 1973).

Where the trial court failed to wait the required three days before sentencing defendant after his conviction as required under La. Code Crim. Proc. Ann. art. 873; where the record failed to show that defendant waived his right to the delay, the sentence was void and resentencing was required. State v. Reed, 277 So. 2d 657, 1973 La. LEXIS 5760 (Apr. 10, 1973).

On appeal the reviewing court annulled and set aside defendant’s sentence, imposed after he was convicted of murder; the sentence was imposed in contravention of La. Code Crim. Proc. Ann. art. 873 within the 24-hour delay after the motion for a new trial was overruled, and there was no evidence on the record that defendant waived that 24-hour period. State v. Adams, 277 So. 2d 656, 1973 La. LEXIS 5761 (Apr. 10, 1973).

On appeal defendant’s sentence for allowing “B” drinking was annulled and set aside and the matter was remanded for resentencing; he was prematurely sentenced before expiration of the 24-hour delay after the motion for a new trial was overruled in contravention of La. Code Crim. Proc. Ann. art. 873. State v. Guillory, 277 So. 2d 652, 1973 La. LEXIS 5764 (Apr. 10, 1973).

Where the trial court failed to wait the required three days before sentencing defendant after his conviction as required under La. Code Crim. Proc. Ann. art. 873, the record failed to show that defendant waived his right to the delay, the sentence was void and resentencing was required. State v. McAllister, 277 So. 2d 653, 1973 La. LEXIS 5766 (Apr. 10, 1973).

On appeal the reviewing court annulled and set aside defendant’s sentence, imposed after he was convicted of attempted aggravated rape, because the sentence was imposed in contravention of La. Code Crim. Proc. Ann. art. 873 within the 24-hour delay after the motion for a new trial was overruled and there was no indication on the record that defendant waived that 24-hour delay. State v. Hampton, 274 So. 2d 383, 1973 La. LEXIS 5666 (Mar. 8, 1973).

Defendant’s nine-year sentence for theft of an automobile needed to be set aside, and defendant resentenced, because the sentence was imposed, contrary to La. Code Crim. Proc. Ann. art. 873, before expiration of the mandatory 24-hour delay after his new trial motion was denied, and without defendant’s waiver of the delay. State v. Womack, 273 So. 2d 290, 1973 La. LEXIS 5927 (Feb. 13, 1973).

Where defendant’s sentence was imposed one day prematurely as calculated under La. Code Crim. Proc. Ann. art. 13, before the expiration of the mandatory sentencing delay of La. Code Crim. Proc. Ann. art. 873, his sentence was illegal and had to be set aside and his case had to be remanded for resentencing. State v. Augustine, 263 LA. 977, 270 So. 2d 118, 1972 La. LEXIS 5457 (Nov. 28, 1972).

Trial court’s imposition of sentence immediately after a verdict of guilty, without allowing the delay granted by La. Code Crim. Proc. Ann. art. 873 for imposition of sentence, rendered the sentence null and void. State v. Douglas, 250 LA. 480, 196 So. 2d 799, 1967 La. LEXIS 2739 (Mar. 27, 1967).

Sentence which was imposed immediately after the verdict, without allowing the required 24-hour delay; therefore, it was imposed contrary to the provisions of former La. Rev. Stat. Ann. § 15:521 (now La. Code Crim. Proc. Ann. art. 873). State v. Cox, 243 LA. 917, 148 So. 2d 600, 1963 La. LEXIS 2173 (Jan. 14, 1963).

Under former La. Rev. Stat. Ann. § 15:521 (now La. Code Crim. Proc. Ann. art. 873) the defendant’s sentences were illegal because 24 hours had not passed between the time the defendant was adjudicated guilty and the time he was sentenced. State ex rel. Cox v. Clemmons, 243 LA. 264, 142 So. 2d 794, 1962 La. LEXIS 527 (June 29, 1962).

Trial court did not violate former La. Rev. Stat. Ann. § 15:521 (now La. Code Crim. Proc. Ann. art. 873) by sentencing defendants within 24 hours after they pleaded guilty because they sought no delay and requested immediate sentencing. State v. Monix, 229 LA. 142, 85 So. 2d 243, 1956 La. LEXIS 1282 (Jan. 16, 1956).

••• Evidence. — Defendant moved for a new trial, but the motion was overruled and sentence was imposed on the same day, and there was no showing that defendant expressly waived the required statutory delay. State v. Jones, 341 So. 2d 3, 1976 La. LEXIS 5014 (Dec. 22, 1976).

••• Factors. — Trial court did not err in imposing a sentence without a 24-hour delay following the denial of the motion for a new trial filed by defendant after he was convicted of possession with intent to distribute cocaine; defendant impliedly waived the sentencing delay when defense counsel told the trial court that defendant was ready for sentencing following the trial court’s ruling. State v. Egana, 792 So. 2d 931, 2001 La. App. LEXIS 1813 (July 30, 2001), writ denied by La. 2001-2609, 818 So. 2d 793, 2002 La. LEXIS 2207 (La. June 21, 2002).

Although the trial court did not wait the mandatory 24 hours under La. Code Crim. Proc. Ann. art. 873 before imposing a sentence of life imprisonment on defendant, the failure to observe the statutory delay was harmless error because the sentence was mandatory under La. Rev. Stat. Ann. § 15:529.1. State v. Hebert, 787 So. 2d 1041, 2001 La. App. LEXIS 1221 (Apr. 11, 2001), writ denied by La. 2001-1804, 811 So. 2d 905, 2002 La. LEXIS 848 (La. Mar. 15, 2002).

La. Code Crim. Proc. Ann. art. 821 provides that the sentencing of defendant immediately after denying his motion for post-verdict judgment of acquittal is proper where at least three days have elapsed between conviction and sentence, as required by La. Code Crim. Proc. ann. art. 873. State v. Scott, 754 So. 2d 1108, 2000 La. App. LEXIS 237 (Feb. 16, 2000), writ denied by La. 2000-0723, 769 So. 2d 1219, 2000 La. LEXIS 2480 (La. Sept. 29, 2000).

La. Code Crim. Proc. Ann. art. 873 requires a 24-hour delay between the trial court’s denial of a motion for new trial and imposition of sentence; although the trial court’s failure to observe the 24-hour delay is an error patent, the appellate court will generally not reverse the sentence unless defendant demonstrates prejudice. State v. Bishop, 734 So. 2d 674, 1999 La. App. LEXIS 187 (Feb. 3, 1999), writ denied by La. 1999-2499, 754 So. 2d 932, 2000 La. LEXIS 444 (La. Feb. 11, 2000).

Where defendant’s sentence was imposed without the requisite 24-hour delay, it was vacated because it was illegal under La. Code Crim. Proc. Ann. art. 873. State v. Navarre, 302 So. 2d 273, 1974 La. LEXIS 3863 (Oct. 28, 1974).

••• Pronouncement. — After his new trial motion was denied, defendant implicitly waived the 24-hour waiting period by participating in the sentencing hearing, responding affirmatively to the trial court’s question whether he was prepared for sentencing, and failing to lodge a contemporaneous objection when the trial court proceeded with sentencing. State v. Marcotte, 817 So. 2d 1245, 2002 La. App. LEXIS 1442 (May 15, 2002), writ denied by La. 2002-1687, 836 So. 2d 96, 2003 La. LEXIS 463 (La. Feb. 7, 2003).

Imposition of sentence on the same day that the trial court overruled defendant’s motion for a new trial required vacation of the sentence and remand for resentencing. State v. Sykes, 364 So. 2d 1293, 1978 La. LEXIS 5366 (June 19, 1978).

•• Ranges. — Although the trial court did not wait the mandatory 24 hours under La. Code Crim. Proc. Ann. art. 873 before imposing a sentence of life imprisonment on defendant, the failure to observe the statutory delay was harmless error because the sentence was mandatory under La. Rev. Stat. Ann. § 15:529.1. State v. Hebert, 787 So. 2d 1041, 2001 La. App. LEXIS 1221 (Apr. 11, 2001), writ denied by La. 2001-1804, 811 So. 2d 905, 2002 La. LEXIS 848 (La. Mar. 15, 2002).

• Postconviction Proceedings

•• General Overview. — Although La. Code Crim. Proc. Ann. art. 873 required a 24-hour delay between a denial of a new trial motion and the imposition of a sentence, when the trial court failed to wait the requisite amount of time prior to sentencing defendant, the error was essentially waived where defendant announced that he was ready for sentencing after the denial of his motion. State v. Davis, 768 So. 2d 201, 2000 La. App. LEXIS 2109 (Aug. 29, 2000), writ denied by La. 2000-2730, 795 So. 2d 1205, 2001 La. LEXIS 2476 (La. Aug. 31, 2001), writ denied by La. 2003-0197, 857 So. 2d 515, 2003 La. LEXIS 3279 (La. Nov. 7, 2003).

Defendant’s sentences for first-degree robbery were vacated and the case remanded, because defendant, pursuant to La. Code Crim. Proc. Ann. art. 873, was not given three days between each conviction and sentence to file post-trial motions. State v. Cook, 729 So. 2d 634, 1999 La. App. LEXIS 149 (Jan. 26, 1999), writ denied by La. 99-0570, 745 So. 2d 1185, 1999 La. LEXIS 1775 (La. June 25, 1999).

•• Arrest of Judgment. — In an armed robbery case, a new sentencing hearing was necessary because the trial court failed to rule on a motion for post-verdict judgment of acquittal before imposing sentence, as required by La. Code Crim. Proc. Ann. arts. 821(A) and 873. State v. Ashford, 878 So. 2d 798, 2004 La. App. LEXIS 1769 (June 16, 2004), writ denied by La. 2004-2015, 891 So. 2d 667, 2005 La. LEXIS 55 (La. Jan. 7, 2005), remanded by La. App. 2005-0146, 913 So. 2d 160, 2005 La. App. LEXIS 1883 (La.App. 4 Cir. July 13, 2005).

Where trial court did not wait the required 24 hours after denial of defendant’s motion in arrest of judgment before imposing sentence, and defendant did not waive the waiting period, defendant’s sentence was vacated, because defendant challenged his sentence on appeal. State v. Odom, 878 So. 2d 582, 2004 La. App. LEXIS 775 (Apr. 2, 2004), writ denied by La. 2004-1105, 883 So. 2d 1026, 2004 La. LEXIS 3026 (La. Oct. 8, 2004).

Where prior to sentencing, defendant filed motions for new trial, and an arrest of judgment, but defendant was sentenced on the very same day that those motions were denied, and where only nine days elapsed between the date of conviction and the date of sentencing, the trial court’s failure to observe the 24-hour delay mandated by La. Code Crim. Proc. Ann. art. 873 did not constitute harmless error, and resentencing was required. State v. Foster, 834 So. 2d 1188, 2002 La. App. LEXIS 3923 (Dec. 11, 2002).

La. Code Crim. Proc. art. 873 requires a 24-hour delay in sentencing after denial of a motion for new trial or in arrest of judgment, unless the defendant waives the delay; art. 873 does not explicitly require a 24-hour delay in sentencing after a motion for post-verdict judgment of acquittal is denied. State v. Herrera, 729 So. 2d 75, 1999 La. App. LEXIS 301 (Feb. 10, 1999).

•• Motions for New Trial. — Trial court’s failure to observe the 24-hour statutory delay of La. Code Crim. Proc. Ann. art. 873 before sentencing the defendant was harmless because there was a sufficient delay between the date of conviction and the date of sentencing (seven days). State v. Lebreton, 859 So. 2d 785, 2003 La. App. LEXIS 2872 (Oct. 17, 2003), writ of certiorari denied by La. 2003-3176, 871 So. 2d 345, 2004 La. LEXIS 1010 (La. Mar. 26, 2004).

Defendant was sentenced immediately after the trial court’s denial of defendant’s motion for a new trial, but defense counsel acquiesced in the immediate imposition of sentence, thereby waiving the 24-hour waiting period. State v. Deutor, 842 So. 2d 438, 2003 La. App. LEXIS 724 (Mar. 19, 2003), writ of certiorari denied by La. 2003-1700, 861 So. 2d 557, 2003 La. LEXIS 3718 (La. Dec. 19, 2003).

Though it was patent error for a trial court to sentence a defendant to 40 months as a multiple offender on the same date that it convicted him of possession of cocaine, La. Code Crim. Proc. Ann. art. 873 required a minimum three-day delay between a felony conviction and sentence unless the defendant expressly waives such delay; however, the failure to adhere to the three-day delay was prejudicial in that a defendant was not able to file a new trial motion that could have been ruled on before sentencing as required by La. Code Crim. Proc. Ann. art. 853, which stated that a motion for new trial had to be filed and disposed of before sentencing and could not be filed until after conviction. State v. Allen, 788 So. 2d 62, 2001 La. App. LEXIS 1177 (Mar. 21, 2001).

Trial court did not err in failing to observe the 24-hour delay mandated by La. Code Crim. Proc. Ann. art. 873 between the denial of a motion for a new trial and sentencing, because defendant’s motion for a new trial was not filed until after he was sentenced, and was untimely under La. Code Crim. Proc. Ann. art. 853. State v. Porche, 780 So. 2d 1152, 2001 La. App. LEXIS 315 (Feb. 14, 2001).

Reversal of defendant’s sentence was not required even though the trial court failed to observe the 24-hour delay between the motion for a new trial and the imposition of defendant’s sentence because defendant was not prejudiced. State v. Keating, 772 So. 2d 740, 2000 La. App. LEXIS 2489 (Oct. 18, 2000), writ denied by La. 2000-3150, 799 So. 2d 494, 2001 La. LEXIS 4049 (La. Oct. 12, 2001).

Although La. Code Crim. Proc. Ann. art. 873 required a 24-hour delay between a denial of a new trial motion and the imposition of a sentence, when the trial court failed to wait the requisite amount of time prior to sentencing defendant, the error was essentially waived where defendant announced that he was ready for sentencing after the denial of his motion. State v. Davis, 768 So. 2d 201, 2000 La. App. LEXIS 2109 (Aug. 29, 2000), writ denied by La. 2000-2730, 795 So. 2d 1205, 2001 La. LEXIS 2476 (La. Aug. 31, 2001), writ denied by La. 2003-0197, 857 So. 2d 515, 2003 La. LEXIS 3279 (La. Nov. 7, 2003).

Although the trial court failed to wait 24 hours between the time it denied defendant’s second motion for a new trial and imposing sentence as required under La. Code Crim. Proc. Ann. art. 873, harmless error resulted when the trial court subsequently set aside the original sentence at a multiple offender proceeding. State v. Davis, 768 So. 2d 201, 2000 La. App. LEXIS 2109 (Aug. 29, 2000), writ denied by La. 2000-2730, 795 So. 2d 1205, 2001 La. LEXIS 2476 (La. Aug. 31, 2001), writ denied by La. 2003-0197, 857 So. 2d 515, 2003 La. LEXIS 3279 (La. Nov. 7, 2003).

Because defense counsel announced in open court after the denial of defendant’s new-trial motion that defendant was ready for sentencing, the mandatory 24-hour delay of La. Code Crim. Proc. Ann. art. 873 was waived, and, ergo, the trial court’s immediate imposition of sentence was not erroneous. State v. Pugh, 750 So. 2d 313, 1999 La. App. LEXIS 3621 (Dec. 21, 1999), writ denied by La. 2000-0206, 766 So. 2d 1273, 2000 La. LEXIS 2351 (La. Aug. 31, 2000).

Defendant was not prejudiced by the trial court’s sentencing her immediately after denying her motion for a new trial, rather than delaying 24 hours as required by La. Code Crim. Proc. Ann. art. 873, where defendant did not argue or show that she was actually prejudiced and where three months passed between defendant’s conviction and the imposition of sentence. State v. Jefferson, 735 So. 2d 769, 1999 La. App. LEXIS 1489 (Apr. 21, 1999).

La. Code Crim. Proc. art. 873 requires a 24-hour delay in sentencing after denial of a motion for new trial or in arrest of judgment, unless the defendant waives the delay; art. 873 does not explicitly require a 24-hour delay in sentencing after a motion for post-verdict judgment of acquittal is denied. State v. Herrera, 729 So. 2d 75, 1999 La. App. LEXIS 301 (Feb. 10, 1999).

La. Code Crim. Proc. Ann. art. 873 requires a 24-hour delay between the trial court’s denial of a motion for new trial and imposition of sentence; although the trial court’s failure to observe the 24-hour delay is an error patent, the appellate court will generally not reverse the sentence unless defendant demonstrates prejudice. State v. Bishop, 734 So. 2d 674, 1999 La. App. LEXIS 187 (Feb. 3, 1999), writ denied by La. 1999-2499, 754 So. 2d 932, 2000 La. LEXIS 444 (La. Feb. 11, 2000).

Failure of a trial court to observe the 24-hour delay between the denial of defendant’s motion for a new trial and sentencing was harmless error, where defendant did not challenge his sentence or raise the error on appeal. State v. Barthelemy, 726 So. 2d 1085, 1999 La. App. LEXIS 59 (Jan. 20, 1999), writ denied by La. 99-0490, 747 So. 2d 533, 1999 La. LEXIS 2308 (La. Sept. 3, 1999).

La. Code. Crim. Proc. Ann. art. 873 requires a 24-hour delay between the denial of a motion for new trial and sentencing, unless the defendant waives such delay. State v. Bentley, 728 So. 2d 405, 1998 La. App. LEXIS 3323 (Oct. 21, 1998), writ denied by La. 98-3213, 741 So. 2d 27, 1999 La. LEXIS 1467 (La. May 7, 1999).

Defendant’s sentence for armed robbery was vacated where the trial court failed to observe the required 24-hour delay between the filing of defendant’s motion for a new trial and the imposition of his sentence, and defendant did not waive the statutory period. State v. Bowers, 712 So. 2d 302, 1998 La. App. LEXIS 1368 (May 27, 1998).

Because defendant did not challenge his sentence on appeal, the failure to get defendant to waive his right to a 24-hour delay between the denial of his motion for a new trial and his sentencing was harmless error. State v. Thomas, 620 So. 2d 469, 1993 La. App. LEXIS 2334 (June 15, 1993), writ of certiorari denied by 625 So. 2d 1062, 1993 La. LEXIS 2944 (La. 1993).

Although the district court committed a patent error under La. Code Crim. Proc. Ann. art. 873 by not waiting a minimum of 24 hours between its denial of defendant’s motion for a new trial and sentencing, the court found the error was harmless where defendant made no showing that he had been prejudiced by the error. State v. Washington, 614 So. 2d 242, 1993 La. App. LEXIS 466 (Feb. 3, 1993), writ of certiorari denied by 619 So. 2d 575, 1993 La. LEXIS 1982 (La. 1993).

The failure of the court to wait 24 hours after a motion for new trial is filed to impose sentence, as required by La. Code Cirm. Proc. Ann. art. 873, constitutes harmless error where the defendant does not show actual prejudice as a result of the error. State v. McKnight, 539 So. 2d 952, 1989 La. App. LEXIS 248 (Feb. 22, 1989), writ of certiorari denied by 548 So. 2d 322, 1989 La. LEXIS 2077 (La. 1989).

Defendant’s conviction and sentence for possession of marijuana was proper where there was no indication that he was prejudiced by the trial court’s failure to delay sentencing by 24 hours. State v. Gaspard, 441 So. 2d 812, 1983 La. App. LEXIS 9838 (Dec. 14, 1983).

Imposition of sentence on the same day that the trial court overruled defendant’s motion for a new trial required vacation of the sentence and remand for resentencing. State v. Sykes, 364 So. 2d 1293, 1978 La. LEXIS 5366 (June 19, 1978).

A Louisiana trial court’s imposition of a sentence against an individual convicted of second degree murder was remanded for resentencing because the trial court improperly sentenced the convict on the same day that it denied his new trial motion in violation of La. Code Crim. Proc. Ann. art. 873. State v. McDaniel, 340 So. 2d 242, 1976 La. LEXIS 5269 (Oct. 14, 1976).

On appeal from his conviction for possession of LSD with intent to distribute, defendant’s case was remanded for resentencing because he was improperly sentenced on the same day that his motion for a new trial was denied, in contravention of the requirement in La. Code Crim. Proc. Ann. art. 873 that a 24-hour delay must elapse between the denial of a motion for new trial and the imposition of sentence. State v. Thorson, 302 So. 2d 578, 1974 La. LEXIS 3865 (Oct. 28, 1974).

It was error for a trial court to dismiss defendant’s motion for a new trial that was filed after he had been sentenced for the crime of obscenity, despite the fact that the motion needed to be filed prior to sentencing under former La. Rev. Stat. Ann. § 15:505 (now La. Code Crim. Proc. Ann. art. 853), because the sentence was void for having been imposed immediately after conviction and not after the requisite 24-hour delay set forth in former La. Rev. Stat. Ann. § 15:521 (now La. Code Crim. Proc. Ann. art. 873); defendant’s failure to object when immediately sentenced did not constitute a waiver of the mandatory delay within the meaning of former § 15:521. State v. Woods, 220 LA. 162, 55 So. 2d 902, 1951 La. LEXIS 976 (Dec. 10, 1951).

•• Motions to Vacate Judgment. — Trial court’s failure to observe the mandatory 24-hour delay between denying defendant’s motion for post-verdict judgment of acquittal and imposing sentence on defendant’s underlying offense as required by in La. Code Crim. Proc. Ann. art. 873 was harmless error when defendant’s original sentence was vacated after he was found to be a multiple offender. State v. Coleman, 829 So. 2d 468, 2002 La. App. LEXIS 2738 (Sept. 18, 2002).

• Appeals

•• Reversible Errors

••• General Overview. — Under La. Code Crim. Proc. Ann. art. 873, the defendant should have been given the opportunity to waive sentencing delays; however, because the defendant failed to raise any issue of prejudice or harm, the error was non-reversible. State v. Robinson, 463 So. 2d 50, 1985 La. App. LEXIS 8170 (Jan. 14, 1985).

Although the imposition of sentence on defendant before the statutorily required delays set forth at La. Code Crim. Proc. Ann. art. 873 was error, that error did not affect substantial rights of defendant, particularly in light of the fact that he was resentenced as a multiple offender some 34 days after his conviction; consequently, the error did not warrant reversal of the sentence imposed by the trial court. State v. Harper, 444 So. 2d 772, 1984 La. App. LEXIS 7957 (Jan. 12, 1984).

•• Reviewability

••• Preservation for Review

•••• General Overview. — Trial court’s failure to wait 24 hours after denying defendant’s motion for a new trial before sentencing him as required by La. Code Crim. Proc. Ann. art. 873 was harmless error because defendant did not challenge his sentence on appeal. State v. Taylor, 735 So. 2d 908, 1999 La. App. LEXIS 1591 (May 19, 1999).

••• Waiver

•••• General Overview. — While the record reflects that defendant did not “explicitly” waive the requirement that the trial court wait 24 hours between its denial of defendant’s motion for new trial and sentencing, as required by La. Code Crim. Proc. Ann. art. 873, there was an implicit waiver where defendant’s counsel replied in the affirmative when asked if defendant was ready for sentencing. State v. Lee, 844 So. 2d 970, 2003 La. App. LEXIS 1065 (Apr. 2, 2003), writ denied by La. 2003-1247, 855 So. 2d 330, 2003 La. LEXIS 2929 (La. Oct. 10, 2003).

•• Standards of Review

••• General Overview. — Patent error exists where the record indicates that a defendant’s sentence is imposed on the same date that a motion for new trial is denied and where there is no waiver of the mandatory delay by defendant provided in the minutes, under La. Code Crim. Proc. Ann. art. 873; such a patent error requires a remand. State v. Woodfox, 291 So. 2d 388, 1974 La. LEXIS 3351 (Feb. 18, 1974).

••• Harmless & Invited Errors

•••• General Overview. — Court’s denial of defendant’s motion for a new trial, made immediately before he was sentenced, was harmless, under the ruling in State v. Collins, because defendant did not raise as error, the failure of the trial court to have waited 24 hours before imposing sentence. State v. Gibson, 867 So. 2d 793, 2004 La. App. LEXIS 289 (Feb. 4, 2004).

La. Code Crim. Proc. Ann. art. 873 mandates a 24-hour delay between the denial of a motion for a new trial and the imposition of sentence; however, where defendant did not object to the trial court proceeding to sentencing immediately after denial of his motion for new trial, it was harmless error because defendant waived the delay period and did not show he was prejudiced. State v. Taves, 846 So. 2d 1, 2003 La. App. LEXIS 16 (Jan. 15, 2003), affirmed in part and reversed in part by, remanded by La. 03-0518, 861 So. 2d 144, 2003 La. LEXIS 3444 (La. Dec. 3, 2003).

When defendant, who was convicted of murder, failed to object to the lack of a delay between the denial of his motion for new trial and his sentencing, the error was deemed harmless. State v. Weber, 834 So. 2d 540, 2002 La. App. LEXIS 3864 (Dec. 4, 2002), writ denied by La. 2003-0041, 847 So. 2d 1255, 2003 La. LEXIS 2152 (La. June 27, 2003), writ denied by La. 2005-1635, 924 So. 2d 1010, 2006 La. LEXIS 723 (La. Feb. 17, 2006).

Where district court denied defendant’s motion for new trial and sentenced him that same day and La. Code Crim. Proc. Ann. art. 873 required a 24-hour delay between the denial of a motion for new trial and sentencing, unless defendant waived such delay, where there was no indication defendant waived the delay, defendant showed no prejudice therefore the error was harmless. State v. Lee, 826 So. 2d 616, 2002 La. App. LEXIS 2665 (Aug. 21, 2002), writ of certiorari denied by La. 2002-2549, 852 So. 2d 1019, 2003 La. LEXIS 2371 (La. Sept. 5, 2003).

Trial court’s failure to observe the 24-hour delay period required by La. Code Crim. Proc. Ann. art. 873 before imposing sentence after it denied defendant’s motion for new trial was harmless error where no error was raised as to the sentence imposed. State v. Commodore, 774 So. 2d 318, 2000 La. App. LEXIS 2943 (Nov. 21, 2000), writ denied by La. 2000-3485, 800 So. 2d 869, 2001 La. LEXIS 3718 (La. Nov. 2, 2001).

Error patent appeared in the record of defendant’s manslaughter trial because the trial court imposed sentence immediately after denying his motion for new trial, without observing the twenty-four delay period required by La. Code Crim. Proc. Ann. art. 873 and without a waiver of the delay; defendant was not prejudiced, however, and no remand for resentencing was required, because his motion for reconsideration of the sentence was denied several months later after a full hearing. State v. Pleasant, 772 So. 2d 910, 2000 La. App. LEXIS 2803 (Nov. 8, 2000), writ denied by La. 2000-3349, 799 So. 2d 1159, 2001 La. LEXIS 3932 (La. Oct. 26, 2001).

Although a trial court did not wait 24 hours between denying defendant’s motion for new trial and sentencing him, which was a violation of La. Code Crim. Proc. Ann. art. 873, the error was harmless because the trial court subsequently set aside the original sentence at the multiple offender proceeding and resentenced him. State v. McGinnis, 768 So. 2d 216, 2000 La. App. LEXIS 2110 (Aug. 29, 2000).

Although the trial court failed to wait 24 hours between the time it denied defendant’s second motion for a new trial and imposing sentence as required under La. Code Crim. Proc. Ann. art. 873, harmless error resulted when the trial court subsequently set aside the original sentence at a multiple offender proceeding. State v. Davis, 768 So. 2d 201, 2000 La. App. LEXIS 2109 (Aug. 29, 2000), writ denied by La. 2000-2730, 795 So. 2d 1205, 2001 La. LEXIS 2476 (La. Aug. 31, 2001), writ denied by La. 2003-0197, 857 So. 2d 515, 2003 La. LEXIS 3279 (La. Nov. 7, 2003).

Trial court’s failure to observe the 24-hour delay between the denial of a defense motion for a new trial and the sentencing of a defendant pursuant to La. Code Crim. Proc. Ann. art. 873 was harmless error where the sentence imposed on the defendant as a fourth felony offender was mandatory. State v. Hayden, 767 So. 2d 732, 2000 La. App. LEXIS 1450 (May 17, 2000), writ denied by La. 2000-1886, 797 So. 2d 58, 2001 La. LEXIS 2720 (La. Sept. 21, 2001).

Defendant is entitled to a 24-hour delay between the rulings on their post-trial motions and sentencing; however, the failure to observe the delay will be deemed harmless error where the defendant does not challenge his sentence on appeal. State v. Duncan, 761 So. 2d 586, 2000 La. App. LEXIS 1256 (Apr. 19, 2000), writ denied by La. 2000-1623, 794 So. 2d 778, 2001 La. LEXIS 2035 (La. June 22, 2001).

Where the trial court denied defendant’s the motion for new trial on the same date that it imposed sentence on him, and the transcript did not reflect that the defendant waived his right to a 24-hour delay prior to sentencing as provided in La. Code Crim. Proc. art. 873, the failure to observe the delay was deemed harmless error because no error was raised on appeal as to defendant’s sentence. State v. East, 745 So. 2d 812, 1999 La. App. LEXIS 2988 (Oct. 27, 1999), writ denied by La. 2000-0243, 785 So. 2d 836, 2001 La. LEXIS 644 (La. Feb. 16, 2001).

Trial court’s immediate imposition of sentence after the denial of defendant’s motion for a new trial and failure to abide by the 24-hour delay under La. Code Crim. Proc. Ann. art. 873 was harmless error because defendant did not complain of his sentence on appeal. State v. Fauchetta, 738 So. 2d 104, 1999 La. App. LEXIS 1730 (June 1, 1999), writ denied by La. 1999-1983, 752 So. 2d 176, 2000 La. LEXIS 90 (La. Jan. 7, 2000).

Trial court’s failure to wait 24 hours after denying defendant’s motion for a new trial before sentencing him as required by La. Code Crim. Proc. Ann. art. 873 was harmless error because defendant did not challenge his sentence on appeal. State v. Taylor, 735 So. 2d 908, 1999 La. App. LEXIS 1591 (May 19, 1999).

Defendant was not prejudiced by the trial court’s sentencing her immediately after denying her motion for a new trial, rather than delaying 24 hours as required by La. Code Crim. Proc. Ann. art. 873, where defendant did not argue or show that she was actually prejudiced and where three months passed between defendant’s conviction and the imposition of sentence. State v. Jefferson, 735 So. 2d 769, 1999 La. App. LEXIS 1489 (Apr. 21, 1999).

Failure to observe the required delay, pursuant to La. Code Crim. Proc. Ann. art. 873, was deemed harmless error where the defendant did not challenge his sentence on appeal. State v. Clark, 732 So. 2d 138, 1999 La. App. LEXIS 1143 (Apr. 7, 1999).

Failure of a defendant to challenge a sentence on appeal rendered harmless the trial court’s error in failing to observe the 24-hour delay period of La. Code Crim. Proc. art. 873 between the trial court’s denial of the defendant’s motion for a new trial and the imposition of sentence. State v. McGhee, 739 So. 2d 222, 1999 La. App. LEXIS 752 (Mar. 24, 1999).

La. Code. Crim. Proc. Ann. art. 873 requires a 24-hour delay between the denial of a motion for new trial and sentencing, unless the defendant waives such delay. State v. Bentley, 728 So. 2d 405, 1998 La. App. LEXIS 3323 (Oct. 21, 1998), writ denied by La. 98-3213, 741 So. 2d 27, 1999 La. LEXIS 1467 (La. May 7, 1999).

Although the trial court did not observe the three-day delay after defendant was convicted before imposing sentence, as required by La. Code Crim. Proc. Ann. art. 873, the judgment was not reversed because it did not affect defendant’s rights. State v. James, 687 So. 2d 485, 1996 La. App. LEXIS 2950 (Dec. 11, 1996), writ of certiorari denied by La. 97-0069, 693 So. 2d 796, 1997 La. LEXIS 1597 (La. May 16, 1997).

••• Plain Error

•••• General Overview. — Court’s denial of defendant’s motion for a new trial, made immediately before he was sentenced, was harmless, under the ruling in State v. Collins, because defendant did not raise as error, the failure of the trial court to have waited 24 hours before imposing sentence. State v. Gibson, 867 So. 2d 793, 2004 La. App. LEXIS 289 (Feb. 4, 2004).

While a trial court failed to observe the 24-hour delay required between the imposition of sentence and the denial of a motion for new trial or in arrest of judgment, defendant did not complain of the sentence on appeal or claim that he was prejudiced by the error; accordingly, the court took no corrective action. State v. Harbor, 775 So. 2d 1082, 2000 La. App. LEXIS 2945 (Nov. 28, 2000).

Although a Court of Appeal of Louisiana found two patent errors on review of a criminal conviction, neither required reversal; the trial court’s failure, without a waiver, to wait 24 hours before sentencing was harmless, and the appellate court corrected the defendant’s sentence to give him credit for time served. State v. Isaac, 544 So. 2d 531, 1989 La. App. LEXIS 976 (May 10, 1989).

Although a trial court committed patent error in sentencing defendant immediately after denying his motion for a new trial, rather than observing the 24-hour delay period required by La. Code Crim. Proc. Ann. art. 873, the error was harmless because defendant showed no actual prejudice. State v. Hancock, 502 So. 2d 1098, 1987 La. App. LEXIS 8453 (Jan. 14, 1987).

EVIDENCE

• Testimony

•• Credibility

••• Impeachment

•••• Bias, Motive & Prejudice. — The failure of the court to wait 24 hours after a motion for new trial is filed to impose sentence, as required by La. Code Cirm. Proc. Ann. art. 873, constitutes harmless error where the defendant does not show actual prejudice as a result of the error. State v. McKnight, 539 So. 2d 952, 1989 La. App. LEXIS 248 (Feb. 22, 1989), writ of certiorari denied by 548 So. 2d 322, 1989 La. LEXIS 2077 (La. 1989).

Art. 874. Prompt sentence required; relief by writs.

Sentence shall be imposed without unreasonable delay. If a defendant claims that the sentence has been unreasonably delayed, he may invoke the supervisory jurisdiction of the appellate court. (Acts 1993, No. 975, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1993. — This change has been made in order to take account of the fact that the courts of appeal are now vested with original appellate jurisdiction over criminal cases. Henceforth, if a request for a supervisory writ that is governed by this Article is filed in the supreme court, the court will simply trans fer the writ to the appropriate court of appeal for consideration.

1966. — (a) The requirement that sentence shall be imposed “without un-reasonable delay” is taken from Fed. Rule 32 (a). Similarly, the Ill. Code of Crim. Proc.,§118-1 provides, that sentence shall be pronounced “within a reasonable time.” The 1928 Louisiana Code had no requirement of a prompt sentence, and in State v. Rider, 201 La. 733, 10 So.2d 601 (1942), sentence was imposed almost two years after conviction. An attempt to be specific as to the time within which sentence must be imposed would present difficulty in view of the wide variety of circumstances which enter into the sentencing process. The California rule (Cal.Pen.Code,§1192), for example, states a general twenty-one day period, but provides for extensions of that period for the purpose of hearing motions for a new trial or in arrest of judgment, until the probation officer’s report is received and the probation question disposed of, and until the issue of present insanity is determined.

(b) The “unreasonable delay” formula may present some problems of construction, but valuable guides are available in the federal jurisprudence. A trial court lost jurisdiction to pass sentence by indefinite postponement for a period of approximately three years (five terms). Mintie v. Biddle, 15 F.2d 931 (8th Cir. 1926). Under special circumstances, a delay of two years was not so unreasonable as to divest the court of its jurisdiction to impose sentence. Kaye v. United States, 235 F.2d 187 (6th Cir. 1956).

The circumstances, as well as the length, of the delay are considered in determining whether the delay was unreasonable. Even if a delay is lengthy, appellate courts have displayed a marked tendency to find consent to the delay on the part of the defendant by his failure to move for sentence, or to find that the delay was for good cause. An extensive collection of cases in point is found in 97 A.L.R. 802. Whitman points out that Fed. Rule 32(a) “leaves the matter of time for sentence largely within the discretion of the trial judge. It does not preclude the postponement of sentence, or require that the defendant be sentenced at the same term at which he is convicted.” Whitman, Federal Procedure 234 (1950). It does, however, forbid lengthy procrastination. The question of what constitutes “unreasonable delay” can best be determined by a flexible case-by-case pattern to be developed by the Louisiana jurisprudence, and with a considerable amount of guidance from the federal decisions.

(c) The federal courts, applying Rule 32(a) have held that unreasonable delay in sentencing divests the trial judge of his power to impose sentence. Mintie v. Biddle, supra; 97 A.L.R. 802. Some recent decisions, in states having a fixed period within which sentence must be imposed, have treated the time limits as directory, rather than mandatory or jurisdictional. State v. Anderson, 12 N.J. 461, 97 A.2d 404 (1953). Such holdings have the effect of reducing the prompt sentence requirement to a pious platitude. It is probable and logical that the requirement of this article will be construed, in line with the federal and majority jurisprudence, as imposing a mandatory duty, with noncompliance resulting in the trial judge losing his sentencing power. As is pointed out in Comment (b), the supreme court is not likely to impose this sanction of release from custody except in cases of extreme and clearly unjustified delay.

(d) To avoid clogging the supreme court docket with frivolous appeals on claims of unreasonable delay between conviction and sentence, this article provides for discretionary supervisory writs, rather than a right of appeal. Accord: Art. 322, under which the remedy for refusal of bail and for excessive bail is by supervisory writs.
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CRIMINAL LAW & PROCEDURE

• Accusatory Instruments

•• Informations

••• General Overview. — Where the State filed a multiple offender bill, asserting defendant was a fourth felony offender, the trial court granted defendant’s motion to quash, because the hearing was not finally set until 17 months after sentencing; however, the decision of the district court was reversed where the record did not reflect the party requesting most of the 13 continuances, nothing in the record indicated that the continuances were not justified, the appellate court could see no great prejudice to defendant caused by the delay, and the multiple bill was timely charged. State v. Toney, 842 So. 2d 1083, 2003 La. LEXIS 1083 (Apr. 9, 2003).

• Jurisdiction & Venue

•• Jurisdiction. — Trial court was divested of jurisdiction to sentence defendant because the four year delay in sentencing defendant was unreasonable, requiring that the sentence be vacated and defendant discharged. State v. Milson, 458 So. 2d 1037, 1984 La. App. LEXIS 9825 (Nov. 7, 1984).

• Trials

•• Defendant’s Rights

••• Right to Speedy Trial. — Where a delay in the prosecution’s filing of a multiple offender bill of information and in defendant’s sentencing resulted in an overall delay between the offense and sentencing of less than 20 months, the delay was not unreasonable; delay was well within the two-year delay allowed by La. Code Crim. Proc. Ann. art. 578(2) and within the six-year limitation for the institution of a prosecution for a charge of simple burglary. State v. Muse, 367 So. 2d 789, 1979 La. LEXIS 7280 (Jan. 29, 1979).

• Sentencing

•• Appeals

••• General Overview. — Under La. Code Crim. Proc. Ann. art. 874, defendant’s are entitled to prompt sentencing without unreasonable delay; in determining whether a delay is unreasonable or prejudicial, appellate courts adopt a flexible approach in which all of the circumstances are evaluated on a case-by-case basis. State v. Hancock, 748 So. 2d 549, 1999 La. App. LEXIS 3283 (Nov. 24, 1999).

Even where a prisoner filed a writ of habeas corpus, the prisoner did not invoke the supervisory jurisdiction of the appellate court to review his claim that his sentence was unreasonably delayed because he did not file a writ or motion to request resentencing on the multiple offender bill. State v. Scamardo, 708 So. 2d 1126, 1998 La. App. LEXIS 289 (Feb. 11, 1998), writ denied by La. 98-0672, 724 So. 2d 204, 1998 La. LEXIS 2254 (La. July 2, 1998), writ denied by La. 2001-1061, 805 So. 2d 1185, 2002 La. LEXIS 84 (La. Jan. 4, 2002).

•• Guidelines

••• Adjustments & Enhancements

•••• Criminal History

••••• Prior Felonies. — Defendant’s multiple offender adjudication did not have to have been completed prior to his serving the sentence imposed on the underlying offense where he knew from the date of his original sentencing that the state intended to charge him as a multiple offender; within four months of sentencing, the first hearing was conducted and he was resentenced as a multiple offender and the delay occurred when defendant was adjudicated a fourth felony offender although the only bill of information in the record charging him as a multiple felony offender actually charged him as a third felony offender. State v. Muhammad, 875 So. 2d 45, 2004 La. LEXIS 1780 (May 25, 2004).

La. Code Crim. Proc. Ann. art. 874 does not allow an indefinite time in which the State may file multiple offender bills once the necessary information is available, nor does it impose a specific prescription period in which the State must act upon the receipt of the necessary information. State v. McQueen, 308 So. 2d 752, 1975 La. LEXIS 3570 (Feb. 24, 1975).

•• Imposition

••• General Overview. — Where the State filed a multiple offender bill, asserting defendant was a fourth felony offender, the trial court granted defendant’s motion to quash, because the hearing was not finally set until 17 months after sentencing; however, the decision of the district court was reversed where the record did not reflect the party requesting most of the 13 continuances, nothing in the record indicated that the continuances were not justified, the appellate court could see no great prejudice to defendant caused by the delay, and the multiple bill was timely charged. State v. Toney, 842 So. 2d 1083, 2003 La. LEXIS 1083 (Apr. 9, 2003).

Ten to nineteen-month delay in holding a hearing was not unreasonable for the purposes of La. Code Crim. Proc. Ann. art. 874; therefore, defendant’s motion to quash was properly denied. State v. Anderson, 788 So. 2d 561, 2001 La. App. LEXIS 1134 (May 16, 2001).

Since the enhancement of penalty provision is incidental to the latest conviction, the proceeding to sentence under that provision should not be unduly delayed. State v. Ball, 748 So. 2d 1239, 1999 La. App. LEXIS 3531 (Dec. 15, 1999), writ denied by La. 2000-0385, 770 So. 2d 360, 2000 La. LEXIS 2820 (La. Oct. 6, 2000).

Under La. Code Crim. Proc. Ann. art. 874, defendant’s are entitled to prompt sentencing without unreasonable delay; in determining whether a delay is unreasonable or prejudicial, appellate courts adopt a flexible approach in which all of the circumstances are evaluated on a case-by-case basis. State v. Hancock, 748 So. 2d 549, 1999 La. App. LEXIS 3283 (Nov. 24, 1999).

Sanction for an unreasonable delay in sentencing is the divestiture of the trial court’s jurisdiction to sentence a defendant. State v. Hancock, 748 So. 2d 549, 1999 La. App. LEXIS 3283 (Nov. 24, 1999).

Delay in sentencing is reasonable and justified when it is for good cause or necessitated because of special circumstances; the reasonableness of delay in sentencing is determined by several factors, including: whether the defendant was notified of a sentencing date, whether defendant requested a delay, whether defendant was available to State authorities, whether defendant concealed his whereabouts from the State, whether defendant failed to avail himself of the right to expedite sentencing, whether the State neglected to pursue sentencing, whether there was a compelling reason for immediate sentencing, and whether there existed the potential for prejudice to defendant by delay. State v. Hancock, 748 So. 2d 549, 1999 La. App. LEXIS 3283 (Nov. 24, 1999).

Eight-year delay between the time the U.S. Bureau of Prisons notified state authorities that defendant had been incarcerated in federal prison on a drug charge and the time state authorities scheduled defendant for sentencing on a previous conviction for which he had been given probation, was unreasonable and prejudicial. State v. Hancock, 748 So. 2d 549, 1999 La. App. LEXIS 3283 (Nov. 24, 1999).

Fourteen month delay between defendant’s guilty plea and his subsequent adjudication and sentencing as a multiple offender was not unreasonable and did not violate La. Code Crim. Proc. Ann. art. 874 where all but one of the continuances granted were due to the absence of either defendant or his defense counsel. State v. Cristmann, 692 So. 2d 1155, 1997 La. App. LEXIS 542 (Mar. 12, 1997), writ of certiorari denied by La. 97-0951, 701 So. 2d 196, 1997 La. LEXIS 2980 (La. Oct. 3, 1997).

Over five years in the delay between the entry of an admission of guilt to the charge of simple burglary and the imposition of a sentence on the conviction was not an unreasonable delay in violation of La. Code Crim. Proc. Ann. art. 874 because defendant was incarcerated in an out-of-state prison or defendant’s whereabouts were unknown for all but six months of the interim period. State v. McCoy, 586 So. 2d 697, 1991 La. App. LEXIS 2522 (Oct. 2, 1991).

Two-year delay was not unreasonable under La. Code Crim. Proc. Ann. art. 874 where defendant did not object and contributed to the delay. Winnfield v. Weems, 545 So. 2d 717, 1989 La. App. LEXIS 1244 (June 14, 1989), writ of certiorari denied by 551 So. 2d 1319, 1989 La. LEXIS 2625 (La. 1989).

Where a delay in the prosecution’s filing of a multiple offender bill of information and in defendant’s sentencing resulted in an overall delay between the offense and sentencing of less than 20 months, the delay was not unreasonable; delay was well within the two-year delay allowed by La. Code Crim. Proc. Ann. art. 578(2) and within the six-year limitation for the institution of a prosecution for a charge of simple burglary. State v. Muse, 367 So. 2d 789, 1979 La. LEXIS 7280 (Jan. 29, 1979).

La. Code Crim. Proc. Ann. art. 874 does not allow an indefinite time in which the State may file multiple offender bills once the necessary information is available, nor does it impose a specific prescription period in which the State must act upon the receipt of the necessary information. State v. McQueen, 308 So. 2d 752, 1975 La. LEXIS 3570 (Feb. 24, 1975).

••• Factors. — Ten to nineteen-month delay in holding a hearing was not unreasonable for the purposes of La. Code Crim. Proc. Ann. art. 874; therefore, defendant’s motion to quash was properly denied. State v. Anderson, 788 So. 2d 561, 2001 La. App. LEXIS 1134 (May 16, 2001).

•• Multiple Convictions. — Where the State filed a multiple offender bill, asserting defendant was a fourth felony offender, the trial court granted defendant’s motion to quash, because the hearing was not finally set until 17 months after sentencing; however, the decision of the district court was reversed where the record did not reflect the party requesting most of the 13 continuances, nothing in the record indicated that the continuances were not justified, the appellate court could see no great prejudice to defendant caused by the delay, and the multiple bill was timely charged. State v. Toney, 842 So. 2d 1083, 2003 La. LEXIS 1083 (Apr. 9, 2003).

• Postconviction Proceedings

•• Motions for New Trial. — Sentence was proper even though the trial court failed to observe the 24-hour delay after denying defendant’s motion for a new trial, because defendant’s motion was untimely and failed to comply with La. Code Crim. Proc. Ann. art. 854, and the maximum sentence imposed complied with La. Code Crim. Proc. Ann. art. 881.4(D). State v. Harris, 687 So. 2d 1052, 1996 La. App. LEXIS 3507 (Dec. 30, 1996).

GOVERNMENTS

• Legislation

•• Interpretation. — Defendant’s multiple offender adjudication did not have to have been completed prior to his serving the sentence imposed on the underlying offense where he knew from the date of his original sentencing that the state intended to charge him as a multiple offender; within four months of sentencing, the first hearing was conducted and he was resentenced as a multiple offender and the delay occurred when defendant was adjudicated a fourth felony offender although the only bill of information in the record charging him as a multiple felony offender actually charged him as a third felony offender. State v. Muhammad, 875 So. 2d 45, 2004 La. LEXIS 1780 (May 25, 2004).

Art. 875. Presentence investigation; juvenile records; drug screening.

A. (1) If a defendant is convicted of a felony offense or a misdemeanor offense that has been reduced from a felony, the court may order the Department of Public Safety and Corrections, division of probation and parole, to make a presentence investigation. All such reports shall be made within sixty days of conviction except that when the defendant is released on bond pending imposition of sentence, such reports shall be made within ninety days of conviction. In making the investigation, the probation officer shall inquire into the circumstances attending the commission of the offense, the defendant’s history of delinquency or criminality, his family situation and background, economic and employment status, education, and personal habits.

(2) The probation officer shall also indicate specifically those resources available in the community which could provide needed assistance to the defendant should he be released on probation and shall inquire into other matters deemed relevant by the officer or ordered investigated by the court. The court may postpone imposition of sentence until the report is received.

(3) Local and state law enforcement agencies and mental and correctional institutions shall furnish to the probation officer criminal records and such other information and data as the probation officer requests. The defendant’s pretrial and post-conviction disciplinary records shall be furnished to the probation officer and included in the presentence investigation. The court may order a physical and mental examination of the defendant.

(4) (a) If the court orders a presentence investigation to be conducted, the court shall simultaneously order the defendant to pay to the department an amount not to exceed one hundred fifty dollars to defray the cost of conducting the presentence investigation and preparing presentence investigation reports. The order to pay shall be included in the judgment.

(b) The amount to be paid by the defendant pursuant to this Subparagraph shall be determined by the Department of Public Safety and Corrections and shall be based on the defendant’s ability to pay. In making this determination, the department may consider such factors as the defendant’s income, property owned by the defendant, outstanding obligations of the defendant, and the number and ages of any dependents of the defendant.

B. If a defendant is convicted or pleads guilty to an offense involving a victim, the court shall require that a victim impact statement be included in the presentence report. The victim impact statement shall include factual information as to whether the victim or his family has suffered, as a result of the offense, any monetary loss, medical expense, physical impairment, and any other information deemed relevant. The district attorney may also file a victim impact statement with the court.

C. (1) The court may also make a written request of any juvenile court for an abstract containing only the delinquent acts of a convicted defendant currently before the requesting judge. The request shall be promptly complied with; provided, however, not more than ten days, exclusive of Saturdays, Sundays and legal holidays, shall lapse before the requested information is deposited in the mail, addressed to the requesting court. The court may postpone imposition of sentence until the report is received.

(2) The requesting court shall not copy, duplicate or otherwise reproduce such juvenile records, and these records shall be deposited in the mail and addressed to the issuing juvenile court within seventy-two hours, exclusive of Saturdays, Sundays and legal holidays, after sentencing.

(3) Failure to comply with the provisions of this Subsection shall subject the violating court to disciplinary action by the Supreme Court of Louisiana upon receipt by the judicial administrator of the supreme court of a written complaint, subsequently substantiated.

D. If the defendant is sentenced to imprisonment, a copy of the report shall be transmitted by the division of probation and parole to the institution to which he is committed.

E. (1) If a defendant is convicted of a second or subsequent violation of the Controlled Dangerous Substances Law as provided in R.S. 40:982, the court may order that the defendant submit to a chemical test to determine the presence or use of any controlled dangerous substance. The result of any such test shall be a part of the presentence investigation report.

(2) Any test so ordered shall be conducted at the cost of the defendant. The court’s order shall include guidelines that will assure a test approved by the court and protection for the chain of custody for the test results.

(3) The test results shall be used exclusively by the court for guidance in determining the sentence or conditions of release of the defendant. Thereafter, the court shall order that this part of the record be sealed, to be opened pursuant only to court order. To this end, the test results shall not be duplicated by the court for any reason, provided that the defendant and his counsel shall have access to them prior to sentencing. Under no circumstances shall the information contained in the results be used as evidence or as the basis of any additional charge against the defendant. (Acts 1974, No. 110, § 1; Acts 1975, No. 354, § 1; Acts 1978, No. 380, § 1; Acts 1983, No. 277, § 1; Acts 1986, No. 482, § 1; Acts 1989, No. 16, § 1; Acts 1990, No. 1028, § 1; Acts 2010, No. 562, § 1, eff. Aug. 15, 2010; Acts 2011, No. 220, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 220 added (A)(4).

2010 Amendments. — The 2010 amendment by No. 562 added the second sentence of (A)(3).

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Arts. 875 and 876 are based upon Art. 531 of the 1928 Louisiana Code, as amended by Act 360 of 1960. That statute prepared and sponsored by the Parolee Rehabilitation Committee, revised suspended sentence and probation procedures, incorporating many features of the A.L.I. Model Penal Code and of the Standard Probation and Parole Act prepared by the National Probation and Parole Association. Act 360 continued the sentencing judge’s authority, which originated in Act 74 of 1914 and Act 49 of 1942, to order pre-sentence investigations. It went further and required a prompt post-sentence investigation in every felony case in which a pre-sentence investigation was not ordered.

(b) This article follows the 1960 statute in authorizing the trial judge to order a pre-sentence investigation in any noncapital case. Prior to 1960, the authority to order a pre-sentence investigation was limited to felonies and criminal neglect of family cases. Although a pre-sentence investigation will seldom be ordered in ordinary misdemeanor cases, it will in some misdemeanor cases be a valuable aid in sound sentencing; therefore the broadened authority of the 1960 statute is continued.

(c) “Convicted” is defined in Art. 934(3) to mean “adjudicated guilty after a plea or after trial on the merits.”

(d) Under this article the court may, but is not required to, order a pre-sentence investigation. If a pre-sentence investigation is not ordered, a post-sentence investigation will be made under Art. 876 if a major sentence is imposed.

(e) This article provides a valuable statement of the information which the investigating probation officer shall include in his report, and commands full cooperation of local and state police. The Reporter’s Comment which accompanied the corresponding section of Act 360 of 1960 aptly concluded, “the pre-sentence investigation is the most reliable and scientific device available for sound sentencing. It serves to protect the community and the defendant from the uncertainties of ‘hunch sentencing’ and ‘community impression.’ ” (Report of Parolee Rehabilitation Committee, Jan., 1960, p. 153.).

(f) After the defendant is committed to a penal institution the presentence investigation report will be useful for classification purposes, and also in connection with parole and pardon board hearings.

CROSS REFERENCES

Louisiana Law. — Pre-sentence investigations, see La. R.S. 15:1132.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Homicide

••• Murder

•••• General Overview. — Trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 875 in failing to order a presentence report before imposing the mandatory sentence for a conviction for second degree murder. State v. Ducksworth, 496 So. 2d 624, 1986 La. App. LEXIS 7857 (Oct. 15, 1986).

• Guilty Pleas

•• General Overview. — Where defendant pled guilty to armed robbery and attempted second degree murder, ordering a presentence investigation was within the discretion of the trial court under La. Code Crim. Proc. Ann. art. 875(A)(1) and the trial court did not err in failing to order same. State v. Carter, 463 So. 2d 785, 1985 La. App. LEXIS 8023 (Jan. 23, 1985).

• Sentencing

•• Imposition

••• General Overview. — Trial court’s failure to order a pre-sentence investigation was not error because ordering a pre-sentence investigation was discretionary under La. Code Crim. Proc. Ann. art. 875(A)(1). State v. Rose, 750 So. 2d 1085, 1999 La. App. LEXIS 3453 (Dec. 8, 1999), writ denied by La. 2002-0150, 829 So. 2d 419, 2002 La. LEXIS 3392 (La. Nov. 15, 2002).

Defendant’s sentence to 30 years following conviction of armed robbery was upheld where defendant was not denied an opportunity to prove a presentence report erroneous. State v. Hatter, 338 So. 2d 100, 1976 La. LEXIS 4260 (Oct. 6, 1976).

••• Factors. — Trial court did not err in failing to order a presentence investigation report; La. Code Crim. Proc. Ann. art. 875 did not require such a report where the record was adequate to make a determination as to a proper sentence. State v. Fultz, 591 So. 2d 1308, 1991 La. App. LEXIS 3499 (Dec. 20, 1991), writ of certiorari denied by 592 So. 2d 1343, 1992 La. LEXIS 895 (La. 1992).

In accordance with La. Code Crim. Proc. Ann. art. 875, the trial court properly considered defendant’s juvenile record prior to imposing sentence with respect to his attempted aggravated rape conviction. State v. Swanson, 542 So. 2d 1174, 1989 La. App. LEXIS 896 (May 10, 1989).

Four year sentence with the possibility of parole pursuant to La. Rev. Stat. § 14:65 was a relatively lenient sentence for armed robbery, considering the danger created by defendant to the three people in the store he robbed while using a sawed-off shotgun. State v. Day, 414 So. 2d 349, 1982 La. LEXIS 10979 (May 17, 1982).

Under La. Code Crim. Proc. Ann. art. 875, the determination of a sentence was within the sound discretion of the trial judge, and, if within the statutory and constitutional limits, was generally not subject to review; in addition, a trial judge could consider evidence of other offenses in determining sentence. State v. Hatter, 338 So. 2d 100, 1976 La. LEXIS 4260 (Oct. 6, 1976).

••• Pronouncement. — The district court did not abuse its discretion in not ordering a presentence investigation: when there was no request prior to sentencing and there was no objection at the sentencing hearing. Under La. Code Crim. Proc. Ann. art. 875, it is discretionary with the district court that a presentence investigation (PSI) be ordered prior to sentencing, and there is no mandate that a PSI be ordered. State v. Walker, 789 So. 2d 632, 2001 La. App. LEXIS 1586 (May 16, 2001), writ denied by La. 2001-1785, 815 So. 2d 96, 2002 La. LEXIS 1457 (La. May 3, 2002).

Pursuant to La. Code Crim. Proc. Ann. art. 875(A)(1), the presentence investigation report submitted for defendant’s resentencing properly referred to defendant’s prior convictions; however, defendant’s sentence was vacated and the case was remanded for resentencing because the district court did not articulate on the record why defendant’s sentence upon reconviction of aggravated battery was more severe than the first sentence imposed. State v. Allen, 446 So. 2d 1200, 1984 La. LEXIS 8354 (Feb. 27, 1984).

•• Presentence Reports. — In a second-degree murder case, the trial court did not abuse its discretion by not ordering a pre-sentence investigation as no presentence investigation was requested, no objection to this was made at the sentencing hearing, and the trial court judge was required to impose a mandatory sentence. State v. Allen, 876 So. 2d 122, 2004 La. App. LEXIS 1499 (May 19, 2004), writ denied by La. 2004-1704, 888 So. 2d 194, 2004 La. LEXIS 3441 (La. Nov. 19, 2004), writ denied by 999 So. 2d 773, 2009 La. LEXIS 1855 (La. 2009).

Defendant’s argument that he was denied the assistance of counsel at the presentencing investigatory interview was without merit because defendant did not have a right to counsel during the presentencing interview, when the Louisiana Code of Criminal Procedure did not require a presentencing investigatory report prior to sentencing and it certainly did not provide that defense counsel be present when a defendant was interviewed for such a report; both defendant and defense counsel were given an opportunity to address the trial court about the interview, and having observed defendant’s reluctance to undergo DNA testing, his lack of remorse for his offense, and his complete disinterest in the child borne of his action, the trial court imposed a sentence for defendant’s conviction of carnal knowledge of a juvenile based on his criminal history and the facts of the case as presented at trial. State v. Pete, 857 So. 2d 1107, 2003 La. App. LEXIS 2801 (Sept. 24, 2003).

A pre-sentence investigation was an aid to the trial court and was not a right of a defendant; where the record indicated that defendant brutalized his victims both physically and emotionally during his armed robbery, and the trial judge stated that the crime was one of the most brutal sadistic and vicious crimes that he had seen, there was ample support in the record to impose concurrent sentences of 75 years in prison at hard labor, without benefit of parole, probation or suspension of sentence. State v. Sanborn, 831 So. 2d 320, 2002 La. App. LEXIS 3147 (Oct. 16, 2002), writ denied by La. 2002-3130, 854 So. 2d 346, 2003 La. LEXIS 2642 (La. Sept. 26, 2003), writ denied by 969 So. 2d 623, 2007 La. LEXIS 2827 (La. 2007).

Trial court’s failure to order a pre-sentence investigation was not error because ordering a pre-sentence investigation was discretionary under La. Code Crim. Proc. Ann. art. 875(A)(1). State v. Rose, 750 So. 2d 1085, 1999 La. App. LEXIS 3453 (Dec. 8, 1999), writ denied by La. 2002-0150, 829 So. 2d 419, 2002 La. LEXIS 3392 (La. Nov. 15, 2002).

Because defendant did not request a pre-sentence investigation be conducted prior to the date of sentencing, nor make any objection at the time of the sentencing, the trial court’s failure to order a pre-sentence investigation report under La. Code Crim. Proc. Ann. art. 875 was not error. State v. Armstrong, 743 So. 2d 284, 1999 La. App. LEXIS 2469 (Sept. 22, 1999), writ denied by La. 1999-3151, 759 So. 2d 92, 2000 La. LEXIS 1018 (La. Apr. 7, 2000).

Trial court did not err by not ordering a presentence investigation report before sentencing defendant for his convictions for distribution of cocaine, where La. Code Crim. Proc. Ann. art. 875(A)(1) did not require the trial court to order a presentence investigation report. State v. Alexander, 696 So. 2d 171, 1997 La. App. LEXIS 1533 (June 4, 1997), review denied by La. 97-1803, 704 So. 2d 1199, 1997 La. LEXIS 3881 (La. Dec. 12, 1997).

Failure to include in a presentence report mitigating statements from defendant’s psychologist, mother, and employer, which under La. Code Crim. Proc. Ann. art. 875(A)(1) could be included in the report, did not void defendant’s sentence. State v. Milstead, 681 So. 2d 1274, 1996 La. App. LEXIS 2230 (Sept. 27, 1996), writ of certiorari denied by La. 96-2601, 692 So. 2d 392, 1997 La. LEXIS 1663 (La. Mar. 27, 1997).

Where defendant’s counsel never requested a presentence investigation, the trial court did not abuse its discretion in failing to order the investigation, as provided for in La. Code Crim. Proc. Ann. art. 875(A)(1). State v. King, 639 So. 2d 1231, 1994 La. App. LEXIS 1967 (June 30, 1994), overruled by State v. Green, La. App. 93-1432, 673 So. 2d 262, 1996 La. App. LEXIS 647 (La.App. 4 Cir. Apr. 17, 1996).

Trial court did not abuse its discretion in denying a defendant’s request for a presentence investigation where the defendant did not make the request until the day of sentencing. State v. Hill, 552 So. 2d 556, 1989 La. App. LEXIS 2060 (Nov. 1, 1989), writ of certiorari denied by 559 So. 2d 136, 1990 La. LEXIS 520 (La. 1990).

Defendant’s armed robbery sentence imposed without the benefit of a presentence investigation was not error as defendant did not request a presentence investigation, and the trial court was not required to order one. State v. Guillory, 544 So. 2d 643, 1989 La. App. LEXIS 1008 (May 24, 1989), writ of certiorari denied by 551 So. 2d 1334, 1989 La. LEXIS 2699 (La. 1989).

Sentencing court did not err when it considered the pre-trial statement of the victim of defendant’s indecent behavior, which was included in the presentence report, in accordance with La. Code Crim. Proc. Ann. art. 875(B), on the grounds that the victim was no longer available to give a victim impact statement, that defendant did not have a right to cross-examine her on the statement, and that defendant had the opportunity to rebut the statement. State v. Higginbotham, 541 So. 2d 348, 1989 La. App. LEXIS 545 (Mar. 29, 1989).

Trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 875 in failing to order a presentence report before imposing the mandatory sentence for a conviction for second degree murder. State v. Ducksworth, 496 So. 2d 624, 1986 La. App. LEXIS 7857 (Oct. 15, 1986).

Under La. Code Crim. Proc. Ann. art. 875(A)(1), the trial court was not required to order a presentence investigation where defendant was convicted of manslaughter; hence, on appeal the court affirmed defendant’s conviction and the sentence imposed. State v. Conner, 471 So. 2d 318, 1985 La. App. LEXIS 8932 (June 5, 1985), writ of certiorari denied by 474 So. 2d 943, 1985 La. LEXIS 9560 (La. 1985).

Where defendant pled guilty to armed robbery and attempted second degree murder, ordering a presentence investigation was within the discretion of the trial court under La. Code Crim. Proc. Ann. art. 875(A)(1) and the trial court did not err in failing to order same. State v. Carter, 463 So. 2d 785, 1985 La. App. LEXIS 8023 (Jan. 23, 1985).

The mandates in La. Code Crim. Proc. Ann. art. 875 regulate the time for making a pre-sentence investigation report report, and what will be included in the report, but they do not denote an intention to take away the trial court’s discretion to forego the preparation and use of a pre-sentence investigation in imposing sentence, or to recall a previously-ordered report. State v. Rainwater, 448 So. 2d 1387, 1984 La. App. LEXIS 8478 (Apr. 11, 1984).

Under La. Code Crim. Proc. Ann. art. 875, the decision to order a presentence investigation lies within the discretion of a trial court. State v. Freeman, 447 So. 2d 600, 1984 La. App. LEXIS 8187 (Mar. 7, 1984).

Pursuant to La. Code Crim. Proc. Ann. art. 875(A)(1), the presentence investigation report submitted for defendant’s resentencing properly referred to defendant’s prior convictions; however, defendant’s sentence was vacated and the case was remanded for resentencing because the district court did not articulate on the record why defendant’s sentence upon reconviction of aggravated battery was more severe than the first sentence imposed. State v. Allen, 446 So. 2d 1200, 1984 La. LEXIS 8354 (Feb. 27, 1984).

Under La. Code Crim. Proc. Ann. art. 875., a pre-sentence investigation may be ordered by the court, but it is not a right of the accused and is not mandatory. State v. Keleman, 444 So. 2d 1328, 1984 La. App. LEXIS 7892 (Jan. 16, 1984).

When making a presentence investigation, the probation officer is required to inquire into the circumstances attending the commission of the offense, the defendant’s history of delinquency or criminality, his family situation and background, economic and employment status, education and personal habits under La. Code Crim. Proc. Ann. art. 875A(1), and the probation officer cannot make an accurate report of a defendant’s family situation and background, or of his personal habits, without talking to the defendant or to someone who knows the defendant well; casual conversations with neighbors who know the defendant only through the newspaper reports of his offense are not reliable investigative techniques. State v. Lockwood, 439 So. 2d 394, 1983 La. LEXIS 11888 (Oct. 17, 1983).

Where the probation officer who prepared defendant’s presentence investigation report failed to meet or talk with the defendant but obtained most of the information for the report from the offices of the district attorney and the sheriff or from cryptic notes left by a coworker, where the probation officer did not interview the victims or the parents of the victims and failed to keep any records of those to whom he talked, and where the probation officer admitted that much of his report was based on unverified hearsay or on his own preconceived opinions and beliefs, the presentence report was inaccurate and unfair. State v. Lockwood, 439 So. 2d 394, 1983 La. LEXIS 11888 (Oct. 17, 1983).

Trial judge was not required to order a pre-sentence investigation under La. Code Crim. Proc. Ann. art. 875. State v. Williams, 420 So. 2d 1116, 1982 La. LEXIS 12243 (Oct. 18, 1982).

Because the ordering of a presentence investigation was within the discretion of the trial court under La. Code Crim. Proc. Ann. art. 875(A)(1), and neither the state nor defendant requested the court to order a pre-sentence investigation, the trial judge did not misuse his discretion by not ordering a presentence investigation. State v. Wimberly, 414 So. 2d 666, 1982 La. LEXIS 10988 (May 17, 1982).

Under La. Code Crim. Proc. Ann. art. 875, the determination of a sentence was within the sound discretion of the trial judge, and, if within the statutory and constitutional limits, was generally not subject to review; in addition, a trial judge could consider evidence of other offenses in determining sentence. State v. Hatter, 338 So. 2d 100, 1976 La. LEXIS 4260 (Oct. 6, 1976).

Defendant’s sentence to 30 years following conviction of armed robbery was upheld where defendant was not denied an opportunity to prove a presentence report erroneous. State v. Hatter, 338 So. 2d 100, 1976 La. LEXIS 4260 (Oct. 6, 1976).

•• Proportionality. — The district court did not abuse its discretion in not ordering a presentence investigation: when there was no request prior to sentencing and there was no objection at the sentencing hearing. Under La. Code Crim. Proc. Ann. art. 875, it is discretionary with the district court that a presentence investigation (PSI) be ordered prior to sentencing, and there is no mandate that a PSI be ordered. State v. Walker, 789 So. 2d 632, 2001 La. App. LEXIS 1586 (May 16, 2001), writ denied by La. 2001-1785, 815 So. 2d 96, 2002 La. LEXIS 1457 (La. May 3, 2002).

• Appeals

•• Standards of Review

••• Abuse of Discretion

•••• General Overview. — Trial court did not abuse its discretion in denying a defendant’s request for a presentence investigation where the defendant did not make the request until the day of sentencing. State v. Hill, 552 So. 2d 556, 1989 La. App. LEXIS 2060 (Nov. 1, 1989), writ of certiorari denied by 559 So. 2d 136, 1990 La. LEXIS 520 (La. 1990).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — In a pre-sentence investigation, the Judge may request an abstract of a juvenile record, but shall not copy, duplicate, or otherwise reproduce and they shall be returned to the juvenile court within 72 hours. Another agency may not reproduce the record. The probation officer shall inquire into the history of delinquency and indicate its existence, but it is the court that must request a copy of the juvenile record., OPINION No. 78-1435, La. Atty. Gen. Op. No. 1978-1435; 1978 La. AG LEXIS 151.

A court has no express authority by which to order a presentence investigation if the underlying conviction is a misdemeanor crime. The Court’s authority under La. C. Cr.P. art. 845 is limited to a felony or a misdemeanor that was reduced from a felony. Additionally, the presentence investigation, when ordered, should begin immediately and be completed within the statutorily-imposed time limits., OPINION No. 91-136, La. Atty. Gen. Op. No. 1991-136; 1991 La. AG LEXIS 164.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1983-84: A Faculty Symposium: Post Conviction Procedure. 45 La. L. Rev. 485 (November, 1984).

Comment: Parole in Louisiana: Theory and Practice. 48 Tul. L. Rev. 332 (February, 1974).

Art. 875.1. [Repealed.]

Repealed by Acts 1995, No. 942, § 3.

Art. 876. Sentence for crime committed as a child.

A. An adult who is charged with an offense committed at the time he was a child for which the time limitation for the institution of prosecution pursuant to Code of Criminal Procedure Article 571 has not lapsed and for which he was subject to prosecution as an adult due to his age at the time the offense was committed shall be prosecuted as an adult in the appropriate court exercising criminal jurisdiction. If convicted, he shall be punished as an adult as provided by law.

B. An adult who is charged with an offense committed at the time he was a child for which the time limitation for the institution of prosecution pursuant to Code of Criminal Procedure Article 571 has not lapsed and for which he was not subject to prosecution as an adult due to his age at the time the offense was committed shall be prosecuted as an adult in the appropriate court exercising criminal jurisdiction. If convicted, he may be committed to the custody of the Department of Public Safety and Corrections to be confined in secure placement for a period of time as determined by the court not to exceed the maximum amount of confinement he could have been ordered to serve had he been adjudicated for the offense as a child at the time the offense was committed. (Acts 2008, No. 670, § 2, eff. Aug. 15, 2008; Acts 2010, No. 805, § 2, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 805 substituted “shall be prosecuted” for “may be prosecuted” in (A) and (B).

Art. 877. Protection of investigation reports.

A. The presentence and postsentence investigation reports shall be privileged and shall not be disclosed directly or indirectly to anyone other than the sentencing court, the victim or the victim’s designated family member, as defined in R.S. 46:1842, the prosecutor, members of the division of probation and parole within the office of adult services, the officer in charge of the institution to which the defendant is committed, the Board of Parole, the probation or the parole officer if the defendant is placed on probation or released on parole, medical authorities directly involved in the defendant’s rehabilitation or treatment if the defendant is committed to a hospital or a substance abuse program, the Board of Pardons, and the governor or his representative. However, this Article shall not require the disclosure of sources of confidential information.

B. Before imposing sentence the court may advise the defendant or his counsel of the factual contents and conclusions of any presentence investigation report. The sources of confidential information shall not, however, be disclosed. If the defendant contests any information contained in the presentence report, the court shall provide the district attorney the same access to the report as was given to the defendant or his counsel. The district attorney may respond to the defendant’s contentions concerning the information in the presentence report.

C. The presentence investigation report, edited to protect sources of confidential information, shall be made a part of the record if the defendant seeks post-conviction relief only on the grounds of an excessive sentence imposed by the court. (Acts 1985, No. 200, § 1, eff. July 6, 1985; Acts 1985, No. 384, § 1; Acts 1992, No. 300, § 1; Acts 1999, No. 148, § 1; Acts 1999, No. 783, § 3, eff. Jan. 1, 2000.)

1999 Amendments. — Acts 1999, No. 148, § 1, effective August 15, 1999, in (A), substituted “and postsentence investigation reports” for “investigation report” following “The pretense,” inserted “the victim or the victim’s designated family member, the prosecutor” following “sentencing court” in the first sentence and added the second sentence.

Acts 1999, No. 783, § 3, effective January 1, 2000, inserted “and postsentence” following “presentence,” and inserted “the victim or designated family member as defined in R.S. 46:1842, the prosecutor” following “sentencing court” in the first sentence of (A).

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article follows former R.S. 15:532 as amended by Act 360 of 1960. The Reporter’s Comment that accompanied the corresponding provision stressed the necessity of limiting the public availability of the pre-sentence or post-sentence investigation report: “It is doubted that anything could make it more difficult for the investigation agency to gather information than public availability of the contents of its pre-sentence investigation reports.” A comment following a similar provision of the Standard Probation and Parole Act observes: “The information-gathering function of the Probation and Parole Service is supported by this provision, which enables the staff to assure persons providing information that it will not be routinely disclosed. A policy of routing or mandatory disclosure would have to be interpreted to informants, and would have the effect of inhibiting considerable information.”

(b) Only the officers or agencies that have a direct interest in, and use for, the findings and conclusions of the investigation are entitled to disclosure of the contents of the reports. In that respect the Reporter’s Comment states: “The presentence investigation report has been made unavailable to all except a stated few. The list included in the article is meant to be exclusive and not merely illustrative. The persons to whom the report has been made available are deemed to be the only ones having an official interest in the rehabilitation of the offender . . . The specific listing was felt superior to a general statement of the availability or nonavailability of the report.”

The sentencing court is added to the list of those to whom the presentence or post-sentence report is available.

(c) The second paragraph authorizes the court to disclose to the defendant the contents of a pre-sentence investigation report, but not the sources of confidential information. It would defeat the confidential nature of the pre-sentence investigation if the report were to be made directly available to the defendant or his attorney. Even the revealing of the contents and conclusions of the report rests squarely in the discretion of the court that ordered the investigation. In this regard the 1960 Reporter’s Comment concludes, “It should be remembered that the offender has either been found or pleaded guilty and the pre-sentence investigation report is merely an aid in sentencing him.”

CROSS REFERENCES

Louisiana Law. — Exceptions, see La. R.S. 44:4.1.
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CRIMINAL LAW & PROCEDURE

• Sentencing

•• Appeals

••• General Overview. — Defendant’s failure to request that he be allowed to review a presentence report prior to or at the sentencing hearing, waived his complaint that he was not given enough time to review the report under La. Code Crim. Proc. Ann. art. 877(B). State v. Milstead, 681 So. 2d 1274, 1996 La. App. LEXIS 2230 (Sept. 27, 1996), writ of certiorari denied by La. 96-2601, 692 So. 2d 392, 1997 La. LEXIS 1663 (La. Mar. 27, 1997).

•• Imposition

••• General Overview. — Due process guarantee of La. Const. art. 1, § 2 required that defendant be given an opportunity to rebut false or invalid data of a substantial nature in a presentence report, subject to the prohibition against disclosure of confidential information contained in La. Code Crim. Proc. Ann. art. 877 and by La. Rev. Stat. Ann. § 15:574.12. State v. Richardson, 377 So. 2d 1029, 1979 La. LEXIS 7485 (Nov. 26, 1979).

•• Presentence Reports. — Sentencing court must consider that part of the motion filed by defense counsel addressing the presentence investigation report and decide what information in the presentence investigation report appellate counsel should be made privy to, if any, and then must provide this information to counsel. State v. Stogner, 866 So. 2d 397, 2004 La. App. LEXIS 248 (Feb. 18, 2004).

Defendant’s argument that he was denied the assistance of counsel at the presentencing investigatory interview was without merit because defendant did not have a right to counsel during the presentencing interview, when the Louisiana Code of Criminal Procedure did not require a presentencing investigatory report prior to sentencing and it certainly did not provide that defense counsel be present when a defendant was interviewed for such a report; both defendant and defense counsel were given an opportunity to address the trial court about the interview, and having observed defendant’s reluctance to undergo DNA testing, his lack of remorse for his offense, and his complete disinterest in the child borne of his action, the trial court imposed a sentence for defendant’s conviction of carnal knowledge of a juvenile based on his criminal history and the facts of the case as presented at trial. State v. Pete, 857 So. 2d 1107, 2003 La. App. LEXIS 2801 (Sept. 24, 2003).

Trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 877B by refusing to give defendant’s counsel access to the presentence investigation report, where defendant did not allege with any particularity that the PSI contained false information detrimental to defendant; the trial court stated the reasons upon which it based defendant’s sentence, defendant did not object to the reasons as being false, and did not ask to rebut the information. State v. Lanieu, 734 So. 2d 89, 1999 La. App. LEXIS 1091 (Apr. 1, 1999), writ denied by La. 99-1259, 750 So. 2d 962, 1999 La. LEXIS 2573 (La. Oct. 8, 1999).

Defendant’s allegation that the trial court erred by not disclosing the contents of the presentence investigation report (PSI) before sentencing and by not allowing him to rebut the report was without merit where the trial court record indicated that the PSI was made available to defendant and his attorney, that neither defendant nor his attorney timely requested to view the PSI, that defendant’s counsel did not object when the trial court mentioned allegedly false information, and that neither defendant nor his counsel attempted to traverse the PSI in any manner. State v. Johnson, 602 So. 2d 310, 1992 La. App. LEXIS 2278 (June 29, 1992).

Defendant was not required to be supplied a copy of a presentence report prior to his sentence for simple burglary, although the court could choose to advise him of the contents of the report. State v. Jones, 537 So. 2d 848, 1989 La. App. LEXIS 52 (Jan. 18, 1989).

Trial judge erred when he concluded that three aggravating factors existed that justified the sentence imposed on a defendant but refused to allow the defense counsel to view a copy of the pre-sentence investigation report with confidential information redacted. State v. Simmons, 466 So. 2d 777, 1985 La. App. LEXIS 9349 (Mar. 12, 1985).

Due process guarantee of La. Const. art. 1, § 2 required that defendant be given an opportunity to rebut false or invalid data of a substantial nature in a presentence report, subject to the prohibition against disclosure of confidential information contained in La. Code Crim. Proc. Ann. art. 877 and by La. Rev. Stat. Ann. § 15:574.12. State v. Richardson, 377 So. 2d 1029, 1979 La. LEXIS 7485 (Nov. 26, 1979).

Where the record did not show that defendant had requested the presentence report or that it contained false and prejudicial information, the court on review refused to consider the argument that defendant had been denied access to the report. State v. Boone, 364 So. 2d 978, 1978 La. LEXIS 5451 (Nov. 13, 1978), writ of certiorari denied by 444 U.S. 825, 100 S. Ct. 46, 62 L. Ed. 2d 31, 1979 U.S. LEXIS 2560 (1979).

A presentence report necessarily contains hearsay and may contain a defendant’s juvenile record; a defendant does not have any right to challenge the hearsay statements, as those statements are not the basis for a conviction, but for a determination of a proper sentence within the prescribed bounds fixed by the legislature. State v. Hamilton, 312 So. 2d 656, 1975 La. LEXIS 5080 (Apr. 24, 1975).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — We conclude that the term “courts” as used in the Act refers to all courts excluding the mayor’s court and justices of the peace. While “judicial agency refers to the district court and officers thereof ... ”, OPINION 00-212, La. Atty. Gen. Op. No. 2000-212; 2000 La. AG LEXIS 264.

Art. 878. Cruel or unusual punishment.

A sentence shall not be set aside on the ground that it inflicts cruel or unusual punishment unless the statute under which it is imposed is found unconstitutional.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Const. Art. I,§12 prohibits the infliction of cruel and unusual punishment. The above article, based upon Art. 525 of the 1928 Louisiana Code of Criminal Procedure, is designed to preclude attacks on the nature and severity of sentences imposed unless the law upon which the conviction and sentence is based is found unconstitutional. The provision has very effectively served that purpose. In State v. Vittoria, 224 La. 258, 261, 69 So. 2d 36, 37, (1953), the court stated, “The sentence imposed upon appellant was within the limits of the statute and cannot be regarded as cruel or excessive.” Similarly in State v. Gros, 208 La. 135, 23 So.2d 24 (1945), cert. denied, 326 U.S. 766, 66 S. Ct. 170, 90 L.Ed. 462 (1946), the court easily brushed aside a claim of cruel and unusual punishment, where the sentence imposed was “well within the limits of the statute under which he was convicted.” With respect to the habitual offender law (in Revised Statutes Title 15), and the heavy penalties provided in the narcotics law (R.S. 40 :981), it is important to preclude attacks on the penalties imposed under statutes which have, themselves, met the test of constitutionality.

(b) A special prohibition against a conviction operating to “work corruption of blood” and against other forfeitures and penalties not specified by law originated in R.S. of 1870,§§978, 1513, and was carried forward in the Revised Statutes of 1950 (R.S. 15 :629.6). It served no practical purpose, since only the sanctions provided by law may be imposed for violation of criminal statutes. The provision was not included in the 1928 Code of Criminal Procedure and is likewise omitted from this Code.
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CRIMINAL LAW & PROCEDURE

• Sentencing

•• Cruel & Unusual Punishment. — Sentence of second offender found guilty of simple burglary, to ten years hard labor, was in the lower end of the statutory range and was not grossly out of proportion to the severity of the crime, nor was it a purposeless and needless imposition of pain and suffering. State v. Donahue, 499 So. 2d 1280, 1986 La. App. LEXIS 8590 (Dec. 9, 1986).

• Appeals

•• Reviewability

••• General Overview. — Defendant objected to the imposition of a nine-year sentence for defendant’s conviction of simple burglary on the grounds that it was excessive in light of defendant’s age and guilty plea; however, the sentence imposed was within the statutory limits and the court could not review its length or severity. State v. Frank, 310 So. 2d 110, 1975 La. LEXIS 4311 (Mar. 31, 1975).

Art. 879. Determinate sentence required.

If a defendant who has been convicted of an offense is sentenced to imprisonment, the court shall impose a determinate sentence.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article continues the 1942 determinate sentence rule, which had replaced the indeterminate sentence provision of the 1928 Code. The indeterminate sentence rule of Art. 529 of the 1928 Code, with minimum and maximum terms of imprisonment to be stated, gave rise to confusion and inequities. Some trial judges did not understand the indeterminate sentence law and applied it incorrectly. Others did not like it and continued to impose fixed sentences. As a result, many illegal sentences were imposed and many offenders were sentenced and incarcerated without any possibility of parole. The determinate sentence provided by amended former Art. 529, coupled with a general right, under the 1942 parole law (R.S. 15:574.3), to apply for parole after serving one-third of the sentence imposed, worked much more satisfactorily.

(b) “Convicted” is defined in Art. 934(3) to mean “adjudicated guilty after a plea or after trial on the merits.”
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — Adjudicated as a third felony offender, defendant’s life sentence for distribution of marijuana was not unconstitutional considering defendant’s propensity toward illicit drug activity had not been assuaged by previous sentencing leniency; defendant presented no evidence showing his claimed unusual circumstances or that he was the “exceptional” defendant for which downward departure from the mandatory statutory minimum was required. State v. Green, 839 So. 2d 970, 2003 La. App. LEXIS 520 (Mar. 5, 2003), writ denied by La. 2003-0973, 857 So. 2d 517, 2003 La. LEXIS 3287 (La. Nov. 7, 2003).

•• Miscellaneous Offenses

••• Escape

•••• General Overview. — Because the transcript of defendant’s sentencing for simple escape showed that the trial court did not state whether his sentence was to be served with or without hard labor, his sentence was vacated on appeal. State v. Bullitts, 746 So. 2d 260, 1999 La. App. LEXIS 3001 (Nov. 3, 1999).

• Sentencing

•• Appeals

••• General Overview. — Reading of the record reflected that defendant’s sentences were indeterminate. Because defendant’s sentence was indeterminate in violation of La. Code Crim. Proc. Ann. art. 879, the case was remanded to the trial court for resentencing. State v. Lai, 902 So. 2d 550, 2005 La. App. LEXIS 1072 (Apr. 26, 2005), writ denied by La. 2005-1681, 922 So. 2d 1175, 2006 La. LEXIS 475 (La. Feb. 3, 2006).

Where defendant was convicted of armed robbery, the trial court erred by sentencing him to an indeterminate sentence of 15 years without specifying whether a sentencing enhancement was imposed for use of a firearm; the case was remanded for resentencing. State v. Weaver, 873 So. 2d 909, 2004 La. App. LEXIS 1180 (May 12, 2004).

Defendant’s sentence for his conviction of possession of cocaine, which fixed no maximum number of years to be served without eligibility for probation or parole, was vacated and remanded for resentencing, because it violated La. Code Crim. Proc. Ann. art. 879, which required the court to impose a determinate sentence. State v. Cabanas, 552 So. 2d 1040, 1989 La. App. LEXIS 2256 (Nov. 14, 1989), writ of certiorari denied by 556 So. 2d 41, 1990 La. LEXIS 39 (La. 1990).

•• Fines. — A sentencing judge’s imposition of a sentence that included restitution and a fee to be paid to the Indigent Defender program was illegal where the judge failed to set forth the amount of money to be paid; imposition of a reasonable fee did not constitute a determinate sentence. State v. Roy, 606 So. 2d 77, 1992 La. App. LEXIS 2835 (Oct. 6, 1992).

•• Guidelines

••• General Overview. — Defendant’s concurrent sentences of seven years on each count of indecent behavior with a juvenile, with all but three years suspended, did not violate La. Const. of 1974 art. 1, § 20 as excessive but nevertheless were illegal because there was no indication of how many years of the total sentence were suspended in order to create determinate sentences as required by La. Code Crim. Proc. Ann. art. 879; hence, on appeal defendant’s sentences were vacated and the case was remanded for resentencing. State v. King, 599 So. 2d 474, 1992 La. App. LEXIS 1528 (May 20, 1992).

••• Adjustments & Enhancements

•••• General Overview. — Defendant’s argument that the sentence imposed for his manslaughter conviction under former La. Rev. Stat. Ann. § 15:529 (now La. Crim. Proc. Ann. art. 879) was unconditionally harsh and excessive was without merit where § 15:529.1 literally required a life sentence at hard labor without benefit for a third felony offender with one crime of violence and defendant had a substantial record of violent criminal conduct, including two prior felonies of simple and armed robbery. State v. Thomas, 747 So. 2d 610, 1999 La. App. LEXIS 2339 (Aug. 18, 1999), writ denied by La. 1999-2806, 759 So. 2d 90, 2000 La. LEXIS 1027 (La. Apr. 7, 2000).

•••• Criminal History

••••• General Overview. — Defendant’s enhanced sentence to life in prison at hard labor following conviction of two counts of armed robbery needed to be vacated because it was not clear to which armed robbery conviction it applied; the court explained that under La. Code Crim. Proc. Ann. art. 879 a defendant needed to receive a determinate sentence for each offense upon which he was convicted. State v. Sheridan, 721 So. 2d 58, 1998 La. App. LEXIS 2878 (Oct. 14, 1998).

••••• Foreign Convictions. — Defendant’s sentence was not excessive because the sentence was within the sentencing guidelines; the mere fact that the trial court failed to admonish the defendant of his right to remain silent during the habitual offender phase did not require reversal of the defendant’s sentence because the defendant remained silent, the state proved its case and the defendant was not prejudiced. State v. Allen, 638 So. 2d 394, 1994 La. App. LEXIS 1770 (May 31, 1994).

Pursuant to former La. Rev. Stat. Ann. § 15:529.1C (now La. Code Crim. Proc. Ann. art. 879), the habitual offender statute did not apply to cases where more than five years elapsed from the expiration of the maximum sentence for one convictions and the commission of the next felony; because the State failed to prove defendant’s discharge date from custody or supervision following the Florida convictions, it was impossible to determine whether five years did not lapse between those events and the principal felony. State v. Wright, 509 So. 2d 784, 1987 La. App. LEXIS 9736 (June 16, 1987).

State failed to prove the 1975 Florida conviction of rape with the requisite record documents of conviction and sentence as provided for under former La. Rev. Stat. Ann. § 15:529.1F (now La. Code Crim. Proc. Ann. art. 879), and therefore the Florida conviction could not be used as a predicate offense to increase defendant’s punishment for the Louisiana principal offense. State v. Wright, 509 So. 2d 784, 1987 La. App. LEXIS 9736 (June 16, 1987).

••••• Prior Felonies. — Adjudicated as a third felony offender, defendant’s life sentence for distribution of marijuana was not unconstitutional considering defendant’s propensity toward illicit drug activity had not been assuaged by previous sentencing leniency; defendant presented no evidence showing his claimed unusual circumstances or that he was the “exceptional” defendant for which downward departure from the mandatory statutory minimum was required. State v. Green, 839 So. 2d 970, 2003 La. App. LEXIS 520 (Mar. 5, 2003), writ denied by La. 2003-0973, 857 So. 2d 517, 2003 La. LEXIS 3287 (La. Nov. 7, 2003).

In stating merely that defendant’s previous sentence was vacated, while enhancing one of defendant’s two sentences, the convictions for which were entered the same day, the trial court left the sentence on one of the counts indeterminate in violation of La. Code Crim. Proc. Ann. art. 879; only one count of a multi-count indictment/information can be used to enhance the penalty under La. Rev. Stat. Ann. § 15:529.1 when the convictions are entered on the same day. State v. Fish, 782 So. 2d 1087, 2001 La. App. LEXIS 37 (Jan. 30, 2001), writ denied by La. 2001-0548, 808 So. 2d 337, 2002 La. LEXIS 425 (La. Feb. 1, 2002).

Defendant’s argument that the sentence imposed for his manslaughter conviction under former La. Rev. Stat. Ann. § 15:529 (now La. Crim. Proc. Ann. art. 879) was unconditionally harsh and excessive was without merit where § 15:529.1 literally required a life sentence at hard labor without benefit for a third felony offender with one crime of violence and defendant had a substantial record of violent criminal conduct, including two prior felonies of simple and armed robbery. State v. Thomas, 747 So. 2d 610, 1999 La. App. LEXIS 2339 (Aug. 18, 1999), writ denied by La. 1999-2806, 759 So. 2d 90, 2000 La. LEXIS 1027 (La. Apr. 7, 2000).

The trial court’s sentence of defendant as a habitual offender could not be imposed after the defendant confessed to having a previous conviction because the trial court committed patent error in failing to advise the defendant that he had a right to remain silent. State v. Fox, 740 So. 2d 758, 1999 La. App. LEXIS 2113 (June 25, 1999).

Defendant who was convicted of four charges of armed robbery and sentenced as an habitual offender was entitled to resentencing because the trial court did not specify which of the four convictions was being enhanced and did not impose a separate sentence on each of the remaining three convictions. State v. Webster, 664 So. 2d 624, 1995 La. App. LEXIS 2904 (Nov. 2, 1995).

••••• Three Strikes. — Although the defendant was informed of his right to remain silent during the habitual offender phase, no reversible error occurred where the defendant did not acknowledge his prior convictions and entered a denial of the habitual offender charges. State v. Washington, 687 So. 2d 575, 1997 La. App. LEXIS 7 (Jan. 15, 1997).

•• Imposition. — Defendant’s sentence was not excessive because the sentence was within the sentencing guidelines; the mere fact that the trial court failed to admonish the defendant of his right to remain silent during the habitual offender phase did not require reversal of the defendant’s sentence because the defendant remained silent, the state proved its case and the defendant was not prejudiced. State v. Allen, 638 So. 2d 394, 1994 La. App. LEXIS 1770 (May 31, 1994).

Sentence requiring defendant to serve at least 2 years of a 20-year sentence without benefit of parole was illegally indeterminate where it did not fix a maximum number of years that had to be served without eligibility for parole. State v. Green, 468 So. 2d 1344, 1985 La. App. LEXIS 9415 (Apr. 16, 1985).

••• General Overview. — Sentence was revoked and the case was remanded for resentencing where defendant pleaded guilty to two counts, but the trial judge imposed only a single sentence for both convictions, because the trial court was required to impose a separate sentence for each separate count on which defendant was convicted. State v. Cambre, 902 So. 2d 473, 2005 La. App. LEXIS 1086 (Apr. 26, 2005), writ denied by La. 2005-1325, 918 So. 2d 1039, 2006 La. LEXIS 79 (La. Jan. 9, 2006).

Case was remanded for resentencing to allow the trial court to correct the commitment to delete the reference that the sentence should be served concurrently with any other sentence defendant was currently serving; there was a discrepancy between the commitment and the transcript, the sentence was indeterminate because the trial court did not specifically state that defendant was placed on an active probationary period, and the sentence was indeterminate because of the trial court’s statement regarding defendant paying “fees and fines to probation” make it unclear whether it was a fine or the required monthly probation fee imposed as a condition of probation. State v. Shannon, 902 So. 2d 519, 2005 La. App. LEXIS 1098 (Apr. 26, 2005).

Court rejected defendant’s claim that defendant’s sentence was indeterminate in violation of La. Code Crim. Proc. Ann. art. 879 where (1) the trial court stated that the first nine months of the seven-year sentence was concurrent to defendant’s parole violation sentence and the remaining six years and three months were consecutive to the parole violation sentence, which La. Rev. Stat. Ann. § 15:574.10 permitted, and (2) La. Code Crim. Proc. Ann. art. 883 permitted a trial judge to order a portion of a sentence be served concurrently and the remainder consecutively with another sentence. State v. Cowart, 862 So. 2d 225, 2003 La. App. LEXIS 3279 (Nov. 25, 2003).

Although the trial court considered all factors required under La. Code Crim. Proc. Ann. art. 894.1 when sentencing defendant after entering a guilty plea for robbery, conspiracy, and battery, it did not specify whether the sentences were to be served with or without hard labor, making them indeterminate, in violation of La. Code Crim. Proc. Ann. art. 879; the trial court did not advise defendant of the prescriptive period for post-conviction relief, under La. Code Crim. Proc. Ann. art. 930.8. State v. White, 799 So. 2d 1165, 2001 La. App. LEXIS 2435 (Oct. 31, 2001).

Because the transcript of defendant’s sentencing for simple escape showed that the trial court did not state whether his sentence was to be served with or without hard labor, his sentence was vacated on appeal. State v. Bullitts, 746 So. 2d 260, 1999 La. App. LEXIS 3001 (Nov. 3, 1999).

Defendant who was convicted of four charges of armed robbery and sentenced as an habitual offender was entitled to resentencing because the trial court did not specify which of the four convictions was being enhanced and did not impose a separate sentence on each of the remaining three convictions. State v. Webster, 664 So. 2d 624, 1995 La. App. LEXIS 2904 (Nov. 2, 1995).

Resentencing was necessary where the trial court failed to fix the maximum amount of time defendant might spend in prison on his consecutive sentences, as required by La. Code Crim. Proc. Ann. art. 879. State v. Hart, 397 So. 2d 518, 1981 La. LEXIS 7729 (Apr. 15, 1981).

••• Pronouncement. — Trial court’s statement that a defendant was sentenced to 20 years “without benefit,” omitting the words “of probation or suspension of sentence,” substantially complied with the sentencing directives of La. Code Crim. Proc. Ann. art. 879 and La. Rev. Stat. Ann. § 15:529.1(G), where the trial court did not affirmatively suspend any portion of the sentence or grant any probationary period. State v. Williams, 729 So. 2d 14, 1999 La. App. LEXIS 309 (Feb. 10, 1999).

Where defendant’s sentence stated that the first six months was to be served without benefit of parole, the trial court failed to impose a determinate sentence, as required by La. Code Crim. Proc. Ann. art. 879; the sentence gave no basis for determining when defendant might be eligible for parole. State v. Smith, 638 So. 2d 1212, 1994 La. App. LEXIS 2037 (June 24, 1994).

•• Restitution. — A sentencing judge’s imposition of a sentence that included restitution and a fee to be paid to the Indigent Defender program was illegal where the judge failed to set forth the amount of money to be paid; imposition of a reasonable fee did not constitute a determinate sentence. State v. Roy, 606 So. 2d 77, 1992 La. App. LEXIS 2835 (Oct. 6, 1992).

• Postconviction Proceedings

•• Parole. — Sentence requiring defendant to serve at least 2 years of a 20-year sentence without benefit of parole was illegally indeterminate where it did not fix a maximum number of years that had to be served without eligibility for parole. State v. Green, 468 So. 2d 1344, 1985 La. App. LEXIS 9415 (Apr. 16, 1985).

• Appeals

•• Remands & Remittiturs. — Where defendant was convicted of armed robbery, the trial court erred by sentencing him to an indeterminate sentence of 15 years without specifying whether a sentencing enhancement was imposed for use of a firearm; the case was remanded for resentencing. State v. Weaver, 873 So. 2d 909, 2004 La. App. LEXIS 1180 (May 12, 2004).

•• Standards of Review

••• Harmless & Invited Errors

•••• General Overview. — Although the defendant was informed of his right to remain silent during the habitual offender phase, no reversible error occurred where the defendant did not acknowledge his prior convictions and entered a denial of the habitual offender charges. State v. Washington, 687 So. 2d 575, 1997 La. App. LEXIS 7 (Jan. 15, 1997).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Parole in Louisiana: Theory and Practice. 48 Tul. L. Rev. 332 (February, 1974).


Art. 880. Credit for prior custody; limitations.

A. A defendant shall receive credit toward service of his sentence for time spent in actual custody prior to the imposition of sentence.

B. A defendant shall receive credit only for time in actual custody and only once during any calendar month when consecutive sentences are imposed.

C. No defendant shall receive credit for any time served prior to the commission of the crime.

D. A defendant shall not receive credit for time served under home incarceration.

E. A defendant shall not receive overlapping jail credit, except in the instance of concurrent sentences and then only for time spent in jail on the instant felony. (Amended by Acts 1970, No. 285, § 1; Acts 1997, No. 788, § 1, eff. Aug. 15, 1997; Acts 2006, No. 174, § 2, eff. Aug. 15, 2006; Acts 2011, No. 186, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 186 added “limitations” in the section heading; added the (A) designation; deleted the second sentence of (A), which read: “Under the provisions of this Article, no defendant shall receive more than thirty days of jail credit for any calendar month while serving a term for consecutive sentences”; and added (B) through (E).

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Article” for “Section,” as amended by Acts 2006, No. 174, § 2.

2006 Amendments. — Acts 2006, No. 174, § 1, effective August 15, 2006, added the last sentence.

COMMENTARY

Louisiana Official Revision Comments

1997. — This article makes the credit for prior custody self-operating even on a silent record. It does not change the law.

1966. — The source provision is a recent federal sentencing statute which authorizes the sentencing judge to allow credit for time spent in actual custody pending trial and sentence. It is the general rule, in the absence of special statutory authority regarding credit for pre-sentence detention, that time spent in jail awaiting trial and sentencing is not to be counted as part of the sentence. Salisbury v. Raines, 365 P.2d 568 (Okla.1961).

The fairness of allowing credit for pre-sentence incarceration is recognized by statute in several states.

CROSS REFERENCES

Louisiana Law. — Diminution of sentence for good behavior, see La. R.S. 15:571.3.

Revocation of parole for violation of condition; board panels; return to custody hearing; duration of reimprisonment and reparole after revocation; credit for time served; revocation for a technical violation, see La. R.S. 15:574.9.

JUDICIAL DECISIONS

INDEX

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Possession

•••• General Overview

•• Homicide

••• Murder

•••• General Overview

• Juvenile Offenders

•• Sentencing

••• Confinement Practices

• Sentencing

•• Alternatives

••• Home Detention

••• Probation

•••• General Overview

•• Appeals

••• General Overview

•• Corrections, Modifications & Reductions

••• General Overview

••• Clerical Errors

••• Illegal Sentences

•• Credits

•• Imposition

••• General Overview

••• Factors

•• Suspension

• Postconviction Proceedings

•• General Overview

• Appeals

•• General Overview

•• Procedures

••• Records on Appeal

•• Reversible Errors

••• General Overview

•• Reviewability

••• General Overview

•• Standards of Review

••• Plain Error

•••• General Overview

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Possession

•••• General Overview. — Defendant was entitled to credit for time served pursuant to La. Code Crim. Proc. Ann. art. 880 as to his sentence for his conviction for unlawful possession of crack cocaine within 1000 feet of a school because such credit was mandatory, rather than discretionary, and the time that he spent in custody as to that offense prior to his being convicted and sentenced had to be calculated. State v. Dennis, 753 So. 2d 296, 1999 La. App. LEXIS 3090 (Sept. 22, 1999).

•• Homicide

••• Murder

•••• General Overview. — First degree murder defendant’s sentence of life imprisonment was upheld on review, but remanded back to the trial court for amendment so that the defendant received credit toward service of his sentence for time spent in actual custody prior to the imposition of sentence. State v. Green, 651 So. 2d 435, 1995 La. App. LEXIS 509 (Mar. 1, 1995).

• Juvenile Offenders

•• Sentencing

••• Confinement Practices. — Under La. Code Crim. Proc. Ann. art. 880 a juvenile could receive credit for time spent in custody prior to the imposition of sentence, but credit could only be received for time served in secure detention; the juvenile’s time spent in protective custody awaiting placement in a treatment facility, and the time in the treatment facility was not detention custody, but rather protective custody for treatment. State ex rel. A.H., 793 So. 2d 362, 2001 La. App. LEXIS 1714 (June 27, 2001), writ denied by La. 2001-2718, 807 So. 2d 247, 2002 La. LEXIS 314 (La. Jan. 25, 2002), writ denied by La. 2001-2733, 807 So. 2d 247, 2002 La. LEXIS 315 (La. Jan. 25, 2002).

• Sentencing

•• Alternatives

••• Home Detention. — Trial court erred by not giving defendant credit for time served before trial on the charge of distributing cocaine, and defendant should have also received credit for time spent on home detention; however, no remand for correction was necessary because La. Code Crim. Proc. Ann. art. 880 was self-activating. State v. Converse, 864 So. 2d 803, 2003 La. App. LEXIS 3662 (Dec. 30, 2003), writ denied by La. 2004-0195, 876 So. 2d 74, 2004 La. LEXIS 1898 (La. June 4, 2004).

••• Probation

•••• General Overview. — Where the trial court imposed on defendant the maximum 10-year prison sentence allowed for aggravated battery but suspended the sentence and ordered imprisonment as a condition of probation, the sentence was illegal because it exposed defendant to a sentence greater than the statutory maximum; although La. Code Crim. Proc. Ann. art. 880 required that defendant be given credit for time spent in custody, art. 880 applied only to pre-sentence custody and therefore did not protect defendant from exposure to a sentence in excess of the statutory maximum. State v. Jones, 477 So. 2d 914, 1985 La. App. LEXIS 9918 (Oct. 11, 1985).

•• Appeals

••• General Overview. — Where defendant was entitled to credit for time served under La. Code Crim. Proc. Ann. art. 880, an appellate court, on its own motion, amended his sentence, pursuant to La. Code Crim. Proc. Ann. art. 882, to credit him for time served if the time defendant served before the imposition of the sentences he appealed was not credited against an unrelated sentence. State v. Eason, 850 So. 2d 1090, 2003 La. App. LEXIS 2143 (July 16, 2003).

La. Code Crim. Proc. Ann. art. 880 provided that when imposing a sentence, the court was to give a second degree murder defendant credit toward service of his sentence for time spent in actual custody prior to the imposition of the sentence, where the trial court had failed to credit time defendant had spent incarcerated prior to his sentencing. State v. Stracener, 651 So. 2d 463, 1995 La. App. LEXIS 511 (Mar. 1, 1995), writ denied by La. 97-0696, 703 So. 2d 1261, 1997 La. LEXIS 3563 (La. Nov. 7, 1997).

Where a sentencing judge did not give a defendant credit toward service of his sentence for time spent in actual custody prior to the imposition of the sentence as required by La. Code Crim. Proc. Ann. art. 880, the failure was error patent, and a Court of Appeal of Louisiana remanded the case and ordered the trial judge to amend the commitment and minute entry of the sentence to reflect that the defendant was given credit for time served. State v. Armentor, 649 So. 2d 1187, 1995 La. App. LEXIS 133 (Feb. 1, 1995), writ of certiorari denied by La. 95-0557, 657 So. 2d 1027, 1995 La. LEXIS 1814 (La. June 30, 1995).

Trial court’s failure to specify that defendant was given credit for time served prior to the execution of his sentence was patent sentencing error and required remand of the case for the trial court to amend the commitment and minute entry of the sentence. State v. Turner, 610 So. 2d 975, 1992 La. App. LEXIS 3718 (Nov. 20, 1992).

•• Corrections, Modifications & Reductions. — Trial court committed plain error in sentencing defendant by not giving defendant credit for time served in accordance with La. Code Crim. Proc. Ann. art. 880. State v. Kittlin, 695 So. 2d 1137, 1997 La. App. LEXIS 1538 (June 4, 1997).

••• General Overview. — Trial court erred by not giving defendant credit for time served before trial on the charge of distributing cocaine, and defendant should have also received credit for time spent on home detention; however, no remand for correction was necessary because La. Code Crim. Proc. Ann. art. 880 was self-activating. State v. Converse, 864 So. 2d 803, 2003 La. App. LEXIS 3662 (Dec. 30, 2003), writ denied by La. 2004-0195, 876 So. 2d 74, 2004 La. LEXIS 1898 (La. June 4, 2004).

Appellate court’s review revealed that the minutes and sentencing transcript did not show that defendant was given credit for time served and where failure to give credit for time served, which was mandated by La. Code Crim. Proc. Ann. art. 880, was error patent it could be corrected under La. Code. Crim. Proc. Ann. art. 882 without remanding for re-sentencing; defendant was entitled to credit for time served, subsequent to the commission of the instant offense, to the extent that the time served was not credited against a sentence for any other offense pursuant to La. Code Crim. Proc. Ann. art. 882. State v. Samuels, 847 So. 2d 93, 2003 La. App. LEXIS 1403 (May 14, 2003).

Trial judge erred in denying a defendant credit for time she had served on a 30-day contempt sentence imposed prior to trial because under La. Code Crim. Proc. Ann. art. 880, it was mandatory that she receive credit towards her sentence for time spent in actual custody prior to the imposition of sentence. State v. Bridgewater, 800 So. 2d 964, 2001 La. App. LEXIS 2205 (Oct. 17, 2001).

Defendant complained that the sentencing court did not give her credit for time served; the amendment to La. Code Crim. Proc. Ann. art. 880 was designed to make credit for prior custody self-operating even on a silent record, thus, there was no need for the sentencing court to reference credit for time served. State v. Young, 786 So. 2d 228, 2001 La. App. LEXIS 935 (May 9, 2001).

Even a defendant sentenced to life imprisonment was entitled to credit for time served prior to execution of sentence; failure to credit a defendant with time served was an error patent and required an amendment of sentence, pursuant to La. Code Crim. Proc. Ann. art. 880. State v. Hannon, 736 So. 2d 323, 1999 La. App. LEXIS 1608 (May 26, 1999), writ denied by La. 99-1911, 751 So. 2d 872, 1999 La. LEXIS 3463 (La. Dec. 17, 1999).

Although the allowance of credit for time served was mandatory, the allowance was automatic without the necessity or formality of the trial court having to so state, and a trial court’s giving of the credit, but failing to reflect the credit on the sentencing transcript was not reversible error. State v. Jarvis, 727 So. 2d 605, 1998 La. App. LEXIS 3773 (Dec. 28, 1998).

Pursuant to La. Code Crim. Proc. Ann. art. 880, where defendant’s conviction of distribution of cocaine was upheld; the court remanded with instructions to give defendant credit for time spent in actual custody. State v. Vigers, 670 So. 2d 403, 1996 La. App. LEXIS 263 (Jan. 31, 1996).

First degree murder defendant’s sentence of life imprisonment was upheld on review, but remanded back to the trial court for amendment so that the defendant received credit toward service of his sentence for time spent in actual custody prior to the imposition of sentence. State v. Green, 651 So. 2d 435, 1995 La. App. LEXIS 509 (Mar. 1, 1995).

La. Code Crim. Proc. Ann. art. 880 provided that when imposing a sentence, the court was to give a second degree murder defendant credit toward service of his sentence for time spent in actual custody prior to the imposition of the sentence, where the trial court had failed to credit time defendant had spent incarcerated prior to his sentencing. State v. Stracener, 651 So. 2d 463, 1995 La. App. LEXIS 511 (Mar. 1, 1995), writ denied by La. 97-0696, 703 So. 2d 1261, 1997 La. LEXIS 3563 (La. Nov. 7, 1997).

Generally, where there was a discrepancy between the minute entry and transcript, the transcript prevailed; however, because La. Code Crim. Proc. Ann. art. 880 was mandatory in nature, defendant was entitled to credit for time served despite the fact that it was not specifically stated in the transcript. State v. Kershaw, 643 So. 2d 1289, 1994 La. App. LEXIS 2408 (Sept. 14, 1994).

Appeals court gave effect to La. Code Crim. Proc. Ann. art. 880 by mandating that a second degree murder defendant receive credit toward service of his sentence, for time spent in actual custody prior to the imposition of sentence. State v. Brown, 636 So. 2d 964, 1994 La. App. LEXIS 859 (Mar. 29, 1994), writ denied sub nomine State ex rel. Brown v. Whitley, La. 94-2013, 683 So. 2d 243, 1996 La. LEXIS 3692 (La. Oct. 2, 1996).

Court amended the sentence under La. Code Crim. Proc. Ann. art. 880 to give defendant credit for time already served. State v. Beverly, 525 So. 2d 1209, 1988 La. App. LEXIS 1241 (May 16, 1988).

••• Clerical Errors. — Where the sentencing transcript, unlike the minute entry/commitment, failed to reflect that the defendant was given credit toward service of his sentence the defendant’s sentence was amended to confirm the minute entry/commitment and give the defendant credit toward service of his sentence for time spent in actual custody prior to imposition of sentence in compliance with the mandatory terms of the statute. State v. Mills, 665 So. 2d 489, 1995 La. App. LEXIS 3288 (Nov. 15, 1995), writ of certiorari denied by La. 95-3009, 671 So. 2d 924, 1996 La. LEXIS 1075 (La. Apr. 19, 1996), writ of certiorari denied by 519 U.S. 883, 117 S. Ct. 213, 136 L. Ed. 2d 147, 1996 U.S. LEXIS 5699, 65 U.S.L.W. 3263 (1996).

••• Illegal Sentences. — Sentence of defendant convicted of simple burglary which failed to give defendant credit for time served was excessive and was patent error. State v. Duncan, 667 So. 2d 1141, 1995 La. App. LEXIS 3536 (Dec. 15, 1995).

Where a defendant convicted of hit-and-run driving was not given credit for time served as required under La. Code Crim. Proc. Ann art. 880, and did not appeal the legality of his sentence, an appellate court could correct on its own initiative, pursuant to La. Code Crim. Proc. Ann. art. 882, an error that was discoverable by mere inspection of the pleadings and proceedings and without inspection of the evidence. State v. Agee, 534 So. 2d 483, 1988 La. App. LEXIS 2452 (Nov. 16, 1988), writ of certiorari denied by 540 So. 2d 326, 1989 La. LEXIS 760 (La. 1989).

•• Credits. — Trial court erred by not giving defendant credit for time served before trial on the charge of distributing cocaine, and defendant should have also received credit for time spent on home detention; however, no remand for correction was necessary because La. Code Crim. Proc. Ann. art. 880 was self-activating. State v. Converse, 864 So. 2d 803, 2003 La. App. LEXIS 3662 (Dec. 30, 2003), writ denied by La. 2004-0195, 876 So. 2d 74, 2004 La. LEXIS 1898 (La. June 4, 2004).

Where defendant was entitled to credit for time served under La. Code Crim. Proc. Ann. art. 880, an appellate court, on its own motion, amended his sentence, pursuant to La. Code Crim. Proc. Ann. art. 882, to credit him for time served if the time defendant served before the imposition of the sentences he appealed was not credited against an unrelated sentence. State v. Eason, 850 So. 2d 1090, 2003 La. App. LEXIS 2143 (July 16, 2003).

Appellate court’s review revealed that the minutes and sentencing transcript did not show that defendant was given credit for time served and where failure to give credit for time served, which was mandated by La. Code Crim. Proc. Ann. art. 880, was error patent it could be corrected under La. Code. Crim. Proc. Ann. art. 882 without remanding for re-sentencing; defendant was entitled to credit for time served, subsequent to the commission of the instant offense, to the extent that the time served was not credited against a sentence for any other offense pursuant to La. Code Crim. Proc. Ann. art. 882. State v. Samuels, 847 So. 2d 93, 2003 La. App. LEXIS 1403 (May 14, 2003).

Trial judge erred in denying a defendant credit for time she had served on a 30-day contempt sentence imposed prior to trial because under La. Code Crim. Proc. Ann. art. 880, it was mandatory that she receive credit towards her sentence for time spent in actual custody prior to the imposition of sentence. State v. Bridgewater, 800 So. 2d 964, 2001 La. App. LEXIS 2205 (Oct. 17, 2001).

Credit for time served is self-executing under La. Code Crim. Proc. Ann. art. 880. State v. McCurtis, 769 So. 2d 150, 2000 La. App. LEXIS 2185 (Sept. 27, 2000), writ denied in part by, remanded by La. 2000-3080, 800 So. 2d 862, 2001 La. LEXIS 3677 (La. Nov. 2, 2001).

While the failure to credit defendant with time served was an error patent and required an amendment of his sentence, the commitment paper revealed that defendant received credit for all time served; thus, the Louisiana Department of Corrections was directed to credit defendant with the time served. State v. Dunn, 769 So. 2d 673, 2000 La. App. LEXIS 2492 (Sept. 13, 2000), writ denied by La. 2000-3005, 799 So. 2d 1149, 2001 La. LEXIS 3907 (La. Oct. 26, 2001), writ denied by La. 2000-3035, 799 So. 2d 1149, 2001 La. LEXIS 3909 (La. Oct. 26, 2001).

Because credit for time served is self-executing, there was no need for an appellate court to amend defendant’s sentence for armed robbery to reflect defendant’s credit for time served. State v. Barber, 749 So. 2d 917, 1999 La. App. LEXIS 3710 (Dec. 30, 1999), writ denied by La. 2000-0519, 775 So. 2d 441, 2000 La. LEXIS 3321 (La. Nov. 27, 2000).

Trial court was not required to inform defendant that that he was being given credit for time served. State v. Brooks, 745 So. 2d 129, 1999 La. App. LEXIS 2987 (Oct. 20, 1999), writ denied by La. 1999-3504, 762 So. 2d 1102, 2000 La. LEXIS 1487 (La. May 26, 2000).

La. Code Crim. Proc. Ann. art. 880 provides that a defendant shall receive credit toward service of his sentence for time spent in actual custody prior to the imposition of sentence. State v. Dennis, 753 So. 2d 296, 1999 La. App. LEXIS 3090 (Sept. 22, 1999).

Even a defendant sentenced to life imprisonment was entitled to credit for time served prior to execution of sentence; failure to credit a defendant with time served was an error patent and required an amendment of sentence, pursuant to La. Code Crim. Proc. Ann. art. 880. State v. Hannon, 736 So. 2d 323, 1999 La. App. LEXIS 1608 (May 26, 1999), writ denied by La. 99-1911, 751 So. 2d 872, 1999 La. LEXIS 3463 (La. Dec. 17, 1999).

Failure of the trial court to give credit for time served requires no corrective measures where La. Code Crim. Proc. Ann. art. 880, as amended (1997) makes credit for time served self-operating even on a silent record. State v. Pascual, 735 So. 2d 98, 1999 La. App. LEXIS 839 (Mar. 30, 1999).

When sentencing defendant for driving while intoxicated the trial court improperly failed to give defendant credit for time spent in actual custody prior to the imposition of sentence. State v. Minnifield, 727 So. 2d 1207, 1999 La. App. LEXIS 33 (Jan. 20, 1999), writ denied by La. 99-0516, 745 So. 2d 19, 1999 La. LEXIS 1855 (La. June 18, 1999).

Trial court erred by not giving defendants credit for time spent in actual custody prior to the imposition of their sentence for attempted armed robbery. State v. Gass, 728 So. 2d 896, 1999 La. App. LEXIS 42 (Jan. 20, 1999), remanded by La. App. 31976, 741 So. 2d 112, 1999 La. App. LEXIS 1315 (La.App. 2 Cir. May 5, 1999).

Under La. Code Crim. Proc. Ann. art. 880, a trial court was required to give defendant credit toward service of his life sentence for time spent in actual custody prior to the imposition of sentence. State v. Guillory, 715 So. 2d 400, 1998 La. App. LEXIS 363 (Mar. 11, 1998), writ denied by La. 98-0955, 726 So. 2d 17, 1998 La. LEXIS 2930 (La. Oct. 9, 1998).

Pursuant to La. Code Crim. Proc. Ann. art. 880, the court amended defendant’s sentence to award him credit for time he actually spent in custody, if any, prior to the execution of his sentence. State v. Hammond, 704 So. 2d 1281, 1998 La. App. LEXIS 3 (Jan. 7, 1998), writ denied by La. 98-0374, 720 So. 2d 679, 1998 La. LEXIS 1951 (La. June 5, 1998).

The amendment of La. Code Crim. Proc. Ann. art. 880 is designed to make the credit for prior custody self-operating even on a silent record. State v. Brown, 702 So. 2d 744, 1997 La. App. LEXIS 2309 (Sept. 24, 1997), writ denied by La. 97-2549, 709 So. 2d 703, 1998 La. LEXIS 413 (La. Jan. 30, 1998).

Under La. Code Crim. Proc. Ann. art. 880, allowance of credit for time served is mandatory. State v. Crochet, 693 So. 2d 1300, 1997 La. App. LEXIS 1432 (May 9, 1997), writ denied by La. 97-1547, 703 So. 2d 1305, 1997 La. LEXIS 3631 (La. Nov. 21, 1997).

Trial court’s failure to note in the transcript of the multiple bill proceeding that it granted credit for time served with regard to defendant’s enhanced sentence was not reversible error and was corrected by an instruction to the trial court to amend the record to reflect proper compliance with La. Code Crim. Proc. Ann. art. 880. State v. Jackson, 694 So. 2d 440, 1997 La. App. LEXIS 996 (Apr. 9, 1997), writ denied by La. 97-1050, 703 So. 2d 609, 1997 La. LEXIS 3209 (La. Oct. 13, 1997), writ denied by La. 97-1255, 703 So. 2d 612, 1997 La. LEXIS 3221 (La. Oct. 13, 1997), writ denied by La. 2004-0264, 896 So. 2d 991, 2005 La. LEXIS 711 (La. Mar. 18, 2005).

A trial court violated La. Code Crim. Proc. Ann. art. 880 when it imposed a sentence on a defendant convicted of manslaughter without giving him credit toward his sentence for time spent in actual custody prior to the imposition of the sentence. State v. Johnson, 687 So. 2d 524, 1996 La. App. LEXIS 3062 (Dec. 26, 1996).

Court amended defendant’s sentence to reflect his credit for time served before the execution of his sentence pursuant to La. Code Crim. Proc. Ann. art. 880, which required the court to give credit for time served. State v. Hampton, 687 So. 2d 505, 1996 La. App. LEXIS 2930 (Dec. 11, 1996), writ of certiorari denied by La. 97-0016, 693 So. 2d 766, 1997 La. LEXIS 1657 (La. May 9, 1997).

Although defendant was sentenced to the mandatory term of life in prison without parole for the second-degree murder of her husband, the court reversed, remanded, and ordered the trial court to amend the commitment and minute entry to reflect that defendant was given credit for time served, in accordance with La. Code Crim. Proc. Ann. art. 880. State v. Dugas, 683 So. 2d 1253, 1996 La. App. LEXIS 2350 (Oct. 9, 1996), writ of certiorari denied by La. 96-2652, 692 So. 2d 417, 1997 La. LEXIS 1166 (La. Apr. 4, 1997).

Although the trial court failed to give the defendant credit for time served, the court was not required to vacate the defendant’s sentence; the court amended the sentence. State v. Chapman, 683 So. 2d 1236, 1996 La. App. LEXIS 2393 (Oct. 9, 1996), writ of certiorari denied by La. 97-0583, 700 So. 2d 505, 1997 La. LEXIS 2597 (La. Sept. 5, 1997).

Trial court committed plain error under La. Code Crim. Proc. Ann. art. 920, where the trial court did not give defendant credit for time served as required by La. Code Crim. Proc. Ann. art. 880. State v. Walker, 677 So. 2d 532, 1996 La. App. LEXIS 1250 (June 5, 1996), writ of certiorari denied by La. 96-1767, 684 So. 2d 924, 1996 La. LEXIS 3517 (La. Dec. 6, 1996).

La. Code Crim. Proc. art. 880 provides that when imposing sentence the court shall give the defendant credit toward service of his sentence for time spent in actual custody prior to the imposition of sentence; where the record indicated the trial court did not do so, the court amended the sentence to reflect that the defendant was given credit for time served prior to the execution of the sentence. State v. Wilson, 677 So. 2d 471, 1996 La. App. LEXIS 1038 (May 8, 1996), writ of certiorari denied by La. 96-1893, 699 So. 2d 49, 1997 La. LEXIS 2375 (La. Aug. 27, 1997).

A trial court erred when it failed to give defendant, who was convicted of second-degree murder, credit for time served as required by La. Code Crim. Proc. Ann. art. 880. State v. Jones, 677 So. 2d 493, 1996 La. App. LEXIS 1040 (May 8, 1996).

In a conviction for second degree murder, it was error under La. Code Crim. Proc. Ann. arts. 880 and 920 for the trial court to have failed to give defendant credit toward service of his sentence for time spent in actual custody prior to the imposition of sentence. State v. Campbell, 673 So. 2d 1061, 1996 La. App. LEXIS 530 (Mar. 13, 1996), writ of certiorari denied by La. 96-1785, 685 So. 2d 140, 1997 La. LEXIS 135 (La. Jan. 10, 1997), reversed by, remanded by 523 U.S. 392, 118 S. Ct. 1419, 140 L. Ed. 2d 551, 1998 U.S. LEXIS 2787, 66 U.S.L.W. 4258, 11 Fla. L. Weekly Fed. S 466, 98 Cal. Daily Op. Service 2945, 1998 Colo. J. C.A.R. 1950, 98 D.A.R. 4026, 172 A.L.R. Fed. 597 (1998).

Where the trial court that sentenced defendant for possession of marijuana failed to grant defendant credit for time served, the court amended the judgment to grant such credit. State v. Braquet, 694 So. 2d 288, 1996 La. App. LEXIS 79 (Jan. 17, 1996).

Defendants were not entitled to a new sentence where the trial court failed to give the defendants credit for time served; the appellate court had the authority to simply give the defendants credit for the time served. State v. Lopez, 666 So. 2d 1200, 1995 La. App. LEXIS 3478 (Dec. 27, 1995).

Sentence of defendant convicted of simple burglary which failed to give defendant credit for time served was excessive and was patent error. State v. Duncan, 667 So. 2d 1141, 1995 La. App. LEXIS 3536 (Dec. 15, 1995).

An examination of the record for errors patent revealed that the defendant was not given credit toward service of his sentence for time spent in actual custody prior to the imposition of sentence as required by La. Code Crim. Proc. Ann. art. 880. Defendant’s sentence therefore was amended to reflect that the defendant was given credit for time served prior to the execution of the sentence pursuant to La. Code Crim. Proc.Ann. art. 882(A). State v. Johnson, 664 So. 2d 766, 1995 La. App. LEXIS 3407 (Dec. 6, 1995), writ of certiorari denied by La. 96-0082, 670 So. 2d 1236, 1996 La. LEXIS 992 (La. Mar. 29, 1996).

Pursuant to La. Code Crim. Proc. Ann. art. 880, defendant was entitled to credit for time served. State v. Broussard, 664 So. 2d 835, 1995 La. App. LEXIS 3412 (Dec. 6, 1995), modified by La. 96-1796, 692 So. 2d 1024, 1997 La. LEXIS 571 (La. Apr. 8, 1997).

Where victim testified that the defendant touched her chest and vagina, and rubbed against her, the court held that the evidence was sufficient to support the defendant’s conviction for sexual battery under La. Rev. Stat. ann. § 14:43.1; the court, however, amended the defendant’s sentence to allow credit for time served in accordance with La. Code Crim. Proc. Ann. arts. 880, 882. State v. Guidry, 664 So. 2d 698, 1995 La. App. LEXIS 2900 (Nov. 2, 1995).

On error patent review, the fact that the minute entry and the commitment form indicated that defendant was to be given credit for time served while the transcript did not indicate that he was actually given credit was not reversible error. State v. Castillo, 663 So. 2d 784, 1995 La. App. LEXIS 3086 (Oct. 18, 1995).

Trial court committed patent error by failing to give defendant credit for time spent in jail while awaiting trial; La. Code Crim. Proc. Ann. art. 882 required that the case be remanded to allow the entry to show that defendant was given credit for time served. State v. Dunbar, 657 So. 2d 429, 1995 La. App. LEXIS 1408 (May 31, 1995).

A patent sentencing error occurred when a trial court, in imposing a sentence on a defendant convicted of distributing cocaine, failed to give the defendant credit for time spent in actual custody prior to sentencing, as mandatorily required under La. Code Crim. Proc. Ann. art. 880. State v. Robinson, 655 So. 2d 517, 1995 La. App. LEXIS 1343 (May 5, 1995).

Where defendant was convicted of second degree murder and sentenced to life imprisonment at hard labor without benefit of parole, probation or suspension of sentence, the conviction was proper; defendant received credit for time served previously. State v. Darjean, 653 So. 2d 812, 1995 La. App. LEXIS 830 (Apr. 5, 1995).

Where defendant was convicted of second degree murder, defendant was entitled to credit for time served even though he received a life sentence. State v. Pierre, 653 So. 2d 798, 1995 La. App. LEXIS 828 (Apr. 5, 1995), writ denied by La. 96-0020, 692 So. 2d 442, 1997 La. LEXIS 1122 (La. Apr. 18, 1997).

Defendant was entitled to resentencing because the trial court failed to give her credit for time served as required by La. Code Crim. Proc. Ann. art. 880. State v. Hodges, 651 So. 2d 487, 1995 La. App. LEXIS 505 (Mar. 1, 1995).

Where a sentencing judge did not give a defendant credit toward service of his sentence for time spent in actual custody prior to the imposition of the sentence as required by La. Code Crim. Proc. Ann. art. 880, the failure was error patent, and a Court of Appeal of Louisiana remanded the case and ordered the trial judge to amend the commitment and minute entry of the sentence to reflect that the defendant was given credit for time served. State v. Armentor, 649 So. 2d 1187, 1995 La. App. LEXIS 133 (Feb. 1, 1995), writ of certiorari denied by La. 95-0557, 657 So. 2d 1027, 1995 La. LEXIS 1814 (La. June 30, 1995).

Because La. Code Crim. Proc. Ann. art. 880 was mandatory in nature, defendant was entitled to credit for time served in actual custody. State v. Manson, 650 So. 2d 327, 1995 La. App. LEXIS 36 (Jan. 18, 1995).

District court erred under La. Code Crim. Proc. Ann. art. 880 by not giving defendant credit for time already served. State v. Searile, 643 So. 2d 455, 1994 La. App. LEXIS 2640 (Oct. 5, 1994).

Defendants appealed their convictions and sentences for possession of marijuana with intent to distribute, but failed to argue on appeal that they deserved credit against their sentences for time served; the appellate court used La. Code Crim. Proc. Ann. art. 920 to review an error that was discoverable by a mere inspection of the pleadings and proceedings to hold that under art. 880, the trial court should have given defendants credit toward service of their sentences for time spent in actual custody prior to the imposition of their sentences. State v. Reynaga, 643 So. 2d 431, 1994 La. App. LEXIS 2649 (Oct. 5, 1994).

Generally, where there was a discrepancy between the minute entry and transcript, the transcript prevailed; however, because La. Code Crim. Proc. Ann. art. 880 was mandatory in nature, defendant was entitled to credit for time served despite the fact that it was not specifically stated in the transcript. State v. Kershaw, 643 So. 2d 1289, 1994 La. App. LEXIS 2408 (Sept. 14, 1994).

Trial court violated La. Code Crim. Proc. Ann. art. 880 when it failed to credit defendant with time served in actual custody prior to the imposition of the sentence. State v. Humphrey, 638 So. 2d 698, 1994 La. App. LEXIS 1688 (June 8, 1994).

Defendant’s sentence was amended to comply with the mandatory requirement that he be given credit for the time spent in actual custody prior to the imposition of sentence. State v. Bradham, 638 So. 2d 428, 1994 La. App. LEXIS 1786 (May 31, 1994).

Although the court affirmed defendant’s sentence to 60 years’ confinement at hard labor for his convictions for 19 counts of simple burglary of an inhabited dwelling and 6 counts of simple burglary, the court reversed, remanded, and ordered the trial court to amend the commitment and minute entry of sentencing to reflect credit for the time defendant had served prior to his conviction, in accordance with La. Code Crim. Proc. Ann. art. 880. State v. Williams, 638 So. 2d 665, 1994 La. App. LEXIS 1738 (May 20, 1994).

Pursuant to La. Code Crim. Proc. Ann. art. 880, the court ordered that defendant’s sentence be amended to give credit for time served because the transcript did not reflect that he had been given such credit. State v. Kennedy, 631 So. 2d 1195, 1994 La. App. LEXIS 123 (Jan. 25, 1994).

Trial court’s failure to credit defendant with time served as required by La. Code Crim. Proc. Ann. art. 880 was error patent. State v. Heredia, 631 So. 2d 68, 1994 La. App. LEXIS 43 (Jan. 19, 1994).

Under La. Code Crim. Proc. Ann. art. 880, defendant was entitled to credit for time served because such credit was mandatory. State v. Alas, 622 So. 2d 836, 1993 La. App. LEXIS 2662 (July 27, 1993), writ of certiorari denied by 629 So. 2d 397, 1993 La. LEXIS 3365 (La. 1993).

Under La. Code Crim. Proc. Ann. art. 880, an allowance of credit for time spent in actual custody prior to sentencing is mandatory. State v. Holliday, 623 So. 2d 127, 1993 La. App. LEXIS 2555 (July 2, 1993), writ of certiorari denied by 629 So. 2d 358, 1993 La. LEXIS 3141 (La. 1993).

When imposing sentence, the court shall give credit for time spent in actual custody, and failure to do so is error patent. State v. Green, 614 So. 2d 758, 1993 La. App. LEXIS 745 (Feb. 24, 1993).

Even though defendant was sentenced for second degree murder and armed robbery to consecutive prison sentences of life and 125 years without parole, the trial court’s failure to credit defendant with time served prior to sentencing was patent error under La. Code Crim. Proc. Ann. art. 880. State v. Williams, 610 So. 2d 991, 1992 La. App. LEXIS 3713 (Nov. 23, 1992).

Trial court’s failure to specify that defendant was given credit for time served prior to the execution of his sentence was patent sentencing error and required remand of the case for the trial court to amend the commitment and minute entry of the sentence. State v. Turner, 610 So. 2d 975, 1992 La. App. LEXIS 3718 (Nov. 20, 1992).

Sentence imposed for defendant’s conviction for violating La. Rev. Stat. Ann. §§ 40:981.3 and 40:967 was amended to give defendant credit for time served. State v. Brown, 606 So. 2d 586, 1992 La. App. LEXIS 3032 (Oct. 14, 1992), writ of certiorari denied by La. 92-2945, 630 So. 2d 786, 1994 La. LEXIS 264 (La. Jan. 28, 1994).

Patent sentencing error occurred when the trial court failed to specify credit toward service of the defendant’s sentence for time spent in actual custody prior to imposition of sentence. State v. Mickey, 604 So. 2d 675, 1992 La. App. LEXIS 2274 (June 29, 1992), writ of certiorari denied by 610 So. 2d 795, 1993 La. LEXIS 9 (La. 1993).

Trial court erred in sentencing the criminal defendant, where the court failed to provide the criminal defendant a credit for time served as required by La. Code Crim. P. art. 880. State v. Harris, 601 So. 2d 775, 1992 La. App. LEXIS 1782 (May 22, 1992).

Trial court erred in imposing a sentence upon the criminal defendant without providing him a credit for time served as required by La. Code Crim. P. art. 880. State v. Harris, 601 So. 2d 779, 1992 La. App. LEXIS 1783 (May 22, 1992).

Generally, where there are discrepancies between the minute entry and transcript, the transcript prevails. However, La. Code Crim. Proc. Ann. art. 880 mandates that the court, when it imposes sentence shall give a defendant credit for time served. Since La. Code Crim. Proc. Ann. art. 880 is mandatory in its language, the defendant must be given credit for time served, despite the fact that it is not specifically stated in the transcript. State v. Lagarde, 595 So. 2d 783, 1992 La. App. LEXIS 557 (Feb. 25, 1992).

Allowance for time served prior to execution of sentence was mandatory under La. Code Crim. Proc. Ann. art. 880 and a trial court’s failure to specify credit for time served in the appellate record constituted patent error. State v. Tenner, 593 So. 2d 1317, 1991 La. App. LEXIS 3660 (Dec. 27, 1991).

Where the sentences did not reflect credit to defendant for time served, but this deficiency was not assigned as error, it constituted a patent error in that it was an error discovered by mere inspection of the proceedings without inspection of the evidence. State v. Conway, 588 So. 2d 1369, 1991 La. App. LEXIS 2810 (Oct. 30, 1991), writ of certiorari denied by 610 So. 2d 797, 1993 La. LEXIS 3 (La. 1993).

Where the defendant had the specific intent to kill the police officer per La. Rev. Stat. Ann. §§ 14:27, 14:30, his sentence was not excessive where the trial court took cognizance of the criteria of La. Code Crim. Proc. Ann. art. 894.1, and the sentence did not shock one’s sense of justice as set forth in La. Const. art. I, § 20; yet La. Code Crim. Proc. Ann. art. 880 required that defendant receive credit for time spent in actual custody prior to imposition of sentence, and where the trial court did not allow such credit, the appellate court could correct an illegal sentence on review as per La. Code Crim. Proc Ann. art. 882(A). State v. Rubin, 588 So. 2d 1289, 1991 La. App. LEXIS 2813 (Oct. 30, 1991).

Pursuant to La. Code Crim. Proc. Ann. art. 920(2), the court’s review of the record showed that the trial court committed patent error, where the trial court failed to specify credit for time served as required by La. Code Crim. Proc. Ann. art. 880 when defendant was sentenced for sexual battery. State v. Greer, 572 So. 2d 1166, 1990 La. App. LEXIS 2964 (Dec. 18, 1990).

There was patent error in a failure to give a defendant credit on his sentence for time spent in custody prior to the imposition of sentence as required by La. Code Crim. Proc. Ann. art. 880, so a Court of Appeal of Louisiana corrected the error by amending the sentence accordingly. State v. Tolliver, 556 So. 2d 166, 1990 La. App. LEXIS 108 (Jan. 17, 1990).

Word “shall” in La. Code Crim. Proc. Ann. art. 880 mandates a credit for time served while the case is pending. State v. Green, 546 So. 2d 348, 1989 La. App. LEXIS 1339 (June 28, 1989).

Although a Court of Appeal of Louisiana found two patent errors on review of a criminal conviction, neither required reversal; the trial court’s failure, without a waiver, to wait 24 hours before sentencing was harmless, and the appellate court corrected the defendant’s sentence to give him credit for time served. State v. Isaac, 544 So. 2d 531, 1989 La. App. LEXIS 976 (May 10, 1989).

Defendant’s sentence for simple robbery was not excessive because it was well within the maximum sentencing range and the district court clearly articulated its reasons for imposing sentence, but the sentence was amended to give defendant credit for time served prior to sentencing. State v. Isaac, 542 So. 2d 651, 1989 La. App. LEXIS 673 (Apr. 12, 1989).

On review for errors patent pursuant to La. Code Crim. Proc. Ann. art. 920, the court found two errors patent, the first being the lack on the indictment of a numerical citation of the statute defendant was charged with violating, as required by La. Code Crim. Proc. Ann. art. 464, and the second being the trial court’s failure in sentencing defendant to give him credit for time served, as required by La. Code Crim. Proc. Ann. art. 880; however, defendant’s conviction was affirmed because the indictment stated essential facts of the crime charged so as to avoid surprising defendant and the sentence was ordered to be corrected on remand. State v. McDowell, 538 So. 2d 754, 1989 La. App. LEXIS 262 (Feb. 15, 1989).

Trial court was required to correct its order because it failed to give defendant credit against her sentence for time served as required by La. Code Crim. Proc. Ann. art. 880. State v. Rosales, 537 So. 2d 850, 1989 La. App. LEXIS 95 (Jan. 18, 1989).

Where a defendant convicted of hit-and-run driving was not given credit for time served as required under La. Code Crim. Proc. Ann art. 880, and did not appeal the legality of his sentence, an appellate court could correct on its own initiative, pursuant to La. Code Crim. Proc. Ann. art. 882, an error that was discoverable by mere inspection of the pleadings and proceedings and without inspection of the evidence. State v. Agee, 534 So. 2d 483, 1988 La. App. LEXIS 2452 (Nov. 16, 1988), writ of certiorari denied by 540 So. 2d 326, 1989 La. LEXIS 760 (La. 1989).

Trial judge erred by not indicating that defendant was given credit for any time served prior to sentencing, in violation of La. Code Crim. Proc. Ann. art. 880. State v. Silvestri, 532 So. 2d 925, 1988 La. App. LEXIS 2093 (Oct. 12, 1988).

Under La. Code Crim. Proc. Ann. art. 880, a prisoner is automatically entitled to good time credit for time served prior to imposition of the sentence; however, a prisoner is not entitled to earn good time credit for serving this pre-conviction time. Clement v. Jones, 466 So. 2d 492, 1985 La. App. LEXIS 8294 (Feb. 26, 1985), writ of certiorari denied by 474 So. 2d 943, 1985 La. LEXIS 9564 (La. 1985).

Inmate’s writ application was granted to determine whether he was entitled to credit for time served which was due but was being denied to him; because several conflicting reports were given to a court as to the amount of time the inmate had served before imposition of sentence, an evidentiary hearing was required to determine whether he was entitled to additional credit. State ex rel. Stevens v. Dees, 379 So. 2d 727, 1979 La. LEXIS 7484 (Nov. 26, 1979).

Trial court erred by failing to allow defendant credit for time spent in the custody on the present charge prior to the imposition of sentence as permitted by La. Code Crim. Proc. Ann. art. 880. State v. Washington, 363 So. 2d 509, 1978 La. LEXIS 6754 (Oct. 9, 1978).

Minutes of the trial proceeding failed to show that the trial judge, in imposing sentence, gave defendant credit toward service of his sentence for time spent in actual custody, if any, prior to the imposition of sentence. State v. Jones, 341 So. 2d 3, 1976 La. LEXIS 5014 (Dec. 22, 1976).

Where defendant, who spent time in a parish jail between his conviction and the imposition of sentence, was sentenced before 1970 La. Acts 285, amending La. Code Crim. Proc. Ann. art. 880, became effective, the trial judge had discretion to not give him credit for the time served, and the amendment did not apply retroactively to entitle defendant to credit for the time served. State v. Williams, 262 LA. 769, 264 So. 2d 638, 1972 La. LEXIS 4993 (June 29, 1972).

•• Imposition. — A trial court violated La. Code Crim. Proc. Ann. art. 880 when it imposed a sentence on a defendant convicted of manslaughter without giving him credit toward his sentence for time spent in actual custody prior to the imposition of the sentence. State v. Johnson, 687 So. 2d 524, 1996 La. App. LEXIS 3062 (Dec. 26, 1996).

Trial judge erred by not indicating that defendant was given credit for any time served prior to sentencing, in violation of La. Code Crim. Proc. Ann. art. 880. State v. Silvestri, 532 So. 2d 925, 1988 La. App. LEXIS 2093 (Oct. 12, 1988).

••• General Overview. — Where a trial judge failed to comply with La. Code Crim. Proc. Ann. art. 880 and 930.8, a Court of Appeal, after affirming a defendant’s conviction, remanded with instructions to the trial court to comply. State v. Rice, 657 So. 2d 481, 1995 La. App. LEXIS 1456 (June 7, 1995).

First degree murder defendant’s sentence of life imprisonment was upheld on review, but remanded back to the trial court for amendment so that the defendant received credit toward service of his sentence for time spent in actual custody prior to the imposition of sentence. State v. Green, 651 So. 2d 435, 1995 La. App. LEXIS 509 (Mar. 1, 1995).

Trial court violated La. Code Crim. Proc. Ann. art. 880 when it failed to credit defendant with time served in actual custody prior to the imposition of the sentence. State v. Humphrey, 638 So. 2d 698, 1994 La. App. LEXIS 1688 (June 8, 1994).

Appeals court gave effect to La. Code Crim. Proc. Ann. art. 880 by mandating that a second degree murder defendant receive credit toward service of his sentence, for time spent in actual custody prior to the imposition of sentence. State v. Brown, 636 So. 2d 964, 1994 La. App. LEXIS 859 (Mar. 29, 1994), writ denied sub nomine State ex rel. Brown v. Whitley, La. 94-2013, 683 So. 2d 243, 1996 La. LEXIS 3692 (La. Oct. 2, 1996).

Where the defendant had the specific intent to kill the police officer per La. Rev. Stat. Ann. §§ 14:27, 14:30, his sentence was not excessive where the trial court took cognizance of the criteria of La. Code Crim. Proc. Ann. art. 894.1, and the sentence did not shock one’s sense of justice as set forth in La. Const. art. I, § 20; yet La. Code Crim. Proc. Ann. art. 880 required that defendant receive credit for time spent in actual custody prior to imposition of sentence, and where the trial court did not allow such credit, the appellate court could correct an illegal sentence on review as per La. Code Crim. Proc Ann. art. 882(A). State v. Rubin, 588 So. 2d 1289, 1991 La. App. LEXIS 2813 (Oct. 30, 1991).

Although a Court of Appeal of Louisiana found two patent errors on review of a criminal conviction, neither required reversal; the trial court’s failure, without a waiver, to wait 24 hours before sentencing was harmless, and the appellate court corrected the defendant’s sentence to give him credit for time served. State v. Isaac, 544 So. 2d 531, 1989 La. App. LEXIS 976 (May 10, 1989).

••• Factors. — The trial court committed error patent when it failed to grant defendant credit for time served as required under La. Code Crim. Proc. Ann. art. 880; thus the case was remanded for the trial court to grant the credit. State v. Clark, 643 So. 2d 463, 1994 La. App. LEXIS 2597 (Oct. 5, 1994).

There was patent error in a failure to give a defendant credit on his sentence for time spent in custody prior to the imposition of sentence as required by La. Code Crim. Proc. Ann. art. 880, so a Court of Appeal of Louisiana corrected the error by amending the sentence accordingly. State v. Tolliver, 556 So. 2d 166, 1990 La. App. LEXIS 108 (Jan. 17, 1990).

•• Suspension. — Where the trial court imposed on defendant the maximum 10-year prison sentence allowed for aggravated battery but suspended the sentence and ordered imprisonment as a condition of probation, the sentence was illegal because it exposed defendant to a sentence greater than the statutory maximum; although La. Code Crim. Proc. Ann. art. 880 required that defendant be given credit for time spent in custody, art. 880 applied only to pre-sentence custody and therefore did not protect defendant from exposure to a sentence in excess of the statutory maximum. State v. Jones, 477 So. 2d 914, 1985 La. App. LEXIS 9918 (Oct. 11, 1985).

• Postconviction Proceedings

•• General Overview. — Failure of the trial court to give credit for time served requires no corrective measures where La. Code Crim. Proc. Ann. art. 880, as amended (1997) makes credit for time served self-operating even on a silent record. State v. Pascual, 735 So. 2d 98, 1999 La. App. LEXIS 839 (Mar. 30, 1999).

Where a trial judge failed to comply with La. Code Crim. Proc. Ann. art. 880 and 930.8, a Court of Appeal, after affirming a defendant’s conviction, remanded with instructions to the trial court to comply. State v. Rice, 657 So. 2d 481, 1995 La. App. LEXIS 1456 (June 7, 1995).

• Appeals

•• General Overview. — There was patent error in a failure to give a defendant credit on his sentence for time spent in custody prior to the imposition of sentence as required by La. Code Crim. Proc. Ann. art. 880, so a Court of Appeal of Louisiana corrected the error by amending the sentence accordingly. State v. Tolliver, 556 So. 2d 166, 1990 La. App. LEXIS 108 (Jan. 17, 1990).

•• Procedures

••• Records on Appeal. — Allowance for time served prior to execution of sentence was mandatory under La. Code Crim. Proc. Ann. art. 880 and a trial court’s failure to specify credit for time served in the appellate record constituted patent error. State v. Tenner, 593 So. 2d 1317, 1991 La. App. LEXIS 3660 (Dec. 27, 1991).

•• Reversible Errors

••• General Overview. — Trial court’s failure to note in the transcript of the multiple bill proceeding that it granted credit for time served with regard to defendant’s enhanced sentence was not reversible error and was corrected by an instruction to the trial court to amend the record to reflect proper compliance with La. Code Crim. Proc. Ann. art. 880. State v. Jackson, 694 So. 2d 440, 1997 La. App. LEXIS 996 (Apr. 9, 1997), writ denied by La. 97-1050, 703 So. 2d 609, 1997 La. LEXIS 3209 (La. Oct. 13, 1997), writ denied by La. 97-1255, 703 So. 2d 612, 1997 La. LEXIS 3221 (La. Oct. 13, 1997), writ denied by La. 2004-0264, 896 So. 2d 991, 2005 La. LEXIS 711 (La. Mar. 18, 2005).

Trial court committed patent error by failing to give defendant credit for time spent in jail while awaiting trial; La. Code Crim. Proc. Ann. art. 882 required that the case be remanded to allow the entry to show that defendant was given credit for time served. State v. Dunbar, 657 So. 2d 429, 1995 La. App. LEXIS 1408 (May 31, 1995).

•• Reviewability

••• General Overview. — Defendants appealed their convictions and sentences for possession of marijuana with intent to distribute, but failed to argue on appeal that they deserved credit against their sentences for time served; the appellate court used La. Code Crim. Proc. Ann. art. 920 to review an error that was discoverable by a mere inspection of the pleadings and proceedings to hold that under art. 880, the trial court should have given defendants credit toward service of their sentences for time spent in actual custody prior to the imposition of their sentences. State v. Reynaga, 643 So. 2d 431, 1994 La. App. LEXIS 2649 (Oct. 5, 1994).

•• Standards of Review

••• Plain Error

•••• General Overview. — Sentence of defendant convicted of simple burglary which failed to give defendant credit for time served was excessive and was patent error. State v. Duncan, 667 So. 2d 1141, 1995 La. App. LEXIS 3536 (Dec. 15, 1995).

On error patent review, the fact that the minute entry and the commitment form indicated that defendant was to be given credit for time served while the transcript did not indicate that he was actually given credit was not reversible error. State v. Castillo, 663 So. 2d 784, 1995 La. App. LEXIS 3086 (Oct. 18, 1995).

Where a sentencing judge did not give a defendant credit toward service of his sentence for time spent in actual custody prior to the imposition of the sentence as required by La. Code Crim. Proc. Ann. art. 880, the failure was error patent, and a Court of Appeal of Louisiana remanded the case and ordered the trial judge to amend the commitment and minute entry of the sentence to reflect that the defendant was given credit for time served. State v. Armentor, 649 So. 2d 1187, 1995 La. App. LEXIS 133 (Feb. 1, 1995), writ of certiorari denied by La. 95-0557, 657 So. 2d 1027, 1995 La. LEXIS 1814 (La. June 30, 1995).

When imposing sentence, the court shall give credit for time spent in actual custody, and failure to do so is error patent. State v. Green, 614 So. 2d 758, 1993 La. App. LEXIS 745 (Feb. 24, 1993).

Where the sentences did not reflect credit to defendant for time served, but this deficiency was not assigned as error, it constituted a patent error in that it was an error discovered by mere inspection of the proceedings without inspection of the evidence. State v. Conway, 588 So. 2d 1369, 1991 La. App. LEXIS 2810 (Oct. 30, 1991), writ of certiorari denied by 610 So. 2d 797, 1993 La. LEXIS 3 (La. 1993).

Pursuant to La. Code Crim. Proc. Ann. art. 920(2), the court’s review of the record showed that the trial court committed patent error, where the trial court failed to specify credit for time served as required by La. Code Crim. Proc. Ann. art. 880 when defendant was sentenced for sexual battery. State v. Greer, 572 So. 2d 1166, 1990 La. App. LEXIS 2964 (Dec. 18, 1990).

Although a Court of Appeal of Louisiana found two patent errors on review of a criminal conviction, neither required reversal; the trial court’s failure, without a waiver, to wait 24 hours before sentencing was harmless, and the appellate court corrected the defendant’s sentence to give him credit for time served. State v. Isaac, 544 So. 2d 531, 1989 La. App. LEXIS 976 (May 10, 1989).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A judge may incarcerate a defendant when payment of imposed court costs cannot be made. The costs incurred for the execution of warrants would not be encompassed in the credit for time served given by the court. However, the judge has discretion to make those costs encompassed within the credit for time served. Finally, the costs for executing warrants to affect an arrest may be assessed to the defendant., Opinion No. 96-450, La. Atty. Gen. Op. No. 1996-450; 1997 La. AG LEXIS 38.

Art. 881. Amendment of sentence.

A. Although the sentence imposed is legal in every respect, the court may amend or change the sentence, within the legal limits of its discretion, prior to the beginning of execution of the sentence.

B. (1) After commencement of execution of sentence, in felony cases in which the defendant has been sentenced to imprisonment without hard labor and in misdemeanor cases, the sentencing judge may reduce the sentence or may amend the sentence to place the defendant on supervised probation. Should the court consider any motion amending or changing the sentence imposed, either prior to or after execution of the sentence, the district attorney shall be notified and, if such motion is filed by the defendant, it shall be tried contradictorily with the district attorney, unless the district attorney waives such contradictory hearing.

(2) Such motions include but are not limited to motions for a new trial, motions in arrest of judgment, motions for amendment, modification, or reconsideration of sentence, and motions for modification of conditions of probation or termination of probation.

(3) If a sentence is reduced or amended, a copy of the minute entry reflecting the judgment reducing or amending the sentence shall be furnished to the district attorney and the arresting law enforcement agency.

C. If the sentence imposed by the court is consecutive to a sentence imposed in a different criminal proceeding, for purposes of this Article only, commencement of the execution of sentence begins when the defendant is remanded by the sentencing court to the Department of Public Safety and Corrections, to begin serving either the imposed sentence or a prior sentence to which the imposed sentence is consecutive. (Acts 1987, No. 59, § 1; Acts 1997, No. 1321, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article continues the rule of Art. 526 of the 1928 Code of Criminal Procedure, that a legal sentence may only be changed, either to increase or decrease it, prior to the beginning of execution of the sentence.

Fed. Rule 35 authorizes a reduction of sentence within sixty days after sentence is imposed without any reference to the beginning of execution. A questionnaire was addressed to all Louisiana District Judges as to whether they favored a rule authorizing reduction of a sentence within a sixty-day period. The Louisiana District Judge’s Association, at its April 23, 1964 meeting, considered the matter and voted unanimously in favor of retaining the rule that does not permit any change in a legal sentence after the defendant has begun to serve the sentence. The reasons underlying the district judges’ vote were clearly indicated in answers to the questionnaire, which also advocated “no change,” and are summarized as follows:

First, Louisiana district judges make use of pre-sentence investigations when they serve a useful purpose, and the judges impose sentence after full and deliberate consideration of all relevant circumstances. Many judges reported that they never had occasion to increase or decrease the sentence imposed.

Second, the judges are strongly against any provision, such as Fed. Rule 35, which authorizes reduction of a sentence after the beginning of its execution. Such a procedure can subject the sentencing judge to continuous harassment by the defendant’s relatives, friends, and attorneys, and would virtually constitute the judge a “one man pardon board” as several of the judges aptly point out.

Third, the judges apparently feel that the authority to amend the sentence prior to the beginning of its execution is a proper compromise of a difficult situation. It permits some reconsideration in exceptional cases, without subjecting the sentencing judge to a substantial period of harassment and pressures.

The above article conforms with the district judges’ recommendation.

(b) The trial court’s authority to amend the sentence prior to “the beginning of execution of the sentence,” is limited by Art. 916, which divests the trial court of jurisdiction upon the entering of the order of appeal. Certain exceptions are recognized in Art. 916, and one of these is that the trial court retains jurisdiction to “Correct an illegal sentence, or reduce a legal sentence in accordance with Article 913B.” Under Article 913B, the trial court has authority to amend the sentence to grant credit for all or a part of the time served pending the appeal, when the defendant was held without bail.

(c) Since the authority to increase a sentence prior to the beginning of execution of the sentence is a continuation of the rule of Art. 526 of the 1928 Code, it will not preclude continued recognition of the binding effect of a “plea bargain.” In State v. Mockosher, 205 La. 434, 17 So.2d 575 (1944), the Louisiana Supreme Court held that where a defendant had pleaded guilty and had been sentenced in conformity with an agreement entered into with the court and district attorney, the court was powerless to reconsider the penalty and increase the sentence originally imposed. The court reasoned that the defendant had surrendered “valuable rights” in return for the security of the light sentence, and that those rights could not be taken away by a subsequent exercise of the court’s general authority to increase the sentence prior to the beginning of its execution.

CROSS REFERENCES

Louisiana Law. — Parole; intensive parole supervision; eligibility, see La. R.S. 15:574.4.4.

Motion for amending or modifying sentence, see La. C.Cr.P. Art. 822.

Conditions of probation, see La. C.Cr.P. Art. 895.
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CRIMINAL LAW & PROCEDURE

• Guilty Pleas

•• General Overview. — Pursuant to La. Code Crim. Proc. Ann. art. 881.2, defendant was barred from appealing from a sentence that was in conformity with his plea agreement. State v. McMillon, 634 So. 2d 974, 1994 La. App. LEXIS 695 (Mar. 30, 1994).

•• Breach of Plea Agreements. — Where defendant’s plea agreement provided for a concurrent sentence within the maximum of 20 years authorized by statute, the trial court did not violate La. Code Crim. Proc. Ann. art. 881(A) by amending and resentencing defendant to 14 years in prison with the sentence to run concurrently with other sentences defendant was serving because the initial sentence imposed called for a seven year prison term to run consecutively and the sentence was amended prior to the beginning of execution of the original sentence. State v. Gant, 558 So. 2d 705, 1990 La. App. LEXIS 335 (Feb. 21, 1990), writ of certiorari denied by 564 So. 2d 319, 1990 La. LEXIS 1596 (La. 1990).

•• Changes & Withdrawals. — Under La. Code Crim. Proc. Ann. art. 881, the trial court was unable to change defendant’s sentence once it began; therefore, his plea agreement, which granted him the right to be released after completion of the alternative program administered by the parish sheriff, but was not followed by the Department of Public Safety and Corrections (DPSC), was involuntarily entered into and he was allowed to withdraw his plea. State v. Temple, 789 So. 2d 639, 2001 La. App. LEXIS 1583 (May 16, 2001).

•• Voluntariness. — Any misinformation supplied by the trial court concerning the sentence range for simple robbery pleas was harmless and did not undercut the voluntariness of defendant’s guilty pleas. Defendant was precluded from raising an objection to his sentence on appeal because he failed to file a motion to reconsider the sentence and his sentence was not excessive. State v. Bickham, 739 So. 2d 887, 1999 La. App. LEXIS 2134 (June 25, 1999).

• Jurisdiction & Venue

•• Jurisdiction. — Where a trial judge imposed a sentence that fell within the statutory limits, but which exceeded the sentence agreed to by defendant in a plea bargain agreement, the resentencing by the judge to conform the sentence with the plea bargain was invalid; under La. Code Crim Proc. Ann. art. 881 the trial court lacked jurisdiction to amend a legal sentence after the execution of the sentence had begun and an order of appeal had been taken. State v. Acey, 517 So. 2d 447, 1987 La. App. LEXIS 10995 (Dec. 22, 1987).

• Sentencing

•• Appeals

••• General Overview. — Where defendant’s counsel at the time of sentencing merely stated a wish to object to the sentencing but gave no specifics of any objection, such did not constitute a motion to reconsider the sentence. State v. Adair, 875 So. 2d 972, 2004 La. App. LEXIS 1404 (May 26, 2004).

On appeal challenging the life sentence imposed for eight robberies, defendant was entitled to review of the sentence only for constitutional excessiveness because he had failed to file a motion to reconsider sentence as required by La. Code Crim. Proc. Ann. art. 881. State v. Dupre, 848 So. 2d 149, 2003 La. App. LEXIS 1601 (May 28, 2003), writ denied by La. 2003-1978, 872 So. 2d 509, 2004 La. LEXIS 1737 (La. May 14, 2004).

La. Code Crim. Proc. art. 881.2(B) provides that the state may appeal or seek review of a sentence if the sentence imposed was not in conformity with mandatory requirements of the statute under which the defendant was convicted, or any other applicable mandatory sentence provision, or the applicable enhancement provisions under the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1. State v. Harrell, 727 So. 2d 1231, 1999 La. App. LEXIS 156 (Jan. 26, 1999), writ denied by La. 2000-2389, 791 So. 2d 1292, 2001 La. LEXIS 1289 (La. May 11, 2001).

Because defendant’s sentences were the result of a plea agreement involving a sentencing cap, the court was without jurisdiction to review the sentences. State v. Young, 680 So. 2d 1171, 1996 La. LEXIS 2620 (Oct. 15, 1996), limited by State v. Raymond, La. App. 97-0202, 708 So. 2d 1156, 1998 La. App. LEXIS 327 (La.App. 1 Cir. Feb. 20, 1998).

Pursuant to La. Code Crim. Proc. Ann. art. 881.2, defendant was barred from appealing from a sentence that was in conformity with his plea agreement. State v. McMillon, 634 So. 2d 974, 1994 La. App. LEXIS 695 (Mar. 30, 1994).

Defendant was precluded from raising a claim of excessiveness of his sentence on appeal where he failed to file a motion to reconsider the sentence in the trial court as required by La. Code Crim. Proc. Ann. art. 881.1, and the defendant’s statement that he intended to appeal was insufficient since the rule requires a motion, whether oral or written, to set forth the specific grounds on which the motion was based. State v. Sabathe, 633 So. 2d 761, 1994 La. App. LEXIS 524 (Feb. 23, 1994).

Pursuant to La. Code Crim. Proc. Ann. art. 881.1, defendant preserved his right to appeal his sentence as excessive when he orally objected to the sentence in the trial court. State v. Yeager, 631 So. 2d 1206, 1994 La. App. LEXIS 108 (Jan. 25, 1994).

Where original sentence imposed was not illegal, was already being served, and thus was not appealed from, sentence was final and could no longer be altered by the trial judge; any subsequent order modifying the same was void and thus had no effect. State v. Turner, 485 So. 2d 541, 1986 La. App. LEXIS 6419 (Mar. 10, 1986).

Where defendant’s sentence had been appealed to the Louisiana Supreme Court, and the sentence had been affirmed, the trial court was divested of jurisdiction to resentence the defendant, and therefore the defendant’s original sentence was reaffirmed, and the second sentence was null and void. State v. Batiste, 468 So. 2d 26, 1985 La. App. LEXIS 9154 (Apr. 15, 1985), writ of certiorari denied by 470 So. 2d 123, 1985 La. LEXIS 8926 (La. 1985).

•• Concurrent Sentences. — Where defendant’s plea agreement provided for a concurrent sentence within the maximum of 20 years authorized by statute, the trial court did not violate La. Code Crim. Proc. Ann. art. 881(A) by amending and resentencing defendant to 14 years in prison with the sentence to run concurrently with other sentences defendant was serving because the initial sentence imposed called for a seven year prison term to run consecutively and the sentence was amended prior to the beginning of execution of the original sentence. State v. Gant, 558 So. 2d 705, 1990 La. App. LEXIS 335 (Feb. 21, 1990), writ of certiorari denied by 564 So. 2d 319, 1990 La. LEXIS 1596 (La. 1990).

•• Corrections, Modifications & Reductions

••• General Overview. — Trial court could not modify defendant’s sentence, where defendant filed his pro se motion 17 years after the sentence was imposed; thus, defendant’s modified sentence was vacated and his life sentence was reinstated. State v. McCoy, 869 So. 2d 918, 2004 La. App. LEXIS 621 (Mar. 3, 2004), writ denied by La. 2004-0793, 883 So. 2d 1044, 2004 La. LEXIS 3120 (La. Oct. 15, 2004).

Trial court could not amend sentence after defendant had begun serving it, in accordance with La. Code Crim. Proc. Ann. art. 881. State v. Sholar, 801 So. 2d 534, 2001 La. App. LEXIS 2436 (Oct. 31, 2001).

Where, after the defendant pleaded guilty to indecent behavior with a juvenile, and the trial court sentenced him to two years in the parish jail in a work-release program and gave him a 30-day “grace period” to get his affairs in order before reporting to jail, the defendant filed a motion to reconsider his sentence,.La.Code Crim. Proc. art. 881(A) and (B) did not preclude the trial court from re-sentencing him to an increased sentence of seven years at hard labor. State v. Richard, 779 So. 2d 927, 2000 La. App. LEXIS 3454 (Dec. 27, 2000).

Where, after the defendant pleaded guilty to indecent behavior with a juvenile, and the trial court sentenced him to two years in the parish jail in a work-release program and gave him a 30-day “grace period” to get his affairs in order before reporting to jail, the defendant filed a motion to reconsider his sentence, the trial court was authorized to impose an increased sentence of seven years at hard labor pursuant to La. Code Crim. Proc. art. 881(A) and (B), provided that it stated for the record the considerations taken into account in deciding the sentence to impose and the factual basis for the sentence. State v. Richard, 779 So. 2d 927, 2000 La. App. LEXIS 3454 (Dec. 27, 2000).

Even if a sentence is legal, a court may amend or change the sentence prior to the beginning of execution of the sentence; after commencement of execution, in felony cases in which a defendant has been sentenced to imprisonment without hard labor and in misdemeanor cases, a sentencing judge may reduce a sentence or may amend a sentence to place a defendant on supervised probation. State v. Gedric, 741 So. 2d 849, 1999 La. App. LEXIS 1915 (June 3, 1999), writ denied by La. 99-1830, 751 So. 2d 239, 1999 La. LEXIS 3085 (La. Nov. 5, 1999).

Where defendant was sentenced to imprisonment at hard labor for commission of a felony and execution of his sentence had commenced, there was no authority for the trial court to amend the sentence. State v. Gedric, 741 So. 2d 849, 1999 La. App. LEXIS 1915 (June 3, 1999), writ denied by La. 99-1830, 751 So. 2d 239, 1999 La. LEXIS 3085 (La. Nov. 5, 1999).

Because defendant had already begun to serve a sentence that had been originally imposed, according to La. Code Crim. Proc. Ann. art. 881, the new trial judge that conducted a probation revocation hearing was without legal authority to amend the sentence originally imposed. State v. Watson, 702 So. 2d 1062, 1997 La. App. LEXIS 2613 (Oct. 29, 1997).

Trial court erred in granting, eight months after sentencing, a defendant’s ex parte motion for a concurrent sentence; La. Code Crim. Proc. Ann. art. 881, when read in conjunction with La. Rev. Stat. Ann. § 15:566.2, required defendant to file a motion to amend the sentence less than one day after the sentence was imposed. State v. Branch, 696 So. 2d 81, 1997 La. App. LEXIS 1451 (May 21, 1997).

A trial court could not modify a sentence under La. Code Crim. Proc. art. 881, if the sentence had already been executed. State v. Bell, 692 So. 2d 1349, 1997 La. App. LEXIS 928 (Apr. 9, 1997).

Where a trial judge imposed a sentence that fell within the statutory limits, but which exceeded the sentence agreed to by defendant in a plea bargain agreement, the resentencing by the judge to conform the sentence with the plea bargain was invalid; under La. Code Crim Proc. Ann. art. 881 the trial court lacked jurisdiction to amend a legal sentence after the execution of the sentence had begun and an order of appeal had been taken. State v. Acey, 517 So. 2d 447, 1987 La. App. LEXIS 10995 (Dec. 22, 1987).

Where original sentence imposed was not illegal, was already being served, and thus was not appealed from, sentence was final and could no longer be altered by the trial judge; any subsequent order modifying the same was void and thus had no effect. State v. Turner, 485 So. 2d 541, 1986 La. App. LEXIS 6419 (Mar. 10, 1986).

Trial court did not err in resentencing defendant, who was convicted of aggravated burglary, to a term of 18 years at hard labor after the trial court had originally imposed a sentence of 15 years at hard labor; the trial court amended the sentence after discovering that defendant had a prior felony conviction, and the trial court amended the sentence prior to the beginning of the execution of the first sentence as permitted by La. Code Crim. Proc. Ann. art. 881. State v. Mitchell, 466 So. 2d 514, 1985 La. App. LEXIS 8547 (Mar. 6, 1985), writ of certiorari denied by 467 So. 2d 1121, 1985 La. LEXIS 8566 (La. 1985).

Trial court did not violate constitutional and statutory sentencing procedures where it imposed a heavier penalty upon resentencing for simple burglary after discovering that defendant had twice been adjudicated a delinquent for burglary and theft; the trial judge amended or changed its 18-month sentence prior to the beginning of the execution of his sentence as allowed by La. Code Crim. Proc. Ann. art. 881, allowing defense counsel to speak in mitigation as he requested, and imposed a sentence of six years at hard labor. State v. Guajardo, 428 So. 2d 468, 1983 La. LEXIS 9901 (Feb. 23, 1983).

Where mandatory life imprisonment sentences imposed by the trial judge were legal but imposed because the trial judge mistakenly thought that he was expressly prohibited from suspending the sentences, the trial judge could not change the sentence under La. Code Crim. Proc. Ann. art. 881 after defendants filed their appeal because he was divested of jurisdiction pursuant to La. Code Crim. Proc. Ann. art. 916. State v. Battaglia, 377 So. 2d 264, 1979 La. LEXIS 7184 (Nov. 1, 1979).

Where the sentence of the trial court was appealed and affirmed, the trial court no longer had jurisdiction to grant a motion for reduction of sentence. State v. Alexander, 376 So. 2d 146, 1979 La. LEXIS 7103 (Oct. 8, 1979).

••• Time Limitations. — Trial court could not modify defendant’s sentence, where defendant filed his pro se motion 17 years after the sentence was imposed; thus, defendant’s modified sentence was vacated and his life sentence was reinstated. State v. McCoy, 869 So. 2d 918, 2004 La. App. LEXIS 621 (Mar. 3, 2004), writ denied by La. 2004-0793, 883 So. 2d 1044, 2004 La. LEXIS 3120 (La. Oct. 15, 2004).

Where, after the defendant pleaded guilty to indecent behavior with a juvenile, and the trial court sentenced him to two years in the parish jail in a work-release program and gave him a 30-day “grace period” to get his affairs in order before reporting to jail, the defendant filed a motion to reconsider his sentence,.La.Code Crim. Proc. art. 881(A) and (B) did not preclude the trial court from re-sentencing him to an increased sentence of seven years at hard labor. State v. Richard, 779 So. 2d 927, 2000 La. App. LEXIS 3454 (Dec. 27, 2000).

Trial court erred in granting, eight months after sentencing, a defendant’s ex parte motion for a concurrent sentence; La. Code Crim. Proc. Ann. art. 881, when read in conjunction with La. Rev. Stat. Ann. § 15:566.2, required defendant to file a motion to amend the sentence less than one day after the sentence was imposed. State v. Branch, 696 So. 2d 81, 1997 La. App. LEXIS 1451 (May 21, 1997).

Pursuant to La. Code Crim. Proc. Ann. art. 888.1, the trial court was without authority to amend defendant’s sentence, where the motion to amend was brought more than 30 days after sentencing, and where defendant was originally sentenced to hard labor; pursuant to former La. Code Crim. Proc. Ann. art. 881(B), where the sentence had already commenced, the trial court could have amended the sentence only if the original sentence was not for hard labor. State v. Tillman, 638 So. 2d 475, 1994 La. App. LEXIS 1687 (June 8, 1994).

•• Cruel & Unusual Punishment. — Defendant failed to state in his motion for reconsideration of his sentence the grounds on which the motion was based, which limited reconsideration of the sentence to a bare review of the sentence for constitutional excessiveness. State v. Zaldivas, 836 So. 2d 577, 2002 La. App. LEXIS 4153 (Dec. 30, 2002), writ denied by La. 2003-0705, 855 So. 2d 757, 2003 La. LEXIS 3028 (La. Oct. 17, 2003).

Defendant’s conviction for the unauthorized entry of an inhabited dwelling, in violation of La. Rev. Stat. Ann. § 14:62.3, was supported by substantial evidence and his enhanced sentence of life imprisonment at hard labor as a third time felony offender was not cruel and unusual punishment pursuant to La. Const. art. I, § 20 or excessive pursuant to La. Code. Crim. Proc. Ann. art. 881.4(D). State v. Armstrong, 756 So. 2d 533, 2000 La. App. LEXIS 206 (Feb. 16, 2000), writ denied by La. 2000-2419, 793 So. 2d 182, 2001 La. LEXIS 1864 (La. June 1, 2001), writ of certiorari denied by 534 U.S. 1058, 122 S. Ct. 651, 151 L. Ed. 2d 568, 2001 U.S. LEXIS 10879, 70 U.S.L.W. 3372 (2001).

To have preserved a claim of constitutional excessiveness, defendant need not have alleged any more specific ground than that the sentence was excessive. State v. Pyke, 670 So. 2d 713, 1996 La. App. LEXIS 698 (Mar. 6, 1996).

•• Guidelines

••• General Overview. — Defendant did not orally object to his sentence as a second felony offender, and he failed to file a motion to reconsider sentence as was required by La. Code Civ. Proc. Ann. art. 881 which precluded defendant from raising those grounds on appeal; since defendant received the mandatory minimum sentence as a habitual offender it was presumed constitutional and defendant did not rebut the presumption. State v. Williams, 786 So. 2d 785, 2001 La. App. LEXIS 808 (Apr. 11, 2001), writ denied by La. 2001-1432, 812 So. 2d 666, 2002 La. LEXIS 1277 (La. Apr. 12, 2002), writ denied by La. 2003-2517, 883 So. 2d 999, 2004 La. LEXIS 2719 (La. Oct. 1, 2004).

Defendant’s sentence was not excessive because the sentence was within the sentencing guidelines; the mere fact that the trial court failed to admonish the defendant of his right to remain silent during the habitual offender phase did not require reversal of the defendant’s sentence because the defendant remained silent, the state proved its case and the defendant was not prejudiced. State v. Allen, 638 So. 2d 394, 1994 La. App. LEXIS 1770 (May 31, 1994).

••• Adjustments & Enhancements

•••• General Overview. — Because the trial court failed to articulate valid reasons for increasing defendant’s sentence, and because it appeared that the increase was vindictively motivated by defendant’s attack on his guilty plea, the trial court’s increase of defendant’s sentence pursuant to La. Code Crim. Proc. Ann. art. 881(A) was vacated. State v. Hidalgo, 684 So. 2d 26, 1996 La. App. LEXIS 2643 (Nov. 6, 1996).

•••• Criminal History

••••• General Overview. — La. Rev. Stat. Ann. § 15:529.1, which specifically permits the filing of a multiple offender bill of information at any time, either after conviction or sentence, controls over the general provisions regarding a trial court’s jurisdiction to amend a sentence set forth in La. Code Crim. Proc. arts. 881, 916. State v. Maduell, 326 So. 2d 820, 1976 La. LEXIS 4887 (Jan. 19, 1976).

••••• Prior Felonies. — Defendant did not orally object to his sentence as a second felony offender, and he failed to file a motion to reconsider sentence as was required by La. Code Civ. Proc. Ann. art. 881 which precluded defendant from raising those grounds on appeal; since defendant received the mandatory minimum sentence as a habitual offender it was presumed constitutional and defendant did not rebut the presumption. State v. Williams, 786 So. 2d 785, 2001 La. App. LEXIS 808 (Apr. 11, 2001), writ denied by La. 2001-1432, 812 So. 2d 666, 2002 La. LEXIS 1277 (La. Apr. 12, 2002), writ denied by La. 2003-2517, 883 So. 2d 999, 2004 La. LEXIS 2719 (La. Oct. 1, 2004).

•• Imposition

••• Factors. — Where, after the defendant pleaded guilty to indecent behavior with a juvenile, and the trial court sentenced him to two years in the parish jail in a work-release program and gave him a 30-day “grace period” to get his affairs in order before reporting to jail, the defendant filed a motion to reconsider his sentence, the trial court was authorized to impose an increased sentence of seven years at hard labor pursuant to La. Code Crim. Proc. art. 881(A) and (B), provided that it stated for the record the considerations taken into account in deciding the sentence to impose and the factual basis for the sentence. State v. Richard, 779 So. 2d 927, 2000 La. App. LEXIS 3454 (Dec. 27, 2000).

•• Proportionality. — Maximum sentence imposed on a defendant for the crime of manslaughter was excessive in the absence of aggravating circumstances or specific findings by the trial court. State v. Soraparu, 649 So. 2d 1100, 1995 La. App. LEXIS 12 (Jan. 19, 1995), remanded by La. App. 96-0116, 688 So. 2d 1320, 1997 La. App. LEXIS 155 (La.App. 4 Cir. Feb. 5, 1997), reversed in part by La. 97-1027, 703 So. 2d 608, 1997 La. LEXIS 3257 (La. Oct. 13, 1997).

• Postconviction Proceedings

•• Motions to Set Aside Sentence. — Any misinformation supplied by the trial court concerning the sentence range for simple robbery pleas was harmless and did not undercut the voluntariness of defendant’s guilty pleas. Defendant was precluded from raising an objection to his sentence on appeal because he failed to file a motion to reconsider the sentence and his sentence was not excessive. State v. Bickham, 739 So. 2d 887, 1999 La. App. LEXIS 2134 (June 25, 1999).

• Appeals

•• Reviewability

••• General Overview. — Where defendant’s sentence had been appealed to the Louisiana Supreme Court, and the sentence had been affirmed, the trial court was divested of jurisdiction to resentence the defendant, and therefore the defendant’s original sentence was reaffirmed, and the second sentence was null and void. State v. Batiste, 468 So. 2d 26, 1985 La. App. LEXIS 9154 (Apr. 15, 1985), writ of certiorari denied by 470 So. 2d 123, 1985 La. LEXIS 8926 (La. 1985).

••• Preservation for Review

•••• General Overview. — Defendant was precluded from challenging his sentence where the defendant failed to file a motion to reconsider as required by La. Code Crim. Proc. Ann. art. 881. State v. Washington, 687 So. 2d 575, 1997 La. App. LEXIS 7 (Jan. 15, 1997).

GOVERNMENTS

• Legislation

•• Interpretation. — La. Rev. Stat. Ann. § 15:529.1, which specifically permits the filing of a multiple offender bill of information at any time, either after conviction or sentence, controls over the general provisions regarding a trial court’s jurisdiction to amend a sentence set forth in La. Code Crim. Proc. arts. 881, 916. State v. Maduell, 326 So. 2d 820, 1976 La. LEXIS 4887 (Jan. 19, 1976).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Sheriff may apply “good time” without restriction to any sentence of parish time by an inmate. Sentencing judge cannot amend a legally imposed sentence because he disapproves of a sheriff’s action in awarding an inmate weekend furloughs., OPINION No. 83-976, La. Atty. Gen. Op. No. 1983-976; 1984 La. AG LEXIS 449.

A judge has authority to suspend court costs under C.Cr.P. Art. 887(C), (D) and (E), and R.S. 13:1899(C); where the amendment and/or change of a sentence (fine and/or penalty) is otherwise lawful, a court may legally refund fines and court costs which were assessed, collected, and deposited into the appropriate account; and no minute entry is required with regard to the suspension of costs., OPINION No. 92-329, La. Atty. Gen. Op. No. 1992-329; 1992 La. AG LEXIS 294.

The language in La.R.S. 33:404 which gave a mayor the power to remit fines, forfeitures and sentences was deleted by Acts 1985, No. 890. Therefore, absent the defendant’s use of the proper engage in the aforementioned acts. A chief of police should not follow directives given by a mayor which infringe on the chief of police’s powers and duties and which are specifically outside the realm of the mayor’s powers. However, requests for outstanding warrants, unpaid fines or unperformed community service files would fall within the power granted a mayor pursuant to La.R.S. 33:404(9)., Opinion No. 96-392, La. Atty. Gen. Op. No. 1996-392; 1996 La. AG LEXIS 354.

A judge may incarcerate a defendant when payment of imposed court costs cannot be made. The costs incurred for the execution of warrants would not be encompassed in the credit for time served given by the court. However, the judge has discretion to make those costs encompassed within the credit for time served. Finally, the costs for executing warrants to affect an arrest may be assessed to the defendant., Opinion No. 96-450, La. Atty. Gen. Op. No. 1996-450; 1997 La. AG LEXIS 38.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1986-1987: A Faculty Symposium: Criminal Procedure. 48 La. L. Rev. 257 (November, 1987).


Art. 881.1. Motion to reconsider sentence.

A. (1) In felony cases, within thirty days following the imposition of sentence or within such longer period as the trial court may set at sentence, the state or the defendant may make or file a motion to reconsider sentence.

(2) In misdemeanor cases, the defendant may file a motion to reconsider sentence at any time following commencement or execution of such sentence. The court may grant the motion and amend the sentence, even following completion of execution of the sentence, to impose a lesser sentence which could lawfully have been imposed.

(3) In the event a defendant alleges mutual mistake in that the sentence imposed upon conviction pursuant to Code of Criminal Procedure Article 893 was in error and the prosecuting authority, the court, and the defendant intended that the imposition of sentence was to be deferred pursuant to Code of Criminal Procedure Article 893(E), such defendant may file a motion to reconsider the sentence for the sole purpose of considering that issue. Such motion shall be filed within two years of the date of successful completion of the probation imposed by the court. If the court finds that a mutual mistake exists and that the defendant was in all other respects eligible for the benefits of Code of Criminal Procedure Article 893(E), the defendant shall be entitled to the benefits thereof, in accordance with law.

(4) In cases when a defendant has successfully completed probation pursuant to the provisions of Code of Criminal Procedure Article 895(B)(3), the defendant may file a motion to reconsider the sentence for the purpose of determining whether the sentence should be set aside and the prosecution dismissed pursuant to the provisions of Code of Criminal Procedure Article 893. Such motion shall be filed within two years of the date of successful completion of the probation imposed by the court. If the court finds that the defendant is eligible for the benefits of Code of Criminal Procedure Article 893(E), then the court with the concurrence of the district attorney may set aside the conviction and dismiss prosecution in accordance with law.

B. The motion shall be oral at the time of sentence or shall be in writing thereafter and shall set forth the specific grounds on which the motion is based.

C. If a motion is made or filed under Paragraph A of this Article, the trial court may resentence the defendant despite the pendency of an appeal or the commencement of execution of the sentence.

D. The trial court may deny a motion to reconsider sentence without a hearing, but may not grant a motion to reconsider without a contradictory hearing. If the court denies the motion without a hearing, the party who made or filed the motion may proffer the evidence it would have offered in support of the motion.

E. Failure to make or file a motion to reconsider sentence or to include a specific ground upon which a motion to reconsider sentence may be based, including a claim of excessiveness, shall preclude the state or the defendant from raising an objection to the sentence or from urging any ground not raised in the motion on appeal or review. (Acts 1991, No. 38, § 1, eff. Jan. 1, 1992; Acts 2003, No. 167, § 1, eff. Aug. 15, 2003; Acts 2008, No. 395, § 1, eff. June 21, 2008; Acts 2009, No. 168, § 1, eff. Aug. 15, 2009.)

2009 Amendments. — The 2009 amendment by No. 168 added (A)(4).

2008 Amendments. — Acts 2008, No. 395, § 1, effective June 21, 2008, added (A)(3).

2003 Amendments. — Acts 2003, No. 167, § 1, effective August 15, 2003, substituted “In felony cases, within” for “Within” in (A)(1); added (A)(2); redesignated former (A)(2) as (B) and redesignated the remaining provisions accordingly; in (B), substituted “sentence” for “sentencing,” inserted “shall be”; rewrote (D), which read: “The trial court may deny a motion to reconsider sentence without a contradictory hearing.”

Quoted Statutory Material. — Acts 1991, No. 38, § 3, provides that “The provisions of this Act shall become effective on January 1, 1992, or thirty days after the effective date of the sentencing guidelines promulgated by the Louisiana Sentencing Commission, whichever is later.”
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•• Fundamental Rights

••• Criminal Process

•••• Cruel & Unusual Punishment. — Even though a sentence falls within the statutory limits, it nonetheless may be declared excessive under La. Const. art. I, § 20. State v. Decay, 798 So. 2d 1057, 2001 La. App. LEXIS 1956 (Sept. 13, 2001), writ denied by La. 2001-2724, 823 So. 2d 939, 2002 La. LEXIS 2509 (La. Aug. 30, 2002).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — Where defendant pled guilty to distributing cocaine within a drug free zone in violation of La. Rev. Stat. Ann. § 40:981.3 pursuant to a specific sentencing agreement, defendant was not entitled to a review of that sentence under La. Code Crim. Proc. Ann. art. 881.2(A)(2); nor was defendant entitled to a review of that sentence under La. Code Crim. Proc. Ann. art. 881.1 where defendant failed to file a motion to reconsider sentence. State v. Williams, 729 So. 2d 1080, 1999 La. App. LEXIS 432 (Feb. 19, 1999).

Defendant was not required by La. Code Crim. Proc. Ann. art. 881.1 to file a motion to reconsider his sentence in order to preserve his right to appeal his sentence for distribution of cocaine within 1,000 feet of a school in violation of La. Rev. Stat. Ann. § 40:981.3 on the ground that it was excessive and constituted cruel and unusual punishment. State v. Curtis, 707 So. 2d 1328, 1998 La. App. LEXIS 291 (Feb. 11, 1998).

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — Where a sentence imposed for aggravated oral sexual battery was illegally lenient insofar as the trial judge failed to specify that the sentence be served without benefit of parole, probation, or suspension as required by La. Rev. Stat. Ann. § 14:43.C but the State did not preserve its right to appeal the sentence by either filing a motion to reconsider sentence or making a timely objection as required by La. Code Crim. Proc. Ann. art. 881.2(B), La. Code Crim. Proc. Ann. art. 881.1, the appellate court was unable to review the error since it was not preserved in the trial court. State v. Murray, 782 So. 2d 132, 2001 La. App. LEXIS 460 (Feb. 28, 2001), writ denied by La. 2001-1026, 810 So. 2d 1137, 2002 La. LEXIS 653 (La. Feb. 22, 2002), writ denied by La. 2001-1854, 812 So. 2d 650, 2002 La. LEXIS 1031 (La. Mar. 28, 2002), writ denied by La. 2003-0122, 865 So. 2d 716, 2004 La. LEXIS 380 (La. Feb. 6, 2004).

••• Kidnapping

•••• General Overview. — Defendant’s sentences for second degree kidnapping and attempted forcible rape were not unconstitutionally excessive under La. Code Crim. Proc. Ann. art. 881.1 because all defendants participated in the senseless forcible abduction and attempted forcible rape of a young woman, the seriousness of such activity was justified neither by poor judgment nor a claimed misunderstanding as to consent, and it was obvious that defendant had failed to learn from four prior misdemeanor convictions. State v. Baker, 796 So. 2d 145, 2001 La. App. LEXIS 2010 (Sept. 26, 2001).

••• Robbery

•••• General Overview. — Sentence of 50 years at hard labor, without benefit of probation, parole or suspension of sentence, for armed robbery conviction, La. Rev. Stat. Ann. § 14:64, was affirmed because defendant was precluded from raising a claim of excessive sentence on appeal pursuant to La. Code Crim. Proc. Ann. art. 881.1, and moreover, failed to show that the sentence imposed was constitutionally excessive when he had two prior convictions for burglary, one prior conviction for possession of a firearm by a convicted felon, and offered no testimony as to any mitigating circumstances. State v. Hamilton, 834 So. 2d 567, 2002 La. App. LEXIS 3854 (Dec. 4, 2002), writ denied by La. 2003-1641, 874 So. 2d 163, 2004 La. LEXIS 1791 (La. May 21, 2004).

Armed robbery defendant that did not file a motion to reconsider sentence which set forth a specific ground upon which the motion was based, was precluded under La. Code Crim. Proc. Ann. art. 881.1 from seeking review of his consecutive sentences although a claim of constitutional excessiveness could be preserved by a mere allegation that the sentence was excessive. State v. Tate, 670 So. 2d 671, 1996 La. App. LEXIS 681 (Mar. 6, 1996).

•• Homicide

••• Murder

•••• General Overview. — Where an attempted second degree murder defendant failed to file a motion to reconsider his sentence, which he claimed was excessive, the appeals court was precluded from hearing an excessive sentence claim because it had not been preserved for appellate review. State v. Montz, 632 So. 2d 822, 1994 La. App. LEXIS 277 (Feb. 11, 1994), writ of certiorari denied by La. 94-0605, 637 So. 2d 499, 1994 La. LEXIS 1449 (La. June 3, 1994).

••• Voluntary Manslaughter

•••• General Overview. — Defendant, who shot a man in a bar fight six times at close range, was properly sentenced to 25 years of hard labor, given that the maximum sentence for the commission of the offense of manslaughter under La. Rev. Stat. Ann. § 14:31(B) was imprisonment at hard labor for not more than 40 years. The trial court, which considered both the aggravating and the mitigating circumstances, such as defendant’s prior drug conviction and his remorse for his actions, did not abuse its discretion, and the sentence was not cruel or excessive under either La. Const. art. I, § 20 or La. Code Crim. P. Ann. art. 881.1. State v. Etienne, 746 So. 2d 124, 1999 La. App. LEXIS 2757 (Oct. 13, 1999), writ denied by La. 2000-0165, 765 So. 2d 1067, 2000 La. LEXIS 2109 (La. June 30, 2000).

•• Miscellaneous Offenses

••• Cruelty to Animals

•••• General Overview. — Defendant’s conviction for aggravated cruelty to animals and sentence were proper where his sentence was not excessive in violation of La. Const. art. I, § 20, and where defendant failed to comply with La. Code Crim. Proc. Ann. art. 881.1 and did not include a specific ground upon which his motion for reconsideration of his sentence was based; therefore, the court did not consider the latter argument on appeal. State v. Collins, 768 So. 2d 674, 2000 La. App. LEXIS 2187 (Sept. 27, 2000).

•• Sex Crimes

••• General Overview. — Concurrent sentences of five and five years for convictions of one count of carnal knowledge of a juvenile, and two counts of indecent behavior with a juvenile, were affirmed because the trial court’s failure to state the factual basis for the sentences it imposed at sentencing was cured when the trial court articulated those reasons in its ruling on the motion to reconsider sentence, the record clearly demonstrated that the trial court had considered the sentencing guidelines in fashioning defendant’s sentences but had inadvertently failed to mention them, defendant knew the victim had been sexually abused before and sexually abused the victim on multiple occasions, defendant abused his position of father figure to facilitate commission of the offenses, and the sentences imposed were neither grossly disproportionate to the severity of the offense nor shocking to the sense of justice. State v. Logwood, 847 So. 2d 115, 2003 La. App. LEXIS 1408 (May 14, 2003).

••• Sexual Assault

•••• General Overview. — Defendant’s oral motion to reconsider a maximum sentence imposed after a conviction for indecent behavior with a juvenile did not comply with La. Code Crim. Proc. Ann. art. 881.1(E) due to the fact that no specific grounds were stated; therefore, an appellate court was relegated to a bare claim of excessiveness, but the sentence was vacated because the trial court erred by imposing the maximum sentence. State v. Whatley, 867 So. 2d 955, 2004 La. App. LEXIS 468 (Mar. 3, 2004), remanded by La. App. 04-0724, 888 So. 2d 1166, 2004 La. App. LEXIS 3028 (La.App. 3 Cir. Dec. 8, 2004).

Defendant’s sentences for second degree kidnapping and attempted forcible rape were not unconstitutionally excessive under La. Code Crim. Proc. Ann. art. 881.1 because all defendants participated in the senseless forcible abduction and attempted forcible rape of a young woman, the seriousness of such activity was justified neither by poor judgment nor a claimed misunderstanding as to consent, and it was obvious that defendant had failed to learn from four prior misdemeanor convictions. State v. Baker, 796 So. 2d 145, 2001 La. App. LEXIS 2010 (Sept. 26, 2001).

•• Weapons

••• Possession

•••• General Overview. — Where defendant failed to file a motion to reconsider, his sentence was reviewed only for constitutional excessiveness; upon his conviction for being a felon in possession of a firearm, imposition of the maximum sentence of 15 years was not constitutionally excessive. State v. Crawford, 873 So. 2d 768, 2004 La. App. LEXIS 1077 (Apr. 27, 2004), writ denied by La. 2004-1744, 901 So. 2d 1083, 2005 La. LEXIS 1516 (La. May 6, 2005).

• Guilty Pleas

•• Appeals. — Pursuant to La. Code Crim. Proc. Ann. art. 881.1, where defendant’s six-year sentence as a second felony offender was imposed in conformity with a plea agreement set forth in the record at the time of the plea, defendant was not entitled to a review of the sentence on appeal. State v. Simmons, 767 So. 2d 918, 2000 La. App. LEXIS 2114 (Aug. 29, 2000).

• Counsel

•• Effective Assistance

••• General Overview. — Appellate court noted defendant failed to timely file a motion to reconsider his sentence as required by La. Code Crim. Proc. Ann. art. 881.1(A) and, as a general rule, appellate courts were precluded from reviewing a sentence when a defendant failed to timely file such a motion; however, defendant raised the issue of ineffective counsel in his pro se assignment of error and for that reason the appellate court reviewed the sentence. State v. Sullivan, 827 So. 2d 1260, 2002 La. App. LEXIS 2985 (Oct. 2, 2002), writ denied by La. 2002-2931, 841 So. 2d 790, 2003 La. LEXIS 1181 (La. Apr. 21, 2003), writ denied by La. 2002-2965, 852 So. 2d 1024, 2003 La. LEXIS 2387 (La. Sept. 5, 2003).

Although ordinarily an appellate court is constrained by the provisions of La. Code Crim. Proc. Ann. art. 881.1, the appellate court, in the interest of judicial economy, considered defendant’s argument that his sentence was excessive, even in the absence of a motion to reconsider sentence, in order to address defendant’s claim of ineffective assistance of counsel. State v. Mance, 797 So. 2d 718, 2001 La. App. LEXIS 966 (May 11, 2001).

••• Sentencing. — Where, on appeal, defendant asserted that his six-year sentence for burglary was excessive, but failed, as required by La. Code Crim. Proc. Ann. art. 881.1, to file a motion to reconsider the sentence or to make an oral objection to the sentence, and did not preserve the issue for review, the issue could be reviewed for constitutional excessiveness because defendant alleged ineffective assistance of counsel with regards to his sentence. State v. Ewens, 735 So. 2d 89, 1999 La. App. LEXIS 785 (Mar. 30, 1999), writ denied by La. 99-1218, 750 So. 2d 179, 1999 La. LEXIS 2571 (La. Oct. 8, 1999).

••• Trials. — Defendant was found guilty by a jury of one count of theft by misappropriating or taking over $ 500, a violation of La. Rev. Stat. Ann. § 14:67; however, defendant established ineffective assistance of trial counsel based on a failure to object, in accordance with La. Code Crim. Proc. Ann. art. 881.1 and La. Rev. Stat. Ann. § 15:529.1, when a life sentence would have been changed but for trial counsel’s failure to object. State v. Hayes, 712 So. 2d 1019, 1998 La. App. LEXIS 1766 (May 15, 1998), remanded by La. 98-1603, 729 So. 2d 584, 1998 La. LEXIS 3914 (La. Dec. 11, 1998).

• Jurisdiction & Venue

•• Jurisdiction. — Trial court lacked jurisdiction to consider defendant’s pro-se motion to reconsider his sentences because more than 30 days had elapsed since sentencing and the trial court had not extended the time period during which the defendant could submit such a motion; thus, pursuant to La. Code Crim. Proc. Ann. art. 881.1, defendant’s motion was not timely. State v. August, 870 So. 2d 553, 2004 La. App. LEXIS 864 (Apr. 7, 2004).

• Trials

•• Defendant’s Rights

••• Right to Counsel

•••• Effective Assistance. — Although defendant’s counsel failed to file a motion to reconsider the sentence, an action for which the defendant claimed ineffective assistance of counsel, because the record contained sufficient evidence to address the ineffective assistance of counsel issue, the appellate court decided to determine whether there was a reasonable probability that the defendant’s sentence would have been reduced had defense counsel made or filed a motion to reconsider the sentence. State v. Prudhomme, 829 So. 2d 1166, 2002 La. App. LEXIS 3313 (Oct. 30, 2002), writ denied by La. 2002-3230, 855 So. 2d 324, 2003 La. LEXIS 2906 (La. Oct. 10, 2003).

•• Judicial Discretion. — In sentencing defendant, as a habitual offender, for obstruction of justice for hiding two bags of money in a police car, the trial court’s sentence of 25 years of imprisonment was not excessive where two guns were recovered from a purse containing documents bearing defendant’s name, and although defendant may have initially cooperated with the police, the record reflected that she ultimately placed the money that was taken in the armed robbery in the deputy’s police car, and defendant had an Ohio conviction in which she shot a person with a handgun. State v. Uloho, 875 So. 2d 918, 2004 La. App. LEXIS 1381 (May 26, 2004), writ denied by La. 2004-1640, 888 So. 2d 192, 2004 La. LEXIS 3434 (La. Nov. 19, 2004).

• Sentencing

•• Appeals

••• General Overview. — Failure to file a motion to reconsider sentence, or to state specific grounds upon which the motion is based, limits a defendant to a bare review of the sentence for constitutional excessiveness. State v. Crawford, 873 So. 2d 768, 2004 La. App. LEXIS 1077 (Apr. 27, 2004), writ denied by La. 2004-1744, 901 So. 2d 1083, 2005 La. LEXIS 1516 (La. May 6, 2005).

Where defendant failed to file a motion to reconsider, his sentence was reviewed only for constitutional excessiveness; upon his conviction for being a felon in possession of a firearm, imposition of the maximum sentence of 15 years was not constitutionally excessive. State v. Crawford, 873 So. 2d 768, 2004 La. App. LEXIS 1077 (Apr. 27, 2004), writ denied by La. 2004-1744, 901 So. 2d 1083, 2005 La. LEXIS 1516 (La. May 6, 2005).

Sentences imposed for armed robbery and theft were not unconstitutionally excessive because a trial court considered the criteria required under La. Code Crim. Proc. Ann. art. 894.1, and the sentences imposed were within the applicable ranges; although the trial court erred by failing to reference La. Code Crim. Proc. Ann. art. 883 when imposing consecutive sentences, the error was harmless because the record supported the trial court’s decision based on the fact that defendant used cruelty against an elderly victim and a co-conspirator, defendant directed the use of a weapon during the crime, defendant was a fourth felony offender, defendant had been previously convicted of armed robbery, and defendant was the mastermind of the crime. State v. Asad, 870 So. 2d 455, 2004 La. App. LEXIS 821 (Apr. 7, 2004).

Trial court lacked jurisdiction to consider defendant’s pro-se motion to reconsider his sentences because more than 30 days had elapsed since sentencing and the trial court had not extended the time period during which the defendant could submit such a motion; thus, pursuant to La. Code Crim. Proc. Ann. art. 881.1, defendant’s motion was not timely. State v. August, 870 So. 2d 553, 2004 La. App. LEXIS 864 (Apr. 7, 2004).

Defendant’s argument, that the failure of trial counsel to file a motion to reconsider, under La. Code Crim. Proc. Ann. art. 881.1, constituted ineffective assistance of counsel, was overruled, because the claim had no merit where defendant sought a review of his sentences solely for constitutional excessiveness, and his trial counsel’s failure to move for reconsideration was inconsequential. State v. Allen, 868 So. 2d 877, 2004 La. App. LEXIS 326 (Feb. 23, 2004).

Where defendant’s oral motion to reconsider sentence simply stated that the sentence was excessive and requested that the court reduce the sentence, defendant only preserved a review of his sentence for constitutional excessiveness. State v. Moore, 865 So. 2d 227, 2004 La. App. LEXIS 75 (Jan. 28, 2004), writ denied by La. 2004-0507, 877 So. 2d 142, 2004 La. LEXIS 2305 (La. July 2, 2004).

Where defendant failed to file a motion for reconsideration of his criminal sentence, appellate review was limited to constitutional excessiveness. State v. Stewart, 866 So. 2d 1016, 2004 La. App. LEXIS 73 (Jan. 27, 2004), writ denied by La. 2004-0449, 876 So. 2d 832, 2004 La. LEXIS 2218 (La. June 25, 2004).

Where defendant did not file a motion under the rule to reconsider a sentence for driving while intoxicated fourth offense, the court’s review on appeal was limited to the bare claim that defendant’s sentence of 15 years at hard labor without benefit of probation, parole, or suspension of sentence was constitutionally excessive. State v. Masters, 862 So. 2d 1121, 2003 La. App. LEXIS 3526 (Dec. 17, 2003).

On review of criminal sentence, defendant failed to preserve for review his claim that the trial court failed to properly consider mitigating factors where, in his earlier motion to reconsider the sentence, defendant did not allege the trial court’s failure to consider mitigating factors. State v. McGee, 862 So. 2d 452, 2003 La. App. LEXIS 3343 (Dec. 10, 2003).

Where defendant’s motion for reconsideration urged merely that the sentence was excessive, he was relegated to a claim of constitutional excessiveness on appeal. State v. McGee, 862 So. 2d 452, 2003 La. App. LEXIS 3343 (Dec. 10, 2003).

Defendant’s sentence as a fourth felony offender for possession of cocaine was proper where the failure to file a motion to reconsider sentence or to state specific grounds upon which the motion was based limited defendant to a bare review of the sentence for constitutional excessiveness. State v. Hills, 866 So. 2d 278, 2003 La. App. LEXIS 3367 (Dec. 9, 2003), writ denied by La. 2004-1322, 899 So. 2d 569, 2005 La. LEXIS 1290 (La. Apr. 22, 2005).

Where defendant was convicted and sentenced for being a felon in possession of a firearm on April 14, 1999, and did not file a motion to reconsider sentence within the time prescribed by La. Code Crim. Proc. Ann. art. 881.1, his appeal brought four years later in February 2003 was dismissed as untimely. State v. Mickel, 864 So. 2d 661, 2003 La. App. LEXIS 3370 (Dec. 9, 2003), writ denied by La. 2004-2515, 904 So. 2d 692, 2005 La. LEXIS 2027 (La. June 17, 2005).

Where defendant did not object to his enhanced sentence nor did he file a motion to reconsider his sentence, his sentence could only be reviewed for constitutional excessiveness. State v. Smith, 862 So. 2d 240, 2003 La. App. LEXIS 3264 (Nov. 25, 2003), writ denied by La. 2004-0050, 872 So. 2d 1078, 2004 La. LEXIS 1619 (La. May 7, 2004).

Where defendant failed to file a motion to reconsider sentence or object to the sentence after it was imposed, defendant was limited to a bare review of the sentence for constitutional excessiveness in violation of La. Const. art. I, § 20. State v. Brown, 861 So. 2d 644, 2003 La. App. LEXIS 3143 (Nov. 12, 2003), writ of certiorari denied by La. 2003-3407, 869 So. 2d 875, 2004 La. LEXIS 1158 (La. Apr. 2, 2004), writ denied by La. 2004-0049, 869 So. 2d 877, 2004 La. LEXIS 1065 (La. Apr. 2, 2004).

Argument presented by defendant for the first time on appeal of the denial of her motion for reconsideration of her criminal sentence was not preserved for review. State v. Oliver, 857 So. 2d 1227, 2003 La. App. LEXIS 2654 (Sept. 30, 2003), writ denied by La. 2004-2139, 902 So. 2d 1042, 2005 La. LEXIS 1789 (La. May 20, 2005), writ denied by 2009 La. App. LEXIS 2202 (La.App. 5 Cir. Dec. 29, 2009).

Because defendant did not object to his sentence as a second offender under La. Rev. Stat. Ann. §§ 40:967(B) and 15:529.1, or file a motion to reconsider the sentence as required by La. Code Crim. Proc. Ann. art. 881.1, defendant was precluded from urging any ground of objection to the sentence. State v. Hulbert, 852 So. 2d 1245, 2003 La. App. LEXIS 2393 (Aug. 20, 2003), writ denied by La. 2003-2908, 867 So. 2d 686, 2004 La. LEXIS 558 (La. Feb. 13, 2004).

Defendant waived his right to appeal the order that his sentences be served consecutively as the issue was not raised in his motion to reconsider his sentence. State v. Butler, 850 So. 2d 932, 2003 La. App. LEXIS 1839 (June 25, 2003).

Where defendant objected to the imposition of consecutive sentences on her convictions for second degree murder and attempted second degree murder, but she failed to make or file any additional ground for reconsideration, pursuant to La. Code Crim. Proc. Ann. art. 881.1, on appeal, the court limited its review to whether the trial court erred when it imposed consecutive sentences. State v. Pierre, 854 So. 2d 945, 2003 La. App. LEXIS 1730 (June 11, 2003), writ denied by La. 2003-2042, 864 So. 2d 626, 2004 La. LEXIS 189 (La. Jan. 16, 2004).

Concurrent sentences of five and five years for convictions of one count of carnal knowledge of a juvenile, and two counts of indecent behavior with a juvenile, were affirmed because the trial court’s failure to state the factual basis for the sentences it imposed at sentencing was cured when the trial court articulated those reasons in its ruling on the motion to reconsider sentence, the record clearly demonstrated that the trial court had considered the sentencing guidelines in fashioning defendant’s sentences but had inadvertently failed to mention them, defendant knew the victim had been sexually abused before and sexually abused the victim on multiple occasions, defendant abused his position of father figure to facilitate commission of the offenses, and the sentences imposed were neither grossly disproportionate to the severity of the offense nor shocking to the sense of justice. State v. Logwood, 847 So. 2d 115, 2003 La. App. LEXIS 1408 (May 14, 2003).

Defendant’s conviction and life sentence for distribution of heroin were both proper in part under La. Code Crim. Proc. Ann. art. 881.1 where the failure to file or make a motion to reconsider sentence precluded defendant from raising an objection to the sentence on appeal, including a claim of excessiveness. State v. Dilosa, 849 So. 2d 657, 2003 La. App. LEXIS 1356 (May 9, 2003), writ denied by La. 2003-1601, 860 So. 2d 1153, 2003 La. LEXIS 3634 (La. Dec. 12, 2003).

Appellate courts routinely review sentences for constitutional excessiveness, even absent a defendant’s compliance with La. Code Crim. Proc. Ann. art. 881.1. that he file a written motion to reconsider sentence as to the habitual offender sentence. State v. Esteen, 846 So. 2d 167, 2003 La. App. LEXIS 1216 (Apr. 29, 2003), writ of certiorari denied by La. 2003-1034, 862 So. 2d 978, 2004 La. LEXIS 50 (La. Jan. 9, 2004).

Where defendant did not file a motion to reconsider his sentence or state specific grounds upon which such a motion would be based, defendant’s appeal of his sentence was limited to a bare review for constitutional excessiveness. State v. Bolton, 844 So. 2d 135, 2003 La. App. LEXIS 643 (Mar. 11, 2003), writ denied by La. 2003-1159, 858 So. 2d 417, 2003 La. LEXIS 3384 (La. Nov. 14, 2003).

Where defense counsel orally objected to defendant’s sentence of 40 years at hard labor without benefit of probation, parole, or suspension of sentence, but did not assign any error, defendant’s failure to state specific ground for reversal in a motion for reconsideration under La. Code Crim. Proc. Ann. art. 881.1 meant that the objection was not properly before the court and would not be considered. State v. Griffin, 839 So. 2d 1148, 2003 La. App. LEXIS 616 (Mar. 5, 2003).

Although defendant failed to delineate specific grounds, as required by La. Code Crim. Proc. Ann. art. 881.1A(2), for the motion to reconsider defendant’s sentence, this did not preclude review of the sentence because the court routinely reviewed sentences for constitutional excessiveness. State v. Harris, 841 So. 2d 1005, 2003 La. App. LEXIS 453 (Feb. 25, 2003), writ denied by La. 2003-0742, 853 So. 2d 637, 2003 La. LEXIS 2534 (La. Sept. 19, 2003).

Court of Appeal would consider the issue of whether defendant’s sentences were constitutionally excessive even though defendant failed to file a motion to reconsider the sentences as required by La. Code Crim. Proc. Ann. art. 881.1, where defendant did object orally after the trial court sentenced the defendant as a multiple offender. State v. Brooks, 841 So. 2d 854, 2003 La. App. LEXIS 283 (Feb. 11, 2003).

Defendant’s sentence was only examined for constitutional excessiveness because defendant failed to file a motion for reconsideration as required by La. Code Crim. Proc. Ann. art. 881.1; defendant’s sentence of 20 years at hard labor for violating La. Rev. Stat. Ann. § 14:44.1 was deemed excessive in violation of La. Const. art. I, § 20 because the trial court’s reasons for imposing the sentence reflected that it was sentencing defendant for something other than the offense for which defendant was convicted. State v. Marshall, 841 So. 2d 866, 2003 La. App. LEXIS 286 (Feb. 11, 2003), writ denied by La. 2003-0659, 845 So. 2d 1090, 2003 La. LEXIS 1882 (La. June 6, 2003), writ denied by La. 2004-1963, 901 So. 2d 1092, 2005 La. LEXIS 1569 (La. May 6, 2005).

Defendant’s argument that the trial court erred by failing to state for the record the considerations taken into account and factual basis for imposing the sentence, as required by La. Code Crim. Proc. Ann. art. 894.1(C), failed where it was not included in the motion for reconsideration filed under La. Code Crim. Proc. Ann. art. 881.1. State v. Stacker, 836 So. 2d 601, 2002 La. App. LEXIS 4150 (Dec. 30, 2002), writ denied by La. 2003-0411, 855 So. 2d 327, 2003 La. LEXIS 2917 (La. Oct. 10, 2003).

Sentence of 50 years at hard labor, without benefit of probation, parole or suspension of sentence, for armed robbery conviction, La. Rev. Stat. Ann. § 14:64, was affirmed because defendant was precluded from raising a claim of excessive sentence on appeal pursuant to La. Code Crim. Proc. Ann. art. 881.1, and moreover, failed to show that the sentence imposed was constitutionally excessive when he had two prior convictions for burglary, one prior conviction for possession of a firearm by a convicted felon, and offered no testimony as to any mitigating circumstances. State v. Hamilton, 834 So. 2d 567, 2002 La. App. LEXIS 3854 (Dec. 4, 2002), writ denied by La. 2003-1641, 874 So. 2d 163, 2004 La. LEXIS 1791 (La. May 21, 2004).

Although defendant failed to file a motion to reconsider defendant’s sentence pursuant to La. Code Crim. Proc. Ann. art. 881.1, defendant did orally object to the sentence when imposed; the court concluded that defendant’s sentence as a third felony offender under La. Rev. Stat. Ann. § 15:529.1 was not excessive in violation of La. Const. art. I, § 20 because defendant failed to rebut the presumption that the mandatory minimum sentence was constitutional. State v. Decay, 833 So. 2d 459, 2002 La. App. LEXIS 3676 (Nov. 26, 2002).

Although defendant’s counsel failed to file a motion to reconsider the sentence, an action for which the defendant claimed ineffective assistance of counsel, because the record contained sufficient evidence to address the ineffective assistance of counsel issue, the appellate court decided to determine whether there was a reasonable probability that the defendant’s sentence would have been reduced had defense counsel made or filed a motion to reconsider the sentence. State v. Prudhomme, 829 So. 2d 1166, 2002 La. App. LEXIS 3313 (Oct. 30, 2002), writ denied by La. 2002-3230, 855 So. 2d 324, 2003 La. LEXIS 2906 (La. Oct. 10, 2003).

Appellate court noted defendant failed to timely file a motion to reconsider his sentence as required by La. Code Crim. Proc. Ann. art. 881.1(A) and, as a general rule, appellate courts were precluded from reviewing a sentence when a defendant failed to timely file such a motion; however, defendant raised the issue of ineffective counsel in his pro se assignment of error and for that reason the appellate court reviewed the sentence. State v. Sullivan, 827 So. 2d 1260, 2002 La. App. LEXIS 2985 (Oct. 2, 2002), writ denied by La. 2002-2931, 841 So. 2d 790, 2003 La. LEXIS 1181 (La. Apr. 21, 2003), writ denied by La. 2002-2965, 852 So. 2d 1024, 2003 La. LEXIS 2387 (La. Sept. 5, 2003).

Where defendant failed to object to the multiple offender bill sentence or to file a motion to reconsider sentence, defendant was precluded by the requirements of the code of criminal procedure from appealing his multiple offender sentence. State v. Stevenson, 829 So. 2d 519, 2002 La. App. LEXIS 2846 (Sept. 30, 2002).

Defendant was not entitled to a review of his sentences for excessiveness because he did not file a motion to reconsider sentence pursuant to La. Code Crim. Proc. Ann. art. 881.1. State v. Graves, 798 So. 2d 1090, 2001 La. App. LEXIS 2113 (Oct. 3, 2001), writ denied by La. 2002-0029, 827 So. 2d 420, 2002 La. LEXIS 3021 (La. Oct. 14, 2002).

Pursuant to La. Code Crim. Proc. Ann. art. 881.1, 881.2(A)(1), because defendant’s attorney did not make a written or oral motion to reconsider sentence, defendant was procedurally barred from arguing on appeal that the trial court’s sentence of life in prison at hard labor constituted an unconstitutionally excessive sentence. State v. Felder, 809 So. 2d 360, 2001 La. App. LEXIS 2080 (Sept. 28, 2001), writ denied by La. 2001-3027, 827 So. 2d 1173, 2002 La. LEXIS 3081 (La. Oct. 25, 2002).

Where defendant challenged sentences as constitutionally and statutorily excessive, defendant was entitled to appellate review of the sentences pursuant to La. Code Crim. Proc. Ann. art. 881.1. State v. Jackson, 790 So. 2d 720, 2001 La. App. LEXIS 1717 (June 27, 2001).

Defendant’s failure to comply with a requirement of La. Code Crim. Proc. Ann. art. 881.1 that he specify his objections to a sentence precluded him from challenging that sentence on appeal due to that failure, and because he did not offer any evidence to rebut the presumption of constitutionality regarding his sentence. State v. Brown, 788 So. 2d 667, 2001 La. App. LEXIS 1345 (May 30, 2001).

Because defendant did not file a motion for reconsideration of his sentence pursuant to La. Code Crim. Proc. Ann. art. 881.1, the trial court properly refused to consider his claim that his sentence was excessive. State v. Jackson, 786 So. 2d 818, 2001 La. App. LEXIS 1211 (Apr. 11, 2001), writ denied by La. 2001-2601, 817 So. 2d 1155, 2002 La. LEXIS 2089 (La. June 14, 2002).

Failure to comply with La. C.Cr.P. art. 881.1 does not preclude a review of defendant’s sentence for constitutional excessiveness. State v. Knightshed, 783 So. 2d 501, 2001 La. App. LEXIS 647 (Mar. 28, 2001).

Defendant who contended that his sentence of 35 years imprisonment was constitutionally excessive because the trial court lacked justification to impose the near maximum sentence of 35 years of imprisonment, was only entitled to review of the sentence for constitutional excessiveness where no motion to reconsider had been filed as required by La. Code Crim. Proc. Ann. art. 881.1. State v. Pendleton, 783 So. 2d 459, 2001 La. App. LEXIS 548 (Mar. 14, 2001), writ denied by La. 2001-1242, 807 So. 2d 243, 2002 La. LEXIS 300 (La. Jan. 25, 2002).

Where a sentence imposed for aggravated oral sexual battery was illegally lenient insofar as the trial judge failed to specify that the sentence be served without benefit of parole, probation, or suspension as required by La. Rev. Stat. Ann. § 14:43.C but the State did not preserve its right to appeal the sentence by either filing a motion to reconsider sentence or making a timely objection as required by La. Code Crim. Proc. Ann. art. 881.2(B), La. Code Crim. Proc. Ann. art. 881.1, the appellate court was unable to review the error since it was not preserved in the trial court. State v. Murray, 782 So. 2d 132, 2001 La. App. LEXIS 460 (Feb. 28, 2001), writ denied by La. 2001-1026, 810 So. 2d 1137, 2002 La. LEXIS 653 (La. Feb. 22, 2002), writ denied by La. 2001-1854, 812 So. 2d 650, 2002 La. LEXIS 1031 (La. Mar. 28, 2002), writ denied by La. 2003-0122, 865 So. 2d 716, 2004 La. LEXIS 380 (La. Feb. 6, 2004).

Where a trial court did not rule on defendant’s motion for reconsideration of sentence, which was filed in accordance with La. Code Crim. Proc. Ann. art. 881.1, and continued the hearing on the motion until the completion of defendant’s appeal, the appellate court affirmed defendant’s conviction but remanded the case to the trial court for a ruling on defendant’s motion to reconsider sentence. State v. Simmons, 781 So. 2d 821, 2001 La. App. LEXIS 381 (Feb. 28, 2001).

Where the record does not contain a motion to reconsider sentence as required by La. Code Crim. Proc. Ann art. 881.1, appellate review is limited to the bare claim that the sentence is constitutionally excessive. State v. English, 774 So. 2d 1186, 2000 La. App. LEXIS 3401 (Dec. 20, 2000), writ denied by La. 2001-0520, 799 So. 2d 499, 2001 La. LEXIS 4022 (La. Oct. 12, 2001), writ denied by La. 2003-0921, 872 So. 2d 476, 2004 La. LEXIS 1472 (La. Apr. 30, 2004).

Where defendant did not raise a trial court’s alleged sentencing error in his motion for reconsideration of sentence, defendant was precluded, by La. Code Crim. Proc. Ann. art. 881.1, from raising that alleged error on appeal. State v. Callegari, 773 So. 2d 806, 2000 La. App. LEXIS 2747 (Nov. 2, 2000), writ denied by La. 2000-3338, 801 So. 2d 362, 2001 La. LEXIS 3075 (La. Nov. 9, 2001).

Where defendant failed to object to his sentence and failed to present a motion for reconsideration of the sentence, appellate review was precluded under La. Code Crim. Proc. Ann. art. 881.1. State v. Weaver, 770 So. 2d 831, 2000 La. App. LEXIS 2514 (Sept. 27, 2000), writ denied by La. 2000-2994, 799 So. 2d 1147, 2001 La. LEXIS 3902 (La. Oct. 26, 2001).

Appellate review of defendant’s claim of excessive sentence following her conviction for first degree robbery was precluded by her failure to file a new motion for reconsideration of the sentence pursuant to La. Code Crim. Proc. Ann. art. 881.1 after the trial court re-sentenced her as a habitual offender. State v. Chisolm, 771 So. 2d 205, 2000 La. App. LEXIS 2515 (Sept. 27, 2000), writ denied by La. 2000-2965, 798 So. 2d 106, 2001 La. LEXIS 2552 (La. Sept. 28, 2001), writ denied by La. 2000-3077, 798 So. 2d 108, 2001 La. LEXIS 2586 (La. Sept. 28, 2001).

Where a defendant, who was convicted of possession of cocaine and was sentenced to four years at hard labor, filed a motion to reconsider his sentence on the ground that it was excessive, he was relegated to a claim of constitutional excessiveness on appeal. La. Code Crim. Proc. Ann. art. 881.1. State v. Watkins, 768 So. 2d 665, 2000 La. App. LEXIS 2183 (Sept. 27, 2000).

Appellate court considered defendant’s claim that his sentence was constitutionally excessive even though defendant failed to file a motion to reconsider sentence pursuant to La. Code Crim. Proc. Ann. art. 881.1. State v. Tribbit, 767 So. 2d 901, 2000 La. App. LEXIS 2120 (Aug. 29, 2000), writ denied by La. 2000-2725, 799 So. 2d 490, 2001 La. LEXIS 4035 (La. Oct. 12, 2001).

When a defendant’s motion for reconsideration urges merely that the sentence is excessive, an appellate court will review the sentence for constitutional excessiveness pursuant to La. Code Crim. Proc. Ann. art. 881.1, which involves a determination of whether the sentence is illegal, grossly disproportionate to the severity of the offense, or shocking to the sense of justice. State v. Hunter, 765 So. 2d 478, 2000 La. App. LEXIS 1666 (June 21, 2000).

Where a defendant was sentenced to 21 years at hard labor for distribution of cocaine, such sentence was not excessive pursuant to La. Code Crim. Proc. Ann. art. 881.1, given that the conviction resulted from a plea bargain that dismissed four other drug charges for which defendant had been exposed to substantially more incarceration time. State v. Hunter, 765 So. 2d 478, 2000 La. App. LEXIS 1666 (June 21, 2000).

On patent error review, an appellate court determined that a defendant’s sentences on two counts of oral sexual battery were illegally lenient where they were imposed without restricting the defendant’s parole eligibility, but the state did not preserve its right to appeal the sentence by either filing a motion to reconsider sentence or making a timely objection, and the appellate court was prohibited from acting to correct illegally lenient sentences where the prosecution had failed to preserve the issue for appeal; the appellate court was not permitted to act on the defendant’s illegal sentence. State v. Hotoph, 750 So. 2d 1036, 1999 La. App. LEXIS 3155 (Nov. 10, 1999), writ denied by La. 2000-0150, 765 So. 2d 1066, 2000 La. LEXIS 2106 (La. June 30, 2000), writ denied by La. 1999-3477, 765 So. 2d 1062, 2000 La. LEXIS 2116 (La. June 30, 2000).

Even though the State incorrectly titled its motion as a motion to correct illegal sentence, the State was not barred from raising the issue that the trial court improperly imposed a suspended sentence because the State’s motion in substance complied with La. Code Crim. Proc. Ann. art. 881.1A. State v. Guilbeaux, 749 So. 2d 16, 1999 La. App. LEXIS 3107 (Nov. 10, 1999).

Where defendant failed to move for reconsideration of his sentence, he was barred under La. Code Crim. Proc. Ann. art. 881.1 from appealing it, and because he received the minimum sentence, it was not unconstitutionally excessive. State v. Owens, 743 So. 2d 890, 1999 La. App. LEXIS 2940 (Oct. 27, 1999), writ denied by La. 2000-0438, 769 So. 2d 553, 2000 La. LEXIS 2451 (La. Sept. 29, 2000).

Because defendant failed to timely file a motion for reconsideration of sentence pursuant to La. Code Crim. Proc. Ann. art. 881.1(A)(1), defendant was barred from attacking sentence on appeal and from challenging sentence as excessive. State v. Owens, 763 So. 2d 628, 1999 La. App. LEXIS 2944 (Oct. 27, 1999).

When defendant failed to file a motion to reconsider sentence, an appellate court’s review of his sentence was limited to the bare claim that the sentence is constitutionally excessive, in accordance with La. Code Crim. Proc. Ann. art. 881.1. State v. Armstrong, 743 So. 2d 284, 1999 La. App. LEXIS 2469 (Sept. 22, 1999), writ denied by La. 1999-3151, 759 So. 2d 92, 2000 La. LEXIS 1018 (La. Apr. 7, 2000).

La. Code Crim. Proc. Ann. art. 881.1 precludes a defendant from presenting arguments on appeal which were not presented to the trial court. State v. Cherry, 752 So. 2d 894, 1999 La. App. LEXIS 2474 (Sept. 22, 1999), reversed by, remanded by La. App. 32141, 752 So. 2d 894, 1999 La. App. LEXIS 3466 (La.App. 2 Cir. Dec. 8, 1999).

Plain language of La. Code Crim. Proc. art. 881.1 precludes a defendant from urging any ground of objection to a sentence, including a claim of excessiveness, that was not raised in the motion to reconsider, on appeal or review. State v. Robinson, 744 So. 2d 119, 1999 La. App. LEXIS 2406 (Aug. 11, 1999).

Under La. Code Crim. Proc. Ann. art. 881.1, the defendant must file a motion to reconsider and set forth the specific grounds upon which the motion is based in order to raise an objection to the sentence on appeal; however, in order to preserve a claim of constitutional excessiveness, the defendant need not allege any more specific ground than that the sentence is excessive. State v. Robinson, 744 So. 2d 119, 1999 La. App. LEXIS 2406 (Aug. 11, 1999).

If the defendant does not allege any specific ground for excessiveness in a motion to reconsider or present any argument or evidence not previously considered by the court at original sentencing, then the defendant does not lose the right to appeal the sentence but the defendant is simply relegated to having the appellate court consider the bare claim of excessiveness; La. Code Crim. Proc. Ann. art. 881.1 only precludes the defendant from presenting arguments to the court of appeal which were not presented to the trial court at a point in the proceedings when the trial court was in a position to correct the deficiency. State v. Robinson, 744 So. 2d 119, 1999 La. App. LEXIS 2406 (Aug. 11, 1999).

La. Code Crim. Proc. Ann. art. 881.1 and La. Code Crim. Proc. Ann. art. 881.2 require that the State move to reconsider the sentence in the trial court or object to the sentence at the time the sentence was imposed. State v. Myers, 737 So. 2d 255, 1999 La. App. LEXIS 1557 (May 19, 1999), writ denied by La. 99-1770, 750 So. 2d 979, 1999 La. LEXIS 3305 (La. Nov. 24, 1999), reversed by, remanded by La. 99-1803, 761 So. 2d 498, 2000 La. LEXIS 980 (La. Apr. 11, 2000).

Defendant failed to file his motion to reconsider sentence within the 30 days following the imposition of his sentences and, therefore, the trial court properly refused to reconsider the sentence because it no longer had jurisdiction; defendant was barred procedurally from this assignment of error reviewed on appeal because he did not comply with the time requirements of La. Code Crim. Proc. Ann. art. 881.1. State v. Welch, 744 So. 2d 64, 1999 La. App. LEXIS 1099 (Apr. 1, 1999), reversed by, remanded by La. 99-1283, 760 So. 2d 317, 2000 La. LEXIS 979 (La. Apr. 11, 2000).

Where, on appeal, defendant asserted that his six-year sentence for burglary was excessive, but failed, as required by La. Code Crim. Proc. Ann. art. 881.1, to file a motion to reconsider the sentence or to make an oral objection to the sentence, and did not preserve the issue for review, the issue could be reviewed for constitutional excessiveness because defendant alleged ineffective assistance of counsel with regards to his sentence. State v. Ewens, 735 So. 2d 89, 1999 La. App. LEXIS 785 (Mar. 30, 1999), writ denied by La. 99-1218, 750 So. 2d 179, 1999 La. LEXIS 2571 (La. Oct. 8, 1999).

Pursuant to La. Code Crim. Proc. Ann. art. 881.1, a defendant who fails to file the proper motion to reconsider sentence in the trial court is precluded from raising sentencing issues on appeal. State v. Lewis, 732 So. 2d 556, 1999 La. App. LEXIS 559 (Mar. 10, 1999), writ denied by La. 1999-2818, 760 So. 2d 334, 2000 La. LEXIS 1241 (La. Apr. 20, 2000).

La. Code Crim. Proc. Ann. art. 881.1(A) requires defendant to make an oral motion or file a written motion to reconsider sentence stating the specific grounds on which the motion is made, and failure to do so precludes review of the sentence. State v. Richmond, 734 So. 2d 33, 1999 La. App. LEXIS 554 (Mar. 10, 1999).

Where defendant pled guilty to distributing cocaine within a drug free zone in violation of La. Rev. Stat. Ann. § 40:981.3 pursuant to a specific sentencing agreement, defendant was not entitled to a review of that sentence under La. Code Crim. Proc. Ann. art. 881.2(A)(2); nor was defendant entitled to a review of that sentence under La. Code Crim. Proc. Ann. art. 881.1 where defendant failed to file a motion to reconsider sentence. State v. Williams, 729 So. 2d 1080, 1999 La. App. LEXIS 432 (Feb. 19, 1999).

While failure to file a motion for reconsideration precludes a defendant from raising specific grounds on appeal, such failure does not necessarily preclude a challenge to the constitutionality of the sentence; a defendant’s claim that a sentence is constitutionally excessive was nevertheless addressed, in an abundance of caution. State v. Williams, 729 So. 2d 14, 1999 La. App. LEXIS 309 (Feb. 10, 1999).

Defendant’s sentence could be reviewed only on a bare constitutional claim of excessiveness, where defendant did not file a motion to reconsider and set forth the specific grounds upon which the motion was based. State v. Willis, 728 So. 2d 493, 1999 La. App. LEXIS 40 (Jan. 20, 1999).

Under La. Code Crim. Proc. Ann. art. 881.1 a defendant must file a motion to reconsider and set forth the “specific grounds” upon which the motion is based in order to raise an objection to a sentence on appeal. State v. Medious, 722 So. 2d 1086, 1998 La. App. LEXIS 3410 (Nov. 25, 1998), writ denied by La. 98-3201, 742 So. 2d 876, 1999 La. LEXIS 1233 (La. Apr. 23, 1999).

The failure of a defendant who was convicted of armed robbery to claim excessiveness as ground for reconsideration by the trial court of his 30-year sentence precluded review of his claim on appeal that the sentence was constitutionally excessive; further, the court noted that under La. Code Crim. Proc. Ann. art. 881.1, a defendant seeking reconsideration was required to set forth the specific grounds upon which the motion was based in order to raise an objection to a sentence on appeal. State v. Jones, 720 So. 2d 52, 1998 La. App. LEXIS 2864 (Sept. 25, 1998).

The failure to make or file a motion to reconsider sentence pursuant to La. Code Crim. Proc. Ann. art. 881.1 relegated the defendant to the bare claim that the sentence was constitutionally excessive. State v. Branch, 714 So. 2d 1277, 1998 La. App. LEXIS 1723 (July 6, 1998), writ denied by La. 98-2359, 734 So. 2d 1227, 1999 La. LEXIS 151 (La. Jan. 8, 1999).

Defendant was barred from presenting his allegation on appeal that he was subject to excessive sentences under La. Code Crim. Proc. Ann. art. 881.1 where he did not make motions for reconsideration of the sentences or object to the sentences. State v. LeBouef, 708 So. 2d 808, 1998 La. App. LEXIS 308 (Feb. 20, 1998), writ denied by La. 98-0767, 724 So. 2d 206, 1998 La. LEXIS 2265 (La. July 2, 1998).

Specific grounds must be set forth to appeal a sentence and a failure to do so precludes argument on that issue on appeal. State v. Joubert, 705 So. 2d 1295, 1998 La. App. LEXIS 180 (Feb. 4, 1998), writ denied by La. 98-1525, 723 So. 2d 973, 1998 La. LEXIS 3138 (La. Oct. 30, 1998).

Where defendant filed no motion to reconsider his sentence in compliance with La. Code Crim. Proc. Ann. art. 881.1, the court found no basis for reviewing the sentence. State v. Allen, 707 So. 2d 72, 1998 La. App. LEXIS 65 (Jan. 14, 1998), writ denied by La. 98-0432, 719 So. 2d 1054, 1998 La. LEXIS 2173 (La. June 26, 1998).

Where defendant’s motion for reconsideration of sentence, under La. Code Crim. Proc. Ann. art. 881.1 (A)(2), argued only that the sentence was excessive and failed to include a specific ground for reconsideration, he was precluded from raising an objection to the sentence on appeal or review as per La. Code Crim. Proc. Ann. art. 881.1 and could only argue constitutional excessiveness. State v. Washington, 705 So. 2d 254, 1997 La. App. LEXIS 2844 (Dec. 10, 1997), writ denied by La. 98-0148, 718 So. 2d 430, 1998 La. LEXIS 1434 (La. May 8, 1998).

Pursuant to La. Code Crim. Proc. Ann. art. 881.1, where defendant failed to object to his sentence as excessive in the trial court, the issue was waived for appellate review. State v. Jiron, 683 So. 2d 769, 1996 La. App. LEXIS 2249 (Oct. 1, 1996).

Because defendant failed to make or file a motion to reconsider her sentence, she was precluded by La. Code Crim. Proc. Ann. art. 881.1 from challenging her sentence on appeal for any ground, including excessiveness. State v. Brantley, 679 So. 2d 472, 1996 La. App. LEXIS 1646 (Aug. 21, 1996).

La. Code Crim. Proc. Ann. art. 881.1 bars a defendant from contending that his term of imprisonment is excessive where the record does not contain a motion to reconsider sentence; thus, La. Code Crim. Proc. Ann. art. 881.1 precludes the state or a defendant from raising an objection to the sentence or from urging any ground not raised in such a motion. State v. Harris, 679 So. 2d 549, 1996 La. App. LEXIS 1653 (Aug. 21, 1996), writ of certiorari denied by La. 96-2954, 701 So. 2d 975, 1997 La. LEXIS 3117 (La. Sept. 26, 1997).

La. Code Crim. Proc. Ann. art. 880 requires that the trial judge ascribe any periods in which a defendant was in actual custody for the offense, and failure to do so constitutes error patent. State v. Harris, 679 So. 2d 549, 1996 La. App. LEXIS 1653 (Aug. 21, 1996), writ of certiorari denied by La. 96-2954, 701 So. 2d 975, 1997 La. LEXIS 3117 (La. Sept. 26, 1997).

Where defendant contended on appeal that the sentences imposed on him for armed robbery and attempted manslaughter were unconstitutionally excessive, the appellate court would not consider the contention because he had not filed in the trial court a motion to reconsider the sentences. State v. Green, 673 So. 2d 262, 1996 La. App. LEXIS 647 (Apr. 17, 1996), writ of certiorari denied by La. 96-1248, 679 So. 2d 1380, 1996 La. LEXIS 2640 (La. Oct. 4, 1996), writ of certiorari denied by La. 96-1131, 679 So. 2d 1379, 1996 La. LEXIS 2635 (La. Oct. 4, 1996).

Reliance on La. Code Crim. Proc. Ann. art. 881.1 in the context of a sentence illegal on its face is misplaced; an illegal sentence is no sentence at all and La. Code Crim. Proc. Ann. art. 881.5 authorizes a trial judge to correct an illegal sentence at any time, and La. Code Crim. Proc. Ann. art. 882 allows an appellate court to correct an illegal sentence on review even where no motion to reconsider the sentence is filed in the trial court. State v. Green, 673 So. 2d 262, 1996 La. App. LEXIS 647 (Apr. 17, 1996), writ of certiorari denied by La. 96-1248, 679 So. 2d 1380, 1996 La. LEXIS 2640 (La. Oct. 4, 1996), writ of certiorari denied by La. 96-1131, 679 So. 2d 1379, 1996 La. LEXIS 2635 (La. Oct. 4, 1996).

Because defendant failed to file a motion to reconsider his sentence, pursuant to La. Code Crim. Proc. Ann. art. 881.1, defendant was precluded from raising the specific ground of excessiveness on appeal. State v. Smith, 672 So. 2d 211, 1996 La. App. LEXIS 754 (Apr. 3, 1996).

In his motion to reconsider the sentence, the defendant alleged that his sentence was excessive “under the circumstances of this particular case,” but he did not set forth any specific grounds therefore; on appeal, the defendant was limited to a bare claim of constitutional excess and could not allege doubling of the guidelines sentence because he failed to include those specific grounds in his motion to reconsider. State v. Brown, 656 So. 2d 1070, 1995 La. App. LEXIS 1468 (May 30, 1995).

Because defendant failed to allege the specific grounds upon which his motion to reconsider the sentence was based, the appellate court refused to consider the issues concerning the application of the sentencing guidelines and the failure to order a presentence investigation report because the issues were not raised before the trial court. State v. Southall, 652 So. 2d 581, 1995 La. App. LEXIS 650 (Mar. 3, 1995), writ of certiorari denied by La. 95-0705, 658 So. 2d 1260, 1995 La. LEXIS 1984 (La. Sept. 1, 1995).

Defendant’s claim of an excessive sentence was improper where he did not object or move to reconsider his sentence during trial as required by La. Code Crim. Proc. Ann. art. 881.1. State v. Salone, 648 So. 2d 494, 1994 La. App. LEXIS 3583 (Dec. 28, 1994).

Because defendant failed to file the requisite motion, she was precluded from raising the issue of an illegal sentence on appeal under La. Code Crim. Proc. Ann. art. 881.1. State v. Houston, 648 So. 2d 948, 1994 La. App. LEXIS 3541 (Dec. 14, 1994).

Defendant failed to preserve his right to have his sentence reviewed on appeal because the only specific ground mentioned in his motion for reconsideration was the weight given to a prior conviction, which had not been listed by the trial court as an aggravating circumstance. State v. Lewing, 639 So. 2d 1245, 1994 La. App. LEXIS 2178 (July 13, 1994).

Where defendant neither orally nor by written motion urged the trial court to reconsider the sentencing choice, the appellate court was precluded from reviewing the alleged excessiveness of defendant’s sentence as a fourth habitual offender. State v. Wilson, 635 So. 2d 494, 1994 La. App. LEXIS 973 (Apr. 6, 1994), writ of certiorari denied by La. 94-1208, 642 So. 2d 192, 1994 La. LEXIS 2072 (La. Sept. 16, 1994).

Defendant was not permitted to appeal his sentence on grounds of excessiveness where he failed to file a motion to reconsider the sentence in the trial court as required by La. Code Crim. Proc. Ann. art. 881.1. State v. Lane, 634 So. 2d 958, 1994 La. App. LEXIS 688 (Mar. 30, 1994).

Having timely filed a motion for reconsideration of his sentence under La. Code Crim. Proc. Ann. art. 881.1, defendant was entitled to review of the sentence imposed under La. Code Crim. Proc. Ann. art. 881.2. State v. Heredia, 631 So. 2d 68, 1994 La. App. LEXIS 43 (Jan. 19, 1994).

Where a defendant has timely filed a motion for reconsideration under La. Code Crim. Proc. Ann. art. 881.1, he is entitled to appellate review of his sentence. State v. Brown, 628 So. 2d 207, 1993 La. App. LEXIS 3672 (Dec. 1, 1993).

In a defendant’s appeal of his sentence pursuant to La. Code Crim. Proc. Ann. art. 881.1, the defendant’s failure to have filed a written motion or made an oral motion to reconsider sentence precluded him from raising an objection to the sentence on appeal. State v. Williams, 633 So. 2d 309, 1993 La. App. LEXIS 3717 (Nov. 24, 1993).

Pursuant to La. Code Crim. Proc. Ann. art. 881.1, defendant had a responsibility to obtain a ruling on a motion to reconsider sentence and to cause the appellate record to be supplemented with that ruling. State v. Lewis, 633 So. 2d 321, 1993 La. App. LEXIS 3763 (Nov. 24, 1993).

Defense counsel’s argument and objection to the sentence imposed on defendant by the trial court was proper under La. Code Crim. Proc. Ann. art. 881.1 because counsel made an oral objection at the time of sentencing setting forth the specific grounds of his objection. State v. Aggison, 628 So. 2d 1115, 1993 La. LEXIS 3211 (Nov. 12, 1993).

Defendant, who failed to move for reconsideration of sentence, was barred under La. Code Crim. Proc. Ann. art. 881.1 from attacking his sentence on appeal. State v. Lankford, 626 So. 2d 1217, 1993 La. App. LEXIS 3315 (Oct. 27, 1993), remanded by 626 So. 2d 1217, 1993 La. App. LEXIS 3677 (La.App. 2 Cir. 1993).

Defendant’s failure to make a motion to reconsider his sentence as required by La. Code Crim. Proc. Ann. art. 881.1 precluded defendant from raising the issue of excessiveness of sentence on appeal. State v. Lockhart, 629 So. 2d 1195, 1993 La. App. LEXIS 3189 (Oct. 15, 1993), writ of certiorari denied by La. 94-0050, 635 So. 2d 1132, 1994 La. LEXIS 934 (La. Apr. 7, 1994).

Under La. Code Crim. Proc. Ann. art. 881.1, defendant was precluded from raising the issue of the excessiveness of his sentence because he failed to file a motion to reconsider his sentence. State v. Alas, 622 So. 2d 836, 1993 La. App. LEXIS 2662 (July 27, 1993), writ of certiorari denied by 629 So. 2d 397, 1993 La. LEXIS 3365 (La. 1993).

Defendant’s sentence for possession of a firearm by a convicted felon was proper, where the prosecution failed to file a motion to reconsider the sentence in accordance with the statute. State v. Washington, 621 So. 2d 114, 1993 La. App. LEXIS 2431 (June 23, 1993), writ of certiorari denied by 626 So. 2d 1177, 1993 La. LEXIS 3037 (La. 1993).

Defense counsel’s mere contention, that the sentence imposed was excessive, did not comply with the mandates of La. Code Crim. Proc. Ann. art. 881.1, and did not preserve the length of the sentence imposed for review by the appellate court. State v. Dyer, 621 So. 2d 51, 1993 La. App. LEXIS 2435 (June 23, 1993), writ of certiorari denied by 626 So. 2d 1178, 1993 La. LEXIS 3042 (La. 1993).

Defendant failed to preserve a sentencing issue for appellate review because he did not file a motion to reconsider the sentence, as required by La. Code Crim. Proc. Ann. art. 881.1. State v. Lee, 618 So. 2d 551, 1993 La. App. LEXIS 1618 (Apr. 28, 1993), writ of certiorari denied by 624 So. 2d 1222, 1993 La. LEXIS 2673 (La. 1993).

Court did not address the legality of defendant’s sentence, where defendant did not challenge his sentence in conformity with La. Code Crim. Proc. Ann. art. 881.1. State v. Sumlin, 617 So. 2d 225, 1993 La. App. LEXIS 1545 (Apr. 14, 1993).

Defendant’s failure to file a motion for reconsideration of his sentence, as required by La. Code Crim. Proc. Ann. art. 881.1, precluded him from arguing that his sentence was excessive on appeal. State v. Appacrombie, 616 So. 2d 285, 1993 La. App. LEXIS 1225 (Mar. 31, 1993), writ of certiorari denied by 623 So. 2d 1302, 1993 La. LEXIS 2383 (La. 1993).

Under La. Code Crim. Proc. Ann. art. 881.1 only those objections specifically made in the motion to reconsider sentence can be urged on appeal. State v. Green, 614 So. 2d 758, 1993 La. App. LEXIS 745 (Feb. 24, 1993).

Defendant was precluded from raising a sentencing issue due to his failure to file a motion for reconsideration, as required by La. Code Crim. Proc. Ann. art. 881.1. State v. Hutson, 613 So. 2d 1134, 1993 La. App. LEXIS 491 (Feb. 10, 1993).

Defendant’s failure under La. Code Crim. Proc. Ann. art. 881.1 to file a motion to reconsider his sentence for the molestation of a juvenile precluded him from raising the claim of excessiveness and the trial court’s alleged failure to comply with the sentencing guidelines on appeal. State v. Hillman, 613 So. 2d 1053, 1993 La. App. LEXIS 307 (Feb. 3, 1993), writ of certiorari denied by 617 So. 2d 1181, 1993 La. LEXIS 1776 (La. 1993).

Because defendant never filed a motion to reconsider his sentence under La. Code Crim. Proc. Ann. art. 881.1, but merely made an oral motion for appeal at sentencing, he was precluded from raising objections to his sentence on appeal. State v. Washington, 614 So. 2d 242, 1993 La. App. LEXIS 466 (Feb. 3, 1993), writ of certiorari denied by 619 So. 2d 575, 1993 La. LEXIS 1982 (La. 1993).

Defendant’s failure to file a motion to reconsider his sentence in the trial court precluded the appellate court’s consideration of his appeal of that sentence. State v. Epperson, 609 So. 2d 1033, 1992 La. App. LEXIS 3738 (Dec. 2, 1992).

Pursuant to La. Code Crim. Proc. Ann. art. 881.1, defendant’s failure to file a motion to reconsider precluded him from raising the claim of excessiveness on appeal. State v. Belsha, 608 So. 2d 291, 1992 La. App. LEXIS 3249 (Nov. 4, 1992).

Where defendant did not raise an objection to the sentence imposed and did not file a motion to reconsider sentence, defendant was barred from presenting a claim that the sentence imposed was excessive. State v. Bryant, 607 So. 2d 11, 1992 La. App. LEXIS 3295 (Oct. 28, 1992), writ of certiorari denied by La. 92-3082, 632 So. 2d 760, 1994 La. LEXIS 526 (La. Feb. 25, 1994).

Pursuant to La. Code Crim. Proc. Ann. art. 881.1, criminal defendant failed to state any ground in support of his motion to reconsider and was precluded from raising any objections to the sentence. State v. Barnes, 607 So. 2d 872, 1992 La. App. LEXIS 3531 (Oct. 28, 1992).

•• Consecutive Sentences. — Defendant’s conviction for the second-degree murder of his child was proper where none of the experts believed that the injuries to the child could have been caused by falling down the stairs, choking, or CPR. Further, defendant did not contend on appeal that his life sentence was constitutionally excessive; thus, he was precluded from challenging as excessive the consecutive nature of his sentence under La. Code Crim. Proc. Ann. art. 881.1. State v. Smith, 877 So. 2d 1123, 2004 La. App. LEXIS 1673 (June 29, 2004), writ denied by La. 2004-2081, 891 So. 2d 669, 2005 La. LEXIS 61 (La. Jan. 7, 2005).

Sentences imposed for armed robbery and theft were not unconstitutionally excessive because a trial court considered the criteria required under La. Code Crim. Proc. Ann. art. 894.1, and the sentences imposed were within the applicable ranges; although the trial court erred by failing to reference La. Code Crim. Proc. Ann. art. 883 when imposing consecutive sentences, the error was harmless because the record supported the trial court’s decision based on the fact that defendant used cruelty against an elderly victim and a co-conspirator, defendant directed the use of a weapon during the crime, defendant was a fourth felony offender, defendant had been previously convicted of armed robbery, and defendant was the mastermind of the crime. State v. Asad, 870 So. 2d 455, 2004 La. App. LEXIS 821 (Apr. 7, 2004).

Issue of receipt of consecutive sentences for first degree robbery and armed robbery convictions, and not concurrent sentences, that was not raised in a motion to reconsider had not been preserved for appellate review. State v. Calvin, 781 So. 2d 827, 2001 La. App. LEXIS 392 (Feb. 28, 2001), writ denied by La. 2001-1112, 805 So. 2d 1182, 2002 La. LEXIS 74 (La. Jan. 4, 2002).

Armed robbery defendant that did not file a motion to reconsider sentence which set forth a specific ground upon which the motion was based, was precluded under La. Code Crim. Proc. Ann. art. 881.1 from seeking review of his consecutive sentences although a claim of constitutional excessiveness could be preserved by a mere allegation that the sentence was excessive. State v. Tate, 670 So. 2d 671, 1996 La. App. LEXIS 681 (Mar. 6, 1996).

Defendant on appeal was precluded from challenging the trial court’s imposition of sentences for simple burglary, unauthorized use of a movable, and simple criminal damage to property, which were to run consecutive to his prior sentence on a prior armed robbery conviction because he failed to file a motion to reconsider the sentences under La. Code Crim. Proc. art. 881.1. State v. Morris, 614 So. 2d 180, 1993 La. App. LEXIS 369 (Feb. 3, 1993).

•• Corrections, Modifications & Reductions. — Although a defendant failed to file a written motion to reconsider sentence, where defense counsel argued that the sentencing range was 210 to 240 months and orally objected to the sentencing at the time it was imposed, the argument and objection satisfied the requirement of La. Code Crim. Proc. Ann. art. 881.1(A)(2) governing motions for reconsideration of sentence. State v. Washington, 670 So. 2d 1255, 1996 La. App. LEXIS 359 (Feb. 14, 1996), writ denied by La. 98-0537, 726 So. 2d 7, 1998 La. LEXIS 2864 (La. Sept. 25, 1998).

Where defendant did not timely file a motion for reconsideration of his sentence, the trial court erred in granting the motion; trial court lacked authority to amend defendant’s sentence while his appeal was pending. State v. Slaid, 614 So. 2d 1326, 1993 La. App. LEXIS 976 (Mar. 3, 1993).

••• General Overview. — In defendant’s appeal of his 15-year prison sentence for aggravated second-degree battery, the court found that defendant did not preserve the error for review pursuant to La. Code Crim. Proc. Ann. art. 881.1(D) because no oral or written motion to reconsider the sentence was filed. While defendant filed a motion to reconsider his original sentence, he did not file a motion to reconsider his second sentence. State v. Bajoie, 899 So. 2d 78, 2005 La. App. LEXIS 1035 (Mar. 9, 2005), writ denied by La. 2005-0909, 916 So. 2d 167, 2005 La. LEXIS 2561 (La. Nov. 29, 2005).

In an armed robbery case, defendant’s failure to request reconsideration of his sentence precluded, under La. Code Crim. Proc. Ann. art. 881.1, a claim that the trial court failed to consider the sentencing guidelines in La. Code Crim. Proc. Ann. art. 894.1. State v. Donaldson, 880 So. 2d 39, 2004 La. App. LEXIS 1847 (July 14, 2004), writ denied by La. 2004-2056, 891 So. 2d 668, 2005 La. LEXIS 60 (La. Jan. 7, 2005).

Where defendant filed an amended motion for reconsideration of his sentence, and the trial court modified his term of incarceration pursuant thereto, defendant’s challenge to the new sentence was procedurally barred from review on appeal where defendant failed to file a new motion for reconsideration from the newly imposed sentence which set out the grounds for his objection to that sentence, as required by La. Code Crim. Proc. Ann. art. 881.1 and La. Code Crim. Proc. Ann. art. 881.2(A)(1). State v. Smith, 879 So. 2d 179, 2004 La. App. LEXIS 868 (Apr. 7, 2004).

Where defendant failed to bring an oral or written motion to reconsider a sentence, and defendant’s brief contained no argument in support of the issue, it was considered abandoned on appeal. State v. Guilbeau, 869 So. 2d 201, 2004 La. App. LEXIS 308 (Feb. 23, 2004), writ denied by La. 2004-2553, 896 So. 2d 28, 2005 La. LEXIS 404 (La. Feb. 18, 2005).

Trial court did not abuse its discretion by denying defendant’s motion to reconsider her sentence without a hearing where no hearing is required. State v. Hughes, 865 So. 2d 853, 2003 La. App. LEXIS 3704 (Dec. 31, 2003), writ denied by La. 2004-0663, 882 So. 2d 1165, 2004 La. LEXIS 2858 (La. Sept. 24, 2004).

Defendant’s failure to comply with La. Code Crim. Proc. Ann. art. 881.1 did not preclude a review of defendant’s sentence for constitutional excessiveness. State v. Schieffler, 841 So. 2d 1000, 2003 La. App. LEXIS 454 (Feb. 25, 2003), writ denied by La. 2003-0741, 853 So. 2d 636, 2003 La. LEXIS 2533 (La. Sept. 19, 2003).

Where defendant failed to file a La. Code Crim. Proc. Ann. art. 881.1 motion to reconsider the five year sentence imposed following his conviction for unauthorized entry of a place of business, the appellate court’s review was limited to the bare claim that the sentence was constitutionally excessive. State v. Adger, 797 So. 2d 146, 2001 La. App. LEXIS 2031 (Sept. 26, 2001).

Where defendant challenged sentences as constitutionally and statutorily excessive, defendant was entitled to appellate review of the sentences pursuant to La. Code Crim. Proc. Ann. art. 881.1. State v. Jackson, 790 So. 2d 720, 2001 La. App. LEXIS 1717 (June 27, 2001).

Under La.Code Crim.P. art. 881.1(A)(1) defendant was not entitled to a further reconsideration of his sentence after he failed to move to reconsider the sentence within 30 days of the imposition of sentence, even though he appealed the sentence as illegal under art. 894.1, because his failure to move for reconsideration within the required 30 days; the appellate court’s remand of the sentence as illegally lenient resulted only in the trial court making ministerial corrections to the minutes and did not give defendant the right to further relief from his sentence once it was ministerially correcting the sentence. State v. Kanjanabout, 783 So. 2d 648, 2001 La. App. LEXIS 868 (May 2, 2001), writ denied by La. 2001-1741, 815 So. 2d 95, 2002 La. LEXIS 1451 (La. May 3, 2002).

Defendant did not object orally at sentencing or file a timely motion to reconsider sentence when the trial judge allegedly inadvertently sentenced him to serve double the statutory minimum sentence when the minimum statutory sentence was actually intended; therefore, his claim of excessiveness of sentence on appeal was barred. State v. Bamburg, 772 So. 2d 356, 2000 La. App. LEXIS 2709 (Nov. 2, 2000).

When a defendant fails to file a timely La. Code Crim. Proc. Ann. art. 881.1 motion to reconsider his sentence, an appellate court’s review is limited to the bare claim that the sentence is constitutionally excessive. State v. Sanders, 769 So. 2d 183, 2000 La. App. LEXIS 2261 (Oct. 4, 2000).

When a defendant’s motion for reconsideration urges merely that the sentence is excessive, an appellate court will review the sentence for constitutional excessiveness pursuant to La. Code Crim. Proc. Ann. art. 881.1, which involves a determination of whether the sentence is illegal, grossly disproportionate to the severity of the offense, or shocking to the sense of justice. State v. Hunter, 765 So. 2d 478, 2000 La. App. LEXIS 1666 (June 21, 2000).

Even though the State incorrectly titled its motion as a motion to correct illegal sentence, the State was not barred from raising the issue that the trial court improperly imposed a suspended sentence because the State’s motion in substance complied with La. Code Crim. Proc. Ann. art. 881.1A. State v. Guilbeaux, 749 So. 2d 16, 1999 La. App. LEXIS 3107 (Nov. 10, 1999).

Defendant was precluded from claiming that his sentence of 30 years at hard labor for his conviction for the armed robbery of a convenience store was excessive because he failed to file a timely motion to reconsider the sentence within 30 days as required by La. Code Crim. Proc. Ann. art. 881.1. State v. Francis, 748 So. 2d 484, 1999 La. App. LEXIS 2717 (Oct. 6, 1999), writ denied by La. 2000-0544, 773 So. 2d 156, 2000 La. LEXIS 3238 (La. Nov. 13, 2000).

Because a La. Code Crim. Proc. Ann. art. 916(3) motion to reconsider a sentence was filed outside of the 30 day time limit of La. Code Crim. Proc. art. 881.1(A)(1), its denial was proper, even though in denying the motion the trial judge incorrectly stated that he lacked jurisdiction to hear the motion simply because the case was already on appeal. State v. Taylor, 743 So. 2d 749, 1999 La. App. LEXIS 2399 (Aug. 31, 1999), writ denied by La. 99-3272, 752 So. 2d 168, 1999 La. LEXIS 3495 (La. Dec. 17, 1999).

Defendant’s appeal, which challenged the revocation of his suspended license after a third conviction for driving while intoxicated, was dismissed because defendant failed to preserve his right to appeal after he had pled guilty to each offense. State v. Davis, 708 So. 2d 1121, 1998 La. App. LEXIS 285 (Feb. 11, 1998).

Under La. Code Crim. Proc. Ann. art. 881.1 the failure to file or make a motion to reconsider sentence precludes a defendant from raising an objection to the sentence on appeal, including a claim of excessiveness. State v. Duncan, 667 So. 2d 1141, 1995 La. App. LEXIS 3536 (Dec. 15, 1995).

Trial court was without authority to grant reconsideration of defendant’s sentence under La. Code Crim. Proc. Ann. art. 881.1 where the extension was discussed in chambers but not on the record of the transcript. State v. Neville, 655 So. 2d 785, 1995 La. App. LEXIS 1237 (May 16, 1995), writ of certiorari denied by La. 95-1521, 660 So. 2d 851, 1995 La. LEXIS 2329 (La. Sept. 29, 1995).

Defendant’s claim of an excessive sentence was improper where he did not object or move to reconsider his sentence during trial as required by La. Code Crim. Proc. Ann. art. 881.1. State v. Salone, 648 So. 2d 494, 1994 La. App. LEXIS 3583 (Dec. 28, 1994).

Defendant failed to preserve his right to have his sentence reviewed on appeal because the only specific ground mentioned in his motion for reconsideration was the weight given to a prior conviction, which had not been listed by the trial court as an aggravating circumstance. State v. Lewing, 639 So. 2d 1245, 1994 La. App. LEXIS 2178 (July 13, 1994).

Pursuant to La. Code Crim. Proc. Ann. art. 888.1, the trial court was without authority to amend defendant’s sentence, where the motion to amend was brought more than 30 days after sentencing and where defendant was originally sentenced to hard labor; pursuant to La. Code Crim. Proc. Ann. art. 881(B), where the sentence had already commenced, the trial court could have amended the sentence only if the original sentence was not for hard labor. State v. Tillman, 638 So. 2d 475, 1994 La. App. LEXIS 1687 (June 8, 1994).

The state is not prohibited from challenging the sentence imposed because it failed to file a motion to reconsider as required by La. Code Crim. Proc. Ann. art. 881.1. State v. Bagneris, 633 So. 2d 835, 1994 La. App. LEXIS 417 (Feb. 25, 1994).

Pursuant to La. Code Crim. Proc. Ann. art. 881.1, a defendant who failed to include specific grounds upon which his oral motion for reconsideration of his sentence was based, was entitled to a consideration only of his bare claim of excessiveness. State v. Grant, 627 So. 2d 747, 1993 La. App. LEXIS 3657 (Dec. 1, 1993).

Under La. Code Crim. Proc. Ann. art. 881.1, defendant’s sentence of 18 years at hard labor was not excessive after he was adjudicated an habitual offender upon his third felony conviction. State v. Bennett, 633 So. 2d 272, 1993 La. App. LEXIS 3797 (Nov. 24, 1993), writ of certiorari denied by La. 93-3032, 634 So. 2d 835, 1994 La. LEXIS 512 (La. Feb. 25, 1994).

Because defendant failed to file or make a motion to reconsider his sentence, he was precluded from raising the objection to his sentence on appeal pursuant to La. Code Crim. Proc. Ann. art. 881.1. State v. Woods, 619 So. 2d 803, 1993 La. App. LEXIS 2255 (May 28, 1993).

Defendant’s motion for reconsideration of his sentence pursuant to La. Code Crim. Proc. Ann. art. 881.1 was properly denied because defendant failed to assert any specific basis for his contention that the sentence imposed was excessive. State v. Mims, 614 So. 2d 776, 1993 La. App. LEXIS 723 (Feb. 24, 1993), set aside by, remanded by 619 So. 2d 1059, 1993 La. LEXIS 1935 (La. 1993).

Because La. Code Crim. Proc. Ann. art. 881.1 was to become effective on January 1, 1992, or 30 days after the effective date of the sentencing guidelines, whichever was later, and because, under an emergency rule, the sentencing guidelines had become effective on January 1, 1992, art. 881.1 became effective 30 days later on January 30, 1992, so that it was applicable to defendant sentenced on February 24, 1992. State v. Trahan, 607 So. 2d 1016, 1992 La. App. LEXIS 3494 (Nov. 4, 1992).

••• Illegal Sentences. — Trial court erred in sentencing defendant as a fourth felony offender under amended version of the habitual offender act, La. Rev. Stat. Ann. § 15:529.1, rather than the one in effect at time defendant committed the offense; however, the appellate court declined to exercise its discretion to correct the sentence because, although the State objected on the record to the sentence, it did not file a motion to reconsider sentence, as authorized by La. Code Crim. Proc. Ann. art. 881.1, nor had it appealed or sought supervisory relief. State v. Bagneris, 830 So. 2d 1047, 2002 La. App. LEXIS 3213 (Oct. 23, 2002), writ denied by La. 2002-3119, 853 So. 2d 634, 2003 La. LEXIS 2526 (La. Sept. 19, 2003).

Defendant’s sentences for second degree kidnapping and attempted forcible rape were not unconstitutionally excessive under La. Code Crim. Proc. Ann. art. 881.1 because all defendants participated in the senseless forcible abduction and attempted forcible rape of a young woman, the seriousness of such activity was justified neither by poor judgment nor a claimed misunderstanding as to consent, and it was obvious that defendant had failed to learn from four prior misdemeanor convictions. State v. Baker, 796 So. 2d 145, 2001 La. App. LEXIS 2010 (Sept. 26, 2001).

Under La.Code Crim.P. art. 881.1(A)(1) defendant was not entitled to a further reconsideration of his sentence after he failed to move to reconsider the sentence within 30 days of the imposition of sentence, even though he appealed the sentence as illegal under art. 894.1, because his failure to move for reconsideration within the required 30 days; the appellate court’s remand of the sentence as illegally lenient resulted only in the trial court making ministerial corrections to the minutes and did not give defendant the right to further relief from his sentence once it was ministerially correcting the sentence. State v. Kanjanabout, 783 So. 2d 648, 2001 La. App. LEXIS 868 (May 2, 2001), writ denied by La. 2001-1741, 815 So. 2d 95, 2002 La. LEXIS 1451 (La. May 3, 2002).

Even though the State incorrectly titled its motion as a motion to correct illegal sentence, the State was not barred from raising the issue that the trial court improperly imposed a suspended sentence because the State’s motion in substance complied with La. Code Crim. Proc. Ann. art. 881.1A. State v. Guilbeaux, 749 So. 2d 16, 1999 La. App. LEXIS 3107 (Nov. 10, 1999).

While failure to file a motion for reconsideration precludes a defendant from raising specific grounds on appeal, such failure does not necessarily preclude a challenge to the constitutionality of the sentence; a defendant’s claim that a sentence is constitutionally excessive was nevertheless addressed, in an abundance of caution. State v. Williams, 729 So. 2d 14, 1999 La. App. LEXIS 309 (Feb. 10, 1999).

Court could not review defendant’s sentence, where defendant alleged that his sentence was excessive, and where defendant’s motion for reconsideration did not state why the sentence was excessive as required by La. Code Crim. Proc. Ann. art. 881.1. State v. Essex, 618 So. 2d 574, 1993 La. App. LEXIS 1794 (May 5, 1993).

••• Time Limitations. — Defendant’s motion for reconsideration of the multiple offender sentence was never filed; therefore, the failure to file a motion within the time required prevented the trial court from considering the motion and appellate review was precluded. State v. Mosley, 872 So. 2d 1220, 2004 La. App. LEXIS 1098 (Apr. 14, 2004), writ denied by La. 04-1400, 887 So. 2d 448, 2004 La. LEXIS 3283 (La. Nov. 8, 2004).

Where defendant filed an amended motion for reconsideration of his sentence, and the trial court modified his term of incarceration pursuant thereto, defendant’s challenge to the new sentence was procedurally barred from review on appeal where defendant failed to file a new motion for reconsideration from the newly imposed sentence which set out the grounds for his objection to that sentence, as required by La. Code Crim. Proc. Ann. art. 881.1 and La. Code Crim. Proc. Ann. art. 881.2(A)(1). State v. Smith, 879 So. 2d 179, 2004 La. App. LEXIS 868 (Apr. 7, 2004).

Trial court erred in granting defendant’s motion to reconsider his sentence and in reducing the sentence from 99 years to 40 years; defendant’s motion was untimely pursuant to La. Code Crim. Proc. Ann. art. 881.1, which required that a motion to reconsider a sentence be filed within 30 days of the imposition of the sentence. State v. Hunter, 841 So. 2d 42, 2003 La. App. LEXIS 493 (Feb. 19, 2003).

Although defendant failed to raise the issue of excessiveness in his motion to reconsider his sentence within 30 days of sentencing, as required by La. Code Crim. Proc. Ann. art. 881.1, a reviewing court cautiously considered the issue because there had been no determinative case by the state’s highest court as to whether the failure to comply with article 881.1 precluded a claim of constitutional excessiveness. State v. Moreau, 726 So. 2d 512, 1999 La. App. LEXIS 153 (Jan. 26, 1999).

Defendant did not file a motion to reconsider sentence within the 30 day period allowed by La. Code Crim. Proc. Ann. art. 881.1, nor did the trial court set a longer period at sentencing for filing the motion; defendant’s failure to timely file the motion or to orally object at his sentencing on the basis of excessiveness precluded the court from entertaining a claim of excessiveness of sentence. State v. King, 663 So. 2d 307, 1995 La. App. LEXIS 2563 (Oct. 4, 1995), writ of certiorari denied by La. 95-2664, 669 So. 2d 433, 1996 La. LEXIS 791 (La. Mar. 15, 1996).

Under La. Code Crim. Proc. Ann. art. 881.1, defendant could not appeal his sentence as being excessive where he had not made or filed a specific motion to reconsider his sentence within 30 days of its imposition. State v. Trahan, 607 So. 2d 1016, 1992 La. App. LEXIS 3494 (Nov. 4, 1992).

•• Credits. — La. Code Crim. Proc. Ann. art. 880 requires that the trial judge ascribe any periods in which a defendant was in actual custody for the offense, and failure to do so constitutes error patent. State v. Harris, 679 So. 2d 549, 1996 La. App. LEXIS 1653 (Aug. 21, 1996), writ of certiorari denied by La. 96-2954, 701 So. 2d 975, 1997 La. LEXIS 3117 (La. Sept. 26, 1997).

•• Cruel & Unusual Punishment. — Failure to file a motion to reconsider sentence, or to state specific grounds upon which the motion is based, limits a defendant to a bare review of the sentence for constitutional excessiveness. State v. Crawford, 873 So. 2d 768, 2004 La. App. LEXIS 1077 (Apr. 27, 2004), writ denied by La. 2004-1744, 901 So. 2d 1083, 2005 La. LEXIS 1516 (La. May 6, 2005).

Sentences imposed for armed robbery and theft were not unconstitutionally excessive because a trial court considered the criteria required under La. Code Crim. Proc. Ann. art. 894.1, and the sentences imposed were within the applicable ranges; although the trial court erred by failing to reference La. Code Crim. Proc. Ann. art. 883 when imposing consecutive sentences, the error was harmless because the record supported the trial court’s decision based on the fact that defendant used cruelty against an elderly victim and a co-conspirator, defendant directed the use of a weapon during the crime, defendant was a fourth felony offender, defendant had been previously convicted of armed robbery, and defendant was the mastermind of the crime. State v. Asad, 870 So. 2d 455, 2004 La. App. LEXIS 821 (Apr. 7, 2004).

Defendant’s oral motion to reconsider a maximum sentence imposed after a conviction for indecent behavior with a juvenile did not comply with La. Code Crim. Proc. Ann. art. 881.1(E) due to the fact that no specific grounds were stated; therefore, an appellate court was relegated to a bare claim of excessiveness, but the sentence was vacated because the trial court erred by imposing the maximum sentence. State v. Whatley, 867 So. 2d 955, 2004 La. App. LEXIS 468 (Mar. 3, 2004), remanded by La. App. 04-0724, 888 So. 2d 1166, 2004 La. App. LEXIS 3028 (La.App. 3 Cir. Dec. 8, 2004).

Where defendant’s oral motion to reconsider sentence simply stated that the sentence was excessive and requested that the court reduce the sentence, defendant only preserved a review of his sentence for constitutional excessiveness. State v. Moore, 865 So. 2d 227, 2004 La. App. LEXIS 75 (Jan. 28, 2004), writ denied by La. 2004-0507, 877 So. 2d 142, 2004 La. LEXIS 2305 (La. July 2, 2004).

Where defendant failed to file a motion for reconsideration of his criminal sentence, appellate review was limited to constitutional excessiveness. State v. Stewart, 866 So. 2d 1016, 2004 La. App. LEXIS 73 (Jan. 27, 2004), writ denied by La. 2004-0449, 876 So. 2d 832, 2004 La. LEXIS 2218 (La. June 25, 2004).

Where defendant did not file a motion under the rule to reconsider a sentence for driving while intoxicated fourth offense, the court’s review on appeal was limited to the bare claim that defendant’s sentence of 15 years at hard labor without benefit of probation, parole, or suspension of sentence was constitutionally excessive. State v. Masters, 862 So. 2d 1121, 2003 La. App. LEXIS 3526 (Dec. 17, 2003).

Where defendant did not object to his enhanced sentence nor did he file a motion to reconsider his sentence, his sentence could only be reviewed for constitutional excessiveness. State v. Smith, 862 So. 2d 240, 2003 La. App. LEXIS 3264 (Nov. 25, 2003), writ denied by La. 2004-0050, 872 So. 2d 1078, 2004 La. LEXIS 1619 (La. May 7, 2004).

Because defendant failed to file a motion to reconsider sentence, under the provisions of La. Code Crim. Proc. Ann. art. 881.1, or to state specific grounds upon which the motion was based, he was limited to a bare appellate review of his second felony offender sentence of 12 years at hard labor for constitutional excessiveness; the appellate court found that the sentence was not unconstitutional excessive where the 12-year sentence was at lower end of sentencing range, defendant could have received up to 24 years of imprisonment, and he had a prior conviction in 1986 for simple robbery. State v. Parker, 853 So. 2d 67, 2003 La. App. LEXIS 2220 (July 29, 2003).

Pursuant to La. Rev. Stat. Ann. §§ 15:529.1(A)(1)(c)(i), 40:967(C)(2), and 14:27(D)(3), the minimum sentence defendant could receive for attempted possession of cocaine, as a fourth felony offender, was the 20-year sentence imposed by the trial court and defendant failed to clearly and convincingly show that he was exceptional and that the trial court should have departed from the statutory minimum sentence; thus, the imposed minimum sentence was presumed to be constitutional and was not excessive, La. Code Crim. Proc. Ann. art. 881.1. State v. Holloway, 847 So. 2d 200, 2003 La. App. LEXIS 1396 (May 16, 2003), writ of certiorari denied by La. 2003-1720, 861 So. 2d 558, 2003 La. LEXIS 3722 (La. Dec. 19, 2003), writ denied by La. 2003-1929, 861 So. 2d 560, 2003 La. LEXIS 3728 (La. Dec. 19, 2003).

Defendant’s failure to comply with La. Code Crim. Proc. Ann. art. 881.1 did not preclude a review of defendant’s sentence for constitutional excessiveness. State v. Schieffler, 841 So. 2d 1000, 2003 La. App. LEXIS 454 (Feb. 25, 2003), writ denied by La. 2003-0741, 853 So. 2d 636, 2003 La. LEXIS 2533 (La. Sept. 19, 2003).

Defendant’s sentence was only examined for constitutional excessiveness because defendant failed to file a motion for reconsideration as required by La. Code Crim. Proc. Ann. art. 881.1; defendant’s sentence of 20 years at hard labor for violating La. Rev. Stat. Ann. § 14:44.1 was deemed excessive in violation of La. Const. art. I, § 20 because the trial court’s reasons for imposing the sentence reflected that it was sentencing defendant for something other than the offense for which defendant was convicted. State v. Marshall, 841 So. 2d 866, 2003 La. App. LEXIS 286 (Feb. 11, 2003), writ denied by La. 2003-0659, 845 So. 2d 1090, 2003 La. LEXIS 1882 (La. June 6, 2003), writ denied by La. 2004-1963, 901 So. 2d 1092, 2005 La. LEXIS 1569 (La. May 6, 2005).

Sentence imposed for vehicular homicide was affirmed because (1) defendant failed to raise the adequacy of the trial court’s compliance with La. Code Crim. Proc. Ann. art. 894.1 in the trial court, thus, defendant was precluded from raising the issue on appeal under La. Code Crim. Proc. Ann. art. 881.1, and (2) the term of the sentence imposed was not excessive under La. Const. art. I, § 20 because the trial court considered all of the circumstances surrounding the victim’s death, including defendant’s prior convictions for driving while intoxicated; however, remand for partial resentencing was appropriate in that the sentence was illegally lenient, where the trial court failed to impose a fine and order participation in a substance abuse or a driver improvement program as required under La. Rev. Stat. Ann. § 14:32.1. State v. Norris, 837 So. 2d 723, 2003 La. App. LEXIS 114 (Jan. 29, 2003), writ denied by La. 2003-0982, 857 So. 2d 518, 2003 La. LEXIS 3289 (La. Nov. 7, 2003).

Where record showed that defendant failed to file a motion to reconsider sentence in accordance with La. Code Crim. Proc. Ann. art. 881.1, defendant was precluded from complaining on appeal of inadequate compliance with La. Code Crim. Proc. Ann. art. 894.1 and was limited to review of the bare claim that the sentence was constitutionally excessive. State v. Thornton, 836 So. 2d 1235, 2003 La. App. LEXIS 126 (Jan. 29, 2003), writ of certiorari denied by La. 2003-0861, 857 So. 2d 474, 2003 La. LEXIS 3181 (La. Oct. 31, 2003).

La. Code Crim. Proc. Ann. art. 881.1 provides that a defendant may file a motion to reconsider sentence within 30 days of sentencing, but requires that the motion be made orally at the time of sentencing, or in writing, and that it set forth the specific grounds on which the motion is based; the failure to file a motion to reconsider sentence, or to state the specific grounds on which the motion is based, precludes a defendant from raising those grounds on appeal; however, in those circumstances, appellate courts generally consider the issue of whether the sentence is constitutionally excessive. State v. Tracy, 831 So. 2d 503, 2002 La. App. LEXIS 3264 (Oct. 29, 2002), writ denied by La. 2002-2900, 840 So. 2d 1213, 2003 La. LEXIS 989 (La. Apr. 4, 2003).

Where defendant challenged sentences as constitutionally and statutorily excessive, defendant was entitled to appellate review of the sentences pursuant to La. Code Crim. Proc. Ann. art. 881.1. State v. Jackson, 790 So. 2d 720, 2001 La. App. LEXIS 1717 (June 27, 2001).

Defendant who contended that his sentence of 35 years imprisonment was constitutionally excessive because the trial court lacked justification to impose the near maximum sentence of 35 years of imprisonment, was only entitled to review of the sentence for constitutional excessiveness where no motion to reconsider had been filed as required by La. Code Crim. Proc. Ann. art. 881.1. State v. Pendleton, 783 So. 2d 459, 2001 La. App. LEXIS 548 (Mar. 14, 2001), writ denied by La. 2001-1242, 807 So. 2d 243, 2002 La. LEXIS 300 (La. Jan. 25, 2002).

Defendant preserved the issue of the alleged excessiveness of his sentence for consideration on appeal by filing a written motion to reconsider the sentence imposed alleging specific grounds, including failure to consider all mitigating circumstances and excessiveness of the sentence; the motion was denied by the trial court without a hearing. State v. Musgrove, 774 So. 2d 1155, 2000 La. App. LEXIS 3330 (Dec. 15, 2000), writ denied by La. 2001-0356, 798 So. 2d 112, 2001 La. LEXIS 2582 (La. Sept. 28, 2001).

Where a defendant, who was convicted of possession of cocaine and was sentenced to four years at hard labor, filed a motion to reconsider his sentence on the ground that it was excessive, he was relegated to a claim of constitutional excessiveness on appeal. La. Code Crim. Proc. Ann. art. 881.1. State v. Watkins, 768 So. 2d 665, 2000 La. App. LEXIS 2183 (Sept. 27, 2000).

Appellate court considered defendant’s claim that his sentence was constitutionally excessive even though defendant failed to file a motion to reconsider sentence pursuant to La. Code Crim. Proc. Ann. art. 881.1. State v. Tribbit, 767 So. 2d 901, 2000 La. App. LEXIS 2120 (Aug. 29, 2000), writ denied by La. 2000-2725, 799 So. 2d 490, 2001 La. LEXIS 4035 (La. Oct. 12, 2001).

Because defendant’s motion to reconsider his sentence only raised an excessive sentence claim, defendant was relegated to a claim of constitutional excessiveness on appeal. State v. Jetton, 756 So. 2d 1206, 2000 La. App. LEXIS 735 (Apr. 5, 2000), writ denied by La. 2000-1568, 787 So. 2d 299, 2001 La. LEXIS 851 (La. Mar. 16, 2001).

Where defendant failed to move for reconsideration of his sentence, he was barred under La. Code Crim. Proc. Ann. art. 881.1 from appealing it, and because he received the minimum sentence, it was not unconstitutionally excessive. State v. Owens, 743 So. 2d 890, 1999 La. App. LEXIS 2940 (Oct. 27, 1999), writ denied by La. 2000-0438, 769 So. 2d 553, 2000 La. LEXIS 2451 (La. Sept. 29, 2000).

Defendant, who shot a man in a bar fight six times at close range, was properly sentenced to 25 years of hard labor, given that the maximum sentence for the commission of the offense of manslaughter under La. Rev. Stat. Ann. § 14:31(B) was imprisonment at hard labor for not more than 40 years. The trial court, which considered both the aggravating and the mitigating circumstances, such as defendant’s prior drug conviction and his remorse for his actions, did not abuse its discretion, and the sentence was not cruel or excessive under either La. Const. art. I, § 20 or La. Code Crim. P. Ann. art. 881.1. State v. Etienne, 746 So. 2d 124, 1999 La. App. LEXIS 2757 (Oct. 13, 1999), writ denied by La. 2000-0165, 765 So. 2d 1067, 2000 La. LEXIS 2109 (La. June 30, 2000).

Under La. Code Crim. Proc. Ann. art. 881.1, the defendant must file a motion to reconsider and set forth the specific grounds upon which the motion is based in order to raise an objection to the sentence on appeal; however, in order to preserve a claim of constitutional excessiveness, the defendant need not allege any more specific ground than that the sentence is excessive. State v. Erwin, 734 So. 2d 666, 1999 La. App. LEXIS 199 (Feb. 3, 1999).

The failure to make or file a motion to reconsider sentence pursuant to La. Code Crim. Proc. Ann. art. 881.1 relegated the defendant to the bare claim that the sentence was constitutionally excessive. State v. Branch, 714 So. 2d 1277, 1998 La. App. LEXIS 1723 (July 6, 1998), writ denied by La. 98-2359, 734 So. 2d 1227, 1999 La. LEXIS 151 (La. Jan. 8, 1999).

Defendant was not required by La. Code Crim. Proc. Ann. art. 881.1 to file a motion to reconsider his sentence in order to preserve his right to appeal his sentence for distribution of cocaine within 1,000 feet of a school in violation of La. Rev. Stat. Ann. § 40:981.3 on the ground that it was excessive and constituted cruel and unusual punishment. State v. Curtis, 707 So. 2d 1328, 1998 La. App. LEXIS 291 (Feb. 11, 1998).

Where defendant contended on appeal that the sentences imposed on him for armed robbery and attempted manslaughter were unconstitutionally excessive, the appellate court would not consider the contention because he had not filed in the trial court a motion to reconsider the sentences. State v. Green, 673 So. 2d 262, 1996 La. App. LEXIS 647 (Apr. 17, 1996), writ of certiorari denied by La. 96-1248, 679 So. 2d 1380, 1996 La. LEXIS 2640 (La. Oct. 4, 1996), writ of certiorari denied by La. 96-1131, 679 So. 2d 1379, 1996 La. LEXIS 2635 (La. Oct. 4, 1996).

Reliance on La. Code Crim. Proc. Ann. art. 881.1 in the context of a sentence illegal on its face is misplaced; an illegal sentence is no sentence at all and La. Code Crim. Proc. Ann. art. 881.5 authorizes a trial judge to correct an illegal sentence at any time, and La. Code Crim. Proc. Ann. art. 882 allows an appellate court to correct an illegal sentence on review even where no motion to reconsider the sentence is filed in the trial court. State v. Green, 673 So. 2d 262, 1996 La. App. LEXIS 647 (Apr. 17, 1996), writ of certiorari denied by La. 96-1248, 679 So. 2d 1380, 1996 La. LEXIS 2640 (La. Oct. 4, 1996), writ of certiorari denied by La. 96-1131, 679 So. 2d 1379, 1996 La. LEXIS 2635 (La. Oct. 4, 1996).

Armed robbery defendant that did not file a motion to reconsider sentence which set forth a specific ground upon which the motion was based, was precluded under La. Code Crim. Proc. Ann. art. 881.1 from seeking review of his consecutive sentences although a claim of constitutional excessiveness could be preserved by a mere allegation that the sentence was excessive. State v. Tate, 670 So. 2d 671, 1996 La. App. LEXIS 681 (Mar. 6, 1996).

Under La. Code Crim. Proc. Ann. art. 881.1, a defendant can seek reconsideration of a sentence on the ground that the sentence imposed on the defendant is unconstitutionally excessive. State v. McEachern, 624 So. 2d 43, 1993 La. App. LEXIS 2872 (Sept. 22, 1993).

Appellate court erred under La. Code Crim. Proc. Ann. art. 881.1 in refusing to review defendant’s claim for excessiveness of sentence because defendant was not required to allege any more specific ground than that the sentence was excessive; defendant was merely relegated to having the appellate court review the bare claim of excessiveness. State v. Mims, 619 So. 2d 1059, 1993 La. LEXIS 1935 (June 18, 1993).

Defendant’s failure to comply with La. Code Crim. Proc. Ann. art. 881.1 barred him from presenting a claim on appeal of the excessiveness of the sentence imposed. State v. Forney, 614 So. 2d 803, 1993 La. App. LEXIS 733 (Feb. 24, 1993).

•• Fines. — Although a trial court committed errors patent by failing to impose a fine as required by La. Rev. Stat. Ann. § 40:967(F)(1)(a), and, additionally, upon resentencing defendant as a multiple offender, the trial court failed to state that defendant would not be eligible for parole, probation, or suspension of sentence prior to serving the minimum sentence as was required by La. Rev. Stat. Ann. § 40:967(G), because the State did not object at the time of sentencing, did not file a timely motion to reconsider the sentences, and did not appeal; therefore, under the provisions of La. Code Crim. Proc. Ann. art. 881.1, La. Code Crim. Proc. Ann. art. 881.2(B)(2), and La. Code Crim. Proc. Ann. art. 882, a Court of Appeal of Louisiana was prohibited from reviewing the issue of an illegally lenient sentence. State v. Pollard, 640 So. 2d 882, 1994 La. App. LEXIS 2094 (July 14, 1994).

•• Guidelines

••• General Overview. — Pursuant to La. Rev. Stat. Ann. §§ 15:529.1(A)(1)(c)(i), 40:967(C)(2), and 14:27(D)(3), the minimum sentence defendant could receive for attempted possession of cocaine, as a fourth felony offender, was the 20-year sentence imposed by the trial court and defendant failed to clearly and convincingly show that he was exceptional and that the trial court should have departed from the statutory minimum sentence; thus, the imposed minimum sentence was presumed to be constitutional and was not excessive, La. Code Crim. Proc. Ann. art. 881.1. State v. Holloway, 847 So. 2d 200, 2003 La. App. LEXIS 1396 (May 16, 2003), writ of certiorari denied by La. 2003-1720, 861 So. 2d 558, 2003 La. LEXIS 3722 (La. Dec. 19, 2003), writ denied by La. 2003-1929, 861 So. 2d 560, 2003 La. LEXIS 3728 (La. Dec. 19, 2003).

Although trial judge did not strictly comply with sentencing guidelines, as he did not determine the appropriate grid cell for both convictions, his indication of a grid cell demonstrated that he did consider the guidelines, and as long as the trial judge considered the sentencing guidelines and stated this in the record, he had discretion whether or not to comply with them; even though the two-year sentence for simple criminal damage greatly exceeded the sentencing range, because it ran concurrently with the four-year sentence for simple burglary, there was no abuse of discretion. State v. Trahan, 608 So. 2d 679, 1992 La. App. LEXIS 3352 (Nov. 4, 1992).

••• Adjustments & Enhancements

•••• General Overview. — Although defendant pleaded guilty pursuant to a plea agreement, this did not preclude appellate review of defendant’s sentence. The State’s written notice to defendant, on the day of sentencing, that it intended to seek a sentencing enhancement for the use of a firearm was adequate; when defendant agreed to plead guilty to manslaughter, he was told the State would pursue the sentencing enhancement provision. State v. Curtis, 880 So. 2d 112, 2004 La. App. LEXIS 1902 (Aug. 4, 2004), writ denied by La. 2004-2277, 893 So. 2d 71, 2005 La. LEXIS 293 (La. Jan. 28, 2005).

•••• Criminal History

••••• Prior Felonies. — In sentencing defendant, as a habitual offender, for obstruction of justice for hiding two bags of money in a police car, the trial court’s sentence of 25 years of imprisonment was not excessive where two guns were recovered from a purse containing documents bearing defendant’s name, and although defendant may have initially cooperated with the police, the record reflected that she ultimately placed the money that was taken in the armed robbery in the deputy’s police car, and defendant had an Ohio conviction in which she shot a person with a handgun. State v. Uloho, 875 So. 2d 918, 2004 La. App. LEXIS 1381 (May 26, 2004), writ denied by La. 2004-1640, 888 So. 2d 192, 2004 La. LEXIS 3434 (La. Nov. 19, 2004).

Because defendant failed to file a motion to reconsider sentence, under the provisions of La. Code Crim. Proc. Ann. art. 881.1, or to state specific grounds upon which the motion was based, he was limited to a bare appellate review of his second felony offender sentence of 12 years at hard labor for constitutional excessiveness; the appellate court found that the sentence was not unconstitutional excessive where the 12-year sentence was at lower end of sentencing range, defendant could have received up to 24 years of imprisonment, and he had a prior conviction in 1986 for simple robbery. State v. Parker, 853 So. 2d 67, 2003 La. App. LEXIS 2220 (July 29, 2003).

Pursuant to La. Rev. Stat. Ann. §§ 15:529.1(A)(1)(c)(i), 40:967(C)(2), and 14:27(D)(3), the minimum sentence defendant could receive for attempted possession of cocaine, as a fourth felony offender, was the 20-year sentence imposed by the trial court and defendant failed to clearly and convincingly show that he was exceptional and that the trial court should have departed from the statutory minimum sentence; thus, the imposed minimum sentence was presumed to be constitutional and was not excessive, La. Code Crim. Proc. Ann. art. 881.1. State v. Holloway, 847 So. 2d 200, 2003 La. App. LEXIS 1396 (May 16, 2003), writ of certiorari denied by La. 2003-1720, 861 So. 2d 558, 2003 La. LEXIS 3722 (La. Dec. 19, 2003), writ denied by La. 2003-1929, 861 So. 2d 560, 2003 La. LEXIS 3728 (La. Dec. 19, 2003).

Appellate courts routinely review sentences for constitutional excessiveness, even absent a defendant’s compliance with La. Code Crim. Proc. Ann. art. 881.1. that he file a written motion to reconsider sentence as to the habitual offender sentence. State v. Esteen, 846 So. 2d 167, 2003 La. App. LEXIS 1216 (Apr. 29, 2003), writ of certiorari denied by La. 2003-1034, 862 So. 2d 978, 2004 La. LEXIS 50 (La. Jan. 9, 2004).

Appellate review of defendant’s claim of excessive sentence following her conviction for first degree robbery was precluded by her failure to file a new motion for reconsideration of the sentence pursuant to La. Code Crim. Proc. Ann. art. 881.1 after the trial court re-sentenced her as a habitual offender. State v. Chisolm, 771 So. 2d 205, 2000 La. App. LEXIS 2515 (Sept. 27, 2000), writ denied by La. 2000-2965, 798 So. 2d 106, 2001 La. LEXIS 2552 (La. Sept. 28, 2001), writ denied by La. 2000-3077, 798 So. 2d 108, 2001 La. LEXIS 2586 (La. Sept. 28, 2001).

••••• Three Strikes. — Defendant was properly sentenced under La. Code Crim. Proc. Ann. art. 881.1 and La. Code Crim. Proc. Ann. art. 894.1, the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1(a)(1)(b)(ii), and La. Const., art. I, § 20 to mandatory life imprisonment after he was adjudicated a third felony offender because defendant failed to offer any evidence to rebut the presumption of the constitutionality of his enhanced life sentence and because the 16 years that defendant previously served for his first offense of armed robbery was not enough to deter defendant from a life of crime. State v. Barnes, 800 So. 2d 973, 2001 La. App. LEXIS 2207 (Oct. 17, 2001).

•• Imposition. — Sentence imposed for vehicular homicide was affirmed because (1) defendant failed to raise the adequacy of the trial court’s compliance with La. Code Crim. Proc. Ann. art. 894.1 in the trial court, thus, defendant was precluded from raising the issue on appeal under La. Code Crim. Proc. Ann. art. 881.1, and (2) the term of the sentence imposed was not excessive under La. Const. art. I, § 20 because the trial court considered all of the circumstances surrounding the victim’s death, including defendant’s prior convictions for driving while intoxicated; however, remand for partial resentencing was appropriate in that the sentence was illegally lenient, where the trial court failed to impose a fine and order participation in a substance abuse or a driver improvement program as required under La. Rev. Stat. Ann. § 14:32.1. State v. Norris, 837 So. 2d 723, 2003 La. App. LEXIS 114 (Jan. 29, 2003), writ denied by La. 2003-0982, 857 So. 2d 518, 2003 La. LEXIS 3289 (La. Nov. 7, 2003).

Pursuant to La. Code Crim. Proc. Ann. art. 881.1, defendant’s failure to file a motion to reconsider precluded him from raising the claim of excessiveness on appeal. State v. Belsha, 608 So. 2d 291, 1992 La. App. LEXIS 3249 (Nov. 4, 1992).

••• General Overview. — Trial court lacked jurisdiction to consider defendant’s pro-se motion to reconsider his sentences because more than 30 days had elapsed since sentencing and the trial court had not extended the time period during which the defendant could submit such a motion; thus, pursuant to La. Code Crim. Proc. Ann. art. 881.1, defendant’s motion was not timely. State v. August, 870 So. 2d 553, 2004 La. App. LEXIS 864 (Apr. 7, 2004).

Defendant’s argument that the trial court erred by failing to state for the record the considerations taken into account and factual basis for imposing the sentence, as required by La. Code Crim. Proc. Ann. art. 894.1(C), failed where it was not included in the motion for reconsideration filed under La. Code Crim. Proc. Ann. art. 881.1. State v. Stacker, 836 So. 2d 601, 2002 La. App. LEXIS 4150 (Dec. 30, 2002), writ denied by La. 2003-0411, 855 So. 2d 327, 2003 La. LEXIS 2917 (La. Oct. 10, 2003).

La. Code Crim. Proc. Ann. art. 881.1 allows a defendant to file a motion to reconsider sentence within 30 days of sentencing, but requires that the motion be made orally at the time of sentencing, or in writing, and that it set forth the specific grounds on which the motion is based. State v. Decay, 798 So. 2d 1057, 2001 La. App. LEXIS 1956 (Sept. 13, 2001), writ denied by La. 2001-2724, 823 So. 2d 939, 2002 La. LEXIS 2509 (La. Aug. 30, 2002).

Defendant’s conviction for attempted indecent behavior with a juvenile was affirmed because there was sufficient evidence to sustain the conviction; however, the sentence was vacated because it was rendered prematurely as the court failed to address defendant’s post-conviction motions before rendering sentence. State v. Stec, 749 So. 2d 784, 1999 La. App. LEXIS 3338 (Nov. 30, 1999).

Although a defendant failed to file a written motion to reconsider sentence, where defense counsel argued that the sentencing range was 210 to 240 months and orally objected to the sentencing at the time it was imposed, the argument and objection satisfied the requirement of La. Code Crim. Proc. Ann. art. 881.1(A)(2) governing motions for reconsideration of sentence. State v. Washington, 670 So. 2d 1255, 1996 La. App. LEXIS 359 (Feb. 14, 1996), writ denied by La. 98-0537, 726 So. 2d 7, 1998 La. LEXIS 2864 (La. Sept. 25, 1998).

Although a trial court committed errors patent by failing to impose a fine as required by La. Rev. Stat. Ann. § 40:967(F)(1)(a), and, additionally, upon resentencing defendant as a multiple offender, the trial court failed to state that defendant would not be eligible for parole, probation, or suspension of sentence prior to serving the minimum sentence as was required by La. Rev. Stat. Ann. § 40:967(G), because the State did not object at the time of sentencing, did not file a timely motion to reconsider the sentences, and did not appeal; therefore, under the provisions of La. Code Crim. Proc. Ann. art. 881.1, La. Code Crim. Proc. Ann. art. 881.2(B)(2), and La. Code Crim. Proc. Ann. art. 882, a Court of Appeal of Louisiana was prohibited from reviewing the issue of an illegally lenient sentence. State v. Pollard, 640 So. 2d 882, 1994 La. App. LEXIS 2094 (July 14, 1994).

Defendant’s failure to make a motion to reconsider his sentence as required by La. Code Crim. Proc. Ann. art. 881.1 precluded defendant from raising the issue of excessiveness of sentence on appeal. State v. Lockhart, 629 So. 2d 1195, 1993 La. App. LEXIS 3189 (Oct. 15, 1993), writ of certiorari denied by La. 94-0050, 635 So. 2d 1132, 1994 La. LEXIS 934 (La. Apr. 7, 1994).

La. Code Crim. Proc. Ann. art. 881.1, which was in effect at the time of defendant’s sentencing, required a defendant to file a motion to reconsider sentence within 30 days following the imposition of sentence or within such longer period as the trial court may set at sentencing; the record showed no such motion was filed and the failure to file the motion precluded defendant from raising an objection to the sentence or from urging any ground not raised in the motion on appeal or review. State v. Bush, 604 So. 2d 1383, 1992 La. App. LEXIS 2680 (Sept. 23, 1992).

••• Factors. — On review of criminal sentence, defendant failed to preserve for review his claim that the trial court failed to properly consider mitigating factors where, in his earlier motion to reconsider the sentence, defendant did not allege the trial court’s failure to consider mitigating factors. State v. McGee, 862 So. 2d 452, 2003 La. App. LEXIS 3343 (Dec. 10, 2003).

Defendant was properly sentenced under La. Code Crim. Proc. Ann. art. 881.1 and La. Code Crim. Proc. Ann. art. 894.1, the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1(a)(1)(b)(ii), and La. Const., art. I, § 20 to mandatory life imprisonment after he was adjudicated a third felony offender because defendant failed to offer any evidence to rebut the presumption of the constitutionality of his enhanced life sentence and because the 16 years that defendant previously served for his first offense of armed robbery was not enough to deter defendant from a life of crime. State v. Barnes, 800 So. 2d 973, 2001 La. App. LEXIS 2207 (Oct. 17, 2001).

Defendant, who shot a man in a bar fight six times at close range, was properly sentenced to 25 years of hard labor, given that the maximum sentence for the commission of the offense of manslaughter under La. Rev. Stat. Ann. § 14:31(B) was imprisonment at hard labor for not more than 40 years. The trial court, which considered both the aggravating and the mitigating circumstances, such as defendant’s prior drug conviction and his remorse for his actions, did not abuse its discretion, and the sentence was not cruel or excessive under either La. Const. art. I, § 20 or La. Code Crim. P. Ann. art. 881.1. State v. Etienne, 746 So. 2d 124, 1999 La. App. LEXIS 2757 (Oct. 13, 1999), writ denied by La. 2000-0165, 765 So. 2d 1067, 2000 La. LEXIS 2109 (La. June 30, 2000).

•• Presentence Reports. — Because defendant failed to allege the specific grounds upon which his motion to reconsider the sentence was based, the appellate court refused to consider the issues concerning the application of the sentencing guidelines and the failure to order a presentence investigation report because the issues were not raised before the trial court. State v. Southall, 652 So. 2d 581, 1995 La. App. LEXIS 650 (Mar. 3, 1995), writ of certiorari denied by La. 95-0705, 658 So. 2d 1260, 1995 La. LEXIS 1984 (La. Sept. 1, 1995).

•• Proportionality. — When a defendant’s motion for reconsideration urges merely that the sentence is excessive, an appellate court will review the sentence for constitutional excessiveness pursuant to La. Code Crim. Proc. Ann. art. 881.1, which involves a determination of whether the sentence is illegal, grossly disproportionate to the severity of the offense, or shocking to the sense of justice. State v. Hunter, 765 So. 2d 478, 2000 La. App. LEXIS 1666 (June 21, 2000).

Where a defendant was sentenced to 21 years at hard labor for distribution of cocaine, such sentence was not excessive pursuant to La. Code Crim. Proc. Ann. art. 881.1, given that the conviction resulted from a plea bargain that dismissed four other drug charges for which defendant had been exposed to substantially more incarceration time. State v. Hunter, 765 So. 2d 478, 2000 La. App. LEXIS 1666 (June 21, 2000).

Defendant on appeal was precluded from challenging as excessive his sentences for simple burglary, unauthorized use of a movable, and simple criminal damage to property because he failed to file a motion to reconsider the sentences under La. Code Crim. Proc. art. 881.1. State v. Morris, 614 So. 2d 180, 1993 La. App. LEXIS 369 (Feb. 3, 1993).

•• Ranges. — Defendant was not entitled to a review of his sentence for excessiveness where the record did not reflect that he made or filed a motion to reconsider his sentence, pursuant to La. Code Crim. Proc. Ann. art. 881.1; further, a sentence of life without benefits was appropriate where a victim’s limited mental abilities and concomitant timidity hindered his ability to escape or fight back, and he was beaten in a vicious and subhuman manner and then drowned. State v. Barber, 706 So. 2d 563, 1998 La. App. LEXIS 42 (Jan. 21, 1998), writ denied by La. 98-1353, 726 So. 2d 24, 1998 La. LEXIS 2999 (La. Oct. 9, 1998).

• Postconviction Proceedings

•• General Overview. — Defendant’s conviction for aggravated cruelty to animals and sentence were proper where his sentence was not excessive in violation of La. Const. art. I, § 20, and where defendant failed to comply with La. Code Crim. Proc. Ann. art. 881.1 and did not include a specific ground upon which his motion for reconsideration of his sentence was based; therefore, the court did not consider the latter argument on appeal. State v. Collins, 768 So. 2d 674, 2000 La. App. LEXIS 2187 (Sept. 27, 2000).

Where defendant was convicted of driving while intoxicated, fourth offense, and sentenced to 10 years at hard labor, the first three years to be served without benefit of probation, parole, or suspension of sentence, and fined, defendant’s motion for appeal was untimely filed and therefore the court dismissed his appeal and remanded the matter to permit defendant to seek reinstatement of his right to appeal by post-conviction under La. Code Crim. Proc. Ann. art. 881.1, La. Code Crim. Proc. Ann. art. 914, and La. Code Crim. Proc. Ann. arts. 924-930. State v. Bowen, 767 So. 2d 806, 2000 La. App. LEXIS 1855 (July 25, 2000).

Defendant failed to file his motion to reconsider sentence within the 30 days following the imposition of his sentences and, therefore, the trial court properly refused to reconsider the sentence because it no longer had jurisdiction; defendant was barred procedurally from this assignment of error reviewed on appeal because he did not comply with the time requirements of La. Code Crim. Proc. Ann. art. 881.1. State v. Welch, 744 So. 2d 64, 1999 La. App. LEXIS 1099 (Apr. 1, 1999), reversed by, remanded by La. 99-1283, 760 So. 2d 317, 2000 La. LEXIS 979 (La. Apr. 11, 2000).

Defendant was not permitted to object to a sentence on appeal under La. Code Crim. Proc. Ann. art. 881.1 because he failed to make a motion to reconsider the sentence. State v. London, 712 So. 2d 287, 1998 La. App. LEXIS 1381 (May 27, 1998), writ denied by La. 98-1903, 730 So. 2d 933, 1998 La. LEXIS 3428 (La. Nov. 13, 1998), overruled by State v. Davis, La. App. 01-123, 792 So. 2d 126, 2001 La. App. LEXIS 1815 (La.App. 5 Cir. July 30, 2001).

Defendant was barred from presenting his allegation on appeal that he was subject to excessive sentences under La. Code Crim. Proc. Ann. art. 881.1 where he did not make motions for reconsideration of the sentences or object to the sentences. State v. LeBouef, 708 So. 2d 808, 1998 La. App. LEXIS 308 (Feb. 20, 1998), writ denied by La. 98-0767, 724 So. 2d 206, 1998 La. LEXIS 2265 (La. July 2, 1998).

•• Motions to Set Aside Sentence. — Defendant’s convictions for two counts of sexual battery were proper, along with the imposition of his sentence, because defendant had 30 days following the imposition of his sentence to make or file a motion to reconsider sentence and defendant failed to do so; the court did review his ineffective assistance of counsel issue and found that even if defendant’s trial counsel had filed a motion to reconsider sentence, the court would have deemed his sentences appropriate under the circumstances. State v. Blake, 872 So. 2d 602, 2004 La. App. LEXIS 1141 (May 5, 2004).

Because defendant failed to file a motion to reconsider sentence, under the provisions of La. Code Crim. Proc. Ann. art. 881.1, or to state specific grounds upon which the motion was based, he was limited to a bare appellate review of his second felony offender sentence of 12 years at hard labor for constitutional excessiveness; the appellate court found that the sentence was not unconstitutional excessive where the 12-year sentence was at lower end of sentencing range, defendant could have received up to 24 years of imprisonment, and he had a prior conviction in 1986 for simple robbery. State v. Parker, 853 So. 2d 67, 2003 La. App. LEXIS 2220 (July 29, 2003).

Where a defendant did not file a written motion to reconsider sentence, nor did he make a specific oral motion as prescribed by La. Code Crim. Proc. Ann. art. 881.1, such an omission normally precludes review of a sentence on appeal; however, the Court of Appeal of Louisiana, Fifth Circuit, has routinely reviewed sentences for constitutional excessiveness even absent a defendant’s compliance with art. 881.1. State v. Marshall, 841 So. 2d 881, 2003 La. App. LEXIS 461 (Feb. 25, 2003), writ denied by La. 2003-0909, 854 So. 2d 345, 2003 La. LEXIS 2663 (La. Sept. 26, 2003).

Where record showed that defendant failed to file a motion to reconsider sentence in accordance with La. Code Crim. Proc. Ann. art. 881.1, defendant was precluded from complaining on appeal of inadequate compliance with La. Code Crim. Proc. Ann. art. 894.1 and was limited to review of the bare claim that the sentence was constitutionally excessive. State v. Thornton, 836 So. 2d 1235, 2003 La. App. LEXIS 126 (Jan. 29, 2003), writ of certiorari denied by La. 2003-0861, 857 So. 2d 474, 2003 La. LEXIS 3181 (La. Oct. 31, 2003).

Defendant’s argument that the trial court erred by failing to state for the record the considerations taken into account and factual basis for imposing the sentence, as required by La. Code Crim. Proc. Ann. art. 894.1(C), failed where it was not included in the motion for reconsideration filed under La. Code Crim. Proc. Ann. art. 881.1. State v. Stacker, 836 So. 2d 601, 2002 La. App. LEXIS 4150 (Dec. 30, 2002), writ denied by La. 2003-0411, 855 So. 2d 327, 2003 La. LEXIS 2917 (La. Oct. 10, 2003).

La. Code Crim. Proc. Ann. art. 881.1 provides that a defendant may file a motion to reconsider sentence within 30 days of sentencing, but requires that the motion be made orally at the time of sentencing, or in writing, and that it set forth the specific grounds on which the motion is based; the failure to file a motion to reconsider sentence, or to state the specific grounds on which the motion is based, precludes a defendant from raising those grounds on appeal; however, in those circumstances, appellate courts generally consider the issue of whether the sentence is constitutionally excessive. State v. Tracy, 831 So. 2d 503, 2002 La. App. LEXIS 3264 (Oct. 29, 2002), writ denied by La. 2002-2900, 840 So. 2d 1213, 2003 La. LEXIS 989 (La. Apr. 4, 2003).

Where defendant failed to object to the multiple offender bill sentence or to file a motion to reconsider sentence, defendant was precluded by the requirements of the code of criminal procedure from appealing his multiple offender sentence. State v. Stevenson, 829 So. 2d 519, 2002 La. App. LEXIS 2846 (Sept. 30, 2002).

Defendant was not entitled to a review of his sentences for excessiveness because he did not file a motion to reconsider sentence pursuant to La. Code Crim. Proc. Ann. art. 881.1. State v. Graves, 798 So. 2d 1090, 2001 La. App. LEXIS 2113 (Oct. 3, 2001), writ denied by La. 2002-0029, 827 So. 2d 420, 2002 La. LEXIS 3021 (La. Oct. 14, 2002).

Where defendant failed to file a La. Code Crim. Proc. Ann. art. 881.1 motion to reconsider the five year sentence imposed following his conviction for unauthorized entry of a place of business, the appellate court’s review was limited to the bare claim that the sentence was constitutionally excessive. State v. Adger, 797 So. 2d 146, 2001 La. App. LEXIS 2031 (Sept. 26, 2001).

Pursuant to La. Code Crim. Proc. Ann. art. 881.1, the failure to file or make a motion to reconsider sentence precludes the defendant from raising an excessive sentence argument on appeal. State v. Mance, 797 So. 2d 718, 2001 La. App. LEXIS 966 (May 11, 2001).

Although ordinarily an appellate court is constrained by the provisions of La. Code Crim. Proc. Ann. art. 881.1, the appellate court, in the interest of judicial economy, considered defendant’s argument that his sentence was excessive, even in the absence of a motion to reconsider sentence, in order to address defendant’s claim of ineffective assistance of counsel. State v. Mance, 797 So. 2d 718, 2001 La. App. LEXIS 966 (May 11, 2001).

Because defendant did not file a motion for reconsideration of his sentence pursuant to La. Code Crim. Proc. Ann. art. 881.1, the trial court properly refused to consider his claim that his sentence was excessive. State v. Jackson, 786 So. 2d 818, 2001 La. App. LEXIS 1211 (Apr. 11, 2001), writ denied by La. 2001-2601, 817 So. 2d 1155, 2002 La. LEXIS 2089 (La. June 14, 2002).

Where a trial court did not rule on defendant’s motion for reconsideration of sentence, which was filed in accordance with La. Code Crim. Proc. Ann. art. 881.1, and continued the hearing on the motion until the completion of defendant’s appeal, the appellate court affirmed defendant’s conviction but remanded the case to the trial court for a ruling on defendant’s motion to reconsider sentence. State v. Simmons, 781 So. 2d 821, 2001 La. App. LEXIS 381 (Feb. 28, 2001).

Defendant’s claim of sentencing error was limited to the issue of constitutional excessiveness because pursuant to La. Code. Crim. Proc. Ann. art. 881.1, the failure to include a specific ground upon which a motion to reconsider sentence could be based precluded defendant from raising the ground for relief on appeal. State v. Clark, 774 So. 2d 291, 2000 La. App. LEXIS 2711 (Nov. 3, 2000), writ denied by La. 2000-3511, 795 So. 2d 1209, 2001 La. LEXIS 2515 (La. Aug. 31, 2001).

Failure to file a motion to reconsider sentence, or to state the specific grounds on which the motion is based, precludes the defendant from raising those grounds on appeal. State v. Robertson, 756 So. 2d 1148, 2000 La. App. LEXIS 390 (Feb. 29, 2000).

One purpose of the motion to reconsider is to allow the defendant to raise any errors that may have occurred in sentencing while the trial judge still has the jurisdiction to change or correct the sentence; the defendant may point out such errors or deficiencies, or may present argument or evidence not considered in the original sentencing, thereby preventing the necessity of a remand for resentencing. State v. Robinson, 744 So. 2d 119, 1999 La. App. LEXIS 2406 (Aug. 11, 1999).

If the defendant does not allege any specific ground for excessiveness in a motion to reconsider or present any argument or evidence not previously considered by the court at original sentencing, then the defendant does not lose the right to appeal the sentence but the defendant is simply relegated to having the appellate court consider the bare claim of excessiveness; La. Code Crim. Proc. Ann. art. 881.1 only precludes the defendant from presenting arguments to the court of appeal which were not presented to the trial court at a point in the proceedings when the trial court was in a position to correct the deficiency. State v. Robinson, 744 So. 2d 119, 1999 La. App. LEXIS 2406 (Aug. 11, 1999).

Under La. Code Crim. Proc. Ann. art. 881.1 a defendant must file a motion to reconsider and set forth the “specific grounds” upon which the motion is based in order to raise an objection to a sentence on appeal. State v. Medious, 722 So. 2d 1086, 1998 La. App. LEXIS 3410 (Nov. 25, 1998), writ denied by La. 98-3201, 742 So. 2d 876, 1999 La. LEXIS 1233 (La. Apr. 23, 1999).

La. Code Crim. Proc. Ann. art. 881.1 requires defendant to allege specific grounds in order to preserve his right to appeal his sentence, and where he failed to do so, his appeal of the sentence was limited to whether the sentence was constitutionally excessive. State v. Handley, 686 So. 2d 149, 1996 La. App. LEXIS 3200 (Dec. 20, 1996), writ of certiorari denied by La. 97-0189, 695 So. 2d 986, 1997 La. LEXIS 1925 (La. June 13, 1997).

Defendant was precluded from raising an objection to a sentence on appeal where the record did not contain the required motion for reconsideration pursuant to La. Code Crim. Proc. Ann. art. 881.1. State v. Smith, 677 So. 2d 589, 1996 La. App. LEXIS 1325 (June 26, 1996), writ denied by La. 97-0850, 703 So. 2d 1287, 1997 La. LEXIS 3779 (La. Nov. 14, 1997).

Although a defendant failed to file a written motion to reconsider sentence, where defense counsel argued that the sentencing range was 210 to 240 months and orally objected to the sentencing at the time it was imposed, the argument and objection satisfied the requirement of La. Code Crim. Proc. Ann. art. 881.1(A)(2) governing motions for reconsideration of sentence. State v. Washington, 670 So. 2d 1255, 1996 La. App. LEXIS 359 (Feb. 14, 1996), writ denied by La. 98-0537, 726 So. 2d 7, 1998 La. LEXIS 2864 (La. Sept. 25, 1998).

Defendant did not file a motion to reconsider sentence within the 30 day period allowed by La. Code Crim. Proc. Ann. art. 881.1, nor did the trial court set a longer period at sentencing for filing the motion; defendant’s failure to timely file the motion or to orally object at his sentencing on the basis of excessiveness precluded the court from entertaining a claim of excessiveness of sentence. State v. King, 663 So. 2d 307, 1995 La. App. LEXIS 2563 (Oct. 4, 1995), writ of certiorari denied by La. 95-2664, 669 So. 2d 433, 1996 La. LEXIS 791 (La. Mar. 15, 1996).

In his motion to reconsider the sentence, the defendant alleged that his sentence was excessive “under the circumstances of this particular case,” but he did not set forth any specific grounds therefore; on appeal, the defendant was limited to a bare claim of constitutional excess and could not allege doubling of the guidelines sentence because he failed to include those specific grounds in his motion to reconsider. State v. Brown, 656 So. 2d 1070, 1995 La. App. LEXIS 1468 (May 30, 1995).

Although a trial court committed errors patent by failing to impose a fine as required by La. Rev. Stat. Ann. § 40:967(F)(1)(a), and, additionally, upon resentencing defendant as a multiple offender, the trial court failed to state that defendant would not be eligible for parole, probation, or suspension of sentence prior to serving the minimum sentence as was required by La. Rev. Stat. Ann. § 40:967(G), because the State did not object at the time of sentencing, did not file a timely motion to reconsider the sentences, and did not appeal; therefore, under the provisions of La. Code Crim. Proc. Ann. art. 881.1, La. Code Crim. Proc. Ann. art. 881.2(B)(2), and La. Code Crim. Proc. Ann. art. 882, a Court of Appeal of Louisiana was prohibited from reviewing the issue of an illegally lenient sentence. State v. Pollard, 640 So. 2d 882, 1994 La. App. LEXIS 2094 (July 14, 1994).

The state is not prohibited from challenging the sentence imposed because it failed to file a motion to reconsider as required by La. Code Crim. Proc. Ann. art. 881.1. State v. Bagneris, 633 So. 2d 835, 1994 La. App. LEXIS 417 (Feb. 25, 1994).

Out of time appeal under La. Code Crim. Proc. Ann. art. 881.1 was allowed where the defendant was not represented by appellate counsel until seven days prior to filing the appeal, several continuances had been granted, and the new counsel had orally moved for extension immediately upon appointment. State v. Powell, 623 So. 2d 948, 1993 La. App. LEXIS 2785 (Aug. 31, 1993).

Where counsel for defendant at the time of a guilty plea and reservation of right to appeal urged that the court had not followed the new sentencing guidelines, the remarks constituted an oral motion to reconsider made at the time of sentencing. State v. Singleton, 614 So. 2d 1243, 1993 La. LEXIS 1179 (Mar. 19, 1993).

Where counsel for defendant at the time of a guilty plea and reservation of right to appeal urged that the trial court had not followed the new sentencing guidelines, the remarks constituted an oral motion to reconsider made at the time of sentencing. State v. Singleton, 614 So. 2d 1242, 1993 La. LEXIS 1180 (Mar. 19, 1993).

Where defendant did not timely file a motion for reconsideration of his sentence, the trial court erred in granting the motion; trial court lacked authority to amend defendant’s sentence while his appeal was pending. State v. Slaid, 614 So. 2d 1326, 1993 La. App. LEXIS 976 (Mar. 3, 1993).

Under La. Code Crim. Proc. Ann. art. 881.1 only those objections specifically made in the motion to reconsider sentence can be urged on appeal. State v. Green, 614 So. 2d 758, 1993 La. App. LEXIS 745 (Feb. 24, 1993).

Defendant’s failure under La. Code Crim. Proc. Ann. art. 881.1 to file a motion to reconsider his sentence for the molestation of a juvenile precluded him from raising the claim of excessiveness and the trial court’s alleged failure to comply with the sentencing guidelines on appeal. State v. Hillman, 613 So. 2d 1053, 1993 La. App. LEXIS 307 (Feb. 3, 1993), writ of certiorari denied by 617 So. 2d 1181, 1993 La. LEXIS 1776 (La. 1993).

Defendant on appeal was precluded from challenging as excessive his sentences for simple burglary, unauthorized use of a movable, and simple criminal damage to property because he failed to file a motion to reconsider the sentences under La. Code Crim. Proc. art. 881.1. State v. Morris, 614 So. 2d 180, 1993 La. App. LEXIS 369 (Feb. 3, 1993).

Defendant on appeal was precluded from challenging the trial court’s imposition of sentences for simple burglary, unauthorized use of a movable, and simple criminal damage to property, which were to run consecutive to his prior sentence on a prior armed robbery conviction because he failed to file a motion to reconsider the sentences under La. Code Crim. Proc. art. 881.1. State v. Morris, 614 So. 2d 180, 1993 La. App. LEXIS 369 (Feb. 3, 1993).

Defendant, who was sentenced to five concurrent terms of six years at hard labor that were to run consecutively with his ten concurrent terms of six months in jail, which were suspended, and who was ordered to pay a fine of $250 and to pay restitution to his victims as a condition for probation, could not raise the issue of excessiveness on appeal because he failed to file a motion to reconsider which was a precondition of appellate review under La. Code Crim. Proc. Ann. art. 881.1. State v. Moore, 614 So. 2d 145, 1993 La. App. LEXIS 384 (Feb. 3, 1993).

Because defense counsel objected to the sentence at the sentence hearing, but did not file a motion to reconsider defendant’s sentence as mandated by La. Code Crim. Proc. Ann. art. 881.1, defendant was precluded from raising the claim of excessiveness on appeal. State v. Trahan, 608 So. 2d 679, 1992 La. App. LEXIS 3352 (Nov. 4, 1992).

Although trial judge did not strictly comply with sentencing guidelines, as he did not determine the appropriate grid cell for both convictions, his indication of a grid cell demonstrated that he did consider the guidelines, and as long as the trial judge considered the sentencing guidelines and stated this in the record, he had discretion whether or not to comply with them; even though the two-year sentence for simple criminal damage greatly exceeded the sentencing range, because it ran concurrently with the four-year sentence for simple burglary, there was no abuse of discretion. State v. Trahan, 608 So. 2d 679, 1992 La. App. LEXIS 3352 (Nov. 4, 1992).

Where defendant was charged with aggravated burglary and received a maximum sentence after changing his plea of not guilty by reason of insanity to guilty, the court lacked jurisdiction to consider his challenge of a constitutionally excessive sentence, because the motion to reconsider sentence, a condition precedent for making a challenge under La. Code Crim. Proc. Ann. art. 881.1, was not filed by defendant. State v. Goff, 608 So. 2d 1067, 1992 La. App. LEXIS 3288 (Oct. 27, 1992).

Because La. Code Crim. Proc. Ann. art. 881.1, which required that defendant file a motion to reconsider sentence before appealing his sentence, took affect prior to defendant’s sentencing, it applied to and precluded his appeal. State v. Collins, 606 So. 2d 585, 1992 La. App. LEXIS 3037 (Oct. 14, 1992).

La. Code Crim. Proc. Ann. art. 881.1, which was in effect at the time of defendant’s sentencing, required a defendant to file a motion to reconsider sentence within 30 days following the imposition of sentence or within such longer period as the trial court may set at sentencing; the record showed no such motion was filed and the failure to file the motion precluded defendant from raising an objection to the sentence or from urging any ground not raised in the motion on appeal or review. State v. Bush, 604 So. 2d 1383, 1992 La. App. LEXIS 2680 (Sept. 23, 1992).

• Appeals

•• Procedures

••• Briefs. — Where defendant failed to bring an oral or written motion to reconsider a sentence, and defendant’s brief contained no argument in support of the issue, it was considered abandoned on appeal. State v. Guilbeau, 869 So. 2d 201, 2004 La. App. LEXIS 308 (Feb. 23, 2004), writ denied by La. 2004-2553, 896 So. 2d 28, 2005 La. LEXIS 404 (La. Feb. 18, 2005).

••• Notice of Appeal. — Where a defendant did not file a written motion to reconsider sentence, nor did he make a specific oral motion as prescribed by La. Code Crim. Proc. Ann. art. 881.1, such an omission normally precludes review of a sentence on appeal; however, the Court of Appeal of Louisiana, Fifth Circuit, has routinely reviewed sentences for constitutional excessiveness even absent a defendant’s compliance with art. 881.1. State v. Marshall, 841 So. 2d 881, 2003 La. App. LEXIS 461 (Feb. 25, 2003), writ denied by La. 2003-0909, 854 So. 2d 345, 2003 La. LEXIS 2663 (La. Sept. 26, 2003).

••• Time Limitations. — Where defendant was convicted and sentenced for being a felon in possession of a firearm on April 14, 1999, and did not file a motion to reconsider sentence within the time prescribed by La. Code Crim. Proc. Ann. art. 881.1, his appeal brought four years later in February 2003 was dismissed as untimely. State v. Mickel, 864 So. 2d 661, 2003 La. App. LEXIS 3370 (Dec. 9, 2003), writ denied by La. 2004-2515, 904 So. 2d 692, 2005 La. LEXIS 2027 (La. June 17, 2005).

Where defendant was convicted of driving while intoxicated, fourth offense, and sentenced to 10 years at hard labor, the first three years to be served without benefit of probation, parole, or suspension of sentence, and fined, defendant’s motion for appeal was untimely filed and therefore the court dismissed his appeal and remanded the matter to permit defendant to seek reinstatement of his right to appeal by post-conviction under La. Code Crim. Proc. Ann. art. 881.1, La. Code Crim. Proc. Ann. art. 914, and La. Code Crim. Proc. Ann. arts. 924-930. State v. Bowen, 767 So. 2d 806, 2000 La. App. LEXIS 1855 (July 25, 2000).

•• Remands & Remittiturs. — Defendant’s convictions for two counts of sexual battery were proper, along with the imposition of his sentence, because defendant had 30 days following the imposition of his sentence to make or file a motion to reconsider sentence and defendant failed to do so; the court did review his ineffective assistance of counsel issue and found that even if defendant’s trial counsel had filed a motion to reconsider sentence, the court would have deemed his sentences appropriate under the circumstances. State v. Blake, 872 So. 2d 602, 2004 La. App. LEXIS 1141 (May 5, 2004).

•• Reviewability

••• General Overview. — Out of time appeal under La. Code Crim. Proc. Ann. art. 881.1 was allowed where the defendant was not represented by appellate counsel until seven days prior to filing the appeal, several continuances had been granted, and the new counsel had orally moved for extension immediately upon appointment. State v. Powell, 623 So. 2d 948, 1993 La. App. LEXIS 2785 (Aug. 31, 1993).

••• Forfeitures. — Under La. Code Crim. Proc. Ann. art. 881.1, when defendant did not object to his sentence at trial, he waived the right to raise the issue on appeal. State v. Stelly, 693 So. 2d 305, 1997 La. App. LEXIS 1205 (Apr. 30, 1997).

••• Preservation for Review

•••• General Overview. — Failure to file a motion to reconsider sentence, or to state specific grounds upon which the motion is based, limits a defendant to a bare review of the sentence for constitutional excessiveness. State v. Crawford, 873 So. 2d 768, 2004 La. App. LEXIS 1077 (Apr. 27, 2004), writ denied by La. 2004-1744, 901 So. 2d 1083, 2005 La. LEXIS 1516 (La. May 6, 2005).

Defendant’s oral motion to reconsider a maximum sentence imposed after a conviction for indecent behavior with a juvenile did not comply with La. Code Crim. Proc. Ann. art. 881.1(E) due to the fact that no specific grounds were stated; therefore, an appellate court was relegated to a bare claim of excessiveness, but the sentence was vacated because the trial court erred by imposing the maximum sentence. State v. Whatley, 867 So. 2d 955, 2004 La. App. LEXIS 468 (Mar. 3, 2004), remanded by La. App. 04-0724, 888 So. 2d 1166, 2004 La. App. LEXIS 3028 (La.App. 3 Cir. Dec. 8, 2004).

Where defendant failed to bring an oral or written motion to reconsider a sentence, and defendant’s brief contained no argument in support of the issue, it was considered abandoned on appeal. State v. Guilbeau, 869 So. 2d 201, 2004 La. App. LEXIS 308 (Feb. 23, 2004), writ denied by La. 2004-2553, 896 So. 2d 28, 2005 La. LEXIS 404 (La. Feb. 18, 2005).

Where defendant’s oral motion to reconsider sentence simply stated that the sentence was excessive and requested that the court reduce the sentence, defendant only preserved a review of his sentence for constitutional excessiveness. State v. Moore, 865 So. 2d 227, 2004 La. App. LEXIS 75 (Jan. 28, 2004), writ denied by La. 2004-0507, 877 So. 2d 142, 2004 La. LEXIS 2305 (La. July 2, 2004).

On review of criminal sentence, defendant failed to preserve for review his claim that the trial court failed to properly consider mitigating factors where, in his earlier motion to reconsider the sentence, defendant did not allege the trial court’s failure to consider mitigating factors. State v. McGee, 862 So. 2d 452, 2003 La. App. LEXIS 3343 (Dec. 10, 2003).

Where defendant’s motion for reconsideration urged merely that the sentence was excessive, he was relegated to a claim of constitutional excessiveness on appeal. State v. McGee, 862 So. 2d 452, 2003 La. App. LEXIS 3343 (Dec. 10, 2003).

Defendant’s sentence as a fourth felony offender for possession of cocaine was proper where the failure to file a motion to reconsider sentence or to state specific grounds upon which the motion was based limited defendant to a bare review of the sentence for constitutional excessiveness. State v. Hills, 866 So. 2d 278, 2003 La. App. LEXIS 3367 (Dec. 9, 2003), writ denied by La. 2004-1322, 899 So. 2d 569, 2005 La. LEXIS 1290 (La. Apr. 22, 2005).

Defendant’s conviction and life sentence for distribution of heroin were both proper in part under La. Code Crim. Proc. Ann. art. 881.1 where the failure to file or make a motion to reconsider sentence precluded defendant from raising an objection to the sentence on appeal, including a claim of excessiveness. State v. Dilosa, 849 So. 2d 657, 2003 La. App. LEXIS 1356 (May 9, 2003), writ denied by La. 2003-1601, 860 So. 2d 1153, 2003 La. LEXIS 3634 (La. Dec. 12, 2003).

Sentence imposed for vehicular homicide was affirmed because (1) defendant failed to raise the adequacy of the trial court’s compliance with La. Code Crim. Proc. Ann. art. 894.1 in the trial court, thus, defendant was precluded from raising the issue on appeal under La. Code Crim. Proc. Ann. art. 881.1, and (2) the term of the sentence imposed was not excessive under La. Const. art. I, § 20 because the trial court considered all of the circumstances surrounding the victim’s death, including defendant’s prior convictions for driving while intoxicated; however, remand for partial resentencing was appropriate in that the sentence was illegally lenient, where the trial court failed to impose a fine and order participation in a substance abuse or a driver improvement program as required under La. Rev. Stat. Ann. § 14:32.1. State v. Norris, 837 So. 2d 723, 2003 La. App. LEXIS 114 (Jan. 29, 2003), writ denied by La. 2003-0982, 857 So. 2d 518, 2003 La. LEXIS 3289 (La. Nov. 7, 2003).

Where record showed that defendant failed to file a motion to reconsider sentence in accordance with La. Code Crim. Proc. Ann. art. 881.1, defendant was precluded from complaining on appeal of inadequate compliance with La. Code Crim. Proc. Ann. art. 894.1 and was limited to review of the bare claim that the sentence was constitutionally excessive. State v. Thornton, 836 So. 2d 1235, 2003 La. App. LEXIS 126 (Jan. 29, 2003), writ of certiorari denied by La. 2003-0861, 857 So. 2d 474, 2003 La. LEXIS 3181 (La. Oct. 31, 2003).

Because defendant failed to raise the issue of mental capability in a motion to reconsider sentences imposed for drug related convictions, defendant was precluded by La. Code Crim. Proc. Ann. art. 881.1 from raising the issue on appeal. State v. Graham, 799 So. 2d 645, 2001 La. App. LEXIS 2394 (Oct. 31, 2001), writ denied by La. 2002-0059, 828 So. 2d 1114, 2002 La. LEXIS 3327 (La. Nov. 8, 2002).

Defendant was not entitled to a review of his sentences for excessiveness because he did not file a motion to reconsider sentence pursuant to La. Code Crim. Proc. Ann. art. 881.1. State v. Graves, 798 So. 2d 1090, 2001 La. App. LEXIS 2113 (Oct. 3, 2001), writ denied by La. 2002-0029, 827 So. 2d 420, 2002 La. LEXIS 3021 (La. Oct. 14, 2002).

Where defendant failed to file a La. Code Crim. Proc. Ann. art. 881.1 motion to reconsider the five year sentence imposed following his conviction for unauthorized entry of a place of business, the appellate court’s review was limited to the bare claim that the sentence was constitutionally excessive. State v. Adger, 797 So. 2d 146, 2001 La. App. LEXIS 2031 (Sept. 26, 2001).

Defendant’s failure to comply with a requirement of La. Code Crim. Proc. Ann. art. 881.1 that he specify his objections to a sentence precluded him from challenging that sentence on appeal due to that failure, and because he did not offer any evidence to rebut the presumption of constitutionality regarding his sentence. State v. Brown, 788 So. 2d 667, 2001 La. App. LEXIS 1345 (May 30, 2001).

Pursuant to La. Code Crim. Proc. Ann. art. 881.1, the failure to file or make a motion to reconsider sentence precludes the defendant from raising an excessive sentence argument on appeal. State v. Mance, 797 So. 2d 718, 2001 La. App. LEXIS 966 (May 11, 2001).

Although ordinarily an appellate court is constrained by the provisions of La. Code Crim. Proc. Ann. art. 881.1, the appellate court, in the interest of judicial economy, considered defendant’s argument that his sentence was excessive, even in the absence of a motion to reconsider sentence, in order to address defendant’s claim of ineffective assistance of counsel. State v. Mance, 797 So. 2d 718, 2001 La. App. LEXIS 966 (May 11, 2001).

Under La. Code Crim. Proc. Ann. art. 881.1, defendant could not have his sentence for second degree murder reviewed on appeal as he had failed to make the argument and preserve the right at trial. State v. McNeal, 785 So. 2d 957, 2001 La. App. LEXIS 692 (Apr. 4, 2001).

Where a sentence imposed for aggravated oral sexual battery was illegally lenient insofar as the trial judge failed to specify that the sentence be served without benefit of parole, probation, or suspension as required by La. Rev. Stat. Ann. § 14:43.C but the State did not preserve its right to appeal the sentence by either filing a motion to reconsider sentence or making a timely objection as required by La. Code Crim. Proc. Ann. art. 881.2(B), La. Code Crim. Proc. Ann. art. 881.1, the appellate court was unable to review the error since it was not preserved in the trial court. State v. Murray, 782 So. 2d 132, 2001 La. App. LEXIS 460 (Feb. 28, 2001), writ denied by La. 2001-1026, 810 So. 2d 1137, 2002 La. LEXIS 653 (La. Feb. 22, 2002), writ denied by La. 2001-1854, 812 So. 2d 650, 2002 La. LEXIS 1031 (La. Mar. 28, 2002), writ denied by La. 2003-0122, 865 So. 2d 716, 2004 La. LEXIS 380 (La. Feb. 6, 2004).

Issue of receipt of consecutive sentences for first degree robbery and armed robbery convictions, and not concurrent sentences, that was not raised in a motion to reconsider had not been preserved for appellate review. State v. Calvin, 781 So. 2d 827, 2001 La. App. LEXIS 392 (Feb. 28, 2001), writ denied by La. 2001-1112, 805 So. 2d 1182, 2002 La. LEXIS 74 (La. Jan. 4, 2002).

Defendant preserved the issue of the alleged excessiveness of his sentence for consideration on appeal by filing a written motion to reconsider the sentence imposed alleging specific grounds, including failure to consider all mitigating circumstances and excessiveness of the sentence; the motion was denied by the trial court without a hearing. State v. Musgrove, 774 So. 2d 1155, 2000 La. App. LEXIS 3330 (Dec. 15, 2000), writ denied by La. 2001-0356, 798 So. 2d 112, 2001 La. LEXIS 2582 (La. Sept. 28, 2001).

Defendant’s claim of sentencing error was limited to the issue of constitutional excessiveness because pursuant to La. Code. Crim. Proc. Ann. art. 881.1, the failure to include a specific ground upon which a motion to reconsider sentence could be based precluded defendant from raising the ground for relief on appeal. State v. Clark, 774 So. 2d 291, 2000 La. App. LEXIS 2711 (Nov. 3, 2000), writ denied by La. 2000-3511, 795 So. 2d 1209, 2001 La. LEXIS 2515 (La. Aug. 31, 2001).

Defendant did not object orally at sentencing or file a timely motion to reconsider sentence when the trial judge allegedly inadvertently sentenced him to serve double the statutory minimum sentence when the minimum statutory sentence was actually intended; therefore, his claim of excessiveness of sentence on appeal was barred. State v. Bamburg, 772 So. 2d 356, 2000 La. App. LEXIS 2709 (Nov. 2, 2000).

Where defendant did not raise a trial court’s alleged sentencing error in his motion for reconsideration of sentence, defendant was precluded, by La. Code Crim. Proc. Ann. art. 881.1, from raising that alleged error on appeal. State v. Callegari, 773 So. 2d 806, 2000 La. App. LEXIS 2747 (Nov. 2, 2000), writ denied by La. 2000-3338, 801 So. 2d 362, 2001 La. LEXIS 3075 (La. Nov. 9, 2001).

Where defendant failed to file either an oral or written motion to reconsider his sentences, the issue regarding the alleged excessiveness of defendant’s sentences was not preserved for appeal. State v. Carpenter, 772 So. 2d 200, 2000 La. App. LEXIS 2549 (Oct. 18, 2000), writ denied by La. 2000-3152, 806 So. 2d 665, 2002 La. LEXIS 272 (La. Jan. 25, 2002).

Where defendant alleged in a motion for reconsideration that his sentence was excessive, the assignment of error was preserved for appeal. State v. Hall, 775 So. 2d 52, 2000 La. App. LEXIS 2600 (Oct. 4, 2000).

When a defendant fails to file a timely La. Code Crim. Proc. Ann. art. 881.1 motion to reconsider his sentence, an appellate court’s review is limited to the bare claim that the sentence is constitutionally excessive. State v. Sanders, 769 So. 2d 183, 2000 La. App. LEXIS 2261 (Oct. 4, 2000).

Defendant’s conviction for aggravated cruelty to animals and sentence were proper where his sentence was not excessive in violation of La. Const. art. I, § 20, and where defendant failed to comply with La. Code Crim. Proc. Ann. art. 881.1 and did not include a specific ground upon which his motion for reconsideration of his sentence was based; therefore, the court did not consider the latter argument on appeal. State v. Collins, 768 So. 2d 674, 2000 La. App. LEXIS 2187 (Sept. 27, 2000).

Failure to file a motion to reconsider sentence, or to state the specific grounds on which the motion is based, precludes the defendant from raising those grounds on appeal. State v. Robertson, 756 So. 2d 1148, 2000 La. App. LEXIS 390 (Feb. 29, 2000).

On patent error review, an appellate court determined that a defendant’s sentences on two counts of oral sexual battery were illegally lenient where they were imposed without restricting the defendant’s parole eligibility, but the state did not preserve its right to appeal the sentence by either filing a motion to reconsider sentence or making a timely objection, and the appellate court was prohibited from acting to correct illegally lenient sentences where the prosecution had failed to preserve the issue for appeal; the appellate court was not permitted to act on the defendant’s illegal sentence. State v. Hotoph, 750 So. 2d 1036, 1999 La. App. LEXIS 3155 (Nov. 10, 1999), writ denied by La. 2000-0150, 765 So. 2d 1066, 2000 La. LEXIS 2106 (La. June 30, 2000), writ denied by La. 1999-3477, 765 So. 2d 1062, 2000 La. LEXIS 2116 (La. June 30, 2000).

Where defendant failed to move for reconsideration of his sentence, he was barred under La. Code Crim. Proc. Ann. art. 881.1 from appealing it, and because he received the minimum sentence, it was not unconstitutionally excessive. State v. Owens, 743 So. 2d 890, 1999 La. App. LEXIS 2940 (Oct. 27, 1999), writ denied by La. 2000-0438, 769 So. 2d 553, 2000 La. LEXIS 2451 (La. Sept. 29, 2000).

Plain language of La. Code Crim. Proc. art. 881.1 precludes a defendant from urging any ground of objection to a sentence, including a claim of excessiveness, that was not raised in the motion to reconsider, on appeal or review. State v. Robinson, 744 So. 2d 119, 1999 La. App. LEXIS 2406 (Aug. 11, 1999).

Under La. Code Crim. Proc. Ann. art. 881.1, the defendant must file a motion to reconsider and set forth the specific grounds upon which the motion is based in order to raise an objection to the sentence on appeal; however, in order to preserve a claim of constitutional excessiveness, the defendant need not allege any more specific ground than that the sentence is excessive. State v. Robinson, 744 So. 2d 119, 1999 La. App. LEXIS 2406 (Aug. 11, 1999).

Where the State failed to make a motion to reconsider defendant’s six-year sentence for his burglary conviction, pursuant to La. Code Crim. Proc. Ann. art. 881.1 the issue was not preserved for review. State v. Ewens, 735 So. 2d 89, 1999 La. App. LEXIS 785 (Mar. 30, 1999), writ denied by La. 99-1218, 750 So. 2d 179, 1999 La. LEXIS 2571 (La. Oct. 8, 1999).

Where, on appeal, defendant asserted that his six-year sentence for burglary was excessive, but failed, as required by La. Code Crim. Proc. Ann. art. 881.1, to file a motion to reconsider the sentence or to make an oral objection to the sentence, and did not preserve the issue for review, the issue could be reviewed for constitutional excessiveness because defendant alleged ineffective assistance of counsel with regards to his sentence. State v. Ewens, 735 So. 2d 89, 1999 La. App. LEXIS 785 (Mar. 30, 1999), writ denied by La. 99-1218, 750 So. 2d 179, 1999 La. LEXIS 2571 (La. Oct. 8, 1999).

Pursuant to La. Code Crim. Proc. Ann. art. 881.1, a defendant who fails to file the proper motion to reconsider sentence in the trial court is precluded from raising sentencing issues on appeal. State v. Lewis, 732 So. 2d 556, 1999 La. App. LEXIS 559 (Mar. 10, 1999), writ denied by La. 1999-2818, 760 So. 2d 334, 2000 La. LEXIS 1241 (La. Apr. 20, 2000).

Under La. Code Crim. Proc. Ann. art. 881.1 a defendant must file a motion to reconsider and set forth the “specific grounds” upon which the motion is based in order to raise an objection to a sentence on appeal. State v. Medious, 722 So. 2d 1086, 1998 La. App. LEXIS 3410 (Nov. 25, 1998), writ denied by La. 98-3201, 742 So. 2d 876, 1999 La. LEXIS 1233 (La. Apr. 23, 1999).

The failure of a defendant who was convicted of armed robbery to claim excessiveness as ground for reconsideration by the trial court of his 30-year sentence precluded review of his claim on appeal that the sentence was constitutionally excessive; further, the court noted that under La. Code Crim. Proc. Ann. art. 881.1, a defendant seeking reconsideration was required to set forth the specific grounds upon which the motion was based in order to raise an objection to a sentence on appeal. State v. Jones, 720 So. 2d 52, 1998 La. App. LEXIS 2864 (Sept. 25, 1998).

Pursuant to La. Code Crim. Proc. Ann. art. 881.1, where neither defendant nor his attorney appeared at a hearing on a motion to reconsider his sentence, defendant’s claim that his sentence for armed robbery was excessive was, nevertheless, preserved for appellate review because his motion to reconsider sentence was timely filed. State v. Bowers, 712 So. 2d 302, 1998 La. App. LEXIS 1368 (May 27, 1998).

Defendant was found guilty by a jury of one count of theft by misappropriating or taking over $ 500, a violation of La. Rev. Stat. Ann. § 14:67; however, defendant established ineffective assistance of trial counsel based on a failure to object, in accordance with La. Code Crim. Proc. Ann. art. 881.1 and La. Rev. Stat. Ann. § 15:529.1, when a life sentence would have been changed but for trial counsel’s failure to object. State v. Hayes, 712 So. 2d 1019, 1998 La. App. LEXIS 1766 (May 15, 1998), remanded by La. 98-1603, 729 So. 2d 584, 1998 La. LEXIS 3914 (La. Dec. 11, 1998).

A defendant who desired to have his sentence modified should have filed a motion to reconsider the sentence in the trial court, asserting the specific ground or grounds on which reconsideration is sought, and should have appealed the sentence only on those grounds in accordance with La. Code Crim. Proc. Ann. art. 881.1 and La. Code Crim. Proc. Ann. art. 881.2. State v. Frith, 711 So. 2d 388, 1998 La. App. LEXIS 737 (Apr. 8, 1998).

Defendant was not required by La. Code Crim. Proc. Ann. art. 881.1 to file a motion to reconsider his sentence in order to preserve his right to appeal his sentence for distribution of cocaine within 1,000 feet of a school in violation of La. Rev. Stat. Ann. § 40:981.3 on the ground that it was excessive and constituted cruel and unusual punishment. State v. Curtis, 707 So. 2d 1328, 1998 La. App. LEXIS 291 (Feb. 11, 1998).

Defendant’s appeal, which challenged the revocation of his suspended license after a third conviction for driving while intoxicated, was dismissed because defendant failed to preserve his right to appeal after he had pled guilty to each offense. State v. Davis, 708 So. 2d 1121, 1998 La. App. LEXIS 285 (Feb. 11, 1998).

Specific grounds must be set forth to appeal a sentence and a failure to do so precludes argument on that issue on appeal. State v. Joubert, 705 So. 2d 1295, 1998 La. App. LEXIS 180 (Feb. 4, 1998), writ denied by La. 98-1525, 723 So. 2d 973, 1998 La. LEXIS 3138 (La. Oct. 30, 1998).

Where defendant urged on appeal that his sentence was excessive, and defendant failed to file a motion to reconsider, an appellate court reviewed his sentence out of an abundance of caution under La. Code Crim. Proc. Ann. art. 881.1. State v. Tucker, 708 So. 2d 1098, 1998 La. App. LEXIS 85 (Jan. 27, 1998).

Defendant was not entitled to a review of his sentence for excessiveness where the record did not reflect that he made or filed a motion to reconsider his sentence, pursuant to La. Code Crim. Proc. Ann. art. 881.1; further, a sentence of life without benefits was appropriate where a victim’s limited mental abilities and concomitant timidity hindered his ability to escape or fight back, and he was beaten in a vicious and subhuman manner and then drowned. State v. Barber, 706 So. 2d 563, 1998 La. App. LEXIS 42 (Jan. 21, 1998), writ denied by La. 98-1353, 726 So. 2d 24, 1998 La. LEXIS 2999 (La. Oct. 9, 1998).

Where defendant filed no motion to reconsider his sentence in compliance with La. Code Crim. Proc. Ann. art. 881.1, the court found no basis for reviewing the sentence. State v. Allen, 707 So. 2d 72, 1998 La. App. LEXIS 65 (Jan. 14, 1998), writ denied by La. 98-0432, 719 So. 2d 1054, 1998 La. LEXIS 2173 (La. June 26, 1998).

Where defendant failed to file a motion for reconsideration with respect to his sentence as required under La. Code Crim. Proc. Ann. art. 881.1, defendant effectively waived his right to raise the issue of excessiveness of his sentence on appellate review. State v. Anderson, 702 So. 2d 40, 1997 La. App. LEXIS 2475 (Oct. 29, 1997).

La. Code Crim. Proc. Ann. art. 881.1 bars a defendant from contending that his term of imprisonment is excessive where the record does not contain a motion to reconsider sentence; thus, La. Code Crim. Proc. Ann. art. 881.1 precludes the state or a defendant from raising an objection to the sentence or from urging any ground not raised in such a motion. State v. Harris, 679 So. 2d 549, 1996 La. App. LEXIS 1653 (Aug. 21, 1996), writ of certiorari denied by La. 96-2954, 701 So. 2d 975, 1997 La. LEXIS 3117 (La. Sept. 26, 1997).

Where defendant contended on appeal that the sentences imposed on him for armed robbery and attempted manslaughter were unconstitutionally excessive, the appellate court would not consider the contention because he had not filed in the trial court a motion to reconsider the sentences. State v. Green, 673 So. 2d 262, 1996 La. App. LEXIS 647 (Apr. 17, 1996), writ of certiorari denied by La. 96-1248, 679 So. 2d 1380, 1996 La. LEXIS 2640 (La. Oct. 4, 1996), writ of certiorari denied by La. 96-1131, 679 So. 2d 1379, 1996 La. LEXIS 2635 (La. Oct. 4, 1996).

Reliance on La. Code Crim. Proc. Ann. art. 881.1 in the context of a sentence illegal on its face is misplaced; an illegal sentence is no sentence at all and La. Code Crim. Proc. Ann. art. 881.5 authorizes a trial judge to correct an illegal sentence at any time, and La. Code Crim. Proc. Ann. art. 882 allows an appellate court to correct an illegal sentence on review even where no motion to reconsider the sentence is filed in the trial court. State v. Green, 673 So. 2d 262, 1996 La. App. LEXIS 647 (Apr. 17, 1996), writ of certiorari denied by La. 96-1248, 679 So. 2d 1380, 1996 La. LEXIS 2640 (La. Oct. 4, 1996), writ of certiorari denied by La. 96-1131, 679 So. 2d 1379, 1996 La. LEXIS 2635 (La. Oct. 4, 1996).

Under La. Code Crim. Proc. Ann. art. 881.1 the failure to file or make a motion to reconsider sentence precludes a defendant from raising an objection to the sentence on appeal, including a claim of excessiveness. State v. Duncan, 667 So. 2d 1141, 1995 La. App. LEXIS 3536 (Dec. 15, 1995).

In his motion to reconsider the sentence, the defendant alleged that his sentence was excessive “under the circumstances of this particular case,” but he did not set forth any specific grounds therefore; on appeal, the defendant was limited to a bare claim of constitutional excess and could not allege doubling of the guidelines sentence because he failed to include those specific grounds in his motion to reconsider. State v. Brown, 656 So. 2d 1070, 1995 La. App. LEXIS 1468 (May 30, 1995).

Because defendant failed to file the requisite motion, she was precluded from raising the issue of an illegal sentence on appeal under La. Code Crim. Proc. Ann. art. 881.1. State v. Houston, 648 So. 2d 948, 1994 La. App. LEXIS 3541 (Dec. 14, 1994).

Although defendant was improperly sentenced to five years without the possibility of parole for his conviction of simple burglary of an inhabited dwelling, where La. Rev. Stat. Ann. § 14:62.2 was construed to attach only to the statute’s minimum one-year term, defendant failed to preserve the error for appellate review; La. Code Crim. Proc. Ann. art. 881.1 provided that failure to make a specific objection to the sentence precluded defendant from raising an objection to the sentence on appeal. State v. King, 639 So. 2d 1231, 1994 La. App. LEXIS 1967 (June 30, 1994), overruled by State v. Green, La. App. 93-1432, 673 So. 2d 262, 1996 La. App. LEXIS 647 (La.App. 4 Cir. Apr. 17, 1996).

Pursuant to La. Code Crim. Proc. Ann. art. 881.1, where the defendant did not include a specific ground upon which the reconsideration was urged, he only preserved his right to a review of the bare excessive sentence claim. State v. Mitchell, 639 So. 2d 391, 1994 La. App. LEXIS 1830 (June 22, 1994), writ of certiorari denied by La. 94-1981, 648 So. 2d 387, 1994 La. LEXIS 3056 (La. Dec. 16, 1994).

La. Code Crim. Proc Ann. art. 881.1 requires that a motion to reconsider sentence include the specific ground upon which it may be based, including a claim of excessiveness, and it further provides that the failure to include such a specific ground in the motion precludes the prosecution or the defendant from raising an objection to the sentence or from urging any ground not raised in the motion on appeal or review. State v. Babin, 637 So. 2d 814, 1994 La. App. LEXIS 1735 (May 20, 1994), writ of certiorari denied by La. 94-1563, 644 So. 2d 649, 1994 La. LEXIS 2496 (La. Oct. 28, 1994).

Where defendant did not file a motion for reconsideration of sentence, defendant preserved his right to appeal his sentence on the ground that it was constitutionally excessive where defendant orally objected at the sentencing hearing to the excessiveness of the sentence. State v. Davis, 633 So. 2d 822, 1994 La. App. LEXIS 418 (Feb. 25, 1994), writ denied by La. 94-2077, 679 So. 2d 422, 1996 La. LEXIS 2448 (La. Sept. 20, 1996).

In a defendant’s appeal of his sentence pursuant to La. Code Crim. Proc. Ann. art. 881.1, the defendant’s failure to have filed a written motion or made an oral motion to reconsider sentence precluded him from raising an objection to the sentence on appeal. State v. Williams, 633 So. 2d 309, 1993 La. App. LEXIS 3717 (Nov. 24, 1993).

Pursuant to La. Code Crim. Proc. Ann. art. 881.1, defendant had a responsibility to obtain a ruling on a motion to reconsider sentence and to cause the appellate record to be supplemented with that ruling. State v. Lewis, 633 So. 2d 321, 1993 La. App. LEXIS 3763 (Nov. 24, 1993).

Defense counsel’s argument and objection to the sentence imposed on defendant by the trial court was proper under La. Code Crim. Proc. Ann. art. 881.1 because counsel made an oral objection at the time of sentencing setting forth the specific grounds of his objection. State v. Aggison, 628 So. 2d 1115, 1993 La. LEXIS 3211 (Nov. 12, 1993).

Pursuant to La. Code Crim. Proc. Ann. art. 881.1, defendant could not appeal his sentence for manslaughter, where defendant did not file a motion to reconsider his sentence. State v. Watkins, 625 So. 2d 507, 1993 La. App. LEXIS 2912 (Sept. 28, 1993).

Because defendant failed to assert certain claims in his motion to reconsider, pursuant to La. Code Crim. Proc. Ann. art. 881.1(A)(2), La. Code Crim. Proc. Ann. art. 881.1 he was limited in his appeal to the issue of whether his sentence of three years at hard labor for possession of cocaine was unconstitutionally excessive. State v. Eason, 624 So. 2d 934, 1993 La. App. LEXIS 2858 (Sept. 22, 1993).

Under La. Code Crim. Proc. Ann. art. 881.1, a motion to reconsider a sentence had to be filed by the defendant in order to preserve his claim of excessive sentence. State v. Jackson, 622 So. 2d 1224, 1993 La. App. LEXIS 2723 (Aug. 18, 1993).

Where defendant challenged the imposition of consecutive sentences after being convicted of five counts of armed robbery, his failure to file a timely motion to reconsider the sentences precluded consideration of the issue on appeal. State v. Branch, 622 So. 2d 828, 1993 La. App. LEXIS 2648 (July 27, 1993), writ denied by 627 So. 2d 662, 1993 La. LEXIS 3195 (La. 1993).

Defendant’s sentence for possession of a firearm by a convicted felon was proper, where the prosecution failed to file a motion to reconsider the sentence in accordance with the statute. State v. Washington, 621 So. 2d 114, 1993 La. App. LEXIS 2431 (June 23, 1993), writ of certiorari denied by 626 So. 2d 1177, 1993 La. LEXIS 3037 (La. 1993).

Because defendant failed to file or make a motion to reconsider his sentence, he was precluded from raising the objection to his sentence on appeal pursuant to La. Code Crim. Proc. Ann. art. 881.1. State v. Woods, 619 So. 2d 803, 1993 La. App. LEXIS 2255 (May 28, 1993).

Defendant was precluded from raising on appeal an objection to her sentence on a drug conviction as excessive because defendant did not raise the issue in the motion for reconsideration and La. Code Crim. Proc. Ann. art. 881.1 barred defendant from raising the issue for the first time thereafter on appeal. State v. Lawson, 614 So. 2d 789, 1993 La. App. LEXIS 736 (Feb. 24, 1993).

Defendant on appeal was precluded from challenging as excessive his sentences for simple burglary, unauthorized use of a movable, and simple criminal damage to property because he failed to file a motion to reconsider the sentences under La. Code Crim. Proc. art. 881.1. State v. Morris, 614 So. 2d 180, 1993 La. App. LEXIS 369 (Feb. 3, 1993).

Defendant, who was sentenced to five concurrent terms of six years at hard labor that were to run consecutively with his ten concurrent terms of six months in jail, which were suspended, and who was ordered to pay a fine of $250 and to pay restitution to his victims as a condition for probation, could not raise the issue of excessiveness on appeal because he failed to file a motion to reconsider which was a precondition of appellate review under La. Code Crim. Proc. Ann. art. 881.1. State v. Moore, 614 So. 2d 145, 1993 La. App. LEXIS 384 (Feb. 3, 1993).

Because defendant never filed a motion to reconsider his sentence under La. Code Crim. Proc. Ann. art. 881.1, but merely made an oral motion for appeal at sentencing, he was precluded from raising objections to his sentence on appeal. State v. Washington, 614 So. 2d 242, 1993 La. App. LEXIS 466 (Feb. 3, 1993), writ of certiorari denied by 619 So. 2d 575, 1993 La. LEXIS 1982 (La. 1993).

Pursuant to La. Code Crim. Proc. Ann. art. 881.1, defendant’s failure to file a motion to reconsider precluded him from raising the claim of excessiveness on appeal. State v. Belsha, 608 So. 2d 291, 1992 La. App. LEXIS 3249 (Nov. 4, 1992).

Where defendant did not raise an objection to the sentence imposed and did not file a motion to reconsider sentence, defendant was barred from presenting a claim that the sentence imposed was excessive. State v. Bryant, 607 So. 2d 11, 1992 La. App. LEXIS 3295 (Oct. 28, 1992), writ of certiorari denied by La. 92-3082, 632 So. 2d 760, 1994 La. LEXIS 526 (La. Feb. 25, 1994).

••• Waiver

•••• General Overview. — Argument presented by defendant for the first time on appeal of the denial of her motion for reconsideration of her criminal sentence was not preserved for review. State v. Oliver, 857 So. 2d 1227, 2003 La. App. LEXIS 2654 (Sept. 30, 2003), writ denied by La. 2004-2139, 902 So. 2d 1042, 2005 La. LEXIS 1789 (La. May 20, 2005), writ denied by 2009 La. App. LEXIS 2202 (La.App. 5 Cir. Dec. 29, 2009).

Because defendant failed to file the requisite motion, she was precluded from raising the issue of an illegal sentence on appeal under La. Code Crim. Proc. Ann. art. 881.1. State v. Houston, 648 So. 2d 948, 1994 La. App. LEXIS 3541 (Dec. 14, 1994).

Where an attempted second degree murder defendant failed to file a motion to reconsider his sentence, which he claimed was excessive, the appeals court was precluded from hearing an excessive sentence claim because it had not been preserved for appellate review. State v. Montz, 632 So. 2d 822, 1994 La. App. LEXIS 277 (Feb. 11, 1994), writ of certiorari denied by La. 94-0605, 637 So. 2d 499, 1994 La. LEXIS 1449 (La. June 3, 1994).

•• Right to Appeal

••• Defendants. — Under La. Code Crim. Proc. Ann. art. 881.1, a defendant’s failure to move for reconsideration precludes him from raising a claim about his sentence on appeal. State v. Brown, 746 So. 2d 643, 1999 La. App. LEXIS 2723 (Oct. 6, 1999).

••• Government. — On patent error review, an appellate court determined that a defendant’s sentences on two counts of oral sexual battery were illegally lenient where they were imposed without restricting the defendant’s parole eligibility, but the state did not preserve its right to appeal the sentence by either filing a motion to reconsider sentence or making a timely objection, and the appellate court was prohibited from acting to correct illegally lenient sentences where the prosecution had failed to preserve the issue for appeal; the appellate court was not permitted to act on the defendant’s illegal sentence. State v. Hotoph, 750 So. 2d 1036, 1999 La. App. LEXIS 3155 (Nov. 10, 1999), writ denied by La. 2000-0150, 765 So. 2d 1066, 2000 La. LEXIS 2106 (La. June 30, 2000), writ denied by La. 1999-3477, 765 So. 2d 1062, 2000 La. LEXIS 2116 (La. June 30, 2000).

GOVERNMENTS

• Legislation

•• Effect & Operation

••• Operability. — Because La. Code Crim. Proc. Ann. art. 881.1 was to become effective on January 1, 1992, or 30 days after the effective date of the sentencing guidelines, whichever was later, and because, under an emergency rule, the sentencing guidelines had become effective on January 1, 1992, art. 881.1 became effective 30 days later on January 30, 1992, so that it was applicable to defendant sentenced on February 24, 1992. State v. Trahan, 607 So. 2d 1016, 1992 La. App. LEXIS 3494 (Nov. 4, 1992).

PUBLIC CONTRACTS LAW

• Types of Contracts

•• Multiyear Procurement. — Defendant on appeal was precluded from challenging the trial court’s imposition of sentences for simple burglary, unauthorized use of a movable, and simple criminal damage to property, which were to run consecutive to his prior sentence on a prior armed robbery conviction because he failed to file a motion to reconsider the sentences under La. Code Crim. Proc. art. 881.1. State v. Morris, 614 So. 2d 180, 1993 La. App. LEXIS 369 (Feb. 3, 1993).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A judge has authority to suspend court costs under C.Cr.P. Art. 887(C), (D) and (E), and R.S. 13:1899(C); where the amendment and/or change of a sentence (fine and/or penalty) is otherwise lawful, a court may legally refund fines and court costs which were assessed, collected, and deposited into the appropriate account; and no minute entry is required with regard to the suspension of costs., OPINION No. 92-329, La. Atty. Gen. Op. No. 1992-329; 1992 La. AG LEXIS 294.


Art. 881.2. Review of sentence.

A. (1) The defendant may appeal or seek review of a sentence based on any ground asserted in a motion to reconsider sentence. The defendant also may seek review of a sentence which exceeds the maximum sentence authorized by the statute under which the defendant was convicted and any applicable statutory enhancement provisions.

(2) The defendant cannot appeal or seek review of a sentence imposed in conformity with a plea agreement which was set forth in the record at the time of the plea.

B. The state may appeal or seek review of a sentence:

(1) If the sentence imposed was not in conformity with:

(a) Mandatory requirements of the statute under which the defendant was convicted, or any other applicable mandatory sentence provision; or

(b) The applicable enhancement provisions under the Habitual Offender Law, R.S. 15:529.1; and

(2) If the state objected at the time the sentence was imposed or made or filed a motion to reconsider sentence under this Article. (Acts 1991, No. 38, § 1.)

Editor’s Notes. — See Acts 1991, No. 38, § 3, for special effecitve date.
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CONTRACTS LAW

• Consideration

•• General Overview. — Defendant’s plea to manslaughter, made with the understanding that he could appeal the bargained-for sentence, was contrary to La. Code Crim. Proc. Ann. art. 881.2(A)(2); because the plea agreement, if enforced, would have produced a result prohibited by law and would have violated a rule of public order, it was absolutely null under La. Civ. Code Ann. art. 2030. State v. Rice, 648 So. 2d 426, 1994 La. App. LEXIS 3212 (Dec. 7, 1994), writ of certiorari denied by La. 95-0431, 655 So. 2d 340, 1995 La. LEXIS 1569 (La. June 16, 1995), overruled by State v. Foster, 962 So. 2d 1214, 2007 La. App. LEXIS 1528 (La.App. 2 Cir. 2007).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — Where defendant pled guilty to distributing cocaine within a drug free zone in violation of La. Rev. Stat. Ann. § 40:981.3 pursuant to a specific sentencing agreement, defendant was not entitled to a review of that sentence under La. Code Crim. Proc. Ann. art. 881.2(A)(2); nor was defendant entitled to a review of that sentence under La. Code Crim. Proc. Ann. art. 881.1(D) where defendant failed to file a motion to reconsider sentence. State v. Williams, 729 So. 2d 1080, 1999 La. App. LEXIS 432 (Feb. 19, 1999).

Two ten-year sentences, running concurrently, for two counts of distribution of marijuana under La. Rev. Stat. Ann. § 40:966(A)(1) and § 40:982, were not excessive where defendant was informed of the sentencing range, in accordance with La. Code Crim. Proc. Ann. art. 894.1, and entered into a plea bargain agreeing not to appeal on grounds of excessiveness, under La. Code Crim. Proc. Ann. art. 881.2, even though the trial court failed to inform defendant of the possible enhancements, as required by La. Code Crim. Proc. Ann. art. 556.1(A)(1). State v. Butler, 734 So. 2d 680, 1999 La. App. LEXIS 195 (Feb. 3, 1999).

There was no patent error under La. Code Crim. Proc. Ann. art. 920(2) where defendant was properly convicted and sentenced for attempted distribution of cocaine according to his agreement to accept a sentence cap of seven years; under La. Code Crim. Proc. Ann. art. 881.2(A)(2), defendant could not appeal or seek review of the sentence because it was imposed in conformity with the plea agreement. State v. Bradley, 714 So. 2d 125, 1998 La. App. LEXIS 1170 (May 13, 1998).

Where defendant pled guilty to distribution of cocaine and was sentenced to five years’ confinement at hard labor, he could not appeal the sentence under La. Code Crim. Proc. Ann. art. 881.2A(2) on the ground that the sentence imposed conformed to the plea agreement. State v. Craft, 648 So. 2d 958, 1994 La. App. LEXIS 3550 (Dec. 14, 1994).

••• Possession

•••• General Overview. — Defendant’s 12-year sentence for two counts of simple possession of cocaine, in violation of La. Rev. Stat. Ann. § 40:967(C), as a multiple offender, was imposed in conformity with a plea agreement that was set forth in the record at the time of the plea; therefore, pursuant to La. Code Crim. Proc. Ann. art. 881.2(A), defendant was precluded from raising a claim of excessiveness on appeal. State v. Stewart, 862 So. 2d 1271, 2003 La. App. LEXIS 3686 (Dec. 30, 2003).

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — Where a sentence imposed for aggravated oral sexual battery was illegally lenient insofar as the trial judge failed to specify that the sentence be served without benefit of parole, probation, or suspension as required by La. Rev. Stat. Ann. § 14:43.C but the State did not preserve its right to appeal the sentence by either filing a motion to reconsider sentence or making a timely objection as required by La. Code Crim. Proc. Ann. arts. 881.2(B), 881.1(D), the appellate court was unable to review the error since it was not preserved in the trial court. State v. Murray, 782 So. 2d 132, 2001 La. App. LEXIS 460 (Feb. 28, 2001), writ denied by La. 2001-1026, 810 So. 2d 1137, 2002 La. LEXIS 653 (La. Feb. 22, 2002), writ denied by La. 2001-1854, 812 So. 2d 650, 2002 La. LEXIS 1031 (La. Mar. 28, 2002), writ denied by La. 2003-0122, 865 So. 2d 716, 2004 La. LEXIS 380 (La. Feb. 6, 2004).

•• Homicide

••• Voluntary Manslaughter

•••• General Overview. — Review of defendant’s open-ended plea was required, pursuant to La. Code Crim. Proc. Ann. art. 881.2; 40 years at hard labor for manslaughter, under La. Rev. Stat. Ann. § 14:31, was not an excessive punishment, pursuant to La. Const. art. I, § 20, where the sentence was within the prescribed range, and defendant beat the victim with a baseball bat and then shot him. State v. Pickens, 741 So. 2d 696, 1999 La. App. LEXIS 1254 (Apr. 28, 1999), writ denied by La. 99-1577, 751 So. 2d 232, 1999 La. LEXIS 3104 (La. Nov. 5, 1999), writ denied by La. 2001-2178, 813 So. 2d 1081, 2002 La. LEXIS 1353 (La. Apr. 19, 2002).

•• Inchoate Crimes

••• Attempt

•••• General Overview. — Where defendant pleaded guilty to attempted second degree murder and was sentenced to 20 years at hard labor, he could not appeal his sentence as excessive pursuant to La. Code Crim. Proc. Ann. art. 881.2(A)(2), because his sentence was within the statutory range. State v. Willis, 868 So. 2d 237, 2004 La. App. LEXIS 405 (Mar. 3, 2004).

•• Property Crimes

••• Forgery

•••• General Overview. — Pursuant to La. Code Crim. Proc. Ann. art. 881.2A(2), a individual convicted of forgery, in violation of La. Rev. Stat. Ann. § 14:72, could not appeal or seek review of his sentence because sentence had been imposed in conformity with a plea agreement which was fully set forth in the record at the time of the plea. State v. Youngblood, 740 So. 2d 687, 1999 La. App. LEXIS 1318 (May 5, 1999).

•• Sex Crimes

••• Sexual Assault

•••• General Overview. — Pursuant to La. Code. Crim. Proc. Ann. art. 881.2, review by an appellate court is limited to the excessiveness of the sentence. State v. Tarver, 846 So. 2d 851, 2003 La. App. LEXIS 651 (Mar. 12, 2003), remanded by La. App. 2002-0973, 2003 La. App. LEXIS 739 (La.App. 3 Cir. Mar. 26, 2003), writ denied by La. 2003-1157, 858 So. 2d 416, 2003 La. LEXIS 3382 (La. Nov. 14, 2003).

Punishment is considered constitutionally excessive if it: (1) makes no measurable contribution to acceptable goals of punishment and hence is nothing more than the purposeful and needless imposition of pain and suffering; or (2) is grossly out of proportion to the severity of the crime. State v. Tarver, 846 So. 2d 851, 2003 La. App. LEXIS 651 (Mar. 12, 2003), remanded by La. App. 2002-0973, 2003 La. App. LEXIS 739 (La.App. 3 Cir. Mar. 26, 2003), writ denied by La. 2003-1157, 858 So. 2d 416, 2003 La. LEXIS 3382 (La. Nov. 14, 2003).

Trial judge is in the best position to consider the aggravating and mitigating circumstances of a particular case, and therefore, is given broad discretion in sentencing. State v. Tarver, 846 So. 2d 851, 2003 La. App. LEXIS 651 (Mar. 12, 2003), remanded by La. App. 2002-0973, 2003 La. App. LEXIS 739 (La.App. 3 Cir. Mar. 26, 2003), writ denied by La. 2003-1157, 858 So. 2d 416, 2003 La. LEXIS 3382 (La. Nov. 14, 2003).

• Preliminary Proceedings

•• Entry of Pleas

••• General Overview. — Imposition of a sentence of seven years hard labor following a guilty plea to cocaine distribution was not excessive where defendant was precluded from seeking appellate review of his sentence under La. Code Crim. Proc. Ann. art. 881.2(A)(2), because the sentence was imposed in conformity with defendant’s plea agreement and did not exceed the agreement’s sentencing cap. State v. Broussard, 719 So. 2d 748, 1998 La. App. LEXIS 2805 (Oct. 7, 1998).

• Guilty Pleas

•• General Overview. — Defendant’s sentence was affirmed because the defendant could not appeal or seek review of a sentence imposed in conformity with a plea agreement which was set forth in the record at the time of the plea pursuant to the provisions of LA. Code Crim. P. Ann. art. 881.2(A)(2). State v. Canada, 838 So. 2d 784, 2002 La. App. LEXIS 1356 (May 10, 2002).

La. Code Crim. Proc. Ann. art. 881.2(A)(2) applies to both agreed sentences and to agreed “ceilings”, “ranges”, or “caps”; thus, defendant, who was convicted of possession of more than 28 grams of cocaine and who agreed, along with the prosecution and the trial court to a ceiling on his sentence, could not appeal the sentence imposed upon him because it was within the limits of the ceiling agreement. State v. Sanchez, 749 So. 2d 868, 1999 La. App. LEXIS 3452 (Dec. 8, 1999).

Defendant’s sentence of seven years at hard labor, imposed upon his plea of guilty of cruelty to a juvenile, was not excessive or in abuse of the trial court’s discretion; the sentence was imposed within the range agreed upon by defendant and the State in their plea agreement. State v. Moore, 743 So. 2d 877, 1999 La. App. LEXIS 2948 (Oct. 27, 1999), writ denied by La. 2001-0650, 800 So. 2d 872, 2001 La. LEXIS 3708 (La. Nov. 2, 2001).

Under La. Code Crim. Proc. Ann. art. 881.2(A)(2), defendant could not appeal his sentence for possession of cocaine with intent to distribute because the sentence was imposed pursuant to a plea agreement set forth in the record at the time of the plea. State v. Cousin, 700 So. 2d 1016, 1997 La. App. LEXIS 2277 (Sept. 23, 1997), writ denied by La. 97-2809, 712 So. 2d 875, 1998 La. LEXIS 693 (La. Mar. 13, 1998).

•• Allocution & Colloquy. — Where defendant pled guilty to a charge of being in possession of stolen things valued at over $500, there was a valid admission to the multiple bill where the trial court advised defendant of the allegations contained in the bill of information, the right to be tried as to the truth thereof, and the right to remain silent, and defendant understood those rights and the 20-year enhanced sentence was not excessive where it was imposed in conformity with a plea agreement which was set forth in the record at the time of the plea; thus, defendant was precluded from raising a claim of excessiveness on appeal. State v. Dixon, 858 So. 2d 16, 2003 La. App. LEXIS 2472 (Sept. 16, 2003), writ denied by La. 2004-1567, 899 So. 2d 566, 2005 La. LEXIS 1320 (La. Apr. 22, 2005).

Where defendant pleaded guilty under a plea agreement providing a three-year sentence cap, the plea was not rendered involuntary by the trial court’s failure to inform him that pursuant to La. Code Crim. Proc. Ann. art. 881.2(A)(2) such a plea precluded the right to appeal his sentence. State v. Senterfitt, 771 So. 2d 198, 2000 La. App. LEXIS 2223 (Sept. 27, 2000), writ denied by La. 2000-2980, 798 So. 2d 107, 2001 La. LEXIS 2590 (La. Sept. 28, 2001).

Record affirmatively showing that defendant understood the charge against him and was aware of the permissible penalty range for that offense was sufficient and will not render a guilty plea invalid. State v. Franklin, 714 So. 2d 162, 1998 La. App. LEXIS 1203 (May 13, 1998), writ denied by La. 2000-2541, 792 So. 2d 757, 2001 La. LEXIS 1706 (La. May 25, 2001).

•• Appeals. — Where defendant pleaded guilty pursuant to a plea bargain for simple escape, the trial court properly imposed a sentence of two years at hard labor and denied defendant’s motion for review and correction of an illegal sentence; because the sentence imposed was within the statutory range, it could not be appealed as excessive, and there was no need for the trial judge to give reasons for the sentence as required by La. Code Crim. Proc. Ann. art. 894.1. State v. White, 867 So. 2d 981, 2004 La. App. LEXIS 407 (Mar. 3, 2004).

Where defendant stated he understood the sentences agreed upon as part of the plea bargain, and defendant and his attorney completed and signed a waiver of rights form that included a statement of the sentences the defendant would receive, he was not entitled to appellate review of his sentence. State v. Guerra, 865 So. 2d 154, 2003 La. App. LEXIS 3690 (Dec. 30, 2003).

Defendant’s manslaughter conviction was proper where she pled guilty to the offense and defendant was fully informed of her rights as well as the consequences of her guilty plea; further, her sentence was not excessive under La. Code Crim. Proc. Ann. art. 881.2(A)(2) because it was within the limits of the agreement. State v. Green, 860 So. 2d 237, 2003 La. App. LEXIS 2943 (Oct. 28, 2003), writ denied by La. 2003-3228, 871 So. 2d 346, 2004 La. LEXIS 1014 (La. Mar. 26, 2004).

Where the record showed that the trial court informed defendant that he was waiving his right to appeal his sentences on five counts of armed robbery to which he pleaded guilty, defendant’s claim, that he had not been informed that he was waiving such right pursuant to La. Code Crim. Proc. Ann. art. 881.2A(2), was without merit. State v. Ford, 846 So. 2d 98, 2003 La. App. LEXIS 1183 (Apr. 16, 2003), writ denied by La. 2003-1401, 860 So. 2d 1132, 2003 La. LEXIS 3566 (La. Nov. 26, 2003).

Where defense counsel advised the trial court that he believed the consecutive nature of a sentence was illegal, but no objection was lodged either before the court accepted defendant’s guilty plea or after the sentence was imposed, defendant, therefore, did acquiesce in the plea agreement, specifically the consecutive nature of the sentence, and the court could not disturb it under La. Code Crim. Proc. Ann. art. 881.2(A)(2). State v. Crane, 783 So. 2d 448, 2001 La. App. LEXIS 543 (Mar. 14, 2001).

Where defendant pleaded guilty to second degree battery in exchange for the dismissal of a simple charge, a reduction of the initial charge of aggravated battery and a three-year sentence cap, and the sentence imposed was within that cap, defendant’s sentence could not be appealed as excessive under La. Code Crim. Proc. Ann. art. 881.2(A)(2). State v. Rankin, 741 So. 2d 176, 1999 La. App. LEXIS 1900 (June 16, 1999).

La. Code Crim. Proc. Ann. art. 881.2(A)(2) provides that a defendant cannot appeal or seek review of a sentence imposed in conformity with a plea agreement which is set forth in the record at the time of the plea. State v. Francis, 727 So. 2d 1235, 1999 La. App. LEXIS 146 (Jan. 26, 1999), writ denied by La. 99-0671, 746 So. 2d 597, 1999 La. LEXIS 1784 (La. June 25, 1999).

Under La. Code Crim. Proc. Ann. art. 881.2A(2), a defendant cannot appeal a plea bargain in which the trial court sentences the defendant in accordance with a plea bargain which provides for a sentencing cap. State v. Sorenson, 725 So. 2d 604, 1998 La. App. LEXIS 3775 (Dec. 28, 1998).

Review of defendant’s sentence was precluded under La. Code Crim. Proc. Ann. art. 881.2(A)(2) where, under plea agreement, defendant’s sentencing exposure was reduced from 60 years to 10 years, the 10-year limit operating as a specific cap, and where defendant was sentenced in conformity with the agreement; the statute barred review of a sentence imposed pursuant to a plea agreement involving both specific sentences and sentence caps. State v. Gobert, 720 So. 2d 732, 1998 La. App. LEXIS 2797 (Oct. 7, 1998).

Under La. Code Crim. Proc. Ann. art. 881.2(A)(2), defendant could not seek review of the sentence; defendant voluntarily and knowingly entered into a plea agreement, understood the charge against him, and was aware of the permissible penalty range for the offense. State v. Franklin, 714 So. 2d 162, 1998 La. App. LEXIS 1203 (May 13, 1998), writ denied by La. 2000-2541, 792 So. 2d 757, 2001 La. LEXIS 1706 (La. May 25, 2001).

La. Code Crim. Proc. Ann. art. 881.2(A)(2) applies to plea agreements involving both specific sentencing and sentencing caps; accordingly, article 881.2(A)(2) precluded defendant from appealing his sentence imposed in conformity with a plea agreement that was set forth in the record at the time of his plea. State v. Watkins, 700 So. 2d 1172, 1997 La. App. LEXIS 2386 (Oct. 8, 1997).

A plea bargain which provided that defendant reserved the right to appeal the ultimate sentence was valid, despite statutory restrictions contained in La. Code Crim. Proc. Ann. art. 881.2(A)(2), on the right to appeal a sentence imposed in conformity with a plea bargain. State v. Planco, 692 So. 2d 666, 1997 La. App. LEXIS 586 (Mar. 26, 1997).

In accordance with La. Code Crim. Proc. Ann. art. 881.2(A)(2), defendant was precluded from appealing his sentence when he entered into a plea agreement and was aware of the potential sentence imposed as a result of the agreement. State v. Countee, 657 So. 2d 374, 1995 La. App. LEXIS 1390 (May 31, 1995), writ of certiorari denied by La. 95-2501, 666 So. 2d 1086, 1996 La. LEXIS 293 (La. Feb. 2, 1996).

Under La. Code Crim. Proc. Ann. art. 881.2(A)(2), defendant could not appeal his sentence where it had been imposed in conformity with a plea agreement that was set forth in the record at the time of the plea. State v. Sanmiguel, 626 So. 2d 957, 1993 La. App. LEXIS 3478 (Nov. 17, 1993).

Louisiana Sentencing Guidelines and La. Code Crim. Proc. Ann. art. 881.2(A)(2) clearly indicated that defendant’s bargained-for sentence limitation or ceiling was not appealable. State v. Brooks, 614 So. 2d 788, 1993 La. App. LEXIS 748 (Feb. 24, 1993), writ of certiorari denied by 619 So. 2d 577, 1993 La. LEXIS 1975 (La. 1993).

•• Changes & Withdrawals. — Defendant’s manslaughter conviction was proper where she pled guilty to the offense and defendant was fully informed of her rights as well as the consequences of her guilty plea; further, her sentence was not excessive under La. Code Crim. Proc. Ann. art. 881.2(A)(2) because it was within the limits of the agreement. State v. Green, 860 So. 2d 237, 2003 La. App. LEXIS 2943 (Oct. 28, 2003), writ denied by La. 2003-3228, 871 So. 2d 346, 2004 La. LEXIS 1014 (La. Mar. 26, 2004).

Defendant was precluded under La. Code Crim. Proc. Ann. art. 881.2A(2) from challenging his sentence for driving while intoxicated on appeal because the sentence was imposed in conformity with his plea agreement. State v. Authement, 713 So. 2d 1226, 1998 La. App. LEXIS 2267 (June 29, 1998).

•• Enforcement of Plea Agreements. — Defendant received a 20-year sentence in conformity with the plea agreement, and therefore, was precluded from seeking appellate review of his sentence. State v. Miller, 836 So. 2d 614, 2002 La. App. LEXIS 4061 (Dec. 30, 2002), writ denied by La. 2003-0200, 855 So. 2d 326, 2003 La. LEXIS 2911 (La. Oct. 10, 2003), writ denied by La. 2003-0503, 855 So. 2d 329, 2003 La. LEXIS 2925 (La. Oct. 10, 2003).

Pursuant to La. Code Crim. Proc. Ann. art. 881.2A(2), a individual convicted of forgery, in violation of La. Rev. Stat. Ann. § 14:72, could not appeal or seek review of his sentence because sentence had been imposed in conformity with a plea agreement which was fully set forth in the record at the time of the plea. State v. Youngblood, 740 So. 2d 687, 1999 La. App. LEXIS 1318 (May 5, 1999).

La. Code Crim. Proc. Ann. art. 881.2 prohibits any review of a sentence imposed in conformity with a plea agreement which is set forth in the record at the time of the plea; this article does not impose an obligation to state the reasons for the sentence as long as the record adequately states the plea bargain and sentencing agreement. State v. Silvie, 721 So. 2d 998, 1998 La. App. LEXIS 2991 (Oct. 28, 1998), writ denied by La. 98-2959, 739 So. 2d 780, 1999 La. LEXIS 773 (La. Mar. 19, 1999).

There was no patent error under La. Code Crim. Proc. Ann. art. 920(2) where defendant was properly convicted and sentenced for attempted distribution of cocaine according to his agreement to accept a sentence cap of seven years; under La. Code Crim. Proc. Ann. art. 881.2(A)(2), defendant could not appeal or seek review of the sentence because it was imposed in conformity with the plea agreement. State v. Bradley, 714 So. 2d 125, 1998 La. App. LEXIS 1170 (May 13, 1998).

•• Knowing & Intelligent Requirement. — Two ten-year sentences, running concurrently, for two counts of distribution of marijuana under La. Rev. Stat. Ann. § 40:966(A)(1) and § 40:982, were not excessive where defendant was informed of the sentencing range, in accordance with La. Code Crim. Proc. Ann. art. 894.1, and entered into a plea bargain agreeing not to appeal on grounds of excessiveness, under La. Code Crim. Proc. Ann. art. 881.2, even though the trial court failed to inform defendant of the possible enhancements, as required by La. Code Crim. Proc. Ann. art. 556.1(A)(1). State v. Butler, 734 So. 2d 680, 1999 La. App. LEXIS 195 (Feb. 3, 1999).

Where defendant was told exactly what his sentence would be prior to pleading guilty, and he knowingly and intelligently agreed to that sentence, he was unable to appeal that sentence pursuant to La. Code Crim. Proc. Ann. art. 881.2. State v. Silvie, 721 So. 2d 998, 1998 La. App. LEXIS 2991 (Oct. 28, 1998), writ denied by La. 98-2959, 739 So. 2d 780, 1999 La. LEXIS 773 (La. Mar. 19, 1999).

•• Waiver of Defenses. — La. Code Crim. Proc. Ann. art. 881.2 A(2), which prohibits appeals or reviews of a sentence imposed in conformity with a plea agreement set forth in the record at the time of the plea, applies equally to specific sentences and to sentence caps. State v. Oliver, 741 So. 2d 181, 1999 La. App. LEXIS 1907 (June 16, 1999).

• Juries & Jurors

•• Province of Court & Jury

••• General Overview. — Trial judge is in the best position to consider the aggravating and mitigating circumstances of a particular case, and therefore, is given broad discretion in sentencing. State v. Tarver, 846 So. 2d 851, 2003 La. App. LEXIS 651 (Mar. 12, 2003), remanded by La. App. 2002-0973, 2003 La. App. LEXIS 739 (La.App. 3 Cir. Mar. 26, 2003), writ denied by La. 2003-1157, 858 So. 2d 416, 2003 La. LEXIS 3382 (La. Nov. 14, 2003).

• Sentencing

•• Alternatives

••• Probation

•••• General Overview. — Appellate court lacked jurisdiction of a trial court’s ruling that revoked a defendant’s probation and imposed a sentence that was less than the original sentence because such ruling was subject to review by an application for supervisory writs, pursuant to La. Code Crim. Proc. Ann. art. 912. Even though the State argued that La. Code Crim. Proc. Ann. art. 881.2(B)(1)(a) was applicable since the State could appeal or seek review of a sentence if it was not imposed in conformity with mandatory statutory requirements, as the State argued was the case at hand, the court held that art. 881.2(B)(1)(a) did not confer jurisdiction. State v. Franks, 902 So. 2d 450, 2005 La. App. LEXIS 1071 (Apr. 26, 2005).

•• Appeals

••• General Overview. — Where defendant pleaded guilty pursuant to a plea bargain for simple escape, the trial court properly imposed a sentence of two years at hard labor and denied defendant’s motion for review and correction of an illegal sentence; because the sentence imposed was within the statutory range, it could not be appealed as excessive, and there was no need for the trial judge to give reasons for the sentence as required by La. Code Crim. Proc. Ann. art. 894.1. State v. White, 867 So. 2d 981, 2004 La. App. LEXIS 407 (Mar. 3, 2004).

Defendant was not precluded from seeking review of his sentences, under La. Code Crim. Proc. Ann. art. 881.2(A)(2), because no specific sentences were agreed upon in the plea agreement, and no sentencing cap was set. State v. Allen, 868 So. 2d 877, 2004 La. App. LEXIS 326 (Feb. 23, 2004).

Without specific reference to an agreed-upon sentence in the record at the time of the plea, La. Code Crim. Proc. Ann. art. 881.2 A(2) does not bar appellate review of the sentence imposed. State v. Faul, 873 So. 2d 690, 2004 La. App. LEXIS 342 (Feb. 23, 2004).

Because certain documentation was not part of the record at the time of defendant’s plea, in strictly construing La. Code Crim. Proc. Ann. art. 881.2 A(2), the documents had no bearing on whether appellate review was precluded. State v. Faul, 873 So. 2d 690, 2004 La. App. LEXIS 342 (Feb. 23, 2004).

Plain language of La. Code Crim. Proc. Ann. art. 881.2 A(2) bars appellate review only when the plea agreement is set forth in the record at the time of the defendant’s plea. State v. Faul, 873 So. 2d 690, 2004 La. App. LEXIS 342 (Feb. 23, 2004).

Where defendant stated he understood the sentences agreed upon as part of the plea bargain, and defendant and his attorney completed and signed a waiver of rights form that included a statement of the sentences the defendant would receive, he was not entitled to appellate review of his sentence. State v. Guerra, 865 So. 2d 154, 2003 La. App. LEXIS 3690 (Dec. 30, 2003).

Defendant’s manslaughter conviction was proper where she pled guilty to the offense and defendant was fully informed of her rights as well as the consequences of her guilty plea; further, her sentence was not excessive under La. Code Crim. Proc. Ann. art. 881.2(A)(2) because it was within the limits of the agreement. State v. Green, 860 So. 2d 237, 2003 La. App. LEXIS 2943 (Oct. 28, 2003), writ denied by La. 2003-3228, 871 So. 2d 346, 2004 La. LEXIS 1014 (La. Mar. 26, 2004).

Where defendant pled guilty to a charge of being in possession of stolen things valued at over $500, there was a valid admission to the multiple bill where the trial court advised defendant of the allegations contained in the bill of information, the right to be tried as to the truth thereof, and the right to remain silent, and defendant understood those rights and the 20-year enhanced sentence was not excessive where it was imposed in conformity with a plea agreement which was set forth in the record at the time of the plea; thus, defendant was precluded from raising a claim of excessiveness on appeal. State v. Dixon, 858 So. 2d 16, 2003 La. App. LEXIS 2472 (Sept. 16, 2003), writ denied by La. 2004-1567, 899 So. 2d 566, 2005 La. LEXIS 1320 (La. Apr. 22, 2005).

Before defendant pled guilty, the trial judge explained that defendant’s sentence for attempted distribution of heroin was without benefit of probation, parole, or suspension of sentence, to which defendant acknowledged defendant’s understanding; defendant was then sentenced consistent with the plea agreement to 22 and a half years without the benefit of parole and pursuant to La. Code Crim. Proc. Ann. art. 881.2(A)(2), defendant could not seek review of the sentences to which defendant agreed at the time of the plea. State v. Heredia, 847 So. 2d 17, 2003 La. App. LEXIS 1214 (Apr. 29, 2003), writ denied by La. 2003-1506, 860 So. 2d 1151, 2003 La. LEXIS 3627 (La. Dec. 12, 2003).

As the trial record did not reflect that defendant agreed to any type of enhanced sentence, but was simply advised as to what the range of the sentence might be, defendant was not precluded from appealing his sentence under La. Code Crim. Proc. Ann. art. 881.2 State v. Bolton, 844 So. 2d 135, 2003 La. App. LEXIS 643 (Mar. 11, 2003), writ denied by La. 2003-1159, 858 So. 2d 417, 2003 La. LEXIS 3384 (La. Nov. 14, 2003).

Where defendant pled guilty to armed robbery and possession with intent to distribute a controlled substance, trial court did not abuse its considerable discretion when it deviated from the sentencing guidelines and sentenced defendant to 40 years hard labor. State v. Charles, 827 So. 2d 553, 2002 La. App. LEXIS 2979 (Oct. 2, 2002), writ denied by La. 2002-2707, 840 So. 2d 569, 2003 La. LEXIS 894 (La. Mar. 28, 2003).

Defendant’s sentence was affirmed because the defendant could not appeal or seek review of a sentence imposed in conformity with a plea agreement which was set forth in the record at the time of the plea pursuant to the provisions of LA. Code Crim. P. Ann. art. 881.2(A)(2). State v. Canada, 838 So. 2d 784, 2002 La. App. LEXIS 1356 (May 10, 2002).

Pursuant to La. Code Crim. Proc. Ann. art. 881.1(D), 881.2(A)(1), because defendant’s attorney did not make a written or oral motion to reconsider sentence, defendant was procedurally barred from arguing on appeal that the trial court’s sentence of life in prison at hard labor constituted an unconstitutionally excessive sentence. State v. Felder, 809 So. 2d 360, 2001 La. App. LEXIS 2080 (Sept. 28, 2001), writ denied by La. 2001-3027, 827 So. 2d 1173, 2002 La. LEXIS 3081 (La. Oct. 25, 2002).

Under La. Code Crim. Proc. Ann. art. 881.2A(2), which applies to admissions to multiple offender bills, defendant could not appeal his sentence because the sentence conformed to the plea agreement defendant made when he admitted the multiple offender bill. State v. Wilson, 789 So. 2d 766, 2001 La. App. LEXIS 1705 (June 27, 2001).

Where a sentence imposed for aggravated oral sexual battery was illegally lenient insofar as the trial judge failed to specify that the sentence be served without benefit of parole, probation, or suspension as required by La. Rev. Stat. Ann. § 14:43.C but the State did not preserve its right to appeal the sentence by either filing a motion to reconsider sentence or making a timely objection as required by La. Code Crim. Proc. Ann. arts. 881.2(B), 881.1(D), the appellate court was unable to review the error since it was not preserved in the trial court. State v. Murray, 782 So. 2d 132, 2001 La. App. LEXIS 460 (Feb. 28, 2001), writ denied by La. 2001-1026, 810 So. 2d 1137, 2002 La. LEXIS 653 (La. Feb. 22, 2002), writ denied by La. 2001-1854, 812 So. 2d 650, 2002 La. LEXIS 1031 (La. Mar. 28, 2002), writ denied by La. 2003-0122, 865 So. 2d 716, 2004 La. LEXIS 380 (La. Feb. 6, 2004).

Under La. Code Crim. Proc. Ann. art. 881.2(A)(2), defendant could not appeal his 12-year sentence since it was within the agreed upon limits of a plea agreement stating that his sentence would not exceed 12 years. State v. Hearold, 777 So. 2d 1269, 2001 La. App. LEXIS 17 (Jan. 24, 2001), writ denied by La. 2001-0807, 801 So. 2d 1076, 2001 La. LEXIS 3149 (La. Nov. 16, 2001).

Defendant could not seek review of his fifteen-year enhanced sentence because a stipulation to the allegations of a multiple offender bill made pursuant to a sentencing agreement fell under the purview of La. Code Crim. Proc. Ann. art. 881.2(A)(2). State v. Charles, 775 So. 2d 667, 2000 La. App. LEXIS 3599 (Dec. 22, 2000), writ denied by La. 2001-1067, 805 So. 2d 1186, 2002 La. LEXIS 85 (La. Jan. 4, 2002).

Where defendant pleaded guilty under a plea agreement providing a three-year sentence cap, the plea was not rendered involuntary by the trial court’s failure to inform him that pursuant to La. Code Crim. Proc. Ann. art. 881.2(A)(2) such a plea precluded the right to appeal his sentence. State v. Senterfitt, 771 So. 2d 198, 2000 La. App. LEXIS 2223 (Sept. 27, 2000), writ denied by La. 2000-2980, 798 So. 2d 107, 2001 La. LEXIS 2590 (La. Sept. 28, 2001).

Because defendant admitted to being a third felony habitual offender, under La. Code Crim. Proc. Ann. art. 881.2(A)(2), defendant was not entitled to review of sentence for first-degree robbery conviction. State v. Johnson, 768 So. 2d 234, 2000 La. App. LEXIS 2571 (Sept. 22, 2000).

Transcript revealed a factual basis for the guilty plea, that defendant was properly advised on his Constitutional rights and that he agreed to the sentencing cap of five years at hard labor; because the sentence imposed was within the agreed upon sentencing cap, it could not be appealed as excessive under La. Code Crim. Proc. Ann. art. 881.2(A)(2). State v. Sepulvado, 756 So. 2d 663, 2000 La. App. LEXIS 753 (Apr. 5, 2000).

La. Code Crim. Proc. Ann. art. 881.2(A)(2) applies to both agreed sentences and to agreed “ceilings”, “ranges”, or “caps”; thus, defendant, who was convicted of possession of more than 28 grams of cocaine and who agreed, along with the prosecution and the trial court to a ceiling on his sentence, could not appeal the sentence imposed upon him because it was within the limits of the ceiling agreement. State v. Sanchez, 749 So. 2d 868, 1999 La. App. LEXIS 3452 (Dec. 8, 1999).

Defendant’s sentence of seven years at hard labor, imposed upon his plea of guilty of cruelty to a juvenile, was not excessive or in abuse of the trial court’s discretion; the sentence was imposed within the range agreed upon by defendant and the State in their plea agreement. State v. Moore, 743 So. 2d 877, 1999 La. App. LEXIS 2948 (Oct. 27, 1999), writ denied by La. 2001-0650, 800 So. 2d 872, 2001 La. LEXIS 3708 (La. Nov. 2, 2001).

An appeal was available to defendant who agreed to a sentencing cap with a reservation of his right to appeal the sentence as excessive; La. Code Crim. P. Ann. art. 882(A)(1) did not prohibit an appeal where defendant made such a reservation in a plea agreement. State v. Shipp, 754 So. 2d 1068, 1999 La. App. LEXIS 2671 (Sept. 24, 1999).

Where defendant pleaded guilty to second degree battery in exchange for the dismissal of a simple charge, a reduction of the initial charge of aggravated battery and a three-year sentence cap, and the sentence imposed was within that cap, defendant’s sentence could not be appealed as excessive under La. Code Crim. Proc. Ann. art. 881.2(A)(2). State v. Rankin, 741 So. 2d 176, 1999 La. App. LEXIS 1900 (June 16, 1999).

La. Code Crim. Proc. Ann. arts. 881.1 and 881.2 require that the State move to reconsider the sentence in the trial court or object to the sentence at the time the sentence was imposed. State v. Myers, 737 So. 2d 255, 1999 La. App. LEXIS 1557 (May 19, 1999), writ denied by La. 99-1770, 750 So. 2d 979, 1999 La. LEXIS 3305 (La. Nov. 24, 1999), reversed by, remanded by La. 99-1803, 761 So. 2d 498, 2000 La. LEXIS 980 (La. Apr. 11, 2000).

Prosecution was unable to overturn suspended sentence for attempted possession of firearm because prosecutor did not object to sentence at time it was imposed, nor did he timely file motion to reconsider as required by La. Code Crim. Proc. Ann. art. 881.2; thus, issue was waived for appeal purposes. State v. Mark, 732 So. 2d 110, 1999 La. App. LEXIS 754 (Mar. 24, 1999).

Where defendant pled guilty to distributing cocaine within a drug free zone in violation of La. Rev. Stat. Ann. § 40:981.3 pursuant to a specific sentencing agreement, defendant was not entitled to a review of that sentence under La. Code Crim. Proc. Ann. art. 881.2(A)(2); nor was defendant entitled to a review of that sentence under La. Code Crim. Proc. Ann. art. 881.1(D) where defendant failed to file a motion to reconsider sentence. State v. Williams, 729 So. 2d 1080, 1999 La. App. LEXIS 432 (Feb. 19, 1999).

Notwithstanding La. Code Crim.Proc. art. 881.2(A)(2), a defendant who pleaded guilty to aggravated burglary without a sentencing agreement could obtain review of the sentence imposed as excessive, and the case was remanded for resentencing where the trial court failed to consider the factors of the defendant’s mental condition, including positive signs of paranoia, auditory hallucinations, and psychotic symptoms. State v. Underwood, 724 So. 2d 859, 1998 La. App. LEXIS 3716 (Dec. 23, 1998).

In the absence of a plea agreement setting forth either a specific sentence or a maximum sentence, defendant was not precluded by La. Code Crim. Proc. Ann. art. 881.2(A)(2) from seeking review of the sentence imposed. State v. Jackson, 724 So. 2d 215, 1998 La. App. LEXIS 3446 (Nov. 6, 1998), writ denied by La. 98-3056, 741 So. 2d 1283, 1999 La. LEXIS 895 (La. Apr. 1, 1999).

Where defendant was told exactly what his sentence would be prior to pleading guilty, and he knowingly and intelligently agreed to that sentence, he was unable to appeal that sentence pursuant to La. Code Crim. Proc. Ann. art. 881.2. State v. Silvie, 721 So. 2d 998, 1998 La. App. LEXIS 2991 (Oct. 28, 1998), writ denied by La. 98-2959, 739 So. 2d 780, 1999 La. LEXIS 773 (La. Mar. 19, 1999).

La. Code Crim. Proc. Ann. art. 881.2 prohibits any review of a sentence imposed in conformity with a plea agreement which is set forth in the record at the time of the plea; this article does not impose an obligation to state the reasons for the sentence as long as the record adequately states the plea bargain and sentencing agreement. State v. Silvie, 721 So. 2d 998, 1998 La. App. LEXIS 2991 (Oct. 28, 1998), writ denied by La. 98-2959, 739 So. 2d 780, 1999 La. LEXIS 773 (La. Mar. 19, 1999).

Review of defendant’s sentence was precluded under La. Code Crim. Proc. Ann. art. 881.2(A)(2) where, under plea agreement, defendant’s sentencing exposure was reduced from 60 years to 10 years, the 10-year limit operating as a specific cap, and where defendant was sentenced in conformity with the agreement; the statute barred review of a sentence imposed pursuant to a plea agreement involving both specific sentences and sentence caps. State v. Gobert, 720 So. 2d 732, 1998 La. App. LEXIS 2797 (Oct. 7, 1998).

Defendant was precluded from challenging his sentence on appeal pursuant to La. Code Crim. Proc. Ann. art. 881.2(A)(2) where it was imposed in conformity with a plea agreement. State v. Woods, 713 So. 2d 1231, 1998 La. App. LEXIS 2247 (June 29, 1998), writ denied by La. 98-3041, 741 So. 2d 1281, 1999 La. LEXIS 917 (La. Apr. 1, 1999).

La. Code Crim. Proc. Ann. art. 881.2(A)(2) does not permit a defendant to appeal or seek review of a sentence imposed in conformity with a plea agreement which was set forth in the record at the time of the plea. State v. Taylor, 716 So. 2d 178, 1998 La. App. LEXIS 2258 (June 29, 1998), writ denied by La. 98-2792, 738 So. 2d 1066, 1999 La. LEXIS 516 (La. Feb. 26, 1999).

Defendant was precluded under La. Code Crim. Proc. Ann. art. 881.2A(2) from challenging his sentence for driving while intoxicated on appeal because the sentence was imposed in conformity with his plea agreement. State v. Authement, 713 So. 2d 1226, 1998 La. App. LEXIS 2267 (June 29, 1998).

Pursuant to La. Code Crim. Proc. Ann. art. 881.2(a)(2), a defendant cannot appeal or seek review of a sentence imposed in conformity with a plea agreement that was set forth in the record at the time of the plea. State v. Taylor, 716 So. 2d 174, 1998 La. App. LEXIS 2246 (June 29, 1998), writ denied by La. 98-2793, 738 So. 2d 1066, 1999 La. LEXIS 515 (La. Feb. 26, 1999).

A trial court did not have statutory authority to order defendant, who pleaded guilty to indecent behavior with a juvenile, to place a sign in his yard that revealed that he was a child molester, as a condition of parole, and review of defendant’s sentence was not precluded by statute. State v. Jordan, 716 So. 2d 36, 1998 La. App. LEXIS 1514 (June 3, 1998).

There was no patent error under La. Code Crim. Proc. Ann. art. 920(2) where defendant was properly convicted and sentenced for attempted distribution of cocaine according to his agreement to accept a sentence cap of seven years; under La. Code Crim. Proc. Ann. art. 881.2(A)(2), defendant could not appeal or seek review of the sentence because it was imposed in conformity with the plea agreement. State v. Bradley, 714 So. 2d 125, 1998 La. App. LEXIS 1170 (May 13, 1998).

Defendant’s plea agreement after pleading guilty to the forcible rape of her eight-year-old daughter was null where one reason for defendant’s decision to plead guilty apparently included the right to appeal at least part of her sentence, which was not permitted under La. Code Crim. Proc. Ann. § 881.2(A)(2). State v. Hill, 704 So. 2d 957, 1997 La. App. LEXIS 2835 (Dec. 12, 1997).

La. Code Crim. Proc. Ann. art. 881.2 permits a sentence to be reviewed for excessiveness even though it is well within statutory guidelines. State v. Gonzales, 680 So. 2d 1253, 1996 La. App. LEXIS 1983 (Sept. 18, 1996), writ of certiorari denied by La. 96-2490, 690 So. 2d 35, 1997 La. LEXIS 762 (La. Mar. 14, 1997).

Sentence imposed by the trial court was not reviewable by the appellate court because it was agreed to as part of a plea bargain. State v. Parker, 656 So. 2d 716, 1995 La. App. LEXIS 1251 (May 10, 1995).

Under La. Code Crim. Proc. Ann. art. 881.2(B), the state was not permitted to appeal a sentence on the ground that the trial judge erred in failing to consider the sentencing guidelines or to state for the record the reasons, including mitigating or aggravating circumstances, for the sentences. State v. Bernard, 649 So. 2d 1145, 1995 La. App. LEXIS 127 (Feb. 1, 1995).

Where defendant pled guilty to distribution of cocaine and was sentenced to five years’ confinement at hard labor, he could not appeal the sentence under La. Code Crim. Proc. Ann. art. 881.2A(2) on the ground that the sentence imposed conformed to the plea agreement. State v. Craft, 648 So. 2d 958, 1994 La. App. LEXIS 3550 (Dec. 14, 1994).

Defendant’s plea to manslaughter, made with the understanding that he could appeal the bargained-for sentence, was contrary to La. Code Crim. Proc. Ann. art. 881.2(A)(2); because the plea agreement, if enforced, would have produced a result prohibited by law and would have violated a rule of public order, it was absolutely null under La. Civ. Code Ann. art. 2030. State v. Rice, 648 So. 2d 426, 1994 La. App. LEXIS 3212 (Dec. 7, 1994), writ of certiorari denied by La. 95-0431, 655 So. 2d 340, 1995 La. LEXIS 1569 (La. June 16, 1995), overruled by State v. Foster, 962 So. 2d 1214, 2007 La. App. LEXIS 1528 (La.App. 2 Cir. 2007).

La. Code Crim. Proc. Ann. art. 881.2(B) provides that if the sentence imposed was not in conformity with the mandatory requirements of the statute under which the defendant was convicted, and if the state objected at the time the sentence was imposed, the state’s objection is sufficient to preserve the issue for review. State v. Bagneris, 633 So. 2d 835, 1994 La. App. LEXIS 417 (Feb. 25, 1994).

Sentence of six years at hard labor imposed by a trial court after defendant pled guilty to a charge of manslaughter in return for a sentence cap of eight years was set aside where the trial court erred in stating that the sentencing guidelines required mandatory imprisonment. State v. Hodge, 632 So. 2d 903, 1994 La. App. LEXIS 352 (Feb. 23, 1994).

Having timely filed a motion for reconsideration of his sentence under La. Code Crim. Proc. Ann. art. 881.1, defendant was entitled to review of the sentence imposed under La. Code Crim. Proc. Ann. art. 881.2. State v. Heredia, 631 So. 2d 68, 1994 La. App. LEXIS 43 (Jan. 19, 1994).

Pursuant to La. Code Crim. Proc. Ann. art. 881.2(A)(2), where a defendant, prosecutor and district court agreed in the record to a plea bargain with a sentencing cap of five years at hard labor, the defendant could not appeal the sentence as excessive when he received a sentence of five years. State v. Carr, 622 So. 2d 1212, 1993 La. App. LEXIS 2715 (Aug. 18, 1993).

Where the State, the defendant and the trial court all agreed to a 30-year sentencing “cap” or ceiling on the defendant’s sentence and the subsequent sentence was imposed within the limits of this agreement, the defendant could not appeal his sentence pursuant to La. Code Crim. Proc. Ann. art. 881.2(A)(2). State v. Smith, 622 So. 2d 1199, 1993 La. App. LEXIS 2736 (Aug. 18, 1993).

Defendants were precluded from assailing, as excessive, sentences imposed by a trial court that were within the range assented to by defendants as part of their plea bargains. State v. Hawkins, 615 So. 2d 1367, 1993 La. App. LEXIS 1224 (Mar. 31, 1993), writ of certiorari denied by 624 So. 2d 1224, 1993 La. LEXIS 2667 (La. 1993), writ of certiorari denied by 624 So. 2d 1223, 1993 La. LEXIS 2668 (La. 1993).

Louisiana Sentencing Guidelines and La. Code Crim. Proc. Ann. art. 881.2(A)(2) clearly indicated that defendant’s bargained-for sentence limitation or ceiling was not appealable. State v. Brooks, 614 So. 2d 788, 1993 La. App. LEXIS 748 (Feb. 24, 1993), writ of certiorari denied by 619 So. 2d 577, 1993 La. LEXIS 1975 (La. 1993).

•• Consecutive Sentences. — Where defense counsel advised the trial court that he believed the consecutive nature of a sentence was illegal, but no objection was lodged either before the court accepted defendant’s guilty plea or after the sentence was imposed, defendant, therefore, did acquiesce in the plea agreement, specifically the consecutive nature of the sentence, and the court could not disturb it under La. Code Crim. Proc. Ann. art. 881.2(A)(2). State v. Crane, 783 So. 2d 448, 2001 La. App. LEXIS 543 (Mar. 14, 2001).

•• Corrections, Modifications & Reductions. — Under La. Code Crim. Proc. Ann. art. 881.2(A)(2), petitioner could not appeal or seek review of the judgment reinstating his original sentence because the original sentence was imposed in conformity with a plea agreement, which was set forth in the record at the time of the plea. State v. Small, 702 So. 2d 1200, 1997 La. App. LEXIS 2756 (Nov. 19, 1997), writ denied by La. 97-3150, 717 So. 2d 1143, 1998 La. LEXIS 1375 (La. Apr. 9, 1998).

Under La. Code Crim. Proc. Ann. art. 881.2(A)(2), defendant could not appeal his sentence for possession of cocaine with intent to distribute because the sentence was imposed pursuant to a plea agreement set forth in the record at the time of the plea. State v. Cousin, 700 So. 2d 1016, 1997 La. App. LEXIS 2277 (Sept. 23, 1997), writ denied by La. 97-2809, 712 So. 2d 875, 1998 La. LEXIS 693 (La. Mar. 13, 1998).

Sentence may be reviewed for excessiveness even though it is well within statutory guidelines. State v. Fountain, 647 So. 2d 1254, 1994 La. App. LEXIS 3267 (Dec. 15, 1994), writ of certiorari denied by La. 95-0140, 656 So. 2d 1010, 1995 La. LEXIS 1670 (La. June 23, 1995).

••• Time Limitations. — Where defendant filed an amended motion for reconsideration of his sentence, and the trial court modified his term of incarceration pursuant thereto, defendant’s challenge to the new sentence was procedurally barred from review on appeal where defendant failed to file a new motion for reconsideration from the newly imposed sentence which set out the grounds for his objection to that sentence, as required by La. Code Crim. Proc. Ann. art. 881.1 and La. Code Crim. Proc. Ann. art. 881.2(A)(1). State v. Smith, 879 So. 2d 179, 2004 La. App. LEXIS 868 (Apr. 7, 2004).

•• Cruel & Unusual Punishment. — Defendant’s 12-year sentence for two counts of simple possession of cocaine, in violation of La. Rev. Stat. Ann. § 40:967(C), as a multiple offender, was imposed in conformity with a plea agreement that was set forth in the record at the time of the plea; therefore, pursuant to La. Code Crim. Proc. Ann. art. 881.2(A), defendant was precluded from raising a claim of excessiveness on appeal. State v. Stewart, 862 So. 2d 1271, 2003 La. App. LEXIS 3686 (Dec. 30, 2003).

Pursuant to La. Code. Crim. Proc. Ann. art. 881.2, review by an appellate court is limited to the excessiveness of the sentence. State v. Tarver, 846 So. 2d 851, 2003 La. App. LEXIS 651 (Mar. 12, 2003), remanded by La. App. 2002-0973, 2003 La. App. LEXIS 739 (La.App. 3 Cir. Mar. 26, 2003), writ denied by La. 2003-1157, 858 So. 2d 416, 2003 La. LEXIS 3382 (La. Nov. 14, 2003).

Punishment is considered constitutionally excessive if it: (1) makes no measurable contribution to acceptable goals of punishment and hence is nothing more than the purposeful and needless imposition of pain and suffering; or (2) is grossly out of proportion to the severity of the crime. State v. Tarver, 846 So. 2d 851, 2003 La. App. LEXIS 651 (Mar. 12, 2003), remanded by La. App. 2002-0973, 2003 La. App. LEXIS 739 (La.App. 3 Cir. Mar. 26, 2003), writ denied by La. 2003-1157, 858 So. 2d 416, 2003 La. LEXIS 3382 (La. Nov. 14, 2003).

Defendant was properly sentenced to 25 years at hard labor without benefit of parole upon his plea of guilty of first-degree attempted murder where the trial court and the parties agreed to the sentence ceiling and the sentence was imposed within the limits of that agreement; the trial court was not required under La. Code Crim. Proc. Ann. art. 894.1 to articulate reasons for the sentence because the sentence cap was within the agreed-upon range. State v. McLaurin, 743 So. 2d 928, 1999 La. App. LEXIS 2949 (Oct. 27, 1999).

An appeal was available to defendant who agreed to a sentencing cap with a reservation of his right to appeal the sentence as excessive; La. Code Crim. P. Ann. art. 882(A)(1) did not prohibit an appeal where defendant made such a reservation in a plea agreement. State v. Shipp, 754 So. 2d 1068, 1999 La. App. LEXIS 2671 (Sept. 24, 1999).

Review of defendant’s open-ended plea was required, pursuant to La. Code Crim. Proc. Ann. art. 881.2; 40 years at hard labor for manslaughter, under La. Rev. Stat. Ann. § 14:31, was not an excessive punishment, pursuant to La. Const. art. I, § 20, where the sentence was within the prescribed range, and defendant beat the victim with a baseball bat and then shot him. State v. Pickens, 741 So. 2d 696, 1999 La. App. LEXIS 1254 (Apr. 28, 1999), writ denied by La. 99-1577, 751 So. 2d 232, 1999 La. LEXIS 3104 (La. Nov. 5, 1999), writ denied by La. 2001-2178, 813 So. 2d 1081, 2002 La. LEXIS 1353 (La. Apr. 19, 2002).

•• Guidelines

••• General Overview. — Where defendant pled guilty to armed robbery and possession with intent to distribute a controlled substance, trial court did not abuse its considerable discretion when it deviated from the sentencing guidelines and sentenced defendant to 40 years hard labor. State v. Charles, 827 So. 2d 553, 2002 La. App. LEXIS 2979 (Oct. 2, 2002), writ denied by La. 2002-2707, 840 So. 2d 569, 2003 La. LEXIS 894 (La. Mar. 28, 2003).

Sentence may be reviewed for excessiveness even though it is well within statutory guidelines. State v. Fountain, 647 So. 2d 1254, 1994 La. App. LEXIS 3267 (Dec. 15, 1994), writ of certiorari denied by La. 95-0140, 656 So. 2d 1010, 1995 La. LEXIS 1670 (La. June 23, 1995).

••• Adjustments & Enhancements

•••• General Overview. — Although defendant pleaded guilty pursuant to a plea agreement, this did not preclude appellate review of defendant’s sentence. The State’s written notice to defendant, provided on the day of sentencing, that it intended to seek a sentencing enhancement for the use of a firearm was adequate; when defendant agreed to plead guilty to manslaughter, he was told that State would pursue the sentencing enhancement provision. State v. Curtis, 880 So. 2d 112, 2004 La. App. LEXIS 1902 (Aug. 4, 2004), writ denied by La. 2004-2277, 893 So. 2d 71, 2005 La. LEXIS 293 (La. Jan. 28, 2005).

•••• Criminal History

••••• Prior Felonies. — Where defendant pled guilty to a charge of being in possession of stolen things valued at over $500, there was a valid admission to the multiple bill where the trial court advised defendant of the allegations contained in the bill of information, the right to be tried as to the truth thereof, and the right to remain silent, and defendant understood those rights and the 20-year enhanced sentence was not excessive where it was imposed in conformity with a plea agreement which was set forth in the record at the time of the plea; thus, defendant was precluded from raising a claim of excessiveness on appeal. State v. Dixon, 858 So. 2d 16, 2003 La. App. LEXIS 2472 (Sept. 16, 2003), writ denied by La. 2004-1567, 899 So. 2d 566, 2005 La. LEXIS 1320 (La. Apr. 22, 2005).

When defendant stipulated to the habitual offender bill of information, defendant signed and initialed a form entitled WAIVER OF RIGHTS-PLEA OF GUILTY MULTIPLE OFFENDER — La. Rev. Stat. Ann. § 15:529.1, which provided the sentencing range defendant faced, and specified the sentence defendant would receive if defendant “pled guilty,” thus, defendant was precluded from challenging the habitual offender sentence. State v. Rogers, 850 So. 2d 838, 2003 La. App. LEXIS 1803 (June 19, 2003), writ denied by La. 2003-2137, 865 So. 2d 73, 2004 La. LEXIS 298 (La. Jan. 30, 2004).

Because defendant admitted to being a third felony habitual offender, under La. Code Crim. Proc. Ann. art. 881.2(A)(2), defendant was not entitled to review of sentence for first-degree robbery conviction. State v. Johnson, 768 So. 2d 234, 2000 La. App. LEXIS 2571 (Sept. 22, 2000).

••••• Three Strikes. — Under La. Code Crim. Proc. Ann. art. 881.2A(2), which applies to admissions to multiple offender bills, defendant could not appeal his sentence because the sentence conformed to the plea agreement defendant made when he admitted the multiple offender bill. State v. Wilson, 789 So. 2d 766, 2001 La. App. LEXIS 1705 (June 27, 2001).

•• Imposition

••• General Overview. — Defendant was properly sentenced to 25 years at hard labor without benefit of parole upon his plea of guilty of first-degree attempted murder where the trial court and the parties agreed to the sentence ceiling and the sentence was imposed within the limits of that agreement; the trial court was not required under La. Code Crim. Proc. Ann. art. 894.1 to articulate reasons for the sentence because the sentence cap was within the agreed-upon range. State v. McLaurin, 743 So. 2d 928, 1999 La. App. LEXIS 2949 (Oct. 27, 1999).

••• Factors. — Prosecution was unable to overturn suspended sentence for attempted possession of firearm because prosecutor did not object to sentence at time it was imposed, nor did he timely file motion to reconsider as required by La. Code Crim. Proc. Ann. art. 881.2; thus, issue was waived for appeal purposes. State v. Mark, 732 So. 2d 110, 1999 La. App. LEXIS 754 (Mar. 24, 1999).

Notwithstanding La. Code Crim.Proc. art. 881.2(A)(2), a defendant who pleaded guilty to aggravated burglary without a sentencing agreement could obtain review of the sentence imposed as excessive, and the case was remanded for resentencing where the trial court failed to consider the factors of the defendant’s mental condition, including positive signs of paranoia, auditory hallucinations, and psychotic symptoms. State v. Underwood, 724 So. 2d 859, 1998 La. App. LEXIS 3716 (Dec. 23, 1998).

Defendant’s conviction and sentence were proper when he entered into a plea agreement for a lesser charge and the trial court considered defendant’s age, background, and prior record before his sentence of hard labor was imposed. State v. Raymond, 708 So. 2d 1156, 1998 La. App. LEXIS 327 (Feb. 20, 1998).

Under La. Code Crim. Proc. Ann. art. 881.2(B), the state was not permitted to appeal a sentence on the ground that the trial judge erred in failing to consider the sentencing guidelines or to state for the record the reasons, including mitigating or aggravating circumstances, for the sentences. State v. Bernard, 649 So. 2d 1145, 1995 La. App. LEXIS 127 (Feb. 1, 1995).

•• Multiple Convictions. — When defendant stipulated to the habitual offender bill of information, defendant signed and initialed a form entitled WAIVER OF RIGHTS-PLEA OF GUILTY MULTIPLE OFFENDER — La. Rev. Stat. Ann. § 15:529.1, which provided the sentencing range defendant faced, and specified the sentence defendant would receive if defendant “pled guilty,” thus, defendant was precluded from challenging the habitual offender sentence. State v. Rogers, 850 So. 2d 838, 2003 La. App. LEXIS 1803 (June 19, 2003), writ denied by La. 2003-2137, 865 So. 2d 73, 2004 La. LEXIS 298 (La. Jan. 30, 2004).

Certified copy of federal prison records and the testimony of a police officer identifying fingerprints as defendants’s as the sole proof of a courts-martial conviction did not meet the requirements of former La. Rev. Stat. Ann. § 15:529.1F (now La. Code Crim. Proc. Ann. art. 881.2) to subject defendant to punishment as a multiple offender. State v. Bullock, 311 So. 2d 242, 1975 La. LEXIS 5115 (Mar. 31, 1975).

•• Plea Agreements. — In a burglary case where defendant was sentenced as a multiple offender pursuant to a plea agreement, because defendant received the same sentence which was imposed in conformity with a plea agreement which was set forth in the record at the time of the plea, he was barred from challenging the excessiveness of his sentence on appeal. State v. Robinson, 904 So. 2d 10, 2005 La. App. LEXIS 1082 (Apr. 26, 2005).

Defendant could not appeal his 15-year sentence for conspiracy to distribute cocaine because it was within the range of 5-15 years agreed upon in a plea bargain by the defense, State, and trial court. State v. West, 865 So. 2d 326, 2004 La. App. LEXIS 122 (Feb. 4, 2004).

Defendant’s 12-year sentence for two counts of simple possession of cocaine, in violation of La. Rev. Stat. Ann. § 40:967(C), as a multiple offender, was imposed in conformity with a plea agreement that was set forth in the record at the time of the plea; therefore, pursuant to La. Code Crim. Proc. Ann. art. 881.2(A), defendant was precluded from raising a claim of excessiveness on appeal. State v. Stewart, 862 So. 2d 1271, 2003 La. App. LEXIS 3686 (Dec. 30, 2003).

Before defendant pled guilty, the trial judge explained that defendant’s sentence for attempted distribution of heroin was without benefit of probation, parole, or suspension of sentence, to which defendant acknowledged defendant’s understanding; defendant was then sentenced consistent with the plea agreement to 22 and a half years without the benefit of parole and pursuant to La. Code Crim. Proc. Ann. art. 881.2(A)(2), defendant could not seek review of the sentences to which defendant agreed at the time of the plea. State v. Heredia, 847 So. 2d 17, 2003 La. App. LEXIS 1214 (Apr. 29, 2003), writ denied by La. 2003-1506, 860 So. 2d 1151, 2003 La. LEXIS 3627 (La. Dec. 12, 2003).

Defendant could not appeal his sentence, except to challenge its excessiveness, where the sentence was imposed in conformity with a plea agreement that was set forth in the record at the time of the plea. State v. Martin, 839 So. 2d 256, 2003 La. App. LEXIS 78 (Jan. 28, 2003).

Defendant’s sentence of seven years at hard labor, imposed upon his plea of guilty of cruelty to a juvenile, was not excessive or in abuse of the trial court’s discretion; the sentence was imposed within the range agreed upon by defendant and the State in their plea agreement. State v. Moore, 743 So. 2d 877, 1999 La. App. LEXIS 2948 (Oct. 27, 1999), writ denied by La. 2001-0650, 800 So. 2d 872, 2001 La. LEXIS 3708 (La. Nov. 2, 2001).

Defendant was properly sentenced to 25 years at hard labor without benefit of parole upon his plea of guilty of first-degree attempted murder where the trial court and the parties agreed to the sentence ceiling and the sentence was imposed within the limits of that agreement; the trial court was not required under La. Code Crim. Proc. Ann. art. 894.1 to articulate reasons for the sentence because the sentence cap was within the agreed-upon range. State v. McLaurin, 743 So. 2d 928, 1999 La. App. LEXIS 2949 (Oct. 27, 1999).

Imposition of a sentence of seven years hard labor following a guilty plea to cocaine distribution was not excessive where defendant was precluded from seeking appellate review of his sentence under La. Code Crim. Proc. Ann. art. 881.2(A)(2), because the sentence was imposed in conformity with defendant’s plea agreement and did not exceed the agreement’s sentencing cap. State v. Broussard, 719 So. 2d 748, 1998 La. App. LEXIS 2805 (Oct. 7, 1998).

Review of defendant’s sentence was precluded under La. Code Crim. Proc. Ann. art. 881.2(A)(2) where, under plea agreement, defendant’s sentencing exposure was reduced from 60 years to 10 years, the 10-year limit operating as a specific cap, and where defendant was sentenced in conformity with the agreement; the statute barred review of a sentence imposed pursuant to a plea agreement involving both specific sentences and sentence caps. State v. Gobert, 720 So. 2d 732, 1998 La. App. LEXIS 2797 (Oct. 7, 1998).

Defendant was precluded from challenging his sentence on appeal pursuant to La. Code Crim. Proc. Ann. art. 881.2(A)(2) where it was imposed in conformity with a plea agreement. State v. Woods, 713 So. 2d 1231, 1998 La. App. LEXIS 2247 (June 29, 1998), writ denied by La. 98-3041, 741 So. 2d 1281, 1999 La. LEXIS 917 (La. Apr. 1, 1999).

Defendant’s conviction and sentence were proper when he entered into a plea agreement for a lesser charge and the trial court considered defendant’s age, background, and prior record before his sentence of hard labor was imposed. State v. Raymond, 708 So. 2d 1156, 1998 La. App. LEXIS 327 (Feb. 20, 1998).

Defendant was not barred from appealing her sentence by La. Code Crim. Proc. Ann. art. 881.2(2) because she did not agree to a specific sentence in her plea agreement. State v. Blanchard, 702 So. 2d 1162, 1997 La. App. LEXIS 2611 (Oct. 29, 1997).

Pursuant to La. Code Crim. Proc. Ann. art. 881.2(A)(2), defendant could not appeal or seek review of a sentence imposed in conformity with a plea agreement, even where the plea agreement included a sentencing cap. State v. Cristmann, 692 So. 2d 1155, 1997 La. App. LEXIS 542 (Mar. 12, 1997), writ of certiorari denied by La. 97-0951, 701 So. 2d 196, 1997 La. LEXIS 2980 (La. Oct. 3, 1997).

Defendant’s sentences for simple burglary convictions were proper where he voluntarily entered into a plea agreement assuring that concurrent sentences would be imposed, thereby placing a cap on the possible sentence. State v. Martin, 688 So. 2d 1259, 1997 La. App. LEXIS 121 (Feb. 5, 1997).

Sentence imposed by the trial court was not reviewable by the appellate court because it was agreed to as part of a plea bargain. State v. Parker, 656 So. 2d 716, 1995 La. App. LEXIS 1251 (May 10, 1995).

Where defendant pled guilty to distribution of cocaine and was sentenced to five years’ confinement at hard labor, he could not appeal the sentence under La. Code Crim. Proc. Ann. art. 881.2A(2) on the ground that the sentence imposed conformed to the plea agreement. State v. Craft, 648 So. 2d 958, 1994 La. App. LEXIS 3550 (Dec. 14, 1994).

Defendant’s plea to manslaughter, made with the understanding that he could appeal the bargained-for sentence, was contrary to La. Code Crim. Proc. Ann. art. 881.2(A)(2); because the plea agreement, if enforced, would have produced a result prohibited by law and would have violated a rule of public order, it was absolutely null under La. Civ. Code Ann. art. 2030. State v. Rice, 648 So. 2d 426, 1994 La. App. LEXIS 3212 (Dec. 7, 1994), writ of certiorari denied by La. 95-0431, 655 So. 2d 340, 1995 La. LEXIS 1569 (La. June 16, 1995), overruled by State v. Foster, 962 So. 2d 1214, 2007 La. App. LEXIS 1528 (La.App. 2 Cir. 2007).

Sentence of six years at hard labor imposed by a trial court after defendant pled guilty to a charge of manslaughter in return for a sentence cap of eight years was set aside where the trial court erred in stating that the sentencing guidelines required mandatory imprisonment. State v. Hodge, 632 So. 2d 903, 1994 La. App. LEXIS 352 (Feb. 23, 1994).

Defendants were precluded from assailing, as excessive, sentences imposed by a trial court that were within the range assented to by defendants as part of their plea bargains. State v. Hawkins, 615 So. 2d 1367, 1993 La. App. LEXIS 1224 (Mar. 31, 1993), writ of certiorari denied by 624 So. 2d 1224, 1993 La. LEXIS 2667 (La. 1993), writ of certiorari denied by 624 So. 2d 1223, 1993 La. LEXIS 2668 (La. 1993).

•• Ranges. — Where defendant pleaded guilty to attempted second degree murder and was sentenced to 20 years at hard labor, he could not appeal his sentence as excessive pursuant to La. Code Crim. Proc. Ann. art. 881.2(A)(2), because his sentence was within the statutory range. State v. Willis, 868 So. 2d 237, 2004 La. App. LEXIS 405 (Mar. 3, 2004).

Where defendant pleaded guilty pursuant to a plea bargain for simple escape, the trial court properly imposed a sentence of two years at hard labor and denied defendant’s motion for review and correction of an illegal sentence; because the sentence imposed was within the statutory range, it could not be appealed as excessive, and there was no need for the trial judge to give reasons for the sentence as required by La. Code Crim. Proc. Ann. art. 894.1. State v. White, 867 So. 2d 981, 2004 La. App. LEXIS 407 (Mar. 3, 2004).

• Postconviction Proceedings

•• Motions to Set Aside Sentence. — Although a trial court committed errors patent by failing to impose a fine as required by La. Rev. Stat. Ann. § 40:967(F)(1)(a), and, additionally, upon resentencing defendant as a multiple offender, the trial court failed to state that defendant would not be eligible for parole, probation, or suspension of sentence prior to serving the minimum sentence as was required by La. Rev. Stat. Ann. § 40:967(G), because the State did not object at the time of sentencing, did not file a timely motion to reconsider the sentences, and did not appeal; therefore, under the provisions of La. Code Crim. Proc. Ann. arts. 881.1, 881.2(B)(2), and 882, a Court of Appeal of Louisiana was prohibited from reviewing the issue of an illegally lenient sentence. State v. Pollard, 640 So. 2d 882, 1994 La. App. LEXIS 2094 (July 14, 1994).

La. Code Crim. Proc. Ann. art. 881.2(B) provides that if the sentence imposed was not in conformity with the mandatory requirements of the statute under which the defendant was convicted, and if the state objected at the time the sentence was imposed, the state’s objection is sufficient to preserve the issue for review. State v. Bagneris, 633 So. 2d 835, 1994 La. App. LEXIS 417 (Feb. 25, 1994).

•• Parole. — Before defendant pled guilty, the trial judge explained that defendant’s sentence for attempted distribution of heroin was without benefit of probation, parole, or suspension of sentence, to which defendant acknowledged defendant’s understanding; defendant was then sentenced consistent with the plea agreement to 22 and a half years without the benefit of parole and pursuant to La. Code Crim. Proc. Ann. art. 881.2(A)(2), defendant could not seek review of the sentences to which defendant agreed at the time of the plea. State v. Heredia, 847 So. 2d 17, 2003 La. App. LEXIS 1214 (Apr. 29, 2003), writ denied by La. 2003-1506, 860 So. 2d 1151, 2003 La. LEXIS 3627 (La. Dec. 12, 2003).

• Appeals

•• General Overview. — In an action in which a defendant pursuant to a plea agreement entered a plea of guilty to armed robbery and was sentenced to six years hard labor without the benefit of parole, probation or suspension of sentence, pursuant to La. Code Crim. Proc. art. 881.2(A)(2) the defendant could not appeal the sentence which was within the range of the plea agreement. State v. Davis, 731 So. 2d 958, 1999 La. App. LEXIS 843 (Mar. 31, 1999).

•• Reviewability

••• General Overview. — Although a trial court committed errors patent by failing to impose a fine as required by La. Rev. Stat. Ann. § 40:967(F)(1)(a), and, additionally, upon resentencing defendant as a multiple offender, the trial court failed to state that defendant would not be eligible for parole, probation, or suspension of sentence prior to serving the minimum sentence as was required by La. Rev. Stat. Ann. § 40:967(G), because the State did not object at the time of sentencing, did not file a timely motion to reconsider the sentences, and did not appeal; therefore, under the provisions of La. Code Crim. Proc. Ann. arts. 881.1, 881.2(B)(2), and 882, a Court of Appeal of Louisiana was prohibited from reviewing the issue of an illegally lenient sentence. State v. Pollard, 640 So. 2d 882, 1994 La. App. LEXIS 2094 (July 14, 1994).

••• Preservation for Review

•••• General Overview. — Pursuant to La. Code Crim. P. Ann. art. 881.2(A)(2), defendant could not appeal or seek review of his sentence, imposed in conformity with a plea agreement which was set forth in the record at the time of the plea. State v. Fuller, 850 So. 2d 909, 2003 La. App. LEXIS 1857 (June 25, 2003).

Where a sentence imposed for aggravated oral sexual battery was illegally lenient insofar as the trial judge failed to specify that the sentence be served without benefit of parole, probation, or suspension as required by La. Rev. Stat. Ann. § 14:43.C but the State did not preserve its right to appeal the sentence by either filing a motion to reconsider sentence or making a timely objection as required by La. Code Crim. Proc. Ann. arts. 881.2(B), 881.1(D), the appellate court was unable to review the error since it was not preserved in the trial court. State v. Murray, 782 So. 2d 132, 2001 La. App. LEXIS 460 (Feb. 28, 2001), writ denied by La. 2001-1026, 810 So. 2d 1137, 2002 La. LEXIS 653 (La. Feb. 22, 2002), writ denied by La. 2001-1854, 812 So. 2d 650, 2002 La. LEXIS 1031 (La. Mar. 28, 2002), writ denied by La. 2003-0122, 865 So. 2d 716, 2004 La. LEXIS 380 (La. Feb. 6, 2004).

Where defendant alleged in a motion for reconsideration that his sentence was excessive, the assignment of error was preserved for appeal. State v. Hall, 775 So. 2d 52, 2000 La. App. LEXIS 2600 (Oct. 4, 2000).

A defendant who desired to have his sentence modified should have filed a motion to reconsider the sentence in the trial court, asserting the specific ground or grounds on which reconsideration is sought, and should have appealed the sentence only on those grounds in accordance with La. Code Crim. Proc. Ann. arts. 881.1and 881.2. State v. Frith, 711 So. 2d 388, 1998 La. App. LEXIS 737 (Apr. 8, 1998).

La. Code Crim. Proc. Ann. art. 881.2(B) provides that if the sentence imposed was not in conformity with the mandatory requirements of the statute under which the defendant was convicted, and if the state objected at the time the sentence was imposed, the state’s objection is sufficient to preserve the issue for review. State v. Bagneris, 633 So. 2d 835, 1994 La. App. LEXIS 417 (Feb. 25, 1994).

•• Right to Appeal

••• Defendants. — When defendant stipulated to the habitual offender bill of information, defendant signed and initialed a form entitled WAIVER OF RIGHTS-PLEA OF GUILTY MULTIPLE OFFENDER — La. Rev. Stat. Ann. § 15:529.1, which provided the sentencing range defendant faced, and specified the sentence defendant would receive if defendant “pled guilty,” thus, defendant was precluded from challenging the habitual offender sentence. State v. Rogers, 850 So. 2d 838, 2003 La. App. LEXIS 1803 (June 19, 2003), writ denied by La. 2003-2137, 865 So. 2d 73, 2004 La. LEXIS 298 (La. Jan. 30, 2004).

Defendant received a 20-year sentence in conformity with the plea agreement, and therefore, was precluded from seeking appellate review of his sentence. State v. Miller, 836 So. 2d 614, 2002 La. App. LEXIS 4061 (Dec. 30, 2002), writ denied by La. 2003-0200, 855 So. 2d 326, 2003 La. LEXIS 2911 (La. Oct. 10, 2003), writ denied by La. 2003-0503, 855 So. 2d 329, 2003 La. LEXIS 2925 (La. Oct. 10, 2003).

The State, defendant, and the trial court agreed defendant would receive an eight-year sentence. The appellate court held that an agreed sentence was not subject to appellate review. Pursuant to La. Code Crim. Proc. Ann. art. 881.2, an agreed sentence is not subject to appellate review. State v. Rutledge, 792 So. 2d 31, 2001 La. App. LEXIS 1604 (June 20, 2001).

Where the duration of defendant’s concurrent sentences for aggravated battery and possession of cocaine were within the limits of his plea agreement, they were, therefore, not subject to appeal. State v. Garza, 756 So. 2d 567, 2000 La. App. LEXIS 300 (Mar. 1, 2000).

Where defendant was not told that he was waiving his right to appeal by pleading guilty to a reduced charge, and where he did not specifically waive his right to appeal his sentence, he could not be prohibited from exercising that right, as the State claimed by referencing La. Code Crim. Proc. Ann. art. 881.2. State v. Pickens, 741 So. 2d 696, 1999 La. App. LEXIS 1254 (Apr. 28, 1999), writ denied by La. 99-1577, 751 So. 2d 232, 1999 La. LEXIS 3104 (La. Nov. 5, 1999), writ denied by La. 2001-2178, 813 So. 2d 1081, 2002 La. LEXIS 1353 (La. Apr. 19, 2002).

Review of defendant’s open-ended plea was required, pursuant to La. Code Crim. Proc. Ann. art. 881.2; 40 years at hard labor for manslaughter, under La. Rev. Stat. Ann. § 14:31, was not an excessive punishment, pursuant to La. Const. art. I, § 20, where the sentence was within the prescribed range, and defendant beat the victim with a baseball bat and then shot him. State v. Pickens, 741 So. 2d 696, 1999 La. App. LEXIS 1254 (Apr. 28, 1999), writ denied by La. 99-1577, 751 So. 2d 232, 1999 La. LEXIS 3104 (La. Nov. 5, 1999), writ denied by La. 2001-2178, 813 So. 2d 1081, 2002 La. LEXIS 1353 (La. Apr. 19, 2002).

La. Code Crim. Proc. Ann. art. 881.2A(2), which provides that defendant cannot appeal or seek review of a sentence imposed in conformity with a plea agreement that was not set forth in the record at the time of the plea, applies to plea agreements involving both specific sentences and sentencing caps. State v. Pickens, 741 So. 2d 696, 1999 La. App. LEXIS 1254 (Apr. 28, 1999), writ denied by La. 99-1577, 751 So. 2d 232, 1999 La. LEXIS 3104 (La. Nov. 5, 1999), writ denied by La. 2001-2178, 813 So. 2d 1081, 2002 La. LEXIS 1353 (La. Apr. 19, 2002).

Imposition of a sentence of seven years hard labor following a guilty plea to cocaine distribution was not excessive where defendant was precluded from seeking appellate review of his sentence under La. Code Crim. Proc. Ann. art. 881.2(A)(2), because the sentence was imposed in conformity with defendant’s plea agreement and did not exceed the agreement’s sentencing cap. State v. Broussard, 719 So. 2d 748, 1998 La. App. LEXIS 2805 (Oct. 7, 1998).

Under La. Code Crim. Proc. Ann. art. 881.2(A)(2), petitioner could not appeal or seek review of the judgment reinstating his original sentence because the original sentence was imposed in conformity with a plea agreement, which was set forth in the record at the time of the plea. State v. Small, 702 So. 2d 1200, 1997 La. App. LEXIS 2756 (Nov. 19, 1997), writ denied by La. 97-3150, 717 So. 2d 1143, 1998 La. LEXIS 1375 (La. Apr. 9, 1998).

•• Standards of Review

••• General Overview. — Pursuant to La. Code. Crim. Proc. Ann. art. 881.2, review by an appellate court is limited to the excessiveness of the sentence. State v. Tarver, 846 So. 2d 851, 2003 La. App. LEXIS 651 (Mar. 12, 2003), remanded by La. App. 2002-0973, 2003 La. App. LEXIS 739 (La.App. 3 Cir. Mar. 26, 2003), writ denied by La. 2003-1157, 858 So. 2d 416, 2003 La. LEXIS 3382 (La. Nov. 14, 2003).

••• Abuse of Discretion

•••• General Overview. — Trial judge is in the best position to consider the aggravating and mitigating circumstances of a particular case, and therefore, is given broad discretion in sentencing. State v. Tarver, 846 So. 2d 851, 2003 La. App. LEXIS 651 (Mar. 12, 2003), remanded by La. App. 2002-0973, 2003 La. App. LEXIS 739 (La.App. 3 Cir. Mar. 26, 2003), writ denied by La. 2003-1157, 858 So. 2d 416, 2003 La. LEXIS 3382 (La. Nov. 14, 2003).

••• Plain Error

•••• General Overview. — Although a trial court committed errors patent by failing to impose a fine as required by La. Rev. Stat. Ann. § 40:967(F)(1)(a), and, additionally, upon resentencing defendant as a multiple offender, the trial court failed to state that defendant would not be eligible for parole, probation, or suspension of sentence prior to serving the minimum sentence as was required by La. Rev. Stat. Ann. § 40:967(G), because the State did not object at the time of sentencing, did not file a timely motion to reconsider the sentences, and did not appeal; therefore, under the provisions of La. Code Crim. Proc. Ann. arts. 881.1, 881.2(B)(2), and 882, a Court of Appeal of Louisiana was prohibited from reviewing the issue of an illegally lenient sentence. State v. Pollard, 640 So. 2d 882, 1994 La. App. LEXIS 2094 (July 14, 1994).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Board of Parole has no authority to refuse to consider for parole an inmate whose sentence was illegally imposed, due to the court’s failure to sentence the inmate without benefits as required by statute., OPINION No. 93-37, La. Atty. Gen. Op. No. 1993-37; 1993 La. AG LEXIS 119.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Recent Development: State v. Young: The Louisiana Supreme Court Resolves a Split in the Circuits on the Issue of Appellate Review of Sentences Imposed Under Plea Agreements. 71 Tul. L. Rev. 1609 (May, 1997).

Art. 881.3. Record on review of sentence.

In reviewing a sentence the appellate court may consider the record of the case which shall include any evidence or relevant information introduced at preliminary hearings, hearings on motions, arraignments, or sentencing proceedings, and any relevant information included in a presentence investigation report filed into the record at sentencing. In order to preserve confidentiality, in appropriate cases, the court may order that the presentence report, or any portion thereof, be held under seal. (Acts 1991, No. 38, § 1.)

Editor’s Notes. — See Acts 1991, No. 38, § 3, for special effective date.

Art. 881.4. Action by appellate court.

A. If the appellate court finds that a sentence must be set aside on any ground, the court shall remand for resentence by the trial court. The appellate court may give direction to the trial court concerning the proper sentence to impose.

B. In the interest of justice, the appellate court may remand the case for resentencing before a judge other than the judge who imposed the initial sentence.

C. If necessary to an appropriate disposition of a motion to reconsider sentence, the appellate court may remand the case to the trial court with instructions to supplement the record or to hold an evidentiary hearing.

D. The appellate court shall not set aside a sentence for excessiveness if the record supports the sentence imposed. (Acts 1991, No. 38, § 1; Acts 1995, No. 942, § 1.)

Editor’s Notes. — See Acts 1991, No. 38, § 3, for special effective date.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Criminal Process

•••• Cruel & Unusual Punishment. — Defendant’s 25-year prison sentence for being a principal to armed robbery did not violate La. Code Crim. Proc. Ann. art. 881.4(D) by being grossly disproportionate to the crime; sentence was actually below the range approved by the Louisiana Supreme Court for first offenders who committed armed robbery. State v. Alexander, 871 So. 2d 483, 2004 La. App. LEXIS 688 (Mar. 30, 2004).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Robbery

•••• General Overview. — Where a defendant convicted of two counts of armed robbery was sentenced to concurrent sentences of 35 years at hard labor, the appellate court held that the sentences were not constitutionally excessive. State v. Hartwell, 866 So. 2d 899, 2004 La. App. LEXIS 53 (Jan. 27, 2004), writ denied by La. 2004-0448, 876 So. 2d 832, 2004 La. LEXIS 2217 (La. June 25, 2004).

Where cashier, and two witnesses all testified to the armed robber’s race, physical description, and clothing, and co-defendant’s testimony was corroborated by the testimony and video surveillance photographs, the evidence was sufficient to sustain defendant’s conviction, and defendant’s sentence of 100 years as a second felony offender, without benefit of parole, probation or suspension of sentence, was not excessive, especially in light of the fact that defendant actually had six prior armed robberies in 1997, and fired upon the two witnesses who briefly pursued defendant’s vehicle. State v. Turner, 850 So. 2d 811, 2003 La. App. LEXIS 1804 (June 19, 2003), writ denied by La. 2003-2170, 865 So. 2d 74, 2004 La. LEXIS 303 (La. Jan. 30, 2004).

•• Homicide

••• General Overview. — Individual’s conviction for vehicular homicide in violation of La. Rev. Stat. Ann. § 14:32.1(A)(1) was remanded pursuant to La. Code Crim. Proc. Ann. art. 881.4C with instructions to supplement record or hold evidentiary hearing to appropriate disposition of the individual’s motion to reconsider sentence because a discrepancy existed between trial transcript and minutes. State v. Jackson, 742 So. 2d 689, 1999 La. App. LEXIS 2388 (Aug. 31, 1999).

•• Property Crimes

••• Larceny & Theft

•••• General Overview. — On review of defendant’s one-year criminal sentence imposed following her conviction for attempted theft of goods, the court of appeals held that her sentence was not constitutionally excessive. State v. Behre, 864 So. 2d 668, 2003 La. App. LEXIS 3374 (Dec. 9, 2003).

•• Sex Crimes

••• Sexual Assault

•••• General Overview. — Sentence imposed on defendant for aggravated crimes against nature, molestation of a juvenile, and aggravated incest was not excessive, especially in light of the duration of the abuse, the fact that he blamed the victim, and his lack of remorse. State v. Evans, 702 So. 2d 1148, 1997 La. App. LEXIS 2597 (Oct. 29, 1997), writ denied by La. 97-2979, 717 So. 2d 231, 1998 La. LEXIS 1500 (La. Apr. 3, 1998).

• Trials

•• Judicial Discretion. — While trial courts have great discretion in sentencing within the statutory limits, the reviewing court shall not set aside a sentence for excessiveness if the record supports the sentence imposed; generally, a reviewing court must determine whether the trial judge adequately complied with the sentencing guidelines and whether the sentence is warranted in light of the particular circumstances of the case, if there is adequate compliance with La. Code Crim. Proc. Ann. art. 894.1, and whether the sentence imposed is too severe in light of the particular defendant and the circumstances of his case, keeping in mind that maximum sentences should be reserved for the most egregious violators of the offense so charged. State v. Marshall, 843 So. 2d 469, 2003 La. App. LEXIS 726 (Mar. 19, 2003), writ of certiorari denied by La. 2003-1087, 855 So. 2d 760, 2003 La. LEXIS 3038 (La. Oct. 17, 2003), writ of certiorari denied by La. 2003-1101, 855 So. 2d 760, 2003 La. LEXIS 3039 (La. Oct. 17, 2003), writ denied by La. 2003-1280, 872 So. 2d 506, 2004 La. LEXIS 1703 (La. May 14, 2004).

• Sentencing

•• Appeals

••• General Overview. — Where trial court did not specifically rule on defendant’s motion to reconsider his sentence, the matter was remanded to the trial court for supplementation of the record with a ruling on defendant’s motion. State v. Brooks, 873 So. 2d 815, 2004 La. App. LEXIS 1036 (Apr. 27, 2004), remanded by La. App. 04-779, 889 So. 2d 1064, 2004 La. App. LEXIS 2903 (La.App. 5 Cir. Nov. 30, 2004).

Defendant’s argument that his sentence of four years at hard labor, suspended, with placement of four years active probation and one year inactive probation, was excessive for his conviction of second-degree battery, La. Rev. Stat. Ann. § 14:34.1, was overruled, because the trial court considered the crime in light of La. Code Crim. Proc. Ann. art. 894.1, the trial court noted that defendant had a history of getting “a little out of control,” the trial court was concerned about defendant’s involvement with marijuana, alcohol and driving under the influence, and concerned about defendant’s lack of remorse and believed that the conduct was likely to recur; the trial court was also particularly concerned about the victim receiving restitution for his economic losses, and the trial court attempted to fashion a sentence particularly suited to defendant and the case. State v. Landry, 871 So. 2d 1235, 2004 La. App. LEXIS 793 (Mar. 31, 2004).

Defendant’s sentence after being convicted of theft in the amount of more than $500 was proper where it was not excessive in violation of La. Code Crim. Proc. Ann. art. 881.4(D), the sentence was near the lower end of the statutory range under La. Rev. Stat. Ann. § 14:67(B)(1), and the sentence was further supported by the record. State v. Jefferson, 866 So. 2d 931, 2004 La. App. LEXIS 49 (Jan. 27, 2004), writ denied by La. 2004-0727, 882 So. 2d 1166, 2004 La. LEXIS 2862 (La. Sept. 24, 2004).

Where a defendant convicted of two counts of armed robbery was sentenced to concurrent sentences of 35 years at hard labor, the appellate court held that the sentences were not constitutionally excessive. State v. Hartwell, 866 So. 2d 899, 2004 La. App. LEXIS 53 (Jan. 27, 2004), writ denied by La. 2004-0448, 876 So. 2d 832, 2004 La. LEXIS 2217 (La. June 25, 2004).

On review of defendant’s one-year criminal sentence imposed following her conviction for attempted theft of goods, the court of appeals held that her sentence was not constitutionally excessive. State v. Behre, 864 So. 2d 668, 2003 La. App. LEXIS 3374 (Dec. 9, 2003).

Factors an appellate court may consider in reviewing the sentencing judge’s discretion are: (1) the nature of the crime, (2) the nature and background of the offender, and (3) the sentence imposed for similar crimes by the same court and other courts. State v. Behre, 864 So. 2d 668, 2003 La. App. LEXIS 3374 (Dec. 9, 2003).

As a second felony offender, the underlying offense of possession of hydrocodone was punishable by a term of imprisonment of not more than five years pursuant to La. Rev. Stat. Ann. § 40:967(C)(2), and thus, the sentencing range in this case was between two and one-half years to 10 years of imprisonment; defendant’s sentence of seven years was not excessive in violation of La. Const. art. I, § 20 and the court was not permitted, pursuant to La. Code Crim. Proc. Ann. art. 881.4(D), to set the sentence aside where it was supported by the evidence and the trial court was permitted to consider defendant’s prior criminal history. State v. Cowart, 862 So. 2d 225, 2003 La. App. LEXIS 3279 (Nov. 25, 2003).

Trial court’s sentence of 30 years for defendant’s conviction of possession of cocaine in excess of 400 grams in violation of La. Rev. Stat. Ann. § 40:967(F) was not constitutionally excessive in violation of La. Const. art. I, § 20 where (1) under La. Rev. Stat. Ann. § 40:967(F)(1)(c) and La. Code Civ. Proc. Ann. art. 881.4(D), the sentence was permissible, (2) an amendment to § 40:967(F)(1)(c) had only prospective effect and did not apply to defendant, (3) defendant failed to show that defendant was entitled to a downward deviation from the imposition of the mandatory minimum sentence, and (4) the trial court considered all the factors in La. Code Crim. Proc. Ann. art. 894.1. State v. Brown, 861 So. 2d 644, 2003 La. App. LEXIS 3143 (Nov. 12, 2003), writ of certiorari denied by La. 2003-3407, 869 So. 2d 875, 2004 La. LEXIS 1158 (La. Apr. 2, 2004), writ denied by La. 2004-0049, 869 So. 2d 877, 2004 La. LEXIS 1065 (La. Apr. 2, 2004).

Defendant’s sentence of six concurrent sentences of life imprisonment following his convictions for three counts of aggravated kidnapping and three counts of aggravated rape was permissible as the sentence was not excessive punishment. State v. Lebreton, 859 So. 2d 785, 2003 La. App. LEXIS 2872 (Oct. 17, 2003), writ of certiorari denied by La. 2003-3176, 871 So. 2d 345, 2004 La. LEXIS 1010 (La. Mar. 26, 2004).

Where, at the sentencing hearing, defendant orally objected to the sentence and orally moved for reconsideration of sentence and neither the transcript nor the commitment reflected that the trial judge ruled on the motion to reconsider sentence, the appellate court remanded the case for a ruling on the motion and supplementation of the record with the results. If the motion was denied or if it had already been ruled on, defendant had to move to re-lodge his appeal within 60 days of the date of the ruling on the motion to reconsider sentence or the date of the appellate opinion, whichever was later. State v. Bolden, 852 So. 2d 1050, 2003 La. App. LEXIS 2225 (July 29, 2003), remanded by La. App. 04-1000, 901 So. 2d 445, 2005 La. App. LEXIS 499 (La.App. 5 Cir. Mar. 1, 2005).

Following disposition of a motion to reconsider sentence, a defendant is authorized to re-lodge his appeal within 60 days of the date of the rulings on his motions, or the date of the appellate opinion, whichever is later. State v. Evans, 844 So. 2d 111, 2003 La. App. LEXIS 646 (Mar. 11, 2003), remanded by 2009 La. App. LEXIS 2226 (La.App. 5 Cir. Dec. 29, 2009).

The court concluded that defendant’s sentence as a third felony offender under La. Rev. Stat. Ann. § 15:529.1 was not excessive in violation of La. Const. art. I, § 20 because defendant failed to rebut the presumption that the mandatory minimum sentence was constitutional; the record supported the sentence imposed, such that the court refused to set the sentence aside pursuant to La. Code Crim. Proc. Ann. art. 881.4. State v. Decay, 833 So. 2d 459, 2002 La. App. LEXIS 3676 (Nov. 26, 2002).

Defendant’s concurrent sentences for molestation of a juvenile in violation of La. Rev. Stat. Ann. § 14:81.2 and indecent behavior with a juvenile in violation of La. Rev. Stat. Ann. § 14:81 were not excessive under La. Const. art. I, § 20, and the court refused to set aside the sentence pursuant to La. Code Crim. Proc. Ann. art. 881.4(D) because the evidence supported the sentences imposed; the sentences were within the sentencing ranges and the trial court took into consideration that defendant was a first-time offender. State v. Breaux, 830 So. 2d 1003, 2002 La. App. LEXIS 3135 (Oct. 16, 2002).

La. Code Crim. Proc. Ann. art. 881.4 allows an appellate court to provide some direction to the trial court regarding the proper sentence to impose. State v. Suire, 827 So. 2d 569, 2002 La. App. LEXIS 2969 (Oct. 2, 2002).

Trial court has great discretion in sentencing within the statutory limits, and pursuant to La. Code Crim. Proc. Ann. art. 881.4(D), a reviewing court shall not set aside a sentence for excessiveness if the record supports the sentence imposed. State v. Pleasant, 772 So. 2d 910, 2000 La. App. LEXIS 2803 (Nov. 8, 2000), writ denied by La. 2000-3349, 799 So. 2d 1159, 2001 La. LEXIS 3932 (La. Oct. 26, 2001).

Under La. Code Crim. Proc. Ann. art. 881.4(D), a trial court did not abuse its discretion by imposing upon defendant a sentence for negligent homicide that exceeded the maximum sentence recommended by sentencing guidelines because, when considered in light of the harm done to the victim and his family, the punishment chosen by the trial court was not so disproportionate as to shock the court’s sense of justice and it did not amount to a needless imposition of pain and suffering. State v. Bowie, 705 So. 2d 1291, 1998 La. App. LEXIS 169 (Feb. 4, 1998).

Sentence imposed on defendant for aggravated crimes against nature, molestation of a juvenile, and aggravated incest was not excessive, especially in light of the duration of the abuse, the fact that he blamed the victim, and his lack of remorse. State v. Evans, 702 So. 2d 1148, 1997 La. App. LEXIS 2597 (Oct. 29, 1997), writ denied by La. 97-2979, 717 So. 2d 231, 1998 La. LEXIS 1500 (La. Apr. 3, 1998).

Where the record on appeal did not include a ruling on defendant’s motion to reconsider a lesser sentence, the case was remanded pursuant to La. Code Crim. Proc. Ann. art. 881.4(C) so that the trial court could supplement the record with a ruling on defendant’s motion. State v. Smith, 683 So. 2d 826, 1996 La. App. LEXIS 2248 (Oct. 1, 1996).

Under La. Code Crim. Proc. Ann. art. 881.4(D), an appellate court shall not set aside a sentence for failure to impose a sentence for excessiveness if the record supports the sentence imposed. State v. Robertson, 671 So. 2d 436, 1995 La. App. LEXIS 2742 (Oct. 6, 1995), writ of certiorari denied by La. 95-2654, 667 So. 2d 527, 1996 La. LEXIS 433 (La. Feb. 9, 1996).

Defendant’s sentence was vacated and remanded for resentencing because the trial court did not comply with La. Code Crim. Proc. Ann. art. 881.4(C) when it failed to state for the record whether it had considered the sentencing guidelines and decided to deviate from the guidelines. State v. Brown, 645 So. 2d 1282, 1994 La. App. LEXIS 3059 (Nov. 17, 1994).

In defendant’s appeal of his sentence pursuant to La. Code Crim. Proc. Ann. arts. 881.4(D), the appellate court would not set aside a sentence on the ground of excessiveness if the record supported the sentence imposed. State v. Williams, 633 So. 2d 309, 1993 La. App. LEXIS 3717 (Nov. 24, 1993).

Departure from the sentencing guidelines to sentence a defendant to 20 years imprisonment would not be set aside, where defendant repeatedly sexually and physically abused his 12-year-old stepdaughter, causing her emotional damage. State v. Orgeron, 620 So. 2d 312, 1993 La. App. LEXIS 1918 (May 12, 1993).

•• Consecutive Sentences. — Where defendant argued that his sentences were excessive as a result of the cumulation of all the charges for trial and that the trial judge erred ordering that he be sentenced to consecutive sentences, considering the findings and recommendations contained in the presentence investigation report, the evidence of defendant’s guilt for the crimes under appellate review, and his status as a sixth felony offender under La. Rev. Stat. Ann. art. 15:529.1A(c)(ii), the trial court did not abuse its discretion in either the length of, or manner in which, the sentences are to be served. State v. Simmons, 848 So. 2d 58, 2003 La. App. LEXIS 2190 (May 14, 2003), writ denied by La. 2003-1718, 872 So. 2d 508, 2004 La. LEXIS 1734 (La. May 14, 2004).

Imposition of the maximum sentences and consecutive sentences for defendant’s convictions for unauthorized entry of an inhabited dwelling, unauthorized use of a motor vehicle, simple burglary, extortion, and three counts of intimidating a witness were not excessive because (1) defendant continued to threaten the complainant’s safety, as was evidenced by defendant’s attempt to hire someone to kill the complainant, and (2) defendant’s behavior towards the complainant was consistent with a long-time pattern of violent behavior. State v. Parent, 836 So. 2d 494, 2002 La. App. LEXIS 4168 (Dec. 30, 2002), writ denied by La. 2005-0234, 916 So. 2d 1046, 2005 La. LEXIS 2624 (La. Dec. 9, 2005).

Defendant was not entitled to have his sentence set aside pursuant to La. Code Crim. Proc. Ann. art. 881.4 because consecutive sentences were not excessive under the circumstances given the serious nature of the crime of armed robbery and the fact that defendant placed the victims in grave danger. State v. Kennedy, 631 So. 2d 1195, 1994 La. App. LEXIS 123 (Jan. 25, 1994).

•• Corrections, Modifications & Reductions. — Absent a manifest abuse of discretion, the sentence imposed by a trial judge should not be set aside as excessive. State v. Fountain, 647 So. 2d 1254, 1994 La. App. LEXIS 3267 (Dec. 15, 1994), writ of certiorari denied by La. 95-0140, 656 So. 2d 1010, 1995 La. LEXIS 1670 (La. June 23, 1995).

••• General Overview. — In the interest of justice, the appellate court may remand a case for resentencing before a judge other than the judge who imposed the original sentence. State v. Soraparu, 688 So. 2d 1320, 1997 La. App. LEXIS 155 (Feb. 5, 1997).

••• Illegal Sentences. — Sentencing errors were not provided for in La. Rev. Stat. Ann. § 15:301.1(A), and they pertained to mandatory sentencing requirements; thus, although defendant’s conviction for attempted possession of heroin was affirmed, the sentence was vacated and the matter was remanded to the trial court for resentencing in accordance with the law, La. Code Crim. Proc. Ann. art. 881.4(A). State v. Davis, 834 So. 2d 1170, 2002 La. App. LEXIS 3910 (Dec. 11, 2002).

•• Cruel & Unusual Punishment. — Defendant’s 25-year prison sentence for being a principal to armed robbery did not violate La. Code Crim. Proc. Ann. art. 881.4(D) by being grossly disproportionate to the crime; sentence was actually below the range approved by the Louisiana Supreme Court for first offenders who committed armed robbery. State v. Alexander, 871 So. 2d 483, 2004 La. App. LEXIS 688 (Mar. 30, 2004).

Defendant’s sentence after being convicted of theft in the amount of more than $500 was proper where it was not excessive in violation of La. Code Crim. Proc. Ann. art. 881.4(D), the sentence was near the lower end of the statutory range under La. Rev. Stat. Ann. § 14:67(B)(1), and the sentence was further supported by the record. State v. Jefferson, 866 So. 2d 931, 2004 La. App. LEXIS 49 (Jan. 27, 2004), writ denied by La. 2004-0727, 882 So. 2d 1166, 2004 La. LEXIS 2862 (La. Sept. 24, 2004).

Where a defendant convicted of two counts of armed robbery was sentenced to concurrent sentences of 35 years at hard labor, the appellate court held that the sentences were not constitutionally excessive. State v. Hartwell, 866 So. 2d 899, 2004 La. App. LEXIS 53 (Jan. 27, 2004), writ denied by La. 2004-0448, 876 So. 2d 832, 2004 La. LEXIS 2217 (La. June 25, 2004).

In a manslaughter case, a sentence of 29 years’ imprisonment at hard labor was within the statutory range, was not constitutionally excessive, and could not be set aside for excessiveness under La. Code Crim. Proc. Ann. art. 881.4(D); the record supported the sentence imposed. State v. Favorite, 862 So. 2d 208, 2003 La. App. LEXIS 3295 (Nov. 25, 2003), writ denied by La. 2003-3529, 870 So. 2d 298, 2004 La. LEXIS 1399 (La. Apr. 23, 2004).

Where cashier, and two witnesses all testified to the armed robber’s race, physical description, and clothing, and co-defendant’s testimony was corroborated by the testimony and video surveillance photographs, the evidence was sufficient to sustain defendant’s conviction, and defendant’s sentence of 100 years as a second felony offender, without benefit of parole, probation or suspension of sentence, was not excessive, especially in light of the fact that defendant actually had six prior armed robberies in 1997, and fired upon the two witnesses who briefly pursued defendant’s vehicle. State v. Turner, 850 So. 2d 811, 2003 La. App. LEXIS 1804 (June 19, 2003), writ denied by La. 2003-2170, 865 So. 2d 74, 2004 La. LEXIS 303 (La. Jan. 30, 2004).

Where defendant argued that his sentences were excessive as a result of the cumulation of all the charges for trial and that the trial judge erred ordering that he be sentenced to consecutive sentences, considering the findings and recommendations contained in the presentence investigation report, the evidence of defendant’s guilt for the crimes under appellate review, and his status as a sixth felony offender under La. Rev. Stat. Ann. art. 15:529.1A(c)(ii), the trial court did not abuse its discretion in either the length of, or manner in which, the sentences are to be served. State v. Simmons, 848 So. 2d 58, 2003 La. App. LEXIS 2190 (May 14, 2003), writ denied by La. 2003-1718, 872 So. 2d 508, 2004 La. LEXIS 1734 (La. May 14, 2004).

A sentence is considered excessive if it is grossly disproportionate to the offense or imposes needless and purposeless pain and suffering; the trial judge is given wide discretion in determining a sentence, and if the record supports the sentence imposed, the court of appeal will not set aside a sentence for excessiveness under La. Code Crim. Proc. Ann. art. 881.4D; factors an appellate court may consider in reviewing the sentencing judge’s discretion are: (1) the nature of the crime, (2) the nature and background of the offender, and (3) the sentences imposed for similar crimes by the same court and other courts. State v. Marshall, 841 So. 2d 881, 2003 La. App. LEXIS 461 (Feb. 25, 2003), writ denied by La. 2003-0909, 854 So. 2d 345, 2003 La. LEXIS 2663 (La. Sept. 26, 2003).

Defendant could not claim ignorance or mistake when he admitted to taking the truck bed cover that belonged to another person, and sentence trial court imposed of 18 months was excessive after defendant pleaded guilty to theft, as the trial court was not aware defendant had just completed chemotherapy and would continue to require medical testing; therefore, the matter was remanded for sentencing. State v. Alvey, 839 So. 2d 395, 2003 La. App. LEXIS 172 (Jan. 29, 2003).

Imposition of the maximum sentences and consecutive sentences for defendant’s convictions for unauthorized entry of an inhabited dwelling, unauthorized use of a motor vehicle, simple burglary, extortion, and three counts of intimidating a witness were not excessive because (1) defendant continued to threaten the complainant’s safety, as was evidenced by defendant’s attempt to hire someone to kill the complainant, and (2) defendant’s behavior towards the complainant was consistent with a long-time pattern of violent behavior. State v. Parent, 836 So. 2d 494, 2002 La. App. LEXIS 4168 (Dec. 30, 2002), writ denied by La. 2005-0234, 916 So. 2d 1046, 2005 La. LEXIS 2624 (La. Dec. 9, 2005).

When viewed in its entirety, the record supported the sentence of ten years imposed and that the entire term was to have been served without benefit of parole, probation, or suspension of sentence. State v. Conner, 833 So. 2d 396, 2002 La. App. LEXIS 3486 (Nov. 13, 2002), writ denied by La. 2002-3064, 842 So. 2d 396, 2003 La. LEXIS 1282 (La. Apr. 25, 2003).

Where the record indicated that defendant brutalized his victims both physically and emotionally during his armed robbery, and the trial judge stated that the crime was one of the most brutal sadistic and vicious crimes that he had seen, there was ample support in the record to impose concurrent sentences of 75 years in prison at hard labor, without benefit of parole, probation or suspension of sentence. State v. Sanborn, 831 So. 2d 320, 2002 La. App. LEXIS 3147 (Oct. 16, 2002), writ denied by La. 2002-3130, 854 So. 2d 346, 2003 La. LEXIS 2642 (La. Sept. 26, 2003), writ denied by 969 So. 2d 623, 2007 La. LEXIS 2827 (La. 2007).

Defendant’s manslaughter and attempted manslaughter sentences were not excessive in light of the facts that he got a gun and waited for one of the victims, with whom he had a fight earlier, knew the victims were unarmed, and shot them both in the back as they attempted to flee. State v. Jones, 814 So. 2d 623, 2002 La. App. LEXIS 1371 (Mar. 20, 2002), writ denied by La. 2002-1111, 829 So. 2d 424, 2002 La. LEXIS 3410 (La. Nov. 15, 2002).

Trial judge was afforded wide discretion pursuant to La. Code Crim. Proc. Ann. art. 881.4(D) in determining defendant’s sentence and the sentence would not be set aside for excessiveness when the record supported the sentence; defendant was convicted of forcible rape and sentenced to the maximum sentence as defendant was found to be the worst kind of offender who told police that he would continue committing that type of offense until he was placed in a situation where no opportunity existed to commit such crimes, that he had previously been convicted of attempted forcible rape, that he vaginally raped the victim twice and attempted anal intercourse, punched her in the face, threatened to kill her and caused her to be raped by a second man, under those facts, the maximum sentence was not excessive. State v. Williams, 786 So. 2d 805, 2001 La. App. LEXIS 803 (Apr. 11, 2001), writ denied by La. 2001-1377, 812 So. 2d 646, 2002 La. LEXIS 1017 (La. Mar. 28, 2002).

Defendant’s fourth felony conviction and sentence as a habitual offender was proper because he failed to show unusual circumstances necessary to rebut the presumption of the constitutionality of his mandatory sentence, notwithstanding that he was in failing health and on dialysis. State v. Windham, 748 So. 2d 1220, 1999 La. App. LEXIS 3335 (Nov. 30, 1999).

In defendant’s conviction on charges of sexual battery, crime against nature, second degree kidnapping, simple robbery, and first degree robbery, defendant’s sentences were not excessive under La. Const. art. I, § 20, and La. Code Crim. Proc. Ann. arts. 881.4(D), and 894.1 where defendant’s sentences were within the statutory ranges for all the convictions and were fully supported by the circumstances of the case. State v. Woodberry, 686 So. 2d 984, 1996 La. App. LEXIS 3146 (Dec. 27, 1996), writ of certiorari denied by La. 97-0277, 695 So. 2d 1351, 1997 La. LEXIS 2008 (La. June 20, 1997).

Where a trial judge had considered the Guidelines and imposed a sentence that was over the statutory minimum, an appellate court was limited to a review of the sentence imposed for constitutional excessiveness. State v. Smith, 639 So. 2d 237, 1994 La. LEXIS 1872 (July 5, 1994).

Defendant was not entitled to have his sentence set aside pursuant to La. Code Crim. Proc. Ann. art. 881.4 because consecutive sentences were not excessive under the circumstances given the serious nature of the crime of armed robbery and the fact that defendant placed the victims in grave danger. State v. Kennedy, 631 So. 2d 1195, 1994 La. App. LEXIS 123 (Jan. 25, 1994).

Pursuant to La. Code Crim. Proc. Ann. arts. 894.1(A), and 881.4(D), considering the reasons for sentencing and the circumstances of the offenses, particularly that defendant engaged in indecent behavior with numerous young male victims over a period of at least two and one-half years, the sentences were amply supported by the record. State v. Payne, 633 So. 2d 701, 1993 La. App. LEXIS 3942 (Dec. 29, 1993), writ of certiorari denied by La. 94-0291, 637 So. 2d 497, 1994 La. LEXIS 1456 (La. June 3, 1994).

Concurrent eight year sentences for defendant’s possession with intent to distribute cocaine and distribution of cocaine were not excessive under La. Code Crim. Proc. Ann. arts., 894.1(A), and 881.4(D), even though defendant had no criminal record, where offenses occurred within four months of each other. State v. Singleton, 625 So. 2d 691, 1993 La. App. LEXIS 3256 (Oct. 15, 1993), writ of certiorari denied by La. 93-2750, 631 So. 2d 1163, 1994 La. LEXIS 115 (La. Jan. 13, 1994).

•• Guidelines

••• General Overview. — Trial judge was afforded wide discretion pursuant to La. Code Crim. Proc. Ann. art. 881.4(D) in determining defendant’s sentence and the sentence would not be set aside for excessiveness when the record supported the sentence; defendant was convicted of forcible rape and sentenced to the maximum sentence as defendant was found to be the worst kind of offender who told police that he would continue committing that type of offense until he was placed in a situation where no opportunity existed to commit such crimes, that he had previously been convicted of attempted forcible rape, that he vaginally raped the victim twice and attempted anal intercourse, punched her in the face, threatened to kill her and caused her to be raped by a second man, under those facts, the maximum sentence was not excessive. State v. Williams, 786 So. 2d 805, 2001 La. App. LEXIS 803 (Apr. 11, 2001), writ denied by La. 2001-1377, 812 So. 2d 646, 2002 La. LEXIS 1017 (La. Mar. 28, 2002).

Consistent with the directive of La. Code Crim. Proc. Ann. art. 881.4, the sentence imposed against defendant was not overturned on appeal as excessive where the sentencing court articulated the basis for the sentence, which was supported by the record; it was a waste of judicial resources to vacate the sentence for failure to consider the Louisiana Sentencing Guidelines that were subsequently repealed. State v. Hilton, 665 So. 2d 124, 1995 La. App. LEXIS 3117 (Nov. 16, 1995).

Where a trial judge had considered the Guidelines and imposed a sentence that was over the statutory minimum, an appellate court was limited to a review of the sentence imposed for constitutional excessiveness. State v. Smith, 639 So. 2d 237, 1994 La. LEXIS 1872 (July 5, 1994).

Departure from the sentencing guidelines to sentence a defendant to 20 years imprisonment would not be set aside, where defendant repeatedly sexually and physically abused his 12-year-old stepdaughter, causing her emotional damage. State v. Orgeron, 620 So. 2d 312, 1993 La. App. LEXIS 1918 (May 12, 1993).

Although trial judge did not strictly comply with sentencing guidelines, as he did not determine the appropriate grid cell for both convictions, his indication of a grid cell demonstrated that he did consider the guidelines, and as long as the trial judge considered the sentencing guidelines and stated this in the record, he had discretion whether or not to comply with them; even though the two-year sentence for simple criminal damage greatly exceeded the sentencing range, because it ran concurrently with the four-year sentence for simple burglary, there was no abuse of discretion. State v. Trahan, 608 So. 2d 679, 1992 La. App. LEXIS 3352 (Nov. 4, 1992).

••• Adjustments & Enhancements

•••• Criminal History

••••• General Overview. — Sentencing judge may consider a defendant’s prior convictions, as well as past criminal behavior that did not result in a conviction. State v. Behre, 864 So. 2d 668, 2003 La. App. LEXIS 3374 (Dec. 9, 2003).

••• Departures

•••• General Overview. — Where the defendant was deliberately cruel to the victim in committing aggravated battery and where the victim suffered severe and permanent injuries, the trial court did not commit manifest error in deviating from the sentencing guidelines and imposing the statutory maximum sentence. State v. Jones, 645 So. 2d 773, 1994 La. App. LEXIS 3012 (Oct. 25, 1994), writ of certiorari denied by La. 94-2826, 650 So. 2d 1175, 1995 La. LEXIS 708 (La. Mar. 10, 1995).

•• Imposition

••• General Overview. — Sentencing errors were not provided for in La. Rev. Stat. Ann. § 15:301.1(A), and they pertained to mandatory sentencing requirements; thus, although defendant’s conviction for attempted possession of heroin was affirmed, the sentence was vacated and the matter was remanded to the trial court for resentencing in accordance with the law, La. Code Crim. Proc. Ann. art. 881.4(A). State v. Davis, 834 So. 2d 1170, 2002 La. App. LEXIS 3910 (Dec. 11, 2002).

Sentence was proper even though the trial court failed to observe the 24-hour delay after denying defendant’s new motion for a new trial, because defendant’s second motion was untimely and failed to comply with La. Code Crim. Proc. Ann. art. 854, and the maximum sentence imposed complied with La. Code Crim. Proc. Ann. art. 881.4(D). State v. Harris, 687 So. 2d 1052, 1996 La. App. LEXIS 3507 (Dec. 30, 1996).

••• Evidence. — Imposition of the maximum sentences and consecutive sentences for defendant’s convictions for unauthorized entry of an inhabited dwelling, unauthorized use of a motor vehicle, simple burglary, extortion, and three counts of intimidating a witness were not excessive because (1) defendant continued to threaten the complainant’s safety, as was evidenced by defendant’s attempt to hire someone to kill the complainant, and (2) defendant’s behavior towards the complainant was consistent with a long-time pattern of violent behavior. State v. Parent, 836 So. 2d 494, 2002 La. App. LEXIS 4168 (Dec. 30, 2002), writ denied by La. 2005-0234, 916 So. 2d 1046, 2005 La. LEXIS 2624 (La. Dec. 9, 2005).

Defendant’s concurrent sentences for molestation of a juvenile in violation of La. Rev. Stat. Ann. § 14:81.2 and indecent behavior with a juvenile in violation of La. Rev. Stat. Ann. § 14:81 were not excessive under La. Const. art. I, § 20, and the court refused to set aside the sentence pursuant to La. Code Crim. Proc. Ann. art. 881.4(D) because the evidence supported the sentences imposed; the sentences were within the sentencing ranges and the trial court took into consideration that defendant was a first-time offender. State v. Breaux, 830 So. 2d 1003, 2002 La. App. LEXIS 3135 (Oct. 16, 2002).

••• Factors. — Factors an appellate court may consider in reviewing the sentencing judge’s discretion are: (1) the nature of the crime, (2) the nature and background of the offender, and (3) the sentence imposed for similar crimes by the same court and other courts. State v. Behre, 864 So. 2d 668, 2003 La. App. LEXIS 3374 (Dec. 9, 2003).

Sentencing judge may consider a defendant’s prior convictions, as well as past criminal behavior that did not result in a conviction. State v. Behre, 864 So. 2d 668, 2003 La. App. LEXIS 3374 (Dec. 9, 2003).

While trial courts have great discretion in sentencing within the statutory limits, the reviewing court shall not set aside a sentence for excessiveness if the record supports the sentence imposed; generally, a reviewing court must determine whether the trial judge adequately complied with the sentencing guidelines and whether the sentence is warranted in light of the particular circumstances of the case, if there is adequate compliance with La. Code Crim. Proc. Ann. art. 894.1, and whether the sentence imposed is too severe in light of the particular defendant and the circumstances of his case, keeping in mind that maximum sentences should be reserved for the most egregious violators of the offense so charged. State v. Marshall, 843 So. 2d 469, 2003 La. App. LEXIS 726 (Mar. 19, 2003), writ of certiorari denied by La. 2003-1087, 855 So. 2d 760, 2003 La. LEXIS 3038 (La. Oct. 17, 2003), writ of certiorari denied by La. 2003-1101, 855 So. 2d 760, 2003 La. LEXIS 3039 (La. Oct. 17, 2003), writ denied by La. 2003-1280, 872 So. 2d 506, 2004 La. LEXIS 1703 (La. May 14, 2004).

A sentence is considered excessive if it is grossly disproportionate to the offense or imposes needless and purposeless pain and suffering; the trial judge is given wide discretion in determining a sentence, and if the record supports the sentence imposed, the court of appeal will not set aside a sentence for excessiveness under La. Code Crim. Proc. Ann. art. 881.4D; factors an appellate court may consider in reviewing the sentencing judge’s discretion are: (1) the nature of the crime, (2) the nature and background of the offender, and (3) the sentences imposed for similar crimes by the same court and other courts. State v. Marshall, 841 So. 2d 881, 2003 La. App. LEXIS 461 (Feb. 25, 2003), writ denied by La. 2003-0909, 854 So. 2d 345, 2003 La. LEXIS 2663 (La. Sept. 26, 2003).

Record supported the imposition of 45 months’ imprisonment, less than the maximum sentence allowed, under La. Code Crim. Proc. Ann. art. 881.4(D), for a crime against nature by solicitation, given his prior criminal history, including three felony convictions, and the sentence was not excessive. State v. Keeley, 814 So. 2d 664, 2002 La. App. LEXIS 1377 (Mar. 27, 2002), writ denied by La. 2002-2243, 847 So. 2d 1252, 2003 La. LEXIS 2140 (La. June 27, 2003).

Sentence imposed on defendant for aggravated crimes against nature, molestation of a juvenile, and aggravated incest was not excessive, especially in light of the duration of the abuse, the fact that he blamed the victim, and his lack of remorse. State v. Evans, 702 So. 2d 1148, 1997 La. App. LEXIS 2597 (Oct. 29, 1997), writ denied by La. 97-2979, 717 So. 2d 231, 1998 La. LEXIS 1500 (La. Apr. 3, 1998).

Defendant’s sentence was vacated and remanded for resentencing because the trial court did not comply with La. Code Crim. Proc. Ann. art. 881.4(C) when it failed to state for the record whether it had considered the sentencing guidelines and decided to deviate from the guidelines. State v. Brown, 645 So. 2d 1282, 1994 La. App. LEXIS 3059 (Nov. 17, 1994).

Pursuant to La. Code Crim. Proc. Ann. arts. 894.1(A), and 881.4(D), considering the reasons for sentencing and the circumstances of the offenses, particularly that defendant engaged in indecent behavior with numerous young male victims over a period of at least two and one-half years, the sentences were amply supported by the record. State v. Payne, 633 So. 2d 701, 1993 La. App. LEXIS 3942 (Dec. 29, 1993), writ of certiorari denied by La. 94-0291, 637 So. 2d 497, 1994 La. LEXIS 1456 (La. June 3, 1994).

•• Proportionality. — Defendant’s manslaughter and attempted manslaughter sentences were not excessive in light of the facts that he got a gun and waited for one of the victims, with whom he had a fight earlier, knew the victims were unarmed, and shot them both in the back as they attempted to flee. State v. Jones, 814 So. 2d 623, 2002 La. App. LEXIS 1371 (Mar. 20, 2002), writ denied by La. 2002-1111, 829 So. 2d 424, 2002 La. LEXIS 3410 (La. Nov. 15, 2002).

•• Ranges. — In a manslaughter case, a sentence of 29 years’ imprisonment at hard labor was within the statutory range, was not constitutionally excessive, and could not be set aside for excessiveness under La. Code Crim. Proc. Ann. art. 881.4(D); the record supported the sentence imposed. State v. Favorite, 862 So. 2d 208, 2003 La. App. LEXIS 3295 (Nov. 25, 2003), writ denied by La. 2003-3529, 870 So. 2d 298, 2004 La. LEXIS 1399 (La. Apr. 23, 2004).

Where cashier, and two witnesses all testified to the armed robber’s race, physical description, and clothing, and co-defendant’s testimony was corroborated by the testimony and video surveillance photographs, the evidence was sufficient to sustain defendant’s conviction, and defendant’s sentence of 100 years as a second felony offender, without benefit of parole, probation or suspension of sentence, was not excessive, especially in light of the fact that defendant actually had six prior armed robberies in 1997, and fired upon the two witnesses who briefly pursued defendant’s vehicle. State v. Turner, 850 So. 2d 811, 2003 La. App. LEXIS 1804 (June 19, 2003), writ denied by La. 2003-2170, 865 So. 2d 74, 2004 La. LEXIS 303 (La. Jan. 30, 2004).

Where the defendant was deliberately cruel to the victim in committing aggravated battery and where the victim suffered severe and permanent injuries, the trial court did not commit manifest error in deviating from the sentencing guidelines and imposing the statutory maximum sentence. State v. Jones, 645 So. 2d 773, 1994 La. App. LEXIS 3012 (Oct. 25, 1994), writ of certiorari denied by La. 94-2826, 650 So. 2d 1175, 1995 La. LEXIS 708 (La. Mar. 10, 1995).

• Postconviction Proceedings

•• Motions to Set Aside Sentence. — Following disposition of a motion to reconsider sentence, a defendant is authorized to re-lodge his appeal within 60 days of the date of the rulings on his motions, or the date of the appellate opinion, whichever is later. State v. Evans, 844 So. 2d 111, 2003 La. App. LEXIS 646 (Mar. 11, 2003), remanded by 2009 La. App. LEXIS 2226 (La.App. 5 Cir. Dec. 29, 2009).

Individual’s conviction for vehicular homicide in violation of La. Rev. Stat. Ann. § 14:32.1(A)(1) was remanded pursuant to La. Code Crim. Proc. Ann. art. 881.4C with instructions to supplement record or hold evidentiary hearing to appropriate disposition of the individual’s motion to reconsider sentence because a discrepancy existed between trial transcript and minutes. State v. Jackson, 742 So. 2d 689, 1999 La. App. LEXIS 2388 (Aug. 31, 1999).

Although trial judge did not strictly comply with sentencing guidelines, as he did not determine the appropriate grid cell for both convictions, his indication of a grid cell demonstrated that he did consider the guidelines, and as long as the trial judge considered the sentencing guidelines and stated this in the record, he had discretion whether or not to comply with them; even though the two-year sentence for simple criminal damage greatly exceeded the sentencing range, because it ran concurrently with the four-year sentence for simple burglary, there was no abuse of discretion. State v. Trahan, 608 So. 2d 679, 1992 La. App. LEXIS 3352 (Nov. 4, 1992).

• Appeals

•• Procedures

••• Time Limitations. — Where, at the sentencing hearing, defendant orally objected to the sentence and orally moved for reconsideration of sentence and neither the transcript nor the commitment reflected that the trial judge ruled on the motion to reconsider sentence, the appellate court remanded the case for a ruling on the motion and supplementation of the record with the results. If the motion was denied or if it had already been ruled on, defendant had to move to re-lodge his appeal within 60 days of the date of the ruling on the motion to reconsider sentence or the date of the appellate opinion, whichever was later. State v. Bolden, 852 So. 2d 1050, 2003 La. App. LEXIS 2225 (July 29, 2003), remanded by La. App. 04-1000, 901 So. 2d 445, 2005 La. App. LEXIS 499 (La.App. 5 Cir. Mar. 1, 2005).

•• Reviewability

••• Preservation for Review

•••• General Overview. — When the record did not indicate that the trial court had ruled on defendant’s motion to reconsider the sentence, the appellate court refused to consider the issue on appeal and remanded the cause to the trial court for rehearing on the motion to reconsider the enhanced sentence; if the motion was denied or had already been ruled on, defendant had to move to re-lodge his appeal within 60 days of the date of the ruling on the motion to reconsider the sentence or the date of the appellate opinion, whichever was later. State v. Wilson, 743 So. 2d 728, 1999 La. App. LEXIS 2089 (June 30, 1999), remanded by La. App. 01-178, 790 So. 2d 702, 2001 La. App. LEXIS 1713 (La.App. 5 Cir. June 27, 2001).

•• Standards of Review

••• General Overview. — Where defendant argued that his sentences were excessive as a result of the cumulation of all the charges for trial and that the trial judge erred ordering that he be sentenced to consecutive sentences, considering the findings and recommendations contained in the presentence investigation report, the evidence of defendant’s guilt for the crimes under appellate review, and his status as a sixth felony offender under La. Rev. Stat. Ann. art. 15:529.1A(c)(ii), the trial court did not abuse its discretion in either the length of, or manner in which, the sentences are to be served. State v. Simmons, 848 So. 2d 58, 2003 La. App. LEXIS 2190 (May 14, 2003), writ denied by La. 2003-1718, 872 So. 2d 508, 2004 La. LEXIS 1734 (La. May 14, 2004).

••• Abuse of Discretion

•••• General Overview. — Absent a manifest abuse of discretion, the sentence imposed by a trial judge should not be set aside as excessive. State v. Fountain, 647 So. 2d 1254, 1994 La. App. LEXIS 3267 (Dec. 15, 1994), writ of certiorari denied by La. 95-0140, 656 So. 2d 1010, 1995 La. LEXIS 1670 (La. June 23, 1995).

Art. 881.5. Correction of illegal sentence by trial court.

On motion of the state or the defendant, or on its own motion, at any time, the court may correct a sentence imposed by that court which exceeds the maximum sentence authorized by law. (Acts 1991, No. 38, § 1.)

Editor’s Notes. — See Acts 1991, No. 38, § 3, for special effective date.

JUDICIAL DECISIONS

INDEX

CRIMINAL LAW & PROCEDURE

• Sentencing

•• Appeals

••• General Overview

•• Corrections, Modifications & Reductions

• Appeals

•• Reviewability

••• Preservation for Review

•••• General Overview

CRIMINAL LAW & PROCEDURE

• Sentencing

•• Appeals

••• General Overview. — Reliance on La. Code Crim. Proc. Ann. art. 881.1 in the context of a sentence illegal on its face is misplaced; an illegal sentence is no sentence at all and La. Code Crim. Proc. Ann. art. 881.5 authorizes a trial judge to correct an illegal sentence at any time, and La. Code Crim. Proc. Ann. art. 882 allows an appellate court to correct an illegal sentence on review even where no motion to reconsider the sentence is filed in the trial court. State v. Green, 673 So. 2d 262, 1996 La. App. LEXIS 647 (Apr. 17, 1996), writ of certiorari denied by La. 96-1248, 679 So. 2d 1380, 1996 La. LEXIS 2640 (La. Oct. 4, 1996), writ of certiorari denied by La. 96-1131, 679 So. 2d 1379, 1996 La. LEXIS 2635 (La. Oct. 4, 1996).

•• Corrections, Modifications & Reductions. — Where defendant did not timely file a motion for reconsideration of his sentence, the trial court erred in granting the motion; trial court lacked authority to amend defendant’s sentence while his appeal was pending. State v. Slaid, 614 So. 2d 1326, 1993 La. App. LEXIS 976 (Mar. 3, 1993).

• Appeals

•• Reviewability

••• Preservation for Review

•••• General Overview. — Reliance on La. Code Crim. Proc. Ann. art. 881.1 in the context of a sentence illegal on its face is misplaced; an illegal sentence is no sentence at all and La. Code Crim. Proc. Ann. art. 881.5 authorizes a trial judge to correct an illegal sentence at any time, and La. Code Crim. Proc. Ann. art. 882 allows an appellate court to correct an illegal sentence on review even where no motion to reconsider the sentence is filed in the trial court. State v. Green, 673 So. 2d 262, 1996 La. App. LEXIS 647 (Apr. 17, 1996), writ of certiorari denied by La. 96-1248, 679 So. 2d 1380, 1996 La. LEXIS 2640 (La. Oct. 4, 1996), writ of certiorari denied by La. 96-1131, 679 So. 2d 1379, 1996 La. LEXIS 2635 (La. Oct. 4, 1996).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A judge has authority to suspend court costs under C.Cr.P. Art. 887(C), (D) and (E), and R.S. 13:1899(C); where the amendment and/or change of a sentence (fine and/or penalty) is otherwise lawful, a court may legally refund fines and court costs which were assessed, collected, and deposited into the appropriate account; and no minute entry is required with regard to the suspension of costs., OPINION No. 92-329, La. Atty. Gen. Op. No. 1992-329; 1992 La. AG LEXIS 294.

Art. 881.6. Reducing a sentence for substantial assistance.

A. Upon motion of the state, the sentencing court may reduce the defendant’s sentence if, after sentencing, the defendant provided substantial assistance in furtherance of the investigation or prosecution of another person.

B. In evaluating whether the defendant has provided substantial assistance pursuant to the provisions of this Article, the sentencing court may consider the defendant’s presentence or postsentence assistance in furtherance of the investigation or prosecution.

C. If the sentencing court makes a determination to reduce the sentence to a time period which is less than the minimum sentence provided by law, that sentence shall not be imposed without the consent of the district attorney.

D. For purposes of this Article, “sentencing” means the oral announcement of the sentence. (Acts 2011, No. 349, § 1, eff. Aug. 15, 2011.)

Art. 881.7. Memorandum of understanding; limits on reduction of sentence for substantial assistance by a defendant.

A. Prior to any defendant receiving a reduction of sentence pursuant to Code of Criminal Procedure Article 881.6, the prosecuting attorney shall enter into a memorandum of understanding with the defendant. Such memorandum of understanding shall be in writing.

B. The memorandum of understanding shall be signed by the following:

(1) The prosecuting attorney or his designee.

(2) The defendant.

(3) The tutor or legal guardian of the defendant, if the defendant is a minor.

(4) The attorney representing the defendant, if the defendant is represented by counsel.

C. The memorandum of understanding shall not be considered a grant of immunity from criminal prosecution.

D. The memorandum of understanding shall include the entirety of the agreement between the state and the defendant and shall include the following information:

(1) A statement that the state may move for the defendant to receive a reduction of sentence in return for the defendant providing substantial assistance in furtherance of the investigation or prosecution of another person.

(2) A statement that the sentencing court shall examine information provided by the state in determining the nature and extent of the assistance provided by the defendant and the reduction of sentence.

(3) A statement that the sentencing court shall not be permitted to reduce the defendant’s sentence to a time period which is less than the minimum sentence provided by law without the consent of the district attorney.

(4) A statement that the memorandum of understanding constitutes the entirety of the agreement between the state and the defendant and that the district attorney shall not recommend a reduction of the defendant’s sentence for assistance not described in the memorandum of understanding nor to any greater extent than that which is described in the memorandum of understanding.

(5) A statement that the sentencing court may choose not to grant the motion for reduction of sentence or accept any sentencing recommendation made by the state.

E. The memorandum of understanding shall detail the responsibilities agreed to by the defendant relating to any substantial assistance provided by the defendant in the furtherance of an investigation or prosecution of another person and any possible reduction of sentence, including but not limited to the following:

(1) A requirement that the defendant provide complete and truthful information to all law enforcement officials related to all relevant investigations.

(2) A statement of the substance of the proposed testimony of the witness.

F. The memorandum of understanding shall detail the responsibilities agreed to by the state relating to the reduction of sentence, including but not limited to the following:

(1) The circumstances under which the state will move for a reduction of sentence pursuant to Code of Criminal Procedure Article 881.6, including the nature and level of assistance the defendant is required to provide before the state will move for such reduction of sentence.

(2) The range of the sentencing recommendation that the state agrees to make to the sentencing court in a motion for reduction of sentence and that the district attorney shall make no other recommendation than that which is described in the memorandum of understanding.

(3) The reduction of sentence the state will recommend for each particular instance of assistance or form of assistance when the defendant provides assistance in more than one investigation or prosecution.

(4) The circumstances in which the district attorney shall consent to a reduction of sentence to a time period that is less than the minimum sentence provided by law.

G. When the defendant meets his obligation as described in the memorandum of understanding, the state shall move for a reduction of sentence in accordance with the memorandum of understanding. The memorandum of understanding shall be filed into the criminal record. (Acts 2011, No. 349, § 1, eff. Aug. 15, 2011.)


Art. 882. Correction of illegal sentence; review of illegal sentence.

A. An illegal sentence may be corrected at any time by the court that imposed the sentence or by an appellate court on review.

B. A sentence may be reviewed as to its legality on the application of the defendant or of the state:

(1) In an appealable case by appeal; or

(2) In an unappealable case by writs of certiorari and prohibition.

C. Nothing in this Article shall be construed to deprive any defendant of his right, in a proper case, to the writ of habeas corpus. (Amended by Acts 1984, No. 587, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The first sentence, taken from Fed. Rule 35, states the almost self-evident authority of the court to correct an illegal sentence at any time, for an illegal sentence is, in the contemplation of the law, no sentence at all. State v. Johnson, 220 La. 64, 55 So. 2d 782 (1951), The phrase “at any time” makes clear the court’s authority to make a correction after the defendant has begun to serve the sentence. Such authority was squarely affirmed in United States v. Johnson, 142 F. Supp. 532 (E.D.Tex.1956), aff’d 241 F.2d 60 (5th Cir.1957), citing Bozza v. United States, 330 U.S. 160, 67 S. Ct. 645, 91 L.Ed. 818 (1947).

(b) The court’s authority to correct an illegal sentence at any time, which includes the power to pronounce a legal sentence, applies when an order of appeal or writs have been granted. This authority of the trial court is specifically set forth in Art. 916. Retention of the trial judge’s power to correct an illegal sentence after an appeal has been taken achieves a very practical result. Under the well-settled Louisiana jurisprudence, State v. Johnson, 220 La. 64, 55 So. 2d 782 (1951) (citing eleven Louisiana decisions in point), the supreme court will not directly correct an illegal sentence. Instead the case is remanded to the trial judge to impose a legal sentence as a substitute for the previously imposed illegal one. Under the above article the trial judge is empowered whenever and at whatever stage of the proceedings he discovers his error, to directly correct the illegal sentence.

(c) The methods of review stated in this article are retained from Art. 527 of the 1928 Code.
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CONSTITUTIONAL LAW

• Congressional Duties & Powers

•• Ex Post Facto Clause & Bills of Attainder

••• General Overview. — Legislation which amends a criminal statute to increase the possible maximum penalty for violating the statute cannot be applied to someone convicted of committing a crime prior to the enactment of the legislation. State v. Smith, 688 So. 2d 1285, 1997 La. App. LEXIS 122 (Feb. 5, 1997).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — In a criminal prosecution for distribution of cocaine, the jury erred by imposing an illegal sentence of 12 years’ imprisonment at hard labor, without benefits; La. Rev. Stat. Ann. § 40:967(B)(4)(b) only allows for the first five years of the sentence to be served without the benefit of parole, probation, or suspension of sentence, and accordingly, defendant’s sentence was amended. State v. Frazier, 870 So. 2d 1075, 2004 La. App. LEXIS 687 (Mar. 30, 2004), writ denied by La. 2004-1290, 885 So. 2d 584, 2004 La. LEXIS 3212 (La. Oct. 29, 2004).

Trial court improperly restricted defendant’s parole eligibility when sentencing defendant as a multiple offender for his conviction for distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A), where former § 40:967 restricted parole eligibility for the first five years of the sentence and not, as the trial court had done, which was to have imposed defendant’s multiple offender sentence without parole eligibility for the entire term of imprisonment. State v. Bates, 853 So. 2d 71, 2003 La. App. LEXIS 2219 (July 29, 2003), writ denied by La. 2003-2565, 865 So. 2d 740, 2004 La. LEXIS 419 (La. Feb. 6, 2004).

An illegal sentence may be corrected at any time by an appellate court on review when correction of an illegal sentence does not involve the exercise of sentencing discretion, and there is no reason why the appellate court should not simply amend the sentence; however, if correction involves the exercise of sentencing discretion, the case must be remanded for the trial court to perform that function. State v. Buckley, 839 So. 2d 1193, 2003 La. App. LEXIS 617 (Mar. 6, 2003).

La. Code Crim. Proc. Ann. art. 882(A) does not require that an appellate court correct an illegal sentence, but provides that the appellate court “may” correct an illegal sentence on review. State v. Buckley, 839 So. 2d 1193, 2003 La. App. LEXIS 617 (Mar. 6, 2003).

••• Possession

•••• General Overview. — In a drug case, defendant’s sentence of eight years at hard labor was not illegal, and he was not entitled to diminution or parole where defendant’s criminal record included multiple felony drug convictions, he had a conviction for attempted second degree murder, he committed the instant offense while he was on parole, and he had been adjudicated a second felony offender. State v. Young, 862 So. 2d 312, 2003 La. App. LEXIS 3309 (Dec. 5, 2003), modified by, writ of certiorari denied in part by La. 2004-0029, 872 So. 2d 505, 2004 La. LEXIS 1687 (La. May 14, 2004).

Because defendant’s 20-year sentence at hard labor for possession of between 28 and 199 grams of cocaine as a second felony offender was illegally lenient under La. Rev. Stat. Ann. § 15:529.1(G) of the Habitual Offender Law and former La. Rev. Stat. Ann. § 40:967(F), the sentence was vacated and remanded for resentencing. State v. Chisley, 860 So. 2d 45, 2003 La. App. LEXIS 2850 (Oct. 15, 2003), writ of certiorari denied by La. 2003-3358, 869 So. 2d 874, 2004 La. LEXIS 1156 (La. Apr. 2, 2004), remanded by La. App. 06-900, 957 So. 2d 226, 2007 La. App. LEXIS 753 (La.App. 5 Cir. Apr. 24, 2007).

The court has the authority under La. Code Crim. Proc. Ann. art. 882 to correct an illegally lenient sentence despite the failure of either party to raise the issue in the district court or on appeal; a trial judge may consider the legislative change to the habitual offender statute as evidence of its intent. State v. Davis, 841 So. 2d 952, 2003 La. App. LEXIS 476 (Feb. 25, 2003), writ of certiorari denied by La. 2003-0948, 857 So. 2d 516, 2003 La. LEXIS 3284 (La. Nov. 7, 2003).

Appellate courts have authority under La. Code Crim. Proc. Ann. art. 882 to correct an illegally lenient sentence despite the failure of either party to raise the issue in the district court or on appeal; considering that the trial court gave extensive and specific reasons under Dorthey for deviating from the mandatory minimum sentence, and the state did not challenge the sentence on appeal, the appellate court declined to exercise the discretion provided in art. 882 to correct defendant’s illegally lenient sentence for possession of cocaine as a habitual offender. State v. Davis, 841 So. 2d 952, 2003 La. App. LEXIS 476 (Feb. 25, 2003), writ of certiorari denied by La. 2003-0948, 857 So. 2d 516, 2003 La. LEXIS 3284 (La. Nov. 7, 2003).

Trial court was not authorized to exclude defendant, who was convicted of possession of heroin under La. Rev. Stat. Ann. § 40:966, from consideration for parole; accordingly, defendant was entitled to have his sentence corrected to delete the provision denying him the benefit of consideration for parole. State v. Marks, 337 So. 2d 1177, 1976 La. LEXIS 5262 (Oct. 6, 1976).

•• Crimes Against Persons

••• Robbery

•••• General Overview. — Although appellate court found that defendant’s sentence for attempted armed robbery was illegally lenient because it did not provide the sentencing restrictions mandated by La. Rev. Stat. Ann. § 14:64, the State did not object to the sentence when it was imposed, and did not call attention to the error either by pleading or appellate brief; consequently, although La. Code Crim. Proc. Ann. art. 882 gave authority to the appellate court to correct an illegally lenient sentence if an “application” was made by the State, the court declined to make such correction in defendant’s case for lack of the requisite “application.” State v. Robertson, 459 So. 2d 581, 1984 La. App. LEXIS 9956 (Nov. 13, 1984).

•• Inchoate Crimes

••• Attempt

•••• General Overview. — Pursuant to La. Code Crim. Proc. Ann. art. 882(A), the appellate court corrected the sentence imposed on defendant’s two attempt convictions because the attempt statute existing at the time, La. Rev. Stat. Ann. § 14:27, did not provide for the imposition of a sentence without benefit of parole, probation, or suspension of sentence. State v. Yarbrough, 596 So. 2d 311, 1992 La. App. LEXIS 630 (Mar. 11, 1992), writ of certiorari denied by 599 So. 2d 317, 1992 La. LEXIS 1858 (La. 1992).

•• Property Crimes

••• Burglary & Criminal Trespass

•••• General Overview. — Defendant’s sentence for the crime of simple burglary of a dwelling was illegally lenient because it did not specify that one year was to be served without benefit of parole, probation, or suspension of sentence, as mandated by La. Rev. Stat. Ann. § 14:62.2. State v. Hardan, 501 So. 2d 848, 1987 La. App. LEXIS 8530 (Jan. 12, 1987).

Although a sentence of six years in prison with credit for time served was unlawfully lenient where defendant was convicted of simple burglary of an inhabited dwelling, the appellate court did not correct the sentence because the State had not sought review of the trial court’s judgment. State v. Davis, 463 So. 2d 733, 1985 La. App. LEXIS 8196 (Jan. 11, 1985).

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — Defendant’s sentence under La. Rev. Stat. Ann. § 14:98 for the crime of driving while intoxicated was illegally imposed where it was imposed based on § 14:98 as it was at the time that defendant committed the crimes, rather than at the time that defendant was convicted, as required; the matter required remand for correction, pursuant to La. Code Crim. Proc. Ann. art. 882. State v. Joseph, 836 So. 2d 1206, 2003 La. App. LEXIS 130 (Jan. 29, 2003).

• Juries & Jurors

•• Peremptory Challenges

••• General Overview. — Because La. Code Crim. Proc. Ann. art. 882 provided that an illegal sentence could be corrected at any time by the court that imposed the sentence or by an appellate court on review, the court amended the judgment to reflect the transcript of the court when there was a discrepancy with the transcript and the commitment. State v. Thomas, 604 So. 2d 52, 1992 La. App. LEXIS 1799 (May 26, 1992).

• Sentencing

•• Alternatives

••• Probation

•••• General Overview. — Trial judge imposed sentence without benefit of probation or suspension of sentence, but the penalty provision of La. Rev. Stat. Ann. § 14:34 did not authorize such a restriction; thus, pursuant to La. Code Crim. Proc. Ann. art. 882(A), the appellate court amended defendant’s sentence by deleting the restriction that defendant serve the sentence without benefit of probation or suspension of sentence. State v. Coleman, 828 So. 2d 1130, 2002 La. App. LEXIS 3062 (Oct. 2, 2002), writ denied by La. 2003-2533, 882 So. 2d 1153, 2004 La. LEXIS 2831 (La. Sept. 24, 2004).

Where defendant’s five year maximum sentence was suspended and defendant was placed on probation with conditions, including a term of one year in the parish jail; the sentence was illegal because defendant was sentenced to a term greater than the maximum. State v. Diaz, 615 So. 2d 1336, 1993 La. LEXIS 1324 (Apr. 2, 1993).

•• Appeals

••• General Overview. — Because defendant’s 20-year sentence at hard labor for possession of between 28 and 199 grams of cocaine as a second felony offender was illegally lenient under La. Rev. Stat. Ann. § 15:529.1(G) of the Habitual Offender Law and former La. Rev. Stat. Ann. § 40:967(F), the sentence was vacated and remanded for resentencing. State v. Chisley, 860 So. 2d 45, 2003 La. App. LEXIS 2850 (Oct. 15, 2003), writ of certiorari denied by La. 2003-3358, 869 So. 2d 874, 2004 La. LEXIS 1156 (La. Apr. 2, 2004), remanded by La. App. 06-900, 957 So. 2d 226, 2007 La. App. LEXIS 753 (La.App. 5 Cir. Apr. 24, 2007).

Where defendant was entitled to credit for time served under La. Code Crim. Proc. Ann. art. 880, an appellate court, on its own motion, amended his sentence, pursuant to La. Code Crim. Proc. Ann. art. 882, to credit him for time served if the time defendant served before the imposition of the sentences he appealed was not credited against an unrelated sentence. State v. Eason, 850 So. 2d 1090, 2003 La. App. LEXIS 2143 (July 16, 2003).

Defendant’s sentence with respect to his conviction for committing simple criminal damage was vacated when the trial court improperly placed defendant on probation for ten years, an amount which exceeded the five-year minimum probationary period and therefore imposed an illegal sentence in violation of La. Code Crim. Proc. Ann. art. 882. State v. Durapau, 800 So. 2d 1052, 2001 La. App. LEXIS 2405 (Oct. 30, 2001).

La. Code Crim. Proc. Ann. art. 882 authorizes an appellate court to review the legality of a sentence on appeal. State v. Metoyer, 748 So. 2d 1174, 1999 La. App. LEXIS 3162 (Nov. 10, 1999).

An illegal sentence could be corrected at any time by the court that imposed the sentence or by an appellate court on review. State v. Branch, 714 So. 2d 1277, 1998 La. App. LEXIS 1723 (July 6, 1998), writ denied by La. 98-2359, 734 So. 2d 1227, 1999 La. LEXIS 151 (La. Jan. 8, 1999).

Reliance on La. Code Crim. Proc. Ann. art. 881.1 in the context of a sentence illegal on its face is misplaced; an illegal sentence is no sentence at all and La. Code Crim. Proc. Ann. art. 881.5 authorizes a trial judge to correct an illegal sentence at any time, and La. Code Crim. Proc. Ann. art. 882 allows an appellate court to correct an illegal sentence on review even where no motion to reconsider the sentence is filed in the trial court. State v. Green, 673 So. 2d 262, 1996 La. App. LEXIS 647 (Apr. 17, 1996), writ of certiorari denied by La. 96-1248, 679 So. 2d 1380, 1996 La. LEXIS 2640 (La. Oct. 4, 1996), writ of certiorari denied by La. 96-1131, 679 So. 2d 1379, 1996 La. LEXIS 2635 (La. Oct. 4, 1996).

Where defendant had the specific intent to kill the police officer per La. Rev. Stat. Ann. §§ 14:27, 14:30, his sentence was not excessive where the trial court took cognizance of the criteria of La. Code Crim. Proc. Ann. art. 894.1, and the sentence did not shock one’s sense of justice as set forth in La. Const. art. I, § 20; La. Code Crim. Proc. Ann. art. 880 required that defendant receive credit for time spent in actual custody prior to imposition of sentence, and where the trial court did not allow such credit, the appellate court could correct an illegal sentence on review as per La. Code Crim. Proc. Ann. art. 882(A). State v. Rubin, 588 So. 2d 1289, 1991 La. App. LEXIS 2813 (Oct. 30, 1991).

In defendant’s appeal of his sentence as excessive the appellate court had the power to correct illegal sentences; however if the State did not complain about an illegally lenient sentence then the appellate court could not amend or set aside the sentence as error patent. State v. Mitchell, 586 So. 2d 701, 1991 La. App. LEXIS 2534 (Oct. 2, 1991).

An appellate court is authorized to correct an illegal sentence when the exercise of sentencing discretion is not involved; where the correction of this error necessarily involves sentencing discretion, a remand for resentencing is required. State v. Jenkins, 573 So. 2d 218, 1990 La. App. LEXIS 2946 (Dec. 12, 1990), overruled by State ex rel. Marks v. Thompson, 596 So. 2d 193, 1992 La. LEXIS 1180 (La. 1992).

Where defendant was convicted of one count each of attempted possession of cocaine, attempted possession of methylphenidate, and attempted possession of codeine stemming from a search of a residence, the trial court erred in enhancing each of the sentences based on defendant’s status as a second offender; where defendant was convicted of more than a single count at the same time, it was error for the trial court to enhance more than one sentence pursuant to a multiple bill. State v. Hayes, 488 So. 2d 1287, 1986 La. App. LEXIS 6869 (May 12, 1986).

On review pursuant to La. Code Crim. Proc. Ann. art. 920 of the record in defendant’s appeal from the sentences imposed under La. Code Crim. Proc. Ann. art. 893.1 and former La. Rev. Stat. Ann. § 14:95.2 (amended to delete provision), the court found that the sentence imposed under § 14:95.2 for use of a firearm during the commission of a felony was an error patent because the state failed to give notice before trial of its intent to apply the statute to enhance defendant’s sentence; hence, under the authority of La. Code Crim. Proc. Ann. art. 882 defendant’s sentence was vacated and the case was remanded for resentencing. State v. Narcisse, 486 So. 2d 349, 1986 La. App. LEXIS 6614 (Apr. 9, 1986).

Appellate court was not authorized by La. Code Crim. Proc. Ann. art. 882(A) to correct an illegally lenient sentence on appeal where defendant was the only party to file an appeal. State v. Fraser, 484 So. 2d 122, 1986 La. LEXIS 5716 (Feb. 24, 1986).

Sentence of defendant convicted for armed robbery would be set aside, and case would be remanded for resentencing pursuant to La. Code Crim. Proc. Ann. art. 882, where the trial court failed to impose defendant’s sentence without benefit of parole, probation, or suspension of sentence. State v. Ruffin, 475 So. 2d 1375, 1985 La. App. LEXIS 9801 (Sept. 16, 1985).

Pursuant to La. Code Crim. Proc. Ann. art. 882, the court remanded the case for resentencing because the trial court improperly imposed an illegally lenient sentence. State v. Sepcich, 473 So. 2d 380, 1985 La. App. LEXIS 9498 (July 8, 1985).

Where a defendant challenged the sentence imposed as excessive but the sentence was actually illegally lenient, the appellate court had no authority to correct the sentence unless the State had challenged the sentence; under La. Code Crim. Proc. Ann. art. 882, the appellate authority to correct an illegally lenient sentence is available only upon application of the State. State v. Samuels, 471 So. 2d 883, 1985 La. App. LEXIS 8671 (June 12, 1985).

La. Code Crim. Proc. Ann. art. 882 allowed the appeals court to correct an aggravated battery’s illegal sentence on review to state that defendant was to be imprisoned for the remainder of his natural life, without benefit of parole, probation, or suspension of sentence. State v. Holmes, 462 So. 2d 286, 1984 La. App. LEXIS 10397 (Dec. 28, 1984), reversed by, vacated by 475 So. 2d 1057, 1985 La. LEXIS 10288 (La. 1985).

Although appellate court found that defendant’s sentence for attempted armed robbery was illegally lenient because it did not provide the sentencing restrictions mandated by La. Rev. Stat. Ann. § 14:64, the State did not object to the sentence when it was imposed, and did not call attention to the error either by pleading or appellate brief; consequently, although La. Code Crim. Proc. Ann. art. 882 gave authority to the appellate court to correct an illegally lenient sentence if an “application” was made by the State, the court declined to make such correction in defendant’s case for lack of the requisite “application.” State v. Robertson, 459 So. 2d 581, 1984 La. App. LEXIS 9956 (Nov. 13, 1984).

Review of illegal sentence by appeal based on the application of an armed robbery defendant was held to be proper, with the understanding that the writ of habeas corpus is always available for that purpose. State v. De Manuel, 321 So. 2d 506, 1975 La. LEXIS 4109 (Nov. 3, 1975), overruled by State ex rel. Clark v. Marullo, 352 So. 2d 223, 1977 La. LEXIS 6723 (La. 1977).

•• Corrections, Modifications & Reductions. — Pursuant to La. Code Crim. Proc. Ann. art. 882(A), the appellate court corrected the sentence imposed on defendant’s two attempt convictions because the attempt statute existing at the time, La. Rev. Stat. Ann. § 14:27, did not provide for the imposition of a sentence without benefit of parole, probation, or suspension of sentence. State v. Yarbrough, 596 So. 2d 311, 1992 La. App. LEXIS 630 (Mar. 11, 1992), writ of certiorari denied by 599 So. 2d 317, 1992 La. LEXIS 1858 (La. 1992).

••• General Overview. — In an attempted manufacture of methamphetamine and possession of methamphetamine with intent to distribute case, the fines and costs imposed in defendant’s sentence were deleted as they violated defendant’s plea-bargain agreement. State v. Howard, 880 So. 2d 980, 2004 La. App. LEXIS 1984 (Aug. 18, 2004).

As defendant’s sentence had previously been determined not to be excessive, and defendant did not file his motion to reconsider the sentence until after his life sentence became final, the appellate court vacated the modified sentence and reinstated defendant’s original sentence. State v. McCoy, 869 So. 2d 918, 2004 La. App. LEXIS 621 (Mar. 3, 2004), writ denied by La. 2004-0793, 883 So. 2d 1044, 2004 La. LEXIS 3120 (La. Oct. 15, 2004).

Trial court improperly restricted defendant’s parole eligibility when sentencing defendant as a multiple offender for his conviction for distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A), where former § 40:967 restricted parole eligibility for the first five years of the sentence and not, as the trial court had done, which was to have imposed defendant’s multiple offender sentence without parole eligibility for the entire term of imprisonment. State v. Bates, 853 So. 2d 71, 2003 La. App. LEXIS 2219 (July 29, 2003), writ denied by La. 2003-2565, 865 So. 2d 740, 2004 La. LEXIS 419 (La. Feb. 6, 2004).

Defendant’s sentence for possession of a firearm by a convicted felon was illegally lenient because the trial court failed to impose a mandatory fine, but in light of defendant’s sentence for armed robbery, the appellate court refrained from taking action. State v. Turner, 850 So. 2d 811, 2003 La. App. LEXIS 1804 (June 19, 2003), writ denied by La. 2003-2170, 865 So. 2d 74, 2004 La. LEXIS 303 (La. Jan. 30, 2004).

Appellate court’s review revealed that the minutes and sentencing transcript did not show that defendant was given credit for time served and where failure to give credit for time served, which was mandated by La. Code Crim. Proc. Ann. art. 880, was error patent it could be corrected under La. Code. Crim. Proc. Ann. art. 882 without remanding for re-sentencing; defendant was entitled to credit for time served, subsequent to the commission of the instant offense, to the extent that the time served was not credited against a sentence for any other offense pursuant to La. Code Crim. Proc. Ann. art. 882. State v. Samuels, 847 So. 2d 93, 2003 La. App. LEXIS 1403 (May 14, 2003).

An illegal sentence may be corrected at any time by an appellate court on review when correction of an illegal sentence does not involve the exercise of sentencing discretion, and there is no reason why the appellate court should not simply amend the sentence; however, if correction involves the exercise of sentencing discretion, the case must be remanded for the trial court to perform that function. State v. Buckley, 839 So. 2d 1193, 2003 La. App. LEXIS 617 (Mar. 6, 2003).

La. Code Crim. Proc. Ann. art. 882(A) does not require that an appellate court correct an illegal sentence, but provides that the appellate court “may” correct an illegal sentence on review. State v. Buckley, 839 So. 2d 1193, 2003 La. App. LEXIS 617 (Mar. 6, 2003).

Trial court’s statement upon resentencing defendant that defendant was to serve 15 years without benefit was amended to mean that the entire 15 years should have been without benefit of probation or suspension of sentence, but only the first five years should have been without benefit of parole eligibility. State v. Young, 839 So. 2d 186, 2003 La. App. LEXIS 110 (Jan. 22, 2003), writ denied by La. 2003-0599, 855 So. 2d 756, 2003 La. LEXIS 3025 (La. Oct. 17, 2003).

Pursuant to the language of the statute, all sentencing errors were subject to correction, unless there was a legal reason not to make the correction. State v. Gordon, 809 So. 2d 549, 2002 La. App. LEXIS 216 (Feb. 15, 2002), writ denied by La. 2004-2438, 904 So. 2d 733, 2005 La. LEXIS 2165 (La. June 24, 2005).

Illegal sentence was remanded under La. Code Crim. Proc. Ann. art. 882 for correction. State v. Raines, 788 So. 2d 635, 2001 La. App. LEXIS 1337 (May 30, 2001), writ denied by La. 2001-1906, 815 So. 2d 833, 2002 La. LEXIS 1561 (La. May 10, 2002).

Under La. Code Crim. Proc. Ann. art. 882, a trial court may correct an illegal sentence at any time; only those claims relating to the legality of a sentence itself under the applicable sentencing statutes may be raised in a motion to correct an illegal sentence. State v. Gedric, 741 So. 2d 849, 1999 La. App. LEXIS 1915 (June 3, 1999), writ denied by La. 99-1830, 751 So. 2d 239, 1999 La. LEXIS 3085 (La. Nov. 5, 1999).

La. Code Crim. Proc. Ann. art. 882 authorizes the court that imposed an illegal sentence or an appellate court on review to correct an illegal sentence. State v. Vale, 650 So. 2d 379, 1995 La. App. LEXIS 220 (Jan. 31, 1995), writ denied by La. 95-1230, 661 So. 2d 1358, 1995 La. LEXIS 2610 (La. Oct. 27, 1995), reversed by, remanded by La. 95-0577, 666 So. 2d 1070, 1996 La. LEXIS 2318 (La. Jan. 26, 1996).

Where a trial court erred in imposing a sentence for simple robbery without benefit of parole, probation, or suspension of sentence, because it was contrary to the sentencing provision of the simple robbery statute, an appellate court was authorized, under La. Code Crim. Proc. Ann. art. 882(A), to correct the sentence by amendment rather than by remanding the case for resentencing, given that the defect did not involve exercise of the sentencing judge’s discretion. State v. Riche, 608 So. 2d 639, 1992 La. App. LEXIS 3359 (Oct. 27, 1992), writ of certiorari denied by 613 So. 2d 972, 1993 La. LEXIS 975 (La. 1993).

Because defendant was not convicted as a third felony offender, he was not ineligible for parole, probation, or suspension of sentence under La. Rev. Stat. Ann. § 14:27(D)(1) and therefore, under La. Code Crim. Proc. Ann. art. 882, his sentence could be amended by striking the portion that stated that he was ineligible. State v. Mock, 602 So. 2d 776, 1992 La. App. LEXIS 2023 (June 24, 1992).

In defendant’s appeal of his sentence as excessive the appellate court had the power to correct illegal sentences; however if the State did not complain about an illegally lenient sentence then the appellate court could not amend or set aside the sentence as error patent. State v. Mitchell, 586 So. 2d 701, 1991 La. App. LEXIS 2534 (Oct. 2, 1991).

Under La. Code Crim. Proc. Ann. art. 882, the appeals court deleted the portion of defendant’s sentence disallowing probation, parole or suspension of sentence for five years because it was an illegal sentence. State v. Ventress, 578 So. 2d 256, 1991 La. App. LEXIS 793 (Apr. 17, 1991).

Where a trial judge initially ordered that defendant’s sentences be served concurrently and then changed them to consecutive sentences after post-conviction relief was filed, the sentence was vacated and remanded in accordance with La. Code Crim. Proc. Ann. art. 882, as the increase was not justified. State v. Merrell, 511 So. 2d 1234, 1987 La. App. LEXIS 9968 (Aug. 19, 1987).

Where the trial court committed a patent sentencing error by improperly sentencing defendant to the maximum sentence without the benefit of parole or probation, the court set aside the improper portion of the sentence as it was authorized to do under La. Code Crim. Proc. Ann. art. 882(A). State v. Grant, 486 So. 2d 901, 1986 La. App. LEXIS 6568 (Mar. 25, 1986).

Appellate court was not authorized by La. Code Crim. Proc. Ann. art. 882(A) to correct an illegally lenient sentence on appeal where defendant was the only party to file an appeal. State v. Fraser, 484 So. 2d 122, 1986 La. LEXIS 5716 (Feb. 24, 1986).

Although there was an error patent on the face of the record concerning defendant’s sentence, the appellate court did not correct the sentence under statute because there was no application by defendant or the State to correct it. State v. Le Clear, 474 So. 2d 554, 1985 La. App. LEXIS 10154 (Aug. 22, 1985).

Pursuant to La. Code Crim. Proc. Ann. art. 882, the court remanded the case for resentencing because the trial court improperly imposed an illegally lenient sentence. State v. Sepcich, 473 So. 2d 380, 1985 La. App. LEXIS 9498 (July 8, 1985).

Defendant’s sentence with respect to his armed robbery conviction was amended under La. Code Crim. Proc. Ann. art. 882, when it failed to include necessary language and was therefore unlawfully lenient. State v. Liddell, 463 So. 2d 678, 1985 La. App. LEXIS 8181 (Jan. 11, 1985), overruled by State v. Wright, 483 So. 2d 1104, 1986 La. App. LEXIS 5980 (La.App. 4 Cir. 1986).

Court of Appeal could amend a sentence imposed for an attempted aggravated rape conviction to strike the portion of the sentence which withdrew the benefits of parole, probation, or suspension of sentence. State v. Carry, 459 So. 2d 676, 1984 La. App. LEXIS 9927 (Nov. 14, 1984).

••• Illegal Sentences. — Case was remanded for resentencing to allow the trial court to correct the commitment to delete the reference that the sentence should be served concurrently with any other sentence defendant was currently serving; there was a discrepancy between the commitment and the transcript, the sentence was indeterminate because the trial court did not specifically state that defendant was placed on an active probationary period, and the sentence was indeterminate because of the trial court’s statement regarding defendant paying “fees and fines to probation” make it unclear whether it was a fine or the required monthly probation fee imposed as a condition of probation. State v. Shannon, 902 So. 2d 519, 2005 La. App. LEXIS 1098 (Apr. 26, 2005).

Defendant was not entitled to correction of an illegal sentence under La. Code Crim. Proc. Ann. art. 882(A) because a 33-year sentence was within the legal range prescribed by La. Rev. Stat. Ann. § 14:64(B), the armed robbery statute, and La. Rev. Stat. Ann. § 15:529.1, the habitual offender statute. State v. Donaldson, 880 So. 2d 39, 2004 La. App. LEXIS 1847 (July 14, 2004), writ denied by La. 2004-2056, 891 So. 2d 668, 2005 La. LEXIS 60 (La. Jan. 7, 2005).

In a criminal prosecution for distribution of cocaine, the jury erred by imposing an illegal sentence of 12 years’ imprisonment at hard labor, without benefits; La. Rev. Stat. Ann. § 40:967(B)(4)(b) only allows for the first five years of the sentence to be served without the benefit of parole, probation, or suspension of sentence, and accordingly, defendant’s sentence was amended. State v. Frazier, 870 So. 2d 1075, 2004 La. App. LEXIS 687 (Mar. 30, 2004), writ denied by La. 2004-1290, 885 So. 2d 584, 2004 La. LEXIS 3212 (La. Oct. 29, 2004).

As defendant’s sentence had previously been determined not to be excessive, and defendant did not file his motion to reconsider the sentence until after his life sentence became final, the appellate court vacated the modified sentence and reinstated defendant’s original sentence. State v. McCoy, 869 So. 2d 918, 2004 La. App. LEXIS 621 (Mar. 3, 2004), writ denied by La. 2004-0793, 883 So. 2d 1044, 2004 La. LEXIS 3120 (La. Oct. 15, 2004).

Defendant received an improper sentence after his convictions for the distribution of cocaine, because imposition of the entire sentence without benefits of parole, probation, or suspension of sentences, was illegal; pursuant to La. Code Crim. Proc. Ann. art. 882 and La. Rev. Stat. Ann. § 15:301.1(C), the appellate court was permitted to correct the sentence. State v. Harris, 868 So. 2d 886, 2004 La. App. LEXIS 319 (Feb. 23, 2004), writ denied by La. 2004-0675, 882 So. 2d 1166, 2004 La. LEXIS 2859 (La. Sept. 24, 2004).

Defendant was not entitled to benefit from an unlawfully lenient sentence when the trial judge agreed to waive the sex offender registration requirement, as such a requirement was mandatory. State v. Quinones, 864 So. 2d 824, 2003 La. App. LEXIS 3692 (Dec. 30, 2003).

In a drug case, defendant’s sentence of eight years at hard labor was not illegal, and he was not entitled to diminution or parole where defendant’s criminal record included multiple felony drug convictions, he had a conviction for attempted second degree murder, he committed the instant offense while he was on parole, and he had been adjudicated a second felony offender. State v. Young, 862 So. 2d 312, 2003 La. App. LEXIS 3309 (Dec. 5, 2003), modified by, writ of certiorari denied in part by La. 2004-0029, 872 So. 2d 505, 2004 La. LEXIS 1687 (La. May 14, 2004).

In the court’s review for errors patent under La. Code Crim. Proc. Ann. art. 920, the trial court failed to impose the mandatory fine of not more than $50,000 under La. Rev. Stat. Ann. § 40:966(B)(2); while the court was permitted to correct the illegally lenient sentence pursuant to La. Rev. Stat. Ann. § 15.301.1(A) and La. Code Crim. Proc. Ann. art. 882, because the language in art. 882 was permissive, the court refused to correct the sentence. State v. Brown, 861 So. 2d 644, 2003 La. App. LEXIS 3143 (Nov. 12, 2003), writ of certiorari denied by La. 2003-3407, 869 So. 2d 875, 2004 La. LEXIS 1158 (La. Apr. 2, 2004), writ denied by La. 2004-0049, 869 So. 2d 877, 2004 La. LEXIS 1065 (La. Apr. 2, 2004).

Defendant’s sentence for possession of a firearm by a convicted felon was illegally lenient because the trial court failed to impose a mandatory fine, but in light of defendant’s sentence for armed robbery, the appellate court refrained from taking action. State v. Turner, 850 So. 2d 811, 2003 La. App. LEXIS 1804 (June 19, 2003), writ denied by La. 2003-2170, 865 So. 2d 74, 2004 La. LEXIS 303 (La. Jan. 30, 2004).

An illegal sentence may be corrected at any time by an appellate court on review when correction of an illegal sentence does not involve the exercise of sentencing discretion, and there is no reason why the appellate court should not simply amend the sentence; however, if correction involves the exercise of sentencing discretion, the case must be remanded for the trial court to perform that function. State v. Buckley, 839 So. 2d 1193, 2003 La. App. LEXIS 617 (Mar. 6, 2003).

La. Code Crim. Proc. Ann. art. 882(A) does not require that an appellate court correct an illegal sentence, but provides that the appellate court “may” correct an illegal sentence on review. State v. Buckley, 839 So. 2d 1193, 2003 La. App. LEXIS 617 (Mar. 6, 2003).

Defendant’s sentence was amended to delete that portion imposing a $1500 fine because the effective date of the amendment to La. Rev. Stat. Ann. § 14:80 to provide for the imposition of a fine was seven days after defendant committed the offense. State v. Smith, 846 So. 2d 786, 2003 La. App. LEXIS 299 (Feb. 12, 2003), writ of certiorari denied by La. 2003-0562, 845 So. 2d 1061, 2003 La. LEXIS 1776 (La. May 30, 2003).

Defendant’s sentence under La. Rev. Stat. Ann. § 14:98 for the crime of driving while intoxicated was illegally imposed where it was imposed based on § 14:98 as it was at the time that defendant committed the crimes, rather than at the time that defendant was convicted, as required; the matter required remand for correction, pursuant to La. Code Crim. Proc. Ann. art. 882. State v. Joseph, 836 So. 2d 1206, 2003 La. App. LEXIS 130 (Jan. 29, 2003).

Appellate court had the authority to correct an illegally-lenient sentence when the trial court did not impose the mandatory fine for distribution of drugs within a school zone. State v. Jordan, 836 So. 2d 609, 2002 La. App. LEXIS 4167 (Dec. 30, 2002).

Trial court erred in sentencing defendant as a fourth felony offender under amended version of the habitual offender act, La. Rev. Stat. Ann. § 15:529.1, rather than the one in effect at time defendant committed the offense; however, the appellate court declined to exercise its discretion to correct the sentence under La. Code Crim. Proc. Ann. art. 882, because, although the State objected on the record to the sentence, it did not file a motion to reconsider sentence, as authorized by La. Code Crim. Proc. Ann. art. 881.1, nor had it appealed or sought supervisory relief. State v. Bagneris, 830 So. 2d 1047, 2002 La. App. LEXIS 3213 (Oct. 23, 2002), writ denied by La. 2002-3119, 853 So. 2d 634, 2003 La. LEXIS 2526 (La. Sept. 19, 2003).

Trial judge imposed sentence without benefit of probation or suspension of sentence, but the penalty provision of La. Rev. Stat. Ann. § 14:34 did not authorize such a restriction; thus, pursuant to La. Code Crim. Proc. Ann. art. 882(A), the appellate court amended defendant’s sentence by deleting the restriction that defendant serve the sentence without benefit of probation or suspension of sentence. State v. Coleman, 828 So. 2d 1130, 2002 La. App. LEXIS 3062 (Oct. 2, 2002), writ denied by La. 2003-2533, 882 So. 2d 1153, 2004 La. LEXIS 2831 (La. Sept. 24, 2004).

Defendant was properly convicted for distribution of cocaine, however, the sentence was illegally lenient and the court corrected the sentence to conform with the statutory provisions as they existed at the time of the commission of the crime. State v. Rivers, 817 So. 2d 216, 2002 La. App. LEXIS 1003 (Apr. 10, 2002), writ denied by La. 2002-1156, 829 So. 2d 1035, 2002 La. LEXIS 3501 (La. Nov. 22, 2002).

While an illegal sentence may be corrected at any time by an appellate court on review pursuant to La. Code Crim. Proc. Ann. art. 882(A), correction by the appellate court is not required by Article 882(A); thus, where defendant, who was convicted of aggravated battery, was sentenced to 18 years at hard labor without benefit of parole despite the fact that the penalty provision of the attempted murder statute nor the habitual offender law authorized such a restriction on his parole eligibility, the appellate court amended defendant’s sentence to delete the restriction on his parole eligibility. State v. Callegari, 773 So. 2d 806, 2000 La. App. LEXIS 2747 (Nov. 2, 2000), writ denied by La. 2000-3338, 801 So. 2d 362, 2001 La. LEXIS 3075 (La. Nov. 9, 2001).

Under La. Code Crim. Proc. Ann. art. 882, an illegal sentence may be corrected after a defendant’s release from incarceration. State v. Copeland, 750 So. 2d 224, 1999 La. App. LEXIS 3311 (Nov. 17, 1999).

An illegal sentence could be corrected at any time by the court that imposed the sentence or by an appellate court on review. State v. Branch, 714 So. 2d 1277, 1998 La. App. LEXIS 1723 (July 6, 1998), writ denied by La. 98-2359, 734 So. 2d 1227, 1999 La. LEXIS 151 (La. Jan. 8, 1999).

Appellate court’s authority to correct an illegal sentence did not apply where defendant appealed his conviction but the State did not seek review of the sentence. State v. Killian, 677 So. 2d 487, 1996 La. App. LEXIS 1033 (May 8, 1996), writ of certiorari denied by La. 96-1461, 683 So. 2d 266, 1996 La. LEXIS 3119 (La. Nov. 8, 1996).

La. Code Crim. Proc. Ann. art. 882 authorizes the court that imposed an illegal sentence or an appellate court on review to correct an illegal sentence. State v. Vale, 650 So. 2d 379, 1995 La. App. LEXIS 220 (Jan. 31, 1995), writ denied by La. 95-1230, 661 So. 2d 1358, 1995 La. LEXIS 2610 (La. Oct. 27, 1995), reversed by, remanded by La. 95-0577, 666 So. 2d 1070, 1996 La. LEXIS 2318 (La. Jan. 26, 1996).

Where defendant’s five year maximum sentence was suspended and defendant was placed on probation with conditions, including a term of one year in the parish jail; the sentence was illegal because defendant was sentenced to a term greater than the maximum. State v. Diaz, 615 So. 2d 1336, 1993 La. LEXIS 1324 (Apr. 2, 1993).

Although the trial court had the authority to correct defendant’s illegally lenient sentence under La. Code Crim. Proc. Ann. art. 882, because the correction, which deleted good time credit, resulted in a more onerous sentence after defendant had unsuccessfully appealed his conviction and sentence, the sentence was improper; the record must negate any inference of retaliation against defendant for exercising his right of appeal, show that the trial court exercised sentencing discretion with awareness of the applicable law relating to the range and conditions of the sentence, and reflect as nearly as possible the trial court’s intent upon original sentencing. State v. McQueen, 609 So. 2d 240, 1992 La. LEXIS 3846 (Dec. 21, 1992).

Where a trial court erred in imposing a sentence for simple robbery without benefit of parole, probation, or suspension of sentence, because it was contrary to the sentencing provision of the simple robbery statute, an appellate court was authorized, under La. Code Crim. Proc. Ann. art. 882(A), to correct the sentence by amendment rather than by remanding the case for resentencing, given that the defect did not involve exercise of the sentencing judge’s discretion. State v. Riche, 608 So. 2d 639, 1992 La. App. LEXIS 3359 (Oct. 27, 1992), writ of certiorari denied by 613 So. 2d 972, 1993 La. LEXIS 975 (La. 1993).

Where the sentences did not reflect credit to defendant for time served, but this deficiency was not assigned as error, it constituted a patent error in that it was an error discovered by mere inspection of the proceedings without inspection of the evidence. State v. Conway, 588 So. 2d 1369, 1991 La. App. LEXIS 2810 (Oct. 30, 1991), writ of certiorari denied by 610 So. 2d 797, 1993 La. LEXIS 3 (La. 1993).

Where defendant had the specific intent to kill the police officer per La. Rev. Stat. Ann. §§ 14:27, 14:30, his sentence was not excessive where the trial court took cognizance of the criteria of La. Code Crim. Proc. Ann. art. 894.1, and the sentence did not shock one’s sense of justice as set forth in La. Const. art. I, § 20; La. Code Crim. Proc. Ann. art. 880 required that defendant receive credit for time spent in actual custody prior to imposition of sentence, and where the trial court did not allow such credit, the appellate court could correct an illegal sentence on review as per La. Code Crim. Proc. Ann. art. 882(A). State v. Rubin, 588 So. 2d 1289, 1991 La. App. LEXIS 2813 (Oct. 30, 1991).

In defendant’s appeal of his sentence as excessive the appellate court had the power to correct illegal sentences; however if the State did not complain about an illegally lenient sentence then the appellate court could not amend or set aside the sentence as error patent. State v. Mitchell, 586 So. 2d 701, 1991 La. App. LEXIS 2534 (Oct. 2, 1991).

Under La. Rev. Stat. Ann. § 14:64 and La. Code Crim. Proc. Ann. art. 882, the defendant’s corrected sentence was properly vacated and remanded for resentencing because the record did not reflect that the resentencing judge adequately considered the intent of the original sentencing judge. State v. Desdunes, 579 So. 2d 452, 1991 La. LEXIS 1557 (May 24, 1991), overruled by State v. Harris, La. 93-1098, 665 So. 2d 1164, 1996 La. LEXIS 27 (La. Jan. 5, 1996).

Under La. Rev. Stat. Ann. § 14:64 and La. Code Crim. Proc. Ann. art. 882, the resentencing judge did not adequately consider the intent of the original sentencing judge when it corrected the defendant’s sentence and therefore the corrected sentence was properly vacated and remanded for resentencing. State v. Washington, 578 So. 2d 1150, 1991 La. LEXIS 1559 (May 24, 1991), overruled in part by State v. Harris, La. 93-1098, 665 So. 2d 1164, 1996 La. LEXIS 27 (La. Jan. 5, 1996).

An appellate court is authorized to correct an illegal sentence when the exercise of sentencing discretion is not involved; where the correction of this error necessarily involves sentencing discretion, a remand for resentencing is required. State v. Jenkins, 573 So. 2d 218, 1990 La. App. LEXIS 2946 (Dec. 12, 1990), overruled by State ex rel. Marks v. Thompson, 596 So. 2d 193, 1992 La. LEXIS 1180 (La. 1992).

There was nothing in the record to suggest that the trial court corrected the sentence imposed the previous day because defendant had taken an appeal; the trial court realized it had made a mistake and availed itself of the authority provided by La. Code Crim. Proc. Ann. art. 882 to correct the sentence and make it comply with the law. State v. Dawson, 560 So. 2d 593, 1990 La. App. LEXIS 796 (Apr. 12, 1990).

Where a defendant convicted of hit-and-run driving was not given credit for time served as required under La. Code Crim. Proc. Ann art. 880, and did not appeal the legality of his sentence, an appellate court could correct on its own initiative, pursuant to art. 882, an error that was discoverable by a mere inspection of the pleadings and proceedings and without inspection of the evidence. State v. Agee, 534 So. 2d 483, 1988 La. App. LEXIS 2452 (Nov. 16, 1988), writ of certiorari denied by 540 So. 2d 326, 1989 La. LEXIS 760 (La. 1989).

Defendant’s sentence for the crime of simple burglary of a dwelling was illegally lenient because it did not specify that one year was to be served without benefit of parole, probation, or suspension of sentence, as mandated by La. Rev. Stat. Ann. § 14:62.2. State v. Hardan, 501 So. 2d 848, 1987 La. App. LEXIS 8530 (Jan. 12, 1987).

Although the State did not object to defendant’s sentence at the time of its imposition, and did not make a formal motion for amendment of the sentence, the State called the court’s attention to the illegal sentence in its appellate brief and defendant specifically asked for an error patent review; therefore, the sentence was set aside and vacated. State v. Hardan, 501 So. 2d 848, 1987 La. App. LEXIS 8530 (Jan. 12, 1987).

Trial court retained jurisdiction to resentence defendant where the original sentence it imposed was illegal. State v. Thomas, 482 So. 2d 32, 1986 La. App. LEXIS 5930 (Jan. 13, 1986).

Sentence of defendant convicted for armed robbery would be set aside, and case would be remanded for resentencing pursuant to La. Code Crim. Proc. Ann. art. 882, where the trial court failed to impose defendant’s sentence without benefit of parole, probation, or suspension of sentence. State v. Ruffin, 475 So. 2d 1375, 1985 La. App. LEXIS 9801 (Sept. 16, 1985).

Pursuant to La. Code Crim. Proc. Ann. art. 882, the court remanded the case for resentencing because the trial court improperly imposed an illegally lenient sentence. State v. Sepcich, 473 So. 2d 380, 1985 La. App. LEXIS 9498 (July 8, 1985).

Where a defendant challenged the sentence imposed as excessive but the sentence was actually illegally lenient, the appellate court had no authority to correct the sentence unless the State had challenged the sentence; under La. Code Crim. Proc. Ann. art. 882, the appellate authority to correct an illegally lenient sentence is available only upon application of the State. State v. Samuels, 471 So. 2d 883, 1985 La. App. LEXIS 8671 (June 12, 1985).

Notwithstanding a subsequent amendment to La. Code Crim. Proc. Ann. art. 882 giving appellate courts the power to correct illegal sentences on review, the court held that where the state sought no review of an illegally lenient sentence, it would not disturb the sentence imposed. State v. Sykes, 471 So. 2d 886, 1985 La. App. LEXIS 8650 (June 12, 1985).

Defendant’s sentences upon conviction for attempted manslaughter would be increased to the statutory minimum where the sentences imposed were less than the minimum; where there was no sentencing discretion involved in correcting an illegal sentence, it was immaterial whether the correction was effected by the trial court or by the appellate court. State v. Brisco, 470 So. 2d 569, 1985 La. App. LEXIS 9747 (May 29, 1985), set aside in part by 485 So. 2d 55, 1986 La. LEXIS 6006 (La. 1986).

Although a sentence of six years in prison with credit for time served was unlawfully lenient where defendant was convicted of simple burglary of an inhabited dwelling, the appellate court did not correct the sentence because the State had not sought review of the trial court’s judgment. State v. Davis, 463 So. 2d 733, 1985 La. App. LEXIS 8196 (Jan. 11, 1985).

Defendant’s sentence with respect to his armed robbery conviction was amended under La. Code Crim. Proc. Ann. art. 882, when it failed to include necessary language and was therefore unlawfully lenient. State v. Liddell, 463 So. 2d 678, 1985 La. App. LEXIS 8181 (Jan. 11, 1985), overruled by State v. Wright, 483 So. 2d 1104, 1986 La. App. LEXIS 5980 (La.App. 4 Cir. 1986).

La. Code Crim. Proc. Ann. art. 882 allowed the appeals court to correct an aggravated battery’s illegal sentence on review to state that defendant was to be imprisoned for the remainder of his natural life, without benefit of parole, probation, or suspension of sentence. State v. Holmes, 462 So. 2d 286, 1984 La. App. LEXIS 10397 (Dec. 28, 1984), reversed by, vacated by 475 So. 2d 1057, 1985 La. LEXIS 10288 (La. 1985).

Although appellate court found that defendant’s sentence for attempted armed robbery was illegally lenient because it did not provide the sentencing restrictions mandated by La. Rev. Stat. Ann. § 14:64, the State did not object to the sentence when it was imposed, and did not call attention to the error either by pleading or appellate brief; consequently, although La. Code Crim. Proc. Ann. art. 882 gave authority to the appellate court to correct an illegally lenient sentence if an “application” was made by the State, the court declined to make such correction in defendant’s case for lack of the requisite “application.” State v. Robertson, 459 So. 2d 581, 1984 La. App. LEXIS 9956 (Nov. 13, 1984).

In a drug offenses suit, it was illegal for the district judge to impose an alternative to a fine that consisted of a term of imprisonment longer than one year under La. Code Crim. Proc. Ann. art. 884; an illegal sentence could be vacated and corrected at any time pursuant to La. Code Crim. Proc. Ann. art. 882. State v. Jones, 447 So. 2d 1050, 1984 La. LEXIS 8365 (Feb. 27, 1984).

Pursuant to La. Code Crim. Proc. Ann. art. 882, where the State failed to complain in the trial court that defendant’s sentence was unlawfully lenient and failed to seek any supervisory writs, it was precluded from attacking the illegal sentence in defendant’s appeal. State v. Jimmerson, 432 So. 2d 1093, 1983 La. App. LEXIS 8606 (May 25, 1983).

Where a trial judge mistakenly thought that he was expressly prohibited from suspending mandatory life sentences for distribution of heroin under La. Rev. Stat. Ann. § 40:966(B)(1), 1973 La. Acts 207, but § 40:966 did not at that time expressly prohibit suspending the sentence, the trial court could not change the sentence after defendants filed their appeal under La. Code Crim. Proc. Ann. art. 882 because it was not an illegal sentence. State v. Battaglia, 377 So. 2d 264, 1979 La. LEXIS 7184 (Nov. 1, 1979).

State’s complaints about the illegality of a life sentence imposed on a conviction of aggravated rape needed to be presented to the trial court, with the trial court’s determination being reviewable by supervisory writs under La. Code Crim. Proc. Ann. art. 882. State v. Speed, 335 So. 2d 28, 1976 La. LEXIS 4209 (June 30, 1976).

Where defendants should have been sentenced to not less than five years at hard labor in accordance with La. Rev. Stat. Ann. § 40:981 for selling marijuana and where the trial court suspended their sentences and placed defendants on probation, the State possessed the statutory right under La. Code Crim. Proc. Ann. art. 882 and constitutional right to appeal. State v. Glantz, 253 LA. 883, 220 So. 2d 711, 1969 La. LEXIS 3031 (Feb. 24, 1969).

•• Credits. — Where defendant was entitled to credit for time served under La. Code Crim. Proc. Ann. art. 880, an appellate court, on its own motion, amended his sentence, pursuant to La. Code Crim. Proc. Ann. art. 882, to credit him for time served if the time defendant served before the imposition of the sentences he appealed was not credited against an unrelated sentence. State v. Eason, 850 So. 2d 1090, 2003 La. App. LEXIS 2143 (July 16, 2003).

Appellate court’s review revealed that the minutes and sentencing transcript did not show that defendant was given credit for time served and where failure to give credit for time served, which was mandated by La. Code Crim. Proc. Ann. art. 880, was error patent it could be corrected under La. Code. Crim. Proc. Ann. art. 882 without remanding for re-sentencing; defendant was entitled to credit for time served, subsequent to the commission of the instant offense, to the extent that the time served was not credited against a sentence for any other offense pursuant to La. Code Crim. Proc. Ann. art. 882. State v. Samuels, 847 So. 2d 93, 2003 La. App. LEXIS 1403 (May 14, 2003).

Under La. Code Crim. Proc. Ann. art. 882(A), defendant arrested and convicted on drug charges was entitled to credit for time served prior to the execution of the sentence. State v. Jackson, 692 So. 2d 659, 1997 La. App. LEXIS 585 (Mar. 26, 1997), writ denied by La. 97-1100, 703 So. 2d 611, 1997 La. LEXIS 3215 (La. Oct. 13, 1997).

La. Code Crim. Proc. Ann. art. 882(A) requires that a defendant be given credit for time served prior to the execution of the sentence. State v. Smith, 677 So. 2d 458, 1996 La. App. LEXIS 895 (Apr. 24, 1996).

An examination of the record for errors patent revealed that the defendant was not given credit toward service of his sentence for time spent in actual custody prior to the imposition of sentence as required by La. Code Crim. Proc. Ann. art. 880. Defendant’s sentence therefore was amended to reflect that the defendant was given credit for time served prior to the execution of the sentence pursuant to La. Code Crim. Proc. Ann. art. 882(A). State v. Johnson, 664 So. 2d 766, 1995 La. App. LEXIS 3407 (Dec. 6, 1995), writ of certiorari denied by La. 96-0082, 670 So. 2d 1236, 1996 La. LEXIS 992 (La. Mar. 29, 1996).

Where victim testified that the defendant touched her chest and vagina, and rubbed against her, the court held that the evidence was sufficient to support the defendant’s conviction for sexual battery under La. Rev. Stat. Ann. § 14:43.1; the court, however, amended the defendant’s sentence to allow credit for time served in accordance with La. Code Crim. Proc. Ann. arts. 880, 882. State v. Guidry, 664 So. 2d 698, 1995 La. App. LEXIS 2900 (Nov. 2, 1995).

Trial court committed patent error by failing to give defendant credit for time spent in jail while awaiting trial; La. Code Crim. Proc. Ann. art. 882 required that the case be remanded to allow the entry to show that defendant was given credit for time served. State v. Dunbar, 657 So. 2d 429, 1995 La. App. LEXIS 1408 (May 31, 1995).

Where the sentences did not reflect credit to defendant for time served, but this deficiency was not assigned as error, it constituted a patent error in that it was an error discovered by mere inspection of the proceedings without inspection of the evidence. State v. Conway, 588 So. 2d 1369, 1991 La. App. LEXIS 2810 (Oct. 30, 1991), writ of certiorari denied by 610 So. 2d 797, 1993 La. LEXIS 3 (La. 1993).

Trial court committed a patent error when it re-sentenced defendant to a term of 25 years imprisonment without including credit for time served as required by La. Code Crim. Proc. Ann. art. 882(A). State v. Davis, 588 So. 2d 1234, 1991 La. App. LEXIS 2849 (Oct. 18, 1991).

Where a defendant convicted of hit-and-run driving was not given credit for time served as required under La. Code Crim. Proc. Ann art. 880, and did not appeal the legality of his sentence, an appellate court could correct on its own initiative, pursuant to art. 882, an error that was discoverable by a mere inspection of the pleadings and proceedings and without inspection of the evidence. State v. Agee, 534 So. 2d 483, 1988 La. App. LEXIS 2452 (Nov. 16, 1988), writ of certiorari denied by 540 So. 2d 326, 1989 La. LEXIS 760 (La. 1989).

•• Cruel & Unusual Punishment. — Reliance on La. Code Crim. Proc. Ann. art. 881.1 in the context of a sentence illegal on its face is misplaced; an illegal sentence is no sentence at all and La. Code Crim. Proc. Ann. art. 881.5 authorizes a trial judge to correct an illegal sentence at any time, and La. Code Crim. Proc. Ann. art. 882 allows an appellate court to correct an illegal sentence on review even where no motion to reconsider the sentence is filed in the trial court. State v. Green, 673 So. 2d 262, 1996 La. App. LEXIS 647 (Apr. 17, 1996), writ of certiorari denied by La. 96-1248, 679 So. 2d 1380, 1996 La. LEXIS 2640 (La. Oct. 4, 1996), writ of certiorari denied by La. 96-1131, 679 So. 2d 1379, 1996 La. LEXIS 2635 (La. Oct. 4, 1996).

•• Fines. — Remand for resentencing was necessary under La. Code Crim. Proc. Ann. art. 882(A), because a trial court failed to impose a mandatory fine of not less than $2,000, or more than $15,000, and further failed to require participation in a substance abuse program, driver improvement program, or both, as required by La. Rev. Stat. Ann. § 14:32.1(B). State v. Figueroa, 869 So. 2d 957, 2004 La. App. LEXIS 698 (Mar. 31, 2004).

Trial court failed to impose a mandatory fine as part of defendant’s sentence for unlawful possession of a firearm, making the sentence illegally lenient, and the matter was remanded. State v. Lee, 836 So. 2d 589, 2002 La. App. LEXIS 4157 (Dec. 30, 2002), writ denied by La. 2003-0535, 855 So. 2d 755, 2003 La. LEXIS 3023 (La. Oct. 17, 2003).

Although a trial court committed errors patent by failing to impose a fine as required by La. Rev. Stat. Ann. § 40:967(F)(1)(a), and, additionally, upon resentencing defendant as a multiple offender, the trial court failed to state that defendant would not be eligible for parole, probation, or suspension of sentence prior to serving the minimum sentence as was required by La. Rev. Stat. Ann. § 40:967(G), because the State did not object at the time of sentencing, did not file a timely motion to reconsider the sentences, and did not appeal; therefore, under the provisions of La. Code Crim. Proc. Ann. arts. 881.1, 881.2(B)(2), and 882, a Court of Appeal of Louisiana was prohibited from reviewing the issue of an illegally lenient sentence. State v. Pollard, 640 So. 2d 882, 1994 La. App. LEXIS 2094 (July 14, 1994).

Sentencing defendant to 30 days imprisonment on default of paying court costs in addition to his sentences of one year imprisonment on default of paying fines violated La. Code Crim. Proc. Ann. art. 884; hence, on defendant’s appeal the court found such to be an error patent and exercised its authority under La. Code Crim. Proc. Ann. art. 882 and amended the sentence by deleting the provision for 30-day imprisonment on default of paying court costs. State v. Jasper, 491 So. 2d 709, 1986 La. App. LEXIS 7154 (June 5, 1986).

•• Guidelines

••• General Overview. — In a drug offenses suit, it was illegal for the district judge to impose an alternative to a fine that consisted of a term of imprisonment longer than one year under La. Code Crim. Proc. Ann. art. 884; an illegal sentence could be vacated and corrected at any time pursuant to La. Code Crim. Proc. Ann. art. 882. State v. Jones, 447 So. 2d 1050, 1984 La. LEXIS 8365 (Feb. 27, 1984).

••• Adjustments & Enhancements

•••• General Overview. — Under La. Code Crim. Proc. Ann. art. 882(A), defendant arrested and convicted on drug charges was entitled to credit for time served prior to the execution of the sentence. State v. Jackson, 692 So. 2d 659, 1997 La. App. LEXIS 585 (Mar. 26, 1997), writ denied by La. 97-1100, 703 So. 2d 611, 1997 La. LEXIS 3215 (La. Oct. 13, 1997).

Where victim testified that the defendant touched her chest and vagina, and rubbed against her, the court held that the evidence was sufficient to support the defendant’s conviction for sexual battery under La. Rev. Stat. Ann. § 14:43.1; the court, however, amended the defendant’s sentence to allow credit for time served in accordance with La. Code Crim. Proc. Ann. arts. 880, 882. State v. Guidry, 664 So. 2d 698, 1995 La. App. LEXIS 2900 (Nov. 2, 1995).

•••• Criminal History

••••• General Overview. — Where defendant was convicted of one count each of attempted possession of cocaine, attempted possession of methylphenidate, and attempted possession of codeine stemming from a search of a residence, the trial court erred in enhancing each of the sentences based on defendant’s status as a second offender; where defendant was convicted of more than a single count at the same time, it was error for the trial court to enhance more than one sentence pursuant to a multiple bill. State v. Hayes, 488 So. 2d 1287, 1986 La. App. LEXIS 6869 (May 12, 1986).

••••• Prior Felonies. — Because defendant’s 20-year sentence at hard labor for possession of between 28 and 199 grams of cocaine as a second felony offender was illegally lenient under La. Rev. Stat. Ann. § 15:529.1(G) of the Habitual Offender Law and former La. Rev. Stat. Ann. § 40:967(F), the sentence was vacated and remanded for resentencing. State v. Chisley, 860 So. 2d 45, 2003 La. App. LEXIS 2850 (Oct. 15, 2003), writ of certiorari denied by La. 2003-3358, 869 So. 2d 874, 2004 La. LEXIS 1156 (La. Apr. 2, 2004), remanded by La. App. 06-900, 957 So. 2d 226, 2007 La. App. LEXIS 753 (La.App. 5 Cir. Apr. 24, 2007).

Appellate courts have authority under La. Code Crim. Proc. Ann. art. 882 to correct an illegally lenient sentence despite the failure of either party to raise the issue in the district court or on appeal; nonetheless, art. 882 is permissive, and the Court of Appeal of Louisiana, Fifth Circuit, has recognized that the trial judge may consider the legislative change to the habitual offender statute as evidence of its intent. State v. Williams, 841 So. 2d 936, 2003 La. App. LEXIS 452 (Feb. 25, 2003).

The court has the authority under La. Code Crim. Proc. Ann. art. 882 to correct an illegally lenient sentence despite the failure of either party to raise the issue in the district court or on appeal; a trial judge may consider the legislative change to the habitual offender statute as evidence of its intent. State v. Davis, 841 So. 2d 952, 2003 La. App. LEXIS 476 (Feb. 25, 2003), writ of certiorari denied by La. 2003-0948, 857 So. 2d 516, 2003 La. LEXIS 3284 (La. Nov. 7, 2003).

Appellate courts have authority under La. Code Crim. Proc. Ann. art. 882 to correct an illegally lenient sentence despite the failure of either party to raise the issue in the district court or on appeal; considering that the trial court gave extensive and specific reasons under Dorthey for deviating from the mandatory minimum sentence, and the state did not challenge the sentence on appeal, the appellate court declined to exercise the discretion provided in art. 882 to correct defendant’s illegally lenient sentence for possession of cocaine as a habitual offender. State v. Davis, 841 So. 2d 952, 2003 La. App. LEXIS 476 (Feb. 25, 2003), writ of certiorari denied by La. 2003-0948, 857 So. 2d 516, 2003 La. LEXIS 3284 (La. Nov. 7, 2003).

Defendant who was convicted of four charges of armed robbery and sentenced as an habitual offender was entitled to resentencing because the trial court did not specify which of the four convictions was being enhanced and did not impose a separate sentence on each of the remaining three convictions. State v. Webster, 664 So. 2d 624, 1995 La. App. LEXIS 2904 (Nov. 2, 1995).

•• Imposition. — Pursuant to La. Code Crim. Proc. Ann. art. 882(A), the appellate court corrected the sentence imposed on defendant’s two attempt convictions because the attempt statute existing at the time, La. Rev. Stat. Ann. § 14:27, did not provide for the imposition of a sentence without benefit of parole, probation, or suspension of sentence. State v. Yarbrough, 596 So. 2d 311, 1992 La. App. LEXIS 630 (Mar. 11, 1992), writ of certiorari denied by 599 So. 2d 317, 1992 La. LEXIS 1858 (La. 1992).

Trial court was not authorized to exclude defendant, who was convicted of possession of heroin under La. Rev. Stat. Ann. § 40:966, from consideration for parole; accordingly, defendant was entitled to have his sentence corrected to delete the provision denying him the benefit of consideration for parole. State v. Marks, 337 So. 2d 1177, 1976 La. LEXIS 5262 (Oct. 6, 1976).

Where defendant was convicted of violating the State Obscenity Statute, La. Rev. Stat. Ann. § 14:106, and when the conviction related to one act of obscenity, error resulted when the trial court imposed sentence with respect to three violations of the obscenity statute; resentencing was required under La. Code Crim. Proc. Ann. art. 882. State v. Todd, 278 So. 2d 36, 1973 La. LEXIS 5736 (May 7, 1973).

In accordance with La. Code Crim. Proc. Ann. art. 882, the court remanded defendant’s case whereby the trial court imposed an illegal sentence upon him for five counts of violating the obscenity statute, La. Rev. Stat. Ann. § 14:106, when defendant actually committed one offense and was charged five different ways in the bill of information. State v. Hungerford, 278 So. 2d 33, 1973 La. LEXIS 5827 (May 7, 1973).

••• General Overview. — Defendant who was convicted of four charges of armed robbery and sentenced as an habitual offender was entitled to resentencing because the trial court did not specify which of the four convictions was being enhanced and did not impose a separate sentence on each of the remaining three convictions. State v. Webster, 664 So. 2d 624, 1995 La. App. LEXIS 2904 (Nov. 2, 1995).

Although a trial court committed errors patent by failing to impose a fine as required by La. Rev. Stat. Ann. § 40:967(F)(1)(a), and, additionally, upon resentencing defendant as a multiple offender, the trial court failed to state that defendant would not be eligible for parole, probation, or suspension of sentence prior to serving the minimum sentence as was required by La. Rev. Stat. Ann. § 40:967(G), because the State did not object at the time of sentencing, did not file a timely motion to reconsider the sentences, and did not appeal; therefore, under the provisions of La. Code Crim. Proc. Ann. arts. 881.1, 881.2(B)(2), and 882, a Court of Appeal of Louisiana was prohibited from reviewing the issue of an illegally lenient sentence. State v. Pollard, 640 So. 2d 882, 1994 La. App. LEXIS 2094 (July 14, 1994).

Defendant was not entitled to a sentencing hearing on remand, where the trial court sentenced defendant to consecutive prison terms upon his plea of guilty to attempted aggravated arson and to manufacture and possession of a bomb, where the consecutive sentences violated defendant’s plea bargain, where the trial court did not vacate the sentences but remanded the case to the trial court for correction of the sentences, and where the trial court corrected the sentence by making the sentences concurrent. State v. Champagne, 506 So. 2d 1377, 1987 La. App. LEXIS 9510 (May 13, 1987).

••• Factors. — The court has the authority under La. Code Crim. Proc. Ann. art. 882 to correct an illegally lenient sentence despite the failure of either party to raise the issue in the district court or on appeal; a trial judge may consider the legislative change to the habitual offender statute as evidence of its intent. State v. Davis, 841 So. 2d 952, 2003 La. App. LEXIS 476 (Feb. 25, 2003), writ of certiorari denied by La. 2003-0948, 857 So. 2d 516, 2003 La. LEXIS 3284 (La. Nov. 7, 2003).

Appellate courts have authority under La. Code Crim. Proc. Ann. art. 882 to correct an illegally lenient sentence despite the failure of either party to raise the issue in the district court or on appeal; considering that the trial court gave extensive and specific reasons under Dorthey for deviating from the mandatory minimum sentence, and the state did not challenge the sentence on appeal, the appellate court declined to exercise the discretion provided in art. 882 to correct defendant’s illegally lenient sentence for possession of cocaine as a habitual offender. State v. Davis, 841 So. 2d 952, 2003 La. App. LEXIS 476 (Feb. 25, 2003), writ of certiorari denied by La. 2003-0948, 857 So. 2d 516, 2003 La. LEXIS 3284 (La. Nov. 7, 2003).

••• Pronouncement. — Correction of a sentencing transcript did not involve the exercise of sentencing discretion and eliminated any possibility of confusion as to the terms of defendant’s confinement, and under La. Code Crim. Proc. Ann. art. 882 it was not necessary to vacate a habitual offender sentence or to remand for resentencing. State v. Norwood, 802 So. 2d 721, 2001 La. App. LEXIS 2420 (Aug. 29, 2001).

•• Proportionality. — In the state’s prosecution of defendant for aggravated rape, aggravated kidnapping and armed robbery, defendant’s sentence was illegally lenient under La. Rev. Stat. Ann. §§ 14:64(B), 15:529.1(G), and La. Code Crim. Proc. Ann. art. 882 where the trial court failed to state that a sentence for the armed robbery was without benefit of parole, probation or suspension of sentence; however, remand was not required where the prosecution failed to correctly apply for review. State v. Toomer, 572 So. 2d 1152, 1990 La. App. LEXIS 2996 (Dec. 18, 1990).

•• Ranges. — Defendant’s sentence under La. Rev. Stat. Ann. § 14:98 for the crime of driving while intoxicated was illegally imposed where it was imposed based on § 14:98 as it was at the time that defendant committed the crimes, rather than at the time that defendant was convicted, as required; the matter required remand for correction, pursuant to La. Code Crim. Proc. Ann. art. 882. State v. Joseph, 836 So. 2d 1206, 2003 La. App. LEXIS 130 (Jan. 29, 2003).

Legislation which amends a criminal statute to increase the possible maximum penalty for violating the statute cannot be applied to someone convicted of committing a crime prior to the enactment of the legislation. State v. Smith, 688 So. 2d 1285, 1997 La. App. LEXIS 122 (Feb. 5, 1997).

•• Vindictiveness. — Although the trial court had the authority to correct defendant’s illegally lenient sentence under La. Code Crim. Proc. Ann. art. 882, because the correction, which deleted good time credit, resulted in a more onerous sentence after defendant had unsuccessfully appealed his conviction and sentence, the sentence was improper; the record must negate any inference of retaliation against defendant for exercising his right of appeal, show that the trial court exercised sentencing discretion with awareness of the applicable law relating to the range and conditions of the sentence, and reflect as nearly as possible the trial court’s intent upon original sentencing. State v. McQueen, 609 So. 2d 240, 1992 La. LEXIS 3846 (Dec. 21, 1992).

• Postconviction Proceedings

•• Motions to Set Aside Sentence. — Although a trial court committed errors patent by failing to impose a fine as required by La. Rev. Stat. Ann. § 40:967(F)(1)(a), and, additionally, upon resentencing defendant as a multiple offender, the trial court failed to state that defendant would not be eligible for parole, probation, or suspension of sentence prior to serving the minimum sentence as was required by La. Rev. Stat. Ann. § 40:967(G), because the State did not object at the time of sentencing, did not file a timely motion to reconsider the sentences, and did not appeal; therefore, under the provisions of La. Code Crim. Proc. Ann. arts. 881.1, 881.2(B)(2), and 882, a Court of Appeal of Louisiana was prohibited from reviewing the issue of an illegally lenient sentence. State v. Pollard, 640 So. 2d 882, 1994 La. App. LEXIS 2094 (July 14, 1994).

•• Parole. — Trial court improperly restricted defendant’s parole eligibility when sentencing defendant as a multiple offender for his conviction for distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967(A), where former § 40:967 restricted parole eligibility for the first five years of the sentence and not, as the trial court had done, which was to have imposed defendant’s multiple offender sentence without parole eligibility for the entire term of imprisonment. State v. Bates, 853 So. 2d 71, 2003 La. App. LEXIS 2219 (July 29, 2003), writ denied by La. 2003-2565, 865 So. 2d 740, 2004 La. LEXIS 419 (La. Feb. 6, 2004).

Trial court was not authorized to exclude defendant, who was convicted of possession of heroin under La. Rev. Stat. Ann. § 40:966, from consideration for parole; accordingly, defendant was entitled to have his sentence corrected to delete the provision denying him the benefit of consideration for parole. State v. Marks, 337 So. 2d 1177, 1976 La. LEXIS 5262 (Oct. 6, 1976).

•• Sex Offenders

••• General Overview. — Defendant was not entitled to benefit from an unlawfully lenient sentence when the trial judge agreed to waive the sex offender registration requirement, as such a requirement was mandatory. State v. Quinones, 864 So. 2d 824, 2003 La. App. LEXIS 3692 (Dec. 30, 2003).

• Appeals

•• Reversible Errors

••• General Overview. — Appellate court will not correct errors unfavorable to defendant where the issue is not raised by the state. In the Interest of Nunez, 657 So. 2d 506, 1995 La. App. LEXIS 1767 (June 7, 1995).

Trial court committed patent error by failing to give defendant credit for time spent in jail while awaiting trial; La. Code Crim. Proc. Ann. art. 882 required that the case be remanded to allow the entry to show that defendant was given credit for time served. State v. Dunbar, 657 So. 2d 429, 1995 La. App. LEXIS 1408 (May 31, 1995).

Where defendant was convicted of one count each of attempted possession of cocaine, attempted possession of methylphenidate, and attempted possession of codeine stemming from a search of a residence, the trial court erred in enhancing each of the sentences based on defendant’s status as a second offender; where defendant was convicted of more than a single count at the same time, it was error for the trial court to enhance more than one sentence pursuant to a multiple bill. State v. Hayes, 488 So. 2d 1287, 1986 La. App. LEXIS 6869 (May 12, 1986).

•• Reviewability

••• Preservation for Review

•••• General Overview. — Reliance on La. Code Crim. Proc. Ann. art. 881.1 in the context of a sentence illegal on its face is misplaced; an illegal sentence is no sentence at all and La. Code Crim. Proc. Ann. art. 881.5 authorizes a trial judge to correct an illegal sentence at any time, and La. Code Crim. Proc. Ann. art. 882 allows an appellate court to correct an illegal sentence on review even where no motion to reconsider the sentence is filed in the trial court. State v. Green, 673 So. 2d 262, 1996 La. App. LEXIS 647 (Apr. 17, 1996), writ of certiorari denied by La. 96-1248, 679 So. 2d 1380, 1996 La. LEXIS 2640 (La. Oct. 4, 1996), writ of certiorari denied by La. 96-1131, 679 So. 2d 1379, 1996 La. LEXIS 2635 (La. Oct. 4, 1996).

Although the State did not object to defendant’s sentence at the time of its imposition, and did not make a formal motion for amendment of the sentence, the State called the court’s attention to the illegal sentence in its appellate brief and defendant specifically asked for an error patent review; therefore, the sentence was set aside and vacated. State v. Hardan, 501 So. 2d 848, 1987 La. App. LEXIS 8530 (Jan. 12, 1987).

State’s complaints about the illegality of a life sentence imposed on a conviction of aggravated rape needed to be presented to the trial court, with the trial court’s determination being reviewable by supervisory writs under La. Code Crim. Proc. Ann. art. 882. State v. Speed, 335 So. 2d 28, 1976 La. LEXIS 4209 (June 30, 1976).

•• Standards of Review

••• General Overview. — There was an error patent in the trial court’s failure to state that sentences were without the benefit of probation or suspension; however, because the error was in defendant’s favor, and the State did not raise the issue, the court did not correct the error. State v. Grubbs, 644 So. 2d 1105, 1994 La. App. LEXIS 2714 (Oct. 21, 1994), writ of certiorari denied by La. 94-2880, 654 So. 2d 323, 1995 La. LEXIS 1256 (La. May 5, 1995).

••• Abuse of Discretion

•••• General Overview. — Appellate courts have authority under La. Code Crim. Proc. Ann. art. 882 to correct an illegally lenient sentence despite the failure of either party to raise the issue in the district court or on appeal; nonetheless, art. 882 is permissive, and the Court of Appeal of Louisiana, Fifth Circuit, has recognized that the trial judge may consider the legislative change to the habitual offender statute as evidence of its intent. State v. Williams, 841 So. 2d 936, 2003 La. App. LEXIS 452 (Feb. 25, 2003).

••• Plain Error

•••• General Overview. — Defendant received an illegally lenient sentence for the kidnapping conviction, La. Rev. Stat. Ann. § 14:44.1, where the trial court failed to impose at least two years of the sentence without benefits; an appellate court is entitled to recognize an illegally lenient sentence on its own pursuant to La. Code Crim. Proc. Ann. art. 882. State v. Jones, 839 So. 2d 439, 2003 La. App. LEXIS 219 (Feb. 5, 2003).

In correcting sentencing errors, an appellate court was not limited to those errors adverse to defendant, even though the illegality of the sentence was not raised by the State; in an appellate court, an illegal sentence is considered patent error, and defendant’s sentence for armed robbery was corrected to reflect that it was without benefit of parole, probation, or suspension. State v. Lee, 445 So. 2d 54, 1984 La. App. LEXIS 7968 (Jan. 12, 1984).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A judge has authority to suspend court costs under C.Cr.P. Art. 887(C), (D) and (E), and R.S. 13:1899(C); where the amendment and/or change of a sentence (fine and/or penalty) is otherwise lawful, a court may legally refund fines and court costs which were assessed, collected, and deposited into the appropriate account; and no minute entry is required with regard to the suspension of costs., OPINION No. 92-329, La. Atty. Gen. Op. No. 1992-329; 1992 La. AG LEXIS 294.

Board of Parole has no authority to refuse to consider for parole an inmate whose sentence was illegally imposed, due to the court’s failure to sentence the inmate without benefits as required by statute., OPINION No. 93-37, La. Atty. Gen. Op. No. 1993-37; 1993 La. AG LEXIS 119.

A prior felony convictions that has been set aside pursuant to La. C. Cr. P. art. 893 does serve to satisfy the predicate felony conviction required by R.S. 14:95.1. However, if the predicate conviction was set aside pursuant to R.S. 40:983, then that conviction cannot serve as the prior offense for the convicted felon in possession of a weapon charge. It is important to also note that R.S. 40:983 was repealed during the 1995 Louisiana Legislative Resular Session in House Bill No. 2451., OPINION No. 92-654-A, La. Atty. Gen. Op. No. 1992-654; 1995 La. AG LEXIS 329.

Placement under probation with the Department of Public Safety and Corrections triggers the running of actual custody. However, if the sentence is illegal, judicial remedy is available through appeals process., OPINION NUMBER 00-122, La. Atty. Gen. Op. No. 2000-122; 2000 La. AG LEXIS 181.

TREATISES AND LAW REVIEWS
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Art. 883. Concurrent and consecutive sentences.

If the defendant is convicted of two or more offenses based on the same act or transaction, or constituting parts of a common scheme or plan, the terms of imprisonment shall be served concurrently unless the court expressly directs that some or all be served consecutively. Other sentences of imprisonment shall be served consecutively unless the court expressly directs that some or all of them be served concurrently. In the case of the concurrent sentence, the judge shall specify, and the court minutes shall reflect, the date from which the sentences are to run concurrently. (Amended by Acts 1977, No. 397, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — The sentencing judge’s general authority to impose either concurrent or consecutive sentences is well recognized. Often, however, the judge’s intent in this regard is either not expressed or is expressed in a very confused way. Orfield, in Criminal Procedure From Arrest to Appeal 575 (1947), states that “One of the knottiest problems of criminal procedure is how to tell when sentences are concurrent and when consecutive.” This important matter was not provided for in the 1928 Louisiana Code of Criminal Procedure. Under this article the judge has express authority to specify whether multiple sentences are to be served concurrently or consecutively. The authority exists when sentences for several offenses are imposed at the same time, and also when sentence for a new conviction is imposed on a defendant who has already been sentenced for a prior conviction.

When the court does not expressly direct whether the sentences are to be served concurrently or consecutively, this article provides the rule of construction. If the sentences are for offenses arising out of the same act or transaction or out of interrelated criminal conduct, it is likely that the judge intended concurrent sentences. There is substantial precedent for treating such offenses as running concurrently. (See Sec. 402 of the A.L.I. Code of Criminal Procedure.) A general presumption of concurrent sentences is found in some states. People v. Ezell, 155 Ill. App. 298 (1910); Breton, Petitioner, 93 Me. 39, 44 Atl. 125 (1899); In re Black, 162 N.C. 457, 78 S.E. 273 (1913); State v. McKellar, 85 S.C. 236, 67 S.E. 314 (1910).

If the convictions are for offenses which do not arise out of the same interrelation of criminal conduct, a sentencing judge would be much less likely to intend that the sentences be served concurrently. Therefore, this article provides that in the absence of an express stipulation to the contrary, such sentences are to be served consecutively.

JUDICIAL DECISIONS
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Criminal Process

•••• Cruel & Unusual Punishment. — La. Code Crim. Proc. Ann. art. 883 specifically excludes from its scope sentences that a court expressly directs to be served consecutively; the imposition of consecutive sentences required particular justification when the crimes arise from a single course of conduct, but even if the sentences arise from a single course of conduct, consecutive sentences are not necessarily excessive. State v. Johnson, 745 So. 2d 217, 1999 La. App. LEXIS 3138 (Nov. 5, 1999), writ denied by La. 2000-0829, 774 So. 2d 971, 2000 La. LEXIS 3210 (La. Nov. 13, 2000).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Possession

•••• General Overview. — In defendant’s drug case, counsel was not ineffective for failing to object to consecutive sentencing, where defendant failed to show that if counsel had objected to the imposition of consecutive sentences, there was a reasonable probability that the outcome of the sentencing would have been different. State v. Mitchell, 869 So. 2d 276, 2004 La. App. LEXIS 415 (Mar. 3, 2004), writ denied by La. 2004-0797, 882 So. 2d 1168, 2004 La. LEXIS 2868 (La. Sept. 24, 2004), writ of certiorari denied by 543 U.S. 1068, 125 S. Ct. 905, 160 L. Ed. 2d 801, 2005 U.S. LEXIS 103, 73 U.S.L.W. 3398 (2005), remanded by La. App. 05-39913, 909 So. 2d 45, 2005 La. App. LEXIS 2011 (La.App. 2 Cir. Aug. 17, 2005).

Where per a plea bargain, a charge of possession of cocaine with intent to distribute was dismissed, and defendant pled guilty to a second offense possession of marijuana (reduced from a fourth offense), and simple possession of cocaine, and where defendant’s parole had been revoked several times for prior drug convictions, concurrent sentences of five years, to run consecutively to a prior conviction of a felon in possession of a firearm, were not grossly disproportionate. State v. Johnson, 839 So. 2d 1060, 2003 La. App. LEXIS 551 (Mar. 5, 2003).

•• Crimes Against Persons

••• Domestic Offenses

•••• General Overview. — Reasons given by a trial court supported its imposition of consecutive sentences on four counts of cruelty to juveniles, particularly in light of the severity of the injuries suffered by the victim and considering defendant’s misdemeanor criminal history of violence against other persons, including children; the offenses, which took place over a period of three months, were neither based on the same act or transaction, nor constituted part of a common scheme or plan. State v. Merritt, 875 So. 2d 80, 2004 La. App. LEXIS 609 (Mar. 17, 2004), affirmed in part and reversed in part by, remanded by La. App. 03-946, 884 So. 2d 1283, 2004 La. App. LEXIS 2392 (La.App. 3 Cir. Oct. 13, 2004).

••• Kidnapping

•••• General Overview. — Although the offenses of aggravated rape, aggravated kidnapping, and armed robbery arose out of the same transaction, an imposition of consecutive sentences was not improper given the violent nature of the crimes. State v. Alford, 521 So. 2d 456, 1988 La. App. LEXIS 236 (Feb. 10, 1988).

••• Robbery

•••• General Overview. — Although defendant was charged with one count each of attempted second degree murder and armed robbery, in a plea bargain with the State, defendant pled guilty to aggravated battery and simple robbery, but defendant challenged the sentences defendant received as excessive where the evidence showed that: (1) defendant received a benefit from the plea bargain, (2) the victim was certain that defendant was the shooter, (3) there was an undue risk that defendant would commit another crime if granted probation, (4) a lesser sentence would deprecate the seriousness of the offenses, (5) defendant’s conduct manifested deliberate cruelty since the victim was particularly vulnerable due to the victim’s advanced age, and (6) defendant had used threats and actual violence during the commission of the offenses, which resulted in significant permanent, physical injury to the victim and in significant economic loss to the victim and the victim’s family and, thus, pursuant to La. Code Crim. Proc. Ann. art. 894.1 and 883, and La. Const. art. 1, § 20, (1) the sentences imposed were lawful, not grossly disproportionate to the severity of the offenses, were not constitutionally excessive, and (2) the trial court was well within its discretion in ruling that the sentences should be served consecutively. State v. Howard, 842 So. 2d 1233, 2003 La. App. LEXIS 1038 (Apr. 9, 2003), writ denied by La. 2003-1571, 860 So. 2d 1152, 2003 La. LEXIS 3631 (La. Dec. 12, 2003).

Defendant’s sentences were properly ordered to run consecutively where defendant committed eight armed robberies and a second degree kidnapping on three separate days, the victims were placed in grave danger and could easily have been killed, and they were emotionally harmed as a result of the robberies. State v. Page, 837 So. 2d 165, 2003 La. App. LEXIS 83 (Jan. 28, 2003), writ denied by La. 2003-0951, 857 So. 2d 517, 2003 La. LEXIS 3286 (La. Nov. 7, 2003).

Louisiana courts had no great reluctance in imposing maximum sentences and consecutive sentences for armed robbery where two armed robberies were not based on the same act or transaction nor did they constitute parts of a common scheme or plan. State v. Tate, 670 So. 2d 671, 1996 La. App. LEXIS 681 (Mar. 6, 1996).

Even if two robberies were considered a single course of criminal conduct, consecutive sentences were not required because La. Code Crim. Proc. Ann. art. 883 is not phrased in mandatory terms. State v. Shea, 421 So. 2d 200, 1982 La. LEXIS 9987 (Jan. 25, 1982).

•• Homicide

••• Murder

•••• General Overview. — Court, in defendant’s second degree murder and attempted murder case, did not err in sentencing defendant to consecutive sentences where defendant’s actions put a number of persons, including several small children, at risk and resulted in the death of one person, the permanent disabling of another, and there were no mitigating factors. State v. Mack, 850 So. 2d 1035, 2003 La. App. LEXIS 1898 (June 27, 2003), writ of certiorari denied by La. 2003-2122, 864 So. 2d 628, 2004 La. LEXIS 197 (La. Jan. 16, 2004).

In a prosecution for murder where defendant murdered his estranged wife and then murdered a deputy sheriff who responded to the crime, a sentence of two life sentences to be served consecutively was proper, because the crimes were separate although close in time. State v. Hamilton, 747 So. 2d 164, 1999 La. App. LEXIS 3000 (Nov. 3, 1999).

•• Property Crimes

••• Burglary & Criminal Trespass

•••• General Overview. — Consecutive sentences totaling 22 years for four simple burglary convictions were not excessive in light of defendant’s status as a third felony offender, the significant economic losses to the victims, and the defendant’s consistent involvement in similar offenses while on probation for the same offense. State v. Robinson, 697 So. 2d 607, 1997 La. App. LEXIS 1658 (June 18, 1997), review denied by La. 97-1845, 704 So. 2d 1200, 1997 La. LEXIS 3886 (La. Dec. 12, 1997).

•• Racketeering

••• Extortion

•••• General Overview. — Defendant’s sentence to serve a total of 35 years at hard labor, following his conviction of 17 counts of extortion was affirmed because the trial court neither erred in imposing maximum sentences on a number of the counts of conviction, nor in ordering the individual sentences to be served both concurrently and consecutively; the aggregate sentence imposed was lawful, as it was neither grossly disproportionate to the severity of the offense nor did it shock the sense of justice, as defendant had a plan to extort, acted upon his plan and in fact extorted in excess of $ 100,000 from the victim. State v. Frye, 847 So. 2d 151, 2003 La. App. LEXIS 1401 (May 14, 2003), writ denied by La. 2003-1754, 862 So. 2d 979, 2004 La. LEXIS 52 (La. Jan. 9, 2004).

•• Sex Crimes

••• Sexual Assault

•••• General Overview. — Consecutive sentences for attempted aggravated rape and burglary were vacated where the district court had not stated any reasons for making the sentences consecutive; although the record would have supported consecutive sentences there were also countervailing considerations, and from the district court’s silence, the appellate court could not assume that it found any of the factors to have been paramount. State v. Kennedy, 859 So. 2d 312, 2003 La. App. LEXIS 2987 (Oct. 29, 2003).

Where the aggravated rape and the oral sexual battery offenses were all part of the same transaction, there was a presumption in favor of concurrent sentences under La. Code Crim. Proc. Ann. art. 883; however, because: (1) defendant had a significant criminal history involving three felony convictions for possession of cocaine and one conviction for possession of cocaine with intent to distribute; (2) defendant had harassed the victim prior to the incident; (3) the actual incident was cruel and humiliating; and (4) defendant was aware that the victim had a compromised mental capacity due to a brain aneurysm, the trial court did not abuse its discretion in sentencing defendant, and ordering that defendant’s sentences be served consecutively. State v. Puckett, 839 So. 2d 226, 2003 La. App. LEXIS 93 (Jan. 28, 2003), writ denied by La. 2003-0891, 860 So. 2d 1148, 2003 La. LEXIS 3619 (La. Dec. 12, 2003).

Defendant’s convictions for aggravated crime against nature, and sexual battery upon a 12-year old child, were alleged to have occurred within the same time frame, thus, it appeared there was a “presumption” of concurrent sentences under La. Code Crim. Proc. Ann. art. 883; the trial judge, however, exercised the sentencing discretion afforded by art. 883, and properly imposed consecutive sentences, since several of the factors under La. Code Crim. Proc. Ann. art. 894.1 were met. State v. Smith, 839 So. 2d 165, 2003 La. App. LEXIS 34 (Jan. 14, 2003).

Consecutive 15-year sentences of imprisonment at hard labor for the crimes of aggravated oral sexual battery, pursuant to former La. Rev. Stat. Ann. § 14:43 (now La. Rev. Stat. Ann. § 14:43.2), and molestation of a juvenile, pursuant to La. Rev. Stat. Ann. § 14:81.2, were not excessive under La. Const. art. 1, § 20 (1974), but were justified under La. Code Crim. Proc. Ann. art. 883 because each occasion of defendant’s sexual intercourse, fellatio, and cunnilingus with an 11-year-old during a two-year period was separate and distinct. State v. Tate, 543 So. 2d 1093, 1989 La. App. LEXIS 881 (May 10, 1989), writ of certiorari denied by 551 So. 2d 629, 1989 La. LEXIS 2540 (La. 1989).

•• Vehicular Crimes

••• Reckless Driving

•••• General Overview. — Where defendant had a history of alcohol-related offenses and an unwillingness to admit that he had a substance abuse problem, the trial court had an articulable and particularized basis for concluding that defendant was a dangerous repeat offender for whom consecutive terms of imprisonment were appropriate for his conviction for first-degree vehicular negligent driving. State v. Feaster, 840 So. 2d 675, 2003 La. App. LEXIS 537 (Mar. 5, 2003).

Where defendant was driving without a valid driver’s license, received a substantial benefit from his plea bargain, and the five year sentences imposed for first-degree vehicular negligent injuring were within the statutory range available to the trial court, the imposition of consecutive five-year sentences on the two charges of first degree vehicular negligent injury was not excessive punishment. State v. Feaster, 840 So. 2d 675, 2003 La. App. LEXIS 537 (Mar. 5, 2003).

• Counsel

•• Effective Assistance

••• Tests. — In defendant’s drug case, counsel was not ineffective for failing to object to consecutive sentencing, where defendant failed to show that if counsel had objected to the imposition of consecutive sentences, there was a reasonable probability that the outcome of the sentencing would have been different. State v. Mitchell, 869 So. 2d 276, 2004 La. App. LEXIS 415 (Mar. 3, 2004), writ denied by La. 2004-0797, 882 So. 2d 1168, 2004 La. LEXIS 2868 (La. Sept. 24, 2004), writ of certiorari denied by 543 U.S. 1068, 125 S. Ct. 905, 160 L. Ed. 2d 801, 2005 U.S. LEXIS 103, 73 U.S.L.W. 3398 (2005), remanded by La. App. 05-39913, 909 So. 2d 45, 2005 La. App. LEXIS 2011 (La.App. 2 Cir. Aug. 17, 2005).

• Trials

•• Judicial Discretion. — Although La. Code Crim. Proc. Ann. art. 883 favors imposition of concurrent sentences for crimes committed as part of the same transaction or series of transactions, a trial court retains the discretion to impose consecutive penalties in cases in which the offender’s past criminality or other circumstances in his background or in the commission of the crimes justify treating him as a grave risk to the safety of the community. State v. Marshall, 843 So. 2d 469, 2003 La. App. LEXIS 726 (Mar. 19, 2003), writ of certiorari denied by La. 2003-1087, 855 So. 2d 760, 2003 La. LEXIS 3038 (La. Oct. 17, 2003), writ of certiorari denied by La. 2003-1101, 855 So. 2d 760, 2003 La. LEXIS 3039 (La. Oct. 17, 2003), writ denied by La. 2003-1280, 872 So. 2d 506, 2004 La. LEXIS 1703 (La. May 14, 2004).

• Sentencing

•• Alternatives

••• Probation

•••• General Overview. — On patent error review, an appellate court determined that, pursuant to La. Code Crim. Proc. Ann. art. 901C(2), a trial judge lacked authority to impose a concurrent sentence with a sentence yet to be imposed on probation revocation, but no remand for resentencing was required. State v. Spotville, 752 So. 2d 244, 1999 La. App. LEXIS 3627 (Dec. 21, 1999), remanded by La. 2001-0802, 791 So. 2d 646, 2001 La. LEXIS 1175 (La. May 4, 2001).

While La. Code Crim. Proc. Ann. art. 883 is authority for a court to order that a sentence of imprisonment be served concurrently or consecutively, where a court has granted suspension or probation the court imposing a term of imprisonment for another conviction has no authority under this article to direct that it be served either consecutively or concurrently with a sentence whose execution or imposition has been suspended. State v. Kendrick, 699 So. 2d 424, 1997 La. App. LEXIS 1700 (June 25, 1997), writ denied by La. 98-2159, 731 So. 2d 280, 1998 La. LEXIS 3866 (La. Dec. 18, 1998).

•• Appeals

••• General Overview. — Sentences imposed for armed robbery and theft were not unconstitutionally excessive because a trial court considered the criteria required under La. Code Crim. Proc. Ann. art. 894.1, and the sentences imposed were within the applicable ranges; although the trial court erred by failing to reference La. Code Crim. Proc. Ann. art. 883 when imposing consecutive sentences, the error was harmless because the record supported the trial court’s decision based on the fact that defendant used cruelty against an elderly victim and a co-conspirator, defendant directed the use of a weapon during the crime, defendant was a fourth felony offender, defendant had been previously convicted of armed robbery, and defendant was the mastermind of the crime. State v. Asad, 870 So. 2d 455, 2004 La. App. LEXIS 821 (Apr. 7, 2004).

Defendants’ consecutive sentences totaling 90 years for armed robbery, conspiracy to commit armed robbery, and aggravated second degree battery were not unduly harsh and excessive considering that both defendants were multiple offenders with records involving robbery and theft and that the instant offenses were committed in an unnecessarily brutal manner; further, although the sentences imposed were severe, and even though the trial court did not expressly state the “magic words” referring to La. Code Crim. Proc. Ann. art. 894.1, the facts supported consecutive sentences. State v. Hampton, 865 So. 2d 284, 2004 La. App. LEXIS 57 (Jan. 28, 2004), writ denied by La. 2004-0834, 896 So. 2d 57, 2005 La. LEXIS 621 (La. Mar. 11, 2005), writ denied by La. 2004-2380, 903 So. 2d 452, 2005 La. LEXIS 1903 (La. June 3, 2005).

Where defendant and three accomplices abducted, robbed, and shot a pizza delivery driver, defendant was convicted and sentenced to 40 years for attempted second degree murder, 65 years for second degree kidnapping and 40 years for armed robbery, and in deciding to have the sentences run consecutive to each other, the judge referenced La. Code Crim. Proc. Ann. art. 883 and followed its mandates by articulating his reasons where he found that the crime was cruel and vicious and that defendant had shown no remorse during the course of the trial and sentencing. State v. Moore, 865 So. 2d 227, 2004 La. App. LEXIS 75 (Jan. 28, 2004), writ denied by La. 2004-0507, 877 So. 2d 142, 2004 La. LEXIS 2305 (La. July 2, 2004).

Although defendant was charged with one count each of attempted second degree murder and armed robbery, in a plea bargain with the State, defendant pled guilty to aggravated battery and simple robbery, but defendant challenged the sentences defendant received as excessive where the evidence showed that: (1) defendant received a benefit from the plea bargain, (2) the victim was certain that defendant was the shooter, (3) there was an undue risk that defendant would commit another crime if granted probation, (4) a lesser sentence would deprecate the seriousness of the offenses, (5) defendant’s conduct manifested deliberate cruelty since the victim was particularly vulnerable due to the victim’s advanced age, and (6) defendant had used threats and actual violence during the commission of the offenses, which resulted in significant permanent, physical injury to the victim and in significant economic loss to the victim and the victim’s family and, thus, pursuant to La. Code Crim. Proc. Ann. art. 894.1 and 883, and La. Const. art. 1, § 20, (1) the sentences imposed were lawful, not grossly disproportionate to the severity of the offenses, were not constitutionally excessive, and (2) the trial court was well within its discretion in ruling that the sentences should be served consecutively. State v. Howard, 842 So. 2d 1233, 2003 La. App. LEXIS 1038 (Apr. 9, 2003), writ denied by La. 2003-1571, 860 So. 2d 1152, 2003 La. LEXIS 3631 (La. Dec. 12, 2003).

Trial court did not abuse its discretion in sentencing defendant to four terms of 99 years at hard labor, to be served consecutively, for his convictions of four counts of armed robbery, a second felony offender, because the separate acts of armed robbery logically could not be considered a part of a common scheme or plan, the trial court considered the sentencing guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1, the trial court articulated particular reasons for imposing consecutive sentences for each individual count within the two distinct criminal acts or transactions, and the trial court noted the absence of any mitigating factors to justify any sentence other than the harshest type for the second felony offender. State v. Dempsey, 844 So. 2d 1037, 2003 La. App. LEXIS 1066 (Apr. 2, 2003), writ denied by La. 2003-1917, 876 So. 2d 823, 2004 La. LEXIS 2189 (La. June 25, 2004).

Even though La. Code Crim. Proc. Ann. art. 883 favors imposition of concurrent sentences for crimes committed as part of the same transaction or series of transactions, a trial court did not abuse its discretion in concluding that defendant was a dangerous repeat offender who merited consecutive terms of imprisonment because of defendant’s commission of his crimes, which involved possession of a loaded, semi-automatic handgun and 27 bags of cocaine while on probation for an earlier crime. State v. Walker, 799 So. 2d 461, 2001 La. LEXIS 2859 (Oct. 16, 2001).

On patent error review, an appellate court determined that, pursuant to La. Code Crim. Proc. Ann. art. 901C(2), a trial judge lacked authority to impose a concurrent sentence with a sentence yet to be imposed on probation revocation, but no remand for resentencing was required. State v. Spotville, 752 So. 2d 244, 1999 La. App. LEXIS 3627 (Dec. 21, 1999), remanded by La. 2001-0802, 791 So. 2d 646, 2001 La. LEXIS 1175 (La. May 4, 2001).

Where defendant was convicted of unrelated crimes involving different victims, consecutive sentences was the norm and no explanation from the trial court was required; the sentences were not excessive in view of the defendant’s prior criminal history. State v. Cooley, 747 So. 2d 1182, 1999 La. App. LEXIS 3321 (Nov. 17, 1999), writ denied by La. 2000-0225, 777 So. 2d 475, 2000 La. LEXIS 3515 (La. Dec. 15, 2000).

Consecutive 15-year sentences of imprisonment at hard labor for the crimes of aggravated oral sexual battery, pursuant to former La. Rev. Stat. Ann. § 14:43 (now La. Rev. Stat. Ann. § 14:43.2), and molestation of a juvenile, pursuant to La. Rev. Stat. Ann. § 14:81.2, were not excessive under La. Const. art. 1, § 20 (1974), but were justified under La. Code Crim. Proc. Ann. art. 883 because each occasion of defendant’s sexual intercourse, fellatio, and cunnilingus with an 11-year-old during a two-year period was separate and distinct. State v. Tate, 543 So. 2d 1093, 1989 La. App. LEXIS 881 (May 10, 1989), writ of certiorari denied by 551 So. 2d 629, 1989 La. LEXIS 2540 (La. 1989).

Where defendant was sentenced to five years at hard labor on one count of distribution of cocaine and five years at hard labor on another count for the same crime, with two years to be served consecutively to the first sentence, such was not an abuse of the sentencing court’s discretion under La. Code Crim. Proc. Ann. art. 883; hence, the sentences were affirmed on appeal. State v. Logan, 498 So. 2d 1197, 1986 La. App. LEXIS 8662 (Dec. 10, 1986).

Due to defendant’s repeated criminality over an extended period of time, and due to the violent nature of the crime for which he was being sentenced, the trial court did not abuse its discretion in making his 50-year sentence for attempted first-degreee murder consecutive with his life sentence for aggravated rape. State v. Williams, 445 So. 2d 1171, 1984 La. LEXIS 7977 (Jan. 16, 1984).

Trial court did not abuse its discretion to sentence defendant to consecutive terms following his convictions for attempted second degree murder and attempted manslaughter, even where the two convictions arose out of a single court of conduct, because the trial court clearly articulated its reasons for sentencing, defendant had a prior felony conviction, the crimes nearly resulted in the loss of two lives, and the sentences were not excessive based on these considerations and the fact that they were well within the applicable sentencing ranges. State v. Gray, 430 So. 2d 1251, 1983 La. App. LEXIS 8331 (Apr. 5, 1983).

•• Concurrent Sentences. — District court made an adequate record of its reasons for ordering consecutive sentences. Although La. Code Crim. Proc. Ann. art 883 favors the imposition of concurrent senetnces, the record, including the immense benefit from the plea bargain and the defendant’s criminal history, to which she admitted, supported the imposition of consecutive sentences. State v. Johnson, 865 So. 2d 346, 2004 La. App. LEXIS 239 (Feb. 12, 2004).

There was no abuse of broad sentencing discretion where the trial court followed the general rule by imposing concurrent terms in the present case (false imprisonment and second-degree kidnapping) to run consecutively to any other sentence imposed in an unrelated case. State v. Taves, 861 So. 2d 144, 2003 La. LEXIS 3444 (Dec. 3, 2003).

Even though the defendant’s shooting of her husband and her son arose out of the same act, it was not mandatory that the sentences be served concurrently; hence, the court affirmed the imposition of consecutive sentences for the crimes. State v. Pierre, 854 So. 2d 945, 2003 La. App. LEXIS 1730 (June 11, 2003), writ denied by La. 2003-2042, 864 So. 2d 626, 2004 La. LEXIS 189 (La. Jan. 16, 2004).

Defendant’s sentence to serve a total of 35 years at hard labor, following his conviction of 17 counts of extortion was affirmed because the trial court neither erred in imposing maximum sentences on a number of the counts of conviction, nor in ordering the individual sentences to be served both concurrently and consecutively; the aggregate sentence imposed was lawful, as it was neither grossly disproportionate to the severity of the offense nor did it shock the sense of justice, as defendant had a plan to extort, acted upon his plan and in fact extorted in excess of $ 100,000 from the victim. State v. Frye, 847 So. 2d 151, 2003 La. App. LEXIS 1401 (May 14, 2003), writ denied by La. 2003-1754, 862 So. 2d 979, 2004 La. LEXIS 52 (La. Jan. 9, 2004).

Where defendant argued that his sentences were excessive as a result of the cumulation of all the charges for trial and that the trial judge erred ordering that he be sentenced to consecutive sentences, considering the findings and recommendations contained in the presentence investigation report, the evidence of defendant’s guilt for the crimes under appellate review, and his status as a sixth felony offender under La. Rev. Stat. Ann. art. 15:529.1A(c)(ii), the trial court did not abuse its discretion in either the length of, or manner in which, the sentences are to be served. State v. Simmons, 848 So. 2d 58, 2003 La. App. LEXIS 2190 (May 14, 2003), writ denied by La. 2003-1718, 872 So. 2d 508, 2004 La. LEXIS 1734 (La. May 14, 2004).

Trial court’s imposition of a single sentence for two convictions was normally a patent error; however, because defendant’s convictions for distributing hydrocodone and alprazolam constituted parts of a common scheme or plan, concurrent sentences were presumed, and further, it was an exception to the patent error issue, and there was no need to remand the matter for clarification or resentencing. State v. Hebert, 846 So. 2d 60, 2003 La. App. LEXIS 1015 (Apr. 8, 2003).

Trial court did not abuse its discretion in sentencing defendant to four terms of 99 years at hard labor, to be served consecutively, for his convictions of four counts of armed robbery, a second felony offender, because the separate acts of armed robbery logically could not be considered a part of a common scheme or plan, the trial court considered the sentencing guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1, the trial court articulated particular reasons for imposing consecutive sentences for each individual count within the two distinct criminal acts or transactions, and the trial court noted the absence of any mitigating factors to justify any sentence other than the harshest type for the second felony offender. State v. Dempsey, 844 So. 2d 1037, 2003 La. App. LEXIS 1066 (Apr. 2, 2003), writ denied by La. 2003-1917, 876 So. 2d 823, 2004 La. LEXIS 2189 (La. June 25, 2004).

Although La. Code Crim. Proc. Ann. art. 883 favors imposition of concurrent sentences for crimes committed as part of the same transaction or series of transactions, a trial court retains the discretion to impose consecutive penalties in cases in which the offender’s past criminality or other circumstances in his background or in the commission of the crimes justify treating him as a grave risk to the safety of the community. State v. Marshall, 843 So. 2d 469, 2003 La. App. LEXIS 726 (Mar. 19, 2003), writ of certiorari denied by La. 2003-1087, 855 So. 2d 760, 2003 La. LEXIS 3038 (La. Oct. 17, 2003), writ of certiorari denied by La. 2003-1101, 855 So. 2d 760, 2003 La. LEXIS 3039 (La. Oct. 17, 2003), writ denied by La. 2003-1280, 872 So. 2d 506, 2004 La. LEXIS 1703 (La. May 14, 2004).

Where per a plea bargain, a charge of possession of cocaine with intent to distribute was dismissed, and defendant pled guilty to a second offense possession of marijuana (reduced from a fourth offense), and simple possession of cocaine, and where defendant’s parole had been revoked several times for prior drug convictions, concurrent sentences of five years, to run consecutively to a prior conviction of a felon in possession of a firearm, were not grossly disproportionate. State v. Johnson, 839 So. 2d 1060, 2003 La. App. LEXIS 551 (Mar. 5, 2003).

Appellate court concluded in earlier appeal that the crimes committed by defendant, consisting of armed robbery, aggravated burglary, and two counts of second degree kidnapping, arose out of a “singular transaction,” and that the imposition of maximum sentences for each of the four offenses, to run consecutively, which totaled 209 years without benefits, without articulated reasons or reasons evident from the record, was constitutionally excessive; when the trial court imposed the same sentence on remand, the appellate court amended the matter, and ordered concurrent sentences. State v. Lefeure, 831 So. 2d 398, 2002 La. App. LEXIS 3271 (Oct. 29, 2002), amended by La. 2002-2924, 855 So. 2d 291, 2003 La. LEXIS 2714 (La. Oct. 3, 2003), amended by La. 2002-3231, 855 So. 2d 291, 2003 La. LEXIS 2715 (La. Oct. 3, 2003).

Even though La. Code Crim. Proc. Ann. art. 883 favors imposition of concurrent sentences for crimes committed as part of the same transaction or series of transactions, a trial court did not abuse its discretion in concluding that defendant was a dangerous repeat offender who merited consecutive terms of imprisonment because of defendant’s commission of his crimes, which involved possession of a loaded, semi-automatic handgun and 27 bags of cocaine while on probation for an earlier crime. State v. Walker, 799 So. 2d 461, 2001 La. LEXIS 2859 (Oct. 16, 2001).

Where the events in question occur on the same day as a part of a common scheme or plan by a defendant, and the offenses are all part of the same transaction, there is a presumption in favor of concurrent sentences under La. Code Crim. Proc. Ann. art. 883. State v. Badeaux, 798 So. 2d 234, 2001 La. App. LEXIS 2032 (Sept. 25, 2001), writ denied by La. 2001-2965, 827 So. 2d 414, 2002 La. LEXIS 3002 (La. Oct. 14, 2002).

Where two offenses are separate in time they are not to be viewed as a single course of conduct merely because both involved sales of narcotics, and it is certainly within the discretion of the trial court to order that the terms of incarceration be served consecutively. State v. Myles, 786 So. 2d 902, 2001 La. App. LEXIS 948 (May 9, 2001).

On patent error review, an appellate court determined that, pursuant to La. Code Crim. Proc. Ann. art. 901C(2), a trial judge lacked authority to impose a concurrent sentence with a sentence yet to be imposed on probation revocation, but no remand for resentencing was required. State v. Spotville, 752 So. 2d 244, 1999 La. App. LEXIS 3627 (Dec. 21, 1999), remanded by La. 2001-0802, 791 So. 2d 646, 2001 La. LEXIS 1175 (La. May 4, 2001).

Defendants’ sentences, imposed upon convictions for aggravated kidnapping, armed robbery, aggravated rape, and aggravated crime against nature, were not constitutionally excessive or a manifest abuse of the trial court’s discretion; although under La. Code Crim. Proc. Ann. art. 883, there was a presumption in favor of concurrent sentences, consecutive sentences were properly imposed based on the serious nature of the offenses, defendants’ need for treatment, and the fact that the victim was pregnant. State v. Hester, 746 So. 2d 95, 1999 La. App. LEXIS 2649 (Sept. 28, 1999), writ denied by La. 1999-3217, 760 So. 2d 342, 2000 La. LEXIS 1207 (La. Apr. 20, 2000).

Given that a trial court took cognizance of the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1 and provided comprehensive oral reasons that reflected careful consideration of the guidelines under art. 894.1, and given the provisions of La. Code Crim. Proc. Ann. art. 883 concerning multiple convictions, the imposition of consecutive terms of incarceration upon convictions for attempted second degree murder, aggravated rape, and aggravated kidnapping was not constitutionally excessive. State v. Shipp, 712 So. 2d 230, 1998 La. App. LEXIS 738 (Apr. 8, 1998), writ denied by La. 98-1199, 724 So. 2d 775, 1998 La. LEXIS 2913 (La. Sept. 25, 1998).

While La. Code Crim. Proc. Ann. art. 883 is authority for a court to order that a sentence of imprisonment be served concurrently or consecutively, where a court has granted suspension or probation the court imposing a term of imprisonment for another conviction has no authority under this article to direct that it be served either consecutively or concurrently with a sentence whose execution or imposition has been suspended. State v. Kendrick, 699 So. 2d 424, 1997 La. App. LEXIS 1700 (June 25, 1997), writ denied by La. 98-2159, 731 So. 2d 280, 1998 La. LEXIS 3866 (La. Dec. 18, 1998).

Trial court did not abuse its discretion in making defendant’s sentences consecutive because he was a public risk, even though the aggravated burglary and kidnappings were part of the same transaction and, thus, there was a presumption of concurrent sentences under La. Code Crim. Proc. Ann. art. 883. State v. Jackson, 694 So. 2d 440, 1997 La. App. LEXIS 996 (Apr. 9, 1997), writ denied by La. 97-1050, 703 So. 2d 609, 1997 La. LEXIS 3209 (La. Oct. 13, 1997), writ denied by La. 97-1255, 703 So. 2d 612, 1997 La. LEXIS 3221 (La. Oct. 13, 1997), writ denied by La. 2004-0264, 896 So. 2d 991, 2005 La. LEXIS 711 (La. Mar. 18, 2005).

Trial court properly refused to apply the general rule concerning imposition of concurrent sentences for two or more offenses arising out of the same transaction, provided for in La. Code Crim. Proc. Ann. art. 883, because defendant was a gang member, had a juvenile record for assault, had been suspended from school for fighting and because the combined total of defendant’s consecutive sentences was less than the statutory maximum for one of the offenses he was charged. State v. Stacy, 686 So. 2d 949, 1996 La. App. LEXIS 3068 (Dec. 20, 1996).

Defendant was properly sentenced to consecutive terms of imprisonment for aggravated burglary and forcible rape convictions that arose from the same scheme or plan; trial court articulated several aggravating factors to justify consecutive sentences and the sentences were within the statutory ranges for the offenses. State v. Alberto, 665 So. 2d 614, 1995 La. App. LEXIS 3383 (Nov. 28, 1995), writ denied by La. 95-1677, 669 So. 2d 1222, 1996 La. LEXIS 906 (La. Mar. 22, 1996), writ of certiorari denied by La. 96-0041, 670 So. 2d 1237, 1996 La. LEXIS 990 (La. Mar. 29, 1996).

Pursuant to La. Code Crim. Proc. Ann. art. 883, the two offenses committed by defendant, which occurred 16 days apart and at different locations, were adequately differentiated to warrant consecutive sentences. State v. Washington, 662 So. 2d 873, 1995 La. App. LEXIS 2813 (Nov. 8, 1995), writ denied by La. 96-0462, 672 So. 2d 696, 1996 La. LEXIS 1127 (La. May 3, 1996).

Under La. Code Crim. Proc. Ann. art. 883, sentences for three distribution of cocaine, convictions must run concurrently with three convictions for conspiracy to distribute cocaine where each conspiracy was part of a common scheme or plan involving the distribution of cocaine on the same date. State v. Matthews, 649 So. 2d 1022, 1994 La. App. LEXIS 3664 (Dec. 21, 1994), writ of certiorari denied by La. 95-0435, 655 So. 2d 341, 1995 La. LEXIS 1570 (La. June 16, 1995).

Where defendant was convicted of attempted first-degree murder and of possession of cocaine and the two offenses were unrelated and not part of a common plan, it was within the district court’s discretion in impose consecutive rather than concurrent sentences. State v. Guidry, 647 So. 2d 511, 1994 La. App. LEXIS 3379 (Dec. 7, 1994).

Where the trial court failed to articulate the justification for consecutive sentences it imposed where concurrent sentences were otherwise required under La. Code Crim. Proc. Ann. art. 883 for defendant’s two convictions, remand was required. State v. Wise, 644 So. 2d 230, 1994 La. App. LEXIS 2546 (Sept. 29, 1994), remanded by La. 94-2993, 684 So. 2d 408, 1996 La. LEXIS 3446 (La. Dec. 6, 1996).

Where defendant’s three burglary offenses were not of the same act or part of a common scheme or plan and where they were separate and distinct, the circumstances justified the imposition of consecutive sentences totaling 21 years of hard labor. State v. DeSalvo, 620 So. 2d 382, 1993 La. App. LEXIS 2031 (May 25, 1993), vacated by, remanded by La. 93-1681, 631 So. 2d 1168, 1994 La. LEXIS 285 (La. Feb. 4, 1994).

La. Code Crim. Proc. art. 883 permits a trial judge to order that a portion of a defendant’s sentences be served concurrently and the remainder consecutively. State v. Hayes, 602 So. 2d 285, 1992 La. App. LEXIS 2021 (June 24, 1992).

Assuming arguendo that all three crimes, specifically conspiracy to distribute methamphetamine, distribution of methamphetamine, and possession of methamphetamine, were all part of the same act, transaction, or common scheme, making the sentence for possession consecutive with the two others was not erroneous given defendant’s persistent criminal behavior and his zealous involvement in drug distribution to the community. State v. Harris, 593 So. 2d 441, 1992 La. App. LEXIS 59 (Jan. 22, 1992).

Generally, sentences for crimes arising out of a single course of conduct are served concurrently; however, the imposition of consecutive sentences was not excessive where the court listed both the aggravating and mitigating factors considered in imposing sentence, and where the court specifically referred to defendant’s young age and lack of a criminal record stating that both of these considerations were overridden by the nature of the offense and the facts adduced at trial. State v. Jackson, 552 So. 2d 445, 1989 La. App. LEXIS 1723 (Oct. 12, 1989).

Because the trial judge neglected to specify whether the sentences imposed were to be served concurrently or consecutively, the court clarified the sentences and ordered them to run concurrently pursuant to La. Code Crim. Proc. Ann. art. 883, which mandated that the sentences be served concurrently because they were part of the same act and common scheme. State v. Matthews, 544 So. 2d 629, 1989 La. App. LEXIS 1068 (May 24, 1989), writ of certiorari denied by 550 So. 2d 647, 1989 La. LEXIS 2485 (La. 1989).

Under La. Code Crim. Proc. Ann. art. 883, the imposition of concurrent sentences was the general rule for offenses arising out of the same transaction, and consecutive sentences were generally directed for those arising out of separate acts; the sentences imposed were proper where two sentences defendant received as a result of his guilty pleas to dealing in narcotics served concurrently but consecutive to an aggravated battery conviction which arose out of unrelated facts. State v. Dugas, 527 So. 2d 610, 1988 La. App. LEXIS 1471 (June 22, 1988), writ of certiorari denied by 533 So. 2d 15, 1988 La. LEXIS 2627 (La. 1988).

The contention of a defendant convicted of two counts of simple robbery, that the trial court erred in imposing sentences that were not to be served concurrently, given that the offenses were based on the same act, was without merit; although La. Code Crim. Proc. Ann. art. 883 normally allowed such sentences to be served concurrently, a consecutive sentence was justified where defendant posed an unusual risk to the safety of the public, given his extensive criminal history and the fact that he received no benefit from his previous incarceration. State v. Lighten, 516 So. 2d 1266, 1987 La. App. LEXIS 10810 (Dec. 2, 1987).

While concurrent sentences were the general rule for convictions arising out of a single course of criminal conduct, this general rule was inapplicable because defendant had a previous criminal record. State v. Gipson, 514 So. 2d 646, 1987 La. App. LEXIS 10542 (Oct. 28, 1987), amended in part by, review denied in part by 521 So. 2d 1143, 1988 La. LEXIS 754 (La. 1988).

La. Code Crim. Proc. Ann. art. 883 requires that the terms of imprisonment are concurrent if a defendant is convicted of two or more offenses based on the same act or transaction, or constituting parts of a common scheme or plan, unless the sentencing court expressly directs otherwise. State v. Reed, 499 So. 2d 132, 1986 La. App. LEXIS 8025 (Oct. 29, 1986).

Where defendant’s two convictions of armed robbery were not based on the same act or transaction, or part of a common scheme or plan, the terms of imprisonment did not have to be served concurrently under this article. State v. Pruitt, 474 So. 2d 491, 1985 La. App. LEXIS 10668 (Aug. 6, 1985).

La. Code Crim. Proc. Ann. art. 883 permits the trial judge to order that a portion of a sentence be served concurrently and the remainder consecutively. State v. Johnson, 450 So. 2d 48, 1984 La. App. LEXIS 8723 (May 16, 1984).

Although generally, under La. Code Crim. Proc. Ann. art. 883, unless there were specific reasons for heavier punishment, concurrent sentences rather than consecutive sentences were appropriate for convictions arising out of a single course of criminal conduct, defendant’s circumstances were not applicable to the preference for concurrent sentencing in regard to convictions for armed robbery and aggravated kidnapping; the record left no doubt that defendant was a dangerous and incorrigible criminal in that defendant committed the crimes as part of a prison escape and defendant was already serving time for murder. State v. Rivers, 446 So. 2d 913, 1984 La. App. LEXIS 8311 (Feb. 28, 1984).

Concurrent terms of imprisonment are in line with the provisions of La. Code Crim. Proc. Ann. art. 883 when two offenses are based on the same act. State v. Pelt, 448 So. 2d 1294, 1984 La. LEXIS 8436 (Feb. 27, 1984), writ of certiorari denied by 469 U.S. 825, 105 S. Ct. 104, 83 L. Ed. 2d 48, 1984 U.S. LEXIS 3162, 53 U.S.L.W. 3236 (1984).

Defendant’s consecutive sentences of 10 years for forgery and 10 years for attempted forgery were not excessive and they were not required to run concurrently because they did not arise out of a single course of illegal conduct and because defendant had a lengthy criminal record. State v. Young, 432 So. 2d 1012, 1983 La. App. LEXIS 8504 (May 17, 1983).

Trial court did not abuse its discretion to sentence defendant to consecutive terms following his convictions for attempted second degree murder and attempted manslaughter, even where the two convictions arose out of a single court of conduct, because the trial court clearly articulated its reasons for sentencing, defendant had a prior felony conviction, the crimes nearly resulted in the loss of two lives, and the sentences were not excessive based on these considerations and the fact that they were well within the applicable sentencing ranges. State v. Gray, 430 So. 2d 1251, 1983 La. App. LEXIS 8331 (Apr. 5, 1983).

Court’s failure to clearly articulate its reasons for sentencing defendant to a combined 100-year sentence for two armed robberies and one forcible rape conviction did not warrant a remand because the two crimes were not part of the same plan or transaction and the circumstances of each crime supported the sentences. State v. Taylor, 430 So. 2d 686, 1983 La. App. LEXIS 8137 (Mar. 28, 1983), writ of certiorari denied by 438 So. 2d 575, 1983 La. LEXIS 11583 (La. 1983).

Trial judge did not abuse his discretion in imposing consecutive, rather than concurrent, sentences against a defendant in light of the defendant’s prior record and his propensity for violence. State v. Farria, 412 So. 2d 577, 1982 La. LEXIS 10663 (Apr. 5, 1982).

•• Consecutive Sentences. — Appellate court vacated the trial court’s imposition of consecutive sentences under La. Code Crim. Proc. Ann. art. 883 where defendant pled guilty to 10 counts of indecent behavior with juveniles as defendant had no prior convictions or arrests and his actions constituted a common scheme. State v. Thibodeaux, 915 So. 2d 807, 2005 La. App. LEXIS 1047 (Apr. 20, 2005).

Defendant’s concurrent sentences for sexual battery and distribution of a Schedule IV controlled dangerous substance were reversed as the trial court’s pronouncement of sentence was incomplete, and the trial court improperly imposed sentence under La. Rev. Stat. Ann. § 40:969(D) instead of La. Rev. Stat. Ann. § 40:969(B)(2) as defendant’s no contest plea was for sexual battery and not forcible rape. State v. New, 880 So. 2d 971, 2004 La. App. LEXIS 1981 (Aug. 18, 2004).

Sentences imposed for armed robbery and theft were not unconstitutionally excessive because a trial court considered the criteria required under La. Code Crim. Proc. Ann. art. 894.1, and the sentences imposed were within the applicable ranges; although the trial court erred by failing to reference La. Code Crim. Proc. Ann. art. 883 when imposing consecutive sentences, the error was harmless because the record supported the trial court’s decision based on the fact that defendant used cruelty against an elderly victim and a co-conspirator, defendant directed the use of a weapon during the crime, defendant was a fourth felony offender, defendant had been previously convicted of armed robbery, and defendant was the mastermind of the crime. State v. Asad, 870 So. 2d 455, 2004 La. App. LEXIS 821 (Apr. 7, 2004).

Reasons given by a trial court supported its imposition of consecutive sentences on four counts of cruelty to juveniles, particularly in light of the severity of the injuries suffered by the victim and considering defendant’s misdemeanor criminal history of violence against other persons, including children; the offenses, which took place over a period of three months, were neither based on the same act or transaction, nor constituted part of a common scheme or plan. State v. Merritt, 875 So. 2d 80, 2004 La. App. LEXIS 609 (Mar. 17, 2004), affirmed in part and reversed in part by, remanded by La. App. 03-946, 884 So. 2d 1283, 2004 La. App. LEXIS 2392 (La.App. 3 Cir. Oct. 13, 2004).

In defendant’s drug case, counsel was not ineffective for failing to object to consecutive sentencing, where defendant failed to show that if counsel had objected to the imposition of consecutive sentences, there was a reasonable probability that the outcome of the sentencing would have been different. State v. Mitchell, 869 So. 2d 276, 2004 La. App. LEXIS 415 (Mar. 3, 2004), writ denied by La. 2004-0797, 882 So. 2d 1168, 2004 La. LEXIS 2868 (La. Sept. 24, 2004), writ of certiorari denied by 543 U.S. 1068, 125 S. Ct. 905, 160 L. Ed. 2d 801, 2005 U.S. LEXIS 103, 73 U.S.L.W. 3398 (2005), remanded by La. App. 05-39913, 909 So. 2d 45, 2005 La. App. LEXIS 2011 (La.App. 2 Cir. Aug. 17, 2005).

District court made an adequate record of its reasons for ordering consecutive sentences. Although La. Code Crim. Proc. Ann. art 883 favors the imposition of concurrent senetnces, the record, including the immense benefit from the plea bargain and the defendant’s criminal history, to which she admitted, supported the imposition of consecutive sentences. State v. Johnson, 865 So. 2d 346, 2004 La. App. LEXIS 239 (Feb. 12, 2004).

Defendants’ consecutive sentences totaling 90 years for armed robbery, conspiracy to commit armed robbery, and aggravated second degree battery were not unduly harsh and excessive considering that both defendants were multiple offenders with records involving robbery and theft and that the instant offenses were committed in an unnecessarily brutal manner; further, although the sentences imposed were severe, and even though the trial court did not expressly state the “magic words” referring to La. Code Crim. Proc. Ann. art. 894.1, the facts supported consecutive sentences. State v. Hampton, 865 So. 2d 284, 2004 La. App. LEXIS 57 (Jan. 28, 2004), writ denied by La. 2004-0834, 896 So. 2d 57, 2005 La. LEXIS 621 (La. Mar. 11, 2005), writ denied by La. 2004-2380, 903 So. 2d 452, 2005 La. LEXIS 1903 (La. June 3, 2005).

Where defendant and three accomplices abducted, robbed, and shot a pizza delivery driver, defendant was convicted and sentenced to 40 years for attempted second degree murder, 65 years for second degree kidnapping and 40 years for armed robbery, and in deciding to have the sentences run consecutive to each other, the judge referenced La. Code Crim. Proc. Ann. art. 883 and followed its mandates by articulating his reasons where he found that the crime was cruel and vicious and that defendant had shown no remorse during the course of the trial and sentencing. State v. Moore, 865 So. 2d 227, 2004 La. App. LEXIS 75 (Jan. 28, 2004), writ denied by La. 2004-0507, 877 So. 2d 142, 2004 La. LEXIS 2305 (La. July 2, 2004).

Defendant’s sentences for his convictions of aggravated burglary and forcible rape were proper where consecutive sentences were not in error because defendant constituted an unusual risk of danger to he public because the victim was physically brutalized and mentally traumatized and further, defendant suffered from an impulse disorder and intentionally stopped taking medications prescribed for that disorder. State v. Jarrett, 862 So. 2d 440, 2003 La. App. LEXIS 3348 (Dec. 10, 2003).

There was no abuse of broad sentencing discretion where the trial court followed the general rule by imposing concurrent terms in the present case (false imprisonment and second-degree kidnapping) to run consecutively to any other sentence imposed in an unrelated case. State v. Taves, 861 So. 2d 144, 2003 La. LEXIS 3444 (Dec. 3, 2003).

Court rejected defendant’s claim that defendant’s sentence was indeterminate in violation of La. Code Crim. Proc. Ann. art. 879 where (1) the trial court stated that the first nine months of the seven-year sentence was concurrent to defendant’s parole violation sentence and the remaining six years and three months were consecutive to the parole violation sentence, which La. Rev. Stat. Ann. § 15:574.10 permitted, and (2) La. Code Crim. Proc. Ann. art. 883 permitted a trial judge to order a portion of a sentence be served concurrently and the remainder consecutively with another sentence. State v. Cowart, 862 So. 2d 225, 2003 La. App. LEXIS 3279 (Nov. 25, 2003).

Where defendant’s third offense, in violation of La. Rev. Stat. Ann. § 14:98(D) and first degree vehicular negligent injury in violation of La. Rev. Stat. Ann. § 14:39.2 arose from a single source of conduct, there was a presumption in favor of concurrent sentences under La. Code Crim. Proc. Ann. art. 883; however, a trial court retained discretion to impose consecutive sentences, and while the trial court failed to give any reasons justifying the consecutive nature of the sentences, the record supported it where defendant had an extensive criminal record, admitted to being an alcoholic and to using drugs since high school, caused enormous pain and suffering to the victim, and was a danger to the community. State v. Blanchard, 861 So. 2d 657, 2003 La. App. LEXIS 3138 (Nov. 12, 2003), writ denied by La. 2003-3389, 883 So. 2d 1045, 2004 La. LEXIS 3118 (La. Oct. 15, 2004).

Consecutive sentences for attempted aggravated rape and burglary were vacated where the district court had not stated any reasons for making the sentences consecutive; although the record would have supported consecutive sentences there were also countervailing considerations, and from the district court’s silence, the appellate court could not assume that it found any of the factors to have been paramount. State v. Kennedy, 859 So. 2d 312, 2003 La. App. LEXIS 2987 (Oct. 29, 2003).

Where the criminal activity involves three separate and distinct episodes, there is a basis in fact and in law for imposing each set of sentences consecutive to each other. State v. Lebreton, 859 So. 2d 785, 2003 La. App. LEXIS 2872 (Oct. 17, 2003), writ of certiorari denied by La. 2003-3176, 871 So. 2d 345, 2004 La. LEXIS 1010 (La. Mar. 26, 2004).

Trial court adequately considered the sentencing guidelines in La. Code Crim. Proc. Ann. art. 894.1 in imposing consecutive sentences to a prior aggravated burglary sentence, and consecutive sentences of nine years and four years, respectively, upon a plea of guilty to simple burglary of an inhabited dwelling in violation of La. Rev. Stat. Ann. § 14:62.2, and possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967(C) were not excessive under La. Const. art. I, § 20 where the instant offenses and the aggravated burglary offense were not based on the same act or transaction, and thus, absent express direction from the trial court that some or all of the sentences for the instant offenses and the sentence for the aggravated burglary were to be served concurrently, the sentences were to be served consecutively under La. Code Crim. Proc. Ann. art. 883, and where defendant avoided the possibility of sentencing enhancement under the habitual offender law, as a result of plea bargaining. State v. Johnson, 857 So. 2d 586, 2003 La. App. LEXIS 2566 (Sept. 26, 2003).

Defendant’s consecutive sentences after he was convicted of aggravated battery, aggravated burglary, unauthorized entry of an inhabited dwelling and two counts of false imprisonment while armed with a dangerous weapon were not excessive because they were one-half of the sentencing range. State v. Coleman, 857 So. 2d 1085, 2003 La. App. LEXIS 2603 (Sept. 17, 2003), writ denied by La. 2003-3112, 869 So. 2d 818, 2004 La. LEXIS 805 (La. Mar. 12, 2004).

Court, in defendant’s second degree murder and attempted murder case, did not err in sentencing defendant to consecutive sentences where defendant’s actions put a number of persons, including several small children, at risk and resulted in the death of one person, the permanent disabling of another, and there were no mitigating factors. State v. Mack, 850 So. 2d 1035, 2003 La. App. LEXIS 1898 (June 27, 2003), writ of certiorari denied by La. 2003-2122, 864 So. 2d 628, 2004 La. LEXIS 197 (La. Jan. 16, 2004).

Even though the defendant’s shooting of her husband and her son arose out of the same act, it was not mandatory that the sentences be served concurrently; hence, the court affirmed the imposition of consecutive sentences for the crimes. State v. Pierre, 854 So. 2d 945, 2003 La. App. LEXIS 1730 (June 11, 2003), writ denied by La. 2003-2042, 864 So. 2d 626, 2004 La. LEXIS 189 (La. Jan. 16, 2004).

Defendant’s sentence to serve a total of 35 years at hard labor, following his conviction of 17 counts of extortion was affirmed because the trial court neither erred in imposing maximum sentences on a number of the counts of conviction, nor in ordering the individual sentences to be served both concurrently and consecutively; the aggregate sentence imposed was lawful, as it was neither grossly disproportionate to the severity of the offense nor did it shock the sense of justice, as defendant had a plan to extort, acted upon his plan and in fact extorted in excess of $ 100,000 from the victim. State v. Frye, 847 So. 2d 151, 2003 La. App. LEXIS 1401 (May 14, 2003), writ denied by La. 2003-1754, 862 So. 2d 979, 2004 La. LEXIS 52 (La. Jan. 9, 2004).

Where defendant argued that his sentences were excessive as a result of the cumulation of all the charges for trial and that the trial judge erred ordering that he be sentenced to consecutive sentences, considering the findings and recommendations contained in the presentence investigation report, the evidence of defendant’s guilt for the crimes under appellate review, and his status as a sixth felony offender under La. Rev. Stat. Ann. art. 15:529.1A(c)(ii), the trial court did not abuse its discretion in either the length of, or manner in which, the sentences are to be served. State v. Simmons, 848 So. 2d 58, 2003 La. App. LEXIS 2190 (May 14, 2003), writ denied by La. 2003-1718, 872 So. 2d 508, 2004 La. LEXIS 1734 (La. May 14, 2004).

Although defendant was charged with one count each of attempted second degree murder and armed robbery, in a plea bargain with the State, defendant pled guilty to aggravated battery and simple robbery, but defendant challenged the sentences defendant received as excessive where the evidence showed that: (1) defendant received a benefit from the plea bargain, (2) the victim was certain that defendant was the shooter, (3) there was an undue risk that defendant would commit another crime if granted probation, (4) a lesser sentence would deprecate the seriousness of the offenses, (5) defendant’s conduct manifested deliberate cruelty since the victim was particularly vulnerable due to the victim’s advanced age, and (6) defendant had used threats and actual violence during the commission of the offenses, which resulted in significant permanent, physical injury to the victim and in significant economic loss to the victim and the victim’s family and, thus, pursuant to La. Code Crim. Proc. Ann. art. 894.1 and 883, and La. Const. art. 1, § 20, (1) the sentences imposed were lawful, not grossly disproportionate to the severity of the offenses, were not constitutionally excessive, and (2) the trial court was well within its discretion in ruling that the sentences should be served consecutively. State v. Howard, 842 So. 2d 1233, 2003 La. App. LEXIS 1038 (Apr. 9, 2003), writ denied by La. 2003-1571, 860 So. 2d 1152, 2003 La. LEXIS 3631 (La. Dec. 12, 2003).

Trial court did not abuse its discretion in sentencing defendant to four terms of 99 years at hard labor, to be served consecutively, for his convictions of four counts of armed robbery, a second felony offender, because the separate acts of armed robbery logically could not be considered a part of a common scheme or plan, the trial court considered the sentencing guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1, the trial court articulated particular reasons for imposing consecutive sentences for each individual count within the two distinct criminal acts or transactions, and the trial court noted the absence of any mitigating factors to justify any sentence other than the harshest type for the second felony offender. State v. Dempsey, 844 So. 2d 1037, 2003 La. App. LEXIS 1066 (Apr. 2, 2003), writ denied by La. 2003-1917, 876 So. 2d 823, 2004 La. LEXIS 2189 (La. June 25, 2004).

Defendant’s sentences, that were ordered to be served consecutively, were not excessive as the trial court considered the aggravating circumstances and did not find any mitigating circumstances in making its decision. State v. Tarver, 2003 La. App. LEXIS 739 (Mar. 26, 2003).

Trial court erred in making defendant’s five year sentence for cocaine possession consecutive to his life sentence for second-degree murder, as the two crimes arose out of a single course of conduct, the trial court did not articulate a reason for making the sentences consecutive, and nothing in the record justified the imposition of consecutive sentences. State v. Bradley, 844 So. 2d 115, 2003 La. App. LEXIS 647 (Mar. 11, 2003).

Defendant’s sentences were properly ordered to run consecutively where defendant committed eight armed robberies and a second degree kidnapping on three separate days, the victims were placed in grave danger and could easily have been killed, and they were emotionally harmed as a result of the robberies. State v. Page, 837 So. 2d 165, 2003 La. App. LEXIS 83 (Jan. 28, 2003), writ denied by La. 2003-0951, 857 So. 2d 517, 2003 La. LEXIS 3286 (La. Nov. 7, 2003).

Where the aggravated rape and the oral sexual battery offenses were all part of the same transaction, there was a presumption in favor of concurrent sentences under La. Code Crim. Proc. Ann. art. 883; however, because: (1) defendant had a significant criminal history involving three felony convictions for possession of cocaine and one conviction for possession of cocaine with intent to distribute; (2) defendant had harassed the victim prior to the incident; (3) the actual incident was cruel and humiliating; and (4) defendant was aware that the victim had a compromised mental capacity due to a brain aneurysm, the trial court did not abuse its discretion in sentencing defendant, and ordering that defendant’s sentences be served consecutively. State v. Puckett, 839 So. 2d 226, 2003 La. App. LEXIS 93 (Jan. 28, 2003), writ denied by La. 2003-0891, 860 So. 2d 1148, 2003 La. LEXIS 3619 (La. Dec. 12, 2003).

Defendant’s convictions for aggravated crime against nature, and sexual battery upon a 12-year old child, were alleged to have occurred within the same time frame, thus, it appeared there was a “presumption” of concurrent sentences under La. Code Crim. Proc. Ann. art. 883; the trial judge, however, exercised the sentencing discretion afforded by art. 883, and properly imposed consecutive sentences, since several of the factors under La. Code Crim. Proc. Ann. art. 894.1 were met. State v. Smith, 839 So. 2d 165, 2003 La. App. LEXIS 34 (Jan. 14, 2003).

Imposition of the maximum sentences and consecutive sentences for defendant’s convictions for unauthorized entry of an inhabited dwelling, unauthorized use of a motor vehicle, simple burglary, extortion, and three counts of intimidating a witness were not excessive because (1) defendant continued to threaten the complainant’s safety, as was evidenced by defendant’s attempt to hire someone to kill the complainant, and (2) defendant’s behavior towards the complainant was consistent with a long-time pattern of violent behavior. State v. Parent, 836 So. 2d 494, 2002 La. App. LEXIS 4168 (Dec. 30, 2002), writ denied by La. 2005-0234, 916 So. 2d 1046, 2005 La. LEXIS 2624 (La. Dec. 9, 2005).

Appellate court concluded in earlier appeal that the crimes committed by defendant, consisting of armed robbery, aggravated burglary, and two counts of second degree kidnapping, arose out of a “singular transaction,” and that the imposition of maximum sentences for each of the four offenses, to run consecutively, which totaled 209 years without benefits, without articulated reasons or reasons evident from the record, was constitutionally excessive; when the trial court imposed the same sentence on remand, the appellate court amended the matter, and ordered concurrent sentences. State v. Lefeure, 831 So. 2d 398, 2002 La. App. LEXIS 3271 (Oct. 29, 2002), amended by La. 2002-2924, 855 So. 2d 291, 2003 La. LEXIS 2714 (La. Oct. 3, 2003), amended by La. 2002-3231, 855 So. 2d 291, 2003 La. LEXIS 2715 (La. Oct. 3, 2003).

Record supported a trial court’s imposition of consecutive sentences for attempted second degree murder, in violation of La. Rev. Stat. Ann. §§ 14:30.1, and 14:27 and armed robbery, in violation of La. Rev. Stat. Ann. § 14:64, where trial court noted the victim’s age, defendant’s lack of remorse and the victim’s impact statement which indicated that the victim was required to take medication since the incident and that for quite some time was afraid to leave her home. State v. Gay, 830 So. 2d 356, 2002 La. App. LEXIS 3192 (Oct. 23, 2002).

Trial court did not abuse its discretion in sentencing defendant convicted of two counts of first degree murder and who had been convicted of murder six times to two life sentences without benefits which were to be served consecutively with other sentences defendant was serving. State v. Brooks, 817 So. 2d 288, 2002 La. App. LEXIS 1543 (Apr. 10, 2002).

Even though La. Code Crim. Proc. Ann. art. 883 favors imposition of concurrent sentences for crimes committed as part of the same transaction or series of transactions, a trial court did not abuse its discretion in concluding that defendant was a dangerous repeat offender who merited consecutive terms of imprisonment because of defendant’s commission of his crimes, which involved possession of a loaded, semi-automatic handgun and 27 bags of cocaine while on probation for an earlier crime. State v. Walker, 799 So. 2d 461, 2001 La. LEXIS 2859 (Oct. 16, 2001).

Defendant’s sentence was not excessive where the court imposed a six-year hard labor sentence for defendant’s drug offense to be served consecutively to a five-year sentence imposed based upon defendant’s violation of his parole by commission of the drug offense; because the offenses were committed at different times and locations, the imposition of consecutive sentences was not improper. State v. Williams, 795 So. 2d 1221, 2001 La. App. LEXIS 2018 (Sept. 26, 2001).

Where defendant’s obscenity offenses were unrelated, involved different victims, and occurred at different times, the trial court did not abuse its discretion in imposing consecutive sentences. State v. Wood, 793 So. 2d 441, 2001 La. App. LEXIS 1904 (Aug. 22, 2001), writ denied by La. 2000-3264, 795 So. 2d 335, 2001 La. LEXIS 2342 (La. Aug. 24, 2001).

Where defendant shot victim at close range in order to steal his car, and shot again in the act of fleeing, facts were sufficient and egregious to warrant armed robbery conviction under La. Rev. Stat. Ann. § 14:64, and attempted second degree murder conviction under La. Rev. Stat. Ann. § 14:27; lengthy consecutive sentences were proper pursuant to La. Code Crim. Proc. Ann. art. 883. State v. Camese, 791 So. 2d 173, 2001 La. App. LEXIS 1795 (July 11, 2001), writ denied by La. 2001-2324, 823 So. 2d 937, 2002 La. LEXIS 2496 (La. Aug. 30, 2002).

Defendant’s concurrent sentences of 49 years for each of seven armed robbery counts and 25 years for an attempted armed robbery count did not constitute cruel and unusual punishment under La. Const. art. I, § 20, considering the number of victims affected, defendant’s heavy involvement in the crimes, the fact that the sentences fell in the middle of the sentencing range for armed robbery, and the fact that the trial court would have been within its discretion, pursuant to La. Code Crim. Proc. Ann. art. 883, had it ordered that the sentences be served consecutively. State v. Jackson, 790 So. 2d 720, 2001 La. App. LEXIS 1717 (June 27, 2001).

Provision under La. Code Crim. Proc. Ann. art. 883 that defendant’s sentences for each of the two counts of armed robbery be concurrent did not preclude a sentencing judge from exercising his discretion under that statute that allowed him to order the sentences be served consecutively; the sentence was reasonable given defendant’s use of a gun and the value of the items that he took. State v. Walker, 789 So. 2d 86, 2001 La. App. LEXIS 1346 (May 30, 2001), writ denied by La. 2001-1922, 815 So. 2d 834, 2002 La. LEXIS 1564 (La. May 10, 2002).

Where two offenses are separate in time they are not to be viewed as a single course of conduct merely because both involved sales of narcotics, and it is certainly within the discretion of the trial court to order that the terms of incarceration be served consecutively. State v. Myles, 786 So. 2d 902, 2001 La. App. LEXIS 948 (May 9, 2001).

Where the convictions stem from separate incidents in different states involving different victims and occur over a lengthy period of time, the resulting consecutive penalties will generally not be found to be an abuse of discretion under La. Code Crim. Proc. Ann. art. 883. State v. Grogan, 786 So. 2d 862, 2001 La. App. LEXIS 859 (May 2, 2001).

Where defendant was convicted and sentenced following a single trial for armed robbery of one person and for a separate crime of attempted robbery of another person it was within the discretion of the trial court to sentence him to consecutive sentences. State v. Hawthorne, 772 So. 2d 924, 2000 La. App. LEXIS 2807 (Nov. 8, 2000).

Where defendant was arrested after the police found cocaine and a gun in the trunk of a car and he was first tried and convicted on the narcotics charge and then separately tried on a charge of being a felon in possession of a firearm, the trial judge erred in sentencing defendant to consecutive sentences, as the two offenses arose out of the same transaction; therefore, his sentences were amended to provide that they were to be served concurrently. State v. Walker, 775 So. 2d 484, 2000 La. App. LEXIS 2609 (Oct. 25, 2000), affirmed in part and vacated in part by La. 00-3200, 799 So. 2d 461, 2001 La. LEXIS 2859 (La. Oct. 16, 2001).

Defendant’s convictions of illegal possession of stolen things and possession of a firearm while in possession of a controlled dangerous substance did not arise out of the same act or transaction and therefore, La. Code Crim. Proc. Ann. art. 883 did not mandate concurrent sentences. State v. Short, 769 So. 2d 823, 2000 La. App. LEXIS 2539 (Oct. 18, 2000), writ denied by La. 2000-3271, 795 So. 2d 336, 2001 La. LEXIS 2344 (La. Aug. 24, 2001).

Where defendant was convicted of unrelated crimes involving different victims, consecutive sentences was the norm and no explanation from the trial court was required; the sentences were not excessive in view of the defendant’s prior criminal history. State v. Cooley, 747 So. 2d 1182, 1999 La. App. LEXIS 3321 (Nov. 17, 1999), writ denied by La. 2000-0225, 777 So. 2d 475, 2000 La. LEXIS 3515 (La. Dec. 15, 2000).

La. Code Crim. Proc. Ann. art. 883 specifically excludes from its scope sentences that a court expressly directs to be served consecutively; the imposition of consecutive sentences required particular justification when the crimes arise from a single course of conduct, but even if the sentences arise from a single course of conduct, consecutive sentences are not necessarily excessive. State v. Johnson, 745 So. 2d 217, 1999 La. App. LEXIS 3138 (Nov. 5, 1999), writ denied by La. 2000-0829, 774 So. 2d 971, 2000 La. LEXIS 3210 (La. Nov. 13, 2000).

In a prosecution for murder where defendant murdered his estranged wife and then murdered a deputy sheriff who responded to the crime, a sentence of two life sentences to be served consecutively was proper, because the crimes were separate although close in time. State v. Hamilton, 747 So. 2d 164, 1999 La. App. LEXIS 3000 (Nov. 3, 1999).

Defendants’ sentences, imposed upon convictions for aggravated kidnapping, armed robbery, aggravated rape, and aggravated crime against nature, were not constitutionally excessive or a manifest abuse of the trial court’s discretion; although under La. Code Crim. Proc. Ann. art. 883, there was a presumption in favor of concurrent sentences, consecutive sentences were properly imposed based on the serious nature of the offenses, defendants’ need for treatment, and the fact that the victim was pregnant. State v. Hester, 746 So. 2d 95, 1999 La. App. LEXIS 2649 (Sept. 28, 1999), writ denied by La. 1999-3217, 760 So. 2d 342, 2000 La. LEXIS 1207 (La. Apr. 20, 2000).

It was within the trial court’s discretion to order defendant’s sentences to run consecutively rather than concurrently, pursuant to La. Code Crim. Proc. Ann. art. 883; where the sentences imposed for crimes committed against one victim were ordered to be served consecutively to those crimes committed against the other victim and the crimes arose from a single course of conduct, affected more than one victim, were particularly heinous and apparently premeditated, the trial court did not abuse its discretion. State v. Jones, 744 So. 2d 165, 1999 La. App. LEXIS 2467 (Sept. 8, 1999), writ denied by La. 1999-3141, 759 So. 2d 91, 2000 La. LEXIS 1021 (La. Apr. 7, 2000).

Because defendant’s convictions for aggravated burglary and attempted second degree kidnapping involved separate transactions and victims the trial court was warranted in sentencing defendant consecutively for the convictions. State v. Greenwell, 746 So. 2d 29, 1999 La. App. LEXIS 2333 (Aug. 18, 1999).

La. Code Crim. Proc. Ann. art. 883 does not prohibit the imposition of consecutive sentences where expressly directed by the trial court, and the imposition of consecutive sentences for convictions which arise out of a single course of conduct are not necessarily excessive. State v. Nelson, 741 So. 2d 877, 1999 La. App. LEXIS 2106 (June 25, 1999), writ denied by La. 1999-2769, 759 So. 2d 67, 2000 La. LEXIS 1083 (La. Mar. 31, 2000), writ denied by La. 2002-0070, 829 So. 2d 416, 2002 La. LEXIS 3380 (La. Nov. 15, 2002).

Contention of a defendant that his consecutive 15 year sentences on each of the two counts were excessive, was without merit; the court explained that under La. Code Crim. Proc. Ann. art. 883 consecutive sentences were justified where, as here, the convictions were based upon two sales that were sufficiently separate and distinct from one another. State v. Sanders, 734 So. 2d 1276, 1999 La. App. LEXIS 1479 (May 19, 1999), writ denied by La. 1999-1980, 752 So. 2d 175, 2000 La. LEXIS 96 (La. Jan. 7, 2000), writ denied by La. 2002-0691, 836 So. 2d 129, 2003 La. LEXIS 540 (La. Feb. 14, 2003), writ denied by La. 2003-3084, 888 So. 2d 825, 2004 La. LEXIS 3715 (La. Dec. 10, 2004).

Facts surrounding the rape and attempted murder of a child, including the fact that defendant took advantage of his position as a family guest to brutally rape the victim and savagely stab her several times in the throat, smother her, and stab her again, justified maximum consecutive sentences for both convictions; the mitigating effect of the factors cited by defendant, including that he woke the babysitter to tell her that the child was injured, were greatly outweighed by the heinous nature of the crimes. State v. Breland, 722 So. 2d 51, 1998 La. App. LEXIS 3430 (Nov. 6, 1998).

Regarding consecutive sentences, La. Code Crim. Proc. Ann. art. 883 provides that, if a defendant is convicted of two or more offenses arising from the same course of conduct, the sentences for those offenses generally should be made concurrent; however, even if convictions arise out of a single course of conduct, consecutive sentences are not necessarily excessive; other facts must be taken into consideration in making this determination, including where an offender poses an unusual risk to public safety. State v. Breland, 722 So. 2d 51, 1998 La. App. LEXIS 3430 (Nov. 6, 1998).

Given that a trial court complied with La. Code Crim. Proc. Ann. art. 894.1 and, although, if a defendant were convicted of two or more offenses based on the same act or transaction, or constituting parts of a common scheme or plan, the terms of imprisonment should be served concurrently unless the trial court expressly directed that some or all be served consecutively, La. Code Crim. Proc. Ann. art. 883, it was within the discretion of the trial court to impose consecutive sentences upon convictions for aggravated kidnapping, La. Rev. Stat. Ann. § 14:44, and three counts of armed robbery, La. Rev. Stat. Ann. § 14:64(A). State v. Arvie, 709 So. 2d 810, 1998 La. App. LEXIS 178 (Feb. 4, 1998), writ denied by La. 98-2461, 736 So. 2d 827, 1999 La. LEXIS 275 (La. Jan. 29, 1999), writ denied by La. 2003-2706, 885 So. 2d 572, 2004 La. LEXIS 3173 (La. Oct. 29, 2004).

While La. Code Crim. Proc. Ann. art. 883 is authority for a court to order that a sentence of imprisonment be served concurrently or consecutively, where a court has granted suspension or probation the court imposing a term of imprisonment for another conviction has no authority under this article to direct that it be served either consecutively or concurrently with a sentence whose execution or imposition has been suspended. State v. Kendrick, 699 So. 2d 424, 1997 La. App. LEXIS 1700 (June 25, 1997), writ denied by La. 98-2159, 731 So. 2d 280, 1998 La. LEXIS 3866 (La. Dec. 18, 1998).

Trial court did not abuse its discretion in making defendant’s sentences consecutive because he was a public risk, even though the aggravated burglary and kidnappings were part of the same transaction and, thus, there was a presumption of concurrent sentences under La. Code Crim. Proc. Ann. art. 883. State v. Jackson, 694 So. 2d 440, 1997 La. App. LEXIS 996 (Apr. 9, 1997), writ denied by La. 97-1050, 703 So. 2d 609, 1997 La. LEXIS 3209 (La. Oct. 13, 1997), writ denied by La. 97-1255, 703 So. 2d 612, 1997 La. LEXIS 3221 (La. Oct. 13, 1997), writ denied by La. 2004-0264, 896 So. 2d 991, 2005 La. LEXIS 711 (La. Mar. 18, 2005).

Trial court properly refused to apply the general rule concerning imposition of concurrent sentences for two or more offenses arising out of the same transaction, provided for in La. Code Crim. Proc. Ann. art. 883, because defendant was a gang member, had a juvenile record for assault, had been suspended from school for fighting and because the combined total of defendant’s consecutive sentences was less than the statutory maximum for one of the offenses he was charged. State v. Stacy, 686 So. 2d 949, 1996 La. App. LEXIS 3068 (Dec. 20, 1996).

Although defendant was a first felony offender, his consecutive sentences for various drug offenses were proper under La. Code Crim. Proc. Ann. art. 883 because they did not arise out of the same course of conduct. State v. Ruiz, 684 So. 2d 48, 1996 La. App. LEXIS 2662 (Nov. 6, 1996).

Pursuant to La. Code Crim. Proc. Ann. art. 883, a trial court properly ordered defendant’s sentence to be served consecutive to defendant’s other sentences, where defendant pled guilty to aggravated oral sexual battery, where defendant committed two similar crimes on two other victims on two other occasions, and where the trial court expressly directed that the sentence be consecutive. State v. Walker, 677 So. 2d 532, 1996 La. App. LEXIS 1250 (June 5, 1996), writ of certiorari denied by La. 96-1767, 684 So. 2d 924, 1996 La. LEXIS 3517 (La. Dec. 6, 1996).

Trial court properly sentenced the defendant to consecutive sentences because the two counts of defendant’s illegal possession of the pistol were not part of the same transaction and the sentence was not excessive. State v. Leagea, 673 So. 2d 646, 1996 La. App. LEXIS 964 (May 10, 1996), writ of certiorari denied by La. 96-1507, 683 So. 2d 287, 1996 La. LEXIS 3394 (La. Nov. 22, 1996).

Louisiana courts had no great reluctance in imposing maximum sentences and consecutive sentences for armed robbery where two armed robberies were not based on the same act or transaction nor did they constitute parts of a common scheme or plan. State v. Tate, 670 So. 2d 671, 1996 La. App. LEXIS 681 (Mar. 6, 1996).

Defendant was properly sentenced to consecutive terms of imprisonment for aggravated burglary and forcible rape convictions that arose from the same scheme or plan; trial court articulated several aggravating factors to justify consecutive sentences and the sentences were within the statutory ranges for the offenses. State v. Alberto, 665 So. 2d 614, 1995 La. App. LEXIS 3383 (Nov. 28, 1995), writ denied by La. 95-1677, 669 So. 2d 1222, 1996 La. LEXIS 906 (La. Mar. 22, 1996), writ of certiorari denied by La. 96-0041, 670 So. 2d 1237, 1996 La. LEXIS 990 (La. Mar. 29, 1996).

Pursuant to La. Code Crim. Proc. Ann. art. 883, the two offenses committed by defendant, which occurred 16 days apart and at different locations, were adequately differentiated to warrant consecutive sentences. State v. Washington, 662 So. 2d 873, 1995 La. App. LEXIS 2813 (Nov. 8, 1995), writ denied by La. 96-0462, 672 So. 2d 696, 1996 La. LEXIS 1127 (La. May 3, 1996).

Pursuant to La. Code Crim. Proc. Ann. art. 883, the district court did not err in imposing consecutive sentences against defendant because, even though the charges of possession with intent to distribute cocaine and possession of a firearm by a convicted felon arose out of the same act or transaction, the district court adequately expressed reasons for directing that these sentences be served consecutively. State v. Jones, 657 So. 2d 424, 1995 La. App. LEXIS 1382 (May 31, 1995).

Trial court did not err by imposing consecutive sentences where defendant shot the victim at point-blank range, left the victim in the back seat of the car, and sexually abused and raped the female victim at gunpoint while the male victim bled to death; defendant’s actions were heinous and showed a disrespect for human life. State v. Dunbar, 657 So. 2d 429, 1995 La. App. LEXIS 1408 (May 31, 1995).

Where defendant was convicted of attempted first-degree murder and of possession of cocaine and the two offenses were unrelated and not part of a common plan, it was within the district court’s discretion in impose consecutive rather than concurrent sentences. State v. Guidry, 647 So. 2d 511, 1994 La. App. LEXIS 3379 (Dec. 7, 1994).

Where the trial court failed to articulate the justification for consecutive sentences it imposed where concurrent sentences were otherwise required under La. Code Crim. Proc. Ann. art. 883 for defendant’s two convictions, remand was required. State v. Wise, 644 So. 2d 230, 1994 La. App. LEXIS 2546 (Sept. 29, 1994), remanded by La. 94-2993, 684 So. 2d 408, 1996 La. LEXIS 3446 (La. Dec. 6, 1996).

Defendant’s contention that a consecutive sentence was excessive was without merit; the sentencing court properly exercised its discretionary authority to impose the sentence to run consecutively with defendant’s previous sentence for a prior conviction and specifically stated for the record the reasons for the imposition of the consecutive sentence as required by La. Code Crim. Proc. Ann. art. 883. State v. Manning, 643 So. 2d 307, 1994 La. App. LEXIS 2420 (Sept. 21, 1994).

Where defendant, a first offender, pled guilty to 19 counts of simple burglary of an inhabited dwelling and 6 counts of simple burglary and was sentenced to 60 years’ confinement at hard labor, it was proper to impose consecutive sentences under La. Code Crim. Proc. Ann. art. 883 on the grounds that he showed no regard for the security of the public or his victims and that he significantly reduced his sentencing exposure because he was charged with 86 various counts of burglary. State v. Williams, 638 So. 2d 665, 1994 La. App. LEXIS 1738 (May 20, 1994).

Defendant’s consecutive sentences for the counts of armed robbery and for the counts of attempted armed robbery were proper under La. Code Crim. Proc. Ann. art. 883 given the serious nature of the crimes involved and the fact that defendant placed the victims in grave danger. State v. Kennedy, 631 So. 2d 1195, 1994 La. App. LEXIS 123 (Jan. 25, 1994).

Trial court did not abuse its discretion in ordering defendant’s sentences for manslaughter and attempted manslaughter to run consecutively, considering his past criminal history and the facts that the defendant placed one adult and four children, excluding the victims, at great risk of death or seriously bodily injury, killed one victim, permanently disabled the other, and left two small children motherless. State v. Pickett, 628 So. 2d 1333, 1993 La. App. LEXIS 3794 (Dec. 10, 1993), writ of certiorari denied by La. 94-0348, 637 So. 2d 476, 1994 La. LEXIS 1336 (La. May 20, 1994).

Defendant’s sentence of five years at hard labor for the possesion of cocaine to run consecutive to other sentences imposed was not excessive where defendant’s other offenses were not part of a common scheme or plan but involved a contempt conviction and an unrelated earlier conviction for the possession of cocaine. State v. Wilson, 623 So. 2d 200, 1993 La. App. LEXIS 2700 (Aug. 18, 1993), writ of certiorari denied by 629 So. 2d 399, 1993 La. LEXIS 3359 (La. 1993).

Where defendant’s three burglary offenses were not of the same act or part of a common scheme or plan and where they were separate and distinct, the circumstances justified the imposition of consecutive sentences totaling 21 years of hard labor. State v. DeSalvo, 620 So. 2d 382, 1993 La. App. LEXIS 2031 (May 25, 1993), vacated by, remanded by La. 93-1681, 631 So. 2d 1168, 1994 La. LEXIS 285 (La. Feb. 4, 1994).

La. Code Crim. Proc. art. 883 permits a trial judge to order that a portion of a defendant’s sentences be served concurrently and the remainder consecutively. State v. Hayes, 602 So. 2d 285, 1992 La. App. LEXIS 2021 (June 24, 1992).

In sentencing a defendant, a trial court complied with La. Code Crim. Proc. Ann. art. 894.1, and given that two break-ins were unrelated, aggravated burglary sentences were ordered to be served consecutively as permitted by La. Code Crim. Proc. Ann. art. 883. State v. Smith, 600 So. 2d 745, 1992 La. App. LEXIS 1403 (May 13, 1992).

Trial court did not commit error in ordering defendant’s sentences to be served consecutively; the trial judge’s found that the nature of the offenses and the facts of the robberies outweighed his youth and his lack of a prior record. State v. Davis, 596 So. 2d 358, 1992 La. App. LEXIS 625 (Mar. 13, 1992), writ of certiorari denied by 604 So. 2d 965, 1992 La. LEXIS 2759 (La. 1992).

Assuming arguendo that all three crimes, specifically conspiracy to distribute methamphetamine, distribution of methamphetamine, and possession of methamphetamine, were all part of the same act, transaction, or common scheme, making the sentence for possession consecutive with the two others was not erroneous given defendant’s persistent criminal behavior and his zealous involvement in drug distribution to the community. State v. Harris, 593 So. 2d 441, 1992 La. App. LEXIS 59 (Jan. 22, 1992).

Four consecutive sentences of seven years each were excessive for two counts of distribution of marijuana and two counts of distribution of cocaine where the crimes involved small quantities of drugs in each of a total of two separate occurrences within a one-week period, and the amount of money in each of the transactions, $ 40 for each cocaine sale and $ 20 for each marijuana sale, was small. State v. Conway, 588 So. 2d 1369, 1991 La. App. LEXIS 2810 (Oct. 30, 1991), writ of certiorari denied by 610 So. 2d 797, 1993 La. LEXIS 3 (La. 1993).

Imposition of consecutive sentences for defendant convicted of aggravated rape, aggravated kidnapping, and armed robbery was appropriate given defendant’s criminal record and the circumstances of the offenses. State v. Gordon, 582 So. 2d 285, 1991 La. App. LEXIS 1492 (May 16, 1991).

The district court set forth adequate reasons for imposing consecutive as opposed to concurrent sentences for defendant’s burglaries that all occurred within the same month so that defendant’s sentences were not excessive under La. Const. art. I, § 20, where the court considered the factors set forth in La. Code Crim. Proc. Ann. art. 894.1, the habitual nature of defendant’s past criminal activities distinguished him from the situation contemplated under La. Code Crim. Proc. Ann. art. 883, and defendant had received a beneficial plea agreement. State v. Jackson, 575 So. 2d 940, 1991 La. App. LEXIS 353 (Feb. 27, 1991), writ denied by 599 So. 2d 313, 1992 La. LEXIS 1834 (La. 1992).

Particular justification is required to impose consecutive sentences arising out of a single course of criminal conduct; consecutive sentences are justified when, as in this case, the offender poses an unusual risk to the safety of society; the record provided more than ample support for a trial judge’s imposition of consecutive, maximum sentences where the victim suffered blindness and permanent disfigurement as a result of the crime, endured excruciating pain from chemical burns inflicted upon her and was forced to undergo a long series of painful surgeries in an attempt to rehabilitate her eyes, and the court determined that the physical and emotional scars of the criminal act would remain with her for the remainder of her life; the trial court also referred to the manner in which the defendant planned and executed the crime, stating that it was not done out of instant heat of passion but was done coolly over a number of days, coolly and calculated to get a result. State v. Mayeaux, 570 So. 2d 185, 1990 La. App. LEXIS 2647 (Nov. 14, 1990), writ of certiorari denied by 575 So. 2d 386, 1991 La. LEXIS 471 (La. 1991).

Defendant’s sentence of two consecutive terms of 20 years at hard labor for conviction on two counts of distribution of cocaine was within the guidelines of La. Code Crim. Proc. Ann. art. 894.1, was not excessive under La. Const. art. I, § 20, and was appropriate under La. Code Crim. Proc. Ann. art. 883, because he had a pending charge for an earlier sale at the time he made the two sales to undercover officers. State v. Lewis, 567 So. 2d 726, 1990 La. App. LEXIS 2089 (Sept. 26, 1990), writ denied by 575 So. 2d 364, 1991 La. LEXIS 387 (La. 1991).

Trial court did not err in imposing consecutive sentences on convictions based on drug transactions involving the same officer and defendant and that were carried out a week apart because the transactions were distinct, occurred at different times and were not part of a common plan or scheme. State v. Miller, 561 So. 2d 892, 1990 La. App. LEXIS 1178 (May 9, 1990), writ of certiorari denied by 566 So. 2d 983, 1990 La. LEXIS 1891 (La. 1990).

Failure of the trial court to justify imposing consecutive sentences on two counts of armed robbery, which were committed in a single criminal episode, was harmless error because the trial court could have imposed consecutive sentences on the other counts of armed robbery and assault. State v. Collins, 557 So. 2d 269, 1990 La. App. LEXIS 3 (Jan. 16, 1990).

Pursuant to La. Code Crim. Proc. Ann. art. 883, consecutive sentences were properly imposed because defendant terrorized the victim, pistol-whipped and sodomized the victim over a period of several hours and forced her to commit fellatio, and robbed the victim of her jewelry and money. State v. Carter, 552 So. 2d 490, 1989 La. App. LEXIS 1813 (Oct. 24, 1989).

Generally, sentences for crimes arising out of a single course of conduct are served concurrently; however, the imposition of consecutive sentences was not excessive where the court listed both the aggravating and mitigating factors considered in imposing sentence, and where the court specifically referred to defendant’s young age and lack of a criminal record stating that both of these considerations were overridden by the nature of the offense and the facts adduced at trial. State v. Jackson, 552 So. 2d 445, 1989 La. App. LEXIS 1723 (Oct. 12, 1989).

Defendant’s sentences were not excessive under La. Const. Art. I, § 20, where defendant was sentenced to two concurrent terms of 33 years at hard labor without benefit of probation, parole or suspension of sentence for his conviction on two counts of armed robbery under La. Rev. Stat. Ann. § 14:64, and to a consecutive term of 10 years for aggravated burglary under La. Rev. Stat. Ann. § 14:60; where La. Code Crim. Proc. Ann. art. 883 did not absolutely prohibit the imposition of a consecutive sentence for offenses arising in the same transaction; where the trial court considered the factors of La. Code Crim. Proc. Ann. art. 894.1 and found that the seriousness of the crimes warranted the sentences; and where the sentences for armed robbery were less than the statutory maximum. State v. Avila, 550 So. 2d 1374, 1989 La. App. LEXIS 1799 (Oct. 12, 1989).

Because the trial court failed to articulate a justification for the imposition of consecutive sentences upon defendant’s conviction of three crimes that arose from the same episode, the case was properly remanded to the trial court in order that it express its justification for the imposition of consecutive sentences pursuant to La. Code Crim. Proc. Ann. art. 883. State v. Washington, 550 So. 2d 287, 1989 La. App. LEXIS 1588 (Sept. 14, 1989).

Consecutive 15-year sentences of imprisonment at hard labor for the crimes of aggravated oral sexual battery, pursuant to former La. Rev. Stat. Ann. § 14:43 (now La. Rev. Stat. Ann. § 14:43.2), and molestation of a juvenile, pursuant to La. Rev. Stat. Ann. § 14:81.2, were not excessive under La. Const. art. 1, § 20 (1974), but were justified under La. Code Crim. Proc. Ann. art. 883 because each occasion of defendant’s sexual intercourse, fellatio, and cunnilingus with an 11-year-old during a two-year period was separate and distinct. State v. Tate, 543 So. 2d 1093, 1989 La. App. LEXIS 881 (May 10, 1989), writ of certiorari denied by 551 So. 2d 629, 1989 La. LEXIS 2540 (La. 1989).

In defendant’s appeal of the trial court’s imposition of consecutive sentences that totaled 45 years at hard labor, the trial court properly sentenced defendant under La. Code Crim. Proc. Ann. arts. 883 and 894.1 where the trial court adequately considered the sentencing guidelines in particularizing the sentences to defendant, and where there was a factual basis for the sentences. State v. Williams, 541 So. 2d 401, 1989 La. App. LEXIS 530 (Mar. 30, 1989), writ denied by 564 So. 2d 320, 1990 La. LEXIS 1597 (La. 1990).

Defendant’s sentence to two consecutive terms of four years at hard labor for indecent behavior with a juvenile was not excessive on the grounds that the sentencing court fully considered the required mitigating factors, including defendant’s being a first offender, the benefits he received as a consequence of his guilty plea, and his not being prosecuted for molestation of the victim or for the similar acts he committed against her younger sister. Consecutive sentences were appropriate under La. Code Crim. Proc. Ann. art. 883 because the offenses occurred at different times. State v. Higginbotham, 541 So. 2d 348, 1989 La. App. LEXIS 545 (Mar. 29, 1989).

Under La. Code Crim. Proc. Ann. art. 883, the imposition of concurrent sentences was the general rule for offenses arising out of the same transaction, and consecutive sentences were generally directed for those arising out of separate acts; the sentences imposed were proper where two sentences defendant received as a result of his guilty pleas to dealing in narcotics served concurrently but consecutive to an aggravated battery conviction which arose out of unrelated facts. State v. Dugas, 527 So. 2d 610, 1988 La. App. LEXIS 1471 (June 22, 1988), writ of certiorari denied by 533 So. 2d 15, 1988 La. LEXIS 2627 (La. 1988).

Where defendant posed a risk to public safety based on past conduct involving sex crimes, the imposition of consecutive sentences for attempted sexual battery and unauthorized entry of an inhabited dwelling was justified. State v. Grimes, 527 So. 2d 1079, 1988 La. App. LEXIS 1594 (June 21, 1988), writ of certiorari denied by 533 So. 2d 15, 1988 La. LEXIS 2625 (La. 1988).

Defendant convicted of both robbery and burglary stemming from one criminal transaction was properly sentenced to consecutive terms of 35 years of hard labor without possibility of parole and 30 years at hard labor, respectively; the trial court did not err in imposing as consecutive defendant’s sentence for a previous simple burglary conviction that was totally unrelated to the instant crimes, even though both crimes were originally charged in the same bill of information. State v. Robertson, 518 So. 2d 579, 1987 La. App. LEXIS 11017 (Dec. 22, 1987), writ of certiorari denied by 523 So. 2d 227, 1988 La. LEXIS 852 (La. 1988).

Where defendant was charged with possession with intent to sell PCP, marijuana, and cocaine, and he pled guilty to possession charges pursuant to a plea bargain, the trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 883 when it imposed consecutive sentences, although defendant was a first-time felony offender, because the quantity of drugs was significant, defendant had a history of dealing drugs, he continued to sell drugs after his arrest, and his plea bargain was lenient. State v. Derry, 516 So. 2d 1284, 1987 La. App. LEXIS 10824 (Dec. 2, 1987), writ of certiorari denied by 521 So. 2d 1168, 1988 La. LEXIS 931 (La. 1988).

The contention of a defendant convicted of two counts of simple robbery, that the trial court erred in imposing sentences that were not to be served concurrently, given that the offenses were based on the same act, was without merit; although La. Code Crim. Proc. Ann. art. 883 normally allowed such sentences to be served concurrently, a consecutive sentence was justified where defendant posed an unusual risk to the safety of the public, given his extensive criminal history and the fact that he received no benefit from his previous incarceration. State v. Lighten, 516 So. 2d 1266, 1987 La. App. LEXIS 10810 (Dec. 2, 1987).

While concurrent sentences were the general rule for convictions arising out of a single course of criminal conduct, this general rule was inapplicable because defendant had a previous criminal record. State v. Gipson, 514 So. 2d 646, 1987 La. App. LEXIS 10542 (Oct. 28, 1987), amended in part by, review denied in part by 521 So. 2d 1143, 1988 La. LEXIS 754 (La. 1988).

Where defendant was sentenced to five years at hard labor on one count of distribution of cocaine and five years at hard labor on another count for the same crime, with two years to be served consecutively to the first sentence, such was not an abuse of the sentencing court’s discretion under La. Code Crim. Proc. Ann. art. 883; hence, the sentences were affirmed on appeal. State v. Logan, 498 So. 2d 1197, 1986 La. App. LEXIS 8662 (Dec. 10, 1986).

Although a sentence imposed on a defendant must not violate the cruel and unusual punishment prohibition of La. Const. art. I, § 20 or be grossly disproportionate to the offense committed, the trial court adequately complied with La. Code Crim. Proc. Ann. art. 894.1 by detailing reasons for the sentences imposed as well as factor in support of the imposition of consecutive sentences as per La. Code Crim. Proc. Ann. art. 883. State v. Piazza, 496 So. 2d 1229, 1986 La. App. LEXIS 7937 (Oct. 14, 1986).

Where defendants with prior criminal records committed an unprovoked, random act of senseless violence on two innocent victims, with no sense of remorse, consecutive sentences were justified; defendants clearly posed a risk to the safety of the public, and the consecutive nature of the sentences did not render them excessive. State v. Dawson, 490 So. 2d 560, 1986 La. App. LEXIS 7123 (June 5, 1986).

Where defendant was serving a sentence for manslaughter and theft, and one for armed robbery in which a hostage was taken, and charges for simple escape and possession of firearms were still pending, it was proper for the trial court to impose consecutive sentences. State v. Johnson, 489 So. 2d 301, 1986 La. App. LEXIS 6833 (May 12, 1986).

Defendant’s two consecutive life sentences imposed by the trial court pursuant to La. Code Crim. Proc. Ann. art. 883 for the heinous murders of his girlfriend’s mother and grandmother were not excessive, because defendant had only one life to serve and his actions threatened society. State v. Dennard, 482 So. 2d 1067, 1986 La. App. LEXIS 6071 (Feb. 5, 1986).

Trial court did not abuse discretion authorized by La. Code Crim. Proc. Ann. art. 883 by directing that defendant’s sentences on two counts of manslaughter run consecutively; the trial court found that defendant was a threat to the community and defendant’s participation in the murder of her mother and grandmother was heinous, senseless, and without provocation, which was supported by the record. State v. Norman, 482 So. 2d 1069, 1986 La. App. LEXIS 6072 (Feb. 5, 1986), writ of certiorari denied by 487 So. 2d 436, 1986 La. LEXIS 6225 (La. 1986).

Under La. Code Crim. Proc. Ann. art. 883, if the defendant is convicted of two or more offenses based on the same act or transaction, the terms of imprisonment shall be served concurrently unless the court expressly directs that some or all be served consecutively; a sentencing judge must adequately justify consecutive sentences for crimes arising out of a single course of conduct. State v. Racine, 480 So. 2d 945, 1985 La. App. LEXIS 10585 (Dec. 4, 1985).

A defendant’s sentence based upon a conviction for cocaine possession was amended where the seriousness of the crime did not provide justification for the imposition of a consecutive sentence under La. Code Crim. Proc. Ann. art. 883. State v. Camps, 476 So. 2d 864, 1985 La. App. LEXIS 9824 (Sept. 25, 1985), review denied by 481 So. 2d 616, 1986 La. LEXIS 5660 (La. 1986), writ of certiorari denied by 476 U.S. 1117, 106 S. Ct. 1975, 90 L. Ed. 2d 658, 1986 U.S. LEXIS 3071, 54 U.S.L.W. 3761 (1986).

Although defendant’s sentence to serve six years in jail for each of the three forgery convictions, to run concurrently at the expiration of the earlier forgery conviction that defendant alleged were part of the same scheme or plan, the sentence did not violate La. Code Crim. Proc. Ann. art. 883; each was a distinct act and the trial judge was not obligated under art. 883 to mete out concurrent sentences. State v. Nelson, 467 So. 2d 1159, 1985 La. App. LEXIS 8553 (Apr. 3, 1985).

Defendant’s consecutive sentences of 20, 25, and 25 years on his convictions for two counts of attempted second degree murder and armed robbery were proper because of the defendant’s extensive criminal history, the likelihood of continued crime, and the need for a custodial environment. State v. Ashley, 463 So. 2d 794, 1985 La. App. LEXIS 8027 (Jan. 23, 1985).

A trial court did not err in sentencing defendant to consecutive sentences for his four drug convictions because defendant’s extensive prior record in conjunction with his most recent convictions justified the conclusion that he would continue to engage in drug related conduct and, thus posed an unusual risk to the public safety State v. Cann, 460 So. 2d 1096, 1984 La. App. LEXIS 10070 (Dec. 5, 1984).

Trial court did not err in sentencing defendant to five years at hard labor for each count of distribution of marijuana in violation of La. Rev. Stat. Ann. § 40:966; the trial judge followed the sentencing guidelines found in La. Code Crim. Proc. Ann. art. 894.1, the sentences could have been imposed consecutively pursuant to La. Code Crim. Proc. Ann. art. 883, and defendant’s sentence was only one-fourth of the maximum sentence as provided by La. Rev. Stat. Ann. § 40:966(B). State v. Downing, 451 So. 2d 1221, 1984 La. App. LEXIS 8954 (June 6, 1984).

La. Code Crim. Proc. Ann. art. 883 permits the trial judge to order that a portion of a sentence be served concurrently and the remainder consecutively. State v. Johnson, 450 So. 2d 48, 1984 La. App. LEXIS 8723 (May 16, 1984).

Defendant was properly sentenced to consecutive sentences for his convictions for aggravated rape, aggravated kidnapping, and armed robbery although the offenses arose out of the same transaction because the defendant had a prior record and demonstrated a propensity for violence. State v. Williams, 445 So. 2d 1264, 1984 La. App. LEXIS 8016 (Feb. 1, 1984), review denied by 449 So. 2d 1346, 1984 La. LEXIS 8888 (La. 1984).

Sentences of eight years each for convictions on two counts of simple burglary, with the sentences to run consecutively, were not excessive given defendant’s long record of criminal activity. State v. Lewis, 445 So. 2d 195, 1984 La. App. LEXIS 8022 (Feb. 1, 1984), writ of certiorari denied by 446 So. 2d 1231, 1984 La. LEXIS 8590 (La. 1984).

Due to defendant’s repeated criminality over an extended period of time, and due to the violent nature of the crime for which he was being sentenced, the trial court did not abuse its discretion in making his 50-year sentence for attempted first-degreee murder consecutive with his life sentence for aggravated rape. State v. Williams, 445 So. 2d 1171, 1984 La. LEXIS 7977 (Jan. 16, 1984).

Consecutive sentences for making obscene phone calls and possession a shotgun with a barrel of less than 18 inches were not excessive because the offenses were not part of the same transaction or common scheme under La. Code Crim. Proc. Ann. art. 883. State v. Armstead, 432 So. 2d 837, 1983 La. LEXIS 10716 (May 23, 1983).

Defendant’s consecutive sentences of 10 years for forgery and 10 years for attempted forgery were not excessive and they were not required to run concurrently because they did not arise out of a single course of illegal conduct and because defendant had a lengthy criminal record. State v. Young, 432 So. 2d 1012, 1983 La. App. LEXIS 8504 (May 17, 1983).

Consecutive sentences imposed on defendant for armed robbery, aggravated kidnapping, and aggravated rape arising out of a single incident were not excessive; defendant had previous felony and armed robbery convictions and his crime was one that could have resulted in serious physical injury to the victim. State v. James, 431 So. 2d 1075, 1983 La. App. LEXIS 8428 (May 3, 1983), writ of certiorari denied by 439 So. 2d 1076, 1983 La. LEXIS 11679 (La. 1983).

Trial court did not abuse its discretion to sentence defendant to consecutive terms following his convictions for attempted second degree murder and attempted manslaughter, even where the two convictions arose out of a single court of conduct, because the trial court clearly articulated its reasons for sentencing, defendant had a prior felony conviction, the crimes nearly resulted in the loss of two lives, and the sentences were not excessive based on these considerations and the fact that they were well within the applicable sentencing ranges. State v. Gray, 430 So. 2d 1251, 1983 La. App. LEXIS 8331 (Apr. 5, 1983).

Court’s failure to clearly articulate its reasons for sentencing defendant to a combined 100-year sentence for two armed robberies and one forcible rape conviction did not warrant a remand because the two crimes were not part of the same plan or transaction and the circumstances of each crime supported the sentences. State v. Taylor, 430 So. 2d 686, 1983 La. App. LEXIS 8137 (Mar. 28, 1983), writ of certiorari denied by 438 So. 2d 575, 1983 La. LEXIS 11583 (La. 1983).

Trial judge did not abuse his discretion in imposing consecutive, rather than concurrent, sentences against a defendant in light of the defendant’s prior record and his propensity for violence. State v. Farria, 412 So. 2d 577, 1982 La. LEXIS 10663 (Apr. 5, 1982).

Trial court did not abuse its discretion under La. Code Crim. Proc. art. 883 in imposing several consecutive sentences on the defendant because he was found guilty of several vicious crimes, including armed robbery, aggravated kidnapping, aggravated rape, and aggravated crime against nature; the legislature designated very long terms of imprisonment and the sentences were not so disproportionate to the crimes committed so as to shock the court’s sense of justice. State v. Winn, 412 So. 2d 1337, 1982 La. LEXIS 10766 (Apr. 5, 1982).

Even if two robberies were considered a single course of criminal conduct, consecutive sentences were not required because La. Code Crim. Proc. Ann. art. 883 is not phrased in mandatory terms. State v. Shea, 421 So. 2d 200, 1982 La. LEXIS 9987 (Jan. 25, 1982).

In light of defendant’s prior record and his propensity for violence noted by the trial judge on record at defendant’s sentencing, the trial judge did not abuse his discretion, in contravention of La. Code Crim. Proc. Ann. art. 883, by imposing consecutive rather than concurrent sentences for convictions that arose out of the same course of criminal conduct. State v. Molinario, 400 So. 2d 596, 1981 La. LEXIS 8395 (June 22, 1981).

•• Corrections, Modifications & Reductions. — Where defendant was arrested after the police found cocaine and a gun in the trunk of a car and he was first tried and convicted on the narcotics charge and then separately tried on a charge of being a felon in possession of a firearm, the trial judge erred in sentencing defendant to consecutive sentences, as the two offenses arose out of the same transaction; therefore, his sentences were amended to provide that they were to be served concurrently. State v. Walker, 775 So. 2d 484, 2000 La. App. LEXIS 2609 (Oct. 25, 2000), affirmed in part and vacated in part by La. 00-3200, 799 So. 2d 461, 2001 La. LEXIS 2859 (La. Oct. 16, 2001).

•• Cruel & Unusual Punishment. — Sentences imposed for armed robbery and theft were not unconstitutionally excessive because a trial court considered the criteria required under La. Code Crim. Proc. Ann. art. 894.1, and the sentences imposed were within the applicable ranges; although the trial court erred by failing to reference La. Code Crim. Proc. Ann. art. 883 when imposing consecutive sentences, the error was harmless because the record supported the trial court’s decision based on the fact that defendant used cruelty against an elderly victim and a co-conspirator, defendant directed the use of a weapon during the crime, defendant was a fourth felony offender, defendant had been previously convicted of armed robbery, and defendant was the mastermind of the crime. State v. Asad, 870 So. 2d 455, 2004 La. App. LEXIS 821 (Apr. 7, 2004).

District court made an adequate record of its reasons for ordering consecutive sentences. Although La. Code Crim. Proc. Ann. art 883 favors the imposition of concurrent senetnces, the record, including the immense benefit from the plea bargain and the defendant’s criminal history, to which she admitted, supported the imposition of consecutive sentences. State v. Johnson, 865 So. 2d 346, 2004 La. App. LEXIS 239 (Feb. 12, 2004).

There was no abuse of broad sentencing discretion where the trial court followed the general rule by imposing concurrent terms in the present case (false imprisonment and second-degree kidnapping) to run consecutively to any other sentence imposed in an unrelated case. State v. Taves, 861 So. 2d 144, 2003 La. LEXIS 3444 (Dec. 3, 2003).

Where defendant argued that his sentences were excessive as a result of the cumulation of all the charges for trial and that the trial judge erred ordering that he be sentenced to consecutive sentences, considering the findings and recommendations contained in the presentence investigation report, the evidence of defendant’s guilt for the crimes under appellate review, and his status as a sixth felony offender under La. Rev. Stat. Ann. art. 15:529.1A(c)(ii), the trial court did not abuse its discretion in either the length of, or manner in which, the sentences are to be served. State v. Simmons, 848 So. 2d 58, 2003 La. App. LEXIS 2190 (May 14, 2003), writ denied by La. 2003-1718, 872 So. 2d 508, 2004 La. LEXIS 1734 (La. May 14, 2004).

Defendant’s sentences, that were ordered to be served consecutively, were not excessive as the trial court considered the aggravating circumstances and did not find any mitigating circumstances in making its decision. State v. Tarver, 2003 La. App. LEXIS 739 (Mar. 26, 2003).

Where defendant was driving without a valid driver’s license, received a substantial benefit from his plea bargain, and the five year sentences imposed for first-degree vehicular negligent injuring were within the statutory range available to the trial court, the imposition of consecutive five-year sentences on the two charges of first degree vehicular negligent injury was not excessive punishment. State v. Feaster, 840 So. 2d 675, 2003 La. App. LEXIS 537 (Mar. 5, 2003).

Imposition of the maximum sentences and consecutive sentences for defendant’s convictions for unauthorized entry of an inhabited dwelling, unauthorized use of a motor vehicle, simple burglary, extortion, and three counts of intimidating a witness were not excessive because (1) defendant continued to threaten the complainant’s safety, as was evidenced by defendant’s attempt to hire someone to kill the complainant, and (2) defendant’s behavior towards the complainant was consistent with a long-time pattern of violent behavior. State v. Parent, 836 So. 2d 494, 2002 La. App. LEXIS 4168 (Dec. 30, 2002), writ denied by La. 2005-0234, 916 So. 2d 1046, 2005 La. LEXIS 2624 (La. Dec. 9, 2005).

Consecutive 42-year sentences imposed upon defendant’s pleas of guilty to two counts of forcible rape in a plea bargain involving reduction of the charges from aggravated rape and dismissal of additional charges was not only not excessive but was “clearly deserved” in light of 31 year-old defendant’s extensive criminal record, the aggravated nature of the two rapes, and the fact that defendant had already gained a significant benefit through the plea agreement; the appellate court expressed the opinion that justice would be served if defendant spent the rest of his life in prison. State v. Gray, 828 So. 2d 176, 2002 La. App. LEXIS 2731 (Sept. 18, 2002).

Defendant’s concurrent sentences of 49 years for each of seven armed robbery counts and 25 years for an attempted armed robbery count did not constitute cruel and unusual punishment under La. Const. art. I, § 20, considering the number of victims affected, defendant’s heavy involvement in the crimes, the fact that the sentences fell in the middle of the sentencing range for armed robbery, and the fact that the trial court would have been within its discretion, pursuant to La. Code Crim. Proc. Ann. art. 883, had it ordered that the sentences be served consecutively. State v. Jackson, 790 So. 2d 720, 2001 La. App. LEXIS 1717 (June 27, 2001).

Where defendant was convicted of unrelated crimes involving different victims, consecutive sentences was the norm and no explanation from the trial court was required; the sentences were not excessive in view of the defendant’s prior criminal history. State v. Cooley, 747 So. 2d 1182, 1999 La. App. LEXIS 3321 (Nov. 17, 1999), writ denied by La. 2000-0225, 777 So. 2d 475, 2000 La. LEXIS 3515 (La. Dec. 15, 2000).

La. Code Crim. Proc. Ann. art. 883 specifically excludes from its scope sentences that a court expressly directs to be served consecutively; the imposition of consecutive sentences required particular justification when the crimes arise from a single course of conduct, but even if the sentences arise from a single course of conduct, consecutive sentences are not necessarily excessive. State v. Johnson, 745 So. 2d 217, 1999 La. App. LEXIS 3138 (Nov. 5, 1999), writ denied by La. 2000-0829, 774 So. 2d 971, 2000 La. LEXIS 3210 (La. Nov. 13, 2000).

Defendants’ sentences, imposed upon convictions for aggravated kidnapping, armed robbery, aggravated rape, and aggravated crime against nature, were not constitutionally excessive or a manifest abuse of the trial court’s discretion; although under La. Code Crim. Proc. Ann. art. 883, there was a presumption in favor of concurrent sentences, consecutive sentences were properly imposed based on the serious nature of the offenses, defendants’ need for treatment, and the fact that the victim was pregnant. State v. Hester, 746 So. 2d 95, 1999 La. App. LEXIS 2649 (Sept. 28, 1999), writ denied by La. 1999-3217, 760 So. 2d 342, 2000 La. LEXIS 1207 (La. Apr. 20, 2000).

Contention of a defendant that his consecutive 15 year sentences on each of the two counts were excessive, was without merit; the court explained that under La. Code Crim. Proc. Ann. art. 883 consecutive sentences were justified where, as here, the convictions were based upon two sales that were sufficiently separate and distinct from one another. State v. Sanders, 734 So. 2d 1276, 1999 La. App. LEXIS 1479 (May 19, 1999), writ denied by La. 1999-1980, 752 So. 2d 175, 2000 La. LEXIS 96 (La. Jan. 7, 2000), writ denied by La. 2002-0691, 836 So. 2d 129, 2003 La. LEXIS 540 (La. Feb. 14, 2003), writ denied by La. 2003-3084, 888 So. 2d 825, 2004 La. LEXIS 3715 (La. Dec. 10, 2004).

Given that a trial court took cognizance of the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1 and provided comprehensive oral reasons that reflected careful consideration of the guidelines under art. 894.1, and given the provisions of La. Code Crim. Proc. Ann. art. 883 concerning multiple convictions, the imposition of consecutive terms of incarceration upon convictions for attempted second degree murder, aggravated rape, and aggravated kidnapping was not constitutionally excessive. State v. Shipp, 712 So. 2d 230, 1998 La. App. LEXIS 738 (Apr. 8, 1998), writ denied by La. 98-1199, 724 So. 2d 775, 1998 La. LEXIS 2913 (La. Sept. 25, 1998).

Consecutive sentences totaling 22 years for four simple burglary convictions were not excessive in light of defendant’s status as a third felony offender, the significant economic losses to the victims, and the defendant’s consistent involvement in similar offenses while on probation for the same offense. State v. Robinson, 697 So. 2d 607, 1997 La. App. LEXIS 1658 (June 18, 1997), review denied by La. 97-1845, 704 So. 2d 1200, 1997 La. LEXIS 3886 (La. Dec. 12, 1997).

Under La. Code Crim. Proc. Ann. art. 883, sentences for three distribution of cocaine, convictions must run concurrently with three convictions for conspiracy to distribute cocaine where each conspiracy was part of a common scheme or plan involving the distribution of cocaine on the same date. State v. Matthews, 649 So. 2d 1022, 1994 La. App. LEXIS 3664 (Dec. 21, 1994), writ of certiorari denied by La. 95-0435, 655 So. 2d 341, 1995 La. LEXIS 1570 (La. June 16, 1995).

Defendant’s consecutive sentences for the counts of armed robbery and for the counts of attempted armed robbery were proper under La. Code Crim. Proc. Ann. art. 883 given the serious nature of the crimes involved and the fact that defendant placed the victims in grave danger. State v. Kennedy, 631 So. 2d 1195, 1994 La. App. LEXIS 123 (Jan. 25, 1994).

Four consecutive sentences of seven years each were excessive for two counts of distribution of marijuana and two counts of distribution of cocaine where the crimes involved small quantities of drugs in each of a total of two separate occurrences within a one-week period, and the amount of money in each of the transactions, $ 40 for each cocaine sale and $ 20 for each marijuana sale, was small. State v. Conway, 588 So. 2d 1369, 1991 La. App. LEXIS 2810 (Oct. 30, 1991), writ of certiorari denied by 610 So. 2d 797, 1993 La. LEXIS 3 (La. 1993).

Defendant’s consecutive sentences of 20, 25, and 25 years on his convictions for two counts of attempted second degree murder and armed robbery were proper because of the defendant’s extensive criminal history, the likelihood of continued crime, and the need for a custodial environment. State v. Ashley, 463 So. 2d 794, 1985 La. App. LEXIS 8027 (Jan. 23, 1985).

•• Guidelines

••• General Overview. — Trial court adequately considered the sentencing guidelines in La. Code Crim. Proc. Ann. art. 894.1 in imposing consecutive sentences to a prior aggravated burglary sentence, and consecutive sentences of nine years and four years, respectively, upon a plea of guilty to simple burglary of an inhabited dwelling in violation of La. Rev. Stat. Ann. § 14:62.2, and possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967(C) were not excessive under La. Const. art. I, § 20 where the instant offenses and the aggravated burglary offense were not based on the same act or transaction, and thus, absent express direction from the trial court that some or all of the sentences for the instant offenses and the sentence for the aggravated burglary were to be served concurrently, the sentences were to be served consecutively under La. Code Crim. Proc. Ann. art. 883, and where defendant avoided the possibility of sentencing enhancement under the habitual offender law, as a result of plea bargaining. State v. Johnson, 857 So. 2d 586, 2003 La. App. LEXIS 2566 (Sept. 26, 2003).

Trial judge’s upward departure from the sentencing guidelines were justified because of defendant’s past criminal history, his repeated criminality over an extended period of time, and the extreme youth of his victims. State v. Price, 677 So. 2d 705, 1996 La. App. LEXIS 1419 (June 28, 1996).

In sentencing a defendant, a trial court complied with La. Code Crim. Proc. Ann. art. 894.1, and given that two break-ins were unrelated, aggravated burglary sentences were ordered to be served consecutively as permitted by La. Code Crim. Proc. Ann. art. 883. State v. Smith, 600 So. 2d 745, 1992 La. App. LEXIS 1403 (May 13, 1992).

Because defendant’s involvement in the drug organization was significantly more substantial that his co-conspirators’ involvement, and because he faced a total exposure of 30 years imprisonment and $ 57,500 in fines, the trial court did not abuse its discretion pursuant to La. Code Crim. Proc. Ann. art. 883 when it sentenced defendant to two consecutive 10-year terms. State v. Perez, 569 So. 2d 609, 1990 La. App. LEXIS 2391 (Oct. 31, 1990), writ of certiorari denied by 575 So. 2d 365, 1991 La. LEXIS 368 (La. 1991).

Defendant’s sentence of two consecutive terms of 20 years at hard labor for conviction on two counts of distribution of cocaine was within the guidelines of La. Code Crim. Proc. Ann. art. 894.1, was not excessive under La. Const. art. I, § 20, and was appropriate under La. Code Crim. Proc. Ann. art. 883, because he had a pending charge for an earlier sale at the time he made the two sales to undercover officers. State v. Lewis, 567 So. 2d 726, 1990 La. App. LEXIS 2089 (Sept. 26, 1990), writ denied by 575 So. 2d 364, 1991 La. LEXIS 387 (La. 1991).

Pursuant to La. Code Crim. Proc. Ann. art. 883, consecutive sentences were properly imposed because defendant terrorized the victim, pistol-whipped and sodomized the victim over a period of several hours and forced her to commit fellatio, and robbed the victim of her jewelry and money. State v. Carter, 552 So. 2d 490, 1989 La. App. LEXIS 1813 (Oct. 24, 1989).

Defendant’s consecutive sentences of 20, 25, and 25 years on his convictions for two counts of attempted second degree murder and armed robbery were proper because of the defendant’s extensive criminal history, the likelihood of continued crime, and the need for a custodial environment. State v. Ashley, 463 So. 2d 794, 1985 La. App. LEXIS 8027 (Jan. 23, 1985).

Concurrent terms of imprisonment are in line with the provisions of La. Code Crim. Proc. Ann. art. 883 when two offenses are based on the same act. State v. Pelt, 448 So. 2d 1294, 1984 La. LEXIS 8436 (Feb. 27, 1984), writ of certiorari denied by 469 U.S. 825, 105 S. Ct. 104, 83 L. Ed. 2d 48, 1984 U.S. LEXIS 3162, 53 U.S.L.W. 3236 (1984).

••• Adjustments & Enhancements

•••• General Overview. — Defendant convicted of both robbery and burglary stemming from one criminal transaction was properly sentenced to consecutive terms of 35 years of hard labor without possibility of parole and 30 years at hard labor, respectively; the trial court did not err in imposing as consecutive defendant’s sentence for a previous simple burglary conviction that was totally unrelated to the instant crimes, even though both crimes were originally charged in the same bill of information. State v. Robertson, 518 So. 2d 579, 1987 La. App. LEXIS 11017 (Dec. 22, 1987), writ of certiorari denied by 523 So. 2d 227, 1988 La. LEXIS 852 (La. 1988).

•••• Criminal History

••••• General Overview. — Consecutive sentences totaling 22 years for four simple burglary convictions were not excessive in light of defendant’s status as a third felony offender, the significant economic losses to the victims, and the defendant’s consistent involvement in similar offenses while on probation for the same offense. State v. Robinson, 697 So. 2d 607, 1997 La. App. LEXIS 1658 (June 18, 1997), review denied by La. 97-1845, 704 So. 2d 1200, 1997 La. LEXIS 3886 (La. Dec. 12, 1997).

The district court set forth adequate reasons for imposing consecutive as opposed to concurrent sentences for defendant’s burglaries that all occurred within the same month so that defendant’s sentences were not excessive under La. Const. art. I, § 20, where the court considered the factors set forth in La. Code Crim. Proc. Ann. art. 894.1, the habitual nature of defendant’s past criminal activities distinguished him from the situation contemplated under La. Code Crim. Proc. Ann. art. 883, and defendant had received a beneficial plea agreement. State v. Jackson, 575 So. 2d 940, 1991 La. App. LEXIS 353 (Feb. 27, 1991), writ denied by 599 So. 2d 313, 1992 La. LEXIS 1834 (La. 1992).

••••• Prior Felonies. — Where defendant was convicted of manslaughter and forgery, defendant’s record was adequate to support the maximum sentence for forgery under La. Code Crim. Proc. Ann. art. 883 because he had two prior convictions and because the forgery and manslaughter offenses did not arise from a single course of conduct. State v. Turks, 706 So. 2d 1042, 1998 La. App. LEXIS 28 (Jan. 22, 1998), writ denied by La. 99-1199, 749 So. 2d 627, 1999 La. LEXIS 2878 (La. Sept. 24, 1999).

Where defendant posed a risk to public safety based on past conduct involving sex crimes, the imposition of consecutive sentences for attempted sexual battery and unauthorized entry of an inhabited dwelling was justified. State v. Grimes, 527 So. 2d 1079, 1988 La. App. LEXIS 1594 (June 21, 1988), writ of certiorari denied by 533 So. 2d 15, 1988 La. LEXIS 2625 (La. 1988).

•• Imposition

••• General Overview. — Trial court’s imposition of a single sentence for two convictions was normally a patent error; however, because defendant’s convictions for distributing hydrocodone and alprazolam constituted parts of a common scheme or plan, concurrent sentences were presumed, and further, it was an exception to the patent error issue, and there was no need to remand the matter for clarification or resentencing. State v. Hebert, 846 So. 2d 60, 2003 La. App. LEXIS 1015 (Apr. 8, 2003).

Given that a trial court took cognizance of the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1 and provided comprehensive oral reasons that reflected careful consideration of the guidelines under art. 894.1, and given the provisions of La. Code Crim. Proc. Ann. art. 883 concerning multiple convictions, the imposition of consecutive terms of incarceration upon convictions for attempted second degree murder, aggravated rape, and aggravated kidnapping was not constitutionally excessive. State v. Shipp, 712 So. 2d 230, 1998 La. App. LEXIS 738 (Apr. 8, 1998), writ denied by La. 98-1199, 724 So. 2d 775, 1998 La. LEXIS 2913 (La. Sept. 25, 1998).

Given that a trial court complied with La. Code Crim. Proc. Ann. art. 894.1 and, although, if a defendant were convicted of two or more offenses based on the same act or transaction, or constituting parts of a common scheme or plan, the terms of imprisonment should be served concurrently unless the trial court expressly directed that some or all be served consecutively, La. Code Crim. Proc. Ann. art. 883, it was within the discretion of the trial court to impose consecutive sentences upon convictions for aggravated kidnapping, La. Rev. Stat. Ann. § 14:44, and three counts of armed robbery, La. Rev. Stat. Ann. § 14:64(A). State v. Arvie, 709 So. 2d 810, 1998 La. App. LEXIS 178 (Feb. 4, 1998), writ denied by La. 98-2461, 736 So. 2d 827, 1999 La. LEXIS 275 (La. Jan. 29, 1999), writ denied by La. 2003-2706, 885 So. 2d 572, 2004 La. LEXIS 3173 (La. Oct. 29, 2004).

••• Evidence. — Imposition of the maximum sentences and consecutive sentences for defendant’s convictions for unauthorized entry of an inhabited dwelling, unauthorized use of a motor vehicle, simple burglary, extortion, and three counts of intimidating a witness were not excessive because (1) defendant continued to threaten the complainant’s safety, as was evidenced by defendant’s attempt to hire someone to kill the complainant, and (2) defendant’s behavior towards the complainant was consistent with a long-time pattern of violent behavior. State v. Parent, 836 So. 2d 494, 2002 La. App. LEXIS 4168 (Dec. 30, 2002), writ denied by La. 2005-0234, 916 So. 2d 1046, 2005 La. LEXIS 2624 (La. Dec. 9, 2005).

••• Factors. — Defendants’ consecutive sentences totaling 90 years for armed robbery, conspiracy to commit armed robbery, and aggravated second degree battery were not unduly harsh and excessive considering that both defendants were multiple offenders with records involving robbery and theft and that the instant offenses were committed in an unnecessarily brutal manner; further, although the sentences imposed were severe, and even though the trial court did not expressly state the “magic words” referring to La. Code Crim. Proc. Ann. art. 894.1, the facts supported consecutive sentences. State v. Hampton, 865 So. 2d 284, 2004 La. App. LEXIS 57 (Jan. 28, 2004), writ denied by La. 2004-0834, 896 So. 2d 57, 2005 La. LEXIS 621 (La. Mar. 11, 2005), writ denied by La. 2004-2380, 903 So. 2d 452, 2005 La. LEXIS 1903 (La. June 3, 2005).

Where defendant and three accomplices abducted, robbed, and shot a pizza delivery driver, defendant was convicted and sentenced to 40 years for attempted second degree murder, 65 years for second degree kidnapping and 40 years for armed robbery, and in deciding to have the sentences run consecutive to each other, the judge referenced La. Code Crim. Proc. Ann. art. 883 and followed its mandates by articulating his reasons where he found that the crime was cruel and vicious and that defendant had shown no remorse during the course of the trial and sentencing. State v. Moore, 865 So. 2d 227, 2004 La. App. LEXIS 75 (Jan. 28, 2004), writ denied by La. 2004-0507, 877 So. 2d 142, 2004 La. LEXIS 2305 (La. July 2, 2004).

Consecutive sentences for attempted aggravated rape and burglary were vacated where the district court had not stated any reasons for making the sentences consecutive; although the record would have supported consecutive sentences there were also countervailing considerations, and from the district court’s silence, the appellate court could not assume that it found any of the factors to have been paramount. State v. Kennedy, 859 So. 2d 312, 2003 La. App. LEXIS 2987 (Oct. 29, 2003).

Defendant’s sentences, that were ordered to be served consecutively, were not excessive as the trial court considered the aggravating circumstances and did not find any mitigating circumstances in making its decision. State v. Tarver, 2003 La. App. LEXIS 739 (Mar. 26, 2003).

Although La. Code Crim. Proc. Ann. art. 883 favors imposition of concurrent sentences for crimes committed as part of the same transaction or series of transactions, a trial court retains the discretion to impose consecutive penalties in cases in which the offender’s past criminality or other circumstances in his background or in the commission of the crimes justify treating him as a grave risk to the safety of the community. State v. Marshall, 843 So. 2d 469, 2003 La. App. LEXIS 726 (Mar. 19, 2003), writ of certiorari denied by La. 2003-1087, 855 So. 2d 760, 2003 La. LEXIS 3038 (La. Oct. 17, 2003), writ of certiorari denied by La. 2003-1101, 855 So. 2d 760, 2003 La. LEXIS 3039 (La. Oct. 17, 2003), writ denied by La. 2003-1280, 872 So. 2d 506, 2004 La. LEXIS 1703 (La. May 14, 2004).

Where defendant had a history of alcohol-related offenses and an unwillingness to admit that he had a substance abuse problem, the trial court had an articulable and particularized basis for concluding that defendant was a dangerous repeat offender for whom consecutive terms of imprisonment were appropriate for his conviction for first-degree vehicular negligent driving. State v. Feaster, 840 So. 2d 675, 2003 La. App. LEXIS 537 (Mar. 5, 2003).

Where defendant was driving without a valid driver’s license, received a substantial benefit from his plea bargain, and the five year sentences imposed for first-degree vehicular negligent injuring were within the statutory range available to the trial court, the imposition of consecutive five-year sentences on the two charges of first degree vehicular negligent injury was not excessive punishment. State v. Feaster, 840 So. 2d 675, 2003 La. App. LEXIS 537 (Mar. 5, 2003).

Defendant’s convictions for aggravated crime against nature, and sexual battery upon a 12-year old child, were alleged to have occurred within the same time frame, thus, it appeared there was a “presumption” of concurrent sentences under La. Code Crim. Proc. Ann. art. 883; the trial judge, however, exercised the sentencing discretion afforded by art. 883, and properly imposed consecutive sentences, since several of the factors under La. Code Crim. Proc. Ann. art. 894.1 were met. State v. Smith, 839 So. 2d 165, 2003 La. App. LEXIS 34 (Jan. 14, 2003).

Provision under La. Code Crim. Proc. Ann. art. 883 that defendant’s sentences for each of the two counts of armed robbery be concurrent did not preclude a sentencing judge from exercising his discretion under that statute that allowed him to order the sentences be served consecutively; the sentence was reasonable given defendant’s use of a gun and the value of the items that he took. State v. Walker, 789 So. 2d 86, 2001 La. App. LEXIS 1346 (May 30, 2001), writ denied by La. 2001-1922, 815 So. 2d 834, 2002 La. LEXIS 1564 (La. May 10, 2002).

La. Code Crim. Proc. Ann. art. 883 provides that sentences of two or more offenses based on the same act or transaction or which are part of a common scheme or plan, shall be served concurrently unless the court expressly directs otherwise. State v. Zihlavsky, 764 So. 2d 250, 2000 La. App. LEXIS 1649 (June 21, 2000), writ denied by La. 2000-2434, 792 So. 2d 756, 2001 La. LEXIS 1702 (La. May 25, 2001).

Louisiana courts had no great reluctance in imposing maximum sentences and consecutive sentences for armed robbery where two armed robberies were not based on the same act or transaction nor did they constitute parts of a common scheme or plan. State v. Tate, 670 So. 2d 671, 1996 La. App. LEXIS 681 (Mar. 6, 1996).

Trial court did not err by imposing consecutive sentences where defendant shot the victim at point-blank range, left the victim in the back seat of the car, and sexually abused and raped the female victim at gunpoint while the male victim bled to death; defendant’s actions were heinous and showed a disrespect for human life. State v. Dunbar, 657 So. 2d 429, 1995 La. App. LEXIS 1408 (May 31, 1995).

In sentencing a defendant, a trial court complied with La. Code Crim. Proc. Ann. art. 894.1, and given that two break-ins were unrelated, aggravated burglary sentences were ordered to be served consecutively as permitted by La. Code Crim. Proc. Ann. art. 883. State v. Smith, 600 So. 2d 745, 1992 La. App. LEXIS 1403 (May 13, 1992).

The district court set forth adequate reasons for imposing consecutive as opposed to concurrent sentences for defendant’s burglaries that all occurred within the same month so that defendant’s sentences were not excessive under La. Const. art. I, § 20, where the court considered the factors set forth in La. Code Crim. Proc. Ann. art. 894.1, the habitual nature of defendant’s past criminal activities distinguished him from the situation contemplated under La. Code Crim. Proc. Ann. art. 883, and defendant had received a beneficial plea agreement. State v. Jackson, 575 So. 2d 940, 1991 La. App. LEXIS 353 (Feb. 27, 1991), writ denied by 599 So. 2d 313, 1992 La. LEXIS 1834 (La. 1992).

Because defendant’s involvement in the drug organization was significantly more substantial that his co-conspirators’ involvement, and because he faced a total exposure of 30 years imprisonment and $ 57,500 in fines, the trial court did not abuse its discretion pursuant to La. Code Crim. Proc. Ann. art. 883 when it sentenced defendant to two consecutive 10-year terms. State v. Perez, 569 So. 2d 609, 1990 La. App. LEXIS 2391 (Oct. 31, 1990), writ of certiorari denied by 575 So. 2d 365, 1991 La. LEXIS 368 (La. 1991).

In defendant’s appeal of the trial court’s imposition of consecutive sentences that totaled 45 years at hard labor, the trial court properly sentenced defendant under La. Code Crim. Proc. Ann. arts. 883 and 894.1 where the trial court adequately considered the sentencing guidelines in particularizing the sentences to defendant, and where there was a factual basis for the sentences. State v. Williams, 541 So. 2d 401, 1989 La. App. LEXIS 530 (Mar. 30, 1989), writ denied by 564 So. 2d 320, 1990 La. LEXIS 1597 (La. 1990).

Although a sentence imposed on a defendant must not violate the cruel and unusual punishment prohibition of La. Const. art. I, § 20 or be grossly disproportionate to the offense committed, the trial court adequately complied with La. Code Crim. Proc. Ann. art. 894.1 by detailing reasons for the sentences imposed as well as factor in support of the imposition of consecutive sentences as per La. Code Crim. Proc. Ann. art. 883. State v. Piazza, 496 So. 2d 1229, 1986 La. App. LEXIS 7937 (Oct. 14, 1986).

•• Multiple Convictions. — Where defendant was convicted and sentenced following a single trial for armed robbery of one person and for a separate crime of attempted robbery of another person it was within the discretion of the trial court to sentence him to consecutive sentences. State v. Hawthorne, 772 So. 2d 924, 2000 La. App. LEXIS 2807 (Nov. 8, 2000).

Under La. Code Crim. Proc. Ann. art. 883, if the defendant is convicted of two or more offenses based on the same act or transaction, the terms of imprisonment shall be served concurrently unless the court expressly directs that some or all be served consecutively; a sentencing judge must adequately justify consecutive sentences for crimes arising out of a single course of conduct. State v. Racine, 480 So. 2d 945, 1985 La. App. LEXIS 10585 (Dec. 4, 1985).

•• Proportionality. — Trial court adequately considered the sentencing guidelines in La. Code Crim. Proc. Ann. art. 894.1 in imposing consecutive sentences to a prior aggravated burglary sentence, and consecutive sentences of nine years and four years, respectively, upon a plea of guilty to simple burglary of an inhabited dwelling in violation of La. Rev. Stat. Ann. § 14:62.2, and possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967(C) were not excessive under La. Const. art. I, § 20 where the instant offenses and the aggravated burglary offense were not based on the same act or transaction, and thus, absent express direction from the trial court that some or all of the sentences for the instant offenses and the sentence for the aggravated burglary were to be served concurrently, the sentences were to be served consecutively under La. Code Crim. Proc. Ann. art. 883, and where defendant avoided the possibility of sentencing enhancement under the habitual offender law, as a result of plea bargaining. State v. Johnson, 857 So. 2d 586, 2003 La. App. LEXIS 2566 (Sept. 26, 2003).

Where per a plea bargain, a charge of possession of cocaine with intent to distribute was dismissed, and defendant pled guilty to a second offense possession of marijuana (reduced from a fourth offense), and simple possession of cocaine, and where defendant’s parole had been revoked several times for prior drug convictions, concurrent sentences of five years, to run consecutively to a prior conviction of a felon in possession of a firearm, were not grossly disproportionate. State v. Johnson, 839 So. 2d 1060, 2003 La. App. LEXIS 551 (Mar. 5, 2003).

Defendant’s sentence of two consecutive terms of 20 years at hard labor for conviction on two counts of distribution of cocaine was within the guidelines of La. Code Crim. Proc. Ann. art. 894.1, was not excessive under La. Const. art. I, § 20, and was appropriate under La. Code Crim. Proc. Ann. art. 883, because he had a pending charge for an earlier sale at the time he made the two sales to undercover officers. State v. Lewis, 567 So. 2d 726, 1990 La. App. LEXIS 2089 (Sept. 26, 1990), writ denied by 575 So. 2d 364, 1991 La. LEXIS 387 (La. 1991).

Where defendants with prior criminal records committed an unprovoked, random act of senseless violence on two innocent victims, with no sense of remorse, consecutive sentences were justified; defendants clearly posed a risk to the safety of the public, and the consecutive nature of the sentences did not render them excessive. State v. Dawson, 490 So. 2d 560, 1986 La. App. LEXIS 7123 (June 5, 1986).

•• Ranges. — Where defendant was convicted of manslaughter and forgery, defendant’s record was adequate to support the maximum sentence for forgery under La. Code Crim. Proc. Ann. art. 883 because he had two prior convictions and because the forgery and manslaughter offenses did not arise from a single course of conduct. State v. Turks, 706 So. 2d 1042, 1998 La. App. LEXIS 28 (Jan. 22, 1998), writ denied by La. 99-1199, 749 So. 2d 627, 1999 La. LEXIS 2878 (La. Sept. 24, 1999).

Defendant was properly sentenced to consecutive terms of imprisonment for aggravated burglary and forcible rape convictions that arose from the same scheme or plan; trial court articulated several aggravating factors to justify consecutive sentences and the sentences were within the statutory ranges for the offenses. State v. Alberto, 665 So. 2d 614, 1995 La. App. LEXIS 3383 (Nov. 28, 1995), writ denied by La. 95-1677, 669 So. 2d 1222, 1996 La. LEXIS 906 (La. Mar. 22, 1996), writ of certiorari denied by La. 96-0041, 670 So. 2d 1237, 1996 La. LEXIS 990 (La. Mar. 29, 1996).

• Postconviction Proceedings

•• Motions for New Trial. — In light of defendant’s prior record and his propensity for violence noted by the trial judge on record at defendant’s sentencing, the trial judge did not abuse his discretion, in contravention of La. Code Crim. Proc. Ann. art. 883, by imposing consecutive rather than concurrent sentences for convictions that arose out of the same course of criminal conduct. State v. Molinario, 400 So. 2d 596, 1981 La. LEXIS 8395 (June 22, 1981).

• Appeals

•• Standards of Review

••• Abuse of Discretion

•••• General Overview. — Where the aggravated rape and the oral sexual battery offenses were all part of the same transaction, there was a presumption in favor of concurrent sentences under La. Code Crim. Proc. Ann. art. 883; however, because: (1) defendant had a significant criminal history involving three felony convictions for possession of cocaine and one conviction for possession of cocaine with intent to distribute; (2) defendant had harassed the victim prior to the incident; (3) the actual incident was cruel and humiliating; and (4) defendant was aware that the victim had a compromised mental capacity due to a brain aneurysm, the trial court did not abuse its discretion in sentencing defendant, and ordering that defendant’s sentences be served consecutively. State v. Puckett, 839 So. 2d 226, 2003 La. App. LEXIS 93 (Jan. 28, 2003), writ denied by La. 2003-0891, 860 So. 2d 1148, 2003 La. LEXIS 3619 (La. Dec. 12, 2003).

Trial court did not abuse its discretion in making defendant’s sentences consecutive because he was a public risk, even though the aggravated burglary and kidnappings were part of the same transaction and, thus, there was a presumption of concurrent sentences under La. Code Crim. Proc. Ann. art. 883. State v. Jackson, 694 So. 2d 440, 1997 La. App. LEXIS 996 (Apr. 9, 1997), writ denied by La. 97-1050, 703 So. 2d 609, 1997 La. LEXIS 3209 (La. Oct. 13, 1997), writ denied by La. 97-1255, 703 So. 2d 612, 1997 La. LEXIS 3221 (La. Oct. 13, 1997), writ denied by La. 2004-0264, 896 So. 2d 991, 2005 La. LEXIS 711 (La. Mar. 18, 2005).

••• Harmless & Invited Errors

•••• General Overview. — Failure of the trial court to justify imposing consecutive sentences on two counts of armed robbery, which were committed in a single criminal episode, was harmless error because the trial court could have imposed consecutive sentences on the other counts of armed robbery and assault. State v. Collins, 557 So. 2d 269, 1990 La. App. LEXIS 3 (Jan. 16, 1990).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Prior to 1966, Louisiana judge had the general authority to impose either consecutive or concurrent sentences., OPINION No. 78-42, La. Atty. Gen. Op. No. 1978-42; 1978 La. AG LEXIS 1098.

Art. 883.1. Sentences concurrent with sentences of other jurisdictions.

A. The sentencing court may specify that the sentence imposed be served concurrently with a sentence imposed by a federal court or a court of any other state and that service of the concurrent terms of imprisonment in a federal correctional institution or a correctional institution of another state shall be in satisfaction of the sentence imposed in this state in the manner and to the same extent as if the defendant had been committed to the Louisiana Department of Public Safety and Corrections for the term of years served in a federal correctional institution or a correctional institution of another state. When serving a concurrent sentence in a federal correctional institution or a correctional institution of another state, the defendant shall receive credit for time served as allowed under the laws of this state.

B. Whenever sentence is imposed under the provisions of this Article, the court shall order that the defendant be remanded to the custody of the sheriff of the parish in which the conviction was had in the event that the terms of imprisonment to which the defendant is sentenced in the foreign jurisdiction terminates prior to the date on which the sentence imposed in this state is to terminate.

C. In every case where a sentence at hard labor is imposed under the provisions of this Article, the court shall order that a certified copy of the court minutes and court order be forwarded to the Louisiana Department of Corrections. Should the defendant complete his term of imprisonment during his incarceration in the other jurisdiction, the department shall forward a copy of the discharge papers to the sheriff in the parish of conviction and to the appropriate authorities having physical custody of the defendant. (Added by Acts 1976, No. 490, § 1; Acts 1991, No. 138, § 2.)

Editor’s Notes. — See Acts 1991, No. 138, §§ 4 and 5, for special effective date and applicability provisions.
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CRIMINAL LAW & PROCEDURE

• Guilty Pleas

•• Enforcement of Plea Agreements. — Where in a plea agreement, defendant was to receive a 20-year sentence with the Department of Corrections at hard labor with no fine for pleading guilty to a racketeering count, a violation of La. Rev. Stat. Ann. § 15:1353, the trial court did not err in imposing the state sentence as contained in the plea agreement but, the case was remanded because the trial court had to specify state sentence was concurrent with the federal sentence as required by La. Code Crim. Proc. Ann. art. 883.1. State v. Ganser, 852 So. 2d 1065, 2003 La. App. LEXIS 2215 (July 29, 2003), writ of certiorari denied by La. 2003-2421, 865 So. 2d 739, 2004 La. LEXIS 414 (La. Feb. 6, 2004), vacated by La. 2005-2329, 925 So. 2d 1242, 2006 La. LEXIS 1105 (La. Mar. 31, 2006).

• Sentencing

•• Concurrent Sentences. — While a court may order a sentence to run concurrent to a sentence imposed in another state, La. Code Crim. Proc. Ann. art. 883.1 provides for those sentences to be served simultaneously; the court could not run a sentence for the instant offense retroactive or concurrent where defendant had already completed his sentence for his conviction in Texas. State v. Grogan, 786 So. 2d 862, 2001 La. App. LEXIS 859 (May 2, 2001).

Defendant’s sentence upon conviction for possession of more than 400 grams of a Schedule II(A)(4) controlled dangerous substance, cocaine, in violation of La. Rev. Stat. Ann. § 40:967F(3) was amended where the trial court’s failure to specify that a State sentence should run concurrently with a federal sentence in accordance with La. Code Crim. Proc. Ann. art. 883.1 amounted to an abuse of discretion, and to that extent, the sentence imposed was excessive. State v. Green, 476 So. 2d 859, 1985 La. App. LEXIS 9809 (Sept. 25, 1985), writ of certiorari denied by 481 So. 2d 627, 1986 La. LEXIS 5668 (La. 1986).

•• Credits. — Because an inmate serving a concurrent sentence in another state was entitled to credit for time served as allowed under La. Code Crim. Proc. Ann. art. 883.1(A), an inmate was improperly denied credit for time served in a Florida prison. Dorman v. Ward, 718 So. 2d 474, 1998 La. App. LEXIS 2251 (June 29, 1998), writ denied by La. 98-2497, 740 So. 2d 647, 1999 La. LEXIS 1245 (La. Apr. 23, 1999).

•• Imposition

••• General Overview. — Where in a plea agreement, defendant was to receive a 20-year sentence with the Department of Corrections at hard labor with no fine for pleading guilty to a racketeering count, a violation of La. Rev. Stat. Ann. § 15:1353, the trial court did not err in imposing the state sentence as contained in the plea agreement but, the case was remanded because the trial court had to specify state sentence was concurrent with the federal sentence as required by La. Code Crim. Proc. Ann. art. 883.1. State v. Ganser, 852 So. 2d 1065, 2003 La. App. LEXIS 2215 (July 29, 2003), writ of certiorari denied by La. 2003-2421, 865 So. 2d 739, 2004 La. LEXIS 414 (La. Feb. 6, 2004), vacated by La. 2005-2329, 925 So. 2d 1242, 2006 La. LEXIS 1105 (La. Mar. 31, 2006).

Art. 883.2. Restitution to victim.

A. In all cases in which the court finds an actual pecuniary loss to a victim, or in any case where the court finds that costs have been incurred by the victim in connection with a criminal prosecution, the trial court shall order the defendant to provide restitution to the victim as a part of any sentence that the court shall impose.

B. Additionally, if the defendant agrees as a term of a plea agreement, the court shall order the defendant to provide restitution to other victims of the defendant’s criminal conduct, although those persons are not the victim of the criminal charge to which the defendant pleads. Such restitution to other persons may be ordered pursuant to Article 895 or 895.1 or any other provision of law permitting or requiring restitution to victims.

C. The court shall order that all restitution payments be made by the defendant to the victim through the court’s designated intermediary, and in no case shall the court order the defendant to deliver or send a restitution payment directly to a victim, unless the victim consents. (Acts 1999, No. 783, § 3, eff. Jan. 1, 2000; Acts 1999, No. 988, § 1, eff. Aug. 15, 1999; Acts 2007, No. 22, § 1, eff. Aug. 15, 2007; Acts 2010, No. 160, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 160 added (C).

2007 Amendments. — Acts 2007, No. 22, § 1, effective August 15, 2007, added (B).
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Weapons

••• Use

•••• General Overview. — In defendant’s illegal use of a weapon case, a court erred by imposing an unspecified amount of restitution without setting out the mode, manner, and method of payment. State v. Lam, 837 So. 2d 749, 2003 La. App. LEXIS 288 (Feb. 11, 2003), writ of certiorari denied by La. 2003-0945, 855 So. 2d 308, 2003 La. LEXIS 2778 (La. Oct. 3, 2003).

• Sentencing

•• Imposition

••• Pronouncement. — Defendants’ sentences for second degree battery were reversed and remanded for resentencing, where the trial judge erred by not advising each defendant of the exact amount of restitution that they were required to pay, by not clarifying what he meant by joint, several, and in solido liability, and by not stating whether restitution was being ordered as a condition of probation under La. Code Crim. Proc. Ann. arts. 893, 895(7) or as a part of the sentence under La. Code Crim. Proc. Ann. art. 883.2. State v. Hall, 871 So. 2d 558, 2004 La. App. LEXIS 674 (Mar. 30, 2004).

•• Restitution. — Trial court did not err in ordering defendant to pay restitution to the victim pursuant to La. Rev. Stat. Ann. § 46:1844 and La. Code Crim. Proc. Ann. art. 883.2, which applied instead of La. Code Crim. Proc. Ann. art. 895.1; the offenses took place after the effective date of the article, the victim testified as to the expenses incurred, which was not contradicted, and defendant cited no jurisprudence that required that expenses had to be pre-paid or lost wages could not be awarded. State v. Blanchard, 861 So. 2d 657, 2003 La. App. LEXIS 3138 (Nov. 12, 2003), writ denied by La. 2003-3389, 883 So. 2d 1045, 2004 La. LEXIS 3118 (La. Oct. 15, 2004).

At the time of the offenses, the imposition of restitution without a suspended sentence was improper as newly enacted La. Code Crim. Proc. Ann. art. 883.2 did not apply in the present case; before the enactment of the article, the decision to order restitution was within the discretion of the trial court. State v. Miller, 757 So. 2d 744, 2000 La. App. LEXIS 127 (Feb. 2, 2000).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — We conclude that the term “courts” as used in the Act refers to all courts excluding the mayor’s court and justices of the peace. While “judicial agency refers to the district court and officers thereof”, OPINION 00-212, La. Atty. Gen. Op. No. 2000-212; 2000 La. AG LEXIS 264.

Art. 884. Sentence of fine with imprisonment for default.

If a sentence imposed includes a fine or costs, the sentence shall provide that in default of payment thereof the defendant shall be imprisoned for a specified period not to exceed one year; provided that where the maximum prison sentence which may be imposed as a penalty for a misdemeanor is six months or less, the total period of imprisonment upon conviction of the offense, including imprisonment for default in payment of a fine or costs, shall not exceed six months for that offense. (Amended by Acts 1968, Ex. Sess., No. 12, § 1, emerg. eff. Dec. 27, 1968 at 11:00 A.M.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The imposition of an alternate prison sentence, as a means of enforcing a sentence of a fine is provided by the A.L.I. Code of Criminal Procedure,§399, and is widely employed in the criminal procedure of other states. (See collection of state laws in Reporter’s Comment to Sec. 399, A.L.I. Code of Criminal Procedure, p. 1104.) This device was introduced into the law of Louisiana over 100 years ago (Acts 1855, No. 121,§4; R.S. 1856, p. 160,§5; R.S. of 1870,§§980, 1515), was retained in the 1950 statutory revision as former R.S. 15:529.3 and 15:571.2, and is continued in this article from former R.S. 15:529.3.

(b) The imprisonment sanction applies to sentences that include a “fine or costs.” There was a discrepancy between former R.S. 15 :529.3, which provided for default in payment of a fine, and former R.S. 15:571.2, which authorized imprisonment for a default in payment of “the fine, costs, and fees.”

(c) This article continues the method of sentencing under former R.S. 15:529.3, that is, the default sentence of imprisonment is specified in the original sentence. It would be impractical to require that the defendant be brought back into court after his default, to receive a new sentence of imprisonment. As in the source provision, the sentence of imprisonment for default of payment is mandatory. The uniform imposition of default prison sentences will enhance fine collections, and the judge may impose a light prison term in appropriate cases.

(e) The limitation of the imprisonment to a maximum period of one year is retained from former R.S. 15:529.3.
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CRIMINAL LAW & PROCEDURE

• Counsel

•• Assignment. — Inquiry into defendant’s financial status in order to determine his ability to pay a fine was warranted, even though defendant had been found to be indigent and an attorney was appointed to represent him at trial, where defendant was able to gather sufficient resources to retain an attorney on appeal. State v. Collins, 763 So. 2d 618, 1999 La. App. LEXIS 3467 (Dec. 8, 1999).

• Sentencing

•• Alternatives

••• General Overview. — Even though defendant did not raise the issue of indigency until sentencing, she was entitled to a hearing to determine whether she was indigent and therefore fell within an exception to La. Code Crim. Proc. Ann. art. 884, which permits the imposition of an additional prison sentence in default of payment of a fine imposed as part of defendant’s sentence. State v. Hayward, 527 So. 2d 566, 1988 La. App. LEXIS 1385 (June 22, 1988).

•• Corrections, Modifications & Reductions

••• Illegal Sentences. — Because the Louisiana Supreme Court determined that a fine imposed on an indigent defendant was an illegal sentence, the sentence imposed by the trial court on defendant, specifically a $ 5,000 fine and if unpaid an additional year imprisonment, was vacated. State v. Smith, 509 So. 2d 805, 1987 La. App. LEXIS 9851 (June 23, 1987).

In a drug offenses suit, it was illegal for the district judge to impose an alternative to a fine that consisted of a term of imprisonment longer than one year under La. Code Crim. Proc. Ann. art. 884; an illegal sentence could be vacated and corrected at any time pursuant to La. Code Crim. Proc. Ann. art. 882. State v. Jones, 447 So. 2d 1050, 1984 La. LEXIS 8365 (Feb. 27, 1984).

•• Excessive Fines. — Indigent defendant may not be subjected to imprisonment because he is unable to pay a fine which is part of his sentence; the necessity of appointing counsel from the Office of the Public Defender to represent a defendant in criminal proceedings establishes the defendant’s indigency not only for representation purposes but also for inability to pay a fine. State v. Collins, 763 So. 2d 618, 1999 La. App. LEXIS 3467 (Dec. 8, 1999).

Inquiry into defendant’s financial status in order to determine his ability to pay a fine was warranted, even though defendant had been found to be indigent and an attorney was appointed to represent him at trial, where defendant was able to gather sufficient resources to retain an attorney on appeal. State v. Collins, 763 So. 2d 618, 1999 La. App. LEXIS 3467 (Dec. 8, 1999).

•• Fines. — Trial court erred in imposing an additional sentence of six months at hard labor in default of payment of a $25,000 fine because La. Code Crim. Proc. Ann. art. 884 only authorized imprisonment, and the appellate court amended the sentence to six months in jail instead of six months hard labor. State v. Banks, 721 So. 2d 24, 1998 La. App. LEXIS 2851 (Sept. 25, 1998), writ denied by La. 98-3210, 742 So. 2d 877, 1999 La. LEXIS 1223 (La. Apr. 23, 1999).

Where defendant, an indigent, was not claiming that he was unable to pay the court costs, and the trial judge did not impose additional jail time on defendant in default of payment, imposition of court costs upon defendant was constitutional. State v. Johnson, 592 So. 2d 818, 1991 La. App. LEXIS 3495 (Dec. 11, 1991).

Trial court erred in imposing a default sentence on the defendant of one additional year in prison if he could not pay the fine assessed where the defendant was indigent; the Court of Appeals would amend the defendant’s sentence accordingly. State v. Seal, 581 So. 2d 735, 1991 La. App. LEXIS 1473 (May 16, 1991).

Sentence of five years and a $50,000 fine or one extra year in jail in default of payment imposed following a conviction for possession of at least 28 grams but less than 200 grams of cocaine was not excessive because La. Code Crim. Proc. Ann. art. 884 mandated the extra imprisonment in default of payment of the fine and La. Rev. Stat. Ann. § 40:967(F)(1)(a) mandated a fine of not less than $50,000. State v. Coleman, 572 So. 2d 750, 1990 La. App. LEXIS 2984 (Dec. 20, 1990), remanded by 576 So. 2d 518, 1991 La. LEXIS 732 (La. 1991).

Trial court imposed an illegal sentence when it ordered defendant to serve default time at hard labor on the ground that La. Code Crim. Proc. Ann. art. 884 provided for imprisonment in case of default, rather that imprisonment at hard labor. State v. Frith, 561 So. 2d 879, 1990 La. App. LEXIS 1196 (May 9, 1990), writ denied by 571 So. 2d 625, 1990 La. LEXIS 2938 (La. 1990).

Trial court could assess court costs under La. Code Crim. Proc. Ann. art. 884 against an indigent defendant where the sentence coupled with the additional time to serve in event of a default in payment of the costs did not exceed the statutory maximum sentence for the crime. State v. Williams, 540 So. 2d 609, 1989 La. App. LEXIS 486 (Mar. 15, 1989).

Defendant’s claim that a trial court’s sentence, which provided for imprisonment in default of payment of a fine, exposed him to incarceration solely on the basis of his indigent status was without merit where there was no evidence in the record that defendant was indigent. State v. Boynton, 537 So. 2d 821, 1989 La. App. LEXIS 63 (Jan. 18, 1989).

Additional jail term imposed on an indigent defendant in default of payment of a fine was an illegal sentence, and was deleted. State v. Rios, 528 So. 2d 163, 1988 La. App. LEXIS 740 (Mar. 2, 1988), writ of certiorari denied by 530 So. 2d 83, 1988 La. LEXIS 1727 (La. 1988).

Under La. Code Crim. Proc. Ann. art. 884, the imprisonment sanction for failure to pay a fine cannot exceed one year. State v. Bunnell, 517 So. 2d 439, 1987 La. App. LEXIS 10985 (Dec. 22, 1987).

Trial court erred in imposing a fine on an indigent defendant, in addition to a prison term, and providing that defendant serve an additional prison term if he failed to pay the fine. State v. Davis, 514 So. 2d 517, 1987 La. App. LEXIS 10077 (Sept. 16, 1987).

Sentencing defendant to 30 days imprisonment on default of paying court costs in addition to his sentences of one year imprisonment on default of paying fines violated La. Code Crim. Proc. Ann. art. 884; hence, on defendant’s appeal the court found such to be an error patent and exercised its authority under La. Code Crim. Proc. Ann. art. 882 and amended the sentence by deleting the provision for 30-day imprisonment on default of paying court costs. State v. Jasper, 491 So. 2d 709, 1986 La. App. LEXIS 7154 (June 5, 1986).

Trial court improperly imposed an additional two years of imprisonment on an indigent defendant who defaulted in paying a fine after he was convicted of aggravated battery; La. Code Crim. Proc. Ann. art. 884 limited any additional sentence to one year, and the imprisonment in lieu of a fine also improperly imposed a term of imprisonment longer than the statutory maximum on the indigent defendant. State v. Rovira, 483 So. 2d 1093, 1986 La. App. LEXIS 5973 (Jan. 24, 1986), writ of certiorari denied by 488 So. 2d 195, 1986 La. LEXIS 6354 (La. 1986).

Indigent was legally sentenced to imprisonment for an additional year if he did not pay the fine and costs where the extended sentence did not result in the sentence exceeding the statutory maximum for the offense of which he was convicted. State v. Tomlin, 478 So. 2d 622, 1985 La. App. LEXIS 10062 (Oct. 30, 1985).

Pursuant to La. Code Crim. Proc. Ann. art. 884, because defendant was not an indigent, it was permissible that the prison term was imposed in default of payment of the fine; when that term added to the prison term imposed as part of the sentence, the total sentence resulted in a longer term than the statutory maximum for driving under the influence. Baton Rouge v. Malik, 404 So. 2d 883, 1981 La. LEXIS 10280 (May 18, 1981).

Defendant’s sentence of six additional months for failure to pay a fine was not an excessive sentence because the trial court was expressly allowed to impose additional jail time for failure to pay a fine providing defendant was non-indigent. State v. Barnes, 365 So. 2d 1282, 1978 La. LEXIS 5481 (Nov. 13, 1978).

•• Imposition. — Trial court erred in imposing a default sentence on the defendant of one additional year in prison if he could not pay the fine assessed where the defendant was indigent; the Court of Appeals would amend the defendant’s sentence accordingly. State v. Seal, 581 So. 2d 735, 1991 La. App. LEXIS 1473 (May 16, 1991).

•• Ranges. — Trial court could assess court costs under La. Code Crim. Proc. Ann. art. 884 against an indigent defendant where the sentence coupled with the additional time to serve in event of a default in payment of the costs did not exceed the statutory maximum sentence for the crime. State v. Williams, 540 So. 2d 609, 1989 La. App. LEXIS 486 (Mar. 15, 1989).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — 1) Cost of Court provided for in Crime Victims Reparation Act of 1982 may be suspended by the District Judge; 2) These costs apply to indigent defendants with certain limitations; 3) Judge may waive these costs when he sentenced defendant to make restitution to the victim., OPINION No. 83-683, La. Atty. Gen. Op. No. 1983-683; 1983 La. AG LEXIS 341.

A judge may incarcerate a defendant when payment of imposed court costs cannot be made. The costs incurred for the execution of warrants would not be encompassed in the credit for time served given by the court. However, the judge has discretion to make those costs encompassed within the credit for time served. Finally, the costs for executing warrants to affect an arrest may be assessed to the defendant., Opinion No. 96-450, La. Atty. Gen. Op. No. 1996-450; 1997 La. AG LEXIS 38.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1986-1987: A Faculty Symposium: Louisiana Constitutional Law. 48 La. L. Rev. 335 (November, 1987).

Art. 885. Release on payment of fine and costs.

A defendant who has been imprisoned for default in the payment of a fine, or fine and costs, under a sentence imposed pursuant to Article 884, may, at any time before expiration of the term of imprisonment, obtain his release by paying to his custodian all of the costs imposed and a sum of money that bears the same proportion to the imposed fine as the term of alternate imprisonment yet to run bears to the whole of such term of imprisonment. (Amended by Acts 1970, No. 293, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — This article conforms to the concisely stated formula set forth in Art. 528 of the 1928 Code of Criminal Procedure. It gives pro-rata credit for time served, in determining the amount of the fine or costs still due. For example, if the sentence is a fine and costs of sixty dollars or imprisonment for ten days if the fine is not paid, the defendant can obtain his release after serving five days (one half of the alternate term of imprisonment) by paying thirty dollars (one half of the fine and costs imposed).

Art. 885.1. Suspension of driving privileges; failure to pay criminal fines.

A. When a fine is levied against a person convicted of any criminal offense, including any violation of the Louisiana Highway Regulatory Act or any municipal or parish ordinance regulating traffic in any municipality or in any parish and the defendant is granted an extension of time to pay the fine, the judge of the court having jurisdiction may order the driver’s license to be surrendered to the sheriff or official of the court collecting fines for a period of time not to exceed one hundred eighty days. If, after expiration of one hundred eighty days, the defendant has not paid the fine, the sheriff or official of the court designated to collect fines shall forward the license to the Department of Public Safety and Corrections.

B. Upon receipt of a surrendered driver’s license, the sheriff or court official responsible for collection of such fines shall issue a temporary permit for a period not to exceed one hundred eighty days or for a period of time set forth by the judge having jurisdiction. The temporary permits, the procedure for distributing such permits, and the rules and regulations associated with such permits shall be the same as devised by the Department of Public Safety and Corrections as required by R.S. 32:411.1.

C. If, after expiration of one hundred eighty days, the defendant has not paid the fine, the sheriff or official of the court designated to collect fines shall forward the license to the Department of Public Safety and Corrections. Upon receipt of the defendant’s surrendered driver’s license, the department shall suspend the driver’s license of the defendant. The suspension shall begin when the department receives written notification from the court, and the department shall send immediate written notification to the defendant informing him of the suspension of driving privileges.

D. The department shall not reinstate, return, reissue, or renew a driver’s license in its possession pursuant to this Section until payment of the fine and any additional administrative cost, fee, or penalty required by the judge having the jurisdiction and any other cost, fee, or penalty required by the department in accordance with R.S. 32:414(H) or other applicable cost, fee, or penalty provision. (Acts 2003, No. 364, § 1.)

Art. 886. Enforcement of fine by civil process; offset of tax refund.

A. In the event of nonpayment of a fine, nonpayment of restitution to the victim, or nonpayment of a fine and costs, within sixty days after the sentence was imposed, and if no appeal is pending, the court which imposed the sentence may sign a judgment against the defendant in a sum equal to the fine or restitution plus judicial interest to begin sixty days after the sentence was imposed plus all costs of the criminal proceeding and subsequent proceedings necessary to enforce the judgment in either civil or criminal court, or both. Collection of the judgment may be enforced in either criminal or civil court, or both, in the same manner as a money judgment in a civil case. In addition, particular courts may provide by court rule for enforcement by the filing of an offset claim against the defendant, in accordance with R.S. 47:299.1 through 299.20.

B. The provisions of Paragraph A of this Article shall apply to all fines and costs due and owing, regardless of whether they become due and owing prior to September 6, 1991. (Acts 1989, No. 191, § 2; Acts 1991, No. 85, § 1; Acts 1999, No. 140, § 1; Acts 1999, No. 783, § 3, eff. Jan. 1, 2000.)

1999 Amendments. — Acts 1999, No. 140, § 1, effective August 15, 1999, inserted “nonpayment of restitution to the victim,” “nonpayment,” “or restitution,’“or both” in two places.

Acts 1999, No. 783, § 3, effective January 1, 2000, inserted “and restitution” following “of fine” in the article heading, in (A), inserted “restitution to the victim” following “nonpayment of a fine” and “or restitution” following “equal to the fine” in the first sentence, and substituted “R.S. 47:299.1 through 299.1920” for “R.S. 47:299.1 through 299.19” in the third sentence.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Although the normal method of enforcement of fines is by the sanction of imprisonment under Arts. 884 and 885, there will be cases in which civil process under this article will be employed, particularly in collecting fines imposed on corporate defendants.

(b) This article provides for enforcement of an unpaid fine after sufficient time (sixty days) for taking an appeal has expired. Enforcement will be by a writ of fieri facias pursuant to the Code of Civil Procedure, Arts. 2291 et seq.

(c) As a corollary of Art. 885, if a fine is enforced by civil process after the defendant has served part of his default term of imprisonment the defendant is entitled to pro-rata credit for the time served.
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CIVIL PROCEDURE

• Judgments

•• Entry of Judgments

••• Enforcement & Execution

•••• Foreign Judgments. — Summary civil suit by a legislative house to collect fines imposed by a subcommittee for the contempt of a witness in refusing to testify before it was proper and analogous to the collection of a criminal fine by a civil suit pursuant to La. Code Crim. Proc. Ann. art. 886 or the enforcement in one court pursuant to La. Code Civ. Proc. Ann. art. 2781 of a judgment rendered in another. House of Representatives v. Bernard, 373 So. 2d 188, 1979 La. LEXIS 6869 (June 25, 1979).

• Remedies

•• Provisional Remedies

••• General Overview. — Finding in favor of the juvenile’s father in an action involving the return of a vehicle seized pursuant to a criminal investigation was improper where the trial court lacked authority to order the release of the vehicle to the juvenile’s father, a third party, who was not the defendant in the juvenile proceeding. State ex rel. C.C., 864 So. 2d 663, 2003 La. App. LEXIS 3371 (Dec. 9, 2003), overruled by In re Matter Under Investigation, 15 So. 3d 972, 2009 La. LEXIS 2184, 37 Media L. Rep. (BNA) 2130 (La. 2009).

CRIMINAL LAW & PROCEDURE

• Sentencing

•• Costs. — Indigent criminal defendant was not entitled to a refund of the fine and costs paid in his criminal matter since the fine and costs were a valid obligation that he owed and would have continued to owe had he not made payment. State v. McNeese, 747 So. 2d 127, 1999 La. App. LEXIS 2493 (Sept. 24, 1999).

Indigent defendant was not entitled to a refund of a fine and costs imposed prior to his release from jail, which was a valid obligation that he owed and would have continued to legally owe had he not made the payment. State v. McNeese, 747 So. 2d 127, 1999 La. App. LEXIS 2493 (Sept. 24, 1999).

•• Fines. — Trial court erred in imposing prison time for nonpayment of restitution where it was apparent from the record that defendant was indigent; an indigent person may not be incarcerated simply because he is unable to pay a fine which is part of his sentence. State v. Cox, 829 So. 2d 521, 2002 La. App. LEXIS 2849 (Sept. 30, 2002).

If defendant is assessed a fine, imprisonment for failure to pay the fine can not be ordered, but collection of the fine can be pursued by civil process pursuant to La. Code Crim. Proc. Ann. art. 886. State v. Homes, 799 So. 2d 549, 2001 La. App. LEXIS 2224 (Sept. 19, 2001).

La. Code Crim. Proc. Ann. art. 886 permits the state to enforce collection of the amount owed in the same manner as a money judgment in a civil case. State v. Ebarb, 772 So. 2d 299, 2000 La. App. LEXIS 2682 (Nov. 1, 2000).

Indigent criminal defendant was not entitled to a refund of the fine and costs paid in his criminal matter since the fine and costs were a valid obligation that he owed and would have continued to owe had he not made payment. State v. McNeese, 747 So. 2d 127, 1999 La. App. LEXIS 2493 (Sept. 24, 1999).

Fine and costs imposed on a defendant convicted of driving while intoxicated, second offense, were a valid obligation which the State could have reduced to a civil judgment to be collected according to law, even assuming that defendant’s assertions of indigence were correct. State v. McNeese, 747 So. 2d 127, 1999 La. App. LEXIS 2493 (Sept. 24, 1999).

Defendant was entitled to a resentence of his sentence to jail time for defaulting on the payment of a fine where he claimed that he was indigent and could not legally be sentenced to jail time for defaulting on the payment of a fine; however, the state could enforce collection of the amount owed in the same manner as a money judgment in a civil case, pursuant to La. Code Crim. Proc. art. 886. State v. Moreau, 1999 La. App. LEXIS 1321 (May 5, 1999).

Pursuant to La. Code Crim. Proc. Ann. art. 886(A), although the trial court allowed defendant the choice to forfeit his truck in full satisfaction of the fine; the court was not attempting to forfeit the truck. If defendant chose not to pay the fine either in cash or through the surrender of the truck, the district attorney could proceed to collect the fine by civil process in either civil or criminal court, or institute forfeiture procedures. State v. Washington, 662 So. 2d 873, 1995 La. App. LEXIS 2813 (Nov. 8, 1995), writ denied by La. 96-0462, 672 So. 2d 696, 1996 La. LEXIS 1127 (La. May 3, 1996).

Summary civil suit by a legislative house to collect fines imposed by a subcommittee for the contempt of a witness in refusing to testify before it was proper and analogous to the collection of a criminal fine by a civil suit pursuant to La. Code Crim. Proc. Ann. art. 886 or the enforcement in one court pursuant to La. Code Civ. Proc. Ann. art. 2781 of a judgment rendered in another. House of Representatives v. Bernard, 373 So. 2d 188, 1979 La. LEXIS 6869 (June 25, 1979).

•• Forfeitures

••• General Overview. — Finding in favor of the juvenile’s father in an action involving the return of a vehicle seized pursuant to a criminal investigation was improper where the trial court lacked authority to order the release of the vehicle to the juvenile’s father, a third party, who was not the defendant in the juvenile proceeding. State ex rel. C.C., 864 So. 2d 663, 2003 La. App. LEXIS 3371 (Dec. 9, 2003), overruled by In re Matter Under Investigation, 15 So. 3d 972, 2009 La. LEXIS 2184, 37 Media L. Rep. (BNA) 2130 (La. 2009).

•• Restitution. — Trial court erred in imposing prison time for nonpayment of restitution where it was apparent from the record that defendant was indigent; an indigent person may not be incarcerated simply because he is unable to pay a fine which is part of his sentence. State v. Cox, 829 So. 2d 521, 2002 La. App. LEXIS 2849 (Sept. 30, 2002).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — C.Cr.P. Art. 146; C.Cr.P. Art. 886; R.S. 16:16; R.S. 32:393; R.S. 46:181, OPINION No. 86-779, La. Atty. Gen. Op. No. 1986-779; 1986 La. AG LEXIS 219.

Mayor’s Court can not require payment of fine from a defendant while an appeal is pending., OPINION NUMBER 99-294, La. Atty. Gen. Op. No. 1999-294; 1999 La. AG LEXIS 343.

We conclude that the term “courts” as used in the Act refers to all courts excluding the mayor’s court and justices of the peace. While “judicial agency refers to the district court and officers thereof ... ”, OPINION 00-212, La. Atty. Gen. Op. No. 2000-212; 2000 La. AG LEXIS 264.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Community Property Considerations in Law Suits by and Against Spouses. 57 La. L. Rev. 439 (Winter, 1997).

Art. 886.1. Judgment for fines and costs declared executory; required notice.

If a civil judgment is signed in accordance with Article 886, the judgment shall be executory upon rendition by the court provided the defendant was notified at the time of sentencing of the possible rendition of a civil judgment in the event of his failure to pay the fine and costs. In all other cases, the judgment shall be executory immediately upon service of the notice of judgment upon the defendant in accordance with Code of Civil Procedure Article 1913. (Acts 1991, No. 85, § 1.)

Art. 887. Defendant’s liability for costs; suspension of costs; no advance costs.

A. A defendant who is convicted of an offense or is the person owing a duty of support in a support proceeding shall be liable for all costs of the prosecution or proceeding, whether or not costs are assessed by the court, and such costs are recoverable by the party or parties who incurred the expense. However, such defendant or person shall not be liable for costs if acquitted or if the prosecution or proceeding is dismissed. In addition, any judge of a district court, parish court, city court, traffic court, juvenile court, family court, or magistrate of a mayor’s court within the state shall be authorized to suspend court costs.

B. All processes of the court shall issue without the payment of advance costs.

C. In addition to the costs provided in Paragraph A, a person convicted of a violation of R.S. 14:98, R.S. 14:98.1, or of any municipal or parochial ordinance defining the offense of operating a motor vehicle, aircraft, watercraft, vessel, or other motorized means of conveyance under the influence of alcohol or drugs, who was subjected to a blood, breath, or urine analysis for alcohol or any controlled dangerous substance listed in R.S. 40:964, Schedule I, II, III, IV, or V, shall be assessed an additional seventy-five dollars as special costs. Such costs shall be paid in the following manner: twenty-five dollars to the governing authority owning the instrument used to perform the analysis, and fifty dollars to the governing authority whose agency performed the analysis. If the office of state police performed or participated in a blood, breath, or urine analysis for which these costs are assessed, that portion of the costs applicable to the office of state police shall be forwarded to the applied technology unit within the office of state police and forwarded for disposition in accordance with R.S. 40:1379.7. In the event the person is unable to pay the fine when assessed, the court may allow payment within certain time limits, based on the person’s ability to pay such costs.

D. In addition to the costs provided in Paragraphs A and C, a person convicted of a violation of R.S. 14:98, R.S. 14:98.1, or of any municipal or parochial ordinance defining the offense of operating a motor vehicle while under the influence of alcohol or drugs, shall be assessed an additional fifty dollars as special costs to be used to defray expenses of administering conditions of probation or of incarceration. If the offender is incarcerated, such costs shall be paid to the sheriff or other custodian of the facility in which the offender is incarcerated. If the offender is placed on probation as provided in R.S. 14:98(B) or (C) or R.S. 14:98.1(D) or (E), the court may order the apportionment and payment of all or a part of such costs to the agencies or persons responsible for administering the prescribed substance abuse program, driver improvement program, or community service activities. In addition, the person convicted of a violation of R.S. 14:98, R.S. 14:98.1, or of any such municipal or parochial ordinance shall be assessed costs of the witness fee provided by R.S. 15:255.

E. Repealed by Acts 2009, No. 440, § 2, effective August 15, 2009.

F. (1) In addition to the costs provided in Paragraphs A, C, D, and E of this Article, a person convicted of a felony, a misdemeanor, or ordinance of any local government, including a traffic felony, a traffic misdemeanor, or a local traffic violation, shall be assessed an additional three dollars as a special court cost, provided that such additional cost shall be one dollar in mayor’s courts in municipalities with a population of two thousand or less. Such special costs shall be imposed by all courts, including mayor’s courts and magistrate courts, and shall be used for implementation of the master plan for the development of a trial court case management information system and for the fast-tracked prototype development of the criminal disposition component thereof in order to define and meet the needs of clerks of court, trial court judges, law enforcement and corrections officials, the supreme court, the legislature, and the general public, and for the implementation of an integrated juvenile justice information system for use in all courts exercising juvenile court jurisdiction. The proceeds of the special cost shall be deposited in the state treasury monthly on or before the tenth day of each calendar month. After compliance with the requirements of Article VII, Section 9(B) of the Constitution of Louisiana, relative to the Bond Security and Redemption Fund, and prior to monies being placed in the state general fund, an amount equal to that deposited in the state treasury, as required above, shall be credited to the special fund hereby created in the state treasury to be known as the Trial Court Case Management Information Fund. The disbursement of the proceeds from the fund shall be made on the warrant of the judicial administrator of the supreme court drawn on the state treasury. The monies in this fund shall be used solely for the purposes identified in this Paragraph, including necessary and associated administrative expenses. All unexpended and unencumbered monies in this fund at the end of the fiscal year shall remain in such fund. All monies in this fund shall be invested by the state treasurer in the same manner as monies in the general fund with interest earned on the investment of these monies credited to this fund following compliance with the requirements of Article VII, Section 9(B), relative to the Bond Security and Redemption Fund.

(2) In Jefferson Parish, in addition to the costs in Paragraphs A, C, D, and E, a person convicted of an offense against the state of Louisiana shall be assessed a special court cost in the following amounts: in the case of a misdemeanor, an additional twenty-five dollars, and in the case of a felony, an additional fifty dollars. The amount so assessed shall be collected on behalf of the clerk of court’s office, in the manner that fines are collected in criminal cases. The funds shall be transmitted to the clerk of court’s office to be used by the clerk in his discretion to defray the expenses of his office.

(3) In Natchitoches Parish, in addition to the costs in Paragraphs A, C, D, E, G, and H and Subparagraph (1) of this Paragraph, a person convicted of an offense against the state of Louisiana, including a plea of guilty or nolo contendere, shall be assessed a special court cost in the amount of ten dollars in any prosecution initiated by the district attorney. Such special costs shall be imposed by the Tenth Judicial District Court and the City Court of Natchitoches. The amount so assessed shall be collected on behalf of the parish sheriff’s office, in the manner that fines are collected in criminal cases. The funds shall be paid into the treasury of the parish and deposited into the Criminal Court Fund pursuant to R.S. 15:571.11, which statute shall govern the disposition of the additional court costs.

G. In addition to the costs provided in Paragraphs A, C, D, E, and F, a person convicted of a violation of the Uniform Controlled Dangerous Substances Law may be assessed an additional one hundred dollars as special costs of court. Such special costs shall be imposed by all courts and shall be used for the development or maintenance of Drug Abuse Resistance Education (D.A.R.E.) programs. The amount so assessed shall be collected on behalf of the parish sheriff’s office, to be distributed among agencies providing the D.A.R.E. programs based upon the number of programs each agency offers within the public and private educational systems of the parish.

H. In addition to the costs provided in Paragraphs A, C, D, E, F, and G, a person convicted of a felony, a misdemeanor, or ordinance of any local government may be assessed additional reasonable costs to cover the costs expended by the sheriff, marshal, constable, or municipal police in the execution of a bench warrant, or a fugitive warrant, or both. An itemized statement of expenses shall be prepared and submitted for review and assessment by the court at the time of sentencing. Such costs shall be paid to the sheriff, marshal, constable, or municipal police as reimbursement of expenses incurred in the execution of such warrant. (Amended by Acts 1994, 3rd Ex. Sess., No. 109, § 1; Acts 1995, No. 1064, § 1; Acts 1995, No. 1276, § 1; Acts 1997, No. 1296, § 1, eff. July 15, 1997; Acts 1999, No. 705, § 1, eff. Aug. 15, 1999; Acts 1999, No. 1255, § 1, eff. Aug. 15, 1999; Acts 2001, No. 1200, § 1, eff. Aug. 15, 2001; Acts 2009, No. 440, § 2, eff. Aug. 15, 2009; Acts 2011, No. 23, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 23, in (F)(1), in the first sentence, substituted “Paragraphs A, C, D, and E of this Article” for “Paragraphs A, C, D, and E” and “three dollars” for “two dollars,” and added “and for the implementation of and for the implementation of juvenile court jurisdiction” at the end of the second sentence.

2009 Amendments. — The 2009 amendment by No. 440 deleted (E).

2001 Amendments. — Acts 2001, No. 1200, § 1, effective August 15, 2001, in (H), deleted “effecting the arrest” at the end of the first sentence.

1999 Amendments. — Acts 1999, No. 705, § 1, August 15, 1999, added (F)(3).

Acts 1999, No. 1255, § 1, effective August 15, 1999, deleted “or” preceding and inserted “or magistrate of a mayor’s court” following “family court” in the last sentence of (A).

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The general rule that upon conviction, either upon a plea or finding of guilty, the defendant becomes liable for all costs of the prosecution, is based on former R.S. 15:529.9. This provision originated in R.S. of 1870,§§979 and 1514, which had carried forward a prior statutory provision and codified a well-settled rule of Louisiana jurisprudence. Parker v. Robertson, 14 La. Ann. 249 (1859). This article also continues the express statutory declaration that liability for costs is inherent in the adjudication of guilt, whether stated in the sentence or not.

(b) As a corollary of the principle of cost liability predicated upon guilt, this article continues the rule of former R.S. 15:529.9 that there is no liability for costs in the event of an acquittal. Also, under this article there is no liability for costs if an unfounded prosecution is dismissed on a motion or plea of the defendant, such as a motion to quash or a plea of double jeopardy, or in any case dismissed by the district attorney. This is in conformity with an attorney general’s opinion by Mr. M. E. Culligan that the “fee for entering nolle prosequi and order discharging prisoner is not chargeable to the accused.” Op. Atty. Gen., 1950-1952 p. 88. There are no Louisiana cases on this point, but Georgia and Indiana courts have held that, for the purpose of determining whether the defendant is liable for costs, a dismissal of the prosecution by the district attorney is equivalent to an acquittal. Hunter v. State, 104 Ga.App. 576, 122 S.E.2d 172 (1961); Miami County v. Blake, 21 Ind. 32 (1883).

(c) The last sentence, based on former R.S. 15:529.10, provides an important safeguard for the defendant by providing that he shall not be required to pay any costs in advance. The defendant is entitled to the benefit of processes that are necessary for his defense, such as the attachment of witnesses for trial, without an advance payment of costs or the posting of a bond to secure their payment.

CROSS REFERENCES

Louisiana Law. — Public Safety DWI Testing, Maintenance, and Training Fund; uses, see La. R.S. 40:1379.7.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — “Special costs” assessed convicted DWI first offenders under La. Code Crim. Proc. Ann. art. 887(C) and (D) and the “reinstatement fee” required by La. Rev. Stat. Ann. § 32:414 are simply costs, and not fines; thus, they should not be added to the authorized $ 500 fine under La. Rev. Stat. Ann. § 14:98 so as to trigger the right under La. Code Crim. Proc. Ann. art. 779(A) to trial by jury for punishment in excess of a specified amount. State v. Henderson, 491 So. 2d 647, 1986 La. LEXIS 6853 (July 7, 1986).

• Sentencing

•• Costs. — La. Code Crim. Proc. Ann. art. 887(A) imposes liability upon a defendant who is convicted of an offense for all costs of the prosecution or proceeding, whether or not the costs are assessed by the court. State v. Ratliff, 796 So. 2d 101, 2001 La. App. LEXIS 2030 (Sept. 26, 2001).

Trial court erred in denying a request from the Twenty-Fourth Judicial District Indigent Defender Board for a writ of mandamus directing the judges and magistrates of the parish and city courts within the Twenty-Fourth Judicial District to impose and collect increased indigent defender fund assessments; La. Crim. Proc. Ann. art. 887 did not give the judges discretion to waive the imposition and collection of the costs assessed by La. Rev. Stat. Ann. § 15:146 because the reference to suspension of “court costs” in La. Code Crim. Proc. Ann. art. 887 did not encompass the assessment of indigent defender fund costs. Twenty-Fourth Judicial Dist. Indigent Defender Bd. v. Molaison, 522 So. 2d 177, 1988 La. App. LEXIS 859 (Mar. 14, 1988), writ of certiorari denied by 524 So. 2d 512, 1988 La. LEXIS 1141 (La. 1988).

Where a defendant’s first trial ends in a mistrial because of prosecutorial error, and the defendant is later convicted in a second trial, the defendant can only be assessed for the costs of the second trial because the defendant is in a situation similar to that of a person against whom criminal proceedings have been dismissed and is thus exempt from cost assessment for the first trial. State v. Parker, 436 So. 2d 495, 1983 La. LEXIS 11187 (June 27, 1983).

It was improper for the trial court to combine the costs of two cases that were tried together and to tax each defendant with one-half of the costs; each defendant was entitled to be taxed only with the costs in the case in which he was convicted. State v. Nettleton, 367 So. 2d 755, 1979 La. LEXIS 7287 (Jan. 29, 1979).

•• Fines. — Where defendant was convicted of second degree battery and ordered to pay a fine with an additional year to be imposed in the event of nonpayment, the sentence was improper, and the sentence was amended to delete the potential additional year. State v. Robertson, 517 So. 2d 988, 1987 La. App. LEXIS 10378 (Oct. 7, 1987).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — 1) Cost of Court provided for in Crime Victims Reparation Act of 1982 may be suspended by the District Judge; 2) These costs apply to indigent defendants with certain limitations; 3) Judge may waive these costs when he sentenced defendant to make restitution to the victim., OPINION No. 83-683, La. Atty. Gen. Op. No. 1983-683; 1983 La. AG LEXIS 341.

Discussion of allowable court costs. R.S. 13:1899; R.S. 15:146; R.S. 40:2266.1 and La.C.Cr.P. Act 887., OPINION No. 83-183, La. Atty. Gen. Op. No. 1983-183; 1983 La. AG LEXIS 456.

Upon conviction, defendant is liable for all costs of prosecution whether assessed by court or not., OPINION No. 83-229, La. Atty. Gen. Op. No. 1983-229; 1983 La. AG LEXIS 517.

The special cost of $50 allotted by the legislature to fund probation activities of DWI offenders is a minimum amount and does not inhibit additional charges for substance abuse and driver improvement programs., OPINION No. 84-573, La. Atty. Gen. Op. No. 1984-573; 1984 La. AG LEXIS 246.

The collection of court costs assessed and to be collected under the Provisions of R.S. 15:146 et seq. are controlled by C.Cr.P. Art. 887. The judge may exercise his authority to decide on the suspension of any and all cost assessed under the indigent defender program., OPINION No. 84-445, La. Atty. Gen. Op. No. 1984-445; 1984 La. AG LEXIS 355.

R.S. 13:1899, OPINION No. 85-870, La. Atty. Gen. Op. No. 1985-870; 1985 La. AG LEXIS 207.

C.Cr.P. Art. 146; C.Cr.P. Art. 886; R.S. 16:16; R.S. 32:393; R.S. 46:181, OPINION No. 86-779, La. Atty. Gen. Op. No. 1986-779; 1986 La. AG LEXIS 219.

La.C.Cr.P. art. 887 (A) and (E)., OPINION No. 86-684, La. Atty. Gen. Op. No. 1986-684; 1986 La. AG LEXIS 316.

C.Cr.P. Art. 887, OPINION No. 86-602, La. Atty. Gen. Op. No. 1986-602; 1986 La. AG LEXIS 358.

Costs associated with blood, urine and breath analysis is a special cost to be borne by the convicted defendant., OPINION No. 86-157, La. Atty. Gen. Op. No. 1986-157; 1986 La. AG LEXIS 380.

The sheriff’s fee for taking an appearance bond should be part of the cost unless suspended by the judge., OPINION No. 86-323, La. Atty. Gen. Op. No. 1986-323; 1986 La. AG LEXIS 431.

University police officers are peace officers as defined by R.S. 40:2402(1)(a), but are not entitled to the supplemental compensation paid by the state to municipal police officers under R.S. 33:2218.2, nor are they entitled to reimbursement from Louisiana Commission on Law Enforcement for the costs of training their officers., OPINION No. 87-280, La. Atty. Gen. Op. No. 1987-280; 1987 La. AG LEXIS 181.

Louisiana Code of Criminal Procedure Article 887 does not allow a district attorney to require a complainant to pay court costs as a condition precedent to allowing them to drop criminal charges., OPINION No. 86-580, La. Atty. Gen. Op. No. 1986-580; 1987 La. AG LEXIS 614.

District court judges are required to establish a schedule of costs applicable in each case under La. R.S. 15:255; district court judges are vested with the authority under La. C.Cr.P. art. 887, to suspend the collection of the court costs imposed by the schedule of costs required under La. R.S. 15:255., OPINION No. 89-113, La. Atty. Gen. Op. No. 1989-113; 1989 La. AG LEXIS 241.

Sheriff as executive officer of court is appropriate officer to collect costs of court owed to clerk of court in criminal cases; clerk also has independent civil right of action to collect costs., Opinion Number 90-251, La. Atty. Gen. Op. No. 1990-251; 1990 La. AG LEXIS 217.

The amending of La. R.S. 46:1816(D)(1)(a) inserts mandatory language requiring a court to impose the costs provided for in that sectionunless each of four conditions are met. This language takes away the court’s discretion to suspend court costs found in Article 887 of the La. C.Cr.P., OPINION No. 90-307, La. Atty. Gen. Op. No. 1990-307; 1990 La. AG LEXIS 254.

La. R.S. 15:255 only authorizes off-duty officers testifying in cases consolidated for prosecution to be paid the “per case” fee of $25, irregardless of the number of defendants involved. A consolidated case does not justify payment of the maximum daily allowable fee of $75.00., OPINION No. 91-224, La. Atty. Gen. Op. No. 1991-224; 1991 La. AG LEXIS 179.

The city court of Morgan City shall use the fines, forfeitures and costs in criminal prosecutions for the operation and maintenance of the court and certain expenses of the judge. The funds may not be used for supplemental pay for the clerk and deputy clerk of the city court. The city courts DWI fund, allowed by C.Cr. Pro. 887(D) may not be used to supplement the pay of the deputy clerk of court unless that deputy participates in the probation and incarceration functions set out in that article. The city court judge may not use court personnel on public time for his private law practice at the court’s facilities or his private location., OPINION NUMBER 91-287, La. Atty. Gen. Op. No. 1991-287; 1991 La. AG LEXIS 470.

A judge has authority to suspend court costs under C.Cr.P. Art. 887(C), (D) and (E), and R.S. 13:1899(C); where the amendment and/or change of a sentence (fine and/or penalty) is otherwise lawful, a court may legally refund fines and court costs which were assessed, collected, and deposited into the appropriate account; and no minute entry is required with regard to the suspension of costs., OPINION No. 92-329, La. Atty. Gen. Op. No. 1992-329; 1992 La. AG LEXIS 294.

The law does not require that a substance abuse program under R.S. 48:98 be licensed pursuant to R.S. 40:1058.1 et seq., but rather only requires court approval., OPINION No. 95-306, La. Atty. Gen. Op. No. 1995-306; 1995 La. AG LEXIS 293.

46-A — Fees & Costs, OPINION NUMBER 95-392, La. Atty. Gen. Op. No. 1995-392; 1995 La. AG LEXIS 348.

A judge may incarcerate a defendant when payment of imposed court costs cannot be made. The costs incurred for the execution of warrants would not be encompassed in the credit for time served given by the court. However, the judge has discretion to make those costs encompassed within the credit for time served. Finally, the costs for executing warrants to affect an arrest may be assessed to the defendant., Opinion No. 96-450, La. Atty. Gen. Op. No. 1996-450; 1997 La. AG LEXIS 38.

CLERKS OF COURT — Compensation & Fees; Powers & Duties R.S. 13:847; R.S. 15:304; C.Cr.P. Art. 887-888 Parish treasurer is not obligated to pay specific court costs due to the clerk of court; the defendant pays these costs, and the sheriff is the appropriate officer to collect such costs in criminal cases. The clerk has an independent right of action to collect these costs if the sheriff fails to do so., Opinion 97-544, La. Atty. Gen. Op. No. 1997-544; 1998 La. AG LEXIS 72.

There is a basis in positive law for the imposition of costs upon litigants to reimburse the sheriff of a parish for his costs and expenses related to a court proceeding., Opinion No. 02-0004, La. Atty. Gen. Op. No. 2002-0004; 2002 La. AG LEXIS 186.

Art. 888. Costs and fines; payment.

Costs and any fine imposed shall be payable immediately; provided, however, that in cases involving the violation of any traffic law or ordinance, the court having jurisdiction may grant the defendant five judicial days after rendition of judgment to pay any costs and any fine imposed. (Amended by Acts 1968, No. 368, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — The above provision is in conformity with the Louisiana jurisprudence. Fines and penalties have been characterized as pecuniary penalties, rather than debts. State v. Joseph, 137 La. 52, 68 So. 211 (1915); McHugh v. Placid Oil Co., 206 La. 511, 19 So.2d 221 (1944). They become due and exigible as soon as sentence is pronounced. State v. Joseph, supra.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Sheriff as executive officer of court is appropriate officer to collect costs of court owed to clerk of court in criminal cases; clerk also has independent civil right of action to collect costs., Opinion Number 90-251, La. Atty. Gen. Op. No. 1990-251; 1990 La. AG LEXIS 217.

Parish treasurer is not obligated to pay specific court costs due to the clerk of court; the defendant pays these costs, and the sheriff is the appropriate officer to collect such costs in criminal cases. The clerk has an independent right of action to collect these costs if the sheriff fails to do so., Opinion 97-544, La. Atty. Gen. Op. No. 1997-544; 1998 La. AG LEXIS 72.

Art. 889. Collection and disposition of fines, costs, and forfeitures.

The collection and disposition of fines, costs, and forfeitures shall be as provided by law.

COMMENTARY

Louisiana Official Revision Comments

1966. — This general article serves as a reference to the various special statutory provisions governing the collection and disposition of fines, costs, and forfeitures. A detailed article, spelling out the rules and procedures for collection and disposition of fines, costs, and forfeitures in the various types of courts such as for district courts, the city courts, and the special New Orleans courts system, would be impractical because:

(1) They are matters in which the affected governmental authorities have an acute pecuniary interest and are subject to frequent amendments.

(2) Specific rules constitute administrative detail which is better treated in the appropriate titles of the Revised Statutes than in this Code. The 1928 Code and the model codes examined do not treat such matters specifically.

(3) There are basic and irreconcilable differences in the district court, city court, and special Orleans Parish procedures, which render combined treatment impossible.

Controlling provisions of the Revised Statutes are: R.S. 15 :571.11, providing for the distribution of fines and forfeitures in district court cases, and R.S. 13:1898 and 13:1899, providing for the collection and disposition of fines, forfeitures, and costs in city court cases.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Sheriff as executive officer of court is appropriate officer to collect costs of court owed to clerk of court in criminal cases; clerk also has independent civil right of action to collect costs., Opinion Number 90-251, La. Atty. Gen. Op. No. 1990-251; 1990 La. AG LEXIS 217.

A public body may utilize a collection agency to collect public debts, except for outstanding bench warrants, parking fines andtraffic tickets., OPINION No. 96-71, La. Atty. Gen. Op. No. 1996-71; 1996 La. AG LEXIS 107.

Parish treasurer is not obligated to pay specific court costs due to the clerk of court; the defendant pays these costs, and the sheriff is the appropriate officer to collect such costs in criminal cases. The clerk has an independent right of action to collect these costs if the sheriff fails to do so., Opinion 97-544, La. Atty. Gen. Op. No. 1997-544; 1998 La. AG LEXIS 72.

We conclude the city court is able to collect its costs from bond forfeitures before it is disbursed in accordance with the appropriate statutory provisions., Opinion # 98-414, La. Atty. Gen. Op. No. 1998-414; 1998 La. AG LEXIS 549.

Art. 890. Method of service of sentence of imprisonment; labor and confinement; workday release program.

A. A sentence of imprisonment in the state penitentiary shall be served in conformity with the applicable provisions of Title 15 of the Louisiana Revised Statutes of 1950 that govern the state penitentiary.

B. Except in misdemeanor cases, any other sentence of imprisonment subjects the defendant to confinement, and to labor unless otherwise specified.

C. In all misdemeanor cases in which a sentence of imprisonment is imposed and the sentencing court has ordered the defendant to report to the sheriff for participation in a court-approved workday release program during the term of imprisonment, the defendant shall be subjected to confinement and costs as provided for in R.S. 15:708. (Acts 1986, No. 704, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) There is no necessity for rules in this Code with respect to labor to be performed by prisoners in the state penitentiary. The matter is fully covered by general provisions governing prisons in R.S. 15:854-15:855.1; 15:870-15 :874, retained in the penitentiary administration part of Title 15 of the Revised Statutes.

(b) The second paragraph is in substantial conformity with former R.S. 15:529.5 and 15:571.1 in providing that other prison sentences are to include labor unless otherwise specified. It is more broadly stated, however, than the prior law; it is not limited to misdemeanor sentences, as was the labor authorization of former R.S. 15:529.5. It also embraces sentences to imprisonment in a municipal jail. In that respect the only relevant present statutory provision is R.S. 15:807, which authorizes the governing authority of a municipality to make arrangement for prisoners convicted of violation of municipal ordinances “to work on or be confined” on prison farms. Although city prisoners are frequently assigned work around the city jail, there was no statutory authorization for working such prisoners.

(c) The work authorization of former R.S. 15:571.1 contemplated mainly road and farm work, and was limited to able-bodied males, over eighteen and under fifty-five years of age. The limitation is not retained in this article, because there are certain tasks that can appropriately be performed by women prisoners and by males who are over fifty-five years of age. Abuse of the work authorization is not anticipated, but the sentencing judge will keep such matters in mind in determining whether to exempt prisoners from the otherwise applicable general work provision.

(d) The express requirement of confinement in the second paragraph is continued from former R.S. 15:571.1. It may not be necessary, but its continuance forecloses possible unofficial paroles or other laxness in the administration of local penal facilities.

Art. 890.1. Waiver of minimum mandatory sentences; procedure; exceptions.

A. Notwithstanding any other provision of law to the contrary, if a felony or misdemeanor offense specifies a sentence with a minimum term of confinement or a minimum fine, or that the sentence shall be served without benefit of parole, probation, or suspension of sentence, the court, upon conviction, in sentencing the offender shall impose the sentence as provided in the penalty provisions for that offense, unless one of the following occurs:

(1) The defendant pled guilty pursuant to a negotiated plea agreement with the prosecution and the court, which specifies that the sentence shall be served with benefit of parole, probation, or suspension of sentence or specifies a reduced fine or term of confinement.

(2) In cases resulting in trial, the prosecution, the defendant, and the court entered into a post-conviction agreement, which specifies that the sentence shall be served with benefit of parole, probation, or suspension of sentence or specifies a reduced fine or term of confinement.

B. If such agreements are entered into between the prosecution and the defendant, the court, at sentencing, shall not impose a lesser term of imprisonment, lesser fine, or lesser period of sentence served without benefit of parole, probation, or suspension of sentence than that expressly provided for under the terms of the plea or post-conviction agreement.

C. No plea or post-conviction agreement shall provide parole eligibility at a time earlier than that provided in R.S. 15:574.4.

D. Nothing in this Article shall apply to a crime of violence as defined in R.S. 14:2(B) or a sex offense as defined in R.S. 15:541.

E. At the time the sentence is imposed pursuant to this Article, the Uniform Commitment Sentencing Order shall specify that the sentence is imposed pursuant to the provisions of this Article. (Acts 2012, No. 160, § 1, eff. May 17, 2012.)

Art. 890.2. Fines for individual defendants.

A. When a defendant has been convicted of a felony, and upon a determination that a defendant has the ability and resources available to pay an additional fine and that such a fine would not unduly burden the defendant’s dependents, the court may impose as an additional fine or as a component of a fine the expected costs to the state of any imprisonment ordered by the court and prescribe the manner in which the fine shall be enforced and paid.

B. The additional fine or component of the fine may be imposed contingent upon the defendant’s ability to pay the fine while incarcerated from any future sources of income the defendant may receive while incarcerated.

C. The Department of Public Safety and Corrections may determine the amount due the state in cases where the defendant is confined in a penal or correctional institution under the supervision of the department and render statements thereof, and such sworn statements shall be considered prima facie evidence of the amount due. If the defendant is committed to the department and confined in a parish jail or institution as provided for in R.S. 15:824(B), the amount of the additional fine or component of the fine shall be equal to the amount paid by the department to the parish sheriff or governing authority of those parishes in which the governing authority operates the parish jail, for keeping and feeding the individual in the parish jail.

D. The amount of reimbursement under this Article shall not be in excess of the per capita cost of care for maintaining inmates in the state correctional facility in which the inmate is housed. The funds collected from the fines imposed pursuant to this Article shall be distributed to the entity that expended the funds. However, ten percent of the funds shall go to the Crime Victims’ Reparation Fund as provided in R.S. 46:1816. (Acts 1997, No. 751, § 1.)

Art. 891. Forfeiture of weapons.

A. For purposes of this Article, a firearm or other dangerous weapon either used in the commission of a felony offense or the use of which constitutes an element of a felony offense may be declared to be crime-related contraband which may be seized by a law enforcement officer in the course of an arrest or issuance of summons or may be seized by order of court pursuant to other provisions of law. The district attorney of the parish where the arrest or seizure occurred may petition the district court to forfeit to the seizing agency an item or thing seized, or may petition the court for seizure, upon a showing that the item or thing seized or to be seized constitutes crime-related contraband.

B. Forfeiture under this Article may be initiated within sixty days of receipt or publication of notice of seizure. The law enforcement agency effecting the seizure shall send notice to the registered owner if known and possessor of the item or thing by certified mail, return receipt requested, at the address provided to the law enforcement agency by any known or believed registered owner or possessor; and if returned unclaimed, notice shall be by an advertisement placed for publication by the seizing agency in the official journal of the parish of the place of seizure.

C. The notice provided for in Paragraph B must state or contain all of the following:

(1) A description of the item or thing to be forfeited.

(2) The name of the registered or believed owner, if any.

(3) A statement regarding the nature and circumstances surrounding the forfeiture.

(4) That the seizing law enforcement agency seeks to forfeit the described item or thing.

(5) That a claim to the item must be made within sixty days from date of receipt or publication of notice in order to interrupt or prevent the forfeiture.

D. The claimant of the item or thing to be forfeited must file a written affidavit with the court wherein the petition was filed within the time period provided for in Paragraph C of this Article. The affidavit shall allege or establish the owner’s or possessor’s lack of knowledge or lack of duty to know that the thing or item was used or intended for use in the commission of an offense. The claimant must also be legally entitled to the ownership or possession of the thing or item and must establish, to the satisfaction of the court, proof of ownership or dominion. If no legitimate claim is made within sixty days, the thing or item shall be declared crime-related contraband by the court and all rights, title, and interest to the thing or item seized shall be transferred to and vested with the seizing law enforcement agency making the seizure. Discretion as to the disposition of crime-related contraband which is a firearm or dangerous weapon shall rest with the court.

E. In addition to ordering the forfeiture of a firearm or dangerous weapon as crime-related contraband as otherwise provided in this Article or by any other provision of law, when a court sentences a defendant, it may order the forfeiture of any weapon used in connection with the offense or found in the possession or under the immediate control of the defendant at the time of the arrest. The court may provide for the destruction, sale, or other disposition of the weapons forfeited. (Acts 1994, 3rd Ex. Sess., No. 21, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is broad. The authorization in this article to order forfeiture of weapons found in defendant’s possession is in general conformity with the source provision, and the precise language was suggested by an analogous federal statute providing for the confiscation of firearms possessed by convicted felons, 18 U.S.C. § 3611.

(b) This article does not require the destruction of forfeited articles. The authorization to “provide for the destruction, sale, or other disposition” of the weapons ordered forfeited is in accord with 18 U.S.C. § 3611. It gives the court ample authority to individualize cases, and is in conformity with the 1964 general provisions of former R.S. 15:48.1, governing the disposition of seized property, which provisions are retained in the Code of Criminal Procedure Ancillaries in Title 15 of the Revised Statutes.
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CRIMINAL LAW & PROCEDURE

• Sentencing

•• Forfeitures

••• General Overview. — A trial court erred when it ordered the confiscation of defendants’ firearms because there was an ambiguity as to whether La. Rev. Stat. Ann. § 56:33 or La. Code Crim. Proc. Ann. art. 891 controlled defendants’ sentencing for taking illegal deer; thus, the ambiguity had to be resolved in favor of leniency toward defendants. State v. Davis, 448 So. 2d 645, 1984 La. LEXIS 8358 (Feb. 27, 1984).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — (1) General discussion of the disposal, transfer and storage of property seized or relinquished to a police department. (2) Amount of time that property such as money should be held by a police department (3) Law enforcement officers acquiesce in the carrying of off-duty weapons by law enforcement officers from different jurisdictions within the state., OPINION No. 82-123, La. Atty. Gen. Op. No. 1982-123; 1982 La. AG LEXIS 495.

Municipality may not declare that all unclaimed property held by a police department is city owned property subject to disposition by the municipality’s property management division., OPINION No. 83-221, La. Atty. Gen. Op. No. 1983-221; 1983 La. AG LEXIS 520.

Absent a specific statute, the laws regarding evidence generalize the amount of time property should be held. As a practical matter, and absence any law to the contrary, non-money evidence should be preserved until a defendant’s post-conviction prescriptive time has run or, if post-conviction proceedings have been initiated, until the proceedings are resolved. Opinion No. 06-0143. 2006 La. AG LEXIS 235.

Art. 892. Post-sentence statement by sheriff; accompanying documents.

A. The sheriff shall prepare a statement indicating the amount of time a defendant has spent in custody prior to conviction when such defendant is committed to the Department of Corrections, sentenced for a term of one year or more to any penal institution, or ordered committed to any mental institution or mental hospital. The sheriff shall retain a copy of the statement and submit the original to the officer in charge of the institution or department to which the defendant is sentenced.

B. (1) When a sheriff’s statement is required pursuant to Paragraph A of this Article, the clerk of court shall also prepare the following documents:

(a) A copy of the indictment under which the defendant was convicted.

(b) A copy of the sentence as recorded in the minutes of the court.

(c) A copy of the Uniform Sentencing Commitment Order in the format authorized by the Louisiana Supreme Court which shall include the name and address of the judge, the district attorney, and the defense attorney who participated in the sentencing trial.

(2) The clerk shall retain a copy of the statement and documents and send the original to the officer in charge of the department or penal institution to which the defendant has been sentenced, where they shall be preserved. The documents, or copies thereof, shall be made available to the governor, the pardon board, and the parole board.

C. All statements and documents required by this Article shall physically accompany any defendant when said defendant is transferred to a penal institution or a mental institution or mental hospital. Said documents and statements shall be tendered to the officer in charge of the institution at the time that the defendant is presented for admittance thereto.

D. Failure to comply with the provisions of this Article shall not affect the validity of a prosecution, conviction, or sentence. (Amended by Acts 1975, No. 731, § 1; Acts 1977, No. 608, § 1; Acts 1978, No. 179, § 1; Acts 1982, No. 543, § 1; Acts 1987, No. 98, § 1; Acts 2011, No. 186, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 186 substituted “pursuant to Paragraph A of this Article” for “as set forth above” in the introductory language of (B)(1); and rewrote (B)(1)(c), which formerly read: “The name and address of the judge and of the district attorney who participated in the trial.”

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Paragraph A of this article continues the requirement of the source provision that the district attorney shall prepare and file a post-sentence statement and is similarly limited to major convictions where the defendant has been sentenced to the state penitentiary or has been sentenced to a term of imprisonment of at least one year in another penal institution.

(b) The district attorney’s statement supplemented by documents attached by the clerk provide valuable information for use by prison officials, and by the parole and pardon boards.

(c) Because of the importance of the district attorney’s statement, it is to be authenticated by the signature of the trial judge, who may file his own separate statement.

(d) The concluding paragraph continues from the source provision a precaution that may be useful to forestall claims that noncompliance has invalidated an otherwise valid conviction and sentence.

CROSS REFERENCES

Louisiana Law. — Records of violations of municipal ordinances and of state statutes classified as a misdemeanor or felony, see La. R.S. 44:9.
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CRIMINAL LAW & PROCEDURE

• Sentencing

•• Alternatives

••• Probation

•••• General Overview. — Under La. Code Crim. Proc. Ann. art. 892, the trial court could not revoke defendant’s probation on the basis that he failed to report to his probation officer where the trial court did not impose this violation as a condition of probation. State v. Patterson, 628 So. 2d 107, 1993 La. App. LEXIS 3650 (Nov. 23, 1993).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — State legislature obligates sheriff to house Department of Corrections inmates where Department has not agreed to take custody; police jury has been preempted in this field., OPINION No. 83-67, La. Atty. Gen. Op. No. 1983-67; 1983 La. AG LEXIS 631.

Art. 892.1. Driver improvement programs.

A. Whenever, in a misdemeanor case, a person is convicted of violating any law of this state that regulates traffic or any parish or municipal ordinance that regulates traffic, or when a child is decreed by a court to be a traffic violator, regardless of any sentence imposed, the court imposing sentence may order the person or child to attend and participate in a driver education, training, or improvement program approved by the court or the violator may choose a program approved by the Department of Public Safety and Corrections, office of motor vehicles as provided and pursuant to the conditions in R.S. 32:402.2.

B. Notwithstanding the provision of any other law to the contrary, upon conviction for the first time only of a misdemeanor offense under Title 32 of the Louisiana Revised Statutes of 1950 that regulates traffic or of any similar parish or municipal ordinance that regulates traffic, the court may suspend the sentence for such offense and order the defendant to attend, at his cost, a driver education, training, or improvement program as provided for in Paragraph A of this Article.

C. Upon completion by the defendant of the driver program, the court may set the conviction aside and dismiss the prosecution.

D. All driver improvement courses under this Article shall include instruction on railroad and highway grade crossing safety.

E. The court in its discretion may defer sentencing and allow the defendant ninety days to present a certificate of course completion as evidence that, subsequent to the alleged act, the person has successfully completed a driver education, training, or improvement course as provided in Paragraph A of this Article when all of the following conditions are met:

(1) The person, except as provided in Paragraph G of this Article, enters a plea in person or in writing of nolo contendere or guilty and presents to the court an oral request or a written request, in person or by mail postmarked on or before the appearance date on the citation, to take a driving course.

(2) The court enters judgment on the defendant’s plea of nolo contendere or guilty at the time the plea is made, but defers the imposition of the whole or any part of the sentence for ninety days.

(3) The defendant has a valid driver’s license or permit.

(4) The defendant’s driving record as maintained by the Department of Public Safety and Corrections does not indicate successful completion of a driver’s education, training, or improvement course under this Article within the two years immediately preceding the date of the alleged offense.

(5) The defendant files an affidavit with the court stating that he is not in the process of taking a course under this Article and he has not completed a course under this Article that is not yet reflected on his driving record.

(6) The offense charged is for a misdemeanor offense under Title 32 of the Louisiana Revised Statutes of 1950, except when the offense involves speeding twenty-five miles per hour or more over the posted speed limit at the place where the alleged offense occurred.

F. A written request to take a driving course under Subparagraph E(1) of this Article is timely if it is postmarked on or before the appearance date on the citation.

G. A court shall not require a minor who is sixteen years of age or younger to enter a plea of nolo contendere or guilty under Subparagraph E(1) of this Article.

H. (1) When a person complies with Paragraph E of this Article and a certificate of course completion is accepted by the court, the court shall set the conviction aside and dismiss the charge, but the court may only dismiss one charge for completion of each course.

(2) When a charge is dismissed under this Paragraph, the charge shall not be part of the person’s driving record or used for any purpose; however, the court shall report that the person has successfully completed the driving course and the date of completion to the Department of Public Safety and Corrections for inclusion in his driving record. The report shall indicate that the course was taken under the provisions of this Article to determine eligibility to take a subsequent course under such provisions.

(3) No insurance company shall increase the premium or cancel an insured’s policy merely because of an offense dismissed under this Article or because the insured completed a driving course under this Article.

I. The court may require the person requesting a driving course to pay a fee set by the court at an amount that does not exceed ten dollars to cover the cost of administering this Article. Fees collected by a municipal court shall be deposited in the municipal treasury. Fees collected by other courts shall be deposited in the criminal court fund of the parish in which the court is located. If the person requesting a driving course does not take the course, he is not entitled to a refund of the court fee. In addition to the cost of the driving course, the person shall pay any fines and costs for the driving offense.

J. The authority vested in courts by this Article is in addition to any authority granted by other laws with respect to persons convicted of traffic violations and children decreed to be traffic violators. (Acts 1972, No. 224, § 1; Acts 1985, No. 150, § 1; Acts 1990, No. 834, § 1; Acts 1991, No. 485, §§ 1, 2; Acts 1993, No. 225, § 2, eff. July 1, 1993; Acts 1995, No. 1091, § 1; Acts 1996, 1st Ex. Sess., No. 93, § 1; Acts 1997, No. 1336, § 1, eff. Aug. 15, 1997.)

Editor’s Notes. — Acts 2011, No. 294, § 6, effective August 15, 2011, repealed R.S. 32:402.2 referenced in the section above.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A defendant convicted of a traffic violation which was set aside pursuant to C.Cr.P. arts. 892.1 and 894 may not have any subsequent misdemeanors set aside within a five year period pursuant to art. 894., OPINION No. 92-73, La. Atty. Gen. Op. No. 1992-73; 1992 La. AG LEXIS 143.

The provisions of C.Cr.P. 892.1, providing for the use of driver improvement programs in lieu of sentences for misdemeanor traffic offenses, do not apply to convictions of the misdemeanor provisions of R.S. 14:98. The legislature has specifically set out the penalties for violations of our DWI laws, of which these types of programs are a part., OPINION No. 96-70, La. Atty. Gen. Op. No. 1996-70; 1996 La. AG LEXIS 108.

We conclude that the provisions of Art. 892.1 apply to Title 11:142 of the Baton Rouge City Code, that the Department of Public Safety has an obligation to acknowledge and apply that Article to a Title 11:142 violation pursuant to an Order from a Judge in Baton Rouge City Court, and that if the Department does not comply, the proper action for the Clerk of Court would be to file a petition seeking a writ of mandamus ordering the Department to comply., Opinion 02-0236, La. Atty. Gen. Op. No. 2002-0236; 2002 La. AG LEXIS 355.

Art. 892.2. Notice of controlled dangerous substance conviction; licensing authority.

When a person is convicted of violating any felony provision of the Uniform Controlled Dangerous Substances Law, the court imposing sentence shall determine if the defendant possesses a license to practice a trade, occupation, or profession in this state and, if so, the court shall cause notice of the conviction to be forwarded to the appropriate licensing authority.

When a treaty is in effect between the United States and a foreign country providing for the transfer of a convicted offender who is a citizen or national of the foreign country to the foreign country or the transfer of a citizen of the United States convicted as an offender in the foreign country to the United States, the governor is authorized, subject to the terms of such treaty, to act on behalf of the state and to consent to the transfer of such convicted offenders under the provisions of Article IV, Section 5(A) of the Constitution of Louisiana. (Acts 1989, No. 81, § 1.)

Art. 892.3. Transfer of foreign nationals or citizens; treaty.

When a treaty is in effect between the United States and a foreign country providing for the transfer of a convicted offender who is a citizen or national of the foreign country to the foreign country or the transfer of a citizen of the United States convicted as an offender in the foreign country to the United States, the governor is authorized, subject to the terms of such treaty, to act on behalf of the state and to consent to the transfer of such convicted offenders under the provisions of Article IV, Section 5(A) of the Constitution of Louisiana. (Acts 1990, No. 514, §1, eff. July 18, 1990.)

CHAPTER 2. SUSPENDED SENTENCE AND PROBATION.

Art. 893. Suspension and deferral of sentence and probation in felony cases.

A. When it appears that the best interest of the public and of the defendant will be served, the court, after a first or second conviction of a noncapital felony, may suspend, in whole or in part, the imposition or execution of either or both sentences, where suspension is allowed under the law, and in either or both cases place the defendant on probation under the supervision of the division of probation and parole. The court shall not suspend the sentence of a conviction for a crime of violence as defined in R.S. 14:2(B)(1), (2), (3), (4), (5), (9), (10), (11), (12), (13), (14), (15), (16), (18), (20), (21), (22), (26), (27), or (28), or of a second conviction if the second conviction is for a violation of R.S. 14:73.5, 81.1, or 81.2. The period of probation shall be specified and shall not be less than one year nor more than five years. The suspended sentence shall be regarded as a sentence for the purpose of granting or denying a new trial or appeal. Supervised release as provided for by Chapter 3-E of Title 15 of the Louisiana Revised Statutes of 1950 shall not be considered probation and shall not be limited by the five-year period for probation provided for by the provisions of this Paragraph.

B. (1) (a) The court may suspend, in whole or in part, the imposition or execution of the sentence when the following conditions exist:

(i) The sentence is for a third conviction of any of the following:

(aa) A noncapital felony for which a defendant could have his sentence suspended under Paragraph A of this Article had the conviction been for a first or second offense.

(bb) A violation of the Uniform Controlled Dangerous Substances Law.

(cc) A third conviction of operating a vehicle while intoxicated in violation of R.S. 14:98.

(ii) It appears that suspending the sentence is in the best interest of the public and the defendant.

(iii) The district attorney consents to the suspension of the sentence.

(iv) The court orders the defendant to do any of the following:

(aa) Enter and complete a program provided by the drug division of the district court pursuant to R.S. 13:5301, et seq.

(bb) Enter and complete an established DWI court program, as agreed upon by the trial court and the district attorney.

(cc) Reside for a minimum period of one year in a facility which conforms to the Judicial Agency Referral Residential Facility Regulatory Act, R.S. 40:2852.

(b) When suspension is allowed under this Paragraph, the defendant shall be placed on probation under the supervision of the division of probation and parole. The period of probation shall be specified and shall not be less than two years nor more than five years. The suspended sentence shall be regarded as a sentence for the purpose of granting or denying a new trial or appeal.

(2) Notwithstanding any other provisions of law to the contrary, the sentencing alternatives available in Subparagraph (1) of this Paragraph, shall be made available to offenders convicted of a fourth offense violation of operating a vehicle while intoxicated pursuant to R.S. 14:98, only if the offender had not been offered such alternatives prior to his fourth conviction of operating a vehicle while intoxicated.

C. If the sentence consists of both a fine and imprisonment, the court may impose the fine and suspend the sentence or place the defendant on probation as to the imprisonment.

D. Except as otherwise provided by law, the court shall not suspend a felony sentence after the defendant has begun to serve the sentence.

E. (1) (a) When it appears that the best interest of the public and of the defendant will be served, the court may defer, in whole or in part, the imposition of a sentence after conviction of a first offense noncapital felony under the conditions set forth in this Paragraph. When a conviction is entered under this Paragraph, the court may defer the imposition of sentence and place the defendant on probation under the supervision of the division of probation and parole.

(b) The court shall not defer a sentence under this provision for an offense or an attempted offense which is defined or enumerated as a crime of violence under R.S. 14:2(B) or a sex offense as defined by R.S. 15:541(14.1), involving a child under the age of seventeen years or for a violation of the Uniform Controlled Dangerous Substances Law punishable by a term of imprisonment of more than five years or for a violation of R.S. 40:966(A), 967(A), 968(A), 969(A), or 970(A).

(2) Upon motion of the defendant, if the court finds at the conclusion of the probationary period that the probation of the defendant has been satisfactory, the court may set the conviction aside and dismiss the prosecution. The dismissal of the prosecution shall have the same effect as acquittal, except that the conviction may be considered as a first offense and provide the basis for subsequent prosecution of the party as a multiple offender, and further shall be considered as a first offense for purposes of any other law or laws relating to cumulation of offenses. Dismissal under this Paragraph shall occur only once with respect to any person.

(3) (a) When a case is accepted into a drug court division probation program pursuant to the provisions of R.S. 13:5304 and at the conclusion of the probationary period the court finds that the defendant has successfully completed all conditions of probation, the court with the concurrence of the district attorney may set aside the conviction and dismiss prosecution, whether the defendant’s sentence was suspended under Paragraph A of this Article or deferred under Subparagraph (1) of this Paragraph. The dismissal of prosecution shall have the same effect as an acquittal, except that the conviction may be considered as a first offense and provide the basis for subsequent prosecution of the party as a multiple offender, and shall be considered as a first offense for purposes of any other law or laws relating to cumulation of offenses.

(b) The court may extend the provisions of this Paragraph to any person who has previously successfully completed a drug court program and satisfactorily completed all other conditions of probation.

(c) Dismissal under this Paragraph shall have the same effect as an acquittal for purposes of expungement under the provisions of R.S. 44:9 and may occur only once with respect to any person.

(4) When a defendant, who has been committed to the custody of the Department of Public Safety and Corrections to serve a sentence in the intensive incarceration program pursuant to the provisions of Code of Criminal Procedure Article 895(B)(3), has successfully completed the intensive incarceration program as well as successfully completed all other conditions of parole or probation, and if the defendant is otherwise eligible, the court with the concurrence of the district attorney may set aside the conviction and dismiss prosecution, whether the defendant’s sentence was suspended under Paragraph A of this Article or deferred under Subparagraph (1) of this Paragraph. The dismissal of prosecution shall have the same effect as an acquittal, except that the conviction may be considered as a first offense and provide the basis for subsequent prosecution of the party as a multiple offender, and shall be considered as a first offense for purposes of any other law or laws relating to cumulation of offenses. Dismissal under this Subparagraph shall have the same effect as an acquittal for purposes of expungement under the provisions of R.S. 44:9 and may occur only once with respect to any person.

F. Nothing contained herein shall be construed as being a basis for destruction of records of the arrest and prosecution of any person convicted of a felony. (Amended by Acts 1994, 3rd Ex. Sess., No. 100, § 1; Acts 1994, 3rd Ex. Sess., No. 123, § 1; Acts 1995, No. 990, § 1; Acts 1995, No. 1251, § 4; Acts 1996, 1st Ex. Sess., No. 5, § 1, eff. Apr. 23, 1996; Acts 1997, No. 696, § 1, eff. Aug. 15, 1997; Acts 2001, No. 403, § 5, eff. June 15, 2001; Acts 2001, No. 1206, § 3, eff. Aug. 15, 2001; Acts 2006, No. 242, § 2, eff. Aug. 15, 2006; Acts 2006, No. 581, § 1, eff. Aug. 15, 2006; Acts 2008, No. 104, § 1, eff. Aug. 15, 2008; Acts 2009, No. 168, § 1, eff. Aug. 15, 2009; Acts 2010, No. 801, § 2, eff. June 30, 2010.)

Editor’s Notes. — Acts 2008, No. 104, § 2, provides that the provisions of the Act are remedial and shall apply retroactively.

Acts 2006, No. 45, § 1, provides for retroactive application of certain penalty provisions, or related matters, as applied to defendants who were convicted or who were sentenced prior to June 15, 2001.

2010 Amendments. — The 2010 amendment by No. 801 rewrote (B).

LSLI 2009 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Chapter 3-E” for “Chapter 3-D” in the last sentence of (A).

2009 Amendments. — The 2009 amendment by No. 168 added (E)(4).

2008 Amendments. — Acts 2008, No. 104, § 1, effective August 15, 2008, added (E)(3).

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute merged Acts 2006, No. 581, § 1 with Acts 2006, No. 242, § 2, substituted “R.S. 14:2(B)(1), (2), (3), (4), (5), (9), (10), (11), (12), (13), (14), (15), (16), (18), (20), (21), (22), (26), (27) or (28)” for “R.S. 14:2(13)(a), (b), (c), (d), (e), (i), (j), (k), (l), (m), (n), (o), (p), (q), (r), (t), (v), (w), (x), (bb), (cc), or (dd)” in (A), as amended by Acts 2006, Nos. 242 and 581, § 1. In addition the LSLI, substituted “R.S. 14:2(B)” for “R.S. 14:2(13)” in (E)(1)(b); in (B), substituted “Paragraph” for “Subsection” twice and substituted “Article” for “Section” and made a stylistic correction at the end of (A).

2006 Amendments. — Acts 2006, No. 242, § 2, effective August 15, 2006, in (A), substituted “violation of R.S. 14:73.5, 81.1, or 81.2” for “violation of R.S. 14:73.5, R.S. 14:81.1, or R.S. 14:81.2” and added the last sentence.

Acts 2006, No. 581, § 1, effective August 15, 2006, inserted (B) and redesignated the remaining subsections accordingly.

2001 Amendments. — Acts 2001, No. 403, § 5, effective June 15, 2001, in (A), substituted “14:81.2” for “14:81.2,” and deleted “or for a violation of the Uniform Controlled Dangerous Substances Law punishable by a term of imprisonment for more than five years.”

Acts 2001, No. 1206, § 3, effective August 15, 2001, in (D)(1)(b), substituted “R.S. 15:541(14.1)” for “R.S. 15:542(E).”

Quoted Statutory Material. — Acts 2006, No. 242, § 3, provides that “If any provision of this Act or the application thereof is held invalid, such invalidity shall not affect other provisions or applications of this Act which can by given effect without the invalid provisions or applications, and to this end the provisions of this Act are hereby declared severable.”

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Under this article and its source provision the sentencing judge is authorized to suspend either the imposition or execution of sentence when placing the defendant on probation. The 1960 authorization for suspension of the imposition of sentence followed A.L.I. Model Penal Code,§7.01 (Tent. Draft No. 4, 1955), which permitted the sentencing judge to place a defendant on probation without immediately fixing the term to be served if the probation was violated. Accord: 18 U.S.C.§3651. Thus, the court is enabled to consider the probation record in determining a subsequent imposition of the sentence. An alternative is afforded by the court’s authority to impose a sentence and suspend its execution. Often a definite statement of the term facing the defendant on probation, if he fails to satisfy his probation, will be desirable as an added incentive for compliance.

(b) Act 360 of 1960 might have been construed as authorizing the court to suspend a felony sentence without probation. A primary function of suspended sentence is lost if it is not safeguarded by the conditions and supervision which probation entails. This article is more specific and clearly makes probation mandatory. Of course, the extent of the conditions and supervision imposed will vary with the needs of the particular case.

(c) The concluding provision is retained from the 1942 and 1960 probation laws, which also prohibited the court from suspending the sentence after the defendant has begun to serve it. In retaining this prohibition against belated probation, the 1960 drafting committee stated, “Although there is nothing ‘conceptually’ wrong with allowing the judge to grant a suspended sentence or probation after a person has begun to serve his sentence, the facts that, parole is available after one-third . . . of the sentence is served, and that the trial judge should not be harassed by continuous probation petitions has prompted the prohibition.” Report of the Parolee Rehabilitation Committee, January 4, 1960, p. 51.

(d) The concluding sentence of the first paragraph, treating the suspended sentence as a sentence for the purpose of granting or denying a new trial or appeal, is taken from former R.S. 15:534 (last paragraph), as enacted by Act No. 360 of 1960. The provision is necessary to remove doubt as to whether a sentence imposed but suspended constitutes a sentence within the general definition of Art. 871, which defines a sentence as “the penalty imposed by the court . . .” (Emphasis added.) For purposes of determining the time for the filing and disposition of a motion for a new trial, the suspended sentence should be treated in the same way as any other sentence.

CROSS REFERENCES

Louisiana Law. — Fees in criminal cases; exceptions, see La. R.S. 13:847.

Definitions, see La. R.S. 13:5303.

The drug division probation program, see La. R.S. 13:5304.

Felony carnal knowledge of a juvenile, see La. R.S. 14:80.

Duty to provide information; processing fees; Louisiana Bureau of Criminal Identification and Information, see La. R.S. 15:587.

Skimming of gaming proceeds, see La. R.S. 27:262.

Statewide permits for concealed handguns; application procedures; definitions, see La. R.S. 40:1379.3.

License; manufacturer, dealer-distributor, user, blaster, or handler of explosives, see La. R.S. 40:1472.3.

Application for a firm license; requirements to maintain, see La. R.S. 40:1664.6.

Records of violations of municipal ordinances and of state statutes classified as a misdemeanor or felony, see La. R.S. 44:9.

Skimming of lottery proceeds, see La. R.S. 47:9073.

Motion to reconsider sentence, see La. C.Cr.P. Art. 881.1.
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CIVIL PROCEDURE

• Judgments

•• Relief From Judgment

••• Motions to Alter & Amend. — In a criminal appeal, where the court noted that the commitment reflected that defendant entered an Alford plea but the transcript reflected that he entered a plea of nolo contendere and the trial judge accepted the plea pursuant to La. Code Crim. Proc. Ann. art. 893, the case was remanded for the trial court to correct the commitment to conform to the transcript. State v. Fortier, 862 So. 2d 170, 2003 La. App. LEXIS 3280 (Nov. 25, 2003).

CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Criminal Process

•••• Right to Confrontation. — Where principal witness had charges of distribution of cocaine reduced to one count of simple possession, and received probation, the trial court erred in precluding defense counsel from delving into the details of witness’s prior cocaine conviction to expose for the jury’s consideration the sources of possible bias or partiality of the witness. State v. Williams, 844 So. 2d 832, 2003 La. LEXIS 1091 (Apr. 9, 2003).

CONTRACTS LAW

• Defenses

•• Public Policy Violations. — Trial court did not err in denying defendant’s motion to enforce a plea agreement, in which defendant pled guilty to aggravated battery, a violation of La. Rev. Stat. § 14:34, in exchange for a sentence recommendation under La. Code Crim. Proc. Ann. art. 893, which allowed for a suspended or deferred sentence except for convictions for a crime of violence, because La. Rev. Stat. Ann. § 14:2(13)(e) listed aggravated battery as a crime of violence; therefore, the plea agreement, which had an unlawful cause pursuant to La. Civ. Code Ann. art. 1968, could not exist under La. Civ. Code Ann. art. 1966 and was an absolute nullity under La. Civ. Code Ann. art. 2030. State v. Byrnside, 795 So. 2d 435, 2001 La. App. LEXIS 1882 (Aug. 22, 2001).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — In sentencing defendant for distribution of heroin, the trial court erred in imposing a life sentence mandated by La. Rev. Stat. Ann. § 40:966(B), because it was required to consider, in accordance with the procedures and guidelines in La. Code Crim. Proc. Ann. art. 894.1, the option of suspension with probation that was available under La. Code Crim. Proc. Ann. art. 893 at the time the offense was committed. State v. Hopkins, 367 So. 2d 346, 1979 La. LEXIS 7294 (Jan. 29, 1979).

••• Possession

•••• General Overview. — Trial court did not err when it did not apply the sentencing amendments to La. Code Crim. Proc. Ann. art. 893, contained in 2001 La. Acts 403, § 6, to defendant’s sentence under La. Rev. Stat. Ann. § 40:966(A) where the clear reading of the act itself provided that it would only have prospective effect. State v. Day, 838 So. 2d 74, 2003 La. App. LEXIS 216 (Feb. 5, 2003).

Defendant who was a second time felony offender was not entitled to a suspension of his sentence for the offense of possession of heroin based on his enrollment in a drug rehabilitation program. State v. Reed, 437 So. 2d 353, 1983 La. App. LEXIS 9166 (Sept. 1, 1983).

•• Crimes Against Persons

••• Robbery

•••• General Overview. — Where defendant was only subject to three years imprisonment after a conviction for attempted simple robbery, the sentence was not excessive where it did not exceed the maximum sentence of three and one-half years despite the fact that there was an added term of probation. State v. Dixon, 839 So. 2d 1141, 2003 La. App. LEXIS 595 (Mar. 5, 2003).

•• Inchoate Crimes

••• Attempt

•••• General Overview. — Where a defendant was found guilty of attempted manslaughter, a crime of violence as defined in La. Rev. Stat. Ann. § 14:2(13)(d), suspension of sentence was prohibited by La. Code Crim. Proc. Ann. art. 893(A); thus, a trial court was required to impose a term of imprisonment. State v. Moore, 827 So. 2d 647, 2002 La. App. LEXIS 2990 (Oct. 2, 2002).

•• Property Crimes

••• Burglary & Criminal Trespass

•••• General Overview. — Aggravated burglary is defined as a crime of violence under La. Rev. Stat. Ann. § 14:2(13)(v); therefore, the trial court improperly suspended 5 years of defendant’s 20 year sentence. State v. Cox, 829 So. 2d 521, 2002 La. App. LEXIS 2849 (Sept. 30, 2002).

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — Trial judge did not have the authority to suspend the sentence of a defendant convicted of operating a vehicle while intoxicated, fourth offense. State v. Delcambre, 479 So. 2d 658, 1985 La. App. LEXIS 10407 (Dec. 11, 1985).

• Preliminary Proceedings

•• Entry of Pleas

••• General Overview. — In a criminal appeal, where the court noted that the commitment reflected that defendant entered an Alford plea but the transcript reflected that he entered a plea of nolo contendere and the trial judge accepted the plea pursuant to La. Code Crim. Proc. Ann. art. 893, the case was remanded for the trial court to correct the commitment to conform to the transcript. State v. Fortier, 862 So. 2d 170, 2003 La. App. LEXIS 3280 (Nov. 25, 2003).

• Pretrial Motions & Procedures

•• Dismissal. — Because the trial court did not defer sentencing of the individual, his conviction could not have been dismissed under La. Code Crim. Proc. Ann. art. 893(D); consequently, the provisions of La. Rev. Stat. Ann. § 44:9(E)(1)(b) allowing expungement of the record of such a conviction did not apply to the individual. State v. Oliver, 874 So. 2d 365, 2004 La. App. LEXIS 1187 (May 12, 2004).

• Guilty Pleas

•• Enforcement of Plea Agreements. — Trial court did not err in denying defendant’s motion to enforce a plea agreement, in which defendant pled guilty to aggravated battery, a violation of La. Rev. Stat. § 14:34, in exchange for a sentence recommendation under La. Code Crim. Proc. Ann. art. 893, which allowed for a suspended or deferred sentence except for convictions for a crime of violence, because La. Rev. Stat. Ann. § 14:2(13)(e) listed aggravated battery as a crime of violence; therefore, the plea agreement, which had an unlawful cause pursuant to La. Civ. Code Ann. art. 1968, could not exist under La. Civ. Code Ann. art. 1966 and was an absolute nullity under La. Civ. Code Ann. art. 2030. State v. Byrnside, 795 So. 2d 435, 2001 La. App. LEXIS 1882 (Aug. 22, 2001).

• Sentencing

•• Alternatives. — Although defendant indicated that he understood and accepted the terms of the plea as required by La. Code Crim. Crim. Proc. Ann. art. 893, the trial judge erred in ordering restitution in full amount of victim’s loss where such was in violation of agreement to pay for amount of diminished value and remand was required. State v. Lewis, 800 So. 2d 1032, 2001 La. App. LEXIS 2401 (Oct. 30, 2001).

••• General Overview. — Where an offense was defendant’s first felony conviction, he was entitled to consideration for a suspended sentence or probation, pursuant to La. Code Crim. Proc. Ann. art. 893. State v. Coleman, 469 So. 2d 1069, 1985 La. App. LEXIS 8617 (May 8, 1985).

••• Probation

•••• General Overview. — Where defendant was only subject to three years imprisonment after a conviction for attempted simple robbery, the sentence was not excessive where it did not exceed the maximum sentence of three and one-half years despite the fact that there was an added term of probation. State v. Dixon, 839 So. 2d 1141, 2003 La. App. LEXIS 595 (Mar. 5, 2003).

Court rejected a candidate’s argument for reversal of the trial court’s decision that the candidate, who had previously pleaded guilty to a felony, did not qualify for public office under La. Const. art. I, § 10; the court found that (1) the criminal court judge could not have validly set aside the candidate’s conviction under La. Code Crim. Proc. Ann. art. 893(D), given that the statute did not apply to the candidate where the sentence was actually imposed and served and (2) the candidate’s application for post-conviction relief under La. Code Crim. Proc. Ann. art. 924(1) was not proper, given that the candidate was not “in custody” at the time it was filed; the candidate was not entitled to rely on the application to escape the constitutional prohibition of the candidacy. Turner v. James, 840 So. 2d 662, 2003 La. App. LEXIS 482 (Feb. 27, 2003), writ denied by La. 2003-0618, 839 So. 2d 20, 2003 La. LEXIS 622 (La. Mar. 3, 2003).

Denial of probation or suspension of sentence for the full 15-year sentence imposed was proper because the defendant was a third-felony offender under the provisions of La. Code Crim. Proc. Ann. art. 893. State v. Rutland, 829 So. 2d 603, 2002 La. App. LEXIS 2971 (Oct. 2, 2002).

Defendant’s sentence with respect to his conviction for committing simple criminal damage in violation of La. Rev. Stat. Ann. § 14:56 was vacated when the trial court improperly placed defendant on probation for ten years, an amount which exceeded the five-year minimum probationary period under La. Code Crim. Proc. Ann. art. 893(A). State v. Durapau, 800 So. 2d 1052, 2001 La. App. LEXIS 2405 (Oct. 30, 2001).

La. Code Crim. Proc. Ann. art. 893 did not guarantee that a sentence would be suspended or probated. State v. LaGrange, 750 So. 2d 1006, 1999 La. App. LEXIS 2928 (Oct. 26, 1999).

Under La. Code Crim. Proc. Ann. art. 893, a third-felony offender is not eligible for probation or suspension of sentence. State v. Lewis, 711 So. 2d 383, 1998 La. App. LEXIS 739 (Apr. 8, 1998).

While the defendant pled guilty to possession with intent to distribute cocaine, the penalty for which was five to thirty years at hard labor, probation was only prohibited under La. Code Crim. Proc. Ann. art. 893 in the case of a second conviction; because the defendant was a first time felon, probation was permissible. State v. Coleman, 665 So. 2d 1280, 1995 La. App. LEXIS 3302 (Dec. 14, 1995).

Suspended sentence of five years at hard labor, which placed defendant on five years’ active probation with the special condition that she serve 18 months in prison without good time, parole, or suspension of sentence, was vacated for errors patent; it exposed defendant to a sentence of six and one-half years of imprisonment in excess of the five-year maximum for negligent homicide under La. Rev. Stat. Ann. § 14:32, exceeded the probationary period permitted by La. Code Crim. Proc. Ann. art. 893(A), and denied good time and parole eligibility. State v. Brown, 645 So. 2d 1282, 1994 La. App. LEXIS 3059 (Nov. 17, 1994).

Defendant was improperly sentenced as a second offender where the predicate offense was committed after the offense for which he was sentenced; defendant was eligible for probation because La. Code Crim. Proc. Ann. art. 894.1(B) overrode the requirements of La. Code Crim. Proc. Ann. art. 893. State v. Smith, 635 So. 2d 509, 1994 La. App. LEXIS 970 (Apr. 6, 1994).

Defendant’s failure to object at the time she withdrew her guilty pleas precluded consideration of whether the defendant was entitled to probation, but defendant would not have been eligible as a multiple offender in accordance with La. Code Crim. Proc. Ann. art. 893(B). State v. Thompson, 631 So. 2d 474, 1994 La. App. LEXIS 23 (Jan. 13, 1994).

Defendant’s sentence of six years at hard labor for possession of cocaine was suspended and he was placed on six years probation instead; however, on appeal the length of his probation was reduced to five years because under La. Code Crim. Proc. Ann. art. 893 the maximum probationary period was five years. State v. Donaghey, 618 So. 2d 434, 1993 La. App. LEXIS 1668 (Apr. 27, 1993).

Suspension of sentence under La. Code Crim. Proc. Ann. art. 893 necessitates the imposition of probation. State v. Akins, 594 So. 2d 10, 1991 La. App. LEXIS 3782 (Dec. 18, 1991).

Judgment suspending defendant’s driver’s license for an indeterminate period of time was remanded for resentencing because the condition of probation could not extend beyond the probationary term of five years under La. Code Crim. Proc. Ann. art. 893. State v. Johnson, 580 So. 2d 998, 1991 La. App. LEXIS 1387 (May 22, 1991).

Defendant’s sentence after being convicted of theft of more than $ 500 was improper where the sum of the confinement and probation was more than the five years permitted by the statute. State v. Sartain, 571 So. 2d 192, 1990 La. App. LEXIS 2765 (Nov. 29, 1990).

Because suspension of sentence and probation were available only for first and second felony offenders under La. Code Crim. Proc. Ann. art. 893, defendant, who had committed several felonies, was not eligible for either. State v. Watson, 535 So. 2d 1329, 1988 La. App. LEXIS 2672 (Dec. 14, 1988).

Defendant was not entitled to probation under La. Code Crim. Proc. Ann. art. 893(A) since he was sentenced before its amendment permitting convicted defendants with a prior criminal history to be sentenced to probation. State v. Landry, 524 So. 2d 1261, 1988 La. App. LEXIS 758 (Mar. 2, 1988).

The court erred when it placed defendant convicted of unauthorized entry of an inhabited dwelling on active probation for a term of six years and amended the sentence and imposed a five-year active probation. State v. Scott, 511 So. 2d 828, 1987 La. App. LEXIS 9944 (July 27, 1987).

Trial court properly declined to suspend defendant’s sentence or to place defendant on probation, where defendant pled guilty to possession with intent to distribute cocaine, and where the trial judge, relying on the presentence report, believed that defendant was still involved in dealing drugs. State v. Hammond, 506 So. 2d 1380, 1987 La. App. LEXIS 9522 (May 13, 1987).

Because defendant was sentenced as a third felony offender, he was ineligible for parole, probation, or a suspended sentence; as such, it was correct for the trial judge to impose such prohibitions in the sentence. State v. Bell, 471 So. 2d 1190, 1985 La. App. LEXIS 9007 (June 26, 1985), writ of certiorari denied by 477 So. 2d 97, 1985 La. LEXIS 9717 (La. 1985).

Where an offense was defendant’s first felony conviction, he was entitled to consideration for a suspended sentence or probation, pursuant to La. Code Crim. Proc. Ann. art. 893. State v. Coleman, 469 So. 2d 1069, 1985 La. App. LEXIS 8617 (May 8, 1985).

Considering defendant’s decades old conviction for burglary in sentencing did not deprive him of an alleged right to a suspended sentence or to probation because, although the sentencing judge had the option of suspending a first-time felony offender’s sentence or of placing him on probation, a suspended sentence or probation was not required in the case of a first-time felony offender. State v. McKethan, 459 So. 2d 72, 1984 La. App. LEXIS 9875 (Oct. 31, 1984).

In the conviction of defendant for possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967(C)(2) and La. Code Crim. Proc. Ann. art. 893(A), (B) did not prohibit the trial court’s imposition of probation and suspension of sentence upon defendant where defendant had admitted a prior conviction for possession of heroin. State v. Cole, 447 So. 2d 1268, 1984 La. App. LEXIS 8584 (Mar. 26, 1984), writ of certiorari denied by 449 So. 2d 1348, 1984 La. LEXIS 8907 (La. 1984).

Probation, conditioned upon treatment for an addiction, was a permissible alternative provided for under La. Code Crim. Proc. Ann. art. 893(B) that was within the discretion of the trial judge; denial of defendant’s request was not an abuse of that discretion, even though defendant showed an interest in treatment. State v. Jones, 441 So. 2d 423, 1983 La. App. LEXIS 9620 (Nov. 10, 1983), writ of certiorari denied by 443 So. 2d 1122, 1984 La. LEXIS 7962 (La. 1984).

••• Substance Abuse Programs. — Legislature intended for the drug court statute, La. Rev. Stat. Ann. § 13:5301, et. seq, to override the penalty provisions of the underlying offense statute. State v. Taylor, 743 So. 2d 723, 1999 La. App. LEXIS 2042 (June 18, 1999), reversed by La. 99-2935, 769 So. 2d 535, 2000 La. LEXIS 2740 (La. Oct. 17, 2000).

Defendant who was a second time felony offender was not entitled to a suspension of his sentence for the offense of possession of heroin based on his enrollment in a drug rehabilitation program. State v. Reed, 437 So. 2d 353, 1983 La. App. LEXIS 9166 (Sept. 1, 1983).

•• Appeals

••• General Overview. — Because probation was required by operation of law as part of a plea agreement which suspends a portion of the sentence, the term of supervised probation imposed in defendant’s case was not in violation of the plea agreement and defendant received no more actual incarceration than the amount to which defendant agreed; thus, the sentence imposed was within the agreed sentencing range, was understood by defendant, and could not be appealed as excessive. State v. Honeycutt, 823 So. 2d 1089, 2002 La. App. LEXIS 2591 (Aug. 14, 2002), writ of certiorari denied by La. 2002-2635, 852 So. 2d 1020, 2003 La. LEXIS 2374 (La. Sept. 5, 2003).

Suspension of sentence was not possible for a defendant found guilty of attempted second degree murder and for a defendant found guilty of the lesser included offense of aggravated battery on remand from the appeals court given both defendants had prior felony records. State v. McCue, 484 So. 2d 889, 1986 La. App. LEXIS 6190 (Feb. 25, 1986).

•• Consecutive Sentences. — Trial court properly entered consecutive sentences after defendant’s conviction for Medicaid fraud where sentencing was within the trial court’s discretion. State v. Rollins, 749 So. 2d 890, 1999 La. App. LEXIS 3626 (Dec. 22, 1999), writ denied by La. 2000-0549, 768 So. 2d 1278, 2000 La. LEXIS 2686 (La. Sept. 15, 2000).

•• Corrections, Modifications & Reductions

••• General Overview. — The court erred when it placed defendant convicted of unauthorized entry of an inhabited dwelling on active probation for a term of six years and amended the sentence and imposed a five-year active probation. State v. Scott, 511 So. 2d 828, 1987 La. App. LEXIS 9944 (July 27, 1987).

••• Illegal Sentences. — Aggravated burglary is defined as a crime of violence under La. Rev. Stat. Ann. § 14:2(13)(v); therefore, the trial court improperly suspended 5 years of defendant’s 20 year sentence. State v. Cox, 829 So. 2d 521, 2002 La. App. LEXIS 2849 (Sept. 30, 2002).

Where defendant was given the maximum statutory sentence allowed for possession of cocaine, and subjected to added jail time as a condition of probation, the sentence was illegal, as he was exposed to greater punishment than that allowed by the statute he violated, La. Rev. Stat. Ann. § 40:967(C); moreover, defendant was sentenced to a probationary period in excess of the five-year period allowed under La. Code Crim. Proc. Ann. art. 893(A) when considering the period of confinement imposed as a condition of probation together with the period of probation. State v. Alexander, 687 So. 2d 527, 1996 La. App. LEXIS 3064 (Dec. 26, 1996).

Suspended sentence where defendant pled guilty to possession of cocaine less than six months after pleading guilty to simple robbery, was vacated as illegal under La. Code Crim. Proc. Ann. art. 893(A) and (B), but was remanded to determine if the plea should be vacated for breach of a plea bargain. State v. Bagneris, 633 So. 2d 835, 1994 La. App. LEXIS 417 (Feb. 25, 1994).

Defendant’s failure to object at the time she withdrew her guilty pleas precluded consideration of whether the defendant was entitled to probation, but defendant would not have been eligible as a multiple offender in accordance with La. Code Crim. Proc. Ann. art. 893(B). State v. Thompson, 631 So. 2d 474, 1994 La. App. LEXIS 23 (Jan. 13, 1994).

Defendant’s sentence for purse snatching that included unsupervised probation for one year was illegal because La. Code Crim. Proc. Ann. art. 893(A) required that in non-capital felony cases probation must be under the supervision of division of probation. State v. Solomon, 549 So. 2d 938, 1989 La. App. LEXIS 1701 (Oct. 4, 1989).

A trial court that vacated defendant’s suspended sentence after learning of a prior felony conviction needed not follow habitual offender sentencing procedures set forth in La. Rev. Stat. Ann. § 15:529.1(D), as the trial court was merely correcting an illegal sentence, not sentencing defendant as a repeat offender; a suspended sentence would be allowed only for a first time offender under La. Code Crim. Proc. Ann. art. 893. State v. Aucoin, 495 So. 2d 397, 1986 La. App. LEXIS 7817 (Oct. 8, 1986).

••• Time Limitations. — Because the maximum probationary term authorized by La. Code Crim. Proc. Ann. art. 893 was five years, the suspension of defendant’s driving privileges for more than five years was violative of art. 893 and was excessive. State v. Jenkins, 527 So. 2d 356, 1988 La. App. LEXIS 1236 (May 16, 1988).

•• Guidelines

••• General Overview. — Where defendant’s criminal history index classification fell within the discretionary sanction zone, the trial court should have considered probation during sentencing, as it was permitted by the sentencing guidelines, and the court should not have relied upon La. Code Crim. Proc. Ann. art. 893(A). State v. Duplechin, 631 So. 2d 669, 1994 La. App. LEXIS 210 (Feb. 2, 1994).

Per La. Code Crim. Proc. Ann. art. 894.1(B), a court may impose a sentence, including incarceration or other significant sanctions, that is appropriate under the sentencing guidelines, notwithstanding any limitation on probation or suspension of sentence under the provisions of La. Code Crim. Proc. Ann. art. 893. State v. Duplechin, 631 So. 2d 669, 1994 La. App. LEXIS 210 (Feb. 2, 1994).

In sentencing defendant for distribution of heroin, the trial court erred in imposing a life sentence mandated by La. Rev. Stat. Ann. § 40:966(B), because it was required to consider, in accordance with the procedures and guidelines in La. Code Crim. Proc. Ann. art. 894.1, the option of suspension with probation that was available under La. Code Crim. Proc. Ann. art. 893 at the time the offense was committed. State v. Hopkins, 367 So. 2d 346, 1979 La. LEXIS 7294 (Jan. 29, 1979).

••• Adjustments & Enhancements

•••• Criminal History

••••• General Overview. — Trial court erred in enhancing defendant’s sentence under La. Code Crim. Proc. Ann. art. 893.1 where defendant had a prior felony conviction, making him ineligible for a suspended sentence under article 893. State v. Williams, 475 So. 2d 392, 1985 La. App. LEXIS 9305 (June 25, 1985).

••••• Prior Felonies. — Denial of probation or suspension of sentence for the full 15-year sentence imposed was proper because the defendant was a third-felony offender under the provisions of La. Code Crim. Proc. Ann. art. 893. State v. Rutland, 829 So. 2d 603, 2002 La. App. LEXIS 2971 (Oct. 2, 2002).

The automatic pardon provision of La. Const. art. 4, § 5(E)(1) does not preclude consideration of a first felony conviction in adjudicating a person as a habitual offender nor does it in and of itself alter the prohibition against certain sentence suspensions under La. Code Crim. Proc. Ann. art. 893(A). State v. Derouin, 778 So. 2d 1186, 2001 La. App. LEXIS 85 (Jan. 31, 2001).

Trial court did not err in granting a State’s motion to reconsider defendant’s suspended sentence and in resentencing defendant pursuant to the provisions of La. Code Crim. Proc. Ann. art. 893(A) where defendant pled guilty to possession of marijuana with intent to distribute because a prior felony conviction prohibited suspension of defendant’s sentence even though she had received an automatic pardon pursuant to La. Const. art. IV, § 5(E)(1) and La. Rev. Stat. Ann. § 15:572(B), and the automatic, first offender pardon established by La. Const. art. 4, § 5(E)(1) was not equivalent to a full executive pardon. State v. Derouin, 778 So. 2d 1186, 2001 La. App. LEXIS 85 (Jan. 31, 2001).

Defendant was improperly sentenced as a second offender where the predicate offense was committed after the offense for which he was sentenced; defendant was eligible for probation because La. Code Crim. Proc. Ann. art. 894.1(B) overrode the requirements of La. Code Crim. Proc. Ann. art. 893. State v. Smith, 635 So. 2d 509, 1994 La. App. LEXIS 970 (Apr. 6, 1994).

Defendant was not entitled to probation under La. Code Crim. Proc. Ann. art. 893(A) since he was sentenced before its amendment permitting convicted defendants with a prior criminal history to be sentenced to probation. State v. Landry, 524 So. 2d 1261, 1988 La. App. LEXIS 758 (Mar. 2, 1988).

In the prosecution of defendant for aggravated battery, the trial court committed reversible error in sentencing defendant under the enhancement provisions of La. Code Crim. Proc. Ann. art. 893.1, where defendant had two prior felony convictions, and where suspension of sentence was automatically prohibited under La. Code Crim. Proc. Ann. art. 893. State v. Bienvenue, 497 So. 2d 37, 1986 La. App. LEXIS 8048 (Nov. 5, 1986).

A trial court that vacated defendant’s suspended sentence after learning of a prior felony conviction needed not follow habitual offender sentencing procedures set forth in La. Rev. Stat. Ann. § 15:529.1(D), as the trial court was merely correcting an illegal sentence, not sentencing defendant as a repeat offender; a suspended sentence would be allowed only for a first time offender under La. Code Crim. Proc. Ann. art. 893. State v. Aucoin, 495 So. 2d 397, 1986 La. App. LEXIS 7817 (Oct. 8, 1986).

Suspension of sentence was not possible for a defendant found guilty of attempted second degree murder and for a defendant found guilty of the lesser included offense of aggravated battery on remand from the appeals court given both defendants had prior felony records. State v. McCue, 484 So. 2d 889, 1986 La. App. LEXIS 6190 (Feb. 25, 1986).

Because defendant was sentenced as a third felony offender, he was ineligible for parole, probation, or a suspended sentence; as such, it was correct for the trial judge to impose such prohibitions in the sentence. State v. Bell, 471 So. 2d 1190, 1985 La. App. LEXIS 9007 (June 26, 1985), writ of certiorari denied by 477 So. 2d 97, 1985 La. LEXIS 9717 (La. 1985).

Suspended sentences meted out by the trial court were legal because La. Code Crim. Proc. Ann. art. 893 did not restrict the trial judge’s discretion to impose a suspended sentence unless the crime that resulted in defendant’s sentence was committed after his first felony conviction, which was not so in defendant’s case. State v. Wimberly, 414 So. 2d 666, 1982 La. LEXIS 10988 (May 17, 1982).

Trial court erred in failing to provide that defendant’s sentence for armed robbery was to have been served without parole, probation, or suspension of sentence; it was defendant’s second felony offense and La. Code Crim. Proc. Ann. art. 893(A) provided that one convicted of a second felony was ineligible for probation or suspension of sentence. State v. Bruins, 407 So. 2d 685, 1981 La. LEXIS 11221 (Dec. 14, 1981).

•• Imposition. — While the defendant pled guilty to possession with intent to distribute cocaine, the penalty for which was five to thirty years at hard labor, probation was only prohibited under La. Code Crim. Proc. Ann. art. 893 in the case of a second conviction; because the defendant was a first time felon, probation was permissible. State v. Coleman, 665 So. 2d 1280, 1995 La. App. LEXIS 3302 (Dec. 14, 1995).

Special prohibition against parole, suspension, or pardon in narcotic cases was not superceded by La. Code Crim. Proc. Ann. art. 893’s provision permitting suspension and probation generally in felony cases; an erroneous instruction given by the trial court judge tended to induce conviction through an erroneous statement of law, in view of the incorrect possibility of suspension of sentence and probation. State v. Banks, 258 LA. 332, 246 So. 2d 191, 1971 La. LEXIS 4534 (Mar. 29, 1971).

••• General Overview. — Defendant received an illegal sentence when the trial court imposed the five-year maximum probation term under La. Code Crim. Proc. Ann. art. 893(A) to begin running after defendant’s release from the parish jail; time spent in jail as a condition to probation counted toward the maximum term of probation. State v. Becnel, 674 So. 2d 959, 1996 La. LEXIS 1419 (May 31, 1996).

Trial judge violated La. Code Crim. Proc. Ann. art. 893(A) where the transcript and minute entry reflected that the trial judge suspended defendant’s sentence and made probation a condition of suspension. State v. Hargrave, 631 So. 2d 1208, 1994 La. App. LEXIS 114 (Jan. 25, 1994).

After a trial judge places a defendant on probation pursuant to La. Code Crim. Proc. Ann. art. 893, only then is he authorized to impose conditions of that probation pursuant to La. Code Crim. Proc. Ann. art. 895. State v. Hargrave, 631 So. 2d 1208, 1994 La. App. LEXIS 114 (Jan. 25, 1994).

••• Factors. — Trial court did not err when it did not apply the sentencing amendments to La. Code Crim. Proc. Ann. art. 893, contained in 2001 La. Acts 403, § 6, to defendant’s sentence under La. Rev. Stat. Ann. § 40:966(A) where the clear reading of the act itself provided that it would only have prospective effect. State v. Day, 838 So. 2d 74, 2003 La. App. LEXIS 216 (Feb. 5, 2003).

Legislature intended the amended provision of La. Code Crim. Proc. Ann. art. 893 to apply to only those defendants whose crimes were committed after June 15, 2001; the fact that the amended provision became effective before a defendant’s conviction did not extinguish the defendant’s liability for an offense committed under a prior statute. State v. Day, 838 So. 2d 74, 2003 La. App. LEXIS 216 (Feb. 5, 2003).

When read together, La. Code Crim. P. art. 890.1(B) [Repealed], La. Rev. Stat. Ann. 14:31(B), and La. Code Crim. P. art. 893 give the court no authority to deny parole. State v. Lowery, 765 So. 2d 460, 2000 La. App. LEXIS 1686 (June 21, 2000).

Trial court erred in enhancing defendant’s sentence under La. Code Crim. Proc. Ann. art. 893.1 where defendant had a prior felony conviction, making him ineligible for a suspended sentence under article 893. State v. Williams, 475 So. 2d 392, 1985 La. App. LEXIS 9305 (June 25, 1985).

••• Pronouncement. — Defendants’ sentences for second degree battery were reversed and remanded for resentencing, where the trial judge erred by not advising each defendant of the exact amount of restitution that they were required to pay, by not clarifying what he meant by joint, several, and in solido liability, and by not stating whether restitution was being ordered as a condition of probation under La. Code Crim. Proc. Ann. arts. 893, 895(7) or as a part of the sentence under La. Code Crim. Proc. Ann. art. 883.2. State v. Hall, 871 So. 2d 558, 2004 La. App. LEXIS 674 (Mar. 30, 2004).

•• Multiple Convictions. — Trial court could not suspend defendant sentence of two years at hard labor plus a fine of $ 5,000 or an additional year in jail after defendant pled guilty to possession of diazepam, where defendant was a second felony offender. State v. Hale, 481 So. 2d 1056, 1985 La. App. LEXIS 10552 (Dec. 26, 1985), writ of certiorari denied by 484 So. 2d 668, 1986 La. LEXIS 5962 (La. 1986).

•• Plea Agreements. — Because probation was required by operation of law as part of a plea agreement which suspends a portion of the sentence, the term of supervised probation imposed in defendant’s case was not in violation of the plea agreement and defendant received no more actual incarceration than the amount to which defendant agreed; thus, the sentence imposed was within the agreed sentencing range, was understood by defendant, and could not be appealed as excessive. State v. Honeycutt, 823 So. 2d 1089, 2002 La. App. LEXIS 2591 (Aug. 14, 2002), writ of certiorari denied by La. 2002-2635, 852 So. 2d 1020, 2003 La. LEXIS 2374 (La. Sept. 5, 2003).

Suspended sentence where defendant pled guilty to possession of cocaine less than six months after pleading guilty to simple robbery, was vacated as illegal under La. Code Crim. Proc. Ann. art. 893(A) and (B), but was remanded to determine if the plea should be vacated for breach of a plea bargain. State v. Bagneris, 633 So. 2d 835, 1994 La. App. LEXIS 417 (Feb. 25, 1994).

•• Ranges. — Where defendant was only subject to three years imprisonment after a conviction for attempted simple robbery, the sentence was not excessive where it did not exceed the maximum sentence of three and one-half years despite the fact that there was an added term of probation. State v. Dixon, 839 So. 2d 1141, 2003 La. App. LEXIS 595 (Mar. 5, 2003).

Where defendant was given the maximum statutory sentence allowed for possession of cocaine, and subjected to added jail time as a condition of probation, the sentence was illegal, as he was exposed to greater punishment than that allowed by the statute he violated, La. Rev. Stat. Ann. § 40:967(C); moreover, defendant was sentenced to a probationary period in excess of the five-year period allowed under La. Code Crim. Proc. Ann. art. 893(A) when considering the period of confinement imposed as a condition of probation together with the period of probation. State v. Alexander, 687 So. 2d 527, 1996 La. App. LEXIS 3064 (Dec. 26, 1996).

•• Suspension. — Denial of defendant’s petition to expunge his criminal record pursuant to La. Rev. Stat. Ann. § 44:9(E)(1)(b) was proper where his sentence had not been deferred; it was suspended, La. Code Crim. Proc. Ann. art. 893(D). State v. Hodge, 880 So. 2d 983, 2004 La. App. LEXIS 1985 (Aug. 18, 2004).

Court rejected a candidate’s argument for reversal of the trial court’s decision that the candidate, who had previously pleaded guilty to a felony, did not qualify for public office under La. Const. art. I, § 10; the court found that (1) the criminal court judge could not have validly set aside the candidate’s conviction under La. Code Crim. Proc. Ann. art. 893(D), given that the statute did not apply to the candidate where the sentence was actually imposed and served and (2) the candidate’s application for post-conviction relief under La. Code Crim. Proc. Ann. art. 924(1) was not proper, given that the candidate was not “in custody” at the time it was filed; the candidate was not entitled to rely on the application to escape the constitutional prohibition of the candidacy. Turner v. James, 840 So. 2d 662, 2003 La. App. LEXIS 482 (Feb. 27, 2003), writ denied by La. 2003-0618, 839 So. 2d 20, 2003 La. LEXIS 622 (La. Mar. 3, 2003).

Where a defendant was found guilty of attempted manslaughter, a crime of violence as defined in La. Rev. Stat. Ann. § 14:2(13)(d), suspension of sentence was prohibited by La. Code Crim. Proc. Ann. art. 893(A); thus, a trial court was required to impose a term of imprisonment. State v. Moore, 827 So. 2d 647, 2002 La. App. LEXIS 2990 (Oct. 2, 2002).

Aggravated burglary is defined as a crime of violence under La. Rev. Stat. Ann. § 14:2(13)(v); therefore, the trial court improperly suspended 5 years of defendant’s 20 year sentence. State v. Cox, 829 So. 2d 521, 2002 La. App. LEXIS 2849 (Sept. 30, 2002).

Where defendant was convicted of arson and sentenced to eight years and three years were suspended, the sentence was required to be vacated because, pursuant to La. Code Crim. Proc. Ann. art. 893(A) and La. Rev. Stat. Ann. § 14:2(13)(t), the court was not permitted to impose a suspended sentence for the crime of aggravated arson. State v. Bazar, 758 So. 2d 844, 2000 La. App. LEXIS 136 (Feb. 2, 2000).

La. Code Crim. Proc. Ann. art. 893 did not guarantee that a sentence would be suspended or probated. State v. LaGrange, 750 So. 2d 1006, 1999 La. App. LEXIS 2928 (Oct. 26, 1999).

Suspended sentence of five years at hard labor, which placed defendant on five years’ active probation with the special condition that she serve 18 months in prison without good time, parole, or suspension of sentence, was vacated for errors patent; it exposed defendant to a sentence of six and one-half years of imprisonment in excess of the five-year maximum for negligent homicide under La. Rev. Stat. Ann. § 14:32, exceeded the probationary period permitted by La. Code Crim. Proc. Ann. art. 893(A), and denied good time and parole eligibility. State v. Brown, 645 So. 2d 1282, 1994 La. App. LEXIS 3059 (Nov. 17, 1994).

Where defendant’s criminal history index classification fell within the discretionary sanction zone, the trial court should have considered probation during sentencing, as it was permitted by the sentencing guidelines, and the court should not have relied upon La. Code Crim. Proc. Ann. art. 893(A). State v. Duplechin, 631 So. 2d 669, 1994 La. App. LEXIS 210 (Feb. 2, 1994).

Per La. Code Crim. Proc. Ann. art. 894.1(B), a court may impose a sentence, including incarceration or other significant sanctions, that is appropriate under the sentencing guidelines, notwithstanding any limitation on probation or suspension of sentence under the provisions of La. Code Crim. Proc. Ann. art. 893. State v. Duplechin, 631 So. 2d 669, 1994 La. App. LEXIS 210 (Feb. 2, 1994).

Trial judge violated La. Code Crim. Proc. Ann. art. 893(A) where the transcript and minute entry reflected that the trial judge suspended defendant’s sentence and made probation a condition of suspension. State v. Hargrave, 631 So. 2d 1208, 1994 La. App. LEXIS 114 (Jan. 25, 1994).

After a trial judge places a defendant on probation pursuant to La. Code Crim. Proc. Ann. art. 893, only then is he authorized to impose conditions of that probation pursuant to La. Code Crim. Proc. Ann. art. 895. State v. Hargrave, 631 So. 2d 1208, 1994 La. App. LEXIS 114 (Jan. 25, 1994).

Upon ordering defendant’s sentencing following his conviction for distribution of cocaine, the judge erred by suspending one-half of the sentence without providing for probation as required by La. Code Crim. Proc. Ann. art. 893. State v. Fann, 597 So. 2d 1230, 1992 La. App. LEXIS 1107 (Apr. 16, 1992).

Defendant’s sentence after being convicted of theft of more than $ 500 was improper where the sum of the confinement and probation was more than the five years permitted by the statute. State v. Sartain, 571 So. 2d 192, 1990 La. App. LEXIS 2765 (Nov. 29, 1990).

Because suspension of sentence and probation were available only for first and second felony offenders under La. Code Crim. Proc. Ann. art. 893, defendant, who had committed several felonies, was not eligible for either. State v. Watson, 535 So. 2d 1329, 1988 La. App. LEXIS 2672 (Dec. 14, 1988).

Trial court properly declined to suspend defendant’s sentence or to place defendant on probation, where defendant pled guilty to possession with intent to distribute cocaine, and where the trial judge, relying on the presentence report, believed that defendant was still involved in dealing drugs. State v. Hammond, 506 So. 2d 1380, 1987 La. App. LEXIS 9522 (May 13, 1987).

In the prosecution of defendant for aggravated battery, the trial court committed reversible error in sentencing defendant under the enhancement provisions of La. Code Crim. Proc. Ann. art. 893.1, where defendant had two prior felony convictions, and where suspension of sentence was automatically prohibited under La. Code Crim. Proc. Ann. art. 893. State v. Bienvenue, 497 So. 2d 37, 1986 La. App. LEXIS 8048 (Nov. 5, 1986).

Suspension of sentence was not possible for a defendant found guilty of attempted second degree murder and for a defendant found guilty of the lesser included offense of aggravated battery on remand from the appeals court given both defendants had prior felony records. State v. McCue, 484 So. 2d 889, 1986 La. App. LEXIS 6190 (Feb. 25, 1986).

Trial court could not suspend defendant sentence of two years at hard labor plus a fine of $ 5,000 or an additional year in jail after defendant pled guilty to possession of diazepam, where defendant was a second felony offender. State v. Hale, 481 So. 2d 1056, 1985 La. App. LEXIS 10552 (Dec. 26, 1985), writ of certiorari denied by 484 So. 2d 668, 1986 La. LEXIS 5962 (La. 1986).

Trial judge did not have the authority to suspend the sentence of a defendant convicted of operating a vehicle while intoxicated, fourth offense. State v. Delcambre, 479 So. 2d 658, 1985 La. App. LEXIS 10407 (Dec. 11, 1985).

Because defendant was sentenced as a third felony offender, he was ineligible for parole, probation, or a suspended sentence; as such, it was correct for the trial judge to impose such prohibitions in the sentence. State v. Bell, 471 So. 2d 1190, 1985 La. App. LEXIS 9007 (June 26, 1985), writ of certiorari denied by 477 So. 2d 97, 1985 La. LEXIS 9717 (La. 1985).

Considering defendant’s decades old conviction for burglary in sentencing did not deprive him of an alleged right to a suspended sentence or to probation because, although the sentencing judge had the option of suspending a first-time felony offender’s sentence or of placing him on probation, a suspended sentence or probation was not required in the case of a first-time felony offender. State v. McKethan, 459 So. 2d 72, 1984 La. App. LEXIS 9875 (Oct. 31, 1984).

In the conviction of defendant for possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967(C)(2) and La. Code Crim. Proc. Ann. art. 893(A), (B) did not prohibit the trial court’s imposition of probation and suspension of sentence upon defendant where defendant had admitted a prior conviction for possession of heroin. State v. Cole, 447 So. 2d 1268, 1984 La. App. LEXIS 8584 (Mar. 26, 1984), writ of certiorari denied by 449 So. 2d 1348, 1984 La. LEXIS 8907 (La. 1984).

Defendant who was a second time felony offender was not entitled to a suspension of his sentence for the offense of possession of heroin based on his enrollment in a drug rehabilitation program. State v. Reed, 437 So. 2d 353, 1983 La. App. LEXIS 9166 (Sept. 1, 1983).

Suspended sentences meted out by the trial court were legal because La. Code Crim. Proc. Ann. art. 893 did not restrict the trial judge’s discretion to impose a suspended sentence unless the crime that resulted in defendant’s sentence was committed after his first felony conviction, which was not so in defendant’s case. State v. Wimberly, 414 So. 2d 666, 1982 La. LEXIS 10988 (May 17, 1982).

Defendant was properly given a three year sentence of imprisonment with hard labor for his conviction as a multiple offender under La. Rev. Stat. Ann. § 15:529.1 because it was not less than one-third of the maximum four and one-half years prescribed for his second felony of simple burglary; however, defendant’s sentence could not be suspended as La. Code Crim. Proc. Ann. art. 893 only provided authority for suspension for first convictions except where a defendant was placed on probation for participation in a drug rehabilitation program. State v. Jones, 327 So. 2d 417, 1976 La. LEXIS 4019 (Feb. 23, 1976).

• Postconviction Proceedings

•• Expungement. — Because the trial court did not defer sentencing of the individual, his conviction could not have been dismissed under La. Code Crim. Proc. Ann. art. 893(D); consequently, the provisions of La. Rev. Stat. Ann. § 44:9(E)(1)(b) allowing expungement of the record of such a conviction did not apply to the individual. State v. Oliver, 874 So. 2d 365, 2004 La. App. LEXIS 1187 (May 12, 2004).

Trial court’s order, that defendant’s record for attempted aggravated battery, be destroyed and expunged, was vacated and remanded, because defendant’s sentence was imposed, not deferred, and as such, defendant was not eligible for the benefits afforded by La. Code Crim. Proc. Ann. art. 893, including dismissal, and under La. Rev. Stat. Ann. § 44:9(E)(1)(a), the trial court could not order the destruction of any record of the arrest, and prosecution, of any person convicted of a felony. State v. Tumblin, 868 So. 2d 902, 2004 La. App. LEXIS 325 (Feb. 23, 2004).

Under La. Rev. Stat. Ann. § 44:9(E)(1)(b), the record of defendant’s felony conviction could not be expunged, because defendant’s conviction was not dismissed pursuant to La. Code Crim. Proc. Ann. art. 893. State v. Tumblin, 868 So. 2d 902, 2004 La. App. LEXIS 325 (Feb. 23, 2004).

Where expungement of misdemeanor arrests and dismissed felony charges were sought by various defendants, the Louisiana Supreme Court determined that public records of arrests could be expunged from the public record but not destroyed under the court’s interpretation of both La. Rev. Stat. Ann. § 44:9 C (2) and La. Code Crim. Proc. Ann. art. 893. State v. Savoie, 637 So. 2d 408, 1994 La. LEXIS 1323 (May 23, 1994).

• Appeals

•• Standards of Review

••• General Overview. — Defendant’s sentence was not excessive where it denied defendant probation for a first felony conviction, where such status by defendant did not preclude a sentence of incarceration. State v. Richard, 657 So. 2d 258, 1995 La. App. LEXIS 1262 (May 17, 1995).

GOVERNMENTS

• Courts

•• Court Records. — In a criminal appeal, where the court noted that the commitment reflected that defendant entered an Alford plea but the transcript reflected that he entered a plea of nolo contendere and the trial judge accepted the plea pursuant to La. Code Crim. Proc. Ann. art. 893, the case was remanded for the trial court to correct the commitment to conform to the transcript. State v. Fortier, 862 So. 2d 170, 2003 La. App. LEXIS 3280 (Nov. 25, 2003).

• Legislation

•• Effect & Operation

••• Prospective Operation. — Trial court did not err when it did not apply the sentencing amendments to La. Code Crim. Proc. Ann. art. 893, contained in 2001 La. Acts 403, § 6, to defendant’s sentence under La. Rev. Stat. Ann. § 40:966(A) where the clear reading of the act itself provided that it would only have prospective effect. State v. Day, 838 So. 2d 74, 2003 La. App. LEXIS 216 (Feb. 5, 2003).

Legislature intended the amended provision of La. Code Crim. Proc. Ann. art. 893 to apply to only those defendants whose crimes were committed after June 15, 2001; the fact that the amended provision became effective before a defendant’s conviction did not extinguish the defendant’s liability for an offense committed under a prior statute. State v. Day, 838 So. 2d 74, 2003 La. App. LEXIS 216 (Feb. 5, 2003).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 44:3; R.S. 44:9, OPINION No. 81-388, La. Atty. Gen. Op. No. 1981-388; 1981 La. AG LEXIS 198.

C.Cr.P. Art. 895.1, OPINION No. 82-697, La. Atty. Gen. Op. No. 1982-697; 1982 La. AG LEXIS 384.

Reaffirms Attorney General Opinion dated December 18, 1973., OPINION No. 83-264, La. Atty. Gen. Op. No. 1983-264; 1983 La. AG LEXIS 592.

Expungement of arrest and conviction records of a person convicted of a misdemeanor where the prosecution was dismissed pursuant to the provisions of Article 894 is prohibited., OPINION No. 85-171, La. Atty. Gen. Op. No. 1985-171; 1985 La. AG LEXIS 592.

A sentencing judge must use Art. 893 when suspending a sentence in a felony case unless another sentencing provision applies. In the absence of a provision allowing suspension for a particular case, then suspension is not allowed., OPINION No. 85-197, La. Atty. Gen. Op. No. 1985-197; 1985 La. AG LEXIS 594.

C.Cr.P. Art. 894; R.S. 44:9, OPINION No. 86-496(A), La. Atty. Gen. Op. No. 1986-496; 1986 La. AG LEXIS 426.

Under R.S. 44:9 arrest records of misdemeanor violations should be removed from a person’s record if the charges are dismissed, but arrest records of felony violations should not be removed from a person’s record simply because the charges are dismissed., OPINION No. 87-736, La. Atty. Gen. Op. No. 1987-736; 1988 La. AG LEXIS 17.

Felons who are actually sentenced to incarceration sentences, even if the sentence is suspended and probated, may be barred from registration and voting., OPINION No. 89-456, La. Atty. Gen. Op. No. 1989-456; 1990 La. AG LEXIS 87.

A felony conviction set aside pursuant to C.Cr.P. Art. 893 may not be expunged of record. A felony conviction set aside pursuant to C.Cr.P. Art 893 may serve as the predicate conviction for a prosecution instituted under R.S. 14:95.1. Ownership of a firearm may constitute constructive possession of a firearm as one element of the crime of possession of a firearm by a convicted felon. A permit to possess firearms issued to a convicted felon who has completed the requirements of R.S. 14:95.1(C)(2) is valid only within the parish in which it is issued., OPINION NUMBER 92-320, La. Atty. Gen. Op. No. 1992-320; 1992 La. AG LEXIS 231.

Arrests which do not result in conviction may be expunged pursuant to La.R.S. 44:9. Misdemeanor convictions for DWI may be expunged following satisfactory completion of a probationary period; however, limited records of misdemeanor DWI convictions, dismissed pursuant to La.C.Cr.P. 894, may be retained. Felony convictions for DWI may not be expunged. Convictions for first offense felony possession dismissed under La.R.S. 40:983 may be expunged upon satisfactory completion of probation, with a limited record retained to prevent a second use of this provision., OPINION NUMBER 93-786, La. Atty. Gen. Op. No. 1993-786; 1994 La. AG LEXIS 61.

Termination of voting rights for felony convictions under the Comprehensive Crime Control Act of 1984., OPINION NUMBER 94-555, La. Atty. Gen. Op. No. 1994-555; 1995 La. AG LEXIS 6.

School teacher properly dismissed from employment after entering plea of nolo contendere to the charge of prostitution., OPINION No. 95-259, La. Atty. Gen. Op. No. 1995-259; 1995 La. AG LEXIS 205.

The Grant Parish School Board may continue to consider the convictions of employees in their determination of whether to permanently revoke their tenures pursuant to R.S. 17:443. A suspended conviction pursuant to C.Cr.P. Article 893 does not remove felony convictions from this review., OPINION NUMBER 95-204, La. Atty. Gen. Op. No. 1995-204; 1995 La. AG LEXIS 237.

The automatic first offender felony pardon does not erase the fact of conviction for purposes of R.S. 44:9 or C.Cr.P. Art. 893., OPINION No. 95-293, La. Atty. Gen. Op. No. 1995-293; 1995 La. AG LEXIS 296.

A person convicted of a felony prior to 1974, but who has completed his sentence after 1974, must still obtain a pardon in order to have his full rights of citizenship restored., OPINION No. 95-380, La. Atty. Gen. Op. No. 1995-380; 1995 La. AG LEXIS 309.

A prior felony convictions that has been set aside pursuant to La. C. Cr. P. art. 893 does serve to satisfy the predicate felony conviction required by R.S. 14:95.1. However, if the predicate conviction was set aside pursuant to R.S. 40:983, then that conviction cannot serve as the prior offense for the convicted felon in possession of a weapon charge. It is important to also note that R.S. 40:983 was repealed during the 1995 Louisiana Legislative Resular Session in House Bill No. 2451., OPINION No. 92-654-A, La. Atty. Gen. Op. No. 1992-654; 1995 La. AG LEXIS 329.

The Riverboat Gaming Enforcement Division of the Louisiana State Police is prohibited by law, La. R.S. § 4:536, from issuing licenses or permits to persons convicted of offenses punishable by more than one year imprisonment. Automatic first offender felony pardons under Const. Article 4 § 5(E)(1), convictions set aside pursuant to C.Cr.P. Article 893 and expungements do not affect the legality or historical fact of a conviction. Only a full pardon rendered by the Governor or President has the legal effect of restoring a person to the status of innocence., OPINION NUMBER 95-198, La. Atty. Gen. Op. No. 1995-198; 1995 La. AG LEXIS 362.

Offenders sentenced under La.C.Cr.P. arts. 893(D) and 894(B) prior to their repeal may receive the benefit of those provisions in place at the time of the repeal may use the reinstated articles to set aside a conviction, subject to the increased exceptions therein. However, if, prior to the repeal, one was not sentenced under 893(D) or 894(B), the benefits they afford may not be subsequently had., Opinion No. 96-186, La. Atty. Gen. Op. No. 1996-186; 1996 La. AG LEXIS 202.

A suspended conviction under C.Cr.P. Art 893 may be considered by the Board in determination of granting or renewing a license under R.S. 37:846., OPINION 96-514, La. Atty. Gen. Op. No. 1996-514; 1997 La. AG LEXIS 42.

Convicted felons, whose sentences have been suspended under La. C.Cr.P. art 893, are ineligible to register or vote under La. R.S. 18:102, and should thus be included on the list of convicted felons submitted to the Registrar of Voters under La. R.S. 18:171, et seq., Opinion No. 98-16, La. Atty. Gen. Op. No. 1998-16; 1998 La. AG LEXIS 151.

If a judge chooses to impose a sentence of confinement on a convicted felon, then suspend the execution of the sentence under La. C.Cr.P. art. 893, that felon’s voting rights shall be limited by La. R.S. 18:102. However, if the judge opts to suspend the actual imposition of a sentence, then La. R.S. 18:102 does not apply., Opinion No. 98-16A, La. Atty. Gen. Op. No. 1998-16; 1998 La. AG LEXIS 216.

Under La. C.Cr.P. art. 893, only the voting rights of those convicted felons upon whom an order of imprisonment is actually imposed may be suspended by the registrar of voters pursuant to La. R.S. 18:176. Upon receipt of the La. R.S. 18:171 or 171.1 report, the registrar shall immediately suspend the voting rights of those felons — there is no need for final disposition from the court. There is no requirement for a convicted felon to receive a gubernatorial pardon in order for his voting rights to be reinstated. Upon receipt of proper attestation that the felon is no longer under an order of imprisonment, the registrar must reinstate the felon’s voting rights (La. R.S. 18:177)., Opinion No. 98-63, La. Atty. Gen. Op. No. 1998-63; 1998 La. AG LEXIS 259.

In felony cases, probation supervision must be provided by a public entity. In misdemeanor cases, a court may utilize private probation services only if said private probation service is supervised or monitored by a public entity or office., Opinion No. 98-482, La. Atty. Gen. Op. No. 1998-482; 1999 La. AG LEXIS 24.

The ten year cleansing period set out the amended portions of Louisiana Revised Statutes 40:1662.6(B)(6b) [Repealed]and 1662.7(C)(2b) applies to all of the criteria set forth in that amendment and must be done in conjunction with either of those criteria., Opinion No. 99-219, La. Atty. Gen. Op. No. 1999-219; 1999 La. AG LEXIS 333.

Consistent with previous La. Atty. Gen. Op. No. 95-293, both La. R.S. 44:9 and C. Cr. P. Art 893 confirm the expungement of one’s record following a first felony offender pardon is not a guaranteed right, but instead is a privilege left to the discretion of the court. An offender convicted of Contributing to the Delinquency of a minor, who has received his automatic pardon, is not permitted this privilege., Opinion 01-49, La. Atty. Gen. Op. No. 2001-49; 2001 La. AG LEXIS 488.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Procedure. 47 La. L. Rev. 267 (November, 1986).

Developments in the Law, 1986-1987: A Faculty Symposium: Criminal Procedure. 48 La. L. Rev. 257 (November, 1987).

Art. 893.1. Motion to invoke firearm sentencing provision.

A. If the district attorney intends to move for imposition of sentence under the provisions of Article 893.3, he shall file a motion within a reasonable period of time prior to commencement of trial of the felony or specifically enumerated misdemeanor in which the firearm was used.

B. The motion shall contain a plain, concise, and definite written statement of the essential facts constituting the basis for the motion and shall specify the provisions of this Chapter under which the district attorney intends to proceed. (Added by Acts 1981, No. 139, § 1; Acts 1988, No. 319, § 1; Acts 1999, No. 575, § 1.)

1999 Amendments. — Acts 1999, No. 575, § 1, effective August 15, 1999, inserted “or specifically enumerated misdemeanor” in (A); added “and shall ... to proceed” in (B).
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CONSTITUTIONAL LAW

• The Judiciary

•• Case or Controversy

••• Constitutionality of Legislation

•••• General Overview. — Mandatory minimum sentencing scheme provided by La. Code Crim. Proc. Ann. art. 893.1 et seq., which provides for a two-year mandatory minimum sentence for an offense in which defendant possessed or used a firearm, is not unconstitutional under Apprendi, or under any other jurisprudence. State v. Lee, 844 So. 2d 970, 2003 La. App. LEXIS 1065 (Apr. 2, 2003), writ denied by La. 2003-1247, 855 So. 2d 330, 2003 La. LEXIS 2929 (La. Oct. 10, 2003).

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Scope of Protection. — Trial court improperly applied the enhancement provisions of La. Code Crim. Proc. Ann. art. 893.1 to defendant’s sentence for attempted manslaughter because defendant received no pre-trial notice from the district attorney indicating the State’s intention to seek enhancement under article 893.1. State v. Boyd, 503 So. 2d 747, 1987 La. App. LEXIS 8851 (Mar. 4, 1987).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — Sentencing enhancement for the use of a firearm during an aggravated battery did not constitute cruel and unusual punishment under La. Const. art. I, § 20 because the sentence was not grossly out of proportion to the severity of the crime, in light of the harm caused to society; it did not shock the appellate court’s sense of justice or needlessly impose pain and suffering. State v. Hogan, 480 So. 2d 288, 1985 La. LEXIS 10090 (Dec. 2, 1985).

Sentencing enhancement imposed for the use of a firearm during an aggravated battery did not foreclose adequate consideration of the sentencing guidelines because the judge was still able to consider the mitigating factors presented by defendant when determining the appropriate sentence for the underlying crime. State v. Hogan, 480 So. 2d 288, 1985 La. LEXIS 10090 (Dec. 2, 1985).

•• Homicide

••• Involuntary Manslaughter

•••• General Overview. — La. Code Crim. Proc. Ann. art. 893.1 was not unconstitutionally infirm as applied to a defendant convicted of negligent homicide for the shooting of a woman; imposition of a sentencing enhancement under article 893.1 furthered the legitimate legislative goal of restricting the abuse of firearms by enhancing the penalties of those who use weapons to commit crimes. State v. Barberousse, 480 So. 2d 273, 1985 La. LEXIS 10103 (Dec. 2, 1985).

••• Voluntary Manslaughter

•••• General Overview. — Defendant’s sentence for manslaughter while armed with a firearm, La. Rev. Stat. Ann. §§ 14:31 and 14:95.2, to a seven-year prison term without benefit of parole, probation, suspension of sentence, or good time was not excessive and was the minimum sentence permissible under La. Rev. Stat. Ann. § 14:95.2 and La. Code Crim. Proc. art. 893.1; he would have to serve essentially two-thirds of the five year sentence imposed under art. 893.1 if his conduct warranted good time credit plus two years without benefit of good time under § 14:95.2. State v. Johnson, 514 So. 2d 684, 1987 La. App. LEXIS 10525 (Oct. 28, 1987).

Two of a defendant’s requested jury charges in his trial on a charge of manslaughter while armed with a firearm, La. Rev. Stat. Ann. §§ 14:31 and 14:95.2, were properly denied, because the definition of firearm in La. Rev. Stat. Ann. § 40:1781(3) did not apply to § 14:95.2 or to La. Code Crim. Proc. Ann. art. 893.1, the firearm enhancement statutes. State v. Johnson, 514 So. 2d 684, 1987 La. App. LEXIS 10525 (Oct. 28, 1987).

La. Code Crim. Proc. art. 893.1 is applicable the crime of manslaughter. State v. Harris, 480 So. 2d 281, 1985 La. LEXIS 10097 (Dec. 2, 1985).

Given that the maximum term of imprisonment for a conviction of manslaughter was 21 years at hard labor, and a trial court had to impose a minimum sentence of 5 years at hard labor, without benefit of probation, parole, or suspension of sentence, and an additional penalty of two years at hard labor, without benefit of probation, parole or suspension of sentence was required by the firearm enhancement statute, and given further that the sentencing court enumerated some of the statutorily mandated sentencing criteria, the sentencing court did not abuse its discretion and the sentence was not excessive. State v. Burton, 464 So. 2d 421, 1985 La. App. LEXIS 8321 (Feb. 26, 1985), writ of certiorari denied by 468 So. 2d 570, 1985 La. LEXIS 8723 (La. 1985).

Defendant’s 21-year sentence for manslaughter was not unconstitutionally excessive; because a firearm was used in the commission of the offense, pursuant to La. Code Crim. Proc. Ann. art. 893.1, defendant was properly given the statutory maximum sentence. State v. Fluker, 454 So. 2d 358, 1984 La. App. LEXIS 9325 (July 31, 1984).

•• Property Crimes

••• Burglary & Criminal Trespass

•••• General Overview. — Trial court properly sentenced 18-year old defendant to six years at hard labor on a conviction for simple burglary under La. Rev. Stat. Ann. § 14:62 and La. Code Crim. Proc. Ann. art. 893.1 where the trial court had taken defendant’s youth into consideration in its determination of the sentence. State v. Ratigan, 446 So. 2d 525, 1984 La. App. LEXIS 8210 (Mar. 7, 1984).

•• Weapons

••• General Overview. — Defendant’s due process right to be informed of the full nature and cause of the accusations against him for simple kidnapping was not violated by the State’s failure to allege in the indictment the use or possession of a firearm before the trial court applied La. Code Crim. Proc. Ann. art. 893.1 to enhance the penalty and impose a sentence without benefit of parole, probation, or suspension of sentence. State v. Alexander, 474 So. 2d 537, 1985 La. App. LEXIS 10163 (Aug. 20, 1985).

••• Possession

•••• General Overview. — Mandatory minimum sentencing scheme provided by La. Code Crim. Proc. Ann. art. 893.1 et seq., which provides for a two-year mandatory minimum sentence for an offense in which defendant possessed or used a firearm, is not unconstitutional under Apprendi, or under any other jurisprudence. State v. Lee, 844 So. 2d 970, 2003 La. App. LEXIS 1065 (Apr. 2, 2003), writ denied by La. 2003-1247, 855 So. 2d 330, 2003 La. LEXIS 2929 (La. Oct. 10, 2003).

In a case where defendant, a former police officer was convicted of five forcible rapes and three second degree kidnappings, the evidence was sufficient to establish that defendant possessed a firearm during the commission of some of the offenses under because several victims and their companions testified that defendant was in possession of a gun at the time of the offenses; on remand, the trial court was to identify which offenses defendant committed while in possession of a firearm. State v. Lee, 844 So. 2d 970, 2003 La. App. LEXIS 1065 (Apr. 2, 2003), writ denied by La. 2003-1247, 855 So. 2d 330, 2003 La. LEXIS 2929 (La. Oct. 10, 2003).

••• Use

•••• General Overview. — La. Code Crim. Proc. Ann. art. 893.1 now simply sets forth the procedure the State follows if it intends to move for imposition of a mandatory minimum sentence under art. 893.3. There was no legislative intent expressed to change the existing law from merely providing for mandatory minimum sentences to providing for separate sentences in addition to the ones imposed for the crimes for which the defendant has been convicted. State v. Brown, 853 So. 2d 665, 2003 La. App. LEXIS 2192 (July 23, 2003).

Enhancement of defendant’s sentence pursuant to former La. Rev. Stat. Ann. § 14:95.2 (now La. Code Crim. Proc. Ann. art. 893.1) was vacated where defendant was not informed of the enhanced penalty provisions for the use of a firearm in the commission of certain felonies. State v. Sanders, 523 So. 2d 209, 1988 La. LEXIS 530 (Apr. 11, 1988).

An enhanced sentence imposed under former La. Rev. Stat. Ann. § 14:95.2 (now La. Code Crim. Proc. Ann. art. 893.1) for the use of a firearm in the commission of a crime was vacated because the bill of information charging defendant failed to inform him that he would be subject to additional penalties for the use of the firearm. State ex rel. Brisco v. Court of Appeal, First Circuit, 521 So. 2d 396, 1988 La. LEXIS 625 (Feb. 29, 1988).

Trial court erred in sentencing defendant for two additional years for using a firearm during the commission of a battery, because the state did not charge defendant with the firearm violation in the bill of information, as required by the former provisions of former La. Rev. Stat. Ann. § 14:95.2 (now La. Code Crim. Proc. Ann. art. 893.1); however a motion filed before trial was sufficient for sentencing under La. Code Crim. Proc. Ann. art. 893.1. State v. McKnight, 518 So. 2d 6, 1987 La. App. LEXIS 10874 (Dec. 15, 1987).

Defendant’s sentence for manslaughter while armed with a firearm, La. Rev. Stat. Ann. §§ 14:31 and 14:95.2, to a seven-year prison term without benefit of parole, probation, suspension of sentence, or good time was not excessive and was the minimum sentence permissible under La. Rev. Stat. Ann. § 14:95.2 and La. Code Crim. Proc. art. 893.1; he would have to serve essentially two-thirds of the five year sentence imposed under art. 893.1 if his conduct warranted good time credit plus two years without benefit of good time under § 14:95.2. State v. Johnson, 514 So. 2d 684, 1987 La. App. LEXIS 10525 (Oct. 28, 1987).

Two of a defendant’s requested jury charges in his trial on a charge of manslaughter while armed with a firearm, La. Rev. Stat. Ann. §§ 14:31 and 14:95.2, were properly denied, because the definition of firearm in La. Rev. Stat. Ann. § 40:1781(3) did not apply to § 14:95.2 or to La. Code Crim. Proc. Ann. art. 893.1, the firearm enhancement statutes. State v. Johnson, 514 So. 2d 684, 1987 La. App. LEXIS 10525 (Oct. 28, 1987).

Trial court improperly applied the enhancement provisions of La. Code Crim. Proc. Ann. art. 893.1 to defendant’s sentence for attempted manslaughter because defendant received no pre-trial notice from the district attorney indicating the State’s intention to seek enhancement under article 893.1. State v. Boyd, 503 So. 2d 747, 1987 La. App. LEXIS 8851 (Mar. 4, 1987).

In the conviction of defendant of aggravated battery where the offense was committed with a firearm, the trial court improperly enhanced the sentence under La. Code Crim. Proc. Ann. art. 893.1 where no pretrial notice of the state’s intent to invoke the provisions of art. 893.1 was given to defendant. State v. Rogers, 503 So. 2d 1077, 1987 La. App. LEXIS 8791 (Feb. 25, 1987).

If the firearm enhancement statute La. Code Crim. Proc. Ann. art. 893.1, is to be applied at sentencing, the defendant must have pre-trial notice from the prosecution. State v. Mason, 499 So. 2d 551, 1986 La. App. LEXIS 8457 (Dec. 3, 1986).

Trial court was not required by the firearm penalty enhancement statutes to impose a defendant’s sentence without benefit of parole and suspension of sentence when the State had not requested it do so in the defendant’s sentencing proceeding for manslaughter; however, the trial court could exercise its discretion to do so. State v. Veal, 490 So. 2d 604, 1986 La. App. LEXIS 7235 (June 11, 1986).

La. Code Crim. Proc. Ann. art. 893.1 was not unconstitutionally infirm as applied to a defendant convicted of negligent homicide for the shooting of a woman; imposition of a sentencing enhancement under article 893.1 furthered the legitimate legislative goal of restricting the abuse of firearms by enhancing the penalties of those who use weapons to commit crimes. State v. Barberousse, 480 So. 2d 273, 1985 La. LEXIS 10103 (Dec. 2, 1985).

In a sentencing matter where defendant received no notice of the impending application of La. Code Crim. Proc. Ann. art. 893.1 to enhance his sentence for manslaughter, he was not entitled to relief; there is simply no evidence of prejudice from the absence of pre-trial written notice informing him of the State’s intent to invoke the provisions of article 893.1. State v. Harris, 480 So. 2d 281, 1985 La. LEXIS 10097 (Dec. 2, 1985).

Given that the maximum term of imprisonment for a conviction of manslaughter was 21 years at hard labor, and a trial court had to impose a minimum sentence of 5 years at hard labor, without benefit of probation, parole, or suspension of sentence, and an additional penalty of two years at hard labor, without benefit of probation, parole or suspension of sentence was required by the firearm enhancement statute, and given further that the sentencing court enumerated some of the statutorily mandated sentencing criteria, the sentencing court did not abuse its discretion and the sentence was not excessive. State v. Burton, 464 So. 2d 421, 1985 La. App. LEXIS 8321 (Feb. 26, 1985), writ of certiorari denied by 468 So. 2d 570, 1985 La. LEXIS 8723 (La. 1985).

A defendant, who was convicted of attempted second degree murder, was properly sentenced to consecutive prison terms totaling seven years because the legislature specifically authorized cumulative punishments under La. Rev. Stat. Ann. § 14:95.2 and La. Code Crim. Proc. Ann. art. 893.1. The Double Jeopardy Clause does no more than prevent the sentencing court from proscribing greater punishment than the legislature intended. State v. Harleaux, 461 So. 2d 670, 1984 La. App. LEXIS 10407 (Dec. 28, 1984).

17 years of hard labor was not an illegal sentence for a defendant convicted of manslaughter with a firearm. State v. Jackson, 454 So. 2d 211, 1984 La. App. LEXIS 9224 (June 26, 1984), affirmed in part and reversed in part by 480 So. 2d 263, 1985 La. LEXIS 10088 (La. 1985).

“Use of a firearm” enhancement under La. Code Crim. Proc. Ann. art. 893.1 would apply to the illegal use of weapons or dangerous instrumentalities just as any other felony where suspension of sentence had not been otherwise prohibited and a finding was made that a firearm was used in the commission of the offense. State v. Victorian, 448 So. 2d 1304, 1984 La. App. LEXIS 8585 (Apr. 11, 1984).

• Accusatory Instruments

•• General Overview. — Trial court erred in sentencing defendant for two additional years for using a firearm during the commission of a battery, because the state did not charge defendant with the firearm violation in the bill of information, as required by the former provisions of former La. Rev. Stat. Ann. § 14:95.2 (now La. Code Crim. Proc. Ann. art. 893.1); however a motion filed before trial was sufficient for sentencing under La. Code Crim. Proc. Ann. art. 893.1. State v. McKnight, 518 So. 2d 6, 1987 La. App. LEXIS 10874 (Dec. 15, 1987).

•• Indictments

••• General Overview. — Enhancement of defendant’s sentence pursuant to former La. Rev. Stat. Ann. § 14:95.2 (now La. Code Crim. Proc. Ann. art. 893.1) was vacated where defendant was not informed of the enhanced penalty provisions for the use of a firearm in the commission of certain felonies. State v. Sanders, 523 So. 2d 209, 1988 La. LEXIS 530 (Apr. 11, 1988).

Because La. Code Crim. Proc. Ann. art. 893.1 is not a separate offense, but rather an enhanced penalty provision, it is not a denial of due process law where the indictment does not allege the application or intended use of art. 893.1. State v. Alexander, 474 So. 2d 537, 1985 La. App. LEXIS 10163 (Aug. 20, 1985).

Defendant’s due process right to be informed of the full nature and cause of the accusations against him for simple kidnapping was not violated by the State’s failure to allege in the indictment the use or possession of a firearm before the trial court applied La. Code Crim. Proc. Ann. art. 893.1 to enhance the penalty and impose a sentence without benefit of parole, probation, or suspension of sentence. State v. Alexander, 474 So. 2d 537, 1985 La. App. LEXIS 10163 (Aug. 20, 1985).

Under La. Code Crim. Proc. Ann. art. 893.1 defendant’s sentence was not illegal, and could not be amended, where the State did not charge defendant under the firearms penalty enhancement statutes or seek enhancement of defendant’s sentence prior to appeal. State v. Coleman, 465 So. 2d 709, 1985 La. LEXIS 8367 (Apr. 1, 1985).

•• Informations

••• General Overview. — Defendant was not entitled to notice of La. Code Crim. Proc. Ann. art. 893.1 in the information because the trial preceded the rendition of the opinion requiring such notice, and defendant was unable to show that retrospective application was warranted where there was no prejudice. State v. Hogan, 480 So. 2d 288, 1985 La. LEXIS 10090 (Dec. 2, 1985).

• Trials

•• Judicial Discretion. — Trial court was not required by the firearm penalty enhancement statutes to impose a defendant’s sentence without benefit of parole and suspension of sentence when the State had not requested it do so in the defendant’s sentencing proceeding for manslaughter; however, the trial court could exercise its discretion to do so. State v. Veal, 490 So. 2d 604, 1986 La. App. LEXIS 7235 (June 11, 1986).

• Jury Instructions

•• Particular Instructions

••• General Overview. — Two of a defendant’s requested jury charges in his trial on a charge of manslaughter while armed with a firearm, La. Rev. Stat. Ann. §§ 14:31 and 14:95.2, were properly denied, because the definition of firearm in La. Rev. Stat. Ann. § 40:1781(3) did not apply to § 14:95.2 or to La. Code Crim. Proc. Ann. art. 893.1, the firearm enhancement statutes. State v. Johnson, 514 So. 2d 684, 1987 La. App. LEXIS 10525 (Oct. 28, 1987).

• Sentencing

•• General Overview. — Trial court properly imposed an enhanced sentence under La. Code Crim. Proc. Ann. art. 893.1 for defendant’s manslaughter conviction because he used a firearm in killing his victim. State v. Kimble, 546 So. 2d 834, 1989 La. App. LEXIS 1301 (June 20, 1989).

•• Appeals

••• General Overview. — Where defendant, pursuant to a plea bargain, pleaded guilty to the offense of aggravated battery and received a five year sentence, which was below the minimum sentence required by La. Rev. Stat. Ann. § 14:95.2 and La. Code Crim. Proc. Ann. art. 893.1, the court was without authority to correct the illegally lenient sentence in the absence of any objection by the State; the State was satisfied with the sentence imposed as a result of the plea bargain. State v. Lewis, 455 So. 2d 685, 1984 La. App. LEXIS 9411 (Aug. 22, 1984), review denied by 459 So. 2d 544, 1984 La. LEXIS 10266 (La. 1984).

•• Corrections, Modifications & Reductions

••• Illegal Sentences. — Where defendant was not given notice of the applicability of La. Code Crim. Proc. Ann. art. 893.1, and the State made no assertion of the applicability of art. 893.1 or that the sentence was illegally lenient, the trial court was directed, on remand, to sentence defendant without regard to art. 893.1; fundamental fairness required that the sentence be considered under the negligent homicide statute. State v. Williams, 454 So. 2d 1287, 1984 La. App. LEXIS 9395 (Aug. 22, 1984).

Sentencing court did not err in reimposing sentence where the original sentence did not comply with minimum requirements of La. Code Crim. Proc. Ann. art. 893.1 and La. Rev. Stat. Ann. § 14:95.2, since the sentencing court had a duty to correct the illegal sentence even thought sentence first imposed had begun, and corrected sentence was required to be more onerous. State v. Coleman, 451 So. 2d 185, 1984 La. App. LEXIS 8919 (May 30, 1984), set aside by, reversed by 465 So. 2d 709, 1985 La. LEXIS 8367 (La. 1985).

•• Cruel & Unusual Punishment. — The contention of a defendant convicted of manslaughter with a firearm, that the sentence was excessive because the trial court erred in imposing a sentence at hard labor without benefit of parole, probation, or suspension of sentence, was without merit; the court observed that the statute in effect at the time of the offense, La. Code Crim. Proc. Ann art. 893.1, expressly provided that any sentence imposed thereunder was without benefit of parole, probation, or suspension. State v. Brown, 541 So. 2d 386, 1989 La. App. LEXIS 552 (Mar. 29, 1989), writ of certiorari denied in part, amended by 550 So. 2d 622, 1989 La. LEXIS 2355 (La. 1989).

Sentencing enhancement for the use of a firearm during an aggravated battery did not constitute cruel and unusual punishment under La. Const. art. I, § 20 because the sentence was not grossly out of proportion to the severity of the crime, in light of the harm caused to society; it did not shock the appellate court’s sense of justice or needlessly impose pain and suffering. State v. Hogan, 480 So. 2d 288, 1985 La. LEXIS 10090 (Dec. 2, 1985).

Defendant’s 21-year sentence for manslaughter was not unconstitutionally excessive; because a firearm was used in the commission of the offense, pursuant to La. Code Crim. Proc. Ann. art. 893.1, defendant was properly given the statutory maximum sentence. State v. Fluker, 454 So. 2d 358, 1984 La. App. LEXIS 9325 (July 31, 1984).

•• Guidelines

••• General Overview. — La. Code Crim. Proc. Ann. art. 893.1 does not define a crime and does not impose an additional penalty when a firearm is used in the commission of a felony; rather, it merely limits the trial judge’s sentencing discretion by providing a minimum sentence which is determined by the penalty provision of the crime involved; this article also mandates that imposition or execution of sentence shall not be suspended and the offender shall not be eligible for probation or parole. State v. Quraan, 487 So. 2d 540, 1986 La. App. LEXIS 6572 (Apr. 11, 1986).

Under La. Code Crim. Proc. Ann. § 893.1 when the court makes a finding that a firearm was used in the commission of a felony and when suspension of sentence is not otherwise prohibited, the court shall impose a sentence which is not less than: The maximum sentence provided by law, in the same manner as provided in the offense, if the maximum sentence is less than five years, or five years, in the same manner as provided in the offense, if the maximum sentence is five years or more. Imposition or execution of sentence shall not be suspended and the offender shall not be eligible for probation or parole. State v. East, 486 So. 2d 902, 1986 La. App. LEXIS 6481 (Mar. 25, 1986), affirmed by, amended by 491 So. 2d 14, 1986 La. LEXIS 6842 (La. 1986).

Sentencing enhancement imposed for the use of a firearm during an aggravated battery did not foreclose adequate consideration of the sentencing guidelines because the judge was still able to consider the mitigating factors presented by defendant when determining the appropriate sentence for the underlying crime. State v. Hogan, 480 So. 2d 288, 1985 La. LEXIS 10090 (Dec. 2, 1985).

Where the record showed that, in sentencing defendant to the maximum term of 50 years for attempted murder, the trial court adequately considered the sentencing criteria under La. Code Crim. Proc. Ann. art. 894.1, including the mitigating factor of defendant’s mental condition, the trial court’s further imposition of the firearms enhancement under La. Code Crim. Proc. Ann. art. 893.1 and La. Rev. Stat. Ann. § 14:95.2 to exclude the possibility of parole was proper. State v. Allen, 478 So. 2d 589, 1985 La. App. LEXIS 10063 (Oct. 30, 1985), affirmed in part by, amended in part by 496 So. 2d 301, 1986 La. LEXIS 7476 (La. 1986).

A defendant, who was convicted of attempted second degree murder, was properly sentenced to consecutive prison terms totaling seven years because the legislature specifically authorized cumulative punishments under La. Rev. Stat. Ann. § 14:95.2 and La. Code Crim. Proc. Ann. art. 893.1. The Double Jeopardy Clause does no more than prevent the sentencing court from proscribing greater punishment than the legislature intended. State v. Harleaux, 461 So. 2d 670, 1984 La. App. LEXIS 10407 (Dec. 28, 1984).

••• Adjustments & Enhancements

•••• General Overview. — Although defendant pleaded guilty pursuant to a plea agreement, this did not preclude appellate review of defendant’s sentence. The State’s written notice to defendant that it intended to seek a sentencing enhancement for the use of a firearm was adequate; when defendant agreed to plead guilty to manslaughter, he was told that the State would pursue the sentence enhancement. State v. Curtis, 880 So. 2d 112, 2004 La. App. LEXIS 1902 (Aug. 4, 2004), writ denied by La. 2004-2277, 893 So. 2d 71, 2005 La. LEXIS 293 (La. Jan. 28, 2005).

In sentencing a first-time offender to the maximum of five years at hard labor for negligent homicide, in violation of La. Rev. Stat. Ann. § 14:32, the trial court was not required to articulate every circumstance listed in La. Code Crim. Proc. Ann. art. 894.1; the record contained an adequate factual basis for the sentence, including the use of a gun, which was designed to kill, and the district attorney’s decision not to impose a firearms enhancement, as he could have done under La. Code Crim. Proc. Ann. arts. 893.1 through 893.3. State v. Rachal, 703 So. 2d 678, 1997 La. App. LEXIS 2612 (Oct. 29, 1997), writ denied by La. 97-2978, 716 So. 2d 884, 1998 La. LEXIS 1079 (La. Mar. 27, 1998).

Enhancement of defendant’s sentence pursuant to former La. Rev. Stat. Ann. § 14:95.2 (now La. Code Crim. Proc. Ann. art. 893.1) was vacated where defendant was not informed of the enhanced penalty provisions for the use of a firearm in the commission of certain felonies. State v. Sanders, 523 So. 2d 209, 1988 La. LEXIS 530 (Apr. 11, 1988).

Twenty-one- year prison term given a defendant convicted of manslaughter for the shotgun killing of an exotic dancer was not excessive; however, the court remanded for resentencing to delete the two-year sentence enhancement for use of a firearm because the enhancement was imposed without proper written notice to the defendant as required by La. Code Crim. Proc. Ann. art. 893.1. State v. Prince, 520 So. 2d 778, 1987 La. App. LEXIS 10659 (Nov. 4, 1987), writ of certiorari denied by 522 So. 2d 567, 1988 La. LEXIS 613 (La. 1988), writ of certiorari denied by 522 So. 2d 567, 1988 La. LEXIS 611 (La. 1988).

Defendant’s sentence for manslaughter while armed with a firearm, La. Rev. Stat. Ann. §§ 14:31 and 14:95.2, to a seven-year prison term without benefit of parole, probation, suspension of sentence, or good time was not excessive and was the minimum sentence permissible under La. Rev. Stat. Ann. § 14:95.2 and La. Code Crim. Proc. art. 893.1; he would have to serve essentially two-thirds of the five year sentence imposed under art. 893.1 if his conduct warranted good time credit plus two years without benefit of good time under § 14:95.2. State v. Johnson, 514 So. 2d 684, 1987 La. App. LEXIS 10525 (Oct. 28, 1987).

Trial court improperly applied the enhancement provisions of La. Code Crim. Proc. Ann. art. 893.1 to defendant’s sentence for attempted manslaughter because defendant received no pre-trial notice from the district attorney indicating the State’s intention to seek enhancement under article 893.1. State v. Boyd, 503 So. 2d 747, 1987 La. App. LEXIS 8851 (Mar. 4, 1987).

In the conviction of defendant of aggravated battery where the offense was committed with a firearm, the trial court improperly enhanced the sentence under La. Code Crim. Proc. Ann. art. 893.1 where no pretrial notice of the state’s intent to invoke the provisions of art. 893.1 was given to defendant. State v. Rogers, 503 So. 2d 1077, 1987 La. App. LEXIS 8791 (Feb. 25, 1987).

Where the record failed to show whether defendant had actual notice of the impending application of La. Code Crim. Proc. Ann. art. 893.1, defendant’s sentence was remanded for a determination of whether defendant had such notice; if defendant did not have such notice, defendant was to be given an opportunity to show that he suffered some particular prejudice from lack of notice. State v. Frazier, 492 So. 2d 156, 1986 La. App. LEXIS 7387 (June 24, 1986).

Trial court was not required by the firearm penalty enhancement statutes to impose a defendant’s sentence without benefit of parole and suspension of sentence when the State had not requested it do so in the defendant’s sentencing proceeding for manslaughter; however, the trial court could exercise its discretion to do so. State v. Veal, 490 So. 2d 604, 1986 La. App. LEXIS 7235 (June 11, 1986).

Defendant’s enhanced sentence of ten years without the benefit of parole, probation, or good time, was illegal where, although defendant understood that he would be sentenced to ten years at the time he plead, there was no mention of the enhanced statutes at the time defendant plead and the enhancement constituted prejudice. State v. Moore, 488 So. 2d 987, 1986 La. LEXIS 6436 (May 20, 1986).

Because there was no indication in the record that the prosecutor had requested enhancement of the sentence via La. Code Crim. Proc. Ann. art. 893.1, the appellate court deleted the parole, probation, and sentence suspension restrictions on defendant’s sentence even though he had committed manslaughter with a firearm. State v. Shows, 488 So. 2d 992, 1986 La. LEXIS 6438 (May 20, 1986).

On defendant’s appeal from the sentences imposed under La. Code Crim. Proc. Ann. art. 893.1 and former La. Rev. Stat. Ann. § 14:95.2 (amended to delete provison), the court found that the state failed to give notice before trial of its intent to apply La. Code Crim. Proc. Ann. art. 893.1 to enhance defendant’s sentence; however, because no prejudice was shown to have resulted from the failure, such rule did not apply retroactively to defendant’s case. State v. Narcisse, 486 So. 2d 349, 1986 La. App. LEXIS 6614 (Apr. 9, 1986).

Defendant was not prejudiced by the application of La. Code Crim. Proc. Ann. art. 893.1 to his sentence for aggravated battery when, although he did not have written notice of the State’s intent to apply the enhancement, he was fully aware prior to acceptance of his guilty plea that the trial court intended to invoke the provision. State v. Horn, 486 So. 2d 324, 1986 La. App. LEXIS 6662 (Apr. 9, 1986).

La. Code Crim. Proc. Ann. art. 893.1 applies to all felonies, therefore, a sentencing enhancement was permitted for defendant’s gun use during the crime of aggravated battery under La. Rev. Stat. Ann. § 14:34 and the sentencing judge’s discretion was properly limited under La. Code Crim. Proc. Ann. art. 893.1. State v. Hogan, 480 So. 2d 288, 1985 La. LEXIS 10090 (Dec. 2, 1985).

Sentencing enhancement for the use of a firearm during an aggravated battery did not constitute cruel and unusual punishment under La. Const. art. I, § 20 because the sentence was not grossly out of proportion to the severity of the crime, in light of the harm caused to society; it did not shock the appellate court’s sense of justice or needlessly impose pain and suffering. State v. Hogan, 480 So. 2d 288, 1985 La. LEXIS 10090 (Dec. 2, 1985).

Sentencing enhancement imposed for the use of a firearm during an aggravated battery did not foreclose adequate consideration of the sentencing guidelines because the judge was still able to consider the mitigating factors presented by defendant when determining the appropriate sentence for the underlying crime. State v. Hogan, 480 So. 2d 288, 1985 La. LEXIS 10090 (Dec. 2, 1985).

Defendant was not entitled to notice of La. Code Crim. Proc. Ann. art. 893.1 in the information because the trial preceded the rendition of the opinion requiring such notice, and defendant was unable to show that retrospective application was warranted where there was no prejudice. State v. Hogan, 480 So. 2d 288, 1985 La. LEXIS 10090 (Dec. 2, 1985).

Trial court improperly applied the firearm sentence enhancement where the district attorney failed to indict defendant on the firearms charge, the trial judge did not discuss this sentence enhancement with defendant prior to defendant’s entering of a guilty plea, and when defendant appealed the sentence, the Court of Appeal improperly applied an additional enhancement based on its belief that the trial judge’s sentence was too lenient. State v. Delcambre, 480 So. 2d 294, 1985 La. LEXIS 10093 (Dec. 2, 1985).

Since there was no constitutional deficiency in the defendant’s not being formally notified of the gun use, or the district attorney’s or judge’s forthcoming intention to invoke La. Code Crim. Proc. Ann. art. 893.1, and since the defendant was not prejudiced by the absence of formal notification concerning art. 893.1, there was no impediment to the art. 893.1 enhancement. State v. Kennedy, 480 So. 2d 299, 1985 La. LEXIS 10100 (Dec. 2, 1985).

La. Code Crim. Proc. Ann. art. 893.1 was not unconstitutionally infirm as applied to a defendant convicted of negligent homicide for the shooting of a woman; imposition of a sentencing enhancement under article 893.1 furthered the legitimate legislative goal of restricting the abuse of firearms by enhancing the penalties of those who use weapons to commit crimes. State v. Barberousse, 480 So. 2d 273, 1985 La. LEXIS 10103 (Dec. 2, 1985).

Defendant’s sentence for manslaughter, which was enhanced for the use of a firearm, was reversed, because defendant was not given pretrial notice that the State intended to seek the application of the firearm enhancement statutes, La. Rev. Stat. Ann.§ 14:95.2 and La. Code Crim. Proc. Ann. art. 893.1. State v. Jackson, 480 So. 2d 263, 1985 La. LEXIS 10088 (Dec. 2, 1985), overruled by State v. Sanders, 523 So. 2d 209, 1988 La. LEXIS 530 (La. 1988), overruled by State v. Allen, 496 So. 2d 301, 1986 La. LEXIS 7476 (La. 1986).

In a sentencing matter where defendant received no notice of the impending application of La. Code Crim. Proc. Ann. art. 893.1 to enhance his sentence for manslaughter, he was not entitled to relief; there is simply no evidence of prejudice from the absence of pre-trial written notice informing him of the State’s intent to invoke the provisions of article 893.1. State v. Harris, 480 So. 2d 281, 1985 La. LEXIS 10097 (Dec. 2, 1985).

La. Code Crim. Proc. art. 893.1 is applicable the crime of manslaughter. State v. Harris, 480 So. 2d 281, 1985 La. LEXIS 10097 (Dec. 2, 1985).

Where the record showed that, in sentencing defendant to the maximum term of 50 years for attempted murder, the trial court adequately considered the sentencing criteria under La. Code Crim. Proc. Ann. art. 894.1, including the mitigating factor of defendant’s mental condition, the trial court’s further imposition of the firearms enhancement under La. Code Crim. Proc. Ann. art. 893.1 and La. Rev. Stat. Ann. § 14:95.2 to exclude the possibility of parole was proper. State v. Allen, 478 So. 2d 589, 1985 La. App. LEXIS 10063 (Oct. 30, 1985), affirmed in part by, amended in part by 496 So. 2d 301, 1986 La. LEXIS 7476 (La. 1986).

Because La. Code Crim. Proc. Ann. art. 893.1 is not a separate offense, but rather an enhanced penalty provision, it is not a denial of due process law where the indictment does not allege the application or intended use of art. 893.1. State v. Alexander, 474 So. 2d 537, 1985 La. App. LEXIS 10163 (Aug. 20, 1985).

Defendant’s due process right to be informed of the full nature and cause of the accusations against him for simple kidnapping was not violated by the State’s failure to allege in the indictment the use or possession of a firearm before the trial court applied La. Code Crim. Proc. Ann. art. 893.1 to enhance the penalty and impose a sentence without benefit of parole, probation, or suspension of sentence. State v. Alexander, 474 So. 2d 537, 1985 La. App. LEXIS 10163 (Aug. 20, 1985).

Under La. Code Crim. Proc. Ann. art. 893.1 defendant’s sentence was not illegal, and could not be amended, where the State did not charge defendant under the firearms penalty enhancement statutes or seek enhancement of defendant’s sentence prior to appeal. State v. Coleman, 465 So. 2d 709, 1985 La. LEXIS 8367 (Apr. 1, 1985).

“Use of a firearm” enhancement under La. Code Crim. Proc. Ann. art. 893.1 would apply to the illegal use of weapons or dangerous instrumentalities just as any other felony where suspension of sentence had not been otherwise prohibited and a finding was made that a firearm was used in the commission of the offense. State v. Victorian, 448 So. 2d 1304, 1984 La. App. LEXIS 8585 (Apr. 11, 1984).

•••• Criminal History

••••• Prior Felonies. — In the prosecution of defendant for aggravated battery, the trial court committed reversible error in sentencing defendant under the enhancement provisions of La. Code Crim. Proc. Ann. art. 893.1, where defendant had two prior felony convictions, and where suspension of sentence was automatically prohibited under La. Code Crim. Proc. Ann. art. 893. State v. Bienvenue, 497 So. 2d 37, 1986 La. App. LEXIS 8048 (Nov. 5, 1986).

•• Imposition. — Sentencing court could not use the sentencing provisions of La. Code Crim. Proc. Ann. art. 893.1 when the prosecution failed to notify defendant of its intention to seek enhancement of sentence through article 893.1. State v. Brown, 504 So. 2d 1086, 1987 La. App. LEXIS 8910 (Mar. 4, 1987).

••• General Overview. — Defendant’s enhanced sentence under La. Code Crim. Proc. Ann. art. 893.1 for the offense of manslaughter was vacated and remanded because the state failed to provide defendant with notice of its intention to seek enhanced penalties before trial. State v. Lilly, 552 So. 2d 1036, 1989 La. App. LEXIS 2250 (Nov. 14, 1989).

17 years of hard labor was not an illegal sentence for a defendant convicted of manslaughter with a firearm. State v. Jackson, 454 So. 2d 211, 1984 La. App. LEXIS 9224 (June 26, 1984), affirmed in part and reversed in part by 480 So. 2d 263, 1985 La. LEXIS 10088 (La. 1985).

••• Factors. — In sentencing a first-time offender to the maximum of five years at hard labor for negligent homicide, in violation of La. Rev. Stat. Ann. § 14:32, the trial court was not required to articulate every circumstance listed in La. Code Crim. Proc. Ann. art. 894.1; the record contained an adequate factual basis for the sentence, including the use of a gun, which was designed to kill, and the district attorney’s decision not to impose a firearms enhancement, as he could have done under La. Code Crim. Proc. Ann. arts. 893.1 through 893.3. State v. Rachal, 703 So. 2d 678, 1997 La. App. LEXIS 2612 (Oct. 29, 1997), writ denied by La. 97-2978, 716 So. 2d 884, 1998 La. LEXIS 1079 (La. Mar. 27, 1998).

Under La. Code Crim. Proc. Ann. art. 893.1, the district attorney intending to move for imposition of sentence under the provisions of La. Code Crim. Proc. Ann. art. 893.3, shall file a motion within a reasonable period of time prior to commencement of trial of the felony in which the firearm was used. State v. Heck, 560 So. 2d 611, 1990 La. App. LEXIS 792 (Apr. 12, 1990), writ of certiorari denied by 566 So. 2d 395, 1990 La. LEXIS 2087 (La. 1990).

La. Code Crim. Proc. Ann. art. 893.1 does not define a crime and does not impose an additional penalty when a firearm is used in the commission of a felony; rather, it merely limits the trial judge’s sentencing discretion by providing a minimum sentence which is determined by the penalty provision of the crime involved; this article also mandates that imposition or execution of sentence shall not be suspended and the offender shall not be eligible for probation or parole. State v. Quraan, 487 So. 2d 540, 1986 La. App. LEXIS 6572 (Apr. 11, 1986).

Use of a firearm in an aggravated burglary and battery supported enhancement of a defendant’s sentence. State v. Hamilton, 481 So. 2d 135, 1985 La. App. LEXIS 10454 (Dec. 4, 1985).

Where the state raised La. Code Crim. Proc. Ann. art. 893.1 after the trial court sentenced defendant to two years at hard labor, the trial court’s imposition of two concurrent terms of five years at hard labor, one for aggravated battery and one under art. 893.1, and the vacation of its first sentence was not excessive; the sentence was the mandatory minimum for a felon who used a weapon in the perpetration of an aggravated battery. State v. Blache, 464 So. 2d 1082, 1985 La. App. LEXIS 8302 (Feb. 28, 1985), reversed by 480 So. 2d 304, 1985 La. LEXIS 10084 (La. 1985).

Where defendant was not given notice of the applicability of La. Code Crim. Proc. Ann. art. 893.1, and the State made no assertion of the applicability of art. 893.1 or that the sentence was illegally lenient, the trial court was directed, on remand, to sentence defendant without regard to art. 893.1; fundamental fairness required that the sentence be considered under the negligent homicide statute. State v. Williams, 454 So. 2d 1287, 1984 La. App. LEXIS 9395 (Aug. 22, 1984).

Trial court properly sentenced 18-year old defendant to six years at hard labor on a conviction for simple burglary under La. Rev. Stat. Ann. § 14:62 and La. Code Crim. Proc. Ann. art. 893.1 where the trial court had taken defendant’s youth into consideration in its determination of the sentence. State v. Ratigan, 446 So. 2d 525, 1984 La. App. LEXIS 8210 (Mar. 7, 1984).

•• Plea Agreements. — Where defendant, pursuant to a plea bargain, pleaded guilty to the offense of aggravated battery and received a five year sentence, which was below the minimum sentence required by La. Rev. Stat. Ann. § 14:95.2 and La. Code Crim. Proc. Ann. art. 893.1, the court was without authority to correct the illegally lenient sentence in the absence of any objection by the State; the State was satisfied with the sentence imposed as a result of the plea bargain. State v. Lewis, 455 So. 2d 685, 1984 La. App. LEXIS 9411 (Aug. 22, 1984), review denied by 459 So. 2d 544, 1984 La. LEXIS 10266 (La. 1984).

•• Ranges. — La. Code Crim. Proc. Ann. art. 893.1 now simply sets forth the procedure the State follows if it intends to move for imposition of a mandatory minimum sentence under art. 893.3. There was no legislative intent expressed to change the existing law from merely providing for mandatory minimum sentences to providing for separate sentences in addition to the ones imposed for the crimes for which the defendant has been convicted. State v. Brown, 853 So. 2d 665, 2003 La. App. LEXIS 2192 (July 23, 2003).

Mandatory minimum sentencing scheme provided by La. Code Crim. Proc. Ann. art. 893.1 et seq., which provides for a two-year mandatory minimum sentence for an offense in which defendant possessed or used a firearm, is not unconstitutional under Apprendi, or under any other jurisprudence. State v. Lee, 844 So. 2d 970, 2003 La. App. LEXIS 1065 (Apr. 2, 2003), writ denied by La. 2003-1247, 855 So. 2d 330, 2003 La. LEXIS 2929 (La. Oct. 10, 2003).

La. Code Crim. Proc. Ann. art. 893.1 does not define a crime and does not impose an additional penalty when a firearm is used in the commission of a felony; rather, it merely limits the trial judge’s sentencing discretion by providing a minimum sentence which is determined by the penalty provision of the crime involved; this article also mandates that imposition or execution of sentence shall not be suspended and the offender shall not be eligible for probation or parole. State v. Quraan, 487 So. 2d 540, 1986 La. App. LEXIS 6572 (Apr. 11, 1986).

La. Code Crim. Proc. Ann. art. 893.1 applies to all felonies, therefore, a sentencing enhancement was permitted for defendant’s gun use during the crime of aggravated battery under La. Rev. Stat. Ann. § 14:34 and the sentencing judge’s discretion was properly limited under La. Code Crim. Proc. Ann. art. 893.1. State v. Hogan, 480 So. 2d 288, 1985 La. LEXIS 10090 (Dec. 2, 1985).

Trial court’s failure to account for the enhancement provisions of La. Rev. Stat. Ann. § 14:95.2 and La. Code Crim. Proc. Ann. art. 893.1 when instructing the jury about the minimum sentence defendant was subject to for manslaughter was harmless error. State v. Green, 478 So. 2d 236, 1985 La. App. LEXIS 10134 (Nov. 7, 1985), vacated by 483 So. 2d 957, 1986 La. LEXIS 5842 (La. 1986).

A defendant, who was convicted of attempted second degree murder, was properly sentenced to consecutive prison terms totaling seven years because the legislature specifically authorized cumulative punishments under La. Rev. Stat. Ann. § 14:95.2 and La. Code Crim. Proc. Ann. art. 893.1. The Double Jeopardy Clause does no more than prevent the sentencing court from proscribing greater punishment than the legislature intended. State v. Harleaux, 461 So. 2d 670, 1984 La. App. LEXIS 10407 (Dec. 28, 1984).

•• Suspension. — In the prosecution of defendant for aggravated battery, the trial court committed reversible error in sentencing defendant under the enhancement provisions of La. Code Crim. Proc. Ann. art. 893.1, where defendant had two prior felony convictions, and where suspension of sentence was automatically prohibited under La. Code Crim. Proc. Ann. art. 893. State v. Bienvenue, 497 So. 2d 37, 1986 La. App. LEXIS 8048 (Nov. 5, 1986).

Because there was no indication in the record that the prosecutor had requested enhancement of the sentence via La. Code Crim. Proc. Ann. art. 893.1, the appellate court deleted the parole, probation, and sentence suspension restrictions on defendant’s sentence even though he had committed manslaughter with a firearm. State v. Shows, 488 So. 2d 992, 1986 La. LEXIS 6438 (May 20, 1986).

• Appeals

•• Standards of Review

••• Abuse of Discretion

•••• General Overview. — Given that the maximum term of imprisonment for a conviction of manslaughter was 21 years at hard labor, and a trial court had to impose a minimum sentence of 5 years at hard labor, without benefit of probation, parole, or suspension of sentence, and an additional penalty of two years at hard labor, without benefit of probation, parole or suspension of sentence was required by the firearm enhancement statute, and given further that the sentencing court enumerated some of the statutorily mandated sentencing criteria, the sentencing court did not abuse its discretion and the sentence was not excessive. State v. Burton, 464 So. 2d 421, 1985 La. App. LEXIS 8321 (Feb. 26, 1985), writ of certiorari denied by 468 So. 2d 570, 1985 La. LEXIS 8723 (La. 1985).

EVIDENCE

• Procedural Considerations

•• Weight & Sufficiency. — In a case where defendant, a former police officer was convicted of five forcible rapes and three second degree kidnappings, the evidence was sufficient to establish that defendant possessed a firearm during the commission of some of the offenses under because several victims and their companions testified that defendant was in possession of a gun at the time of the offenses; on remand, the trial court was to identify which offenses defendant committed while in possession of a firearm. State v. Lee, 844 So. 2d 970, 2003 La. App. LEXIS 1065 (Apr. 2, 2003), writ denied by La. 2003-1247, 855 So. 2d 330, 2003 La. LEXIS 2929 (La. Oct. 10, 2003).

GOVERNMENTS

• Legislation

•• Effect & Operation

••• Prospective Operation. — Defendant was not entitled to notice of La. Code Crim. Proc. Ann. art. 893.1 in the information because the trial preceded the rendition of the opinion requiring such notice, and defendant was unable to show that retrospective application was warranted where there was no prejudice. State v. Hogan, 480 So. 2d 288, 1985 La. LEXIS 10090 (Dec. 2, 1985).

•• Interpretation. — La. Code Crim. Proc. Ann. art. 893.1 now simply sets forth the procedure the State follows if it intends to move for imposition of a mandatory minimum sentence under art. 893.3. There was no legislative intent expressed to change the existing law from merely providing for mandatory minimum sentences to providing for separate sentences in addition to the ones imposed for the crimes for which the defendant has been convicted. State v. Brown, 853 So. 2d 665, 2003 La. App. LEXIS 2192 (July 23, 2003).

The contention of a defendant convicted of manslaughter with a firearm, that the sentence was excessive because the trial court erred in imposing a sentence at hard labor without benefit of parole, probation, or suspension of sentence, was without merit; the court observed that the statute in effect at the time of the offense, La. Code Crim. Proc. Ann art. 893.1, expressly provided that any sentence imposed thereunder was without benefit of parole, probation, or suspension. State v. Brown, 541 So. 2d 386, 1989 La. App. LEXIS 552 (Mar. 29, 1989), writ of certiorari denied in part, amended by 550 So. 2d 622, 1989 La. LEXIS 2355 (La. 1989).
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Developments in the Law, 1987-1988: A Faculty Symposium: Criminal Procedure. 49 La. L. Rev. 329 (November, 1988).
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Art. 893.2. Discharge, use, or possession of firearm in commission of a felony or a specifically enumerated misdemeanor; hearing.

A. If a motion was filed by the state in compliance with Article 893.1, the court may conduct a contradictory hearing following conviction to determine whether a firearm was discharged, or used during the commission of the felony or specifically enumerated misdemeanor, or actually possessed during the commission of a felony which is a crime of violence as defined by R.S. 14:2(B), felony theft, production, manufacturing, distribution, dispensing, or possession with intent to produce, manufacture, distribute, or dispense a controlled dangerous substance in violation of the Uniform Controlled Dangerous Substances Law, or specifically enumerated misdemeanor and whether the mandatory minimum sentencing provisions of Article 893.3 have been shown to be applicable.

B. The court may consider any evidence introduced at the trial on the merits, at defendant’s guilty plea, or at the hearing of any motion filed in the case. The court may also consider any other relevant evidence presented by either party at the contradictory hearing. The hearsay rule shall not be applicable at such contradictory hearings.

C. The burden shall be upon the state to establish by clear and convincing evidence that the defendant actually discharged, used, or actually possessed a firearm during the commission of the felony or specifically enumerated misdemeanor for which the defendant was convicted and that any conditions otherwise required by the mandatory minimum sentencing provisions of Article 893.3 are shown to be applicable.

D. If at any time during or at the completion of the trial, the court finds by clear and convincing evidence that the state has established that a firearm was discharged or used during the commission of the felony or specifically enumerated misdemeanor or actually possessed during the commission of a felony which is a crime of violence as defined by R.S. 14:2(B), a felony theft, production, manufacturing, distribution, dispensing, or possession with intent to produce, manufacture, distribute, or dispense a controlled dangerous substance in violation of the Uniform Controlled Dangerous Substances Law, or specifically enumerated misdemeanor, and that the mandatory minimum sentencing provisions of Article 893.3 have been shown to be applicable, the court may dispense with the hearing provided for in Paragraph A of this Article.

E. The motion shall be heard and disposed of prior to the imposition of sentence. (Acts 1988, No. 319, § 1; Acts 1999, No. 575, § 1, eff. Aug. 15, 1999.)

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “R.S. 14:2(B)” for “R.S. 14:2(13)” in (A) and (D), as amended by Acts 2006, No. 72, § 1.

1999 Amendments. — Acts 1999, No. 575, § 1, effective August 15, 1999, added (C) and (D); substituted “Discharge, use, or possession” for “Use,” inserted “or a specifically enumerated misdemeanor”; in (A), substituted “may” for “shall,” inserted “discharged, or,” “during,” added “or specifically ... be applicable”; redesignated former (C) as (E).
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CRIMINAL LAW & PROCEDURE

• Sentencing

•• Guidelines

••• Adjustments & Enhancements

•••• General Overview. — Although defendant pleaded guilty pursuant to a plea agreement, this did not preclude appellate review of defendant’s sentence. The State’s written notice to defendant that it intended to seek a sentencing enhancement for the use of a firearm was adequate; when defendant agreed to plead guilty to manslaughter, he was told that the State would pursue the sentence enhancement. State v. Curtis, 880 So. 2d 112, 2004 La. App. LEXIS 1902 (Aug. 4, 2004), writ denied by La. 2004-2277, 893 So. 2d 71, 2005 La. LEXIS 293 (La. Jan. 28, 2005).

A trial court may constitutionally sentence a defendant under the firearm enhancment statutes where the legislature exercised its prerogative in directing the imposition of a minimum sentence given the great harm ensuing to victims of firearms. State v. Kennedy, 463 So. 2d 808, 1985 La. App. LEXIS 8030 (Jan. 23, 1985), affirmed in part and reversed in part by 480 So. 2d 299, 1985 La. LEXIS 10100 (La. 1985).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1987-1988: A Faculty Symposium: Criminal Procedure. 49 La. L. Rev. 329 (November, 1988).

Art. 893.3. Sentence imposed on felony or specifically enumerated misdemeanor in which firearm was possessed, used, or discharged.

A. If the court finds by clear and convincing evidence that the offender actually possessed a firearm during the commission of the felony or specifically enumerated misdemeanor for which he was convicted, the court shall impose a term of imprisonment of two years; however, if the maximum sentence for the underlying offense is less than two years, the court shall impose the maximum sentence.

B. If the court finds by clear and convincing evidence that the offender actually used a firearm in the commission of the felony or specifically enumerated misdemeanor for which he was convicted, the court shall impose a term of imprisonment of five years; however, if the maximum sentence for the underlying offense is less than five years, the court shall impose the maximum sentence.

C. If the court finds by clear and convincing evidence that the offender actually discharged a firearm in the commission of the felony or specifically enumerated misdemeanor for which he was convicted, the court shall impose a term of imprisonment of ten years; however, if the maximum sentence for the underlying offense is less than ten years, the court shall impose the maximum sentence.

D. If the court finds by clear and convincing evidence that a firearm was actually used or discharged by the defendant during the commission of the felony for which he was convicted, and thereby caused bodily injury, the court shall impose a term of imprisonment of fifteen years; however, if the maximum sentence for the underlying felony is less than fifteen years, the court shall impose the maximum sentence.

E. (1) (a) Notwithstanding any other provision of law to the contrary, if the defendant commits a felony with a firearm as provided for in this Article, and the crime is considered a violent felony as defined in this Paragraph, the court shall impose a minimum term of imprisonment of ten years. In addition, if the firearm is discharged during the commission of such a violent felony, the court shall impose a minimum term of imprisonment of twenty years.

(b) A “violent felony” for the purposes of this Paragraph is: second degree sexual battery, aggravated burglary, carjacking, armed robbery, second degree kidnapping, manslaughter, or forcible rape.

(2) A sentence imposed under this Paragraph shall be without benefit of parole, probation or suspension of sentence.

F. A sentence imposed under the provisions of this Article shall not be suspended and shall be imposed in the same manner as provided in the felony for which the defendant was convicted.

G. A defendant sentenced under the provisions of this Article shall not be eligible for parole during the period of the mandatory minimum sentence.

H. If the court finds that a sentence imposed under provisions of this Article would be excessive, the court shall state for the record the reasons for such finding and shall impose the most severe sentence which is not excessive.

I. For the purpose of this Article, “firearm” is defined as an instrument used in the propulsion of shot, shell, or bullets by the action of gunpowder exploded within.

J. For purposes of this Article, the specifically enumerated misdemeanors to which these sentencing provisions are applicable shall be:

(1) R.S. 14:79, violation of a protective order, involving an assault or battery of the person protected.

(2) R.S. 14:67, theft.

(3) R.S. 14:35, simple battery.

(4) R.S. 14:37, aggravated assault.

(5) R.S. 14:40.2, stalking.

(6) R.S. 14:35.3, domestic abuse battery. (Acts 1988, No. 319, § 1; Acts 1994, 3rd Ex. Sess., No. 41, § 1; Acts 1999, No. 575, § 1, eff. Aug. 15, 1999; Acts 2004, No. 676, § 3, eff. Aug. 15, 2004; Acts 2007, No. 41, § 1, eff. June 18, 2007.)

2007 Amendments. — Acts 2007, No. 41, § 1, effective June 18, 2007, added (J)(6).

2004 Amendments. — Acts 2004, No. 676, § 3, effective August 15, 2004, substituted “second degree sexual battery” for “aggravated sexual battery” in (E)(1)(b).

1999 Amendments. — Acts 1999, No. 575, § 1, effective August 15, 1999, added (A) through (C); added (I) and (J); redesignated former (A) as (D); inserted “or specifically enumerated misdemeanor,” “possessed,” and “or discharged’; rewrote (D) which read: “If the court finds by clear and convincing evidence that a firearm was actually used by the defendant in the commission of the felony for which he was convicted, the court shall impose the maximum sentence of imprisonment provided by law if the maximum sentence is less than five years and shall impose a sentence of at least five years if the maximum sentence exceeds five years”; in (E)(1)(a), inserted “as defined in this paragraph,” and added the last sentence; in (E)(2)(b), deleted in the only sentence, “first degree murder, second degree murder, aggravated rape,” “aggravated kidnapping,” and “or” preceding “armed robbery,” and added “second degree kidnapping, manslaughter, or forcible rape”; redesignated former (B) through (D) as (F) through (H); in (G), substituted “A” for “The court may order that a”, “the provisions of this article” for “this provision”, “during the period of the mandatory minimum sentence” for “for a specified period of time not to excced five years.”
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CONSTITUTIONAL LAW

• Congressional Duties & Powers

•• Ex Post Facto Clause & Bills of Attainder

••• General Overview. — Trial court’s additional sentence of defendant to the mandatory sentence under La. Code Crim. Proc. Ann. art. 893.3 for firearms use was an unconstitutional ex post facto application of the law because the law was not in effect at the time of the offense. State v. Taylor, 793 So. 2d 367, 2001 La. App. LEXIS 1763 (July 11, 2001).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Homicide

••• Voluntary Manslaughter

•••• General Overview. — Twenty-five year sentence after a manslaughter conviction was not excessive because it was within the applicable sentencing range for manslaughter, a 20-year sentence was required because of defendant’s use of a firearm, and the sentence was not excessive in light of those imposed by other courts under similar circumstances. State v. Jefferson, 834 So. 2d 572, 2002 La. App. LEXIS 3843 (Dec. 4, 2002).

Sentence of 21 years following defendant’s conviction of manslaughter was remanded as illegal. Although a firearm was used in the commission of the crime, the trial judge failed to impose the additional sentence mandated under former La. Rev. Stat. Ann. § 14:95.2 (now La. Code Crim. Proc. Ann. art. 893.3). State v. Allen, 450 So. 2d 1378, 1984 La. App. LEXIS 8908 (May 30, 1984), reversed in part by 457 So. 2d 1183, 1984 La. LEXIS 9736 (La. 1984).

•• Weapons

••• Use

•••• General Overview. — La. Code Crim. Proc. Ann. art. 893.3 is nothing more than a sentencing enhancement statute that provides for the imposition of a mandatory minimum sentence for an offense for which the defendant has been convicted beyond a reasonable doubt, with such sentence not exceeding the maximum statutory sentence for that offense. State v. Brown, 853 So. 2d 665, 2003 La. App. LEXIS 2192 (July 23, 2003).

Trial court’s additional sentence of defendant to the mandatory sentence under La. Code Crim. Proc. Ann. art. 893.3 for firearms use was an unconstitutional ex post facto application of the law because the law was not in effect at the time of the offense. State v. Taylor, 793 So. 2d 367, 2001 La. App. LEXIS 1763 (July 11, 2001).

Firearm enhancement statute, which limits the trial judge’s sentencing discretion in regard to probation, parole, or suspension of sentence, when a firearm is used in the commission of a felony, is not applicable where the felony is illegal use of a weapon under La. Rev. Stat. Ann. § 14:94; in other words, La. Code Crim. Proc. Ann. art. 893.3 does not apply when the committed felony, and use of the weapon are one and the same. State v. Street, 480 So. 2d 309, 1985 La. LEXIS 10094 (Dec. 2, 1985).

• Sentencing

•• Cruel & Unusual Punishment. — Twenty-five year sentence after a manslaughter conviction was not excessive because it was within the applicable sentencing range for manslaughter, a 20-year sentence was required because of defendant’s use of a firearm, and the sentence was not excessive in light of those imposed by other courts under similar circumstances. State v. Jefferson, 834 So. 2d 572, 2002 La. App. LEXIS 3843 (Dec. 4, 2002).

Trial court did not abuse its discretion when it sentenced defendant to the mandatory minimum sentence of 20 years at hard labor on a conviction of manslaughter; furthermore, in light of the trial court’s thorough examination, the appellate court found that it was unlikely that the trial court would have reduced the defendant’s sentence had defense counsel made a timely objection to the sentence; therefore, the defendant failed to show a reasonable probability that, but for counsel’s error, the sentence would have been different had defense counsel made a timely objection to the sentence. State v. Prudhomme, 829 So. 2d 1166, 2002 La. App. LEXIS 3313 (Oct. 30, 2002), writ denied by La. 2002-3230, 855 So. 2d 324, 2003 La. LEXIS 2906 (La. Oct. 10, 2003).

•• Guidelines

••• Adjustments & Enhancements

•••• General Overview. — Although defendant pleaded guilty pursuant to a plea agreement, this did not preclude appellate review of defendant’s sentence. The State’s written notice to defendant that it intended to seek a sentencing enhancement for the use of a firearm was adequate; when defendant agreed to plead guilty to manslaughter, he was told that the State would pursue the sentence enhancement. State v. Curtis, 880 So. 2d 112, 2004 La. App. LEXIS 1902 (Aug. 4, 2004), writ denied by La. 2004-2277, 893 So. 2d 71, 2005 La. LEXIS 293 (La. Jan. 28, 2005).

Where a defendant was not charged in the indictment with violating former La. Rev. Stat. Ann. § 14:95.2 (now La. Code Crim. Proc. Ann. art. 893.3), the defendant did not receive proper notice of the charge and the sentence enhancement imposed under the statute was illegal. State v. Kennedy, 480 So. 2d 299, 1985 La. LEXIS 10100 (Dec. 2, 1985).

A trial court may constitutionally sentence a defendant under both firearm enhancment statutes, former La. Rev. Stat. Ann. § 14:95.2 (now La. Code Crim. Proc. Ann. art. 893.3) and former La. Code Crim. Proc. Ann. art. 893.1 (now La. Code Crim. Proc. Ann. art. 893.2) where the legislature exercised its prerogative in directing the imposition of a minimum sentence given the great harm ensuing to victims of firearms. State v. Kennedy, 463 So. 2d 808, 1985 La. App. LEXIS 8030 (Jan. 23, 1985), affirmed in part and reversed in part by 480 So. 2d 299, 1985 La. LEXIS 10100 (La. 1985).

Defendant’s sentence of two years imprisonment without probation, parole, or suspension of sentence under former La. Rev. Stat. Ann. § 14:95.2 (now La. Code Crim. Proc. Ann. art. 893.3) for manslaughter with a firearm was not excessive and did not violate minimum requirements of due process; defendant had adequate notice and opportunity to defend against the enhancement statute. State v. Cage, 444 So. 2d 347, 1983 La. App. LEXIS 9993 (Dec. 22, 1983), writ of certiorari denied by 446 So. 2d 1214, 1984 La. LEXIS 8483 (La. 1984).

•• Imposition

••• General Overview. — Even though the trial court failed to advise defendant that he could be sentenced under the provisions of former La. Code Crim. Proc. Ann. art. 893.1 (now La. Code Crim. Proc. Ann. art. 893.3), which required sentencing without the benefit of parole, probation or suspension of sentence if a firearm was used in the commission of a felony, such failure did not affect the validity of either the guilty plea or the sentence imposed. State v. Shows, 467 So. 2d 1148, 1985 La. App. LEXIS 8550 (Apr. 3, 1985), amended by 488 So. 2d 992, 1986 La. LEXIS 6438 (La. 1986).

Sentence of 21 years following defendant’s conviction of manslaughter was remanded as illegal. Although a firearm was used in the commission of the crime, the trial judge failed to impose the additional sentence mandated under former La. Rev. Stat. Ann. § 14:95.2 (now La. Code Crim. Proc. Ann. art. 893.3). State v. Allen, 450 So. 2d 1378, 1984 La. App. LEXIS 8908 (May 30, 1984), reversed in part by 457 So. 2d 1183, 1984 La. LEXIS 9736 (La. 1984).

••• Factors. — Where La. Code Crim. Proc. Ann. art. 893.3(A) only provides for a two-year mandatory minimum sentence for an offense for which defendant has been convicted, not an additional sentence on top of the sentence imposed for the conviction, the trial court improperly imposed a separate two-year sentence on defendant for possessing a firearm during one of the offenses; this two-year sentence had to be vacated and the case was remanded for resentencing, at which time the trial court had to also designate the particular conviction for which it was imposing the mandatory minimum sentence under art. 893.3(A). State v. Lee, 844 So. 2d 970, 2003 La. App. LEXIS 1065 (Apr. 2, 2003), writ denied by La. 2003-1247, 855 So. 2d 330, 2003 La. LEXIS 2929 (La. Oct. 10, 2003).

Under La. Code Crim. Proc. Ann. art. 893.1, the district attorney intending to move for imposition of sentence under the provisions of La. Code Crim. Proc. Ann. art. 893.3, shall file a motion within a reasonable period of time prior to commencement of trial of the felony in which the firearm was used. State v. Heck, 560 So. 2d 611, 1990 La. App. LEXIS 792 (Apr. 12, 1990), writ of certiorari denied by 566 So. 2d 395, 1990 La. LEXIS 2087 (La. 1990).

Defendant was convicted of aggravated burglary because defendant’s accomplice, who was sitting in a car that was parked in the driveway of the victim’s home, was acting as a lookout and threatened the victim with a gun when she approached him; although defendant did not have the gun, he was legally responsible for the man that did have the gun and was subject to punishment for the use of the gun in the crime. State v. Holmes, 451 So. 2d 1175, 1984 La. App. LEXIS 8917 (May 30, 1984).

•• Ranges. — La. Code Crim. Proc. Ann. art. 893.3 is nothing more than a sentencing enhancement statute that provides for the imposition of a mandatory minimum sentence for an offense for which the defendant has been convicted beyond a reasonable doubt, with such sentence not exceeding the maximum statutory sentence for that offense. State v. Brown, 853 So. 2d 665, 2003 La. App. LEXIS 2192 (July 23, 2003).

Where La. Code Crim. Proc. Ann. art. 893.3(A) only provides for a two-year mandatory minimum sentence for an offense for which defendant has been convicted, not an additional sentence on top of the sentence imposed for the conviction, the trial court improperly imposed a separate two-year sentence on defendant for possessing a firearm during one of the offenses; this two-year sentence had to be vacated and the case was remanded for resentencing, at which time the trial court had to also designate the particular conviction for which it was imposing the mandatory minimum sentence under art. 893.3(A). State v. Lee, 844 So. 2d 970, 2003 La. App. LEXIS 1065 (Apr. 2, 2003), writ denied by La. 2003-1247, 855 So. 2d 330, 2003 La. LEXIS 2929 (La. Oct. 10, 2003).

Where defendant had been convicted of unlawful use of a firearm in violation of La. Rev. Stat. Ann. § 14:94, the imposition of a sentence of two years confinement under former La. Code Crim. Proc. Ann. art. 893.1 (now La. Code Crim. Proc. Ann. art. 893.3) where a firearm was used in the commission of the crime did not result in an unlawful double penalty. State v. Street, 464 So. 2d 1035, 1985 La. App. LEXIS 8309 (Feb. 26, 1985), affirmed in part and vacated in part by 480 So. 2d 309, 1985 La. LEXIS 10094 (La. 1985).

Defendant’s assignment of error that challenged the trial court’s sentencing in regard to a conviction for manslaughter in the shooting death of defendant’s estranged wife, which alleged that the trial court erred by imposing a sentence of 18 years without the benefit of probation, parole, or suspension of sentence under former La. Code Crim. Proc. Ann. art. 893.1 (now La. Code Crim. Proc. Ann. art. 893.3), was without merit; former La. Code Crim. Proc. Ann. art. 893.1 (now La. Code Crim. Proc. Ann. art. 893.3) in no way implied that a sentence of more than five years without such benefits was prohibited. State v. McKnight, 446 So. 2d 915, 1984 La. App. LEXIS 8314 (Feb. 28, 1984).

• Postconviction Proceedings

•• Parole. — Where defendant was found guilty of the responsive verdict of aggravated battery, in violation of La. Rev. Stat. Ann. § 14:34, and defendant was sentenced using the firearm sentencing provisions, the trial court did not err in sentencing defendant without the benefit of parole for the entirety of his mandatory minimum 10-year sentence, because La. Code. Crim. Proc. Ann. art. 893.3 stated there was no eligibility for parole during the period of the mandatory minimum sentence. State v. Brown, 853 So. 2d 665, 2003 La. App. LEXIS 2192 (July 23, 2003).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1987-1988: A Faculty Symposium: Criminal Procedure. 49 La. L. Rev. 329 (November, 1988).

Art. 893.4. Inapplicability to unintentional felonies.

The provisions of Article 893.3 shall not apply to a conviction for a felony in which criminal negligence is an element of the offense unless the firearm was actually used or discharged during the commission of the offense. (Acts 1988, No. 319, § 1; Acts 1999, No. 575, § 1.)

1999 Amendments. — Acts 1999, No. 575, § 1, effective August 15, 1999, added “unless ... the offense.’.

Art. 893.5. Community service in lieu of imprisonment.

A. Except as otherwise prohibited by law, the court may suspend, in whole or in part, the imposition or execution of sentence if:

(1) The defendant has not previously been convicted of a felony.

(2) The maximum term of imprisonment for the offense is thirty years or less.

(3) The court imposes a period of court-approved community service of not less than two nor more than five years.

(4) The court specifies in written form in the court record the reason for the imposition of community service in lieu of imprisonment.

B. An offender sentenced under the provisions of this Article shall be subject to all conditions of supervised probation imposed by the court or as set forth by law. The offender may have his probation revoked or modified as provided by law and shall not be allowed credit for time spent doing community service or for the time elapsed during suspension of the sentence. (Acts 1990, No. 462, § 1; Acts 1991, No. 406, § 1.)


Art. 894. Suspension and deferral of sentence; probation in misdemeanor cases.

A. (1) Notwithstanding any other provision of this Article to the contrary, when a defendant has been convicted of a misdemeanor, except criminal neglect of family, or stalking, the court may suspend the imposition or the execution of the whole or any part of the sentence imposed, provided suspension is not prohibited by law, and place the defendant on unsupervised probation or probation supervised by a probation office, agency, or officer designated by the court, other than the division of probation and parole of the Department of Public Safety and Corrections, upon such conditions as the court may fix. Such suspension of sentence and probation shall be for a period of two years or such shorter period as the court may specify.

(2) When a suspended sentence in excess of six months is imposed, the court may place the defendant on probation under the supervision of the Department of Public Safety and Corrections, division of probation and parole, for a period of not more than two years and under such conditions as the court may specify.

(3) When a defendant has been convicted of the misdemeanor offense of operating a vehicle while intoxicated, second offense, the court may suspend the imposition or the execution of the whole or any part of the sentence imposed and place the defendant on unsupervised or supervised probation upon such conditions as the court may fix, where suspension is not prohibited under the law. Such suspension of sentence and probation shall be for a period of two years or such shorter period as the court may specify.

(4) The court may suspend, reduce, or amend a misdemeanor sentence after the defendant has begun to serve the sentence.

(5) At the time that any defendant petitions the court to set aside any plea for operating a vehicle while intoxicated pursuant to this Article, the court shall order the clerk of court to mail to the Department of Public Safety and Corrections, office of motor vehicles, a certified copy of the record of the plea, fingerprints of the defendant, and proof of the requirements as set forth in Code of Criminal Procedure Article 556.1 which shall include the defendant’s date of birth, social security number, and driver’s license number. An additional fifty dollar court cost shall be assessed at this time against the defendant and paid to the Department of Public Safety and Corrections, office of motor vehicles, for the costs of storage and retrieval of the records.

(6) When a case is assigned to the drug division probation program pursuant to the provisions of R.S. 13:5304, with the consent of the district attorney, the court may place the defendant on probation for a period of not more than four years if the court determines that successful completion of the program may require that the period of probation exceed the two year limit. If necessary to assure successful completion of the drug division probation program, the court may extend the duration of the probation period. The period of probation as initially fixed or as extended shall not exceed four years.

(7) When a case is assigned to an established driving while intoxicated court or sobriety court program certified by the Louisiana Supreme Court Drug Court Office, the National Highway Traffic Safety Administration, or the Louisiana Highway Safety Commission, with the consent of the district attorney, the court may place the defendant on probation for a period of not more than four years if the court determines that the successful completion of the program may require that the period of probation exceed the two-year limit. If necessary to assure successful completion of the driving while intoxicated court or sobriety court program, the court may extend the duration of the probation period. The period of probation as initially fixed or as extended shall not exceed four years.

B. (1) When the imposition of sentence has been deferred by the court, as authorized by this Article, and the court finds at the conclusion of the period of deferral that the defendant has not been convicted of any other offense during the period of the deferred sentence, and that no criminal charge is pending against him, the court may set the conviction aside and dismiss the prosecution. However, prior to setting aside any conviction and dismissing the prosecution for any charge for operating a vehicle while intoxicated, the court shall require proof in the form of a certified letter from the Department of Public Safety and Corrections, office of motor vehicles, that the requirements of Paragraph (A)(5) of this Article have been complied with.

(2) The dismissal of the prosecution shall have the same effect as an acquittal, except that the conviction may be considered as a prior offense and provide the basis for subsequent prosecution of the party as a multiple offender. Discharge and dismissal under this provision may occur only once with respect to any person during a five-year period. Except as provided in Subparagraph (3) of this Paragraph, discharge and dismissal under this provision for the offense of operating a vehicle while intoxicated may occur only once with respect to any person during a ten-year period.

(3) Discharge and dismissal pursuant to the provisions of this Subparagraph may occur on a single subsequent prosecution and conviction which occurs during the ten-year period provided for in Subparagraph (B)(2) of this Article if the following conditions are met:

(a) The offender has successfully completed a driving while intoxicated court or sobriety court program pursuant to Subparagraph (A)(7) of this Article.

(b) The conditions imposed by the court pursuant to the provisions of Subparagraph (A)(3) of this Article have been met.

C. Nothing contained herein shall be construed as being a basis for destruction of records of the arrest and prosecution of any person convicted of a misdemeanor.

D. (1) The Department of Public Safety and Corrections, office of motor vehicles, shall serve as a repository for the records referred to in Paragraph (A)(5) of this Article for any plea for operating a vehicle while intoxicated entered pursuant to the provisions of this Article. The department shall maintain records for a period of ten years. The department shall respond by certified mail to a request by any court, prosecuting agency, or defendant seeking certified copies of the records or verification that the records are in the possession of the department.

(2) The records maintained by the department pursuant to this Article shall be confidential, except as otherwise provided in this Article. Certified copies of the records maintained by the department shall be admissible only in a subsequent prosecution for operating a vehicle while intoxicated and shall not be used for any other purpose.

(3) (a) The Department of Insurance is hereby authorized to expend from any surplus it derives from a fiscal year an amount not to exceed three hundred thousand dollars to the office of motor vehicles to fully implement and maintain the electronic database established in this Paragraph.

(b) The Department of Insurance is further authorized to enter into cooperative endeavor agreements with the Louisiana State Supreme Court, any district attorney’s office, or any clerk of court’s office for training and usage of the database created by this Subsection. (Acts 1972, No. 514, § 1; Acts 1972, No. 651, § 1; Acts 1975, No. 608, § 1; Acts 1978, No. 570, § 3; Acts 1982, No. 270, § 1; Acts 1986, No. 184, § 1; Acts 1987, No. 59, § 1; Acts 1989, No. 35, § 1; Acts 1990, No. 89, § 1; Acts 1995, No. 1251, § 4; Acts 1996, 1st Ex. Sess., No. 5, § 1, eff. Apr. 23, 1996; Acts 1999, No. 1168, § 1, eff. Aug. 15, 1999; Acts 2004, No. 730, § 1, eff. Aug. 15, 2004; Acts 2007, No. 62, § 2, eff. Aug. 15, 2007; Acts 2008, No. 451, § 1, eff. June 25, 2008; Acts 2012, No. 670, § 1, eff. Aug. 1, 2012.)

Editor’s Notes. — Acts 1996, 1st Ex. Sess., No. 5, § 1, adding Article 894(B) was retroactive to Aug. 15, 1995.

2012 Amendments. — The 2012 amendment by Act No. 670 added (A)(7) and (B)(3); and in (B)(2), substituted “prior offense” for “first offense” in the first sentence and substituted “Except as provided in Subparagraph (3) of this Paragraph” for “However” in the last sentence.

2008 Amendments. — Acts 2008, No. 451, § 1, effective June 25, 2008, added (A)(6).

2007 Amendments. — Acts 2007, No. 62, § 2, effective August 15, 2007, inserted “or stalking” following “neglect of family” in (A)(1).

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “this Paragraph” for “this Subsection” in Subparagraph (D)(3)(a) as amended by Acts 2004, No. 730, § 1.

2004 Amendments. — Acts 2004, No. 730, § 1, effective August 15, 2004, added Subsection (D).

1999 Amendments. — Acts 1999, No. 1168, § 1, effective August 15, 1999, added (A)(5); in (B), added the second sentence; added (D).

CROSS REFERENCES

Louisiana Law. — Fees in criminal cases; exceptions, see La. R.S. 13:847.

Definitions, see La. R.S. 13:5303.

The drug division probation program, see La. R.S. 13:5304.

Carrying a firearm or dangerous weapon by a student or nonstudent on school property, at school-sponsored functions or firearm-free zone, see La. R.S. 14:95.2.

Wearing or possessing body armor, by a student or nonstudent on school property, at school-sponsored functions, or in firearm-free zones, see La. R.S. 14:95.9.

Operating a vehicle while intoxicated, see La. R.S. 14:98.

Definitions, see La. R.S. 15:571.42.

Stipulations; advice by court, see La. R.S. 15:571.44.

Probation agreement, see La. R.S. 15:571.45.

Successful completion: effects, see La. R.S. 15:571.48.

Provision of information to protect children, see La. R.S. 15:587.1.

Commissioner to furnish operating records; other information; fees; withdrawal of forms or information, see La. R.S. 32:853.

Exceptions, see La. R.S. 44:4.1.

Records of violations of municipal ordinances and of state statutes classified as a misdemeanor or felony, see La. R.S. 44:9.
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CIVIL PROCEDURE

• Sanctions

•• Contempt

••• General Overview. — Trial court had no power or authority to impose sentence upon defendant for the contempt finding where the sentence imposed, 60 days imprisonment, was suspended and ordered more than two years prior to current litigation in the court. Walsh v. Walsh, 544 So. 2d 720, 1989 La. App. LEXIS 1070 (May 24, 1989).

CONSTITUTIONAL LAW

• Congressional Duties & Powers

•• Ex Post Facto Clause & Bills of Attainder

••• General Overview. — Retroactive application of a repeal of La. Code Crim. Proc. Ann. art. 894(B), which provided that the trial court could set aside a misdemeanor conviction if imposition of the sentence had been suspended and if the defendant had not been convicted of any other offense during the period of the suspended sentence, did not result in an ex post facto violation because the repeal of art. 894(B) did not increase the penalty for defendant’s offense and defendants in misdemeanor cases were never vested with an unconditional right to be sentenced under art. 894(B). State v. Bodenheimer, 665 So. 2d 608, 1995 La. App. LEXIS 3388 (Nov. 28, 1995), writ of certiorari denied by La. 95-3011, 667 So. 2d 539, 1996 La. LEXIS 473 (La. Feb. 9, 1996).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — Trial judge properly took into account the factors under La. Code Crim. Proc. Ann. art. 894 in sentencing the defendant and there was no abuse of discretion in imposing a sentence of nine years and a fine of $1,000 for his conviction of distribution of methamphetamine. State v. Gordy, 380 So. 2d 1347, 1980 La. LEXIS 8235 (Jan. 28, 1980).

•• Crimes Against Persons

••• Domestic Offenses

•••• General Overview. — Defendant’s sentence of six months in the parish jail was not excessive where the defendant repeatedly failed to protect her daughter from abuse and failed to obtain proper medical attention for her daughter’s second and third degree burns; the sentence imposed was within the statutory ranges. State v. Stevens, 535 So. 2d 547, 1988 La. App. LEXIS 2751 (Dec. 14, 1988).

•• Fraud

••• Fraud Against the Government

•••• False Claims

••••• General Overview. — Fines and restitution totaling $110,000 for violations of La. Rev. Stat. Ann. § 14:70.1 were well within the statutory limit and were not an abuse of the wide discretion granted to the trial judge. State v. Griffon, 448 So. 2d 1287, 1984 La. LEXIS 8439 (Feb. 27, 1984).

•• Homicide

••• Involuntary Manslaughter

•••• General Overview. — Although defendant contended that her three-year sentence for negligent homicide under La. Rev. Stat. Ann. § 14:32(C) was excessive, the court found that the trial court adequately complied with La. Code Crim. P. Ann. art. 894.1(C) in particularizing the sentence, which did not constitute an abuse of discretion. State v. Gregrich, 745 So. 2d 694, 1999 La. App. LEXIS 2759 (Oct. 13, 1999).

•• Property Crimes

••• Burglary & Criminal Trespass

•••• General Overview. — Defendant’s consecutive sentences for aggravated rape and aggravated burglary were proper because the crimes did not arise out of the same transaction, defendant had a prior criminal record and the acts were premeditated; however, insufficient reasoning was given for the consecutive sentences for the simple burglary charges. State v. Scott, 593 So. 2d 704, 1991 La. App. LEXIS 3528 (Dec. 30, 1991).

•• Sex Crimes

••• Obscenity

•••• General Overview. — Where defendant who ran a video store was convicted of obscenity, the special condition of probation that was imposed that required defendant to terminate his involvement with the sales or rentals of videos within 45 days was not improper because defendant maintained he had trouble determining what constituted obscenity, the special condition was reasonably related to defendant’s rehabilitation, and defendant had the ability to earn a living in another line of work. State v. Pashandi, 490 So. 2d 679, 1986 La. App. LEXIS 7210 (June 11, 1986).

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — Trial court did not err quashing an information charging defendant with a violation of La. Rev. Stat. Ann. § 14:98 and containing predicate driving while intoxicated convictions; the facts were sufficient to conclude that the waiver form, signed by defendant in one of the predicate offenses absent a verbal interchange on the record, considering the totality of the circumstances, was sufficient to show a waiver of the right to counsel, particularly where the form specified that defendant pled guilty under La. Code Crim. Proc. Ann. art. 894, which authorized suspension or deferral of sentence, probation, and dismissal of prosecution in misdemeanor cases. State v. Theriot, 782 So. 2d 1078, 2001 La. App. LEXIS 46 (Jan. 30, 2001).

Dismissal of a prior prosecution under La. Code Crim. Proc. Ann. art. 894 B did not exclude the consideration of that conviction as a basis for a later charge under La. Rev. Stat. Ann. § 14:98 D for DWI, third offense, imposing penalties against defendant as a multiple offender. State v. Rose, 609 So. 2d 1113, 1992 La. App. LEXIS 3734 (Dec. 2, 1992), writ of certiorari denied by 614 So. 2d 77, 1993 La. LEXIS 1171 (La. 1993).

Driver who pleaded guilty to driving while intoxicated in Mississippi could not have his conviction expunged from the records because a Louisiana court had no jurisdiction over criminal proceedings from offenses committed in another state. Alario v. State, Dep’t of Public Safety, 530 So. 2d 1164, 1988 La. App. LEXIS 1282 (May 16, 1988).

Where defendant pled guilty to a charge of driving while intoxicated, the trial court properly considered the sentencing guidelines regarding probation and suspension of a sentence under La. Code. Crim. Proc. Ann. art. 894(A)(3) and La. Rev. Stat. Ann. § 14:98B, but where the trial court failed to issue a written judgment, defendant’s sentence was invalid under La. Code Crim. Proc. Ann. arts. 871, 872. State v. Jackson, 519 So. 2d 254, 1988 La. App. LEXIS 102 (Jan. 11, 1988).

• Preliminary Proceedings

•• Withdrawal of Charges

••• General Overview. — Expunged convictions under La. Code Crim. Proc. Ann. art. 894 are still convictions for purposes of disciplinary proceedings. In re Yarno, 713 So. 2d 451, 1998 La. LEXIS 1095 (May 29, 1998).

• Sentencing

•• Alternatives

••• General Overview. — Where defendant was convicted of unauthorized entry of an inhabited dwelling, the trial court followed the requirements of La. Code Crim. Proc. Ann. art. 894 when it imposed a sentence of three years at hard labor on the grounds that the sentencing range for a second habitual felony offender was 2 to 12 years at hard labor and a $ 1,000 fine and that defendant was on probation, he was likely to commit further offenses and was in need of correctional treatment, the offense was serious, and he was ineligible for a suspended sentence. State v. Lawrence, 572 So. 2d 276, 1990 La. App. LEXIS 2611 (Nov. 14, 1990).

••• Probation

•••• General Overview. — Where defendant’s conduct set off a violent series of events, the sentencing court’s decision not to place him on probation, even if he were otherwise qualified therefor. State v. Smith, 600 So. 2d 102, 1992 La. App. LEXIS 1397 (May 13, 1992).

Trial court exceeded its authority when it imposed supervised probation without indicating that defendant’s sentence on misdemeanor theft convictions was suspended either in whole or in part. State v. Lozado, 594 So. 2d 1063, 1992 La. App. LEXIS 190 (Feb. 12, 1992).

Trial court erred in placing defendants on probation for a period in excess of that authorized by La. Code Crim. Proc. Ann. art. 894; where defendants were placed on supervised probation for one year and unsupervised probation for two years, the total of which clearly exceeded the maximum probationary period. State v. Hood, 584 So. 2d 1238, 1991 La. App. LEXIS 2273 (Aug. 21, 1991).

Where defendant pled guilty to a charge of driving while intoxicated, the trial court properly considered the sentencing guidelines regarding probation and suspension of a sentence under La. Code. Crim. Proc. Ann. art. 894(A)(3) and La. Rev. Stat. Ann. § 14:98B, but where the trial court failed to issue a written judgment, defendant’s sentence was invalid under La. Code Crim. Proc. Ann. arts. 871, 872. State v. Jackson, 519 So. 2d 254, 1988 La. App. LEXIS 102 (Jan. 11, 1988).

Where defendant who ran a video store was convicted of obscenity, the special condition of probation that was imposed that required defendant to terminate his involvement with the sales or rentals of videos within 45 days was not improper because defendant maintained he had trouble determining what constituted obscenity, the special condition was reasonably related to defendant’s rehabilitation, and defendant had the ability to earn a living in another line of work. State v. Pashandi, 490 So. 2d 679, 1986 La. App. LEXIS 7210 (June 11, 1986).

A defendant who was convicted of misdemeanor aggravated assault, was improperly sentenced to a suspended six-month jail term, conditioned on serving 60 days in the parish prison, because a prison term as a condition of probation only applied to felony cases. State v. Connors, 432 So. 2d 308, 1983 La. App. LEXIS 8588 (May 17, 1983).

Though defendant’s sentence for a misdemeanor could be viewed as imposing a jail term as a condition of probation, it was more appropriately viewed as one in which the execution of part of the sentence was suspended and, hence, was a legally imposed sentence under the authority of La. Code Crim. Proc. Ann. art. 894; however, although the court on rehearing reversed its earlier position as to whether defendant’s sentence was illegal for imposing jail time as a condition of probation, the court held that the sentence was nevertheless illegal on other grounds, set aside the sentence, and remanded the case for resentencing. State v. Guillory, 404 So. 2d 453, 1981 La. LEXIS 10425 (Sept. 28, 1981).

Where defendant’s sentence was viewed as 85 days in jail, with 75 days suspended and two years probation, the sentence was illegal because La. Code Crim. Proc. Ann. art. 894 prohibited the imposition of probation in excess of one year if the suspended sentence did not exceed 90 days; hence, on rehearing the court confirmed its earlier decision that defendant’s sentence was illegal as exceeding the authority of La. Code Crim. Proc. Ann. art. 894, and the court set aside the sentence and remanded the case for resentencing. State v. Guillory, 404 So. 2d 453, 1981 La. LEXIS 10425 (Sept. 28, 1981).

Although lawful in a felony case such as simple burglary, the five-year probationary period imposed by the trial court for the misdemeanor offense exceeded its authority under La. Code Crim. Proc. Ann. art. 894(A). State v. Johnson, 390 So. 2d 895, 1980 La. LEXIS 9230 (Nov. 21, 1980).

•• Appeals

••• General Overview. — Although defendant contended that her three-year sentence for negligent homicide under La. Rev. Stat. Ann. § 14:32(C) was excessive, the court found that the trial court adequately complied with La. Code Crim. P. Ann. art. 894.1(C) in particularizing the sentence, which did not constitute an abuse of discretion. State v. Gregrich, 745 So. 2d 694, 1999 La. App. LEXIS 2759 (Oct. 13, 1999).

Trial court was not required to list every aggravating or mitigating circumstance when it sentenced defendant to a term of five years at hard labor on defendant’s guilty plea to possession of cocaine in exchange for the State’s agreement to dismiss an unrelated charge of middle-grade theft, and the record reflected that the trial court considered (1) defendant’s prior felony conviction for aggravated battery, (2) defendant’s lengthy history of prior misdemeanor theft and substance-abuse related crimes, (3) defendant’s admissions to a long history of drug use, and (4) defendant’s possession of numerous items of drug paraphernalia at the time of the arrest that had cocaine residue; thus, defendant’s sentence was not excessive as the trial court took cognizance of the aggravating and mitigating factors set forth in La. Code Crim. Proc. Ann. art. 894, and the sentence was not so disproportionate to the severity of the crime as to shock the sense of justice. State v. Cosby, 717 So. 2d 279, 1998 La. App. LEXIS 2428 (Aug. 19, 1998), writ denied by La. 98-2926, 739 So. 2d 201, 1999 La. LEXIS 390 (La. Mar. 12, 1999).

Where a trial court did not individualize a sentence, did not consider probation as recommended by the presentence report, and penalized defendant for exercising her right to a trial by jury, defendant was entitled to be resentenced. State v. Fruge, 470 So. 2d 431, 1985 La. App. LEXIS 8833 (May 15, 1985).

•• Consecutive Sentences. — Defendant’s consecutive sentences for aggravated rape and aggravated burglary were proper because the crimes did not arise out of the same transaction, defendant had a prior criminal record and the acts were premeditated; however, insufficient reasoning was given for the consecutive sentences for the simple burglary charges. State v. Scott, 593 So. 2d 704, 1991 La. App. LEXIS 3528 (Dec. 30, 1991).

Where the trial court sentenced defendant to consecutive terms of imprisonment for his convictions of armed robbery, resentencing was required; the record did not contain the trial court’s particularized justification for the consecutive sentences. State v. Smith, 539 So. 2d 993, 1989 La. App. LEXIS 293 (Feb. 28, 1989).

•• Corrections, Modifications & Reductions. — Defendant’s sentence was not excessive where the sentence was within the statutory range and the defendant had a prior criminal history; the trial court properly considered the defendant’s prior criminal arrest and acts despite the fact there was no full adjudication. State v. Williams, 677 So. 2d 692, 1996 La. App. LEXIS 1362 (June 26, 1996).

Although, under La. Code Crim. Proc. Ann. art. 894, a court may suspend the imposition or execution of the whole or any part of a sentence upon conviction of a misdemeanor, the court annulled in part and vacated in part the decision of a trial court, which made executory a contempt sentence of 10 days imposed in a prior judgment rendered more than one year previously. Ourso v. Ourso, 282 So. 2d 157, 1973 La. App. LEXIS 5656 (Aug. 23, 1973).

••• Illegal Sentences. — Because the trial judge failed to consider the sentencing guidelines in contravention of La. Code Crim. Proc. Ann. art. 894.1(A), the court was required to vacate defendant’s sentence. State v. Lankford, 626 So. 2d 1217, 1993 La. App. LEXIS 3315 (Oct. 27, 1993), remanded by 626 So. 2d 1217, 1993 La. App. LEXIS 3677 (La.App. 2 Cir. 1993).

Trial court that sentenced defendant to six months in parish jail, subject to work, and suspended all of the sentence except three months, could not impose a sentence for a fixed term and at the same time suspend a portion thereof. State v. Johnson, 220 LA. 64, 55 So. 2d 782, 1951 La. LEXIS 961 (Nov. 5, 1951).

•• Cruel & Unusual Punishment. — Defendant’s sentence was not excessive where the sentence was within the statutory range and the defendant had a prior criminal history; the trial court properly considered the defendant’s prior criminal arrest and acts despite the fact there was no full adjudication. State v. Williams, 677 So. 2d 692, 1996 La. App. LEXIS 1362 (June 26, 1996).

Where defendant’s conduct set off a violent series of events, the sentencing court’s decision not to place him on probation, even if he were otherwise qualified therefor. State v. Smith, 600 So. 2d 102, 1992 La. App. LEXIS 1397 (May 13, 1992).

Where two defendants were convicted of production of marijuana under the same circumstances but where defendant one was sentenced to 8 years’ imprisonment and defendant two was sentenced to 3 years’ imprisonment, the court vacated the 8-year sentence imposed upon defendant one; nothing in the record justified the great difference in the sentences imposed, neither defendant had a criminal record, and the health problems experienced by defendant one militated against a long prison sentence. State v. Young, 532 So. 2d 301, 1988 La. App. LEXIS 2024 (Oct. 5, 1988), writ of certiorari denied by 538 So. 2d 588, 1989 La. LEXIS 489 (La. 1989), writ of certiorari denied by 538 So. 2d 589, 1989 La. LEXIS 441 (La. 1989).

Trial judge’s imposition of 20 years’ imprisonment at hard labor for manslaughter of a child did not impose an excessive sentence where the offense was so serious as to warrant the sentence. State v. Bolden, 501 So. 2d 942, 1987 La. App. LEXIS 8528 (Jan. 21, 1987).

•• Guidelines

••• General Overview. — Character evidence of molestation of other children, pursuant to La. Code Evid. Ann. art. 404(B), was admissible in an aggravated rape trial to show common scheme and predatory nature of defendant; and his sentence, for the aggravated rape, was properly imposed consecutively to the molestation sentences, La. Code Crim. Proc. Ann. art. 894.1. State v. Black, 757 So. 2d 887, 2000 La. App. LEXIS 1064 (Mar. 22, 2000), writ denied by La. 2000-0954, 792 So. 2d 748, 2001 La. LEXIS 1674 (La. May 25, 2001), writ denied by La. 2000-1540, 792 So. 2d 751, 2001 La. LEXIS 1682 (La. May 25, 2001).

Defendant’s sentence of seven years for distribution of marijuana was proper because the sentence was less than the maximum statutory sentence and because the defendant was convicted of a similar offense and was previously placed on probation. State v. Trosclair, 691 So. 2d 202, 1997 La. App. LEXIS 385 (Feb. 14, 1997), writ of certiorari denied by La. 97-1187, 701 So. 2d 1333, 1997 La. LEXIS 3267 (La. Oct. 17, 1997).

Pursuant to La. Code Crim. Proc. Ann. art. 894, a trial court had to consider the sentencing guidelines in determining the appropriate sentencing, and when the trial court sentenced defendant within the sentencing range, it had only to put on the record the sentence, the proper grid cell for the sentence imposed, and how it determined that the cell was the proper cell to have been used. State v. Humphrey, 638 So. 2d 698, 1994 La. App. LEXIS 1688 (June 8, 1994).

Because the trial judge failed to consider the sentencing guidelines in contravention of La. Code Crim. Proc. Ann. art. 894.1(A), the court was required to vacate defendant’s sentence. State v. Lankford, 626 So. 2d 1217, 1993 La. App. LEXIS 3315 (Oct. 27, 1993), remanded by 626 So. 2d 1217, 1993 La. App. LEXIS 3677 (La.App. 2 Cir. 1993).

Sixty-year sentence for armed robbery was improper and excessive where the defendant was a first time felony offender and no one was injured during the commission of the offense. State v. Curry, 593 So. 2d 860, 1992 La. App. LEXIS 60 (Jan. 22, 1992).

Defendant’s sentence of two years imprisonment for drug charge was not excessive, even though the trial court’s compliance with the sentencing guidelines of La. Code Crim. Proc. Ann. art. 894 was minimal, because the record reflected an adequate basis for the sentence imposed. State v. Davis, 584 So. 2d 331, 1991 La. App. LEXIS 2053 (July 15, 1991).

Defendant’s sentence of six months in the parish jail was not excessive where the defendant repeatedly failed to protect her daughter from abuse and failed to obtain proper medical attention for her daughter’s second and third degree burns; the sentence imposed was within the statutory ranges. State v. Stevens, 535 So. 2d 547, 1988 La. App. LEXIS 2751 (Dec. 14, 1988).

Defendant’s sentence of ten years was not excessive because it was within the statutory range and because the defendant had served time in prison for other burglaries. State v. Coleman, 528 So. 2d 192, 1988 La. App. LEXIS 1640 (July 6, 1988), writ of certiorari denied by 533 So. 2d 373, 1988 La. LEXIS 2802 (La. 1988).

Trial court complied with La. Code Crim. Proc. Ann. art. 894.1 merely by stating that he had taken everything into consideration. State v. Tzuanos, 491 So. 2d 826, 1986 La. App. LEXIS 7464 (July 23, 1986).

Defendant’s sentence of three years hard labor was not excessive where defendant’s criminal conduct caused serious harm, defendant contemplated that his criminal conduct would cause serious harm, defendant had not and would not compensate the victim of his criminal conduct and the defendant’s extensive record of prior delinquency and criminal activity. State v. Deaton, 486 So. 2d 1134, 1986 La. App. LEXIS 6482 (Apr. 2, 1986), writ of certiorari denied by 493 So. 2d 633, 1986 La. LEXIS 7088 (La. 1986).

A defendant’s sentence was not found to be severe even though the trial judge did not articulate his reasons for the sentence under La. Code Crim. Proc. Ann. art. 894, other than to say that a lesser sentence would deprecate the seriousness of the crime. State v. Hartman, 479 So. 2d 948, 1985 La. App. LEXIS 10426 (Dec. 11, 1985), writ of certiorari denied by 486 So. 2d 748, 1986 La. LEXIS 6192 (La. 1986).

Defendant’s sentence of ten years at hard labor for the sexual battery of the five-year-old victim was vacated because the trial court failed to state the reasons for imposing sentence; although the trial court was not required to list all the factors it considered, it was required to at least state the reasons for the sentence for purposes of appellate review. State v. Casimier, 454 So. 2d 1199, 1984 La. App. LEXIS 9340 (July 31, 1984).

A defendant who was convicted of misdemeanor aggravated assault, was improperly sentenced to a suspended six-month jail term, conditioned on serving 60 days in the parish prison, because a prison term as a condition of probation only applied to felony cases. State v. Connors, 432 So. 2d 308, 1983 La. App. LEXIS 8588 (May 17, 1983).

••• Adjustments & Enhancements

•••• Criminal History

••••• General Overview. — Trial court properly considered defendant’s criminal activity when sentencing him for conspiracy to commit armed robbery and armed robbery; trial court was permitted to consider charges pending against defendant. State v. Cowans, 503 So. 2d 772, 1987 La. App. LEXIS 8799 (Mar. 4, 1987).

••••• Prior Felonies. — Dismissal of prosecution under La. Code Crim. Proc. Ann. art. 894(B) does not exclude consideration of that conviction as the basis for later charging a defendant as a multiple offender. State v. Finch, 733 So. 2d 716, 1999 La. App. LEXIS 1300 (May 5, 1999).

Although the trial court did not cite the reasons for the defendant’s twenty year sentence, the sentence was not excessive and reversal was not necessary because defendant had a prior felony conviction, and because defendant went after the victim as she attempted to escape his wrath and although she begged for her life, he shot her in the head. State v. Carter, 572 So. 2d 1131, 1990 La. App. LEXIS 3004 (Dec. 18, 1990).

Appellate court was unable to review defendant’s sentence on cocaine possession convictions, as the record did not set forth, adequately, the aggravating and mitigating factors. State v. Tropez, 546 So. 2d 1376, 1989 La. App. LEXIS 1371 (June 29, 1989).

••••• Prior Misdemeanors. — Trial court did not err quashing an information charging defendant with a violation of La. Rev. Stat. Ann. § 14:98 and containing predicate driving while intoxicated convictions; the facts were sufficient to conclude that the waiver form, signed by defendant in one of the predicate offenses absent a verbal interchange on the record, considering the totality of the circumstances, was sufficient to show a waiver of the right to counsel, particularly where the form specified that defendant pled guilty under La. Code Crim. Proc. Ann. art. 894, which authorized suspension or deferral of sentence, probation, and dismissal of prosecution in misdemeanor cases. State v. Theriot, 782 So. 2d 1078, 2001 La. App. LEXIS 46 (Jan. 30, 2001).

•• Imposition

••• General Overview. — Pursuant to La. Code Crim. Proc. Ann. art. 894, a trial court had to consider the sentencing guidelines in determining the appropriate sentencing, and when the trial court sentenced defendant within the sentencing range, it had only to put on the record the sentence, the proper grid cell for the sentence imposed, and how it determined that the cell was the proper cell to have been used. State v. Humphrey, 638 So. 2d 698, 1994 La. App. LEXIS 1688 (June 8, 1994).

Where two defendants were convicted of production of marijuana under the same circumstances but where defendant one was sentenced to 8 years’ imprisonment and defendant two was sentenced to 3 years’ imprisonment, the court vacated the 8-year sentence imposed upon defendant one; nothing in the record justified the great difference in the sentences imposed, neither defendant had a criminal record, and the health problems experienced by defendant one militated against a long prison sentence. State v. Young, 532 So. 2d 301, 1988 La. App. LEXIS 2024 (Oct. 5, 1988), writ of certiorari denied by 538 So. 2d 588, 1989 La. LEXIS 489 (La. 1989), writ of certiorari denied by 538 So. 2d 589, 1989 La. LEXIS 441 (La. 1989).

••• Evidence. — Trial court was not required to list every aggravating or mitigating circumstance when it sentenced defendant to a term of five years at hard labor on defendant’s guilty plea to possession of cocaine in exchange for the State’s agreement to dismiss an unrelated charge of middle-grade theft, and the record reflected that the trial court considered (1) defendant’s prior felony conviction for aggravated battery, (2) defendant’s lengthy history of prior misdemeanor theft and substance-abuse related crimes, (3) defendant’s admissions to a long history of drug use, and (4) defendant’s possession of numerous items of drug paraphernalia at the time of the arrest that had cocaine residue; thus, defendant’s sentence was not excessive as the trial court took cognizance of the aggravating and mitigating factors set forth in La. Code Crim. Proc. Ann. art. 894, and the sentence was not so disproportionate to the severity of the crime as to shock the sense of justice. State v. Cosby, 717 So. 2d 279, 1998 La. App. LEXIS 2428 (Aug. 19, 1998), writ denied by La. 98-2926, 739 So. 2d 201, 1999 La. LEXIS 390 (La. Mar. 12, 1999).

••• Factors. — Defendant’s five year sentence to a correctional institute was not excessive because defendant fired a gun in an open area at a work site and could have caused serious injury to a number of people; the court noted that defendant was in need of correctional treatment because he posed an undue risk of committing another crime. State v. Ellis, 756 So. 2d 418, 1999 La. App. LEXIS 3753 (Dec. 28, 1999), writ denied by La. 2002-0762, 831 So. 2d 268, 2002 La. LEXIS 3570 (La. Nov. 27, 2002).

Defendant’s sentence of 10 years at hard labor was proper because it was within the sentencing range and because defendant was on probation for his fourth driving while intoxicated offense when he committed his fifth offense of driving under the influence of alcohol. State v. Pratt, 748 So. 2d 25, 1999 La. App. LEXIS 2460 (Sept. 22, 1999).

Although trial court failed to indicate specific factors it considered in mitigation of defendant’s sentence for first degree robbery pursuant to La. Code Crim. Proc. Ann. art. 894, it was clear from the record that the court was aware of and applied factors in imposition of sentence. State v. Sanders, 728 So. 2d 470, 1998 La. App. LEXIS 3661 (Dec. 16, 1998).

Defendant’s punishment for child molestation was not excessive under La. Const. art. 1, § 20 (1974) because the district court had adequately enunciated the aggravating and mitigating factors it considered under La. Code Crim. Proc. Ann. art. 894 before imposing a maximum sentence, including the severity of the crime and its impact on the victim. State v. Williams, 692 So. 2d 509, 1997 La. App. LEXIS 477 (Mar. 5, 1997), writ denied by La. 97-1484, 706 So. 2d 449, 1997 La. LEXIS 4043 (La. Dec. 19, 1997).

Defendant’s sentence of seven years for distribution of marijuana was proper because the sentence was less than the maximum statutory sentence and because the defendant was convicted of a similar offense and was previously placed on probation. State v. Trosclair, 691 So. 2d 202, 1997 La. App. LEXIS 385 (Feb. 14, 1997), writ of certiorari denied by La. 97-1187, 701 So. 2d 1333, 1997 La. LEXIS 3267 (La. Oct. 17, 1997).

Although the defendant was a first time felony offender, a jail term was appropriate where the offense was very serious, the defendant knew his conduct was wrong, and there was a likelihood that the defendant would commit similar offenses. State v. Thomas, 596 So. 2d 327, 1992 La. App. LEXIS 605 (Mar. 11, 1992).

Sixty-year sentence for armed robbery was improper and excessive where the defendant was a first time felony offender and no one was injured during the commission of the offense. State v. Curry, 593 So. 2d 860, 1992 La. App. LEXIS 60 (Jan. 22, 1992).

Although the trial court did not cite the reasons for the defendant’s twenty year sentence, the sentence was not excessive and reversal was not necessary because defendant had a prior felony conviction, and because defendant went after the victim as she attempted to escape his wrath and although she begged for her life, he shot her in the head. State v. Carter, 572 So. 2d 1131, 1990 La. App. LEXIS 3004 (Dec. 18, 1990).

Where defendant was convicted of unauthorized entry of an inhabited dwelling, the trial court followed the requirements of La. Code Crim. Proc. Ann. art. 894 when it imposed a sentence of three years at hard labor on the grounds that the sentencing range for a second habitual felony offender was 2 to 12 years at hard labor and a $ 1,000 fine and that defendant was on probation, he was likely to commit further offenses and was in need of correctional treatment, the offense was serious, and he was ineligible for a suspended sentence. State v. Lawrence, 572 So. 2d 276, 1990 La. App. LEXIS 2611 (Nov. 14, 1990).

Defendant’s nine-year sentence for simple burglary was not excessive where the trial court clearly considered the factors set forth in La. Code Crim. Proc. Ann. art. 894.1; defendant benefited from a plea bargain, had a history of drug and alcohol abuse, failed to make restitution, and committed further criminal acts while awaiting sentencing. State v. Coats, 561 So. 2d 790, 1990 La. App. LEXIS 1182 (May 9, 1990).

Where the trial court sentenced defendant to consecutive terms of imprisonment for his convictions of armed robbery, resentencing was required; the record did not contain the trial court’s particularized justification for the consecutive sentences. State v. Smith, 539 So. 2d 993, 1989 La. App. LEXIS 293 (Feb. 28, 1989).

Where two defendants were convicted of production of marijuana under the same circumstances but where defendant one was sentenced to 8 years’ imprisonment and defendant two was sentenced to 3 years’ imprisonment, the court vacated the 8-year sentence imposed upon defendant one; nothing in the record justified the great difference in the sentences imposed, neither defendant had a criminal record, and the health problems experienced by defendant one militated against a long prison sentence. State v. Young, 532 So. 2d 301, 1988 La. App. LEXIS 2024 (Oct. 5, 1988), writ of certiorari denied by 538 So. 2d 588, 1989 La. LEXIS 489 (La. 1989), writ of certiorari denied by 538 So. 2d 589, 1989 La. LEXIS 441 (La. 1989).

Defendant’s sentences were vacated where the appellate court was unable to determine from the record whether the trial court abused its discretion in imposing the sentences because the trial court failed to articulate its reasons therefore, as required by La. Code Crim. Proc. Ann. art. 894.1. State v. Senegal, 524 So. 2d 763, 1988 La. App. LEXIS 212 (Feb. 3, 1988).

Trial court properly considered defendant’s criminal activity when sentencing him for conspiracy to commit armed robbery and armed robbery; trial court was permitted to consider charges pending against defendant. State v. Cowans, 503 So. 2d 772, 1987 La. App. LEXIS 8799 (Mar. 4, 1987).

In a case involving endorsement of forged checks, the court properly followed the sentencing guidelines under La. Code Crim. Proc. Ann. art. 894 where the court considered the arguments of defense counsel militating for a lesser sentence, reconsidered the presentence investigation report, and reviewed again the record of the accused’s extensive criminal history before sentencing him to the same sentence; the aggravating factors greatly outweighed the mitigating factors. State v. Gilbert, 503 So. 2d 788, 1987 La. App. LEXIS 8814 (Mar. 4, 1987).

Defendant’s five years sentence, which was suspended was not excessive because although the defendant was a first time felony offender, the offense involved the breach of a trust by an attorney in his fiduciary capacity while managing client funds, and the sentence was within the statutory range. State v. Banks, 503 So. 2d 529, 1987 La. App. LEXIS 8582 (Feb. 4, 1987), vacated by 503 So. 2d 1007, 1987 La. LEXIS 8873 (La. 1987).

Defendant’s sentence of three years hard labor was not excessive where defendant’s criminal conduct caused serious harm, defendant contemplated that his criminal conduct would cause serious harm, defendant had not and would not compensate the victim of his criminal conduct and the defendant’s extensive record of prior delinquency and criminal activity. State v. Deaton, 486 So. 2d 1134, 1986 La. App. LEXIS 6482 (Apr. 2, 1986), writ of certiorari denied by 493 So. 2d 633, 1986 La. LEXIS 7088 (La. 1986).

Where a trial court did not individualize a sentence, did not consider probation as recommended by the presentence report, and penalized defendant for exercising her right to a trial by jury, defendant was entitled to be resentenced. State v. Fruge, 470 So. 2d 431, 1985 La. App. LEXIS 8833 (May 15, 1985).

Defendant’s sentence of ten years at hard labor for the sexual battery of the five-year-old victim was vacated because the trial court failed to state the reasons for imposing sentence; although the trial court was not required to list all the factors it considered, it was required to at least state the reasons for the sentence for purposes of appellate review. State v. Casimier, 454 So. 2d 1199, 1984 La. App. LEXIS 9340 (July 31, 1984).

Defendants’ five-year sentences following their convictions for simple arson were not excessive in violation of La. Const. art. I, § 20, because the trial court adequately complied with La. Code Crim. Proc. Ann. art. 894.1 in weighing the aggravating and mitigating circumstances; although there were mitigating factors in favor of defendants, the consequences of the crime were serious and deserving of punishment. State v. Finley, 432 So. 2d 243, 1983 La. LEXIS 10718 (May 23, 1983).

Trial judge properly took into account the factors under La. Code Crim. Proc. Ann. art. 894 in sentencing the defendant and there was no abuse of discretion in imposing a sentence of nine years and a fine of $1,000 for his conviction of distribution of methamphetamine. State v. Gordy, 380 So. 2d 1347, 1980 La. LEXIS 8235 (Jan. 28, 1980).

••• Pronouncement. — Although defendant contended that her three-year sentence for negligent homicide under La. Rev. Stat. Ann. § 14:32(C) was excessive, the court found that the trial court adequately complied with La. Code Crim. P. Ann. art. 894.1(C) in particularizing the sentence, which did not constitute an abuse of discretion. State v. Gregrich, 745 So. 2d 694, 1999 La. App. LEXIS 2759 (Oct. 13, 1999).

Where a sentencing judge referred a defendant who was convicted of driving while intoxicated to the probation department, but did not set its terms and conditions as required by La. Code Crim. Proc. Ann. arts. 894, 895, the sentence needed to be vacated as it did not conform to statutory requirements. State v. Robert, 518 So. 2d 1169, 1988 La. App. LEXIS 60 (Jan. 11, 1988).

•• Multiple Convictions. — Dismissal of a prior prosecution under La. Code Crim. Proc. Ann. art. 894 B did not exclude the consideration of that conviction as a basis for a later charge under La. Rev. Stat. Ann. § 14:98 D for DWI, third offense, imposing penalties against defendant as a multiple offender. State v. Rose, 609 So. 2d 1113, 1992 La. App. LEXIS 3734 (Dec. 2, 1992), writ of certiorari denied by 614 So. 2d 77, 1993 La. LEXIS 1171 (La. 1993).

•• Presentence Reports. — Where a trial court did not individualize a sentence, did not consider probation as recommended by the presentence report, and penalized defendant for exercising her right to a trial by jury, defendant was entitled to be resentenced. State v. Fruge, 470 So. 2d 431, 1985 La. App. LEXIS 8833 (May 15, 1985).

•• Proportionality. — Defendant’s nine-year sentence for simple burglary was not excessive where the trial court clearly considered the factors set forth in La. Code Crim. Proc. Ann. art. 894.1; defendant benefited from a plea bargain, had a history of drug and alcohol abuse, failed to make restitution, and committed further criminal acts while awaiting sentencing. State v. Coats, 561 So. 2d 790, 1990 La. App. LEXIS 1182 (May 9, 1990).

Fines and restitution totaling $110,000 for violations of La. Rev. Stat. Ann. § 14:70.1 were well within the statutory limit and were not an abuse of the wide discretion granted to the trial judge. State v. Griffon, 448 So. 2d 1287, 1984 La. LEXIS 8439 (Feb. 27, 1984).

Defendants’ five-year sentences following their convictions for simple arson were not excessive in violation of La. Const. art. I, § 20, because the trial court adequately complied with La. Code Crim. Proc. Ann. art. 894.1 in weighing the aggravating and mitigating circumstances; although there were mitigating factors in favor of defendants, the consequences of the crime were serious and deserving of punishment. State v. Finley, 432 So. 2d 243, 1983 La. LEXIS 10718 (May 23, 1983).

•• Ranges. — Review of the appellate record revealed that the mandatory sentence of life imprisonment was well justified, where the State alleged in its multiple bill of information that defendant was a third felony offender, and the record indicated that defendant had pled guilty to three felonies not listed in the multiple bill of information. State v. Melancon, 826 So. 2d 633, 2002 La. App. LEXIS 2664 (Aug. 21, 2002), writ denied by La. 2002-2407, 840 So. 2d 547, 2003 La. LEXIS 791 (La. Mar. 21, 2003).

Defendant’s five years sentence, which was suspended was not excessive because although the defendant was a first time felony offender, the offense involved the breach of a trust by an attorney in his fiduciary capacity while managing client funds, and the sentence was within the statutory range. State v. Banks, 503 So. 2d 529, 1987 La. App. LEXIS 8582 (Feb. 4, 1987), vacated by 503 So. 2d 1007, 1987 La. LEXIS 8873 (La. 1987).

Defendant’ss sentence for convictions for two counts of simple arson and three counts of burglary was not excessive given the fact that the defendant had prior convictions and that there was a likelihood that the defendant would commit another offense; commitment was necessary for the defendant to receive the needed treatment. State v. Arvel, 481 So. 2d 691, 1985 La. App. LEXIS 10498 (Dec. 26, 1985).

•• Suspension. — Retroactive application of a repeal of La. Code Crim. Proc. Ann. art. 894(B), which provided that the trial court could set aside a misdemeanor conviction if imposition of the sentence had been suspended and if the defendant had not been convicted of any other offense during the period of the suspended sentence, did not result in an ex post facto violation because the repeal of art. 894(B) did not increase the penalty for defendant’s offense and defendants in misdemeanor cases were never vested with an unconditional right to be sentenced under art. 894(B). State v. Bodenheimer, 665 So. 2d 608, 1995 La. App. LEXIS 3388 (Nov. 28, 1995), writ of certiorari denied by La. 95-3011, 667 So. 2d 539, 1996 La. LEXIS 473 (La. Feb. 9, 1996).

Trial court exceeded its authority when it imposed supervised probation without indicating that defendant’s sentence on misdemeanor theft convictions was suspended either in whole or in part. State v. Lozado, 594 So. 2d 1063, 1992 La. App. LEXIS 190 (Feb. 12, 1992).

Trial court had no power or authority to impose sentence upon defendant for the contempt finding where the sentence imposed, 60 days imprisonment, was suspended and ordered more than two years prior to current litigation in the court. Walsh v. Walsh, 544 So. 2d 720, 1989 La. App. LEXIS 1070 (May 24, 1989).

Where defendant pled guilty to a charge of driving while intoxicated, the trial court properly considered the sentencing guidelines regarding probation and suspension of a sentence under La. Code. Crim. Proc. Ann. art. 894(A)(3) and La. Rev. Stat. Ann. § 14:98B, but where the trial court failed to issue a written judgment, defendant’s sentence was invalid under La. Code Crim. Proc. Ann. arts. 871, 872. State v. Jackson, 519 So. 2d 254, 1988 La. App. LEXIS 102 (Jan. 11, 1988).

A defendant who was convicted of misdemeanor aggravated assault, was improperly sentenced to a suspended six-month jail term, conditioned on serving 60 days in the parish prison, because a prison term as a condition of probation only applied to felony cases. State v. Connors, 432 So. 2d 308, 1983 La. App. LEXIS 8588 (May 17, 1983).

Though defendant’s sentence for a misdemeanor could be viewed as imposing a jail term as a condition of probation, it was more appropriately viewed as one in which the execution of part of the sentence was suspended and, hence, was a legally imposed sentence under the authority of La. Code Crim. Proc. Ann. art. 894; however, although the court on rehearing reversed its earlier position as to whether defendant’s sentence was illegal for imposing jail time as a condition of probation, the court held that the sentence was nevertheless illegal on other grounds, set aside the sentence, and remanded the case for resentencing. State v. Guillory, 404 So. 2d 453, 1981 La. LEXIS 10425 (Sept. 28, 1981).

Where defendant’s sentence was viewed as 85 days in jail, with 75 days suspended and two years probation, the sentence was illegal because La. Code Crim. Proc. Ann. art. 894 prohibited the imposition of probation in excess of one year if the suspended sentence did not exceed 90 days; hence, on rehearing the court confirmed its earlier decision that defendant’s sentence was illegal as exceeding the authority of La. Code Crim. Proc. Ann. art. 894, and the court set aside the sentence and remanded the case for resentencing. State v. Guillory, 404 So. 2d 453, 1981 La. LEXIS 10425 (Sept. 28, 1981).

State was not justified in excluding arrests for driving while intoxicated from the provisions of La. Rev. Stat. Ann. § 44:9 — which generally allows expungement of misdemeanor arrest records upon dismissal of the charge or acquittal — because of the effect of La. Code Crim. Proc. Ann. art. 894 on habitual motor vehicle offender proceedings under La. Rev. Stat. Ann. § 32:1472, since an offense for which the imposition of sentence on a party has been suspended under art. 894 and subsequently set aside could not be used in a habitual motor vehicle offender revocation action, but rather such conviction could only be used in a subsequent prosecution of the party as a multiple offender. State v. Bradley, 360 So. 2d 858, 1978 La. LEXIS 5356 (June 19, 1978).

Provisions of La. Code Crim. Proc. Ann. art. 894(A) were not applicable to the imposition of sentence for a conviction under former La. Rev. Stat. Ann. § 56:123 because § 56:123 prohibited the suspension of sentence. State v. Normand, 285 So. 2d 210, 1973 La. LEXIS 6756 (Oct. 29, 1973).

Trial court that sentenced defendant to six months in parish jail, subject to work, and suspended all of the sentence except three months, could not impose a sentence for a fixed term and at the same time suspend a portion thereof. State v. Johnson, 220 LA. 64, 55 So. 2d 782, 1951 La. LEXIS 961 (Nov. 5, 1951).

• Postconviction Proceedings

•• Expungement. — Relegating an arrest and conviction from a public record to a confidential record for those misdemeanors that may be used as predicate offenses for enhanced penalties does not “destroy” that record, pursuant to La. Code Crim. Proc. Ann. art. 894(C), but allows that confidential record to be used for the purpose intended. State v. EDB, 638 So. 2d 1108, 1994 La. App. LEXIS 95 (Jan. 24, 1994), writ denied by La. 94-0645, 637 So. 2d 463, 1994 La. LEXIS 1138 (La. Apr. 29, 1994).

Dismissal of an order of expungement was improper and the order of expungement was reinstated where La. Code Crim. Proc. Ann. art. 894 provided under its terms that the dismissal of a prosecution had the same effect as an acquittal, and La. Rev. Stat. Ann. § 44:9 explicitly provided that a prosecution disposed of by acquittal entitled an arrested person to expungement. State v. Sims, 357 So. 2d 1095, 1978 La. LEXIS 5822 (Apr. 10, 1978).

GOVERNMENTS

• Courts

•• Court Records. — State was not justified in excluding arrests for driving while intoxicated from the provisions of La. Rev. Stat. Ann. § 44:9 — which generally allows expungement of misdemeanor arrest records upon dismissal of the charge or acquittal — because of the effect of La. Code Crim. Proc. Ann. art. 894 on habitual motor vehicle offender proceedings under La. Rev. Stat. Ann. § 32:1472, since an offense for which the imposition of sentence on a party has been suspended under art. 894 and subsequently set aside could not be used in a habitual motor vehicle offender revocation action, but rather such conviction could only be used in a subsequent prosecution of the party as a multiple offender. State v. Bradley, 360 So. 2d 858, 1978 La. LEXIS 5356 (June 19, 1978).

TRANSPORTATION LAW

• Private Vehicles

•• Operator Licenses

••• General Overview. — Driver who pleaded guilty to driving while intoxicated in Mississippi could not have his conviction expunged from the records because a Louisiana court had no jurisdiction over criminal proceedings from offenses committed in another state. Alario v. State, Dep’t of Public Safety, 530 So. 2d 1164, 1988 La. App. LEXIS 1282 (May 16, 1988).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — OPINION NUMBER 83-251, La. Atty. Gen. Op. No. 1983-251; 1983 La. AG LEXIS 129.

Reaffirms Attorney General Opinion dated December 18, 1973., OPINION No. 83-264, La. Atty. Gen. Op. No. 1983-264; 1983 La. AG LEXIS 592.

Louisiana Code of Criminal Procedure, Art. 894A Under Act 270 of 1982, amending Louisiana Code of Criminal Procedure 894A, courts still have the authority to place defendants convicted of misdemeanors on probation under the supervision of the Department of Corrections, OPINION NUMBER 82-998, La. Atty. Gen. Op. No. 1982-998; 1983 La. AG LEXIS 676.

Code of Criminal Procedure Article 894 providing for suspension of sentence in misdemeanor cases does not apply to DWI convictions. Courts are required to confiscate licenses of individuals convicted of DWI., OPINION No. 83-36, La. Atty. Gen. Op. No. 1983-36; 1983 La. AG LEXIS 714.

DWI conviction must be reported to Louisiana Department of Public Safety and may be used to establish a first offense conviction., OPINION No. 84-163, La. Atty. Gen. Op. No. 1984-163; 1984 La. AG LEXIS 392.

A defendant convicted of driving while intoxicated, first or second offense, can not use the provisions of L.C.Cr.P. Art. 894 to have his sentence suspended., OPINION No. 85-338, La. Atty. Gen. Op. No. 1985-338; 1985 La. AG LEXIS 563.

Expungement of arrest and conviction records of a person convicted of a misdemeanor where the prosecution was dismissed pursuant to the provisions of Article 894 is prohibited., OPINION No. 85-171, La. Atty. Gen. Op. No. 1985-171; 1985 La. AG LEXIS 592.

C.Cr.P. Art. 894; R.S. 44:9, OPINION No. 86-536, La. Atty. Gen. Op. No. 1986-536; 1986 La. AG LEXIS 421.

C.Cr.P. Art. 894; R.S. 44:9, OPINION No. 86-496(A), La. Atty. Gen. Op. No. 1986-496; 1986 La. AG LEXIS 426.

C.Cr.P. Art. 894; R.S. 44:9, OPINION No. 86-496, La. Atty. Gen. Op. No. 1986-496; 1986 La. AG LEXIS 452.

The district court’s Misdemeanor Probation Department created under the authority of La.C.Cr.P. art 894(A) may receive direct funding from probation supervision fees charged under La.C.Cr.P. art. 895. This direct funding is authorized by the implicit amendment to La.C.Cr.P. art. 895.1(C). Secondly, the judicial expense fund may be utilized as an alternative source of funding for the Misdemeanor Probation Department because the department is now a necessary expense of the district court., Opinion No. 89-443, La. Atty. Gen. Op. No. 1989-443; 1990 La. AG LEXIS 23.

Where executive branch has defaulted in providing probation supervision services for misdemeanants. City Court has inherent power to secure by private means the necessary probation services for the exercise of its jurisdiction which are not available through public means., OPINION No. 90-463, La. Atty. Gen. Op. No. 1990-463; 1990 La. AG LEXIS 485.

A defendant convicted of a traffic violation which was set aside pursuant to C.Cr.P. arts. 892.1 and 894 may not have any subsequent misdemeanors set aside within a five year period pursuant to art. 894., OPINION No. 92-73, La. Atty. Gen. Op. No. 1992-73; 1992 La. AG LEXIS 143.

Neither the Probation Fund of La. C.Ct.Pro. 894, 895 nor the Criminal Court Fund established by R.S. 15:571.11 may provide capital funds for construction of courthouses or courtrooms., OPINION NUMBER 92-273, La. Atty. Gen. Op. No. 1992-273; 1992 La. AG LEXIS 461.

Arrests which do not result in conviction may be expunged pursuant to La.R.S. 44:9. Misdemeanor convictions for DWI may be expunged following satisfactory completion of a probationary period; however, limited records of misdemeanor DWI convictions, dismissed pursuant to La.C.Cr.P. 894, may be retained. Felony convictions for DWI may not be expunged. Convictions for first offense felony possession dismissed under La.R.S. 40:983 may be expunged upon satisfactory completion of probation, with a limited record retained to prevent a second use of this provision., OPINION NUMBER 93-786, La. Atty. Gen. Op. No. 1993-786; 1994 La. AG LEXIS 61.

While a district court judge enjoys judicial immunity for actions taken in his judicial capacity, the state is subject to potential liability with regard to damages inflicted upon the defendant arising out of the appointment of a “mentor”., OPINION NUMBER 94-207, La. Atty. Gen. Op. No. 1994-207; 1994 La. AG LEXIS 189.

Offenders sentenced under La.C.Cr.P. arts. 893(D) and 894(B) prior to their repeal may receive the benefit of those provisions in place at the time of the repeal may use the reinstated articles to set aside a conviction, subject to the increased exceptions therein. However, if, prior to the repeal, one was not sentenced under 893(D) or 894(B), the benefits they afford may not be subsequently had., Opinion No. 96-186, La. Atty. Gen. Op. No. 1996-186; 1996 La. AG LEXIS 202.

The fines which are imposed upon violators of the handicapped parking laws are mandatory. However, those courts are described in La. C. Cr. P. art. 931 may utilise the suspension provisions of La. C. Cr. P. Art. 894. “City court” as defined by La. C. Cr. P. art. 931 specifically excludes mayor’s courts and justices of the peace. Therefore, these forums do not have the authority to suspend the fines imposed for violation of handicapped parking laws. However, since city courts are included within those courts defined in La. C. Cr. P. art. 931, a city magistrate with the City Court of Kenner may suspend the fines imposed for the violation of handicapped parking laws., OPINION No. 96-148, La. Atty. Gen. Op. No. 1996-148; 1996 La. AG LEXIS 236.

La.R.S. 32:393(C)(1) requires that notification shall be given to the Louisiana Department of Public Safety and Corrections concerning convictions of those offenses enumerated therein. La.C.Cr.P. art. 894(B) may be used as a condition of a plea agreement, however, this does not except the conviction from the notice requirement of La.R.S. 32:393(C)(1)., OPINION No. 96-340, La. Atty. Gen. Op. No. 1996-340; 1996 La. AG LEXIS 377.

The court is free to contract out to individuals for misdemeanor probation services as long as the Louisiana Department of Corrections no longer provides those services and the city governing authority has not provided that those services be provided through the city marshal or any other means., Opinion No. 96-516, La. Atty. Gen. Op. No. 1996-516; 1997 La. AG LEXIS 94.

Though the chief executive officer acts as administrator of work release programs and trusteeship, a city court judge has the authority to stipulate, in sentencing a prisoner for the violation of a city ordinance, that a prisoner shall not be eligible for work release or trustee programs., Opinion No. 97-123, La. Atty. Gen. Op. No. 1997-123; 1997 La. AG LEXIS 104.

Under Louisians law, a nolo contendre plea is treated the same as a guilty plea. Therefore, a nolo contendre plea to simple battery upon a spouse triggers the federal statute prohibiting those convicted of misdemcanor crimes of domestic violence from carrying firearms. When such a plea is made under La. C.Cr.P. art. 894, the defendant successfully completes the terms of his probation, and subsequently the court sets aside his conviction, then he is no longet deemed “convicted” of a crime of domestic violence as that term is contemplated by 18 U.S.C. 921 (33)(B)(ii). At that time be can carry a firearm again., Opinion No. 97-316, La. Atty. Gen. Op. No. 1997-316; 1998 La. AG LEXIS 80.

In felony cases, probation supervision must be provided by a public entity. In misdemeanor cases, a court may utilize private probation services only if said private probation service is supervised or monitored by a public entity or office., Opinion No. 98-482, La. Atty. Gen. Op. No. 1998-482; 1999 La. AG LEXIS 24.

All state agencies and political subdivisions with jurisdiction over street parking or publicly owned and operated parking facilities must comply with the mandatory fine and disbursement provisions of La. R.S. 46:2583 and La. R.S. 40:1742. Furthermore, both the $275 fine and the $25 fine under such provisions are mandatory, and may not be reduced., Opinion No. 99-18, La. Atty. Gen. Op. No. 1999-18; 1999 La. AG LEXIS 45.

Local ordinances that conflict with express state law cannot be valid. State laws preempt conflicting local laws (even if pre-1974 Const.) if they do not adhere to the Constitution., OPINION No. 99-18A, La. Atty. Gen. Op. No. 1999-18; 1999 La. AG LEXIS 275.

Neither the 18th Judicial District Court nor its Probation Department have the authority or power to acquire immovable property. The parishes are responsible for furnishing office space for the district courts and its staff. The 18th Judicial District Court may be entitled to a writ of mandamus to require the local governing authorities to appropriate funds reasonable necessary to house its Probation Department., OPINION NO. 01-59, La. Atty. Gen. Op. No. 2001-59; 2001 La. AG LEXIS 118.

City of Winnfield may reimburse its employee for attorney fee incurred in his defense provided that the fees are reasonable., Opinion Number 01-0405, La. Atty. Gen. Op. No. 2001-0405; 2001 La. AG LEXIS 535.

A political subdivision may reimburse an employee for his reasonable attorney fees upon receiving a C.Cr.Pr. 894 acquittal., OPINION 01-0416, La. Atty. Gen. Op. No. 2001-0416; 2002 La. AG LEXIS 8.


Art. 894.1. Sentencing guidelines; generally.

A. When a defendant has been convicted of a felony or misdemeanor, the court should impose a sentence of imprisonment if any of the following occurs:

(1) There is an undue risk that during the period of a suspended sentence or probation the defendant will commit another crime.

(2) The defendant is in need of correctional treatment or a custodial environment that can be provided most effectively by his commitment to an institution.

(3) A lesser sentence will deprecate the seriousness of the defendant’s crime.

B. The following grounds, while not controlling the discretion of the court, shall be accorded weight in its determination of suspension of sentence or probation:

(1) The offender’s conduct during the commission of the offense manifested deliberate cruelty to the victim.

(2) The offender knew or should have known that the victim of the offense was particularly vulnerable or incapable of resistance due to extreme youth, advanced age, disability, or ill health.

(3) The offender offered or has been offered or has given or received anything of value for the commission of the offense.

(4) The offender used his or her position or status to facilitate the commission of the offense.

(5) The offender knowingly created a risk of death or great bodily harm to more than one person.

(6) The offender used threats of or actual violence in the commission of the offense.

(7) Subsequent to the offense, the offender used or caused others to use violence, force, or threats with the intent to influence the institution, conduct, or outcome of the criminal proceedings.

(8) The offender committed the offense in order to facilitate or conceal the commission of another offense.

(9) The offense resulted in a significant permanent injury or significant economic loss to the victim or his family.

(10) The offender used a dangerous weapon in the commission of the offense.

(11) The offense involved multiple victims or incidents for which separate sentences have not been imposed.

(12) The offender was persistently involved in similar offenses not already considered as criminal history or as a part of a multiple offender adjudication.

(13) The offender was a leader or his violation was in concert with one or more other persons with respect to whom the offender occupied a position of organizer, a supervisory position, or any other position of management.

(14) The offense was a major economic offense.

(15) The offense was a controlled dangerous substance offense and the offender obtained substantial income or resources from ongoing drug activities.

(16) The offense was a controlled dangerous substance offense in which the offender involved juveniles in the trafficking or distribution of drugs.

(17) The offender committed the offense in furtherance of a terrorist action.

(18) The offender foreseeably endangered human life by discharging a firearm during the commission of an offense which has, as an element, the use, attempted use, or threatened use of physical force against the person or property of another, and which, by its very nature, involves a substantial risk that physical force may be used in the course of committing the offense.

(19) The offender used a firearm or other dangerous weapon while committing or attempting to commit an offense which has, as an element, the use, attempted use, or threatened use of physical force against the person or property of another, and which by its very nature, involves a substantial risk that physical force may be used in the course of committing the offense.

(20) The offender used a firearm or other dangerous weapon while committing or attempting to commit a controlled dangerous substance offense.

(21) Any other relevant aggravating circumstances.

(22) The defendant’s criminal conduct neither caused nor threatened serious harm.

(23) The defendant did not contemplate that his criminal conduct would cause or threaten serious harm.

(24) The defendant acted under strong provocation.

(25) There were substantial grounds tending to excuse or justify the defendant’s criminal conduct, though failing to establish a defense.

(26) The victim of the defendant’s criminal conduct induced or facilitated its commission.

(27) The defendant has compensated or will compensate the victim of his criminal conduct for the damage or injury that he sustained.

(28) The defendant has no history of prior delinquency or criminal activity or has led a law-abiding life for a substantial period of time before the commission of the instant crime.

(29) The defendant’s criminal conduct was the result of circumstances unlikely to recur.

(30) The defendant is particularly likely to respond affirmatively to probationary treatment.

(31) The imprisonment of the defendant would entail excessive hardship to himself or his dependents.

(32) The defendant has voluntarily participated in a pretrial drug testing program.

(33) Any other relevant mitigating circumstances.

C. The court shall state for the record the considerations taken into account and the factual basis therefor in imposing sentence.

D. Immediately following the imposition of a felony sentence pursuant to this Article, the sentencing court shall advise the offender in open court whether the sentence imposed was enhanced pursuant to R.S. 15:529.1 et seq., Article 893.3, or any other relevant provision of law.

E. All victims of felonies who provide a written request to the Department of Public Safety and Corrections, which includes a mailing address, are entitled to receive a written report of the prospective term of imprisonment of their offenders. The Department of Public Safety and Corrections shall furnish to the victim within ninety days of commitment a report which includes the following information, in a format to be determined by the Department of Public Safety and Corrections:

(1) The prospective release date of the offender should his sentence be subject to diminution of sentence for good behavior, to the extent that the report shall advise the offender that he may be released upon serving the certain percentage of his sentence as provided for by law.

(2) The prospective parole eligibility date of the offender should he be eligible for parole pursuant to R.S. 15:574.4 et seq., to the extent that the report shall advise the offender that he may be eligible for release upon serving a certain percentage of his sentence as provided by law.

F. However, no sentence shall be declared unlawful or inadequate for failure to comply with the provisions of Paragraph D. (Added by Acts 1977, No. 635, § 1; Amended by Acts 1986, No. 704, § 1; Acts 1987, No. 500, § 1; Acts 1991, No. 22, § 1; Acts 1995, No. 942, § 1; Acts 1997, No. 750, § 1, eff. Aug. 15, 1997; Acts 1997, No. 1199, §§ 1, 2, eff. Aug. 15, 1997; Acts 2010, No. 350, § 1, eff. Aug. 15, 2010.)

Editor’s Notes. — See Acts 1991, No. 22, § 2, for special effective date.

2010 Amendments. — The 2010 amendment by No. 350 deleted “of each of the following” following “in open court” in (D); deleted (D)(1), which read: “Whether, pursuant to the provisions of R.S. 15:571.3, the offender’s sentence is subject to diminution for good behavior”; deleted the (D)(2) designation; deleted “and the sentencing judge” following “furnish to the victim” in (E); and made a related change.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Criminal Process

•••• Cruel & Unusual Punishment. — Defendant’s maximum sentence for aggravated assault with a firearm and simple criminal damage to property was excessive where the trial court specifically noted that a lesser sentence would have been proper for defendant because defendant was unlikely to repeat the conduct and did not require a custodial environment but the maximum was imposed in order to deter others. State v. Burnaman, 872 So. 2d 637, 2004 La. App. LEXIS 1214 (May 13, 2004).

Defendant’s conviction of the molestation of a juvenile was proper and his sentence was not excessive; the judge considered the pre-sentence investigation report (PSI), the supplement to the PSI, the testimony of the victim’s mother, and defendant’s statements and the judge also considered several factors set forth in La. Code Crim. Proc. Ann. art. 894.1 before sentencing. State v. Bey, 857 So. 2d 1268, 2003 La. App. LEXIS 2836 (Oct. 15, 2003).

A sentence within the statutory limit could be constitutionally excessive, under La. Const. art. I, § 20, if it was grossly out of proportion to the severity of the crime or was nothing more than the purposeless imposition of pain and suffering; the reviewing court first determined if the trial court adequately complied with the sentencing guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 and then determined whether the sentence imposed was too severe in light of the particular defendant and the circumstances of his case. State v. Smith, 734 So. 2d 826, 1999 La. App. LEXIS 1138 (Apr. 7, 1999), writ denied by La. 99-1128, 747 So. 2d 1138, 1999 La. LEXIS 2429 (La. Oct. 1, 1999).

Defendant’s sentence was not excessive under La. Const. art. I, § 20 where the trial court considered the criteria of La. Code Crim. Proc. Ann. art. 894.1, although the appellate court remanded the matter for a determination as to defendant’s indigent status because if he was indigent, he could not have been incarcerated in lieu of the payment of a fine. State v. Jones, 588 So. 2d 805, 1991 La. App. LEXIS 2811 (Oct. 30, 1991).

Five-year maximum sentence imposed following conviction for introduction of contraband into a penal institution, a violation of La. Rev. Stat. Ann. § 14:402, was not excessive considering defendant’s past criminal record, his status as a second felony offender, his failure to previously respond favorably to probationary treatment, and the lack of mitigating factors. State v. Williams, 490 So. 2d 645, 1986 La. App. LEXIS 7238 (June 11, 1986).

The trial court adequately considered the criteria in La. Code Crim. Proc. Ann. art. 894.1 in imposing upon defendant the maximum sentence of 50 years at hard labor for attempted second degree murder under La. Rev. Stat. Ann. § 14:27, and the sentence was not excessive or contrary to La. Const. art. I, § 20. State v. Collatt, 477 So. 2d 177, 1985 La. App. LEXIS 10025 (Oct. 10, 1985), vacated in part by, writ of certiorari dismissed in part by 497 So. 2d 1001, 1986 La. LEXIS 7826 (La. 1986).

Pursuant to La. Code Crim. Proc. Ann. art. 894.1, defendant’s conviction was excessive because the record did not support the trial court’s unexplained conclusion that a 50-year sentence for each count, to run consecutively, was appropriate; the record was devoid of any indication that the trial court considered defendant’s personal history, his mental and emotional health, or his potential for rehabilitation. State v. Davis, 449 So. 2d 452, 1984 La. LEXIS 8819 (Apr. 2, 1984).

Where defendant, who pleaded guilty to armed robbery, was sentenced to 10 years at hard labor, the sentence did not violate sentencing guidelines; defendant attacked a sick, defenseless, and elderly man in the sanctity of his home to rob him of his wallet, and beat him almost to death. State v. Smithey, 441 So. 2d 837, 1983 La. App. LEXIS 9832 (Dec. 14, 1983).

Defendant’s sentence of five years at hard labor for distributing marijuana was excessive under La. Const. art. I, § 20 for failing to give proper weight to the sentencing guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1, which indicated factors that favored the imposition of a suspended sentence or probation, including defendant’s youth, his being a first-time offender without any record, his remorse, steady employment, the hardship on his dependents, all of which suggested that he was not at undue risk of committing further crimes. State v. Paddie, 434 So. 2d 392, 1983 La. LEXIS 11176 (June 27, 1983).

Where defendant was convicted of manslaughter in the shooting death of her husband, a sentence of 15 years at hard labor was not excessive; the maximum sentence was 21 years, and the judge adequately considered the criteria in the sentencing guidelines. State v. McMahon, 391 So. 2d 1120, 1980 La. LEXIS 9380 (Nov. 10, 1980).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — Defendant’s habitual offender sentence of 30 years at hard labor after considering all of the guidelines of La. Code Crim. Proc. Ann. art. 894.1, including all of defendant’s past, for his conviction for the possession of cocaine with the intent to distribute, was not excessive; defendant’s previous arrests were for possession of narcotics, aggravated battery, aggravated criminal damage, aggravated assault, aggravated burglary, and flight from an officer. State v. Marshall, 841 So. 2d 881, 2003 La. App. LEXIS 461 (Feb. 25, 2003), writ denied by La. 2003-0909, 854 So. 2d 345, 2003 La. LEXIS 2663 (La. Sept. 26, 2003).

Possession of drug paraphernalia and participation in an apparent drug transaction were both sufficient grounds supporting a conviction for attempted possession of cocaine, a violation of La. Rev. Stat. Ann. §§ 14:27 and 40:967, and, given that the trial judge complied with the sentencing guidelines in La. Code. Crim. Proc. Ann. art. 894.1 and considered all relevant aggravating and mitigating factors, a sentence of 30 months at hard labor, suspended, and five years active probation was not too severe in light of the particular defendant and the circumstances of the case. State v. Recasner, 750 So. 2d 336, 1999 La. App. LEXIS 3664 (Dec. 22, 1999).

Defendant’s sentence to three years of hard labor was reduced on appeal to two years of hard labor because the trial judge failed to consider mitigating circumstances such as defendant’s improved behavior and lifestyle, which compelled a lesser sentence for his conviction for distribution of marijuana. State v. Brazell, 499 So. 2d 177, 1986 La. App. LEXIS 8028 (Oct. 29, 1986), writ denied by 501 So. 2d 206, 1987 La. LEXIS 8421 (La. 1987).

Imposition of concurrent sentences of five years of imprisonment upon defendant’s conviction for two counts of possession of a controlled substance with intent to distribute in violation of La. Rev. Stat. Ann. § 40:966(A)(1), was not excessive where defendant had a prior conviction for possession of marijuana, had performed poorly as a probationer, and had pleaded guilty to only two of five charges. State v. Ortiz, 495 So. 2d 392, 1986 La. App. LEXIS 7764 (Oct. 8, 1986).

Factors which weighed against a defendant who was found guilty of possession of marijuana with intent to distribute included the defendant’s character and attitude which did not indicate that he was unlikely to re-offend, a finding that he was unlikely to benefit from probationary treatment, and the fact that the defendant bought marijuana from acquaintances and offered it for resale. State v. Harper, 490 So. 2d 607, 1986 La. App. LEXIS 7233 (June 11, 1986).

Defendant’s three-year sentence for her crime, possession of marijuana with intent to distribute in violation of La. Rev. Stat. Ann. § 40:966A(1), was proper due to the seriousness of the crime, despite mitigating circumstances, because the judge properly individualized the sentence to the crime as required by La. Code Crim. Proc. Ann. art. 894.1. State v. Wilkinson, 483 So. 2d 245, 1986 La. App. LEXIS 6039 (Feb. 5, 1986), writ of certiorari denied by 488 So. 2d 198, 1986 La. LEXIS 6331 (La. 1986).

Trial court adequately complied with La. Code Crim. Proc. Ann. art. 894.1 by sufficiently articulating that it considered the letters urging a probated sentence and the pre-sentence investigation report that defendant had violated previous probations and did not abuse its discretion or violate La. Const. art. I, § 20, by imposing a sentence of 17 ½ years at hard labor for distribution of a controlled dangerous substance, a violation of La. Rev. Stat. Ann. § 40:967A(1), based on defendant’s long history of criminal conduct and drug abuse and reputation as a member of the drug community, the absence of mitigating factors, and the danger posed to society by distribution of dangerous drugs. State v. Marks, 472 So. 2d 601, 1985 La. App. LEXIS 9493 (July 2, 1985).

Sentence of 4 years at hard labor and a $5,000 fine or on default to serve 1 additional year at hard labor for attempted distribution of a controlled dangerous substance in violation of La. Rev. Stat. Ann. § 40:967(A)(2) would be vacated and remanded where the trial court failed to articulate reasons for the apparently excessive sentence. State v. Perry, 472 So. 2d 344, 1985 La. App. LEXIS 9009 (June 26, 1985).

Six years at hard labor for a conviction for distribution of marijuana was not excessive where the trial court found that defendant was a second-felony offender and that there was an undue risk that during a period of suspended sentence or probation defendant would commit another crime and that the defendant was in need of correctional treatment or a custodial environment that could best be provided by defendant’s commitment to an institution. State v. Cook, 460 So. 2d 1075, 1984 La. App. LEXIS 10062 (Dec. 5, 1984), writ of certiorari denied by 466 So. 2d 465, 1985 La. LEXIS 8416 (La. 1985), writ of certiorari denied by 466 So. 2d 466, 1985 La. LEXIS 8417 (La. 1985).

••• Possession

•••• General Overview. — Where defendant pled guilty to possession of cocaine and was sentenced to the maximum prison sentence of five years, that sentence was not excessive; the trial court reviewed a PSI report and considered the facts of the case, defendant was a second felony offender and he had a history of violent behavior and the court determined that a lesser sentence would deprecate the seriousness of the offense and that there was a likelihood of continued criminal conduct if defendant were granted probation. State v. Jenkins, 874 So. 2d 368, 2004 La. App. LEXIS 1172 (May 12, 2004).

In a drug case, a court did not err by sentencing defendant to eight years at hard labor where defendant’s criminal history began in 1969 and he had had five felony convictions in the last 32 years, and in light of defendant’s additional drug conviction, the length of defendant’s criminal history and the fact that defendant was on parole when he committed the instant offense, a sentence of eight years without benefits or good-time credit did not shock the sense of justice. State v. Young, 862 So. 2d 312, 2003 La. App. LEXIS 3309 (Dec. 5, 2003), modified by, writ of certiorari denied in part by La. 2004-0029, 872 So. 2d 505, 2004 La. LEXIS 1687 (La. May 14, 2004).

Where defendant was convicted of the lesser-included offense of possession of cocaine, the trial court properly considered the information found in the pre-sentence investigation, the fact that defendant’s previous felony conviction was a drug offense, and the fact that defendant was on probation when defendant committed the offense; defendant’s sentence of seven years, without the benefit of probation or suspension of sentence, was not excessive. State v. Robertson, 840 So. 2d 631, 2003 La. App. LEXIS 372 (Feb. 12, 2003), writ denied by La. 2003-0939, 870 So. 2d 285, 2004 La. LEXIS 1369 (La. Apr. 23, 2004).

Defendant’s sentence of 15 years at hard labor for his conviction for possession of a controlled substance with intent to distribute was not constitutionally excessive or an abuse of the trial court’s discretion; the trial court found that there was an undue risk that defendant would commit another crime if released, that defendant was in need of treatment, that a lesser sentence would deprecate the seriousness of the crime, and that defendant had a prior criminal history. State v. Thomas, 745 So. 2d 776, 1999 La. App. LEXIS 2954 (Oct. 27, 1999), writ denied by La. 2000-1008, 775 So. 2d 445, 2000 La. LEXIS 3338 (La. Nov. 27, 2000), writ denied by La. 2000-0242, 775 So. 2d 1076, 2000 La. LEXIS 3416 (La. Dec. 8, 2000).

Defendant who pled guilty to possession of cocaine with intent to distribute was properly sentenced to eight years at hard labor with five years of supervised probation; trial judge adequately considered the guidelines of La. Code Crim. Proc. Ann. art. 894.1 and individualized the sentence to the defendant; judge was informed and aware of the mitigating factors; however, the judge felt that the circumstances of the case outweighed the mitigatory factors. State v. Winfield, 597 So. 2d 1222, 1992 La. App. LEXIS 1103 (Apr. 16, 1992).

Imposition of a sentence rather than probation upon defendant for possession of controlled substances with intent to distribute in violation of La. Rev. Stat. Ann. § 40:966(A)(1), was not excessive where he had been placed on probation for another drug offense and had performed poorly as a probationer; the trial judge correctly concluded that La. Code Crim. Proc. Ann. art. 894.1(A)(2) was applicable and as such, he did not err in not placing defendant on probation. State v. Ortiz, 495 So. 2d 392, 1986 La. App. LEXIS 7764 (Oct. 8, 1986).

Imposition of concurrent sentences of five years of imprisonment upon defendant’s conviction for two counts of possession of a controlled substance with intent to distribute in violation of La. Rev. Stat. Ann. § 40:966(A)(1), was not excessive where defendant had a prior conviction for possession of marijuana, had performed poorly as a probationer, and had pleaded guilty to only two of five charges. State v. Ortiz, 495 So. 2d 392, 1986 La. App. LEXIS 7764 (Oct. 8, 1986).

Defendant’s sentence of five years at hard labor for each of three drug-related offenses to run concurrently and a $5,000 fine was not excessive because the trial court followed La. Code Crim. Proc. Ann. art. 894.1 by individualizing defendant’s sentence to the particulars of the crime and the facts and background in the case supported the sentence and fine imposed in light of the sanctions imposed in similar cases where defendant’s involvement in the drug trade apparently was not limited to the immediate offenses, he had a large amount of various controlled substances in his possession at the time of his arrest, and he threatened police officers and an informant while he was out on bail. State v. Lasseigne, 461 So. 2d 1196, 1984 La. App. LEXIS 10139 (Dec. 12, 1984).

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — Where, after a brutal assault, the victim suffered a broken neck and a skull fracture, and, but for surgery, the victim (1) risked paralysis or death from any slight insult to the spine, and (2) continued to face potentially devastating consequences in the future, defendant’s maximum 10-year sentence for aggravated battery was not excessive or grossly disproportionate to the crime. State v. Gorby, 868 So. 2d 193, 2004 La. App. LEXIS 276 (Feb. 11, 2004).

In light of the seriousness of the crime, the trial court did not abuse its discretion where defendant claimed that his 10-year mandatory minimum sentence for aggravated battery with a firearms sentencing provision was excessive; defendant suggested that when the jury found him not guilty of the charge of armed robbery, it must have reasoned that he attacked the victim for some reason other than robbery, however, defendant offered no justification for shooting the victim several times and inflicting life-threatening injuries, and the fact that the victim was homosexual and indicated that he knew defendant was not reasonable provocation for the attack. State v. Brown, 853 So. 2d 665, 2003 La. App. LEXIS 2192 (July 23, 2003).

Maximum sentence for aggravated battery was proper where the trial court complied with the sentencing guidelines of La. Code Crim. Proc. Ann. art. 894.1 by articulating a comprehensive factual basis for the sentence, the trial court considered defendant’s first-time offender status and the emotional aspects of the offense, and the trial court was entitled to consider the significant reduction in exposure to imprisonment that defendant obtained through plea bargaining. State v. Kafieh, 590 So. 2d 100, 1991 La. App. LEXIS 3136 (Nov. 13, 1991), writ denied by 625 So. 2d 1053, 1993 La. LEXIS 2984 (La. 1993).

Sentencing enhancement imposed for the use of a firearm during an aggravated battery did not foreclose adequate consideration of the sentencing guidelines because the judge was still able to consider the mitigating factors presented by defendant when determining the appropriate sentence for the underlying crime. State v. Hogan, 480 So. 2d 288, 1985 La. LEXIS 10090 (Dec. 2, 1985).

Where defendant was convicted of aggravated battery, which carried a maximum sentence of 10 years at hard labor and a $5,000 fine, and he was sentenced to five years’ custodial confinement, the sentence was not excessive; the trial court properly followed the guidelines and considered defendant’s dire need for custodial correctional treatment, his youth, his extensive juvenile record, and his probable substance abuse problem. State v. Day, 468 So. 2d 1336, 1985 La. App. LEXIS 9391 (Apr. 16, 1985).

••• Domestic Offenses

•••• General Overview. — Considering the nature of the defendant’s crimes of oral sexual battery, La. Rev. Stat. Ann. § 14:43.3, and aggravated incest, La. Rev. Stat. Ann. § 14:78.1, and the applicable jurisprudence, an appellate court could not find that the trial court abused its discretion by imposing concurrent sentences of 15 years upon the defendant. State v. Hotoph, 750 So. 2d 1036, 1999 La. App. LEXIS 3155 (Nov. 10, 1999), writ denied by La. 2000-0150, 765 So. 2d 1066, 2000 La. LEXIS 2106 (La. June 30, 2000), writ denied by La. 1999-3477, 765 So. 2d 1062, 2000 La. LEXIS 2116 (La. June 30, 2000).

Although the trial court did not err in sentencing a father convicted of cruelty to juveniles under the manslaughter statute pursuant to La. Rev. Stat. Ann. § 14:31, the 20-year sentence imposed was excessive under the sentencing guidelines of La. Code Crim. Proc. Ann. art. 894.1 and under La. Const. art. I, § 20, where defendant was 17 years old, had no prior criminal history, and had only a limited involvement in the death of his daughter. State v. Jones, 742 So. 2d 597, 1999 La. App. LEXIS 2033 (June 23, 1999), reversed by, remanded by La. 99-2207, 778 So. 2d 1131, 2001 La. LEXIS 233, 118 A.L.R.5th 739 (La. Jan. 29, 2001).

Defendant’s sentence of 25 years at hard labor with two years of the sentence to be without benefit of probation, parole, or suspension of sentence pursuant to his conviction of forcible rape, La. Rev. Stat. Ann. § 14:42.1, was not excessive when the trial court adequately stated for the record the considerations taken into account and the factual basis therefor for imposing the sentence, as required by La. Code Crim. Proc. Ann. art. 894.1; the trial court considered defendant’s criminal record of similar crimes, the repetitive nature of the crime, and the fact that the crime was committed on a child under the age of consent. State v. Acliese, 403 So. 2d 665, 1981 La. LEXIS 10020 (Sept. 8, 1981).

••• Kidnapping

•••• General Overview. — Defendant’s argument that the trial court failed to articulate mitigating and aggravating factors when sentencing him was without merit where the trial court had no discretion in imposing a life sentence and articulating factors would have been an exercise in futility. State v. Robinson, 754 So. 2d 311, 2000 La. App. LEXIS 282 (Mar. 1, 2000), writ denied by La. 2000-0989, 787 So. 2d 1008, 2001 La. LEXIS 948 (La. Mar. 23, 2001).

Where a defendant was charged with aggravated kidnapping under La. Rev. Stat. Ann. § 14:44, but, in return for a guilty plea, the defendant was convicted of second degree kidnapping under La. Rev. Stat. Ann. § 14:44.1, and received the maximum sentence, given that the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1 were considered and articulated by the sentencing court, and that the sentence did not violate La. Const. art. I, § 20 because it was not grossly out of proportion to the seriousness of the offense or nothing more than a purposeless and needless infliction of pain and suffering, the sentence did not shock the sense of justice of a court of appeals nor could it be said that the trial court abused its discretion in the sentence it imposed. State v. Overby, 714 So. 2d 28, 1998 La. App. LEXIS 736 (Apr. 8, 1998), writ denied by La. 2001-0179, 808 So. 2d 345, 2002 La. LEXIS 512 (La. Feb. 1, 2002).

••• Robbery

•••• General Overview. — Adjudication as a second felony offender and sentence to 50 years without the benefit of parole, probation or suspension of sentence for first degree robbery, La. Rev. Stat. Ann. § 14:64.1, was affirmed because defendant failed to prove that the trial court abused the liberal discretion allowed in sentencing when the trial court took into consideration that defendant had prior armed robbery convictions as a juvenile and as an adult, and that he had other violent offenses on his rap sheet. State v. Dangerfield, 834 So. 2d 1151, 2002 La. App. LEXIS 3916 (Dec. 11, 2002), writ denied by La. 2003-0475, 869 So. 2d 842, 2004 La. LEXIS 885 (La. Mar. 19, 2004).

In sentencing defendant, the trial court did not err by failing to follow the mandates of La. Code Crim. Proc. Ann. art. 894.1 but merely stating that defendant had been adjudicated a fourth felony offender and that he would receive the mandatory sentence; because simple robbery is a crime of violence pursuant to La. Rev. Stat. Ann. § 14:2(13)(y), and because defendant was adjudicated a fourth felony offender pursuant to the constitutional habitual offender law, he faced a mandatory sentence of life imprisonment without benefits, as required by La. Rev. Stat. Ann. § 15:529.1(A)(1)(c)(ii), so articulating the factors would have been an exercise in futility. State v. Wilson, 796 So. 2d 45, 2001 La. App. LEXIS 1905 (Aug. 22, 2001), vacated in part by, remanded by La. 2001-2815, 836 So. 2d 2, 2002 La. LEXIS 3351 (La. Nov. 22, 2002).

Sentence of 99 years at hard labor without the benefit of parole, probation or suspension of sentence for armed robbery, La. Rev. Stat. Ann. § 14:64B, was upheld on review as not excessive under La. Const. art. I, § 20 where the sentence was within the statutory maximum, the defendant was a fourth felony offender who committed the offense days after release from correctional department authority, and defendant was a principal to the armed robbery in which the victim was killed, even though the defendant claimed he was a lookout; the court found the sentence was not grossly disproportionate so as to shock anyone’s sense of justice under the circumstances and was adequately supported by facts as required by La. Code Crim. Proc. Ann. art. 894.1. State v. Jones, 808 So. 2d 609, 2001 La. App. LEXIS 975 (May 11, 2001), writ denied by La. 2001-1698, 815 So. 2d 93, 2002 La. LEXIS 1445 (La. May 3, 2002).

Where an armed robbery defendant who was also adjudicated as a second offender faced a minimum sentence, with the habitual offender adjudication, of 49 and a half years and a maximum sentence of 198 years without benefit of parole, probation or suspension of sentence but the the trial judge imposed a sentence of 60 years at hard labor without benefit of parole, probation or suspension of sentence, the defendant did not receive an excessive sentence that did not take into account factors such as his youth and lack of education even though the trial court also noted that the defendant displayed a propensity for violence accompanied by a disregard for human life. State v. Williams, 781 So. 2d 673, 2001 La. App. LEXIS 354 (Feb. 28, 2001).

Sentence of 15 years’ hard labor without benefit of parole, probation, or suspension of sentence for a conviction of armed robbery imposed upon defendant, a 16-year-old first time felony offender, was not constitutionally excessive or a manifest abuse of the trial court’s discretion; the sentence was not grossly disproportionate to the offense and did not impose needless pain and suffering and the trial court had properly taken into account defendant’s mental condition. State v. Bowers, 746 So. 2d 82, 1999 La. App. LEXIS 2654 (Sept. 28, 1999).

Defendant’s conviction for two counts of armed robbery in violation of La. Rev. Stat. Ann. § 14:64 and sentence of two concurrent nine-year terms was affirmed because the testimony of four witnesses who positively identified defendant as the perpetrator was sufficient for conviction and because the sentence was not excessive in violation of La. Const. art. I, § 20 when reviewed pursuant to La. Code Crim. Proc. Ann. art. 894.1, in light of the aggravating and mitigating circumstances, such as defendant’s age of 15 years and the severity of the offenses. State v. Ervin, 747 So. 2d 109, 1999 La. App. LEXIS 2448 (Sept. 22, 1999), writ denied by La. 1999-3201, 760 So. 2d 342, 2000 La. LEXIS 1223 (La. Apr. 20, 2000).

District court properly considered all of the La. Code Crim. Proc. Ann. art. 894.1 guidelines where it found that the mitigating factors of defendant’s psychological evaluations, lack of criminal record, and legitimate dysfunction were outweighed by the seriousness of her first-degree robbery offense. State v. Campbell, 569 So. 2d 257, 1990 La. App. LEXIS 2399 (Oct. 31, 1990).

Where, based on a more comprehensive presentence investigation report, a defendant convicted of first degree robbery was resentenced to 20 years at hard labor rather than the 12 years to which he was originally sentenced, the sentencing court considered the sentencing guidelines under La. Code Crim. Proc. Ann. art. 894.1, there was no error, and the sentence was not excessive in violation of La. Const. art. I, § 20. State v. Rodriguez, 550 So. 2d 837, 1989 La. App. LEXIS 1654 (Sept. 27, 1989), writ of certiorari denied by 582 So. 2d 859, 1991 La. LEXIS 1991 (La. 1991).

Sentence of 25 years at hard labor, without benefit of parole, probation, or suspension, for armed robbery, a violation of La. Rev. Stat. Ann. § 14:64, was not excessive but was particularized to defendant and based on a consideration of the mitigating and aggravating factors as set forth in La. Code Crim. Proc. Ann. art. 894.1, including defendant’s age, substantial history of arrests, convictions, and behavior in the detention facility, and display of a callous disregard for human life by his unprovoked attack on the victim. State v. Autin, 481 So. 2d 1039, 1985 La. App. LEXIS 10549 (June 28, 1985).

In sentencing defendant for armed robbery, the trial judge more than adequately satisfied the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1 where he considered defendant’s lengthy criminal record and determined that defendant had shown no desire to become a productive member of society since his release from prison, there was an undue risk that he would commit another crime if probation was granted, defendant was in need of correctional treatment, and a lesser sentence would depreciate the seriousness of his offense. State v. Green, 471 So. 2d 1049, 1985 La. App. LEXIS 8758 (June 25, 1985).

Trial court did not abuse its discretion by sentencing defendant had prior convictions and showed no remorse for his crime to 80 years at hard labor without benefit of parole, probation, or suspension of sentence after defendant was convicted of armed robbery for entering a store, threatening four employees with a gun. and taking the store’s money. State v. Colvin, 452 So. 2d 1214, 1984 La. App. LEXIS 8952 (June 6, 1984), writ of certiorari denied by 457 So. 2d 1199, 1984 La. LEXIS 9714 (La. 1984).

•• Homicide

••• General Overview. — Where defendant’s 30-year sentence at hard labor clearly complied with the sentencing guidelines articulated in La. Code Crim. Proc. Ann. art. 894.1, the sentence was upheld accordingly. State v. Martin, 592 So. 2d 923, 1992 La. App. LEXIS 56 (Jan. 22, 1992), writ of certiorari denied by 598 So. 2d 354, 1992 La. LEXIS 1680 (La. 1992).

Defendant’s two previous convictions for operating a motor vehicle while under the influence of alcohol, his failure to show any remorse, and his continuing to drink on a daily basis, were valid reasons under La. Code Crim. Proc. Ann. art. 894.1 and the applicable case law for sentencing him to incarceration with hard labor on his two pleas of guilty to vehicular homicide. State v. Yates, 574 So. 2d 566, 1991 La. App. LEXIS 217 (Feb. 6, 1991), writ of certiorari denied by 578 So. 2d 131, 1991 La. LEXIS 1288 (La. 1991).

••• Involuntary Manslaughter

•••• General Overview. — Where defendant committed vehicular homicide while intoxicated, while the trial court did not list every consideration set forth in the guidelines, the sentencing transcript indicated adequate compliance with the guidelines, showing that defendant had an exemplary record in the army, but a prior offense driving while intoxicated; thus, defendant’s sentence was not excessive where the trial court imposed only the mandatory 1 year without benefit of parole, and suspended five of the 15 years, and placed defendant on probation. State v. Cullipher, 827 So. 2d 589, 2002 La. App. LEXIS 2968 (Oct. 2, 2002).

Defendant who faced a sentencing exposure of 40 years for manslaughter under La. Rev. Stat. Ann. § 14:31(B) but received a 10 years at hard labor sentence did not receive an unconstitutionally excessive sentence where the trial court had taken into account various factors pursuant to La. Code Crim. Proc. Ann. art. 894.1 to include that the defendant was 45 years old, had never been in any kind of trouble before, had graduated from high school, had completed various programs at a vocational/technical school, had served in the United States Navy and that the crime committed was a crime of passion. State v. Brice, 808 So. 2d 615, 2001 La. App. LEXIS 974 (May 11, 2001), writ denied by La. 2001-1610, 813 So. 2d 1099, 2002 La. LEXIS 1882 (La. Apr. 26, 2002).

Mother who scalded her two-year-old son to death in a bathtub, claimed accident, and pleaded guilty to a manslaughter was wrongfully sentenced to 10 years at hard labor because the trial court mistakenly believed that defendant had admitted knowing that the water was too hot; the transcript of the plea colloquy did not support the trial court’s assumption that the mother had acted knowingly in scalding the child, and the trial court failed to take into consideration any mitigating factors as required by the sentencing guidelines and La. Code Crim. Proc. Ann. art. 894.1. STATE v. CORBIN, 1985 La. App. LEXIS 10488 (Dec. 18, 1985).

••• Murder

•••• General Overview. — Even though a trial record must generally reflect that the court adequately considered the factors set forth in La. Code Crim. Proc. Ann. art. 894.1 in sentencing, the failure to articulate such factors when imposing a mandatory life sentence is not an error because articulating such factors would be an exercise in futility when the court has no discretion; therefore, it was not error for a court, in sentencing defendant to life imprisonment at hard labor, as mandated by La. Rev. Stat. Ann. § 14:30.1(B) for second-degree murder, to simply state that defendant had been found guilty of second-degree murder, that the mandatory sentence was life imprisonment at hard labor without benefit of parole, probation, or suspension of sentence, and that it had no discretion to sentence defendant otherwise. State v. Felder, 809 So. 2d 360, 2001 La. App. LEXIS 2080 (Sept. 28, 2001), writ denied by La. 2001-3027, 827 So. 2d 1173, 2002 La. LEXIS 3081 (La. Oct. 25, 2002).

Trial judge complied with La. Code Crim. Proc. Ann. art. 894.1 in sentencing defendant to a life sentence at hard labor without benefit of parole, probation, or suspension of sentence because contrary to defendant’s assertion the evidence introduced at trial failed to show that the victim did anything to provoke the offense; the trial judge did not err in his sentence because defendant received the mandatory sentence for second degree murder. State v. Brown, 522 So. 2d 1110, 1988 La. App. LEXIS 606 (Feb. 23, 1988), writ denied by 548 So. 2d 1222, 1989 La. LEXIS 2192 (La. 1989).

Trial court fully reviewed the factors set out in La. Code Crim. Proc. Ann. art. 894.1 in sentencing a defendant for attempted second degree murder, and the maximum sentence of 50 years was not an abuse of discretion given the heinous manner in which the crime was committed. State v. Latiolais, 453 So. 2d 1266, 1984 La. App. LEXIS 9303 (July 25, 1984), writ of certiorari denied by 458 So. 2d 125, 1984 La. LEXIS 9891 (La. 1984).

When defendant pled guilty after charges against him were reduced from second degree murder to manslaughter, the trial court properly considered the possibility of a conviction for second degree murder as an aggravating circumstance. State v. Roberts, 440 So. 2d 816, 1983 La. App. LEXIS 9410 (Oct. 11, 1983).

••• Voluntary Manslaughter

•••• General Overview. — Defendant’s sentence to 40 years at hard labor following his plea to manslaughter was affirmed as the trial court properly considered the seriousness of the offense, that defendant’s conduct during the commission of the offense manifested deliberate cruelty, defendant knew or should have know the victim would lose his life, and defendant used deadly force; also, as the charge was reduced to manslaughter, defendant received the benefit of the plea bargain. State v. Williams, 875 So. 2d 1043, 2004 La. App. LEXIS 1478 (June 9, 2004), writ denied by La. 2004-1951, 888 So. 2d 864, 2004 La. LEXIS 3849 (La. Dec. 17, 2004).

Trial court’s imposition of 20-year sentence on defendant for manslaughter conviction where defendant drowned the victim after inflicting blunt force trauma on her was not excessive since the trial court articulated an adequate factual basis for the sentence imposed; among other things, the trial court noted defendant’s four prior convictions and that the present offense resulted in defendant’s third felony, that defendant had a sporadic work history, and that defendant acted with deliberate cruelty to the victim and used violence in committing the offense. State v. Brown, 852 So. 2d 1234, 2003 La. App. LEXIS 2310 (Aug. 20, 2003).

In defendant’s attempted manslaughter case, the court did not err in sentencing defendant to 20 years’ hard labor where it took into account both mitigating and aggravating circumstances, it listened to the numerous witnesses presented by defendant in mitigation, it was particularly impressed with defendant’s callousness in beating the victim nearly to death, and the court stated that a lesser sentence would have deprecated the seriousness of the offense. State v. Farhood, 844 So. 2d 217, 2003 La. App. LEXIS 711 (Mar. 25, 2003).

Twenty-five-year sentence after a manslaughter conviction was not excessive because it was within the applicable sentencing range for manslaughter, a 20-year sentence was required because of defendant’s use of a firearm, and the sentence was not excessive in light of those imposed by other courts under similar circumstances. State v. Jefferson, 834 So. 2d 572, 2002 La. App. LEXIS 3843 (Dec. 4, 2002).

Defendant’s 30-year sentence for manslaughter was not excessive where the facts adduced at trial showed defendant sprayed the neighborhood with bullets without cause, involved multiple victims for which no separate sentence was imposed, was the aggressor by returning to the convenience store to continue a racial fight, and established no justification for the shooting. State v. Meshell, 780 So. 2d 546, 2001 La. App. LEXIS 130 (Feb. 7, 2001).

Trial court did not err in imposing a 30-year sentence on defendant for manslaughter when defendant’s victim was shot numerous times in the back with an assault rifle and witnesses testified that the victim did not have a gun; the sentence was 10 years below the maximum allowable sentence, and the trial court stated that it was presented with no compelling evidence to indicate that the sentence originally imposed was too severe. State v. Pleasant, 772 So. 2d 910, 2000 La. App. LEXIS 2803 (Nov. 8, 2000), writ denied by La. 2000-3349, 799 So. 2d 1159, 2001 La. LEXIS 3932 (La. Oct. 26, 2001).

Where the trial court considered the sentencing factors under La. Code Crim. Proc. Ann. art. 894.1 and the evidence would have supported a conviction for second degree murder, the trial court’s sentence of defendant to 25 years for manslaughter was not excessive under La. Const. art. I, § 20, the maximum being 40 years under La. Rev. Stat. Ann. § 14:31. State v. George, 768 So. 2d 748, 2000 La. App. LEXIS 2196 (Sept. 27, 2000), writ denied by La. 2000-2806, 796 So. 2d 674, 2001 La. LEXIS 2813 (La. Sept. 14, 2001).

Defendant’s sentence of 40 years at hard labor for his conviction for manslaughter was not excessive or disproportionate; the trial court adequately complied with La. Code Crim. Proc. Ann. art. 894.1 and articulated the reasons taken into consideration for imposing the sentence, including defendant’s propensity for violence and his lack of remorse over the killing of his own cousin. State v. Poland, 750 So. 2d 1014, 1999 La. App. LEXIS 2971 (Oct. 27, 1999).

Although the trial court did not err in sentencing a father convicted of cruelty to juveniles under the manslaughter statute pursuant to La. Rev. Stat. Ann. § 14:31, the 20-year sentence imposed was excessive under the sentencing guidelines of La. Code Crim. Proc. Ann. art. 894.1 and under La. Const. art. I, § 20, where defendant was 17 years old, had no prior criminal history, and had only a limited involvement in the death of his daughter. State v. Jones, 742 So. 2d 597, 1999 La. App. LEXIS 2033 (June 23, 1999), reversed by, remanded by La. 99-2207, 778 So. 2d 1131, 2001 La. LEXIS 233, 118 A.L.R.5th 739 (La. Jan. 29, 2001).

Trial judge did not impose any sentence which was constitutionally excessive, where it was within the statutory sentencing range for the crime of which a defendant was convicted, but higher than the recommended sentence where the defendant’s conduct as an aggressor served as a factual basis for his imposition of that sentence. State v. Carrier, 670 So. 2d 794, 1996 La. App. LEXIS 694 (Mar. 6, 1996), writ of certiorari denied by La. 96-0881, 679 So. 2d 431, 1996 La. LEXIS 2487 (La. Sept. 20, 1996).

Where defendant’s violent acts of dousing the victim and setting her on fire caused the victim, which was partially paralyzed from childhood polio, to suffer excruciating pain before her death, the maximum sentence for manslaughter imposed was proportionate to the brutal injuries inflicted by defendant. State v. Hobbs, 494 So. 2d 1246, 1986 La. App. LEXIS 7695 (Sept. 24, 1986).

Given that the maximum term of imprisonment for a conviction of manslaughter was 21 years at hard labor, and a trial court had to impose a minimum sentence of five years at hard labor, without benefit of probation, parole, or suspension of sentence, and an additional penalty of two years at hard labor, without benefit of probation, parole or suspension of sentence was required by the firearm enhancement statute, and given further that the sentencing court enumerated some of the statutorily mandated sentencing criteria, the sentencing court did not abuse its discretion and the sentence was not excessive. State v. Burton, 464 So. 2d 421, 1985 La. App. LEXIS 8321 (Feb. 26, 1985), writ of certiorari denied by 468 So. 2d 570, 1985 La. LEXIS 8723 (La. 1985).

When defendant pled guilty after charges against him were reduced from second degree murder to manslaughter, the trial court properly considered the possibility of a conviction for second degree murder as an aggravating circumstance. State v. Roberts, 440 So. 2d 816, 1983 La. App. LEXIS 9410 (Oct. 11, 1983).

•• Inchoate Crimes

••• Attempt

•••• General Overview. — In defendant’s attempted manslaughter case, the court did not err in sentencing defendant to 20 years’ hard labor where it took into account both mitigating and aggravating circumstances, it listened to the numerous witnesses presented by defendant in mitigation, it was particularly impressed with defendant’s callousness in beating the victim nearly to death, and the court stated that a lesser sentence would have deprecated the seriousness of the offense. State v. Farhood, 844 So. 2d 217, 2003 La. App. LEXIS 711 (Mar. 25, 2003).

Sentence imposed on defendant for attempted possession of cocaine was not excessive where the court tailored the sentence to defendant in compliance with La. Code Crim. Proc. Ann. art. 894.1 and considered the facts that it was his second drug conviction and that he was on probation when he was arrested. State v. Lyles, 617 So. 2d 21, 1993 La. App. LEXIS 1343 (Mar. 30, 1993).

Defendants who robbed a convenience store, stabbed the manager, and slit the throats of four employees, were properly sentenced to 99 years for robbery and 50 years for attempted murder. State v. Hoskins, 522 So. 2d 1235, 1988 La. App. LEXIS 825 (Mar. 10, 1988).

The trial court’s failure to comply with La. Code Crim. Proc. Ann. art. 894.1 did not require remand for resentencing because the crudely sexual nature of defendant’s violent, unprovoked attack on the youthful victim permitted no other rational conclusion than that he intended to force her to engage in sexual intercourse and merited the sentence of 21 years at hard labor for attempted aggravated rape in violation of La. Rev. Stat. Ann. §§ 14:27 and 14:42. State v. Davis, 496 So. 2d 1197, 1986 La. App. LEXIS 7941 (Oct. 14, 1986), vacated by 503 So. 2d 468, 1987 La. LEXIS 8850 (La. 1987).

Defendant’s sentence to five years at hard labor for attempted distribution of marijuana in violation of La. Rev. Stat. Ann. §§ 40:966(B)(2) and 14:27 was not excessive in light of lenient disposition of his other drug-related offenses. State v. King, 471 So. 2d 1181, 1985 La. App. LEXIS 9011 (June 26, 1985).

Defendant’s 99-year sentence for attempted armed robbery was supported by the trial court’s assigned reasons and by the record; defendant had pleaded guilty to simple burglary only months before committing the attempted armed robbery and defendant perpetrated the crime in a particularly vicious manner. State v. Williams, 454 So. 2d 295, 1984 La. App. LEXIS 9284 (July 3, 1984).

Defendant’s sentence for attempted armed robbery was not excessive where the trial judge considered the fact that he did not have a record of a significant amount of criminal behavior, but did have recent arrests for indecent behavior with juveniles and aggravated battery, and also considered the fact that the harm to the juvenile victim from a psychological standpoint was incalculable. State v. Hunter, 454 So. 2d 131, 1984 La. App. LEXIS 10316 (June 6, 1984), review denied by 456 So. 2d 1018, 1984 La. LEXIS 9521 (La. 1984).

Sentence of one year for attempted simple robbery, even though defendant was a first offender with a history of mental illness, was supported by the record where it fell within the lower range of the statutory limit, there was minimal compliance with La. Code Crim. Proc. Ann. art. 894.1, and defendant exhibited a very violent demeanor. State v. Honore, 451 So. 2d 77, 1984 La. App. LEXIS 8809 (May 14, 1984).

••• Conspiracy

•••• General Overview. — In defendant’s plea of guilty to conspiracy to commit simple robbery, the trial court was not wrong to find under La. Code Crim. Proc. Ann. art. 894.1 that correctional treatment of substantial length was needed, and defendant’s sentence of three and a half years at hard labor did not shock the court’s sense of justice under La. Const. art. I, § 20. State v. Shubbie, 599 So. 2d 452, 1992 La. App. LEXIS 1395 (May 13, 1992).

Applying La. Rev. Stat. Ann. § 15:438 in conjunction with a standard required by the United States Constitution, a Court of Appeal of Louisiana held that there was sufficient evidence for a defendant’s convictions on two counts of conspiracy to commit arson with intent to defraud, and, in sentencing the defendant, the trial court had complied with the guidelines established by La. Code Crim. Proc. Ann. art. 894.1 and the sentence was not excessive. State v. Allen, 526 So. 2d 1198, 1988 La. App. LEXIS 541 (Apr. 6, 1988), reversed by 539 So. 2d 1232, 1989 La. LEXIS 681 (La. 1989).

•• Miscellaneous Offenses

••• Contempt

•••• General Overview. — Because the sentencing judge failed to give his full reasons for sentencing an attorney to a fine and jail time for her contempt of court conviction as required under La. Code Crim. Proc. Ann. art. 894.1, he had to state his considerations and the factual basis for imposing the sentence on remand. State v. Minnieweather, 587 So. 2d 1190, 1991 La. App. LEXIS 3671 (Oct. 10, 1991).

••• Cruelty to Animals

•••• General Overview. — Defendant’s conviction for aggravated cruelty to animals and sentence were proper where his sentence was not excessive in violation of La. Const. art. I, § 20 and where defendant failed to comply with La. Code Crim. Proc. Ann. art. 881.1 and did not include a specific ground upon which his motion for reconsideration of his sentence was based; therefore, on appeal, the court did not consider defendant’s argument that the trial court failed to comply with La. Code Crim. Proc. Ann. art. 894.1. State v. Collins, 768 So. 2d 674, 2000 La. App. LEXIS 2187 (Sept. 27, 2000).

••• Escape

•••• General Overview. — In an aggravated escape case under La. Rev. Stat. Ann. § 14:110(C), a trial judge followed the guidelines of La. Code Crim. Proc. Ann. art. 894.1 by considering defendant’s past criminal activity and his failure to arm himself and his mid-range sentence was not excessive given that two persons were injured. State v. Desselle, 614 So. 2d 276, 1993 La. App. LEXIS 439 (Feb. 3, 1993).

In defendant’s conviction for escape, the trial court’s sentence was not excessive under La. Code Crim. Proc. Ann. art. 894.1, La. Const. art. I, § 20, and La. Rev. Stat. Ann. § 15:529.1, where defendant had a long history of criminal conviction, his escape was clearly planned in advance, his escape in a city’s downtown posed a serious risk to public safety, although harsh, the sentence imposed was within statutory limits, and the sentence was not a purposeless and needless imposition of pain and suffering. State v. Nunn, 599 So. 2d 462, 1992 La. App. LEXIS 1379 (May 13, 1992).

•• Property Crimes

••• General Overview. — In the conviction and sentencing of defendant for one count of simple burglary, in violation of La. Rev. Stat. Ann. § 14:62, the trial court properly sentenced defendant to 10 years at hard labor where the trial court adequately considered the factors enumerated in La. Code Crim. Proc. Ann. art. 894.1 in the imposition of this sentence. State v. Bryant, 1985 La. App. LEXIS 10648 (Dec. 4, 1985).

••• Burglary & Criminal Trespass

•••• General Overview. — Trial court adequately considered the sentencing guidelines in La. Code Crim. Proc. Ann. art. 894.1 in imposing consecutive sentences to a prior aggravated burglary sentence, and consecutive sentences of nine years and four years, respectively, upon a plea of guilty to simple burglary of an inhabited dwelling in violation of La. Rev. Stat. Ann. § 14:62.2, and possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967(C) were not excessive under La. Const. art. I, § 20 where the instant offenses and the aggravated burglary offense were not based on the same act or transaction, and thus, absent express direction from the trial court that some or all of the sentences for the instant offenses and the sentence for the aggravated burglary were to be served concurrently, the sentences were to be served consecutively under La. Code Crim. Proc. Ann. art. 883, and where defendant avoided the possibility of sentencing enhancement under the habitual offender law, as a result of plea bargaining. State v. Johnson, 857 So. 2d 586, 2003 La. App. LEXIS 2566 (Sept. 26, 2003).

Where defendant actually committed armed robbery, in violation of La. Rev. Stat. Ann. § 14:64, and was a fourth offender, but the state agreed to accept his guilty plea to aggravated burglary, a violation of La. Rev. Stat. Ann. § 14:60, the sentence imposed of 12 years at hard labor was not unconstitutionally excessive, but was in fact lenient because it was only 40 percent of what the trial court could have been imposed. State v. Odell, 850 So. 2d 749, 2003 La. App. LEXIS 1677 (June 5, 2003).

Defendant’s two prior felony convictions and case facts were sufficient to support the eight years at hard labor sentence imposed by the trial court for defendant’s conviction for simple burglary of a religious building; the sentence was not constitutionally excessive since there was no imposition of a sentence grossly out of proportion to the severity of the crime, where the trial judge adequately complied with the sentencing guidelines and the record clearly showed an adequate factual basis for the sentence imposed State v. King, 782 So. 2d 654, 2001 La. App. LEXIS 603 (Mar. 7, 2001).

Seven year sentence at hard labor imposed against an individual convicted of simple burglary in violation of La. Rev. Stat. Ann. § 14:62.2 was not found to be excessive because § 14:62.2 provided for a penalty range of one to 12 years, because the period of imprisonment imposed did not shock the court’s sense of justice and was not a needless or purposeless infliction of pain and suffering, and because the sentence was not excessive under the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1. State v. Soles, 730 So. 2d 1053, 1999 La. App. LEXIS 792 (Mar. 31, 1999).

Where the district court judge failed to comply with La. Code Crim. Proc. Ann. art. 894.1, but indicated that he considered the presentence investigation report, which weighed heavily against defendant due to defendant’s extensive previous criminal activity and failure to reform, and where the record showed a sufficient factual basis for the imposition of the maximum sentence for simple burglary, remand would serve no purpose. State v. Nowacki, 498 So. 2d 1203, 1986 La. App. LEXIS 8639 (Dec. 10, 1986), writ of certiorari denied by 503 So. 2d 475, 1987 La. LEXIS 8829 (La. 1987).

Imposition of a suspended sentence of four years imprisonment at hard labor was not excessive for the first-felony offense of simple burglary where defendant had a transient employment record and lifestyle, a prior arrest and a prior conviction unrelated to that arrest, which conviction was for unauthorized use of a movable. State v. Olds, 494 So. 2d 1255, 1986 La. App. LEXIS 7673 (Sept. 24, 1986).

After convicting the defendant of simple burglary and sentencing him to 16 years at hard labor as a second felony offender, the trial court satisfied the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1 by considering the defendant’s lengthly criminal record, the risk that he would commit other crimes, and that he was in need of correctional treatment. State v. Lewis, 489 So. 2d 1055, 1986 La. App. LEXIS 7056 (May 28, 1986), writ of certiorari denied by 493 So. 2d 1218, 1986 La. LEXIS 7161 (La. 1986).

Sentence of 20 years at hard labor was not excessive and the trial court properly complied with the sentencing guidelines under La. Code Crim. Proc. Ann. art. 894.1 where, contrary to defendant’s assertion that the trial court did not particularize the sentence to defendant’s particular case, the trial court (1) noted defendant’s consistent pattern of serious crime and that the pattern was worsening, (2) expressly indicated its concern for this specific crime because of the viciousness with which defendant attacked the persons within the house which defendant burglarized, and (3) stated its opinion that rehabilitation, if possible at all, could only be accomplished by long term incarceration. State v. Hamilton, 470 So. 2d 604, 1985 La. App. LEXIS 9757 (May 29, 1985).

Trial court, in imposing a sentence of four years’ imprisonment for simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, took into consideration the guidelines and mitigating circumstances set forth in La. Code Crim. Proc. Ann. art. 894.1 and individualized the sentence to defendant for the particular crime involved, considering that defendant associated with persons convicted of crimes, that defendant and the child she was carrying would get good pre- and post-natal care in prison, that defendant always went back to her old habits at the end of probation, and that defendant needed confinement for the crime even though it worked a hardship on her family to care for her three other children. State v. Benton, 432 So. 2d 334, 1983 La. App. LEXIS 8562 (May 17, 1983).

Defendant was not entitled to relief from his sentences of five years on a charge of simple burglary and two years on a charge of theft of an amount more than $500; although the trial court did not consider the statutory sentencing guidelines pursuant to La. Code Crim. Proc. Ann. art. 894.1, there was no substantial possibility that defendant’s sentences were excessive where they were entered pursuant to a plea bargain, were well within the statutory limits, and were to run concurrently. State v. Vallare, 430 So. 2d 1336, 1983 La. App. LEXIS 8373 (Apr. 13, 1983).

Four and one-half year sentence for simple burglary was not excessive and defendant did not show that the trial court failed to consider the guidelines of La. Code Crim. Proc. Ann. art. 894.1 when it considered his age, his criminal history, his lack of justification for stealing several hundred dollars’ worth of clothing from the victim who owed him money, and the fact that he did not compensate the victim for the substantial loss. State v. Hill, 426 So. 2d 373, 1983 La. App. LEXIS 7663 (Jan. 17, 1983.)

Defendant’s conviction and sentence of six years for attempted aggravated burglary, La. Rev. Stat. Ann. § 14:27 and La. Rev. Stat. Ann. § 14:60, was not grossly disproportionate to the crime when defendant overtook the victim and continually beat her with his clenched fist and pointed cowboy boots. State v. Lodrige, 414 So. 2d 759, 1982 La. LEXIS 11005 (May 17, 1982).

Sentence of six years for attempted aggravated burglary was affirmed when the trial court followed the sentencing guidelines under La. Code Crim. Proc. Ann. art. 894.1, and considered a multiplicity of factors having a bearing on the case, La. Code Crim. Proc. Ann. art. 905.5, when the trial court took into account defendant’s desire to straighten out his life and good family background, and defendant’s serious harm his actions caused together with the impact that such an ordeal would have upon the victim. State v. Lodrige, 414 So. 2d 759, 1982 La. LEXIS 11005 (May 17, 1982).

Sentencing judge’s noncompliance with La. Code Crim. Proc. Ann. art. 894.1’s requirements did not entitle defendant to a reduction of his sentence for his conviction for attempted simple burglary because the 18 month prison term that was imposed was not apparently severe. State v. Phillips, 412 So. 2d 1036, 1982 La. LEXIS 10668 (Apr. 5, 1982).

Trial court properly articulated its reasons for the sentence given defendant for simple burglary, and the sentence of eight years was not beyond the limits of the trial court’s discretion. State v. Stott, 395 So. 2d 714, 1981 La. LEXIS 7291 (Mar. 2, 1981).

Sentence of four years at hard labor for simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, was not excessive where the crime carried a maximum sentence of 12 years, defendant had been placed on probation for a juvenile offense and sent to the State Training Institute, he was paroled from the State Training Institute and committed another offense for which his parole was revoked, and he was returned to the institute. State v. Artis, 391 So. 2d 847, 1980 La. LEXIS 9524 (Dec. 15, 1980).

••• Forgery

•••• General Overview. — Trial court did not err in denying defendant’s motion for reconsideration of his consecutive forgery sentences where defendant asserted that the sentences were excessive and that he should have been granted probation because, prior to imposing his sentence, the district court reviewed a presentence investigation report and determined that defendant was a con artist who showed little, if any, remorse for his criminal conduct in using a false power of attorney which he prepared to forge the signature of an elderly man with whom is was living to obtain money through bank loans and jewelry though credit accounts in the victim’s name. State v. Scott, 780 So. 2d 548, 2001 La. App. LEXIS 131 (Feb. 7, 2001).

Where the trial judge considered defendant’s mitigating factors when sentencing her, and imposed a sentence within the statutory guidelines of La. Code Crim. Proc. Ann. art. 894.1 and La. Rev. Stat. Ann. § 14:72, and the record reflected that her sentence was not excessive, the sentence would not be reversed on appeal. State v. Turner, 465 So. 2d 130, 1985 La. App. LEXIS 8312 (Feb. 26, 1985).

Trial judge’s statement that he had considered La. Code Crim. Proc. Ann. art. 894.1 factors in arriving at the maximum sentence of 10 years for a forgery defendant was inadequate to convey to the reviewing court that the trial judge had fully considered art. 894.1 factors. State v. Ray, 423 So. 2d 1116, 1982 La. LEXIS 12737 (Nov. 29, 1982).

••• Larceny & Theft

•••• General Overview. — Where the trial judge observed that defendant had only recently been released from juvenile detention for a similar crime, the trial judge did not abuse his discretion in imposing a five-year sentence for defendant’s conviction of theft of property valued over $500; the sentence was well within the statutorily permitted range for the crime committed and defendant made no attempt to bring to the court’s attention any factors in mitigation. State v. Brown, 849 So. 2d 566, 2003 La. App. LEXIS 1348 (May 9, 2003).

Where defendant was sentenced to one year consecutive terms after his conviction for several counts of felony theft, the sentence imposed was not unconstitutionally excessive where the evidence showed that the trial judge considered defendant’s age, lack of criminal record, and the severe hardship imposed upon the victims; moreover, the sentence imposed was within applicable range for a theft conviction. State v. Woodward, 844 So. 2d 236, 2003 La. App. LEXIS 709 (Mar. 25, 2003).

Defendant’s 30-year sentence on resentencing after being found guilty of theft and being adjudicated as a third felony offender was proper where the sentence was not unconstitutionally excessive, and was tailored to his culpability, the gravity of the offense, and the circumstances of the case; the prior sentence of life imprisonment was disproportionate to the harm done and shocked one’s sense of justice. State v. Hayes, 845 So. 2d 542, 2003 La. App. LEXIS 510 (Mar. 5, 2003), writ denied by La. 2004-0047, 888 So. 2d 860, 2004 La. LEXIS 3832 (La. Dec. 17, 2004).

Defendant’s argument that his sentence of four years at hard labor, the maximum sentence, for theft of a nail gun was excessiveness lacked merit when he had a lengthy history of theft-related convictions, and easily was within the class of offenders for whom the maximum sentence was appropriate. State v. James, 833 So. 2d 1162, 2002 La. App. LEXIS 3810 (Dec. 11, 2002).

Trial court failed to comply with La. Code Crim. Proc. Ann. art. 894.1 because it did not adequately state for the record the considerations it took into account when sentencing defendant to 30 years for theft; no remand was necessary because he should have been sentenced to life imprisonment as a fourth felony offender, and thus, the sentence imposed could not be said to be so apparently severe so as to require a remand. State v. Jolly, 768 So. 2d 165, 2000 La. App. LEXIS 1852 (July 25, 2000), writ of certiorari denied by La. 2000-2467, 798 So. 2d 959, 2001 La. LEXIS 2920 (La. Oct. 5, 2001).

Where defendant was convicted of issuing worthless checks, a sentence of six years at hard labor was not excessive because defendant had a prior felony conviction for issuing worthless checks, defendant had 16 prior arrests, and defendant demonstrated an unflagging determination to engage in criminal activity. State v. Brantley, 514 So. 2d 747, 1987 La. App. LEXIS 10539 (Oct. 28, 1987).

Trial judge’s comment that defendant was a second felony offender was sufficient justification for a two-year parish prison sentence, the statutorily allowed maximum sentence, for theft of merchandise valued at $114, particularly where the first conviction was for armed robbery. State v. Stewart, 468 So. 2d 32, 1985 La. App. LEXIS 9158 (Apr. 15, 1985).

Defendant’s 20-year sentence for purse snatching in violation of La. Rev. Stat. Ann. § 14:65.1 was not excessive considering his extensive criminal activity as a juvenile, the facts surrounding the crime, and the fact that defendant was unmarried and unemployed; the trial court properly applied La. Code Crim. Proc. Ann. art. 894.1 by weighing both the aggravating and mitigating factors. State v. Reed, 396 So. 2d 1316, 1981 La. LEXIS 7629 (Apr. 6, 1981).

Where an employee devised and engaged in a scheme in which he issued weekly payroll checks to two fictitious employees, a sentence of three years out of a maximum of 10 years for a conviction for forgery was not excessive. State v. Gordon, 364 So. 2d 1036, 1978 La. LEXIS 5466 (Nov. 13, 1978).

••• Receiving Stolen Property

•••• General Overview. — Defendant convicted on six counts of illegal possession of stolen things valued over $500 was properly sentenced to six concurrent sentences of five years imprisonment at hard labor; on each count, four years were suspended, and the defendant was placed on five years supervised probation, with a special condition requiring restitution of $1,000; the trial court properly considered the factors under La. Code Crim. Proc. Ann. art. 894.1 and defendant was not entitled to probation even though he was a first-time offender. State v. Bounds, 873 So. 2d 901, 2004 La. App. LEXIS 1181 (May 12, 2004).

Trial court adequately stated its underlying factual basis for sentencing defendant to three and one-half years at hard labor for violating La. Rev. Stat. Ann. § 14:69 by receiving stolen property, as required by La. Code Crim. Proc. Ann. art. 894.1; defendant’s role in the sale of a stolen truck was more than that of a bystander and the seriousness of the crime was not debatable. State v. Russell, 397 So. 2d 1319, 1981 La. LEXIS 7919 (Apr. 6, 1981).

Defendant’s sentence to six years at hard labor for violating La. Rev. Stat. Ann. § 14:69 by receiving stolen property was not excessive because the trial judge implicitly applied the sentencing guidelines of La. Code Crim. Proc. Ann. art. 894.1 and the sentence was neither severe nor grossly disproportionate to the crime. State v. Russell, 397 So. 2d 1319, 1981 La. LEXIS 7919 (Apr. 6, 1981).

•• Racketeering

••• Extortion

•••• General Overview. — Defendant’s sentence to serve a total of 35 years at hard labor, following his conviction of 17 counts of extortion was affirmed because the trial court neither erred in imposing maximum sentences on a number of the counts of conviction, nor in ordering the individual sentences to be served both concurrently and consecutively; the aggregate sentence imposed was lawful, as it was neither grossly disproportionate to the severity of the offense nor did it shock the sense of justice, as defendant had a plan to extort, acted upon his plan and in fact extorted in excess of $100,000 from the victim. State v. Frye, 847 So. 2d 151, 2003 La. App. LEXIS 1401 (May 14, 2003), writ denied by La. 2003-1754, 862 So. 2d 979, 2004 La. LEXIS 52 (La. Jan. 9, 2004).

•• Sex Crimes

••• General Overview. — Concurrent sentences of five and five years for convictions of one count of carnal knowledge of a juvenile, and two counts of indecent behavior with a juvenile, were affirmed because the trial court’s failure to state the factual basis for the sentences it imposed at sentencing was cured when the trial court articulated those reasons in its ruling on the motion to reconsider sentence, the record clearly demonstrated that the trial court had considered the sentencing guidelines in fashioning defendant’s sentences but had inadvertently failed to mention them, defendant knew the victim had been sexually abused before and sexually abused the victim on multiple occasions, defendant abused his position of father figure to facilitate commission of the offenses, and the sentences imposed were neither grossly disproportionate to the severity of the offense nor shocking to the sense of justice. State v. Logwood, 847 So. 2d 115, 2003 La. App. LEXIS 1408 (May 14, 2003).

Where the sentencing trial judge was the same trial judge who had sentenced a defendant on his plea to carnal knowledge of a juvenile also had sentenced the defendant for criminal mischief, simple criminal damage to property and criminal trespass and for unauthorized use of a movable, the trial judge was familiar with the defendant’s background and was personally aware that the previous period of imprisonment had been ineffective, thus the trial judge had proper reasons to sentence the defendant to the maximum sentence for two counts of indecent behavior with a juvenile and an adjudication as a second -felony habitual offender, 14 years hard labor on each count to be served concurrently; the sentence was not excessive since important elements such as the defendant’s prior criminal record, seriousness of offense and the likelihood of rehabilitation had been taken into account and considered by the sentencing judge.. State v. Bugbee, 781 So. 2d 748, 2001 La. App. LEXIS 332 (Feb. 28, 2001).

Under La. Const. art. I, § 20 and La. Code Crim. Proc. Ann. art. 894.1, the trial court did not impose an excessive sentence on defendant who was a four-time felony offender when he was sentenced to serve a minimum 21 years at hard labor for exposing himself in public in violation of La. Rev. Stat. Ann. § 14:106(1). State v. Waxter, 576 So. 2d 569, 1991 La. App. LEXIS 311 (Feb. 28, 1991), writ of certiorari denied by 581 So. 2d 682, 1991 La. LEXIS 1755 (La. 1991).

••• Child Pornography

•••• General Overview. — Defendant’s sentence of four years at hard labor without the benefit of parole, probation, or suspension of sentence for his conviction for pornography involving juveniles was not unduly harsh or excessive; under La. Rev. Stat. Ann. § 14:81.1(E), the trial court had no choice but to sentence defendant to a hard labor sentence without benefit of parole, probation, or suspension of sentence, and therefore, the trial court was not required to consider La. Code Crim. Proc. Ann. art. 894.1(A), (B). State v. Roberts, 796 So. 2d 779, 2001 La. App. LEXIS 2114 (Oct. 3, 2001), writ denied by La. 2001-2974, 825 So. 2d 1163, 2002 La. LEXIS 2741 (La. Sept. 20, 2002).

••• Obscenity

•••• General Overview. — Appellant’s exposing of himself in a motor vehicle constituted a public place and thus was sufficient evidence to support his conviction under La. Rev. Stat. Ann. § 14:106; appellant’s sentence on one count as a habitual offender, under La. Code Crim. Proc. Ann. art. 894.1, for six years without benefit of probation or suspension of sentence, and three years on counts two and three, respectively, with all three sentences to run consecutively, was not excessive, pursuant to La. Const. art. I, § 20. State v. Rodriguez, 753 So. 2d 339, 2000 La. App. LEXIS 238 (Feb. 16, 2000), writ denied by La. 2001-1788, 812 So. 2d 648, 2002 La. LEXIS 1025 (La. Mar. 28, 2002).

Although a trial judge did not comply with La. Code Crim. Proc. Ann. art. 894.1, where two defendants, who had exposed their genitals behind glass screens in private booths in a public theater, were convicted under La. Rev. Stat. Ann. § 14:106(A)(1) of attempted obscenity, their sentences of $1,000 fines plus $74 court costs, with suspended one-year jail terms and two years of probation, were not apparently severe, they appeared to reflect a reasonable exercise of the trial judge’s discretion, and defense counsel did not point out any factors that would warrant a remand for compliance with art. 894.1. State v. Walters, 440 So. 2d 115, 1983 La. LEXIS 11901 (Oct. 17, 1983).

••• Prostitution

•••• General Overview. — Trial court’s failure to adequately comply with La. Code Crim. Proc. Ann. art. 894.1 by considering mitigating factors in addition to defendant’s rap sheet did not require a remand for resentencing because the three-year sentence of hard labor was in the mid-range of sentencing possibilities for the crime of solicitation with the intent to commit unnatural carnal copulation for compensation, a violation of La. Rev. Stat. Ann. § 14:89(A)(2), and was supported by defendant’s consistent and recurring criminal conduct and the fact that defendant was unlikely to respond favorably to probationary treatment. State v. Broussard, 527 So. 2d 577, 1988 La. App. LEXIS 1468 (June 22, 1988).

••• Sexual Assault

•••• General Overview. — Where defendant was charged with two counts of aggravated rape, punishable by imprisonment for life without benefits, but pled guilty to attempts thereof, the sentence imposed of 24 years served concurrently was not excessive where, from the victims’ statements, it appeared he had committed the offenses originally charged and thus, defendant obtained a great benefit from his plea bargain because the sentence imposed on each count was less than half of the maximum which could have been imposed. State v. June, 873 So. 2d 939, 2004 La. App. LEXIS 1170 (May 12, 2004).

Trial court properly imposed consecutive sentences upon defendant who raped an 11-year-old girl and attempted attempted indecent behavior with a 4-year-old girl while their mother was away; given the heinous nature of the offenses case and the fact that defendant was a third felony offender, the judge felt the defendant required a custodial environment because of the likelihood he would re-offend if given access to children again. State v. Walton, 872 So. 2d 1221, 2004 La. App. LEXIS 1106 (Apr. 14, 2004).

Record contained a complete and accurate articulation of the factual basis for defendant’s sentence under La. Rev. Stat. Ann. § 14:81.2(C), setting forth the criteria the trial court considered in sentencing defendant in compliance with La. Code Crim. Proc. Ann. art. 894.1 where the trial court considered the circumstances of the case and of defendant and concluded that defendant was a third-felony offender who used his position as a minister to seduce underage girls under the pretense that it was sanctioned by his religion. State v. Elzie, 865 So. 2d 248, 2004 La. App. LEXIS 50 (Jan. 28, 2004), writ denied by La. 2004-2289, 893 So. 2d 83, 2005 La. LEXIS 1232 (La. Feb. 4, 2005).

Consecutive sentences for attempted aggravated rape and burglary were vacated where the district court had not stated any reasons for making the sentences consecutive; although the record would have supported consecutive sentences there were also countervailing considerations, and from the district court’s silence, the appellate court could not assume that it found any of the factors to have been paramount. State v. Kennedy, 859 So. 2d 312, 2003 La. App. LEXIS 2987 (Oct. 29, 2003).

Forty-five-year sentence imposed for the crime of attempted aggravated rape was not excessive because was within the sentencing range; moreover, the evidence showed that the trial court considered the appropriate factors when finding that the 18-year-old defendant was in a position of trust when the crimes were committed, the offenses were committed several times, defendant encouraged another family member to engage in the same acts, and defendant threatened the five-year old victim. State v. McLelland, 860 So. 2d 31, 2003 La. App. LEXIS 2848 (Oct. 15, 2003), writ denied by La. 2003-3372, 871 So. 2d 347, 2004 La. LEXIS 1018 (La. Mar. 26, 2004).

In defendant’s appeal from his conviction for attempted aggravated incest, defendant argued that the trial court failed to properly consider the sentencing guidelines contained in La. Code Crim. Proc. Ann. art. 894.1, and that his sentence was constitutionally excessive; the appellate court held that the sentence imposed by the trial court in the instant case was the statutory maximum length of 10 years but the trial court did not, however, impose a fine, and the trial court did not abuse its discretion in imposing sentence where it suspended one-half of the sentence, because defendant was a first time offender. State v. James, 849 So. 2d 574, 2003 La. App. LEXIS 1353 (May 9, 2003).

In defendant’s sexual assault case, a court did not err in sentencing defendant to the maximum sentences where the rape had a severe impact on the victim, defendant had several prior convictions, and defendant’s probation had previously been revoked. State v. Smith, 842 So. 2d 1153, 2003 La. App. LEXIS 688 (Mar. 12, 2003), writ denied by La. 2003-1048, 855 So. 2d 759, 2003 La. LEXIS 3036 (La. Oct. 17, 2003).

Maximum sentences are reserved for the most egregious offenders. State v. Tarver, 846 So. 2d 851, 2003 La. App. LEXIS 651 (Mar. 12, 2003), remanded by La. App. 2002-0973, 2003 La. App. LEXIS 739 (La.App. 3 Cir. Mar. 26, 2003), writ denied by La. 2003-1157, 858 So. 2d 416, 2003 La. LEXIS 3382 (La. Nov. 14, 2003).

Defendant’s convictions for aggravated crime against nature, and sexual battery upon a 12-year-old child, were alleged to have occurred within the same time frame, thus, it appeared there was a “presumption” of concurrent sentences under La. Code Crim. Proc. Ann. art. 883; the trial judge, however, exercised the sentencing discretion afforded by art. 883, and properly imposed consecutive sentences, since several factors under La. Code Crim. Proc. Ann. art. 894.1 were met. State v. Smith, 839 So. 2d 165, 2003 La. App. LEXIS 34 (Jan. 14, 2003).

Maximum, or nearly maximum, terms of defendant’s imprisonment were not excessive where defendant exploited a position of trust to commit sexual battery and indecent behavior with a juvenile where defendant established a relationship of trust with the victim and her family and then abused that relationship. State v. Kirsch, 836 So. 2d 390, 2002 La. App. LEXIS 3992 (Dec. 20, 2002), writ denied by La. 2003-0238, 852 So. 2d 1024, 2003 La. LEXIS 2388 (La. Sept. 5, 2003).

Where a 38-year-old defendant had a four-year-old girl place defendant’s penis in her mouth and penetrated the child’s vagina with his penis, the court properly took the victim’s age into account in sentencing defendant for aggravated oral sexual battery to 20 years at hard labor without the benefit of probation, parole, suspension of sentence, or “good time” eligibility. State v. Whitney, 772 So. 2d 945, 2000 La. App. LEXIS 2872 (Nov. 15, 2000).

Considering the nature of the defendant’s crimes of oral sexual battery, La. Rev. Stat. Ann. § 14:43.3, and aggravated incest, La. Rev. Stat. Ann. § 14:78.1, and the applicable jurisprudence, an appellate court could not find that the trial court abused its discretion by imposing concurrent sentences of 15 years upon the defendant. State v. Hotoph, 750 So. 2d 1036, 1999 La. App. LEXIS 3155 (Nov. 10, 1999), writ denied by La. 2000-0150, 765 So. 2d 1066, 2000 La. LEXIS 2106 (La. June 30, 2000), writ denied by La. 1999-3477, 765 So. 2d 1062, 2000 La. LEXIS 2116 (La. June 30, 2000).

Defendant’s sentence of 25 years at hard labor without benefit of parole, probation, or suspension of sentence for his conviction for attempted aggravated rape was not excessive; the sentence was half of the possible maximum sentence, and the degree of force used and the harm to the victim supported the sentence imposed. State v. Brown, 742 So. 2d 1051, 1999 La. App. LEXIS 2648 (Sept. 28, 1999), writ denied by La. 1999-3148, 760 So. 2d 340, 2000 La. LEXIS 1218 (La. Apr. 20, 2000), writ denied by La. 2001-0566, 800 So. 2d 377, 2001 La. LEXIS 3940 (La. Oct. 26, 2001).

Defendant challenged his sentence as constitutionally excessive pursuant to La. Const. art. I, § 20 when he was sentenced to 10 years’ imprisonment following his plea of guilty to the crime of carnal knowledge of a juvenile, a violation of La. Rev. Stat. Ann. § 14:80, but where the record showed more than adequate compliance with La. Code Crim. Proc. Ann. art. 894.1, the trial court reviewed the presentence investigation report for defendant and enunciated several reasons for imposition of the 10-year sentence at hard labor, the trial court noted that although forcible rape had taken place on three occasions, defendant had been allowed to plead guilty to one count of carnal knowledge of a juvenile, the sentence was not an abuse of discretion, was not grossly out of proportion to the seriousness of the crime, and did not shock one’s sense of justice such that it was not constitutionally excessive. State v. Berry, 732 So. 2d 638, 1999 La. App. LEXIS 810 (Mar. 31, 1999).

Trial court did not abuse its discretion in imposing a maximum sentence on defendant convicted of aggravated incest; defendant was a mature, healthy man who abused a position of trust and responsibility without regard to the lifelong harm he could cause to a young victim, there was no showing of excuse, justification, or mitigation, and he obtained a substantial benefit from the dismissal of a second charge of aggravated incest through a plea bargain. State v. Downs, 705 So. 2d 1277, 1998 La. App. LEXIS 29 (Jan. 21, 1998).

Sentence imposed on defendant for aggravated crimes against nature, molestation of a juvenile, and aggravated incest was not excessive, especially in light of the duration of the abuse, the fact that he blamed the victim, and his lack of remorse. State v. Evans, 702 So. 2d 1148, 1997 La. App. LEXIS 2597 (Oct. 29, 1997), writ denied by La. 97-2979, 717 So. 2d 231, 1998 La. LEXIS 1500 (La. Apr. 3, 1998).

Pursuant to La. Code Crim. Proc. Ann. art. 894.1, the trial court properly stated for the record that it considered the sentencing guidelines and other relevant factors in sentencing defendant, who had pled guilty to forcible rape in violation of La. Rev. Stat. Ann. § 14:42.1 pursuant to a plea bargain, to 25 years at hard labor with 10 years to be served without benefit of probation, parole, or suspension; hence, the sentence, which was within the range permitted by La. Rev. Stat. Ann. § 14:42.1, was not unconstitutionally excessive in violation of La. Const. art. I, § 20. State v. Gillord, 653 So. 2d 810, 1995 La. App. LEXIS 820 (Apr. 5, 1995).

Where the trial court recited a sexual battery defendant’s unemployment, poor work record, lengthy arrest record, and his blaming the victim for the crime and not taking responsibility for the crime as reasons for a first time felony offender sentence, the trial court complied with the requirements of La. Code Crim. Proc. Ann. art. 894.1 since it was not required that the trial court go through the entire checklist of art. 894.1. State v. Wheat, 612 So. 2d 176, 1992 La. App. LEXIS 4207 (Dec. 23, 1992).

Trial court’s failure to comply completely with La. Code Crim. Proc. Ann. art. 894.1 before sentencing defendant to the maximum term of 10 years at hard labor for his conviction for molesting a juvenile did not require a remand for resentencing, where there was sufficient information in the record about defendant to support the sentence. State v. Thomas, 572 So. 2d 681, 1990 La. App. LEXIS 2959 (Dec. 18, 1990), writ denied by 604 So. 2d 994, 1992 La. LEXIS 2798 (La. 1992).

Defendant’s sentence of six years at hard labor upon his conviction for sexual battery of a five-year old child did not violate the La. Const. art. I, § 20 prohibition against excessive punishment, where the trial court considered the factors in La. Code Crim. Proc. Ann. art. 894.1, the presentence investigation report indicated that defendant had a history of molesting children although he had no prior convictions, and the sentence was less than the maximum provided by La. Rev. Stat. Ann. § 14:43.1(C). State v. Greer, 572 So. 2d 1166, 1990 La. App. LEXIS 2964 (Dec. 18, 1990).

Sentence imposed on defendant for molestation of a juvenile in violation of La. Rev. Stat. Ann. § 14.81.2(C) was not unconstitutionally excessive considering that he repeatedly engaged in the acts of abuse over a period of nine years, the victim was his own child, and he was only charged with one count. State v. Crabtree, 569 So. 2d 646, 1990 La. App. LEXIS 2427 (Oct. 31, 1990), writ of certiorari denied by 575 So. 2d 365, 1991 La. LEXIS 359 (La. 1991).

Record reflected compliance with La. Code Crim. Proc. Ann. art. 894.1 sentencing guidelines in particularizing defendant’s eight-year sentence for attempted forcible rape. State v. Volkmann, 539 So. 2d 1279, 1989 La. App. LEXIS 450 (Mar. 15, 1989).

Requirements of La. Code Crim. Proc. Ann. art. 894.1 were fully met based upon the circumstances and defendant’s admitted history of similar conduct with small children; defendant undoubtedly was deserving of the maximum prison term for the offense of indecent behavior with a juvenile. State v. Price, 527 So. 2d 1090, 1988 La. App. LEXIS 1632 (June 21, 1988).

Considering the circumstances of a father’s incest with his 11-year-old daughter and the reasons for sentencing given by a trial court, the imposition of the maximum sentence of 15 years at hard labor under La. Rev. Stat. Ann. § 14:78(D)(1) was not excessive and was not an abuse of discretion by the trial court. State v. Butters, 527 So. 2d 1023, 1988 La. App. LEXIS 1186 (May 17, 1988).

Sentences of 20 years for forcible rape and 15 years for aggravated burglary were not excessive and accorded with guidelines where the court reviewed the factors, including prior arrests, and defendant could have received 40 and 30 years. State v. Roberts, 522 So. 2d 1237, 1988 La. App. LEXIS 824 (Mar. 10, 1988).

Where a the trial judge, after considering the sentencing factors under La. Code Crim. Proc. Ann. art. 894.1, particularized the sentence to each defendant convicted of forcible rape and considered the offense and its seriousness, and the sentences of 20 years at hard labor without benefit of parole, probation, or suspension of sentence were not grossly out of proportion to the severity of the offense nor were they more than a needless and purposeless imposition of pain and suffering, the sentences were not excessive in violation of La. Const., art. I, § 20. State v. Standifer, 513 So. 2d 481, 1987 La. App. LEXIS 10092 (Sept. 23, 1987).

The trial court’s failure to comply with La. Code Crim. Proc. Ann. art. 894.1 did not require remand for resentencing because the crudely sexual nature of defendant’s violent, unprovoked attack on the youthful victim permitted no other rational conclusion than that he intended to force her to engage in sexual intercourse and merited the sentence of 21 years at hard labor for attempted aggravated rape in violation of La. Rev. Stat. Ann. §§ 14:27 and 14:42. State v. Davis, 496 So. 2d 1197, 1986 La. App. LEXIS 7941 (Oct. 14, 1986), vacated by 503 So. 2d 468, 1987 La. LEXIS 8850 (La. 1987).

In the prosecution of defendant for an aggravated crime against nature, defendant was properly sentenced under La. Rev. Stat. Ann. § 15:529.1 even though the trial court did not specifically mention the mitigating factors set forth in La. Code Crim. Proc. Ann. art. 894.1 where all relevant circumstance were adequately considered; and where the circumstances of the offense, and where defendant’s prior record, negated the influence which such factors may have had on the trial court. State v. Wheeler, 450 So. 2d 695, 1984 La. App. LEXIS 8774 (May 10, 1984).

Mid-range sentence was appropriate for a forcible rape defendant who used the threat of force but used no weapons in the offense conduct and where the victim suffered scars and scrapes and seemed to suffer no lasting emotional damage; the court reduced a 40-year maximum sentence to a 25-year sentence that was the mid-point of the sentencing range given the trial judge had imposed a constitutionally excessive maximum sentence without articulation of adequate factors for sentencing. State v. Telsee, 425 So. 2d 1251, 1983 La. LEXIS 9549 (Jan. 10, 1983).

Defendant’s sentence of 25 years at hard labor with two years of the sentence to be without benefit of probation, parole, or suspension of sentence pursuant to his conviction of forcible rape, La. Rev. Stat. Ann. § 14:42.1, was not excessive when the trial court adequately stated for the record the considerations taken into account and the factual basis therefor for imposing the sentence, as required by La. Code Crim. Proc. Ann. art. 894.1; the trial court considered defendant’s criminal record of similar crimes, the repetitive nature of the crime, and the fact that the crime was committed on a child under the age of consent. State v. Acliese, 403 So. 2d 665, 1981 La. LEXIS 10020 (Sept. 8, 1981).

Defendant’s sentence of 12 years at hard labor after his conviction for attempted aggravated rape of a nine-year-old girl was not excessive; the maximum penalty allowed for the offense by La. Rev. Stat. Ann. § 14.27(D)(1) was 50 years, and the trial judge stated his reasons for imposing the sentence in accordance with La. Code Crim. Proc. Ann. art. 894.1. State v. Carthan, 377 So. 2d 308, 1979 La. LEXIS 7532 (Nov. 12, 1979).

•• Vehicular Crimes

••• General Overview. — Where defendant pled guilty to vehicular homicide in violation of La. Rev. Stat. Ann. § 14:32.1 and was sentenced to 15 years in prison at hard labor, with all but three years of the sentence suspended, and placed on five years of supervised probation following his release, the appellate court vacated the sentence and remanded the matter for resentencing on the grounds that the trial court failed to comply with the provisions of La. Code Crim. Proc. Ann. art. 894.1(C) in that it did not state for the record the factual basis taken into account in sentencing defendant and did not individualize the sentence to defendant. State v. Spencer, 781 So. 2d 780, 2001 La. App. LEXIS 387 (Feb. 28, 2001).

••• Driving Under the Influence

•••• General Overview. — Defendant’s sentence of five years’ hard labor without benefit of parole, probation, or suspension of sentence, plus a $2,000 fine and the sale of defendant’s vehicle, was not an unconstitutionally excessive punishment for defendant’s conviction for driving while intoxicated (third offense). State v. Tobin, 743 So. 2d 881, 1999 La. App. LEXIS 2953 (Oct. 27, 1999).

Defendant’s two previous convictions for operating a motor vehicle while under the influence of alcohol, his failure to show any remorse, and his continuing to drink on a daily basis, were valid reasons under La. Code Crim. Proc. Ann. art. 894.1 and the applicable case law for sentencing him to incarceration with hard labor on his two pleas of guilty to vehicular homicide. State v. Yates, 574 So. 2d 566, 1991 La. App. LEXIS 217 (Feb. 6, 1991), writ of certiorari denied by 578 So. 2d 131, 1991 La. LEXIS 1288 (La. 1991).

Record of the sentencing hearing reflected that the sentencing judge adequately considered the guidelines set forth at La. Code Crim. Proc. Ann. art 894.1 when he sentence defendant to the maximum sentence that could be imposed for driving while intoxicated, fourth offense, as proved for at La. Rev. Stat. Ann. § 14:98(E). State v. Davis, 546 So. 2d 535, 1989 La. App. LEXIS 1322 (June 20, 1989), remanded by 552 So. 2d 373, 1989 La. LEXIS 2810 (La. 1989).

Because the trial court considered the seriousness of the injuries, defendant’s heavy intoxication, defendant’s perjury on the witness stand that defendant did not know who owned the car involved in the accident, and the fact that defendant showed no feelings of remorse, the appellate court found that defendant’s sentences of five years for vehicular homicide and six months for the four counts of vehicular negligent injury were not excessive. State v. Williams, 546 So. 2d 494, 1989 La. App. LEXIS 1088 (May 25, 1989), writ of certiorari denied by 553 So. 2d 470, 1989 La. LEXIS 2907 (La. 1989).

Where defendant was convicted of driving a vehicle while intoxicated 11 times within the past 9 years, a district court was justified in imposing a maximum sentence of five years at hard labor without parole, probation, or suspension of sentence, in accordance with La. Rev. Stat Ann. § 14:98 and La. Code Crim. Proc. Ann art. 894.1. State v. Richardson, 463 So. 2d 853, 1985 La. App. LEXIS 8039 (Jan. 23, 1985).

A defendant was properly sentenced to two years in prison after negligent homicide and DWI convictions because positive mitigating factors did not outweigh the need to impose a sentence that would deter other potential law breakers. State v. Williams, 458 So. 2d 191, 1984 La. App. LEXIS 9758 (Oct. 11, 1984).

•• Weapons

••• Possession

•••• General Overview. — Court did not abuse its discretion in sentencing defendant to 15 years of hard labor without benefit of parole, probation, or suspension of sentence after defendant was convicted of possession of a firearm by a convicted felon because the court adequately considered the factors set forth in La. Code Crim. Proc. Ann. art. 894.1; sentence was tailored to both offender and offense. State v. Abram, 743 So. 2d 895, 1999 La. App. LEXIS 2942 (Oct. 27, 1999), writ denied by La. 2000-0121, 769 So. 2d 549, 2000 La. LEXIS 2453 (La. Sept. 29, 2000).

Trial court did not abuse its discretion in sentencing defendant to 12 years’ imprisonment for his conviction for possession of a firearm by a convicted felon; there was no evidence presented to support defendant’s contention that the sentence, which was within the legal limits, was excessive or disproportionate to the offense charged. State v. Hawkins, 743 So. 2d 892, 1999 La. App. LEXIS 2950 (Oct. 27, 1999).

Trial court did not err in imposing a six-year prison term after defendant was convicted of possession of a firearm in violation of La. Rev. Stat. Ann. § 14:95.1; La. Code Crim. Proc. Ann. art. 894.1 explicitly recognized the advisory nature of the sentencing guidelines, and the trial court listed at least four aggravating circumstances that justified a sentence outside the sentencing range. State v. Hardy, 622 So. 2d 858, 1993 La. App. LEXIS 2672 (Aug. 3, 1993), overruled by State v. McGee, La. App. 95-1863, 663 So. 2d 495, 1995 La. App. LEXIS 2614 (La.App. 4 Cir. Oct. 18, 1995).

In light of the threat the defendant posed to society, his sentence of seven years at hard labor for illegal possession of a firearm was not excessive punishment prohibited by La. Const. art. I, § 20; and, given that determination, it was unnecessary for the Court of Appeal of Louisiana to remand for resentencing due to the inadequacy of the record as to whether the trial judge considered mitigating circumstances as required by La. Code Crim. Proc. Ann. art. 894.1. State v. Frank, 549 So. 2d 401, 1989 La. App. LEXIS 1536 (Sept. 1, 1989).

Defendant’s sentence of five years at hard labor without benefit of probation, parole, or suspension of sentence and a fine of $1,000 or an additional one year in jail for possession of a firearm in violation of La. Rev. Stat. Ann. § 14:95.1 was not excessive under La. Code Crim. Proc. Ann. art. 894.1 in light of his criminal history, his history of committing crimes while on probation, and the fact that his sentence was below the maximum allowed for the crime; hence, on appeal the court affirmed defendant’s sentence. State v. Goldsmith, 519 So. 2d 299, 1988 La. App. LEXIS 104 (Jan. 20, 1988).

••• Use

•••• General Overview. — In light of the seriousness of the crime, the trial court did not abuse its discretion where defendant claimed that his 10-year mandatory minimum sentence for aggravated battery with a firearms sentencing provision was excessive; defendant suggested that when the jury found him not guilty of the charge of armed robbery, it must have reasoned that he attacked the victim for some reason other than robbery, however, defendant offered no justification for shooting the victim several times and inflicting life-threatening injuries, and the fact that the victim was homosexual and indicated that he knew defendant was not reasonable provocation for the attack. State v. Brown, 853 So. 2d 665, 2003 La. App. LEXIS 2192 (July 23, 2003).

In light of the trial court’s findings that defendant needed correctional treatment in a custodial environment that could be provided most effectively by his commitment to an institution, that a lesser sentence than jail would deprecate the seriousness of the offense, that there were aggravating circumstances such as the fact that defendant used a dangerous weapon during the commission of the crime, that he used threats of or actual violence during the commission of the crime, and that he made threats on the lives of the victims, defendant’s 75-year sentence for armed robbery was not an abuse of discretion. State v. Gipson, 850 So. 2d 973, 2003 La. App. LEXIS 1859 (June 25, 2003), writ of certiorari denied by La. 2003-2238, 865 So. 2d 75, 2004 La. LEXIS 307 (La. Jan. 30, 2004).

Where the prescribed sentence for defendant’s crime of the illegal use of a weapon while committing a crime of violence, without enhancement, was 10 to 20 years and, pursuant to La. Rev. Stat. Ann. § 15:529.1, the sentence range was to be no less than one-half the maximum and no more than twice the maximum for being a second felony offender, defendant’s sentence of 15 years was not excessive because the record amply showed what the trial court took into account when imposing sentence; furthermore, the trial court’s articulated reasons for its sentence were adequate as defendant, who was on parole for manslaughter at the time of the instant crime, acted without justification and created a high risk of substantial injury to several people by spraying bullets in a residential neighborhood. State v. Hill, 796 So. 2d 127, 2001 La. App. LEXIS 2000 (Sept. 26, 2001).

Given that the maximum term of imprisonment for a conviction of manslaughter was 21 years at hard labor, and a trial court had to impose a minimum sentence of five years at hard labor, without benefit of probation, parole, or suspension of sentence, and an additional penalty of two years at hard labor, without benefit of probation, parole or suspension of sentence was required by the firearm enhancement statute, and given further that the sentencing court enumerated some of the statutorily mandated sentencing criteria, the sentencing court did not abuse its discretion and the sentence was not excessive. State v. Burton, 464 So. 2d 421, 1985 La. App. LEXIS 8321 (Feb. 26, 1985), writ of certiorari denied by 468 So. 2d 570, 1985 La. LEXIS 8723 (La. 1985).

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — By electing to consider La. Code Crim. Proc. Ann. art. 894.1 in its evaluation of La. Code Juv. Proc. Ann. art. 86, the disposition guidelines for juvenile proceedings, the juvenile court was required to comply with La. Code Crim. Proc. Ann. art. 894.1. State v. Garner, 484 So. 2d 149, 1986 La. App. LEXIS 5867 (Jan. 13, 1986).

Commitment of a 15-year old to a juvenile facility until her 21st birthday was excessive considering that this was her first offense and that she was in need of guidance rather than a custodial environment separated from her two babies. State v. Garner, 484 So. 2d 149, 1986 La. App. LEXIS 5867 (Jan. 13, 1986).

In assessing the need for the imposition of a custodial environment for a first delinquency, the juvenile court erred by failing to recognize the excessive hardship on the delinquent and on her two illegitimate babies, as required by La. Code Crim. Proc. Ann. art. 894.1(B)(11). State v. Garner, 484 So. 2d 149, 1986 La. App. LEXIS 5867 (Jan. 13, 1986).

•• Sentencing

••• Confinement Practices. — Sentencing guidelines of La. Code Crim. Proc. Ann. art. 894.1 are not applicable to dispositions involving delinquent juveniles. State in Interest of George, 430 So. 2d 289, 1983 La. App. LEXIS 8368 (Apr. 13, 1983).

• Guilty Pleas

•• General Overview. — Defendant’s sentence of seven years at hard labor, imposed upon his plea of guilty of cruelty to a juvenile, was not excessive or in abuse of the trial court’s discretion; the sentence was imposed within the range agreed upon by defendant and the State in their plea agreement. State v. Moore, 743 So. 2d 877, 1999 La. App. LEXIS 2948 (Oct. 27, 1999), writ denied by La. 2001-0650, 800 So. 2d 872, 2001 La. LEXIS 3708 (La. Nov. 2, 2001).

Defendant convicted of simple burglary upon a plea of guilty was properly sentenced to four years at hard labor where he had a prior DWI conviction and a charge of carrying an illegal weapon for which a bench warrant was issued. State v. Lincoln, 471 So. 2d 1194, 1985 La. App. LEXIS 9006 (June 26, 1985).

•• Allocution & Colloquy. — Where defendant was advised of his right to counsel, made a knowing and intelligent waiver of his right to counsel and entered into a guilty plea under La. Code Crim. Proc. Ann. art. 894.1, his conviction that followed could be used for enhancement purposes with respect to a subsequent charge of driving while intoxicated. State v. Rodrigue, 795 So. 2d 488, 2001 La. App. LEXIS 1918 (Aug. 28, 2001).

Supreme court, in reversing defendant’s sentence based upon multiple offender status where defendant had pled guilty to a prior first offense, stated that a guilty plea was constitutionally valid under Boykin only if the record evidenced a knowing and voluntary waiver of the constitutional rights that were being waived, particularly the right to trial by jury, the right to confront accusers, and the privilege against self-incrimination and that in the first offense the minutes, signed waiver of rights form, and record did not affirmative reflect adequate Boykinization, therefore, the guilty plea conviction should not have been used as a basis for the multiple offender charge against the defendant. State v. Age, 417 So. 2d 1183, 1982 La. LEXIS 9693 (May 17, 1982).

•• Appeals. — Where defendant pleaded guilty pursuant to a plea bargain for simple escape, the trial court properly imposed a sentence of two years at hard labor and denied defendant’s motion for review and correction of an illegal sentence; because the sentence imposed was within the statutory range, it could not be appealed as excessive, and there was no need for the trial judge to give reasons for the sentence as required by La. Code Crim. Proc. Ann. art. 894.1. State v. White, 867 So. 2d 981, 2004 La. App. LEXIS 407 (Mar. 3, 2004).

Defendant’s agreement to a recommended sentence in a valid plea bargain and the trial court’s imposition of that sentence relieved the trial judge of his duty to articulate his sentencing rationale and precluded defendant from appealing the excessiveness of his sentence. State v. Gray, 404 So. 2d 1215, 1981 La. LEXIS 10439 (Sept. 28, 1981), not followed by State v. Benton, 432 So. 2d 334, 1983 La. App. LEXIS 8562 (La.App. 1 Cir. 1983).

•• Enforcement of Plea Agreements. — Two 10-year sentences, running concurrently, for two counts of distribution of marijuana under La. Rev. Stat. Ann. § 40:966(A)(1) and § 40:982, were not excessive where defendant was informed of the sentencing range, in accordance with La. Code Crim. Proc. Ann. art. 894.1, and entered into a plea bargain agreeing not to appeal on grounds of excessiveness, under La. Code Crim. Proc. Ann. art. 881.2, even though the trial court failed to inform defendant of the possible enhancements, as required by La. Code Crim. Proc. Ann. art. 556.1(A)(1). State v. Butler, 734 So. 2d 680, 1999 La. App. LEXIS 195 (Feb. 3, 1999).

• Counsel

•• Effective Assistance

••• Sentencing. — Minimum sentences imposed on multiple offenders by the Habitual Offender Law are presumed to be constitutional, and a court may only depart from the minimum sentence if it finds that there is clear and convincing evidence that rebuts the presumption; thus, where defendant produced no evidence that the sentence was unconstitutionally excessive, he was not prejudiced by counsel’s failure to file a motion to reconsider the sentence. State v. Crowell, 773 So. 2d 871, 2000 La. App. LEXIS 2940 (Nov. 21, 2000), writ denied by La. 2001-0045, 802 So. 2d 622, 2001 La. LEXIS 3169 (La. Nov. 16, 2001), writ denied by La. 2001-0907, 826 So. 2d 1112, 2002 La. LEXIS 2901 (La. Oct. 4, 2002).

• Trials

•• Judicial Discretion. — While trial courts have great discretion in sentencing within the statutory limits, the reviewing court shall not set aside a sentence for excessiveness if the record supports the sentence imposed; generally, a reviewing court must determine whether the trial judge adequately complied with the sentencing guidelines and whether the sentence is warranted in light of the particular circumstances of the case, if there is adequate compliance with La. Code Crim. Proc. Ann. art. 894.1, and whether the sentence imposed is too severe in light of the particular defendant and the circumstances of his case, keeping in mind that maximum sentences should be reserved for the most egregious violators of the offense so charged. State v. Marshall, 843 So. 2d 469, 2003 La. App. LEXIS 726 (Mar. 19, 2003), writ of certiorari denied by La. 2003-1087, 855 So. 2d 760, 2003 La. LEXIS 3038 (La. Oct. 17, 2003), writ of certiorari denied by La. 2003-1101, 855 So. 2d 760, 2003 La. LEXIS 3039 (La. Oct. 17, 2003), writ denied by La. 2003-1280, 872 So. 2d 506, 2004 La. LEXIS 1703 (La. May 14, 2004).

•• Motions for Mistrial. — Trial court adequately complied with La. Code Crim. Proc. Ann. art 894.1 because it considered the pre-sentence investigation report which contained defendant’s personal history and criminal record. State v. McKinney, 728 So. 2d 1009, 1999 La. App. LEXIS 339 (Feb. 24, 1999).

• Sentencing

•• General Overview. — A reviewing court does not consider the trial court’s alleged failure to comply with La. Code Crim. Proc. Ann. art. 894.1 when no motion to reconsider the sentence is filed; nonetheless, where there is a constitutional mandatory sentence, there is no need for the trial court to justify under art. 894.1 a sentence it is legally required to impose. State v. Pratt, 754 So. 2d 355, 2000 La. App. LEXIS 274 (Mar. 1, 2000), writ denied sub nomine State v. Simpson, La. 2000-1013, 787 So. 2d 1009, 2001 La. LEXIS 950 (La. Mar. 23, 2001).

Where defendant was a third felony offender and was arrested for burglary the court held that there was sufficient evidence to support the conviction and the maximum 12 year penalty was not excessive; there was no failure to consider mitigating factors under La. Code Crim. Proc. Ann. art. 894.1. State v. Jasper, 506 So. 2d 211, 1987 La. App. LEXIS 9314 (Apr. 13, 1987).

•• Alternatives

••• Probation

•••• General Overview. — Defendant convicted on six counts of illegal possession of stolen things valued over $500 was properly sentenced to six concurrent sentences of five years imprisonment at hard labor; on each count, four years were suspended, and the defendant was placed on five years supervised probation, with a special condition requiring restitution of $1,000; the trial court properly considered the factors under La. Code Crim. Proc. Ann. art. 894.1 and defendant was not entitled to probation even though he was a first-time offender. State v. Bounds, 873 So. 2d 901, 2004 La. App. LEXIS 1181 (May 12, 2004).

Trial court complied with La. Code Crim. Proc. Ann. art. 894.1 when it rejected probation on the basis that defendant posed a threat to the community, that he had committed a serious offense, and that he had acted as a leader in a conspiracy to commit the offense of distribution of marijuana. State v. Arnold, 779 So. 2d 840, 2000 La. App. LEXIS 2980 (Dec. 6, 2000).

Defendant was improperly sentenced as a second offender where the predicate offense was committed after the offense for which he was sentenced; defendant was eligible for probation because La. Code Crim. Proc. Ann. art. 894.1(B) overrode the requirements of La. Code Crim. Proc. Ann. art. 893. State v. Smith, 635 So. 2d 509, 1994 La. App. LEXIS 970 (Apr. 6, 1994).

Defendant’s sentence imposing three years’ probation, jail time, payment of costs, and a special probation condition upon his conviction for obscenity was not excessive because the trial court tailored the sentence to defendant, the sentence was near the minimum sentence that could be imposed under sentencing guidelines, and was not grossly out of proportion to the offense. State v. Pashandi, 490 So. 2d 679, 1986 La. App. LEXIS 7210 (June 11, 1986).

•• Appeals

••• General Overview. — Defendant’s sentence of imprisonment at hard labor for 203 years as a habitual offender without the possibility of probation, parole, or suspension of sentence for attempted armed robbery, armed robbery, and two counts of attempted second degree murder was not excessive considering the crimes he perpetrated were abhorrent, he was among the worst offenders for whom the maximum sentences were reserved, he showed no remorse for his crimes, one of his victims was going to suffer from permanent physical problems as a result of his injuries, and both victims had endured enormous pain and suffering throughout their multiple surgical procedures. State v. Lewis, 876 So. 2d 912, 2004 La. App. LEXIS 1522 (June 2, 2004), writ denied by La. 2004-1855, 888 So. 2d 229, 2004 La. LEXIS 3662 (La. Nov. 24, 2004).

In an aggravated burglary case, defendant’s 30-year mid-range sentence as a third felony offender was reasonable and proportionate where defendant had two prior convictions for simple burglary and unauthorized entry of an inhabited dwelling; the trial court adequately complied with La. Code Crim. Proc. Ann. art. 894.1. State v. Haley, 873 So. 2d 747, 2004 La. App. LEXIS 1026 (Apr. 22, 2004), writ denied by La. 2004-2606, 904 So. 2d 728, 2005 La. LEXIS 2189 (La. June 24, 2005).

Where defendant pleaded guilty pursuant to a plea bargain for simple escape, the trial court properly imposed a sentence of two years at hard labor and denied defendant’s motion for review and correction of an illegal sentence; because the sentence imposed was within the statutory range, it could not be appealed as excessive, and there was no need for the trial judge to give reasons for the sentence as required by La. Code Crim. Proc. Ann. art. 894.1. State v. White, 867 So. 2d 981, 2004 La. App. LEXIS 407 (Mar. 3, 2004).

Defendant’s convictions for sexual battery of a juvenile, in violation of La. Rev. Stat. Ann. § 14:43.1(A)(1), were proper, along with his maximum sentence, because the instant crimes were the most serious violations of the offense and defendant was the worst type of offender. State v. Dykes, 867 So. 2d 908, 2004 La. App. LEXIS 410 (Mar. 3, 2004), writ denied by La. 2004-0847, 882 So. 2d 1169, 2004 La. LEXIS 2870 (La. Sept. 24, 2004).

Where defendant was convicted of manufacture of methamphetamine, conspiracy to manufacture methamphetamine, and possession of marijuana, defendant’s respective sentences of 22 years at hard labor without benefits plus a fine of $50,000, 10 years at hard labor, and six months were not excessive since the evidence demonstrated that defendant had a history of involvement in the drug trade, he had cooked methamphetamine many times in fairly large batches, and he involved several young persons in his enterprise, including family members. State v. Lingefelt, 865 So. 2d 280, 2004 La. App. LEXIS 76 (Jan. 28, 2004), writ denied by La. 2004-0597, 882 So. 2d 1165, 2004 La. LEXIS 2857 (La. Sept. 24, 2004).

Defendant’s sentence of six concurrent sentences of life imprisonment following his convictions for three counts of aggravated kidnapping and three counts of aggravated rape was permissible as the sentence was not excessive punishment. State v. Lebreton, 859 So. 2d 785, 2003 La. App. LEXIS 2872 (Oct. 17, 2003), writ of certiorari denied by La. 2003-3176, 871 So. 2d 345, 2004 La. LEXIS 1010 (La. Mar. 26, 2004).

Test imposed by the reviewing court in determining the excessiveness of a sentence is two-pronged where the first step requires that the record must show that the trial court took cognizance of the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1. State v. Eason, 850 So. 2d 1090, 2003 La. App. LEXIS 2143 (July 16, 2003).

In light of the trial court’s findings that defendant needed correctional treatment in a custodial environment that could be provided most effectively by his commitment to an institution, that a lesser sentence than jail would deprecate the seriousness of the offense, that there were aggravating circumstances such as the fact that defendant used a dangerous weapon during the commission of the crime, that he used threats of or actual violence during the commission of the crime, and that he made threats on the lives of the victims, defendant’s 75-year sentence for armed robbery was not an abuse of discretion. State v. Gipson, 850 So. 2d 973, 2003 La. App. LEXIS 1859 (June 25, 2003), writ of certiorari denied by La. 2003-2238, 865 So. 2d 75, 2004 La. LEXIS 307 (La. Jan. 30, 2004).

Contrary to defendant’s assertion, his six-year sentence at hard labor for unauthorized use of a movable and three-year sentence on each count of simple criminal damage to property, along with the order to pay restitution, were lawful and not unconstitutionally excessive considering that defendant was a high risk for recidivism, was on probation when he committed these crimes, and was in need of correctional treatment that could only be provided by his commitment to an institution. State v. Shaw, 850 So. 2d 868, 2003 La. App. LEXIS 1861 (June 25, 2003).

Sentence of three years at hard labor for conviction of possession of methamphetamine, La. Rev. Stat. Ann. § 40:967(C), was affirmed when the sentence was not constitutionally excessive, as the sentence was neither grossly disproportionate to the offense nor shocking to the appellate court’s sense of justice, because the mid-range sentence was lawful, and supported by defendant’s prior drug-related conviction and criminal history, which included convictions for theft by shoplifting, possession of marijuana and traffic violations. State v. Sayers, 850 So. 2d 930, 2003 La. App. LEXIS 1840 (June 25, 2003).

Defendant’s sentence to serve a total of 35 years at hard labor, following his conviction of 17 counts of extortion was affirmed because the trial court neither erred in imposing maximum sentences on a number of the counts of conviction, nor in ordering the individual sentences to be served both concurrently and consecutively; the aggregate sentence imposed was lawful, as it was neither grossly disproportionate to the severity of the offense nor did it shock the sense of justice, as defendant had a plan to extort, acted upon his plan and in fact extorted in excess of $100,000 from the victim. State v. Frye, 847 So. 2d 151, 2003 La. App. LEXIS 1401 (May 14, 2003), writ denied by La. 2003-1754, 862 So. 2d 979, 2004 La. LEXIS 52 (La. Jan. 9, 2004).

Trial court transcripts revealed that there was a factual basis for the guilty plea, that defendant was properly advised of his rights and that he agreed to concurrent sentences of five years; where a specific sentence or sentence cap has been agreed to as a consequence of a plea bargain, a sentence imposed within the agreed range could not be appealed as excessive and there was no need for the trial judge to give reasons for the sentence as required by La. Code Crim. Proc. Ann. art. 894.1. State v. Samuels, 847 So. 2d 93, 2003 La. App. LEXIS 1403 (May 14, 2003).

Concurrent sentences of five and five years for convictions of one count of carnal knowledge of a juvenile, and two counts of indecent behavior with a juvenile, were affirmed because the trial court’s failure to state the factual basis for the sentences it imposed at sentencing was cured when the trial court articulated those reasons in its ruling on the motion to reconsider sentence, the record clearly demonstrated that the trial court had considered the sentencing guidelines in fashioning defendant’s sentences but had inadvertently failed to mention them, defendant knew the victim had been sexually abused before and sexually abused the victim on multiple occasions, defendant abused his position of father figure to facilitate commission of the offenses, and the sentences imposed were neither grossly disproportionate to the severity of the offense nor shocking to the sense of justice. State v. Logwood, 847 So. 2d 115, 2003 La. App. LEXIS 1408 (May 14, 2003).

Defendant’s sentence of 12 years of hard labor was not excessive, where the trial court reviewed the applicable provisions of La. Code Crim. Proc. Ann. art. 894.1 and concluded that there was no mitigating evidence; the record reflected that defendant received a significant benefit in exchange for his plea, as all other pending charges were dismissed, in exchange for a guilty plea to one count of distribution of cocaine. State v. Glosson, 843 So. 2d 649, 2003 La. App. LEXIS 1073 (Apr. 11, 2003), writ denied by La. 2003-1398, 860 So. 2d 1149, 2003 La. LEXIS 3623 (La. Dec. 12, 2003).

Although defendant was charged with one count each of attempted second degree murder and armed robbery, in a plea bargain with the State, defendant pled guilty to aggravated battery and simple robbery, but defendant challenged the sentences defendant received as excessive where the evidence showed that: (1) defendant received a benefit from the plea bargain, (2) the victim was certain that defendant was the shooter, (3) there was an undue risk that defendant would commit another crime if granted probation, (4) a lesser sentence would deprecate the seriousness of the offenses, (5) defendant’s conduct manifested deliberate cruelty since the victim was particularly vulnerable due to the victim’s advanced age, and (6) defendant had used threats and actual violence during the commission of the offenses, which resulted in significant permanent, physical injury to the victim and in significant economic loss to the victim and the victim’s family, and thus, pursuant to La. Code Crim. Proc. Ann. art. 894.1 and 883, and La. Const. art. I, § 20, (1) the sentences imposed were lawful, not grossly disproportionate to the severity of the offenses, were not constitutionally excessive, and (2) the trial court was well within its discretion in ruling that the sentences should be served consecutively. State v. Howard, 842 So. 2d 1233, 2003 La. App. LEXIS 1038 (Apr. 9, 2003), writ denied by La. 2003-1571, 860 So. 2d 1152, 2003 La. LEXIS 3631 (La. Dec. 12, 2003).

Prior to imposing sentence and pursuant to La. Code Crim. Proc. Ann. art. 894.1, the trial court considered a presentence investigation report which stated that: (1) defendant had two prior convictions for third-degree robberies in Oregon, one conviction for first degree sexual abuse in Arkansas, and a conviction for conspiracy to commit forgery; (2) defendant had a series of misdemeanor convictions and had several counts of simple burglary pending against defendant; and (3) defendant was on probation when defendant committed the robbery, and the appellate court found that defendant faced a sentence of not less than 10 years, nor more than 99 years at hard labor without benefits; thus, the 35-year sentence imposed on defendant for the current armed robbery conviction was lawful and was not grossly disproportionate to the severity of the offense or shocking, and therefore, the trial court did not abuse its discretion in imposing the 35-year sentence, which was not constitutionally excessive pursuant to La. Const. art. I, § 20. State v. Green, 842 So. 2d 1208, 2003 La. App. LEXIS 1039 (Apr. 9, 2003).

Trial court did not abuse its discretion in sentencing defendant to four terms of 99 years at hard labor, to be served consecutively, for his convictions of four counts of armed robbery, a second felony offender, because the separate acts of armed robbery logically could not be considered a part of a common scheme or plan, the trial court considered the sentencing guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1, the trial court articulated particular reasons for imposing consecutive sentences for each individual count within the two distinct criminal acts or transactions, and the trial court noted the absence of any mitigating factors to justify any sentence other than the harshest type for the second felony offender. State v. Dempsey, 844 So. 2d 1037, 2003 La. App. LEXIS 1066 (Apr. 2, 2003), writ denied by La. 2003-1917, 876 So. 2d 823, 2004 La. LEXIS 2189 (La. June 25, 2004).

Where defendant committed aggravated sexual battery against a 12-year-old victim, who was his girlfriend’s sister, and encouraged the victim’s brother to commit the crime, the charge was reduced from a charge of aggravated rape of a child under 12; where defendant could have faced the death penalty or life in prison, the maximum sentence of 15 years of hard labor imposed by the trial judge was not excessive. State v. Allen, 844 So. 2d 1029, 2003 La. App. LEXIS 1071 (Apr. 2, 2003).

Sentence of 30-year imprisonment at hard labor with five years to be served without benefit of parole, probation, or suspension of sentence, for distribution of cocaine was lawful; the sentence was neither grossly disproportionate to the severity of the offense, nor shocking to the sense of justice where defendant, who fled to avoid sentencing, received a substantial benefit from his plea bargain, and received leniency from the state’s decision not to charge him as a repeat offender. State v. Snow, 839 So. 2d 988, 2003 La. App. LEXIS 517 (Mar. 5, 2003), writ denied by La. 2003-1188, 858 So. 2d 418, 2003 La. LEXIS 3387 (La. Nov. 14, 2003).

Although in sentencing defendant, the trial court did not specifically refer to the factors provided for in La. Code Crim. Proc. Ann. art. 894.1, the oral reasons for imposing the sentence indicated that it had considered several facts as aggravating factors toward particularizing the defendant’s sentence, such as defendant’s failure to take responsibility for his acts, the age of the victim, the seriousness of the crime, and defendant’s perceived dishonesty regarding the earlier claim that the victim recanted, as well as the fact that defendant had greatly benefitted from the plea agreement; hence, on appeal, the court found a sufficient factual basis for the defendant’s sentence of 10 years at hard labor. State v. Williams, 839 So. 2d 1095, 2003 La. App. LEXIS 598 (Mar. 5, 2003).

Trial court properly complied with the requirements of La. Code Crim. Proc. Ann. art. 894.1, where the maximum term of imprisonment, five years at hard labor, for second degree battery was not excessive; the trial court determined that defendant’s actions warranted a severe response where defendant, without any significant provocation, sought out the victim, tried to bait him into a fight, and when unsuccessful, blindsided and seriously injured the victim. State v. Scott, 836 So. 2d 1180, 2003 La. App. LEXIS 125 (Jan. 29, 2003).

Sentence imposed on defendant of 21 years for one count of attempted armed robbery, 30 years for one count of attempted second-degree murder, and 37 years for each of the two remaining counts of armed robbery was not excessive as the sentences imposed were within the statutory ranges and defendant failed to rebut the presumption that the sentences were constitutional. State v. Wix, 838 So. 2d 41, 2003 La. App. LEXIS 166 (Jan. 15, 2003), writ denied by La. 2003-0678, 855 So. 2d 756, 2003 La. LEXIS 3026 (La. Oct. 17, 2003).

Defendant’s argument that the trial court erred by failing to state for the record the considerations taken into account and factual basis for imposing the sentence, as required by La. Code Crim. Proc. Ann. art. 894.1(C), failed because it was not included in the motion for reconsideration filed under La. Code Crim. Proc. Ann. art. 881.1. State v. Stacker, 836 So. 2d 601, 2002 La. App. LEXIS 4150 (Dec. 30, 2002), writ denied by La. 2003-0411, 855 So. 2d 327, 2003 La. LEXIS 2917 (La. Oct. 10, 2003).

Imposing the maximum sentence of 20 years for a 20-year-old defendant’s attempted forcible rape - his first felony - was not excessive, in light of his total lack of remorse, and the fact that the rape caused the 17-year-old victim to suffer from post-traumatic stress disorder, depression, and suicidal ideations. State v. Robinson, 833 So. 2d 1207, 2002 La. App. LEXIS 3796 (Dec. 11, 2002).

Defendant’s argument that his sentence of four years at hard labor, the maximum sentence, for theft of a nail gun was excessiveness lacked merit when he had a lengthy history of theft-related convictions, and easily was within the class of offenders for whom the maximum sentence was appropriate. State v. James, 833 So. 2d 1162, 2002 La. App. LEXIS 3810 (Dec. 11, 2002).

In light of defendant’s record, the 20 other armed robberies he confessed to, and his use of a shotgun to threaten his robbery victims, the appellate court rejected his claim that a 198-year sentence - the maximum permissible to a second-felony habitual offender convicted of armed robbery - was constitutionally excessive. State v. Doleman, 835 So. 2d 850, 2002 La. App. LEXIS 3844 (Dec. 4, 2002), writ denied by La. 2002-3101, 853 So. 2d 633, 2003 La. LEXIS 2523 (La. Sept. 19, 2003).

Defendant’s mandatory sentence of life imprisonment was not excessive because under La. Code Crim. Proc. Ann. art. 894.1, the trial court had no discretion to articulate reasons or factors in imposing the sentence; defendant was convicted of second degree felony murder, the penalty for which was life imprisonment at hard labor without benefit of parole, probation, or suspension of sentence. State v. Hansbro, 796 So. 2d 185, 2001 La. App. LEXIS 2033 (Sept. 26, 2001), writ of certiorari denied by La. 2001-2970, 827 So. 2d 1177, 2002 La. LEXIS 3077 (La. Oct. 25, 2002).

If adequate compliance with La. Code Crim. Proc. Ann. art. 894.1 is found, the reviewing court must determine whether the sentence imposed is too severe in light of the particular defendant and the circumstances of his case, keeping in mind that maximum sentences should be reserved for the most egregious violators of the offense so charged. State v. Payne, 794 So. 2d 79, 2001 La. App. LEXIS 1843 (July 25, 2001), remanded by La. App. 2001-1730, 814 So. 2d 617, 2002 La. App. LEXIS 1362 (La.App. 4 Cir. Mar. 20, 2002), writ denied by La. 2001-3342, 828 So. 2d 570, 2002 La. LEXIS 3201 (La. Nov. 1, 2002).

Under La. Code. Crim. Proc. Ann. art. 894.1, where defendant was convicted of attempted simple kidnapping of an eleven-year-old girl and faced a maximum sentence of two and one-half years at hard labor, a sentence of 18 months, suspended, was not excessive where, in sentencing the defendant, the trial court considered the fact that the defendant was a first felony offender, had available a presentence investigation report and letters of support from family and friends; the sentence imposed by the trial court for this serious offense does not shock our sense of justice. State v. Belcher, 793 So. 2d 262, 2001 La. App. LEXIS 1478 (June 20, 2001).

Sentence of 99 years at hard labor without the benefit of parole, probation or suspension of sentence for armed robbery, La. Rev. Stat. Ann. § 14:64B, was upheld on review as not excessive under La. Const. art. I, § 20 where the sentence was within the statutory maximum, the defendant was a fourth felony offender who committed the offense days after release from correctional department authority, and defendant was a principal to the armed robbery in which the victim was killed, even though the defendant claimed he was a lookout; the court found the sentence was not grossly disproportionate so as to shock anyone’s sense of justice under the circumstances and was adequately supported by facts as required by La. Code Crim. Proc. Ann. art. 894.1. State v. Jones, 808 So. 2d 609, 2001 La. App. LEXIS 975 (May 11, 2001), writ denied by La. 2001-1698, 815 So. 2d 93, 2002 La. LEXIS 1445 (La. May 3, 2002).

Articulation of the factual basis for a sentence is the goal of La. Code Crim. Proc. Ann. art. 894.1, not rigid or mechanical compliance with its provisions. State v. Williams, 786 So. 2d 203, 2001 La. App. LEXIS 938 (May 9, 2001), writ denied by La. 2001-2275, 815 So. 2d 835, 2002 La. LEXIS 1567 (La. May 10, 2002).

In determining the excessiveness of a sentence, the record had to show that the trial court adequately considered the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1, especially the important elements of personal history, age, family ties, marital status, health, employment record, prior criminal record, seriousness of the offense and the likelihood of rehabilitation, but did not require that the trial judge list every aggravating and mitigating circumstance. State v. Myles, 786 So. 2d 902, 2001 La. App. LEXIS 948 (May 9, 2001).

Test imposed by a reviewing court in determining the excessiveness of a sentence is two-pronged: first, the record must show that the trial court took cognizance of the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1; the trial judge is not required to list every aggravating or mitigating circumstance so long as the record reflects that he adequately considered the guidelines of the article; the articulation of the factual basis for a sentence is the goal of art. 894.1, not rigid or mechanical compliance with its provisions. Where the record clearly shows an adequate factual basis for the sentence imposed, remand is unnecessary even where there has not been full compliance with art. 894.1. State v. Rainey, 785 So. 2d 189, 2001 La. App. LEXIS 729 (Apr. 6, 2001).

Review by an appeal court of a sentence for excessiveness is two pronged: first, the record must show sufficient consideration of the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1 and second, the circumstances of the case and the background of the defendant must be examined. State v. Murphy, 785 So. 2d 197, 2001 La. App. LEXIS 742 (Apr. 6, 2001), writ denied by La. 2001-1259, 811 So. 2d 920, 2002 La. LEXIS 1132 (La. Mar. 22, 2002).

First degree robbery defendant with two prior felony convictions who received a 35-year sentence did not receive constitutionally ineffective counsel where the trial judge did articulate reasons to support the sentence such as the defendant’s background, the defendant having at least two prior felonies and the defendant posing a danger to society. State v. Pendleton, 783 So. 2d 459, 2001 La. App. LEXIS 548 (Mar. 14, 2001), writ denied by La. 2001-1242, 807 So. 2d 243, 2002 La. LEXIS 300 (La. Jan. 25, 2002).

Defendant’s two prior felony convictions and case facts were sufficient to support the eight years at hard labor sentence imposed by the trial court for defendant’s conviction for simple burglary of a religious building; the sentence was not constitutionally excessive since there was no imposition of a sentence grossly out of proportion to the severity of the crime, where the trial judge adequately complied with the sentencing guidelines and the record clearly showed an adequate factual basis for the sentence imposed State v. King, 782 So. 2d 654, 2001 La. App. LEXIS 603 (Mar. 7, 2001).

Where defendant pled guilty to vehicular homicide in violation of La. Rev. Stat. Ann. § 14:32.1 and was sentenced to 15 years in prison at hard labor, with all but three years of the sentence suspended, and placed on five years of supervised probation following his release, the appellate court vacated the sentence and remanded the matter for resentencing on the grounds that the trial court failed to comply with the provisions of La. Code Crim. Proc. Ann. art. 894.1(C) in that it did not state for the record the factual basis taken into account in sentencing defendant and did not individualize the sentence to defendant. State v. Spencer, 781 So. 2d 780, 2001 La. App. LEXIS 387 (Feb. 28, 2001).

Defendant was precluded from raising the claims that the trial court imposed an excessive sentence and failed to consider the sentencing factors enunciated in La. Code Crim. Proc. Ann. art. 894.1 because defendant failed to make an oral or written motion for reconsideration of sentence or object to the sentence. State v. Rodriguez, 781 So. 2d 640, 2001 La. App. LEXIS 321 (Feb. 14, 2001).

Trial court did not err in imposing a 65-year sentence for armed robbery conviction on a first time offender, after considering defendant pointed a gun in a store customer’s face, shot and robbed another, and shot at a customer trying to flee the scene. State v. Palmer, 775 So. 2d 1231, 2000 La. App. LEXIS 3586 (Dec. 22, 2000), writ denied by La. 2001-0211, 807 So. 2d 224, 2002 La. LEXIS 206 (La. Jan. 11, 2002), writ denied by La. 2001-1043, 807 So. 2d 229, 2002 La. LEXIS 224 (La. Jan. 11, 2002).

Trial court properly sentenced defendant to five years at hard labor upon a conviction of sexual battery because the record showed an adequate factual basis for sentence, even though the trial court did not adequately comply with La. Code Crim. Proc. Ann. art. 894.1 in articulating the reasons for the sentence imposed; the sentence did not violate La. Const. art. I, § 20. State v. Smith, 775 So. 2d 640, 2000 La. App. LEXIS 3395 (Dec. 20, 2000).

Where the trial judge who sentenced defendant to four years at hard labor upon his conviction of possession of cocaine considered a PSI report, noted that the defendant had a lengthy criminal record of misdemeanor convictions dating back several years and had several outstanding bench warrants for failure to appear, and considered that defendant needed correctional treatment, that there was no excuse or justification, that defendant’s criminal conduct was likely to recur, and there was no showing that imprisonment would entail an excessive hardship on defendant, the trial court cognizance of the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1 and the sentence was no constitutionally excessive. State v. Watkins, 768 So. 2d 665, 2000 La. App. LEXIS 2183 (Sept. 27, 2000).

Defendant’s sentence of 50 years at hard labor for attempted second-degree murder was not excessive because defendant used status as medical doctor to obtain HIV and Hepatitis C viruses from patients and then forcibly administered lethal injection to girlfriend; defendant showed no remorse and all statements made in court were self-serving. State v. Schmidt, 771 So. 2d 131, 2000 La. App. LEXIS 1872 (July 26, 2000), writ denied by La. 2000-2950, 798 So. 2d 105, 2001 La. LEXIS 2550 (La. Sept. 28, 2001), writ of certiorari denied by 535 U.S. 905, 122 S. Ct. 1205, 152 L. Ed. 2d 143, 2002 U.S. LEXIS 1408, 70 U.S.L.W. 3551 (2002), writ denied by La. 2005-1118, 917 So. 2d 1104, 2005 La. LEXIS 2879 (La. Dec. 16, 2005).

In Louisiana, a reviewing court generally must determine whether the trial judge adequately complied with the guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 and whether the sentence is warranted in light of the particular circumstances of the case. If adequate compliance with art. 894.1 is found, the reviewing court must determine whether the sentence imposed is too severe in light of the particular defendant and the circumstances of the case. State v. Walker, 764 So. 2d 1130, 2000 La. App. LEXIS 1452 (May 17, 2000).

Where defendant was convicted of cocaine possession and was a third offender, his sentence of five years, which was half the statutory maximum under La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(i), was not excessive, although the trial court did not articulate its reasons for the sentence in accordance with La. Code Crim. Proc. Ann. art. 894.1. State v. Walker, 764 So. 2d 1130, 2000 La. App. LEXIS 1452 (May 17, 2000).

Generally, the reviewing court must determine whether the trial judge adequately complied with the guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 and whether the sentence is warranted in light of the particular circumstances of the case. State v. Dupart, 769 So. 2d 15, 2000 La. App. LEXIS 1420 (May 10, 2000).

Generally, a reviewing court must determine whether the trial judge adequately complied with the sentencing guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 and whether the sentence is warranted in light of the particular circumstances of the case. State v. Rice, 758 So. 2d 911, 2000 La. App. LEXIS 704 (Mar. 15, 2000).

Trial court need not articulate the aggravating and mitigating circumstances listed in La. Code Crim. Proc. Ann. art. 894.1 as long as the record clearly indicates an adequate factual basis for the sentence imposed. State v. Rice, 758 So. 2d 911, 2000 La. App. LEXIS 704 (Mar. 15, 2000).

Where the record indicated that defendant, who was convicted of distribution of cocaine, may have been heavily involved in the drug trade and defendant obtained substantial benefit from his plea bargain, including a sentence reduction exposure from 120 to 15 years, the sentence was not excessive. State v. Andrews, 755 So. 2d 361, 2000 La. App. LEXIS 297 (Mar. 1, 2000).

Articulation of the factual basis for a sentence is the goal of La. Code Crim. Proc. Ann. art. 894.1, not rigid or mechanical compliance with its provisions. Where the record clearly shows an adequate factual basis for the sentence imposed, remand is unnecessary, even where there has not been full compliance with La. Code Crim. Proc. Ann. art. 894.1. State v. Barrett, 756 So. 2d 576, 2000 La. App. LEXIS 304 (Mar. 1, 2000).

Guidelines and factors a judge should consider when making a sentence determination were set forth in La. Code Crim. Proc. Ann. art. 894.1; the court was required to state for the record the considerations taken into account and factual basis used when imposing the sentence, and although the trial court was not required to refer to every aggravating and mitigating circumstance, the record must affirmatively reflect that adequate consideration was given to the codal guidelines in particularizing a defendant’s sentence. State v. Bourque, 757 So. 2d 735, 2000 La. App. LEXIS 139 (Feb. 2, 2000).

Where the trial court’s record showed an adequate consideration of the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1 with respect to a 40-year sentence of hard labor imposed upon defendant with respect to her manslaughter conviction, the sentence was upheld when it was not excessive because the evidence supported the contention that she was guilty of second degree murder and because the plea bargain substantially reduced her sentencing exposure. State v. Jones, 749 So. 2d 879, 1999 La. App. LEXIS 3534 (Dec. 15, 1999).

Trial court’s failure to comply with La. Code Crim. Proc. Ann. art. 894.1 does not automatically render a sentence invalid; a sentence will be upheld if the record clearly illumines the sentencing choice and reflect that the sentence is not excessive. State v. Ballard, 747 So. 2d 1224, 1999 La. App. LEXIS 3345 (Nov. 24, 1999).

Articulation of the factual basis for a sentence is the goal of La. Code Crim. Proc. Ann. art. 894.1, not a rigid or mechanical compliance with its provisions; where the record clearly demonstrates an adequate factual basis for the sentence imposed, resentencing is unnecessary, even when there has not been full compliance with art. 894.1. State v. Ballard, 747 So. 2d 1224, 1999 La. App. LEXIS 3345 (Nov. 24, 1999).

Where a defendant was convicted of unrelated crimes involving different victims, consecutive sentences was the norm and no explanation from the trial court was required; the sentences were not excessive in view of the defendant’s prior criminal history. State v. Cooley, 747 So. 2d 1182, 1999 La. App. LEXIS 3321 (Nov. 17, 1999), writ denied by La. 2000-0225, 777 So. 2d 475, 2000 La. LEXIS 3515 (La. Dec. 15, 2000).

When reviewing a sentence alleged to be excessive, lacking a factual basis, or lacking a statement of sentencing reasons, if an appellate court concludes that the sentence is otherwise supported by the record, the sentence may be affirmed without a remand for resentencing or supplementation merely for compliance with Louisiana Code Criminal Procedure article. 894.1. State v. Johnson, 745 So. 2d 217, 1999 La. App. LEXIS 3138 (Nov. 5, 1999), writ denied by La. 2000-0829, 774 So. 2d 971, 2000 La. LEXIS 3210 (La. Nov. 13, 2000).

Defendants’ 10-year hard labor sentences for distribution of cocaine were not excessive because there was an undue risk of them committing another offense if they were not incarcerated, they were facing additional charges, they were in need of correctional treatment, they were drug dealers, and they involved a juvenile in the crime. State v. Atkins, 746 So. 2d 220, 1999 La. App. LEXIS 2943 (Oct. 27, 1999), writ denied by La. 1999-3369, 761 So. 2d 542, 2000 La. LEXIS 1327 (La. May 5, 2000).

Defendant’s sentence, as a third felony offender, to life imprisonment for his conviction for first degree robbery was not harsh and excessive; the trial court adequately considered the factors enumerated in La. Code Crim. Proc. Ann. art. 894.1, and the sentence did not shock the court’s sense of justice. State v. Louis, 744 So. 2d 694, 1999 La. App. LEXIS 2969 (Oct. 27, 1999).

Defendant’s sentence of 25 years at hard labor without benefit of parole, probation, or suspension of sentence for his conviction for attempted aggravated rape was not excessive; the sentence was half of the possible maximum sentence, and the degree of force used and the harm to the victim supported the sentence imposed. State v. Brown, 742 So. 2d 1051, 1999 La. App. LEXIS 2648 (Sept. 28, 1999), writ denied by La. 1999-3148, 760 So. 2d 340, 2000 La. LEXIS 1218 (La. Apr. 20, 2000), writ denied by La. 2001-0566, 800 So. 2d 377, 2001 La. LEXIS 3940 (La. Oct. 26, 2001).

Generally, a reviewing court must determine whether the trial judge adequately complied with the sentencing guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 and whether the sentence is warranted in light of the particular circumstances of the case; if adequate compliance with art. 894.1 is found, the reviewing court must determine whether the sentence imposed is too severe in light of the particular defendant and the circumstances of his case, keeping in mind that maximum sentences should be reserved for the most egregious violators of the offense so charged. State v. Robinson, 744 So. 2d 119, 1999 La. App. LEXIS 2406 (Aug. 11, 1999).

Generally a reviewing court must determine whether the trial judge adequately complied with the sentencing guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 and whether the sentence is warranted in light of the particular circumstances of the case; if adequate compliance with Article 894.1 is found, the reviewing court must determine whether the sentence imposed is too severe in light of the particular defendant and the circumstances of his case, keeping in mind that maximum sentences should be reserved for the most egregious violators of the offense so charged. State v. Robinson, 744 So. 2d 119, 1999 La. App. LEXIS 2406 (Aug. 11, 1999).

Sentence within the statutory limit is constitutionally excessive if it is “grossly out of proportion to the severity of the crime” or is “nothing more than the purposeless imposition of pain and suffering”; generally, a reviewing court must determine whether the trial judge adequately complied with the sentencing guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1, and whether the sentence is warranted in light of the particular circumstances of the case. State v. Riley, 744 So. 2d 664, 1999 La. App. LEXIS 2271 (Aug. 4, 1999), writ denied by La. 2000-2441, 793 So. 2d 182, 2001 La. LEXIS 1863 (La. June 1, 2001).

If a reviewing court finds that the trial court has complied with La. Code Crim. Proc. Ann. art. 894.1, it must next consider whether a sentence is excessive in light of the particular defendant and the circumstances of his case, keeping in mind that maximum sentences should be reserved for the most egregious violators of the offense so charged. State v. Riley, 744 So. 2d 664, 1999 La. App. LEXIS 2271 (Aug. 4, 1999), writ denied by La. 2000-2441, 793 So. 2d 182, 2001 La. LEXIS 1863 (La. June 1, 2001).

Sentence within the statutory limit is constitutionally excessive if it is “grossly out of proportion to the severity of the crime” or is “nothing more than the purposeless imposition of pain and suffering.” State v. Riley, 744 So. 2d 664, 1999 La. App. LEXIS 2271 (Aug. 4, 1999), writ denied by La. 2000-2441, 793 So. 2d 182, 2001 La. LEXIS 1863 (La. June 1, 2001).

The appellate court determined that the reduced sentence imposed by the trial court for battery to a police officer was not grossly disproportionate to the offense, despite defendant’s work record and the needs of his family; defendant received benefits by pleading guilty, the crime was senseless, prison might help defendant break his drug habit, and there was a sufficient factual basis for defendant’s sentence. State v. Allen, 738 So. 2d 1162, 1999 La. App. LEXIS 1873 (June 16, 1999), writ denied by La. 1999-2663, 755 So. 2d 251, 2000 La. LEXIS 736 (La. Feb. 25, 2000).

Where there was evidence that the trial court had considered the factors outlined in La. Code Crim. Proc. Ann. art. 894.1 and the presentence investigation report before sentencing defendant to the maximum sentence he could have received under La. Rev. Stat. Ann. § 14:110, there was no abuse of discretion in the decision of the trial court in imposing the five-year sentence and in its refusal to grant defendant’s motion to reconsider the sentence. State v. Duhe, 733 So. 2d 648, 1999 La. App. LEXIS 777 (Mar. 30, 1999), writ denied by La. 99-1203, 748 So. 2d 435, 1999 La. LEXIS 2416 (La. Oct. 1, 1999).

La. Code Crim. Proc. Ann. art. 894.1 is satisfied, without the necessity of remand, where the evidence in the record clearly shows an adequate factual basis for the sentence. State v. Davis, 732 So. 2d 79, 1999 La. App. LEXIS 626 (Mar. 10, 1999).

Trial court adequately complied with La. Code Crim. Proc. Ann. art 894.1 because it considered the pre-sentence investigation report which contained defendant’s personal history and criminal record. State v. McKinney, 728 So. 2d 1009, 1999 La. App. LEXIS 339 (Feb. 24, 1999).

The appellate court reviews claims of excessive sentence by first determining whether the record shows adequate consideration of the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1, and by examining the circumstances of the case and the background of the defendant to determine whether the sentence is grossly out of proportion to the seriousness of the offense or nothing more than a purposeless and needless infliction of pain and suffering. State v. Jones, 724 So. 2d 810, 1998 La. App. LEXIS 3517 (Dec. 9, 1998).

The articulation of the factual basis for a sentence is the goal of La. Code Crim. Proc. Ann. art. 894.1, not rigid nor mechanical compliance with its provisions. State v. Patrick, 721 So. 2d 94, 1998 La. App. LEXIS 2983 (Oct. 28, 1998), writ denied by La. 98-2957, 739 So. 2d 780, 1999 La. LEXIS 772 (La. Mar. 19, 1999).

Where the record clearly shows an adequate factual basis for the sentence imposed, remand is unnecessary even where there has not been full compliance with La. Code Crim. Proc. Ann. art. 894.1. State v. Patrick, 721 So. 2d 94, 1998 La. App. LEXIS 2983 (Oct. 28, 1998), writ denied by La. 98-2957, 739 So. 2d 780, 1999 La. LEXIS 772 (La. Mar. 19, 1999).

Although a trial court did not comply with the requirements of La. Code Crim. Proc. Ann. art. 894.1, making absolutely no mention of it or its provisions, the record supported the sentence imposed and the sentence was not set aside. State v. Egana, 703 So. 2d 223, 1997 La. App. LEXIS 2924 (Dec. 3, 1997).

Sentence imposed on defendant for aggravated crimes against nature, molestation of a juvenile, and aggravated incest was not excessive, especially in light of the duration of the abuse, the fact that he blamed the victim, and his lack of remorse. State v. Evans, 702 So. 2d 1148, 1997 La. App. LEXIS 2597 (Oct. 29, 1997), writ denied by La. 97-2979, 717 So. 2d 231, 1998 La. LEXIS 1500 (La. Apr. 3, 1998).

There was adequate compliance with La. Code Crim. Proc. Ann. art. 894.1 in sentencing defendant to the maximum imprisonment of 15 years for conspiracy to distribute cocaine, where the trial court found, inter alia, that undue risk existed that he would commit another crime during any probation or suspension, that he needed correctional treatment, and that a lesser sentence would deprecate the crime’s seriousness, and, considering the substantial drug problems in the parish, the trial court concluded that lengthy sentences were needed as deterrents. State v. Foster, 697 So. 2d 616, 1997 La. App. LEXIS 1654 (June 18, 1997), remanded by La. 97-1960, 704 So. 2d 1171, 1998 La. LEXIS 234 (La. Jan. 9, 1998).

Where a trial court considered a presentence investigation report, which related a defendant’s age, family ties, marital status, health, employment record, and his juvenile record and criminal record, thereby taking cognizance of the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1, the court satisfied the first prong of a two-part test for determining whether the defendant’s sentence was excessive; under the second prong, whether his sentence was too severe depended on the circumstances of the case and the background of the defendant. State v. Jones, 691 So. 2d 858, 1997 La. App. LEXIS 883 (Apr. 2, 1997).

Defendant was convicted of second degree battery but there was sufficient evidence to convict him of the greater offense of aggravated battery with a dangerous weapon; hence, the trial court’s failure to articulate every circumstance listed in La. Code Crim. Proc. Ann. art. 894.1 did not require a remand for resentencing. State v. Hopkins, 692 So. 2d 538, 1997 La. App. LEXIS 471 (Mar. 5, 1997).

Judge’s failure to fully comply with La. Code Crim. Proc. Ann. art. 894.1 did not render a sentence for molestation of a juvenile void, and where the record indicated that the sentence was based principally on the exercise of control and authority by defendant over the victim, his daughter, no remand for resentencing was necessary. State v. Milstead, 681 So. 2d 1274, 1996 La. App. LEXIS 2230 (Sept. 27, 1996), writ of certiorari denied by La. 96-2601, 692 So. 2d 392, 1997 La. LEXIS 1663 (La. Mar. 27, 1997).

La. Code Crim. Proc. Ann. art. 894.1 requires the trial court to indicate in the record that it considered factors set forth in the sentencing guidelines in order to insure an adequate review by the appellate court. State v. Gonzales, 680 So. 2d 1253, 1996 La. App. LEXIS 1983 (Sept. 18, 1996), writ of certiorari denied by La. 96-2490, 690 So. 2d 35, 1997 La. LEXIS 762 (La. Mar. 14, 1997).

Trial court’s failure to advise a defendant whether his sentence was subject to diminution for good behavior did not require the reversal of his sentence; under La. Code Crim. Proc. Ann. art. 894.1(F) the proper remedy was for the appellate court to instruct the trial court to inform the defendant of the provisions of La. Code Crim. Proc. Ann. art. 894.1(D), by sending written notice to the defendant within 10 days of the rendition of the appellate opinion and to file written proof that the defendant received the notice in the record of the proceedings. State v. Woolridge, 670 So. 2d 1332, 1996 La. App. LEXIS 641 (Feb. 27, 1996), writ denied by La. 96-3043, 701 So. 2d 192, 1997 La. LEXIS 2966 (La. Oct. 3, 1997).

Defendant, who never raised the issue of excessive sentence in the 14 years following his conviction, created a situation where meaningful review of his case was impossible and could not complain in his out of time appeal that the trial court did not adequately comply with La. Code Crim. Proc. Ann. art. 894.1. State v. Hunter, 654 So. 2d 781, 1995 La. App. LEXIS 979 (Apr. 13, 1995), writ of certiorari denied by La. 95-1217, 661 So. 2d 464, 1995 La. LEXIS 2212 (La. Oct. 6, 1995).

Trial court’s remark that it had been wrestling with what sentence to impose for quite awhile did not show that the trial court actually considered the felony sentencing guidelines, as required by La. Code Crim. Proc. Ann. art. 894.1A and C, in imposing sentence. State v. Terry, 654 So. 2d 455, 1995 La. App. LEXIS 868 (Apr. 7, 1995), writ of certiorari denied by La. 95-1180, 661 So. 2d 494, 1995 La. LEXIS 2508 (La. Oct. 13, 1995).

In defendant’s appeal of his sentence pursuant to La. Code Crim. Proc. Ann. arts. 881.6 and 894.1(A), the appellate court would not set aside a sentence solely based on the trial court’s failure to impose the sentence in conformity with the new sentencing guidelines. State v. Williams, 633 So. 2d 309, 1993 La. App. LEXIS 3717 (Nov. 24, 1993).

Pursuant to La. Code Crim. Proc. Ann. arts. 881.1-881.4, and former La. Code Crim. Proc. Ann. art. 894.1, rigid conformity to the Louisiana sentencing guidelines is not required; what is required, however, is that the guidelines be consulted and used as a norm; where aggravating or extenuating circumstances are present and of record, an enhanced or reduced sentence may be imposed; however, a sentence that grossly exceeds the guidelines and is not supported by the record is unlawful and may be reversed on appeal. State v. Smith, 610 So. 2d 152, 1992 La. App. LEXIS 3583 (Dec. 1, 1992), affirmed in part and reversed in part by, remanded by 629 So. 2d 333, 1993 La. LEXIS 3585 (La. 1993).

Defendant was properly sentenced to 25 years at hard labor for possession of marijuana with intent to distribute because his sentence was within the statutory guidelines and the trial court followed La. Code Crim. Proc. Ann. art. 894.1, as the trial court addressed each of the aggravating and mitigating factors and observed the defendant’s record indicated a complete disregard and under contempt for the system. State v. Tucker, 604 So. 2d 600, 1992 La. App. LEXIS 1962 (June 24, 1992), affirmed in part and reversed in part by 619 So. 2d 38, 1993 La. LEXIS 1803 (La. 1993).

Although the trial court only listed the aggravating factors that it considered in imposing defendant’s sentence, the trial court fully complied with La. Code Crim. Proc. Ann. art. 894.1 with respect to defendant one’s sentence because the trial judge benefitted from a presentence investigation report that listed defendant one’s prior conviction as well as what was known of his background; thus, the court was aware of the mitigating and aggravating factors. State v. Jones, 600 So. 2d 914, 1992 La. App. LEXIS 1754 (May 28, 1992), writ denied by 623 So. 2d 1300, 1993 La. LEXIS 2390 (La. 1993).

Sentencing court did not abuse its discretion by sentencing a defendant convicted of simple burglary to five years hard labor where the maximum sentence was 12 years imprisonment with a fine. State v. Flournoy, 591 So. 2d 1303, 1991 La. App. LEXIS 3501 (Dec. 20, 1991).

Reversal of defendant’s sentence for excessiveness was proper where the court considered his criminal past, the fact that he supported three children, and the circumstances giving rise to his arrest. State v. Wyatt, 591 So. 2d 761, 1991 La. App. LEXIS 3284 (Dec. 4, 1991).

Where defendant claimed her sentence was excessive and that the trial court failed to comply with the sentencing guidelines in La. Code Crim. Proc. Ann. art. 894.1, the trial court’s failure to have fully complied with art. 894.1 did not necessarily mandate a finding that the sentence was invalid; where the record reflected an adequate basis for the sentence imposed remand for further elucidation of reasons for sentence by the trial court was unnecessary. State v. Davis, 584 So. 2d 329, 1991 La. App. LEXIS 2054 (July 15, 1991).

Where defendant bargained to plead guilty to armed robbery in return for dismissal of other charges and for a sentence of not more than 30 years, his agreement did not deprive the trial court of all sentencing discretion, and defendant was not deprived of the right of appealing, as excessive, a sentence imposed under a plea bargain for a sentence of not more than a stated number of years, sometimes referred to as a sentence limitation, cap or ceiling. State v. Vail, 571 So. 2d 710, 1990 La. App. LEXIS 2860 (Dec. 5, 1990).

Defendant’s 25-year sentence at hard labor for the forcible rape of the victim was not excessive or constitutionally impermissible because it was within the statutory guidelines for such crime, it took into consideration the trauma to the victim, and considered defendant’s remorselessness and deceit. State v. Reaves, 569 So. 2d 650, 1990 La. App. LEXIS 2428 (Oct. 31, 1990), writ of certiorari denied by 576 So. 2d 25, 1991 La. LEXIS 549 (La. 1991).

Under La. Code Crim. Proc. Ann. art. 894.1, defendant could not appeal his sentence of seven years at hard labor for aggravated burglary because such was less than the maximum sentence he could have received pursuant to his plea bargain arrangement; hence, on appeal the sentence was affirmed. State v. Lewis, 564 So. 2d 739, 1990 La. App. LEXIS 1622 (June 20, 1990).

Where the trial court’s articulation of the reasons for defendant’s sentence lacked factual specificity and merely stated that it had considered the mitigating factors in view of La. Code Crim. Proc. Ann. art. 894.1, the articulation was inadequate, but did not automatically render the sentence invalid. State v. Allen, 557 So. 2d 1124, 1990 La. App. LEXIS 416 (Feb. 28, 1990).

On conviction of three counts of armed robbery, defendant’s sentence of two concurrent 30-year terms without benefit of probation, parole or suspension of sentence as to counts followed by a consecutive 15-year sentence on count was not excessive where the court applied the sentencing guidelines of La. Code Crim. Proc. Ann. art. 894.1, and the possible maximum years in prison was 297 years had the maximum and consecutive sentences been imposed. State v. Brown, 556 So. 2d 248, 1990 La. App. LEXIS 55 (Jan. 24, 1990).

Defendant’s sentence was not excessive because the record showed that the trial court, pursuant to La. Code Crim. Proc. Ann. art. 894.1, considered defendant’s previous convictions, the seriousness of the offense, and the need for incarceration. State v. Ritchie, 556 So. 2d 651, 1990 La. App. LEXIS 77 (Jan. 24, 1990), affirmed by 590 So. 2d 1139, 1991 La. LEXIS 185 (La. 1991), reversed by 1991 La. LEXIS 3458 (La. Dec. 12, 1991).

Judgment sentencing a first time felony offender to the maximum term for his conviction of simple robbery did not violate La. Code Crim. Proc. Ann. art. 894.1, where the record showed the offender had a history of disorderly conduct. State v. Anderson, 554 So. 2d 133, 1989 La. App. LEXIS 2466 (Dec. 6, 1989).

Defendant’s sentence was proper because the trial judge complied with La. Code Crim. Proc. Ann. art. 894.1 and thoroughly articulated the reasons and factual basis for the sentence, as the trial judge relied a pre-sentence investigation report that exhibited defendant’s long history of criminal arrest and convictions, noted that the armed robbery charges demonstrated extreme danger to the victims, and after reviewing the various sentencing factors found no inducement, provocation or grounds to excuse or mitigate the conduct. State v. Hallal, 544 So. 2d 1222, 1989 La. App. LEXIS 1072 (May 24, 1989), reversed by 557 So. 2d 1388, 1990 La. LEXIS 622 (La. 1990).

Where defendant was convicted of attempted forcible rape, the sentence to eight years at hard labor was not excessive considering the reasons articulated by the trial judge and the seriousness of the offense; the trial court complied with La. Code Crim. Proc. Ann. art. 894.1, and the sentence did not violate La. Const. art. I, § 20, because it was not grossly out of proportion to the seriousness of the offense. State v. Doby, 540 So. 2d 1008, 1989 La. App. LEXIS 256 (Feb. 22, 1989), writ of certiorari denied by 544 So. 2d 398, 1989 La. LEXIS 1393 (La. 1989).

Although the trial court failed to articulate its reasons for the sentence imposed, remand for resentencing was not necessary because the sentence was not severe in relation to the offense committed and the facts of the offense; the record supported the trial court’s determination not to impose a suspended sentence and clearly illuminated the sentencing choice. State v. Williams, 538 So. 2d 743, 1989 La. App. LEXIS 166 (Feb. 8, 1989).

Sentences of three and eight years for aggravated battery were not excessive under La. Const. art. I, § 20 where the trial court properly considered all the aggravating and mitigating factors required under La. Code Crim. Proc. Ann. art. 894.1. State v. Guillot, 526 So. 2d 352, 1988 La. App. LEXIS 1098 (May 12, 1988), writ of certiorari denied by 531 So. 2d 471, 1988 La. LEXIS 2174 (La. 1988), writ of certiorari denied by 531 So. 2d 481, 1988 La. LEXIS 2017 (La. 1988).

Defendant’s sentence to eight months of community service at 40 hours per week for public bribery was not excessive because the trial court complied with La. Code Crim. Proc. Ann. art. 984.1, as the trial judge weighed the aggravating and mitigating factors and determined that a suspended sentence was appropriate based upon the gravity of the sentence and defendant’s lack of prior criminal history; however, defendant could have received a term of incarceration. State v. Pounds, 522 So. 2d 1119, 1988 La. App. LEXIS 600 (Feb. 23, 1988), writ of certiorari denied in part, reversed in part by 526 So. 2d 789, 1988 La. LEXIS 1333 (La. 1988).

Trial judge complied with La. Code Crim. Proc. Ann. art. 894.1 in sentencing defendant to a life sentence at hard labor without benefit of parole, probation, or suspension of sentence because contrary to defendant’s assertion the evidence introduced at trial failed to show that the victim did anything to provoke the offense; the trial judge did not err in his sentence because defendant received the mandatory sentence for second degree murder. State v. Brown, 522 So. 2d 1110, 1988 La. App. LEXIS 606 (Feb. 23, 1988), writ denied by 548 So. 2d 1222, 1989 La. LEXIS 2192 (La. 1989).

Maximum sentence of 10 years for cruelty to juveniles was not excessive under La. Const. art. I, § 20 where the trial court complied with La. Code Crim. Proc. Ann. art. 894.1 and based the sentence on the severe nature of the injuries to the child in a beating inflicted with a hammer, chair, gag, and curling iron. State v. Gray, 502 So. 2d 1114, 1987 La. App. LEXIS 8457 (Jan. 14, 1987).

Trial court’s failure to provide a particularized articulation of its reasons for sentencing a defendant to nine consecutive three-year sentences arising out of what could have been considered a single incident, common scheme or plan of forgery, required a remand for resentencing under La. Code Crim. Proc. Ann. art. 894.1, although the sentence was not necessarily excessive. State v. Gaudin, 493 So. 2d 234, 1986 La. App. LEXIS 7477 (July 23, 1986), remanded by 498 So. 2d 749, 1986 La. LEXIS 7869 (La. 1986).

Defendant’s sentence imposing three years’ probation, jail time, payment of costs, and a special probation condition upon his conviction for obscenity was not excessive because the trial court tailored the sentence to defendant, the sentence was near the minimum sentence that could be imposed under sentencing guidelines, and was not grossly out of proportion to the offense. State v. Pashandi, 490 So. 2d 679, 1986 La. App. LEXIS 7210 (June 11, 1986).

Although defendant was a first felony offender and the mother of two children under six years of age, defendant’s sentences for convictions for accessory to felony theft and two counts of accessory to armed robbery were not excessive in violation of La. Const. art. I, § 20 because the record showed that the trial court considered the mitigating circumstances, in compliance with La. Code Crim. Proc. Ann. art. 894.1; furthermore, the court did not abuse its wide discretion in imposing sentences which were supported by the record in reflection of the severity of the crimes. State v. Brewer, 490 So. 2d 695, 1986 La. App. LEXIS 7237 (June 11, 1986).

In defendant’s appeal of his sentence as excessive and violative of the sentencing guidelines, the trial judge did not need to recite the entire checklist of La. Code Crim. Proc. Ann. art. 894.1 but the record had to reflect that the judge adequately considered the guidelines; even in the absence of adequate compliance with the mandate of La. Code Crim. Proc. Ann. art. 894.1, it was not necessary for the appellate court to remand the matter for resentencing when the sentence imposed was not apparently severe in relation to the particular offender or the actual offense committed. State v. Abbott, 489 So. 2d 1064, 1986 La. App. LEXIS 7096 (May 28, 1986).

Where defendant was convicted of aggravated burglary, defendant’s sentence of 15 years at hard labor was not excessive, because the trial court adequately complied with La. Code Crim. Proc. Ann. art. 894.1 in imposing the sentence, by reviewing the pre-sentence investigation and by noting that defendant had three prior felony convictions. State v. Robinson, 485 So. 2d 156, 1986 La. App. LEXIS 6258 (Feb. 26, 1986), writ of certiorari denied by 488 So. 2d 1018, 1986 La. LEXIS 6544 (La. 1986).

Where, after reviewing a pre-sentence investigation, the trial judge was of the opinion that defendant was likely to commit another crime during any probationary period, that defendant needed a correctional environment best afforded by confinement, and that any lesser sentence would deprecate the seriousness of the offense, two concurrent sentences of six years at hard labor imposed for convictions on two counts of simple burglary were consistent with La. Code Crim. Proc. Ann. art. 894.1A and were not excessive or an abuse of trial court discretion. State v. Sepulvado, 473 So. 2d 912, 1985 La. App. LEXIS 8684 (Aug. 2, 1985).

Sentence to the maximum of the offense for which the defendant pled guilty was not excessive where he had reduced his exposure to jail time by pleading guilty to the reduced charge, and his sentence was one half of the maximum of the possible sentence for the original charge. State v. Babcock, 461 So. 2d 477, 1984 La. App. LEXIS 10153 (Dec. 12, 1984).

Where trial court did not comply with sentencing guidelines in sentencing a defendant, absent a showing that the sentence was severe or excessive, the defendant’s sentence was affirmed on appeal. State v. Gaspard, 457 So. 2d 891, 1984 La. App. LEXIS 9700 (Oct. 10, 1984).

Where a sentencing judge failed to sufficiently articulate the reasons for defendant’s five-year sentence at hard labor, as statutorily required by La. Code Crim. Proc. Ann. art. 894.1, resentencing was not required where the circumstances of the case, including the seriousness of the crime, defendant’s act of shooting the victim without provocation, and the fact that he was receiving only half the maximum term for the offense of aggravated battery, supported the sentence imposed. State v. Lewis, 455 So. 2d 685, 1984 La. App. LEXIS 9411 (Aug. 22, 1984), review denied by 459 So. 2d 544, 1984 La. LEXIS 10266 (La. 1984).

Conclusory statements by a sentencing judge that a defendant was without hope of rehabilitation as a multiple offender and imposition of a maximum sentence only on that basis was in violation of La. Code Crim. Proc. Ann. art. 894.1 where there had no individualizing of the sentence to the particular defendant and the crime, and required that the reviewing court remand the case back for resentencing in compliance with art. 894.1. State v. Swift, 449 So. 2d 654, 1984 La. App. LEXIS 8622 (Apr. 6, 1984).

Trial court’s imposition of sentence was affirmed because the record clearly illumined and supported the sentencing choice even though the record did not reveal whether the trial court considered any mitigating circumstances in imposing sentence. State v. Sewell, 448 So. 2d 755, 1984 La. App. LEXIS 8439 (Mar. 26, 1984).

Due to defendant’s repeated criminality over an extended period of time, and due to the violent nature of the crime for which he was being sentenced, the trial court did not abuse its discretion in making his 50-year sentence for attempted first-degree murder consecutive with his life sentence for aggravated rape. State v. Williams, 445 So. 2d 1171, 1984 La. LEXIS 7977 (Jan. 16, 1984).

Given compliance with La. Code Crim. Proc. Ann. art. 894.1, a sentence would not be set aside as excessive in the absence of a manifest abuse of the trial judge’s wide sentencing discretion; the court was unable to say that the trial judge abused his discretion in sentencing defendant to 40 years at hard labor without benefit of parole, probation or suspension of sentence; hence, the court did not find defendant’s sentence excessive. State v. Dunns, 441 So. 2d 745, 1983 La. LEXIS 12347 (Nov. 28, 1983).

Where the minimum term of imprisonment for distribution of cocaine was imposed against a defendant who had no prior criminal record, the sentence was not excessive because the seriousness of the offense outweighed mitigating factors. State v. Cruz, 430 So. 2d 161, 1983 La. App. LEXIS 8148 (Mar. 28, 1983).

Where defendant was sentenced to the maximum penalty allowed for attempted manslaughter, the trial court properly delineated its reasons for imposing the sentence by stating that there were no mitigating circumstances, that a lesser sentence would deprecate the seriousness of the offense, and that defendant’s felony record showed that defendant had a propensity for violence. State v. Guidry, 428 So. 2d 1292, 1983 La. App. LEXIS 7998 (Mar. 9, 1983).

Consecutive sentences given to a defendant who pled guilty to two counts of first degree murder, one count of attempted first degree murder, and one count of armed robbery was not excessive, and was supported by the defendant’s conduct during the offense which presented aggravating factors and amounted to the killing of two innocent bystanders and the near death of a third innocent bystander after which he robbed two persons at gunpoint. State v. Jett, 419 So. 2d 844, 1982 La. LEXIS 11794 (Sept. 7, 1982).

Prison sentence imposed against defendant convicted of a lesser charge of simple burglary was warranted, where he broke into an inhabited dwelling and committed a battery upon an elderly victim, had intentions of doing more, based on his suggestive conversation withe the victim, and despite being a first felony offender, he had misdemeanor convictions and his probationary record was unsatisfactory. State v. Clark, 414 So. 2d 369, 1982 La. LEXIS 10974 (May 17, 1982).

Defendant’s conviction and sentence of six years for attempted aggravated burglary, La. Rev. Stat. Ann. § 14:27 and La. Rev. Stat. Ann. § 14:60, was not grossly disproportionate to the crime when defendant overtook the victim and continually beat her with his clenched fist and pointed cowboy boots. State v. Lodrige, 414 So. 2d 759, 1982 La. LEXIS 11005 (May 17, 1982).

Sentence of six years for attempted aggravated burglary was affirmed when the trial court followed the sentencing guidelines under La. Code Crim. Proc. Ann. art. 894.1, and considered a multiplicity of factors having a bearing on the case, La. Code Crim. Proc. Ann. art. 905.5, when the trial court took into account defendant’s desire to straighten out his life and good family background, and defendant’s serious harm his actions caused together with the impact that such an ordeal would have upon the victim. State v. Lodrige, 414 So. 2d 759, 1982 La. LEXIS 11005 (May 17, 1982).

Because the trial judge’s ruling focused on the despicable nature of defendant’s rape offense, with little or no reference to the Louisiana statutory guidelines for sentencing and with little or no reference to the mitigating factors of this case, the Supreme Court of Louisiana was unable to review the excessiveness of defendant’s sentence because it was imposed without proper compliance with the statutory guidelines for sentencing and the sentence was set aside and remanded for resentencing. State v. Lathers, 414 So. 2d 678, 1982 La. LEXIS 10972 (May 17, 1982).

Sentence imposed by the trial court on defendant was not excessive when compared with the sentences imposed on the two co-defendants because there was nothing in the law that required a sentencing judge to treat co-defendants equally; in sentencing defendant, the trial judge considered (1) defendant’s greater involvement in the crimes than the other defendants, (2) defendant’s prior conviction for a similar offense in another parish and consequent jail time, (3) the community’s hostility and growing concern over increasing crime, and (4) the legislature’s recently raising the maximum penalty for burglary. State v. Rogers, 405 So. 2d 829, 1981 La. LEXIS 10440 (Sept. 28, 1981).

Manslaughter conviction, pursuant to La. Rev. Stat. Ann. § 14:31, and sentence of 20 years was affirmed when the sentence imposed was both reasonable and just; the sentence was imposed after a lengthy sentencing hearing during which several character witnesses and defendant testified, and the trial court exercised all due diligence in specifically delineating its reasons for imposing the sentence. State v. Campbell, 404 So. 2d 1205, 1981 La. LEXIS 10438 (Sept. 28, 1981).

Supreme court, in affirming defendant’s seven and one-half year sentence for armed robbery, held that although a trial court did not vocalize its consideration of the factors listed in La. Code Crim. Proc. Ann. art. 894.1, this did not necessitate reversal; the supreme court could vacate a sentence and remand for resentencing, when the reason for an apparently severe sentence in relation to the particular offender and the actual offense committed did not appear in the record. State v. Hogan, 403 So. 2d 1210, 1981 La. LEXIS 10011 (Sept. 8, 1981).

Defendant’s assertion that the trial court failed to comply with La. Code Crim. Proc. Ann. art. 894.1 sentencing guidelines and imposed an excessive sentence, was rejected when defendant’s sentence fell into the lower range and was not apparently severe. State v. Bowick, 403 So. 2d 673, 1981 La. LEXIS 10019 (Sept. 8, 1981).

Defendant’s sentence of 25 years at hard labor with two years of the sentence to be without benefit of probation, parole, or suspension of sentence pursuant to his conviction of forcible rape, La. Rev. Stat. Ann. § 14:42.1, was not excessive when the trial court adequately stated for the record the considerations taken into account and the factual basis therefor for imposing the sentence, as required by La. Code Crim. Proc. Ann. art. 894.1; the trial court considered defendant’s criminal record of similar crimes, the repetitive nature of the crime, and the fact that the crime was committed on a child under the age of consent. State v. Acliese, 403 So. 2d 665, 1981 La. LEXIS 10020 (Sept. 8, 1981).

Defendant’s five-year sentence, which was within the guidelines range but imposed under the wrong statute, was improper because imposition of a relatively severe sentence could have been in error, and the appeals court had no basis on which to review the sentence under La. Code Crim. Proc. Ann. art. 894.1(C). State v. Spruell, 403 So. 2d 63, 1981 La. LEXIS 8704 (Sept. 2, 1981).

•• Capital Punishment

••• Cruel & Unusual Punishment. — Sentence imposed on defendant of 21 years for one count of attempted armed robbery, 30 years for one count of attempted second-degree murder, and 37 years for each of the two remaining counts of armed robbery was not excessive as the sentences imposed were within the statutory ranges and defendant failed to rebut the presumption that the sentences were constitutional. State v. Wix, 838 So. 2d 41, 2003 La. App. LEXIS 166 (Jan. 15, 2003), writ denied by La. 2003-0678, 855 So. 2d 756, 2003 La. LEXIS 3026 (La. Oct. 17, 2003).

Where defendant was convicted of manslaughter in the shooting death of her husband, a sentence of 15 years at hard labor was not excessive; the maximum sentence was 21 years, and the judge adequately considered the criteria in the sentencing guidelines. State v. McMahon, 391 So. 2d 1120, 1980 La. LEXIS 9380 (Nov. 10, 1980).

••• Mitigating Circumstances. — Defendant was properly sentenced to the maximum of 21 years at hard labor under La. Const. art. I, § 20, La. Code Crim. Proc. Ann. art. 894.1, La. Rev. Stat. Ann. §§ 14:10(1), 14:30.1, and 15:445, where defendant could have been convicted of second degree murder, since the trial court was not required under La. Code Crim. Proc. Ann. art. 894.1 to enumerate every mitigating factor as long as there was an adequate basis for the sentence, and the sentence was not excessive. State v. Darby, 476 So. 2d 400, 1985 La. App. LEXIS 9811 (Sept. 25, 1985).

•• Concurrent Sentences. — Considering the nature of the defendant’s crimes of oral sexual battery, La. Rev. Stat. Ann. § 14:43.3, and aggravated incest, La. Rev. Stat. Ann. § 14:78.1, and the applicable jurisprudence, an appellate court could not find that the trial court abused its discretion by imposing concurrent sentences of 15 years upon the defendant. State v. Hotoph, 750 So. 2d 1036, 1999 La. App. LEXIS 3155 (Nov. 10, 1999), writ denied by La. 2000-0150, 765 So. 2d 1066, 2000 La. LEXIS 2106 (La. June 30, 2000), writ denied by La. 1999-3477, 765 So. 2d 1062, 2000 La. LEXIS 2116 (La. June 30, 2000).

Given that a trial court took cognizance of the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1 and provided comprehensive oral reasons that reflected careful consideration of the guidelines under art. 894.1, and given the provisions of La. Code Crim. Proc. Ann. art. 883 concerning multiple convictions, the imposition of consecutive terms of incarceration upon convictions for attempted second degree murder, aggravated rape, and aggravated kidnapping was not constitutionally excessive. State v. Shipp, 712 So. 2d 230, 1998 La. App. LEXIS 738 (Apr. 8, 1998), writ denied by La. 98-1199, 724 So. 2d 775, 1998 La. LEXIS 2913 (La. Sept. 25, 1998).

Sentences were sufficiently particularized on the record and not grossly disproportionate to the crimes committed and therefore not excessive: a sentence of 7 years at hard labor for conspiracy to distribute methamphetamine, a sentence of 12 years at hard labor for methamphetamine distribution, and a sentence of 8 years at hard labor for possession with intent to distribute with the former two sentences made to run concurrently with each other and consecutively with the latter sentence. State v. Harris, 593 So. 2d 441, 1992 La. App. LEXIS 59 (Jan. 22, 1992).

Two concurrent terms at hard labor imposed upon defendant were not excessive because the sentencing court gave adequate consideration to defendant’s background, his education, his employment, and his familial obligations; the sentence imposed was particularized to defendant and was not so disproportionate to the crime committed as to shock the court’s sense of justice. State v. Jackson, 520 So. 2d 817, 1987 La. App. LEXIS 10657 (Nov. 4, 1987).

Four eight year concurrent sentences imposed for four burglary convictions were not excessive as contemplated by La. Const. art. I, § 20 in light of defendant’s criminal history, the fact that the sentences were within the statutory limits, and the trial court’s compliance with La. Code Crim. Proc. Ann. art. 894.1. State v. Rainwater, 457 So. 2d 1280, 1984 La. App. LEXIS 9668 (Oct. 10, 1984).

•• Consecutive Sentences. — When consecutive sentences are imposed for crimes arising out of the same act, the trial court must articulate particular justification for such a sentence beyond a mere articulation of the standard sentencing guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1; consecutive sentences for crimes arising out of the same act are not per se excessive if other appropriate factors are considered. State v. Walton, 872 So. 2d 1221, 2004 La. App. LEXIS 1106 (Apr. 14, 2004).

Trial court properly imposed consecutive sentences upon defendant who raped an 11-year-old girl and attempted attempted indecent behavior with a 4-year-old girl while their mother was away; given the heinous nature of the offenses case and the fact that defendant was a third felony offender, the judge felt the defendant required a custodial environment because of the likelihood he would re-offend if given access to children again. State v. Walton, 872 So. 2d 1221, 2004 La. App. LEXIS 1106 (Apr. 14, 2004).

Sentences imposed for armed robbery and theft were not unconstitutionally excessive because a trial court considered the criteria required under La. Code Crim. Proc. Ann. art. 894.1, and the sentences imposed were within the applicable ranges; although the trial court erred by failing to reference La. Code Crim. Proc. Ann. art. 883 when imposing consecutive sentences, the error was harmless because the record supported the trial court’s decision based on the fact that defendant used cruelty against an elderly victim and a co-conspirator, defendant directed the use of a weapon during the crime, defendant was a fourth felony offender, defendant had been previously convicted of armed robbery, and defendant was the mastermind of the crime. State v. Asad, 870 So. 2d 455, 2004 La. App. LEXIS 821 (Apr. 7, 2004).

Defendants’ consecutive sentences totaling 90 years for armed robbery, conspiracy to commit armed robbery, and aggravated second degree battery were not unduly harsh and excessive considering that both defendants were multiple offenders with records involving robbery and theft and that the instant offenses were committed in an unnecessarily brutal manner; further, although the sentences imposed were severe, and even though the trial court did not expressly state the “magic words” referring to La. Code Crim. Proc. Ann. art. 894.1, the facts supported consecutive sentences. State v. Hampton, 865 So. 2d 284, 2004 La. App. LEXIS 57 (Jan. 28, 2004), writ denied by La. 2004-0834, 896 So. 2d 57, 2005 La. LEXIS 621 (La. Mar. 11, 2005), writ denied by La. 2004-2380, 903 So. 2d 452, 2005 La. LEXIS 1903 (La. June 3, 2005).

Consecutive sentences for attempted aggravated rape and burglary were vacated where the district court had not stated any reasons for making the sentences consecutive; although the record would have supported consecutive sentences there were also countervailing considerations, and from the district court’s silence, the appellate court could not assume that it found any of the factors to have been paramount. State v. Kennedy, 859 So. 2d 312, 2003 La. App. LEXIS 2987 (Oct. 29, 2003).

Trial court adequately considered the sentencing guidelines in La. Code Crim. Proc. Ann. art. 894.1 in imposing consecutive sentences to a prior aggravated burglary sentence, and consecutive sentences of nine years and four years, respectively, upon a plea of guilty to simple burglary of an inhabited dwelling in violation of La. Rev. Stat. Ann. § 14:62.2, and possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967(C) were not excessive under La. Const. art. I, § 20 where the instant offenses and the aggravated burglary offense were not based on the same act or transaction, and thus, absent express direction from the trial court that some or all of the sentences for the instant offenses and the sentence for the aggravated burglary were to be served concurrently, the sentences were to be served consecutively under La. Code Crim. Proc. Ann. art. 883, and where defendant avoided the possibility of sentencing enhancement under the habitual offender law, as a result of plea bargaining. State v. Johnson, 857 So. 2d 586, 2003 La. App. LEXIS 2566 (Sept. 26, 2003).

Trial court carefully analyzed and gave proper consideration to the sentencing factors in La. Code Crim. Proc. Ann. art. 894.1 because it decided to make defendant’s current sentences consecutive with an unrelated sentence only after reviewing the presentence investigation report, which revealed that defendant had numerous felony and misdemeanor convictions and had violated his probation, and found that defendant was not a good candidate for a suspended sentence and probation, was in need of custodial treatment, and was likely to commit another offense. State v. Eason, 850 So. 2d 1090, 2003 La. App. LEXIS 2143 (July 16, 2003).

Where defendant argued that his sentences were excessive as a result of the cumulation of all the charges for trial and that the trial judge erred ordering that he be sentenced to consecutive sentences, considering the findings and recommendations contained in the presentence investigation report, the evidence of defendant’s guilt for the crimes under appellate review, and his status as a sixth felony offender under La. Rev. Stat. Ann. art. 15:529.1(A)(c)(ii), the trial court did not abuse its discretion in either the length of, or manner in which, the sentences are to be served. State v. Simmons, 848 So. 2d 58, 2003 La. App. LEXIS 2190 (May 14, 2003), writ denied by La. 2003-1718, 872 So. 2d 508, 2004 La. LEXIS 1734 (La. May 14, 2004).

Although defendant was charged with one count each of attempted second degree murder and armed robbery, in a plea bargain with the State, defendant pled guilty to aggravated battery and simple robbery, but defendant challenged the sentences defendant received as excessive where the evidence showed that: (1) defendant received a benefit from the plea bargain, (2) the victim was certain that defendant was the shooter, (3) there was an undue risk that defendant would commit another crime if granted probation, (4) a lesser sentence would deprecate the seriousness of the offenses, (5) defendant’s conduct manifested deliberate cruelty since the victim was particularly vulnerable due to the victim’s advanced age, and (6) defendant had used threats and actual violence during the commission of the offenses, which resulted in significant permanent, physical injury to the victim and in significant economic loss to the victim and the victim’s family, and thus, pursuant to La. Code Crim. Proc. Ann. art. 894.1 and 883, and La. Const. art. I, § 20, (1) the sentences imposed were lawful, not grossly disproportionate to the severity of the offenses, were not constitutionally excessive, and (2) the trial court was well within its discretion in ruling that the sentences should be served consecutively. State v. Howard, 842 So. 2d 1233, 2003 La. App. LEXIS 1038 (Apr. 9, 2003), writ denied by La. 2003-1571, 860 So. 2d 1152, 2003 La. LEXIS 3631 (La. Dec. 12, 2003).

Defendant’s sentences, that were ordered to be served consecutively, were not excessive as the trial court considered the aggravating circumstances and did not find any mitigating circumstances in making its decision. State v. Tarver, 2003 La. App. LEXIS 739 (Mar. 26, 2003).

Trial court erred in making defendant’s five-year sentence for cocaine possession consecutive to his life sentence for second-degree murder, as the two crimes arose out of a single course of conduct, the trial court did not articulate a reason for making the sentences consecutive, and nothing in the record justified the imposition of consecutive sentences. State v. Bradley, 844 So. 2d 115, 2003 La. App. LEXIS 647 (Mar. 11, 2003).

Defendant’s convictions for aggravated crime against nature, and sexual battery upon a 12-year-old child, were alleged to have occurred within the same time frame, thus, it appeared there was a “presumption” of concurrent sentences under La. Code Crim. Proc. Ann. art. 883; the trial judge, however, exercised the sentencing discretion afforded by art. 883, and properly imposed consecutive sentences, since several factors under La. Code Crim. Proc. Ann. art. 894.1 were met. State v. Smith, 839 So. 2d 165, 2003 La. App. LEXIS 34 (Jan. 14, 2003).

Trial court did not err in denying defendant’s motion for reconsideration of his consecutive forgery sentences where defendant asserted that the sentences were excessive and that he should have been granted probation because, prior to imposing his sentence, the district court reviewed a presentence investigation report and determined that defendant was a con artist who showed little, if any, remorse for his criminal conduct in using a false power of attorney which he prepared to forge the signature of an elderly man with whom is was living to obtain money through bank loans and jewelry though credit accounts in the victim’s name. State v. Scott, 780 So. 2d 548, 2001 La. App. LEXIS 131 (Feb. 7, 2001).

Defendant’s La. Code Crim. Proc. Ann. art. 894.1 motion to reconsider his sentences were properly denied and defendant was properly committed to the Department of Corrections under La. Rev. Stat. Ann. § 15:824(C). The trial court’s explanation that it believed that consecutive sentences were appropriate because defendant kidnapped and murdered his victim after having completed armed robberies was sufficient justification for the imposition of consecutive sentences. State v. Morris, 770 So. 2d 908, 2000 La. App. LEXIS 2923 (Nov. 3, 2000), writ denied by La. 2000-3293, 799 So. 2d 496, 2001 La. LEXIS 3996 (La. Oct. 12, 2001), writ of certiorari denied by 535 U.S. 934, 122 S. Ct. 1311, 152 L. Ed. 2d 220, 2002 U.S. LEXIS 1637, 70 U.S.L.W. 3577 (2002).

Imposition of two consecutive sentences of two years at hard labor following defendant’s guilty plea to two counts of simple burglary under La. Rev. Stat. Ann. § 14:62 was proper, because imposition of consecutive sentences did not violate plea agreement and was not excessive; the trial court carefully analyzed the considerations under La. Code Crim. Proc. Ann. § 894.1 in determining the sentence. State v. Robinson, 770 So. 2d 868, 2000 La. App. LEXIS 2673 (Nov. 1, 2000).

Where a defendant was convicted of unrelated crimes involving different victims, consecutive sentences was the norm and no explanation from the trial court was required; the sentences were not excessive in view of the defendant’s prior criminal history. State v. Cooley, 747 So. 2d 1182, 1999 La. App. LEXIS 3321 (Nov. 17, 1999), writ denied by La. 2000-0225, 777 So. 2d 475, 2000 La. LEXIS 3515 (La. Dec. 15, 2000).

Given that a trial court complied with La. Code Crim. Proc. Ann. art. 894.1 and, although, if a defendant were convicted of two or more offenses based on the same act or transaction, or constituting parts of a common scheme or plan, the terms of imprisonment should be served concurrently unless the trial court expressly directed that some or all be served consecutively, La. Code Crim. Proc. Ann. art. 883, it was within the discretion of the trial court to impose consecutive sentences upon convictions for aggravated kidnapping, La. Rev. Stat. Ann. § 14:44, and three counts of armed robbery, La. Rev. Stat. Ann. § 14:64(A). State v. Arvie, 709 So. 2d 810, 1998 La. App. LEXIS 178 (Feb. 4, 1998), writ denied by La. 98-2461, 736 So. 2d 827, 1999 La. LEXIS 275 (La. Jan. 29, 1999), writ denied by La. 2003-2706, 885 So. 2d 572, 2004 La. LEXIS 3173 (La. Oct. 29, 2004).

Where the appellate court determined that consecutive sentences were supported by the record, the sentences were affirmed without a remand for resentencing or supplementation. State v. Palmer, 706 So. 2d 156, 1997 La. App. LEXIS 2970 (Dec. 29, 1997).

Defendant’s sentence for various drug offenses was proper given the trial court’s flexibility in sentencing under La. Code Crim. Proc. Ann. art. 894.1, as defendant sold narcotics through his store, sold drugs even after his arrest, and was the biggest drug dealer in the parish. State v. Ruiz, 684 So. 2d 48, 1996 La. App. LEXIS 2662 (Nov. 6, 1996).

In sentencing a defendant, a trial court complied with La. Code Crim. Proc. Ann. art. 894.1, and given that two break-ins were unrelated, aggravated burglary sentences were ordered to be served consecutively as permitted by La. Code Crim. Proc. Ann. art. 883. State v. Smith, 600 So. 2d 745, 1992 La. App. LEXIS 1403 (May 13, 1992).

Sentences were sufficiently particularized on the record and not grossly disproportionate to the crimes committed and therefore not excessive: a sentence of 7 years at hard labor for conspiracy to distribute methamphetamine, a sentence of 12 years at hard labor for methamphetamine distribution, and a sentence of 8 years at hard labor for possession with intent to distribute with the former two sentences made to run concurrently with each other and consecutively with the latter sentence. State v. Harris, 593 So. 2d 441, 1992 La. App. LEXIS 59 (Jan. 22, 1992).

Four consecutive sentences of seven years each were excessive for two counts of distribution of marijuana and two counts of distribution of cocaine where the crimes involved small quantities of drugs in each of a total of two separate occurrences within a one-week period, and the amount of money in each of the transactions, $40 for each cocaine sale and $20 for each marijuana sale, was small. State v. Conway, 588 So. 2d 1369, 1991 La. App. LEXIS 2810 (Oct. 30, 1991), writ of certiorari denied by 610 So. 2d 797, 1993 La. LEXIS 3 (La. 1993).

The district court set forth adequate reasons for imposing consecutive as opposed to concurrent sentences for defendant’s burglaries that all occurred within the same month so that defendant’s sentences were not excessive under La. Const. art. I, § 20, where the court considered the factors set forth in La. Code Crim. Proc. Ann. art. 894.1, the habitual nature of defendant’s past criminal activities distinguished him from the situation contemplated under La. Code Crim. Proc. Ann. art. 883, and defendant had received a beneficial plea agreement. State v. Jackson, 575 So. 2d 940, 1991 La. App. LEXIS 353 (Feb. 27, 1991), writ denied by 599 So. 2d 313, 1992 La. LEXIS 1834 (La. 1992).

Defendant’s sentence of two consecutive terms of 20 years at hard labor for conviction on two counts of distribution of cocaine was within the guidelines of La. Code Crim. Proc. Ann. art. 894.1, was not excessive under La. Const. art. I, § 20, and was appropriate under La. Code Crim. Proc. Ann. art. 883, because he had a pending charge for an earlier sale at the time he made the two sales to undercover officers. State v. Lewis, 567 So. 2d 726, 1990 La. App. LEXIS 2089 (Sept. 26, 1990), writ denied by 575 So. 2d 364, 1991 La. LEXIS 387 (La. 1991).

Defendant who repeatedly raped an 18-year-old girl at knife point in her home was properly sentenced to a mandatory term of life in prison without parole for aggravated rape, the maximum 30-year term for aggravated burglary, and the maximum term of 15 years for aggravated crimes against nature, to be consecutively served; defendant had a lengthy criminal history dating back at least 20 years and evinced a complete disregard for the rights of others, and the sentences were within statutory sentencing ranges. State v. Martin, 558 So. 2d 654, 1990 La. App. LEXIS 323 (Feb. 21, 1990), writ of certiorari denied by 564 So. 2d 318, 1990 La. LEXIS 1592 (La. 1990).

In defendant’s appeal of the trial court’s imposition of consecutive sentences that totaled 45 years at hard labor, the trial court properly sentenced defendant under La. Code Crim. Proc. Ann. arts. 883 and 894.1 where the trial court adequately considered the sentencing guidelines in particularizing the sentences to defendant, and where there was a factual basis for the sentences. State v. Williams, 541 So. 2d 401, 1989 La. App. LEXIS 530 (Mar. 30, 1989), writ denied by 564 So. 2d 320, 1990 La. LEXIS 1597 (La. 1990).

Defendant convicted of both robbery and burglary stemming from one criminal transaction was properly sentenced to consecutive terms of 35 years of hard labor without possibility of parole and 30 years at hard labor, respectively; the trial court did not err in imposing as consecutive defendant’s sentence for a previous simple burglary conviction that was totally unrelated to the instant crimes, even though both crimes were originally charged in the same bill of information. State v. Robertson, 518 So. 2d 579, 1987 La. App. LEXIS 11017 (Dec. 22, 1987), writ of certiorari denied by 523 So. 2d 227, 1988 La. LEXIS 852 (La. 1988).

Trial court’s failure to provide a particularized articulation of its reasons for sentencing a defendant to nine consecutive three-year sentences arising out of what could have been considered a single incident, common scheme or plan of forgery, required a remand for resentencing under La. Code Crim. Proc. Ann. art. 894.1, although the sentence was not necessarily excessive. State v. Gaudin, 493 So. 2d 234, 1986 La. App. LEXIS 7477 (July 23, 1986), remanded by 498 So. 2d 749, 1986 La. LEXIS 7869 (La. 1986).

Defendant’s consecutive sentences of 20, 25 and 25 years on his convictions for two counts of attempted second degree murder and armed robbery were proper because of the defendant’s extensive criminal history, the likelihood of continued crime, and the need for a custodial environment. State v. Ashley, 463 So. 2d 794, 1985 La. App. LEXIS 8027 (Jan. 23, 1985).

Due to defendant’s repeated criminality over an extended period of time, and due to the violent nature of the crime for which he was being sentenced, the trial court did not abuse its discretion in making his 50-year sentence for attempted first-degree murder consecutive with his life sentence for aggravated rape. State v. Williams, 445 So. 2d 1171, 1984 La. LEXIS 7977 (Jan. 16, 1984).

Special justification required for the imposition of consecutive rather than concurrent sentences was provided by defendant’s status as a second felony offender, his extensive past criminal record, and the trial court’s finding that he was a continuing threat to society. State v. Edwards, 442 So. 2d 689, 1983 La. App. LEXIS 9632 (Nov. 22, 1983).

Imposition of consecutive sentences upon defendant’s conviction for attempted aggravated rape and attempted burglary was affirmed where there was no necessity for a remand for compliance with La. Code Crim. Proc. Ann. art. 894.1; the trial court considered all the mitigating circumstances presented, determined that the sentence was not severe on its face, found that the sentence was in the lower range of the sentencing scale, and the factual basis for the actual offense committed appeared in the record. State v. Webster, 427 So. 2d 1324, 1983 La. App. LEXIS 7922 (Feb. 22, 1983), writ of certiorari denied by 434 So. 2d 1093, 1983 La. LEXIS 11105 (La. 1983).

Consecutive sentences given to a defendant who pled guilty to two counts of first degree murder, one count of attempted first degree murder, and one count of armed robbery was not excessive, and was supported by the defendant’s conduct during the offense which presented aggravating factors and amounted to the killing of two innocent bystanders and the near death of a third innocent bystander after which he robbed two persons at gunpoint. State v. Jett, 419 So. 2d 844, 1982 La. LEXIS 11794 (Sept. 7, 1982).

Trial court complied with the sentencing guidelines under La. Code Crim. Proc. Ann. art. 894.1 in imposing consecutive sentences on the defendant because he was found guilty of several vicious crimes, including armed robbery, aggravated kidnapping, aggravated rape, and aggravated crime against nature; the legislature designated very long terms of imprisonment and the sentences were not so disproportionate to the crimes committed so as to shock the court’s sense of justice. State v. Winn, 412 So. 2d 1337, 1982 La. LEXIS 10766 (Apr. 5, 1982).

Trial judge adequately complied with La. Code Crim. Proc. Ann. art. 894.1 because he stated the factual basis and provided individual considerations which led to his determination that defendant’s sentences should be consecutive rather than concurrent. State v. Messer, 408 So. 2d 1354, 1982 La. LEXIS 9978 (Jan. 25, 1982).

While 20-year consecutive sentences for two robbery convictions arising from the same incident were within the discretion allowed under La. Code Crim. Proc. Ann. art. 833 and not necessarily excessive, a resentencing was necessary when the district judge failed to state his reasons as required by La. Code Crim. Proc. Ann. art. 894.1(C). State v. Ortego, 382 So. 2d 921, 1980 La. LEXIS 7040 (Apr. 7, 1980), writ of certiorari denied by 449 U.S. 848, 101 S. Ct. 135, 66 L. Ed. 2d 58, 1980 U.S. LEXIS 2945, 49 U.S.L.W. 3247 (1980).

•• Corrections, Modifications & Reductions. — Sentencing court must consider on the record factors set forth in the sentencing guidelines, but the court has complete discretion to reject the guidelines and impose any sentence, which is not constitutionally excessive and within the statutory sentencing range for the crime committed. State v. Fountain, 647 So. 2d 1254, 1994 La. App. LEXIS 3267 (Dec. 15, 1994), writ of certiorari denied by La. 95-0140, 656 So. 2d 1010, 1995 La. LEXIS 1670 (La. June 23, 1995).

••• General Overview. — Where a trial court does not impose a mandatory minimum sentence without the benefits of parole, probation, or suspension of sentence, the sentence should not be amended but should be recognized and the 180-day time period in La. Rev. Stat. Ann. § 15:301.1(D) does not apply to La. Rev. Stat. Ann. § 15:301.1(A) or (B) where the errors were not raised by the sentencing court or the state in the trial court or on appeal; where there is any discretion in a sentence that is illegally lenient, the sentence should be remanded to the trial court for resentencing or for the trial court to comply with the requirements of La. Code Crim. Proc. Ann. art. 894.1, by stating sufficient reasons for imposing a sentence below the mandatory minimum sentence. State v. Davis, 834 So. 2d 1170, 2002 La. App. LEXIS 3910 (Dec. 11, 2002).

Defendant’s sentence, following a guilty plea to manslaughter, was reduced from 30 years to 15 years at hard labor without benefit of probation, parole, or suspension of sentence because defendant was a first-time offender, he shot the victim a single time, he expressed remorse, and he said that he only meant to wound the victim; further, psychiatric tests showed that defendant had characteristics of paranoia, delusional disorder, and schizophrenia. State v. McBride, 776 So. 2d 546, 2000 La. App. LEXIS 2970 (Nov. 29, 2000), vacated by La. 01-0588, 2002 La. LEXIS 153 (La. Feb. 8, 2002).

Since defendant pled guilty, his statement that he was not pleading guilty as the shooter would not have any effect on the sentencing range because, under the law of principals, it makes no difference whether he actually pulled the trigger; the appropriate inquiry following defendant’s plea was whether or not a factual basis existed to support a finding that defendant had the specific intent that the victim be killed, and where the record clearly shows defendant planned the robbery and was carrying a semi-automatic pistol which he owned, there was an adequate factual basis for the sentence imposed, and remand is unnecessary even where there has not been full compliance. State v. Wills, 740 So. 2d 741, 1999 La. App. LEXIS 1901 (June 16, 1999).

Drug-addicted defendant had four nonviolent felonies, dealt small amounts of drugs to support his habit, had support of his father, and at age 24 was young enough to be rehabilitated, his mandatory life sentence, pursuant to La. Rev. Stat. Ann. § 15:529.1(A)(1)(c)(ii), was vacated as it was determined to be constitutionally excessive, La. Const. art. I, § 20 even though La. Code Crim. Proc. Ann. art. 894.1 was compiled with. State v. Burns, 723 So. 2d 1013, 1998 La. App. LEXIS 3331 (Nov. 10, 1998), writ denied by La. 98-3054, 741 So. 2d 1282, 1999 La. LEXIS 907 (La. Apr. 1, 1999).

In a manslaughter action, the trial court adequately considered all of the mitigating factors and did not abuse its discretion when it decided not to suspend defendant’s entire sentence. State v. Wilson, 613 So. 2d 234, 1992 La. App. LEXIS 4257 (Dec. 23, 1992), writ of certiorari denied by La. 93-0533, 635 So. 2d 238, 1994 La. LEXIS 810 (La. Mar. 25, 1994).

Under La. Code Crim. Proc. Ann. art. 894.1, the articulation of the factual basis for the sentence is the goal, not rigid or mechanical compliance with its provisions; where the record shows an adequate factual basis for the sentence, remand is unnecessary even though a more detailed articulation of the guidelines could have been made. State v. Moore, 575 So. 2d 928, 1991 La. App. LEXIS 323 (Feb. 27, 1991).

Under La. Code Crim. Proc. Ann. art. 894.1, defendant’s sentence was proper where the court particularized the sentence to her, as a first offender who had a large quantity of cocaine, and was a 58-year-old mother. State v. Walker, 530 So. 2d 1200, 1988 La. App. LEXIS 1405 (June 1, 1988), writ of certiorari denied by 532 So. 2d 763, 1988 La. LEXIS 2687 (La. 1988).

Resentencing court properly focused on the gravity of defendant’s offense and on the absence of any mitigating factors relating to his culpability for the offense, rather than on evidence of his good behavior since conviction and incarceration. State v. Guzman, 520 So. 2d 1099, 1987 La. App. LEXIS 11004 (Dec. 9, 1987), writ of certiorari denied by 521 So. 2d 1183, 1988 La. LEXIS 416 (La. 1988).

Although the sentencing transcript did not indicate whether the trial judge considered any of the statutory factors set forth in La. Code Crim. Proc. Ann. art. 894.1, a remand for resentencing was unnecessary because it was clear from the record that defendant’s suspended sentence with probation was proper. State v. Broadhurst, 517 So. 2d 382, 1987 La. App. LEXIS 11040 (Dec. 8, 1987).


Sentences imposed upon defendant for manslaughter and attempted second-degree murder were affirmed, where the sentences were not apparently severe for the purposes of La. Code Crim. Proc. Ann. art. 894.1. State v. Pitre, 506 So. 2d 930, 1987 La. App. LEXIS 9322 (Apr. 14, 1987), writ of certiorari denied by 508 So. 2d 87, 1987 La. LEXIS 9540 (La. 1987).

When La. Code Crim. Proc. Ann. art. 894.1 was complied with, a sentence should not be set aside as excessive in the absence of a clear abuse of the wide discretion accorded a trial judge in the imposition of sentences within statutory limits; defendant’s sentence of 20 years imprisonment at hard labor without benefit of parole, probation or suspension of sentence for attempted second degree murder was upheld. State v. Knighton, 449 So. 2d 1171, 1984 La. App. LEXIS 8680 (Apr. 30, 1984).

Sentencing criteria in La. Code Crim. Proc. Ann. art. 894.1 provided the appropriate criteria by which to measure whether a sentence within statutory limits was nevertheless excessive, either by reason of its length or because it specified confinement rather than less onerous sentencing alternatives; the imposition of a sentence to serve 21 years at hard labor, the maximum penalty, following a conviction of manslaughter was upheld where conditions justifying the maximum sentence were met. State v. Mathews, 428 So. 2d 988, 1983 La. App. LEXIS 7834 (Feb. 22, 1983).

••• Clerical Errors. — Defendant, who was convicted of attempted armed robbery, was erroneously sentenced for first-degree robbery, but his 30-year sentence was within the guidelines for attempted armed robbery, and the record adequately articulated the trial judge’s reasoning; the verdict was therefore amended to correctly reflect his conviction for attempted armed robbery and otherwise affirmed. State v. Varnado, 753 So. 2d 850, 1999 La. App. LEXIS 3085 (Sept. 22, 1999), writ denied by La. 1999-3187, 760 So. 2d 341, 2000 La. LEXIS 1221 (La. Apr. 20, 2000).

••• Illegal Sentences. — Where a trial court does not impose a mandatory minimum sentence without the benefits of parole, probation, or suspension of sentence, the sentence should not be amended but should be recognized and the 180-day time period in La. Rev. Stat. Ann. § 15:301.1(D) does not apply to La. Rev. Stat. Ann. § 15:301.1(A) or (B) where the errors were not raised by the sentencing court or the state in the trial court or on appeal; where there is any discretion in a sentence that is illegally lenient, the sentence should be remanded to the trial court for resentencing or for the trial court to comply with the requirements of La. Code Crim. Proc. Ann. art. 894.1, by stating sufficient reasons for imposing a sentence below the mandatory minimum sentence. State v. Davis, 834 So. 2d 1170, 2002 La. App. LEXIS 3910 (Dec. 11, 2002).

Where the prescribed sentence for defendant’s crime of the illegal use of a weapon while committing a crime of violence, without enhancement, was 10 to 20 years and, pursuant to La. Rev. Stat. Ann. § 15:529.1, the sentence range was to be no less than one-half the maximum and no more than twice the maximum for being a second felony offender, defendant’s sentence of 15 years was not excessive because the record amply showed what the trial court took into account when imposing sentence; furthermore, the trial court’s articulated reasons for its sentence were adequate as defendant, who was on parole for manslaughter at the time of the instant crime, acted without justification and created a high risk of substantial injury to several people by spraying bullets in a residential neighborhood. State v. Hill, 796 So. 2d 127, 2001 La. App. LEXIS 2000 (Sept. 26, 2001).

Where the trial court took cognizance of the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1, stated considerations taken into account and the factual basis for the sentence imposed, and the sentence was not grossly out of proportion to the seriousness of the offense under La. Const. art. I, § 20, it was properly affirmed. State v. Delaughter, 703 So. 2d 1364, 1997 La. App. LEXIS 2863 (Dec. 10, 1997), writ denied by La. 98-0018, 805 So. 2d 201, 1998 La. LEXIS 1113 (La. May 1, 1998).

In defendant’s appeal of her sentence upon her plea of guilty to forgery, while other trial courts might have sentenced a young and single pregnant substance abuser to a lesser term of years, the 10-year sentence to hard labor, even though the maximum for one count of forgery, was not an abuse of the trial court’s discretion in this case nor was it shocking to the court’s sense of justice under La. Code Crim. Proc. Ann. art. 894.1. State v. Gant, 687 So. 2d 660, 1997 La. App. LEXIS 58 (Jan. 22, 1997), writ of certiorari denied by La. 97-0465, 696 So. 2d 1006, 1997 La. LEXIS 2052 (La. June 30, 1997).

•• Costs. — Defendant convicted of unlawful possession of 256.6 grams of cocaine was properly sentenced to 25 years at hard labor, however, the trial court erred by ordering him to pay a $100,000 fine because a previous version of La. Rev. Stat. Ann. § 40:967F(2) had been declared unconstitutional and also erred in increasing defendant’s sentence by an additional 30 days because defendant was indigent and could not afford to pay $80 in court costs. State v. Hernandez, 513 So. 2d 312, 1987 La. App. LEXIS 10034 (Sept. 4, 1987), writ of certiorari denied by 516 So. 2d 130, 1987 La. LEXIS 10883 (La. 1987).

•• Credits. — Trial court’s failure to advise a defendant whether his sentence was subject to diminution for good behavior did not require the reversal of his sentence; under La. Code Crim. Proc. Ann. art. 894.1(F) the proper remedy was for the appellate court to instruct the trial court to inform the defendant of the provisions of La. Code Crim. Proc. Ann. art. 894.1(D), by sending written notice to the defendant within 10 days of the rendition of the appellate opinion and to file written proof that the defendant received the notice in the record of the proceedings. State v. Woolridge, 670 So. 2d 1332, 1996 La. App. LEXIS 641 (Feb. 27, 1996), writ denied by La. 96-3043, 701 So. 2d 192, 1997 La. LEXIS 2966 (La. Oct. 3, 1997).

•• Cruel & Unusual Punishment. — Where defendant was convicted of sexual battery on a child, although defendant was given the maximum sentence of 10 years, which was harsh, the sentence was not unlawful. State v. Tillman, 874 So. 2d 363, 2004 La. App. LEXIS 1171 (May 12, 2004), writ denied by La. 2004-1477, 885 So. 2d 1120, 2004 La. LEXIS 3345 (La. Nov. 8, 2004).

Where defendant pled guilty to possession of cocaine and was sentenced to the maximum prison sentence of five years, that sentence was not excessive; the trial court reviewed a PSI report and considered the facts of the case, defendant was a second felony offender and he had a history of violent behavior and the court determined that a lesser sentence would deprecate the seriousness of the offense and that there was a likelihood of continued criminal conduct if defendant were granted probation. State v. Jenkins, 874 So. 2d 368, 2004 La. App. LEXIS 1172 (May 12, 2004).

When consecutive sentences are imposed for crimes arising out of the same act, the trial court must articulate particular justification for such a sentence beyond a mere articulation of the standard sentencing guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1; consecutive sentences for crimes arising out of the same act are not per se excessive if other appropriate factors are considered. State v. Walton, 872 So. 2d 1221, 2004 La. App. LEXIS 1106 (Apr. 14, 2004).

Sentences imposed for armed robbery and theft were not unconstitutionally excessive because a trial court considered the criteria required under La. Code Crim. Proc. Ann. art. 894.1, and the sentences imposed were within the applicable ranges; although the trial court erred by failing to reference La. Code Crim. Proc. Ann. art. 883 when imposing consecutive sentences, the error was harmless because the record supported the trial court’s decision based on the fact that defendant used cruelty against an elderly victim and a co-conspirator, defendant directed the use of a weapon during the crime, defendant was a fourth felony offender, defendant had been previously convicted of armed robbery, and defendant was the mastermind of the crime. State v. Asad, 870 So. 2d 455, 2004 La. App. LEXIS 821 (Apr. 7, 2004).

There was no manifest abuse of discretion on behalf of the trial court in sentencing defendant to concurrent sentences of 30 and 10 years for possession of more than 200 grams but less than 400 grams of cocaine in violation of La. Rev. Stat. Ann. § 40:967 and guilty of receiving or acquiring proceeds derived from illegal drug transactions in violation of La. Rev. Stat. Ann. § 40:1049 because (1) the trial judge had considered the guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 and found that defendant was a flight risk and he had an extensive criminal history; and (2) defendant’s sentences were within their statutory range; thus, pursuant to La. Const. art. I, § 20, defendant’s sentences were not excessive. State v. August, 870 So. 2d 553, 2004 La. App. LEXIS 864 (Apr. 7, 2004).

In a manslaughter case, in which defendant was adjudicated as a second felony offender, the trial court adequately considered the criteria of La. Code Crim. Proc. Ann. art. 894.1, in imposing sentence of 40 years’ imprisonment at hard labor, which was not an excessive sentence within the meaning of La. Const. art. I, § 20. State v. Loston, 874 So. 2d 197, 2004 La. App. LEXIS 354 (Feb. 23, 2004), writ denied by La. 2004-0792, 882 So. 2d 1167, 2004 La. LEXIS 2866 (La. Sept. 24, 2004).

Defendant’s conviction of the molestation of a juvenile was proper and his sentence was not excessive; the judge considered the pre-sentence investigation report (PSI), the supplement to the PSI, the testimony of the victim’s mother, and defendant’s statements and the judge also considered several factors set forth in La. Code Crim. Proc. Ann. art. 894.1 before sentencing. State v. Bey, 857 So. 2d 1268, 2003 La. App. LEXIS 2836 (Oct. 15, 2003).

When defendant’s burglary and kidnapping of an elderly victim and the imposition of the maximum sentences for both crimes were viewed in light of the harm done to society by violent crimes against the elderly, defendant’s sentences did not shock the appellate court’s sense of justice. State v. Brock, 855 So. 2d 939, 2003 La. App. LEXIS 2547 (Sept. 26, 2003), writ denied by La. 2004-1036, 897 So. 2d 590, 2005 La. LEXIS 956 (La. Apr. 1, 2005), writ denied by 967 So. 2d 494, 2007 La. LEXIS 2526 (La. 2007).

Where defendant argued that his mandatory life sentence under La. Rev. Stat. Ann. § 15:529.1 was constitutionally excessive, and that the trial court failed to comply with the provisions of La. Code Crim. Proc. Ann. art. 894.1 in imposing sentence, the trial judge was correct in stating that the Habitual Offender Law gave the sentencing court no discretion in cases where a life sentence was mandatory, and defendant did not show the special circumstances necessary to rebut the presumption of constitutionality of his life sentence. State v. Fisher, 852 So. 2d 1075, 2003 La. App. LEXIS 2218 (July 29, 2003), writ denied by La. 2003-2545, 872 So. 2d 510, 2004 La. LEXIS 1741 (La. May 14, 2004).

Where defendant actually committed armed robbery, in violation of La. Rev. Stat. Ann. § 14:64, and was a fourth offender, but the state agreed to accept his guilty plea to aggravated burglary, a violation of La. Rev. Stat. Ann. § 14:60, the sentence imposed of 12 years at hard labor was not unconstitutionally excessive, but was in fact lenient because it was only 40 percent of what the trial court could have been imposed. State v. Odell, 850 So. 2d 749, 2003 La. App. LEXIS 1677 (June 5, 2003).

Defendant was convicted of simple kidnapping, not aggravated kidnapping as charged where the trial court adequately complied with sentencing guidelines, and the imposition of a three-year sentence was not excessive. State v. Ballard, 848 So. 2d 722, 2003 La. App. LEXIS 1705 (May 28, 2003).

Where defendant argued that his sentences were excessive as a result of the cumulation of all the charges for trial and that the trial judge erred ordering that he be sentenced to consecutive sentences, considering the findings and recommendations contained in the presentence investigation report, the evidence of defendant’s guilt for the crimes under appellate review, and his status as a sixth felony offender under La. Rev. Stat. Ann. art. 15:529.1(A)(c)(ii), the trial court did not abuse its discretion in either the length of, or manner in which, the sentences are to be served. State v. Simmons, 848 So. 2d 58, 2003 La. App. LEXIS 2190 (May 14, 2003), writ denied by La. 2003-1718, 872 So. 2d 508, 2004 La. LEXIS 1734 (La. May 14, 2004).

Where the trial judge observed that defendant had only recently been released from juvenile detention for a similar crime, the trial judge did not abuse his discretion in imposing a five-year sentence for defendant’s conviction of theft of property valued over $500; the sentence was well within the statutorily permitted range for the crime committed and defendant made no attempt to bring to the court’s attention any factors in mitigation. State v. Brown, 849 So. 2d 566, 2003 La. App. LEXIS 1348 (May 9, 2003).

Defendant’s eight-year sentence at hard labor for possession of marijuana with intent to distribute reflected less than 30 percent of defendant’s exposure, defendant had a previous conviction to a charge of accessory after the fact to armed robbery, three previous charges of battery of a police officer, and was on parole at the time of arrest on the marijuana offense; the trial court gave a sufficient factual basis for the sentence, and the sentence was not excessive. State v. Sanders, 842 So. 2d 1260, 2003 La. App. LEXIS 1075 (Apr. 11, 2003), writ denied by La. 2003-1695, 872 So. 2d 516, 2004 La. LEXIS 1731 (La. May 14, 2004).

Defendant’s sentences, that were ordered to be served consecutively, were not excessive as the trial court considered the aggravating circumstances and did not find any mitigating circumstances in making its decision. State v. Tarver, 2003 La. App. LEXIS 739 (Mar. 26, 2003).

Where defendant was sentenced to one year consecutive terms after his conviction for several counts of felony theft, the sentence imposed was not unconstitutionally excessive where the evidence showed that the trial judge considered defendant’s age, lack of criminal record, and the severe hardship imposed upon the victims; moreover, the sentence imposed was within applicable range for a theft conviction. State v. Woodward, 844 So. 2d 236, 2003 La. App. LEXIS 709 (Mar. 25, 2003).

In defendant’s sexual assault case, a court did not err in sentencing defendant to the maximum sentences where the rape had a severe impact on the victim, defendant had several prior convictions, and defendant’s probation had previously been revoked. State v. Smith, 842 So. 2d 1153, 2003 La. App. LEXIS 688 (Mar. 12, 2003), writ denied by La. 2003-1048, 855 So. 2d 759, 2003 La. LEXIS 3036 (La. Oct. 17, 2003).

Defendant’s 30-year sentence on resentencing after being found guilty of theft and being adjudicated as a third felony offender was proper where the sentence was not unconstitutionally excessive, and was tailored to his culpability, the gravity of the offense, and the circumstances of the case; the prior sentence of life imprisonment was disproportionate to the harm done and shocked one’s sense of justice. State v. Hayes, 845 So. 2d 542, 2003 La. App. LEXIS 510 (Mar. 5, 2003), writ denied by La. 2004-0047, 888 So. 2d 860, 2004 La. LEXIS 3832 (La. Dec. 17, 2004).

Defendant’s habitual offender sentence of 30 years at hard labor after considering all of the guidelines of La. Code Crim. Proc. Ann. art. 894.1, including all of defendant’s past, for his conviction for the possession of cocaine with the intent to distribute, was not excessive; defendant’s previous arrests were for possession of narcotics, aggravated battery, aggravated criminal damage, aggravated assault, aggravated burglary, and flight from an officer. State v. Marshall, 841 So. 2d 881, 2003 La. App. LEXIS 461 (Feb. 25, 2003), writ denied by La. 2003-0909, 854 So. 2d 345, 2003 La. LEXIS 2663 (La. Sept. 26, 2003).

Where the sentences imposed for attempted second degree murder, attempted aggravated rape for a habitual offender, and second degree kidnapping were within the permitted sentencing ranges, they were not unconstitutionally excessive in a case where defendant assaulted, threatened, attempted to rape, and kidnapped a family member. State v. Graham, 845 So. 2d 416, 2003 La. App. LEXIS 352 (Feb. 14, 2003), writ of certiorari denied by La. 2003-1716, 861 So. 2d 557, 2003 La. LEXIS 3720 (La. Dec. 19, 2003).

Where record showed that defendant failed to file a motion to reconsider sentence in accordance with La. Code Crim. Proc. Ann. art. 881.1, defendant was precluded from complaining on appeal of inadequate compliance with La. Code Crim. Proc. Ann. art. 894.1 and was limited to review of the bare claim that the sentence was constitutionally excessive. State v. Thornton, 836 So. 2d 1235, 2003 La. App. LEXIS 126 (Jan. 29, 2003), writ of certiorari denied by La. 2003-0861, 857 So. 2d 474, 2003 La. LEXIS 3181 (La. Oct. 31, 2003).

Imposing the maximum sentence of 20 years for a 20-year-old defendant’s attempted forcible rape - his first felony - was not excessive, in light of his total lack of remorse, and the fact that the rape caused the 17-year-old victim to suffer from post-traumatic stress disorder, depression, and suicidal ideations. State v. Robinson, 833 So. 2d 1207, 2002 La. App. LEXIS 3796 (Dec. 11, 2002).

Defendant’s argument that his sentence of four years at hard labor, the maximum sentence, for theft of a nail gun was excessiveness lacked merit when he had a lengthy history of theft-related convictions, and easily was within the class of offenders for whom the maximum sentence was appropriate. State v. James, 833 So. 2d 1162, 2002 La. App. LEXIS 3810 (Dec. 11, 2002).

In light of defendant’s record, the 20 other armed robberies he confessed to, and his use of a shotgun to threaten his robbery victims, the appellate court rejected his claim that a 198-year sentence - the maximum permissible to a second-felony habitual offender convicted of armed robbery - was constitutionally excessive. State v. Doleman, 835 So. 2d 850, 2002 La. App. LEXIS 3844 (Dec. 4, 2002), writ denied by La. 2002-3101, 853 So. 2d 633, 2003 La. LEXIS 2523 (La. Sept. 19, 2003).

Twenty-five-year sentence after a manslaughter conviction was not excessive because it was within the applicable sentencing range for manslaughter, a 20-year sentence was required because of defendant’s use of a firearm, and the sentence was not excessive in light of those imposed by other courts under similar circumstances. State v. Jefferson, 834 So. 2d 572, 2002 La. App. LEXIS 3843 (Dec. 4, 2002).

Where defendant faced a sentence exposure of 10 to 99 years for armed robbery, his sentence of 18 years was not excessive. State v. Floyd, 830 So. 2d 384, 2002 La. App. LEXIS 3195 (Oct. 23, 2002), writ denied by La. 2002-2769, 840 So. 2d 1212, 2003 La. LEXIS 984 (La. Apr. 4, 2003).

Victim’s eight-year old son witnessed defendant father’s brutal attack on the victim, the victim’s mother saw the victim suffer at the hands of defendant, and defendant’s crime was a crime of violence; thus, the facts adequately supported the sentences imposed for unauthorized entry of an inhabited dwelling and aggravated battery and the sentences were not excessive. State v. Coleman, 828 So. 2d 1130, 2002 La. App. LEXIS 3062 (Oct. 2, 2002), writ denied by La. 2003-2533, 882 So. 2d 1153, 2004 La. LEXIS 2831 (La. Sept. 24, 2004).

Consecutive 42-year sentences imposed upon defendant’s pleas of guilty to two counts of forcible rape in a plea bargain involving reduction of the charges from aggravated rape and dismissal of additional charges was not only not excessive but was “clearly deserved” in light of 31 year-old defendant’s extensive criminal record, the aggravated nature of the two rapes, and the fact that defendant had already gained a significant benefit through the plea agreement; the appellate court expressed the opinion that justice would be served if defendant spent the rest of his life in prison. State v. Gray, 828 So. 2d 176, 2002 La. App. LEXIS 2731 (Sept. 18, 2002).

Concurrent sentences of two years and six months at hard labor for second degree battery and two counts of theft in excess of $500 were not excessive despite the fact that defendant was a first felony offender considering that defendant had a history of increasingly violent criminal behavior and had already received a significant benefit from a plea agreement which reduced the charges to which defendant pleaded guilty and dismissed others; trial court’s statements at sentencing were sufficient to show court considered the factors required under La. Code Crim. Proc. Ann. art. 894.1 in determining the appropriate sentence and rigid or mechanical compliance with the article was not required. State v. Wagley, 828 So. 2d 116, 2002 La. App. LEXIS 2760 (Sept. 18, 2002).

Considering the brutal and cold-blooded circumstances of the crime, and defendant’s background and extensive criminal history, defendant’s 60-year sentence was neither grossly disproportionate to the severity of the offense, nor did it shock the sense of justice; thus, defendant’s sentence was not unconstitutionally excessive. State v. Batchelor, 2002 La. App. LEXIS 2398 (July 24, 2002), writ denied by La. 2002-2247, 839 So. 2d 32, 2003 La. LEXIS 666 (La. Mar. 14, 2003).

Aggravated burglary sentence of 30 years at hard labor was not excessive where defendant, while under domestic abuse restraining order, broke into his ex-girlfriend’s apartment and stabbed her three times with a butcher knife. State v. Hall, 796 So. 2d 164, 2001 La. App. LEXIS 2013 (Sept. 26, 2001).

Defendant’s sentences with respect to his sexual assault convictions were not constitutionally excessive in violation of La. Code Crim. Proc. Ann. art. 894.1 when the evidence supported the contention that defendant had a pattern of lascivious behavior with children who had been entrusted to his care more than justified sentences that were less than the maximum sentences for the offenses of which defendant was convicted. State v. Jones, 794 So. 2d 107, 2001 La. App. LEXIS 1892 (Aug. 22, 2001), writ denied by La. 2001-2648, 823 So. 2d 938, 2002 La. LEXIS 2502 (La. Aug. 30, 2002).

Although the jurisprudence has generally shifted in favor of allowing a review for constitutional excessiveness even where a defendant has failed to file a motion to reconsider the sentence, a defendant is not entitled to a review of his argument concerning the trial court’s non-compliance with La. Code Crim. Proc. Ann. art. 894.1, which falls under the category of statutory excessiveness. State v. Balser, 792 So. 2d 156, 2001 La. App. LEXIS 1816 (July 30, 2001).

Sentence of 99 years at hard labor without the benefit of parole, probation or suspension of sentence for armed robbery, La. Rev. Stat. Ann. § 14:64B, was upheld on review as not excessive under La. Const. art. I, § 20 where the sentence was within the statutory maximum, the defendant was a fourth felony offender who committed the offense days after release from correctional department authority, and defendant was a principal to the armed robbery in which the victim was killed, even though the defendant claimed he was a lookout; the court found the sentence was not grossly disproportionate so as to shock anyone’s sense of justice under the circumstances and was adequately supported by facts as required by La. Code Crim. Proc. Ann. art. 894.1. State v. Jones, 808 So. 2d 609, 2001 La. App. LEXIS 975 (May 11, 2001), writ denied by La. 2001-1698, 815 So. 2d 93, 2002 La. LEXIS 1445 (La. May 3, 2002).

Defendant who faced a sentencing exposure of 40 years for manslaughter under La. Rev. Stat. Ann. § 14:31(B) but received a 10 years at hard labor sentence did not receive an unconstitutionally excessive sentence where the trial court had taken into account various factors pursuant to La. Code Crim. Proc. Ann. art. 894.1 to include that the defendant was 45 years old, had never been in any kind of trouble before, had graduated from high school, had completed various programs at a vocational/technical school, had served in the United States Navy and that the crime committed was a crime of passion. State v. Brice, 808 So. 2d 615, 2001 La. App. LEXIS 974 (May 11, 2001), writ denied by La. 2001-1610, 813 So. 2d 1099, 2002 La. LEXIS 1882 (La. Apr. 26, 2002).

Suspended sentence of three years at hard labor for a defendant convicted of possession of cocaine was proper because the record showed that the trial court had reviewed the presentence report and was aware of all aggravating and mitigating factors; the sentence was tailored to defendant’s needs and was not excessive. State v. Allen, 794 So. 2d 25, 2001 La. App. LEXIS 1233 (May 9, 2001).

In considering the grief of the victim’s husband and family, the loss to them of the victim’s services, and the fact that the victim was six months pregnant, the trial court was within its discretion under La. Code Crim. Proc. Ann. art. 894.1 in sentencing defendant to 40 years in prison for manslaughter even though he was a somewhat youthful first offender. State v. Points, 787 So. 2d 396, 2001 La. App. LEXIS 1215 (Apr. 11, 2001), writ denied by La. 2001-1410, 812 So. 2d 665, 2002 La. LEXIS 1273 (La. Apr. 12, 2002).

First degree robbery defendant with two prior felony convictions who received a 35-year sentence did not receive constitutionally ineffective counsel where the trial judge did articulate reasons to support the sentence such as the defendant’s background, the defendant having at least two prior felonies and the defendant posing a danger to society. State v. Pendleton, 783 So. 2d 459, 2001 La. App. LEXIS 548 (Mar. 14, 2001), writ denied by La. 2001-1242, 807 So. 2d 243, 2002 La. LEXIS 300 (La. Jan. 25, 2002).

A trial court did not abuse its discretion by imposing a 30-year sentence on defendant for attempted aggravated rape, because it took cognizance of the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1 in imposing the punishment, because defendant had a possible jail exposure of 50 years, and because the sentence imposed did not shock the sense of justice as contemplated by La. Const. art. I, § 20. State v. Manasco, 782 So. 2d 111, 2001 La. App. LEXIS 361 (Feb. 28, 2001), writ denied by La. 2001-0890, 811 So. 2d 895, 2002 La. LEXIS 909 (La. Mar. 15, 2002).

Sentence of life imprisonment after defendant was convicted of second degree murder was not excessive punishment where the record showed that the sentencing court took cognizance of the statutory criteria, even though the court did not specifically articulate reasons for imposing the sentence. State v. Lowery, 781 So. 2d 713, 2001 La. App. LEXIS 337 (Feb. 28, 2001), writ denied by La. App. 2000-2097, 812 So. 2d 160, 2002 La. App. LEXIS 654 (La.App. 4 Cir. Feb. 13, 2002).

Defendant’s 30-year sentence for manslaughter was not excessive where the facts adduced at trial showed defendant sprayed the neighborhood with bullets without cause, involved multiple victims for which no separate sentence was imposed, was the aggressor by returning to the convenience store to continue a racial fight, and established no justification for the shooting. State v. Meshell, 780 So. 2d 546, 2001 La. App. LEXIS 130 (Feb. 7, 2001).

Defendant’s 20-year sentence following his conviction for armed robbery, a violation of La. Rev. Stat. Ann. § 14:64, was not excessive because defendant was 21-years old, had not completed high school, and had a pre-sentencing report that reflected a prior record as a juvenile, at least six prior arrests, and prior two convictions; although defendant did not hold the gun or talk to the victim, he directly aided in the commission of the offense by taking the car keys and driving away with the car. State v. Jones, 779 So. 2d 109, 2001 La. App. LEXIS 218 (Jan. 24, 2001).

Defendant’s contention that his sentence was unconstitutionally excessive because the trial court failed to comply with La. Code Crim. Proc. Ann. art. 894.1, specifically that it failed to consider mitigating factors, was without merit because the trial court carefully considered a presentence investigation report that recommended consecutive sentences due to the heinous nature of the crimes, and did not mention that any mitigating factors should result in a lesser sentence. State v. Carter, 779 So. 2d 125, 2001 La. App. LEXIS 223 (Jan. 24, 2001), writ denied by La. 2001-0903, 808 So. 2d 333, 2002 La. LEXIS 412 (La. Feb. 1, 2002).

In defendant’s trial for manslaughter, the trial court properly considered the criteria under the criminal code in sentencing defendant and under the circumstances of the case, were the victim was shot while defendant was engaged in an armed robbery, the sentence was not harsh or excessive. State v. Hopkins, 774 So. 2d 1178, 2000 La. App. LEXIS 3410 (Dec. 20, 2000).

Test imposed by a reviewing court in determining the excessiveness of a sentence is two-pronged; first, the record must show that the trial court took cognizance of the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1, and second, there must be an inquiry into the circumstances of the case and defendant’s background to determine whether the sentence imposed was too severe. State v. Musgrove, 774 So. 2d 1155, 2000 La. App. LEXIS 3330 (Dec. 15, 2000), writ denied by La. 2001-0356, 798 So. 2d 112, 2001 La. LEXIS 2582 (La. Sept. 28, 2001).

Minimum sentences imposed on multiple offenders by the Habitual Offender Law are presumed to be constitutional, and a court may only depart from the minimum sentence if it finds that there is clear and convincing evidence that rebuts the presumption; thus, where defendant produced no evidence that the sentence was unconstitutionally excessive, he was not prejudiced by counsel’s failure to file a motion to reconsider the sentence. State v. Crowell, 773 So. 2d 871, 2000 La. App. LEXIS 2940 (Nov. 21, 2000), writ denied by La. 2001-0045, 802 So. 2d 622, 2001 La. LEXIS 3169 (La. Nov. 16, 2001), writ denied by La. 2001-0907, 826 So. 2d 1112, 2002 La. LEXIS 2901 (La. Oct. 4, 2002).

In light of defendant’s four felony convictions, the trial court did not impose an unconstitutionally excessive sentence. Defendant was sentenced as a second felony offender, for possession of a firearm by a convicted felon and for possession of heroin. State v. Toney, 796 So. 2d 1, 2000 La. App. LEXIS 2805 (Nov. 8, 2000), writ denied by La. 2000-3474, 802 So. 2d 619, 2001 La. LEXIS 3206 (La. Nov. 16, 2001).

Trial court did not err in imposing a 30-year sentence on defendant for manslaughter when defendant’s victim was shot numerous times in the back with an assault rifle and witnesses testified that the victim did not have a gun; the sentence was 10 years below the maximum allowable sentence, and the trial court stated that it was presented with no compelling evidence to indicate that the sentence originally imposed was too severe. State v. Pleasant, 772 So. 2d 910, 2000 La. App. LEXIS 2803 (Nov. 8, 2000), writ denied by La. 2000-3349, 799 So. 2d 1159, 2001 La. LEXIS 3932 (La. Oct. 26, 2001).

Where the trial court ordered and reviewed a pre-sentence investigation before sentencing a defendant convicted of second-degree murder to 20 years at hard labor, and gave reasons for the sentence that it imposed, the trial court adequately considered the criteria of La. Code Crim. Proc. Ann. art. 894.1(A)(3), (B)(21), and (B)(28), the sentence was not grossly disproportionate to the severity of the offense, and was not excessive in violation of La. Const. art. I, § 20. State v. Hurst, 797 So. 2d 75, 2000 La. App. LEXIS 2563 (Oct. 3, 2000), writ of certiorari denied by La. 2000-3053, 798 So. 2d 962, 2001 La. LEXIS 2930 (La. Oct. 5, 2001).

Where the trial judge who sentenced defendant to four years at hard labor upon his conviction of possession of cocaine considered a PSI report, noted that the defendant had a lengthy criminal record of misdemeanor convictions dating back several years and had several outstanding bench warrants for failure to appear, and considered that defendant needed correctional treatment, that there was no excuse or justification, that defendant’s criminal conduct was likely to recur, and there was no showing that imprisonment would entail an excessive hardship on defendant, the trial court cognizance of the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1 and the sentence was no constitutionally excessive. State v. Watkins, 768 So. 2d 665, 2000 La. App. LEXIS 2183 (Sept. 27, 2000).

Where the trial court considered the sentencing factors under La. Code Crim. Proc. Ann. art. 894.1 and the evidence would have supported a conviction for second degree murder, the trial court’s sentence of defendant to 25 years for manslaughter was not excessive under La. Const. art. I, § 20, the maximum being 40 years under La. Rev. Stat. Ann. § 14:31. State v. George, 768 So. 2d 748, 2000 La. App. LEXIS 2196 (Sept. 27, 2000), writ denied by La. 2000-2806, 796 So. 2d 674, 2001 La. LEXIS 2813 (La. Sept. 14, 2001).

Defendant’s criminal history clearly supported the imposition of a mandatory life sentence for a third felony offender; further, defendant attacked the victim with a knife, and when the victim reported the robbery and identified defendant as the perpetrator, defendant threatened the victim’s life in front of the arresting police officer. State v. Dunn, 769 So. 2d 673, 2000 La. App. LEXIS 2492 (Sept. 13, 2000), writ denied by La. 2000-3005, 799 So. 2d 1149, 2001 La. LEXIS 3907 (La. Oct. 26, 2001), writ denied by La. 2000-3035, 799 So. 2d 1149, 2001 La. LEXIS 3909 (La. Oct. 26, 2001).

Defendant’s conviction for simple burglary and his life in prison sentence as a habitual offender were upheld. Considering the statutory factors in La. Code Crim. Proc. Ann. art. 894.1, coupled with a violent predicate offense, and the presumption of constitutionality of the mandatory sentencing provision, the trial judge did not err in failing to state for the record considerations taken into account, his factual basis for imposing sentence, or in refusing to deviate from the statutorily mandated sentence. State v. Breaux, 767 So. 2d 904, 2000 La. App. LEXIS 2121 (Aug. 29, 2000), writ denied by La. 2000-2874, 794 So. 2d 808, 2001 La. LEXIS 2246 (La. June 29, 2001).

In Louisiana, a reviewing court generally must determine whether the trial judge adequately complied with the guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 and whether the sentence is warranted in light of the particular circumstances of the case. If adequate compliance with art. 894.1 is found, the reviewing court must determine whether the sentence imposed is too severe in light of the particular defendant and the circumstances of the case. State v. Walker, 764 So. 2d 1130, 2000 La. App. LEXIS 1452 (May 17, 2000).

Where defendant was convicted of cocaine possession and was a third offender, his sentence of five years, which was half the statutory maximum under La. Rev. Stat. Ann. § 15:529.1(A)(1)(b)(i), was not excessive, although the trial court did not articulate its reasons for the sentence in accordance with La. Code Crim. Proc. Ann. art. 894.1. State v. Walker, 764 So. 2d 1130, 2000 La. App. LEXIS 1452 (May 17, 2000).

Sentence imposed on a defendant convicted of two counts of armed robbery was not unconstitutionally excessive under La. Const. art. I, § 20, where the trial judge adequately complied with the sentencing guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 and where the defendant provided, either at the time of sentencing or on appeal, no special circumstances or reasons why the trial court should have deviated from the minimum sentence set forth by the legislature. State v. Lee, 764 So. 2d 1122, 2000 La. App. LEXIS 1453 (May 17, 2000).

Sentence within the statutory limit is constitutionally excessive if it is grossly out of proportion to the severity of the crime or is nothing more than the purposeless imposition of pain and suffering; generally, a reviewing court must determine whether the trial judge adequately complied with the sentencing guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 and whether the sentence is warranted in light of the particular circumstances of the case; if so, the reviewing court must determine whether the sentence imposed is too severe in light of the particular defendant and the circumstances of his case. State v. Gillet, 763 So. 2d 725, 2000 La. App. LEXIS 1421 (May 10, 2000).

Trial court’s failure to comply with La. Code Crim. Proc. Ann. art. 894.1 does not automatically render the sentence invalid if the record clearly illuminates the sentencing choice and reflects that the sentence is not excessive.; the articulation of the factual basis for a sentence is the goal of art. 894.1, not rigid or mechanical compliance with its provisions. State v. Gillet, 763 So. 2d 725, 2000 La. App. LEXIS 1421 (May 10, 2000).

Generally, a reviewing court must determine whether the trial judge adequately complied with the sentencing guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 and whether the sentence is warranted in light of the particular circumstances of the case; if adequate compliance with La. Code Crim. Proc. Ann. art. 894.1 is found, the reviewing court must determine whether the sentence imposed is too severe in light of the particular defendant and circumstances. State v. Ballett, 756 So. 2d 587, 2000 La. App. LEXIS 688 (Mar. 15, 2000), writ denied by La. 2000-1490, 785 So. 2d 31, 2001 La. LEXIS 566 (La. Feb. 9, 2001).

Where the record indicated that defendant, who was convicted of distribution of cocaine, may have been heavily involved in the drug trade and defendant obtained substantial benefit from his plea bargain, including a sentence reduction exposure from 120 to 15 years, the sentence was not excessive. State v. Andrews, 755 So. 2d 361, 2000 La. App. LEXIS 297 (Mar. 1, 2000).

Where defendant obtained substantial benefit from his plea bargain, which reduced his sentencing exposure from 50 years without the benefit of parole to 10 years with the benefit of parole, the sentences were not constitutionally excessive and complied with the provision of La. C.Cr.P. art. 894.1. State v. Rusley, 754 So. 2d 399, 2000 La. App. LEXIS 302 (Mar. 1, 2000).

Pursuant to La. Code Crim. Proc. Ann. art. 894.1, the sentences imposed were not excessive considering the deliberate steps and preparation required for defendant to have committed the crimes, their serious and tragic nature, and the devastating losses to the victims and their families; defendant and his crimes were found to be the worst kind in that class of offender and offense. State v. Holmes, 754 So. 2d 1132, 2000 La. App. LEXIS 340 (Feb. 18, 2000), writ denied by La. 2000-1020, 788 So. 2d 440, 2001 La. LEXIS 1070 (La. Mar. 30, 2001).

Appellant’s exposing of himself in a motor vehicle constituted a public place and thus was sufficient evidence to support his conviction under La. Rev. Stat. Ann. § 14:106; appellant’s sentence on one count as a habitual offender, under La. Code Crim. Proc. Ann. art. 894.1, for six years without benefit of probation or suspension of sentence, and three years on counts two and three, respectively, with all three sentences to run consecutively, was not excessive, pursuant to La. Const. art. I, § 20. State v. Rodriguez, 753 So. 2d 339, 2000 La. App. LEXIS 238 (Feb. 16, 2000), writ denied by La. 2001-1788, 812 So. 2d 648, 2002 La. LEXIS 1025 (La. Mar. 28, 2002).

Where defendant’s 25-year sentence for armed robbery was barely more than one-quarter of the statutory maximum, and he placed a victim in fear for her life at knife point, the sentence was not purposeless, nor needless, or shocking to the court’s sense of justice. State v. Barber, 749 So. 2d 917, 1999 La. App. LEXIS 3710 (Dec. 30, 1999), writ denied by La. 2000-0519, 775 So. 2d 441, 2000 La. LEXIS 3321 (La. Nov. 27, 2000).

Possession of drug paraphernalia and participation in an apparent drug transaction were both sufficient grounds supporting a conviction for attempted possession of cocaine, a violation of La. Rev. Stat. Ann. §§ 14:27 and 40:967, and, given that the trial judge complied with the sentencing guidelines in La. Code. Crim. Proc. Ann. art. 894.1 and considered all relevant aggravating and mitigating factors, a sentence of 30 months at hard labor, suspended, and five years active probation was not too severe in light of the particular defendant and the circumstances of the case. State v. Recasner, 750 So. 2d 336, 1999 La. App. LEXIS 3664 (Dec. 22, 1999).

Imposition of the maximum sentence of 15 years at hard labor without the benefit of probation, parole, or suspension of sentence for defendant’s conviction for vehicular homicide was not constitutionally excessive or an abuse of the trial court’s discretion; defendant had previously been convicted of driving while intoxicated, a victim was killed and other victims were endangered, defendant had the benefit of a plea bargain under which a charge was dropped, and immediately prior to the accident defendant had fled the scene of another accident. State v. Blackmon, 748 So. 2d 50, 1999 La. App. LEXIS 2997 (Nov. 3, 1999), writ denied by La. 1999-3328, 760 So. 2d 1174, 2000 La. LEXIS 2327 (La. Apr. 28, 2000).

Defendant’s sentence of 15 years at hard labor for his conviction for possession of a controlled substance with intent to distribute was not constitutionally excessive or an abuse of the trial court’s discretion; the trial court found that there was an undue risk that defendant would commit another crime if released, that defendant was in need of treatment, that a lesser sentence would deprecate the seriousness of the crime, and that defendant had a prior criminal history. State v. Thomas, 745 So. 2d 776, 1999 La. App. LEXIS 2954 (Oct. 27, 1999), writ denied by La. 2000-1008, 775 So. 2d 445, 2000 La. LEXIS 3338 (La. Nov. 27, 2000), writ denied by La. 2000-0242, 775 So. 2d 1076, 2000 La. LEXIS 3416 (La. Dec. 8, 2000).

Defendant was properly sentenced to 25 years at hard labor without benefit of parole upon his plea of guilty of first-degree attempted murder where the trial court and the parties agreed to the sentence ceiling and the sentence was imposed within the limits of that agreement; the trial court was not required under La. Code Crim. Proc. Ann. art. 894.1 to articulate reasons for the sentence because the sentence cap was within the agreed-upon range. State v. McLaurin, 743 So. 2d 928, 1999 La. App. LEXIS 2949 (Oct. 27, 1999).

Defendant’s sentence of 40 years at hard labor for his conviction for manslaughter was not excessive or disproportionate; the trial court adequately complied with La. Code Crim. Proc. Ann. art. 894.1 and articulated the reasons taken into consideration for imposing the sentence, including defendant’s propensity for violence and his lack of remorse over the killing of his own cousin. State v. Poland, 750 So. 2d 1014, 1999 La. App. LEXIS 2971 (Oct. 27, 1999).

Defendant’s sentence of 25 years at hard labor without benefit of parole, probation, or suspension of sentence for his conviction for attempted aggravated rape was not excessive; the sentence was half of the possible maximum sentence, and the degree of force used and the harm to the victim supported the sentence imposed. State v. Brown, 742 So. 2d 1051, 1999 La. App. LEXIS 2648 (Sept. 28, 1999), writ denied by La. 1999-3148, 760 So. 2d 340, 2000 La. LEXIS 1218 (La. Apr. 20, 2000), writ denied by La. 2001-0566, 800 So. 2d 377, 2001 La. LEXIS 3940 (La. Oct. 26, 2001).

Sentence of 15 years’ hard labor without benefit of parole, probation, or suspension of sentence for a conviction of armed robbery imposed upon defendant, a 16-year-old first time felony offender, was not constitutionally excessive or a manifest abuse of the trial court’s discretion; the sentence was not grossly disproportionate to the offense and did not impose needless pain and suffering and the trial court had properly taken into account defendant’s mental condition. State v. Bowers, 746 So. 2d 82, 1999 La. App. LEXIS 2654 (Sept. 28, 1999).

Defendant was improperly sentenced, pursuant to a plea agreement, to two and one-half years at hard labor and a fine for the unauthorized use of a movable that was valued in excess of $1,000.00 because the trial court did not supply any reasons for the sentence, as was required by La. Code Crim. Proc. Ann. art. 894.1. Because defendant’s agreement reserved his right to appeal the sentence as excessive, the court remanded the case for re-sentencing to give the trial court the opportunity to either reduce the sentence or to state sufficient reasons to justify it. State v. Shipp, 754 So. 2d 1068, 1999 La. App. LEXIS 2671 (Sept. 24, 1999).

Defendant’s sentences of 15 years at hard labor for aggravated burglary and 20 years at hard labor without benefits for attempted second degree kidnapping were not excessive, particularly as defendant was proved a habitual offender. State v. Greenwell, 746 So. 2d 29, 1999 La. App. LEXIS 2333 (Aug. 18, 1999).

Sentence within the statutory limit is constitutionally excessive if it is “grossly out of proportion to the severity of the crime” or is “nothing more than the purposeless imposition of pain and suffering”; generally, a reviewing court must determine whether the trial judge adequately complied with the sentencing guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1, and whether the sentence is warranted in light of the particular circumstances of the case. State v. Riley, 744 So. 2d 664, 1999 La. App. LEXIS 2271 (Aug. 4, 1999), writ denied by La. 2000-2441, 793 So. 2d 182, 2001 La. LEXIS 1863 (La. June 1, 2001).

If a reviewing court finds that the trial court has complied with La. Code Crim. Proc. Ann. art. 894.1, it must next consider whether a sentence is excessive in light of the particular defendant and the circumstances of his case, keeping in mind that maximum sentences should be reserved for the most egregious violators of the offense so charged. State v. Riley, 744 So. 2d 664, 1999 La. App. LEXIS 2271 (Aug. 4, 1999), writ denied by La. 2000-2441, 793 So. 2d 182, 2001 La. LEXIS 1863 (La. June 1, 2001).

Sentence within the statutory limit is constitutionally excessive if it is “grossly out of proportion to the severity of the crime” or is “nothing more than the purposeless imposition of pain and suffering.” State v. Riley, 744 So. 2d 664, 1999 La. App. LEXIS 2271 (Aug. 4, 1999), writ denied by La. 2000-2441, 793 So. 2d 182, 2001 La. LEXIS 1863 (La. June 1, 2001).

The objective of La. Code Crim. Proc. Ann. art. 894.1 is the articulation of a factual basis for sentence, and not rote recitation of the guidelines; when the record clearly shows an adequate factual basis for sentence, remand is not necessary. State v. Cook, 742 So. 2d 912, 1999 La. App. LEXIS 1871 (June 16, 1999).

Defendant challenged his sentence as constitutionally excessive pursuant to La. Const. art. I, § 20 when he was sentenced to 10 years’ imprisonment following his plea of guilty to the crime of carnal knowledge of a juvenile, a violation of La. Rev. Stat. Ann. § 14:80, but where the record showed more than adequate compliance with La. Code Crim. Proc. Ann. art. 894.1, the trial court reviewed the presentence investigation report for defendant and enunciated several reasons for imposition of the 10-year sentence at hard labor, the trial court noted that although forcible rape had taken place on three occasions, defendant had been allowed to plead guilty to one count of carnal knowledge of a juvenile, the sentence was not an abuse of discretion, was not grossly out of proportion to the seriousness of the crime, and did not shock one’s sense of justice such that it was not constitutionally excessive. State v. Berry, 732 So. 2d 638, 1999 La. App. LEXIS 810 (Mar. 31, 1999).

Although alcohol is not listed as an aggravating factor in La. Code Crim. Proc. Ann. art. 894.1, the trial court may consider “any other relevant aggravating circumstances” in determining whether a sentence is excessive. State v. Erwin, 734 So. 2d 666, 1999 La. App. LEXIS 199 (Feb. 3, 1999).

Where a trial court was cognizant of the criteria for imposing sentence set forth in La. Code Crim. Proc. Ann. art. 894.1 upon defendant, who pleaded guilty to vehicular homicide and related charges, and took overall care in particularizing the sentence, tempering punishment for the devastating losses he caused with the mercy of concurrent sentences, the sentence was not excessive under La. Const. art. I, § 20. State v. Price, 721 So. 2d 511, 1998 La. App. LEXIS 2981 (Oct. 28, 1998).

Defendant’s contention, that his sentence at 10 years’ hard labor upon pleading guilty to one count of aggravated battery was excessive, was without merit; applying a two-pronged test to determine whether the sentence was excessive, the court found that the sentencing court, in imposing hard labor, took cognizance of the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1, namely, defendant’s personal and criminal history, seriousness of the offense, and likelihood of rehabilitation, as well as the extent to which the punishment was proportional to the crime. State v. Crowder, 718 So. 2d 1061, 1998 La. App. LEXIS 2599 (Sept. 23, 1998).

Where a defendant was charged with aggravated kidnapping under La. Rev. Stat. Ann. § 14:44, but, in return for a guilty plea, the defendant was convicted of second degree kidnapping under La. Rev. Stat. Ann. § 14:44.1, and received the maximum sentence, given that the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1 were considered and articulated by the sentencing court, and that the sentence did not violate La. Const. art. I, § 20 because it was not grossly out of proportion to the seriousness of the offense or nothing more than a purposeless and needless infliction of pain and suffering, the sentence did not shock the sense of justice of a court of appeals nor could it be said that the trial court abused its discretion in the sentence it imposed. State v. Overby, 714 So. 2d 28, 1998 La. App. LEXIS 736 (Apr. 8, 1998), writ denied by La. 2001-0179, 808 So. 2d 345, 2002 La. LEXIS 512 (La. Feb. 1, 2002).

Given that a trial court took cognizance of the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1 and provided comprehensive oral reasons that reflected careful consideration of the guidelines under art. 894.1, and given the provisions of La. Code Crim. Proc. Ann. art. 883 concerning multiple convictions, the imposition of consecutive terms of incarceration upon convictions for attempted second degree murder, aggravated rape, and aggravated kidnapping was not constitutionally excessive. State v. Shipp, 712 So. 2d 230, 1998 La. App. LEXIS 738 (Apr. 8, 1998), writ denied by La. 98-1199, 724 So. 2d 775, 1998 La. LEXIS 2913 (La. Sept. 25, 1998).

In homicide cases where perpetrators were first offenders, a trial court adequately complied with the guidelines in La. Code Crim. Proc. Ann. art. 894.1, and the 30-year sentences imposed were not excessive under La. Const. art. I, § 20 due to the serious nature of the crime. State v. Major, 708 So. 2d 813, 1998 La. App. LEXIS 362 (Mar. 4, 1998), writ denied by La. 98-2171, 735 So. 2d 647, 1999 La. LEXIS 77 (La. Jan. 15, 1999).

When a trial court considered the factors under La. Code Crim. Proc. Ann. art. 894.1 and properly concluded that a defendant manifested deliberate cruelty when he fractured the skull of a five and a half month old child while babysitting, a sentence of four years hard labor was not excessive under La. Const. art. I, § 20, despite the lack of a criminal record and other mitigating factors. State v. Ernest, 710 So. 2d 814, 1998 La. App. LEXIS 2964 (Feb. 20, 1998), writ denied by La. 98-0771, 724 So. 2d 206, 1998 La. LEXIS 2264 (La. July 2, 1998).

Trial court did not abuse its discretion in imposing a maximum sentence on defendant convicted of aggravated incest; defendant was a mature, healthy man who abused a position of trust and responsibility without regard to the lifelong harm he could cause to a young victim, there was no showing of excuse, justification, or mitigation, and he obtained a substantial benefit from the dismissal of a second charge of aggravated incest through a plea bargain. State v. Downs, 705 So. 2d 1277, 1998 La. App. LEXIS 29 (Jan. 21, 1998).

Consecutive sentences totaling 22 years for four simple burglary convictions were not excessive in light of defendant’s status as a third felony offender, the significant economic losses to the victims, and the defendant’s consistent involvement in similar offenses while on probation for the same offense. State v. Robinson, 697 So. 2d 607, 1997 La. App. LEXIS 1658 (June 18, 1997), review denied by La. 97-1845, 704 So. 2d 1200, 1997 La. LEXIS 3886 (La. Dec. 12, 1997).

In defendant’s conviction on charges of sexual battery, crime against nature, second degree kidnapping, simple robbery, and first degree robbery, defendant’s sentences were not excessive under La. Const. art. I, § 20, and La. Code Crim. Proc. Ann. arts. 881.4(D) and 894.1 where defendant’s sentences were within the statutory ranges for all the convictions and were fully supported by the circumstances of the case. State v. Woodberry, 686 So. 2d 984, 1996 La. App. LEXIS 3146 (Dec. 27, 1996), writ of certiorari denied by La. 97-0277, 695 So. 2d 1351, 1997 La. LEXIS 2008 (La. June 20, 1997).

First-time sexual offender who photographed underage girls for his own sexual gratification and who pleaded guilty to one count of pornography involving juveniles in violation of La. Rev. Stat. Ann. § 14:81.1 was properly sentenced to the maximum term permissible, 10 years’ hard labor, because he had 12 prior arrests for different crimes and showed no remorse; under the circumstances, the sentence was not excessive either under La. Code Crim. Proc. Ann. art. 894.1 or La. Const. art. I, § 20, but the trial court erred in ordering defendant to register as a sex offender under La. Rev. Stat. Ann. §§ 15:540-549 because defendant’s offense took place before the effective date of the sexual offender registry statute, i.e., June 18, 1992. State v. Calhoun, 669 So. 2d 1359, 1996 La. App. LEXIS 456 (Feb. 23, 1996).

Trial judge’s statement that he had considered the sentencing guidelines and that he would deviate from them satisfied the requirements of La. Code Crim. Proc. Ann. art. 894.1 and presupposed consideration of the guidelines; review of the sentence was limited to excessiveness, which was prohibited by La. Const. art. I, § 20. State v. Guzman, 665 So. 2d 512, 1995 La. App. LEXIS 3275 (Nov. 15, 1995), writ of certiorari denied by La. 95-2853, 668 So. 2d 366, 1996 La. LEXIS 702 (La. Feb. 28, 1996).

Trial court adequately complied with La. Code Crim. Proc. Ann. art. 894.1, in sentencing a criminal defendant following his conviction of drug offenses, upon consideration of the defendant’s previous criminal record and the sentencing guidelines. State v. Taylor, 662 So. 2d 69, 1995 La. App. LEXIS 2482 (Sept. 28, 1995), writ denied by La. 98-0231, 719 So. 2d 479, 1998 La. LEXIS 2024 (La. June 19, 1998).

The sentence imposed on defendant for the offense of possession of a firearm by a convicted felon under La. Rev. Stat. Ann. § 14:95.1, five years at hard labor, was not unconstitutionally excessive; the sentence fell within the statutory range and the judge stated for the record the considerations taken into account and the factual basis for the sentence imposed as required by La. Code Crim. Proc. Ann. art. 894.1. State v. Moore, 642 So. 2d 679, 1994 La. App. LEXIS 2291 (Aug. 17, 1994).

Where a trial judge had considered the Guidelines and imposed a sentence that was over the statutory minimum, an appellate court was limited to a review of the sentence imposed for constitutional excessiveness. State v. Smith, 639 So. 2d 237, 1994 La. LEXIS 1872 (July 5, 1994).

Pursuant to La. Code Crim. Proc. Ann. arts. 894.1(A), and 881.4(D), considering the reasons for sentencing and the circumstances of the offenses, particularly that defendant engaged in indecent behavior with numerous young male victims over a period of at least two and one-half years, the sentences were amply supported by the record. State v. Payne, 633 So. 2d 701, 1993 La. App. LEXIS 3942 (Dec. 29, 1993), writ of certiorari denied by La. 94-0291, 637 So. 2d 497, 1994 La. LEXIS 1456 (La. June 3, 1994).

Concurrent eight year sentences for defendant’s possession with intent to distribute cocaine and distribution of cocaine were not excessive under La. Code Crim. Proc. Ann. arts. 894.1(A), and 881.4(D), even though defendant had no criminal record, where offenses occurred within four months of each other. State v. Singleton, 625 So. 2d 691, 1993 La. App. LEXIS 3256 (Oct. 15, 1993), writ of certiorari denied by La. 93-2750, 631 So. 2d 1163, 1994 La. LEXIS 115 (La. Jan. 13, 1994).

Because defendant’s sentence of 49-½ years at hard labor without benefit of parole, probation, or suspension of sentence with credit for time served was not excessive, but was supported by La. Code Crim. Proc. Ann. art. 881.4(D), despite a trial court’s failure to follow La. Code Crim. Proc. Ann. art. 894.1, the appellate court affirmed the sentence. State v. Conrad, 620 So. 2d 366, 1993 La. App. LEXIS 2029 (May 25, 1993), vacated by, remanded by 625 So. 2d 158, 1993 La. LEXIS 2745 (La. 1993).

The contention of a defendant convicted of forcible rape and simple robbery, that the maximum sentences imposed on him for committing these offenses were illegally excessive, was without merit; the court upheld the sentences, given the seriousness of the offenses involved, the fact that defendant had previously been convicted of attempted forcible rape, that he acknowledged to police that he would continue to commit these types of offenses, and that the trial judge complied with the applicable sentencing guidelines under La. Code Crim. Proc. Ann. art. 894.1. State v. Riche, 608 So. 2d 639, 1992 La. App. LEXIS 3359 (Oct. 27, 1992), writ of certiorari denied by 613 So. 2d 972, 1993 La. LEXIS 975 (La. 1993).

Defendant was properly sentenced to 25 years at hard labor for possession of marijuana with intent to distribute because his sentence was within the statutory guidelines and the trial court followed La. Code Crim. Proc. Ann. art. 894.1, as the trial court addressed each of the aggravating and mitigating factors and observed the defendant’s record indicated a complete disregard and under contempt for the system. State v. Tucker, 604 So. 2d 600, 1992 La. App. LEXIS 1962 (June 24, 1992), affirmed in part and reversed in part by 619 So. 2d 38, 1993 La. LEXIS 1803 (La. 1993).

Trial judge thoroughly complied with La. Code Crim. Proc. Ann. art. 894.1 because he ordered and reviewed a presentence investigation report, which included information regarding defendant’s education, family background, and employment record, considered defendant’s substantial criminal history and propensity to engage in criminal activity, and concluded that defendant’s incarceration would not cause hardship to his family, as his children were adults. State v. Major, 604 So. 2d 137, 1992 La. App. LEXIS 2020 (June 24, 1992), writ of certiorari denied by 609 So. 2d 255, 1992 La. LEXIS 3949 (La. 1992).

Defendant’s challenge to his nine-year prison sentence for attempted armed robbery based on a misstatement by the district court during sentencing that defendant had admitted to being at the crime scene where an attempted rape and murder had taken place was denied because the error was harmless and the district court had demonstrated sufficient compliance with the sentencing factors enumerated in La. Code of Crim. Proc. Ann. art. 894.1. State v. Wilson, 602 So. 2d 779, 1992 La. App. LEXIS 2025 (June 24, 1992).

Although the trial court only listed the aggravating factors that it considered in imposing defendant’s sentence, the trial court fully complied with La. Code Crim. Proc. Ann. art. 894.1 with respect to defendant one’s sentence because the trial judge benefitted from a presentence investigation report that listed defendant one’s prior conviction as well as what was known of his background; thus, the court was aware of the mitigating and aggravating factors. State v. Jones, 600 So. 2d 914, 1992 La. App. LEXIS 1754 (May 28, 1992), writ denied by 623 So. 2d 1300, 1993 La. LEXIS 2390 (La. 1993).

In defendant’s conviction for escape, the trial court’s sentence was not excessive under La. Code Crim. Proc. Ann. art. 894.1, La. Const. art. I, § 20, and La. Rev. Stat. Ann. § 15:529.1, where defendant had a long history of criminal conviction, his escape was clearly planned in advance, his escape in a city’s downtown posed a serious risk to public safety, although harsh, the sentence imposed was within statutory limits, and the sentence was not a purposeless and needless imposition of pain and suffering. State v. Nunn, 599 So. 2d 462, 1992 La. App. LEXIS 1379 (May 13, 1992).

In defendant’s drug trial, her sentence was not excessive because it was not apparently serious or grossly disproportionate in relation to the severity of the crime. State v. Maze, 596 So. 2d 218, 1992 La. App. LEXIS 624 (Mar. 11, 1992), writ of certiorari denied by 604 So. 2d 963, 1992 La. LEXIS 2758 (La. 1992).

Despite a defendant’s argument that there were several mitigating circumstances under La. Code Crim. Proc. Ann. art. 894.1(B) that a trial judge did not consider in sentencing her, given that the defendant’s sentence was within the sentencing range for distribution of cocaine under La. Rev. Stat. Ann. § 40:967 and that the trial court considered all relevant circumstances and the sentence did not shock the sense of justice of the Court of Appeal of Louisiana, Third Circuit, the sentence did not violate La. Const., art. I, § 20, and there was no manifest abuse of discretion by the trial judge. State v. Craig, 596 So. 2d 297, 1992 La. App. LEXIS 636 (Mar. 11, 1992).

Four consecutive sentences of seven years each were excessive for two counts of distribution of marijuana and two counts of distribution of cocaine where the crimes involved small quantities of drugs in each of a total of two separate occurrences within a one-week period, and the amount of money in each of the transactions, $40 for each cocaine sale and $20 for each marijuana sale, was small. State v. Conway, 588 So. 2d 1369, 1991 La. App. LEXIS 2810 (Oct. 30, 1991), writ of certiorari denied by 610 So. 2d 797, 1993 La. LEXIS 3 (La. 1993).

Defendant’s sentence of 30 years for aggravated burglary was not excessive and was supported by adequate, articulate reasons; the sentencing court considered the offenses, defendant’s history of trouble with the law as a juvenile and as an adult, and the fact that he had committed the offenses while on parole for armed robbery. State v. Douglas, 576 So. 2d 1102, 1991 La. App. LEXIS 528 (Mar. 13, 1991).

Under La. Const. art. I, § 20 and La. Code Crim. Proc. Ann. art. 894.1, the trial court did not impose an excessive sentence on defendant who was a four-time felony offender when he was sentenced to serve a minimum 21 years at hard labor for exposing himself in public in violation of La. Rev. Stat. Ann. § 14:106(1). State v. Waxter, 576 So. 2d 569, 1991 La. App. LEXIS 311 (Feb. 28, 1991), writ of certiorari denied by 581 So. 2d 682, 1991 La. LEXIS 1755 (La. 1991).

Sentence of five years at hard labor without probation, parole, or suspension of sentence was not excessive for a third-offense driving-while-intoxicated (DWI) conviction, where, inter alia, defendant actually had three prior DWI convictions and also had two prior theft convictions, and one conviction each for attempted first-degree murder and attempted aggravated escape, and he was not deterred. State v. Walker, 573 So. 2d 631, 1991 La. App. LEXIS 135 (Jan. 23, 1991).

Sentence imposed on defendant for molestation of a juvenile in violation of La. Rev. Stat. Ann. § 14.81.2(C) was not unconstitutionally excessive considering that he repeatedly engaged in the acts of abuse over a period of nine years, the victim was his own child, and he was only charged with one count. State v. Crabtree, 569 So. 2d 646, 1990 La. App. LEXIS 2427 (Oct. 31, 1990), writ of certiorari denied by 575 So. 2d 365, 1991 La. LEXIS 359 (La. 1991).

Sentence of imprisonment at hard labor for seven years for cocaine distribution was not reversed as excessive or on the basis that the presentence report contained an error in that defendant’s prior conviction for attempted indecent behavior with a juvenile was recorded in the report as a conviction for indecent behavior with a juvenile. State v. Davis, 568 So. 2d 190, 1990 La. App. LEXIS 2097 (Sept. 26, 1990), writ of certiorari denied by 572 So. 2d 62, 1991 La. LEXIS 37 (La. 1991).

Where the factors cited by the trial court for imposing a 20-year sentence for distribution of cocaine were not supported by the record and where the trial court failed to consider mitigating factors, the sentence was vacated; appellate court was unable to determine whether the sentence was excessive because the trial court failed to adequately articulate the factual basis for the sentence imposed. State v. Williams, 567 So. 2d 735, 1990 La. App. LEXIS 2101 (Sept. 26, 1990).

Defendant’s sentence was vacated and the case was remanded for resentencing because the record did not show that the trial judge complied with the requirements of La. Code Crim. Proc. Ann. art. 894.1 by stating for the record the considerations taken into account in imposing sentence; with a vacant record the appellate court could not determine whether the sentence was excessive. State v. Owens, 554 So. 2d 294, 1989 La. App. LEXIS 2636 (Dec. 13, 1989).

Where, based on a more comprehensive presentence investigation report, a defendant convicted of first degree robbery was resentenced to 20 years at hard labor rather than the 12 years to which he was originally sentenced, the sentencing court considered the sentencing guidelines under La. Code Crim. Proc. Ann. art. 894.1, there was no error, and the sentence was not excessive in violation of La. Const. art. I, § 20. State v. Rodriguez, 550 So. 2d 837, 1989 La. App. LEXIS 1654 (Sept. 27, 1989), writ of certiorari denied by 582 So. 2d 859, 1991 La. LEXIS 1991 (La. 1991).

In light of the threat the defendant posed to society, his sentence of seven years at hard labor for illegal possession of a firearm was not excessive punishment prohibited by La. Const. art. I, § 20; and, given that determination, it was unnecessary for the Court of Appeal of Louisiana to remand for resentencing due to the inadequacy of the record as to whether the trial judge considered mitigating circumstances as required by La. Code Crim. Proc. Ann. art. 894.1. State v. Frank, 549 So. 2d 401, 1989 La. App. LEXIS 1536 (Sept. 1, 1989).

Where defendant had committed three prior felonies and evidenced a likelihood of recidivism, and the sentencing range for his offense of purse snatching, a violation of La. Rev. Stat. Ann. § 14:65.1, was between two and 20 years, a seven-year sentence was not excessive under the sentencing guidelines of La. Code Crim. Proc. Ann. art. 894.1. State v. Broussard, 546 So. 2d 656, 1989 La. App. LEXIS 1408 (July 5, 1989).

Trial court stated that (1) none of the mitigating factors of La. Code Crim. Proc. Ann. art. 894.1(B) were applicable to defendant; (2) defendant’s conduct caused harm to society in general and that there was no way to compensate society for the harm defendant had caused; (3) defendant acted under no strong provocation and that no one induced or facilitated the commission of the crime; (4) there was no grounds tending to excuse or justify defendant’s criminal conduct; and (5) defendant’s criminal conduct would likely recur if defendant was not jailed; thus, the trial judge adequately considered the La. Code Crim. Proc. Ann. art. 894.1 guidelines in particularizing the sentence to the defendant and the trial court did not abuse its discretion in sentencing defendant to 25 years’ imprisonment at hard labor. State v. Segura, 546 So. 2d 1347, 1989 La. App. LEXIS 1383 (June 28, 1989).

Twenty-year old defendant’s sentence of 10 years at hard labor and fine was not unconstitutionally excessive, considering defendant’s prior history of breaking the law and his uncooperative attitude; specifically, defendant committed the offense only 5 months after his release from a juvenile detention center, and he had been arrested on 2 other charges while he was free on bond for the instant offense. State v. Richardson, 545 So. 2d 714, 1989 La. App. LEXIS 1243 (June 14, 1989).

A trial court did not err in imposing on defendant a 21-year sentence at hard labor after he pled guilty to a reduced manslaughter charge, as the sentencing judge complied with La. Code Crim. Proc. Ann. art. 894.1 by considering such aggravating and mitigating factors as the seriousness of the crime, previous convictions involving violence, age, defendant’s limited education and work experience, and as the sentence was not excessive, given the lack of provocation to justify such conduct, his reduced exposure to life imprisonment on a murder charge, the fact that elements of the second-degree murder charge were present, and the fact that defendant was not charged with use of a firearm in the commission of the offense. State v. Wilson, 542 So. 2d 1157, 1989 La. App. LEXIS 878 (May 10, 1989).

In the state’s prosecution of defendant for manslaughter, defendant was properly sentenced and the sentence was not excessive under La. Const. art. I, § 20, and La. Code Crim. Proc. Ann. art. 894.1, where the trial court had reviewed the facts of the case at length when sentencing defendant and, where the trial court had specifically referred to the victim’s suffering and his needless death, the extremely cruel nature of the crime, and defendant’s past criminal conduct. State v. Frost, 541 So. 2d 407, 1989 La. App. LEXIS 526 (Mar. 30, 1989).

The sentence of 23 years at hard labor imposed on defendant upon being convicted of manslaughter was not excessive, as the judge complied with the guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 in weighing mitigating and aggravating factors and in stating his reasons for the sentence imposed, and in considering the seriousness of the crime and the likelihood that such conduct was likely to recur given defendant’s prior use of a gun. State v. Brown, 541 So. 2d 386, 1989 La. App. LEXIS 552 (Mar. 29, 1989), writ of certiorari denied in part, amended by 550 So. 2d 622, 1989 La. LEXIS 2355 (La. 1989).

Where defendant was convicted of attempted forcible rape, the sentence to eight years at hard labor was not excessive considering the reasons articulated by the trial judge and the seriousness of the offense; the trial court complied with La. Code Crim. Proc. Ann. art. 894.1, and the sentence did not violate La. Const. art. I, § 20, because it was not grossly out of proportion to the seriousness of the offense. State v. Doby, 540 So. 2d 1008, 1989 La. App. LEXIS 256 (Feb. 22, 1989), writ of certiorari denied by 544 So. 2d 398, 1989 La. LEXIS 1393 (La. 1989).

Defendant’s sentence of two and one-half years at hard labor for a drug conviction was not excessive because he could have been sentenced to a possible term of imprisonment of 10 years at hard labor. State v. Chavez, 540 So. 2d 992, 1989 La. App. LEXIS 282 (Feb. 22, 1989).

A sentence of six years at hard labor that was imposed on defendant upon being convicted of aggravated battery was not excessive, as the trial judge complied with the guidelines set forth in La. Code Crim. Proc. Ann. art 894.1 in determining the sentence and in articulating his reasons for the sentence, and appropriately considered the mitigating factors that defendant claimed were not given due weight. State v. Davis, 539 So. 2d 736, 1989 La. App. LEXIS 171 (Feb. 8, 1989).

Two-year sentence and fine for possession of marijuana with intent to distribute was not excessive under La. Code Crim. Proc. Ann. art. 894.1 for defendant with no prior felony record and a suspended sentence recommendation where the 130-pound quantity justified more than probation. State v. Galpin, 539 So. 2d 760, 1989 La. App. LEXIS 183 (Feb. 8, 1989).

A nine-year prison sentence imposed against a defendant convicted of aggravated burglary was proper and was not excessive because the defendant was shown to have a history of prior delinquency and criminal activities. State v. Anderson, 536 So. 2d 456, 1988 La. App. LEXIS 2424 (Nov. 22, 1988).

Defendant’s 10-year sentence for his theft conviction was not excessive because he was a career criminal. State v. Madison, 535 So. 2d 1024, 1988 La. App. LEXIS 2230 (Oct. 26, 1988).

Defendant’s sentence for armed robbery convictions was proper where the seriousness of the offenses and the aggravating circumstances outweighed the mitigating factors. State v. Garner, 532 So. 2d 429, 1988 La. App. LEXIS 2134 (Oct. 12, 1988).

Where defendant was convicted of attempted second degree murder and sentenced to serve 50 years at hard labor, the sentence was proper; although the trial judge failed to adequately comply with the sentencing guidelines set forth by La. Code Crim. Proc. Ann. art. 894.1, the sentence was not unconstitutionally excessive because it was not grossly disproportionate to the severity of the offense and did not inflict needless pain and suffering. State v. Clayton, 532 So. 2d 357, 1988 La. App. LEXIS 2026 (Oct. 5, 1988), writ of certiorari denied by 538 So. 2d 588, 1989 La. LEXIS 456 (La. 1989).

Defendant was precluded from challenging sentences for armed robbery and aggravated burglary as excessive because he had made a plea-bargain agreement that provided for specific sentences. State v. Mareno, 530 So. 2d 593, 1988 La. App. LEXIS 1593 (June 21, 1988), writ of certiorari denied by 533 So. 2d 354, 1988 La. LEXIS 2839 (La. 1988).

Appeals court affirmed a defendant’s sentence for manslaughter after finding that defendant’s acts in reality constituted second degree murder; where the conduct involved was not adequately described by the offense, the concept that the maximum sentence could be imposed only for the most serious violation and the worst type of offender was not applicable. State v. Freeman, 521 So. 2d 783, 1988 La. App. LEXIS 567 (Feb. 24, 1988), writ of certiorari denied by 538 So. 2d 586, 1989 La. LEXIS 515 (La. 1989).

A defendant, convicted of armed robbery, was properly sentenced to 198 years at hard labor without benefit of parole because even if the defendant, who was 31 years old, was given the minimum of 66 years, he would be in jail for life. The defendant’s crime was commensurate with the criminal acts of the most blameworthy of offenders for which the maximum sentence was reserved, thus the sentence was not cruel and unusual. State v. Franklin, 519 So. 2d 292, 1988 La. App. LEXIS 99 (Jan. 11, 1988).

Defendant’s sentence of consecutive five year terms upon his conviction of two counts of simple robbery was not excessive, as the sentencing guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 were complied with in particularizing defendant’s sentence, and as defendant’s plea bargain over charges of armed robbery reduced his exposure to a much more severe sentence. State v. Lighten, 516 So. 2d 1266, 1987 La. App. LEXIS 10810 (Dec. 2, 1987).

Trial judge who did not articulate every aggravating or mitigating factor considered in the imposition of sentence nevertheless complied with La. Code Crim. Proc. Ann. art. 894.1 where the record clearly illuminated the judge’s sentencing choice and the sentence was not arbitrary or excessive. State v. Harris, 520 So. 2d 911, 1987 La. App. LEXIS 10636 (Nov. 4, 1987).

Given that a defendant’s sentence of seven years at hard labor for possession of phencyclidine was within the maximum and did not violate La. Const. of 1974, art. I, § 20 and that the trial court took cognizance of the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1, the sentence was not excessive. State v. Haynes, 514 So. 2d 1206, 1987 La. App. LEXIS 10527 (Oct. 28, 1987).

Defendant’s 10-year sentence for aggravated battery with a firearm was not unconstitutionally excessive under La. Const. art. I, § 20 because it was less than the maximum, defendant inflicted serious injuries on the victim, and the trial court considered mitigating factors that defendant was college-educated and aggravating factors that defendant showed little remorse under La. Code Crim. Proc. Ann. art. 894.1. State v. Leonard, 514 So. 2d 695, 1987 La. App. LEXIS 10587 (Oct. 28, 1987).

Defendant’s sentence of concurrent nine year terms at hard labor upon pleading guilty to forgery and having multiple other counts of forgery and misdemeanor theft dropped was not excessive, as the sentencing judge considered aggravating and mitigating factors as required by La. Code Crim. Proc. Ann. art. 894.1, including his use of aliases, and false social security numbers and birth dates, as well as the sentence’s severity relative to the crime, including defendant’s reduced exposure to a more severe penalty by virtue of his plea bargain. State v. Abiodun, 509 So. 2d 821, 1987 La. App. LEXIS 9829 (June 23, 1987).

A defendant was properly sentenced to 10 years’ imprisonment at hard labor as a second felony offender, after a distribution of cocaine conviction, because the defendant’s prior criminal record, sporadic employment history and history of drug abuse supported the sentence and the record reflected that the trial court adequately considered the guidelines set out in La. Code Crim. Proc. Ann. art. 894.1. State v. Christy, 509 So. 2d 829, 1987 La. App. LEXIS 9844 (June 23, 1987), writ denied by 513 So. 2d 296, 1987 La. LEXIS 10186 (La. 1987).

Where, inter alia, except for defendant’s fear of her spouse, there was no basis to excuse or justify her conduct, four concurrent sentences of five years of imprisonment at hard labor for four counts of simple kidnapping were not excessive. State v. Tuggle, 509 So. 2d 118, 1987 La. App. LEXIS 9647 (May 27, 1987).

Defendant was properly convicted of distribution of marijuana and sentenced to three years imprisonment at hard labor; the sentence was not grossly disproportionate to the offense committed, and the trial court had considered all relevant sentencing factors. State v. Blankenship, 496 So. 2d 636, 1986 La. App. LEXIS 7934 (Oct. 15, 1986).

Imposition of concurrent sentences of five years of imprisonment upon defendant’s conviction for two counts of possession of a controlled substance with intent to distribute in violation of La. Rev. Stat. Ann. § 40:966(A)(1), was not excessive where defendant had a prior conviction for possession of marijuana, had performed poorly as a probationer, and had pleaded guilty to only two of five charges. State v. Ortiz, 495 So. 2d 392, 1986 La. App. LEXIS 7764 (Oct. 8, 1986).

Imposition of a suspended sentence of four years imprisonment at hard labor was not excessive for the first-felony offense of simple burglary where defendant had a transient employment record and lifestyle, a prior arrest and a prior conviction unrelated to that arrest, which conviction was for unauthorized use of a movable. State v. Olds, 494 So. 2d 1255, 1986 La. App. LEXIS 7673 (Sept. 24, 1986).

Where defendant’s violent acts of dousing the victim and setting her on fire caused the victim, which was partially paralyzed from childhood polio, to suffer excruciating pain before her death, the maximum sentence for manslaughter imposed was proportionate to the brutal injuries inflicted by defendant. State v. Hobbs, 494 So. 2d 1246, 1986 La. App. LEXIS 7695 (Sept. 24, 1986).

Where defendant was found guilty of perjury, she was properly sentenced to the maximum sentence allowed and was sentenced to prison, because the perjury resulted in the failure to prosecute a murder and defendant’s reasons were purely personal; the court fully complied with La. Code Crim. Proc. Ann. art. 894.1 when it imposed a sentence of imprisonment and there was no violation of La. Const. art. I, § 20, which prohibited cruel, excessive, or unusual punishment. State v. Bailey, 494 So. 2d 1199, 1986 La. App. LEXIS 7569 (Aug. 25, 1986), writ of certiorari denied by 496 So. 2d 351, 1986 La. LEXIS 7644 (La. 1986).

Five-year maximum sentence imposed following conviction for introduction of contraband into a penal institution, a violation of La. Rev. Stat. Ann. § 14:402, was not excessive considering defendant’s past criminal record, his status as a second felony offender, his failure to previously respond favorably to probationary treatment, and the lack of mitigating factors. State v. Williams, 490 So. 2d 645, 1986 La. App. LEXIS 7238 (June 11, 1986).

Defendant’s sentence as a second offender to serve 50 years at hard labor without benefit of parole, probation, or suspension of sentence for armed robbery was not excessive where the sentencing court considered his young age at the time of the offense, his prior criminal record, the presentence investigative report, the facts of the offense, and the fact that he was currently awaiting trial on another armed robbery charge. State v. Shelton, 490 So. 2d 515, 1986 La. App. LEXIS 7124 (June 5, 1986).

Where a defendant convicted of simple burglary was sentenced within the sentencing range authorized by La. Rev. Stat. Ann. § 14:62, and where the sentencing court properly set forth its reasons in imposing sentence, as required by La. Code Crim. Proc. Ann. art. 894.1, including the consideration of mitigating and aggravating factors, and of the presentence investigation report, a sentence of six years at hard labor could not be considered excessive. State v. Stewart, 486 So. 2d 906, 1986 La. App. LEXIS 6507 (Mar. 25, 1986).

Where the trial court considered defendant’s history of criminality, his unlikeness to respond to probation, and the absence of mitigating circumstances in compliance with La. Code Crim. Proc. Ann. art. 894.1, a 99-year sentence for armed robbery was not excessive under La. Const. art. I, § 20. State v. Williams, 482 So. 2d 1090, 1986 La. App. LEXIS 6043 (Feb. 5, 1986).

Defendants’ sentences of 12 years each for simple burglary were not excessive, where as habitual offenders, they were each subject to maximum terms of 24 years; the trial judge weighed both aggravating and mitigating factors in sentencing defendants and determined that they were an undue risk to society. State v. Sheppard, 472 So. 2d 267, 1985 La. App. LEXIS 8732 (June 25, 1985).

Compliance with La. Code Crim. Proc. Ann. art. 894.1 is not an end in itself; the articulation of the factual basis for a sentence is the goal of the article, not rigid or mechanical compliance with its provisions; where the record clearly shows an adequate factual basis for the sentence imposed, remand is unnecessary, even where there has been full compliance with art. 894.1. State v. Necaise, 466 So. 2d 660, 1985 La. App. LEXIS 8476 (Mar. 11, 1985).

Defendant’s 20-year sentence for forcible rape was not constitutionally excessive under La. Const. art. I, § 20 because the district court had considered both aggravating and mitigating factors on the record under La. Code Crim. Proc. Ann. art. 894.1 and the sentence was within the statutory maximum. State v. Bowman, 464 So. 2d 1038, 1985 La. App. LEXIS 8311 (Feb. 26, 1985).

Defendant’s consecutive sentences of 20, 25 and 25 years on his convictions for two counts of attempted second degree murder and armed robbery were proper because of the defendant’s extensive criminal history, the likelihood of continued crime, and the need for a custodial environment. State v. Ashley, 463 So. 2d 794, 1985 La. App. LEXIS 8027 (Jan. 23, 1985).

Six years at hard labor for a conviction for distribution of marijuana was not excessive where the trial court found that defendant was a second-felony offender and that there was an undue risk that during a period of suspended sentence or probation defendant would commit another crime and that the defendant was in need of correctional treatment or a custodial environment that could best be provided by defendant’s commitment to an institution. State v. Cook, 460 So. 2d 1075, 1984 La. App. LEXIS 10062 (Dec. 5, 1984), writ of certiorari denied by 466 So. 2d 465, 1985 La. LEXIS 8416 (La. 1985), writ of certiorari denied by 466 So. 2d 466, 1985 La. LEXIS 8417 (La. 1985).

After a defendant was convicted of simple burglary, the trial judge complied with La. Code Crim. Proc. Ann. art. 894.1 in sentencing him to 18 years at hard labor and the sentence was not excessive under La. Const. art. I, § 20 in light of his extensive criminal record. State v. Morris, 457 So. 2d 119, 1984 La. App. LEXIS 9541 (Sept. 26, 1984).

Although the trial court complied with the sentencing guidelines, defendant’s 15-year sentence for illegal possession of a stolen motorcycle was not justified where defendant appeared to be towards the least second-offender possessors of stolen things. State v. Willis, 452 So. 2d 796, 1984 La. App. LEXIS 9244 (June 12, 1984).

Based on defendant’s extensive arrest record, the 99-year sentence for armed robbery was not excessive; the trial judge did not fail to follow the sentencing guidelines. State v. Wilson, 452 So. 2d 773, 1984 La. App. LEXIS 8992 (June 11, 1984).

Defendant’s sentence for armed robbery was adequately particularized and was not excessive because the actual sentence imposed was within the lower range provided for by La. Rev. Stat. Ann. § 14:64, and the extended imprisonment was not needless and purposeless but rather was imposed to negate defendant’s opportunity to commit crimes in the future. State v. Collinsworth, 452 So. 2d 285, 1984 La. App. LEXIS 8957 (June 6, 1984).

Defendants who pleaded guilty pursuant to a plea bargain, which did not provide for sentencing, had a right to appeal on the issue of whether the sentences imposed by the trial court were excessive; while not controlling, plea bargains were a proper consideration in determining whether the sentences imposed were excessive. State v. Coats, 449 So. 2d 688, 1984 La. App. LEXIS 8656 (Apr. 9, 1984).

It was proper for the appellate court to review a sentence to determine if it was excessive under La. Const. art. I, § 20 even though the sentence was within statutory limits and the trial judge complied with La. Code Crim. Proc. Ann. art. 894.1 in imposing the sentence. State v. Nelson, 449 So. 2d 161, 1984 La. App. LEXIS 8640 (Apr. 6, 1984).

Defendant’s sentence of 15 years at hard labor without benefit of probation, parole, or suspension of sentence for attempted second degree murder was not excessive where the trial judge individualized the sentence by stating for the record the considerations taken into account and the factual basis therefore, including defendant’s prior arrests without convictions, prior misdemeanor and felony convictions, the fact that his criminal conduct not only caused serious bodily harm to the victim but also threatened harm to innocent bystanders, and the fact that his conduct was based on circumstances that were likely to recur. State v. Baldwin, 448 So. 2d 834, 1984 La. App. LEXIS 8436 (Mar. 26, 1984).

Where a trial judge considered in detail all of the factors under La. Code Crim. Proc. Ann. art. 894.1, and a sentence of 21 years imprisonment at hard labor for manslaughter was not so grossly disproportionate to the crime as to shock the sense of justice of a court of appeal, the sentence was not excessive. State v. Heath, 447 So. 2d 570, 1984 La. App. LEXIS 8318 (Feb. 28, 1984), writ of certiorari denied by 448 So. 2d 1302, 1984 La. LEXIS 8734 (La. 1984).

Given that a trial judge complied with La. Code Crim. Proc. Ann. art. 894.1, he did not abuse his wide sentencing discretion in imposing a sentence of 20 years at hard labor with credit for time served on a defendant convicted of aggravated burglary and the sentence was not excessive in violation of La. Const. art. I, § 20. State v. Williams, 448 So. 2d 659, 1984 La. LEXIS 8437 (Feb. 27, 1984).

Sentence of a father who killed his infant children to two consecutive 15-year terms of imprisonment was not excessive given the heinous nature of the offense conduct where the trial judge articulated factors for the sentence. State v. Humphrey, 445 So. 2d 1155, 1984 La. LEXIS 8065 (Jan. 16, 1984).

Where defendant, who pleaded guilty to armed robbery, was sentenced to 10 years at hard labor, the sentence did not violate sentencing guidelines; defendant attacked a sick, defenseless, and elderly man in the sanctity of his home to rob him of his wallet, and beat him almost to death. State v. Smithey, 441 So. 2d 837, 1983 La. App. LEXIS 9832 (Dec. 14, 1983).

A defendant, who was convicted of armed robbery, was properly sentenced to 50 years at hard labor without benefit of probation where the record did not indicate that the sentence was excessive; since the record indicated that a sentence was not excessive, a sentence did not have to be set aside due to lack of compliance with the sentencing guidelines of La. Code Crim. Proc. Ann. art. 894.1. State v. England, 442 So. 2d 1199, 1983 La. App. LEXIS 9766 (Nov. 30, 1983), writ of certiorari denied by 475 So. 2d 349, 1985 La. LEXIS 9378 (La. 1985).

Maximum sentence for negligent homicide was excessive where the defendant killed two people as a result of drinking and driving where the trial court’s emphasis was directed almost entirely toward the seriousness of the crime and failed to particularize the sentence to the defendant; there was no reason to believe that lengthy incarceration would aid in the defendant’s rehabilitation. State v. Ransome, 441 So. 2d 425, 1983 La. App. LEXIS 9758 (Nov. 29, 1983).

Although the trial judge failed to comply with La. Code Crim. Proc. Ann. art. 894.1, and did not state any factual basis for the length of the sentence imposed, a remand for a more complete compliance with art. 894.1 was not necessary because the sentence imposed for the crime of possession of pentazocine was not apparently severe nor grossly out of proportion to the crime; considering that the range of a permissible sentence in the case was from 20 months to 10 years, the appellate court on review was unable to find that the imposition of a five-ear sentence was apparently severe and excessive in violation of art. 894.1 and La. Const. art. I, § 20. State v. Jones, 441 So. 2d 423, 1983 La. App. LEXIS 9620 (Nov. 10, 1983), writ of certiorari denied by 443 So. 2d 1122, 1984 La. LEXIS 7962 (La. 1984).

Sentences of three six -year concurrent terms, fines, and court costs upon defendant’s conviction for two counts of distribution and one count of possession of a controlled substance were not excessive where the sentences were within the statutory limits, the trial court could have imposed consecutive sentences, and the trial court properly considered the facts that defendant was likely to return to the use of illegal drugs and that a term of imprisonment would help her to break her associations with her drug background. State v. Lewis, 436 So. 2d 634, 1983 La. App. LEXIS 8777 (June 29, 1983).

Defendant’s sentence of five years at hard labor for distributing marijuana was excessive under La. Const. art. I, § 20 for failing to give proper weight to the sentencing guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1, which indicated factors that favored the imposition of a suspended sentence or probation, including defendant’s youth, his being a first-time offender without any record, his remorse, steady employment, the hardship on his dependents, all of which suggested that he was not at undue risk of committing further crimes. State v. Paddie, 434 So. 2d 392, 1983 La. LEXIS 11176 (June 27, 1983).

Concurrent sentences of twelve years each for two counts of burglary, two years for receiving stolen goods, and five years for felony theft, were not excessive where defendant had a juvenile and adult arrest record and was ineligible for probation. State v. Jackson, 432 So. 2d 360, 1983 La. App. LEXIS 8477 (May 17, 1983).

A defendant who was convicted of armed robbery was properly sentenced to 30- years imprisonment because a sentence would not be overturned based on an incomplete record, if enough information was present in the record to demonstrate the trial judge considered La. Code Crim. Proc. Ann. art. 894.1 factors, was not arbitrary in imposing the sentence, and considered the nature of the offense, the character of the offender, and the need for protection of the public interest. State v. Dirden, 430 So. 2d 798, 1983 La. App. LEXIS 8238 (Apr. 11, 1983).

In sentencing a defendant convicted of armed robbery to 30 years at hard labor, a trial judge complied with La. Code Crim. Proc. Ann. art. 894.1 and the sentence was not excessive. State v. Marchese, 430 So. 2d 1303, 1983 La. App. LEXIS 8294 (Apr. 5, 1983).

Sentence of 15 years at hard labor for manslaughter was not constitutionally excessive despite the presence of several mitigating factors where defendant did not act under strong provocation and the victim’s conduct did not induce the killing. State v. Tompkins, 429 So. 2d 1385, 1983 La. LEXIS 10344 (Apr. 4, 1983).

Where the minimum term of imprisonment for distribution of cocaine was imposed against a defendant who had no prior criminal record, the sentence was not excessive because the seriousness of the offense outweighed mitigating factors. State v. Cruz, 430 So. 2d 161, 1983 La. App. LEXIS 8148 (Mar. 28, 1983).

Where defendant was sentenced to the maximum penalty allowed for attempted manslaughter, the trial court properly delineated its reasons for imposing the sentence by stating that there were no mitigating circumstances, that a lesser sentence would deprecate the seriousness of the offense, and that defendant’s felony record showed that defendant had a propensity for violence. State v. Guidry, 428 So. 2d 1292, 1983 La. App. LEXIS 7998 (Mar. 9, 1983).

The concurrent two and eight-year sentence imposed on a defendant convicted of felony theft and forgery was excessive under La. Const. art. I, § 20, because the sentencing judge, while considering aggravating factors, such as defendant’s juvenile record, failed to consider such mitigating factors as defendant’s youth and first offender status in particularizing the sentence to defendant as required by La. Code Crim. Proc. Ann. art. 894.1 State v. Knox, 425 So. 2d 707, 1982 La. LEXIS 12294 (Oct. 29, 1982).

Consecutive sentences given to a defendant who pled guilty to two counts of first degree murder, one count of attempted first degree murder, and one count of armed robbery was not excessive, and was supported by the defendant’s conduct during the offense which presented aggravating factors and amounted to the killing of two innocent bystanders and the near death of a third innocent bystander after which he robbed two persons at gunpoint. State v. Jett, 419 So. 2d 844, 1982 La. LEXIS 11794 (Sept. 7, 1982).

Even without formal objection at the time, where the trial judge imposes a sentence without adequate compliance with the mandatory requirements of La. Code Crim. Proc. Ann. art. 894.1, that he state the considerations and the factual basis for the sentence, the court may vacate and remand for re-sentencing when the reasons for a sentence that is apparently severe or arbitrary in relation to the particular offender and the actual offense committed do not appear on the record. State v. Lewis, 416 So. 2d 921, 1982 La. LEXIS 11453 (July 2, 1982).

Defendant’s 12-year sentence for burglary was not excessive in view of the trial judge’s consideration of defendant’s prior “criminal incidents” in addition to his numerous convictions; because La. Code Crim. Proc. Ann. art. 894.1 did not limit the judge’s consideration solely to convictions when imposing the maximum term allowed under the simple burglary statute. State v. Brown, 410 So. 2d 1043, 1982 La. LEXIS 10274 (Mar. 1, 1982).

Trial judge was not required to articulate every mitigating and aggravating circumstance presented under the statute; in light of the parties’ relative ages and the traumatic effect upon the victim, a four year sentence was not excessive. State v. Smith, 404 So. 2d 210, 1981 La. LEXIS 10022 (Sept. 8, 1981).

Maximum allowed sentence of five years at hard labor for negligent homicide was not excessive where defendant had a .19 percent blood alcohol level after crossing over a center line and hitting the oncoming car, and the trial judge adequately stated the considerations taken into account pursuant to La. Code Crim. Proc. Ann. art. 894.1 in imposing the sentence. State v. Daranda, 398 So. 2d 1053, 1981 La. LEXIS 8057 (May 18, 1981).

Where a young defendant was convicted of armed robbery and sentenced to 70 years at hard labor without benefit of parole, probation, or suspension of sentence, the sentence was excessive. State v. Williams, 397 So. 2d 1287, 1981 La. LEXIS 7908 (Apr. 6, 1981).

Trial court adequately stated its underlying factual basis for sentencing defendant to three and one-half years at hard labor for violating La. Rev. Stat. Ann. § 14:69 by receiving stolen property, as required by La. Code Crim. Proc. Ann. art. 894.1; defendant’s role in the sale of a stolen truck was more than that of a bystander and the seriousness of the crime was not debatable. State v. Russell, 397 So. 2d 1319, 1981 La. LEXIS 7919 (Apr. 6, 1981).

Defendant’s sentence to six years at hard labor for violating La. Rev. Stat. Ann. § 14:69 by receiving stolen property was not excessive because the trial judge implicitly applied the sentencing guidelines of La. Code Crim. Proc. Ann. art. 894.1 and the sentence was neither severe nor grossly disproportionate to the crime. State v. Russell, 397 So. 2d 1319, 1981 La. LEXIS 7919 (Apr. 6, 1981).

A sentence of 30 months at hard labor imposed on defendant for his first offense of theft of livestock was excessive in light of the guidelines of La. Code Crim. Proc. Ann. art. 894.1 as well as mitigating factors in defendant’s favor. State v. Clark, 391 So. 2d 1174, 1980 La. LEXIS 9523 (Dec. 15, 1980).

Sentence of four years at hard labor for simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, was not excessive where the crime carried a maximum sentence of 12 years, defendant had been placed on probation for a juvenile offense and sent to the State Training Institute, he was paroled from the State Training Institute and committed another offense for which his parole was revoked, and he was returned to the institute. State v. Artis, 391 So. 2d 847, 1980 La. LEXIS 9524 (Dec. 15, 1980).

After a conviction for armed robbery, defendant’s sentence to 12 years imprisonment at hard labor was appropriate where the trial judge adequately complied with the requirements of La. Code Crim. Proc. Ann. art. 894.1. State v. Green, 390 So. 2d 1253, 1980 La. LEXIS 9051 (Oct. 6, 1980).

While 20-year consecutive sentences for two robbery convictions arising from the same incident were within the discretion allowed under La. Code Crim. Proc. Ann. art. 833 and not necessarily excessive, a resentencing was necessary when the district judge failed to state his reasons as required by La. Code Crim. Proc. Ann. art. 894.1(C). State v. Ortego, 382 So. 2d 921, 1980 La. LEXIS 7040 (Apr. 7, 1980), writ of certiorari denied by 449 U.S. 848, 101 S. Ct. 135, 66 L. Ed. 2d 58, 1980 U.S. LEXIS 2945, 49 U.S.L.W. 3247 (1980).

Defendant’s five-year sentence for violating La. Rev. Stat. Ann. § 40:971(B)(1)(b) by obtaining a controlled dangerous substance by means of fraudulent representations was vacated and set aside; absent an adequate statement of reasons for the sentence as required by La. Code Crim. Proc. Ann. art. 894.1, the Supreme Court of Louisiana could not measure whether it was excessive. State v. Voelkel, 377 So. 2d 1204, 1979 La. LEXIS 7518 (Nov. 21, 1979).

Consecutive sentences of four, six, and 10 years that were imposed on defendant for distribution of marijuana were not excessive because the trial court outlined its consideration of the sentencing guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 and the sentences, which were within the statutory range, did not reflect an abuse of the trial court’s large discretion. State v. Underwood, 365 So. 2d 1339, 1978 La. LEXIS 6929 (Dec. 15, 1978).

•• Excessive Fines. — Trial court complied with the sentencing guidelines of La. Code Crim. Proc. Ann. art. 894.1 and the maximum sentence of five years for negligent homicide was not excessive in consideration of defendant’s prior convictions involving drug use and his actions that resulted in the victim’s death. State v. Kersey, 406 So. 2d 555, 1981 La. LEXIS 10916 (Nov. 16, 1981).

•• Fines. — Defendant convicted of unlawful possession of 256.6 grams of cocaine was properly sentenced to 25 years at hard labor, however, the trial court erred by ordering him to pay a $100,000 fine because a previous version of La. Rev. Stat. Ann. § 40:967F(2) had been declared unconstitutional and also erred in increasing defendant’s sentence by an additional 30 days because defendant was indigent and could not afford to pay $80 in court costs. State v. Hernandez, 513 So. 2d 312, 1987 La. App. LEXIS 10034 (Sept. 4, 1987), writ of certiorari denied by 516 So. 2d 130, 1987 La. LEXIS 10883 (La. 1987).

•• Guidelines

••• General Overview. — In an armed robbery case, defendant’s failure to request reconsideration of his sentence precluded, under La. Code Crim. Proc. Ann. art. 881.1, a claim that the trial court failed to consider the sentencing guidelines in La. Code Crim. Proc. Ann. art. 894.1. State v. Donaldson, 880 So. 2d 39, 2004 La. App. LEXIS 1847 (July 14, 2004), writ denied by La. 2004-2056, 891 So. 2d 668, 2005 La. LEXIS 60 (La. Jan. 7, 2005).

Sentences imposed for armed robbery and theft were not unconstitutionally excessive because a trial court considered the criteria required under La. Code Crim. Proc. Ann. art. 894.1, and the sentences imposed were within the applicable ranges; although the trial court erred by failing to reference La. Code Crim. Proc. Ann. art. 883 when imposing consecutive sentences, the error was harmless because the record supported the trial court’s decision based on the fact that defendant used cruelty against an elderly victim and a co-conspirator, defendant directed the use of a weapon during the crime, defendant was a fourth felony offender, defendant had been previously convicted of armed robbery, and defendant was the mastermind of the crime. State v. Asad, 870 So. 2d 455, 2004 La. App. LEXIS 821 (Apr. 7, 2004).

Where defendant shot and killed his cousin in an argument about defendant’s wife, defendant’s 30-year sentence for manslaughter was not an abuse of discretion where it was within the statutory range; the trial court properly considered the mitigating factors and aggravating factors and defendant received a substantial benefit by pleading guilty to a reduced charge. State v. Johnson, 862 So. 2d 237, 2003 La. App. LEXIS 3278 (Nov. 25, 2003).

Trial court’s sentence of 30 years for defendant’s conviction of possession of cocaine in excess of 400 grams in violation of La. Rev. Stat. Ann. § 40:967(F) was not constitutionally excessive in violation of La. Const. art. I, § 20 where (1) under La. Rev. Stat. Ann. § 40:967(F)(1)(c) and La. Code Civ. Proc. Ann. art. 881.4(D), the sentence was permissible, (2) an amendment to § 40:967(F)(1)(c) had only prospective effect and did not apply to defendant, (3) defendant failed to show that defendant was entitled to a downward deviation from the imposition of the mandatory minimum sentence, and (4) the trial court considered all the factors in La. Code Crim. Proc. Ann. art. 894.1. State v. Brown, 861 So. 2d 644, 2003 La. App. LEXIS 3143 (Nov. 12, 2003), writ of certiorari denied by La. 2003-3407, 869 So. 2d 875, 2004 La. LEXIS 1158 (La. Apr. 2, 2004), writ denied by La. 2004-0049, 869 So. 2d 877, 2004 La. LEXIS 1065 (La. Apr. 2, 2004).

Trial court’s sentence of 30 years for defendant’s conviction of possession with intent to distribute marijuana in violation of La. Rev. Stat. Ann. § 40:966(A) was not constitutionally excessive in violation of La. Const. art. I, § 20 where (1) under La. Rev. Stat. Ann. § 40:966(B)(2) and La. Code Crim. Proc. Ann. art. 881.4(D), the sentence was permissible, (2) an amendment to § 40:966(B)(2) had only prospective effect, and (3) the trial court properly considered the guidelines of La. Code Crim. Proc. Ann. art. 894.1. State v. Brown, 861 So. 2d 644, 2003 La. App. LEXIS 3143 (Nov. 12, 2003), writ of certiorari denied by La. 2003-3407, 869 So. 2d 875, 2004 La. LEXIS 1158 (La. Apr. 2, 2004), writ denied by La. 2004-0049, 869 So. 2d 877, 2004 La. LEXIS 1065 (La. Apr. 2, 2004).

Where defendant was transporting 28 pounds of marijuana, and the charge of possession with intent to distribute was amended to attempted possession with intent to distribute marijuana, defendant’s resultant five-year sentence was not excessive; the trial court was aware of defendant’s paralysis, although it did not specify that condition as a factor in the sentencing decision, and the trial court properly complied with La. Code Crim. Proc. Ann. art. 894.1 by considering defendant’s pre-sentence report and lack of a criminal history. State v. Brown, 842 So. 2d 1181, 2003 La. App. LEXIS 826 (Apr. 2, 2003), writ denied by La. 2003-1224, 857 So. 2d 491, 2003 La. LEXIS 3294 (La. Nov. 7, 2003).

Trial court did not abuse its discretion in sentencing defendant to four terms of 99 years at hard labor, to be served consecutively, for his convictions of four counts of armed robbery, a second felony offender, because the separate acts of armed robbery logically could not be considered a part of a common scheme or plan, the trial court considered the sentencing guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1, the trial court articulated particular reasons for imposing consecutive sentences for each individual count within the two distinct criminal acts or transactions, and the trial court noted the absence of any mitigating factors to justify any sentence other than the harshest type for the second felony offender. State v. Dempsey, 844 So. 2d 1037, 2003 La. App. LEXIS 1066 (Apr. 2, 2003), writ denied by La. 2003-1917, 876 So. 2d 823, 2004 La. LEXIS 2189 (La. June 25, 2004).

Where defendant was sentenced to one year consecutive terms after his conviction for several counts of felony theft, the sentence imposed was not unconstitutionally excessive where the evidence showed that the trial judge considered defendant’s age, lack of criminal record, and the severe hardship imposed upon the victims; moreover, the sentence imposed was within applicable range for a theft conviction. State v. Woodward, 844 So. 2d 236, 2003 La. App. LEXIS 709 (Mar. 25, 2003).

Defendant’s 30-year sentence on resentencing after being found guilty of theft and being adjudicated as a third felony offender was proper where the sentence was not unconstitutionally excessive, and was tailored to his culpability, the gravity of the offense, and the circumstances of the case; the prior sentence of life imprisonment was disproportionate to the harm done and shocked one’s sense of justice. State v. Hayes, 845 So. 2d 542, 2003 La. App. LEXIS 510 (Mar. 5, 2003), writ denied by La. 2004-0047, 888 So. 2d 860, 2004 La. LEXIS 3832 (La. Dec. 17, 2004).

Defendant was not subjected to cruel and unusual punishment after being sentenced to two years in prison after a conviction of second-degree battery because the evidence showed that defendant inflicted serious bodily harm to a victim by throwing hot grease on the victim during an argument, despite the fact that defendant had no prior record and a good work history; moreover, the sentence imposed was less than the maximum sentence allowed by La. Rev. Stat. Ann. § 14:34.1 State v. Harris, 842 So. 2d 432, 2003 La. App. LEXIS 649 (Mar. 5, 2003).

Where defendant was convicted of the lesser-included offense of possession of cocaine, the trial court properly considered the information found in the pre-sentence investigation, the fact that defendant’s previous felony conviction was a drug offense, and the fact that defendant was on probation when defendant committed the offense; defendant’s sentence of seven years, without the benefit of probation or suspension of sentence, was not excessive. State v. Robertson, 840 So. 2d 631, 2003 La. App. LEXIS 372 (Feb. 12, 2003), writ denied by La. 2003-0939, 870 So. 2d 285, 2004 La. LEXIS 1369 (La. Apr. 23, 2004).

Trial court provided a sufficient basis for defendant’s nine year sentence at hard labor without parole for first-degree robbery where it generally referred to La. Crim. Proc. Code Ann. art. 894.1, the facts of his case, defendant’s criminal history that included a prior felony conviction, and the fact that he committed the robbery while on probation. State v. Ballou, 838 So. 2d 869, 2003 La. App. LEXIS 199 (Feb. 5, 2003).

Where defendant committed vehicular homicide while intoxicated, while the trial court did not list every consideration set forth in the guidelines, the sentencing transcript indicated adequate compliance with the guidelines, showing that defendant had an exemplary record in the army, but a prior offense driving while intoxicated; thus, defendant’s sentence was not excessive where the trial court imposed only the mandatory 1 year without benefit of parole, and suspended five of the 15 years, and placed defendant on probation. State v. Cullipher, 827 So. 2d 589, 2002 La. App. LEXIS 2968 (Oct. 2, 2002).

Where the trial court sentenced defendant to consecutive terms of 10 and five years in prison for armed robbery with a firearms enhancement, the appellate court held that the sentence was not excessive under U.S. Const. amend. VIII and La. Const. art. I, § 20 and that, although the trial court did not explicitly state its consideration of the factors in La. Code Crim. Proc. Ann. art. 894.1C, the record entire record showed an adequate factual basis for the sentence imposed. State v. Morrison, 795 So. 2d 465, 2001 La. App. LEXIS 1934 (Aug. 28, 2001), writ denied by La. 2001-2856, 822 So. 2d 614, 2002 La. LEXIS 2402 (La. Aug. 16, 2002).

In sentencing defendant, the trial court did not err by failing to follow the mandates of La. Code Crim. Proc. Ann. art. 894.1 but merely stating that defendant had been adjudicated a fourth felony offender and that he would receive the mandatory sentence; because simple robbery is a crime of violence pursuant to La. Rev. Stat. Ann. § 14:2(13)(y), and because defendant was adjudicated a fourth felony offender pursuant to the constitutional habitual offender law, he faced a mandatory sentence of life imprisonment without benefits, as required by La. Rev. Stat. Ann. § 15:529.1(A)(1)(c)(ii), so articulating the factors would have been an exercise in futility. State v. Wilson, 796 So. 2d 45, 2001 La. App. LEXIS 1905 (Aug. 22, 2001), vacated in part by, remanded by La. 2001-2815, 836 So. 2d 2, 2002 La. LEXIS 3351 (La. Nov. 22, 2002).

Defendant’s 30-year sentence upon his conviction for manslaughter and attempted manslaughter was not excessive, because the trial court took into account the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1, because it provided adequate reasons for the sentence, and because the sentence was within the statutory guidelines and reflected the benefit defendant received by virtue of his plea bargain. State v. Jones, 780 So. 2d 1234, 2001 La. App. LEXIS 461 (Feb. 28, 2001), writ denied by La. 2001-2820, 822 So. 2d 613, 2002 La. LEXIS 2386 (La. Aug. 16, 2002).

Defendant’s sentence of 40 years at hard labor without benefit of parole, probation, or suspension of sentence on two forcible rape convictions were vacated and remanded because pursuant to La. Code Crim. Proc. Ann. art. 873, the 24-hour delay rule was not observed and the sentences were not adequately justified as required by the sentencing guidelines, La. Code Crim. Proc. Ann. art. 894.1. State v. Brauner, 782 So. 2d 52, 2001 La. App. LEXIS 558 (Feb. 21, 2001), writ denied by La. 2001-1260, 811 So. 2d 920, 2002 La. LEXIS 1131 (La. Mar. 22, 2002).

Defendant was precluded from raising the claims that the trial court imposed an excessive sentence and failed to consider the sentencing factors enunciated in La. Code Crim. Proc. Ann. art. 894.1 because defendant failed to make an oral or written motion for reconsideration of sentence or object to the sentence. State v. Rodriguez, 781 So. 2d 640, 2001 La. App. LEXIS 321 (Feb. 14, 2001).

In reviewing a claim that a sentence is excessive, an appellate court generally must determine whether the trial judge has adequately complied with statutory guidelines in La. Code Crim. Proc. Ann. art. 894.1, and whether the sentence is warranted under the facts established by the record. State v. Rodriguez, 781 So. 2d 640, 2001 La. App. LEXIS 321 (Feb. 14, 2001).

Defendant’s contention that his sentence was unconstitutionally excessive because the trial court failed to comply with La. Code Crim. Proc. Ann. art. 894.1, specifically that it failed to consider mitigating factors, was without merit because the trial court carefully considered a presentence investigation report that recommended consecutive sentences due to the heinous nature of the crimes, and did not mention that any mitigating factors should result in a lesser sentence. State v. Carter, 779 So. 2d 125, 2001 La. App. LEXIS 223 (Jan. 24, 2001), writ denied by La. 2001-0903, 808 So. 2d 333, 2002 La. LEXIS 412 (La. Feb. 1, 2002).

Although the court determined that the trial judge adequately complied with the sentencing guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 when imposing two 30-year terms at hard labor without the benefit of probation, parole, or suspension of sentence with respect to defendant’s robbery convictions, the court vacated the sentences when the trial court improperly adjudicated defendant as a second felony offender. State v. Allen, 777 So. 2d 1252, 2001 La. App. LEXIS 139 (Jan. 10, 2001), writ denied by La. 2001-0703, 815 So. 2d 92, 2002 La. LEXIS 1441 (La. May 3, 2002).

Trial court’s acknowledgment of the seriousness of defendant’s offense and the brutal manner in which defendant murdered the victim showed that the trial court considered the sentencing guidelines under La. Code Crim. Proc. Ann. art. 894.1 when it sentenced defendant to 40 years at hard labor. State v. Williams, 776 So. 2d 604, 2000 La. App. LEXIS 3389 (Dec. 13, 2000), writ denied by La. 2001-1829, 812 So. 2d 667, 2002 La. LEXIS 1280 (La. Apr. 12, 2002).

Defendant’s conviction for attempted carjacking and sentence to life imprisonment were proper where the trial court was not required to give a factor articulation under La. Code Crim. Proc. Ann. art. 894.1 when the trial court imposed a mandatory sentence. State v. Jones, 765 So. 2d 1191, 2000 La. App. LEXIS 2081 (Aug. 23, 2000), writ denied by La. 2000-2779, 794 So. 2d 825, 2001 La. LEXIS 2189 (La. June 29, 2001).

Sentence imposed on a defendant convicted of two counts of armed robbery was not unconstitutionally excessive under La. Const. art. I, § 20, where the trial judge adequately complied with the sentencing guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 and where the defendant provided, either at the time of sentencing or on appeal, no special circumstances or reasons why the trial court should have deviated from the minimum sentence set forth by the legislature. State v. Lee, 764 So. 2d 1122, 2000 La. App. LEXIS 1453 (May 17, 2000).

Generally, a reviewing court must determine whether the trial judge adequately complied with the sentencing guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 and whether the sentence is warranted in light of the particular circumstances of the case. State v. Rice, 758 So. 2d 911, 2000 La. App. LEXIS 704 (Mar. 15, 2000).

Where defendant obtained substantial benefit from his plea bargain, which reduced his sentencing exposure from 50 years without the benefit of parole to 10 years with the benefit of parole, the sentences were not constitutionally excessive and complied with the provision of La. C.Cr.P. art. 894.1. State v. Rusley, 754 So. 2d 399, 2000 La. App. LEXIS 302 (Mar. 1, 2000).

A reviewing court does not consider the trial court’s alleged failure to comply with La. Code Crim. Proc. Ann. art. 894.1 when no motion to reconsider the sentence is filed; nonetheless, where there is a constitutional mandatory sentence, there is no need for the trial court to justify under art. 894.1 a sentence it is legally required to impose. State v. Pratt, 754 So. 2d 355, 2000 La. App. LEXIS 274 (Mar. 1, 2000), writ denied sub nomine State v. Simpson, La. 2000-1013, 787 So. 2d 1009, 2001 La. LEXIS 950 (La. Mar. 23, 2001).

Where, in sentencing defendant, the trial court considered the facts and circumstances of the case, pursuant to La. Code Crim. Proc. Ann. art. 894.1, and the seriousness of the offense, concluded that defendant was in need of correctional treatment, and noted that a lesser sentence would deprecate the seriousness of the offense, the length of the sentence imposed did not shock the sense of justice. State v. Williams, 754 So. 2d 418, 2000 La. App. LEXIS 299 (Mar. 1, 2000).

Imposition of a 35-year sentence following entry of defendant’s guilty plea to manslaughter, La. Rev. Stat. Ann. § 14:31(B), was not unconstitutionally excessive; trial court adequately articulated reasons for the sentence pursuant to La. Code Crim. Proc. Ann. art. 894.1; further, the sentence was not disproportionate to the crime and did not shock the appellate court’s sense of justice. State v. Morrison, 758 So. 2d 283, 2000 La. App. LEXIS 385 (Mar. 1, 2000).

Because the trial court imposed a mandatory sentence, La. Code Crim. Proc. Ann. art. 894.1 factor articulation was not mandated and would have been an exercise in futility. State v. Norris, 754 So. 2d 362, 2000 La. App. LEXIS 277 (Mar. 1, 2000), writ denied by La. 2000-1198, 785 So. 2d 838, 2001 La. LEXIS 649 (La. Feb. 16, 2001), writ denied by La. 2002-1129, 840 So. 2d 563, 2003 La. LEXIS 871 (La. Mar. 28, 2003).

Where the trial court made no mention of La. Code Crim. Proc. Ann. art. 894.1 or its provisions before sentencing defendant, it clearly did not comply with the article; however, because the record supported the sentence, it was not set aside. State v. McGee, 757 So. 2d 50, 2000 La. App. LEXIS 668 (Feb. 23, 2000), writ denied by La. 2000-0877, 772 So. 2d 121, 2000 La. LEXIS 2961 (La. Oct. 27, 2000), writ of certiorari denied by 535 U.S. 969, 122 S. Ct. 1435, 152 L. Ed. 2d 379, 2002 U.S. LEXIS 2160, 70 U.S.L.W. 3614 (2002).

Appellant’s exposing of himself in a motor vehicle constituted a public place and thus was sufficient evidence to support his conviction under La. Rev. Stat. Ann. § 14:106; appellant’s sentence on one count as a habitual offender, under La. Code Crim. Proc. Ann. art. 894.1, for six years without benefit of probation or suspension of sentence, and three years on counts two and three, respectively, with all three sentences to run consecutively, was not excessive, pursuant to La. Const. art. I, § 20. State v. Rodriguez, 753 So. 2d 339, 2000 La. App. LEXIS 238 (Feb. 16, 2000), writ denied by La. 2001-1788, 812 So. 2d 648, 2002 La. LEXIS 1025 (La. Mar. 28, 2002).

Guidelines and factors a judge should consider when making a sentence determination were set forth in La. Code Crim. Proc. Ann. art. 894.1; the court was required to state for the record the considerations taken into account and factual basis used when imposing the sentence, and although the trial court was not required to refer to every aggravating and mitigating circumstance, the record must affirmatively reflect that adequate consideration was given to the codal guidelines in particularizing a defendant’s sentence. State v. Bourque, 757 So. 2d 735, 2000 La. App. LEXIS 139 (Feb. 2, 2000).

Reviewing court must determine whether a trial judge adequately complied with the sentencing guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 and whether a sentence is warranted in the light of the particular circumstances of the case; trial courts have broad discretion in the imposition of sentences within statutory limits and a sentence imposed should not be set aside as excessive in the absence of manifest abuse of that discretion. State v. Ballard, 747 So. 2d 1224, 1999 La. App. LEXIS 3345 (Nov. 24, 1999).

Articulation of the factual basis for a sentence is the goal of La. Code Crim. Proc. Ann. art. 894.1, not a rigid or mechanical compliance with its provisions; where the record clearly demonstrates an adequate factual basis for the sentence imposed, resentencing is unnecessary, even when there has not been full compliance with art. 894.1. State v. Ballard, 747 So. 2d 1224, 1999 La. App. LEXIS 3345 (Nov. 24, 1999).

La. Code Crim. Proc. Ann. art. 894.1 does not require a trial judge to list every aggravating and mitigating circumstance; he need only state for the record the considerations taken into account and the factual basis for a sentence imposed because articulation of a factual basis for a sentence is the goal of La. Code Crim. Proc. Ann. art. 894.1, rather than a rigid and mechanical compliance with its provisions. State v. Jordan, 747 So. 2d 196, 1999 La. App. LEXIS 3291 (Nov. 24, 1999).

Where the sentence of life imprisonment imposed by the trial court was mandatory under the provisions of La. Rev. Stat. Ann. § 14:30, the trial court was not required to articulate the sentencing considerations set forth in La. Code Crim. Proc. Ann. art. 894.1. State v. Sims, 745 So. 2d 151, 1999 La. App. LEXIS 2980 (Oct. 27, 1999), writ denied by La. 1999-3384, 762 So. 2d 11, 2000 La. LEXIS 1397 (La. May 12, 2000).

Under La. Code Crim. Proc. Ann. art. 894.1, defendant’s sentence of 99 years at hard labor for armed robbery was not vindictive nor constitutionally excessive because the trial court adequately considered the guidelines under the statute and based upon the seriousness of defendant’s crime, the sentence was justified. State v. Brown, 737 So. 2d 882, 1999 La. App. LEXIS 1636 (May 14, 1999).

A sentence within the statutory limit could be constitutionally excessive, under La. Const. art. I, § 20, if it was grossly out of proportion to the severity of the crime or was nothing more than the purposeless imposition of pain and suffering; the reviewing court first determined if the trial court adequately complied with the sentencing guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 and then determined whether the sentence imposed was too severe in light of the particular defendant and the circumstances of his case. State v. Smith, 734 So. 2d 826, 1999 La. App. LEXIS 1138 (Apr. 7, 1999), writ denied by La. 99-1128, 747 So. 2d 1138, 1999 La. LEXIS 2429 (La. Oct. 1, 1999).

In reviewing claims of excessive sentence, an appellate court uses a two-step process; first, the record must show adequate consideration of the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1, and second, the court must examine the circumstances of the case and the background of the defendant. State v. Potts, 731 So. 2d 491, 1999 La. App. LEXIS 771 (Mar. 31, 1999).

A court was found to have complied with La. Code Crim. Proc. Ann. art. 894.1 in connection with a sentence imposed against an individual who pleaded no contest to a charge of sexual battery because the individual’s PSI report was properly reviewed and considered. State v. Spencer, 733 So. 2d 71, 1999 La. App. LEXIS 336 (Feb. 24, 1999).

Drug-addicted defendant had four nonviolent felonies, dealt small amounts of drugs to support his habit, had support of his father, and at age 24 was young enough to be rehabilitated, his mandatory life sentence, pursuant to La. Rev. Stat. Ann. § 15:529.1(A)(1)(c)(ii), was vacated as it was determined to be constitutionally excessive, La. Const. art. I, § 20 even though La. Code Crim. Proc. Ann. art. 894.1 was compiled with. State v. Burns, 723 So. 2d 1013, 1998 La. App. LEXIS 3331 (Nov. 10, 1998), writ denied by La. 98-3054, 741 So. 2d 1282, 1999 La. LEXIS 907 (La. Apr. 1, 1999).

The articulation of the factual basis for a sentence is the goal of La. Code Crim. Proc. Ann. art. 894.1, not rigid nor mechanical compliance with its provisions. State v. Patrick, 721 So. 2d 94, 1998 La. App. LEXIS 2983 (Oct. 28, 1998), writ denied by La. 98-2957, 739 So. 2d 780, 1999 La. LEXIS 772 (La. Mar. 19, 1999).

Where the record clearly shows an adequate factual basis for the sentence imposed, remand is unnecessary even where there has not been full compliance with La. Code Crim. Proc. Ann. art. 894.1. State v. Patrick, 721 So. 2d 94, 1998 La. App. LEXIS 2983 (Oct. 28, 1998), writ denied by La. 98-2957, 739 So. 2d 780, 1999 La. LEXIS 772 (La. Mar. 19, 1999).

Defendant’s 32-year sentence for killing her husband was not excessive, where the trial court had considered the sentencing criteria set forth under La. Code Crim. Proc. Ann. art. 894.1, and that defendant had lied to police and previously planned to kill her husband. State v. Fairley, 711 So. 2d 349, 1998 La. App. LEXIS 781 (Apr. 8, 1998).

Where defendant was convicted of carnal knowledge of her teenage student, her conviction and sentence to three years at hard labor were proper; the trial court was not required to articulate every aggravating and mitigating circumstance so long as the record reflected that the court adequately considered the statutory guidelines. State v. DeGueurce, 710 So. 2d 296, 1998 La. App. LEXIS 260 (Feb. 25, 1998), writ denied by La. 98-1213, 726 So. 2d 18, 1998 La. LEXIS 2980 (La. Oct. 9, 1998).

Where defendant was convicted for knowingly presenting a false claim to an insurance company, the trial court properly considered the provisions of La. Code Crim. Proc. Ann. art. 894.1, and aggravating and mitigating factors; thus, there was no abuse of the trial court’s wide discretion to sentence within statutory limits. State v. Diaz, 708 So. 2d 1192, 1998 La. App. LEXIS 230 (Feb. 25, 1998), writ denied by La. 98-0799, 724 So. 2d 755, 1998 La. LEXIS 2782 (La. Sept. 18, 1998).

Where the trial court took cognizance of the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1, it adequately considered the sentencing guidelines in imposing a sentence of 10 years hard labor on defendant for his conviction of aggravated battery; the sentence did not violate La. Const. art. I, § 20 because it was not grossly out of proportion to the seriousness of the offense, and it did not constitute a purposeless and needless infliction of pain and suffering. State v. Johnson, 704 So. 2d 1269, 1997 La. App. LEXIS 2840 (Dec. 10, 1997), writ denied by La. 98-0382, 719 So. 2d 1054, 1998 La. LEXIS 2172 (La. June 26, 1998).

Pursuant to La. Code Crim. Proc. Ann. art. 894.1, the record contained sufficient information about defendant and the offense to support imposition of the maximum sentence; defendant manifested deliberate cruelty to the victim, and had an extreme history of violence and self-help. State v. Miller, 703 So. 2d 698, 1997 La. App. LEXIS 2728 (Nov. 7, 1997), writ denied by La. 98-0039, 719 So. 2d 459, 1998 La. LEXIS 1666 (La. May 15, 1998).

Trial court’s articulation of reasons for a maximum sentence on a guilty plea to one count of public intimidation of a police officer were adequate to satisfy the first prong of the two-pronged test to determined the excessiveness of the sentence, which required that the trial court had to show that it took cognizance of the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1(A), (B); in sentencing defendant, the court noted that it considered the seriousness of the offense, that defendant had an extensive prior criminal record, that defendant’s plea bargain secured dismissal of two felony charges, and that the female victim in this case had also been the victim in one of the defendant’s prior criminal rampages. State v. Taylor, 702 So. 2d 50, 1997 La. App. LEXIS 2469 (Oct. 29, 1997).

Failure to consider mitigating statements from defendant’s psychologist, mother, and employer, which were omitted from a presentence report, did not render a defendant’s sentence void under La. Code Crim. Proc. Ann. art. 894.1. State v. Milstead, 681 So. 2d 1274, 1996 La. App. LEXIS 2230 (Sept. 27, 1996), writ of certiorari denied by La. 96-2601, 692 So. 2d 392, 1997 La. LEXIS 1663 (La. Mar. 27, 1997).

Judge’s failure to fully comply with La. Code Crim. Proc. Ann. art. 894.1 did not render a sentence for molestation of a juvenile void, and where the record indicated that the sentence was based principally on the exercise of control and authority by defendant over the victim, his daughter, no remand for resentencing was necessary. State v. Milstead, 681 So. 2d 1274, 1996 La. App. LEXIS 2230 (Sept. 27, 1996), writ of certiorari denied by La. 96-2601, 692 So. 2d 392, 1997 La. LEXIS 1663 (La. Mar. 27, 1997).

Failure of the trial court to adhere to the since-repealed sentencing protocol of La. Code Crim. Proc. Ann. art. 894.1(A) was harmless, because the repeal was retroactive; resentencing was not required because the protocol would not be applicable to the resentencing. State v. Rogers, 681 So. 2d 994, 1996 La. App. LEXIS 2233 (Sept. 27, 1996), writ denied by La. 96-2609, 693 So. 2d 749, 1997 La. LEXIS 1503 (La. May 1, 1997), writ of certiorari denied by La. 96-2626, 693 So. 2d 749, 1997 La. LEXIS 1504 (La. May 1, 1997).

Trial judge’s upward departure from the sentencing guidelines were justified because of defendant’s past criminal history, his repeated criminality over an extended period of time, and the extreme youth of his victims. State v. Price, 677 So. 2d 705, 1996 La. App. LEXIS 1419 (June 28, 1996).

Trial judge did not impose any sentence which was constitutionally excessive, where it was within the statutory sentencing range for the crime of which a defendant was convicted, but higher than the recommended sentence where the defendant’s conduct as an aggressor served as a factual basis for his imposition of that sentence. State v. Carrier, 670 So. 2d 794, 1996 La. App. LEXIS 694 (Mar. 6, 1996), writ of certiorari denied by La. 96-0881, 679 So. 2d 431, 1996 La. LEXIS 2487 (La. Sept. 20, 1996).

Although 21 years at hard labor was the maximum sentence for manslaughter and was three times the term recommended by the sentencing guidelines, in sentencing the defendant the trial court stated that it had considered the sentencing guidelines, thereby complying with La. Code Crim. Proc. Ann. art. 894.1, and the trial court also provided adequate reasons for the sentence and did not manifestly abuse its discretion. State v. Clements, 665 So. 2d 137, 1995 La. App. LEXIS 3120 (Nov. 16, 1995).

Trial judge’s statement that he had considered the sentencing guidelines and that he would deviate from them satisfied the requirements of La. Code Crim. Proc. Ann. art. 894.1 and presupposed consideration of the guidelines; review of the sentence was limited to excessiveness, which was prohibited by La. Const. art. I, § 20. State v. Guzman, 665 So. 2d 512, 1995 La. App. LEXIS 3275 (Nov. 15, 1995), writ of certiorari denied by La. 95-2853, 668 So. 2d 366, 1996 La. LEXIS 702 (La. Feb. 28, 1996).

Although the trial court clearly did not consider the Felony Sentencing Guidelines, as required by La. Code Crim. Proc. Ann. art. 894.1(A) and (C), at a second resentencing, La. Code Crim. Proc. Ann. art. 894.1 had been repealed, and the repeal was retroactive, so there was no point to remanding for resentencing. State v. O’Neal, 665 So. 2d 61, 1995 La. App. LEXIS 3214 (Nov. 9, 1995), writ of certiorari denied by La. 95-2975, 669 So. 2d 433, 1996 La. LEXIS 788 (La. Mar. 15, 1996).

Sixteen-year sentence for the sale of $20 worth of cocaine, in violation of La. Rev. Stat. Ann. § 40:967(A), was valid, because the trial court was bound, under La. Code Crim. Proc. Ann. art. 894.1, only to consider the sentencing guidelines, not follow them, and the length of incarceration was appropriately tailored to fit the offender. State v. Lewis, 665 So. 2d 38, 1995 La. App. LEXIS 3191 (Nov. 9, 1995).

Trial court adequately complied with La. Code Crim. Proc. Ann. art. 894.1, in sentencing a criminal defendant following his conviction of drug offenses, upon consideration of the defendant’s previous criminal record and the sentencing guidelines. State v. Taylor, 662 So. 2d 69, 1995 La. App. LEXIS 2482 (Sept. 28, 1995), writ denied by La. 98-0231, 719 So. 2d 479, 1998 La. LEXIS 2024 (La. June 19, 1998).

La. Code Crim. Proc. Ann. art. 894.1 only required the sentencing judge to consider the sentencing guidelines and to state for the record the considerations taken into account and the factual basis for the sentence imposed; trial judge did not err in failing to follow the sentencing recommendation as he articulated the aggravating factors and the mitigating factor and his sentence was within the statutory range for the offense. State v. Johnson, 659 So. 2d 846, 1995 La. App. LEXIS 2293 (July 25, 1995), dismissed by La. App. 98-650, 729 So. 2d 55, 1999 La. App. LEXIS 295 (La.App. 5 Cir. Feb. 10, 1999).

Sentence of 25 years on conviction for manslaughter was excessive where the sentence was three times the recommended maximum sentence and the trial court’s conclusions as to certain aggravating factors did not justify the deviation from the guidelines. State v. Manuel, 657 So. 2d 138, 1995 La. App. LEXIS 1085 (May 3, 1995).

Trial court’s remark that it had been wrestling with what sentence to impose for quite awhile did not show that the trial court actually considered the felony sentencing guidelines, as required by La. Code Crim. Proc. Ann. art. 894.1A and C, in imposing sentence. State v. Terry, 654 So. 2d 455, 1995 La. App. LEXIS 868 (Apr. 7, 1995), writ of certiorari denied by La. 95-1180, 661 So. 2d 494, 1995 La. LEXIS 2508 (La. Oct. 13, 1995).

Defendant’s manslaughter sentence of 25 years at hard labor was not constitutionally excessive because the sentence was less than the maximum provided by law and not grossly disproportionate to the severity of the crime. State v. Ford, 653 So. 2d 107, 1995 La. App. LEXIS 837 (Apr. 5, 1995).

Trial court made note of the factors it considered for the record when it imposed sentence on defendant upon his conviction of manslaughter, and the record showed that the trial court fully considered the sentencing guidelines as required by La. Code Crim. Proc. Ann. art. 894.1. State v. Jordan, 650 So. 2d 407, 1995 La. App. LEXIS 140 (Feb. 1, 1995), writ of certiorari denied by La. 95-0564, 657 So. 2d 1027, 1995 La. LEXIS 1815 (La. June 30, 1995).

Where defendant was convicted of aggravated battery after slashing the throat of his girlfriend, his sentence of 10 years at hard labor was not excessive nor grossly out of proportion to the severity of the crime; the district court considered the sentencing guidelines and adequately stated the factual basis for the sentence and the factors that he weighed in fashioning the sentence and departing upward from the guidelines. State v. Kitchen, 649 So. 2d 1227, 1995 La. App. LEXIS 172 (Feb. 1, 1995), writ of certiorari denied by La. 95-0537, 656 So. 2d 1012, 1995 La. LEXIS 1664 (La. June 23, 1995).

Sentencing court must consider on the record factors set forth in the sentencing guidelines, but the court has complete discretion to reject the guidelines and impose any sentence, which is not constitutionally excessive and within the statutory sentencing range for the crime committed. State v. Fountain, 647 So. 2d 1254, 1994 La. App. LEXIS 3267 (Dec. 15, 1994), writ of certiorari denied by La. 95-0140, 656 So. 2d 1010, 1995 La. LEXIS 1670 (La. June 23, 1995).

Trial court clearly considered the sentencing guidelines pursuant to La. Code Crim. Proc. Ann. art. 894.1 when it imposed a sentence upon defendant’s conviction for the offense of manslaughter which was within the range of the sentencing guidelines, and commented that defendant deserved a longer sentence. State v. Coleman, 647 So. 2d 1355, 1994 La. App. LEXIS 3400 (Dec. 15, 1994), writ of certiorari denied by La. 95-0145, 654 So. 2d 1354, 1995 La. LEXIS 1400 (La. May 19, 1995).

Where trial court was directed to resentence defendant, the trial court’s bare statement that the vacated sentence “remains the same” except for an amendment was inadequate. State v. Henney, 647 So. 2d 568, 1994 La. App. LEXIS 3386 (Dec. 7, 1994).

Since the trial court considered the sentencing guidelines and stated for the record the factors taken into consideration, as well as the factual basis for the sentence imposed as required by La. Code Crim. Proc. Ann. art. 894.1, and also because defendant’s sentence fell below the range in the sentencing guidelines, it was determined that defendant’s sentence was not excessive. State v. Fisher, 649 So. 2d 604, 1994 La. App. LEXIS 2990 (Nov. 2, 1994).

While a trial court must consider the sentencing guidelines, it had complete discretion to reject them and impose any sentence which was not constitutionally excessive, but was within the statutory sentencing range for the crime of which defendant was convicted so long as the trial court stated the considerations taken into account and the factual basis for the imposition of that sentence under La. Code Crim. Proc. Ann. art. 894.1. State v. Wise, 644 So. 2d 230, 1994 La. App. LEXIS 2546 (Sept. 29, 1994), remanded by La. 94-2993, 684 So. 2d 408, 1996 La. LEXIS 3446 (La. Dec. 6, 1996).

Defendant sentenced to three years in prison for a third conviction of driving while intoxicated was entitled to be resentenced where the trial court failed to set forth its consideration of the guidelines and to outline the basis for its decision. State v. Farley, 643 So. 2d 300, 1994 La. App. LEXIS 2419 (Sept. 21, 1994).

The sentence imposed on defendant for the offense of possession of a firearm by a convicted felon under La. Rev. Stat. Ann. § 14:95.1, five years at hard labor, was not unconstitutionally excessive; the sentence fell within the statutory range and the judge stated for the record the considerations taken into account and the factual basis for the sentence imposed as required by La. Code Crim. Proc. Ann. art. 894.1. State v. Moore, 642 So. 2d 679, 1994 La. App. LEXIS 2291 (Aug. 17, 1994).

Where a trial judge had considered the Guidelines and imposed a sentence that was over the statutory minimum, an appellate court was limited to a review of the sentence imposed for constitutional excessiveness. State v. Smith, 639 So. 2d 237, 1994 La. LEXIS 1872 (July 5, 1994).

Defendant’s 99-year sentence for attempted second degree murder was reversed and remanded where the district court failed to articulate its reasons for deviating from the sentencing guidelines by specifying the aggravating circumstances as required under La. Code Crim. Proc. Ann. art. 894.1(C). State v. Martin, 638 So. 2d 411, 1994 La. App. LEXIS 1784 (May 31, 1994).

Although defendant was a first offender, the trial court properly considered the criteria of La. Code Crim. Proc. Ann. art. 894.1 when it sentenced defendant to 60 years’ confinement at hard labor for his convictions on 19 counts of simple burglary of an inhabited dwelling and 6 counts of simple burglary; defendant showed no regard for the security of the public or his victims, and he significantly reduced his sentencing exposure by entering his plea because he was charged with 86 various counts of burglary. State v. Williams, 638 So. 2d 665, 1994 La. App. LEXIS 1738 (May 20, 1994).

Sentence that exceeded the maximum recommended sentence was vacated where the trial court neither stated its reasons for the upward departure nor specified any aggravating circumstances listed under the sentencing guidelines to justify the departure as required by La. Code Crim. Proc. Ann. art. 894.1. State v. Jacobs, 635 So. 2d 453, 1994 La. App. LEXIS 682 (Mar. 30, 1994).

Per La. Code Crim. Proc. Ann. art. 894.1(B), a court may impose a sentence, including incarceration or other significant sanctions, that is appropriate under the sentencing guidelines, notwithstanding any limitation on probation or suspension of sentence under the provisions of La. Code Crim. Proc. Ann. art. 893. State v. Duplechin, 631 So. 2d 669, 1994 La. App. LEXIS 210 (Feb. 2, 1994).

Where defendant had a large amount of marijuana clearly meant for distribution and had prior misdemeanor drug convictions, trial court was within its discretion to depart upward from sentencing guidelines based on aggravating circumstances in accordance with La. Code Crim. Proc. Ann. art. 894.1. State v. Anderson, 631 So. 2d 80, 1994 La. App. LEXIS 63 (Jan. 19, 1994).

While criminal courts are not required to rigidly follow the sentencing guidelines at La. Code Crim. Proc. Ann. art. 894.1, they are required to review and use them as a norm, and a sentence that fails to show any consideration of the guidelines should be vacated and remanded. State v. Ruiz, 630 So. 2d 897, 1993 La. App. LEXIS 3965 (Dec. 30, 1993), writ denied by La. 95-0718, 685 So. 2d 124, 1997 La. LEXIS 32 (La. Jan. 6, 1997).

Because the record did not reflect, as required by La. Code Crim. Proc. Ann. art. 894.1, that the district court referred to the sentencing guidelines when sentencing defendant for solicitation of crimes against nature as a second offender, in violation of La. Rev. Stat. Ann. § 14:89(2) and La. Rev. Stat. Ann. § 15:529.1, and because the 40-month sentence imposed grossly deviated from the recommended sentence under the sentencing guidelines, the sentence was reversed ad remanded. State v. Krogh, 630 So. 2d 284, 1993 La. App. LEXIS 3907 (Dec. 16, 1993).

Conclusion that the Louisiana Sentencing Guidelines are mandatory to the extent that they must be considered, and that a gross deviation must be supported by articulated reasons in the record, does not conflict with the provisions that no sentence shall be declared unlawful, inadequate, or excessive solely due to the failure of the court to impose a sentence in conformity with the sentencing guidelines of the commission, under former La. Rev. Stat. Ann. § 15:328(B) (now La. Code Crim. Proc. Ann. art. 894.1), and former La. Code Crim. Proc. Ann. art. 881.6 (now La. Code Crim. Proc. Ann. art. 894.1). State v. Smith, 629 So. 2d 333, 1993 La. LEXIS 3585 (Dec. 10, 1993).

Former La. Rev. Stat. Ann. § 15:328(B), and former La. Code Crim. Proc. Ann. art. 881.6 (both now La. Code Crim. Proc. Ann. art. 894.1) recognize the discretion afforded the sentencing court to deviate from the recommended ranges in cases reflecting aggravating or mitigating circumstances, and require a reviewing court to look to both the Louisiana Sentencing Guidelines and the factual findings upon which the sentence is based. State v. Smith, 629 So. 2d 333, 1993 La. LEXIS 3585 (Dec. 10, 1993).

An upward departure sentence could not be premised on a contention of innocence because a defendant had the constitutional right to deny his guilt after conviction, and should not be punished for exercising that right. State v. Black, 627 So. 2d 741, 1993 La. App. LEXIS 3690 (Dec. 1, 1993).

Under La. Code Crim. Proc. Ann. art. 894.1(A) former La. Rev. Stat. Ann. § 15:328(B) (now La. Code Crim. Proc. Ann. art. 894.1), no sentence shall be declared unlawful, inadequate, or excessive solely due to the failure of the judge to impose a sentence in conformity with the sentencing guidelines. State v. Jordan, 624 So. 2d 41, 1993 La. App. LEXIS 2869 (Sept. 22, 1993).

Transcript from the sentencing hearing was not available, and the appellate court was unable to discern whether or not the trial court complied with La. Code Crim. Proc. Ann. art. 894.1 in imposing sentence on defendant, and, without reasons from the trial court for the sentence imposed, there was nothing in the record that justified the sentence imposed, and the case was remanded to the trial court to consider whether the sentencing guidelines or present sufficient justification existed for exceeding the guidelines’ recommendation. State v. White, 621 So. 2d 884, 1993 La. App. LEXIS 2626 (July 15, 1993), writ of certiorari denied by La. 93-1557, 631 So. 2d 440, 1994 La. LEXIS 39 (La. Jan. 7, 1994).

Because defendant’s sentence of 49-½ years at hard labor without benefit of parole, probation, or suspension of sentence with credit for time served was not excessive, but was supported by La. Code Crim. Proc. Ann. art. 881.4(D), despite a trial court’s failure to follow La. Code Crim. Proc. Ann. art. 894.1, the appellate court affirmed the sentence. State v. Conrad, 620 So. 2d 366, 1993 La. App. LEXIS 2029 (May 25, 1993), vacated by, remanded by 625 So. 2d 158, 1993 La. LEXIS 2745 (La. 1993).

Departure from the sentencing guidelines to sentence a defendant to 20 years’ imprisonment was not excessive, where defendant repeatedly sexually and physically abused his 12-year-old stepdaughter, causing her emotional damage. State v. Orgeron, 620 So. 2d 312, 1993 La. App. LEXIS 1918 (May 12, 1993).

Where the trial court failed to recite its reasons for not considering the sentencing guidelines when sentencing defendant to simple burglary of an inhabited dwelling, the sentence was defective, pursuant to La. Code Crim. Proc. Ann. art. 894.1(A), and the cause of action was remanded for resentencing. State v. Jackson, 618 So. 2d 42, 1993 La. App. LEXIS 1757 (May 5, 1993).

In the sentencing for his conviction for cruelty to a juvenile, defendant’s sentence was not excessive because the sentence was within the applicable range and the record showed that the trial court complied with La. Code Crim. Proc. Ann. art. 894.1 by reviewing the presentence report and stating its reasons for the sentence. State v. Carlos, 618 So. 2d 933, 1993 La. App. LEXIS 1612 (Apr. 23, 1993), writ of certiorari denied by 623 So. 2d 1305, 1993 La. LEXIS 2427 (La. 1993).

Defendant’s sentences were vacated on three counts of vehicular homicide because they had been imposed in a resentencing after the effective date of the new sentencing guidelines promulgated by the Sentencing Commission; La. Code Crim. Proc. Ann. art. 894.1(A) mandated that the guidelines be considered in the imposition of the sentence but the sentencing court had not done so. State v. Guillory, 617 So. 2d 151, 1993 La. App. LEXIS 1488 (Apr. 7, 1993).

Trial court erred in sentencing defendant after conviction of 54 counts of medical fraud because the record failed to reflect that the trial judge properly considered the sentencing guidelines in pronouncing sentence. State v. Brown, 616 So. 2d 792, 1993 La. App. LEXIS 1271 (Mar. 31, 1993).

A defendant convicted of possession of alprazolam was properly sentenced to the maximum sentence of five years at hard labor because the defendant’s long criminal record supported the imposition of the maximum sentence; the trial court was not required to recite the entire checklist of art. 894.1, but the record had to reflect that it adequately considered the guidelines. State v. Reed, 615 So. 2d 1027, 1993 La. App. LEXIS 1003 (Mar. 5, 1993).

Because the trial court failed to consider the Felony Sentencing Guidelines in its determination of the appropriate sentence for a felony conviction, as required by La. Code Crim. Proc. Ann. art. 894.1(A), defendant’s sentence had to be vacated and resentencing was necessary. State v. McGee, 614 So. 2d 834, 1993 La. App. LEXIS 739 (Feb. 24, 1993).

Trial court complied with the requirements of La. Code Crim. Proc. Ann. art. 894.1 when it weighed a drug defendant’s criminal history, that his crimes had been committed while he was on parole, and that the crimes had been committed in separate episodes of criminal conduct, and thus had considered both aggravating and mitigating circumstances in imposing sentence. State v. Collins, 612 So. 2d 780, 1992 La. App. LEXIS 4225 (Dec. 23, 1992), writ of certiorari denied by 614 So. 2d 1255, 1993 La. LEXIS 1217 (La. 1993).

La. Code Crim. Proc. Ann. art. 894.1(c) required the court to state for the record the considerations taken into account and factual basis used when imposing a sentence, and although the guidelines were not in effect when defendant was sentenced, the trial court did not err in following the guidelines. State v. Vonhirshion, 610 So. 2d 200, 1992 La. App. LEXIS 3792 (Dec. 9, 1992).

Pursuant to La. Code Crim. Proc. Ann. arts. 881.1-881.4, and former La. Code Crim. Proc. Ann. art. 881.6 (now La. Code Crim. Proc. Ann. art. 894.1) rigid conformity to the Louisiana sentencing guidelines is not required; what is required, however, is that the guidelines be consulted and used as a norm; where aggravating or extenuating circumstances are present and of record, an enhanced or reduced sentence may be imposed; however, a sentence that grossly exceeds the guidelines and is not supported by the record is unlawful and may be reversed on appeal. State v. Smith, 610 So. 2d 152, 1992 La. App. LEXIS 3583 (Dec. 1, 1992), affirmed in part and reversed in part by, remanded by 629 So. 2d 333, 1993 La. LEXIS 3585 (La. 1993).

Trial court adequately complied with the La. Code Crim. Proc. Ann. art. 894.1 guidelines where defendant was given the opportunity to present any mitigating factors prior to sentencing and the trial court expressed that, because defendant’s crime was a drug-related offense, it felt that failure to incarcerate defendant would deprecate the seriousness of the crime. State v. Turner, 610 So. 2d 975, 1992 La. App. LEXIS 3718 (Nov. 20, 1992).

Although trial judge did not strictly comply with the sentencing guidelines, as he did not determine the appropriate grid cell for both convictions, his indication of a grid cell demonstrated that he did consider the guidelines, and as long as the trial judge considered the sentencing guidelines and stated this in the record, he had discretion whether or not to comply with them; even though the two-year sentence for simple criminal damage greatly exceeded the sentencing range, because it ran concurrently with the four-year sentence for simple burglary, there was no abuse of discretion. State v. Trahan, 608 So. 2d 679, 1992 La. App. LEXIS 3352 (Nov. 4, 1992).

The contention of a defendant convicted of forcible rape and simple robbery, that the maximum sentences imposed on him for committing these offenses were illegally excessive, was without merit; the court upheld the sentences, given the seriousness of the offenses involved, the fact that defendant had previously been convicted of attempted forcible rape, that he acknowledged to police that he would continue to commit these types of offenses, and that the trial judge complied with the applicable sentencing guidelines under La. Code Crim. Proc. Ann. art. 894.1. State v. Riche, 608 So. 2d 639, 1992 La. App. LEXIS 3359 (Oct. 27, 1992), writ of certiorari denied by 613 So. 2d 972, 1993 La. LEXIS 975 (La. 1993).

Record revealed that the trial judge carefully considered the sentencing guidelines pursuant to La. Code Crim. Proc. Ann. art. 894.1; defendant’s sentence, seven years imprisonment plus court costs, was not so grossly disproportionate to the severity of the offense, indecent behavior eith a juvenile, as to shock the court’s sense of justice. State v. Phillips, 606 So. 2d 49, 1992 La. App. LEXIS 2833 (Sept. 30, 1992).

Pursuant to guidelines under La. Code Crim. Proc. Ann. art. 894.1, in sentencing the defendant for aggravated battery, aa trial court considered defendant’s prior criminal battery of her victim, the seriousness of her shooting at the victim and endangering the victim’s children, and the fact that defendant’s children would be taken care of by their grandmother. State v. Winston, 604 So. 2d 1384, 1992 La. App. LEXIS 2749 (Sept. 23, 1992).

Where the evidence showed that a trial court properly considered factors under the sentencing guidelines, under La. Code Crim. Proc. Ann. art. 894.1, by looking at defendant’s family history and prior convictions, and including the benefits of a plea bargain, defendant’s sentence was not excessive under La. Const. art. I, § 20. State v. Mock, 602 So. 2d 776, 1992 La. App. LEXIS 2023 (June 24, 1992).

Trial judge followed the sentencing guidelines, and since defendant had four prior felony convictions, the maximum sentence of 10 years at hard labor without benefit of parole, probation, or suspension of sentence was proper under the circumstances. State v. Breaux, 598 So. 2d 719, 1992 La. App. LEXIS 1275 (Apr. 30, 1992), writ of certiorari denied by 609 So. 2d 254, 1992 La. LEXIS 3862 (La. 1992).

Defendant who pled guilty to possession of cocaine with intent to distribute was properly sentenced to eight years at hard labor with five years of supervised probation; trial judge adequately considered the guidelines of La. Code Crim. Proc. Ann. art. 894.1 and individualized the sentence to the defendant; judge was informed and aware of the mitigating factors; however, the judge felt that the circumstances of the case outweighed the mitigatory factors. State v. Winfield, 597 So. 2d 1222, 1992 La. App. LEXIS 1103 (Apr. 16, 1992).

Imposition of the maximum sentence for attempted possession with intent to distribute cocaine was not excessive, and a trial judge adequately complied with the sentencing guidelines, as required by La. Code Crim. Proc. Ann. art. 894.1. State v. McNair, 597 So. 2d 1096, 1992 La. App. LEXIS 1002 (Apr. 8, 1992), writ of certiorari denied by 605 So. 2d 1113, 1992 La. LEXIS 2979 (La. 1992).

Where the trial court failed to articulate its reasons for the sentences imposed for defendant’s convictions for simple burglary and misdemeanor charges as required by the sentencing guidelines under La. Code Crim. Proc. Ann. art. 894.1, the sentences were required to be vacated. State v. Moore, 595 So. 2d 334, 1992 La. App. LEXIS 200 (Feb. 12, 1992).

Maximum sentence for aggravated battery was proper where the trial court complied with the sentencing guidelines of La. Code Crim. Proc. Ann. art. 894.1 by articulating a comprehensive factual basis for the sentence, the trial court considered defendant’s first-time offender status and the emotional aspects of the offense, and the trial court was entitled to consider the significant reduction in exposure to imprisonment that defendant obtained through plea bargaining. State v. Kafieh, 590 So. 2d 100, 1991 La. App. LEXIS 3136 (Nov. 13, 1991), writ denied by 625 So. 2d 1053, 1993 La. LEXIS 2984 (La. 1993).

Where the trial court sentenced defendant, a third felony habitual offender, to 60 years at hard labor for attempted possession with intent to distribute cocaine, the trial court failed to comply with the sentencing guidelines of La. Code Crim. Proc. Ann. art. 894.1, on the ground that the maximum sentence that could be imposed was 30 years at hard labor. State v. Williams, 588 So. 2d 1239, 1991 La. App. LEXIS 2893 (Oct. 18, 1991), writ of certiorari denied by 592 So. 2d 1333, 1992 La. LEXIS 851 (La. 1992).

Where defendant claimed her sentence was excessive and that the trial court failed to comply with the sentencing guidelines in La. Code Crim. Proc. Ann. art. 894.1, the trial court’s failure to have fully complied with art. 894.1 did not necessarily mandate a finding that the sentence was invalid; where the record reflected an adequate basis for the sentence imposed remand for further elucidation of reasons for sentence by the trial court was unnecessary. State v. Davis, 584 So. 2d 329, 1991 La. App. LEXIS 2054 (July 15, 1991).

Trial court complied with La. Code Crim. Proc. Ann. art. 894.1 before sentencing defendant upon his conviction for incest, where the trial court expressly considered defendant’s lack of a prior criminal history, his physical disability, the fact that he received Social Security benefits, the personal recommendations submitted on his behalf, the seriousness of his offense, the fact that his victim was his 12-year-old daughter, and the need to set an example to others in the community. State v. Jeansonne, 580 So. 2d 1010, 1991 La. App. LEXIS 1359 (May 22, 1991), writ of certiorari denied by 584 So. 2d 1170, 1991 La. LEXIS 2468 (La. 1991).

Under La. Code Crim. Proc. Ann. art. 894.1, the articulation of the factual basis for the sentence is the goal, not rigid or mechanical compliance with its provisions; where the record shows an adequate factual basis for the sentence, remand is unnecessary even though a more detailed articulation of the guidelines could have been made. State v. Moore, 575 So. 2d 928, 1991 La. App. LEXIS 323 (Feb. 27, 1991).

Where the district court cited La. Code Crim. Proc. Ann. art. 894.1 in sentencing defendant, but did not mention any applicable mitigating factors, such as defendant’s relative youth, that he was a product of a broken home, that he had served in the National Guard, and that he had voluntarily participated in a drug rehabilitation program, the reasons were not persuasive that defendant was among the worst class of offender and committed the worst kind of crime such that he was a candidate for the Intensive Incarceration Program, La. Rev. Stat. Ann. § 15:574.4A(2). State v. Edwards, 575 So. 2d 902, 1991 La. App. LEXIS 334 (Feb. 27, 1991).

Ninety-nine year sentences imposed on defendants were vacated and the case was remanded for resentencing where the record failed to indicate that, in determining the defendant’s particular sentence, the trial court considered both the aggravating and the mitigating factors set forth in La. Code Crim. Proc. Ann. art. 894.1. State v. Guy, 575 So. 2d 429, 1991 La. App. LEXIS 175 (Jan. 31, 1991), writ denied by 578 So. 2d 930, 1991 La. LEXIS 1121 (La. 1991).

Where the trial court was familiar with defendant’s prior conviction for armed robbery and considered it in imposing the 50-year sentence, and discussed defendant’s poor attitude and apparent lack of remorse, there was minimal compliance with La. Code Crim. Proc. Ann. art. 894.1, and a sentence of approximately one-half of the maximum did not appear excessive. State v. Watson, 575 So. 2d 411, 1991 La. App. LEXIS 179 (Jan. 31, 1991).

District court complied with La. Code Crim. Proc. Ann. art. 894.1 when sentencing defendant to three years for possession of cocaine because it gave due consideration to the one mitigating factor of defendant’s good employment record, and the aggravating factors of defendant’s lack of remorse and prior criminal record. State v. Anderson, 574 So. 2d 468, 1991 La. App. LEXIS 130 (Jan. 23, 1991).

La. Code Crim. Proc. Ann. art. 894.1, which set forth sentencing guidelines to be followed so the trial judge can tailor the sentence imposed on the particular defendant to the particular circumstances of the crime, was complied with where for an attempted forcible rape, defendant received the maximum 20 years at hard labor sentence even though the one year without parole, probation, or suspension of sentence provision was not included in the defendant’s sentence. State v. James, 573 So. 2d 1277, 1991 La. App. LEXIS 22 (Jan. 17, 1991), writ denied by 600 So. 2d 675, 1992 La. LEXIS 2308 (La. 1992).

Trial court gave adequate consideration to the sentencing guidelines contained in La. Code Crim. Proc. Ann. art. 894.1 when it imposed the maximum sentence on a defendant who was convicted of attempted first degree murder of a police officer, where the court considered defendant’s personal history and criminal record, and concluded that there was no provocation or excuse for defendant’s attack of the officer, that there was a substantial likelihood that defendant would continue to commit violent crimes if he was released back into society, that defendant needed corrections treatment in a custodial environment, and that any sentence less than the maximum would deprecate the seriousness of the crime. State v. Ellis, 572 So. 2d 748, 1990 La. App. LEXIS 2993 (Dec. 20, 1990).

In the state’s prosecution of defendant for aggravated rape, aggravated kidnapping and armed robbery, the trial court did not impose an excessive sentence and did not fail to comply with sentencing guidelines, where defendant had been sentenced to 198 years at hard labor and life imprisonment at hard labor. State v. Toomer, 572 So. 2d 1152, 1990 La. App. LEXIS 2996 (Dec. 18, 1990).

Where trial court recapped defendant’s previous infractions with the law, commented on his record, and stated that incarceration would benefit defendant by providing him with an opportunity to learn a useful skill, this was a sufficient compliance with the requirement found in La. Code Crim. Proc. Ann. art. 894.1(C) that the trial court state for the record the considerations taken into account and the factual basis used in imposing sentence. State v. Carter, 569 So. 2d 1025, 1990 La. App. LEXIS 2513 (Nov. 7, 1990), writ of certiorari denied by 575 So. 2d 389, 1991 La. LEXIS 461 (La. 1991).

District court properly considered all of the La. Code Crim. Proc. Ann. art. 894.1 guidelines where it found that the mitigating factors of defendant’s psychological evaluations, lack of criminal record, and legitimate dysfunction were outweighed by the seriousness of her first-degree robbery offense. State v. Campbell, 569 So. 2d 257, 1990 La. App. LEXIS 2399 (Oct. 31, 1990).

Trial court’s consideration of defendant’s mitigating circumstances such as his honorable discharge from the Mexican army, his support of a dependant female companion, as well as his education, and the trial court’s consideration of the aggravating factors such as his poor choice of companions and the seriousness of his offense were adequate to comply with the requirements of La. Code Crim. Proc. Ann. art. 894.1 when it sentenced defendant to two consecutive 10-year terms. State v. Perez, 569 So. 2d 609, 1990 La. App. LEXIS 2391 (Oct. 31, 1990), writ of certiorari denied by 575 So. 2d 365, 1991 La. LEXIS 368 (La. 1991).

Sentence imposed for distribution of cocaine was excessive where defendant had no prior felony convictions, no prior drug arrests or convictions, a stable personal and employment history, and was not involved in large-scale drug distribution. State v. Powers, 569 So. 2d 624, 1990 La. App. LEXIS 2426 (Oct. 31, 1990).

A trial court erred in entering a judgment of guilty and sentencing defendant to five years at hard labor for possession of cocaine, because the trial court failed to comply with the sentencing guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1; the trial court did not adequately articulate the factual basis or considerations for the sentence imposed; the considerations for sentencing on the lesser charge were quite different from the sentence imposed on the original vacated conviction for possession of cocaine with intent to distribute. State v. McIntyre, 567 So. 2d 800, 1990 La. App. LEXIS 2167 (Oct. 3, 1990).

Defendant’s sentence of two consecutive terms of 20 years at hard labor for conviction on two counts of distribution of cocaine was within the guidelines of La. Code Crim. Proc. Ann. art. 894.1, was not excessive under La. Const. art. I, § 20, and was appropriate under La. Code Crim. Proc. Ann. art. 883, because he had a pending charge for an earlier sale at the time he made the two sales to undercover officers. State v. Lewis, 567 So. 2d 726, 1990 La. App. LEXIS 2089 (Sept. 26, 1990), writ denied by 575 So. 2d 364, 1991 La. LEXIS 387 (La. 1991).

Where the factors cited by the trial court for imposing a 20-year sentence for distribution of cocaine were not supported by the record and where the trial court failed to consider mitigating factors, the sentence was vacated; appellate court was unable to determine whether the sentence was excessive because the trial court failed to adequately articulate the factual basis for the sentence imposed. State v. Williams, 567 So. 2d 735, 1990 La. App. LEXIS 2101 (Sept. 26, 1990).

Sentence of nine years at hard labor imposed on a first felony offender for selling one $20 rock of cocaine was grossly out of proportion to the severity of the offense and shocked the judicial conscience. State v. Winston, 567 So. 2d 1131, 1990 La. App. LEXIS 2269 (June 20, 1990), vacated by 572 So. 2d 54, 1991 La. LEXIS 15 (La. 1991).

Sentence of three life terms and additional terms of 15 years, five and eight years, was not excessive under La. Code Crim. Proc. Ann. art. 894.1; the trial court properly reviewed defendant’s criminal history and pre-sentence report; the court concluded that the trial court acted properly and within the statute provisions. State v. Johnson, 561 So. 2d 922, 1990 La. App. LEXIS 1181 (May 9, 1990).

Under La. Code Crim. Proc. Ann. art. 894.1, as long as the judge took into consideration the guidelines, he need not have weighed every factor when he sentenced the defendant to 15 years at hard labor with five of those years to be served without benefit of parole, probation, or suspension of sentence. State v. Hadwin, 559 So. 2d 525, 1990 La. App. LEXIS 724 (Apr. 4, 1990).

In sentencing a defendant, a court must consider the guidelines articulated in La. Code Crim. Proc. Ann. art. 894.1; although the sentencing judge need not articulate every factor set forth in art. 894.1, the record must show that he adequately considered the guidelines in particularizing the penalty to the individual defendant. State v. Jones, 559 So. 2d 492, 1990 La. App. LEXIS 661 (Mar. 14, 1990), writ of certiorari denied by 566 So. 2d 981, 1990 La. LEXIS 1882 (La. 1990).

Defendant who repeatedly raped an 18-year-old girl at knife point in her home was properly sentenced to a mandatory term of life in prison without parole for aggravated rape, the maximum 30-year term for aggravated burglary, and the maximum term of 15 years for aggravated crimes against nature, to be consecutively served; defendant had a lengthy criminal history dating back at least 20 years and evinced a complete disregard for the rights of others, and the sentences were within statutory sentencing ranges. State v. Martin, 558 So. 2d 654, 1990 La. App. LEXIS 323 (Feb. 21, 1990), writ of certiorari denied by 564 So. 2d 318, 1990 La. LEXIS 1592 (La. 1990).

Although the trial court addressed some of the factors listed in La. Code Crim. Proc. Ann. art. 894.1, the minimal use of force by defendant, along with his prior convictions did not support the trial court’s imposition of the most severe sentence of the offense of simple robbery. State v. Green, 558 So. 2d 1263, 1990 La. App. LEXIS 379 (Feb. 21, 1990), writ of certiorari denied by 564 So. 2d 317, 1990 La. LEXIS 1588 (La. 1990).

Where the record in the case revealed that the trial court had considered both aggravating and mitigating circumstances established in La. Code Crim. Proc. Ann. art. 894.1 in setting the sentence, and also reflected the factors that had influence his decision in setting sentence, the trial court had sufficiently complied with the article. State v. Rose, 557 So. 2d 409, 1990 La. App. LEXIS 150 (Jan. 30, 1990).

Trial court’s sentence of 20 years after defendant pleaded guilty to manslaughter was vacated because the trial court failed to comply with the sentencing guidelines of La. Code Crim. Proc. Ann. art. 894.1; the trial court focused only on the seriousness of the offense and did not mention the guidelines; further, there was no presentence investigative report to indicate any prior criminal history, employment, or family history. State v. Washington, 557 So. 2d 368, 1990 La. App. LEXIS 162 (Jan. 30, 1990), writ of certiorari denied by 561 So. 2d 114, 1990 La. LEXIS 1232 (La. 1990).

A sentence imposed on defendant for distributing heroin was not excessive, as the sentencing options of suspended sentence and parole, available under the penalty provision of La. Rev. Stat. Ann. § 40:966, had been considered by the sentencing judge in following the guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 and in considering any mitigating circumstances. State v. Grant, 555 So. 2d 528, 1989 La. App. LEXIS 2623 (Dec. 14, 1989), writ of certiorari denied by 558 So. 2d 602, 1990 La. LEXIS 707 (La. 1990).

Defendant’s sentence was vacated and the case was remanded for resentencing because the record did not show that the trial judge complied with the requirements of La. Code Crim. Proc. Ann. art. 894.1 by stating for the record the considerations taken into account in imposing sentence; with a vacant record the appellate court could not determine whether the sentence was excessive. State v. Owens, 554 So. 2d 294, 1989 La. App. LEXIS 2636 (Dec. 13, 1989).

Where the trial court sentenced defendant to 20 years at hard labor, the maximum sentence for attempted forcible rape, the sentence may have been excessive on the ground that the trial court did not consider the guidelines or defendant’s mitigating circumstances, as was required under La. Code Crim. Proc. Ann. art. 894.1. Defendant was a first offender, 27 years old, and had a responsible position at a large corporation. State v. West, 553 So. 2d 945, 1989 La. App. LEXIS 2181 (Nov. 16, 1989), writ of certiorari denied by 558 So. 2d 567, 1990 La. LEXIS 578 (La. 1990).

While the entire checklist found in La. Code Crim. Proc. Ann. art. 894.1 need not be recited by the trial court, the record must reflect that the trial court adequately considered such guidelines. State v. Westmoreland, 551 So. 2d 719, 1989 La. App. LEXIS 1758 (Oct. 11, 1989), writ of certiorari denied in part by 559 So. 2d 479, 1990 La. LEXIS 794 (La. 1990).

Where, based on a more comprehensive presentence investigation report, a defendant convicted of first degree robbery was resentenced to 20 years at hard labor rather than the 12 years to which he was originally sentenced, the sentencing court considered the sentencing guidelines under La. Code Crim. Proc. Ann. art. 894.1, there was no error, and the sentence was not excessive in violation of La. Const. art. I, § 20. State v. Rodriguez, 550 So. 2d 837, 1989 La. App. LEXIS 1654 (Sept. 27, 1989), writ of certiorari denied by 582 So. 2d 859, 1991 La. LEXIS 1991 (La. 1991).

In light of the threat the defendant posed to society, his sentence of seven years at hard labor for illegal possession of a firearm was not excessive punishment prohibited by La. Const. art. I, § 20; and, given that determination, it was unnecessary for the Court of Appeal of Louisiana to remand for resentencing due to the inadequacy of the record as to whether the trial judge considered mitigating circumstances as required by La. Code Crim. Proc. Ann. art. 894.1. State v. Frank, 549 So. 2d 401, 1989 La. App. LEXIS 1536 (Sept. 1, 1989).

Trial court articulated specific reasons for the 20 years at hard labor sentence which were well supported by the record, which included that (1) defendant was a multiple felony offender, (2) defendant had repeated convictions for burglary, (3) defendant had not led a law abiding life, (4) there was no mention of dependents who would face excessive hardship if defendant was incarcerated and (5) the seriousness of the offense; therefore, defendant’s sentence was not excessively harsh. State v. Randle, 546 So. 2d 350, 1989 La. App. LEXIS 1364 (June 28, 1989).

Trial judge’s reference in the sentence to the 84 counts of theft dismissed by the plea bargain was not inappropriate nor did it operate to undermine defendant’s constitutional rights and demonstrated the trial court’s desire to tailor the penalty to the offender; thus, the sentence imposed was not so disproportionate to the crimes committed as to shock one’s sense of justice and was not a manifest abuse of the sentencing judge’s discretion. State v. Jones, 546 So. 2d 1343, 1989 La. App. LEXIS 1386 (June 28, 1989).

A trial court did not err in imposing on defendant a 21-year sentence at hard labor after he pled guilty to a reduced manslaughter charge, as the sentencing judge complied with La. Code Crim. Proc. Ann. art. 894.1 by considering such aggravating and mitigating factors as the seriousness of the crime, previous convictions involving violence, age, defendant’s limited education and work experience, and as the sentence was not excessive, given the lack of provocation to justify such conduct, his reduced exposure to life imprisonment on a murder charge, the fact that elements of the second-degree murder charge were present, and the fact that defendant was not charged with use of a firearm in the commission of the offense. State v. Wilson, 542 So. 2d 1157, 1989 La. App. LEXIS 878 (May 10, 1989).

La. Code Crim. Proc. Ann. art. 894.1 sets forth the criteria to be used by the trial court in its determination; while the trial court need not articulate every circumstance cited, it must indicate that it considered the guidelines under art. 894.1 in tailoring a particular sentence to a particular defendant convicted of a particular crime. State v. James, 545 So. 2d 560, 1989 La. App. LEXIS 839 (May 9, 1989), writ denied by 551 So. 2d 618, 1989 La. LEXIS 2698 (La. 1989).

Where defendant was convicted of attempted simple burglary of an inhabited dwelling, a trial court complied with the sentencing guidelines by expressly considering defendant’s prior felony conviction, the need for correctional treatment and a custodial environment, the seriousness of the crime, the provocation by a friend, the culpability of a victim, and the fact that defendant retained some of the stolen property. State v. Phillips, 542 So. 2d 192, 1989 La. App. LEXIS 742 (Apr. 19, 1989).

Where defendant was convicted of simple burglary and sentenced to 18 years at hard labor as a second felony offender, the sentence was not excessive on the ground that the trial court properly applied the sentencing guidelines under La. Code Crim. Proc. Ann. art. 894.1 when it considered the circumstances surrounding the burglary, defendant’s extensive criminal record, his failure to make restitution, and the unlikelihood that he would respond affirmatively to probation. State v. Sanders, 542 So. 2d 1134, 1989 La. App. LEXIS 755 (Apr. 19, 1989).

Trial court complied with La. Code Crim. Proc. Ann. art. 894.1 in sentencing defendant to five years at hard labor for distribution of cocaine when it considered the seriousness of the offense, the absence of a criminal record, the fact that defendant was employed, and the small amount of cocaine involved. State v. Young, 542 So. 2d 190, 1989 La. App. LEXIS 712 (Apr. 19, 1989).

Defendant’s sentence to two consecutive terms of four years at hard labor for indecent behavior with a juvenile was not excessive on the grounds that the sentencing court fully considered the required mitigating factors, in accordance with La. Code Crim. Proc. Ann. art. 894.1, including defendant’s being a first offender, the benefits he received as a consequence of his guilty plea, and his not being prosecuted for molestation of the victim or for the similar acts he committed against her younger sister. Consecutive sentences were appropriate because the offenses occurred at different times. State v. Higginbotham, 541 So. 2d 348, 1989 La. App. LEXIS 545 (Mar. 29, 1989).

The sentence of 23 years at hard labor imposed on defendant upon being convicted of manslaughter was not excessive, as the judge complied with the guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 in weighing mitigating and aggravating factors and in stating his reasons for the sentence imposed, and in considering the seriousness of the crime and the likelihood that such conduct was likely to recur given defendant’s prior use of a gun. State v. Brown, 541 So. 2d 386, 1989 La. App. LEXIS 552 (Mar. 29, 1989), writ of certiorari denied in part, amended by 550 So. 2d 622, 1989 La. LEXIS 2355 (La. 1989).

While the trial court failed to articulate a factual basis for defendant’s sentence as required by La. Code Crim. Proc. Ann. art. 894.1 and apparently relied solely on defendant’s previous criminal history in sentencing him to the maximum under the habitual offender law, its error did not require remand as the sentence was clearly supported by the record. State v. Jackson, 539 So. 2d 1277, 1989 La. App. LEXIS 432 (Mar. 15, 1989).

Trial court fully complied with La. Code Crim. Proc. Ann. art. 894.1 in sentencing defendant as a habitual offender following his conviction for armed robbery because the trial court ordered a presentence investigation report and took its recommendations for a lengthy prison term into consideration, the crime was violent, the victim suffered financial hardship as the result of the offense, and defendant had a history of criminal convictions. State v. Payne, 540 So. 2d 520, 1989 La. App. LEXIS 353 (Feb. 28, 1989), writ of certiorari denied by 546 So. 2d 169, 1989 La. LEXIS 1616 (La. 1989).

A sentence of six years at hard labor that was imposed on defendant upon being convicted of aggravated battery was not excessive, as the trial judge complied with the guidelines set forth in La. Code Crim. Proc. Ann. art 894.1 in determining the sentence and in articulating his reasons for the sentence, and appropriately considered the mitigating factors that defendant claimed were not given due weight. State v. Davis, 539 So. 2d 736, 1989 La. App. LEXIS 171 (Feb. 8, 1989).

Sentence of 20 years for aggravated burglary was not excessive where the trial court carefully reviewed the defendant’s juvenile record involving theft, burglary, assault, battery and attempted rape, and adult record of arrest for robbery, disturbing the peace, and assault. State v. Griffin, 536 So. 2d 824, 1988 La. App. LEXIS 2825 (Dec. 20, 1988).

Where defendant was convicted of simple possession of cocaine and sentenced to the maximum jail time of five years at hard labor, the sentence was not excessive; defendant’s disrespectful attitude for the law and her prior exposure to cocaine, revealed in her arrest record, were aggravating factors that supported the judge’s compliance with La. Code Crim. Proc. Ann. art. 894.1. State v. Gleason, 533 So. 2d 1032, 1988 La. App. LEXIS 2217 (Oct. 27, 1988).

Where defendant was convicted of manslaughter and given the maximum sentence of 21 years at hard labor, the trial judge failed to adequately consider the sentencing guidelines and imposed a constitutionally excessive sentence. State v. Matthews, 532 So. 2d 270, 1988 La. App. LEXIS 1992 (Oct. 5, 1988).

Defendant’s sentence on two counts of cruelty to a juvenile in violation of La. Rev. Stat. Ann. § 14:93 was proper where the trial court considered defendant’s personal history, prior criminal record, seriousness of the particular offense, and the likelihood of rehabilitation or recidivism. State v. Stevens, 532 So. 2d 197, 1988 La. App. LEXIS 1988 (Oct. 5, 1988), writ of certiorari denied by 541 So. 2d 852, 1989 La. LEXIS 992 (La. 1989).

Where defendant was convicted of first degree robbery and sentenced to 27 years at hard labor without benefit of parole, probation, or suspension of sentence, the sentence was not excessive; the trial judge properly considered the sentencing factors. State v. Hamburg, 535 So. 2d 915, 1988 La. App. LEXIS 1879 (Sept. 21, 1988).

Imposition of the maximum sentence after defendant pleaded guilty, pursuant to a plea bargain, to a reduced charge of issuing worthless checks in an amount more than $100 but less than $500 was not excessive in violation of La. Const. art. I, § 20 or La. Code Crim. Proc. Ann. art. 894.1 in light of defendant’s other arrests for the same crime before she wrote some of the checks for which she was sentenced, the total value of outstanding checks that she wrote, and the lack of any justifying or mitigating circumstances; hence, on appeal the court affirmed her sentence. State v. Lewis, 535 So. 2d 893, 1988 La. App. LEXIS 1882 (Sept. 21, 1988).

Trial judge adequately complied with La. Code Crim. Proc. Ann. art. 894.1 because he stated a factual basis for defendant’s sentence, as the trial judge concluded that defendant was in need of a custodial environment, a lesser sentence would deprecate the seriousness of the crime, defendant had a prior record that included DWI and drug offense, and defendant’s children were in the custody of her relatives. State v. Woodle, 529 So. 2d 162, 1988 La. App. LEXIS 1570 (July 21, 1988).

Although a trial judge’s stated reasons for the sentence failed to meet the guidelines of La. Code Crim. Proc. Ann. art. 894.1, the reasons in support of defendant’s six year sentence at hard labor for aggravated battery represented substantial compliance with the guidelines where the trial judge emphasized the violent nature of the crime and emphasized that defendant exceeded his authority as a “bounty hunter” by shooting the victim three times with a high caliber handgun, and relied upon defendant’s past criminal record that he was a poor candidate for probationary treatment. State v. Everett, 530 So. 2d 615, 1988 La. App. LEXIS 1576 (July 21, 1988), writ of certiorari denied by 536 So. 2d 1233, 1989 La. LEXIS 326 (La. 1989).

Trial court’s failure to adequately comply with La. Code Crim. Proc. Ann. art. 894.1 by considering mitigating factors in addition to defendant’s rap sheet did not require a remand for resentencing because the three-year sentence of hard labor was in the mid-range of sentencing possibilities for the crime of solicitation with the intent to commit unnatural carnal copulation for compensation, a violation of La. Rev. Stat. Ann. § 14:89(A)(2), and was supported by defendant’s consistent and recurring criminal conduct and the fact that defendant was unlikely to respond favorably to probationary treatment. State v. Broussard, 527 So. 2d 577, 1988 La. App. LEXIS 1468 (June 22, 1988).

Defendant’s sentence would not be remanded after the trial court failed to consider the sentencing guidelines under La. Code Crim. Proc. Ann. art. 894.1, because defendant’s sentence was not excessive or harsh, and therefore would be upheld on appeal. State v. Ancona, 527 So. 2d 451, 1988 La. App. LEXIS 1442 (June 7, 1988).

Where the trial court weighed both aggravating and mitigating circumstances in determining an appropriate sentence for defendant, it was not required to articulate every such circumstance, but the record properly revealed adequate consideration of the guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1. State v. Robinson, 525 So. 2d 708, 1988 La. App. LEXIS 1199 (May 17, 1988), writ of certiorari denied by 532 So. 2d 149, 1988 La. LEXIS 2117 (La. 1988).

Considering the circumstances of a father’s incest with his 11-year-old daughter and the reasons for sentencing given by a trial court, the imposition of the maximum sentence of 15 years at hard labor under La. Rev. Stat. Ann. § 14:78(D)(1) was not excessive and was not an abuse of discretion by the trial court. State v. Butters, 527 So. 2d 1023, 1988 La. App. LEXIS 1186 (May 17, 1988).

Sentences of 20 years for forcible rape and 15 years for aggravated burglary were not excessive and accorded with guidelines where the court reviewed the factors, including prior arrests, and defendant could have received 40 and 30 years. State v. Roberts, 522 So. 2d 1237, 1988 La. App. LEXIS 824 (Mar. 10, 1988).

Defendants who robbed a convenience store, stabbed the manager, and slit the throats of four employees, were properly sentenced to 99 years for robbery and 50 years for attempted murder. State v. Hoskins, 522 So. 2d 1235, 1988 La. App. LEXIS 825 (Mar. 10, 1988).

Sentence of seven years imprisonment without benefit of parole for simple burglary of a pharmacy was not excessive where the trial court carefully reviewed the fact that defendant had been convicted of theft of property in another state and had been involved in a series of burglaries of pharmacies. State v. Box, 525 So. 2d 155, 1988 La. App. LEXIS 713 (Mar. 2, 1988).

Defendant’s four year sentence imposed upon conviction for altering the serial number of a firearm in violation of La. Rev. Stat. Ann. § 40:1788(B) was affirmed, as amended, where the trial court gave adequate consideration to the sentencing guidelines provided under La. Code Crim. Proc. Ann. art. 894.1; the court found that the requirements of article 894.1 were met when the record affirmatively showed that the trial court considered the statutory guidelines in particularizing defendant’s sentence. State v. Klause, 525 So. 2d 1076, 1988 La. App. LEXIS 728 (Mar. 2, 1988).

Defendant’s sentence to eight months of community service at 40 hours per week for public bribery was not excessive because the trial court complied with La. Code Crim. Proc. Ann. art. 984.1, as the trial judge weighed the aggravating and mitigating factors and determined that a suspended sentence was appropriate based upon the gravity of the sentence and defendant’s lack of prior criminal history; however, defendant could have received a term of incarceration. State v. Pounds, 522 So. 2d 1119, 1988 La. App. LEXIS 600 (Feb. 23, 1988), writ of certiorari denied in part, reversed in part by 526 So. 2d 789, 1988 La. LEXIS 1333 (La. 1988).

Sentencing guidelines were complied with when a 17-year-old defendant was ordered incarcerated for 17 years at hard labor, as the sentencing judge considered both mitigating and aggravating circumstances as required by La. Code Crim. Proc. Ann. art. 894.1, including defendant’s age, the absence of a criminal record, the seriousness of the offense itself, and the undue risk of further criminal activity. State v. Acey, 517 So. 2d 447, 1987 La. App. LEXIS 10995 (Dec. 22, 1987).

Defendant’s sentence of 60 years at hard labor “without benefit” following his conviction of armed robbery and aggravated burglary was proper, as the trial court complied with the sentencing guidelines of La. Code Crim. Proc. Ann. art. 894.1 by considering numerous aggravating factors, including the violence of the crime, defendant’s record as a chronic criminal, his violent nature, a presentence investigation revealing that his convictions were his third and fourth felony convictions, the likelihood that a lesser sentence would deprecate the seriousness of the offense, his need for a custodial environment, and the fact that he received only one-third of what he could have received for the robbery charge had habitual offender proceedings been filed against him. State v. Green, 518 So. 2d 587, 1987 La. App. LEXIS 10972 (Dec. 22, 1987), writ of certiorari denied by 530 So. 2d 562, 1988 La. LEXIS 1672 (La. 1988).

The contention of a defendant convicted of third offense driving while intoxicated, which converted his misdemeanor into a felony, that the trial judge erred in failing to comply with the sentencing guidelines of La. Code Crim. Proc. Ann. art. 894.1 in imposing his sentence, was without merit; a trial judge need not state his reasons for imposing sentence, as was normally required by art. 894.1, when such sentence had been specifically agreed to as a consequence of a plea bargain. State v. Wright, 517 So. 2d 458, 1987 La. App. LEXIS 10984 (Dec. 22, 1987), writ of certiorari denied by 522 So. 2d 1093, 1988 La. LEXIS 437 (La. 1988).

Resentencing court properly focused on the gravity of defendant’s offense and on the absence of any mitigating factors relating to his culpability for the offense, rather than on evidence of his good behavior since conviction and incarceration. State v. Guzman, 520 So. 2d 1099, 1987 La. App. LEXIS 11004 (Dec. 9, 1987), writ of certiorari denied by 521 So. 2d 1183, 1988 La. LEXIS 416 (La. 1988).

Defendant’s sentence of consecutive five year terms upon his conviction of two counts of simple robbery was not excessive, as the sentencing guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 were complied with in particularizing defendant’s sentence, and as defendant’s plea bargain over charges of armed robbery reduced his exposure to a much more severe sentence. State v. Lighten, 516 So. 2d 1266, 1987 La. App. LEXIS 10810 (Dec. 2, 1987).

The imposition on defendant of a maximum sentence following his guilty plea to cocaine charges was not constitutionally excessive under La. Const. art. I, § 20, because the sentencing judge complied with the guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 in considering aggravating and mitigating factors, such as defendant’s criminal record, likelihood to commit further drug crimes, and need for correctional treatment, and because the sentencing judge had discretion to impose a maximum sentence where there was a reduction in sentencing exposure as a result of a plea bargain. State v. Walker, 516 So. 2d 1273, 1987 La. App. LEXIS 10832 (Dec. 2, 1987).

Where defendant pleaded guilty to a reduced charge of indecent behavior with a juvenile in violation of La. Rev. Stat. Ann. § 14:81, the trial court’s record fell short of compliance with La. Code Crim. Proc. Ann. art. 894.1 because although the record included reference to defendant’s criminal history and that he was married and had children, there was no presentence investigation report; very little on defendant’s personal history, family ties, health, and employment record; very little on the circumstances of the offense; and no explanation of why defendant needed some sort of correctional treatment or why his incarceration at hard labor should be no less than five years; hence, on appeal the court vacated the five-year at hard labor sentence and remanded for resentencing in compliance with La. Code Crim. Proc. Ann. art. 894.1. State v. Willis, 520 So. 2d 836, 1987 La. App. LEXIS 10608 (Nov. 4, 1987).

Where defendant was convicted of issuing worthless checks, a sentence of six years at hard labor was not excessive because defendant had a prior felony conviction for issuing worthless checks, defendant had 16 prior arrests, and defendant demonstrated an unflagging determination to engage in criminal activity. State v. Brantley, 514 So. 2d 747, 1987 La. App. LEXIS 10539 (Oct. 28, 1987).

Defendant was properly ordered to serve the maximum sentence of two years in parish jail, as the sentencing judge complied with the sentencing guidelines of La. Code Crim. Proc. Ann. art. 894.1, having considered aggravating and mitigating factors such as defendant’s young age, her 10-year-old child, her 10 prior shoplifting convictions in 10 years, the absence of any physical harm to anyone, and the fact that she was serving a misdemeanor shoplifting offense at the time she was tried and sentenced for the instant felony offense. State v. Flunder, 517 So. 2d 1057, 1987 La. App. LEXIS 10319 (Oct. 7, 1987).

Trial court did not comply with the guideline requirements of La. Code Crim. Proc. Ann. art. 894.1 when it did not mention mitigation factors in the imposition of the maximum sentence against defendant for armed robbery in violation of La. Rev. Stat. Ann. § 14:64, but it did made the presentence report part of the record; thus, an excessive sentence claim was determinable on review. State v. Sheppard, 510 So. 2d 118, 1987 La. App. LEXIS 9911 (June 29, 1987).

In the prosecution of defendant for distribution of marijuana, defendant’s sentence was excessive under the sentencing guidelines of La. Code Crim. Proc. Ann. art. 894.1 where the sentence was dictated by the prevalence and seriousness of marijuana distribution, and the trial court’s personal attitude and policy regarding the offense. State v. Davis, 511 So. 2d 91, 1987 La. App. LEXIS 9786 (June 26, 1987).

In the conviction of defendant for simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, the trial court properly sentenced defendant to 12 years where the trial court adequately considered the sentencing guidelines, where the trial court took into account the mitigating factors of La. Code Crim. Proc. Ann. art. 894.1, and where the sentence imposed did not shock one’s conscience under La. Const. art. I, § 20. State v. Howard, 511 So. 2d 11, 1987 La. App. LEXIS 9787 (June 26, 1987).

A 15-year sentence for simple arson was proper because the trial judge complied with La. Code Crim. Proc. Ann. art. 894.1 in considering both aggravating and mitigating circumstances and the trial judge’s written reasons for the sentence were given to the defendant prior to the imposition of the sentence. State v. Garner, 511 So. 2d 100, 1987 La. App. LEXIS 9807 (June 26, 1987).

Defendant’s sentence of concurrent nine year terms at hard labor upon pleading guilty to forgery and having multiple other counts of forgery and misdemeanor theft dropped was not excessive, as the sentencing judge considered aggravating and mitigating factors as required by La. Code Crim. Proc. Ann. art. 894.1, including his use of aliases, and false social security numbers and birth dates, as well as the sentence’s severity relative to the crime, including defendant’s reduced exposure to a more severe penalty by virtue of his plea bargain. State v. Abiodun, 509 So. 2d 821, 1987 La. App. LEXIS 9829 (June 23, 1987).

Compliance with the requirements of La. Code Crim. Proc. Ann. art. Article 894.1 did not necessitate an articulation of every aggravating and mitigating circumstance enumerated in the article, however, the record had to affirmatively reflect that the court considered the important elements: defendant’s personal history, any prior criminal record or absence thereof, the seriousness of a particular offense, and the likelihood of recidivism or rehabilitation. State v. Lee, 503 So. 2d 737, 1987 La. App. LEXIS 8853 (Mar. 4, 1987).

Where defendant was sentenced to six years at hard labor, the maximum term for attempted burglary, the sentence was not excessive on the ground that the trial court considered the statutory factors under La. Code Crim. Proc. Ann. art. 894.1(A) and (B), which included: (1) defendant was on probation for burglary at the time of the offense; (2) probation would not likely deter him from committing other serious offenses; (3) the victim could have been seriously harmed had he been in his office; (4) there was no justification; and (5) any lesser sentence would deprecate the seriousness of the offense. State v. Brown, 504 So. 2d 1055, 1987 La. App. LEXIS 8926 (Mar. 4, 1987), writ of certiorari denied by 506 So. 2d 1223, 1987 La. LEXIS 9265 (La. 1987).

Where the trial judge took into consideration the aggravating and mitigating circumstances and sentenced defendant within the range available for the offense, the sentence was not excessive and the trial court complied with the guidelines. State v. Gilliam, 503 So. 2d 585, 1987 La. App. LEXIS 8662 (Feb. 12, 1987).

Where the district court judge failed to comply with La. Code Crim. Proc. Ann. art. 894.1, but indicated that he considered the presentence investigation report, which weighed heavily against defendant due to defendant’s extensive previous criminal activity and failure to reform, and where the record showed a sufficient factual basis for the imposition of the maximum sentence for simple burglary, remand would serve no purpose. State v. Nowacki, 498 So. 2d 1203, 1986 La. App. LEXIS 8639 (Dec. 10, 1986), writ of certiorari denied by 503 So. 2d 475, 1987 La. LEXIS 8829 (La. 1987).

Trial court’s sentence of defendant to a term of five years was not grossly disproportionate to the crime of possession of a Schedule II dangerous controlled substance, and the record demonstrated that the trial court considered defendant’s past and present conduct under La. Code Crim. Proc. Ann. art. 894.1 when it sentenced defendant. State v. Mitchell, 498 So. 2d 1190, 1986 La. App. LEXIS 8660 (Dec. 10, 1986), writ of certiorari denied by 503 So. 2d 1015, 1987 La. LEXIS 8973 (La. 1987).

Where the defendant was a first offender but the presentence report revealed that he had sex with his daughter and the victim and threatened them, the trial court did not err in sentencing the defendant to five years hard labor; the sentence was in accord with La. Code Crim. Proc Ann. art. 894.1. State v. Cottingin, 496 So. 2d 1379, 1986 La. App. LEXIS 8078 (Nov. 5, 1986).

Imposition of a sentence rather than probation upon defendant for possession of controlled substances with intent to distribute in violation of La. Rev. Stat. Ann. § 40:966(A)(1), was not excessive where he had been placed on probation for another drug offense and had performed poorly as a probationer; the trial judge correctly concluded that La. Code Crim. Proc. Ann. art. 894.1(A)(2) was applicable and as such, he did not err in not placing defendant on probation. State v. Ortiz, 495 So. 2d 392, 1986 La. App. LEXIS 7764 (Oct. 8, 1986).

Where defendant was convicted of two counts of arson and one count of simple burglary, a sentence of four years at hard labor on each arson count and eight years on the burglary count, to be served consecutively, was not excessive; the trial judge carefully followed the sentencing guidelines. State v. Paris, 495 So. 2d 428, 1986 La. App. LEXIS 7783 (Oct. 8, 1986).

Trial judge complied with La. Code Crim. Proc. Ann. art. 894.1 by stating on the record that he had considered the guidelines and was imposing the sentence based on defendant’s prior 13 arrests and 6 convictions for DWI. State v. Stewart, 492 So. 2d 916, 1986 La. App. LEXIS 7510 (Aug. 18, 1986), writ of certiorari denied by 508 So. 2d 815, 1987 La. LEXIS 9637 (La. 1987).

Defendant’s sentence of 18 months for his conviction for middle-grade possession of stolen things was not excessive, in violation of La. Const. art. I, § 20; the trial court followed the guidelines under La. Code Crim. Proc. Ann. art. 894.1 and considered the aggravating circumstances of defendant’s arrests for battery, theft, possession of narcotics, and burglary, and the mitigating circumstance that he was employed as an electrician. State v. Brown, 490 So. 2d 601, 1986 La. App. LEXIS 7211 (June 11, 1986).

Five-year maximum sentence imposed following conviction for introduction of contraband into a penal institution, a violation of La. Rev. Stat. Ann. § 14:402, was not excessive considering defendant’s past criminal record, his status as a second felony offender, his failure to previously respond favorably to probationary treatment, and the lack of mitigating factors. State v. Williams, 490 So. 2d 645, 1986 La. App. LEXIS 7238 (June 11, 1986).

La. Code Crim. Proc. Ann. art. 894.1 requires that the trial judge individualize the sentence to defendant and the offense; while the trial judge need not articulate every aggravating and mitigating circumstance outlined in La. Code Crim. Proc. Ann. art. 894.1, the record must reflect that he adequately considered these guidelines in particularizing the sentence to defendant. State v. Hawkins, 490 So. 2d 594, 1986 La. App. LEXIS 7182 (June 11, 1986), writ of certiorari denied by 494 So. 2d 1174, 1986 La. LEXIS 7395 (La. 1986).

Defendant’s sentence as a second offender to serve 50 years at hard labor without benefit of parole, probation, or suspension of sentence for armed robbery was not excessive where the sentencing court considered his young age at the time of the offense, his prior criminal record, the presentence investigative report, the facts of the offense, and the fact that he was currently awaiting trial on another armed robbery charge. State v. Shelton, 490 So. 2d 515, 1986 La. App. LEXIS 7124 (June 5, 1986).

In defendant’s appeal of his sentence as excessive and violative of the sentencing guidelines, the trial judge did not need to recite the entire checklist of La. Code Crim. Proc. Ann. art. 894.1 but the record had to reflect that the judge adequately considered the guidelines; even in the absence of adequate compliance with the mandate of La. Code Crim. Proc. Ann. art. 894.1, it was not necessary for the appellate court to remand the matter for resentencing when the sentence imposed was not apparently severe in relation to the particular offender or the actual offense committed. State v. Abbott, 489 So. 2d 1064, 1986 La. App. LEXIS 7096 (May 28, 1986).

Defendant’s three-year sentence to hard labor for marijuana distribution was excessive and the trial judge did not adequately comply with the sentencing guidelines by articulating that the substantial mitigating factors were considered. State v. Smith, 485 So. 2d 112, 1986 La. App. LEXIS 6247 (Feb. 26, 1986).

Record reflected that the trial court adequately considered the sentencing guidelines in imposing defendant’s sentence in defendant’s aggravated battery case as the record showed that the trial court considered defendant’s dangerous propensities due to defendant’s commission of a prior felony, the likelihood defendant would encounter the victim again in a public place, a prior altercation between defendant and the victim, and the fact that a lesser sentence would deprecate the seriousness of the crime, and, thus, the sentence imposed on defendant was not excessive or an abuse of discretion. State v. Taylor, 485 So. 2d 117, 1986 La. App. LEXIS 6257 (Feb. 26, 1986).

Five-year sentence for the theft of several thousand bushels of soybeans in violation of La. Rev. Stat. Ann. § 14:67 was proper where over 100 farmers were impacted by the crime, and the trial court complied with the guidelines of La. Code Crim. Proc. Ann. art. 894.1 and imposed less than the maximum sentence allowed. State v. Mitchell, 482 So. 2d 1082, 1986 La. App. LEXIS 6074 (Feb. 5, 1986), writ of certiorari denied by 487 So. 2d 437, 1986 La. LEXIS 6297 (La. 1986).

Defendant’s three-year sentence for her crime, possession of marijuana with intent to distribute in violation of La. Rev. Stat. Ann. § 40:966A(1), was proper due to the seriousness of the crime, despite mitigating circumstances, because the judge properly individualized the sentence to the crime as required by La. Code Crim. Proc. Ann. art. 894.1. State v. Wilkinson, 483 So. 2d 245, 1986 La. App. LEXIS 6039 (Feb. 5, 1986), writ of certiorari denied by 488 So. 2d 198, 1986 La. LEXIS 6331 (La. 1986).

Where the trial court considered defendant’s history of criminality, his unlikeness to respond to probation, and the absence of mitigating circumstances in compliance with La. Code Crim. Proc. Ann. art. 894.1, a 99-year sentence for armed robbery was not excessive under La. Const. art. I, § 20. State v. Williams, 482 So. 2d 1090, 1986 La. App. LEXIS 6043 (Feb. 5, 1986).

Concurrent sentences imposed against defendant on two counts of indecent behavior with a juvenile were not excessive in violation of La. Const. art. I, § 20 because they fell within the statutory limits set forth at La. Rev. Stat. Ann. § 14:81(C), sentencing guidelines were considered as required by La. Code Crim. Proc. Ann. art. 894.1, and the trial court articulated a well reasoned basis for imposition of the sentences. State v. Schmutz, 483 So. 2d 247, 1986 La. App. LEXIS 6045 (Feb. 5, 1986), writ of certiorari denied by 488 So. 2d 688, 1986 La. LEXIS 6395 (La. 1986).

Defendants’ 20-year and 24-year sentences for burglary of an inhabited dwelling were vacated because the trial court did not follow the sentencing guidelines in particularizing the sentences to defendants; at the sentencing hearings, the trial court stated only that the crime was offensive or obnoxious, that one defendant had an extensive record, and that the other had been given “many breaks before.” State v. Fluker, 482 So. 2d 112, 1986 La. App. LEXIS 5912 (Jan. 15, 1986).

Commitment of a 15-year old to a juvenile facility until her 21st birthday was excessive considering that this was her first offense and that she was in need of guidance rather than a custodial environment separated from her two babies. State v. Garner, 484 So. 2d 149, 1986 La. App. LEXIS 5867 (Jan. 13, 1986).

In assessing the need for the imposition of a custodial environment for a first delinquency, the juvenile court erred by failing to recognize the excessive hardship on the delinquent and on her two illegitimate babies, as required by La. Code Crim. Proc. Ann. art. 894.1(B)(11). State v. Garner, 484 So. 2d 149, 1986 La. App. LEXIS 5867 (Jan. 13, 1986).

Defendant’s sentence to 21 years at hard labor, the maximum for manslaughter, with two additional years without benefit of parole was not excessive, although he did not have a criminal record, because the trial court considered the factors under La. Code Crim. Proc. Ann. art. 894.1, which included that he was originally tried for capital murder, that the killing of his friend was senseless and unprovoked, that he immediately attempted to kill another friend, and that confinement was necessary to prevent him from committing other crimes. State v. Delahoussaye, 479 So. 2d 1074, 1985 La. App. LEXIS 10405 (Dec. 12, 1985).

Sentencing enhancement imposed for the use of a firearm during an aggravated battery did not foreclose adequate consideration of the sentencing guidelines because the judge was still able to consider the mitigating factors presented by defendant when determining the appropriate sentence for the underlying crime. State v. Hogan, 480 So. 2d 288, 1985 La. LEXIS 10090 (Dec. 2, 1985).

Defendant’s 10-year sentence at hard labor upon conviction for theft of property having a value of over $500 in violation of La. Rev. Stat. Ann. § 14:67 and adjudication as a habitual offender was affirmed where the trial court adequately satisfied the statutory criteria under La. Code Crim. Proc. Ann. art. 894.1 and defendant’s sentence made a measurable contribution to acceptable goals of punishment, not shocking to one’s sense of justice. State v. Robins, 479 So. 2d 612, 1985 La. App. LEXIS 10264 (Nov. 19, 1985).

Where the record showed that, in sentencing defendant to the maximum term of 50 years for attempted murder, the trial court adequately considered the sentencing criteria under La. Code Crim. Proc. Ann. art. 894.1, including the mitigating factor of defendant’s mental condition, the trial court’s further imposition of the firearms enhancement under La. Code Crim. Proc. Ann. art. 893.1 to exclude the possibility of parole was proper. State v. Allen, 478 So. 2d 589, 1985 La. App. LEXIS 10063 (Oct. 30, 1985), affirmed in part by, amended in part by 496 So. 2d 301, 1986 La. LEXIS 7476 (La. 1986).

Defendant’s 15-year sentence for manslaughter was affirmed where the court rejected defendant’s contention that his sentence was both unreasonable and excessive based on his assertion that the trial court failed to consider mitigating circumstances; because the trial court found that there was a strong likelihood, due to defendant’s mental condition, that if defendant received either a suspended sentence or was placed on probation, he would commit another serious offense, the court adequately complied with the sentencing guidelines of La. Code Crim. Proc. Ann. art. 894.1. State v. Smart, 478 So. 2d 559, 1985 La. App. LEXIS 10077 (Oct. 30, 1985).

Where the sentencing judge reviewed the defendant’s personal history, his prior criminal record, the seriousness of the offense, the likelihood that he would commit another offense, and his potential for rehabilitation through correction services other than confinement, he considered every factor enumerated in La. Code Crim. Proc. Ann. art. 894.1(A) and (B), he fully complied with the sentencing guidelines. State v. Byrd, 476 So. 2d 593, 1985 La. App. LEXIS 9973 (Oct. 10, 1985).

A trial judge did not err in imposing on defendant, who was convicted of property theft, a three year suspended sentence subject to serving 90 days in a parish jail, because the judge considered aggravating and mitigating circumstances as required by the sentencing guidelines, La. Code Crim. Proc. Ann. art. 894.1, as the sentence, thereafter suspended, was within the lower range of the sentencing scale, and as the jail time was not excessive in light of the crime committed. State v. Walker, 476 So. 2d 588, 1985 La. App. LEXIS 9978 (Oct. 10, 1985).

The trial court adequately considered the criteria in La. Code Crim. Proc. Ann. art. 894.1 in imposing upon defendant the maximum sentence of 50 years at hard labor for attempted second degree murder under La. Rev. Stat. Ann. § 14:27, and the sentence was not excessive or contrary to La. Const. art. I, § 20. State v. Collatt, 477 So. 2d 177, 1985 La. App. LEXIS 10025 (Oct. 10, 1985), vacated in part by, writ of certiorari dismissed in part by 497 So. 2d 1001, 1986 La. LEXIS 7826 (La. 1986).

Where a sentencing judge considered some of the factors outlined in La. Code Crim. Proc. Ann. art. 894.1 in sentencing a defendant for drug and weapon charges, the judge did not abuse his discretion and the sentence was not excessive. State v. Chance, 475 So. 2d 69, 1985 La. App. LEXIS 8700 (Aug. 21, 1985).

In sentencing a defendant convicted of two counts of cruelty to juveniles, the mandate of La. Code Crim. Proc. Ann. art. 894.1 was satisfied where the record showed that the trial judge considered defendant’s history of violence and that defendant had previously been convicted of the same offense and had been out of prison less than a year when he committed the current offense. State v. Meshell, 473 So. 2d 935, 1985 La. App. LEXIS 8694 (Aug. 12, 1985).

Where defendant appealed his sentence, the requirements of La. Code Crim. Proc. Ann. art. 894.1 were adequately fulfilled when the record affirmatively showed that the trial court considered the statutory guidelines; a trial court need not articulate every aggravating and mitigating factor mentioned in art. 894.1 which he considered in imposing the sentence. State v. Johnson, 474 So. 2d 36, 1985 La. App. LEXIS 9512 (Aug. 2, 1985).

Sentence of 4 years at hard labor and a $5,000 fine or on default to serve 1 additional year at hard labor for attempted distribution of a controlled dangerous substance in violation of La. Rev. Stat. Ann. § 40:967(A)(2) would be vacated and remanded where the trial court failed to articulate reasons for the apparently excessive sentence. State v. Perry, 472 So. 2d 344, 1985 La. App. LEXIS 9009 (June 26, 1985).

Defendants’ sentences of 12 years each for simple burglary were not excessive, where as habitual offenders, they were each subject to maximum terms of 24 years; the trial judge weighed both aggravating and mitigating factors in sentencing defendants and determined that they were an undue risk to society. State v. Sheppard, 472 So. 2d 267, 1985 La. App. LEXIS 8732 (June 25, 1985).

In sentencing defendant for armed robbery, the trial judge more than adequately satisfied the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1 where he considered defendant’s lengthy criminal record and determined that defendant had shown no desire to become a productive member of society since his release from prison, there was an undue risk that he would commit another crime if probation was granted, defendant was in need of correctional treatment, and a lesser sentence would depreciate the seriousness of his offense. State v. Green, 471 So. 2d 1049, 1985 La. App. LEXIS 8758 (June 25, 1985).

Where, at the sentencing hearing, the trial judge stated that defendant was in need of correctional treatment within a custodial environment and that a lesser sentence would deprecate the seriousness of the offense, defendant shot the victim in the back without any provocation, and observed that after defendant completed six month sentences for simple battery, he resumed a life of criminal activity, the judge adequately satisfied the statutory criteria set forth in La. Code Crim. Proc. Ann. art. 894.1. State v. Bradford, 471 So. 2d 1045, 1985 La. App. LEXIS 8771 (June 25, 1985).

Sentence of 20 years at hard labor was not excessive and the trial court properly complied with the sentencing guidelines under La. Code Crim. Proc. Ann. art. 894.1 where, contrary to defendant’s assertion that the trial court did not particularize the sentence to defendant’s particular case, the trial court (1) noted defendant’s consistent pattern of serious crime and that the pattern was worsening, (2) expressly indicated its concern for this specific crime because of the viciousness with which defendant attacked the persons within the house which defendant burglarized, and (3) stated its opinion that rehabilitation, if possible at all, could only be accomplished by long term incarceration. State v. Hamilton, 470 So. 2d 604, 1985 La. App. LEXIS 9757 (May 29, 1985).

Although the trial court failed to completely comport with the requirements of La. Code Crim. Proc. Ann. art. 894.1 when imposing defendant’s sentence with respect to his armed robbery conviction, the sentence was upheld when the presentence report supported the imposition thereof. State v. Keller, 470 So. 2d 325, 1985 La. App. LEXIS 8875 (May 13, 1985).

Where defendant was convicted of aggravated battery, which carried a maximum sentence of 10 years at hard labor and a $5,000 fine, and he was sentenced to five years’ custodial confinement, the sentence was not excessive; the trial court properly followed the guidelines and considered defendant’s dire need for custodial correctional treatment, his youth, his extensive juvenile record, and his probable substance abuse problem. State v. Day, 468 So. 2d 1336, 1985 La. App. LEXIS 9391 (Apr. 16, 1985).

Trial judge’s comment that defendant was a second felony offender was sufficient justification for a two-year parish prison sentence, the statutorily allowed maximum sentence, for theft of merchandise valued at $114, particularly where the first conviction was for armed robbery. State v. Stewart, 468 So. 2d 32, 1985 La. App. LEXIS 9158 (Apr. 15, 1985).

In sentencing defendant to one year in prison on a conviction of cruelty to a juvenile by intentionally beating her son, the trial judge properly gave reasons why a lesser sentence would depreciate the seriousness of the crime; the trial judge therefore complied with the statute. State v. Brian, 467 So. 2d 878, 1985 La. App. LEXIS 9243 (Apr. 10, 1985).

La. Code Crim. Proc. Ann. art. 894.1 intends that the trial court will tailor the individual sentence imposed on the particular defendant to the circumstances of the case. State v. Childs, 466 So. 2d 1363, 1985 La. App. LEXIS 9245 (Apr. 10, 1985).

In prosecution of defendant, defendant was improperly sentenced and resentencing was required under La. Code Crim. Proc. Ann. art. 894.1 where the trial court completely failed to articulate, under the guidelines of art. 894.1, any basis for the sentence of imprisonment which it imposed, and where the trial court’s sentence reflected a lack of individualization or particularization of the sentence imposed on defendant. State v. Dondis, 467 So. 2d 152, 1985 La. App. LEXIS 9244 (Apr. 10, 1985).

Trial court complied with the sentencing guidelines where a review of the sentencing transcript showed that the trial judge considered both mitigating and aggravating circumstances in imposing sentence. State v. Williams, 467 So. 2d 1293, 1985 La. App. LEXIS 9087 (Apr. 9, 1985), overruled in part by State v. Melancon, 536 So. 2d 430, 1989 La. App. LEXIS 99 (La.App. 4 Cir. 1989), overruled by State v. Melancon, 536 So. 2d 430, 1988 La. App. LEXIS 1846 (La.App. 4 Cir. 1988).

Defendant was not entitled to resentencing based on trial court’s failure to articulate the statutory considerations under La. Code Crim. Proc. Ann. art. 894.1 when it sentenced defendant because the sentence imposed was not severe in relation to defendant and the offense committed. State v. Mitchell, 468 So. 2d 3, 1985 La. App. LEXIS 8571 (Apr. 3, 1985), writ of certiorari denied by 469 So. 2d 987, 1985 La. LEXIS 8794 (La. 1985).

Trial judge’s articulation of considerations was adequate to support the maximum sentence it imposed for defendant’s forgery conviction where it noted that defendant had a long felony record, that he was not eligible for a probated or suspended sentence, that there was no indication that he would not commit future crimes, that correctional treatment was needed, and that society had to be protected. State v. Winzer, 465 So. 2d 817, 1985 La. App. LEXIS 8335 (Feb. 27, 1985).

Where the trial court carefully and adequately considered the sentencing guidelines of La. Code Crim. Proc. Ann. art. 894.1 and clearly stated the considerations and factual bases for imposing the sentences that were well within the statutory guidelines, the maximum sentences that might have been imposed were not disproportionate to the crime, and did not needlessly impose pain and suffering; La. Code Crim. Proc. Ann. art. 894.1(C) did not require the sentencing court to refer to every factor listed in La. Code Crim. Proc. Ann. art. 894.1(B) as a factor that was taken into consideration in determining the sentence to be imposed. State v. Brown, 464 So. 2d 1030, 1985 La. App. LEXIS 8307 (Feb. 26, 1985).

The Code of Criminal Procedure sets forth the items that must be considered by the trial judge before passing sentence; the trial judge need not recite the entire checklist of La. Code Crim Proc. Ann. art. 894.1, but the record must reflect that the judge adequately considered the guidelines. State v. Dufore, 464 So. 2d 436, 1985 La. App. LEXIS 8324 (Feb. 26, 1985).

In imposing a six-year sentence for the crime of distribution of pentazocine, the trial judge thoroughly examined both mitigating and aggravating circumstances peculiar to defendant, including defendant’s social history and his extensive criminal record and determined that any lesser sentence would depreciate the seriousness of the crime. State v. Williams, 464 So. 2d 443, 1985 La. App. LEXIS 8326 (Feb. 26, 1985).

Defendant’s 20-year sentence for forcible rape was not constitutionally excessive under La. Const. art. I, § 20 because the district court had considered both aggravating and mitigating factors on the record under La. Code Crim. Proc. Ann. art. 894.1 and the sentence was within the statutory maximum. State v. Bowman, 464 So. 2d 1038, 1985 La. App. LEXIS 8311 (Feb. 26, 1985).

Defendant’s consecutive sentences of 20, 25 and 25 years on his convictions for two counts of attempted second degree murder and armed robbery were proper because of the defendant’s extensive criminal history, the likelihood of continued crime, and the need for a custodial environment. State v. Ashley, 463 So. 2d 794, 1985 La. App. LEXIS 8027 (Jan. 23, 1985).

Where a district court reviewed pre-sentence investigation reports and properly articulated sentencing considerations in accordance with La. Code Crim. Proc. Ann. art. 894.1, defendant’s sentence to four years at hard labor for distribution of PCP was justified and affirmed. State v. Degrate, 463 So. 2d 792, 1985 La. App. LEXIS 8025 (Jan. 23, 1985), writ denied by 468 So. 2d 569, 1985 La. LEXIS 8719 (La. 1985).

Where defendant was convicted of driving a vehicle while intoxicated 11 times within the past 9 years, a district court was justified in imposing a maximum sentence of five years at hard labor without parole, probation, or suspension of sentence, in accordance with La. Rev. Stat Ann. § 14:98 and La. Code Crim. Proc. Ann art. 894.1. State v. Richardson, 463 So. 2d 853, 1985 La. App. LEXIS 8039 (Jan. 23, 1985).

Defendant’s sentence of five years at hard labor for each of three drug-related offenses to run concurrently and a $5,000 fine was not excessive because the trial court followed La. Code Crim. Proc. Ann. art. 894.1 by individualizing defendant’s sentence to the particulars of the crime and the facts and background in the case supported the sentence and fine imposed in light of the sanctions imposed in similar cases where defendant’s involvement in the drug trade apparently was not limited to the immediate offenses, he had a large amount of various controlled substances in his possession at the time of his arrest, and he threatened police officers and an informant while he was out on bail. State v. Lasseigne, 461 So. 2d 1196, 1984 La. App. LEXIS 10139 (Dec. 12, 1984).

Where a trial court failed to state how egregious or blameworthy defendant was; to provide information about defendant’s background, record of arrests, and convictions, if any, or any other facts that might enlighten the sentencing choice; and to state even defendant’s age and there was also no indication that a presentence investigation was made, the trial court failed to comply with La. Code Crim. Proc. Ann. art. 894.1 in sentencing defendant after he was convicted of obscenity; hence, on appeal defendant’s sentence was reversed and set aside and the case was remanded for resentencing. State v. Bias, 461 So. 2d 500, 1984 La. App. LEXIS 10150 (Dec. 12, 1984).

Sentence to the maximum of the offense for which the defendant pled guilty was not excessive where he had reduced his exposure to jail time by pleading guilty to the reduced charge, and his sentence was one half of the maximum of the possible sentence for the original charge. State v. Babcock, 461 So. 2d 477, 1984 La. App. LEXIS 10153 (Dec. 12, 1984).

Where the sentencing judge sentenced defendant to 10 years of hard labor following his conviction for possession of a firearm by a convicted felon, he was not required to articulate every aggravating and mitigating factor set forth in La. Code Crim. Proc. Ann. art. 894.1, so long as the record reflected that he adequately considered the sentencing guidelines enumerated in the statute. State v. Collins, 461 So. 2d 384, 1984 La. App. LEXIS 10246 (Dec. 10, 1984).

A trial court complied with the requirements of La. Code Crim. Proc. Ann. art. 894.1 when it considered, but did not articulate, all of the mitigating factors that related to defendant’s case because the mitigating factors were far outweighed by the number of offenses for which defendant was convicted and the fact that defendant had been convicted on drug related charges on prior occasions. State v. Cann, 460 So. 2d 1096, 1984 La. App. LEXIS 10070 (Dec. 5, 1984).

Four eight year concurrent sentences imposed for four burglary convictions were not excessive as contemplated by La. Const. art. I, § 20 in light of defendant’s criminal history, the fact that the sentences were within the statutory limits, and the trial court’s compliance with La. Code Crim. Proc. Ann. art. 894.1. State v. Rainwater, 457 So. 2d 1280, 1984 La. App. LEXIS 9668 (Oct. 10, 1984).

After a defendant was convicted of simple burglary, the trial judge complied with La. Code Crim. Proc. Ann. art. 894.1 in sentencing him to 18 years at hard labor and the sentence was not excessive under La. Const. art. I, § 20 in light of his extensive criminal record. State v. Morris, 457 So. 2d 119, 1984 La. App. LEXIS 9541 (Sept. 26, 1984).

Although a trial judge clearly did not comply with the La. Code Crim. Proc. Ann. art. 894.1(C) guideline in that he did not state for the record the considerations taken into account and the factual basis therefor in imposing sentence, the record plainly supported the sentence imposed and the sentence was warranted and was not excessive. State v. Tuesno, 456 So. 2d 186, 1984 La. App. LEXIS 9502 (Aug. 31, 1984).

Although the trial court merely reviewed the information relating to defendant disclosed by the pre-sentence investigation report and did not discuss any mitigating factors, the trial court adequately complied with La. Code Crim. Proc. Ann. art. 894.1 in sentencing defendant, as the trial court emphasized the seriousness of the offense, which was an appropriate consideration. State v. Browning, 454 So. 2d 1241, 1984 La. App. LEXIS 9406 (Aug. 22, 1984), writ denied in part by 463 So. 2d 597, 1985 La. LEXIS 7966 (La. 1985).

Where a sentencing judge failed to sufficiently articulate the reasons for defendant’s five-year sentence at hard labor, as statutorily required by La. Code Crim. Proc. Ann. art. 894.1, resentencing was not required where the circumstances of the case, including the seriousness of the crime, defendant’s act of shooting the victim without provocation, and the fact that he was receiving only half the maximum term for the offense of aggravated battery, supported the sentence imposed. State v. Lewis, 455 So. 2d 685, 1984 La. App. LEXIS 9411 (Aug. 22, 1984), review denied by 459 So. 2d 544, 1984 La. LEXIS 10266 (La. 1984).

Defendant’s 30-year term of imprisonment for a first aggravated burglary offense was not unconstitutionally excessive; the trial judge adequately considered the sentencing guidelines of La. Code Crim. Proc. Ann. art. 894.1 by articulating aggravating circumstances that included the time of the crime, defendant’s terrorizing of the victim, and his threat to kill her child. State v. Hawthorne, 454 So. 2d 285, 1984 La. App. LEXIS 9322 (July 31, 1984), writ of certiorari denied by 457 So. 2d 1201, 1984 La. LEXIS 9719 (La. 1984).

Defendant’s sentence for attempted armed robbery was not excessive where the trial judge considered the fact that he did not have a record of a significant amount of criminal behavior, but did have recent arrests for indecent behavior with juveniles and aggravated battery, and also considered the fact that the harm to the juvenile victim from a psychological standpoint was incalculable. State v. Hunter, 454 So. 2d 131, 1984 La. App. LEXIS 10316 (June 6, 1984), review denied by 456 So. 2d 1018, 1984 La. LEXIS 9521 (La. 1984).

Trial court did not err in sentencing defendant to five years at hard labor for each count of distribution of marijuana in violation of La. Rev. Stat. Ann. § 40:966; the trial judge followed the sentencing guidelines found in La. Code Crim. Proc. Ann. art. 894.1, the sentences could have been imposed consecutively pursuant to La. Code Crim. Proc. Ann. art. 883, and defendant’s sentence was only one-fourth of the maximum sentence as provided by La. Rev. Stat. Ann. § 40:966(B). State v. Downing, 451 So. 2d 1221, 1984 La. App. LEXIS 8954 (June 6, 1984).

Eighteen month sentence for indecent behavior with a juvenile was not excessive; the trial court complied with the sentencing guidelines in stating the factual basis and individual considerations on which the sentence was based, including defendant’s criminal record, the seriousness of the crime, potential harm to the victim, and defendant’s consequent need for correctional treatment. State v. Lomas, 450 So. 2d 55, 1984 La. App. LEXIS 8726 (May 16, 1984).

Trial court adequately complied with La. Code Crim. Proc. Ann. art. 894.1 in sentencing defendant to six years for attempted manslaughter, where the trial judge noted that he had studied the presentence report and that the injuries inflicted were very severe; the trial judge was aware of the mitigating circumstances, but found it significant that defendant had the opportunity to walk away and failed to do so. State v. Carrier, 453 So. 2d 1216, 1984 La. App. LEXIS 8730 (May 16, 1984).

Defendant’s sentence at three years at hard labor for distributing marijuana was not excessive, as it was within the lower range of La. Rev. Stat. Ann. § 40:966B(2), as defendant’s extensive criminal history necessitated correctional treatment, and as the guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 were complied with in sentencing, including the consideration of the presentence investigation, the seriousness of the crime, and defendant’s age and education. State v. Richard, 450 So. 2d 57, 1984 La. App. LEXIS 8727 (May 16, 1984).

Although the trial court did not comply with La. Code Crim. Proc. Ann. art. 894.1, the defendant’s two-year sentence was not excessive because the defendant was arrested several times for the same or similar offense and the defendant failed to successfully complete probation; noncompliance was not patent error and did not automatically render a sentence excessive. State v. Allen, 451 So. 2d 618, 1984 La. App. LEXIS 8820 (May 14, 1984).

Where the trial court adequately articulated defendant’s criminal history, and found that no substantial hardship would be visited upon the family of defendant because he was separated from his wife and provided only occasional support to his children, defendant’s sentence of two years at hard labor on the charge of drunk driving, La. Rev. Stat. Ann. § 14:98, was not excessive.. State v. Arterberry, 449 So. 2d 1179, 1984 La. App. LEXIS 8683 (Apr. 30, 1984).

Conclusory statements by a sentencing judge that a defendant was without hope of rehabilitation as a multiple offender and imposition of a maximum sentence only on that basis was in violation of La. Code Crim. Proc. Ann. art. 894.1 where there had no individualizing of the sentence to the particular defendant and the crime, and required that the reviewing court remand the case back for resentencing in compliance with art. 894.1. State v. Swift, 449 So. 2d 654, 1984 La. App. LEXIS 8622 (Apr. 6, 1984).

Defendant’s sentence of 50 years at hard labor was not excessive, as it was within the statutory range set by La. Rev. Stat. Ann. § 14:64, was not disproportionate to the severity of the crime within the meaning of La. Const. art. I, § 20, and was imposed after the mitigating and aggravating circumstances of defendant’s case were considered pursuant to the sentencing guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1. State v. Wardlow, 448 So. 2d 257, 1984 La. App. LEXIS 8495 (Apr. 3, 1984).

Defendant’s sentence of 15 years at hard labor without benefit of probation, parole, or suspension of sentence for attempted second degree murder was not excessive where the trial judge individualized the sentence by stating for the record the considerations taken into account and the factual basis therefore, including defendant’s prior arrests without convictions, prior misdemeanor and felony convictions, the fact that his criminal conduct not only caused serious bodily harm to the victim but also threatened harm to innocent bystanders, and the fact that his conduct was based on circumstances that were likely to recur. State v. Baldwin, 448 So. 2d 834, 1984 La. App. LEXIS 8436 (Mar. 26, 1984).

Under La. Code Crim. Proc. Ann. art. 894.1, the sentencing judge is required to state for the record the considerations taken into account and the factual basis therefor in imposing sentence so as to ensure imposition of a fair and proper sentence in a particular case by adapting the sentence to the offender as well as to the offense. State v. Jack, 448 So. 2d 725, 1984 La. App. LEXIS 8378 (Mar. 13, 1984).

Record of defendant’s conviction for manslaughter in the shooting death of his estranged wife reflected that the trial judge gave due consideration to relevant sentencing factors set forth at La. Code Crim. Proc. Ann. art. 894.1 when the trial judge noted for the record what he believed to be mitigating factors, thoroughly reviewed defendant’s past record noting what information was considered for sentencing purposes, and articulated the feeling that a lesser sentence than the one imposed would deprecate the seriousness of the incident. State v. McKnight, 446 So. 2d 915, 1984 La. App. LEXIS 8314 (Feb. 28, 1984).

Weighing the mitigating factors of defendant’s age and health provided for under the statutory sentencing guidelines set forth at La. Code Crim. Proc. Ann. art. 894.1 with the findings of the court that the defendant had been convicted of other violent crimes and still had a propensity for violence, defendant’s sentence, which was less than one-third of the maximum allowed under law for the crime of attempted second degree murder, was not excessive. State v. Turner, 447 So. 2d 58, 1984 La. App. LEXIS 8296 (Feb. 28, 1984).

Where, at defendant’s sentencing, the trial court refused to allow defendant to introduce evidence of mitigating factors, the trial court did not comply with the letter of the law, but because the record indicated that the court’s refusal was harmless error, the court adequately complied with sentencing guidelines. State v. Aspin, 449 So. 2d 49, 1984 La. App. LEXIS 9980 (Feb. 28, 1984).

Where a trial judge considered in detail all of the factors under La. Code Crim. Proc. Ann. art. 894.1, and a sentence of 21 years imprisonment at hard labor for manslaughter was not so grossly disproportionate to the crime as to shock the sense of justice of a court of appeal, the sentence was not excessive. State v. Heath, 447 So. 2d 570, 1984 La. App. LEXIS 8318 (Feb. 28, 1984), writ of certiorari denied by 448 So. 2d 1302, 1984 La. LEXIS 8734 (La. 1984).

All of the mitigating and aggravating factors mandated in La. Code Crim. Proc. Ann. art. 894.1 must be considered by the trial court in imposing a sentence. State v. Pelt, 448 So. 2d 1294, 1984 La. LEXIS 8436 (Feb. 27, 1984), writ of certiorari denied by 469 U.S. 825, 105 S. Ct. 104, 83 L. Ed. 2d 48, 1984 U.S. LEXIS 3162, 53 U.S.L.W. 3236 (1984).

Trial judge, in sentencing defendant for obscenity, properly mentioned, pursuant to La. Code Crim. Proc. Ann. art. 894.1, the factors that led to his decision, including the fact that the ages of defendant’s victims were excluded, which would have increased his jail time, and that defendant had a prior record involving juveniles. State v. Rogers, 445 So. 2d 174, 1984 La. App. LEXIS 8015 (Feb. 1, 1984), writ of certiorari denied by 446 So. 2d 1230, 1984 La. LEXIS 8587 (La. 1984).

Defendant was properly sentenced 45 years at hard labor for his conviction for armed robbery, in violation of La. Rev. Stat. Ann. § 14:64 because the trial court complied with the sentencing guidelines under La. Code Crim. Proc. Ann. art. 894.1 by considering the absence of mitigating factors and noting that the victim was seriously injured. State v. Keleman, 444 So. 2d 1328, 1984 La. App. LEXIS 7892 (Jan. 16, 1984).

The trial judge could not impose a 10-day sentence for defendant’s DWI conviction without first considering his individual circumstances as required by La. Code Crim. Proc. Ann. art. 894.1, regardless of the inability of his undermanned staff to supervise suspended sentences. State v. Lembcke, 444 So. 2d 353, 1983 La. App. LEXIS 9988 (Dec. 22, 1983).

Trial judge adequately considered the circumstances of each defendant and individualized each sentence as required by La. Code Crim. Proc. Ann. art. 894.1 where he considered their criminal and work records. State v. Chrisentary, 444 So. 2d 345, 1983 La. App. LEXIS 9994 (Dec. 22, 1983), writ of certiorari denied by 446 So. 2d 313, 1984 La. LEXIS 8486 (La. 1984).

Despite having several mitigating circumstances that were properly articulated by the trial judge pursuant to La. Code Crim. Proc. Ann. art. 894.1, defendant was properly sentenced to 10 years at hard labor for a felony theft conviction pursuant to La. Rev. Stat. Ann. § 14:67 where he had a history of theft and had been arrested several times before his sentencing. State v. Perry, 444 So. 2d 329, 1983 La. App. LEXIS 10001 (Dec. 22, 1983).


Although Louisiana’s sentencing guidelines contained in La. Code Crim. Proc. Ann. art. 894.1 contain both aggravating and mitigating factors, defendant’s sentence of seven years for attempted manslaughter was not reversed where the record demonstrated adequate compliance by the trial court. State v. Sanders, 444 So. 2d 312, 1983 La. App. LEXIS 10006 (Dec. 22, 1983).

Where defendant, who pleaded guilty to armed robbery, was sentenced to 10 years at hard labor, the sentence did not violate sentencing guidelines; defendant attacked a sick, defenseless, and elderly man in the sanctity of his home to rob him of his wallet, and beat him almost to death. State v. Smithey, 441 So. 2d 837, 1983 La. App. LEXIS 9832 (Dec. 14, 1983).

Incidental references to a defendant’s Cuban nationality before imposing a sentence were not a basis for reversal based on discriminatory treatment where the record reflected consideration of prior crimes, and the trial court had complied with La. Code Crim. Proc. Ann. art. 894.1(A). State v. Navarro, 442 So. 2d 1217, 1983 La. App. LEXIS 9917 (Dec. 8, 1983).

Defendant’s 10-year sentence at hard labor for possession with intent to distribute a controlled substance was imposed according to the guidelines in La. Code Crim. Proc. Ann. art. 894.1, and was not excessive in violation of La. Const. art. I, § 20, where the trial judge considered mitigating factors but found them no excuse and imposed a sentence within the statutory limits. State v. Jones, 442 So. 2d 1222, 1983 La. App. LEXIS 9919 (Dec. 8, 1983).

A defendant, who was convicted of armed robbery, was properly sentenced to 50 years at hard labor without benefit of probation where the record did not indicate that the sentence was excessive; since the record indicated that a sentence was not excessive, a sentence did not have to be set aside due to lack of compliance with the sentencing guidelines of La. Code Crim. Proc. Ann. art. 894.1. State v. England, 442 So. 2d 1199, 1983 La. App. LEXIS 9766 (Nov. 30, 1983), writ of certiorari denied by 475 So. 2d 349, 1985 La. LEXIS 9378 (La. 1985).

Trial court’s recitation of some of the La. Code Crim. Proc. Ann. art. 894.1 factors, such as defendant’s lengthy criminal record and the risk that she might commit another crime, established a factual basis for the sentence; it was not necessary to list each factor under art. 894.1. State v. Richard, 442 So. 2d 711, 1983 La. App. LEXIS 9664 (Nov. 22, 1983).

Although the trial judge failed to comply with La. Code Crim. Proc. Ann. art. 894.1, and did not state any factual basis for the length of the sentence imposed, a remand for a more complete compliance with art. 894.1 was not necessary because the sentence imposed for the crime of possession of pentazocine was not apparently severe nor grossly out of proportion to the crime; considering that the range of a permissible sentence in the case was from 20 months to 10 years, the appellate court on review was unable to find that the imposition of a five-year sentence was apparently severe and excessive in violation of art. 894.1 and La. Const. art. I, § 20. State v. Jones, 441 So. 2d 423, 1983 La. App. LEXIS 9620 (Nov. 10, 1983), writ of certiorari denied by 443 So. 2d 1122, 1984 La. LEXIS 7962 (La. 1984).

Where the trial judge’s reasons for sentencing defendant on a conviction for attempted distribution of marijuana showed that the guidelines were considered, the trial court adequately complied with La. Code Crim. Proc. Ann. art. 894.1 even though the trial judge did not articulate every aggravating and mitigating circumstance. State v. Sinegal, 442 So. 2d 1169, 1983 La. App. LEXIS 9520 (Nov. 9, 1983).

Although a trial judge did not comply with La. Code Crim. Proc. Ann. art. 894.1, where two defendants, who had exposed their genitals behind glass screens in private booths in a public theater, were convicted under La. Rev. Stat. Ann. § 14:106(A)(1) of attempted obscenity, their sentences of $1,000 fines plus $74 court costs, with suspended one-year jail terms and two years of probation, were not apparently severe, they appeared to reflect a reasonable exercise of the trial judge’s discretion, and defense counsel did not point out any factors that would warrant a remand for compliance with art. 894.1. State v. Walters, 440 So. 2d 115, 1983 La. LEXIS 11901 (Oct. 17, 1983).

Sentence of three consecutive terms of six years for three counts of forgery was not excessive where defendant had two felony convictions 20 years earlier and the character and attitude of defendant indicated a likelihood of committing other crimes. State v. Stoner, 438 So. 2d 1275, 1983 La. App. LEXIS 9307 (Oct. 12, 1983), writ of certiorari denied by 444 So. 2d 118, 1984 La. LEXIS 8025 (La. 1984).

Defendant convicted of theft was properly sentenced to the maximum of two years at hard labor where he had a poor employment history and was arrested on a charge of simple burglary while the pre-sentence investigation was being conducted. State v. Maxie, 438 So. 2d 1199, 1983 La. App. LEXIS 9314 (Oct. 12, 1983), writ of certiorari denied by 443 So. 2d 1118, 1984 La. LEXIS 7937 (La. 1984).

Nothing in the sentencing guidelines precluded the trial court from taking cognizance of a plea bargain that reduced a charge of aggravated rape two offense levels to sexual battery, and sentencing defendant to the maximum term for the offense. State v. Rainey, 438 So. 2d 1328, 1983 La. App. LEXIS 9344 (Oct. 12, 1983).

Where the sentencing judge complied with La. Code Crim. Proc. Ann. art. 894.1, in that the mitigating circumstances were well considered by the judge in his imposition of sentences against the co-defendants, it was within the trial judge’s sentencing discretion to determine whether the aggravating circumstances outweigh the mitigating circumstances. State v. Moss, 438 So. 2d 1283, 1983 La. App. LEXIS 9324 (Oct. 12, 1983), writ of certiorari denied by 443 So. 2d 588, 1983 La. LEXIS 12507 (La. 1983).

Even though the trial court imposed sentence without assigning any reasons, reversal was not required where there were adequate facts in the record to justify the imposition of defendants’ sentences; there was no relevant fact that could have been brought out that was not made available to the trial court or that would have indicated that a lesser sentence should have been imposed. State v. McElveen, 439 So. 2d 601, 1983 La. App. LEXIS 9411 (Oct. 11, 1983).

Defendant’s position as a law enforcement officer was a relevant factor to be considered by the trial court in choosing to sentence him to prison, as opposed to probation, for the crimes of possession of marijuana and theft of property. State v. Spurgeon, 437 So. 2d 981, 1983 La. App. LEXIS 9155 (Sept. 19, 1983).

Sentences of three six -year concurrent terms, fines, and court costs upon defendant’s conviction for two counts of distribution and one count of possession of a controlled substance were not excessive where the sentences were within the statutory limits, the trial court could have imposed consecutive sentences, and the trial court properly considered the facts that defendant was likely to return to the use of illegal drugs and that a term of imprisonment would help her to break her associations with her drug background. State v. Lewis, 436 So. 2d 634, 1983 La. App. LEXIS 8777 (June 29, 1983).

Defendant’s sentence of five years at hard labor for distributing marijuana was excessive under La. Const. art. I, § 20 for failing to give proper weight to the sentencing guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1, which indicated factors that favored the imposition of a suspended sentence or probation, including defendant’s youth, his being a first-time offender without any record, his remorse, steady employment, the hardship on his dependents, all of which suggested that he was not at undue risk of committing further crimes. State v. Paddie, 434 So. 2d 392, 1983 La. LEXIS 11176 (June 27, 1983).

Sentencing judge fulfilled the requirements of La. Code Crim. Proc. Ann. art. 894.1 by adequately considering the guidelines in particularizing the sentence to defendants and taking into account the factual bases supporting the sentences. State v. Thomas, 434 So. 2d 530, 1983 La. App. LEXIS 8929 (June 6, 1983).

Trial court failed to comply with La. Code Crim. Proc. Ann. art. 894.1C because it did not state the sentencing considerations for the record in the presence of defendant and his counsel before the pronouncement; state a basis for imposing the maximum sentence, which was ordinarily reserved only for the worse kind of offense and offender; or indicate that it considered mitigating circumstances, including the fact that defendant had been drinking at the time of the offense and was the sole support for his mother’s six children. State v. Everett, 432 So. 2d 250, 1983 La. LEXIS 10713 (May 23, 1983).

Concurrent sentences of twelve years each for two counts of burglary, two years for receiving stolen goods, and five years for felony theft, were not excessive where defendant had a juvenile and adult arrest record and was ineligible for probation. State v. Jackson, 432 So. 2d 360, 1983 La. App. LEXIS 8477 (May 17, 1983).

Sentence of five years at hard labor was not excessive but was based on a consideration of the guidelines and mitigating factors under La. Code Crim. Proc. Ann. art. 894.1, including the seriousness of the crime of attempted manslaughter, a violation of La. Rev. Stat. Ann. § 14:27, the seriousness of the victim’s injuries, and the fact that defendant had no prior record and was 17 at the time of the offense. State v. Coleman, 432 So. 2d 323, 1983 La. App. LEXIS 8555 (May 17, 1983).

Trial court, in imposing a sentence of four years’ imprisonment for simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, took into consideration the guidelines and mitigating circumstances set forth in La. Code Crim. Proc. Ann. art. 894.1 and individualized the sentence to defendant for the particular crime involved, considering that defendant associated with persons convicted of crimes, that defendant and the child she was carrying would get good pre- and post-natal care in prison, that defendant always went back to her old habits at the end of probation, and that defendant needed confinement for the crime even though it worked a hardship on her family to care for her three other children. State v. Benton, 432 So. 2d 334, 1983 La. App. LEXIS 8562 (May 17, 1983).

Defendant was not entitled to relief from his sentences of five years on a charge of simple burglary and two years on a charge of theft of an amount more than $500; although the trial court did not consider the statutory sentencing guidelines pursuant to La. Code Crim. Proc. Ann. art. 894.1, there was no substantial possibility that defendant’s sentences were excessive where they were entered pursuant to a plea bargain, were well within the statutory limits, and were to run concurrently. State v. Vallare, 430 So. 2d 1336, 1983 La. App. LEXIS 8373 (Apr. 13, 1983).

Sentence of 15 years at hard labor for manslaughter was not constitutionally excessive despite the presence of several mitigating factors where defendant did not act under strong provocation and the victim’s conduct did not induce the killing. State v. Tompkins, 429 So. 2d 1385, 1983 La. LEXIS 10344 (Apr. 4, 1983).

Guidelines of La. Code Crim. Proc. Ann. art. 894.1 where met by the trial court in its imposition of sentence against defendant for a manslaughter conviction when the trial court expressly noted on a form that listed each of the mitigating circumstances that each particular circumstance was not present, and also expressly noted, among other reasons for the sentence, that defendant had already been shown considerable leniency by being permitted to plead to a lesser crime. State v. Lemons, 430 So. 2d 150, 1983 La. App. LEXIS 8143 (Mar. 28, 1983), writ of certiorari denied by 433 So. 2d 1056, 1983 La. LEXIS 10826 (La. 1983).

The contention of a 16-year-old juvenile tried as an adult and convicted of armed robbery, a violation of La. Rev. Stat. Ann. § 14:64, that his sentence was excessive, was without merit; not only was defendant’s sentence within the permitted statutory range for the charged offense, but the trial judge properly particularized the sentence to defendant as required by La. Code Crim. Proc. Ann. art. 894.1. State v. Toussaint, 429 So. 2d 206, 1983 La. App. LEXIS 7835 (Feb. 22, 1983).

Defendant’s 25-year sentence for simple rape after raping his victim at knife-point was proper, as the sentencing guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 were complied with in particularizing the sentence to defendant, and as the maximum sentence for the reduced charge was not excessive given the crime’s brutality and defendant’s violent nature. State v. Lane, 427 So. 2d 1276, 1983 La. App. LEXIS 7908 (Feb. 22, 1983).

Defendant’s sentence of five years at hard labor for one count of distribution of marijuana was proper, because the sentencing judge complied with the sentencing guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 by individualizing the sentence to defendant, giving consideration to his criminal record, the other counts actually filed, the large quantity involved, and the fact that defendant was armed, and because the judge needed not recite all factors mentioned in the guidelines. State v. Kline, 427 So. 2d 1298, 1983 La. App. LEXIS 7915 (Feb. 22, 1983).

Sentencing criteria in La. Code Crim. Proc. Ann. art. 894.1 provided the appropriate criteria by which to measure whether a sentence within statutory limits was nevertheless excessive, either by reason of its length or because it specified confinement rather than less onerous sentencing alternatives; the imposition of a sentence to serve 21 years at hard labor, the maximum penalty, following a conviction of manslaughter was upheld where conditions justifying the maximum sentence were met. State v. Mathews, 428 So. 2d 988, 1983 La. App. LEXIS 7834 (Feb. 22, 1983).

Four and one-half year sentence for simple burglary was not excessive and defendant did not show that the trial court failed to consider the guidelines of La. Code Crim. Proc. Ann. art. 894.1 when it considered his age, his criminal history, his lack of justification for stealing several hundred dollars’ worth of clothing from the victim who owed him money, and the fact that he did not compensate the victim for the substantial loss. State v. Hill, 426 So. 2d 373, 1983 La. App. LEXIS 7663 (Jan. 17, 1983.)

Mid-range sentence was appropriate for a forcible rape defendant who used the threat of force but used no weapons in the offense conduct and where the victim suffered scars and scrapes and seemed to suffer no lasting emotional damage; the reviewing court reduced a 40-year maximum sentence to a 25-year sentence that was the mid-point of the sentencing range given the trial judge had not articulated properly reasons for imposition of the maximum sentence which was constitutionally excessive. State v. Telsee, 425 So. 2d 1251, 1983 La. LEXIS 9549 (Jan. 10, 1983).

Given a trial judge’s compliance with La. Code Crim. Proc. Ann. art. 894.1, a probationer’s sentence of seven years at hard labor for violating La. Rev. Stat. Ann. § 40:967(A)(1) was not excessive, and a first offender’s sentence of four years at hard labor, a portion of the maximum for violation of § 40:967(A)(1), was not excessive. State v. Trahan, 425 So. 2d 1222, 1983 La. LEXIS 9572 (Jan. 10, 1983).

Pursuant to La. Code Crim. Proc. Ann. art. 894.1, defendant’s sentence was not excessive because the trial judge gave an extensive factual basis for the imposition of consecutive sentences, enumerating defendant’s lack of a serious criminal history, his alcohol and drug abuse problem, and his mental problems, as well as the circumstances of the offense, the likelihood that defendant will commit another crime, and his potential for rehabilitation. State v. Murdock, 416 So. 2d 103, 1982 La. LEXIS 11362 (June 21, 1982).

Trial court failed to comply with the sentencing guidelines in La. Code Crim. Proc. Ann. art. 894.1 and imposed an excessive sentence of three years at hard labor on defendant’s conviction of aggravated battery in violation of La. Rev. Stat. Ann. § 14:34; the trial court failed to consider mitigating factors, including the fact that defendant was a relatively young first felony offender with a short prior record, and until the present offense, defendant had lived with the victim for the past 11 years, and had one child by that relationship and had provided his family with support, and the fact that the victim was apparently not seriously injured by defendant’s actions. State v. McClain, 415 So. 2d 936, 1982 La. LEXIS 11295 (June 11, 1982).

Sentence of six years for attempted aggravated burglary was affirmed when the trial court followed the sentencing guidelines under La. Code Crim. Proc. Ann. art. 894.1, and considered a multiplicity of factors having a bearing on the case, La. Code Crim. Proc. Ann. art. 905.5, when the trial court took into account defendant’s desire to straighten out his life and good family background, and defendant’s serious harm his actions caused together with the impact that such an ordeal would have upon the victim. State v. Lodrige, 414 So. 2d 759, 1982 La. LEXIS 11005 (May 17, 1982).

Because the trial judge’s ruling focused on the despicable nature of defendant’s rape offense, with little or no reference to the Louisiana statutory guidelines for sentencing and with little or no reference to the mitigating factors of this case, the Supreme Court of Louisiana was unable to review the excessiveness of defendant’s sentence because it was imposed without proper compliance with the statutory guidelines for sentencing and the sentence was set aside and remanded for resentencing. State v. Lathers, 414 So. 2d 678, 1982 La. LEXIS 10972 (May 17, 1982).

Trial court complied with the sentencing guidelines under La. Code Crim. Proc. Ann. art. 894.1 in imposing consecutive sentences on the defendant because he was found guilty of several vicious crimes, including armed robbery, aggravated kidnapping, aggravated rape, and aggravated crime against nature; the legislature designated very long terms of imprisonment and the sentences were not so disproportionate to the crimes committed so as to shock the court’s sense of justice. State v. Winn, 412 So. 2d 1337, 1982 La. LEXIS 10766 (Apr. 5, 1982).

Defendant’s 12-year sentence for burglary was not excessive in view of the trial judge’s consideration of defendant’s prior “criminal incidents” in addition to his numerous convictions; because La. Code Crim. Proc. Ann. art. 894.1 did not limit the judge’s consideration solely to convictions when imposing the maximum term allowed under the simple burglary statute. State v. Brown, 410 So. 2d 1043, 1982 La. LEXIS 10274 (Mar. 1, 1982).

Pursuant to La. Code Crim. Proc. Ann. art. 894.1, defendant’s sentence was excessive because the trial judge disregarded any mitigating circumstances, including the fact that defendant named his supplier; the defendant received a favorable presentence report recommending probation, and although the judge was not bound by the sentencing report, the recommendation should have been seriously considered in light of defendant’s military record, education, work history and lack of prior record. State v. Bing, 410 So. 2d 227, 1982 La. LEXIS 9966 (Jan. 26, 1982).

Trial judge sufficiently complied with La. Code Crim. Proc. Ann. art. 894.1 when the trial judge sentenced defendant to the maximum allowable under La. Rev. Stat. Ann. § 40:967(C); the trial judge noted that defendant had previously been convicted for the same crime, was on probation at the time of the offense; the judge noted that defendant had received an honorable discharge from the armed forces, and that defendant was peddling contraband for a profit. State v. Clay, 408 So. 2d 1295, 1982 La. LEXIS 9889 (Jan. 25, 1982).

Pursuant to La. Code Crim. Proc. Ann. art. 894.1, appellant’s sentence did not exceed the maximum set by the legislature for the crime committed; the judge followed the statutory guideline requirements and the specific mandates of the Supreme Court of Louisiana. State v. Veals, 407 So. 2d 675, 1981 La. LEXIS 11216 (Dec. 14, 1981).

Pursuant to La. Code Crim. Proc. Ann. art. 894.1, sentences imposed against defendant were not excessive because the trial judge adequately complied with the statutory requirements. State v. Bostick, 406 So. 2d 150, 1981 La. LEXIS 10902 (Nov. 16, 1981).

Defendant’s 30-year sentence without benefit of parole, probation or suspension of sentence, was within the statutory guidelines, but as it appeared defendant’s mental condition could be treated and brought under control, it followed that a 30-year term of imprisonment was not indispensable for the protection of society; appeals court did not conclude that the 30-year sentence was in fact excessive or grossly out of proportion to the severity of the crime. State v. Price, 403 So. 2d 660, 1981 La. LEXIS 10021 (Sept. 8, 1981).

Maximum allowed sentence of five years at hard labor for negligent homicide was not excessive where defendant had a .19 percent blood alcohol level after crossing over a center line and hitting the oncoming car, and the trial judge adequately stated the considerations taken into account pursuant to La. Code Crim. Proc. Ann. art. 894.1 in imposing the sentence. State v. Daranda, 398 So. 2d 1053, 1981 La. LEXIS 8057 (May 18, 1981).

Where a young defendant was convicted of armed robbery and sentenced to 70 years at hard labor without benefit of parole, probation, or suspension of sentence, the sentence was excessive. State v. Williams, 397 So. 2d 1287, 1981 La. LEXIS 7908 (Apr. 6, 1981).

Trial court adequately stated its underlying factual basis for sentencing defendant to three and one-half years at hard labor for violating La. Rev. Stat. Ann. § 14:69 by receiving stolen property, as required by La. Code Crim. Proc. Ann. art. 894.1; defendant’s role in the sale of a stolen truck was more than that of a bystander and the seriousness of the crime was not debatable. State v. Russell, 397 So. 2d 1319, 1981 La. LEXIS 7919 (Apr. 6, 1981).

Defendant’s sentence to six years at hard labor for violating La. Rev. Stat. Ann. § 14:69 by receiving stolen property was not excessive because the trial judge implicitly applied the sentencing guidelines of La. Code Crim. Proc. Ann. art. 894.1 and the sentence was neither severe nor grossly disproportionate to the crime. State v. Russell, 397 So. 2d 1319, 1981 La. LEXIS 7919 (Apr. 6, 1981).

Trial court failed to comply with La. Code Crim. Proc. Ann. art. 894.1 when it merely checked off factors from a standardized form in order to derive defendant’s sentence, because it never individualized the sentencing by explaining why there was an undue risk that defendant would commit future crimes if placed on probation or given a suspended sentence, or why the court thought that defendant was in need of correctional treatment. State v. Fields, 394 So. 2d 597, 1981 La. LEXIS 6915 (Jan. 26, 1981).

Sentence of four years at hard labor for simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, was not excessive where the crime carried a maximum sentence of 12 years, defendant had been placed on probation for a juvenile offense and sent to the State Training Institute, he was paroled from the State Training Institute and committed another offense for which his parole was revoked, and he was returned to the institute. State v. Artis, 391 So. 2d 847, 1980 La. LEXIS 9524 (Dec. 15, 1980).

Where defendant was convicted of manslaughter in the shooting death of her husband, a sentence of 15 years at hard labor was not excessive; the maximum sentence was 21 years, and the judge adequately considered the criteria in the sentencing guidelines. State v. McMahon, 391 So. 2d 1120, 1980 La. LEXIS 9380 (Nov. 10, 1980).

Sentencing judge adequately complied with La. Code Crim. Proc. Ann. art. 894.1 where he cited the factual basis for his conclusion that the “apparently severe” sentence of 99 years for armed robbery based on defendant’s prior criminal history and the violent manner in which defendant perpetrated the offense was appropriate, even though the sentencing judge did not enumerate each factor listed in the statute. State v. Douglas, 389 So. 2d 1263, 1980 La. LEXIS 9044 (Oct. 6, 1980).

Although the trial court followed the sentencing guidelines pursuant to La. Code Crim. Proc. Ann. art. 894.1, defendant’s sentence was well below the maximum that could have been imposed, and the trial court erred when it failed to articulate its reasons for the sentence it imposed. State v. Ramos, 390 So. 2d 1262, 1980 La. LEXIS 9385 (Oct. 6, 1980), overruled by State v. Tolbert, La. 2003-0330, 849 So. 2d 32, 2003 La. LEXIS 1944 (La. June 27, 2003).

Trial court erred in sentencing defendant to the maximum term of five years for attempted distribution of marijuana where he failed to provide any factual reasons for his conclusion that there was an undue risk that defendant would offend again if he was granted probation. State v. Jones, 386 So. 2d 85, 1980 La. LEXIS 8036 (July 7, 1980).

In defendant’s trial on drug charges, the trial court complied with La. Code Crim. Proc. Ann. art. 894.1 before sentencing defendant to the maximum term of 10 years at hard labor plus a fine of $1,000 for each of his two convictions for marijuana distribution and to 6 months in jail plus a $500 fine for his conviction for possession of marijuana, and ordering that the possession sentence was to be consecutive to the concurrent distribution sentences, where the trial court stated for the record the considerations taken into account and the factual basis for imposing the sentences. State v. Jacobs, 383 So. 2d 342, 1980 La. LEXIS 7499 (Apr. 7, 1980).

Under La. Code Juv. Proc. Ann. art. 24, the lower did not commit error when it used the sentencing guidelines of La. Code Crim. Proc. Ann. art. 894.1 in imposing a sentence against an adjudicated delinquent for his role in an aggravated assault, unauthorized use of a movable and resisting arrest. State in Interest of Winstead, 385 So. 2d 311, 1980 La. App. LEXIS 3902 (Mar. 31, 1980).

Defendant’s five-year sentence for violating La. Rev. Stat. Ann. § 40:971(B)(1)(b) by obtaining a controlled dangerous substance by means of fraudulent representations was vacated and set aside because the trial court’s reasons did not reflect that it adequately followed sentencing guidelines as required by La. Code Crim. Proc. Ann. art. 894.1. State v. Voelkel, 377 So. 2d 1204, 1979 La. LEXIS 7518 (Nov. 21, 1979).

Defendant’s five-year sentence for violating La. Rev. Stat. Ann. § 40:971(B)(1)(b) by obtaining a controlled dangerous substance by means of fraudulent representations was vacated and set aside; absent an adequate statement of reasons for the sentence as required by La. Code Crim. Proc. Ann. art. 894.1, the Supreme Court of Louisiana could not measure whether it was excessive. State v. Voelkel, 377 So. 2d 1204, 1979 La. LEXIS 7518 (Nov. 21, 1979).

Defendant’s sentence of 12 years at hard labor after his conviction for attempted aggravated rape of a nine-year-old girl was not excessive; the maximum penalty allowed for the offense by La. Rev. Stat. Ann. § 14.27(D)(1) was 50 years, and the trial judge stated his reasons for imposing the sentence in accordance with La. Code Crim. Proc. Ann. art. 894.1. State v. Carthan, 377 So. 2d 308, 1979 La. LEXIS 7532 (Nov. 12, 1979).

Where defendants were convicted of theft and sentenced to serve 16 months at hard labor, the sentences were improper; the trial judge did not comply with the sentencing guidelines because he did not state the considerations before imposing sentence. State v. Little, 377 So. 2d 332, 1979 La. LEXIS 7535 (Nov. 12, 1979).

La. Code Crim. Proc. Ann. art. 894.1 provides the mechanisms by which the appellate record may reflect the circumstances outside of the trial on the merits, in the light of which the contention of excessiveness may be reviewed on appeal. State v. Cox, 369 So. 2d 118, 1979 La. LEXIS 7265 (Mar. 5, 1979).

La. Code Crim. Proc. Ann. art. 894.1 sets forth appropriate criteria by which to measure whether a sentence within statutory limits is nevertheless excessive, either by reason of its length or because it specifies confinement rather than less onerous sentencing alternatives. State v. Cox, 369 So. 2d 118, 1979 La. LEXIS 7265 (Mar. 5, 1979).

Where a trial judge imposes a sentence without adequate compliance with the mandatory requirement of La. Code Crim. Proc. Ann. art. 894.1 that he state the considerations and the factual basis for his sentence, the court may vacate a sentence and remand for re-sentencing, when the reasons for an apparently severe sentence in relation to the particular offender and the actual offense committed do not appear in the record. State v. Cox, 369 So. 2d 118, 1979 La. LEXIS 7265 (Mar. 5, 1979).

La. Code Crim. Proc. Ann. art. 894.1 requires a statement of reasons by the trial court in imposing sentence, which is an important aid to the court when called upon to exercise its constitutional function to review a sentence complained of as excessive. State v. Cox, 369 So. 2d 118, 1979 La. LEXIS 7265 (Mar. 5, 1979).

Where inadequate compliance with La. Code Crim. Proc. Ann. art. 894.1 is exhibited by the record, the court may remand for re-sentencing in accordance with the mandatory requirements of art. 894.1, whether or not formal request has been made in the trial court that it comply with law; however, if, as required by art. 894.1, the trial court has stated the factual basis and individual considerations upon which the sentence is based, then upon formal assignment of error the court will review whether the trial court’s large discretion has been abused. State v. Cox, 369 So. 2d 118, 1979 La. LEXIS 7265 (Mar. 5, 1979).

In sentencing defendant for distribution of heroin, the trial court erred in imposing a life sentence mandated by La. Rev. Stat. Ann. § 40:966(B), because it was required to consider, in accordance with the procedures and guidelines in La. Code Crim. Proc. Ann. art. 894.1, the option of suspension with probation that was available under La. Code Crim. Proc. Ann. art. 893 at the time the offense was committed. State v. Hopkins, 367 So. 2d 346, 1979 La. LEXIS 7294 (Jan. 29, 1979).

••• Adjustments & Enhancements

•••• General Overview. — Where the record clearly shows an adequate factual basis for the sentence imposed, remand is unnecessary even where there has not been full compliance with La. Code Crim. Proc. Ann. art. 894.1. State v. Bounds, 873 So. 2d 901, 2004 La. App. LEXIS 1181 (May 12, 2004).

Where the prescribed sentence for defendant’s crime of the illegal use of a weapon while committing a crime of violence, without enhancement, was 10 to 20 years and, pursuant to La. Rev. Stat. Ann. § 15:529.1, the sentence range was to be no less than one-half the maximum and no more than twice the maximum for being a second felony offender, defendant’s sentence of 15 years was not excessive because the record amply showed what the trial court took into account when imposing sentence; furthermore, the trial court’s articulated reasons for its sentence were adequate as defendant, who was on parole for manslaughter at the time of the instant crime, acted without justification and created a high risk of substantial injury to several people by spraying bullets in a residential neighborhood. State v. Hill, 796 So. 2d 127, 2001 La. App. LEXIS 2000 (Sept. 26, 2001).

Where defendant asserted that the trial court failed to comply with La. Code Crim. Proc. Ann. art. 894.1(B), in that it failed to consider mitigating circumstances, but defendant did not specify any particular mitigating circumstances which were applicable nor did a review of the record indicate the presence of any mitigating factors not considered by the trial court, the assignment of error was without merit. State v. Jackson, 724 So. 2d 215, 1998 La. App. LEXIS 3446 (Nov. 6, 1998), writ denied by La. 98-3056, 741 So. 2d 1283, 1999 La. LEXIS 895 (La. Apr. 1, 1999).

In sentencing a first-time offender to the maximum of five years at hard labor for negligent homicide, in violation of La. Rev. Stat. Ann. § 14:32, the trial court was not required to articulate every circumstance listed in La. Code Crim. Proc. Ann. art. 894.1; the record contained an adequate factual basis for the sentence, including the use of a gun, which was designed to kill, and the district attorney’s decision not to impose a firearms enhancement, as he could have done under La. Code Crim. Proc. Ann. arts. 893.1 through 893.3. State v. Rachal, 703 So. 2d 678, 1997 La. App. LEXIS 2612 (Oct. 29, 1997), writ denied by La. 97-2978, 716 So. 2d 884, 1998 La. LEXIS 1079 (La. Mar. 27, 1998).

Defendant convicted of both robbery and burglary stemming from one criminal transaction was properly sentenced to consecutive terms of 35 years of hard labor without possibility of parole and 30 years at hard labor, respectively; the trial court did not err in imposing as consecutive defendant’s sentence for a previous simple burglary conviction that was totally unrelated to the instant crimes, even though both crimes were originally charged in the same bill of information. State v. Robertson, 518 So. 2d 579, 1987 La. App. LEXIS 11017 (Dec. 22, 1987), writ of certiorari denied by 523 So. 2d 227, 1988 La. LEXIS 852 (La. 1988).

Sentencing enhancement imposed for the use of a firearm during an aggravated battery did not foreclose adequate consideration of the sentencing guidelines because the judge was still able to consider the mitigating factors presented by defendant when determining the appropriate sentence for the underlying crime. State v. Hogan, 480 So. 2d 288, 1985 La. LEXIS 10090 (Dec. 2, 1985).

Where the record showed that, in sentencing defendant to the maximum term of 50 years for attempted murder, the trial court adequately considered the sentencing criteria under La. Code Crim. Proc. Ann. art. 894.1, including the mitigating factor of defendant’s mental condition, the trial court’s further imposition of the firearms enhancement under La. Code Crim. Proc. Ann. art. 893.1 to exclude the possibility of parole was proper. State v. Allen, 478 So. 2d 589, 1985 La. App. LEXIS 10063 (Oct. 30, 1985), affirmed in part by, amended in part by 496 So. 2d 301, 1986 La. LEXIS 7476 (La. 1986).

•••• Criminal History

••••• General Overview. — Trial court provided a sufficient basis for defendant’s nine year sentence at hard labor without parole for first-degree robbery where it generally referred to La. Crim. Proc. Code Ann. art. 894.1, the facts of his case, defendant’s criminal history that included a prior felony conviction, and the fact that he committed the robbery while on probation. State v. Ballou, 838 So. 2d 869, 2003 La. App. LEXIS 199 (Feb. 5, 2003).

Defendant’s prior conviction for forcible rape, coupled with his release from prison 18 months following his 10-year sentence before committing the present crime did not make his sentence grossly out of proportion to the severity of the crime; thus, the record under La. Code Crim. Proc. Ann. art. 894.1(C) supported the maximum sentence imposed on defendant. State v. Gilbert, 788 So. 2d 574, 2001 La. App. LEXIS 1135 (May 16, 2001).

Defendant’s sentence of five years’ hard labor without benefit of parole, probation, or suspension of sentence, plus a $2,000 fine and the sale of defendant’s vehicle, was not an unconstitutionally excessive punishment for defendant’s conviction for driving while intoxicated (third offense). State v. Tobin, 743 So. 2d 881, 1999 La. App. LEXIS 2953 (Oct. 27, 1999).

Consecutive sentences totaling 22 years for four simple burglary convictions were not excessive in light of defendant’s status as a third felony offender, the significant economic losses to the victims, and the defendant’s consistent involvement in similar offenses while on probation for the same offense. State v. Robinson, 697 So. 2d 607, 1997 La. App. LEXIS 1658 (June 18, 1997), review denied by La. 97-1845, 704 So. 2d 1200, 1997 La. LEXIS 3886 (La. Dec. 12, 1997).

Sentencing judge’s consideration of the defendant’s involvement in a murder, absent a conviction for the murder was not inappropriate under La. Code Crim. Proc. Ann. art. 894.1(B)(7), where the evidence was sufficient to link him to the murder. State v. Wimberly, 618 So. 2d 908, 1993 La. App. LEXIS 1696 (Apr. 23, 1993), writ of certiorari denied by 624 So. 2d 1229, 1993 La. LEXIS 2648 (La. 1993).

The district court set forth adequate reasons for imposing consecutive as opposed to concurrent sentences for defendant’s burglaries that all occurred within the same month so that defendant’s sentences were not excessive under La. Const. art. I, § 20, where the court considered the factors set forth in La. Code Crim. Proc. Ann. art. 894.1, the habitual nature of defendant’s past criminal activities distinguished him from the situation contemplated under La. Code Crim. Proc. Ann. art. 883, and defendant had received a beneficial plea agreement. State v. Jackson, 575 So. 2d 940, 1991 La. App. LEXIS 353 (Feb. 27, 1991), writ denied by 599 So. 2d 313, 1992 La. LEXIS 1834 (La. 1992).

In sentencing defendant to 20 years for purse snatching the trial court improperly relied on allegations as to the factual circumstances of other offenses of which defendant had not been convicted. State v. Perkins, 568 So. 2d 610, 1990 La. App. LEXIS 2063 (Sept. 25, 1990), remanded by La. App. 94-0543, 639 So. 2d 1199, 1994 La. App. LEXIS 1972 (La.App. 4 Cir. June 30, 1994).

In determining defendant’s sentence for molestation of a juvenile and for indecent behavior with juveniles, the trial court improperly considered a prior trial and acquittal on a similar charge as showing the tendency of defendant to commit sex offenses of the same type; however, the trial court could properly have relied on evidence introduced at that trial. State v. Rankin, 563 So. 2d 420, 1990 La. App. LEXIS 1535 (May 30, 1990).

Defendant who repeatedly raped an 18-year-old girl at knife point in her home was properly sentenced to a mandatory term of life in prison without parole for aggravated rape, the maximum 30-year term for aggravated burglary, and the maximum term of 15 years for aggravated crimes against nature, to be consecutively served; defendant had a lengthy criminal history dating back at least 20 years and evinced a complete disregard for the rights of others, and the sentences were within statutory sentencing ranges. State v. Martin, 558 So. 2d 654, 1990 La. App. LEXIS 323 (Feb. 21, 1990), writ of certiorari denied by 564 So. 2d 318, 1990 La. LEXIS 1592 (La. 1990).

Where defendant had committed three prior felonies and evidenced a likelihood of recidivism, and the sentencing range for his offense of purse snatching, a violation of La. Rev. Stat. Ann. § 14:65.1, was between two and 20 years, a seven-year sentence was not excessive under the sentencing guidelines of La. Code Crim. Proc. Ann. art. 894.1. State v. Broussard, 546 So. 2d 656, 1989 La. App. LEXIS 1408 (July 5, 1989).

A trial court did not err in imposing on defendant a 21-year sentence at hard labor after he pled guilty to a reduced manslaughter charge, as the sentencing judge complied with La. Code Crim. Proc. Ann. art. 894.1 by considering such aggravating and mitigating factors as the seriousness of the crime, previous convictions involving violence, age, defendant’s limited education and work experience, and as the sentence was not excessive, given the lack of provocation to justify such conduct, his reduced exposure to life imprisonment on a murder charge, the fact that elements of the second-degree murder charge were present, and the fact that defendant was not charged with use of a firearm in the commission of the offense. State v. Wilson, 542 So. 2d 1157, 1989 La. App. LEXIS 878 (May 10, 1989).

Trial court clearly complied with La. Code Crim. Proc. Ann. art. 894.1 when it sentenced defendants because the court considered the fact that both defendants had extensive criminal histories and incarceration would not have been an undue burden on defendants’ children. State v. Scheen, 539 So. 2d 846, 1989 La. App. LEXIS 456 (Feb. 8, 1989).

Sentencing guidelines were adhered to when defendant was sentenced to six year maximum term because, at the sentencing hearing the trial court enumerated the statutory factors and applied each one to defendant’s case; also, the court was in receipt of a presentence investigation report which set forth the background of defendant. State v. Williams, 532 So. 2d 843, 1988 La. App. LEXIS 1925 (Sept. 29, 1988).

Defendant’s five-year sentence for aggravated battery was not excessive where the trial court properly considered her previous arrests for simple battery, her alcoholic condition, that the victim had accumulated hospital bills which defendant would more than likely never be able to pay, and that defendant had received the benefit of a favorable reduction of the original charge. State v. Smith, 479 So. 2d 636, 1985 La. App. LEXIS 10312 (Nov. 19, 1985).

Defendant’s sentence at three years at hard labor for distributing marijuana was not excessive, as it was within the lower range of La. Rev. Stat. Ann. § 40:966B(2), as defendant’s extensive criminal history necessitated correctional treatment, and as the guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 were complied with in sentencing, including the consideration of the presentence investigation, the seriousness of the crime, and defendant’s age and education. State v. Richard, 450 So. 2d 57, 1984 La. App. LEXIS 8727 (May 16, 1984).

Trial judge did not err in considering the confession of defendant’s co-conspirator implicating defendant in other criminal activity; prior criminal activity was one of the factors under La. Code Crim. Proc. Ann. art. 894.1 to be considered by the trial judge in sentencing a defendant and prior criminal activity is not limited to convictions. State v. Washington, 414 So. 2d 313, 1982 La. LEXIS 10990 (May 17, 1982).

••••• Prior Felonies. — In an aggravated burglary case, defendant’s 30-year mid-range sentence as a third felony offender was reasonable and proportionate where defendant had two prior convictions for simple burglary and unauthorized entry of an inhabited dwelling; the trial court adequately complied with La. Code Crim. Proc. Ann. art. 894.1. State v. Haley, 873 So. 2d 747, 2004 La. App. LEXIS 1026 (Apr. 22, 2004), writ denied by La. 2004-2606, 904 So. 2d 728, 2005 La. LEXIS 2189 (La. June 24, 2005).

Where trial court sentenced defendant as a second felony offender, after he had been found guilty of armed robbery and simple escape, to 60 years at hard labor without benefit of parole, probation or suspension of sentence for the armed robbery conviction, and a sentence of five years at hard labor for the simple escape conviction, where it considered the pre-sentence investigation report containing information about defendant’s personal history, prior criminal record, the seriousness of the offenses, and the likelihood of rehabilitation. State v. Wilson, 867 So. 2d 988, 2004 La. App. LEXIS 495 (Mar. 5, 2004), writ denied by La. 2004-0934, 883 So. 2d 1006, 2004 La. LEXIS 2745 (La. Oct. 1, 2004).

Trial court did not err in not applying the factors in La. Code Crim. Proc. Ann. art. 894.1 because as defendant had been adjudicated a fourth felony offender under La. Rev. Stat. Ann. § 15:529.1, the trial court had no discretion in sentencing defendant. State v. Washington, 852 So. 2d 1206, 2003 La. App. LEXIS 2319 (Aug. 20, 2003), writ denied by La. 2003-2652, 872 So. 2d 510, 2004 La. LEXIS 1743 (La. May 14, 2004).

Where defendant argued that his mandatory life sentence under La. Rev. Stat. Ann. § 15:529.1 was constitutionally excessive, and that the trial court failed to comply with the provisions of La. Code Crim. Proc. Ann. art. 894.1 in imposing sentence, the trial judge was correct in stating that the Habitual Offender Law gave the sentencing court no discretion in cases where a life sentence was mandatory, and defendant did not show the special circumstances necessary to rebut the presumption of constitutionality of his life sentence. State v. Fisher, 852 So. 2d 1075, 2003 La. App. LEXIS 2218 (July 29, 2003), writ denied by La. 2003-2545, 872 So. 2d 510, 2004 La. LEXIS 1741 (La. May 14, 2004).

Defendant’s habitual offender sentence of 30 years at hard labor after considering all of the guidelines of La. Code Crim. Proc. Ann. art. 894.1, including all of defendant’s past, for his conviction for the possession of cocaine with the intent to distribute, was not excessive; defendant’s previous arrests were for possession of narcotics, aggravated battery, aggravated criminal damage, aggravated assault, aggravated burglary, and flight from an officer. State v. Marshall, 841 So. 2d 881, 2003 La. App. LEXIS 461 (Feb. 25, 2003), writ denied by La. 2003-0909, 854 So. 2d 345, 2003 La. LEXIS 2663 (La. Sept. 26, 2003).

Where the defendant was convicted of theft of goods valued over $500 and the presentencing investigatory report indicated that defendant had been arrested 50 times as an adult and convicted of 19 offenses in the past 24 years, his sentence of 20 years at hard labor was affirmed; the record supported the sentence and the district court did not abuse its sentencing discretion under the provisions of La. Code Crim. Proc. Ann. art. 894.1 in imposing the 20-year sentence. State v. Williams, 833 So. 2d 428, 2002 La. App. LEXIS 3691 (Nov. 20, 2002), writ of certiorari denied by La. 2003-0036, 855 So. 2d 307, 2003 La. LEXIS 2772 (La. Oct. 3, 2003).

In sentencing defendant, the trial court did not err by failing to follow the mandates of La. Code Crim. Proc. Ann. art. 894.1 but merely stating that defendant had been adjudicated a fourth felony offender and that he would receive the mandatory sentence; because simple robbery is a crime of violence pursuant to La. Rev. Stat. Ann. § 14:2(13)(y), and because defendant was adjudicated a fourth felony offender pursuant to the constitutional habitual offender law, he faced a mandatory sentence of life imprisonment without benefits, as required by La. Rev. Stat. Ann. § 15:529.1(A)(1)(c)(ii), so articulating the factors would have been an exercise in futility. State v. Wilson, 796 So. 2d 45, 2001 La. App. LEXIS 1905 (Aug. 22, 2001), vacated in part by, remanded by La. 2001-2815, 836 So. 2d 2, 2002 La. LEXIS 3351 (La. Nov. 22, 2002).

Defendant’s two prior felony convictions and case facts were sufficient to support the eight years at hard labor sentence imposed by the trial court for defendant’s conviction for simple burglary of a religious building; the sentence was not constitutionally excessive since there was no imposition of a sentence grossly out of proportion to the severity of the crime, where the trial judge adequately complied with the sentencing guidelines and the record clearly showed an adequate factual basis for the sentence imposed State v. King, 782 So. 2d 654, 2001 La. App. LEXIS 603 (Mar. 7, 2001).

Sentence of eight years at hard labor that was imposed for his conviction on simple burglary of a religious building was upheld where the defendant did not contest the prosecutor noting the defendant’s two prior convictions, a simple burglary and a cocaine offense, could be used as a sufficient basis to support the defendant’s present sentence. State v. King, 782 So. 2d 654, 2001 La. App. LEXIS 603 (Mar. 7, 2001).

Where the sentencing trial judge was the same trial judge who had sentenced a defendant on his plea to carnal knowledge of a juvenile also had sentenced the defendant for criminal mischief, simple criminal damage to property and criminal trespass and for unauthorized use of a movable, the trial judge was familiar with the defendant’s background and was personally aware that the previous period of imprisonment had been ineffective, thus the trial judge had proper reasons to sentence the defendant to the maximum sentence for two counts of indecent behavior with a juvenile and an adjudication as a second -felony habitual offender, 14 years hard labor on each count to be served concurrently; the sentence was not excessive since important elements such as the defendant’s prior criminal record, seriousness of offense and the likelihood of rehabilitation had been taken into account and considered by the sentencing judge.. State v. Bugbee, 781 So. 2d 748, 2001 La. App. LEXIS 332 (Feb. 28, 2001).

Where an armed robbery defendant who was also adjudicated as a second offender faced a minimum sentence, with the habitual offender adjudication, of 49 and a half years and a maximum sentence of 198 years without benefit of parole, probation or suspension of sentence but the the trial judge imposed a sentence of 60 years at hard labor without benefit of parole, probation or suspension of sentence, the defendant did not receive an excessive sentence that did not take into account factors such as his youth and lack of education even though the trial court also noted that the defendant displayed a propensity for violence accompanied by a disregard for human life. State v. Williams, 781 So. 2d 673, 2001 La. App. LEXIS 354 (Feb. 28, 2001).

Record contained an adequate factual basis for the maximum sentence imposed where the trial court discussed defendant’s four felony convictions in imposing sentence, and stated that with defendant’s prior convictions any sentence less than the maximum would not do justice State v. Chess, 762 So. 2d 1279, 2000 La. App. LEXIS 1716 (June 27, 2000).

Defendant’s 100-year sentence for armed robbery was upheld because the sentence was commensurate with the crime and with defendant’s adjudication as a second felony offender; sentence did not constitute a purposelessness and needless infliction of pain and suffering, and the trial court considered defendant’s age, educational background, and familial status. State v. Owens, 763 So. 2d 628, 1999 La. App. LEXIS 2944 (Oct. 27, 1999).

Defendant’s sentence, as a third felony offender, to life imprisonment for his conviction for first degree robbery was not harsh and excessive; the trial court adequately considered the factors enumerated in La. Code Crim. Proc. Ann. art. 894.1, and the sentence did not shock the court’s sense of justice. State v. Louis, 744 So. 2d 694, 1999 La. App. LEXIS 2969 (Oct. 27, 1999).

Defendant’s sentence for life imprisonment as a three time felon was statutorily prescribed and the trial court’s compliance with La. Code Crim. Proc. Ann. art. 894.1 was not mandated. State v. Johnson, 747 So. 2d 61, 1999 La. App. LEXIS 825 (Mar. 31, 1999), writ denied by La. 99-1689, 749 So. 2d 653, 1999 La. LEXIS 3398 (La. Nov. 12, 1999), writ of certiorari denied by 529 U.S. 1114, 120 S. Ct. 1973, 146 L. Ed. 2d 802, 2000 U.S. LEXIS 3265, 68 U.S.L.W. 3711 (2000).

Defendant was properly sentenced to 100 years at hard labor without parole for attempted second-degree murder as a second offender with prior drug and assault convictions as required by La. Code Crim. Proc. Ann. art. 894.1; the trial court considered defendant’s criminal history, the heinous facts of the case, his deliberate cruelty to the victim, that his potential for rehabilitation was slight, that he posed a danger to the public, and that there was an undue risk that during any period of suspended sentence or probation he would commit other crimes. State v. Hills, 727 So. 2d 1215, 1999 La. App. LEXIS 64 (Jan. 20, 1999).

Defendant was improperly sentenced as a second offender where the predicate offense was committed after the offense for which he was sentenced; defendant was eligible for probation because La. Code Crim. Proc. Ann. art. 894.1(B) overrode the requirements of La. Code Crim. Proc. Ann. art. 893. State v. Smith, 635 So. 2d 509, 1994 La. App. LEXIS 970 (Apr. 6, 1994).

Trial court adequately articulated the factors which it considered in imposing defendant’s sentence under La. Code Crim. Proc. Ann. art. 894.1, as the court considered defendant’s young age, the fact that he came from a broken home, and his being forced to live in a high crime area as mitigating factors and his prior felony convictions and acts involving guns and violence as aggravating factors. State v. Gilmer, 604 So. 2d 117, 1992 La. App. LEXIS 1963 (June 24, 1992).

Sentence of five years at hard labor without probation, parole, or suspension of sentence was not excessive for a third-offense driving-while-intoxicated (DWI) conviction, where, inter alia, defendant actually had three prior DWI convictions and also had two prior theft convictions, and one conviction each for attempted first-degree murder and attempted aggravated escape, and he was not deterred. State v. Walker, 573 So. 2d 631, 1991 La. App. LEXIS 135 (Jan. 23, 1991).

While the trial court failed to articulate a factual basis for defendant’s sentence as required by La. Code Crim. Proc. Ann. art. 894.1 and apparently relied solely on defendant’s previous criminal history in sentencing him to the maximum under the habitual offender law, its error did not require remand as the sentence was clearly supported by the record. State v. Jackson, 539 So. 2d 1277, 1989 La. App. LEXIS 432 (Mar. 15, 1989).

Defendant convicted of armed robbery whose prior criminal record included five armed robberies and four burglaries was properly sentenced to 198 years at hard labor without benefit of parole, probation, or suspension of sentence. State v. Gordon, 477 So. 2d 881, 1985 La. App. LEXIS 9873 (Oct. 11, 1985).

Defendants’ sentences of 12 years each for simple burglary were not excessive, where as habitual offenders, they were each subject to maximum terms of 24 years; the trial judge weighed both aggravating and mitigating factors in sentencing defendants and determined that they were an undue risk to society. State v. Sheppard, 472 So. 2d 267, 1985 La. App. LEXIS 8732 (June 25, 1985).

••••• Prior Misdemeanors. — Imposition of a suspended sentence of four years imprisonment at hard labor was not excessive for the first-felony offense of simple burglary where defendant had a transient employment record and lifestyle, a prior arrest and a prior conviction unrelated to that arrest, which conviction was for unauthorized use of a movable. State v. Olds, 494 So. 2d 1255, 1986 La. App. LEXIS 7673 (Sept. 24, 1986).

••••• Three Strikes. — Defendant’s 25-year enhanced sentence as a third felony offender convicted of distribution of cocaine was not excessive considering the facts of defendant’s case, and his non-violent offenses were not a reason to declare his sentence excessive. State v. Lott, 836 So. 2d 584, 2002 La. App. LEXIS 4059 (Dec. 30, 2002), writ denied by La. 2003-0499, 855 So. 2d 755, 2003 La. LEXIS 3021 (La. Oct. 17, 2003).

Defendant was properly sentenced under La. Code Crim. Proc. Ann. arts. 881.1 and 894.1, the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1(a)(1)(b)(ii), and La. Const., art. I, § 20 to mandatory life imprisonment after he was adjudicated a third felony offender because defendant failed to offer any evidence to rebut the presumption of the constitutionality of his enhanced life sentence and because the 16 years that defendant previously served for his first offense of armed robbery was not enough to deter defendant from a life of crime. State v. Barnes, 800 So. 2d 973, 2001 La. App. LEXIS 2207 (Oct. 17, 2001).

Where defendant was convicted on one count of possession of marijuana with intent to distribute, defendant was properly sentenced to 20 years at hard labor, the first five of which were to be served without benefit of parole, probation, or suspension of sentence under La. Code Crim. Proc. Ann. art. 894.1 and La. Const. art. I, § 20 because the sentence was not disproportionate to the severity of the offense committed by this third-felony offender, and because the sentence was not constitutionally excessive. State v. Moton, 793 So. 2d 1269, 2001 La. App. LEXIS 1889 (Aug. 22, 2001).

If the trial court sentences a defendant as a habitual offender, the trial court need not state reasons for sentence, as required by La. Code Crim. Proc. Ann. art. 894.1. State v. Gay, 784 So. 2d 714, 2001 La. App. LEXIS 676 (Apr. 4, 2001).

Trial court failed to comply with La. Code Crim. Proc. Ann. art. 894.1 because it did not adequately state for the record the considerations it took into account when sentencing defendant to 30 years for theft; no remand was necessary because he should have been sentenced to life imprisonment as a fourth felony offender, and thus, the sentence imposed could not be said to be so apparently severe so as to require a remand. State v. Jolly, 768 So. 2d 165, 2000 La. App. LEXIS 1852 (July 25, 2000), writ of certiorari denied by La. 2000-2467, 798 So. 2d 959, 2001 La. LEXIS 2920 (La. Oct. 5, 2001).

Trial court’s failure to articulate reasons for sentencing as required by La. Code Crim. Proc. Ann. art. 894.1 was not an error where the defendant was a fourth felony offender and the sentence imposed by the trial court was mandatory. State v. Hayden, 767 So. 2d 732, 2000 La. App. LEXIS 1450 (May 17, 2000), writ denied by La. 2000-1886, 797 So. 2d 58, 2001 La. LEXIS 2720 (La. Sept. 21, 2001).

La. Rev. Stat. Ann. § 15:529.1 was not unconstitutional for taking away the judge’s discretion under La. Code Crim. Proc. Ann. art. 894.1 and did not constitute cruel and unusual punishment. State v. Thomas, 463 So. 2d 94, 1985 La. App. LEXIS 8111 (Jan. 30, 1985).

••• Departures

•••• General Overview. — Defendant’s sentence to serve a total of 35 years at hard labor, following his conviction of 17 counts of extortion was affirmed because the trial court neither erred in imposing maximum sentences on a number of the counts of conviction, nor in ordering the individual sentences to be served both concurrently and consecutively; the aggregate sentence imposed was lawful, as it was neither grossly disproportionate to the severity of the offense nor did it shock the sense of justice, as defendant had a plan to extort, acted upon his plan and in fact extorted in excess of $100,000 from the victim. State v. Frye, 847 So. 2d 151, 2003 La. App. LEXIS 1401 (May 14, 2003), writ denied by La. 2003-1754, 862 So. 2d 979, 2004 La. LEXIS 52 (La. Jan. 9, 2004).

Trial court adequately considered mitigating factors in sentencing defendant convicted of having carnal knowledge with juvenile to seven years at hard labor and a fine of $1500, where defendant was warned to stay away from the victim, but defendant ignored the consequences involved in engaging in sexual intercourse with a juvenile, thereby supporting the trial court’s finding that defendant would commit the same offense again; the fact that the victim was an active participant in defendant’s criminal conduct was not a mitigating factor to be considered. State v. Smith, 846 So. 2d 786, 2003 La. App. LEXIS 299 (Feb. 12, 2003), writ of certiorari denied by La. 2003-0562, 845 So. 2d 1061, 2003 La. LEXIS 1776 (La. May 30, 2003).

Trial court properly complied with the requirements of La. Code Crim. Proc. Ann. art. 894.1, where the maximum term of imprisonment, five years at hard labor, for second degree battery was not excessive; the trial court determined that defendant’s actions warranted a severe response where defendant, without any significant provocation, sought out the victim, tried to bait him into a fight, and when unsuccessful, blindsided and seriously injured the victim. State v. Scott, 836 So. 2d 1180, 2003 La. App. LEXIS 125 (Jan. 29, 2003).

Where the trial court considered factors in aggravation and mitigation as required by La. Code Crim. Proc. Ann. art. 894.1, there was no impropriety in the trial court then considering sentences imposed in comparable cases. State v. Myers, 773 So. 2d 884, 2000 La. App. LEXIS 3003 (Dec. 6, 2000), writ denied by La. 2001-0343, 807 So. 2d 224, 2002 La. LEXIS 207 (La. Jan. 11, 2002).

Defendant’s sentence to four concurrent sentences of three and one-half years at hard labor on his plea of guilty to four counts of indecent behavior with a juvenile in violation of La. Rev. Stat. Ann. § 14:81 was appropriate where the trial court considered all the aggravating and mitigating factors in applying the sentencing guidelines provided by La. Code Crim. Proc. Ann. art. 894.1 State v. Heaton, 770 So. 2d 477, 2000 La. App. LEXIS 2305 (Oct. 11, 2000).

Trial court need not articulate the aggravating and mitigating circumstances listed in La. Code Crim. Proc. Ann. art. 894.1 as long as the record clearly indicates an adequate factual basis for the sentence imposed. State v. Rice, 758 So. 2d 911, 2000 La. App. LEXIS 704 (Mar. 15, 2000).

Where a defendant had an extensive adult and juvenile record, and was sentenced to 15 years without probation, parole, or suspension, there was no cruel and unusual punishment under La. Const. art. I, § 20; the maximum sentence was 20 years and the trial court properly considered aggravating and mitigating circumstances under La. Code Crim. Proc. Ann. art. 894.1. State v. Pitts, 739 So. 2d 230, 1999 La. App. LEXIS 1144 (Mar. 31, 1999).

Pursuant to La. Code Crim. Proc. Ann. art. 894.1, the record contained sufficient information about defendant and the offense to support imposition of the maximum sentence; defendant manifested deliberate cruelty to the victim, and had an extreme history of violence and self-help. State v. Miller, 703 So. 2d 698, 1997 La. App. LEXIS 2728 (Nov. 7, 1997), writ denied by La. 98-0039, 719 So. 2d 459, 1998 La. LEXIS 1666 (La. May 15, 1998).

On a defendant’s appeal of her sentence following a plea bargain, the sentence imposed by the trial court was not excessive under La. Code Crim. Proc. Ann. art. 894.1 where the trial court articulated its consideration of the aggravating and mitigating factors. State v. LeBleu, 699 So. 2d 1156, 1997 La. App. LEXIS 2280 (Sept. 24, 1997), writ of certiorari denied by La. 97-2672, 706 So. 2d 993, 1998 La. LEXIS 510 (La. Feb. 13, 1998).

Sentences that departed from the sentencing guidelines were not excessive and were valid because the trial court stated its reasons for the sentences in compliance with La. Code Crim. Proc. Ann. § 894.1. State v. Johnson, 671 So. 2d 461, 1995 La. App. LEXIS 2746 (Oct. 6, 1995), writ of certiorari denied by La. 95-2715, 667 So. 2d 1050, 1996 La. LEXIS 564 (La. Feb. 16, 1996).

Under La. Code Crim. Proc. Ann. art. 894.1, an upward departure sentence was not excessive when the trial court uttered it after considering both aggravating and mitigating factors, and it was not constitutionally excessive. State v. Sanford, 660 So. 2d 555, 1995 La. App. LEXIS 2326 (Aug. 23, 1995), writ of certiorari denied by La. 95-2570, 667 So. 2d 527, 1996 La. LEXIS 431 (La. Feb. 9, 1996).

La. Code Crim. Proc. Ann. art. 894.1 only required the sentencing judge to consider the sentencing guidelines and to state for the record the considerations taken into account and the factual basis for the sentence imposed; trial judge did not err in failing to follow the sentencing recommendation as he articulated the aggravating factors and the mitigating factor and his sentence was within the statutory range for the offense. State v. Johnson, 659 So. 2d 846, 1995 La. App. LEXIS 2293 (July 25, 1995), dismissed by La. App. 98-650, 729 So. 2d 55, 1999 La. App. LEXIS 295 (La.App. 5 Cir. Feb. 10, 1999).

Defendant’s 99-year sentence for attempted second degree murder was reversed and remanded where the district court failed to articulate its reasons for deviating from the sentencing guidelines by specifying the aggravating circumstances as required under La. Code Crim. Proc. Ann. art. 894.1(C). State v. Martin, 638 So. 2d 411, 1994 La. App. LEXIS 1784 (May 31, 1994).

Defendant’s sentence was vacated and remanded where the trial judge failed to state for the record the considerations he took into account, including any aggravating or mitigating circumstances which may have been present, as required by La. Code Crim. Proc. Ann. art. 894.1(C). State v. Williams, 635 So. 2d 630, 1994 La. App. LEXIS 980 (Apr. 6, 1994).

Trial court properly considered both the aggravating and mitigating factors set forth in La. Code Crim. Proc. Ann. art. 894.1 in determining defendant’s particular sentence, as the court noted defendant’s long criminal history, likelihood that he would commit future crimes, and the gravity of the offenses that he committed. State v. Berry, 630 So. 2d 1330, 1993 La. App. LEXIS 4005 (Dec. 30, 1993).

Conclusion that the Louisiana Sentencing Guidelines are mandatory to the extent that they must be considered, and that a gross deviation must be supported by articulated reasons in the record, does not conflict with the provisions that no sentence shall be declared unlawful, inadequate, or excessive solely due to the failure of the court to impose a sentence in conformity with the sentencing guidelines of the commission, under former La. Rev. Stat. Ann. § 15:328(B) (now La. Code Crim. Proc. Ann. art. 894.1), and former La. Code Crim. Proc. Ann. art. 881.6 (now La. Code Crim. Proc. Ann. art. 894.1). State v. Smith, 629 So. 2d 333, 1993 La. LEXIS 3585 (Dec. 10, 1993).

Former La. Rev. Stat. Ann. § 15:328(B), and former La. Code Crim. Proc. Ann. art. 881.6 (both now La. Code Crim. Proc. Ann. art. 894.1) recognize the discretion afforded the sentencing court to deviate from the recommended ranges in cases reflecting aggravating or mitigating circumstances, and require a reviewing court to look to both the Louisiana Sentencing Guidelines and the factual findings upon which the sentence is based. State v. Smith, 629 So. 2d 333, 1993 La. LEXIS 3585 (Dec. 10, 1993).

Sentencing judge’s upward departure from the Felony Sentencing Guidelines was not error where the judge considered the sentencing guidelines as required by La. Code Crim. Proc. Ann. art. 894.1, was aware of mitigating circumstances, and found aggravating factors. State v. Vincent, 624 So. 2d 1300, 1993 La. App. LEXIS 2955 (Oct. 6, 1993).

Pursuant to La. Code Crim. Proc. Ann. arts. 881.1-881.4, and former La. Code Crim. Proc. Ann. art. 881.6 (now La. Code Crim. Proc. Ann. art. 894.1) rigid conformity to the Louisiana sentencing guidelines is not required; what is required, however, is that the guidelines be consulted and used as a norm; where aggravating or extenuating circumstances are present and of record, an enhanced or reduced sentence may be imposed; however, a sentence that grossly exceeds the guidelines and is not supported by the record is unlawful and may be reversed on appeal. State v. Smith, 610 So. 2d 152, 1992 La. App. LEXIS 3583 (Dec. 1, 1992), affirmed in part and reversed in part by, remanded by 629 So. 2d 333, 1993 La. LEXIS 3585 (La. 1993).

Trial court’s re-sentencing of defendant, who was convicted of driving while intoxicated, fourth offense, to a term of 25 years’ imprisonment was proper under La. Code Crim. Proc. Ann. art. 894.1 because the trial court particularized the sentence when it considered mitigating and aggravating factors. State v. Davis, 588 So. 2d 1234, 1991 La. App. LEXIS 2849 (Oct. 18, 1991).

Trial court did not commit error under La. Code Crim. Proc. Ann. art. 894.1 in considering defendant’s substance abuse problem as an aggravating rather than a mitigating factor for which defendant was in need of correctional treatment. State v. Ellis, 525 So. 2d 548, 1988 La. App. LEXIS 1145 (May 11, 1988).

Where the evidence established that the district court adequately considered the criteria in La. Code Crim. Proc. Ann. art. 894.1, the sentences imposed on defendant was upheld. State v. Cunningham, 525 So. 2d 44, 1988 La. App. LEXIS 216 (Feb. 3, 1988).

Sentencing judge did not need to articulate every aggravating and mitigating factor for imposing a 50 years at hard labor sentence on an armed robbery defendant, which was in excess of the norm, where the defendant had an extensive criminal history and had held a 14 year old at knife point in the armed robbery. State v. Mitchell, 480 So. 2d 388, 1985 La. App. LEXIS 10564 (Dec. 11, 1985).

Defendant’s 35-year sentence after he was convicted of armed robbery was improper where the trial court failed to weigh not only the circumstances militating for incarceration, but also any mitigating factors pursuant to La. Code Crim. Proc. Ann. art. 894.1(B). State v. Walker, 414 So. 2d 1245, 1982 La. LEXIS 11145 (May 28, 1982).

Trial judge was not required to articulate every mitigating and aggravating circumstance presented under the statute; in light of the parties’ relative ages and the traumatic effect upon the victim, a four year sentence was not excessive. State v. Smith, 404 So. 2d 210, 1981 La. LEXIS 10022 (Sept. 8, 1981).

•• Imposition. — Sentence imposed for vehicular homicide was affirmed because (1) defendant failed to raise the adequacy of the trial court’s compliance with La. Code Crim. Proc. Ann. art. 894.1 in the trial court, thus, defendant was precluded from raising the issue on appeal under La. Code Crim. Proc. Ann. art. 881.1, and (2) the term of the sentence imposed was not excessive under La. Const. art. I, § 20 because the trial court considered all of the circumstances surrounding the victim’s death, including defendant’s prior convictions for driving while intoxicated; however, remand for partial resentencing was appropriate in that the sentence was illegally lenient, where the trial court failed to impose a fine and order participation in a substance abuse or a driver improvement program as required under La. Rev. Stat. Ann. § 14:32.1. State v. Norris, 837 So. 2d 723, 2003 La. App. LEXIS 114 (Jan. 29, 2003), writ denied by La. 2003-0982, 857 So. 2d 518, 2003 La. LEXIS 3289 (La. Nov. 7, 2003).

Because defendant failed to file a motion for reconsideration of his sentence, he was precluded from raising his claims of excessive sentence or that the trial court failed to consider the sentence factors of La. Code Crim. Proc. Ann. art. 894.1. State v. Boudreaux, 777 So. 2d 596, 2000 La. App. LEXIS 3432 (Dec. 20, 2000), writ denied by La. 2001-1893, 805 So. 2d 1181, 2002 La. LEXIS 63 (La. Jan. 4, 2002), writ denied by La. 2001-1180, 805 So. 2d 1183, 2002 La. LEXIS 70 (La. Jan. 4, 2002).

In terms of sentencing, a trial court is not required to list every aggravating and mitigating circumstance so long as the record reflects adequate consideration of the guidelines of La. Code Crim. Proc. Ann. art. 894.1; articulation of the factual basis for the sentence is the goal of art. 894.1, not rigid or mechanical compliance with its provisions. State v. Stiles, 733 So. 2d 612, 1999 La. App. LEXIS 331 (Feb. 24, 1999), modified en banc by La. App. 31854, 733 So. 2d 615, 1999 La. App. LEXIS 1598 (La.App. May 27, 1999), affirmed sub nomine State v. Guzman, La. 99-1528, 769 So. 2d 1158, 2000 La. LEXIS 1267 (La. May 16, 2000).

In homicide cases where perpetrators were first offenders, a trial court adequately complied with the guidelines in La. Code Crim. Proc. Ann. art. 894.1, and the 30-year sentences imposed were not excessive under La. Const. art. I, § 20 due to the serious nature of the crime. State v. Major, 708 So. 2d 813, 1998 La. App. LEXIS 362 (Mar. 4, 1998), writ denied by La. 98-2171, 735 So. 2d 647, 1999 La. LEXIS 77 (La. Jan. 15, 1999).

Record revealed that the trial judge carefully considered the sentencing guidelines pursuant to La. Code Crim. Proc. Ann. art. 894.1; defendant’s sentence, seven years imprisonment plus court costs, was not so grossly disproportionate to the severity of the offense, indecent behavior eith a juvenile, as to shock the court’s sense of justice. State v. Phillips, 606 So. 2d 49, 1992 La. App. LEXIS 2833 (Sept. 30, 1992).

Pursuant to La. Code Crim. Proc. Ann. art. 894.1, defendant’s actual sentence of 10 years was well below the statutory maximum. State v. Wright, 564 So. 2d 1269, 1989 La. App. LEXIS 1669 (Sept. 28, 1989).

Defendant’s sentence for armed robbery convictions was proper where the seriousness of the offenses and the aggravating circumstances outweighed the mitigating factors. State v. Garner, 532 So. 2d 429, 1988 La. App. LEXIS 2134 (Oct. 12, 1988).

Where the sentencing record referenced the severity of the crime, that the elderly female victim was put in fear for her life, that defendant took $7,000 from the victim, and the presentence investigation report, which indicated that defendant was ineligible for probation because he was a second felony offender, such complied with La. Code Crim. Proc. Ann. art. 894.1; hence, on appeal, defendant’s conviction for first degree robbery and his sentence of 20 years at hard labor without benefit of probation, parole, or suspension of sentence were affirmed. State v. Johnson, 486 So. 2d 853, 1986 La. App. LEXIS 6548 (Mar. 25, 1986).

Where a sentencing judge failed to articulate his reasons for sentencing, as required by La. Code Crim. Proc. Ann. art. 894.1, the sentence was vacated and the matter was remanded for resentencing. State v. Thompson, 473 So. 2d 937, 1985 La. App. LEXIS 8693 (Aug. 12, 1985).

Compliance with La. Code Crim. Proc. Ann. art. 894.1 is not an end in itself; the articulation of the factual basis for a sentence is the goal of the article, not rigid or mechanical compliance with its provisions; where the record clearly shows an adequate factual basis for the sentence imposed, remand is unnecessary, even where there has been full compliance with art. 894.1. State v. Necaise, 466 So. 2d 660, 1985 La. App. LEXIS 8476 (Mar. 11, 1985).

A defendant’s sentence of 12 years at hard labor for a conviction of simple burglary was improper where the judge did not sufficiently articulate the reasons for and against imposition of the maximum sentence as directed by La. Code Crim. Proc. Ann. art. 894.1. State v. Quebedeaux, 424 So. 2d 1009, 1982 La. LEXIS 12733 (Nov. 29, 1982).

Pursuant to La. Code Crim. Proc. Ann. art. 894.1, defendant’s sentence was excessive because the trial judge disregarded any mitigating circumstances, including the fact that defendant named his supplier; the defendant received a favorable presentence report recommending probation, and although the judge was not bound by the sentencing report, the recommendation should have been seriously considered in light of defendant’s military record, education, work history and lack of prior record. State v. Bing, 410 So. 2d 227, 1982 La. LEXIS 9966 (Jan. 26, 1982).

••• General Overview. — Where defendant argued that his mandatory life sentence under La. Rev. Stat. Ann. § 15:529.1 was constitutionally excessive, and that the trial court failed to comply with the provisions of La. Code Crim. Proc. Ann. art. 894.1 in imposing sentence, the trial judge was correct in stating that the Habitual Offender Law gave the sentencing court no discretion in cases where a life sentence was mandatory, and defendant did not show the special circumstances necessary to rebut the presumption of constitutionality of his life sentence. State v. Fisher, 852 So. 2d 1075, 2003 La. App. LEXIS 2218 (July 29, 2003), writ denied by La. 2003-2545, 872 So. 2d 510, 2004 La. LEXIS 1741 (La. May 14, 2004).

While La. Code Crim. Proc. Ann. art. 894.1(c) requires the court to state for the record the considerations taken into account and the factual basis used when imposing a sentence, the trial court need not refer to every aggravating and mitigating circumstance in order to comply with the article; however, the record must affirmatively reflect that adequate consideration was given to the codal guidelines in particularizing the defendant’s sentence. State v. Day, 838 So. 2d 74, 2003 La. App. LEXIS 216 (Feb. 5, 2003).

If there is an adequate factual basis for the sentence contained in the record, the trial court’s failure to articulate every circumstance listed in La. Code Crim. Proc. Ann. art. 894.1 will not require a remand for resentencing. State v. Day, 838 So. 2d 74, 2003 La. App. LEXIS 216 (Feb. 5, 2003).

Trial court complied with the sentencing guidelines under La. Code Crim. Proc. Ann. art. 894.1, where it imposed the minimum term of imprisonment under La. Rev. Stat. Ann. § 40:966, and noted defendant’s prior felony conviction as the basis for the sentence. State v. Day, 838 So. 2d 74, 2003 La. App. LEXIS 216 (Feb. 5, 2003).

Defendant’s argument that the trial court erred by failing to state for the record the considerations taken into account and factual basis for imposing the sentence, as required by La. Code Crim. Proc. Ann. art. 894.1(C), failed because it was not included in the motion for reconsideration filed under La. Code Crim. Proc. Ann. art. 881.1. State v. Stacker, 836 So. 2d 601, 2002 La. App. LEXIS 4150 (Dec. 30, 2002), writ denied by La. 2003-0411, 855 So. 2d 327, 2003 La. LEXIS 2917 (La. Oct. 10, 2003).

Where a trial court does not impose a mandatory minimum sentence without the benefits of parole, probation, or suspension of sentence, the sentence should not be amended but should be recognized and the 180-day time period in La. Rev. Stat. Ann. § 15:301.1(D) does not apply to La. Rev. Stat. Ann. § 15:301.1(A) or (B) where the errors were not raised by the sentencing court or the state in the trial court or on appeal; where there is any discretion in a sentence that is illegally lenient, the sentence should be remanded to the trial court for resentencing or for the trial court to comply with the requirements of La. Code Crim. Proc. Ann. art. 894.1, by stating sufficient reasons for imposing a sentence below the mandatory minimum sentence. State v. Davis, 834 So. 2d 1170, 2002 La. App. LEXIS 3910 (Dec. 11, 2002).

Jury’s verdict for second degree battery did not adequately describe defendant’s particularly brutal conduct; while armed with a gun, defendant ordered the other man to cut off the victim’s finger with a meat cleaver over a $90 drug debt, and defendant placed the victim’s finger in a jar to use it to brag to and intimidate others; thus, the trial court properly articulated a factual basis for the four and one-half year sentence imposed, and the sentence was not excessive. State v. Dallas, 830 So. 2d 1113, 2002 La. App. LEXIS 3343 (Nov. 6, 2002).

Failure to comply with La. Code Crim. Proc. Ann. art. 894.1 does not render the sentence invalid if the sentencing choice is clearly supported by the record and reflects that the sentence is not excessive. State v. Moore, 797 So. 2d 756, 2001 La. App. LEXIS 2168 (Sept. 26, 2001).

Trial court properly considered the guidelines under La. Code Crim. Proc. Ann. art. 894.1 where it referenced the extensive reasons given at defendant’s original sentencing when re-sentencing defendant, noted the lack of mitigating factors, and stated its consideration of other factors, including defendant’s prior criminal history, to find that defendant was in need of correctional treatment in a custodial environment. State v. Jackson, 790 So. 2d 720, 2001 La. App. LEXIS 1717 (June 27, 2001).

Inasmuch as defendant, the State, and the trial court agreed to a five-year sentence cap on a conviction for one count of hit-and-run driving with a fatality, there was no need for the trial judge to give reasons for the sentence as required by La. Code Crim. Proc. Ann. art. 894.1 State v. Alexander, 774 So. 2d 1089, 2000 La. App. LEXIS 2995 (Dec. 6, 2000).

Trial court failed to comply with La. Code Crim. Proc. Ann. art. 894.1 because it did not adequately state for the record the considerations it took into account when sentencing defendant to 30 years for theft; no remand was necessary because he should have been sentenced to life imprisonment as a fourth felony offender, and thus, the sentence imposed could not be said to be so apparently severe so as to require a remand. State v. Jolly, 768 So. 2d 165, 2000 La. App. LEXIS 1852 (July 25, 2000), writ of certiorari denied by La. 2000-2467, 798 So. 2d 959, 2001 La. LEXIS 2920 (La. Oct. 5, 2001).

Trial court’s failure to articulate reasons for sentencing as required by La. Code Crim. Proc. Ann. art. 894.1 was not an error where the defendant was a fourth felony offender and the sentence imposed by the trial court was mandatory. State v. Hayden, 767 So. 2d 732, 2000 La. App. LEXIS 1450 (May 17, 2000), writ denied by La. 2000-1886, 797 So. 2d 58, 2001 La. LEXIS 2720 (La. Sept. 21, 2001).

Articulation of the factual basis for a sentence is the goal of La. Code Crim. Proc. Ann. art. 894.1, not rigid or mechanical compliance with its provisions. Where the record clearly shows an adequate factual basis for the sentence imposed, remand is unnecessary, even where there has not been full compliance with La. Code Crim. Proc. Ann. art. 894.1. State v. Barrett, 756 So. 2d 576, 2000 La. App. LEXIS 304 (Mar. 1, 2000).

Defendant was properly sentenced to 25 years at hard labor without benefit of parole upon his plea of guilty of first-degree attempted murder where the trial court and the parties agreed to the sentence ceiling and the sentence was imposed within the limits of that agreement; the trial court was not required under La. Code Crim. Proc. Ann. art. 894.1 to articulate reasons for the sentence because the sentence cap was within the agreed-upon range. State v. McLaurin, 743 So. 2d 928, 1999 La. App. LEXIS 2949 (Oct. 27, 1999).

Sentence was remanded pursuant to La. Code Crim. Proc. Ann. art. 894.1 because the trial court failed to indicate any specific reasons to justify the severe sentence, and the trial court was given the opportunity to state its reasons or reduce the sentence. State v. Shipp, 754 So. 2d 1068, 1999 La. App. LEXIS 2671 (Sept. 24, 1999).

Generally, a reviewing court must determine whether the trial judge adequately complied with the sentencing guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 and whether the sentence is warranted in light of the particular circumstances of the case; if adequate compliance with art. 894.1 is found, the reviewing court must determine whether the sentence imposed is too severe in light of the particular defendant and the circumstances of his case, keeping in mind that maximum sentences should be reserved for the most egregious violators of the offense so charged. State v. Robinson, 744 So. 2d 119, 1999 La. App. LEXIS 2406 (Aug. 11, 1999).

Trial court’s failure to articulate every circumstance in La. Code Crim. Proc. Ann. art. 894.1 before sentencing defendant did not require a remand for resentencing; where defendant was convicted of aggravated oral sexual battery, and where the violence of the crime and defendant’s prior criminal history provided an adequate factual basis for the sentence. State v. Ditcharo, 739 So. 2d 957, 1999 La. App. LEXIS 2230 (July 27, 1999), writ denied by La. 1999-2551, 754 So. 2d 964, 2000 La. LEXIS 627 (La. Feb. 18, 2000).

Mandatory life sentence for second-degree murder was not excessive, and because the sentence was mandatory, there was no error in the trial court’s failure to state its reasons for imposing the sentence. State v. Koon, 730 So. 2d 503, 1999 La. App. LEXIS 434 (Feb. 24, 1999).

Where a defendant was charged with aggravated kidnapping under La. Rev. Stat. Ann. § 14:44, but, in return for a guilty plea, the defendant was convicted of second degree kidnapping under La. Rev. Stat. Ann. § 14:44.1, and received the maximum sentence, given that the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1 were considered and articulated by the sentencing court, and that the sentence did not violate La. Const. art. I, § 20 because it was not grossly out of proportion to the seriousness of the offense or nothing more than a purposeless and needless infliction of pain and suffering, the sentence did not shock the sense of justice of a court of appeals nor could it be said that the trial court abused its discretion in the sentence it imposed. State v. Overby, 714 So. 2d 28, 1998 La. App. LEXIS 736 (Apr. 8, 1998), writ denied by La. 2001-0179, 808 So. 2d 345, 2002 La. LEXIS 512 (La. Feb. 1, 2002).

Given that a trial court took cognizance of the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1 and provided comprehensive oral reasons that reflected careful consideration of the guidelines under art. 894.1, and given the provisions of La. Code Crim. Proc. Ann. art. 883 concerning multiple convictions, the imposition of consecutive terms of incarceration upon convictions for attempted second degree murder, aggravated rape, and aggravated kidnapping was not constitutionally excessive. State v. Shipp, 712 So. 2d 230, 1998 La. App. LEXIS 738 (Apr. 8, 1998), writ denied by La. 98-1199, 724 So. 2d 775, 1998 La. LEXIS 2913 (La. Sept. 25, 1998).

Given that a trial court complied with La. Code Crim. Proc. Ann. art. 894.1 and, although, if a defendant were convicted of two or more offenses based on the same act or transaction, or constituting parts of a common scheme or plan, the terms of imprisonment should be served concurrently unless the trial court expressly directed that some or all be served consecutively, La. Code Crim. Proc. Ann. art. 883, it was within the discretion of the trial court to impose consecutive sentences upon convictions for aggravated kidnapping, La. Rev. Stat. Ann. § 14:44, and three counts of armed robbery, La. Rev. Stat. Ann. § 14:64(A). State v. Arvie, 709 So. 2d 810, 1998 La. App. LEXIS 178 (Feb. 4, 1998), writ denied by La. 98-2461, 736 So. 2d 827, 1999 La. LEXIS 275 (La. Jan. 29, 1999), writ denied by La. 2003-2706, 885 So. 2d 572, 2004 La. LEXIS 3173 (La. Oct. 29, 2004).

Pursuant to La. Code Crim. Proc. Ann. art. 894.1, a trial court properly stated the reasons for imposing its sentence on defendant upon his conviction for distribution of cocaine although the trial court did not articulate all the aggravating and mitigating factors in art. 894.1, and the trial court’s reasons were supported by the evidence in the record. State v. Alexander, 696 So. 2d 171, 1997 La. App. LEXIS 1533 (June 4, 1997), review denied by La. 97-1803, 704 So. 2d 1199, 1997 La. LEXIS 3881 (La. Dec. 12, 1997).

Where the trial court took cognizance of the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1 and articulated the reasons for the sentence on the record, the sentence for molestation of a juvenile was not excessive. State v. Tomlinson, 690 So. 2d 946, 1997 La. App. LEXIS 368 (Feb. 26, 1997), writ denied by La. 97-2487, 717 So. 2d 644, 1998 La. LEXIS 1488 (La. Apr. 3, 1998), writ denied by La. 2003-0975, 870 So. 2d 265, 2004 La. LEXIS 1280 (La. Apr. 8, 2004).

While the trial court erred in failing to advise defendant about certain statutory provisions under La. Code Crim. Proc. Ann. art. 930.8(C) and La. Code Crim. Proc. Ann. art. 894.1(D), regarding post-conviction relief, his release date, diminution of sentence, eligibility for parole and other matters, these errors were not reversible per La. Code Crim. Proc. Ann. art. 894.1(F). State v. Price, 676 So. 2d 1114, 1996 La. App. LEXIS 1391 (June 25, 1996).

Trial court complied with La. Code Crim. Proc. Ann. art. 894.1(C) by stating the reasons for sentencing defendant to the maximum statutory sentence upon defendant’s plea of guilty to aggravated oral sexual battery under former La. Rev. Stat. Ann. § 14:43.4(A)(4) (now La. Rev. Stat. Ann. § 14:43) and by including defendant’s victim’s age as an aggravating factor, where defendant had oral sex with a minor, and where the minor was under 12 years of age. State v. Walker, 677 So. 2d 532, 1996 La. App. LEXIS 1250 (June 5, 1996), writ of certiorari denied by La. 96-1767, 684 So. 2d 924, 1996 La. LEXIS 3517 (La. Dec. 6, 1996).

La. Code Crim. Proc. Ann. art. 894.1(C) requires the court to state for the record the considerations taken into account and the factual basis used when imposing a sentence. State v. Lopez, 670 So. 2d 283, 1996 La. App. LEXIS 221 (Jan. 31, 1996).

Trial judge’s statement that he had considered the sentencing guidelines and that he would deviate from them satisfied the requirements of La. Code Crim. Proc. Ann. art. 894.1 and presupposed consideration of the guidelines; review of the sentence was limited to excessiveness, which was prohibited by La. Const. art. I, § 20. State v. Guzman, 665 So. 2d 512, 1995 La. App. LEXIS 3275 (Nov. 15, 1995), writ of certiorari denied by La. 95-2853, 668 So. 2d 366, 1996 La. LEXIS 702 (La. Feb. 28, 1996).

Although the trial court clearly did not consider the Felony Sentencing Guidelines, as required by La. Code Crim. Proc. Ann. art. 894.1(A) and (C), at a second resentencing, La. Code Crim. Proc. Ann. art. 894.1 had been repealed, and the repeal was retroactive, so there was no point to remanding for resentencing. State v. O’Neal, 665 So. 2d 61, 1995 La. App. LEXIS 3214 (Nov. 9, 1995), writ of certiorari denied by La. 95-2975, 669 So. 2d 433, 1996 La. LEXIS 788 (La. Mar. 15, 1996).

Where a trial court stated its considerations and the factual basis for the sentence imposed on defendant in departure of the guidelines as required under La. Code Crim. Proc. Ann. art. 894.1, an appellate court was limited to determining whether the sentence was constitutionally excessive. State v. Cook, 664 So. 2d 489, 1995 La. App. LEXIS 2718 (Oct. 18, 1995), reversed by, remanded by La. 95-2784, 674 So. 2d 957, 1996 La. LEXIS 1416 (La. May 31, 1996).

Trial court did not state its reasons for its imposition of sentence on defendant as required under La. Code Crim. Proc. Ann. art. 894.1, and the case was remanded for resentencing. State v. Guffey, 649 So. 2d 1169, 1995 La. App. LEXIS 171 (Feb. 1, 1995), writ of certiorari denied by La. 95-0973, 660 So. 2d 469, 1995 La. LEXIS 2067 (La. Sept. 22, 1995).

Pursuant to La. Code Crim. Proc. Ann. art. 894.1, a sentencing court was not required to follow the guidelines in imposing sentence, but only had to state for the record that it considered such; defendant’s convictions and sentences for aggravated rape, attempted second degree murder and aggravated crime against nature were thus affirmed. State v. Jack, 614 So. 2d 215, 1993 La. App. LEXIS 308 (Feb. 3, 1993), writ of certiorari denied by 619 So. 2d 575, 1993 La. LEXIS 1983 (La. 1993).

While a trial court did not comply with the requirements of La. Code Crim. Proc. Ann. art. 894.1, it was not necessary to remand the matter for resentencing because the sentence imposed was not severe in relation to the offender and the offense. State v. Farmer, 612 So. 2d 801, 1992 La. App. LEXIS 4259 (Dec. 23, 1992).

Trial court complied with La. Code Crim. Proc. Ann. art. 894.1, where defendant was convicted of cruelty to a juvenile, and where the trial court particularized the factors in art. 894.1 to defendant before sentencing her. State v. Carson, 598 So. 2d 576, 1992 La. App. LEXIS 1059 (Apr. 14, 1992).

Imposition of the maximum sentence for attempted possession with intent to distribute cocaine was not excessive, and a trial judge adequately complied with the sentencing guidelines, as required by La. Code Crim. Proc. Ann. art. 894.1. State v. McNair, 597 So. 2d 1096, 1992 La. App. LEXIS 1002 (Apr. 8, 1992), writ of certiorari denied by 605 So. 2d 1113, 1992 La. LEXIS 2979 (La. 1992).

Because the sentencing judge failed to give his full reasons for sentencing an attorney to a fine and jail time for her contempt of court conviction as required under La. Code Crim. Proc. Ann. art. 894.1, he had to state his considerations and the factual basis for imposing the sentence on remand. State v. Minnieweather, 587 So. 2d 1190, 1991 La. App. LEXIS 3671 (Oct. 10, 1991).

Where the trial court thoroughly applied La. Code Crim. Proc. Ann. art. 894.1 when determining defendant’s sentence with respect to his conviction for possession of cocaine with the intent to deliver, defendant’s sentence was proper and upheld accordingly. State v. Alsandor, 587 So. 2d 197, 1991 La. App. LEXIS 2523 (Oct. 2, 1991).

When it handed out sentences for manslaughter, the court substantially complied with La. Code Crim. Proc. Ann. art. 894.1, even though it failed to include the fact that defendant and decedent were intoxicated at the time of the incident, defendant was initially struck over the head with a rifle by the decedent and was put out or forced out of the decedent’s residence, and the court did not consider the decedent’s initial overt act as the aggressor. State v. Otis, 586 So. 2d 595, 1991 La. App. LEXIS 2268 (Aug. 21, 1991), remanded by 592 So. 2d 1, 1991 La. App. LEXIS 3500 (La.App. 2 Cir. 1991).

Under La. Code Crim. Proc. Ann. art. 894.1, the trial court was not required to articulate each of the statutory guidelines when it imposed defendant’s sentence of 17 years at hard labor for manslaughter. State v. Larson, 579 So. 2d 1050, 1991 La. App. LEXIS 792 (Apr. 17, 1991), writ of certiorari denied by 588 So. 2d 1110, 1991 La. LEXIS 3015 (La. 1991).

La. Code Crim. Proc. Ann. art. 894.1, which set forth sentencing guidelines to be followed so the trial judge can tailor the sentence imposed on the particular defendant to the particular circumstances of the crime, was complied with where for an attempted forcible rape, defendant received the maximum 20 years at hard labor sentence even though the one year without parole, probation, or suspension of sentence provision was not included in the defendant’s sentence. State v. James, 573 So. 2d 1277, 1991 La. App. LEXIS 22 (Jan. 17, 1991), writ denied by 600 So. 2d 675, 1992 La. LEXIS 2308 (La. 1992).

Man who used a gun to commit two separate store robberies was properly sentenced to 33 and 23 year consecutive terms; although his co-defendant received only 5-year terms for the same crimes, due process did not require sentencing parity. State v. Sylvas, 558 So. 2d 1192, 1990 La. App. LEXIS 328 (Feb. 21, 1990).

In defendant’s trial for forcible rape and aggravated burglary, the trial court complied with La. Code Crim. Proc. Ann. art. 894.1 by discussing on the record the provisions of La. Code Crim. Proc. Ann. arts. 894.1(A) and 894.1(B) as they related to defendant before sentencing him. State v. Greer, 553 So. 2d 892, 1989 La. App. LEXIS 2179 (Nov. 16, 1989).

Trial court erred under La. Code Crim. Proc. Ann. art. 894.1 when it failed to consider defendant’s clean record and honorable discharge from the Navy during defendant’s sentencing for possession of amphetamines. State v. Edwards, 552 So. 2d 34, 1989 La. App. LEXIS 1979 (Nov. 8, 1989).

It was unnecessary for the appellate court to remand for further compliance by the trial court with La. Code Crim. Proc. Ann. art. 894.1 where the record contained sufficient information on which the court could review the severity of the sentence, the sentence imposed was within the penalty by statute for the offense, and the penalty was not clearly excessive in light of the repugnant nature of the offense. State v. Hill, 552 So. 2d 556, 1989 La. App. LEXIS 2060 (Nov. 1, 1989), writ of certiorari denied by 559 So. 2d 136, 1990 La. LEXIS 520 (La. 1990).

While the trial court failed to articulate a factual basis for defendant’s sentence as required by La. Code Crim. Proc. Ann. art. 894.1 and apparently relied solely on defendant’s previous criminal history in sentencing him to the maximum under the habitual offender law, its error did not require remand as the sentence was clearly supported by the record. State v. Jackson, 539 So. 2d 1277, 1989 La. App. LEXIS 432 (Mar. 15, 1989).

Defendant’s sentence to the maximum six months in the parish jail upon his conviction for possession of marijuana was not unconstitutionally excessive or improperly imposed because the district court adequately explained its reasons for imposing the maximum sentence, defendant admitted to being a full time user of marijuana, defendant boasted of his ability to avoid arrests, defendant was proud of his association with marijuana use, and defendant expressed no remorse for his crime. State v. Cassell, 540 So. 2d 1219, 1989 La. App. LEXIS 457 (Mar. 15, 1989), writ of certiorari denied by 548 So. 2d 321, 1989 La. LEXIS 2081 (La. 1989).

A maximum 40-year prison sentence, imposed against a defendant convicted of forcible rape, was proper where the trial judge stated for the record the considerations taken into account and the factual basis in imposing the sentence. State v. Moore, 534 So. 2d 1275, 1988 La. App. LEXIS 2867 (Nov. 29, 1988), writ denied by 560 So. 2d 21, 1990 La. LEXIS 885 (La. 1990).

Because the trial judge did not articulate his reasoning for imposing a life sentence as required by La. Code Crim. Proc. Ann. art. 894.1, remand was necessary for resentencing purposes. State v. Gabriel, 533 So. 2d 92, 1988 La. App. LEXIS 2046 (Oct. 11, 1988).

Sentencing guidelines were adhered to when defendant was sentenced to six year maximum term because, at the sentencing hearing the trial court enumerated the statutory factors and applied each one to defendant’s case; also, the court was in receipt of a presentence investigation report which set forth the background of defendant. State v. Williams, 532 So. 2d 843, 1988 La. App. LEXIS 1925 (Sept. 29, 1988).

Trial judge did not adequately state his reasons for sentencing defendant as required by the La. Code Crim. Proc. Ann. art. 894.1; nevertheless, it was not necessary to remand the case for resentencing because the sentence imposed, which was in the extreme lower range of the possible sentences under La. Rev. Stat. Ann. § 14:64, was not exceptionally severe in relation to defendant or the offense he committed. State v. Devillier, 525 So. 2d 728, 1988 La. App. LEXIS 1211 (May 17, 1988).

Considering the circumstances of a father’s incest with his 11-year-old daughter and the reasons for sentencing given by a trial court, the imposition of the maximum sentence of 15 years at hard labor under La. Rev. Stat. Ann. § 14:78(D)(1) was not excessive and was not an abuse of discretion by the trial court. State v. Butters, 527 So. 2d 1023, 1988 La. App. LEXIS 1186 (May 17, 1988).

In the state’s prosecution of defendant for two counts of sexual battery, a trial court’s sentencing reasons complied with La. Code Crim. Proc. Ann. art. 894.1 where the reasons included the leniency shown defendant in a plea bargain, defendant’s history, defendant’s apparent remorse, and defendant’s progress under psychiatric treatment after his arrest. State v. James, 522 So. 2d 1388, 1988 La. App. LEXIS 385 (Mar. 30, 1988).

La. Code Crim. Proc. Ann. art. 894.1 required the trial judge to state for the record the considerations taken into account and the factual basis therefor in imposing sentence; the court vacated defendant’s sentence and remanded for resentencing; since the record was basically devoid of reasons for sentencing, the trial judge failed to comply with art. 894.1. State v. Kohl, 524 So. 2d 781, 1988 La. App. LEXIS 224 (Feb. 3, 1988).

Under La. Code Crim. Proc. Ann. art. 894.1 the sentence imposed by the trial court would only have been rendered invalid by the trial court’s failure to delineate the reasons for the sentence if the record did not clearly reflect an adequate basis for the sentence. State v. Thompson, 520 So. 2d 1116, 1987 La. App. LEXIS 10961 (Dec. 9, 1987).

Given that a defendant’s sentence of seven years at hard labor for possession of phencyclidine was within the maximum and did not violate La. Const. of 1974, art. I, § 20 and that the trial court took cognizance of the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1, the sentence was not excessive. State v. Haynes, 514 So. 2d 1206, 1987 La. App. LEXIS 10527 (Oct. 28, 1987).

Where a the trial judge, after considering the sentencing factors under La. Code Crim. Proc. Ann. art. 894.1, particularized the sentence to each defendant convicted of forcible rape and considered the offense and its seriousness, and the sentences of 20 years at hard labor without benefit of parole, probation, or suspension of sentence were not grossly out of proportion to the severity of the offense nor were they more than a needless and purposeless imposition of pain and suffering, the sentences were not excessive in violation of La. Const., art. I, § 20. State v. Standifer, 513 So. 2d 481, 1987 La. App. LEXIS 10092 (Sept. 23, 1987).

Although the trial court failed to comply with La. Code Crim. Proc. Ann. art. 894.1, defendant’s sentence with respect to his armed robbery conviction was upheld when it was not excessive in nature and when the record supported the imposition thereof. State v. Duhon, 512 So. 2d 601, 1987 La. App. LEXIS 9922 (July 22, 1987).

A 15-year sentence for simple arson was proper because the trial judge complied with La. Code Crim. Proc. Ann. art. 894.1 in considering both aggravating and mitigating circumstances and the trial judge’s written reasons for the sentence were given to the defendant prior to the imposition of the sentence. State v. Garner, 511 So. 2d 100, 1987 La. App. LEXIS 9807 (June 26, 1987).

A defendant was properly sentenced to 10 years’ imprisonment at hard labor as a second felony offender, after a distribution of cocaine conviction, because the defendant’s prior criminal record, sporadic employment history and history of drug abuse supported the sentence and the record reflected that the trial court adequately considered the guidelines set out in La. Code Crim. Proc. Ann. art. 894.1. State v. Christy, 509 So. 2d 829, 1987 La. App. LEXIS 9844 (June 23, 1987), writ denied by 513 So. 2d 296, 1987 La. LEXIS 10186 (La. 1987).

Trial court’s imposition of the minimum sentence upon defendant’s plea of possession with intent to distribute cocaine indicated that the trial court considered the mitigating factors of La. Code Crim. Proc. Ann. art. 894.1(B), as well as the factors in the pre-sentence report. State v. Hammond, 506 So. 2d 1380, 1987 La. App. LEXIS 9522 (May 13, 1987).

Defendant’s concurrent sentences of 66 years, 12 years, and 40 years, all at hard labor, were not unconstitutionally excessive, where defendant was convicted of armed robbery, aggravated burglary, and attempted aggravated rape, where defendant broke into his victim’s apartment, threatened her with a knife, attempted to rape her, bit her, and stole money and food stamps from her purse, where the sentences were within the sentencing range, where the trial court considered the factors in La. Code Crim. Proc. Ann. art. 894.1 before sentencing defendant, and where defendant had a prior criminal history that negated any of the mitigating factors. State v. Vital, 505 So. 2d 1006, 1987 La. App. LEXIS 9299 (Apr. 9, 1987), writ denied by 604 So. 2d 994, 1992 La. LEXIS 2796 (La. 1992).

Where defendant was convicted of dogfighting, and he was sentenced by the trial court, it was unnecessary for the trial court to articulate the exact mitigating and aggravating circumstances it considered under La. Code Crim. Proc. Ann. art. 894.1 so long as the record reflected that the trial court adequately considered the guidelines in particularizing the sentence to the defendant and it clearly illuminated and supported the sentencing choice. State v. Digilormo, 505 So. 2d 1154, 1987 La. App. LEXIS 8822 (Mar. 4, 1987).

The trial court’s failure to comply with La. Code Crim. Proc. Ann. art. 894.1 did not require remand for resentencing because the crudely sexual nature of defendant’s violent, unprovoked attack on the youthful victim permitted no other rational conclusion than that he intended to force her to engage in sexual intercourse and merited the sentence of 21 years at hard labor for attempted aggravated rape in violation of La. Rev. Stat. Ann. §§ 14:27 and 14:42. State v. Davis, 496 So. 2d 1197, 1986 La. App. LEXIS 7941 (Oct. 14, 1986), vacated by 503 So. 2d 468, 1987 La. LEXIS 8850 (La. 1987).

Although a trial judge did not enumerate each factor, it was clear enough from the record that he considered the relevant factors when he imposed the maximum sentence on a defendant who had prior convictions, a history of escape, and who represented a serious threat to the community. State v. Black, 490 So. 2d 521, 1986 La. App. LEXIS 7148 (June 5, 1986), writ of certiorari denied by 494 So. 2d 1173, 1986 La. LEXIS 7346 (La. 1986).

Defendant’s sentence of 20 years at hard labor for convictions of five counts of indecent behavior with juveniles would be vacated, and the case would be remanded for resentencing, where two of three appellate panel judges concluded that the trial judge had not complied with La. Code Crim. Proc. Ann. art. 894.1 in imposing sentence. State v. Piazza, 478 So. 2d 1318, 1985 La. App. LEXIS 10178 (Nov. 12, 1985).

A defendant’s sentence of five years at hard labor after a conviction for theft of money in excess of $500 was remanded for resentencing because the factual basis for the sentence was not properly reflected in the trial court’s record. State v. Lee, 478 So. 2d 225, 1985 La. App. LEXIS 10109 (Nov. 7, 1985).

Where trial court did not articulate its reasons for imposing a certain sentence on a defendant, the record failed to affirmatively showed that the trial court considered the statutory sentencing guidelines; thus trial court failed to comply with requirement of La. Code Crim. Proc. Ann. art. 894.1. State v. Gardner, 470 So. 2d 429, 1985 La. App. LEXIS 8830 (May 15, 1985).

Where a trial court failed to set forth it reasons regarding the sentence it imposed on a defendant, the trial court failed to comply with La. Code Crim. Proc. Ann. art. 894.1; thus, the appellate court could not review the sentence imposed for excessiveness. State v. Hawkins, 470 So. 2d 441, 1985 La. App. LEXIS 8834 (May 15, 1985).

Where the trial court did not comply with the requirements of La. Code Crim. Proc. Ann. art. 894.1 when sentencing defendant, defendant’s sentence to six years at hard labor upon conviction for simple burglary was not excessive where the record, in particular the pre-sentence investigation report, supported the sentence imposed. State v. Torres, 470 So. 2d 319, 1985 La. App. LEXIS 8876 (May 13, 1985).

Although the trial court failed to completely comport with the requirements of La. Code Crim. Proc. Ann. art. 894.1 when imposing defendant’s sentence with respect to his armed robbery conviction, the sentence was upheld when the presentence report supported the imposition thereof. State v. Keller, 470 So. 2d 325, 1985 La. App. LEXIS 8875 (May 13, 1985).

The trial judge’s failure to strictly comply with procedural rules for sentencing did not render sentences given to defendants invalid where the record showed an adequate factual basis for the sentences imposed. State v. Terrase, 468 So. 2d 729, 1985 La. App. LEXIS 9149 (Apr. 15, 1985), writ of certiorari denied by 472 So. 2d 30, 1985 La. LEXIS 8971 (La. 1985).

Where the trial judge failed to enunciate factual considerations or reasons for imposing sentences as required by La. Code Crim. Proc. Ann. art. 894.1, but the record before the appellate court illumined the sentencing choice, remand for resentencing was unnecessary. State v. Mosley, 466 So. 2d 733, 1985 La. App. LEXIS 9333 (Mar. 12, 1985), writ of certiorari denied by 468 So. 2d 1202, 1985 La. LEXIS 8838 (La. 1985).

Trial court adequately stated its reasons for imposing a six-year sentence for a single count of simple burglary on the record, as required by La. Code Crim. Proc. Ann. art. 894.1. State v. Wisdom, 463 So. 2d 1000, 1985 La. App. LEXIS 8080 (Jan. 30, 1985).

Trial court’s failure to state the reasons on the record for the sentence imposed was error under La. Code Crim. Proc. Ann. art. 894.1, but did not require reversal where the sentence was not excessive and was supported by the record. State v. Wisdom, 463 So. 2d 1001, 1985 La. App. LEXIS 8118 (Jan. 30, 1985).

A defendant who was convicted of cocaine distribution was improperly sentenced to serve five years at hard labor because the trial judgment improperly made subjective conclusions and failed to impose a sentence that applied to the defendant as an individual. State v. Vampran, 459 So. 2d 1333, 1984 La. App. LEXIS 10032 (Nov. 20, 1984).

Trial judge adequately complied with La. Code Crim. Proc. Ann. art. 894.1 in sentencing defendant although he did not articulate every mitigating factor because the trial judge indicated that he considered the mitigating factors but felt that they were outweighed by the aggravating factors — which alluded to defendant’s criminal history. State v. Berry, 459 So. 2d 49, 1984 La. App. LEXIS 9888 (Oct. 31, 1984).

Defendant’s sentence with respect to his armed robbery conviction was proper when it was not excessive in nature, when it was within the applicable guidelines, and when the trial court took mitigating factors into account prior to imposing sentence, as required by La. Code Crim. Proc. Ann. art. 894.1. State v. Richard, 457 So. 2d 872, 1984 La. App. LEXIS 9699 (Oct. 10, 1984).

Although a trial judge clearly did not comply with the La. Code Crim. Proc. Ann. art. 894.1(C) guideline in that he did not state for the record the considerations taken into account and the factual basis therefor in imposing sentence, the record plainly supported the sentence imposed and the sentence was warranted and was not excessive. State v. Tuesno, 456 So. 2d 186, 1984 La. App. LEXIS 9502 (Aug. 31, 1984).

Defendant’s complaint that he was sentenced to the state penitentiary contrary to La. Rev. Stat. Ann. § 15:824 was a matter which, if error, could be corrected on appeal; while the court noted that the language complained of could have been mere surplusage because La. Code Crim. Proc. Ann. art. 894.1, under which the trial court articulated defendant’s sentence, referred to defendant’s commitment and not the sentence, the court ordered the sentence to be recast to delete reference to the penitentiary. State v. Wisenor, 452 So. 2d 281, 1984 La. App. LEXIS 8955 (June 6, 1984).

The trial court substantially complied with La. Code Crim. Proc. Ann. art. 894.1 when it sentenced defendant to 50 years at hard labor for his attempted murder conviction because the trial judge had the benefit of the presentence investigative report and defense counsel had the opportunity to rebut any unfavorable information contained therein. State v. Pettaway, 450 So. 2d 1345, 1984 La. App. LEXIS 8675 (Apr. 30, 1984), review denied by 456 So. 2d 171, 1984 La. LEXIS 9630 (La. 1984).

There was compliance with La. Code Crim. Proc. Ann. art. 894.1 where the trial court considered defendant’s age, juvenile record, emotional problems, drug abuse, and other pending charges, and the court noted that defendant had no past history of sexual deviation and that his victim was not physically harmed beyond the trauma of the rape, but that these mitigating factors were opposed by defendant’s need of a custodial environment because he presented an undue risk to society. State v. Green, 443 So. 2d 531, 1983 La. LEXIS 12353 (Nov. 28, 1983).

In the conviction of defendant for manslaughter, the trial court complied with La. Code Crim. Proc. Ann. art. 894.1 in the imposition of the sentence upon defendant where the trial court relied on the fact that the killing was over a senseless situation which defendant had the ability to avoid, defendant’s arrest record noted arrests for crimes affecting the person, the trial court concluded that the community needed to be protected from such a person, and defendant’s potential danger to the community outweighed the mitigating factors. State v. Flowers, 441 So. 2d 1288, 1983 La. App. LEXIS 9645 (Nov. 22, 1983).

Although a trial judge did not comply with La. Code Crim. Proc. Ann. art. 894.1, where two defendants, who had exposed their genitals behind glass screens in private booths in a public theater, were convicted under La. Rev. Stat. Ann. § 14:106(A)(1) of attempted obscenity, their sentences of $1,000 fines plus $74 court costs, with suspended one-year jail terms and two years of probation, were not apparently severe, they appeared to reflect a reasonable exercise of the trial judge’s discretion, and defense counsel did not point out any factors that would warrant a remand for compliance with art. 894.1. State v. Walters, 440 So. 2d 115, 1983 La. LEXIS 11901 (Oct. 17, 1983).

Defendant’s sentence upon his conviction for negligent injuring had to be vacated and the case had to be remanded for resentencing, where the trial court imposed the maximum sentence on defendant but did not list a single factor in La. Code Crim. Proc. Ann. art. 894.1 as a reason for the sentence, and where no factual considerations were mentioned for the sentence. State v. Reynolds, 436 So. 2d 1275, 1983 La. App. LEXIS 8809 (June 28, 1983).

Even if compliance with La. Code Crim. Proc. Ann. art. 894.1 is inadequate, if the record provides an adequate basis for the sentence imposed, remand is not necessary. State v. Boyette, 434 So. 2d 456, 1983 La. App. LEXIS 8908 (June 6, 1983).

Even where there has not been full compliance with La. Code Crim. Proc. Ann. art. 894.1, a remand is not mandated where the record clearly shows an adequate factual basis for the sentence imposed. State v. Williams, 430 So. 2d 782, 1983 La. App. LEXIS 8230 (Apr. 11, 1983).

District court properly considered the guidelines of La. Code Crim. Proc. Ann. art. 894.1 prior to imposing defendant’s sentence for manslaughter where it set forth its reasons for imposing the 15-year sentence. State v. Williams, 430 So. 2d 114, 1983 La. App. LEXIS 8014 (Mar. 9, 1983), writ of certiorari denied by 435 So. 2d 449, 1983 La. LEXIS 10897 (La. 1983).

Trial judge’s failure to comply with La. Code Crim. Proc. Ann. art. 894.1(C) in failing to state for the record the factors he took into account and the factual bases therefore in imposing sentence on a defendant did not warrant reversal because the record clearly supported the trial judge’s sentencing choice. State v. Smith, 430 So. 2d 31, 1983 La. LEXIS 12555 (Feb. 23, 1983).

Articulation reasons for the sentence as mandated in La. Code Crim. Proc. Ann. art. 894.1 is not necessary when the defendant has entered into a plea bargain agreement. State v. Buckenburger, 428 So. 2d 966, 1983 La. App. LEXIS 7842 (Feb. 22, 1983).

Imposition of consecutive sentences upon defendant’s conviction for attempted aggravated rape and attempted burglary was affirmed where there was no necessity for a remand for compliance with La. Code Crim. Proc. Ann. art. 894.1; the trial court considered all the mitigating circumstances presented, determined that the sentence was not severe on its face, found that the sentence was in the lower range of the sentencing scale, and the factual basis for the actual offense committed appeared in the record. State v. Webster, 427 So. 2d 1324, 1983 La. App. LEXIS 7922 (Feb. 22, 1983), writ of certiorari denied by 434 So. 2d 1093, 1983 La. LEXIS 11105 (La. 1983).

Given a trial judge’s compliance with La. Code Crim. Proc. Ann. art. 894.1, a probationer’s sentence of seven years at hard labor for violating La. Rev. Stat. Ann. § 40:967(A)(1) was not excessive, and a first offender’s sentence of four years at hard labor, a portion of the maximum for violation of § 40:967(A)(1), was not excessive. State v. Trahan, 425 So. 2d 1222, 1983 La. LEXIS 9572 (Jan. 10, 1983).

Although the trial court did not enumerate each of the statutory guidelines, it explained on the record its reasons for imposing the sentence and the special conditions; it alluded to defendant’s character, his personal history, and his potential for rehabilitation before sentencing him, and this was sufficient to particularize defendant’s sentence and to comply with the sentencing guidelines of La. Code Crim. Proc. Ann. art. 894.1. State v. Roubique, 421 So. 2d 859, 1982 La. LEXIS 12266 (Oct. 18, 1982).

Requirements of La. Code Crim. Proc. Ann. art. 894.1 were met where, on a printed form, the trial court set forth for each defendant the lack of all mitigating factors, and as to at least some of those factors, articulated its reasons. State v. Fergus, 418 So. 2d 594, 1982 La. LEXIS 11397 (June 21, 1982), writ of certiorari denied by 459 U.S. 1106, 103 S. Ct. 730, 74 L. Ed. 2d 954, 1983 U.S. LEXIS 2883, 51 U.S.L.W. 3508 (1983).

Supreme court, in reversing defendant’s sentence based upon multiple offender status where defendant had pled guilty to a prior first offense, stated that a guilty plea was constitutionally valid under Boykin only if the record evidenced a knowing and voluntary waiver of the constitutional rights that were being waived, particularly the right to trial by jury, the right to confront accusers, and the privilege against self-incrimination and that in the first offense the minutes, signed waiver of rights form, and record did not affirmative reflect adequate Boykinization, therefore, the guilty plea conviction should not have been used as a basis for the multiple offender charge against the defendant. State v. Age, 417 So. 2d 1183, 1982 La. LEXIS 10994 (May 17, 1982).

Trial judge’s failure to comply with requirement under La. Code Crim. Proc. Ann. art. 894.1 that he state the considerations and the factual basis for his sentence, did not render defendant’s sentence invalid; therefore, the State of Louisiana’s contention that the sentences were invalid because of non-compliance with La. Code Crim. Proc. Ann. art. 894.1 was without merit. State v. Wimberly, 414 So. 2d 666, 1982 La. LEXIS 10988 (May 17, 1982).

Where defendant was convicted of attempted second-degree murder, the sentencing court properly followed the sentencing guidelines, stated its reasons for sentencing in the proceeding, and considered mitigating factors when it sentenced defendant to five years at hard labor. State v. Huizar, 414 So. 2d 741, 1982 La. LEXIS 11002 (May 17, 1982).

Sentences based upon armed robbery convictions of two defendants were set aside where there was no evident reasonable basis for the sentence of hard labor without benefit of probation, parole or suspension of sentence as required under La. Code Crim. Proc. Ann. art. 894.1. State v. Robicheaux, 412 So. 2d 1313, 1982 La. LEXIS 10767 (Apr. 5, 1982), not followed by State v. Guillot, 550 So. 2d 255, 1989 La. App. LEXIS 1558 (La.App. 4 Cir. 1989).

Trial judge sufficiently complied with La. Code Crim. Proc. Ann. art. 894.1 when the trial judge sentenced defendant to the maximum allowable under La. Rev. Stat. Ann. § 40:967(C); the trial judge noted that defendant had previously been convicted for the same crime, was on probation at the time of the offense; the judge noted that defendant had received an honorable discharge from the armed forces, and that defendant was peddling contraband for a profit. State v. Clay, 408 So. 2d 1295, 1982 La. LEXIS 9889 (Jan. 25, 1982).

Under La. Code Crim. Proc. Ann. art. 894.1, where the trial court specifically set out for the record that the reason it imposed defendant’s sentence was because the trial court believed that the defendant would most benefit from commitment, that the crime was especially serious given the paralysis inflicted by the gunshots fired by the defendant, and that the sentence was warranted by the circumstances in the case, the requirements of the article had been met. State v. Straughter, 406 So. 2d 221, 1981 La. LEXIS 10903 (Nov. 18, 1981).

Where the only basis for sentencing that a trial judge mentioned were the truthfulness of the defendant, his refusal of a plea bargain and his prior record (with no specificity), the case had to be remanded for resentencing under the guidelines of La. Code Crim. Proc. Ann. art. 894.1 which demanded that the court particularize the sentence to the defendant and the offense. State v. Smith, 407 So. 2d 652, 1981 La. LEXIS 10915 (Nov. 16, 1981).

Trial judge’s statement during sentencing of defendant on a charge of perjury that the judge hoped the sentence would teach the community to speak the truth in court was an insufficient basis for imposing the relatively harsh sentence on the defendant and did not comply with the statutory requirements for the imposition of sentence. State v. La Fleur, 391 So. 2d 445, 1980 La. LEXIS 9229 (Nov. 21, 1980).

On remand for resentencing after defendant’s conviction upon his pleas of guilty to attempted aggravated rape and armed robbery, the trial court properly set forth its reasons for the sentences and properly found no grounds under La. Code Crim. Proc. Ann. art. 894.1(B) for suspending sentence or placing defendant on probation. State v. Franks, 391 So. 2d 1133, 1980 La. LEXIS 9064 (Nov. 10, 1980), writ of certiorari denied by 450 U.S. 983, 101 S. Ct. 1520, 67 L. Ed. 2d 818, 1981 U.S. LEXIS 1235, 49 U.S.L.W. 3663 (1981).

Sentencing judge adequately complied with La. Code Crim. Proc. Ann. art. 894.1 where he cited the factual basis for his conclusion that the “apparently severe” sentence of 99 years for armed robbery based on defendant’s prior criminal history and the violent manner in which defendant perpetrated the offense was appropriate, even though the sentencing judge did not enumerate each factor listed in the statute. State v. Douglas, 389 So. 2d 1263, 1980 La. LEXIS 9044 (Oct. 6, 1980).

Court set aside defendant’s sentence for theft of livestock because the trial judge failed to comply with La. Code Crim. Proc. Ann. art. 894.1 in that defendant’s sentence was not individualized, as the trial judge considered only one factor in imposing defendant’s — his disbelief in defendant’s explanation for his involvement in the crime — as that factor should not have been considered in imposing the sentence. State v. Wright, 384 So. 2d 399, 1980 La. LEXIS 7533 (May 19, 1980).

In defendant’s trial for armed robbery, the trial court did not comply with La. Code Crim. Proc. Ann. art. 894.1, where the trial court’s comments traced La. Code Crim. Proc. Ann. arts. 894.1(A)(2) and 894.1(A)(3) almost verbatim, but there was no statement of the factual basis for imposing the maximum sentence. State v. Kenner, 384 So. 2d 413, 1980 La. LEXIS 7536 (May 19, 1980).

In defendant’s trial on drug charges, the trial court complied with La. Code Crim. Proc. Ann. art. 894.1 before sentencing defendant to the maximum term of 10 years at hard labor plus a fine of $1,000 for each of his two convictions for marijuana distribution and to 6 months in jail plus a $500 fine for his conviction for possession of marijuana, and ordering that the possession sentence was to be consecutive to the concurrent distribution sentences, where the trial court stated for the record the considerations taken into account and the factual basis for imposing the sentences. State v. Jacobs, 383 So. 2d 342, 1980 La. LEXIS 7499 (Apr. 7, 1980).

Defendant’s sentence was set aside for failure to comply with the requirements of La. Code Crim. Proc. Ann. art. 894.1 where the district court re-imposed on remand, without explanation, the same severe sentence that it had imposed when defendant was adjudged a second offender before the State abandoned the multiple offender bill. State v. Martin, 372 So. 2d 563, 1979 La. LEXIS 5885 (July 5, 1979).

Trial court failed to properly state for the record the reasons for defendant’s sentences and their consecutive nature where it noted that defendant was in need of correctional treatment and a custodial environment and that a lesser sentence would deprecate the seriousness of the crimes committed because such broad language did not satisfy the requirements of La. Code Crim. Proc. Ann. art. 894.1, particularly where consecutive sentences were imposed for crimes that arose from a single course of conduct. State v. Franks, 373 So. 2d 1307, 1979 La. LEXIS 5888 (July 5, 1979).

Defendant’s sentence had to be vacated and defendant had to be resentenced, where defendant was properly convicted of carnal knowledge of a juvenile, and where the record did not show that the trial court followed the sentencing guidelines in La. Code Crim. Proc. Ann. art. 894.1 before sentencing defendant. State v. Sepulvado, 359 So. 2d 137, 1978 La. LEXIS 5949 (May 22, 1978).

••• Allocution. — Defendant’s conviction was reversed because the trial court failed to comply with La. Code Crim. Proc. Ann. art. 894.1 and consider defendant’s character, personal history, and potential for rehabilitation and greatly overestimated the significance of the factors weighing in favor of incarceration. State v. Cupit, 408 So. 2d 1108, 1981 La. LEXIS 10993 (Nov. 27, 1981).

••• Evidence. — Defendant’s sentences for his convictions of aggravated burglary and forcible rape were proper where, despite defendant’s complaint, there was more than adequate compliance with La. Code Crim. Proc. Ann. art. 894.1, defendant was a deserter from the Navy at the time of the offenses and he had prior convictions for simple criminal damage and trespass. State v. Jarrett, 862 So. 2d 440, 2003 La. App. LEXIS 3348 (Dec. 10, 2003).

Trial court properly considered the guidelines under La. Code Crim. Proc. Ann. art. 894.1 where it referenced the extensive reasons given at defendant’s original sentencing when re-sentencing defendant, noted the lack of mitigating factors, and stated its consideration of other factors, including defendant’s prior criminal history, to find that defendant was in need of correctional treatment in a custodial environment. State v. Jackson, 790 So. 2d 720, 2001 La. App. LEXIS 1717 (June 27, 2001).

Pursuant to La. Code Crim. Proc. Ann. art. 894.1, the record contained sufficient information about defendant and the offense to support imposition of the maximum sentence; defendant manifested deliberate cruelty to the victim, and had an extreme history of violence and self-help. State v. Miller, 703 So. 2d 698, 1997 La. App. LEXIS 2728 (Nov. 7, 1997), writ denied by La. 98-0039, 719 So. 2d 459, 1998 La. LEXIS 1666 (La. May 15, 1998).

Where a trial court considered a presentence investigation report, which related a defendant’s age, family ties, marital status, health, employment record, and his juvenile record and criminal record, thereby taking cognizance of the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1, the court satisfied the first prong of a two-part test for determining whether the defendant’s sentence was excessive; under the second prong, whether his sentence was too severe depended on the circumstances of the case and the background of the defendant. State v. Jones, 691 So. 2d 858, 1997 La. App. LEXIS 883 (Apr. 2, 1997).

Sentence of nine years for simple burglary pursuant to a plea agreement was neither excessive nor an abuse of discretion considering defendant’s criminal history of burglary offenses, the calculated manner in which he broke into the home of his disabled former in-laws to steal money and the benefit he received from the plea bargain. State v. Cox, 604 So. 2d 189, 1992 La. App. LEXIS 2532 (Aug. 19, 1992).

Trial judge properly considered a psychiatrist’s report, the presentence investigation, and all of the necessary factors as set forth in La. Code Crim. Proc. Ann. art. 894.1 in sentencing a defendant to a cumulative incarceration of 18 years after he pled guilty to two counts of simple burglary of an inhabited dwelling. State v. Hayes, 602 So. 2d 285, 1992 La. App. LEXIS 2021 (June 24, 1992).

Trial judge’s reference in the sentence to the 84 counts of theft dismissed by the plea bargain was not inappropriate nor did it operate to undermine defendant’s constitutional rights and demonstrated the trial court’s desire to tailor the penalty to the offender; thus, the sentence imposed was not so disproportionate to the crimes committed as to shock one’s sense of justice and was not a manifest abuse of the sentencing judge’s discretion. State v. Jones, 546 So. 2d 1343, 1989 La. App. LEXIS 1386 (June 28, 1989).

Defendant’s sentence to the maximum six months in the parish jail upon his conviction for possession of marijuana was not unconstitutionally excessive or improperly imposed because the district court adequately explained its reasons for imposing the maximum sentence, defendant admitted to being a full time user of marijuana, defendant boasted of his ability to avoid arrests, defendant was proud of his association with marijuana use, and defendant expressed no remorse for his crime. State v. Cassell, 540 So. 2d 1219, 1989 La. App. LEXIS 457 (Mar. 15, 1989), writ of certiorari denied by 548 So. 2d 321, 1989 La. LEXIS 2081 (La. 1989).

Although the trial judge inadequately complied with the provisions of La. Code Crim. Proc. Ann. art 894.1 when he did not state the factual determination of the existence of aggravating and mitigating factors that were considered in the imposition of defendant’s sentence, the sentence was not improper because the sentence was not excessive and the record supported the sentence imposed. State v. Silvestri, 532 So. 2d 925, 1988 La. App. LEXIS 2093 (Oct. 12, 1988).

In accordance with defendant’s conviction on three counts of simple burglary, his sentence of three consecutive four-year terms of hard labor was proper. The sentence was not excessive and the trial court complied with the proper requirements prior to imposing the sentence, as required by La. Code Crim. Proc. Ann. art. 894.1. State v. Carpenter, 525 So. 2d 723, 1988 La. App. LEXIS 1214 (May 17, 1988).

In a robbery case, the district court’s failure to comply with La. Code Crim. Proc. Ann. art. 894.1 did not automatically render the sentence invalid because defendant had an extensive record of prior convictions, he committed a very serious crime, and a lesser sentence would deprecate the seriousness of his crime. State v. Bruno, 526 So. 2d 1287, 1988 La. App. LEXIS 927 (Apr. 21, 1988).

Where there was ample aggravating evidence to support defendant’s sentence for half of the maximum sentence for armed robbery, the only mitigating evidence was that defendant was a drug and alcohol user, but psychological evidence indicated that defendant was competent and understood the difference between right at wrong at the time he committed the offense, the trial court’s sentence was justifiable and fully complied with procedural requirements that all factors used in imposing sentence had to be articulated. State v. Price, 517 So. 2d 858, 1987 La. App. LEXIS 10367 (Oct. 7, 1987), writ of certiorari denied by 548 So. 2d 316, 1989 La. LEXIS 2005 (La. 1989).

The contention of a defendant convicted of four counts of armed robbery for which he received concurrent sentences of at least 75 years at hard labor on each count, that the sentencing court violated La. Code Crim. Proc. Ann. art. 894.1 by failing to individualize his sentence, was without merit; defendant was a third felony offender prior to the instant convictions, showed extreme hostility for the court, could have been sentenced to a greater level of punishment on each count than he was sentenced, had a felony charge pending, engaged in crimes that created a great risk of harm to others, and lacked any mitigating circumstances. State v. Causey, 450 So. 2d 1071, 1984 La. App. LEXIS 10352 (May 30, 1984).

It was reasonable for the trial court to comment on and consider defendant’s knife-brandishing foray into a group standing in the street, even though defendant was not convicted for those actions; taken together with the enumerated factors of La. Code Crim. Proc. Ann. art. 894.1, those actions were relevant. State v. Bethly, 449 So. 2d 37, 1984 La. App. LEXIS 8307 (Feb. 28, 1984).

Even though the trial court imposed sentence without assigning any reasons, reversal was not required where there were adequate facts in the record to justify the imposition of defendants’ sentences; there was no relevant fact that could have been brought out that was not made available to the trial court or that would have indicated that a lesser sentence should have been imposed. State v. McElveen, 439 So. 2d 601, 1983 La. App. LEXIS 9411 (Oct. 11, 1983).

Although the trial court erred in stating that there were no mitigating circumstances, the trial court did not abuse its discretion in sentencing defendant to 10 years, the maximum sentence possible for sexual battery, because the offense to which defendant pleaded guilty (sexual battery) inadequately described his conduct; defendant had confessed to rape. State v. Lanclos, 419 So. 2d 475, 1982 La. LEXIS 11763 (Sept. 7, 1982).

••• Factors. — Appellate court vacated the trial court’s imposition of consecutive sentences under La. Code Crim. Proc. Ann. art. 883 where defendant pled guilty to 10 counts of indecent behavior with juveniles as defendant had no prior convictions or arrests and his actions constituted a common scheme. Although the trial court gave numerous reasons for imposing consecutive sentences, the appellate court found those reasons to be inadequate. State v. Thibodeaux, 915 So. 2d 807, 2005 La. App. LEXIS 1047 (Apr. 20, 2005).

Defendant’s 15-year prison sentence for aggravated second-degree battery was not excessive because the testimony at trial indicated that the slashing of his girlfriend’s face was unprovoked, and caused by defendant’s jealousy and intoxication. The record clearly demonstrated an adequate factual basis for the sentence imposed as many factors were considered by the court, including the impact of the slashing on the victim. State v. Bajoie, 899 So. 2d 78, 2005 La. App. LEXIS 1035 (Mar. 9, 2005), writ denied by La. 2005-0909, 916 So. 2d 167, 2005 La. LEXIS 2561 (La. Nov. 29, 2005).

Articulation of the factual basis for a sentence is the goal of La. Code Crim. Proc. Ann. art. 894.1, not rigid or mechanical compliance with its provisions. Where the record clearly shows an adequate factual basis for the sentence imposed, resentencing is unnecessary even when there has not been full compliance with art. 894.1. State v. Bajoie, 899 So. 2d 78, 2005 La. App. LEXIS 1035 (Mar. 9, 2005), writ denied by La. 2005-0909, 916 So. 2d 167, 2005 La. LEXIS 2561 (La. Nov. 29, 2005).

Where defendant was originally charged with a brutal murder, the evidence showing he participated in same with a co-defendant, but inexplicably, the charge was reduced to attempted aggravated burglary, defendant argued that the evidence indicated that his involvement was minimal. However, defendant’s conviction was based on a guilty plea, there was very little evidence submitted, and the trial court specifically referenced La. Code Crim. Proc. Ann. art. 894.1(A)(3), noting that defendant could have even been considered a principal; thus, defendant’s maximum sentence of 15 years for attempted aggravated burglary was not excessive or out of proportion to the seriousness of the offense. State v. Stephan, 880 So. 2d 201, 2004 La. App. LEXIS 1986 (Aug. 18, 2004).

Trial court properly considered aggravating and mitigating factors before imposing defendant’s sentence of 10 years for molestation of a child where the court considered defendant’s good work history and noted the absence of any prior adult arrests or convictions, but also noted that the victim’s age and position to defendant made her particularly vulnerable and defendant had used threats to keep the victim from reporting the crime. State v. Curtis, 877 So. 2d 1188, 2004 La. App. LEXIS 1792 (July 7, 2004), writ denied by La. 2004-2047, 891 So. 2d 667, 2005 La. LEXIS 56 (La. Jan. 7, 2005).

Possession of cocaine was punishable by a maximum term of imprisonment of five years, with or without hard labor, and a fine of up to $5000, and defendant failed to show how the trial court abused its considerable discretion when it sentenced defendant to a mid range sentence of three years at hard labor as it was defendant’s second conviction for possession of cocaine and the trial court could have sentenced defendant to a much harsher term; the sentence was not grossly disproportionate to the severity of the offense, nor was it shocking to the appellate court’s sense of justice. State v. Jason, 879 So. 2d 360, 2004 La. App. LEXIS 1753 (July 1, 2004).

Defendant’s sentence to 40 years at hard labor following his plea to manslaughter was affirmed as the trial court properly considered the seriousness of the offense, that defendant’s conduct during the commission of the offense manifested deliberate cruelty, defendant knew or should have know the victim would lose his life, and defendant used deadly force; also, as the charge was reduced to manslaughter, defendant received the benefit of the plea bargain. State v. Williams, 875 So. 2d 1043, 2004 La. App. LEXIS 1478 (June 9, 2004), writ denied by La. 2004-1951, 888 So. 2d 864, 2004 La. LEXIS 3849 (La. Dec. 17, 2004).

Where defendant was charged with two counts of aggravated rape, punishable by imprisonment for life without benefits, but pled guilty to attempts thereof, the sentence imposed of 24 years served concurrently was not excessive where, from the victims’ statements, it appeared he had committed the offenses originally charged and thus, defendant obtained a great benefit from his plea bargain because the sentence imposed on each count was less than half of the maximum which could have been imposed. State v. June, 873 So. 2d 939, 2004 La. App. LEXIS 1170 (May 12, 2004).

Where defendant was convicted of sexual battery on a child, although defendant was given the maximum sentence of 10 years, which was harsh, the sentence was not unlawful. State v. Tillman, 874 So. 2d 363, 2004 La. App. LEXIS 1171 (May 12, 2004), writ denied by La. 2004-1477, 885 So. 2d 1120, 2004 La. LEXIS 3345 (La. Nov. 8, 2004).

Where defendant pled guilty to possession of cocaine and was sentenced to the maximum prison sentence of five years, that sentence was not excessive; the trial court reviewed a PSI report and considered the facts of the case, defendant was a second felony offender and he had a history of violent behavior and the court determined that a lesser sentence would deprecate the seriousness of the offense and that there was a likelihood of continued criminal conduct if defendant were granted probation. State v. Jenkins, 874 So. 2d 368, 2004 La. App. LEXIS 1172 (May 12, 2004).

Where defendant pled guilty to two counts of robbery while armed with a firearm, and one count of second degree kidnapping, defendant had exhibited extreme and deliberate cruelty to the three victims, all of whom were particularly vulnerable due to age or handicap, and one victim sustained permanent injury from being pistol whipped; while defendant was only 19, and presented evidence of a “harsh” upbringing, defendant’s concurrent sentences of 55 years on the armed robbery counts, and 30 years for the kidnapping offense, all without benefit of parole, probation or suspension of sentence, were not excessive or grossly disproportionate. State v. Dearbone, 873 So. 2d 880, 2004 La. App. LEXIS 1174 (May 12, 2004), writ denied by La. 2004-1720, 888 So. 2d 195, 2004 La. LEXIS 3442 (La. Nov. 19, 2004).

Defendant convicted on six counts of illegal possession of stolen things valued over $500 was properly sentenced to six concurrent sentences of five years imprisonment at hard labor; on each count, four years were suspended, and the defendant was placed on five years supervised probation, with a special condition requiring restitution of $1,000; the trial court properly considered the factors under La. Code Crim. Proc. Ann. art. 894.1 and defendant was not entitled to probation even though he was a first-time offender. State v. Bounds, 873 So. 2d 901, 2004 La. App. LEXIS 1181 (May 12, 2004).

Where the record clearly shows an adequate factual basis for the sentence imposed, remand is unnecessary even where there has not been full compliance with La. Code Crim. Proc. Ann. art. 894.1. State v. Bounds, 873 So. 2d 901, 2004 La. App. LEXIS 1181 (May 12, 2004).

Where trial court sentenced defendant as a second felony offender, after he had been found guilty of armed robbery and simple escape, to 60 years at hard labor without benefit of parole, probation or suspension of sentence for the armed robbery conviction, and a sentence of five years at hard labor for the simple escape conviction, where it considered the pre-sentence investigation report containing information about defendant’s personal history, prior criminal record, the seriousness of the offenses, and the likelihood of rehabilitation. State v. Wilson, 867 So. 2d 988, 2004 La. App. LEXIS 495 (Mar. 5, 2004), writ denied by La. 2004-0934, 883 So. 2d 1006, 2004 La. LEXIS 2745 (La. Oct. 1, 2004).

Defendant’s convictions for the distribution of cocaine were proper, where the trial court did not err in its sentencing imposition, because the trial court explained its reasons; further, at the time of trial, defendant faced two pending counts of possession of cocaine and other courts have affirmed 30-year sentences for distribution of cocaine convictions. State v. Harris, 868 So. 2d 886, 2004 La. App. LEXIS 319 (Feb. 23, 2004), writ denied by La. 2004-0675, 882 So. 2d 1166, 2004 La. LEXIS 2859 (La. Sept. 24, 2004).

Trial court adequately considered the criteria of La. Code Crim. Proc. Ann. art. 894.1B(2), and did not manifestly abuse its discretion in imposing a sentence within the sentencing range, under La. Rev. Stat. Ann. § 14:43.1C, of five years at hard labor without probation or parole, for defendant’s conviction of sexual battery in violation of § 14:43.1; the sentence imposed was neither grossly disproportionate to the severity of the offense, nor constitutionally excessive, given that defendant had sexual contact with a victim younger than 15 years of age and more than three years younger than defendant. State v. Faul, 873 So. 2d 690, 2004 La. App. LEXIS 342 (Feb. 23, 2004).

In a manslaughter case, in which defendant was adjudicated as a second felony offender, the trial court adequately considered the criteria of La. Code Crim. Proc. Ann. art. 894.1, in imposing sentence of 40 years’ imprisonment at hard labor, which was not an excessive sentence within the meaning of La. Const. art. I, § 20. State v. Loston, 874 So. 2d 197, 2004 La. App. LEXIS 354 (Feb. 23, 2004), writ denied by La. 2004-0792, 882 So. 2d 1167, 2004 La. LEXIS 2866 (La. Sept. 24, 2004).

Record contained a complete and accurate articulation of the factual basis for defendant’s sentence under La. Rev. Stat. Ann. § 14:81.2(C), setting forth the criteria the trial court considered in sentencing defendant in compliance with La. Code Crim. Proc. Ann. art. 894.1 where the trial court considered the circumstances of the case and of defendant and concluded that defendant was a third-felony offender who used his position as a minister to seduce underage girls under the pretense that it was sanctioned by his religion. State v. Elzie, 865 So. 2d 248, 2004 La. App. LEXIS 50 (Jan. 28, 2004), writ denied by La. 2004-2289, 893 So. 2d 83, 2005 La. LEXIS 1232 (La. Feb. 4, 2005).

Defendants’ consecutive sentences totaling 90 years for armed robbery, conspiracy to commit armed robbery, and aggravated second degree battery were not unduly harsh and excessive considering that both defendants were multiple offenders with records involving robbery and theft and that the instant offenses were committed in an unnecessarily brutal manner; further, although the sentences imposed were severe, and even though the trial court did not expressly state the “magic words” referring to La. Code Crim. Proc. Ann. art. 894.1, the facts supported consecutive sentences. State v. Hampton, 865 So. 2d 284, 2004 La. App. LEXIS 57 (Jan. 28, 2004), writ denied by La. 2004-0834, 896 So. 2d 57, 2005 La. LEXIS 621 (La. Mar. 11, 2005), writ denied by La. 2004-2380, 903 So. 2d 452, 2005 La. LEXIS 1903 (La. June 3, 2005).

Where defendant and three accomplices abducted, robbed, and shot a pizza delivery driver, defendant was convicted and sentenced to 40 years for attempted second degree murder, 65 years for second degree kidnapping and 40 years for armed robbery, to be served consecutively, and defendant’s sentences were affirmed on appeal, because the trial court followed the mandates of La. Code Crim. Proc. Ann. art. 894.1 where, prior to imposing sentence, the trial court reviewed a presentence investigation report, considered the facts of the case, and noted defendant’s extensive adult criminal record. State v. Moore, 865 So. 2d 227, 2004 La. App. LEXIS 75 (Jan. 28, 2004), writ denied by La. 2004-0507, 877 So. 2d 142, 2004 La. LEXIS 2305 (La. July 2, 2004).

Trial court did not abuse its discretion in imposing a 99-year sentence for armed robbery and a 20-year sentence for attempted manslaughter considering that the armed robbery resulted in the death of the store owner, that it was one of three robberies committed during a 13-hour crime spree, and that defendant fired three shots from a semi-automatic weapon at mid-morning in the convenience store parking lot while aiming at a bystander who was trying to copy defendant’s license plate number; further, the trial judge properly considered both mitigating and aggravating circumstances as required by the sentencing guidelines. State v. Perrilloux, 864 So. 2d 843, 2003 La. App. LEXIS 3681 (Dec. 30, 2003), writ denied by La. 2004-0418, 876 So. 2d 830, 2004 La. LEXIS 2212 (La. June 25, 2004).

Trial court complied with the mandates of La. Code Crim. Proc. Ann. art. 894.1 in sentencing defendant to three 25-year terms for his convictions for distribution of cocaine; the sentences imposed were within the statutory guidelines, and the judge noted his reasons for imposing the sentences included defendant’s prior drug convictions and his lack of remorse for the crimes. State v. Skipper, 861 So. 2d 796, 2003 La. App. LEXIS 3445 (Dec. 11, 2003), writ denied by La. 2004-0003, 870 So. 2d 298, 2004 La. LEXIS 1400 (La. Apr. 23, 2004).

Defendant’s sentences for his convictions of aggravated burglary and forcible rape were proper where, despite defendant’s complaint, there was more than adequate compliance with La. Code Crim. Proc. Ann. art. 894.1, defendant was a deserter from the Navy at the time of the offenses and he had prior convictions for simple criminal damage and trespass. State v. Jarrett, 862 So. 2d 440, 2003 La. App. LEXIS 3348 (Dec. 10, 2003).

In a drug case, a court did not err by sentencing defendant to eight years at hard labor where defendant’s criminal history began in 1969 and he had had five felony convictions in the last 32 years, and in light of defendant’s additional drug conviction, the length of defendant’s criminal history and the fact that defendant was on parole when he committed the instant offense, a sentence of eight years without benefits or good-time credit did not shock the sense of justice. State v. Young, 862 So. 2d 312, 2003 La. App. LEXIS 3309 (Dec. 5, 2003), modified by, writ of certiorari denied in part by La. 2004-0029, 872 So. 2d 505, 2004 La. LEXIS 1687 (La. May 14, 2004).

Five-year sentence for defendant was not excessive, even though he had no criminal history, where he sexually assaulted a mentally retarded 12 year old boy who lived in the group home where defendant worked; in imposing the sentence, the trial court articulated the aggravating factors under La. Code Crim. Proc. Ann. art. 894.1 and discussed the mitigating factors presented at the sentencing hearing. State v. Wilturner, 858 So. 2d 743, 2003 La. App. LEXIS 3007 (Nov. 5, 2003).

Defendant’s sentence of nine years at hard labor without benefit of parole, probation, or suspension of sentence following his plea of guilty to first degree robbery was not excessive; the trial court considered defendant’s relative youth, his educational record, which included some time in college, his lack of criminal convictions, and his acceptance of responsibility for this offense. State v. Jackson, 855 So. 2d 989, 2003 La. App. LEXIS 2808 (Oct. 9, 2003).

As the trial court considered defendant’s crime, its impact on society, and that there were no substantial grounds that tended to excuse or justify his behavior, the trial court did not err in imposing a mid-range sentence. State v. Collins, 865 So. 2d 117, 2003 La. App. LEXIS 2805 (Oct. 7, 2003).

When defendant’s burglary and kidnapping of an elderly victim and the imposition of the maximum sentences for both crimes were viewed in light of the harm done to society by violent crimes against the elderly, defendant’s sentences did not shock the appellate court’s sense of justice. State v. Brock, 855 So. 2d 939, 2003 La. App. LEXIS 2547 (Sept. 26, 2003), writ denied by La. 2004-1036, 897 So. 2d 590, 2005 La. LEXIS 956 (La. Apr. 1, 2005), writ denied by 967 So. 2d 494, 2007 La. LEXIS 2526 (La. 2007).

Defendant’s 15-year sentence for possession of a firearm by a convicted felon, in violation of La. Rev. Stat. Ann. § 14:95.1, the maximum punishment allowed, was not unconstitutionally excessive given the significant injuries inflicted upon the shooting victim, and the fact that defendant put the safety of many people in jeopardy by firing a weapon in front of a bar; the fact defendant was offered, but rejected, a six-year sentence prior to trial as part of a plea agreement, was not a factor for consideration at sentencing pursuant to La. Code Crim. Proc. Ann. art. 894.1 State v. Brooks, 858 So. 2d 74, 2003 La. App. LEXIS 2478 (Sept. 16, 2003), writ denied by La. 2005-0200, 916 So. 2d 1044, 2005 La. LEXIS 2618 (La. Dec. 9, 2005).

Trial court did not err in imposing a 25-year sentence at hard labor upon defendant, as the record showed that an adequate factual basis existed for the sentence, and since the record did not show any constitutional error, the sentence was not excessive or improper. State v. Crutchfield, 855 So. 2d 822, 2003 La. App. LEXIS 2445 (Sept. 12, 2003).

Trial court’s imposition of 20-year sentence on defendant for manslaughter conviction where defendant drowned the victim after inflicting blunt force trauma on her was not excessive since the trial court articulated an adequate factual basis for the sentence imposed; among other things, the trial court noted defendant’s four prior convictions and that the present offense resulted in defendant’s third felony, that defendant had a sporadic work history, and that defendant acted with deliberate cruelty to the victim and used violence in committing the offense. State v. Brown, 852 So. 2d 1234, 2003 La. App. LEXIS 2310 (Aug. 20, 2003).

Trial court did not err in not applying the factors in La. Code Crim. Proc. Ann. art. 894.1 because as defendant had been adjudicated a fourth felony offender under La. Rev. Stat. Ann. § 15:529.1, the trial court had no discretion in sentencing defendant. State v. Washington, 852 So. 2d 1206, 2003 La. App. LEXIS 2319 (Aug. 20, 2003), writ denied by La. 2003-2652, 872 So. 2d 510, 2004 La. LEXIS 1743 (La. May 14, 2004).

Test imposed by the reviewing court in determining the excessiveness of a sentence is two-pronged where the first step requires that the record must show that the trial court took cognizance of the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1. State v. Eason, 850 So. 2d 1090, 2003 La. App. LEXIS 2143 (July 16, 2003).

It is the goal of La. Code Crim. Proc. Ann. art. 894.1 to provide a factual basis for the sentence imposed, and thus, providing a record that will allow for a reasoned review of the sentence. State v. Eason, 850 So. 2d 1090, 2003 La. App. LEXIS 2143 (July 16, 2003).

Trial court carefully analyzed and gave proper consideration to the sentencing factors in La. Code Crim. Proc. Ann. art. 894.1 because it decided to make defendant’s current sentences consecutive with an unrelated sentence only after reviewing the presentence investigation report, which revealed that defendant had numerous felony and misdemeanor convictions and had violated his probation, and found that defendant was not a good candidate for a suspended sentence and probation, was in need of custodial treatment, and was likely to commit another offense. State v. Eason, 850 So. 2d 1090, 2003 La. App. LEXIS 2143 (July 16, 2003).

Where defendant was sentenced to 20 years at hard labor without benefit of probation, parole, or suspension of sentence but with credit for time served, the first five years to be served without benefits for the forcible rape of a 13-year-old girl and the record showed that the trial court considered defendant’s lack of a criminal history on similar charges, the fact that he had sought treatment and rehabilitation, and the undue hardship a lengthy sentence would impose on defendant’s family, the trial court adequately addressed the mitigating factors as required by La. Code Crim. Proc. Ann. art. 894.1; hence, on appeal, the court affirmed defendant’s sentence. State v. Schexnaider, 852 So. 2d 450, 2003 La. App. LEXIS 1755 (June 12, 2003).

Where defendant was given the mandatory sentence for second degree murder for the shooting death of her son and the mandatory minimum sentence for attempted second degree murder for the shooting of her estranged husband, to be served consecutively, and defendant failed to show that the sentences were unconstitutionally excessive, the trial court’s failure to articulate reasons for the sentences as generally required by La. Code Crim. Proc. Ann. art. 894.1 was not an error since it would have been futile to do so at sentencing. State v. Pierre, 854 So. 2d 945, 2003 La. App. LEXIS 1730 (June 11, 2003), writ denied by La. 2003-2042, 864 So. 2d 626, 2004 La. LEXIS 189 (La. Jan. 16, 2004).

Defendant’s claim that the trial court erred in failing to comply with La. Code Crim. Proc. Ann. art. 894.1 in sentencing him was without merit because defendant had waived sentencing delays and agreed to be immediately sentenced, which allowed the trial court to render a sentence based on the information and record available at that time; hence, defendant failed to preserve such issue for appeal. State v. Roland, 850 So. 2d 738, 2003 La. App. LEXIS 1675 (June 5, 2003), reversed in part by La. 03-1930, 865 So. 2d 692, 2004 La. LEXIS 20 (La. Jan. 16, 2004), writ denied by La. 2003-2395, 867 So. 2d 685, 2004 La. LEXIS 545 (La. Feb. 13, 2004).

Where defendant actually committed armed robbery, in violation of La. Rev. Stat. Ann. § 14:64, and was a fourth offender, but the state agreed to accept his guilty plea to aggravated burglary, a violation of La. Rev. Stat. Ann. § 14:60, the sentence imposed of 12 years at hard labor was not unconstitutionally excessive, but was in fact lenient because it was only 40 percent of what the trial court could have been imposed. State v. Odell, 850 So. 2d 749, 2003 La. App. LEXIS 1677 (June 5, 2003).

Trial court took cognizance of the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1, and determined whether a sentence was too severe under the circumstances of the case and the background of the defendant; the trial court recognized an equal number of aggravating and mitigating factors, and properly complied with La. Code Crim. Proc. Ann. art. 894.1. State v. Edison, 847 So. 2d 140, 2003 La. App. LEXIS 1406 (May 14, 2003).

Concurrent sentences of five and five years for convictions of one count of carnal knowledge of a juvenile, and two counts of indecent behavior with a juvenile, were affirmed because the trial court’s failure to state the factual basis for the sentences it imposed at sentencing was cured when the trial court articulated those reasons in its ruling on the motion to reconsider sentence, the record clearly demonstrated that the trial court had considered the sentencing guidelines in fashioning defendant’s sentences but had inadvertently failed to mention them, defendant knew the victim had been sexually abused before and sexually abused the victim on multiple occasions, defendant abused his position of father figure to facilitate commission of the offenses, and the sentences imposed were neither grossly disproportionate to the severity of the offense nor shocking to the sense of justice. State v. Logwood, 847 So. 2d 115, 2003 La. App. LEXIS 1408 (May 14, 2003).

Where the trial judge observed that defendant had only recently been released from juvenile detention for a similar crime, the trial judge did not abuse his discretion in imposing a five-year sentence for defendant’s conviction of theft of property valued over $500; the sentence was well within the statutorily permitted range for the crime committed and defendant made no attempt to bring to the court’s attention any factors in mitigation. State v. Brown, 849 So. 2d 566, 2003 La. App. LEXIS 1348 (May 9, 2003).

Where a 21-year old defendant pled guilty to indecent behavior with a 13-year-old juvenile, which involved inappropriate sexual contact, but not sexual assault, the trial court gave adequate consideration to the factors set out in La. Code Crim. Proc. Ann. art. 894.1 in sentencing defendant to five years at hard labor, noting it was defendant’s second felony, defendant could have been sentenced as a habitual offender, defendant had violated probation in another state, defendant did not act under strong provocation, and there was some emotional harm to the victim. State v. Delgado, 845 So. 2d 581, 2003 La. App. LEXIS 1239 (Apr. 30, 2003).

Defendant’s eight-year sentence at hard labor for possession of marijuana with intent to distribute reflected less than 30 percent of defendant’s exposure, defendant had a previous conviction to a charge of accessory after the fact to armed robbery, three previous charges of battery of a police officer, and was on parole at the time of arrest on the marijuana offense; the trial court gave a sufficient factual basis for the sentence, and the sentence was not excessive. State v. Sanders, 842 So. 2d 1260, 2003 La. App. LEXIS 1075 (Apr. 11, 2003), writ denied by La. 2003-1695, 872 So. 2d 516, 2004 La. LEXIS 1731 (La. May 14, 2004).

Where defendant was transporting 28 pounds of marijuana, and the charge of possession with intent to distribute was amended to attempted possession with intent to distribute marijuana, defendant’s resultant five-year sentence was not excessive; the trial court was aware of defendant’s paralysis, although it did not specify that condition as a factor in the sentencing decision, and the trial court properly complied with La. Code Crim. Proc. Ann. art. 894.1 by considering defendant’s pre-sentence report and lack of a criminal history. State v. Brown, 842 So. 2d 1181, 2003 La. App. LEXIS 826 (Apr. 2, 2003), writ denied by La. 2003-1224, 857 So. 2d 491, 2003 La. LEXIS 3294 (La. Nov. 7, 2003).

Defendant’s sentences, that were ordered to be served consecutively, were not excessive as the trial court considered the aggravating circumstances and did not find any mitigating circumstances in making its decision. State v. Tarver, 2003 La. App. LEXIS 739 (Mar. 26, 2003).

In defendant’s attempted manslaughter case, the court did not err in sentencing defendant to 20 years’ hard labor where it took into account both mitigating and aggravating circumstances, it listened to the numerous witnesses presented by defendant in mitigation, it was particularly impressed with defendant’s callousness in beating the victim nearly to death, and the court stated that a lesser sentence would have deprecated the seriousness of the offense. State v. Farhood, 844 So. 2d 217, 2003 La. App. LEXIS 711 (Mar. 25, 2003).

While trial courts have great discretion in sentencing within the statutory limits, the reviewing court shall not set aside a sentence for excessiveness if the record supports the sentence imposed; generally, a reviewing court must determine whether the trial judge adequately complied with the sentencing guidelines and whether the sentence is warranted in light of the particular circumstances of the case, if there is adequate compliance with La. Code Crim. Proc. Ann. art. 894.1, and whether the sentence imposed is too severe in light of the particular defendant and the circumstances of his case, keeping in mind that maximum sentences should be reserved for the most egregious violators of the offense so charged. State v. Marshall, 843 So. 2d 469, 2003 La. App. LEXIS 726 (Mar. 19, 2003), writ of certiorari denied by La. 2003-1087, 855 So. 2d 760, 2003 La. LEXIS 3038 (La. Oct. 17, 2003), writ of certiorari denied by La. 2003-1101, 855 So. 2d 760, 2003 La. LEXIS 3039 (La. Oct. 17, 2003), writ denied by La. 2003-1280, 872 So. 2d 506, 2004 La. LEXIS 1703 (La. May 14, 2004).

On review, an appellate court does not determine whether another sentence may have been more appropriate, but whether the trial court abused its discretion in sentencing a defendant, and the trial court must specifically state for the record the considerations taken into account and the factual basis for the sentence under La. Code. Crim. Proc. Ann. art. 894.1(C); although not all aggravating and mitigating factors listed in art. 894.1(A) must be referenced by the sentencing judge, the record must affirmatively reflect that adequate consideration was given to codal guidelines in particularizing the defendant’s sentence. State v. Tarver, 846 So. 2d 851, 2003 La. App. LEXIS 651 (Mar. 12, 2003), remanded by La. App. 2002-0973, 2003 La. App. LEXIS 739 (La.App. 3 Cir. Mar. 26, 2003), writ denied by La. 2003-1157, 858 So. 2d 416, 2003 La. LEXIS 3382 (La. Nov. 14, 2003).

Maximum sentences are reserved for the most egregious offenders. State v. Tarver, 846 So. 2d 851, 2003 La. App. LEXIS 651 (Mar. 12, 2003), remanded by La. App. 2002-0973, 2003 La. App. LEXIS 739 (La.App. 3 Cir. Mar. 26, 2003), writ denied by La. 2003-1157, 858 So. 2d 416, 2003 La. LEXIS 3382 (La. Nov. 14, 2003).

Trial court did not impose an excessive sentence on defendant for the distribution of cocaine in violation of La. Rev. Stat. Ann. § 40:967; the trial court adequately considered the guidelines of La. Code Crim. Proc. Ann. art. 894.1 and found that there was an undue risk of a commission of another offense by defendant, given defendant’s past extensive criminal record and failure to respond to earlier attempts at rehabilitation, and there was no constitutional error under La. Const. art. I, § 20. State v. Boykin, 840 So. 2d 64, 2003 La. App. LEXIS 525 (Mar. 5, 2003), writ denied by La. 2003-1158, 858 So. 2d 416, 2003 La. LEXIS 3383 (La. Nov. 14, 2003).

Although in sentencing defendant, the trial court did not specifically refer to the factors provided for in La. Code Crim. Proc. Ann. art. 894.1, the oral reasons for imposing the sentence indicated that it had considered several facts as aggravating factors toward particularizing the defendant’s sentence, such as defendant’s failure to take responsibility for his acts, the age of the victim, the seriousness of the crime, and defendant’s perceived dishonesty regarding the earlier claim that the victim recanted, as well as the fact that defendant had greatly benefitted from the plea agreement; hence, on appeal, the court found a sufficient factual basis for the defendant’s sentence of 10 years at hard labor. State v. Williams, 839 So. 2d 1095, 2003 La. App. LEXIS 598 (Mar. 5, 2003).

Where the sentences imposed for attempted second degree murder, attempted aggravated rape for a habitual offender, and second degree kidnapping were within the permitted sentencing ranges, they were not unconstitutionally excessive in a case where defendant assaulted, threatened, attempted to rape, and kidnapped a family member. State v. Graham, 845 So. 2d 416, 2003 La. App. LEXIS 352 (Feb. 14, 2003), writ of certiorari denied by La. 2003-1716, 861 So. 2d 557, 2003 La. LEXIS 3720 (La. Dec. 19, 2003).

Trial court adequately considered mitigating factors in sentencing defendant convicted of having carnal knowledge with juvenile to seven years at hard labor and a fine of $1500, where defendant was warned to stay away from the victim, but defendant ignored the consequences involved in engaging in sexual intercourse with a juvenile, thereby supporting the trial court’s finding that defendant would commit the same offense again; the fact that the victim was an active participant in defendant’s criminal conduct was not a mitigating factor to be considered. State v. Smith, 846 So. 2d 786, 2003 La. App. LEXIS 299 (Feb. 12, 2003), writ of certiorari denied by La. 2003-0562, 845 So. 2d 1061, 2003 La. LEXIS 1776 (La. May 30, 2003).

Defendant was precluded from raising on appeal the issue that the trial court failed to comply with La. Code Crim. Proc. Ann. art. 894.1 because this issue was raised for the first time on appeal; even if defendant was not precluded from raising the issue, there was an adequate factual basis for the sentences contained in the record. State v. Brooks, 841 So. 2d 854, 2003 La. App. LEXIS 283 (Feb. 11, 2003).

Trial court provided a sufficient basis for defendant’s nine year sentence at hard labor without parole for first-degree robbery where it generally referred to La. Crim. Proc. Code Ann. art. 894.1, the facts of his case, defendant’s criminal history that included a prior felony conviction, and the fact that he committed the robbery while on probation. State v. Ballou, 838 So. 2d 869, 2003 La. App. LEXIS 199 (Feb. 5, 2003).

Trial court complied with the sentencing guidelines under La. Code Crim. Proc. Ann. art. 894.1, where it imposed the minimum term of imprisonment under La. Rev. Stat. Ann. § 40:966, and noted defendant’s prior felony conviction as the basis for the sentence. State v. Day, 838 So. 2d 74, 2003 La. App. LEXIS 216 (Feb. 5, 2003).

Where defendant was armed with a 45-caliber handgun and what appeared to the victims to be dynamite or a bomb, demonstrated detailed planning of robbery, and was well educated and had the opportunity to make good choices, the trial court properly considered these factors under La. Code Crim. Proc. Ann. art. 894.1 in imposing defendant’s sentence for armed robbery. State v. Gleason, 836 So. 2d 1165, 2003 La. App. LEXIS 129 (Jan. 29, 2003), writ denied by La. 2005-2161, 927 So. 2d 306, 2006 La. LEXIS 1567 (La. May 5, 2006).

Sentence of 25 years in the department of corrections was not an abuse of discretion where it was defendant’s first conviction for possession of cocaine. State v. Pham, 839 So. 2d 214, 2003 La. App. LEXIS 104 (Jan. 22, 2003).

Defendant’s convictions for aggravated crime against nature, and sexual battery upon a 12-year-old child, were alleged to have occurred within the same time frame, thus, it appeared there was a “presumption” of concurrent sentences under La. Code Crim. Proc. Ann. art. 883; the trial judge, however, exercised the sentencing discretion afforded by art. 883, and properly imposed consecutive sentences, since several factors under La. Code Crim. Proc. Ann. art. 894.1 were met. State v. Smith, 839 So. 2d 165, 2003 La. App. LEXIS 34 (Jan. 14, 2003).

Defendant’s four year sentence for second degree battery on his estranged wife was not excessive, where he choked her, shoved her across the bed and kicked her, he could not breathe and thought she was going to die, and the trial judge stated for the record the considerations he took into account and the factual basis for imposing the sentence, which included the fact that the wife was suffering from multiple sclerosis. State v. Fortino, 837 So. 2d 684, 2002 La. App. LEXIS 4142 (Dec. 30, 2002), writ denied by La. 2003-0251, 843 So. 2d 395, 2003 La. LEXIS 1546 (La. May 9, 2003).

Defendant’s sentence of 20 years hard labor was appropriate in light of the victim’s tender age at the time of the offense and the abuse of defendant’s position of authority as a parent in perpetrating the crime. State v. Guerra, 834 So. 2d 1206, 2002 La. App. LEXIS 3952 (Dec. 18, 2002), writ denied by La. 2003-0072, 842 So. 2d 398, 2003 La. LEXIS 1287 (La. Apr. 25, 2003).

Adjudication as a second felony offender and sentence to 50 years without the benefit of parole, probation or suspension of sentence for first degree robbery, La. Rev. Stat. Ann. § 14:64.1, was affirmed because defendant failed to prove that the trial court abused the liberal discretion allowed in sentencing when the trial court took into consideration that defendant had prior armed robbery convictions as a juvenile and as an adult, and that he had other violent offenses on his rap sheet. State v. Dangerfield, 834 So. 2d 1151, 2002 La. App. LEXIS 3916 (Dec. 11, 2002), writ denied by La. 2003-0475, 869 So. 2d 842, 2004 La. LEXIS 885 (La. Mar. 19, 2004).

Where defendant who had a history of mental illness was determined to be sane, and defendant was convicted for forcible rape and aggravated incest, but the trial court gave no reasons for sentencing, nor indicated in any way that it had considered the sentencing factors in La. Code Crim. Proc. Ann. art. 894.1, and the case was remanded to the trial court for resentencing on separate grounds, the mental illness of defendant was to be considered as a mitigating factor in resentencing. State v. Foster, 834 So. 2d 1188, 2002 La. App. LEXIS 3923 (Dec. 11, 2002).

Jury’s verdict for second degree battery did not adequately describe defendant’s particularly brutal conduct; while armed with a gun, defendant ordered the other man to cut off the victim’s finger with a meat cleaver over a $90 drug debt, and defendant placed the victim’s finger in a jar to use it to brag to and intimidate others; thus, the trial court properly articulated a factual basis for the four and one-half year sentence imposed, and the sentence was not excessive. State v. Dallas, 830 So. 2d 1113, 2002 La. App. LEXIS 3343 (Nov. 6, 2002).

Trial court complied with La. Code Crim. Proc. Ann. art. 894.1 in sentencing defendant who had been found guilty of second degree murder, in violation of La. Rev. Stat. Ann. § 14:30.1, 14:27 and armed robbery, in violation of La. Rev. Stat. Ann. § 14:64, when it considered a presentence investigation report which contained all relevant factors such as defendant’s personal history (age, marital status, employment record), prior criminal record, seriousness of offense and the likelihood of rehabilitation. State v. Gay, 830 So. 2d 356, 2002 La. App. LEXIS 3192 (Oct. 23, 2002).

Where defendant committed vehicular homicide while intoxicated, while the trial court did not list every consideration set forth in the guidelines, the sentencing transcript indicated adequate compliance with the guidelines, showing that defendant had an exemplary record in the army, but a prior offense driving while intoxicated; thus, defendant’s sentence was not excessive where the trial court imposed only the mandatory 1 year without benefit of parole, and suspended 5 of the 15 years, and placed defendant on probation. State v. Cullipher, 827 So. 2d 589, 2002 La. App. LEXIS 2968 (Oct. 2, 2002).

Concurrent sentences of two years and six months at hard labor for second degree battery and two counts of theft in excess of $500 were not excessive despite the fact that defendant was a first felony offender considering that defendant had a history of increasingly violent criminal behavior and had already received a significant benefit from a plea agreement which reduced the charges to which defendant pleaded guilty and dismissed others; trial court’s statements at sentencing were sufficient to show court considered the factors required under La. Code Crim. Proc. Ann. art. 894.1 in determining the appropriate sentence and rigid or mechanical compliance with the article was not required. State v. Wagley, 828 So. 2d 116, 2002 La. App. LEXIS 2760 (Sept. 18, 2002).

When there was an adequate factual basis for the sentence contained in the record, the trial court’s failure to articulate every circumstance listed in La. Code Crim. Proc. Ann. art. 894.1(C) did not require a remand for re-sentencing. State v. Fairley, 822 So. 2d 812, 2002 La. App. LEXIS 2162 (June 26, 2002).

Defendant’s sentence of 25 years at hard labor, without benefit of probation, parole or suspension did not shock the appellate court’s sense of justice where, inter alia, the sentencing court considered defendant’s personal history, his prior criminal record, the seriousness of the offense and the likelihood of rehabilitation. State v. Tolliver, 818 So. 2d 310, 2002 La. App. LEXIS 1311 (May 8, 2002).

Although the trial court considered all factors required under La. Code Crim. Proc. Ann. art. 894.1 when sentencing defendant after entering a guilty plea for robbery, conspiracy, and battery, it did not specify whether the sentences were to be served with or without hard labor, making them indeterminate, in violation of La. Code Crim. Proc. Ann. art. 879; the trial court did not advise defendant of the prescriptive period for post-conviction relief, under La. Code Crim. Proc. Ann. art. 930.8. State v. White, 799 So. 2d 1165, 2001 La. App. LEXIS 2435 (Oct. 31, 2001).

Where defendant was convicted of simple burglary in violation of La. Rev. Stat. Ann. § 14:62, defendant was properly sentenced to serve five years at hard labor under La. Code Crim. Proc. Ann. art. 894.1 and La. Const. art. I, § 20 because the trial court adequately articulated its reasons for the sentence, because it was neither grossly disproportionate to the severity of the offense committed nor was it shocking to the sense of justice, and because the sentence was not constitutionally excessive. State v. Geer, 799 So. 2d 698, 2001 La. App. LEXIS 2439 (Oct. 31, 2001).

Defendant was properly sentenced under La. Code Crim. Proc. Ann. arts. 881.1 and 894.1, the Habitual Offender Law, La. Rev. Stat. Ann. § 15:529.1(a)(1)(b)(ii), and La. Const., art. I, § 20 to mandatory life imprisonment after he was adjudicated a third felony offender because defendant failed to offer any evidence to rebut the presumption of the constitutionality of his enhanced life sentence and because the 16 years that defendant previously served for his first offense of armed robbery was not enough to deter defendant from a life of crime. State v. Barnes, 800 So. 2d 973, 2001 La. App. LEXIS 2207 (Oct. 17, 2001).

Defendant’s sentence of four years at hard labor without the benefit of parole, probation, or suspension of sentence for his conviction for pornography involving juveniles was not unduly harsh or excessive; under La. Rev. Stat. Ann. § 14:81.1(E), the trial court had no choice but to sentence defendant to a hard labor sentence without benefit of parole, probation, or suspension of sentence, and therefore, the trial court was not required to consider La. Code Crim. Proc. Ann. art. 894.1(A), (B). State v. Roberts, 796 So. 2d 779, 2001 La. App. LEXIS 2114 (Oct. 3, 2001), writ denied by La. 2001-2974, 825 So. 2d 1163, 2002 La. LEXIS 2741 (La. Sept. 20, 2002).

While defendant was a first felony offender, her sentence was not excessive in light of her significant misdemeanor criminal record, her failure to successfully complete probation as a juvenile, the value of the property stolen, and the audacity of defendant in stealing belongings from the home of a recently-deceased person. State v. Powell, 796 So. 2d 91, 2001 La. App. LEXIS 2020 (Sept. 26, 2001).

Defendant’s sentence with respect to his conviction for possessing cocaine was not improper or grossly disproportionate because the trial court took into account the factors articulated in La. Code Crim. Proc. Ann. art. 894.1 when imposing sentence upon defendant. State v. Walker, 796 So. 2d 708, 2001 La. App. LEXIS 2003 (Sept. 26, 2001), writ denied by La. 2001-2968, 827 So. 2d 415, 2002 La. LEXIS 3005 (La. Oct. 14, 2002).

Where the trial court sentenced defendant to consecutive terms of 10 and five years in prison for armed robbery with a firearms enhancement, the appellate court held that the sentence was not excessive under U.S. Const. amend. VIII and La. Const. art. I, § 20 and that, although the trial court did not explicitly state its consideration of the factors in La. Code Crim. Proc. Ann. art. 894.1C, the record entire record showed an adequate factual basis for the sentence imposed. State v. Morrison, 795 So. 2d 465, 2001 La. App. LEXIS 1934 (Aug. 28, 2001), writ denied by La. 2001-2856, 822 So. 2d 614, 2002 La. LEXIS 2402 (La. Aug. 16, 2002).

Trial court properly considered the guidelines under La. Code Crim. Proc. Ann. art. 894.1 where it referenced the extensive reasons given at defendant’s original sentencing when re-sentencing defendant, noted the lack of mitigating factors, and stated its consideration of other factors, including defendant’s prior criminal history, to find that defendant was in need of correctional treatment in a custodial environment. State v. Jackson, 790 So. 2d 720, 2001 La. App. LEXIS 1717 (June 27, 2001).

La. Code Crim. Proc. Ann. art. 894.1 sets forth items to be considered by the court in imposing sentence; however, the court need not recite the entire checklist, but adequately consider the guidelines. State v. Mitchell, 808 So. 2d 664, 2001 La. App. LEXIS 1639 (June 22, 2001).

Under La. Code. Crim. Proc. Ann. art. 894.1, where defendant was convicted of attempted simple kidnapping of an eleven-year-old girl and faced a maximum sentence of two and one-half years at hard labor, a sentence of 18 months, suspended, was not excessive where, in sentencing the defendant, the trial court considered the fact that the defendant was a first felony offender, had available a presentence investigation report and letters of support from family and friends; the sentence imposed by the trial court for this serious offense does not shock our sense of justice. State v. Belcher, 793 So. 2d 262, 2001 La. App. LEXIS 1478 (June 20, 2001).

Where the trial court adequately considered the facts of the case, defendant’s relationship with the victim, and his lack of a prior felony record before imposing sentence; defendant’s sentence was upheld under La. Code Crim. Proc. Ann. art. 894.1. State v. King, 788 So. 2d 589, 2001 La. App. LEXIS 1136 (May 16, 2001), writ denied by La. 2001-2456, 825 So. 2d 1157, 2002 La. LEXIS 2718 (La. Sept. 20, 2002).

Under La. Const. art. I, § 20 and La. Code Crim. Proc. Ann. art. 894.1, the life sentence imposed on defendant for his involvement in the second degree murder of the victim was not excessive as the trial court did not err in failing to give reasons for the sentence imposed because the imposition of the life sentence was mandatory and the trial court had no discretion therein, and was, therefore, not required to set forth factors considered. State v. Lovick, 788 So. 2d 565, 2001 La. App. LEXIS 1142 (May 16, 2001), writ denied by La. 2001-1836, 815 So. 2d 833, 2002 La. LEXIS 1560 (La. May 10, 2002).

Pursuant to La. Code Crim. Proc. Ann. art. 894.1(C), the court shall state for the record the considerations taken into account and the factual basis therefore in imposing sentence; the trial court need not recite the entire checklist of La. Code Crim. Proc. Ann. art. 894.1, but the record must reflect that it adequately considered the guidelines. State v. Mance, 797 So. 2d 718, 2001 La. App. LEXIS 966 (May 11, 2001).

Defendant who faced a sentencing exposure of 40 years for manslaughter under La. Rev. Stat. Ann. § 14:31(B) but received a 10 years at hard labor sentence did not receive an unconstitutionally excessive sentence where the trial court had taken into account various factors pursuant to La. Code Crim. Proc. Ann. art. 894.1 to include that the defendant was 45 years old, had never been in any kind of trouble before, had graduated from high school, had completed various programs at a vocational/technical school, had served in the United States Navy and that the crime committed was a crime of passion. State v. Brice, 808 So. 2d 615, 2001 La. App. LEXIS 974 (May 11, 2001), writ denied by La. 2001-1610, 813 So. 2d 1099, 2002 La. LEXIS 1882 (La. Apr. 26, 2002).

Under La. Code Crim. Proc. Ann. art. 894.1, the State need not list every aggravating or mitigating circumstance during sentencing as long as the record reflects that he adequately considered the guidelines under art. 894.1 and the appellate court will not remand for a new sentence if there is an adequate factual basis for a sentence imposed. State v. Carter, 787 So. 2d 509, 2001 La. App. LEXIS 930 (May 9, 2001), writ denied by La. 2001-1707, 815 So. 2d 93, 2002 La. LEXIS 1446 (La. May 3, 2002), writ denied by La. 2006-1369, 948 So. 2d 160, 2007 La. LEXIS 277 (La. Jan. 26, 2007), writ denied by 5 So. 3d 137, 2009 La. LEXIS 1023 (La. 2009).

Where trial judge adequately considered statutory factors under La. Code Crim. Proc. Ann. art. 894.1, in imposing sentence for attempted distribution of cocaine conviction, consecutive sentence was not excessive; the suspended sentence was not mandatory simply due to his first felony status. State v. Myles, 786 So. 2d 906, 2001 La. App. LEXIS 942 (May 9, 2001).

Sentence of 30 years at hard labor for attempted second-degree murder which left the victim paralyzed was not excessive, even though defendant was 16 and a first offender when he committed the offense, because the sentence was justified by review of defendant’s juvenile history, which demonstrated prior involvement with guns and drugs. State v. Lindsey, 786 So. 2d 814, 2001 La. App. LEXIS 1224 (Apr. 11, 2001), writ denied by La. 2001-1422, 812 So. 2d 646, 2002 La. LEXIS 1020 (La. Mar. 28, 2002).

In considering the grief of the victim’s husband and family, the loss to them of the victim’s services, and the fact that the victim was six months pregnant, the trial court was within its discretion under La. Code Crim. Proc. Ann. art. 894.1 in sentencing defendant to 40 years in prison for manslaughter even though he was a somewhat youthful first offender. State v. Points, 787 So. 2d 396, 2001 La. App. LEXIS 1215 (Apr. 11, 2001), writ denied by La. 2001-1410, 812 So. 2d 665, 2002 La. LEXIS 1273 (La. Apr. 12, 2002).

Fifteen year sentence for the attempted manslaughter of defendant’s five month old baby was not excessive where the trial court considered the injuries inflicted by defendant on his helpless daughter and that defendant was only saved from a murder charge by the valiant efforts of the medical team that saved his daughter’s life. State v. Hutcherson, 785 So. 2d 140, 2001 La. App. LEXIS 664 (Apr. 4, 2001).

Where the sentencing trial judge was the same trial judge who had sentenced a defendant on his plea to carnal knowledge of a juvenile also had sentenced the defendant for criminal mischief, simple criminal damage to property and criminal trespass and for unauthorized use of a movable, the trial judge was familiar with the defendant’s background and was personally aware that the previous period of imprisonment had been ineffective, thus the trial judge had proper reasons to sentence the defendant to the maximum sentence for two counts of indecent behavior with a juvenile and an adjudication as a second -felony habitual offender, 14 years hard labor on each count to be served concurrently; the sentence was not excessive since important elements such as the defendant’s prior criminal record, seriousness of offense and the likelihood of rehabilitation had been taken into account and considered by the sentencing judge.. State v. Bugbee, 781 So. 2d 748, 2001 La. App. LEXIS 332 (Feb. 28, 2001).

Where an armed robbery defendant who was also adjudicated as a second offender faced a minimum sentence, with the habitual offender adjudication, of 49 and a half years and a maximum sentence of 198 years without benefit of parole, probation or suspension of sentence but the the trial judge imposed a sentence of 60 years at hard labor without benefit of parole, probation or suspension of sentence, the defendant did not receive an excessive sentence that did not take into account factors such as his youth and lack of education even though the trial court also noted that the defendant displayed a propensity for violence accompanied by a disregard for human life. State v. Williams, 781 So. 2d 673, 2001 La. App. LEXIS 354 (Feb. 28, 2001).

A trial court did not abuse its discretion by imposing a 30-year sentence on defendant for attempted aggravated rape, because it took cognizance of the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1 in imposing the punishment, because defendant had a possible jail exposure of 50 years, and because the sentence imposed did not shock the sense of justice as contemplated by La. Const. art. I, § 20. State v. Manasco, 782 So. 2d 111, 2001 La. App. LEXIS 361 (Feb. 28, 2001), writ denied by La. 2001-0890, 811 So. 2d 895, 2002 La. LEXIS 909 (La. Mar. 15, 2002).

Sentence of life imprisonment after defendant was convicted of second degree murder was not excessive punishment where the record showed that the sentencing court took cognizance of the statutory criteria, even though the court did not specifically articulate reasons for imposing the sentence. State v. Lowery, 781 So. 2d 713, 2001 La. App. LEXIS 337 (Feb. 28, 2001), writ denied by La. App. 2000-2097, 812 So. 2d 160, 2002 La. App. LEXIS 654 (La.App. 4 Cir. Feb. 13, 2002).

Where defendant pled guilty to vehicular homicide in violation of La. Rev. Stat. Ann. § 14:32.1 and was sentenced to 15 years in prison at hard labor, with all but three years of the sentence suspended, and placed on five years of supervised probation following his release, the appellate court vacated the sentence and remanded the matter for resentencing on the grounds that the trial court failed to comply with the provisions of La. Code Crim. Proc. Ann. art. 894.1(C) in that it did not state for the record the factual basis taken into account in sentencing defendant and did not individualize the sentence to defendant. State v. Spencer, 781 So. 2d 780, 2001 La. App. LEXIS 387 (Feb. 28, 2001).

Where there had been no abuse of the trial judge’s discretion in imposing a defendant’s sentences for first degree robbery and armed robbery, a remand for more complete compliance with La. Code Crim. Proc. Ann. art. 894.1 was not necessary when the sentence imposed was not apparently severe or where the record otherwise clearly illumines the sentencing choice. State v. Calvin, 781 So. 2d 827, 2001 La. App. LEXIS 392 (Feb. 28, 2001), writ denied by La. 2001-1112, 805 So. 2d 1182, 2002 La. LEXIS 74 (La. Jan. 4, 2002).

Although the trial court did not articulate every circumstance listed in La. Code. Crim. Proc. Ann. art. 894.1 in sentencing defendant for distribution of cocaine, there was an adequate factual basis for the sentence contained in the record, including the mitigating factor of defendant’s marriage and family and the aggravating factor of defendant’s status as a second felony offender. State v. Iron, 780 So. 2d 1123, 2001 La. App. LEXIS 197 (Feb. 14, 2001), writ denied by La. 2001-1232, 811 So. 2d 898, 2002 La. LEXIS 919 (La. Mar. 15, 2002).

Defendant’s 25-year manslaughter sentence, entered on his guilty plea to a charge reduced from second degree murder, was not unconstitutionally excessive under La. Const. art. I, § 20, because the trial court considered the appropriate La. Code Crim. Proc. Ann. art. 894.1 factors, and the trial court did not err in considering that the charge had been reduced, that a knife, though not used to stab the victim, was found near her body, or that the victim had been manually strangled and had her head bashed in against the floor. State v. Barrois, 778 So. 2d 1273, 2001 La. App. LEXIS 271 (Jan. 31, 2001).

Where a 38-year-old defendant had a four-year-old girl place defendant’s penis in her mouth and penetrated the child’s vagina with his penis, the court properly took the victim’s age into account in sentencing defendant for aggravated oral sexual battery to 20 years at hard labor without the benefit of probation, parole, suspension of sentence, or “good time” eligibility. State v. Whitney, 772 So. 2d 945, 2000 La. App. LEXIS 2872 (Nov. 15, 2000).

Following defendant’s conviction for aggravated battery, a trial court properly sentenced him to 18 years at hard labor after it properly considered the statutory factors of La. Code Crim. Proc. Ann. art. 894.1, including defendant’s prior criminal history, his employment status, his cruelty toward the victim, and the violence used against the victim and it properly particularized the sentence for defendant. State v. Callegari, 773 So. 2d 806, 2000 La. App. LEXIS 2747 (Nov. 2, 2000), writ denied by La. 2000-3338, 801 So. 2d 362, 2001 La. LEXIS 3075 (La. Nov. 9, 2001).

Imposition of two consecutive sentences of two years at hard labor following defendant’s guilty plea to two counts of simple burglary under La. Rev. Stat. Ann. § 14:62 was proper, because imposition of consecutive sentences did not violate plea agreement and was not excessive; the trial court carefully analyzed the considerations under La. Code Crim. Proc. Ann. § 894.1 in determining the sentence. State v. Robinson, 770 So. 2d 868, 2000 La. App. LEXIS 2673 (Nov. 1, 2000).

In sentencing defendant for aggravated battery, trial court’s articulation of reasons for sentence adequately complied with the requirements of La. Code Crim. Proc. Ann. art. 894.1 State v. Jackson, 772 So. 2d 297, 2000 La. App. LEXIS 2683 (Nov. 1, 2000).

Sentencing judge is not required to list every aggravating or mitigating circumstance so long as the record reflects that he adequately considered the guidelines of La. Code Crim. Proc. Ann. art. 894.1 State v. Jackson, 772 So. 2d 297, 2000 La. App. LEXIS 2683 (Nov. 1, 2000).

Defendant’s life sentence for his conviction for attempted possession of cocaine was not excessive under La. Const. art. I, § 20 as the minimum sentence was imposed and the trial court complied with La. Code Crim. Proc. Ann. art. 894.1(C) because it was based on a presentence investigation report, which showed that defendant had a previous conviction for simple burglary, that his parole was revoked, and that he had a history of misdemeanor and municipal arrests. State v. Baker, 772 So. 2d 225, 2000 La. App. LEXIS 2607 (Oct. 18, 2000).

Where a trial court imposed the lowest possible sentence on defendant, the trial court did not need to explain the reasoning behind its sentence. State v. Carter, 772 So. 2d 213, 2000 La. App. LEXIS 2613 (Oct. 18, 2000).

Defendant’s sentence to three years at hard labor upon entry of a plea of guilty to simple arson in violation of La. Rev. Stat. Ann. § 14:52 was appropriate where the trial court was not required to follow the sentencing guidelines in effect at the time of defendant’s sentencing; where the sentencing court articulated the basis for the sentence, it would be a waste of judicial resources to vacate the sentence for failure to consider old guidelines and remand for resentencing under a new scheme that no longer required consideration of the old guidelines. State v. Holder, 771 So. 2d 780, 2000 La. App. LEXIS 2296 (Oct. 11, 2000).

Defendant’s sentence to four concurrent sentences of three and one-half years at hard labor on his plea of guilty to four counts of indecent behavior with a juvenile in violation of La. Rev. Stat. Ann. § 14:81 was appropriate where the trial court considered all the aggravating and mitigating factors in applying the sentencing guidelines provided by La. Code Crim. Proc. Ann. art. 894.1 State v. Heaton, 770 So. 2d 477, 2000 La. App. LEXIS 2305 (Oct. 11, 2000).

Where the trial court ordered and reviewed a pre-sentence investigation before sentencing a defendant convicted of second-degree murder to 20 years at hard labor, and gave reasons for the sentence that it imposed, the trial court adequately considered the criteria of La. Code Crim. Proc. Ann. art. 894.1(A)(3), (B)(21), and (B)(28), the sentence was not grossly disproportionate to the severity of the offense, and was not excessive in violation of La. Const. art. I, § 20. State v. Hurst, 797 So. 2d 75, 2000 La. App. LEXIS 2563 (Oct. 3, 2000), writ of certiorari denied by La. 2000-3053, 798 So. 2d 962, 2001 La. LEXIS 2930 (La. Oct. 5, 2001).

Where the trial judge who sentenced defendant to four years at hard labor upon his conviction of possession of cocaine considered a PSI report, noted that the defendant had a lengthy criminal record of misdemeanor convictions dating back several years and had several outstanding bench warrants for failure to appear, and considered that defendant needed correctional treatment, that there was no excuse or justification, that defendant’s criminal conduct was likely to recur, and there was no showing that imprisonment would entail an excessive hardship on defendant, the trial court cognizance of the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1 and the sentence was no constitutionally excessive. State v. Watkins, 768 So. 2d 665, 2000 La. App. LEXIS 2183 (Sept. 27, 2000).

Defendant’s sentence of 10 years for his conviction for unauthorized entry of an inhabited dwelling, and his concurrent sentence of 20 years for his conviction for oral sexual battery without benefit of parole, probation or suspension of sentence were not excessive and the trial court’s articulation of its reasons for the sentences complied with La. Code Crim. Proc. Ann. art. 894.1 as the sentences were less than the maximum available and the victim was subjected to a horrifying experience. State v. McCurtis, 769 So. 2d 150, 2000 La. App. LEXIS 2185 (Sept. 27, 2000), writ denied in part by, remanded by La. 2000-3080, 800 So. 2d 862, 2001 La. LEXIS 3677 (La. Nov. 2, 2001).

In an appeal of a conviction for accessory to murder, robbery and distribution of cocaine, defendant’s 60-year sentence was not excessive; the record showed that the trial court complied with La. Code Crim. Proc. Ann. art. 894.1 and considered the defendant’s previous criminal history, heard testimony regarding how the state benefited from the plea agreement, and considered his youth and expression of remorse. State v. Boyette, 768 So. 2d 658, 2000 La. App. LEXIS 2186 (Sept. 27, 2000).

La. Code Crim. Proc. Ann. art. 894.1 does not require a trial judge to list every aggravating or mitigating circumstance when he is imposing a sentence, so long as the record reflects that he adequately considered the guidelines of the article. State v. Kennon, 769 So. 2d 159, 2000 La. App. LEXIS 2189 (Sept. 27, 2000).

Where the sentencing judge noted that defendant had spent considerable amounts of time in foster care due to his mother’s abuse of him and his siblings, placed much emphasis on defendant’s positive school history; that he received a track scholarship to college but chose to enter the National Guard and attend college where he finished two and a half years, accumulating 93 hours, and. the sentencing judge stated that defendant’s remorse made him inclined to impose a lesser sentence, the sentencing judge assigned sufficient weight to mitigating factors as required by La. Code Crim. Proc. Ann. art. 894.1. State v. Jackson, 768 So. 2d 767, 2000 La. App. LEXIS 2192 (Sept. 27, 2000), writ denied by La. 2000-3078, 800 So. 2d 864, 2001 La. LEXIS 3690 (La. Nov. 2, 2001).

Defendant’s conviction for simple burglary and his life in prison sentence as a habitual offender were upheld. Considering the statutory factors in La. Code Crim. Proc. Ann. art. 894.1, coupled with a violent predicate offense, and the presumption of constitutionality of the mandatory sentencing provision, the trial judge did not err in failing to state for the record considerations taken into account, his factual basis for imposing sentence, or in refusing to deviate from the statutorily mandated sentence. State v. Breaux, 767 So. 2d 904, 2000 La. App. LEXIS 2121 (Aug. 29, 2000), writ denied by La. 2000-2874, 794 So. 2d 808, 2001 La. LEXIS 2246 (La. June 29, 2001).

Record contained an adequate factual basis for the maximum sentence imposed where the trial court discussed defendant’s four felony convictions in imposing sentence, and stated that with defendant’s prior convictions any sentence less than the maximum would not do justice State v. Chess, 762 So. 2d 1279, 2000 La. App. LEXIS 1716 (June 27, 2000).

Trial court’s mid-range sentence of two and one-half years imprisonment following defendant’s conviction for second degree battery, La. Rev. Stat. Ann. § 14:34.1, did not violate La. Const. art. I, § 20; pursuant to La. Code Crim. Proc. Ann. art. 894.1, the trial court adequately articulated reasons to support its sentence in that defendant acted without justification and caused substantial injury to the victim. State v. Tisby, 764 So. 2d 209, 2000 La. App. LEXIS 1674 (June 21, 2000), writ denied by La. 2000-2236, 793 So. 2d 181, 2001 La. LEXIS 1865 (La. June 1, 2001).

In reviewing a claim that a sentence is excessive, an appellate court generally must determine whether the trial judge has adequately complied with statutory guidelines in La. Code Crim. Proc. Ann. art. 894.1 and whether the sentence is warranted under the facts established by the record; if adequate compliance with La. Code Crim. Proc. Ann. art. 894.1 is found, the reviewing court must determine whether the sentence is imposed is too severe in light of the particular defendant and the circumstances of the case, keeping in mind that maximum sentences should be reserved for the most egregious violators of the offense so charged. State v. Carter, 762 So. 2d 662, 2000 La. App. LEXIS 1427 (May 10, 2000), writ denied by La. 2000-1598, 793 So. 2d 1233, 2001 La. LEXIS 1943 (La. June 15, 2001), writ of certiorari denied by 534 U.S. 1116, 122 S. Ct. 926, 151 L. Ed. 2d 889, 2002 U.S. LEXIS 565, 70 U.S.L.W. 3464 (2002).

Defendant’s argument that the trial court failed to articulate mitigating and aggravating factors when sentencing him was without merit where the trial court had no discretion in imposing a life sentence and articulating factors would have been an exercise in futility. State v. Robinson, 754 So. 2d 311, 2000 La. App. LEXIS 282 (Mar. 1, 2000), writ denied by La. 2000-0989, 787 So. 2d 1008, 2001 La. LEXIS 948 (La. Mar. 23, 2001).

Where the record clearly showed an adequate factual basis for defendant’s sentence, remand was unnecessary, pursuant to La. C.Cr.P. art. 894.1, even though the trial court did not list every aggravating and mitigating circumstance. State v. McDonald, 754 So. 2d 382, 2000 La. App. LEXIS 301 (Mar. 1, 2000).

Where, in sentencing defendant, the trial court considered the facts and circumstances of the case, pursuant to La. Code Crim. Proc. Ann. art. 894.1, and the seriousness of the offense, concluded that defendant was in need of correctional treatment, and noted that a lesser sentence would deprecate the seriousness of the offense, the length of the sentence imposed did not shock the sense of justice. State v. Williams, 754 So. 2d 418, 2000 La. App. LEXIS 299 (Mar. 1, 2000).

Five-year sentence for attempt to commit possession of firearm by a convicted felon in violation of La. Rev. Stat. Ann. § 14:95.1 was not excessive; the trial court adequately complied with La. Code Crim. Proc. Ann. art. 894.1 by adverting to the circumstances of the conviction, including the extenuating circumstance that the offense involved firing a gun into the air on New Year’s Eve, and by referring to defendant’s prior offense and to his social, educational, and employment history. State v. Bryant, 754 So. 2d 387, 2000 La. App. LEXIS 309 (Mar. 1, 2000).

Imposition of a 35-year sentence following entry of defendant’s guilty plea to manslaughter, La. Rev. Stat. Ann. § 14:31(B), was not unconstitutionally excessive; trial court adequately articulated reasons for the sentence pursuant to La. Code Crim. Proc. Ann. art. 894.1; further, the sentence was not disproportionate to the crime and did not shock the appellate court’s sense of justice. State v. Morrison, 758 So. 2d 283, 2000 La. App. LEXIS 385 (Mar. 1, 2000).

Because the trial court imposed a mandatory sentence, La. Code Crim. Proc. Ann. art. 894.1 factor articulation was not mandated and would have been an exercise in futility. State v. Norris, 754 So. 2d 362, 2000 La. App. LEXIS 277 (Mar. 1, 2000), writ denied by La. 2000-1198, 785 So. 2d 838, 2001 La. LEXIS 649 (La. Feb. 16, 2001), writ denied by La. 2002-1129, 840 So. 2d 563, 2003 La. LEXIS 871 (La. Mar. 28, 2003).

Where the trial court made no mention of La. Code Crim. Proc. Ann. art. 894.1 or its provisions before sentencing defendant, it clearly did not comply with the article; however, because the record supported the sentence, it was not set aside. State v. McGee, 757 So. 2d 50, 2000 La. App. LEXIS 668 (Feb. 23, 2000), writ denied by La. 2000-0877, 772 So. 2d 121, 2000 La. LEXIS 2961 (La. Oct. 27, 2000), writ of certiorari denied by 535 U.S. 969, 122 S. Ct. 1435, 152 L. Ed. 2d 379, 2002 U.S. LEXIS 2160, 70 U.S.L.W. 3614 (2002).

Trial court properly complied with La. Code Crim. Proc. Ann. art. 894.1 when it sentenced defendant to 100 years at hard labor on a conviction for armed robbery, La. Rev. Stat. Ann. § 14:64, which was the conviction used to enhance a second felony offender bill under La. Rev. Stat. Ann. § 15:529.1, and when it sentenced defendant to 50 years at hard labor on a conviction for attempted second degree murder, La. Rev. Stat. Ann. §§ 14:27, 14:30.1. Given the extremely violent nature of the crimes, the sentences were not unconstitutionally severe under La. Const. art. I, § 20. State v. Milton, 751 So. 2d 440, 2000 La. App. LEXIS 103 (Feb. 1, 2000).

If adequate compliance with La. Code Crim. Proc. Ann. art. 894.1 is found, the reviewing court must determine whether the sentence imposed is too severe in light of the particular defendant and the circumstances of his case, keeping in mind that maximum sentences should be reserved for the most egregious violators of the offense so charged. State v. Harper, 754 So. 2d 286, 1999 La. App. LEXIS 3683 (Dec. 22, 1999).

Trial court’s failure to articulate reasons for imposing a mandatory life sentence on defendant as an habitual offender, did not contravene La. Code Crim. Proc. Ann. art. 894.1 because the trial court had no discretion in sentencing and articulation of factors considered would have been an exercise in futility. State v. Williams, 747 So. 2d 1256, 1999 La. App. LEXIS 3463 (Dec. 8, 1999), writ denied by La. 2000-0734, 775 So. 2d 441, 2000 La. LEXIS 3322 (La. Nov. 27, 2000), writ denied by La. 2000-0358, 778 So. 2d 588, 2001 La. LEXIS 91 (La. Jan. 5, 2001), writ denied by La. 2000-0360, 778 So. 2d 588, 2001 La. LEXIS 92 (La. Jan. 5, 2001), remanded by 249 Fed. Appx. 340, 2007 U.S. App. LEXIS 23012 (5th Cir. La. 2007).

La. Code Crim. Proc. Ann. art. 894.1 does not require a trial judge to list every aggravating and mitigating circumstance; he need only state for the record the considerations taken into account and the factual basis for a sentence imposed because articulation of a factual basis for a sentence is the goal of La. Code Crim. Proc. Ann. art. 894.1, rather than a rigid and mechanical compliance with its provisions. State v. Jordan, 747 So. 2d 196, 1999 La. App. LEXIS 3291 (Nov. 24, 1999).

Where the trial court clearly articulated the sentencing considerations set forth in La. Code Crim. Proc. Ann. art 894.1, there was no merit in the defendant’s contention the trial court failed to consider the factors in art. 894.1 State v. Sims, 745 So. 2d 151, 1999 La. App. LEXIS 2980 (Oct. 27, 1999), writ denied by La. 1999-3384, 762 So. 2d 11, 2000 La. LEXIS 1397 (La. May 12, 2000).

Where the sentence of life imprisonment imposed by the trial court was mandatory under the provisions of La. Rev. Stat. Ann. § 14:30, the trial court was not required to articulate the sentencing considerations set forth in La. Code Crim. Proc. Ann. art. 894.1. State v. Sims, 745 So. 2d 151, 1999 La. App. LEXIS 2980 (Oct. 27, 1999), writ denied by La. 1999-3384, 762 So. 2d 11, 2000 La. LEXIS 1397 (La. May 12, 2000).

Court did not abuse its discretion in sentencing defendant to 15 years of hard labor without benefit of parole, probation, or suspension of sentence after defendant was convicted of possession of a firearm by a convicted felon because the court adequately considered the factors set forth in La. Code Crim. Proc. Ann. art. 894.1; sentence was tailored to both offender and offense. State v. Abram, 743 So. 2d 895, 1999 La. App. LEXIS 2942 (Oct. 27, 1999), writ denied by La. 2000-0121, 769 So. 2d 549, 2000 La. LEXIS 2453 (La. Sept. 29, 2000).

Defendant’s sentence of 15 years at hard labor for his conviction for possession of a controlled substance with intent to distribute was not constitutionally excessive or an abuse of the trial court’s discretion; the trial court found that there was an undue risk that defendant would commit another crime if released, that defendant was in need of treatment, that a lesser sentence would deprecate the seriousness of the crime, and that defendant had a prior criminal history. State v. Thomas, 745 So. 2d 776, 1999 La. App. LEXIS 2954 (Oct. 27, 1999), writ denied by La. 2000-1008, 775 So. 2d 445, 2000 La. LEXIS 3338 (La. Nov. 27, 2000), writ denied by La. 2000-0242, 775 So. 2d 1076, 2000 La. LEXIS 3416 (La. Dec. 8, 2000).

Defendants’ 10-year hard labor sentences for distribution of cocaine were not excessive because there was an undue risk of them committing another offense if they were not incarcerated, they were facing additional charges, they were in need of correctional treatment, they were drug dealers, and they involved a juvenile in the crime. State v. Atkins, 746 So. 2d 220, 1999 La. App. LEXIS 2943 (Oct. 27, 1999), writ denied by La. 1999-3369, 761 So. 2d 542, 2000 La. LEXIS 1327 (La. May 5, 2000).

Defendant’s 100-year sentence for armed robbery was upheld because the sentence was commensurate with the crime and with defendant’s adjudication as a second felony offender; sentence did not constitute a purposelessness and needless infliction of pain and suffering, and the trial court considered defendant’s age, educational background, and familial status. State v. Owens, 763 So. 2d 628, 1999 La. App. LEXIS 2944 (Oct. 27, 1999).

Sentence was remanded pursuant to La. Code Crim. Proc. Ann. art. 894.1 because the trial court failed to indicate any specific reasons to justify the severe sentence, and the trial court was given the opportunity to state its reasons or reduce the sentence. State v. Shipp, 754 So. 2d 1068, 1999 La. App. LEXIS 2671 (Sept. 24, 1999).

Defendant’s conviction for two counts of armed robbery in violation of La. Rev. Stat. Ann. § 14:64 and sentence of two concurrent nine-year terms was affirmed because the testimony of four witnesses who positively identified defendant as the perpetrator was sufficient for conviction and because the sentence was not excessive in violation of La. Const. art. I, § 20 when reviewed pursuant to La. Code Crim. Proc. Ann. art. 894.1, in light of the aggravating and mitigating circumstances, such as defendant’s age of 15 years and the severity of the offenses. State v. Ervin, 747 So. 2d 109, 1999 La. App. LEXIS 2448 (Sept. 22, 1999), writ denied by La. 1999-3201, 760 So. 2d 342, 2000 La. LEXIS 1223 (La. Apr. 20, 2000).

La. Code Crim. Proc. Ann. art. 894.1 provides that the trial court is not required to list every aggravating or mitigating circumstance so long as the record reflects that it adequately considered the sentencing guidelines. State v. Pratt, 748 So. 2d 25, 1999 La. App. LEXIS 2460 (Sept. 22, 1999).

The appellate court determined that the reduced sentence imposed by the trial court for battery to a police officer was not grossly disproportionate to the offense, despite defendant’s work record and the needs of his family; defendant received benefits by pleading guilty, the crime was senseless, prison might help defendant break his drug habit, and there was a sufficient factual basis for defendant’s sentence. State v. Allen, 738 So. 2d 1162, 1999 La. App. LEXIS 1873 (June 16, 1999), writ denied by La. 1999-2663, 755 So. 2d 251, 2000 La. LEXIS 736 (La. Feb. 25, 2000).

Trial court did not abuse its discretion in sentencing defendant to 89 years’ imprisonment for armed robbery where the record revealed that the trial court considered the statutory criteria in La. Code Crim. Proc. Ann. art. 894.1, including the fact that defendant had a family with dependent children and the fact that he was under the influence of alcohol at the time of the offense. State v. Shine, 741 So. 2d 178, 1999 La. App. LEXIS 1869 (June 16, 1999).

Pursuant to La. Code Crim. Proc. Ann. art. 894.1, the sentencing record for a criminal defendant should reflect that the trial judge considered not only the seriousness of the crime and the past criminal history of the defendant, but also the defendant’s personal history, including age, mental status, dependants, family ties, employment record, and health, and the potential for rehabilitation. State v. Stiles, 733 So. 2d 615, 1999 La. App. LEXIS 1598 (May 27, 1999).

Contention of a defendant that the trial court failed to comply with the requirements of La. Code Crim. Proc. Ann. art. 894.1 when imposing sentence was without merit; noting that there was an adequate factual basis in the record for the imposed sentence, the trial court’s failure to articulate every circumstance listed in art. 894.1 did not require a remand for resentencing where the sentence was not severe and fell within the permissible sentencing range. State v. Sanders, 734 So. 2d 1276, 1999 La. App. LEXIS 1479 (May 19, 1999), writ denied by La. 1999-1980, 752 So. 2d 175, 2000 La. LEXIS 96 (La. Jan. 7, 2000), writ denied by La. 2002-0691, 836 So. 2d 129, 2003 La. LEXIS 540 (La. Feb. 14, 2003), writ denied by La. 2003-3084, 888 So. 2d 825, 2004 La. LEXIS 3715 (La. Dec. 10, 2004).

Defendant’s sentence was upheld under La. Code Crim. Proc. Ann. art. 894.1, because the trial judge’s reasons for imposing the sentence was appropriate and sufficient given defendant’s background and two prior felony convictions; the sentence was not severe and did not shock the court’s sense of justice. State v. Collins, 734 So. 2d 723, 1999 La. App. LEXIS 556 (Mar. 10, 1999).

Trial court adequately complied with La. Code Crim. Proc. Ann. art. 894.1 where it considered as aggravating factors that defendant committed a violent act, created a risk of death or great bodily harm to more than one person, caused significant injury to the victims who were shot at close range, and escalated the conflict, and considered as mitigating factors that defendant was 23 years old, had a minimal criminal history, and the victims had some fault in bringing about the incident. State v. Salter, 733 So. 2d 58, 1999 La. App. LEXIS 334 (Feb. 24, 1999), writ denied by La. 99-0990, 747 So. 2d 1114, 1999 La. LEXIS 2904 (La. Sept. 24, 1999).

When sentencing defendant charged with possession of drugs the fact that he hid his drugs on an infant was considered an aggravating factor under La. Code Crim. Proc. Ann. art. 894.1(B)(16). State v. Malone, 728 So. 2d 500, 1999 La. App. LEXIS 24 (Jan. 20, 1999).

Defendant’s sentence of 15 years at hard labor for driving while intoxicated (DWI), fourth offense, was not excessive under La. Code Crim. Proc. Ann. art. 894.1, where the sentence was well below the maximum under La. Rev. Stat. Ann. § 14:98(E), and where defendant had a lengthy adult record with five prior DWI convictions from two states and numerous driving convictions, and where defendant showed no remorse for his actions. State v. Minnifield, 727 So. 2d 1207, 1999 La. App. LEXIS 33 (Jan. 20, 1999), writ denied by La. 99-0516, 745 So. 2d 19, 1999 La. LEXIS 1855 (La. June 18, 1999).

Defendant was properly sentenced to 100 years at hard labor without parole for attempted second-degree murder as a second offender with prior drug and assault convictions as required by La. Code Crim. Proc. Ann. art. 894.1; the trial court considered defendant’s criminal history, the heinous facts of the case, his deliberate cruelty to the victim, that his potential for rehabilitation was slight, that he posed a danger to the public, and that there was an undue risk that during any period of suspended sentence or probation he would commit other crimes. State v. Hills, 727 So. 2d 1215, 1999 La. App. LEXIS 64 (Jan. 20, 1999).

Under La. Code Crim. Proc. Ann. art. 894.1(A)(B), a defendant’s criminal sentence must be individualized to be compatible with the offender as well as the offenses committed, and the trial judge must articulate the defendant’s sentence based upon the facts and circumstances of the case. State v. Lisotta, 726 So. 2d 57, 1998 La. App. LEXIS 3659 (Dec. 16, 1998), writ denied by La. 99-0433, 745 So. 2d 1183, 1999 La. LEXIS 1750 (La. June 25, 1999).

Where the trial court considered the fact that a defendant was a first time offender from a large close family, that the defendant was a 27 year old single male in good health, and with average grades in high school, and that the defendant had history of alcohol and drug related problems and that the blood alcohol level was more than twice the legal limit at the time of the accident, and where the trial court found that the defendant had a poor chance of rehabilitation because of three prior failed attempts at rehabilitation and continuing of alcohol, the trial court adequately considered the statutory criteria in imposing sentence after the defendant’s conviction for vehicular homicide. State v. Baker, 720 So. 2d 767, 1998 La. App. LEXIS 2966 (Oct. 28, 1998), writ denied by La. 99-0007, 742 So. 2d 880, 1999 La. LEXIS 1210 (La. Apr. 23, 1999), writ denied by La. 2000-2869, 797 So. 2d 50, 2001 La. LEXIS 2816 (La. Sept. 14, 2001).

Where a trial court was cognizant of the criteria for imposing sentence set forth in La. Code Crim. Proc. Ann. art. 894.1 upon defendant, who pleaded guilty to vehicular homicide and related charges, and took overall care in particularizing the sentence, tempering punishment for the devastating losses he caused with the mercy of concurrent sentences, the sentence was not excessive under La. Const. art. I, § 20. State v. Price, 721 So. 2d 511, 1998 La. App. LEXIS 2981 (Oct. 28, 1998).

Defendant was not entitled to resentencing for the trial court’s failure to state the basis for the maximum sentence imposed, as required by La. Code Crim. Proc. 894.1, because defendant was not subject to the fine from the maximum sentence. State v. Morris, 719 So. 2d 1076, 1998 La. App. LEXIS 2650 (Sept. 16, 1998).

Defendant’s sentence for simple burglary of an inhabited dwelling was reversed where the sentence exceeded the statutory minimum sentence and the trial court merely recited the circumstances of the burglary in imposing sentence without stating for the record the statutory factors it took into account in imposing the sentence. State v. Mack, 715 So. 2d 126, 1998 La. App. LEXIS 1645 (June 24, 1998).

Where the record patently evinces a sufficient factual basis for the sentence imposed, remand is not necessary even though there has not been total compliance with La. Code Crim. Proc. Ann. art. 894.1; the important elements that are to be taken into consideration are defendant’s personal history and prior criminal record, the seriousness of the offense, and the likelihood of rehabilitation. State v. Hardaway, 715 So. 2d 507, 1998 La. App. LEXIS 1497 (June 3, 1998), writ denied by La. 98-1888, 730 So. 2d 930, 1998 La. LEXIS 3450 (La. Nov. 13, 1998).

Defendant’s 32-year sentence for killing her husband was not excessive, where the trial court had considered the sentencing criteria set forth under La. Code Crim. Proc. Ann. art. 894.1, and that defendant had lied to police and previously planned to kill her husband. State v. Fairley, 711 So. 2d 349, 1998 La. App. LEXIS 781 (Apr. 8, 1998).

Articulation of the factual basis for a sentence is the goal of La. Code Crim. Proc. Ann. art. 894.1, not rigid or mechanical compliance with its provisions; thus, a trial judge is not required to list every aggravating and mitigating circumstance, but need only state for the record the considerations taken into account and the factual basis for the sentence imposed. State v. Davis, 711 So. 2d 356, 1998 La. App. LEXIS 730 (Apr. 8, 1998).

Court found that the trial court did not adequately consider the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1 and remanded for resentencing where defendants’ sentences for indecent behavior with juveniles were based upon a finding unsupported by the record that the victim had been beaten. State v. Gafford, 709 So. 2d 1076, 1998 La. App. LEXIS 727 (Apr. 8, 1998).

In sentencing a defendant, a trial court must take cognizance of the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1, which includes the defendant’s personal history, prior criminal record, the seriousness of the offense, and the likelihood of rehabilitation. State v. Lewis, 711 So. 2d 383, 1998 La. App. LEXIS 739 (Apr. 8, 1998).

Defendant’s sentence for a third offense of driving while under the influence of alcohol (DWI) to a reduced nine month prison term, probation conditioned upon treatment, and a fine was not excessive because it was within the statutory limits; further, the trial court properly considered mitigating factors such as defendant’s relationship problems and aggravating factors such as defendant’s numerous arrests for DWI and the likelihood that he would commit another offense given his history of problems with alcohol. State v. Splond, 712 So. 2d 182, 1998 La. App. LEXIS 725 (Apr. 8, 1998), writ denied by La. 98-1270, 726 So. 2d 19, 1998 La. LEXIS 2985 (La. Oct. 9, 1998).

Where defendant was convicted for knowingly presenting a false claim to an insurance company, the trial court properly considered the provisions of La. Code Crim. Proc. Ann. art. 894.1, and aggravating and mitigating factors; thus, there was no abuse of the trial court’s wide discretion to sentence within statutory limits. State v. Diaz, 708 So. 2d 1192, 1998 La. App. LEXIS 230 (Feb. 25, 1998), writ denied by La. 98-0799, 724 So. 2d 755, 1998 La. LEXIS 2782 (La. Sept. 18, 1998).

Defendant’s conviction and sentence were proper when he entered into a plea agreement for a lesser charge and the trial court considered defendant’s age, background, and prior record before his sentence of hard labor was imposed. State v. Raymond, 708 So. 2d 1156, 1998 La. App. LEXIS 327 (Feb. 20, 1998).

Where a trial court was taking under consideration criminal activity of a defendant that were similar offenses pursuant to La. Code Crim. Proc. Ann. art. 894.1, the defendant had to be given an opportunity to rebut or explain misinformation upon which the trial court may have relied or to which it was exposed in its sentencing decision. State v. Behrnes, 706 So. 2d 179, 1997 La. App. LEXIS 2987 (Dec. 29, 1997).

Defendant, who was sentenced to five years’s confinement for possession of a weapon by a convicted felon, was entitled to be resentenced on the ground that the trial court failed to list the factors in its judgment which it took into consideration when it sentenced defendant, as was required under La. Code Crim. Proc. Ann. art. 894.1(C). State v. Riser, 704 So. 2d 946, 1997 La. App. LEXIS 2834 (Dec. 12, 1997).

Where the trial court took cognizance of the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1, it adequately considered the sentencing guidelines in imposing a sentence of 10 years’ hard labor on defendant for his conviction of aggravated battery; the sentence did not violate La. Const. art. I, § 20 because it was not grossly out of proportion to the seriousness of the offense, and it did not constitute a purposeless and needless infliction of pain and suffering. State v. Johnson, 704 So. 2d 1269, 1997 La. App. LEXIS 2840 (Dec. 10, 1997), writ denied by La. 98-0382, 719 So. 2d 1054, 1998 La. LEXIS 2172 (La. June 26, 1998).

In sentencing a first-time offender to the maximum of five years at hard labor for negligent homicide, in violation of La. Rev. Stat. Ann. § 14:32, the trial court was not required to articulate every circumstance listed in La. Code Crim. Proc. Ann. art. 894.1; the record contained an adequate factual basis for the sentence, including the use of a gun, which was designed to kill, and the district attorney’s decision not to impose a firearms enhancement, as he could have done under La. Code Crim. Proc. Ann. arts. 893.1 through 893.3. State v. Rachal, 703 So. 2d 678, 1997 La. App. LEXIS 2612 (Oct. 29, 1997), writ denied by La. 97-2978, 716 So. 2d 884, 1998 La. LEXIS 1079 (La. Mar. 27, 1998).

First-time offender’s sentence under La. Rev. Stat. Ann. § 14:27 of two years at hard labor for attempted simple robbery was appropriate and not excessive, considering the criteria under La. Code Crim. Proc. Ann. art. 894.1 and the severe physical and emotional trauma to the victim and defendant’s crime-free past. State v. Shaw, 702 So. 2d 5, 1997 La. App. LEXIS 2453 (Oct. 29, 1997).

Sentence imposed on defendant for aggravated crimes against nature, molestation of a juvenile, and aggravated incest was not excessive, especially in light of the duration of the abuse, the fact that he blamed the victim, and his lack of remorse. State v. Evans, 702 So. 2d 1148, 1997 La. App. LEXIS 2597 (Oct. 29, 1997), writ denied by La. 97-2979, 717 So. 2d 231, 1998 La. LEXIS 1500 (La. Apr. 3, 1998).

There was adequate compliance with La. Code Crim. Proc. Ann. art. 894.1 in sentencing defendant to the maximum imprisonment of 15 years for conspiracy to distribute cocaine, where the trial court found, inter alia, that undue risk existed that he would commit another crime during any probation or suspension, that he needed correctional treatment, and that a lesser sentence would deprecate the crime’s seriousness, and, considering the substantial drug problems in the parish, the trial court concluded that lengthy sentences were needed as deterrents. State v. Foster, 697 So. 2d 616, 1997 La. App. LEXIS 1654 (June 18, 1997), remanded by La. 97-1960, 704 So. 2d 1171, 1998 La. LEXIS 234 (La. Jan. 9, 1998).

A five-year sentence at hard labor imposed on defendant following a guilty plea to possession of methamphetamine was not excessive; required statutory factors were considered and articulated by the trial judge, as mandated by La. Code Crim. Proc. Ann. art. 894.1; the sentence was not disproportionate given the seriousness of the offense, the likelihood that defendant would commit another offense, the absence of mitigating factors, and the presence of a serious drug problem that was viewed as an aggravating factor. State v. Simons, 694 So. 2d 593, 1997 La. App. LEXIS 1383 (May 7, 1997).

Where a trial court considered a presentence investigation report, which related a defendant’s age, family ties, marital status, health, employment record, and his juvenile record and criminal record, thereby taking cognizance of the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1, the court satisfied the first prong of a two-part test for determining whether the defendant’s sentence was excessive; under the second prong, whether his sentence was too severe depended on the circumstances of the case and the background of the defendant. State v. Jones, 691 So. 2d 858, 1997 La. App. LEXIS 883 (Apr. 2, 1997).

Where the trial court took cognizance of the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1 and articulated the reasons for the sentence on the record, the sentence for molestation of a juvenile was not excessive. State v. Tomlinson, 690 So. 2d 946, 1997 La. App. LEXIS 368 (Feb. 26, 1997), writ denied by La. 97-2487, 717 So. 2d 644, 1998 La. LEXIS 1488 (La. Apr. 3, 1998), writ denied by La. 2003-0975, 870 So. 2d 265, 2004 La. LEXIS 1280 (La. Apr. 8, 2004).

Where the sentencing court considered defendant’s education, work history, the impact of his crimes on the victims, and a prior incident of assault, as well as other mitigating and aggravating factors, the record established an adequate factual basis for the sentence of 20 years for three counts of attempted manslaughter and a kidnapping. State v. Prince, 688 So. 2d 643, 1997 La. App. LEXIS 84 (Jan. 24, 1997).

Trial court, which considered defendant’s cooperation with the federal prosecutor, allowed defendant’s plea to a lesser charge, and noted defendant’s remorse and desire to become a productive member of society, adequately considered the factors contained in La. Code Crim. Proc. Ann. art. 894.1. State v. Bates, 711 So. 2d 281, 1997 La. App. LEXIS 49 (Jan. 22, 1997).

Although defendant’s sentence for 12 years at hard labor was the maximum penalty for simple burglary, pursuant to La. Rev. Stat. Ann. § 14:62, the trial court properly took into consideration the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1; therefore, the sentence imposed was not unconstitutionally harsh or excessive. State v. Cotton, 687 So. 2d 1074, 1997 La. App. LEXIS 50 (Jan. 22, 1997).

Defendant’s near maximum sentence for second degree battery, in exchange for the dismissal of an attempted forcible rape charge, was affirmed where the district court considered the defendant’s background and criminal history before imposing sentence; strict compliance with the factors enumerated in La. Code Crim. Proc. Ann. art. 894.1 was not necessary. State v. Landman, 687 So. 2d 652, 1997 La. App. LEXIS 63 (Jan. 22, 1997).

Imposition of a 16-year sentence for a first time conviction possession of one rock of crack cocaine was remanded because the district court did not sufficiently enunciate the aggravating and mitigating factors required by La. Code Crim. Proc. Ann. art. 894.1 for imposing the sentence by only stating that the defendant was not productive member of society and deserved to go to prison. State v. Roberts, 683 So. 2d 1335, 1996 La. App. LEXIS 2638 (Nov. 6, 1996), remanded by La. App. 97-787, 704 So. 2d 368, 1997 La. App. LEXIS 2832 (La.App. 3 Cir. Dec. 10, 1997).

Failure to consider mitigating statements from defendant’s psychologist, mother, and employer, which were omitted from a presentence report, did not render a defendant’s sentence void under La. Code Crim. Proc. Ann. art. 894.1. State v. Milstead, 681 So. 2d 1274, 1996 La. App. LEXIS 2230 (Sept. 27, 1996), writ of certiorari denied by La. 96-2601, 692 So. 2d 392, 1997 La. LEXIS 1663 (La. Mar. 27, 1997).

Judge’s failure to fully comply with La. Code Crim. Proc. Ann. art. 894.1 did not render a sentence for molestation of a juvenile void, and where the record indicated that the sentence was based principally on the exercise of control and authority by defendant over the victim, his daughter, no remand for resentencing was necessary. State v. Milstead, 681 So. 2d 1274, 1996 La. App. LEXIS 2230 (Sept. 27, 1996), writ of certiorari denied by La. 96-2601, 692 So. 2d 392, 1997 La. LEXIS 1663 (La. Mar. 27, 1997).

Trial court complied with La. Code Crim. Proc. Ann. art. 894.1(C) by stating the reasons for sentencing defendant to the maximum statutory sentence upon defendant’s plea of guilty to aggravated oral sexual battery under former La. Rev. Stat. Ann. § 14:43.4(A)(4) (now La. Rev. Stat. Ann. § 14:43) and by including defendant’s victim’s age as an aggravating factor, where defendant had oral sex with a minor, and where the minor was under 12 years of age. State v. Walker, 677 So. 2d 532, 1996 La. App. LEXIS 1250 (June 5, 1996), writ of certiorari denied by La. 96-1767, 684 So. 2d 924, 1996 La. LEXIS 3517 (La. Dec. 6, 1996).

Trial judge did not impose any sentence which was constitutionally excessive, where it was within the statutory sentencing range for the crime of which a defendant was convicted, but higher than the recommended sentence where the defendant’s conduct as an aggressor served as a factual basis for his imposition of that sentence. State v. Carrier, 670 So. 2d 794, 1996 La. App. LEXIS 694 (Mar. 6, 1996), writ of certiorari denied by La. 96-0881, 679 So. 2d 431, 1996 La. LEXIS 2487 (La. Sept. 20, 1996).

La. Code Crim. Proc. Ann. art. 894.1(C) requires the court to state for the record the considerations taken into account and the factual basis used when imposing a sentence. State v. Lopez, 670 So. 2d 283, 1996 La. App. LEXIS 221 (Jan. 31, 1996).

Although 21 years at hard labor was the maximum sentence for manslaughter and was three times the term recommended by the sentencing guidelines, in sentencing the defendant the trial court stated that it had considered the sentencing guidelines, thereby complying with La. Code Crim. Proc. Ann. art. 894.1, and the trial court also provided adequate reasons for the sentence and did not manifestly abuse its discretion. State v. Clements, 665 So. 2d 137, 1995 La. App. LEXIS 3120 (Nov. 16, 1995).

Desire to teach others a lesson or deter others was not an acceptable basis for imposing particular sentences on a defendant convicted of five counts of theft of property valued in excess of $500. State v. Fontenot, 664 So. 2d 523, 1995 La. App. LEXIS 2908 (Nov. 2, 1995), affirmed by La. 95-2920, 675 So. 2d 271, 1996 La. LEXIS 1418 (La. May 31, 1996).

Where a trial court stated its considerations and the factual basis for the sentence imposed on defendant in departure of the guidelines as required under La. Code Crim. Proc. Ann. art. 894.1, an appellate court was limited to determining whether the sentence was constitutionally excessive. State v. Cook, 664 So. 2d 489, 1995 La. App. LEXIS 2718 (Oct. 18, 1995), reversed by, remanded by La. 95-2784, 674 So. 2d 957, 1996 La. LEXIS 1416 (La. May 31, 1996).

Under La. Code Crim. Proc. Ann. art. 894.1, a trial court may impose any sentence within the statutory sentencing range as long as he states for the record the factors that prompted the sentencing choice. State v. Robertson, 671 So. 2d 436, 1995 La. App. LEXIS 2742 (Oct. 6, 1995), writ of certiorari denied by La. 95-2654, 667 So. 2d 527, 1996 La. LEXIS 433 (La. Feb. 9, 1996).

Sentences that departed from the sentencing guidelines were not excessive and were valid because the trial court stated its reasons for the sentences in compliance with La. Code Crim. Proc. Ann. § 894.1. State v. Johnson, 671 So. 2d 461, 1995 La. App. LEXIS 2746 (Oct. 6, 1995), writ of certiorari denied by La. 95-2715, 667 So. 2d 1050, 1996 La. LEXIS 564 (La. Feb. 16, 1996).

Pursuant to La. Code Crim. Proc. Ann. art. 894.1, the trial court had only to state the considerations taken into account and the factual basis for the sentence imposed when sentencing defendant to the statutory maximum for sexual battery. State v. Jackson, 658 So. 2d 722, 1995 La. App. LEXIS 1783 (June 21, 1995).

Pursuant to La. Code Crim. Proc. Ann. art. 894.1, the trial court properly stated for the record that it considered the sentencing guidelines and other relevant factors in sentencing defendant, who had pled guilty to forcible rape in violation of La. Rev. Stat. Ann. § 14:42.1 pursuant to a plea bargain, to 25 years at hard labor with 10 years to be served without benefit of probation, parole, or suspension; hence, the sentence, which was within the range permitted by La. Rev. Stat. Ann. § 14:42.1, was not unconstitutionally excessive in violation of La. Const. art. I, § 20. State v. Gillord, 653 So. 2d 810, 1995 La. App. LEXIS 820 (Apr. 5, 1995).

Trial court made note of the factors it considered for the record when it imposed sentence on defendant upon his conviction of manslaughter, and the record showed that the trial court fully considered the sentencing guidelines as required by La. Code Crim. Proc. Ann. art. 894.1. State v. Jordan, 650 So. 2d 407, 1995 La. App. LEXIS 140 (Feb. 1, 1995), writ of certiorari denied by La. 95-0564, 657 So. 2d 1027, 1995 La. LEXIS 1815 (La. June 30, 1995).

Trial court clearly considered the sentencing guidelines pursuant to La. Code Crim. Proc. Ann. art. 894.1 when it imposed a sentence upon defendant’s conviction for the offense of manslaughter which was within the range of the sentencing guidelines, and commented that defendant deserved a longer sentence. State v. Coleman, 647 So. 2d 1355, 1994 La. App. LEXIS 3400 (Dec. 15, 1994), writ of certiorari denied by La. 95-0145, 654 So. 2d 1354, 1995 La. LEXIS 1400 (La. May 19, 1995).

Since the trial court considered the sentencing guidelines and stated for the record the factors taken into consideration, as well as the factual basis for the sentence imposed as required by La. Code Crim. Proc. Ann. art. 894.1, and also because defendant’s sentence fell below the range in the sentencing guidelines, it was determined that defendant’s sentence was not excessive. State v. Fisher, 649 So. 2d 604, 1994 La. App. LEXIS 2990 (Nov. 2, 1994).

Where defendant had a large amount of marijuana clearly meant for distribution and had prior misdemeanor drug convictions, trial court was within its discretion to depart upward from sentencing guidelines based on aggravating circumstances in accordance with La. Code Crim. Proc. Ann. art. 894.1. State v. Anderson, 631 So. 2d 80, 1994 La. App. LEXIS 63 (Jan. 19, 1994).

Pursuant to La. Code Crim. Proc. Ann. arts. 894.1(A), and 881.4(D), considering the reasons for sentencing and the circumstances of the offenses, particularly that defendant engaged in indecent behavior with numerous young male victims over a period of at least two and one-half years, the sentences were amply supported by the record. State v. Payne, 633 So. 2d 701, 1993 La. App. LEXIS 3942 (Dec. 29, 1993), writ of certiorari denied by La. 94-0291, 637 So. 2d 497, 1994 La. LEXIS 1456 (La. June 3, 1994).

An upward departure sentence could not be premised on a contention of innocence because a defendant had the constitutional right to deny his guilt after conviction, and should not be punished for exercising that right. State v. Black, 627 So. 2d 741, 1993 La. App. LEXIS 3690 (Dec. 1, 1993).

District court judge did not follow the mandate of La. Code Crim. Proc. Ann. art. 894.1(A), where the record did not show that the judge calculated designated sentencing ranges for each offense, gave his reasons for his departure, or considered the Felony Sentencing Guidelines in imposing consecutive sentences. State v. Scott, 622 So. 2d 1197, 1993 La. App. LEXIS 2741 (Aug. 18, 1993), remanded by La. App. 26199, 641 So. 2d 1091, 1994 La. App. LEXIS 2338 (La.App. 2 Cir. Aug. 19, 1994).

Sentence imposed on defendant for attempted possession of cocaine was not excessive where the court tailored the sentence to defendant in compliance with La. Code Crim. Proc. Ann. art. 894.1 and considered the facts that it was his second drug conviction and that he was on probation when he was arrested. State v. Lyles, 617 So. 2d 21, 1993 La. App. LEXIS 1343 (Mar. 30, 1993).


A defendant convicted of possession of alprazolam was properly sentenced to the maximum sentence of five years at hard labor because the defendant’s long criminal record supported the imposition of the maximum sentence; the trial court was not required to recite the entire checklist of art. 894.1, but the record had to reflect that it adequately considered the guidelines. State v. Reed, 615 So. 2d 1027, 1993 La. App. LEXIS 1003 (Mar. 5, 1993).

Trial judge who considered the presentence investigation report, defendant’s letters of recommendation, the risk of defendant committing another crime if placed on probation, and the need for defendant to receive correctional treatment in a custodial environment, adequately complied with La. Code Crim. Proc. Ann. art. 894.1. State v. Bouton, 615 So. 2d 23, 1993 La. App. LEXIS 983 (Mar. 3, 1993).

In an aggravated escape case under La. Rev. Stat. Ann. § 14:110(C), a trial judge followed the guidelines of La. Code Crim. Proc. Ann. art. 894.1 by considering defendant’s past criminal activity and his failure to arm himself and his mid-range sentence was not excessive given that two persons were injured. State v. Desselle, 614 So. 2d 276, 1993 La. App. LEXIS 439 (Feb. 3, 1993).

Trial court complied with the requirements of La. Code Crim. Proc. Ann. art. 894.1 when it weighed a drug defendant’s criminal history, that his crimes had been committed while he was on parole, and that the crimes had been committed in separate episodes of criminal conduct, and thus had considered both aggravating and mitigating circumstances in imposing sentence. State v. Collins, 612 So. 2d 780, 1992 La. App. LEXIS 4225 (Dec. 23, 1992), writ of certiorari denied by 614 So. 2d 1255, 1993 La. LEXIS 1217 (La. 1993).

In a manslaughter action, the trial court adequately considered all of the mitigating factors and did not abuse its discretion when it decided not to suspend defendant’s entire sentence. State v. Wilson, 613 So. 2d 234, 1992 La. App. LEXIS 4257 (Dec. 23, 1992), writ of certiorari denied by La. 93-0533, 635 So. 2d 238, 1994 La. LEXIS 810 (La. Mar. 25, 1994).

The contention of a defendant convicted of forcible rape and simple robbery, that the maximum sentences imposed on him for committing these offenses were illegally excessive, was without merit; the court upheld the sentences, given the seriousness of the offenses involved, the fact that defendant had previously been convicted of attempted forcible rape, that he acknowledged to police that he would continue to commit these types of offenses, and that the trial judge complied with the applicable sentencing guidelines under La. Code Crim. Proc. Ann. art. 894.1. State v. Riche, 608 So. 2d 639, 1992 La. App. LEXIS 3359 (Oct. 27, 1992), writ of certiorari denied by 613 So. 2d 972, 1993 La. LEXIS 975 (La. 1993).

Defendant who pled guilty to possession of cocaine with intent to distribute was properly sentenced to eight years at hard labor with five years of supervised probation; trial judge adequately considered the guidelines of La. Code Crim. Proc. Ann. art. 894.1 and individualized the sentence to the defendant; judge was informed and aware of the mitigating factors; however, the judge felt that the circumstances of the case outweighed the mitigatory factors. State v. Winfield, 597 So. 2d 1222, 1992 La. App. LEXIS 1103 (Apr. 16, 1992).

Trial court complied with La. Code Crim. Proc. Ann. art. 894.1, where defendant was convicted of cruelty to a juvenile, and where the trial court particularized the factors in art. 894.1 to defendant before sentencing her. State v. Carson, 598 So. 2d 576, 1992 La. App. LEXIS 1059 (Apr. 14, 1992).

In defendant’s drug trial, her sentence was not excessive because it was not apparently serious or grossly disproportionate in relation to the severity of the crime. State v. Maze, 596 So. 2d 218, 1992 La. App. LEXIS 624 (Mar. 11, 1992), writ of certiorari denied by 604 So. 2d 963, 1992 La. LEXIS 2758 (La. 1992).

Despite a defendant’s argument that there were several mitigating circumstances under La. Code Crim. Proc. Ann. art. 894.1(B) that a trial judge did not consider in sentencing her, given that the defendant’s sentence was within the sentencing range for distribution of cocaine under La. Rev. Stat. Ann. § 40:967 and that the trial court considered all relevant circumstances and the sentence did not shock the sense of justice of the Court of Appeal of Louisiana, Third Circuit, the sentence did not violate La. Const., art. I, § 20, and there was no manifest abuse of discretion by the trial judge. State v. Craig, 596 So. 2d 297, 1992 La. App. LEXIS 636 (Mar. 11, 1992).

Trial court clearly indicated on the record pursuant to La. Code Crim. Proc. Ann. art. 894.1 adequate reasons for imposing on defendant the maximum sentence under La. Rev. Stat. Ann. §§ 14:27 and 14:62 for attempted simple burglary when the sentencing judge cited defendant’s lack of positive response to the lenient sentences imposed for two prior convictions, one of them a felony. State v. Jones, 596 So. 2d 1360, 1992 La. App. LEXIS 608 (Mar. 6, 1992), writ of certiorari denied by 598 So. 2d 373, 1992 La. LEXIS 1771 (La. 1992).

Defendant’s 25-year sentence for distribution of cocaine was not excessive where the trial court complied with La. Code Crim. Proc. Ann. art. 894.1, which required a trial court to weigh both aggravating and mitigating circumstances when imposing the sentence; although defendant was a first felony offender, he had an extensive criminal record and his purchaser died of a cardiac arrest. State v. Batiste, 594 So. 2d 1, 1991 La. App. LEXIS 3651 (Dec. 27, 1991).

Defendant’s lack of truthfulness was a properly considered factor in the trial court’s imposition of his sentence for the sale of crack cocaine, although the sentence could not be based on that factor alone without consideration being given to the other pertinent factors enumerated in La. Code Crim. Proc. Ann. art. 894.1. State v. Kennon, 591 So. 2d 757, 1991 La. App. LEXIS 3274 (Dec. 4, 1991).

In sentencing a defendant convicted of simple burglary and aggravated assault to two- and five-year sentences, respectively, to run consecutively, the trial court properly took into consideration the fact that the 53-year-old defendant had an extensive and violent criminal history and had inflicted serious injury on the assault victim with a knife. State v. Willis, 591 So. 2d 365, 1991 La. App. LEXIS 3225 (Nov. 22, 1991), writ of certiorari denied by 594 So. 2d 1316, 1992 La. LEXIS 1214 (La. 1992).

Where the State proved that defendant had the specific intent to kill the police officer per La. Rev. Stat. Ann. §§ 14:27, 14:30, his sentence was not excessive where the trial court took cognizance of the criteria of La. Code Crim. Proc. Ann. art. 894.1, and the sentence did not shock one’s sense of justice as set forth in La. Const. art. I, § 20; La. Code Crim. Proc. Ann. art. 880 required that defendant receive credit for time spent in actual custody prior to imposition of sentence, and where the trial court did not allow such credit, the appellate court could correct an illegal sentence on review as per La. Code Crim. Proc. Ann. art. 882(A). State v. Rubin, 588 So. 2d 1289, 1991 La. App. LEXIS 2813 (Oct. 30, 1991).

In sentencing a defendant, the trial court must indicate that it considered the guidelines in La. Code Crim. Proc. Ann. art. 894.1 in tailoring a particular sentence to a particular defendant convicted of a particular crime; the sentencing record must reflect that the trial judge considered the personal history of the defendant in addition to the seriousness of the crime and the past criminal history of the defendant. State v. Roberts, 588 So. 2d 759, 1991 La. App. LEXIS 2774 (Oct. 29, 1991), writ of certiorari denied by 591 So. 2d 707, 1992 La. LEXIS 429 (La. 1992).

Trial court did not abuse its discretion in sentencing defendant to 12 years at hard labor for molesting and causing great emotional trauma to his daughter and complied with the sentencing guidelines of La. Code Crim. Proc. Ann. art. 894.1 by specifically stating that it did not impose the maximum 15-year sentence because defendant had no record and the offense was a single incident. State v. Blue, 591 So. 2d 1173, 1991 La. App. LEXIS 2870 (Oct. 18, 1991).

In order to insure adequate review by the appellate court of the excessiveness of a sentence, there must be an indication in the record that the trial court considered both the aggravating and mitigating factors set forth in La. Code Crim. Proc. Ann. art. 894.1 in determining the defendant’s particular sentence; once adequate compliance with Article 894.1 is found, the appellate court then looks to the facts and sentences of other cases to determine whether the sentence imposed is too severe in light of the particular circumstances of the defendant’s case, keeping in mind that the maximum sentences should be reserved for the most egregious violators of the offense so charged. State v. Page, 587 So. 2d 170, 1991 La. App. LEXIS 2467 (Sept. 26, 1991).

Trial court’s sentence of 10 years for distribution of cocaine was excessive where the defendant was a drug addict and small time dealer, had no prior felony records as an adult, and other reported cases with similar circumstances affirmed sentences of six to eight years. State v. Miller, 587 So. 2d 125, 1991 La. App. LEXIS 2493 (Sept. 25, 1991).

The district court set forth adequate reasons for imposing consecutive as opposed to concurrent sentences for defendant’s burglaries that all occurred within the same month so that defendant’s sentences were not excessive under La. Const. art. I, § 20, where the court considered the factors set forth in La. Code Crim. Proc. Ann. art. 894.1, the habitual nature of defendant’s past criminal activities distinguished him from the situation contemplated under La. Code Crim. Proc. Ann. art. 883, and defendant had received a beneficial plea agreement. State v. Jackson, 575 So. 2d 940, 1991 La. App. LEXIS 353 (Feb. 27, 1991), writ denied by 599 So. 2d 313, 1992 La. LEXIS 1834 (La. 1992).

Defendant’s two previous convictions for operating a motor vehicle while under the influence of alcohol, his failure to show any remorse, and his continuing to drink on a daily basis, were valid reasons under La. Code Crim. Proc. Ann. art. 894.1 and the applicable case law for sentencing him to incarceration with hard labor on his two pleas of guilty to vehicular homicide. State v. Yates, 574 So. 2d 566, 1991 La. App. LEXIS 217 (Feb. 6, 1991), writ of certiorari denied by 578 So. 2d 131, 1991 La. LEXIS 1288 (La. 1991).

Ninety-nine year sentences imposed on defendants were vacated and the case was remanded for resentencing where the record failed to indicate that, in determining the defendant’s particular sentence, the trial court considered both the aggravating and the mitigating factors set forth in La. Code Crim. Proc. Ann. art. 894.1. State v. Guy, 575 So. 2d 429, 1991 La. App. LEXIS 175 (Jan. 31, 1991), writ denied by 578 So. 2d 930, 1991 La. LEXIS 1121 (La. 1991).

District court complied with La. Code Crim. Proc. Ann. art. 894.1 when sentencing defendant to three years for possession of cocaine because it gave due consideration to the one mitigating factor of defendant’s good employment record, and the aggravating factors of defendant’s lack of remorse and prior criminal record. State v. Anderson, 574 So. 2d 468, 1991 La. App. LEXIS 130 (Jan. 23, 1991).

Trial court’s failure to comply completely with La. Code Crim. Proc. Ann. art. 894.1 before sentencing defendant to the maximum term of 10 years at hard labor for his conviction for molesting a juvenile did not require a remand for resentencing, where there was sufficient information in the record about defendant to support the sentence. State v. Thomas, 572 So. 2d 681, 1990 La. App. LEXIS 2959 (Dec. 18, 1990), writ denied by 604 So. 2d 994, 1992 La. LEXIS 2798 (La. 1992).

Defendant’s sentence of six years at hard labor upon his conviction for sexual battery of a five-year old child did not violate the La. Const. art. I, § 20 prohibition against excessive punishment, where the trial court considered the factors in La. Code Crim. Proc. Ann. art. 894.1, the presentence investigation report indicated that defendant had a history of molesting children although he had no prior convictions, and the sentence was less than the maximum provided by La. Rev. Stat. Ann. § 14:43.1(C). State v. Greer, 572 So. 2d 1166, 1990 La. App. LEXIS 2964 (Dec. 18, 1990).

Trial court complied with La. Code Crim. Proc. Ann. art. 894.1 before sentencing defendant to six years of hard labor for his conviction for sexual battery, where the trial court stated his reasons for the sentence, and the facts of the offense and the presentence investigation report, which was filed into the record, supported the sentence imposed. State v. Greer, 572 So. 2d 1166, 1990 La. App. LEXIS 2964 (Dec. 18, 1990).

Where trial court recapped defendant’s previous infractions with the law, commented on his record, and stated that incarceration would benefit defendant by providing him with an opportunity to learn a useful skill, this was a sufficient compliance with the requirement found in La. Code Crim. Proc. Ann. art. 894.1(C) that the trial court state for the record the considerations taken into account and the factual basis used in imposing sentence. State v. Carter, 569 So. 2d 1025, 1990 La. App. LEXIS 2513 (Nov. 7, 1990), writ of certiorari denied by 575 So. 2d 389, 1991 La. LEXIS 461 (La. 1991).

Trial court’s consideration of defendant’s mitigating circumstances such as his honorable discharge from the Mexican army, his support of a dependant female companion, as well as his education, and the trial court’s consideration of the aggravating factors such as his poor choice of companions and the seriousness of his offense were adequate to comply with the requirements of La. Code Crim. Proc. Ann. art. 894.1 when it sentenced defendant to two consecutive 10-year terms. State v. Perez, 569 So. 2d 609, 1990 La. App. LEXIS 2391 (Oct. 31, 1990), writ of certiorari denied by 575 So. 2d 365, 1991 La. LEXIS 368 (La. 1991).

Penalty of 15 years’ hard labor for the crime of forcible rape was not excessive because it was in the middle of the statutory range and the defendant had a long criminal record. State v. Ashley, 569 So. 2d 276, 1990 La. App. LEXIS 2424 (Oct. 31, 1990), writ of certiorari denied by 575 So. 2d 387, 1991 La. LEXIS 472 (La. 1991).

Trial court’s reasons in imposing sentence, as required by La. Code Crim. Proc. Ann. art. 894.1, are an important aid to the court when reviewing a sentence alleged to be excessive; while the trial court need not recite the entire checklist found in La. Code Crim. Proc. Ann. art. 894.1, the record must reflect that the court adequately considered the guidelines. State v. Jarvis, 569 So. 2d 163, 1990 La. App. LEXIS 2273 (Oct. 16, 1990), writ denied by La. 94-3013, 683 So. 2d 263, 1996 La. LEXIS 3107 (La. Nov. 8, 1996).

Although a trial court has not complied with La. Code Crim. Proc. Ann. art. 894.1, the court need not remand the case for resentencing, unless the sentence imposed is apparently severe in relation to the particular offender or the offense committed. State v. Jarvis, 569 So. 2d 163, 1990 La. App. LEXIS 2273 (Oct. 16, 1990), writ denied by La. 94-3013, 683 So. 2d 263, 1996 La. LEXIS 3107 (La. Nov. 8, 1996).

Trial court’s reasons in imposing sentence, as required by La. Code Crim. Proc. Ann. art. 894.1, are an important aid to the court when reviewing a sentence alleged to be excessive; while the trial court need not recite the entire checklist found in art. 894.1, the record must reflect that the court adequately considered these guidelines. State v. Sanford, 569 So. 2d 147, 1990 La. App. LEXIS 2303 (Oct. 16, 1990), writ denied by 623 So. 2d 1299, 1993 La. LEXIS 2396 (La. 1993).

Where the trial court has not complied with art. 894.1, the appellate court need not remand the case for resentencing, unless the sentence imposed is apparently severe in relation to the particular offender or the offense committed. State v. Sanford, 569 So. 2d 147, 1990 La. App. LEXIS 2303 (Oct. 16, 1990), writ denied by 623 So. 2d 1299, 1993 La. LEXIS 2396 (La. 1993).

A trial court erred in entering a judgment of guilty and sentencing defendant to five years at hard labor for possession of cocaine, because the trial court failed to comply with the sentencing guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1; the trial court did not adequately articulate the factual basis or considerations for the sentence imposed; the considerations for sentencing on the lesser charge were quite different from the sentence imposed on the original vacated conviction for possession of cocaine with intent to distribute. State v. McIntyre, 567 So. 2d 800, 1990 La. App. LEXIS 2167 (Oct. 3, 1990).

Where the factors cited by the trial court for imposing a 20-year sentence for distribution of cocaine were not supported by the record and where the trial court failed to consider mitigating factors, the sentence was vacated; appellate court was unable to determine whether the sentence was excessive because the trial court failed to adequately articulate the factual basis for the sentence imposed. State v. Williams, 567 So. 2d 735, 1990 La. App. LEXIS 2101 (Sept. 26, 1990).

Defendant’s sentence was not excessive because it was within the sentencing ranges and the trial court clearly considered the fact that the defendant was a first time felony offender and that his incarceration would result in hardship on his family; the court held that the defendant’s sentence was not an abuse given his age and the acts he engaged in. State v. Kidd, 568 So. 2d 175, 1990 La. App. LEXIS 2104 (Sept. 26, 1990).

Stiff consecutive sentences of 10, 10 and 20 years were justified after a defendant was convicted of distributing marijuana, methamphetamine, and distributing methamphetamine to a 17 year old girl because of his history of violence, drug dealing, and the risk he posed to the community. State v. Hunt, 568 So. 2d 1104, 1990 La. App. LEXIS 2113 (Sept. 26, 1990), writ denied by 580 So. 2d 914, 1991 La. LEXIS 1674 (La. 1991).

Trial court complied with La. Code Crim. Proc. Ann. art. 894.1, where the trial court reviewed defendant’s history and his criminal activities in detail before sentencing him to two concurrent sentences of 30 years at hard labor each upon his plea of guilty to two counts of possession of cocaine with intent to distribute. State v. Lamb, 566 So. 2d 462, 1990 La. App. LEXIS 1992 (Aug. 22, 1990), writ of certiorari denied by 569 So. 2d 985, 1990 La. LEXIS 2799 (La. 1990).

Trial court complied with La. Code Crim. Proc. Ann. art. 894.1 by enumerating the mitigating factors of La. Code Crim. Proc. Ann. art. 894.1 and stating in what way each factor applied or did not apply to defendant’s case before sentencing defendant to 21 years at hard labor upon his conviction for manslaughter for killing a baby. State v. Davis, 562 So. 2d 1173, 1990 La. App. LEXIS 1473 (May 31, 1990).

Defendant’s sentence of 15 years’ hard labor for his conviction for distribution of cocaine was excessive in violation of La. Const. art. I, § 20 because the trial court failed to consider mitigating factors under La. Code Crim. Proc. Ann. art. 894.1, such as defendant’s steady employment and his status as a first-time offender. State v. Davis, 563 So. 2d 473, 1990 La. App. LEXIS 1532 (May 30, 1990).

Where defendant was sentenced to two years at hard labor and to making restitution to the victim of the burglary, the trial court adequately complied with La. Code Crim. Proc. Ann. art. 894.1 on the ground it considered the required factors among which were that the victim was defendant’s neighbor, that his accomplice was sentenced to three years at hard labor, and that the victim and his family could have been exposed to serious danger. State v. Frith, 561 So. 2d 879, 1990 La. App. LEXIS 1196 (May 9, 1990), writ denied by 571 So. 2d 625, 1990 La. LEXIS 2938 (La. 1990).

Record reflected that the trial court considered sufficiently the guidelines of La. Code Crim. Proc. Ann. art. 894.1 in imposing the sentence; the trial court found two of the aggravating circumstances present after concluding that defendant was acting as a drug dealer who was distributing a very harmful drug. State v. Sosa, 559 So. 2d 980, 1990 La. App. LEXIS 937 (Apr. 11, 1990).

Although the trial court addressed some of the factors listed in La. Code Crim. Proc. Ann. art. 894.1, the minimal use of force by defendant, along with his prior convictions did not support the trial court’s imposition of the most severe sentence of the offense of simple robbery. State v. Green, 558 So. 2d 1263, 1990 La. App. LEXIS 379 (Feb. 21, 1990), writ of certiorari denied by 564 So. 2d 317, 1990 La. LEXIS 1588 (La. 1990).

Defendant’s sentence was not excessive because the record showed that the trial court, pursuant to La. Code Crim. Proc. Ann. art. 894.1, considered defendant’s previous convictions, the seriousness of the offense, and the need for incarceration. State v. Ritchie, 556 So. 2d 651, 1990 La. App. LEXIS 77 (Jan. 24, 1990), affirmed by 590 So. 2d 1139, 1991 La. LEXIS 185 (La. 1991), reversed by 1991 La. LEXIS 3458 (La. Dec. 12, 1991).

Defendant complied with La. Code Crim. Proc. Ann. art. 894.1 before sentencing defendant to 99 years at hard labor for his conviction for armed robbery, where the trial court noted defendant’s numerous arrests and two prior misdemeanor convictions, where the trial court noted the serious circumstances of the robbery, as well as defendant’s age and marital status. State v. Woolridge, 555 So. 2d 1385, 1989 La. App. LEXIS 2683 (Dec. 28, 1989), writ of certiorari denied by 561 So. 2d 113, 1990 La. LEXIS 1229 (La. 1990).

A sentence imposed on defendant for distributing heroin was not excessive, as the sentencing options of suspended sentence and parole, available under the penalty provision of La. Rev. Stat. Ann. § 40:966, had been considered by the sentencing judge in following the guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 and in considering any mitigating circumstances. State v. Grant, 555 So. 2d 528, 1989 La. App. LEXIS 2623 (Dec. 14, 1989), writ of certiorari denied by 558 So. 2d 602, 1990 La. LEXIS 707 (La. 1990).

Where defendant was allowed to place into the record the fact that he had paid restitution to some of his victims as a factor in mitigation, the court did not violate the statutory requirement mandating that it state for the record the basis for its conclusions in imposing sentence because the presentencing report indicated that the victims had not yet been repaid, and the court clearly stated it was imposing prison time based on defendant’s conduct in writing numerous bad checks throughout the state and his prior history of committing an economic crime. State v. Padgett, 554 So. 2d 266, 1989 La. App. LEXIS 2521 (Dec. 13, 1989), vacated by 558 So. 2d 593, 1990 La. LEXIS 738 (La. 1990).

Trial court complied with La. Code Crim. Proc. Ann. art. 894.1 before sentencing defendant for armed robbery, where the trial court noted that defendant had an extensive criminal history with three prior felonies, where the trial court indicated that defendant was in desperate need of incarceration, where the trial court found no mitigating factors to merit the imposition of a reduced sentence, and where these reasons were incorporated into the hearing when defendant was resentenced as a multiple offender. State v. Peters, 553 So. 2d 1026, 1989 La. App. LEXIS 2395 (Nov. 30, 1989).

In defendant’s trial for forcible rape and aggravated burglary, the trial court complied with La. Code Crim. Proc. Ann. art. 894.1 by discussing on the record the provisions of La. Code Crim. Proc. Ann. arts. 894.1(A) and 894.1(B) as they related to defendant before sentencing him. State v. Greer, 553 So. 2d 892, 1989 La. App. LEXIS 2179 (Nov. 16, 1989).

It was unnecessary for the appellate court to remand for further compliance by the trial court with La. Code Crim. Proc. Ann. art. 894.1 where the record contained sufficient information on which the court could review the severity of the sentence, the sentence imposed was within the penalty by statute for the offense, and the penalty was not clearly excessive in light of the repugnant nature of the offense. State v. Hill, 552 So. 2d 556, 1989 La. App. LEXIS 2060 (Nov. 1, 1989), writ of certiorari denied by 559 So. 2d 136, 1990 La. LEXIS 520 (La. 1990).

Defendant’s sentences were not excessive under La. Const. Art. I, § 20, where defendant was sentenced to two concurrent terms of 33 years at hard labor without benefit of probation, parole or suspension of sentence for his conviction on two counts of armed robbery under La. Rev. Stat. Ann. § 14:64, and to a consecutive term of 10 years for aggravated burglary under La. Rev. Stat. Ann. § 14:60; where La. Code Crim. Proc. Ann. art. 883 did not absolutely prohibit the imposition of a consecutive sentence for offenses arising in the same transaction; where the trial court considered the factors of La. Code Crim. Proc. Ann. art. 894.1 and found that the seriousness of the crimes warranted the sentences; and where the sentences for armed robbery were less than the statutory maximum. State v. Avila, 550 So. 2d 1374, 1989 La. App. LEXIS 1799 (Oct. 12, 1989).

It was not essential for the trial court to state every aggravating and mitigating factor recited in La. Code Crim. Proc. Ann. art. 894.1 in sentencing defendant for theft, where the imposition of three years imprisonment was not apparently severe and was in the lower range of the sentencing scale under La. Rev. Stat. Ann. § 14:67. State v. Broussard, 549 So. 2d 935, 1989 La. App. LEXIS 1675 (Oct. 4, 1989), writ of certiorari denied by 556 So. 2d 1259, 1990 La. LEXIS 195 (La. 1990).

While in sentencing defendant the trial judge stated that he considered the factors set out in La. Code Crim. Proc. Ann. art. 894.1, the record was not clear whether the trial judge considered such mitigating factors as defendant’s low intelligence quotient level, mental state and medical problems; further, defendant’s conviction was for the theft of a battery from a pickup truck, a non-life-threatening situation, and the predicate offenses used in the multiple bill were all enhanced felony thefts. Because such factors could be significant in the determination of the sentence imposed, a remand for resentencing was warranted. State v. Alexander, 551 So. 2d 34, 1989 La. App. LEXIS 1642 (Sept. 28, 1989).

Trial court articulated specific reasons for the 20 years at hard labor sentence which were well supported by the record, which included that (1) defendant was a multiple felony offender, (2) defendant had repeated convictions for burglary, (3) defendant had not led a law abiding life, (4) there was no mention of dependents who would face excessive hardship if defendant was incarcerated and (5) the seriousness of the offense; therefore, defendant’s sentence was not excessively harsh. State v. Randle, 546 So. 2d 350, 1989 La. App. LEXIS 1364 (June 28, 1989).

Trial judge’s reference in the sentence to the 84 counts of theft dismissed by the plea bargain was not inappropriate nor did it operate to undermine defendant’s constitutional rights and demonstrated the trial court’s desire to tailor the penalty to the offender; thus, the sentence imposed was not so disproportionate to the crimes committed as to shock one’s sense of justice and was not a manifest abuse of the sentencing judge’s discretion. State v. Jones, 546 So. 2d 1343, 1989 La. App. LEXIS 1386 (June 28, 1989).

Twenty-year old defendant’s sentence of 10 years at hard labor and fine was not unconstitutionally excessive, considering defendant’s prior history of breaking the law and his uncooperative attitude; specifically, defendant committed the offense only 5 months after his release from a juvenile detention center, and he had been arrested on 2 other charges while he was free on bond for the instant offense. State v. Richardson, 545 So. 2d 714, 1989 La. App. LEXIS 1243 (June 14, 1989).

Because the trial court considered the seriousness of the injuries, defendant’s heavy intoxication, defendant’s perjury on the witness stand that defendant did not know who owned the car involved in the accident, and the fact that defendant showed no feelings of remorse, the appellate court found that defendant’s sentences of five years for vehicular homicide and six months for the four counts of vehicular negligent injury were not excessive. State v. Williams, 546 So. 2d 494, 1989 La. App. LEXIS 1088 (May 25, 1989), writ of certiorari denied by 553 So. 2d 470, 1989 La. LEXIS 2907 (La. 1989).

Defendant’s armed robbery sentence of 45 years in prison was not apparently severe in relation to defendant and his crime and was sufficiently particularized as to defendant. State v. Guillory, 544 So. 2d 643, 1989 La. App. LEXIS 1008 (May 24, 1989), writ of certiorari denied by 551 So. 2d 1334, 1989 La. LEXIS 2699 (La. 1989).

Where defendant was convicted of attempted simple burglary of an inhabited dwelling, a trial court complied with the sentencing guidelines by expressly considering defendant’s prior felony conviction, the need for correctional treatment and a custodial environment, the seriousness of the crime, the provocation by a friend, the culpability of a victim, and the fact that defendant retained some of the stolen property. State v. Phillips, 542 So. 2d 192, 1989 La. App. LEXIS 742 (Apr. 19, 1989).

Trial court complied with La. Code Crim. Proc. Ann. art. 894.1 in sentencing defendant to five years at hard labor for distribution of cocaine when it considered the seriousness of the offense, the absence of a criminal record, the fact that defendant was employed, and the small amount of cocaine involved. State v. Young, 542 So. 2d 190, 1989 La. App. LEXIS 712 (Apr. 19, 1989).

Trial court declared that it reviewed the sentencing guidelines pursuant to La. Code Crim. Proc. Ann. art. 894.1, and noted that aggravating circumstances applied to defendant’s sentence without having had to recite each aggravating and mitigating circumstance. The record need only reflect that the factors were adequately considered. State v. Bell, 543 So. 2d 965, 1989 La. App. LEXIS 619 (Apr. 13, 1989).

In defendant’s appeal of the trial court’s imposition of consecutive sentences that totaled 45 years at hard labor, the trial court properly sentenced defendant under La. Code Crim. Proc. Ann. arts. 883 and 894.1 where the trial court adequately considered the sentencing guidelines in particularizing the sentences to defendant, and where there was a factual basis for the sentences. State v. Williams, 541 So. 2d 401, 1989 La. App. LEXIS 530 (Mar. 30, 1989), writ denied by 564 So. 2d 320, 1990 La. LEXIS 1597 (La. 1990).

Test imposed by the reviewing court in determining the excessiveness of a sentence is two-pronged; first, the record must show that the trial court applied the guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1; secondly, the court must determine whether the sentence imposed is too severe given the circumstances of the case and the background of the defendant. State v. Burton, 541 So. 2d 329, 1989 La. App. LEXIS 559 (Mar. 29, 1989).

Defendant’s sentence to the maximum six months in the parish jail upon his conviction for possession of marijuana was not unconstitutionally excessive or improperly imposed because the district court adequately explained its reasons for imposing the maximum sentence, defendant admitted to being a full time user of marijuana, defendant boasted of his ability to avoid arrests, defendant was proud of his association with marijuana use, and defendant expressed no remorse for his crime. State v. Cassell, 540 So. 2d 1219, 1989 La. App. LEXIS 457 (Mar. 15, 1989), writ of certiorari denied by 548 So. 2d 321, 1989 La. LEXIS 2081 (La. 1989).

Thirty-five-year-old defendant’s concurrent sentences of three and six years at hard labor for convictions of distributing marijuana and cocaine, respectively, were not excessive where the trial court complied with La. Code Crim. Proc. Ann. art. 894.1 and took into account that defendant had several previous misdemeanor convictions and several traffic convictions. State v. Sanders, 539 So. 2d 114, 1989 La. App. LEXIS 280 (Feb. 22, 1989), writ of certiorari denied by 546 So. 2d 1212, 1989 La. LEXIS 1775 (La. 1989).

Trial judge’s evaluation of defendant’s prior criminal history, the fact that probation did not work for defendant in the past and the fact that he was convicted on nine counts, was adequate compliance with La. Code Crim. Proc. Ann. art. 894.1. State v. Antoine, 539 So. 2d 771, 1989 La. App. LEXIS 138 (Feb. 8, 1989).

Trial court clearly complied with La. Code Crim. Proc. Ann. art. 894.1 when it sentenced defendants because the court considered the fact that both defendants had extensive criminal histories and incarceration would not have been an undue burden on defendants’ children. State v. Scheen, 539 So. 2d 846, 1989 La. App. LEXIS 456 (Feb. 8, 1989).

Sentence of 20 years for aggravated burglary was not excessive where the trial court carefully reviewed the defendant’s juvenile record involving theft, burglary, assault, battery and attempted rape, and adult record of arrest for robbery, disturbing the peace, and assault. State v. Griffin, 536 So. 2d 824, 1988 La. App. LEXIS 2825 (Dec. 20, 1988).

Trial court failed to articulate any reasons for its sentencing choice, and there was no indication of why a lesser sentence was rejected; the court found that the trial court failed to adequately comply with the sentencing guidelines of La. Code Crim. Proc. Ann. art. 894.1, and, therefore, the court was unable to determine whether the sentence imposed was excessive. State v. Barlow, 535 So. 2d 527, 1988 La. App. LEXIS 2721 (Dec. 14, 1988).

Where a defendant was convicted of possession and manufacturing dangerous controlled substances with intent to distribute, his sentences to eight and seven years at hard labor, consecutively, complied with La. Code Crim. Proc. Ann. art. 894.1 and were not grossly disproportionate to his crimes under La. Const. art. I, § 20. State v. Langley, 534 So. 2d 163, 1988 La. App. LEXIS 2321 (Nov. 9, 1988).

Where a trial court considered mitigating factors such as defendant’s status as a first offender, character witness, his prior record, and marital status, before imposing a six year sentence, the judge complied with sentencing requirements of La. Code Crim. Proc. Ann. art. 894.1. State v. Pattillo, 534 So. 2d 65, 1988 La. App. LEXIS 2345 (Nov. 9, 1988).

Where defendant was convicted of simple possession of cocaine and sentenced to the maximum jail time of five years at hard labor, the sentence was not excessive; defendant’s disrespectful attitude for the law and her prior exposure to cocaine, revealed in her arrest record, were aggravating factors that supported the judge’s compliance with La. Code Crim. Proc. Ann. art. 894.1. State v. Gleason, 533 So. 2d 1032, 1988 La. App. LEXIS 2217 (Oct. 27, 1988).

Although the trial judge inadequately complied with the provisions of La. Code Crim. Proc. Ann. art 894.1 when he did not state the factual determination of the existence of aggravating and mitigating factors that were considered in the imposition of defendant’s sentence, the sentence was not improper because the sentence was not excessive and the record supported the sentence imposed. State v. Silvestri, 532 So. 2d 925, 1988 La. App. LEXIS 2093 (Oct. 12, 1988).

While trial court failed to comply with La. Code Crim. Proc. Ann. art. 894.1, the trial court did not err in sentencing defendant to three years hard labor for six counts of distribution of marijuana, where it was within the sentencing range, he had a prior misdemeanor record, and the charge was serious. State v. Fontenot, 532 So. 2d 412, 1988 La. App. LEXIS 1984 (Oct. 5, 1988), writ of certiorari denied by 538 So. 2d 589, 1989 La. LEXIS 440 (La. 1989).

Where the trial court considered defendant’s prior record of similar but lesser crimes, his commission of additional crimes while on probation, his work history and lack of education, his drug addiction, and the mitigating factors of his youth and good health, such complied with the requirements of La. Code Crim. Proc. Ann. art. 894.1 for sentencing; hence, on appeal the court affirmed defendant’s convictions entered on guilty pleas to simple burglary and theft of more than $500 and his sentences of four years at hard labor on each count, to be served concurrently. State v. Ravia, 532 So. 2d 353, 1988 La. App. LEXIS 2025 (Oct. 5, 1988), writ of certiorari denied by 538 So. 2d 589, 1989 La. LEXIS 457 (La. 1989).

Defendant’s sentence on two counts of cruelty to a juvenile in violation of La. Rev. Stat. Ann. § 14:93 was proper where the trial court considered defendant’s personal history, prior criminal record, seriousness of the particular offense, and the likelihood of rehabilitation or recidivism. State v. Stevens, 532 So. 2d 197, 1988 La. App. LEXIS 1988 (Oct. 5, 1988), writ of certiorari denied by 541 So. 2d 852, 1989 La. LEXIS 992 (La. 1989).

Sentence of 12 years at hard labor imposed on defendant convicted of manslaughter was not excessive where the trial court adequately considered the factors listed in La. Code Crim. Proc. Ann. art. 894.1 and the sentence was less than sentences imposed in comparison cases. State v. Love, 535 So. 2d 420, 1988 La. App. LEXIS 1750 (Aug. 18, 1988).

Requirements of La. Code Crim. Proc. Ann. art. 894.1 were fully met based upon the circumstances and defendant’s admitted history of similar conduct with small children; defendant undoubtedly was deserving of the maximum prison term for the offense of indecent behavior with a juvenile. State v. Price, 527 So. 2d 1090, 1988 La. App. LEXIS 1632 (June 21, 1988).

Where the trial court weighed both aggravating and mitigating circumstances in determining an appropriate sentence for defendant, it was not required to articulate every such circumstance, but the record properly revealed adequate consideration of the guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1. State v. Robinson, 525 So. 2d 708, 1988 La. App. LEXIS 1199 (May 17, 1988), writ of certiorari denied by 532 So. 2d 149, 1988 La. LEXIS 2117 (La. 1988).

Sentence of eight years was not excessive because defendant was a triple offender and could have received between five and 20 years and the record did not reveal any mitigating circumstances under La. Code Crim. Proc. Ann. art. 894.1 to justify a lesser sentence. State v. Conger, 526 So. 2d 431, 1988 La. App. LEXIS 1095 (May 12, 1988).

The trial court did not abuse its discretion in sentencing defendant because it considered the list of mitigating factors set forth in La. Code Crim. Proc. Ann. art. 894.1, discussed some of them, and stated its reasons for imposing the sentence. State v. Johnson, 525 So. 2d 586, 1988 La. App. LEXIS 1122 (May 11, 1988).

Where defendant was sentenced to serve consecutively the maximum sentences for the crimes of distribution of marijuana and possession of marijuana with intent to distribute, which arose from a common scheme, the trial court’s statements that defendant had a prior felony conviction and that imprisonment would not impose an undue hardship on defendant were not adequate to justify the imposition of the maximum sentences. State v. Mims, 524 So. 2d 526, 1988 La. App. LEXIS 396 (Mar. 30, 1988), writ of certiorari denied by 531 So. 2d 267, 1988 La. LEXIS 1850 (La. 1988).

Sentencing judge’s statement that he considered the presentence report, the offense report, and the nature of the defendant’s conduct, without elaborating as to aggravating or mitigating circumstances, was inadequate compliance in imposing the defendant’s sentence. State v. Higginbotham, 522 So. 2d 1315, 1988 La. App. LEXIS 413 (Mar. 30, 1988).

In the state’s prosecution of defendant for two counts of sexual battery, a trial court’s sentencing reasons complied with La. Code Crim. Proc. Ann. art. 894.1 where the reasons included the leniency shown defendant in a plea bargain, defendant’s history, defendant’s apparent remorse, and defendant’s progress under psychiatric treatment after his arrest. State v. James, 522 So. 2d 1388, 1988 La. App. LEXIS 385 (Mar. 30, 1988).

Sentence of seven years imprisonment without benefit of parole for simple burglary of a pharmacy was not excessive where the trial court carefully reviewed the fact that defendant had been convicted of theft of property in another state and had been involved in a series of burglaries of pharmacies. State v. Box, 525 So. 2d 155, 1988 La. App. LEXIS 713 (Mar. 2, 1988).

Defendant’s four year sentence imposed upon conviction for altering the serial number of a firearm in violation of La. Rev. Stat. Ann. § 40:1788(B) was affirmed, as amended, where the trial court gave adequate consideration to the sentencing guidelines provided under La. Code Crim. Proc. Ann. art. 894.1; the court found that the requirements of article 894.1 were met when the record affirmatively showed that the trial court considered the statutory guidelines in particularizing defendant’s sentence. State v. Klause, 525 So. 2d 1076, 1988 La. App. LEXIS 728 (Mar. 2, 1988).

Stiff sentence imposed on a first-time felony offender was not excessive and was sufficiently supported in the record where the sentencing court gave considerable weight to the fact that the young defendant and a confederate severely beat the elderly shopkeeper they robbed, and could have killed him, and that he showed no remorse. State v. Jackson, 523 So. 2d 251, 1988 La. App. LEXIS 556 (Feb. 24, 1988), writ of certiorari denied by 530 So. 2d 565, 1988 La. LEXIS 1681 (La. 1988).

In anticipation of appellate review, the trial record is required to reflect that the trial court adequately considered the guidelines contained in La. Code Crim. Proc. Ann. art. 894.1 before imposing sentence. State v. Pender, 521 So. 2d 556, 1988 La. App. LEXIS 637 (Feb. 23, 1988).

Where the trial court considered the items set forth in La. Code Crim. Proc. Ann. art. 894.1 in imposing the sentence on defendant, it was not necessary for the trial court to recite the entire checklist. State v. Williams, 521 So. 2d 629, 1988 La. App. LEXIS 658 (Feb. 23, 1988).

Trial judge, in sentencing a defendant pursuant to a plea bargain in which defendant agreed to the sentence, did not have to give reasons for the sentence as required by La. Code Crim. Proc. Ann. art. 894.1. State v. Jefferson, 524 So. 2d 870, 1988 La. App. LEXIS 119 (Feb. 3, 1988).

La. Code Crim. Proc. Ann. art. 894.1 required the trial judge to state for the record the considerations taken into account and the factual basis therefor in imposing sentence; the court vacated defendant’s sentence and remanded for resentencing; since the record was basically devoid of reasons for sentencing, the trial judge failed to comply with art. 894.1. State v. Kohl, 524 So. 2d 781, 1988 La. App. LEXIS 224 (Feb. 3, 1988).

Trial court complied with La. Code Crim. Proc. Ann. art. 894.1 where the record indicated that the judge considered the mitigating factors of defendant’s stable work history and strong family ties. State v. Hall, 519 So. 2d 391, 1988 La. App. LEXIS 73 (Jan. 20, 1988), writ of certiorari denied by 524 So. 2d 516, 1988 La. LEXIS 1198 (La. 1988).

In considered defendant’s age, his history of criminal offenses, the facts of the offense, including the nature of the attack on the victim, and the fact that defendant’s character and attitudes created a probability that he would commit other crimes, the trial judge adequately complied with the provisions of La. Code Crim. Proc. Ann. art. 894.1 in sentencing defendant to seven years for simple robbery. State v. Smith, 519 So. 2d 829, 1988 La. App. LEXIS 10 (Jan. 14, 1988).

Defendant’s sentence of 60 years at hard labor “without benefit” following his conviction of armed robbery and aggravated burglary was proper, as the trial court complied with the sentencing guidelines of La. Code Crim. Proc. Ann. art. 894.1 by considering numerous aggravating factors, including the violence of the crime, defendant’s record as a chronic criminal, his violent nature, a presentence investigation revealing that his convictions were his third and fourth felony convictions, the likelihood that a lesser sentence would deprecate the seriousness of the offense, his need for a custodial environment, and the fact that he received only one-third of what he could have received for the robbery charge had habitual offender proceedings been filed against him. State v. Green, 518 So. 2d 587, 1987 La. App. LEXIS 10972 (Dec. 22, 1987), writ of certiorari denied by 530 So. 2d 562, 1988 La. LEXIS 1672 (La. 1988).

The imposition on defendant of a maximum sentence following his guilty plea to cocaine charges was not constitutionally excessive under La. Const. art. I, § 20, because the sentencing judge complied with the guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 in considering aggravating and mitigating factors, such as defendant’s criminal record, likelihood to commit further drug crimes, and need for correctional treatment, and because the sentencing judge had discretion to impose a maximum sentence where there was a reduction in sentencing exposure as a result of a plea bargain. State v. Walker, 516 So. 2d 1273, 1987 La. App. LEXIS 10832 (Dec. 2, 1987).

Wnen the trial court discussed numerous factors it considered when deciding on a sentence, and it imposed a sentence that was less than the maximum allowable for the crime, the court did not abuse its discretion when it pronounced the sentence. State v. Dozier, 520 So. 2d 875, 1987 La. App. LEXIS 10652 (Nov. 4, 1987).

Trial judge who did not articulate every aggravating or mitigating factor considered in the imposition of sentence nevertheless complied with La. Code Crim. Proc. Ann. art. 894.1 where the record clearly illuminated the judge’s sentencing choice and the sentence was not arbitrary or excessive. State v. Harris, 520 So. 2d 911, 1987 La. App. LEXIS 10636 (Nov. 4, 1987).

Defendant’s 10-year sentence for aggravated battery with a firearm was not unconstitutionally excessive under La. Const. art. I, § 20 because it was less than the maximum, defendant inflicted serious injuries on the victim, and the trial court considered mitigating factors that defendant was college-educated and aggravating factors that defendant showed little remorse under La. Code Crim. Proc. Ann. art. 894.1. State v. Leonard, 514 So. 2d 695, 1987 La. App. LEXIS 10587 (Oct. 28, 1987).

Defendant was properly ordered to serve the maximum sentence of two years in parish jail, as the sentencing judge complied with the sentencing guidelines of La. Code Crim. Proc. Ann. art. 894.1, having considered aggravating and mitigating factors such as defendant’s young age, her 10-year-old child, her 10 prior shoplifting convictions in 10 years, the absence of any physical harm to anyone, and the fact that she was serving a misdemeanor shoplifting offense at the time she was tried and sentenced for the instant felony offense. State v. Flunder, 517 So. 2d 1057, 1987 La. App. LEXIS 10319 (Oct. 7, 1987).

Where the evidence showed that the trial court considered the mitigating factors listed in La. Code Crim. Proc. Ann. art. 894.1; the sentence imposed was upheld. State v. Matthews, 517 So. 2d 1064, 1987 La. App. LEXIS 10342 (Oct. 7, 1987).

Where there was ample aggravating evidence to support defendant’s sentence for half of the maximum sentence for armed robbery, the only mitigating evidence was that defendant was a drug and alcohol user, but psychological evidence indicated that defendant was competent and understood the difference between right at wrong at the time he committed the offense, the trial court’s sentence was justifiable and fully complied with procedural requirements that all factors used in imposing sentence had to be articulated. State v. Price, 517 So. 2d 858, 1987 La. App. LEXIS 10367 (Oct. 7, 1987), writ of certiorari denied by 548 So. 2d 316, 1989 La. LEXIS 2005 (La. 1989).

Where a the trial judge, after considering the sentencing factors under La. Code Crim. Proc. Ann. art. 894.1, particularized the sentence to each defendant convicted of forcible rape and considered the offense and its seriousness, and the sentences of 20 years at hard labor without benefit of parole, probation, or suspension of sentence were not grossly out of proportion to the severity of the offense nor were they more than a needless and purposeless imposition of pain and suffering, the sentences were not excessive in violation of La. Const., art. I, § 20. State v. Standifer, 513 So. 2d 481, 1987 La. App. LEXIS 10092 (Sept. 23, 1987).

A court that sentenced a convict to serve two and one-half years at hard labor on a possession of cocaine charge and 15 years at hard labor on a distribution of cocaine charge, with the sentences to run concurrently, was found to have adequately complied with the sentencing provisions of La. Code Crim. Proc. Ann. art. 894.1 because it took into account both mitigating and aggravating circumstances. State v. Wright, 513 So. 2d 477, 1987 La. App. LEXIS 10100 (Sept. 23, 1987).

Record reflected that the trial judge adequately considered the factors listed in La. Code Crim. Proc. Ann. art. 894.1, as the trial judge found as a mitigating factor that no weapons or violence were involved in the crime; aggravating factors were defendant’s extensive criminal record and defendant’s failure to offer to make restitution to the victim of the crime. State v. Binion, 511 So. 2d 43, 1987 La. App. LEXIS 9762 (June 26, 1987).

In conducting a hearing to consider a defendant’s motion to traverse a pre-sentence investigation report and in hearing the testimony of several witnesses, the trial court did not abuse its discretion and adequately satisfied the criteria of La. Code Crim. Proc. Ann. art. 894.1 in imposing a sentence of 14 years of imprisonment at hard labor on the defendant who was convicted of manslaughter. State v. Hilburn, 512 So. 2d 497, 1987 La. App. LEXIS 9845 (June 23, 1987), writ of certiorari denied by 515 So. 2d 444, 1987 La. LEXIS 10727 (La. 1987).

Trial court complied with La. Code Crim. Proc. Ann. art. 894.1 because it set forth aggravating and mitigating factors that it considered in imposing defendant’s sentence and it was not required to state every factor set forth in guidelines. State v. Weil, 507 So. 2d 16, 1987 La. App. LEXIS 9551 (May 13, 1987).

Trial court failed to impose a properly individualized sentence on a defendant convicted of public bribery where its stated intention was to deter similar actions by other state employees. State v. Brand, 506 So. 2d 702, 1987 La. App. LEXIS 9388 (Apr. 14, 1987), affirmed by 520 So. 2d 114, 1988 La. LEXIS 46 (La. 1988).

A trial court is authorized under La. Code Crim. Proc. Ann. art. 894.1 to consider prior criminal activity, which is not limited to convictions, in sentencing a defendant, and may consider benefits of reduced penalty exposure received by defendant as a consequence of a plea bargain. State v. McSweeney, 505 So. 2d 252, 1987 La. App. LEXIS 9284 (Apr. 8, 1987).

Although the trial judge did not refer to any factors present which particularly justified the imposition of two terms of the maximum sentence to be served consecutively, the trial judge sufficiently complied with La. Code Crim. Proc. Ann. art. 894.1, as the record established that defendant started his criminal career at the age of 15, escaped from his juvenile detention facility, violated the conditions of his parole, was a third felony offender, and stole nearly $20,000 in items from his victims. State v. Creer, 504 So. 2d 1013, 1987 La. App. LEXIS 8958 (Mar. 4, 1987).

Although the trial judge did not specifically enumerate defendant’s personal factors when sentencing him to four years at hard labor for attempted simple burglary, the trial court considered La. Code Cim. Proc. Ann. art. 894.1(A) in imposing the sentence because the trial judge took into account the pre sentence investigation report. State v. Freeman, 506 So. 2d 519, 1987 La. App. LEXIS 8964 (Mar. 4, 1987).

Where defendant was convicted of dogfighting, and he was sentenced by the trial court, it was unnecessary for the trial court to articulate the exact mitigating and aggravating circumstances it considered under La. Code Crim. Proc. Ann. art. 894.1 so long as the record reflected that the trial court adequately considered the guidelines in particularizing the sentence to the defendant and it clearly illuminated and supported the sentencing choice. State v. Digilormo, 505 So. 2d 1154, 1987 La. App. LEXIS 8822 (Mar. 4, 1987).

There was adequate compliance with La. Code Crim. Proc. Ann. art. 894.1 where the record revealed that the trial judge carefully considered the circumstances of the offense and the character of the offender. State v. McDonald, 503 So. 2d 564, 1987 La. App. LEXIS 8631 (Feb. 12, 1987).

Maximum sentence of 10 years for cruelty to juveniles was not excessive under La. Const. art. I, § 20 where the trial court complied with La. Code Crim. Proc. Ann. art. 894.1 and based the sentence on the severe nature of the injuries to the child in a beating inflicted with a hammer, chair, gag, and curling iron. State v. Gray, 502 So. 2d 1114, 1987 La. App. LEXIS 8457 (Jan. 14, 1987).

Maximum sentence of 30 years for aggravated burglary under La. Rev. Stat. Ann. § 14:90 was not excessive where the trial court complied with La. Code Crim. Proc. Ann. art. 894.1 and the sentence was based on the injuries of the victim, who died after being stabbed 64 times. State v. Aucoin, 500 So. 2d 921, 1987 La. App. LEXIS 8470 (Jan. 13, 1987).

Where the district court judge failed to comply with La. Code Crim. Proc. Ann. art. 894.1, but indicated that he considered the presentence investigation report, which weighed heavily against defendant due to defendant’s extensive previous criminal activity and failure to reform, and where the record showed a sufficient factual basis for the imposition of the maximum sentence for simple burglary, remand would serve no purpose. State v. Nowacki, 498 So. 2d 1203, 1986 La. App. LEXIS 8639 (Dec. 10, 1986), writ of certiorari denied by 503 So. 2d 475, 1987 La. LEXIS 8829 (La. 1987).

Trial court’s sentence of defendant to a term of five years was not grossly disproportionate to the crime of possession of a Schedule II dangerous controlled substance, and the record demonstrated that the trial court considered defendant’s past and present conduct under La. Code Crim. Proc. Ann. art. 894.1 when it sentenced defendant. State v. Mitchell, 498 So. 2d 1190, 1986 La. App. LEXIS 8660 (Dec. 10, 1986), writ of certiorari denied by 503 So. 2d 1015, 1987 La. LEXIS 8973 (La. 1987).

Defendant’s claim that the sentencing judge failed to adequately comply with La. Code Crim. Proc. Ann. art. 894.1, and imposed an excessive sentence, because defendant, when compared to other individuals convicted of distribution of marijuana, was not among the worst persons who have been adjudged guilty of that crime, was without merit because defendant’s four year sentence was not the maximum or near the maximum sentence for that crime. State v. Lahrmann, 499 So. 2d 527, 1986 La. App. LEXIS 8482 (Dec. 3, 1986).

Where defendant dragged a pursuing police officer with a car, her dangerous actions and disregard for his authority justified her maximum sentences despite the district court’s failure to show that it considered aggravating and mitigating factors as required by La. Code Crim. Proc. Ann. art. 894.1. State v. Preston, 498 So. 2d 79, 1986 La. App. LEXIS 8244 (Nov. 10, 1986).

Defendant’s sentence to three years of hard labor was reduced on appeal to two years of hard labor because the trial judge failed to consider mitigating circumstances such as defendant’s improved behavior and lifestyle, which compelled a lesser sentence for his conviction for distribution of marijuana. State v. Brazell, 499 So. 2d 177, 1986 La. App. LEXIS 8028 (Oct. 29, 1986), writ denied by 501 So. 2d 206, 1987 La. LEXIS 8421 (La. 1987).

Record must show, as the first part of the test imposed by the reviewing court in determining whether a sentence is excessive, that the trial court took cognizance of the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1. State v. Reed, 499 So. 2d 132, 1986 La. App. LEXIS 8025 (Oct. 29, 1986).

Trial court’s articulation of the factual basis for a sentence is the goal of La. Code Crim. Proc. Ann. art. 894.1, not rigid or mechanical compliance with its provisions. State v. Reed, 499 So. 2d 132, 1986 La. App. LEXIS 8025 (Oct. 29, 1986).

Defendant’s sentence of three years at hard labor for receiving stolen goods valued at more than $500 was not cruel, excessive or unusual punishment under La. Const., art. I, § 20, was not grossly out of proportion to the severity of the crime, and was not a purposeless and needless imposition of pain and suffering; the trial court properly exercised discretion in imposing the sentence within statutory limits and appropriately considered both the aggravating and mitigating factors set forth in La. Code Crim. Proc. Ann. art. 894.1. State v. Smith, 496 So. 2d 1221, 1986 La. App. LEXIS 7946 (Oct. 14, 1986), writ of certiorari denied by 500 So. 2d 420, 1987 La. LEXIS 8356 (La. 1987).

The contention of a defendant who was resentenced after the trial court learned of a prior felony conviction, that the trial court erred in taking into consideration for sentencing purposes defendant’s alleged altercation with police officers because he was not charged with any crime, was without merit; the prior criminal activity was a permitted factor under La. Code Crim. Proc. Ann. art. 894.1 in sentencing a defendant and such activity was not limited to convictions. State v. Aucoin, 495 So. 2d 397, 1986 La. App. LEXIS 7817 (Oct. 8, 1986).

Pursuant to La. Code Crim. Proc. Ann. art. 894.1, sentencing court adequately considered mitigating factors in connection with sentencing of defendant to 15 years of hard labor for manslaughter. State v. Steele, 495 So. 2d 373, 1986 La. App. LEXIS 7771 (Oct. 8, 1986).

Trial court’s sentence of defendant to five years at hard labor following his conviction of distribution of marijuana, was upheld upon a determination that the trial court properly considered the factors set forth in La. Code Crim. Proc. Ann. art. 894.1. State v. Cann, 494 So. 2d 1263, 1986 La. App. LEXIS 7667 (Sept. 24, 1986), writ denied by 501 So. 2d 228, 1987 La. LEXIS 8469 (La. 1987).

Where defendant was found guilty of perjury, she was properly sentenced to the maximum sentence allowed and was sentenced to prison, because the perjury resulted in the failure to prosecute a murder and defendant’s reasons were purely personal; the court fully complied with La. Code Crim. Proc. Ann. art. 894.1 when it imposed a sentence of imprisonment and there was no violation of La. Const. art. I, § 20, which prohibited cruel, excessive, or unusual punishment. State v. Bailey, 494 So. 2d 1199, 1986 La. App. LEXIS 7569 (Aug. 25, 1986), writ of certiorari denied by 496 So. 2d 351, 1986 La. LEXIS 7644 (La. 1986).

Maximum sentences of two 14 year consecutive terms for two counts of simple robbery were not excessive because the defendant’s robbed elderly victims at gunpoint and committed other uncharged felonies in the commission of this act. State v. James, 490 So. 2d 616, 1986 La. App. LEXIS 7183 (June 11, 1986).

Defendant was properly given the maximum sentence after he pled guilty to possessing over 100 pounds of marijuana because the offense to which he pled guilty, pursuant to a plea bargain, did not adequately describe his conduct. State v. Gooden, 490 So. 2d 622, 1986 La. App. LEXIS 7185 (June 11, 1986).

Factors which weighed against a defendant who was found guilty of possession of marijuana with intent to distribute included the defendant’s character and attitude which did not indicate that he was unlikely to re-offend, a finding that he was unlikely to benefit from probationary treatment, and the fact that the defendant bought marijuana from acquaintances and offered it for resale. State v. Harper, 490 So. 2d 607, 1986 La. App. LEXIS 7233 (June 11, 1986).

Sentencing hearing was inadequate because the trial court failed to consider any of the aggravating and mitigating factors set forth in La. Code Crim. Proc. Ann. art. 894.1. State v. Manning, 490 So. 2d 484, 1986 La. App. LEXIS 7169 (June 5, 1986).

While the trial judge need not recite the entire checklist of aggravating and mitigating factors, the record must reflect that the judge adequately considered the guidelines. State v. Hernandez, 489 So. 2d 1053, 1986 La. App. LEXIS 7077 (May 28, 1986).

After convicting the defendant of simple burglary and sentencing him to 16 years at hard labor as a second felony offender, the trial court satisfied the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1 by considering the defendant’s lengthly criminal record, the risk that he would commit other crimes, and that he was in need of correctional treatment. State v. Lewis, 489 So. 2d 1055, 1986 La. App. LEXIS 7056 (May 28, 1986), writ of certiorari denied by 493 So. 2d 1218, 1986 La. LEXIS 7161 (La. 1986).

Defendant’s sentence with respect to his conviction for possession of cocaine was proper where the sentence was reasonable under the circumstances and where the trial judge took into account the factors as articulated under La. Code Crim. Proc. Ann. art. 894.1. State v. Abbott, 489 So. 2d 1067, 1986 La. App. LEXIS 7114 (May 28, 1986).

Under La. Code Crim. Proc. Ann. art. 894.1, the fact that the trial court delineated the factors it used in determining the defendant’s sentence satisfied the statute even though not all of the factors were used in the determination; the statute did not require that all factors be used in the sentence determination for the sentence to be legal. State v. Schoth, 487 So. 2d 1282, 1986 La. App. LEXIS 6931 (May 14, 1986).

Trial court acted in accordance with the mandates of La. Code Crim. Proc. Ann. art. 894.1 by noting defendant’s proclivity to commit crime and the absence of factors that served to mitigate in defendant’s favor. State v. Johnson, 489 So. 2d 301, 1986 La. App. LEXIS 6833 (May 12, 1986).

Maximum sentence was upheld because the trial court found pursuant to La. Code Crim. Proc. Ann. art. 894.1 that defendant needed correctional treatment in a custodial environment, a lesser sentence would depreciate the seriousness of the crime, and there was a risk he would commit another offense. State v. Sanderson, 488 So. 2d 1120, 1986 La. App. LEXIS 6786 (May 7, 1986), writ of certiorari denied by 494 So. 2d 326, 1986 La. LEXIS 7236 (La. 1986).

Defendant’s sentence of 20 years at hard labor for the sale of a small amount of cocaine was disproportionate and required remand where the trial court had failed to consider the factors contained in La. Code Crim. Proc. Ann. art. 894.1; namely, the fact that defendant had no prior criminal history, that she had dependents and had supported a sick mother, her youth, and that she had only sold a small amount of cocaine and was clearly not a drug dealer. State v. Strickland, 486 So. 2d 1015, 1986 La. App. LEXIS 6488 (Apr. 2, 1986), set aside by, remanded by 505 So. 2d 752, 1987 La. App. LEXIS 9148 (La.App. 2 Cir. 1987).

Trial court complied with La. Code Crim. Proc. Ann. art. 894.1 by stating that the offense was committed with a shotgun and its belief that armed robbery is an extremely heinous offense and that the use of a shotgun intensified the offense, and by noting the particular circumstances of the offense and its reasons for the sentence. State v. Dye, 486 So. 2d 847, 1986 La. App. LEXIS 6505 (Mar. 25, 1986).

Where a defendant convicted of simple burglary was sentenced within the sentencing range authorized by La. Rev. Stat. Ann. § 14:62, and where the sentencing court properly set forth its reasons in imposing sentence, as required by La. Code Crim. Proc. Ann. art. 894.1, including the consideration of mitigating and aggravating factors, and of the presentence investigation report, a sentence of six years at hard labor could not be considered excessive. State v. Stewart, 486 So. 2d 906, 1986 La. App. LEXIS 6507 (Mar. 25, 1986).

Five-year sentence for the theft of several thousand bushels of soybeans in violation of La. Rev. Stat. Ann. § 14:67 was proper where over 100 farmers were impacted by the crime, and the trial court complied with the guidelines of La. Code Crim. Proc. Ann. art. 894.1 and imposed less than the maximum sentence allowed. State v. Mitchell, 482 So. 2d 1082, 1986 La. App. LEXIS 6074 (Feb. 5, 1986), writ of certiorari denied by 487 So. 2d 437, 1986 La. LEXIS 6297 (La. 1986).

Where the trial judge failed to articulate and record its reasoning for imposing defendant’s sentence and the record was devoid of any consideration of the sentencing guidelines of La. Code Crim. Proc. Ann. art. 894.1, remand was necessary for resentencing. State v. Meyers, 482 So. 2d 1089, 1986 La. App. LEXIS 6078 (Feb. 5, 1986).

Trial court properly fulfilled its duty to state the reasons for the sentence imposed under La. Code Crim. Proc. Ann. art. 894.1 where it detailed defendant’s prior history, considered all mitigating and aggravating factors, and enumerated them clearly for the record. State v. Miles, 482 So. 2d 938, 1986 La. App. LEXIS 6079 (Feb. 5, 1986), writ of certiorari denied by 494 So. 2d 1173, 1986 La. LEXIS 7349 (La. 1986).

Trial court failed to comply with La. Code Crim. Proc. Ann. art. 894.1 in sentencing defendant because it failed to state its reasons justifying the imposition of a maximum sentence. State v. Malanez, 482 So. 2d 100, 1986 La. App. LEXIS 5919 (Jan. 15, 1986).

A 25-year sentence imposed against a defendant convicted of armed robbery in violation of La. Rev. Stat. Ann. § 14:64 was not excessive because the sentence imposed was less than one third the maximum for the offense and because the guidelines of La. Code Crim. Proc. Ann. art. 894.1 were adequately complied with. State v. Brown, 481 So. 2d 679, 1985 La. App. LEXIS 10522 (Dec. 26, 1985), writ of certiorari denied by 486 So. 2d 747, 1986 La. LEXIS 6147 (La. 1986).

Trial court considered the mitigating and aggravating factors and particularized defendant’s sentence of two years at hard labor plus a fine of $5,000 or an additional year in parish prison for possession of diazepam, where the trial court referred to the presentence report, noted that defendant had prior convictions and was using drugs, and stated that because of defendant’s past there was an undue risk that defendant would commit other crimes if he were not incarcerated. State v. Hale, 481 So. 2d 1056, 1985 La. App. LEXIS 10552 (Dec. 26, 1985), writ of certiorari denied by 484 So. 2d 668, 1986 La. LEXIS 5962 (La. 1986).

Mother who scalded her two-year-old son to death in a bathtub, claimed accident, and pleaded guilty to a manslaughter was wrongfully sentenced to 10 years at hard labor because the trial court mistakenly believed that defendant had admitted knowing that the water was too hot; the transcript of the plea colloquy did not support the trial court’s assumption that the mother had acted knowingly in scalding the child, and the trial court failed to take into consideration any mitigating factors as required by the sentencing guidelines and La. Code Crim. Proc. Ann. art. 894.1. STATE v. CORBIN, 1985 La. App. LEXIS 10488 (Dec. 18, 1985).

The factors in La. Code Crim. Proc. Ann. art. 894.1 were properly considered in determining whether a father’s 30-day sentence for contempt was excessive, where the father was found in contempt for his failure to pay child support, and where the contempt was criminal in nature because the sentence was not conditioned upon the father’s payment, and because the father could not purge himself of contempt by paying his child support obligation. Hoffman v. Hoffman, 480 So. 2d 1031, 1985 La. App. LEXIS 10611 (Dec. 16, 1985).

Defendant’s sentence for his driving while intoxicated conviction was upheld because there was no evidence of mitigating factors in the record and because he was a repeat offender with a rap sheet that ran for pages. State v. Chance, 480 So. 2d 368, 1985 La. App. LEXIS 10401 (Dec. 11, 1985).

In the conviction and sentencing of defendant for one count of simple burglary, in violation of La. Rev. Stat. Ann. § 14:62, the trial court properly sentenced defendant to 10 years at hard labor where the trial court adequately considered the factors enumerated in La. Code Crim. Proc. Ann. art. 894.1 in the imposition of this sentence. State v. Bryant, 1985 La. App. LEXIS 10648 (Dec. 4, 1985).

Under La. Code Crim. Proc. Ann. art. 894.1 and La. Rev. Stat. Ann. § 14:26, a 10-year sentence for conspiracy to commit murder was not excessive where defendant was a law enforcement official who attempted to use his office to cover up an attempt to murder a newly elected sheriff. State v. Bridges, 480 So. 2d 926, 1985 La. App. LEXIS 10586 (Dec. 4, 1985), writ of certiorari denied by 486 So. 2d 732, 1986 La. LEXIS 6090 (La. 1986).

Court was not required to remand a sentence imposed for a negligent homicide conviction to cure trial judge’s error in failing to articulate La. Code Crim. Proc. Ann. art. 894.1’s aggravating and mitigating circumstances; there was enough evidence on the record concerning the circumstances of the crime for the court to conclude that five years without benefit of parole was not constitutionally excessive. State v. Barberousse, 480 So. 2d 273, 1985 La. LEXIS 10103 (Dec. 2, 1985).

Even though defendant received the maximum term of imprisonment for forgery, in light of his extensive criminal record, the trial court did not abuse its wide discretion; the trial court properly articulated the aggravating and mitigating factors. State v. Barnes, 479 So. 2d 624, 1985 La. App. LEXIS 10315 (Nov. 19, 1985).

Defendant’s 10-year sentence at hard labor upon conviction for theft of property having a value of over $500 in violation of La. Rev. Stat. Ann. § 14:67 and adjudication as a habitual offender was affirmed where the trial court adequately satisfied the statutory criteria under La. Code Crim. Proc. Ann. art. 894.1 and defendant’s sentence made a measurable contribution to acceptable goals of punishment, not shocking to one’s sense of justice. State v. Robins, 479 So. 2d 612, 1985 La. App. LEXIS 10264 (Nov. 19, 1985).

Defendant’s eight year sentence for simple burglary of a structure belonging to a meat company was not excessive, where defendant had a criminal background and had been previously afforded the benefit of probation, and defendant was arrested for another simple burglary while awaiting sentencing on the instant offense. State v. Jennings, 479 So. 2d 639, 1985 La. App. LEXIS 10320 (Nov. 19, 1985).

Defendant’s 15-year sentence for manslaughter was affirmed where the court rejected defendant’s contention that his sentence was both unreasonable and excessive based on his assertion that the trial court failed to consider mitigating circumstances; because the trial court found that there was a strong likelihood, due to defendant’s mental condition, that if defendant received either a suspended sentence or was placed on probation, he would commit another serious offense, the court adequately complied with the sentencing guidelines of La. Code Crim. Proc. Ann. art. 894.1. State v. Smart, 478 So. 2d 559, 1985 La. App. LEXIS 10077 (Oct. 30, 1985).

While a trial court must have set out specific reasons for imposing an apparently severe sentence in relation to the particular offender and the particular offense, it was not necessary for the trial court to articulate every factor presented in La. Code Crim. Proc. Ann. art. 894.1, but the record had to reflect that the trial court adequately considered the factors in particularizing the sentence to the defendant and since the trial court failed to do so, defendant’s sentence was vacated and remanded for resentencing. State v. Cottingin, 476 So. 2d 1184, 1985 La. App. LEXIS 10004 (Oct. 10, 1985).

Defendant’s 21-year sentence at hard labor upon conviction for manslaughter was affirmed where the sentence imposed, while harsh, was not unconstitutionally excessive in violation of La. Const. art. I, § 20; the record reflected that the trial court adequately considered the guidelines under La. Code Crim. Proc. Ann. art. 894.1 in particularizing the sentence to defendant. State v. Edwards, 476 So. 2d 395, 1985 La. App. LEXIS 9807 (Sept. 25, 1985).

Where a sentencing judge considered some of the factors outlined in La. Code Crim. Proc. Ann. art. 894.1 in sentencing a defendant for drug and weapon charges, the judge did not abuse his discretion and the sentence was not excessive. State v. Chance, 475 So. 2d 69, 1985 La. App. LEXIS 8700 (Aug. 21, 1985).

Where, after reviewing a pre-sentence investigation, the trial judge was of the opinion that defendant was likely to commit another crime during any probationary period, that defendant needed a correctional environment best afforded by confinement, and that any lesser sentence would deprecate the seriousness of the offense, two concurrent sentences of six years at hard labor imposed for convictions on two counts of simple burglary were consistent with La. Code Crim. Proc. Ann. art. 894.1A and were not excessive or an abuse of trial court discretion. State v. Sepulvado, 473 So. 2d 912, 1985 La. App. LEXIS 8684 (Aug. 2, 1985).

Where defendant appealed his sentence, the requirements of La. Code Crim. Proc. Ann. art. 894.1 were adequately fulfilled when the record affirmatively showed that the trial court considered the statutory guidelines; a trial court need not articulate every aggravating and mitigating factor mentioned in art. 894.1 which he considered in imposing the sentence. State v. Johnson, 474 So. 2d 36, 1985 La. App. LEXIS 9512 (Aug. 2, 1985).

Trial court adequately complied with La. Code Crim. Proc. Ann. art. 894.1 by sufficiently articulating that it considered the letters urging a probated sentence and the pre-sentence investigation report that defendant had violated previous probations and did not abuse its discretion or violate La. Const. art. I, § 20, by imposing a sentence of 17 ½ years at hard labor for distribution of a controlled dangerous substance, a violation of La. Rev. Stat. Ann. § 40:967A(1), based on defendant’s long history of criminal conduct and drug abuse and reputation as a member of the drug community, the absence of mitigating factors, and the danger posed to society by distribution of dangerous drugs. State v. Marks, 472 So. 2d 601, 1985 La. App. LEXIS 9493 (July 2, 1985).

Sentence of 25 years at hard labor, without benefit of parole, probation, or suspension, for armed robbery, a violation of La. Rev. Stat. Ann. § 14:64, was not excessive but was particularized to defendant and based on a consideration of the mitigating and aggravating factors as set forth in La. Code Crim. Proc. Ann. art. 894.1, including defendant’s age, substantial history of arrests, convictions, and behavior in the detention facility, and display of a callous disregard for human life by his unprovoked attack on the victim. State v. Autin, 481 So. 2d 1039, 1985 La. App. LEXIS 10549 (June 28, 1985).

Trial judge erred in sentencing defendant to the maximum allowable sentence, where he failed to articulate the factual basis and his reasons for imposing a sentence of 10 years of hard labor for the crime of aggravated battery. State v. Guidry, 472 So. 2d 349, 1985 La. App. LEXIS 9005 (June 26, 1985), writ of certiorari denied by 476 So. 2d 348, 1985 La. LEXIS 9632 (La. 1985).

Defendant charged with three burglaries who pled guilty to one of them, who had a juvenile history of delinquency and probation, and was arrested after the burglary for which he was sentenced, was properly sentenced to three years hard labor. State v. Tedder, 471 So. 2d 1176, 1985 La. App. LEXIS 9014 (June 26, 1985).

Defendant who had a criminal history of at least one felony conviction and several misdemeanor offenses, and a recent offense in California which involved a firearm, was properly sentenced to three years at hard labor for simple burglary. State v. Johnson, 471 So. 2d 1019, 1985 La. App. LEXIS 8753 (June 25, 1985).

Even though the trial court failed to adequately comply with the requirements of La. Code Crim. Proc. Ann. art. 894.1, the error did not require the appellate court to remand the case for resentencing because the sentence imposed was not excessive. State v. Morgan, 472 So. 2d 934, 1985 La. App. LEXIS 10165 (June 25, 1985).

Although defendant had a substantial prior record of involvement in drug-related offenses and, as a second felony offender, he had to be sentenced to serve a term of imprisonment; there were several mitigating factors present, involving defendant’s personal history and the circumstances under which the offenses were committed, that weighed against the imposition of lengthy consecutive sentences and to which the trial judge failed to accord with sufficient weight. State v. Cann, 471 So. 2d 701, 1985 La. LEXIS 8950 (June 17, 1985).

Trial judge’s comment that defendant was a second felony offender was sufficient justification for a two-year parish prison sentence, the statutorily allowed maximum sentence, for theft of merchandise valued at $114, particularly where the first conviction was for armed robbery. State v. Stewart, 468 So. 2d 32, 1985 La. App. LEXIS 9158 (Apr. 15, 1985).

In prosecution of defendant, defendant was improperly sentenced and resentencing was required under La. Code Crim. Proc. Ann. art. 894.1 where the trial court completely failed to articulate, under the guidelines of art. 894.1, any basis for the sentence of imprisonment which it imposed, and where the trial court’s sentence reflected a lack of individualization or particularization of the sentence imposed on defendant. State v. Dondis, 467 So. 2d 152, 1985 La. App. LEXIS 9244 (Apr. 10, 1985).

Trial court properly complied with La. Code Crim. Proc. Ann. art. 894.1 when it imposed defendant’s sentence where the trial judge noted the apparent scheme, the involvement of confederates, the large number of checks, and that further criminal conduct was likely; further, the trial judge considered mitigating factors. State v. Nelson, 467 So. 2d 1159, 1985 La. App. LEXIS 8553 (Apr. 3, 1985).

Defendant was not entitled to resentencing based on trial court’s failure to articulate the statutory considerations under La. Code Crim. Proc. Ann. art. 894.1 when it sentenced defendant because the sentence imposed was not severe in relation to defendant and the offense committed. State v. Mitchell, 468 So. 2d 3, 1985 La. App. LEXIS 8571 (Apr. 3, 1985), writ of certiorari denied by 469 So. 2d 987, 1985 La. LEXIS 8794 (La. 1985).

Because the trial judge did not comply with the sentencing guidelines of La. Code Crim. Proc. Ann. art. 894.1 by failing to consider defendant’s mitigating factors, defendant’s sentence had to be vacated and his case remanded for resentencing. State v. Brown, 466 So. 2d 771, 1985 La. App. LEXIS 9346 (Mar. 12, 1985).

Defendant’s sentence for his second-degree battery conviction was upheld where the sentence was particularized to defendant and was not grossly disproportionate to the severity of the crime. State v. Accardo, 466 So. 2d 549, 1985 La. App. LEXIS 8436 (Mar. 11, 1985), writ of certiorari denied by 468 So. 2d 1204, 1985 La. LEXIS 8820 (La. 1985).

Trial court complied with the sentencing guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1; the court listed several aggravating factors and those factors that it failed to consider would not have been mitigating but aggravating where each would have weighed against defendant. State v. Winzer, 465 So. 2d 817, 1985 La. App. LEXIS 8335 (Feb. 27, 1985).

Trial judge’s articulation of considerations was adequate to support the maximum sentence it imposed for defendant’s forgery conviction where it noted that defendant had a long felony record, that he was not eligible for a probated or suspended sentence, that there was no indication that he would not commit future crimes, that correctional treatment was needed, and that society had to be protected. State v. Winzer, 465 So. 2d 817, 1985 La. App. LEXIS 8335 (Feb. 27, 1985).

Defendant’s 20-year sentence for forcible rape was not constitutionally excessive under La. Const. art. I, § 20 because the district court had considered both aggravating and mitigating factors on the record under La. Code Crim. Proc. Ann. art. 894.1 and the sentence was within the statutory maximum. State v. Bowman, 464 So. 2d 1038, 1985 La. App. LEXIS 8311 (Feb. 26, 1985).

Trial court complied with La. Code Crim. Proc. Ann. art. 894.1 by considering defendant’s prior record, employment situation, marital status, and financial situation. State v. Hudson, 463 So. 2d 93, 1985 La. App. LEXIS 8106 (Jan. 30, 1985).

Trial court’s failure to indicate that it considered mitigating factors, as required by La. Code Crim. Proc. Ann. art. 894.1, did not require reversal where the record supported the imposition of the maximum sentence for aggravated battery. State v. Roberts, 463 So. 2d 1007, 1985 La. App. LEXIS 8107 (Jan. 30, 1985), writ of certiorari denied by 494 So. 2d 322, 1986 La. LEXIS 7279 (La. 1986).

Trial court complied with La. Code Crim. Proc. Ann. art. 894.1, after imposing maximum consecutive sentences, by considering defendant’s failure to make restitution, his prior record, his work history, his family, and his age. State v. Miller, 463 So. 2d 96, 1985 La. App. LEXIS 8112 (Jan. 30, 1985).

Mitigating factors in La. Code Crim. Proc. Ann. art. 894.1 did not apply to defendant’s sentence, where defendant received a mandatory life sentence as a habitual offender under La. Rev. Stat. Ann. § 15:529.1(A)(1)(b). State v. Jones, 462 So. 2d 1373, 1985 La. App. LEXIS 8114 (Jan. 30, 1985), writ of certiorari denied by 466 So. 2d 1301, 1985 La. LEXIS 8508 (La. 1985).

Sentencing court adequately complied with La. Code Crim. Proc. Ann. art. 894.1 by considering the mitigating factors, including the absence of a prior record, the letters written on defendant’s behalf, and the job offer and accommodations that were available to defendant if he were released on probation, and finding that defendant needed a custodial environment, that the hard labor sentence imposed would not have caused the family excessive hardship, and that defendant was not acting in self-defense or provoked by the victim. State v. Smith, 463 So. 2d 42, 1985 La. App. LEXIS 8166 (Jan. 14, 1985).

In defendant’s trial for purse snatching, the trial court complied with the sentencing guidelines in La. Code Crim. Proc. Ann. art. 894.1 before sentencing defendant to the maximum term of 20 years, where the trial court found that defendant grabbed his victim’s purse as the victim was exiting her car and knocked her down, that defendant had three prior felony convictions and had an extensive criminal record, that the victim did not provoke defendant, that there were no grounds for defendant’s conduct, and that a lesser sentence would deprecate the seriousness of his offense. State v. Johnson, 461 So. 2d 1273, 1984 La. App. LEXIS 10415 (Dec. 28, 1984).

Defendant’s sentence of 10 years at hard labor with two years to be served without benefit of probation, parole, or suspension of sentence for his conviction for rape was not unconstitutionally excessive, where the trial court carefully considered the factors of La. Code Crim. Proc. Ann. art. 894.1, where defendant had prior criminal convictions for sex-related offenses, and where the sentence was within the sentencing range. State v. Campbell, 461 So. 2d 644, 1984 La. App. LEXIS 10420 (Dec. 28, 1984), writ of certiorari denied by 466 So. 2d 1299, 1985 La. LEXIS 8498 (La. 1985).

Trial court complied with La. Code Crim. Proc. Ann. art. 894.1 by sentencing defendant to 25 years of hard labor upon his conviction for armed robbery, where defendant acted as a lookout while his accomplices robbed and killed their victims, where the trial court reviewed the factors of art. 891.4 and found that the mitigating factor of defendant’s youth was outweighed by the aggravating factors of his extensive juvenile record and by the seriousness of his crime. State v. Sterling, 462 So. 2d 290, 1984 La. App. LEXIS 10421 (Dec. 28, 1984), writ of certiorari denied by 466 So. 2d 466, 1985 La. LEXIS 8420 (La. 1985).

Where the sentencing judge sentenced defendant to 10 years of hard labor following his conviction for possession of a firearm by a convicted felon, he was not required to articulate every aggravating and mitigating factor set forth in La. Code Crim. Proc. Ann. art. 894.1, so long as the record reflected that he adequately considered the sentencing guidelines enumerated in the statute. State v. Collins, 461 So. 2d 384, 1984 La. App. LEXIS 10246 (Dec. 10, 1984).

A trial court complied with the requirements of La. Code Crim. Proc. Ann. art. 894.1 when it considered, but did not articulate, all of the mitigating factors that related to defendant’s case because the mitigating factors were far outweighed by the number of offenses for which defendant was convicted and the fact that defendant had been convicted on drug related charges on prior occasions. State v. Cann, 460 So. 2d 1096, 1984 La. App. LEXIS 10070 (Dec. 5, 1984).

A defendant who was convicted of cocaine distribution was improperly sentenced to serve five years at hard labor because the the trial judgment improperly made subjective conclusions and failed to impose a sentence that applied to the defendant as an individual. State v. Vampran, 459 So. 2d 1333, 1984 La. App. LEXIS 10032 (Nov. 20, 1984).

It is not improper for a trial judge to take into account public concerns in imposing a sentence as long as the sentence is particularized to the defendant. State v. Daley, 459 So. 2d 66, 1984 La. App. LEXIS 9874 (Oct. 31, 1984), writ of certiorari denied by 462 So. 2d 1264, 1985 La. LEXIS 7936 (La. 1985).

A defendant was properly sentenced to two years in prison after negligent homicide and DWI convictions because positive mitigating factors did not outweigh the need to impose a sentence that would deter other potential law breakers. State v. Williams, 458 So. 2d 191, 1984 La. App. LEXIS 9758 (Oct. 11, 1984).

Trial court properly sentenced defendant to 18 years at hard labor for each of the three counts of armed robbery to which he pled guilty, because the trial court adequately considered both the aggravating and mitigating circumstances, including defendant’s juvenile and adult criminal record, and the sentence he received was far less than the statutory maximum sentence of 99 years on each count. State v. Davis, 457 So. 2d 848, 1984 La. App. LEXIS 9576 (Oct. 9, 1984).

A trial judge presented a factual basis for the sentence he imposed upon defendant when he recited defendant’s lengthy criminal history or the risk that defendant would commit another crime, as reasons for the sentence. State v. Schuler, 457 So. 2d 1240, 1984 La. App. LEXIS 9577 (Oct. 9, 1984), writ of certiorari denied by 462 So. 2d 191, 1984 La. LEXIS 10468 (La. 1984).

Trial court complied sufficiently with La. Code Crim. Proc. Ann. art. 894.1 in pronouncing defendant’s sentence when it cited, in particular, defendant’s lengthy criminal record, his need for correctional treatment in a custodial environment, and the lack of mitigating factors. State v. Banks, 457 So. 2d 1264, 1984 La. App. LEXIS 9628 (Oct. 9, 1984).

Although the trial court merely reviewed the information relating to defendant disclosed by the pre-sentence investigation report and did not discuss any mitigating factors, the trial court adequately complied with La. Code Crim. Proc. Ann. art. 894.1 in sentencing defendant, as the trial court emphasized the seriousness of the offense, which was an appropriate consideration. State v. Browning, 454 So. 2d 1241, 1984 La. App. LEXIS 9406 (Aug. 22, 1984), writ denied in part by 463 So. 2d 597, 1985 La. LEXIS 7966 (La. 1985).

Trial judge’s compliance with La. Code Crim. Proc. Ann. art. 894.1 was inadequate because he gave no indication in his written reasons or in the sentencing hearing that he had considered any of defendant’s mitigating circumstances. State v. Griffin, 455 So. 2d 681, 1984 La. App. LEXIS 9410 (Aug. 22, 1984), writ of certiorari denied by 458 So. 2d 128, 1984 La. LEXIS 9901 (La. 1984).

Trial court fully reviewed the factors set out in La. Code Crim. Proc. Ann. art. 894.1 in sentencing a defendant for attempted second degree murder, and the maximum sentence of 50 years was not an abuse of discretion given the heinous manner in which the crime was committed. State v. Latiolais, 453 So. 2d 1266, 1984 La. App. LEXIS 9303 (July 25, 1984), writ of certiorari denied by 458 So. 2d 125, 1984 La. LEXIS 9891 (La. 1984).

Defendant’s 99-year sentence for attempted armed robbery was supported by the trial court’s assigned reasons and by the record; defendant had pleaded guilty to simple burglary only months before committing the attempted armed robbery and defendant perpetrated the crime in a particularly vicious manner. State v. Williams, 454 So. 2d 295, 1984 La. App. LEXIS 9284 (July 3, 1984).

Defendant’s sentence of five years in prison for distribution of marijuana was excessive when considered in light of his record of gainful employment, his rural background and inexperience, his lack of a prior criminal record, the amount of marijuana involved, and a comparison of sentences in other cases. State v. Martz, 454 So. 2d 278, 1984 La. App. LEXIS 9279 (July 3, 1984).

Although the trial court did not articulate the effect of the sentencing factors upon the sentence it imposed upon defendant after defendant was convicted of attempted aggravated rape, the appellate court did not need to remand the case for resentencing since it was entitled to conclude that the sentence imposed was apparently severe; even though the crime was a violent offense against the victim’s person, defendant received only a 15-year sentence rather than the 50-year maximum sentence that could have been imposed. State v. Benton, 453 So. 2d 993, 1984 La. App. LEXIS 9225 (June 26, 1984), writ of certiorari denied by 457 So. 2d 17, 1984 La. LEXIS 9807 (La. 1984).

Although the trial court did not articulate every aggravating and mitigating circumstance set forth in La. Code Crim. Proc. Ann. art. 894.1 in sentencing defendant upon his guilty plea, where the sentence imposed was not apparently severe and was in the lower range of the sentencing scale, a remand for compliance with La. Code Crim. Proc. Ann. art. 894.1 was not warranted. State v. Ealy, 451 So. 2d 1351, 1984 La. App. LEXIS 9227 (June 26, 1984).

Appeals court, in affirming manslaughter verdict, stated that the trial judge sufficiently articulated its consideration of the La. Code Crim. Proc. Ann. art. 894.1 sentencing factors to support the sentence such that the sentence was not excessive as prohibited by La. Const. art. I, § 20. State v. Jackson, 452 So. 2d 1225, 1984 La. App. LEXIS 8960 (June 6, 1984).

Although the trial court failed to comply with La. Code Crim. Proc. Ann. art. 894.1 by not providing reasons for its imposition of the maximum five-year sentence for second-degree battery, the pre-sentence investigation report admitted into the record included sufficient facts from which the appellate court could make an independent determination of whether the sentence was excessive. State v. Smith, 452 So. 2d 251, 1984 La. App. LEXIS 8932 (May 30, 1984).

The contention of a defendant convicted of four counts of armed robbery for which he received concurrent sentences of at least 75 years at hard labor on each count, that the sentencing court violated La. Code Crim. Proc. Ann. art. 894.1 by failing to individualize his sentence, was without merit; defendant was a third felony offender prior to the instant convictions, showed extreme hostility for the court, could have been sentenced to a greater level of punishment on each count than he was sentenced, had a felony charge pending, engaged in crimes that created a great risk of harm to others, and lacked any mitigating circumstances. State v. Causey, 450 So. 2d 1071, 1984 La. App. LEXIS 10352 (May 30, 1984).

In the prosecution of defendant for manslaughter, the record failed to reveal a compliance with La. Code Crim. Proc. Ann. art. 894.1 sufficient for the court to exercise its function of appellate review of the sentence for excessiveness and remand for resentencing by the trial court was required. State v. Guerra, 450 So. 2d 404, 1984 La. App. LEXIS 8752 (May 16, 1984).

Although the trial court did not comply with La. Code Crim. Proc. Ann. art. 894.1, the defendant’s two-year sentence was not excessive because the defendant was arrested several times for the same or similar offense and the defendant failed to successfully complete probation; noncompliance was not patent error and did not automatically render a sentence excessive. State v. Allen, 451 So. 2d 618, 1984 La. App. LEXIS 8820 (May 14, 1984).

In the prosecution of defendant for an aggravated crime against nature, defendant was properly sentenced under La. Rev. Stat. Ann. § 15:529.1 even though the trial court did not specifically mention the mitigating factors set forth in La. Code Crim. Proc. Ann. art. 894.1 where all relevant circumstance were adequately considered; and where the circumstances of the offense, and where defendant’s prior record, negated the influence which such factors may have had on the trial court. State v. Wheeler, 450 So. 2d 695, 1984 La. App. LEXIS 8774 (May 10, 1984).

The trial court substantially complied with La. Code Crim. Proc. Ann. art. 894.1 when it sentenced defendant to 50 years at hard labor for his attempted murder conviction because the trial judge had the benefit of the presentence investigative report and defense counsel had the opportunity to rebut any unfavorable information contained therein. State v. Pettaway, 450 So. 2d 1345, 1984 La. App. LEXIS 8675 (Apr. 30, 1984), review denied by 456 So. 2d 171, 1984 La. LEXIS 9630 (La. 1984).

Trial court did not err when it sentenced defendant to five years at hard labor following his guilty plea to the simple rape of a mental patient because it considered the sentencing guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1, it carefully explained the considerations it took into account, and it particularized the sentence to defendant and to the offense. State v. Sergon, 449 So. 2d 193, 1984 La. App. LEXIS 8476 (Apr. 11, 1984).

Defendant’s consecutive sentences of life imprisonment and 50 years at hard labor for aggravated rape and attempted second degree murder were not erroneous because the trial court made a direct and conscious effort to apply the guidelines of La. Code Crim. Proc. Ann. art. 894.1 and it found, among other things, that defendant contemplated that his conduct would cause serious harm to the victim, that it was likely that the conduct would recur if he were not imprisoned for life, and that defendant’s character and conduct did not indicate that he was unlikely to commit another crime. State v. Berthelot, 449 So. 2d 692, 1984 La. App. LEXIS 8659 (Apr. 9, 1984).

Structure of La. Code Crim. Proc. Ann. art. 894.1 required the trial court to weigh both aggravating and mitigating circumstances to determine whether or not to impose incarceration; the trial court adequately considered the mitigating factors, and in citing reasons for imprisonment, the trial court specifically mentioned the guidelines of La. Code Crim. Proc. Ann. art. 894.1, noting the extensive arrest record of defendant. State v. Collins, 448 So. 2d 260, 1984 La. App. LEXIS 8496 (Apr. 3, 1984).

Trial court adequately complied with La. Code Crim. Proc. Ann. art 894.1 in imposing defendant’s sentence because he stated for the record his reasons for the sentence. State v. Phillips, 448 So. 2d 235, 1984 La. App. LEXIS 8508 (Apr. 3, 1984).

Pursuant to La. Code Crim. Proc. Ann. art. 894.1, defendant’s conviction was excessive because the record did not support the trial court’s unexplained conclusion that a 50-year sentence for each count, to run consecutively, was appropriate; the record was devoid of any indication that the trial court considered defendant’s personal history, his mental and emotional health, or his potential for rehabilitation. State v. Davis, 449 So. 2d 452, 1984 La. LEXIS 8819 (Apr. 2, 1984).

Trial court’s imposition of sentence was affirmed because the record clearly illumined and supported the sentencing choice even though the record did not reveal whether the trial court considered any mitigating circumstances in imposing sentence. State v. Sewell, 448 So. 2d 755, 1984 La. App. LEXIS 8439 (Mar. 26, 1984).

In sentencing defendant, the trial judge complied with the La. Code Crim. Proc. Ann. art. 894.1, stating, among other things, that defendant was in need of custodial environment as it might help him. State v. Meredith, 447 So. 2d 1207, 1984 La. App. LEXIS 8380 (Mar. 13, 1984).

Where a trial judge considered in detail all of the factors under La. Code Crim. Proc. Ann. art. 894.1, and a sentence of 21 years imprisonment at hard labor for manslaughter was not so grossly disproportionate to the crime as to shock the sense of justice of a court of appeal, the sentence was not excessive. State v. Heath, 447 So. 2d 570, 1984 La. App. LEXIS 8318 (Feb. 28, 1984), writ of certiorari denied by 448 So. 2d 1302, 1984 La. LEXIS 8734 (La. 1984).

Defendants’ sentence of 90 days in jail with 80 suspended and a fine was not excessive for their convictions for taking illegal deer. State v. Davis, 448 So. 2d 645, 1984 La. LEXIS 8358 (Feb. 27, 1984).

All of the mitigating and aggravating factors mandated in La. Code Crim. Proc. Ann. art. 894.1 must be considered by the trial court in imposing a sentence. State v. Pelt, 448 So. 2d 1294, 1984 La. LEXIS 8436 (Feb. 27, 1984), writ of certiorari denied by 469 U.S. 825, 105 S. Ct. 104, 83 L. Ed. 2d 48, 1984 U.S. LEXIS 3162, 53 U.S.L.W. 3236 (1984).

Due to defendant’s repeated criminality over an extended period of time, and due to the violent nature of the crime for which he was being sentenced, the trial court did not abuse its discretion in making his 50-year sentence for attempted first-degree murder consecutive with his life sentence for aggravated rape. State v. Williams, 445 So. 2d 1171, 1984 La. LEXIS 7977 (Jan. 16, 1984).

Sentence of a father who killed his infant children to two consecutive 15-year terms of imprisonment was not excessive given the heinous nature of the offense conduct where the trial judge articulated factors for the sentence. State v. Humphrey, 445 So. 2d 1155, 1984 La. LEXIS 8065 (Jan. 16, 1984).

Prior criminal activity, regardless of whether or not it resulted in a conviction, was a valid factor under La. Code Crim. Proc. Ann. art. 894.1 for the trial judge to consider in sentencing defendant. State v. Barge, 444 So. 2d 735, 1984 La. App. LEXIS 7880 (Jan. 10, 1984), writ of certiorari denied by 446 So. 2d 1229, 1984 La. LEXIS 8582 (La. 1984).

Imposition of the maximum sentence of five years at hard labor for defendant’s conviction for second-degree battery was not excessive on the ground that the trial court complied with La. Code Crim. Proc. Ann. art. 894.1 because it considered the presentence investigative report, defendant’s three prior felony convictions, the permanent damage that he inflicted on the victim in the brutal assault, his assaults on other women, and the lack of mitigating factors. State v. Dugas, 441 So. 2d 824, 1983 La. App. LEXIS 9822 (Dec. 14, 1983).

Defendant’s sentence to 99 years at hard labor for an armed robbery was not excessive where the trial court considered, in particularizing the sentence to defendant, the seriousness of his offense, his juvenile and adult criminal records, and the undue risk that he would commit another crime if he were given a lighter sentence. State v. Roberson, 445 So. 2d 12, 1983 La. App. LEXIS 9878 (Dec. 9, 1983).

District court erred by sentencing defendant to the maximum of 99 years for armed robbery after it noted only his perjury on the stand and his apparent lack of intent to rehabilitate because there was no consideration of certain other sentencing factors as required by La. Code Crim. Proc. Ann. art. 894.1; hence, on appeal the court set aside the maximum 99-year sentence and remanded the case to be reassigned to a different district court judge for resentencing. State v. Soco, 441 So. 2d 719, 1983 La. LEXIS 12359 (Nov. 28, 1983).

In the conviction of defendant for manslaughter, the trial court complied with La. Code Crim. Proc. Ann. art. 894.1 in the imposition of the sentence upon defendant where the trial court relied on the fact that the killing was over a senseless situation which defendant had the ability to avoid, defendant’s arrest record noted arrests for crimes affecting the person, the trial court concluded that the community needed to be protected from such a person, and defendant’s potential danger to the community outweighed the mitigating factors. State v. Flowers, 441 So. 2d 1288, 1983 La. App. LEXIS 9645 (Nov. 22, 1983).

Defendant’s sentence for aggravated burglary did not comply with the law where the factors the trial court articulated for giving the sentence were either irrelevant or highly subjective with regards to the sentence imposed. State v. Wade, 442 So. 2d 681, 1983 La. App. LEXIS 9629 (Nov. 22, 1983), writ of certiorari denied by 444 So. 2d 1245, 1984 La. LEXIS 8316 (La. 1984).

Trial court’s recitation of some of the La. Code Crim. Proc. Ann. art. 894.1 factors, such as defendant’s lengthy criminal record and the risk that she might commit another crime, established a factual basis for the sentence; it was not necessary to list each factor under art. 894.1. State v. Richard, 442 So. 2d 711, 1983 La. App. LEXIS 9664 (Nov. 22, 1983).

A trial judge who imposed a 60-year sentence for a defendant convicted of armed robbery in violation of La. Rev. Stat. Ann. § 14:64 complied with La. Code Crim. Proc. Ann. art. 894.1 where he articulated factors that influenced his sentencing decision, including the fact that the defendant had an extensive criminal record. State v. Bannister, 441 So. 2d 334, 1983 La. App. LEXIS 9570 (Nov. 9, 1983).

Defendant’s sentence was vacated and remanded for resentencing because the trial judge failed to state for the record the considerations taken into account and the factual basis for imposing the sentence. State v. Slate, 440 So. 2d 191, 1983 La. App. LEXIS 9296 (Oct. 12, 1983).

Sentence of three consecutive terms of six years for three counts of forgery was not excessive where defendant had two felony convictions 20 years earlier and the character and attitude of defendant indicated a likelihood of committing other crimes. State v. Stoner, 438 So. 2d 1275, 1983 La. App. LEXIS 9307 (Oct. 12, 1983), writ of certiorari denied by 444 So. 2d 118, 1984 La. LEXIS 8025 (La. 1984).

Defendant convicted of theft was properly sentenced to the maximum of two years at hard labor where he had a poor employment history and was arrested on a charge of simple burglary while the pre-sentence investigation was being conducted. State v. Maxie, 438 So. 2d 1199, 1983 La. App. LEXIS 9314 (Oct. 12, 1983), writ of certiorari denied by 443 So. 2d 1118, 1984 La. LEXIS 7937 (La. 1984).

Nothing in the sentencing guidelines precluded the trial court from taking cognizance of a plea bargain that reduced a charge of aggravated rape two offense levels to sexual battery, and sentencing defendant to the maximum term for the offense. State v. Rainey, 438 So. 2d 1328, 1983 La. App. LEXIS 9344 (Oct. 12, 1983).

Even though the trial court imposed sentence without assigning any reasons, reversal was not required where there were adequate facts in the record to justify the imposition of defendants’ sentences; there was no relevant fact that could have been brought out that was not made available to the trial court or that would have indicated that a lesser sentence should have been imposed. State v. McElveen, 439 So. 2d 601, 1983 La. App. LEXIS 9411 (Oct. 11, 1983).

Defendant’s position as a law enforcement officer was a relevant factor to be considered by the trial court in choosing to sentence him to prison, as opposed to probation, for the crimes of possession of marijuana and theft of property. State v. Spurgeon, 437 So. 2d 981, 1983 La. App. LEXIS 9155 (Sept. 19, 1983).

Defendant’s sentence to 21 years at hard labor upon conviction for manslaughter was affirmed where the court rejected defendant’s contention that the trial court erred in failing to comply with the sentencing guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 and in imposing an excessive sentence; the court found that while the trial court did not completely comply with article 894.1, the record fully supported the sentence imposed and, hence, a remand was unnecessary. State v. Smith, 437 So. 2d 252, 1983 La. LEXIS 11365 (Sept. 2, 1983).

Defendant’s conviction for possession of a Schedule II controlled dangerous substance and sentence to life imprisonment as a fourth felony offender under the habitual offender statute, La. Rev. Stat. Ann. § 15:529.1, was affirmed where the court rejected defendant’s contention that his sentence was excessive; the court found that the trial court extensively stated its conclusions for imposing sentence as required by La. Code Crim. Proc. Ann. art. 894.1. State v. Green, 437 So. 2d 302, 1983 La. App. LEXIS 9091 (Aug. 15, 1983).

Sentences of three six -year concurrent terms, fines, and court costs upon defendant’s conviction for two counts of distribution and one count of possession of a controlled substance were not excessive where the sentences were within the statutory limits, the trial court could have imposed consecutive sentences, and the trial court properly considered the facts that defendant was likely to return to the use of illegal drugs and that a term of imprisonment would help her to break her associations with her drug background. State v. Lewis, 436 So. 2d 634, 1983 La. App. LEXIS 8777 (June 29, 1983).

Noncompliance with La. Code Crim. Proc. Ann. art. 894.1 did not necessarily require that the sentence be set aside when the record clearly justified the sentence imposed. State v. Carter, 436 So. 2d 652, 1983 La. App. LEXIS 8958 (June 29, 1983), writ of certiorari denied by 440 So. 2d 736, 1983 La. LEXIS 11836 (La. 1983).

Defendant’s sentence upon his conviction for negligent injuring had to be vacated and the case had to be remanded for resentencing, where the trial court imposed the maximum sentence on defendant but did not list a single factor in La. Code Crim. Proc. Ann. art. 894.1 as a reason for the sentence, and where no factual considerations were mentioned for the sentence. State v. Reynolds, 436 So. 2d 1275, 1983 La. App. LEXIS 8809 (June 28, 1983).

Where defendant was convicted of four counts of attempted simple burglary and was sentenced to four consecutive terms of 12 years at hard labor, the sentence was not excessive on the grounds that his sentence was enhanced because he was a second felony offender and that the trial judge properly considered the sentencing factors. State v. Brooks, 434 So. 2d 1171, 1983 La. App. LEXIS 9022 (June 28, 1983), writ of certiorari denied by 440 So. 2d 727, 1983 La. LEXIS 11778 (La. 1983).

Record did reflect that the trial judge adequately considered La. Code Crim. Proc. Ann. art. 894.1 guidelines in particularizing the sentence to the defendant. State v. Triplett, 434 So. 2d 1270, 1983 La. App. LEXIS 9026 (June 28, 1983).

While the trial judge is not required to articulate every aggravating and mitigating circumstance of La. Code Crim. Proc. Ann. art. 894.1, the record must reflect that those guidelines were adequately considered in particularizing the sentence to the defendant. State v. Boyette, 434 So. 2d 456, 1983 La. App. LEXIS 8908 (June 6, 1983).

Even if compliance with La. Code Crim. Proc. Ann. art. 894.1 is inadequate, if the record provides an adequate basis for the sentence imposed, remand is not necessary. State v. Boyette, 434 So. 2d 456, 1983 La. App. LEXIS 8908 (June 6, 1983).

Sentencing judge fulfilled the requirements of La. Code Crim. Proc. Ann. art. 894.1 by adequately considering the guidelines in particularizing the sentence to defendants and taking into account the factual bases supporting the sentences. State v. Thomas, 434 So. 2d 530, 1983 La. App. LEXIS 8929 (June 6, 1983).

Trial court failed to comply with La. Code Crim. Proc. Ann. art. 894.1C because it did not state the sentencing considerations for the record in the presence of defendant and his counsel before the pronouncement; state a basis for imposing the maximum sentence, which was ordinarily reserved only for the worse kind of offense and offender; or indicate that it considered mitigating circumstances, including the fact that defendant had been drinking at the time of the offense and was the sole support for his mother’s six children. State v. Everett, 432 So. 2d 250, 1983 La. LEXIS 10713 (May 23, 1983).

Concurrent sentences of twelve years each for two counts of burglary, two years for receiving stolen goods, and five years for felony theft, were not excessive where defendant had a juvenile and adult arrest record and was ineligible for probation. State v. Jackson, 432 So. 2d 360, 1983 La. App. LEXIS 8477 (May 17, 1983).

Trial court, in imposing a sentence of four years’ imprisonment for simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, took into consideration the guidelines and mitigating circumstances set forth in La. Code Crim. Proc. Ann. art. 894.1 and individualized the sentence to defendant for the particular crime involved, considering that defendant associated with persons convicted of crimes, that defendant and the child she was carrying would get good pre- and post-natal care in prison, that defendant always went back to her old habits at the end of probation, and that defendant needed confinement for the crime even though it worked a hardship on her family to care for her three other children. State v. Benton, 432 So. 2d 334, 1983 La. App. LEXIS 8562 (May 17, 1983).

Defendant was not entitled to relief from his sentences of five years on a charge of simple burglary and two years on a charge of theft of an amount more than $500; although the trial court did not consider the statutory sentencing guidelines pursuant to La. Code Crim. Proc. Ann. art. 894.1, there was no substantial possibility that defendant’s sentences were excessive where they were entered pursuant to a plea bargain, were well within the statutory limits, and were to run concurrently. State v. Vallare, 430 So. 2d 1336, 1983 La. App. LEXIS 8373 (Apr. 13, 1983).

A defendant who was convicted of armed robbery was properly sentenced to 30-years imprisonment because a sentence would not be overturned based on an incomplete record, if enough information was present in the record to demonstrate the trial judge considered La. Code Crim. Proc. Ann. art. 894.1 factors, was not arbitrary in imposing the sentence, and considered the nature of the offense, the character of the offender, and the need for protection of the public interest. State v. Dirden, 430 So. 2d 798, 1983 La. App. LEXIS 8238 (Apr. 11, 1983).

The sentencing judge is not required to determine sentences in a vacuum; though it would be error for a sentencing judge to consider only his past experience or to give his past experience controlling weight over other factors, past experience is an appropriate factor for the sentencing judge to consider along with the facts of the particular case before him. State v. Tully, 430 So. 2d 124, 1983 La. App. LEXIS 8131 (Mar. 28, 1983), writ of certiorari denied by 435 So. 2d 438, 1983 La. LEXIS 11037 (La. 1983).

Judge, in sentencing defendants for attempted possession of a controlled dangerous substance (methaqualone), did not violate sentencing guidelines by considering the other drugs found in defendants’ home, by failing to individually list and negate all factors enumerated in La. Code Crim. Proc. Ann. art. 894.1(B), and by considering his past experience. State v. Tully, 430 So. 2d 124, 1983 La. App. LEXIS 8131 (Mar. 28, 1983), writ of certiorari denied by 435 So. 2d 438, 1983 La. LEXIS 11037 (La. 1983).

Court’s failure to clearly articulate its reasons for sentencing defendant to a combined 100-year sentence for two armed robberies and one forcible rape conviction did not warrant a remand because the two crimes were not part of the same plan or transaction and the circumstances of each crime supported the sentences. State v. Taylor, 430 So. 2d 686, 1983 La. App. LEXIS 8137 (Mar. 28, 1983), writ of certiorari denied by 438 So. 2d 575, 1983 La. LEXIS 11583 (La. 1983).

Where defendant was sentenced to the maximum penalty allowed for attempted manslaughter, the trial court properly delineated its reasons for imposing the sentence by stating that there were no mitigating circumstances, that a lesser sentence would deprecate the seriousness of the offense, and that defendant’s felony record showed that defendant had a propensity for violence. State v. Guidry, 428 So. 2d 1292, 1983 La. App. LEXIS 7998 (Mar. 9, 1983).

Trial judge’s failure to comply with La. Code Crim. Proc. Ann. art. 894.1(C) in failing to state for the record the factors he took into account and the factual bases therefore in imposing sentence on a defendant did not warrant reversal because the record clearly supported the trial judge’s sentencing choice. State v. Smith, 430 So. 2d 31, 1983 La. LEXIS 12555 (Feb. 23, 1983).

Articulation reasons for the sentence as mandated in La. Code Crim. Proc. Ann. art. 894.1 is not necessary when the defendant has entered into a plea bargain agreement. State v. Buckenburger, 428 So. 2d 966, 1983 La. App. LEXIS 7842 (Feb. 22, 1983).

Sentencing criteria in La. Code Crim. Proc. Ann. art. 894.1 provided the appropriate criteria by which to measure whether a sentence within statutory limits was nevertheless excessive, either by reason of its length or because it specified confinement rather than less onerous sentencing alternatives; the imposition of a sentence to serve 21 years at hard labor, the maximum penalty, following a conviction of manslaughter was upheld where conditions justifying the maximum sentence were met. State v. Mathews, 428 So. 2d 988, 1983 La. App. LEXIS 7834 (Feb. 22, 1983).

Evidence that 27-year-old defendant previously engaged in other sex crimes, had a juvenile record, committed his crime upon a 12-year-old boy, and had already been afforded leniency when he was allowed to plead guilty to violating La. Rev. Stat. Ann. § 14:89 after he was charged with an aggravated crime against nature, in violation of La. Rev. Stat. Ann. § 14:89.1, was sufficient to sustain the trial court’s judgment sentencing defendant to five years’ imprisonment, the maximum period of imprisonment allowed by law. State v. Goodman, 427 So. 2d 529, 1983 La. App. LEXIS 7704 (Feb. 3, 1983).

Although the trial court noted defendant’s extensive criminal record, defendant’s apparent lack of remorse, and the fact that defendant’s theft offenses were an affront to those persons truly in need and to the taxpayers who funded the welfare and food stamp programs which defendant had defrauded, the trial court’s recitation of such findings did not satisfy the requirements of La. Code Crim. Proc. Ann. art. 894.1, and resentencing was ordered since the trial court failed to specify the aggravating factors on which it relied and since the record failed to reflect that any mitigating factors were considered in sentencing defendant. State v. Smith, 426 So. 2d 738, 1983 La. App. LEXIS 7724 (Feb. 3, 1983).

Where the trial judge failed to note any mitigating circumstances in the record, other than merely mentioning defendant’s first offender status and age of 31 years, the three year sentence for defendant’s simple burglary was excessive. State v. Pike, 426 So. 2d 1329, 1983 La. LEXIS 9581 (Jan. 21, 1983).

Mid-range sentence was appropriate for a forcible rape defendant who used the threat of force but used no weapons in the offense conduct and where the victim suffered scars and scrapes and seemed to suffer no lasting emotional damage; the court reduced a 40-year maximum sentence to a 25-year sentence that was the mid-point of the sentencing range given the trial judge had imposed a constitutionally excessive maximum sentence without articulation of adequate factors for sentencing. State v. Telsee, 425 So. 2d 1251, 1983 La. LEXIS 9549 (Jan. 10, 1983).

Where a trial judge specifically referred to each of the factors from La. Code Crim. Proc. Ann. art. 894.1, he complied with law in sentencing defendant, who was convicted of aggravated battery, to three years at hard labor. State v. McClain, 426 So. 2d 338, 1983 La. App. LEXIS 7653 (Jan. 7, 1983).

Trial judge’s statement that he had considered La. Code Crim. Proc. Ann. art. 894.1 factors in arriving at the maximum sentence of 10 years for a forgery defendant was inadequate to convey to the reviewing court that the trial judge had fully considered art. 894.1 factors. State v. Ray, 423 So. 2d 1116, 1982 La. LEXIS 12737 (Nov. 29, 1982).

Defendant’s three-year sentence for burglary was vacated because the trial court failed to take into account mitigating circumstances, as required under La. Code Crim. Proc. Ann. art. 894.1, including that defendant was a first offender, he had an excellent work record, and his participation was minimal. State v. Keeney, 422 So. 2d 1144, 1982 La. LEXIS 12726 (Nov. 29, 1982).

Where a district court failed to state on the record its reasons for imposing the maximum sentences for armed robbery, 99 years for one defendant and 198 years for the multiple offender defendant, both without benefit of probation, parole, or suspension of sentence were excessive, and the district court also failed to note its consideration of all relevant factors for sentencing as required by La. Code Crim. Proc. Ann. art. 894.1, defendants sentences were reversed and the case was remanded for resentencing in full, recorded compliance with La. Code Crim. Proc. Ann. art. 894.1. State v. Oubichon, 422 So. 2d 1140, 1982 La. LEXIS 12731 (Nov. 29, 1982).

A defendant’s sentence of 12 years at hard labor for a conviction of simple burglary was improper where the judge did not sufficiently articulate the reasons for and against imposition of the maximum sentence as directed by La. Code Crim. Proc. Ann. art. 894.1. State v. Quebedeaux, 424 So. 2d 1009, 1982 La. LEXIS 12733 (Nov. 29, 1982).

A sentence imposed against an individual convicted of possession of marijuana with intent to distribute was vacated and remanded for resentencing because the trial court failed to mention any mitigating factors as required by La. Code Crim. Proc. Ann. art. 894.1. State v. Duncan, 420 So. 2d 1105, 1982 La. LEXIS 12242 (Oct. 18, 1982).

Although brief, the trial court’s reasons for imposing a 12-year sentence for armed robbery, where defendant threatened the victim with a gun, complied with La. Code Crim. Proc. Ann. art. 894.1. State v. Williams, 420 So. 2d 1116, 1982 La. LEXIS 12243 (Oct. 18, 1982).

Trial court did not adequately comply with the provisions of La. Code Crim. Proc. Ann. art. 894.1 where at sentencing, no consideration was given, on the record, to mitigating circumstances as well as those that weighed in favor of incarceration. State v. Lewis, 416 So. 2d 921, 1982 La. LEXIS 11453 (July 2, 1982).

Even without formal objection at the time, where the trial judge imposes a sentence without adequate compliance with the mandatory requirements of La. Code Crim. Proc. Ann. art. 894.1, that he state the considerations and the factual basis for the sentence, the court may vacate and remand for re-sentencing when the reasons for a sentence that is apparently severe or arbitrary in relation to the particular offender and the actual offense committed do not appear on the record. State v. Lewis, 416 So. 2d 921, 1982 La. LEXIS 11453 (July 2, 1982).

Pursuant to La. Code Crim. Proc. Ann. art. 894.1, defendant’s sentence was not excessive because the trial judge gave an extensive factual basis for the imposition of consecutive sentences, enumerating defendant’s lack of a serious criminal history, his alcohol and drug abuse problem, and his mental problems, as well as the circumstances of the offense, the likelihood that defendant will commit another crime, and his potential for rehabilitation. State v. Murdock, 416 So. 2d 103, 1982 La. LEXIS 11362 (June 21, 1982).

Trial judge was not required to articulate every aggravating and mitigating factor for sentencing under La. Code Crim. Proc. Ann. art. 894.1. State v. Ratcliff, 416 So. 2d 528, 1982 La. LEXIS 11377 (June 21, 1982).

Requirements of La. Code Crim. Proc. Ann. art. 894.1 were met where, on a printed form, the trial court set forth for each defendant the lack of all mitigating factors, and as to at least some of those factors, articulated its reasons. State v. Fergus, 418 So. 2d 594, 1982 La. LEXIS 11397 (June 21, 1982), writ of certiorari denied by 459 U.S. 1106, 103 S. Ct. 730, 74 L. Ed. 2d 954, 1983 U.S. LEXIS 2883, 51 U.S.L.W. 3508 (1983).

Four year sentence with the possibility of parole pursuant to La. Rev. Stat. § 14:65 was a relatively lenient sentence for armed robbery, considering the danger created by defendant to the three people in the store he robbed while using a sawed-off shotgun. State v. Day, 414 So. 2d 349, 1982 La. LEXIS 10979 (May 17, 1982).

Sentence was remanded pursuant to La. Code Crim. Proc. Ann. art. 894.1 because the trial court based its sentence on an erroneous factual conclusion and an erroneous view of its sentencing alternative. State v. Schaeffer, 414 So. 2d 730, 1982 La. LEXIS 11010 (May 17, 1982).

Defendant’s 40-year prison sentence without benefit of probation, parole, or suspension of sentence for armed robbery, after an original similar 70-year sentence was remanded, was not excessive and was supported by evidence that he was a member of a hostile criminal group, would commit other crimes if released, and was not under the influence of his militant father when committing his crimes. State v. Williams, 414 So. 2d 371, 1982 La. LEXIS 10975 (May 17, 1982).

Trial judge took into consideration defendant’s prior criminal record and the fact that he was on probation for a prior theft conviction at the time of the instant offense for theft when imposing a sentence of six years at hard labor and a fine of $1,000; therefore the trial judge adequately complied with La. Code Crim. Proc. Ann. art. 894.1. State v. Washington, 414 So. 2d 313, 1982 La. LEXIS 10990 (May 17, 1982).

Sentencing judge’s noncompliance with La. Code Crim. Proc. Ann. art. 894.1’s requirements did not entitle defendant to a reduction of his sentence for his conviction for attempted simple burglary because the 18 month prison term that was imposed was not apparently severe. State v. Phillips, 412 So. 2d 1036, 1982 La. LEXIS 10668 (Apr. 5, 1982).

Trial judge’s remarks in pronouncing a sentence of 10 years after defendant pleaded guilty to attempted aggravated rape represented a studied and conscientious compliance with La. Code Crim. Proc. Ann. art. 894.1; the statement of his reasons reflected close familiarity with defendant’s history and the circumstances of the crime, and specified aggravating factors, including the fact that the victim was a nine-year old girl, and the evidence indicated that a complete act of aggravated rape had taken place. State v. Bell, 412 So. 2d 1335, 1982 La. LEXIS 10764 (Apr. 5, 1982), not followed by State v. Benton, 432 So. 2d 334, 1983 La. App. LEXIS 8562 (La.App. 1 Cir. 1983).

Pursuant to La. Code Crim. Proc. Ann. art. 894.1, the sentence imposed upon defendant was justified, especially in view of the gravity of the two felonies involving violence to person and property. State v. Sims, 410 So. 2d 1082, 1982 La. LEXIS 10266 (Mar. 1, 1982).

Trial judge’s sentencing one defendant to one year in the parish jail and to pay a fine and the other defendant to nine months in the parish jail and to pay a fine for second degree battery was proper under La. Code Crim. Proc. Ann. art. 894.1; neither sentence approached the statute’s maximum and the trial judge articulate specific reasons and individualized each sentence; it was not necessary for the trial judge to enumerate each factor under art. 894.1. State v. Mott, 409 So. 2d 263, 1982 La. LEXIS 9894 (Jan. 25, 1982).

Trial judge adequately complied with La. Code Crim. Proc. Ann. art. 894.1 because he stated the factual basis and provided individual considerations which led to his determination that defendant’s sentences should be consecutive rather than concurrent. State v. Messer, 408 So. 2d 1354, 1982 La. LEXIS 9978 (Jan. 25, 1982).

Defendant’s sentence was reversed because the record showed that the trial court failed to consider the mitigating factors weighing in defendant’s favor including his background and character as required by La. Code Crim. Proc. Ann. art. 894.1. State v. Ezernack, 408 So. 2d 907, 1981 La. LEXIS 10966 (Nov. 25, 1981).

Pursuant to La. Code Crim. Proc. Ann. art. 894.1, sentences imposed against defendant were not excessive because the trial judge adequately complied with the statutory requirements. State v. Bostick, 406 So. 2d 150, 1981 La. LEXIS 10902 (Nov. 16, 1981).

Trial court complied with the sentencing guidelines of La. Code Crim. Proc. Ann. art. 894.1 and the maximum sentence of five years for negligent homicide was not excessive in consideration of defendant’s prior convictions involving drug use and his actions that resulted in the victim’s death. State v. Kersey, 406 So. 2d 555, 1981 La. LEXIS 10916 (Nov. 16, 1981).

Trial court substantially followed the La. Code Crim. Proc. Ann. art. 894.1 guidelines in sentencing two defendants for Medicaid fraud in connection with a scheme of supplying generic drugs while billing the medicaid program for the higher priced brand name drugs; among other factors, the trial court noted that defendants made no effort to make restitution and were in need of correctional treatment. State v. McDermitt, 406 So. 2d 195, 1981 La. LEXIS 10917 (Nov. 16, 1981).

Resentencing was required when the trial court imposed sentence upon defendant with respect to his forcible rape conviction where the trial court failed to articulate reasons for imposing the sentence and failed to account for mitigating factors as required under La. Code Crim. Proc. Ann. art. 894.1. State v. Telsee, 404 So. 2d 921, 1981 La. LEXIS 10424 (Sept. 28, 1981).

Court vacated defendant’s sentence for contributing to the delinquency of a minor; the court stated that as a matter of fairness the trial court should have given greater weight to a legislative reduction of penalties that pre-dated the offense. State v. Bosworth, 415 So. 2d 912, 1981 La. LEXIS 10316 (Sept. 28, 1981).

Manslaughter conviction, pursuant to La. Rev. Stat. Ann. § 14:31, and sentence of 20 years was affirmed when the sentence imposed was both reasonable and just; the sentence was imposed after a lengthy sentencing hearing during which several character witnesses and defendant testified, and the trial court exercised all due diligence in specifically delineating its reasons for imposing the sentence. State v. Campbell, 404 So. 2d 1205, 1981 La. LEXIS 10438 (Sept. 28, 1981).

Supreme court, in affirming defendant’s seven and one-half year sentence for armed robbery, held that although a trial court did not vocalize its consideration of the factors listed in La. Code Crim. Proc. Ann. art. 894.1, this did not necessitate reversal; the supreme court could vacate a sentence and remand for resentencing, when the reason for an apparently severe sentence in relation to the particular offender and the actual offense committed did not appear in the record. State v. Hogan, 403 So. 2d 1210, 1981 La. LEXIS 10011 (Sept. 8, 1981).

A sentence imposed by a trial judge against a defendant convicted of two counts of manslaughter was vacated and remanded to allow the trial judge to recite the factual basis for the sentence as required under La. Code Crim. Proc. Ann. art. 894.1. State v. Humphrey, 412 So. 2d 507, 1981 La. LEXIS 10281 (July 2, 1981).

La. Code Crim. Proc. Ann. art. 894.1 sets forth three factors, which justify a sentence of incarceration and eleven factors which, although not excusing defendant’s conduct, tend to lessen his culpability. State v. Meredith, 400 So. 2d 580, 1981 La. LEXIS 8390 (June 22, 1981).

Although the trial court failed to enumerate its reasons for sentencing defendant for possession of marijuana, the failure to comply with the La. Code Crim. Proc. Ann. art. 894.1 did not require a new trial. State v. Curry, 400 So. 2d 614, 1981 La. LEXIS 8415 (June 22, 1981), not followed by State v. Benton, 432 So. 2d 334, 1983 La. App. LEXIS 8562 (La.App. 1 Cir. 1983).

Supreme court remanded two concurrent heroin distribution life sentences for resentencing—the trial court was to give, under La. Code Crim. Proc. Ann. art. 894.1 guidelines, fuller explanation of sentences imposed to determine propriety of concurrent or consecutive sentences under La. Code Crim. Proc. Ann. art. 883, and probation eligibility. State v. Gage, 399 So. 2d 1174, 1981 La. LEXIS 8201 (June 5, 1981).

Defendant’s 20-year sentence for purse snatching in violation of La. Rev. Stat. Ann. § 14:65.1 was not excessive considering his extensive criminal activity as a juvenile, the facts surrounding the crime, and the fact that defendant was unmarried and unemployed; the trial court properly applied La. Code Crim. Proc. Ann. art. 894.1 by weighing both the aggravating and mitigating factors. State v. Reed, 396 So. 2d 1316, 1981 La. LEXIS 7629 (Apr. 6, 1981).

Where a trial court failed to comply with the mandates of La. Code Crim. Proc. Ann. art. 894.1, and where the reasons for such a severe sentence in relation to defendant and the crime were not apparent on the record, resentencing was necessary. State v. Veals, 392 So. 2d 646, 1981 La. LEXIS 6906 (Feb. 4, 1981).

Where the trial court failed to particularize defendant’s sentence as required by La. Code Crim. Proc. Ann. art. 894.1, resentencing was necessary, as the trial court appeared to disregard defendant’s character, attitude, and the fact that defendant had no prior criminal record. State v. Molinet, 393 So. 2d 721, 1981 La. LEXIS 6873 (Jan. 26, 1981).

Trial court failed to comply with La. Code Crim. Proc. Ann. art. 894.1 when it merely checked off factors from a standardized form in order to derive defendant’s sentence, because it never individualized the sentencing by explaining why there was an undue risk that defendant would commit future crimes if placed on probation or given a suspended sentence, or why the court thought that defendant was in need of correctional treatment. State v. Fields, 394 So. 2d 597, 1981 La. LEXIS 6915 (Jan. 26, 1981).

A sentence of 30 months at hard labor imposed on defendant for his first offense of theft of livestock was excessive in light of the guidelines of La. Code Crim. Proc. Ann. art. 894.1 as well as mitigating factors in defendant’s favor. State v. Clark, 391 So. 2d 1174, 1980 La. LEXIS 9523 (Dec. 15, 1980).

Trial judge’s statement during sentencing of defendant on a charge of perjury that the judge hoped the sentence would teach the community to speak the truth in court was an insufficient basis for imposing the relatively harsh sentence on the defendant and did not comply with the statutory requirements for the imposition of sentence. State v. La Fleur, 391 So. 2d 445, 1980 La. LEXIS 9229 (Nov. 21, 1980).

On remand for resentencing after defendant’s conviction upon his pleas of guilty to attempted aggravated rape and armed robbery, the trial court properly set forth its reasons for the sentences and properly found no grounds under La. Code Crim. Proc. Ann. art. 894.1(B) for suspending sentence or placing defendant on probation. State v. Franks, 391 So. 2d 1133, 1980 La. LEXIS 9064 (Nov. 10, 1980), writ of certiorari denied by 450 U.S. 983, 101 S. Ct. 1520, 67 L. Ed. 2d 818, 1981 U.S. LEXIS 1235, 49 U.S.L.W. 3663 (1981).

Although the trial court followed the sentencing guidelines pursuant to La. Code Crim. Proc. Ann. art. 894.1, defendant’s sentence was well below the maximum that could have been imposed, and the trial court erred when it failed to articulate its reasons for the sentence it imposed. State v. Ramos, 390 So. 2d 1262, 1980 La. LEXIS 9385 (Oct. 6, 1980), overruled by State v. Tolbert, La. 2003-0330, 849 So. 2d 32, 2003 La. LEXIS 1944 (La. June 27, 2003).

Trial judge did not sufficiently comply with sentencing guidelines where he stated only that he took into consideration defendant’s record; the fact that if he gave a lesser sentence, it might not send the right message to others; and defendant’s age and background. State v. Daranda, 388 So. 2d 759, 1980 La. LEXIS 8468 (Sept. 3, 1980).

Trial court erred in sentencing defendant to the maximum term of five years for attempted distribution of marijuana where he failed to provide any factual reasons for his conclusion that there was an undue risk that defendant would offend again if he was granted probation. State v. Jones, 386 So. 2d 85, 1980 La. LEXIS 8036 (July 7, 1980).

Court set aside defendant’s sentence for theft of livestock because the trial judge failed to comply with La. Code Crim. Proc. Ann. art. 894.1 in that defendant’s sentence was not individualized, as the trial judge considered only one factor in imposing defendant’s — his disbelief in defendant’s explanation for his involvement in the crime — as that factor should not have been considered in imposing the sentence. State v. Wright, 384 So. 2d 399, 1980 La. LEXIS 7533 (May 19, 1980).

Trial court erred in failing to state for the record the considerations he took into account and the factual basis for the sentence he imposed upon defendant, pursuant to La. Code Crim. Proc. Ann. art. 894.1(C). State v. Dye, 384 So. 2d 420, 1980 La. LEXIS 7538 (May 19, 1980).

In defendant’s trial for armed robbery, the trial court did not comply with La. Code Crim. Proc. Ann. art. 894.1, where the trial court’s comments traced La. Code Crim. Proc. Ann. arts. 894.1(A)(2) and 894.1(A)(3) almost verbatim, but there was no statement of the factual basis for imposing the maximum sentence. State v. Kenner, 384 So. 2d 413, 1980 La. LEXIS 7536 (May 19, 1980).

In defendant’s trial on drug charges, the trial court complied with La. Code Crim. Proc. Ann. art. 894.1 before sentencing defendant to the maximum term of 10 years at hard labor plus a fine of $1,000 for each of his two convictions for marijuana distribution and to 6 months in jail plus a $500 fine for his conviction for possession of marijuana, and ordering that the possession sentence was to be consecutive to the concurrent distribution sentences, where the trial court stated for the record the considerations taken into account and the factual basis for imposing the sentences. State v. Jacobs, 383 So. 2d 342, 1980 La. LEXIS 7499 (Apr. 7, 1980).

Defendant’s sentence was set aside for failure to comply with the requirements of La. Code Crim. Proc. Ann. art. 894.1 where the district court re-imposed on remand, without explanation, the same severe sentence that it had imposed when defendant was adjudged a second offender before the State abandoned the multiple offender bill. State v. Martin, 372 So. 2d 563, 1979 La. LEXIS 5885 (July 5, 1979).

Trial court failed to properly state for the record the reasons for defendant’s sentences and their consecutive nature where it noted that defendant was in need of correctional treatment and a custodial environment and that a lesser sentence would deprecate the seriousness of the crimes committed because such broad language did not satisfy the requirements of La. Code Crim. Proc. Ann. art. 894.1, particularly where consecutive sentences were imposed for crimes that arose from a single course of conduct. State v. Franks, 373 So. 2d 1307, 1979 La. LEXIS 5888 (July 5, 1979).

A defendant’s sentence was vacated and remanded where the trial court failed to comply with La. Code Crim. Proc. Ann. art. 894.1, regarding making a record of the factors that were considered in imposing sentence, and defendant had alleged that the sentence was excessive. State v. Bonanno, 373 So. 2d 1284, 1979 La. LEXIS 6663 (June 25, 1979).

Aggravating factor that a contrary disposition would unduly depreciate the seriousness of the offense, set forth in La. Code Crim. Proc. Ann. art. 894.1(A)(3), is similar to the idea of general deterrence, and yet more limited in effect. State v. Sepulvado, 367 So. 2d 762, 1979 La. LEXIS 7285 (Jan. 29, 1979).

Consecutive sentences of four, six, and 10 years that were imposed on defendant for distribution of marijuana were not excessive because the trial court outlined its consideration of the sentencing guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 and the sentences, which were within the statutory range, did not reflect an abuse of the trial court’s large discretion. State v. Underwood, 365 So. 2d 1339, 1978 La. LEXIS 6929 (Dec. 15, 1978).

Given the seriousness of defendant’s crime of manslaughter, his five-year sentence was not excessive, cruel or unusual punishment under La. Const. art. I, § 20, and the trial court adequately set forth its considerations in imposing the sentence as per La. Code Crim. Proc. Ann. art. 894.1. State v. Gomez, 365 So. 2d 1313, 1978 La. LEXIS 5676 (Dec. 15, 1978).

••• Pronouncement. — In a manslaughter case, the trial judge complied with the sentencing guidelines of La. Code Crim. Proc. Ann. art. 894.1 by stating the aggravating and mitigating factors considered. State v. Favorite, 862 So. 2d 208, 2003 La. App. LEXIS 3295 (Nov. 25, 2003), writ denied by La. 2003-3529, 870 So. 2d 298, 2004 La. LEXIS 1399 (La. Apr. 23, 2004).

Even though a trial record must generally reflect that the court adequately considered the factors set forth in La. Code Crim. Proc. Ann. art. 894.1 in sentencing, the failure to articulate such factors when imposing a mandatory life sentence is not an error because articulating such factors would be an exercise in futility when the court has no discretion; therefore, it was not error for a court, in sentencing defendant to life imprisonment at hard labor, as mandated by La. Rev. Stat. Ann. § 14:30.1(B) for second-degree murder, to simply state that defendant had been found guilty of second-degree murder, that the mandatory sentence was life imprisonment at hard labor without benefit of parole, probation, or suspension of sentence, and that it had no discretion to sentence defendant otherwise. State v. Felder, 809 So. 2d 360, 2001 La. App. LEXIS 2080 (Sept. 28, 2001), writ denied by La. 2001-3027, 827 So. 2d 1173, 2002 La. LEXIS 3081 (La. Oct. 25, 2002).

Under La. Code Crim. Proc. Ann. art. 894.1, the trial court did not abuse its discretion in its imposition of defendant’s sentence by refusing to order a presentence investigation report, pursuant to art. 875, as the trial court sufficiently enumerated the factors it considered when it imposed sentence, and the sentence was not excessive, as prohibited by art. 881.4(D). State v. Walker, 789 So. 2d 632, 2001 La. App. LEXIS 1586 (May 16, 2001), writ denied by La. 2001-1785, 815 So. 2d 96, 2002 La. LEXIS 1457 (La. May 3, 2002).

Under La. Const. art. I, § 20 and La. Code Crim. Proc. Ann. art. 894.1, the life sentence imposed on defendant for his involvement in the second degree murder of the victim was not excessive as the trial court did not err in failing to give reasons for the sentence imposed because the imposition of the life sentence was mandatory and the trial court had no discretion therein, and was, therefore, not required to set forth factors considered. State v. Lovick, 788 So. 2d 565, 2001 La. App. LEXIS 1142 (May 16, 2001), writ denied by La. 2001-1836, 815 So. 2d 833, 2002 La. LEXIS 1560 (La. May 10, 2002).

Defendant was improperly sentenced, pursuant to a plea agreement, to two and one-half years at hard labor and a fine for the unauthorized use of a movable that was valued in excess of $1,000.00 because the trial court did not supply any reasons for the sentence, as was required by La. Code Crim. Proc. Ann. art. 894.1. Because defendant’s agreement reserved his right to appeal the sentence as excessive, the court remanded the case for re-sentencing to give the trial court the opportunity to either reduce the sentence or to state sufficient reasons to justify it. State v. Shipp, 754 So. 2d 1068, 1999 La. App. LEXIS 2671 (Sept. 24, 1999).

Mandatory life sentence for second-degree murder was not excessive, and because the sentence was mandatory, there was no error in the trial court’s failure to state its reasons for imposing the sentence. State v. Koon, 730 So. 2d 503, 1999 La. App. LEXIS 434 (Feb. 24, 1999).

Trial court’s failure to advise a defendant whether his sentence was subject to diminution for good behavior did not require the reversal of his sentence; under La. Code Crim. Proc. Ann. art. 894.1(F) the proper remedy was for the appellate court to instruct the trial court to inform the defendant of the provisions of La. Code Crim. Proc. Ann. art. 894.1(D), by sending written notice to the defendant within 10 days of the rendition of the appellate opinion and to file written proof that the defendant received the notice in the record of the proceedings. State v. Woolridge, 670 So. 2d 1332, 1996 La. App. LEXIS 641 (Feb. 27, 1996), writ denied by La. 96-3043, 701 So. 2d 192, 1997 La. LEXIS 2966 (La. Oct. 3, 1997).

Defendant sentenced to three years in prison for a third conviction of driving while intoxicated was entitled to be resentenced where the trial court failed to set forth its consideration of the guidelines and to outline the basis for its decision. State v. Farley, 643 So. 2d 300, 1994 La. App. LEXIS 2419 (Sept. 21, 1994).

Departure from the sentencing guidelines to sentence a defendant to 20 years’ imprisonment was not excessive, where defendant repeatedly sexually and physically abused his 12-year-old stepdaughter, causing her emotional damage. State v. Orgeron, 620 So. 2d 312, 1993 La. App. LEXIS 1918 (May 12, 1993).

Where defendant challenged his sentence as excessive, as long as the record contained an adequate factual basis for the sentence imposed, the trial court’s failure to articulate every criteria of La. Code Crim. Proc. Ann. art. 894.1 did not nullify the sentence. State v. Mitchell, 586 So. 2d 701, 1991 La. App. LEXIS 2534 (Oct. 2, 1991).

Where defendant was allowed to place into the record the fact that he had paid restitution to some of his victims as a factor in mitigation, the court did not violate the statutory requirement mandating that it state for the record the basis for its conclusions in imposing sentence because the presentencing report indicated that the victims had not yet been repaid, and the court clearly stated it was imposing prison time based on defendant’s conduct in writing numerous bad checks throughout the state and his prior history of committing an economic crime. State v. Padgett, 554 So. 2d 266, 1989 La. App. LEXIS 2521 (Dec. 13, 1989), vacated by 558 So. 2d 593, 1990 La. LEXIS 738 (La. 1990).

Defendant’s sentence was vacated and the case was remanded for resentencing because the record did not show that the trial judge complied with the requirements of La. Code Crim. Proc. Ann. art. 894.1 by stating for the record the considerations taken into account in imposing sentence; with a vacant record the appellate court could not determine whether the sentence was excessive. State v. Owens, 554 So. 2d 294, 1989 La. App. LEXIS 2636 (Dec. 13, 1989).

Remand for formal compliance is not necessary if the sentence or sentences are not apparently severe and the record otherwise supports the sentencing choice or choices. State v. Muse, 548 So. 2d 21, 1989 La. App. LEXIS 1264 (June 16, 1989).

Where, in its reasons for sentencing, the court detailed defendant’s juvenile and adult criminal records and found an undue risk that the defendant would commit another crime if given a suspended sentence, the provisions of La. Code Crim. Proc. Ann. art. 894.1 were complied with. State v. Griffin, 536 So. 2d 826, 1988 La. App. LEXIS 2819 (Dec. 20, 1988).

La. Code Crim. Proc. Ann. art. 894.1 required the trial judge to state for the record the considerations taken into account and the factual basis therefor in imposing sentence; the court vacated defendant’s sentence and remanded for resentencing; since the record was basically devoid of reasons for sentencing, the trial judge failed to comply with art. 894.1. State v. Kohl, 524 So. 2d 781, 1988 La. App. LEXIS 224 (Feb. 3, 1988).

Under La. Code Crim. Proc. Ann. art. 894.1 the sentence imposed by the trial court would only have been rendered invalid by the trial court’s failure to delineate the reasons for the sentence if the record did not clearly reflect an adequate basis for the sentence. State v. Thompson, 520 So. 2d 1116, 1987 La. App. LEXIS 10961 (Dec. 9, 1987).

Where there was ample aggravating evidence to support defendant’s sentence for half of the maximum sentence for armed robbery, the only mitigating evidence was that defendant was a drug and alcohol user, but psychological evidence indicated that defendant was competent and understood the difference between right at wrong at the time he committed the offense, the trial court’s sentence was justifiable and fully complied with procedural requirements that all factors used in imposing sentence had to be articulated. State v. Price, 517 So. 2d 858, 1987 La. App. LEXIS 10367 (Oct. 7, 1987), writ of certiorari denied by 548 So. 2d 316, 1989 La. LEXIS 2005 (La. 1989).

Under La. Code Crim. Proc. Ann. art. 894.1, the fact that the trial court delineated the factors it used in determining the defendant’s sentence satisfied the statute even though not all of the factors were used in the determination; the statute did not require that all factors be used in the sentence determination for the sentence to be legal. State v. Schoth, 487 So. 2d 1282, 1986 La. App. LEXIS 6931 (May 14, 1986).

Where defendant was convicted of possession of a firearm by a convicted felon, the trial court erred when it failed to enumerate mitigating circumstances when sentencing; therefore, the case was remanded for resentencing in accordance with La. Code Crim. Proc. Ann. art. 894.1. State v. Claiborne, 483 So. 2d 1301, 1986 La. App. LEXIS 6097 (Feb. 14, 1986).

Where a trial court articulated both mitigating and aggravating factors that influenced its sentencing of defendant, the court complied with the requirements of La. Code Crim. Proc. Ann. art. 894.1. State v. Murray, 464 So. 2d 15, 1984 La. App. LEXIS 10309 (Dec. 28, 1984).

Where a trial court failed to state how egregious or blameworthy defendant was; to provide information about defendant’s background, record of arrests, and convictions, if any, or any other facts that might enlighten the sentencing choice; and to state even defendant’s age and there was also no indication that a presentence investigation was made, the trial court failed to comply with La. Code Crim. Proc. Ann. art. 894.1 in sentencing defendant after he was convicted of obscenity; hence, on appeal defendant’s sentence was reversed and set aside and the case was remanded for resentencing. State v. Bias, 461 So. 2d 500, 1984 La. App. LEXIS 10150 (Dec. 12, 1984).

The contention of a defendant convicted of four counts of armed robbery for which he received concurrent sentences of at least 75 years at hard labor on each count, that the sentencing court violated La. Code Crim. Proc. Ann. art. 894.1 by failing to individualize his sentence, was without merit; defendant was a third felony offender prior to the instant convictions, showed extreme hostility for the court, could have been sentenced to a greater level of punishment on each count than he was sentenced, had a felony charge pending, engaged in crimes that created a great risk of harm to others, and lacked any mitigating circumstances. State v. Causey, 450 So. 2d 1071, 1984 La. App. LEXIS 10352 (May 30, 1984).

Pursuant to La. Code Crim. Proc. Ann. art. 894.1, defendant’s conviction was excessive because the record did not support the trial court’s unexplained conclusion that a 50-year sentence for each count, to run consecutively, was appropriate; the record was devoid of any indication that the trial court considered defendant’s personal history, his mental and emotional health, or his potential for rehabilitation. State v. Davis, 449 So. 2d 452, 1984 La. LEXIS 8819 (Apr. 2, 1984).

All of the mitigating and aggravating factors mandated in La. Code Crim. Proc. Ann. art. 894.1 must be considered by the trial court in imposing a sentence. State v. Pelt, 448 So. 2d 1294, 1984 La. LEXIS 8436 (Feb. 27, 1984), writ of certiorari denied by 469 U.S. 825, 105 S. Ct. 104, 83 L. Ed. 2d 48, 1984 U.S. LEXIS 3162, 53 U.S.L.W. 3236 (1984).

Defendant’s sentence to 21 years at hard labor upon conviction for manslaughter was affirmed where the court rejected defendant’s contention that the trial court erred in failing to comply with the sentencing guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 and in imposing an excessive sentence; the court found that while the trial court did not completely comply with article 894.1, the record fully supported the sentence imposed and, hence, a remand was unnecessary. State v. Smith, 437 So. 2d 252, 1983 La. LEXIS 11365 (Sept. 2, 1983).

Under La. Code Crim. Proc. Ann. art. 894.1, the fact that the trial court considered the defendant’s previous criminal history, likelihood of the defendant committing other crimes, and the fact that the defendant was young and had the chance to be rehabilitated, the trial court fully complied with the requirements of the article and the sentence was not considered excessive. State v. Edwards, 432 So. 2d 318, 1983 La. App. LEXIS 8551 (May 17, 1983).

The trial court fully complied with La. Code Crim. Proc. Ann. art. 894.1 when it sentenced defendant to five years in prison for possession of a controlled substance because the trial court considered the presentence investigation report, the sentence imposed was necessary to prevent further law violations by defendant in the future, and the trial court articulated that the imposition of a lesser sentence would deprecate the seriousness of the crime. State v. Easley, 432 So. 2d 910, 1983 La. App. LEXIS 8295 (Apr. 5, 1983).

Court’s failure to clearly articulate its reasons for sentencing defendant to a combined 100-year sentence for two armed robberies and one forcible rape conviction did not warrant a remand because the two crimes were not part of the same plan or transaction and the circumstances of each crime supported the sentences. State v. Taylor, 430 So. 2d 686, 1983 La. App. LEXIS 8137 (Mar. 28, 1983), writ of certiorari denied by 438 So. 2d 575, 1983 La. LEXIS 11583 (La. 1983).

A sentencing is required to court state for the record the considerations taken into account and the factual basis therefor in imposing sentence. State v. Hudson, 429 So. 2d 519, 1983 La. App. LEXIS 8007 (Mar. 9, 1983).

Mid-range sentence was appropriate for a forcible rape defendant who used the threat of force but used no weapons in the offense conduct and where the victim suffered scars and scrapes and seemed to suffer no lasting emotional damage; the court reduced a 40-year maximum sentence to a 25-year sentence that was the mid-point of the sentencing range given the trial judge had imposed a constitutionally excessive maximum sentence without articulation of adequate factors for sentencing. State v. Telsee, 425 So. 2d 1251, 1983 La. LEXIS 9549 (Jan. 10, 1983).

Where a district court failed to state on the record its reasons for imposing the maximum sentences for armed robbery, 99 years for one defendant and 198 years for the multiple offender defendant, both without benefit of probation, parole, or suspension of sentence were excessive, and the district court also failed to note its consideration of all relevant factors for sentencing as required by La. Code Crim. Proc. Ann. art. 894.1, defendants sentences were reversed and the case was remanded for resentencing in full, recorded compliance with La. Code Crim. Proc. Ann. art. 894.1. State v. Oubichon, 422 So. 2d 1140, 1982 La. LEXIS 12731 (Nov. 29, 1982).

A defendant’s sentence of 12 years at hard labor for a conviction of simple burglary was improper where the judge did not sufficiently articulate the reasons for and against imposition of the maximum sentence as directed by La. Code Crim. Proc. Ann. art. 894.1. State v. Quebedeaux, 424 So. 2d 1009, 1982 La. LEXIS 12733 (Nov. 29, 1982).

Supreme court, in reversing defendant’s sentence based upon multiple offender status where defendant had pled guilty to a prior first offense, stated that a guilty plea was constitutionally valid under Boykin only if the record evidenced a knowing and voluntary waiver of the constitutional rights that were being waived, particularly the right to trial by jury, the right to confront accusers, and the privilege against self-incrimination and that in the first offense the minutes, signed waiver of rights form, and record did not affirmative reflect adequate Boykinization, therefore, the guilty plea conviction should not have been used as a basis for the multiple offender charge against the defendant. State v. Age, 417 So. 2d 1183, 1982 La. LEXIS 9693 (May 17, 1982).

No remand was required after defendant was sentenced following his conviction for attempted second degree murder, even where the trial court did not recite the statutory factors used in determining defendant’s sentence into the record; the sentence imposed was within the statutory maximum range and was not severe or grossly out of proportion to the crime. State v. Belgard, 410 So. 2d 720, 1982 La. LEXIS 9983 (Jan. 25, 1982).

While 20-year consecutive sentences for two robbery convictions arising from the same incident were within the discretion allowed under La. Code Crim. Proc. Ann. art. 833 and not necessarily excessive, a resentencing was necessary when the district judge failed to state his reasons as required by La. Code Crim. Proc. Ann. art. 894.1(C). State v. Ortego, 382 So. 2d 921, 1980 La. LEXIS 7040 (Apr. 7, 1980), writ of certiorari denied by 449 U.S. 848, 101 S. Ct. 135, 66 L. Ed. 2d 58, 1980 U.S. LEXIS 2945, 49 U.S.L.W. 3247 (1980).

••• Victim Statements. — In determining defendant’s sentence for molestation of a juvenile and for indecent behavior with juveniles, the trial court properly considered a letter from the family of an alleged out-of-state child victim even though this was an uncharged offense, as defendant made no allegation that the contents of the letter were false or mistaken. State v. Rankin, 563 So. 2d 420, 1990 La. App. LEXIS 1535 (May 30, 1990).

•• Mental Incapacity. — Where defendant who had a history of mental illness was determined to be sane, and defendant was convicted for forcible rape and aggravated incest, but the trial court gave no reasons for sentencing, nor indicated in any way that it had considered the sentencing factors in La. Code Crim. Proc. Ann. art. 894.1, and the case was remanded to the trial court for resentencing on separate grounds, the mental illness of defendant was to be considered as a mitigating factor in resentencing. State v. Foster, 834 So. 2d 1188, 2002 La. App. LEXIS 3923 (Dec. 11, 2002).

•• Multiple Convictions. — Even though the trial judge failed to articulate the factual basis for defendant’s sentences, as required by La. Code Crim. Proc. Ann. art. 894.1, defendant’s five-year sentences for each count of simple burglary were affirmed because defendant failed to show that they were excessive in light of his three prior convictions which exposed him to a potential 24-year sentence. State v. McNaulty, 527 So. 2d 540, 1988 La. App. LEXIS 1378 (June 22, 1988).

Defendant’s armed robbery conviction and his sentence as a multiple offender were upheld because his prior record included five armed robberies and four burglaries, and he terrorized his victim. State v. Monroe, 513 So. 2d 323, 1987 La. App. LEXIS 10018 (Sept. 4, 1987).

Defendant with three convictions of forgery, two theft convictions and one conviction of carnal knowledge of a juvenile, was not given an excessive sentence where he received the maximum sentences possible for simple kidnapping and indecent behavior with a juvenile. State v. Thrasher, 480 So. 2d 850, 1985 La. App. LEXIS 10457 (Dec. 4, 1985).

•• Plea Agreements. — Defendant’s sentence of seven years at hard labor, imposed upon his plea of guilty of cruelty to a juvenile, was not excessive or in abuse of the trial court’s discretion; the sentence was imposed within the range agreed upon by defendant and the State in their plea agreement. State v. Moore, 743 So. 2d 877, 1999 La. App. LEXIS 2948 (Oct. 27, 1999), writ denied by La. 2001-0650, 800 So. 2d 872, 2001 La. LEXIS 3708 (La. Nov. 2, 2001).

Defendant was properly sentenced to 25 years at hard labor without benefit of parole upon his plea of guilty of first-degree attempted murder where the trial court and the parties agreed to the sentence ceiling and the sentence was imposed within the limits of that agreement; the trial court was not required under La. Code Crim. Proc. Ann. art. 894.1 to articulate reasons for the sentence because the sentence cap was within the agreed-upon range. State v. McLaurin, 743 So. 2d 928, 1999 La. App. LEXIS 2949 (Oct. 27, 1999).

Defendant’s conviction and sentence were proper when he entered into a plea agreement for a lesser charge and the trial court considered defendant’s age, background, and prior record before his sentence of hard labor was imposed. State v. Raymond, 708 So. 2d 1156, 1998 La. App. LEXIS 327 (Feb. 20, 1998).

In defendant’s plea of guilty to conspiracy to commit simple robbery, the trial court was not wrong to find under La. Code Crim. Proc. Ann. art. 894.1 that correctional treatment of substantial length was needed, and defendant’s sentence of three and a half years at hard labor did not shock the court’s sense of justice under La. Const. art. I, § 20. State v. Shubbie, 599 So. 2d 452, 1992 La. App. LEXIS 1395 (May 13, 1992).

Where defendant bargained to plead guilty to armed robbery in return for dismissal of other charges and for a sentence of not more than 30 years, his agreement did not deprive the trial court of all sentencing discretion, and defendant was not deprived of the right of appealing, as excessive, a sentence imposed under a plea bargain for a sentence of not more than a stated number of years, sometimes referred to as a sentence limitation, cap or ceiling. State v. Vail, 571 So. 2d 710, 1990 La. App. LEXIS 2860 (Dec. 5, 1990).

Where the trial court considered both the benefit defendant achieved through her plea bargain as well as the fact that she was arrested subsequent to the charged offense, it properly complied with La. Code Crim. Proc. Ann. art. 894.1. State v. Carter, 540 So. 2d 605, 1989 La. App. LEXIS 481 (Mar. 15, 1989).

The contention of a defendant convicted of third offense driving while intoxicated, which converted his misdemeanor into a felony, that the trial judge erred in failing to comply with the sentencing guidelines of La. Code Crim. Proc. Ann. art. 894.1 in imposing his sentence, was without merit; a trial judge need not state his reasons for imposing sentence, as was normally required by art. 894.1, when such sentence had been specifically agreed to as a consequence of a plea bargain. State v. Wright, 517 So. 2d 458, 1987 La. App. LEXIS 10984 (Dec. 22, 1987), writ of certiorari denied by 522 So. 2d 1093, 1988 La. LEXIS 437 (La. 1988).

Defendant’s sentence of consecutive five year terms upon his conviction of two counts of simple robbery was not excessive, as the sentencing guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 were complied with in particularizing defendant’s sentence, and as defendant’s plea bargain over charges of armed robbery reduced his exposure to a much more severe sentence. State v. Lighten, 516 So. 2d 1266, 1987 La. App. LEXIS 10810 (Dec. 2, 1987).

Where defendant entered into a plea bargain that guaranteed that his sentence would not exceed six years, there was no need for the trial court to give reasons for imposing the sentence pursuant to La. Code Crim. Proc. Ann. art. 894.1. State v. Carter, 460 So. 2d 72, 1984 La. App. LEXIS 10028 (Nov. 20, 1984).

A defendant who pleaded guilty to possession of cocaine as the result of a plea bargain could not appeal the sentence imposed as excessive because the specific sentence imposed was even less than the non-appealable sentence agreed to as part of the plea bargain. State v. Michael, 454 So. 2d 847, 1984 La. App. LEXIS 9353 (July 30, 1984).

Articulation reasons for the sentence as mandated in La. Code Crim. Proc. Ann. art. 894.1 is not necessary when the defendant has entered into a plea bargain agreement. State v. Buckenburger, 428 So. 2d 966, 1983 La. App. LEXIS 7842 (Feb. 22, 1983).

Where the defendant was represented by counsel and the trial judge explained that as part of the plea bargain the defendant would be sentenced to serve 15 years, there was no necessity of listing the enumerated reasons for imposing the sentence and the sentence was not excessive. State v. Hicks, 403 So. 2d 676, 1981 La. LEXIS 10018 (Sept. 8, 1981), not followed by State v. Benton, 432 So. 2d 334, 1983 La. App. LEXIS 8562 (La.App. 1 Cir. 1983).

•• Presentence Reports. — Where defendant and three accomplices abducted, robbed, and shot a pizza delivery driver, defendant was convicted and sentenced to 40 years for attempted second degree murder, 65 years for second degree kidnapping and 40 years for armed robbery, to be served consecutively, and defendant’s sentences were affirmed on appeal, because the trial court followed the mandates of La. Code Crim. Proc. Ann. art. 894.1 where, prior to imposing sentence, the trial court reviewed a presentence investigation report, considered the facts of the case, and noted defendant’s extensive adult criminal record. State v. Moore, 865 So. 2d 227, 2004 La. App. LEXIS 75 (Jan. 28, 2004), writ denied by La. 2004-0507, 877 So. 2d 142, 2004 La. LEXIS 2305 (La. July 2, 2004).

In a criminal appeal, defendant failed to preserve his claim that the trial court erred in failing to consider his presentence investigation (PSI) where the record did not reflect that the trial judge received or reviewed the PSI; however, defendant did not bring this issue to the trial court’s attention at sentencing. State v. Stewart, 866 So. 2d 1016, 2004 La. App. LEXIS 73 (Jan. 27, 2004), writ denied by La. 2004-0449, 876 So. 2d 832, 2004 La. LEXIS 2218 (La. June 25, 2004).

Defendant’s sentence of six years at hard labor upon his conviction for sexual battery of a five-year old child did not violate the La. Const. art. I, § 20 prohibition against excessive punishment, where the trial court considered the factors in La. Code Crim. Proc. Ann. art. 894.1, the presentence investigation report indicated that defendant had a history of molesting children although he had no prior convictions, and the sentence was less than the maximum provided by La. Rev. Stat. Ann. § 14:43.1(C). State v. Greer, 572 So. 2d 1166, 1990 La. App. LEXIS 2964 (Dec. 18, 1990).

Trial court complied with La. Code Crim. Proc. Ann. art. 894.1 before sentencing defendant to six years of hard labor for his conviction for sexual battery, where the trial court stated his reasons for the sentence, and the facts of the offense and the presentence investigation report, which was filed into the record, supported the sentence imposed. State v. Greer, 572 So. 2d 1166, 1990 La. App. LEXIS 2964 (Dec. 18, 1990).

Sentence of imprisonment at hard labor for seven years for cocaine distribution was not reversed as excessive or on the basis that the presentence report contained an error in that defendant’s prior conviction for attempted indecent behavior with a juvenile was recorded in the report as a conviction for indecent behavior with a juvenile. State v. Davis, 568 So. 2d 190, 1990 La. App. LEXIS 2097 (Sept. 26, 1990), writ of certiorari denied by 572 So. 2d 62, 1991 La. LEXIS 37 (La. 1991).

Where the sentence imposed upon defendant, life in prison without benefit of parole, probation or suspension of sentence, was mandatory, the trial court had discretion not to seek a pre-sentence investigation report because it would have accomplished nothing to do so. State v. Walker, 540 So. 2d 1059, 1989 La. App. LEXIS 252 (Feb. 22, 1989).

In conducting a hearing to consider a defendant’s motion to traverse a pre-sentence investigation report and in hearing the testimony of several witnesses, the trial court did not abuse its discretion and adequately satisfied the criteria of La. Code Crim. Proc. Ann. art. 894.1 in imposing a sentence of 14 years of imprisonment at hard labor on the defendant who was convicted of manslaughter. State v. Hilburn, 512 So. 2d 497, 1987 La. App. LEXIS 9845 (June 23, 1987), writ of certiorari denied by 515 So. 2d 444, 1987 La. LEXIS 10727 (La. 1987).

Although a presentence investigation report referenced the drug-related offenses committed by other members of defendant’s household, the record did not indicate that the trial court gave undue weight to defendant’s family history in sentencing him. State v. Brown, 479 So. 2d 608, 1985 La. App. LEXIS 10253 (Nov. 19, 1985).

Where a district court reviewed pre-sentence investigation reports and properly articulated sentencing considerations in accordance with La. Code Crim. Proc. Ann. art. 894.1, defendant’s sentence to four years at hard labor for distribution of PCP was justified and affirmed. State v. Degrate, 463 So. 2d 792, 1985 La. App. LEXIS 8025 (Jan. 23, 1985), writ denied by 468 So. 2d 569, 1985 La. LEXIS 8719 (La. 1985).

•• Proportionality. — In a murder case, defendant’s life sentence was not disproportionate where he did not receive the death penalty, the crime he committed was an extremely grave offense, he did not dispute that he was engaging in a drug transaction with the victim at the time that the vicitm was murdered, and he shot the victim numerous times, and some of the shots were fired into his back. Defendant’s conduct put at least two lives at risk, caused the death of the victim, and manifested deliberate cruelty. State v. Newman, 879 So. 2d 870, 2004 La. App. LEXIS 1858 (July 7, 2004), writ denied by La. 2004-2050, 891 So. 2d 668, 2005 La. LEXIS 58 (La. Jan. 7, 2005).

Where defendant was convicted of sexual battery on a child, although defendant was given the maximum sentence of 10 years, which was harsh, the sentence was not unlawful. State v. Tillman, 874 So. 2d 363, 2004 La. App. LEXIS 1171 (May 12, 2004), writ denied by La. 2004-1477, 885 So. 2d 1120, 2004 La. LEXIS 3345 (La. Nov. 8, 2004).

Where defendant pled guilty to two counts of robbery while armed with a firearm, and one count of second degree kidnapping, defendant had exhibited extreme and deliberate cruelty to the three victims, all of whom were particularly vulnerable due to age or handicap, and one victim sustained permanent injury from being pistol whipped; while defendant was only 19, and presented evidence of a “harsh” upbringing, defendant’s concurrent sentences of 55 years on the armed robbery counts, and 30 years for the kidnapping offense, all without benefit of parole, probation or suspension of sentence, were not excessive or grossly disproportionate. State v. Dearbone, 873 So. 2d 880, 2004 La. App. LEXIS 1174 (May 12, 2004), writ denied by La. 2004-1720, 888 So. 2d 195, 2004 La. LEXIS 3442 (La. Nov. 19, 2004).

Where, after a brutal assault, the victim suffered a broken neck and a skull fracture, and, but for surgery, the victim (1) risked paralysis or death from any slight insult to the spine, and (2) continued to face potentially devastating consequences in the future, defendant’s maximum 10-year sentence for aggravated battery was not excessive or grossly disproportionate to the crime. State v. Gorby, 868 So. 2d 193, 2004 La. App. LEXIS 276 (Feb. 11, 2004).

In considering the factors for sentencing pursuant to La. Code Crim. Proc. Ann. art. 894.1, the trial court considered that defendant had a long-term problem with drug abuse, that she had successfully completed a drug court program, but had relapsed, and that she had a five-year-old daughter; although defendant’s plea bargain reduced her sentencing exposure substantially on the major drug charge and defendant had prior arrests involving drugs and drug paraphernalia, the sentence of three years at hard labor for possession of methamphetamine, La. Rev. Stat. Ann. § 40:967, was in the middle of the range that was available to the trial court by statute, it was lawful, it was not grossly disproportionate to the severity of the offense, and it was not constitutionally excessive. State v. Swilley, 862 So. 2d 1268, 2003 La. App. LEXIS 3653 (Dec. 30, 2003).

In a drug case, a court did not err by sentencing defendant to eight years at hard labor where defendant’s criminal history began in 1969 and he had had five felony convictions in the last 32 years, and in light of defendant’s additional drug conviction, the length of defendant’s criminal history and the fact that defendant was on parole when he committed the instant offense, a sentence of eight years without benefits or good-time credit did not shock the sense of justice. State v. Young, 862 So. 2d 312, 2003 La. App. LEXIS 3309 (Dec. 5, 2003), modified by, writ of certiorari denied in part by La. 2004-0029, 872 So. 2d 505, 2004 La. LEXIS 1687 (La. May 14, 2004).

Trial court adequately considered the sentencing guidelines in La. Code Crim. Proc. Ann. art. 894.1 in imposing consecutive sentences to a prior aggravated burglary sentence, and consecutive sentences of nine years and four years, respectively, upon a plea of guilty to simple burglary of an inhabited dwelling in violation of La. Rev. Stat. Ann. § 14:62.2, and possession of cocaine in violation of La. Rev. Stat. Ann. § 40:967(C) were not excessive under La. Const. art. I, § 20 where the instant offenses and the aggravated burglary offense were not based on the same act or transaction, and thus, absent express direction from the trial court that some or all of the sentences for the instant offenses and the sentence for the aggravated burglary were to be served concurrently, the sentences were to be served consecutively under La. Code Crim. Proc. Ann. art. 883, and where defendant avoided the possibility of sentencing enhancement under the habitual offender law, as a result of plea bargaining. State v. Johnson, 857 So. 2d 586, 2003 La. App. LEXIS 2566 (Sept. 26, 2003).

Test imposed by the reviewing court in determining the excessiveness of a sentence is two-pronged, and first, the record must show that the trial court took cognizance of the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1; the second inquiry involves a determination of whether the sentence imposed is too severe, and depends on the circumstances of the case and the background of the defendant. State v. McCall, 852 So. 2d 1162, 2003 La. App. LEXIS 2302 (Aug. 20, 2003), writ denied by La. 2004-0039, 888 So. 2d 858, 2004 La. LEXIS 3825 (La. Dec. 17, 2004).

Where defendant was convicted of simple burglary in violation of La. Rev. Stat. Ann. § 14:62, defendant was properly sentenced to serve five years at hard labor under La. Code Crim. Proc. Ann. art. 894.1 and La. Const. art. I, § 20 because the trial court adequately articulated its reasons for the sentence, because it was neither grossly disproportionate to the severity of the offense committed nor was it shocking to the sense of justice, and because the sentence was not constitutionally excessive. State v. Geer, 799 So. 2d 698, 2001 La. App. LEXIS 2439 (Oct. 31, 2001).

Defendant’s sentence with respect to his conviction for possessing cocaine was not improper or grossly disproportionate because the trial court took into account the factors articulated in La. Code Crim. Proc. Ann. art. 894.1 when imposing sentence upon defendant. State v. Walker, 796 So. 2d 708, 2001 La. App. LEXIS 2003 (Sept. 26, 2001), writ denied by La. 2001-2968, 827 So. 2d 415, 2002 La. LEXIS 3005 (La. Oct. 14, 2002).

Where defendant was convicted on one count of possession of marijuana with intent to distribute, defendant was properly sentenced to 20 years at hard labor, the first five of which were to be served without benefit of parole, probation, or suspension of sentence under La. Code Crim. Proc. Ann. art. 894.1 and La. Const. art. I, § 20 because the sentence was not disproportionate to the severity of the offense committed by this third-felony offender, and because the sentence was not constitutionally excessive. State v. Moton, 793 So. 2d 1269, 2001 La. App. LEXIS 1889 (Aug. 22, 2001).

Defendant’s prior conviction for forcible rape, coupled with his release from prison 18 months following his 10-year sentence before committing the present crime did not make his sentence grossly out of proportion to the severity of the crime; thus, the record under La. Code Crim. Proc. Ann. art. 894.1(C) supported the maximum sentence imposed on defendant. State v. Gilbert, 788 So. 2d 574, 2001 La. App. LEXIS 1135 (May 16, 2001).

Under La. Code Crim. Proc. Ann. art. 894.1, the trial court did not abuse its discretion in its imposition of defendant’s sentence by refusing to order a presentence investigation report, pursuant to art. 875, as the trial court sufficiently enumerated the factors it considered when it imposed sentence, and the sentence was not excessive, as prohibited by art. 881.4(D). State v. Walker, 789 So. 2d 632, 2001 La. App. LEXIS 1586 (May 16, 2001), writ denied by La. 2001-1785, 815 So. 2d 96, 2002 La. LEXIS 1457 (La. May 3, 2002).

Defendant’s 30-year sentence upon his conviction for manslaughter and attempted manslaughter was not excessive, because the trial court took into account the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1, because it provided adequate reasons for the sentence, and because the sentence was within the statutory guidelines and reflected the benefit defendant received by virtue of his plea bargain. State v. Jones, 780 So. 2d 1234, 2001 La. App. LEXIS 461 (Feb. 28, 2001), writ denied by La. 2001-2820, 822 So. 2d 613, 2002 La. LEXIS 2386 (La. Aug. 16, 2002).

Where a trial court adequately complied with La. Code Crim. Proc. Ann. art. 894.1, the reviewing court properly affirmed defendant’s sentence for possession of cocaine with the intent to distribute because the record clearly showed an adequate factual basis for the sentence. State v. Robinson, 772 So. 2d 966, 2000 La. App. LEXIS 2964 (Nov. 29, 2000), reversed by, remanded by La. 2001-0273, 817 So. 2d 1131, 2002 La. LEXIS 1523 (La. May 17, 2002).

Where a trial court considered the gravity of defendant’s crime, his lengthy criminal history, his propensity of violence towards women, and his deliberate cruelty to the victim, defendant’s sentence was properly tailored to fit defendant and his crime. State v. Walker, 772 So. 2d 218, 2000 La. App. LEXIS 2611 (Oct. 18, 2000).

Where the trial court ordered and reviewed a pre-sentence investigation before sentencing a defendant convicted of second-degree murder to 20 years at hard labor, and gave reasons for the sentence that it imposed, the trial court adequately considered the criteria of La. Code Crim. Proc. Ann. art. 894.1(A)(3), (B)(21), and (B)(28), the sentence was not grossly disproportionate to the severity of the offense, and was not excessive in violation of La. Const. art. I, § 20. State v. Hurst, 797 So. 2d 75, 2000 La. App. LEXIS 2563 (Oct. 3, 2000), writ of certiorari denied by La. 2000-3053, 798 So. 2d 962, 2001 La. LEXIS 2930 (La. Oct. 5, 2001).

In an appeal of a conviction for accessory to murder, robbery and distribution of cocaine, defendant’s 60-year sentence was not excessive; the record showed that the trial court complied with La. Code Crim. Proc. Ann. art. 894.1 and considered the defendant’s previous criminal history, heard testimony regarding how the state benefited from the plea agreement, and considered his youth and expression of remorse. State v. Boyette, 768 So. 2d 658, 2000 La. App. LEXIS 2186 (Sept. 27, 2000).

Sentence within the statutory limit is constitutionally excessive if it is grossly out of proportion to the severity of the crime or is nothing more than the purposeless imposition of pain and suffering; generally, a reviewing court must determine whether the trial judge adequately complied with the sentencing guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 and whether the sentence is warranted in light of the particular circumstances of the case; if so, the reviewing court must determine whether the sentence imposed is too severe in light of the particular defendant and the circumstances of his case. State v. Gillet, 763 So. 2d 725, 2000 La. App. LEXIS 1421 (May 10, 2000).

Trial court’s failure to comply with La. Code Crim. Proc. Ann. art. 894.1 does not automatically render the sentence invalid if the record clearly illuminates the sentencing choice and reflects that the sentence is not excessive.; the articulation of the factual basis for a sentence is the goal of art. 894.1, not rigid or mechanical compliance with its provisions. State v. Gillet, 763 So. 2d 725, 2000 La. App. LEXIS 1421 (May 10, 2000).

Imposition of a 35-year sentence following entry of defendant’s guilty plea to manslaughter, La. Rev. Stat. Ann. § 14:31(B), was not unconstitutionally excessive; trial court adequately articulated reasons for the sentence pursuant to La. Code Crim. Proc. Ann. art. 894.1; further, the sentence was not disproportionate to the crime and did not shock the appellate court’s sense of justice. State v. Morrison, 758 So. 2d 283, 2000 La. App. LEXIS 385 (Mar. 1, 2000).

Trial court did not abuse its discretion in sentencing defendant to 12 years’ imprisonment for his conviction for possession of a firearm by a convicted felon; there was no evidence presented to support defendant’s contention that the sentence, which was within the legal limits, was excessive or disproportionate to the offense charged. State v. Hawkins, 743 So. 2d 892, 1999 La. App. LEXIS 2950 (Oct. 27, 1999).

Defendant’s sentence of 40 years at hard labor for his conviction for manslaughter was not excessive or disproportionate; the trial court adequately complied with La. Code Crim. Proc. Ann. art. 894.1 and articulated the reasons taken into consideration for imposing the sentence, including defendant’s propensity for violence and his lack of remorse over the killing of his own cousin. State v. Poland, 750 So. 2d 1014, 1999 La. App. LEXIS 2971 (Oct. 27, 1999).

Defendant’s sentences of 15 years at hard labor for aggravated burglary and 20 years at hard labor without benefits for attempted second degree kidnapping were not excessive, particularly as defendant was proved a habitual offender. State v. Greenwell, 746 So. 2d 29, 1999 La. App. LEXIS 2333 (Aug. 18, 1999).

Defendant challenged his sentence as constitutionally excessive pursuant to La. Const. art. I, § 20 when he was sentenced to 10 years’ imprisonment following his plea of guilty to the crime of carnal knowledge of a juvenile, a violation of La. Rev. Stat. Ann. § 14:80, but where the record showed more than adequate compliance with La. Code Crim. Proc. Ann. art. 894.1, the trial court reviewed the presentence investigation report for defendant and enunciated several reasons for imposition of the 10-year sentence at hard labor, the trial court noted that although forcible rape had taken place on three occasions, defendant had been allowed to plead guilty to one count of carnal knowledge of a juvenile, the sentence was not an abuse of discretion, was not grossly out of proportion to the seriousness of the crime, and did not shock one’s sense of justice such that it was not constitutionally excessive. State v. Berry, 732 So. 2d 638, 1999 La. App. LEXIS 810 (Mar. 31, 1999).

Where there was evidence that the trial court had considered the factors outlined in La. Code Crim. Proc. Ann. art. 894.1 and the presentence investigation report before sentencing defendant to the maximum sentence he could have received under La. Rev. Stat. Ann. § 14:110, there was no abuse of discretion in the decision of the trial court in imposing the five-year sentence and in its refusal to grant defendant’s motion to reconsider the sentence. State v. Duhe, 733 So. 2d 648, 1999 La. App. LEXIS 777 (Mar. 30, 1999), writ denied by La. 99-1203, 748 So. 2d 435, 1999 La. LEXIS 2416 (La. Oct. 1, 1999).

Defendant’s contention, that his sentence at 10 years’ hard labor upon pleading guilty to one count of aggravated battery was excessive, was without merit; applying a two-pronged test to determine whether the sentence was excessive, the court found that the sentencing court, in imposing hard labor, took cognizance of the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1, namely, defendant’s personal and criminal history, seriousness of the offense, and likelihood of rehabilitation, as well as the extent to which the punishment was proportional to the crime. State v. Crowder, 718 So. 2d 1061, 1998 La. App. LEXIS 2599 (Sept. 23, 1998).

Defendant’s challenge to his 20-year prison sentence for manslaughter as constitutionally excessive was rejected where the record demonstrated the trial court was cognizant of the factors listed in La. Code Crim. Proc. Ann. art. 894.1, and the sentence was not grossly disproportionate to the severity of the crime in violation of La. Const. art. I, § 20. State v. Dunn, 715 So. 2d 641, 1998 La. App. LEXIS 1619 (June 24, 1998).

Where the trial court took cognizance of the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1, it adequately considered the sentencing guidelines in imposing a sentence of 10 years’ hard labor on defendant for his conviction of aggravated battery; the sentence did not violate La. Const. art. I, § 20 because it was not grossly out of proportion to the seriousness of the offense, and it did not constitute a purposeless and needless infliction of pain and suffering. State v. Johnson, 704 So. 2d 1269, 1997 La. App. LEXIS 2840 (Dec. 10, 1997), writ denied by La. 98-0382, 719 So. 2d 1054, 1998 La. LEXIS 2172 (La. June 26, 1998).

First-time offender’s sentence under La. Rev. Stat. Ann. § 14:27 of two years at hard labor for attempted simple robbery was appropriate and not excessive, considering the criteria under La. Code Crim. Proc. Ann. art. 894.1 and the severe physical and emotional trauma to the victim and defendant’s crime-free past. State v. Shaw, 702 So. 2d 5, 1997 La. App. LEXIS 2453 (Oct. 29, 1997).

Sentence that included two years at hard labor imposed against defendant, a first time felony offender, for a conviction of arson with intent to defraud was not excessive under the two-pronged test applied to determine the excessiveness of a sentence; prior to imposing sentence, the trial court reviewed a presentence investigative report and applied defendant’s social history to criteria set forth in La. Code Crim. Proc. Ann. art. 894.1, and the low-range sentence was not shocking to the sense of justice. State v. Wilkerson, 702 So. 2d 64, 1997 La. App. LEXIS 2472 (Oct. 29, 1997).

A five-year sentence at hard labor imposed on defendant following a guilty plea to possession of methamphetamine was not excessive; required statutory factors were considered and articulated by the trial judge, as mandated by La. Code Crim. Proc. Ann. art. 894.1; the sentence was not disproportionate given the seriousness of the offense, the likelihood that defendant would commit another offense, the absence of mitigating factors, and the presence of a serious drug problem that was viewed as an aggravating factor. State v. Simons, 694 So. 2d 593, 1997 La. App. LEXIS 1383 (May 7, 1997).

Where defendant was convicted of aggravated battery after slashing the throat of his girlfriend, his sentence of 10 years at hard labor was not excessive nor grossly out of proportion to the severity of the crime; the district court considered the sentencing guidelines and adequately stated the factual basis for the sentence and the factors that he weighed in fashioning the sentence and departing upward from the guidelines. State v. Kitchen, 649 So. 2d 1227, 1995 La. App. LEXIS 172 (Feb. 1, 1995), writ of certiorari denied by La. 95-0537, 656 So. 2d 1012, 1995 La. LEXIS 1664 (La. June 23, 1995).

Sentence of nine years for simple burglary pursuant to a plea agreement was neither excessive nor an abuse of discretion considering defendant’s criminal history of burglary offenses, the calculated manner in which he broke into the home of his disabled former in-laws to steal money and the benefit he received from the plea bargain. State v. Cox, 604 So. 2d 189, 1992 La. App. LEXIS 2532 (Aug. 19, 1992).

In defendant’s conviction for escape, the trial court’s sentence was not excessive under La. Code Crim. Proc. Ann. art. 894.1, La. Const. art. I, § 20, and La. Rev. Stat. Ann. § 15:529.1, where defendant had a long history of criminal conviction, his escape was clearly planned in advance, his escape in a city’s downtown posed a serious risk to public safety, although harsh, the sentence imposed was within statutory limits, and the sentence was not a purposeless and needless imposition of pain and suffering. State v. Nunn, 599 So. 2d 462, 1992 La. App. LEXIS 1379 (May 13, 1992).

In defendant’s plea of guilty to conspiracy to commit simple robbery, the trial court was not wrong to find under La. Code Crim. Proc. Ann. art. 894.1 that correctional treatment of substantial length was needed, and defendant’s sentence of three and a half years at hard labor did not shock the court’s sense of justice under La. Const. art. I, § 20. State v. Shubbie, 599 So. 2d 452, 1992 La. App. LEXIS 1395 (May 13, 1992).

Appellate court, in reviewing the appropriateness of a sentence, should consider the circumstances of the crime, the trial court’s stated reasons, and the factual basis for its sentencing decision. State v. Johnson, 598 So. 2d 1152, 1992 La. App. LEXIS 1221 (Apr. 10, 1992), writ of certiorari denied by 600 So. 2d 676, 1992 La. LEXIS 2237 (La. 1992).

In defendant’s drug trial, her sentence was not excessive because it was not apparently serious or grossly disproportionate in relation to the severity of the crime. State v. Maze, 596 So. 2d 218, 1992 La. App. LEXIS 624 (Mar. 11, 1992), writ of certiorari denied by 604 So. 2d 963, 1992 La. LEXIS 2758 (La. 1992).

Reversal of defendant’s sentence for excessiveness was proper where the court considered his criminal past, the fact that he supported three children, and the circumstances giving rise to his arrest. State v. Wyatt, 591 So. 2d 761, 1991 La. App. LEXIS 3284 (Dec. 4, 1991).

Although defendant’s sentence for possession of marijuana with intent to distribute, distribution, and habitual offender as a second felony offender were not excessive under La. Const. art. I, § 20 and La. Code Crim. Proc. Ann. art. 894.1, and she was not improperly denied a mistrial under La. Code Crim. Proc. Ann. arts. 770 or 771, four convicted counts were reversed where they were based solely on her confession before three police officers, and the State offered no other collaborative evidence that a crime had occurred. State v. Swafford, 588 So. 2d 1276, 1991 La. App. LEXIS 2807 (Oct. 30, 1991).

Defendant’s sentence was not excessive under La. Const. art. I, § 20 where the trial court considered the criteria of La. Code Crim. Proc. Ann. art. 894.1, although the appellate court remanded the matter for a determination as to defendant’s indigent status because if he was indigent, he could not have been incarcerated in lieu of the payment of a fine. State v. Jones, 588 So. 2d 805, 1991 La. App. LEXIS 2811 (Oct. 30, 1991).

In order to insure adequate review by the appellate court of the excessiveness of a sentence, there must be an indication in the record that the trial court considered both the aggravating and mitigating factors set forth in La. Code Crim. Proc. Ann. art. 894.1 in determining the defendant’s particular sentence; once adequate compliance with Article 894.1 is found, the appellate court then looks to the facts and sentences of other cases to determine whether the sentence imposed is too severe in light of the particular circumstances of the defendant’s case, keeping in mind that the maximum sentences should be reserved for the most egregious violators of the offense so charged. State v. Page, 587 So. 2d 170, 1991 La. App. LEXIS 2467 (Sept. 26, 1991).

Trial court’s sentence of 10 years for distribution of cocaine was excessive where the defendant was a drug addict and small time dealer, had no prior felony records as an adult, and other reported cases with similar circumstances affirmed sentences of six to eight years. State v. Miller, 587 So. 2d 125, 1991 La. App. LEXIS 2493 (Sept. 25, 1991).

Where the trial court was familiar with defendant’s prior conviction for armed robbery and considered it in imposing the 50-year sentence, and discussed defendant’s poor attitude and apparent lack of remorse, there was minimal compliance with La. Code Crim. Proc. Ann. art. 894.1, and a sentence of approximately one-half of the maximum did not appear excessive. State v. Watson, 575 So. 2d 411, 1991 La. App. LEXIS 179 (Jan. 31, 1991).

In the state’s prosecution of defendant for aggravated rape, aggravated kidnapping and armed robbery, the trial court did not impose an excessive sentence and did not fail to comply with sentencing guidelines, where defendant had been sentenced to 198 years at hard labor and life imprisonment at hard labor. State v. Toomer, 572 So. 2d 1152, 1990 La. App. LEXIS 2996 (Dec. 18, 1990).

In the State’s prosecution of defendant for armed robbery, defendant’s sentence was not excessive under La. Code Crim. Proc. Ann. art. 894.1, La. Const. art. I, § 20 where the trial court had adequately complied with the sentencing guidelines, and where the upper-range sentence did not shock the conscience. State v. Bishop, 571 So. 2d 749, 1990 La. App. LEXIS 2854 (Dec. 5, 1990).

Defendant’s sentence of two consecutive terms of 20 years at hard labor for conviction on two counts of distribution of cocaine was within the guidelines of La. Code Crim. Proc. Ann. art. 894.1, was not excessive under La. Const. art. I, § 20, and was appropriate under La. Code Crim. Proc. Ann. art. 883, because he had a pending charge for an earlier sale at the time he made the two sales to undercover officers. State v. Lewis, 567 So. 2d 726, 1990 La. App. LEXIS 2089 (Sept. 26, 1990), writ denied by 575 So. 2d 364, 1991 La. LEXIS 387 (La. 1991).

A sentence imposed on defendant for distributing heroin was not excessive, as the sentencing options of suspended sentence and parole, available under the penalty provision of La. Rev. Stat. Ann. § 40:966, had been considered by the sentencing judge in following the guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 and in considering any mitigating circumstances. State v. Grant, 555 So. 2d 528, 1989 La. App. LEXIS 2623 (Dec. 14, 1989), writ of certiorari denied by 558 So. 2d 602, 1990 La. LEXIS 707 (La. 1990).

Where defendants were sentenced as provided for in a plea bargain, the trial court was not obligated to articulate reasons for the sentences as required under La. Code Crim. Proc. Ann. art. 894.1. State v. Banks, 551 So. 2d 26, 1989 La. App. LEXIS 1606 (Sept. 28, 1989), writ of certiorari denied by 558 So. 2d 568, 1990 La. LEXIS 582 (La. 1990).

Where the trial court considered both the benefit defendant achieved through her plea bargain as well as the fact that she was arrested subsequent to the charged offense, it properly complied with La. Code Crim. Proc. Ann. art. 894.1. State v. Carter, 540 So. 2d 605, 1989 La. App. LEXIS 481 (Mar. 15, 1989).

Sentence of 12 years at hard labor imposed on defendant convicted of manslaughter was not excessive where the trial court adequately considered the factors listed in La. Code Crim. Proc. Ann. art. 894.1 and the sentence was less than sentences imposed in comparison cases. State v. Love, 535 So. 2d 420, 1988 La. App. LEXIS 1750 (Aug. 18, 1988).

Appeals court affirmed a defendant’s sentence for manslaughter after finding that defendant’s acts in reality constituted second degree murder; where the conduct involved was not adequately described by the offense, the concept that the maximum sentence could be imposed only for the most serious violation and the worst type of offender was not applicable. State v. Freeman, 521 So. 2d 783, 1988 La. App. LEXIS 567 (Feb. 24, 1988), writ of certiorari denied by 538 So. 2d 586, 1989 La. LEXIS 515 (La. 1989).

Where the trial court considered the items set forth in La. Code Crim. Proc. Ann. art. 894.1 in imposing the sentence on defendant, it was not necessary for the trial court to recite the entire checklist. State v. Williams, 521 So. 2d 629, 1988 La. App. LEXIS 658 (Feb. 23, 1988).

Under La. Code Crim. Proc. Ann. art. 894.1 the trial judge did not impose an excessive sentence when he considered defendant’s mitigating factors and sentenced him to two years less than the maximum sentence for the charge. State v. Walker, 520 So. 2d 1134, 1987 La. App. LEXIS 10915 (Dec. 9, 1987).

As there was no evidence of the trial court’s having considered the guidelines and a 25-year sentence for armed robbery was considered a severe one, the court remanded for the court to comply with La. Code Crim. Proc. Ann. art. 894.1. State v. Brown, 517 So. 2d 359, 1987 La. App. LEXIS 11027 (Dec. 8, 1987).

Where defendant was convicted of issuing worthless checks, a sentence of six years at hard labor was not excessive because defendant had a prior felony conviction for issuing worthless checks, defendant had 16 prior arrests, and defendant demonstrated an unflagging determination to engage in criminal activity. State v. Brantley, 514 So. 2d 747, 1987 La. App. LEXIS 10539 (Oct. 28, 1987).

Defendant convicted of unlawful possession of 256.6 grams of cocaine was properly sentenced to 25 years at hard labor, however, the trial court erred by ordering him to pay a $100,000 fine because a previous version of La. Rev. Stat. Ann. § 40:967F(2) had been declared unconstitutional and also erred in increasing defendant’s sentence by an additional 30 days because defendant was indigent and could not afford to pay $80 in court costs. State v. Hernandez, 513 So. 2d 312, 1987 La. App. LEXIS 10034 (Sept. 4, 1987), writ of certiorari denied by 516 So. 2d 130, 1987 La. LEXIS 10883 (La. 1987).

In light of the vicious nature of the crime and the injury inflicted on the victim when defendant robbed a convenience store and shot the clerk, his consecutive sentences of 60 years for aggravated battery and armed robbery were not excessive under La. Const. of 1974, art. I, § 20 and La. Code Crim. Proc. Ann. art. 894.1. State v. Robinson, 511 So. 2d 93, 1987 La. App. LEXIS 9791 (June 26, 1987).

Defendant’s sentence of concurrent nine year terms at hard labor upon pleading guilty to forgery and having multiple other counts of forgery and misdemeanor theft dropped was not excessive, as the sentencing judge considered aggravating and mitigating factors as required by La. Code Crim. Proc. Ann. art. 894.1, including his use of aliases, and false social security numbers and birth dates, as well as the sentence’s severity relative to the crime, including defendant’s reduced exposure to a more severe penalty by virtue of his plea bargain. State v. Abiodun, 509 So. 2d 821, 1987 La. App. LEXIS 9829 (June 23, 1987).

Defendant’s concurrent sentences of 66 years, 12 years, and 40 years, all at hard labor, were not unconstitutionally excessive, where defendant was convicted of armed robbery, aggravated burglary, and attempted aggravated rape, where defendant broke into his victim’s apartment, threatened her with a knife, attempted to rape her, bit her, and stole money and food stamps from her purse, where the sentences were within the sentencing range, where the trial court considered the factors in La. Code Crim. Proc. Ann. art. 894.1 before sentencing defendant, and where defendant had a prior criminal history that negated any of the mitigating factors. State v. Vital, 505 So. 2d 1006, 1987 La. App. LEXIS 9299 (Apr. 9, 1987), writ denied by 604 So. 2d 994, 1992 La. LEXIS 2796 (La. 1992).

Where defendant was convicted of arson and he argued that the district judge failed to apply La. Code Crim. Proc. Ann. art. 894.1, the appellate court stated that all the guidelines under art. 894.1 were considered because the district judge mentioned each factor and pointed out that defendant did not act under strong provocation or justification, that although the defendant had an illegitimate daughter, his period of incarceration would not create severe hardship on dependents, that the incident had caused extensive damage, and that there was only a remote possibility for restitution since the damage was substantial. State v. Olson, 503 So. 2d 779, 1987 La. App. LEXIS 8819 (Mar. 4, 1987), review denied by 508 So. 2d 85, 1987 La. LEXIS 9538 (La. 1987).

Because the trial court took into consideration factors such as the age of the victim, the disparity in the ages between the victim and the defendant, the defendant’s criminal history, as well as the lack of remorse shown by the defendant, under La. Code Crim. Proc. Ann. art. 894.1, the sentence imposed was not considered excessive. State v. Ezernack, 496 So. 2d 1317, 1986 La. App. LEXIS 8094 (Nov. 5, 1986).

Under La. Code Crim. Proc. Ann. art. 894.1, the defendant’s sentence of two years at hard labor was not considered excessive where he had an extensive criminal history and the nature of his present crime was considered heinous. State v. Ellis, 497 So. 2d 41, 1986 La. App. LEXIS 8095 (Nov. 5, 1986).

Although a sentence imposed on a defendant must not violate the cruel and unusual punishment prohibition of La. Const. art. I, § 20 or be grossly disproportionate to the offense committed, the trial court adequately complied with La. Code Crim. Proc. Ann. art. 894.1 by detailing reasons for the sentences imposed as well as factor in support of the imposition of consecutive sentences as per La. Code Crim. Proc. Ann. art. 883. State v. Piazza, 496 So. 2d 1229, 1986 La. App. LEXIS 7937 (Oct. 14, 1986).

Defendant’s sentence of three years at hard labor for receiving stolen goods valued at more than $500 was not cruel, excessive or unusual punishment under La. Const., art. I, § 20, was not grossly out of proportion to the severity of the crime, and was not a purposeless and needless imposition of pain and suffering; the trial court properly exercised discretion in imposing the sentence within statutory limits and appropriately considered both the aggravating and mitigating factors set forth in La. Code Crim. Proc. Ann. art. 894.1. State v. Smith, 496 So. 2d 1221, 1986 La. App. LEXIS 7946 (Oct. 14, 1986), writ of certiorari denied by 500 So. 2d 420, 1987 La. LEXIS 8356 (La. 1987).

Trial court’s sentence of defendant to five years at hard labor following his conviction of distribution of marijuana, was upheld upon a determination that the trial court properly considered the factors set forth in La. Code Crim. Proc. Ann. art. 894.1. State v. Cann, 494 So. 2d 1263, 1986 La. App. LEXIS 7667 (Sept. 24, 1986), writ denied by 501 So. 2d 228, 1987 La. LEXIS 8469 (La. 1987).

Where defendant was found guilty of perjury, she was properly sentenced to the maximum sentence allowed and was sentenced to prison, because the perjury resulted in the failure to prosecute a murder and defendant’s reasons were purely personal; the court fully complied with La. Code Crim. Proc. Ann. art. 894.1 when it imposed a sentence of imprisonment and there was no violation of La. Const. art. I, § 20, which prohibited cruel, excessive, or unusual punishment. State v. Bailey, 494 So. 2d 1199, 1986 La. App. LEXIS 7569 (Aug. 25, 1986), writ of certiorari denied by 496 So. 2d 351, 1986 La. LEXIS 7644 (La. 1986).

Defendant’s sentence imposing three years’ probation, jail time, payment of costs, and a special probation condition upon his conviction for obscenity was not excessive because the trial court tailored the sentence to defendant, the sentence was near the minimum sentence that could be imposed under sentencing guidelines, and was not grossly out of proportion to the offense. State v. Pashandi, 490 So. 2d 679, 1986 La. App. LEXIS 7210 (June 11, 1986).

Although defendant was a first felony offender and the mother of two children under six years of age, defendant’s sentences for convictions for accessory to felony theft and two counts of accessory to armed robbery were not excessive in violation of La. Const. art. I, § 20 because the record showed that the trial court considered the mitigating circumstances, in compliance with La. Code Crim. Proc. Ann. art. 894.1; furthermore, the court did not abuse its wide discretion in imposing sentences which were supported by the record in reflection of the severity of the crimes. State v. Brewer, 490 So. 2d 695, 1986 La. App. LEXIS 7237 (June 11, 1986).

Defendant’s sentence of 20 years at hard labor for the sale of a small amount of cocaine was disproportionate and required remand where the trial court had failed to consider the factors contained in La. Code Crim. Proc. Ann. art. 894.1; namely, the fact that defendant had no prior criminal history, that she had dependents and had supported a sick mother, her youth, and that she had only sold a small amount of cocaine and was clearly not a drug dealer. State v. Strickland, 486 So. 2d 1015, 1986 La. App. LEXIS 6488 (Apr. 2, 1986), set aside by, remanded by 505 So. 2d 752, 1987 La. App. LEXIS 9148 (La.App. 2 Cir. 1987).

Where either La. Code Civ. Proc. Ann. art. 894.1(A)(1), (2), or (3) was applicable, there was a legislative mandate to imprison a convicted felon; furthermore, the trial judge was aware of and considered the guidelines of art. 894.1, and the three-year sentence imposed on a probationer convicted of possession of marijuana with intent to distribute was in the lower range of the sentencing scale and was not apparently severe. State v. Carter, 485 So. 2d 260, 1986 La. App. LEXIS 6294 (Mar. 5, 1986), writ of certiorari denied by 492 So. 2d 1216, 1986 La. LEXIS 7015 (La. 1986), writ of certiorari denied by 479 U.S. 1087, 107 S. Ct. 1293, 94 L. Ed. 2d 149, 1987 U.S. LEXIS 696, 55 U.S.L.W. 3569 (1987).

Defendant’s three-year sentence to hard labor for marijuana distribution was excessive and the trial judge did not adequately comply with the sentencing guidelines by articulating that the substantial mitigating factors were considered. State v. Smith, 485 So. 2d 112, 1986 La. App. LEXIS 6247 (Feb. 26, 1986).

Where defendant was convicted of possession of a firearm by a convicted felon, the trial court erred when it failed to enumerate mitigating circumstances when sentencing; therefore, the case was remanded for resentencing in accordance with La. Code Crim. Proc. Ann. art. 894.1. State v. Claiborne, 483 So. 2d 1301, 1986 La. App. LEXIS 6097 (Feb. 14, 1986).

Where the trial court considered defendant’s history of criminality, his unlikeness to respond to probation, and the absence of mitigating circumstances in compliance with La. Code Crim. Proc. Ann. art. 894.1, a 99-year sentence for armed robbery was not excessive under La. Const. art. I, § 20. State v. Williams, 482 So. 2d 1090, 1986 La. App. LEXIS 6043 (Feb. 5, 1986).

Original sentence of 99 years at hard labor imposed on defendant, who was convicted of armed robbery, was not excessive; defendant deliberately engaged in an unprovoked act of terrorism, which would very likely have resulted in this victim’s death or serious injury, had defendant’s deadly purpose not been thwarted by the actions of the witnesses in this case. State v. Thomas, 479 So. 2d 28, 1985 La. App. LEXIS 10208 (Nov. 14, 1985).

Where, after reviewing a pre-sentence investigation, the trial judge was of the opinion that defendant was likely to commit another crime during any probationary period, that defendant needed a correctional environment best afforded by confinement, and that any lesser sentence would deprecate the seriousness of the offense, two concurrent sentences of six years at hard labor imposed for convictions on two counts of simple burglary were consistent with La. Code Crim. Proc. Ann. art. 894.1A and were not excessive or an abuse of trial court discretion. State v. Sepulvado, 473 So. 2d 912, 1985 La. App. LEXIS 8684 (Aug. 2, 1985).

Sentence of 4 years at hard labor and a $5,000 fine or on default to serve 1 additional year at hard labor for attempted distribution of a controlled dangerous substance in violation of La. Rev. Stat. Ann. § 40:967(A)(2) would be vacated and remanded where the trial court failed to articulate reasons for the apparently excessive sentence. State v. Perry, 472 So. 2d 344, 1985 La. App. LEXIS 9009 (June 26, 1985).

Trial court erred in imposing the maximum sentence on defendant where the trial judge did not consider any mitigating circumstances and where the sentence was based in part on his opinion that defendant committed perjury. State v. Adams, 471 So. 2d 298, 1985 La. App. LEXIS 8921 (June 5, 1985).

Trial court complied with La. Code Crim. Proc. Ann. art. 894.1 in sentencing defendant to 15 years’ imprisonment for armed robbery; defendant was a principal in a crime involving a gun, was a second offender with an arrest record dating back to his juvenile days, was an eleventh grade dropout with no substantial work history, and prior probation efforts had failed. State v. Gaines, 470 So. 2d 631, 1985 La. App. LEXIS 8892 (May 29, 1985).

Sentence of 20 years at hard labor was not excessive and the trial court properly complied with the sentencing guidelines under La. Code Crim. Proc. Ann. art. 894.1 where, contrary to defendant’s assertion that the trial court did not particularize the sentence to defendant’s particular case, the trial court (1) noted defendant’s consistent pattern of serious crime and that the pattern was worsening, (2) expressly indicated its concern for this specific crime because of the viciousness with which defendant attacked the persons within the house which defendant burglarized, and (3) stated its opinion that rehabilitation, if possible at all, could only be accomplished by long term incarceration. State v. Hamilton, 470 So. 2d 604, 1985 La. App. LEXIS 9757 (May 29, 1985).

Under La. Code Crim. Proc. Ann. art. 894.1, a sentence of 21 years at hard labor, the maximum under the Louisiana manslaughter statute, La. Rev. Stat. Ann. § 14:31, was proper, even though it was defendant’s first felony and the victim’s family requested leniency; defendant, a deputy sheriff, shot his wife at point blank range during a drunken argument. State v. Grow, 467 So. 2d 159, 1985 La. App. LEXIS 9203 (Apr. 10, 1985).

Defendant’s sentence of five years at hard labor for each of three drug-related offenses to run concurrently and a $5,000 fine was not excessive because the trial court followed La. Code Crim. Proc. Ann. art. 894.1 by individualizing defendant’s sentence to the particulars of the crime and the facts and background in the case supported the sentence and fine imposed in light of the sanctions imposed in similar cases where defendant’s involvement in the drug trade apparently was not limited to the immediate offenses, he had a large amount of various controlled substances in his possession at the time of his arrest, and he threatened police officers and an informant while he was out on bail. State v. Lasseigne, 461 So. 2d 1196, 1984 La. App. LEXIS 10139 (Dec. 12, 1984).

Sentence to the maximum of the offense for which the defendant pled guilty was not excessive where he had reduced his exposure to jail time by pleading guilty to the reduced charge, and his sentence was one half of the maximum of the possible sentence for the original charge. State v. Babcock, 461 So. 2d 477, 1984 La. App. LEXIS 10153 (Dec. 12, 1984).

Appeals court, in affirming manslaughter verdict, stated that the trial judge sufficiently articulated its consideration of the La. Code Crim. Proc. Ann. art. 894.1 sentencing factors to support the sentence such that the sentence was not excessive as prohibited by La. Const. art. I, § 20. State v. Jackson, 452 So. 2d 1225, 1984 La. App. LEXIS 8960 (June 6, 1984).

In the prosecution of defendant for manslaughter, the record failed to reveal a compliance with La. Code Crim. Proc. Ann. art. 894.1 sufficient for the court to exercise its function of appellate review of the sentence for excessiveness and remand for resentencing by the trial court was required. State v. Guerra, 450 So. 2d 404, 1984 La. App. LEXIS 8752 (May 16, 1984).

Sentence of one year for attempted simple robbery, even though defendant was a first offender with a history of mental illness, was supported by the record where it fell within the lower range of the statutory limit, there was minimal compliance with La. Code Crim. Proc. Ann. art. 894.1, and defendant exhibited a very violent demeanor. State v. Honore, 451 So. 2d 77, 1984 La. App. LEXIS 8809 (May 14, 1984).

Defendants’ sentence of 90 days in jail with 80 suspended and a fine was not excessive for their convictions for taking illegal deer. State v. Davis, 448 So. 2d 645, 1984 La. LEXIS 8358 (Feb. 27, 1984).

Trial court’s imposition of a sentence against a defendant under La. Code Crim. Pro. Ann. art. 894.1, of 19 years at hard labor plus two additional years imprisonment to run consecutively, without benefit of parole, probation, suspension of sentence, or credit for good time, following the defendant’s conviction of manslaughter, was neither excessive nor disproportionate to the crime. State v. Pickens, 445 So. 2d 159, 1984 La. App. LEXIS 8005 (Feb. 1, 1984).

Given compliance with La. Code Crim. Proc. Ann. art. 894.1, a sentence would not be set aside as excessive in the absence of a manifest abuse of the trial judge’s wide sentencing discretion; the court was unable to say that the trial judge abused his discretion in sentencing defendant to 40 years at hard labor without benefit of parole, probation or suspension of sentence; hence, the court did not find defendant’s sentence excessive. State v. Dunns, 441 So. 2d 745, 1983 La. LEXIS 12347 (Nov. 28, 1983).

Where a trial judge referred to defendant’s prior arrest for simple burglary and defendant’s need for a correctional environment, the trial judge’s sentence of defendant for simple burglary complied with Louisiana law. State v. Johnson, 442 So. 2d 719, 1983 La. App. LEXIS 9661 (Nov. 22, 1983).

Sentence of 15 years at hard labor for manslaughter was not constitutionally excessive despite the presence of several mitigating factors where defendant did not act under strong provocation and the victim’s conduct did not induce the killing. State v. Tompkins, 429 So. 2d 1385, 1983 La. LEXIS 10344 (Apr. 4, 1983).

Where an employee devised and engaged in a scheme in which he issued weekly payroll checks to two fictitious employees, a sentence of three years out of a maximum of 10 years for a conviction for forgery was not excessive. State v. Gordon, 364 So. 2d 1036, 1978 La. LEXIS 5466 (Nov. 13, 1978).

•• Ranges. — Defendant’s maximum sentence for aggravated assault with a firearm and simple criminal damage to property was excessive where the trial court specifically noted that a lesser sentence would have been proper for defendant because defendant was unlikely to repeat the conduct and did not require a custodial environment but the maximum was imposed in order to deter others. State v. Burnaman, 872 So. 2d 637, 2004 La. App. LEXIS 1214 (May 13, 2004).

Where defendant pleaded guilty pursuant to a plea bargain for simple escape, the trial court properly imposed a sentence of two years at hard labor and denied defendant’s motion for review and correction of an illegal sentence; because the sentence imposed was within the statutory range, it could not be appealed as excessive, and there was no need for the trial judge to give reasons for the sentence as required by La. Code Crim. Proc. Ann. art. 894.1. State v. White, 867 So. 2d 981, 2004 La. App. LEXIS 407 (Mar. 3, 2004).

Defendant’s convictions for sexual battery of a juvenile, in violation of La. Rev. Stat. Ann. § 14:43.1(A)(1), were proper, along with his maximum sentence, because the instant crimes were the most serious violations of the offense and defendant was the worst type of offender. State v. Dykes, 867 So. 2d 908, 2004 La. App. LEXIS 410 (Mar. 3, 2004), writ denied by La. 2004-0847, 882 So. 2d 1169, 2004 La. LEXIS 2870 (La. Sept. 24, 2004).

Trial court did not abuse its discretion in imposing a 99-year sentence for armed robbery and a 20-year sentence for attempted manslaughter considering that the armed robbery resulted in the death of the store owner, that it was one of three robberies committed during a 13-hour crime spree, and that defendant fired three shots from a semi-automatic weapon at mid-morning in the convenience store parking lot while aiming at a bystander who was trying to copy defendant’s license plate number; further, the trial judge properly considered both mitigating and aggravating circumstances as required by the sentencing guidelines. State v. Perrilloux, 864 So. 2d 843, 2003 La. App. LEXIS 3681 (Dec. 30, 2003), writ denied by La. 2004-0418, 876 So. 2d 830, 2004 La. LEXIS 2212 (La. June 25, 2004).

Forty-five-year sentence imposed for the crime of attempted aggravated rape was not excessive because was within the sentencing range; moreover, the evidence showed that the trial court considered the appropriate factors when finding that the 18-year-old defendant was in a position of trust when the crimes were committed, the offenses were committed several times, defendant encouraged another family member to engage in the same acts, and defendant threatened the five-year old victim. State v. McLelland, 860 So. 2d 31, 2003 La. App. LEXIS 2848 (Oct. 15, 2003), writ denied by La. 2003-3372, 871 So. 2d 347, 2004 La. LEXIS 1018 (La. Mar. 26, 2004).

Defendant’s 15-year sentence for possession of a firearm by a convicted felon, in violation of La. Rev. Stat. Ann. § 14:95.1, the maximum punishment allowed, was not unconstitutionally excessive given the significant injuries inflicted upon the shooting victim, and the fact that defendant put the safety of many people in jeopardy by firing a weapon in front of a bar; the fact defendant was offered, but rejected, a six-year sentence prior to trial as part of a plea agreement, was not a factor for consideration at sentencing pursuant to La. Code Crim. Proc. Ann. art. 894.1 State v. Brooks, 858 So. 2d 74, 2003 La. App. LEXIS 2478 (Sept. 16, 2003), writ denied by La. 2005-0200, 916 So. 2d 1044, 2005 La. LEXIS 2618 (La. Dec. 9, 2005).

Where cashier, and two witnesses all testified to the armed robber’s race, physical description, and clothing, and co-defendant’s testimony was corroborated by the testimony and video surveillance photographs, the evidence was sufficient to sustain defendant’s conviction, and defendant’s sentence of 100 years as a second felony offender, without benefit of parole, probation or suspension of sentence, was not excessive, especially in light of the fact that defendant actually had six prior armed robberies in 1997, and fired upon the two witnesses who briefly pursued defendant’s vehicle. State v. Turner, 850 So. 2d 811, 2003 La. App. LEXIS 1804 (June 19, 2003), writ denied by La. 2003-2170, 865 So. 2d 74, 2004 La. LEXIS 303 (La. Jan. 30, 2004).

In defendant’s appeal from his conviction for attempted aggravated incest, defendant argued that the trial court failed to properly consider the sentencing guidelines contained in La. Code Crim. Proc. Ann. art. 894.1, and that his sentence was constitutionally excessive; the appellate court held that the sentence imposed by the trial court in the instant case was the statutory maximum length of 10 years but the trial court did not, however, impose a fine, and the trial court did not abuse its discretion in imposing sentence where it suspended one-half of the sentence, because defendant was a first time offender. State v. James, 849 So. 2d 574, 2003 La. App. LEXIS 1353 (May 9, 2003).

Where a 21-year old defendant pled guilty to indecent behavior with a 13-year-old juvenile, which involved inappropriate sexual contact, but not sexual assault, the trial court gave adequate consideration to the factors set out in La. Code Crim. Proc. Ann. art. 894.1 in sentencing defendant to five years at hard labor, noting it was defendant’s second felony, defendant could have been sentenced as a habitual offender, defendant had violated probation in another state, defendant did not act under strong provocation, and there was some emotional harm to the victim. State v. Delgado, 845 So. 2d 581, 2003 La. App. LEXIS 1239 (Apr. 30, 2003).

Maximum sentences are reserved for the most egregious offenders. State v. Tarver, 846 So. 2d 851, 2003 La. App. LEXIS 651 (Mar. 12, 2003), remanded by La. App. 2002-0973, 2003 La. App. LEXIS 739 (La.App. 3 Cir. Mar. 26, 2003), writ denied by La. 2003-1157, 858 So. 2d 416, 2003 La. LEXIS 3382 (La. Nov. 14, 2003).

When the sentence imposed is statutorily prescribed, trial court compliance with La. Code Crim. Proc. Ann. art. 894.1 is not mandated. State v. Green, 839 So. 2d 970, 2003 La. App. LEXIS 520 (Mar. 5, 2003), writ denied by La. 2003-0973, 857 So. 2d 517, 2003 La. LEXIS 3287 (La. Nov. 7, 2003).

Sentence of 25 years in the department of corrections was not an abuse of discretion where it was defendant’s first conviction for possession of cocaine. State v. Pham, 839 So. 2d 214, 2003 La. App. LEXIS 104 (Jan. 22, 2003).

Maximum, or nearly maximum, terms of defendant’s imprisonment were not excessive where defendant exploited a position of trust to commit sexual battery and indecent behavior with a juvenile where defendant established a relationship of trust with the victim and her family and then abused that relationship. State v. Kirsch, 836 So. 2d 390, 2002 La. App. LEXIS 3992 (Dec. 20, 2002), writ denied by La. 2003-0238, 852 So. 2d 1024, 2003 La. LEXIS 2388 (La. Sept. 5, 2003).

Where defendant claimed that the trial court failed to state aggravating and mitigating factors, compliance with La. Code Crim. Proc. Ann. art. 894.1 was met when trial court informed defendant it was imposing the mandatory life sentence for second degree murder. State v. Paddio, 832 So. 2d 1120, 2002 La. App. LEXIS 3737 (Dec. 11, 2002), writ denied by La. 2003-0402, 867 So. 2d 682, 2004 La. LEXIS 531 (La. Feb. 13, 2004).

Where the defendant was convicted of theft of goods valued over $500 and the presentencing investigatory report indicated that defendant had been arrested 50 times as an adult and convicted of 19 offenses in the past 24 years, his sentence of 20 years at hard labor was affirmed; the record supported the sentence and the district court did not abuse its sentencing discretion under the provisions of La. Code Crim. Proc. Ann. art. 894.1 in imposing the 20-year sentence. State v. Williams, 833 So. 2d 428, 2002 La. App. LEXIS 3691 (Nov. 20, 2002), writ of certiorari denied by La. 2003-0036, 855 So. 2d 307, 2003 La. LEXIS 2772 (La. Oct. 3, 2003).

Defendant’s sentence of four years at hard labor without the benefit of parole, probation, or suspension of sentence for his conviction for pornography involving juveniles was not unduly harsh or excessive; under La. Rev. Stat. Ann. § 14:81.1(E), the trial court had no choice but to sentence defendant to a hard labor sentence without benefit of parole, probation, or suspension of sentence, and therefore, the trial court was not required to consider La. Code Crim. Proc. Ann. art. 894.1(A), (B). State v. Roberts, 796 So. 2d 779, 2001 La. App. LEXIS 2114 (Oct. 3, 2001), writ denied by La. 2001-2974, 825 So. 2d 1163, 2002 La. LEXIS 2741 (La. Sept. 20, 2002).

Because the trial court imposed the minimum sentence and that sentence was not apparently severe, there was no need for a remand for compliance with La. Code Crim. Proc. Ann. art. 894.1. State v. Walker, 773 So. 2d 735, 2000 La. App. LEXIS 1839 (July 12, 2000), writ denied by La. 2000-2438, 798 So. 2d 105, 2001 La. LEXIS 2548 (La. Sept. 28, 2001).

Sentence within the statutory limit is constitutionally excessive if it is grossly out of proportion to the severity of the crime or is nothing more than the purposeless imposition of pain and suffering; generally, a reviewing court must determine whether the trial judge adequately complied with the sentencing guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 and whether the sentence is warranted in light of the particular circumstances of the case; if so, the reviewing court must determine whether the sentence imposed is too severe in light of the particular defendant and the circumstances of his case. State v. Gillet, 763 So. 2d 725, 2000 La. App. LEXIS 1421 (May 10, 2000).

Trial court’s failure to comply with La. Code Crim. Proc. Ann. art. 894.1 does not automatically render the sentence invalid if the record clearly illuminates the sentencing choice and reflects that the sentence is not excessive.; the articulation of the factual basis for a sentence is the goal of art. 894.1, not rigid or mechanical compliance with its provisions. State v. Gillet, 763 So. 2d 725, 2000 La. App. LEXIS 1421 (May 10, 2000).

If adequate compliance with La. Code Crim. Proc. Ann. art. 894.1 is found, the reviewing court must determine whether the sentence imposed is too severe in light of the particular defendant and the circumstances of his case, keeping in mind that maximum sentences should be reserved for the most egregious violators of the offense so charged. State v. Rice, 758 So. 2d 911, 2000 La. App. LEXIS 704 (Mar. 15, 2000).

Defendant’s sentences of 15 years at hard labor for aggravated burglary and 20 years at hard labor without benefits for attempted second degree kidnapping were not excessive, particularly as defendant was proved a habitual offender. State v. Greenwell, 746 So. 2d 29, 1999 La. App. LEXIS 2333 (Aug. 18, 1999).

Contention of a defendant that the trial court failed to comply with the requirements of La. Code Crim. Proc. Ann. art. 894.1 when imposing sentence was without merit; noting that there was an adequate factual basis in the record for the imposed sentence, the trial court’s failure to articulate every circumstance listed in art. 894.1 did not require a remand for resentencing where the sentence was not severe and fell within the permissible sentencing range. State v. Sanders, 734 So. 2d 1276, 1999 La. App. LEXIS 1479 (May 19, 1999), writ denied by La. 1999-1980, 752 So. 2d 175, 2000 La. LEXIS 96 (La. Jan. 7, 2000), writ denied by La. 2002-0691, 836 So. 2d 129, 2003 La. LEXIS 540 (La. Feb. 14, 2003), writ denied by La. 2003-3084, 888 So. 2d 825, 2004 La. LEXIS 3715 (La. Dec. 10, 2004).

Where defendant was charged with attempted second degree murder but entered a guilty plea to aggravated battery, sentence of 10 years at hard labor with five years suspended was not excessive; the plea significantly reduced defendant’s sentence. State v. Bailey, 682 So. 2d 1271, 1996 La. App. LEXIS 2594 (Oct. 30, 1996).

Trial court clearly considered the sentencing guidelines pursuant to La. Code Crim. Proc. Ann. art. 894.1 when it imposed a sentence upon defendant’s conviction for the offense of manslaughter which was within the range of the sentencing guidelines, and commented that defendant deserved a longer sentence. State v. Coleman, 647 So. 2d 1355, 1994 La. App. LEXIS 3400 (Dec. 15, 1994), writ of certiorari denied by La. 95-0145, 654 So. 2d 1354, 1995 La. LEXIS 1400 (La. May 19, 1995).

Former La. Rev. Stat. Ann. § 15:328(B), and former La. Code Crim. Proc. Ann. art. 881.6 (both now La. Code Crim. Proc. Ann. art. 894.1) recognize the discretion afforded the sentencing court to deviate from the recommended ranges in cases reflecting aggravating or mitigating circumstances, and require a reviewing court to look to both the Louisiana Sentencing Guidelines and the factual findings upon which the sentence is based. State v. Smith, 629 So. 2d 333, 1993 La. LEXIS 3585 (Dec. 10, 1993).

Trial court clearly indicated on the record pursuant to La. Code Crim. Proc. Ann. art. 894.1 adequate reasons for imposing on defendant the maximum sentence under La. Rev. Stat. Ann. §§ 14:27 and 14:62 for attempted simple burglary when the sentencing judge cited defendant’s lack of positive response to the lenient sentences imposed for two prior convictions, one of them a felony. State v. Jones, 596 So. 2d 1360, 1992 La. App. LEXIS 608 (Mar. 6, 1992), writ of certiorari denied by 598 So. 2d 373, 1992 La. LEXIS 1771 (La. 1992).

Defendant was properly convicted of armed robbery under La. Rev. Stat. Ann. § 14:64 based upon the victim’s photo line-up and in-trial identifications, even though the victim’s description to police contained minor details at variance with the defendant’s actual appearance; defendant’s 15-year maximum sentence was not excessive because it complied with the mandatory sentencing guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 and was not excessive under La. Const. art. I, § 20. State v. Brown, 588 So. 2d 1317, 1991 La. App. LEXIS 2785 (Oct. 30, 1991), writ of certiorari denied by 592 So. 2d 1298, 1992 La. LEXIS 622 (La. 1992).

The trial court’s sentence of defendant did not require remand for failure to articulate extensive sentencing reasons under La. Rev. Stat. Ann. § 14:62.1, La. Code Crim. Proc. Ann. art. 894.1, La. Const. art. I, § 20, where the sentencing choice was within the lower range of possible sentences which could have been imposed and appeared adequately supported by the record, which included a pre-sentence investigation. State v. Camp, 580 So. 2d 957, 1991 La. App. LEXIS 1363 (May 15, 1991).

Maximum sentence of 10 years at hard labor given to a 17 year old first time offender for aggravated battery was upheld as not being excessive where he had kicked the victim with his tennis shoe and left the victim seriously injured and in a coma. State v. Munoz, 575 So. 2d 848, 1991 La. App. LEXIS 283 (Feb. 14, 1991), writ of certiorari denied by 577 So. 2d 1009, 1991 La. LEXIS 1287 (La. 1991).

Defendant’s sentence was not excessive because it was within the sentencing ranges and the trial court clearly considered the fact that the defendant was a first time felony offender and that his incarceration would result in hardship on his family; the court held that the defendant’s sentence was not an abuse given his age and the acts he engaged in. State v. Kidd, 568 So. 2d 175, 1990 La. App. LEXIS 2104 (Sept. 26, 1990).

Trial court did not abuse its discretion in sentencing defendant, whose admissions suggested his earlier frequent involvement in the drug trade, to nine years at hard labor for one transaction of cocaine distribution. State v. Winston, 1990 La. App. LEXIS 2117 (Sept. 26, 1990).

Defendant convicted of attempted simple burglary was properly sentenced to the maximum sentence of six years’ hard labor because defendant had a prior burglary conviction. State v. McGuire, 560 So. 2d 545, 1990 La. App. LEXIS 868 (Apr. 10, 1990), writ of certiorari denied by 565 So. 2d 941, 1990 La. LEXIS 1984 (La. 1990).

Where a defendant who was a fourth time offender pled guilty of two counts of aggravated crime against nature on a plea agreement, it was not an abuse of discretion for the court to impose a maximum sentence rather than comply with the guidelines. State v. Varnum, 551 So. 2d 705, 1989 La. App. LEXIS 1750 (Oct. 11, 1989).

It was not essential for the trial court to state every aggravating and mitigating factor recited in La. Code Crim. Proc. Ann. art. 894.1 in sentencing defendant for theft, where the imposition of three years imprisonment was not apparently severe and was in the lower range of the sentencing scale under La. Rev. Stat. Ann. § 14:67. State v. Broussard, 549 So. 2d 935, 1989 La. App. LEXIS 1675 (Oct. 4, 1989), writ of certiorari denied by 556 So. 2d 1259, 1990 La. LEXIS 195 (La. 1990).

Where defendant had committed three prior felonies and evidenced a likelihood of recidivism, and the sentencing range for his offense of purse snatching, a violation of La. Rev. Stat. Ann. § 14:65.1, was between two and 20 years, a seven-year sentence was not excessive under the sentencing guidelines of La. Code Crim. Proc. Ann. art. 894.1. State v. Broussard, 546 So. 2d 656, 1989 La. App. LEXIS 1408 (July 5, 1989).

A maximum 40-year prison sentence, imposed against a defendant convicted of forcible rape, was proper where the trial judge stated for the record the considerations taken into account and the factual basis in imposing the sentence. State v. Moore, 534 So. 2d 1275, 1988 La. App. LEXIS 2867 (Nov. 29, 1988), writ denied by 560 So. 2d 21, 1990 La. LEXIS 885 (La. 1990).

Although a judge need not specifically recite each of the factors listed in La. Code Crim. Proc. Ann. art. 894.1, the record must reflect that he adequately considered the sentencing guidelines and that there is an adequate factual basis for the sentence imposed. State v. Shelton, 523 So. 2d 920, 1988 La. App. LEXIS 671 (Apr. 12, 1988).

Defendant’s sentence to eight months of community service at 40 hours per week for public bribery was not excessive because the trial court complied with La. Code Crim. Proc. Ann. art. 984.1, as the trial judge weighed the aggravating and mitigating factors and determined that a suspended sentence was appropriate based upon the gravity of the sentence and defendant’s lack of prior criminal history; however, defendant could have received a term of incarceration. State v. Pounds, 522 So. 2d 1119, 1988 La. App. LEXIS 600 (Feb. 23, 1988), writ of certiorari denied in part, reversed in part by 526 So. 2d 789, 1988 La. LEXIS 1333 (La. 1988).

In the conviction of defendant for simple burglary, a violation of La. Rev. Stat. Ann. § 14:62, the trial court properly sentenced defendant to 12 years where the trial court adequately considered the sentencing guidelines, where the trial court took into account the mitigating factors of La. Code Crim. Proc. Ann. art. 894.1, and where the sentence imposed did not shock one’s conscience under La. Const. art. I, § 20. State v. Howard, 511 So. 2d 11, 1987 La. App. LEXIS 9787 (June 26, 1987).

In light of the vicious nature of the crime and the injury inflicted on the victim when defendant robbed a convenience store and shot the clerk, his consecutive sentences of 60 years for aggravated battery and armed robbery were not excessive under La. Const. of 1974, art. I, § 20 and La. Code Crim. Proc. Ann. art. 894.1. State v. Robinson, 511 So. 2d 93, 1987 La. App. LEXIS 9791 (June 26, 1987).

Defendant’s sentence of three years at hard labor for receiving stolen goods valued at more than $500 was not cruel, excessive or unusual punishment under La. Const., art. I, § 20, was not grossly out of proportion to the severity of the crime, and was not a purposeless and needless imposition of pain and suffering; the trial court properly exercised discretion in imposing the sentence within statutory limits and appropriately considered both the aggravating and mitigating factors set forth in La. Code Crim. Proc. Ann. art. 894.1. State v. Smith, 496 So. 2d 1221, 1986 La. App. LEXIS 7946 (Oct. 14, 1986), writ of certiorari denied by 500 So. 2d 420, 1987 La. LEXIS 8356 (La. 1987).

Defendant was properly given the maximum sentence after he pled guilty to possessing over 100 pounds of marijuana because the offense to which he pled guilty, pursuant to a plea bargain, did not adequately describe his conduct. State v. Gooden, 490 So. 2d 622, 1986 La. App. LEXIS 7185 (June 11, 1986).

Where a defendant convicted of simple burglary was sentenced within the sentencing range authorized by La. Rev. Stat. Ann. § 14:62, and where the sentencing court properly set forth its reasons in imposing sentence, as required by La. Code Crim. Proc. Ann. art. 894.1, including the consideration of mitigating and aggravating factors, and of the presentence investigation report, a sentence of six years at hard labor could not be considered excessive. State v. Stewart, 486 So. 2d 906, 1986 La. App. LEXIS 6507 (Mar. 25, 1986).

Defendant was properly sentenced to the maximum of 21 years at hard labor under La. Const. art. I, § 20, La. Code Crim. Proc. Ann. art. 894.1, La. Rev. Stat. Ann. §§ 14:10(1), 14:30.1, and 15:445, where defendant could have been convicted of second degree murder, since the trial court was not required under La. Code Crim. Proc. Ann. art. 894.1 to enumerate every mitigating factor as long as there was an adequate basis for the sentence, and the sentence was not excessive. State v. Darby, 476 So. 2d 400, 1985 La. App. LEXIS 9811 (Sept. 25, 1985).

Where defendant was convicted of aggravated battery, which carried a maximum sentence of 10 years at hard labor and a $5,000 fine, and he was sentenced to five years’ custodial confinement, the sentence was not excessive; the trial court properly followed the guidelines and considered defendant’s dire need for custodial correctional treatment, his youth, his extensive juvenile record, and his probable substance abuse problem. State v. Day, 468 So. 2d 1336, 1985 La. App. LEXIS 9391 (Apr. 16, 1985).


Compliance with La. Code Crim. Proc. Ann. art. 894.1 is not an end in itself; the articulation of the factual basis for a sentence is the goal of the article, not rigid or mechanical compliance with its provisions; where the record clearly shows an adequate factual basis for the sentence imposed, remand is unnecessary, even where there has been full compliance with art. 894.1. State v. Necaise, 466 So. 2d 660, 1985 La. App. LEXIS 8476 (Mar. 11, 1985).

Where the trial judge considered defendant’s mitigating factors when sentencing her, and imposed a sentence within the statutory guidelines of La. Code Crim. Proc. Ann. art. 894.1 and La. Rev. Stat. Ann. § 14:72, and the record reflected that her sentence was not excessive, the sentence would not be reversed on appeal. State v. Turner, 465 So. 2d 130, 1985 La. App. LEXIS 8312 (Feb. 26, 1985).

Defendant’s sentence at three years at hard labor for distributing marijuana was not excessive, as it was within the lower range of La. Rev. Stat. Ann. § 40:966B(2), as defendant’s extensive criminal history necessitated correctional treatment, and as the guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 were complied with in sentencing, including the consideration of the presentence investigation, the seriousness of the crime, and defendant’s age and education. State v. Richard, 450 So. 2d 57, 1984 La. App. LEXIS 8727 (May 16, 1984).

Conclusory statements by a sentencing judge that a defendant was without hope of rehabilitation as a multiple offender and imposition of a maximum sentence only on that basis was in violation of La. Code Crim. Proc. Ann. art. 894.1 where there had no individualizing of the sentence to the particular defendant and the crime, and required that the reviewing court remand the case back for resentencing in compliance with art. 894.1. State v. Swift, 449 So. 2d 654, 1984 La. App. LEXIS 8622 (Apr. 6, 1984).

Defendant’s 25-year sentence for simple rape after raping his victim at knife-point was proper, as the sentencing guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 were complied with in particularizing the sentence to defendant, and as the maximum sentence for the reduced charge was not excessive given the crime’s brutality and defendant’s violent nature. State v. Lane, 427 So. 2d 1276, 1983 La. App. LEXIS 7908 (Feb. 22, 1983).

Mid-range sentence was appropriate for a forcible rape defendant who used the threat of force but used no weapons in the offense conduct and where the victim suffered scars and scrapes and seemed to suffer no lasting emotional damage; the reviewing court reduced a 40-year maximum sentence to a 25-year sentence that was the mid-point of the sentencing range given the trial judge had not articulated properly reasons for imposition of the maximum sentence which was constitutionally excessive. State v. Telsee, 425 So. 2d 1251, 1983 La. LEXIS 9549 (Jan. 10, 1983).

•• Stays. — In defendant’s trial for armed robbery, the trial court did not comply with La. Code Crim. Proc. Ann. art. 894.1, where the trial court’s comments traced La. Code Crim. Proc. Ann. arts. 894.1(A)(2) and 894.1(A)(3) almost verbatim, but there was no statement of the factual basis for imposing the maximum sentence. State v. Kenner, 384 So. 2d 413, 1980 La. LEXIS 7536 (May 19, 1980).

•• Suspension. — Per La. Code Crim. Proc. Ann. art. 894.1(B), a court may impose a sentence, including incarceration or other significant sanctions, that is appropriate under the sentencing guidelines, notwithstanding any limitation on probation or suspension of sentence under the provisions of La. Code Crim. Proc. Ann. art. 893. State v. Duplechin, 631 So. 2d 669, 1994 La. App. LEXIS 210 (Feb. 2, 1994).

Pursuant to La. Code Crim. Proc. Ann. arts. 881.1-881.4, and former La. Code Crim. Proc. Ann. art. 894.1, rigid conformity to the Louisiana sentencing guidelines is not required; what is required, however, is that the guidelines be consulted and used as a norm; where aggravating or extenuating circumstances are present and of record, an enhanced or reduced sentence may be imposed; however, a sentence that grossly exceeds the guidelines and is not supported by the record is unlawful and may be reversed on appeal. State v. Smith, 610 So. 2d 152, 1992 La. App. LEXIS 3583 (Dec. 1, 1992), affirmed in part and reversed in part by, remanded by 629 So. 2d 333, 1993 La. LEXIS 3585 (La. 1993).

Where defendant was convicted of three counts of cruelty to the infirm, her sentence was not excessive where the sentence imposed was suspended and subject to certain conditions; she received a small percentage of the possible total sentence. State v. Pratt, 573 So. 2d 607, 1991 La. App. LEXIS 142 (Jan. 23, 1991).

•• Vindictiveness. — Defendant’s sentence was vacated and remanded for resentencing after the trial judge commented that defendant did not accept responsibility for his actions until a jury had convicted him, after defendant chose to exercise his right to trial rather than plead guilty. While it is proper to consider whether a defendant had accepted responsibility in determining the severity of a sentence, it is improper to equate exercising one’s constitutional right to stand trial for an offense charged with the refusal to accept responsibility for criminal behavior. State v. Thomas, 780 So. 2d 470, 2001 La. App. LEXIS 64 (Jan. 31, 2001).

• Postconviction Proceedings

•• General Overview. — Defendant’s conviction for aggravated cruelty to animals and sentence were proper where his sentence was not excessive in violation of La. Const. art. I, § 20 and where defendant failed to comply with La. Code Crim. Proc. Ann. art. 881.1 and did not include a specific ground upon which his motion for reconsideration of his sentence was based; therefore, on appeal, the court did not consider defendant’s argument that the trial court failed to comply with La. Code Crim. Proc. Ann. art. 894.1. State v. Collins, 768 So. 2d 674, 2000 La. App. LEXIS 2187 (Sept. 27, 2000).

•• Motions to Set Aside Sentence. — Where record showed that defendant failed to file a motion to reconsider sentence in accordance with La. Code Crim. Proc. Ann. art. 881.1, defendant was precluded from complaining on appeal of inadequate compliance with La. Code Crim. Proc. Ann. art. 894.1 and was limited to review of the bare claim that the sentence was constitutionally excessive. State v. Thornton, 836 So. 2d 1235, 2003 La. App. LEXIS 126 (Jan. 29, 2003), writ of certiorari denied by La. 2003-0861, 857 So. 2d 474, 2003 La. LEXIS 3181 (La. Oct. 31, 2003).

Defendant’s argument that the trial court erred by failing to state for the record the considerations taken into account and factual basis for imposing the sentence, as required by La. Code Crim. Proc. Ann. art. 894.1(C), failed because it was not included in the motion for reconsideration filed under La. Code Crim. Proc. Ann. art. 881.1. State v. Stacker, 836 So. 2d 601, 2002 La. App. LEXIS 4150 (Dec. 30, 2002), writ denied by La. 2003-0411, 855 So. 2d 327, 2003 La. LEXIS 2917 (La. Oct. 10, 2003).

The trial court’s failure to articulate every circumstance listed in La. Code Crim. Proc. Ann. art. 894.1 will not require a remand for re-sentencing. State v. Richardson, 790 So. 2d 717, 2001 La. App. LEXIS 1711 (June 27, 2001).

Because defendant failed to file a motion for reconsideration of his sentence, he was precluded from raising his claims of excessive sentence or that the trial court failed to consider the sentence factors of La. Code Crim. Proc. Ann. art. 894.1. State v. Boudreaux, 777 So. 2d 596, 2000 La. App. LEXIS 3432 (Dec. 20, 2000), writ denied by La. 2001-1893, 805 So. 2d 1181, 2002 La. LEXIS 63 (La. Jan. 4, 2002), writ denied by La. 2001-1180, 805 So. 2d 1183, 2002 La. LEXIS 70 (La. Jan. 4, 2002).

Defendant’s La. Code Crim. Proc. Ann. art. 894.1 motion to reconsider his sentences were properly denied and defendant was properly committed to the Department of Corrections under La. Rev. Stat. Ann. § 15:824(C). The trial court’s explanation that it believed that consecutive sentences were appropriate because defendant kidnapped and murdered his victim after having completed armed robberies was sufficient justification for the imposition of consecutive sentences. State v. Morris, 770 So. 2d 908, 2000 La. App. LEXIS 2923 (Nov. 3, 2000), writ denied by La. 2000-3293, 799 So. 2d 496, 2001 La. LEXIS 3996 (La. Oct. 12, 2001), writ of certiorari denied by 535 U.S. 934, 122 S. Ct. 1311, 152 L. Ed. 2d 220, 2002 U.S. LEXIS 1637, 70 U.S.L.W. 3577 (2002).

Although the trial judge did not strictly comply with the sentencing guidelines, as he did not determine the appropriate grid cell for both convictions, his indication of a grid cell demonstrated that he did consider the guidelines, and as long as the trial judge considered the sentencing guidelines and stated this in the record, he had discretion whether or not to comply with them; even though the two-year sentence for simple criminal damage greatly exceeded the sentencing range, because it ran concurrently with the four-year sentence for simple burglary, there was no abuse of discretion. State v. Trahan, 608 So. 2d 679, 1992 La. App. LEXIS 3352 (Nov. 4, 1992).

• Appeals

•• Procedures

••• Records on Appeal. — Where the record clearly shows an adequate factual basis for the sentence imposed, remand is unnecessary even where there has not been full compliance with La. Code Crim. Proc. Ann. art. 894.1. State v. Bounds, 873 So. 2d 901, 2004 La. App. LEXIS 1181 (May 12, 2004).

Consecutive sentences for attempted aggravated rape and burglary were vacated where the district court had not stated any reasons for making the sentences consecutive; although the record would have supported consecutive sentences there were also countervailing considerations, and from the district court’s silence, the appellate court could not assume that it found any of the factors to have been paramount. State v. Kennedy, 859 So. 2d 312, 2003 La. App. LEXIS 2987 (Oct. 29, 2003).

On review, an appellate court does not determine whether another sentence may have been more appropriate, but whether the trial court abused its discretion in sentencing a defendant, and the trial court must specifically state for the record the considerations taken into account and the factual basis for the sentence under La. Code. Crim. Proc. Ann. art. 894.1(C); although not all aggravating and mitigating factors listed in art. 894.1(A) must be referenced by the sentencing judge, the record must affirmatively reflect that adequate consideration was given to codal guidelines in particularizing the defendant’s sentence. State v. Tarver, 846 So. 2d 851, 2003 La. App. LEXIS 651 (Mar. 12, 2003), remanded by La. App. 2002-0973, 2003 La. App. LEXIS 739 (La.App. 3 Cir. Mar. 26, 2003), writ denied by La. 2003-1157, 858 So. 2d 416, 2003 La. LEXIS 3382 (La. Nov. 14, 2003).

Where sentencing transcript documents addressed both the aggravating and mitigating factors set forth in La. Code Crim. Proc. Ann. art. 894.1, the sentencing transcript documents complied with the sentencing requirements. State v. Harrison, 598 So. 2d 1211, 1992 La. App. LEXIS 1278 (Apr. 30, 1992).

In anticipation of appellate review, the trial record is required to reflect that the trial court adequately considered the guidelines contained in La. Code Crim. Proc. Ann. art. 894.1 before imposing sentence. State v. Pender, 521 So. 2d 556, 1988 La. App. LEXIS 637 (Feb. 23, 1988).

Where inadequate compliance with La. Code Crim. Proc. Ann. art. 894.1 is exhibited by the record, the court may remand for re-sentencing in accordance with the mandatory requirements of art. 894.1, whether or not formal request has been made in the trial court that it comply with law; however, if, as required by art. 894.1, the trial court has stated the factual basis and individual considerations upon which the sentence is based, then upon formal assignment of error the court will review whether the trial court’s large discretion has been abused. State v. Cox, 369 So. 2d 118, 1979 La. LEXIS 7265 (Mar. 5, 1979).

•• Reversible Errors

••• General Overview. — While the trial court erred in failing to advise defendant about certain statutory provisions under La. Code Crim. Proc. Ann. art. 930.8(C) and La. Code Crim. Proc. Ann. art. 894.1(D), regarding post-conviction relief, his release date, diminution of sentence, eligibility for parole and other matters, these errors were not reversible per La. Code Crim. Proc. Ann. art. 894.1(F). State v. Price, 676 So. 2d 1114, 1996 La. App. LEXIS 1391 (June 25, 1996).

•• Reviewability

••• General Overview. — A reviewing court does not consider the trial court’s alleged failure to comply with La. Code Crim. Proc. Ann. art. 894.1 when no motion to reconsider the sentence is filed; nonetheless, where there is a constitutional mandatory sentence, there is no need for the trial court to justify under art. 894.1 a sentence it is legally required to impose. State v. Pratt, 754 So. 2d 355, 2000 La. App. LEXIS 274 (Mar. 1, 2000), writ denied sub nomine State v. Simpson, La. 2000-1013, 787 So. 2d 1009, 2001 La. LEXIS 950 (La. Mar. 23, 2001).

••• Preservation for Review

•••• General Overview. — In a criminal appeal, defendant failed to preserve his claim that the trial court erred in failing to consider his presentence investigation (PSI) where the record did not reflect that the trial judge received or reviewed the PSI; however, defendant did not bring this issue to the trial court’s attention at sentencing. State v. Stewart, 866 So. 2d 1016, 2004 La. App. LEXIS 73 (Jan. 27, 2004), writ denied by La. 2004-0449, 876 So. 2d 832, 2004 La. LEXIS 2218 (La. June 25, 2004).

Sentence imposed for vehicular homicide was affirmed because (1) defendant failed to raise the adequacy of the trial court’s compliance with La. Code Crim. Proc. Ann. art. 894.1 in the trial court, thus, defendant was precluded from raising the issue on appeal under La. Code Crim. Proc. Ann. art. 881.1, and (2) the term of the sentence imposed was not excessive under La. Const. art. I, § 20 because the trial court considered all of the circumstances surrounding the victim’s death, including defendant’s prior convictions for driving while intoxicated; however, remand for partial resentencing was appropriate in that the sentence was illegally lenient, where the trial court failed to impose a fine and order participation in a substance abuse or a driver improvement program as required under La. Rev. Stat. Ann. § 14:32.1. State v. Norris, 837 So. 2d 723, 2003 La. App. LEXIS 114 (Jan. 29, 2003), writ denied by La. 2003-0982, 857 So. 2d 518, 2003 La. LEXIS 3289 (La. Nov. 7, 2003).

Where record showed that defendant failed to file a motion to reconsider sentence in accordance with La. Code Crim. Proc. Ann. art. 881.1, defendant was precluded from complaining on appeal of inadequate compliance with La. Code Crim. Proc. Ann. art. 894.1 and was limited to review of the bare claim that the sentence was constitutionally excessive. State v. Thornton, 836 So. 2d 1235, 2003 La. App. LEXIS 126 (Jan. 29, 2003), writ of certiorari denied by La. 2003-0861, 857 So. 2d 474, 2003 La. LEXIS 3181 (La. Oct. 31, 2003).

Defendant was precluded from raising the claims that the trial court imposed an excessive sentence and failed to consider the sentencing factors enunciated in La. Code Crim. Proc. Ann. art. 894.1 because defendant failed to make an oral or written motion for reconsideration of sentence or object to the sentence. State v. Rodriguez, 781 So. 2d 640, 2001 La. App. LEXIS 321 (Feb. 14, 2001).

Alleged error committed by the trial court in failing to state the considerations taken into account and the factual basis for imposing sentence as required by La. Code Crim. Proc. Ann. art. 894.1C were waived where defendant failed to raise the issue in the trial court. State v. Wickem, 759 So. 2d 961, 2000 La. App. LEXIS 866 (Apr. 12, 2000), writ denied by La. 2000-1371, 785 So. 2d 839, 2001 La. LEXIS 653 (La. Feb. 16, 2001).

Defendant, who never raised the issue of excessive sentence in the 14 years following his conviction, created a situation where meaningful review of his case was impossible and could not complain in his out of time appeal that the trial court did not adequately comply with La. Code Crim. Proc. Ann. art. 894.1. State v. Hunter, 654 So. 2d 781, 1995 La. App. LEXIS 979 (Apr. 13, 1995), writ of certiorari denied by La. 95-1217, 661 So. 2d 464, 1995 La. LEXIS 2212 (La. Oct. 6, 1995).

•• Standards of Review

••• General Overview. — Where defendant argued that his sentences were excessive as a result of the cumulation of all the charges for trial and that the trial judge erred ordering that he be sentenced to consecutive sentences, considering the findings and recommendations contained in the presentence investigation report, the evidence of defendant’s guilt for the crimes under appellate review, and his status as a sixth felony offender under La. Rev. Stat. Ann. art. 15:529.1(A)(c)(ii), the trial court did not abuse its discretion in either the length of, or manner in which, the sentences are to be served. State v. Simmons, 848 So. 2d 58, 2003 La. App. LEXIS 2190 (May 14, 2003), writ denied by La. 2003-1718, 872 So. 2d 508, 2004 La. LEXIS 1734 (La. May 14, 2004).

Generally, a reviewing court must determine whether the trial judge adequately complied with the sentencing guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 and whether the sentence is warranted in light of the particular circumstances of the case; if adequate compliance with La. Code Crim. Proc. Ann. art. 894.1 is found, the reviewing court must determine whether the sentence imposed is too severe in light of the particular defendant and circumstances. State v. Ballett, 756 So. 2d 587, 2000 La. App. LEXIS 688 (Mar. 15, 2000), writ denied by La. 2000-1490, 785 So. 2d 31, 2001 La. LEXIS 566 (La. Feb. 9, 2001).

Where the trial court’s record showed an adequate consideration of the criteria set forth in La. Code Crim. Proc. Ann. art. 894.1 with respect to a 40-year sentence of hard labor imposed upon defendant with respect to her manslaughter conviction, the sentence was upheld when it was not excessive because the evidence supported the contention that she was guilty of second degree murder and because the plea bargain substantially reduced her sentencing exposure. State v. Jones, 749 So. 2d 879, 1999 La. App. LEXIS 3534 (Dec. 15, 1999).

In a action in which a defendant alleged that he received an excessive sentence for the conviction of the crime of indecent behavior with a juvenile it was determined that the articulation of the factual basis for a sentence was the goal of La Code. Crim. Proc. Ann. art. 894.1, not a rigid or mechanical compliance with the provisions of art. 894.1. State v. Collins, 763 So. 2d 618, 1999 La. App. LEXIS 2449 (Sept. 22, 1999).

In order to insure adequate review by the appellate court of the excessiveness of a sentence, there must be an indication in the record that the trial court considered both the aggravating and mitigating factors set forth in La. Code Crim. Proc. Ann. art. 894.1 in determining the defendant’s particular sentence; once adequate compliance with Article 894.1 is found, the appellate court then looks to the facts and sentences of other cases to determine whether the sentence imposed is too severe in light of the particular circumstances of the defendant’s case, keeping in mind that the maximum sentences should be reserved for the most egregious violators of the offense so charged. State v. Page, 587 So. 2d 170, 1991 La. App. LEXIS 2467 (Sept. 26, 1991).

A defendant, who was convicted of armed robbery, was properly sentenced to 50 years at hard labor without benefit of probation where the record did not indicate that the sentence was excessive; since the record indicated that a sentence was not excessive, a sentence did not have to be set aside due to lack of compliance with the sentencing guidelines of La. Code Crim. Proc. Ann. art. 894.1. State v. England, 442 So. 2d 1199, 1983 La. App. LEXIS 9766 (Nov. 30, 1983), writ of certiorari denied by 475 So. 2d 349, 1985 La. LEXIS 9378 (La. 1985).

••• Abuse of Discretion

•••• General Overview. — On review, an appellate court does not determine whether another sentence may have been more appropriate, but whether the trial court abused its discretion in sentencing a defendant, and the trial court must specifically state for the record the considerations taken into account and the factual basis for the sentence under La. Code. Crim. Proc. Ann. art. 894.1(C); although not all aggravating and mitigating factors listed in art. 894.1(A) must be referenced by the sentencing judge, the record must affirmatively reflect that adequate consideration was given to codal guidelines in particularizing the defendant’s sentence. State v. Tarver, 846 So. 2d 851, 2003 La. App. LEXIS 651 (Mar. 12, 2003), remanded by La. App. 2002-0973, 2003 La. App. LEXIS 739 (La.App. 3 Cir. Mar. 26, 2003), writ denied by La. 2003-1157, 858 So. 2d 416, 2003 La. LEXIS 3382 (La. Nov. 14, 2003).

Reviewing court must determine whether a trial judge adequately complied with the sentencing guidelines set forth in La. Code Crim. Proc. Ann. art. 894.1 and whether a sentence is warranted in the light of the particular circumstances of the case; trial courts have broad discretion in the imposition of sentences within statutory limits and a sentence imposed should not be set aside as excessive in the absence of manifest abuse of that discretion. State v. Ballard, 747 So. 2d 1224, 1999 La. App. LEXIS 3345 (Nov. 24, 1999).

While a trial court must consider the sentencing guidelines, it had complete discretion to reject them and impose any sentence which was not constitutionally excessive, but was within the statutory sentencing range for the crime of which defendant was convicted so long as the trial court stated the considerations taken into account and the factual basis for the imposition of that sentence under La. Code Crim. Proc. Ann. art. 894.1. State v. Wise, 644 So. 2d 230, 1994 La. App. LEXIS 2546 (Sept. 29, 1994), remanded by La. 94-2993, 684 So. 2d 408, 1996 La. LEXIS 3446 (La. Dec. 6, 1996).

Based on the record, the sentencing court complied with the sentencing guidelines and did not abuse its discretion in sentencing defendant to 21 years at hard labor for manslaughter as a result of the violent beating and possibly drowning of the 76-year-old victim. State v. Bartlow, 546 So. 2d 342, 1989 La. App. LEXIS 1330 (June 28, 1989), writ of certiorari denied by 552 So. 2d 378 (La. 1989).

Trial court stated that (1) none of the mitigating factors of La. Code Crim. Proc. Ann. art. 894.1(B) were applicable to defendant; (2) defendant’s conduct caused harm to society in general and that there was no way to compensate society for the harm defendant had caused; (3) defendant acted under no strong provocation and that no one induced or facilitated the commission of the crime; (4) there was no grounds tending to excuse or justify defendant’s criminal conduct; and (5) defendant’s criminal conduct would likely recur if defendant was not jailed; thus, the trial judge adequately considered the La. Code Crim. Proc. Ann. art. 894.1 guidelines in particularizing the sentence to the defendant and the trial court did not abuse its discretion in sentencing defendant to 25 years’ imprisonment at hard labor. State v. Segura, 546 So. 2d 1347, 1989 La. App. LEXIS 1383 (June 28, 1989).

A defendant was properly sentenced to 10 years’ imprisonment at hard labor as a second felony offender, after a distribution of cocaine conviction, because the defendant’s prior criminal record, sporadic employment history and history of drug abuse supported the sentence and the record reflected that the trial court adequately considered the guidelines set out in La. Code Crim. Proc. Ann. art. 894.1. State v. Christy, 509 So. 2d 829, 1987 La. App. LEXIS 9844 (June 23, 1987), writ denied by 513 So. 2d 296, 1987 La. LEXIS 10186 (La. 1987).

While a statement of a trial court at a sentencing hearing did not constitute an articulate compliance with La. Code Crim. Proc. Ann. art. 894.1, the trial court did not abuse its wide discretion; an armed robbery conviction did not permit a suspended jail sentence, defendant was not entitled to a presentence investigation as a matter of right, and the sentence was not grossly out of proportion to the offense. State v. Cross, 482 So. 2d 65, 1986 La. App. LEXIS 5881 (Jan. 14, 1986).

Given that the maximum term of imprisonment for a conviction of manslaughter was 21 years at hard labor, and a trial court had to impose a minimum sentence of five years at hard labor, without benefit of probation, parole, or suspension of sentence, and an additional penalty of two years at hard labor, without benefit of probation, parole or suspension of sentence was required by the firearm enhancement statute, and given further that the sentencing court enumerated some of the statutorily mandated sentencing criteria, the sentencing court did not abuse its discretion and the sentence was not excessive. State v. Burton, 464 So. 2d 421, 1985 La. App. LEXIS 8321 (Feb. 26, 1985), writ of certiorari denied by 468 So. 2d 570, 1985 La. LEXIS 8723 (La. 1985).

Given that a trial judge complied with La. Code Crim. Proc. Ann. art. 894.1, he did not abuse his wide sentencing discretion in imposing a sentence of 20 years at hard labor with credit for time served on a defendant convicted of aggravated burglary and the sentence was not excessive in violation of La. Const. art. I, § 20. State v. Williams, 448 So. 2d 659, 1984 La. LEXIS 8437 (Feb. 27, 1984).

Factors in La. Code Crim. Proc. Ann. art. 894.1, which must be considered before sentence is imposed, allow the trial court to individualize the penalty, i.e., adapt it to the offender as well as the offense; where there is wide discretion afforded the trial court in imposing sentence, a sentence within statutory limits will not be set aside as excessive in absence of a manifest abuse of discretion. State v. Freeze, 438 So. 2d 1340, 1983 La. App. LEXIS 9497 (Oct. 20, 1983), writ denied by 466 So. 2d 465, 1985 La. LEXIS 8413 (La. 1985).

Where inadequate compliance with La. Code Crim. Proc. Ann. art. 894.1 is exhibited by the record, the court may remand for re-sentencing in accordance with the mandatory requirements of art. 894.1, whether or not formal request has been made in the trial court that it comply with law; however, if, as required by art. 894.1, the trial court has stated the factual basis and individual considerations upon which the sentence is based, then upon formal assignment of error the court will review whether the trial court’s large discretion has been abused. State v. Cox, 369 So. 2d 118, 1979 La. LEXIS 7265 (Mar. 5, 1979).

••• Harmless & Invited Errors

•••• General Overview. — Where, at defendant’s sentencing, the trial court refused to allow defendant to introduce evidence of mitigating factors, the trial court did not comply with the letter of the law, but because the record indicated that the court’s refusal was harmless error, the court adequately complied with sentencing guidelines. State v. Aspin, 449 So. 2d 49, 1984 La. App. LEXIS 9980 (Feb. 28, 1984).

FAMILY LAW

• Child Support

•• Obligations

••• Enforcement

•••• General Overview. — The factors in La. Code Crim. Proc. Ann. art. 894.1 were properly considered in determining whether a father’s 30-day sentence for contempt was excessive, where the father was found in contempt for his failure to pay child support, and where the contempt was criminal in nature because the sentence was not conditioned upon the father’s payment, and because the father could not purge himself of contempt by paying his child support obligation. Hoffman v. Hoffman, 480 So. 2d 1031, 1985 La. App. LEXIS 10611 (Dec. 16, 1985).

GOVERNMENTS

• Legislation

•• Effect & Operation

••• General Overview. — The articulation of the factual basis for a sentence is the goal of La. Code Crim. Proc. Ann. art. 894.1, not rigid or mechanical compliance with its provisions. State v. Whitfield, 827 So. 2d 1196, 2002 La. App. LEXIS 2730 (Sept. 18, 2002).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A sentencing judge must use art. 893 when suspending a sentence in a felony case unless another sentencing provision applies. In the absence of a provision allowing suspension for a particular case, then suspension is not allowed., OPINION No. 85-197, La. Atty. Gen. Op. No. 1985-197; 1985 La. AG LEXIS 594.

While a district court judge enjoys judicial immunity for actions taken in his judicial capacity, the state is subject to potential liability with regard to damages inflicted upon the defendant arising out of the appointment of a “mentor”., OPINION No. 94-207, La. Atty. Gen. Op. No. 1994-207; 1994 La. AG LEXIS 189.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Law. 44 La. L. Rev. 279 (November, 1983).

Developments in the Law, 1983-84: A Faculty Symposium: Post Conviction Procedure. 45 La. L. Rev. 485 (November, 1984).
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Developments in the Law, 1986-1987: A Faculty Symposium: Criminal Procedure. 48 La. L. Rev. 257 (November, 1987).

Article: Not Endowed by Their Creator: State Mandated Expenses of Louisiana Parish Governing Bodies. 50 La. L. Rev. 635 (March, 1990).

Comment: The Mental Element Required for Accomplice Liability: A Topic Note. 59 La. L. Rev. 325 (Fall, 1998).

General Law Reviews. — Symposium: Rethinking the Death Penalty: Can We Define Who Deserves Death? 24 Pace L. Rev. 107 (Fall, 2003).

Forum on Comparative Liability in Criminal Law: Victims and Perpetrators: An Argument for Comparative Liability in Criminal Law. 8 Buff. Crim. L. R. 385 (2005).

Art. 894.2. Home incarceration; requirements.

A. Notwithstanding any other provision of law to the contrary, a defendant may be placed on home incarceration under the following conditions:

(1) The defendant is eligible for probation or was convicted of a misdemeanor or a felony punishable with or without hard labor.

(2) In felony cases, either:

(a) The Department of Public Safety and Corrections, through the division of probation and parole, recommends home incarceration of the defendant and specific conditions of that home incarceration; or

(b) The district attorney recommends home incarceration.

(3) The court determines, after a contradictory hearing, that home incarceration of the defendant is more suitable than imprisonment or supervised probation without home incarceration and would serve the best interests of justice. The court may order home incarceration either in lieu of, or in addition to, a term of imprisonment. When the court sentences a defendant, it may order the defendant to serve any portion of the sentence under home incarceration.

B. (1) A defendant ordered to home incarceration shall be supervised and may be subject to any of the conditions of probation. Every provider of home incarceration supervision or electronic monitoring services shall submit information to the court, the sheriff of the parish, and the Department of Public Safety and Corrections. The Department of Public Safety and Corrections is authorized to establish regulations to develop a uniform reporting format and procedures for providers of home incarceration in order to promote efficiency and uniformity in data collection. Information provided shall include but not be limited to:

(a) An annual report indicating the services offered, areas served, number of defendants served, number of defendants who successfully completed home incarceration and the number of defendants terminated and the reasons for termination, and credentials or qualifications of the provider.

(b) A monthly report including the name, date of birth, and offense of conviction for every defendant supervised.

(2) Failure to comply with the provisions of this Paragraph may subject the provider to forfeiture of its authority to do business.

C. The court shall specify the conditions of home incarceration. The conditions may include any condition reasonably related to implementing or monitoring the home incarceration, including curfew, electronic or telephone monitoring, home visitation by persons designated by the court, and limitation of the defendant’s activities outside of the home.

D. The defendant shall be given a certificate setting forth the conditions of his home incarceration and shall be required to agree in writing to the conditions.

E. Within thirty days of issuing the order placing the defendant on home incarceration, the court shall cause the minute entry to be sent by the clerk of court to the Department of Public Safety and Corrections and the sheriff of the parish or chief law enforcement officer of a municipality where the defendant is to serve the home incarceration. The minute entry shall include all available contact information of the home incarceration or electronic monitoring provider.

F. The court may require the defendant to obtain employment and may require the defendant to pay a reasonable supervision fee to the supervising agency to defray the cost of his home incarceration supervision.

G. The court may, at any time during the period of home incarceration, modify, change, or add to the conditions of such incarceration.

H. The period of home incarceration shall be for a period of not more than four years in felony cases and for a period not to exceed six months in misdemeanor cases.

I. If the defendant violates the conditions of home incarceration, the court, on motion of the state or its own motion, may, after contradictory hearing modify or impose a sentence of imprisonment.

J. In the event of revocation and sentence to imprisonment, the defendant shall not receive credit for time served under home incarceration.

K. The provisions of this Article shall not be applicable to a defendant who has been convicted of any second violation of any state or local driving-while-intoxicated law committed within five years of the commission of any prior driving-while-intoxicated violation until the defendant has first served a minimum of forty-eight consecutive hours of imprisonment.

L. Paragraphs A and H of this Article shall not apply to a defendant who has been convicted of any third or subsequent violation of any state law or local ordinance prohibiting driving while intoxicated committed within five years of the commission of any prior driving-while-intoxicated violation. Such defendants shall be subject to home incarceration as provided for in R.S. 14:98. (Acts 1988, No. 321, § 1; Acts 1989, 1st Ex. Sess., No. 10, § 1, eff. Mar. 13, 1989; Acts 1991, No. 431, § 1; Acts 1992, No. 653, § 1, eff. July 2, 1992; Acts 1997, No. 663, § 1, eff. Aug. 15, 1997; Acts 2001, No. 1163, § 1, eff. Aug. 15, 2001; Acts 2009, No. 159, § 1, eff. Aug. 15, 2009; Acts 2010, No. 812, § 1, eff. Aug. 15, 2010; Acts 2011, No. 168, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 168 substituted “placed on home incarceration” for “sentenced to home incarceration” in the introductory language of (A); substituted “order home incarceration” for “sentence a defendant to home incarceration” in (A)(3); rewrote (B) and (E); in (C), deleted “when it imposes such sentence upon the defendant” following “home incarceration” and substituted “monitoring the home incarceration” for “monitoring a sentence of home incarceration”; substituted “sentence period of home incarceration” for “sentence period of home incarceration” in (H); and substituted “modify or impose a sentence” for “modify the sentence to impose a sentence” in (I).

2010 Amendments. — The 2010 amendment by No. 812 added (E); redesignated former (E) through (K) as (F) through (L); substituted “Paragraphs A and H of this Article” for “Paragraphs A and G of this Article” in (L); and made a stylistic change.

2009 Amendments. — The 2009 amendment by No. 159 deleted “in lieu of imprisonment” following “home incarceration” in the introductory language of (A); added “either” in the introductorty language of (A)(2); added the (A)(2)(a) and (A)(2)(b) designations; deleted “after contradictory hearing, the court determines that home incarceration would serve the best interests of justice” following “home incarceration” in (A)(2)(b); in (A)(3), added “after a contradictory hearing,” added “and would serve the best interests of justice” and added the last two sentences; substituted “four years” for “two years” in (G); and made related and stylistic changes.

2001 Amendments. — Acts 2001, No. 1163, § 1, effective August 15, 2001, deleted “or subsequent” following “of any second” in (J); added (K).
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CRIMINAL LAW & PROCEDURE

• Sentencing

•• Alternatives

••• Home Detention. — Trial court erred by not giving defendant credit for time served before trial on the charge of distributing cocaine, and defendant should have also received credit for time spent on home detention; however, no remand for correction was necessary where La. Code Crim. Proc. Ann. art. 880 was self-activating. State v. Converse, 864 So. 2d 803, 2003 La. App. LEXIS 3662 (Dec. 30, 2003), writ denied by La. 2004-0195, 876 So. 2d 74, 2004 La. LEXIS 1898 (La. June 4, 2004).

Where defendant was convicted of driving while intoxicated (DWI) within five years of the commission of defendant’s two prior DWI convictions, the trial court properly imposed home incarceration pursuant to La. Code Crim. Proc. Ann. art. 894.2(K) and La. Rev. Stat. Ann. § 14:98(D)(1)(d). State v. Blanchard, 861 So. 2d 657, 2003 La. App. LEXIS 3138 (Nov. 12, 2003), writ denied by La. 2003-3389, 883 So. 2d 1045, 2004 La. LEXIS 3118 (La. Oct. 15, 2004).

Record showed defendant signed a form entitled “Conditions of Watch Patrol Home Incarceration” setting forth conditions of home incarceration, which sufficiently informed defendant of the conditions of defendant’s home incarceration; therefore, remand for a hearing regarding the conditions was unnecessary. State v. Hebert, 846 So. 2d 60, 2003 La. App. LEXIS 1015 (Apr. 8, 2003).

When the sentencing court failed to set forth the conditions of home incarceration at the time of sentencing, or give defendant a certificate setting forth the conditions of her home incarceration, the appellate court remanded the matter for the trial court to hold the appropriate hearings. State v. Parent, 788 So. 2d 685, 2001 La. App. LEXIS 1407 (May 30, 2001).

Because the trial court failed to apprise defendant of the conditions of his home incarceration as required under La. Code Crim. Proc. Ann. art. 894.2, and because the trial court prematurely imposed defendant’s sentence of home incarceration, defendant’s sentence was vacated and remanded for resentencing in compliance with the statute. State v. Frickey, 769 So. 2d 791, 2000 La. App. LEXIS 2212 (Sept. 26, 2000).

Trial court’s failure to specify the conditions of home incarceration as required by La. Code Crim. Proc. Ann. art. 894.2C was error patent under La. Code Crim. Proc. Ann. art. 920 and required a remand of the matter in order for the trial court to hold a hearing regarding the conditions of defendant’s home incarceration. State v. Loupe, 767 So. 2d 884, 2000 La. App. LEXIS 2117 (Aug. 29, 2000).

Defendants who were at the pre-trial stage of the proceedings and had been charged with second degree murder were not proper candidates for home incarceration. State v. Hooker, 763 So. 2d 738, 2000 La. App. LEXIS 1438 (May 17, 2000).

Before the trial judge may sentence a defendant to home incarceration in lieu of a traditional corrections facility, the defendant must satisfy all of the criteria established by La. Code Crim. Proc. Ann. art. 894.2. State v. Rome, 696 So. 2d 976, 1997 La. LEXIS 1712 (July 1, 1997).

Trial court properly sentenced a sex offender to six years in prison instead of home detention under La. Code Crim. Proc. Ann. art. 894.2, even though defendant had stomach cancer, where the crimes were heinous, parole was available, and the reduction of charges pursuant to a plea bargain. State v. Thomas, 556 So. 2d 1349, 1990 La. App. LEXIS 301 (Feb. 14, 1990), writ of certiorari denied by 563 So. 2d 1151, 1990 La. LEXIS 3123 (La. 1990).

•• Credits. — Trial court erred by not giving defendant credit for time served before trial on the charge of distributing cocaine, and defendant should have also received credit for time spent on home detention; however, no remand for correction was necessary where La. Code Crim. Proc. Ann. art. 880 was self-activating. State v. Converse, 864 So. 2d 803, 2003 La. App. LEXIS 3662 (Dec. 30, 2003), writ denied by La. 2004-0195, 876 So. 2d 74, 2004 La. LEXIS 1898 (La. June 4, 2004).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A city may not enforce a municipal ordinance requiring owners and/or landlords of dilapidated property to remain on the property which has been cited for health and safety violations., OPINION NUMBER 92-444, La. Atty. Gen. Op. No. 1992-444; 1992 La. AG LEXIS 442.

In felony cases, probation supervision must be provided by a public entity. In misdemeanor cases, a court may utilize private probation services only if said private probation service is supervised or monitored by a public entity or office., Opinion No. 98-482, La. Atty. Gen. Op. No. 1998-482; 1999 La. AG LEXIS 24.

Because the Louisiana Legislature made no specific provisions in La. R.S. 14:98(B)(2) prohibiting the sentence of home incarceration in lieu of the minimum forty-eight hours a defendant must serve, the only logical conclusion is that home incarceration under La.C.Cr.P. Art. 894.2 is a legal sentence for a misdemeanor first under La. R.S. 14:98(B)., Opinion No. 00-276, La. Atty. Gen. Op. No. 2000-276; 2000 La. AG LEXIS 379.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1987-1988: A Faculty Symposium: Criminal Procedure. 49 La. L. Rev. 329 (November, 1988).

Art. 894.3. Notice to victim for sentencing.

A. Before sentencing a defendant who has been convicted of a violation of a sex offense as defined in R.S. 15:541(14.1), the office of the district attorney shall notify the clerk of court of the name and the address of the victim, and the clerk of court shall give written notice of the date and time of sentencing at least three days prior to the hearing, when the sentencing is not immediately following the finding of guilt, to the victim or the victim’s parent or guardian, unless the victim, parent, or guardian has advised the office of the district attorney in writing that such notification is not desired.

B. The victim or the victim’s parent or guardian who desires to do so shall be given a reasonable opportunity to attend the hearing and to be heard. (Acts 1992, No. 962, § 1; Acts 1995, No. 1290, § 3; Acts 2001, No. 1206, § 3.)

2001 Amendments. — Acts 2001, No. 1206, § 3, effective August 15, 2001, substituted “a sex offense as defined in R.S. 15:541(14.1)” for “any provision of R.S. 14:92(A)(7), Subpart C of Part II, Subpart B of Part IV, or Subpart A(1) or A(4) of Part V of Chapter 1 of Title 14 of the Louisiana Revised Statutes of 1950” and deleted “if the victim was under eighteen years of age at the time of the offense.”
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CRIMINAL LAW & PROCEDURE

• Sentencing

•• Imposition

••• Victim Statements. — Child victim’s social worker, who as the social worker following the victim for the Officer of Community Services for the State of Louisiana, was the child’s guardian, and thus authorized to testify at the pre-sentencing hearing, pursuant to La. Code Crim. Proc. Ann.§ 894.3. State v. Allen, 844 So. 2d 1029, 2003 La. App. LEXIS 1071 (Apr. 2, 2003).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Casenotes: State Ex Rel. Olivieri v. State: The Scarlet Letter of Protection — AConstitutional Analysis of Louisiana’s Megan’s Law Statutes. 48 Loy. L. Rev. 327 (Summer, 2002).

Art. 894.4. Probation; extension.

When a defendant has been sentenced to probation and has a monetary obligation, including but not limited to court costs, fines, costs of prosecution, and any other monetary costs associated with probation, the judge may extend the period of probation until the monetary obligation is extinguished. (Acts 2006, No. 823, § 1, eff. Aug. 15, 2006; Acts 2010, No. 808, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 808 substituted “Probation” for “Probation or parole” or variant in the section heading and in the section.

Art. 895. Conditions of probation.

A. When the court places a defendant on probation, it shall require the defendant to refrain from criminal conduct and to pay a supervision fee to defray the costs of probation supervision, and it may impose any specific conditions reasonably related to his rehabilitation, including any of the following. That the defendant shall:

(1) Make a full and truthful report at the end of each month;

(2) Meet his specified family responsibilities, including any obligations imposed in a court order of child support;

(3) Report to the probation officer as directed;

(4) Permit the probation officer to visit him at his home or elsewhere;

(5) Devote himself to an approved employment or occupation;

(6) Refrain from owning or possessing firearms or other dangerous weapons;

(7) Make reasonable reparation or restitution to the aggrieved party for damage or loss caused by his offense in an amount to be determined by the court;

(8) Refrain from frequenting unlawful or disreputable places or consorting with disreputable persons;

(9) Remain within the jurisdiction of the court and get the permission of the probation officer before making any change in his address or his employment; and

(10) Devote himself to an approved reading program at his cost if he is unable to read the English language.

(11) Perform community service work.

(12) Submit himself to available medical, psychiatric, mental health, or substance abuse examination or treatment or both when deemed appropriate and ordered to do so by the probation and parole officer.

(13) (a) Agree to searches of his person, his property, his place of residence, his vehicle, or his personal effects, or any or all of them, at any time, by the probation officer or the parole officer assigned to him, with or without a warrant of arrest or with or without a search warrant, when the probation officer or the parole officer has reasonable suspicion to believe that the person who is on probation is engaged in or has been engaged in criminal activity.

(b) For those persons who have been convicted of a “sex offense” as defined in R.S. 15:541, agree to searches of his person, his property, his place of residence, his vehicle, or his personal effects, or any or all of them, at any time, by a law enforcement officer, duly commissioned in the parish or municipality where the sex offender resides or is domiciled, designated by his agency to supervise sex offenders, with or without a warrant of arrest or with or without a search warrant, when the officer has reasonable suspicion to believe that the person who is on probation is engaged in or has been engaged in criminal activity for which the person has not been charged or arrested while on probation.

B. (1) In felony cases, an additional condition of the probation may be that the defendant shall serve a term of imprisonment without hard labor for a period not to exceed two years.

(2) In felony cases assigned to the drug division probation program pursuant to the provisions of R.S. 13:5304, the court may impose as a condition of probation that the defendant successfully complete the intensive incarceration program established pursuant to R.S. 15:574.4(A)(2). If the defendant is not accepted into the intensive incarceration program or fails to successfully complete the intensive incarceration program, the court shall reconsider the sentence imposed as provided in Article 881.1.

(3) In felony cases, an additional condition of the probation may be that the defendant be ordered to be committed to the custody of the Department of Public Safety and Corrections and be required to serve a sentence of not more than six months without diminution of sentence in the intensive incarceration program pursuant to the provisions of R.S. 15:574.4.1. Upon successful completion of the program, the defendant shall return to supervised probation for a period of time as ordered by the court, subject to any additional conditions imposed by the court and under the same provisions of law under which the defendant was originally sentenced. If an offender is denied entry into the intensive incarceration program for physical or mental health reasons or for failure to meet the department’s suitability criteria, the department shall notify the sentencing court, and the offender shall be resentenced in accordance with the provisions of Code of Criminal Procedure Article 881.1.

C. In cases of violations of the Uniform Controlled Dangerous Substances Law, the court may order the suspension or restriction of the defendant’s driving privileges, if any, for all or part of the period of probation. In such cases, a copy of the order shall be forwarded to the Department of Public Safety and Corrections, which shall suspend the defendant’s driver’s license or issue a restricted license in accordance with the orders of the court. Additionally, the court may order the defendant to:

(1) Submit to and pay all costs for drug testing by an approved laboratory at the direction of his probation officer.

(2) Perform not less than one hundred sixty hours nor more than nine hundred sixty hours of community service work.

D. The court may, in lieu of the monthly supervision fee provided for in Paragraph A, require the defendant to perform a specified amount of community service work each month if the court finds the defendant is unable to pay the supervision fee provided for in Paragraph A.

E. Before the court places a sexual offender on probation, it shall order the offender who has not previously been tested to submit to a blood and saliva test in accordance with R.S. 15:535. All costs shall be paid by the offender. Serial sexual offenders sentenced pursuant to R.S. 15:537(B) shall not be eligible for parole or probation.

F. In cases of any violation of Subpart (A)(1) of Part V of Chapter 1 of Title 14 of the Louisiana Revised Statutes of 1950 or R.S. 14:92(7), the court may order the defendant to submit to psychological evaluation and, if indicated, order him to obtain psychiatric or psychological counseling for all or part of the period of probation. All costs shall be paid by the defendant.

G. Before the court places the defendant on probation, it shall determine if the defendant has a high school degree or its equivalent and, if the defendant does not, it shall order the defendant to take a reading proficiency test. If the defendant scores below a sixth grade level on the reading proficiency test, the court shall condition probation upon the defendant’s enrolling in and attending an adult education or reading program until he attains a sixth grade reading level or until his term of probation expires, whichever occurs first. All costs shall be paid by the defendant. If the court finds that there are no adult education or reading programs in the parish in which the defendant is domiciled, the defendant is unable to afford such a program, or attendance would create an undue hardship on the defendant, the court may suspend this condition of probation. The provisions of this Paragraph shall not apply to those defendants who are mentally, physically, or by reason of age, infirmity, dyslexia or other such learning disorders unable to participate.

H. (1) In cases where the defendant has been convicted of or adjudication has been deferred or withheld for the perpetration or attempted perpetration of a sex offense as defined in R.S. 15:541(14.1), and probation is permitted by law and when the court places a defendant on probation, the court shall order the offender to register as a sex offender and to provide notification in accordance with the provisions of R.S. 15:540 et seq.

(2) The defendant must state under oath where he will reside after sentencing and that he will advise the court of any subsequent change of address during the probationary period.

(3) No offender who is the parent, stepparent, or has legal custody and physical custody of the child who is the victim shall be released on probation unless the victim has received psychological counseling prior to the offender’s release if the offender is returning to the residence or community in which the child resides. Such psychological counseling shall include an attempt by the health care provider to ease the psychological impact upon the child of the notice required under Subparagraph (1) of this Paragraph, including assisting the child in coping with potential insensitive comments and actions by the child’s neighbors and peers. The cost of such counseling shall be paid by the offender.

(4) Repealed by Acts 2007, No. 460, § 3, effective January 1, 2008.

(5) The court may order that the conditions of probation as provided for in Subparagraph (1) of this Paragraph shall apply for each subsequent change of address made by the defendant during the probationary period.

I. (1) In cases where the defendant has been convicted of or where adjudication has been deferred or withheld for the perpetration or attempted perpetration of a sex offense as defined in R.S. 15:541 and the victim of that offense is a minor, the court may, if the department has the equipment and appropriately trained personnel, as an additional condition of probation, authorize the use of truth verification examinations to determine if the defendant has violated a condition of probation. If ordered by the court as a condition of probation, the Department of Public Safety and Corrections, division of probation and parole, is hereby authorized to administer a truth verification examination pursuant to the court order and the provisions of this Paragraph.

(2) Any examination conducted pursuant to the provisions of this Paragraph shall be subsequent to an allegation that the defendant has violated a condition of probation or at the discretion of the probation officer who has reason to believe that the defendant has violated a condition of probation.

(3) The truth verification examination shall be conducted by a trained and certified polygraphist or voice stress examiner.

(4) The results of the truth verification examination may be considered in determining the level of supervision and treatment needed by the defendant and in the determination of the probation officer as to whether the defendant has violated a condition of probation; however, such results shall not be used as evidence in court to prove that a violation of a condition of probation has occurred.

(5) The sexual offender may request a second truth verification examination to be conducted by a trained and certified polygraphist or voice stress examiner of his choice. The cost of the second examination shall be borne by the offender.

(6) For purposes of this Article:

(a) “Polygraph examination” shall mean an examination conducted with the use of an instrument or apparatus for simultaneously recording cardiovascular pressure, pulse and respiration, and variations in electrical resistance of the skin.

(b) “Truth verification examination” shall include a polygraph examination or a voice stress analysis.

(c) “Voice stress analysis” shall mean an examination conducted with the use of an instrument or apparatus which records psychophysiological stress responses that are present in a human voice when a person suffers psychological stress in response to a stimulus.

J. The defendant shall be given a certificate setting forth the conditions of his probation and shall be required to agree in writing to the conditions.

K. In cases where the defendant has been convicted of an offense involving criminal sexual activity, the court shall order as a condition of probation that the defendant successfully complete a sex offender treatment program. As part of the sex offender treatment program, the offender shall participate with a victim impact panel or program providing a forum for victims of criminal sexual activity and sex offenders to share experiences on the impact of the criminal sexual activity in their lives. The Department of Public Safety and Corrections shall establish guidelines to implement victim impact panels where, in the judgment of the licensed professional responsible for the sexual treatment program, appropriate victims are available, and shall establish guidelines for other programs where such victims are not available. All costs for the sex offender treatment program shall be paid by the offender.

L. A conviction for any offense involving criminal sexual activity as provided for in Paragraph H of this Article, includes a conviction for an equivalent offense under the laws of another state. Criminal sexual offenders under the supervision and legal authority of the Department of Public Safety and Corrections pursuant to the terms and conditions of the interstate compact agreement provided for in R.S. 15:574.31 et seq. shall be notified of the registration requirements provided for in this Article at the time the department accepts supervision and has legal authority of the individual.

M. (1) In all cases where the defendant has been convicted of an offense of domestic abuse as provided in R.S. 46:2132(3) to a family or household member as provided in R.S. 46:2132(4), or of an offense of dating violence as provided in R.S. 46:2151(C) to a dating partner as provided in R.S. 46:2151(B), the court shall order that the defendant submit to and successfully complete a court-approved course of counseling or therapy related to family or dating violence, for all or part of the period of probation. If the defendant has already completed such a counseling program, said counseling requirement shall be required only upon a finding by the court that such counseling or therapy would be effective in preventing future domestic abuse or dating violence.

(2) All costs for the counseling or therapy shall be paid by the offender. In addition, the court may order that the defendant pay an amount not to exceed one thousand dollars to a family violence program located in the parish where the offense of domestic abuse occurred.

N. If a defendant is injured or suffers other loss in the performance of community service work required as a condition of probation, neither the state nor any political subdivision, nor any officer, agent, or employee of the state or political subdivision shall be liable for any such injury or loss, unless the injury or loss was caused by the gross negligence or intentional acts of the officer, agent, or employee of the state or political subdivision. No provision of this Paragraph shall negate any requirement that an officer, agent, or employee secure proper and appropriate medical assistance for a defendant who is injured while performing community service work and in need of immediate medical attention. (Amended by Acts 1994, 3rd Ex. Sess., No. 57, § 1, eff. July 7, 1994; Acts 1994, 3rd Ex. Sess., No. 58, § 2, eff. July 7, 1994; Acts 1994, 3rd Ex. Sess., No. 70, § 2; Acts 1995, No. 605, § 1, eff. June 18, 1995; Acts 1995, No. 906, § 1; Acts 1995, No. 928, § 2; Acts 1995, No. 1266, § 1, eff. June 29, 1995; Acts 1995, No. 1290, § 3; Acts 1995, No. 1291, § 1; Acts 1995, No. 1303, § 2; Acts 1997, No. 134, § 1, eff. Aug. 15, 1997; Acts 1997, No. 137, § 1, eff. Aug. 15, 1997; Acts 1997, No. 520, § 1, eff. Aug. 15, 1997; Acts 1997, No. 602, § 1, eff. Aug. 15, 1997; Acts 1997, No. 1148, § 1, eff. July 14, 1997; Acts 1999, No. 1150, § 2, eff. Aug. 15, 1999; Acts 1999, No. 1157, § 1, eff. Aug. 15, 1999; Acts 1999, No. 1209, § 2, eff. Aug. 15, 1999; Acts 2001, No. 1206, § 3, eff. Aug. 15, 2001; Acts 2003, No. 750, § 2, eff. Aug. 15, 2003; Acts 2007, No. 460, § 3, eff. Jan. 1, 2008; Acts 2008, No. 451, § 1, eff. June 25, 2008; Acts 2008, No. 655, § 1, eff. Aug. 15, 2008; Acts 2009, No. 168, § 1, eff. Aug. 15, 2009; Acts 2009, No. 362, § 2, eff. Aug. 15, 2009; Acts 2012, No. 705, § 2, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 705 inserted (I) and redesignated the remaining subsections accordingly; and substituted “R.S. 15:574.31 et seq.” for “R.S. 15:574.14” in the second sentence of (L).

2009 Amendments. — The 2009 amendment by No. 168 added (B)(3).

The 2009 amendment by No. 362 added the (A)(13)(a) designation; and added (A)(13)(b).

2008 Amendments. — Acts 2008, No. 451, § 1, effective June 25, 2008, added (B)(2), and added the (B)(1) designation.

Acts 2008, No. 655, § 1, effective August 15, 2008, added (A)(13).

2007 Amendments. — Acts 2007, No. 460, § 3, effective January 1, 2008, deleted (H)(4).

2003 Amendments. — Acts 2003, No. 750, § 2, effective August 15, 2003, inserted “or of an offense of dating violence as provided in R.S. 46:2151(C) to a dating partner as provided in R.S. 46:2151(B),” inserted “or dating,’ inserted “abuse or dating.”

2001 Amendments. — Acts 2001, No. 1206, § 3, effective August 15, 2001, rewrote the existing provision (H) which read “In cases where the defendant has been convicted of the perpetration or attempted perpetration of any provision of R.S. 14:92(A)(7), Subpart C of Part II, Subpart B of Part IV, or Subpart A(1) or A(4) of Part V of Chapter 1 of Title 14 of the Louisiana Revised Statutes of 1950, and probation is permitted by law and when the court places a defendant on probation, the court shall order the following” and redesignated it as (H)(1); deleted the existing provisions (H)(1) through (H)(2) which read “(1) As a condition of probation, that the defendant give notice of the crime for which he was convicted, his name, and address to:

“(a) People who live within a one-mile radius in a rural area or a three-square block area in an urban or suburban area of the address where the defendant will reside upon release on probation.

“(b)(i) The superintendent of the school district within the designated area where the defendant will reside, who shall notify the principal of whichever schools the superintendent thinks should be notified of the defendant’s name, address, and the crime for which he was convicted. The superintendent shall also notify the principal and headmaster of each nonpublic school located within the designated area where the defendant will reside. The notice sent by the superintendent shall be accompanied by two clear, recent photographs or a clear photocopy of the defendant.

“(ii) The photographs, which shall be provided by the defendant, shall be taken after release and within sufficient time to accompany the notification which is a required condition of probation.

“(c)(i) The superintendent of the park, playground, and recreation districts within the designated area where the defendant will reside, who shall notify the custodians of whichever parks, playgrounds, and recreational facilities of the defendant’s name, address, and the crime for which he was convicted. The notice sent by the superintendent shall be accompanied by two clear, recent photographs or a clear photocopy of the defendant.

“(2)(a) That the defendant give notice of the crime for which he was convicted, his name, and his address by mail to all people residing within the designated area, including the superintendent of the park, playground, and recreation districts and the superintendent of the school district within the designated area, within twenty-one days of the sentencing or within twenty-one days of establishing residency in the locale where the defendant plans to have his domicile, and that the notice shall be published on two separate days within this twenty-one day period of time, without cost to the state, in the official journal of the governing authority of the parish where the defendant will reside and, if ordered by the court, in a newspaper which meets the requirements of R.S. 43:140(3) for qualification as an official journal and which has a larger or smaller circulation in the parish than the official journal. This notice which shall be provided to the superintendent of the school district, the superintendent of the park, playground, and recreation districts and the official journal or other designated newspaper shall also include a recent photograph and a clear photocopy of the defendant. The court may order any other form of notice which it deems appropriate, including but not limited to signs, handbills, bumper stickers, or clothing labeled to that effect.

“(b) In the parish of St. Tammany, the court may order that the notice be published in a newspaper which meets the requirements of R.S. 43:140(3) for qualification as an official journal and which has a larger circulation in the parish than the official journal”; in (H)(3), substituted “The” for “That the,” inserted “must” and redesignated the provision as (H)(2); in (H)(4), substituted “Subparagraph” for “Subparagraphs,” deleted “and (2),” and redesignated the provision as (H)(3); redesignated (H)(5) as (H)(4); in (H).(6), substituted “Subparagraph” for “Subparagraphs,” deleted “and (2),” and redesignated the provision as (H)(5).

1999 Amendments. — Acts 1999, No. 1150, § 2, effective August 15, 1999, in (H)(2)(a), substituted “twenty-one days” for “thirty days” in two places, “establishing” for “setting up” preceding “residency in,” and “twenty-one day” for “thirty-day” preceding “period of time” in the first sentence.

Acts 1999, No. 1157, § 1, effective August 15, 1999, in (L), added the last sentence.

Acts 1999, No. 1209, § 2, effective August 15, 1999, added “Serial sexual offenders sentenced pursuant to R.S. 15:537(B) shall not be eligible for parole, or probation” at the end of (E).

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) One of the important improvements achieved by the 1960 probation law was a specification of the conditions which the court may impose in placing a convicted felon on probation. The conditions, based largely upon A.L.I. Model Penal Code, Proposed Official Draft (1962),§301.1, serve as a valuable guide to the sentencing judge. Imposition of all of the listed conditions is not mandatory, for the above article permits imposition of any or all of the conditions. Further leeway is given the sentencing judge under the general authority to “impose any specific conditions reasonably related to” rehabilitation. (Emphasis supplied).

(b) It is important that the defendant be fully and clearly appraised of and agree to the terms of his probation. This is required by the concluding paragraph of this article, following a similar provision of the 1960 probation law and A.L.I. Model Penal Code, Proposed Official Draft 1962,§301(4).

CROSS REFERENCES

Louisiana Law. — Assessment and disposition of costs in criminal cases; costs in juvenile matters for specified courts, see La. R.S. 13:1899.

Judicial expense fund; established, see La. R.S. 13:2563.17.

Punishment for contempt of court, see La. R.S. 13:4611.

Probation in neglect of family cases, see La. R.S. 15:305.

Conditions of probation, parole, and suspension or diminution of sentence, see La. R.S. 15:538.

Deposit of fees and assessments, see La. R.S. 15:571.21.

Parole; intensive parole supervision; eligibility, see La. R.S. 15:574.4.4.

Drug Abuse Education and Treatment Fund; creation; purpose, see La. R.S. 15:1224.

Motion to reconsider sentence, see La. C.Cr.P. Art. 881.1.

Suspension and deferral of sentence and probation in felony cases, see La. C.Cr.P. Art. 893.
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CONSTITUTIONAL LAW

• Congressional Duties & Powers

•• Ex Post Facto Clause & Bills of Attainder

••• General Overview. — Provisions of La. Code Crim. Proc. Ann. art. 895(H), relating to the notice conditions of probation, did not subject defendant to a greater penalty than authorized for his crime at the time of its commission and, thus, did not violate the constitutional provisions against ex post facto laws. State v. Hutchinson, 764 So. 2d 1139, 2000 La. App. LEXIS 1437 (May 17, 2000), affirmed by, remanded by La. 00-0172, 779 So. 2d 735, 2001 La. LEXIS 630 (La. Feb. 21, 2001).

• Bill of Rights

•• Fundamental Freedoms

••• Freedom of Religion

•••• Establishment of Religion. — Condition of probation that required defendant to attend an organized church of his choice on a regular basis violated the establishment clauses of the United States Constitution and the Louisiana Constitution, which forbid laws respecting an establishment of religion. State v. Morgan, 459 So. 2d 6, 1984 La. App. LEXIS 9595 (Oct. 9, 1984), writ of certiorari denied by 462 So. 2d 1263, 1985 La. LEXIS 7935 (La. 1985).

• Equal Protection

•• Scope of Protection. — On their faces, the notification provisions of both La. Code Crim. Proc. Ann. art. 895(H) and La. Rev..Stat. Ann. § 15:542 apply to all similarly situation sex offenders; the State’s possible inability to identify and locate some of the sex offenders subject to these statutory provisions without a more particularized showing does not meant that it has applied the statutes, or will do so in the future, in a discriminatory manner. State ex rel. Olivieri v. State, 779 So. 2d 735, 2001 La. LEXIS 630 (Feb. 21, 2001), writ of certiorari denied by 533 U.S. 936, 121 S. Ct. 2566, 150 L. Ed. 2d 730, 2001 U.S. LEXIS 4828, 69 U.S.L.W. 3790 (2001), writ of certiorari denied by 534 U.S. 892, 122 S. Ct. 208, 151 L. Ed. 2d 148, 2001 U.S. LEXIS 6593, 70 U.S.L.W. 3240 (2001).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Domestic Offenses

•••• General Overview. — According to its plain terms, La. Code Crim. Proc. Ann. art. 895(H)(4) permits a trial judge to relieve a sex offender convicted of carnal knowledge of a juvenile of the duty to register and notify under La. Rev. Stat. Ann. § 15:542 as a condition of probation otherwise imposed by La. Code Crim. Proc. Ann. art. 895(H)(1). State v. Patin, 842 So. 2d 322, 2003 La. LEXIS 1078 (Apr. 9, 2003).

•• Homicide

••• Involuntary Manslaughter

•••• General Overview. — Driver’s license of defendant was properly suspended under La. Code Crim. Proc. Ann. art. 895 even though it was not a condition listed in the rule, because it was a consequence related to defendant’s negligent homicide convictions. State v. Prescott, 431 So. 2d 85, 1983 La. App. LEXIS 8334 (Apr. 5, 1983).

•• Miscellaneous Offenses

••• Abuse of Public Office

•••• General Overview. — Where a court ordered a justice of the peace convicted of malfeasance in office to make full restitution to affected victims as a special condition of his probation, without specifying the victims or the amount of restitution to be paid, the condition was vacated and remanded for a determination of the specific amount of restitution to be paid to each victim. State v. Schwehm, 713 So. 2d 697, 1998 La. App. LEXIS 1763 (May 15, 1998), writ denied by La. 98-1942, 730 So. 2d 933, 1998 La. LEXIS 3425 (La. Nov. 13, 1998), reversed in part by, remanded by La. 98-1599, 729 So. 2d 548, 1999 La. LEXIS 337 (La. Mar. 18, 1999).

•• Property Crimes

••• Forgery

•••• General Overview. — Trial court could order restitution as a condition of defendant’s probation for a conviction for forgery because La. Code Crim. Proc. Ann. art. 895 provided the authority for such an order and because the record showed that that order properly compensated the victim for the loss from the conduct for which defendant was convicted. State v. Boudreaux, 741 So. 2d 860, 1999 La. App. LEXIS 1867 (June 16, 1999).

•• Sex Crimes

••• Sexual Assault

•••• General Overview. — Trial judge had no authority to order defendant to complete a sex offender treatment program pursuant to La. Code Crim. Proc. Ann. art. 895(J) because defendant was not placed on probation after his conviction for carnal knowledge of a juvenile. State v. Esteves, 800 So. 2d 1040, 2001 La. App. LEXIS 2407 (Oct. 30, 2001).

• Guilty Pleas

•• Changes & Withdrawals. — Trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 559 where it refused to permit defendant to withdraw “best interest” pleas on three counts of indecent behavior with juveniles in violation of La. Rev. Stat. Ann. § 14:81 because the trial court’s failure to advise defendant that defendant would be required to register and provide notice of sex offender status according to La. Code Crim. Proc. Ann. art. 895(H) and La. Rev. Stat. Ann. § 15.542 did not entitle defendant to withdraw the plea where the testimony of defendant and defense counsel at the evidentiary hearing made clear that defendant was well aware of the sex offender notice and registrations laws before entering the pleas and had sought a disposition of the case that avoided the reporting requirements altogether. State v. Blanchard, 786 So. 2d 701, 2001 La. LEXIS 1123 (Apr. 20, 2001).

• Trials

•• Defendant’s Rights

••• Right to Jury Trial

•••• Misdemeanors. — Pursuant to La. Code Crim. Proc. Ann. art. 895, in a misdemeanor case jail time could not be a condition of probation, and pursuant to La. Code Crim. Proc. Ann. art. 894, probation could not exceed one year (now two years); therefore, defendant’s sentence was illegal although the aggregate of the sentence was within the statutory provisions. State v. Guillory, 404 So. 2d 453, 1981 La. LEXIS 10290 (Apr. 6, 1981).

•• Judicial Discretion. — Conditioning defendant’s probation for a conviction for carnal knowledge of a juvenile on a payment of a fine did not constitute an abuse of the wide discretion under La. Code Crim. Proc. Ann. art. 895 to impose any specific probationary condition that reasonably related to his rehabilitation. State v. Boudreaux, 751 So. 2d 402, 2000 La. App. LEXIS 74 (Jan. 25, 2000).

• Sentencing

•• Alternatives

••• General Overview. — Special condition of probation imposed on defendant, a 20-year old mother of two illegitimate children who pleaded guilty to forgery, requiring that she “not give birth to any children outside of wedlock” was invalid, because it was not reasonably related to her rehabilitation; the condition bore only a tangential relationship to the underlying crime, related to conduct that was not criminal, and required marriage, forbade extramarital sex, or mandated contraception, none of which were reasonably related to curtailing defendant’s criminality. State v. Norman, 484 So. 2d 952, 1986 La. App. LEXIS 6316 (Feb. 25, 1986).

••• Probation

•••• General Overview. — Case was remanded for resentencing to allow the trial court to correct the commitment to delete the reference that the sentence should be served concurrently with any other sentence defendant was currently serving; there was a discrepancy between the commitment and the transcript, the sentence was indeterminate because the trial court did not specifically state that defendant was placed on an active probationary period, and the sentence was indeterminate because of the trial court’s statement regarding defendant paying “fees and fines to probation” make it unclear whether it was a fine or the required monthly probation fee imposed as a condition of probation. State v. Shannon, 902 So. 2d 519, 2005 La. App. LEXIS 1098 (Apr. 26, 2005).

Defendant’s conviction of the molestation of a juvenile was proper and his sentence was not excessive; the court did remand for the trial court to impose and set the amount of a supervision fee, however, because that condition of probation was not imposed upon defendant at trial. State v. Bey, 857 So. 2d 1268, 2003 La. App. LEXIS 2836 (Oct. 15, 2003).

Judgment of the appellate court was affirmed to the extent that it upheld the trial court’s decision to relieve defendant of the specific condition of probation imposed by La. Code Crim. Proc. Ann. art. 895(H)(1), that he comply with the sex offender requirements of La. Rev. Stat. Ann. § 15:542, when at the time of the commission of the offense in October 1998, La. Rev. Stat. Ann. § 15:544(B) permitted the trial court to waive the otherwise mandatory registration and notification requirements for sex offenders in La. Rev. Stat. Ann. § 15:542; however, by the time defendant entered his guilty plea in November 2000, the Louisiana Legislature had repealed La. Rev. Stat. Ann. § 15:544(B), and thereby made the registration and notification requirements of La. Rev. Stat. Ann. § 15:542 mandatory for all sex offenders. State v. Patin, 842 So. 2d 322, 2003 La. LEXIS 1078 (Apr. 9, 2003).

According to its plain terms, La. Code Crim. Proc. Ann. art. 895(H)(4) permits a trial judge to relieve a sex offender convicted of carnal knowledge of a juvenile of the duty to register and notify under La. Rev. Stat. Ann. § 15:542 as a condition of probation otherwise imposed by La. Code Crim. Proc. Ann. art. 895(H)(1). State v. Patin, 842 So. 2d 322, 2003 La. LEXIS 1078 (Apr. 9, 2003).

Statute was limited to imprisonment as a condition of probation; and trial court took cognizance of all the relevant aggravating and mitigating factors after a lengthy sentencing hearing lasting two days, and thereafter sentenced defendant appropriately and without constitutional excessiveness. State v. Hilbun, 821 So. 2d 530, 2002 La. App. LEXIS 1889 (June 12, 2002).

Subsection (H) permits a defendant convicted of La. Rev. Stat. Ann. § 14:80(A)(1) (carnal knowledge of juvenile) to petition for relief or modification of certain conditions of the article; thus, where defendant was convicted of carnal knowledge of a juvenile and placed on probation, the trial court did not abuse its discretion by relieving defendant of the specific probation condition that he comply with the sex offender registration and notification requirements. State v. Patin, 813 So. 2d 652, 2002 La. App. LEXIS 910 (Mar. 28, 2002), affirmed in part and modified in part by La. 2002-1126, 842 So. 2d 322, 2003 La. LEXIS 1078 (La. Apr. 9, 2003).

Trial judge had no authority to order defendant to complete a sex offender treatment program pursuant to La. Code Crim. Proc. Ann. art. 895(J) because defendant was not placed on probation after his conviction for carnal knowledge of a juvenile. State v. Esteves, 800 So. 2d 1040, 2001 La. App. LEXIS 2407 (Oct. 30, 2001).

Trial court’s sentence of probation to a defendant was an illegally lenient sentence under La. Code Crim. Proc. Ann. art. 895(G) when the trial court failed to order a reading proficiency test after defendant stated that she did not have a GED. State v. Bailey, 782 So. 2d 22, 2001 La. App. LEXIS 191 (Feb. 14, 2001).

Under La. Code Crim. Proc. art 895, a sentencing court is authorized to impose, as conditions of probation in felony cases, a combination of jail time and restitution; defendant’s sentence for the crime of middle grade theft was not illegal because under the statute the court was authorized to impose, as a condition of probation, a combination of jail time and restitution. State v. McDonald, 766 So. 2d 591, 2000 La. App. LEXIS 1657 (June 21, 2000).

La. Rev. Stat. Ann. § 15:542 is distinguishable from La. Code Crim. Proc. Ann. art. 895(H), relating to notice as a condition of probation, in that La. Rev. Stat. Ann. § 15:542 includes a separate penalty for failure to register under that statute. State v. Hutchinson, 764 So. 2d 1139, 2000 La. App. LEXIS 1437 (May 17, 2000), affirmed by, remanded by La. 00-0172, 779 So. 2d 735, 2001 La. LEXIS 630 (La. Feb. 21, 2001).

Provisions of La. Code Crim. Proc. Ann. art. 895(H) are merely conditions upon which the defendant may be released on probation, rather than the imposition of a separate penalty. State v. Hutchinson, 764 So. 2d 1139, 2000 La. App. LEXIS 1437 (May 17, 2000), affirmed by, remanded by La. 00-0172, 779 So. 2d 735, 2001 La. LEXIS 630 (La. Feb. 21, 2001).

La. Code Crim. Proc. Ann. art. 895 lists the conditions a defendant must meet to remain on probation. State v. Hutchinson, 764 So. 2d 1139, 2000 La. App. LEXIS 1437 (May 17, 2000), affirmed by, remanded by La. 00-0172, 779 So. 2d 735, 2001 La. LEXIS 630 (La. Feb. 21, 2001).

La. Code Crim. Proc. Ann. art. 895(H) provides, in part, that, with respect to certain offenses, one of which is the crime to which the defendant pled guilty, the offender upon being released on probation must provide notice of his name, address, and nature of his conviction to people who live within a certain distance from his residence. State v. Hutchinson, 764 So. 2d 1139, 2000 La. App. LEXIS 1437 (May 17, 2000), affirmed by, remanded by La. 00-0172, 779 So. 2d 735, 2001 La. LEXIS 630 (La. Feb. 21, 2001).

Provisions of La. Code Crim. Proc. Ann. art. 895(H) are merely conditions upon which the defendant may be released on probation and do not impose a penalty of fine or additional imprisonment for failure to comply. State v. Hutchinson, 764 So. 2d 1139, 2000 La. App. LEXIS 1437 (May 17, 2000), affirmed by, remanded by La. 00-0172, 779 So. 2d 735, 2001 La. LEXIS 630 (La. Feb. 21, 2001).

Provisions of La. Code Crim. Proc. Ann. art. 895(H), relating to the notice conditions of probation, did not subject defendant to a greater penalty than authorized for his crime at the time of its commission and, thus, did not violate the constitutional provisions against ex post facto laws. State v. Hutchinson, 764 So. 2d 1139, 2000 La. App. LEXIS 1437 (May 17, 2000), affirmed by, remanded by La. 00-0172, 779 So. 2d 735, 2001 La. LEXIS 630 (La. Feb. 21, 2001).

In both the notice requirements for probation under La. Code Crim. Proc. Ann. art. 895(H) and the notice requirements for good time under La. Rev. Stat. Ann. § 15:574.4, the statute imposes a condition for release. In neither instance is there a separate penalty for failure to comply, as with the registration and notice requirements of La. Rev. Stat. Ann. § 15:540 et seq.; instead, the failure to comply results in the revocation of probation or good time release. State v. Hutchinson, 764 So. 2d 1139, 2000 La. App. LEXIS 1437 (May 17, 2000), affirmed by, remanded by La. 00-0172, 779 So. 2d 735, 2001 La. LEXIS 630 (La. Feb. 21, 2001).

Requirements of La. Code Crim. Proc. Ann. art. 895(H), relating to notice as a condition of probation, are analogous to those of La. Rev. Stat. Ann. § 15:574.4, relating to the notice requirements for good time release, rather than to those of La. Rev. Stat. Ann. § 15:542. State v. Hutchinson, 764 So. 2d 1139, 2000 La. App. LEXIS 1437 (May 17, 2000), affirmed by, remanded by La. 00-0172, 779 So. 2d 735, 2001 La. LEXIS 630 (La. Feb. 21, 2001).

Conditioning defendant’s probation for a conviction for carnal knowledge of a juvenile on a payment of a fine did not constitute an abuse of the wide discretion under La. Code Crim. Proc. Ann. art. 895 to impose any specific probationary condition that reasonably related to his rehabilitation. State v. Boudreaux, 751 So. 2d 402, 2000 La. App. LEXIS 74 (Jan. 25, 2000).

Trial court could order restitution as a condition of defendant’s probation for a conviction for forgery because La. Code Crim. Proc. Ann. art. 895 provided the authority for such an order and because the record showed that that order properly compensated the victim for the loss from the conduct for which defendant was convicted. State v. Boudreaux, 741 So. 2d 860, 1999 La. App. LEXIS 1867 (June 16, 1999).

Probation officer’s testimony that the defendant had committed criminal activity, was insufficient under La. Code Crim. Proc. Ann. art. 895(A) to support the defendant’s revocation since the defendant was not convicted. State v. Castille, 623 So. 2d 1350, 1993 La. App. LEXIS 2782 (Aug. 26, 1993).

The contention of a defendant whose probation was revoked by the trial court, that the conditions-of-probation form he signed after sentencing with a probation officer, which required him to refrain from criminal conduct, could not be used as a basis for revoking his probation when the trial court had already imposed its conditions, was without merit; the court ruled that defendant could not properly contend that he was not ordered to refrain from criminal activity, given the warning he was given by the trial judge pursuant to La. Code Crim. Proc. Ann. art. 895(A), and the confirmation form agreeing to such conditions he signed. State v. Dabney, 594 So. 2d 581, 1992 La. App. LEXIS 506 (Feb. 18, 1992), writ of certiorari denied by 599 So. 2d 317, 1992 La. LEXIS 1859 (La. 1992).

Where the trial court did not exercise its authority under La. Code Crim. Proc. Ann. art. 895 to impose any conditions on defendant’s probation, the district court’s revocation of his probation was void on the grounds that that the probation department did not have the authority to impose conditions and that the district court could not use the probation department’s conditions as a basis to revoke his probation. State v. Norwood, 587 So. 2d 75, 1991 La. App. LEXIS 2487 (Sept. 18, 1991).

Pursuant to La. Code Crim. Proc. Ann. art. 895(B), the trial court could only sentence defendant to two years imprisonment without hard labor as a condition of probation. Therefore, the trial court erred when it sentenced defendant to two years and refused to give him credit for the six months which he had already served, because that meant defendant would actually serve more than the permitted two years. State v. Gaines, 557 So. 2d 340, 1990 La. App. LEXIS 98 (Jan. 23, 1990).

When a trial court places a defendant on probation, La. Code Crim. Proc. Ann. art. 895(A) permits the imposition of any specific conditions of probation reasonably related to his rehabilitation, including a requirement that he make reasonable reparation or restitution to the aggrieved party for damage or loss caused by his offense in an amount to be determined by the trial court. State v. Bryan, 535 So. 2d 815, 1988 La. App. LEXIS 1748 (Aug. 17, 1988).

Conditions set pursuant to La. Code Crim. Proc. Ann. art. 895 by a trial judge as to a defendant’s probation related to his rehabilitation and were within the trial judge’s discretion. State v. Allen, 526 So. 2d 1198, 1988 La. App. LEXIS 541 (Apr. 6, 1988), reversed by 539 So. 2d 1232, 1989 La. LEXIS 681 (La. 1989).

Where defendant was convicted of six counts of malfeasance in office, the maximum sentence was five years on each count, defendant was concurrently sentenced, the sentenced was suspended, and defendant was placed on probation on the condition that he serve the maximum of two years in the parish jail as provided under La. Code Crim. Proc. Ann. art. 895(B), the sentence was illegal because the combined period of incarceration (two plus five years) exceeded the maximum sentence allowed by statute if defendant’s probation was revoked. State v. Hudnall, 522 So. 2d 616, 1988 La. App. LEXIS 766 (Mar. 3, 1988), writ of certiorari denied by 530 So. 2d 83, 1988 La. LEXIS 1773 (La. 1988).

Although the trial court properly required defendant to pay the costs of her probation under La. Code Crim. Proc. Ann. art. 895A, the trial court erred in failing to set a specific amount for the payment of the costs. State v. Pounds, 522 So. 2d 1119, 1988 La. App. LEXIS 600 (Feb. 23, 1988), writ of certiorari denied in part, reversed in part by 526 So. 2d 789, 1988 La. LEXIS 1333 (La. 1988).

Drug-related conditions of probation were properly imposed on a defendant who was convicted of possession of a stolen truck, despite an asserted lack of relationship of the conditions to the offense, because the conditions were reasonably related to his rehabilitation, given his admitted prior marijuana use; La. Code Crim. Proc. Ann. art. 895 allowed the imposition on a defendant on probation of any specific conditions reasonably related to his rehabilitation. State v. Rogers, 517 So. 2d 428, 1987 La. App. LEXIS 10974 (Dec. 22, 1987).

Where a condition of defendant’s probation required him to pay one-half of the restitution, but did not set the amount, letting the probation department to so determine, this condition needed to be vacated and the question of amount remanded to the trial court, because La. Code Crim. Proc. Ann. art. 895A(7) obligated the trial court to set the specific amount, the probation department having no such statutory authority. State v. Rogers, 517 So. 2d 428, 1987 La. App. LEXIS 10974 (Dec. 22, 1987).

Order requiring defendant to pay restitution upon his release from prison was vacated because under La. Code Crim. Proc. Ann. arts. 895 and 895.1, the trial court was authorized to provide for restitution as a condition of a probated sentence only when it suspended the sentence. State v. Lambert, 499 So. 2d 1196, 1986 La. App. LEXIS 8370 (Dec. 8, 1986).

Where convicted defendant, whose sentence to prison was suspended and was placed on probation, failed to promptly report for processing, living with a known criminal, and permitted contraband in his apartment, he violated conditions imposed on his probation pursuant to La. Code Crim. Proc. Ann. art. 895, and revocation of his probation was a permissible exercise of trial court discretion. State v. Sutton, 494 So. 2d 1371, 1986 La. App. LEXIS 7676 (Sept. 24, 1986).

Trial court erred in ordering defendant to serve parish prison sentence as a condition of his probation, upon conviction of misdemeanor battery. State v. Fanning, 485 So. 2d 547, 1986 La. App. LEXIS 6414 (Mar. 10, 1986).

Special condition of probation imposed on defendant, a 20-year old mother of two illegitimate children who pleaded guilty to forgery, requiring that she “not give birth to any children outside of wedlock” was invalid, because it was not reasonably related to her rehabilitation; the condition bore only a tangential relationship to the underlying crime, related to conduct that was not criminal, and required marriage, forbade extramarital sex, or mandated contraception, none of which were reasonably related to curtailing defendant’s criminality. State v. Norman, 484 So. 2d 952, 1986 La. App. LEXIS 6316 (Feb. 25, 1986).

Where the trial judge had wide discretion in assessing the probational special conditions of restitution and it reasonably related to the rehabilitation of defendant, under La. Code Crim. Proc. Ann. art. 895(A) the sentence of probation was upheld. State v. Elkins, 478 So. 2d 1264, 1985 La. App. LEXIS 10218 (Nov. 12, 1985), reversed by 489 So. 2d 232, 1986 La. LEXIS 6547 (La. 1986).

Trial court did not abuse its discretion when it imposed a one-year jail term as a condition of defendant’s probation after a guilty plea to possession of marijuana with intent distribute under a plea bargain; the jail time imposed was not so disproportionate to defendant’s lengthy and extensive trafficking in marijuana as to shock the appellate court’s sense of justice. State v. Priestley, 478 So. 2d 647, 1985 La. App. LEXIS 10084 (Oct. 30, 1985), writ of certiorari denied by 484 So. 2d 133, 1986 La. LEXIS 5875 (La. 1986).

Where the trial court imposed on defendant the maximum 10-year prison sentence allowed for aggravated battery but suspended the sentence and ordered imprisonment as a condition of probation, the sentence was illegal because it exposed defendant to a sentence greater than the statutory maximum; although La. Code Crim. Proc. Ann. art. 880 required that defendant be given credit for time spent in custody, art. 880 applied only to pre-sentence custody and therefore did not protect defendant from exposure to a sentence in excess of the statutory maximum. State v. Jones, 477 So. 2d 914, 1985 La. App. LEXIS 9918 (Oct. 11, 1985).

Burglary victims whose jewelry was sold to a pawnshop owner were “aggrieved parties” within the meaning of La. Code Crim. Proc. Ann. art. 895(A)(7); thus, the pawnshop owner could be ordered to pay restitution to those victims as a condition of his sentence of probation for illegal possession of stolen things. State v. Metlin, 467 So. 2d 876, 1985 La. App. LEXIS 9241 (Apr. 10, 1985).

Pursuant to La. Code Crim. Proc. Ann. art. 895A(7), the trial court properly required defendant to pay restitution to his victim as a condition of probation, where defendant’s rehabilitation and reintegration into society as a responsible, law-abiding citizen was advanced by the requirement that defendant accept certain financial responsibility for the consequences of defendant’s conduct and attempt to compensate for at least a portion of his victim’s losses. State v. Spell, 461 So. 2d 654, 1984 La. App. LEXIS 10423 (Dec. 28, 1984).

The trial court has much discretion under La. Code Crim. Proc. Ann. art. 895 to impose any specific conditions reasonably related to rehabilitation; La. Code Crim. Proc. Ann. art. 895.1B authorizes a court, as a condition of probation, to require payment of an amount of money to the indigent defender program for that court and the criminal court fund to defray the costs of operation of that court. State v. Shoemaker, 461 So. 2d 334, 1984 La. App. LEXIS 10068 (Dec. 5, 1984).

Condition of probation that required defendant to attend an organized church of his choice on a regular basis violated the establishment clauses of the United States Constitution and the Louisiana Constitution, which forbid laws respecting an establishment of religion. State v. Morgan, 459 So. 2d 6, 1984 La. App. LEXIS 9595 (Oct. 9, 1984), writ of certiorari denied by 462 So. 2d 1263, 1985 La. LEXIS 7935 (La. 1985).

Trial court’s imposition of a special condition of probation that defendant serve 30 days in jail was illegal because defendant was convicted of making obscene telephone calls, a misdemeanor; such a condition in a misdemeanor case was not permitted under La. Code Crim. Proc. Ann. art. 895. State v. Cobb, 450 So. 2d 59, 1984 La. App. LEXIS 8731 (May 16, 1984).

A defendant who was convicted of misdemeanor aggravated assault, was improperly sentenced to a suspended six-month jail term, conditioned on serving 60 days in the parish prison, because a prison term as a condition of probation only applied to felony cases. State v. Connors, 432 So. 2d 308, 1983 La. App. LEXIS 8588 (May 17, 1983).

Driver’s license of defendant was properly suspended under La. Code Crim. Proc. Ann. art. 895 even though it was not a condition listed in the rule, because it was a consequence related to defendant’s negligent homicide convictions. State v. Prescott, 431 So. 2d 85, 1983 La. App. LEXIS 8334 (Apr. 5, 1983).

Nine P.M. curfew for an adult defendant was not reasonably related to defendant’s rehabilitation and had to be set aside under La. Code Crim. Proc. Ann. 895. State v. Labure, 427 So. 2d 855, 1983 La. LEXIS 9895 (Feb. 23, 1983).

Under La. Code Crim. Proc. Ann. art. 895 a trial court could forbid a convicted forgerer from seeing his brother as a condition of probation without violating La. Const. art. I, § 20, where the brother participated in the forgerer’s crimes. State v. Thomas, 428 So. 2d 950, 1983 La. App. LEXIS 7832 (Feb. 22, 1983), writ of certiorari denied by 434 So. 2d 410, 1983 La. LEXIS 10145 (La. 1983).

Where a status hearing was conducted under authority of La. Code Crim. Proc. Ann. art. 896 regarding defendant’s probation upon a plea of guilty to simple battery, a judgment that ordered defendant to serve a one-month jail term as an added condition of probation was reversed because under article 896, only the conditions authorized by La. Code Crim. Proc. Ann. art. 895 could be added to defendant’s probation; because article 895 only authorized the trial court to impose imprisonment as a condition in felony cases, the trial court was implicitly not authorized to do so in misdemeanor cases. State v. Wagner, 410 So. 2d 1089, 1982 La. LEXIS 10284 (Mar. 1, 1982).

Pursuant to La. Code Crim. Proc. Ann. art. 895, in a misdemeanor case jail time could not be a condition of probation, and pursuant to La. Code Crim. Proc. Ann. art. 894, probation could not exceed one year (now two years); therefore, defendant’s sentence was illegal although the aggregate of the sentence was within the statutory provisions. State v. Guillory, 404 So. 2d 453, 1981 La. LEXIS 10290 (Apr. 6, 1981).

Trial court had authority under La. Code Crim. Proc. Ann. art. 895(A) to establish as a condition of defendant’s probation that she remain out of the French Quarter because it was a relatively small area and was noted for its nightlife, drinking, and prostitution. State v. Morgan, 389 So. 2d 364, 1980 La. LEXIS 8752 (Oct. 6, 1980).

A thief’s timely restitution payments ordered pursuant to La. Code Crim. Proc. Ann. art. 895 as a condition of his sentence suspension were not a substitution for a sentence but a damage payment as would be recoverable under La. Civ. Code Ann. art. 2315; the payments, therefore, interrupted the prescriptive period for a store’s subsequent action to recover the balance of the stolen money in a civil damages suit. National Food Stores, Inc. v. Chustz, 385 So. 2d 374, 1980 La. App. LEXIS 3923 (Mar. 31, 1980), writ of certiorari denied by 386 So. 2d 356, 1980 La. LEXIS 7425 (La. 1980).

Trial judge had discretion to revoke probation when a condition of probation was violated, but not discretion to revoke probation where there was no offense conduct to warrant revocation and only the complaints of a defendant’s family about his strange behavior and vague references to his problems with paint thinner intoxication. State v. Sussmann, 374 So. 2d 1256, 1979 La. LEXIS 6911 (Sept. 4, 1979).

Extension of the probation period by two additional years was not considered an “additional condition” added to the probation, and where a district court extended the probation term for an additional two years, its action was not authorized and the sentence was vacated. State v. Guillory, 363 So. 2d 511, 1978 La. LEXIS 6755 (Oct. 9, 1978).

Donation of a sum to a trial court fund in lieu of prison time for defendant convicted of possession of marijuana was not a reparation or restitution to an aggrieved party, imposed as a condition of probation within the meaning of La. Code Crim. Proc. Ann. art. 895. State v. Rugon, 355 So. 2d 876, 1977 La. LEXIS 6045 (Sept. 19, 1977).

••• Substance Abuse Programs. — Trial judge had no authority to order defendant to complete a sex offender treatment program pursuant to La. Code Crim. Proc. Ann. art. 895(J) because defendant was not placed on probation after his conviction for carnal knowledge of a juvenile. State v. Esteves, 800 So. 2d 1040, 2001 La. App. LEXIS 2407 (Oct. 30, 2001).

•• Appeals

••• General Overview. — Defendant’s sentence of three years at hard labor followed by two years probation was illegally excessive under La. Crim. Proc. Ann. art. 895, because where a defendant has been placed on probation, the defendant can not also be sentenced to hard labor or for more than two years. State v. McPherson, 630 So. 2d 935, 1993 La. App. LEXIS 3969 (Dec. 30, 1993).

A sentence was found to be illegal where the trial judge had no authority to suspend part of a sentence in a felony case under La. Code Crim. Proc. Ann. art. 895(B). State v. Chism, 436 So. 2d 464, 1983 La. LEXIS 11173 (June 27, 1983).

•• Corrections, Modifications & Reductions

••• General Overview. — Where a court ordered a justice of the peace convicted of malfeasance in office to make full restitution to affected victims as a special condition of his probation, without specifying the victims or the amount of restitution to be paid, the condition was vacated and remanded for a determination of the specific amount of restitution to be paid to each victim. State v. Schwehm, 713 So. 2d 697, 1998 La. App. LEXIS 1763 (May 15, 1998), writ denied by La. 98-1942, 730 So. 2d 933, 1998 La. LEXIS 3425 (La. Nov. 13, 1998), reversed in part by, remanded by La. 98-1599, 729 So. 2d 548, 1999 La. LEXIS 337 (La. Mar. 18, 1999).

••• Illegal Sentences. — In a public bribery case, as a condition of probation, defendant was ordered to pay a monthly supervision fee, and to make restitution to the city, but the trial court declined to hold a hearing and determine the amount of restitution unless defendant and his probation officer contested the amount; because the trial court failed to establish the amount of restitution to be paid by defendant, it resulted in an illegal sentence, requiring the sentence to be vacated, and the matter remanded. State v. Alexander, 854 So. 2d 456, 2003 La. App. LEXIS 2430 (Sept. 10, 2003), writ denied by La. 2003-2822, 869 So. 2d 815, 2004 La. LEXIS 796 (La. Mar. 12, 2004).

•• Credits. — In both the notice requirements for probation under La. Code Crim. Proc. Ann. art. 895(H) and the notice requirements for good time under La. Rev. Stat. Ann. § 15:574.4, the statute imposes a condition for release. In neither instance is there a separate penalty for failure to comply, as with the registration and notice requirements of La. Rev. Stat. Ann. § 15:540 et seq.; instead, the failure to comply results in the revocation of probation or good time release. State v. Hutchinson, 764 So. 2d 1139, 2000 La. App. LEXIS 1437 (May 17, 2000), affirmed by, remanded by La. 00-0172, 779 So. 2d 735, 2001 La. LEXIS 630 (La. Feb. 21, 2001).

Requirements of La. Code Crim. Proc. Ann. art. 895(H), relating to notice as a condition of probation, are analogous to those of La. Rev. Stat. Ann. § 15:574.4, relating to the notice requirements for good time release, rather than to those of La. Rev. Stat. Ann. § 15:542. State v. Hutchinson, 764 So. 2d 1139, 2000 La. App. LEXIS 1437 (May 17, 2000), affirmed by, remanded by La. 00-0172, 779 So. 2d 735, 2001 La. LEXIS 630 (La. Feb. 21, 2001).

•• Fines. — Defendant’s conviction of the molestation of a juvenile was proper and his sentence was not excessive; the court did remand for the trial court to impose and set the amount of a supervision fee, however, because that condition of probation was not imposed upon defendant at trial. State v. Bey, 857 So. 2d 1268, 2003 La. App. LEXIS 2836 (Oct. 15, 2003).

Conditioning defendant’s probation for a conviction for carnal knowledge of a juvenile on a payment of a fine did not constitute an abuse of the wide discretion under La. Code Crim. Proc. Ann. art. 895 to impose any specific probationary condition that reasonably related to his rehabilitation. State v. Boudreaux, 751 So. 2d 402, 2000 La. App. LEXIS 74 (Jan. 25, 2000).

A sentencing judge’s imposition of a sentence that included restitution and a fee to be paid to the Indigent Defender program was illegal where the judge failed to set forth the amount of money to be paid; imposition of a reasonable fee did not constitute a determinate sentence. State v. Roy, 606 So. 2d 77, 1992 La. App. LEXIS 2835 (Oct. 6, 1992).

•• Guidelines

••• General Overview. — Defendant’s sentence of three years at hard labor followed by two years probation was illegally excessive under La. Crim. Proc. Ann. art. 895, because where a defendant has been placed on probation, the defendant can not also be sentenced to hard labor or for more than two years. State v. McPherson, 630 So. 2d 935, 1993 La. App. LEXIS 3969 (Dec. 30, 1993).

A defendant who was convicted of misdemeanor aggravated assault, was improperly sentenced to a suspended six-month jail term, conditioned on serving 60 days in the parish prison, because a prison term as a condition of probation only applied to felony cases. State v. Connors, 432 So. 2d 308, 1983 La. App. LEXIS 8588 (May 17, 1983).

•• Imposition

••• General Overview. — After a trial judge places a defendant on probation pursuant to La. Code Crim. Proc. Ann. art. 893, only then is he authorized to impose conditions of that probation pursuant to La. Code Crim. Proc. Ann. art. 895. State v. Hargrave, 631 So. 2d 1208, 1994 La. App. LEXIS 114 (Jan. 25, 1994).

••• Factors. — Statute was limited to imprisonment as a condition of probation; and trial court took cognizance of all the relevant aggravating and mitigating factors after a lengthy sentencing hearing lasting two days, and thereafter sentenced defendant appropriately and without constitutional excessiveness. State v. Hilbun, 821 So. 2d 530, 2002 La. App. LEXIS 1889 (June 12, 2002).

La. Code Crim. Proc. Ann. art. 895(B) did not authorize a probationary sentence at hard labor, as such a sentence must be without hard labor; however, a sentence committing a prisoner to the department of corrections was necessarily at hard labor, and therefore, a defendant may not be sentenced to serve in the custody of the department of corrections without hard labor. State v. Lisenby, 534 So. 2d 996, 1988 La. App. LEXIS 2719 (Dec. 14, 1988).

Trial court had authority under La. Code Crim. Proc. Ann. art. 895(A) to establish as a condition of defendant’s probation that she remain out of the French Quarter because it was a relatively small area and was noted for its nightlife, drinking, and prostitution. State v. Morgan, 389 So. 2d 364, 1980 La. LEXIS 8752 (Oct. 6, 1980).

••• Pronouncement. — Defendants’ sentences for second degree battery were reversed and remanded for resentencing, where the trial judge erred by not advising each defendant of the exact amount of restitution that they were required to pay, by not clarifying what he meant by joint, several, and in solido liability, and by not stating whether restitution was being ordered as a condition of probation under La. Code Crim. Proc. Ann. arts. 893, 895(7) or as a part of the sentence under La. Code Crim. Proc. Ann. art. 883.2. State v. Hall, 871 So. 2d 558, 2004 La. App. LEXIS 674 (Mar. 30, 2004).

Where a sentencing judge referred a defendant who was convicted of driving while intoxicated to the probation department, but did not set its terms and conditions as required by La. Code Crim. Proc. Ann. arts. 894, 895, the sentence needed to be vacated as it did not conform to statutory requirements. State v. Robert, 518 So. 2d 1169, 1988 La. App. LEXIS 60 (Jan. 11, 1988).

•• Proportionality. — Under La. Code Crim. Proc. Ann. art. 895 a trial court could forbid a convicted forgerer from seeing his brother as a condition of probation without violating La. Const. art. I, § 20, where the brother participated in the forgerer’s crimes. State v. Thomas, 428 So. 2d 950, 1983 La. App. LEXIS 7832 (Feb. 22, 1983), writ of certiorari denied by 434 So. 2d 410, 1983 La. LEXIS 10145 (La. 1983).

•• Ranges. — Trial court erred in placing defendant on probation without following La. Code Crim. Proc. Ann. art. 895(A) because the sentence was illegally lenient. State v. Carpenter, 772 So. 2d 200, 2000 La. App. LEXIS 2549 (Oct. 18, 2000), writ denied by La. 2000-3152, 806 So. 2d 665, 2002 La. LEXIS 272 (La. Jan. 25, 2002).

Where defendant was convicted of six counts of malfeasance in office, the maximum sentence was five years on each count, defendant was concurrently sentenced, the sentenced was suspended, and defendant was placed on probation on the condition that he serve the maximum of two years in the parish jail as provided under La. Code Crim. Proc. Ann. art. 895(B), the sentence was illegal because the combined period of incarceration (two plus five years) exceeded the maximum sentence allowed by statute if defendant’s probation was revoked. State v. Hudnall, 522 So. 2d 616, 1988 La. App. LEXIS 766 (Mar. 3, 1988), writ of certiorari denied by 530 So. 2d 83, 1988 La. LEXIS 1773 (La. 1988).

•• Restitution. — Defendant’s sentence after he was convicted of aggravated incest was improper where he should not have been required to pay restitution for the cost of transferring witnesses; further, his restitution award was not authorized by La. Code Crim. Proc. Ann. arts. 895, 895.1, or La. Rev. Stat. Ann. § 46:1844(M). State v. J.T.S., 865 So. 2d 1032, 2004 La. App. LEXIS 136 (Feb. 4, 2004).

In a public bribery case, as a condition of probation, defendant was ordered to pay a monthly supervision fee, and to make restitution to the city, but the trial court declined to hold a hearing and determine the amount of restitution unless defendant and his probation officer contested the amount; because the trial court failed to establish the amount of restitution to be paid by defendant, it resulted in an illegal sentence, requiring the sentence to be vacated, and the matter remanded. State v. Alexander, 854 So. 2d 456, 2003 La. App. LEXIS 2430 (Sept. 10, 2003), writ denied by La. 2003-2822, 869 So. 2d 815, 2004 La. LEXIS 796 (La. Mar. 12, 2004).

Under La. Code Crim. Proc. Ann. arts. 895(A)(7) and 895.1(A)(1), restitution may only be ordered as a condition of probation when the trial court suspends the imposition or execution of sentence. State v. Counts, 747 So. 2d 617, 1999 La. App. LEXIS 2476 (Sept. 22, 1999).

Trial court could order restitution as a condition of defendant’s probation for a conviction for forgery because La. Code Crim. Proc. Ann. art. 895 provided the authority for such an order and because the record showed that that order properly compensated the victim for the loss from the conduct for which defendant was convicted. State v. Boudreaux, 741 So. 2d 860, 1999 La. App. LEXIS 1867 (June 16, 1999).

Where the trial court sentenced the defendant to 10 years imprisonment at hard labor without benefit of parole, probation, or suspension of sentence, the trial court erred in further ordering the defendant to make restitution to the victim because restitution was permitted only in cases where the sentence was suspended and the defendant was placed on probation. State v. Jones, 645 So. 2d 773, 1994 La. App. LEXIS 3012 (Oct. 25, 1994), writ of certiorari denied by La. 94-2826, 650 So. 2d 1175, 1995 La. LEXIS 708 (La. Mar. 10, 1995).

Where defendant pled guilty to five counts of simple burglary and to ten misdemeanor counts of theft, and the trial court ordered him to pay restitution to all of the victims of his offenses, including those with which he was charged but to which he did not plead guilty, the order was proper under La. Code Crim. Proc. Ann. art. 895(A)(7) on the grounds that a factual basis was stated for the record which showed his participation in the crimes that involved each of the victims and that defendant’s possession of the stolen goods was not disputed. State v. Moore, 614 So. 2d 145, 1993 La. App. LEXIS 384 (Feb. 3, 1993).

Pursuant to La. Code Crim. Proc. Ann. art. 895(A)(7), a restitution sentence that failed to specifically determine the amount to be paid by defendant, and appeared to recognize that defendant could not pay the amount of damage, was vacated so that the trial judge could set a more determinate amount of restitution. State v. Peters, 611 So. 2d 191, 1992 La. App. LEXIS 4047 (Dec. 16, 1992).

A sentencing judge’s imposition of a sentence that included restitution and a fee to be paid to the Indigent Defender program was illegal where the judge failed to set forth the amount of money to be paid; imposition of a reasonable fee did not constitute a determinate sentence. State v. Roy, 606 So. 2d 77, 1992 La. App. LEXIS 2835 (Oct. 6, 1992).

Trial court improperly ordered defendant to make restitution to the victims prior to release on parole; a sentencing court could not require restitution as a prerequisite for parole; restitution could be required as a condition for probation. State v. Volentine, 565 So. 2d 511, 1990 La. App. LEXIS 1617 (June 20, 1990).

Trial court erred under La. Code Crim. Proc. Ann. arts. 895 and 895.1 when it ordered defendant to make restitution to the indigent defendant program on the ground that the trial court did not suspend defendant’s sentence to two years at hard labor. State v. Frith, 561 So. 2d 879, 1990 La. App. LEXIS 1196 (May 9, 1990), writ denied by 571 So. 2d 625, 1990 La. LEXIS 2938 (La. 1990).

Trial court acted within its discretion in imposing on defendant that had pled guilty to vehicular homicide a condition of probation requiring restitution to the victim’s family; the death of the victim was sufficient justification for the $25,000 award of restitution pursuant to La. Code Crim. Proc. Ann. art. 895 and no evidentiary hearing was required. State v. Schmidt, 558 So. 2d 255, 1990 La. App. LEXIS 300 (Feb. 16, 1990).

Although the trial court properly required defendant to pay the costs of her probation under La. Code Crim. Proc. Ann. art. 895A, the trial court erred in failing to set a specific amount for the payment of the costs. State v. Pounds, 522 So. 2d 1119, 1988 La. App. LEXIS 600 (Feb. 23, 1988), writ of certiorari denied in part, reversed in part by 526 So. 2d 789, 1988 La. LEXIS 1333 (La. 1988).

Where a condition of defendant’s probation required him to pay one-half of the restitution, but did not set the amount, letting the probation department to so determine, this condition needed to be vacated and the question of amount remanded to the trial court, because La. Code Crim. Proc. Ann. art. 895A(7) obligated the trial court to set the specific amount, the probation department having no such statutory authority. State v. Rogers, 517 So. 2d 428, 1987 La. App. LEXIS 10974 (Dec. 22, 1987).

Condition of probation that required defendant to make restitution to the victim was deficient because it failed to set the amount of restitution; the trial court was required by La. Code Crim. Proc. Ann. arts. 895.1 and 895(A)(7) to set the amount of restitution. State v. Gross, 517 So. 2d 456, 1987 La. App. LEXIS 11000 (Dec. 22, 1987).

Pursuant to La. Code Crim. Proc. Ann. art. 895, the trial court erred in ordering defendant to pay restitution because defendant received a prison sentence. State v. Delatte, 504 So. 2d 1067, 1987 La. App. LEXIS 8916 (Mar. 4, 1987).

Order requiring defendant to pay restitution upon his release from prison was vacated because under La. Code Crim. Proc. Ann. arts. 895 and 895.1, the trial court was authorized to provide for restitution as a condition of a probated sentence only when it suspended the sentence. State v. Lambert, 499 So. 2d 1196, 1986 La. App. LEXIS 8370 (Dec. 8, 1986).

Ordinarily, restitution may be imposed as a condition of probation under La. Code Crim. Proc. Ann. art. 895, however, a trial court may not require restitution from a defendant as a condition of parole. State v. Fluitt, 482 So. 2d 906, 1986 La. App. LEXIS 5983 (Jan. 22, 1986).

Burglary victims whose jewelry was sold to a pawnshop owner were “aggrieved parties” within the meaning of La. Code Crim. Proc. Ann. art. 895(A)(7); thus, the pawnshop owner could be ordered to pay restitution to those victims as a condition of his sentence of probation for illegal possession of stolen things. State v. Metlin, 467 So. 2d 876, 1985 La. App. LEXIS 9241 (Apr. 10, 1985).

Pursuant to La. Code Crim. Proc. Ann. art. 895A(7), the trial court properly required defendant to pay restitution to his victim as a condition of probation, where defendant’s rehabilitation and reintegration into society as a responsible, law-abiding citizen was advanced by the requirement that defendant accept certain financial responsibility for the consequences of defendant’s conduct and attempt to compensate for at least a portion of his victim’s losses. State v. Spell, 461 So. 2d 654, 1984 La. App. LEXIS 10423 (Dec. 28, 1984).

Although the sentencing judge was authorized to require defendant to pay restitution to his victim in accordance with La. Code Crim. Proc. Ann. art. 895(A)(7), the sentencing judge was without the authority to require defendant to pay restitution to the other victims when he only pleaded guilty to making one obscene phone call. State v. Alleman, 439 So. 2d 418, 1983 La. LEXIS 11877 (Oct. 17, 1983).

Where charges of the burglary to an alleged burglary victim in question were dismissed as part of the plea bargain, defendant could not be rquired to make restitution to that alleged victim as a condition of his probation pursuant to La. Code Crim. Proc. Ann. arts. 895.1, 895A(7). State v. Labure, 427 So. 2d 855, 1983 La. LEXIS 9895 (Feb. 23, 1983).

A thief’s timely restitution payments ordered pursuant to La. Code Crim. Proc. Ann. art. 895 as a condition of his sentence suspension were not a substitution for a sentence but a damage payment as would be recoverable under La. Civ. Code Ann. art. 2315; the payments, therefore, interrupted the prescriptive period for a store’s subsequent action to recover the balance of the stolen money in a civil damages suit. National Food Stores, Inc. v. Chustz, 385 So. 2d 374, 1980 La. App. LEXIS 3923 (Mar. 31, 1980), writ of certiorari denied by 386 So. 2d 356, 1980 La. LEXIS 7425 (La. 1980).

Sentence of one year, suspended on the condition that defendant make restitution to the victims of the unauthorized credit card use, was not illegal; the trial court was authorized, under La. Code Crim. Proc. Ann. art. 895(7), to make reasonable restitution to the aggrieved parties for any loss caused by the offense. State v. McGloster, 303 So. 2d 739, 1974 La. LEXIS 4402 (Dec. 2, 1974).

An insurer who paid an insured’s claim for the damage to his car arising from a theft could recover from the insured the amount of restitution paid to the insured by the criminal defendants who stole the insured’s car; because a payment made under La. Code Crim. Proc. Ann. art. 895 resulted in the repair of damage caused by an offender, it had the same civil effect upon the criminal defendants as would a payment pursuant to a settlement or judgment in a civil matter, and pursuant to La. Civ. Code Ann. art. 2315, the insured could not recover more than was necessary to make him whole. Travelers Ins. Co. v. Chalona, 293 So. 2d 498, 1974 La. App. LEXIS 3723 (Apr. 9, 1974).

Under La. Code Crim. Proc. Ann. art. 895, trial judge was empowered to impose a requirement of restitution in the amount of $3,000. State v. Richardson, 258 LA. 62, 245 So. 2d 357, 1971 La. LEXIS 4433 (Feb. 24, 1971).

•• Supervised Release. — Where convicted defendant, whose sentence to prison was suspended and was placed on probation, failed to promptly report for processing, living with a known criminal, and permitted contraband in his apartment, he violated conditions imposed on his probation pursuant to La. Code Crim. Proc. Ann. art. 895, and revocation of his probation was a permissible exercise of trial court discretion. State v. Sutton, 494 So. 2d 1371, 1986 La. App. LEXIS 7676 (Sept. 24, 1986).

Probation conditions that defendant could not communicate with his children except through social services, could not have his children live with him until age 18, must pay for psychiatric care for his children, and remain employed, were reasonably related to his rehabilitation under La. Code Crim. Proc. Ann. art. 895 State v. Credeur, 328 So. 2d 59, 1976 La. LEXIS 3770 (Feb. 23, 1976).

•• Suspension. — After a trial judge places a defendant on probation pursuant to La. Code Crim. Proc. Ann. art. 893, only then is he authorized to impose conditions of that probation pursuant to La. Code Crim. Proc. Ann. art. 895. State v. Hargrave, 631 So. 2d 1208, 1994 La. App. LEXIS 114 (Jan. 25, 1994).

Where the trial court imposed on defendant the maximum 10-year prison sentence allowed for aggravated battery but suspended the sentence and ordered imprisonment as a condition of probation, the sentence was illegal because it exposed defendant to a sentence greater than the statutory maximum; although La. Code Crim. Proc. Ann. art. 880 required that defendant be given credit for time spent in custody, art. 880 applied only to pre-sentence custody and therefore did not protect defendant from exposure to a sentence in excess of the statutory maximum. State v. Jones, 477 So. 2d 914, 1985 La. App. LEXIS 9918 (Oct. 11, 1985).

A sentence was found to be illegal where the trial judge had no authority to suspend part of a sentence in a felony case under La. Code Crim. Proc. Ann. art. 895(B). State v. Chism, 436 So. 2d 464, 1983 La. LEXIS 11173 (June 27, 1983).

A defendant who was convicted of misdemeanor aggravated assault, was improperly sentenced to a suspended six-month jail term, conditioned on serving 60 days in the parish prison, because a prison term as a condition of probation only applied to felony cases. State v. Connors, 432 So. 2d 308, 1983 La. App. LEXIS 8588 (May 17, 1983).

Driver’s license of defendant was properly suspended under La. Code Crim. Proc. Ann. art. 895 even though it was not a condition listed in the rule, because it was a consequence related to defendant’s negligent homicide convictions. State v. Prescott, 431 So. 2d 85, 1983 La. App. LEXIS 8334 (Apr. 5, 1983).

• Postconviction Proceedings

•• Parole. — Trial court improperly ordered defendant to make restitution to the victims prior to release on parole; a sentencing court could not require restitution as a prerequisite for parole; restitution could be required as a condition for probation. State v. Volentine, 565 So. 2d 511, 1990 La. App. LEXIS 1617 (June 20, 1990).

•• Sex Offenders

••• General Overview. — Judgment of the appellate court was affirmed to the extent that it upheld the trial court’s decision to relieve defendant of the specific condition of probation imposed by La. Code Crim. Proc. Ann. art. 895(H)(1), that he comply with the sex offender requirements of La. Rev. Stat. Ann. § 15:542, when at the time of the commission of the offense in October 1998, La. Rev. Stat. Ann. § 15:544(B) permitted the trial court to waive the otherwise mandatory registration and notification requirements for sex offenders in La. Rev. Stat. Ann. § 15:542; however, by the time defendant entered his guilty plea in November 2000, the Louisiana Legislature had repealed La. Rev. Stat. Ann. § 15:544(B), and thereby made the registration and notification requirements of La. Rev. Stat. Ann. § 15:542 mandatory for all sex offenders. State v. Patin, 842 So. 2d 322, 2003 La. LEXIS 1078 (Apr. 9, 2003).

According to its plain terms, La. Code Crim. Proc. Ann. art. 895(H)(4) permits a trial judge to relieve a sex offender convicted of carnal knowledge of a juvenile of the duty to register and notify under La. Rev. Stat. Ann. § 15:542 as a condition of probation otherwise imposed by La. Code Crim. Proc. Ann. art. 895(H)(1). State v. Patin, 842 So. 2d 322, 2003 La. LEXIS 1078 (Apr. 9, 2003).

Subsection (H) permits a defendant convicted of La. Rev. Stat. Ann. § 14:80(A)(1) (carnal knowledge of juvenile) to petition for relief or modification of certain conditions of the article; thus, where defendant was convicted of carnal knowledge of a juvenile and placed on probation, the trial court did not abuse its discretion by relieving defendant of the specific probation condition that he comply with the sex offender registration and notification requirements. State v. Patin, 813 So. 2d 652, 2002 La. App. LEXIS 910 (Mar. 28, 2002), affirmed in part and modified in part by La. 2002-1126, 842 So. 2d 322, 2003 La. LEXIS 1078 (La. Apr. 9, 2003).

Trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 559 where it refused to permit defendant to withdraw “best interest” pleas on three counts of indecent behavior with juveniles in violation of La. Rev. Stat. Ann. § 14:81 because the trial court’s failure to advise defendant that defendant would be required to register and provide notice of sex offender status according to La. Code Crim. Proc. Ann. art. 895(H) and La. Rev. Stat. Ann. § 15.542 did not entitle defendant to withdraw the plea where the testimony of defendant and defense counsel at the evidentiary hearing made clear that defendant was well aware of the sex offender notice and registrations laws before entering the pleas and had sought a disposition of the case that avoided the reporting requirements altogether. State v. Blanchard, 786 So. 2d 701, 2001 La. LEXIS 1123 (Apr. 20, 2001).

On their faces, the notification provisions of both La. Code Crim. Proc. Ann. art. 895(H) and La. Rev..Stat. Ann. § 15:542 apply to all similarly situation sex offenders; the State’s possible inability to identify and locate some of the sex offenders subject to these statutory provisions without a more particularized showing does not meant that it has applied the statutes, or will do so in the future, in a discriminatory manner. State ex rel. Olivieri v. State, 779 So. 2d 735, 2001 La. LEXIS 630 (Feb. 21, 2001), writ of certiorari denied by 533 U.S. 936, 121 S. Ct. 2566, 150 L. Ed. 2d 730, 2001 U.S. LEXIS 4828, 69 U.S.L.W. 3790 (2001), writ of certiorari denied by 534 U.S. 892, 122 S. Ct. 208, 151 L. Ed. 2d 148, 2001 U.S. LEXIS 6593, 70 U.S.L.W. 3240 (2001).

Defendant could not be ordered to send sex offender notices pursuant to La. Code Crim. Proc. Ann. art. 895(H), where La. Code Crim. Proc. Ann. art. 895(H) was limited to probation, and where the trial court did not place defendant on probation. State v. Walker, 677 So. 2d 532, 1996 La. App. LEXIS 1250 (June 5, 1996), writ of certiorari denied by La. 96-1767, 684 So. 2d 924, 1996 La. LEXIS 3517 (La. Dec. 6, 1996).

• Appeals

•• Standards of Review

••• Abuse of Discretion

•••• General Overview. — Conditions set pursuant to La. Code Crim. Proc. Ann. art. 895 by a trial judge as to a defendant’s probation related to his rehabilitation and were within the trial judge’s discretion. State v. Allen, 526 So. 2d 1198, 1988 La. App. LEXIS 541 (Apr. 6, 1988), reversed by 539 So. 2d 1232, 1989 La. LEXIS 681 (La. 1989).

TORTS

• Damages

•• Compensatory Damages

••• General Overview. — A thief’s timely restitution payments ordered pursuant to La. Code Crim. Proc. Ann. art. 895 as a condition of his sentence suspension were not a substitution for a sentence but a damage payment as would be recoverable under La. Civ. Code Ann. art. 2315; the payments, therefore, interrupted the prescriptive period for a store’s subsequent action to recover the balance of the stolen money in a civil damages suit. National Food Stores, Inc. v. Chustz, 385 So. 2d 374, 1980 La. App. LEXIS 3923 (Mar. 31, 1980), writ of certiorari denied by 386 So. 2d 356, 1980 La. LEXIS 7425 (La. 1980).

An insurer who paid an insured’s claim for the damage to his car arising from a theft could recover from the insured the amount of restitution paid to the insured by the criminal defendants who stole the insured’s car; because a payment made under La. Code Crim. Proc. Ann. art. 895 resulted in the repair of damage caused by an offender, it had the same civil effect upon the criminal defendants as would a payment pursuant to a settlement or judgment in a civil matter, and pursuant to La. Civ. Code Ann. art. 2315, the insured could not recover more than was necessary to make him whole. Travelers Ins. Co. v. Chalona, 293 So. 2d 498, 1974 La. App. LEXIS 3723 (Apr. 9, 1974).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — YOLANDA R. JOHNSON, DECEMBER 1, 1983, OPINION NUMBER 83-251, La. Atty. Gen. Op. No. 1983-251; 1983 La. AG LEXIS 129.

The special cost of $50 allotted by the legislature to fund probation activities of DWI offenders is a minimum amount and does not inhibit additional charges for substance abuse and driver improvement programs., OPINION No. 84-573, La. Atty. Gen. Op. No. 1984-573; 1984 La. AG LEXIS 246.

The district court’s Misdemeanor Probation Department created under the authority of La.C.Cr.P. art 894(A) may receive direct funding from probation supervision fees charged under La.C.Cr.P. art. 895. This direct funding is authorized by the implicit amendment to La.C.Cr.P. art. 895.1(C). Secondly, the judicial expense fund may be utilized as an alternative source of funding for the Misdemeanor Probation Department because the department is now a necessary expense of the district court., Opinion No. 89-443, La. Atty. Gen. Op. No. 1989-443; 1990 La. AG LEXIS 23.

A city may not enforce a municipal ordinance requiring owners and/or landlords of dilapidated property to remain on the property which has been cited for health and safety violations., OPINION NUMBER 92-444, La. Atty. Gen. Op. No. 1992-444; 1992 La. AG LEXIS 442.

Neither the Probation Fund of La. C.Ct.Pro. 894, 895 nor the Criminal Court Fund established by R.S. 15:571.11 may provide capital funds for construction of courthouses or courtrooms., OPINION NUMBER 92-273, La. Atty. Gen. Op. No. 1992-273; 1992 La. AG LEXIS 461.

Adjudication of delinquency may not be used as a conviction for La. R.S. 14:95.1; Felony conviction may be used with conditions of probation and parole to reject application under Brady Handgun Violence Prevention Act., OPINION No. 94-141, La. Atty. Gen. Op. No. 1994-141; 1995 La. AG LEXIS 48.

Though the chief executive officer acts as administrator of work release programs and trusteeship, a city court judge has the authority to stipulate, in sentencing a prisoner for the violation of a city ordinance, that a prisoner shall not be eligible for work release or trustee programs., Opinion No. 97-123, La. Atty. Gen. Op. No. 1997-123; 1997 La. AG LEXIS 104.

In response to your second question, a picture of a convicted sex offender cannot be given to the parents within the school zone., OPINION No. 97-229, La. Atty. Gen. Op. No. 1997-229; 1997 La. AG LEXIS 164.

A Baton Rouge city court judge does not have the authority to order a criminal defendant to purchase food for donation to local charities, in lieu of a monetary assessment, under La. R.S. 13:1899 and 13:2002. La. C.Cr.P. art. 895 gives judges a broad power to set conditions of probation, however, Opinion No. 98-174, La. Atty. Gen. Op. No. 1998-174; 1998 La. AG LEXIS 264.

The Court has discretion in imposing the provisions of R.S. 15:146, and C.Cr.P. Art 895.1 specifically authorized a court that suspends a sentence may under probation order money be paid to the criminal court fund., OPINION 00-30, La. Atty. Gen. Op. No. 2000-30; 2000 La. AG LEXIS 567.

Neither the 18th Judicial District Court nor its Probation Department have the authority or power to acquire immovable property. The parishes are responsible for furnishing office space for the district courts and its staff. The 18th Judicial District Court may be entitled to a writ of mandamus to require the local governing authorities to appropriate funds reasonable necessary to house its Probation Department., OPINION NO. 01-59, La. Atty. Gen. Op. No. 2001-59; 2001 La. AG LEXIS 118.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1983-84: A Faculty Symposium: Post Conviction Procedure. 45 La. L. Rev. 485 (November, 1984).

Developments in the Law, 1986-1987: A Faculty Symposium: Criminal Procedure. 48 La. L. Rev. 257 (November, 1987).

Comment: Louisiana’s “Megan’s Law”: The Need for a Principled Approach. 58 La. L. Rev. 1169 (Summer, 1998).

Casenotes: State Ex Rel. Olivieri v. State: The Scarlet Letter of Protection — A Constitutional Analysis of Louisiana’s Megan’s Law Statutes. 48 Loy. L. Rev. 327 (Summer, 2002).

Art. 895.1. Probation; restitution; judgment for restitution; fees.

A. (1) When a court places the defendant on probation, it shall, as a condition of probation, order the payment of restitution in cases where the victim or his family has suffered any direct loss of actual cash, any monetary loss pursuant to damage to or loss of property, or medical expense. The court shall order restitution in a reasonable sum not to exceed the actual pecuniary loss to the victim in an amount certain. However, any additional or other damages sought by the victim and available under the law shall be pursued in an action separate from the establishment of the restitution order as a civil money judgment provided for in Subparagraph (2) of this Paragraph. The restitution payment shall be made, in discretion of the court, either in a lump sum or in monthly installments based on the earning capacity and assets of the defendant.

(2) (a) The order to pay restitution together with any order to pay costs or fines, as provided in this Article, is deemed a civil money judgment in favor of the person to whom restitution, costs, or fines is owed, if the defendant is informed of his right to have a judicial determination of the amount and is provided with a hearing, waived a hearing, or stipulated to the amount of the restitution, cost, or fine ordered. In addition to proceedings had by the court which orders the restitution, cost, or fine, the judgment may be enforced in the same manner as a money judgment in a civil case. Likewise, the judgment may be filed as a lien as provided by law for judgment creditors. Prior to the enforcement of the restitution order, or order for costs or fines, the defendant shall be notified of his right to have a judicial determination of the amount of restitution, cost, or fine. Such notice shall be served personally by the district attorney’s office of the respective judicial district in which the restitution, cost, or fine is ordered.

(b) In addition to the powers under R.S. 13:1336, the Criminal District Court for the Parish of Orleans shall have the authority to order the payment of restitution as provided in this Paragraph. The enforcement of the judgment for restitution shall be filed in the Civil District Court for the Parish of Orleans.

(3) The court which orders the restitution shall provide written evidence of the order which constitutes the judgment.

(4) The court may suspend payment of any amount awarded hereunder and may suspend recordation of any judgment hereunder during the pendency of any civil suit instituted to recover damages, from said defendant brought by the victim or victims which arises out of the same act or acts which are the subject of the criminal offense contemplated hereunder.

(5) The amount of any judgment by the court hereunder, shall be credited against the amount of any subsequent civil judgment against the defendant and in favor of the victim or victims, which arises out of the same act or acts which are the subject of the criminal offense contemplated hereunder.

B. When a court suspends the imposition or the execution of a sentence and places the defendant on probation, it may in its discretion, order placed, as a condition of probation, an amount of money to be paid by the defendant to any or all of the following:

(1) To the indigent defender program for that court.

(2) To the criminal court fund to defray the costs of operation of that court.

(3) To the sheriff and clerk of court for costs incurred.

(4) To a law enforcement agency for the reasonable costs incurred in arresting the defendant, in felony cases involving the distribution of or intent to distribute controlled dangerous substances.

(5) To the victim to compensate him for his loss and inconvenience. Such an amount may be in addition to any amounts ordered to be paid by the defendant under Paragraph A herein.

(6) To a duly incorporated crime stoppers organization for the reasonable costs incurred in obtaining information which leads to the arrest of the defendant.

(7) To a local public or private nonprofit agency involved in drug abuse prevention and treatment for supervising a treatment program ordered by the court for a particular defendant, provided that such agency is qualified as a tax-exempt organization under Section 501(c) of the Internal Revenue Code of the United States. Any nonprofit agency receiving money under the provisions of this Paragraph must be licensed by the Department of Health and Hospitals in the supervision of drug abuse prevention and treatment.

C. When the court places the defendant on supervised probation, it shall order as a condition of probation a monthly fee of not less than sixty nor more than one hundred ten dollars payable to the Department of Public Safety and Corrections or such other probation office, agency, or officer as designated by the court, to defray the cost of supervision. If the probation supervision services are rendered by an agency other than the department, the fee may be ordered payable to that agency. These fees are only to supplement the level of funds that would ordinarily be available from regular state appropriations or any other source of funding.

D. The court may, in lieu of the monthly supervision fee provided for in Paragraph C, require the defendant to perform a specified amount of community service work each month if the court finds the defendant is unable to pay the minimum supervision fee provided for in Paragraph C.

E. When the court places any defendant convicted of a violation of the controlled dangerous substances law, R.S. 40:966 through 1034, on any type of probation, it shall order as a condition of probation a fee of not less than fifty nor more than one hundred dollars, payable to the Louisiana Commission on Law Enforcement to be credited to the Drug Abuse Education and Treatment Fund and used for the purposes provided in R.S. 15:1224.

F. When the court places the defendant on supervised probation, it shall order as a condition of probation the payment of a monthly fee of eleven dollars. The monthly fee established in this Paragraph shall be in addition to the fee established in Paragraph C of this Article and shall be collected by the Department of Public Safety and Corrections and shall be transmitted, deposited, appropriated, and used in accordance with the following provisions:

(1) The monthly fee established in this Paragraph shall be deposited immediately upon receipt in the state treasury.

(2) After compliance with the requirements of Article VII, Section 9(B) of the Constitution of Louisiana relative to the Bond Security and Redemption Fund, and prior to monies being placed in the state general fund, an amount equal to that deposited as required by Subparagraph (1) of this Paragraph shall be credited to a special fund which is hereby created in the state treasury to be known as the “Sex Offender Registry Technology Fund”. The monies in this fund shall be used solely as provided in Subparagraph (3) of this Paragraph and only in the amounts appropriated by the legislature.

(3) The monies in the Sex Offender Registry Technology Fund shall be appropriated as follows:

(a) For Fiscal Year 2006-2007, the amount of one hundred ninety thousand dollars to the Department of Public Safety and Corrections, office of state police, to be used in the administration of programs for the registration of sex offenders in compliance with federal and state laws, and support of community notification efforts by local law enforcement agencies. For Fiscal Years 2007-2008 through 2009-2010, the amount to be appropriated under this Subparagraph shall be twenty-five thousand dollars. For Fiscal Years 2010-2011, and thereafter, the amount to be appropriated to the Department of Public Safety and Corrections, office of state police, shall be twenty-five thousand dollars for the purposes of maintaining and administering the programs for the registration of sex offenders pursuant to this Subparagraph.

(b) For Fiscal Year 2010-2011 and each year thereafter, an amount equal to fifteen percent of the total residual monies available for appropriation from the fund shall be appropriated to the Department of Public Safety and Corrections, office of adult services, division of probation and parole.

(c) For Fiscal Year 2010-2011, and thereafter, residual monies available for appropriation after satisfying the requirements of Subsubparagraphs (a) and (b) of this Subparagraph shall be appropriated to the Department of Justice, office of the attorney general. Of that residual amount, one hundred fifty thousand dollars shall be allocated to the office of the attorney general of which fifty thousand dollars shall be allocated for personnel and other costs to assist and monitor sheriff participation in utilization of the computer system, and one hundred thousand dollars of which shall be allocated to the cost of maintenance of the computer system which shall interface with the computer systems of the sheriffs of the parishes for registration of sex offenders.

(d) After providing for the allocations in Subsubparagraphs (a), (b), and (c) of this Subparagraph, the remainder of the residual monies in the Sex Offender Registry Technology Fund shall, pursuant to an appropriation to the office of the attorney general, be distributed to the sheriff of each parish, based on the population of convicted sex offenders, sexually violent predators, and child predators who are residing in the parish and who are active sex offender registrants or active child predator registrants in the respective parishes according to the State Sex Offender and Child Predator Registry. These funds shall be used to cover the costs associated with sex offender registration and compliance. Population data necessary to implement the provisions of this Subparagraph shall be as compiled and certified by the undersecretary of the Department of Public Safety and Corrections on the first day of June of each year. No later than June fifteenth of each year, the office of the attorney general shall make these distributions, which are based on the data certified by the undersecretary of the Department of Public Safety and Corrections, to the recipient sheriffs who are actively registering offenders pursuant to this Paragraph. (Acts 1983, No. 13, § 1; Acts 1984, No. 940, § 1; Acts 1984, No. 136, § 1; Acts 1985, No. 863, § 1, eff. July 23, 1985; Acts 1986, No. 745, § 1; Acts 1987, No. 59, § 1; Acts 1988, No. 208, § 1; Acts 1989, No. 832, § 1; Acts 1990, No. 53, § 1; Acts 1990, No. 89, § 1; Acts 1990, No. 188, § 1; Acts 1994, 3rd Ex. Sess., No. 60, § 1; Acts 1998, 1st Ex. Sess., No. 138, § 1, eff. June 16, 1998; Acts 1999, No. 587, § 1, eff. Aug. 15, 1999; Acts 2000, 1st Ex. Sess., No. 84, § 1, eff. June 6, 2000; Acts 2001, No. 964, § 1, eff. Aug. 15, 2001; Acts 2006, No. 502, § 1, eff. Aug. 15, 2006; Acts 2006, No. 663, § 4, eff. Aug. 15, 2006; Acts 2007, No. 460, § 1, eff. July 11, 2007; Acts 2010, No. 760, § 1, eff. Aug. 15, 2010; Acts 2011, No. 218, § 1, eff. Aug. 15, 2011; Acts 2011, No. 219, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 218 substituted “eleven dollars” for “not less than five dollars and fifty cents” in the introductory language of (F).

The 2011 amendment by No. 219 substituted “not less than sixty nor more than one hundred ten dollars” for “not less than fifty nor more than one hundred dollars” in (C).

2010 Amendments. — The 2010 amendment by No. 760 rewrote (F).

2007 Amendments. — Acts 2007, No. 460, § 1, effective August 15, 2007, in (F)(4)(c), substituted “Fiscal Year 2006-2007” for “Fiscal Years 2006-2007 and thereafter” and added the last seven sentences.

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “C.Cr.P. Art. 895.1(F)” for “C.C.P. Art. 895.1(F),” as amended by Acts 2006, No. 663, § 5.

2006 Amendments. — Acts 2006, No. 502, § 1, effective August 15, 2006, in (A)(2)(a), inserted “together with any order to pay costs or fines” in the first sentence, inserted “costs, or fines” following “to whom restitution” in the first sentence, inserted “cost, or fine” four times and “or order for costs or fines” in the fourth sentence.

Acts 2006, No. 663, § 4, effective August 15, 2006, added (F)(4)(b) and (F)(4)(c); inserted “and fifty cents” following “five dollars” in (F); added “as follows” to the end in (F)(4); and in (F)(4)(a), added “For Fiscal Year 2006-2007, the amount of one hundred ninety thousand dollars,” deleted “shall be administered by the” preceding “office of state police,” substituted “to be used” for “and shall be used,” substituted “in the administration of programs” for “solely for the purpose of facilitating the administration of programs,” and added “and support ... twenty-five thousand dollars.”

2001 Amendments. — Acts 2001, No. 964, § 1, effective August 15, 2001, added (F).

2000 Amendments. — Acts 2000, 1st. Ex. Sess., No. 84, § 1, effective June 6, 2000, substituted “not less than fifty nor more than one hundred dollars” for “not less than thirty nor more than one hundred dollars” near the beginning of (C).

1999 Amendments. — Acts 1999, No. 587, § 1, effective August 15, 1999, substituted “thirty’ for “twenty’ in (C).

Quoted Statutory Material. — Acts 2007, No. 460, § 6, provides that “The provisions of this Act shall apply to all persons convicted of a sex offense or a criminal offense against a victim who is a minor, as defined in R.S. 15:541, regardless of the date of conviction, with the exception of those persons required to register under previous provisions of law whose obligations to register have been fulfilled and extinguished by operation of law. Any person under an obligation to register as of the effective date of this Act shall comply with the requirements contained in this Act and shall be given credit for having fulfilled their obligations to register for the length of time equal to their previous registration in compliance with law.”

Acts 2006, No. 663, §§ 5 and 7, provide that “The funds payable out of the State General Fund by Statutory Dedications out of the Sex Offender Registry Technology Fund for additional support and to the Operational Support Program for distribution to the sheriff of each parish in accordance with C.Cr.P. Art. 895.1(F), as appropriated in Schedule 08-419, Office of State Police, Public Safety Services, of House Bill No. 1 of the 2006 Regular Session of the Legislature, contingent upon the enactment of House Bill No. 695 of the 2006 Regular Session Legislature, shall be payable as so appropriated if the provisions contained in the reengrossed version of House Bill No. 695 are enacted into law regardless of the instrument in which such provisions are enacted [H.B. No. 695 did not pass, but see S.B. No. 612, which became Act 663 (this Act)].

“If any provision or item of this Act, or the application thereof, is held invalid, such invalidity shall not affect other provisions, items, or applications of the act which can be given effect without the invalid provision, item, or application and to this end the provisions of this Act are hereby declared severable.”
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Fraud

••• General Overview. — Trial court erred in requiring defendant to pay restitution, following his conviction for issuing worthless checks, without announcing a specified payment plan as required under La. Code Crim. Proc. Ann. art. 895.1. State v. Dean, 748 So. 2d 57, 1999 La. App. LEXIS 2996 (Nov. 3, 1999), writ denied by La. 1999-3413, 762 So. 2d 1101, 2000 La. LEXIS 1495 (La. May 26, 2000).

•• Property Crimes

••• Larceny & Theft

•••• General Overview. — Where the trial court did not set a determinate amount of restitution in defendant’s theft of property case, defendant’s sentence had to be vacated and the matter had to be remanded for resentencing to afford the trial court the opportunity to set a determinate amount of restitution and to establish a payment schedule. State v. Echeverria, 862 So. 2d 163, 2003 La. App. LEXIS 3262 (Nov. 25, 2003).

•• Weapons

••• Use

•••• General Overview. — In defendant’s illegal use of a weapon case, a court erred by imposing an unspecified amount of restitution without setting out the mode, manner, and method of payment. State v. Lam, 837 So. 2d 749, 2003 La. App. LEXIS 288 (Feb. 11, 2003), writ of certiorari denied by La. 2003-0945, 855 So. 2d 308, 2003 La. LEXIS 2778 (La. Oct. 3, 2003).

• Sentencing

•• Alternatives

••• General Overview. — Even though defendant was not represented by an indigent defender, the part of his sentence that required him to pay $2,000 to the local indigent defender board as a special condition of probation was upheld where defendant understood and accepted that he had to make the payment in addition to a fine under the sentence bargain agreement. State v. Wiley, 597 So. 2d 167, 1992 La. App. LEXIS 998 (Apr. 8, 1992).

••• Probation

•••• General Overview. — Case was remanded for resentencing to allow the trial court to correct the commitment to delete the reference that the sentence should be served concurrently with any other sentence defendant was currently serving; there was a discrepancy between the commitment and the transcript, the sentence was indeterminate because the trial court did not specifically state that defendant was placed on an active probationary period, and the sentence was indeterminate because of the trial court’s statement regarding defendant paying “fees and fines to probation” make it unclear whether it was a fine or the required monthly probation fee imposed as a condition of probation. State v. Shannon, 902 So. 2d 519, 2005 La. App. LEXIS 1098 (Apr. 26, 2005).

Condition of probation that required defendant to reimburse the State Of Louisiana for foster child care costs deprived defendant of due process rights; La. Code Crim. Proc. Ann. art. 895.1 did not list the State as one of the parties who could have properly received restitution as a condition of probation. State v. Sanderson, 715 So. 2d 483, 1998 La. App. LEXIS 1313 (May 13, 1998).

La. Code Crim. Proc. Ann. art. 895.1B(2) did not authorize the existence of a separate criminal court operation fund for Division “A” when there was a criminal court operation fund for the 32nd Judicial District Court; hence, the direction that defendant was to pay, as a condition of probation, $100 to the Division “A” fund was amended to direct such payment to the 32nd Judicial District Court’s operation fund. State v. Swan, 569 So. 2d 155, 1990 La. App. LEXIS 2278 (Oct. 16, 1990).

Pursuant to La. Code Crim. Proc. Ann. art. 895.1C, the court remanded defendant’s case to the trial court with instructions that a specific amount be set for the payment of the probation supervision fee. State v. Pounds, 522 So. 2d 1119, 1988 La. App. LEXIS 600 (Feb. 23, 1988), writ of certiorari denied in part, reversed in part by 526 So. 2d 789, 1988 La. LEXIS 1333 (La. 1988).

The trial court has much discretion under La. Code Crim. Proc. Ann. art. 895 to impose any specific conditions reasonably related to rehabilitation; La. Code Crim. Proc. Ann. art. 895.1B authorizes a court, as a condition of probation, to require payment of an amount of money to the indigent defender program for that court and the criminal court fund to defray the costs of operation of that court. State v. Shoemaker, 461 So. 2d 334, 1984 La. App. LEXIS 10068 (Dec. 5, 1984).

Pursuant to La. Code Crim. Proc. Ann. art. 895.1, defendant was illegally ordered to pay $200 dollars as a special condition of probation. State v. Morrison, 459 So. 2d 1320, 1984 La. App. LEXIS 10023 (Nov. 20, 1984).

Defendant could not be ordered to comply with a condition of his probation, the payment of restitution to an employee that was terminated for testifying against him, when his probationary period had already lapsed. State v. Cannon, 457 So. 2d 1177, 1984 La. LEXIS 9919 (Oct. 15, 1984).

•• Appeals

••• General Overview. — Upon sentencing defendant for theft of currency valued at over $1,000.00, the court erred by ordering defendant to pay restitution to the victimized business for Medicare withholdings and IRS interest; that portion of the judgment was vacated and the case was remanded. State v. Fortier, 862 So. 2d 170, 2003 La. App. LEXIS 3280 (Nov. 25, 2003).

Upon requiring defendant to pay restitution in a criminal trial for theft, the trial court erred by failing to determine the manner in which the restitution should be paid as required La. Code Crim. Proc. Ann. art. 895.1; the case was remanded to the trial court for a determination of the manner in which restitution should be paid, either in a lump sum or in monthly installments, based on defendant’s earning capacity and assets. State v. Fortier, 862 So. 2d 170, 2003 La. App. LEXIS 3280 (Nov. 25, 2003).

•• Corrections, Modifications & Reductions

••• General Overview. — Where the trial court did not set a determinate amount of restitution in defendant’s theft of property case, defendant’s sentence had to be vacated and the matter had to be remanded for resentencing to afford the trial court the opportunity to set a determinate amount of restitution and to establish a payment schedule. State v. Echeverria, 862 So. 2d 163, 2003 La. App. LEXIS 3262 (Nov. 25, 2003).

•• Costs. — Sentence that requires a defendant to pay fines and court costs pursuant to a pay plan set up and approved through the probation officer and approved by the court is insufficient to establish a specified payment plan as required by La. C.Crim.P. art. 895.1. State v. Brack, 758 So. 2d 310, 2000 La. App. LEXIS 358 (Mar. 1, 2000), overruled by State v. Stevens, La. App. 06-818, 949 So. 2d 597, 2007 La. App. LEXIS 125 (La.App. 3 Cir. Jan. 31, 2007).

•• Excessive Fines. — Where defendant was an able-bodied 28-year-old gainfully employed male, the imposition of a fine and probation fees was not excessive punishment. State v. Hall, 775 So. 2d 52, 2000 La. App. LEXIS 2600 (Oct. 4, 2000).

•• Fines. — La. Code Crim. Proc. Ann. art. 895.1B(2) did not authorize the existence of a separate criminal court operation fund for Division “A” when there was a criminal court operation fund for the 32nd Judicial District Court; hence, the direction that defendant was to pay, as a condition of probation, $100 to the Division “A” fund was amended to direct such payment to the 32nd Judicial District Court’s operation fund. State v. Swan, 569 So. 2d 155, 1990 La. App. LEXIS 2278 (Oct. 16, 1990).

Pursuant to La. Code Crim. Proc. Ann. art. 895.1, defendant was illegally ordered to pay $200 dollars as a special condition of probation. State v. Morrison, 459 So. 2d 1320, 1984 La. App. LEXIS 10023 (Nov. 20, 1984).

•• Imposition

••• General Overview. — When a trial court orders restitution without stating the specific amount of the restitution to be paid, the sentence is defective. State v. Schwehm, 754 So. 2d 264, 1999 La. App. LEXIS 2674 (Sept. 24, 1999), writ denied by La. 1999-2964, 759 So. 2d 68, 2000 La. LEXIS 1144 (La. Mar. 31, 2000).

•• Plea Agreements. — Even though defendant was not represented by an indigent defender, the part of his sentence that required him to pay $2,000 to the local indigent defender board as a special condition of probation was upheld where defendant understood and accepted that he had to make the payment in addition to a fine under the sentence bargain agreement. State v. Wiley, 597 So. 2d 167, 1992 La. App. LEXIS 998 (Apr. 8, 1992).

•• Restitution. — Defendant’s sentence after he was convicted of aggravated incest was improper where he should not have been required to pay restitution for the cost of transferring witnesses; further, his restitution award was not authorized by La. Code Crim. Proc. Ann. arts. 895, 895.1, or La. Rev. Stat. Ann. § 46:1844(M). State v. J.T.S., 865 So. 2d 1032, 2004 La. App. LEXIS 136 (Feb. 4, 2004).

Where the trial court did not set a determinate amount of restitution in defendant’s theft of property case, defendant’s sentence had to be vacated and the matter had to be remanded for resentencing to afford the trial court the opportunity to set a determinate amount of restitution and to establish a payment schedule. State v. Echeverria, 862 So. 2d 163, 2003 La. App. LEXIS 3262 (Nov. 25, 2003).

La. Code Crim. Proc. Ann. art. 895.1 is not to be used to provide criminal sanctions to collect civil damages, but rather is to be used to compensate the victim for pecuniary losses caused by the criminal activity of the defendant. State v. Fortier, 862 So. 2d 170, 2003 La. App. LEXIS 3280 (Nov. 25, 2003).

Upon sentencing defendant for theft of currency valued at over $1,000.00, the court erred by ordering defendant to pay restitution to the victimized business for Medicare withholdings and IRS interest; that portion of the judgment was vacated and the case was remanded. State v. Fortier, 862 So. 2d 170, 2003 La. App. LEXIS 3280 (Nov. 25, 2003).

Upon requiring defendant to pay restitution in a criminal trial for theft, the trial court erred by failing to determine the manner in which the restitution should be paid as required La. Code Crim. Proc. Ann. art. 895.1; the case was remanded to the trial court for a determination of the manner in which restitution should be paid, either in a lump sum or in monthly installments, based on defendant’s earning capacity and assets. State v. Fortier, 862 So. 2d 170, 2003 La. App. LEXIS 3280 (Nov. 25, 2003).

Trial court did not err in ordering defendant to pay restitution to the victim pursuant to La. Rev. Stat. Ann. § 46:1844 and La. Code Crim. Proc. Ann. art. 883.2, which applied instead of La. Code Crim. Proc. Ann. art. 895.1; the offenses took place after the effective date of the article, the victim testified as to the expenses incurred, which was not contradicted, and defendant cited no jurisprudence that required that expenses had to be pre-paid or lost wages could not be awarded. State v. Blanchard, 861 So. 2d 657, 2003 La. App. LEXIS 3138 (Nov. 12, 2003), writ denied by La. 2003-3389, 883 So. 2d 1045, 2004 La. LEXIS 3118 (La. Oct. 15, 2004).

Because caselaw and La. Code Crim. Proc. Ann. art. 895.1 indicated that restitution could be ordered only to compensate the victim, not the victim’s insurance company, the trial court should have credited the restitution order by the amount that the victim’s insurance company reimbursed the victim. State v. Devare, 860 So. 2d 191, 2003 La. App. LEXIS 2973 (Oct. 28, 2003).

In defendant’s illegal use of a weapon case, a court erred by imposing an unspecified amount of restitution without setting out the mode, manner, and method of payment. State v. Lam, 837 So. 2d 749, 2003 La. App. LEXIS 288 (Feb. 11, 2003), writ of certiorari denied by La. 2003-0945, 855 So. 2d 308, 2003 La. LEXIS 2778 (La. Oct. 3, 2003).

Where the trial court instructed defendant to pay the victim 25 percent of his take-home pay for 5 years, the trial court failed to set a specific amount to be paid in restitution; therefore, the sentence as imposed was insufficient to fulfill the requirement of La. Code Crim. Proc. Ann. art. 895.1 that the trial court set the amount of restitution, and the court vacated the sentence and remanded for resentencing. State v. Berkeley, 788 So. 2d 647, 2001 La. App. LEXIS 1417 (May 30, 2001), writ denied by La. 2001-1659, 814 So. 2d 549, 2002 La. LEXIS 1892 (La. Apr. 26, 2002).

Trial court did not err in calculating the amount of restitution defendant owed to his theft victims under La. Code Crim. Proc. Ann. art. 895.1(A)(1), despite defendant’s claims that the trial court improperly included interest on the amounts and thus ordered him to pay more than he stole; the credible, documented evidence of the victims indicated that the amounts owed did not include interest. State v. Averette, 764 So. 2d 349, 2000 La. App. LEXIS 1848 (June 23, 2000).

Sentence that requires a defendant to pay fines and court costs pursuant to a pay plan set up and approved through the probation officer and approved by the court is insufficient to establish a specified payment plan as required by La. C.Crim.P. art. 895.1. State v. Brack, 758 So. 2d 310, 2000 La. App. LEXIS 358 (Mar. 1, 2000), overruled by State v. Stevens, La. App. 06-818, 949 So. 2d 597, 2007 La. App. LEXIS 125 (La.App. 3 Cir. Jan. 31, 2007).

Trial court erred in requiring defendant to pay restitution, following his conviction for issuing worthless checks, without announcing a specified payment plan as required under La. Code Crim. Proc. Ann. art. 895.1. State v. Dean, 748 So. 2d 57, 1999 La. App. LEXIS 2996 (Nov. 3, 1999), writ denied by La. 1999-3413, 762 So. 2d 1101, 2000 La. LEXIS 1495 (La. May 26, 2000).

When a trial court orders restitution without stating the specific amount of the restitution to be paid, the sentence is defective. State v. Schwehm, 754 So. 2d 264, 1999 La. App. LEXIS 2674 (Sept. 24, 1999), writ denied by La. 1999-2964, 759 So. 2d 68, 2000 La. LEXIS 1144 (La. Mar. 31, 2000).

Where defendant was convicted of illegal possession of stolen items worth more than $500, the restitution ruling did not comply with La. Code Crim. Proc. Ann. art. 895.1, so on remanded the trial court was instructed to set payment of restitution either in a lump sum or in monthly installments. State v. Alexander, 720 So. 2d 82, 1998 La. App. LEXIS 2710 (Sept. 29, 1998), writ denied by La. 98-3109, 740 So. 2d 628, 1999 La. LEXIS 1046 (La. Apr. 9, 1999).

Trial court did not abuse its discretion by using defendant’s own verified bank records and a lien amount as a basis for determining the restitution due to defrauded victims; the restitution merely represented the amount of the victims’ losses and was not excessive, but a remand was required because the trial court did not make a finding specifying how the payments were to be made. State v. Stephenson, 706 So. 2d 604, 1998 La. App. LEXIS 37 (Jan. 21, 1998), writ denied by La. 98-0426, 720 So. 2d 1211, 1998 La. LEXIS 2039 (La. June 19, 1998).

La. Code Crim. Proc. Ann. art. 895.1 authorizes the court, when the victim has suffered any monetary loss or medical expense, to order payment of restitution in a reasonable sum not to exceed the actual pecuniary loss to the victim. State v. Diaz, 615 So. 2d 1336, 1993 La. LEXIS 1324 (Apr. 2, 1993).

La. Code Crim. Proc. Ann. art. 895.1(B) authorizes the court to order payment to the victim to compensate him for his loss and inconvenience, which amount may be in addition to the amounts ordered under La. Code Crim. Proc. Ann. art. 895.1(A). State v. Diaz, 615 So. 2d 1336, 1993 La. LEXIS 1324 (Apr. 2, 1993).

Under the language of La. Code Crim. Proc. Ann. art. 895.1, a trial judge has authority to order restitution in a reasonable sum not to exceed the actual pecuniary loss to the victim, even though that sum may be more than the amount to which the defendant pled. State v. Peters, 611 So. 2d 191, 1992 La. App. LEXIS 4047 (Dec. 16, 1992).

Where reasonable restitution under La. Code Crim. Proc. Ann. art. 895.1 for defendant’s theft of business proceeds could not be computed because she had disposed of the cash receipts records, the trial court acted within its discretion when it refused to suspend a prison sentence and grant probation. State v. Broussard, 549 So. 2d 935, 1989 La. App. LEXIS 1675 (Oct. 4, 1989), writ of certiorari denied by 556 So. 2d 1259, 1990 La. LEXIS 195 (La. 1990).

La. Code Crim. Proc. Ann. art. 895.1(A) makes restitution for the victim’s monetary loss a mandatory condition of probation, in a reasonable sum not to exceed the actual pecuniary loss to the victim. State v. Bryan, 535 So. 2d 815, 1988 La. App. LEXIS 1748 (Aug. 17, 1988).

Restitution for a victim’s “loss and inconvenience” is discretionary, pursuant to La. Code Crim. Proc. Ann. art. 895.1(B). State v. Bryan, 535 So. 2d 815, 1988 La. App. LEXIS 1748 (Aug. 17, 1988).

La. Code Crim. Proc. Ann. art. 895.1(A) allows the trial court discretion to order restitution either in a lump sum or in monthly installments based on a defendant’s earning capacity and assets. State v. Bryan, 535 So. 2d 815, 1988 La. App. LEXIS 1748 (Aug. 17, 1988).

La. Code Crim. Proc. Ann. art. 895.1 mandates restitution in cases where the victim or his family has suffered any monetary loss. State v. Bryan, 535 So. 2d 815, 1988 La. App. LEXIS 1748 (Aug. 17, 1988).

Pursuant to La. Code Crim. Proc. Ann. art. 895.1C, the court remanded defendant’s case to the trial court with instructions that a specific amount be set for the payment of the probation supervision fee. State v. Pounds, 522 So. 2d 1119, 1988 La. App. LEXIS 600 (Feb. 23, 1988), writ of certiorari denied in part, reversed in part by 526 So. 2d 789, 1988 La. LEXIS 1333 (La. 1988).

Defendant could not be ordered to comply with a condition of his probation, the payment of restitution to an employee that was terminated for testifying against him, when his probationary period had already lapsed. State v. Cannon, 457 So. 2d 1177, 1984 La. LEXIS 9919 (Oct. 15, 1984).

• Appeals

•• Standards of Review

••• Abuse of Discretion

•••• General Overview. — Trial court did not abuse its discretion by using defendant’s own verified bank records and a lien amount as a basis for determining the restitution due to defrauded victims; the restitution merely represented the amount of the victims’ losses and was not excessive, but a remand was required because the trial court did not make a finding specifying how the payments were to be made. State v. Stephenson, 706 So. 2d 604, 1998 La. App. LEXIS 37 (Jan. 21, 1998), writ denied by La. 98-0426, 720 So. 2d 1211, 1998 La. LEXIS 2039 (La. June 19, 1998).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Article 895.1 (C.Cr.P.) does not apply to city courts when restitution to the victim is part of the probation. Said article applies only to district courts., OPINION No. 78-1006, La. Atty. Gen. Op. No. 1978-1006; 1978 La. AG LEXIS 478.

Funds generated by the Criminal District Court for Orleans Parish under La.C.Cr.P. Art. 895.1 may be used to supplement the salaries of the minute clerks of that court., OPINION No. 81-481, La. Atty. Gen. Op. No. 1981-481; 1981 La. AG LEXIS 116.

C.Cr.P. Art. 895.1, OPINION No. 82-697, La. Atty. Gen. Op. No. 1982-697; 1982 La. AG LEXIS 384.

Re: Opinion Number 85-711 on Act 863 of 1985, OPINION NUMBER 85-711, La. Atty. Gen. Op. No. 1985-711; 1985 La. AG LEXIS 307.

The district court’s Misdemeanor Probation Department created under the authority of La.C.Cr.P. art 894(A) may receive direct funding from probation supervision fees charged under La.C.Cr.P. art. 895. This direct funding is authorized by the implicit amendment to La.C.Cr.P. art. 895.1(C). Secondly, the judicial expense fund may be utilized as an alternative source of funding for the Misdemeanor Probation Department because the department is now a necessary expense of the district court., Opinion No. 89-443, La. Atty. Gen. Op. No. 1989-443; 1990 La. AG LEXIS 23.

OPINION NUMBER 91-588, La. Atty. Gen. Op. No. 1991-588; 1991 La. AG LEXIS 487.

The Department of Wildlife and Fisheries Conservation Fund may receive a lap top computer as a condition of a defendant’s probation assuming the value of that computer does not exceed that of the wildlife which was illegally seized., Opinion No. 95-255, La. Atty. Gen. Op. No. 1995-255; 1995 La. AG LEXIS 208.

A city court judge has authority to suspend the fees assessed under La. R.S. 13:1899(C), then assert the power granted him under La. C.Cr.P. 895.1(B)(2) to order payment to defray the costs of court operations., Opinion No. 97-183, La. Atty. Gen. Op. No. 1997-183; 1997 La. AG LEXIS 141.

The Court has discretion in imposing the provisions of R.S. 15:146, and C.Cr.P. Art 895.1 specifically authorized a court that suspends a sentence may under probation order money be paid to the criminal court fund., OPINION 00-30, La. Atty. Gen. Op. No. 2000-30; 2000 La. AG LEXIS 567.

TREATISES AND LAW REVIEWS

Louisiana Treatises. — 1-7 Louisiana Tort Law § 7.01 > Chapter 7 DAMAGES > § 7.01 Overview of Damages in Tort Cases.

Art. 895.2. Probation; restitution for values of wildlife.

A. In all cases in which the defendant has been convicted of a crime which involves the illegal taking of wild birds, wild quadrupeds, or fish or other aquatic life in violation of the provisions of Title 56 of the Louisiana Revised Statutes of 1950 or of any rules and regulations promulgated thereunder, or any rules and regulations adopted by the Louisiana Wildlife and Fisheries Commission, the court shall, as a condition of probation, order civil restitution to the state of Louisiana, Department of Wildlife and Fisheries Conservation Fund, for the value of the said wild birds, wild quadrupeds, or fish or other aquatic life illegally taken. This restitution shall be in accordance with a schedule of wildlife and aquatic life species values promulgated by the Louisiana Wildlife and Fisheries Commission in accordance with the Administrative Procedure Act.

B. If any assessment of civil penalties has been paid in full to the Department of Wildlife and Fisheries, then the court shall not order the restitution provided for in Paragraph A as a condition of probation. (Acts 1988, No. 169, § 1; Acts 2001, No. 804, § 1.)

2001 Amendments. — Acts 2001, No. 804, § 1, effective August 15, 2001, substituted “paid in full to the Department of Wildlife and Fisheries” for “made or a civil action instituted pursuant to R.S. 56:40.1 et seq” in (B).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The Department of Wildlife and Fisheries Conservation Fund may receive a lap top computer as a condition of a defendant’s probation assuming the value of that computer does not exceed that of the wildlife which was illegally seized., Opinion No. 95-255, La. Atty. Gen. Op. No. 1995-255; 1995 La. AG LEXIS 208.

Art. 895.3. Probationer transferred between states; fees.

The collection of the supervision fee imposed pursuant to Articles 895 and 895.1 shall be suspended upon the transfer of an offender to another state for probation supervision in that state, pursuant to the provisions of the interstate compact for out of state parolee supervision as provided in R.S. 15:574.14. (Acts 1991, No. 119, § 2.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — 16-A Criminal Procedure, OPINION NUMBER 91-588, La. Atty. Gen. Op. No. 1991-588; 1991 La. AG LEXIS 487.

Art. 895.4. Probation; fees; certified crime stoppers organizations.

A. Legislative intent

(1) The legislature hereby declares that the intention of the legislature in enacting the provisions of this Article is to establish a procedure for raising revenue for the funding of certain operations of certified crime stoppers organizations and to ensure that the procedure established in this Article complies with the requirements of the Louisiana Constitution, and the pronouncements of the Louisiana Supreme Court concerning those requirements, which govern the collection and expenditure of statutory assessments, including fees and costs of court, which are imposed in criminal cases.

(2) The legislature hereby recognizes the pronouncements of the Louisiana Supreme Court which hold that in order to comply with the requirements of the Louisiana Constitution, revenues which are raised through statutory assessments, including fees and costs of court, which are imposed in criminal cases must reasonably be related to the costs of administering the criminal justice system. The legislature hereby declares that the crime stoppers activities of paying rewards, of operating hotlines, and of obtaining information on criminal activities are directly related to the administration of the criminal justice system and that the revenues which are raised under the provisions of this Article and which are used for those purposes are directly related to the costs of administering the criminal justice system.

(3) The legislature hereby declares that the intention of the legislature in enacting the provisions of this Article which require certified crime stoppers organizations which apply for these funds to be certified to the local courts by the local sheriff or chief of police, and the provisions of this Article which exclude statewide officials from certifying statewide organizations under the provisions of this Article, is to provide that local revenues which are raised through local courts will be subject to local control in order to ensure that those revenues will be expended for purposes which are directly related to the costs of administering the local criminal justice system.

B. As used in this Article, the following words shall have the following meanings ascribed to them:

(1) “Certified crime stoppers organization” means an organization which is certified as a certified crime stoppers organization by a certifying officer in accordance with the provisions of this Article.

(2) “Certifying officer” means a sheriff or a chief of police who is authorized by the provisions of this Article to certify one or more organizations as certified crime stoppers organizations. “Certifying officer” does not include any official other than a sheriff or a chief of police who is authorized by the provisions of this Article to certify one or more organizations as certified crime stoppers organizations and specifically does not include any statewide official.

(3) “Court” means any district court or any parish court, city court, mayor’s court, magistrate court, traffic court, or other trial court of limited jurisdiction which has jurisdiction over criminal or traffic matters.

(4) “Criminal offense” means any violation of any felony or misdemeanor criminal law or any violation of any criminal ordinance.

(5) “Privileged communication” means a statement by any person, in any manner whatsoever, to a certified crime stoppers organization for the purpose of reporting alleged criminal activity.

(6) “Traffic offense” means any violation of any traffic law or any traffic ordinance.

C. The sheriff in each parish, other than the parish of Orleans, may certify one or more organizations as certified crime stoppers organizations for the district court for that parish and for each other court in that parish for which the sheriff serves as executive officer.

D. The chief of the police department in each municipality, other than the city of New Orleans, which has a municipal, city, mayor’s, magistrate, traffic, or other trial court of limited jurisdiction which has jurisdiction over criminal or traffic matters may certify one or more organizations as certified crime stoppers organizations for each court in that municipality.

E. In the parish of Orleans and the city of New Orleans, the chief of the New Orleans Police Department may certify one or more organizations as certified crime stoppers organizations for the Criminal District Court for the parish of Orleans, or for each trial court of limited jurisdiction in that parish and municipality which has jurisdiction over criminal or traffic matters, or for any combination of those courts.

F. In order to be certified as a certified crime stoppers organization for the purposes of this Article, the organization:

(1) Must be incorporated as a not-for-profit corporation.

(2) Must be qualified by the United States Internal Revenue Service as a not-for-profit corporation for the purposes of the United States Internal Revenue Code.

(3) Must be incorporated for the purpose of accepting funds raised under the provisions of this Article and for expending those funds for the purposes set forth in Paragraph L of this Article.

(4) Must be incorporated for the purpose of accepting funds from sources other than this Article, including donations to the organization, and for expending those funds for any lawful purpose, including the purposes set forth in Paragraph L of this Article.

(5) Must be incorporated for the purpose of forwarding to the appropriate law enforcement agency any and all information concerning criminal activity which the organization receives from any source.

(6) Must establish and follow written standard operating procedures, directives, and policies.

(7) Should enter into a written agreement or memorandum of understanding with each law enforcement agency with which the organization has a relationship. Each written agreement or memorandum of understanding should define the procedures which should be used in the relationship and the duties and responsibilities of each of the parties to the relationship.

(8) Should not have voting members of the board of directors of the organization who are active law enforcement officers, or representatives or employees of the criminal justice system, or government employees or officials.

(9) Must establish procedures for determining fair rewards, for the payment of those rewards, and for protecting the anonymity of the persons who provide information and receive awards.

(10) Must pay rewards for information which leads to the arrest of a suspect, or the filing of criminal charges, by indictment or bill of information, against a suspect. The payment of a reward by the organization should not require a criminal conviction of a suspect.

(11) Must maintain statistical data as to:

(a) The number and the amounts of rewards that are paid by the organization.

(b) The results which are obtained through the use of the information which was provided to law enforcement agencies by the organization, including the number and nature of the criminal charges which were filed, the type and the value of any controlled dangerous substances which were seized, and the type and the value of any stolen property which was recovered.

G. Each certifying officer shall use the following guidelines in determining which organizations, if any, to certify as certified crime stoppers organizations:

(1) The length of time for which the organization has existed.

(2) The relationship of the board of directors of the organization to the community which will be served by the organization.

(3) The demonstrated ability of the organization to raise funds for crime stoppers purposes.

(4) The demonstrated ability of the organization to use the funds which it raises to obtain information which leads to arrests or indictments, or both, for violations of criminal laws or ordinances.

H. Each certifying officer who certifies more than one organization as a certified crime stoppers organization shall determine how the funds raised through the courts for which those organizations are certified shall be allocated between or among those organizations. Each certifying officer shall use the guidelines set forth in Paragraph G of this Article in determining how those funds shall be allocated. In addition, when a certifying officer certifies an organization as a certified crime stoppers organization and that organization exists for the purpose of obtaining information about a specific type of criminal activity, the certifying officer may determine that only funds which are raised from convictions for violations of that specific type of criminal activity shall be allocated to that organization.

I. When a defendant in a criminal or traffic matter is convicted of any criminal offense or of any traffic offense in any court for which the appropriate certifying officer has certified one or more organizations as certified crime stoppers organizations, the court shall assess an additional cost of court for each offense for which the defendant is convicted. This cost of court shall be in the amount of two dollars and shall be in addition to all other fines, penalties, and costs imposed by the court. The court shall not suspend the payment of this cost of court.

J. The court shall pay the proceeds from the additional cost of court to the certified crime stoppers organization each month. If an appropriate certifying officer has certified more than one organization as a certified crime stoppers organization for a court, the court shall distribute the proceeds from the additional cost of court between or among those certified crime stoppers organizations in accordance with the determination of the allocation of those funds by the appropriate certifying officer.

K. All funds received by a certified crime stoppers organization under this Article shall be deposited into a separate account and shall be kept separate and apart from the other funds of the certified crime stoppers organization.

L. All funds received by a certified crime stoppers organization under this Article shall be used solely for the purposes of paying rewards to individuals who provide information on criminal activity to the certified crime stoppers organization, for the operation of a hot line used for receiving that information, and for other purposes which are directly related to obtaining information on criminal activities.

M. All funds received by a certified crime stoppers organization from sources other than this Article, including donations to the organization, may be expended for any lawful purpose, including the purposes set forth in Paragraph L above.

N. The legislative auditor shall have oversight over all funds which are raised, allocated, distributed, and expended under the provisions of this Article.

O. No person shall be required to disclose, by way of testimony or otherwise, a privileged communication between a person who submits a report of alleged criminal activity to a certified crime stoppers organization and the person who accepts the report on behalf of a certified crime stoppers organization or to produce, under subpoena, any records, documentary evidence, opinions, or decisions relating to such privileged communication in connection with any criminal case or proceeding or by way of any discovery procedure.

P. Any person arrested or charged with a criminal offense may petition the court for an in-camera inspection of the records of a privileged communication concerning such person made to a certified crime stoppers organization. The petition shall allege facts showing that such records would provide evidence which would be favorable to the defendant and which would be relevant to the issues of the guilt or punishment of the defendant. If the court determines that the defendant is entitled to all or any part of such records, the court may order production and disclosure as it deems appropriate.

Q. The provisions of this Article are not intended and shall not be interpreted to adversely affect any party to any communication which is a privileged communication under the provisions of R.S. 15:477.1, regardless of whether the communication was made to a certified crime stoppers organization which is certified under the provisions of this Article or to a crime stoppers organization which is not certified under the provisions of this Article. (Acts 1991, No. 921, § 1; Acts 2002, No. 50, § 1; H.C.R. No. 190, 2003 R.S., eff. June 21, 2003; Acts 2004, No. 337, § 1, eff. Aug. 15, 2004.)

Editor’s Notes. — House Concurrent Resolution No. 190 of the 2003 Regular Session suspended the provisions of this Article through the 60th day after final adjournment of the 2004 Regular Session to the extent that these provisions authorize any agency which is certified as a crime stopper organization by any chief of any law enforcement agency other than a sheriff or a chief of a municipal police department to receive funds from the additional court costs imposed by this Article.

2004 Amendments. — Acts 2004, No. 337, § 1, effective August 15, 2004, rewrote the article.

2002 Amendments. — Acts 2002, No. 50, § 1, effective August 15, 2002, rewrote (A), which read: “When a court places a person upon probation for any offense except for a violation of Chapters 1, 2, 2-A, and 3 of Title 32 of the Louisiana Revised Statutes of 1950 or a comparable parish or municipal ordinance, and a crime stoppers organization, as defined by R.S. 15:477.1, exists within the territorial jurisdiction of the court, the court shall order the defendant as a condition of probation to pay a fee, of not less than one dollar nor more than three dollars for each offense for which the defendant is sentenced, to that crime stoppers organization. The proceeds from payment of the fee shall be used by crime stoppers organizations in accordance with the corporate charter, bylaws, and rules and regulations of crime stoppers organizations to defray reasonable costs incurred in obtaining information relating to criminal acts conducted in that parish”; rewrote (B), which read: “The payment of the fee as required by Paragraph A shall be in addition to any amounts ordered paid by the court in accordance with the provisions of Article 895.1(B)(6) or R.S. 32:1550(L)(3)”; and added (C) through (G).

Quoted Statutory Material. — Acts 2004, No. 337, § 2, effective August 15, 2004, provides “On and after January 1, 2005, each certification of a crime stoppers organization which was made prior to August 15, 2004, shall be null, void, and of no effect. On and after January 1, 2005, no court shall pay the proceeds from the additional cost of court which is provided for in Code of Criminal Procedure Article 895.4 to a certified crime stoppers organization on the basis of a certification which was made prior to August 15, 2004. On and after January 1, 2005, courts shall pay the proceeds from the additional cost of court which is provided for in Code of Criminal Procedure Article 895.4 only to certified crime stoppers organizations which are certified on or after August 15, 2004, and which are certified in accordance with the provisions of Code of Criminal Procedure Article 895.4 as amended and reenacted under the provisions of this Act.”

Art. 895.5. Restitution recovery division; district attorneys; establishment.

A. Restitution recovery division. — Notwithstanding any other provision of law to the contrary, each district attorney may establish a special division in the office designated as the “restitution recovery division” for the administration, collection, and enforcement of victim restitution, victim compensation assessments, probation fees, and payments in civil or criminal proceedings ordered by the court and payable to the state or to crime victims, judgments entered which have not been otherwise vacated, or judicial relief given from the operation of the order or judgment.

B. Notification to district attorneys of nonpayment of restitution. — The Department of Public Safety and Corrections, division of probation and parole, may notify the district attorney in writing when any probation fees, victim’s restitution, victim’s compensation, or like payments to any civil or criminal proceeding ordered by the court to be paid to the division have not been paid or are in default for a period of ninety days or more, and the default has not been vacated. Upon written notification to the district attorney, the restitution recovery division of the office of the district attorney may collect or enforce the collection of any funds that have not been paid or that are in default which, at the discretion of the district attorney, are appropriate to be processed.

C. Compliance enforcement. — The district attorney may take all lawful action necessary to require compliance with court-ordered payments, including filing a petition for revocation of probation, filing a petition to show cause for contempt of court, or institution of any other civil or criminal proceedings which may be authorized by law or by rule of court. In addition, the district attorney may issue appropriate notices to inform the defendant of his noncompliance and of the penalty for noncompliance. In the event that the district attorney institutes any other civil or criminal proceedings pursuant to this Paragraph, the defendant shall be charged costs of court and such costs shall be added to the amount due.

D. Collection fee. — As provided for in Paragraph A of this Article, when an amount payable to the state or to a crime victim has not been satisfied in accordance with Article 888, or when a matter has been transferred to the district attorney as provided in Paragraph B of this Article, the district attorney may assess a collection fee of twenty percent of the funds due, which shall be added to the amount of funds due. Any fees collected pursuant to this Paragraph shall be distributed to the district attorney’s restitution recovery division to be expended for lawful purposes for the operation of the office of the district attorney. Funds provided to the district attorney by this provision shall not reduce the amount payable to the district attorney under any other provision of law or reduce or affect the amounts of funding allocated by law to the budget of the district attorney. The funds shall be audited as other state funds are audited. This provision shall not affect the right of the office of the district attorney to proceed with the prosecution of any violation as currently provided by law.

E. Intent. — The provisions of this Article are supplemental to any procedures for the enforcement and collection of any sums or forfeitures ordered by the court and shall not be construed to repeal any law not in direct conflict with this provision. (Acts 2009, No. 164, § 1, eff. Aug. 15, 2009; Acts 2012, No. 531, § 1, eff. June 5, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 531 added “As provided for in Paragraph A of this Article, when an amount payable to the state or to a crime victim has not been satisfied in accordance with Article 888, or” in the first sentence of (D); and made a stylistic change.

LSLI 2009 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Paragraph” for “Section” in (C), as enacted by Acts 2009, No. 164, § 1.

Art. 896. Modifying or changing conditions of probation.

The court may, at any time during the probation period, modify, change, or discharge the conditions of probation, or add further conditions authorized by Article 895.

COMMENTARY

Louisiana Official Revision Comments

1966. — The court is in complete control of the conditions of probation. The flexibility provided by this article is desirable in order to enable the court and the defendant’s probation officer to adjust his probation program to the needs and progress of the case.

CROSS REFERENCES

Louisiana Law. — Conditions of probation, parole, and suspension or diminution of sentence, see La. R.S. 15:538.
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CRIMINAL LAW & PROCEDURE

• Sentencing

•• Alternatives

••• Probation

•••• General Overview. — La. Code Crim. Proc. Ann. art. 896 allows all conditions of probation to be adjusted by the court as the needs of the case may require; hence, the conditions are not final, even though they are conditions relating to a sentence. State v. Shoemaker, 461 So. 2d 334, 1984 La. App. LEXIS 10068 (Dec. 5, 1984).

Where a status hearing was conducted under authority of La. Code Crim. Proc. Ann. art. 896 regarding defendant’s probation upon a plea of guilty to simple battery, a judgment that ordered defendant to serve a one-month jail term as an added condition of probation was reversed because under La. Code Crim. Proc. Ann. art. 896, only the conditions authorized by La. Code Crim. Proc. Ann. art. 895 could be added to defendant’s probation; because article 895 only authorized the trial court to impose imprisonment as a condition in felony cases, the trial court was implicitly not authorized to do so in misdemeanor cases. State v. Wagner, 410 So. 2d 1089, 1982 La. LEXIS 10284 (Mar. 1, 1982).

•• Restitution. — La. Code Crim. Proc. Ann. art. 896 permits a defendant to seek modification of his restitution obligation in the trial court if such defendant makes a good faith attempt to liquidate his obligation, but fails to do so. State v. Bryan, 535 So. 2d 815, 1988 La. App. LEXIS 1748 (Aug. 17, 1988).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1986-1987: A Faculty Symposium: Criminal Procedure. 48 La. L. Rev. 257 (November, 1987).

Art. 897. Termination of probation or suspended sentence; discharge of defendant.

In a felony case the court may terminate the defendant’s probation and discharge him at any time after the expiration of one year of probation.

In a misdemeanor case the court may terminate the defendant’s suspended sentence or probation and discharge him at any time.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is based upon a provision of the 1960 probation law that authorized discharge of the defendant after one year of probation. The provision authorizing discharge from suspended misdemeanor sentences completes the picture. Although the sentencing judge imposes the original sentence with a belief that the period of probation fixed is necessary for rehabilitation and as a safeguard against a recurrence of the criminal conduct, this article provides the authority for him to discharge the defendant when the necessity for continued supervision ceases.

(b) The minimum requirement of one year of felony probation before termination of probation is possible, serves two purposes. It relieves the trial judge from pressures for early discharge of convicted felons, and it prohibits releases before a substantial period of probation is served.

(c) The court may “terminate” the defendant’s probation or suspended sentence and “discharge” the defendant. Former R.S. 15:533 similarly provided for the discharge of a defendant whose probation was favorably terminated by the court.

JUDICIAL DECISIONS

INDEX

CRIMINAL LAW & PROCEDURE

• Sentencing

•• Guidelines

••• Adjustments & Enhancements

•••• Criminal History

••••• Prior Felonies

CRIMINAL LAW & PROCEDURE

• Sentencing

•• Guidelines

••• Adjustments & Enhancements

•••• Criminal History

••••• Prior Felonies. — State failed to show defendant, who was convicted of a drug offense, was still in custody based on a previous conviction, therefore, the appellate court vacated the sentence and remanded the matter for sentencing. State v. Tropez, 546 So. 2d 1376, 1989 La. App. LEXIS 1371 (June 29, 1989).

Art. 898. Satisfaction of suspended sentence and probation.

Upon completion of the period of suspension of sentence or probation, or an earlier discharge of the defendant pursuant to Article 897, the defendant shall have satisfied the sentence imposed. Where part of a sentence is suspended, this provision shall not apply until the unsuspended part has been satisfied.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is clearer than former R.S. 15:537 in specifying that the earlier discharge that satisfies the sentence must have been pursuant to Art. 897. Clearly, the defendant’s sentence is not satisfied if his probation is revoked for cause. This was also true under the less explicit provision of former R.S. 15:537.

(b) This article follows the 1960 statute (former R.S. 15:535 and 15:537) in providing for automatic satisfaction of the suspended sentence when the term is successfully completed, or terminated by the court. Under the earlier suspended sentence and probation laws a court order of final discharge was necessary when the probationary felony term was completed. Similarly, when a suspended misdemeanor sentence was completed the defendant was required to make an application for a new trial and secure a court order dismissing the case. The possibile unfortunate results of the old rule were illustrated by State v. Marcella, 155 La. 612, 99 So. 480 (1924). Marcella had been convicted of a misdemeanor and given a suspended sentence. Subsequently, after the original sentence had expired, he was convicted of another offense. In upholding the incarceration of Marcella to serve out the term of the original sentence, the supreme court stressed his failure to have the cause dismissed. Justice Dawkins declared, In other words, the initiative is with the defendant in such cases to provoke proceedings for a new trial and discharge after the expiration of the time for which he was originally sentenced and if he fails to do so he cannot be heard to complain, if, on violating the law second time, he is required to suffer punishment for the first offense. Id. at 617, 99 So. at 482. Such a rule placed an unjustifiable penalty upon the defendant who failed to take the required formal action either because of neglect or lack of counsel at that stage of the proceedings. The automatic satisfaction provision of this article will avoid such results. Accord: A.L.I. Model Penal Code, Proposed Officis Draft (1962),§301.2(3).

(c) The second sentence of the article provides for a situation in which a fine and prison sentence is imposed, with the prison sentence suspended; or the first part of the prison sentence is suspended for reasons of health, as in Cox v. Brown, 211 La. 235, 29 So.2d 776 (1947) In those and similar situations performance of the unsuspended portio of the sentence will be necessary before the sentence is “satisfied. This matter was not provided for in the 1960 probation law.
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• Sentencing

•• Alternatives

••• Probation

•••• General Overview. — Where the State admitted that defendant’s plea bargain indicated his probation would begin to run upon his physical release from incarceration, his probation began when he was released on parole, and his sentence was satisfied within the meaning of La. Code Crim. Proc. Ann. art. 898 when he was subsequently arrested, at which time the trial court lacked authority to revoke his probation. State v. Chaisson, 746 So. 2d 774, 1999 La. App. LEXIS 3024 (Nov. 3, 1999).

Where an arrest warrant for a probationer was not supported by an affidavit, the warrant was invalid and did not interrupt the probationary period, and because the probationary period had expired, the probationer was released from custody. State v. O’Doyle, 539 So. 2d 1273, 1989 La. App. LEXIS 471 (Mar. 15, 1989).

Once his probationary period elapsed, defendant automatically satisfied the sentence imposed per La. Code Crim. Proc. Ann. art. 898; therefore, he could not be ordered to appear before the trial court to answer charges concerning a possible probation violation after the period of probation had elapsed per La. Code Crim. Proc. Ann. art. 899. State v. Weysham, 410 So. 2d 1104, 1982 La. LEXIS 10287 (Mar. 1, 1982).

A rule to show cause why probation should not be revoked was quashed pursuant to La. Code Crim. Proc. Ann. arts. 899(D) and 898 because the probationary period expired prior to an arrest warrant being issued and defendant was not notified of the revocation proceedings prior to the expiration of probation. State v. Broussard, 401 So. 2d 1205, 1981 La. LEXIS 11299 (Dec. 14, 1981).

Rule to show cause why probation should not be revoked was quashed pursuant to La. Code Crim. Proc. Ann. arts. 898 and 899D because the probationary period expired prior to an arrest warrant being issued and defendant was not notified of the revocation proceedings prior to the expiration of probation. State v. Broussard, 401 So. 2d 1205, 1981 La. LEXIS 11303 (Dec. 14, 1981).

State could not issue a valid warrant or summons for revocation of probation after defendant had satisfied the sentence imposed by completing the probationary period. State v. Hunter, 391 So. 2d 844, 1980 La. LEXIS 9517 (Dec. 15, 1980).

Revocation of defendant’s probation was untimely when there was no evidence that the State had attempted to execute an arrest warrant before or after a subsequent incarceration, there was no evidence that defendant’s absence was a result of flight, nor that the warrant could not have been served during the periods of his presence within the jurisdiction or, more specifically, during the time of his incarceration in the very institution from which he was on probation. State v. Harris, 342 So. 2d 179, 1977 La. LEXIS 5383 (Jan. 24, 1977).

• Postconviction Proceedings. — Where the State failed to timely execute the warrant on the inmate and failed to hold his probation revocation hearing in a timely manner, because the probationary period was not interrupted, the inmate was entitled to be released under La. Code Crim. Proc. Ann. art. 898 when his sentence was satisfied. State ex rel. Quinlan v. Cain, 562 So. 2d 454, 1990 La. LEXIS 1293 (May 25, 1990).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A probation term may not be kept active past the normal expiration unless the imposition of sentence was originally suspended by the Court., OPINION No. 84-550, La. Atty. Gen. Op. No. 1984-550; 1984 La. AG LEXIS 270.


Art. 899. Arrest or summons for violation of probation.

A. At any time during probation and suspension of sentence the court may issue a warrant for the arrest of a defendant for violation of any of the conditions of probation, or may issue a summons to appear to answer to a charge of violation or threatened violation.

The warrant of arrest may be executed by any peace officer and shall direct that the defendant be returned to the custody of the court or to a designated detention facility. The summons shall be personally served upon the defendant.

B. If a probation officer has reasonable cause to believe that a defendant has violated or is about to violate a condition of his probation or that an emergency exists so that awaiting an order of the court would create an undue risk to the public or to the probationer, the probation officer may arrest the defendant without a warrant, or may authorize a peace officer to do so. The authorization may be in writing or oral, but if not written, shall be subsequently confirmed by a written statement. The written authorization or subsequent confirmation delivered with the defendant to the official in charge of a parish jail or other place of detention shall be sufficient authority for the detention of the defendant. The probation officer shall immediately notify the proper court of the arrest and shall submit a written report showing in what manner the defendant violated, or was about to violate, a condition of his probation.

C. The court may grant bail to a defendant who is arrested under this article.

D. When a warrant for a defendant’s arrest or a summons for defendant’s appearance is issued under Paragraph A or a detainer is issued under Paragraph B of this Article, the running of the period of probation shall cease as of the time the warrant, summons, or detainer is issued.

E. Within ten days following the arrest of an offender pursuant to the provisions of this Article, the court shall determine if there is probable cause to detain him pending a final violation hearing and shall consider whether to allow the offender bail pending the final hearing. The determination of probable cause may be made without a formal hearing and may be conducted through the use of affidavits.

F. Probation officers shall be deemed to be peace officers and shall have the same powers with respect to criminal matters and the enforcement of the law relating thereto as sheriffs, constables, and police officers have in their respective jurisdictions. They have all the immunities and defenses now or hereafter made available to sheriffs, constables, and police officers in any suit brought against them in consequence of acts done in the course of their employment. (Amended by Acts 1974, No. 109, § 1; Acts 1977, No. 464, § 1; Acts 1985, No. 930, § 1, eff. July 23, 1985; Acts 2010, No. 352, § 1, eff. Aug. 15, 2010; Acts 2010, No. 924, § 1, eff. July 2, 2010.)

2010 Amendments. — The 2010 amendment by No. 352 rewrote (E), which formerly read: “An offender arrested under this article shall be given a prerevocation hearing within a reasonable time after his arrest to determine if there is probable cause to detain him pending a final violation hearing.”

The 2010 amendment by No. 924, in (F), deleted “Incidental to the supervision of probationers” at the beginning and made a related change.

COMMENTARY

Louisiana Official Revision Comments

1966. — This article follows the general pattern of the arrest provision of former R.S. 15:534, which was enacted as part of the 1960 probation law (Act 360 of 1960).

Paragraph A provides for a warrant of arrest, issued by the sentencing judge when it appears that a defendant has violated a condition of his probation. Since it is not always necessary or desirable to arrest a probationer who is charged with violation or threatened violation of a condition of his probation, the court is authorized to issue a summons commanding the probationer to appear. A summons will often be sufficient to procure the defendant’s appearance, and will avoid the hardship and inconvenience incidental to an arrest. Accord: Arts. 208-211 provide generally for the issuance of a summons in lieu of an arrest.

The broad authority in Paragraph B for summary arrest by the probations officer in certain circumstances was stated in the 1960 probation law, and has not been abused.

The bail authorized by Paragraph C will be governed by the general standards set out in Title VIII.

Paragraph D applies where the probationer has concealed himself or fled from the supervision locality, so that the warrant of arrest cannot be executed. The specific statement, that he shall be deemed a fugitive from justice, will facilitate his extradition from jurisdictions which require that those extradited must be fugitives from justice. Actually this result would follow without the statement, for the defendant would have fled from the state of his crime.

The provision that the running of the period of probation shall cease as of the time the warrant was issued, is quite important. It prevents a probation violator concealing himself or fleeing from the state until the probationary period has run, and then claiming to have completed his probation and satisfied his sentence under Art. 898. Under Paragraph D the period of concealment or absence can not be counted in satisfaction of the defendant’s period of probation.
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••• General Overview

CRIMINAL LAW & PROCEDURE

• Arrests

•• General Overview. — Where a probation officer hand delivered written authorization to a sheriff to detain a suspect as a probation violator, the sheriff did not falsely imprison the suspect because the sheriff was acting pursuant to statutory authority when he incarcerated the suspect. Bunch v. Pitre, 618 So. 2d 1062, 1993 La. App. LEXIS 1686 (Apr. 23, 1993).

Where the defendant violated the conditions of his probation by absconding from probation and traveling to Miami, the trial court properly revoked his probation as an affidavit of the probation officer was not necessary under La. Code Crim. Proc. Ann. art. 899. State v. Loren, 587 So. 2d 162, 1991 La. App. LEXIS 2457 (Sept. 26, 1991).

•• Warrants. — Although a rule to revoke was the equivalent of a summons for instituting a probation revocation proceeding pursuant to La. Code Crim. Proc. Ann. art. 899A, probation revocation proceedings instituted against defendant were invalid and had to be annulled and set aside where defendant’s probation officer had filed rules to revoke that were not supported by affidavit or executed under oath as required for summons or warrants under La. Code Crim. Proc. Ann. arts. 202 and 385. State v. Krummel, 593 So. 2d 1368, 1992 La. App. LEXIS 170 (Jan. 31, 1992), writ of certiorari denied by 597 So. 2d 1028, 1992 La. LEXIS 1567 (La. 1992).

Pursuant to La. Code Crim. Proc. Ann. art. 899(A), the district court’s revocation of defendant’s probation was void on the ground that the arrest warrant and the revocation order improperly issued because the probation officer’s letter and rule to revoke were unsworn. State v. Norwood, 587 So. 2d 75, 1991 La. App. LEXIS 2487 (Sept. 18, 1991).

Where the State failed to timely execute the warrant on the inmate as required by La. Code Crim. Proc. Ann. art. 899 and failed to hold his probation revocation hearing in a timely manner, because the probationary period was not interrupted, the inmate was entitled to be released. State ex rel. Quinlan v. Cain, 562 So. 2d 454, 1990 La. LEXIS 1293 (May 25, 1990).

Where an arrest warrant for a probationer was not supported by an affidavit, the warrant was invalid and did not interrupt the probationary period, and because the probationary period had expired, the probationer was released from custody. State v. O’Doyle, 539 So. 2d 1273, 1989 La. App. LEXIS 471 (Mar. 15, 1989).

Probationary period is suspended by the issuance of an arrest warrant within the probationary period, pursuant to La. Code Crim. Proc. Ann. art. 899(D); the state does not need to show that the warrant could not have been executed before the probationary procedure would be suspended. State v. Newman, 527 So. 2d 1036, 1988 La. App. LEXIS 1393 (June 1, 1988), writ of certiorari denied by 533 So. 2d 356, 1988 La. LEXIS 2845 (La. 1988).

While La. Code Crim. Proc. Ann. art. 899 provides that the running of a defendant’s period of probation may be suspended, the suspension requires both the issuance and execution of a warrant before the period of probation expires. State v. Bruno, 470 So. 2d 447, 1985 La. App. LEXIS 8827 (May 15, 1985).

Where defendant was not served with a bench warrant prior to the end of his probation term and the state did not show that defendant could not be served, a bench warrant issued after defendant’s probation term ended did not suspend defendant’s probation period. State v. Bruno, 470 So. 2d 447, 1985 La. App. LEXIS 8827 (May 15, 1985).

• Sentencing

•• Alternatives

••• Probation

•••• General Overview. — Under La. Code Crim. Proc. Ann. art. 899(D), where an affidavit and motion were filed on January 16, 1996 for revocation of defendant’s probation, and a summons to the defendant was issued on the same day, the filing of the affidavit and issuance of the summons had the effect of stopping the running of the period of probation, which was set to end on January 17, 1996. State v. Lavergne, 716 So. 2d 92, 1998 La. App. LEXIS 1519 (June 3, 1998).

Probation officer in a probation revocation proceeding was not required to supply an affidavit with a rule to revoke probation because a person on probation was not entitled to the same protection afforded to arrestees. State v. Black, 706 So. 2d 423, 1997 La. LEXIS 3357 (Dec. 12, 1997).

Probation officer did not have the authority to extend the convict’s probationary period, and the convict’s signing of an agreement with the officer to extend her probation did not legally extend it. State ex rel. Strain v. State, 696 So. 2d 664, 1997 La. App. LEXIS 1744 (June 20, 1997).

An order for defendant to appear and show cause why his probation should not be revoked, constituted a summons to appeal and fulfilled the requirements of La. Code Crim. Proc. Ann. art. 899(A). State v. Harris, 621 So. 2d 851, 1993 La. App. LEXIS 2496 (June 29, 1993).

Order issued by the trial court to commence revocation proceedings was deficient pursuant to La. Code Crim. Proc. Ann. art. 899(A) because it did not make reference to the revocation of defendant’s probation and it was not supported by an affidavit as required by La. Code Crim. Proc. Ann. art. 202. State v. London, 617 So. 2d 621, 1993 La. App. LEXIS 1498 (Apr. 14, 1993).

Defendant’s admission of a parole violation and a stipulation entered into by defendant and the State that extended the term of his probation cured any earlier procedural defects with respect to the institution of the probation revocation proceeding; the motion and order for hearing to revoke probation was based on a letter unsupported by an affidavit. State v. Stelly, 614 So. 2d 90, 1992 La. App. LEXIS 4347 (July 10, 1992).

Although a rule to revoke was the equivalent of a summons for instituting a probation revocation proceeding pursuant to La. Code Crim. Proc. Ann. art. 899A, probation revocation proceedings instituted against defendant were invalid and had to be annulled and set aside where defendant’s probation officer had filed rules to revoke that were not supported by affidavit or executed under oath as required for summons or warrants under La. Code Crim. Proc. Ann. arts. 202 and 385. State v. Krummel, 593 So. 2d 1368, 1992 La. App. LEXIS 170 (Jan. 31, 1992), writ of certiorari denied by 597 So. 2d 1028, 1992 La. LEXIS 1567 (La. 1992).

Defendant’s probation revocation had to be annulled and set aside because the rule to initiate the revocation proceedings filed by the probation officer was not supported by an affidavit or executed under oath even though the rule alleged specific violations of probationary conditions. State v. Johnson, 592 So. 2d 821, 1991 La. App. LEXIS 3580 (Dec. 30, 1991), writ of certiorari denied by 592 So. 2d 1337, 1992 La. LEXIS 867 (La. 1992).

Where the defendant violated the conditions of his probation by absconding from probation and traveling to Miami, the trial court properly revoked his probation as an affidavit of the probation officer was not necessary under La. Code Crim. Proc. Ann. art. 899. State v. Loren, 587 So. 2d 162, 1991 La. App. LEXIS 2457 (Sept. 26, 1991).

Pursuant to La. Code Crim. Proc. Ann. art. 899(A), defendant’s probation revocation proceeding was improperly convened on the grounds that the probation officer’s letter and rule to revoke were not executed under oath, that the supporting documents could not meet the constitutional requirements for a valid arrest warrant, and that the defects were substantive and could not be corrected by an amendment. State v. Norwood, 587 So. 2d 75, 1991 La. App. LEXIS 2487 (Sept. 18, 1991).

Pursuant to La. Code Crim. Proc. Ann. art. 899(A), the district court’s revocation of defendant’s probation was void on the ground that the arrest warrant and the revocation order improperly issued because the probation officer’s letter and rule to revoke were unsworn. State v. Norwood, 587 So. 2d 75, 1991 La. App. LEXIS 2487 (Sept. 18, 1991).

Rule to show cause why probation should not be revoked amounts to a summons as contemplated by La. Code Crim. Proc. Ann. art. 899(A). State v. Sibley, 583 So. 2d 847, 1991 La. App. LEXIS 2020 (June 26, 1991).

Probationary period was not tolled as provided in La. Code Crim. Proc. Ann. art. 899(D), because letters from a probation officer, upon which an arrest warrant issued, were not affidavits under oath as required by La. Code Crim. Proc. Ann. arts. 202 and 385. State v. Mims, 552 So. 2d 664, 1989 La. App. LEXIS 2106 (Nov. 1, 1989).

Where an arrest warrant for a probationer was not supported by an affidavit, the warrant was invalid and did not interrupt the probationary period, and because the probationary period had expired, the probationer was released from custody. State v. O’Doyle, 539 So. 2d 1273, 1989 La. App. LEXIS 471 (Mar. 15, 1989).

Where defendant’s probation revocation hearing was held 25 days after his probationary period would have expired, the revocation was proper because the rule to revoke probation and show cause order were filed prior to the expiration date in accordance with La. Code Crim. proc. Ann. art. 899. State v. Dassau, 534 So. 2d 467, 1988 La. App. LEXIS 2227 (Oct. 24, 1988).

Where defendant not served personally under La. Code Crim. Proc. Ann. art. 899(A) but was served twice, by way of domiciliary service with his mother signing for it, and he was in fact aware of the service as demonstrated by his appearance for the second scheduled hearing, the court held that service was valid because minimum due process requirements were met. State v. Dassau, 534 So. 2d 467, 1988 La. App. LEXIS 2227 (Oct. 24, 1988).

Probationary period is suspended by the issuance of an arrest warrant within the probationary period, pursuant to La. Code Crim. Proc. Ann. art. 899(D); the state does not need to show that the warrant could not have been executed before the probationary procedure would be suspended. State v. Newman, 527 So. 2d 1036, 1988 La. App. LEXIS 1393 (June 1, 1988), writ of certiorari denied by 533 So. 2d 356, 1988 La. LEXIS 2845 (La. 1988).

Under La. Code Crim. Proc. Ann. art. 899, defendant’s probationary term was suspended and ceased running in 1980 when she left the state and could not be served with the warrant; her probation was properly suspended. State v. Darr, 508 So. 2d 1012, 1987 La. App. LEXIS 9745 (June 16, 1987).

Despite the trial court’s concern that defendant was evading service, he was entitled to service of process on a rule to revoke his probation. State v. Ussin, 485 So. 2d 534, 1986 La. App. LEXIS 6412 (Mar. 10, 1986).

While La. Code Crim. Proc. Ann. art. 899 provides that the running of a defendant’s period of probation may be suspended, the suspension requires both the issuance and execution of a warrant before the period of probation expires. State v. Bruno, 470 So. 2d 447, 1985 La. App. LEXIS 8827 (May 15, 1985).

Where defendant was not served with a bench warrant prior to the end of his probation term and the state did not show that defendant could not be served, a bench warrant issued after defendant’s probation term ended did not suspend defendant’s probation period. State v. Bruno, 470 So. 2d 447, 1985 La. App. LEXIS 8827 (May 15, 1985).

Because defendant was arrested subsequent to the expiration of his probation period on a warrant charging violation of that probation, the State had the duty under La. Code Crim. Proc. Ann. art. 899 to establish that the warrant could not be executed; placing the information on the National Crime Information Computer without further action when defendant’s location was known was not sufficient. State v. Goodwin, 465 So. 2d 279, 1985 La. App. LEXIS 9648 (Mar. 7, 1985).

Once his probationary period elapsed, defendant automatically satisfied the sentence imposed per La. Code Crim. Proc. Ann. art. 898; therefore, he could not be ordered to appear before the trial court to answer charges concerning a possible probation violation after the period of probation had elapsed per La. Code Crim. Proc. Ann. art. 899. State v. Weysham, 410 So. 2d 1104, 1982 La. LEXIS 10287 (Mar. 1, 1982).

Issuance to defendant of a summons to appear at a probation revocation hearing did not interrupt defendant’s period of probation because there was no evidence that defendant was served prior to the end of his probationary period or that the summons could not be executed. State v. Broussard, 408 So. 2d 909, 1981 La. LEXIS 11179 (Dec. 14, 1981).

A rule to show cause why probation should not be revoked was quashed pursuant to La. Code Crim. Proc. Ann. arts. 899(D) and 898 because the probationary period expired prior to an arrest warrant being issued and defendant was not notified of the revocation proceedings prior to the expiration of probation. State v. Broussard, 401 So. 2d 1205, 1981 La. LEXIS 11299 (Dec. 14, 1981).

Rule to show cause why probation should not be revoked was quashed pursuant to La. Code Crim. Proc. Ann. arts. 898 and 899 because the probationary period expired prior to an arrest warrant being issued and defendant was not notified of the revocation proceedings prior to the expiration of probation. State v. Broussard, 401 So. 2d 1205, 1981 La. LEXIS 11303 (Dec. 14, 1981).

State could not issue a valid warrant or summons for revocation of probation after defendant had satisfied the sentence imposed by completing the probationary period. State v. Hunter, 391 So. 2d 844, 1980 La. LEXIS 9517 (Dec. 15, 1980).

When an arrest warrant that was issued during defendant’s five-year probationary term was not executed until after the term expired, a trial court had no authority to extend the probation; the warrant did not suspend the running of the probationary term because defendant was not a fugitive and the warrant could have been executed before the five years elapsed. State ex rel. De Great v. Phelps, 377 So. 2d 341, 1979 La. LEXIS 7524 (Nov. 20, 1979).

Extension of the probation period by two additional years was not considered an “additional condition” added to the probation, and where a district court extended the probation term for an additional two years, its action was not authorized and the sentence was vacated. State v. Guillory, 363 So. 2d 511, 1978 La. LEXIS 6755 (Oct. 9, 1978).

Revocation of defendant’s probation was untimely when there was no evidence that the State had attempted to execute an arrest warrant before or after a subsequent incarceration, there was no evidence that defendant’s absence was a result of flight, nor that the warrant could not have been served during the periods of his presence within the jurisdiction or, more specifically, during the time of his incarceration in the very institution from which he was on probation. State v. Harris, 342 So. 2d 179, 1977 La. LEXIS 5383 (Jan. 24, 1977).

TORTS

• Intentional Torts

•• False Imprisonment

••• General Overview. — Where a probation officer hand delivered written authorization to a sheriff to detain a suspect as a probation violator, the sheriff did not falsely imprison the suspect because the sheriff was acting pursuant to statutory authority when he incarcerated the suspect. Bunch v. Pitre, 618 So. 2d 1062, 1993 La. App. LEXIS 1686 (Apr. 23, 1993).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A Louisiana court may set bond pending the probation revocation hearing for a person who is placed on probation in a foreign state and who is subsequently transferred to Louisiana under the provisions of the Uniform Act for Out-Of-State Parolee Supervision (R.S. 15:574.14) when the person is arrested in Louisiana for any violation of his probation., OPINION No. 83-461, La. Atty. Gen. Op. No. 1983-461; 1983 La. AG LEXIS 452.

Probation and parole officers of the Department of Correction are “peace officers” within the meaning of R.S. 40:2402., OPINION No. 83-226, La. Atty. Gen. Op. No. 1983-226; 1983 La. AG LEXIS 642.

Probation officers are deemed to be peace officers. They may make arrests incident to their supervision of those they are assigned to supervise and may carry a firearm in connection with their official duties. The legislature, by statute has given probation officers the immunities and defenses as are available to peace officers., Opinion No. 97-5, La. Atty. Gen. Op. No. 1997-5; 1997 La. AG LEXIS 77.

Port and Harbor Police for the Board of Commissioners of the Port of New Orleans are “Peace Officers” and have all the power of Sheriffs as Peace Officers in all places and on all premises under the jurisdiction and control of the Board of Commissioners of the Port of New Orleans, and of the streets and approaches thereto. The disposition of statutory fines to be placed in the Harbor Police Pension Fund is constitutional in accordance with Attorney General Opinion 98-320. The amounts and fines for violations of ordinances of the Board of Commissioners for the Port of New Orleans are assessed in accordance with the schedules as adopted by the Port of New Orleans., OPINION NUMBER 99-39, La. Atty. Gen. Op. No. 1999-39; 1999 La. AG LEXIS 258.

Answers questions concerning the authority of juvenile probation officers., OPINION 99-284, La. Atty. Gen. Op. No. 1999-284; 1999 La. AG LEXIS 386.

Answers questions concerning rights and duties of juvenile probation officers., Opinion No. 99-365, La. Atty. Gen. Op. No. 1999-365; 2000 La. AG LEXIS 11.

Probation officers are “law enforcement personnel” entitled to unhampered access over bridges and ferries., Opinion No. 01-454A, La. Atty. Gen. Op. No. 2001-454; 2002 La. AG LEXIS 337.

Probation officers are deemed to be peace officers. They may make arrests incident to their supervision of those they are assigned to supervise., Opinion 03-0221, 2003 La. AG LEXIS 296.

Art. 899.1. Administrative sanctions for technical violations.

A. At the time of sentencing, the court may make a determination as to whether a defendant is eligible for the imposition of administrative sanctions as provided for in this Article. If authorized to do so by the sentencing court, each time a defendant violates a condition of his probation, a probation agency may use administrative sanctions to address a technical violation committed by a defendant when all of the following occur:

(1) The defendant, after receiving written notification of the right to a hearing before a court and the right to counsel provides a written waiver of a probation violation hearing.

(2) The defendant admits to the violation or affirmatively chooses not to contest the violation alleged in the probation violation report.

(3) The defendant consents to the imposition of administrative sanctions by the Department of Public Safety and Corrections.

B. The department shall promulgate rules to implement the provisions of this Article to establish the following:

(1) A system of structured, administrative sanctions which shall be imposed for technical violations of probation and which shall take into consideration the following factors:

(a) The severity of the violation behavior.

(b) The prior violation history.

(c) The severity of the underlying criminal conviction.

(d) The criminal history of the probationer.

(e) Any special circumstances, characteristics, or resources of the probationer.

(f) Protection of the community.

(g) Deterrence.

(h) The availability of appropriate local sanctions, including but not limited to jail, treatment, community service work, house arrest, electronic surveillance, restitution centers, work release centers, day reporting centers, or other local sanctions.

(2) Procedures to provide a probationer with written notice of the right to a probation violation hearing to determine whether the probationer violated the conditions of probation alleged in the violation report and the right to be represented by counsel at state expense at that hearing if financially eligible.

(3) Procedures for a probationer to provide written waiver of the right to a probation violation hearing, to admit to the violation or affirmatively choose not to contest the violation alleged in the probation violation report, and to consent to the imposition of administrative sanctions by the department.

(4) The level and type of sanctions that may be imposed by probation officers and other supervisory personnel.

(5) The level and type of violation behavior that warrants a recommendation to the court that probation be revoked.

(6) Procedures notifying the probationer, the district attorney, the defense counsel of record, and the court of probation of a violation admitted by the probationer and the administrative sanctions imposed.

(7) Such other policies and procedures as are necessary to implement the provisions of this Article and to provide adequate probation supervision.

C. If the administrative sanction imposed pursuant to the provisions of this Article is jail confinement, the confinement shall not exceed ten days per violation and shall not exceed a total of sixty days per year.

D. For purposes of this Article, “technical violation” means any violation of a condition of probation, except for an allegation of a subsequent criminal act. (Acts 2011, No. 104, § 2, eff. Aug. 15, 2011.)

Art. 900. Violation hearing; sanctions.

A. After an arrest pursuant to Article 899, the court shall cause a defendant who continues to be held in custody to be brought before it within thirty days for a hearing. If a summons is issued pursuant to Article 899, or if the defendant has been admitted to bail, the court shall set the matter for a violation hearing within a reasonable time. The hearing may be informal or summary. If the court decides that the defendant has violated, or was about to violate, a condition of his probation it may:

(1) Reprimand and warn the defendant.

(2) Order that supervision be intensified.

(3) Add additional conditions to the probation.

(4) Order the defendant, as an additional condition of probation, to be committed to a community rehabilitation center operated by, or under contract with, the Department of Public Safety and Corrections for a period of time not to exceed six months, without benefit of parole or good time, if:

(a) There is bed space available.

(b) The offender has been sentenced to the department, and the sentence has been suspended pursuant to Article 893.

(c) Such commitment does not extend the period of probation beyond the maximum period of probation provided by law.

(d) The violation of probation did not involve the commission of another felony.

(e) The placement in a community rehabilitation center is recommended by the division of probation and parole.

(5) Order that the probation be revoked. In the event of revocation the defendant shall serve the sentence suspended, with or without credit for the time served on probation at the discretion of the court. If the imposition of sentence was suspended, the defendant shall serve the sentence imposed by the court at the revocation hearing.

(6) (a) Notwithstanding the provisions of Subparagraph (A)(5) of this Article, any defendant who has been placed on probation by the drug division probation program pursuant to R.S. 13:5304, and who has had his probation revoked under the provisions of this Article for a technical violation of drug division probation as determined by the court, may be ordered to be committed to the custody of the Department of Public Safety and Corrections and be required to serve a sentence of not more than six months without diminution of sentence in the intensive incarceration program pursuant to the provisions of R.S. 15:574.4.1. Upon successful completion of the program, the defendant shall return to active, supervised probation with the drug division probation program for a period of time as ordered by the court, subject to any additional conditions imposed by the court and under the same provisions of law under which the defendant was originally sentenced. If an offender is denied entry into the intensive incarceration program for physical or mental health reasons or for failure to meet the department’s suitability criteria, the department shall notify the sentencing court for resentencing in accordance with the provisions of the Code of Criminal Procedure Article 881.1.

(b) Notwithstanding the provisions of Subparagraph (A)(5) of this Article, any defendant who has been placed on probation by the court for the conviction of an offense other than a crime of violence as defined in R.S. 14:2(B) or of a sex offense as defined in R.S. 15:541(24), and who has had his probation revoked under the provisions of this Article for his first technical violation of his probation as determined by the court, shall be required to serve a sentence of not more than ninety days without diminution of sentence or credit for time served prior to the revocation for a technical violation. The term of the revocation for a technical violation shall begin on the date the court orders the revocation. Upon completion of the imposed sentence for the technical revocation, the defendant shall return to active and supervised probation for a period equal to the remainder of the original period of probation subject to any additional conditions imposed by the court. The provisions of this Paragraph shall apply only to the defendant’s first revocation for a technical violation.

(c) A “technical violation”, as used in this Paragraph, means any violation except it shall not include any of the following:

(i) Being arrested, charged, or convicted of any of the following:

(aa) A felony.

(bb) A violation of any provision of Title 40 of the Louisiana Revised Statutes of 1950.

(cc) Any intentional misdemeanor directly affecting the person.

(dd) At the discretion of the court, any attempt to commit any intentional misdemeanor directly affecting the person.

(ee) At the discretion of the court, any attempt to commit any other misdemeanor.

(ii) Being in possession of a firearm or other prohibited weapon.

(iii) Failing to appear at any court hearing.

(iv) Absconding from the jurisdiction of the court.

(v) Failing to satisfactorily complete a drug court program if ordered to do so as a special condition of probation.

(vi) At the discretion of the court, failing to report to the probation officer for more than one hundred twenty consecutive days.

(7) Extend the period of probation, provided the total amount of time served by the defendant on probation for any one offense shall not exceed the maximum period of probation provided by law.

B. When a defendant has been committed to a community rehabilitation center pursuant to Subparagraph (4) of Paragraph A of this Article, upon written request of the department that an offender be removed for violating the rules or regulations of the community rehabilitation center, the court shall cause the defendant to be brought before it and order that probation be revoked with credit for the time served in the community rehabilitation center.

C. The department may pay a per diem for offenders placed in a community rehabilitation center pursuant to the provisions of Subparagraph (4) of Paragraph A of this Article.

D. When a court considers the revocation of probation, the court shall consider aggravating and mitigating circumstances in the case, including but not limited to the circumstances stated in Article 894.1. If the court revokes the probation of the defendant, the court shall issue oral or written reasons for revocation which shall be entered into the record. The oral or written reasons for revocation shall state the allegations made by the probation officer concerning a violation or threatened violation of the conditions of probation, the findings of the court concerning those allegations, the factual basis or bases for those findings, and the aggravating circumstances, or mitigating circumstances, or both, considered by the court. (Amended by Acts 1979, No. 90, § 1; Acts 1991, No. 96, § 1; Acts 1995, No. 335, § 1; Acts 1997, No. 1323, § 1, eff. Aug. 15, 1997; Acts 2006, No. 113, § 1, eff. Aug. 15, 2006; Acts 2007, No. 402, § 1, eff. Aug. 15, 2007; Acts 2009, No. 182, § 3, eff. Aug. 15, 2009; Acts 2010, No. 352, § 1, eff. Aug. 15, 2010; Acts 2011, No. 33, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 33 added (A)(6)(c)(vi).

2010 Amendments. — The 2010 amendment by No. 352, in the introductory language of (A), in the first sentence, deleted “or service of a summons” following “arrest” and substituted “a defendant who continues to be held in custody to be brought before it within thirty days for a hearing” for “the defendant to be brought before it within ten days for hearing,” and added the second sentence.

2009 Amendments. — The 2009 amendment by No. 182 added (A)(6)(a); and redesignated former (A)(6)(a) and (A)(6)(b) as (A)(6)(b) and (A)(6)(c).

2007 Amendments. — Acts 2007, No. 402, § 1, effective August 15, 2007, rewrote (A)(5) and (6).

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute made a stylistic correction in (A)(5)(b)(i), as amended by Acts 2006, No. 113, § 1.

2006 Amendments. — Acts 2006, No. 113, § 1, effective August 15, 2006, added (A)(5)(b).

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article, like its 1960 source provision, requires a hearing without unnecessary delay; the hearing may, and usually will, be informal or summary. The Reporter’s Comment to the corresponding provision of the 1960 probation law states: “There is certainly no need for long and drawn out proceedings to determine the issue of revocation of probation or suspended sentence. As it is pointed out by the comment following Sec. 301.4 of the A.L.I. Model Penal Code (Tent. Draft No. 2, 1954), ‘Some statutes authorize revocation without notice or hearing. [Citing Iowa, Kansas, Minnesota, and Missouri statutes].’ The new provision provides that these hearings may be informal or summary. This, as the A.L.I. Comment indicates is the practice followed in some states. [Citing New Jersey, Oregon, Vermont, and West Virginia statutes].” Jan. 4, 1960 Report of Parolee Rehabilitation Committee, p. 55.

(b) The sanctions for violation or threatened violation of a condition of the defendant’s probation, range from a reprimand by the court to a revocation of the suspended sentence and probation. In cases of revocation the court may give the defendant credit for the time served on probation, or may require him to serve the entire sentence originally imposed. The 1960 probation law was not clear in this regard, but appeared to require service of the entire suspended sentence if the probation was revoked.

(c) The court is authorized to impose sanctions if it decides that the probationer violated, or was about to violate, a condition of his probation. This board authority follows the 1960 probation law. If the probationer’s conduct shows a gross nonconformist attitude and a serious violation was only prevented by alert action of the probation supervisor, revocation of probation is appropriate.

CROSS REFERENCES

Louisiana Law. — The drug division probation program, see La. R.S. 13:5304.

Stipulations; advice by court, see La. R.S. 15:571.44.

Revocation for commission of another offense, see La. C.Cr.P. Art. 901.
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CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Juvenile’s sentence was reversed and the case remanded where the lower court failed to impose a determinate sentence, give credit for time served, inform the juvenile of the period for filing post-conviction relief and issue a written judgment of disposition. In the Interest of L.T., 747 So. 2d 148, 1999 La. App. LEXIS 2748 (Oct. 13, 1999).

• Sentencing

•• Alternatives

••• Probation

•••• General Overview. — Testimony from the defendant’s probation officer, regarding the information the probation officer received from the other non-testifying probation officer, was so sketchy regarding the timing of defendant’s drug test and the identification of the test cup that the testimony did not have sufficient indicia of reliability, and therefore could not serve as a basis for revocation. State v. Rochelle, 877 So. 2d 250, 2004 La. App. LEXIS 1592 (June 23, 2004).

Defendant, who was present at the probation revocation hearing, gave no testimony disputing the drug test, and since it was not a criminal prosecution, defendant’s Fifth Amendment privilege was not necessary for defendant’s protection; nevertheless, there was no requirement that defendant dispute in any manner the hearsay evidence presented, but rather, the court must consider the nature of the hearsay testimony in such cases and determine whether it is sufficient for proof of a probation violation. State v. Rochelle, 877 So. 2d 250, 2004 La. App. LEXIS 1592 (June 23, 2004).

Probation officer did not have the authority to extend the convict’s probationary period, and the convict’s signing of an agreement with the officer to extend her probation did not legally extend it. State ex rel. Strain v. State, 696 So. 2d 664, 1997 La. App. LEXIS 1744 (June 20, 1997).

In accordance with La. Code Crim. Proc. Ann. art. 900, the trial court properly revoked defendant’s probation following numerous violations of the conditions of his probation. State v. Burke, 623 So. 2d 1360, 1993 La. App. LEXIS 2788 (Aug. 26, 1993).

Defendant failed to meet any of the conditions of his active probation, including meeting with the probation officer, paying court costs and probation supervision fees, obtaining a G.E.D. or vo-tech training, and performing community service, and he was arrested numerous times during his probationary period; hence, the trial court’s revocation of his probation in two cases pursuant to La. Code Crim. Proc. Ann. art. 900 was not an abuse of discretion. State v. Smith, 618 So. 2d 441, 1993 La. App. LEXIS 1667 (Apr. 27, 1993).

Where the probation office erroneously charged defendant with moving and absconding from supervision when in fact he never changed his residence, the trial court abused its discretion in revoking his probation under La. Code Crim. Proc. Ann. art. 900. State v. Johnson, 603 So. 2d 259, 1992 La. App. LEXIS 2376 (July 27, 1992).

Where the trial court told defendant at a probation hearing that the grounds listed were not serious enough to justify revocation, the trial court could not change its mind and order revocation in order to recommend defendant for the IMPACT program. State ex rel. Green v. Court of Appeal Second Circuit, 2nd Judicial Dist. Court, 586 So. 2d 148, 1991 La. LEXIS 2584 (Sept. 26, 1991).

Where only the trial court could revoke the former probationer’s probation under La. Code Crim. Proc. Ann. art. 900, the trial court properly granted defendants’ (district attorney, Department of Public Safety and Corrections) exceptions of no cause of action in the former probationer’s action for damages resulting from false imprisonment and deprivation of liberty. La Grange v. Galan, 543 So. 2d 1096, 1989 La. App. LEXIS 988 (May 10, 1989), writ of certiorari denied by 548 So. 2d 328, 1989 La. LEXIS 2053 (La. 1989).

Mandatory language of La. Code Crim. Proc. Ann. art. 900 requires that defendant serve the suspended sentence, which was originally imposed, when his probation is revoked; the trial court has no discretion to amend or otherwise change this sentence except to give credit for time served on probation. State v. Stine, 495 So. 2d 399, 1986 La. App. LEXIS 7813 (Oct. 8, 1986).

Read together, La. Code Crim. Proc. Ann. arts. 900, 901 require that, in the event of revocation, a defendant must serve the sentence that was imposed by the court and suspended; if the revocation is not based on the commission of another offense, the court may allow credit for time served on probation but, otherwise, the court may not allow any such credit. State v. Stine, 495 So. 2d 399, 1986 La. App. LEXIS 7813 (Oct. 8, 1986).

Despite the trial court’s concern that defendant was evading service, he was entitled to service of process on a rule to revoke his probation. State v. Ussin, 485 So. 2d 534, 1986 La. App. LEXIS 6412 (Mar. 10, 1986).

Jury decision acquitting a defendant of second-degree battery did not indicate that a trial court had abused its discretion in determining that the defendant was about to violate a condition of his probation and in revoking the defendant’s probation after his arrest on the battery charge. State v. Blevins, 479 So. 2d 1056, 1985 La. App. LEXIS 10400 (Dec. 11, 1985).

Trial court did not abuse its discretion under La. Code Crim. Proc. Ann. art. 900 in revoking the probation of a juvenile defendant and in sentencing defendant to a prison term; although defendant’s arrest on theft charges alone was insufficient to establish a probation violation, the State’s proof that defendant was no longer able to stay in a group home and that he was still associating with bad company was adequate to establish that he was in violation of two specific conditions of his probation. State in Interest of Wright, 387 So. 2d 75, 1980 La. App. LEXIS 4239 (July 30, 1980).

Defendant’s probation could not be revoked based upon his contempt of court without a prior opportunity to explain the mitigating circumstances surrounding his violation as provided by La. Code Crim. Proc. Ann. art. 900. State v. Lucas, 385 So. 2d 253, 1980 La. LEXIS 7850 (June 23, 1980).

When an arrest warrant that was issued during defendant’s five-year probationary term was not executed until after the term expired, a trial court had no authority to extend the probation; the warrant did not suspend the running of the probationary term because defendant was not a fugitive and the warrant could have been executed before the five years elapsed. State ex rel. De Great v. Phelps, 377 So. 2d 341, 1979 La. LEXIS 7524 (Nov. 20, 1979).

In Louisiana, once a probation violation was established, the range of the court’s discretion, delimited by La. Code Crim. Proc. Ann. art. 900, allowed a reprimand, an order that supervision be intensified, and the adding on of additional conditions to the probation, or, in the most drastic case, order that the probation be revoked. State v. Rideau, 376 So. 2d 1251, 1979 La. LEXIS 7199 (Nov. 1, 1979).

La. Code Crim. Proc. Ann. art. 900 vested the trial judge with wide discretion when a condition of probation was violated, but not with discretion to revoke probation where there was no offense conduct to warrant revocation and only the complaints of a defendant’s family about his strange behavior and vague references to his problems with paint thinner intoxication. State v. Sussmann, 374 So. 2d 1256, 1979 La. LEXIS 6911 (Sept. 4, 1979).

Extension of the probation period by two additional years was not considered an “additional condition” added to the probation, and where a district court extended the probation term for an additional two years, its action was not authorized and the sentence was vacated. State v. Guillory, 363 So. 2d 511, 1978 La. LEXIS 6755 (Oct. 9, 1978).

Where trial judge improperly disregarded the mandate of La. Code Crim. Proc. Ann. art. 900 by following his own harsh and arbitrary policy, revocation of probation without credit for time served, without regard for the facts of the case, reversal was warranted. State ex rel. Robertson v. Maggio, 341 So. 2d 366, 1976 La. LEXIS 5027 (Dec. 13, 1976).

Revocation of probation was vacated because the trial judge incorrectly assumed that, since sentence had been deferred after the original conviction, the judge had the right to impose sentence at any time without proof of a violation of probation. State v. O’Conner, 312 So. 2d 645, 1975 La. LEXIS 5043 (Apr. 24, 1975).

•• Credits. — Read together, La. Code Crim. Proc. Ann. arts. 900, 901 require that, in the event of revocation, a defendant must serve the sentence that was imposed by the court and suspended; if the revocation is not based on the commission of another offense, the court may allow credit for time served on probation but, otherwise, the court may not allow any such credit. State v. Stine, 495 So. 2d 399, 1986 La. App. LEXIS 7813 (Oct. 8, 1986).

•• Imposition

••• General Overview. — Two of defendant’s probation violations were adequately established by a probation officer’s testimony and documentary evidence. For example, defendant’s failure to attend inpatient group programs was established by the direct testimony of the probation officer and by official letters from the department of health and hospitals, and accordingly, the hearsay evidence used as proof of that violation was competent evidence exhibiting a degree of reliability and trustworthiness, but the evidence that defendant failed a drug test was not supported by any documentary evidence, was based solely on hearsay, and was insufficient to establish a violation as to that allegation. State v. Rochelle, 877 So. 2d 250, 2004 La. App. LEXIS 1592 (June 23, 2004).

• Appeals

•• Standards of Review

••• Abuse of Discretion

•••• General Overview. — Jury decision acquitting a defendant of second-degree battery did not indicate that a trial court had abused its discretion in determining that the defendant was about to violate a condition of his probation and in revoking the defendant’s probation after his arrest on the battery charge. State v. Blevins, 479 So. 2d 1056, 1985 La. App. LEXIS 10400 (Dec. 11, 1985).

Where trial judge improperly disregarded the mandate of La. Code Crim. Proc. Ann. art. 900 by following his own harsh and arbitrary policy, revocation of probation without credit for time served, without regard for the facts of the case, reversal was warranted. State ex rel. Robertson v. Maggio, 341 So. 2d 366, 1976 La. LEXIS 5027 (Dec. 13, 1976).

••• Plain Error

•••• General Overview. — Absence of defendant during jury selection, in violation of La. Code Crim. Proc. Ann. art. 831, was noted as a patent error pursuant to La. Code Crim. Proc. Ann. art. 900, but was reasoned harmless at worst, where defendant never complained of this procedural error, and his attorney was present, and defendant was forbidden by La. Code Crim. Proc. Ann. art. 832 from complaining of a voluntary temporary absence because his counsel was present. State v. Montgomery, 734 So. 2d 650, 1999 La. App. LEXIS 160 (Jan. 27, 1999).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — C.Cr.P. Art. 895.1, OPINION No. 82-697, La. Atty. Gen. Op. No. 1982-697; 1982 La. AG LEXIS 384.

A probation term may not be kept active past the normal expiration unless the imposition of sentence was originally suspended by the Court., OPINION No. 84-550, La. Atty. Gen. Op. No. 1984-550; 1984 La. AG LEXIS 270.

Art. 901. Revocation for commission of another offense.

A. In addition to the grounds for revocation of probation enumerated in Louisiana Code of Criminal Procedure Article 900, when a defendant who is on probation for a felony commits or is convicted of a felony under the laws of this state, or under the laws of another state, the United States, or the District of Columbia, or is convicted of a misdemeanor under the provisions of Title 14 of the Louisiana Revised Statutes of 1950, or is convicted of a misdemeanor under the provisions of the Uniform Controlled Dangerous Substances Law contained in Title 40 of the Louisiana Revised Statutes of 1950, his probation may be revoked as of the date of the commission of the felony or final conviction of the felony or misdemeanor.

B. When a defendant who is under a suspended sentence or on probation for a misdemeanor commits or is convicted of any offense under the laws of this state, a political subdivision thereof, another state or a political subdivision thereof, the United States, or the District of Columbia, his suspended sentence or probation may be revoked as of the date of the commission or final conviction of the offense.

C. In cases of revocation provided for in this Article:

(1) No credit shall be allowed for time spent on probation or for the time elapsed during suspension of the sentence; and

(2) When the new conviction is a Louisiana conviction, the sentence shall run consecutively with the sentence for the new conviction, unless the court originally imposing the suspension or probation specifically orders that said sentences are to be served concurrently, in which case the court minutes shall reflect the date from which the sentences are to run concurrently. (Amended by Acts 1975, No. 331, § 1; Acts 1977, No. 397, § 2; Acts 1981, No. 439, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Commission of another felony when a defendant is on probation for a felony, or of any offense when a defendant is under a suspended misdemeanor sentence, is such a serious matter that it will ordinarily result in revocation of the probation or suspended sentence. However, in some cases revocation may be unduly drastic; therefore, the court is given discretion. Accord: former R.S. 15:538, as amended by Act 360 of 1960.

(b) A distinction is made between probation in felony cases and suspension of misdemeanor sentences. In felony probations, unless refraining from a particular misdemeanor is a condition of the probation, only the conviction of another felony authorizes revocation of the probation. This clears up uncertainty in the jurisprudence, resulting from incompleteness of the statute law, as to the ground for revocation of probation in felony cases. The 1960 probation law, A 360 of 1960, continued this uncertainty, and some anomalous resulting could follow if the supreme court would continue to apply forma R.S. 15:538, which is a provision relating to suspended misdemeand sentences, to felony probations, as it did in State ex rel. Waggoner v. Cozart, 222 La. 1039, 64 So.2d 424 (1953), and State v. Lucas, 222 La. 27, 71 So.2d 870 (1954). For example, it would be unduly harsh to revoke a felony probation and subject the defendant to a long prison term for the sole reason that he had committed some petty misdemeanor. See The Work of the Louisiana Supreme Court for the 1953-1954 Term-Criminal Procedure, 15 La.L.Rev. 350, 364-365 (1955) where the Cozart and Lucas cases were criticized.

(c) The second paragraph provides a broader base for revocation of suspended misdemeanor sentences. In conformity with the “good behavior” definition of Art. 894, conviction of any offense, whether a felony or a misdemeanor, authorizes revocation of a suspende misdemeanor sentence.

(d) The last paragraph spells out the effect of revocation. The violator is denied credit for time spent on probation or under the suspended sentence prior to the new offense. When the defendant ha committed another offense, his rehabilitation has failed and it is appropriate that he serve the entire sentence originally imposed.

Under Clause (2) of the last paragraph, if the revocation is brought about by a Louisiana conviction, the original sentence and the sentence imposed for the new conviction run consecutively, unless the court orders that they be served concurrently. Although consecutive terms will be the usual pattern, the sentencing judge is authorized in an appropriate case, to avoid piling up prison time against a defendant. Former R.S. 15:538 as amended by the 1960 probation law provided for a mandatory cumulation of the terms for the original and subsequent misdemeanors. This cumulation of terms called for consecutive, rather than concurrent, running of the sentences. State ex rel, Waggoner v. Cozart, 222 La. 1039, 64 So.2d 424 (1953).

CROSS REFERENCES

Louisiana Law. — Intensive incarceration and parole supervision of persons held by sheriff in Orleans Parish, see La. R.S. 15:574.5.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• General Overview. — Suspension of defendant’s sentence was properly revoked pursuant to former La. Rev. Stat. Ann. § 15:538 (now La. Code Crim. Proc. Ann. art. 901) based on his convictions of other felonies during the period of suspension even though the sentence had been suspended under La. Rev. Stat. Ann. § 40:981 on the sole condition that he enter a public health service hospital. State v. Lucas, 225 LA. 27, 71 So. 2d 870, 1954 La. LEXIS 1188 (Mar. 22, 1954).

• Sentencing

•• Alternatives

••• Probation

•••• General Overview. — Pursuant to La. Code Crim. Proc. Ann. art. 901(C)(2), the trial court lacked authority to order defendant’s five-year enhanced sentence to be served concurrently with any sentence defendant received in a probation revocation proceeding; thus, the matter was remanded to the trial court for resentencing. State v. Bruce, 864 So. 2d 854, 2003 La. App. LEXIS 3679 (Dec. 30, 2003).

Pursuant to La. Code Crim. Proc. Ann. art. 901(C)(2), the trial court lacked authority to order defendant’s 27-year enhanced sentence to be served concurrently with any sentence he received in the revocation proceeding as only the judge who would revoke defendant’s probation could order the sentence on a probation revocation to run either concurrent or consecutively with the sentence on the later conviction; thus, defendant’s sentence was amended to delete that portion of the sentence. State v. Welch, 864 So. 2d 204, 2003 La. App. LEXIS 3263 (Nov. 25, 2003), writ denied by La. 2004-0023, 2004 La. LEXIS 2032 (La. June 18, 2004), writ denied by La. 2004-0171, 893 So. 2d 88, 2005 La. LEXIS 1196 (La. Feb. 4, 2005).

The prison authorities of the first sovereign, the state that granted parole, properly determine what effect any new conviction will have upon the sentence imposed there; in like manner, upon revocation of probation after another offense, the authority to order consecutive service rests with the court that originally imposed the probated sentence, rather than with the judge who presided over the second conviction. State v. Pannell, 859 So. 2d 881, 2003 La. App. LEXIS 2988 (Oct. 29, 2003).

Trial court’s order that revoked defendant’s probation under La. Code Crim. Proc. Ann. art. 901(A) was reversed: there was no evidence showing that defendant committed a felony or was convicted of a misdemeanor, and the fact that defendant was arrested for burglary and aggravated battery was insufficient to justify the revocation of defendant’s probation. State v. Dorest, 778 So. 2d 1239, 2001 La. App. LEXIS 200 (Jan. 31, 2001).

On patent error review, an appellate court determined that, pursuant to La. Code Crim. Proc. Ann. art. 901C(2), a trial judge lacked authority to impose a concurrent sentence with a sentence yet to be imposed on probation revocation, but no remand for resentencing was required. State v. Spotville, 752 So. 2d 244, 1999 La. App. LEXIS 3627 (Dec. 21, 1999), remanded by La. 2001-0802, 791 So. 2d 646, 2001 La. LEXIS 1175 (La. May 4, 2001).

Pursuant to La. Code Crim. Proc. Ann. art. 901(C)(2) the decision in a probation violation situation to make the sentence on new charges concurrent or consecutive with the sentence on prior charges must be made in a revocation hearing by the court that originally granted probation; hence, the judge that presided over the second conviction lacked authority to order concurrent or consecutive sentences. State v. Kendrick, 699 So. 2d 424, 1997 La. App. LEXIS 1700 (June 25, 1997), writ denied by La. 98-2159, 731 So. 2d 280, 1998 La. LEXIS 3866 (La. Dec. 18, 1998).

Defendant’s felony probation could not be revoked for an alleged commission of a misdemeanor, absent evidence of a conviction for the misdemeanor. State v. Rexford, 658 So. 2d 27, 1995 La. App. LEXIS 1978 (June 28, 1995).

Trial court could not rely on an Alabama court’s documents in revoking defendant’s probation because although the documents indicated that defendant pleaded guilty to criminal violations the documents did not indicate whether defendant had been counseled when the guilty pleas were entered, as required by La. Code Crim. Proc. Ann. art. 901. State v. Spencer, 564 So. 2d 795, 1990 La. App. LEXIS 1699 (June 25, 1990), writ of certiorari denied by 568 So. 2d 1053, 1990 La. LEXIS 2508 (La. 1990).

Under La. Code Crim. Proc. Ann. art. 901, it was error to revoke defendant’s probation based on an out-of-state conviction because the state did not prove the facts underlying the conviction and the conviction was not final where it had been appealed by defendant. State v. Coates, 528 So. 2d 595, 1988 La. App. LEXIS 1023 (May 4, 1988).

Read together, La. Code Crim. Proc. Ann. arts. 900, 901 require that, in the event of revocation, a defendant must serve the sentence that was imposed by the court and suspended; if the revocation is not based on the commission of another offense, the court may allow credit for time served on probation but, otherwise, the court may not allow any such credit. State v. Stine, 495 So. 2d 399, 1986 La. App. LEXIS 7813 (Oct. 8, 1986).

Trial court had the authority under La. Code Crim. Proc. Ann. art. 901, upon revocation of the prisoner’s probation for his final conviction of another felony, to order that the prisoner’s previously suspended sentence be served consecutively with the term of imprisonment imposed upon his conviction of the other felony. State ex rel. Brently v. Dees, 388 So. 2d 386, 1980 La. LEXIS 8462 (Sept. 12, 1980).

•• Concurrent Sentences. — Pursuant to La. Code Crim. Proc. Ann. art. 901(C)(2), the trial court lacked authority to order defendant’s five-year enhanced sentence to be served concurrently with any sentence defendant received in a probation revocation proceeding; thus, the matter was remanded to the trial court for resentencing. State v. Bruce, 864 So. 2d 854, 2003 La. App. LEXIS 3679 (Dec. 30, 2003).

On patent error review, an appellate court determined that, pursuant to La. Code Crim. Proc. Ann. art. 901C(2), a trial judge lacked authority to impose a concurrent sentence with a sentence yet to be imposed on probation revocation, but no remand for resentencing was required. State v. Spotville, 752 So. 2d 244, 1999 La. App. LEXIS 3627 (Dec. 21, 1999), remanded by La. 2001-0802, 791 So. 2d 646, 2001 La. LEXIS 1175 (La. May 4, 2001).

Statutory law required a consecutive sentence, and the other parish court had the exclusive authority to determine whether concurrent sentences were to be served by defendant under La. Code Crim. Proc. Ann. art. 901(C)(2). State v. Triggs, 479 So. 2d 2, 1985 La. App. LEXIS 10220 (Nov. 12, 1985).

•• Consecutive Sentences. — In accordance with La. Code Crim. Proc. Ann. art. 901, the trial court was without the authority to order defendant’s sentence for possession of cocaine to run consecutively with any other sentence he may receive as a result of violating his parole. State v. Glover, 595 So. 2d 339, 1992 La. App. LEXIS 439 (Feb. 26, 1992).

Under La. Code Crim. Proc. Ann. art. 901C(2), relator’s executory seven-year sentence, imposed after revocation of probation on account of commission of another offense, had to run consecutively with his sentence for a new conviction because the court originally imposing probation on the first state conviction did not specifically order that the sentences are to be served concurrently; hence, in postconviction proceedings the court ordered that relator was to be given credit on both state sentences for time served on the federal sentence imposed for a separate offense but otherwise denied his writ application. State ex rel. Holmes v. Maggio, 431 So. 2d 1050, 1982 La. LEXIS 12837 (Dec. 20, 1982).

Trial court had the authority under La. Code Crim. Proc. Ann. art. 901, upon revocation of the prisoner’s probation for his final conviction of another felony, to order that the prisoner’s previously suspended sentence be served consecutively with the term of imprisonment imposed upon his conviction of the other felony. State ex rel. Brently v. Dees, 388 So. 2d 386, 1980 La. LEXIS 8462 (Sept. 12, 1980).

“Cumulate,” as used in former La. Rev. Stat. Ann. § 15:538 (now La. Code Crim. Proc. Ann. art. 901), meant adding to another; the clause “shall cumulate the punishment of the first with the punishment of any subsequent conviction” merely declared that the court order the sentence to be served in addition to the punishment given for the subsequent conviction. State ex rel. Waggoner v. Cozart, 222 LA. 1039, 64 So. 2d 424, 1953 La. LEXIS 1241 (Mar. 23, 1953).

•• Corrections, Modifications & Reductions

••• General Overview. — Pursuant to La. Code Crim. Proc. Ann. art. 901(C)(2), the trial court lacked authority to order defendant’s 27-year enhanced sentence to be served concurrently with any sentence he received in the revocation proceeding as only the judge who would revoke defendant’s probation could order the sentence on a probation revocation to run either concurrent or consecutively with the sentence on the later conviction; thus, defendant’s sentence was amended to delete that portion of the sentence. State v. Welch, 864 So. 2d 204, 2003 La. App. LEXIS 3263 (Nov. 25, 2003), writ denied by La. 2004-0023, 2004 La. LEXIS 2032 (La. June 18, 2004), writ denied by La. 2004-0171, 893 So. 2d 88, 2005 La. LEXIS 1196 (La. Feb. 4, 2005).

•• Credits. — Read together, La. Code Crim. Proc. Ann. arts. 900, 901 require that, in the event of revocation, a defendant must serve the sentence that was imposed by the court and suspended; if the revocation is not based on the commission of another offense, the court may allow credit for time served on probation but, otherwise, the court may not allow any such credit. State v. Stine, 495 So. 2d 399, 1986 La. App. LEXIS 7813 (Oct. 8, 1986).

•• Suspension. — Suspension of defendant’s sentence was properly revoked pursuant to former La. Rev. Stat. Ann. § 15:538 (now La. Code Crim. Proc. Ann. art. 901) based on his convictions of other felonies during the period of suspension even though the sentence had been suspended under La. Rev. Stat. Ann. § 40:981 on the sole condition that he enter a public health service hospital. State v. Lucas, 225 LA. 27, 71 So. 2d 870, 1954 La. LEXIS 1188 (Mar. 22, 1954).

• Appeals

•• Remands & Remittiturs. — Pursuant to La. Code Crim. Proc. Ann. art. 901(C)(2), the trial court lacked authority to order defendant’s five-year enhanced sentence to be served concurrently with any sentence defendant received in a probation revocation proceeding; thus, the matter was remanded to the trial court for resentencing. State v. Bruce, 864 So. 2d 854, 2003 La. App. LEXIS 3679 (Dec. 30, 2003).

Art. 901.1. Additional sanctions for probation revocation.

A. Notwithstanding any other provision of law, when a defendant, who is a first offender on probation with a suspended sentence for a term of seven years or less at hard labor, or a second offender on probation and having never served time in a state prison, has his probation revoked for any reason other than a subsequent felony conviction, the court, upon the recommendation of the division of probation and parole, may order that the offender be committed to the Department of Public Safety and Corrections and be considered for participation in the intensive incarceration and intensive parole supervision program as provided for in R.S. 15:574.4 or R.S. 15:574.5. If the offender committed to the custody of the department participates in an intensive incarceration program of an eligible parish, the department shall reimburse the sheriff’s office of the parish conducting the program in the amount appropriated by the legislature.

B. If the imposition of the sentence was suspended, the defendant shall serve the sentence imposed by the court at the revocation hearing. If the defendant is a first offender and receives a sentence of seven years or less at hard labor, or a second offender on probation and having never served time in a state prison, the court, upon recommendation of the division of probation and parole, may order that the offender be committed to the department and be considered for participation in the intensive incarceration and intensive parole supervision program as provided for in R.S. 15:574.4 or R.S. 15:574.5. If the offender committed to the custody of the department participates in an intensive incarceration program as provided for in R.S. 15:574.5, the department shall reimburse the sheriff’s office of the parish conducting the program in the amount appropriated by the legislature. (Acts 1990, No. 83, § 1.)

Art. 902. Drug addict; pre-sentence investigation; voluntary treatment; conditions of probation.

A. Upon the rendering of a guilty verdict or judgment, the district attorney, with the written consent of the division of probation and parole, may, by ex parte motion, stating the belief that the defendant is a drug addict, whether the crime charged is related to drug abuse or not, request the court to order the division of probation and parole to conduct a presentence investigation for the purpose of determining whether or not the defendant is a drug addict. The presentence investigation may be ordered in the discretion of the court.

B. Upon receiving the report of the presentence investigation, the court may, in its discretion, if it finds probable cause from such report to believe the defendant to be a drug addict, order a contradictory hearing for the purpose of making a judicial determination of such issue.

C. If, at such contradictory hearing, the court finds that the defendant is a drug addict, and it is the court’s desire to suspend any sentence which it may impose and place the defendant on probation, it may require as a condition of probation that the defendant submit to urinalysis or any acknowledged recognized test given at reasonable intervals, not to exceed once a week, and at reasonable times in accordance with the request of the division of probation and parole. If the defendant refuses to submit to the tests, the sentencing court may revoke the probation. If the defendant submits to the tests, upon the first instance of a test proving positive for the presence of a controlled dangerous substance, as defined in R.S. 40:963, the sentencing court may commit the defendant to a medical clinic for treatment for a period not to exceed the period of probation. Upon a second positive result, the sentencing court shall revoke the probation and impose the sentence.

D. If the conviction is for a violation of the Uniform Controlled Dangerous Substances Law, and the sentence consists of both a fine and imprisonment, the court, if it wishes to suspend the sentence and place the defendant on probation, may, with the consent of the defendant, order that the defendant enter a residential drug treatment facility licensed in accordance with R.S. 40:1058.1 et seq., or R.S. 40:2100 et seq., or one operated by the federal government, and approved by the court. The defendant’s consent in such cases shall include consent to pay the cost of treatment for the duration of time ordered by the court. The court may, in its discretion, also suspend the payment of the applicable fine in an amount equal to all or some portion of the cost of the ordered treatment. Upon the successful completion of the treatment program and the termination of probation, the court may order that the fine be reduced in accordance with any amount by which it was reduced. However, if the defendant does not successfully complete the treatment program, or otherwise violates the conditions of probation, the court shall include among any orders issued, that the defendant pay the entire fine imposed by the court. Nothing in this Paragraph shall be construed to grant a defendant a right to probation in cases in which probation is otherwise denied by law. (Acts 1972, No. 177, § 1; Acts 1990, No. 1035, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Discussion of constitutionality of random drug testing by municipalities., OPINION No. 86-539, La. Atty. Gen. Op. No. 1986-539; 1986 La. AG LEXIS 417.

CHAPTER 3. SENTENCING IN CAPITAL CASES.

Art. 905. Capital cases; sentencing hearing required; delay; waiver.

A. Following a verdict or plea of guilty in a capital case, a sentence of death may be imposed only after a sentencing hearing as provided herein.

B. Following a conviction by trial or guilty plea in a capital case, on joint motion of the state and the defendant, the court may impose a sentence of life imprisonment without benefit of parole, probation, or suspension of sentence without conducting a sentencing hearing. The court may refuse to grant the joint motion and order that a sentencing hearing be conducted.

C. If a sentencing hearing will be conducted, the hearing shall not commence sooner than twelve hours after a verdict or plea of guilty, except on joint motion of the state and the defendant. (Added by Acts 1976, No. 694, § 1. Acts 1993, No. 935, § 1; Acts 1995, No. 434, § 1.)

CROSS REFERENCES

Louisiana Law. — Conditions precedent to execution, see La. R.S. 15:567.

Right of appeal and application for review; defendant, see La. C.Cr.P. Art. 912.1.

Applicability, see La. C.E. Art. 1101.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Homicide

••• Murder

•••• Capital Murder

••••• General Overview. — La. Rev. Stat. Ann. § 14:30 and La. Code Crim. Proc. Ann. art. 905, et seq., did not unconstitutionally deprive a defendant of due process in a capital murder case. State v. Monroe, 397 So. 2d 1258, 1981 La. LEXIS 7911 (Apr. 6, 1981), writ of certiorari denied by 463 U.S. 1229, 103 S. Ct. 3571, 103 S. Ct. 3572, 103 S. Ct. 3573, 77 L. Ed. 2d 1411, 77 L. Ed. 2d 1412, 77 L. Ed. 2d 1413, 1983 U.S. LEXIS 863, 51 U.S.L.W. 3938 (1983).

La. Rev. Stat. Ann. § 14:30 had been amended by 1976 La. Acts 657 and, when considered together with the requirement of a sentencing hearing of La. Code Crim. Proc. Ann. art. 905, no longer prescribed a death penalty so defendant’s claim that La. Rev. Stat. Ann. § 14:30 was unconstitutional had no merit and his motion to quash the indictment under La. Code Crim. Proc. Ann. art. 532(1) was properly denied. State v. Procell, 365 So. 2d 484, 1978 La. LEXIS 5477 (Nov. 13, 1978), writ of certiorari denied by 441 U.S. 944, 99 S. Ct. 2164, 60 L. Ed. 2d 1046, 1979 U.S. LEXIS 1838 (1979).

• Juries & Jurors

•• Challenges for Cause

••• General Overview. — Even though the State did not seek the death penalty, the jury did not impose it, and the issue was to be addressed in a sentencing hearing after the guilt phase of the trial, it was not error for the trial court to permit the district attorney to excuse prospective jurors for cause based on their scruples about capital punishment, La. Code Crim. Proc. Ann. art. 798(2). State v. Procell, 365 So. 2d 484, 1978 La. LEXIS 5477 (Nov. 13, 1978), writ of certiorari denied by 441 U.S. 944, 99 S. Ct. 2164, 60 L. Ed. 2d 1046, 1979 U.S. LEXIS 1838 (1979).

• Sentencing

•• Capital Punishment

••• Aggravating Circumstances. — Where two or more statutory aggravating circumstances are found by the jury, the failure of one circumstance does not so taint the proceedings as to invalidate the other aggravating circumstance found and the sentence of death based thereon. State v. Monroe, 397 So. 2d 1258, 1981 La. LEXIS 7911 (Apr. 6, 1981), writ of certiorari denied by 463 U.S. 1229, 103 S. Ct. 3571, 103 S. Ct. 3572, 103 S. Ct. 3573, 77 L. Ed. 2d 1411, 77 L. Ed. 2d 1412, 77 L. Ed. 2d 1413, 1983 U.S. LEXIS 863, 51 U.S.L.W. 3938 (1983).

••• Death-Qualified Jurors. — Even though the State did not seek the death penalty, the jury did not impose it, and the issue was to be addressed in a sentencing hearing after the guilt phase of the trial, it was not error for the trial court to permit the district attorney to excuse prospective jurors for cause based on their scruples about capital punishment, La. Code Crim. Proc. Ann. art. 798(2). State v. Procell, 365 So. 2d 484, 1978 La. LEXIS 5477 (Nov. 13, 1978), writ of certiorari denied by 441 U.S. 944, 99 S. Ct. 2164, 60 L. Ed. 2d 1046, 1979 U.S. LEXIS 1838 (1979).

•• Proportionality. — Supreme court affirmed death sentence as proportionate for defendant’s unparalleled savage and brutal killing of 11-year-old child after performing sex acts; evidence from a priest and rabbi that the death penalty was immoral was properly excluded since that evidence, although proper for the legislature to consider, did not tend to show how a particular capital defendant should be distinguished from another capital defendant; evidence from guilt phase, including defendant’s admission and photographs of child’s body, were properly admitted. State v. Brogdon, 457 So. 2d 616, 1984 La. LEXIS 9649 (Sept. 10, 1984), writ of certiorari denied by 471 U.S. 1111, 105 S. Ct. 2345, 85 L. Ed. 2d 862, 1985 U.S. LEXIS 1899, 53 U.S.L.W. 3808 (1985).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A sentencing judge must use Art. 893 when suspending a sentence in a felony case unless another sentencing provision applies. In the absence of a provision allowing suspension for a particular case, then suspension is not allowed., OPINION No. 85-197, La. Atty. Gen. Op. No. 1985-197; 1985 La. AG LEXIS 594.

Toll tags for the Crescent City Connection is for law enforcement officers employed in the state when using an agency vehicle or vehicle with enforcement agency equipment after the agency’s head has paid the deposit and a written request., OPINION 01-454, La. Atty. Gen. Op. No. 2001-454; 2002 La. AG LEXIS 26.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Recent Development: Statev. Cage: Harmless Error Analysis in Louisiana After Fulminante. 66 Tul. L. Rev. 1086 (March, 1992).

Recent Development: State v. Jones: Louisiana Capital Juries Must Not Be Informed of the Governor’s Clemency Power. 69 Tul. L. Rev. 861 (February, 1995).

Article: The Perils of Calibrating the Death Penalty Through Special Definitions of Murder. 53 Tul. L. Rev. 828 (April, 1979).

Article: The “New” Judicial Solution: Occasions for and Limits to Judicial Creativity. 54 Tul. L. Rev. 877 (June, 1980).

Art. 905.1. Sentencing hearing jury; commencement.

A. Except as provided in Part B herein, the sentencing hearing shall be conducted before the same jury that determined the issue of guilt. The order of sequestration shall remain in effect until the completion of the sentencing hearing.

B. If an error occurs only during the sentencing hearing which would necessitate the declaration of a mistrial, or the granting of a new trial by the trial court, or if an appellate court finds an error that occurred only in the sentencing hearing which would necessitate a remand and a new trial, then the trial court shall be empowered to empanel a new jury under the same procedure set out in Title XXVI, Chapter 3 of The Louisiana Code of Criminal Procedure for determining only the issue of penalty, and the rule of sequestration shall apply to the new jury so empanelled. (Added by Acts 1976, No. 694, § 1. Amended by Acts 1977, No. 105, § 1.)
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CRIMINAL LAW & PROCEDURE

• Sentencing

•• Capital Punishment

••• General Overview. — In reviewing a death sentence for excessiveness, when at least one statutory aggravating circumstance found by the jury is supported by the record, it is not necessary to determine that other statutory aggravating circumstances found by the jury are also supported by the record, as long as the evidence of the possibly unproved aggravating circumstance did not inject an arbitrary factor into the proceeding. State v. Lee, 524 So. 2d 1176, 1987 La. LEXIS 10688 (Nov. 30, 1987).

Because the trial court erred by not completely instructing the jury on defendant’s ability to participate in a work release program after being convicted of two counts of first degree murder, defendant’s death sentences were erroneously imposed. State v. Sonnier, 379 So. 2d 1336, 1979 La. LEXIS 8295 (June 25, 1979).

Amendment in 1977 to La. Code Crim. Proc. Ann. art. 905.1, which would have allowed a sentencing jury on remand to impose the death penalty again, was not applicable to a defendant whose crime was committed prior to the amendment because, under the previous law, the greatest penalty that could be imposed on a defendant after reversible error occurred was life imprisonment, and therefore, the change was not merely procedural. State v. English, 367 So. 2d 815, 1979 La. LEXIS 7328 (Jan. 29, 1979).

••• Aggravating Circumstances. — Louisiana Supreme Court did not agree that defendant’s remorse or lack of remorse for the senseless and totally unjustified taking of an innocent human life was not an inappropriate factor for a capital jury to consider; rather, such matters as an expression of penitence or of concern for the magnitude of the harm were within the scope of the focus on the character and propensities of the accused pursuant to La. Code Crim. Proc. Ann. art. 905.1. State v. Summit, 454 So. 2d 1100, 1984 La. LEXIS 8989 (May 14, 1984), writ of certiorari denied by 470 U.S. 1038, 105 S. Ct. 1411, 84 L. Ed. 2d 800, 1985 U.S. LEXIS 1314, 53 U.S.L.W. 3635 (1985).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1987-1988: A Faculty Symposium: Criminal Procedure. 49 La. L. Rev. 329 (November, 1988).

General Law Reviews. — Symposium: Capital Concerns: The Death Penalty in America: Ring Mandates Jury Consideration of Aggravators, But What About the Rest? The Case for Judicial Consideration of Mitigators and Judicial Sentencing. 15 Stan. L. & Pol’y Rev 343 (2004).

Art. 905.2. Sentencing hearing; procedure and evidence; jury instructions.

A. The sentencing hearing shall focus on the circumstances of the offense, the character and propensities of the offender, and the victim, and the impact that the crime has had on the victim, family members, friends, and associates. The victim or his family members, friends, and associates may decline the right to testify but, after testifying for the state, shall be subject to cross-examination. The hearing shall be conducted according to the rules of evidence. Evidence relative to aggravating or mitigating circumstances shall be relevant irrespective of whether the defendant places his character at issue. Insofar as applicable, the procedure shall be the same as that provided for trial in the Code of Criminal Procedure. The jury may consider any evidence offered at the trial on the issue of guilt. The defendant may testify in his own behalf. In the event of retrial, the defendant’s testimony shall not be admissible except for the purposes of impeachment.

B. Notwithstanding any provision to the contrary, the court shall instruct the jury that under the provisions of the state constitution, the governor is empowered to grant a reprieve, pardon, or commutation of sentence following conviction of a crime, and the governor may, in exercising such authority, commute or modify a sentence of life imprisonment without benefit of parole to a lesser sentence including the possibility of parole, and may commute a sentence of death to a lesser sentence of life imprisonment without benefit of parole. The court shall also instruct the jury that under this authority the governor may allow the release of an offender either by reducing a life imprisonment or death sentence to the time already served by the offender or by granting the offender a pardon. The defense may argue or present evidence to the jury on the frequency and extent of use by the governor of his authority. The provisions of this Paragraph shall not be construed to require that members of the Board of Pardons attend sentencing hearings for capital cases. (Added by Acts 1976, No. 694, § 1; Amended by Acts 1993, No. 436, § 1; Acts 1994, 3rd Ex. Sess., No. 14, § 1; Acts 1995, No. 551, § 1; Acts 1999, No. 783, § 3, eff. Jan. 1, 2000; Acts 2001, No. 280, § 1, eff. Aug. 15, 2001; Acts 2012, No. 106, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 106 added the last sentence of (B).

2001 Amendments. — Acts 2001, No. 280, § 1, effective August 15, 2001, in (A), substituted “crime has had on the victim” for “death of the victim” in the first sentence, and substituted “The victim or his family” for “Family” in the second sentence.

1999 Amendments. — Acts 1999, No. 783, § 3, in (A), inserted “and the victim” following “the offender,” and inserted “friends and associates” following “family members” in the first sentence, and inserted “friends and associates” following “Family member” in the second sentence.
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Scope of Protection. — Under La. Code Crim. Proc. Ann. art. 905.2(B) and La. Const. art. I, § 16, the trial judge was required to instruct the jury that the governor had the power to commute a criminal sentence; the statutory enactment ten years after defendant’s conviction was not an ex post facto law and did not violate the Due Process Clause or the Eighth Amendment prohibition of the use of mitigating evidence as an aggravating circumstance. State v. Loyd, 689 So. 2d 1321, 1997 La. LEXIS 370 (Feb. 13, 1997).

CRIMINAL LAW & PROCEDURE

• Trials

•• Closing Arguments

••• Defendant’s Failure to Testify. — Mistrial as mandated by La. Code Crim. Proc. Ann. art. 770(3) was not justified, because the prosecutor’s argument that defendant showed no remorse was not an indirect reference to defendant’s failure to testify in the penalty phase of his trial for capital murder, and the lack of remorse was relevant to the jury’s determination under La. Code Crim. Proc. Ann. art. 905.2(A) of defendant’s character and propensities. State v. Hamilton, 681 So. 2d 1217, 1996 La. LEXIS 2086 (Sept. 5, 1996), writ of certiorari denied by 520 U.S. 1216, 117 S. Ct. 1705, 137 L. Ed. 2d 830, 1997 U.S. LEXIS 2956, 65 U.S.L.W. 3754 (1997).

•• Examination of Witnesses

••• Cross-Examination. — During the penalty phase of defendant’s murder trial, the State did not violate La. Code Crim. Proc. Ann. art. 905.2(B) by cross-examining defendant’s expert witness about certain recreational aspects of prison life and by bringing up prohibited topics, where defendant opened the door on direct examination by asking the expert detailed information about prison life, and where the cross examination, taken as a whole, did not rise to the level of reversible error. State v. Thibodeaux, 750 So. 2d 916, 1999 La. LEXIS 2231 (Sept. 8, 1999), writ of certiorari denied by 529 U.S. 1112, 120 S. Ct. 1969, 146 L. Ed. 2d 800, 2000 U.S. LEXIS 3243, 68 U.S.L.W. 3711 (2000).

• Witnesses

•• Presentation. — Allowing a victim’s fiancee and long-time companion to provide victim impact testimony in defendant’s trial was not improper under La. Code Crim. Proc. Ann. art. 905.2(A), which generally only allows family members to offer that form of testimony, because the fact that the witness and the victim were not married seemed to be irrelevant given that victim impact testimony was intended to show a murder’s impact on the victim’s survivors and any error in admitting her testimony was harmless. State v. Tilley, 767 So. 2d 6, 2000 La. LEXIS 1908 (July 6, 2000), writ of certiorari denied by 532 U.S. 959, 121 S. Ct. 1488, 149 L. Ed. 2d 375, 2001 U.S. LEXIS 2747, 69 U.S.L.W. 3645 (2001).

• Jury Instructions

•• Particular Instructions

••• General Overview. — Under La. Code Crim. Proc. Ann. art. 905.2(B) and La. Const. art. I, § 16, the trial judge was required to instruct the jury that the governor had the power to commute a criminal sentence; the statutory enactment ten years after defendant’s conviction was not an ex post facto law and did not violate the Due Process Clause or the Eighth Amendment prohibition of the use of mitigating evidence as an aggravating circumstance. State v. Loyd, 689 So. 2d 1321, 1997 La. LEXIS 370 (Feb. 13, 1997).

• Sentencing

•• Capital Punishment

••• Aggravating Circumstances. — Victim impact statements under La. Code Crim. Proc. Ann. art. 905.2 offered by individuals who were not family of the victims, was erroneously admitted, but because the substance of these witnesses’ testimony was only general descriptions of the victims’ character and their own suffering at the loss of the victims, and because the trial judge properly instructed the jury on the weight to be given victim impact testimony, the admission of these witnesses’ testimony constituted harmless error. State v. Wessinger, 736 So. 2d 162, 1999 La. LEXIS 1601 (May 28, 1999), writ of certiorari denied by 528 U.S. 1050, 120 S. Ct. 589, 145 L. Ed. 2d 489, 1999 U.S. LEXIS 8089, 68 U.S.L.W. 3366 (1999).

Testimony that defendant put a gun to a robbery victim’s head and pulled the trigger and that defendant would have killed the robbery victim, but for a gun misfiring was properly admitted during the penalty phase of his capital murder trial as an unadjudicated attempted murder. State v. Brumfield, 737 So. 2d 660, 1998 La. LEXIS 3034 (Oct. 20, 1998), writ of certiorari denied by 526 U.S. 1025, 119 S. Ct. 1267, 143 L. Ed. 2d 362, 1999 U.S. LEXIS 2010, 67 U.S.L.W. 3586 (1999).

Holding that crimes committed after the one for which defendant is on trial are admissible as aggravating circumstances under La. Code Crim. Proc. Ann. art. 905.4(A)(3) applies with equal force to character and propensity evidence under La. Code Crim. Proc. art. 905.2; thus, acts committed after those for which a defendant is on trial can properly be considered by the jury in its focus on the character and propensities of the offender. State v. Brooks, 541 So. 2d 801, 1989 La. LEXIS 87 (Jan. 30, 1989).

Evidence of unadjudicated crimes at the sentencing phase of the trial will be admissible once a trial court determines: (1) the evidence of defendant’s connection with commission of the unrelated crimes is clear and convincing; (2) the proffered evidence is otherwise competent and reliable; and (3) the unrelated crimes have relevance and substantial probative value as to the defendant’s character and propensities, which is the focus of the sentencing hearing under La. Code Crim. Proc. Ann. art. 905.2. State v. Brooks, 541 So. 2d 801, 1989 La. LEXIS 87 (Jan. 30, 1989).

Magnitude and viciousness of the crime and lack of strong factors in mitigation reasonably led the jury to recommend death rather than life imprisonment. State v. Wingo, 457 So. 2d 1159, 1984 La. LEXIS 9644 (Sept. 10, 1984), writ of certiorari denied by 471 U.S. 1030, 105 S. Ct. 2049, 85 L. Ed. 2d 322, 1985 U.S. LEXIS 2701, 53 U.S.L.W. 3740 (1985).

In the sentencing phase of a first-degree murder case, evidence of defendant’s plea of guilty to involuntary manslaughter in another state was admissible even though defendant did not place his character in issue first. Sawyer v. State, 442 So. 2d 1136, 1983 La. LEXIS 12348 (Nov. 28, 1983), writ of certiorari denied by 466 U.S. 931, 104 S. Ct. 1719, 80 L. Ed. 2d 191, 1984 U.S. LEXIS 1770, 52 U.S.L.W. 3721 (1984).

••• Bifurcated Trials. — Under La. Code Crim. Proc. Ann. art. 905.2, mental health professionals are precluded from testifying during the penalty phase of a capital case. State v. Gomez, 778 So. 2d 549, 2001 La. LEXIS 123 (Jan. 17, 2001).

During the penalty phase of defendant’s murder trial, the State did not violate La. Code Crim. Proc. Ann. art. 905.2(B) by cross-examining defendant’s expert witness about certain recreational aspects of prison life and by bringing up prohibited topics, where defendant opened the door on direct examination by asking the expert detailed information about prison life, and where the cross examination, taken as a whole, did not rise to the level of reversible error. State v. Thibodeaux, 750 So. 2d 916, 1999 La. LEXIS 2231 (Sept. 8, 1999), writ of certiorari denied by 529 U.S. 1112, 120 S. Ct. 1969, 146 L. Ed. 2d 800, 2000 U.S. LEXIS 3243, 68 U.S.L.W. 3711 (2000).

Evidence that defendant showed no remorse did not inject arbitrariness into the penalty phase of his trial for capital murder, because a lack of remorse was relevant to the jury’s determination under La. Code Crim. Proc. Ann. art. 905.2(A) of defendant’s character and propensities. State v. Hamilton, 681 So. 2d 1217, 1996 La. LEXIS 2086 (Sept. 5, 1996), writ of certiorari denied by 520 U.S. 1216, 117 S. Ct. 1705, 137 L. Ed. 2d 830, 1997 U.S. LEXIS 2956, 65 U.S.L.W. 3754 (1997).

Defendant’s confession to a previous unrelated and unadjudicated murder was admissible in the penalty phase of his trial for capital murder, because it was relevant to the jury’s determination under La. Code Crim. Proc. Ann. art. 905.2(A) of defendant’s character and propensities. State v. Hamilton, 681 So. 2d 1217, 1996 La. LEXIS 2086 (Sept. 5, 1996), writ of certiorari denied by 520 U.S. 1216, 117 S. Ct. 1705, 137 L. Ed. 2d 830, 1997 U.S. LEXIS 2956, 65 U.S.L.W. 3754 (1997).

Mistrial as mandated by La. Code Crim. Proc. Ann. art. 770(3) was not justified, because the prosecutor’s argument that defendant showed no remorse was not an indirect reference to defendant’s failure to testify in the penalty phase of his trial for capital murder, and the lack of remorse was relevant to the jury’s determination under La. Code Crim. Proc. Ann. art. 905.2(A) of defendant’s character and propensities. State v. Hamilton, 681 So. 2d 1217, 1996 La. LEXIS 2086 (Sept. 5, 1996), writ of certiorari denied by 520 U.S. 1216, 117 S. Ct. 1705, 137 L. Ed. 2d 830, 1997 U.S. LEXIS 2956, 65 U.S.L.W. 3754 (1997).

Under La. Code Crim. Proc. Ann. art. 905.2 in the bifurcated sentencing phase of a first degree murder trial, the character of the defendant is automatically at issue, whether the defendant has placed his character at issue or not. State v. Sepulvado, 672 So. 2d 158, 1996 La. LEXIS 616 (Apr. 8, 1996), writ of certiorari denied by 519 U.S. 934, 117 S. Ct. 310, 136 L. Ed. 2d 227, 1996 U.S. LEXIS 6243, 65 U.S.L.W. 3293 (1996).

Photographs and defendant’s confession, which had been admitted in his trial for murder, were properly admitted in the subsequent sentencing trial because a sentencing jury was entitled to consider any evidence offered at trial on the issue of guilt. State v. Watson, 449 So. 2d 1321, 1984 La. LEXIS 8440 (Feb. 27, 1984), writ of certiorari denied by 469 U.S. 1181, 105 S. Ct. 939, 83 L. Ed. 2d 952, 1985 U.S. LEXIS 655, 53 U.S.L.W. 3507 (1985).

Under La. Code Crim. Proc. Ann. arts. 905.2, 905.4, 905.5, only evidence relevant to a statutorily prescribed aggravating circumstance, a mitigating circumstance, or the character and propensities of the offender is properly admissible in a capital sentence proceeding; an argument based on the law governing pardon and commutation or its administration by the governor and other executive officers is entirely inappropriate. State v. Willie, 410 So. 2d 1019, 1982 La. LEXIS 9988 (Jan. 25, 1982).

••• Stays of Execution. — Under La. Const. art. I, § 2 and La. Const. art. I, § 20 the death penalty phase clemency instruction required by La. Code Crim. Proc. Ann. art. 905.2(B) was unconstitutional; it invited the jury to engage in irrelevant speculation of what the present or an unknown future governor would do at an unknown point in the future in response to a request by an unknown person to pardon defendant based upon unknown reasons. State v. Jones, 639 So. 2d 1144, 1994 La. LEXIS 1863 (July 5, 1994).

•• Imposition. — Defendant’s contention that the trial court violated La. C.Cr.P. art. 905.2 was without merit because his case was not a capital case. State v. Robinson, 754 So. 2d 311, 2000 La. App. LEXIS 282 (Mar. 1, 2000), writ denied by La. 2000-0989, 787 So. 2d 1008, 2001 La. LEXIS 948 (La. Mar. 23, 2001).

••• General Overview. — Under La. Code Crim. Proc. Ann. art. 905.2, mental health professionals are precluded from testifying during the penalty phase of a capital case. State v. Gomez, 778 So. 2d 549, 2001 La. LEXIS 123 (Jan. 17, 2001).

••• Evidence. — Admission of other crimes evidence during defendant’s sentencing after conviction for first degree murder was proper pursuant to La. Code Crim. Proc. Ann. art. 905.2(A) because the jury was entitled to consider any evidence from the guilt phase of the trial during the sentencing phase. State v. Taylor, 838 So. 2d 729, 2003 La. LEXIS 16 (Jan. 14, 2003), writ of certiorari denied by 540 U.S. 1103, 124 S. Ct. 1036, 157 L. Ed. 2d 886, 2004 U.S. LEXIS 34, 72 U.S.L.W. 3446 (2004).

Assuming that defendant’s ex-wife’s vague testimony asserting defendant’s guilt of uncharged crimes did not show they were crimes of violence for which the period of instituting prosecution had not run at the time defendant was indicted for the instant murder, any error in admitting this testimony did not require reversal of defendant’s death sentence, as it did not undermine confidence in the jury’s sentence. State v. Wright, 834 So. 2d 974, 2002 La. LEXIS 3460 (Dec. 4, 2002), writ of certiorari denied by 540 U.S. 833, 124 S. Ct. 82, 157 L. Ed. 2d 62, 2003 U.S. LEXIS 6206, 72 U.S.L.W. 3237 (2003).

Under La. Code Crim. Proc. Ann. art. 905.2, evidence of the armed robbery that proceeded the murder was admissible at sentencing. State v. Hampton, 750 So. 2d 867, 1999 La. LEXIS 1074 (Apr. 23, 1999), writ of certiorari denied by 528 U.S. 1007, 120 S. Ct. 504, 145 L. Ed. 2d 390, 1999 U.S. LEXIS 7582, 68 U.S.L.W. 3326 (1999).

Prosecutor’s description during the sentencing phase of a defendant’s relationships with the victim and other women, that he used them and did not care for them, was supported by the evidence and admissible under La. Code Crim. Proc. Ann. art. 905.2, which allowed for character evidence during the penalty phase. State v. Byrne, 483 So. 2d 564, 1986 La. LEXIS 5480 (Jan. 13, 1986), writ of certiorari denied by 479 U.S. 871, 107 S. Ct. 243, 93 L. Ed. 2d 168, 1986 U.S. LEXIS 4143, 55 U.S.L.W. 3236 (1986).

Defendant contended that the trial court erred in the penalty phase of the trial by allowing evidence of an unrelated armed robbery for which defendant was charged but not convicted; the trial court erred in overruling defendant’s objection to the evidence because defendant had no prior notice that the evidence would be offered and the error was not harmless beyond a reasonable doubt. State v. Hamilton, 478 So. 2d 123, 1985 La. LEXIS 9738 (Oct. 21, 1985), writ of certiorari denied by 478 U.S. 1022, 106 S. Ct. 3339, 92 L. Ed. 2d 743, 1986 U.S. LEXIS 2763, 54 U.S.L.W. 3867 (1986).

••• Victim Statements. — Because La. Code Crim. Proc. Ann. art. 905.2(A) expressly permits testimony about the impact of the crime on the victim’s family members, friends, and associates only if the victim died, the trial court erred in allowing the mothers of two victims of aggravated rape to testify at defendant’s sentencing hearing. State v. Gomez, 778 So. 2d 549, 2001 La. LEXIS 123 (Jan. 17, 2001).

Allowing a victim’s fiancee and long-time companion to provide victim impact testimony in defendant’s trial was not improper under La. Code Crim. Proc. Ann. art. 905.2(A), which generally only allows family members to offer that form of testimony, because the fact that the witness and the victim were not married seemed to be irrelevant given that victim impact testimony was intended to show a murder’s impact on the victim’s survivors and any error in admitting her testimony was harmless. State v. Tilley, 767 So. 2d 6, 2000 La. LEXIS 1908 (July 6, 2000), writ of certiorari denied by 532 U.S. 959, 121 S. Ct. 1488, 149 L. Ed. 2d 375, 2001 U.S. LEXIS 2747, 69 U.S.L.W. 3645 (2001).

The legislative history, along with the plain language of the article, supports the assertion that La. Code Crim. Proc. Ann. art. 905.2 contemplates the admission of victim impact testimony by family members only. State v. Frost, 727 So. 2d 417, 1998 La. LEXIS 3510 (Dec. 1, 1998).

A state could introduce some victim impact statements at defendant’s sentencing phase in his first-degree murder trial so long as the evidence was relevant to defendant’s character and propensities or the circumstance of the crime. State v. Bernard, 608 So. 2d 966, 1992 La. LEXIS 3633 (Nov. 12, 1992).

• Postconviction Proceedings

•• Clemency. — Under La. Code Crim. Proc. Ann. art. 905.2, it was not error to cross-examine the expert on clemency regarding the frequency and extent of the governor’s commuting of a sentence and the effect on a victim’s family. State v. Wessinger, 736 So. 2d 162, 1999 La. LEXIS 1601 (May 28, 1999), writ of certiorari denied by 528 U.S. 1050, 120 S. Ct. 589, 145 L. Ed. 2d 489, 1999 U.S. LEXIS 8089, 68 U.S.L.W. 3366 (1999).

• Appeals

•• Prosecutorial Misconduct

••• General Overview. — Prosecutor’s description during the sentencing phase of a defendant’s relationships with the victim and other women, that he used them and did not care for them, was supported by the evidence and admissible under La. Code Crim. Proc. Ann. art. 905.2, which allowed for character evidence during the penalty phase. State v. Byrne, 483 So. 2d 564, 1986 La. LEXIS 5480 (Jan. 13, 1986), writ of certiorari denied by 479 U.S. 871, 107 S. Ct. 243, 93 L. Ed. 2d 168, 1986 U.S. LEXIS 4143, 55 U.S.L.W. 3236 (1986).

EVIDENCE

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor. — Trial court did not err by allowing the State to refer back to evidence offered in the guilt phase of the trial during the sentencing phase, as such evidence was permissible under La. Code Crim. Proc. Ann. art. 905.2. State v. Knighton, 436 So. 2d 1141, 1983 La. LEXIS 10722 (May 23, 1983), writ of certiorari denied by 465 U.S. 1051, 104 S. Ct. 1330, 79 L. Ed. 2d 725, 1984 U.S. LEXIS 190, 52 U.S.L.W. 3612 (1984).

• Relevance

•• Character Evidence. — In the sentencing phase of a first-degree murder case, evidence of defendant’s plea of guilty to involuntary manslaughter in another state was admissible even though defendant did not place his character in issue first. Sawyer v. State, 442 So. 2d 1136, 1983 La. LEXIS 12348 (Nov. 28, 1983), writ of certiorari denied by 466 U.S. 931, 104 S. Ct. 1719, 80 L. Ed. 2d 191, 1984 U.S. LEXIS 1770, 52 U.S.L.W. 3721 (1984).

•• Prior Acts, Crimes & Wrongs. — Admission of other crimes evidence during defendant’s sentencing after conviction for first degree murder was proper pursuant to La. Code Crim. Proc. Ann. art. 905.2(A) because the jury was entitled to consider any evidence from the guilt phase of the trial during the sentencing phase. State v. Taylor, 838 So. 2d 729, 2003 La. LEXIS 16 (Jan. 14, 2003), writ of certiorari denied by 540 U.S. 1103, 124 S. Ct. 1036, 157 L. Ed. 2d 886, 2004 U.S. LEXIS 34, 72 U.S.L.W. 3446 (2004).

Defendant’s confession to a previous unrelated and unadjudicated murder was admissible in the penalty phase of his trial for capital murder, because it was relevant to the jury’s determination under La. Code Crim. Proc. Ann. art. 905.2(A) of defendant’s character and propensities. State v. Hamilton, 681 So. 2d 1217, 1996 La. LEXIS 2086 (Sept. 5, 1996), writ of certiorari denied by 520 U.S. 1216, 117 S. Ct. 1705, 137 L. Ed. 2d 830, 1997 U.S. LEXIS 2956, 65 U.S.L.W. 3754 (1997).

• Testimony

•• Credibility

••• Impeachment

•••• Bias, Motive & Prejudice. — Defendant contended that the trial court erred in the penalty phase of the trial by allowing evidence of an unrelated armed robbery for which defendant was charged but not convicted; the trial court erred in overruling defendant’s objection to the evidence because defendant had no prior notice that the evidence would be offered and the error was not harmless beyond a reasonable doubt. State v. Hamilton, 478 So. 2d 123, 1985 La. LEXIS 9738 (Oct. 21, 1985), writ of certiorari denied by 478 U.S. 1022, 106 S. Ct. 3339, 92 L. Ed. 2d 743, 1986 U.S. LEXIS 2763, 54 U.S.L.W. 3867 (1986).

•••• Prior Conduct. — Character of a defendant convicted of first degree murder is automatically at issue in the sentencing phase of the trial; evidence of convictions of serious unrelated crimes is relevant and probative evidence of the defendant’s character and propensities per La. Code Crim. Proc. Ann. art. 905.2. State v. Langley, 639 So. 2d 211, 1994 La. LEXIS 1167 (Apr. 28, 1994).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — We conclude that the term “courts” as used in the Act refers to all courts excluding the mayor’s court and justices of the peace. While “judicial agency refers to the district court and officers thereof ... ”, OPINION 00-212, La. Atty. Gen. Op. No. 2000-212; 2000 La. AG LEXIS 264.

TREATISES AND LAW REVIEWS

Louisiana Treatises. — Louisiana Code of Evidence Practice Guide Article 1101 > CHAPTER 11. MISCELLANEOUS RULES > Article 1101. Applicability.

Louisiana Code of Evidence Practice Guide Appendix 1 > APPENDIX > APPENDIX 1 LOUISIANA CODE OF EVIDENCE.

Louisiana Law Reviews. — Feature: Punitive Damages and Jury Trials: There is a Need to Bifurcate Jury Trials Involving Punitive Damages. Here is a Modest Procedural Safeguard to Help Ensure Fairness. 43 La Bar Jnl. 264 (October, 1995).

Department: Recent Developments: Criminal Law. 45 La Bar Jnl. 68 (June, 1997).

Note: Victim Impact Evidence and Capital Sentencing: A Casenote on Payne v. Tennessee. 52 La. L. Rev. 1299 (May, 1992).

Note: State v. Jones and the 905.2(B) Clemency Instruction: An Evidentiary Perspective. 55 La. L. Rev. 1235 (July, 1995).

Article: Punitive Damages Symposium: Punitive Damages and the Louisiana Constitution: Don’t Leave Home Without It. 56 La. L. Rev. 743 (Summer, 1996).

Comment: Louisiana’s “Megan’s Law”: The Need for a Principled Approach. 58 La. L. Rev. 1169 (Summer, 1998).

Article: Is Death “Different” for Purposes of Harmless Error Analysis? Should It Be?: An Assessment of United States and Louisiana Supreme Court Case Law. 59 La. L. Rev. 1105 (Summer, 1999).

The Court Giveth and the Court Taketh Away: State v. Fernandez-Returning Louisiana’s Children to an Adult Standard. 60 La. L. Rev. 605 (Winter, 2000).

Fear of a Paper Tiger: Enforcing Louisiana’s Procedural and Statutory Rules in the Wake of Harmless Error Analysis. 64 La. L. Rev. 5 (Fall, 2003).

Recent Development: State v. Jones: Louisiana Capital Juries Must Not Be Informed of the Governor’s Clemency Power. 69 Tul. L. Rev. 861 (February, 1995).

Recent Development: State v. Comeaux: Aggravating and Mitigating Factors in Capital Sentencing Hearings. 72 Tul. L. Rev. 1447 (March, 1998).

General Law Reviews. — Comment: Death Denies Due Process: Evaluating Due Process Challenges to the Federal Death Penalty Act. 53 DePaul L. Rev. 1777 (2004).

Article: Psychiatric Evidence on Trial. 56 SMU L. Rev. 2191 (Fall, 2003).

Art. 905.3. Sentence of death; jury findings.

A sentence of death shall not be imposed unless the jury finds beyond a reasonable doubt that at least one statutory aggravating circumstance exists and, after consideration of any mitigating circumstances, determines that the sentence of death should be imposed. The court shall instruct the jury concerning all of the statutory mitigating circumstances. The court shall also instruct the jury concerning the statutory aggravating circumstances but may decline to instruct the jury on any aggravating circumstance not supported by evidence. The court may provide the jury with a list of the mitigating and aggravating circumstances upon which the jury was instructed. (Added by Acts 1976, No. 694, § 1; Acts 1985, No. 231, § 1; Acts 1988, No. 779, § 1, eff. July 18, 1988.)

COMMENTARY

Louisiana Official Revision Comments

1985. — (a) The 1985 amendment continues to require the judge to instruct concerning all mitigating circumstances. Such an instruction is required because the mitigating circumstances are certainly part of the “law applicable to the case”. See C.Cr.P. Art. 802(1).

(b) The furnishing of a copy of all aggravating circumstances, as was provided in the prior law, was not a good practice and frequently led jurors to return verdicts finding aggravating circumstances which were not supported by the evidence. The jurisprudence does not require reversal of a death sentence merely because an unsupported aggravating circumstance is relied on by the jury in recommending death, as long as at least one aggravating circumstance relied upon is supported by the record. Zant v. Stephens, 103 S. Ct. 2733 (1983); State v. Sawyer, 422 So. 2d 95 (La. 1981), on remand, 442 So. 2d 1136 (La. 1983). Nevertheless, as the supreme court suggested in a footnote in State v. Summit, 454 So. 2d 1100 (La. 1984):

“The preferable practice is to prevent confusion by narrowing the jury’s list of aggravating circumstances to those actually urged by the prosecutor and supported by the evidence.” 454 So. 2d at 1107 (note 13).

(c) The 1985 amendment authorizes the judge to refuse to instruct on aggravating circumstances which are not supported by evidence.

JUDICIAL DECISIONS
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CRIMINAL LAW & PROCEDURE
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••• Bifurcated Trials

••• Mitigating Circumstances

CRIMINAL LAW & PROCEDURE

• Jury Instructions

•• Requests to Charge. — Defendant was not entitled, in the sentencing phase of his capital murder trial, to an instruction on burden of proof and presumptions regarding mitigating and aggravating circumstances. State v. Sonnier, 402 So. 2d 650, 1981 La. LEXIS 8641 (June 22, 1981), writ of certiorari denied by 463 U.S. 1229, 103 S. Ct. 3571, 77 L. Ed. 2d 1412 (1983).

• Sentencing

•• Capital Punishment

••• Aggravating Circumstances. — Because defendant’s jury found at least one statutory aggravating circumstance, that defendant was engaged in the perpetration of an armed robbery, La. Code Crim. Proc. Ann. 905.4(A)(1), it was not necessary for the court to decide whether the jury erred in finding two additional aggravating circumstances. State v. Lindsey, 543 So. 2d 886, 1989 La. LEXIS 829 (May 1, 1989), writ of certiorari denied by 494 U.S. 1074, 110 S. Ct. 1796, 108 L. Ed. 2d 798, 1990 U.S. LEXIS 1742, 58 U.S.L.W. 3628 (1990).

A death sentence may be upheld when at least one of the aggravating circumstances relied on by the jury is supported by the evidence, even though another aggravating circumstance is not so supported, as long as the possibly unproven circumstances do not inject an arbitrary factor into the proceeding; the failure to prove another aggravating circumstance does not introduce an arbitrary factor in the sentencing procedure unless the court determines that but for the influence of the evidence of the legally insufficient aggravating circumstance, the jury would not have imposed the death penalty. State v. Messiah, 538 So. 2d 175, 1988 La. LEXIS 2438 (Dec. 12, 1988), writ of certiorari denied by 493 U.S. 1063, 110 S. Ct. 880, 107 L. Ed. 2d 963, 1990 U.S. LEXIS 605, 58 U.S.L.W. 3468 (1990).

Where the evidence unquestionably supported a finding that a killing was committed in the course of an armed robbery, the jury did not err in finding an aggravating circumstance sufficient to impose the death penalty. State v. Messiah, 538 So. 2d 175, 1988 La. LEXIS 2438 (Dec. 12, 1988), writ of certiorari denied by 493 U.S. 1063, 110 S. Ct. 880, 107 L. Ed. 2d 963, 1990 U.S. LEXIS 605, 58 U.S.L.W. 3468 (1990).

Under La. Code Crim. Proc. Ann. art. 905.3, a jury’s incorrect finding of an aggravating circumstance did not warrant the reversal of defendant’s death sentence because the evidence fully supported the jury’s finding of another aggravating circumstance. State v. Byrne, 483 So. 2d 564, 1986 La. LEXIS 5480 (Jan. 13, 1986), writ of certiorari denied by 479 U.S. 871, 107 S. Ct. 243, 93 L. Ed. 2d 168, 1986 U.S. LEXIS 4143, 55 U.S.L.W. 3236 (1986).

The purpose of La. Code Crim. Proc. Ann. art. 905.3, that at least one statutory aggravating circumstance was found so as to insure the jury’s discretion was controlled by clear and objective standards so as to produce non-discriminatory application of the death penalty, was not fulfilled by a finding that defendant “had a significant prior history of criminal activity” because that aggravating factor was unconstitutionally vague due to the fact that it failed to narrow the jury’s discretion so as to rationally distinguish a case in which the death penalty was imposed from the many in which it was not. State v. David, 468 So. 2d 1126, 1984 La. LEXIS 10527 (Nov. 26, 1984).

Ample evidence in the record supported the jury’s finding of two aggravating circumstances in defendant’s first degree murder case: that defendant was engaged in the perpetration of aggravated burglary, and that defendant knowingly created risk of death to more than one person; thus, even if the jury erred in finding that the offense was committed in an especially heinous, atrocious, and cruel manner, La. Code Crim. Proc. Ann. art. 905.4A(7) (formerly La. Code Crim. Proc. Ann. art. 905.4(g)), or that defendant at the time of the offense was imprisoned after sentence for the commission of an unrelated forcible felony, La. Code Crim. Proc. Ann. art. 905.4A(6) (formerly La. Code Crim. Proc. Ann. art. 905.4(f)), it did not change the end result. State v. Glass, 455 So. 2d 659, 1984 La. LEXIS 8993 (May 14, 1984), writ of certiorari denied by 471 U.S. 1080, 105 S. Ct. 2159, 85 L. Ed. 2d 514, 1985 U.S. LEXIS 1731 (1985).

Defendant’s penalty phase had to be re-tried where the jury was instructed that it had to recommend death for defendant’s first degree murder conviction if the State proved one or more aggravating circumstances beyond a reasonable doubt instead of simply considering recommending the death penalty upon such findings was improper under La. Code Crim. Proc. Ann. art. 905.3, and required re-trial of defendant’s penalty phase. State v. Brogdon, 426 So. 2d 158, 1983 La. LEXIS 9547 (Jan. 10, 1983).

Defendant was not entitled, in the sentencing phase of his capital murder trial, to an instruction on burden of proof and presumptions regarding mitigating and aggravating circumstances. State v. Sonnier, 402 So. 2d 650, 1981 La. LEXIS 8641 (June 22, 1981), writ of certiorari denied by 463 U.S. 1229, 103 S. Ct. 3571, 77 L. Ed. 2d 1412 (1983).

••• Bifurcated Trials. — Trial court’s jury instruction in the penalty phase of defendant’s trial for capital murder did not direct the jury to weigh the mitigating and aggravating factors but rather correctly instructed in accordance with La. Code Crim. Proc. Ann. art. 905.3 that they could not impose the death penalty unless they first unanimously found an aggravating circumstance beyond a reasonable doubt and then considered any mitigating circumstances before deciding the sentence. State v. Hamilton, 681 So. 2d 1217, 1996 La. LEXIS 2086 (Sept. 5, 1996), writ of certiorari denied by 520 U.S. 1216, 117 S. Ct. 1705, 137 L. Ed. 2d 830, 1997 U.S. LEXIS 2956, 65 U.S.L.W. 3754 (1997).

••• Mitigating Circumstances. — A sentence of death was affirmed where there was proof in the record, including the jury’s inquiry into whether there was any juvenile record, to establish that the jury considered mitigating factors in compliance with La. Code Crim. Proc. Ann. art. 905.3. State v. Hoffman, 768 So. 2d 542, 2000 La. LEXIS 977 (Apr. 11, 2000), writ of certiorari denied by 531 U.S. 946, 121 S. Ct. 345, 148 L. Ed. 2d 277, 2000 U.S. LEXIS 6945, 69 U.S.L.W. 3268 (2000).

Under La. Code Crim. Proc. Ann. art. 905.3, an attorney has a duty to conduct a reasonable investigation, including an investigation of the defendant’s background, for possible mitigating evidence; the statute requires the jury to consider evidence of mitigating circumstances before imposing the death penalty. State ex rel. Busby v. Butler, 538 So. 2d 164, 1988 La. LEXIS 2439 (Dec. 12, 1988).
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Art. 905.4. Aggravating circumstances.

A. The following shall be considered aggravating circumstances:

(1) The offender was engaged in the perpetration or attempted perpetration of aggravated rape, forcible rape, aggravated kidnapping, second degree kidnapping, aggravated burglary, aggravated arson, aggravated escape, assault by drive-by shooting, armed robbery, first degree robbery, second degree robbery, simple robbery, cruelty to juveniles, second degree cruelty to juveniles, or terrorism.

(2) The victim was a fireman or peace officer engaged in his lawful duties.

(3) The offender has been previously convicted of an unrelated murder, aggravated rape, aggravated burglary, aggravated arson, aggravated escape, armed robbery, or aggravated kidnapping.

(4) The offender knowingly created a risk of death or great bodily harm to more than one person.

(5) The offender offered or has been offered or has given or received anything of value for the commission of the offense.

(6) The offender at the time of the commission of the offense was imprisoned after sentence for the commission of an unrelated forcible felony.

(7) The offense was committed in an especially heinous, atrocious or cruel manner.

(8) The victim was a witness in a prosecution against the defendant, gave material assistance to the state in any investigation or prosecution of the defendant, or was an eye witness to a crime alleged to have been committed by the defendant or possessed other material evidence against the defendant.

(9) The victim was a correctional officer or any employee of the Department of Public Safety and Corrections who, in the normal course of his employment was required to come in close contact with persons incarcerated in a state prison facility, and the victim was engaged in his lawful duties at the time of the offense.

(10) The victim was under the age of twelve years or sixty-five years of age or older.

(11) The offender was engaged in the distribution, exchange, sale, or purchase, or any attempt thereof, of a controlled dangerous substance listed in Schedule I, II, III, IV, or V of the Uniform Controlled Dangerous Substances Law.

(12) The offender was engaged in the activities prohibited by R.S. 14:107.1(C)(1).

(13) The offender has knowingly killed two or more persons in a series of separate incidents.

B. For the purposes of Paragraph A(2) herein, the term “peace officer” is defined to include any constable, marshal, deputy marshal, sheriff, deputy sheriff, local or state policeman, commissioned wildlife enforcement agent, federal law enforcement officer, jail or prison guard, parole officer, probation officer, judge, attorney general, assistant attorney general, attorney general’s investigator, district attorney, assistant district attorney, or district attorney’s investigator. (Added by Acts 1976, No. 694, § 1; Amended by Acts 1979, No. 74, § 2, eff. June 29, 1979; Acts 1985, No. 515, § 2; Acts 1985, No. 748, § 1; Acts 1987, No. 655, § 1; Acts 1987, No. 862, § 1; Acts 1989, No. 371, § 1; Acts 1995, No. 1179, § 1; Acts 1995, No. 1274, § 1; Acts 2006, No. 86, § 1, eff. Aug. 15, 2006; Acts 2009, No. 79, § 2, eff. June 18, 2009.)

2009 Amendments. — The 2009 amendment by No. 79 added (A)(13).

2006 Amendments. — Acts 2006, No. 86, § 1, effective August 15, 2006, substituted “second degree robbery, simple robbery, cruelty to juveniles, second degree cruelty to juveniles, or terrorism” for “or simple robbery” in (A)(1).

Quoted Statutory Material. — Acts 2006, No. 86, § 2, provides that “This Act shall take effect and become operative if and when the Act which originated as House Bill No. 81 of this Regular Session of the Legislature is enacted into law and becomes effective [HB 81 became Act 53, eff. Aug. 15, 2006].”
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• General Overview. — Provision of La. Rev. Stat. Ann. § 14:30.1 that adopts the language in La. Code Crim. Proc. Ann. art. 905.4 relating to the aggravating circumstance of committing an offense in an “especially heinous, atrocious or cruel manner” as an essential element of the offenses of first degree murder under La. Rev. Stat. Ann. § 14:30 and second degree murder under § 14.30:1 violates the constitutional guarantees of due process, under La. Const. art. I, § 2, and fair trial, under La. Const. art. I, § 16. State v. Payton, 361 So. 2d 866, 1978 La. LEXIS 6274 (June 30, 1978).

••• Criminal Process

•••• Cruel & Unusual Punishment. — Where the jury found that defendant committed a murder during the commission of an armed robbery, that was a sufficient aggravating circumstance, to support the imposition of the death penalty. State v. Scales, 655 So. 2d 1326, 1995 La. LEXIS 1384 (May 22, 1995), writ of certiorari denied by 516 U.S. 1050, 116 S. Ct. 716, 133 L. Ed. 2d 670, 1996 U.S. LEXIS 130, 64 U.S.L.W. 3466 (1996).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Homicide

••• Murder

•••• General Overview. — Defendant was properly sentenced to death for the murder of two children because jurors found the existence of the following aggravated circumstances pursuant to La. Code Crim. Proc. Ann. art. 905.4(A)(1), (A)(4) and (A)(7) where defendant committed the murders while engaged in the perpetration of aggravated burglary, his actions during the commission of the crime were deliberate, defendant created a risk of death or great bodily harm to more than one person, and the offense was committed in an especially heinous manner and defendant engaged in torture or the pitiless infliction of unnecessary pain upon the victims. State v. Deboue, 552 So. 2d 355, 1989 La. LEXIS 1462 (June 19, 1989), amended by, reaffirmed, reinstated by 1989 La. LEXIS 2991 (La. Dec. 7, 1989), writ of certiorari denied by 498 U.S. 881, 111 S. Ct. 215, 112 L. Ed. 2d 174, 1990 U.S. LEXIS 4801, 59 U.S.L.W. 3250 (1990).

The aggravating element in La. Rev. Stat. Ann. § 14:30(3), that defendant knowingly created a risk of death to more than one person, and the aggravating circumstance listed in La. Code Crim. Proc. Ann. art. 905.4, that defendant knowingly created a risk of death to more than one person, should be construed similarly, despite the difference in statutory language. State v. Williams, 480 So. 2d 721, 1985 La. LEXIS 9243 (May 14, 1985).

Defendant was entitled to a retrial following his conviction for first degree murder, a violation of La. Rev. Stat. Ann. § 14:30, because the prosecution failed to show that the specific intent homicide was accomplished with one of the aggravating circumstances prescribed by La. Code Crim. Proc. Ann. art. 905.4; the court ruled that the prosecution’s allusion to armed robbery, a qualifying circumstance under art. 905.4, was an insufficient basis for proving an essential element of first degree murder, given the absence of proof that defendant ever saw the victim in possession of a great deal of money and the fact that no belongings of the victim were found in defendant’s possession. State v. Love, 410 So. 2d 1045, 1982 La. LEXIS 10273 (Mar. 1, 1982).

Trial court did not err in denying defendant’s motion to quash his indictment for first degree murder on the grounds that the State’s answer to his bill of particulars revealed that the prosecution possessed no evidence of aggravating circumstances that would allow a jury to consider imposition of the death penalty; consideration of the aggravating factors set forth in La. Code Crim. Proc. Ann. art. 905.4 only affected the sentencing stage of the bifurcated proceedings in defendant’s capital case and did not apply to the definition of the crime or to the nature of the proof necessary to show that defendant committed the substantive offense of first degree murder. State v. Unger, 362 So. 2d 1095, 1978 La. LEXIS 6324 (Sept. 5, 1978).

Provision of La. Rev. Stat. Ann. § 14:30.1 that adopts the language in La. Code Crim. Proc. Ann. art. 905.4 relating to the aggravating circumstance of committing an offense in an “especially heinous, atrocious or cruel manner” as an essential element of the offenses of first degree murder under La. Rev. Stat. Ann. § 14:30 and second degree murder under § 14.30:1 violates the constitutional guarantees of due process, under La. Const. art. I, § 2, and fair trial, under La. Const. art. I, § 16. State v. Payton, 361 So. 2d 866, 1978 La. LEXIS 6274 (June 30, 1978).

•••• Capital Murder

••••• General Overview. — Where defendant’s statement established that he went to the victim’s home, attempted to take CDs from the victim’s immediate control by force, and stabbed the victim a minimum of 25 times, using knives, scissors, and screwdrivers, the evidence was sufficient to support the jury’s finding at the penalty phase that the offense was committed in a heinous, atrocious or cruel manner under La. Code Crim. Proc. Ann. art. 905.4(A)(7); the medical examiner indicated that the victim was alive when his throat was cut, and three wounds inflicted with a screwdriver punctured the victim’s pulmonary artery, which caused him to bleed to death. State v. Legrand, 864 So. 2d 89, 2003 La. LEXIS 3438 (Dec. 3, 2003), writ of certiorari denied by 544 U.S. 947, 125 S. Ct. 1692, 161 L. Ed. 2d 523, 2005 U.S. LEXIS 2787, 73 U.S.L.W. 3569 (2005).

In a direct appeal pursuant to La. Const. art. V, § 5(D), a defendant’s conviction for first degree murder and his sentence to death after the jury found two statutory aggravating circumstances was reversed, because two jurors, who in effect stated that they would consider only the death penalty for an intentional murder, should have been stricken for cause. State v. Divers, 681 So. 2d 320, 1996 La. LEXIS 2092 (Sept. 5, 1996), writ of certiorari denied by 520 U.S. 1182, 117 S. Ct. 1461, 137 L. Ed. 2d 564, 1997 U.S. LEXIS 2458, 65 U.S.L.W. 3693 (1997).

Defendant’s commission of murder was done with aggravating circumstances pursuant to La. Code Crim. Proc. Ann. art. 905.4(g), where the evidence showed that the victim was stabbed multiple times in an especially heinous, atrocious or cruel manner prior to being shot. State v. Clark, 387 So. 2d 1124, 1980 La. LEXIS 8339 (June 23, 1980), writ of certiorari denied by 449 U.S. 1103, 101 S. Ct. 900, 66 L. Ed. 2d 830 (1981).

•••• Felony Murder

••••• General Overview. — Under La. Rev. Stat. Ann. § 14:30.1(A), second degree murder is the killing of a human being when the offender is engaged in the perpetration or attempted perpetration of aggravated rape, aggravated arson, aggravated burglary, aggravated kidnapping, aggravated escape, armed robbery, or simply robbery, even though he has no intent to kill; or under La. Rev. Stat. Ann. § 14:30.1(B) the killing of a human being when the offender has a specific intent to kill, under circumstances that would be first degree murder under Article 30, but the killing is accomplished without any of the aggravating circumstances listed in La. Code Crim. Proc. Ann. art. 905.4. State v. Landry, 388 So. 2d 699, 1980 La. LEXIS 8502 (Sept. 3, 1980), writ of certiorari denied by 450 U.S. 968, 101 S. Ct. 1487, 67 L. Ed. 2d 618, 1981 U.S. LEXIS 1133, 49 U.S.L.W. 3643 (1981).

• Juries & Jurors

•• Challenges for Cause

••• General Overview. — In a direct appeal pursuant to La. Const. art. V, § 5(D), a defendant’s conviction for first degree murder and his sentence to death after the jury found two statutory aggravating circumstances was reversed, because two jurors, who in effect stated that they would consider only the death penalty for an intentional murder, should have been stricken for cause. State v. Divers, 681 So. 2d 320, 1996 La. LEXIS 2092 (Sept. 5, 1996), writ of certiorari denied by 520 U.S. 1182, 117 S. Ct. 1461, 137 L. Ed. 2d 564, 1997 U.S. LEXIS 2458, 65 U.S.L.W. 3693 (1997).

• Jury Instructions

•• General Overview. — Jury findings that two offenses of first-degree murder were committed in an especially heinous, atrocious, or cruel manner were of questionnable constitutional validity where the jury was not instructed on the proper narrow construction of the statute. State v. Sonnier, 402 So. 2d 650, 1981 La. LEXIS 8641 (June 22, 1981), writ of certiorari denied by 463 U.S. 1229, 103 S. Ct. 3571, 77 L. Ed. 2d 1412 (1983).

•• Requests to Charge. — Where defendant was tried for second-degree murder, the failure to charge the jury on the absence of aggravating factors was not error; because the defendant was convicted of the lesser-included offense of manslaughter, she was not adversely affected by the charge. State v. McMahon, 391 So. 2d 1120, 1980 La. LEXIS 9380 (Nov. 10, 1980).

• Sentencing

•• Capital Punishment

••• General Overview. — La. Code Crim. Proc. Ann. art. 905.9 requires the court to review every sentence of death to determine if it is excessive. An initial step in this determination is to consider the factual basis for the jury’s recommendation of the death penalty which must be based upon a finding that one of the aggravating circumstances listed in La. Code Crim. Proc. Ann. art. 905.4 existed. State v. Myles, 389 So. 2d 12, 1979 La. LEXIS 8296 (June 25, 1979).

••• Aggravating Circumstances. — Where defendant’s statement established that he went to the victim’s home, attempted to take CDs from the victim’s immediate control by force, and stabbed the victim a minimum of 25 times, using knives, scissors, and screwdrivers, the evidence was sufficient to support the jury’s finding at the penalty phase that the offense was committed in a heinous, atrocious or cruel manner under La. Code Crim. Proc. Ann. art. 905.4(A)(7); the medical examiner indicated that the victim was alive when his throat was cut, and three wounds inflicted with a screwdriver punctured the victim’s pulmonary artery, which caused him to bleed to death. State v. Legrand, 864 So. 2d 89, 2003 La. LEXIS 3438 (Dec. 3, 2003), writ of certiorari denied by 544 U.S. 947, 125 S. Ct. 1692, 161 L. Ed. 2d 523, 2005 U.S. LEXIS 2787, 73 U.S.L.W. 3569 (2005).

An offense must meet the following criteria to qualify as especially heinous, atrocious, or cruel: there must exist elements of torture, pitiless infliction of unnecessary pain or serious bodily abuse prior to death to support this aggravating circumstance. State v. Legrand, 864 So. 2d 89, 2003 La. LEXIS 3438 (Dec. 3, 2003), writ of certiorari denied by 544 U.S. 947, 125 S. Ct. 1692, 161 L. Ed. 2d 523, 2005 U.S. LEXIS 2787, 73 U.S.L.W. 3569 (2005).

To support a finding that a murder qualifies as especially heinous, atrocious, or cruel, the murder must be one in which the death was particularly painful and carried out in an inhuman manner; a finding that the wounds were inflicted to kill, not to maim or inflict pain, may, but does not necessarily, preclude a finding that the murder was especially heinous, atrocious or cruel. State v. Legrand, 864 So. 2d 89, 2003 La. LEXIS 3438 (Dec. 3, 2003), writ of certiorari denied by 544 U.S. 947, 125 S. Ct. 1692, 161 L. Ed. 2d 523, 2005 U.S. LEXIS 2787, 73 U.S.L.W. 3569 (2005).

Courts affirm findings that the offense was committed in an especially heinous, cruel, or atrocious manner in numerous cases involving stabbings. State v. Legrand, 864 So. 2d 89, 2003 La. LEXIS 3438 (Dec. 3, 2003), writ of certiorari denied by 544 U.S. 947, 125 S. Ct. 1692, 161 L. Ed. 2d 523, 2005 U.S. LEXIS 2787, 73 U.S.L.W. 3569 (2005).

Failure of one or more statutory aggravating circumstances does not invalidate others, properly found, unless introduction of evidence in support of the invalid circumstance interjects an arbitrary factor into the proceedings. State v. Legrand, 864 So. 2d 89, 2003 La. LEXIS 3438 (Dec. 3, 2003), writ of certiorari denied by 544 U.S. 947, 125 S. Ct. 1692, 161 L. Ed. 2d 523, 2005 U.S. LEXIS 2787, 73 U.S.L.W. 3569 (2005).

In a first degree murder case where the evidence showed that defendant took an active role by firing an assault rifle at the victims numerous times, although the State failed to establish that defendant’s offense was “especially heinous,” the remaining aggravating circumstances, that the killing was committed during the perpetration and attempted perpetration of an armed robbery and/or the offender was engaged in the perpetration of assault by drive-by shooting, and that the offender knowingly created a risk of death or great bodily harm to more than one person were supported by the evidence. State v. Tate, 851 So. 2d 921, 2003 La. LEXIS 1608 (May 20, 2003), writ of certiorari denied by 541 U.S. 905, 124 S. Ct. 1604, 158 L. Ed. 2d 248, 2004 U.S. LEXIS 1891, 72 U.S.L.W. 3567 (2004).

Where defendant was convicted of murder of three victims, his sentence of death was firmly grounded on the finding of two aggravating circumstances; namely, that the offender knowingly created a risk of death or great bodily harm to more than one person, and that a victim was under the age of twelve years. State v. Carmouche, 872 So. 2d 1020, 2002 La. LEXIS 1520 (May 14, 2002), remanded by La. 01-0405, 872 So. 2d 1020, 2003 La. LEXIS 2584 (La. Sept. 25, 2003).

State’s evidence did not establish the substantial movement required for a forcible carrying “from one place to another” (one physical setting to another) under La. Rev. Stat. Ann. § 14:44.1(B)(1), (2), for the La. Code Crim. Proc. Ann. art. 905.4(A)(1) second degree kidnapping aggravator where defendant attempted robbery and eventual murder victim merely moved around various rooms. State v. Bowie, 813 So. 2d 377, 2002 La. LEXIS 958 (Apr. 3, 2002), writ of certiorari denied by 537 U.S. 951, 123 S. Ct. 416, 154 L. Ed. 2d 297, 2002 U.S. LEXIS 7644, 71 U.S.L.W. 3264 (2002).

La. Code Crim. Proc. Ann. art. 905.4(A)(4) “created a risk of death or great bodily harm to more than one person” aggravating circumstance, and does not require specific intent or encompass a broader range of conduct than the first-degree murder definition in parallel La. Rev. Stat. Ann. § 14:30(A)(3), but it was not shown by the firing of a semi-automatic weapon inside a car occupied by four people, where that conduct was removed geographically and temporally from an earlier murder in a house. State v. Bowie, 813 So. 2d 377, 2002 La. LEXIS 958 (Apr. 3, 2002), writ of certiorari denied by 537 U.S. 951, 123 S. Ct. 416, 154 L. Ed. 2d 297, 2002 U.S. LEXIS 7644, 71 U.S.L.W. 3264 (2002).

Where elderly, 5 foot, 8 inch, 135 pound, victim died by ligature strangulation from shoelaces and a cord from an electric iron, and victim’s nasal cavities were packed “real tight” with tissue paper, also found in his mouth, which, however, did not cause death, and the tightening of the ligatures broke the hyoid bone, causing acute hemorrhage in the larynx; given the victim’s general condition, it was estimated he would have lost consciousness between two and three minutes, so that prolonged torture was not present and the La. Code Crim. Proc. Ann. art. 905.4(A)(7) ”especially heinous, atrocious, or cruel“ aggravating factor was not established. State v. Bowie, 813 So. 2d 377, 2002 La. LEXIS 958 (Apr. 3, 2002), writ of certiorari denied by 537 U.S. 951, 123 S. Ct. 416, 154 L. Ed. 2d 297, 2002 U.S. LEXIS 7644, 71 U.S.L.W. 3264 (2002).

Where defendant anally raped his girlfriend’s 23-month-old daughter before killing her by drowning her in the bathtub, the evidence supported the jury’s imposition of the death sentence based on and supported by the aggravated findings that the victim was under the age of 12, that the killing occurred during the perpetration or attempted perpetration of an aggravated rape, and that killing was done in an especially heinous, atrocious, and cruel manner. State v. Duncan, 802 So. 2d 533, 2001 La. LEXIS 2865 (Oct. 16, 2001), writ of certiorari denied by 536 U.S. 907, 122 S. Ct. 2362, 153 L. Ed. 2d 183, 2002 U.S. LEXIS 4267, 70 U.S.L.W. 3756 (2002).

Pursuant to La. Code Crim. Proc. Ann. art. 905.4(A)(7), the evidence did not support a finding that defendant inflicted serious physical abuse or pain on the adult victim before he died; defendant’s actions in standing over the victim and continuing to shoot him, while cold-hearted, did not reflect an intent to inflict pain pitilessly or to torture; further, there was no evidence that the killing of the infant involved any element of torture or pitiless infliction of unnecessary pain. State v. Deruise, 802 So. 2d 1224, 2001 La. LEXIS 1022 (Apr. 3, 2001), writ of certiorari denied by 534 U.S. 926, 122 S. Ct. 283, 151 L. Ed. 2d 208, 2001 U.S. LEXIS 7084, 70 U.S.L.W. 3243 (2001).

The failure of one statutory aggravating circumstance under La. Code Crim. Proc. Ann. art. 905.4(A)(1) does not invalidate others, properly found, unless introduction of evidence in support of the invalid circumstance interjects an arbitrary factor into the proceedings. State v. Hoffman, 768 So. 2d 542, 2000 La. LEXIS 977 (Apr. 11, 2000), writ of certiorari denied by 531 U.S. 946, 121 S. Ct. 345, 148 L. Ed. 2d 277, 2000 U.S. LEXIS 6945, 69 U.S.L.W. 3268 (2000).

State established beyond a reasonable doubt that defendant knowingly created a risk of death to more than one person, through evidence that he invaded the a home, murdered one person and shot and severely beat another, satisfying the aggravated circumstance under La. Code Crim. Proc. Ann. art. 905.4(A)(4), which exists when, in a single consecutive course of conduct, the offender contemplates and actually causes the death of one person and the risk of death or great bodily harm to at least one other person. State v. Edwards, 750 So. 2d 893, 1999 La. LEXIS 1716 (July 2, 1999), writ of certiorari denied by 528 U.S. 1026, 120 S. Ct. 542, 145 L. Ed. 2d 421, 1999 U.S. LEXIS 7888, 68 U.S.L.W. 3353 (1999), remanded by La. 02-0514, 841 So. 2d 768, 2003 La. LEXIS 724 (La. Mar. 21, 2003).

State established beyond a reasonable doubt the commission of an aggravated burglary and attempted armed robbery through evidence that defendant was armed and shot a victim outside a kitchen; after the victim was unsuccessful at closing and locking the door behind him, defendant entered the apartment while still armed and beat the victim while demanding money, satisfying the aggravated circumstance under La. Code Crim. Proc. Ann. art. 905.4(A)(1). State v. Edwards, 750 So. 2d 893, 1999 La. LEXIS 1716 (July 2, 1999), writ of certiorari denied by 528 U.S. 1026, 120 S. Ct. 542, 145 L. Ed. 2d 421, 1999 U.S. LEXIS 7888, 68 U.S.L.W. 3353 (1999), remanded by La. 02-0514, 841 So. 2d 768, 2003 La. LEXIS 724 (La. Mar. 21, 2003).

Aggravating circumstance set forth in La. Code Crim. Proc. Ann. art. 905.4A(1), that defendant was engaged in the perpetration of an aggravated burglary and armed robbery, was clearly supported by the evidence in defendant’s trial for the murder of an 82 year old woman where the evidence showed (1) that defendant admitted in a confession that he entered the home of the victim with the intent to rob her and armed himself with a dangerous weapon after entry; (2) that defendant further admitted that he and accomplices searched the house for valuables after killing the elderly victim; and (3) that a State’s witness testified he had heard defendant say he wanted to kill the old lady and go in her house where he expected to find money, jewelry, and a gun. State v. Gradley, 745 So. 2d 1160, 1998 La. LEXIS 1090 (May 19, 1998).

In a direct appeal pursuant to La. Const. art. V, § 5(D), a defendant’s conviction for first degree murder and his sentence to death after the jury found two statutory aggravating circumstances was reversed, because two jurors, who in effect stated that they would consider only the death penalty for an intentional murder, should have been stricken for cause. State v. Divers, 681 So. 2d 320, 1996 La. LEXIS 2092 (Sept. 5, 1996), writ of certiorari denied by 520 U.S. 1182, 117 S. Ct. 1461, 137 L. Ed. 2d 564, 1997 U.S. LEXIS 2458, 65 U.S.L.W. 3693 (1997).

Defendant was properly sentenced to death for the murder of two children because jurors found the existence of the following aggravated circumstances pursuant to La. Code Crim. Proc. Ann. art. 905.4(A)(1), (A)(4) and (A)(7) where defendant committed the murders while engaged in the perpetration of aggravated burglary, his actions during the commission of the crime were deliberate, defendant created a risk of death or great bodily harm to more than one person, and the offense was committed in an especially heinous manner and defendant engaged in torture or the pitiless infliction of unnecessary pain upon the victims. State v. Deboue, 552 So. 2d 355, 1989 La. LEXIS 1462 (June 19, 1989), amended by, reaffirmed, reinstated by 1989 La. LEXIS 2991 (La. Dec. 7, 1989), writ of certiorari denied by 498 U.S. 881, 111 S. Ct. 215, 112 L. Ed. 2d 174, 1990 U.S. LEXIS 4801, 59 U.S.L.W. 3250 (1990).

Because defendant’s jury found at least one statutory aggravating circumstance, that defendant was engaged in the perpetration of an armed robbery, La. Code Crim. Proc. Ann. 905.4(A)(1), it was not necessary for the court to decide whether the jury erred in finding two additional aggravating circumstances. State v. Lindsey, 543 So. 2d 886, 1989 La. LEXIS 829 (May 1, 1989), writ of certiorari denied by 494 U.S. 1074, 110 S. Ct. 1796, 108 L. Ed. 2d 798, 1990 U.S. LEXIS 1742, 58 U.S.L.W. 3628 (1990).

Defendant previously convicted of a violent felony against the person of another should not be able to escape this character analysis by an argument that his conviction, which is presumed to be correct, is on appeal; nonfinal convictions were admissible as evidence of aggravating circumstances under La. Code Crim. Proc. Ann. art. 905.4(A)(3). State v. Brooks, 541 So. 2d 801, 1989 La. LEXIS 87 (Jan. 30, 1989).

There was no error in allowing the state to use previous convictions which otherwise met the requirements of La. Code Crim. Proc. Ann. art. 905.4(A)(3) as evidence of aggravating circumstances, even if such previous convictions involved crimes committed after the crimes for which the defendant was being sentenced. State v. Brooks, 541 So. 2d 801, 1989 La. LEXIS 87 (Jan. 30, 1989).

Evidence supported the jury’s determination that a murder was committed in an especially heinous, atrocious, or cruel manner under La. Code Crim. Proc. Ann. art. 905.4, where the victim was stabbed 13 times during an armed robbery; some of the stab wounds were five inches deep, and four of them were in the victim’s back. State v. Brown, 514 So. 2d 99, 1987 La. LEXIS 10238 (Oct. 19, 1987), writ of certiorari denied by 486 U.S. 1017, 108 S. Ct. 1754, 100 L. Ed. 2d 216, 1988 U.S. LEXIS 2208, 56 U.S.L.W. 3790 (1988).

The aggravating element in La. Rev. Stat. Ann. § 14:30(3), that defendant knowingly created a risk of death to more than one person, and the aggravating circumstance listed in La. Code Crim. Proc. Ann. art. 905.4, that defendant knowingly created a risk of death to more than one person, should be construed similarly, despite the difference in statutory language. State v. Williams, 480 So. 2d 721, 1985 La. LEXIS 9243 (May 14, 1985).

Evidence fully supported the trial court’s determination that the murder was committed during an attempted armed robbery, La. Code Crim. Proc. Ann. art. 905.4(A), as defendant and his companions ran out of gas on the highway and discussed flagging down a car and taking their money in order to obtain gasoline; furthermore, defendant answered yes when he was specifically asked whether his motive was armed robbery. State v. Wilson, 467 So. 2d 503, 1985 La. LEXIS 8035 (Feb. 26, 1985), writ of certiorari denied by 474 U.S. 911, 106 S. Ct. 281, 88 L. Ed. 2d 246, 1985 U.S. LEXIS 5002 (1985).

Trial court could not consider defendant’s history of prior criminal activity pursuant to La. Code Crim. Proc. Ann. art. 905.4, as an aggravating factor in the imposition of the death penalty. State v. Wilson, 467 So. 2d 503, 1985 La. LEXIS 8035 (Feb. 26, 1985), writ of certiorari denied by 474 U.S. 911, 106 S. Ct. 281, 88 L. Ed. 2d 246, 1985 U.S. LEXIS 5002 (1985).

Victim’s death did not fall within the category of the cruel, heinous, and atrocious crimes contemplated by La. Code Crim. Proc. Ann. art. 905.4 because the murder was not particularly painful or carried out in an inhumane manner, and defendant did not torture or inflict unnecessary pain on the victim. State v. Wilson, 467 So. 2d 503, 1985 La. LEXIS 8035 (Feb. 26, 1985), writ of certiorari denied by 474 U.S. 911, 106 S. Ct. 281, 88 L. Ed. 2d 246, 1985 U.S. LEXIS 5002 (1985).

La. Code Crim. Proc. Ann. art. 905.4, which provided for the imposition of the death penalty where defendant had a significant prior history of criminal activity, was unconstitutionally vague because it failed to narrow the jury’s discretion so as to rationally distinguish a case in which the death penalty was imposed from the many in which it was not. State v. David, 468 So. 2d 1126, 1984 La. LEXIS 10527 (Nov. 26, 1984).

The purpose of La. Code Crim. Proc. Ann. art. 905.3, that at least one statutory aggravating circumstance was found so as to insure the jury’s discretion was controlled by clear and objective standards so as to produce non-discriminatory application of the death penalty, was not fulfilled by a finding that defendant “had a significant prior history of criminal activity” because that aggravating factor was unconstitutionally vague due to the fact that it failed to narrow the jury’s discretion so as to rationally distinguish a case in which the death penalty was imposed from the many in which it was not. State v. David, 468 So. 2d 1126, 1984 La. LEXIS 10527 (Nov. 26, 1984).

Where defendant raped and then killed a three-year old girl, the rape victim was not an “eyewitness” of that rape constituting an “aggravating circumstance” pursuant to La. Code Crim. Proc. Ann. art. 905.4(h) (now (8)). That provision contemplates a situation where the victim witnessed an earlier crime by the defendant and not simply the underlying felony. State v. Loyd, 459 So. 2d 498, 1984 La. LEXIS 10105 (Oct. 15, 1984).

In performing excessiveness review of defendant’s death sentence, the court upheld two of the four aggravating circumstances found by the jury, which, with other factors, was enough to uphold defendant’s sentence; both La. Code Crim. Proc. Ann. arts. 905.4A(1) and 905.4A(4) (formerly La. Code Crim. Proc. Ann. arts. 905.4(a) and 905.4(d)) applied: the murders were committed during an aggravated burglary, and the execution of two victims lying side-by-side on their bed clearly amounted to a single consecutive course of conduct by which defendant contemplated a great risk to more than one person. State v. Glass, 455 So. 2d 659, 1984 La. LEXIS 8993 (May 14, 1984), writ of certiorari denied by 471 U.S. 1080, 105 S. Ct. 2159, 85 L. Ed. 2d 514, 1985 U.S. LEXIS 1731 (1985).

Under La. Code Crim. Proc. Ann. art. 905.4, the jury in the penalty phase of defendant’s trial was permitted to consider defendant’s prior history of criminal activity, and the introduction of direct evidence of his embezzlement and attempted murder while working for a previous employer, for which he was not convicted, did not require vacating his death sentence, because prior criminality was not found one of the three aggravating factors found by the jury. State v. Rault, 445 So. 2d 1203, 1984 La. LEXIS 7984 (Jan. 16, 1984), writ of certiorari denied by 469 U.S. 873, 105 S. Ct. 225, 83 L. Ed. 2d 154, 1984 U.S. LEXIS 350, 53 U.S.L.W. 3241 (1984).

Evidence supported the jury’s determination that defendant had committed at least one aggravating circumstance, as the victim was killed during the course of an armed robbery, La. Code Crim. Proc. Ann. art. 905.4(A). State v. Knighton, 436 So. 2d 1141, 1983 La. LEXIS 10722 (May 23, 1983), writ of certiorari denied by 465 U.S. 1051, 104 S. Ct. 1330, 79 L. Ed. 2d 725, 1984 U.S. LEXIS 190, 52 U.S.L.W. 3612 (1984).

Where defendant shot and killed two persons in rapid succession, the evidence supported a finding of the aggravating circumstance specified in La. Code Crim. Proc. Ann. art. 905.4(A)(4), that the defendant through his act of homicide created a genuine risk of death or great bodily harm to more than one person or when the defendant through a single consecutive course of conduct contemplated and caused the death of more than one person. State v. Welcome, 458 So. 2d 1235, 1983 La. LEXIS 12548 (May 23, 1983), reinstated by 432 So. 2d 269, 458 So. 2d 1235, 1983 La. LEXIS 10523 (La. 1984), writ of certiorari denied by 470 U.S. 1088, 105 S. Ct. 1856, 85 L. Ed. 2d 152, 1985 U.S. LEXIS 1635, 53 U.S.L.W. 3687 (1985).

Although a jury’s finding of the aggravating factor that the defendant had been previously convicted of an unrelated murder and had a significant prior history of criminal activity might have been tainted, a finding that he was engaged in the perpetration of an armed robbery at the time of the murder was beyond doubt, and that finding alone was enough to support a death sentence. State v. James, 431 So. 2d 399, 1983 La. LEXIS 10347 (Apr. 4, 1983), writ of certiorari denied by 464 U.S. 908, 104 S. Ct. 263, 78 L. Ed. 2d 247 (1983).

Evidence of defendant’s prior unrelated conviction of involuntary manslaughter was properly admitted, although the conviction did not qualify as an unrelated murder under La. Code Crim. Proc. Ann. art. 905.4(A)(3) and although defendant did not take any steps to place his character at issue. In the penalty phase of a capital case, the defendant’s character is at issue and indeed is one of the principal issues. State v. Sawyer, 422 So. 2d 95, 1982 La. LEXIS 12278 (Oct. 18, 1982), vacated by 463 U.S. 1223, 103 S. Ct. 3567, 77 L. Ed. 2d 1407, 1983 U.S. LEXIS 843, 51 U.S.L.W. 3938 (1983).

Decision of a trial judge, when charging the jury in a capital murder case, to exclude the aggravating circumstances set forth in La. Code Crim. Proc. Ann. art. 905.4 from the definition of first degree murder under La. Rev. Stat. Ann. § 14:30, and to exclude La. Rev. Stat. Ann. § 14:30.1(B) from the definition of second degree murder under La. Rev. Stat. Ann. § 14:30.1, was not reversible error when defendant admitted that the killing occurred during the commission of an armed robbery. State v. Mattheson, 407 So. 2d 1150, 1981 La. LEXIS 10972 (Nov. 16, 1981), writ of certiorari denied by 463 U.S. 1229, 103 S. Ct. 3571, 77 L. Ed. 2d 1412 (1983).

Defendant’s death sentence for murder was remanded to the trial court for development of facts on the single aggravating circumstance found by the jury that defendant knowingly created a risk of death or great bodily harm to more than one person pursuant to La. Code Crim. Proc. Ann. art. 905.4; the evidence conflicted as to how close the victim was to two friends when he was shot. State v. Smith, 400 So. 2d 587, 1981 La. LEXIS 8391 (June 22, 1981).

Jury findings that two offenses of first-degree murder were committed in an especially heinous, atrocious, or cruel manner were of questionnable constitutional validity where the jury was not instructed on the proper narrow construction of the statute. State v. Sonnier, 402 So. 2d 650, 1981 La. LEXIS 8641 (June 22, 1981), writ of certiorari denied by 463 U.S. 1229, 103 S. Ct. 3571, 77 L. Ed. 2d 1412 (1983).

Defendant’s death sentence was affirmed under Louisiana law, where the evidence was sufficient to support four out of the five aggravating circumstances listed, and the failure of the one aggravating circumstance did not so taint the proceedings as to invalidate the other aggravating circumstances found or the sentence of death. State v. Sonnier, 402 So. 2d 650, 1981 La. LEXIS 8641 (June 22, 1981), writ of certiorari denied by 463 U.S. 1229, 103 S. Ct. 3571, 77 L. Ed. 2d 1412 (1983).

When a victim in a capital murder case was brutally stabbed and did not die instantaneously, but defendant inflicted the wounds to kill, not merely to maim or inflict pain, the offense was not “especially heinous” within the meaning of La. Code Crim. Proc. Ann. art. 905.4(g). State v. Monroe, 397 So. 2d 1258, 1981 La. LEXIS 7911 (Apr. 6, 1981), writ of certiorari denied by 463 U.S. 1229, 103 S. Ct. 3571, 103 S. Ct. 3572, 103 S. Ct. 3573, 77 L. Ed. 2d 1411, 77 L. Ed. 2d 1412, 77 L. Ed. 2d 1413, 1983 U.S. LEXIS 863, 51 U.S.L.W. 3938 (1983).

Evidence that defendant beat his 85-year-old former neighbor with objects from her home, then left her semi-conscious and alone overnight to die, was sufficient to support an aggravating circumstance based on an “especially heinous” offense under La. Code Crim. Proc. Ann. art. 905.4(G). State v. Baldwin, 388 So. 2d 664, 1980 La. LEXIS 9634 (May 19, 1980), writ of certiorari denied by 449 U.S. 1103, 101 S. Ct. 901, 66 L. Ed. 2d 830 (1981).

Trial court did not err in denying defendant’s motion to quash his indictment for first degree murder on the grounds that the State’s answer to his bill of particulars revealed that the prosecution possessed no evidence of aggravating circumstances that would allow a jury to consider imposition of the death penalty; consideration of the aggravating factors set forth in La. Code Crim. Proc. Ann. art. 905.4 only affected the sentencing stage of the bifurcated proceedings in defendant’s capital case and did not apply to the definition of the crime or to the nature of the proof necessary to show that defendant committed the substantive offense of first degree murder. State v. Unger, 362 So. 2d 1095, 1978 La. LEXIS 6324 (Sept. 5, 1978).

••• Bifurcated Trials. — Under La. Code Crim. Proc. Ann. arts. 905.2, 905.4, 905.5, only evidence relevant to a statutorily prescribed aggravating circumstance, a mitigating circumstance, or the character and propensities of the offender is properly admissible in a capital sentence proceeding; an argument based on the law governing pardon and commutation or its administration by the governor and other executive officers is entirely inappropriate. State v. Willie, 410 So. 2d 1019, 1982 La. LEXIS 9988 (Jan. 25, 1982).

••• Cruel & Unusual Punishment. — Defendant’s sentence of death, based on his conviction of first-degree murder, was not found to be constitutionally excessive and was proportional to other sentences, based on the court’s review of the sentencing, pursuant to La. Code Crim. Proc. Ann. art. 905.9 and La. Sup. Ct. R. 28, where there was an aggravating factor that defendant was engaged in an armed robbery at the time of the murder, pursuant to La. Code Crim. Proc. Ann. art. 905.4(A)(1). State v. Taylor, 838 So. 2d 729, 2003 La. LEXIS 16 (Jan. 14, 2003), writ of certiorari denied by 540 U.S. 1103, 124 S. Ct. 1036, 157 L. Ed. 2d 886, 2004 U.S. LEXIS 34, 72 U.S.L.W. 3446 (2004).

Where the jury found that defendant committed a murder during the commission of an armed robbery, that was a sufficient aggravating circumstance, to support the imposition of the death penalty. State v. Scales, 655 So. 2d 1326, 1995 La. LEXIS 1384 (May 22, 1995), writ of certiorari denied by 516 U.S. 1050, 116 S. Ct. 716, 133 L. Ed. 2d 670, 1996 U.S. LEXIS 130, 64 U.S.L.W. 3466 (1996).

Death sentence imposed upon defendant for violating La. Rev. Stat. Ann. § 14:30(A)(3) by committing first degree murder with the specific intent to kill or to inflict great bodily harm on more than one person was excessive and disproportionate to the offense pursuant to La. Code Crim. Proc. Ann. art. 905.9; defendant had no criminal history, his actions were provoked, his second victim did not die, and he showed immediate remorse. State v. Weiland, 505 So. 2d 702, 1987 La. LEXIS 8992 (Apr. 6, 1987).

•• Guidelines

••• General Overview. — Where the evidence clearly showed that a murder was committed during the perpetration of an armed robbery and that the offense was especially heinous considering the nature of the victim’s injuries, the State’s reliance on these two aggravating factors in sentencing, under La. Crim. Proc. Ann. art. 905.4(A)(1) and La. Crim. Proc. Ann. art. 905.4(A)(7), was justified. State v. Jacobs, 803 So. 2d 933, 2001 La. LEXIS 1161 (May 15, 2001), writ of certiorari denied by 534 U.S. 1087, 122 S. Ct. 826, 151 L. Ed. 2d 707, 2002 U.S. LEXIS 337 (2002).

•• Proportionality. — Where the evidence clearly showed that a murder was committed during the perpetration of an armed robbery and that the offense was especially heinous considering the nature of the victim’s injuries, the State’s reliance on these two aggravating factors in sentencing, under La. Crim. Proc. Ann. art. 905.4(A)(1) and La. Crim. Proc. Ann. art. 905.4(A)(7), was justified. State v. Jacobs, 803 So. 2d 933, 2001 La. LEXIS 1161 (May 15, 2001), writ of certiorari denied by 534 U.S. 1087, 122 S. Ct. 826, 151 L. Ed. 2d 707, 2002 U.S. LEXIS 337 (2002).

• Appeals

•• Reversible Errors

••• General Overview. — Defendant was entitled to a retrial following his conviction for first degree murder, a violation of La. Rev. Stat. Ann. § 14:30, because the prosecution failed to show that the specific intent homicide was accomplished with one of the aggravating circumstances prescribed by La. Code Crim. Proc. Ann. art. 905.4; the court ruled that the prosecution’s allusion to armed robbery, a qualifying circumstance under art. 905.4, was an insufficient basis for proving an essential element of first degree murder, given the absence of proof that defendant ever saw the victim in possession of a great deal of money and the fact that no belongings of the victim were found in defendant’s possession. State v. Love, 410 So. 2d 1045, 1982 La. LEXIS 10273 (Mar. 1, 1982).

•• Standards of Review

••• General Overview. — La. Code Crim. Proc. Ann. art. 905.9 requires the court to review every sentence of death to determine if it is excessive. An initial step in this determination is to consider the factual basis for the jury’s recommendation of the death penalty which must be based upon a finding that one of the aggravating circumstances listed in La. Code Crim. Proc. Ann. art. 905.4 existed. State v. Myles, 389 So. 2d 12, 1979 La. LEXIS 8296 (June 25, 1979).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Probation officers are “law enforcement personnel” entitled to unhampered access over bridges and ferries. Opinion No. 01-454A, La. Atty. Gen. Op. No. 2001-454; 2002 La. AG LEXIS 337.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Evidence. 44 La. L. Rev. 335 (November, 1983).

Developments in the Law, 1983-84: A Faculty Symposium: Criminal Law. 45 La. L. Rev. 251 (November, 1984).

Developments in the Law, 1983-84: A Faculty Symposium: Criminal Trial Procedure. 45 La. L. Rev. 263 (November, 1984).

Article: Criminal Trial and Post Conviction Procedure. 46 La. L. Rev. 445 (January, 1986).

Note: Victim Impact Evidence and Capital Sentencing: A Casenote on Payne v. Tennessee. 52 La. L. Rev. 1299 (May, 1992).

Note: State v. Jones and the 905.2(B) Clemency Instruction: An Evidentiary Perspective. 55 La. L. Rev. 1235 (July, 1995).
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Comment: Proportionate Sentencing for Rape of a Minor: The Death Penalty Dilemma. 73 Tul. L. Rev. 981 (February, 1999).
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Note: Courting Death: 30 Years Since Furman, Is the Death Penalty Any Less Discriminatory? Looking at the Problem of Jury Discretion in Capital Sentencing. Val. U.L. Rev. 1399 (Summer 2004).

Art. 905.5. Mitigating circumstances.

The following shall be considered mitigating circumstances:

(a) The offender has no significant prior history of criminal activity;

(b) The offense was committed while the offender was under the influence of extreme mental or emotional disturbance;

(c) The offense was committed while the offender was under the influence or under the domination of another person;

(d) The offense was committed under circumstances which the offender reasonably believed to provide a moral justification or extenuation for his conduct;

(e) At the time of the offense the capacity of the offender to appreciate the criminality of his conduct or to conform his conduct to the requirements of law was impaired as a result of mental disease or defect or intoxication;

(f) The youth of the offender at the time of the offense;

(g) The offender was a principal whose participation was relatively minor;

(h) Any other relevant mitigating circumstance. (Added by Acts 1976, No. 694, § 1.)
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CRIMINAL LAW & PROCEDURE

• Counsel

•• Effective Assistance

••• Sentencing. — Defendant was rendered ineffective assistance of counsel at the penalty phase of his trial where his attorney failed to investigate and introduce mitigating circumstances pertaining to defendant’s mental problems. State v. Brooks, 661 So. 2d 1333, 1995 La. LEXIS 2541 (Oct. 16, 1995).

• Juries & Jurors

•• Challenges for Cause

••• General Overview. — In a capital sentencing case, the trial court was convinced by the entirety of a prospective juror’s responses that the juror’s personal viewpoint with regard to the issue of a bad childhood in an isolated context did not mean that the juror would not consider all of the defense mitigating factors; given the breadth of discretion traditionally accorded a trial judge’s rulings on for cause challenges to a juror, the ruling with regard to the prospective juror withstood scrutiny on appeal. State v. Williams, 831 So. 2d 835, 2002 La. LEXIS 3066 (Nov. 1, 2002), superseded by statute in State v. Turner, La. 2005-2425, 936 So. 2d 89, 2006 La. LEXIS 2133 (La. July 10, 2006).

•• Challenges to Jury Venire

••• Death Penalty

•••• General Overview. — Prospective jurors who stated that they could not consider returning a verdict of death in defendant’s trial for first degree murder were properly excused in compliance with La. Code Crim. Proc. Ann. art. 798(2); their opposition to the death penalty did not come within the definition of “any other relevant mitigating circumstance” listed in La. Code Crim. Proc. Ann. art. 905.5, as those circumstances were related to the offender and not to the moral convictions and sentiments of the juror. State v. Unger, 362 So. 2d 1095, 1978 La. LEXIS 6324 (Sept. 5, 1978).

• Jury Instructions

•• Requests to Charge. — Trial court properly rejected defendant’s special instruction that the jury could not return a sentence of death unless it found defendant pulled the trigger on the weapon that killed the victim; one who aids and abets in the commission of first-degree murder may be charged and convicted as a principle, and the fact that the murder weapon was employed directly by the defendant’s accomplice is a mitigating circumstance. State v. Sonnier, 402 So. 2d 650, 1981 La. LEXIS 8641 (June 22, 1981), writ of certiorari denied by 463 U.S. 1229, 103 S. Ct. 3571, 77 L. Ed. 2d 1412 (1983).

• Sentencing

•• Capital Punishment

••• Bifurcated Trials. — Under La. Code Crim. Proc. Ann. arts. 905.2, 905.4, 905.5, only evidence relevant to a statutorily prescribed aggravating circumstance, a mitigating circumstance, or the character and propensities of the offender is properly admissible in a capital sentence proceeding; an argument based on the law governing pardon and commutation or its administration by the governor and other executive officers is entirely inappropriate. State v. Willie, 410 So. 2d 1019, 1982 La. LEXIS 9988 (Jan. 25, 1982).

••• Death-Qualified Jurors. — In a capital sentencing case, the trial court was convinced by the entirety of a prospective juror’s responses that the juror’s personal viewpoint with regard to the issue of a bad childhood in an isolated context did not mean that the juror would not consider all of the defense mitigating factors; given the breadth of discretion traditionally accorded a trial judge’s rulings on for cause challenges to a juror, the ruling with regard to the prospective juror withstood scrutiny on appeal. State v. Williams, 831 So. 2d 835, 2002 La. LEXIS 3066 (Nov. 1, 2002), superseded by statute in State v. Turner, La. 2005-2425, 936 So. 2d 89, 2006 La. LEXIS 2133 (La. July 10, 2006).

••• Mitigating Circumstances. — Although La. Code Crim. Proc. Ann. art. 905.5(e) specifically provided that mental retardation was a mitigating circumstance to be considered by the jury, nothing in the Louisiana or the United States constitutions precluded the imposition of the death penalty on the basis of mental retardation alone. State v. Mitchell, 674 So. 2d 250, 1996 La. LEXIS 1042 (May 21, 1996), writ of certiorari denied by 519 U.S. 1043, 117 S. Ct. 614, 136 L. Ed. 2d 538, 1996 U.S. LEXIS 7725, 65 U.S.L.W. 3432 (1996).

Defendant was rendered ineffective assistance of counsel at the penalty phase of his trial where his attorney failed to investigate and introduce mitigating circumstances pertaining to defendant’s mental problems. State v. Brooks, 661 So. 2d 1333, 1995 La. LEXIS 2541 (Oct. 16, 1995).

Trial judge clearly and concisely instructed the jury on mitigation and its authority to recommend against death, where he read La. Code Crim. Proc. Ann. art. 905.5 to the jury, emphasized to the jury its authority to consider any other relevant circumstances, and handed the jury a copy of the lists of aggravating and mitigating circumstances. State v. Flowers, 441 So. 2d 707, 1983 La. LEXIS 11381 (Sept. 2, 1983), writ of certiorari denied by 466 U.S. 945, 104 S. Ct. 1931, 80 L. Ed. 2d 476, 1984 U.S. LEXIS 236, 52 U.S.L.W. 3757 (1984).

Prospective jurors who stated that they could not consider returning a verdict of death in defendant’s trial for first degree murder were properly excused in compliance with La. Code Crim. Proc. Ann. art. 798(2); their opposition to the death penalty did not come within the definition of “any other relevant mitigating circumstance” listed in La. Code Crim. Proc. Ann. art. 905.5, as those circumstances were related to the offender and not to the moral convictions and sentiments of the juror. State v. Unger, 362 So. 2d 1095, 1978 La. LEXIS 6324 (Sept. 5, 1978).

•• Guidelines

••• General Overview. — Sentence of six years for attempted aggravated burglary was affirmed when the trial court followed the sentencing guidelines under La. Code Crim. Proc. Ann. art. 894.1, and considered a multiplicity of factors having a bearing on the case, La. Code Crim. Proc. Ann. art. 905.5, when the trial court took into account defendant’s desire to straighten out his life and good family background, and defendant’s serious harm his actions caused together with the impact that such an ordeal would have upon the victim. State v. Lodrige, 414 So. 2d 759, 1982 La. LEXIS 11005 (May 17, 1982).

Because the trial judge’s ruling focused on the despicable nature of defendant’s rape offense, with little or no reference to the Louisiana statutory guidelines for sentencing and with little or no reference to the mitigating factors of this case, the Supreme Court of Louisiana was unable to review the excessiveness of defendant’s sentence because it was imposed without proper compliance with the statutory guidelines for sentencing and the sentence was set aside and remanded for resentencing. State v. Lathers, 414 So. 2d 678, 1982 La. LEXIS 10972 (May 17, 1982).

•• Mental Incapacity. — Pursuant to La. Code Crim. Proc. Ann. art. 905.5(e), defendant was entitled to a special charge at his sentencing hearing with respect to the jury being permitted to consider his mental illness as a mitigating circumstance by reason of which it might have decided not to recommend the death penalty. State v. English, 367 So. 2d 815, 1979 La. LEXIS 7328 (Jan. 29, 1979).

EVIDENCE

• Relevance

•• Prior Acts, Crimes & Wrongs. — Prosecution arguably should be allowed to affirmatively negate the mitigating circumstances that defendant “has no significant prior history of criminal activity” under La. Code Crim. Proc. Ann. art. 905.5(a). If the prosecutor cannot introduce evidence of prior convictions in the case in chief during the penalty hearing, and the defendant introduces no character evidence, then the jury might be misled into believing that the existence of the mitigating circumstances has been proved by the absence of evidence. State v. Sawyer, 422 So. 2d 95, 1982 La. LEXIS 12278 (Oct. 18, 1982), vacated by 463 U.S. 1223, 103 S. Ct. 3567, 77 L. Ed. 2d 1407, 1983 U.S. LEXIS 843, 51 U.S.L.W. 3938 (1983).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Evidence. 44 La. L. Rev. 335 (November, 1983).

Note: State v. Jones and the 905.2(B) Clemency Instruction: An Evidentiary Perspective. 55 La. L. Rev. 1235 (July, 1995).

Recent Development: Statev. Cage: Harmless Error Analysis in Louisiana After Fulminante. 66 Tul. L. Rev. 1086 (March, 1992).

Recent Development: State v. Comeaux: Aggravating and Mitigating Factors in Capital Sentencing Hearings. 72 Tul. L. Rev. 1447 (March, 1998).

Art. 905.5.1. Mental retardation.

A. Notwithstanding any other provisions of law to the contrary, no person who is mentally retarded shall be subjected to a sentence of death.

B. Any capital defendant who claims to be mentally retarded shall file written notice thereof within the time period for filing of pretrial motions as provided by Code of Criminal Procedure Article 521.

C. (1) Any defendant in a capital case making a claim of mental retardation shall prove the allegation by a preponderance of the evidence. The jury shall try the issue of mental retardation of a capital defendant during the capital sentencing hearing unless the state and the defendant agree that the issue is to be tried by the judge. If the state and the defendant agree, the issue of mental retardation of a capital defendant may be tried prior to trial by the judge alone.

(2) Any pretrial determination by the judge that a defendant is not mentally retarded shall not preclude the defendant from raising the issue at the penalty phase, nor shall it preclude any instruction to the jury pursuant to this Section.

D. Once the issue of mental retardation is raised by the defendant, and upon written motion of the district attorney, the defendant shall provide the state, within time limits set by the court, any and all medical, correctional, educational, and military records, raw data, tests, test scores, notes, behavioral observations, reports, evaluations, and any other information of any kind reviewed by any defense expert in forming the basis of his opinion that the defendant is mentally retarded.

E. By filing a notice relative to a claim of mental retardation under this Article, the defendant waives all claims of confidentiality and privilege to, and is deemed to have consented to the release of, any and all medical, correctional, educational, and military records, raw data, tests, test scores, notes, behavioral observations, reports, evaluations, expert opinions, and any other such information of any kind or other records relevant or necessary to an examination or determination under this Article.

F. When a defendant makes a claim of mental retardation under this Article, the state shall have the right to an independent psychological and psychiatric examination of the defendant. A psychologist or medical psychologist conducting such examination must be licensed by the Louisiana State Board of Examiners of Psychologists or the Louisiana State Board of Medical Examiners, whichever is applicable. If the state exercises this right, and upon written motion of the defendant, the state shall provide the defendant, within time limits set by the court, any and all medical, correctional, educational, and military records, and all raw data, tests, test scores, notes, behavioral observations, reports, evaluations, and any other information of any kind reviewed by any state expert in forming the basis of his opinion that the defendant is not mentally retarded. If the state fails to comply with any such order, the court may impose sanctions as provided by Article 729.5.

G. If the defendant making a claim of mental retardation fails to comply with any order issued pursuant to Paragraph D of this Article, or refuses to submit to or fully cooperate in any examination by experts for the state pursuant to either Paragraph D or F of this Article, upon motion by the district attorney, the court shall neither conduct a pretrial hearing concerning the issue of mental retardation nor instruct the jury of the prohibition of executing mentally retarded defendants.

H. (1) “Mental retardation” means a disability characterized by significant limitations in both intellectual functioning and adaptive behavior as expressed in conceptual, social, and practical adaptive skills. The onset must occur before the age of eighteen years.

(2) A diagnosis of one or more of the following conditions does not necessarily constitute mental retardation:

(a) Autism.

(b) Behavioral disorders.

(c) Cerebral palsy and other motor deficits.

(d) Difficulty in adjusting to school.

(e) Emotional disturbance.

(f) Emotional stress in home or school.

(g) Environmental, cultural, or economic disadvantage.

(h) Epilepsy and other seizure disorders.

(i) Lack of educational opportunities.

(j) Learning disabilities.

(k) Mental illness.

(l) Neurological disorders.

(m) Organic brain damage occurring after age eighteen.

(n) Other handicapping conditions.

(o) Personality disorders.

(p) Sensory impairments.

(q) Speech and language disorders.

(r) A temporary crisis situation.

(s) Traumatic brain damage occurring after age eighteen. (Acts 2003, No. 698, § 1, eff. Aug. 15, 2003; Acts 2009, No. 251, § 1, eff. Jan. 1, 2010.)

2009 Amendments. — The 2009 amendment by No. 251 rewrote the second sentence of (F), which formerly read: “A psychologist conducting such examination must be licensed by the Louisiana State Board of Examiners of Psychologists.”

Art. 905.6. Jury; unanimous determination.

A sentence of death shall be imposed only upon a unanimous determination of the jury. If the jury unanimously finds the sentence of death inappropriate, it shall render a determination of a sentence of life imprisonment without benefit of probation, parole or suspension of sentence. (Added by Acts 1976, No. 694, § 1; Acts 1988, No. 779, § 1, eff. July 18, 1988.)
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CRIMINAL LAW & PROCEDURE

• Sentencing

•• Capital Punishment

••• Aggravating Circumstances. — Although a defendant argued that a jury’s verdict with respect to an aggravating factor was ambiguous, his death sentence was upheld because it was established that the murder was especially heinous and cruel; the jury instructions provided that an aggravating factor could be found if he was committing aggravated burglary or attempted rape at the time of the murder. State v. Williams, 490 So. 2d 255, 1986 La. LEXIS 6437 (May 20, 1986), writ of certiorari denied by 483 U.S. 1033, 107 S. Ct. 3277, 97 L. Ed. 2d 780, 1987 U.S. LEXIS 3039, 55 U.S.L.W. 3872 (1987), remanded by 942 F. Supp. 1088, 1996 U.S. Dist. LEXIS 16382 (W.D. La. 1996).

••• Cruel & Unusual Punishment. — As the death penalty was invalid for aggravated rape and aggravated kidnapping, defendant convicted of these crimes received an invalid life sentence for aggravated rape because at the time of the rape, which was July, 1976, there was no alternative life sentence available to the jury as the crime preceded the effective date of La. Code Crim. Proc. Ann. art. 905.6, which was October 1, 1976; accordingly, the appellate court remanded to the trial court for resentencing to the most serious penalty for the next lesser-included offense: attempted aggravated rape. State v. Burge, 362 So. 2d 1371, 1978 La. LEXIS 6317 (Sept. 5, 1978).

••• Death-Qualified Jurors. — Nothing in the record indicated that defendant’s jury was left with the mistaken impression that the ultimately responsibility for determining the death sentence did not lie with them; the trial court’s statements at the beginning of the penalty phase of the trial and the court’s instructions to the jury comported with the governing law. State v. Lindsey, 543 So. 2d 886, 1989 La. LEXIS 829 (May 1, 1989), writ of certiorari denied by 494 U.S. 1074, 110 S. Ct. 1796, 108 L. Ed. 2d 798, 1990 U.S. LEXIS 1742, 58 U.S.L.W. 3628 (1990).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: State v. Jones and the 905.2(B) Clemency Instruction: An Evidentiary Perspective. 55 La. L. Rev. 1235 (July, 1995).

Developments in the Law, 1987-1988: A Faculty Symposium: Criminal Procedure. 49 La. L. Rev. 329 (November, 1988).

Article: Is Death “Different” for Purposes of Harmless Error Analysis? Should It Be?: An Assessment of United States and Louisiana Supreme Court Case Law. 59 La. L. Rev. 1105 (Summer, 1999).

Art. 905.7. Form of determination.

The form of jury determination shall be as follows:

“Having found the below listed statutory aggravating circumstance or circumstances and, after consideration of the mitigating circumstances offered, the jury unanimously determines that the defendant should be sentenced to death.

Aggravating circumstance or circumstances found:

s/______________________________________________

Foreman”

or

“The jury unanimously determines that the defendant should be sentenced to life imprisonment without benefit of probation, parole or suspension of sentence.

s/______________________________________________

Foreman”

(Added by Acts 1976, No. 694, § 1; Amended by Acts 1988, No. 779, § 1, eff. July 18, 1988.)
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CRIMINAL LAW & PROCEDURE

• Jury Instructions

•• Requests to Charge. — Defendant was not entitled, in the sentencing phase of his capital murder trial, to an instruction on burden of proof and presumptions regarding mitigating and aggravating circumstances. State v. Sonnier, 402 So. 2d 650, 1981 La. LEXIS 8641 (June 22, 1981), writ of certiorari denied by 463 U.S. 1229, 103 S. Ct. 3571, 77 L. Ed. 2d 1412 (1983).

• Sentencing

•• Capital Punishment

••• Aggravating Circumstances. — Defendant was not entitled, in the sentencing phase of his capital murder trial, to an instruction on burden of proof and presumptions regarding mitigating and aggravating circumstances. State v. Sonnier, 402 So. 2d 650, 1981 La. LEXIS 8641 (June 22, 1981), writ of certiorari denied by 463 U.S. 1229, 103 S. Ct. 3571, 77 L. Ed. 2d 1412 (1983).

••• Death-Qualified Jurors. — Nothing in the record indicated that defendant’s jury was left with the mistaken impression that the ultimate responsibility for determining the death sentence did not lie with them; the trial court’s statements at the beginning of the penalty phase of the trial and the court’s instructions to the jury comported with the governing law. State v. Lindsey, 543 So. 2d 886, 1989 La. LEXIS 829 (May 1, 1989), writ of certiorari denied by 494 U.S. 1074, 110 S. Ct. 1796, 108 L. Ed. 2d 798, 1990 U.S. LEXIS 1742, 58 U.S.L.W. 3628 (1990).

••• Mitigating Circumstances. — Defendant was not entitled, in the sentencing phase of his capital murder trial, to an instruction on burden of proof and presumptions regarding mitigating and aggravating circumstances. State v. Sonnier, 402 So. 2d 650, 1981 La. LEXIS 8641 (June 22, 1981), writ of certiorari denied by 463 U.S. 1229, 103 S. Ct. 3571, 77 L. Ed. 2d 1412 (1983).

Art. 905.8. Imposition of sentence.

The court shall sentence the defendant in accordance with the determination of the jury. If the jury is unable to unanimously agree on a determination, the court shall impose a sentence of life imprisonment without benefit of probation, parole or suspension of sentence. (Added by Acts 1976, No. 694, § 1; Acts 1988, No. 779, § 1, eff. July 18, 1988.)
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Homicide

••• Murder

•••• Felony Murder

••••• General Overview. — Where the jury was unable to agree on defendant’s sentence after conviction of murder, the court’s sentence of life imprisonment at hard labor was mandated by La. Code Crim. Proc. Ann. art. 905.8, and was not constitutionally excessive in light of defendant’s diagnosis of AIDS; the term “hard labor” refers not to the character of the work which an inmate may be called upon to perform, but refers to the inmate’s status as a prisoner. State v. Jordan, 728 So. 2d 954, 1999 La. App. LEXIS 348 (Feb. 24, 1999), writ denied by La. 99-0893, 750 So. 2d 177, 1999 La. LEXIS 2585 (La. Oct. 8, 1999).

• Trials

•• Judicial Discretion. — Trial judge applied the correct standard of review in denying defendant’s motion for new trial where the judge’s comment, that he had a non-discretionary decision, was merely a comment on his discretion in sentencing defendant in accordance with the jury’s determination pursuant to La. Code Crim. Proc. Ann. art. 905.8 and was not referring to his discretion in ruling on defendant’s motion for new trial. State v. Legrand, 864 So. 2d 89, 2004 La. LEXIS 239 (Feb. 6, 2004).

• Jury Instructions

•• Particular Instructions

••• Allen Charge. — In determining that defendant’s death sentences, the supreme court held that the trial court did not palpably abuse its discretion under La. Code Crim. Proc. Ann. art. 905.8 making its determination that the death penalty phase jury was deadlocked, taking decisive action to determine whether or not the jury was indeed deadlocked, and sending the jury back to deliberate rather than declaring a mistrial. State v. Lowenfield, 495 So. 2d 1245, 1985 La. LEXIS 10101 (Dec. 2, 1985), writ of certiorari denied by 476 U.S. 1153, 106 S. Ct. 2259, 90 L. Ed. 2d 704, 1986 U.S. LEXIS 1710, 54 U.S.L.W. 3777 (1986).

••• Deadlocked Juries. — Implicit in La. Code Crim. Proc. Ann. art. 905.8 is the concept that the trial judge is the one who determines when a jury is deadlocked. State v. Monroe, 397 So. 2d 1258, 1981 La. LEXIS 7911 (Apr. 6, 1981), writ of certiorari denied by 463 U.S. 1229, 103 S. Ct. 3571, 103 S. Ct. 3572, 103 S. Ct. 3573, 77 L. Ed. 2d 1411, 77 L. Ed. 2d 1412, 77 L. Ed. 2d 1413, 1983 U.S. LEXIS 863, 51 U.S.L.W. 3938 (1983).

• Verdicts

•• Unanimity. — Trial judge did not err in failing to impose a life sentence of imprisonment when the jury was initially unable to agree on a recommendation; the judge twice instructed the jury that he was required to impose a life sentence if no unanimous recommendation could be reached but did not suggest that the jury should continue deliberating nor exert pressure on the holdout juror, and the jurors were unanimous in their decision to deliberate further. State v. Thompson, 516 So. 2d 349, 1987 La. LEXIS 10690 (Nov. 30, 1987), writ of certiorari denied by 488 U.S. 871, 109 S. Ct. 180, 102 L. Ed. 2d 149, 1988 U.S. LEXIS 3575, 57 U.S.L.W. 3235 (1988), remanded by La. 92-3184, 642 So. 2d 1303, 1994 La. LEXIS 2203 (La. Sept. 23, 1994).

• Sentencing

•• Cruel & Unusual Punishment. — Where the jury was unable to agree on defendant’s sentence after conviction of murder, the court’s sentence of life imprisonment at hard labor was mandated by La. Code Crim. Proc. Ann. art. 905.8, and was not constitutionally excessive in light of defendant’s diagnosis of AIDS; the term “hard labor” refers not to the character of the work which an inmate may be called upon to perform, but refers to the inmate’s status as a prisoner. State v. Jordan, 728 So. 2d 954, 1999 La. App. LEXIS 348 (Feb. 24, 1999), writ denied by La. 99-0893, 750 So. 2d 177, 1999 La. LEXIS 2585 (La. Oct. 8, 1999).

• Postconviction Proceedings

•• Motions for New Trial. — Trial judge applied the correct standard of review in denying defendant’s motion for new trial where the judge’s comment, that he had a non-discretionary decision, was merely a comment on his discretion in sentencing defendant in accordance with the jury’s determination pursuant to La. Code Crim. Proc. Ann. art. 905.8 and was not referring to his discretion in ruling on defendant’s motion for new trial. State v. Legrand, 864 So. 2d 89, 2004 La. LEXIS 239 (Feb. 6, 2004).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: State v. Jones and the 905.2(B) Clemency Instruction: An Evidentiary Perspective. 55 La. L. Rev. 1235 (July, 1995).


Art. 905.9. Review on appeal.

The Supreme Court of Louisiana shall review every sentence of death to determine if it is excessive. The court by rules shall establish such procedures as are necessary to satisfy constitutional criteria for review. (Added by Acts 1976, No. 694, §1.)
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CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Criminal Process

•••• Cruel & Unusual Punishment. — Imposition of death penalty for first-degree murder was not excessive punishment where there was support for the two aggravating circumstances found by the jury, defendant was of above average intelligence, and defendant had an extensive criminal history. State v. Bourque, 699 So. 2d 1, 1997 La. LEXIS 1717 (July 1, 1997), writ of certiorari denied by 523 U.S. 1073, 118 S. Ct. 1514, 140 L. Ed. 2d 667, 1998 U.S. LEXIS 2542, 66 U.S.L.W. 3686 (1998).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Homicide

••• Murder

•••• General Overview. — Jury’s verdict was not the action of an aberrant jury; the death sentence was in no sense inherently disproportionate or excessive (and therefore “cruel and unusual”) in consideration of the nature of the crime robbery and stabbing to death of the victim; and defendant could point to no mitigating circumstances, other than defendant’s lack of a prior significant criminal history; thus, the record revealed no arbitrary factors which influenced the jury’s decision and based on the magnitude and viciousness of the crime and lack of strong factors in mitigation the jury’s recommendation of a sentence of death was upheld. State v. Summit, 454 So. 2d 1100, 1984 La. LEXIS 8989 (May 14, 1984), writ of certiorari denied by 470 U.S. 1038, 105 S. Ct. 1411, 84 L. Ed. 2d 800, 1985 U.S. LEXIS 1314, 53 U.S.L.W. 3635 (1985).

• Juries & Jurors

•• Challenges to Jury Venire

••• Bias & Prejudice

•••• General Overview. — Verdict was not influenced by prejudice, although the three co-defendants were black and the victim was white, as were all of the jurors, as there was no reference to color, or appeal to racial prejudice, and the crime was both violent and senseless. State v. Moore, 414 So. 2d 340, 1982 La. LEXIS 10978 (May 17, 1982), writ of certiorari denied by 463 U.S. 1214, 103 S. Ct. 3553, 77 L. Ed. 2d 1399, 1983 U.S. LEXIS 4717, 51 U.S.L.W. 3920 (1983), not followed by State v. Banks, 428 So. 2d 544, 1983 La. App. LEXIS 8059 (La.App. 4 Cir. 1983).

• Sentencing

•• Appeals

••• General Overview. — Imposition of the death penalty in a first degree murder case was not excessive where the State presented sufficient evidence to establish not only that the defendant was present during the commission of the murders, but also that he took an active role, firing an assault rifle at the victims numerous times. State v. Tate, 851 So. 2d 921, 2003 La. LEXIS 1608 (May 20, 2003), writ of certiorari denied by 541 U.S. 905, 124 S. Ct. 1604, 158 L. Ed. 2d 248, 2004 U.S. LEXIS 1891, 72 U.S.L.W. 3567 (2004).

Pursuant to La. Code Crim. Proc. Ann. art. 905.9 and La. Sup. Ct. R. 28, the Supreme Court of Louisiana reviews every sentence of death to determine if it is constitutionally excessive; in making the determination, the court considers whether the sentence is imposed under the influence of passion, prejudice or arbitrary factors; whether the evidence supports the jury’s findings of the statutory aggravating circumstances; and, whether the sentence is disproportionate considering both the offense and the offender. State v. Letulier, 750 So. 2d 784, 1998 La. LEXIS 2336 (July 8, 1998).

In its review required by La. Code Crim. Proc. Ann. art. 905.9, the supreme court found defendant’s death sentence for capital murder was not constitutionally excessive, because it was not imposed under the influence of passion, prejudice, or arbitrary factors; was proportionate to penalties in other similar cases; and was in accord with the jury’s findings of aggravating circumstances, which were supported by the evidence. State v. Hamilton, 681 So. 2d 1217, 1996 La. LEXIS 2086 (Sept. 5, 1996), writ of certiorari denied by 520 U.S. 1216, 117 S. Ct. 1705, 137 L. Ed. 2d 830, 1997 U.S. LEXIS 2956, 65 U.S.L.W. 3754 (1997).

Death sentence in defendant’s case was not disproportionate, constitutionally excessive, or cruel and unusual punishment; defendant had a chance to present his evidence to the jury concerning his youth and mental retardation, but the jury still recommended the death sentence. State v. Lindsey, 543 So. 2d 886, 1989 La. LEXIS 829 (May 1, 1989), writ of certiorari denied by 494 U.S. 1074, 110 S. Ct. 1796, 108 L. Ed. 2d 798, 1990 U.S. LEXIS 1742, 58 U.S.L.W. 3628 (1990).

In determining that defendant’s death sentences were not excessive under its La. Code Crim. Proc. Ann. art. 905.9, and La. Sup. Ct. R. 28 independent review, the Louisiana Supreme Court found that evidence of one aggravating factor, proven only against one victim, did not prejudice the finding of another aggravating factor against all of the three first-degree murder victims, and that, although evidence of a crime charged but not proven should not have been introduced, its introduction to show defendant’s character did not prejudice defendant in proving aggravators considering the overwhelming evidence proving he killed the five persons involved in this trial. State v. Lowenfield, 495 So. 2d 1245, 1985 La. LEXIS 10101 (Dec. 2, 1985), writ of certiorari denied by 476 U.S. 1153, 106 S. Ct. 2259, 90 L. Ed. 2d 704, 1986 U.S. LEXIS 1710, 54 U.S.L.W. 3777 (1986).

Defendant’s conviction and death sentence for killing an aunt and the aunt’s friend were reinstated as Louisiana’s capital sentencing system, which required the Louisiana Supreme Court to review every sentence of death to determine if it was excessive under La. Code. Crim. Proc. Ann. art. 905.9 and La. Sup. Ct. R. XXVII, § 1, had adequate procedural safeguards against the juries’ arbitrary imposition of the death penalty, and the jury did not act capriciously in the case at hand where the evidence showed that defendant killed the aunt and then chased down the friend and shot her while she begged for mercy. State v. Welcome, 458 So. 2d 1235, 1984 La. LEXIS 10523 (June 14, 1984).

After noting that the venue of the trial of a black defendant charged with raping, robbing, and murdering a white woman was changed from the parish in which the crime occurred, neither race nor passion were injected into the proceedings, the evidence supported findings of aggravating circumstances, and the death penalty was not disproportionate to penalties imposed in similar cases, the court affirmed the death sentence. State v. Watson, 449 So. 2d 1321, 1984 La. LEXIS 8440 (Feb. 27, 1984), writ of certiorari denied by 469 U.S. 1181, 105 S. Ct. 939, 83 L. Ed. 2d 952, 1985 U.S. LEXIS 655, 53 U.S.L.W. 3507 (1985).

Supreme court reviewed defendant’s death sentence for first degree murder, as required by La. Code Crim. Proc. Ann. art. 905.9, and held that it was not constitutionally excessive, where the record established that the sentence was not imposed under the influence of passion, prejudice, or any other arbitrary factor; was not disproportionate to penalties in similar cases; and the evidence supported the aggravating circumstances found by the jury. State v. Rault, 445 So. 2d 1203, 1984 La. LEXIS 7984 (Jan. 16, 1984), writ of certiorari denied by 469 U.S. 873, 105 S. Ct. 225, 83 L. Ed. 2d 154, 1984 U.S. LEXIS 350, 53 U.S.L.W. 3241 (1984).

Louisiana Supreme Court had to review any capital case within its jurisdiction to ensure the death sentence rendered was not excessive; the court shall determine: (a) whether the sentence was imposed under the influence of passion, prejudice or any other arbitrary factors, and (b) whether the evidence supported the jury’s finding of a statutory aggravating circumstance, and (c) whether the sentence was disproportionate to the penalty imposed in similar cases, considering both the crime and the defendant. State v. Kirkpatrick, 443 So. 2d 546, 1983 La. LEXIS 12330 (Nov. 28, 1983), writ of certiorari denied by 466 U.S. 993, 104 S. Ct. 2374, 80 L. Ed. 2d 847 (1984).

Following mandatory review under former La. Code Crim. Proc. Ann. art. 905.9.1 (now La. Code Crim. Proc. Ann. art. 905.9), defendant was found properly sentenced to death after he was convicted of first-degree murder in the shooting of a supermarket security guard during an armed robbery; arguable presence of lack of a significant prior criminal record and a drug-induced mental disturbance as mitigating circumstances did not render the sentence disproportionate or excessive. State v. Williams, 383 So. 2d 369, 1980 La. LEXIS 7503 (Apr. 7, 1980), writ of certiorari denied by 449 U.S. 1103, 101 S. Ct. 899, 66 L. Ed. 2d 828 (1981).

•• Capital Punishment

••• General Overview. — Under La. Const. art. I, § 20 and § 22 and La. Code Crim. Proc. Ann. art. 841 and La. Code Crim. Proc. Ann. art. 905.9, the court holds that, in future cases, it will no longer consider alleged errors occurring in the penalty phase of a capital trial absent a contemporaneous objection; a contemporaneous objection will either allow the trial judge to correct the error or immediately stop the proceedings and give the defendant a new penalty phase, rather than make the accused go through a contaminated penalty phase, and then go through another penalty phase after appeal, and because able counsel now available to the criminal accused should have no problem recognizing and lodging contemporaneous objections to reversible errors. State v. Wessinger, 736 So. 2d 162, 1999 La. LEXIS 1601 (May 28, 1999), writ of certiorari denied by 528 U.S. 1050, 120 S. Ct. 589, 145 L. Ed. 2d 489, 1999 U.S. LEXIS 8089, 68 U.S.L.W. 3366 (1999).

La. Code Crim. Proc. Ann. art. 905.9 mandates an independent review by the Louisiana Supreme Court in each death penalty case for excessiveness. State v. Johnson, 709 So. 2d 679, 1998 La. LEXIS 31 (Mar. 4, 1998).

Excepting the mandated review of death penalty cases under La. Code Crim. Proc. Ann. art. 905.9, individual excessiveness of sentence may be considered on appeal only where presented by assignment of error, under La. Code Crim. Proc. Ann. art. 920(1), which was formally made as required by La. Code Crim. Proc. Ann. art. 844. State v. Johnson, 709 So. 2d 679, 1998 La. LEXIS 31 (Mar. 4, 1998).

In performing excessiveness review of defendant’s death sentence, the court found that the State did not seek to invoke the passion of the jury by arguing defendant’s prior armed robbery conviction—the State’s version of the event reported the victim as a little girl when the victim was 41—but, while possibly erroneous, the State’s representation did not create a situation in which passion had been injected into the proceedings; ultimately, the court upheld defendant’s sentence. State v. Glass, 455 So. 2d 659, 1984 La. LEXIS 8993 (May 14, 1984), writ of certiorari denied by 471 U.S. 1080, 105 S. Ct. 2159, 85 L. Ed. 2d 514, 1985 U.S. LEXIS 1731 (1985).

In performing excessiveness review of defendant’s death sentence, the court found that the State’s questions to a defense witness involved potentially improper remarks relating to pardons, but because the information given to the jury concerning pardons was not seriously damaging, the State’s line of questioning did not inject an arbitrary factor; ultimately, the court upheld defendant’s sentence. State v. Glass, 455 So. 2d 659, 1984 La. LEXIS 8993 (May 14, 1984), writ of certiorari denied by 471 U.S. 1080, 105 S. Ct. 2159, 85 L. Ed. 2d 514, 1985 U.S. LEXIS 1731 (1985).

After noting that the venue of the trial of a black defendant charged with raping, robbing, and murdering a white woman was changed from the parish in which the crime occurred, neither race nor passion were injected into the proceedings, the evidence supported findings of aggravating circumstances, and the death penalty was not disproportionate to penalties imposed in similar cases, the court affirmed the death sentence. State v. Watson, 449 So. 2d 1321, 1984 La. LEXIS 8440 (Feb. 27, 1984), writ of certiorari denied by 469 U.S. 1181, 105 S. Ct. 939, 83 L. Ed. 2d 952, 1985 U.S. LEXIS 655, 53 U.S.L.W. 3507 (1985).

Verdict was not influenced by prejudice, although the three co-defendants were black and the victim was white, as were all of the jurors, as there was no reference to color, or appeal to racial prejudice, and the crime was both violent and senseless. State v. Moore, 414 So. 2d 340, 1982 La. LEXIS 10978 (May 17, 1982), writ of certiorari denied by 463 U.S. 1214, 103 S. Ct. 3553, 77 L. Ed. 2d 1399, 1983 U.S. LEXIS 4717, 51 U.S.L.W. 3920 (1983), not followed by State v. Banks, 428 So. 2d 544, 1983 La. App. LEXIS 8059 (La.App. 4 Cir. 1983).

Following mandatory review under former La. Code Crim. Proc. Ann. art. 905.9.1 (now La. Code Crim. Proc. Ann. art. 905.9), defendant was found properly sentenced to death after he was convicted of first-degree murder in the shooting of a supermarket security guard during an armed robbery; arguable presence of lack of a significant prior criminal record and a drug-induced mental disturbance as mitigating circumstances did not render the sentence disproportionate or excessive. State v. Williams, 383 So. 2d 369, 1980 La. LEXIS 7503 (Apr. 7, 1980), writ of certiorari denied by 449 U.S. 1103, 101 S. Ct. 899, 66 L. Ed. 2d 828 (1981).

La. Code Crim. Proc. Ann. art. 905.9 requires the court to review every sentence of death to determine if it is excessive. An initial step in this determination is to consider the factual basis for the jury’s recommendation of the death penalty which must be based upon a finding that one of the aggravating circumstances listed in La. Code Crim. Proc. Ann. art. 905.4 existed. State v. Myles, 389 So. 2d 12, 1979 La. LEXIS 8296 (June 25, 1979).

••• Aggravating Circumstances. — Where the valid aggravating circumstances in three murders were that the offenses (1) were committed during the course of an attempted armed robbery or aggravated burglary, (2) created a risk of harm to more than one person, (3) the offender was previously convicted of murder, (4) and one victim was under the age of 12 years, the death penalty was not disproportionate pursuant to La. Code Crim. Proc. art. 905.9. State v. Smith, 793 So. 2d 1199, 2001 La. LEXIS 2159 (June 29, 2001), writ of certiorari denied by 535 U.S. 937, 122 S. Ct. 1317, 152 L. Ed. 2d 226, 2002 U.S. LEXIS 1681, 70 U.S.L.W. 3577 (2002).

Pursuant to La. Code Crim. Proc. Ann. art. 905.9, the sentence of death imposed was not constitutionally excessive considering the offender and the offenses. State v. Deruise, 802 So. 2d 1224, 2001 La. LEXIS 1022 (Apr. 3, 2001), writ of certiorari denied by 534 U.S. 926, 122 S. Ct. 283, 151 L. Ed. 2d 208, 2001 U.S. LEXIS 7084, 70 U.S.L.W. 3243 (2001).

Pursuant to La. Code Crim. Proc. Ann. art. 905.9 and La. Sup. Ct. R. XXVIII, a trial court properly sentenced defendant to death in a murder case where there was no indication of passion, prejudice, or arbitrariness; both defendant and the victim were African-American, and three years took place between the crime and the trial. Furthermore, there were sufficient aggravating circumstances, given that defendant engaged in the perpetration of an attempted armed robbery and that defendant intended to kill a peace officer, and several of the salient features of the case made it similar enough to other death sentences that had been recommended by juries that defendant’s sentence was not disproportionate. State v. Broadway, 753 So. 2d 801, 1999 La. LEXIS 2605 (Oct. 19, 1999), writ of certiorari denied by 529 U.S. 1056, 120 S. Ct. 1562, 146 L. Ed. 2d 466, 2000 U.S. LEXIS 2437, 68 U.S.L.W. 3630 (2000).

Death penalty was not cruel, excessive, or unusual, where the jury found one aggravating circumstance under La. Code Crim. Proc. Ann. art. 905.4(A)(1) because defendant killed a 14-year-old girl while raping her. State v. Thibodeaux, 750 So. 2d 916, 1999 La. LEXIS 2231 (Sept. 8, 1999), writ of certiorari denied by 529 U.S. 1112, 120 S. Ct. 1969, 146 L. Ed. 2d 800, 2000 U.S. LEXIS 3243, 68 U.S.L.W. 3711 (2000).

State proved that the murder was committed in an especially heinous, atrocious, and cruel manner where victim was stabbed approximately twenty-six times with a steak knife and engaged defendant in a violent struggle for her life; the coroner testified that she was conscious throughout most of the attack and would have been aware that she was dying and was unable to scream, and defendant admitted that he “stomped” on her face several times after she appeared dead to ensure that in fact she was. State v. Frost, 727 So. 2d 417, 1998 La. LEXIS 3510 (Dec. 1, 1998).

In determining that defendant’s death sentences were not excessive under its La. Code Crim. Proc. Ann. art. 905.9, and La. Sup. Ct. R. 28 independent review, the Louisiana Supreme Court found that evidence of one aggravating factor, proven only against one victim, did not prejudice the finding of another aggravating factor against all of the three first-degree murder victims, and that, although evidence of a crime charged but not proven should not have been introduced, its introduction to show defendant’s character did not prejudice defendant in proving aggravators considering the overwhelming evidence proving he killed the five persons involved in this trial. State v. Lowenfield, 495 So. 2d 1245, 1985 La. LEXIS 10101 (Dec. 2, 1985), writ of certiorari denied by 476 U.S. 1153, 106 S. Ct. 2259, 90 L. Ed. 2d 704, 1986 U.S. LEXIS 1710, 54 U.S.L.W. 3777 (1986).

It was not improper to impose a death sentence on defendant, convicted of first degree murder, although defendant was 18 years old and had no prior criminal convictions because there was at least one statutory aggravating circumstance that the killing was committed during the perpetration of a felony and that the crime was committed in an especially heinous, atrocious or cruel manner. State v. Rushing, 464 So. 2d 268, 1985 La. LEXIS 9233 (Jan. 14, 1985), writ of certiorari denied by 476 U.S. 1153, 106 S. Ct. 2258, 90 L. Ed. 2d 703, 1986 U.S. LEXIS 1489, 54 U.S.L.W. 3777 (1986).

Magnitude and viciousness of the crime and lack of strong factors in mitigation reasonably led the jury to recommend death rather than life imprisonment. State v. Wingo, 457 So. 2d 1159, 1984 La. LEXIS 9644 (Sept. 10, 1984), writ of certiorari denied by 471 U.S. 1030, 105 S. Ct. 2049, 85 L. Ed. 2d 322, 1985 U.S. LEXIS 2701, 53 U.S.L.W. 3740 (1985).

Aa required by La. Code Crim. Proc. Ann. art. 905.9, the court reviewed defendant’s death sentence and affirmed the sentence because it was not imposed under the influence of passion, prejudice, or any arbitrary factor, the evidence supported the jury’s finding of a statutory aggravating circumstance, as the victim was killed while during an armed robbery, and the sentence was proportionate given defendant’s extensive criminal history and the similarity of the crime to other death sentences in the parish. State v. Knighton, 436 So. 2d 1141, 1983 La. LEXIS 10722 (May 23, 1983), writ of certiorari denied by 465 U.S. 1051, 104 S. Ct. 1330, 79 L. Ed. 2d 725, 1984 U.S. LEXIS 190, 52 U.S.L.W. 3612 (1984).

Offender engaged in the commission or attempted commission of aggravated rape, aggravated burglary and armed robbery, and murder was committed in an especially heinous, atrocious or cruel manner, where the offender viciously stabbed the victim and left her conscious to die; thus death sentence was proper due to aggravating circumstances. State v. Moore, 414 So. 2d 340, 1982 La. LEXIS 10978 (May 17, 1982), writ of certiorari denied by 463 U.S. 1214, 103 S. Ct. 3553, 77 L. Ed. 2d 1399, 1983 U.S. LEXIS 4717, 51 U.S.L.W. 3920 (1983), not followed by State v. Banks, 428 So. 2d 544, 1983 La. App. LEXIS 8059 (La.App. 4 Cir. 1983).

••• Bifurcated Trials. — In its review required by La. Code Crim. Proc. Ann. art. 905.9, the supreme court found defendant’s death sentence for capital murder was not constitutionally excessive, because it was not imposed under the influence of passion, prejudice, or arbitrary factors; was proportionate to penalties in other similar cases; and was in accord with the jury’s findings of aggravating circumstances, which were supported by the evidence. State v. Hamilton, 681 So. 2d 1217, 1996 La. LEXIS 2086 (Sept. 5, 1996), writ of certiorari denied by 520 U.S. 1216, 117 S. Ct. 1705, 137 L. Ed. 2d 830, 1997 U.S. LEXIS 2956, 65 U.S.L.W. 3754 (1997).

••• Cruel & Unusual Punishment. — Defendant’s sentence of death, based on his conviction of first-degree murder, was not found to be constitutionally excessive and was proportional to other sentences, based on the court’s review of the sentencing pursuant to La. Code Crim. Proc. Ann. art. 905.9 and La. Sup. Ct. R. 28 where there was an aggravating factor that defendant was engaged in an armed robbery at the time of the murder pursuant to La. Code Crim. Proc. Ann. art. 905.4(A)(1). State v. Taylor, 838 So. 2d 729, 2003 La. LEXIS 16 (Jan. 14, 2003), writ of certiorari denied by 540 U.S. 1103, 124 S. Ct. 1036, 157 L. Ed. 2d 886, 2004 U.S. LEXIS 34, 72 U.S.L.W. 3446 (2004).

Where defendant anally raped his girlfriend’s 23-month-old daughter before killing her by drowning her in the bathtub, the imposition of a capital sentence was not constitutionally excessive. State v. Duncan, 802 So. 2d 533, 2001 La. LEXIS 2865 (Oct. 16, 2001), writ of certiorari denied by 536 U.S. 907, 122 S. Ct. 2362, 153 L. Ed. 2d 183, 2002 U.S. LEXIS 4267, 70 U.S.L.W. 3756 (2002).

Louisiana Supreme Court reviews every sentence of death to determine if it is constitutionally excessive; where defendant engaged in the perpetration or attempted perpetration of an aggravated or forcible rape of a child, was previously convicted of an unrelated armed robbery, and the offense was committed in an especially heinous, atrocious, and cruel manner, the sentence was appropriate and was not disproportionate to sentences given in similar circumstances. State v. Cosey, 779 So. 2d 675, 2000 La. LEXIS 3049 (Nov. 28, 2000), writ of certiorari denied by 533 U.S. 907, 121 S. Ct. 2252, 150 L. Ed. 2d 239, 2001 U.S. LEXIS 4415, 69 U.S.L.W. 3762 (2001).

Under La. Code Crim. Proc. Ann. art. 905.9, the death penalty was not cruel, excessive, or unusual, where defendant killed a 14-year-old girl while raping her. State v. Thibodeaux, 750 So. 2d 916, 1999 La. LEXIS 2231 (Sept. 8, 1999), writ of certiorari denied by 529 U.S. 1112, 120 S. Ct. 1969, 146 L. Ed. 2d 800, 2000 U.S. LEXIS 3243, 68 U.S.L.W. 3711 (2000).

Imposition of death penalty for first-degree murder was not excessive punishment where there was support for the two aggravating circumstances found by the jury, defendant was of above average intelligence, and defendant had an extensive criminal history. State v. Bourque, 699 So. 2d 1, 1997 La. LEXIS 1717 (July 1, 1997), writ of certiorari denied by 523 U.S. 1073, 118 S. Ct. 1514, 140 L. Ed. 2d 667, 1998 U.S. LEXIS 2542, 66 U.S.L.W. 3686 (1998).

Death penalty for defendant accused of committing murder for hire was not disproportionate, even though most murderers for hire were sentenced to life imprisonment, and the man who hired defendant had been sentenced to life imprisonment. State v. Lavalais, 685 So. 2d 1048, 1996 La. LEXIS 3228 (Nov. 25, 1996), writ of certiorari denied by 522 U.S. 825, 118 S. Ct. 85, 139 L. Ed. 2d 42, 1997 U.S. LEXIS 4820, 66 U.S.L.W. 3255 (1997).

Death sentence imposed upon defendant for violating La. Rev. Stat. Ann. § 14:30(A)(3) by committing first degree murder with the specific intent to kill or to inflict great bodily harm on more than one person was excessive and disproportionate to the offense pursuant to La. Code Crim. Proc. Ann. art. 905.9; defendant had no criminal history, his actions were provoked, his second victim did not die, and he showed immediate remorse. State v. Weiland, 505 So. 2d 702, 1987 La. LEXIS 8992 (Apr. 6, 1987).

Defendant’s conviction and death sentence for killing an aunt and the aunt’s friend were reinstated as Louisiana’s capital sentencing system, which required the Louisiana Supreme Court to review every sentence of death to determine if it was excessive under La. Code. Crim. Proc. Ann. art. 905.9 and La. Sup. Ct. R. XXVII, § 1, had adequate procedural safeguards against the juries’ arbitrary imposition of the death penalty, and the jury did not act capriciously in the case at hand where the evidence showed that defendant killed the aunt and then chased down the friend and shot her while she begged for mercy. State v. Welcome, 458 So. 2d 1235, 1984 La. LEXIS 10523 (June 14, 1984).

Jury’s verdict was not the action of an aberrant jury; the death sentence was in no sense inherently disproportionate or excessive (and therefore “cruel and unusual”) in consideration of the nature of the crime robbery and stabbing to death of the victim; and defendant could point to no mitigating circumstances, other than defendant’s lack of a prior significant criminal history; thus, the record revealed no arbitrary factors which influenced the jury’s decision and based on the magnitude and viciousness of the crime and lack of strong factors in mitigation the jury’s recommendation of a sentence of death was upheld. State v. Summit, 454 So. 2d 1100, 1984 La. LEXIS 8989 (May 14, 1984), writ of certiorari denied by 470 U.S. 1038, 105 S. Ct. 1411, 84 L. Ed. 2d 800, 1985 U.S. LEXIS 1314, 53 U.S.L.W. 3635 (1985).

Conditions under which a defendant sentenced to life imprisonment without benefit of parole could be released at some time in the future were not proper considerations for a capital sentencing jury and should not have been discussed in the jury’s presence. State v. Jordan, 420 So. 2d 420, 1982 La. LEXIS 11781 (Sept. 7, 1982).

In deciding whether a death sentence is excessive, the court must consider whether the sentence was imposed under the influence of passion, prejudice, or any other arbitrary factor; whether the evidence supports the jury’s finding of a statutory aggravating circumstance; and whether the sentence is disproportionate to the penalty imposed in similar cases, considering both the crime and the defendant. State v. Prejean, 379 So. 2d 240, 1979 La. LEXIS 7477 (Nov. 29, 1979), writ of certiorari denied by 449 U.S. 891, 101 S. Ct. 253, 66 L. Ed. 2d 119 (1980).

The death penalty constituted excessive punishment within the meaning of La. Code Crim. Proc. Ann. art. 905.9 where defendant played a subsidiary role in a rape and the murder of two people, he was under the influence of his older brother during the crimes, and he did not have a lengthy criminal record. State v. Sonnier, 380 So. 2d 1, 1979 La. LEXIS 6929 (Sept. 4, 1979).

Appeals court must independently review death penalty cases in each instance for excessiveness under La. Code Crim. Proc. Ann. art. 905.9, whereas in other cases individual excessiveness of sentence may be considered on appeal only where presented by assignment of error, under La. Code Crim. Proc. Ann. art. 920(1), formally made as required by La. Code Crim. Proc. Ann. art. 844. State v. Cox, 369 So. 2d 118, 1979 La. LEXIS 7265 (Mar. 5, 1979).

••• Mitigating Circumstances. — Pursuant to La. Code Crim. Proc. Ann. art. 905.9, the sentence of death imposed was not constitutionally excessive considering the offender and the offenses. State v. Deruise, 802 So. 2d 1224, 2001 La. LEXIS 1022 (Apr. 3, 2001), writ of certiorari denied by 534 U.S. 926, 122 S. Ct. 283, 151 L. Ed. 2d 208, 2001 U.S. LEXIS 7084, 70 U.S.L.W. 3243 (2001).

•• Cruel & Unusual Punishment. — La. Code Crim. Proc. Ann. art. 905.9 requires the court to review every sentence of death to determine if it is excessive. An initial step in this determination is to consider the factual basis for the jury’s recommendation of the death penalty which must be based upon a finding that one of the aggravating circumstances listed in La. Code Crim. Proc. Ann. art. 905.4 existed. State v. Myles, 389 So. 2d 12, 1979 La. LEXIS 8296 (June 25, 1979).

•• Proportionality. — Under La. Code Crim. Proc. Ann. art. 905.9 and La. Sup. Ct. R. 28, defendant’s death sentence for murdering his six-year-old stepdaughter, after severely abusing her, was not disproportionate. State v. Wright, 834 So. 2d 974, 2002 La. LEXIS 3460 (Dec. 4, 2002), writ of certiorari denied by 540 U.S. 833, 124 S. Ct. 82, 157 L. Ed. 2d 62, 2003 U.S. LEXIS 6206, 72 U.S.L.W. 3237 (2003).

Death penalty for defendant accused of committing murder for hire was not disproportionate, even though most murderers for hire were sentenced to life imprisonment, and the man who hired defendant had been sentenced to life imprisonment. State v. Lavalais, 685 So. 2d 1048, 1996 La. LEXIS 3228 (Nov. 25, 1996), writ of certiorari denied by 522 U.S. 825, 118 S. Ct. 85, 139 L. Ed. 2d 42, 1997 U.S. LEXIS 4820, 66 U.S.L.W. 3255 (1997).

Death sentence in defendant’s case was not disproportionate, constitutionally excessive, or cruel and unusual punishment; defendant had a chance to present his evidence to the jury concerning his youth and mental retardation, but the jury still recommended the death sentence. State v. Lindsey, 543 So. 2d 886, 1989 La. LEXIS 829 (May 1, 1989), writ of certiorari denied by 494 U.S. 1074, 110 S. Ct. 1796, 108 L. Ed. 2d 798, 1990 U.S. LEXIS 1742, 58 U.S.L.W. 3628 (1990).

Where juries in Orleans Parish voted to impose the death penalty in 16 other first degree murder cases, and in eight of those found that the murder was committed in an especially heinous, atrocious, or cruel manner, the death penalty was not a disproportionate sentence for defendant, who was convicted of first degree murder during an armed robbery in an especially heinous manner. State v. Brown, 514 So. 2d 99, 1987 La. LEXIS 10238 (Oct. 19, 1987), writ of certiorari denied by 486 U.S. 1017, 108 S. Ct. 1754, 100 L. Ed. 2d 216, 1988 U.S. LEXIS 2208, 56 U.S.L.W. 3790 (1988).

Death sentence imposed upon defendant for violating La. Rev. Stat. Ann. § 14:30(A)(3) by committing first degree murder with the specific intent to kill or to inflict great bodily harm on more than one person was excessive and disproportionate to the offense pursuant to La. Code Crim. Proc. Ann. art. 905.9; defendant had no criminal history, his actions were provoked, his second victim did not die, and he showed immediate remorse. State v. Weiland, 505 So. 2d 702, 1987 La. LEXIS 8992 (Apr. 6, 1987).

In performing excessiveness review of defendant’s death sentence, the court concluded that defendant’s sentence was not disproportionate to the sentences in the cases of other first degree murder defendants in the district where the sentence had been imposed: in four cases the jury recommended life imprisonment and in cases where no death sentence was recommended, some type of mitigating evidence was offered. The remaining four cases involving the death penalty all involved cold-blooded murder with no clear mitigating circumstances involved—the same as defendant’s case; thus, defendant’s death sentence was not disproportionate when viewed in light of sentences for similar offenses. State v. Glass, 455 So. 2d 659, 1984 La. LEXIS 8993 (May 14, 1984), writ of certiorari denied by 471 U.S. 1080, 105 S. Ct. 2159, 85 L. Ed. 2d 514, 1985 U.S. LEXIS 1731 (1985).

• Appeals

•• Reviewability

••• Preservation for Review

•••• General Overview. — Under La. Const. art. I, § 20 and § 22 and La. Code Crim. Proc. Ann. art. 841 and La. Code Crim. Proc. Ann. art. 905.9, the court holds that, in future cases, it will no longer consider alleged errors occurring in the penalty phase of a capital trial absent a contemporaneous objection; a contemporaneous objection will either allow the trial judge to correct the error or immediately stop the proceedings and give the defendant a new penalty phase, rather than make the accused go through a contaminated penalty phase, and then go through another penalty phase after appeal, and because able counsel now available to the criminal accused should have no problem recognizing and lodging contemporaneous objections to reversible errors. State v. Wessinger, 736 So. 2d 162, 1999 La. LEXIS 1601 (May 28, 1999), writ of certiorari denied by 528 U.S. 1050, 120 S. Ct. 589, 145 L. Ed. 2d 489, 1999 U.S. LEXIS 8089, 68 U.S.L.W. 3366 (1999).

•• Standards of Review

••• General Overview. — Pursuant to La. Code Crim. Proc. Ann. art. 905.9 and La. Sup. Ct. R. XXVIII, a trial court properly sentenced defendant to death in a murder case where there was no indication of passion, prejudice, or arbitrariness; both defendant and the victim were African-American, and three years took place between the crime and the trial. Furthermore, there were sufficient aggravating circumstances, given that defendant engaged in the perpetration of an attempted armed robbery and that defendant intended to kill a peace officer, and several of the salient features of the case made it similar enough to other death sentences that had been recommended by juries that defendant’s sentence was not disproportionate. State v. Broadway, 753 So. 2d 801, 1999 La. LEXIS 2605 (Oct. 19, 1999), writ of certiorari denied by 529 U.S. 1056, 120 S. Ct. 1562, 146 L. Ed. 2d 466, 2000 U.S. LEXIS 2437, 68 U.S.L.W. 3630 (2000).

In deciding whether a death sentence is excessive, the court must consider whether the sentence was imposed under the influence of passion, prejudice, or any other arbitrary factor; whether the evidence supports the jury’s finding of a statutory aggravating circumstance; and whether the sentence is disproportionate to the penalty imposed in similar cases, considering both the crime and the defendant. State v. Prejean, 379 So. 2d 240, 1979 La. LEXIS 7477 (Nov. 29, 1979), writ of certiorari denied by 449 U.S. 891, 101 S. Ct. 253, 66 L. Ed. 2d 119 (1980).

La. Code Crim. Proc. Ann. art. 905.9 requires the court to review every sentence of death to determine if it is excessive. An initial step in this determination is to consider the factual basis for the jury’s recommendation of the death penalty which must be based upon a finding that one of the aggravating circumstances listed in La. Code Crim. Proc. Ann. art. 905.4 existed. State v. Myles, 389 So. 2d 12, 1979 La. LEXIS 8296 (June 25, 1979).
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CHAPTER 1. GENERAL DISPOSITIONS.

Art. 911. Right to appeal from judgment.

Appeal is the exercise of the right of the state or the defendant to have a judgment or ruling reviewed by the proper appellate court. An appeal bond is not required.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Former R.S. 15:539 provided for only a suspensive appeal, which limitation is omitted because of the new provisions in Art. 913.

(b) C.C.P. Art. 2082 provides that an appeal is the exercise of a right of a party to have the judgment of a trial court revised, modified, set aside, or reversed by an appellate court. This article follows the style of C.C.P. Art. 2082, but the term “review” is substituted for the terminology used in C.C.P. Art. 2082, it is broad enough to cover all action taken by an appellate court in a criminal case.

(c) Finality as a requirement for an appeal is dealt with in Art. 912.

(d) The provision that an appeal bond is not required is retained from former R.S. 15:549. With respect to release from custody on bail pending appeal, see Arts. 314 and 913, and Comments.

JUDICIAL DECISIONS
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• Sentencing

•• Appeals

••• General Overview

• Appeals

•• Procedures
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CRIMINAL LAW & PROCEDURE

• Sentencing

•• Appeals

••• General Overview. — As to any judgment which imposes a sentence, judicial review is to be performed by the proper appellate court under La. Code Crim. Proc. Ann. arts. 911 and 912(C)(1). State v. Manuel, 722 So. 2d 31, 1998 La. App. LEXIS 3019 (Oct. 28, 1998), writ denied by La. 2001-3031, 825 So. 2d 1165, 2002 La. LEXIS 2747 (La. Sept. 20, 2002).

• Appeals

•• Procedures

••• Costs & Attorney Fees. — An oral motion for an appeal bond following defendant’s conviction but prior to sentencing was interpreted by the appellate court as a request for bail after conviction, because no appeal bond was required under La. Code Crim. Proc. art. 911, and it refused to construe it as an oral motion for appeal. State v. Simmons, 2000 La. App. LEXIS 2662 (Oct. 31, 2000).

Art. 912. Judgments or rulings appealable.

A. Only a final judgment or ruling is appealable.

B. The state cannot appeal from a verdict of acquittal. Adverse judgments or rulings from which the state may appeal include, but are not limited to, judgments or rulings on:

(1) A motion to quash an indictment or any count thereof;

(2) A plea of time limitation;

(3) A plea of double jeopardy;

(4) A motion in arrest of judgment;

(5) A motion to change the venue;

(6) A motion to recuse; and

(7) Repealed by Acts 1968, No. 146, § 1.

C. The judgments or rulings from which the defendant may appeal include, but are not limited to:

(1) A judgment which imposes sentence;

(2) A ruling upon a motion by the state declaring the present insanity of the defendant; and

(3) Repealed by Acts 1968, No. 146, § 1. (Amended by Acts 1968, No. 146, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Former R.S. 15:541 attempted to set forth a general concept of finality of rulings or judgments from which appeals could be taken. The above article lists the types of rulings or judgments from which appeals can be taken by the defendant or the state, in conformity with the technique used in C.C.P. Art. 926. A review was made of all the provisions in Title 15 of the Revised Statutes to determine exactly what judgments or rulings are appealable by either the state or the defendant. The list in this article includes all possible situations, and it is believed that none has been overlooked. However, in the event that an appealable judgment or ruling is not listed in this article, the court has the discretion and the power to allow an appeal if the basic test of finality is satisfied.

(b) The list of judgments and rulings appealable by the state are intended to conform to the present Louisiana system. In the case of State v. Sushan, 204 La. 672, 16 So.2d 227 (1943), the supreme court ruled that the state had the right to appeal from an adverse ruling on a plea of prescription. Similarly, the dismissal of the prosecution upon the sustaining of a plea of time limitation is appealable by the state under Paragraph (B) (2) above.

(c) The Louisiana Supreme Court has ruled that an appeal cannot be taken by the defendant except from a conviction and sentence. State v. Carrerot, 133 La. 487, 63 So. 599 (1913); State v. O’Neal, 238 La. 977, 70 So. 1011 (1916); State v. Fried, 152 La. 710, 94 So. 327 (1922) State v. LeBlanc, 160 La. 1053, 108 So. 87 (1926). Numerous preliminary rulings are appealable by the state that are not appealable by the defendant, since such decisions end the case. The situation is not the same as to the defendant, however, because he can use a bill of exceptions to preserve his rights and then proceed with the trial. Where interlocutory rulings made by the trial court may cause irreparable injury to the defendant, he has the right to apply for a writ of certiorari to review the interlocutory ruling. State v. Moore, 140 La. 281, 72 So. 965 (1916); State v. Doucet, 199 La. 276, 5 So.2d 894 (1942).

(d) The right of the defendant to appeal from a ruling upon a motion by the state declaring him presently insane, conforms with State v. Hebert, 187 La. 318, 174 So. 369 (1937), and State v. Yaun, 235 La. 105, 102 So.2d 862 (1958). After commitment of the defendant, the remedy for an adverse ruling upon his motion for release is supervisory writs, rather than appeal. Otherwise, the supreme court would be harassed by multiplicity of periodic appeals by committed defendants.
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• Child Custody

•• Visitation

••• General Overview

GOVERNMENTS

• Courts

•• Authority to Adjudicate

CIVIL PROCEDURE

• Appeals

•• Appellate Jurisdiction

••• Final Judgment Rule. — Divorced father was not held in contempt of court for violating a child visitation order where his daughter ran away from his ex-wife, who had full custody, and the daughter wanted to live with her father after the mother physically struck her; because the trial court refused to hold the father in contempt, the appellate court lacked jurisdiction to review the dismissal of the mother’s motion for contempt on appeal. Legrand v. Legrand, 455 So. 2d 705, 1984 La. App. LEXIS 9445 (Aug. 28, 1984).

CRIMINAL LAW & PROCEDURE

• Accusatory Instruments

•• Dismissal

••• General Overview. — La. Code Crim. Proc. Ann. art. 912(B), which allowed the State to appeal an adverse ruling on a motion to quash an indictment, did not apply in a case in which the supreme court did not have jurisdiction under La. Const. 1921 art. 7, § 10 (now La. Const. art. V, § 5), because the sentence faced by defendants had not actually been imposed and a law had not been declared unconstitutional. State v. Murphy, 254 LA. 873, 227 So. 2d 915, 1969 La. LEXIS 3342 (Nov. 10, 1969).

•• Indictments

••• General Overview. — Because of a conflict with the provisions of La. Const. art. V, § 5(D), (E), La. Code Crim. Proc. Ann. art. 912 allowing the state to appeal adverse rulings on matters such as motions to quash an indictment and pleas of double jeopardy are ineffective. State v. Sanders, 337 So. 2d 1131, 1976 La. LEXIS 4405 (Sept. 13, 1976).

• Pretrial Motions & Procedures

•• Disqualification & Recusal. — Defendant’s second trial was timely under La. Code Crim. Proc. Ann. art. 578, which set forth the time limitations for bringing a defendant to trial, where (1) because the court found that defendant’s recusal motion seemed to be of the same genera as a motion to quash, it was covered by La. Code Crim. Proc. Ann. art. 580, given that both motions were motions from which a state could appeal pursuant to La. Code Crim. Proc. Ann. art. 912(B), and (2) accordingly, the state was required to retry defendant within one year of the recusal motion, which it did. State v. McDonald, 838 So. 2d 128, 2003 La. App. LEXIS 221 (Feb. 5, 2003), writ denied by La. 2003-0807, 855 So. 2d 758, 2003 La. LEXIS 3033 (La. Oct. 17, 2003).

• Double Jeopardy

•• Attachment Jeopardy. — Where defendant received a directed verdict of acquittal in his public bribery case, the State had no right of appeal under La. Code Crim. Proc. Ann. art. 912(B) and issuance of any writs would be fruitless as defendant could not be retried based on double jeopardy rules of La. Code Crim. Proc. Ann. art. 596. State v. Baskin, 301 So. 2d 313, 1974 La. LEXIS 4323 (Oct. 11, 1974).

• Guilty Pleas

•• Conditional Pleas. — Defendant’s conditioned his guilty plea to a third driving while intoxicated (DWI) charge on his ability to file an appeal; the conviction and sentence were set aside where the misdemeanor guilty plea to the first DWI was invalid because it did not show a waiver of any constitutional right beyond his right to counsel; the invalid first DWI guilty plea was an essential element of the vacated third DWI conviction. State v. Jones, 404 So. 2d 1192, 1981 La. LEXIS 10180 (Sept. 10, 1981).

• Juries & Jurors

•• Challenges to Jury Venire

••• Fair Cross-Section Challenges

•••• General Overview. — Trial court erred in quashing defendant’s indictment on the ground that La. Code Crim. Proc. Ann. art. 402 and La. Const.1921 art. VII, § 41 (now La. Const. art. V, § 33), which provided women an exemption from jury service unless they filed a declaration with the clerk of court indicating a desire to serve, violated due process; exemption was based on a reasonable classification and was not violative of due process. State v. Enloe, 276 So. 2d 283, 1973 La. LEXIS 5908 (Mar. 26, 1973).

• Jurisdiction & Venue

•• Jurisdiction. — Pursuant to La. Const. art. 5, § 5(E), the supreme court had exclusive jurisdiction over and partially determined defendant’s original appeal, which was filed before July 1, 1982, and, thus, had exclusive jurisdiction over the appeal from the denial of defendant’s motion for a new trial on remand, which was not a final judgment under La. Code Crim. Proc. Ann. art. 912 imposing sentence and was within the scope of the original appeal. State v. Ates, 429 So. 2d 176, 1983 La. App. LEXIS 7932 (Feb. 3, 1983).

La. Code Crim. Proc. Ann. art. 912(B), which allowed the State to appeal an adverse ruling on a motion to quash an indictment, did not apply in a case in which the supreme court did not have jurisdiction under La. Const. 1921 art. 7, § 10 (now La. Const. art. V, § 5), because the sentence faced by defendants had not actually been imposed and a law had not been declared unconstitutional. State v. Murphy, 254 LA. 873, 227 So. 2d 915, 1969 La. LEXIS 3342 (Nov. 10, 1969).

• Defenses

•• Insanity

••• General Overview. — Appeal from the trial court’s ruling that defendant was sane and able to stand trial was interlocutory under former La. Rev. Stat. Ann. § 15:540 (now La. Code Crim. Proc. Ann. art. 912), and was dismissed as such by the court of appeal. State v. Burrows, 250 LA. 658, 198 So. 2d 393, 1967 La. LEXIS 2648 (May 1, 1967).

• Sentencing

•• Alternatives

••• Probation

•••• General Overview. — Appellate court lacked jurisdiction of a trial court’s ruling that revoked a defendant’s probation and imposed a sentence that was less than the original sentence because such ruling was subject to review by an application for supervisory writs, pursuant to La. Code Crim. Proc. Ann. art. 912. Even though the State argued that La. Code Crim. Proc. Ann. art. 881.2(B)(1)(a) was applicable since the State could appeal or seek review of a sentence if it was not imposed in conformity with mandatory statutory requirements, as the State argued was the case at hand, the court held that art. 881.2(B)(1)(a) did not confer jurisdiction. State v. Franks, 902 So. 2d 450, 2005 La. App. LEXIS 1071 (Apr. 26, 2005).

The motion correctly states the law that the revocation of a defendant’s probation is subject to review in the appellate court by an application for supervisory writs, not by appeal. State v. McDougald, 829 So. 2d 525, 2002 La. App. LEXIS 2839 (Sept. 30, 2002).

Where defendant’s probation was revoked because he failed to report to his probation office and violated the terms of his home incarceration, the appeal of the revocation was dismissed; defendant had no right of appeal from the revocation of his probation where it was properly reviewed under the court’s supervisory jurisdiction under La. Code Crim. Proc. Ann. art. 912. State v. Anderson, 776 So. 2d 1289, 2000 La. App. LEXIS 3444 (Dec. 27, 2000).

•• Appeals

••• General Overview. — Defendant may appeal from a judgment which imposes a sentence, La. Code Crim. Proc. Ann. art. 912(C)(1), and such appeals are favored in the law. State v. Simmons, 781 So. 2d 821, 2001 La. App. LEXIS 381 (Feb. 28, 2001).

Appeal from a conviction for the misdemeanor of trespass was dismissed because the defendant had never actually been sentenced as required by La. Code Crim. Proc. Ann. art. 912(A). State v. Polkey, 669 So. 2d 2, 1996 La. App. LEXIS 75 (Jan. 17, 1996).

•• Corrections, Modifications & Reductions

••• Illegal Sentences. — Defendant’s appeal was dismissed because the trial court’s judgment that denied defendant application for post-conviction relief was not subject to appeal under the provisions of La. Code Crim. Proc. Ann. art. 930.6, and defendant’s motion for review and correction of an illegal sentence was not a final judgment subject to appeal under the provisions of La. Code Crim. Proc. Ann. art. 912. State v. Benoit, 446 So. 2d 921, 1984 La. App. LEXIS 8300 (Feb. 28, 1984), writ denied by 448 So. 2d 113, 1984 La. LEXIS 8731 (La. 1984).

•• Guidelines

••• Adjustments & Enhancements

•••• Criminal History

••••• Prior Felonies. — Where the trial court did not sentence a defendant on one count of his conviction, he could appeal that conviction because that conviction could be used as a predicate offense for habitual offender status. State v. Blank, 745 So. 2d 1210, 1999 La. App. LEXIS 3141 (Nov. 5, 1999), writ denied by La. 1999-3444, 762 So. 2d 12, 2000 La. LEXIS 1395 (La. May 12, 2000).

•• Imposition. — Since defendant’s sentence was illegal where his convictions for four counts or armed robbery required the imposition of four separate sentences, his appeal was not properly before the court of appeal pursuant to La. Code Crim. Proc. Ann. art. 912(C)(1). State v. Soco, 657 So. 2d 603, 1995 La. App. LEXIS 1895 (June 23, 1995).

Where defendant was convicted of violating the State Obscenity Statute, La. Rev. Stat. Ann. § 14:106, and when the conviction related to one act of obscenity, error resulted when the trial court imposed sentence with respect to three violations of the obscenity statute and the defendant was permitted to appeal under La. Code Crim. Proc. Ann. art. 912. State v. Todd, 278 So. 2d 36, 1973 La. LEXIS 5736 (May 7, 1973).

••• General Overview. — Where defendant was convicted on two counts of armed robbery, but the record did not show that he was sentenced on both counts, his sentence was invalid, and he could not appeal pursuant to La. Code Crim. Proc. Ann. art. 912(C)(1), until all sentences had been imposed. State v. Brady, 506 So. 2d 802, 1987 La. App. LEXIS 9332 (Apr. 14, 1987).

•• Multiple Convictions. — Where defendant was convicted of attempted forgery and sentenced as a fourth felony offender and then, as the appellate court directed, sentenced as a second offender, two motions to quash the bill of information were properly granted; the state did not have the right to appeal. State v. Jackson, 298 So. 2d 777, 1974 La. LEXIS 4559 (July 1, 1974).

•• Suspension. — Because the trial court made no finding of guilt and suspended and probated defendant’s sentence, defendant could not challenge the denial of his motion to suppress as the judgment entered against him was not yet final as contemplated by La. Code Crim. Proc. Ann. art. 912A. State v. Ruth, 470 So. 2d 167, 1985 La. App. LEXIS 8793 (May 2, 1985).

• Postconviction Proceedings

•• Arrest of Judgment. — Effect of sustaining defendant’s motion in arrest of judgment by the trial judge was to strike down the conviction, and if a defendant was not “convicted” of a felony, the Louisiana Supreme Court lacked appellate jurisdiction to entertain the State’s appeal of the trial court’s grant of a motion in arrest of judgment; La. Code Crim. Proc. Ann. art. 912(B)(4), being in conflict with former La. Const. art. V, § 5(D), ceased upon the effective date of the 1974 Louisiana Constitution, but the State’s appeal could be treated as an application for a writ of review. State v. Ijaz, 427 So. 2d 848, 1983 La. LEXIS 9889 (Feb. 23, 1983).

• Appeals

•• Appellate Jurisdiction

••• Extraordinary Writs. — Defendant’s direct appeal from a denial of his motion to quash and dismiss the prosecution was improper because, pursuant to La. Code Crim. Proc. Ann. art. 912(c)(1), the correct procedural mechanism was an application for supervisory writs, not an appeal. State v. Williams, 740 So. 2d 225, 1999 La. App. LEXIS 2210 (July 27, 1999).

••• Interlocutory Appeals. — Where there had been no final adjudication of guilt from which an appeal could be taken, defendant could not appeal the denial of his motion to suppress per La. Code Crim. Proc. Ann. art. 912(A). State v. Henry, 572 So. 2d 761, 1990 La. App. LEXIS 2989 (Dec. 20, 1990), writ of certiorari denied by 576 So. 2d 47, 1991 La. LEXIS 605 (La. 1991).

Guilty plea, and following sentence of probation, followed by clearing of the defendant’s record upon his discharge from probation was not a final order, and his appeal of the trial court’s denial of his suppression motion was dismissed. State v. Jupiter, 488 So. 2d 1236, 1986 La. App. LEXIS 6816 (May 12, 1986), remanded by 493 So. 2d 1208, 1986 La. LEXIS 7170 (La. 1986).

Because the trial court made no finding of guilt and suspended and probated defendant’s sentence, defendant could not challenge the denial of his motion to suppress as the judgment entered against him was not yet final as contemplated by La. Code Crim. Proc. Ann. art. 912A. State v. Ruth, 470 So. 2d 167, 1985 La. App. LEXIS 8793 (May 2, 1985).

Judgment convicting defendant of two counts of simple burglary, after he pleaded guilty to both counts, and the resulting sentences constituted a final appealable judgment pursuant to La. Code Crim. Proc. Ann. art. 912. State v. Coats, 260 LA. 64, 255 So. 2d 75, 1971 La. LEXIS 3873 (Nov. 23, 1971).

Appeal from the trial court’s ruling that defendant was sane and able to stand trial was interlocutory under former La. Rev. Stat. Ann. § 15:540 (now La. Code Crim. Proc. Ann. art. 912), and was dismissed as such by the court of appeal. State v. Burrows, 250 LA. 658, 198 So. 2d 393, 1967 La. LEXIS 2648 (May 1, 1967).

•• Procedures

••• Time Limitations. — Defendant’s appeal of his conviction for burglary of a motor vehicle was timely filed pursuant to La. Code Crim. Proc. Ann. art. 912 where it was filed immediately after his sentencing but more than five days after his conviction; since only a final judgment or ruling was appealable and defendant had not been sentenced, the proceedings were not at an end and the conviction was not final, and appeal delays commenced when the sentence was imposed, not when defendant was convicted. State v. Ewens, 735 So. 2d 89, 1999 La. App. LEXIS 785 (Mar. 30, 1999), writ denied by La. 99-1218, 750 So. 2d 179, 1999 La. LEXIS 2571 (La. Oct. 8, 1999).

•• Reviewability

••• General Overview. — Where defendant was found not guilty by reason of insanity, the trial court’s denial of a motion to reconsider sentence was not appealable as there was no conviction and sentence, but the appellate court treated the appeal as an application for supervisory writs. State v. Sorina, 770 So. 2d 837, 2000 La. App. LEXIS 2513 (Sept. 27, 2000).

Where the trial court did not sentence a defendant on one count of his conviction, he could appeal that conviction because that conviction could be used as a predicate offense for habitual offender status. State v. Blank, 745 So. 2d 1210, 1999 La. App. LEXIS 3141 (Nov. 5, 1999), writ denied by La. 1999-3444, 762 So. 2d 12, 2000 La. LEXIS 1395 (La. May 12, 2000).

Since defendant’s sentence was illegal where his convictions for four counts or armed robbery required the imposition of four separate sentences, his appeal was not properly before the court of appeal pursuant to La. Code Crim. Proc. Ann. art. 912(C)(1). State v. Soco, 657 So. 2d 603, 1995 La. App. LEXIS 1895 (June 23, 1995).

While the State had the right to appeal the trial court’s ruling regarding a plea of time limitations, its failure to file within the appeal delays provided by La. Code Crim. Proc. Ann. art. 912(B)(2) deprived the trial court of jurisdiction to act on the State’s motion to reconsider. State v. Thibodeaux, 652 So. 2d 523, 1995 La. LEXIS 808 (Mar. 24, 1995).

••• Preservation for Review

•••• General Overview. — Defendant’s motion to quash the indictment was an adverse ruling, pursuant to La. Code Crim. Proc. Ann. art. 912(B), from which the State could appeal. State v. Garrus, 849 So. 2d 796, 2003 La. App. LEXIS 1770 (June 4, 2003).

When a motion for an appeal is made in conformity with La. Code Crim. Proc. Ann. arts. 912 and 914, the court shall order an appeal, and set the return date in the order. State v. Kraft, 294 So. 2d 219, 1974 La. LEXIS 3266 (Apr. 29, 1974).

•• Right to Appeal

••• Defendants. — Where defendant’s probation was revoked because he failed to report to his probation office and violated the terms of his home incarceration, the appeal of the revocation was dismissed; defendant had no right of appeal from the revocation of his probation where it was properly reviewed under the court’s supervisory jurisdiction under La. Code Crim. Proc. Ann. art. 912. State v. Anderson, 776 So. 2d 1289, 2000 La. App. LEXIS 3444 (Dec. 27, 2000).

Where defendant was found not guilty by reason of insanity, the trial court’s denial of a motion to reconsider sentence was not appealable as there was no conviction and sentence, but the appellate court treated the appeal as an application for supervisory writs. State v. Sorina, 770 So. 2d 837, 2000 La. App. LEXIS 2513 (Sept. 27, 2000).

Under La. Code Crim. Proc. Ann. art. 912(C)(1), defendant was permitted to appeal his conviction only where a sentence had been imposed, and where the trial court imposed a single life sentence as a third offender following his two convictions for aggravated criminal damage to property, before defendant’s appeal of his convictions could be considered, the case had to be remanded for imposition of a lawful sentence. State v. Horne, 768 So. 2d 228, 2000 La. App. LEXIS 2282 (Sept. 22, 2000).

Under La. Code Crim. Proc. Ann. art. 912(C), the judgments or rulings from which a defendant may appeal include, but are not limited to a judgment which imposes sentence and a ruling upon a motion by the state declaring the present insanity of the defendant. State v. Branch, 759 So. 2d 31, 2000 La. LEXIS 760 (Mar. 17, 2000).

Defendant’s direct appeal from a denial of his motion to quash and dismiss the prosecution was improper because, pursuant to La. Code Crim. Proc. Ann. art. 912(c)(1), the correct procedural mechanism was an application for supervisory writs, not an appeal. State v. Williams, 740 So. 2d 225, 1999 La. App. LEXIS 2210 (July 27, 1999).

Defendant’s appeal of his conviction for burglary of a motor vehicle was timely filed pursuant to La. Code Crim. Proc. Ann. art. 912 where it was filed immediately after his sentencing but more than five days after his conviction; since only a final judgment or ruling was appealable and defendant had not been sentenced, the proceedings were not at an end and the conviction was not final, and appeal delays commenced when the sentence was imposed, not when defendant was convicted. State v. Ewens, 735 So. 2d 89, 1999 La. App. LEXIS 785 (Mar. 30, 1999), writ denied by La. 99-1218, 750 So. 2d 179, 1999 La. LEXIS 2571 (La. Oct. 8, 1999).

Appeal from a conviction for the misdemeanor of trespass was dismissed because the defendant had never actually been sentenced as required by La. Code Crim. Proc. Ann. art. 912(A). State v. Polkey, 669 So. 2d 2, 1996 La. App. LEXIS 75 (Jan. 17, 1996).

Under La. Code Crim. Proc. Ann. art. 912C(1) the defendants could only appeal their sentences if they had been legally sentenced; the trial court improperly only sentenced them to one sentence for all eight counts of their charges, which was not a legal sentence, and therefore the defendants had to be remanded for resentencing. State v. Russland Enterprises, Inc., 542 So. 2d 154, 1989 La. App. LEXIS 611 (Apr. 11, 1989).

The appellate court had jurisdiction under La. Const. art. V, § 10(A) to hear the appeal and the state had authorization under La. Code Crim. Proc. Ann. art. 912(B) to appeal an adverse ruling on a motion by a criminal defendant to quash a bill of information. State v. Hiles, 527 So. 2d 1109, 1988 La. App. LEXIS 1628 (June 21, 1988).

Where defendant was convicted on two counts of armed robbery, but the record did not show that he was sentenced on both counts, his sentence was invalid, and he could not appeal pursuant to La. Code Crim. Proc. Ann. art. 912(C)(1), until all sentences had been imposed. State v. Brady, 506 So. 2d 802, 1987 La. App. LEXIS 9332 (Apr. 14, 1987).

Where defendant’s sentence was deferred and not final, the appellate court had no jurisdiction to hear an appeal of the district court’s denial of defendant’s motion to suppress evidence because La. Code Crim. Proc. Ann. art. 912(A) provided that only final judgments were appealable, but the appellate court could treat the matter like an application for supervisory writs. State v. Stevens, 497 So. 2d 12, 1986 La. App. LEXIS 7744 (Oct. 9, 1986).

Defendant had no right of direct appeal from the judgment of conviction and sentence rendered by the juvenile court for neglect of family; while La. Code Crim. Proc. Ann. art. 912(C) provided that defendant could appeal a judgment imposing sentence, La. Code Crim. Proc. Ann. art. 912.1(B) further limits defendant’s right to appeal to cases triable by jury and there was no right to a jury trial under the provisions of La. Const. art. I, § 17 and La. Code Crim. Proc. Ann. art. 779 in defendant’s case. State v. Clause, 486 So. 2d 1206, 1986 La. App. LEXIS 6671 (Apr. 15, 1986).

La. Code Crim. Proc. Ann. art. 915 requires the court to order an appeal when a motion for appeal is made in conformity with La. Code Crim. Proc. Ann. arts. 912, 914 and 914.1; however, when a defendant fails to make a motion for appeal within the time provided in La. Code Crim. Proc. Ann. art. 914, he loses the right to obtain an appeal by simply filing a motion for appeal in the trial court, not because the trial court has been divested of jurisdiction, but because the conviction and sentence became final when the defendant failed to appeal timely. Any contrary holding in State v. Braxton, 428 So. 2d 1153 (La. App. 3d Cir. 1983), was overruled. State v. Counterman, 475 So. 2d 336, 1985 La. LEXIS 9223 (Sept. 10, 1985).

Judgment convicting defendant of two counts of simple burglary, after he pleaded guilty to both counts, and the resulting sentences constituted a final appealable judgment pursuant to La. Code Crim. Proc. Ann. art. 912. State v. Coats, 260 LA. 64, 255 So. 2d 75, 1971 La. LEXIS 3873 (Nov. 23, 1971).

La. Code Crim. Proc. Ann. art. 912(B), which allowed the State to appeal an adverse ruling on a motion to quash an indictment, did not apply in a case in which the supreme court did not have jurisdiction under La. Const. 1921 art. 7, § 10 (now La. Const. art. V, § 5), because the sentence faced by defendants had not actually been imposed and a law had not been declared unconstitutional. State v. Murphy, 254 LA. 873, 227 So. 2d 915, 1969 La. LEXIS 3342 (Nov. 10, 1969).

••• Government. — Defendant’s motion to quash the indictment was an adverse ruling, pursuant to La. Code Crim. Proc. Ann. art. 912(B), from which the State could appeal. State v. Garrus, 849 So. 2d 796, 2003 La. App. LEXIS 1770 (June 4, 2003).

Defendant’s second trial was timely under La. Code Crim. Proc. Ann. art. 578, which set forth the time limitations for bringing a defendant to trial, where (1) because the court found that defendant’s recusal motion seemed to be of the same genera as a motion to quash, it was covered by La. Code Crim. Proc. Ann. art. 580, given that both motions were motions from which a state could appeal pursuant to La. Code Crim. Proc. Ann. art. 912(B), and (2) accordingly, the state was required to retry defendant within one year of the recusal motion, which it did. State v. McDonald, 838 So. 2d 128, 2003 La. App. LEXIS 221 (Feb. 5, 2003), writ denied by La. 2003-0807, 855 So. 2d 758, 2003 La. LEXIS 3033 (La. Oct. 17, 2003).

Effect of sustaining defendant’s motion in arrest of judgment by the trial judge was to strike down the conviction, and if a defendant was not “convicted” of a felony, the Louisiana Supreme Court lacked appellate jurisdiction to entertain the State’s appeal of the trial court’s grant of a motion in arrest of judgment; La. Code Crim. Proc. Ann. art. 912(B)(4), being in conflict with former La. Const. art. V, § 5(D), ceased upon the effective date of the 1974 Louisiana Constitution, but the State’s appeal could be treated as an application for a writ of review. State v. Ijaz, 427 So. 2d 848, 1983 La. LEXIS 9889 (Feb. 23, 1983).

Because of a conflict with the provisions of La. Const. art. V, § 5(D), (E), La. Code Crim. Proc. Ann. art. 912 allowing the state to appeal adverse rulings on matters such as motions to quash an indictment and pleas of double jeopardy are ineffective. State v. Sanders, 337 So. 2d 1131, 1976 La. LEXIS 4405 (Sept. 13, 1976).

Where defendant received a directed verdict of acquittal in his public bribery case, the State had no right of appeal under La. Code Crim. Proc. Ann. art. 912(B) and issuance of any writs would be fruitless as defendant could not be retried based on double jeopardy rules of La. Code Crim. Proc. Ann. art. 596. State v. Baskin, 301 So. 2d 313, 1974 La. LEXIS 4323 (Oct. 11, 1974).

FAMILY LAW

• Child Custody

•• Visitation

••• General Overview. — Divorced father was not held in contempt of court for violating a child visitation order where his daughter ran away from his ex-wife, who had full custody, and the daughter wanted to live with her father after the mother physically struck her; because the trial court refused to hold the father in contempt, the appellate court lacked jurisdiction to review the dismissal of the mother’s motion for contempt on appeal. Legrand v. Legrand, 455 So. 2d 705, 1984 La. App. LEXIS 9445 (Aug. 28, 1984).

GOVERNMENTS

• Courts

•• Authority to Adjudicate. — The appellate court had jurisdiction under La. Const. art. V, § 10(A) to hear the appeal and the state had authorization under La. Code Crim. Proc. Ann. art. 912(B) to appeal an adverse ruling on a motion by a criminal defendant to quash a bill of information. State v. Hiles, 527 So. 2d 1109, 1988 La. App. LEXIS 1628 (June 21, 1988).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Considerations Concerning Harmless Error in Louisiana Criminal Cases. 64 La. L. Rev. 21 (Fall, 2003).

Comment: Disclosure of Medical Information Under Louisiana and Federal Law. 65 Tul. L. Rev. 169 (November, 1990).

Article: The “New” Judicial Solution: Occasions for and Limits to Judicial Creativity. 54 Tul. L. Rev. 877 (June, 1980).

Art. 912.1. Right of appeal and application for review; defendant.

A. (1) The defendant may appeal to the supreme court from a judgment in a capital case in which a sentence of death actually has been imposed.

(2) Except as provided in Code of Criminal Procedure Article 905.9, such defendant may waive his right of appeal. The defendant shall be informed, both in writing and orally, of this right to waive appeal upon appointment of appellate counsel.

B. (1) The defendant may appeal to the court of appeal from a judgment in a criminal case triable by jury, except as provided in Paragraph A or Subparagraph (2) of this Paragraph.

(2) An appeal from a judgment in a criminal case triable by jury from a city court located in the Nineteenth Judicial District, except as provided in Paragraph A of this Article, shall be taken to the Nineteenth Judicial District in the parish of East Baton Rouge.

C. (1) In all other cases not otherwise provided by law, the defendant has the right of judicial review by application to the court of appeal for a writ of review. This application shall be accompanied by a complete record of all evidence upon which the judgment is based unless the defendant intelligently waives the right to cause all or any portion of the record to accompany the application.

(2) An application for review by the defendant shall not suspend the execution of sentence, unless the defendant is admitted to postconviction bail. (Added by Acts 1974, Ex. Sess., No. 28, § 1, eff. Jan. 1, 1975; Amended by Acts 1980, No. 516, § 1, eff. July 1, 1982; Acts 1986, No. 443, § 1; Acts 2001, No. 1134, § 2, eff. Aug. 15, 2001; Acts 2010, No. 674, § 1, eff. Oct. 1, 2010.)

2010 Amendments. — The 2010 amendment by No. 674 added the (A)(1) designation; and added (A)(2).

2001 Amendments. — Acts 2001, No. 1134, § 2, effective August 15, 2001, inserted “or Subparagraph (B)(2)” in (B)(1); and added (B)(2).
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Property Crimes

••• Larceny & Theft

•••• General Overview. — Defendant’s conviction for misdemeanor theft was not appealable since a conviction for a misdemeanor offense is not appealable. State v. Suthon, 746 So. 2d 240, 1999 La. App. LEXIS 3004 (Oct. 29, 1999).

• Trials

•• Defendant’s Rights

••• Right to Jury Trial

•••• Misdemeanors. — Where defendant was charged with taking mullet from state waters out of season and he was facing a fine of more that $ 1000, defendant was entitled to a jury trial; the record did not indicate that the trial judge informed defendant of his right to a jury, so he could not have made a valid waiver of his right to a jury, and the appellate court had appellate jurisdiction, as the matter should have been tried to a jury. State v. Thompson, 848 So. 2d 703, 2003 La. App. LEXIS 1641 (May 21, 2003).

Pursuant to La. Const. art. 5, § 10 and La. Code Crim. Proc. Ann. art. 912.1, criminal appeals are limited to only those cases that are triable to a jury. State v. Chess, 762 So. 2d 1286, 2000 La. App. LEXIS 1714 (June 27, 2000).

Where defendant was convicted of both a misdemeanor and a felony, the appellate court granted defendant’s motion to consolidate the review of both convictions arising out of a simultaneously conducted trial notwithstanding the fact that the court’s jurisdiction did not extend to a misdemeanor conviction that was not triable by a jury under La. Const. art. V, § 10 and La. Code Crim. Proc. Ann. art. 912.1. State v. Johnson, 728 So. 2d 901, 1999 La. App. LEXIS 151 (Jan. 26, 1999), writ denied by La. 99-0624, 745 So. 2d 1187, 1999 La. LEXIS 1788 (La. June 25, 1999).

Pursuant to La. Code Crim. Proc. Ann. art. 493.1, when two or more misdemeanors were joined in the same bill of information, the maximum aggregate penalty that could be imposed was six months; therefore, defendant’s case was not triable by a jury under La. Const. art. V § 10, or La. Code Crim. Proc. Ann. art. 912.1, and his conviction was not appealable. State v. Robinson, 707 So. 2d 81, 1998 La. App. LEXIS 77 (Jan. 14, 1998).

• Sentencing

•• General Overview. — Under La. Const. art. V, § 5(D) and La. Code Crim. Proc. Ann. art. 912.1, defendants’ appeal from their convictions for aggravated assault in violation of La. Rev. Stat. Ann. § 14:37 and their respective sentences of six months imprisonment in the parish jail were not subject to review by the Supreme Court of Louisiana; hence, the court denied their applications for supervisory writs. State v. Brumfield, 319 So. 2d 402, 1975 La. LEXIS 3965 (Oct. 1, 1975).

•• Forfeitures

••• General Overview. — As the court had previously determined that in a forfeiture proceeding a defendant has no right to a jury trial, the defendant had no right of appeal under La. Code Crim. Proc. Ann. art. 912.1(B); however, forfeiture is a quasi-criminal proceeding and defendant had the right of judicial review by application to the court of appeal for a writ of appeal under La. Code Crim. Proc. Ann. art. 912.1(C). State v. Cook, 460 So. 2d 1075, 1984 La. App. LEXIS 10062 (Dec. 5, 1984), writ of certiorari denied by 466 So. 2d 465, 1985 La. LEXIS 8416 (La. 1985), writ of certiorari denied by 466 So. 2d 466, 1985 La. LEXIS 8417 (La. 1985).

• Appeals

•• Reviewability

••• General Overview. — Under La. Const. art. V, § 5(D) and La. Code Crim. Proc. Ann. art. 912.1, defendants’ appeal from their convictions for aggravated assault in violation of La. Rev. Stat. Ann. § 14:37 and their respective sentences of six months imprisonment in the parish jail were not subject to review by the Supreme Court of Louisiana; hence, the court denied their applications for supervisory writs. State v. Brumfield, 319 So. 2d 402, 1975 La. LEXIS 3965 (Oct. 1, 1975).

•• Right to Appeal

••• Defendants. — Defendant’s conviction for misdemeanor theft was not appealable since a conviction for a misdemeanor offense is not appealable. State v. Suthon, 746 So. 2d 240, 1999 La. App. LEXIS 3004 (Oct. 29, 1999).

Pursuant to La. Code Crim. Proc. Ann. art. 912.1, defendant properly appealed her conviction and sentence for possession of marijuana although the conviction was for a misdemeanor offense because the actual charges in the case involved a felony. State v. Wolfe, 740 So. 2d 701, 1999 La. App. LEXIS 1651 (May 18, 1999).

Where defendant was convicted of both a misdemeanor and a felony, the appellate court granted defendant’s motion to consolidate the review of both convictions arising out of a simultaneously conducted trial notwithstanding the fact that the court’s jurisdiction did not extend to a misdemeanor conviction that was not triable by a jury under La. Const. art. V, § 10 and La. Code Crim. Proc. Ann. art. 912.1. State v. Johnson, 728 So. 2d 901, 1999 La. App. LEXIS 151 (Jan. 26, 1999), writ denied by La. 99-0624, 745 So. 2d 1187, 1999 La. LEXIS 1788 (La. June 25, 1999).

Defendant who was convicted of the misdemeanor of trespass, not triable by jury, had no right to appeal his conviction. State v. Polkey, 669 So. 2d 2, 1996 La. App. LEXIS 75 (Jan. 17, 1996).

Court could not exercise its appellate jurisdiction over an appeal by defendant of a misdemeanor conviction that was not triable by jury. State v. Robinson, 653 So. 2d 669, 1995 La. App. LEXIS 613 (Mar. 15, 1995).

Defendant had no right of direct appeal from the judgment of conviction and sentence rendered by the juvenile court for neglect of family; while La. Code Crim. Proc. Ann. art. 912(C) provided that defendant could appeal a judgment imposing sentence, La. Code Crim. Proc. Ann. art. 912.1(B) further limits defendant’s right to appeal to cases triable by jury and there was no right to a jury trial under the provisions of La. Const. art. I, § 17 and La. Code Crim. Proc. Ann. art. 779 in defendant’s case. State v. Clause, 486 So. 2d 1206, 1986 La. App. LEXIS 6671 (Apr. 15, 1986).

As the court had previously determined that in a forfeiture proceeding a defendant has no right to a jury trial, the defendant had no right of appeal under La. Code Crim. Proc. Ann. art. 912.1(B); however, forfeiture is a quasi-criminal proceeding and defendant had the right of judicial review by application to the court of appeal for a writ of appeal under La. Code Crim. Proc. Ann. art. 912.1(C). State v. Cook, 460 So. 2d 1075, 1984 La. App. LEXIS 10062 (Dec. 5, 1984), writ of certiorari denied by 466 So. 2d 465, 1985 La. LEXIS 8416 (La. 1985), writ of certiorari denied by 466 So. 2d 466, 1985 La. LEXIS 8417 (La. 1985).

Defendant had no right to an appeal of her conviction for misdemeanor theft, a violation of La. Rev. Stat. Ann. § 14:67, where she had no right to a jury trial. State v. Richard, 442 So. 2d 711, 1983 La. App. LEXIS 9664 (Nov. 22, 1983).

Pursuant to La. Code Crim. Proc. Ann. art. 912.1, defendant did not have a right to appeal to the district court because he was convicted in a city court of violating a state statute; nor did defendant have a right to appeal to the Louisiana Supreme Court because his sentence was less than six months and his fine less than five hundred dollars. Baton Rouge v. Malik, 404 So. 2d 883, 1981 La. LEXIS 10280 (May 18, 1981).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A misdemeanor involving the violation of any ordinance or rule other than a state statute tried in a city court is appealable to the district court on the law alone. If tried under a state statute in city court, defendant has right of review by application for writ of review to the Supreme Court., OPINION NUMBER 78-129, La. Atty. Gen. Op. No. 1978-129; 1978 La. AG LEXIS 1054.

Once a criminal prosecution is commenced in a city court with jurisdiction, the case may not be transferred to a district court with concurrent jurisdiction; however, subject to certain restrictions, a district court nonetheless hear the case, either in capacity as an appellate court, or upon the proper filin of a noe prosemi., Opinion No. 95-078, La. Atty. Gen. Op. No. 1995-078; 1995 La. AG LEXIS 64.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Recent Development: Statev. Cage: Harmless Error Analysis in Louisiana After Fulminante. 66 Tul. L. Rev. 1086 (March, 1992).

Art. 913. Effect of appeal.

A. An appeal by the state suspends the ruling or judgment from which the appeal is taken, except when the ruling or judgment requires the release of the defendant.

B. An appeal by the defendant shall not suspend the execution of sentence, unless the defendant is admitted to postconviction bail. (Amended by Acts 1982, No. 736, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Former R.S. 15:539 allowed only suspensive appeals in criminal cases. The Reporter was unable to find any judicial interpretation, under former R.S. 15:539, that dealt with the status of the defendant when an appeal was taken by the state. Therefore, research was conducted for the law of other states. Sec. 441 of the A.L.I. Code of Criminal Procedure reads:

“An appeal by the state in no case stays the operation of an order in favor of the defendant except when the appeal is from an order granting a new trial.”

The Commentary to Sec. 441 lists numerous states that have identical provisions to Sec. 441. Rule 359 of the Rules of Criminal procedure of Arizona has an identical provision, and it should be noted that the Arizona Code is very recent and well done. Apparently, the majority of states do not follow the former Louisiana rule that all appeals are suspensive.

In view of the law in most states, and in fairness to defendants, this article changes the law to require release when a court of competent jurisdiction has rendered a ruling or judgment in the defendant’s favor that unless suspended would require his release.

An appeal by the state from a ruling on recusation or change of venue will be suspensive. An appeal by the state from a ruling arresting the judgment may or may not be suspensive, depending upon whether the ruling has the effect of releasing the defendant. For example, a ruling arresting judgment on the ground that the indictment or statute is unconstitutional requires the release of the defendant, but a ruling arresting judgment on the ground of a defective verdict does not require the release of the defendant.

(b) This article changes the law by allowing a defendant who is not or cannot be admitted to bail to obtain credit for the time he serves pending the determination of the appeal, under limited circumstances.

Art. 881 provides that the court may amend or change a legal sentence within the legal limits of its discretion, prior to the beginning of execution of the sentence.

(c) The provisions in former R.S. 15:550, 15:550.1, and 15:551, dealing with bail pending appeal in felony and misdemeanor cases, respectively, are omitted from this article, because they are adequately covered in Art. 314. See also Art. 322.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• Escape

•••• General Overview. — Although defendant’s appeal from a simple burglary conviction was pending at the time he escaped from the parish jail, the appeal merely postponed the performance of that sentence because under La. Code Crim. Proc. Ann. art. 913, the word “execution” as it relates to criminal sentences is defined as the process of performing a judgment or sentence of a court; hence, on appeal the court affirmed defendant’s conviction for simple escape. State v. Collins, 322 So. 2d 209, 1975 La. LEXIS 4164 (Nov. 3, 1975).

•• Property Crimes

••• Burglary & Criminal Trespass

•••• General Overview. — Although defendant’s appeal from a simple burglary conviction was pending at the time he escaped from the parish jail, the appeal merely postponed the performance of that sentence because under La. Code Crim. Proc. Ann. art. 913, the word “execution” as it relates to criminal sentences is defined as the process of performing a judgment or sentence of a court; hence, on appeal the court affirmed defendant’s conviction for simple escape. State v. Collins, 322 So. 2d 209, 1975 La. LEXIS 4164 (Nov. 3, 1975).

• Bail

•• Release Pending Appeal & Sentencing. — With respect to defendant’s application for review of the denial of defendant’s request for a stay order to suspend a special condition of probation, the suspension of the execution of the sentence during judicial review was governed by the furnishing of post-sentence bail and not by application to the court for a stay order under La. Code Crim. Proc. Ann. arts. 314, 913(B) and La. Const. art. 1, § 18. State v. Boudreaux, 475 So. 2d 1133, 1985 La. App. LEXIS 9857 (Oct. 2, 1985).

• Defenses

•• Insanity

••• Insanity Defense. — Under former La. Rev. Stat. Ann. § 15:539 (now La. Code Crim. Proc. Ann. art. 913), the trial court did not have jurisdiction to execute the commitment order for the relator as the relator filed a suspensive appeal of the order and the execution was therefore stayed and suspended pending resolution of the order. State v. Yaun, 235 LA. 105, 102 So. 2d 862, 1958 La. LEXIS 1182 (May 26, 1958).

• Sentencing

•• Appeals

••• General Overview. — Sole effect of an appeal on an imposed sentence under La. Code Crim. Proc. Ann. art. 913 is to suspend its execution pending outcome of the appeal; the appeal does not in any material way alter the existence or nature of the sentence. State v. Morgan, 306 So. 2d 701, 1975 La. LEXIS 3812 (Jan. 20, 1975).

•• Suspension. — Pursuant to La. Code Crim. Proc. Ann. art. 913, while the sentence of a defendant who has appealed, who has a bail obligation fixed, and who posts a sufficient bond, is suspended, the sentence of a defendant who has appealed, who has a bail obligation fixed, but who never actually posts a sufficient bond, is not suspended because that defendant is not admitted to bail. Winston v. Bishop, 762 So. 2d 179, 2000 La. App. LEXIS 1999 (May 12, 2000), writ denied by La. 2000-2889, 794 So. 2d 810, 2001 La. LEXIS 2236 (La. June 29, 2001).

GOVERNMENTS

• Local Governments

•• Elections. — Actual imprisonment was not required to disqualify a candidate for an election under La. Const. art. I, § 10(B)(2) and the suspension of the execution of the candidate’s sentence pursuant to La. Code Crim. Proc. Ann. art. 913 did not mean the candidate was not “under an order of imprisonment” pursuant to La. Rev. Stat. Ann. § 18:451 and La. Const. art. I, § 10(B)(2). Rosamond v. Alexander, 846 So. 2d 829, 2003 La. App. LEXIS 498 (Feb. 28, 2003).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 15:706, OPINION No. 78-1485, La. Atty. Gen. Op. No. 1978-1485; 1978 La. AG LEXIS 107.

Upon an appeal from a conviction in a mayor’s court to a district court under R.S. 33:1896 the fines, penalties and forfeitures assessed by the district court must be disbursed to the treasury of the parish in which the district court is situated as provided by R.S. 15:571.11., OPINION No. 82-947, La. Atty. Gen. Op. No. 1982-947; 1982 La. AG LEXIS 177.

A person who has been convicted of a crime, whether sentenced to parish prison or the Department of Corrections, may be made to work, without specific legislative authorization unless such person had an appeal of their criminal conviction pending prior to the effective date of Act 736 of 1982 or unless such person is admitted to post conviction bail., OPINION NUMBER 83-430, La. Atty. Gen. Op. No. 1983-430; 1983 La. AG LEXIS 480.

State legislature obligates sheriff to house Department of Corrections inmates where Department has not agreed to take custody; police jury has been preempted in this field., OPINION No. 83-67, La. Atty. Gen. Op. No. 1983-67; 1983 La. AG LEXIS 631.

CHAPTER 2. PROCEDURE IN LOWER COURT FOR APPEAL.

Art. 914. Method and time of appeal.

A. A motion for an appeal may be made orally in open court or by filing a written motion with the clerk. The motion shall be entered in the minutes of the court.

B. The motion for an appeal must be made no later than:

(1) Thirty days after the rendition of the judgment or ruling from which the appeal is taken.

(2) Thirty days from the ruling on a motion to reconsider sentence filed pursuant to Article 881.1, should such a motion be filed. (Amended by Acts 1982, No. 143, § 1. Acts 1993, No. 490, § 1, eff. June 10, 1993; Acts 2003, No. 949, § 1, eff. Aug. 15, 2003.)

2003 Amendments. — Acts 2003, No. 949, § 1, effective August 15, 2003, in (B)(1) and (B)(2), substituted “Thirty days” for “Five days.”

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article increases the time for filing the motion from ten to fifteen days in conformity with the provisions of the Code of Civil Procedure, and because a longer period of time in which to file an appeal is needed. The term “judicial days” used in former R.S. 15:542 is omitted; therefore, it is not required that the court be in session. Even when the court is not in session, the motion can be filed with the clerk of court; therefore, the motion must always be filed within fifteen days after rendition of the ruling or judgment. The method of counting days is provided by Art. 13.

(b) This article eliminates problems created by the provisions of former R.S. 15:542 that allowed a delay to appeal of one day for each day the judge failed to sign bills of exception. For example, the Louisiana Supreme Court in State v. Broussard, 233 La. 866, 98 So.2d 218 (1957), interpreted former R.S. 15:542 to mean that a motion for an appeal had to be filed within one judicial day after the defendant had notice of the judge’s signing of the bills of exceptions. Clearly, former R.S. 15:542 did not provide for a situation where a defendant does not have knowledge of the fact that the judge has signed the bills of exceptions, and the supreme court was required to place an unusual construction on the language in order to obtain a fair result. See The Work of the Louisiana Supreme Court for the 1957-1958 Term-Criminal Law and Procedure, 19 La.L.Rev. 405, 428 (1959).
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Property Crimes

••• Larceny & Theft

•••• General Overview. — Defendant’s conviction for purse snatching, a violation of La. Rev. Stat. Ann. § 14:65.1, and his life sentence were not disturbed on appeal because it was untimely under La. Code Crim. Proc. Ann. art. 914; application for post conviction relief under La. Code Crim. Proc. Ann. arts. 924-930.8 was the appropriate procedural vehicle to seek the exercise of appeal rights after the delay had expired. State v. Orgeron, 708 So. 2d 1242, 1998 La. App. LEXIS 418 (Mar. 11, 1998).

•• Weapons

••• Possession

•••• General Overview. — After defendant was found guilty of being a felon in possession of a firearm in violation of La. Rev. Stat. Ann. § 14:95, because defendant did not file his motion for appeal within the time allowed by La. Code Crim. Proc. Ann. art. 914, defendant’s appeal was properly dismissed as untimely, and the proper procedural vehicle for defendant to reinstate his appeal rights was by post conviction relief pursuant to La. Code Crim. Proc. Ann. art. 924 et seq., and the appellate court remanded the matter to the trial court to afford defendant that opportunity. State v. Taylor, 848 So. 2d 141, 2003 La. App. LEXIS 1614 (May 28, 2003), remanded by La. App. 04-689, 892 So. 2d 78, 2004 La. App. LEXIS 3072 (La.App. 5 Cir. Dec. 14, 2004), writ denied by 976 So. 2d 1281, 2008 La. LEXIS 439 (La. 2008), writ denied by 983 So. 2d 889, 2008 La. LEXIS 1263 (La. 2008), writ denied by 992 So. 2d 1004, 2008 La. LEXIS 1974 (La. 2008).

• Guilty Pleas

•• Appeals. — Where defendant filed an application for post conviction relief seeking an out-of-time appeal, which was granted, the appellate court had jurisdiction over his appeal; the appeal arose from a guilty plea, in which no factual predicate was presented, such that no further facts were available to the appellate court. State v. Davis, 861 So. 2d 638, 2003 La. App. LEXIS 3139 (Nov. 12, 2003), writ of certiorari denied by La. 2003-3401, 869 So. 2d 874, 2004 La. LEXIS 1157 (La. Apr. 2, 2004).

Where the public defender’s office filed a motion for an “out-of-time” appeal but defendant argued that defendant’s appeal was timely and not properly an out-of-time appeal, the district court should not have allowed the perfecting of defendant’s appeal from a guilty plea unless defendant established the factual allegation at an evidentiary hearing; thus, the cause was remanded to the district court for a hearing. State v. Hart, 457 So. 2d 1250, 1984 La. App. LEXIS 9622 (Oct. 9, 1984).

•• Conditional Pleas. — Although a motion for appeal was filed beyond the time limit accorded by La. Code Crim. Proc. Ann. art. 914, it was considered timely because defendant’s guilty plea to driving while intoxicated was entered with a reservation of the right to appeal the trial court’s denial of defendant’s motion to suppress/quash an indictment. State v. Casse, 772 So. 2d 801, 2000 La. App. LEXIS 2546 (Oct. 18, 2000).

• Sentencing

•• Appeals

••• General Overview. — Any error on the part of a trial judge in a criminal trial to fail to advise defendant of the time periods for taking an appeal as set forth in La. Code Crim. Proc. Ann. art. 914 is mooted by defendants filing of a timely appeal. State v. Brown, 742 So. 2d 1051, 1999 La. App. LEXIS 2648 (Sept. 28, 1999), writ denied by La. 1999-3148, 760 So. 2d 340, 2000 La. LEXIS 1218 (La. Apr. 20, 2000), writ denied by La. 2001-0566, 800 So. 2d 377, 2001 La. LEXIS 3940 (La. Oct. 26, 2001).

In defendant’s appeal of her sentence upon her plea of guilty to forgery, the trial court committed error when it informed defendant in open court that the prescriptive period for post-conviction relief is “three years” because the three-year prescriptive period would not have begun to run until the judgment was final under La. Code Crim. Proc. Ann. arts. 914 or 922. State v. Gant, 687 So. 2d 660, 1997 La. App. LEXIS 58 (Jan. 22, 1997), writ of certiorari denied by La. 97-0465, 696 So. 2d 1006, 1997 La. LEXIS 2052 (La. June 30, 1997).

•• Corrections, Modifications & Reductions

••• General Overview. — Defendant’s appeal, which challenged the revocation of his suspended license after a third conviction for driving while intoxicated, was dismissed because defendant failed to preserve his right to appeal after he had pled guilty to each offense. State v. Davis, 708 So. 2d 1121, 1998 La. App. LEXIS 285 (Feb. 11, 1998).

•• Imposition

••• General Overview. — Although the trial court did not inform defendant of the prescriptive period for filing a post-conviction petition as required by La. Code Crim. Proc. art. 930.8, no reversible error occurred because the prescription period did not begin to run until after the judgment became final under La. Code Crim. Proc. Ann. art. 914 or 922. State v. Dunbar, 657 So. 2d 429, 1995 La. App. LEXIS 1408 (May 31, 1995).

Where a sentencing judge did not inform a defendant of the prescriptive period for post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8, the defect had no bearing on whether the sentence was excessive and thus was not grounds to reverse the sentence or remand the case for resentencing, under La. Code Crim. Proc. Ann. art. 921, and the three-year prescriptive period did not begin to run until the judgment was final under La. Code Crim. Proc. Ann. arts. 914 or 922 so prescription was not yet running; given that the purpose of the notice of La. Code Crim. Proc. Ann. art. 930.8 (C) was to inform the defendant of the prescriptive period in advance, the case was remanded with instructions to the trial court to inform the defendant of the provisions of art. 930.8 by sending appropriate written notice to him within 10 days of the rendition of the opinion and to file written proof in the record of the proceedings that he received such notice. State v. Armentor, 649 So. 2d 1187, 1995 La. App. LEXIS 133 (Feb. 1, 1995), writ of certiorari denied by La. 95-0557, 657 So. 2d 1027, 1995 La. LEXIS 1814 (La. June 30, 1995).

••• Allocution. — Although the trial court erred when it failed to inform the defendant of the prescriptive period for post-conviction relief, pursuant to La. Code Crim. Proc. Ann. art. 930.8, the prescriptive period did not begin to run until the judgment was final under La. Code Crim. Proc. Ann. arts. 914 or 922; therefore, the cause was remanded to the trial court to provide the defendant notice of the prescriptive period. State v. Moore, 620 So. 2d 515, 1993 La. App. LEXIS 2345 (June 16, 1993).

• Postconviction Proceedings. — Appeal filed by an individual convicted of possession with intent to distribute cocaine was dismissed because the appeal was filed beyond the time period permitted by La. Code Crim. Proc. Ann. art. 914; however, the action was remanded to allow the individual an opportunity to file an application for post conviction relief pursuant to La. Code Crim. Proc. Ann. arts. 924 through 930.8 in order to obtain reinstatement of his right to appeal. State v. Hollins, 726 So. 2d 448, 1999 La. App. LEXIS 9 (Jan. 13, 1999).

•• General Overview. — Where defendant was convicted and sentenced for being a felon in possession of a firearm, his appeal filed four years later was untimely. State v. Mickel, 864 So. 2d 661, 2003 La. App. LEXIS 3370 (Dec. 9, 2003), writ denied by La. 2004-2515, 904 So. 2d 692, 2005 La. LEXIS 2027 (La. June 17, 2005).

After defendant was found guilty of being a felon in possession of a firearm in violation of La. Rev. Stat. Ann. § 14:95, because defendant did not file his motion for appeal within the time allowed by La. Code Crim. Proc. Ann. art. 914, defendant’s appeal was properly dismissed as untimely, and the proper procedural vehicle for defendant to reinstate his appeal rights was by post conviction relief pursuant to La. Code Crim. Proc. Ann. art. 924 et seq., and the appellate court remanded the matter to the trial court to afford defendant that opportunity. State v. Taylor, 848 So. 2d 141, 2003 La. App. LEXIS 1614 (May 28, 2003), remanded by La. App. 04-689, 892 So. 2d 78, 2004 La. App. LEXIS 3072 (La.App. 5 Cir. Dec. 14, 2004), writ denied by 976 So. 2d 1281, 2008 La. LEXIS 439 (La. 2008), writ denied by 983 So. 2d 889, 2008 La. LEXIS 1263 (La. 2008), writ denied by 992 So. 2d 1004, 2008 La. LEXIS 1974 (La. 2008).

No application for post-conviction relief, including applications which seek an out-of-time appeal, shall be considered if it is filed more than two years after the judgment of conviction and sentence is final under the provisions of La. Code Crim. Proc. Ann. arts. 914 and 922. State v. Hunter, 834 So. 2d 6, 2002 La. App. LEXIS 3958 (Dec. 20, 2002).

Although the trial court should have advised defendant that no application for postconviction relief would be considered if it was filed more than two years after the judgment of conviction and sentence had become final under La. Code Crim. Proc. Ann. art. 914, the defect had no bearing on defendant’s sentence; thus, reversal of defendant’s sentence with respect to his conviction for possessing cocaine was not required. State v. Walker, 796 So. 2d 708, 2001 La. App. LEXIS 2003 (Sept. 26, 2001), writ denied by La. 2001-2968, 827 So. 2d 415, 2002 La. LEXIS 3005 (La. Oct. 14, 2002).

La. Code Crim. Proc. Ann. art. 930.8(C) is supplicatory language and does not bestow an enforceable right upon defendant; therefore, defendant’s conviction and sentence for aggravated rape was affirmed, even though the trial court failed to inform him of the prescriptive period for post-conviction relief, and the appellate court advised defendant that no application for post-conviction relief, including an application seeking an out-of-time appeal, would be considered if it was filed more than two years after the judgment had become final under La. Code Crim. Proc. Ann. art. 914, 922. State v. Hale, 793 So. 2d 1274, 2001 La. App. LEXIS 1961 (Sept. 17, 2001), writ denied by La. 2001-2946, 827 So. 2d 412, 2002 La. LEXIS 2996 (La. Oct. 14, 2002).

Trial court’s statement to defendant that he had three years to apply for post-conviction relief from the time that the judgment against him became final was erroneous; the prescriptive period was two years but had not begun to run because the judgement was not yet final pursuant to La. Code Crim. Proc. Ann. arts. 914 or 922. State v. Jones, 774 So. 2d 1133, 2000 La. App. LEXIS 3341 (Dec. 15, 2000).

Where defendant was convicted of driving while intoxicated, fourth offense, and sentenced to 10 years at hard labor, the first three years to be served without benefit of probation, parole, or suspension of sentence, and fined, defendant’s motion for appeal was untimely filed and therefore the court dismissed his appeal and remanded the matter to permit defendant to seek reinstatement of his right to appeal by post-conviction under La. Code Crim. Proc. Ann. arts. 881.1, 914, and 924-930. State v. Bowen, 767 So. 2d 806, 2000 La. App. LEXIS 1855 (July 25, 2000).

Because defendant’s appeal was untimely filed under La. Code Crim. Proc. Ann. art. 914, the court dismissed the appeal and remanded the matter to permit defendant the opportunity to seek reinstatement of his right to appeal by post conviction relief under La. Code Crim. Proc. Ann. arts. 924-930.7. State v. Williams, 727 So. 2d 678, 1999 La. App. LEXIS 159 (Jan. 26, 1999).

Defendant’s conviction for purse snatching, a violation of La. Rev. Stat. Ann. § 14:65.1, and his life sentence were not disturbed on appeal because it was untimely under La. Code Crim. Proc. Ann. art. 914; application for post conviction relief under La. Code Crim. Proc. Ann. arts. 924-930.8 was the appropriate procedural vehicle to seek the exercise of appeal rights after the delay had expired. State v. Orgeron, 708 So. 2d 1242, 1998 La. App. LEXIS 418 (Mar. 11, 1998).

The three-year prescriptive period for post-conviction relief does not begin to run until the judgment is final under La. Code Crim Proc. Ann. art. 914 or 922. State v. Jackson, 692 So. 2d 659, 1997 La. App. LEXIS 585 (Mar. 26, 1997), writ denied by La. 97-1100, 703 So. 2d 611, 1997 La. LEXIS 3215 (La. Oct. 13, 1997).

Although the trial court incorrectly informed defendant of the prescriptive period for postconviction relief at sentencing, as required by La. Code Crim. Proc. Ann. art. 930.8, the error was able to be corrected; defendant was informed that he had three years from the date the sentence became effective within which to apply for post-conviction relief, where the prescriptive period did not begin to run until the judgment was final, pursuant to La. Code Crim. Proc. Ann. arts. 914 or 922. State v. Lott, 688 So. 2d 608, 1997 La. App. LEXIS 54 (Jan. 22, 1997), writ of certiorari denied by La. 97-0711, 701 So. 2d 979, 1997 La. LEXIS 2880 (La. Sept. 26, 1997).

Because the motion for appeal was untimely by application of La. Code Crim. Proc. Ann. art. 914, defendant’s sentence was not subject to review by ordinary appellate process without defendant first obtaining reinstatement of his right to appeal by application for post conviction relief to the trial court under the provisions of La. Code Crim. Proc. Ann. arts. 924-930.8. State v. Ockmand, 665 So. 2d 588, 1995 La. App. LEXIS 3400 (Nov. 28, 1995).

Three-year prescriptive period for post-conviction relief does not begin to run until judgment is final. State v. Owens, 655 So. 2d 603, 1995 La. App. LEXIS 1212 (May 10, 1995).

Where a sentencing judge did not inform a defendant of the prescriptive period for post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8, the defect had no bearing on whether the sentence was excessive and thus was not grounds to reverse the sentence or remand the case for resentencing, under La. Code Crim. Proc. Ann. art. 921, and the three-year prescriptive period did not begin to run until the judgment was final under La. Code Crim. Proc. Ann. arts. 914 or 922 so prescription was not yet running; given that the purpose of the notice of La. Code Crim. Proc. Ann. art. 930.8 (C) was to inform the defendant of the prescriptive period in advance, the case was remanded with instructions to the trial court to inform the defendant of the provisions of art. 930.8 by sending appropriate written notice to him within 10 days of the rendition of the opinion and to file written proof in the record of the proceedings that he received such notice. State v. Armentor, 649 So. 2d 1187, 1995 La. App. LEXIS 133 (Feb. 1, 1995), writ of certiorari denied by La. 95-0557, 657 So. 2d 1027, 1995 La. LEXIS 1814 (La. June 30, 1995).

Appropriate procedural vehicle for a defendant to seek the exercise of his right to appeal, after the delay provided in La. Code Crim. Proc. Ann. art. 914 has expired, is an application for post- conviction relief pursuant to La. Code Crim. Proc. Ann. art. 924 et seq. State v. Counterman, 475 So. 2d 336, 1985 La. LEXIS 9223 (Sept. 10, 1985).

•• Motions to Set Aside Sentence. — Provision of La. Code Crim. Proc. Ann. art. 914 allowing appeals from rulings on motions to reconsider sentences is intended to provide for appeals when the lower court has issued a final ruling on the motion, either modifying the sentence or denying the motion; the provision is not intended to allow for an appeal of an interlocutory order granting a motion in which the trial court merely agrees to hold a hearing for the purpose of reconsidering the sentence. State ex rel. M.W., 777 So. 2d 1290, 2001 La. App. LEXIS 128 (Feb. 7, 2001).

Defendant’s conviction for purse snatching, a violation of La. Rev. Stat. Ann. § 14:65.1, and his life sentence were not disturbed on appeal because it was untimely under La. Code Crim. Proc. Ann. art. 914; application for post conviction relief under La. Code Crim. Proc. Ann. arts. 924-930.8 was the appropriate procedural vehicle to seek the exercise of appeal rights after the delay had expired. State v. Orgeron, 708 So. 2d 1242, 1998 La. App. LEXIS 418 (Mar. 11, 1998).

• Appeals

•• General Overview. — Dismissal of defendant’s appeal was proper when he did not timely file his appeal as required by La. Code Crim. Proc. Ann. art. 914. State v. Harmon, 438 So. 2d 235, 1983 La. App. LEXIS 9146 (Aug. 30, 1983).

Where defendant did not move for appeal on the next judicial day after the trial court acted finally upon his bills of exceptions as formerly required, his appeal was nevertheless timely; delay did not run until defendant received notice of the trial court’s action. State v. Broussard, 233 LA. 866, 98 So. 2d 218, 1957 La. LEXIS 1355 (Nov. 12, 1957).

•• Appellate Jurisdiction

••• Interlocutory Appeals. — Provision of La. Code Crim. Proc. Ann. art. 914 allowing appeals from rulings on motions to reconsider sentences is intended to provide for appeals when the lower court has issued a final ruling on the motion, either modifying the sentence or denying the motion; the provision is not intended to allow for an appeal of an interlocutory order granting a motion in which the trial court merely agrees to hold a hearing for the purpose of reconsidering the sentence. State ex rel. M.W., 777 So. 2d 1290, 2001 La. App. LEXIS 128 (Feb. 7, 2001).

•• Procedures

••• Notice of Appeal. — Because the State filed a late notice of appeal, the appeals court dismissed the State’s appeal pursuant to La. Code Crim. Proc. Ann. art. 914. State v. Garrus, 849 So. 2d 796, 2003 La. App. LEXIS 1770 (June 4, 2003).

Where state neither objected nor claimed prejudice when the defense indicated the intent to file a writ application, when defendant’s written motion for appeal was filed, or when the case came before the appellate court, the appellate court, rather than dismissing the appeal and remanding the case for defendant to seek reinstatement of defendant’s appeal rights by application for post-conviction relief, construed defendant’s oral notice of intention to seek supervisory relief as an oral notice of appeal. State v. Armant, 839 So. 2d 271, 2003 La. App. LEXIS 81 (Jan. 28, 2003).

Notice of intention to apply for a supervisory writ of certiorari is not an appeal. State v. Egana, 758 So. 2d 881, 2000 La. App. LEXIS 391 (Feb. 29, 2000).

••• Records on Appeal. — Where defendant was convicted of being an accessory after the fact, and was then granted an appeal, with her bill of exception only being perfected several weeks later upon approval by the trial judge, the bill was considered invalid and presented nothing for review because the trial judge had already been divested of jurisdiction; the court applied the rule set forth in former La. Rev. Stat. Ann. § 15:542 (now La. Code Crim. Proc. Ann. art. 914), which provides delays in the event a trial court judge had not acted upon a bill of exception, as divesting the trial court of jurisdiction after an appeal had been granted. State v. Richard, 230 LA. 853, 89 So. 2d 367, 1956 La. LEXIS 1468 (June 29, 1956).

••• Time Limitations. — Where a habeas corpus petitioner failed to take a direct appeal from his guilty pleas and sentence, under La. Code Crim. Proc. Ann. art. 914B(1), the conviction and sentence became final five days after the conviction and sentence for purposes of calculating the statute of limitations for filing a habeas corpus petition. Hickerson v. Kaylo, 2004 U.S. Dist. LEXIS 1734 (Feb. 6, 2004).

Where La. Code Crim. Proc. Ann. art. 914(B) was amended by 2003 La. Acts 949, effective August 15, 2003, such was subject to retroactive application; since the amendment related to appellate procedure, it was treated as procedural, making defendant’s appeal motion timely. State v. Guerra, 865 So. 2d 154, 2003 La. App. LEXIS 3690 (Dec. 30, 2003).

Where defendant was convicted and sentenced for being a felon in possession of a firearm, his appeal filed four years later was untimely. State v. Mickel, 864 So. 2d 661, 2003 La. App. LEXIS 3370 (Dec. 9, 2003), writ denied by La. 2004-2515, 904 So. 2d 692, 2005 La. LEXIS 2027 (La. June 17, 2005).

Where defendant filed an application for post conviction relief seeking an out-of-time appeal, which was granted, the appellate court had jurisdiction over his appeal; the appeal arose from a guilty plea, in which no factual predicate was presented, such that no further facts were available to the appellate court. State v. Davis, 861 So. 2d 638, 2003 La. App. LEXIS 3139 (Nov. 12, 2003), writ of certiorari denied by La. 2003-3401, 869 So. 2d 874, 2004 La. LEXIS 1157 (La. Apr. 2, 2004).

After defendant was found guilty of being a felon in possession of a firearm in violation of La. Rev. Stat. Ann. § 14:95, because defendant did not file his motion for appeal within the time allowed by La. Code Crim. Proc. Ann. art. 914, defendant’s appeal was properly dismissed as untimely, and the proper procedural vehicle for defendant to reinstate his appeal rights was by post conviction relief pursuant to La. Code Crim. Proc. Ann. art. 924 et seq., and the appellate court remanded the matter to the trial court to afford defendant that opportunity. State v. Taylor, 848 So. 2d 141, 2003 La. App. LEXIS 1614 (May 28, 2003), remanded by La. App. 04-689, 892 So. 2d 78, 2004 La. App. LEXIS 3072 (La.App. 5 Cir. Dec. 14, 2004), writ denied by 976 So. 2d 1281, 2008 La. LEXIS 439 (La. 2008), writ denied by 983 So. 2d 889, 2008 La. LEXIS 1263 (La. 2008), writ denied by 992 So. 2d 1004, 2008 La. LEXIS 1974 (La. 2008).

La. Code Crim. Proc. Ann. art. 930.8(C) is supplicatory language and does not bestow an enforceable right upon defendant; therefore, defendant’s conviction and sentence for aggravated rape was affirmed, even though the trial court failed to inform him of the prescriptive period for post-conviction relief, and the appellate court advised defendant that no application for post-conviction relief, including an application seeking an out-of-time appeal, would be considered if it was filed more than two years after the judgment had become final under La. Code Crim. Proc. Ann. art. 914, 922. State v. Hale, 793 So. 2d 1274, 2001 La. App. LEXIS 1961 (Sept. 17, 2001), writ denied by La. 2001-2946, 827 So. 2d 412, 2002 La. LEXIS 2996 (La. Oct. 14, 2002).

Although a motion for appeal was filed beyond the time limit accorded by La. Code Crim. Proc. Ann. art. 914, it was considered timely because defendant’s guilty plea to driving while intoxicated was entered with a reservation of the right to appeal the trial court’s denial of defendant’s motion to suppress/quash an indictment. State v. Casse, 772 So. 2d 801, 2000 La. App. LEXIS 2546 (Oct. 18, 2000).

Where defendant was convicted of driving while intoxicated, fourth offense, and sentenced to 10 years at hard labor, the first three years to be served without benefit of probation, parole, or suspension of sentence, and fined, defendant’s motion for appeal was untimely filed and therefore the court dismissed his appeal and remanded the matter to permit defendant to seek reinstatement of his right to appeal by post-conviction under La. Code Crim. Proc. Ann. arts. 881.1, 914, and 924-930. State v. Bowen, 767 So. 2d 806, 2000 La. App. LEXIS 1855 (July 25, 2000).

Defendant who fails to make a timely motion for appeal may not remedy the error by simply filing a motion for appeal in the trial court; the procedural vehicle by which a defendant must seek the exercise of their right to appeal after the time for appeal has expired is an application for post-conviction relief. State v. Egana, 758 So. 2d 881, 2000 La. App. LEXIS 391 (Feb. 29, 2000).

Defendant’s appeal, which was filed 10 days after judgment, was untimely where La. Code Crim. Proc. Ann. art. 914 provided that the legal delay for filing an appeal was 5 days. State v. Johnson, 729 So. 2d 55, 1999 La. App. LEXIS 295 (Feb. 10, 1999).

Because defendant’s appeal was untimely filed under La. Code Crim. Proc. Ann. art. 914, the court dismissed the appeal and remanded the matter to permit defendant the opportunity to seek reinstatement of his right to appeal by post conviction relief under La. Code Crim. Proc. Ann. arts. 924-930.7. State v. Williams, 727 So. 2d 678, 1999 La. App. LEXIS 159 (Jan. 26, 1999).

•• Reviewability

••• General Overview. — Pursuant to former La. Rev. Stat. Ann. § 15:542 (now La. Code Crim. Proc. Ann. art. 914), a defendant’s appeal was untimely where he failed to file it within the period then prescribed after the trial judge signed the bills of exception submitted by defendant. State v. Broussard, 233 LA. 866, 98 So. 2d 218, 1957 La. LEXIS 1354 (May 6, 1957).

••• Preservation for Review

•••• General Overview. — Pursuant to La. Code Crim. Proc. Ann. art. 914, although defendant’s motion for appeal was an out of time appeal, the motion’s delinquency was presented to the trial judge, who saw reason to grant defendant’s motion, and there was no abuse of discretion in so doing. State v. Munson, 782 So. 2d 17, 2001 La. App. LEXIS 192 (Feb. 14, 2001).

Defendant’s appeal, which challenged the revocation of his suspended license after a third conviction for driving while intoxicated, was dismissed because defendant failed to preserve his right to appeal after he had pled guilty to each offense. State v. Davis, 708 So. 2d 1121, 1998 La. App. LEXIS 285 (Feb. 11, 1998).

Inasmuch as defendant’s appeals were untimely perfected and defendant did not furnish the appellate court with any explanation for the untimely filing, the appeals were dismissed. State v. De Boisblanc, 433 So. 2d 733, 1982 La. App. LEXIS 8572 (Dec. 2, 1982).

When a motion for an appeal is made in conformity with La. Code Crim. Proc. Ann. arts. 912 and 914, the court shall order an appeal, and set the return date in the order. State v. Kraft, 294 So. 2d 219, 1974 La. LEXIS 3266 (Apr. 29, 1974).

Where defendant was convicted of being an accessory after the fact, and was then granted an appeal, with her bill of exception only being perfected several weeks later upon approval by the trial judge, the bill was considered invalid and presented nothing for review because the trial judge had already been divested of jurisdiction; the court applied the rule set forth in former La. Rev. Stat. Ann. § 15:542 (now La. Code Crim. Proc. Ann. art. 914), which provides delays in the event a trial court judge had not acted upon a bill of exception, as divesting the trial court of jurisdiction after an appeal had been granted. State v. Richard, 230 LA. 853, 89 So. 2d 367, 1956 La. LEXIS 1468 (June 29, 1956).

•• Right to Appeal

••• General Overview. — State’s motion for appeal, made over four months after the order to quash defendant’s indictment was entered, was not timely because it was made within the requirement established by the state legislature in La. Code Crim. Proc. Ann. art. 914, notwithstanding that the State had filed the motion within 15 days of its receipt of the written notice of the trial judge’s ruling. State v. Veazey, 337 So. 2d 1163, 1976 La. LEXIS 3763 (Oct. 6, 1976).

••• Defendants. — Defendant failed to appeal timely under La. Code Crim. Proc. Ann. art. 914 because (1) he made no oral motion for appeal upon either conviction or sentencing; (2) he failed to file a motion to reconsider sentence; (3) he failed to file a written motion for appeal until May 19, 2004, nearly seven months after sentencing; and (4) there was no motion for appeal filed in connection with the habitual offender sentencing. However, the appropriate procedural vehicle for defendant to seek the exercise of his right to appeal, after the delay provided in art. 914 had expired, was an application for post conviction relief pursuant to La. Code Crim. Proc. Ann. art. 924 et seq.; thus, defendant’s appeal was dismissed and the matter was remanded to the trial court to allow defendant the opportunity to seek reinstatement of his appeal rights by application for post-conviction relief. State v. Gray, 902 So. 2d 1060, 2005 La. App. LEXIS 1080 (Apr. 26, 2005), remanded by La. App. 06-298, 945 So. 2d 798, 2006 La. App. LEXIS 2388 (La.App. 5 Cir. Oct. 31, 2006).

Defendant’s appeal was untimely under La. Code Crim. Proc. Ann. art. 914. State v. Johnson, 729 So. 2d 55, 1999 La. App. LEXIS 295 (Feb. 10, 1999).

Appeal filed by an individual convicted of possession with intent to distribute cocaine was dismissed because the appeal was filed beyond the time period permitted by La. Code Crim. Proc. Ann. art. 914; however, the action was remanded to allow the individual an opportunity to file an application for post conviction relief pursuant to La. Code Crim. Proc. Ann. arts. 924 through 930.8 in order to obtain reinstatement of his right to appeal. State v. Hollins, 726 So. 2d 448, 1999 La. App. LEXIS 9 (Jan. 13, 1999).

Because the motion for appeal was untimely by application of La. Code Crim. Proc. Ann. art. 914, defendant’s sentence was not subject to review by ordinary appellate process without defendant first obtaining reinstatement of his right to appeal by application for post conviction relief to the trial court under the provisions of La. Code Crim. Proc. Ann. arts. 924-930.8. State v. Ockmand, 665 So. 2d 588, 1995 La. App. LEXIS 3400 (Nov. 28, 1995).

Defendant who pled guilty to possession of marijuana and cocaine lost his right to appeal by not making his motion within the requirement established by the state legislature in La. Code Crim. Proc. Ann. art. 914. State v. Brinson, 602 So. 2d 305, 1992 La. App. LEXIS 2064 (June 29, 1992).

Criminal defendant who failed to file a motion to appeal within the stutory time requirement after rendition of judgment had his appeal dismissed. State v. Holmes, 522 So. 2d 623, 1988 La. App. LEXIS 289 (Mar. 3, 1988).

Although defendants never filed a motion to appeal their convictions for unauthorized use of movables valued over $1000, the appeal was not untimely because the trial court actually signed the order of appeal within the time period set forth in La. Code Crim. Proc. Ann. art. 914 for the filing of motions to appeal. State v. Johnson, 491 So. 2d 85, 1986 La. App. LEXIS 7389 (June 24, 1986).

La. Code Crim. Proc. Ann. art. 915 requires the court to order an appeal when a motion for appeal is made in conformity with La. Code Crim. Proc. Ann. arts. 912, 914 and 914.1; however, when a defendant fails to make a motion for appeal within the time provided in La. Code Crim. Proc. Ann. art. 914, he loses the right to obtain an appeal by simply filing a motion for appeal in the trial court, not because the trial court has been divested of jurisdiction, but because the conviction and sentence became final when the defendant failed to appeal timely. Any contrary holding in State v. Braxton, 428 So. 2d 1153 (La. App. 3d Cir. 1983), was overruled. State v. Counterman, 475 So. 2d 336, 1985 La. LEXIS 9223 (Sept. 10, 1985).

Appropriate procedural vehicle for a defendant to seek the exercise of his right to appeal, after the delay provided in La. Code Crim. Proc. Ann. art. 914 has expired, is an application for post- conviction relief pursuant to La. Code Crim. Proc. Ann. art. 924 et seq. State v. Counterman, 475 So. 2d 336, 1985 La. LEXIS 9223 (Sept. 10, 1985).

Where the public defender’s office filed a motion for an “out-of-time” appeal but defendant argued that defendant’s appeal was timely and not properly an out-of-time appeal, the district court should not have allowed the perfecting of defendant’s appeal from a guilty plea unless defendant established the factual allegation at an evidentiary hearing; thus, the cause was remanded to the district court for a hearing. State v. Hart, 457 So. 2d 1250, 1984 La. App. LEXIS 9622 (Oct. 9, 1984).

Defendant was sentenced on April 7, 1983, however he did not move for an appeal of his convictions until April 21, 1983; the time delay was beyond the requirement established by the state legislature in La. Code Crim. Proc. Ann. art. 914, thus, the appeal had not met the requirements of the article. State v. Baker, 447 So. 2d 1270, 1984 La. App. LEXIS 8461 (Apr. 4, 1984).

Trial court did not have the right or the authority to extend the time under La. Code Crim. Proc. Ann. art. 914 for defendant to file a motion for an appeal. State v. Braxton, 428 So. 2d 1153, 1983 La. App. LEXIS 8004 (Mar. 7, 1983), overruled by State v. Counterman, 475 So. 2d 336, 1985 La. LEXIS 9223 (La. 1985).

• Habeas Corpus

•• Procedure

••• Filing of Petition

•••• Time Limitations

••••• General Overview. — Where a habeas corpus petitioner failed to take a direct appeal from his guilty pleas and sentence, under La. Code Crim. Proc. Ann. art. 914B(1), the conviction and sentence became final five days after the conviction and sentence for purposes of calculating the statute of limitations for filing a habeas corpus petition. Hickerson v. Kaylo, 2004 U.S. Dist. LEXIS 1734 (Feb. 6, 2004).

GOVERNMENTS

• Legislation

•• Effect & Operation

••• Prospective Operation. — Where La. Code Crim. Proc. Ann. art. 914(B) was amended by 2003 La. Acts 949, effective August 15, 2003, such was subject to retroactive application; since the amendment related to appellate procedure, it was treated as procedural, making defendant’s appeal motion timely. State v. Guerra, 865 So. 2d 154, 2003 La. App. LEXIS 3690 (Dec. 30, 2003).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Mayor’s Court can not require payment of fine from a defendant while an appeal is pending., OPINION NUMBER 99-294, La. Atty. Gen. Op. No. 1999-294; 1999 La. AG LEXIS 343.

TREATISES AND LAW REVIEWS

General Law Reviews. — Comment: Federal Postconviction Relief and 28 U.S.C.S. § 2255(4): Are State Court Decisions “Facts”? 71 U. Chi. L. Rev. 1141 (2004).

Art. 914.1. Designation of record; payment of costs; sanction.

A. The party making the motion for appeal shall, at the time the motion is made, request the transcript of that portion of the proceedings necessary, in light of the assignment of errors to be urged. Not later than five days after the motion, the opposing party may designate in writing the transcript of that portion or portions of the proceedings necessary to oppose the appeal.

B. A transcript of any portion of the proceedings which does not relate to anticipated assignment of errors shall not be furnished to a party for purposes of appeal and shall not result in delay of preparation of the appeal record.

C. (1) An attorney who requests a transcript in accordance with this Article must certify there are good grounds for such request in light of the assignment of errors to be urged.

(2) Except in indigent cases, the costs for preparing the transcript must be paid to the court reporter or the appropriate agency and the costs as required for filing the appeal must be paid in the appellate court, both within twenty days of the mailing of notice, including the payment of any additional costs owed upon notice.

(3) Where applicable, if the appellant or appellant’s counsel fails to pay the estimated cost for preparing the record including the transcript within the time specified, the trial judge, on his own motion or upon motion by the clerk or by any party, and after a hearing, may do one of the following:

(a) Extend the time within which the costs may be paid not to exceed thirty days with or without penalty to the appellant or his attorney.

(b) Impose a fine not to exceed five hundred dollars upon the appellant or his attorney, or both.

(c) Dismiss the appeal.

D. The trial court or the appellate court may designate additional portions of the transcript of the proceedings which it feels are necessary for full and fair review of the assignment of errors. (Added by Acts 1982, No. 143, § 1. Acts 1984, No. 937, § 2.)

Editor’s Notes. — See also Acts 1984, No. 937, § 3 and Acts 1984, No. 838, § 1.
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CRIMINAL LAW & PROCEDURE

• Counsel

•• Substitution & Withdrawal. — On counsel’s motion to withdraw as counsel on appeal on the ground that the appeal is wholly frivolous, the court, under La. Code Crim. Proc. Ann. art. 914.1(D), will order that the appeal record be supplemented with pleadings, minute entries and transcripts when the record filed is not sufficient to perform the review. State v. Bradford, 676 So. 2d 1108, 1996 La. App. LEXIS 1393 (June 25, 1996).

• Juries & Jurors

•• Challenges to Jury Venire

••• General Overview. — Pursuant to La. Code Crim. Proc. Ann. art. 914.1, despite the time limitation placed on examination of the venire during the second day of voir dire, defense counsel had sufficient scope to test the prospective jurors’ competency and impartiality which was shown by defense counsel’s exercising both peremptory challenges and challenges for cause; therefore, there was no error in imposing an arbitrary time limit on voir dire. State v. Shaw, 785 So. 2d 34, 2001 La. App. LEXIS 193 (Feb. 14, 2001), writ denied by La. 2001-0969, 807 So. 2d 861, 2002 La. LEXIS 560 (La. Feb. 8, 2002).

Trial court’s improper selection of a jury panel from a list rather than by lot was not a patent error discoverable by a mere inspection of the pleadings without inspection of the evidence pursuant to La. Code Crim. Proc. Ann. art. 920(2); thus, under La. Code Crim. Proc. Ann. arts. 841, former 845 (now La. Code Crim. Proc. Ann. art. 914.1), and 921(1), the issue could not be raised for the first time on appeal. State v. Mitchell, 356 So. 2d 974, 1978 La. LEXIS 7273 (Mar. 6, 1978), writ of certiorari denied by 439 U.S. 926, 99 S. Ct. 310, 58 L. Ed. 2d 319, 1978 U.S. LEXIS 3559 (1978).

••• Bias & Prejudice

•••• General Overview. — In defendant’s pleas of guilty to one count of first degree murder and one count of second degree murder, defendant’s assignment of error grounded in an alleged improper jury venire was without merit under La. Code Crim. Proc. Ann. art. 914.1 where defendant had failed to designate the portions of the record necessary for review. State v. Thomas, 683 So. 2d 1272, 1996 La. App. LEXIS 2590 (Oct. 30, 1996), writ of certiorari denied by La. 96-2844, 692 So. 2d 1081, 1997 La. LEXIS 1244 (La. Apr. 25, 1997).

• Trials

•• Opening Statements. — Where a criminal defendant claimed that a prosecutor’s remarks in opening were inflammatory and prejudicial; where defense counsel did not raise a contemporaneous objection; and where defense counsel called for a sidebar but did not insist that the sidebar be transcribed, the defense did not meet the burden of making sure that the record was complete, and the defendant’s right to raise the issue on appeal was deemed waived. State v. Bernard, 734 So. 2d 687, 1999 La. App. LEXIS 216 (Feb. 3, 1999).

• Sentencing

•• Appeals

••• General Overview. — Pursuant to La. Code Crim. Proc. Ann. art. 922, if the court of appeal has notice of a pending multiple bill and wishes to avoid piecemeal litigation, it may delay disposing of the appeal, direct the district court to expedite the hearing on defendant’s multiple offender status, and, if necessary, exercise its authority under La. Code Crim. Proc. Ann. art. 914.1 to designate additional portions of the proceedings below as part of the appellate record for review, at any time before finality of its decision on the merits. State v. Simmons, 781 So. 2d 821, 2001 La. App. LEXIS 381 (Feb. 28, 2001).

• Postconviction Proceedings

•• Motions for New Trial. — Defendant met his burden under La. Code Crim. Proc. Ann. art. 914.1(A) to provide the portions of the transcript he felt were necessary to support his appeal of the trial court’s denial of his motion for a new trial; he was not required to supply the transcript of the motion hearing. State v. Hill, 534 So. 2d 1296, 1988 La. App. LEXIS 2870 (Nov. 29, 1988).

• Appeals

•• Frivolous Appeals. — On counsel’s motion to withdraw as counsel on appeal on the ground that the appeal is wholly frivolous, the court, under La. Code Crim. Proc. Ann. art. 914.1(D), will order that the appeal record be supplemented with pleadings, minute entries and transcripts when the record filed is not sufficient to perform the review. State v. Bradford, 676 So. 2d 1108, 1996 La. App. LEXIS 1393 (June 25, 1996).

•• Procedures

••• Briefs. — Defendant’s vague and indefinite bills of exceptions, which stated a particular question to which the State urged objection, did not conform with the requirements of former La. Rev. Stat. Ann. § 15:499 (now La. Code Crim. Proc. Ann. art. 914.1) because they set forth no facts or circumstances surrounding the making of the objections or the court’s rulings thereon or facts tending to show prejudice. State v. Watson, 247 LA. 102, 170 So. 2d 107, 1964 La. LEXIS 2848 (Dec. 14, 1964).

••• Records on Appeal. — Although defendant did not frame the document as a motion to supplement the record, it appeared to be defendant’s intention to have the appeal record supplemented with the transcripts of closing arguments and additional jury instructions; however, pursuant to La. Code Crim. Proc. Ann. art. 914.1, defendant was not entitled to that relief because the transcripts cited by defendant were unrelated to any of defendant’s assignments of error. State v. Parent, 836 So. 2d 494, 2002 La. App. LEXIS 4168 (Dec. 30, 2002), writ denied by La. 2005-0234, 916 So. 2d 1046, 2005 La. LEXIS 2624 (La. Dec. 9, 2005).

In an habitual offender hearing, where records of prior offenses were admitted at trial, but were not given exhibit numbers or placed in the record by the clerk’s office, appellate court was not required to allow state to supplement the record on appeal; appeals court could determine from other contents of record on appeal that sufficient grounds for habitual offender finding existed. State v. Miller, 703 So. 2d 698, 1997 La. App. LEXIS 2728 (Nov. 7, 1997), writ denied by La. 98-0039, 719 So. 2d 459, 1998 La. LEXIS 1666 (La. May 15, 1998).

In defendant’s pleas of guilty to one count of first degree murder and one count of second degree murder, defendant’s assignment of error grounded in an alleged improper jury venire was without merit under La. Code Crim. Proc. Ann. art. 914.1 where defendant had failed to designate the portions of the record necessary for review. State v. Thomas, 683 So. 2d 1272, 1996 La. App. LEXIS 2590 (Oct. 30, 1996), writ of certiorari denied by La. 96-2844, 692 So. 2d 1081, 1997 La. LEXIS 1244 (La. Apr. 25, 1997).

Defendant’s allegation that the trial court erred by not disclosing the contents of the presentence investigation report (PSI) before sentencing and by not allowing him to rebut the report was without merit where the trial court record indicated that the PSI was made available to defendant and his attorney, that neither defendant nor his attorney timely requested to view the PSI, that defendant’s counsel did not object when the trial court mentioned allegedly false information, and that neither defendant nor his counsel attempted to traverse the PSI in any manner. State v. Johnson, 602 So. 2d 310, 1992 La. App. LEXIS 2278 (June 29, 1992).

Pursuant to La. Code Crim. Proc. Ann. art. 914.1, the court remanded to the appellate court to have the appeal record of a sentencing challenge supplemented; the appellate court was ordered to remand the case to the trial court for an evidentiary hearing if the supplement did not allow full review of the merits. State v. Philson, 558 So. 2d 555, 1990 La. LEXIS 746 (Mar. 30, 1990).

Defendant met his burden under La. Code Crim. Proc. Ann. art. 914.1(A) to provide the portions of the transcript he felt were necessary to support his appeal of the trial court’s denial of his motion for a new trial; he was not required to supply the transcript of the motion hearing. State v. Hill, 534 So. 2d 1296, 1988 La. App. LEXIS 2870 (Nov. 29, 1988).

•• Reviewability

••• Preservation for Review

•••• General Overview. — Where a criminal defendant claimed that a prosecutor’s remarks in opening were inflammatory and prejudicial; where defense counsel did not raise a contemporaneous objection; and where defense counsel called for a sidebar but did not insist that the sidebar be transcribed, the defense did not meet the burden of making sure that the record was complete, and the defendant’s right to raise the issue on appeal was deemed waived. State v. Bernard, 734 So. 2d 687, 1999 La. App. LEXIS 216 (Feb. 3, 1999).

Where a felony defendant failed to place into the appellate record a transcript of a hearing on his motion for new trial, the issue of whether a juror was crying because the trial brought up uncomfortable memories related to juror’s status as the relative of a murder victim was not preserved for appeal. State v. Robertson, 518 So. 2d 579, 1987 La. App. LEXIS 11017 (Dec. 22, 1987), writ of certiorari denied by 523 So. 2d 227, 1988 La. LEXIS 852 (La. 1988).

Defendant was deemed to have waived the improper jury instruction issue where the defendant failed to present the entire record on appeal; the court could not conduct a review of the jury instructions where the record did not contain the proposed instructions. State v. Booth, 448 So. 2d 1363, 1984 La. App. LEXIS 8451 (Mar. 26, 1984).

Court could not consider defendant’s claim that the trial court erred with regard to the use of a petit jury venire, where the record contained no motion to quash that venire, and where no reference to pages of the record was furnished by defendant upon which the alleged error was based. State v. Gipson, 359 So. 2d 87, 1978 La. LEXIS 5969 (May 22, 1978).

Trial court’s improper selection of a jury panel from a list rather than by lot was not a patent error discoverable by a mere inspection of the pleadings without inspection of the evidence pursuant to La. Code Crim. Proc. Ann. art. 920(2); thus, under La. Code Crim. Proc. Ann. arts. 841, former 845 (now La. Code Crim. Proc. Ann. art. 914.1), and 921(1), the issue could not be raised for the first time on appeal. State v. Mitchell, 356 So. 2d 974, 1978 La. LEXIS 7273 (Mar. 6, 1978), writ of certiorari denied by 439 U.S. 926, 99 S. Ct. 310, 58 L. Ed. 2d 319, 1978 U.S. LEXIS 3559 (1978).

If the bills of exceptions are not submitted and signed prior to the date of the order of appeal, the court shall set a date not later than the return date for the submission and signing of bills of exceptions in accordance with former La. Code Crim. Proc. Ann. art. 845 (now La. Code Crim. Proc. Ann. art. 9141). State v. Kraft, 294 So. 2d 219, 1974 La. LEXIS 3266 (Apr. 29, 1974).

Because under under La. Code Crim. Proc. Ann. art. 920(2) the appeal court’s review was limited to errors discoverable upon inspection of the pleadings and proceedings in the absence of formal bills of exceptions filed pursuant to former La. Code Crim. Proc. Ann. art. 845 (now La. Code Crim. Proc. Ann. art. 914.1), defendant’s remedy for ineffective assistance was by application for habeas corpus under La. Code Crim. Proc. Ann. art. 362. State v. Davis, 255 LA. 380, 231 So. 2d 359, 1970 La. LEXIS 4071 (Jan. 20, 1970).

Defendant’s conviction and death sentence were affirmed where his counsel failed to file the trial court’s signed per curiam with attached bills of exceptions in accordance with procedural requirements of former La. Code Crim. Proc. Ann. arts. 499 and 504 (now La. Code Crim. Proc. Ann. art. 914.1), and there was no error patent on the face of the record. State v. Honeycutt, 218 LA. 362, 49 So. 2d 610, 1950 La. LEXIS 1079 (Nov. 6, 1950).

•• Right to Appeal

••• Defendants. — La. Code Crim. Proc. Ann. art. 915 requires the court to order an appeal when a motion for appeal is made in conformity with La. Code Crim. Proc. Ann. arts. 912, 914 and 914.1; however, when a defendant fails to make a motion for appeal within the time provided in La. Code Crim. Proc. Ann. art. 914, he loses the right to obtain an appeal by simply filing a motion for appeal in the trial court, not because the trial court has been divested of jurisdiction, but because the conviction and sentence became final when the defendant failed to appeal timely. Any contrary holding in State v. Braxton, 428 So. 2d 1153 (La. App. 3d Cir. 1983), was overruled. State v. Counterman, 475 So. 2d 336, 1985 La. LEXIS 9223 (Sept. 10, 1985).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Mayor’s Court can not require payment of fine from a defendant while an appeal is pending., OPINION NUMBER 99-294, La. Atty. Gen. Op. No. 1999-294; 1999 La. AG LEXIS 343.

Art. 915. Action on a motion for appeal; return; notice.

A. When a motion for an appeal is made in conformity with Articles 912, 914, and 914.1 the trial court shall grant or deny the motion within seventy-two hours, exclusive of legal holidays, after the motion is made. The return date shall be seventy-five days from the date the motion for appeal is granted, unless the trial judge fixes a lesser period. When a motion for an appeal has been timely made, the appeal shall not be affected by any fault or omission on the part of the trial court.

B. The minute clerk for each section of the trial court shall forward a copy of the notice of appeal to the clerk of the trial court and to the court reporters responsible for preparing the necessary transcripts, within twenty-four hours, exclusive of legal holidays, of the date the appeal is ordered. The clerk of the trial court shall forward a copy of the notice of appeal to the sheriff having custody of the defendant, to the appropriate appellate court, and to each party, within seven days of the date the appeal is ordered. The party moving for the appeal must forward notice that a motion for appeal has been made to the appropriate appellate court within seven days of the date the motion is made. Failure of the minute clerk, the clerk of court, or the party moving for the appeal, to provide notice shall not affect the validity of the appeal. (Amended by Act 1974, No. 207, § 1; Acts 1982, No. 143, § 1; Acts 1988, No. 525, § 1; Acts 1999, No. 706, § 1.)

1999 Amendments. — Acts 1999, No. 706, § 1, August 15, 1999, substituted “seventy-five days” for “sixty days” in (A).

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article requires the court to fix the time for submitting formal bills, which will also allow the court time to prepare any per curiae it desires to attach to the bills.

(b) The last sentence of Paragraph A of this article conforms with former R.S. 15:544. A provision requiring an order of appeal to be contained within the record of the case in order to vest jurisdiction in the appellate court in conformity with the jurisprudence under former R.S. 15:544 was considered. State v. D’Aquin, 49 La.Ann. 1091, 22 So. 39 (1897); State v. Rasberry, 109 La. 265, 33 So. 308 (1903).

In State v. Ventura, 48 La.Ann. 586, 19 So. 568 (1896), the court stated: “The want of an order of appeal, when none has been applied for, is fatal to the appeal.” It was decided that such a provision was not necessary. Supreme court rules require that the record on appeal contain all orders.

(c) Paragraph (B) of this article is modeled after Rule 31 of the California Criminal Court Rules and is intended to provide proper notification to all parties interested in the appeal, including codefendants.
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CRIMINAL LAW & PROCEDURE

• Appeals

•• Reviewability

••• Preservation for Review

•••• General Overview. — When a motion for an appeal is made in conformity with La. Code Crim. Proc. Ann. arts. 912 and 914, the court shall order an appeal, and set the return date in the order. State v. Kraft, 294 So. 2d 219, 1974 La. LEXIS 3266 (Apr. 29, 1974).

•• Right to Appeal

••• Defendants. — La. Code Crim. Proc. Ann. art. 915 requires the court to order an appeal when a motion for appeal is made in conformity with La. Code Crim. Proc. Ann. arts. 912, 914 and 914.1; however, when a defendant fails to make a motion for appeal within the time provided in La. Code Crim. Proc. Ann. art. 914, he loses the right to obtain an appeal by simply filing a motion for appeal in the trial court, not because the trial court has been divested of jurisdiction, but because the conviction and sentence became final when the defendant failed to appeal timely. Any contrary holding in State v. Braxton, 428 So. 2d 1153 (La. App. 3d Cir. 1983), was overruled. State v. Counterman, 475 So. 2d 336, 1985 La. LEXIS 9223 (Sept. 10, 1985).

La. Code Crim. Proc. Ann. art. 915 instructs the trial court that it shall order an appeal when a motion for an appeal has been properly made. State v. Nine, 315 So. 2d 667, 1975 La. LEXIS 4843 (June 23, 1975).

Art. 915.1. Appeals; extension of return date; notice.

A. The trial court may grant one extension of the return date of not more than thirty days. An extension may not be granted after the return date has passed. The extension may be granted only upon proof presented by the moving party that additional time is necessary due to extenuating circumstances beyond the control of the moving party and that, without the extension, an unusual and undue hardship would be created. A copy of the extension shall be filed with the appellate court and the clerk of the trial court.

B. Subsequent extensions may be granted by the appellate court for sufficient cause or at the request of the court reporter as provided in Article 919. When a subsequent extension is granted by the appellate court, notice thereof shall be given by mail by the clerk of the trial court to all parties. Failure of the clerk of the trial court to mail such notice shall not affect the validity of the appeal nor will any error or defect which is not imputable to the appellant affect the validity of the appeal. (Acts 1988, No. 525, § 1.)
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CRIMINAL LAW & PROCEDURE

• Appeals

•• Right to Appeal

••• Defendants. — The purpose of La. Code Crim. Proc. Ann. art. 915.1 (A) is to preserve the defendant’s constitutional right of appeal. State v. Hughes, 587 So. 2d 31, 1991 La. App. LEXIS 2267 (Aug. 21, 1991), writ denied by 590 So. 2d 1197, 1992 La. LEXIS 157 (La. 1992).

Art. 916. Divesting of jurisdiction of trial court.

The jurisdiction of the trial court is divested and that of the appellate court attaches upon the entering of the order of appeal. Thereafter, the trial court has no jurisdiction to take any action except as otherwise provided by law and to:

(1) Extend the return day of the appeal, the time for filing assignments of error, or the time for filing per curiam comments in accordance with Articles 844 and 919.

(2) Correct an error or deficiency in the record.

(3) Correct an illegal sentence or take other appropriate action pursuant to a properly made or filed motion to reconsider sentence.

(4) Take all action concerning bail permitted by Title VIII.

(5) Furnish per curiam comments.

(6) Render an interlocutory order or a definitive judgment concerning a ministerial matter not in controversy on appeal.

(7) Impose the penalty provided by Article 844.

(8) Sentence the defendant pursuant to a conviction under the Habitual Offender Law as set forth in R.S. 15:529.1. (Amended by Acts 1968, No. 147, § 1; Acts 1974, No. 207, § 1; Acts 1984, No. 527, § 1; Acts 1986, No. 851, § 1; Acts 1991, No. 38, § 2; Acts 1997, No. 642, § 1.)

Editor’s Notes. — See Acts 1991, No. 38, § 3, for special effective date for Paragraph (3).

COMMENTARY

Louisiana Official Revision Comments

1997. — Although the assignments of error will now be filed with the appellate court the trial judge retains the authority to furnish per curiam comments.

1966. — (a) This article is a combination of the source provisions.

(b) The trial court’s authority under Clause (1) to grant an extension of time for the return day fixed in the order granting an appeal is a change in the Louisiana law, to overrule the supreme court’s ruling in State v. Cobb, 134 La. 207, 63 So. 877 (1914). This enables the court to control the time for perfecting bills of exceptions. By extending the return date, the court is able to extend the time for submitting formal bills and adding per curiae.

(c) The trial court cannot hear a motion for a new trial after divesture of jurisdiction unless the case has been remanded by the appellate court in accordance with Art. 853, which reads in part: “When the motion for a new trial is based on ground (3) [new evidence] of Article 851, the motion may be filed within one year after verdict or judgment of the trial court, although a sentence has been imposed or a motion for a new trial has been previously filed; but if an appeal is pending the court may hear the motion only on remand of the case.”

(d) Under the jurisprudence, after an appeal has been granted, the trial court may not sign bills of exceptions or enter per curiae opinions to bills of exceptions. State v. Scott, 227 La. 198, 78 So.2d 832 (1955); State v. Harrell, 228 La. 434, 82 So.2d 701 (1955). These cases are overruled to some extent by Art. 845, which requires the judge to extend the time for submitting and signing bills of exceptions, and by Clause (5) of this article. See also, Art. 915.

(e) The phrase “ministerial matter” include, for example, amendment of a minute entry after granting an appeal, to show arraignment and plea by the defendant before trial, and amendment of the record to show exactly what took place in the trial of the case. State v. Cole, 161 La. 827, 109 So. 505 (1926); State v. Jones, 163 La. 51, 111 So. 492 (1927).

(f) Clause (3) conforms with Art. 913(B), which provides for amendment of the sentence by the trial court to grant credit for time served pending appeal.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Weapons

••• Use

•••• General Overview. — The trial court was not legally compelled to impose an enhanced sentence at the time of defendant’s initial sentence, and the trial court’s initial sentencing of defendant was not illegal; as such, once the appeal order was signed, the trial court lacked jurisdiction to impose an enhanced sentence for use of a firearm during commission of the attempted manslaughter. State v. Vanvorst, 505 So. 2d 123, 1987 La. App. LEXIS 8867 (Mar. 16, 1987), writ denied by 533 So. 2d 12, 1988 La. LEXIS 2856 (La. 1988).

• Jurisdiction & Venue

•• General Overview. — Where defendant was sentenced as a second offender four days after the order of appeal was signed, the trial court had been divested of jurisdiction as per La. Code Crim. Proc. Ann. art. 916, and the jurisdiction of the appellate court attached; thus, defendant’s enhanced sentence as a second offender was set aside for lack of jurisdiction in the trial court, and his original sentence was reinstated. State v. Dakin, 495 So. 2d 344, 1986 La. App. LEXIS 7596 (Sept. 12, 1986), writ of certiorari denied by 498 So. 2d 752, 1986 La. LEXIS 7891 (La. 1986).

•• Jurisdiction. — Where defendant filed a motion to reconsider his motion to withdraw guilty plea after he was sentenced and it was denied, the trial court was correct in its ruling that defendant had to assert his arguments regarding the unconstitutionality of his guilty plea through post-conviction procedures because the trial court was divested of jurisdiction to act on the motion to withdraw the guilty plea since it was not filed until after sentencing. State v. Stewart, 902 So. 2d 440, 2005 La. App. LEXIS 1085 (Apr. 26, 2005), writ denied by La. 2005-1584, 922 So. 2d 545, 2006 La. LEXIS 345 (La. Jan. 27, 2006).

Where the trial court granted defendant’s motion for appeal and denied the motions to withdraw his guilty plea and for the reconsideration of his sentence, the trial court was divested of jurisdiction under La. Code Crim. Proc. Ann. art. 916 and could not review defendant’s later claim that his plea agreement had been breached. State v. Craft, 648 So. 2d 958, 1994 La. App. LEXIS 3550 (Dec. 14, 1994).

The trial court lacked jurisdiction over defendant’s motion to withdraw his guilty plea, which was filed after the entering of an order of appeal, pursuant to La. Code Crim. Proc. Ann. art. 916(3). State v. Parker, 581 So. 2d 314, 1991 La. App. LEXIS 1474 (May 16, 1991).

Multiple offender sentence was void because it was entered after the trial court orally granted defendant’s motion for appeal, which, under La. Code Crim. Proc. Ann. art. 916, divested the trial court of jurisdiction. State v. Ellzey, 496 So. 2d 1090, 1986 La. App. LEXIS 7714 (Oct. 9, 1986).

Trial court had jurisdiction to sentence defendant as a second offender after his appeal motion was filed but before the order of appeal was entered. State v. Shelton, 490 So. 2d 515, 1986 La. App. LEXIS 7124 (June 5, 1986).

Trial court was without jurisdiction to conduct the multiple bill proceedings against defendant by application of the provisions of La. Code Crim. proc. Ann. art. 916 having previously granted defendant’s motion for an appeal of a conviction on the predicate offense of aggravated burglary. State v. Miskell, 485 So. 2d 997, 1986 La. App. LEXIS 6368 (Mar. 12, 1986), writ denied by 542 So. 2d 6, 1989 La. LEXIS 959 (La. 1989).

Defendant’s multiple offender sentence was improper where the trial court was without jurisdiction to consider whether defendant was a multiple offender. State v. Garland, 482 So. 2d 133, 1986 La. App. LEXIS 5873 (Jan. 15, 1986).

District court lacked jurisdiction to impose an amended, and enhanced, sentence upon a defendant as a multiple offender after he had filed a notice of appeal State v. Turner, 480 So. 2d 404, 1985 La. App. LEXIS 10376 (Dec. 11, 1985).

Where defendant filed his motion for appeal before a multiple bill hearing, but the order of appeal was not signed until three days after the hearing, the trial court had jurisdiction under La. Code Crim. Proc. Ann. art. 916 to enhance defendant’s sentence based upon his status as a multiple offender. State v. Bruno, 482 So. 2d 679, 1985 La. App. LEXIS 10617 (Dec. 11, 1985).

Trial judge acted without jurisdiction when he initially vacated a conviction while the conviction was on appeal to decide the very issue forming the basis for vacating the plea; therefore both the vacating of the conviction and the later reinstatement were invalid and of no effect. State v. Pemberton, 478 So. 2d 1217, 1985 La. LEXIS 10099 (Dec. 2, 1985).

Where an order of appeal was not entered, the trial court was not divested of its jurisdiction; thus, the vacation of defendant’s conviction and sentence and an order for a new trial were valid exercises of the trial court’s discretion under La. Code Crim. Proc. Ann. art. 851(5). State v. Creel, 450 So. 2d 651, 1984 La. LEXIS 8996 (May 14, 1984).

Trial court was without jurisdiction to sign defendant’s bills of exception and grant a second order of appeal when the bills had not been signed before the return date of his original appeal from his burglary conviction and the return date was never extended. State v. Ash, 257 LA. 337, 242 So. 2d 535, 1970 La. LEXIS 3488 (Dec. 14, 1970).

• Sentencing

•• Appeals

••• General Overview. — Trial court erred by failing to rule on defendant’s motion to reconsider sentence even though the court had already signed the order granting the appeal, and the trial court had jurisdiction to take any action on that motion despite having already granted the motion for appeal. State v. Evans, 844 So. 2d 111, 2003 La. App. LEXIS 646 (Mar. 11, 2003), remanded by 2009 La. App. LEXIS 2226 (La.App. 5 Cir. Dec. 29, 2009).

La. Code Crim. Proc. Ann. art. 916 allows the trial judge to take appropriate action pursuant to a properly made or filed motion to reconsider sentence. State v. Evans, 844 So. 2d 111, 2003 La. App. LEXIS 646 (Mar. 11, 2003), remanded by 2009 La. App. LEXIS 2226 (La.App. 5 Cir. Dec. 29, 2009).

La. Code Crim. Proc. Ann. art. 916(8) vests jurisdiction in the district court to resentence the defendant as a multiple offender despite a pending appeal and thereby allows for prompt disposition of all issues related to punishment not only in the district court but also in an appellate court which otherwise has jurisdiction over the case. State v. Simmons, 781 So. 2d 821, 2001 La. App. LEXIS 381 (Feb. 28, 2001).

Defendant’s habitual offender hearing was properly conducted while the underlying conviction was on appeal, as the trial court retained jurisdiction under La. Code Crim. Proc. Ann. art. 916 to sentence defendant as a habitual offender even after the appeal order was entered. State v. Hopkins, 663 So. 2d 54, 1995 La. App. LEXIS 1879 (July 5, 1995).

Defendant’s multiple offender sentence was improper where the trial court was without jurisdiction to consider whether defendant was a multiple offender. State v. Garland, 482 So. 2d 133, 1986 La. App. LEXIS 5873 (Jan. 15, 1986).

Once the order of appeal had been entered, pursuant to La. Code Crim. Proc. Ann. art. 916, the trial court was divested of jurisdiction and could not set aside defendant’s sentence and resentence him as a multiple offender. State v. Calway, 482 So. 2d 74, 1986 La. App. LEXIS 5909 (Jan. 15, 1986).

Once defendant appealed from his original sentence, imposed pursuant to an agreement with the district court, pursuant to La. Code Crim. Proc. Ann. art. 916(3) the district court lacked jurisdiction to vacate the sentence and re-sentence defendant for his failure to comply with the agreement; hence, on appeal the court reversed and vacated the judgment setting aside defendant’s original sentence and resentencing him. State v. Stephens, 438 So. 2d 203, 1983 La. LEXIS 11363 (Sept. 2, 1983).

•• Corrections, Modifications & Reductions. — Where defendant did not timely file a motion for reconsideration of his sentence, the trial court erred in granting the motion; trial court lacked authority to amend defendant’s sentence while his appeal was pending. State v. Slaid, 614 So. 2d 1326, 1993 La. App. LEXIS 976 (Mar. 3, 1993).

••• General Overview. — Because a La. Code Crim. Proc. Ann. art. 916(3) motion to reconsider a sentence was filed outside of the 30 day time limit of La. Code Crim. Proc. art. 881.1(A)(1), its denial was proper, even though in denying the motion the trial judge incorrectly stated that he lacked jurisdiction to hear the motion simply because the case was already on appeal. State v. Taylor, 743 So. 2d 749, 1999 La. App. LEXIS 2399 (Aug. 31, 1999), writ denied by La. 99-3272, 752 So. 2d 168, 1999 La. LEXIS 3495 (La. Dec. 17, 1999).

Presumption of regularity in judicial proceedings applied to all phases of trial including sentencing; in the absence of an articulable basis for concluding that a district court imposed an illegally lenient sentence under a misapprehension, the district court was empowered to make ministerial corrections in defendants’ sentences by correcting the minutes. State v. Harris, 665 So. 2d 1164, 1996 La. LEXIS 27 (Jan. 5, 1996), sub nomine remanded by State ex rel. Turner v. Whitley, 665 So. 2d 1164, 1996 La. LEXIS 28 (La. 1996).

Where mandatory life imprisonment sentences imposed by the trial judge were legal but imposed because the trial judge mistakenly thought that he was expressly prohibited from suspending the sentences, the trial judge could not change the sentence under La. Code Crim. Proc. Ann. art. 881 after defendants filed their appeal because he was divested of jurisdiction pursuant to La. Code Crim. Proc. Ann. art. 916. State v. Battaglia, 377 So. 2d 264, 1979 La. LEXIS 7184 (Nov. 1, 1979).

Where the sentence of the trial court was appealed and affirmed, under La. Code Crim. Proc. Ann. art. 916(3) the trial court no longer had jurisdiction to grant a motion for reduction of sentence. State v. Alexander, 376 So. 2d 146, 1979 La. LEXIS 7103 (Oct. 8, 1979).

••• Illegal Sentences. — Trial court retained jurisdiction to resentence defendant where the original sentence it imposed was illegal. State v. Thomas, 482 So. 2d 32, 1986 La. App. LEXIS 5930 (Jan. 13, 1986).

Sentencing court did not err in reimposing sentence where the original sentence did not comply with minimum requirements of La. Code Crim. Proc. Ann. art. 893.1 and La. Rev. Stat. Ann. § 14:95.2, since the sentencing court had a duty to correct the illegal sentence even thought sentence first imposed had begun, and corrected sentence was required to be more onerous. State v. Coleman, 451 So. 2d 185, 1984 La. App. LEXIS 8919 (May 30, 1984), set aside by, reversed by 465 So. 2d 709, 1985 La. LEXIS 8367 (La. 1985).

•• Guidelines

••• Adjustments & Enhancements

•••• Criminal History

••••• General Overview. — La. Code Crim. Proc. Ann. art. 916(8) vests jurisdiction in the district court to resentence the defendant as a multiple offender despite a pending appeal and thereby allows for prompt disposition of all issues related to punishment not only in the district court but also in an appellate court which otherwise has jurisdiction over the case. State v. Simmons, 781 So. 2d 821, 2001 La. App. LEXIS 381 (Feb. 28, 2001).

Trial court had jurisdiction to adjudicate defendant as a multiple offender while his appeal was pending, because the amendment to La. Code Crim. Proc. Ann. art. 916, which became effective while defendant’s appeal was pending, applied retroactively. State v. Abraham, 521 So. 2d 511, 1988 La. App. LEXIS 264 (Feb. 10, 1988).

La. Rev. Stat. Ann. § 15:529.1, which specifically permits the filing of a multiple offender bill of information at any time, either after conviction or sentence, controls over the general provisions regarding a trial court’s jurisdiction to amend a sentence set forth in La. Code Crim. Proc. arts. 881, 916. State v. Maduell, 326 So. 2d 820, 1976 La. LEXIS 4887 (Jan. 19, 1976).

••••• Prior Felonies. — The trial court properly sentenced the defendant to 15 years as a second felony offender after a marihuana distribution conviction; a trial court was authorized to convict under the habitual offender law after an order of appeal had been entered. State v. Fields, 691 So. 2d 747, 1997 La. App. LEXIS 854 (Mar. 27, 1997), writ denied by La. 97-1081, 703 So. 2d 610, 1997 La. LEXIS 3212 (La. Oct. 13, 1997).

Defendant’s sentence under a multiple bill, heard after the trial court had signed the defendant’s appeal, was vacated because the trial court’s jurisdiction had divested upon the signing of the appeal. State v. Duncan, 488 So. 2d 1225, 1986 La. App. LEXIS 6801 (May 12, 1986).

Where defendant filed his motion for appeal before a multiple bill hearing, but the order of appeal was not signed until three days after the hearing, the trial court had jurisdiction under La. Code Crim. Proc. Ann. art. 916 to enhance defendant’s sentence based upon his status as a multiple offender. State v. Bruno, 482 So. 2d 679, 1985 La. App. LEXIS 10617 (Dec. 11, 1985).

••••• Three Strikes. — Amendments to La. Code Crim. Proc. Ann. art. 916(8), allowing a trial court to impose habitual offender sentence after an appeal was entered, were retroactively applied. State v. Williams, 522 So. 2d 1171, 1988 La. App. LEXIS 793 (Mar. 10, 1988).

•• Imposition

••• General Overview. — Defendant’s motion for appeal, which was filed after original conviction and sentence but before multiple offender adjudication, was not premature, as La. Code Crim. Proc. Ann. art. 916(8) vested jurisdiction in the district court to resentence defendant as a multiple offender despite a pending appeal; moreover, the court of appeals could also order the district court to expedite a pending multiple bill to avoid piecemeal litigation. State v. Darensbourg, 871 So. 2d 533, 2004 La. App. LEXIS 681 (Mar. 30, 2004), remanded by La. App. 06-572, 948 So. 2d 1128, 2006 La. App. LEXIS 2936 (La.App. 5 Cir. Dec. 27, 2006).

Where defendant was sentenced as a second offender four days after the order of appeal was signed, the trial court had been divested of jurisdiction as per La. Code Crim. Proc. Ann. art. 916, and the jurisdiction of the appellate court attached; thus, defendant’s enhanced sentence as a second offender was set aside for lack of jurisdiction in the trial court, and his original sentence was reinstated. State v. Dakin, 495 So. 2d 344, 1986 La. App. LEXIS 7596 (Sept. 12, 1986), writ of certiorari denied by 498 So. 2d 752, 1986 La. LEXIS 7891 (La. 1986).

•• Multiple Convictions. — In defendant’s conviction for three counts of armed robbery, La. Code Crim. Proc. Ann. art. 916(8) was properly applied retroactively to uphold the validity of multiple bill proceedings occurring after an order of appeal was entered. State v. Abbott, 634 So. 2d 911, 1994 La. App. LEXIS 414 (Feb. 28, 1994).

• Postconviction Proceedings

•• Motions for New Trial. — While the trial court is not authorized to reconsider the merits of a previously granted motion for new trial after a considered decision has been made, the trial court does have the authority to correct a ministerial error. State v. Williams, 817 So. 2d 40, 2002 La. LEXIS 1518 (May 15, 2002), remanded by La. App. 2000-1170, 831 So. 2d 1103, 2002 La. App. LEXIS 3652 (La.App. 5 Cir. Nov. 13, 2002).

In a second-degree murder case, the trial judge was authorized to correct a ministerial error where she inadvertently signed an order granting defendant’s motion for new trial; she never intended to grant defendant’s motion. State v. Williams, 817 So. 2d 40, 2002 La. LEXIS 1518 (May 15, 2002), remanded by La. App. 2000-1170, 831 So. 2d 1103, 2002 La. App. LEXIS 3652 (La.App. 5 Cir. Nov. 13, 2002).

Where an order of appeal was not entered, the trial court was not divested of its jurisdiction; thus, the vacation of defendant’s conviction and sentence and an order for a new trial were valid exercises of the trial court’s discretion under La. Code Crim. Proc. Ann. art. 851(5). State v. Creel, 450 So. 2d 651, 1984 La. LEXIS 8996 (May 14, 1984).

•• Motions to Set Aside Sentence. — Trial court erred by failing to rule on defendant’s motion to reconsider sentence even though the court had already signed the order granting the appeal, and the trial court had jurisdiction to take any action on that motion despite having already granted the motion for appeal. State v. Evans, 844 So. 2d 111, 2003 La. App. LEXIS 646 (Mar. 11, 2003), remanded by 2009 La. App. LEXIS 2226 (La.App. 5 Cir. Dec. 29, 2009).

La. Code Crim. Proc. Ann. art. 916 allows the trial judge to take appropriate action pursuant to a properly made or filed motion to reconsider sentence. State v. Evans, 844 So. 2d 111, 2003 La. App. LEXIS 646 (Mar. 11, 2003), remanded by 2009 La. App. LEXIS 2226 (La.App. 5 Cir. Dec. 29, 2009).

Where defendant did not timely file a motion for reconsideration of his sentence, the trial court erred in granting the motion; trial court lacked authority to amend defendant’s sentence while his appeal was pending. State v. Slaid, 614 So. 2d 1326, 1993 La. App. LEXIS 976 (Mar. 3, 1993).

Multiple offender sentence was void because it was entered after the trial court orally granted defendant’s motion for appeal, which, under La. Code Crim. Proc. Ann. art. 916, divested the trial court of jurisdiction. State v. Ellzey, 496 So. 2d 1090, 1986 La. App. LEXIS 7714 (Oct. 9, 1986).

•• Motions to Vacate Judgment. — Trial judge acted without jurisdiction when he initially vacated a conviction while the conviction was on appeal to decide the very issue forming the basis for vacating the plea; therefore both the vacating of the conviction and the later reinstatement were invalid and of no effect. State v. Pemberton, 478 So. 2d 1217, 1985 La. LEXIS 10099 (Dec. 2, 1985).

• Appeals

•• General Overview. — Where defendant was sentenced as a second offender four days after the order of appeal was signed, the trial court had been divested of jurisdiction as per La. Code Crim. Proc. Ann. art. 916, and the jurisdiction of the appellate court attached; thus, defendant’s enhanced sentence as a second offender was set aside for lack of jurisdiction in the trial court, and his original sentence was reinstated. State v. Dakin, 495 So. 2d 344, 1986 La. App. LEXIS 7596 (Sept. 12, 1986), writ of certiorari denied by 498 So. 2d 752, 1986 La. LEXIS 7891 (La. 1986).

Under La. Code Crim. Proc. Ann. art. 916, the trial court lacked jurisdiction to adjudicate defendant a multiple offender and resentence him after signing defendant’s order of appeal on the underlying conviction. State v. Polk, 494 So. 2d 339, 1986 La. App. LEXIS 7504 (Aug. 13, 1986).

Trial court had jurisdiction to sentence defendant as a second offender after his appeal motion was filed but before the order of appeal was entered. State v. Shelton, 490 So. 2d 515, 1986 La. App. LEXIS 7124 (June 5, 1986).

Defendant’s sentence under a multiple bill, heard after the trial court had signed the defendant’s appeal, was vacated because the trial court’s jurisdiction had divested upon the signing of the appeal. State v. Duncan, 488 So. 2d 1225, 1986 La. App. LEXIS 6801 (May 12, 1986).

•• Procedures

••• Records on Appeal. — Defendant was not entitled to supplement her record of appeal under La. Code Crim. Proc. Ann. art. 916(2) after she was convicted of manslaughter pursuant to a guilty plea because the court was limited to review of evidence found in the record. State v. Clements, 774 So. 2d 263, 2000 La. App. LEXIS 2259 (Oct. 4, 2000), writ denied by La. 2001-0906, 808 So. 2d 333, 2002 La. LEXIS 411 (La. Feb. 1, 2002).

Defendant’s newly-appointed appellate counsel filed an appellate brief that contained three assignments of error, but no formal assignments were ever made a part of the appellate record as required by La. Code Crim. Proc. Ann. arts. 844 and 916; consequently, the record could only be reviewed for errors discoverable on the face of the pleadings and proceedings and without inspection of the evidence as provided for at La. Code Crim. Proc. Ann. art. 920(2) because argument concerning assignments of error in the brief alone was insufficient to satisfy the requirements of La. Code Crim. Proc. Ann. art. 920(1). State v. Jones, 450 So. 2d 29, 1984 La. App. LEXIS 8751 (May 16, 1984).

Supreme court dismissed an insane defendant’s appeal of an order that declared he was still insane and unfit for trial, and stated that since bills of exception for appeal were not perfected, under former La. Rev. Stat. Ann. § 15:545 (now La. Code Crim. Proc. Ann. art. 916), they presented nothing for appellate review, but despite the absence of perfected bills of exception, however, the supreme court had to review the case for errors patent on the face of the record. State v. Robinson, 244 LA. 199, 151 So. 2d 371, 1963 La. LEXIS 2301 (Mar. 25, 1963).

•• Reviewability

••• Preservation for Review

•••• General Overview. — Pursuant to La. Code Crim. Proc. Ann. art. 916, the defense failed to object to the sentence at the time of its imposition; therefore, the issue of the excessiveness of the sentence was not raised in the trial court and when defendant moved for an appeal shortly after sentencing, the trial court was divested of jurisdiction and that of the appellate court attached. State v. Dickerson, 353 So. 2d 262, 1977 La. LEXIS 6792 (Dec. 19, 1977), overruled by State v. Cox, 369 So. 2d 118, 1979 La. LEXIS 7265 (La. 1979).

Trial court was without jurisdiction to sign defendant’s bills of exception and grant a second order of appeal when the bills had not been signed before the return date of his original appeal from his burglary conviction and the return date was never extended. State v. Ash, 257 LA. 337, 242 So. 2d 535, 1970 La. LEXIS 3488 (Dec. 14, 1970).

•• Right to Appeal

••• Defendants. — Defendant’s motion for appeal, which was filed after original conviction and sentence but before multiple offender adjudication, was not premature, as La. Code Crim. Proc. Ann. art. 916(8) vested jurisdiction in the district court to resentence defendant as a multiple offender despite a pending appeal; moreover, the court of appeals could also order the district court to expedite a pending multiple bill to avoid piecemeal litigation. State v. Darensbourg, 871 So. 2d 533, 2004 La. App. LEXIS 681 (Mar. 30, 2004), remanded by La. App. 06-572, 948 So. 2d 1128, 2006 La. App. LEXIS 2936 (La.App. 5 Cir. Dec. 27, 2006).

Multiple offender sentence was void because it was entered after the trial court orally granted defendant’s motion for appeal, which, under La. Code Crim. Proc. Ann. art. 916, divested the trial court of jurisdiction. State v. Ellzey, 496 So. 2d 1090, 1986 La. App. LEXIS 7714 (Oct. 9, 1986).

While the trial court retains authority to modify or correct a sentence after the order of appeal is signed under La. Code Crim. Proc. Ann. art. 916(3), its failure to sign an order of appeal, which defendant is entitled to have signed immediately, cannot affect such defendant’s appeal by divesting the appellate court of jurisdiction over it. State v. Nine, 315 So. 2d 667, 1975 La. LEXIS 4843 (June 23, 1975).

•• Standards of Review

••• Clearly Erroneous Review

•••• General Overview. — Trial court erred by failing to rule on defendant’s motion to reconsider sentence even though the court had already signed the order granting the appeal, and the trial court had jurisdiction to take any action on that motion despite having already granted the motion for appeal. State v. Evans, 844 So. 2d 111, 2003 La. App. LEXIS 646 (Mar. 11, 2003), remanded by 2009 La. App. LEXIS 2226 (La.App. 5 Cir. Dec. 29, 2009).

La. Code Crim. Proc. Ann. art. 916 allows the trial judge to take appropriate action pursuant to a properly made or filed motion to reconsider sentence. State v. Evans, 844 So. 2d 111, 2003 La. App. LEXIS 646 (Mar. 11, 2003), remanded by 2009 La. App. LEXIS 2226 (La.App. 5 Cir. Dec. 29, 2009).

EVIDENCE

• Inferences & Presumptions

•• General Overview. — Presumption of regularity in judicial proceedings applied to all phases of trial including sentencing; in the absence of an articulable basis for concluding that a district court imposed an illegally lenient sentence under a misapprehension, the district court was empowered to make ministerial corrections in defendants’ sentences by correcting the minutes. State v. Harris, 665 So. 2d 1164, 1996 La. LEXIS 27 (Jan. 5, 1996), sub nomine remanded by State ex rel. Turner v. Whitley, 665 So. 2d 1164, 1996 La. LEXIS 28 (La. 1996).

GOVERNMENTS

• Courts

•• Authority to Adjudicate. — The trial court properly sentenced the defendant to 15 years as a second felony offender after a marihuana distribution conviction; a trial court was authorized to convict under the habitual offender law after an order of appeal had been entered. State v. Fields, 691 So. 2d 747, 1997 La. App. LEXIS 854 (Mar. 27, 1997), writ denied by La. 97-1081, 703 So. 2d 610, 1997 La. LEXIS 3212 (La. Oct. 13, 1997).

•• Court Records. — While the trial court is not authorized to reconsider the merits of a previously granted motion for new trial after a considered decision has been made, the trial court does have the authority to correct a ministerial error. State v. Williams, 817 So. 2d 40, 2002 La. LEXIS 1518 (May 15, 2002), remanded by La. App. 2000-1170, 831 So. 2d 1103, 2002 La. App. LEXIS 3652 (La.App. 5 Cir. Nov. 13, 2002).

In a second-degree murder case, the trial judge was authorized to correct a ministerial error where she inadvertently signed an order granting defendant’s motion for new trial; she never intended to grant defendant’s motion. State v. Williams, 817 So. 2d 40, 2002 La. LEXIS 1518 (May 15, 2002), remanded by La. App. 2000-1170, 831 So. 2d 1103, 2002 La. App. LEXIS 3652 (La.App. 5 Cir. Nov. 13, 2002).

Pursuant to La. Code Crim. Proc. Ann. art. 916(2), the district court retains, after appeal, the jurisdiction to correct an error or deficiency in the record. State v. Taylor, 716 So. 2d 178, 1998 La. App. LEXIS 2258 (June 29, 1998), writ denied by La. 98-2792, 738 So. 2d 1066, 1999 La. LEXIS 516 (La. Feb. 26, 1999).

• Legislation

•• Effect & Operation

••• Prospective Operation. — Trial court had jurisdiction to adjudicate defendant as a multiple offender while his appeal was pending, because the amendment to La. Code Crim. Proc. Ann. art. 916, which became effective while defendant’s appeal was pending, applied retroactively. State v. Abraham, 521 So. 2d 511, 1988 La. App. LEXIS 264 (Feb. 10, 1988).

In defendant’s trial for arson, amendment to statute was properly applied retroactively to allow the trial court to retain jurisdiction on multiple bill proceedings after defendant’s appeal had been filed. State v. Hooks, 514 So. 2d 597, 1987 La. App. LEXIS 10220 (Oct. 7, 1987), writ denied by 567 So. 2d 603, 1990 La. LEXIS 2338 (La. 1990).

•• Interpretation. — La. Rev. Stat. Ann. § 15:529.1, which specifically permits the filing of a multiple offender bill of information at any time, either after conviction or sentence, controls over the general provisions regarding a trial court’s jurisdiction to amend a sentence set forth in La. Code Crim. Proc. arts. 881, 916. State v. Maduell, 326 So. 2d 820, 1976 La. LEXIS 4887 (Jan. 19, 1976).

Art. 917. Record on appeal; preparation.

The clerk of the trial court shall prepare the record on appeal and lodge it with the appellate court on or before the return date or any extension thereof. The clerk of the trial court shall prepare the record in accordance with the rules of the appellate court. Failure of the Clerk to prepare and lodge the record on appeal either correctly or timely shall not prejudice the appeal, unless such defect or delay is imputable to the appellant. (Amended by Acts 1984, No. 528, § 1; Acts 1988, No. 525, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article combines the substance of the source provisions.

(b) The requirement that the clerk give notice of the appeal to the effect of his failure to give notice (former R.S. 15:547) are cove by Art. 915.

(c) Former R.S. 15:553 listed contents required in the appell record in criminal cases in the Parish of Orleans. Contents of appellate records are covered by Art. 918.
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CRIMINAL LAW & PROCEDURE

• Appeals

•• Procedures

••• Records on Appeal. — Dismissal of the State’s appeal of the trial court’s judgment granting defendant’s motion to quash the bill of information charging defendant with driving while intoxicated, was not proper under La. Code Crim. Proc. Ann. art. 917 when the State filed a timely appeal although the clerk did not lodge the appeal into the record in a timely manner. State v. Rodrigue, 795 So. 2d 488, 2001 La. App. LEXIS 1918 (Aug. 28, 2001).

Certification of a transcript of defendant’s guilty plea colloquy used as evidence of his prior felony conviction was properly utilized in a second felony offender adjudication per La. Code Crim. Proc. Ann. art. 917 where it gave no reason to suspect the quality of the court reporter’s work. State v. Thomas, 513 So. 2d 377, 1987 La. App. LEXIS 10055 (Sept. 15, 1987).

Art. 918. Record on appeal; certified and dated.

A. All records and supplemental records prepared for filing in any appellate court shall be certified and dated by the clerk upon completion. The certification shall include the date any transcript was received for inclusion in the record.

B. All transcripts or parts thereof completed for inclusion in the record shall be dated and certified by the court reporter who prepares them. The date of certification by the court reporter shall be the date on which the transcript was completed and furnished to the clerk for inclusion in the record. (Acts 1988, No. 525, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) Former R.S. 15:556 simply required that “the record and the certificate of the officer whose duty it is to make up the transcript shall be complete.” The above article, without specifying the contest of the record, provides for both standards and flexibility by leaving the matter for determination by rules of the appellate courts. Accordingly, the above article also replaces former R.S. 15:553, which enumerated the required contents of the record in appeals to the Criminal District Court for the Parish of Orleans, and former R.S.15:554, which required city judges outside of Orleans Parish simply to “make a transcript of the proceedings.”

(b) The recordation and transcription of evidence are not provide for in this Code, but are governed by laws retained in Titles 13 and 1 of the Revised Statutes. See Comment (d) under Art. 844.


Art. 919. Record on appeal; preparation and delivery of transcripts.

A. Each court reporter assigned to prepare any transcript necessary to complete the appeal record shall deliver the transcript to the clerk of the trial court who has the duty of preparing the record for appeal five days before the return date.

B. Whenever the court reporter cannot deliver the transcript to the clerk of the trial court five days before the return date, the reporter shall file a request for an extension of the return date with the trial court or the appellate court as provided by Article 915.1. Whenever a court reporter has not delivered a transcript five days before the return date, the clerk of the trial court shall file a certificate with the court of appeal, not later than seven days after the return date, advising that the record is ready for lodging except for the lack of delivery of the transcript. In such certificate, the clerk shall include the name and address of each reporter who has failed to deliver a transcript and whether any of the court reporters have requested an extension of the return date.

C. Upon the request of the appellate court when the transcript has not been delivered to the clerk of court, but the record is otherwise ready for lodging, the record shall be lodged. The clerk of the trial court shall include with the record a certificate stating the name and address of each court reporter who is required to prepare and deliver a transcript. Thereafter, the appellate court may issue appropriate orders to any named reporter to expedite the preparation and delivery of any necessary transcripts. (Amended by Acts 1980, No. 537, § 1. Acts 1984, No. 524, § 1; Acts 1987, No. 726, § 1; Acts 1988, No. 525, § 1; Acts 1999, No. 706, § 1.)

1999 Amendments. — Acts 1999, No. 706, § 1, August 15, 1999, in (A), substituted “five days before the return date” for “on or before the return date”; in (B), substituted “five days before the return date” for “on or before the return date” in two places.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article conforms with the provisions of former R.S. 15:546 except that the source provision applied only to the supreme court and this article applies to all appellate courts. Also, former R.S. 15:546 made appeals taken to courts other than the supreme court returnable “as now provided by law.” The Reporter found no other provisions in the law governing the return for the order of an appeal.

(b) No extension is possible after the return date. See Wischer v. Madison Realty Co., 242 La. 334, 136 So.2d 62 (1961). However, there can be more than one extension of the return date under the provisions of this article.

(c) Former R.S. 15:548 provided that if the appellant was a fugitive from justice on the return day or the day fixed for hearing on his appeal, the appeal would be dismissed. The provision is omitted from this Code, because it is unfair to the defendant. For example, if a man has appealed from a death sentence and he escapes, under the provisions of former R.S. 15:548, the effect is to make the escape a capital offense, since he loses his right to appeal. Furthermore, the more frightened a convicted defendant is, the more likely he is to attempt to escape, and he should not be denied his right to an appeal because of such circumstances.
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CIVIL PROCEDURE

• Pleading & Practice

•• Pleadings

••• Time Limitations

•••• General Overview. — Where the trial court could not set a return date for longer than sixty days and could only grant one thirty day extension per La. Code Crim. Proc. Ann. art. 919, a return date set past that date was presumed to have been set later than urged by the defendant. State v. Patterson, 511 So. 2d 786, 1987 La. App. LEXIS 9900 (July 8, 1987).

CRIMINAL LAW & PROCEDURE

• Appeals

•• Reviewability

••• Preservation for Review

•••• General Overview. — An appeal shall be returnable to the appellate court within not less than fifteen days nor more than sixty days from the date the order of appeal is entered. State v. Kraft, 294 So. 2d 219, 1974 La. LEXIS 3266 (Apr. 29, 1974).

•• Right to Appeal

••• Defendants. — Defendant who escaped from custody after being convicted of simple burglary and failed to appear at oral argument because he was still at large was entitled to have his appeal adjudicated. State v. Lampkin, 253 LA. 337, 218 So. 2d 289, 1969 La. LEXIS 3137 (Jan. 20, 1969).

Art. 919.1. Record on appeal; contempt.

A. Failure of any person to comply with Articles 914 through 919 may subject such person to contempt of court. Such contempt charges may be initiated by the trial court or by the appellate court on the court’s own motion or by motion of any party.

B. In any court where the duty of preparing the appellate record is delegated to, or assumed by, an official other than the clerk of court, by court rule or by custom, all of the provisions applicable to the clerk of court regarding the preparation of such a record are equally applicable to such court official. (Acts 1988, No. 525, § 1.)


CHAPTER 3. PROCEDURE IN APPELLATE COURT.

Art. 920. Scope of appellate review.

The following matters and no others shall be considered on appeal:

(1) An error designated in the assignment of errors; and

(2) An error that is discoverable by a mere inspection of the pleadings and proceedings and without inspection of the evidence. (Amended by Acts 1974, No. 207, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article combines the substance of former R.S. 15:558 and 15:560. However, the requirement in former R.S. 15:560 that an assignment of errors be filed by the appellant in the appellate court within ten days after the transcript is brought up is omitted because it is a cumbersome procedure, and an appellate court should have the right to notice all errors within the record without the formal requirement of an assignment of errors filed within a specific period of time.

(b) Former R.S. 15:559 provided: “No new trial can be granted on.

appeal unless a motion for same has been made and refused in the lower court; provided that an appeal may be taken from the sentence imposed by a city court to the district court, though neither a motion for a new trial nor in arrest of judgment had been filed in the lower court.“ The repeal of R.S. 15:559 by Act 516 of 1964 makes it clearly that a bill of exceptions can be reviewed even if it is not made a part of a motion for a new trial.

(c) Clause (2) is taken from former R.S. 15:503 which defined an error “patent on the face of the record.”

(d) The time limit contained in former R.S. 15:560 for filing an assignment of errors was unfair, because if an error is patent on the face of the record, the appellate court should be able to consider it at any time. For example, if a statute is unconstitutional, the appellate court should be entitled to review the constitutionality of the statute, and if the opposing party is surprised by the raising of the new issue, it is a simple matter to grant a continuance.

(e) It should be noted that the fact that evidence is in the transcript of the record on appeal because it is incorporated in a bill of exceptions does not permit consideration of such evidence under Clause (2) of this article.
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• Judgments

•• Relief From Judgment

••• Motions to Alter & Amend. — On review of a criminal conviction, where the appellate court noted that the commitment reflected that defendant entered an Alford plea but the transcript reflected that he entered a plea of nolo contendere, the case was remanded for the trial court to correct the commitment to conform to the transcript. State v. Fortier, 862 So. 2d 170, 2003 La. App. LEXIS 3280 (Nov. 25, 2003).

• Appeals

•• Standards of Review

••• Plain Error

•••• General Overview. — Defendant’s conviction for aggravated battery, based on a guilty plea, was patent error and had to be vacated because it did not conform to the bill of information, which charged him with second degree battery, a lesser offense. State v. Marceaux, 542 So. 2d 1121, 1989 La. App. LEXIS 669 (Apr. 12, 1989).

CONSTITUTIONAL LAW

• Bill of Rights

•• Fundamental Rights

••• Procedural Due Process

•••• Scope of Protection. — While the Juvenile Code did not allow patent error review similar to La. Code Crim. Proc. Ann. art. 920(2), constitutional error of violation of due process was severe enough for the court to make such a review of a juvenile’s disposition of delinquency. State in Interest of Newton, 559 So. 2d 801, 1990 La. App. LEXIS 322 (Feb. 21, 1990).

••• Criminal Process

•••• Cruel & Unusual Punishment. — Under the authority of La. Code Crim. Proc. Ann. art. 920(2), the death penalty imposed for aggravated rape was illegal. State v. Smith, 359 So. 2d 93, 1978 La. LEXIS 5970 (May 22, 1978).

Defendant’s contention that a six-year sentence for the theft of hogs under La. Rev. Stat. Ann. § 14:67.1 inflicted cruel and unusual punishment because of its severity in the circumstances of the particular case did not present an error that was discoverable by mere inspection of the pleadings and proceedings and without inspection of the evidence. State v. Jones, 347 So. 2d 200, 1977 La. LEXIS 5547 (June 20, 1977).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — There was no patent error under La. Code Crim. Proc. Ann. art. 920(2) where defendant was properly convicted and sentenced for attempted distribution of cocaine according to his agreement to accept a sentence cap of seven years; under La. Code Crim. Proc. Ann. art. 881.2(A)(2), defendant could not appeal or seek review of the sentence because it was imposed in conformity with the plea agreement. State v. Bradley, 714 So. 2d 125, 1998 La. App. LEXIS 1170 (May 13, 1998).

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — Defendant’s conviction of battery of a police officer was upheld because the evidence was sufficient to support the verdict, but the matter was remanded to properly advise defendant of the prescriptive period for post-conviction relief under the provisions of LA. Code Crim. Proc. Ann. art. 920 which allowed the appellate court to review the record for errors patent. State v. Breaux, 829 So. 2d 463, 2002 La. App. LEXIS 2737 (Sept. 18, 2002).

••• Robbery

•••• General Overview. — Where attempted first degree armed robbery was a non-crime because under La. Code Crim. Proc. Ann. art. 814(A)(22), which set forth the responsive verdicts for armed robbery, but did not set forth a responsive verdict of guilty of attempted first degree armed robbery, a jury’s verdict of guilty was invalid, and it could have operated neither as a conviction or acquittal, and thus, there was no double jeopardy bar to defendant’s retrial. State v. Norman, 848 So. 2d 91, 2003 La. App. LEXIS 1599 (May 28, 2003), writ of certiorari denied by La. 2003-1934, 862 So. 2d 981, 2004 La. LEXIS 60 (La. Jan. 9, 2004), writ denied by La. 2003-1938, 862 So. 2d 982, 2004 La. LEXIS 61 (La. Jan. 9, 2004).

In an error patent review under the provisions of La. Code Crim. Proc. Ann. art. 920, the appellate court concluded that there was nothing constitutionally excessive about the 99-year sentence maximum sentence imposed against defendant on an armed robbery conviction, especially considering defendant’s previous criminal record and the fact that he robbed a woman at gunpoint on her way home from work. State v. Smith, 561 So. 2d 206, 1990 La. App. LEXIS 1426 (May 16, 1990).

•• Homicide

••• Involuntary Manslaughter

•••• General Overview. — In reviewing the sentence that was imposed by a trial court for negligent homicide, a violation of La. Rev. Stat. Ann. § 14:32(C), and first offense DWI, a violation of La. Rev. Stat. Ann. § 14:98(B), the appellate court was required, under La. Code Crim. P. Ann. art. 920, to review the record for errors that were discoverable by a mere inspection of the proceedings without inspection of the evidence. The court found one such error in that the sentence that was imposed, in which defendant was ordered to participate in substance abuse evaluations and follow the recommendations, was illegal because it was not provided for as part of the statutory penalty for either offense. State v. Gregrich, 745 So. 2d 694, 1999 La. App. LEXIS 2759 (Oct. 13, 1999).

••• Murder

•••• Capital Murder

••••• General Overview. — On error patent review, a court of appeals held that the jurisprudential presumption of prejudice for “capital cases” did not apply to a “capital case” where a defendant never faced the prospect of the death penalty and where counsel failed to press the point in the trial court or object to the lack of jury sequestration; in the absence of actual prejudice, the right to sequestration was waived. State v. Marcantel, 756 So. 2d 366, 1999 La. App. LEXIS 3702 (Dec. 22, 1999), writ denied by La. 2000-0208, 766 So. 2d 1274, 2000 La. LEXIS 2350 (La. Aug. 31, 2000).

La. Code Crim. Proc. Ann. art. 920(2) provided that in a case where the death penalty was being sought for murder, the reviewing court was to consider patent errors, any errors that were discoverable by a mere inspection of the pleadings and proceedings. State v. Jett, 419 So. 2d 844, 1982 La. LEXIS 11794 (Sept. 7, 1982).

A unanimous jury was required to render any verdict where defendant was being prosecuted under an unamended charge of first degree murder, a capital offense, whether for first-degree murder or a lesser-included offense, notwithstanding the fact that the state stipulated that it would not seek the death penalty; thus, defendant’s conviction for manslaughter by 10 out of 12 jurors was set aside as plain error. State v. Goodley, 398 So. 2d 1068, 1981 La. LEXIS 8061 (May 18, 1981).

••• Voluntary Manslaughter

•••• General Overview. — After defendant pled guilty to aggravated burglary and attempted manslaughter in violation of La. Rev. Stat. Ann. §§ 14:31 and 14:27, on the appellate court’s review for patent errors pursuant to La. Code Crim. Proc. Ann. art. 920, the appellate court determined that the trial court’s sentencing language was ambiguous because it was not clear whether the trial court intended to impose 15 years on each count or on both counts together; thus, the sentence was indeterminate and the appellate court vacated the sentence and remanded the case to the trial court for resentencing. State v. Harrison, 842 So. 2d 519, 2003 La. App. LEXIS 1045 (Apr. 9, 2003).

Where the State in a multiple offender bill of information sought enhanced sentencing of defendant for a single conviction of manslaughter but failed to specify which one of the counts was being considered for an enhanced sentence, and the trial court vacated the previous sentence and imposed an enhanced sentence without any specification regarding the three counts or convictions for manslaughter, defendant’s multiple offender sentence was vacated due to the lack of specification regarding the counts and the matter remanded for re-sentencing so that the trial judge could specify which of defendant’s three sentences for manslaughter was to be enhanced. State v. Jordan, 774 So. 2d 267, 2000 La. App. LEXIS 2537 (Oct. 18, 2000), writ denied by La. 2001-3329, 801 So. 2d 363, 2001 La. LEXIS 3071 (La. Nov. 9, 2001).

•• Miscellaneous Offenses

••• Riot, Rout & Unlawful Assembly

•••• General Overview. — Although in strong dicta the Supreme Court of Louisiana stated that it appeared certain that it was incorrect to charge and try a defendant for the single, all-inclusive crime of rioting, which was not a separate crime, and such an error in the bill of information was an error patent on the face of the record, because the information did make reference to three individual crimes, the Supreme Court choose not to rest its reversal solely on that narrow ground. State v. Beavers, 364 So. 2d 1004, 1978 La. LEXIS 5460 (Nov. 13, 1978).

•• Property Crimes

••• Burglary & Criminal Trespass

•••• General Overview. — On review of defendant’s burglary conviction for errors patent, the court noted that defendant received an illegally lenient sentence, because the trial judge failed to deny parole eligibility for one year; this omission required no action because La. Rev. Stat. Ann. § 15:301.1(C) imposes the restrictions by operation of law. State v. Singleton, 871 So. 2d 596, 2004 La. App. LEXIS 678 (Mar. 30, 2004).

In the prosecution of defendant for simple burglary of an inhabited dwelling, the court refused to consider errors that defendant raised two errors in his brief but not his formal assignment of error with the trial court under La. Code Crim. Proc. Ann. arts. 844 and 920. State v. Jarreau, 444 So. 2d 340, 1983 La. App. LEXIS 9997 (Dec. 22, 1983).

••• Forgery

•••• General Overview. — Pursuant to former La. Rev. Stat. Ann. § 15:559 (now La. Code Crim. Proc. Ann. art. 920), defendant who failed to file a motion for a new trial in the lower court and secure a ruling on the motion was not entitled to relief on appeal from a forgery conviction under La. Rev. Stat. Ann. § 14:72 on the ground that he was deprived of the right to cross-examine a witness to elicit evidence that defendant lacked any intent to defraud by the issuance of the check. State v. Ramsey, 242 LA. 1089, 141 So. 2d 375, 1962 La. LEXIS 511 (Apr. 30, 1962).

••• Larceny & Theft

•••• General Overview. — Where defendant was charged with burglary, but entered a plea of guilty to theft of things valued $500 or more, his conviction was reversed on appeal. Defendant could not plead guilty to a crime with which he was not charged; this error was patent on the face of the record. State v. Roark, 870 So. 2d 528, 2004 La. App. LEXIS 833 (Apr. 7, 2004).

•• Sex Crimes

••• Sexual Assault

•••• General Overview. — Conviction for forcible rape in violation of La. Rev. Stat. Ann. § 14:42.1 withstood scrutiny for errors patent where defendant had been properly advised of his rights to trial by jury, of confrontation, and to remain silent, and informed of the consequences of his guilty plea; where no assignments of error were made on appeal, a review by the appellate court of these factors was sufficient under La. Code Crim. Proc. Ann. art. 920. State v. Dominick, 487 So. 2d 646, 1986 La. App. LEXIS 6690 (Apr. 14, 1986).

Under the authority of La. Code Crim. Proc. Ann. art. 920(2), the death penalty imposed for aggravated rape was illegal. State v. Smith, 359 So. 2d 93, 1978 La. LEXIS 5970 (May 22, 1978).

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — In reviewing the sentence that was imposed by a trial court for negligent homicide, a violation of La. Rev. Stat. Ann. § 14:32(C), and first offense DWI, a violation of La. Rev. Stat. Ann. § 14:98(B), the appellate court was required, under La. Code Crim. P. Ann. art. 920, to review the record for errors that were discoverable by a mere inspection of the proceedings without inspection of the evidence. The court found one such error in that the sentence that was imposed, in which defendant was ordered to participate in substance abuse evaluations and follow the recommendations, was illegal because it was not provided for as part of the statutory penalty for either offense. State v. Gregrich, 745 So. 2d 694, 1999 La. App. LEXIS 2759 (Oct. 13, 1999).

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Having reviewed the record for errors patent in a juvenile criminal proceeding, as required by La. Code Crim. Proc. Ann. art. 920, the appellate court determined that the trial judge failed to act on defendant’s motion for post-verdict judgment of acquittal, and because the Louisiana Children’s Code was silent as to such motions, the Code of Criminal Procedure controlled, pursuant to La. Code Crim. Proc. Ann. arts. 104 and 15; La. Code Crim. Proc. Ann. arts. 821 and 853 required that motions for post-verdict judgment of acquittal and for a new trial had to be disposed of before sentencing, so defendant’s conviction was conditionally affirmed, his sentence was vacated, and the case was remanded for a hearing on the post-conviction motion for re-sentencing if such motion was denied. State ex rel. T.J., 800 So. 2d 969, 2001 La. App. LEXIS 2206 (Oct. 17, 2001).

While no statutory provision provided for review of juvenile court proceedings for patent errors, the applicable scope of appellate review under La. Code Crim. Proc. Ann. art. 920 in accordance with La. Child. Code art. 104 permitted an appellate court to correct patent error in a juvenile’s erroneous sentence that exceeded the permissible maximum. State ex rel. H.L.F., 713 So. 2d 810, 1998 La. App. LEXIS 1347 (May 26, 1998).

Review of the record of a juvenile proceeding for errors patent revealed that the trial court failed to give the child credit for time served, as required by La. Child. Code art. 898(A). In the Interest of L.C., 696 So. 2d 668, 1997 La. App. LEXIS 1741 (June 20, 1997).

While the Juvenile Code did not allow patent error review similar to La. Code Crim. Proc. Ann. art. 920(2), constitutional error of violation of due process was severe enough for the court to make such a review of a juvenile’s disposition of delinquency. State in Interest of Newton, 559 So. 2d 801, 1990 La. App. LEXIS 322 (Feb. 21, 1990).

• Accusatory Instruments

•• Informations

••• General Overview. — Information, which stated that defendant knowingly or intentionally manufactured a controlled dangerous substance, although defendant was charged with distribution of marijuana was plain error under La. Code Crim. Proc. Ann. art. 920; the error was harmless because defendant did not allege prejudice and the error was waived because defendant pled guilty without objecting to the error. State v. Garner, 741 So. 2d 771, 1999 La. App. LEXIS 1738 (June 2, 1999).

Pursuant to La. Code Crim. Proc. Ann. art. 920(2), the court discovered an error on the mere inspections of the pleadings, where the bill of information charging defendant’s brother with armed robbery and aggravated burglary was amended to include defendant as a co-defendant, where a subsequent bill charged only defendant with two counts of armed robbery and one count of aggravated burglary, and where defendant was tried under the bill that charged only defendant with the offenses. The court thus ordered the dismissal of the charges against defendant on his brother’s bill. State v. Avila, 550 So. 2d 1374, 1989 La. App. LEXIS 1799 (Oct. 12, 1989).

It was patent error for the trial judge to accept a plea of guilty to a charge of unauthorized use of a movable valued in excess of $1,000 where the bill of information charged defendant with receiving stolen goods valued at $5,000 and the bill of information was never amended to reflect the charge to which defendant pled guilty. State v. Dantoni, 520 So. 2d 1270, 1988 La. App. LEXIS 261 (Feb. 8, 1988).

Although in strong dicta the Supreme Court of Louisiana stated that it appeared certain that it was incorrect to charge and try a defendant for the single, all-inclusive crime of rioting, which was not a separate crime, and such an error in the bill of information was an error patent on the face of the record, because the information did make reference to three individual crimes, the Supreme Court choose not to rest its reversal solely on that narrow ground. State v. Beavers, 364 So. 2d 1004, 1978 La. LEXIS 5460 (Nov. 13, 1978).

Although the Supreme Court of Louisiana could properly review the constitutionality of a statute where defendant has not complied with the assignment of error procedure, it refused to review the constitutionality of La. Rev. Stat. Ann. § 14:67.1 because defendant intentionally withdrew his motion to quash the information based on the constitutionality of the statute, thereby waiving his objection. State v. Jones, 347 So. 2d 200, 1977 La. LEXIS 5547 (June 20, 1977).

Even though defendant had not challenged an information for aggravated arson in the trial court, under La. Code Crim. Proc. Ann. art. 920(2), the court could reverse the conviction on account of the failure of the bill to allege that it was foreseeable that human life might be endangered. State v. Raby, 259 LA. 909, 253 So. 2d 370, 1971 La. LEXIS 3989 (Oct. 8, 1971), overruled in part by State v. James, 305 So. 2d 514, 1974 La. LEXIS 4652 (La. 1974).

• Discovery & Inspection

•• Bills of Particulars

••• General Overview. — A bill of information, which alleged that defendant violated a local ordinance by selling intoxicating liquor for beverage purposes, was valid and devoid of any defects because the court considered it was equal to saying that the act committed was prohibited by the specific law charged. State v. Ware, 228 LA. 713, 84 So. 2d 56, 1955 La. LEXIS 1411 (Nov. 7, 1955).

• Preliminary Proceedings

•• Entry of Pleas

••• General Overview. — Where defendant was charged with burglary, but entered a plea of guilty to theft of things valued $500 or more, his conviction was reversed on appeal. Defendant could not plead guilty to a crime with which he was not charged; this error was patent on the face of the record. State v. Roark, 870 So. 2d 528, 2004 La. App. LEXIS 833 (Apr. 7, 2004).

• Pretrial Motions & Procedures

•• Suppression of Evidence. — Under the standard set forth in La. Code Crim. Proc. Ann. art. 920, there was no error to justify reversing the court’s denial of defendant’s motion to supress evidence. State v. Jackson, 692 So. 2d 659, 1997 La. App. LEXIS 585 (Mar. 26, 1997), writ denied by La. 97-1100, 703 So. 2d 611, 1997 La. LEXIS 3215 (La. Oct. 13, 1997).

• Double Jeopardy

•• Attachment Jeopardy. — Where attempted first degree armed robbery was a non-crime because under La. Code Crim. Proc. Ann. art. 814(A)(22), which set forth the responsive verdicts for armed robbery, but did not set forth a responsive verdict of guilty of attempted first degree armed robbery, a jury’s verdict of guilty was invalid, and it could have operated neither as a conviction or acquittal, and thus, there was no double jeopardy bar to defendant’s retrial. State v. Norman, 848 So. 2d 91, 2003 La. App. LEXIS 1599 (May 28, 2003), writ of certiorari denied by La. 2003-1934, 862 So. 2d 981, 2004 La. LEXIS 60 (La. Jan. 9, 2004), writ denied by La. 2003-1938, 862 So. 2d 982, 2004 La. LEXIS 61 (La. Jan. 9, 2004).

• Guilty Pleas

•• General Overview. — Failure of the sentencing court to inform defendant of the dictates of La. Code Crim. Proc. Ann. art. 920 before a plea of guilty was accepted was an error; however, it was not a ground to vacate the sentence imposed. State v. Hale, 652 So. 2d 118, 1995 La. App. LEXIS 448 (Mar. 1, 1995).

•• Allocution & Colloquy. — Even though a trial court informed defendant of his right to a trial at the plea hearing, the trial court’s failure to inform defendant of his right to a jury trial was a patent error and required reversal of defendant’s conviction and sentence. State v. Morrison, 599 So. 2d 455, 1992 La. App. LEXIS 1387 (May 13, 1992).

Plea colloquy in a defendant’s trial on charges of carnal knowledge of a juvenile formed a part of the proceedings that could be inspected by the appellate court for errors patent on the face of the record. State v. Young, 535 So. 2d 1150, 1988 La. App. LEXIS 2473 (Nov. 30, 1988).

Review of the trial judge’s allocution was a review for errors patent, because the allocution was a part of the pleadings, and not evidence, and an insufficient allocution was subject to reversal for errors patent. State v. Stansell, 494 So. 2d 1271, 1986 La. App. LEXIS 7672 (Sept. 24, 1986).

Trial judge properly advised and questioned defendant regarding his understanding of the rights being waived by a guilty plea, and ascertained that defendant was voluntarily relinquishing the rights; therefore, the record revealed no patent error as to defendant’s guilty plea. State v. Dufrene, 479 So. 2d 11, 1985 La. App. LEXIS 10199 (Nov. 12, 1985).

•• Appeals. — Pursuant to La. Code Crim. Proc. Ann. art. 920, deficiencies in a guilty plea colloquy are errors patent and a reviewing court is bound to recognize them; similarly, a determination of whether the trial court complied with La. Code Crim. Proc. Ann. art. 556.1 by informing a defendant of the statutory minimum and maximum prior to accepting a guilty plea is within the scope of an error patent review. State v. Lofton, 742 So. 2d 902, 1999 La. App. LEXIS 1892 (June 16, 1999).

Appellate court conditionally vacated defendant’s conviction and sentence for aggravated obstruction of a highway where it was not clear whether the trial court had provided defendant with sufficient allocution as to the possible maximum sentence to which he was exposed, which constituted a patent error. State v. Combs, 567 So. 2d 733, 1990 La. App. LEXIS 2114 (Sept. 26, 1990).

Defendant’s plea of guilty constituted an intelligent waiver of appellate review of the merits of the state’s case against him and appellate review was limited under La. Code Crim. Proc. Ann. art. 920 to jurisdictional defects that appeared on the face of the pleadings and proceedings; this limit on appellate review did not violate La. Const. art. I, § 19. State v. Spain, 329 So. 2d 178, 1976 La. LEXIS 4029 (Feb. 23, 1976).

•• Enforcement of Plea Agreements. — There was no patent error under La. Code Crim. Proc. Ann. art. 920(2) where defendant was properly convicted and sentenced for attempted distribution of cocaine according to his agreement to accept a sentence cap of seven years; under La. Code Crim. Proc. Ann. art. 881.2(A)(2), defendant could not appeal or seek review of the sentence because it was imposed in conformity with the plea agreement. State v. Bradley, 714 So. 2d 125, 1998 La. App. LEXIS 1170 (May 13, 1998).

•• Knowing & Intelligent Requirement. — La. Code Crim. Proc. Ann. art. 920(2) permitted consideration on appeal of an error that was discoverable by a mere inspection of the pleadings and proceedings and without inspection of the evidence; the court found that the trial court did not advise defendant of his rights when he entered a guilty plea to simple burglary. State v. Godejohn, 425 So. 2d 750, 1983 La. LEXIS 9548 (Jan. 10, 1983), overruled by State v. Guzman, La. 99-1528, 769 So. 2d 1158, 2000 La. LEXIS 1267 (La. May 16, 2000).

•• Voluntariness. — The issue of whether the defendant was properly advised of his right to a trial by jury, right to confront his accusers and right to remain silent when tendering a guilty plea is a proper inquiry in an error patent review under La. Code Crim. Proc. Ann. art. 920. State v. Claborn, 487 So. 2d 738, 1986 La. App. LEXIS 6688 (Apr. 14, 1986).

• Counsel

•• Effective Assistance

••• Appeals. — In an appeal for errors patent, the appellate court was only required to consider an error designated in the assignments of error or an error discoverable by a mere inspection of the pleadings and proceedings, without inspection of the evidence. State v. Birden, 675 So. 2d 1187, 1996 La. App. LEXIS 1015 (May 15, 1996).

••• Trials. — Errors brought to the attention of the trial court in an opening statement, the use of inculpatory statements by the prosecution, were subject to appellate review where there had been an assignment of error in an ineffective counsel claim. State v. King, 782 So. 2d 654, 2001 La. App. LEXIS 603 (Mar. 7, 2001).

•• Right to Counsel

••• Pleas. — Trial court’s plea colloquy at defendant’s arraignment was deficient and the trial court’s acceptance of defendant’s waiver of counsel and plea of guilty to armed robbery after the colloquy constituted plain error, where defendant’s previously appointed counsel was not notified of the date of the arraignment, where the trial court advised defendant of his right to be represented by counsel, and where the trial court did not advise defendant of the dangers and disadvantages of self-representation, or objectively assess defendant’s literacy, competency, understanding, and volition. State v. Smith, 479 So. 2d 1062, 1985 La. App. LEXIS 10398 (Dec. 12, 1985).

• Juries & Jurors

•• Challenges for Cause

••• General Overview. — Appellate court failed to find reversible error from an examination of the pleadings and proceedings under La. Code Crim. Proc. Ann. art. 920 because the trial court correctly denied defendant’s challenge for cause after determining that the prospective juror’s friendship with two police officers in no way connected with the case would not have influenced the juror in evaluating the evidence against defendant. State v. Wilson, 296 So. 2d 319, 1974 La. LEXIS 3585 (June 10, 1974).

•• Challenges to Jury Venire

••• General Overview. — Trial court’s improper selection of a jury panel from a list rather than by lot was not a patent error discoverable by a mere inspection of the pleadings without inspection of the evidence pursuant to La. Code Crim. Proc. Ann. art. 920(2); thus, under La. Code Crim. Proc. Ann. arts. 841, former 845 (now La. Code Crim. Proc. Ann. art. 914.1), and 921(1), the issue could not be raised for the first time on appeal. State v. Mitchell, 356 So. 2d 974, 1978 La. LEXIS 7273 (Mar. 6, 1978), writ of certiorari denied by 439 U.S. 926, 99 S. Ct. 310, 58 L. Ed. 2d 319, 1978 U.S. LEXIS 3559 (1978).

•• Jury Deliberations

••• General Overview. — On error patent review, a court of appeals held that the jurisprudential presumption of prejudice for “capital cases” did not apply to a “capital case” where a defendant never faced the prospect of the death penalty and where counsel failed to press the point in the trial court or object to the lack of jury sequestration; in the absence of actual prejudice, the right to sequestration was waived. State v. Marcantel, 756 So. 2d 366, 1999 La. App. LEXIS 3702 (Dec. 22, 1999), writ denied by La. 2000-0208, 766 So. 2d 1274, 2000 La. LEXIS 2350 (La. Aug. 31, 2000).

•• Size of Jury

••• General Overview. — Defendant’s conviction for aggravated flight from an officer was reversed and his sentence vacated where that was an offense necessarily punishable at hard labor and thus required a jury of 12; defendant had been tried by 6 jurors, which was an error patent, and thus, the verdict was null. State v. Brown, 849 So. 2d 566, 2003 La. App. LEXIS 1348 (May 9, 2003).

Trial by an incorrect number of jurors is an error that is discoverable by a mere inspection of the pleadings and proceedings and which is recognized ex proprio motu. State v. Kibodeaux, 524 So. 2d 891, 1988 La. App. LEXIS 130 (Feb. 3, 1988).

Although defendant did not raise his objection that trial and conviction by a nonunanimous six person jury offended his constitutional rights, the court could review the error under La. Code Crim. Proc. Ann. art. 920(2) because the error was discoverable by a mere inspection of the minute entry. State v. Wrestle, Inc., 360 So. 2d 831, 1978 La. LEXIS 5349 (June 19, 1978), affirmed in part and reversed in part by 441 U.S. 130, 99 S. Ct. 1623, 60 L. Ed. 2d 96, 1979 U.S. LEXIS 87 (1979).

•• Voir Dire

••• General Overview. — Supreme Court could not review defendant’s Witherspoon claim that his constitutional rights were violated because defendant did not object during the voir dire examination or when two jurors were excused for cause. State v. Watts, 320 So. 2d 146, 1975 La. LEXIS 4621 (Oct. 1, 1975), vacated in part by 428 U.S. 906, 96 S. Ct. 3214, 49 L. Ed. 2d 1212 (1976).

•• Waiver of Jury Trial

••• General Overview. — On appeal of defendant’s conviction for molestation of a juvenile over whom he had supervision or control, the appellate court found a patent error on the record; there was no indication that defendant knowingly and intelligently waived his right to a jury trial. State v. Onstead, 875 So. 2d 908, 2004 La. App. LEXIS 1406 (May 26, 2004).

Where the original commitment improperly stated that “defendant withdrew his or her former plea of not guilty and tendered a plea of convicted by judge to simple burglary and sentence is made executory this day which plea was acceptable to the state,” the court found that the entry did not clearly convey that defendant was found guilty of simple burglary after a bench trial, and that defendant did not enter a guilty plea; thus, the trial court was ordered to amend the commitment to clearly reflect that defendant was convicted of simple burglary after a bench trial. State v. Brual, 726 So. 2d 1112, 1999 La. App. LEXIS 157 (Jan. 26, 1999).

• Jurisdiction & Venue

•• Jurisdiction. — Where defendant pled guilty to the amended charge of manufacture and production of methamphetamine, but the State had only orally amended the bill of information from the original charge of conspiracy to manufacture a Schedule II controlled dangerous substance, methamphetamine, with intent to distribute in violation, the charge to which defendant pled guilty was not a lesser included charge of the original charge, and the trial court lacked jurisdiction to accept defendant’s plea unless the amendment to the bill of information was in writing; thus, defendant’s conviction was vacated. State v. Rachal, 880 So. 2d 206, 2004 La. App. LEXIS 1979 (Aug. 18, 2004).

Bills of exception could not be considered by the court of appeal when they had not been signed by the trial judge before the return date of his appeal from his burglary conviction; a remand order signed by a single justice of the court of appeal to allow them to be signed was unauthorized and the trial judge’s signature was without legal effect. State v. Ash, 257 LA. 337, 242 So. 2d 535, 1970 La. LEXIS 3488 (Dec. 14, 1970).

• Trials

•• Defendant’s Rights

••• Right to Due Process. — While the Juvenile Code did not allow patent error review similar to La. Code Crim. Proc. Ann. art. 920(2), constitutional error of violation of due process was severe enough for the court to make such a review of a juvenile’s disposition of delinquency. State in Interest of Newton, 559 So. 2d 801, 1990 La. App. LEXIS 322 (Feb. 21, 1990).

••• Right to Jury Trial

•••• General Overview. — Even though a trial court informed defendant of his right to a trial at the plea hearing, the trial court’s failure to inform defendant of his right to a jury trial was a patent error and required reversal of defendant’s conviction and sentence. State v. Morrison, 599 So. 2d 455, 1992 La. App. LEXIS 1387 (May 13, 1992).

•• Motions for Acquittal. — While the record did not indicate that defendant filed a motion for a post verdict judgment of acquittal, the record contained an assignment of error contending that the evidence was insufficient to sustain a verdict of guilty of armed robbery; appellate review was mandated whether or not defendant exercised his option to move for a post verdict judgment of acquittal in the trial court. State v. Barber, 749 So. 2d 917, 1999 La. App. LEXIS 3710 (Dec. 30, 1999), writ denied by La. 2000-0519, 775 So. 2d 441, 2000 La. LEXIS 3321 (La. Nov. 27, 2000).

An appellate court found that it had the obligation to review a sufficiency issue when the issue was raised solely by an assignment of error under La. Code Crim. Proc. Ann. arts. 920 and 921 rather than by motion for post-verdict judgment of acquittal under La. Code Crim. Proc. Ann. art. 821, even though it could have opted not to review. State v. Green, 691 So. 2d 1273, 1997 La. App. LEXIS 363 (Feb. 26, 1997).

•• Motions for Mistrial. — Defendant was not entitled to a mistrial because he failed to timely object and move for a mistrial. The court further held that a prosecutor’s argument does not form part of the pleadings and proceedings which could be examined for patent error even in the absence of a formal objection or motion for a mistrial under La. Code Crim. Proc. Ann. art. 920(2). State v. Mallett, 357 So. 2d 1105, 1978 La. LEXIS 5824 (Apr. 10, 1978), writ of certiorari denied by 439 U.S. 1074, 99 S. Ct. 848, 59 L. Ed. 2d 41, 1979 U.S. LEXIS 330 (1979), not followed by State v. Volentine, 565 So. 2d 511, 1990 La. App. LEXIS 1617 (La.App. 2 Cir. 1990).

Where two prospective jurors in defendant’s trial for attempted murder of a deputy sheriff were excused for cause after stating that their respect for law enforcement officers would cause them to be biased against defendant, the district court properly declined to admonish the jury and properly denied defendant’s motion for a mistrial because the statements were given in response to a question posed to all prospective jurors, no other prospective juror expressed the views of the two prospective jurors who were excused, and any adverse effect on the other prospective jurors was speculative and could be discovered through additional voir dire examination. State v. Madison, 345 So. 2d 485, 1977 La. LEXIS 5638 (Apr. 11, 1977).

Where a bill of exception was taken to the denial of a motion for a mistrial, but was not perfected, the argument presented nothing for appellate review under La. Code Crim. Proc. Ann. art. 920. State v. Finnice, 285 So. 2d 187, 1973 La. LEXIS 6616 (Oct. 29, 1973).

•• Opening Statements. — Errors brought to the attention of the trial court in an opening statement, the use of inculpatory statements by the prosecution, were subject to appellate review where there had been an assignment of error in an ineffective counsel claim. State v. King, 782 So. 2d 654, 2001 La. App. LEXIS 603 (Mar. 7, 2001).

• Jury Instructions

•• General Overview. — Defendant’s conviction and life sentence for distribution of heroin were both proper under La. Code Crim. Proc. Ann. arts. 801(C), 841, and 920(2) where erroneous instructions or failure to give jury instructions were not patent errors, and absent an objection during the trial, defendant could not complain on appeal of an allegedly erroneous jury charge of the failure to give a jury instruction. State v. Dilosa, 849 So. 2d 657, 2003 La. App. LEXIS 1356 (May 9, 2003), writ denied by La. 2003-1601, 860 So. 2d 1153, 2003 La. LEXIS 3634 (La. Dec. 12, 2003).

• Verdicts

•• General Overview. — Pursuant to La. Code Crim. Proc. Ann. art. 920, upon review of the pleadings and proceedings, the court found an error patent and reversed defendant’s conviction for possession of marijuana and ordered a retrial because only nine of the 12 jurors found defendant guilty and 10 were needed in order to render a legal verdict. State v. Cook, 396 So. 2d 1258, 1981 La. LEXIS 7633 (Apr. 6, 1981).

Where the jury returned a verdict that was not one of the proper verdicts for a charge of distribution of controlled dangerous substances, there was an error patent on the fact of the record, and the court reversed defendant’s conviction; the jury’s verdict was part of the pleadings that the court was required to review for errors under La. Code Crim. Proc. Ann. art. 920(2). State v. Thibodeaux, 380 So. 2d 59, 1980 La. LEXIS 8231 (Jan. 30, 1980).

•• Polling of Jury. — Where defendant asserted error in the jury’s polling procedure, the jury having to return to the jury room a third time before obtaining a unanimous verdict on the type and degree of sexual assault, to the extent defendant assigned error as to the form of the verdict, such error was subject to patent error review as part of the “pleadings and proceedings.” State v. Bernard, 844 So. 2d 1001, 2003 La. App. LEXIS 1068 (Apr. 2, 2003).

•• Special Verdicts. — Where attempted first degree armed robbery was a non-crime because under La. Code Crim. Proc. Ann. art. 814(A)(22), which set forth the responsive verdicts for armed robbery, but did not set forth a responsive verdict of guilty of attempted first degree armed robbery, a jury’s verdict of guilty was invalid, and it could have operated neither as a conviction or acquittal, and thus, there was no double jeopardy bar to defendant’s retrial. State v. Norman, 848 So. 2d 91, 2003 La. App. LEXIS 1599 (May 28, 2003), writ of certiorari denied by La. 2003-1934, 862 So. 2d 981, 2004 La. LEXIS 60 (La. Jan. 9, 2004), writ denied by La. 2003-1938, 862 So. 2d 982, 2004 La. LEXIS 61 (La. Jan. 9, 2004).

Non-responsive verdict is an error which constitutes grounds for reversal, and even if the parties do not object at trial, an error in the verdict constitutes an error patent on the face of the record because it is discoverable by a mere inspection of the pleadings and proceedings without inspection of the evidence. State v. Norman, 848 So. 2d 91, 2003 La. App. LEXIS 1599 (May 28, 2003), writ of certiorari denied by La. 2003-1934, 862 So. 2d 981, 2004 La. LEXIS 60 (La. Jan. 9, 2004), writ denied by La. 2003-1938, 862 So. 2d 982, 2004 La. LEXIS 61 (La. Jan. 9, 2004).

•• Unanimity. — A unanimous jury was required to render any verdict where defendant was being prosecuted under an unamended charge of first degree murder, a capital offense, whether for first-degree murder or a lesser-included offense, notwithstanding the fact that the state stipulated that it would not seek the death penalty; thus, defendant’s conviction for manslaughter by 10 out of 12 jurors was set aside as plain error. State v. Goodley, 398 So. 2d 1068, 1981 La. LEXIS 8061 (May 18, 1981).

Although defendant did not raise his objection that trial and conviction by a nonunanimous six person jury offended his constitutional rights, the court could review the error under La. Code Crim. Proc. Ann. art. 920(2) because the error was discoverable by a mere inspection of the minute entry. State v. Wrestle, Inc., 360 So. 2d 831, 1978 La. LEXIS 5349 (June 19, 1978), affirmed in part and reversed in part by 441 U.S. 130, 99 S. Ct. 1623, 60 L. Ed. 2d 96, 1979 U.S. LEXIS 87 (1979).

• Sentencing

•• Alternatives

••• Home Detention. — Trial court’s failure to specify the conditions of home incarceration as required by La. Code Crim. Proc. Ann. art. 894.2C was error patent under La. Code Crim. Proc. Ann. art. 920 and required a remand of the matter in order for the trial court to hold a hearing regarding the conditions of defendant’s home incarceration. State v. Loupe, 767 So. 2d 884, 2000 La. App. LEXIS 2117 (Aug. 29, 2000).

••• Probation

•••• General Overview. — Discrepancy between the sentencing transcript and the commitment form constituted patent error under La. Code Crim. Proc. Ann. art. 920; the court amended the commitment form to reflect the trial court’s intent to recommend that defendant’s probation revocation sentence run concurrently with the five-year sentence that it imposed in exchange for defendant’s plea of guilty to distribution of cocaine. State v. Craft, 648 So. 2d 958, 1994 La. App. LEXIS 3550 (Dec. 14, 1994).

•• Appeals

••• General Overview. — Appellate court found no patent error on review of a decision to sentence defendant to 20 years’ imprisonment as a fourth felony offender upon her conviction for theft of goods valued at between $100 and $500. State v. Oliver, 857 So. 2d 1227, 2003 La. App. LEXIS 2654 (Sept. 30, 2003), writ denied by La. 2004-2139, 902 So. 2d 1042, 2005 La. LEXIS 1789 (La. May 20, 2005), writ denied by 2009 La. App. LEXIS 2202 (La.App. 5 Cir. Dec. 29, 2009).

In reviewing the record in the course of defendant’s appeal from a life sentence imposed after his conviction on eight counts of robbery, the court found an error patent in the trial court’s failure to advise defendant of the prescriptive period for post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8; hence, the court remanded the case with instructions for the trial court to make a record of so advising defendant. State v. Dupre, 848 So. 2d 149, 2003 La. App. LEXIS 1601 (May 28, 2003), writ denied by La. 2003-1978, 872 So. 2d 509, 2004 La. LEXIS 1737 (La. May 14, 2004).

Where defendant was sentenced to 99-years’ imprisonment on each of four counts of armed robbery, the first count was subsequently vacated, and defendant was resentenced to 110-years on that count as a second felony offender, the court remanded for resentencing on the three counts with 99-year sentences; the trial court’s failure to wait 24 hours before sentencing as required by La. Code Crim. Proc. Ann. art. 873 was an error patent. State v. Sims, 845 So. 2d 1116, 2003 La. App. LEXIS 1206 (Apr. 29, 2003), writ denied by La. 2003-2189, 882 So. 2d 570, 2004 La. LEXIS 2526 (La. Aug. 20, 2004).

After defendant pled guilty to aggravated burglary and attempted manslaughter in violation of La. Rev. Stat. Ann. §§ 14:31 and 14:27, on the appellate court’s review for patent errors pursuant to La. Code Crim. Proc. Ann. art. 920, the appellate court determined that the trial court’s sentencing language was ambiguous because it was not clear whether the trial court intended to impose 15 years on each count or on both counts together; thus, the sentence was indeterminate and the appellate court vacated the sentence and remanded the case to the trial court for resentencing. State v. Harrison, 842 So. 2d 519, 2003 La. App. LEXIS 1045 (Apr. 9, 2003).

In reviewing the sentence that was imposed by a trial court for negligent homicide, a violation of La. Rev. Stat. Ann. § 14:32(C), and first offense DWI, a violation of La. Rev. Stat. Ann. § 14:98(B), the appellate court was required, under La. Code Crim. P. Ann. art. 920, to review the record for errors that were discoverable by a mere inspection of the proceedings without inspection of the evidence. The court found one such error in that the sentence that was imposed, in which defendant was ordered to participate in substance abuse evaluations and follow the recommendations, was illegal because it was not provided for as part of the statutory penalty for either offense. State v. Gregrich, 745 So. 2d 694, 1999 La. App. LEXIS 2759 (Oct. 13, 1999).

There was no patent error under La. Code Crim. Proc. Ann. art. 920(2) where defendant was properly convicted and sentenced for attempted distribution of cocaine according to his agreement to accept a sentence cap of seven years; under La. Code Crim. Proc. Ann. art. 881.2(A)(2), defendant could not appeal or seek review of the sentence because it was imposed in conformity with the plea agreement. State v. Bradley, 714 So. 2d 125, 1998 La. App. LEXIS 1170 (May 13, 1998).

Excepting the mandated review of death penalty cases under La. Code Crim. Proc. Ann. art. 905.9, individual excessiveness of sentence may be considered on appeal only where presented by assignment of error, under La. Code Crim. Proc. Ann. art. 920(1), which was formally made as required by La. Code Crim. Proc. Ann. art. 844. State v. Johnson, 709 So. 2d 679, 1998 La. LEXIS 31 (Mar. 4, 1998).

Departure from the sentencing guidelines to sentence a defendant to 20 years imprisonment was not excessive, where defendant repeatedly sexually and physically abused his 12-year-old stepdaughter, causing her emotional damage. State v. Orgeron, 620 So. 2d 312, 1993 La. App. LEXIS 1918 (May 12, 1993).

Trial court’s failure to advise defendant in a guilty plea colloquy that the maximum term of imprisonment for second degree kidnapping could be imposed without benefit of parole was an error patent, which required a remand for a hearing as to the voluntariness of defendant’s plea. State v. Hall, 616 So. 2d 290, 1993 La. App. LEXIS 1258 (Mar. 31, 1993).

Appellate court was empowered to correct patent errors in defendant’s sentencing because none of the errors involved the trial court’s sentencing discretion. State v. Kelly, 537 So. 2d 811, 1989 La. App. LEXIS 53 (Jan. 18, 1989).

Claim that a sentence is illegal because it is excessive cannot ever constitute patent error under La. Code Crim. Proc. Ann. art. 920(2); hence, the court denied defendant’s application for rehearing regarding her allegedly excessive sentence because she alleged no errors patent and assigned no errors for review. State v. Bennett, 517 So. 2d 1115, 1988 La. App. LEXIS 295 (Jan. 15, 1988).

On appeal from defendant’s conviction on two counts of armed robbery and the resulting sentence of 15 years, the trial court committed an error patent under La. Code Crim. Proc. Ann. art. 920 by failing to sentence defendant on each count; however, because the sentence on each count would more appropriately have been concurrent rather than consecutive, and the term of the imprisonment was a reasonable sentence under the circumstances, under La. Code Crim. Proc. Ann. art. 921 the single sentence did not affect the substantial rights of defendant requiring remand for clarification or resentencing, and the court affirmed the sentence. State v. Batiste, 517 So. 2d 371, 1987 La. App. LEXIS 11025 (Dec. 8, 1987).

On appeal from defendant’s conviction on two counts of armed robbery and the resulting sentence of 15 years, the trial court committed an error patent under La. Code Crim. Proc. Ann. art. 920 by failing to require that defendant’s sentence of 15 years be served without benefit of probation, parole, or suspension of sentence as required by La. Rev. Stat. Ann. § 14:64; however, because the State failed to raise the issue of the illegally lenient sentence, the court could not correct the error on appeal and therefore affirmed the sentenced. State v. Batiste, 517 So. 2d 371, 1987 La. App. LEXIS 11025 (Dec. 8, 1987).

On review pursuant to La. Code Crim. Proc. Ann. art. 920 of the record in defendant’s appeal from the sentences imposed under La. Code Crim. Proc. Ann. art. 893.1 and former La. Rev. Stat. Ann. § 14:95.2 (amended to delete provision), the court found that the sentence imposed under § 14:95.2 for use of a firearm during the commission of a felony was an error patent because the state failed to give notice before trial of its intent to apply the statute to enhance defendant’s sentence; hence, under the authority of La. Code Crim. Proc. Ann. art. 882 defendant’s sentence was vacated and the case was remanded for resentencing. State v. Narcisse, 486 So. 2d 349, 1986 La. App. LEXIS 6614 (Apr. 9, 1986).

In accordance with defendant’s conviction for attempted second degree murder, the trial court did not err in sentencing him to 15 years at hard labor, when five years were to be served without the benefit of parole and the court did not commit patent errors pursuant to La. Code Crim. Proc. Ann. art. 920 requiring reversal. State v. Breaux, 471 So. 2d 1178, 1985 La. App. LEXIS 9012 (June 26, 1985).

Trial court’s sentence of 10 years imprisonment at hard labor under La. Rev. Stat. Ann. § 15:529.1 for simple burglary of a pharmacy, La. Rev. Stat. Ann. § 14:62.1, without mentioning the denial of parole eligibility required by the statute was reinstated when it was inappropriate for the appellate court to amend the sentence to provide that defendant was not eligible for parole when defendant alone sought review. State v. Jackson, 452 So. 2d 682, 1984 La. LEXIS 9379 (June 25, 1984).

Pursuant to La. Code Crim. Proc. Ann. art. 920(2), a sentence that appears in the minutes as illegal on its face is a patent error, which the appellate court should consider without the necessity of an assignment of error. State v. Behn, 445 So. 2d 516, 1984 La. App. LEXIS 8008 (Feb. 1, 1984).

The Supreme Court of Louisiana refused to consider the possibility that a sentence was excessive in connection with an appeal filed by an individual convicted of attempted aggravated rape, attempted aggravated crime against nature, aggravated burglary, and armed robbery and sentenced as a habitual offender to serve sentences totaling 156.5 years at hard labor because he failed to list such an argument as an assignment of error. State v. Talbot, 408 So. 2d 861, 1980 La. LEXIS 9653 (Jan. 28, 1980).

Appeals court must independently review death penalty cases in each instance for excessiveness under La. Code Crim. Proc. Ann. art. 905.9, whereas in other cases individual excessiveness of sentence may be considered on appeal only where presented by assignment of error, under La. Code Crim. Proc. Ann. art. 920(1), formally made as required by La. Code Crim. Proc. Ann. art. 844. State v. Cox, 369 So. 2d 118, 1979 La. LEXIS 7265 (Mar. 5, 1979).

Where defendant reserved no bills of exceptions in the trial court, appellate review of the conviction and sentence was limited to error that was discoverable by a mere inspection of the pleadings and proceedings under La. Code Crim. Proc. Ann. art. 920. State v. Bass, 254 LA. 83, 222 So. 2d 865, 1969 La. LEXIS 2943 (May 5, 1969).

•• Corrections, Modifications & Reductions

••• General Overview. — After reviewing the record for errors patent, the appellate court discovered one error that needed correction. The original commitment order, and the multiple offender commitment, both indicated that the defendant was advised of the period to seek post-conviction relief, but the transcript to did not reflect this advisement; because the transcript prevailed, the trial court was instructed to inform defendant of the prescriptive period. State v. Marsalis, 902 So. 2d 1081, 2005 La. App. LEXIS 1088 (Apr. 26, 2005).

Trial judge was ordered to correct the commitment to delete the reference to the life sentence being served consecutively with the 75-year enhanced sentence, and to delete the second reference to the imposition of a life sentence because there were several errors between the multiple offender sentencing transcript and the commitment. State v. Rodriguez, 839 So. 2d 106, 2003 La. App. LEXIS 33 (Jan. 14, 2003), writ denied by La. 2003-0482, 845 So. 2d 1061, 2003 La. LEXIS 1775 (La. May 30, 2003), writ of certiorari denied by 540 U.S. 972, 124 S. Ct. 444, 157 L. Ed. 2d 321, 2003 U.S. LEXIS 7807, 72 U.S.L.W. 3281 (2003).

Pursuant to La. Code Crim. Proc. Ann. art. 920, the record on re-sentencing was reviewed for errors patent, and defendant’s case was remanded for the limited purpose of correcting the commitment to conform to the transcript, designating the proper offenses to which defendant pled guilty and the proper commitment date. State v. Gassenberger, 836 So. 2d 271, 2002 La. App. LEXIS 3846 (Dec. 11, 2002), writ denied by La. 2004-0257, 889 So. 2d 257, 2005 La. LEXIS 198 (La. Jan. 14, 2005).

Trial court’s sentence of 10 years imprisonment at hard labor under La. Rev. Stat. Ann. § 15:529.1 for simple burglary of a pharmacy, La. Rev. Stat. Ann. § 14:62.1, without mentioning the denial of parole eligibility required by the statute was reinstated when it was inappropriate for the appellate court to amend the sentence to provide that defendant was not eligible for parole when defendant alone sought review. State v. Jackson, 452 So. 2d 682, 1984 La. LEXIS 9379 (June 25, 1984).

••• Illegal Sentences. — On review of defendant’s burglary conviction for errors patent, the court noted that defendant received an illegally lenient sentence, because the trial judge failed to deny parole eligibility for one year; this omission required no action because La. Rev. Stat. Ann. § 15:301.1(C) imposes the restrictions by operation of law. State v. Singleton, 871 So. 2d 596, 2004 La. App. LEXIS 678 (Mar. 30, 2004).

In a public bribery case, as a condition of probation, defendant was ordered to pay a monthly supervision fee, and to make restitution to the city, but the trial court declined to hold a hearing and determine the amount of restitution unless defendant and his probation officer contested the amount; because the trial court failed to establish the amount of restitution to be paid by defendant, it resulted in an illegal sentence, requiring the sentence to be vacated, and the matter remanded. State v. Alexander, 854 So. 2d 456, 2003 La. App. LEXIS 2430 (Sept. 10, 2003), writ denied by La. 2003-2822, 869 So. 2d 815, 2004 La. LEXIS 796 (La. Mar. 12, 2004).

Where defendant received a 15-year sentence admitted to the allegations of the multiple bill, which stated that defendant was a fourth-felony offender, and with a prior conviction for a violent crime, defendant was subject to a mandatory life sentence without benefit of parole, probation or suspension of sentence under La. Rev. Stat. Ann. § 15:529.l(A)(1)(c)(ii); however, since neither the state nor defendant raised the issue on appeal, the appellate court declined to use errors patent review to disturb defendant’s sentence. State v. Massey, 841 So. 2d 862, 2003 La. App. LEXIS 287 (Feb. 11, 2003), writ denied by La. 2003-0805, 855 So. 2d 758, 2003 La. LEXIS 3032 (La. Oct. 17, 2003).

Although a trial judge sentenced defendant to imprisonment for the remainder of defendant’s natural life, without benefit of parole, probation, or suspension of sentence based on convictions for three counts of manslaughter and one count of attempted second-degree murder; the trial judge stated that the original sentence was vacated but failed to specify which sentence had been vacated; and the trial judge vacated the original sentence after the enhanced sentence was imposed, the technical failure under La. Rev. Stat. Ann. § 15:529.1D(3) to vacate the original sentence before imposing the enhanced one was of no consequence and required no remedial step because the trial judge vacated the enhanced sentence coincidentally with imposition of the enhanced penalty. State v. Jordan, 774 So. 2d 267, 2000 La. App. LEXIS 2537 (Oct. 18, 2000), writ denied by La. 2001-3329, 801 So. 2d 363, 2001 La. LEXIS 3071 (La. Nov. 9, 2001).

Sale of marijuana from defendant’s car did not empower the trial judge to indefinitely suspend her driver’s privileges under La. Rev. Stat. Ann. § 32:414(B)(3) or under any other authority; although defendant did not appeal that portion of her sentence, it was an illegal sentence and therefore, an error patent. State v. Lewis, 436 So. 2d 634, 1983 La. App. LEXIS 8777 (June 29, 1983).

Review of a case by the appellate court for an illegal sentence was valid, despite defendant’s failure to object at his sentencing hearing where an illegal sentence was an error patent, and thus reviewable under La. Code Crim. Proc. Ann. art. 920(2). State v. Walker, 432 So. 2d 1057, 1983 La. App. LEXIS 8609 (May 25, 1983).

•• Credits. — Review of the record of a juvenile proceeding for errors patent revealed that the trial court failed to give the child credit for time served, as required by La. Child. Code art. 898(A). In the Interest of L.C., 696 So. 2d 668, 1997 La. App. LEXIS 1741 (June 20, 1997).

In a conviction for second degree murder, it was error under La. Code Crim. Proc. Ann. arts. 880 and 920 for the trial court to have failed to give defendant credit toward service of his sentence for time spent in actual custody prior to the imposition of sentence. State v. Campbell, 673 So. 2d 1061, 1996 La. App. LEXIS 530 (Mar. 13, 1996), writ of certiorari denied by La. 96-1785, 685 So. 2d 140, 1997 La. LEXIS 135 (La. Jan. 10, 1997), reversed by, remanded by 523 U.S. 392, 118 S. Ct. 1419, 140 L. Ed. 2d 551, 1998 U.S. LEXIS 2787, 66 U.S.L.W. 4258, 11 Fla. L. Weekly Fed. S 466, 98 Cal. Daily Op. Service 2945, 1998 Colo. J. C.A.R. 1950, 98 D.A.R. 4026, 172 A.L.R. Fed. 597 (1998).

Trial court’s failure to grant a defendant credit for time served pursuant to La. Code Crim. Proc. Ann. art. 920 was error patent, and a Court of Appeal of Louisiana amended a sentence to give the defendant credit for time served, if any, prior to the imposition of his sentence. State v. Franco, 646 So. 2d 1043, 1994 La. App. LEXIS 3143 (Nov. 16, 1994), writ of certiorari denied by La. 94-3099, 653 So. 2d 588, 1995 La. LEXIS 1176 (La. Apr. 28, 1995).

Trial court committed a patent error under La. Code Crim. Proc. Ann. art. 920(2) when it re-sentenced defendant to a term of 25 years imprisonment without allowing credit for time served. State v. Davis, 588 So. 2d 1234, 1991 La. App. LEXIS 2849 (Oct. 18, 1991).

Pursuant to La. Code Crim. Proc. Ann. art. 920(2), the court’s review of the record showed that the trial court committed patent error, where the trial court failed to specify credit for time served as required by La. Code Crim. Proc. Ann. art. 880 when defendant was sentenced for sexual battery. State v. Greer, 572 So. 2d 1166, 1990 La. App. LEXIS 2964 (Dec. 18, 1990).

Although a Court of Appeal of Louisiana found two patent errors on review of a criminal conviction, neither required reversal; the trial court’s failure, without a waiver, to wait 24 hours before sentencing was harmless, and the appellate court corrected the defendant’s sentence to give him credit for time served. State v. Isaac, 544 So. 2d 531, 1989 La. App. LEXIS 976 (May 10, 1989).

•• Cruel & Unusual Punishment. — Defendant’s contention that a six-year sentence for the theft of hogs under La. Rev. Stat. Ann. § 14:67.1 inflicted cruel and unusual punishment because of its severity in the circumstances of the particular case did not present an error that was discoverable by mere inspection of the pleadings and proceedings and without inspection of the evidence. State v. Jones, 347 So. 2d 200, 1977 La. LEXIS 5547 (June 20, 1977).

•• Guidelines

••• General Overview. — From the record, it could not be determined whether the trial court intended to impose five years of probation on both the possession of stolen things, and possession of marijuana counts, the trial court failed to set the amount of restitution, and the trial court erred in informing defendant when the two-year time period for requesting post-conviction relief commenced; these were all patent errors for which the vacating of the sentences, and remand was required. State v. Randle, 827 So. 2d 657, 2002 La. App. LEXIS 2995 (Oct. 2, 2002).

Departure from the sentencing guidelines to sentence a defendant to 20 years imprisonment was not excessive, where defendant repeatedly sexually and physically abused his 12-year-old stepdaughter, causing her emotional damage. State v. Orgeron, 620 So. 2d 312, 1993 La. App. LEXIS 1918 (May 12, 1993).

••• Adjustments & Enhancements

•••• General Overview. — In a criminal appeal, the court vacated defendant’s multiple offender sentencing enhancement, because the transcript was unclear as to whether the trial court intended to enhance count one or count two, and the case was therefore remanded. State v. Eugene, 871 So. 2d 584, 2004 La. App. LEXIS 679 (Mar. 30, 2004), writ denied by La. 2004-1080, 888 So. 2d 766, 2004 La. LEXIS 3287 (La. Nov. 15, 2004).

•••• Criminal History

••••• General Overview. — Defendant failed to designate any assignments of error on appeal from his conviction for attempted simple burglary and his sentence as a habitual offender; hence, under La. Code Crim. Proc. Ann. art. 920(2), the appellate court was limited to reviewing the record for errors patent and, finding no such errors, affirmed his conviction and sentence. State v. Davis, 332 So. 2d 821, 1976 La. LEXIS 4240 (May 17, 1976).

Under La. Code Crim. Proc. Ann. art. 920, the court had the authority to review defendant’s claim that the habitual offender law, La. Rev. Stat. Ann. § 15:529.1, was unconstitutional because the constitutionality of the statute was discoverable by mere inspection of the pleadings and proceedings; hence, although defendant failed to preserve the errors at trial, the court reviewed the record, determined that La. Rev. Stat. Ann. § 15:529.1 was constitutional, and affirmed defendant’s conviction for being a habitual offender and his sentence of 18 years at hard labor. State v. Williams, 322 So. 2d 177, 1975 La. LEXIS 4614 (Oct. 1, 1975), overruled by State v. Cox, 369 So. 2d 118, 1979 La. LEXIS 7265 (La. 1979).

••••• Prior Felonies. — On review of a record for error patent, the appellate court found that the trial court improperly denied defendant parole eligibility when it imposed a habitual offender sentence and defendant’s habitual offender sentence was vacated. State v. Taylor, 875 So. 2d 962, 2004 La. App. LEXIS 1370 (May 26, 2004), writ denied by La. 2004-1649, 888 So. 2d 193, 2004 La. LEXIS 3437 (La. Nov. 19, 2004).

Under La. Code Crim. Proc. Ann. art. 920(2), court committed patent error in sentencing defendant to 40 years at hard labor after adjudicating defendant to be a fourth-felony offender because, under La. Rev. Stat. Ann. § 15:529.1(A)(1)(c)(ii), a sentence of life imprisonment was mandatory. State v. Schleve, 775 So. 2d 1187, 2000 La. App. LEXIS 3541 (Dec. 20, 2000), writ denied by La. 2001-0115, 804 So. 2d 647, 2001 La. LEXIS 3841 (La. Dec. 14, 2001), writ denied by La. 2001-0210, 803 So. 2d 983, 2001 La. LEXIS 3843 (La. Dec. 14, 2001), writ of certiorari denied by 537 U.S. 854, 123 S. Ct. 211, 154 L. Ed. 2d 88, 2002 U.S. LEXIS 5675, 71 U.S.L.W. 3238 (2002).

••••• Prior Misdemeanors. — Although errors patent were found, regarding a sentence for driving while intoxicated, third offense, discussion of those errors was moot, because the court found that a predicate guilty plea should have been quashed. State v. Frisella, 868 So. 2d 871, 2004 La. App. LEXIS 327 (Feb. 23, 2004).

••••• Three Strikes. — The three strikes law, former La. Rev. Stat. Ann. § 15:559 (now La. Code Crim. Proc. Ann. art. 920), does not apply in cases where more than seven years have elapsed since the expiration of the maximum sentence of the previous conviction, adjudication or adjudication of delinquency, and the time of the commission of the last felony for which defendant had been convicted; the cleansing period begins to run from the date that defendant is actually discharged from state custody and supervision. State v. Bass, 767 So. 2d 772, 2000 La. App. LEXIS 1521 (June 14, 2000).

••• Departures

•••• General Overview. — Appellate court was empowered to correct patent errors in defendant’s sentencing because none of the errors involved the trial court’s sentencing discretion. State v. Kelly, 537 So. 2d 811, 1989 La. App. LEXIS 53 (Jan. 18, 1989).

•• Imposition. — In a case involving defendant’s conviction for armed robbery where the court reviewed the record for patent error pursuant to La. Code Crim. Proc. Ann. art. 920(2), the court noted that the trial court did not wait the required 24 hours after denial of defendant’s motion for a new trial and his motion for a post verdict judgment of acquittal before imposing sentence; therefore, because defendant announced his readiness for sentencing, he waived any claim of error on the ground that the trial court failed to wait the required period. State v. Jones, 720 So. 2d 52, 1998 La. App. LEXIS 2864 (Sept. 25, 1998).

••• General Overview. — In the appellate court’s review of the record for errors patent, appellate court determined that the trial court failed to inform defendant of his right to remain silent, or his right to have the State prove its case against him at the habitual offender hearing in his sentencing for burglary; this error, however, was deemed harmless. State v. Beverly, 867 So. 2d 107, 2004 La. App. LEXIS 465 (Mar. 3, 2004).

In a public bribery case, as a condition of probation, defendant was ordered to pay a monthly supervision fee, and to make restitution to the city, but the trial court declined to hold a hearing and determine the amount of restitution unless defendant and his probation officer contested the amount; because the trial court failed to establish the amount of restitution to be paid by defendant, it resulted in an illegal sentence, requiring the sentence to be vacated, and the matter remanded. State v. Alexander, 854 So. 2d 456, 2003 La. App. LEXIS 2430 (Sept. 10, 2003), writ denied by La. 2003-2822, 869 So. 2d 815, 2004 La. LEXIS 796 (La. Mar. 12, 2004).

Trial court’s imposition of a single sentence for two convictions was normally a patent error; however, because defendant’s convictions for distributing hydrocodone and alprazolam constituted parts of a common scheme or plan, an exception to the patent error issue, there was no need to remand the matter for clarification or resentencing. State v. Hebert, 846 So. 2d 60, 2003 La. App. LEXIS 1015 (Apr. 8, 2003).

Trial court’s failure to advise defendant that he had three years after the judgment of conviction and sentence became final to file an application for post-conviction relief constituted an error patent; the trial court was required to send appropriate written notice to defendant. State v. Young, 751 So. 2d 364, 2000 La. App. LEXIS 10 (Jan. 12, 2000).

Although a Court of Appeal of Louisiana found two patent errors on review of a criminal conviction, neither required reversal; the trial court’s failure, without a waiver, to wait 24 hours before sentencing was harmless, and the appellate court corrected the defendant’s sentence to give him credit for time served. State v. Isaac, 544 So. 2d 531, 1989 La. App. LEXIS 976 (May 10, 1989).

Although defendant did not object at sentencing or urge an error on appeal, the trial court’s failure to observe the three day delay was discoverable by mere inspection of the record per La. Code Crim. Proc. Ann. art. 920(2). State v. Tarto, 517 So. 2d 1216, 1987 La. App. LEXIS 10872 (Dec. 15, 1987).

••• Allocution. — Trial court’s failure to advise defendant in a guilty plea colloquy that the maximum term of imprisonment for second degree kidnapping could be imposed without benefit of parole was an error patent, which required a remand for a hearing as to the voluntariness of defendant’s plea. State v. Hall, 616 So. 2d 290, 1993 La. App. LEXIS 1258 (Mar. 31, 1993).

••• Factors. — Trial court erred when it did not impose the first years of defendant’s sentence to be served without the benefit of probation, parole, or suspension as required by La. Rev. Stat. Ann. art. 40:967(B)(4)(b); however, since the sentence imposed was not challenged, the error would not be recognized. State v. Price, 780 So. 2d 489, 2001 La. App. LEXIS 81 (Jan. 31, 2001).

••• Pronouncement. — Commitment was incorrect and/or misleading in several respects where commitment showed that defendant “pleaded guilty” to count two, possession of hydrocodone, when he was in fact found guilty of that offense by a jury; the entry regarding the habitual offender sentence did not clearly indicate which of defendant’s two sentences was enhanced, or that the original sentence was vacated, moreover, the commitment failed to show that the trial court ordered the enhanced sentence on count two run concurrently with the sentence on count one. State v. Taylor, 875 So. 2d 962, 2004 La. App. LEXIS 1370 (May 26, 2004), writ denied by La. 2004-1649, 888 So. 2d 193, 2004 La. LEXIS 3437 (La. Nov. 19, 2004).

Record revealed an error patent, in that the commitment failed to indicate that defendant’s sentence was without the benefit of parole; the appellate court ordered the trial court to correct defendant’s commitment to reflect the sentencing transcript. State v. Kang, 866 So. 2d 408, 2004 La. App. LEXIS 302 (Feb. 23, 2004), writ denied by La. 2004-0944, 888 So. 2d 226, 2004 La. LEXIS 3653 (La. Nov. 24, 2004).

•• Multiple Convictions. — Although a trial judge sentenced defendant to imprisonment for the remainder of defendant’s natural life, without benefit of parole, probation, or suspension of sentence based on convictions for three counts of manslaughter and one count of attempted second-degree murder; the trial judge stated that the original sentence was vacated but failed to specify which sentence had been vacated; and the trial judge vacated the original sentence after the enhanced sentence was imposed, the technical failure under La. Rev. Stat. Ann. § 15:529.1D(3) to vacate the original sentence before imposing the enhanced one was of no consequence and required no remedial step because the trial judge vacated the enhanced sentence coincidentally with imposition of the enhanced penalty. State v. Jordan, 774 So. 2d 267, 2000 La. App. LEXIS 2537 (Oct. 18, 2000), writ denied by La. 2001-3329, 801 So. 2d 363, 2001 La. LEXIS 3071 (La. Nov. 9, 2001).

Where the State in a multiple offender bill of information sought enhanced sentencing of defendant for a single conviction of manslaughter but failed to specify which one of the counts was being considered for an enhanced sentence, and the trial court vacated the previous sentence and imposed an enhanced sentence without any specification regarding the three counts or convictions for manslaughter, defendant’s multiple offender sentence was vacated due to the lack of specification regarding the counts and the matter remanded for re-sentencing so that the trial judge could specify which of defendant’s three sentences for manslaughter was to be enhanced. State v. Jordan, 774 So. 2d 267, 2000 La. App. LEXIS 2537 (Oct. 18, 2000), writ denied by La. 2001-3329, 801 So. 2d 363, 2001 La. LEXIS 3071 (La. Nov. 9, 2001).

La. Rev. Stat. Ann. § 15:529.1(G), which provides that “any sentence imposed under the provisions of this section shall be without benefit of probation or suspension of sentence,” does not prohibit parole eligibility for multiple offenders; thus, the trial court erred in imposing defendant’s multiple offender sentence without the benefit of parole. State v. Brual, 726 So. 2d 1112, 1999 La. App. LEXIS 157 (Jan. 26, 1999).

•• Restitution. — In a public bribery case, as a condition of probation, defendant was ordered to pay a monthly supervision fee, and to make restitution to the city, but the trial court declined to hold a hearing and determine the amount of restitution unless defendant and his probation officer contested the amount; because the trial court failed to establish the amount of restitution to be paid by defendant, it resulted in an illegal sentence, requiring the sentence to be vacated, and the matter remanded. State v. Alexander, 854 So. 2d 456, 2003 La. App. LEXIS 2430 (Sept. 10, 2003), writ denied by La. 2003-2822, 869 So. 2d 815, 2004 La. LEXIS 796 (La. Mar. 12, 2004).

• Postconviction Proceedings

•• General Overview. — Following a review of the record for errors patent at defendant’s request, according to La. Code Crim. Proc. Ann. art. 920, an appellate court concluded that remand was required because it was unclear from the record whether defendant was advised of the prescriptive period during the enhanced sentencing as required by La. Code Crim. Proc. Ann. art. 930.8. On remand, the trial court was ordered to send written notice to defendant of the prescriptive period, along with a notice of when the period began to run. State v. Merritt, 877 So. 2d 1079, 2004 La. App. LEXIS 1667 (June 29, 2004), writ denied by La. 2004-1849, 888 So. 2d 228, 2004 La. LEXIS 3660 (La. Nov. 24, 2004).

Trial court’s failure to advise defendant of the two-year prescriptive period for filing an application for post-conviction relief, pursuant to La. Code Crim. Proc. Ann. art. 930.8, was an error patent requiring remand for the trial court to provide such notice. State v. Torregano, 875 So. 2d 842, 2004 La. App. LEXIS 1157 (May 11, 2004).

In a criminal appeal, the court found a patent error where the record did not show that the judge instructed defendant on the prescriptive period in which to file an application for post-conviction relief; on remand, the trial court was ordered to supply defendant with written notice of the prescriptive period under La. Code Crim. Proc. Ann. art. 930.8, and to file written proof of said notice in the record. State v. Stein, 874 So. 2d 279, 2004 La. App. LEXIS 1069 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1345, 885 So. 2d 1122, 2004 La. LEXIS 3334 (La. Nov. 8, 2004).

In a criminal appeal, the court remanded defendant’s case to correct a patent error on the record. The trial judge failed to advise defendant of the prescriptive period for post-conviction relief, as required by La. Code Crim. Proc. Ann. art. 930.8. State v. Crawford, 873 So. 2d 768, 2004 La. App. LEXIS 1077 (Apr. 27, 2004), writ denied by La. 2004-1744, 901 So. 2d 1083, 2005 La. LEXIS 1516 (La. May 6, 2005).

On review of a trial court’s record for patent errors, where the court of appeal could not ascertain from the record whether a criminal defendant had been correctly informed as to the prescriptive period for post-conviction relief, the court of appeal remanded the case and ordered the trial court to send written notice to defendant of the prescriptive period. State v. Stewart, 866 So. 2d 1016, 2004 La. App. LEXIS 73 (Jan. 27, 2004), writ denied by La. 2004-0449, 876 So. 2d 832, 2004 La. LEXIS 2218 (La. June 25, 2004).

Where the record on its face showed that defendant was not informed of the two-year time limit for filing post-conviction relief, such constituted an error patent, and on remand from the criminal appeal, the trial court was directed to inform defendant of the limitation period and to file written proof that defendant received the notice in the record of the proceedings. State v. Pierre, 854 So. 2d 945, 2003 La. App. LEXIS 1730 (June 11, 2003), writ denied by La. 2003-2042, 864 So. 2d 626, 2004 La. LEXIS 189 (La. Jan. 16, 2004).

In reviewing the record in the course of defendant’s appeal from a life sentence imposed after his conviction on eight counts of robbery, the court found an error patent in the trial court’s failure to advise defendant of the prescriptive period for post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8; hence, the court remanded the case with instructions for the trial court to make a record of so advising defendant. State v. Dupre, 848 So. 2d 149, 2003 La. App. LEXIS 1601 (May 28, 2003), writ denied by La. 2003-1978, 872 So. 2d 509, 2004 La. LEXIS 1737 (La. May 14, 2004).

In the appellate court’s review for patent errors, it determined that the matter should be remanded as the trial judge did not advise the defendant of the appropriate prescriptive period for filing post-conviction relief as required, and the trial judge did not provide the defendant with written notification of the registration requirements of La. Rev. Stat. Ann. § 15:542, as required by La. Rev. Stat. Ann. § 15:543(A). State v. Simmons, 845 So. 2d 1249, 2003 La. App. LEXIS 1430 (Apr. 29, 2003).

Trial court committed patent error when it resentenced defendant upon remand under La. Code Crim. Proc. Ann. arts. 920 and 930.8 where it failed to advise defendant of the prescriptive period for post-conviction relief. State v. Barnes, 800 So. 2d 973, 2001 La. App. LEXIS 2207 (Oct. 17, 2001).

In reviewing defendant’s simple robbery and simple kidnapping convictions for patent errors pursuant to La. Code Crim. Proc. Ann. art 920, the appellate court discovered that the trial court erred in failing to inform defendant of the two-year prescriptive period on applications for post-conviction relief, as required by La. Code Crim. Proc. Ann. art. 930.8; therefore, the trial court was ordered to send defendant written notice of the provisions of art. 930.8 within 10 days of the date the judgment became final and to place evidence of such notification in the trial record. State v. Joseph, 802 So. 2d 735, 2001 La. App. LEXIS 2215 (Oct. 17, 2001), writ denied by La. 2002-0232, 831 So. 2d 979, 2002 La. LEXIS 3712 (La. Dec. 13, 2002).

Trial court committed patent error under La. Code Crim. Proc. Ann. art. 920 and La. Code Crim. Proc. Ann. art. 930.8 and remand of the matter was ordered where the trial court informed defendant that he had two years from the date of a sentence to file for post-conviction relief whereas the trial court should have informed defendant that he had two years after the judgment of conviction and sentence has become final within which to apply for post-conviction relief. State v. Rogers, 772 So. 2d 960, 2000 La. App. LEXIS 2946 (Nov. 28, 2000), writ denied by La. 2001-0204, 802 So. 2d 641, 2001 La. LEXIS 3342 (La. Dec. 7, 2001).

Trial court was ordered to inform defendant that he had two years from the date of his conviction and sentence to file for post-conviction relief where it erroneously informed defendant that he had three years within which to seek such relief. State v. Self, 772 So. 2d 337, 2000 La. App. LEXIS 2740 (Nov. 2, 2000).

Where the prescriptive period for seeking post-conviction relief was reduced from three years to two years after defendant was sentenced for possession with intent to distribute heroin, and the amendment was applied retroactively, the trial court, as a result of an error patent review pursuant to La. Code Crim. Proc. Ann. art. 920, was ordered to send written notice to defendant of the amended prescriptive period in order to comply with La. Code Crim. Proc. Ann. art. 930.8, to advise defendant of when the period began to run, and to file written proof in the record that defendant received the notice. State v. Quest, 772 So. 2d 772, 2000 La. App. LEXIS 2534 (Oct. 18, 2000), writ denied by La. 2000-3137, 800 So. 2d 866, 2001 La. LEXIS 3682 (La. Nov. 2, 2001).

Trial court committed patent error under La. Code Crim. Proc. Ann. arts. 920 and 930.8(C) because it failed to inform defendant that he had two years after his judgment of conviction and sentence became final within which to apply for post-conviction relief. State v. Lucas, 767 So. 2d 921, 2000 La. App. LEXIS 2115 (Aug. 29, 2000).

Trial court’s failure to inform defendant as to the post-conviction relief period pursuant to La. Code Crim. Proc. Ann. art. 930.8 was error patent under La. Code Crim. Proc. Ann. art. 920. State v. Loupe, 767 So. 2d 884, 2000 La. App. LEXIS 2117 (Aug. 29, 2000).

When defendant’s case was reviewed on appeal for errors patent, pursuant to La. Code Crim. Proc. Ann. art. 920, and the court found that the trial court had not informed defendant of the prescriptive period for applying for post-conviction relief, as required by La. Code Crim. Proc. Ann. art. 930.8, the appellate court remanded and ordered the trial court to send written notice of the prescriptive period to defendant within 10 days of the rendering of the court’s opinion, along with written proof in the record that defendant had received such notice. State v. Thomas, 734 So. 2d 140, 1999 La. App. LEXIS 1211 (Apr. 27, 1999).

Where a record was reviewed for errors patent according to La. Code Crim. Proc. Ann. art. 920 and it was found that the trial court did not advise defendant of the prescriptive period for post-conviction relief, as mandated by La. Code Crim. Proc. Ann. art. 930.8(C), the appellate court remanded and ordered the trial court to so inform defendant, even though defendant’s conviction was affirmed. State v. McPherson, 733 So. 2d 634, 1999 La. App. LEXIS 772 (Mar. 30, 1999).

Trial court’s failure to inform a defendant of the three-year time limit for filing post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8 was an error patent under La. Code Crim. Proc. Ann. art. 920. State v. Bernard, 734 So. 2d 687, 1999 La. App. LEXIS 216 (Feb. 3, 1999).

Trial judge’s failure to inform defendant of the prescriptive period for filing an application for post-conviction relief was not grounds for vacating her sentence; rather, the appellate court remanded with instructions to inform defendant in writing of the provisions of La. Code Crim. Proc. Ann. art. 930.8(C). State v. Johnson, 688 So. 2d 162, 1997 La. App. LEXIS 538 (Jan. 28, 1997).

•• Motions for New Trial. — Trial court’s failure to rule on defendant’s motion for a new trial prior to sentencing was an error patent on the face of the record and required that defendant’s sentence be vacated. State v. Stevenson, 525 So. 2d 281, 1988 La. App. LEXIS 676 (Apr. 19, 1988).

Pursuant to former La. Rev. Stat. Ann. § 15:559 (now La. Code Crim. Proc. Ann. art. 920), defendant who failed to file a motion for a new trial in the lower court and secure a ruling on the motion was not entitled to relief on appeal from a forgery conviction under La. Rev. Stat. Ann. § 14:72 on the ground that he was deprived of the right to cross-examine a witness to elicit evidence that defendant lacked any intent to defraud by the issuance of the check. State v. Ramsey, 242 LA. 1089, 141 So. 2d 375, 1962 La. LEXIS 511 (Apr. 30, 1962).

•• Motions to Vacate Judgment. — Having reviewed the record for errors patent in a juvenile criminal proceeding, as required by La. Code Crim. Proc. Ann. art. 920, the appellate court determined that the trial judge failed to act on defendant’s motion for post-verdict judgment of acquittal, and because the Louisiana Children’s Code was silent as to such motions, the Code of Criminal Procedure controlled, pursuant to La. Code Crim. Proc. Ann. arts. 104 and 15; La. Code Crim. Proc. Ann. arts. 821 and 853 required that motions for post-verdict judgment of acquittal and for a new trial had to be disposed of before sentencing, so defendant’s conviction was conditionally affirmed, his sentence was vacated, and the case was remanded for a hearing on the post-conviction motion for re-sentencing if such motion was denied. State ex rel. T.J., 800 So. 2d 969, 2001 La. App. LEXIS 2206 (Oct. 17, 2001).

Appellate review of defendant’s claim of insufficient evidence was required under La. Code Crim. Proc. Ann. art. 920 whether or not defendant exercised his option under La. Code Crim. Proc. Ann. art. 821 to move for a post verdict judgment of acquittal. State v. Thomas, 745 So. 2d 776, 1999 La. App. LEXIS 2954 (Oct. 27, 1999), writ denied by La. 2000-1008, 775 So. 2d 445, 2000 La. LEXIS 3338 (La. Nov. 27, 2000), writ denied by La. 2000-0242, 775 So. 2d 1076, 2000 La. LEXIS 3416 (La. Dec. 8, 2000).

•• Parole. — On review of a record for error patent, the appellate court found that the trial court improperly denied defendant parole eligibility when it imposed a habitual offender sentence and defendant’s habitual offender sentence was vacated. State v. Taylor, 875 So. 2d 962, 2004 La. App. LEXIS 1370 (May 26, 2004), writ denied by La. 2004-1649, 888 So. 2d 193, 2004 La. LEXIS 3437 (La. Nov. 19, 2004).

On review of defendant’s burglary conviction for errors patent, the court noted that defendant received an illegally lenient sentence, because the trial judge failed to deny parole eligibility for one year; this omission required no action because La. Rev. Stat. Ann. § 15:301.1(C) imposes the restrictions by operation of law. State v. Singleton, 871 So. 2d 596, 2004 La. App. LEXIS 678 (Mar. 30, 2004).

La. Rev. Stat. Ann. § 15:529.1(G), which provides that “any sentence imposed under the provisions of this section shall be without benefit of probation or suspension of sentence,” does not prohibit parole eligibility for multiple offenders; thus, the trial court erred in imposing defendant’s multiple offender sentence without the benefit of parole. State v. Brual, 726 So. 2d 1112, 1999 La. App. LEXIS 157 (Jan. 26, 1999).

•• Sex Offenders

••• General Overview. — Trial court’s failure to give defendant notice of the registration requirements for sex offenders as required by La. Rev. Stat. Ann. § 15:543(A) was an error patent requiring remand for the trial court to provide such notice. State v. Torregano, 875 So. 2d 842, 2004 La. App. LEXIS 1157 (May 11, 2004).

• Appeals

•• Procedures

••• Records on Appeal. — Errors patent were found where: (1) the commitment and the transcript conflicted in several respects; (2) the commitment reflected that the sentence was to be served concurrently with the sentence in case number 02-5931, while the transcript did not; and (3) the waiver of rights form indicated defendant was to pay court costs, but was silent regarding other fees the court ordered him to pay. State v. Preston, 880 So. 2d 64, 2004 La. App. LEXIS 1867 (July 27, 2004).

In reviewing the record for errors patent at defendant’s request, according to La. Code Crim. Proc. Ann. art. 920, an appellate court found that the trial court failed to properly inform defendant of the prescriptive period for filing post-conviction relief pursuant to La. Code Crim. Proc. Ann. art. 930.8. because the minute entry showed that defendant was advised that he had two years after judgment of conviction and sentence had become final to seek post-conviction relief, while the transcript showed that the trial court advised defendant that he had two years from the date his sentence became final to request post-conviction relief. Thus, remand was required for the trial court to properly inform defendant of the time from which prescription for post-conviction relief ran by sending written notice of such to defendant within 10 days of the rendition of its opinion. State v. Burns, 877 So. 2d 1073, 2004 La. App. LEXIS 1670 (June 29, 2004).

Commitment was incorrect and/or misleading in several respects where commitment showed that defendant “pleaded guilty” to count two, possession of hydrocodone, when he was in fact found guilty of that offense by a jury; the entry regarding the habitual offender sentence did not clearly indicate which of defendant’s two sentences was enhanced, or that the original sentence was vacated, moreover, the commitment failed to show that the trial court ordered the enhanced sentence on count two run concurrently with the sentence on count one. State v. Taylor, 875 So. 2d 962, 2004 La. App. LEXIS 1370 (May 26, 2004), writ denied by La. 2004-1649, 888 So. 2d 193, 2004 La. LEXIS 3437 (La. Nov. 19, 2004).

On appeal of defendant’s conviction for molestation of a juvenile over whom he had supervision or control, the appellate court found a patent error on the record; there was no indication that defendant knowingly and intelligently waived his right to a jury trial. State v. Onstead, 875 So. 2d 908, 2004 La. App. LEXIS 1406 (May 26, 2004).

The trial court was ordered to correct the minute entries to reflect the accurate names and number of jurors who deliberated, and to amend co-defendant’s multiple offender commitment to conform to the sentencing transcript. State v. Hall, 875 So. 2d 996, 2004 La. App. LEXIS 1405 (May 26, 2004), writ denied by La. 2004-1875, 888 So. 2d 834, 2004 La. LEXIS 3751 (La. Dec. 10, 2004).

In a criminal appeal, the court vacated defendant’s multiple offender sentencing enhancement, because the transcript was unclear as to whether the trial court intended to enhance count one or count two, and the case was therefore remanded. State v. Eugene, 871 So. 2d 584, 2004 La. App. LEXIS 679 (Mar. 30, 2004), writ denied by La. 2004-1080, 888 So. 2d 766, 2004 La. LEXIS 3287 (La. Nov. 15, 2004).

Defendant’s sentence after he was convicted of aggravated incest was improper where he should not have been required to pay restitution for the cost of transferring witnesses; further, his restitution award was not authorized by La. Code Crim. Proc. Ann. arts. 895, 895.1, or La. Rev. Stat. Ann. § 46:1844(M). State v. J.T.S., 865 So. 2d 1032, 2004 La. App. LEXIS 136 (Feb. 4, 2004).

When there is a discrepancy between the minutes and the transcript, the transcript prevails. State v. Hartwell, 866 So. 2d 899, 2004 La. App. LEXIS 53 (Jan. 27, 2004), writ denied by La. 2004-0448, 876 So. 2d 832, 2004 La. LEXIS 2217 (La. June 25, 2004).

Where review of the trial court’s record of a criminal proceeding reflected that the minute entry for the final day of trial was wrong, the case was remanded for a correction of the minutes. State v. Hartwell, 866 So. 2d 899, 2004 La. App. LEXIS 53 (Jan. 27, 2004), writ denied by La. 2004-0448, 876 So. 2d 832, 2004 La. LEXIS 2217 (La. June 25, 2004).

Where the transcript conflicts with the minute entry, the transcript prevails. State v. Behre, 864 So. 2d 668, 2003 La. App. LEXIS 3374 (Dec. 9, 2003).

Where defendant appealed his sentence and an error was discoverable from an inspection of the pleadings and proceedings without inspection of the evidence, it was patent on the face of the record under La. Code Crim. Proc. Ann. art. 920(2). State v. Mitchell, 649 So. 2d 137, 1995 La. App. LEXIS 64 (Jan. 25, 1995).

Discrepancy between the sentencing transcript and the commitment form constituted patent error under La. Code Crim. Proc. Ann. art. 920; the court amended the commitment form to reflect the trial court’s intent to recommend that defendant’s probation revocation sentence run concurrently with the five-year sentence that it imposed in exchange for defendant’s plea of guilty to distribution of cocaine. State v. Craft, 648 So. 2d 958, 1994 La. App. LEXIS 3550 (Dec. 14, 1994).

Defendant’s conviction for driving while intoxicated was upheld where he failed to preserve evidentiary objections as per La. Code Evid. Ann. art. 103(A)(1), La. Code Crim. Proc. Ann. art. 841, and even for patent error under La. Code Crim. Proc. Ann. art. 920. State v. Jones, 588 So. 2d 805, 1991 La. App. LEXIS 2811 (Oct. 30, 1991).

Although defendant did not object at sentencing or urge an error on appeal, the trial court’s failure to observe the three day delay was discoverable by mere inspection of the record per La. Code Crim. Proc. Ann. art. 920(2). State v. Tarto, 517 So. 2d 1216, 1987 La. App. LEXIS 10872 (Dec. 15, 1987).

For the purpose of an error patent review conducted by the appellate court pursuant to La. Code Crim. Proc. Ann. art. 920, the record included the caption, the time and place of holding court, the indictment or information and the endorsement thereon, the arraignment, the plea of the accused, the bill of particulars filed in connection with a short form indictment or information, the mentioning of the impaneling of the jury, the minute entry reflecting sequestration in a capital case, the verdict, and the judgment of sentence. State v. Williams, 515 So. 2d 1117, 1987 La. App. LEXIS 10796 (Nov. 9, 1987), writ of certiorari denied by 520 So. 2d 423, 1988 La. LEXIS 607 (La. 1988).

For the purpose of an error patent review, the “record” in a criminal case includes the caption, the time and place of holding court, the indictment or information and the endorsement thereon, the arraignment, the plea of the accused, the bill of particulars filed in connection with a short form indictment or information, the mentioning of the impaneling of the jury, the minute entry reflecting sequestration in a capital case, the verdict and the judgment or sentence. State v. Gordon, 504 So. 2d 1135, 1987 La. App. LEXIS 9110 (Mar. 16, 1987).

Where defendant was convicted of resisting arrest, taking shrimp out of season, and blocking the passage of shrimp, his convictions were improper because the trial court did not obtain a waiver of defendant’s right to a trial by jury; the scope of appellate review included those errors discoverable by a mere inspection of the pleadings and proceedings. State v. Verdin, 496 So. 2d 641, 1986 La. App. LEXIS 7907 (Oct. 15, 1986).

Where defendant was convicted of possession of a firearm by a convicted felon and sentenced to serve 10 years at hard labor, the imposition of sentence was improper; the trial court had not ruled on motions for new trial or post verdict acquittal. State v. Magee, 496 So. 2d 562, 1986 La. App. LEXIS 7909 (Oct. 15, 1986).

Review of the trial judge’s allocution was a review for errors patent, because the allocution was a part of the pleadings, and not evidence, and an insufficient allocution was subject to reversal for errors patent. State v. Stansell, 494 So. 2d 1271, 1986 La. App. LEXIS 7672 (Sept. 24, 1986).

Because defendant’s sole assignment of error in the challenge to a conviction and sentence on the charge of attempted forcible rape was a contention that there was error patent on the face of the record, the pleadings and proceedings in the record were examined on review without inspection of the evidence as set forth in La. Code Crim. Proc. Ann. art. 920. State v. Naquin, 459 So. 2d 584, 1984 La. App. LEXIS 9960 (Nov. 13, 1984).

Defendant’s newly-appointed appellate counsel filed an appellate brief that contained three assignments of error, but no formal assignments were ever made a part of the appellate record as required by La. Code Crim. Proc. Ann. arts. 844 and 916; consequently, the record could only be reviewed for errors discoverable on the face of the pleadings and proceedings and without inspection of the evidence as provided for at La. Code Crim. Proc. Ann. art. 920(2) because argument concerning assignments of error in the brief alone was insufficient to satisfy the requirements of La. Code Crim. Proc. Ann. art. 920(1). State v. Jones, 450 So. 2d 29, 1984 La. App. LEXIS 8751 (May 16, 1984).

Defendant’s plea of guilty constituted an intelligent waiver of appellate review of the merits of the state’s case against him and appellate review was limited under La. Code Crim. Proc. Ann. art. 920 to jurisdictional defects that appeared on the face of the pleadings and proceedings; this limit on appellate review did not violate La. Const. art. I, § 19. State v. Spain, 329 So. 2d 178, 1976 La. LEXIS 4029 (Feb. 23, 1976).

•• Remands & Remittiturs. — On appeal of defendant’s conviction for molestation of a juvenile over whom he had supervision or control, the appellate court found a patent error on the record; there was no indication that defendant knowingly and intelligently waived his right to a jury trial. State v. Onstead, 875 So. 2d 908, 2004 La. App. LEXIS 1406 (May 26, 2004).

The trial court was ordered to correct the minute entries to reflect the accurate names and number of jurors who deliberated, and to amend co-defendant’s multiple offender commitment to conform to the sentencing transcript. State v. Hall, 875 So. 2d 996, 2004 La. App. LEXIS 1405 (May 26, 2004), writ denied by La. 2004-1875, 888 So. 2d 834, 2004 La. LEXIS 3751 (La. Dec. 10, 2004).

Defendant’s convictions for two counts of sexual battery were proper, where any rational trier of fact could have found that the State proved the elements of sexual battery beyond a reasonable doubt; the court remanded, however, for correction of the sentencing minutes so that they were consistent with the transcript and to direct the trial court to inform defendant of the provisions of La. Code Crim. Proc. Ann. art. 930.8. State v. Blake, 872 So. 2d 602, 2004 La. App. LEXIS 1141 (May 5, 2004).

In a criminal appeal, the court found a patent error where the record did not show that the judge instructed defendant on the prescriptive period in which to file an application for post-conviction relief; on remand, the trial court was ordered to supply defendant with written notice of the prescriptive period under La. Code Crim. Proc. Ann. art. 930.8, and to file written proof of said notice in the record. State v. Stein, 874 So. 2d 279, 2004 La. App. LEXIS 1069 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1345, 885 So. 2d 1122, 2004 La. LEXIS 3334 (La. Nov. 8, 2004).

Defendant’s drug conviction and habitual offender sentence were both proper, where the record classified him as a violent offender because one of his predicate convictions was possession of a firearm by a convicted felon; the court remanded the case, however, for the trial court to amend the habitual offender commitment to show that defendant’s enhanced sentence was to be served without benefit of probation or suspension of sentence and that the first two years of his sentence was to be served without benefit of parole. State v. Packnett, 873 So. 2d 789, 2004 La. App. LEXIS 1076 (Apr. 27, 2004), writ denied by La. 2004-2559, 904 So. 2d 736, 2005 La. LEXIS 2175 (La. June 24, 2005).

In a criminal appeal, the court remanded defendant’s case to correct a patent error on the record. The trial judge failed to advise defendant of the prescriptive period for post-conviction relief, as required by La. Code Crim. Proc. Ann. art. 930.8. State v. Crawford, 873 So. 2d 768, 2004 La. App. LEXIS 1077 (Apr. 27, 2004), writ denied by La. 2004-1744, 901 So. 2d 1083, 2005 La. LEXIS 1516 (La. May 6, 2005).

In a criminal appeal, the court vacated defendant’s multiple offender sentencing enhancement, because the transcript was unclear as to whether the trial court intended to enhance count one or count two, and the case was therefore remanded. State v. Eugene, 871 So. 2d 584, 2004 La. App. LEXIS 679 (Mar. 30, 2004), writ denied by La. 2004-1080, 888 So. 2d 766, 2004 La. LEXIS 3287 (La. Nov. 15, 2004).

Where review of the trial court’s record of a criminal proceeding reflected that the minute entry for the final day of trial was wrong, the case was remanded for a correction of the minutes. State v. Hartwell, 866 So. 2d 899, 2004 La. App. LEXIS 53 (Jan. 27, 2004), writ denied by La. 2004-0448, 876 So. 2d 832, 2004 La. LEXIS 2217 (La. June 25, 2004).

When defendant’s case was reviewed on appeal for errors patent, pursuant to La. Code Crim. Proc. Ann. art. 920, and the court found that the trial court had not informed defendant of the prescriptive period for applying for post-conviction relief, as required by La. Code Crim. Proc. Ann. art. 930.8, the appellate court remanded and ordered the trial court to send written notice of the prescriptive period to defendant within 10 days of the rendering of the court’s opinion, along with written proof in the record that defendant had received such notice. State v. Thomas, 734 So. 2d 140, 1999 La. App. LEXIS 1211 (Apr. 27, 1999).

•• Reversible Errors

••• General Overview. — Where defendant was charged with burglary, but entered a plea of guilty to theft of things valued $500 or more, his conviction was reversed on appeal. Defendant could not plead guilty to a crime with which he was not charged; this error was patent on the face of the record. State v. Roark, 870 So. 2d 528, 2004 La. App. LEXIS 833 (Apr. 7, 2004).

Non-responsive verdict is an error which constitutes grounds for reversal, and even if the parties do not object at trial, an error in the verdict constitutes an error patent on the face of the record because it is discoverable by a mere inspection of the pleadings and proceedings without inspection of the evidence. State v. Norman, 848 So. 2d 91, 2003 La. App. LEXIS 1599 (May 28, 2003), writ of certiorari denied by La. 2003-1934, 862 So. 2d 981, 2004 La. LEXIS 60 (La. Jan. 9, 2004), writ denied by La. 2003-1938, 862 So. 2d 982, 2004 La. LEXIS 61 (La. Jan. 9, 2004).

Defendant’s enhanced sentence as a fourth felony offender was vacated because the trial court based its finding and enhancement on evidence submitted in defendant’s first habitual offender hearing over defendant’s objection, which was reversible error under the court’s patent error review pursuant to La. Code Crim. Proc. Ann. art. 920; pursuant to La. Rev. Stat. Ann. § 15:529.1D(1)(a), defendant had the right to remain silent and the right to a hearing at which the State was required to prove the habitual offender bill allegations. State v. Muhammad, 831 So. 2d 358, 2002 La. App. LEXIS 3142 (Oct. 16, 2002).

Trial court erred when it did not impose the first years of defendant’s sentence to be served without the benefit of probation, parole, or suspension as required by La. Rev. Stat. Ann. art. 40:967(B)(4)(b); however, since the sentence imposed was not challenged, the error would not be recognized. State v. Price, 780 So. 2d 489, 2001 La. App. LEXIS 81 (Jan. 31, 2001).

La. Code Crim. Proc. Ann. art. 920 required an appellate court to review the record of a criminal conviction and sentence for errors patent. State v. Zeno, 742 So. 2d 699, 1999 La. App. LEXIS 2392 (Aug. 31, 1999), writ denied by La. 2000-0105, 765 So. 2d 1065, 2000 La. LEXIS 2103 (La. June 30, 2000).

Pursuant to La. Code Crim. Proc. Ann. art. 920, deficiencies in a guilty plea colloquy are errors patent and a reviewing court is bound to recognize them; similarly, a determination of whether the trial court complied with La. Code Crim. Proc. Ann. art. 556.1 by informing a defendant of the statutory minimum and maximum prior to accepting a guilty plea is within the scope of an error patent review. State v. Lofton, 742 So. 2d 902, 1999 La. App. LEXIS 1892 (June 16, 1999).

Where there was no error within La. Code Crim. Proc. Ann. art. 920, defense counsel was entitled to withdraw as counsel. State v. Price, 690 So. 2d 191, 1997 La. App. LEXIS 344 (Feb. 25, 1997).

Appellate court was empowered to correct patent errors in defendant’s sentencing because none of the errors involved the trial court’s sentencing discretion. State v. Kelly, 537 So. 2d 811, 1989 La. App. LEXIS 53 (Jan. 18, 1989).

Conviction for forcible rape in violation of La. Rev. Stat. Ann. § 14:42.1 withstood scrutiny for errors patent where defendant had been properly advised of his rights to trial by jury, of confrontation, and to remain silent, and informed of the consequences of his guilty plea; where no assignments of error were made on appeal, a review by the appellate court of these factors was sufficient under La. Code Crim. Proc. Ann. art. 920. State v. Dominick, 487 So. 2d 646, 1986 La. App. LEXIS 6690 (Apr. 14, 1986).

Appellate court failed to find reversible error from an examination of the pleadings and proceedings under La. Code Crim. Proc. Ann. art. 920 because the trial court correctly denied defendant’s challenge for cause after determining that the prospective juror’s friendship with two police officers in no way connected with the case would not have influenced the juror in evaluating the evidence against defendant. State v. Wilson, 296 So. 2d 319, 1974 La. LEXIS 3585 (June 10, 1974).

Appellate court could only review the records for errors patent per former La. Rev. Stat. Ann. § 15:503 (now La. Code Crim. Proc. Ann. art. 920) where the appeal transcript contained no reserved bills of exceptions. State v. Bell, 224 LA. 858, 71 So. 2d 225, 1954 La. LEXIS 1154 (Feb. 15, 1954).

•• Reviewability

••• General Overview. — Defendant’s conviction of battery of a police officer was upheld because the evidence was sufficient to support the verdict, but the matter was remanded to properly advise defendant of the prescriptive period for post-conviction relief under the provisions of LA. Code Crim. Proc. Ann. art. 920 which allowed the appellate court to review the record for errors patent. State v. Breaux, 829 So. 2d 463, 2002 La. App. LEXIS 2737 (Sept. 18, 2002).

While an appellate court was entitled, pursuant to La. Code Crim. Proc. Ann. art. 920, to review errors patent on the record, a defendant convicted of manslaughter was not entitled to have his allegedly excessive sentence reviewed, because such review would circumvent the expressed legislative will that no appeal would lie where a sentence cap had been accepted by defendant in withdrawing his not guilty plea and entering a guilty plea. State v. Johnson, 687 So. 2d 524, 1996 La. App. LEXIS 3062 (Dec. 26, 1996).

Defendants appealed their convictions and sentences for possession of marijuana with intent to distribute, but failed to argue on appeal that they deserved credit against their sentences for time served; the appellate court used La. Code Crim. Proc. Ann. art. 920 to review an error that was discoverable by a mere inspection of the pleadings and proceedings to hold that under art. 880, the trial court should have given defendants credit toward service of their sentences for time spent in actual custody prior to the imposition of their sentences. State v. Reynaga, 643 So. 2d 431, 1994 La. App. LEXIS 2649 (Oct. 5, 1994).

Even though a trial court informed defendant of his right to a trial at the plea hearing, the trial court’s failure to inform defendant of his right to a jury trial was a patent error and required reversal of defendant’s conviction and sentence. State v. Morrison, 599 So. 2d 455, 1992 La. App. LEXIS 1387 (May 13, 1992).

Trial court’s failure to rule on defendant’s motion for a new trial prior to sentencing was an error patent on the face of the record and required that defendant’s sentence be vacated. State v. Stevenson, 525 So. 2d 281, 1988 La. App. LEXIS 676 (Apr. 19, 1988).

Where defense counsel had stated to the trial court in an oral notice of appeal that an essential element of each weapons crime has not been proven, the appellate court felt compelled to review the case for the alleged error, even though review would have normally been limited to an inspection of the pleadings and proceedings for patent error, as provided for by La. Code Crim. Proc. Ann. art. 920(2), in that no assignments of error or appellate brief had been filed in the appeal. State v. Williams, 438 So. 2d 1286, 1983 La. App. LEXIS 9325 (Oct. 12, 1983).

As defendant nor the state filed briefs, the assignments of error designated by defendant in the record were considered as abandoned; the court’s review was limited to a mere inspection of the pleadings and proceedings to determine if any patent errors were present under La. Code Crim. Proc. Ann. art. 920(2). State v. Johnson, 438 So. 2d 1295, 1983 La. App. LEXIS 9330 (Oct. 12, 1983).

Assignments of error designated by defendant were considered as abandoned where defendant failed to file a brief; the court’s review was limited to a mere inspection of the pleadings and proceedings to determine if any patent errors were present under La. Code Crim. Proc. Ann. art. 920(2). State v. Humphries, 438 So. 2d 1300, 1983 La. App. LEXIS 9333 (Oct. 12, 1983).

La. Code Crim. Proc. Ann. art. 920(2) permitted consideration on appeal of an error that was discoverable by a mere inspection of the pleadings and proceedings and without inspection of the evidence; the court found that the trial court did not advise defendant of his rights when he entered a guilty plea to simple burglary. State v. Godejohn, 425 So. 2d 750, 1983 La. LEXIS 9548 (Jan. 10, 1983), overruled by State v. Guzman, La. 99-1528, 769 So. 2d 1158, 2000 La. LEXIS 1267 (La. May 16, 2000).

Although defendant did not object at trial to the fact that he was being prosecuted by a city attorney for a state law offense, which was not permitted under the state constitution, and under La. Code Crim. Proc. Ann. art. 920, the court could review the alleged error because it was discoverable by a mere inspection of the pleadings and proceedings, which erroneously showed that defendant pleaded guilty and that he was convicted after a trial. Baton Rouge v. Malik, 404 So. 2d 883, 1981 La. LEXIS 10426 (Sept. 28, 1981).

Pursuant to La. Code Crim. Proc. Ann. art. 920, upon review of the pleadings and proceedings, the court found an error patent and reversed defendant’s conviction for possession of marijuana and ordered a retrial because only nine of the 12 jurors found defendant guilty and 10 were needed in order to render a legal verdict. State v. Cook, 396 So. 2d 1258, 1981 La. LEXIS 7633 (Apr. 6, 1981).

Under La. Code Crim. Proc. Ann. art. 920, the court had the authority to review defendant’s claim that the habitual offender law, La. Rev. Stat. Ann. § 15:529.1, was unconstitutional because the constitutionality of the statute was discoverable by mere inspection of the pleadings and proceedings; hence, although defendant failed to preserve the errors at trial, the court reviewed the record, determined that La. Rev. Stat. Ann. § 15:529.1 was constitutional, and affirmed defendant’s conviction for being a habitual offender and his sentence of 18 years at hard labor. State v. Williams, 322 So. 2d 177, 1975 La. LEXIS 4614 (Oct. 1, 1975), overruled by State v. Cox, 369 So. 2d 118, 1979 La. LEXIS 7265 (La. 1979).

Where a defendant claimed the trial court had erred in permitting the introduction of testimony concerning oral inculpatory statements made by him to an arresting deputy but the defendant made no objection when the deputy testified as to these statements and the defendant himself took the stand and corroborated that the statements were in fact made, there was no ground for complaint on appellate review. State v. Hines, 319 So. 2d 313, 1975 La. LEXIS 4234 (Sept. 5, 1975).

Where a document that defendant claimed evidenced his lack of counsel and lack of waiver thereof was an extract of the minutes of a city court proceeding and had been admitted into evidence at trial as a State exhibit, the appellate court could not inspect document pursuant to La. Code Crim. Proc. Ann. art. 920(2). State v. Oliveaux, 312 So. 2d 337, 1975 La. LEXIS 3933 (Apr. 24, 1975).

Where defendant did not object during his trial, the issue involving the sufficiency of the list of responsive verdicts given to the jury was not reviewable by the court under La. Code Crim. Proc. Ann. Art. 920(2); thus defendant’s marijuana conviction was upheld accordingly. State v. Craddock, 307 So. 2d 342, 1975 La. LEXIS 3818 (Jan. 20, 1975).

••• Preservation for Review

•••• General Overview. — Errors brought to the attention of the trial court in an opening statement, the use of inculpatory statements by the prosecution, were subject to appellate review where there had been an assignment of error in an ineffective counsel claim. State v. King, 782 So. 2d 654, 2001 La. App. LEXIS 603 (Mar. 7, 2001).

Appellate review of defendant’s claim of insufficient evidence was required under La. Code Crim. Proc. Ann. art. 920 whether or not defendant exercised his option under La. Code Crim. Proc. Ann. art. 821 to move for a post verdict judgment of acquittal. State v. Thomas, 745 So. 2d 776, 1999 La. App. LEXIS 2954 (Oct. 27, 1999), writ denied by La. 2000-1008, 775 So. 2d 445, 2000 La. LEXIS 3338 (La. Nov. 27, 2000), writ denied by La. 2000-0242, 775 So. 2d 1076, 2000 La. LEXIS 3416 (La. Dec. 8, 2000).

Under La. Code Crim. Proc. Ann. art. 920, only an error designated in the assignments of error or an error patent can be considered on appeal. State v. Davis, 735 So. 2d 708, 1999 La. App. LEXIS 762 (Mar. 24, 1999).

Issues and objections not raised at the trial level will not be considered on appeal unless an error is alleged that is discoverable by a mere inspection of the pleadings and proceedings and without inspection of the evidence. State ex rel. K.H., 725 So. 2d 583, 1998 La. App. LEXIS 3637 (Dec. 16, 1998).

Defendant’s objection, for the first time on appeal, to the validity of his statements to the police was not the kind of error that was discoverable on the record under La. Code Crim. Proc. Ann. art. 920, and thus, was rejected by the appellate court. State ex rel. K.H., 725 So. 2d 583, 1998 La. App. LEXIS 3637 (Dec. 16, 1998).

La. Code Crim. Proc. Ann. art. 920 mandates appellate review of the sufficiency issue when it is assigned as error. State v. Scott, 720 So. 2d 415, 1998 La. App. LEXIS 2982 (Oct. 28, 1998), writ denied by La. 99-0170, 741 So. 2d 664, 1999 La. LEXIS 1388 (La. May 14, 1999).

Where defendant was convicted of second degree murder, pursuant to La. Code Crim. Proc. Ann. art. 920(2), he waived any error that the trial court may have committed when it instructed the jury on “sudden passion” or “heat of blood” and when it refused to instruct on rage on the ground that he failed to make a contemporaneous objection at trial. State v. Tipton, 705 So. 2d 1142, 1997 La. App. LEXIS 2979 (Dec. 29, 1997).

Pursuant to La. Code Crim. Proc. Ann. art. 920(2), the court of appeal routinely reviewed the record of defendant’s murder conviction for errors patent, even though he failed to brief his assignment of such errors. State v. Ducre, 596 So. 2d 1372, 1992 La. App. LEXIS 607 (Mar. 6, 1992), writ of certiorari denied by 600 So. 2d 637, 1992 La. LEXIS 2188 (La. 1992).

Pursuant to La. Code Crim. Proc. Ann. art. 920, in criminal cases, an appellate court may consider only errors designated in an assignment of error and errors discoverable by a mere inspection of the pleadings and proceedings and without inspection of the evidence. State v. Marler, 560 So. 2d 537, 1990 La. App. LEXIS 899 (Apr. 10, 1990), vacated by 566 So. 2d 969, 1990 La. LEXIS 1940 (La. 1990).

The following matters and no others should be considered on appeal; (1) An error designated in the assignment of errors; and (2) An error that is discoverable by a mere inspection of the pleadings and proceedings and without inspection of the evidence. State v. Davis, 540 So. 2d 600, 1989 La. App. LEXIS 501 (Mar. 15, 1989).

Arguments that were briefed but were not assigned as error did not constitute error patent on the face of the record; they were not properly before the court for review. State v. Jordan, 489 So. 2d 994, 1986 La. App. LEXIS 7081 (May 28, 1986).

It is court policy to conduct an errors patent review on all cases pursuant to La. Code Crim. Proc. Ann. art. 920(2); therefore, it is not necessary to raise errors patent as an assignment of error. State v. Cormier, 487 So. 2d 1237, 1986 La. App. LEXIS 6267 (Mar. 5, 1986), writ of certiorari denied by 489 So. 2d 244, 1986 La. LEXIS 6606 (La. 1986).

Appellate court’s scope of review was limited to an inspection of the pleadings and proceedings for errors patent under La. Code Crim. Proc. Ann. art. 920 where defendant failed to perfect assignments of error pursuant to La. Code Crim. Proc. Ann. art. 844. State v. Horne, 457 So. 2d 893, 1984 La. App. LEXIS 9659 (Oct. 10, 1984).

Because defendant failed to file an appellate brief, his assignment of error designated in the record could not be reviewed on appeal, and the appellate court was limited to searching the record for patent errors per La. Code Crim. Proc. Ann. art. 920(2). State v. Deville, 457 So. 2d 866, 1984 La. App. LEXIS 9666 (Oct. 10, 1984).

In the prosecution of defendant, defendant’s case was subject only to a review of the record for patent errors under La. Code Crim. Proc. Ann. art. 920(2) where defendant had failed to file any formal assignments of error. State v. Thompson, 446 So. 2d 557, 1984 La. App. LEXIS 8189 (Mar. 7, 1984).

In the prosecution of defendant for simple burglary of an inhabited dwelling, the court refused to consider errors that defendant raised two errors in his brief but not his formal assignment of error with the trial court under La. Code Crim. Proc. Ann. arts. 844 and 920. State v. Jarreau, 444 So. 2d 340, 1983 La. App. LEXIS 9997 (Dec. 22, 1983).

Under La. Code Crim. Proc. Ann. art. 920 the defendant’s failure to formally submit the issue of the excessiveness of his sentence as an error for review meant that the only way the error could have been considered by the appellate court was if the issue was considered an error patent. State v. Sonnier, 441 So. 2d 359, 1983 La. App. LEXIS 9585 (Nov. 9, 1983).

Pursuant to La. Code Crim. Proc. Ann. art. 920, because defendant neither filed a motion to withdraw his guilty plea nor perfected an assignment of error as to the issue of the alleged violation of his plea bargain agreement, it is not reviewable on appeal. State v. Haney, 434 So. 2d 1264, 1983 La. App. LEXIS 8990 (June 28, 1983).

Review of a case by the appellate court for an illegal sentence was valid, despite defendant’s failure to object at his sentencing hearing where an illegal sentence was an error patent, and thus reviewable under La. Code Crim. Proc. Ann. art. 920(2). State v. Walker, 432 So. 2d 1057, 1983 La. App. LEXIS 8609 (May 25, 1983).

Because defendant did not object to his sentence at the time of sentencing and did not file any assignments of error, the court could only review the record for errors discoverable on the face of the pleading and proceedings. State v. Lewis, 431 So. 2d 125, 1983 La. App. LEXIS 8387 (Apr. 13, 1983), remanded by 437 So. 2d 1144, 1983 La. LEXIS 11411 (La. 1983).

La. Code Crim. Proc. Ann. art. 920(2) provided that in a case where the death penalty was being sought for murder, the reviewing court was to consider patent errors, any errors that were discoverable by a mere inspection of the pleadings and proceedings. State v. Jett, 419 So. 2d 844, 1982 La. LEXIS 11794 (Sept. 7, 1982).

Supreme court in reviewing criminal appeal for errors patent, stated that the deficiencies in complying with La. Code Crim. Proc. Ann. arts. 384, 873 could be noticed by the supreme court on appeal for the first time, under La. Code Crim. Proc. Ann. art. 920(2), (even if not assigned as error by defendant), because they were discoverable by a mere inspection of the pleadings and proceedings. State v. White, 404 So. 2d 1202, 1981 La. LEXIS 10430 (Sept. 28, 1981).

Defendant was not entitled to a mistrial because he failed to timely object and move for a mistrial. The court further held that a prosecutor’s argument does not form part of the pleadings and proceedings which could be examined for patent error even in the absence of a formal objection or motion for a mistrial under La. Code Crim. Proc. Ann. art. 920(2). State v. Mallett, 357 So. 2d 1105, 1978 La. LEXIS 5824 (Apr. 10, 1978), writ of certiorari denied by 439 U.S. 1074, 99 S. Ct. 848, 59 L. Ed. 2d 41, 1979 U.S. LEXIS 330 (1979), not followed by State v. Volentine, 565 So. 2d 511, 1990 La. App. LEXIS 1617 (La.App. 2 Cir. 1990).

Although the Supreme Court of Louisiana could properly review the constitutionality of a statute where defendant has not complied with the assignment of error procedure, it refused to review the constitutionality of La. Rev. Stat. Ann. § 14:67.1 because defendant intentionally withdrew his motion to quash the information based on the constitutionality of the statute, thereby waiving his objection. State v. Jones, 347 So. 2d 200, 1977 La. LEXIS 5547 (June 20, 1977).

Defendant’s contention that a six-year sentence for the theft of hogs under La. Rev. Stat. Ann. § 14:67.1 inflicted cruel and unusual punishment because of its severity in the circumstances of the particular case did not present an error that was discoverable by mere inspection of the pleadings and proceedings and without inspection of the evidence. State v. Jones, 347 So. 2d 200, 1977 La. LEXIS 5547 (June 20, 1977).

Where two prospective jurors in defendant’s trial for attempted murder of a deputy sheriff were excused for cause for making potentially prejudicial remarks, defendant’s point of error that the district court erred in failing to excuse the entire panel who were exposed to the remarks was not preserved for review because defendant did not question the remaining prospective jurors as to whether they had been influenced by the statements, did not suggest to the court that the panel be excused, and accepted two of its members without challenge. State v. Madison, 345 So. 2d 485, 1977 La. LEXIS 5638 (Apr. 11, 1977).

Supreme Court could not review defendant’s Witherspoon claim that his constitutional rights were violated because defendant did not object during the voir dire examination or when two jurors were excused for cause. State v. Watts, 320 So. 2d 146, 1975 La. LEXIS 4621 (Oct. 1, 1975), vacated in part by 428 U.S. 906, 96 S. Ct. 3214, 49 L. Ed. 2d 1212 (1976).

When no perfected bills of exceptions or errors duly assigned under La. Code Crim. Proc. Ann. art. 920 are presented in an appeal, an appellate court is confined to an examination of the pleadings and proceedings for discoverable error. La. Code Crim. Proc. Ann. art. 920(2). State v. Oliveaux, 312 So. 2d 337, 1975 La. LEXIS 3933 (Apr. 24, 1975).

By failing to object timely and to reserve a bill of exceptions, defendant waived his right to subsequently attack a judgment based on remarks by a trial judge that amounted to comments on the evidence; comments on the evidence by a trial judge were not a part of the record for purposes of “patent error.” State v. Refuge, 300 So. 2d 489, 1974 La. LEXIS 4087 (Aug. 30, 1974).

Where a defendant’s bills of exception are not perfected for appeal, the appellate court’s review is limited to errors discoverable by a mere inspection of the pleadings and proceedings and without inspection of the evidence. State v. Morris, 292 So. 2d 215, 1974 La. LEXIS 4637 (Mar. 25, 1974).

In the absence of formal bills of exceptions, the appellate court is limited on appeal to a review of the pleadings and proceedings for discoverable errors. State v. Woodfox, 291 So. 2d 388, 1974 La. LEXIS 3351 (Feb. 18, 1974).

Defendant’s objection to the joint trial of the kidnapping and robbery charges was waived by his failure to move for severance, to object to the joint trial, or to perfect a bill of exceptions. State v. Peters, 298 So. 2d 276, 1973 La. LEXIS 6638 (Dec. 3, 1973).

On the appeal of defendant’s conviction for simple battery, the appellate court could not consider defendant’s argument that the State had failed to prove that he acted with the requisite intent because he did not move for a directed verdict or a new trial and there were no bills of exceptions pertinent to defendant’s allegations. State v. Kirklin, 283 So. 2d 713, 1973 La. LEXIS 6338 (Sept. 24, 1973).

A defect in the information, which the State was allowed to amend during trial over defendant’s objection, was a matter that could be considered on appeal under La. Code Crim. Proc. Ann. art. 920. State v. La Fleur, 258 LA. 977, 249 So. 2d 101, 1971 La. LEXIS 4289 (June 7, 1971).

Bills of exception could not be considered by the court of appeal when they had not been signed by the trial judge before the return date of his appeal from his burglary conviction; a remand order signed by a single justice of the court of appeal to allow them to be signed was unauthorized and the trial judge’s signature was without legal effect. State v. Ash, 257 LA. 337, 242 So. 2d 535, 1970 La. LEXIS 3488 (Dec. 14, 1970).

No objection was made to the trial court’s ruling that refused to permit defense counsel to withdraw before defendant’s trial for armed robbery, and no bill of exceptions had been perfected that could serve as a basis for defendant’s contention that constitutional rights had been violated by unwilling and effective assistance of counsel; consequently, under the provisions of La. Const. of 1921 art. 7, § 10 (now La. Const. art. 5, § 5) and La. Code Crim. Proc. Ann. arts. 854, 920 and 921, the matter could not be considered on appeal. State v. Crayton, 255 LA. 375, 231 So. 2d 357, 1970 La. LEXIS 4070 (Jan. 20, 1970).

Where defendant reserved no bills of exceptions in the trial court, appellate review of the conviction and sentence was limited to error that was discoverable by a mere inspection of the pleadings and proceedings under La. Code Crim. Proc. Ann. art. 920. State v. Bass, 254 LA. 83, 222 So. 2d 865, 1969 La. LEXIS 2943 (May 5, 1969).

Where defendant alleged on appeal that the State continued to ask a witness leading questions after the witness interposed his right against self-incrimination in order to get before the jury testimony it could not otherwise elicit, the appellate court refused to consider the testimony, as it was not attached to or made a part of a bill of exception as required by La. Code Crim. Proc. Ann. art. 920(2). State v. Palmer, 251 LA. 759, 206 So. 2d 485, 1968 La. LEXIS 2843 (Jan. 15, 1968).

Appellate court could only review the records for errors patent per former La. Rev. Stat. Ann. § 15:503 (now La. Code Crim. Proc. Ann. art. 920) where the appeal transcript contained no reserved bills of exceptions. State v. Bell, 224 LA. 858, 71 So. 2d 225, 1954 La. LEXIS 1154 (Feb. 15, 1954).

••• Waiver

•••• General Overview. — In a case involving defendant’s conviction for armed robbery where the court reviewed the record for patent error pursuant to La. Code Crim. Proc. Ann. art. 920(2), the court noted that the trial court did not wait the required 24 hours after denial of defendant’s motion for a new trial and his motion for a post verdict judgment of acquittal before imposing sentence; therefore, because defendant announced his readiness for sentencing, he waived any claim of error on the ground that the trial court failed to wait the required period. State v. Jones, 720 So. 2d 52, 1998 La. App. LEXIS 2864 (Sept. 25, 1998).

Defendant was not entitled to an error patent review of the record pursuant to La. Code Crim. Proc. Ann. art. 920 because he failed to object to the absence of an arraignment on an amended charge and, thus, waived any irregularity in the arraignment pursuant to La. Code Crim. Proc. Ann. art. 555. State v. Lassere, 683 So. 2d 812, 1996 La. App. LEXIS 2259 (Oct. 1, 1996), writ of certiorari denied by La. 96-2655, 692 So. 2d 445, 1997 La. LEXIS 1132 (La. Apr. 18, 1997).

As defendant failed to brief any assignments of error, they were considered abandoned under La. Code Crim. Proc. Ann. art. 920. State v. Hinton, 477 So. 2d 1307, 1985 La. App. LEXIS 10090 (Nov. 7, 1985).

Defendant’s appeal was abandoned as she failed to file a brief in support of her motion under La. Code Crim. Proc. Ann. art. 920. State v. Ardoin, 477 So. 2d 1312, 1985 La. App. LEXIS 10095 (Nov. 7, 1985).

Although the Supreme Court of Louisiana could properly review the constitutionality of a statute where defendant has not complied with the assignment of error procedure, it refused to review the constitutionality of La. Rev. Stat. Ann. § 14:67.1 because defendant intentionally withdrew his motion to quash the information based on the constitutionality of the statute, thereby waiving his objection. State v. Jones, 347 So. 2d 200, 1977 La. LEXIS 5547 (June 20, 1977).

Supreme Court could not review defendant’s Witherspoon claim that his constitutional rights were violated because defendant did not object during the voir dire examination or when two jurors were excused for cause. State v. Watts, 320 So. 2d 146, 1975 La. LEXIS 4621 (Oct. 1, 1975), vacated in part by 428 U.S. 906, 96 S. Ct. 3214, 49 L. Ed. 2d 1212 (1976).

•• Right to Appeal

••• Defendants. — While the record did not indicate that defendant filed a motion for a post verdict judgment of acquittal, the record contained an assignment of error contending that the evidence was insufficient to sustain a verdict of guilty of armed robbery; appellate review was mandated whether or not defendant exercised his option to move for a post verdict judgment of acquittal in the trial court. State v. Barber, 749 So. 2d 917, 1999 La. App. LEXIS 3710 (Dec. 30, 1999), writ denied by La. 2000-0519, 775 So. 2d 441, 2000 La. LEXIS 3321 (La. Nov. 27, 2000).

An appellate court found that it had the obligation to review a sufficiency issue when the issue was raised solely by an assignment of error under La. Code Crim. Proc. Ann. arts. 920 and 921 rather than by motion for post-verdict judgment of acquittal under La. Code Crim. Proc. Ann. art. 821, even though it could have opted not to review. State v. Green, 691 So. 2d 1273, 1997 La. App. LEXIS 363 (Feb. 26, 1997).

Defendant’s plea of guilty constituted an intelligent waiver of appellate review of the merits of the state’s case against him and appellate review was limited under La. Code Crim. Proc. Ann. art. 920 to jurisdictional defects that appeared on the face of the pleadings and proceedings; this limit on appellate review did not violate La. Const. art. I, § 19. State v. Spain, 329 So. 2d 178, 1976 La. LEXIS 4029 (Feb. 23, 1976).

Duration of a sentence, if within the limits set by law, is a matter which addresses itself to a trial judge and is not reviewable by the Supreme Court of Louisiana on appeal from a judgment of conviction; the sentence is not reviewable as error patent. State v. Ames, 249 LA. 685, 190 So. 2d 223, 1966 La. LEXIS 2032 (June 30, 1966).

•• Standards of Review

••• General Overview. — Where the court reviewed defendant’s sentence, in accordance with La. Code Crim. Proc. Ann. art. 920 for errors patent on the face of the record, the court held that defendant’s sentence would be considered as commencing on the day following the day on which such prisoner is sentenced without regard to the actual date of incarceration in the state penitentiary under La. Rev. Stat. Ann. § 15:566.2. State v. Sholar, 801 So. 2d 534, 2001 La. App. LEXIS 2436 (Oct. 31, 2001).

Following the court’s review for patent errors under La. Code Crim. Proc. Ann. art. 920, the court discovered that the transcript failed to show that the trial judge informed defendant of the prescriptive period to seek post-conviction relief, therefore the court remanded with instructions to advise defendant of the provisions contained in La. Code Crim. Proc. Ann. art. 930.8. State v. Durapau, 800 So. 2d 1052, 2001 La. App. LEXIS 2405 (Oct. 30, 2001).

Trial court committed patent error when it resentenced defendant upon remand under La. Code Crim. Proc. Ann. arts. 920 and 930.8 where it failed to advise defendant of the prescriptive period for post-conviction relief. State v. Barnes, 800 So. 2d 973, 2001 La. App. LEXIS 2207 (Oct. 17, 2001).

Although a jury was not sequestered after the trial court’s charge as required under La. Code Crim. Proc. Ann. art. 791(C) and although noncompliance with the above provision constituted an error patent on the face of the record and was reviewable without a formal objection under La. Code Crim. Proc. Ann. art. 920(2), where there was no substantial prejudice shown by the failure to sequester the jury and where the State proved that no outside communication occurred, the trial court did not err in refusing to overturn defendant’s sexual assault conviction. State v. Jones, 794 So. 2d 107, 2001 La. App. LEXIS 1892 (Aug. 22, 2001), writ denied by La. 2001-2648, 823 So. 2d 938, 2002 La. LEXIS 2502 (La. Aug. 30, 2002).

Trial court committed patent error under La. Code Crim. Proc. Ann. art. 920 and La. Code Crim. Proc. Ann. art. 930.8 and remand of the matter was ordered where the trial court informed defendant that he had two years from the date of a sentence to file for post-conviction relief whereas the trial court should have informed defendant that he had two years after the judgment of conviction and sentence has become final within which to apply for post-conviction relief. State v. Rogers, 772 So. 2d 960, 2000 La. App. LEXIS 2946 (Nov. 28, 2000), writ denied by La. 2001-0204, 802 So. 2d 641, 2001 La. LEXIS 3342 (La. Dec. 7, 2001).

Appellate court reviews all appeals for errors patent on the face of the record. State v. Calhoun, 776 So. 2d 1188, 2000 La. App. LEXIS 2738 (Nov. 2, 2000), writ denied by La. 2000-3309, 799 So. 2d 1151, 2001 La. LEXIS 3928 (La. Oct. 26, 2001).

Following a review of the record for patent errors under La. Code Crim. Proc. Ann. art. 920, the case was remanded to the trial court with instructions to send appropriate notice to defendant to correct the statement regarding the prescriptive period for post-conviction relief when the trial judge failed to clearly state the proper requirement that the prescriptive period began after the judgment of conviction and sentence was final. State v. McGrew, 769 So. 2d 782, 2000 La. App. LEXIS 2180 (Sept. 26, 2000), writ denied by La. 2000-2852, 799 So. 2d 492, 805 So. 2d 1196, 2001 La. LEXIS 4042 (La. Oct. 12, 2001).

Trial court committed patent error under La. Code Crim. Proc. Ann. arts. 920 and 930.8(C) because it failed to inform defendant that he had two years after his judgment of conviction and sentence became final within which to apply for post-conviction relief. State v. Lucas, 767 So. 2d 921, 2000 La. App. LEXIS 2115 (Aug. 29, 2000).

Criminal appeals were reviewed for errors patent on the face of the record pursuant to La. Code Crim. Proc. Ann. art. 920; a criminal defendant’s convictions and sentences for selling marijuana were upheld where the state amended the charges to reflect second offender charges causing defendant’s guilty pleas to be nonresponsive.. State v. Bourque, 757 So. 2d 735, 2000 La. App. LEXIS 139 (Feb. 2, 2000).

Although defendant’s conviction for possessing with the intent to distribute narcotics was upheld, the trial court committed a patent error under La. Code Crim. Proc. Ann. art. 920 when it failed to properly advise defendant of the prescriptive period for post-conviction relief. State v. Dereyna, 750 So. 2d 215, 1999 La. App. LEXIS 3111 (Nov. 10, 1999), writ denied by La. 1999-3458, 762 So. 2d 1102, 2000 La. LEXIS 1497 (La. May 26, 2000), writ of certiorari denied by 531 U.S. 937, 121 S. Ct. 326, 148 L. Ed. 2d 262, 2000 U.S. LEXIS 6789, 69 U.S.L.W. 3258 (2000).

Following the court’s review for patent errors pursuant to La. Code Crim. Proc. Ann. art. 920 with respect to defendant’s conviction for distributing cocaine, the court determined that although the trial court did not properly apprise defendant of the time period for seeking post-conviction relief, when the evidence supported the contention that he knowingly and intelligently waived his rights when he entered into a guilty plea, his conviction was upheld accordingly. State v. Boles, 750 So. 2d 1059, 1999 La. App. LEXIS 3150 (Nov. 10, 1999).

La. Code Crim. Proc. Ann. art. 920 required an appellate court to review the record of a criminal conviction and sentence for errors patent. State v. Zeno, 742 So. 2d 699, 1999 La. App. LEXIS 2392 (Aug. 31, 1999), writ denied by La. 2000-0105, 765 So. 2d 1065, 2000 La. LEXIS 2103 (La. June 30, 2000).

Under the patent error review provided for in La. Code Crim. Proc. Ann. art. 920, a minute entry/commitment stating that the defendant was found guilty by a jury of battery/aggravated oral sexual was error where it was clear from the transcript that the defendant was found guilty of the lesser included offense of attempted aggravated oral sexual battery, which required correction of the minute entry/commitment to properly reflect defendant’s conviction. State v. Michels, 726 So. 2d 449, 1999 La. App. LEXIS 10 (Jan. 13, 1999).

In an defendant’s appeal from a possession of cocaine case, the court conducted a review for errors patent under La. Code Crim. Proc. Ann. art. 920, examining errors designated in the assignments of error and errors that were discoverable by a mere inspection of the pleadings and proceedings and without inspection of the evidence. State v. Gaines, 707 So. 2d 1354, 1998 La. App. LEXIS 229 (Feb. 25, 1998), writ denied by La. 98-1039, 724 So. 2d 749, 1998 La. LEXIS 2802 (La. Sept. 18, 1998).

Under La. Code Crim. Proc. Ann. art. 920, an appellate court can raise a point of error that is not raised by defendant. State v. Jones, 696 So. 2d 240, 1997 La. App. LEXIS 1520 (June 4, 1997), writ denied by La. 97-1833, 704 So. 2d 1200, 1997 La. LEXIS 3885 (La. Dec. 12, 1997).

While an appellate court was entitled, pursuant to La. Code Crim. Proc. Ann. art. 920, to review errors patent on the record, a defendant convicted of manslaughter was not entitled to have his allegedly excessive sentence reviewed, because such review would circumvent the expressed legislative will that no appeal would lie where a sentence cap had been accepted by defendant in withdrawing his not guilty plea and entering a guilty plea. State v. Johnson, 687 So. 2d 524, 1996 La. App. LEXIS 3062 (Dec. 26, 1996).

In an appeal for errors patent, the appellate court was only required to consider an error designated in the assignments of error or an error discoverable by a mere inspection of the pleadings and proceedings, without inspection of the evidence. State v. Birden, 675 So. 2d 1187, 1996 La. App. LEXIS 1015 (May 15, 1996).

On review for errors patent pursuant to La. Code Crim. Proc. Ann. art. 920, the court found two errors patent, the first being the lack on the indictment of a numerical citation of the statute defendant was charged with violating, as required by La. Code Crim. Proc. Ann. art. 464, and the second being the trial court’s failure in sentencing defendant to give him credit for time served, as required by La. Code Crim. Proc. Ann. art. 880; however, defendant’s conviction was affirmed because the indictment stated essential facts of the crime charged so as to avoid surprising defendant and the sentence was ordered to be corrected on remand. State v. McDowell, 538 So. 2d 754, 1989 La. App. LEXIS 262 (Feb. 15, 1989).

For the purpose of an error patent review, the “record” in a criminal case includes the caption, the time and place of holding court, the indictment or information and the endorsement thereon, the arraignment, the plea of the accused, the bill of particulars filed in connection with a short form indictment or information, the mentioning of the impaneling of the jury, the minute entry reflecting sequestration in a capital case, the verdict and the judgment or sentence. State v. Gordon, 504 So. 2d 1135, 1987 La. App. LEXIS 9110 (Mar. 16, 1987).

In accordance with defendant’s conviction for attempted second degree murder, the trial court did not err in sentencing him to 15 years at hard labor, when five years were to be served without the benefit of parole and the court did not commit patent errors pursuant to La. Code Crim. Proc. Ann. art. 920 requiring reversal. State v. Breaux, 471 So. 2d 1178, 1985 La. App. LEXIS 9012 (June 26, 1985).

Defendant alleged errors in the trial court’s evidentiary rulings during defendant’s trial for second degree murder but no assignments of error were perfected as required by La. Code Crim. Proc. Ann. art 844; consequently, the appellate court was limited to a review of the record for errors discoverable by a mere inspection of the pleadings and proceedings as set forth at La. Code Crim. Proc. Ann. art. 920. State v. Willis, 438 So. 2d 1237, 1983 La. App. LEXIS 9321 (Oct. 12, 1983).

La. Code Crim. Proc. Ann. art. 920(2) provided that in a case where the death penalty was being sought for murder, the reviewing court was to consider patent errors, any errors that were discoverable by a mere inspection of the pleadings and proceedings. State v. Jett, 419 So. 2d 844, 1982 La. LEXIS 11794 (Sept. 7, 1982).

Where the jury returned a verdict that was not one of the proper verdicts for a charge of distribution of controlled dangerous substances, there was an error patent on the fact of the record, and the court reversed defendant’s conviction; the jury’s verdict was part of the pleadings that the court was required to review for errors under La. Code Crim. Proc. Ann. art. 920(2). State v. Thibodeaux, 380 So. 2d 59, 1980 La. LEXIS 8231 (Jan. 30, 1980).

Where defendant sought reversal of his conviction for armed robbery based on the inaccuracy of testimony and the lack of credibility of the witnesses, he presented nothing for review, because the assertions went to the weight given to the testimony, which was a fact question for the jury in accordance with La. Code Crim. Proc. Ann. art. 920. State v. Anthony, 347 So. 2d 483, 1977 La. LEXIS 4917 (June 20, 1977).

Where a defendant’s bills of exception are not perfected for appeal, the appellate court’s review is limited to errors discoverable by a mere inspection of the pleadings and proceedings and without inspection of the evidence. State v. Morris, 292 So. 2d 215, 1974 La. LEXIS 4637 (Mar. 25, 1974).

In the absence of formal bills of exceptions, the appellate court is limited on appeal to a review of the pleadings and proceedings for discoverable errors. State v. Woodfox, 291 So. 2d 388, 1974 La. LEXIS 3351 (Feb. 18, 1974).

••• Clearly Erroneous Review

•••• General Overview. — Under La. Code Crim. Proc. Ann. art. 920, all appeals are reviewed by the court for errors patent on the face of the record. State v. Winston, 723 So. 2d 506, 1998 La. App. LEXIS 3627 (Dec. 9, 1998), writ denied by La. 99-0205, 743 So. 2d 659, 1999 La. LEXIS 1572 (La. May 28, 1999).

••• Harmless & Invited Errors

•••• General Overview. — In the appellate court’s review of the record for errors patent, appellate court determined that the trial court failed to inform defendant of his right to remain silent, or his right to have the State prove its case against him at the habitual offender hearing in his sentencing for burglary; this error, however, was deemed harmless. State v. Beverly, 867 So. 2d 107, 2004 La. App. LEXIS 465 (Mar. 3, 2004).

Information, which stated that defendant knowingly or intentionally manufactured a controlled dangerous substance, although defendant was charged with distribution of marijuana was plain error under La. Code Crim. Proc. Ann. art. 920; the error was harmless because defendant did not allege prejudice and the error was waived because defendant pled guilty without objecting to the error. State v. Garner, 741 So. 2d 771, 1999 La. App. LEXIS 1738 (June 2, 1999).

••• Plain Error

•••• General Overview. — Case was remanded for resentencing to allow the trial court to correct the commitment to delete the reference that the sentence should be served concurrently with any other sentence defendant was currently serving; there was a discrepancy between the commitment and the transcript, the sentence was indeterminate because the trial court did not specifically state that defendant was placed on an active probationary period, and the sentence was indeterminate because of the trial court’s statement regarding defendant paying “fees and fines to probation” make it unclear whether it was a fine or the required monthly probation fee imposed as a condition of probation. State v. Shannon, 902 So. 2d 519, 2005 La. App. LEXIS 1098 (Apr. 26, 2005).

Where the court in a criminal appeal reviewed the case for errors patent pursuant to La. Code Crim. Proc. Ann. art. 920 and found such an error, the court reversed defendant’s conviction without addressing the merits of defendant’s claims. State v. Olivier, 879 So. 2d 286, 2004 La. App. LEXIS 1492 (June 16, 2004).

On review of a record for error patent, the appellate court found that the trial court improperly denied defendant parole eligibility when it imposed a habitual offender sentence and defendant’s habitual offender sentence was vacated. State v. Taylor, 875 So. 2d 962, 2004 La. App. LEXIS 1370 (May 26, 2004), writ denied by La. 2004-1649, 888 So. 2d 193, 2004 La. LEXIS 3437 (La. Nov. 19, 2004).

Commitment was incorrect and/or misleading in several respects where commitment showed that defendant “pleaded guilty” to count two, possession of hydrocodone, when he was in fact found guilty of that offense by a jury; the entry regarding the habitual offender sentence did not clearly indicate which of defendant’s two sentences was enhanced, or that the original sentence was vacated, moreover, the commitment failed to show that the trial court ordered the enhanced sentence on count two run concurrently with the sentence on count one. State v. Taylor, 875 So. 2d 962, 2004 La. App. LEXIS 1370 (May 26, 2004), writ denied by La. 2004-1649, 888 So. 2d 193, 2004 La. LEXIS 3437 (La. Nov. 19, 2004).

The trial court was ordered to correct the minute entries to reflect the accurate names and number of jurors who deliberated, and to amend co-defendant’s multiple offender commitment to conform to the sentencing transcript. State v. Hall, 875 So. 2d 996, 2004 La. App. LEXIS 1405 (May 26, 2004), writ denied by La. 2004-1875, 888 So. 2d 834, 2004 La. LEXIS 3751 (La. Dec. 10, 2004).

Trial court’s failure to give defendant notice of the registration requirements for sex offenders as required by La. Rev. Stat. Ann. § 15:543(A) was an error patent requiring remand for the trial court to provide such notice. State v. Torregano, 875 So. 2d 842, 2004 La. App. LEXIS 1157 (May 11, 2004).

Trial court’s failure to advise defendant of the two-year prescriptive period for filing an application for post-conviction relief, pursuant to La. Code Crim. Proc. Ann. art. 930.8, was an error patent requiring remand for the trial court to provide such notice. State v. Torregano, 875 So. 2d 842, 2004 La. App. LEXIS 1157 (May 11, 2004).

When there is a discrepancy between the minutes and the transcript, the transcript prevails. State v. Hartwell, 866 So. 2d 899, 2004 La. App. LEXIS 53 (Jan. 27, 2004), writ denied by La. 2004-0448, 876 So. 2d 832, 2004 La. LEXIS 2217 (La. June 25, 2004).

Where review of the trial court’s record of a criminal proceeding reflected that the minute entry for the final day of trial was wrong, the case was remanded for a correction of the minutes. State v. Hartwell, 866 So. 2d 899, 2004 La. App. LEXIS 53 (Jan. 27, 2004), writ denied by La. 2004-0448, 876 So. 2d 832, 2004 La. LEXIS 2217 (La. June 25, 2004).

On review of a trial court’s record for patent errors, where the court of appeal could not ascertain from the record whether a criminal defendant had been correctly informed as to the prescriptive period for post-conviction relief, the court of appeal remanded the case and ordered the trial court to send written notice to defendant of the prescriptive period. State v. Stewart, 866 So. 2d 1016, 2004 La. App. LEXIS 73 (Jan. 27, 2004), writ denied by La. 2004-0449, 876 So. 2d 832, 2004 La. LEXIS 2218 (La. June 25, 2004).

In a review for errors patent according to La. Code Crim. Proc. Ann. art. 920, the court found that the trial court failed to advise defendant of the prescriptive period for filing post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8; thus, the court remanded for the proper instruction. State v. Lee, 864 So. 2d 654, 2003 La. App. LEXIS 3361 (Dec. 9, 2003).

Pursuant to the court’s review for patent errors under La. Code Crim. Proc. Ann. art. 920, the court found two errors, including that the trial court did not advise defendant of the prescriptive period for applying to post-conviction relief pursuant to La. Code Crim. Proc. Ann. art. 930.8, and that there was a discrepancy between the transcript of the habitual offender sentencing hearing and the corresponding commitment; the errors were to be corrected on remand. State v. Cowart, 862 So. 2d 225, 2003 La. App. LEXIS 3279 (Nov. 25, 2003).

In the court’s review for errors patent pursuant to La. Code Crim. Proc. Ann. art. 920, the court found that the trial court did not adequately advise defendant of the prescriptive period for seeking post-conviction relief pursuant to La. Code Crim. Proc. Ann. art. 930.8, and thus the case was remanded for such notice to be given. State v. Blanchard, 861 So. 2d 657, 2003 La. App. LEXIS 3138 (Nov. 12, 2003), writ denied by La. 2003-3389, 883 So. 2d 1045, 2004 La. LEXIS 3118 (La. Oct. 15, 2004).

In the court’s review for errors patent under La. Code Crim. Proc. Ann. art. 920, the trial court failed to impose the mandatory fine of not more than $50,000 under La. Rev. Stat. Ann. § 40:966(B)(2); while the court was permitted to correct the illegally lenient sentence pursuant to La. Rev. Stat. Ann. § 15.301.1(A) and La. Code Crim. Proc. Ann. art. 882, because the language in Art. 882 was permissive, the court refused to correct the sentence. State v. Brown, 861 So. 2d 644, 2003 La. App. LEXIS 3143 (Nov. 12, 2003), writ of certiorari denied by La. 2003-3407, 869 So. 2d 875, 2004 La. LEXIS 1158 (La. Apr. 2, 2004), writ denied by La. 2004-0049, 869 So. 2d 877, 2004 La. LEXIS 1065 (La. Apr. 2, 2004).

In defendant’s appeal from his convictions for indecent behavior with a juvenile and forcible rape, the record was reviewed for errors patent in accordance with La. Code Crim. Proc. Ann. art. 920, and the court found an error patent in the failure to rule on defendant’s motion in arrest of judgment. State v. Schexnaider, 852 So. 2d 450, 2003 La. App. LEXIS 1755 (June 12, 2003).

In reviewing the record in the course of defendant’s appeal from a conviction for purse snatching, the court found errors patent in the trial court’s failure to vacate defendant’s original sentence before sentencing him as a multiple offender, which rendered the latter sentence void, and in the trial court’s failure to advise defendant of the prescriptive period for post-conviction relief; hence, the court remanded the case with instructions for the trial court to vacate the original sentence, resentence defendant as a multiple offender, and make a record of advising defendant of the prescriptive period for post-conviction relief. State v. Boss, 848 So. 2d 75, 2003 La. App. LEXIS 1603 (May 28, 2003), writ denied by La. 2003-1968, 872 So. 2d 508, 2004 La. LEXIS 1736 (La. May 14, 2004).

Defendant’s conviction for aggravated flight from an officer was reversed and his sentence vacated where that was an offense necessarily punishable at hard labor and thus required a jury of 12; defendant had been tried by 6 jurors, which was an error patent, and thus, the verdict was null. State v. Brown, 849 So. 2d 566, 2003 La. App. LEXIS 1348 (May 9, 2003).

Trial court’s imposition of a single sentence for two convictions was normally a patent error; however, because defendant’s convictions for distributing hydrocodone and alprazolam constituted parts of a common scheme or plan, an exception to the patent error issue, there was no need to remand the matter for clarification or resentencing. State v. Hebert, 846 So. 2d 60, 2003 La. App. LEXIS 1015 (Apr. 8, 2003).

Where defendant asserted error in the jury’s polling procedure, the jury having to return to the jury room a third time before obtaining a unanimous verdict on the type and degree of sexual assault, to the extent defendant assigned error as to the form of the verdict, such error was subject to patent error review as part of the “pleadings and proceedings.” State v. Bernard, 844 So. 2d 1001, 2003 La. App. LEXIS 1068 (Apr. 2, 2003).

In the court’s review for errors patent under La. Code Crim. Proc. Ann. art. 920, where an underlying felony used as an element of defendant’s previous firearm conviction was used in a multiple bill filed by the State under La. Rev. Stat. Ann. § 15:529.1, this was double enhancement and the court vacated defendant’s multiple offender adjudication and sentence. State v. Dauzart, 844 So. 2d 159, 2003 La. App. LEXIS 713 (Mar. 25, 2003), remanded by La. App. 07-15, 960 So. 2d 1079, 2007 La. App. LEXIS 1030 (La.App. 5 Cir. May 15, 2007).

Where defendant (1) bought a gun and obtained a loan from a pawn shop, (2) went to the victim’s home, (3) ordered the children there to go to a separate room, where they heard a gunshot, (4) instructed the children not to bother the victim, and (5) fled the scene, there was sufficient evidence that defendant planned to kill the victim, and thus defendant’s conviction of second-degree murder was affirmed; there was no evidence that defendant was insane, and there were no errors patent in the court’s review of the record under La. Code Crim. Proc. Ann. art. 920. State v. Winston, 844 So. 2d 184, 2003 La. App. LEXIS 714 (Mar. 25, 2003), writ denied by La. 2003-1284, 858 So. 2d 419, 2003 La. LEXIS 3390 (La. Nov. 14, 2003).

Pursuant to a review under La. Code Crim. Proc. Ann. art. 920, the court found errors patent in the failure to amend defendant’s bill of information after he pleaded guilty under a plea agreement to the charge of molestation of a juvenile, which was not responsive to the original charge of forcible rape, and in the trial court’s failure to give defendant notice of his time limit for applying for post-conviction relief; however, the court found that neither error warranted reversal where, regarding the first error, defendant was extensively Boykinized and advised of the possible sentencing range and received a benefit from the plea, and the second error could be corrected on remand. State v. Williams, 839 So. 2d 1095, 2003 La. App. LEXIS 598 (Mar. 5, 2003).

Trial court’s instruction on how long defendant had to file for post-conviction relief was incomplete and incorrect pursuant to La. Code Crim. Proc. Ann. art. 930.8; on remand, the trial court was ordered to properly instruct defendant on this issue. State v. Harris, 841 So. 2d 1005, 2003 La. App. LEXIS 453 (Feb. 25, 2003), writ denied by La. 2003-0742, 853 So. 2d 637, 2003 La. LEXIS 2534 (La. Sept. 19, 2003).

In connection with the court’s review for errors patent pursuant to La. Code Crim. Proc. Ann. art. 920, the court found that the trial court failed to advised defendant of defendant’s multiple bill rights on the record as required by La. Rev. Stat. Ann. § 15:529.1(D)(1)(a); however, because the defendant denied the allegations of the multiple bill and the state presented evidence that established defendant’s multiple offender status, the trial court’s failure amounted to harmless error. State v. Brooks, 841 So. 2d 854, 2003 La. App. LEXIS 283 (Feb. 11, 2003).

Where defendant received a 15-year sentence admitted to the allegations of the multiple bill, which stated that defendant was a fourth-felony offender, and with a prior conviction for a violent crime, defendant was subject to a mandatory life sentence without benefit of parole, probation or suspension of sentence under La. Rev. Stat. Ann. § 15:529.l(A)(1)(c)(ii); however, since neither the state nor defendant raised the issue on appeal, the appellate court declined to use errors patent review to disturb defendant’s sentence. State v. Massey, 841 So. 2d 862, 2003 La. App. LEXIS 287 (Feb. 11, 2003), writ denied by La. 2003-0805, 855 So. 2d 758, 2003 La. LEXIS 3032 (La. Oct. 17, 2003).

In accordance with the court’s review for errors patent under La. Code Crim. Proc. Ann. art. 920, the court found that the trial court erred in failing to impose a sentence on defendant pursuant to an amendment to La. Rev. Stat. Ann. § 14:98(D) because the amendment became effective before defendant pleaded guilty; thus, the sentence was vacated and resentencing was required. State v. Eppinette, 838 So. 2d 189, 2003 La. App. LEXIS 289 (Feb. 11, 2003).

Defendant received an illegally lenient sentence for the kidnapping conviction, La. Rev. Stat. Ann. § 14:44.1, where the trial court failed to impose at least two years of the sentence without benefits; an appellate court is entitled to recognize an illegally lenient sentence on its own pursuant to La. Code Crim. Proc. Ann. art. 882. State v. Jones, 839 So. 2d 439, 2003 La. App. LEXIS 219 (Feb. 5, 2003).

Defendant’s enhanced sentence as a fourth felony offender was vacated because the trial court based its finding and enhancement on evidence submitted in defendant’s first habitual offender hearing over defendant’s objection, which was reversible error under the court’s patent error review pursuant to La. Code Crim. Proc. Ann. art. 920; pursuant to La. Rev. Stat. Ann. § 15:529.1D(1)(a), defendant had the right to remain silent and the right to a hearing at which the State was required to prove the habitual offender bill allegations. State v. Muhammad, 831 So. 2d 358, 2002 La. App. LEXIS 3142 (Oct. 16, 2002).

From the record, it could not be determined whether the trial court intended to impose five years of probation on both the possession of stolen things, and possession of marijuana counts, the trial court failed to set the amount of restitution, and the trial court erred in informing defendant when the two-year time period for requesting post-conviction relief commenced; these were all patent errors for which the vacating of the sentences, and remand was required. State v. Randle, 827 So. 2d 657, 2002 La. App. LEXIS 2995 (Oct. 2, 2002).

Trial court violated La. Code Crim. Proc. Ann. art. 642 by considering several motions after a sanity commission was appointed but before the commission rendered its determination regarding the defendant’s competency, as this was a patent error found on review under La. Code Crim. Proc. Ann. art. 920; however, the error was harmless because the motions were those primarily filed by the defendant and were generally resolved in his favor, and the hearing was pretrial in nature. State v. Karam, 834 So. 2d 1003, 2002 La. App. LEXIS 2479 (July 31, 2002).

Where the court reviewed defendant’s sentence, in accordance with La. Code Crim. Proc. Ann. art. 920 for errors patent on the face of the record, the court held that defendant’s sentence would be considered as commencing on the day following the day on which such prisoner is sentenced without regard to the actual date of incarceration in the state penitentiary under La. Rev. Stat. Ann. § 15:566.2. State v. Sholar, 801 So. 2d 534, 2001 La. App. LEXIS 2436 (Oct. 31, 2001).

Appellate court automatically reviews the record of all cases before it for patent errors. State v. Hall, 796 So. 2d 164, 2001 La. App. LEXIS 2013 (Sept. 26, 2001).

La. Code Crim. Proc. Ann. art. 920 mandates a review of a record for errors patent on the face of the record. State v. M.M., 802 So. 2d 43, 2001 La. App. LEXIS 1932 (Aug. 29, 2001), writ denied by La. 2001-3370, 826 So. 2d 1121, 2002 La. LEXIS 2934 (La. Oct. 4, 2002).

Appellate court reviewed the record for patent error pursuant to La. Code Crim. Proc. Ann. art. 920 and found that it was a patent error in that the minute entry contained the statement that the prescriptive period for post-conviction relief ran from the date that the judgment of conviction and sentence became final, but the transcript did not reveal that the trial judge so advised defendant as required by La. Code Crim. Proc. Ann. art. 930.8, therefore the judge’s notice to defendant was incomplete. State v. Williams, 786 So. 2d 805, 2001 La. App. LEXIS 803 (Apr. 11, 2001), writ denied by La. 2001-1377, 812 So. 2d 646, 2002 La. LEXIS 1017 (La. Mar. 28, 2002).

Record of defendant’s conviction was reviewed for errors patent, according to La. Code Crim. Proc. Ann. art. 920. State v. Evans, 786 So. 2d 781, 2001 La. App. LEXIS 814 (Apr. 11, 2001), writ denied by La. 2001-1390, 812 So. 2d 664, 2002 La. LEXIS 1270 (La. Apr. 12, 2002).

La. Code Crim. Proc. Ann. art. 920(2) requires that the court review the record for errors patent on the face of the record. State v. Fletcher, 776 So. 2d 1240, 2000 La. App. LEXIS 3249 (Dec. 11, 2000), writ denied by La. 2001-0342, 803 So. 2d 986, 2001 La. LEXIS 3835 (La. Dec. 14, 2001).

Reviewing defendant’s appeal for patent errors, court found that, following sentencing of defendant, trial court erred when it did not inform defendant of the time for filling an application for post-conviction relief; case was remanded to allow trial court to provide written notice of the prescriptive period for post-conviction relief. State v. Dabney, 772 So. 2d 247, 2000 La. App. LEXIS 2660 (Oct. 31, 2000).

It was patent error for the trial judge to advise defendants that the prescriptive period for post-conviction relief was three years because subsequently the period was shortened to two years retroactively; trial court was ordered to within ten days to send written notice to defendants of the amended prescriptive period and to advise them of when the period began to run, and to file written proof in the record that they received the notice. State v. Cazenave, 772 So. 2d 854, 2000 La. App. LEXIS 2693 (Oct. 31, 2000), writ denied by La. 2000-3297, 799 So. 2d 1151, 2001 La. LEXIS 3926 (La. Oct. 26, 2001), writ denied by La. 2002-2713, 855 So. 2d 339, 2003 La. LEXIS 2894 (La. Oct. 10, 2003).

Where the prescriptive period for seeking post-conviction relief was reduced from three years to two years after defendant was sentenced for possession with intent to distribute heroin, and the amendment was applied retroactively, the trial court, as a result of an error patent review pursuant to La. Code Crim. Proc. Ann. art. 920, was ordered to send written notice to defendant of the amended prescriptive period in order to comply with La. Code Crim. Proc. Ann. art. 930.8, to advise defendant of when the period began to run, and to file written proof in the record that defendant received the notice. State v. Quest, 772 So. 2d 772, 2000 La. App. LEXIS 2534 (Oct. 18, 2000), writ denied by La. 2000-3137, 800 So. 2d 866, 2001 La. LEXIS 3682 (La. Nov. 2, 2001).

Where an error regarding the imposition of probation was not preserved for review it was nonetheless reviewable as patent error. State v. Hall, 775 So. 2d 52, 2000 La. App. LEXIS 2600 (Oct. 4, 2000).

Trial court’s failure to specify the conditions of home incarceration as required by La. Code Crim. Proc. Ann. art. 894.2C was error patent under La. Code Crim. Proc. Ann. art. 920 and required a remand of the matter in order for the trial court to hold a hearing regarding the conditions of defendant’s home incarceration. State v. Loupe, 767 So. 2d 884, 2000 La. App. LEXIS 2117 (Aug. 29, 2000).

Trial court’s failure to inform defendant as to the post-conviction relief period pursuant to La. Code Crim. Proc. Ann. art. 930.8 was error patent under La. Code Crim. Proc. Ann. art. 920. State v. Loupe, 767 So. 2d 884, 2000 La. App. LEXIS 2117 (Aug. 29, 2000).

Trial court’s failure to advise defendant that he had three years after the judgment of conviction and sentence became final to file an application for post-conviction relief constituted an error patent; the trial court was required to send appropriate written notice to defendant. State v. Young, 751 So. 2d 364, 2000 La. App. LEXIS 10 (Jan. 12, 2000).

Where a defendant appealed his conviction for possession of cocaine with the intent to distribute, claiming that the evidence was insufficient to support his conviction, the court in accordance with La. Code Crim. Proc. Ann. art. 920 a reviewed the appeal for errors patent on the face of the record, found that the trial court had imposed an illegal sentence, and vacated the sentence and remanded the case remanded for resentencing. State v. Wells, 755 So. 2d 963, 1999 La. App. LEXIS 3687 (Dec. 22, 1999), writ denied by La. 00-0181, 767 So. 2d 39, 2000 La. LEXIS 2742 (La. Sept. 15, 2000).

In accordance with La. Code Crim. Proc. Ann. art. 920, all appeals are reviewed for errors patent on the face of the record. State v. Jordan, 747 So. 2d 196, 1999 La. App. LEXIS 3291 (Nov. 24, 1999).

Review of the record for errors patent under La. Code Crim. Proc. Ann. art. 920 revealed that the trial court failed to inform defendant of the three-year prescriptive period for the filing of an application for post-conviction relief, as required by La. Code Crim. Proc. Ann. art. 930.8; therefore, on remand, the trial court was ordered to send written notice of the prescriptive period to defendant within 10 days of the opinion. State v. Edgerson, 742 So. 2d 948, 1999 La. App. LEXIS 2209 (July 27, 1999).

In accordance with La. Code Crim. Proc. Ann. art. 920, all appeals are reviewed for errors patent on the face of the record, and where defendant was charged with distribution of marijuana, while the bill of information stated defendant manufactured marijuana, the error was patent; but such errors are not ground for dismissal of the indictment or for reversal of a conviction if the error or omission did not mislead the defendant to his prejudice. State v. Garner, 741 So. 2d 771, 1999 La. App. LEXIS 1738 (June 2, 1999).

Information, which stated that defendant knowingly or intentionally manufactured a controlled dangerous substance, although defendant was charged with distribution of marijuana was plain error under La. Code Crim. Proc. Ann. art. 920; the error was harmless because defendant did not allege prejudice and the error was waived because defendant pled guilty without objecting to the error. State v. Garner, 741 So. 2d 771, 1999 La. App. LEXIS 1738 (June 2, 1999).

In the court’s La. Code Crim. Proc. Ann. art. 920 review for errors on the face of a record, the court found that the trial court’s failure to personally inform defendant of the charge to which he pled guilty was an error patent. State v. Whiddon, 741 So. 2d 797, 1999 La. App. LEXIS 1751 (June 2, 1999).

In accordance with La. Code Crim. Proc. Ann. art. 920, the court reviews all appeals for errors patent on the face of the record. State v. Willis, 721 So. 2d 103, 1998 La. App. LEXIS 2995 (Oct. 28, 1998), writ denied by La. 1999-3309, 761 So. 2d 541, 2000 La. LEXIS 1323 (La. May 5, 2000).

Determination of whether a trial court complied with La. Code Crim. Proc. Ann. art. 556.1 is within the scope of an error patent review under La. Code Crim. Proc. Ann. art. 920 where La. Code Crim. Proc. Ann. art. 556.1 conforms to the Jackson-Boykin three-right articulation rule, and a review of the court’s compliance with art. 556.1 encompasses the issue of whether a defendant has been properly “Boykinized.” State v. Lecoq, 717 So. 2d 1249, 1998 La. App. LEXIS 2466 (Aug. 25, 1998), overruled by State v. Guzman, La. 99-1528, 769 So. 2d 1158, 2000 La. LEXIS 1267 (La. May 16, 2000).

For the purpose of an error patent review, pursuant to La. Code Crim. Proc. Ann. art. 920(2), a review of the “record” in a criminal case includes the caption, the time and place of holding court, the indictment or information and the endorsement thereon, the arraignment, the plea of the accused, the bill of particulars filed in connection with a short form indictment or information, the mentioning of the impaneling of the jury, the minute entry reflecting sequestration in a capital case, the verdict, and the judgment or sentence. State v. Raymond, 718 So. 2d 1010, 1998 La. App. LEXIS 2468 (Aug. 25, 1998), writ denied by La. 99-0110, 741 So. 2d 30, 1999 La. LEXIS 1476 (La. May 7, 1999).

In a habitual offender’s hearing, the State’s failure to offer proof of the date on which defendant was discharged from custody on one of the predicate offenses was an error related to sufficiency of the evidence which the appellate court could consider during its error patent review. State v. Raymond, 718 So. 2d 1010, 1998 La. App. LEXIS 2468 (Aug. 25, 1998), writ denied by La. 99-0110, 741 So. 2d 30, 1999 La. LEXIS 1476 (La. May 7, 1999).

While no statutory provision provided for review of juvenile court proceedings for patent errors, the applicable scope of appellate review under La. Code Crim. Proc. Ann. art. 920 in accordance with La. Child. Code art. 104 permitted an appellate court to correct patent error in a juvenile’s erroneous sentence that exceeded the permissible maximum. State ex rel. H.L.F., 713 So. 2d 810, 1998 La. App. LEXIS 1347 (May 26, 1998).

Review of the record of a juvenile proceeding for errors patent revealed that the trial court failed to give the child credit for time served, as required by La. Child. Code art. 898(A). In the Interest of L.C., 696 So. 2d 668, 1997 La. App. LEXIS 1741 (June 20, 1997).

Pursuant to La. Code Crim. Proc. Ann. art. 920, the court reviewed defendant’s appeal for errors patent on the face of the record, where defendant appealed his sentence as a habitual offender. State v. Kittlin, 695 So. 2d 1137, 1997 La. App. LEXIS 1538 (June 4, 1997).

Under the standard set forth in La. Code Crim. Proc. Ann. art. 920, there was no error to justify reversing the court’s denial of defendant’s motion to supress evidence. State v. Jackson, 692 So. 2d 659, 1997 La. App. LEXIS 585 (Mar. 26, 1997), writ denied by La. 97-1100, 703 So. 2d 611, 1997 La. LEXIS 3215 (La. Oct. 13, 1997).

Trial judge’s failure to inform defendant of the prescriptive period for filing an application for post-conviction relief was not grounds for vacating her sentence; rather, the appellate court remanded with instructions to inform defendant in writing of the provisions of La. Code Crim. Proc. Ann. art. 930.8(C). State v. Johnson, 688 So. 2d 162, 1997 La. App. LEXIS 538 (Jan. 28, 1997).

Trial court committed plain error under La. Code Crim. Proc. Ann. art. 920 where the trial court did not give defendant credit for time served as required by La. Code Crim. Proc. Ann. art. 880. State v. Walker, 677 So. 2d 532, 1996 La. App. LEXIS 1250 (June 5, 1996), writ of certiorari denied by La. 96-1767, 684 So. 2d 924, 1996 La. LEXIS 3517 (La. Dec. 6, 1996).

On an appeal of a conviction for attempted manslaughter, after reviewing jury instruction issues, a Court of Appeal of Louisiana conducted an error patent review as required by La. Code Crim. Proc. Ann. art. 920 but found none. State v. James, 665 So. 2d 581, 1995 La. App. LEXIS 3393 (Nov. 28, 1995).

Where defendant appealed his sentence and an error was discoverable from an inspection of the pleadings and proceedings without inspection of the evidence, it was patent on the face of the record under La. Code Crim. Proc. Ann. art. 920(2). State v. Mitchell, 649 So. 2d 137, 1995 La. App. LEXIS 64 (Jan. 25, 1995).

Discrepancy between the sentencing transcript and the commitment form constituted patent error under La. Code Crim. Proc. Ann. art. 920; the court amended the commitment form to reflect the trial court’s intent to recommend that defendant’s probation revocation sentence run concurrently with the five-year sentence that it imposed in exchange for defendant’s plea of guilty to distribution of cocaine. State v. Craft, 648 So. 2d 958, 1994 La. App. LEXIS 3550 (Dec. 14, 1994).

Trial court’s failure to grant a defendant credit for time served pursuant to La. Code Crim. Proc. Ann. art. 920 was error patent, and a Court of Appeal of Louisiana amended a sentence to give the defendant credit for time served, if any, prior to the imposition of his sentence. State v. Franco, 646 So. 2d 1043, 1994 La. App. LEXIS 3143 (Nov. 16, 1994), writ of certiorari denied by La. 94-3099, 653 So. 2d 588, 1995 La. LEXIS 1176 (La. Apr. 28, 1995).

Appellate court reversed a conviction and sentence and vacated defendant’s guilty plea pursuant to La. Code Crim. Proc. Ann. art. 920(2) where the record showed that the defendant was given a deficient colloquy prior to entering his guilty plea. State v. Monroe, 635 So. 2d 481, 1994 La. App. LEXIS 867 (Mar. 30, 1994).

Pursuant to La. Code Crim. Proc. Ann. art. 920(2), the court of appeal routinely reviewed the record of defendant’s murder conviction for errors patent, even though he failed to brief his assignment of such errors. State v. Ducre, 596 So. 2d 1372, 1992 La. App. LEXIS 607 (Mar. 6, 1992), writ of certiorari denied by 600 So. 2d 637, 1992 La. LEXIS 2188 (La. 1992).

Pursuant to La. Code Crim. Proc. Ann. art. 920(2), the court’s review of the record showed that the trial court committed patent error, where the trial court failed to specify credit for time served as required by La. Code Crim. Proc. Ann. art. 880 when defendant was sentenced for sexual battery. State v. Greer, 572 So. 2d 1166, 1990 La. App. LEXIS 2964 (Dec. 18, 1990).

Appellate court conditionally vacated defendant’s conviction and sentence for aggravated obstruction of a highway where it was not clear whether the trial court had provided defendant with sufficient allocution as to the possible maximum sentence to which he was exposed, which constituted a patent error. State v. Combs, 567 So. 2d 733, 1990 La. App. LEXIS 2114 (Sept. 26, 1990).

Pursuant to La. Code Crim. Proc. Ann. art. 920, in criminal cases, an appellate court may consider only errors designated in an assignment of error and errors discoverable by a mere inspection of the pleadings and proceedings and without inspection of the evidence. State v. Marler, 560 So. 2d 537, 1990 La. App. LEXIS 899 (Apr. 10, 1990), vacated by 566 So. 2d 969, 1990 La. LEXIS 1940 (La. 1990).

Pursuant to La. Code Crim. Proc. Ann. art. 920(2), the court discovered an error on the mere inspections of the pleadings, where the bill of information charging defendant’s brother with armed robbery and aggravated burglary was amended to include defendant as a co-defendant, where a subsequent bill charged only defendant with two counts of armed robbery and one count of aggravated burglary, and where defendant was tried under the bill that charged only defendant with the offenses. The court thus ordered the dismissal of the charges against defendant on his brother’s bill. State v. Avila, 550 So. 2d 1374, 1989 La. App. LEXIS 1799 (Oct. 12, 1989).

Although a Court of Appeal of Louisiana found two patent errors on review of a criminal conviction, neither required reversal; the trial court’s failure, without a waiver, to wait 24 hours before sentencing was harmless, and the appellate court corrected the defendant’s sentence to give him credit for time served. State v. Isaac, 544 So. 2d 531, 1989 La. App. LEXIS 976 (May 10, 1989).

Trial court’s error in failing to follow La. Code Crim. Proc. Ann. arts. 803, 805, 809, and 816 in its instructions to the jury, as they related to defendant’s insanity defense, was not a patent error under La. Code Crim. Proc. Ann. art. 920 because it was not discoverable by a mere inspection of the pleadings and proceedings, without inspection of the evidence. State v. Falls, 544 So. 2d 27, 1989 La. App. LEXIS 832 (May 9, 1989).

The following matters and no others shall be considered on appeal: (1) An error designated in the assignment of error; and (2) An error that is discoverable by a mere inspection of the pleadings and proceedings and without inspection of the evidence. State v. Alberto, 537 So. 2d 871, 1989 La. App. LEXIS 62 (Jan. 18, 1989), writ denied by 546 So. 2d 1209, 1989 La. LEXIS 1682 (La. 1989).

Plea colloquy in a defendant’s trial on charges of carnal knowledge of a juvenile formed a part of the proceedings that could be inspected by the appellate court for errors patent on the face of the record. State v. Young, 535 So. 2d 1150, 1988 La. App. LEXIS 2473 (Nov. 30, 1988).

“Patent on the face of the record,” pursuant to La. Code Crim. Proc. Ann. art. 920, are those errors, which are discoverable by a mere inspection of the pleadings and proceedings and without inspection of the evidence. State v. Hahn, 526 So. 2d 260, 1988 La. App. LEXIS 1113 (May 4, 1988), writ of certiorari denied by 532 So. 2d 150, 1988 La. LEXIS 2151 (La. 1988).

It was patent error for the trial judge to accept a plea of guilty to a charge of unauthorized use of a movable valued in excess of $1,000 where the bill of information charged defendant with receiving stolen goods valued at $5,000 and the bill of information was never amended to reflect the charge to which defendant pled guilty. State v. Dantoni, 520 So. 2d 1270, 1988 La. App. LEXIS 261 (Feb. 8, 1988).

Trial by an incorrect number of jurors is an error that is discoverable by a mere inspection of the pleadings and proceedings and which is recognized ex proprio motu. State v. Kibodeaux, 524 So. 2d 891, 1988 La. App. LEXIS 130 (Feb. 3, 1988).

Under La. Code Crim. Proc. Ann. art. 920(2), the court of appeal automatically reviewed the face of the record in defendant’s criminal case for errors patent, even though he failed to brief the point. State v. Mangrum, 509 So. 2d 818, 1987 La. App. LEXIS 9872 (June 23, 1987).

Review of the trial judge’s allocution was a review for errors patent, because the allocution was a part of the pleadings, and not evidence, and an insufficient allocution was subject to reversal for errors patent. State v. Stansell, 494 So. 2d 1271, 1986 La. App. LEXIS 7672 (Sept. 24, 1986).

The issue of whether the defendant was properly advised of his right to a trial by jury, right to confront his accusers and right to remain silent when tendering a guilty plea is a proper inquiry in an error patent review under La. Code Crim. Proc. Ann. art. 920. State v. Claborn, 487 So. 2d 738, 1986 La. App. LEXIS 6688 (Apr. 14, 1986).

It is court policy to conduct an errors patent review on all cases pursuant to La. Code Crim. Proc. Ann. art. 920(2); therefore, it is not necessary to raise errors patent as an assignment of error. State v. Cormier, 487 So. 2d 1237, 1986 La. App. LEXIS 6267 (Mar. 5, 1986), writ of certiorari denied by 489 So. 2d 244, 1986 La. LEXIS 6606 (La. 1986).

Whether defendant was properly Boykinized in a prior conviction and whether jury instructions were defective or erroneous were not patent errors under La. Code Crim. Proc. Ann. art. 920(2), and where there was no objection in the trial court on those issues, they could not be reviewed on appeal. State v. Green, 482 So. 2d 1095, 1986 La. App. LEXIS 6041 (Feb. 5, 1986), reversed by 493 So. 2d 588, 1986 La. LEXIS 7007 (La. 1986).

Defendant was properly convicted for possession of cocaine pursuant to La. Code Crim. Proc. Ann. art. 920 because the trial court found no errors patent. State v. Hernandez, 468 So. 2d 37, 1985 La. App. LEXIS 9168 (Apr. 15, 1985).

Because defendant’s sole assignment of error in the challenge to a conviction and sentence on the charge of attempted forcible rape was a contention that there was error patent on the face of the record, the pleadings and proceedings in the record were examined on review without inspection of the evidence as set forth in La. Code Crim. Proc. Ann. art. 920. State v. Naquin, 459 So. 2d 584, 1984 La. App. LEXIS 9960 (Nov. 13, 1984).

Appellate court’s scope of review was limited to an inspection of the pleadings and proceedings for errors patent under La. Code Crim. Proc. Ann. art. 920 where defendant failed to perfect assignments of error pursuant to La. Code Crim. Proc. Ann. art. 844. State v. Horne, 457 So. 2d 893, 1984 La. App. LEXIS 9659 (Oct. 10, 1984).

Because defendant failed to file an appellate brief, his assignment of error designated in the record could not be reviewed on appeal, and the appellate court was limited to searching the record for patent errors per La. Code Crim. Proc. Ann. art. 920(2). State v. Deville, 457 So. 2d 866, 1984 La. App. LEXIS 9666 (Oct. 10, 1984).

Pursuant to La. Code Crim. Proc. Ann. art. 920(2), a sentence that appears in the minutes as illegal on its face is a patent error, which the appellate court should consider without the necessity of an assignment of error. State v. Behn, 445 So. 2d 516, 1984 La. App. LEXIS 8008 (Feb. 1, 1984).

No errors patent were found in a review conducted pursuant to La. Code Crim. Proc. Ann. art. 920(2) of defendant’s conviction for attempted armed robbery where the record showed: 1) the bill of information was in proper form and signed by the district attorney, 2) defendant was present and represented by counsel at his arraignment, jury selection, trial and sentencing, 3) the composition of the jury was proper, 4) the vote was unanimous to convict, 5) the verdict was responsive to the charge, 6) the sentence was the maximum allowable by law, and 7) all appropriate delays were accorded defendant in accordance with statutory parameters. State v. Day, 444 So. 2d 777, 1984 La. App. LEXIS 7966 (Jan. 12, 1984).

Sale of marijuana from defendant’s car did not empower the trial judge to indefinitely suspend her driver’s privileges under La. Rev. Stat. Ann. § 32:414(B)(3) or under any other authority; although defendant did not appeal that portion of her sentence, it was an illegal sentence and therefore, an error patent. State v. Lewis, 436 So. 2d 634, 1983 La. App. LEXIS 8777 (June 29, 1983).

Review of a case by the appellate court for an illegal sentence was valid, despite defendant’s failure to object at his sentencing hearing where an illegal sentence was an error patent, and thus reviewable under La. Code Crim. Proc. Ann. art. 920(2). State v. Walker, 432 So. 2d 1057, 1983 La. App. LEXIS 8609 (May 25, 1983).

La. Code Crim. Proc. Ann. art. 920(2) permitted consideration on appeal of an error that was discoverable by a mere inspection of the pleadings and proceedings and without inspection of the evidence; the court found that the trial court did not advise defendant of his rights when he entered a guilty plea to simple burglary. State v. Godejohn, 425 So. 2d 750, 1983 La. LEXIS 9548 (Jan. 10, 1983), overruled by State v. Guzman, La. 99-1528, 769 So. 2d 1158, 2000 La. LEXIS 1267 (La. May 16, 2000).

Supreme court in reviewing criminal appeal for errors patent, stated that the deficiencies in complying with La. Code Crim. Proc. Ann. arts. 384, 873 could be noticed by the supreme court on appeal for the first time, under La. Code Crim. Proc. Ann. art. 920(2), (even if not assigned as error by defendant), because they were discoverable by a mere inspection of the pleadings and proceedings. State v. White, 404 So. 2d 1202, 1981 La. LEXIS 10430 (Sept. 28, 1981).

Although in strong dicta the Supreme Court of Louisiana stated that it appeared certain that it was incorrect to charge and try a defendant for the single, all-inclusive crime of rioting, which was not a separate crime, and such an error in the bill of information was an error patent on the face of the record, because the information did make reference to three individual crimes, the Supreme Court choose not to rest its reversal solelyon defendant’s on that narrow ground. State v. Beavers, 364 So. 2d 1004, 1978 La. LEXIS 5460 (Nov. 13, 1978).

Although defendant did not raise his objection that trial and conviction by a nonunanimous six person jury offended his constitutional rights, the court could review the error under La. Code Crim. Proc. Ann. art. 920(2) because the error was discoverable by a mere inspection of the minute entry. State v. Wrestle, Inc., 360 So. 2d 831, 1978 La. LEXIS 5349 (June 19, 1978), affirmed in part and reversed in part by 441 U.S. 130, 99 S. Ct. 1623, 60 L. Ed. 2d 96, 1979 U.S. LEXIS 87 (1979).

Under the authority of La. Code Crim. Proc. Ann. art. 920(2), the death penalty imposed for aggravated rape was illegal. State v. Smith, 359 So. 2d 93, 1978 La. LEXIS 5970 (May 22, 1978).

Trial court’s improper selection of a jury panel from a list rather than by lot was not a patent error discoverable by a mere inspection of the pleadings without inspection of the evidence pursuant to La. Code Crim. Proc. Ann. art. 920(2); thus, under La. Code Crim. Proc. Ann. arts. 841, former 845 (now La. Code Crim. Proc. Ann. art. 914.1), and 921(1), the issue could not be raised for the first time on appeal. State v. Mitchell, 356 So. 2d 974, 1978 La. LEXIS 7273 (Mar. 6, 1978), writ of certiorari denied by 439 U.S. 926, 99 S. Ct. 310, 58 L. Ed. 2d 319, 1978 U.S. LEXIS 3559 (1978).

Defendant failed to designate any assignments of error on appeal from his conviction for attempted simple burglary and his sentence as a habitual offender; hence, under La. Code Crim. Proc. Ann. art. 920(2), the appellate court was limited to reviewing the record for errors patent and, finding no such errors, affirmed his conviction and sentence. State v. Davis, 332 So. 2d 821, 1976 La. LEXIS 4240 (May 17, 1976).

Under La. Code Crim. Proc. Ann. art. 920, the court had the authority to review defendant’s claim that the habitual offender law, La. Rev. Stat. Ann. § 15:529.1, was unconstitutional because the constitutionality of the statute was discoverable by mere inspection of the pleadings and proceedings; hence, although defendant failed to preserve the errors at trial, the court reviewed the record, determined that La. Rev. Stat. Ann. § 15:529.1 was constitutional, and affirmed defendant’s conviction for being a habitual offender and his sentence of 18 years at hard labor. State v. Williams, 322 So. 2d 177, 1975 La. LEXIS 4614 (Oct. 1, 1975), overruled by State v. Cox, 369 So. 2d 118, 1979 La. LEXIS 7265 (La. 1979).

Defendant appealed from his conviction of attempted indecent behavior with a juvenile; however, the reviewing court found it necessary to address the bills of exception; under its authority pursuant to La. Code Crim. Proc. Ann. art. 920(2) to notice on appeal, ex proprio motu, errors patent on the face of the record annulled and set aside defendant’s conviction due to fatal errors in the bill of information. State v. Edwards, 283 So. 2d 231, 1973 La. LEXIS 6470 (Sept. 24, 1973).

Exercising its authority under La. Code Crim. Proc. Ann. art. 920(2), the appellate court pretermitted review of defendant’s bill of exceptions on appeal because it found an error patent on the record, namely that defendant was prematurely sentenced within the three-day delay after his conviction date; hence, the court annulled and set aside defendant’s sentence and remanded the case to the trial court for resentencing State v. Davis, 278 So. 2d 130, 1973 La. LEXIS 5756 (May 7, 1973).

Even though defendant had not challenged an information for aggravated arson in the trial court, under La. Code Crim. Proc. Ann. art. 920(2), the court could reverse the conviction on account of the failure of the bill to allege that it was foreseeable that human life might be endangered. State v. Raby, 259 LA. 909, 253 So. 2d 370, 1971 La. LEXIS 3989 (Oct. 8, 1971), overruled in part by State v. James, 305 So. 2d 514, 1974 La. LEXIS 4652 (La. 1974).

Because under under La. Code Crim. Proc. Ann. art. 920(2) the appeal court’s review was limited to errors discoverable upon inspection of the pleadings and proceedings in the absence of formal bills of exceptions filed pursuant to former La. Code Crim. Proc. Ann. art. 845 (now La. Code Crim. Proc. Ann. art. 914.1), defendant’s remedy for ineffective assistance was by application for habeas corpus under La. Code Crim. Proc. Ann. art. 362. State v. Davis, 255 LA. 380, 231 So. 2d 359, 1970 La. LEXIS 4071 (Jan. 20, 1970).

• Habeas Corpus

•• Review

••• Standards of Review

•••• General Overview. — Federal habeas court rejected the inmate’s request to review the record for error patent under La. Code Crim. Proc. Ann. art. 920 because that scope of review was not available in the inmate’s habeas corpus proceeding. Serio v. Stalder, 2003 U.S. Dist. LEXIS 18625 (Oct. 14, 2003).

EVIDENCE

• Inferences & Presumptions

•• General Overview. — On error patent review, a court of appeals held that the jurisprudential presumption of prejudice for “capital cases” did not apply to a “capital case” where a defendant never faced the prospect of the death penalty and where counsel failed to press the point in the trial court or object to the lack of jury sequestration; in the absence of actual prejudice, the right to sequestration was waived. State v. Marcantel, 756 So. 2d 366, 1999 La. App. LEXIS 3702 (Dec. 22, 1999), writ denied by La. 2000-0208, 766 So. 2d 1274, 2000 La. LEXIS 2350 (La. Aug. 31, 2000).

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor. — Defendant’s conviction for driving while intoxicated was upheld where he failed to preserve evidentiary objections as per La. Code Evid. Ann. art. 103(A)(1), La. Code Crim. Proc. Ann. art. 841, and even for patent error under La. Code Crim. Proc. Ann. art. 920. State v. Jones, 588 So. 2d 805, 1991 La. App. LEXIS 2811 (Oct. 30, 1991).

•• Weight & Sufficiency. — Defendant’s conviction of battery of a police officer was upheld because the evidence was sufficient to support the verdict, but the matter was remanded to properly advise defendant of the prescriptive period for post-conviction relief under the provisions of LA. Code Crim. Proc. Ann. art. 920 which allowed the appellate court to review the record for errors patent. State v. Breaux, 829 So. 2d 463, 2002 La. App. LEXIS 2737 (Sept. 18, 2002).

While the record did not indicate that defendant filed a motion for a post verdict judgment of acquittal, the record contained an assignment of error contending that the evidence was insufficient to sustain a verdict of guilty of armed robbery; appellate review was mandated whether or not defendant exercised his option to move for a post verdict judgment of acquittal in the trial court. State v. Barber, 749 So. 2d 917, 1999 La. App. LEXIS 3710 (Dec. 30, 1999), writ denied by La. 2000-0519, 775 So. 2d 441, 2000 La. LEXIS 3321 (La. Nov. 27, 2000).

Appellate review of defendant’s claim of insufficient evidence was required under La. Code Crim. Proc. Ann. art. 920 whether or not defendant exercised his option under La. Code Crim. Proc. Ann. art. 821 to move for a post verdict judgment of acquittal. State v. Thomas, 745 So. 2d 776, 1999 La. App. LEXIS 2954 (Oct. 27, 1999), writ denied by La. 2000-1008, 775 So. 2d 445, 2000 La. LEXIS 3338 (La. Nov. 27, 2000), writ denied by La. 2000-0242, 775 So. 2d 1076, 2000 La. LEXIS 3416 (La. Dec. 8, 2000).

Where defendant sought reversal of his conviction for armed robbery based on the inaccuracy of testimony and the lack of credibility of the witnesses, he presented nothing for review, because the assertions went to the weight given to the testimony, which was a fact question for the jury in accordance with La. Code Crim. Proc. Ann. art. 920. State v. Anthony, 347 So. 2d 483, 1977 La. LEXIS 4917 (June 20, 1977).

GOVERNMENTS

• Courts

•• Court Records. — On review of a criminal conviction, where the appellate court noted that the commitment reflected that defendant entered an Alford plea but the transcript reflected that he entered a plea of nolo contendere, the case was remanded for the trial court to correct the commitment to conform to the transcript. State v. Fortier, 862 So. 2d 170, 2003 La. App. LEXIS 3280 (Nov. 25, 2003).

• Legislation

•• Statutes of Limitations

••• Time Limitations. — In a criminal appeal, the court found a patent error where the record did not show that the judge instructed defendant on the prescriptive period in which to file an application for post-conviction relief; on remand, the trial court was ordered to supply defendant with written notice of the prescriptive period under La. Code Crim. Proc. Ann. art. 930.8, and to file written proof of said notice in the record. State v. Stein, 874 So. 2d 279, 2004 La. App. LEXIS 1069 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1345, 885 So. 2d 1122, 2004 La. LEXIS 3334 (La. Nov. 8, 2004).

In a criminal appeal, the court remanded defendant’s case to correct a patent error on the record. The trial judge failed to advise defendant of the prescriptive period for post-conviction relief, as required by La. Code Crim. Proc. Ann. art. 930.8. State v. Crawford, 873 So. 2d 768, 2004 La. App. LEXIS 1077 (Apr. 27, 2004), writ denied by La. 2004-1744, 901 So. 2d 1083, 2005 La. LEXIS 1516 (La. May 6, 2005).

On review of a trial court’s record for patent errors, where the court of appeal could not ascertain from the record whether a criminal defendant had been correctly informed as to the prescriptive period for post-conviction relief, the court of appeal remanded the case and ordered the trial court to send written notice to defendant of the prescriptive period. State v. Stewart, 866 So. 2d 1016, 2004 La. App. LEXIS 73 (Jan. 27, 2004), writ denied by La. 2004-0449, 876 So. 2d 832, 2004 La. LEXIS 2218 (La. June 25, 2004).

TRANSPORTATION LAW

• Private Vehicles

•• Operator Licenses

••• General Overview. — Sale of marijuana from defendant’s car did not empower the trial judge to indefinitely suspend her driver’s privileges under La. Rev. Stat. Ann. § 32:414(B)(3) or under any other authority; although defendant did not appeal that portion of her sentence, it was an illegal sentence and therefore, an error patent. State v. Lewis, 436 So. 2d 634, 1983 La. App. LEXIS 8777 (June 29, 1983).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1983-84: A Faculty Symposium: Criminal Trial Procedure. 45 La. L. Rev. 263 (November, 1984).

Developments in the Law, 1983-84: A Faculty Symposium: Post-Conviction Procedure. 45 La. L. Rev. 485 (November, 1984).

Article: Criminal Procedure. 47 La. L. Rev. 267 (November, 1986).

Developments in the Law, 1987-1988: A Faculty Symposium: Criminal Procedure. 49 La. L. Rev. 329 (November, 1988).

Article: An Overview of the New Louisiana Code of Evidence — Its Imperfections and Uncertainties. 49 La. L. Rev. 697 (January, 1989).

Recent Case: State v. Green — Recidivist Statutes: The Procedure for the Introduction of Prior Crime Evidence. 61 Tul. L. Rev. 960 (March, 1987).

Note: Criminal Procedure—Appellate Review—Failure to Perfect Bill of Exceptions Bars Review of Trial Error. 46 Tul. L. Rev. 1009 (June, 1972).


Art. 921. Matters not grounds for reversal.

A judgment or ruling shall not be reversed by an appellate court because of any error, defect, irregularity, or variance which does not affect substantial rights of the accused. (Amended by Acts 1979, No. 86, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article retains the sacramental language of former R.S. 15:557 and omits only the unnecessary and cumbersome verbiage. This article sets forth the basic concept of appellate review and is the primary legislative mandate governing appeals. It continues the law contained in the source provision because it has worked extremely well in the past and there is much judicial interpretation of the source provision. The cases are too numerous and too dependent upon their own facts to be codified in an illustrative enumeration in this article.

(b) The Commentary to comparable Sec. 461 of the A.L.I. Code of Criminal Procedure lists twenty-two states that have adopted the same basic principles.

(c) The “harmless error” provision of former R.S. 15:557 was originally drafted by a committee of the American Bar Association. The provision is very similar to Sec. 461 of the A.L.I. Code and Fed. Rule 52(a). A study of Louisiana jurisprudence shows that the provision has achieved its intended’ object. The general theory of the cases is illustrated by State v. Saia, 212 La. 868, 33 So.2d 665 (1947), in which the supreme court held that appeals are not granted merely to test the correctness of the trial judge’s ruling, but only to rectify any injury caused thereby. In applying former R.S. 15:557, the supreme court has consistently held that in doubtful cases, the doubt as to the prejudicial effect of the trial judge’s error is resolved in favor of the accused. When the trial irregularity obviously had no significant bearing upon the outcome, the supreme court has refused to reverse on a technicality. This is the spirit and effect of former R.S. 15:557. Similarly, the United States Supreme Court has stated that “if, when all is said and done, the court is sure that the error did not influence the jury, or had but very slight effect, the verdict and judgment should stand, except perhaps where the departure is from a constitutional norm or a specific comment of Congress . . ..” Kotteakos v. United States, 328 U.S. 750, 764, 66 S.Ct. 1239, 1248, 90 L.Ed. 1557, 1566 (1946). In essence, this is exactly what the Louisiana law accomplishes. The Louisiana Supreme Court has experienced very little difficulty in logically interpreting and applying the Louisiana provision. Although the federal “harmless error” rule is more concisely stated than Louisiana’s rule, a revision of the Louisiana provision is not advisable, because it might then be argued that a change in the meaning was intended, which would cast doubt upon the Louisiana Supreme Court’s decisions.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Possession

•••• General Overview. — While a police officer was not qualified as an expert to testify that the substance in defendant’s possession was heroin, defendant was not entitled to a mistrial because the reference to the contents of the paper as heroin was inadvertent and there was subsequent testimony by a witness qualified as an expert that the substance involved in the transaction was tested and found to be heroin. State v. Custard, 347 So. 2d 848, 1977 La. LEXIS 5505 (July 1, 1977).

•• Crimes Against Persons

••• Robbery

•••• General Overview. — In a robbery trial, the admission of an out-of-court statement of a police officer that defendant fit a general description of a robbery perpetrator was not reversible error. State v. Williams, 341 So. 2d 370, 1976 La. LEXIS 4296 (Dec. 13, 1976).

•• Homicide

••• Murder

•••• General Overview. — Where the prosecutor’s derogatory reference to defendant’s attorney was not made in the presence of the jury, defendant was not prejudiced by the prosecutor’s remark; thus, a reversal of defendant’s convictions for second degree murder and attempted second degree murder was unwarranted. State v. Rodriguez, 839 So. 2d 106, 2003 La. App. LEXIS 33 (Jan. 14, 2003), writ denied by La. 2003-0482, 845 So. 2d 1061, 2003 La. LEXIS 1775 (La. May 30, 2003), writ of certiorari denied by 540 U.S. 972, 124 S. Ct. 444, 157 L. Ed. 2d 321, 2003 U.S. LEXIS 7807, 72 U.S.L.W. 3281 (2003).

Although prosecutors might have laughed and made faces in the presence of the jury during defense witnesses’ testimony, the trial judge complied with defendant’s request that the trial judge admonish the prosecutors for their behavior and the prosecutorial misconduct did not warrant reversal of defendant’s convictions for second degree murder and attempted second degree murder. State v. Rodriguez, 839 So. 2d 106, 2003 La. App. LEXIS 33 (Jan. 14, 2003), writ denied by La. 2003-0482, 845 So. 2d 1061, 2003 La. LEXIS 1775 (La. May 30, 2003), writ of certiorari denied by 540 U.S. 972, 124 S. Ct. 444, 157 L. Ed. 2d 321, 2003 U.S. LEXIS 7807, 72 U.S.L.W. 3281 (2003).

Defendant was not entitled to a reversal of his conviction for second-degree murder on the ground that he was forced to use five peremptory challenges when his challenges for cause were denied under La. Code Crim. Proc. Ann. art. 800 because there was no showing that prejudice resulted, a required showing under La. Code Crim. Proc. Ann. art. 921. State v. Richardson, 729 So. 2d 114, 1999 La. App. LEXIS 499 (Mar. 3, 1999), writ denied by La. 99-1087, 747 So. 2d 1119, 1999 La. LEXIS 2900 (La. Sept. 24, 1999).

•••• Capital Murder

••••• General Overview. — Where defendant complained that a detective screamed at him and physically threatened him during interrogation, and when he was questioned by the prosecutor whether he asked his attorney to file a motion to suppress due to intoxication, defense counsel objected on the basis of attorney-client privilege, defendant’s argument that his attorney-client privilege was violated was without merit. State v. Jordan, 728 So. 2d 954, 1999 La. App. LEXIS 348 (Feb. 24, 1999), writ denied by La. 99-0893, 750 So. 2d 177, 1999 La. LEXIS 2585 (La. Oct. 8, 1999).

In Louisiana courts, the trial judge could not receive an unqualified plea of guilty to capital murder; in such an event the trial judge was to enter a plea of not guilty for the defendant so that a constitutionally permissible capital punishment scheme would be protected in which the jury had discretion to select guilty with a capital death sentence or guilty with another sentence without capital punishment. State v. Jett, 419 So. 2d 844, 1982 La. LEXIS 11794 (Sept. 7, 1982).

•••• Felony Murder

••••• General Overview. — Defendant’s conviction for first degree murder could not be reversed although the trooper erred in complying with the Miranda warnings because the error was inadvertent; there was no indication of any official misconduct or bad faith and the trooper was unaware that a murder had been committed and could not have known that his conversation might elicit the incriminating response. State v. Nelson, 459 So. 2d 510, 1984 La. LEXIS 10515 (Oct. 15, 1984), writ of certiorari denied by 471 U.S. 1030, 105 S. Ct. 2050, 85 L. Ed. 2d 322, 1985 U.S. LEXIS 2702, 53 U.S.L.W. 3740 (1985).

••• Voluntary Manslaughter

•••• General Overview. — Although a trial judge failed to charge a jury that a second-degree murder conviction required a mandatory life sentence, given that the jury returned the less serious verdict of manslaughter, which did not require a mandatory penalty, the error probably did not result in a miscarriage of justice, prejudice to the substantial rights of the defendant, or constitute a substantial violation of a constitutional or statutory right. State v. Monroe, 364 So. 2d 570, 1978 La. LEXIS 5424 (Nov. 13, 1978).

•• Property Crimes

••• Receiving Stolen Property

•••• General Overview. — Error was harmless, if any was committed, when a trial court sustained an objection to a question to defendant as to his financial worth during his trial for receiving stolen property; the probative value of evidence as to the wealth of one accused of theft or receiving stolen things was so slight that it could hardly be said that its exclusion was prejudicial to the substantial rights of the accused. State v. Paciera, 290 So. 2d 681, 1974 La. LEXIS 3282 (Feb. 18, 1974), not followed by State v. Bearden, 449 So. 2d 1109, 1984 La. App. LEXIS 8658 (La.App. 5 Cir. 1984).

•• Sex Crimes

••• Obscenity

•••• General Overview. — Where two defendants had exposed their genitals behind glass screens in private booths in a public theater, in a prosecution for obscenity under La. Rev. Stat. Ann. § 14:106(A)(1), the evidence demonstrated that the defendants were engaged, with others, in a common, ongoing, commercial, criminal enterprise, they were aware of their joint purpose, and they showed no prejudice, so there was no error in their being tried jointly. State v. Walters, 440 So. 2d 115, 1983 La. LEXIS 11901 (Oct. 17, 1983).

••• Sexual Assault

•••• General Overview. — In defendant trial for the forcible rape of his 13-year old niece, even if the trial court erred in excluding evidence that the victim had made prior false allegations concerning sexual behavior, the error was harmless under La. Code Crim. Proc. Ann. art. 921 because the evidence of defendant’s guilt was overwhelming. State v. Frith, 747 So. 2d 1269, 1999 La. App. LEXIS 3454 (Dec. 8, 1999), writ denied by La. 2000-0419, 781 So. 2d 1256, 2001 La. LEXIS 367 (La. Jan. 26, 2001).

• Search & Seizure

•• Search Warrants

••• Confidential Informants

•••• General Overview. — Affidavit that contained inadmissible hearsay, that had been used to obtain a search warrant that had yielded cocaine from defendant’s car was improperly admitted at defendant’s criminal trial; where there was no evidence that any State witness was the confidential informant that had provided the noncumulative hearsay in the affidavit or that the error was harmless, reversal was required. State v. Edwards, 569 So. 2d 597, 1990 La. App. LEXIS 2422 (Oct. 31, 1990), writ of certiorari denied by 576 So. 2d 29, 1991 La. LEXIS 526 (La. 1991).

• Interrogation

•• Voluntariness. — In the state’s prosecution of the defendant for murder, defendant’s inculpatory statement was voluntarily made, and thus fully admissible, and was in any event harmless error under La. Const., art. 1, § 13, La. Rev. Stat. Ann. § 15:451, and La. Code Crim. Proc. Ann. arts. 703(G), 921. State v. Burge, 486 So. 2d 855, 1986 La. App. LEXIS 6531 (Mar. 25, 1986), writ of certiorari denied by 493 So. 2d 1204, 1986 La. LEXIS 7141 (La. 1986).

• Grand Juries

•• Procedures

••• Impaneling

•••• Selection

••••• General Overview. — In a murder case, defendant did not show that his rights were seriously affected by the application of the grand jury selection statutes declared unconstitutional in Dilosa; therefore, under the holdings in the Williams and the Mercadel cases, defendant not entitled to relief on the ground that the grand jury that indicted him was impaneled in accordance with those statutes. State v. Newman, 879 So. 2d 870, 2004 La. App. LEXIS 1858 (July 7, 2004), writ denied by La. 2004-2050, 891 So. 2d 668, 2005 La. LEXIS 58 (La. Jan. 7, 2005).

• Accusatory Instruments

•• Duplicity

••• General Overview. — Under La. Code Crim. Proc. Ann. art. 921, the error must be recognized as prejudicial to the substantive rights of the accused and a substantial violation of a statutory right. State v. McZeal, 352 So. 2d 592, 1977 La. LEXIS 5042 (Nov. 14, 1977).

•• Informations

••• General Overview. — Defendant’s request for a 24-hour delay between a trial court’s determination that allegations in a bill of information filed against him under the habitual criminal act (act), 1942 La. Acts § 45 were true and his sentencing under the act was properly denied; even if former La. Code Crim. Proc. Ann. art. 521 (now La. Code Crim. Proc. Ann. art. 873) applied to the act, defendant was not prejudiced by the denial. State v. George, 218 LA. 18, 48 So. 2d 265, 1950 La. LEXIS 1052 (June 30, 1950), writ of certiorari denied by 340 U.S. 949, 71 S. Ct. 528, 95 L. Ed. 684, 1951 U.S. LEXIS 2122 (1951), limited by State ex rel. Williams v. Henderson, 289 So. 2d 74, 1974 La. LEXIS 3165 (La. 1974).

• Discovery & Inspection

•• Bills of Particulars

••• General Overview. — Trial judge exercised the discretion vested in the judge by former La. Rev. Stat. Ann. § 15:288 (now La. Code Crim. Proc. Ann. art. 484) and did not abuse that discretion when it denied defendant’s bill of particulars; defendant did not suffer prejudice by the trial judge’s overruling of the motion for a bill of particulars pursuant to former La. Rev. Stat. Ann. § 15:557 (now La. Code Crim. Proc. Ann. art. 921). State v. Garrison, 244 LA. 787, 154 So. 2d 400, 1963 La. LEXIS 2466 (June 4, 1963), reversed by 379 U.S. 64, 85 S. Ct. 209, 13 L. Ed. 2d 125, 1964 U.S. LEXIS 150, 1 Media L. Rep. (BNA) 1548 (1964).

•• Discovery by Defendant

••• Informants

•••• General Overview. — In a criminal trial, the court did not abuse its discretion by not allowing questions regarding the informant’s identity; evidence of the confidential informant would not have changed the verdict. State v. Williams, 458 So. 2d 1315, 1984 La. App. LEXIS 10335 (Oct. 9, 1984), writ of certiorari denied by 463 So. 2d 1317, 1985 La. LEXIS 8055 (La. 1985).

•• Discovery Misconduct

••• General Overview. — Failure of the State to comply with the discovery rules did not warrant a reversal of defendant’s conviction for the theft of five head of cattle where the trial court sustained defendant’s objections to statements not included in the State’s answer to the discovery motion and admonished the jury not to draw inferences about the excluded testimony. State v. Gray, 436 So. 2d 639, 1983 La. App. LEXIS 8951 (June 29, 1983), writ of certiorari denied by 440 So. 2d 150, 1983 La. LEXIS 11761 (La. 1983).

• Preliminary Proceedings

•• Preliminary Hearings

••• General Overview. — In defendant’s trial for drug distribution, the State’s failure to transcribe the preliminary examination, caused by an inadvertent tape recorder malfunction, was not reversible error; defendant showed no substantial prejudice because his counsel did not avail herself of a pre-trial opportunity to speak to a trooper who testified and to review reports, and the trooper was thoroughly cross-examined at trial. State v. Belton, 377 So. 2d 1229, 1979 La. LEXIS 7623 (Dec. 13, 1979).

• Pretrial Motions & Procedures

•• General Overview. — Where a trial court never ruled on defendant’s pre-trial pro se motions, two of which requested the appointment of new counsel and one that requested funds for a private investigator, defendant’s claim on appeal, that such was error, was without merit because defendant failed to allege or demonstrate prejudice in the failure of the trial court to rule on the motions. State v. Gaddis, 839 So. 2d 1258, 2003 La. App. LEXIS 662 (Mar. 14, 2003), writ denied by La. 2003-1275, 872 So. 2d 519, 2004 La. LEXIS 1701 (La. May 14, 2004), writ of certiorari denied by 544 U.S. 926, 125 S. Ct. 1649, 161 L. Ed. 2d 487, 2005 U.S. LEXIS 2542, 73 U.S.L.W. 3555 (2005).

•• Competency to Stand Trial. — Where defendant had limited intelligence and his mental capacity was at issue, his death penalty sentences were reversed because the trial court allowed the testimony of a psychiatrist who had examined defendant in prison without notice to defense counsel. State v. Comeaux, 514 So. 2d 84, 1987 La. LEXIS 9851 (Sept. 9, 1987).

•• Disqualification & Recusal. — Defendant’s convictions and sentences for attempted forcible rape and aggravated burglary were improper where the trial judge represented the defendant on a charge of attempted forcible rape that resulted in a conviction and that conviction was admitted at his current trial; thus, the judge should have been recused and the failure to do so was not harmless error. State v. Brown, 874 So. 2d 318, 2004 La. App. LEXIS 1203 (May 12, 2004), writ of certiorari denied by La. 2004-1413, 885 So. 2d 1118, 2004 La. LEXIS 3338 (La. Nov. 8, 2004).

Defendant was not entitled to a new trial or reversal of his conviction on the ground that the assistant district attorney who prosecuted the action represented defendant at his preliminary examination but failed to recuse himself; defendant, who confessed his involvement in the crime to police long before the assistant district attorney became involved in the case, did not establish that he was prejudiced. State v. Woods, 283 So. 2d 753, 1973 La. LEXIS 6340 (Sept. 24, 1973).

•• Joinder & Severance

••• Severance of Defendants. — Where two defendants had exposed their genitals behind glass screens in private booths in a public theater, in a prosecution for obscenity under La. Rev. Stat. Ann. § 14:106(A)(1), the evidence demonstrated that the defendants were engaged, with others, in a common, ongoing, commercial, criminal enterprise, they were aware of their joint purpose, and they showed no prejudice, so there was no error in their being tried jointly. State v. Walters, 440 So. 2d 115, 1983 La. LEXIS 11901 (Oct. 17, 1983).

Although the trial court erred by failing to sever the two codefendants’ trials, as the codefendants had antagonistic defenses, reversal of one defendant’s first degree murder conviction was not necessary under La. Code Crim. Proc. Ann. art. 921 because prejudice was not shown, as there was substantial competent evidence establishing that defendant’s guilt. State v. McGraw, 366 So. 2d 1278, 1978 La. LEXIS 5367 (June 19, 1978).

Trial court did not err in denying defendants’ motions to sever their indictments; admission of defendants’ confessions was proper because they each recounted the essential and material facts of the criminal offense in a substantially identical manner and because each implicated both defendants. State v. McSpaddin, 341 So. 2d 868, 1977 La. LEXIS 4970 (Jan. 24, 1977).

•• Suppression of Evidence. — Although money seized from defendant’s pocket exceeded the authorized weapons search and was improperly admitted into evidence at defendant’s trial on a charge of armed robbery, said error was not grounds for reversal of defendant’s conviction under La. Code Crim. Proc. Ann. art. 921 because the ruling did not affect the substantial rights of the defendant State v. Wickem, 759 So. 2d 961, 2000 La. App. LEXIS 866 (Apr. 12, 2000), writ denied by La. 2000-1371, 785 So. 2d 839, 2001 La. LEXIS 653 (La. Feb. 16, 2001).

• Juries & Jurors

•• Challenges for Cause

••• General Overview. — Defendant was not entitled to a reversal of his conviction for second-degree murder on the ground that he was forced to use five peremptory challenges when his challenges for cause were denied under La. Code Crim. Proc. Ann. art. 800 because there was no showing that prejudice resulted, a required showing under La. Code Crim. Proc. Ann. art. 921. State v. Richardson, 729 So. 2d 114, 1999 La. App. LEXIS 499 (Mar. 3, 1999), writ denied by La. 99-1087, 747 So. 2d 1119, 1999 La. LEXIS 2900 (La. Sept. 24, 1999).

Trial court did not err in refusing to excuse for cause an alternate juror, because her services were not required as an active member of the pane so that defendant suffered no prejudice from the trial court’s ruling in this regard pursuant to La. Code Crim. Proc. Ann. art. 921. State v. Berry, 684 So. 2d 439, 1996 La. App. LEXIS 2689 (Nov. 8, 1996), writ denied by La. 97-0278, 703 So. 2d 603, 1997 La. LEXIS 3191 (La. Oct. 10, 1997).

Under La. Code Crim. Proc. Ann. art. 921 the deprivation of being able to remove a juror for cause affects a substantial right of defendant and is thereby grounds for reversal of a conviction. State v. Jones, 1993 La. App. LEXIS 2923 (Sept. 17, 1993).

Defendant’s murder convictions were reversed because his substantial rights were violated when his challenge for cause to a juror was denied after he had exhausted his peremptory challenges; his defense to the murder charge was self-defense and the juror testified repeatedly that because of her religion she did not believe that people had the right to defend themselves. State v. Sylvester, 400 So. 2d 640, 1981 La. LEXIS 8407 (June 22, 1981).

Defendant’s murder convictions were reversed because his substantial rights were violated when his challenge for cause to a juror was denied after he had exhausted his peremptory challenges; the juror had such close ties to the police department that it was not reasonable to conclude that he was capable of serving as an impartial juror despite his manifestations to the contrary. State v. Sylvester, 400 So. 2d 640, 1981 La. LEXIS 8407 (June 22, 1981).

•• Challenges to Jury Venire

••• Bias & Prejudice

•••• General Overview. — Mistrial was properly denied and there was no requisite prejudice when a juror neglected to mention that he had part-time employment with a convenience store owned by the same firm that was robbed by defendant; the trial court’s finding that the juror was unbiased and that his continued service did not militate against a fair trial was corroborated by the subsequent circumstance that the juror in question was one of the two jurors voting against conviction. State v. Hayes, 324 So. 2d 421, 1975 La. LEXIS 4823 (Dec. 8, 1975), writ of certiorari denied by 425 U.S. 962, 96 S. Ct. 1747, 48 L. Ed. 2d 207, 1976 U.S. LEXIS 1568 (1976).

••• Death Penalty

•••• General Overview. — Pursuant to La. Code Crim. Proc. Ann. art. 921, because defendant’s sentence had been reduced to life imprisonment, he was not prejudiced when a challenge for cause of prospective jurors who testified that they could not impose the death penalty was sustained. State v. Veal, 296 So. 2d 262, 1974 La. LEXIS 3572 (June 10, 1974).

•• Disqualification & Removal of Jurors

••• General Overview. — Where the evidence of defendant’s guilt was overwhelming, the State’s erroneous use of the Grand Jury testimony in cross-examination was most limited and restricted to a single witness, and a copy of the testimony was made available to defense counsel, it did not appear that the error resulted in a miscarriage of justice; consequently, under La. Code Crim. Proc. Ann. art. 921, the error did not require reversal of defendant’s manslaughter conviction. State v. Ivy, 307 So. 2d 587, 1975 La. LEXIS 3520 (Jan. 20, 1975).

•• Jury Deliberations

••• General Overview. — No new trial was required when two jurors in defendant’s manslaughter trial ate lunch separately from other jurors and spoke unknowingly with a member of the grand jury that indicted defendant; no misconduct occurred, the temporary separation could have had no effect on the verdict, and no prejudice was shown to defendant’s substantial rights. State v. Fuller, 218 LA. 872, 51 So. 2d 305, 1951 La. LEXIS 823 (Feb. 12, 1951).

•• Peremptory Challenges

••• General Overview. — Because two jurors were prejudiced in favor of the death penalty and defendant exhausted his peremptory challenges, prejudice in the jury selection was presumed and denial of defendant’s challenges for cause constituted reversible error under La. Code Crim. Proc. Ann. art. 921. State v. Jacobs, 789 So. 2d 1280, 2001 La. LEXIS 2015 (June 29, 2001), remanded by 13 So. 3d 677, 2009 La. App. LEXIS 799 (La.App. 5 Cir. 2009).

Defendant was not entitled to a reversal of his conviction for second-degree murder on the ground that he was forced to use five peremptory challenges when his challenges for cause were denied under La. Code Crim. Proc. Ann. art. 800 because there was no showing that prejudice resulted, a required showing under La. Code Crim. Proc. Ann. art. 921. State v. Richardson, 729 So. 2d 114, 1999 La. App. LEXIS 499 (Mar. 3, 1999), writ denied by La. 99-1087, 747 So. 2d 1119, 1999 La. LEXIS 2900 (La. Sept. 24, 1999).

Under La. Code Crim. Proc. Ann. art. 921 the deprivation of being able to remove a juror for cause affects a substantial right of defendant and is thereby grounds for reversal of a conviction. State v. Jones, 1993 La. App. LEXIS 2923 (Sept. 17, 1993).

Trial court properly denied defendant’s peremptory challenge to two jurors, made after they were sworn in, even though the jurors stated after being sworn in that they knew the victim but thought they could be objective; hence, on appeal the court affirmed defendant’s conviction for manslaughter and the sentence imposed because the denial did not affect defendant’s substantial rights, as required by La. Code Crim. Proc. Ann. art. 921, in order to warrant reversal. State v. Conner, 471 So. 2d 318, 1985 La. App. LEXIS 8932 (June 5, 1985), writ of certiorari denied by 474 So. 2d 943, 1985 La. LEXIS 9560 (La. 1985).

Supreme court reversed three joint manslaughter convictions; when the State entered a nolle prosequi of a fourth co-defendant, the fourth was allocated 9 of the 36 peremptory challenges made to that point, the three remaining defendants did not get their 3 remaining challenges of the 12 allowed for murder defendants; La. Const. 1921, art. I, § 10 (now La. Const. art. I, § 17), and La. Rev. Stat. Ann. § 15:557 (now La. Code Crim Proc. Ann. art. 921) provided that deprivation of the peremptory challenges was deprivation of a substantial constitutional right which required reversal and new trial. State v. Sevin, 243 LA. 1023, 150 So. 2d 1, 1963 La. LEXIS 2212 (Feb. 18, 1963).

•• Voir Dire

••• General Overview. — In the absence of any showing of prejudice to defendant pursuant to La. Code Crim. Proc. Ann. art. 921, a trial court did not err in refusing to reopen voir dire after State added to its witness list, particularly where there was no showing that any juror knew the prospective witnesses and only one of the added witnesses was actually called. State v. Berry, 684 So. 2d 439, 1996 La. App. LEXIS 2689 (Nov. 8, 1996), writ denied by La. 97-0278, 703 So. 2d 603, 1997 La. LEXIS 3191 (La. Oct. 10, 1997).

Trial court’s refusal to allow defendant to question prospective jurors during voir dire examination as to possible bias in favor of police testimony was not reversible error because it was not prejudicial to defendant’s substantial rights or a substantial violation of a statutory right. State v. Prieur, 294 So. 2d 227, 1974 La. LEXIS 3474 (Apr. 29, 1974).

• Trials

•• Closing Arguments

••• Defendant’s Failure to Testify. — Where the state attorney referred directly to defendant’s failure to testify, it constituted a substantial violation of defendant’s statutory right and an admonition to the jury to disregard the comment was not sufficient to prevent a mistrial. State v. Johnson, 345 So. 2d 14, 1977 La. LEXIS 5626 (Apr. 11, 1977).

••• Fair Comment & Fair Response. — Prosecutor’s statement during closing argument in defendant’s trial for armed robbery that “we have convicted him without it,” referring to the fact that the weapon used by defendant in robbing a grocery store employee had not been recovered orentered into evidence, was not an impermissible statement of the prosecutor’s personal opinion but, rather, a fair comment on the state of the evidence. State v. Unzueta, 337 So. 2d 1102, 1976 La. LEXIS 4400 (Sept. 13, 1976).

••• Inflammatory Statements. — Before a verdict approved by a judge is set aside on ground of improper argument, the reviewing court must be thoroughly convinced that the jury was influenced by the remarks and that they contributed to the verdict. State v. Sheppard, 350 So. 2d 615, 1977 La. LEXIS 4678 (Sept. 19, 1977).

•• Defendant’s Rights

••• Right to Confrontation. — Trial court’s ruling, which prevented defendant from cross-examining the State’s witness regarding a pending criminal charge to establish the witness’s bias or interest, violated defendant’s right to confront the witness guaranteed by U.S. Const. amend. VI and La. Const. art. I, § 16, requiring reversal in accordance with La. Code Crim. Proc. Ann. art. 921. State v. Brady, 381 So. 2d 819, 1980 La. LEXIS 6799 (Mar. 3, 1980).

During a rape trial, the admission of the unsworn taped statement by the deceased witness was reversible error under La. Code Crim. Proc. Ann. art. 921 because it violated both statutory and constitutional rights of defendant. State v. Reed, 290 So. 2d 835, 1974 La. LEXIS 3295 (Feb. 18, 1974).

••• Right to Counsel

•••• Constitutional Right. — State’s notice of its intent to use defendant’s prior convictions, along with the questioning of defendant in front of the jury that compelled him to admit those convictions, which were obtained without representation by counsel, did not fall within the harmless error rule under La. Code Crim. Proc. Ann. art. 921. State v. Bernard, 326 So. 2d 332, 1976 La. LEXIS 5130 (Jan. 19, 1976).

••• Right to Fair Trial. — Trial court did not abuse its discretion by having defendant appear handcuffed and shackled in front of the jury where, in an earlier trial in front of the same judge for a different crime, defendant openly and continually argued with the judge and spat on the deputies; further, in view of the five eyewitnesses and the substantial proof presented against defendant, the restraints did not prejudice defendant before the jury. State v. Johnson, 489 So. 2d 301, 1986 La. App. LEXIS 6833 (May 12, 1986).

•• Examination of Witnesses

••• Admission of Codefendant Statements. — Trial court did not err in denying defendants’ motions to sever their indictments; admission of defendants’ confessions was proper because they each recounted the essential and material facts of the criminal offense in a substantially identical manner and because each implicated both defendants. State v. McSpaddin, 341 So. 2d 868, 1977 La. LEXIS 4970 (Jan. 24, 1977).

••• Cross-Examination. — Conviction was not reversed because the trial court denied defense counsel’s continued questioning of a witness, where, under La. Code Crim. Proc. Ann. art. 921, the substantial rights of defendant were not affected. State v. Montana, 533 So. 2d 983, 1988 La. App. LEXIS 2123 (Oct. 12, 1988), writ of certiorari denied by 541 So. 2d 852, 1989 La. LEXIS 984 (La. 1989).

Trial court’s ruling, which prevented defendant from cross-examining the State’s witness regarding a pending criminal charge to establish the witness’s bias or interest, violated defendant’s right to confront the witness guaranteed by U.S. Const. amend. VI and La. Const. art. I, § 16, requiring reversal in accordance with La. Code Crim. Proc. Ann. art. 921. State v. Brady, 381 So. 2d 819, 1980 La. LEXIS 6799 (Mar. 3, 1980).

While a trial court erred in limiting defendants’ cross-examination of witnesses, defendants were not prejudiced by the limitations because counsel elicited the information sought through additional questions and witnesses. State v. Johnson, 365 So. 2d 1267, 1978 La. LEXIS 5479 (Nov. 13, 1978).

•• Judicial Discretion. — Trial judge exercised the discretion vested in the judge by former La. Rev. Stat. Ann. § 15:288 (now La. Code Crim. Proc. Ann. art. 484) and did not abuse that discretion when it denied defendant’s bill of particulars; defendant did not suffer prejudice by the trial judge’s overruling of the motion for a bill of particulars pursuant to former La. Rev. Stat. Ann. § 15:557 (now La. Code Crim. Proc. Ann. art. 921). State v. Garrison, 244 LA. 787, 154 So. 2d 400, 1963 La. LEXIS 2466 (June 4, 1963), reversed by 379 U.S. 64, 85 S. Ct. 209, 13 L. Ed. 2d 125, 1964 U.S. LEXIS 150, 1 Media L. Rep. (BNA) 1548 (1964).

•• Motions for Acquittal. — An appellate court found that it had the obligation to review a sufficiency issue when the issue was raised solely by an assignment of error under La. Code Crim. Proc. Ann. arts. 920 and 921 rather than by motion for post-verdict judgment of acquittal under La. Code Crim. Proc. Ann. art. 821, even though it could have opted not to review. State v. Green, 691 So. 2d 1273, 1997 La. App. LEXIS 363 (Feb. 26, 1997).

•• Motions for Mistrial. — Appellate court was not required to reverse defendant’s conviction where a trial court improperly denied defendant’s motion for a mistrial after the prosecutor introduced a report from defendant’s expert which contained mention of other crimes allegedly committed by defendant and, in a sarcastic manner, implied to the jury that defendant and his expert were trying to hide something; the evidence against the defendant was overwhelming and thus the error did not affect substantial rights. State v. Birklett, 749 So. 2d 817, 1999 La. App. LEXIS 3353 (Dec. 8, 1999), writ denied by La. 2000-0558, 769 So. 2d 1215, 2000 La. LEXIS 2487 (La. Sept. 29, 2000).

Where defendant’s wife testified to prior crimes in response to a prosecutor’s questions regarding defendant’s marriage, the trial court’s admonition was sufficient to cure any prejudicial effect on the jury, pursuant to La. Code Crim. Proc. Ann. art. 771; even assuming, arguendo, that the trial court erred in failing to grant a mistrial, any error was harmless beyond a reasonable doubt, pursuant to La. Code Crim. Proc. Ann. art. 921. State v. Johnson, 697 So. 2d 288, 1997 La. App. LEXIS 1722 (June 20, 1997).

Because defense counsel neither objected to the prosecutor’s remarks in his opening statement concerning possible probation nor requested an admonition or a mistrial based on those remarks, under La. Code Crim. Proc. Ann. art. 841 defendant could not obtain relief on appeal, and, even if the appellate court assumed impropriety in the remarks, any such impropriety would not have risen to a level sufficient to affect the defendant’s substantial rights as referenced in La. Code Crim. Proc. Ann. art. 921. State v. Williams, 560 So. 2d 519, 1990 La. App. LEXIS 878 (Apr. 10, 1990).

Pursuant to La. Code Crim. Proc. Ann. art. 921, the court could not reverse the trial court’s ruling denying defendant’s motion for a mistrial even if the ruling were erroneous, where defendant was convicted of four counts of armed robbery, where defendant sought a mistrial after the trial court denied his motion to suppress a victim’s out of court identification of defendant, and where defendant did not show that the suppression of the identification would have caused defendant to prevail. State v. Woolridge, 555 So. 2d 1385, 1989 La. App. LEXIS 2683 (Dec. 28, 1989), writ of certiorari denied by 561 So. 2d 113, 1990 La. LEXIS 1229 (La. 1990).

In a prosecution for burglary, defendant was not entitled to a mistrial under La. Code Crim. Proc. Ann. art. 921, for a violation a sequestration order under La. Code Crim. Proc. Ann. art. 764 by the State’s witnesses, who had accompanied the prosecutor to the scene of the crime to take measurements, where defendant could not show any prejudice to his case or an abuse of discretion by the district court. State v. Wilson, 520 So. 2d 935, 1987 La. App. LEXIS 10658 (Nov. 4, 1987).

Failure of the State to comply with the discovery rules did not warrant a reversal of defendant’s conviction for the theft of five head of cattle where the trial court sustained defendant’s objections to statements not included in the State’s answer to the discovery motion and admonished the jury not to draw inferences about the excluded testimony. State v. Gray, 436 So. 2d 639, 1983 La. App. LEXIS 8951 (June 29, 1983), writ of certiorari denied by 440 So. 2d 150, 1983 La. LEXIS 11761 (La. 1983).

While a police officer was not qualified as an expert to testify that the substance in defendant’s possession was heroin, defendant was not entitled to a mistrial because the reference to the contents of the paper as heroin was inadvertent and there was subsequent testimony by a witness qualified as an expert that the substance involved in the transaction was tested and found to be heroin. State v. Custard, 347 So. 2d 848, 1977 La. LEXIS 5505 (July 1, 1977).

Mistrial was properly denied and there was no requisite prejudice when a juror neglected to mention that he had part-time employment with a convenience store owned by the same firm that was robbed by defendant; the trial court’s finding that the juror was unbiased and that his continued service did not militate against a fair trial was corroborated by the subsequent circumstance that the juror in question was one of the two jurors voting against conviction. State v. Hayes, 324 So. 2d 421, 1975 La. LEXIS 4823 (Dec. 8, 1975), writ of certiorari denied by 425 U.S. 962, 96 S. Ct. 1747, 48 L. Ed. 2d 207, 1976 U.S. LEXIS 1568 (1976).

Prosecutor’s reference during opening statements in defendant’s armed robbery trial to an attempt made by defendant’s wife to procure an alibi witness for him by inducing a witness to lie was admissible, though initially erroneous, was cured by the trial judge’s admonition to the jury and the prosecutor’s correction of his error; defendant’s motion for mistrial was properly denied. State v. Graves, 301 So. 2d 864, 1974 La. LEXIS 4296 (Oct. 11, 1974).

Prosecutor’s reference to previous plea bargaining negotiations during defendant’s trial for attempted murder did not require a mistrial; references to plea bargains were not included in La. Code Crim. Proc. Ann. art. 770, the reference was oblique and indefinite, and any prejudice it caused was cured by the trial court’s admonition to the jury. State v. Gaspard, 301 So. 2d 344, 1974 La. LEXIS 3460 (Mar. 25, 1974).

•• Opening Statements. — Because defense counsel neither objected to the prosecutor’s remarks in his opening statement concerning possible probation nor requested an admonition or a mistrial based on those remarks, under La. Code Crim. Proc. Ann. art. 841 defendant could not obtain relief on appeal, and, even if the appellate court assumed impropriety in the remarks, any such impropriety would not have risen to a level sufficient to affect the defendant’s substantial rights as referenced in La. Code Crim. Proc. Ann. art. 921. State v. Williams, 560 So. 2d 519, 1990 La. App. LEXIS 878 (Apr. 10, 1990).

Prosecutor’s reference during opening statements in defendant’s armed robbery trial to an attempt made by defendant’s wife to procure an alibi witness for him by inducing a witness to lie was admissible, though prejudicial, because the close relationship between defendant and his wife indicated that the attempt was admissible as revealing defendant’s consciousness of guilt. State v. Graves, 301 So. 2d 864, 1974 La. LEXIS 4296 (Oct. 11, 1974).

Prosecutor’s reference during opening statements in defendant’s armed robbery trial to an attempt made by defendant’s wife to procure an alibi witness for him by inducing a witness to lie was admissible, though initially erroneous, was cured by the trial judge’s admonition to the jury and the prosecutor’s correction of his error; defendant’s motion for mistrial was properly denied. State v. Graves, 301 So. 2d 864, 1974 La. LEXIS 4296 (Oct. 11, 1974).

• Witnesses

•• General Overview. — Because the State never established that the witness made statements to the police implicating a perpetrator in the murder, defendant suffered no prejudice from general questions about the witness’s statements and defendant’s assignment of error lacked merit under La. Code Crim. Proc. Ann. art. 921. State v. Huizar, 332 So. 2d 449, 1976 La. LEXIS 5423 (May 17, 1976).

•• Impeachment. — Defendant was erroneously prevented from questioning a police officer testifying for the State as to a possible personal bias against him during his criminal trial; the questioning was permissible under former La. Rev. Stat. Ann. § 15:492 (now La. Code Evid. Ann. art. 613) but the error did not require reversal of defendants’ convictions because the officer was not an eyewitness and he testified primarily to identify the State’s exhibits. State v. Williams, 445 So. 2d 1171, 1984 La. LEXIS 7977 (Jan. 16, 1984).

Where a State witness in defendant’s trial for distribution of a controlled substance made unresponsive comments concerning the character of defense witnesses, the comments were not prejudicial to require reversal under La. Code Crim. Proc. art. 921 because all of the defense witnesses had candidly and repeatedly admitted to being involved in the drug culture. State v. Corbin, 285 So. 2d 234, 1973 La. LEXIS 6773 (Oct. 29, 1973).

•• Presentation. — Pursuant to La. Code Crim. Proc. Ann. art. 921, a conviction will not be reversed due to the trial judge’s control of the witness examination unless an abuse of discretion is shown which affects the substantial rights of the accused. State v. Brady, 524 So. 2d 1356, 1988 La. App. LEXIS 908 (Apr. 19, 1988), writ of certiorari denied by 532 So. 2d 175, 1988 La. LEXIS 2500 (La. 1988).

•• Sequestration. — Trial court did not err in sequestering the State’s witness, defendant’s brother, over defendant’s objections because defendant had not shown that the trial court ruling was an abuse of discretion nor had defendant demonstrated prejudice to a substantial right caused by the ruling; there was no showing that the lack of the brother’s expert assistance during the remainder of the trial prejudiced defendant in any way. State v. McKoin, 485 So. 2d 215, 1986 La. App. LEXIS 6249 (Feb. 26, 1986).

• Defenses

•• General Overview. — Defendant’s rights were substantially violated when a trial court did not let him testify regarding relevant evidence. State v. Hernandez, 488 So. 2d 972, 1986 La. LEXIS 6548 (May 20, 1986).

•• Diminished Capacity. — Where defendant had limited intelligence and his mental capacity was at issue, his death penalty sentences were reversed because the trial court allowed the testimony of a psychiatrist who had examined defendant in prison without notice to defense counsel. State v. Comeaux, 514 So. 2d 84, 1987 La. LEXIS 9851 (Sept. 9, 1987).

•• Insanity

••• Burdens of Proof. — Trial court’s finding on defendant’s mental condition did not violate La. Code Crim. Proc. Ann. art. 645 where it was apparent that the delay in filing the examination and report was approved by the trial judge and defendant failed to show prejudice caused by the untimely filing, thereby rendering any error in the timeliness technical, insubstantial, and harmless under La. Code Crim. Proc. Ann. art. 921. State v. Vincent, 338 So. 2d 1376, 1976 La. LEXIS 5203 (Nov. 8, 1976).

••• Insanity Defense. — Where a letter written by a doctor was introduced at a sanity hearing, defendant was not prejudiced where the doctor’s testimony tracked the contents of the letter. State v. Bennett, 345 So. 2d 1129, 1977 La. LEXIS 5302 (Jan. 24, 1977).

•• Self-Defense. — Defendant was not entitled to reversal of his manslaughter conviction despite error in admitting a hearsay statement made by the victim shortly before her death; the testimony was consistent with defendant’s self-defense theory and he was therefore not prejudiced by it. State v. Doze, 384 So. 2d 351, 1980 La. LEXIS 7761 (May 19, 1980).

• Jury Instructions

•• Particular Instructions

••• General Overview. — Trial court did not err by refusing to re-instruct jurors concerning self-defense against homosexual rape when it repeated, at the jury’s request, an instruction on justifiable homicide because a self-defense against homosexual rape instruction had been given during the initial jury charge and jurors did not request that instruction when they sought clarification on justifiable homicide, first degree murder, and second degree murder. State v. Jenkins, 750 So. 2d 366, 1999 La. App. LEXIS 3786 (Dec. 29, 1999), writ denied by La. 2000-0556, 773 So. 2d 157, 2000 La. LEXIS 3227 (La. Nov. 13, 2000).

Prosecutor’s reference during opening statements in defendant’s armed robbery trial to an attempt made by defendant’s wife to procure an alibi witness for him by inducing a witness to lie was admissible, though initially erroneous, was cured by the trial judge’s admonition to the jury and the prosecutor’s correction of his error; defendant’s motion for mistrial was properly denied. State v. Graves, 301 So. 2d 864, 1974 La. LEXIS 4296 (Oct. 11, 1974).

••• Use of Particular Evidence. — Instructing a jury to disregard what “they find irrelevant and immaterial” was not a proper instruction after the trial court sustained a defense objection to a witness’s irrelevant comment; however, the error did not affect defendant’s substantial rights where the evidence against him was substantial. State v. St. Amant, 413 So. 2d 1312, 1981 La. LEXIS 11175 (Dec. 14, 1981).

•• Requests to Charge. — Trial court’s refusal to give a requested special charge does not warrant the reversal of a conviction unless it prejudices substantial rights of the accused. State v. Domino, 708 So. 2d 1143, 1998 La. App. LEXIS 315 (Feb. 20, 1998).

The trial court is required to charge the jury, when properly requested, as to the law applicable to any theory of defense which the jurors reasonably could infer from the evidence but the request must be wholly correct and pertinent; the refusal to give a requested special charge does not warrantreversal of a defendant’s conviction unless it prejudices substantial rights of the accused. State v. Vergo, 594 So. 2d 1361, 1992 La. App. LEXIS 41 (Jan. 22, 1992).

In defendant’s trial for murder, the trial court properly refused defendant’s instruction on the issue of intent where the general jury charge substantially incorporated defendant’s requested instruction. State v. Brown, 478 So. 2d 600, 1985 La. App. LEXIS 10066 (Oct. 30, 1985).

Trial court did not err in refusing to grant a defendant’s request to charge the jury with her special instructions on the definition of criminal negligence and on the state’s burden of proving that she was guilty beyond a reasonable doubt of the charge of cruelty to a juvenile because the refusal to give the requested charges did not prejudice the defendant’s rights. State v. Wilson, 469 So. 2d 1087, 1985 La. App. LEXIS 8612 (May 8, 1985), writ of certiorari denied by 475 So. 2d 778, 1985 La. LEXIS 9486 (La. 1985).

Although a trial judge failed to charge a jury that a second-degree murder conviction required a mandatory life sentence, given that the jury returned the less serious verdict of manslaughter, which did not require a mandatory penalty, the error probably did not result in a miscarriage of justice, prejudice to the substantial rights of the defendant, or constitute a substantial violation of a constitutional or statutory right. State v. Monroe, 364 So. 2d 570, 1978 La. LEXIS 5424 (Nov. 13, 1978).

• Verdicts

•• General Overview. — Defendants were not prejudiced or entitled to a new trial under former La. Code Crim. Proc. Ann. art. 15:557 (now La. Code Crim. Proc. Ann. art. 921) because the order discharging the jury had not become effective when the trial court, in order to correct a procedural error while it was still in session and the jury was still in the box, remanded the jury, pursuant to former La. Rev. Stat. Ann. § 15:402 (now La. Code Crim. Proc. Ann. art. 813), with instructions to deliver a responsive verdict to the theft charges. State v. Fornea, 242 LA. 978, 140 So. 2d 381, 1962 La. LEXIS 504 (Apr. 30, 1962).

• Sentencing

•• General Overview. — Lack of proof of actual reliance on an action by the state to defendant’s detriment could not form the basis of a ruling in defendant’s favor. State v. Landry, 524 So. 2d 1261, 1988 La. App. LEXIS 758 (Mar. 2, 1988).

•• Appeals

••• General Overview. — Pursuant to La. Code Crim. Proc. Ann. art. 921, the trial court’s failure to inform a defendant of the prescriptive period for post-conviction relief had no bearing on whether the sentence was excessive and thus was not grounds to reverse the sentence or remand the case for re-sentencing. State v. Jackson, 692 So. 2d 659, 1997 La. App. LEXIS 585 (Mar. 26, 1997), writ denied by La. 97-1100, 703 So. 2d 611, 1997 La. LEXIS 3215 (La. Oct. 13, 1997).

Trial court’s failure to comply with La. Code Crim. Proc. Ann. art. 930.8(C) was error patent, but, under La. Code Crim. Proc. Ann. art. 921, failure to inform a defendant of the three-year prescriptive period for postconviction relief did not constitute a ground for reversing the sentence or remanding the case for resentencing, and the trial court was instructed to correct the error on remand. State v. Guzman, 665 So. 2d 512, 1995 La. App. LEXIS 3275 (Nov. 15, 1995), writ of certiorari denied by La. 95-2853, 668 So. 2d 366, 1996 La. LEXIS 702 (La. Feb. 28, 1996).

Where a sentencing judge did not inform a defendant of the prescriptive period for post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8, the defect had no bearing on whether the sentence was excessive and thus was not grounds to reverse the sentence or remand the case for resentencing, under La. Code Crim. Proc. Ann. art. 921, and the three-year prescriptive period did not begin to run until the judgment was final under La. Code Crim. Proc. Ann. arts. 914 or 922 so prescription was not yet running; given that the purpose of the notice of La. Code Crim. Proc. Ann. art. 930.8 (C) was to inform the defendant of the prescriptive period in advance, the case was remanded with instructions to the trial court to inform the defendant of the provisions of art. 930.8 by sending appropriate written notice to him within 10 days of the rendition of the opinion and to file written proof in the record of the proceedings that he received such notice. State v. Armentor, 649 So. 2d 1187, 1995 La. App. LEXIS 133 (Feb. 1, 1995), writ of certiorari denied by La. 95-0557, 657 So. 2d 1027, 1995 La. LEXIS 1814 (La. June 30, 1995).

Trial court’s failure to inform a defendant of the prescriptive period for post-conviction relief at the time of sentencing had no bearing on whether the sentence was excessive, and was not a grounds for reversing the sentence or remanding for resentencing under La. Code Crim. Proc. Ann. art. 921. State v. Laroux, 631 So. 2d 730, 1994 La. App. LEXIS 232 (Feb. 2, 1994), writ of certiorari denied by La. 94-0577, 637 So. 2d 498, 1994 La. LEXIS 1451 (La. June 3, 1994).

Pursuant to La. Code Crim. Proc. Ann. art. 921, the trial court’s failure to inform defendant of the prescriptive period for post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8 was not grounds to reverse defendant’s sentence, where defendant alleged that his sentence was excessive, and where the trial court’s failure to inform defendant of the prescriptive period had no bearing on whether the sentence was excessive. State v. Essex, 618 So. 2d 574, 1993 La. App. LEXIS 1794 (May 5, 1993).

Although at the time of sentencing a trial court did not inform a defendant of the prescriptive period for post-conviction relief, as required by La. Code Crim. Proc. Ann. art. 930.8, the defect had no bearing on whether the sentence was excessive and thus, under La. Code Crim. Proc. Ann. art. 921, was not grounds to reverse the sentence or to remand the case for resentencing. State v. Williams, 617 So. 2d 557, 1993 La. App. LEXIS 1492 (Apr. 7, 1993), writ of certiorari denied by 623 So. 2d 1331, 1993 La. LEXIS 2487 (La. 1993).

On appeal from defendant’s conviction on two counts of armed robbery and the resulting sentence of 15 years, the trial court committed an error patent under La. Code Crim. Proc. Ann. art. 920 by failing to sentence defendant on each count; however, because the sentence on each count would more appropriately have been concurrent rather than consecutive, and the term of the imprisonment was a reasonable sentence under the circumstances, under La. Code Crim. Proc. Ann. art. 921 the single sentence did not affect the substantial rights of defendant requiring remand for clarification or resentencing, and the court affirmed the sentence. State v. Batiste, 517 So. 2d 371, 1987 La. App. LEXIS 11025 (Dec. 8, 1987).

•• Capital Punishment

••• Death-Qualified Jurors. — In Louisiana courts, the trial judge could not receive an unqualified plea of guilty to capital murder; in such an event the trial judge was to enter a plea of not guilty for the defendant so that a constitutionally permissible capital punishment scheme would be protected in which the jury had discretion to select guilty with a capital death sentence or guilty with another sentence without capital punishment. State v. Jett, 419 So. 2d 844, 1982 La. LEXIS 11794 (Sept. 7, 1982).

•• Corrections, Modifications & Reductions

••• General Overview. — Defendant’s case was not required to be reversed or remanded for resentencing under La. Code Crim. Proc. Ann. art. 921, even though at the time of sentencing, the trial court failed to inform defendant of the prescriptive period for post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8. State v. Grant, 627 So. 2d 747, 1993 La. App. LEXIS 3657 (Dec. 1, 1993).

•• Cruel & Unusual Punishment. — Failure of the trial court at the time of sentencing to inform defendant pursuant to La. Code Crim. Proc. Ann. art. 930.8 of the prescriptive period for post-conviction relief had no bearing on whether the sentence was excessive and thus was not a basis to reverse the sentence or remand the case for re-sentencing. State v. Mitchell, 649 So. 2d 569, 1994 La. App. LEXIS 2996 (Nov. 2, 1994).

•• Guidelines

••• Adjustments & Enhancements

•••• Criminal History

••••• General Overview. — Defendant’s conviction for simple burglary in violation of La. Rev. Stat. Ann. § 14:62 and his adjudication as a habitual offender were affirmed where the trial court’s failure to advise defendant of his privilege against self-incrimination at a habitual offender hearing was harmless error; under La. Code Crim. Proc. Ann. art. 921, where a trial court’s actions constituted an error patent, the error need not result in reversal of the conviction if the error was harmless. State v. Mallett, 526 So. 2d 1194, 1988 La. App. LEXIS 543 (Apr. 6, 1988), remanded by 536 So. 2d 1205, 1989 La. LEXIS 417 (La. 1989).

••••• Prior Felonies. — Trial court’s failure to advise defendant of his right to remain silent and to have the State prove that he had two prior felony convictions was not grounds for reversal of his convictions; defendant exercised his right to remain silent by not testifying, and the State provided sufficient evidence to prove that defendant was the same person who was convicted of two prior felonies. State v. Webster, 664 So. 2d 624, 1995 La. App. LEXIS 2904 (Nov. 2, 1995).

Lack of proof of actual reliance on an action by the state to defendant’s detriment could not form the basis of a ruling in defendant’s favor. State v. Landry, 524 So. 2d 1261, 1988 La. App. LEXIS 758 (Mar. 2, 1988).

Defendant’s request for a 24-hour delay between a trial court’s determination that allegations in a bill of information filed against him under the habitual criminal act (act), 1942 La. Acts § 45 were true and his sentencing under the act was properly denied; even if former La. Code Crim. Proc. Ann. art. 521 (now La. Code Crim. Proc. Ann. art. 873) applied to the act, defendant was not prejudiced by the denial. State v. George, 218 LA. 18, 48 So. 2d 265, 1950 La. LEXIS 1052 (June 30, 1950), writ of certiorari denied by 340 U.S. 949, 71 S. Ct. 528, 95 L. Ed. 684, 1951 U.S. LEXIS 2122 (1951), limited by State ex rel. Williams v. Henderson, 289 So. 2d 74, 1974 La. LEXIS 3165 (La. 1974).

•• Imposition

••• General Overview. — Although the trial court did not comply with La. Code Crim. Proc. Ann. art. 930.8(C), there was no reversible error because the appropriate remedy was for the trial court to send written notice of the time to file a post-conviction motion to the defendants. State v. Lopez, 666 So. 2d 1200, 1995 La. App. LEXIS 3478 (Dec. 27, 1995).

Trial court’s failure to comply with La. Code Crim. Proc. Ann. art. 930.8(C) was error patent, but, under La. Code Crim. Proc. Ann. art. 921, failure to inform a defendant of the three-year prescriptive period for postconviction relief did not constitute a ground for reversing the sentence or remanding the case for resentencing, and the trial court was instructed to correct the error on remand. State v. Guzman, 665 So. 2d 512, 1995 La. App. LEXIS 3275 (Nov. 15, 1995), writ of certiorari denied by La. 95-2853, 668 So. 2d 366, 1996 La. LEXIS 702 (La. Feb. 28, 1996).

Defendants who were sentenced for their convictions of second degree murder on the same day that the trial court denied their motions for new trial and for post-verdict judgments of acquittal, rather than after 24 hours had elapsed as required by La. Code Crim. Proc. Ann. art. 873, were not entitled to appellate relief because they were not prejudiced; sentence for second degree murder was mandatory, and premature sentencing had no effect on trial court’s decision to impose the sentences. State v. Huff, 660 So. 2d 529, 1995 La. App. LEXIS 2349 (Aug. 23, 1995), writ denied by La. 96-0212, 693 So. 2d 754, 1997 La. LEXIS 1481 (La. May 1, 1997).

Where a sentencing judge did not inform a defendant of the prescriptive period for post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8, the defect had no bearing on whether the sentence was excessive and thus was not grounds to reverse the sentence or remand the case for resentencing, under La. Code Crim. Proc. Ann. art. 921, and the three-year prescriptive period did not begin to run until the judgment was final under La. Code Crim. Proc. Ann. arts. 914 or 922 so prescription was not yet running; given that the purpose of the notice of La. Code Crim. Proc. Ann. art. 930.8 (C) was to inform the defendant of the prescriptive period in advance, the case was remanded with instructions to the trial court to inform the defendant of the provisions of art. 930.8 by sending appropriate written notice to him within 10 days of the rendition of the opinion and to file written proof in the record of the proceedings that he received such notice. State v. Armentor, 649 So. 2d 1187, 1995 La. App. LEXIS 133 (Feb. 1, 1995), writ of certiorari denied by La. 95-0557, 657 So. 2d 1027, 1995 La. LEXIS 1814 (La. June 30, 1995).

In the conviction of defendant for aggravated rape, the trial court committed an error patent under La. Code Crim. Proc. Ann. arts. 921 and 930.8 where it failed to inform the defendant of the prescriptive period for post-conviction relief. State v. Brossette, 634 So. 2d 1309, 1994 La. App. LEXIS 531 (Mar. 2, 1994), writ of certiorari denied by La. 94-0802, 640 So. 2d 1344, 1994 La. LEXIS 1619 (La. June 24, 1994).

Although the trial court made an error patent by failing to inform defendant of the prescriptive period for post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8, such had no bearing on whether defendant’s sentence was excessive, as claimed by defendant on appeal, and thus was not grounds for reversal pursuant to La. Code Crim. Proc. Ann. art. 921. State v. Brown, 624 So. 2d 40, 1993 La. App. LEXIS 2845 (Sept. 22, 1993).

Where the record revealed that the sentencing court did not inform defendant of the prescriptive period for postconviction relief as per La. Code Crim. Proc. Ann. art. 930.8, this defect had no bearing on whether the sentence was excessive and was not grounds to reverse the sentence or remand the case for resentencing under art. 921; yet in affirming the conviction and sentence, the appellate court instructed the trial court to inform defendant of the prescriptive period. State v. Fontenot, 616 So. 2d 1353, 1993 La. App. LEXIS 1489 (Apr. 7, 1993), writ of certiorari denied by 623 So. 2d 1334, 1993 La. LEXIS 2544 (La. 1993).

Although at the time of sentencing a trial court did not inform a defendant of the prescriptive period for post-conviction relief, as required by La. Code Crim. Proc. Ann. art. 930.8, the defect had no bearing on whether the sentence was excessive and thus, under La. Code Crim. Proc. Ann. art. 921, was not grounds to reverse the sentence or to remand the case for resentencing. State v. Williams, 617 So. 2d 557, 1993 La. App. LEXIS 1492 (Apr. 7, 1993), writ of certiorari denied by 623 So. 2d 1331, 1993 La. LEXIS 2487 (La. 1993).

In the State’s prosecution of defendant for attempted manslaughter, the trial court’s failure to inform defendant of the prescriptive period for post-conviction relief under La. Code Crim. Proc. Ann. arts. 921 and 930.8 had no bearing on whether defendant’s sentence was excessive, and thus was not grounds for reversal. State v. Salone, 605 So. 2d 229, 1992 La. App. LEXIS 2724 (Sept. 23, 1992).

Defendant’s conviction for simple burglary in violation of La. Rev. Stat. Ann. § 14:62 and his adjudication as a habitual offender were affirmed where the trial court’s failure to advise defendant of his privilege against self-incrimination at a habitual offender hearing was harmless error; under La. Code Crim. Proc. Ann. art. 921, where a trial court’s actions constituted an error patent, the error need not result in reversal of the conviction if the error was harmless. State v. Mallett, 526 So. 2d 1194, 1988 La. App. LEXIS 543 (Apr. 6, 1988), remanded by 536 So. 2d 1205, 1989 La. LEXIS 417 (La. 1989).

••• Allocution. — Failure to inform defendant of the prescriptive period for applying for post-conviction relief was not grounds for reversing his sentence or remanding the case for resentencing. State v. Bannister, 658 So. 2d 16, 1995 La. App. LEXIS 1967 (June 28, 1995).

••• Pronouncement. — Where a minute entry showed that the trial judge vacated defendant’s original sentence and thereby eliminated any possible confusion as to the terms of the defendant’s confinement, the failure of the transcript of a multiple offender hearing to show that the trial court did so before sentencing the defendant as a multiple offender did not affect the substantial rights of the defendant under La. Code Crim. Proc. Ann. art. 921. State v. Norwood, 802 So. 2d 721, 2001 La. App. LEXIS 2420 (Aug. 29, 2001).

• Postconviction Proceedings. — In the conviction of defendant for armed robbery, the trial court’s failure to inform defendant of the prescriptive period for post-conviction relief under La. Code Crim. Proc. Ann. art. 930.8(C) was not grounds to reverse the sentence or remand the case for resentencing under La. Code Crim. Proc. Ann. art. 921. State v. Duncan, 635 So. 2d 653, 1994 La. App. LEXIS 1008 (Apr. 6, 1994), writ denied by La. 94-1067, 644 So. 2d 649, 1994 La. LEXIS 2497 (La. Oct. 28, 1994).

In the conviction of defendant for aggravated rape, the trial court committed an error patent under La. Code Crim. Proc. Ann. arts. 921 and 930.8 where it failed to inform the defendant of the prescriptive period for post-conviction relief. State v. Brossette, 634 So. 2d 1309, 1994 La. App. LEXIS 531 (Mar. 2, 1994), writ of certiorari denied by La. 94-0802, 640 So. 2d 1344, 1994 La. LEXIS 1619 (La. June 24, 1994).

•• General Overview. — Where the trial court failed to advise a defendant who was convicted of possession of cocaine regarding the prescriptive period for filing post-conviction relief pursuant to La. Code Crim. Proc. Ann. art. 930.8, the court did not reverse under La. Code Crim. Proc. Ann. art. 921, but directed the trial court to send notice in accordance with La. Code Crim. Proc. Ann. art. 930.8, as amended in 1999, within 30 days of the rendition of the appellate court’s opinion. State v. Myers, 756 So. 2d 343, 1999 La. App. LEXIS 3611 (Dec. 15, 1999).

Where a trial judge failed to advise a defendant adequately that the three-year prescriptive period concerning post-conviction relief did not begin to run until the judgment was final, the oversight was not grounds for reversal. State v. Morvan, 725 So. 2d 515, 1998 La. App. LEXIS 3515 (Dec. 9, 1998), writ denied by La. 99-0186, 743 So. 2d 659, 1999 La. LEXIS 1583 (La. May 28, 1999).

Although the trial court erred when it informed defendant that he had three years to pursue any post-conviction relief remedies to which he was accorded by law, as La. Code Crim. Proc. Ann. art. 930.8 provided that the prescriptive period for applying for post-conviction relief commenced from the finality of the defendant’s conviction and sentence, the defect was not a ground for remand under La. Code Crim. Proc. Ann. art. 921, because it had no bearing on the sentence. State v. Randle, 719 So. 2d 169, 1998 La. App. LEXIS 2582 (Sept. 23, 1998).

At the time of sentencing, a trial court committed patent error by not informing a defendant of the three-year prescriptive period for post-conviction relief as mandated by La. Code Crim. Proc. Ann. art. 930.8(C) but, pursuant to La. Code Crim. Proc. Ann. art. 921, failure to inform the defendant did not constitute grounds for reversing the sentence or remanding the case for resentencing. State v. Washington, 670 So. 2d 1255, 1996 La. App. LEXIS 359 (Feb. 14, 1996), writ denied by La. 98-0537, 726 So. 2d 7, 1998 La. LEXIS 2864 (La. Sept. 25, 1998).

Failure to inform the defendant of the time limits in which to file for post conviction relief did not constitute a ground for reversing the sentence or remanding the case for resentencing; however the case was remanded with instructions for the trial court to inform the defendant of the provisions of the rule by sending appropriate written notice to the defendant. State v. Mills, 665 So. 2d 489, 1995 La. App. LEXIS 3288 (Nov. 15, 1995), writ of certiorari denied by La. 95-3009, 671 So. 2d 924, 1996 La. LEXIS 1075 (La. Apr. 19, 1996), writ of certiorari denied by 519 U.S. 883, 117 S. Ct. 213, 136 L. Ed. 2d 147, 1996 U.S. LEXIS 5699, 65 U.S.L.W. 3263 (1996).

Trial court’s failure to comply with La. Code Crim. Proc. Ann. art. 930.8(C) was error patent, but, under La. Code Crim. Proc. Ann. art. 921, failure to inform a defendant of the three-year prescriptive period for postconviction relief did not constitute a ground for reversing the sentence or remanding the case for resentencing, and the trial court was instructed to correct the error on remand. State v. Guzman, 665 So. 2d 512, 1995 La. App. LEXIS 3275 (Nov. 15, 1995), writ of certiorari denied by La. 95-2853, 668 So. 2d 366, 1996 La. LEXIS 702 (La. Feb. 28, 1996).

Failure to inform defendant of the prescriptive period for applying for post-conviction relief was not grounds for reversing his sentence or remanding the case for resentencing. State v. Bannister, 658 So. 2d 16, 1995 La. App. LEXIS 1967 (June 28, 1995).

Failure to inform a defendant of the prescriptive period for post-conviction relief has no bearing on whether the conviction is proper, and thus is not grounds to reverse the sentence nor to remand the case for resentencing per La. Code Crim. Proc. Ann. art. 921. State v. Frank, 652 So. 2d 121, 1995 La. App. LEXIS 454 (Mar. 1, 1995).

Where a sentencing judge did not inform a defendant of the prescriptive period for post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8, the defect had no bearing on whether the sentence was excessive and thus was not grounds to reverse the sentence or remand the case for resentencing, under La. Code Crim. Proc. Ann. art. 921, and the three-year prescriptive period did not begin to run until the judgment was final under La. Code Crim. Proc. Ann. arts. 914 or 922 so prescription was not yet running; given that the purpose of the notice of La. Code Crim. Proc. Ann. art. 930.8 (C) was to inform the defendant of the prescriptive period in advance, the case was remanded with instructions to the trial court to inform the defendant of the provisions of art. 930.8 by sending appropriate written notice to him within 10 days of the rendition of the opinion and to file written proof in the record of the proceedings that he received such notice. State v. Armentor, 649 So. 2d 1187, 1995 La. App. LEXIS 133 (Feb. 1, 1995), writ of certiorari denied by La. 95-0557, 657 So. 2d 1027, 1995 La. LEXIS 1814 (La. June 30, 1995).

Trial court’s failure to inform defendant of the prescriptive period for seeking post conviction relief under La. Code Crim. Proc. Ann. art. 930.8 is error, but is not grounds for reversal as set forth in La. Code Crim. Proc. Ann. art. 921. State v. Mamon, 648 So. 2d 1347, 1994 La. App. LEXIS 3264 (Dec. 16, 1994), writ of certiorari denied by La. 95-0220, 654 So. 2d 1104, 1995 La. LEXIS 1470 (La. June 2, 1995).

Failure of the trial court at the time of sentencing to inform defendant pursuant to La. Code Crim. Proc. Ann. art. 930.8 of the prescriptive period for post-conviction relief had no bearing on whether the sentence was excessive and thus was not a basis to reverse the sentence or remand the case for re-sentencing. State v. Mitchell, 649 So. 2d 569, 1994 La. App. LEXIS 2996 (Nov. 2, 1994).

In the State’s prosecution of defendant for attempted manslaughter, the trial court’s failure to inform defendant of the prescriptive period for post-conviction relief under La. Code Crim. Proc. Ann. arts. 921 and 930.8 had no bearing on whether defendant’s sentence was excessive, and thus was not grounds for reversal. State v. Salone, 605 So. 2d 229, 1992 La. App. LEXIS 2724 (Sept. 23, 1992).

•• Motions for New Trial. — La. Code Crim. Proc. Ann. art. 857 provides the following regarding the effect of granting a new trial: the effect of granting a new trial is to set aside the verdict or judgment and to permit retrial of the case with as little prejudice to either party as if it had never been tried; however, pursuant to La. Code Crim. Proc. Ann. art. 921, the appellate court will not reverse any ruling on appeal that does not affect substantial rights of the accused. State v. Bishop, 734 So. 2d 674, 1999 La. App. LEXIS 187 (Feb. 3, 1999), writ denied by La. 1999-2499, 754 So. 2d 932, 2000 La. LEXIS 444 (La. Feb. 11, 2000).

Defendant was not entitled to a new trial with respect to his armed robbery conviction where the trial court did not commit a reversible error when it denied his request to excuse a deputy sheriff for cause during voir dire and when defendant’s substantial rights remained unaffected in accordance with La. Code Crim. Proc. Ann. art. 921. State v. Vanderpool, 493 So. 2d 574, 1986 La. LEXIS 6976 (Sept. 8, 1986), overruled by State v. Ballard, La. 98-2198, 747 So. 2d 1077, 1999 La. LEXIS 2611 (La. Oct. 19, 1999).

Defendant was not entitled to a new trial or reversal of his conviction on the ground that the assistant district attorney who prosecuted the action represented defendant at his preliminary examination but failed to recuse himself; defendant, who confessed his involvement in the crime to police long before the assistant district attorney became involved in the case, did not establish that he was prejudiced. State v. Woods, 283 So. 2d 753, 1973 La. LEXIS 6340 (Sept. 24, 1973).

Defendants were not prejudiced or entitled to a new trial under former La. Code Crim. Proc. Ann. art. 15:557 (now La. Code Crim. Proc. Ann. art. 921) because the order discharging the jury had not become effective when the trial court, in order to correct a procedural error while it was still in session and the jury was still in the box, remanded the jury, pursuant to former La. Rev. Stat. Ann. § 15:402 (now La. Code Crim. Proc. Ann. art. 813), with instructions to deliver a responsive verdict to the theft charges. State v. Fornea, 242 LA. 978, 140 So. 2d 381, 1962 La. LEXIS 504 (Apr. 30, 1962).

• Appeals

•• Frivolous Appeals. — It was harmless error for trial counsel to fail to file a brief in which he stated his belief that an appeal would be frivolous because defendant was granted an out of time appeal via petition for writ of habeas corpus. State v. Smith, 290 So. 2d 294, 1974 La. LEXIS 3511 (Feb. 18, 1974).

•• Prosecutorial Misconduct

••• General Overview. — State’s first witness did not want to give her address and the prosecutor asked if the courtesy could be extended to all of its lay witnesses and defendant moved for a mistrial because defendant alleged that the prosecutor’s remark implied that the witnesses were afraid of defendant, but the trial court denied the mistrial; the appellate court found that the remark, even if improper, was not so prejudicial as to require reversal. State v. Rodriguez, 839 So. 2d 106, 2003 La. App. LEXIS 33 (Jan. 14, 2003), writ denied by La. 2003-0482, 845 So. 2d 1061, 2003 La. LEXIS 1775 (La. May 30, 2003), writ of certiorari denied by 540 U.S. 972, 124 S. Ct. 444, 157 L. Ed. 2d 321, 2003 U.S. LEXIS 7807, 72 U.S.L.W. 3281 (2003).

Where the prosecutor’s derogatory reference to defendant’s attorney was not made in the presence of the jury, defendant was not prejudiced by the prosecutor’s remark; thus, a reversal of defendant’s convictions for second degree murder and attempted second degree murder was unwarranted. State v. Rodriguez, 839 So. 2d 106, 2003 La. App. LEXIS 33 (Jan. 14, 2003), writ denied by La. 2003-0482, 845 So. 2d 1061, 2003 La. LEXIS 1775 (La. May 30, 2003), writ of certiorari denied by 540 U.S. 972, 124 S. Ct. 444, 157 L. Ed. 2d 321, 2003 U.S. LEXIS 7807, 72 U.S.L.W. 3281 (2003).

Although prosecutors might have laughed and made faces in the presence of the jury during defense witnesses’ testimony, the trial judge complied with defendant’s request that the trial judge admonish the prosecutors for their behavior and the prosecutorial misconduct did not warrant reversal of defendant’s convictions for second degree murder and attempted second degree murder. State v. Rodriguez, 839 So. 2d 106, 2003 La. App. LEXIS 33 (Jan. 14, 2003), writ denied by La. 2003-0482, 845 So. 2d 1061, 2003 La. LEXIS 1775 (La. May 30, 2003), writ of certiorari denied by 540 U.S. 972, 124 S. Ct. 444, 157 L. Ed. 2d 321, 2003 U.S. LEXIS 7807, 72 U.S.L.W. 3281 (2003).

•• Reversible Errors

••• General Overview. — Defendant’s conviction and sentence were affirmed because although the trial court erred in denying defendant’s motion to quash his grand jury indictment based on the unconstitutionality of the local laws at issue under La. Code Crim. Proc. Ann. art. 413(C), there was no showing that the error affected his substantial rights under La. Code Crim. Proc. Ann. art. 921 since the substantial rights of defendant were not affected per se solely because he was indicted by a grand jury selected pursuant to local laws passed by the Louisiana State Legislature. State v. Williams, 866 So. 2d 296, 2004 La. App. LEXIS 19 (Jan. 14, 2004), writ of certiorari denied by 543 U.S. 1062, 125 S. Ct. 880, 160 L. Ed. 2d 790, 2005 U.S. LEXIS 16, 73 U.S.L.W. 3398 (2005).

Because two jurors were prejudiced in favor of the death penalty and defendant exhausted his peremptory challenges, prejudice in the jury selection was presumed and denial of defendant’s challenges for cause constituted reversible error under La. Code Crim. Proc. Ann. art. 921. State v. Jacobs, 789 So. 2d 1280, 2001 La. LEXIS 2015 (June 29, 2001), remanded by 13 So. 3d 677, 2009 La. App. LEXIS 799 (La.App. 5 Cir. 2009).

Defendant’s own testimony about having outstanding warrants to explain why he fled the police and gave a false name at a hospital was not prejudicial evidence of other crimes where the statement was exculpatory and helpful to defendant’s case; the trial court’s admission of the statement was therefore not prejudicial error under La. Code Crim. Proc. Ann. art. 921. State v. Wade, 758 So. 2d 987, 2000 La. App. LEXIS 1151 (May 12, 2000), writ denied by La. 2000-2160, 797 So. 2d 684, 2001 La. LEXIS 2592 (La. Sept. 28, 2001).

Where the trial court failed to advise a defendant who was convicted of possession of cocaine regarding the prescriptive period for filing post-conviction relief pursuant to La. Code Crim. Proc. Ann. art. 930.8, the court did not reverse under La. Code Crim. Proc. Ann. art. 921, but directed the trial court to send notice in accordance with La. Code Crim. Proc. Ann. art. 930.8, as amended in 1999, within 30 days of the rendition of the appellate court’s opinion. State v. Myers, 756 So. 2d 343, 1999 La. App. LEXIS 3611 (Dec. 15, 1999).

A judgment or ruling shall not be reversed by an appellate court because of any error, defect, irregularity, or variance that does not affect substantial rights of the accused pursuant to La. Code Crim. Proc. Ann. art. 921. State v. Bratton, 742 So. 2d 896, 1999 La. App. LEXIS 1889 (June 16, 1999).

At the time of sentencing, a trial court committed patent error by not informing a defendant of the three-year prescriptive period for post-conviction relief as mandated by La. Code Crim. Proc. Ann. art. 930.8(C) but, pursuant to La. Code Crim. Proc. Ann. art. 921, failure to inform the defendant did not constitute grounds for reversing the sentence or remanding the case for resentencing. State v. Washington, 670 So. 2d 1255, 1996 La. App. LEXIS 359 (Feb. 14, 1996), writ denied by La. 98-0537, 726 So. 2d 7, 1998 La. LEXIS 2864 (La. Sept. 25, 1998).

Failure to inform the defendant of the time limits in which to file for post conviction relief did not constitute a ground for reversing the sentence or remanding the case for resentencing; however the case was remanded with instructions for the trial court to inform the defendant of the provisions of the rule by sending appropriate written notice to the defendant. State v. Mills, 665 So. 2d 489, 1995 La. App. LEXIS 3288 (Nov. 15, 1995), writ of certiorari denied by La. 95-3009, 671 So. 2d 924, 1996 La. LEXIS 1075 (La. Apr. 19, 1996), writ of certiorari denied by 519 U.S. 883, 117 S. Ct. 213, 136 L. Ed. 2d 147, 1996 U.S. LEXIS 5699, 65 U.S.L.W. 3263 (1996).

Trial court’s failure to advise defendant of his right to remain silent and to have the State prove that he had two prior felony convictions was not grounds for reversal of his convictions; defendant exercised his right to remain silent by not testifying, and the State provided sufficient evidence to prove that defendant was the same person who was convicted of two prior felonies. State v. Webster, 664 So. 2d 624, 1995 La. App. LEXIS 2904 (Nov. 2, 1995).

Defendants who were sentenced for their convictions of second degree murder on the same day that the trial court denied their motions for new trial and for post-verdict judgments of acquittal, rather than after 24 hours had elapsed as required by La. Code Crim. Proc. Ann. art. 873, were not entitled to appellate relief because they were not prejudiced; sentence for second degree murder was mandatory, and premature sentencing had no effect on trial court’s decision to impose the sentences. State v. Huff, 660 So. 2d 529, 1995 La. App. LEXIS 2349 (Aug. 23, 1995), writ denied by La. 96-0212, 693 So. 2d 754, 1997 La. LEXIS 1481 (La. May 1, 1997).

Failure to inform defendant of the prescriptive period for applying for post-conviction relief was not grounds for reversing his sentence or remanding the case for resentencing. State v. Bannister, 658 So. 2d 16, 1995 La. App. LEXIS 1967 (June 28, 1995).

Where the record revealed that the sentencing court did not inform defendant of the prescriptive period for postconviction relief as per La. Code Crim. Proc. Ann. art. 930.8, this defect had no bearing on whether the sentence was excessive and was not grounds to reverse the sentence or remand the case for resentencing under art. 921; yet in affirming the conviction and sentence, the appellate court instructed the trial court to inform defendant of the prescriptive period. State v. Fontenot, 616 So. 2d 1353, 1993 La. App. LEXIS 1489 (Apr. 7, 1993), writ of certiorari denied by 623 So. 2d 1334, 1993 La. LEXIS 2544 (La. 1993).

The admission of the medical report constituted harmless error under La. Code Crim. Proc. Ann. art. 921, because defendant was denied his right to confront the author of the report. State v. Jeansonne, 567 So. 2d 802, 1990 La. App. LEXIS 2147 (Oct. 3, 1990), reversed by, set aside by 572 So. 2d 81, 1991 La. LEXIS 155 (La. 1991).

Given the overwhelming evidence that defendant stole money from a trust while serving as trustee, defendant’s substantial rights were not affected by the admission of cumulative evidence; its allowance, even if hearsay, was harmless because the State proved beyond a reasonable doubt that defendant took the trust property. State v. Francis, 546 So. 2d 1357, 1989 La. App. LEXIS 1378 (June 29, 1989), writ of certiorari denied by 551 So. 2d 1336, 1989 La. LEXIS 2708 (La. 1989).

Pursuant to La. Code Crim. Proc. Ann. art. 921, a conviction will not be reversed due to the trial judge’s control of the witness examination unless an abuse of discretion is shown which affects the substantial rights of the accused. State v. Brady, 524 So. 2d 1356, 1988 La. App. LEXIS 908 (Apr. 19, 1988), writ of certiorari denied by 532 So. 2d 175, 1988 La. LEXIS 2500 (La. 1988).

The erroneous admission of hearsay evidence in a murder trial did not require a reversal of the resulting first-degree murder convictions because, based on the overwhelming amount of admissible evidence that had been presented, the erroneous admission was harmless. State v. Walters, 514 So. 2d 257, 1987 La. App. LEXIS 10458 (Oct. 14, 1987), writ of certiorari denied by 523 So. 2d 811, 1988 La. LEXIS 440 (La. 1988).

The exclusion of the witness’s testimony was not reversible error under La. Code Crim. Proc. Ann. art. 921, because it did not affect the substantial rights of defendant; it would have only explained why defendant was at the crime scene area. State v. Floyd, 490 So. 2d 439, 1986 La. App. LEXIS 7189 (June 2, 1986).

Trial court did not err in sequestering the State’s witness, defendant’s brother, over defendant’s objections because defendant had not shown that the trial court ruling was an abuse of discretion nor had defendant demonstrated prejudice to a substantial right caused by the ruling; there was no showing that the lack of the brother’s expert assistance during the remainder of the trial prejudiced defendant in any way. State v. McKoin, 485 So. 2d 215, 1986 La. App. LEXIS 6249 (Feb. 26, 1986).

Trial court did not err in refusing to grant a defendant’s request to charge the jury with her special instructions on the definition of criminal negligence and on the state’s burden of proving that she was guilty beyond a reasonable doubt of the charge of cruelty to a juvenile because the refusal to give the requested charges did not prejudice the defendant’s rights. State v. Wilson, 469 So. 2d 1087, 1985 La. App. LEXIS 8612 (May 8, 1985), writ of certiorari denied by 475 So. 2d 778, 1985 La. LEXIS 9486 (La. 1985).

Defendant was erroneously prevented from questioning a police officer testifying for the State as to a possible personal bias against him during his criminal trial; the questioning was permissible under former La. Rev. Stat. Ann. § 15:492 (now La. Code Evid. Ann. art. 613) but the error did not require reversal of defendants’ convictions because the officer was not an eyewitness and he testified primarily to identify the State’s exhibits. State v. Williams, 445 So. 2d 1171, 1984 La. LEXIS 7977 (Jan. 16, 1984).

Trial court did not commit reversible error by overruling defendant’s objection to the scope of questioning of one of the state’s witnesses where defendant failed to demonstrate that he was prejudiced by the trial court’s ruling. State v. Joseph, 441 So. 2d 1290, 1983 La. App. LEXIS 9641 (Nov. 22, 1983), writ of certiorari denied by 446 So. 2d 315, 1984 La. LEXIS 8493 (La. 1984).

Defendant was properly convicted of second-degree murder, even though the State violated La. Code Crim. Proc. Ann. art. 716 by failing to provide him with a transcript of grand jury testimony upon request for the purpose of impeaching State’s witnesses as permitted by La. Code Civ. Proc. Ann. art. 434(A); the error was not cause for reversal because defendant demonstrated no prejudice under La. Code Civ. Proc. Ann. art. 921 and failed to object, waiving any error under La. Code Civ. Proc. Ann. art. 841. State v. Willis, 438 So. 2d 605, 1983 La. App. LEXIS 8778 (June 29, 1983).

Instructing a jury to disregard what “they find irrelevant and immaterial” was not a proper instruction after the trial court sustained a defense objection to a witness’s irrelevant comment; however, the error did not affect defendant’s substantial rights where the evidence against him was substantial. State v. St. Amant, 413 So. 2d 1312, 1981 La. LEXIS 11175 (Dec. 14, 1981).

Although the State did not give formal written notice of its intent to introduce defendant’s inculpatory statement, defendant had actual knowledge of its intent to do so; thus, the State’s failure to comply with La. Code Crim. Proc. Ann. art. 768 was not reversible error. State v. Thompson, 353 So. 2d 235, 1977 La. LEXIS 6770 (Dec. 19, 1977).

Where a police officer was not qualified to testify regarding the speed of defendant’s car at the time of a collision, in which a person was killed, defendant was prejudiced and thus his conviction for negligent homicide was improper. State v. Self, 353 So. 2d 1282, 1977 La. LEXIS 6387 (Sept. 19, 1977).

In a trial of three defendants for distribution of heroin, the trial court’s denial of defendants’ request for an instanter subpoena of an officer in order to show that the use of convicted felons as confidential informants was inappropriate was not erroneous, but if the denial was an error, under La. Code Crim. Proc. Ann. art. 921, it did not warrant reversal because evidence of guilt was overwhelming. State v. Jones, 345 So. 2d 1161, 1977 La. LEXIS 5765 (May 16, 1977).

Where a letter written by a doctor was introduced at a sanity hearing, defendant was not prejudiced where the doctor’s testimony tracked the contents of the letter. State v. Bennett, 345 So. 2d 1129, 1977 La. LEXIS 5302 (Jan. 24, 1977).

In the absence of any showing of prejudice to defendant, the mere fact that defendant did not receive the statutorily required advisement from the court concerning waiver of a jury did not warrant reversal of his conviction. State v. Ardoin, 340 So. 2d 1362, 1976 La. LEXIS 4292 (Dec. 13, 1976).

In a robbery trial, the admission of an out-of-court statement of a police officer that defendant fit a general description of a robbery perpetrator was not reversible error. State v. Williams, 341 So. 2d 370, 1976 La. LEXIS 4296 (Dec. 13, 1976).

Erroneous admission of a hearsay statement naming defendant as the assailant as part of the res gestae in his second degree murder trial was reversible error; the evidence against defendant was circumstantial and the hearsay statement was quite damaging. State v. Bean, 337 So. 2d 496, 1976 La. LEXIS 4391 (Sept. 13, 1976).

Although the admission of a police evidence book was erroneous in that the chain of custody was not relevant to the material issue under former La. Rev. Stat. Ann. § 15:435 (now La. Code Evid. Ann. art. 401) in defendant’s trial for armed robbery, it was not reversible error because the book merely averted to evidence already properly admitted and did not prejudice defendant’s substantial rights under La. Code Crim. Proc. Ann. art. 921. State v. Major, 318 So. 2d 19, 1975 La. LEXIS 4865 (Sept. 5, 1975).

Where the evidence of defendant’s guilt was overwhelming, the State’s erroneous use of the Grand Jury testimony in cross-examination was most limited and restricted to a single witness, and a copy of the testimony was made available to defense counsel, it did not appear that the error resulted in a miscarriage of justice; consequently, under La. Code Crim. Proc. Ann. art. 921, the error did not require reversal of defendant’s manslaughter conviction. State v. Ivy, 307 So. 2d 587, 1975 La. LEXIS 3520 (Jan. 20, 1975).

Trial court’s refusal to allow defendant to question prospective jurors during voir dire examination as to possible bias in favor of police testimony was not reversible error because it was not prejudicial to defendant’s substantial rights or a substantial violation of a statutory right. State v. Prieur, 294 So. 2d 227, 1974 La. LEXIS 3474 (Apr. 29, 1974).

During a rape trial, the admission of the unsworn taped statement by the deceased witness was reversible error under La. Code Crim. Proc. Ann. art. 921 because it violated both statutory and constitutional rights of defendant. State v. Reed, 290 So. 2d 835, 1974 La. LEXIS 3295 (Feb. 18, 1974).

Defendant’s conviction for murder, in violation of La. Rev. Stat. Ann. § 14:30, was not subject to reversal because under La. Code Crim. Proc. Ann. art. 921, the prosecution’s error in referring to a witness’ taking a lie detector test was not so prejudicial in light of defendant’s voluntary confession and evidence that defendant had borrowed the gun that killed the victim. State v. Refuge, 270 So. 2d 842, 1972 La. LEXIS 5283 (Dec. 11, 1972).

It was not harmless error under La. Code Crim. Proc. Ann. art. 921 to have the confession of a witness read to the jury because the confession implicated defendants, it was the only direct evidence against defendants, and the witness refused to answer questions regarding the confession on cross-examination by defense counsel. State v. Washington, 261 LA. 808, 261 So. 2d 224, 1972 La. LEXIS 5746 (May 1, 1972).

The admission of the deputy sheriff’s testimony, even if hearsay, was not grounds for reversible error under La. Code Crim. Proc. Ann. art. 921 because the witnesses he questioned testified and corroborated what they told the deputy. State v. Williams, 260 LA. 941, 257 So. 2d 668, 1972 La. LEXIS 5608 (Feb. 3, 1972).

Although the officer’s testimony that he was present when the witness identified defendant in a line-up was hearsay, the testimony was not prejudicial because the witness testified in court and was subject to cross-examination. State v. Maiden, 258 LA. 417, 246 So. 2d 810, 1971 La. LEXIS 4537 (Mar. 29, 1971).

Supreme court reversed and remanded defendant’s murder conviction where the trial court erred in admitting certain evidence and witness deputy’s hearsay conversation with two non-witness deputies who had said they got evidence when arresting defendant; the error in admitting the conversation and evidence was reversible under former La. Rev. Stat. Ann. § 15:557 (now La. Code Crim. Proc. Ann. art. 921) since it appeared that the error complained of had resulted in a miscarriage of justice, was prejudicial to the substantial rights of the defendant, or constituted a substantial violation of a constitutional or statutory right. State v. Hayden, 243 LA. 793, 147 So. 2d 392, 1962 La. LEXIS 567 (Dec. 10, 1962).

Pursuant to former La. Rev. Stat. Ann. § 15:557 (now La. Code Crim. Proc. Ann. art. 921), the deputy clerk’s failure to literally read defendant’s plea from the minutes was considered an insubstantial violation of a legal requirement because there was no showing of prejudice. State v. Gayton, 221 LA. 1115, 61 So. 2d 890, 1952 La. LEXIS 1299 (Nov. 10, 1952).

Where the identification made by a State’s witness of a waitress that served him at a cafe on the evening of the battery for which defendants were indicted was irrelevant, its admission did not necessitate that the judgment convicting them be set aside under former La. Rev. Stat. Ann. § 15:557 (now La. Code Crim. Proc. Ann. art. 921), where the error was not shown to have prejudiced the rights of defendants. State v. Johnson, 220 LA. 170, 56 So. 2d 143, 1951 La. LEXIS 978 (Dec. 10, 1951).

Defendant’s request for a 24-hour delay between a trial court’s determination that allegations in a bill of information filed against him under the habitual criminal act (act), 1942 La. Acts § 45 were true and his sentencing under the act was properly denied; even if former La. Code Crim. Proc. Ann. art. 521 (now La. Code Crim. Proc. Ann. art. 873) applied to the act, defendant was not prejudiced by the denial. State v. George, 218 LA. 18, 48 So. 2d 265, 1950 La. LEXIS 1052 (June 30, 1950), writ of certiorari denied by 340 U.S. 949, 71 S. Ct. 528, 95 L. Ed. 684, 1951 U.S. LEXIS 2122 (1951), limited by State ex rel. Williams v. Henderson, 289 So. 2d 74, 1974 La. LEXIS 3165 (La. 1974).

•• Reviewability

••• General Overview. — Although the state’s elicitation on direct examination of the victim of her criminal history at defendant’s trial for aggravated rape may have violated former La. Rev. Stat. Ann. § 15:484 (now La. Code Evid. Ann. art. 607), defendant’s substantial rights were not affected thereby; hence, on appeal the court affirmed the denial of defendant’s motion for a mistrial under La. Code Crim. Proc. Ann. art. 775 and motion for a new trial under La. Code Crim. Proc. Ann. art. 851, because under La. Code Crim. Proc. Ann. art. 921, appellate relief could not be given for any error, defect, or irregularity that did not affect defendant’s substantial rights. State v. La Bauve, 496 So. 2d 370, 1986 La. App. LEXIS 7573 (Aug. 25, 1986).

••• Preservation for Review

•••• General Overview. — Because defense counsel neither objected to the prosecutor’s remarks in his opening statement concerning possible probation nor requested an admonition or a mistrial based on those remarks, under La. Code Crim. Proc. Ann. art. 841 defendant could not obtain relief on appeal, and, even if the appellate court assumed impropriety in the remarks, any such impropriety would not have risen to a level sufficient to affect the defendant’s substantial rights as referenced in La. Code Crim. Proc. Ann. art. 921. State v. Williams, 560 So. 2d 519, 1990 La. App. LEXIS 878 (Apr. 10, 1990).

No objection was made to the trial court’s ruling that refused to permit defense counsel to withdraw before defendant’s trial for armed robbery, and no bill of exceptions had been perfected that could serve as a basis for defendant’s contention that constitutional rights had been violated by unwilling and effective assistance of counsel; consequently, under the provisions of La. Const. of 1921 art. 7, § 10 (now La. Const. art. 5, § 5) and La. Code Crim. Proc. Ann. arts. 854, 920 and 921, the matter could not be considered on appeal. State v. Crayton, 255 LA. 375, 231 So. 2d 357, 1970 La. LEXIS 4070 (Jan. 20, 1970).

••• Waiver

•••• General Overview. — Where defendant made no showing that he was harmed by the ruling of the trial judge that barred cross-examination of the State’s witness, even if it were assumed that the trial judge erred, in view of former La. Rev. Stat. Ann. § 15:557 (now La. Code Crim. Proc. Ann. art. 921), a new trial was not warranted. State v. Sauls, 226 LA. 694, 77 So. 2d 8, 1954 La. LEXIS 1374 (Dec. 13, 1954).

•• Right to Appeal

••• Defendants. — An appellate court found that it had the obligation to review a sufficiency issue when the issue was raised solely by an assignment of error under La. Code Crim. Proc. Ann. arts. 920 and 921 rather than by motion for post-verdict judgment of acquittal under La. Code Crim. Proc. Ann. art. 821, even though it could have opted not to review. State v. Green, 691 So. 2d 1273, 1997 La. App. LEXIS 363 (Feb. 26, 1997).

•• Standards of Review. — Although the trial court made an error patent by failing to inform defendant of the prescriptive period for post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8, such had no bearing on whether defendant’s sentence was excessive, as claimed by defendant on appeal, and thus was not grounds for reversal pursuant to La. Code Crim. Proc. Ann. art. 921. State v. Brown, 624 So. 2d 40, 1993 La. App. LEXIS 2845 (Sept. 22, 1993).

••• General Overview. — Although the trial court failed to advise defendant properly regarding post-conviction relief, that oversight was not grounds for reversal under La. Code Crim. Proc. Ann. art. 921; defendant should have been adequately informed of the prescriptive period State v. Sepulvado, 756 So. 2d 663, 2000 La. App. LEXIS 753 (Apr. 5, 2000).

Appellate court was not required to reverse defendant’s conviction where a trial court improperly denied defendant’s motion for a mistrial after the prosecutor introduced a report from defendant’s expert which contained mention of other crimes allegedly committed by defendant and, in a sarcastic manner, implied to the jury that defendant and his expert were trying to hide something; the evidence against the defendant was overwhelming and thus the error did not affect substantial rights. State v. Birklett, 749 So. 2d 817, 1999 La. App. LEXIS 3353 (Dec. 8, 1999), writ denied by La. 2000-0558, 769 So. 2d 1215, 2000 La. LEXIS 2487 (La. Sept. 29, 2000).

La. Code Crim. Proc. Ann. art. 857 provides the following regarding the effect of granting a new trial: the effect of granting a new trial is to set aside the verdict or judgment and to permit retrial of the case with as little prejudice to either party as if it had never been tried; however, pursuant to La. Code Crim. Proc. Ann. art. 921, the appellate court will not reverse any ruling on appeal that does not affect substantial rights of the accused. State v. Bishop, 734 So. 2d 674, 1999 La. App. LEXIS 187 (Feb. 3, 1999), writ denied by La. 1999-2499, 754 So. 2d 932, 2000 La. LEXIS 444 (La. Feb. 11, 2000).

Under La. Code Crim. Proc. Ann. art. 921, an appellate court shall not reverse a judgment because of any error which does not affect substantial rights of the accused; whether substantial rights of the accused were violated is determined under federal harmless error standards. State v. Johnson, 726 So. 2d 1126, 1999 La. App. LEXIS 170 (Jan. 27, 1999), writ denied by La. 99-0646, 747 So. 2d 56, 1999 La. LEXIS 2147 (La. Aug. 25, 1999).

Where there was a reasonable possibility that tainted evidence may have contributed to a defendant’s conviction, the conviction and sentence of the defendant was reversed under La. Code Crim. Proc. Ann. art. 921, and the case was remanded for a new trial. State v. Narcisse, 512 So. 2d 565, 1987 La. App. LEXIS 9809 (June 26, 1987).

Defendant’s conviction of attempted possession of cocaine was improper where the trial judge’s failure to grant defendant a bill of particulars and conduct a hearing on his motion for discovery and inspection deprived him of a substantial right. State v. Snyder, 496 So. 2d 1117, 1986 La. App. LEXIS 7739 (Oct. 9, 1986).

Defendant was not entitled to a new trial with respect to his armed robbery conviction where the trial court did not commit a reversible error when it denied his request to excuse a deputy sheriff for cause during voir dire and when defendant’s substantial rights remained unaffected in accordance with La. Code Crim. Proc. Ann. art. 921. State v. Vanderpool, 493 So. 2d 574, 1986 La. LEXIS 6976 (Sept. 8, 1986), overruled by State v. Ballard, La. 98-2198, 747 So. 2d 1077, 1999 La. LEXIS 2611 (La. Oct. 19, 1999).

Trial court properly denied defendant’s peremptory challenge to two jurors, made after they were sworn in, even though the jurors stated after being sworn in that they knew the victim but thought they could be objective; hence, on appeal the court affirmed defendant’s conviction for manslaughter and the sentence imposed because the denial did not affect defendant’s substantial rights, as required by La. Code Crim. Proc. Ann. art. 921, in order to warrant reversal. State v. Conner, 471 So. 2d 318, 1985 La. App. LEXIS 8932 (June 5, 1985), writ of certiorari denied by 474 So. 2d 943, 1985 La. LEXIS 9560 (La. 1985).

Trial court did not err by allowing the introduction into evidence of a diagram by the police that was not included in the State’s answer to the defense motion for discovery, as defendant failed to demonstrate how he was prejudiced from the disclosure as required under La. Code Crim. Proc. Ann. art. 921. State v. Knighton, 436 So. 2d 1141, 1983 La. LEXIS 10722 (May 23, 1983), writ of certiorari denied by 465 U.S. 1051, 104 S. Ct. 1330, 79 L. Ed. 2d 725, 1984 U.S. LEXIS 190, 52 U.S.L.W. 3612 (1984).

Because the State never established that the witness made statements to the police implicating a perpetrator in the murder, defendant suffered no prejudice from general questions about the witness’s statements and defendant’s assignment of error lacked merit under La. Code Crim. Proc. Ann. art. 921. State v. Huizar, 332 So. 2d 449, 1976 La. LEXIS 5423 (May 17, 1976).

••• Abuse of Discretion

•••• General Overview. — Pursuant to La. Code Crim. Proc. Ann. art. 921, a conviction will not be reversed due to the trial judge’s control of the witness examination unless an abuse of discretion is shown which affects the substantial rights of the accused. State v. Brady, 524 So. 2d 1356, 1988 La. App. LEXIS 908 (Apr. 19, 1988), writ of certiorari denied by 532 So. 2d 175, 1988 La. LEXIS 2500 (La. 1988).

••• Clearly Erroneous Review

•••• General Overview. — Pursuant to La. Code Crim. Proc. Ann. art. 921, there was no reversible error in overruling defense counsel’s objection to testimony concerning what an officer may or may not have decided or thought at the time because defendant was not prejudiced thereby and the evidence went to the jury on two other occasions. State v. Lindsey, 351 So. 2d 1178, 1977 La. LEXIS 6773 (Nov. 14, 1977).

••• Harmless & Invited Errors

•••• General Overview. — Trial court erred in denying defendant’s motion to quash his grand jury indictment, where the grand jury was selected by a local law that violated La. Const. art. III, § 12; however, defendant was not entitled to a reversal of the conviction and sentence, because his substantial rights were not affected. State v. Rhea, 876 So. 2d 131, 2004 La. App. LEXIS 1509 (May 19, 2004), writ denied by La. 2004-0901, 883 So. 2d 1005, 2004 La. LEXIS 2742 (La. Oct. 1, 2004).

Defendant’s convictions and sentences for attempted forcible rape and aggravated burglary were improper where the trial judge represented the defendant on a charge of attempted forcible rape that resulted in a conviction and that conviction was admitted at his current trial; thus, the judge should have been recused and the failure to do so was not harmless error. State v. Brown, 874 So. 2d 318, 2004 La. App. LEXIS 1203 (May 12, 2004), writ of certiorari denied by La. 2004-1413, 885 So. 2d 1118, 2004 La. LEXIS 3338 (La. Nov. 8, 2004).

Since a plea of guilty by its nature admits factual guilt and relieves the state of the necessity to prove it by a contested trial, assignments based upon incidents relating to procedural conduct of the merit-trial will be reviewed, if permitted to be reserved, upon the assumption that they represent harmless error, pursuant to La. Code Crim. Proc. Ann. art. 921, unless the record clearly demonstrates otherwise. State v. Glosson, 843 So. 2d 649, 2003 La. App. LEXIS 1073 (Apr. 11, 2003), writ denied by La. 2003-1398, 860 So. 2d 1149, 2003 La. LEXIS 3623 (La. Dec. 12, 2003).

Prosecution’s use of prior inconsistent statements was harmless error under La. Code Crim. P. 921 because the statements concerning defendant’s actions surrounding the murder were cumulative. State v. Logan, 822 So. 2d 657, 2002 La. App. LEXIS 1931 (June 14, 2002).

Failure to give a jury instruction that the prior inconsistent statement of a witness could be considered only for impeachment purposes was harmless error as the witness’s testimony at trial was sufficient to prove that defendant satisfied the elements of second degree kidnapping; therefore, even if the instruction should have been given, the failure to give the instruction did not affect the substantial rights of defendant. State v. Fontana, 821 So. 2d 571, 2002 La. App. LEXIS 1895 (June 12, 2002), writ denied by La. 2002-2072, 847 So. 2d 1251, 2003 La. LEXIS 2137 (La. June 27, 2003).

Error in admitting hearsay testimony from victim’s friend, of victim’s ordering defendant out of his house for having used his car without permission, offered to show defendant’s motive for killing victim, did not warrant reversal where the guilty verdict rendered was surely unattributable to the error in that defendant had admitted to “accidental” shooting and flight, and forensic evidence showed gun did not likely discharge accidentally. State v. Plaisance, 811 So. 2d 1172, 2002 La. App. LEXIS 638 (Mar. 6, 2002), writ denied by La. 2002-1395, 831 So. 2d 270, 2002 La. LEXIS 3599 (La. Nov. 27, 2002), writ of certiorari denied by 538 U.S. 1038, 123 S. Ct. 2084, 155 L. Ed. 2d 1071, 2003 U.S. LEXIS 3799, 71 U.S.L.W. 3722 (2003).

Where defendant failed to show that he was prejudiced by the trial court’s failure to inform him before his guilty plea that the offense to which he pled guilty could be used to enhance the penalty for any subsequent drug offense, the error was harmless. State v. Echols, 774 So. 2d 993, 2000 La. App. LEXIS 2594 (Oct. 04, 2000), writ of certiorari denied by La. 2000-3058, 798 So. 2d 962, 2001 La. LEXIS 2900 (La. Oct. 5, 2001).

La. Code Crim. Proc. Ann. art. 921 provides that a judgment or ruling shall not be reversed on appeal because of an error, defect, irregularity, or variance which does not affect the substantial rights of the accused. State v. Guzman, 769 So. 2d 1158, 2000 La. LEXIS 1267 (May 16, 2000).

Although money seized from defendant’s pocket exceeded the authorized weapons search and was improperly admitted into evidence at defendant’s trial on a charge of armed robbery, said error was not grounds for reversal of defendant’s conviction under La. Code Crim. Proc. Ann. art. 921 because the ruling did not affect the substantial rights of the defendant State v. Wickem, 759 So. 2d 961, 2000 La. App. LEXIS 866 (Apr. 12, 2000), writ denied by La. 2000-1371, 785 So. 2d 839, 2001 La. LEXIS 653 (La. Feb. 16, 2001).

In defendant trial for the forcible rape of his 13-year old niece, even if the trial court erred in excluding evidence that the victim had made prior false allegations concerning sexual behavior, the error was harmless under La. Code Crim. Proc. Ann. art. 921 because the evidence of defendant’s guilt was overwhelming. State v. Frith, 747 So. 2d 1269, 1999 La. App. LEXIS 3454 (Dec. 8, 1999), writ denied by La. 2000-0419, 781 So. 2d 1256, 2001 La. LEXIS 367 (La. Jan. 26, 2001).

Although a photograph of a murder victim and family may have been irrelevant, the trial court did not abuse its discretion in implicitly finding that its probative value was not substantially outweighed by the danger of unfair prejudice, as it was unlikely that it could have moved the jury to return a guilty verdict; further, its admission would have been harmless error where the guilty verdict was surely unattributable to it. State v. Brooks, 758 So. 2d 814, 1999 La. App. LEXIS 2257 (July 21, 1999), writ denied by La. 1999-2519, 755 So. 2d 247, 2000 La. LEXIS 744 (La. Feb. 25, 2000).

In defendant’s trial for robbery, the trial court’s error in admitting the hearsay testimony of a State witness was not harmless, where the hearsay was not admissible, the hearsay was used to impeach a defense witness with his prior statement, the jury’s verdict rested solely upon its credibility assessments of the testifying witnesses, and the victim’s testimony was the only direct evidence linking defendant to the crime. State v. Patterson, 742 So. 2d 50, 1999 La. App. LEXIS 2064 (June 30, 1999).

Under La. Code Crim. Proc. Ann. art. 921, an appellate court shall not reverse a judgment because of any error which does not affect substantial rights of the accused; whether substantial rights of the accused were violated is determined under federal harmless error standards. State v. Johnson, 726 So. 2d 1126, 1999 La. App. LEXIS 170 (Jan. 27, 1999), writ denied by La. 99-0646, 747 So. 2d 56, 1999 La. LEXIS 2147 (La. Aug. 25, 1999).

La. Code Crim. Proc. Ann. art. 770 was a rule of trial procedure and was subject to the harmless error analysis as La. Code Crim. Proc. Ann. art. 921 provided the proper scope for appellate review, a judgment or ruling shall not be reversed due to error unless the error affected substantial rights of the accused. State v. Johnson, 723 So. 2d 1028, 1998 La. App. LEXIS 3393 (Nov. 18, 1998).

Where a witness to a murder was not charged with fabricating her story, her prior consistent statement was hearsay and improperly admitted; however, under La. Code Crim. Proc. Ann. art. 921, the error was harmless because there was overwhelming evidence of defendant’s guilt. State v. Hankton, 719 So. 2d 546, 1998 La. App. LEXIS 2632 (Sept. 16, 1998), writ denied by La. 98-2624, 736 So. 2d 828, 1999 La. LEXIS 271 (La. Jan. 29, 1999).

Mandatory language of La. Code Crim. Proc. Ann. art. 921 provides the proper scope for review as to whether testimony constituted an impermissible reference to other crimes; the court rejected the per se rule that a mistrial was mandated so far as it impacted appellate review, and applied a harmless error analysis. State v. Girod, 703 So. 2d 771, 1997 La. App. LEXIS 2807 (Nov. 25, 1997), writ denied by La. 98-0244, 719 So. 2d 480, 1998 La. LEXIS 2027 (La. June 19, 1998).

Defendant’s conviction for distribution of cocaine was not reversed although the trial court failed to observe the required three-day delay after defendant was convicted before imposing sentence because the error did not affect defendants’ substantial rights as required under La. Code Crim. Proc. Ann. art. 921. State v. James, 687 So. 2d 485, 1996 La. App. LEXIS 2950 (Dec. 11, 1996), writ of certiorari denied by La. 97-0069, 693 So. 2d 796, 1997 La. LEXIS 1597 (La. May 16, 1997).

Trial court did not err in refusing to excuse for cause an alternate juror, because her services were not required as an active member of the pane so that defendant suffered no prejudice from the trial court’s ruling in this regard pursuant to La. Code Crim. Proc. Ann. art. 921. State v. Berry, 684 So. 2d 439, 1996 La. App. LEXIS 2689 (Nov. 8, 1996), writ denied by La. 97-0278, 703 So. 2d 603, 1997 La. LEXIS 3191 (La. Oct. 10, 1997).

Under La. Code Crim. Proc. art. 921, a conviction was not reversible when the trial court wrongly admitted details of a prior crime into evidence because there was sufficient evidence to prove guilt beyond a reasonable doubt. State v. Powell, 683 So. 2d 1281, 1996 La. App. LEXIS 2606 (Nov. 1, 1996), writ of certiorari denied by La. 97-0092, 694 So. 2d 243, 1997 La. LEXIS 1881 (La. May 30, 1997).

Victim’s statement of sexual molestation was probably not a first complaint and was definitely inconsistent with her trial testimony, and so was improperly admitted under La. Code Evid. Ann. art. 801(D)(1)(d); in light of defendant’s confession, however, the error was harmless and not reversible under La. Code Crim. Proc. Ann. art. 921. State v. Lilley, 669 So. 2d 1363, 1996 La. App. LEXIS 318 (Feb. 28, 1996), writ of certiorari denied by La. 96-1044, 679 So. 2d 1377, 1996 La. LEXIS 2628 (La. Oct. 4, 1996).

Trial court’s failure to advise defendant of his right to remain silent and to have the State prove that he had two prior felony convictions was not grounds for reversal of his convictions; defendant exercised his right to remain silent by not testifying, and the State provided sufficient evidence to prove that defendant was the same person who was convicted of two prior felonies. State v. Webster, 664 So. 2d 624, 1995 La. App. LEXIS 2904 (Nov. 2, 1995).

Defendants who were sentenced for their convictions of second degree murder on the same day that the trial court denied their motions for new trial and for post-verdict judgments of acquittal, rather than after 24 hours had elapsed as required by La. Code Crim. Proc. Ann. art. 873, were not entitled to appellate relief because they were not prejudiced; sentence for second degree murder was mandatory, and premature sentencing had no effect on trial court’s decision to impose the sentences. State v. Huff, 660 So. 2d 529, 1995 La. App. LEXIS 2349 (Aug. 23, 1995), writ denied by La. 96-0212, 693 So. 2d 754, 1997 La. LEXIS 1481 (La. May 1, 1997).

Failure to permit admission of a witness’s prior consistent statement as to his ownership of a briefcase that contained illegal drugs was harmless error under La. Code Crim. Proc. Ann. art. 921 because the impact of the excluded testimony was minimal. State v. Fisher, 649 So. 2d 604, 1994 La. App. LEXIS 2990 (Nov. 2, 1994).

Prominent businessman was properly convicted of distributing cocaine where the sheriff testified to the facts of his prior conviction of the same offense based solely on the sheriff’s reading of police reports rather than upon the sheriff’s personal knowledge; this hearsay evidence of defendant’s prior conviction was either admissible under the public records exception or harmless error. State v. Caldwell, 616 So. 2d 713, 1993 La. App. LEXIS 978 (Mar. 3, 1993), writ of certiorari denied in part, remanded by 620 So. 2d 859, 1993 La. LEXIS 2282 (La. 1993).

Trial court committed harmless error under La. Code Crim. Proc. Ann. art. 921 when it waited 24 hours before sentencing defendant, after it denied the defendant’s motion for acquittal, because the defendant did not challenge his sentence on appeal. State v. Quatrevingt, 617 So. 2d 484, 1992 La. App. LEXIS 3839 (Dec. 15, 1992), affirmed by La. 93-1644, 670 So. 2d 197, 1996 La. LEXIS 609 (La. Feb. 28, 1996).

Pursuant to La. Code Crim. Proc. Ann. art. 921, an error may be deemed harmless if it does not prejudice or affect substantial rights of the accused. State v. Johnson, 595 So. 2d 789, 1992 La. App. LEXIS 441 (Feb. 26, 1992).

Where evidence of defendant’s prior bad acts was admitted, which included her previous heroin usage, her admission into a drug treatment program, and the arrests of several persons she knew, the trial court erred when it denied defendant’s motion for a mistrial and a reversal of her conviction was warranted; because La. Code Evid. Ann. art. 404(B)(1) provided that evidence of other crimes, or acts was not admissible to prove the character of a person, and particular acts could not be proven by extrinsic evidence pursuant to La. Code Evid. Ann. art. 608(B), the cross-examination of defendant as to specific instances of her conduct was prohibited, pursuant to La. Code Evid. Ann. art. 609.1, and the error was not harmless under La. Code Crim. Proc. Ann. art. 921, State v. Williams, 575 So. 2d 452, 1991 La. App. LEXIS 172 (Jan. 31, 1991), writ of certiorari denied by 578 So. 2d 130, 1991 La. LEXIS 1303 (La. 1991).

Although the trial court erred in its refusal to grant defendant’s motion to compel the random selection of the trial judge in a first-degree murder case, reversal was not warranted by the provisions of La. Code Crim. Proc. Ann. art. 921 because there was an absence of any evidence whatsoever of prejudice and the error was found to be harmless in light of the total circumstances. State v. Kimmel, 571 So. 2d 208, 1990 La. App. LEXIS 2913 (Dec. 12, 1990).

Where the state questioned defendant as to whether he had ever used cocaine before and defendant had not raised the issue of character during his trial for cocaine possession, it was not harmless error under La. Code Crim. Proc. Ann. art. 921. State v. James, 569 So. 2d 135, 1990 La. App. LEXIS 2255 (Oct. 16, 1990).

Where a doctor’s written notes were relied upon by another doctor in testifying at defendant’s trial for attempted indecent behavior with a juvenile, and those notes were erroneously admitted in evidence, the error was harmless; the trial court gave no evidentiary weight to the testifying doctor’s statements in determining defendant’s guilt. State v. F.A.R., 568 So. 2d 238, 1990 La. App. LEXIS 2185 (Oct. 3, 1990).

Although the trial court’s judgment contained the error of not informing defendant of his right to remain silent, it was not reversible error under La. Code Crim. Proc. Ann. art. 921 because it did not affect any of his substantial rights, and because defendant exercised his right to remain silent at his multiple offender hearing. State v. Swaingan, 563 So. 2d 1204, 1990 La. App. LEXIS 1560 (June 6, 1990), remanded by 630 So. 2d 300, 1993 La. App. LEXIS 4066 (La.App. 5 Cir. 1993).

Failure of the trial court to advise defendant of his right to remain silent during the multiple bill hearing, or his right to trial was harmless error under La. Code Crim. Proc. Ann. art. 921. State v. Washington, 563 So. 2d 530, 1990 La. App. LEXIS 1563 (June 6, 1990).

Pursuant to La. Code Crim. Proc. Ann. art. 921, the court could not reverse the trial court’s ruling denying defendant’s motion for a mistrial even if the ruling were erroneous, where defendant was convicted of four counts of armed robbery, where defendant sought a mistrial after the trial court denied his motion to suppress a victim’s out of court identification of defendant, and where defendant did not show that the suppression of the identification would have caused defendant to prevail. State v. Woolridge, 555 So. 2d 1385, 1989 La. App. LEXIS 2683 (Dec. 28, 1989), writ of certiorari denied by 561 So. 2d 113, 1990 La. LEXIS 1229 (La. 1990).

In the State’s prosecution of defendant for possession of heroin, the prosecutor properly elicited information regarding statements made by a confidential informant and such was harmless error under La. Code Crim. Proc. Ann. art. 921 where several police officers had observed defendant carrying out drug-related transactions. State v. Johnson, 550 So. 2d 205, 1989 La. App. LEXIS 1572 (Sept. 14, 1989).

Where a trial court admitted testimony form defendant’s first murder trial in his re-trial, although the state did not make a good faith effort to obtain the witness, it was harmless error in accordance with La. Code Crim Proc. Ann. art. 921, based on the overwhelming evidence of defendant’s guilt. State v. Nicholas, 548 So. 2d 1278, 1989 La. App. LEXIS 1493 (Aug. 24, 1989), writ of certiorari denied by 559 So. 2d 134, 1990 La. LEXIS 526 (La. 1990), writ denied by 559 So. 2d 135, 1990 La. LEXIS 523 (La. 1990).

Given the overwhelming evidence that defendant stole money from a trust while serving as trustee, defendant’s substantial rights were not affected by the admission of cumulative evidence; its allowance, even if hearsay, was harmless because the State proved beyond a reasonable doubt that defendant took the trust property. State v. Francis, 546 So. 2d 1357, 1989 La. App. LEXIS 1378 (June 29, 1989), writ of certiorari denied by 551 So. 2d 1336, 1989 La. LEXIS 2708 (La. 1989).

Although the court improperly admitted evidence, the defendant was not prejudiced because there were two independent eye witnesses to the crime who provided overwhelming evidence of the defendant’s guilt. State v. Baker, 528 So. 2d 776, 1988 La. App. LEXIS 1634 (July 6, 1988).

Even if a trial court erred in admitting hearsay evidence, the error was harmless where defendant failed to show that the admission of the testimony affected his rights by contributing to the verdict, as required by La. Code Crim. Proc. Ann. art. 921. State v. Nelson, 524 So. 2d 199, 1988 La. App. LEXIS 547 (Apr. 12, 1988).

Defendant’s conviction for simple burglary in violation of La. Rev. Stat. Ann. § 14:62 and his adjudication as a habitual offender were affirmed where the trial court’s failure to advise defendant of his privilege against self-incrimination at a habitual offender hearing was harmless error; under La. Code Crim. Proc. Ann. art. 921, where a trial court’s actions constituted an error patent, the error need not result in reversal of the conviction if the error was harmless. State v. Mallett, 526 So. 2d 1194, 1988 La. App. LEXIS 543 (Apr. 6, 1988), remanded by 536 So. 2d 1205, 1989 La. LEXIS 417 (La. 1989).

Under La. Code Crim. Proc. Ann. art. 921, the question is whether there is a reasonable possibility that the admission or exclusion of certain evidence depending upon the case might have contributed to the conviction. State v. Free, 493 So. 2d 781, 1986 La. App. LEXIS 7556 (Aug. 20, 1986), writ of certiorari denied by 499 So. 2d 83, 1987 La. LEXIS 8216 (La. 1987).

Trial court did not abuse its discretion by having defendant appear handcuffed and shackled in front of the jury where, in an earlier trial in front of the same judge for a different crime, defendant openly and continually argued with the judge and spat on the deputies; further, in view of the five eyewitnesses and the substantial proof presented against defendant, the restraints did not prejudice defendant before the jury. State v. Johnson, 489 So. 2d 301, 1986 La. App. LEXIS 6833 (May 12, 1986).

Where defendant claimed that he was insane at the time that he shot the victim in the head, the trial court’s exclusion of his mental health records was erroneous, however, the error was harmless under La. Code Crim. Proc. Ann. art. 921 on the grounds that his and the State’s expert witnesses testified that defendant knew right from wrong when he committed the murder and that he failed to demonstrate how the records could have affected his defense. State v. Jackson, 482 So. 2d 807, 1986 La. App. LEXIS 5872 (Jan. 15, 1986).

In defendant’s trial for purse snatching, the trial court committed, at most, harmless error by admitting the hearsay statement of an unidentified witness who gave the victim part of defendant’s car’s license number, where the knowledge to the police of that part of the license number played no part in connecting defendant with the crime or in his subsequent apprehension. State v. Johnson, 461 So. 2d 1273, 1984 La. App. LEXIS 10415 (Dec. 28, 1984).

A trial court’s exclusion of evidence regarding prior threats and acts of violence a victim committed against defendant was harmless beyond a reasonable doubt because even though admissible, the incident five years earlier would be accorded less weight by the jury because it was so distant in time, and defendant was allowed to testify about another incident which occurred only a few months before the shooting. State v. Martin, 458 So. 2d 454, 1984 La. LEXIS 9905 (Oct. 15, 1984).

Although the trial court erred in refusing to admit into evidence a taped confession of defendant in his trial for second degree murder, such error was harmless where the evidence against him was overwhelming. State v. Ferdinand, 441 So. 2d 1272, 1983 La. App. LEXIS 9635 (Nov. 22, 1983), writ of certiorari denied by 445 So. 2d 1233, 1984 La. LEXIS 8420 (La. 1984).

Introduction of hearsay into evidence where it was corroborative and cumulative in nature was held to be harmless error. State v. Junak, 436 So. 2d 1312, 1983 La. App. LEXIS 9081 (Aug. 3, 1983), writ of certiorari denied by 442 So. 2d 454, 1983 La. LEXIS 12304 (La. 1983).

Even if the testimony of a police officer that there were no track marks on one of defendant’s arm would have been relevant on the issue of whether defendant used drugs, he was not substantially prejudiced by the trial court’s refusal to allow the testimony as he was permitted to display his arms to the jurors. State v. Smith, 419 So. 2d 468, 1982 La. LEXIS 11777 (Sept. 7, 1982).

Defendant’s conviction for armed robbery was reversed and the case was remanded for a new trial where defendant’s arrest was predicated on an unconstitutional search and the resulting error was not harmless. State v. Landry, 414 So. 2d 674, 1982 La. LEXIS 10985 (May 17, 1982).

Where defendant objected to the ruling of the court permitting the State to inquire into revocation of defendant’s probation, the mention of the revocation of the probation of the witness was harmless error. State v. Huizar, 414 So. 2d 741, 1982 La. LEXIS 11002 (May 17, 1982).

Although the witness’s hearsay testimony that the defendant had been in a fight should have been excluded, it was harmless error under La. Code Crim. Proc. Ann. art. 921 in that it was cumulative, and the evidence was sufficient to conclude beyond a reasonable doubt that defendant was guilty of second degree murder under the provisions of La. Rev. Stat. Ann. § 14:30.1. State v. Darby, 403 So. 2d 44, 1981 La. LEXIS 8635 (June 22, 1981), writ of certiorari denied by 454 U.S. 1152, 102 S. Ct. 1022, 71 L. Ed. 2d 308, 1982 U.S. LEXIS 445, 50 U.S.L.W. 3548 (1982).

Even if the trial court erroneously sustained the State’s objection that defendant’s counsel was attempting to impeach his own witness, no substantial rights of defendant were affected and any error was harmless under La. Code Crim. Proc. Ann. art. 921. State v. Ramos, 390 So. 2d 1262, 1980 La. LEXIS 9385 (Oct. 6, 1980), overruled by State v. Tolbert, La. 2003-0330, 849 So. 2d 32, 2003 La. LEXIS 1944 (La. June 27, 2003).

Defendant was not entitled to reversal of his manslaughter conviction despite error in admitting a hearsay statement made by the victim shortly before her death; the testimony was consistent with defendant’s self-defense theory and he was therefore not prejudiced by it. State v. Doze, 384 So. 2d 351, 1980 La. LEXIS 7761 (May 19, 1980).

While a trial court erred in limiting defendants’ cross-examination of witnesses, defendants were not prejudiced by the limitations because counsel elicited the information sought through additional questions and witnesses. State v. Johnson, 365 So. 2d 1267, 1978 La. LEXIS 5479 (Nov. 13, 1978).

Although the trial court erred by failing to sever the two codefendants’ trials, as the codefendants had antagonistic defenses, reversal of one defendant’s first degree murder conviction was not necessary under La. Code Crim. Proc. Ann. art. 921 because prejudice was not shown, as there was substantial competent evidence establishing that defendant’s guilt. State v. McGraw, 366 So. 2d 1278, 1978 La. LEXIS 5367 (June 19, 1978).

Trial court committed harmless error by allowing the State to question a defense witness on the witness’s drinking habits, where the witness’s responses showed that the witness was only a moderate drinker. State v. Landry, 359 So. 2d 99, 1978 La. LEXIS 5973 (May 22, 1978).

Under La. Code Crim. Proc. Ann. art. 921, the error must be recognized as prejudicial to the substantive rights of the accused and a substantial violation of a statutory right. State v. McZeal, 352 So. 2d 592, 1977 La. LEXIS 5042 (Nov. 14, 1977).

State’s notice of its intent to use defendant’s prior convictions, along with the questioning of defendant in front of the jury that compelled him to admit those convictions, which were obtained without representation by counsel, did not fall within the harmless error rule under La. Code Crim. Proc. Ann. art. 921. State v. Bernard, 326 So. 2d 332, 1976 La. LEXIS 5130 (Jan. 19, 1976).

No basis existed for application of the harmless error rule when at trial an indirect reference was made to another crime a defendant had committed, evidence of which was not otherwise admissible, as this was per se a substantial violation of a statutory right. State v. Green, 315 So. 2d 763, 1975 La. LEXIS 4858 (June 23, 1975), limited by State v. Shaw, La. App. 93-2166, 645 So. 2d 1279, 1994 La. App. LEXIS 3063 (La.App. 4 Cir. Nov. 17, 1994).

It was harmless error for trial counsel to fail to file a brief in which he stated his belief that an appeal would be frivolous because defendant was granted an out of time appeal via petition for writ of habeas corpus. State v. Smith, 290 So. 2d 294, 1974 La. LEXIS 3511 (Feb. 18, 1974).

Admission of a hearsay statement that an unidentified child had stated that the victim had been shot was harmless under La. Code Crim. Proc. Ann. art. 921 and was not prejudicial; the fact that the victim was shot was not an issue and the statement did not contribute to defendant’s murder conviction. State v. Landry, 262 LA. 32, 262 So. 2d 360, 1972 La. LEXIS 5906 (May 1, 1972).

Where four defendants charged with aggravated rape each confessed to raping the victim and implicated their co-defendants by stating that co-defendants participated in the rape, admission of each confession at defendants’ joint trial was, at most, harmless error because the trial court charged the jury that any confession was restricted to the person making the confession and that hearsay statements implicating co-defendants were not binding; further, the hearsay statements were corroborated by each confession. State v. Anderson, 254 LA. 1107, 229 So. 2d 329, 1969 La. LEXIS 3235 (Nov. 10, 1969), reversed by 403 U.S. 949, 91 S. Ct. 2288, 29 L. Ed. 2d 861, 1971 U.S. LEXIS 1481 (1971).

There was no miscarriage of justice when defendant’s counsel asked a State witness whether the district attorney had talked to the witness during a recess because the district attorney acknowledged speaking to the witness, thus supplying the answer sought by the question. State v. Hudson, 253 LA. 992, 221 So. 2d 484, 1969 La. LEXIS 3064 (Mar. 31, 1969), writ of certiorari dismissed by 403 U.S. 949, 91 S. Ct. 2273, 29 L. Ed. 2d 855, 1971 U.S. LEXIS 1482 (1971), overruled by State v. Douglas, 278 So. 2d 485, 1973 La. LEXIS 5944 (La. 1973).

Pursuant to former La. Rev. Stat. Ann. § 15:557 (now La. Code Crim. Proc. Ann. art. 921), the error in admitting the testimony of an officer was inconsequential because the judge was well aware that his statement was merely the conclusion he had drawn from other facts within his knowledge. State v. Scott, 221 LA. 643, 60 So. 2d 71, 1952 La. LEXIS 1245 (July 3, 1952).

No new trial was required when two jurors in defendant’s manslaughter trial ate lunch separately from other jurors and spoke unknowingly with a member of the grand jury that indicted defendant; no misconduct occurred, the temporary separation could have had no effect on the verdict, and no prejudice was shown to defendant’s substantial rights. State v. Fuller, 218 LA. 872, 51 So. 2d 305, 1951 La. LEXIS 823 (Feb. 12, 1951).

••• Plain Error

•••• General Overview. — At the time of sentencing, a trial court committed patent error by not informing a defendant of the three-year prescriptive period for post-conviction relief as mandated by La. Code Crim. Proc. Ann. art. 930.8(C) but, pursuant to La. Code Crim. Proc. Ann. art. 921, failure to inform the defendant did not constitute grounds for reversing the sentence or remanding the case for resentencing. State v. Washington, 670 So. 2d 1255, 1996 La. App. LEXIS 359 (Feb. 14, 1996), writ denied by La. 98-0537, 726 So. 2d 7, 1998 La. LEXIS 2864 (La. Sept. 25, 1998).

Where a trial court imposed a sentence on only one count of a two count indictment for a simple crime against nature, a reviewing court declined to reverse for patent error because La. Code Crim. Proc. Ann. art. 921 states that a judgment or ruling shall not be reversed by an appellate court because of any error, defect, irregularity, or variance which does not affect substantial rights of the accused. State v. Barousse, 442 So. 2d 1220, 1983 La. App. LEXIS 9918 (Dec. 8, 1983).

Where a trial court erroneously admitted hearsay evidence but the evidence was exculpatory to defendant, the trial court’s error was harmless. State v. Green, 282 So. 2d 461, 1973 La. LEXIS 6110 (Aug. 20, 1973), writ of certiorari denied by 415 U.S. 985, 94 S. Ct. 1580, 39 L. Ed. 2d 882, 1974 U.S. LEXIS 959 (1974).

• Habeas Corpus

•• Procedure

••• Filing of Petition

•••• Time Limitations

••••• General Overview. — Trial court’s failure to inform a defendant of the prescriptive period for post-conviction relief at the time of sentencing had no bearing on whether the sentence was excessive, and was not a grounds for reversing the sentence or remanding for resentencing under La. Code Crim. Proc. Ann. art. 921. State v. Laroux, 631 So. 2d 730, 1994 La. App. LEXIS 232 (Feb. 2, 1994), writ of certiorari denied by La. 94-0577, 637 So. 2d 498, 1994 La. LEXIS 1451 (La. June 3, 1994).

EVIDENCE

• Demonstrative Evidence

•• Admissibility. — Although a photograph of a murder victim and family may have been irrelevant, the trial court did not abuse its discretion in implicitly finding that its probative value was not substantially outweighed by the danger of unfair prejudice, as it was unlikely that it could have moved the jury to return a guilty verdict; further, its admission would have been harmless error where the guilty verdict was surely unattributable to it. State v. Brooks, 758 So. 2d 814, 1999 La. App. LEXIS 2257 (July 21, 1999), writ denied by La. 1999-2519, 755 So. 2d 247, 2000 La. LEXIS 744 (La. Feb. 25, 2000).

• Documentary Evidence

•• General Overview. — Pursuant to La. Code Crim. Proc. Ann. art. 105, a trial judge did not err in permitting the introduction of the coroner’s report and the proces verbal of the autopsy where the fact of the victim’s death was shown by other evidence in the record, the trial judge allowed the jury to hear only those portions that pertained to death, the cause of death, and the time of death, and any error by the state in failing to verify the report and the proces verbal by certification was not a substantial violation of a statutory or constitutional right under La. Code Crim. Proc. Ann. art. 921. State v. Vincent, 338 So. 2d 1376, 1976 La. LEXIS 5203 (Nov. 8, 1976).

• Hearsay

•• General Overview. — The erroneous admission of hearsay evidence in a murder trial did not require a reversal of the resulting first-degree murder convictions because, based on the overwhelming amount of admissible evidence that had been presented, the erroneous admission was harmless. State v. Walters, 514 So. 2d 257, 1987 La. App. LEXIS 10458 (Oct. 14, 1987), writ of certiorari denied by 523 So. 2d 811, 1988 La. LEXIS 440 (La. 1988).

•• Credibility of Declarants

••• Impeachment Evidence. — Even if the trial court erroneously sustained the State’s objection that defendant’s counsel was attempting to impeach his own witness, no substantial rights of defendant were affected and any error was harmless under La. Code Crim. Proc. Ann. art. 921. State v. Ramos, 390 So. 2d 1262, 1980 La. LEXIS 9385 (Oct. 6, 1980), overruled by State v. Tolbert, La. 2003-0330, 849 So. 2d 32, 2003 La. LEXIS 1944 (La. June 27, 2003).

•• Exceptions

••• General Overview. — Affidavit that contained inadmissible hearsay, that had been used to obtain a search warrant that had yielded cocaine from defendant’s car was improperly admitted at defendant’s criminal trial; where there was no evidence that any State witness was the confidential informant that had provided the noncumulative hearsay in the affidavit or that the error was harmless, reversal was required. State v. Edwards, 569 So. 2d 597, 1990 La. App. LEXIS 2422 (Oct. 31, 1990), writ of certiorari denied by 576 So. 2d 29, 1991 La. LEXIS 526 (La. 1991).

Introduction of hearsay into evidence where it was corroborative and cumulative in nature was held to be harmless error. State v. Junak, 436 So. 2d 1312, 1983 La. App. LEXIS 9081 (Aug. 3, 1983), writ of certiorari denied by 442 So. 2d 454, 1983 La. LEXIS 12304 (La. 1983).

Defendant was not entitled to reversal of his manslaughter conviction despite error in admitting a hearsay statement made by the victim shortly before her death; the testimony was consistent with defendant’s self-defense theory and he was therefore not prejudiced by it. State v. Doze, 384 So. 2d 351, 1980 La. LEXIS 7761 (May 19, 1980).

In a robbery trial, the admission of an out-of-court statement of a police officer that defendant fit a general description of a robbery perpetrator was not reversible error. State v. Williams, 341 So. 2d 370, 1976 La. LEXIS 4296 (Dec. 13, 1976).

Where a trial court erroneously admitted hearsay evidence but the evidence was exculpatory to defendant, the trial court’s error was harmless. State v. Green, 282 So. 2d 461, 1973 La. LEXIS 6110 (Aug. 20, 1973), writ of certiorari denied by 415 U.S. 985, 94 S. Ct. 1580, 39 L. Ed. 2d 882, 1974 U.S. LEXIS 959 (1974).

••• Business Records

•••• Admissibility in Criminal Trials. — Where a pawnshop receipt was hearsay and did not qualify for the business record exception because the State did not show that the maker of the receipt was unavailable to testify, the error was harmless; the receipt was merely cumulative of other evidence because defendant’s step-brother testified that he was the person that pawned the stolen jewelry. State v. Cade, 539 So. 2d 650, 1989 La. App. LEXIS 78 (Jan. 18, 1989), writ of certiorari denied by 548 So. 2d 1245, 1989 La. LEXIS 2281 (La. 1989).

••• Public Records

•••• General Overview. — Prominent businessman was properly convicted of distributing cocaine where the sheriff testified to the facts of his prior conviction of the same offense based solely on the sheriff’s reading of police reports rather than upon the sheriff’s personal knowledge; this hearsay evidence of defendant’s prior conviction was either admissible under the public records exception or harmless error. State v. Caldwell, 616 So. 2d 713, 1993 La. App. LEXIS 978 (Mar. 3, 1993), writ of certiorari denied in part, remanded by 620 So. 2d 859, 1993 La. LEXIS 2282 (La. 1993).

••• Spontaneous Statements

•••• Criminal Trials. — Erroneous admission of a hearsay statement naming defendant as the assailant as part of the res gestae in his second degree murder trial was reversible error; the evidence against defendant was circumstantial and the hearsay statement was quite damaging. State v. Bean, 337 So. 2d 496, 1976 La. LEXIS 4391 (Sept. 13, 1976).

••• Statements of Child Abuse. — Victim’s statement of sexual molestation was probably not a first complaint and was definitely inconsistent with her trial testimony, and so was improperly admitted under La. Code Evid. Ann. art. 801(D)(1)(d); in light of defendant’s confession, however, the error was harmless and not reversible under La. Code Crim. Proc. Ann. art. 921. State v. Lilley, 669 So. 2d 1363, 1996 La. App. LEXIS 318 (Feb. 28, 1996), writ of certiorari denied by La. 96-1044, 679 So. 2d 1377, 1996 La. LEXIS 2628 (La. Oct. 4, 1996).

•• Exemptions

••• Confessions

•••• General Overview. — Defendant’s conviction for theft of property with a value of more than $ 500 in violation of La. Rev. Stat. Ann. § 14:67 was affirmed although he did not receive sufficient and proper notice of the State’s intent to introduce his statement at trial as required by La. Code Crim. Proc. Ann. arts. 716, 768; under La. Code Crim. Proc. Ann. art. 921, the State’s failure to follow the notice requirements to the letter, where defendant was not prejudiced, did not require reversal. State v. Brown, 480 So. 2d 948, 1985 La. App. LEXIS 10590 (Dec. 4, 1985).

Although the State did not give formal written notice of its intent to introduce defendant’s inculpatory statement, defendant had actual knowledge of its intent to do so; thus, the State’s failure to comply with La. Code Crim. Proc. Ann. art. 768 was not reversible error. State v. Thompson, 353 So. 2d 235, 1977 La. LEXIS 6770 (Dec. 19, 1977).

Trial court did not err in denying defendants’ motions to sever their indictments; admission of defendants’ confessions was proper because they each recounted the essential and material facts of the criminal offense in a substantially identical manner and because each implicated both defendants. State v. McSpaddin, 341 So. 2d 868, 1977 La. LEXIS 4970 (Jan. 24, 1977).

It was not harmless error under La. Code Crim. Proc. Ann. art. 921 to have the confession of a witness read to the jury because the confession implicated defendants, it was the only direct evidence against defendants, and the witness refused to answer questions regarding the confession on cross-examination by defense counsel. State v. Washington, 261 LA. 808, 261 So. 2d 224, 1972 La. LEXIS 5746 (May 1, 1972).

Where four defendants charged with aggravated rape each confessed to raping the victim and implicated their co-defendants by stating that co-defendants participated in the rape, admission of each confession at defendants’ joint trial was, at most, harmless error because the trial court charged the jury that any confession was restricted to the person making the confession and that hearsay statements implicating co-defendants were not binding; further, the hearsay statements were corroborated by each confession. State v. Anderson, 254 LA. 1107, 229 So. 2d 329, 1969 La. LEXIS 3235 (Nov. 10, 1969), reversed by 403 U.S. 949, 91 S. Ct. 2288, 29 L. Ed. 2d 861, 1971 U.S. LEXIS 1481 (1971).

Supreme court reversed and remanded defendant’s murder conviction where the trial court erred in admitting certain evidence and witness deputy’s hearsay conversation with two non-witness deputies who had said they got evidence when arresting defendant; the error in admitting the conversation and evidence was reversible under former La. Rev. Stat. Ann. § 15:557 (now La. Code Crim. Proc. Ann. art. 921) since it appeared that the error complained of had resulted in a miscarriage of justice, was prejudicial to the substantial rights of the defendant, or constituted a substantial violation of a constitutional or statutory right. State v. Hayden, 243 LA. 793, 147 So. 2d 392, 1962 La. LEXIS 567 (Dec. 10, 1962).

••• Prior Statements by Witnesses

•••• General Overview. — Failure to give a jury instruction that the prior inconsistent statement of a witness could be considered only for impeachment purposes was harmless error as the witness’s testimony at trial was sufficient to prove that defendant satisfied the elements of second degree kidnapping; therefore, even if the instruction should have been given, the failure to give the instruction did not affect the substantial rights of defendant. State v. Fontana, 821 So. 2d 571, 2002 La. App. LEXIS 1895 (June 12, 2002), writ denied by La. 2002-2072, 847 So. 2d 1251, 2003 La. LEXIS 2137 (La. June 27, 2003).

Where a witness to a murder was not charged with fabricating her story, her prior consistent statement was hearsay and improperly admitted; however, under La. Code Crim. Proc. Ann. art. 921, the error was harmless because there was overwhelming evidence of defendant’s guilt. State v. Hankton, 719 So. 2d 546, 1998 La. App. LEXIS 2632 (Sept. 16, 1998), writ denied by La. 98-2624, 736 So. 2d 828, 1999 La. LEXIS 271 (La. Jan. 29, 1999).

••• Statements by Coconspirators

•••• General Overview. — If the admission of hearsay statements of defendant’s coconspirator, that he had heard another defendant procured a gun, was error, the error was harmless because reference to the procuration of a firearm was collateral to the issues upon which guilt was established. State v. Guillory, 544 So. 2d 643, 1989 La. App. LEXIS 1008 (May 24, 1989), writ of certiorari denied by 551 So. 2d 1334, 1989 La. LEXIS 2699 (La. 1989).

•• Rule Components. — Although trial court should have excluded hearsay statements made by a police officer, the error was harmless beyond a reasonable doubt where independent evidence existed which confirmed the hearsay. State v. Wright, 446 So. 2d 479, 1984 La. App. LEXIS 8163 (Feb. 9, 1984).

••• General Overview. — Although the witness’s hearsay testimony that the defendant had been in a fight should have been excluded, it was harmless error under La. Code Crim. Proc. Ann. art. 921 in that it was cumulative, and the evidence was sufficient to conclude beyond a reasonable doubt that defendant was guilty of second degree murder under the provisions of La. Rev. Stat. Ann. § 14:30.1. State v. Darby, 403 So. 2d 44, 1981 La. LEXIS 8635 (June 22, 1981), writ of certiorari denied by 454 U.S. 1152, 102 S. Ct. 1022, 71 L. Ed. 2d 308, 1982 U.S. LEXIS 445, 50 U.S.L.W. 3548 (1982).

• Judicial Notice

•• General Overview. — Where defendant failed to establish that the trial court’s use of judicial notice of the prior testimony of two officers prejudiced him in a hearing on his motion to suppress, the trial court’s denial of the motion was affirmed. State v. Rios, 528 So. 2d 163, 1988 La. App. LEXIS 740 (Mar. 2, 1988), writ of certiorari denied by 530 So. 2d 83, 1988 La. LEXIS 1727 (La. 1988).

• Privileges

•• Attorney-Client Privilege. — Where defendant complained that a detective screamed at him and physically threatened him during interrogation, and when he was questioned by the prosecutor whether he asked his attorney to file a motion to suppress due to intoxication, defense counsel objected on the basis of attorney-client privilege, defendant’s argument that his attorney-client privilege was violated was without merit. State v. Jordan, 728 So. 2d 954, 1999 La. App. LEXIS 348 (Feb. 24, 1999), writ denied by La. 99-0893, 750 So. 2d 177, 1999 La. LEXIS 2585 (La. Oct. 8, 1999).

• Procedural Considerations

•• Exclusion & Preservation by Prosecutor. — Defendant’s own testimony about having outstanding warrants to explain why he fled the police and gave a false name at a hospital was not prejudicial evidence of other crimes where the statement was exculpatory and helpful to defendant’s case; the trial court’s admission of the statement was therefore not prejudicial error under La. Code Crim. Proc. Ann. art. 921. State v. Wade, 758 So. 2d 987, 2000 La. App. LEXIS 1151 (May 12, 2000), writ denied by La. 2000-2160, 797 So. 2d 684, 2001 La. LEXIS 2592 (La. Sept. 28, 2001).

Defendant’s conviction for theft of property with a value of more than $ 500 in violation of La. Rev. Stat. Ann. § 14:67 was affirmed although he did not receive sufficient and proper notice of the State’s intent to introduce his statement at trial as required by La. Code Crim. Proc. Ann. arts. 716, 768; under La. Code Crim. Proc. Ann. art. 921, the State’s failure to follow the notice requirements to the letter, where defendant was not prejudiced, did not require reversal. State v. Brown, 480 So. 2d 948, 1985 La. App. LEXIS 10590 (Dec. 4, 1985).

A trial court’s exclusion of evidence regarding prior threats and acts of violence a victim committed against defendant was harmless beyond a reasonable doubt because even though admissible, the incident five years earlier would be accorded less weight by the jury because it was so distant in time, and defendant was allowed to testify about another incident which occurred only a few months before the shooting. State v. Martin, 458 So. 2d 454, 1984 La. LEXIS 9905 (Oct. 15, 1984).

Trial court did not err by allowing the introduction into evidence of a diagram by the police that was not included in the State’s answer to the defense motion for discovery, as defendant failed to demonstrate how he was prejudiced from the disclosure as required under La. Code Crim. Proc. Ann. art. 921. State v. Knighton, 436 So. 2d 1141, 1983 La. LEXIS 10722 (May 23, 1983), writ of certiorari denied by 465 U.S. 1051, 104 S. Ct. 1330, 79 L. Ed. 2d 725, 1984 U.S. LEXIS 190, 52 U.S.L.W. 3612 (1984).

Even if the testimony of a police officer that there were no track marks on one of defendant’s arm would have been relevant on the issue of whether defendant used drugs, he was not substantially prejudiced by the trial court’s refusal to allow the testimony as he was permitted to display his arms to the jurors. State v. Smith, 419 So. 2d 468, 1982 La. LEXIS 11777 (Sept. 7, 1982).

Trial court’s refusal to allow defendant to bring out his own prior convictions on direct examination during his murder trial in no way undermined his reputation because his credibility was never impeached with evidence of the past convictions. State v. Davis, 411 So. 2d 2, 1982 La. LEXIS 10298 (Mar. 1, 1982).

A trial court did not err in refusing to introduce a doctor’s written report regarding defendant’s mental status into evidence because the jury had the full benefit of the report together with the doctor’s explanations and elaborations on its content. State v. Webb, 364 So. 2d 984, 1978 La. LEXIS 5452 (Nov. 13, 1978).

Where a letter written by a doctor was introduced at a sanity hearing, defendant was not prejudiced where the doctor’s testimony tracked the contents of the letter. State v. Bennett, 345 So. 2d 1129, 1977 La. LEXIS 5302 (Jan. 24, 1977).

Pursuant to La. Code Crim. Proc. Ann. art. 105, a trial judge did not err in permitting the introduction of the coroner’s report and the proces verbal of the autopsy where the fact of the victim’s death was shown by other evidence in the record, the trial judge allowed the jury to hear only those portions that pertained to death, the cause of death, and the time of death, and any error by the state in failing to verify the report and the proces verbal by certification was not a substantial violation of a statutory or constitutional right under La. Code Crim. Proc. Ann. art. 921. State v. Vincent, 338 So. 2d 1376, 1976 La. LEXIS 5203 (Nov. 8, 1976).

Error was harmless, if any was committed, when a trial court sustained an objection to a question to defendant as to his financial worth during his trial for receiving stolen property; the probative value of evidence as to the wealth of one accused of theft or receiving stolen things was so slight that it could hardly be said that its exclusion was prejudicial to the substantial rights of the accused. State v. Paciera, 290 So. 2d 681, 1974 La. LEXIS 3282 (Feb. 18, 1974), not followed by State v. Bearden, 449 So. 2d 1109, 1984 La. App. LEXIS 8658 (La.App. 5 Cir. 1984).

During a rape trial, the admission of the unsworn taped statement by the deceased witness was reversible error under La. Code Crim. Proc. Ann. art. 921 because it violated both statutory and constitutional rights of defendant. State v. Reed, 290 So. 2d 835, 1974 La. LEXIS 3295 (Feb. 18, 1974).

Where a State witness in defendant’s trial for distribution of a controlled substance made unresponsive comments concerning the character of defense witnesses, the comments were not prejudicial to require reversal under La. Code Crim. Proc. art. 921 because all of the defense witnesses had candidly and repeatedly admitted to being involved in the drug culture. State v. Corbin, 285 So. 2d 234, 1973 La. LEXIS 6773 (Oct. 29, 1973).

Admission of a hearsay statement that an unidentified child had stated that the victim had been shot was harmless under La. Code Crim. Proc. Ann. art. 921 and was not prejudicial; the fact that the victim was shot was not an issue and the statement did not contribute to defendant’s murder conviction. State v. Landry, 262 LA. 32, 262 So. 2d 360, 1972 La. LEXIS 5906 (May 1, 1972).

Because the state failed to give notice of its intent to introduce inculpatory statements made by defendant, defendant’s reference to killing his father was not admissible into evidence; the admission was not harmless error because defendant was surprised by the introduction where the defendant was notified through discovery that there were no inculpatory statements or remarks given to the officers. State v. Jackson, 260 LA. 561, 256 So. 2d 627, 1972 La. LEXIS 5572 (Jan. 17, 1972).

• Relevance

•• Confusion, Prejudice & Waste of Time. — Although a photograph of a murder victim and family may have been irrelevant, the trial court did not abuse its discretion in implicitly finding that its probative value was not substantially outweighed by the danger of unfair prejudice, as it was unlikely that it could have moved the jury to return a guilty verdict; further, its admission would have been harmless error where the guilty verdict was surely unattributable to it. State v. Brooks, 758 So. 2d 814, 1999 La. App. LEXIS 2257 (July 21, 1999), writ denied by La. 1999-2519, 755 So. 2d 247, 2000 La. LEXIS 744 (La. Feb. 25, 2000).

In defendant’s trial for negligent killing arising out of a two-truck accident, testimony elicited from defendant’s employer about defendant’s driving experience and ability, even if irrelevant, was not so prejudicial as to warrant setting aside the judgment. State v. Robinson, 223 LA. 595, 66 So. 2d 515, 1953 La. LEXIS 1338 (Feb. 16, 1953).

•• Pleas & Related Statements. — Prosecutor’s reference to previous plea bargaining negotiations during defendant’s trial for attempted murder did not require a mistrial; references to plea bargains were not included in La. Code Crim. Proc. Ann. art. 770, the reference was oblique and indefinite, and any prejudice it caused was cured by the trial court’s admonition to the jury. State v. Gaspard, 301 So. 2d 344, 1974 La. LEXIS 3460 (Mar. 25, 1974).

•• Prior Acts, Crimes & Wrongs. — Defendant’s own testimony about having outstanding warrants to explain why he fled the police and gave a false name at a hospital was not prejudicial evidence of other crimes where the statement was exculpatory and helpful to defendant’s case; the trial court’s admission of the statement was therefore not prejudicial error under La. Code Crim. Proc. Ann. art. 921. State v. Wade, 758 So. 2d 987, 2000 La. App. LEXIS 1151 (May 12, 2000), writ denied by La. 2000-2160, 797 So. 2d 684, 2001 La. LEXIS 2592 (La. Sept. 28, 2001).

No basis existed for application of the harmless error rule when at trial an indirect reference was made to another crime a defendant had committed, evidence of which was not otherwise admissible, as this was per se a substantial violation of a statutory right. State v. Green, 315 So. 2d 763, 1975 La. LEXIS 4858 (June 23, 1975), limited by State v. Shaw, La. App. 93-2166, 645 So. 2d 1279, 1994 La. App. LEXIS 3063 (La.App. 4 Cir. Nov. 17, 1994).

Prosecutor’s reference during opening statements in defendant’s armed robbery trial to an attempt made by defendant’s wife to procure an alibi witness for him by inducing a witness to lie was admissible, though prejudicial, because the close relationship between defendant and his wife indicated that the attempt was admissible as revealing defendant’s consciousness of guilt. State v. Graves, 301 So. 2d 864, 1974 La. LEXIS 4296 (Oct. 11, 1974).

•• Relevant Evidence. — Even if the testimony of a police officer that there were no track marks on one of defendant’s arm would have been relevant on the issue of whether defendant used drugs, he was not substantially prejudiced by the trial court’s refusal to allow the testimony as he was permitted to display his arms to the jurors. State v. Smith, 419 So. 2d 468, 1982 La. LEXIS 11777 (Sept. 7, 1982).

Although the admission of a police evidence book was erroneous in that the chain of custody was not relevant to the material issue under former La. Rev. Stat. Ann. § 15:435 (now La. Code Evid. Ann. art. 401) in defendant’s trial for armed robbery, it was not reversible error because the book merely averted to evidence already properly admitted and did not prejudice defendant’s substantial rights under La. Code Crim. Proc. Ann. art. 921. State v. Major, 318 So. 2d 19, 1975 La. LEXIS 4865 (Sept. 5, 1975).

•• Sex Offenses

••• Rape Shield Laws. — In defendant trial for the forcible rape of his 13-year old niece, even if the trial court erred in excluding evidence that the victim had made prior false allegations concerning sexual behavior, the error was harmless under La. Code Crim. Proc. Ann. art. 921 because the evidence of defendant’s guilt was overwhelming. State v. Frith, 747 So. 2d 1269, 1999 La. App. LEXIS 3454 (Dec. 8, 1999), writ denied by La. 2000-0419, 781 So. 2d 1256, 2001 La. LEXIS 367 (La. Jan. 26, 2001).

• Testimony

•• Credibility

••• Impeachment

•••• Bad Character for Truthfulness

••••• General Overview. — Where evidence of defendant’s prior bad acts was admitted, which included her previous heroin usage, her admission into a drug treatment program, and the arrests of several persons she knew, the trial court erred when it denied defendant’s motion for a mistrial and a reversal of her conviction was warranted; because La. Code Evid. Ann. art. 404(B)(1) provided that evidence of other crimes, or acts was not admissible to prove the character of a person, and particular acts could not be proven by extrinsic evidence pursuant to La. Code Evid. Ann. art. 608(B), the cross-examination of defendant as to specific instances of her conduct was prohibited, pursuant to La. Code Evid. Ann. art. 609.1, and the error was not harmless under La. Code Crim. Proc. Ann. art. 921, State v. Williams, 575 So. 2d 452, 1991 La. App. LEXIS 172 (Jan. 31, 1991), writ of certiorari denied by 578 So. 2d 130, 1991 La. LEXIS 1303 (La. 1991).

Where a State witness in defendant’s trial for distribution of a controlled substance made unresponsive comments concerning the character of defense witnesses, the comments were not prejudicial to require reversal under La. Code Crim. Proc. art. 921 because all of the defense witnesses had candidly and repeatedly admitted to being involved in the drug culture. State v. Corbin, 285 So. 2d 234, 1973 La. LEXIS 6773 (Oct. 29, 1973).

In defendant’s trial for negligent killing arising out of a two-truck accident, testimony elicited from defendant’s employer about defendant’s driving experience and ability, even if irrelevant, was not so prejudicial as to warrant setting aside the judgment. State v. Robinson, 223 LA. 595, 66 So. 2d 515, 1953 La. LEXIS 1338 (Feb. 16, 1953).

•••• Bias, Motive & Prejudice. — Where defendant’s wife testified to prior crimes in response to a prosecutor’s questions regarding defendant’s marriage, the trial court’s admonition was sufficient to cure any prejudicial effect on the jury, pursuant to La. Code Crim. Proc. Ann. art. 771; even assuming, arguendo, that the trial court erred in failing to grant a mistrial, any error was harmless beyond a reasonable doubt, pursuant to La. Code Crim. Proc. Ann. art. 921. State v. Johnson, 697 So. 2d 288, 1997 La. App. LEXIS 1722 (June 20, 1997).

•••• Convictions

••••• General Overview. — Although the state’s elicitation on direct examination of the victim of her criminal history at defendant’s trial for aggravated rape may have violated former La. Rev. Stat. Ann. § 15:484 (now La. Code Evid. Ann. art. 607), defendant’s substantial rights were not affected thereby; hence, on appeal the court affirmed the denial of defendant’s motion for a mistrial under La. Code Crim. Proc. Ann. art. 775 and motion for a new trial under La. Code Crim. Proc. Ann. art. 851, because under La. Code Crim. Proc. Ann. art. 921, appellate relief could not be given for any error, defect, or irregularity that did not affect defendant’s substantial rights. State v. La Bauve, 496 So. 2d 370, 1986 La. App. LEXIS 7573 (Aug. 25, 1986).

•••• Prior Conduct. — Where defendant objected to the ruling of the court permitting the State to inquire into revocation of defendant’s probation, the mention of the revocation of the probation of the witness was harmless error. State v. Huizar, 414 So. 2d 741, 1982 La. LEXIS 11002 (May 17, 1982).

Trial court’s refusal to allow defendant to bring out his own prior convictions on direct examination during his murder trial in no way undermined his reputation because his credibility was never impeached with evidence of the past convictions. State v. Davis, 411 So. 2d 2, 1982 La. LEXIS 10298 (Mar. 1, 1982).

•• Examination

••• General Overview. — Where evidence of defendant’s prior bad acts was admitted, which included her previous heroin usage, her admission into a drug treatment program, and the arrests of several persons she knew, the trial court erred when it denied defendant’s motion for a mistrial and a reversal of her conviction was warranted; because La. Code Evid. Ann. art. 404(B)(1) provided that evidence of other crimes, or acts was not admissible to prove the character of a person, and particular acts could not be proven by extrinsic evidence pursuant to La. Code Evid. Ann. art. 608(B), the cross-examination of defendant as to specific instances of her conduct was prohibited, pursuant to La. Code Evid. Ann. art. 609.1, and the error was not harmless under La. Code Crim. Proc. Ann. art. 921, State v. Williams, 575 So. 2d 452, 1991 La. App. LEXIS 172 (Jan. 31, 1991), writ of certiorari denied by 578 So. 2d 130, 1991 La. LEXIS 1303 (La. 1991).

Where the district attorney moved behind one of the defendants in a murder trial and directed the State’s attention to defendant, yet the witness still could not positively identify defendant, defendant was not substantially prejudiced because no identification was made. State v. Nix, 327 So. 2d 301, 1975 La. LEXIS 5233 (Dec. 8, 1975).

•• Experts

••• Criminal Trials. — Where a police officer was not qualified to testify regarding the speed of defendant’s car at the time of a collision, in which a person was killed, defendant was prejudiced and thus his conviction for negligent homicide was improper. State v. Self, 353 So. 2d 1282, 1977 La. LEXIS 6387 (Sept. 19, 1977).

While a police officer was not qualified as an expert to testify that the substance in defendant’s possession was heroin, defendant was not entitled to a mistrial because the reference to the contents of the paper as heroin was inadvertent and there was subsequent testimony by a witness qualified as an expert that the substance involved in the transaction was tested and found to be heroin. State v. Custard, 347 So. 2d 848, 1977 La. LEXIS 5505 (July 1, 1977).
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Art. 922. Finality of judgment on appeal.

A. Within fourteen days of rendition of the judgment of the supreme court or any appellate court, in term time or out, a party may apply to the appropriate court for a rehearing. The court may act upon the application at any time.

B. A judgment rendered by the supreme court or other appellate court becomes final when the delay for applying for a rehearing has expired and no application therefor has been made.

C. If an application for a rehearing has been made timely, a judgment of the appellate court becomes final when the application is denied.

D. If an application for a writ of review is timely filed with the supreme court, the judgment of the appellate court from which the writ of review is sought becomes final when the supreme court denies the writ. (Acts 1983, No. 451, § 1; Acts 1993, No. 976, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1993. — This amendment incorporates the holding of State v. Bennett, 610 So. 2d 120 (La. 1992). In that case, the defendant’s first conviction was reversed by the court of appeal, and a new trial was ordered. The state timely filed an application for a writ of review in the supreme court. The supreme court eventually denied the state’s application.

The new trial was not commenced within one year after the initial judgment of the appellate court would have become final — but was commenced within one year after the date of the supreme court’s action in denying the writ. The defendant moved to quash under this Article on the theory that the judgment of the appellate court had become final according to Article 922 either when a timely application for rehearing in the court of appeal was not filed — or when such application was denied. The supreme court held that making its employee available as a witness; if the appearance fee exceeds the amount the employer is required to pay in salary, benefits, and expenses for such appearance the employer shall transmit the difference to the witness. In no case, however, shall the witness receive less than he would have been compensated as set forth herein.

1966. — (a) The provisions of former R.S. 15:561 and 15:563 governing the subject in criminal procedure are omitted. There is no reason why the rules governing finality of judgments on appeal in criminal case should be different from the rules in civil cases; therefore, this article conforms with the provisions of C.C.P Arts. 2166 and 2167, with the exception that provisions dealing only with civil matters are omitted.

(b) This article is intended to have state-wide application in all courts having criminal appellate jurisdiction.
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CRIMINAL LAW & PROCEDURE

• Pretrial Motions & Procedures

•• Speedy Trial

••• General Overview. — Trial court erred in denying defendant’s motion to quash defendant’s indictment for simple burglary as the State did not timely commence the second trial against defendant after the state supreme court ordered a new trial; the State had one year from the time the state supreme court’s order granting a new trial became final and it became final 14 days after the order granting the new trial was entered when no application for rehearing was filed, and, thus, the State’s failure to commence the second trial within one year plus 14 days meant defendant’s motion to quash should have been granted. State v. Brown, 451 So. 2d 1074, 1984 La. LEXIS 8997 (May 14, 1984).

• Sentencing

•• Appeals

••• General Overview. — Pursuant to La. Code Crim. Proc. Ann. art. 922, if the court of appeal has notice of a pending multiple bill and wishes to avoid piecemeal litigation, it may delay disposing of the appeal, direct the district court to expedite the hearing on defendant’s multiple offender status, and, if necessary, exercise its authority under La. Code Crim. Proc. Ann. art. 914.1 to designate additional portions of the proceedings below as part of the appellate record for review, at any time before finality of its decision on the merits. State v. Simmons, 781 So. 2d 821, 2001 La. App. LEXIS 381 (Feb. 28, 2001).

In defendant’s appeal of her sentence upon her plea of guilty to forgery, the trial court committed error when it informed defendant in open court that the prescriptive period for post-conviction relief is “three years” because the three-year prescriptive period would not have begun to run until the judgment was final under La. Code Crim. Proc. Ann. arts. 914 or 922. State v. Gant, 687 So. 2d 660, 1997 La. App. LEXIS 58 (Jan. 22, 1997), writ of certiorari denied by La. 97-0465, 696 So. 2d 1006, 1997 La. LEXIS 2052 (La. June 30, 1997).

Although at the time of sentencing a trial court did not inform a defendant of the prescriptive period for post-conviction relief, as required by La. Code Crim. Proc. Ann. art. 930.8, the three-year prescriptive period did not begin to run until the judgment was final under La. Code Crim. Proc. Ann. arts. 914 or 922, so prescription was not yet running, and a Court of Appeal directed the trial court to inform the defendant of the provisions of art. 930.8 by sending appropriate written notice to the defendant within 10 days of the rendition of its opinion and to file written proof in the record that the defendant received the notice. State v. Williams, 617 So. 2d 557, 1993 La. App. LEXIS 1492 (Apr. 7, 1993), writ of certiorari denied by 623 So. 2d 1331, 1993 La. LEXIS 2487 (La. 1993).

•• Imposition

••• General Overview. — Although the trial court did not inform defendant of the prescriptive period for filing a post-conviction petition as required by La. Code Crim. Proc. Ann. art. 930.8, no reversible error occurred because the prescription period did not begin to run until after the judgment became final under La. Code Crim. Proc. Ann. art. 941 or 922. State v. Dunbar, 657 So. 2d 429, 1995 La. App. LEXIS 1408 (May 31, 1995).

Where a sentencing judge did not inform a defendant of the prescriptive period for post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8, the defect had no bearing on whether the sentence was excessive and thus was not grounds to reverse the sentence or remand the case for resentencing under La. Code Crim. Proc. Ann. art. 921, and the three-year prescriptive period did not begin to run until the judgment was final under La. Code Crim. Proc. Ann. arts. 914 or 922 so prescription was not yet running; given that the purpose of the notice of La. Code Crim. Proc. Ann. art. 930.8 (C) was to inform the defendant of the prescriptive period in advance, the case was remanded with instructions to the trial court to inform the defendant of the provisions of art. 930.8 by sending appropriate written notice to him within 10 days of the rendition of the opinion and to file written proof in the record of the proceedings that he received such notice. State v. Armentor, 649 So. 2d 1187, 1995 La. App. LEXIS 133 (Feb. 1, 1995), writ of certiorari denied by La. 95-0557, 657 So. 2d 1027, 1995 La. LEXIS 1814 (La. June 30, 1995).

••• Allocution. — Although the trial court erred when it failed to inform the defendant of the prescriptive period for post-conviction relief, pursuant to La. Code Crim. Proc. Ann. art. 930.8, the prescriptive period did not begin to run until the judgment was final under La. Code Crim. Proc. Ann. arts. 914 or 922; therefore, the cause was remanded to the trial court to provide the defendant notice of the prescriptive period. State v. Moore, 620 So. 2d 515, 1993 La. App. LEXIS 2345 (June 16, 1993).

••• Factors. — Where a court does not vacate or otherwise modify a defendant’s sentence, the conviction and sentence are final; and accordingly, a trial judge is without authority to vacate the sentence. State v. Raymond, 718 So. 2d 1010, 1998 La. App. LEXIS 2468 (Aug. 25, 1998), writ denied by La. 99-0110, 741 So. 2d 30, 1999 La. LEXIS 1476 (La. May 7, 1999).

• Postconviction Proceedings

•• General Overview. — No application for post-conviction relief, including applications which seek an out-of-time appeal, shall be considered if it is filed more than two years after the judgment of conviction and sentence is final under the provisions of La. Code Crim. Proc. Ann. arts. 914 and 922. State v. Hunter, 834 So. 2d 6, 2002 La. App. LEXIS 3958 (Dec. 20, 2002).

Although the trial court should have advised defendant that no application for post-conviction relief would be considered if it was filed more than two years after the judgment of conviction and sentence had become final under La. Code Crim. Proc. Ann. art. 922, the defect had no bearing on defendant’s sentence; thus, reversal of defendant’s sentence with respect to his conviction for possessing cocaine was not required. State v. Walker, 796 So. 2d 708, 2001 La. App. LEXIS 2003 (Sept. 26, 2001), writ denied by La. 2001-2968, 827 So. 2d 415, 2002 La. LEXIS 3005 (La. Oct. 14, 2002).

Trial court’s statement to defendant that he had three years to apply for post-conviction relief from the time that the judgment against him became final was erroneous; the prescriptive period was two years but had not begun to run because the judgment was not yet final pursuant to La. Code Crim. Proc. Ann. arts. 914 or 922. State v. Jones, 774 So. 2d 1133, 2000 La. App. LEXIS 3341 (Dec. 15, 2000).

The three-year prescriptive period for post-conviction relief does not begin to run until the judgment is final under La. Code Crim. Proc. Ann. art. 914 or 922. State v. Jackson, 692 So. 2d 659, 1997 La. App. LEXIS 585 (Mar. 26, 1997), writ denied by La. 97-1100, 703 So. 2d 611, 1997 La. LEXIS 3215 (La. Oct. 13, 1997).

Although the trial court incorrectly informed defendant of the prescriptive period for post-conviction relief at sentencing, as required by La. Code Crim. Proc. Ann. art. 930.8, the error was able to be corrected; defendant was informed that he had three years from the date the sentence became effective within which to apply for post-conviction relief, where the prescriptive period did not begin to run until the judgment was final, pursuant to La. Code Crim. Proc. Ann. arts. 914 or 922. State v. Lott, 688 So. 2d 608, 1997 La. App. LEXIS 54 (Jan. 22, 1997), writ of certiorari denied by La. 97-0711, 701 So. 2d 979, 1997 La. LEXIS 2880 (La. Sept. 26, 1997).

Where a sentencing judge did not inform a defendant of the prescriptive period for post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8, the defect had no bearing on whether the sentence was excessive and thus was not grounds to reverse the sentence or remand the case for resentencing under La. Code Crim. Proc. Ann. art. 921, and the three-year prescriptive period did not begin to run until the judgment was final under La. Code Crim. Proc. Ann. arts. 914 or 922 so prescription was not yet running; given that the purpose of the notice of La. Code Crim. Proc. Ann. art. 930.8 (C) was to inform the defendant of the prescriptive period in advance, the case was remanded with instructions to the trial court to inform the defendant of the provisions of art. 930.8 by sending appropriate written notice to him within 10 days of the rendition of the opinion and to file written proof in the record of the proceedings that he received such notice. State v. Armentor, 649 So. 2d 1187, 1995 La. App. LEXIS 133 (Feb. 1, 1995), writ of certiorari denied by La. 95-0557, 657 So. 2d 1027, 1995 La. LEXIS 1814 (La. June 30, 1995).

• Appeals

•• Procedures

••• Time Limitations. — La. Code Crim. Proc. Ann. art. 930.8(C) is supplicatory language and does not bestow an enforceable right upon defendant; therefore, defendant’s conviction and sentence for aggravated rape was affirmed, even though the trial court failed to inform him of the prescriptive period for post-conviction relief, and the appellate court advised defendant that no application for post-conviction relief, including an application seeking an out-of-time appeal, would be considered if it was filed more than two years after the judgment had become final under La. Code Crim. Proc. Ann. art. 914, 922. State v. Hale, 793 So. 2d 1274, 2001 La. App. LEXIS 1961 (Sept. 17, 2001), writ denied by La. 2001-2946, 827 So. 2d 412, 2002 La. LEXIS 2996 (La. Oct. 14, 2002).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Office cannot issue opinion on issue constitutionally left to the legislative branch to determine., OPINION NUMBER 95-163, La. Atty. Gen. Op. No. 1995-163; 1995 La. AG LEXIS 159.

It is the opinion of the Attorney General that if a “final judgment” as defined by law has been entered in a case, then that case file is now a public document which is subject to public examination., Opinion No. 00-160, La. Atty. Gen. Op. No. 2000-160; 2000 La. AG LEXIS 231.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Louisiana Constitutional Law. 52 La. L. Rev. 575 (January, 1992).

Art. 923. Duty of clerk as to final decisions in appellate court.

When a decision of an appellate court becomes final, the clerk of court shall transmit a certified copy of the decree to the court from which the appeal was taken. When the judgment is received by the lower court, it shall be filed and executed.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) This article is substantially the same as the source provision.

(b) Art. 564 of the 1928 Code of Criminal Procedure provided that jurisdiction vested in the supreme court by that Code should be exercised by any court thereafter created and vested with appellate jurisdiction from the district courts in criminal cases. The provisions of former Art. 564 are unnecessary and are omitted from this Code. New laws creating new courts and defining jurisdiction will be effective without a prior statement of that fact in this Code.

 

TITLE 31-A. POST CONVICTION RELIEF

Article

924. Definitions.

924.1. Effect of appeal.

925. Venue.

926. Petition.

926.1. Application for DNA testing.

927. Procedural objections; answer.

928. Dismissal upon the pleadings.

929. Summary disposition.

930. Evidentiary hearing.

930.1. Judgment granting or denying relief under articles 928, 929, and 930.

930.2. Burden of proof.

930.3. Grounds.

930.4. Repetitive applications.

930.5. Custody pending retrial; bail.

930.6. Review of trial court judgments.

930.7. Right to counsel.

930.8. Time limitations; exceptions; prejudicial delay.

930.9. Attendance by the petitioner.


Art. 924. Definitions.

As used in this Title:

(1) An “application for post-conviction relief” means a petition filed by a person in custody after sentence following conviction for the commission of an offense seeking to have the conviction and sentence set aside.

(2) “Custody” means detention or confinement, or probation or parole supervision, after sentence following conviction for the commission of an offense.

(3) “DNA testing” means any method of testing and comparing deoxyribonucleic acid that would be admissible under the Louisiana Code of Evidence.

(4) “Unknown sample” means a biological sample from an unknown donor constituting evidence of the commission of an offense or tending to prove the identity of the perpetrator of an offense. (Added by Acts 1980, No. 429, § 1, eff. Jan. 1, 1981; Acts 2001, No. 1020, § 1.)

2001 Amendments. — Acts 2001, No. 1020, § 1, effective August 15, 2001, substituted “Definitions as used in this title” for “Application for post-conviction relief” in the article heading; inserted the paragraph designation (1) and redesignated the remaining paragraphs accordingly; substituted “means” for “is” in (1); deleted “as used in this title” following “Custody”; added (3); and added (4).

COMMENTARY

Louisiana Official Revision Comments

1980. — This article defines the application for post-conviction relief in terms which distinguish it from an application for a writ of habeas corpus applying for preconviction relief.

Although the availability of post-conviction relief is dependent upon the petitioner being in “custody,” the term is broadly defined to include conditional liberty such as probation or parole.

CROSS REFERENCES

Louisiana Law. — Effect of signing of pleadings, see La. R.S. 15:183.
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ADMINISTRATIVE LAW

• Governmental Information

•• Freedom of Information

••• General Overview. — A post-conviction relief action under La. Code Crim. Proc. Ann. art. 924 et seq., whether threatened or instituted, is not “criminal litigation” contemplated by La. Rev. Stat. Ann. § 44:3(A)(1) so as to render the records upon which the district attorney relied for a conviction inaccessible or “privileged” against inspection. Harrison v. Norris, 569 So. 2d 585, 1990 La. App. LEXIS 2401 (Oct. 31, 1990), writ of certiorari denied by 571 So. 2d 657, 1990 La. LEXIS 3066 (La. 1990).

CIVIL PROCEDURE

• Remedies

•• Writs

••• General Overview. — Inmate defendant was found to be entitled to a writ of certiorari and was allowed to proceed in forma pauperis, even though he had a history of filing appeals, because his history of filing appeals did not rise to an extreme case of abuse under the procedural provisions of La. Code Crim. Proc. Ann. art. 924 et seq., governing post-conviction challenges. State v. Woods, 731 So. 2d 873, 1999 La. LEXIS 307 (Feb. 26, 1999).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Property Crimes

••• Larceny & Theft

•••• General Overview. — Defendant’s conviction for purse snatching, a violation of La. Rev. Stat. Ann. § 14:65.1, and his life sentence were not disturbed on appeal because it was untimely under La. Code Crim. Proc. Ann. art. 914 given that it was filed more than five days after sentencing; application for post-conviction relief under La. Code Crim. Proc. Ann. arts. 924-930.8 was the appropriate procedural vehicle to seek the exercise of appeal rights after the delay had expired. State v. Orgeron, 708 So. 2d 1242, 1998 La. App. LEXIS 418 (Mar. 11, 1998).

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — Petitioner, whose misdemeanor conviction for driving while intoxicated in violation of La. Rev. Stat. Ann. § 14:98(A)(1)(b) had been set aside and who faced only the speculative possibility that his conviction might be used to enhance a future sentence, was not under sufficient restraint to be eligible under La. Code Crim. Proc. Ann. art. 924 to use a post-conviction proceeding to attempt to set aside the prior conviction. State v. Smith, 700 So. 2d 493, 1997 La. LEXIS 2867 (Oct. 21, 1997).

•• Weapons

••• Possession

•••• General Overview. — After defendant was found guilty of being a felon in possession of a firearm in violation of La. Rev. Stat. Ann. § 14:95, because defendant did not file his motion for appeal within the five-day time delay allowed by La. Code Crim. Proc. Ann. art. 914, defendant’s appeal was properly dismissed as untimely, and the proper procedural vehicle for defendant to reinstate his appeal rights was by post-conviction relief pursuant to La. Code Crim. Proc. Ann. art. 924 et seq., and the appellate court remanded the matter to the trial court to afford defendant that opportunity. State v. Taylor, 848 So. 2d 141, 2003 La. App. LEXIS 1614 (May 28, 2003), remanded by La. App. 04-689, 892 So. 2d 78, 2004 La. App. LEXIS 3072 (La.App. 5 Cir. Dec. 14, 2004), writ denied by 976 So. 2d 1281, 2008 La. LEXIS 439 (La. 2008), writ denied by 983 So. 2d 889, 2008 La. LEXIS 1263 (La. 2008), writ denied by 992 So. 2d 1004, 2008 La. LEXIS 1974 (La. 2008).

• Guilty Pleas

•• Changes & Withdrawals. — Where defendant filed a motion to reconsider his motion to withdraw guilty plea after he was sentenced and it was denied, the trial court was correct in its ruling that defendant had to assert his arguments regarding the unconstitutionality of his guilty plea through post-conviction procedures because the trial court was divested of jurisdiction to act on the motion to withdraw the guilty plea since it was not filed until after sentencing. State v. Stewart, 902 So. 2d 440, 2005 La. App. LEXIS 1085 (Apr. 26, 2005), writ denied by La. 2005-1584, 922 So. 2d 545, 2006 La. LEXIS 345 (La. Jan. 27, 2006).

Defendant’s challenge to a guilty plea based on alleged misunderstanding or involuntariness was properly asserted in an application for post-conviction relief under La. Code Crim. Proc. Ann. art. 924, et seq. State v. Andry, 636 So. 2d 1084, 1994 La. App. LEXIS 1239 (Apr. 26, 1994).

• Counsel

•• Effective Assistance

••• Pleas. — Defendant’s claim of ineffective assistance of counsel could not be addressed on direct appeal where the record was not sufficient to conduct a review of his claim that he pled guilty based on the representations of his counsel that his appeal of the trial judge’s ruling on his motion to suppress would be successful; the issue was more properly addressed in a proceeding for post-conviction relief pursuant to La. Code Crim. Proc. Ann. arts. 924 — 930.8. State v. Jones, 800 So. 2d 958, 2001 La. App. LEXIS 2196 (Oct. 17, 2001), writ denied by La. 2003-1034, 862 So. 2d 978, 2004 La. LEXIS 49 (La. Jan. 9, 2004).

• Jurisdiction & Venue

•• Jurisdiction. — Where a defendant filed an untimely motion for appeal, the court was deprived of jurisdiction and defendant could file an out-of-time appeal in the district court by filing an application for post-conviction relief under La. Code Crim. Proc. Ann. art. 924 et seq. State v. Savage, 514 So. 2d 174, 1987 La. App. LEXIS 10148 (Sept. 30, 1987).

Defendant’s out-of-time appeal, which the trial court did not have jurisdiction to grant, was dismissed and his application for a writ of habeas corpus, which alleged ineffective assistance of counsel and an excessive sentence, was remanded for treatment as an application for post-conviction relief, pursuant to La. Code Crim. Proc. Ann. art. 924 et seq. State v. Higginbotham, 470 So. 2d 648, 1985 La. App. LEXIS 8899 (May 29, 1985).

• Postconviction Proceedings. — Appeal filed by an individual convicted of possession with intent to distribute cocaine was dismissed because the appeal was filed beyond the five day period permitted by La. Code Crim. Proc. Ann. art. 914; however, the action was remanded to allow the individual an opportunity to file an application for post-conviction relief pursuant to La. Code Crim. Proc. Ann. arts. 924 through 930.8 in order to obtain reinstatement of his right to appeal. State v. Hollins, 726 So. 2d 448, 1999 La. App. LEXIS 9 (Jan. 13, 1999).

•• General Overview. — Defendant failed to appeal timely under La. Code Crim. Proc. Ann. art. 914 because (1) he made no oral motion for appeal upon either conviction or sentencing; (2) he failed to file a motion to reconsider sentence; (3) he failed to file a written motion for appeal until May 19, 2004, nearly seven months after sentencing; and (4) there was no motion for appeal filed in connection with the habitual offender sentencing. However, the appropriate procedural vehicle for defendant to seek the exercise of his right to appeal, after the delay provided in art. 914 had expired, was an application for post-conviction relief pursuant to La. Code Crim. Proc. Ann. art. 924 et seq.; thus, defendant’s appeal was dismissed and the matter was remanded to the trial court to allow defendant the opportunity to seek reinstatement of his appeal rights by application for post-conviction relief. State v. Gray, 902 So. 2d 1060, 2005 La. App. LEXIS 1080 (Apr. 26, 2005), remanded by La. App. 06-298, 945 So. 2d 798, 2006 La. App. LEXIS 2388 (La.App. 5 Cir. Oct. 31, 2006).

Inmate was prevented from receiving the cost-free documents he sought, where with regard to his 1995 conviction, his present confinement satisfied the custody requirement of La. Code Crim. Proc. Ann. art. 924 for purposes of post-conviction relief; however, the inmate could no longer collaterally attack that guilty plea in the court of conviction, because the application would be time barred as a matter of La. Code Crim. Proc. Ann. art. 930.8, and he could not collaterally attack his habitual offender sentence in the court of his current conviction on the basis of defects in that 1995 plea colloquy, because claims of sentencing error are not cognizable in post-conviction proceedings under La. Code Crim. Proc. Ann. art. 930.3. State v. Brown, 870 So. 2d 976, 2004 La. LEXIS 849 (Mar. 25, 2004).

After defendant was found guilty of being a felon in possession of a firearm in violation of La. Rev. Stat. Ann. § 14:95, because defendant did not file his motion for appeal within the five-day time delay allowed by La. Code Crim. Proc. Ann. art. 914, defendant’s appeal was properly dismissed as untimely, and the proper procedural vehicle for defendant to reinstate his appeal rights was by post-conviction relief pursuant to La. Code Crim. Proc. Ann. art. 924 et seq., and the appellate court remanded the matter to the trial court to afford defendant that opportunity. State v. Taylor, 848 So. 2d 141, 2003 La. App. LEXIS 1614 (May 28, 2003), remanded by La. App. 04-689, 892 So. 2d 78, 2004 La. App. LEXIS 3072 (La.App. 5 Cir. Dec. 14, 2004), writ denied by 976 So. 2d 1281, 2008 La. LEXIS 439 (La. 2008), writ denied by 983 So. 2d 889, 2008 La. LEXIS 1263 (La. 2008), writ denied by 992 So. 2d 1004, 2008 La. LEXIS 1974 (La. 2008).

Court rejected a candidate’s argument for reversal of the trial court’s decision that the candidate, who had previously pleaded guilty to a felony, did not qualify for public office; the court found that (1) the criminal court judge could not have validly set aside the candidate’s conviction under La. Code Crim. Proc. Ann. art. 893(D), given that the statute did not apply to the candidate where the sentence was actually imposed and served and (2) the candidate’s application for post-conviction relief under La. Code Crim. Proc. Ann. art. 924(1) was not proper, given that the candidate was not “in custody” at the time it was filed; the candidate was not entitled to rely on the application to escape the constitutional prohibition of the candidacy. Turner v. James, 840 So. 2d 662, 2003 La. App. LEXIS 482 (Feb. 27, 2003), writ denied by La. 2003-0618, 839 So. 2d 20, 2003 La. LEXIS 622 (La. Mar. 3, 2003).

Defendant’s claim of ineffective assistance of counsel could not be addressed on direct appeal where the record was not sufficient to conduct a review of his claim that he pled guilty based on the representations of his counsel that his appeal of the trial judge’s ruling on his motion to suppress would be successful; the issue was more properly addressed in a proceeding for post-conviction relief pursuant to La. Code Crim. Proc. Ann. arts. 924—930.8. State v. Jones, 800 So. 2d 958, 2001 La. App. LEXIS 2196 (Oct. 17, 2001), writ denied by La. 2003-1034, 862 So. 2d 978, 2004 La. LEXIS 49 (La. Jan. 9, 2004).

Inmate defendant was found to be entitled to a writ of certiorari and was allowed to proceed in forma pauperis, even though he had a history of filing appeals, because his history of filing appeals did not rise to an extreme case of abuse under the procedural provisions of La. Code Crim. Proc. Ann. art. 924 et seq., governing post-conviction challenges. State v. Woods, 731 So. 2d 873, 1999 La. LEXIS 307 (Feb. 26, 1999).

Defendant’s conviction for purse snatching, a violation of La. Rev. Stat. Ann. § 14:65.1, and his life sentence were not disturbed on appeal because it was untimely under La. Code Crim. Proc. Ann. art. 914 given that it was filed more than five days after sentencing; application for post-conviction relief under La. Code Crim. Proc. Ann. arts. 924-930.8 was the appropriate procedural vehicle to seek the exercise of appeal rights after the delay had expired. State v. Orgeron, 708 So. 2d 1242, 1998 La. App. LEXIS 418 (Mar. 11, 1998).

Petitioner, whose misdemeanor conviction for driving while intoxicated in violation of La. Rev. Stat. Ann. § 14:98(A)(1)(b) had been set aside and who faced only the speculative possibility that his conviction might be used to enhance a future sentence, was not under sufficient restraint to be eligible under La. Code Crim. Proc. Ann. art. 924 to use a post-conviction proceeding to attempt to set aside the prior conviction. State v. Smith, 700 So. 2d 493, 1997 La. LEXIS 2867 (Oct. 21, 1997).

Where defendant was convicted of the second-degree murder of her husband, and she alleged on appeal that she was denied the effective assistance of counsel, the court declined to rule on the issue because there was insufficient evidence in the record, and thus, was a matter which had to be raised in the district court through a motion for post-conviction relief under La. Code Crim. Proc. Ann. art. 924 et seq. State v. Dugas, 683 So. 2d 1253, 1996 La. App. LEXIS 2350 (Oct. 9, 1996), writ of certiorari denied by La. 96-2652, 692 So. 2d 417, 1997 La. LEXIS 1166 (La. Apr. 4, 1997).

Because the motion for appeal was untimely by application of La. Code Crim. Proc. Ann. art. 914, defendant’s sentence was not subject to review by ordinary appellate process without defendant first obtaining reinstatement of his right to appeal by application for post-conviction relief to the trial court under the provisions of La. Code Crim. Proc. Ann. arts. 924-930.8. State v. Ockmand, 665 So. 2d 588, 1995 La. App. LEXIS 3400 (Nov. 28, 1995).

Defendant’s challenge to a guilty plea based on alleged misunderstanding or involuntariness was properly asserted in an application for post-conviction relief under La. Code Crim. Proc. Ann. art. 924 et seq. State v. Andry, 636 So. 2d 1084, 1994 La. App. LEXIS 1239 (Apr. 26, 1994).

A post-conviction relief action under La. Code Crim. Proc. Ann. art. 924 et seq., whether threatened or instituted, is not “criminal litigation” contemplated by La. Rev. Stat. Ann. § 44:3(A)(1) so as to render the records upon which the district attorney relied for a conviction inaccessible or “privileged” against inspection. Harrison v. Norris, 569 So. 2d 585, 1990 La. App. LEXIS 2401 (Oct. 31, 1990), writ of certiorari denied by 571 So. 2d 657, 1990 La. LEXIS 3066 (La. 1990).

Appropriate procedural vehicle for a defendant to seek the exercise of his right to appeal, after the delay provided in La. Code Crim. Proc. Ann. art. 914 has expired, is an application for post-conviction relief pursuant to La. Code Crim. Proc. Ann. art. 924 et seq. State v. Counterman, 475 So. 2d 336, 1985 La. LEXIS 9223 (Sept. 10, 1985).

Defendant’s out-of-time appeal, which the trial court did not have jurisdiction to grant, was dismissed and his application for a writ of habeas corpus, which alleged ineffective assistance of counsel and an excessive sentence, was remanded for treatment as an application for post-conviction relief, pursuant to La. Code Crim. Proc. Ann. art. 924 et seq. State v. Higginbotham, 470 So. 2d 648, 1985 La. App. LEXIS 8899 (May 29, 1985).

•• Motions to Set Aside Sentence. — Defendant’s conviction for purse snatching, a violation of La. Rev. Stat. Ann. § 14:65.1, and his life sentence were not disturbed on appeal because it was untimely under La. Code Crim. Proc. Ann. art. 914 given that it was filed more than five days after sentencing; application for post-conviction relief under La. Code Crim. Proc. Ann. arts. 924-930.8 was the appropriate procedural vehicle to seek the exercise of appeal rights after the delay had expired. State v. Orgeron, 708 So. 2d 1242, 1998 La. App. LEXIS 418 (Mar. 11, 1998).

• Appeals

•• General Overview. — Where a defendant filed an untimely motion for appeal, the court was deprived of jurisdiction and defendant could file an out-of-time appeal in the district court by filing an application for post-conviction relief under La. Code Crim. Proc. Ann. art. 924 et seq. State v. Savage, 514 So. 2d 174, 1987 La. App. LEXIS 10148 (Sept. 30, 1987).

•• Procedures

••• Records on Appeal. — Defendant’s claim of ineffective assistance of counsel could not be addressed on direct appeal where the record was not sufficient to conduct a review of his claim that he pled guilty based on the representations of his counsel that his appeal of the trial judge’s ruling on his motion to suppress would be successful; the issue was more properly addressed in a proceeding for post-conviction relief pursuant to La. Code Crim. Proc. Ann. arts. 924 — 930.8. State v. Jones, 800 So. 2d 958, 2001 La. App. LEXIS 2196 (Oct. 17, 2001), writ denied by La. 2003-1034, 862 So. 2d 978, 2004 La. LEXIS 49 (La. Jan. 9, 2004).

••• Time Limitations. — After defendant was found guilty of being a felon in possession of a firearm in violation of La. Rev. Stat. Ann. § 14:95, because defendant did not file his motion for appeal within the five-day time delay allowed by La. Code Crim. Proc. Ann. art. 914, defendant’s appeal was properly dismissed as untimely, and the proper procedural vehicle for defendant to reinstate his appeal rights was by post-conviction relief pursuant to La. Code Crim. Proc. Ann. art. 924 et seq., and the appellate court remanded the matter to the trial court to afford defendant that opportunity. State v. Taylor, 848 So. 2d 141, 2003 La. App. LEXIS 1614 (May 28, 2003), remanded by La. App. 04-689, 892 So. 2d 78, 2004 La. App. LEXIS 3072 (La.App. 5 Cir. Dec. 14, 2004), writ denied by 976 So. 2d 1281, 2008 La. LEXIS 439 (La. 2008), writ denied by 983 So. 2d 889, 2008 La. LEXIS 1263 (La. 2008), writ denied by 992 So. 2d 1004, 2008 La. LEXIS 1974 (La. 2008).

•• Right to Appeal

••• Defendants. — Appeal filed by an individual convicted of possession with intent to distribute cocaine was dismissed because the appeal was filed beyond the five day period permitted by La. Code Crim. Proc. Ann. art. 914; however, the action was remanded to allow the individual an opportunity to file an application for post-conviction relief pursuant to La. Code Crim. Proc. Ann. arts. 924 through 930.8 in order to obtain reinstatement of his right to appeal. State v. Hollins, 726 So. 2d 448, 1999 La. App. LEXIS 9 (Jan. 13, 1999).

Because the motion for appeal was untimely by application of La. Code Crim. Proc. Ann. art. 914, defendant’s sentence was not subject to review by ordinary appellate process without defendant first obtaining reinstatement of his right to appeal by application for post-conviction relief to the trial court under the provisions of La. Code Crim. Proc. Ann. arts. 924-930.8. State v. Ockmand, 665 So. 2d 588, 1995 La. App. LEXIS 3400 (Nov. 28, 1995).

Appropriate procedural vehicle for a defendant to seek the exercise of his right to appeal, after the delay provided in La. Code Crim. Proc. Ann. art. 914 has expired, is an application for post-conviction relief pursuant to La. Code Crim. Proc. Ann. art. 924 et seq. State v. Counterman, 475 So. 2d 336, 1985 La. LEXIS 9223 (Sept. 10, 1985).

• Habeas Corpus

•• Custody Requirement

••• General Overview. — Petitioner, whose misdemeanor conviction for driving while intoxicated in violation of La. Rev. Stat. Ann. § 14:98(A)(1)(b) had been set aside and who faced only the speculative possibility that his conviction might be used to enhance a future sentence, was not under sufficient restraint to be eligible under La. Code Crim. Proc. Ann. art. 924 to use a post-conviction proceeding to attempt to set aside the prior conviction. State v. Smith, 700 So. 2d 493, 1997 La. LEXIS 2867 (Oct. 21, 1997).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Feature: Justice in Louisiana: Indigent Defense: Capital Post-Conviction Project of Louisiana. 50 La Bar Jnl. 98 (August/September, 2002).

Developments in the Law, 1981-1982: A Symposium: Criminal Trial Procedure. 43 La. L. Rev. 375 (November, 1982).

Article: Criminal Procedure. 47 La. L. Rev. 267 (November, 1986).

Doctoring Up the Capital Defense System: Raising the Standards for Louisiana’s Death Penalty Lawyers. 64 La. L. Rev. 141 (Fall, 2003).

Art. 924.1. Effect of appeal.

An application for post conviction relief shall not be entertained if the petitioner may appeal the conviction and sentence which he seeks to challenge, or if an appeal is pending. (Added by Acts 1980, No. 429, § 1, eff. Jan. 1, 1981.)

COMMENTARY

Louisiana Official Revision Comments

1980. — This article reaffirms the post appellate nature of the procedure. Post conviction relief is not designed to take the place of an appeal. The petitioner must first exhaust whatever appellate rights he has.
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CRIMINAL LAW & PROCEDURE

• Postconviction Proceedings

•• General Overview. — When the defendant has an appeal pending or may still appeal, the court cannot entertain an application for post-conviction relief under La. Code Crim. Proc. Ann. art. 924.1; however, when the time for appealing has elapsed without the filing of an appeal, a defendant may seek reinstatement of his right to appeal by application for post-conviction relief in the trial court. State v. Counterman, 475 So. 2d 336, 1985 La. LEXIS 9223 (Sept. 10, 1985).

• Appeals

•• Reviewability

••• General Overview. — Trial court refused to entertain defendant’s application for post-conviction relief pursuant to La. Code Crim. Proc. Ann. art. 924.1 because defendant’s appeal was pending in another court. State v. Dill, 461 So. 2d 1130, 1984 La. App. LEXIS 10263 (Dec. 11, 1984), writ of certiorari denied by 475 So. 2d 1106, 1985 La. LEXIS 9509 (La. 1985).

Art. 925. Venue.

Applications for post conviction relief shall be filed in the parish in which the petitioner was convicted. (Added by Acts 1980, No. 429, § 1, eff. Jan. 1, 1981.)

COMMENTARY

Louisiana Official Revision Comments

1980. — The venue for post conviction petitions is logically in the parish of conviction. This change was first adopted in the 1966 Code of Criminal Procedure. Witnesses and other evidence to support or contradict the petitioner’s claims are most likely found in that parish.

Pre-conviction habeas corpus writs are filed in the parish where the accused is held in custody. See C.Cr.P. Art. 352.
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CRIMINAL LAW & PROCEDURE

• Guilty Pleas

•• Allocution & Colloquy. — Where defendant’s predicate offense based on a guilty plea was constitutionally infirm because the trial judge did not sufficiently admonish him, his failure to raise the issue at his multiple offender trial waived direct appeal, but he could assert the infirmity issue in later post-conviction proceedings. State ex rel. Martin v. State, 462 So. 2d 637, 1985 La. LEXIS 7836 (Jan. 18, 1985).

• Jurisdiction & Venue

•• Venue. — Pursuan to La. Code Crim. Proc. Ann. art. 925, the proper venue for a post-conviction relief is the parish in which the person was convicted. State ex rel. Bartie v. State, 501 So. 2d 260, 1986 La. App. LEXIS 8424 (Dec. 23, 1986).

• Postconviction Proceedings

•• General Overview. — Under La. Const. art. V, § 16(A) (1974) and La. Code Crim. Proc. Ann. art. 925 defendants’s application for rehearing was denied; defendant could apply for post conviction relief in the district court; with the district courts of the state, which possess exclusive original jurisdiction over all criminal matters. State v. Cage, 637 So. 2d 89, 1994 La. LEXIS 1892 (Feb. 4, 1994).

Trial court improperly denied one defendant’s motion for postconviction relief on the basis that it was filed in the wrong forum; the application made it clear that the defendant attacked a prior conviction rendered by a five member jury and the application was filed in the court where the conviction was rendered, as required under La. Code Crim. Proc. Ann. art. 925. State ex rel. Becnel v. Blackburn, 410 So. 2d 1015, 1982 La. LEXIS 9864 (Jan. 25, 1982).

Art. 926. Petition.

A. An application for post conviction relief shall be by written petition addressed to the district court for the parish in which the petitioner was convicted. A copy of the judgment of conviction and sentence shall be annexed to the petition, or the petition shall allege that a copy has been demanded and refused.

B. The petition shall allege:

(1) The name of the person in custody and the place of custody, if known, or if not known, a statement to that effect;

(2) The name of the custodian, if known, or if not known, a designation or description of him as far as possible;

(3) A statement of the grounds upon which relief is sought, specifying with reasonable particularity the factual basis for such relief;

(4) A statement of all prior applications for writs of habeas corpus or for post conviction relief filed by or on behalf of the person in custody in connection with his present custody; and

(5) All errors known or discoverable by the exercise of due diligence.

C. The application shall be signed by the petitioner and be accompanied by his affidavit that the allegations contained in the petition are true to the best of his information and belief.

D. The petitioner shall use the uniform application for post conviction relief approved by the Supreme Court of Louisiana. If the petitioner fails to use the uniform application, the court may provide the petitioner with the uniform application and require its use.

E. Inexcusable failure of the petitioner to comply with the provisions of this Article may be a basis for dismissal of his application. (Added by Acts 1980, No. 429, § 1, eff. Jan. 1, 1981.)

COMMENTARY

Louisiana Official Revision Comments

1980. — The allegations to be contained in the application are similar to those prescribed for the application for a writ of habeas corpus. See C.Cr.P. Art. 353.

Because applications for post conviction relief are often filed by laymen without the aid of an attorney, a uniform application has been adopted by the Supreme Court of Louisiana. See La. Sup. Ct. Rules, Appendix “A.” Such uniform applications facilitate the trial court’s review of post conviction complaints because the applications follow a “fill in the blanks” format containing spaces for the needed information and directions to the applicant. Copies are available at the various penal institutions in the state. Use of such uniform applications is recommended by the American Bar Association. See ABA Standards, Post Conviction Relief, § 3.2. They are also used by the United States District Courts. See Rule 2, Fed. Rules Governing § 2254 Proceedings.

CROSS REFERENCES

Louisiana Law. — Powers, duties, responsibilities, see La. R.S. 15:147.

Prohibition on destruction of evidence; certain cases, see La. R.S. 15:621.

Application for DNA testing, see La. C.Cr.P. Art. 926.1.
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CIVIL PROCEDURE

• Pleading & Practice

•• Defenses, Demurrers & Objections

••• Waiver & Preservation. — Where a claimant sought judicial review of a recommendation of the Office of Worker’s Compensation Administration (OWCA) without applying for OWCA review as required by former La. Rev. Stat. Ann. § 23:1331 (now La. Rev. Stat. Ann. § 23:1310.8), his petition was subject to being dismissed as premature under La. Rev. Stat. Ann. § 23:1314(A). However, defendants waived the exception of prematurity by not raising the exception in their answer. Clay v. J.P. Lapeyrouse, Inc., 517 So. 2d 1106, 1987 La. App. LEXIS 10390 (Oct. 8, 1987).

CRIMINAL LAW & PROCEDURE

• Postconviction Proceedings

•• General Overview. — Where defendant filed a motion to reconsider his motion to withdraw guilty plea after he was sentenced and it was denied, the trial court was correct in its ruling that defendant had to assert his arguments regarding the unconstitutionality of his guilty plea through post-conviction procedures because the trial court was divested of jurisdiction to act on the motion to withdraw the guilty plea since it was not filed until after sentencing. State v. Stewart, 902 So. 2d 440, 2005 La. App. LEXIS 1085 (Apr. 26, 2005), writ denied by La. 2005-1584, 922 So. 2d 545, 2006 La. LEXIS 345 (La. Jan. 27, 2006).

Under La. Code Crim. Proc. art. 926(B), the relator was not entitled to post-conviction relief after being convicted of killing a three-year-old because the evidence that the relator submitted was untimely and included errors known or discoverable through the exercise of due diligence that could of been presented on a previous appeal. State v. Obney, 746 So. 2d 24, 1999 La. App. LEXIS 2371 (Aug. 24, 1999), writ denied by La. 1999-2667, 760 So. 2d 1190, 2000 La. LEXIS 1295 (La. May 5, 2000).

Art. 926.1. Application for DNA testing.

A. (1) Prior to August 31, 2014, a person convicted of a felony may file an application under the provisions of this Article for post-conviction relief requesting DNA testing of an unknown sample secured in relation to the offense for which he was convicted. On or after August 31, 2014, a petitioner may request DNA testing under the rules for filing an application for post-conviction relief as provided in Article 930.4 or 930.8 of this Code.

(2) Notwithstanding the provisions of Subparagraph (1) of this Paragraph, in cases in which the defendant has been sentenced to death prior to August 15, 2001, the application for DNA testing under the provisions of this Article may be filed at any time.

B. An application filed under the provisions of this Article shall comply with the provisions of Article 926 of this Code and shall allege all of the following:

(1) A factual explanation of why there is an articulable doubt, based on competent evidence whether or not introduced at trial, as to the guilt of the petitioner in that DNA testing will resolve the doubt and establish the innocence of the petitioner.

(2) The factual circumstances establishing the timeliness of the application.

(3) The identification of the particular evidence for which DNA testing is sought.

(4) That the applicant is factually innocent of the crime for which he was convicted, in the form of an affidavit signed by the petitioner under penalty of perjury.

C. In addition to any other reason established by legislation or jurisprudence, and whether based on the petition and answer or after contradictory hearing, the court shall dismiss any application filed pursuant to this Article unless it finds all of the following:

(1) There is an articulable doubt based on competent evidence, whether or not introduced at trial, as to the guilt of the petitioner and there is a reasonable likelihood that the requested DNA testing will resolve the doubt and establish the innocence of the petitioner. In making this finding the court shall evaluate and consider the evidentiary importance of the DNA sample to be tested.

(2) The application has been timely filed.

(3) The evidence to be tested is available and in a condition that would permit DNA testing.

D. Relief under this Article shall not be granted when the court finds that there is a substantial question as to the integrity of the evidence to be tested.

E. Relief under this Article shall not be granted solely because there is evidence currently available for DNA testing but the testing was not available or was not done at the time of the conviction.

F. Once an application has been filed and the court determines the location of the evidence sought to be tested, the court shall serve a copy of the application on the district attorney and the law enforcement agency which has possession of the evidence to be tested, including but not limited to sheriffs, the office of state police, local police agencies, and crime laboratories. If the court grants relief under this Article and orders DNA testing the court shall also issue such orders as are appropriate to obtain the necessary samples to be tested and to protect their integrity. The testing shall be conducted by a laboratory mutually agreed upon by the district attorney and the petitioner. If the parties cannot agree, the court shall designate a laboratory to perform the tests which is accredited by the American Society of Crime Laboratory Directors/Laboratory Accreditation Board (ASCLD/LAB) in forensic DNA analysis.

G. If the court orders the testing performed at a private laboratory, the district attorney shall have the right to withhold a sufficient portion of any unknown sample for purposes of his independent testing. Under such circumstances, the petitioner shall submit DNA samples to the district attorney for purposes of comparison with the unknown sample retained by the district attorney. A laboratory selected to perform the analysis shall, if possible, retain and maintain the integrity of a sufficient portion of the unknown sample for replicate testing. If after initial examination of the evidence, but before actual testing, the laboratory decides that there is insufficient evidentially significant material for replicate tests, then it shall notify the district attorney in writing of its finding. If the petitioner and district attorney cannot agree, the court shall determine which laboratory as required by Paragraph F of this Article is best suited to conduct the testing and shall fashion its order to allow the laboratory conducting the tests to consume the entirety of the unknown sample for testing purposes if necessary.

H. (1) The results of the DNA testing ordered under this Article shall be filed by the laboratory with the court and served upon the petitioner and the district attorney. The court may, in its discretion, order production of the underlying facts or data and laboratory notes.

(2) After service of the application on the district attorney and the law enforcement agency in possession of the evidence, no evidence shall be destroyed that is relevant to a case in which an application for DNA testing has been filed until the case has been finally resolved by the court.

(3) After service of the application on the district attorney and the law enforcement agency in possession of the evidence, the clerks of court of each parish and all law enforcement agencies, including but not limited to district attorneys, sheriffs, the office of state police, local police agencies, and crime laboratories shall preserve until August 31, 2014, all items of evidence in their possession which are known to contain biological material that can be subjected to DNA testing, in all cases that, as of August 15, 2001, have been concluded by a verdict of guilty or a plea of guilty.

(4) In all cases in which the defendant has been sentenced to death prior to August 15, 2001, the clerks of court of each parish and all law enforcement agencies, including but not limited to district attorneys, sheriffs, the office of state police, local police agencies, and crime laboratories shall preserve, until the execution of sentence is completed, all items of evidence in their possession which are known to contain biological material that can be subjected to DNA testing.

(5) Notwithstanding the provisions of Subparagraphs (3) and (4) of this Paragraph, after service of the application on the district attorney and the law enforcement agency in possession of the evidence, the clerks of court of each parish and all law enforcement agencies, including but not limited to district attorneys, sheriffs, the office of state police, local police agencies, and crime laboratories may forward for proper storage and preservation all items of evidence described in Subparagraph (3) of this Paragraph to a laboratory accredited in forensic DNA analysis by the American Society of Crime Laboratory Directors/Laboratory Accreditation Board (ASCLD/LAB).

(6) Except in the case of willful or wanton misconduct or gross negligence, no clerk of court or law enforcement officer or law enforcement agency, including but not limited to any district attorney, sheriff, the office of state police, local police agency, or crime laboratory which is responsible for the storage or preservation of any item of evidence in compliance with either the requirements of Subparagraph (3) of this Paragraph or R.S. 15:621 shall be held civilly or criminally liable for the unavailability or deterioration of any such evidence to the extent that adequate or proper testing cannot be performed on the evidence.

I. The DNA profile of the petitioner obtained under this Article shall be sent by the district attorney to the state police for inclusion in the state DNA data base established pursuant to R.S. 15:605. The petitioner may seek removal of his DNA record pursuant to R.S. 15:614.

J. The petitioner, in addition to other service requirements, shall mail a copy of the application requesting DNA testing to the Department of Public Safety & Corrections, Correction Services, office of adult services. If the court grants relief under this Article, the court shall mail a copy of the order to the Department of Public Safety & Corrections, Correction Services, office of adult services. The Department of Public Safety & Corrections, Correction Services, office of adult services, shall keep a copy of all records sent to them pursuant to this Subsection and report to the legislature before January 1, 2003, on the number of petitions filed and the number of orders granting relief.

K. There is hereby created in the state treasury a special fund designated as the DNA Testing Post-Conviction Relief for Indigents Fund. The fund shall consist of money specially appropriated by the legislature. No other public money may be used to pay for the DNA testing authorized under the provisions of this Article. The fund shall be administered by the Louisiana Indigent Defense Assistance Board. The fund shall be segregated from all other funds and shall be used exclusively for the purposes established under the provisions of this Article. If the court finds that a petitioner under Code of Criminal Procedure Article 926.1 is indigent, the fund shall pay for the testing as authorized in the court order. (Acts 2001, No. 1020, § 1, eff. Aug. 15, 2001; Acts 2003, No. 823, § 1, eff. Aug. 15, 2003; Acts 2006, No. 120, § 1, eff. Aug. 15, 2006; Acts 2008, No. 297, § 1, eff. Aug. 15, 2008; Acts 2011, No. 250, § 2, eff. July 1, 2011.)

Editor’s Notes. — The Act referred to in (A)(2) became effective August 15, 2001.

2011 Amendments. — The 2011 amendment by No. 250 substituted “compliance with either the requirements Subparagraph (3) of this Paragraph or R.S. 15:621” for “compliance with the requirements of Paragraph (H)(3)” in (H)(6).

2008 Amendments. — Acts 2008, No. 297, § 1, effective August 15, 2008, substituted “August 31, 2014” for “August 31, 2009” in (A)(1) and (H)(3).

2006 Amendments. — Acts 2006, No. 120, § 1, effective August 15, 2006, substituted “August 31, 2009” for “August 31, 2007” throughout (A)(1) and (H)(3).

2003 Amendments. — Acts 2003, No. 823, § 1, effective August 15, 2003, substituted “August 31, 2007” for “August 31, 2005” throughout the article; inserted “the” preceding “clerks” in (H)(3); and inserted “Fund” following “Indigents” in (K).

TREATISES AND LAW REVIEWS

General Law Reviews. — Symposium: Evolving Standards of Decency — Is the Death Penalty on Life Support?: The Innocence Revolution and Our “Evolving Standards of Decency” in Death Penalty Jurisprudence. 29 Dayton L. Rev. 265 (2004).

Comment: Preserving Due Process: Violations of the Wisconsin DNA Evidence Preservation Statutes as Per Se Violations of the Fourteenth Amendment. 2004 Wis. L. Rev. 1245 (2004).

Art. 927. Procedural objections; answer.

A. If an application alleges a claim which, if established, would entitle the petitioner to relief, the court shall order the custodian, through the district attorney in the parish in which the defendant was convicted, to file any procedural objections he may have, or an answer on the merits if there are no procedural objections, within a specified period not in excess of thirty days. If procedural objections are timely filed, no answer on the merits of the claim may be ordered until such objections have been considered and rulings thereon have become final.

B. In any order of the court requiring a response by the district attorney pursuant to this Article, the court shall render specific rulings dismissing any claim which, if established as alleged, would not entitle the petitioner to relief, and shall order a response only as to such claim or claims which, if established as alleged, would entitle the petitioner to relief.

C. If the court orders an answer filed, the court need not order production of the petitioner except as provided in Article 930. (Acts 1990, No. 523, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1980. — An answer is required only when a claim upon which relief could be granted has been stated.

Unlike pre-conviction habeas corpus, there is no need for an immediate evidentiary hearing with production of the “person” of the accused.

The thirty day period gives the district attorney ample time to prepare his answer. See ABA Standards, Post Conviction Procedure, §4.3.

Paragraph B merely emphasizes the fact that production of the petitioner is only necessary if an evidentiary hearing is ordered. Such a hearing will not be ordered until the state is given an opportunity to answer.
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CIVIL PROCEDURE

• Justiciability

•• Standing

••• General Overview. — Defendant’s exception of no right of action was overruled with respect to plaintiffs’ petition for declaratory judgment because plaintiffs, as signators of various assignments and leases, had a legal interest in obtaining a declaration of their rights under the documents. Favrot v. Favrot, 448 So. 2d 187, 1984 La. App. LEXIS 8588 (Apr. 3, 1984).

CRIMINAL LAW & PROCEDURE

• Trials

•• Judicial Discretion. — Under La. Code Crim. Proc. Ann. art. 927, the trial judge was not required to order the district attorney to file an answer before summarily disposing of defendant’s claim for post conviction relief; defendant made no substantive allegations and referred to no evidence that would substantiate the claim of ineffective assistance of counsel. State v. Readoux, 614 So. 2d 175, 1993 La. App. LEXIS 370 (Feb. 3, 1993).

Art. 928. Dismissal upon the pleadings.

The application may be dismissed without an answer if the application fails to allege a claim which, if established, would entitle the petitioner to relief. (Added by Acts 1980, No. 429, § 1, eff. Jan. 1, 1981.)

COMMENTARY

Louisiana Official Revision Comments

1980. — This article is similar to the Louisiana Supreme Court rule and emphasizes the court’s authority to dismiss without requiring an answer if the application fails to allege a proper claim upon which relief can be granted.
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CIVIL PROCEDURE

• Pleading & Practice

•• Defenses, Demurrers & Objections

••• Waiver & Preservation. — Where a claimant sought judicial review of a recommendation of the Office of Worker’s Compensation Administration (OWCA) without applying for OWCA review as required by former La. Rev. Stat. Ann. § 23:1331 (now La. Rev. Stat. Ann. § 23.1310.8), his petition was subject to being dismissed as premature under La. Rev. Stat. Ann. § 23:1314(A). However, defendants waived the exception of prematurity by not raising the exception in their answer. Clay v. J.P. Lapeyrouse, Inc., 517 So. 2d 1106, 1987 La. App. LEXIS 10390 (Oct. 8, 1987).

CRIMINAL LAW & PROCEDURE

• Guilty Pleas

•• Changes & Withdrawals. — When a motion to withdraw a guilty plea is filed after sentencing, La. Code Crim. Proc. Ann. art. 559 does not apply; instead, La. Code Crim. Proc. Ann. arts. 928 and 929 apply, and the trial court can summarily dismiss the motion when it fails to allege a claim which, if established, would entitle the petitioner to relief. State v. Hoover, 785 So. 2d 184, 2001 La. App. LEXIS 739 (Apr. 5, 2001).

•• Knowing & Intelligent Requirement. — Where defendant not only alleged that he was fraudulently misled by his attorney into accepting the guilty plea, but also offered proof in the form of affidavits to support his claim, the district court should have at least required the State to file an answer to the affidavits, pursuant to La. Code Crim. Proc. Ann. art. 928, before rendering its ruling. State v. Seymore, 570 So. 2d 176, 1990 La. App. LEXIS 2626 (Nov. 14, 1990).

• Postconviction Proceedings

•• General Overview. — Quashing of an indictment against defendant was improper where he was estopped from raising a post-conviction claim; there was no indication that defendant filed a motion to quash regarding the selection of jury forepersons in the case prior to trial. State v. Greco, 862 So. 2d 1152, 2003 La. App. LEXIS 3625 (Dec. 17, 2003), writ denied by La. 2004-0365, 882 So. 2d 1164, 2004 La. LEXIS 2854 (La. Sept. 24, 2004).

WORKERS’ COMPENSATION & SSDI

• Administrative Proceedings

•• Judicial Review

••• General Overview. — Where a claimant sought judicial review of a recommendation of the Office of Worker’s Compensation Administration (OWCA) without applying for OWCA review as required by former La. Rev. Stat. Ann. § 23:1331 (now La. Rev. Stat. Ann. § 23.1310.8), his petition was subject to being dismissed as premature under La. Rev. Stat. Ann. § 23:1314(A). However, defendants waived the exception of prematurity by not raising the exception in their answer. Clay v. J.P. Lapeyrouse, Inc., 517 So. 2d 1106, 1987 La. App. LEXIS 10390 (Oct. 8, 1987).

Art. 929. Summary disposition.

A. If the court determines that the factual and legal issues can be resolved based upon the application and answer, and supporting documents, including relevant transcripts, depositions, and other reliable documents submitted by either party or available to the court, the court may grant or deny relief without further proceedings.

B. For good cause, oral depositions of the petitioner and witnesses may be taken under conditions specified by the court. The court may authorize requests for admissions of fact and of genuineness of documents. In such matters, the court shall be guided by the Code of Civil Procedure. (Added by Acts 1980, No. 429, § 1, eff. Jan. 1, 1981.)

COMMENTARY

Louisiana Official Revision Comments

1980. — There is no reason to require a full evidentiary hearing in all cases. In some cases, the record will clearly refute or sustain the petitioner’s allegations. If so, relief may be granted or denied. In other cases, although some expansion of the record may be necessary, the case may nevertheless be decided without a full evidentiary hearing.

Paragraph B gives the trial court flexibility to authorize the use of some of the well known civil discovery procedures to complete the record. The determination of “good cause” to employ such devices rests largely with the trial court and may be based upon an ex parte showing.

If a factual issue of significance to the outcome is sharply contested, the trial court will not be able to resolve the factual dispute without a full evidentiary hearing.
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CRIMINAL LAW & PROCEDURE

• Postconviction Proceedings

•• General Overview. — Trial court erroneously ordered relator’s witnesses to submit to depositions in a post-conviction proceeding because the State did not show any good cause for the proposed discovery, there was no showing that the depositions would facilitate either summary disposition or expedition of a plenary hearing, the discovery order did not grant relator an equal right to depose the State’s witnesses, and there was a risk that the State would be given unfair advantage which deprived the relator of a fair trial and determination of the merits of his claim. State ex rel. Tassin v. Whitley, 602 So. 2d 721, 1992 La. LEXIS 2414 (July 10, 1992), remanded by 1992 La. LEXIS 2437 (La. July 10, 1992), vacated by 482 F. Supp. 2d 764, 2007 U.S. Dist. LEXIS 25135 (E.D. La. 2007).

District court violated La. Code Crim. Proc. Ann. art. 929 when it granted summary disposition on an application for post conviction relief but did not allow the State to answer the application for post-conviction relief that had been filed. State v. Costillo, 448 So. 2d 238, 1984 La. App. LEXIS 8510 (Apr. 3, 1984).

Art. 930. Evidentiary hearing.

A. An evidentiary hearing for the taking of testimony or other evidence shall be ordered whenever there are questions of fact which cannot properly be resolved pursuant to Articles 928 and 929. The petitioner, in absence of an express waiver, is entitled to be present at such hearing, unless the only evidence to be received is evidence as permitted pursuant to Subsection B of this Section, and the petitioner has been or will be provided with copies of such evidence and an opportunity to respond thereto in writing.

B. Duly authenticated records, transcripts, depositions, documents, or portions thereof, or admissions of facts may be received in evidence.

C. No evidentiary hearing on the merits of a claim shall be ordered or conducted, nor shall any proffer of evidence be received over the objection of the respondent, and no ruling upon procedural objections to the petition shall purport to address the merits of the claim over the objection of the respondent, unless the court has first ruled upon all procedural objections raised by the respondent, and such rulings have become final. Any language in a ruling on procedural objections raised by the respondent which purports to address the merits of the claim shall be deemed as null, void, and of no effect. (Acts 1990, No. 523, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1980. — An evidentiary hearing is only required when there are contested factual issues which cannot be resolved on the record.

If an evidentiary hearing is required, the petitioner may be present and is entitled to court appointed counsel if indigent. See Article 930.6.

Paragraph B makes it clear that the trial court may consider documentary evidence in addition to testimony taken at the evidentiary hearing.

CROSS REFERENCES

Louisiana Law. — Exceptions; authority of the custodian, see La. R.S. 44:31.1.

JUDICIAL DECISIONS

INDEX

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Possession

•••• General Overview

•• Crimes Against Persons

••• Robbery

•••• General Overview

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview

• Counsel

•• Effective Assistance

••• General Overview

••• Tests

••• Trials

• Sentencing

•• Imposition

• Postconviction Proceedings

•• General Overview

• Appeals

•• Reviewability

••• General Overview

••• Preservation for Review

•••• General Overview

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Possession

•••• General Overview. — In defendant’s appeal of his drug case, a claim of ineffectiveness of counsel was deferred to post-conviction proceedings where the record did not reflect that the trial court obtained a response from defense counsel with regard to the nature and extent of his communication with defendant prior to trial; consequently, the issue could not be resolved on appeal, and defendant had to present his claim of ineffective assistance of counsel through an application for post-conviction relief in the trial court. State v. Young, 862 So. 2d 312, 2003 La. App. LEXIS 3309 (Dec. 5, 2003), modified by, writ of certiorari denied in part by La. 2004-0029, 872 So. 2d 505, 2004 La. LEXIS 1687 (La. May 14, 2004).

•• Crimes Against Persons

••• Robbery

•••• General Overview. — Following defendant’s conviction for armed robbery in violation of La. Rev. Stat. Ann. § 14:64 and his adjudication as a multiple offender, the matter was remanded to the trial court to amend the habitual offender commitment and so that the trial court could inform defendant of the time limitations applicable to post-conviction proceedings, where the trial judge failed to advise defendant of the proscriptive period for post-conviction relief at sentencing as required by La. Code Crim. Proc. Ann. art. 930.8 State v. Bell, 781 So. 2d 843, 2001 La. App. LEXIS 449 (Feb. 28, 2001), writ denied by La. 2001-0776, 813 So. 2d 1098, 2002 La. LEXIS 1877 (La. Apr. 26, 2002).

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Juvenile’s sentence was reversed and the case remanded where the lower court failed to impose a determinate sentence, give credit for time served, inform the juvenile of the period for filing post-conviction relief and issue a written judgment of disposition. In the Interest of L.T., 747 So. 2d 148, 1999 La. App. LEXIS 2748 (Oct. 13, 1999).

• Counsel

•• Effective Assistance

••• General Overview. — Court could review defendant’s claim of ineffective assistance of counsel in the interest of judicial economy where the record contained evidence sufficient to resolve the issue. State v. Morrison, 743 So. 2d 232, 1999 La. App. LEXIS 2171 (July 22, 1999), writ denied by La. 1999-3514, 762 So. 2d 1103, 2000 La. LEXIS 1488 (La. May 26, 2000).

••• Tests. — In defendant’s appeal of his drug case, a claim of ineffectiveness of counsel was deferred to post-conviction proceedings where the record did not reflect that the trial court obtained a response from defense counsel with regard to the nature and extent of his communication with defendant prior to trial; consequently, the issue could not be resolved on appeal, and defendant had to present his claim of ineffective assistance of counsel through an application for post-conviction relief in the trial court. State v. Young, 862 So. 2d 312, 2003 La. App. LEXIS 3309 (Dec. 5, 2003), modified by, writ of certiorari denied in part by La. 2004-0029, 872 So. 2d 505, 2004 La. LEXIS 1687 (La. May 14, 2004).

••• Trials. — Claim of ineffective assistance of counsel is more properly raised in an application for post-conviction relief (PCR), than in a motion for new trial; this is because PCR creates the opportunity for a full evidentiary hearing under La. Code Crim. Proc. Ann. art. 930. State v. Tilmon, 870 So. 2d 607, 2004 La. App. LEXIS 976 (Apr. 14, 2004), writ denied by La. 2004-2011, 888 So. 2d 866, 2004 La. LEXIS 3853 (La. Dec. 17, 2004).

Although defendant did not file his claim of ineffective assistance of counsel via a petition for post-conviction relief, the appellate court heard the issue on direct appeal, in the interest of judicial economy, and held that counsels’ performance was not deficient in defendant’s trial for attempted manslaughter and assault. State v. Willis, 823 So. 2d 1072, 2002 La. App. LEXIS 2590 (Aug. 14, 2002), writ denied by La. 2003-0919, 870 So. 2d 262, 2004 La. LEXIS 1267 (La. Apr. 8, 2004).

Claim of ineffective assistance of counsel should be raised in an application for post-conviction relief in the trial court so that a full evidentiary hearing may be had under La. Code Crim. Proc. Ann. art. 930; a new trial motion is also a proper vehicle to raise such claims. State v. Williams, 764 So. 2d 1164, 2000 La. App. LEXIS 1670 (June 21, 2000).

Under La. Code Crim. Proc. Ann. art. 930 a claim for ineffective assistance of counsel is more properly raised in an application for post-conviction relief in the trial court than by appeal because post-conviction relief creates the opportunity for a full evidentiary hearing. State v. Pratt, 748 So. 2d 25, 1999 La. App. LEXIS 2460 (Sept. 22, 1999).

• Sentencing

•• Imposition. — Although the trial court erred by not informing the defendant of the time to file a post-conviction relief petition, the defendant was not entitled to a new trial or to have his sentence vacated. State v. Guy, 669 So. 2d 517, 1996 La. App. LEXIS 122 (Jan. 31, 1996), writ denied by La. 96-0388, 679 So. 2d 102, 1996 La. LEXIS 2286 (La. Sept. 13, 1996).

• Postconviction Proceedings. — The post-conviction relief process affords an applicant the opportunity for a full evidentiary hearing under La. Code Crim. Proc. Ann. art. 930. State v. Sebastien, 730 So. 2d 1040, 1999 La. App. LEXIS 845 (Mar. 31, 1999), writ denied by La. 99-1426, 748 So. 2d 1157, 1999 La. LEXIS 3003 (La. Oct. 29, 1999).

•• General Overview. — Trial court failed to advise defendant, who was convicted of unlawful possession of a firearm, of the prescriptive period for filing petitions for post-conviction relief, so the matter was remanded. State v. Lee, 836 So. 2d 589, 2002 La. App. LEXIS 4157 (Dec. 30, 2002), writ denied by La. 2003-0535, 855 So. 2d 755, 2003 La. LEXIS 3023 (La. Oct. 17, 2003).

Trial court’s failure to inform defendant of the prescriptive period for post-conviction relief, as required by La. Code Crim. Proc. Ann. art. 930.8, was a patent error that could be corrected on remand, and did not require the reversal of defendant’s conviction. State v. Akins, 687 So. 2d 489, 1996 La. App. LEXIS 2958 (Dec. 11, 1996).

Although the trial court erred by not informing the defendant of the time to file a post-conviction relief petition, the defendant was not entitled to a new trial or to have his sentence vacated. State v. Guy, 669 So. 2d 517, 1996 La. App. LEXIS 122 (Jan. 31, 1996), writ denied by La. 96-0388, 679 So. 2d 102, 1996 La. LEXIS 2286 (La. Sept. 13, 1996).

• Appeals

•• Reviewability

••• General Overview. — Court could review defendant’s claim of ineffective assistance of counsel in the interest of judicial economy where the record contained evidence sufficient to resolve the issue. State v. Morrison, 743 So. 2d 232, 1999 La. App. LEXIS 2171 (July 22, 1999), writ denied by La. 1999-3514, 762 So. 2d 1103, 2000 La. LEXIS 1488 (La. May 26, 2000).

••• Preservation for Review

•••• General Overview. — In defendant’s appeal of his drug case, a claim of ineffectiveness of counsel was deferred to post-conviction proceedings where the record did not reflect that the trial court obtained a response from defense counsel with regard to the nature and extent of his communication with defendant prior to trial; consequently, the issue could not be resolved on appeal, and defendant had to present his claim of ineffective assistance of counsel through an application for post-conviction relief in the trial court. State v. Young, 862 So. 2d 312, 2003 La. App. LEXIS 3309 (Dec. 5, 2003), modified by, writ of certiorari denied in part by La. 2004-0029, 872 So. 2d 505, 2004 La. LEXIS 1687 (La. May 14, 2004).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Folly By Fiat: Pretending That Death Row Inmates Can Represent themselves in State Capital Post-Conviction Proceedings. 45 Loy. L. Rev. 55 (Spring, 1999).

Art. 930.1. Judgment granting or denying relief under articles 928, 929, and 930.

A copy of the judgment granting or denying relief and written or transcribed reasons for the judgment shall be furnished to the petitioner, the district attorney, and the custodian. (Added by Acts 1980, No. 429, § 1, eff. Jan. 1, 1981.)

COMMENTARY

Louisiana Official Revision Comments

1980. — The petitioner, the district attorney, and the custodian must be furnished with a copy of the judgment, including the reasons why relief was granted or denied.

The term “furnished” is used as opposed to “served” to avoid the technical connotations of “served.” It should be sufficient simply to mail or otherwise deliver the materials without formalities.
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CRIMINAL LAW & PROCEDURE

• Postconviction Proceedings

•• General Overview. — La. Code Crim. Proc. Ann. art. 930.1 does not, by its terms, require the district court to assign written or oral reasons for denying an application for post-conviction relief. State v. Foy, 669 So. 2d 393, 1996 La. LEXIS 694 (Mar. 15, 1996).

Art. 930.2. Burden of proof.

The petitioner in an application for post conviction relief shall have the burden of proving that relief should be granted. (Added by Acts 1980, No. 429, § 1, eff. Jan. 1, 1981.)

COMMENTARY

Louisiana Official Revision Comments

1980. — The article requires the petitioner to prove that he is entitled to relief.
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CRIMINAL LAW & PROCEDURE

• Guilty Pleas

•• Waiver of Defenses. — Trial court correctly denied defendant’s application for post conviction relief where fundamental fairness dictated that defendant, who knowingly and intelligently entered a guilty plea that raised double jeopardy concerns, could not attack the validity of that plea; defendant waived his right to attack its validity. State v. Gobert, 865 So. 2d 779, 2003 La. App. LEXIS 3127 (Nov. 12, 2003), writ denied by La. 2003-3382, 888 So. 2d 829, 2004 La. LEXIS 3730 (La. Dec. 10, 2004).

• Postconviction Proceedings

•• General Overview. — Court did not abuse its discretion in granting defendant’s application for postconviction relief because evidence existed that might have shown that he was not the perpetrator of the crimes of rape and kidnapping; his claim that his Alford plea was not intelligently entered had merit. State v. Kenner, 900 So. 2d 948, 2005 La. App. LEXIS 1000 (Mar. 23, 2005), vacated by, remanded by La. 05-1052, 917 So. 2d 1081, 2005 La. LEXIS 2583 (La. Dec. 16, 2005).

Art. 930.3. Grounds.

If the petitioner is in custody after sentence for conviction for an offense, relief shall be granted only on the following grounds:

(1) The conviction was obtained in violation of the constitution of the United States or the state of Louisiana;

(2) The court exceeded its jurisdiction;

(3) The conviction or sentence subjected him to double jeopardy;

(4) The limitations on the institution of prosecution had expired;

(5) The statute creating the offense for which he was convicted and sentenced is unconstitutional; or

(6) The conviction or sentence constitute the ex post facto application of law in violation of the constitution of the United States or the state of Louisiana.

(7) The results of DNA testing performed pursuant to an application granted under Article 926.1 proves by clear and convincing evidence that the petitioner is factually innocent of the crime for which he was convicted. (Added by Acts 1980, No. 429, §1, eff. Jan. 1, 1981; Acts 2001, No. 1020, §1.)

2001 Amendments. — Acts 2001, No. 1020, § 1, effective August 15, 2001, added (7).

COMMENTARY

Louisiana Official Revision Comments

1980. — The list of grounds upon which relief can be granted incorporates the fundamental constitutional and statutory grounds upon which post-conviction relief has been granted.
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EVIDENCE

• Procedural Considerations

•• Weight & Sufficiency

ADMINISTRATIVE LAW

• Governmental Information

•• Freedom of Information

••• General Overview. — As an individual in custody after sentencing following a felony conviction who had exhausted all appellate remedies, an inmate was permitted access to public records, including parts of the district attorney’s file, if the request was limited to grounds upon which the inmate could file for post-conviction relief under La. Code Crim. Proc. Ann. art. 930.3 pursuant to La. Rev. Stat. Ann. § 44:31.1, which did not prevent an inmate from seeking records simply because the three-year time limitation for the filing of post-conviction relief has passed pursuant to La. Code Crim. P. art. 930.8. State ex rel. McKnight v. State, 742 So. 2d 894, 1998 La. App. LEXIS 3696 (Dec. 3, 1998).

•• Recordkeeping & Reporting. — Inmate, whose murder conviction was affirmed upon appeal, was denied a free copy of his initial police report for post-conviction purposes because he showed no particularized, nonfrivolous need for it, including the need for it to decide an issue relevant for post-conviction relief under La. Code Crim. Proc. Ann. art. 930.3; moreover, because his appellate remedies were not exhausted, he failed to show that La. Rev. Stat. Ann. § 44:31.1 of the Public Records Act applied to him in regards to a free copy. Ceasear v. Pennington, 778 So. 2d 1222, 2001 La. App. LEXIS 219 (Jan. 31, 2001).

CONSTITUTIONAL LAW

• Congressional Duties & Powers

•• Ex Post Facto Clause & Bills of Attainder

••• General Overview. — Defendant’s post-conviction claim that the trial court erred in compelling him, as a condition of probation, to comply with the notice requirements of a statute enacted after the date of the offense was permitted under La. Code Crim. Proc. Ann. art. 930.3, which allows relief if the conviction constitutes the ex post facto application of law. State v. Hutchinson, 764 So. 2d 1139, 2000 La. App. LEXIS 1437 (May 17, 2000), affirmed by, remanded by La. 00-0172, 779 So. 2d 735, 2001 La. LEXIS 630 (La. Feb. 21, 2001).

CRIMINAL LAW & PROCEDURE

• Counsel

•• Effective Assistance

••• Trials. — Pursuant to La. Code Crim. Proc. Ann. art. 924 et seq., because defendants specifically asked for the opportunity to lay a proper foundation for appellate review of the ineffective assistance of counsel issue, the trial court should have allowed them to do so prior to sentencing. State v. Sere, 476 So. 2d 495, 1985 La. App. LEXIS 9877 (Oct. 8, 1985).

Pursuant to La. Code Crim. Proc. Ann. art. 930.3, an application for post-conviction relief is the proper vehicle by which to raise the claim of ineffective counsel. State v. Woods, 444 So. 2d 1332, 1984 La. App. LEXIS 7893 (Jan. 16, 1984).

• Sentencing

•• Alternatives

••• Probation

•••• General Overview. — Defendant’s post-conviction claim that the trial court erred in compelling him, as a condition of probation, to comply with the notice requirements of a statute enacted after the date of the offense was permitted under La. Code Crim. Proc. Ann. art. 930.3, which allows relief if the conviction constitutes the ex post facto application of law. State v. Hutchinson, 764 So. 2d 1139, 2000 La. App. LEXIS 1437 (May 17, 2000), affirmed by, remanded by La. 00-0172, 779 So. 2d 735, 2001 La. LEXIS 630 (La. Feb. 21, 2001).

•• Appeals

••• General Overview. — Trial court was well within its discretion when it re-sentenced defendant to serve 25 years as a first offender based upon La. Rev. Stat. Ann. § 15:521.1 with credit for time served without the benefit of parole, probation, or suspension of sentence and with each count of first degree armed robbery to run concurrently where the prior sentence of defendant as a multiple offender under La. Rev. Stat. Ann. § 15:529.1 was vacated because (1) the predicate conviction did not precede defendant’s commissions of the instant two offenses, (2) defendant had filed a motion for clarification of the sentences and La. Code Crim. Proc. Ann. art. 930.3 barred review of sentencing error in post-conviction relief, (3) defendant’s resentencing was a result of his own doing because defendant placed himself in a different posture due to the remand to the trial court for re-sentencing as a first offender resulting in the original sentence pursuant to the plea bargaining agreement being vitiated ab initio and not subject to consideration, and (4) the re-sentencing was within the parameters of La. Rev. Stat. Ann. § 14:64(B), which provided the sentencing ranges for the commission of first degree robbery. State v. Stuckey, 737 So. 2d 770, 1998 La. App. LEXIS 3820 (Dec. 23, 1998), writ denied by La. 99-0744, 746 So. 2d 1274, 1999 La. LEXIS 2214 (La. Aug. 25, 1999).

•• Multiple Convictions. — Defendant’s challenge to his adjudication as a multiple offender was not appropriate for consideration as potential grounds of relief as provided in La. Code Crim. Proc. Ann. art. 930.3. State v. Hebreard, 708 So. 2d 1291, 1998 La. App. LEXIS 632 (Mar. 25, 1998).

• Postconviction Proceedings

•• General Overview. — Inmate was prevented from receiving the cost-free documents he sought, where with regard to his 1995 conviction, his present confinement satisfied the custody requirement of La. Code Crim. Proc. Ann. art. 924 for purposes of post-conviction relief; however, the inmate could no longer collaterally attack that guilty plea in the court of conviction, because the application would be time barred as a matter of La. Code Crim. Proc. Ann. art. 930.8, and he could not collaterally attack his habitual offender sentence in the court of his current conviction on the basis of defects in that 1995 plea colloquy, because claims of sentencing error are not cognizable in post-conviction proceedings under La. Code Crim. Proc. Ann. art. 930.3. State v. Brown, 870 So. 2d 976, 2004 La. LEXIS 849 (Mar. 25, 2004).

Trial court erred in granting defendant’s motion to reconsider his sentence and in reducing the sentence from 99 years to 40 years where defendant’s claim was barred where claims of excessiveness or other sentencing error could not be raised in a matter for post-conviction relief. State v. Hunter, 841 So. 2d 42, 2003 La. App. LEXIS 493 (Feb. 19, 2003).

Inmate, whose murder conviction was affirmed upon appeal, was denied a free copy of his initial police report for post-conviction purposes because he showed no particularized, nonfrivolous need for it, including the need for it to decide an issue relevant for post-conviction relief under La. Code Crim. Proc. Ann. art. 930.3; moreover, because his appellate remedies were not exhausted, he failed to show that La. Rev. Stat. Ann. § 44:31.1 of the Public Records Act applied to him in regards to a free copy. Ceasear v. Pennington, 778 So. 2d 1222, 2001 La. App. LEXIS 219 (Jan. 31, 2001).

Defendant’s post-conviction claim that the trial court erred in compelling him, as a condition of probation, to comply with the notice requirements of a statute enacted after the date of the offense was permitted under La. Code Crim. Proc. Ann. art. 930.3, which allows relief if the conviction constitutes the ex post facto application of law. State v. Hutchinson, 764 So. 2d 1139, 2000 La. App. LEXIS 1437 (May 17, 2000), affirmed by, remanded by La. 00-0172, 779 So. 2d 735, 2001 La. LEXIS 630 (La. Feb. 21, 2001).

Defendant’s appeal, which asserted that the trial court imposed an excessive sentence, was not one of the exclusive grounds for relief enumerated in La. Code Crim. Proc. Ann. art. 930.3, and therefore defendant’s claim for post-conviction relief based on the excessiveness of his sentence was dismissed. State v. Johnson, 729 So. 2d 55, 1999 La. App. LEXIS 295 (Feb. 10, 1999).

Trial court was well within its discretion when it re-sentenced defendant to serve 25 years as a first offender based upon La. Rev. Stat. Ann. § 15:521.1 with credit for time served without the benefit of parole, probation, or suspension of sentence and with each count of first degree armed robbery to run concurrently where the prior sentence of defendant as a multiple offender under La. Rev. Stat. Ann. § 15:529.1 was vacated because (1) the predicate conviction did not precede defendant’s commissions of the instant two offenses, (2) defendant had filed a motion for clarification of the sentences and La. Code Crim. Proc. Ann. art. 930.3 barred review of sentencing error in post-conviction relief, (3) defendant’s resentencing was a result of his own doing because defendant placed himself in a different posture due to the remand to the trial court for re-sentencing as a first offender resulting in the original sentence pursuant to the plea bargaining agreement being vitiated ab initio and not subject to consideration, and (4) the re-sentencing was within the parameters of La. Rev. Stat. Ann. § 14:64(B), which provided the sentencing ranges for the commission of first degree robbery. State v. Stuckey, 737 So. 2d 770, 1998 La. App. LEXIS 3820 (Dec. 23, 1998), writ denied by La. 99-0744, 746 So. 2d 1274, 1999 La. LEXIS 2214 (La. Aug. 25, 1999).

As an individual in custody after sentencing following a felony conviction who had exhausted all appellate remedies, an inmate was permitted access to public records, including parts of the district attorney’s file, if the request was limited to grounds upon which the inmate could file for post-conviction relief under La. Code Crim. Proc. Ann. art. 930.3 pursuant to La. Rev. Stat. Ann. § 44:31.1, which did not prevent an inmate from seeking records simply because the three-year time limitation for the filing of post-conviction relief has passed pursuant to La. Code Crim. P. art. 930.8. State ex rel. McKnight v. State, 742 So. 2d 894, 1998 La. App. LEXIS 3696 (Dec. 3, 1998).

Inmate argued for access to records that pertained to the inmate’s conviction because the inmate had filed a petition for habeas corpus relief, which was still pending; however, La. Rev. Stat. Ann. § 44:31.1, as amended by 1995 La. Acts 653, specifically limited access to those seeking post-conviction relief under La. Code Crim. Proc. Ann. art. 930.3, and habeas corpus applications do not fall under art. 930.3 in that they were governed by the provisions of La. Code Crim. Proc. Ann. arts. 351- 370, for which there is no exception in La. Rev. Stat. Ann. § 44:31.1. Revere v. Canulette, 715 So. 2d 47, 1998 La. App. LEXIS 1791 (May 15, 1998).

Under La. Rev. Stat. Ann. § 44:31.1, a convicted felon was not a “person” entitled to gain access to arrest and investigative records of others arrested with him during a police undercover operation involving cocaine, as the request, based upon claims that prosecution witnesses lied, was not a ground justifying post-conviction relief under La. Code Crim. Proc. Ann. art. 930.3. Lay v. City of Slidell ex rel. Caruso, 704 So. 2d 282, 1997 La. App. LEXIS 2717 (Nov. 7, 1997).

Because, by pleading guilty to possession of marijuana with intent to distribute, La. Rev. Stat. Ann. § 40:966(A)(1), which was not responsive to possession of marijuana in excess of 100 pounds but less than 2,000 pounds, La. Rev. Stat. Ann. § 40:966(E)(1), the crime with which he was charged, he was convicted of a crime of which he was not informed in violation of his rights under La. Const. art. I, § 13, and a trial court erred in denying the defendant’s application for post-conviction relief, La. Code Crim. Proc. Ann. art. 930.3(1). State v. Gooden, 523 So. 2d 283, 1988 La. App. LEXIS 408 (Mar. 30, 1988), writ of certiorari denied by 530 So. 2d 570, 1988 La. LEXIS 1637 (La. 1988).

Trial court may grant post-conviction relief, under La. Code Crim. Proc. Ann. art. 930.3, reinstating defendant’s constitutional right to appeal after the time for appealing has elapsed, after due consideration of such factors as the length of the delay in defendant’s attempt to exercise the right and the adverse effect upon the state caused by the delay, in cases such as those in which the defendant was not substantially notified at sentencing of his right to appeal or those in which the defense attorney was at fault in failing to file or perfect a timely appeal. State v. Counterman, 475 So. 2d 336, 1985 La. LEXIS 9223 (Sept. 10, 1985).

There is a constitutional right to appeal under La. Const. Art. I § 19 (or to other review on the record) in criminal cases in Louisiana when the defendant is to be subjected to imprisonment or fine; while La. Code Crim. Proc. Ann. art. 930.3 does not expressly provide for the specific form of relief to be granted when the defendant loses his constitutional right to appeal without fault on his part, the trial court arguably has the inherent authority to grant the limited relief of an out-of-time appeal (as opposed to the usual relief of a new trial in successful post-conviction applications). State v. Counterman, 475 So. 2d 336, 1985 La. LEXIS 9223 (Sept. 10, 1985).

Second degree murder defendant was able to bring a claim of insufficient evidence to convict in an application for post-conviction relief under La. Code Crim. Proc. Ann. art. 930.3(1). State v. Costillo, 448 So. 2d 238, 1984 La. App. LEXIS 8510 (Apr. 3, 1984).

EVIDENCE

• Procedural Considerations

•• Weight & Sufficiency. — Second degree murder defendant was able to bring a claim of insufficient evidence to convict in an application for post-conviction relief under La. Code Crim. Proc. Ann. art. 930.3(1). State v. Costillo, 448 So. 2d 238, 1984 La. App. LEXIS 8510 (Apr. 3, 1984).

Art. 930.4. Repetitive applications.

A. Unless required in the interest of justice, any claim for relief which was fully litigated in an appeal from the proceedings leading to the judgment of conviction and sentence shall not be considered.

B. If the application alleges a claim of which the petitioner had knowledge and inexcusably failed to raise in the proceedings leading to conviction, the court may deny relief.

C. If the application alleges a claim which the petitioner raised in the trial court and inexcusably failed to pursue on appeal, the court may deny relief.

D. A successive application may be dismissed if it fails to raise a new or different claim.

E. A successive application may be dismissed if it raises a new or different claim that was inexcusably omitted from a prior application.

F. If the court considers dismissing an application for failure of the petitioner to raise the claim in the proceedings leading to conviction, failure to urge the claim on appeal, or failure to include the claim in a prior application, the court shall order the petitioner to state reasons for his failure. If the court finds that the failure was excusable, it shall consider the merits of the claim. (Added by Acts 1980, No. 429, § 1, eff. Jan. 1, 1981.)

COMMENTARY

Louisiana Official Revision Comments

1980. — Paragraph A expresses a policy of not generally permitting the relitigation or reconsideration of issues already litigated on appeal. In some cases, however, the interests of justice may require relitigation of a matter disposed of on appeal. The trial court has discretion to make allowances for the unique case in which justice requires that the same ground be relitigated.

Paragraphs B and C give the trial court the discretion to refuse to consider grounds that “inexcusably” were not raised in the trial court prior to conviction or on appeal after conviction. If the petitioner knew of the ground and failed to raise it in those earlier proceedings, he must satisfy the court that his failure was “excusable.” Otherwise the court may dismiss his application.

Paragraph D allows the court to dismiss petitions which raise grounds which were previously litigated. The required statement of prior applications will help to reveal applications which do not press new claims but only seek to reargue matters previously raised.

Paragraph E forces the petitioner to state all known claims upon which he will seek relief. The Louisiana Supreme Court’s form contains a warning to this effect. See La.Sup.Ct. Rules, Appendix “A.” If the petitioner inexcusably failed to include a claim in a prior application, the court may refuse to consider that ground.

Paragraph F requires the court to give notice to the petitioner if the court is considering dismissal due to inexcusable failure to raise the claim at an earlier stage (i.e., prior to trial, or appeal, or in a prior application). This procedure affords the petitioner an opportunity, with the aid of counsel (see Art. 930.7(B)), to explain his prior procedural default.

The “repetitive writs” theory does not require the trial court to dismiss an application. The court may always exercise discretion to consider the merits of any claim. Even claims which were “fully litigated” in an appeal may be considered in the interests of justice.
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CRIMINAL LAW & PROCEDURE

• Sentencing

•• Corrections, Modifications & Reductions

••• Time Limitations. — Trial court erred in granting defendant’s motion to reconsider his sentence and in reducing the sentence from 99 years to 40 years where defendant could not challenge the excessiveness of his sentence when the appellate court had previously rejected that argument on appeal. State v. Hunter, 841 So. 2d 42, 2003 La. App. LEXIS 493 (Feb. 19, 2003).

• Postconviction Proceedings

•• General Overview. — The contention of a defendant convicted of second-degree murder, that the evidence was insufficient to support the conviction, was without merit; because this issue was fully litigated on appeal, the court ruled that under La. Code Crim. Proc. Ann. art. 930.4 it could not be considered again in proceedings for post-conviction relief.. State v. Biagas, 754 So. 2d 1111, 2000 La. App. LEXIS 234 (Feb. 16, 2000), writ denied by La. 2000-0785, 772 So. 2d 120, 2000 La. LEXIS 2958 (La. Oct. 27, 2000).

• Appeals

•• Reviewability

••• Preservation for Review

•••• General Overview. — Quashing of an indictment against defendant was improper where he was estopped from raising a post-conviction claim; there was no indication that defendant filed a motion to quash regarding the selection of jury forepersons in the case prior to trial. State v. Greco, 862 So. 2d 1152, 2003 La. App. LEXIS 3625 (Dec. 17, 2003), writ denied by La. 2004-0365, 882 So. 2d 1164, 2004 La. LEXIS 2854 (La. Sept. 24, 2004).

• Habeas Corpus

•• Procedural Default

••• General Overview. — Trial court’s failure to follow the directives of La. Code Crim. Proc. Ann. art. 930.4(F) was harmless error where the habeas corpus petitioner could not have established that the petitioner’s counsel was ineffective. Desalvo v. Cain, 2002 U.S. Dist. LEXIS 13456 (July 16, 2002).

Art. 930.5. Custody pending retrial; bail.

If a court grants relief under an application for post conviction relief, the court shall order that the petitioner be held in custody pending a new trial if it appears that there are legally sufficient grounds upon which to reprosecute the petitioner.

In such a case, the petitioner shall be entitled to bail on the offense as though he has not been convicted of the offense. (Added by Acts 1980, No. 429, § 1, eff. Jan. 1, 1981.)

COMMENTARY

Louisiana Official Revision Comments

1980. — The petitioner is entitled to a final discharge if relief is granted on certain grounds; e.g. double jeopardy. He is only entitled to a new trial if relief is granted on other grounds.

If a new trial is ordered, the petitioner is entitled to bail to the same extent as though he has not been convicted. See C.Cr.P. Art. 312 and 313.

Art. 930.6. Review of trial court judgments.

A. The petitioner may invoke the supervisory jurisdiction of the court of appeal if the trial court dismisses the application or otherwise denies relief on an application for post-conviction relief. No appeal lies from a judgment dismissing an application or otherwise denying relief.

B. If a statute or ordinance is declared unconstitutional, the state may appeal to the supreme court. If relief is granted on any other ground, the state may invoke the supervisory jurisdiction of the court of appeal.

C. Pending the state’s application for writs, or pending the state’s appeal, the district court or the court of appeal may stay the judgment granting relief. (Added by Acts 1980, No. 429, § 1, eff. Jan. 1, 1981; Amended by Acts 1985, No. 233, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1985. — (a) The 1985 amendment simply reflects the change of appellate and supervisory jurisdiction in criminal cases from the supreme court to the courts of appeal. See Louisiana Constitution Art. 5, §§ 5 and 10 (1974).

(b) Review of post-conviction applications should be considered initially by the court of appeal. Thereafter, defendant or the state may apply to the supreme court.

(c) In a case in which a statute is declared unconstitutional, the supreme court has appellate jurisdiction. Louisiana Constitution Art. 5, § 5 (1974).

(d) Louisiana Constitution Art. 5, § 5(E) as amended provides that the supreme court has “exclusive supervisory jurisdiction” over post-conviction writs challenging pre-July, 1982 convictions. Nevertheless, all other cases are properly sent to courts of appeal. Louisiana Constitution Art. 5, § 10(C).

1980. — The supervisory jurisdiction of the Supreme Court of Louisiana may be invoked in cases in which no appeal is provided. See Const. Art. 5, § 5(A) (1974). An application for supervisory writs is the petitioner’s sole method of seeking review of the trial court’s disposition of an application for post-conviction relief. See Const. Art. 5, § 5(E).

If relief is granted, the state may similarly invoke the supervisory jurisdiction of the Supreme Court of Louisiana under Const. Art. 5, § 5(A) (1974). If the trial court grants relief by declaring a statute or ordinance unconstitutional, the state may appeal to the Supreme Court of Louisiana under Const. Art. 5, § 5(D)(1). That provision specifically grants appellate jurisdiction to the supreme court if a “law or ordinance has been declared unconstitutional.”
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CRIMINAL LAW & PROCEDURE

• Postconviction Proceedings

•• General Overview. — Defendant’s appeal was dismissed because the trial court’s judgment that denied defendant application for post-conviction relief was not subject to appeal under the provisions of La. Code Crim. Proc. Ann. art. 930.6, and defendant’s motion for review and correction of an illegal sentence was not a final judgment subject to appeal under the provisions of La. Code Crim. Proc. Ann. art. 912. State v. Benoit, 446 So. 2d 921, 1984 La. App. LEXIS 8300 (Feb. 28, 1984), writ denied by 448 So. 2d 113, 1984 La. LEXIS 8731 (La. 1984).

• Appeals

•• Appellate Jurisdiction

••• Extraordinary Writs. — There is no right of appeal from a judgment granting post-conviction relief. Rather, the proper procedure is by application for a supervisory writ. State v. Kenner, 900 So. 2d 948, 2005 La. App. LEXIS 1000 (Mar. 23, 2005), vacated by, remanded by La. 05-1052, 917 So. 2d 1081, 2005 La. LEXIS 2583 (La. Dec. 16, 2005).

Pursuant to La. Code Crim. Proc. Ann. art. 930.6, defendant had no right to appeal from a judgment denying his motion for post-conviction relief; the proper procedure for his claim was by application for supervisory writ. State v. Johnson, 729 So. 2d 55, 1999 La. App. LEXIS 295 (Feb. 10, 1999).

Art. 930.7. Right to counsel.

A. If the petitioner is indigent and alleges a claim which, if established, would entitle him to relief, the court may appoint counsel.

B. The court may appoint counsel for an indigent petitioner when it orders an evidentiary hearing, authorizes the taking of depositions, or authorizes requests for admissions of fact or genuineness of documents, when such evidence is necessary for the disposition of procedural objections raised by the respondent.

C. The court shall appoint counsel for an indigent petitioner when it orders an evidentiary hearing on the merits of a claim, or authorizes the taking of depositions or requests for admissions of fact or genuineness of documents for use as evidence in ruling upon the merits of the claim. (Acts 1990, No. 523, § 1.)

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1981-1982: A Symposium: Criminal Trial Procedure. 43 La. L. Rev. 375 (November, 1982).


Art. 930.8. Time limitations; exceptions; prejudicial delay.

A. No application for post-conviction relief, including applications which seek an out-of-time appeal, shall be considered if it is filed more than two years after the judgment of conviction and sentence has become final under the provisions of Article 914 or 922, unless any of the following apply:

(1) The application alleges, and the petitioner proves or the state admits, that the facts upon which the claim is predicated were not known to the petitioner or his attorney.

(2) The claim asserted in the petition is based upon a final ruling of an appellate court establishing a theretofore unknown interpretation of constitutional law and petitioner establishes that this interpretation is retroactively applicable to his case, and the petition is filed within one year of the finality of such ruling.

(3) The application would already be barred by the provisions of this Article, but the application is filed on or before October 1, 2001, and the date on which the application was filed is within three years after the judgment of conviction and sentence has become final.

(4) The person asserting the claim has been sentenced to death.

B. An application for post-conviction relief which is timely filed, or which is allowed under an exception to the time limitation as set forth in Paragraph A of this Article, shall be dismissed upon a showing by the state of prejudice to its ability to respond to, negate, or rebut the allegations of the petition caused by events not under the control of the state which have transpired since the date of original conviction, if the court finds, after a hearing limited to that issue, that the state’s ability to respond to, negate, or rebut such allegations has been materially prejudiced thereby.

C. At the time of sentencing, the trial court shall inform the defendant of the prescriptive period for post-conviction relief either verbally or in writing. If a written waiver of rights form is used during the acceptance of a guilty plea, the notice required by this Paragraph may be included in the written waiver of rights. (Acts 2004, No. 401, § 1, eff. Aug. 15, 2004.)

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “required by this Paragraph” for “required by this Subsection” in Subsection (C), as amended by Acts 2004, No. 401, § 1.

2004 Amendments. — Acts 2004, No. 401, § 1, effective August 15, 2004, added “either verbally or in writing ... included in the written waiver of rights” in (C).

1999 Amendments. — Acts 1999, No. 1262, § 1, effective August 15, 1999, substituted “two years” for “three years” in the introductory paragraph of (A) and substituted “2001, and the date on which the application was filed is within three years after the judgment of conviction and sentence has become final” for “1991” at the end of (A)(3).
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ADMINISTRATIVE LAW

• Governmental Information

•• Freedom of Information

••• General Overview. — As an individual in custody after sentencing following a felony conviction who had exhausted all appellate remedies, an inmate was permitted access to public records, including parts of the district attorney’s file, if the request was limited to grounds upon which the inmate could file for post-conviction relief under La. Code Crim. Proc. Ann. art. 930.3 pursuant to La. Rev. Stat. Ann. § 44:31.1, which did not prevent an inmate from seeking records simply because the three-year time limitation for the filing of post-conviction relief has passed pursuant to La. Code Crim. P. art. 930.8. State ex rel. McKnight v. State, 742 So. 2d 894, 1998 La. App. LEXIS 3696 (Dec. 3, 1998).

CONSTITUTIONAL LAW

• Congressional Duties & Powers

•• Ex Post Facto Clause & Bills of Attainder

••• General Overview. — Where a trial court failed to inform a defendant convicted of illegal discharge of a firearm of the delays for filing an application for post-conviction relief under La. Code Crim. Proc. Ann. art. 930.8, and the delays permitted by the statute at sentencing were shortened by a subsequent amendment to the statute, the application of the amended prescriptive period would not violate ex post facto prohibitions because the article did not relate to an offense or its punishment. State v. Young, 757 So. 2d 797, 2000 La. App. LEXIS 211 (Feb. 16, 2000).

Amendment to La. Code Crim. Proc. Ann. art. 930.8 that decreased the prescriptive period for post-conviction relief from three years to two years was not an ex post facto law in violation of the United States and Louisiana Constitutions. State v. Crawford, 749 So. 2d 728, 1999 La. App. LEXIS 3161 (Nov. 10, 1999).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — Defendant’s second degree battery conviction in violation of La. Rev. Stat. Ann. § 14:34.1 was affirmed because the evidence was legally sufficient to convict defendant of second degree battery and to infer that defendant intended to inflict serious injury to the victim, the sentence imposed was not disproportionate to the severity of the offense nor was it shocking to the sense of justice, and even though the trial court did not advise defendant of the time period within which to apply for post-conviction relief under La. Code Crim. Proc. Ann. art. 930.8(C), that statute did not bestow an enforceable right on an individual defendant. State v. Hunter, 834 So. 2d 6, 2002 La. App. LEXIS 3958 (Dec. 20, 2002).

•• Homicide

••• Murder

•••• General Overview. — First degree murder sentencing was remanded on review back to the trial court to ensure that the defendant was informed of the prescriptive period for post-conviction relief as required by statute. State v. Green, 651 So. 2d 435, 1995 La. App. LEXIS 509 (Mar. 1, 1995).

•• Property Crimes

••• Arson

•••• General Overview. — Even though an individual’s conviction for attempted aggravated arson in violation of La. Rev. Stat. Ann. § 14:51 was affirmed on appeal, the case was remanded for the trial court could inform the individual of the time he had after his judgment of conviction and the sentence became final within which to apply for post-conviction relief under La. Code Crim. Proc. Ann. art. 930.8. State v. Brown, 738 So. 2d 126, 1999 La. App. LEXIS 1724 (June 1, 1999).

••• Burglary & Criminal Trespass

•••• General Overview. — Aggravated burglary defendant who was a second felony offender had two years in which to file for post-conviction relief from his conviction under La. Code Crim. Proc. Ann. art. 930.8. State v. Jackson, 781 So. 2d 705, 2001 La. App. LEXIS 357 (Feb. 28, 2001), writ denied by La. 2001-1444, 811 So. 2d 899, 2002 La. LEXIS 924 (La. Mar. 15, 2002), writ denied by La. 2001-1234, 811 So. 2d 898, 2002 La. LEXIS 921 (La. Mar. 15, 2002).

•• Vehicular Crimes

••• Driving Under the Influence

•••• General Overview. — Where a trial court did not inform defendant of the prescriptive period for seeking post-conviction relief, pursuant to La. Code Crim. Proc. Ann. art. 930.8(C), it was directed to give defendant written notice of the prescriptive period within 10 days of the rendition of the appellate opinion and to file written proof in the record of the proceedings that defendant received notice. State v. Jones, 714 So. 2d 819, 1998 La. App. LEXIS 1751 (May 15, 1998), writ denied by La. 98-1597, 723 So. 2d 975, 1998 La. LEXIS 3235 (La. Oct. 30, 1998).

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Case was remanded where the trial court failed to inform juvenile defendant of the two-year prescriptive period for filing for post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8. State ex rel. J. F., 851 So. 2d 1282, 2003 La. App. LEXIS 2253 (Aug. 6, 2003).

Juvenile judge’s failure to give the juvenile notice of the time limit for filing for a post-conviction relief application was error patent but had no bearing on the disposition and was not grounds to reverse the disposition or to remand the case for another disposition. State v. W.T.B., 771 So. 2d 807, 2000 La. App. LEXIS 2552 (Oct. 20, 2000).

• Guilty Pleas

•• Allocution & Colloquy. — Where petitioner inmate was unable to establish his claim for post-conviction relief unless and until he received the Boykin transcript of his guilty plea colloquy from the trial court, his petition could be considered timely under the exception to La. Code Crim. Proc. Ann. art. 930.8(A)(1), which provided that a late-filed application was required to be considered if the petitioner established that the facts supporting his claim were not previously known to him. State v. Price, 794 So. 2d 96, 2001 La. App. LEXIS 1852 (Aug. 1, 2001).

•• Appeals. — La. Code Crim. Proc. Ann. art. 930.8 provides that a defendant has three years after his judgment of conviction and sentence becomes final within which to apply for post-conviction relief; La. Code Crim. Proc. Ann. art. 930.8(C) requires that the trial court inform the defendant of the three-year prescriptive period at the time of sentencing. State v. Francis, 727 So. 2d 1235, 1999 La. App. LEXIS 146 (Jan. 26, 1999), writ denied by La. 99-0671, 746 So. 2d 597, 1999 La. LEXIS 1784 (La. June 25, 1999).

•• Changes & Withdrawals. — Late realization that a trial court erred by not giving notice of the sex offender registration requirement does not qualify as the discovery of a new fact for purposes of the exception set out in La. Code Crim. Proc. Ann. art. 930.8(A)(1). State ex rel. Chauvin v. State, 814 So. 2d 1, 2000 La. App. LEXIS 3800 (Jan. 28, 2000).

• Sentencing

•• Appeals

••• General Overview. — In reviewing the record in the course of defendant’s appeal from a life sentence imposed after his conviction on eight counts of robbery, the court found an error patent in the trial court’s failure to advise defendant of the prescriptive period for post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8; hence, the court remanded the case with instructions for the trial court to make a record of so advising defendant. State v. Dupre, 848 So. 2d 149, 2003 La. App. LEXIS 1601 (May 28, 2003), writ denied by La. 2003-1978, 872 So. 2d 509, 2004 La. LEXIS 1737 (La. May 14, 2004).

Remand was required where lower court had failed to adequately advise defendant of the commencement date for the prescriptive period for filing post-conviction relief under La. Code Crim. Proc. Ann. art. 930.8. State v. Stacker, 836 So. 2d 601, 2002 La. App. LEXIS 4150 (Dec. 30, 2002), writ denied by La. 2003-0411, 855 So. 2d 327, 2003 La. LEXIS 2917 (La. Oct. 10, 2003).

Defendant’s second degree battery conviction in violation of La. Rev. Stat. Ann. § 14:34.1 was affirmed because the evidence was legally sufficient to convict defendant of second degree battery and to infer that defendant intended to inflict serious injury to the victim, the sentence imposed was not disproportionate to the severity of the offense nor was it shocking to the sense of justice, and even though the trial court did not advise defendant of the time period within which to apply for post-conviction relief under La. Code Crim. Proc. Ann. art. 930.8(C), that statute did not bestow an enforceable right on an individual defendant. State v. Hunter, 834 So. 2d 6, 2002 La. App. LEXIS 3958 (Dec. 20, 2002).

Trial court erred when it vacated a multiple offender sentence and resentenced defendant 10 years after his original sentence because defendant’s claims regarding his original sentence were time-barred under La. Code Crim. Proc. Ann. art. 930.8. State v. Norwood, 802 So. 2d 721, 2001 La. App. LEXIS 2420 (Aug. 29, 2001).

Trial court’s notification to defendant that he had two years to file an application for post-conviction relief was incomplete because defendant was not informed that the two-year period commenced from the date that his judgment of conviction and sentence became final as required by La. Code Crim. Proc. Ann. art. 930.8. State v. Frickey, 769 So. 2d 791, 2000 La. App. LEXIS 2212 (Sept. 26, 2000).

Trial court’s failure to properly advise defendant of the delay in requesting post-conviction relief has no bearing on defendant’s sentence and is not grounds to reverse the sentence or remand the case for resentencing. State v. Wallace, 754 So. 2d 991, 1999 La. App. LEXIS 2685 (Sept. 24, 1999).

Where a trial court failed to comply with the requirement of La. Code Crim. Proc. Ann. art. 930.8(C) that it inform defendant, at the time of sentence, of the prescriptive period for applying for post-conviction relief, the trial court was ordered to send written notice of the prescriptive period provided by La. Code Crim. Proc. Ann. art. 930.8 to defendant within 10 days of the appellate court’s opinion and to file written proof in the record that defendant received such notice. State v. Fauchetta, 738 So. 2d 104, 1999 La. App. LEXIS 1730 (June 1, 1999), writ denied by La. 1999-1983, 752 So. 2d 176, 2000 La. LEXIS 90 (La. Jan. 7, 2000).

Where defendant was convicted of two counts of distribution of cocaine and sentenced to consecutive 15 year sentences on the two counts, the trial court erred in not advising defendant at sentencing of the prescriptive period for filing post-conviction relief, as mandated by La. Code Crim. Proc. Ann. art. 930.8; the court remanded the case to the trial court to inform defendant of the provisions of art. 930.8. State v. Sanders, 734 So. 2d 1276, 1999 La. App. LEXIS 1479 (May 19, 1999), writ denied by La. 1999-1980, 752 So. 2d 175, 2000 La. LEXIS 96 (La. Jan. 7, 2000), writ denied by La. 2002-0691, 836 So. 2d 129, 2003 La. LEXIS 540 (La. Feb. 14, 2003), writ denied by La. 2003-3084, 888 So. 2d 825, 2004 La. LEXIS 3715 (La. Dec. 10, 2004).

Where a trial court failed to advise defendant of the three-year limitation for applying for post-conviction relief, as required by La. Code Crim. Proc. Ann. art. 930.8, the trial court was required to advise defendant, at resentencing, of the three-year limitation. State v. George, 743 So. 2d 685, 1999 La. App. LEXIS 840 (Mar. 30, 1999), remanded by La. App. 99-887, 751 So. 2d 973, 2000 La. App. LEXIS 1 (La.App. 5 Cir. Jan. 4, 2000).

Trial court’s failure to comply with La. Code Crim. Proc. Ann. art. 930.8(C) was error patent, but, under La. Code Crim. Proc. Ann. art. 921, failure to inform a defendant of the three-year prescriptive period for post-conviction relief did not constitute a ground for reversing the sentence or remanding the case for resentencing, and the trial court was instructed to correct the error on remand. State v. Guzman, 665 So. 2d 512, 1995 La. App. LEXIS 3275 (Nov. 15, 1995), writ of certiorari denied by La. 95-2853, 668 So. 2d 366, 1996 La. LEXIS 702 (La. Feb. 28, 1996).

Where a sentencing judge did not inform a defendant of the prescriptive period for post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8, the defect had no bearing on whether the sentence was excessive and thus was not grounds to reverse the sentence or remand the case for resentencing under La. Code Crim. Proc. Ann. art. 921, and the three-year prescriptive period did not begin to run until the judgment was final under La. Code Crim. Proc. Ann. art. 914 or 922 so prescription was not yet running; given that the purpose of the notice of La. Code Crim. Proc. Ann. art. 930.8 (C) was to inform the defendant of the prescriptive period in advance, the case was remanded with instructions to the trial court to inform the defendant of the provisions of art. 930.8 by sending appropriate written notice to him within 10 days of the rendition of the opinion and to file written proof in the record of the proceedings that he received such notice. State v. Armentor, 649 So. 2d 1187, 1995 La. App. LEXIS 133 (Feb. 1, 1995), writ of certiorari denied by La. 95-0557, 657 So. 2d 1027, 1995 La. LEXIS 1814 (La. June 30, 1995).

Trial court’s failure to inform a defendant of the prescriptive period for post-conviction relief at the time of sentencing had no bearing on whether the sentence was excessive, and was not a grounds for reversing the sentence or remanding for resentencing under La. Code Crim. Proc. Ann. art. 921. State v. Laroux, 631 So. 2d 730, 1994 La. App. LEXIS 232 (Feb. 2, 1994), writ of certiorari denied by La. 94-0577, 637 So. 2d 498, 1994 La. LEXIS 1451 (La. June 3, 1994).

Although at the time of sentencing a trial court did not inform a defendant of the prescriptive period for post-conviction relief, as required by La. Code Crim. Proc. Ann. art. 930.8, the defect had no bearing on whether the sentence was excessive and thus, under La. Code Crim. Proc. Ann. art. 921, was not grounds to reverse the sentence or to remand the case for resentencing, and the three-year prescriptive period did not begin to run until the judgment was final under La. Code Crim. Proc. Ann. art. 914 or 922, so prescription was not yet running, and a Court of Appeal directed the trial court to inform the defendant of the provisions of art. 930.8 by sending appropriate written notice to the defendant within 10 days of the rendition of its opinion and to file written proof in the record that the defendant received the notice. State v. Williams, 617 So. 2d 557, 1993 La. App. LEXIS 1492 (Apr. 7, 1993), writ of certiorari denied by 623 So. 2d 1331, 1993 La. LEXIS 2487 (La. 1993).

•• Corrections, Modifications & Reductions

••• General Overview. — Although the commitment indicated defendant was advised of the two-year prescriptive period for filing an application for post-conviction relief pursuant to La. Code Crim. Proc. Ann. art. 930.8, the transcript did not; thus, on remand, the trial court was instructed to inform defendant of the two-year prescriptive period by sending written notice to him within 10 days after the rendition of the appellate opinion and to file written proof in the record that he received such notice. State v. Welch, 864 So. 2d 204, 2003 La. App. LEXIS 3263 (Nov. 25, 2003), writ denied by La. 2004-0023, 2004 La. LEXIS 2032 (La. June 18, 2004), writ denied by La. 2004-0171, 893 So. 2d 88, 2005 La. LEXIS 1196 (La. Feb. 4, 2005).

••• Time Limitations. — La. Code Crim. Proc. Ann. art. 930.8(C) provides that, at the time of sentencing, the trial court shall inform the defendant of the prescriptive period for applying for post-conviction relief; failure to do so on the part of the trial court has no bearing on the sentence and is not grounds to reverse the sentence or remand the case for resentencing. State v. Lagarde, 758 So. 2d 279, 2000 La. App. LEXIS 348 (Feb. 18, 2000), writ denied by La. 2000-1238, 778 So. 2d 585, 2001 La. LEXIS 431 (La. Feb. 9, 2001).

•• Cruel & Unusual Punishment. — Failure of the trial court at the time of sentencing to inform defendant pursuant to La. Code Crim. Proc. Ann. art. 930.8 of the prescriptive period for post-conviction relief had no bearing on whether the sentence was excessive and thus was not a basis to reverse the sentence or remand the case for resentencing. State v. Mitchell, 649 So. 2d 569, 1994 La. App. LEXIS 2996 (Nov. 2, 1994).

Trial court’s failure to inform defendant of the prescriptive period for post-conviction relief under La. Code Crim. Proc. Ann. art. 930.8 was not reversible error, where it had no bearing on whether defendant’s sentence was excessive. State v. Lemoine, 1993 La. App. LEXIS 2305 (June 2, 1993).

•• Guidelines

••• Adjustments & Enhancements

•••• Criminal History

••••• General Overview. — Because defendant was not, at the time of the original sentencing, advised of the prescriptive period after defendant was sentenced as a multiple offender as required by La. Code Crim. Proc. Ann. art. 930.8, the trial court was instructed on remand to advise defendant accordingly. State v. Brooks, 841 So. 2d 854, 2003 La. App. LEXIS 283 (Feb. 11, 2003).

Defendant’s multiple bill sentence was reversed because he was not accurately informed by the district court of the provisions of La. Code Crim. Proc. Ann. art. 930.8 where the district court merely stated that defendant had three years to file for post-conviction relief. State v. Hopson, 703 So. 2d 767, 1997 La. App. LEXIS 2793 (Nov. 25, 1997).

••••• Prior Felonies. — Aggravated burglary defendant who was a second felony offender had two years in which to file for post-conviction relief from his conviction under La. Code Crim. Proc. Ann. art. 930.8. State v. Jackson, 781 So. 2d 705, 2001 La. App. LEXIS 357 (Feb. 28, 2001), writ denied by La. 2001-1444, 811 So. 2d 899, 2002 La. LEXIS 924 (La. Mar. 15, 2002), writ denied by La. 2001-1234, 811 So. 2d 898, 2002 La. LEXIS 921 (La. Mar. 15, 2002).

•• Imposition. — Trial court’s failure to notify defendant of the prescriptive period for post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8 (C) did not require action on the part of a reviewing court because art. 930.8(C) was supplicatory language and did not bestow an enforceable right upon an individual defendant. State v. Commodore, 774 So. 2d 318, 2000 La. App. LEXIS 2943 (Nov. 21, 2000), writ denied by La. 2000-3485, 800 So. 2d 869, 2001 La. LEXIS 3718 (La. Nov. 2, 2001).

Defendant’s conviction for burglary of an inhabited dwelling in violation of La. Rev. Stat. Ann. § 14:62.2 and the subsequent enhanced re-sentence as a multiple offender in conformance with La. Rev. Stat. Ann. § 15:529.1 were affirmed, but the case was remanded to the trial court with direction to provide defendant with written notice of the prescriptive period for post-conviction relief because the trial court failed to advise defendant of the prescriptive period at the time of sentencing as required by La. Code Crim. Proc. Ann. art. 930.8(C); defendant pled guilty to the burglary charge and was advised of the prescriptive period at the time of the original sentencing, but was not advised of the prescriptive period at the time that the original sentence was vacated and the enhanced sentence as a multiple offender, to which defendant pled guilty, was rendered. State v. Strickland, 716 So. 2d 457, 1998 La. App. LEXIS 2375 (July 28, 1998), writ denied by La. 98-2779, 739 So. 2d 784, 1999 La. LEXIS 862 (La. Mar. 26, 1999).

Remand was required when a trial judge failed to advise defendant that the prescriptive period for post-conviction relief ran from the date the conviction and sentence became final rather from the date of sentencing. State v. Council, 708 So. 2d 1283, 1998 La. App. LEXIS 582 (Mar. 25, 1998).

••• General Overview. — Transcript did not reflect that defendant was advised of the two-year prescriptive period for filing post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8, and remand for resentencing was required. State v. Darensbourg, 871 So. 2d 533, 2004 La. App. LEXIS 681 (Mar. 30, 2004), remanded by La. App. 06-572, 948 So. 2d 1128, 2006 La. App. LEXIS 2936 (La.App. 5 Cir. Dec. 27, 2006).

Although the trial judge informed defendants of the two-year prescriptive period for seeking post-conviction relief, the judge did not tell them when that period began to run, thus, the notice was incomplete, and the matter was remanded to the trial court with instructions to inform defendants of the provisions of La. Code Crim. Proc. Ann. art. 930.8. State v. Cooley, 857 So. 2d 1209, 2003 La. App. LEXIS 2655 (Sept. 30, 2003), writ denied by La. 2003-3107, 869 So. 2d 818, 2004 La. LEXIS 803 (La. Mar. 12, 2004).

Transcript of the enhanced sentencing reflected that the trial judge failed to completely advise defendant of the prescriptive period for filing post-conviction relief, and therefore remand to the district court with instructions to send appropriate written notice to defendant, and to file written proof in the record that defendant received the notice was necessary to comply with La. Code Crim. Proc. Ann. art. 930.8. State v. Pierce, 846 So. 2d 55, 2003 La. App. LEXIS 1028 (Apr. 8, 2003).

Trial court’s instruction on how long defendant had to file for post-conviction relief was incomplete and incorrect pursuant to La. Code Crim. Proc. Ann. art. 930.8; on remand, the trial court was ordered to properly instruct defendant on this issue. State v. Harris, 841 So. 2d 1005, 2003 La. App. LEXIS 453 (Feb. 25, 2003), writ denied by La. 2003-0742, 853 So. 2d 637, 2003 La. LEXIS 2534 (La. Sept. 19, 2003).

When the trial judge properly advised defendant at his original sentencing two weeks before he was sentenced as a multiple offender that he had two years from the date his conviction and sentence became final to file an application for post-conviction relief, remand in order for the trial court to provide the defendant with written instructions on La. Code Crim. Proc. Ann. art. 930.8 was unnecessary. State v. Harris, 817 So. 2d 387, 2002 La. App. LEXIS 1162 (Apr. 30, 2002).

Even though a trial court, at the time of sentencing defendant for his second-degree murder conviction, failed to advise him of the time limitation for the filing of post-conviction relief applications, such failure had no bearing on the sentence and was not grounds to reverse the sentence or remand the case for resentencing; rather, the trial court was directed to give defendant written notice of the prescriptive period for applying for post-conviction relief within 10 days and to file in the trial record written proof that defendant had received the notice. State v. Felder, 809 So. 2d 360, 2001 La. App. LEXIS 2080 (Sept. 28, 2001), writ denied by La. 2001-3027, 827 So. 2d 1173, 2002 La. LEXIS 3081 (La. Oct. 25, 2002).

Failure to inform a defendant of a time limitation under La. Code Crim. Proc. Ann. art. 930.8 does not bestow an enforceable right. State v. Baker, 772 So. 2d 225, 2000 La. App. LEXIS 2607 (Oct. 18, 2000).

While La. Code Crim. Proc. Ann. art. 930.8(C) directs the trial court to inform the defendant of the prescriptive period at the time of sentencing, it does not provide a remedy for an individual defendant who is not told of the limitation period. State v. Dupart, 769 So. 2d 15, 2000 La. App. LEXIS 1420 (May 10, 2000).

Where a trial court informed defendant that she had three years from “this sentencing” in which to seek post-conviction relief, the matter was remanded for the trial court to send appropriate written notice to defendant that the prescriptive period ran from the day the judgment of conviction and sentence became final. State v. George, 751 So. 2d 973, 2000 La. App. LEXIS 1 (Jan. 4, 2000), writ denied by La. 2001-1719, 812 So. 2d 666, 2002 La. LEXIS 1279 (La. Apr. 12, 2002).

On patent error review, an appellate court determined that, at the time of sentencing, the trial court failed to inform a defendant of the prescriptive period within which to apply for post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8, and the appellate court remedied the error by ordering the trial court to send written notice of the prescriptive period to defendant within 10 days of the rendering of the appellate court’s opinion and then file written proof in the record that the defendant received such notice. State v. Hotoph, 750 So. 2d 1036, 1999 La. App. LEXIS 3155 (Nov. 10, 1999), writ denied by La. 2000-0150, 765 So. 2d 1066, 2000 La. LEXIS 2106 (La. June 30, 2000), writ denied by La. 1999-3477, 765 So. 2d 1062, 2000 La. LEXIS 2116 (La. June 30, 2000).

Review of the record for errors patent under La. Code Crim. Proc. Ann. art. 920 revealed that the trial court failed to inform defendant of the three-year prescriptive period for the filing of an application for post-conviction relief, as required by La. Code Crim. Proc. Ann. art. 930.8; therefore, on remand, the trial court was ordered to send written notice of the prescriptive period to defendant within 10 days of the opinion. State v. Edgerson, 742 So. 2d 948, 1999 La. App. LEXIS 2209 (July 27, 1999).

District court’s advice to defendant that she “will have three years from the date of the finality of this sentence to apply for any post-conviction relief” was adequate notification under La. Code Crim. Proc. Ann. art. 930.8 of the prescriptive time limitations for filing post-conviction relief claims. State v. Sneed, 742 So. 2d 904, 1999 La. App. LEXIS 1899 (June 16, 1999).

Where a trial court failed to comply with the requirement of La. Code Crim. Proc. Ann. art. 930.8(C) that it inform defendant, at the time of sentence, of the prescriptive period for applying for post-conviction relief, the trial court was ordered to send written notice of the prescriptive period provided by La. Code Crim. Proc. Ann. art. 930.8 to defendant within 10 days of the appellate court’s opinion and to file written proof in the record that defendant received such notice. State v. Fauchetta, 738 So. 2d 104, 1999 La. App. LEXIS 1730 (June 1, 1999), writ denied by La. 1999-1983, 752 So. 2d 176, 2000 La. LEXIS 90 (La. Jan. 7, 2000).

La. Code Crim. Proc. Ann. art. 930.8 providing for a three-year prescriptive period for post-conviction relief was a directive to a trial court and provided no remedy for an individual defendant. State v. Hannon, 736 So. 2d 323, 1999 La. App. LEXIS 1608 (May 26, 1999), writ denied by La. 99-1911, 751 So. 2d 872, 1999 La. LEXIS 3463 (La. Dec. 17, 1999).

La. Code Crim. Proc. Ann. art. 930.8(C) requires that the trial court inform the defendant of the prescriptive period at the time of sentencing. State v. Lewis, 732 So. 2d 556, 1999 La. App. LEXIS 559 (Mar. 10, 1999), writ denied by La. 1999-2818, 760 So. 2d 334, 2000 La. LEXIS 1241 (La. Apr. 20, 2000).

Where a trial court incorrectly informed defendant that he had three years from the date of sentencing to file an application for writs of review of his sentence, defendant was entitled to written notice, within 10 days of the rendition of the appellate court’s opinion, that the prescriptive period for applying for post-conviction relief begins when the judgment of conviction and sentence became final, and proof of defendant’s receipt of the notice as required to be filed in the record of the proceeding. State v. Salter, 733 So. 2d 58, 1999 La. App. LEXIS 334 (Feb. 24, 1999), writ denied by La. 99-0990, 747 So. 2d 1114, 1999 La. LEXIS 2904 (La. Sept. 24, 1999).

When sentencing defendant for driving while intoxicated the trial court failed to comply with La. Code Crim. Proc. Ann. art. 930.8(C), where the trial court improperly told defendant that the three-year prescriptive period for post-conviction relief began on the date of sentencing rather than on the date that the conviction and sentence became final. State v. Minnifield, 727 So. 2d 1207, 1999 La. App. LEXIS 33 (Jan. 20, 1999), writ denied by La. 99-0516, 745 So. 2d 19, 1999 La. LEXIS 1855 (La. June 18, 1999).

In defendant’s prosecution and conviction for armed robbery, the trial court committed error patent when it failed to properly inform defendant of the prescriptive period for post-conviction relief as mandated by La. Code Crim. Proc. Ann. art. 930.8. State v. Sheridan, 721 So. 2d 58, 1998 La. App. LEXIS 2878 (Oct. 14, 1998).

Where a defendant convicted of sexual battery and molestation of a juvenile was not advised of the three-year time limit for filing an application for post-conviction relief, as required by La. Code Crim. Proc. Ann. art. 930.8, remand was necessary to allow the trial court to send written notice to defendant within 10 days. State v. McQuaig, 718 So. 2d 535, 1998 La. App. LEXIS 2372 (July 28, 1998).

Trial courts must completely advise defendants of the prescriptive period in which to file for post-conviction relief at sentencing as required by La. Code Crim. Proc. Ann. art. 930.8. State v. Gibson, 708 So. 2d 1276, 1998 La. App. LEXIS 581 (Mar. 25, 1998).

On patent error review, a court of appeal determined that the trial court did not advise a defendant, either at his original sentencing or at his habitual offender sentencing, of the prescriptive period for filing post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8(C), and the court remanded the case and ordered the district court to inform defendant of the provisions of La. Code Crim. Proc. Ann. art. 930.8 by sending appropriate written notice to the defendant within 10 days of the rendition of the opinion of the court of appeal and to file written proof in the record that the defendant received the notice. State v. McIntyre, 708 So. 2d 1071, 1998 La. App. LEXIS 86 (Jan. 27, 1998), writ denied by La. 98-1032, 724 So. 2d 753, 1998 La. LEXIS 2799 (La. Sept. 18, 1998).

La. Code Crim. Proc. Ann. art. 930.8(C) requires that a trial judge must inform a defendant of the prescriptive period for post-conviction relief and the remedy for a failure to inform is to remand the case. State v. Spencer, 707 So. 2d 119, 1998 La. App. LEXIS 87 (Jan. 27, 1998).

Under La. Code Crim. Proc. Ann. art. 930.8, the trial court’s failure to inform a defendant of the prescriptive period for post-conviction relief at the time of sentencing was not grounds for resentencing, but did require that the trial court provide such notice. State v. Jackson, 692 So. 2d 659, 1997 La. App. LEXIS 585 (Mar. 26, 1997), writ denied by La. 97-1100, 703 So. 2d 611, 1997 La. LEXIS 3215 (La. Oct. 13, 1997).

Pursuant to La. Code Crim. Proc. Ann. art. 930.8, where the trial court failed to inform defendant that he had three years in which to file any motion for post-conviction relief, the matter was remanded for resentencing. State v. Jiron, 683 So. 2d 769, 1996 La. App. LEXIS 2249 (Oct. 1, 1996).

While the trial court erred in failing to advise defendant about certain statutory provisions under La. Code Crim. Proc. Ann. art. 930.8(C) and La. Code Crim. Proc. Ann. art. 894.1(D), regarding post-conviction relief, his release date, diminution of sentence, eligibility for parole and other matters, these errors were not reversible per La. Code Crim. Proc. Ann. art. 894.1(F). State v. Price, 676 So. 2d 1114, 1996 La. App. LEXIS 1391 (June 25, 1996).

A trial court violated La. Code Crim Proc. Ann. art. 930.8 when it failed at sentencing to inform defendant, who was convicted of second-degree murder, of the prescriptive period for post-conviction relief. State v. Jones, 677 So. 2d 493, 1996 La. App. LEXIS 1040 (May 8, 1996).

La. Code Crim. Proc. Ann. art. 930.8 requires the trial court, at the time of sentencing, to inform a defendant of the prescriptive period for post-conviction relief. State v. Smith, 677 So. 2d 458, 1996 La. App. LEXIS 895 (Apr. 24, 1996).

Although the trial court did not comply with La. Code Crim. Proc. Ann. art. 930.8(C), there was no reversible error because the appropriate remedy was for the trial court to send written notice of the time to file a post-conviction motion to the defendants. State v. Lopez, 666 So. 2d 1200, 1995 La. App. LEXIS 3478 (Dec. 27, 1995).

Trial court’s failure to comply with La. Code Crim. Proc. Ann. art. 930.8(C) was error patent, but, under La. Code Crim. Proc. Ann. art. 921, failure to inform a defendant of the three-year prescriptive period for post-conviction relief did not constitute a ground for reversing the sentence or remanding the case for resentencing, and the trial court was instructed to correct the error on remand. State v. Guzman, 665 So. 2d 512, 1995 La. App. LEXIS 3275 (Nov. 15, 1995), writ of certiorari denied by La. 95-2853, 668 So. 2d 366, 1996 La. LEXIS 702 (La. Feb. 28, 1996).

A trial court’s failure, at the time of sentencing, to give a defendant notice of the prescriptive period for post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8(C) was not grounds for reversal of the sentence or remand; where the sentencing transcript was not included in the record submitted to the appellate court, the trial court was directed to review the sentencing transcript to verify compliance with the requirement and, if the required notice was not provided to the defendant, the trial court was directed to give defendant written notice of the prescriptive period for post-conviction relief within 10 days of the rendition of the appellate court’s opinion and to file proof of defendant’s receipt of such notice in the record of the proceedings. State v. Willars, 661 So. 2d 673, 1995 La. App. LEXIS 2511 (Sept. 27, 1995), writ of certiorari denied by La. 95-2825, 670 So. 2d 1238, 1996 La. LEXIS 984 (La. Mar. 29, 1996).

Trial court’s failure to inform defendant of the prescriptive period for applying for post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8(C) had no bearing on the sentence and was not grounds to reverse the sentence or remand the case for resentencing. State v. Holmes, 658 So. 2d 14, 1995 La. App. LEXIS 1889 (June 23, 1995).

Where a trial judge failed to comply with La. Code Crim. Proc. Ann. arts. 880 and 930.8, a Court of Appeal, after affirming a defendant’s conviction, remanded with instructions to the trial court to comply. State v. Rice, 657 So. 2d 481, 1995 La. App. LEXIS 1456 (June 7, 1995).

Although the trial court did not inform defendant of the prescriptive period for filing a post-conviction petition as required by La. Code Crim. Proc. Ann. art. 930.8, no reversible error occurred because the prescription period did not begin to run until after the judgment became final under La. Code Crim. Proc. Ann. art. 914 or 922. State v. Dunbar, 657 So. 2d 429, 1995 La. App. LEXIS 1408 (May 31, 1995).

Failure of trial judge to advise defendant of the prescription period for post-conviction relief as required by La. Code Crim. Proc. Ann. 930.8(C) could be cured by remanding the case to the trial court and requiring that the trial court so notify defendant within 10 days of the prescription period. State v. Banford, 653 So. 2d 671, 1995 La. App. LEXIS 616 (Mar. 15, 1995), writ denied by La. 98-2777, 739 So. 2d 775, 1999 La. LEXIS 779 (La. Mar. 19, 1999), writ denied by La. 1999-2562, 756 So. 2d 317, 2000 La. LEXIS 843 (La. Mar. 17, 2000).

First degree murder sentencing was remanded on review back to the trial court to ensure that the defendant was informed of the prescriptive period for post-conviction relief as required by statute. State v. Green, 651 So. 2d 435, 1995 La. App. LEXIS 509 (Mar. 1, 1995).

Where a first degree murder defendant was not informed at the time of sentencing of the prescriptive period for post-conviction relief, the appellate court remanded the case back to the trial court so that defendant could be admonished as required by La. Code Crim. Proc. Ann. art. 930.8(C). State v. Perkins, 652 So. 2d 21, 1995 La. App. LEXIS 349 (Feb. 15, 1995).

Where a sentencing judge did not inform a defendant of the prescriptive period for post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8, the defect had no bearing on whether the sentence was excessive and thus was not grounds to reverse the sentence or remand the case for resentencing under La. Code Crim. Proc. Ann. art. 921, and the three-year prescriptive period did not begin to run until the judgment was final under La. Code Crim. Proc. Ann. art. 914 or 922 so prescription was not yet running; given that the purpose of the notice of La. Code Crim. Proc. Ann. art. 930.8 (C) was to inform the defendant of the prescriptive period in advance, the case was remanded with instructions to the trial court to inform the defendant of the provisions of art. 930.8 by sending appropriate written notice to him within 10 days of the rendition of the opinion and to file written proof in the record of the proceedings that he received such notice. State v. Armentor, 649 So. 2d 1187, 1995 La. App. LEXIS 133 (Feb. 1, 1995), writ of certiorari denied by La. 95-0557, 657 So. 2d 1027, 1995 La. LEXIS 1814 (La. June 30, 1995).

Appeals court remanded a case back since the trial judge, at the time of sentencing, did not inform the defendant of the prescriptive period for post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8(C). State v. Byes, 648 So. 2d 1073, 1994 La. App. LEXIS 3618 (Dec. 28, 1994).

Purpose of the notice of La. Code Crim. Proc. Ann. art. 930.8(C) is to inform defendant of the prescriptive period in advance. State v. Broussard, 649 So. 2d 726, 1994 La. App. LEXIS 3161 (Nov. 23, 1994).

In the conviction of defendant for aggravated rape, the trial court committed an error patent under La. Code Crim. Proc. Ann. arts. 921 and 930.8 where it failed to inform the defendant of the prescriptive period for post-conviction relief. State v. Brossette, 634 So. 2d 1309, 1994 La. App. LEXIS 531 (Mar. 2, 1994), writ of certiorari denied by La. 94-0802, 640 So. 2d 1344, 1994 La. LEXIS 1619 (La. June 24, 1994).

Defendant’s case was not required to be reversed or remanded for resentencing under La. Code Crim. Proc. Ann. art. 921, even though at the time of sentencing, the trial court failed to inform defendant of the prescriptive period for post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8. State v. Grant, 627 So. 2d 747, 1993 La. App. LEXIS 3657 (Dec. 1, 1993).

La. Code Crim. Proc. Ann. art. 930.8 provides that, at the time of sentencing, a trial court shall inform the defendant of the prescriptive period for post-conviction relief. State v. Brown, 628 So. 2d 207, 1993 La. App. LEXIS 3672 (Dec. 1, 1993).

Although the trial court made an error patent by failing to inform defendant of the prescriptive period for post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8, such had no bearing on whether defendant’s sentence was excessive, as claimed by defendant on appeal, and thus was not grounds for reversal pursuant to La. Code Crim. Proc. Ann. art. 921. State v. Brown, 624 So. 2d 40, 1993 La. App. LEXIS 2845 (Sept. 22, 1993).

Although the record did not reflect that the sentencing court had complied with the requirements of La. Code Crim. Proc. Ann. art. 930.8 by informing defendant of the prescriptive period for post-conviction relief, the appellate court affirmed defendant’s convictions and sentence, but cured the error by instructing the trial court to issue notice under this statute to the defendant. State v. Silguero, 616 So. 2d 1346, 1993 La. App. LEXIS 1487 (Apr. 7, 1993).

Where the record revealed that the sentencing court did not inform defendant of the prescriptive period for post-conviction relief as per La. Code Crim. Proc. Ann. art. 930.8, this defect had no bearing on whether the sentence was excessive and was not grounds to reverse the sentence or remand the case for resentencing under art. 921. Yet in affirming the conviction and sentence, the appellate court instructed the trial court to inform defendant of the prescriptive period. State v. Fontenot, 616 So. 2d 1353, 1993 La. App. LEXIS 1489 (Apr. 7, 1993), writ of certiorari denied by 623 So. 2d 1334, 1993 La. LEXIS 2544 (La. 1993).

Although at the time of sentencing a trial court did not inform a defendant of the prescriptive period for post-conviction relief, as required by La. Code Crim. Proc. Ann. art. 930.8, the defect had no bearing on whether the sentence was excessive and thus, under La. Code Crim. Proc. Ann. art. 921, was not grounds to reverse the sentence or to remand the case for resentencing, and the three-year prescriptive period did not begin to run until the judgment was final under La. Code Crim. Proc. Ann. art. 914 or 922, so prescription was not yet running, and a Court of Appeal directed the trial court to inform the defendant of the provisions of art. 930.8 by sending appropriate written notice to the defendant within 10 days of the rendition of its opinion and to file written proof in the record that the defendant received the notice. State v. Williams, 617 So. 2d 557, 1993 La. App. LEXIS 1492 (Apr. 7, 1993), writ of certiorari denied by 623 So. 2d 1331, 1993 La. LEXIS 2487 (La. 1993).

Although the trial court failed to inform defendant of the prescriptive period for post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8, such a defect was not grounds for reversal or resentencing under La. Code Crim. Proc. Ann. art. 921. State v. Hayes, 614 So. 2d 880, 1993 La. App. LEXIS 975 (Mar. 3, 1993).

Although a trial court did not inform defendant of the prescriptive period for post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8, such a defect was not grounds to reverse defendant’s sentence or remand for resentencing. State v. Rupp, 614 So. 2d 1323, 1993 La. App. LEXIS 979 (Mar. 3, 1993).

Trial court erred in failing to inform defendant at the time of sentencing of the prescriptive period for post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8; hence, the court was ordered to inform defendant in writing of such prescriptive period and to file written proof of such notification in the record. State v. Reeves, 613 So. 2d 1061, 1993 La. App. LEXIS 399 (Feb. 3, 1993), writ of certiorari denied by 619 So. 2d 543, 1993 La. LEXIS 1865 (La. 1993).

Trial court’s failure at the time of sentencing to inform defendant of the prescriptive period for post-conviction relief had no bearing on whether the sentence was excessive and thus was not grounds to reverse a sentence or remand for resentencing. State v. Perow, 607 So. 2d 888, 1992 La. App. LEXIS 3255 (Oct. 28, 1992), writ denied by La. 93-0947, 653 So. 2d 562, 1995 La. LEXIS 1061 (La. Apr. 21, 1995).

In the State’s prosecution of defendant for attempted manslaughter, the trial court’s failure to inform defendant of the prescriptive period for post-conviction relief under La. Code Crim. Proc. Ann. arts. 921 and 930.8 had no bearing on whether defendant’s sentence was excessive, and thus was not grounds for reversal. State v. Salone, 605 So. 2d 229, 1992 La. App. LEXIS 2724 (Sept. 23, 1992).

La. Code Crim. Proc. Ann. art. 930.8 requires that at the time of sentencing a trial court shall inform the defendant of the prescriptive period for post-conviction relief. State v. Mock, 602 So. 2d 776, 1992 La. App. LEXIS 2023 (June 24, 1992).

Where La. Code Crim. Proc. Ann. art. 930.8(C) required that, at the time of sentencing, a trial court had to inform a defendant of the three-year prescriptive period in which to apply for post-conviction relief, and because the record did not show that a trial court so informed a defendant, the Court of Appeals of Louisiana directed the trial court to inform the defendant, and all future convicted defendants, of the provisions of La. Code Crim. Proc. Ann. art. 930.8. State v. Smith, 600 So. 2d 745, 1992 La. App. LEXIS 1403 (May 13, 1992).

••• Allocution. — Where, in sentencing defendant, the trial court neglected to inform him of the prescriptive period for post-conviction relief provided in La. Code Crim. Proc. Ann. art. 930.8, the court found it unnecessary to reverse but held that a remand was sufficient for the formal notification. State v. Morrison, 795 So. 2d 465, 2001 La. App. LEXIS 1934 (Aug. 28, 2001), writ denied by La. 2001-2856, 822 So. 2d 614, 2002 La. LEXIS 2402 (La. Aug. 16, 2002).

Notice that defendant received of the three-year period for filing post-conviction relief at the taking of his guilty plea instead of as required by La. Code Crim. Proc. Ann. art. 930.8 at sentencing was sufficient; nonetheless, the appellate court directed that the trial court inform defendant of art. 930.8 by sending written notice within 10 days of the rendition of the appellate court’s opinion and that it file in the record written proof of defendant’s receipt of the notice. State v. Hardaway, 715 So. 2d 507, 1998 La. App. LEXIS 1497 (June 3, 1998), writ denied by La. 98-1888, 730 So. 2d 930, 1998 La. LEXIS 3450 (La. Nov. 13, 1998).

Failure of the trial judge to inform the defendant of the prescriptive period for post-conviction relief as mandated by La. Code Crim. Proc. Ann. art. 930.8(C) was unnecessary because the defendant filed a motion for an out-of time appeal thus exercising his right to post-conviction relief. State v. Bradford, 676 So. 2d 1108, 1996 La. App. LEXIS 1393 (June 25, 1996).

Failure to inform defendant of the prescriptive period for applying for post-conviction relief was not grounds for reversing his sentence or remanding the case for resentencing. State v. Bannister, 658 So. 2d 16, 1995 La. App. LEXIS 1967 (June 28, 1995).

At the time defendant pled guilty, he was informed of the three-year time limitation for filing post-conviction relief, but it was error, under La. Code Crim. Proc. Ann. art. 930.8(C), to fail to inform defendant at the time of sentencing. State v. Jones, 657 So. 2d 424, 1995 La. App. LEXIS 1382 (May 31, 1995).

Although the trial court erred when it failed to inform the defendant of the prescriptive period for post-conviction relief, pursuant to La. Code Crim. Proc. Ann. art. 930.8, the prescriptive period did not begin to run until the judgment was final under La. Code Crim. Proc. Ann. art. 914 or 922; therefore, the cause was remanded to the trial court to provide the defendant notice of the prescriptive period. State v. Moore, 620 So. 2d 515, 1993 La. App. LEXIS 2345 (June 16, 1993).

••• Factors. — La. Code Crim. Proc. Ann. art. 930.8 provides that a defendant has three years after his judgment of conviction and sentence becomes final within which to apply for post-conviction relief; La. Code Crim. Proc. Ann. art. 930.8(C) requires that the trial court inform the defendant of the three-year prescriptive period at the time of sentencing. State v. Francis, 727 So. 2d 1235, 1999 La. App. LEXIS 146 (Jan. 26, 1999), writ denied by La. 99-0671, 746 So. 2d 597, 1999 La. LEXIS 1784 (La. June 25, 1999).

••• Pronouncement. — After a conviction for attempted aggravated rape, a trial court erred by failing to advise defendant of the sexual offender registration requirements; further, the trial court should have advised defendant of the time permitted for post-conviction proceedings. State v. McLelland, 860 So. 2d 31, 2003 La. App. LEXIS 2848 (Oct. 15, 2003), writ denied by La. 2003-3372, 871 So. 2d 347, 2004 La. LEXIS 1018 (La. Mar. 26, 2004).

While a commitment reflected that a trial court advised defendant that he had two years after the judgment of conviction and sentence became final to seek post-conviction relief, the transcript revealed that the trial court informed defendant that he had three years; because the applicable prescriptive period was two years, the trial court was directed to serve defendant with a written notice of the correct prescriptive period. State v. Harbor, 775 So. 2d 1082, 2000 La. App. LEXIS 2945 (Nov. 28, 2000).

The failure to inform the defendant at the time of sentencing of the prescriptive period for post-conviction relief was not a ground for vacating the sentence; the appropriate remedy was to remand the case with an instruction to the trial judge to inform defendant of the provisions of La. Code Crim. Proc. Ann. art. 930.8 by sending written notice to defendant within 10 days after the rendition of this opinion and to file written proof in the record that defendant received such notice. State v. Crossley, 653 So. 2d 631, 1995 La. App. LEXIS 606 (Mar. 15, 1995), writ of certiorari denied by La. 95-0959, 660 So. 2d 459, 1995 La. LEXIS 2165 (La. Sept. 15, 1995).

A trial court committed an error patent when it failed to inform defendant, whom the court convicted of first degree murder, of the three-year prescriptive period for post-conviction relief, as required by La. Code Crim. Proc. Ann. art. 930.8; upon affirming the judgment of conviction and sentence, which was not impacted by the failure to inform defendant of the prescriptive period, the court ordered the trial court to so inform defendant within 10 days of its judgment. State v. Magee, 643 So. 2d 497, 1994 La. App. LEXIS 2604 (Oct. 5, 1994).

In the conviction of defendant for armed robbery, the trial court’s failure to inform defendant of the prescriptive period for post-conviction relief under La. Code Crim. Proc. Ann. art. 930.8(C) was not grounds to reverse the sentence or remand the case for resentencing under La. Code Crim. Proc. Ann. art. 921. State v. Duncan, 635 So. 2d 653, 1994 La. App. LEXIS 1008 (Apr. 6, 1994), writ denied by La. 94-1067, 644 So. 2d 649, 1994 La. LEXIS 2497 (La. Oct. 28, 1994).

Where the trial court failed to inform defendant of the prescriptive period for post-conviction relief pursuant to La. Code Crim. Proc. Ann. art. 930.8, the trial court was instructed to inform the defendant on remand. State v. Jackson, 618 So. 2d 42, 1993 La. App. LEXIS 1757 (May 5, 1993).

Trial court’s failure to advise defendant, who was convicted of possession and distribution of cocaine, as to the prescriptive period for seeking post-conviction relief did not constitute reversible error or a need to remand the sentences imposed; the court directed that defendant be informed of the applicable time period. State v. Colbert, 615 So. 2d 32, 1993 La. App. LEXIS 988 (Mar. 3, 1993).

The trial court committed an error patent by not informing defendant, at his sentencing for possession of cocaine, of the prescriptive period for seeking post-conviction relief, as required by La. Code Crim. Proc. Ann. art. 930.8(C). State v. Sumlin, 605 So. 2d 608, 1992 La. App. LEXIS 2528 (Aug. 19, 1992).

•• Proportionality. — Trial court’s failure at the time of sentencing to inform defendant of the prescriptive period for post-conviction relief had no bearing on whether the sentence was excessive and thus was not grounds to reverse a sentence or remand for resentencing. State v. Perow, 607 So. 2d 888, 1992 La. App. LEXIS 3255 (Oct. 28, 1992), writ denied by La. 93-0947, 653 So. 2d 562, 1995 La. LEXIS 1061 (La. Apr. 21, 1995).

• Postconviction Proceedings. — Defendants’ convictions were affirmed, but their case was remanded so that the trial court could properly advise them of the prescriptive period for post-conviction relief under La. Code Crim. Proc. Ann. art. 930.8; trial judge erroneously told defendants they had two years from their sentencing date, not two years from the date their convictions and sentences were final, to apply for post-conviction relief. State v. Evans, 811 So. 2d 994, 2002 La. App. LEXIS 295 (Feb. 26, 2002).

Trial court’s failure to advise defendant of the prescriptive period for filing applications for post-conviction relief was not reversible error because La. Code Crim. Proc. Ann. art. 930.8 contained merely precatory language and did not bestow an enforceable right upon an individual defendant. State v. Handy, 779 So. 2d 103, 2001 La. App. LEXIS 211 (Jan. 24, 2001), writ denied by La. 2001-1896, 812 So. 2d 651, 2002 La. LEXIS 1033 (La. Mar. 28, 2002).

In a defendant’s criminal prosecution, the trial court’s failure to comply with La. Code Crim. Proc. Ann. art. 930.8(C) was not an error patent and required no action on the part of the appellate court. State v. Prater, 762 So. 2d 82, 2000 La. App. LEXIS 1481 (Apr. 26, 2000).

Prescriptive period under La. Code Crim. Proc. Ann. art. 930.8 is not an ex post facto law violative of the United States and Louisiana Constitutions. State v. Gassenberger, 750 So. 2d 1002, 1999 La. App. LEXIS 2927 (Oct. 26, 1999), remanded by La. App. 2002-658, 836 So. 2d 271, 2002 La. App. LEXIS 3846 (La.App. 5 Cir. Dec. 11, 2002).

The trial court erred in failing to properly advise the defendant of the prescriptive period for post-conviction relief as set out in La. Code Crim. Proc. Ann. art. 930.8 by informing the defendant that he had “three years from today’s date in which to file any post-conviction relief,” when defendant should have been advised that he had three years following the finality of the judgment of conviction and sentence. State v. Revader, 735 So. 2d 875, 1999 La. App. LEXIS 1571 (May 19, 1999).

La. Code Crim. Proc. Ann. art. 930.8 dictates that, except under certain limited circumstances, a defendant must file his application for post-conviction relief within three years after his judgment of conviction. State v. Bridgewater, 726 So. 2d 987, 1998 La. App. LEXIS 3734 (Dec. 16, 1998).

Defendant’s theft of property conviction was upheld although the trial court neglected to inform him of his prescriptive right to post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8. State v. Pratt, 671 So. 2d 21, 1996 La. App. LEXIS 634 (Feb. 27, 1996).

At the time defendant pled guilty, he was informed of the three-year time limitation for filing post-conviction relief, but it was error, under La. Code Crim. Proc. Ann. art. 930.8(C), to fail to inform defendant at the time of sentencing. State v. Jones, 657 So. 2d 424, 1995 La. App. LEXIS 1382 (May 31, 1995).

In the conviction of defendant for armed robbery, the trial court’s failure to inform defendant of the prescriptive period for post-conviction relief under La. Code Crim. Proc. Ann. art. 930.8(C) was not grounds to reverse the sentence or remand the case for resentencing under La. Code Crim. Proc. Ann. art. 921. State v. Duncan, 635 So. 2d 653, 1994 La. App. LEXIS 1008 (Apr. 6, 1994), writ denied by La. 94-1067, 644 So. 2d 649, 1994 La. LEXIS 2497 (La. Oct. 28, 1994).

In the conviction of defendant for aggravated rape, the trial court committed an error patent under La. Code Crim. Proc. Ann. arts. 921 and 930.8 where it failed to inform the defendant of the prescriptive period for post-conviction relief. State v. Brossette, 634 So. 2d 1309, 1994 La. App. LEXIS 531 (Mar. 2, 1994), writ of certiorari denied by La. 94-0802, 640 So. 2d 1344, 1994 La. LEXIS 1619 (La. June 24, 1994).

•• General Overview. — Remand to the trial court was proper where the trial court failed to inform defendant of the prescriptive period for filing post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8. State v. Nellon, 902 So. 2d 434, 2005 La. App. LEXIS 1081 (Apr. 26, 2005).

After reviewing the record for errors patent, the appellate court discovered one error that needed correction. The original commitment order, and the multiple offender commitment, both indicated that the defendant was advised of the period to seek post-conviction relief, but the transcript to did not reflect this advisement; because the transcript prevailed, the trial court was instructed to inform defendant of the prescriptive period. State v. Marsalis, 902 So. 2d 1081, 2005 La. App. LEXIS 1088 (Apr. 26, 2005).

Trial court erred in failing to properly advise defendant of the prescriptive period for applying for post-conviction relief under La. Code Crim. Proc. Ann. art. 930.8 because at the time of sentencing, the judge instructed him that he had “two years to file for post-conviction relief;” however, that instruction was insufficient because the statute provided that a defendant had two years after the judgment of conviction and sentence had become final in which to file a post-conviction relief application. State v. Walker, 902 So. 2d 526, 2005 La. App. LEXIS 1097 (Apr. 26, 2005), writ denied by La. 2005-2005, 924 So. 2d 1014, 2006 La. LEXIS 740 (La. Feb. 17, 2006).

Court did not abuse its discretion in granting defendant’s application for post-conviction relief because evidence existed that might have shown that he was not the perpetrator of the crimes of rape and kidnapping. The State did not deny that it withheld evidence, nor did it argue that it was prejudiced by the lateness of defendant’s application; thus, the application was not time barred under La. Code Crim. Proc. Ann. art. 930.8(B). State v. Kenner, 900 So. 2d 948, 2005 La. App. LEXIS 1000 (Mar. 23, 2005), vacated by, remanded by La. 05-1052, 917 So. 2d 1081, 2005 La. LEXIS 2583 (La. Dec. 16, 2005).

In an armed robbery case, although an application for post-conviction relief was timely filed under La. Code Crim. Proc. Ann. art. 930.8(A) within two years after the judgment of conviction and sentence became final, a previous ruling precluded consideration of the legality of a habitual offender adjudication, which was also unpreserved for review. State v. Donaldson, 880 So. 2d 39, 2004 La. App. LEXIS 1847 (July 14, 2004), writ denied by La. 2004-2056, 891 So. 2d 668, 2005 La. LEXIS 60 (La. Jan. 7, 2005).

Trial court’s advisal to defendant of the prescriptive period for seeking post-conviction relief as mandated by La. Code Crim. Proc. Ann. art. 930.8 was incomplete which was an error patent; therefore, the matter was remanded for the district court to inform defendant of the provisions of La. Code Crim. Proc. Ann. art. 930.8 by sending appropriate written notice to defendant within 10 days of the rendition of the appellate court’s opinion. State v. Forrest, 876 So. 2d 187, 2004 La. App. LEXIS 1378 (May 26, 2004).

Trial court’s failure to advise defendant of the two-year prescriptive period for filing an application for post-conviction relief, pursuant to La. Code Crim. Proc. Ann. art. 930.8, was an error patent requiring remand for the trial court to provide such notice. State v. Torregano, 875 So. 2d 842, 2004 La. App. LEXIS 1157 (May 11, 2004).

In a criminal appeal, where the record did not show that the judge instructed defendant on the prescriptive period in which to file an application for post-conviction relief, the trial court was ordered to supply defendant with written notice of the prescriptive period under La. Code Crim. Proc. Ann. art. 930.8, and to file written proof of said notice in the record. State v. Stein, 874 So. 2d 279, 2004 La. App. LEXIS 1069 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1345, 885 So. 2d 1122, 2004 La. LEXIS 3334 (La. Nov. 8, 2004).

In a criminal appeal, the court remanded defendant’s case because the trial judge failed to advise defendant of the prescriptive period for post-conviction relief, as required by La. Code Crim. Proc. Ann. art. 930.8. State v. Crawford, 873 So. 2d 768, 2004 La. App. LEXIS 1077 (Apr. 27, 2004), writ denied by La. 2004-1744, 901 So. 2d 1083, 2005 La. LEXIS 1516 (La. May 6, 2005).

Inmate was prevented from receiving the cost-free documents he sought, where with regard to his 1995 conviction, his present confinement satisfied the custody requirement of La. Code Crim. Proc. Ann. art. 924 for purposes of post-conviction relief; however, the inmate could no longer collaterally attack that guilty plea in the court of conviction, because the application would be time barred as a matter of La. Code Crim. Proc. Ann. art. 930.8, and he could not collaterally attack his habitual offender sentence in the court of his current conviction on the basis of defects in that 1995 plea colloquy, because claims of sentencing error are not cognizable in post-conviction proceedings under La. Code Crim. Proc. Ann. art. 930.3. State v. Brown, 870 So. 2d 976, 2004 La. LEXIS 849 (Mar. 25, 2004).

Trial court was ordered to fully inform defendant of the provisions of La. Code Crim. Proc. Ann. art. 930.8 on remand, where the record showed that the trial court failed to inform defendant that the prescriptive period for filing an application for post-conviction relief began to run when the judgment of conviction and sentence became final. State v. Guilbeau, 869 So. 2d 201, 2004 La. App. LEXIS 308 (Feb. 23, 2004), writ denied by La. 2004-2553, 896 So. 2d 28, 2005 La. LEXIS 404 (La. Feb. 18, 2005).

Where the court of appeal could not ascertain from the record whether defendant had been correctly informed as to the prescriptive period for post-conviction relief, the court of appeal remanded the case and ordered the trial court to send written notice to defendant of the prescriptive period. State v. Stewart, 866 So. 2d 1016, 2004 La. App. LEXIS 73 (Jan. 27, 2004), writ denied by La. 2004-0449, 876 So. 2d 832, 2004 La. LEXIS 2218 (La. June 25, 2004).

Remand of a criminal case was necessary because a trial court failed to advise defendant of the appropriate time limitations for filing an application for post-conviction relief. State v. Roca, 866 So. 2d 867, 2004 La. App. LEXIS 14 (Jan. 13, 2004), writ denied by La. 2004-0583, 877 So. 2d 143, 2004 La. LEXIS 2310 (La. July 2, 2004), writ denied by La. 2005-2137, 927 So. 2d 304, 2006 La. LEXIS 1540 (La. May 5, 2006).

Where the record showed that defendant was not properly informed of the commencement of the time for filing a motion for post-conviction relief, a remand of a criminal case was necessary. State v. Hotard, 864 So. 2d 748, 2003 La. App. LEXIS 3663 (Dec. 30, 2003).

Where the trial judge failed to advise defendant of the prescriptive period for filing post-conviction relief in accordance with La. Code Crim. Proc. Ann. art. 930.8, the matter was remanded and the trial court was instructed to send the appropriate written notice to defendant of the prescriptive period for post-conviction relief, and to file written proof in the record that defendant received the notice within 10 days of the rendering of the appellate court’s opinion. State v. Fernandez, 864 So. 2d 764, 2003 La. App. LEXIS 3688 (Dec. 30, 2003).

Trial court committed one error patent in failing to completely advise defendant of the time period for seeking post-conviction relief; while the commitment reflected a proper advisal, where the transcript conflicted with the minute entry, the transcript prevailed. State v. Gurganus, 864 So. 2d 771, 2003 La. App. LEXIS 3689 (Dec. 30, 2003), writ denied by La. 2004-0254, 876 So. 2d 75, 2004 La. LEXIS 1902 (La. June 4, 2004).

Where the transcript did not reflect that the trial judge advised defendant of the prescriptive period for post-conviction relief in accordance with La. Code Crim. Proc. Ann. art. 930.8, the appellate court remanded the matter to the trial court and instructed the trial court to send appropriate written notice to defendant of the prescriptive period for post-conviction relief, and to file written proof in the record that defendant received the notice within 10 days of the rendering of the appellate court’s opinion. State v. Robertson, 864 So. 2d 875, 2003 La. App. LEXIS 3691 (Dec. 30, 2003).

Defendant was not informed of the two-year time limit for filing post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8; thus, the case was remanded to the trial court so that it could inform defendant of the provisions of art. 930.8 by sending appropriate written notice to defendant within 10 days of the rendition of the appellate court’s opinion and to file written proof that defendant received the notice in the record of the proceedings. State v. Cooper, 862 So. 2d 512, 2003 La. App. LEXIS 3569 (Dec. 23, 2003), writ denied by La. 2004-0236, 876 So. 2d 74, 2004 La. LEXIS 1900 (La. June 4, 2004).

In a review for errors patent according to La. Code Crim. Proc. Ann. art. 920, the court found that the trial court failed to advise defendant of the prescriptive period for filing post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8; thus, the court remanded for the proper instruction. State v. Lee, 864 So. 2d 654, 2003 La. App. LEXIS 3361 (Dec. 9, 2003).

Effective August 15, 1999, La. Code Crim. Proc. Ann. art. 930.8 was amended to shorten the period for filing applications for post-conviction relief to two years after the judgment of conviction and sentence has become final, and the amendment should be applied retroactively. State v. Mickel, 864 So. 2d 661, 2003 La. App. LEXIS 3370 (Dec. 9, 2003), writ denied by La. 2004-2515, 904 So. 2d 692, 2005 La. LEXIS 2027 (La. June 17, 2005).

Where defendant was convicted and sentenced for being a felon in possession of a firearm, his application to file an out-of-time appeal filed four years later was untimely; thus, his appeal was dismissed. State v. Mickel, 864 So. 2d 661, 2003 La. App. LEXIS 3370 (Dec. 9, 2003), writ denied by La. 2004-2515, 904 So. 2d 692, 2005 La. LEXIS 2027 (La. June 17, 2005).

When the trial judge fails to inform a defendant of the prescriptive period for filing a post-conviction relief application, the court of appeal typically remands the matter, ordering the district court to inform the defendant of the provisions of La. Code Crim. Proc. Ann. art. 930.8 by sending appropriate written notice to the defendant within 10 days of the rendition of opinion, and to file written proof of such notice in the record. State v. Behre, 864 So. 2d 668, 2003 La. App. LEXIS 3374 (Dec. 9, 2003).

On review of a criminal conviction, where the court of appeal found a conflict in the transcript indicating that the trial court erred by failing to inform defendant of the deadline for filing a post-conviction application pursuant to La. Code Crim. Proc. Ann. art. 930.8, the case was remanded for the district court judge to send defendant written notice of the proper prescriptive period for post-conviction relief. State v. Behre, 864 So. 2d 668, 2003 La. App. LEXIS 3374 (Dec. 9, 2003).

Although the commitment indicated defendant was advised of the two-year prescriptive period for filing an application for post-conviction relief pursuant to La. Code Crim. Proc. Ann. art. 930.8, the transcript did not; thus, on remand, the trial court was instructed to inform defendant of the two-year prescriptive period by sending written notice to him within 10 days after the rendition of the appellate opinion and to file written proof in the record that he received such notice. State v. Welch, 864 So. 2d 204, 2003 La. App. LEXIS 3263 (Nov. 25, 2003), writ denied by La. 2004-0023, 2004 La. LEXIS 2032 (La. June 18, 2004), writ denied by La. 2004-0171, 893 So. 2d 88, 2005 La. LEXIS 1196 (La. Feb. 4, 2005).

Pursuant to the court’s review for patent errors under La. Code Crim. Proc. Ann. art. 920, the court found two errors, including that the trial court did not advise defendant of the prescriptive period for applying to post-conviction relief pursuant to La. Code Crim. Proc. Ann. art. 930.8, and that there was a discrepancy between the transcript of the habitual offender sentencing hearing and the corresponding commitment; the errors were to be corrected on remand. State v. Cowart, 862 So. 2d 225, 2003 La. App. LEXIS 3279 (Nov. 25, 2003).

In the court’s review for errors patent pursuant to La. Code Crim. Proc. Ann. art. 920, the court found that the trial court did not adequately advise defendant of the prescriptive period for seeking post-conviction relief pursuant to La. Code Crim. Proc. Ann. art. 930.8, and thus the case was remanded for such notice to be given. State v. Blanchard, 861 So. 2d 657, 2003 La. App. LEXIS 3138 (Nov. 12, 2003), writ denied by La. 2003-3389, 883 So. 2d 1045, 2004 La. LEXIS 3118 (La. Oct. 15, 2004).

The court remanded because defendant was not informed of the prescriptive period for filing post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8; the trial court was directed to inform defendant of the provisions of art. 930.8 by sending appropriate written notice to him within 10 days of the rendition of the opinion and to file written proof that defendant received the notice in the record of the proceedings. State v. Bey, 857 So. 2d 1268, 2003 La. App. LEXIS 2836 (Oct. 15, 2003).

After a conviction for attempted aggravated rape, a trial court erred by failing to advise defendant of the sexual offender registration requirements; further, the trial court should have advised defendant of the time permitted for post-conviction proceedings. State v. McLelland, 860 So. 2d 31, 2003 La. App. LEXIS 2848 (Oct. 15, 2003), writ denied by La. 2003-3372, 871 So. 2d 347, 2004 La. LEXIS 1018 (La. Mar. 26, 2004).

Defendant’s conviction for second-degree murder was proper; however, the court remanded because the trial court failed to inform defendant of the two-year time limit for filing post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8. State v. Chesson, 856 So. 2d 166, 2003 La. App. LEXIS 2642 (Oct. 1, 2003), writ denied by La. 2003-2913, 867 So. 2d 686, 2004 La. LEXIS 559 (La. Feb. 13, 2004).

Although the trial judge informed defendants of the two-year prescriptive period for seeking post-conviction relief, the judge did not tell them when that period began to run, thus, the notice was incomplete, and the matter was remanded to the trial court with instructions to inform defendants of the provisions of La. Code Crim. Proc. Ann. art. 930.8. State v. Cooley, 857 So. 2d 1209, 2003 La. App. LEXIS 2655 (Sept. 30, 2003), writ denied by La. 2003-3107, 869 So. 2d 818, 2004 La. LEXIS 803 (La. Mar. 12, 2004).

Because defendant did not obtain his 1979 guilty plea transcript until November 2001, well after the multiple bill adjudication hearings in two later cases, the facts upon which his claim was predicated, i.e., he was not adequately advised of his Boykin rights, were not known to him or his attorney; therefore, the exception set forth in La. Code Crim. Proc. Ann. art. 930.8(A)(1) was applicable to defendant’s motion to vacate the sentence and set aside the 1979 plea. State v. Jarrow, 857 So. 2d 12, 2003 La. App. LEXIS 2533 (Sept. 10, 2003).

Case was remanded where the trial court failed to inform juvenile defendant of the two-year prescriptive period for filing for post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8. State ex rel. J. F., 851 So. 2d 1282, 2003 La. App. LEXIS 2253 (Aug. 6, 2003).

Where the record on its face showed that defendant was not informed of the two-year time limit for filing post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8, such constituted an error patent, and on remand from the criminal appeal, the trial court was directed to inform defendant of the provisions of art. 930.8 and to file written proof that defendant received the notice in the record of the proceedings. State v. Pierre, 854 So. 2d 945, 2003 La. App. LEXIS 1730 (June 11, 2003), writ denied by La. 2003-2042, 864 So. 2d 626, 2004 La. LEXIS 189 (La. Jan. 16, 2004).

In reviewing the record in the course of defendant’s appeal from a life sentence imposed after his conviction on eight counts of robbery, the court found an error patent in the trial court’s failure to advise defendant of the prescriptive period for post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8; hence, the court remanded the case with instructions for the trial court to make a record of so advising defendant. State v. Dupre, 848 So. 2d 149, 2003 La. App. LEXIS 1601 (May 28, 2003), writ denied by La. 2003-1978, 872 So. 2d 509, 2004 La. LEXIS 1737 (La. May 14, 2004).

In reviewing the record in the course of defendant’s appeal from a conviction for purse snatching, the court found an error patent in the trial court’s failure to advise defendant of the prescriptive period for post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8; hence, the court remanded the case with instructions for the trial court to make a record of so advising defendant. State v. Boss, 848 So. 2d 75, 2003 La. App. LEXIS 1603 (May 28, 2003), writ denied by La. 2003-1968, 872 So. 2d 508, 2004 La. LEXIS 1736 (La. May 14, 2004).

Where the record showed that the trial court did not advise the defendant at sentencing of the time period for applying for post-conviction relief; defendant’s conviction was affirmed because the language of La. Code Crim. Proc. Ann. art. 930.8(C) was supplicatory and did not bestow an enforceable right on an individual defendant. State v. Alsay, 847 So. 2d 144, 2003 La. App. LEXIS 1417 (May 14, 2003).

Where a trial court did not indicate to defendant when the prescriptive period for filing post-conviction relief pursuant to La. Code Crim. Proc. Ann. art. 930.8 began to run, on appeal the court remanded the matter with instructions to inform defendant by written notice within 10 days of the order of the provisions and to file written proof in the record of defendant’s receipt of such notice. State v. Landry, 845 So. 2d 1233, 2003 La. App. LEXIS 1205 (Apr. 29, 2003), writ of certiorari denied by La. 2003-1684, 861 So. 2d 556, 2003 La. LEXIS 3715 (La. Dec. 19, 2003).

Although defendant’s convictions for aggravated rape and aggravated carnal knowledge of a juvenile were affirmed, the matter was remanded as the trial judge did not advise the defendant of the appropriate prescriptive period for filing post-conviction relief as required, and the trial judge did not provide the defendant with written notification of the registration requirements of La. Rev. Stat. Ann. § 15:542, as required by La. Rev. Stat. Ann. § 15:543(A). State v. Simmons, 845 So. 2d 1249, 2003 La. App. LEXIS 1430 (Apr. 29, 2003).

Transcript of the enhanced sentencing reflected that the trial judge failed to completely advise defendant of the prescriptive period for filing post-conviction relief, and therefore remand to the district court with instructions to send appropriate written notice to defendant, and to file written proof in the record that defendant received the notice was necessary to comply with La. Code Crim. Proc. Ann. art. 930.8. State v. Pierce, 846 So. 2d 55, 2003 La. App. LEXIS 1028 (Apr. 8, 2003).

Where a trial judge failed to inform defendant of the prescriptive period for post-conviction relief, a remand was necessary; the trial judge was ordered to provide notice in writing and file proof of the notice in the record. State v. Woodward, 844 So. 2d 236, 2003 La. App. LEXIS 709 (Mar. 25, 2003).

Pursuant to a review under La. Code Crim. Proc. Ann. art. 920, the court found an error patent in the trial court’s failure to give defendant notice of his time limit for applying for post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8(C); however, the court found that the error did not warrant reversal where it could be corrected on remand. State v. Williams, 839 So. 2d 1095, 2003 La. App. LEXIS 598 (Mar. 5, 2003).

Trial court’s instruction on how long defendant had to file for post-conviction relief was incomplete and incorrect pursuant to La. Code Crim. Proc. Ann. art. 930.8; on remand, the trial court was ordered to properly instruct defendant on this issue. State v. Harris, 841 So. 2d 1005, 2003 La. App. LEXIS 453 (Feb. 25, 2003), writ denied by La. 2003-0742, 853 So. 2d 637, 2003 La. LEXIS 2534 (La. Sept. 19, 2003).

Remand was required where lower court had failed to adequately advise defendant of the commencement date for the prescriptive period for filing post-conviction relief under La. Code Crim. Proc. Ann. art. 930.8. State v. Stacker, 836 So. 2d 601, 2002 La. App. LEXIS 4150 (Dec. 30, 2002), writ denied by La. 2003-0411, 855 So. 2d 327, 2003 La. LEXIS 2917 (La. Oct. 10, 2003).

Trial judge failed to advise defendant of the prescriptive period for post-conviction relief in accordance with the rule, at either the original sentencing or the habitual offender sentencing; thus, the appellate court remanded the case with an order for the trial judge to send written notice to defendant that his application for post-conviction relief had to be filed no more than two years after the judgment of conviction and sentence had become final. State v. Pierre, 834 So. 2d 1229, 2002 La. App. LEXIS 4175 (Dec. 30, 2002), writ denied by La. 2003-0508, 855 So. 2d 755, 2003 La. LEXIS 3022 (La. Oct. 17, 2003).

Defendant’s second degree battery conviction in violation of La. Rev. Stat. Ann. § 14:34.1 was affirmed because the evidence was legally sufficient to convict defendant of second degree battery and to infer that defendant intended to inflict serious injury to the victim, the sentence imposed was not disproportionate to the severity of the offense nor was it shocking to the sense of justice, and even though the trial court did not advise defendant of the time period within which to apply for post-conviction relief under La. Code Crim. Proc. Ann. art. 930.8(C), that statute did not bestow an enforceable right on an individual defendant. State v. Hunter, 834 So. 2d 6, 2002 La. App. LEXIS 3958 (Dec. 20, 2002).

Where the trial court advised defendant at sentencing that defendant had two years from the date the sentence became final to request any post-conviction relief, rather than the two-year time period beginning from the finality of a defendant’s conviction and sentence, it was a patent error requiring remand. State v. Randle, 827 So. 2d 657, 2002 La. App. LEXIS 2995 (Oct. 2, 2002).

Trial court’s failure to advise defendant of the time period within which to seek post-conviction relief, as required by La. Code Crim. Proc. Ann. art. 930.8(C), did not bestow an enforceable right on defendant. State v. Keeley, 814 So. 2d 664, 2002 La. App. LEXIS 1377 (Mar. 27, 2002), writ denied by La. 2002-2243, 847 So. 2d 1252, 2003 La. LEXIS 2140 (La. June 27, 2003).

Although the trial court considered all factors required under La. Code Crim. Proc. Ann. art. 894.1 when sentencing defendant after entering a guilty plea for robbery, conspiracy, and battery, it did not specify whether the sentences were to be served with or without hard labor, making them indeterminate, in violation of La. Code Crim. Proc. Ann. art. 879; the trial court also failed to advise defendant of the prescriptive period for post-conviction relief, under La. Code Crim. Proc. Ann. art. 930.8. State v. White, 799 So. 2d 1165, 2001 La. App. LEXIS 2435 (Oct. 31, 2001).

Although the commitment indicated that the trial judge informed defendant of the proper prescriptive period for seeking post-conviction relief, where the transcript failed to show that the trial judge informed defendant of the prescriptive period, the court remanded with instructions to advise defendant of the provisions contained in La. Code Crim. Proc. Ann. art. 930.8. State v. Durapau, 800 So. 2d 1052, 2001 La. App. LEXIS 2405 (Oct. 30, 2001).

District court was ordered on remand to inform a defendant of the provisions of La. Code Crim. Proc. Ann. art. 930.8 by sending him appropriate written notice to the defendant and filing written proof that he had received it; the district court had erroneously informed him that he had two years from the finality of the judgment of conviction to file post-conviction relief. State v. Esteves, 800 So. 2d 1040, 2001 La. App. LEXIS 2407 (Oct. 30, 2001).

Trial court committed patent error when it resentenced defendant upon remand under La. Code Crim. Proc. Ann. arts. 920 and 930.8 where it failed to advise defendant of the prescriptive period for post-conviction relief. State v. Barnes, 800 So. 2d 973, 2001 La. App. LEXIS 2207 (Oct. 17, 2001).

In reviewing defendant’s simple robbery and simple kidnapping convictions for patent errors pursuant to La. Code Crim. Proc. Ann. art 920, the appellate court discovered that the trial court erred in failing to inform defendant of the two-year prescriptive period on applications for post-conviction relief, as required by La. Code Crim. Proc. Ann. art. 930.8; therefore, the trial court was ordered to send defendant written notice of the provisions of art. 930.8 within 10 days of the date the judgment became final and to place evidence of such notification in the trial record. State v. Joseph, 802 So. 2d 735, 2001 La. App. LEXIS 2215 (Oct. 17, 2001), writ denied by La. 2002-0232, 831 So. 2d 979, 2002 La. LEXIS 3712 (La. Dec. 13, 2002).

Even though a trial court, at the time of sentencing defendant for his second-degree murder conviction, failed to advise him of the time limitation for the filing of post-conviction relief applications, such failure had no bearing on the sentence and was not grounds to reverse the sentence or remand the case for resentencing; rather, the trial court was directed to give defendant written notice of the prescriptive period for applying for post-conviction relief within 10 days and to file in the trial record written proof that defendant had received the notice. State v. Felder, 809 So. 2d 360, 2001 La. App. LEXIS 2080 (Sept. 28, 2001), writ denied by La. 2001-3027, 827 So. 2d 1173, 2002 La. LEXIS 3081 (La. Oct. 25, 2002).

Although the trial court should have advised defendant that no application for post-conviction relief would be considered if it was filed more than two years after the judgment of conviction and sentence had become final pursuant to La. Code Crim. Proc. Ann. art. 930.8, the defect had no bearing on defendant’s sentence; thus, reversal of defendant’s sentence with respect to his conviction for possessing cocaine was not required. State v. Walker, 796 So. 2d 708, 2001 La. App. LEXIS 2003 (Sept. 26, 2001), writ denied by La. 2001-2968, 827 So. 2d 415, 2002 La. LEXIS 3005 (La. Oct. 14, 2002).

Although a trial court erroneously informed defendants that post-conviction relief applications could be filed within three years of the judgment of conviction and sentence had become final, the language of La. Code Crim. Proc. Ann. art. 930.8(A) that required the trial court to inform defendants of the limitations period for filing an application for post-conviction relief was supplicatory and did not bestow an enforceable right upon an individual defendant; accordingly, defendants were advised by the appellate court of the correct two-year filing deadline. State v. Baker, 796 So. 2d 145, 2001 La. App. LEXIS 2010 (Sept. 26, 2001).

La. Code Crim. Proc. Ann. art. 930.8(C) requires that the trial court inform a defendant of the prescriptive period at the time of sentencing. State v. Badeaux, 798 So. 2d 234, 2001 La. App. LEXIS 2032 (Sept. 25, 2001), writ denied by La. 2001-2965, 827 So. 2d 414, 2002 La. LEXIS 3002 (La. Oct. 14, 2002).

La. Code Crim. Proc. Ann. art. 930.8(C) is supplicatory language and does not bestow an enforceable right upon defendant; therefore, defendant’s conviction and sentence for aggravated rape was affirmed, even though the trial court failed to inform him of the prescriptive period for post-conviction relief, and the appellate court advised defendant that no application for post-conviction relief, including an application seeking an out-of-time appeal, would be considered if it was filed more than two years after the judgment had become final under La. Code Crim. Proc. Ann. arts. 914, 922. State v. Hale, 793 So. 2d 1274, 2001 La. App. LEXIS 1961 (Sept. 17, 2001), writ denied by La. 2001-2946, 827 So. 2d 412, 2002 La. LEXIS 2996 (La. Oct. 14, 2002).

Where, in sentencing defendant, the trial court neglected to inform him of the prescriptive period for post-conviction relief provided in La. Code Crim. Proc. Ann. art. 930.8, the court found it unnecessary to reverse but held that a remand was sufficient for the formal notification. State v. Morrison, 795 So. 2d 465, 2001 La. App. LEXIS 1934 (Aug. 28, 2001), writ denied by La. 2001-2856, 822 So. 2d 614, 2002 La. LEXIS 2402 (La. Aug. 16, 2002).

Where petitioner inmate was unable to establish his claim for post-conviction relief unless and until he received the Boykin transcript of his guilty plea colloquy from the trial court, his petition could be considered timely under the exception to La. Code Crim. Proc. Ann. art. 930.8(A)(1), which provided that a late-filed application was required to be considered if the petitioner established that the facts supporting his claim were not previously known to him. State v. Price, 794 So. 2d 96, 2001 La. App. LEXIS 1852 (Aug. 1, 2001).

Amendment of La. Code Crim. Proc. Ann. art. 930.8 reduced the prescriptive period to two years and has been applied retroactively. State v. Egana, 792 So. 2d 931, 2001 La. App. LEXIS 1813 (July 30, 2001), writ denied by La. 2001-2609, 818 So. 2d 793, 2002 La. LEXIS 2207 (La. June 21, 2002).

Where the trial court failed to inform defendant of the prescriptive period for seeking post-conviction relief at the time of sentencing, it was necessary to provide the notice to defendant in writing. State v. Wilson, 789 So. 2d 766, 2001 La. App. LEXIS 1705 (June 27, 2001).

Initial noncompliance with La. Code Crim. Proc. Ann. art. 930.8 that defendant be informed of a two-year limit for seeking post-conviction relief as to his conviction for armed robbery could be remedied by the trial court mailing written notice of that right to defendant. State v. Walker, 789 So. 2d 86, 2001 La. App. LEXIS 1346 (May 30, 2001), writ denied by La. 2001-1922, 815 So. 2d 834, 2002 La. LEXIS 1564 (La. May 10, 2002).

When the trial court failed to provide defendant with notice that an application for post-conviction relief would not be considered if the application was filed more than two years after the judgment of conviction and sentence became final, the appellate court ordered the trial court to send appropriate written notice to defendant. State v. Parent, 788 So. 2d 685, 2001 La. App. LEXIS 1407 (May 30, 2001).

It was error patent, under La. Code Crim. Proc. Ann. art. 920, for the trial court to fail to properly comply with the notification requirements in La. Code Crim. Proc. Ann. art. 930.8 concerning the prescriptive period for filing applications for post-conviction relief, and the requirements of La. Rev. Stat. Ann. § 15:543(A) regarding notification to defendant of his need to register as a sex offender under La. Rev. Stat. Ann. § 15.542. State v. Wallace, 788 So. 2d 578, 2001 La. App. LEXIS 1141 (May 16, 2001), writ denied by La. 2001-1849, 816 So. 2d 297, 2002 La. LEXIS 1735 (La. May 24, 2002).

When there was a discrepancy between the transcript and the minute entry, the transcript will prevail, where the minute entry indicated that the trial court notified defendant of his legal delays for applying for post-conviction relief as mandated by La. Code Crim. Proc. Ann. art. 930.8 but the transcript showed otherwise, the transcript prevailed and the trial court was ordered to provide such written notice to defendant. State v. Williams, 786 So. 2d 785, 2001 La. App. LEXIS 808 (Apr. 11, 2001), writ denied by La. 2001-1432, 812 So. 2d 666, 2002 La. LEXIS 1277 (La. Apr. 12, 2002), writ denied by La. 2003-2517, 883 So. 2d 999, 2004 La. LEXIS 2719 (La. Oct. 1, 2004).

La. Code Crim. Proc. Ann. art. 930.8 provides that a court shall not consider an application for post-conviction relief, including applications which seek an out-of-time appeal, if the application is filed more than two years after the judgment of the conviction and sentence has become final. State v. Evans, 786 So. 2d 781, 2001 La. App. LEXIS 814 (Apr. 11, 2001), writ denied by La. 2001-1390, 812 So. 2d 664, 2002 La. LEXIS 1270 (La. Apr. 12, 2002).

Where the transcript indicated that a trial judge did not inform defendant of the prescriptive period for post-conviction relief as mandated by La. Code Crim. Proc. Ann. art. 930.8, despite the commitment stating otherwise, the appellate court remanded so that the trial court could advise defendant of the provisions of art. 930.8 by sending appropriate written notice to defendant within 10 days of the rendition of its opinion and to file written proof that defendant received the notice in the record of the proceedings. State v. Evans, 786 So. 2d 781, 2001 La. App. LEXIS 814 (Apr. 11, 2001), writ denied by La. 2001-1390, 812 So. 2d 664, 2002 La. LEXIS 1270 (La. Apr. 12, 2002).

Aggravated burglary defendant who was a second felony offender had two years in which to file for post-conviction relief from his conviction under La. Code Crim. Proc. Ann. art. 930.8. State v. Jackson, 781 So. 2d 705, 2001 La. App. LEXIS 357 (Feb. 28, 2001), writ denied by La. 2001-1444, 811 So. 2d 899, 2002 La. LEXIS 924 (La. Mar. 15, 2002), writ denied by La. 2001-1234, 811 So. 2d 898, 2002 La. LEXIS 921 (La. Mar. 15, 2002).

Trial court gave an incomplete advisement to defendant of his rights where it informed defendant that he had two years from the date his conviction was final to file any applications for post-conviction relief; the trial court was directed to provide defendant with written notice stating a correct and complete advisement of his rights, specifically that he had two years after his conviction and sentence had become final to file for post-conviction relief. State v. Lowery, 781 So. 2d 713, 2001 La. App. LEXIS 337 (Feb. 28, 2001), writ denied by La. App. 2000-2097, 812 So. 2d 160, 2002 La. App. LEXIS 654 (La.App. 4 Cir. Feb. 13, 2002).

La. Code Crim. Proc. Ann. art. 930.8 requires the trial court to specifically advise defendant that he has two years after the judgment of conviction and sentence has become final; failure to do so required a remand to the trial court with instructions to send appropriate written notice to the defendant of the correct statement of the law regarding the prescriptive period for post-conviction relief. State v. Tuckson, 781 So. 2d 807, 2001 La. App. LEXIS 380 (Feb. 28, 2001), writ denied by La. 2001-1129, 806 So. 2d 671, 2002 La. LEXIS 391 (La. Jan. 25, 2002).

Where the transcript recited that a defendant was properly informed that he had two years from the date the judgment of conviction and sentence became final to seek relief and the defendant had been told by the trial judge that he had two years in which to file for post-conviction relief, though the date the period started for the defendant was not told by the trial court judge, La. Code Crim. Proc. Ann. art. 930.8 was complied with but the case was remanded for the trial judge to inform the defendant in writing of his post-conviction rights. State v. Calvin, 781 So. 2d 827, 2001 La. App. LEXIS 392 (Feb. 28, 2001), writ denied by La. 2001-1112, 805 So. 2d 1182, 2002 La. LEXIS 74 (La. Jan. 4, 2002).

Defendant was not informed by the trial court of the statutory provisions for post-conviction relief pursuant to La. Code Crim. Proc. Ann. art. 930.8; therefore the trial court was directed to file written proof that defendant received the notice in the record of the proceedings. State v. Bartley, 782 So. 2d 29, 2001 La. App. LEXIS 194 (Feb. 14, 2001), writ denied by La. 2001-0717, 809 So. 2d 981, 2002 La. LEXIS 645 (La. Feb. 22, 2002).

Trial court’s failure to advise defendant of the prescriptive period for post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8 warranted remand to the trial court to require the court to send written notice to defendant of the prescriptive period. State v. Mason, 782 So. 2d 1093, 2001 La. App. LEXIS 44 (Jan. 30, 2001), writ denied by La. 2001-0784, 801 So. 2d 1075, 2001 La. LEXIS 3152 (La. Nov. 16, 2001).

In a murder case, the trial court did not commit an error patent by its failure to advise defendant at sentencing of the two-year prescriptive period for applying for post-conviction relief; La. Code Crim. Proc. Ann. art. 930.8(C) was supplicatory language and did not bestow an enforceable right upon an individual defendant. State v. Moore, 777 So. 2d 600, 2000 La. App. LEXIS 3437 (Dec. 20, 2000), writ denied by La. 2001-0365, 803 So. 2d 986, 2001 La. LEXIS 3837 (La. Dec. 14, 2001).

Because the trial court failed to properly advise defendant of the time for filing his application for post-conviction relief as required by La. Code Crim. Proc. Ann. § 930.8, the court remanded with instructions to the trial court that it send written instructions to defendant within 10 days of the remand. State v. Rodriguez, 777 So. 2d 527, 2000 La. App. LEXIS 3356 (Dec. 13, 2000).

Defendant’s conviction and sentence for attempted second degree murder was affirmed, but the matter was remanded for a trial court to notify defendant of the two-year period for requesting post-conviction relief; the two-year prescriptive period, effective August 15, 1999 has retroactive application. State v. Lockett, 775 So. 2d 1086, 2000 La. App. LEXIS 2944 (Nov. 28, 2000), writ denied by La. 2001-0498, 808 So. 2d 336, 2002 La. LEXIS 427 (La. Feb. 1, 2002).

While a commitment reflected that a trial court advised defendant that he had two years after the judgment of conviction and sentence became final to seek post-conviction relief, the transcript revealed that the trial court informed defendant that he had three years; because the applicable prescriptive period was two years, the trial court was directed to serve defendant with a written notice of the correct prescriptive period. State v. Harbor, 775 So. 2d 1082, 2000 La. App. LEXIS 2945 (Nov. 28, 2000).

Trial court committed patent error under La. Code Crim. Proc. Ann. art. 920 and La. Code Crim. Proc. Ann. art. 930.8 and remand of the matter was ordered where the trial court informed defendant that he had two years from the date of a sentence to file for post-conviction relief whereas the trial court should have informed defendant that he had two years after the judgment of conviction and sentence has become final within which to apply for post-conviction relief. State v. Rogers, 772 So. 2d 960, 2000 La. App. LEXIS 2946 (Nov. 28, 2000), writ denied by La. 2001-0204, 802 So. 2d 641, 2001 La. LEXIS 3342 (La. Dec. 7, 2001).

In a prosecution for murder the failure of the trial court to advise the defendant that he had only two years after his conviction became final in which to petition for post-conviction relief was not patent error because the language of La. Code Crim. Proc. Ann. art. 930.8(C) was merely precatory and did not bestow an enforceable right upon an individual defendant. State v. Wilson, 773 So. 2d 222, 2000 La. App. LEXIS 2808 (Nov. 8, 2000), writ denied by La. 2001-0525, 801 So. 2d 368, 2001 La. LEXIS 3048 (La. Nov. 9, 2001).

Trial court was directed to inform defendant in writing that he had two years from the date his conviction for aggravated battery and his resulting sentence became final to apply for post-conviction relief where it erroneously informed him that he had three years in which to apply for post-conviction relief. State v. Callegari, 773 So. 2d 806, 2000 La. App. LEXIS 2747 (Nov. 2, 2000), writ denied by La. 2000-3338, 801 So. 2d 362, 2001 La. LEXIS 3075 (La. Nov. 9, 2001).

Trial court correctly informed the defendant the prescriptive period for post-conviction relief was “three years” from the date the judgment of conviction and sentence becomes final; however, due to the amendment of La. Code Crim. Proc. Ann. art. 930.8, the prescriptive period is now two years and the trial court was ordered to provide defendant with notice of the time period within 30 days of the rendition of the court’s opinion. State v. Clem, 779 So. 2d 763, 2000 La. App. LEXIS 2670 (Nov. 1, 2000), writ denied by La. 2000-3498, 798 So. 2d 964, 2001 La. LEXIS 2894 (La. Oct. 5, 2001).

Trial court erred when it did not inform defendant after sentencing of the time for filling an application for post-conviction relief; case was remanded to allow trial court to provide written notice under La. Code Crim. Proc. Ann. art. 930.8 of the prescriptive period for post-conviction relief. State v. Dabney, 772 So. 2d 247, 2000 La. App. LEXIS 2660 (Oct. 31, 2000).

Where defendant filed an untimely appeal, which was inadvertently filed into the record without being either granted or denied, and two years later defendant filed an application for post-conviction relief, trial court’s subsequent ruling that defendant’s motion for post-conviction relief be denied as moot was error; because the original motion for appeal was untimely, and the trial court should have denied it and granted defendant’s motion for post-conviction relief, which was timely under La. Code Crim. Proc. Ann. art. 930.8(A)(3). State v. Simmons, 2000 La. App. LEXIS 2662 (Oct. 31, 2000).

It was patent error for the trial judge to advise defendants that the prescriptive period for post-conviction relief was three years because subsequently the period was shortened to two years retroactively; trial court was ordered to within 10 days send written notice to defendants of the amended prescriptive period and to advise them of when the period began to run, and to file written proof in the record that they received the notice. State v. Cazenave, 772 So. 2d 854, 2000 La. App. LEXIS 2693 (Oct. 31, 2000), writ denied by La. 2000-3297, 799 So. 2d 1151, 2001 La. LEXIS 3926 (La. Oct. 26, 2001), writ denied by La. 2002-2713, 855 So. 2d 339, 2003 La. LEXIS 2894 (La. Oct. 10, 2003).

Juvenile judge’s failure to give the juvenile notice of the time limit for filing for a post-conviction relief application was error patent but had no bearing on the disposition and was not grounds to reverse the disposition or to remand the case for another disposition. State v. W.T.B., 771 So. 2d 807, 2000 La. App. LEXIS 2552 (Oct. 20, 2000).

Trial court erred in failing to inform defendant that he had two years to apply for post-conviction relief. State v. Keating, 772 So. 2d 740, 2000 La. App. LEXIS 2489 (Oct. 18, 2000), writ denied by La. 2000-3150, 799 So. 2d 494, 2001 La. LEXIS 4049 (La. Oct. 12, 2001).

Trial court erred in failing to inform defendant of the two-year prescriptive period for filing a motion for post-conviction relief. State v. Carpenter, 772 So. 2d 200, 2000 La. App. LEXIS 2549 (Oct. 18, 2000), writ denied by La. 2000-3152, 806 So. 2d 665, 2002 La. LEXIS 272 (La. Jan. 25, 2002).

Where the prescriptive period for seeking post-conviction relief was reduced from three years to two years after defendant was sentenced for possession with intent to distribute heroin, and the amendment was applied retroactively, the trial court, as a result of an error patent review pursuant to La. Code Crim. Proc. Ann. art. 920, was ordered to send written notice to defendant of the amended prescriptive period in order to comply with La. Code Crim. Proc. Ann. art. 930.8, to advise defendant of when the period began to run, and to file written proof in the record that defendant received the notice. State v. Quest, 772 So. 2d 772, 2000 La. App. LEXIS 2534 (Oct. 18, 2000), writ denied by La. 2000-3137, 800 So. 2d 866, 2001 La. LEXIS 3682 (La. Nov. 2, 2001).

Trial court erred in failing to inform defendant at the time of his sentencing of the prescriptive period in which to file for post-conviction relief. State v. Jones, 772 So. 2d 788, 2000 La. App. LEXIS 2488 (Oct. 18, 2000).

Defendant’s sentence to life imprisonment at hard labor without benefit of probation, parole, or suspension of sentence upon conviction for two counts of first degree murder in violation of La. Rev. Stat. Ann. § 14:30 was remanded with instructions where defendant was not informed by the trial court of the prescriptive period for filing post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8; the trial court was directed to inform the defendant that he had two years from the date his judgments of conviction and sentences became final to apply for post-conviction relief. State v. Lormand, 771 So. 2d 734, 2000 La. App. LEXIS 2309 (Oct. 11, 2000), writ denied by La. 2000-3214, 800 So. 2d 866, 2001 La. LEXIS 3702 (La. Nov. 2, 2001).

Where the trial judge failed to inform defendant of the two-year prescriptive period for filing post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8, the trial court was ordered to inform defendant of the provisions of art. 930.8 by sending appropriate written notice to defendant within 10 days and to file in the record of the proceedings written proof that defendant received the notice. State v. Hoffpauir, 772 So. 2d 181, 2000 La. App. LEXIS 2312 (Oct. 11, 2000).

Defendant was not entitled to a vacation of his sentence where the trial court failed to inform defendant of the prescriptive period for post-conviction relief under La. Code Crim. Proc. Ann. art. 930.8(C). State v. Echols, 774 So. 2d 993, 2000 La. App. LEXIS 2594 (Oct. 04, 2000), writ of certiorari denied by La. 2000-3058, 798 So. 2d 962, 2001 La. LEXIS 2900 (La. Oct. 5, 2001).

Where the trial court erroneously told defendant that he had three years from the finality of his conviction and sentence to file for post-conviction relief, whereas the correct prescriptive period was two years from the date of the judgment the judgment of conviction and sentence, La. Code Crim. Proc. Ann. art. 930.8, but the prescriptive period had not yet run, the trial court was directed to give defendant written notice of the correct prescriptive period within 10 days of rendition of the court’s opinion denying his appeal. State v. Jackson, 768 So. 2d 767, 2000 La. App. LEXIS 2192 (Sept. 27, 2000), writ denied by La. 2000-3078, 800 So. 2d 864, 2001 La. LEXIS 3690 (La. Nov. 2, 2001).

Where the trial judge failed to clearly state the proper requirement that the prescriptive period began after the judgment of conviction and sentence was final, as required under La. Code Crim. Proc. Ann. art. 930.8(A), the case was remanded to the trial court with instructions to send appropriate notice to defendant to correct the statement regarding the prescriptive period for post-conviction relief. State v. McGrew, 769 So. 2d 782, 2000 La. App. LEXIS 2180 (Sept. 26, 2000), writ denied by La. 2000-2852, 799 So. 2d 492, 805 So. 2d 1196, 2001 La. LEXIS 4042 (La. Oct. 12, 2001).

Trial court’s notification to defendant that he had two years to file an application for post-conviction relief was incomplete because defendant was not informed that the two-year period commenced from the date that his judgment of conviction and sentence became final as required by La. Code Crim. Proc. Ann. art. 930.8. State v. Frickey, 769 So. 2d 791, 2000 La. App. LEXIS 2212 (Sept. 26, 2000).

Trial court was ordered to provide defendant with written notice of the prescriptive period for post-conviction relief as mandated by La. Code Crim. Proc. Ann. art. 930.8. State v. Jones, 769 So. 2d 708, 2000 La. App. LEXIS 2172 (Sept. 22, 2000).

La. Code Crim. Proc. Ann. art. 930.8 is a directive to a trial court to inform defendant of the prescriptive period for post-conviction relief; art. 930.8 provides no remedy for an individual defendant. State v. Dunn, 769 So. 2d 673, 2000 La. App. LEXIS 2492 (Sept. 13, 2000), writ denied by La. 2000-3005, 799 So. 2d 1149, 2001 La. LEXIS 3907 (La. Oct. 26, 2001), writ denied by La. 2000-3035, 799 So. 2d 1149, 2001 La. LEXIS 3909 (La. Oct. 26, 2001).

La. Code Crim. Proc. Ann. art. 930.8 does not bestow an enforceable right upon an individual defendant; however, in the interest of judicial economy, the court noted for defendant that it generally requires that applications for post-conviction relief be filed within two years of the finality of a conviction. State v. Morgan, 769 So. 2d 139, 2000 La. App. LEXIS 2508 (Aug. 30, 2000).

Trial court committed patent error under La. Code Crim. Proc. Ann. arts. 920 and 930.8(C) because it failed to inform defendant that he had two years after his judgment of conviction and sentence becomes final within which to apply for post-conviction relief. State v. Lucas, 767 So. 2d 921, 2000 La. App. LEXIS 2115 (Aug. 29, 2000).

Trial court’s failure to inform defendant as to the post-conviction relief period pursuant to La. Code Crim. Proc. Ann. art. 930.8 was error patent under La. Code Crim. Proc. Ann. art. 920. State v. Loupe, 767 So. 2d 884, 2000 La. App. LEXIS 2117 (Aug. 29, 2000).

Trial court erroneously informed defendant that the prescriptive period for post-conviction relief was three years from the date the judgment became final where the correct prescriptive period was two years under La. Code Crim. Proc. Ann. art. 930.8. State v. Clark, 766 So. 2d 696, 2000 La. App. LEXIS 2085 (Aug. 23, 2000).

Trial court improperly informed defendant that the prescriptive period for filing post-conviction relief began on the date of sentencing; trial court was instructed to inform defendant of the two-year prescriptive period by sending written notice within 10 days. State v. Schmidt, 771 So. 2d 131, 2000 La. App. LEXIS 1872 (July 26, 2000), writ denied by La. 2000-2950, 798 So. 2d 105, 2001 La. LEXIS 2550 (La. Sept. 28, 2001), writ of certiorari denied by 535 U.S. 905, 122 S. Ct. 1205, 152 L. Ed. 2d 143, 2002 U.S. LEXIS 1408, 70 U.S.L.W. 3551 (2002), writ denied by La. 2005-1118, 917 So. 2d 1104, 2005 La. LEXIS 2879 (La. Dec. 16, 2005).

Although the court upheld defendant’s conviction for possessing marijuana, the court remanded with instructions for the trial court to notify defendant of the prescriptive period for post-conviction relief under La. Code Crim. Proc. Ann. art. 930.8 and notify defendant of his requirement to file written proof in the record that he received the notice within 10 days of the rendering of the court’s opinion. State v. Simmons, 767 So. 2d 860, 2000 La. App. LEXIS 1866 (July 25, 2000).

Trial court’s failure to advise a defendant of the time limitations that governed filing an application for post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8(C) did not bestow an enforceable right on the defendant, notwithstanding the fact that it was an error patent. State v. Lee, 764 So. 2d 1122, 2000 La. App. LEXIS 1453 (May 17, 2000).

Pursuant to La. Code Crim. Proc. Ann. art. 930.8, the trial judge failed to advise defendant of the prescriptive period for seeking post-conviction relief; therefore, the matter was remanded to the district court for the limited purpose of sending defendant notice of the prescriptive period for seeking post-conviction relief. State v. Simmons, 759 So. 2d 940, 2000 La. App. LEXIS 865 (Apr. 12, 2000).

Under La. Code Crim. Proc. Ann. art. 930.8, the trial court was ordered to advise defendant that the prescriptive period for filing post-conviction relief did not begin to run until the judgment of conviction and sentence was final. State v. Sepulvado, 756 So. 2d 663, 2000 La. App. LEXIS 753 (Apr. 5, 2000).

Although the trial court failed to adequately advise defendant of the prescriptive period for filing post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8, the apparent oversight was not grounds for reversal under La. Code Crim. Proc. Ann. art. 921; the required notice was designed to apprise defendant in advance about the statutory limitation. State v. McKinney, 754 So. 2d 366, 2000 La. App. LEXIS 278 (Mar. 1, 2000), writ denied by La. 2000-0907, 774 So. 2d 81, 2000 La. LEXIS 3296 (La. Nov. 13, 2000).

Where a trial court failed to inform a defendant convicted of illegal discharge of a firearm of the delays for filing an application for post-conviction relief under La. Code Crim. Proc. Ann. art. 930.8, and the delays permitted by the statute at sentencing were shortened by a subsequent amendment to the statute, the application of the amended prescriptive period would not violate ex post facto prohibitions because the article did not relate to an offense or its punishment. State v. Young, 757 So. 2d 797, 2000 La. App. LEXIS 211 (Feb. 16, 2000).

Relator was not entitled to post-conviction relief under La. Code Crim. Proc. Ann. art. 930.8 three years after the entry of his guilty plea to aggravated oral sexual battery for failure of the trial court to advise relator of the sex offender notification requirements under La. Rev. Stat. Ann. §§ 15:542 and 15:543(A). The trial court did not err when it applied the time limitation requirement of La. Code Crim. Proc. Ann. art. 930.8 because relator did not allege in his motion that his claim was based on facts that were not known to him or his attorney as required pursuant to the exception under article 930.8(A)(1) and because late realization that the trial court erred by not giving notice of the sex offender registration requirement did not qualify as the discovery of a new fact for purposes of the exception set out in article 930.8(A)(1). State ex rel. Chauvin v. State, 814 So. 2d 1, 2000 La. App. LEXIS 3800 (Jan. 28, 2000).

Trial court’s failure to inform a defendant of the time limitations that govern the filing of an application for post-conviction relief, as required by La. Code Crim. Proc. Ann. art. 930.8(C), does not bestow an enforceable right. State v. Sarkozy, 755 So. 2d 345, 2000 La. App. LEXIS 256 (Jan. 26, 2000).

Under La. Code Crim. Proc. Ann. art. 930.8, a criminal defendant has three years from the date his conviction is final in which to file for post-conviction relief; however, La. Code Crim. Proc. Ann. art. 930.8(C) is supplicatory language and does not bestow an enforceable right upon an individual defendant. State v. Anderson, 753 So. 2d 321, 2000 La. App. LEXIS 264 (Jan. 26, 2000).

Where a trial court informed defendant that she had three years from “this sentencing” in which to seek post-conviction relief, the matter was remanded for the trial court to send appropriate written notice to defendant that the prescriptive period ran from the day the judgment of conviction and sentence became final. State v. George, 751 So. 2d 973, 2000 La. App. LEXIS 1 (Jan. 4, 2000), writ denied by La. 2001-1719, 812 So. 2d 666, 2002 La. LEXIS 1279 (La. Apr. 12, 2002).

Where a trial court failed to inform defendant of the period within which to file a post-conviction relief application, the trial court was ordered to send written notice of the prescriptive period to defendant and file written proof in the record that defendant received the notice. State v. Brown, 750 So. 2d 262, 1999 La. App. LEXIS 3598 (Dec. 15, 1999).

Where the trial court failed to advise a defendant who was convicted of possession of cocaine, a controlled dangerous substance, regarding the prescriptive period for filing post-conviction relief pursuant to La. Code Crim. Proc. Ann. art. 930.8, the court did not reverse under La. Code Crim. Proc. Ann. art. 921, but directed the trial court to send notice in accordance with La. Code Crim. Proc. Ann. art. 930.8 as amended in 1999, within 30 days of the rendition of the appellate court’s opinion. State v. Myers, 756 So. 2d 343, 1999 La. App. LEXIS 3611 (Dec. 15, 1999).

Although defendant’s conviction for possessing with the intent to distribute narcotics was upheld, when the trial judge failed to properly advise defendant of the prescriptive period for post-conviction relief and the court ordered the trial court to inform defendant of the period in accordance with La. Code Crim. Proc. Ann art. 930.8. State v. Dereyna, 750 So. 2d 215, 1999 La. App. LEXIS 3111 (Nov. 10, 1999), writ denied by La. 1999-3458, 762 So. 2d 1102, 2000 La. LEXIS 1497 (La. May 26, 2000), writ of certiorari denied by 531 U.S. 937, 121 S. Ct. 326, 148 L. Ed. 2d 262, 2000 U.S. LEXIS 6789, 69 U.S.L.W. 3258 (2000).

On patent error review, an appellate court determined that, at the time of sentencing, the trial court failed to inform a defendant of the prescriptive period within which to apply for post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8, and the appellate court remedied the error by ordering the trial court to send written notice of the prescriptive period to defendant within 10 days of the rendering of the appellate court’s opinion and then file written proof in the record that the defendant received such notice. State v. Hotoph, 750 So. 2d 1036, 1999 La. App. LEXIS 3155 (Nov. 10, 1999), writ denied by La. 2000-0150, 765 So. 2d 1066, 2000 La. LEXIS 2106 (La. June 30, 2000), writ denied by La. 1999-3477, 765 So. 2d 1062, 2000 La. LEXIS 2116 (La. June 30, 2000).

Amendment to La. Code Crim. Proc. Ann. art. 930.8 that decreased the prescriptive period for post-conviction relief from three years to two years was not an ex post facto law in violation of the United States and Louisiana Constitutions. State v. Crawford, 749 So. 2d 728, 1999 La. App. LEXIS 3161 (Nov. 10, 1999).

Defendant’s conviction for distributing cocaine was proper, although the trial court did not properly apprise him of the time period for seeking post-conviction relief as required under La. Code Crim. Proc. Ann. art. 930.8, when he knowingly and intelligently waived his rights when he entered into a guilty plea. State v. Boles, 750 So. 2d 1059, 1999 La. App. LEXIS 3150 (Nov. 10, 1999).

Trial court’s failure to properly advise defendant of the delay in requesting post-conviction relief has no bearing on defendant’s sentence and is not grounds to reverse the sentence or remand the case for resentencing. State v. Wallace, 754 So. 2d 991, 1999 La. App. LEXIS 2685 (Sept. 24, 1999).

Where trial court did not inform defendant of the three-year time limitation to file for post-conviction relief, as mandated by La. Code Crim. Proc. Ann. art. 930.8, the court was ordered to send appropriate written notice to defendant within 10 days of the rendition of the court’s opinion and then file, in the record, written proof that defendant received the notification; such a defect is not a ground for reversing a sentence or remanding for resentencing. State v. Varnado, 753 So. 2d 850, 1999 La. App. LEXIS 3085 (Sept. 22, 1999), writ denied by La. 1999-3187, 760 So. 2d 341, 2000 La. LEXIS 1221 (La. Apr. 20, 2000).

Appropriate remedy for a trial court’s failure to inform a defendant of the three-year time limitation to file for post-conviction relief mandated by La. Code Crim. Proc. Ann. art. 930.8 is for the appellate court to inform the defendant of the provisions by sending written notice to him within 10 days of the rendition of the appellate court’s opinion and to file written proof that the defendant received the notice in the record of the proceedings. State v. Varnado, 753 So. 2d 850, 1999 La. App. LEXIS 3085 (Sept. 22, 1999), writ denied by La. 1999-3187, 760 So. 2d 341, 2000 La. LEXIS 1221 (La. Apr. 20, 2000).

Under La. Code. Crim. Proc. Ann. art. 930.8, the trial court’s failure to instruct the defendant at the time of sentencing of the prescriptive period for post-conviction relief required the the trial court to send appropriate written notice to the defendant of the correct statement of the law regarding the prescriptive period for post-conviction relief and to file written proof in the record that defendant received such notice. State v. Landry, 742 So. 2d 986, 1999 La. App. LEXIS 2394 (Aug. 31, 1999).

Trial court erred in advising defendant upon sentencing that he had the right, three years from sentencing, to file a motion for post-conviction relief; under La. Code Crim. Proc. Ann. art. 930.8(C), the right ran from the date of judgment of conviction. State v. Taylor, 743 So. 2d 749, 1999 La. App. LEXIS 2399 (Aug. 31, 1999), writ denied by La. 99-3272, 752 So. 2d 168, 1999 La. LEXIS 3495 (La. Dec. 17, 1999).

In defendant’s trial for possession of a firearm by a convicted felon, the trial court did not comply with La. Code Crim. Proc. Ann. art. 930.8(C), where the trial court advise defendant that the prescriptive period for post-conviction relief was three years after the conviction and sentence became final. State v. Curtis, 739 So. 2d 931, 1999 La. App. LEXIS 2235 (July 27, 1999).

Case must be remanded where a trial court failed to inform defendant of the prescriptive period applicable for the filing of post-conviction relief as provided by La. Code Crim. Proc. Ann. art. 930.8. State v. Webber, 742 So. 2d 952, 1999 La. App. LEXIS 2236 (July 27, 1999).

Remand was required in order that a rape and kidnapping convict be informed of the three-year period within which he could apply for post-conviction relief. State v. Hawkins, 740 So. 2d 768, 1999 La. App. LEXIS 2094 (July 2, 1999).

Where defendant was not notified at sentencing that he had three years to apply for post-conviction relief, as required by La. Code Crim. Proc. Ann. art. 930.8(C), the trial court was ordered to send written notice of the prescriptive period to defendant within 10 days of the rendering of the appellate court’s opinion, then file written proof in the record that defendant had received such notice. State v. Clennon, 738 So. 2d 161, 1999 La. App. LEXIS 2087 (June 30, 1999).

Although an individual’s conviction for theft of goods valued at over $100 in violation of La. Rev. Stat. Ann. § 14:67.10 was upheld on appeal, the trial court erred in failing to properly inform defendant of the prescriptive period for post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8. State v. Bolton, 739 So. 2d 364, 1999 La. App. LEXIS 2088 (June 30, 1999).

District court’s advice to defendant that she “will have three years from the date of the finality of this sentence to apply for any post-conviction relief” was adequate notification under La. Code Crim. Proc. Ann. art. 930.8 of the prescriptive time limitations for filing post-conviction relief claims. State v. Sneed, 742 So. 2d 904, 1999 La. App. LEXIS 1899 (June 16, 1999).

Even though an individual’s conviction for attempted aggravated arson in violation of La. Rev. Stat. Ann. § 14:51 was affirmed on appeal, the case was remanded for the trial court could inform the individual of the time he had after his judgment of conviction and the sentence became final within which to apply for post-conviction relief under La. Code Crim. Proc. Ann. art. 930.8. State v. Brown, 738 So. 2d 126, 1999 La. App. LEXIS 1724 (June 1, 1999).

Where a trial court failed to comply with the requirement of La. Code Crim. Proc. Ann. art. 930.8(C) that it inform defendant, at the time of sentence, of the prescriptive period for applying for post-conviction relief, the trial court was ordered to send written notice of the prescriptive period provided by La. Code Crim. Proc. Ann. art. 930.8 to defendant within 10 days of the appellate court’s opinion and to file written proof in the record that defendant received such notice. State v. Fauchetta, 738 So. 2d 104, 1999 La. App. LEXIS 1730 (June 1, 1999), writ denied by La. 1999-1983, 752 So. 2d 176, 2000 La. LEXIS 90 (La. Jan. 7, 2000).

Where defendant was convicted of two counts of distribution of cocaine and sentenced to consecutive 15 year sentences on the two counts, the trial court erred in not advising defendant at sentencing of the prescriptive period for filing post-conviction relief, as mandated by La. Code Crim. Proc. Ann. art. 930.8; the court remanded the case to the trial court to inform defendant of the provisions of art. 930.8. State v. Sanders, 734 So. 2d 1276, 1999 La. App. LEXIS 1479 (May 19, 1999), writ denied by La. 1999-1980, 752 So. 2d 175, 2000 La. LEXIS 96 (La. Jan. 7, 2000), writ denied by La. 2002-0691, 836 So. 2d 129, 2003 La. LEXIS 540 (La. Feb. 14, 2003), writ denied by La. 2003-3084, 888 So. 2d 825, 2004 La. LEXIS 3715 (La. Dec. 10, 2004).

When defendant’s case was reviewed on appeal for errors patent, pursuant to La. Code Crim. Proc. Ann. art. 920, and the court found that the trial court had not informed defendant of the prescriptive period for applying for post-conviction relief, as required by La. Code Crim. Proc. Ann. art. 930.8, the appellate court remanded and ordered the trial court to send written notice of the prescriptive period to defendant within 10 days of the rendering of the court’s opinion, along with written proof in the record that defendant had received such notice. State v. Thomas, 734 So. 2d 140, 1999 La. App. LEXIS 1211 (Apr. 27, 1999).

Defendant’s convictions for attempted possession of cocaine and for being a third felony offender were affirmed where La. Code Crim. Proc. Ann. art. 930.8(C), which required the trial court to advise him of the prescriptive period for post-conviction relief unless certain specific exceptions applied, was merely directive and did not bestow an enforceable right upon defendant to remedy the trial court’s failure to inform him of the limitations period. State v. Guillard, 736 So. 2d 273, 1999 La. App. LEXIS 1141 (Apr. 7, 1999).

Court ordered the trial court to give defendant written notice of the prescriptive period for applying for post-conviction relief within 10 days of rendition of the court’s opinion according to La. Code Crim. Proc. Ann. art. 930.8(C), because the trial court failed to so inform defendant. State v. Johnson, 734 So. 2d 800, 1999 La. App. LEXIS 1096 (Apr. 1, 1999), writ denied by La. 99-1386, 748 So. 2d 439, 1999 La. LEXIS 2397 (La. Oct. 1, 1999).

Defendant’s conviction for aggravated incest of his daughter was upheld; however, the trial court was ordered on remand to advise defendant of the prescriptive period for post-conviction relief under La. Code Crim. Proc. Ann. art. 930.8, which it failed to do. State v. Johnson, 735 So. 2d 105, 1999 La. App. LEXIS 784 (Mar. 30, 1999), writ denied by La. 2003-0422, 866 So. 2d 828, 2004 La. LEXIS 673 (La. Feb. 20, 2004).

Trial court was ordered on remand to advise defendant of the prescriptive period for post-conviction relief as mandated by La. Code Crim. Proc. Ann. art. 930.8(C), because it failed to advise him at the time of sentencing. State v. Hicks, 733 So. 2d 652, 1999 La. App. LEXIS 788 (Mar. 30, 1999).

Where a record was reviewed for errors patent according to La. Code Crim. Proc. Ann. art. 920 and it was found that the trial court did not advise defendant of the prescriptive period for post-conviction relief, as mandated by La. Code Crim. Proc. Ann. art. 930.8(C), the appellate court remanded and ordered the trial court to so inform defendant, even though defendant’s conviction was affirmed. State v. McPherson, 733 So. 2d 634, 1999 La. App. LEXIS 772 (Mar. 30, 1999).

Where trial court failed to provide proof in the record of defendant’s receipt of appropriate notice of the prescriptive period for post-conviction relief, the case was remanded to the trial court for the provision of such proof and to properly notify the defendant. State v. Pascual, 735 So. 2d 98, 1999 La. App. LEXIS 839 (Mar. 30, 1999).

Where a trial court failed to advise defendant of the three-year limitation for applying for post-conviction relief, as required by La. Code Crim. Proc. Ann. art. 930.8, the trial court was required to advise defendant, at resentencing, of the three-year limitation. State v. George, 743 So. 2d 685, 1999 La. App. LEXIS 840 (Mar. 30, 1999), remanded by La. App. 99-887, 751 So. 2d 973, 2000 La. App. LEXIS 1 (La.App. 5 Cir. Jan. 4, 2000).

Defendant was entitled to remand for the purpose of providing him with notice of the period within which to apply for post-conviction relief because the trial court failed to inform him of the three-year prescriptive period as required by La. Code Crim. Proc. Ann. art. 930.8(C). State v. Fields, 732 So. 2d 562, 1999 La. App. LEXIS 564 (Mar. 10, 1999).

Prescriptive period for post-conviction relief runs from the date the judgment of conviction and sentence becomes final. State v. Salter, 733 So. 2d 58, 1999 La. App. LEXIS 334 (Feb. 24, 1999), writ denied by La. 99-0990, 747 So. 2d 1114, 1999 La. LEXIS 2904 (La. Sept. 24, 1999).

Where a trial court incorrectly informed defendant that he had three years from the date of sentencing to file an application for writs of review of his sentence, defendant was entitled to written notice, within 10 days of the rendition of the appellate court’s opinion, that the prescriptive period for applying for post-conviction relief begins when the judgment of conviction and sentence became final, and proof of defendant’s receipt of the notice as required to be filed in the record of the proceeding. State v. Salter, 733 So. 2d 58, 1999 La. App. LEXIS 334 (Feb. 24, 1999), writ denied by La. 99-0990, 747 So. 2d 1114, 1999 La. LEXIS 2904 (La. Sept. 24, 1999).

Trial judge who told a defendant at the conclusion of sentencing that the defendant had “:x number of] years from today” to file an application for post-conviction relief failed to properly advise the defendant of the prescriptive period for seeking post-conviction relief as mandated by La. Code Crim. Proc. Ann. art. 930.8(C); the matter was remanded to the trial court to send the defendant written notice that pursuant to La. Code Crim. Proc. Ann. art. 930.8(A), the three-year prescriptive period commenced when the judgment and sentence became final. State v. Petta, 729 So. 2d 29, 1999 La. App. LEXIS 305 (Feb. 10, 1999), writ denied by La. 99-0692, 747 So. 2d 533, 1999 La. LEXIS 2310 (La. Sept. 3, 1999), writ of certiorari denied by 528 U.S. 1125, 120 S. Ct. 956, 145 L. Ed. 2d 830, 2000 U.S. LEXIS 722, 68 U.S.L.W. 3460 (2000), writ denied by La. 2001-0621, 800 So. 2d 871, 2001 La. LEXIS 3711 (La. Nov. 2, 2001).

Where a trial judge failed to inform a defendant that the three-year prescriptive period for post-conviction relief commenced when the judgment of conviction and sentence became final, as required by La. Code Crim. Proc. Ann. art. 930.8(C), the judge was instructed to so inform the defendant and to file written proof on the record that the defendant had received such notice. State v. Williams, 729 So. 2d 14, 1999 La. App. LEXIS 309 (Feb. 10, 1999).

Where the record revealed that the trial court failed to advise defendant of the three-year delay for filing an application for post-conviction relief, the trial court was required to send written notice of the prescriptive period to defendant within 10 days of the day the opinion was rendered. State v. Vasquez, 729 So. 2d 65, 1999 La. App. LEXIS 306 (Feb. 10, 1999).

In a action in which a defendant was convicted of aggravated burglary the trial court was required to inform the defendant of the three-year time limitation for filing post-conviction relief as mandated by La. Code Crim. Proc. Ann. art. 930.8. State v. Bishop, 734 So. 2d 674, 1999 La. App. LEXIS 187 (Feb. 3, 1999), writ denied by La. 1999-2499, 754 So. 2d 932, 2000 La. LEXIS 444 (La. Feb. 11, 2000).

Trial court’s failure to inform a defendant of the three-year time limit for filing post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8 was an error patent under La. Code Crim. Proc. Ann. art. 920. State v. Bernard, 734 So. 2d 687, 1999 La. App. LEXIS 216 (Feb. 3, 1999).

Trial court erred in informing a defendant that he had “three years from today in order to apply for post-conviction relief,” because the three-year time limit to file for post-conviction relief started once the sentence became final, not from the date that it was rendered. State v. Veillon, 737 So. 2d 51, 1999 La. App. LEXIS 214 (Feb. 3, 1999), writ denied by La. 99-0559, 745 So. 2d 20, 1999 La. LEXIS 1893 (La. June 18, 1999).

When sentencing defendant for driving while intoxicated the trial court failed to comply with La. Code Crim. Proc. Ann. art. 930.8(C), where the trial court improperly told defendant that the three-year prescriptive period for post-conviction relief began on the date of sentencing rather than on the date that the conviction and sentence became final. State v. Minnifield, 727 So. 2d 1207, 1999 La. App. LEXIS 33 (Jan. 20, 1999), writ denied by La. 99-0516, 745 So. 2d 19, 1999 La. LEXIS 1855 (La. June 18, 1999).

Where a trial judge failed to advise a defendant adequately that the three-year prescriptive period concerning post-conviction relief did not begin to run until the judgment was final, the oversight was not grounds for reversal. State v. Morvan, 725 So. 2d 515, 1998 La. App. LEXIS 3515 (Dec. 9, 1998), writ denied by La. 99-0186, 743 So. 2d 659, 1999 La. LEXIS 1583 (La. May 28, 1999).

Where a trial court did not inform a defendant that the prescriptive period for post-conviction relief began to run from the date the conviction and sentence became final, the trial court inadequately complied with La. Code Crim. Proc. Ann. art. 930.8. State v. Flanagan, 724 So. 2d 817, 1998 La. App. LEXIS 3513 (Dec. 9, 1998).

As an individual in custody after sentencing following a felony conviction who had exhausted all appellate remedies, an inmate was permitted access to public records, including parts of the district attorney’s file, if the request was limited to grounds upon which the inmate could file for post-conviction relief under La. Code Crim. Proc. Ann. art. 930.3 pursuant to La. Rev. Stat. Ann. § 44:31.1, which did not prevent an inmate from seeking records simply because the three-year time limitation for the filing of post-conviction relief has passed pursuant to La. Code Crim. Proc. Ann. art. 930.8. State ex rel. McKnight v. State, 742 So. 2d 894, 1998 La. App. LEXIS 3696 (Dec. 3, 1998).

Pursuant to La. Code Crim. Proc. Ann. art. 930.8(C), a defendant is permitted a three-year prescriptive period for filing a motion for post-conviction relief, and the trial court is required to advise defendant of this prescriptive period. State v. Radacker, 722 So. 2d 1093, 1998 La. App. LEXIS 3414 (Nov. 25, 1998), writ denied by La. 99-0031, 741 So. 2d 11, 1999 La. LEXIS 1298 (La. Apr. 30, 1999).

Under La. Code Crim. Proc. Ann. art. 930.8, a defendant has three years after the judgment of conviction and sentence have become final to apply for post-conviction relief. State v. Longnon, 720 So. 2d 825, 1998 La. App. LEXIS 3013 (Oct. 28, 1998), writ denied by La. 98-2969, 739 So. 2d 781, 1999 La. LEXIS 751 (La. Mar. 19, 1999).

In defendant’s prosecution and conviction for armed robbery, the trial court committed error patent when it failed to properly inform defendant of the prescriptive period for post-conviction relief as mandated by La. Code Crim. Proc. Ann. art. 930.8. State v. Sheridan, 721 So. 2d 58, 1998 La. App. LEXIS 2878 (Oct. 14, 1998).

Where a trial judge failed to inform a defendant at the time of sentencing that he had three years in which to seek post-conviction relief, as required by La. Code Crim. Proc. Ann. art. 930.8, the case was remanded for the trial judge to send notice of the three-year period to the incarcerated defendant and file proof of the receipt of the notice in the record. State v. Dammeron, 719 So. 2d 1151, 1998 La. App. LEXIS 2717 (Sept. 29, 1998), writ denied by La. 98-2830, 738 So. 2d 1067, 1999 La. LEXIS 512 (La. Feb. 26, 1999).

It was patent error for the trial judge to fail to properly advise defendant of the prescriptive period for post-conviction relief, as mandated by La. Code Crim. Proc. Ann. art. 930.8(C). State v. Johnson, 719 So. 2d 1141, 1998 La. App. LEXIS 2719 (Sept. 29, 1998).

Although the trial court erred when it informed defendant that he had three years to pursue any post-conviction relief remedies to which he was accorded by law, as La. Code Crim. Proc. Ann. art. 930.8 provided that the prescriptive period for applying for post-conviction relief commenced from the finality of the defendant’s conviction and sentence, the defect was not a ground for remand under La. Code Crim. Proc. Ann. art. 921, because it had no bearing on the sentence. State v. Randle, 719 So. 2d 169, 1998 La. App. LEXIS 2582 (Sept. 23, 1998).

Where a trial judge failed to accurately advise defendant of the time limitations that govern filing applications for post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8(C), the trial court was instructed to send an appropriate written notice to defendant within 10 days of the rendition of the appellate court’s opinion and to file written proof that defendant received the notice in the record of the proceedings. State v. Lecoq, 717 So. 2d 1249, 1998 La. App. LEXIS 2466 (Aug. 25, 1998), overruled by State v. Guzman, La. 99-1528, 769 So. 2d 1158, 2000 La. LEXIS 1267 (La. May 16, 2000).

Where a defendant convicted of sexual battery and molestation of a juvenile was not advised of the three-year time limit for filing an application for post-conviction relief, as required by La. Code Crim. Proc. Ann. art. 930.8, remand was necessary to allow the trial court to send written notice to defendant within 10 days. State v. McQuaig, 718 So. 2d 535, 1998 La. App. LEXIS 2372 (July 28, 1998).

Notice that defendant received of the three-year period for filing post-conviction relief at the taking of his guilty plea instead of as required by La. Code Crim. Proc. Ann. art. 930.8 at sentencing was sufficient; nonetheless, the appellate court directed that the trial court inform defendant of art. 930.8 by sending written notice within 10 days of the rendition of the appellate court’s opinion and that it file in the record written proof of defendant’s receipt of the notice. State v. Hardaway, 715 So. 2d 507, 1998 La. App. LEXIS 1497 (June 3, 1998), writ denied by La. 98-1888, 730 So. 2d 930, 1998 La. LEXIS 3450 (La. Nov. 13, 1998).

Where a trial court informed defendant that he had three years from the date of sentencing to file an application for post-conviction relief, rather than from the date of judgment of conviction and sentence, the trial court was directed to inform defendant of the correct provisions of La. Code Crim. Proc. Ann. art. 930.8 by sending written notice to defendant within 10 days of the rendition of the appellate opinion and to place written proof of the notice in the record of proceedings. State v. Dozier, 713 So. 2d 729, 1998 La. App. LEXIS 1319 (May 20, 1998), writ denied by La. 98-1694, 729 So. 2d 573, 1998 La. LEXIS 3650 (La. Nov. 25, 1998).

Where a trial court did not inform defendant of the prescriptive period for seeking post-conviction relief, pursuant to La. Code Crim. Proc. Ann. art. 930.8(C), it was directed to give defendant written notice of the prescriptive period within 10 days of the rendition of the appellate opinion and to file written proof in the record of the proceedings that defendant received notice. State v. Jones, 714 So. 2d 819, 1998 La. App. LEXIS 1751 (May 15, 1998), writ denied by La. 98-1597, 723 So. 2d 975, 1998 La. LEXIS 3235 (La. Oct. 30, 1998).

Where the trial court failed to advise the defendant of the three-year time limit for filing an application for post-conviction relief, the court was ordered to send written notice of the three-year time limit, as required by La. Code Crim. Proc. Ann. art. 930.8, to the defendant within 10 days of the rendering of the court’s opinion and to file written proof in the record that defendant received such notice. State v. Pomeroy, 713 So. 2d 642, 1998 La. App. LEXIS 1156 (May 13, 1998).

Defendant’s convictions and two life sentences for aggravated rape were affirmed because the crimes committed by defendant were especially heinous in that defendant committed premeditated, unspeakable acts against the victims, carried them out with malice, and tortured the victims for a period of several hours; however, a trial judge did not fully advise defendant of the prescriptive period for post-conviction relief as mandated by La. Code Crim. Proc. Ann. art. 930.8, and the cause was remanded so that written notice and proof was placed in the record. State v. Johnson, 711 So. 2d 848, 1998 La. App. LEXIS 830 (Apr. 15, 1998), writ denied by La. 98-1293, 726 So. 2d 20, 1998 La. LEXIS 2963 (La. Oct. 9, 1998).

La. Code Crim. Proc. Ann. art. 930.8 provides that a defendant has three years from the day his judgment of conviction and sentence becomes final within which to apply for post-conviction relief. State v. Jackson, 712 So. 2d 934, 1998 La. App. LEXIS 800 (Apr. 13, 1998), writ denied by La. 98-1454, 726 So. 2d 37, 1998 La. LEXIS 3079 (La. Oct. 16, 1998).

Remand was required when a trial judge failed to advise defendant that the prescriptive period for post-conviction relief ran from the date the conviction and sentence became final rather from the date of sentencing. State v. Council, 708 So. 2d 1283, 1998 La. App. LEXIS 582 (Mar. 25, 1998).

Trial courts must completely advise defendants of the prescriptive period in which to file for post-conviction relief at sentencing as required by La. Code Crim. Proc. Ann. art. 930.8. State v. Gibson, 708 So. 2d 1276, 1998 La. App. LEXIS 581 (Mar. 25, 1998).

Commencement of the three-year prescriptive period under La. Code Crim. Proc. Ann. art. 930.8 does not take place until the judgment of conviction and sentence has become final. State v. Shaw, 708 So. 2d 509, 1998 La. App. LEXIS 269 (Feb. 25, 1998).

A remand was needed as to defendant’s valid conviction for possession of cocaine, in violation of La. Rev. Stat. Ann. § 40:967(A), due to a failure to provide the required notice that he had three years from his date of conviction to apply for post-conviction relief; the court further concluded that a remand was needed to correct the failure to meet La. Code Crim. Proc. Ann. art. 930.8(C)’s requirement that defendant receive notice that he had to file his application for post-conviction relief within three years after his conviction. State v. Gaines, 707 So. 2d 1354, 1998 La. App. LEXIS 229 (Feb. 25, 1998), writ denied by La. 98-1039, 724 So. 2d 749, 1998 La. LEXIS 2802 (La. Sept. 18, 1998).

A remand was needed as to defendant’s valid conviction for possession of cocaine due to a failure to provide the required notice that he had three years from his date of conviction to apply for post-conviction relief, in accordance with La. Code Crim. Proc. Ann. art. 930.8. State v. Gaines, 707 So. 2d 1354, 1998 La. App. LEXIS 229 (Feb. 25, 1998), writ denied by La. 98-1039, 724 So. 2d 749, 1998 La. LEXIS 2802 (La. Sept. 18, 1998).

Where defendant was found guilty and was sentenced, a trial court committed patent error under La. Code Crim. Proc. Ann. art. 930.8(A) and (C) because the trial court erroneously advised defendant that he had three years in which to seek any post-conviction relief. State v. Tucker, 708 So. 2d 1098, 1998 La. App. LEXIS 85 (Jan. 27, 1998).

On patent error review, a court of appeal determined that the trial court did not advise a defendant, either at his original sentencing or at his habitual offender sentencing, of the prescriptive period for filing post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8(C), and the court remanded the case and ordered the district court to inform defendant of the provisions of La. Code Crim. Proc. Ann. art. 930.8 by sending appropriate written notice to the defendant within 10 days of the rendition of the opinion of the court of appeal and to file written proof in the record that the defendant received the notice. State v. McIntyre, 708 So. 2d 1071, 1998 La. App. LEXIS 86 (Jan. 27, 1998), writ denied by La. 98-1032, 724 So. 2d 753, 1998 La. LEXIS 2799 (La. Sept. 18, 1998).

Although the trial judge failed to advise defendant of the time delay for filing for post-conviction relief, as was mandated by La. Code Crim. Proc. Ann. art. 930.8(C), the failure to inform defendant was not a ground for vacating the sentence imposed on a conviction for murder; rather, the remedy was to remand the case with an instruction to the trial judge to inform defendant of the provisions of art. 930.8 by sending written notice to defendant within 10 days after rendition of the appellate court’s opinion that pointed out the error and to file written proof in the record that defendant received such notice. State v. Batiste, 708 So. 2d 764, 1998 La. App. LEXIS 99 (Jan. 27, 1998), writ denied by La. 98-0913, 723 So. 2d 954, 1998 La. LEXIS 2565 (La. Sept. 4, 1998).

Where a trial court did not inform defendant of the provisions of La. Code Crim. Proc. Ann. art. 930.8, it was ordered to send appropriate written notice to defendant within 10 days of the rendition of the appellate court’s opinion and to file written proof that defendant received the notice in the record. State v. Allen, 707 So. 2d 72, 1998 La. App. LEXIS 65 (Jan. 14, 1998), writ denied by La. 98-0432, 719 So. 2d 1054, 1998 La. LEXIS 2173 (La. June 26, 1998).

Even where the trial judge failed to properly inform the defendant in a murder trial of the prescriptive period for post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8, the failure was not grounds to reverse the sentence or remand the case for resentencing where such defect had no bearing on the sentence. State v. Sloan, 701 So. 2d 995, 1997 La. App. LEXIS 2304 (Sept. 24, 1997), writ denied by La. 97-2601, 709 So. 2d 731, 1998 La. LEXIS 293 (La. Feb. 6, 1998).

Defendant’s claim for post-conviction relief from his armed robbery conviction was procedurally barred because it was not raised on appeal and not raised in his prior post-conviction relief application. State v. Gaines, 701 So. 2d 688, 1997 La. App. LEXIS 2247 (Sept. 17, 1997), writ denied by La. 97-2610, 717 So. 2d 1160, 1998 La. LEXIS 1258 (La. Apr. 24, 1998).

Under La. Code Crim. Proc. Ann. art. 930.8, the trial court’s failure to inform a defendant of the prescriptive period for post-conviction relief at the time of sentencing was not grounds for resentencing, but did require that the trial court provide such notice. State v. Jackson, 692 So. 2d 659, 1997 La. App. LEXIS 585 (Mar. 26, 1997), writ denied by La. 97-1100, 703 So. 2d 611, 1997 La. LEXIS 3215 (La. Oct. 13, 1997).

Trial judge’s failure to inform defendant of the prescriptive period for filing an application for post-conviction relief was not grounds for vacating her sentence; rather, the appellate court remanded with instructions to inform defendant in writing of the provisions of La. Code Crim. Proc. Ann. art. 930.8(C). State v. Johnson, 688 So. 2d 162, 1997 La. App. LEXIS 538 (Jan. 28, 1997).

Although the trial court incorrectly informed defendant of the prescriptive period for post-conviction relief at sentencing, as required by La. Code Crim. Proc. Ann. art. 930.8, the error was able to be corrected; defendant was informed that he had three years from the date the sentence became effective within which to apply for post-conviction relief, where the prescriptive period did not begin to run until the judgment was final, pursuant to La. Code Crim. Proc. Ann. art. 914 or 922. State v. Lott, 688 So. 2d 608, 1997 La. App. LEXIS 54 (Jan. 22, 1997), writ of certiorari denied by La. 97-0711, 701 So. 2d 979, 1997 La. LEXIS 2880 (La. Sept. 26, 1997).

Under La. Code Crim. Proc. Ann. art. 930.8(C), defendant was entitled to written notice advising him of the prescriptive period for post-conviction relief within 10 days. State v. Every, 678 So. 2d 952, 1996 La. App. LEXIS 1510 (July 30, 1996).

Failure of the trial judge to inform the defendant of the prescriptive period for post-conviction relief as mandated by La. Code Crim. Proc. Ann. art. 930.8(C) was unnecessary because the defendant filed a motion for an out-of time appeal thus exercising his right to post-conviction relief. State v. Bradford, 676 So. 2d 1108, 1996 La. App. LEXIS 1393 (June 25, 1996).

Per La. Code Crim. Proc. Ann. art. 930.8, the prescriptive period for post-conviction relief does not begin to run from the date of sentence, but from the date the judgment is final. State v. Payton, 671 So. 2d 1259, 1996 La. App. LEXIS 566 (Apr. 3, 1996).

At the time of sentencing, a trial court committed patent error by not informing a defendant of the three-year prescriptive period for post-conviction relief as mandated by La. Code Crim. Proc. Ann. art. 930.8(C) but, pursuant to La. Code Crim. Proc. Ann. art. 921, failure to inform the defendant did not constitute grounds for reversing the sentence or remanding the case for resentencing. State v. Washington, 670 So. 2d 1255, 1996 La. App. LEXIS 359 (Feb. 14, 1996), writ denied by La. 98-0537, 726 So. 2d 7, 1998 La. LEXIS 2864 (La. Sept. 25, 1998).

Pursuant to La. Code Crim. Proc. Ann. art. 930.8, a trial court was required to inform defendant of the prescriptive period for post-conviction relief. State v. Broussard, 664 So. 2d 835, 1995 La. App. LEXIS 3412 (Dec. 6, 1995), modified by La. 96-1796, 692 So. 2d 1024, 1997 La. LEXIS 571 (La. Apr. 8, 1997).

Trial court’s failure to comply with La. Code Crim. Proc. Ann. art. 930.8(C) was error patent, but, under La. Code Crim. Proc. Ann. art. 921, failure to inform a defendant of the three-year prescriptive period for post-conviction relief did not constitute a ground for reversing the sentence or remanding the case for resentencing, and the trial court was instructed to correct the error on remand. State v. Guzman, 665 So. 2d 512, 1995 La. App. LEXIS 3275 (Nov. 15, 1995), writ of certiorari denied by La. 95-2853, 668 So. 2d 366, 1996 La. LEXIS 702 (La. Feb. 28, 1996).

Court directed the trial court to inform defendant of the provisions of La. Code Crim. Proc. Ann. art. 930.8 because the record failed to show that the trial court so informed defendant. State v. Livings, 664 So. 2d 729, 1995 La. App. LEXIS 3492 (Nov. 15, 1995), writ of certiorari denied by La. 95-2906, 668 So. 2d 367, 1996 La. LEXIS 706 (La. Feb. 28, 1996).

A trial court’s failure, at the time of sentencing, to give a defendant notice of the prescriptive period for post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8(C) was not grounds for reversal of the sentence or remand; where the sentencing transcript was not included in the record submitted to the appellate court, the trial court was directed to review the sentencing transcript to verify compliance with the requirement and, if the required notice was not provided to the defendant, the trial court was directed to give defendant written notice of the prescriptive period for post-conviction relief within 10 days of the rendition of the appellate court’s opinion and to file proof of defendant’s receipt of such notice in the record of the proceedings. State v. Willars, 661 So. 2d 673, 1995 La. App. LEXIS 2511 (Sept. 27, 1995), writ of certiorari denied by La. 95-2825, 670 So. 2d 1238, 1996 La. LEXIS 984 (La. Mar. 29, 1996).

Neither the transcript of defendant’s original sentencing, nor the multiple bill sentencing reflected that defendant was informed that his application for post-conviction relief was to be filed within three years after his judgment of conviction became final as required by La. Code Crim. Proc. Ann. art. 930.8; therefore, it was necessary to remand the case and order the trial court to so inform defendant. State v. Stack, 659 So. 2d 853, 1995 La. App. LEXIS 2287 (July 25, 1995), writ denied by La. 2001-1409, 808 So. 2d 328, 2002 La. LEXIS 457 (La. Feb. 1, 2002).

Failure to inform defendant of the prescriptive period for applying for post-conviction relief was not grounds for reversing his sentence or remanding the case for resentencing. State v. Bannister, 658 So. 2d 16, 1995 La. App. LEXIS 1967 (June 28, 1995).

Where a trial judge failed to comply with La. Code Crim. Proc. Ann. arts. 880 and 930.8, a Court of Appeal, after affirming a defendant’s conviction, remanded with instructions to the trial court to comply. State v. Rice, 657 So. 2d 481, 1995 La. App. LEXIS 1456 (June 7, 1995).

Where police officer participated in taking money from an Asian driver for a phony ticket, there was sufficient evidence to support his extortion conviction and hard labor sentence in accordance with La. Rev. Stat. Ann.§§ 14:26, 14:66, but the matter was remanded under La. Code Crim. Proc. Ann. art. 930.8 as the officer was not informed of the prescriptive period for post-conviction relief. State v. Sampson, 656 So. 2d 1085, 1995 La. App. LEXIS 1466 (May 30, 1995), writ of certiorari denied by La. 95-1665, 663 So. 2d 730, 1995 La. LEXIS 3011 (La. Nov. 27, 1995).

Where defendant was convicted of second degree murder, he was entitled to receive appropriate written notice of the prescriptive period for post-conviction relief. State v. Pierre, 653 So. 2d 798, 1995 La. App. LEXIS 828 (Apr. 5, 1995), writ denied by La. 96-0020, 692 So. 2d 442, 1997 La. LEXIS 1122 (La. Apr. 18, 1997).

The failure to inform the defendant at the time of sentencing of the prescriptive period for post-conviction relief was not a ground for vacating the sentence; the appropriate remedy was to remand the case with an instruction to the trial judge to inform defendant of the provisions of La. Code Crim. Proc. Ann. art. 930.8 by sending written notice to defendant within 10 days after the rendition of this opinion and to file written proof in the record that defendant received such notice. State v. Crossley, 653 So. 2d 631, 1995 La. App. LEXIS 606 (Mar. 15, 1995), writ of certiorari denied by La. 95-0959, 660 So. 2d 459, 1995 La. LEXIS 2165 (La. Sept. 15, 1995).

First degree murder sentencing was remanded on review back to the trial court to ensure that the defendant was informed of the prescriptive period for post-conviction relief as required by statute. State v. Green, 651 So. 2d 435, 1995 La. App. LEXIS 509 (Mar. 1, 1995).

Where a first degree murder defendant was not informed at the time of sentencing of the prescriptive period for post-conviction relief, the appellate court remanded the case back to the trial court so that defendant could be admonished as required by La. Code Crim. Proc. Ann. art. 930.8(C). State v. Perkins, 652 So. 2d 21, 1995 La. App. LEXIS 349 (Feb. 15, 1995).

Where a sentencing judge did not inform a defendant of the prescriptive period for post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8, the defect had no bearing on whether the sentence was excessive and thus was not grounds to reverse the sentence or remand the case for resentencing under La. Code Crim. Proc. Ann. art. 921, and the three-year prescriptive period did not begin to run until the judgment was final under La. Code Crim. Proc. Ann. art. 914 or 922 so prescription was not yet running; given that the purpose of the notice of La. Code Crim. Proc. Ann. art. 930.8(C) was to inform the defendant of the prescriptive period in advance, the case was remanded with instructions to the trial court to inform the defendant of the provisions of art. 930.8 by sending appropriate written notice to him within 10 days of the rendition of the opinion and to file written proof in the record of the proceedings that he received such notice. State v. Armentor, 649 So. 2d 1187, 1995 La. App. LEXIS 133 (Feb. 1, 1995), writ of certiorari denied by La. 95-0557, 657 So. 2d 1027, 1995 La. LEXIS 1814 (La. June 30, 1995).

When the trial court fails to inform a defendant of the prescriptive period for post- conviction relief under La. Code Crim. Proc. Ann. art. 930.8, the matter is remanded from the appellate court to inform defendant of the provisions of art. 903.8 by sending written notice to the defendant within 10 days and to file written proof in the record that the defendant received such notice. State v. Hebrard, 650 So. 2d 352, 1995 La. App. LEXIS 211 (Jan. 31, 1995).

Court remanded and ordered the trial court to issue a notice that informed defendant of the 10-day prescriptive period for post-conviction relief on the ground that the trial court erred under La. Code Crim. Proc. Ann. art. 930.8(C) when it failed to inform defendant of the prescriptive period at the sentencing hearing. State v. Boyd, 649 So. 2d 80, 1994 La. App. LEXIS 3615 (Dec. 28, 1994).

Appeals court remanded a case back since the trial judge, at the time of sentencing, did not inform the defendant of the prescriptive period for post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8(C). State v. Byes, 648 So. 2d 1073, 1994 La. App. LEXIS 3618 (Dec. 28, 1994).

Trial court’s failure to inform defendant of the prescriptive period for seeking post-conviction relief under La. Code Crim. Proc. Ann. art. 930.8 is error, but is not grounds for reversal as set forth in La. Code Crim. Proc. Ann. art. 921. State v. Mamon, 648 So. 2d 1347, 1994 La. App. LEXIS 3264 (Dec. 16, 1994), writ of certiorari denied by La. 95-0220, 654 So. 2d 1104, 1995 La. LEXIS 1470 (La. June 2, 1995).

Sentencing court’s error under La. Code Crim. Proc. Ann. art. 930.8(C) in telling defendant that he had three years “from this date” to file for post-conviction relief had no bearing on the sentence and was not grounds for reversal. State v. Hall, 647 So. 2d 453, 1994 La. App. LEXIS 3176 (Dec. 7, 1994), writ denied by La. 95-2188, 691 So. 2d 69, 1997 La. LEXIS 813 (La. Mar. 17, 1997).

Purpose of the notice of La. Code Crim. Proc. Ann. art. 930.8(C) is to inform defendant of the prescriptive period in advance. State v. Broussard, 649 So. 2d 726, 1994 La. App. LEXIS 3161 (Nov. 23, 1994).

Failure of the trial court at the time of sentencing to inform defendant pursuant to La. Code Crim. Proc. Ann. art. 930.8 of the prescriptive period for post-conviction relief had no bearing on whether the sentence was excessive and thus was not a basis to reverse the sentence or remand the case for resentencing. State v. Mitchell, 649 So. 2d 569, 1994 La. App. LEXIS 2996 (Nov. 2, 1994).

The record showed that the trial court incorrectly informed defendant at the time of sentencing that the defendant had three years “from this date” to apply for post-conviction relief; La. Code Crim. Proc. Ann. art. 930.8 provided that the three-year (now two-year) prescriptive period commences when the judgment of conviction and sentence becomes final. State v. Ross, 641 So. 2d 732, 1994 La. App. LEXIS 2264 (Aug. 17, 1994).

District court was directed to inform the defendant of the provisions of La. Code Crim. Proc. Ann. art. 930.8 by sending appropriate written notice to the defendant within 10 days of the rendition of the appeals court opinion and to file written proof that the defendant received the notice in the record of the proceedings; defendants were to be notified of the three-year prescriptive period for post-conviction relief and that the period did not begin to run until the judgment is final under La. Code Crim. Proc. Ann. art. 914 or La. Code Crim. Proc. Ann. art. 922. State v. Robinson, 634 So. 2d 1274, 1994 La. App. LEXIS 547 (Mar. 2, 1994).

Where the trial court failed to credit defendant for time served and to inform him of the time limitation for filing for post-conviction relief, remand was necessary in order that the trial court amend the record and serve notice in accordance with La. Code Crim. Proc. Ann. art. 930.8. State v. Procell, 626 So. 2d 954, 1993 La. App. LEXIS 3479 (Nov. 17, 1993).

Trial court’s actions were improper where it did not notify defendant of the prescriptive period for applying for post-conviction relief. State v. Ray, 623 So. 2d 190, 1993 La. App. LEXIS 2732 (Aug. 18, 1993), writ of certiorari denied by 629 So. 2d 399, 1993 La. LEXIS 3360 (La. 1993).

Defendant’s conviction and sentence for possession of marijuana with intent to distribute was proper although the court was required to inform defendant of the prescriptive period for post-conviction relief. State v. Clay, 623 So. 2d 211, 1993 La. App. LEXIS 2734 (Aug. 18, 1993).

Failure to give notice to defendant as required by La. Code Crim. Proc. Ann. art. 930.8 was a patent error on appeal, but it did not require reversal; the trial court was directed to send appropriate written notice to defendant within 10 days of the rendition of the appellate opinion and to file written proof of receipt by defendant. State v. McSweeney, 619 So. 2d 861, 1993 La. App. LEXIS 2093 (June 2, 1993).

Pursuant to La. Code Crim. Proc. Ann. art. 921, the trial court’s failure to inform defendant of the prescriptive period for post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8 was not grounds to reverse defendant’s sentence, where defendant alleged that his sentence was excessive, and where the trial court’s failure to inform defendant of the prescriptive period had no bearing on whether the sentence was excessive. State v. Essex, 618 So. 2d 574, 1993 La. App. LEXIS 1794 (May 5, 1993).

Prominent businessman was properly convicted of distributing cocaine, even though the court failed to inform him in writing of his statutory right to seek post-conviction relief under La. Code Crim. Proc. Ann. art. 930.8. State v. Caldwell, 616 So. 2d 713, 1993 La. App. LEXIS 978 (Mar. 3, 1993), writ of certiorari denied in part, remanded by 620 So. 2d 859, 1993 La. LEXIS 2282 (La. 1993).

Although the trial court did not correctly inform defendant of the prescriptive period for post-conviction relief as provided in La. Code Crim. Proc. Ann. art. 930.8, the error patent had no bearing on defendant’s assigned error and, in and of itself, did not warrant a vacation of the sentence. State v. McGee, 614 So. 2d 834, 1993 La. App. LEXIS 739 (Feb. 24, 1993).

Trial court erred in failing to inform defendant at the time of sentencing of the prescriptive period for post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8; hence, the court was ordered to inform defendant in writing of such prescriptive period and to file written proof of such notification in the record. State v. Reeves, 613 So. 2d 1061, 1993 La. App. LEXIS 399 (Feb. 3, 1993), writ of certiorari denied by 619 So. 2d 543, 1993 La. LEXIS 1865 (La. 1993).

Retroactive application of La. Code Crim. Proc. Ann. art. 930.8 to petitioner’s untimely application for post-conviction relief was proper; the statute was not an ex post facto law, because it did not alter the definition of the crimes for which petitioner was convicted, did not increase petitioner’s punishment, and afforded petitioner a reasonable grace period after its enactment in which petitioner could have filed his application. State ex rel. Counterman v. Whitley, 611 So. 2d 661, 1992 La. App. LEXIS 3663 (Nov. 20, 1992).

In the State’s prosecution of defendant for attempted manslaughter, the trial court’s failure to inform defendant of the prescriptive period for post-conviction relief under La. Code Crim. Proc. Ann. arts. 921 and 930.8 had no bearing on whether defendant’s sentence was excessive, and thus was not grounds for reversal. State v. Salone, 605 So. 2d 229, 1992 La. App. LEXIS 2724 (Sept. 23, 1992).

Where La. Code Crim. Proc. Ann. art. 930.8(C) required that, at the time of sentencing, a trial court had to inform a defendant of the three-year prescriptive period in which to apply for post-conviction relief, and because the record did not show that a trial court so informed a defendant, the Court of Appeals of Louisiana directed the trial court to inform the defendant, and all future convicted defendants, of the provisions of La. Code Crim. Proc. Ann. art. 930.8. State v. Smith, 600 So. 2d 745, 1992 La. App. LEXIS 1403 (May 13, 1992).

Where defendant waited six years to seek an out-of-time appeal, he could not complain of a violation of his right to judicial review under La. Const. art. I, § 19 where his trial transcript was no longer available, especially in light of the tim limitations imposed by La. Code Crim. Proc. Ann. art. 930.8 on post-conviction relief applications. State v. Bernard, 583 So. 2d 111, 1991 La. App. LEXIS 2023 (June 26, 1991), writ of certiorari denied by 586 So. 2d 540, 1991 La. LEXIS 2603 (La. 1991).

•• Imprisonment. — La. Code Crim. Proc. Ann. art. 930.8 providing for a three-year prescriptive period for post-conviction relief was a directive to a trial court and provided no remedy for an individual defendant. State v. Hannon, 736 So. 2d 323, 1999 La. App. LEXIS 1608 (May 26, 1999), writ denied by La. 99-1911, 751 So. 2d 872, 1999 La. LEXIS 3463 (La. Dec. 17, 1999).

As an individual in custody after sentencing following a felony conviction who had exhausted all appellate remedies, an inmate was permitted access to public records, including parts of the district attorney’s file, if the request was limited to grounds upon which the inmate could file for post-conviction relief under La. Code Crim. Proc. Ann. art. 930.3 pursuant to La. Rev. Stat. Ann. § 44:31.1, which did not prevent an inmate from seeking records simply because the three-year time limitation for the filing of post-conviction relief has passed pursuant to La. Code Crim. Proc. Ann. art. 930.8. State ex rel. McKnight v. State, 742 So. 2d 894, 1998 La. App. LEXIS 3696 (Dec. 3, 1998).

•• Motions to Set Aside Sentence. — Defendant’s convictions for two counts of sexual battery were proper, where any rational trier of fact could have found that the State proved the elements of sexual battery beyond a reasonable doubt; the court remanded, however, for correction of the sentencing minutes so that they were consistent with the transcript and to direct the trial court to inform defendant of the provisions of La. Code Crim. Proc. Ann. art. 930.8. State v. Blake, 872 So. 2d 602, 2004 La. App. LEXIS 1141 (May 5, 2004).

Failure to inform a defendant of the prescriptive period for post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8(C) does not bestow an enforceable right. State v. Sherman, 761 So. 2d 660, 2000 La. App. LEXIS 1480 (May 3, 2000).

Trial court’s failure to inform defendant of the prescriptive period for post-conviction relief under La. Code Crim. Proc. Ann. art. 930.8 was not reversible error, where it had no bearing on whether defendant’s sentence was excessive. State v. Lemoine, 1993 La. App. LEXIS 2305 (June 2, 1993).

•• Sex Offenders

••• General Overview. — After a conviction for attempted aggravated rape, a trial court erred by failing to advise defendant of the sexual offender registration requirements; further, the trial court should have advised defendant of the time permitted for post-conviction proceedings. State v. McLelland, 860 So. 2d 31, 2003 La. App. LEXIS 2848 (Oct. 15, 2003), writ denied by La. 2003-3372, 871 So. 2d 347, 2004 La. LEXIS 1018 (La. Mar. 26, 2004).

• Appeals

•• Procedures

••• Notice of Appeal. — Although the trial court failed to adequately advise defendant of the prescriptive period for filing post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8, the apparent oversight was not grounds for reversal under La. Code Crim. Proc. Ann. art. 921; the required notice was designed to apprise defendant in advance about the statutory limitation. State v. McKinney, 754 So. 2d 366, 2000 La. App. LEXIS 278 (Mar. 1, 2000), writ denied by La. 2000-0907, 774 So. 2d 81, 2000 La. LEXIS 3296 (La. Nov. 13, 2000).

••• Records on Appeal. — On review of a criminal conviction, where the court of appeal found a conflict in the transcript indicating that the trial court erred by failing to inform defendant of the deadline for filing a post-conviction application pursuant to La. Code Crim. Proc. Ann. art. 930.8, the case was remanded for the district court judge to send defendant written notice of the proper prescriptive period for post-conviction relief. State v. Behre, 864 So. 2d 668, 2003 La. App. LEXIS 3374 (Dec. 9, 2003).

Defendant’s convictions and two life sentences for aggravated rape were affirmed because the crimes committed by defendant were especially heinous in that defendant committed premeditated, unspeakable acts against the victims, carried them out with malice, and tortured the victims for a period of several hours; however, a trial judge did not fully advise defendant of the prescriptive period for post-conviction relief as mandated by La. Code Crim. Proc. Ann. art. 930.8, and the cause was remanded so that written notice and proof was placed in the record. State v. Johnson, 711 So. 2d 848, 1998 La. App. LEXIS 830 (Apr. 15, 1998), writ denied by La. 98-1293, 726 So. 2d 20, 1998 La. LEXIS 2963 (La. Oct. 9, 1998).

Where defendant waited six years to seek an out-of-time appeal, he could not complain of a violation of his right to judicial review under La. Const. art. I, § 19 where his trial transcript was no longer available, especially in light of the tim limitations imposed by La. Code Crim. Proc. Ann. art. 930.8 on post-conviction relief applications. State v. Bernard, 583 So. 2d 111, 1991 La. App. LEXIS 2023 (June 26, 1991), writ of certiorari denied by 586 So. 2d 540, 1991 La. LEXIS 2603 (La. 1991).

••• Time Limitations. — Trial court’s advisal to defendant of the prescriptive period for seeking post-conviction relief as mandated by La. Code Crim. Proc. Ann. art. 930.8 was incomplete which was an error patent; therefore, the matter was remanded for the district court to inform defendant of the provisions of La. Code Crim. Proc. Ann. art. 930.8 by sending appropriate written notice to defendant within 10 days of the rendition of the appellate court’s opinion. State v. Forrest, 876 So. 2d 187, 2004 La. App. LEXIS 1378 (May 26, 2004).

Transcript did not reflect that defendant was advised of the two-year prescriptive period for filing post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8, and remand for resentencing was required. State v. Darensbourg, 871 So. 2d 533, 2004 La. App. LEXIS 681 (Mar. 30, 2004), remanded by La. App. 06-572, 948 So. 2d 1128, 2006 La. App. LEXIS 2936 (La.App. 5 Cir. Dec. 27, 2006).

Effective August 15, 1999, La. Code Crim. Proc. Ann. art. 930.8 was amended to shorten the period for filing applications for post-conviction relief to two years after the judgment of conviction and sentence has become final, and the amendment should be applied retroactively. State v. Mickel, 864 So. 2d 661, 2003 La. App. LEXIS 3370 (Dec. 9, 2003), writ denied by La. 2004-2515, 904 So. 2d 692, 2005 La. LEXIS 2027 (La. June 17, 2005).

Where defendant was convicted and sentenced for being a felon in possession of a firearm, his application to file an out-of-time appeal filed four years later was untimely; thus, his appeal was dismissed. State v. Mickel, 864 So. 2d 661, 2003 La. App. LEXIS 3370 (Dec. 9, 2003), writ denied by La. 2004-2515, 904 So. 2d 692, 2005 La. LEXIS 2027 (La. June 17, 2005).

La. Code Crim. Proc. Ann. art. 930.8(C) is supplicatory language and does not bestow an enforceable right upon defendant; therefore, defendant’s conviction and sentence for aggravated rape was affirmed, even though the trial court failed to inform him of the prescriptive period for post-conviction relief, and the appellate court advised defendant that no application for post-conviction relief, including an application seeking an out-of-time appeal, would be considered if it was filed more than two years after the judgment had become final under La. Code Crim. Proc. Ann. art. 914, 922. State v. Hale, 793 So. 2d 1274, 2001 La. App. LEXIS 1961 (Sept. 17, 2001), writ denied by La. 2001-2946, 827 So. 2d 412, 2002 La. LEXIS 2996 (La. Oct. 14, 2002).

La. Code Crim. Proc. Ann. art. 930.8 contains merely precatory language and does not bestow an enforceable right upon an individual defendant to require a trial court to advise her of the prescriptive period for filing any applications for post-conviction relief. State v. Harris, 765 So. 2d 1107, 2000 La. App. LEXIS 1510 (June 14, 2000), writ denied by La. 2000-2117, 792 So. 2d 754, 2001 La. LEXIS 1693 (La. May 25, 2001).

•• Remands & Remittiturs. — Defendant’s convictions for two counts of sexual battery were proper, where any rational trier of fact could have found that the State proved the elements of sexual battery beyond a reasonable doubt; the court remanded, however, for correction of the sentencing minutes so that they were consistent with the transcript and to direct the trial court to inform defendant of the provisions of La. Code Crim. Proc. Ann. art. 930.8. State v. Blake, 872 So. 2d 602, 2004 La. App. LEXIS 1141 (May 5, 2004).

In a criminal appeal, where the record did not show that the judge instructed defendant on the prescriptive period in which to file an application for post-conviction relief, the trial court was ordered to supply defendant with written notice of the prescriptive period under La. Code Crim. Proc. Ann. art. 930.8, and to file written proof of said notice in the record. State v. Stein, 874 So. 2d 279, 2004 La. App. LEXIS 1069 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1345, 885 So. 2d 1122, 2004 La. LEXIS 3334 (La. Nov. 8, 2004).

In a criminal appeal, the court remanded defendant’s case because the trial judge failed to advise defendant of the prescriptive period for post-conviction relief, as required by La. Code Crim. Proc. Ann. art. 930.8. State v. Crawford, 873 So. 2d 768, 2004 La. App. LEXIS 1077 (Apr. 27, 2004), writ denied by La. 2004-1744, 901 So. 2d 1083, 2005 La. LEXIS 1516 (La. May 6, 2005).

Where the court of appeal could not ascertain from the record whether defendant had been correctly informed as to the prescriptive period for post-conviction relief, the court of appeal remanded the case and ordered the trial court to send written notice to defendant of the prescriptive period. State v. Stewart, 866 So. 2d 1016, 2004 La. App. LEXIS 73 (Jan. 27, 2004), writ denied by La. 2004-0449, 876 So. 2d 832, 2004 La. LEXIS 2218 (La. June 25, 2004).

Where the record showed that defendant was not properly informed of the commencement of the time for filing a motion for post-conviction relief, a remand of a criminal case was necessary. State v. Hotard, 864 So. 2d 748, 2003 La. App. LEXIS 3663 (Dec. 30, 2003).

Where the trial judge failed to advise defendant of the prescriptive period for filing post-conviction relief in accordance with La. Code Crim. Proc. Ann. art. 930.8, the matter was remanded and the trial court was instructed to send the appropriate written notice to defendant of the prescriptive period for post-conviction relief, and to file written proof in the record that defendant received the notice within 10 days of the rendering of the appellate court’s opinion. State v. Fernandez, 864 So. 2d 764, 2003 La. App. LEXIS 3688 (Dec. 30, 2003).

Where the transcript did not reflect that the trial judge advised defendant of the prescriptive period for post-conviction relief in accordance with La. Code Crim. Proc. Ann. art. 930.8, the appellate court remanded the matter to the trial court and instructed the trial court to send appropriate written notice to defendant of the prescriptive period for post-conviction relief, and to file written proof in the record that defendant received the notice within 10 days of the rendering of the appellate court’s opinion. State v. Robertson, 864 So. 2d 875, 2003 La. App. LEXIS 3691 (Dec. 30, 2003).

Defendant was not informed of the two-year time limit for filing post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8; thus, the case was remanded to the trial court so that it could inform defendant of the provisions of art. 930.8 by sending appropriate written notice to defendant within 10 days of the rendition of the appellate court’s opinion and to file written proof that defendant received the notice in the record of the proceedings. State v. Cooper, 862 So. 2d 512, 2003 La. App. LEXIS 3569 (Dec. 23, 2003), writ denied by La. 2004-0236, 876 So. 2d 74, 2004 La. LEXIS 1900 (La. June 4, 2004).

When the trial judge fails to inform a defendant of the prescriptive period for filing a post-conviction relief application, the court of appeal typically remands the matter, ordering the district court to inform the defendant of the provisions of La. Code Crim. Proc. Ann. art. 930.8 by sending appropriate written notice to the defendant within 10 days of the rendition of opinion, and to file written proof of such notice in the record. State v. Behre, 864 So. 2d 668, 2003 La. App. LEXIS 3374 (Dec. 9, 2003).

On review of a criminal conviction, where the court of appeal found a conflict in the transcript indicating that the trial court erred by failing to inform defendant of the deadline for filing a post-conviction application pursuant to La. Code Crim. Proc. Ann. art. 930.8, the case was remanded for the district court judge to send defendant written notice of the proper prescriptive period for post-conviction relief. State v. Behre, 864 So. 2d 668, 2003 La. App. LEXIS 3374 (Dec. 9, 2003).

When defendant’s case was reviewed on appeal for errors patent, pursuant to La. Code Crim. Proc. Ann. art. 920, and the court found that the trial court had not informed defendant of the prescriptive period for applying for post-conviction relief, as required by La. Code Crim. Proc. Ann. art. 930.8, the appellate court remanded and ordered the trial court to send written notice of the prescriptive period to defendant within 10 days of the rendering of the court’s opinion, along with written proof in the record that defendant had received such notice. State v. Thomas, 734 So. 2d 140, 1999 La. App. LEXIS 1211 (Apr. 27, 1999).

•• Reversible Errors

••• General Overview. — La. Code Crim. Proc. Ann. art. 930.8(C) provides that, at the time of sentencing, the trial court shall inform the defendant of the prescriptive period for applying for post-conviction relief; failure to do so on the part of the trial court has no bearing on the sentence and is not grounds to reverse the sentence or remand the case for resentencing. State v. Lagarde, 758 So. 2d 279, 2000 La. App. LEXIS 348 (Feb. 18, 2000), writ denied by La. 2000-1238, 778 So. 2d 585, 2001 La. LEXIS 431 (La. Feb. 9, 2001).

Where the trial court failed to advise a defendant who was convicted of possession of cocaine, a controlled dangerous substance, regarding the prescriptive period for filing post-conviction relief pursuant to La. Code Crim. Proc. Ann. art. 930.8, the court did not reverse under La. Code Crim. Proc. Ann. art. 921, but directed the trial court to send notice in accordance with La. Code Crim. Proc. Ann. art. 930.8 as amended in 1999, within 30 days of the rendition of the appellate court’s opinion. State v. Myers, 756 So. 2d 343, 1999 La. App. LEXIS 3611 (Dec. 15, 1999).

While the trial court erred in failing to advise defendant about certain statutory provisions under La. Code Crim. Proc. Ann. art. 930.8(C) and La. Code Crim. Proc. Ann. art. 894.1(D), regarding post-conviction relief, his release date, diminution of sentence, eligibility for parole and other matters, these errors were not reversible per La. Code Crim. Proc. Ann. art. 894.1(F). State v. Price, 676 So. 2d 1114, 1996 La. App. LEXIS 1391 (June 25, 1996).

At the time of sentencing, a trial court committed patent error by not informing a defendant of the three-year prescriptive period for post-conviction relief as mandated by La. Code Crim. Proc. Ann. art. 930.8(C) but, pursuant to La. Code Crim. Proc. Ann. art. 921, failure to inform the defendant did not constitute grounds for reversing the sentence or remanding the case for resentencing. State v. Washington, 670 So. 2d 1255, 1996 La. App. LEXIS 359 (Feb. 14, 1996), writ denied by La. 98-0537, 726 So. 2d 7, 1998 La. LEXIS 2864 (La. Sept. 25, 1998).

Failure to inform defendant of the prescriptive period for applying for post-conviction relief was not grounds for reversing his sentence or remanding the case for resentencing. State v. Bannister, 658 So. 2d 16, 1995 La. App. LEXIS 1967 (June 28, 1995).

Where the record revealed that the sentencing court did not inform defendant of the prescriptive period for post-conviction relief as per La. Code Crim. Proc. Ann. art. 930.8, this defect had no bearing on whether the sentence was excessive and was not grounds to reverse the sentence or remand the case for resentencing under art. 921. Yet in affirming the conviction and sentence, the appellate court instructed the trial court to inform defendant of the prescriptive period. State v. Fontenot, 616 So. 2d 1353, 1993 La. App. LEXIS 1489 (Apr. 7, 1993), writ of certiorari denied by 623 So. 2d 1334, 1993 La. LEXIS 2544 (La. 1993).

•• Right to Appeal

••• Defendants. — La. Code Crim. Proc. Ann. art. 930.8 contains merely precatory language and does not bestow an enforceable right upon an individual defendant to require a trial court to advise her of the prescriptive period for filing any applications for post-conviction relief. State v. Harris, 765 So. 2d 1107, 2000 La. App. LEXIS 1510 (June 14, 2000), writ denied by La. 2000-2117, 792 So. 2d 754, 2001 La. LEXIS 1693 (La. May 25, 2001).

Where the trial court failed to inform the defendant at the time of sentencing of the three-year prescriptive period for challenging his conviction and sentence as required by La. Code Crim. Proc. Ann. art. 930.8(C), the defendant was given the opportunity to appeal within three years from the date a new notice was given by the trial court. State v. Post, 729 So. 2d 38, 1999 La. App. LEXIS 302 (Feb. 10, 1999).

•• Standards of Review. — Although the trial court made an error patent by failing to inform defendant of the prescriptive period for post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8, such had no bearing on whether defendant’s sentence was excessive, as claimed by defendant on appeal, and thus was not grounds for reversal pursuant to La. Code Crim. Proc. Ann. art. 921. State v. Brown, 624 So. 2d 40, 1993 La. App. LEXIS 2845 (Sept. 22, 1993).

••• General Overview. — Trial court committed patent error when it resentenced defendant upon remand under La. Code Crim. Proc. Ann. arts. 920 and 930.8 where it failed to advise defendant of the prescriptive period for post-conviction relief. State v. Barnes, 800 So. 2d 973, 2001 La. App. LEXIS 2207 (Oct. 17, 2001).

Trial court committed patent error under La. Code Crim. Proc. Ann. art. 920 and La. Code Crim. Proc. Ann. art. 930.8 and remand of the matter was ordered where the trial court informed defendant that he had two years from the date of a sentence to file for post-conviction relief whereas the trial court should have informed defendant that he had two years after the judgment of conviction and sentence has become final within which to apply for post-conviction relief. State v. Rogers, 772 So. 2d 960, 2000 La. App. LEXIS 2946 (Nov. 28, 2000), writ denied by La. 2001-0204, 802 So. 2d 641, 2001 La. LEXIS 3342 (La. Dec. 7, 2001).

Trial court committed patent error under La. Code Crim. Proc. Ann. arts. 920 and 930.8(C) because it failed to inform defendant that he had two years after his judgment of conviction and sentence becomes final within which to apply for post-conviction relief. State v. Lucas, 767 So. 2d 921, 2000 La. App. LEXIS 2115 (Aug. 29, 2000).

Where defendant was found guilty and was sentenced, a trial court committed patent error under La. Code Crim. Proc. Ann. art. 930.8(A) and (C) because the trial court erroneously advised defendant that he had three years in which to seek any post-conviction relief. State v. Tucker, 708 So. 2d 1098, 1998 La. App. LEXIS 85 (Jan. 27, 1998).

••• Harmless & Invited Errors

•••• General Overview. — Trial court’s failure to inform defendant of the prescriptive period for applying for post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8(C) had no bearing on the sentence and was not grounds to reverse the sentence or remand the case for resentencing. State v. Holmes, 658 So. 2d 14, 1995 La. App. LEXIS 1889 (June 23, 1995).

••• Plain Error

•••• General Overview. — Trial court’s failure to advise defendant of the two-year prescriptive period for filing an application for post-conviction relief, pursuant to La. Code Crim. Proc. Ann. art. 930.8, was an error patent requiring remand for the trial court to provide such notice. State v. Torregano, 875 So. 2d 842, 2004 La. App. LEXIS 1157 (May 11, 2004).

In reviewing the record in the course of defendant’s appeal from a conviction for purse snatching, the court found an error patent in the trial court’s failure to advise defendant of the prescriptive period for post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8; hence, the court remanded the case with instructions for the trial court to make a record of so advising defendant. State v. Boss, 848 So. 2d 75, 2003 La. App. LEXIS 1603 (May 28, 2003), writ denied by La. 2003-1968, 872 So. 2d 508, 2004 La. LEXIS 1736 (La. May 14, 2004).

Where the trial court advised defendant at sentencing that defendant had two years from the date the sentence became final to request any post-conviction relief, rather than the two-year time period beginning from the finality of a defendant’s conviction and sentence, it was a patent error requiring remand. State v. Randle, 827 So. 2d 657, 2002 La. App. LEXIS 2995 (Oct. 2, 2002).

Where, in sentencing defendant, the trial court neglected to inform him of the prescriptive period for post-conviction relief provided in La. Code Crim. Proc. Ann. art. 930.8, the court found it unnecessary to reverse but held that a remand was sufficient for the formal notification. State v. Morrison, 795 So. 2d 465, 2001 La. App. LEXIS 1934 (Aug. 28, 2001), writ denied by La. 2001-2856, 822 So. 2d 614, 2002 La. LEXIS 2402 (La. Aug. 16, 2002).

Appellate court reviewed the record for patent error pursuant to La. Code Crim. Proc. Ann. art. 920 and found that it was a patent error in that the minute entry contained the statement that the prescriptive period for post-conviction relief ran from the date that the judgment of conviction and sentence became final, but the transcript did not reveal that the trial judge so advised defendant as required by La. Code Crim. Proc. Ann. art. 930.8, therefore the judge’s notice to defendant was incomplete. State v. Williams, 786 So. 2d 805, 2001 La. App. LEXIS 803 (Apr. 11, 2001), writ denied by La. 2001-1377, 812 So. 2d 646, 2002 La. LEXIS 1017 (La. Mar. 28, 2002).

Juvenile judge’s failure to give the juvenile notice of the time limit for filing for a post-conviction relief application was error patent but had no bearing on the disposition and was not grounds to reverse the disposition or to remand the case for another disposition. State v. W.T.B., 771 So. 2d 807, 2000 La. App. LEXIS 2552 (Oct. 20, 2000).

Where the prescriptive period for seeking post-conviction relief was reduced from three years to two years after defendant was sentenced for possession with intent to distribute heroin, and the amendment was applied retroactively, the trial court, as a result of an error patent review pursuant to La. Code Crim. Proc. Ann. art. 920, was ordered to send written notice to defendant of the amended prescriptive period in order to comply with La. Code Crim. Proc. Ann. art. 930.8, to advise defendant of when the period began to run, and to file written proof in the record that defendant received the notice. State v. Quest, 772 So. 2d 772, 2000 La. App. LEXIS 2534 (Oct. 18, 2000), writ denied by La. 2000-3137, 800 So. 2d 866, 2001 La. LEXIS 3682 (La. Nov. 2, 2001).

Trial court’s failure to inform defendant as to the post-conviction relief period pursuant to La. Code Crim. Proc. Ann. art. 930.8 was error patent under La. Code Crim. Proc. Ann. art. 920. State v. Loupe, 767 So. 2d 884, 2000 La. App. LEXIS 2117 (Aug. 29, 2000).

Trial court’s failure to advise a defendant of the time limitations that governed filing an application for post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8(C) did not bestow an enforceable right on the defendant, notwithstanding the fact that it was an error patent. State v. Lee, 764 So. 2d 1122, 2000 La. App. LEXIS 1453 (May 17, 2000).

Failure to comply with La. Code Crim. Proc. Ann. art. 930.8(C) is not an error patent and requires no action on the part of the appellate court. State v. Thomas, 752 So. 2d 318, 2000 La. App. LEXIS 255 (Jan. 26, 2000).

On patent error review, an appellate court determined that, at the time of sentencing, the trial court failed to inform a defendant of the prescriptive period within which to apply for post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8, and the appellate court remedied the error by ordering the trial court to send written notice of the prescriptive period to defendant within 10 days of the rendering of the appellate court’s opinion and then file written proof in the record that the defendant received such notice. State v. Hotoph, 750 So. 2d 1036, 1999 La. App. LEXIS 3155 (Nov. 10, 1999), writ denied by La. 2000-0150, 765 So. 2d 1066, 2000 La. LEXIS 2106 (La. June 30, 2000), writ denied by La. 1999-3477, 765 So. 2d 1062, 2000 La. LEXIS 2116 (La. June 30, 2000).

On patent error review, a court of appeal determined that the trial court did not advise a defendant, either at his original sentencing or at his habitual offender sentencing, of the prescriptive period for filing post-conviction relief as required by La. Code Crim. Proc. Ann. art. 930.8(C), and the court remanded the case and ordered the district court to inform defendant of the provisions of La. Code Crim. Proc. Ann. art. 930.8 by sending appropriate written notice to the defendant within 10 days of the rendition of the opinion of the court of appeal and to file written proof in the record that the defendant received the notice. State v. McIntyre, 708 So. 2d 1071, 1998 La. App. LEXIS 86 (Jan. 27, 1998), writ denied by La. 98-1032, 724 So. 2d 753, 1998 La. LEXIS 2799 (La. Sept. 18, 1998).

Trial judge’s failure to inform defendant of the prescriptive period for filing an application for post-conviction relief was not grounds for vacating her sentence; rather, the appellate court remanded with instructions to inform defendant in writing of the provisions of La. Code Crim. Proc. Ann. art. 930.8(C). State v. Johnson, 688 So. 2d 162, 1997 La. App. LEXIS 538 (Jan. 28, 1997).

At the time of sentencing, a trial court committed patent error by not informing a defendant of the three-year prescriptive period for post-conviction relief as mandated by La. Code Crim. Proc. Ann. art. 930.8(C) but, pursuant to La. Code Crim. Proc. Ann. art. 921, failure to inform the defendant did not constitute grounds for reversing the sentence or remanding the case for resentencing. State v. Washington, 670 So. 2d 1255, 1996 La. App. LEXIS 359 (Feb. 14, 1996), writ denied by La. 98-0537, 726 So. 2d 7, 1998 La. LEXIS 2864 (La. Sept. 25, 1998).

At the time defendant pled guilty, he was informed of the three-year time limitation for filing post-conviction relief, but it was error, under La. Code Crim. Proc. Ann. art. 930.8(C), to fail to inform defendant at the time of sentencing. State v. Jones, 657 So. 2d 424, 1995 La. App. LEXIS 1382 (May 31, 1995).

• Habeas Corpus

•• Procedure

••• Filing of Petition

•••• Time Limitations

••••• General Overview. — Fact that defendant alleged that defendant was advised by the state trial court that defendant had three years under La. Code Crim. Proc. Ann. art. 930.8 to file all post-conviction relief did not negate the one-year limitation period for federal habeas relief set forth in 28 USCS § 2254(d)(1),(2) and did not provide grounds for equitable tolling of the federal one-year limitation period. Munoz v. Kaylo, 2003 U.S. Dist. LEXIS 1456 (Jan. 29, 2003).

Defendant, who filed an application for post-conviction relief 10 years after his conviction, based on newly discovered evidence in police files, did not demonstrate adequate grounds for an exception to the time limitations of La. Code Crim. Proc. Ann. art. 930.8(A)(1). State v. Chapman, 699 So. 2d 504, 1997 La. App. LEXIS 2165 (Sept. 3, 1997), writ denied by La. 97-2600, 717 So. 2d 229, 1998 La. LEXIS 1494 (La. Apr. 3, 1998).

Trial court’s failure to inform a defendant of the prescriptive period for post-conviction relief at the time of sentencing had no bearing on whether the sentence was excessive, and was not a grounds for reversing the sentence or remanding for resentencing under La. Code Crim. Proc. Ann. art. 921. State v. Laroux, 631 So. 2d 730, 1994 La. App. LEXIS 232 (Feb. 2, 1994), writ of certiorari denied by La. 94-0577, 637 So. 2d 498, 1994 La. LEXIS 1451 (La. June 3, 1994).

GOVERNMENTS

• Legislation

•• Effect & Operation

••• Prospective Operation. — Effective August 15, 1999, La. Code Crim. Proc. Ann. art. 930.8 was amended to shorten the period for filing applications for post-conviction relief to two years after the judgment of conviction and sentence has become final, and the amendment should be applied retroactively. State v. Mickel, 864 So. 2d 661, 2003 La. App. LEXIS 3370 (Dec. 9, 2003), writ denied by La. 2004-2515, 904 So. 2d 692, 2005 La. LEXIS 2027 (La. June 17, 2005).

Retroactive application of La. Code Crim. Proc. Ann. art. 930.8 to petitioner’s untimely application for post-conviction relief was proper; the statute was not an ex post facto law, because it did not alter the definition of the crimes for which petitioner was convicted, did not increase petitioner’s punishment, and afforded petitioner a reasonable grace period after its enactment in which petitioner could have filed his application. State ex rel. Counterman v. Whitley, 611 So. 2d 661, 1992 La. App. LEXIS 3663 (Nov. 20, 1992).

•• Statutes of Limitations

••• Time Limitations. — In a criminal appeal, where the record did not show that the judge instructed defendant on the prescriptive period in which to file an application for post-conviction relief, the trial court was ordered to supply defendant with written notice of the prescriptive period under La. Code Crim. Proc. Ann. art. 930.8, and to file written proof of said notice in the record. State v. Stein, 874 So. 2d 279, 2004 La. App. LEXIS 1069 (Apr. 27, 2004), writ of certiorari denied by La. 2004-1345, 885 So. 2d 1122, 2004 La. LEXIS 3334 (La. Nov. 8, 2004).

In a criminal appeal, the court remanded defendant’s case because the trial judge failed to advise defendant of the prescriptive period for post-conviction relief, as required by La. Code Crim. Proc. Ann. art. 930.8. State v. Crawford, 873 So. 2d 768, 2004 La. App. LEXIS 1077 (Apr. 27, 2004), writ denied by La. 2004-1744, 901 So. 2d 1083, 2005 La. LEXIS 1516 (La. May 6, 2005).

Where the court of appeal could not ascertain from the record whether defendant had been correctly informed as to the prescriptive period for post-conviction relief, the court of appeal remanded the case and ordered the trial court to send written notice to defendant of the prescriptive period. State v. Stewart, 866 So. 2d 1016, 2004 La. App. LEXIS 73 (Jan. 27, 2004), writ denied by La. 2004-0449, 876 So. 2d 832, 2004 La. LEXIS 2218 (La. June 25, 2004).

Because defendant was not, at the time of the original sentencing, advised of the prescriptive period after defendant was sentenced as a multiple offender as required by La. Code Crim. Proc. Ann. art. 930.8, the trial court was instructed on remand to advise defendant accordingly. State v. Brooks, 841 So. 2d 854, 2003 La. App. LEXIS 283 (Feb. 11, 2003).

Defendant’s conviction and sentence for attempted second degree murder was affirmed, but the matter was remanded for a trial court to notify defendant of the two-year period for requesting post-conviction relief; the two-year prescriptive period, effective August 15, 1999 has retroactive application. State v. Lockett, 775 So. 2d 1086, 2000 La. App. LEXIS 2944 (Nov. 28, 2000), writ denied by La. 2001-0498, 808 So. 2d 336, 2002 La. LEXIS 427 (La. Feb. 1, 2002).

La. Code Crim. Proc. Ann. art. 930.8 does not bestow an enforceable right upon an individual defendant; however, in the interest of judicial economy, the court noted for defendant that it generally requires that applications for post-conviction relief be filed within two years of the finality of a conviction. State v. Morgan, 769 So. 2d 139, 2000 La. App. LEXIS 2508 (Aug. 30, 2000).

Where trial court did not inform defendant of the three-year time limitation to file for post-conviction relief, as mandated by La. Code Crim. Proc. Ann. art. 930.8, the court was ordered to send appropriate written notice to defendant within 10 days of the rendition of the court’s opinion and then file, in the record, written proof that defendant received the notification; such a defect is not a ground for reversing a sentence or remanding for resentencing. State v. Varnado, 753 So. 2d 850, 1999 La. App. LEXIS 3085 (Sept. 22, 1999), writ denied by La. 1999-3187, 760 So. 2d 341, 2000 La. LEXIS 1221 (La. Apr. 20, 2000).

Appropriate remedy for a trial court’s failure to inform a defendant of the three-year time limitation to file for post-conviction relief mandated by La. Code Crim. Proc. Ann. art. 930.8 is for the appellate court to inform the defendant of the provisions by sending written notice to him within 10 days of the rendition of the appellate court’s opinion and to file written proof that the defendant received the notice in the record of the proceedings. State v. Varnado, 753 So. 2d 850, 1999 La. App. LEXIS 3085 (Sept. 22, 1999), writ denied by La. 1999-3187, 760 So. 2d 341, 2000 La. LEXIS 1221 (La. Apr. 20, 2000).

Court remanded and ordered the trial court to issue a notice that informed defendant of the 10-day prescriptive period for post-conviction relief on the ground that the trial court erred under La. Code Crim. Proc. Ann. art. 930.8(C) when it failed to inform defendant of the prescriptive period at the sentencing hearing. State v. Boyd, 649 So. 2d 80, 1994 La. App. LEXIS 3615 (Dec. 28, 1994).

Where La. Code Crim. Proc. Ann. art. 930.8(C) required that, at the time of sentencing, a trial court had to inform a defendant of the three-year prescriptive period in which to apply for post-conviction relief, and because the record did not show that a trial court so informed a defendant, the Court of Appeals of Louisiana directed the trial court to inform the defendant, and all future convicted defendants, of the provisions of La. Code Crim. Proc. Ann. art. 930.8. State v. Smith, 600 So. 2d 745, 1992 La. App. LEXIS 1403 (May 13, 1992).

•• Statutory Remedies & Rights. — Trial court’s failure to advise defendant of the prescriptive period for filing applications for post-conviction relief was not reversible error because La. Code Crim. Proc. Ann. art. 930.8 contained merely precatory language and did not bestow an enforceable right upon an individual defendant. State v. Handy, 779 So. 2d 103, 2001 La. App. LEXIS 211 (Jan. 24, 2001), writ denied by La. 2001-1896, 812 So. 2d 651, 2002 La. LEXIS 1033 (La. Mar. 28, 2002).

LABOR & EMPLOYMENT LAW

• Discrimination

•• Disability Discrimination

••• Employment Practices

•••• General Overview. — Although the trial judge erred by failing to inform defendant of the prescriptive period for post-conviction relief, as required by La. Code Crim. Proc. Ann. art. 930.8(C), such err did not constitute grounds for reversing the sentence or remanding the case for resentencing. State v. Dixon, 685 So. 2d 310, 1996 La. App. LEXIS 3016 (Nov. 26, 1996).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Second Aggressor Criminal Liability. 24 J. Juv. L. 247 (2004).

Art. 930.9. Attendance by the petitioner.

In the event that the petitioner for post-conviction relief is incarcerated, he may be present at post-conviction relief proceedings by teleconference, video link, or other visual remote technology. (Acts 2008, No. 626, § 1, eff. Aug. 15, 2008.)

 

TITLE 32. DEFINITIONS

Article

931. Courts, judges, and magistrates.

932. Jurors, juries, and jury venires.

933. Offenses.

934. Miscellaneous definitions.

Art. 931. Courts, judges, and magistrates.

Except where the context clearly indicates otherwise, as used in this Code:

(1) “Court” means a court with criminal jurisdiction or its judge. It does not include a mayor’s court or a justice of the peace.

(2) “City court” means a city, town, village, or other municipal court, with criminal jurisdiction. It does not include a mayor’s court or a justice of the peace.

(3) “Judge” means a judge of a court, as defined in this article.

(4) “Magistrate” means any judge, a justice of the peace, or a mayor of a mayor’s court.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) “Court,” a term which is employed extensively in the Code, is defined to draw a basic distinction between courts with criminal jurisdiction and those with civil jurisdiction. The definition embraces district, city, juvenile, and family courts, insofar as they have jurisdiction of criminal proceedings, and will include any other specially created courts with criminal jurisdiction, such as the First Parish Court for the Parish of Jefferson, created by Act 484 of 1962 (R.S. 13:2561.3). The definition expressly excludes a justice of the peace and a mayor’s court, which are tribunals with very limited criminal jurisdiction.

Specific inclusion of the judge of the court removes any doubt that where a power, duty, or authority is stated for a court, it also means the judge of the court. For example, where an article of the Code authorizes a certain court to fix bail, or to take other official action, that authority is vested in the judge of such court (or judges, since the singular includes the plural).

(b) The definition of “city court” facilitates a uniform use of this term throughout the Code. R.S. 13:1871 similarly provides that “city court” includes “municipal court.” The term “city court” is employed in the Code of Civil Procedure. See Book VIII, Trial Courts of Limited Jurisdiction, Title II, Chapter 1, City Courts. In Comments to C.C.P Arts. 4831 through 4836 it is said: “The term ‘city court’ includes a municipal court having civil jurisdiction.” And C.C.P. Art. 5251, the definitions article, provides: “ ‘City court’ includes a municipal court which has civil jurisdiction.”

In conformity with the general definition of “court,” the term “city court” is limited to courts with criminal jurisdiction, and also excludes a mayor’s court or a justice of the peace. The exclusion limits the “city court” classification to municipal tribunals that have general trial jurisdiction in misdemeanor cases, as distinguished from petty tribunals with very limited or specialized authority. It should be noted, however, that the so-called “ward court” is actually a city court that has jurisdiction over a ward.

(c) “Judge” is a general term that is used throughout the Code to designate trial judges, and is defined with reference to the definition of “court” in Clause (1). It is more limited than “magistrate,” which includes the justice of the peace and other tribunals with very limited authority.

(d) The definition of “magistrate” is new and is broad enough to cover any officer who has authority to issue warrants of arrest or order peace bonds.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The mayor of a Lawrason Act Municipality has the authority to issue arrest warrants pursuant to violations of municipal ordinances and traffic laws on state highways within the Village., OPINION No. 78-480, La. Atty. Gen. Op. No. 1978-480; 1978 La. AG LEXIS 758.

Act. 368 of 1977; C.Cr.P. Art. 202; 931; 382; and 209, OPINION No. 78-326, La. Atty. Gen. Op. No. 1978-326; 1978 La. AG LEXIS 927.

Louisiana does have criminal sanction for violation of Licensing Requirements to Practice of Real Estate. Chapter 17, Title 37:1458 provides for fine of $2,000 or two years in prison or both and for arrest of individuals on warrant issued by a Magistrate, OPINION No. 78-15, La. Atty. Gen. Op. No. 1978-15; 1978 La. AG LEXIS 1064.

A justice of the peace does not have the legal authority to drop any charges which formed the basis of his issuance of an arrest warrant even if requested to do so by the complainant., OPINION No. 82-1028, La. Atty. Gen. Op. No. 1982-1028; 1982 La. AG LEXIS 63.

A justice of the peace is required to review misdemeanor complaints and issue appropriate warrants or summons where necessary and, a justice of the peace may not collect a fee from the complainant or from the magistrate’s court., OPINION No. 82-328, La. Atty. Gen. Op. No. 1982-328; 1982 La. AG LEXIS 564.

Justice of peace may issue arrest warrant outside of his ward, OPINION NUMBER 82-14, La. Atty. Gen. Op. No. 1982-14; 1982 La. AG LEXIS 718.

La.C.Cr.P. Art. 315, OPINION No. 83-677, La. Atty. Gen. Op. No. 1983-677; 1983 La. AG LEXIS 349.

La. R.S. 13:2584; 13:2584(C), OPINION No. 85-576, La. Atty. Gen. Op. No. 1985-576; 1985 La. AG LEXIS 294.

La. Code of Crim. Proc. Art. 202 & Art. 931., OPINION No. 85-600, La. Atty. Gen. Op. No. 1985-600; 1985 La. AG LEXIS 352.

A justice of the peace may have his arrest warrant executed through any peace officer having authority to arrest persons in the jurisdiction where the arrestee is found., OPINION No. 85-710, La. Atty. Gen. Op. No. 1985-710; 1986 La. AG LEXIS 734.

A city may not enforce a municipal ordinance requiring owners and/or landlords of dilapidated property to remain on the property which has been cited for health and safety violations., OPINION NUMBER 92-444, La. Atty. Gen. Op. No. 1992-444; 1992 La. AG LEXIS 442.

An officer may obtain a probable cause affidavit for a warrantless arrest, pursuant to La. C.Cr.P. art. 230.2, from any parish or municipal officer who qualifies under the definition of “magistrate” in La. C.Cr.P. art 931 (i.e., any judge, justice of the peace, or a mayor of a mayor’s court)., OPINION NUMBER 92-710, La. Atty. Gen. Op. No. 1992-710; 1992 La. AG LEXIS 556.

The fines which are imposed upon violators of the handicapped parking laws are mandatory. However, those courts are described in La.C.Cr.P. art. 931 may utilise the suspension provisions of La.C.Cr.P. Art. 894. “City court” as defined by La.C.Cr.P. art. 931 specifically excludes mayor’s courts and justices of the peace. Therefore, these forums do not have the authority to suspend the fines imposed for violation of handicapped parking laws. However, since city courts are included within those courts defined in La. C. Cr. P. art. 931, a city magistrate with the City Court of Kenner may suspend the fines imposed for the violation of handicapped parking laws., OPINION No. 96-148, La. Atty. Gen. Op. No. 1996-148; 1996 La. AG LEXIS 236.

We are of the opinion that as long as only one judge serves as duty judge, then a vote designating the “duty judge” as the one with the authority to sign electronic surveillance orders does not seem to be a statutory violation., Opinion No. 98-295, La. Atty. Gen. Op. No. 1998-295; 1998 La. AG LEXIS 440.

All state agencies and political subdivisions with jurisdiction over street parking or publicly owned and operated parking facilities must comply with the mandatory fine and disbursement provisions of La. R.S. 46:2583 and La. R.S. 40:1742. Furthermore, both the $275 fine and the $25 fine under such provisions are mandatory, and may not be reduced., Opinion No. 99-18, La. Atty. Gen. Op. No. 1999-18; 1999 La. AG LEXIS 45.

Local ordinances that conflict with express state law cannot be valid. State laws preempt conflicting local laws (even if pre-1974 Const.) if they do not adhere to the Constitution., OPINION No. 99-18A, La. Atty. Gen. Op. No. 1999-18; 1999 La. AG LEXIS 275.

The Mayor’s court of Rayville is required to send traffic violations to the Louisiana Department of Public Safety and Corrections., OPINION No. 00-60, La. Atty. Gen. Op. No. 2000-60; 2000 La. AG LEXIS 127.

We conclude that the term “courts” as used in the Act refers to all courts excluding the mayor’s court and justices of the peace. While “judicial agency refers to the district court and officers thereof”, OPINION 00-212, La. Atty. Gen. Op. No. 2000-212; 2000 La. AG LEXIS 264.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Criminal Procedure. 47 La. L. Rev. 267 (November, 1986).

Art. 932. Jurors, juries, and jury venires.

Except where the context clearly indicates otherwise, as used in this Code:

(1) “Juror” means a grand or a petit juror.

(2) “Petit jury” means the jury that tries a defendant.

(3) “Panel” is a group of persons selected according to law from a grand jury or petit jury venire to serve as a grand jury, or as a petit jury.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) The definition in this article of “juror” permits general use of the terms “juror” and “jury” to include both grand and petit jurors and juries. Further definition of these terms, which are of common usage and universally understood, is unnecessary.

(b) The term “petit jury” has a well-understood meaning as the trial jury, and is used in that sense throughout the Code.

(c) The definition of “panel” applies to both the grand jury and the petit (trial) jury, and conforms with the definition of petit jury panel in Art. 343 of the 1928 Code.

JUDICIAL DECISIONS

INDEX

CRIMINAL LAW & PROCEDURE

• Jurisdiction & Venue

•• Venue

CRIMINAL LAW & PROCEDURE

• Jurisdiction & Venue

•• Venue. — Although, in the interest of justice, the court had the authority to transfer an inmate’s case to another jurisdiction under La. Code Crim. Proc. Ann. arts. 121 and 932, when an inmate knowingly filed his action seeking injunctive relief from a decision of the department of corrections denying his request to return his personal items in the wrong venue, the court dismissed the inmate’s appeal accordingly. Lightfoot v. David Wade Correctional Ctr., 775 So. 2d 1211, 2000 La. App. LEXIS 3543 (Dec. 22, 2000).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The fines which are imposed upon violators of the handicapped parking laws are mandatory. However, those courts are described in La.C.Cr.P. art. 931 may utilise the suspension provisions of La.C.Cr.P. Art. 894. “City court” as defined by La.C.Cr.P. art. 931 specifically excludes mayor’s courts and justices of the peace. Therefore, these forums do not have the authority to suspend the fines imposed for violation of handicapped parking laws. However, since city courts are included within those courts defined in La.C.Cr.P. art. 931, a city magistrate with the City Court of Kenner may suspend the fines imposed for the violation of handicapped parking laws., OPINION No. 96-148, La. Atty. Gen. Op. No. 1996-148; 1996 La. AG LEXIS 236.

Licensed to Jay Purdue,  

Art. 933. Offenses.

Except where the context clearly indicates otherwise, as used in this Code:

(1) “Offense” includes both a felony and a misdemeanor.

(2) “Capital offense” means an offense that may be punished by death.

(3) “Felony” means an offense that may be punished by death or by imprisonment at hard labor.

(4) “Misdemeanor” means any offense other than a felony, and includes the violation of an ordinance providing a penal sanction.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) “Offense” is a general term which is frequently employed to cover both felonies and misdemeanors. For example, in the peace bond chapter of Title I the term is used in this broad sense.

(b) The definition of “capital offense” is taken from Sec. 65 of the A.L.I. Code of Criminal Procedure. The term is used specifically in Art. 313, which refers to a person “charged with the commission of a capital offense.”

(c) “Felony” is defined in conformity with Art. 2 of the 1942 Criminal Code (R.S. 14:2).

(d) “Misdemeanor” is defined in conformity with Art. 2 of the 1942 Criminal Code (E.S. 14:2), but is broadened to include specifically the violation of an ordinance.

JUDICIAL DECISIONS
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Miscellaneous Offenses

••• Lesser Included Offenses

•••• General Overview. — Accused had to be informed of the nature and cause of the accusation against him, and when a person was charged with a felony, a prosecution had to be initiated by a grand jury indictment or a bill of information, and, with the State’s permission, a defendant could plead guilty to a lesser offense that was included in the offense charged in the bill of information, and, with the consent of the State, could plead guilty to a crime that was not responsive to the original bill of information as long as there was a new or written amended bill of information; thus, where a defendant who was charged with possession of 28 grams or more of cocaine, La. Rev. Stat. Ann. § 40:967(F), was permitted to plead guilty to possession of cocaine with intent to distribute, La. Rev. Stat. Ann. § 40:967(A)(1), which were both felonies, the guilty plea was invalid. State v. Porterfield, 524 So. 2d 1363, 1988 La. App. LEXIS 902 (Apr. 19, 1988), vacated by 541 So. 2d 909, 1988 La. App. LEXIS 2872 (La.App. 1 Cir. 1988).

•• Property Crimes

••• Larceny & Theft

•••• General Overview. — Defendant’s conviction for theft under La. Rev. Stat. Ann. § 14:67 constituted a felony as contemplated by La. Code Crim. Proc. Ann. art. 933(3) because it was punishable by imprisonment, with or without hard labor, for not more than two years; hence, the Supreme Court of Louisiana had jurisdiction to hear defendant’s appeal but nevertheless affirmed the conviction and sentence, finding no errors patent on the record and no other errors subject to review. State v. Jack, 332 So. 2d 464, 1976 La. LEXIS 4243 (May 17, 1976).

• Guilty Pleas

•• General Overview. — Accused had to be informed of the nature and cause of the accusation against him, and when a person was charged with a felony, a prosecution had to be initiated by a grand jury indictment or a bill of information, and, with the State’s permission, a defendant could plead guilty to a lesser offense that was included in the offense charged in the bill of information, and, with the consent of the State, could plead guilty to a crime that was not responsive to the original bill of information as long as there was a new or written amended bill of information; thus, where a defendant who was charged with possession of 28 grams or more of cocaine, La. Rev. Stat. Ann. § 40:967(F), was permitted to plead guilty to possession of cocaine with intent to distribute, La. Rev. Stat. Ann. § 40:967(A)(1), which were both felonies, the guilty plea was invalid. State v. Porterfield, 524 So. 2d 1363, 1988 La. App. LEXIS 902 (Apr. 19, 1988), vacated by 541 So. 2d 909, 1988 La. App. LEXIS 2872 (La.App. 1 Cir. 1988).

• Appeals

•• Reviewability

••• General Overview. — Defendant’s conviction for theft under La. Rev. Stat. Ann. § 14:67 constituted a felony as contemplated by La. Code Crim. Proc. Ann. art. 933(3) because it was punishable by imprisonment, with or without hard labor, for not more than two years; hence, the Supreme Court of Louisiana had jurisdiction to hear defendant’s appeal but nevertheless affirmed the conviction and sentence, finding no errors patent on the record and no other errors subject to review. State v. Jack, 332 So. 2d 464, 1976 La. LEXIS 4243 (May 17, 1976).

EVIDENCE

• Testimony

•• Credibility

••• Impeachment

•••• Convictions

••••• General Overview. — Denial of defendant’s motion to introduce evidence of the victim’s prior municipal convictions for impeachment purposes under La. Code Evid. Ann. art. 609.1 was error; the use of the term offenses in La. Code Evid. Ann. art. 609.1 includes municipal convictions subject to a penal sanction because La. Code Crim. Proc. Ann. art. 933 defined the term offense to include both felonies and misdemeanors, and misdemeanors to include the violation of an ordinance providing a penal sanction. State v. Tolbert, 849 So. 2d 32, 2003 La. LEXIS 1944 (June 27, 2003).

GOVERNMENTS

• Legislation

•• Overbreadth. — Trial court erred in finding the arrest statutes, La. Code Crim. Proc. Ann. arts. 213, 933 unconstitutionally vague because the statutes specifically defined what constituted an “offense.” State v. Hammett, 359 So. 2d 126, 1978 La. LEXIS 5946 (May 22, 1978).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Louisiana does have criminal sanction for violation of Licensing Requirements to Practice of Real Estate. Chapter 17, Title 37:1458 provides for fine of $2,000 or two years in prison or both and for arrest of individuals on warrant issued by a Magistrate, OPINION No. 78-15, La. Atty. Gen. Op. No. 1978-15; 1978 La. AG LEXIS 1064.

La. Const. 1974 Art. V Subsec 26; La. Const. 1974 Art. V subsec. 27; R.S. 26:88; R.S. 26:191; R.S. 16:1; R.S. 15:703; R.S. 33:1435; La.Cr.P Art. 213; La.C.Cr.P. Arts. 61 et seq and La.C.Cr.P. Arts. 680 et seq., OPINION No. 82-747, La. Atty. Gen. Op. No. 1982-747; 1982 La. AG LEXIS 324.

La. R.S. 14:92 applies to anyone 17 years of age or older. Traffic violations would not apply to La. R.S. 14:92 when juvenile is not responsible for any crime. La. R.S. 32:361.1 does permit discolored windows, reflective murals or louvered windows in certain situations. Police officer may pursue traffic violator beyond territorial jurisdiction under theory of close pursuit. Const. Art. 1, Sec. 13 would not apply to the issuing of a summons., OPINION No. 82-626, La. Atty. Gen. Op. No. 1982-626; 1982 La. AG LEXIS 383.

Removal of public officer upon conviction for a felony. R.S. 42:1411, R.S. 40:966 B, R.S. 14:2(4), OPINION No. 88-71, La. Atty. Gen. Op. No. 1988-71; 1988 La. AG LEXIS 46.

Department of Health and Human Resources may request information from attorneys involved in out-of-state adoptions., OPINION No. 89-19, La. Atty. Gen. Op. No. 1989-19; 1989 La. AG LEXIS 14.

A municipal peace officer has the authority to enforce those “ordinance[s] providing a penal sanction” which may include a parish ordinance providing a penal sanction., OPINION NUMBER 93-761, La. Atty. Gen. Op. No. 1993-761; 1994 La. AG LEXIS 71.

A school board may expel a student based upon a felony conviction even if his appeal is pending, provided the required two-thirds vote is met., OPINION NUMBER 94-63, La. Atty. Gen. Op. No. 1994-63; 1994 La. AG LEXIS 118.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Developments in the Law, 1983-84: A Faculty Symposium: Criminal Trial Procedure. 45 La. L. Rev. 263 (November, 1984).

Developments in the Law, 1986-1987: A Faculty Symposium: Criminal Procedure. 48 La. L. Rev. 257 (November, 1987).

Recent Development: State v. Tolbert: The Louisiana Supreme Court Expands Use of Convictions to Impeach Witnesses in Criminal Cases. 78 Tul. L. Rev. 1719 (May, 2004).

Art. 934. Miscellaneous definitions.

Except where the context clearly indicates otherwise, as used in this Code:

(1) “Act” includes a failure or omission to perform a legal duty.

(2) “City” means a city, town, village, or other municipality.

(3) “Convicted” means adjudicated guilty after a plea or after trial on the merits.

(4) “Defendant” means a person who has been charged with or accused of an offense.

(5) “District Attorney” includes an assistant district attorney, and where the prosecution is in a city court, includes the prosecuting officer of that court.

(6) “Indictment” includes information and affidavit, unless it is the clear intent to restrict that word to the finding of a grand jury.

(7) “Institution of prosecution” means the finding of an indictment, or the filing of an information, or affidavit, which is designed to serve as the basis of a trial.

(8) “Oath” includes affirmation.

(9) “Person” includes an individual, partnership, unincorporated association of individuals, joint stock company, or corporation.

(10) “State” includes a city or other political subdivision of the state.

(11) “Statute” and “criminal law” mean a criminal statute, a constitutional provision, or an ordinance of a city or other political subdivision of the state.

(12) “Trial on the merits” means trial on the issue of guilt or innocence.

COMMENTARY

Louisiana Official Revision Comments

1966. — (a) “Act” is defined broadly to include an omission to act, in order to avoid repetition of the phrase “act or failure to act.”

(b) The definition of “city” is in conformity with the broad use of that term in “city court,” defined in Art. 931 (2). This definition will characterize the scope and meaning of “city jail,” and other similar terms used in the Code.

(c) The definition of “convicted” is stated as “adjudicated guilty,” so that a definite point in time can be established to determine when a man is “convicted.” This definition will be of some importance in dealing with bail, because the bail rules are different after a defendant has been convicted.

(d) “Defendant” is broadly defined so as to include a person “accused” of an offense, even though he is not, as yet, officially charged.

(e) The definition of “district attorney” follows the general rule in Art. 8, under which official titles, such as clerk of court, coroner, district attorney, and sheriff, include assistants and deputies, unless it is the clear intent to restrict the official function to the actual holder of the office. This definition goes further, however, in providing that “district attorney” will also include the prosecuting officer of a city court when the prosecution is held there. This is in conformity with the general rule of Art. 15 that the provisions of the Code shall govern prosecutions in city courts in so far as such provisions are compatible with the nature and special procedures established by law for those courts.

(f) The broad definition of “indictment,” covering all formal charges by which a criminal prosecution may be instituted, follows Art. 216 of the 1928 Code of Criminal Procedure. The definition is repeated in Art. 461, Title XIII, Indictment and Information, because of its special importance in that Title.

(g) The definition of “institution of prosecution” is particularly important in Title XVII, Time Limitations, but is also of Significance in other parts of the Code.

(h) The definition of “oath” is taken from Rule 2 of the Uniform Rules of Criminal Procedure, and conforms with Art. 14 of this Code, wherein it is stated that if the person refuses to take an oath an affirmation to the same effect will suffice.

(i) The definition of “person” is taken verbatim from C.C.P. Art.

5251.

(j) The definition of “state” eliminates the need for repetitious enumerations where the prosecuting authority embraces cities and other political subdivisions of the state. The definition must be read in conjunction with the statement in the first sentence of this article, whereby all definitions are subject to the general proviso, “except where the context clearly indicates otherwise.”

(k) The definition of “statute,” taken from Sec. 1.13(1) of the A.L.I. Model Penal Code, includes city or parish ordinances, thus facilitating the application of Code provisions to city court cases. A similarly broad construction is intended when the phrase “criminal law” is employed. The definition also embraces constitutional provisions, which are a frequent source of procedural rules and limitations.

(l) The phrase “trial on the merits” is frequently used in the Code, particularly in Title XVIII, Double Jeopardy, and Title XXVI, Trial Procedure. It is a much more convenient label that the cumbersome phrase “trial on the issue of guilt or innocence.”
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CIVIL PROCEDURE

• Dismissals

•• Involuntary Dismissals

••• General Overview. — Ex-husband’s repeated motions for the identical relief from the same court violated La. Code Civ. Proc. Ann. art. 863; his proper remedy when his motion was denied was to appeal the judgment sustaining his ex-wife’s peremptory exception of no cause of action, rather than to amend his motion. Hester v. Hester, 680 So. 2d 1232, 1996 La. App. LEXIS 1952 (Sept. 11, 1996), remanded by La. App. 96-1195, 684 So. 2d 506, 1996 La. App. LEXIS 2750 (La.App. 4 Cir. Nov. 20, 1996), writ of certiorari denied by La. 96-2468, 684 So. 2d 934, 1996 La. LEXIS 3552 (La. Dec. 6, 1996), writ of certiorari denied by La. 96-2452, 684 So. 2d 933, 1996 La. LEXIS 3548 (La. Dec. 6, 1996).

CRIMINAL LAW & PROCEDURE

• Accusatory Instruments

•• Indictments

••• General Overview. — Because a defendant indicted for second degree murder was tried within 2 years from the date the prosecution was instituted, as defined by La. Code Crim. Proc. Ann. Art. 934(7), and there was just cause for delay after he filed his first motion for speedy trial, and he was tried within 180 days of his second motion for speedy trial, he was not denied a speedy trial. State v. Heath, 447 So. 2d 570, 1984 La. App. LEXIS 8318 (Feb. 28, 1984), writ of certiorari denied by 448 So. 2d 1302, 1984 La. LEXIS 8734 (La. 1984).

•• Informations

••• General Overview. — It was irrelevant whether an affidavit was executed to support the issuance of an arrest warrant because after defendant’s arrest, prosecution was properly instituted by the filing of a bill of information. State v. Hardy, 344 So. 2d 1018, 1977 La. LEXIS 5677 (Apr. 11, 1977).

• Pretrial Motions & Procedures

•• Speedy Trial

••• Statutory Right. — In a murder case, defendant’s speedy trial rights were not violated where the trial began on May 21, 2002, which was within one year from the trial court’s ruling on the motions, which was on July 11, 2001. State v. Mack, 850 So. 2d 1035, 2003 La. App. LEXIS 1898 (June 27, 2003), writ of certiorari denied by La. 2003-2122, 864 So. 2d 628, 2004 La. LEXIS 197 (La. Jan. 16, 2004).

• Jurisdiction & Venue

•• Conflicts of Laws. — Where a criminal defendant’s conduct has violated both a state criminal statute and a presumed valid city ordinance which proscribed the same conduct, the district attorney’s authority to prosecute under the state statute does not supercede the authority of the city prosecutor to prosecute under the city ordinance. Bush ex rel. State v. Williams, 504 So. 2d 1060, 1987 La. App. LEXIS 8902 (Mar. 4, 1987), writ of certiorari denied by 505 So. 2d 1131 (La. 1987).

• Trials

•• Defendant’s Rights

••• Right to Speedy Trial. — Because a defendant indicted for second degree murder was tried within 2 years from the date the prosecution was instituted, as defined by La. Code Crim. Proc. Ann. Art. 934(7), and there was just cause for delay after he filed his first motion for speedy trial, and he was tried within 180 days of his second motion for speedy trial, he was not denied a speedy trial. State v. Heath, 447 So. 2d 570, 1984 La. App. LEXIS 8318 (Feb. 28, 1984), writ of certiorari denied by 448 So. 2d 1302, 1984 La. LEXIS 8734 (La. 1984).

• Verdicts

•• General Overview. — La. Code Crim. Proc. art. 934 defines “convicted” as adjudicated guilty after a plea or after trial on the merits, but for purposes of an individual’s driving record, there can be no distinction between paying the fine and forfeiting bond; both are admissions of guilt. Primas v. Department of Pub. Safety & Corrections, Office of Motor Vehicles, 734 So. 2d 899, 1999 La. App. LEXIS 1647 (May 14, 1999).

• Sentencing

•• Guidelines

••• Adjustments & Enhancements

•••• Criminal History

••••• Three Strikes. — Prior offenses could be predicates for a finding as a habitual offender under La. Code Crim. Proc. Ann. art. 934(3), even where each offense had not become final prior to entry of guilty pleas for the offenses. State v. Bindon, 687 So. 2d 100, 1996 La. App. LEXIS 2998 (Dec. 6, 1996).

• Appeals

•• Right to Appeal

••• Defendants. — Defendant was convicted as contemplated by La. Code Crim. Proc. Ann. art. 934(3) by his plea of guilty, and he was sentenced as contemplated by La. Code Crim. Proc. Ann. art. 871 when the penalty was imposed; therefore, he had the right to appeal his conviction and sentence flowing from a plea of guilty to two counts of simple burglary. State v. Coats, 260 LA. 64, 255 So. 2d 75, 1971 La. LEXIS 3873 (Nov. 23, 1971).

GOVERNMENTS

• Courts

•• Judges. — City attorney was not a district attorney as defined in La. Code Crim. Proc. Ann. art. 934(5) and could lawfully represent defendant in his trial for rape, where the trial was not held in a city court but was held in a district court. State v. Mitchell, 356 So. 2d 974, 1978 La. LEXIS 7273 (Mar. 6, 1978), writ of certiorari denied by 439 U.S. 926, 99 S. Ct. 310, 58 L. Ed. 2d 319, 1978 U.S. LEXIS 3559 (1978).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — An appointment by a district attorney to a City Attorney as special prosecutor, limited to state traffic & misdemeanor charges heard in City Court only, does not preclude representation of criminal defendants in district court by the City Attorney’s law partners. Special scrutiny of each case for the presence of potential conflict is strongly urged., OPINION No. 83-668, La. Atty. Gen. Op. No. 1983-668; 1983 La. AG LEXIS 338.

The fact that an attorney represents clients charged with criminal offenses does not automatically preclude him from accepting an appointment under C.Cr.P. Art. 682. C.Cr.P. Art 682; Art. 5 § 26(c) La. Const. 1984, OPINION No. 88-369, La. Atty. Gen. Op. No. 1988-369; 1988 La. AG LEXIS 224.

Once a criminal prosecution is commenced in a city court with jurisdiction, the case may not be transferred to a district court with concurrent jurisdiction; however, subject to certain restrictions, a district court nonetheless hear the case, either in capacity as an appellate court, or upon the proper filin of a noe prosemi., Opinion No. 95-078, La. Atty. Gen. Op. No. 1995-078; 1995 La. AG LEXIS 64.

The prosecuting officer of a city court is not included within the definition of district attorney for purposes of prosecutions in courts other than a city court and, therefore, is not included within the prohibition. Hence, the assistant city prosecutor is not prohibited from defending a criminal prosecution in the state district court. Opinion No. 04-0202. 2004 La. AG LEXIS 333.

 

TITLE 33. EMERGENCY OR DISASTER PROVISIONS

Article

941. Legislative findings.

942. Definitions.

943. Preemption of conflicting provisions.

944. Emergency sessions of court; criteria.

945. Venue; affected court; emergency sessions; habeas corpus.

946. Jurisdiction of affected court conducting emergency sessions.

947. Affected court conducting emergency sessions; authority and powers.

948. Emergency sessions; length; recision; continuation; extensions.

949. Court costs and fees.

950. Authority of district attorney in emergency sessions of court.

951. Sheriff; law enforcement officer.

952. Clerk of affected court.

953. Authority of indigent defender board in emergency sessions of court.

954. Jury pool; emergency sessions.

955. Suspension of time limitations in affected courts; ninety days; recision; extensions; exceptions.

956. Appeals; application for supervisory writs.

957. Bail during emergency sessions of court; selected offenses.

Editor’s Notes. — Acts 2005, 1st Extraordinary Session, No. 52, § 1, effective December 6, 2005, enacted Title 33 of the Code of Criminal Procedure, comprised of Articles 941 through 956.

Acts 2005, 1st Extraordinary Session, No. 52, §§ 2 and 3, provide that the provisions of this Act shall only be applied prospectively. In addition, if any provisions of this Act or the application thereof is held invalid, such invalidity shall not affect other provisions or applications of this Act which can be given effect without the invalid provisions or applications, and to this end the provisions of this Act are hereby declared severable.

Art. 941. Legislative findings.

The legislature hereby finds and declares the following:

(1) The state of Louisiana could suffer future catastrophic damage through the occurrence of emergencies and disasters of unprecedented size and destructiveness resulting from terrorist events, enemy attack, sabotage, or other hostile action, or from fire, flood, earthquake, or other natural or manmade causes resulting in the displacement of residents or the destruction of or severe damage to courthouses and other facilities supporting the criminal justice system.

(2) The magnitude of such catastrophic events may cause a disruption of the criminal justice system in any parish directly impacted by the emergency or disaster.

(3) The response to such an emergency or disaster should ensure the continued effective operation and integrity of the state’s criminal justice system while minimizing adverse effects on the interests of the defendant and the state.

(4) Considering these factors, the Legislature of Louisiana, exercising its authority vested in Article III and Article VI, Section 3 of the Constitution of Louisiana, and recognizing the necessity of creating a classification of parishes based upon the need to conduct emergency sessions of court, does hereby enact the provisions of this Title to provide for the effective operation and integrity of the criminal justice system during times of emergency or disaster. (Acts 2005, 1st Ex. Sess., No. 52, § 1, eff. Dec. 6, 2005.)

Editor’s Notes. — Acts 2005, 1st Extraordinary Session, No. 52, § 1, effective December 6, 2005, enacted Title 33 of the Code of Criminal Procedure, comprised of Articles 941 through 956.

Art. 942. Definitions.

As used in this Title:

(1) “Affected court” means any appellate, district, parish, city, municipal, traffic, juvenile, justice of the peace, or family court having jurisdiction over criminal prosecutions and proceedings for which the Louisiana Supreme Court has made a determination that the court shall conduct emergency sessions outside its parish or territorial jurisdiction as provided for by the provisions of this Title.

(2) “Emergency sessions” means any criminal court proceeding conducted by an affected court as authorized by the provisions of this Title and by order of the Louisiana Supreme Court.

(3) “Host jurisdiction” means the location or locations in which the Louisiana Supreme Court has ordered the affected court to conduct emergency sessions. (Acts 2005, 1st Ex. Sess., No. 52, § 1, eff. Dec. 6, 2005.)

Art. 943. Preemption of conflicting provisions.

The provisions of this Title shall preempt and supersede but not repeal any conflicting provisions of this Code or any other provision of law. (Acts 2005, 1st Ex. Sess., No. 52, § 1, eff. Dec. 6, 2005.)

Art. 944. Emergency sessions of court; criteria.

A. When the supreme court makes the determination that an appellate, district, parish, city, municipal, juvenile, traffic, justice of the peace, or family court having jurisdiction over criminal prosecutions and proceedings shall conduct proceedings outside its parish or territorial jurisdiction, the supreme court may order emergency sessions of court at a location or locations which are both feasible and practicable outside the parish or territorial jurisdiction of that court. This determination shall be based upon emergency or disaster circumstances, including but not limited to the lack of a readily available alternative location to conduct court within the parish, terrorist events, enemy attack, sabotage, or other hostile action, or from fire, flood, earthquake, or other natural or manmade causes resulting in the displacement of thousands of residents and the destruction of or severe damage to courthouses and other facilities supporting the criminal justice system. In making this determination, the supreme court shall make a reasonable effort to consult with the chief judge, the district attorney, the district public defender, and the clerk of the affected court.

B. The supreme court order requiring emergency sessions of court shall name the affected court, the location or locations in which the emergency sessions of that court shall be conducted, and the date on which emergency sessions shall commence. (Acts 2005, 1st Ex. Sess., No. 52, § 1, eff. Dec. 6, 2005; Acts 2007, No. 307, § 10, eff. Aug. 15, 2007.)

2007 Amendments. — Acts 2007, No. 307, § 10, effective August 15, 2007, substituted “district public defender” for “chief indigent defender” in (A).

Quoted Statutory Material. — Acts 2007, No. 307, § 18, provides that “If any provision of this Act or the application thereof is held invalid, such invalidity shall not affect other provisions or applications of this Act which can be given effect without the invalid provisions or applications, and to this end the provisions of this Act are hereby declared severable.”

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Category: 90-A-4 General Contracts Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature. Pursuant to Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature, the local indigent defender boards may pass resolutions to substitute their names on contracts or any other document to which they are a party for the name of the district public defender for the same district. Opinion No. 07-0210. 2007 La. AG LEXIS 199.

Art. 945. Venue; affected court; emergency sessions; habeas corpus.

A. Venue for criminal prosecutions in an affected court shall be changed by operation of law to the parish where the affected court is ordered to conduct criminal sessions for the duration of the emergency sessions. Criminal proceedings may take place in a parish other than the parish where the crime was committed if the supreme court has ordered emergency sessions of that court in another parish pursuant to Article 944 or as otherwise provided by law.

B. Venue for a writ of habeas corpus for an individual whose physical custody has been transferred as a result of the circumstances which are the basis for the emergency session shall be in the parish of East Baton Rouge. If the court in East Baton Rouge Parish is also an affected court, venue shall be in the host jurisdiction which has been established by supreme court order for the affected court in East Baton Rouge Parish. (Acts 2005, 1st Ex. Sess., No. 52, § 1, eff. Dec. 6, 2005.)

Art. 946. Jurisdiction of affected court conducting emergency sessions.

A. The affected court conducting emergency sessions outside of its parish or territorial jurisdiction pursuant to Article 944 shall retain jurisdiction over all criminal proceedings and prosecutions that would otherwise be conducted by the affected court.

B. All court proceedings, grand jury proceedings, hearings, preliminary matters, pretrial hearings, and trials may be conducted in the emergency sessions of the affected court.

C. The affected court conducting emergency sessions may retain jurisdiction to complete all matters in progress in the host jurisdiction even though the order rendered pursuant to Article 944 has been withdrawn, canceled, or rescinded. (Acts 2005, 1st Ex. Sess., No. 52, § 1, eff. Dec. 6, 2005.)

Art. 947. Affected court conducting emergency sessions; authority and powers.

An affected court ordered to conduct emergency sessions outside of its parish or territorial jurisdiction pursuant to Article 944 shall retain all authority and powers previously exercised by that court in its parish or territorial jurisdiction. (Acts 2005, 1st Ex. Sess., No. 52, § 1, eff. Dec. 6, 2005.)

Art. 948. Emergency sessions; length; recision; continuation; extensions.

A. Emergency sessions of court shall continue until the supreme court withdraws, cancels, or rescinds the order authorizing the emergency sessions. The supreme court shall give notice at least ten days prior to the conclusion of the emergency session to the chief judge, the district attorney, the district public defender, and the clerk of the affected court.

B. The supreme court may withdraw, cancel, or rescind an order authorizing emergency sessions of court at any time that it determines that the conditions which warranted the issuance of the order no longer exist. (Acts 2005, 1st Ex. Sess., No. 52, § 1, eff. Dec. 6, 2005; Acts 2007, No. 307, § 10, eff. Aug. 15, 2007.)

2007 Amendments. — Acts 2007, No. 307, § 10, effective August 15, 2007, substituted “district public defender” for “chief indigent defender” in (A).

Quoted Statutory Material. — Acts 2007, No. 307, § 18, provides that “If any provision of this Act or the application thereof is held invalid, such invalidity shall not affect other provisions or applications of this Act which can be given effect without the invalid provisions or applications, and to this end the provisions of this Act are hereby declared severable.”

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Category: 90-A-4 General Contracts Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature. Pursuant to Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature, the local indigent defender boards may pass resolutions to substitute their names on contracts or any other document to which they are a party for the name of the district public defender for the same district. Opinion No. 07-0210. 2007 La. AG LEXIS 199.

Art. 949. Court costs and fees.

All court costs, fees, and fines assessed or taxed and collected previously by the affected court prior to the supreme court order authorizing the conducting of emergency sessions shall be assessed, taxed, collected, distributed, and retained in the same amounts by and to the same entities and in the same manner by the affected court conducting the emergency session in the host jurisdiction. (Acts 2005, 1st Ex. Sess., No. 52, § 1, eff. Dec. 6, 2005.)

Art. 950. Authority of district attorney in emergency sessions of court.

A. The district attorney or prosecuting attorney, where applicable, of the affected court conducting emergency sessions of court outside of its parish or territorial jurisdiction pursuant to Article 944 shall have entire charge and control of every criminal prosecution and authority in the host jurisdiction that he would otherwise have exercised in the affected court.

B. The provisions of this Article are included in the other duties of the district attorney provided by law as authorized by Article V, Section 26(B) of the Constitution of Louisiana. (Acts 2005, 1st Ex. Sess., No. 52, § 1, eff. Dec. 6, 2005.)

Art. 951. Sheriff; law enforcement officer.

A. The sheriff and any other law enforcement agency or officer or court official having jurisdiction in the affected court shall have all necessary authority and powers to operate within the host jurisdiction in which the affected court is conducting emergency sessions pursuant to Article 944, including the collection of fines, fees, costs, and bonds. This authority shall be limited to those matters being conducted in the emergency session of court.

B. The provisions of this Article shall constitute an exception to territorial jurisdiction of the sheriff in the same manner as Articles 204 and 213. (Acts 2005, 1st Ex. Sess., No. 52, § 1, eff. Dec. 6, 2050.)

Art. 952. Clerk of affected court.

A. During the period in which the supreme court has ordered emergency sessions of court pursuant to Article 944, the clerk of court of the affected court is authorized to establish an ancillary office in the host jurisdiction in which the emergency sessions of the court are held.

B. The clerk of court of the affected court shall continue to exercise all necessary powers, duties, and authority of his office in order to maintain the effective operation and integrity of the criminal justice system of the affected court in the host jurisdiction, including but not limited to the assessment of fees to which the clerk is entitled. This authority shall be limited to all matters and proceedings within the jurisdiction of the affected court.

C. If the affected court is located in Orleans Parish, the provisions of this Article shall apply to the recorder of mortgages and register of conveyances for the parish of Orleans.

D. The provisions of this Article are included in the other duties of the clerk provided by law as authorized by Article V, Section 28(A) of the Constitution of Louisiana. (Acts 2005, 1st Ex. Sess., No. 52, § 1, eff. Dec. 6, 2005.)

Art. 953. Authority of indigent defender board in emergency sessions of court.

The district public defender, or regional director, where applicable, of the affected court conducting emergency sessions of court outside of its parish or territorial jurisdiction pursuant to Article 944 shall retain the authority for the appointment of attorneys residing in either the parish or territorial jurisdiction of the affected court or in the host jurisdiction to represent indigent defendants in the host jurisdiction that would otherwise have been exercised in the affected court. (Acts 2005, 1st Ex. Sess., No. 52, § 1, eff. Dec. 6, 2005; Acts 2007, No. 307, § 10, eff. Aug. 15, 2007.)

2007 Amendments. — Acts 2007, No. 307, § 10, effective August 15, 2007, substituted “district public defender, or regional director, where applicable” for “indigent defender board,” substituted “the authority” for “its authority” and substituted “that would otherwise have been exercised” for “that the board would otherwise have exercised.”

Quoted Statutory Material. — Acts 2007, No. 307, § 18, provides that “If any provision of this Act or the application thereof is held invalid, such invalidity shall not affect other provisions or applications of this Act which can be given effect without the invalid provisions or applications, and to this end the provisions of this Act are hereby declared severable.”

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Category: 90-A-4 General Contracts Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature. Pursuant to Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature, the local indigent defender boards may pass resolutions to substitute their names on contracts or any other document to which they are a party for the name of the district public defender for the same district. Opinion No. 07-0210. 2007 La. AG LEXIS 199.

Art. 954. Jury pool; emergency sessions.

A. Upon motion by the district attorney and after a contradictory hearing, the court may summon jurors from the host jurisdiction. The district attorney must show that the interests of justice are served by the approval of such motion.

B. The summoning of jurors shall be conducted by the clerk of the host jurisdiction. The cost of summoning jurors and all costs regarding jurors shall be paid by the affected court. (Acts 2005, 1st Ex. Sess., No. 52, § 1, eff. Dec. 6, 2005.)

Art. 955. Suspension of time limitations in affected courts; ninety days; recision; extensions; exceptions.

A. The time periods, limitations, and delays established by the provisions of the Code of Criminal Procedure, Children’s Code, Title 15, and Chapter 26 of Title 40 of the Louisiana Revised Statutes of 1950 shall be suspended in the jurisdiction of the affected court for a period of ninety days following the issuance of an order authorizing emergency sessions of court as provided for in Article 944.

B. The ninety-day suspension provided for by this Article shall commence to run from the date the supreme court issued its order authorizing the emergency sessions of court or from the date specified therein, whichever is earlier.

C. The ninety-day suspension may be extended upon a determination by the supreme court that the continuation of the suspension is necessary.

D. The supreme court may rescind the suspension at any time and for any jurisdiction within the state upon a determination by the supreme court that the suspension is no longer necessary.

E. The provisions of this Article shall not apply to Code of Criminal Procedure Articles 230.1, 230.2, 351, 354, and 362.

F. When the supreme court makes the determination and orders an emergency session of court at a location which are both feasible and practical outside the parish or territorial jurisdiction of the affected court, pursuant to Article 944, in addition to the provisions of Paragraph A of this Article, the supreme court may order an extension of time not to exceed four hundred fifty days for the surrender of the defendant as provided for in Code of Criminal Procedure Article 349.8. This extension of time is in addition to the one hundred eighty days provided for in Article 349.8 and the ninety days provided for in Paragraph A of this Article, and also applies to the deadlines for filing motions to set aside judgments of bond forfeiture. (Acts 2005, 1st Ex. Sess., No. 52, § 1, eff. Dec. 6, 2005; Acts 2006, No. 466, § 2, eff. June 15, 2006; Acts 2010, No. 914, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 914, in (F), substituted “four hundred fifty days” for “fifteen months” and “one hundred eighty days” for “six months,” and substituted “Code of Criminal Procedure Article 349.8” for “R.S. 15:85” and a similar change twice.

2006 Amendments. — Acts 2006, No. 466, § 2, effective June 15, 2006, added (F).

Quoted Statutory Material. — Acts 2006, No. 466, §§ 3 and 4, provide that “This Act specifically recognizes that hurricanes Katrina and Rita caused significant and devastating destruction of personal and real property, and resulted in the mandatory evacuation, relocation, and displacement of many residents in several parishes of the state of Louisiana. It also recognizes that the devastation caused by the hurricanes resulted in the governor declaring a disaster or emergency by executive order or proclamation pursuant to the provisions of the Louisiana Homeland Security and Emergency Assistance and Disaster Act for certain parishes. Further, it recognizes that the damages caused by these hurricanes have made it impossible for sureties and law enforcement officers to locate some defendants.

“This Act is interpretive, curative and procedural, and therefore is to be applied retroactively as well as prospectively.”

Art. 956. Appeals; application for supervisory writs.

An application for a supervisory writ or an appeal from a judgment or ruling of an affected court ordered to conduct emergency sessions shall be taken to the appropriate appellate court which exercised proper appellate or supervisory jurisdiction over the affected court prior to the issuance of the supreme court order. If the appropriate appellate court is also an affected court, an application for a supervisory writ or an appeal from a judgment or ruling of an affected court shall be taken to the host jurisdiction which has been established by supreme court order for the affected appellate court. (Acts 2005, 1st Ex. Sess., No. 52, § 1, eff. Dec. 6, 2005.)

Art. 957. Bail during emergency sessions of court; selected offenses.

A. Notwithstanding any other provision of law to the contrary, an affected court conducting emergency sessions of court outside of its parish or territorial jurisdiction pursuant to Article 944 may release a defendant on bail through an unsecured personal surety as authorized by Article 317, without proof of a security interest pursuant to the provisions of this Article.

B. The provisions of this Article shall not apply to any defendant who has been arrested for any of the following offenses:

(1) A crime of violence as defined in R.S. 14:2(B).

(2) A sex offense as defined in R.S. 15:541.

(3) A felony offense, an element of which includes the discharge, use, or possession of a firearm.

(4) A violation of R.S. 14:98, operating a vehicle while intoxicated, or a parish or municipal ordinance that prohibits operating a vehicle while intoxicated, while impaired, or while under the influence of alcohol or any controlled dangerous substance.

C. The affected court may release a defendant on bail through a personal surety without proof of a security interest as required by Article 319 if all of the following conditions are met:

(1) The defendant was arrested for an offense which is not excluded by Paragraph B of this Article.

(2) The personal surety meets the requirements of Articles 315 and 318 for a secured personal surety.

(3) Proof of a security interest cannot be obtained due to emergency or disaster circumstances as provided for in Article 944.

(4) The court requires that the unsecured surety be converted to a commercial surety or secured personal surety as soon as proof of a security interest can be obtained, or within thirty days of issuance of the unsecured bail, whichever occurs earlier. If proof of a security interest cannot be obtained due to emergency or disaster circumstances, the court may extend the period to obtain proof of the security interest for additional thirty-day increments as determined to be necessary by the court.

D. The provisions of this Article shall not be construed to limit the constitutional right to bail or the inherent authority of the court to set bail. (Acts 2010, No. 141, § 1, eff. Aug. 15, 2010.)
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Art. 100. Short title; citation of code.

This Code shall be known as the “Louisiana Children’s Code” and may be officially cited: Ch.C. (Acts 1991, No. 235, § 1, eff. Jan. 1, 1992.)

Art. 101. Preamble.

The people of Louisiana recognize the family as the most fundamental unit of human society; that preserving families is essential to a free society; that the relationship between parent and child is preeminent in establishing and maintaining the well-being of the child; that parents have the responsibility for providing the basic necessities of life as well as love and affection to their children; that parents have the paramount right to raise their children in accordance with their own values and traditions; that parents should make the decisions regarding where and with whom the child shall reside, the educational, moral, ethical, and religious training of the child, the medical, psychiatric, surgical, and preventive health care of the child, and the discipline of the child; that children owe to their parents respect, obedience, and affection; that the role of the state in the family is limited and should only be asserted when there is a serious threat to the family, the parents, or the child; and that extraordinary procedures established by law are meant to be used only when required by necessity and then with due respect for the rights of the parents, the children, and the institution of the family. (Acts 1991, No. 235, § 1, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — This Preamble was added by the legislature during its consideration of H.B. 939 as originally proposed. It accurately reflects longstanding public policy, especially that reflected in Articles 215 through 220 of the Civil Code, and the Code of Juvenile Procedure.
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FAMILY LAW

• Family Protection & Welfare

•• Children

••• General Overview. — Removal of a child from their parents’ custody is one of the extraordinary procedures established by law and meant to be used only when required by necessity and then with due respect for the rights of the parents, the children, and the institution of the family; however, pursuant to La. Child. Code Ann. art. 682, removal is warranted when a child’s welfare cannot be adequately safeguarded without such removal. State ex rel. AR, 754 So. 2d 1073, 1999 La. App. LEXIS 2683 (Sept. 24, 1999).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Feature: Justice in Louisiana: Indigent Defense: Juvenile Justice Project of Louisiana: Redefining The Role of The Advocate. 50 La Bar Jnl. 99 (August/September, 2002).

Comment: Article 613 of the Louisiana Children’s Code: Child Abuse Investigations in the Twilight of the Fourth Amendment. 55 La. L. Rev. 361 (November, 1994).

Art. 102. Purpose and construction.

The provisions of this Code shall be liberally construed to the end that each child and parent coming within the jurisdiction of the court shall be accorded due process and that each child shall receive, preferably in his own home, the care, guidance, and control that will be conducive to his welfare. In those instances when he is removed from the control of his parents, the court shall secure for him care as nearly as possible equivalent to that which the parents should have given him. These Code provisions shall be construed to promote the stability of the family and to secure simplicity in procedure, fairness in adjudication and administration, and the elimination of unjustifiable delay. (Acts 1991, No. 235, § 1, eff. Jan. 1, 1992.)

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Feature: Justice in Louisiana: Indigent Defense: Juvenile Justice Project of Louisiana: Redefining The Role of The Advocate. 50 La Bar Jnl. 99 (August/September, 2002).

Art. 103. General applicability.

Except as otherwise specified in any Title of this Code, the provisions of the Children’s Code shall be applicable in all juvenile court proceedings, and only to such proceedings. (Acts 1991, No. 235, § 1, eff. Jan. 1, 1992; Acts 1992, No. 705, § 1, eff. July 6, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — The Children’s Code applies only to proceedings before courts exercising juvenile court jurisdiction.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Louisiana Family Law. 52 La. L. Rev. 607 (January, 1992).

Art. 104. Applicability of code of criminal procedure; code of civil procedure.

Where procedures are not provided in this Code, or otherwise by law, the court shall proceed in accordance with:

(1) The Code of Criminal Procedure in a delinquency proceeding and in a criminal trial of an adult.

(2) The Code of Civil Procedure in all other matters. (Acts 1991, No. 235, § 1, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — This provision changes the law. It makes the Code of Criminal Procedure applicable to delinquency proceedings.

JUDICIAL DECISIONS

INDEX

CIVIL PROCEDURE

• Appeals

•• Appellate Jurisdiction

••• General Overview

CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview

• Appeals

•• Standards of Review

••• Plain Error

•••• General Overview

EVIDENCE

• Procedural Considerations

•• Objections & Offers of Proof

••• General Overview

CIVIL PROCEDURE

• Appeals

•• Appellate Jurisdiction

••• General Overview. — Father’s appeal was timely because the time to appeal did not expire until after the trial court issued a decision on the father’s motion for a new trial which was allowed under La. Child Code Ann. art. 104; the stepfather’s motion to dismiss the appeal was denied. In re Miller, 665 So. 2d 774, 1995 La. App. LEXIS 3575 (Dec. 15, 1995), writ of certiorari denied by La. 96-0166, 667 So. 2d 541, 1996 La. LEXIS 481 (La. Feb. 9, 1996).

CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Juvenile defendant’s argument that the trial court erred in admitting his statement, that he admitted writing and cashing all four checks, to the officer was overruled where defendant’s failure to file a motion to suppress his statement and failure to object to its admissibility under La. Code Crim. Proc. Ann. art. 703 precluded his challenge to the statement’s admissibility on appeal; the Louisiana Children’s Code did not provide the procedural steps in considering a motion to suppress evidence filed in a juvenile proceeding and the appellate court turned to the Louisiana Code of Criminal Procedure for the proper procedure, La. Child. Code Ann. art. 104(1). State ex rel. J. F., 851 So. 2d 1282, 2003 La. App. LEXIS 2253 (Aug. 6, 2003).

Although defendant failed to answer the allegations set forth in a juvenile delinquency petition, the right to assert the error on appeal was waived because defendant failed to object before proceeding to the adjudication hearing, pursuant to La. Code Crim. Proc. Ann. art. 555. State ex rel. B.L., 839 So. 2d 246, 2003 La. App. LEXIS 90 (Jan. 28, 2003).

• Appeals

•• Standards of Review

••• Plain Error

•••• General Overview. — While no statutory provision provided for review of juvenile court proceedings for patent errors, the applicable scope of appellate review under La. Code Crim. Proc. Ann. art. 920 in accordance with La. Child. Code art. 104 permitted an appellate court to correct patent error in a juvenile’s erroneous sentence that exceeded the permissible maximum. State ex rel. H.L.F., 713 So. 2d 810, 1998 La. App. LEXIS 1347 (May 26, 1998).

EVIDENCE

• Procedural Considerations

•• Objections & Offers of Proof

••• General Overview. — Where counsel for the defense objected to a ruling and stated that he wanted to put his reasons for the objection in the record as a note of evidence, the trial court properly denied the proffer because it was not a proper way to preserve reasons for an objection under former La. Code Juv. Proc. Ann. art. 24 (now La. Child. Code Ann. art. 104) and La. Code Civ. Proc. Ann. art. 1636. State in Interest of Giangrosso, 385 So. 2d 471, 1980 La. App. LEXIS 3929 (May 5, 1980), affirmed by 395 So. 2d 709, 1981 La. LEXIS 7290 (La. 1981).

TREATISES AND LAW REVIEWS

General Law Reviews. — Article: Second Aggressor Criminal Liability. 24 J. Juv. L. 247 (2004).

Art. 105. Applicability of code of evidence.

Except as otherwise specially provided by this Code, the rules of evidence applicable to juvenile adjudication hearings in nondelinquency proceedings are those provisions of the Louisiana Code of Evidence applicable to civil cases. The rules of evidence applicable to delinquency proceedings and criminal trials of adults are those provisions of the Louisiana Code of Evidence applicable to criminal cases. (Acts 1991, No. 235, § 1, eff. Jan. 1, 1992; Acts 1992, No. 705, § 1, eff. July 6, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — a. The sources of this article are C.J.P. Article 71 and Code of Evidence Article 1101(A). In the event of a conflict between the specific evidence rules in articles of this Code and the Code of Evidence, the provisions of this Code prevail. Thus, this article is prefaced with the phrase, “Except as otherwise specially provided by this Code....”

b. Whenever a court is exercising criminal jurisdiction over an adult, it shall proceed in accordance with the rules of the Louisiana Evidence Code as they pertain to criminal proceedings.

JUDICIAL DECISIONS

INDEX

FAMILY LAW

• Child Custody

•• Awards

••• General Overview

FAMILY LAW

• Child Custody

•• Awards

••• General Overview. — Trial court had discretion to deny custody of an abandoned child to his aunt because there was sufficient evidence in the record to support the contention that it was not in the best interest of the child to award custody to the aunt. State v. Toole, 173 So. 2d 872, 1965 La. App. LEXIS 4292 (Apr. 5, 1965).

TREATISES AND LAW REVIEWS

Louisiana Treatises. — Louisiana Code of Evidence Practice Guide Article 1101 > CHAPTER 11. MISCELLANEOUS RULES > Article 1101. Applicability.

Art. 106. Number, gender.

Unless the context clearly indicates otherwise:

(1) Words used in the singular number apply also to the the plural; words used in the plural number include the singular.

(2) Words used in one gender apply also to the other. (Acts 1991, No. 235, § 1, eff. Jan. 1, 1992.)

Art. 107. Mandatory and permissive language.

The word “shall” is mandatory, and the word “may” is permissive. (Acts 1991, No. 235, § 1, eff. Jan. 1, 1992.)

Art. 108. Conjunctive, disjunctive, or both.

Unless the context clearly indicates otherwise:

(1) The word “and” indicates the conjunctive.

(2) The word “or” indicates the disjunctive.

(3) When the Article is phrased in the disjunctive, followed by the words “or both”, both the conjunctive and disjunctive are intended. (Acts 1991, No. 235, § 1, eff. Jan. 1, 1992.)

Art. 109. Assistants and deputies included.

Unless the context clearly indicates the contrary, official titles, such as clerk of court, district attorney, and sheriff, include assistants and deputies. (Acts 1991, No. 235, § 1, eff. Jan. 1, 1992.)

Art. 110. References to code articles or statutory sections.

Unless the context clearly indicates the contrary:

(1) A reference in this Code to a Title, Chapter, or Article without further designation, means a Title, Chapter, or Article of this Code.

(2) A reference in this Code to an Article of a Code or to a statutory section applies to subsequent amendments thereof. (Acts 1991, No. 235, § 1, eff. Jan. 1, 1992.)

Art. 111. Article headings and comments not part of law.

The headings of the Articles of this Code and any comments thereto are for convenient reference and do not constitute parts of the law. (Acts 1991, No. 235, § 1, eff. Jan. 1, 1992.)

Art. 112. Clerical and typographical errors disregarded.

Clerical and typographical errors in this Code shall be disregarded when the legislative intent is clear from the context in which the provision or word is found. (Acts 1991, No. 235, § 1, eff. Jan. 1, 1992.)

Art. 113. Pleading a statute or ordinance.

In the course of any proceeding under this Code, when pleading a statute of Louisiana or an ordinance of a political subdivision thereof, a statute of another state of the United States, or a federal statute, or a right derived therefrom, it is sufficient to refer to the statute or ordinance by an official method of citation, by its title, or in any other manner which identifies the statute or ordinance. A copy of any ordinance pleaded shall be furnished to the court and filed with the record of the proceeding. (Acts 1991, No. 235, § 1, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — The first sentence reproduces C.J.P. Article 10. The last sentence is new. Its purpose is to facilitate appellate review, since ordinances are not published statewide.

Art. 114. Computation of time.

A. In computing a period of time allowed or prescribed by law or by order of court, the date of the act, event, or default after which the period begins to run is not to be included. The last day of the period is to be included, unless it is a legal holiday, in which event the period runs until the end of the next day which is not a legal holiday.

B. A half-holiday is considered as a legal holiday.

C. A legal holiday is to be included in the computation of a period of time allowed or prescribed, except in any one of the following instances:

(1) It is expressly excluded.

(2) It would otherwise be the last day of the period, except that, for purposes of calculating a release date from an order of commitment, a legal holiday shall be included if it is the last day of the period.

(3) The period is less than seven days.

D. All Saturdays and Sundays are also considered as legal holidays. (Acts 1991, No. 235, § 1, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — This article reproduces C.J.P. Article 11. Paragraph D is added to conform to R.S. 1:55 and Code of Civil Procedure Article 5059.

JUDICIAL DECISIONS
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• Intentional Torts

•• False Imprisonment

••• General Overview

TORTS

• Intentional Torts

•• False Imprisonment

••• General Overview. — Saturday and Sunday were not counted in computing 3-day juvenile custody limit, and sheriff’s release of son to mother’s custody before the end of third day complied with statute; thus, mother had no cause of action for false imprisonment. Markley v. Town of Elton, 829 So. 2d 1213, 2002 La. App. LEXIS 3279 (Oct. 30, 2002).

Art. 115. Oath or affirmation in juvenile proceedings.

A. Witnesses shall swear or affirm to speak the truth and nothing but the truth.

B. A child witness need not be placed under oath or be required to make an affirmation if the court can otherwise assure that the child understands his obligation to speak the truth. (Acts 1991, No. 235, § 1, eff. Jan. 1, 1992.)

Art. 116. Definitions.

Except where the context clearly indicates otherwise, these definitions apply for the following terms used throughout this Code.

(1) “Act” includes a failure or omission to perform a legal duty.

(2) “Capital offense” means an offense that may be punished by death.

(2.1) “CASA program” means a court-appointed special advocate program established in compliance with National CASA Association standards.

(2.2) “CASA volunteer” means a court-appointed special advocate who has been trained in accordance with National CASA Association standards and is under the supervision of a CASA program.

(3) “Child” means a person who has not attained the age of eighteen years, except as it is specially defined by a Title of this Code.

(4) “Court” means any city, parish, district, or juvenile, or its judge, when exercising juvenile jurisdiction as provided for in this Code. It does not include a judge of a mayor’s court or a justice of the peace.

(5) “Felony” means an offense that may be punished by death or by imprisonment at hard labor.

(6) “Home study” means an evaluation of a home environment conducted in accordance with applicable requirements of the state in which the home is located to determine whether a proposed placement of a child would meet the individual needs of the child, including the child’s safety, permanency, health, well-being, and mental, emotional, and physical development.

(7) “Indictment” means a written accusation of crime made by a grand jury.

(8) “Information” means a written accusation of crime made and signed by the district attorney or the city prosecutor. It must be filed in open court in a court having jurisdiction to try the offense, or in the office of the clerk thereof.

(8.1) “Interstate home study” means a home study conducted by a state at the request of another state to facilitate an adoptive or foster placement in the state of a child in foster care under the responsibility of the state.

(9) “Judge” means the judge of a court exercising juvenile jurisdiction.

(9.1) “Juvenile crime victim” means a person, under the age of seventeen, against whom a felony offense against the person has been committed.

(10) “Juvenile detention center” means the same as a secure detention facility.

(11) “Juvenile proceeding” or “juvenile case” means a proceeding or case in which the court is exercising juvenile jurisdiction.

(12) “Legal custody” means the right to have physical custody of the child and to determine where and with whom the child shall reside; to exercise the rights and duty to protect, train, and discipline the child; the authority to consent to major medical, psychiatric, and surgical treatment; and to provide the child with food, shelter, education, and ordinary medical care, all subject to any residual rights possessed by the child’s parents.

(12.1) “Guardianship” means the judicial placement of a child under the duty and authority of a guardian to make decisions in matters having a permanent effect on the life and development of the child as set forth in Article 719.

(13) “Licensed institution”, “licensed facility”, or “licensed agency” means an institution or agency that has been licensed under state law, if licensure is required by law for such an institution or agency.

(14) “Minor” means a person who has not attained the age of eighteen years.

(15) “Misdemeanor” means an offense other than a felony, and includes the violation of an ordinance providing a penal sanction.

(16) “Offense” includes both felony and misdemeanor.

(17) “Parent” means any living person who is presumed to be a parent under the Civil Code or a biological or adoptive mother or father of a child.

(18) “Parole” means the legal status created by court order whereby a child is conditionally released from a juvenile correctional institution to a less restrictive setting where continued supervision will be provided by a probation officer and standards of conduct will be imposed by the court.

(19) “Peace officer” means any sheriff, police officer, or other person deputized by proper authority to serve as a peace officer.

(20) “Physician” means a person permitted to practice and in active practice as a physician under the laws of Louisiana or a person in a postgraduate medical training program of an accredited medical school in Louisiana or a medical officer similarly qualified by the government of the United States while in this state in the performance of official duties.

(21) “Probation” means the legal status created by court order following an adjudication of delinquency or an adjudication that a family is in need of services or that the child is in need of supervision, whereby a child is permitted to remain in a community subject to supervision by a probation officer and to standards of conduct imposed by the court.

(22) “Probation officer” is a representative of the agency providing supervision services to a court exercising juvenile jurisdiction. It also includes any person designated by the court to serve as the court’s probation officer.

(23) “Psychiatrist” means a physician who has at least three years of formal training or primary experience in the diagnosis and treatment of mental illness.

(24) “Residual parental rights” means those rights and responsibilities remaining with the parents after the legal transfer of custody of their child, including but not necessarily limited to right of visitation, consent to adoption, right to determine religious affiliation, responsibility of support, and the right of inheritance from the child.

(24.1) “Secure detention facility” means a facility that provides a physically restricting environment for the temporary care of children in accordance with the Minimum Standards for Licensure of the Louisiana Detention Association.

(24.2) “Secure placement” means a placement characterized by a range of moderate to high security level facilities that include construction, fixtures, and staff supervision designed to restrict the movements and activities of the residents, and to control, on a twenty-four-hour basis, the ability of the residents to enter and leave the premises, and which are intended for the treatment and rehabilitation of children who have been adjudicated delinquent. Secure placements shall include but are not limited to secure correctional centers for children and may include community-based secure detention facilities. However, no placement of a child to a community-based secure detention facility shall occur when a child has been adjudicated for the commission of a crime listed in Article 901(E) unless notice of such placement is provided to the committing judge and the district attorney.

(25) “Shelter care facility” means a licensed, physically unrestricting public or private child caring facility, or a youth residential facility operated for runaway or homeless youth, which provides temporary care for children.

(26) “State” includes a city or other political subdivision of the state.

(27) “Statute” or “law” means a statute, a constitutional provision, or an ordinance of a city or other political subdivision of the state.

(28) “Tutor” means one other than a parent who has qualified for the office and has been confirmed or appointed by a court. (Acts 1991, No. 235, § 1, eff. Jan. 1, 1992; Acts 1992, No. 705, § 1, eff. July 6, 1992; Acts 1997, No. 732, § 2, eff. Aug. 15, 1997; Acts 1999, No. 275, § 1, eff. July 1, 1999; Acts 1999, No. 449, §§ 1, 2, eff. July 1, 1999; Acts 1999, No. 1317, § 1, eff. Aug. 15, 1999; Acts 2004, No. 484, § 1, eff. Aug. 15, 2004; Acts 2006, No. 344, § 3, eff. June 13, 2006; Acts 2007, No. 334, § 1, eff. Aug. 15, 2007; Acts 2011, No. 128, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 128 rewrote (12.1).

2007 Amendments. — Acts 2007, No. 334, § 1, effective August 15, 2007, added (6) and (8.1).

2006 Amendments. — Acts 2006, No. 344, § 3, effective June 13, 2006, substituted “the Civil Code” for “Civil Code Articles 184 through 190” in (17).

2004 Amendments. — Acts 2004, No. 484, § 1, effective August 15, 2004, added (24.1) and (24.2); and substituted “the same as a secure detention facility” for “a facility providing care for children under circumstances which are physically restricting” in (10).

1999 Amendments. — Acts 1999, No. 275, § 1, effective July 1, 1999, added (2.1) and (2.2).

Acts 1999, No. 449, § 1, effective July 1, 1999, substituted “eighteen years” for “seventeen years” in (3); substituted “and signed” for “and signed by him” in (8); in (9.1) substituted “a felony” for “an,” deleted “that is a felony” following “person”; redesignated former subsection heading (6) to (12.1)(a); substituted “‘Legal Guardianship’” for “‘Legal guardianship of the person of a child,’” in (12.1)(a); redesignated former subparagraph heading (12.1)(a) to (12.1)(i) and redesignated the remaining subparagraphs accordingly; added (12.1)(b).

Acts 1999, No. 449, § 2, effective July 1, 1999, repealed former paragraph (6), which read: “‘Guardianship of the person of a child’ means the duty and authority to make important decisions in matters having a permanent effect on the life and development of the child and the responsibility for the child’s general welfare until he reaches the age of majority, subject to any residual rights possessed by the child’s parents. It shall include but not necessarily be limited to.”

Acts 1999, No. 1317, § 1, effective August 15, 1999, rewrote (25), which read: “’Shelter care facility’ means a physically unrestricting child caring facility providing temporary care for children.”

COMMENTARY

Louisiana Official Revision Comments

2011. — In this revision “guardian” is defined more broadly. See Ch.C. Art. 719. If guardianship is granted, most parental rights and responsibilities are allocated to the guardian. The child has been declared abused or neglected and since that adjudication, continuing case review has confirmed that parental abandonment or dereliction persists, thus precluding the safe return of the child to the parent’s custody or control. The modifier “legal” is omitted as redundant although “legal guardian” is the term used by federal statutes. See, for example, the “Fostering Connections to Success and Increasing Adoptions Act of 2008”, Public Law 110-351, 42 U.S.C. 671 et al.

1999. — (a) The definitions of “CASA program” and “CASA volunteer” have been added to ensure minimum standards for programs and volunteers consistent with the National CASA Association requirements.

(b) According to federal law; the term “legal guardianship” is defined as “a judicially created relationship between child and caretaker which is intended to be permanent and self-sustaining as evidenced by the transfer to the caretaker of the following parental rights with respect to the child; protection, education, care and control of the person, custody of the person, and decision making. The term ‘legal guardian’ means the caretaker in such a relationship.” 42 U.S.C.S. 675 (7)(1997).

(c) The changes to the definition of “shelter care facility” reflect the fact that such facilities are also authorized for use in families in need of services cases and are modeled upon R.S. 46:1352(1). These facilities are now required by law to be licensed.

1991. — a. The source of the introductory paragraph of this article and of Article 116(1), “Act,” is C.J.P. Article 13(15).

b. The source of Article 116(2), defining “Capital offense,” is C.J.P. Article 13(4).

c. The definition of “Child,” based on C.J.P. Article 13(9), is specially defined for use in child in need of care proceedings. Title VI, Art. 603(5); for use in delinquency proceedings, Title VIII, Art. 804(1); for use in surrender of parental rights proceedings, Title XI, Art. 1103(3); for use in adoption proceedings, Title XII, Art. 1169(3) and for use in the Interstate Compact on the Placement of Children proceedings, Title XII, Art. 1609. Cf. Civil Code Articles 29 and 3556.

d. The source of Article 116(4), defining “Court,” is C.J.P. Article 13(1).

e. The source of Article 116(5), defining “Felony,” is C.J.P. Article 13(5).

f. The sources of the definition of “Guardianship of the person of a child” are R.S. 13:1569(12)(a) and (b). Subparagraph (a) was amended to remove consent to medical treatment, which authority is instead within those rights granted by an order of legal custody. See “Legal custody,” infra. Subparagraph (c) was added for consistency with P.L. 96-272. Cf. Civil Code Articles 246 et seq.

g. The source for the definition of “Indictment” is Code of Criminal Procedure Article 383.

h. The source for the definition of “Information” is Code of Criminal Procedure Article 384.

i. The source for the definition of “Judge,” is C.J.P. Article 13(2).

j. Article 116(10), “Juvenile detention center,” and Article 116(11), “Juvenile proceeding,” repeat C.J.P. Articles 13(16) and (17).

k. The source for the definition of “legal custody” is R.S. 13:1569(11). Cf. Civil Code Article 131.

l. The definition of “Licensed institution,” or “Licensed facility,” or “Licensed agency” is new.

m. The definition of “Minor” is based on Civil Code Article 29.

n. Article 116(15), “Misdemeanor,” is based on C.J.P. Article 13(6).

o. Article 116(16), “Offense,” repeats C.J.P. Article 13(3).

p. The definition of “Parent” is a change from that provided by C.J.P. Article 13(11). Under Civil Code Articles 184 through 190, the husband of the child’s mother is presumed to be the father of any child born or conceived within the marriage, unless the husband has filed a timely action to disavow which has been granted by the court. This change is necessary to reflect the fundamental right of any parent, whether presumptive, biological, or adoptive, to be given notice of any proceeding affecting his or her child, regardless of the marital status of the parents or their custodial rights.

q. Article 116(18), “Parole,” repeats C.J.P. Article 13(23).

r. The source for the definition of “Peace officer” is R.S. 28:2(18).

s. The source of the definition of “Physician” is R.S. 28:2(21).

t. Article 116(21), “Probation,” is based on C.J.P. Article 13(22), and Article 116(22), “Probation officer,” repeats C.J.P. Article 13(18). This definition is also applicable to provisional Title VII A, pending implementation of Title VII.

u. The source of the definition of “Psychiatrist” is R.S. 28:2(22).

v. The source for the definition of “Residual parental rights” is R.S. 13:1600(5).

w. The definition of “Shelter care facility” in C.J.P. Article 13(19) is re-phrased but not changed substantively.

x. Article 116(26). “State,” repeats C.J.P. Article 13(20).

y. Article 116(27), “Statute” or “Law,” repeats C.J.P. Article 13(21).

z. The source of the definition of “Tutor” is Article 248 of the Civil Code.

aa. The definitions of Article 116 are contained in this Title because these terms remain constant whenever used throughout the Children’s Code. Additional definitions are set out within the particular Title in which the term is used. Note that the term “Child,” previously defined in C.J.P. Article 13(9), is defined in the individual Titles of this Code to reflect the fact that under current law, its definition varies according to the type of jurisdiction exercised by the juvenile court.
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CIVIL PROCEDURE

• Parties

•• Capacity of Parties

••• General Overview. — Mother of a minor victim of sexual abuse had no clear legal right under former La. Rev. Stat. Ann. § 13:1600(5) (now La. Child Code art. 116) to sue on behalf of the minor pursuant to the mother’s residual parental rights, where the minor’s aunt had physical custody of the minor, and where the Louisiana Department of Health and Human Resources had legal custody of the minor. Bouterie v. Crane, 616 So. 2d 657, 1993 La. LEXIS 1410 (Apr. 12, 1993).

CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Although the word “juvenile” is without ambiguity as it appears in former La. Rev. Stat. Ann. § 13:1569(3) (now La. Child. Code Ann. art. 116), the demarcation line for the trial court’s jurisdiction for juvenile offenders lies at less than the age of 17. State in Interest of Wells, 532 So. 2d 191, 1988 La. App. LEXIS 2062 (Oct. 5, 1988).

Trial court properly admitted juvenile’s confession into evidence because the juvenile’s waiver of his Miranda rights without the advice of counsel or an interested person was proper where the juvenile was seventeen years old; the prohibition against the waiver of Miranda rights by a juvenile unless he was advised by counsel or an interested person was not applicable to juveniles seventeen years or older. State in Interest of Lewis, 377 So. 2d 1322, 1979 La. App. LEXIS 3414 (Nov. 12, 1979).

FAMILY LAW

• Delinquency & Dependency

•• Dependency Proceedings. — Minor child of divorce was not a “child in need” under former La. Code Juv. Proc. Art. 13 (now La. Child. Code Ann. art. 116) simply because he ran away from his mother’s residence to his father’s residence; modification of custody to father was not appropriate. State in Interest of Galvan, 384 So. 2d 1000, 1980 La. App. LEXIS 4015 (May 30, 1980).

• Family Protection & Welfare

•• Children

••• General Overview. — Louisiana Department of Health and Human Resources (DHHR) had no clear legal right to sue on behalf of a minor for a neighbor’s sexual abuse of the minor before the DHHR obtained legal custody of the minor, where the minor’s aunt had legal custody of the minor, and where the DHHR was not a parent as defined in La. Child. Code art. 116(17). Bouterie v. Crane, 616 So. 2d 657, 1993 La. LEXIS 1410 (Apr. 12, 1993).

• Guardians

•• General Overview. — Aunt of a minor victim of sexual abuse had no clear legal right under former La. Rev. Stat. Ann. § 13:1569(11) (now La. Child. Code art. 116) to sue on behalf of the minor, where the aunt had physical custody of the minor, but where the Louisiana Department of Health and Human Resources had legal custody of the minor. Bouterie v. Crane, 616 So. 2d 657, 1993 La. LEXIS 1410 (Apr. 12, 1993).

• Parental Duties & Rights

•• General Overview. — Mother of a minor victim of sexual abuse had no clear legal right under former La. Rev. Stat. Ann. § 13:1600(5) (now La. Child Code art. 116) to sue on behalf of the minor pursuant to the mother’s residual parental rights, where the minor’s aunt had physical custody of the minor, and where the Louisiana Department of Health and Human Resources had legal custody of the minor. Bouterie v. Crane, 616 So. 2d 657, 1993 La. LEXIS 1410 (Apr. 12, 1993).

GOVERNMENTS

• Legislation

•• Effect & Operation

••• Operability. — Where two defendants argued that, once a juvenile court obtained jurisdiction over them by virtue of an adjudication of delinquency, the juvenile court retained jurisdiction as to all their criminal conduct until they reached the age of 21, their reliance on former La. Rev. Stat. Ann. §§ 13:1569 and 13:1570 (now La. Code Child. Ann. arts. 116 and 305), and 13:1572 was misplaced, because their crime of simple escape from the Louisiana Training Institute was committed after they reached the age of 17, and they were legally confined in the Institute within the meaning of La. Rev. Stat. Ann. § 14:110. State v. Emerson, 345 So. 2d 1148, 1977 La. LEXIS 5643 (Apr. 11, 1977).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Court of city with population under 10,000 has civil jurisdiction when object is $1,500 or less, criminal jurisdiction where offense charged is not punishable by hard labor, and jurisdiction over criminal negligence of family cases when acting as a juvenile court., OPINION No. 78-1397, La. Atty. Gen. Op. No. 1978-1397; 1978 La. AG LEXIS 183.

Court of city with population under 10,000 has civil jurisdiction when object is $1,500 or less, criminal jurisdiction where offense charged is not punishable by hard labor, and jurisdiction over criminal negligence of family cases when acting as a juvenile court., OPINION No. 78-1398, La. Atty. Gen. Op. No. 1978-1398; 1978 La. AG LEXIS 184.

R.S.13:1569, 1570, 1577, 1578.1, 1580, 1699, 1809, 14:403, 17:226, 46:236.1, 46:1251, 1458, 1902, 1903, 1905, 1906 and 1907 Acts 257, 587 and 588 Act 257 (1978) amended and reenacted R.S.13:1578.1 deals with status offenders only by negative implication, in that it allows only juveniles charged with committing a delinquent act to be detained in a detention facility. Therefore, the only restriction place on a law enforcement agency when dealing with status offenders is that, as a general rule, such juvenile may not be place in detention facilities, OPINION No. 78-180, La. Atty. Gen. Op. No. 1978-180; 1978 La. AG LEXIS 236.

A married juvenile can be charged with a status offense, and that a subsequent change in the martial status will not alter this., Opinion No. 78-815, La. Atty. Gen. Op. No. 1978-815; 1978 La. AG LEXIS 602.

R.S. 13:1578.2, OPINION NO 78-58, La. Atty. Gen. Op. No. 1978-58; 1978 La. AG LEXIS 1061.

(1) A “medically suitable treatment facility” is one listed in R.S. 28:2(28) with special consideration given to the factor of medical suitability. (2) The disputed sentence in Article 648 requires that certain rights be guaranteed and afforded the accused who is now institutionalized., OPINION No. 81-157, La. Atty. Gen. Op. No. 1981-157; 1981 La. AG LEXIS 333.

Code of Juvenile Pro. Art. 17(5), OPINION NUMBER 82-1127, La. Atty. Gen. Op. No. 1982-1127; 1982 La. AG LEXIS 39.

R.S. 28:2(2), OPINION NUMBER 82-1018, La. Atty. Gen. Op. No. 1982-1018; 1982 La. AG LEXIS 138.

R.S. 18:533(C)(3); R.S. 28:2(27) & (28)., OPINION No. 83-685, La. Atty. Gen. Op. No. 1983-685; 1983 La. AG LEXIS 351.

C.J.P. Art. 17(5), OPINION NUMBER 83-84, La. Atty. Gen. Op. No. 1983-84; 1983 La. AG LEXIS 799.

Patient may be transferred from one state facility to another without an additional judicial hearing., OPINION No. 84-825, La. Atty. Gen. Op. No. 1984-825; 1984 La. AG LEXIS 140.

Judges adjudicate and dispose of juveniles. The Departments of Public Safety & Corrections and Social Services are solely responsible for the placement, care and treatment of juveniles disposed to their custody., OPINION No. 88-274, La. Atty. Gen. Op. No. 1988-274; 1988 La. AG LEXIS 421.

Natural parent has legal right to inspect child’s school records even though parent is not custodial parent under separation or divorce decree., OPINION NUMBER 89-500, La. Atty. Gen. Op. No. 1989-500; 1989 La. AG LEXIS 455.

A mentally ill person who is detained pre-trial in a parish prison may only receive non-consensual medical treatment pursuant to the procedures set forth in Title 28. Furthermore, such prisoner may not be treated within the prison facility because a parish prison is not automatically authorized as a treatment facility under La. R.S. 28:1(28) and 28:53., OPINION NUMBER 90-134, La. Atty. Gen. Op. No. 1990-134; 1990 La. AG LEXIS 136.

Answers questions concerning the authority of juvenile probation officers., OPINION 99-284, La. Atty. Gen. Op. No. 1999-284; 1999 La. AG LEXIS 386.

Answers questions concerning rights and duties of juvenile probation officers., Opinion No. 99-365, La. Atty. Gen. Op. No. 1999-365; 2000 La. AG LEXIS 11.

Mayor’s courts are courts, which have jurisdiction to conduct trials, determine guilt, and impose sentences including fines and imprisonment for breach of municipal ordinances. Mayor’s courts may impose penalties for breach of municipal ordinances where the fine does not exceed $500.00, or by imprisonment by not more than sixty days, or both., OPINION 00-197, La. Atty. Gen. Op. No. 2000-197; 2000 La. AG LEXIS 211.

It is the opinion of this office that juvenile probation officers must receive a commission in order to perform the duties of law enforcement officers The judge of the district court, as well as the superintendent of the state police may issue these commissions. However, the latter commission is not a commission specific to juvenile probation officers, as is the former., Opinion No. 01-0344, La. Atty. Gen. Op. No. 2001-0344; 2001 La. AG LEXIS 461.
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Louisiana Law Reviews. — Comment: Proposed Legislation for Safely Regulating the Increasing Number of Living Organ and Tissue Donations by Minors. 61 La. L. Rev. 433 (Winter, 2001).

Article: Louisiana Family Law. 52 La. L. Rev. 607 (January, 1992).
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CHAPTER 1. DEFINITIONS.

Art. 301. Definitions.

As used in this Title:

“Nonmetropolitan area” means a parish whose largest city has a population of fifty thousand or less and where the population of the entire parish is less than one hundred thousand. (Acts 1991, No. 235, § 3, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — The source of this definition is the administrative regulations issued by the federal Office of Juvenile Justice and Delinquency Prevention. The use of this term, which governs the time limitations upon the jailing of juveniles, is essential to bring this state within the requirements of the Juvenile Justice and Delinquency Prevention Act of 1974, 42 U.S.C.S. 5601 et seq., P.L. 93-415.

CHAPTER 2. JUVENILE JURISDICTION OF COURTS.

Art. 302. Juvenile jurisdiction of courts.

Juvenile jurisdiction shall be exercised as follows:

(1) Special juvenile courts created by law for Caddo, Orleans, Jefferson, and East Baton Rouge Parishes shall have exclusive original juvenile jurisdiction, and any other jurisdiction conferred by the statute creating them, in the parish or parishes for which they are created. Judges of these courts shall exercise their juvenile jurisdiction according to the provisions of this Code.

(2) District courts, except where a separate juvenile court with exclusive original juvenile jurisdiction is established by law, shall have original juvenile jurisdiction for the parish or parishes within their district.

(3) Parish courts, except where a separate juvenile court with exclusive original juvenile jurisdiction is established by law, shall have original juvenile jurisdiction for their parish. This jurisdiction shall be concurrent with that of the district court.

(4) City courts, except where a separate juvenile court with exclusive original juvenile jurisdiction is established by law, shall have original juvenile jurisdiction for their territorial jurisdiction. This jurisdiction shall be concurrent with that of the district court. (Acts 1991, No. 235, § 3, eff. Jan. 1, 1992.)
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CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Under La. Const. 1921, art. VII, § 52 (now La. Child. Code art. 302) and pre-1975 La. Rev. Stat. Ann. § 13:1570 (repealed), a district court did not have jurisdiction to accept a juvenile’s guilty plea to second degree murder. State ex rel. Johnson v. Blackburn, 384 So. 2d 402, 1980 La. LEXIS 7526 (May 19, 1980).

Marriage of a juvenile, and her resulting emancipation, did not deprive the juvenile court of its jurisdiction over her, pursuant to former La. Rev. Stat. Ann. § 13:1580 (now La. Child. Code Ann. art. 908). State v. Cronin, 220 LA. 233, 56 So. 2d 242, 1951 La. LEXIS 986 (Dec. 10, 1951).

•• Trial as Adult

••• General Overview. — Fifteen and a half year old defendant’s argument that he was overcharged to vest jurisdiction in the district court, and should have been charged, at most, with forcible rape, a crime within juvenile court jurisdiction ignored the evidence that defendant abducted and raped his victim at knifepoint and threatened to kill her if she resisted; therefore, because defendant was charged with aggravated rape, the juvenile court was divested of jurisdiction by former La. Rev. Stat. Ann. § 13:1570(A)(now La. Child. Code Ann. art. 302) which expressly provided that juvenile court jurisdiction did not extend to a juvenile who, after having become 15 years of age or older was charged with having committed aggravated rape. State v. Foley, 456 So. 2d 979, 1984 La. LEXIS 8991 (May 14, 1984).

• Appeals

•• Reviewability

••• General Overview. — The Louisiana Supreme Court lacked appellate jurisdiction to consider defendant’s appeal from a criminal neglect of family conviction by a city court, as the record indicated that the city court was not sitting as a juvenile court and, thus, the district court, by reason of defendant’s sentence, had appellate jurisdiction under La. Const. 1921 art. VII, §§ 10(5), 36 (now La. Const. art. V, §§§ and 16); if the city court, acting on the juvenile matter, was acting as a juvenile court, then appellate jurisdiction in the instant action would be available by supervisory writs only. State v. Yates, 260 LA. 987, 257 So. 2d 684, 1972 La. LEXIS 5611 (Feb. 3, 1972).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Mayor’s courts are courts, which have jurisdiction to conduct trials, determine guilt, and impose sentences including fines and imprisonment for breach of municipal ordinances. Mayor’s courts may impose penalties for breach of municipal ordinances where the fine does not exceed $500.00, or by imprisonment by not more than sixty days, or both., OPINION 00-197, La. Atty. Gen. Op. No. 2000-197; 2000 La. AG LEXIS 211.

Neither the 18th Judicial District Court nor its Probation Department have the authority or power to acquire immovable property. The parishes are responsible for furnishing office space for the district courts and its staff. The 18th Judicial District Court may be entitled to a writ of mandamus to require the local governing authorities to appropriate funds reasonable necessary to house its Probation Department., OPINION NO. 01-59, La. Atty. Gen. Op. No. 2001-59; 2001 La. AG LEXIS 118.

The Louisiana Constitution and the Louisiana Children’s Code expressly vest jurisdiction with city courts, unless a juvenile court has been created by law. No such court has been created in Calcasieu Parish. The only parishes for which the legislature has granted permission to create juvenile courts are Caddo, Orleans, Jefferson, and East Baton Rouge, as expressly evidenced by La. Child. Code Ann. art. 302(1). Opinion No. 06-0203. 2006 La. AG LEXIS 289.

When the Secretary of the Department of Revenue is confronted with a subpoena to produce confidential documents the department must refuse to honor the subpoena, pending the outcome of the hearing on the Motion to Quash. Opinion No. 06-0256. 2007 La. AG LEXIS 67.

CHAPTER 3. JURISDICTION OVER CHILDREN AND MINORS.

Art. 303. Exclusive jurisdiction over children and minors; exceptions.

A court exercising juvenile jurisdiction shall have exclusive original jurisdiction over:

(1) Delinquency proceedings pursuant to Title VIII, except when a child either:

(a) Is subject to the jurisdiction of the criminal courts for prosecution and liability as an adult pursuant to Chapter 4 of this Title.

(b) Has been transferred by the juvenile court for criminal prosecution and liability as an adult pursuant to Chapter 11 of Title VIII.

(2) Child in need of care proceedings pursuant to Title VI.

(3) Families in need of services proceedings pursuant to Title VII.

(4) Traffic proceedings pursuant to Title IX.

(5) Involuntary termination of parental rights proceedings pursuant to Title X.

(6) Voluntary termination of parental rights proceedings pursuant to Title XI.

(7) Adoption proceedings pursuant to Title XI or XII.

(8) Mental health proceedings pursuant to Title XIV.

(9) Any special proceeding authorized by Title XV, except domestic abuse assistance proceedings brought in a district court pursuant to R.S. 46:2131 et seq.

(10) Any proceeding necessary to implement the provisions of interstate compacts affecting children pursuant to Title XVI.

(11) Such other jurisdiction over children as may be provided by law. (Acts 1991, No. 235, § 3, eff. Jan. 1, 1992; Acts 1992, No. 705, § 1, eff. July 6, 1992; Acts 2001, No. 567, § 1.)

2001 Amendments. — Acts 2001, No. 567, § 1, effective August 15, 2001, substituted “Title XI or XII” for “Titles XII” in (7).

COMMENTARY

Louisiana Official Revision Comments

2001. — The 2001 amendment adds reference to Title XI in Paragraph (7) of this Article. Title XI contains all of the relevant statutory law governing the most common disputes arising out of adoptions, such as custody contests between biological parents, challenges to the sufficiency Of surrenders and parental opposition hearings. This Article’s grant of exclusive, original jurisdiction over adoption proceedings is crippled unless the juvenile court also possesses the exclusive authority to resolve ancillary disputes arising out of proposed adoptions. It was always the intent of the redactors that juvenile courts would exercise exclusive, original jurisdiction over all adoption proceedings, both contested and uncontested.

1991. — a. The source of Paragraph 1 is C.J.P. Article 15. The source for the remainder of this article is C.J.P. Article 15(B) and (C). This article elaborates upon the meaning of “such other juvenile jurisdiction over children as may be provided by law, including proceedings under R.S. 14:403.” C.J.P. Article 15(C).

b. The juvenile court possessed exclusive jurisdiction over a child in need of care proceeding pursuant to former C.J.P. Article 15(C) if an allegation of abuse or neglect was made against either parent or against a caretaker of a child. In re Richards, No. 89-C-325 (5th Cir.App., denying writs, May 22, 1989). The court has the authority to hear such a petition even though one or both parents of a child may not be explicitly implicated by the allegations of a. petition. After hearing evidence, the court may find that one or both parents are not culpable of any wrongdoing and, accordingly, may place legal custody of the child with a parent under the authority of State in the Interest of Thoman, 218 So.2d 571 (La. 1969).

c. Paragraph 9 is not intended to remove any jurisdiction from the district courts over Domestic Abuse Assistance Act proceedings instituted pursuant to R.S. 46:2131 et seq. See Article 1567(B).
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•• Authority to Adjudicate

CIVIL PROCEDURE

• Jurisdiction

•• Subject Matter Jurisdiction

••• Jurisdiction Over Actions

•••• General Overview. — Where the record showed that (1) the father claimed that the mother and her new husband were sexually abusing the child during visitation with the mother, (2) when the father did not like the results he was achieving in the district court, he filed a child in need of protection suit in the juvenile court, (3) the mother claimed that the juvenile court lacked subject matter jurisdiction of the action under Title XV of the La. Child. Code based on the pending domestic abuse proceeding brought in the district court pursuant to La. Rev. Stat. Ann. § 46:2131, and (4) the juvenile court denied the mother’s writ of exception, the juvenile court’s decision was reversed because the purpose of La. Child. Code Ann. art. 303(9) was to prevent forum shopping between the district court and the juvenile court and the failure to apply the exception of art. 303(9) would have rendered the statute meaningless. Martin ex. rel. K.M. v. Harrison, 855 So. 2d 950, 2003 La. App. LEXIS 2549 (Sept. 26, 2003).

In cases involving questions of neglect, especially where the state is a party to an action, juvenile courts have exclusive jurisdiction. Willis v. Duck, 733 So. 2d 707, 1999 La. App. LEXIS 1294 (May 5, 1999).

CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Supreme court affirmed judgment under former La. Rev. Stat. Ann. § 13:1570 (now La. Child. Code art. 303) determining minor daughter needed protection of court and committing her to religious institution for care for indefinite period; her parents appeared and testified, and the supreme court could discern no surprise or other injury to their position, even though they were not noticed and served as provided by former La. Rev. Stat. Ann. § 13:575 (now La. Child. Code art. 639). In re Tillotson, 225 LA. 573, 73 So. 2d 466, 1954 La. LEXIS 1249 (May 31, 1954).

FAMILY LAW

• Child Custody

•• Jurisdiction

••• General Overview. — Based on overwhelming evidence that a child had been neglected by the mother, the juvenile court had jurisdiction to adjudicate custody. In Interest of Weaver, 430 So. 2d 324, 1983 La. App. LEXIS 8394 (Apr. 13, 1983).

Absent a finding that the children were delinquent and in need of care and supervision, the juvenile court did not have exclusive jurisdiction and the father could maintain an action in district court for custody of the minor children. Medus v. Medus, 379 So. 2d 21, 1979 La. App. LEXIS 3427 (Dec. 19, 1979), writ of certiorari denied by 381 So. 2d 1235, 1980 La. LEXIS 7070 (La. 1980).

•• Procedures. — Although 1956 La. Acts 111 divested district courts of jurisdiction over “neglected” children, the last paragraph of La. Rev. Stat. Ann. § 13:1570 (now La. Child. Code art. 303) preserved to the district courts the right to decide custody in habeas corpus actions. Borras v. Falgoust, 285 So. 2d 583, 1973 La. App. LEXIS 5858 (Sept. 26, 1973), writ of certiorari denied by 289 So. 2d 161, 1974 La. LEXIS 3252 (La. 1974).

• Delinquency & Dependency

•• Dependency Proceedings. — Former La. Rev. Stat. Ann. § 13:1580 (now La. Child. Code Ann. art. 908) is the implementation statute which sets up the procedural guidelines for the court to follow when a child is within the purview of former La. Rev. Stat. Ann. § 13:1561 et seq. (now La. Child. Code Ann. art 303) or, by implication, within La. Rev. Stat. Ann. § 14:403. State in Interest of Black, 310 So. 2d 174, 1975 La. App. LEXIS 3637 (Mar. 12, 1975), writ of certiorari denied by 313 So. 2d 829, 1975 La. LEXIS 3674 (La. 1975).

• Family Protection & Welfare

•• Children

••• General Overview. — Where the record showed that (1) the father claimed that the mother and her new husband were sexually abusing the child during visitation with the mother, (2) when the father did not like the results he was achieving in the district court, he filed a child in need of protection suit in the juvenile court, (3) the mother claimed that the juvenile court lacked subject matter jurisdiction of the action under Title XV of the La. Child. Code based on the pending domestic abuse proceeding brought in the district court pursuant to La. Rev. Stat. Ann. § 46:2131, and (4) the juvenile court denied the mother’s writ of exception, the juvenile court’s decision was reversed because the purpose of La. Child. Code Ann. art. 303(9) was to prevent forum shopping between the district court and the juvenile court and the failure to apply the exception of art. 303(9) would have rendered the statute meaningless. Martin ex. rel. K.M. v. Harrison, 855 So. 2d 950, 2003 La. App. LEXIS 2549 (Sept. 26, 2003).

In cases involving questions of neglect, especially where the state is a party to an action, juvenile courts have exclusive jurisdiction. Willis v. Duck, 733 So. 2d 707, 1999 La. App. LEXIS 1294 (May 5, 1999).

Supreme court affirmed judgment under former La. Rev. Stat. Ann. § 13:1570 (now La. Child. Code art. 303) determining minor daughter needed protection of court and committing her to religious institution for care for indefinite period; her parents appeared and testified, and the supreme court could discern no surprise or other injury to their position, even though they were not noticed and served as provided by former La. Rev. Stat. Ann. § 13:575 (now La. Child. Code art. 639). In re Tillotson, 225 LA. 573, 73 So. 2d 466, 1954 La. LEXIS 1249 (May 31, 1954).

GOVERNMENTS

• Courts

•• Authority to Adjudicate. — Where paternal grandparents of a child, whose parents were both dead, and who had been legally adopted by the paternal grandparents, sought to terminate the visitation rights of maternal grandparents, and there was no question of neglect, the juvenile court did not have exclusive jurisdiction of the case and the district court had jurisdiction to entertain and deny the paternal grandparents’ rule. O’Brien v. Shepley, 451 So. 2d 82, 1984 La. App. LEXIS 8814 (May 14, 1984).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Addresses various questions concerning state jurisdiction over Belle Chasse Academy, a type 2 charter school located on a federal military base. Opinion No. 04-0148. 2004 La. AG LEXIS 359.

Art. 304. Transfer of child adjudicated in another state for disposition.

A. (1) Upon request of a court of another state, a court of this state shall accept jurisdiction of a child provided both the following occur:

(a) The child is about to become a resident of or is domiciled in the parish.

(b) The child has been adjudicated in the other state under circumstances which would confer jurisdiction in this state.

(2) The request shall include a certified copy of the judgment of the requesting court and a copy of the record.

B. The order of adjudication of the requesting state is not subject to attack.

C. Within fourteen days of receiving such request, the court shall determine whether the conditions of transfer are met. If the conditions of transfer have not been met, the court shall immediately advise the requesting court in writing. If the conditions of transfer are met, the court shall immediately issue written notice of its intent to accept jurisdiction of the child.

D. Upon receipt of an order of the requesting court transferring jurisdiction of the child, the court shall direct its probation officer or other person to take custody of the child or otherwise provide for his appearance before the court.

E. Upon acceptance, the court shall promptly hold a hearing to determine the proper disposition. The disposition hearing and judgment of disposition shall be in accordance with the provisions of this Code. (Acts 1991, No. 235, § 3, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — This provision reproduces the substance of C.J.P Article 108. It does not change the law.

CHAPTER 4. ORIGINAL CRIMINAL COURT JURISDICTION OVER CHILDREN.

Art. 305. Divestiture of juvenile court jurisdiction; original criminal court jurisdiction over children; when acquired.

A. (1) When a child is fifteen years of age or older at the time of the commission of first degree murder, second degree murder, aggravated rape, or aggravated kidnapping, he is subject to the exclusive jurisdiction of the juvenile court until either:

(a) An indictment charging one of these offenses is returned.

(b) The juvenile court holds a continued custody hearing pursuant to Articles 819 and 820 and finds probable cause that he committed one of these offenses, whichever occurs first. During this hearing, when the child is charged with aggravated rape, the court shall inform him that if convicted he shall register as a sex offender for life, pursuant to Chapter 3-B of Title 15 of the Louisiana Revised Statutes of 1950.

(2) Thereafter, the child is subject to the exclusive jurisdiction of the appropriate court exercising criminal jurisdiction for all subsequent procedures, including the review of bail applications, and the child shall be transferred forthwith to the appropriate adult facility for detention prior to his trial as an adult.

B. (1) When a child is fifteen years of age or older at the time of the commission of any of the offenses listed in Subparagraph (2) of this Paragraph, he is subject to the exclusive jurisdiction of the juvenile court until whichever of the following occurs first:

(a) An indictment charging one of the offenses listed in Subparagraph (2) of this Paragraph is returned.

(b) The juvenile court holds a continued custody hearing and finds probable cause that the child has committed any of the offenses listed in Subparagraph (2) of this Paragraph and a bill of information charging any of the offenses listed in Subparagraph (2) of this Paragraph is filed. During this hearing, when the child is charged with forcible rape or second degree kidnapping, the court shall inform him that if convicted he shall register as a sex offender for life, pursuant to Chapter 3-B of Title 15 of the Louisiana Revised Statutes of 1950.

(2) (a) Attempted first degree murder.

(b) Attempted second degree murder.

(c) Manslaughter.

(d) Armed robbery.

(e) Aggravated burglary.

(f) Forcible rape.

(g) Simple rape.

(h) Second degree kidnapping.

(i) Repealed by Acts 2001, No. 301, § 2, effective August 15, 2001.

(j) Aggravated battery committed with a firearm.

(k) A second or subsequent aggravated battery.

(l) A second or subsequent aggravated burglary.

(m) A second or subsequent offense of burglary of an inhabited dwelling.

(n) A second or subsequent felony-grade violation of Part X or X-B of Chapter 4 of Title 40 of the Louisiana Revised Statutes of 1950 involving the manufacture, distribution, or possession with intent to distribute controlled dangerous substances.

(3) The district attorney shall have the discretion to file a petition alleging any of the offenses listed in Subparagraph (2) of this Paragraph in the juvenile court or, alternatively, to obtain an indictment or file a bill of information. If the child is being held in detention, the district attorney shall make his election and file the indictment, bill of information, or petition in the appropriate court within thirty calendar days after the child’s arrest, unless the child waives this right.

(4) If an indictment is returned or a bill of information is filed, the child is subject to the exclusive jurisdiction of the appropriate court exercising criminal jurisdiction for all subsequent procedures, including the review of bail applications, and the district court may order that the child be transferred to the appropriate adult facility for detention prior to his trial as an adult.

C. Except when a juvenile is held in an adult jail or lockup, the time limitations for the conduct of a continued custody hearing are those provided by Article 819.

D. The court exercising criminal jurisdiction shall retain jurisdiction over the child’s case, even though he pleads guilty to or is convicted of a lesser included offense. A plea to or conviction of a lesser included offense shall not revest jurisdiction in the court exercising juvenile jurisdiction over such a child.

E. (1) If a competency or sanity examination is ordered, except for the filing of a delinquency petition, the return of an indictment, or the filing of a bill of information, no further steps to prosecute the child shall occur until the court exercising criminal jurisdiction appoints counsel for the child and provides notification in accordance with Article 809 and determines the child’s mental capacity to proceed.

(2) When an indictment has been returned or a bill of information has been filed pursuant to this Subsection, the district court exercising criminal jurisdiction shall be the proper court to determine the child’s mental capacity to proceed. In all other instances, the juvenile court shall be the proper court to make this determination. (Acts 1991, No. 235, § 3, eff. Jan. 1, 1992; Acts 1991, No. 501, § 1, eff. Jan. 1, 1992; Acts 1992, No. 705, § 1, eff. July 6, 1992; Acts 1994, 3rd Ex. Sess., No. 15, § 1; Acts 1994, 3rd Ex. Sess., No. 39, § 1; Acts 1995, No. 367, § 1; Acts 1995, No. 959, § 1; Acts 1995, No. 979, § 1; Acts 2001, No. 301, § 2, eff. Aug. 15, 2001; Acts 2008, No. 222, § 1, eff. June 16, 2008; Acts 2010, No. 594, § 1, eff. Aug. 15, 2010; Acts 2012, No. 698, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 698 substituted “district court may order that the child be transferred” for “child shall be transferred forthwith” in (B)(4); and rewrote (E).

2010 Amendments. — The 2010 amendment by No. 594 added the second sentence of (A)(1)(b) and (B)(1)(b).

2008 Amendments. — Acts 2008, No. 222, § 1, effective June 16, 2008, added (E).

2001 Amendments. — Acts 2001, No. 301, § 2, effective August 15, 2001, repealed former (B)(2)(i), which read: “Aggravated oral sexual battery.”

COMMENTARY

Louisiana Official Revision Comments

2010. — Chapter 3-B of Title 15 requires registration as a sex offender for any juvenile who was transferred to adult court and has pled guilty or has been convicted after trial of second degree kidnapping, aggravated rape, or forcible rape.

1992. — These amendments make Paragraph C and D parallel to Paragraphs A and B. Deletion of any reference to, and apparent requirement for, an “arrest” makes juvenile process consistent with the requirements for the institution of an adult criminal prosecution. C.Cr.P. Art. 382. Arrest is irrelevant for purposes of determining whether an accused juvenile is to be tried in the criminal court or juvenile court. The fact of arrest is significant only as the beginning of the time period within which the district attorney must make a prosecutorial decision about whether to seek to have the juvenile charged as an adult or as a juvenile offender. See Art. 305(C)(2) and (D)(2).

1991. — a. The sources of this article are C.J.P. Article 15(A)(1) and R.S. 13:1570(5). This article clarifies C.J.P. Article 15(A)(1)’s key phrase, “cases where criminal prosecution and liability as an adult are provided by law.” The substantive provisions of R.S. 13:1570(5) have been incorporated into this article. None of its age or crime requirements have been changed, although it has been reordered and amplified. Acts 1991, No. 501, was a companion bill to the Children’s Code. It was introduced separately and a two-thirds majority vote was obtained to avoid any constitutional challenge to this article on grounds that it altered the existing jurisdiction of the juvenile courts. Note, however, that the Children’s Code ultimately passed by a two-thirds majority vote. See La. Const, Art. 5,§19.

b. Paragraph A concerns sixteen- and seventeen-year-olds who are accused of committing any of these four most serious offenses which are punishable by death or life imprisonment. The source of Subparagraph A(1) is R.S. 13:1570(A)(5), first sentence, and (6). According to Code of Criminal Procedure Article 382, an indictment is required. According to R.S. 13:1570(A)(6)(a), a finding of probable cause by the juvenile court at a continued custody hearing is an alternative means of “charging” a juvenile for the commission of any of these four enumerated offenses.

c. The source of Subparagraph A(2) is R.S. 13:1570(A)(5), second sentence. This Subparagraph amplifies the meaning of the source article’s directive that upon “charging,” the district or criminal court “shall retain jurisdiction over [the child’s] case.” The pretrial incarceration of a juvenile offender properly subject to the jurisdiction of a criminal court is permitted by the federal Juvenile Justice and Delinquency Prevention Act, P.L. 93-415, 42 U.S.C.S.§5601.

d. Paragraph B concerns fifteen-year-olds who are accused of committing any of these four most serious offenses which are punishable by death or life imprisonment. The source of Subparagraph B(1) is R.S. 13:1570(A)(5), first sentence, and (6). Again, according to Code of Criminal Procedure Article 382, an indictment is required. According to R.S. 13:1570(A)(6)(a), a finding of probable cause by the juvenile court at a continued custody hearing is an alternative means of “charging” a juvenile for the commission of any of these four enumerated offenses.

e. The source of Subparagraph B(2) is R.S. 13:1570(A)(5), second sentence. This Subparagraph amplifies the meaning of the source article’s directive that upon “charging,” the district or criminal court “shall retain jurisdiction over [the child’s] case.” The pretrial incarceration of a juvenile offender properly subject to the jurisdiction of a criminal court is permitted by the federal Juvenile Justice and Delinquency Prevention Act, P.L. 93-415, 42 U.S.C.S.§5601.

f. Paragraph C concerns sixteen- and seventeen-year-olds who are accused of committing any of these three less serious offenses which are not punishable by death or life imprisonment. The source of Subparagraph C(1) is R.S. 13:1570(A)(5), first sentence, and (6)(b). According to Code of Criminal Procedure Article 382, initiation of prosecution for these three enumerated offenses may occur either by indictment or by the filing of a bill of information.

g. Subsection C(2) is new although it reflects customary practice in many areas of the state. It expressly empowers the district attorney to decline to criminally prosecute a child who allegedly has committed one of these three offenses and, instead, to treat him as a juvenile offender by filing a delinquency petition in juvenile court. The potential loss of the benefits and rehabilitative resources of the juvenile justice system is a consideration of such importance that the district attorney should, in the appropriate case, have some discretion to proceed in juvenile court. See Kent v. United States, 383 U.S. 541 (1966). In order to minimize the length of pro-charging (and preadjudication) detention, the district attorney, however, must make his election within thirty days after the child’s arrest, unless this right is waived by the child. Since such a child can be held only in a detention facility pending the district attorney’s election, this special provision appears compatible with the federal Juvenile Justice and Delinquency Prevention Act, P.L. 93-415, 42 U.S.C.S.§5601. In order to detain any person for the commission of an offense, a probable cause determination of some offense, either a delinquent act or a crime, must be “promptly made.” See the discussion of County of Riverside v. McLaughlin, 500 U.S. 44, 111 S.Ct. 40 (1991) in the comments to Article 817 of this Code. There is no constitutional or public policy restraint which would prevent the district attorney from reserving the issue of whether the case would thereafter proceed in juvenile or district court at the conclusion of the detention hearing.

h. The source of Subparagraph C(3) is R.S. 13:1570(A)(5), second sentence. This Subparagraph amplifies the meaning of the source article’s directive that upon “charging,” the district or criminal court “shall retain jurisdiction over [the child’s] case.” The pretrial incarceration of a juvenile offender properly subject to the jurisdiction of a criminal court is permitted by the federal Juvenile Justice and Delinquency Prevention Act. P.L. 93-415, 42 U.S.C.S. §5601.

i. Paragraph D concerns fifteen-year-olds who are accused of committing manslaughter, which is not punishable by death or life imprisonment. The source of Subparagraph D(1) is R.S. 13:1570(A)(5), first sentence, and (6)(b). According to Code of Criminal Procedure Article 382, initiation of prosecution for manslaughter may occur either by indictment or the filing of a bill of information.

j. Subsection D(2) is new although it reflects customary practice in many areas of the state. It expressly empowers the district attorney to decline to criminally prosecute a fifteen-year-old who allegedly has committed this offense and, instead, to treat him as a juvenile offender by filing a delinquency petition in juvenile court. See comment (g).

k. The source of Subparagraph D(3) is R.S. 13:1570(A)(5), second sentence. This Subparagraph amplifies the meaning of the source article’s directive that upon “charging,” the district or criminal court “shall retain jurisdiction over [the child’s] case.” The pretrial incarceration of a juvenile offender properly subject to the jurisdiction of a criminal court is permitted by the federal Juvenile Justice and Delinquency Prevention Act, P.L. 93-415, 42 U.S.C.S.§5601.

l. Subparagraph E is new, although R.S. 13:1570(A)(6)(a) authorized charging by a continued custody hearing which, according to former C.J.P. Article 38, had to be conducted within seventy-two hours of the child’s entry into a detention or shelter care facility. See Article 819 and comments.

m. The source of Subparagraph F is R.S. 13:1570(A)(5), second sentence.
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CIVIL PROCEDURE

• Jurisdiction

•• Subject Matter Jurisdiction

••• Jurisdiction Over Actions

•••• General Overview. — Former La. Rev. Stat. Ann. § 13:1570 (now La. Child. Code art. 305) did not vest Louisiana court with authority to hear a case where a child was brought from another state to Louisiana and was not being neglected or environmentally threatened while in Louisiana. State in Interest of Cayden, 375 So. 2d 766, 1979 La. App. LEXIS 3003 (Sept. 11, 1979).

Where the evidence showed that a child was receiving proper care and supervision, the evidence did not support a finding that the child was neglected such that her mother could be deprived of custody in favor of the father; under former La. Rev. Stat. Ann. §§ 13:1570 (now La. Child. Code Ann. art. 305) and 1580 (now La. Child. Code Ann. art. 672), a juvenile court had no jurisdiction or authority to determine the custody of the child or to render any other judgment relating to custody. State in Interest of Thompson, 372 So. 2d 1255, 1979 La. App. LEXIS 2819 (June 29, 1979).

CONSTITUTIONAL LAW

• The Judiciary

•• Case or Controversy

••• Constitutionality of Legislation

•••• General Overview. — Former La. Rev. Stat. Ann. § 13:1570(A)(5) (now La. Child. Code art. 305) is constitutional, even though it does not require a preliminary hearing to decide whether defendant were mature enough to be tried as an adult. State v. Pierre, 614 So. 2d 1309, 1993 La. App. LEXIS 989 (Mar. 3, 1993), reversed by La. 93-0893, 631 So. 2d 427, 1994 La. LEXIS 282 (La. Feb. 3, 1994).

• Equal Protection

•• Scope of Protection. — Neither former La. Rev. Stat. Ann. § 13:1570 (now La. Child. Code art. 305) nor La. Const. art. V, § 19 violated the due process or equal protection rights of a 15-year-old defendant who was charged as an adult with second degree murder; the classifications set out in La. Rev. Stat. Ann. § 13:1570 were not arbitrary and bore a rational relationship to a legitimate state interest, the protection of its citizens by exposing older minors who were accused of committing serious and violent felonies to the usual procedures and sanctions of Louisiana’s criminal law systems. State v. Perow, 616 So. 2d 1336, 1993 La. App. LEXIS 1230 (Mar. 31, 1993), writ of certiorari denied by 623 So. 2d 1303, 1993 La. LEXIS 2380 (La. 1993).

District court had proper jurisdiction over a 15-year-old defendant who was charged as an adult with second degree murder; former La. Rev. Stat. Ann. § 13:1570 (now La. Child. Code art. 305), vesting jurisdiction in the district court over certain offenses committed by children who were 15 years of age or older, did not violate defendant’s due process or equal protection rights. State v. Perow, 616 So. 2d 1336, 1993 La. App. LEXIS 1230 (Mar. 31, 1993), writ of certiorari denied by 623 So. 2d 1303, 1993 La. LEXIS 2380 (La. 1993).

Former La. Rev. Stat. § 13:1570(A)(5) (now see La. Child. Code Ann. art. 305) did not violate defendant’s equal protection rights; the statute created classifications that were not arbitrary and bore a rational relationship to a legitimate State interest, the protection of the State’s citizens by exposing older minors who were accused of committing serious and violent felonies to the usual procedures and sanctions of the State’s criminal law system. State v. Leach, 425 So. 2d 1232, 1983 La. LEXIS 9538 (Jan. 10, 1983).

Application of former La. Rev. Stat. § 13:1570(A)(5) (now see La. Child Code Ann. art. 305) did not violate defendant’s equal protection rights by classifying juveniles to be tried as adults based on the offenders’ biological age; the classification was rationally related to the State’s interest in protecting its citizens, the age classifications it drew bore a rational relationship to that interest by the use of age and severity of offense, and it would be unreasonable to expect the State to assess the mental age of each of its citizens in determining its laws. State v. Leach, 425 So. 2d 1232, 1983 La. LEXIS 9538 (Jan. 10, 1983).

CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Weapons

••• Possession

•••• General Overview. — Juvenile who was found in possession of a gun in his waistband was not guilty of carrying a concealed weapon in violation of La. Rev. Stat. Ann. § 14:95A(1) because the term concealment required that the object be fully hidden and the gun was not fully hidden from view; the court held that it was required to use a strict or genuine construction of the term concealment. In re State in Interest of Ogletree, 244 So. 2d 288, 1971 La. App. LEXIS 6451 (Feb. 8, 1971).

• Juvenile Offenders

•• General Overview. — La. Const. art. V, § 19 and former La. Rev. Stat. Ann. § 13:1570(A)(5) (now La. Child. Code art. 305) do not conflict and are consistent with one another; La. Const. art. V, § 19 does not preclude the district court from exercising jurisdiction if a responsive verdict is returned in a capital case. State v. Sheppard, 371 So. 2d 1135, 1979 La. LEXIS 6408 (May 21, 1979).

•• Juvenile Proceedings

••• General Overview. — Adjudication of juvenile defendant as a delinquent for the responsive offense of sexual battery in violation of La. Rev. Stat. Ann. § 14:43.1 was a nullity because the juvenile court lost jurisdiction pursuant to La. Child. Code Ann. art. 305 when the juvenile court judge found probable cause to believe that defendant committed aggravated rape in violation of La. Rev. Stat. Ann. § 14:42A(4). At that point, the juvenile court had no jurisdiction to adjudicate defendant a delinquent or to impose a judgment of disposition, and, in accordance with the mandate of art. 305A(2), the matter had to be remanded to the juvenile court so that it could transfer defendant to the appropriate adult facility for detention prior to his trial as an adult or for such other disposition of the matter as the district attorney deemed appropriate. State ex rel. A.N., 886 So. 2d 514, 2004 La. App. LEXIS 1603 (June 25, 2004).

The court reversed and remanded the trial court’s order quashing the information, finding that pursuant to La. Child Code Ann. arts. 305, 857 and 858, the district attorney was “expressly empowered” with “complete discretion” to file a bill of information in criminal court or a petition in juvenile court. State v. Dixon, 712 So. 2d 1078, 1998 La. App. LEXIS 1594 (June 03, 1998).

In a juvenile defendant’s trial for manslaughter and second-degree murder, the failure of former La. Rev. Stat. Ann. § 13:1570 (now La. Child. Code Ann. art. 305) to provide a transfer hearing and a rebuttable presumption in favor of the juvenile remaining under juvenile court jurisdiction did not render § 13:1570 unconstitutional. State v. Gachot, 609 So. 2d 269, 1992 La. App. LEXIS 3357 (Nov. 4, 1992), writ of certiorari denied by 617 So. 2d 1180, 1993 La. LEXIS 1780 (La. 1993), writ of certiorari denied by 510 U.S. 980, 114 S. Ct. 478, 126 L. Ed. 2d 429, 1993 U.S. LEXIS 7224, 62 U.S.L.W. 3348 (1993).

While the criminal district court is constitutionally permitted to exercise jurisdiction over a juvenile who was arrested, the criminal court is statutorily precluded by former La. Rev. Stat. Ann. § 13:1570 (now La. Child. Code Ann. art. 305) from exercising such jurisdiction until the juvenile is formally charged by bill of information or grand jury indictment. State v. Lacour, 398 So. 2d 1129, 1981 La. LEXIS 8072 (May 18, 1981).

Contrary to a defendant’s argument, first degree murder was still classified as a capital offense for purposes of a district court’s jurisdiction over a juvenile offender. State v. Moore, 340 So. 2d 1351, 1976 La. LEXIS 5242 (Dec. 13, 1976).

Despite the U.S. Supreme Court’s decision invalidating the sentence of death, former La. Rev. Stat. Ann. § 13:1570(A)(5) (now La. Code Child. Ann. art. 305), still provided for jurisdiction over a juvenile charged with a capital crime in the district court. State v. Smith, 339 So. 2d 829, 1976 La. LEXIS 5327 (Nov. 8, 1976), writ of certiorari denied by 430 U.S. 986, 97 S. Ct. 1685, 52 L. Ed. 2d 381, 1977 U.S. LEXIS 1640 (1977).

For an adjudication of delinquency under former La. Rev. Stat. Ann. § 13:1570 A(5) (now La. Child. Code art. 305) it had to be proved that the juvenile violated a specific statute or ordinance, and every element of the crime of possession of stolen goods also had to be proved; because there was an absence of any evidence of the juvenile’s criminal intent or knowledge, his adjudication as a delinquent constituted reversible error. State v. Melanson, 259 So. 2d 609, 1972 La. App. LEXIS 6139 (Mar. 21, 1972).

Juvenile who was found in possession of a gun in his waistband was not guilty of carrying a concealed weapon in violation of La. Rev. Stat. Ann. § 14:95A(1) because the term concealment required that the object be fully hidden and the gun was not fully hidden from view; the court held that it was required to use a strict or genuine construction of the term concealment. In re State in Interest of Ogletree, 244 So. 2d 288, 1971 La. App. LEXIS 6451 (Feb. 8, 1971).

Juvenile court lacked jurisdiction to adjudicate the delinquency of 15 and 16 year olds, who were charged with being delinquent juveniles on the alleged commission of attempted aggravated rape. State v. Schexnaydre, 215 So. 2d 370, 1968 La. App. LEXIS 4378 (Nov. 4, 1968).

••• Statements. — Mentally retarded juvenile’s adjudication as a delinquent pursuant to former La. Rev. Stat. Ann. § 13:1570(a)(5) (now La. Child Civ. Code Ann. art. 305) was set aside where he was not permitted to call his parents or to speak with an attorney prior to signing a waiver of his rights and an inculpatory statement while he was in custody; the juvenile lacked the capacity to waive his rights or to sign a voluntary confession. State in Interest of Holifield, 319 So. 2d 471, 1975 La. App. LEXIS 3413 (Sept. 25, 1975).

•• Sentencing

••• Confinement Practices. — Where two defendants argued that, once a juvenile court obtained jurisdiction over them by virtue of an adjudication of delinquency, the juvenile court retained jurisdiction as to all their criminal conduct until they reached the age of 21, their reliance on former La. Rev. Stat. Ann. §§ 13:1569 and 13:1570 (now La. Child. Code Ann. arts. 116 and 305), and 13:1572 was misplaced, because their crime of simple escape from the Louisiana Training Institute was committed after they reached the age of 17, they were legally confined in the Institute within the meaning of La. Rev. Stat. Ann. § 14:110. State v. Emerson, 345 So. 2d 1148, 1977 La. LEXIS 5643 (Apr. 11, 1977).

•• Trial as Adult

••• General Overview. — Defendant’s assertion that the trial court erred in transferring his armed robbery case from juvenile to district court was without merit where defendant conceded that La. Child. Code Ann. art. 305 superceded La. Child. Code Ann. art. 857 and exclusive jurisdiction vested in the district court by operation of law upon the district attorney’s filing of the bill of information charging defendant, who was 15 years at the time of the commission of the offense, with armed robbery. State v. Washington, 793 So. 2d 376, 2001 La. App. LEXIS 1799 (July 18, 2001).

Pursuant to La. Child Code art. 305(A), a juvenile court is divested of jurisdiction once probable cause has been found for the juvenile’s arrest; the juvenile is then subject to the exclusive jurisdiction of the criminal district court, and, in accordance with art. 305(A) and caselaw, the State then has 60 days in which to file charges. State ex rel. Jackson, 757 So. 2d 900, 2000 La. App. LEXIS 1059 (Mar. 22, 2000).

Upon exclusion from the juvenile courts to face the charges against him, a defendant comes under the jurisdiction of the “appropriate court exercising criminal jurisdiction” for “trial as an adult,” pursuant to La. Child. Code Ann. art. 305(B)(4). State v. Taylor, 716 So. 2d 178, 1998 La. App. LEXIS 2258 (June 29, 1998), writ denied by La. 98-2792, 738 So. 2d 1066, 1999 La. LEXIS 516 (La. Feb. 26, 1999).

When a defendant is indicted for aggravated rape, he is automatically excluded from the jurisdiction of the juvenile courts, pursuant to La. Child. Code Ann. art. 305(A)(1)(a), (B)(3), and (B)(4), for all subsequent procedures concerning that charge. State v. Taylor, 716 So. 2d 178, 1998 La. App. LEXIS 2258 (June 29, 1998), writ denied by La. 98-2792, 738 So. 2d 1066, 1999 La. LEXIS 516 (La. Feb. 26, 1999).

Defendant, who was indicted for aggravated rape, aggravated burglary, and forcible rape, was automatically excluded from the jurisdiction of the juvenile courts by La. Child Code Ann. art. 305(B)(4). State v. Taylor, 716 So. 2d 174, 1998 La. App. LEXIS 2246 (June 29, 1998), writ denied by La. 98-2793, 738 So. 2d 1066, 1999 La. LEXIS 515 (La. Feb. 26, 1999).

La. Child. Code Ann. art. 305(B), which automatically treats as adults certain juveniles 15 years and older who are accused of serious crimes, is not unconstitutional. State v. Pilcher, 655 So. 2d 636, 1995 La. App. LEXIS 1221 (May 10, 1995), writ of certiorari denied by La. 95-1481, 662 So. 2d 466, 1995 La. LEXIS 2819 (La. Nov. 13, 1995).

Neither former La. Rev. Stat. Ann. § 13:1570 (now La. Child. Code art. 305) nor La. Const. art. V, § 19 violated the due process or equal protection rights of a 15-year-old defendant who was charged as an adult with second degree murder; the classifications set out in La. Rev. Stat. Ann. § 13:1570 were not arbitrary and bore a rational relationship to a legitimate state interest, the protection of its citizens by exposing older minors who were accused of committing serious and violent felonies to the usual procedures and sanctions of Louisiana’s criminal law systems. State v. Perow, 616 So. 2d 1336, 1993 La. App. LEXIS 1230 (Mar. 31, 1993), writ of certiorari denied by 623 So. 2d 1303, 1993 La. LEXIS 2380 (La. 1993).

Former La. Rev. Stat. Ann. § 13:1570(A)(5) (now La. Child. Code art. 305) is constitutional, even though it does not require a preliminary hearing to decide whether defendant were mature enough to be tried as an adult. State v. Pierre, 614 So. 2d 1309, 1993 La. App. LEXIS 989 (Mar. 3, 1993), reversed by La. 93-0893, 631 So. 2d 427, 1994 La. LEXIS 282 (La. Feb. 3, 1994).

Juvenile charged with aggravated rape was properly tried in the District Court as an adult under former La. Rev. Stat. Ann. § 13:570(A)(5) (now La. Child. Code art. 305). State v. Wilson, 432 So. 2d 347, 1983 La. App. LEXIS 8472 (May 17, 1983).

Where defendant was 16 years of age and committed armed robbery, he was exempted from a juvenile transfer hearing by former La. Rev. Stat. Ann. § 13:1570 (now La. Child. Code Ann. art. 305), and the La. Const. art. V, § 19; defendant also knowingly waived his rights when he taped a confession. State v. Smith, 431 So. 2d 111, 1983 La. App. LEXIS 8293 (Apr. 5, 1983), writ of certiorari denied by 434 So. 2d 1092, 1983 La. LEXIS 11100 (La. 1983).

The contention of 16-year-old juveniles tried as adults by a district court on charges of armed robbery, that the district court lacked jurisdiction because they were juveniles at the time of the offense and no transfer hearing was held, was without merit; former La. Rev. Stat. Ann. § 13:1570 (now La. Child. Code Ann. art. 305) confers automatic jurisdiction in district courts over juveniles 15 years or older without any necessity for a transfer hearing. State v. Toussaint, 429 So. 2d 206, 1983 La. App. LEXIS 7835 (Feb. 22, 1983).

Former La. Rev. Stat. § 13:1570(A)(5) (now see La. Child. Code Ann. art. 305) was enacted under the authority of La. Const. art. V, § 19(2), as the legislature’s authority to lower the maximum ages of persons to whom juvenile treatment was to be afforded authorized distinction among those juveniles who could be treated as adults, and the seriousness of the crime was one such rational distinction; if that authority to categorize juveniles by age and nature of crime charged was not expressly stated in § 19(2), it was clearly implied, inasmuch as subsection (2), immediately followed a reference to seven distinct serious crimes. State v. Leach, 425 So. 2d 1232, 1983 La. LEXIS 9538 (Jan. 10, 1983).

Read conjunctively, as La. Const. art. V, § 19(1) and (2) are separated by the word “and”, it is well within the intendment of the constitutional provision that the legislature should be permitted to apply adult procedures to differently aged juveniles falling into differing rational categories depending upon which of seven serious felonies they may be charged with having committed; thus, former La. Rev. Stat. § 13:1570(A)(5) (now see La. Child. Code Ann. art. 305) was enacted within the authority of the legislature. State v. Leach, 425 So. 2d 1232, 1983 La. LEXIS 9538 (Jan. 10, 1983).

Former La. Rev. Stat. § 13:1570(A)(5) (now see La. Child. Code Ann. art. 305) did not violate defendant’s equal protection rights; the statute created classifications that were not arbitrary and bore a rational relationship to a legitimate State interest, the protection of the State’s citizens by exposing older minors who were accused of committing serious and violent felonies to the usual procedures and sanctions of the State’s criminal law system. State v. Leach, 425 So. 2d 1232, 1983 La. LEXIS 9538 (Jan. 10, 1983).

Application of former La. Rev. Stat. § 13:1570(A)(5) (now see La. Child Code Ann. art. 305) did not violate defendant’s equal protection rights by classifying juveniles to be tried as adults based on the offenders’ biological age; the classification was rationally related to the State’s interest in protecting its citizens, the age classifications it drew bore a rational relationship to that interest by the use of age and severity of offense, and it would be unreasonable to expect the State to assess the mental age of each of its citizens in determining its laws. State v. Leach, 425 So. 2d 1232, 1983 La. LEXIS 9538 (Jan. 10, 1983).

Under former La. Rev. Stat. Ann. § 13:1570A(5) (now La. Child. Code Ann. art. 305), a juvenile over the age of 15 could not be tried as an adult for a noncapital offense although there was sufficient evidence to try the juvenile for first degree murder and the juvenile had originally been charged with such an offense. State ex rel. Davis v. Criminal Dist. Court, 368 So. 2d 1092, 1979 La. LEXIS 6107 (Mar. 5, 1979).

Despite the U.S. Supreme Court’s decision invalidating the sentence of death, former La. Rev. Stat. Ann. § 13:1570(A)(5) (now La. Code Child. Ann. art. 305), still provided for jurisdiction over a juvenile charged with a capital crime in the district court. State v. Smith, 339 So. 2d 829, 1976 La. LEXIS 5327 (Nov. 8, 1976), writ of certiorari denied by 430 U.S. 986, 97 S. Ct. 1685, 52 L. Ed. 2d 381, 1977 U.S. LEXIS 1640 (1977).

• Jurisdiction & Venue

•• Jurisdiction. — District court had proper jurisdiction over a 15-year-old defendant who was charged as an adult with second degree murder; former La. Rev. Stat. Ann. § 13:1570 (now La. Child. Code art. 305), vesting jurisdiction in the district court over certain offenses committed by children who were 15 years of age or older, did not violate defendant’s due process or equal protection rights. State v. Perow, 616 So. 2d 1336, 1993 La. App. LEXIS 1230 (Mar. 31, 1993), writ of certiorari denied by 623 So. 2d 1303, 1993 La. LEXIS 2380 (La. 1993).

• Trials

•• Defendant’s Rights

••• Right to Speedy Trial. — The proper remedy for an untimely filing of a bill of information or indictment under La. Child. Code art. 305 should be release without bail rather than the quashing of charges against the defendant. State v. Davis, 677 So. 2d 511, 1996 La. App. LEXIS 1069 (May 8, 1996), writ of certiorari denied by La. 96-1215, 681 So. 2d 1257, 1996 La. LEXIS 3015 (La. Nov. 1, 1996).

• Appeals

•• Standards of Review

••• Clearly Erroneous Review

•••• General Overview. — For an adjudication of delinquency under former La. Rev. Stat. Ann. § 13:1570 A(5) (now La. Child. Code art. 305) it had to be proved that the juvenile violated a specific statute or ordinance, and every element of the crime of possession of stolen goods also had to be proved; because there was an absence of any evidence of the juvenile’s criminal intent or knowledge, his adjudication as a delinquent constituted reversible error. State v. Melanson, 259 So. 2d 609, 1972 La. App. LEXIS 6139 (Mar. 21, 1972).

FAMILY LAW

• Child Custody

•• Enforcement

••• General Overview. — Where the evidence showed that a child was receiving proper care and supervision, the evidence did not support a finding that the child was neglected such that her mother could be deprived of custody in favor of the father; under former La. Rev. Stat. Ann. §§ 13:1570 (now La. Child. Code Ann. art. 305) and 1580 (now La. Child. Code Ann. art. 672), a juvenile court had no jurisdiction or authority to determine the custody of the child or to render any other judgment relating to custody. State in Interest of Thompson, 372 So. 2d 1255, 1979 La. App. LEXIS 2819 (June 29, 1979).

•• Jurisdiction

••• General Overview. — Louisiana district court did not have jurisdiction over a father’s child custody petition pursuant to former La. Rev. Stat. Ann. § 13:1570 (now La. Child. Code Ann. art. 305) because former La. Rev. Stat. Ann. § 13:1570 (now La. Child. Code Ann. art. 305) described the jurisdiction of the district court when acting in its capacity as a juvenile court, and was applicable only to children in need of care or supervision or who were delinquent; it could not be used simply to change custody from one parent to another. Wachter v. Wachter, 439 So. 2d 1260, 1983 La. App. LEXIS 9451 (Oct. 12, 1983).

Absent a finding that the children were delinquent and in need of care and supervision, the juvenile court did not have exclusive jurisdiction and the father could maintain an action in district court for custody of the minor children. Medus v. Medus, 379 So. 2d 21, 1979 La. App. LEXIS 3427 (Dec. 19, 1979), writ of certiorari denied by 381 So. 2d 1235, 1980 La. LEXIS 7070 (La. 1980).

District court did not lack jurisdiction to grant a nonparent’s petition for custody of a parent’s minor child after the parent placed the child in the care of the nonparent; the juvenile court did not have exclusive jurisdiction over the matter pursuant to former La. Rev. Stat. Ann. § 13:1570 (now La. Child. Code Ann. art. 305) because the child was not in a state of neglect when the nonparent sought custody. Girouard v. Halpin, 368 So. 2d 1139, 1979 La. App. LEXIS 3889 (Mar. 7, 1979), writ of certiorari denied by 369 So. 2d 1377, 1979 La. LEXIS 5742 (La. 1979).

Pursuant to former La. Rev. Stat. section 13:1570A(1), (2) (now La. Child. Code Ann. art. 305), the trial court had jurisdiction to hear the matter regarding the children’s alleged neglect that occurred in another state because the trial court decided to rule on the neglect issue itself, which necessitated a finding of neglect in order to sustain jurisdiction. State in Interest of King, 299 So. 2d 548, 1974 La. App. LEXIS 3199 (Aug. 1, 1974), reversed by 310 So. 2d 614, 1975 La. LEXIS 5122 (La. 1975).

• Delinquency & Dependency

•• Delinquency Proceedings. — In the absence of a showing that the child was in need of immediate protection, in the absence of a petition, and in the absence of the elements necessary for a finding of neglect, the trial court lacked jurisdiction to deprive the parent of custody. Wade v. Wade, 362 So. 2d 1151, 1978 La. App. LEXIS 2982 (Aug. 28, 1978).

•• Dependency Proceedings. — Former La. Rev. Stat. Ann. § 13:1570 (now La. Child. Code Ann. art. 305) does not apply to children who were brought to Louisiana by a parent, and who were not being neglected or environmentally threatened while in Louisiana. State in Interest of Cayden, 375 So. 2d 766, 1979 La. App. LEXIS 3003 (Sept. 11, 1979).

• Family Protection & Welfare

•• Children

••• General Overview. — Former La. Rev. Stat. Ann. § 13:1570 (now La. Child. Code art. 305) did not vest Louisiana court with authority to hear a case where a child was brought from another state to Louisiana and was not being neglected or environmentally threatened while in Louisiana. State in Interest of Cayden, 375 So. 2d 766, 1979 La. App. LEXIS 3003 (Sept. 11, 1979).

Where the evidence showed that a child was receiving proper care and supervision, the evidence did not support a finding that the child was neglected such that her mother could be deprived of custody in favor of the father; under former La. Rev. Stat. Ann. §§ 13:1570 (now La. Child. Code Ann. art. 305) and 1580 (now La. Child. Code Ann. art. 672), a juvenile court had no jurisdiction or authority to determine the custody of the child or to render any other judgment relating to custody. State in Interest of Thompson, 372 So. 2d 1255, 1979 La. App. LEXIS 2819 (June 29, 1979).

Pursuant to former La. Rev. Stat. section 13:1570A(1), (2) (now La. Child. Code Ann. art. 305), the trial court had jurisdiction to hear the matter regarding the children’s alleged neglect that occurred in another state because the trial court decided to rule on the neglect issue itself, which necessitated a finding of neglect in order to sustain jurisdiction. State in Interest of King, 299 So. 2d 548, 1974 La. App. LEXIS 3199 (Aug. 1, 1974), reversed by 310 So. 2d 614, 1975 La. LEXIS 5122 (La. 1975).

• Parental Duties & Rights

•• Termination of Rights

••• General Overview. — In the absence of a showing that the child was in need of immediate protection, in the absence of a petition, and in the absence of the elements necessary for a finding of neglect, the trial court lacked jurisdiction to deprive the parent of custody. Wade v. Wade, 362 So. 2d 1151, 1978 La. App. LEXIS 2982 (Aug. 28, 1978).

GOVERNMENTS

• Courts

•• Authority to Adjudicate. — Juvenile charged with aggravated rape was properly tried in the District Court as an adult under former La. Rev. Stat. Ann. § 13:570(A)(5) (now La. Child. Code art. 305). State v. Wilson, 432 So. 2d 347, 1983 La. App. LEXIS 8472 (May 17, 1983).

While the criminal district court is constitutionally permitted to exercise jurisdiction over a juvenile who was arrested, the criminal court is statutorily precluded by former La. Rev. Stat. Ann. § 13:1570 (now La. Child. Code Ann. art. 305) from exercising such jurisdiction until the juvenile is formally charged by bill of information or grand jury indictment. State v. Lacour, 398 So. 2d 1129, 1981 La. LEXIS 8072 (May 18, 1981).

• Legislation

•• Interpretation. — Juvenile who was found in possession of a gun in his waistband was not guilty of carrying a concealed weapon in violation of La. Rev. Stat. Ann. § 14:95A(1) because the term concealment required that the object be fully hidden and the gun was not fully hidden from view; the court held that it was required to use a strict or genuine construction of the term concealment. In re State in Interest of Ogletree, 244 So. 2d 288, 1971 La. App. LEXIS 6451 (Feb. 8, 1971).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Court of city with population under 10,000 has civil jurisdiction when object is $1,500 or less, criminal jurisdiction where offense charged is not punishable by hard labor, and jurisdiction over criminal negligence of family cases when acting as a juvenile court., OPINION No. 78-1397, La. Atty. Gen. Op. No. 1978-1397; 1978 La. AG LEXIS 183.

Court of city with population under 10,000 has civil jurisdiction when object is $1,500 or less, criminal jurisdiction where offense charged is not punishable by hard labor, and jurisdiction over criminal negligence of family cases when acting as a juvenile court., OPINION No. 78-1398, La. Atty. Gen. Op. No. 1978-1398; 1978 La. AG LEXIS 184.

R.S. 13:1569, 1570, 1577, 1578.1, 1580, 1699, 1809, 14:403, 17:226, 46:236.1, 46:1251, 1458, 1902, 1903, 1905, 1906 and 1907 Acts 257, 587 and 588 Act 257 (1978) amended and reenacted R.S. 13:1578.1 deals with status offenders only by negative implication, in that it allows only juveniles charged with committing a delinquent act to be detained in a detention facility. Therefore, the only restriction place on a law enforcement agency when dealing with status offenders is that, as a general rule, such juvenile may not be place in detention facilities, OPINION No. 78-180, La. Atty. Gen. Op. No. 1978-180; 1978 La. AG LEXIS 236.

A married juvenile can be charged with a status offense, and that a subsequent change in the martial status will not alter this., Opinion No. 78-815, La. Atty. Gen. Op. No. 1978-815; 1978 La. AG LEXIS 602.

Adjudication of delinquency may not be used as a conviction for R.S. 14:95.1; Felony conviction may be used with conditions of probation and parole to reject application under Brady Handgun Violence Prevention Act., OPINION No. 94-141, La. Atty. Gen. Op. No. 1994-141; 1995 La. AG LEXIS 48.

We conclude that initial police reports are available to victims of alleged juvenile crimes, but the Children’s Code privacy provisions supersede the public records doctrine with regard to non-victim complainants and the general public. Opinion No. 06-0007. 2006 La. AG LEXIS 278.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: The “Critically Important” Decision of Waiving Juvenile Court Jurisdiction: Who Should Decide? 50 Loy. L. Rev. 711 (2004).

Art. 306. Places of detention; juveniles subject to criminal court jurisdiction.

A. Prior to the divesting events specified in Paragraphs A through D of Article 305, the child shall be held in custody in a juvenile detention center, except as hereinafter provided.

B. If a detention facility for juveniles is not available, he may be held in an adult jail or lockup for identification or processing procedures or while awaiting transportation only as long as necessary to complete these activities for up to six hours, except that in nonmetropolitan areas, he may be held for up to twenty-four hours if all of the following occur:

(1) The child meets the age and offense criteria set out in Article 305.

(2) A continued custody hearing in accordance with Articles 820 and 821 is held within twenty-four hours after his arrest.

(3) There is no acceptable alternative placement to the jail or lockup in which he is being held.

(4) The sheriff or the administrator of the adult jail or lockup has certified to the court that facilities exist providing for sight and sound separation of the juvenile from adult offenders and that he can be given continuous visual supervision while placed in the jail or lockup.

C. If an indictment has not been returned, a bill of information filed, or a continued custody hearing not held within twenty-four hours, the child held in an adult jail or lockup in a nonmetropolitan area shall be released or removed to a juvenile detention facility.

D. If at the conclusion of the continued custody hearing, the court determines that the child meets the age requirements and that there is probable cause that the child has committed one of the offenses enumerated in Article 305, the court shall order him held for trial as an adult for the appropriate court of criminal jurisdiction. The child shall thereafter be held in any facility used for the pretrial detention of accused adults and shall apply to the appropriate court of criminal jurisdiction for a preliminary hearing, bail, and for any other rights to which he may be entitled under the Code of Criminal Procedure.

E. If for any reason the court determines that the child is not subject to the jurisdiction of the criminal courts, it may continue him in custody only in those places authorized by Article 822.

F. The court authorizing the detention of the child in an adult jail or lockup pursuant to Paragraph B or D of this Article shall submit a written report delineating appropriate reasons for the continued custody to the judicial administrator of the supreme court for review and shall submit copies to the Louisiana Commission on Law Enforcement and Administration of Criminal Justice and to the sheriff or chief of police of the facility in which the child is being detained within seven working days of the court’s decision. (Acts 1991, No. 235, § 3, eff. Jan. 1, 1992; Acts 1992, No. 705, § 1, eff. July 6, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — a. The source of Paragraph A is C.J.P. Article 41(A)(1).

b. The source of Paragraph B is C.J.P. Article 41(A)(1)(c), but it has been substantially revised to bring this statute into compliance with the requirements of Section 223(A)(13) and (14) of the federal Juvenile Justice and Delinquency Prevention Act.

c. The source of Paragraph C is C.J.P. Article 41(A)(2). Its extension of time based upon the child’s request for a continuance has been deleted because any extension violates the federal Juvenile Justice and Delinquency Prevention Act. Paragraph D is new, though logically, by inference, the limitations upon the detention of juveniles in jail, which were contained in C.J.P. Article 41(A), only govern those juveniles who are to be tried in and adjudicated by the juvenile court. Thus, once a continued custody hearing is held (or an indictment returned or information Bled) an offender under the age of 17 will be held in jail subject only to the rights and limitations contained in the Code of Criminal Procedure. The restrictions of the federal Juvenile Justice and Delinquency Prevention Act, P.L. 93-415, 42 U.S.C.S.§5601, do not apply to post-“charging” incarceration.

d. The consideration of bail must be undertaken by the appropriate criminal court rather than by the juvenile court.

e. The provision of Paragraph E is new but fills a gap in the current Code of Juvenile Procedure and R.S. 13:1570. The clear intent of former law was to require that any continued custody hearing be subject to the 72-hour limitation.

f. The source of Paragraph F is C.J.P. Article 41(A)(3).
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CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Sentencing

••• Confinement Practices. — Adjudication of delinquency was affirmed, even though the juvenile defendant was held in a parish jail in violation of former La. Rev. Stat. Ann. § 13:1577 (now La. Child Code Ann. art. 306); defendant confessed to the charged offense at his home rather than at the jail, and nothing in the statute indicated that defendant’s incarceration in a parish jail prevented a juvenile court judge from declaring him to be a juvenile delinquent. In re State in Interest of Mayfield, 195 So. 2d 413, 1967 La. App. LEXIS 5523 (Feb. 13, 1967).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — It is permissible for juveniles to be brought to the Bossier City Jail for the purpose of acquiring fingerprints via the A.F.I.S. if the fingerprinting procedure available at the juvenile facility is unsatisfactory., Opinion 02-0448, La. Atty. Gen. Op. No. 2002-0448; 2002 La. AG LEXIS 566.

Art. 306.1. Transmission of order; transcripts.

A. If the child has been ordered held for trial as an adult as a result of a continued custody hearing convened pursuant to Article 305(A)(1)(b) or Article 305(B)(1)(b), the court shall transmit the order rendered after the hearing, or a certified copy thereof, without delay, to the clerk of the court having jurisdiction of the offense.

B. Any party may request the court to provide a complete or partial transcript of the testimony of the witnesses; however, neither the record of the hearing nor the reasons for the transfer shall be admissible in evidence in any subsequent criminal proceedings, except for the purpose of impeachment of a witness. (Acts 1992, No. 705, § 1, eff. July 6, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1992. — This article is added to provide for the transmission of the order when a child has been ordered held for trial as an adult It also allows any party to request transcripts, but limits the use of the record of the hearing in accordance with the former law governing transfer hearings, R.S. 13:1571.2. Although juvenile court records are generally confidential (Art. 412), this approval of the use of an otherwise confidential juvenile court record for impeachment is consistent with due process of law. Davis v. Alaska, 415 U.S. 308 (1987). See also Art. 862(C).

CHAPTER 5. JUVENILE JURISDICTION OVER ADULTS.

Art. 307. Juvenile jurisdiction over adults in proceedings involving the care, custody, or control of a child.

A. A court exercising juvenile jurisdiction shall have exclusive original jurisdiction over adult parties in the following cases involving the care, custody or control of a child:

(1) Child in need of care proceedings pursuant to Title VI.

(2) Families in need of services proceedings pursuant to Title VII.

(3) Involuntary termination of parental rights proceedings pursuant to Title X.

(4) Voluntary termination of parental rights proceedings pursuant to Title XI.

(5) Adoption proceedings pursuant to Title XII.

(6) Special proceedings pursuant to Title XV.

B. In aid of its jurisdiction over children, a court exercising juvenile jurisdiction shall also have jurisdiction over any natural person who is a parent or caretaker of the child or other adult lawfully before it to secure his full cooperation and assistance in the entire rehabilitative program prescribed by the court for the child, including conditions or incidents of probation, supervision, protection, custody, or release on parole in:

(1) Delinquency proceedings pursuant to Title VIII.

(2) Traffic violation proceedings pursuant to Title IX.

(3) Mental health proceedings pursuant to Title XIV.

(4) Any special proceeding authorized by Title XV.

(5) Any proceeding necessary to implement the provisions of interstate compacts affecting children pursuant to Title XVI.

C. Nothing in this Article shall be construed to deprive other courts of jurisdiction over domestic abuse assistance proceedings brought pursuant to R.S. 46:2131 et seq. or over contempt proceedings. (Acts 1991, No. 235, § 3, eff. Jan. 1, 1992; Acts 1992, No. 705, § 1, eff. July 6, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1992. — This addition of Paragraph C reflects more clearly the fact that other courts besides the juvenile courts exercise jurisdiction in contempt and Domestic Abuse Assistance Act proceedings.

1991. — a. The source of Paragraph A is C.J.P. Article 17(A)(1), (2), (3), and (4). Paragraph A enumerates proceedings in which the behavior or condition of a child’s parent or caretaker necessitates juvenile court intervention to protect the child.

b. Paragraph B enumerates those proceedings in which a child’s behavior or condition necessitates juvenile court intervention and the exercise of the court’s authority over parents and caretakers to implement its orders affecting children. This power had been tacitly assumed to exist under the Code of Juvenile Procedure. The source of the language is R.S. 13:1590.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Louisiana Family Law. 52 La. L. Rev. 607 (January, 1992).

Article: Comparativist Ruminations from the Bayou on Child Custody Jurisdiction: The UCCJA, the PKPA, and the Hague Convention on Child Abduction. 58 La. L. Rev. 449 (Winter, 1998).

Art. 308. Authority of courts to refer child abuse, neglect.

A. Whenever any court of this state in the trial of any proceeding has cause to believe that a child’s physical or mental health or welfare is endangered by abuse or neglect, it may report and refer the charges to the local child protection unit of the Department of Children and Family Services in accordance with Article 610.

B. If from its investigation the department determines that the report is validated or if it has obtained an instanter order from the juvenile court, it shall file appropriate written notice in the civil proceeding in which the complaint arose. Thereafter, the juvenile court shall have jurisdiction to resolve the case as a child in need of care proceeding pursuant to the provisions of Title VI. (Acts 1991, No. 235, § 3, eff. Jan. 1, 1992.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Department of Children and Family Services” for “Department of Social Services” in (A). See Acts 2010, No. 877, § 3.

COMMENTARY

Louisiana Official Revision Comments

1991. — a. This article is new. According to Article 609 (formerly R.S. 14:403(F)), a court would certainly qualify as “any other person” and thus would be classified as a permitted reporter of abuse or neglect. The purpose of Paragraph A is to reinforce explicitly the authority of courts to utilize the investigative services of the Department of Social Services when a complaint of child abuse or neglect has been made. By custom and practice, both district and juvenile courts do make referrals for investigation by the Department In addition, district courts may also order an “investigation” in custody disputes pursuant to Civil Code Article 131(C)(3) or an “evaluation” pursuant to Civil Code Article 131(H), but such orders would not per se confer jurisdiction upon the juvenile court unless the Department or the district attorney initiates action in the juvenile court. See comment (b).

b. Paragraph B indicates the procedure to be followed if the Department’s investigation indicates that intervention is necessary to protect the child as a “child in need of care.” It also provides a means by which the district court will have knowledge of the fact that the juvenile court has assumed jurisdiction of the child in need of care proceeding. Under current law, unchanged by this Code, the juvenile courts exercise exclusive jurisdiction over child in need of care proceedings. In the event that a juvenile court order has issued, the district court should stay its hand and decline to issue any further orders affecting the child’s custody until the juvenile court no longer exercises its jurisdiction pursuant to Article 313. The overriding purpose of this paragraph is to minimize the possibility of the issuance of conflicting orders by district, family and juvenile courts and to conserve judicial time and resources.
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FAMILY LAW

• Child Custody

•• Awards

••• General Overview. — Where, in a custody suit filed by the father of minor children, the trial court found that an award of custody to the father would result in substantial harm to the children and it awarded custody to the children’s grandmother, the trial court was not required to refer the matter to the Department of Social Services as provided in La. Child Code Ann. art. 308 because the language of art. 308 was permissive, not mandatory. Nail v. Clavier, 745 So. 2d 1221, 1999 La. App. LEXIS 3208 (Nov. 10, 1999), writ denied by La. 1999-3494, 752 So. 2d 169, 2000 La. LEXIS 7 (La. Jan. 5, 2000).

Art. 309. Continuing jurisdiction over custody disputes.

A. Except as provided in Article 313, a court exercising juvenile jurisdiction shall have continuing jurisdiction over the following proceedings and the exclusive authority to modify any custody determination rendered, including the consideration of visitation rights:

(1) Child in need of care proceedings pursuant to Title VI.

(2) Families in need of services proceedings pursuant to Title VII.

(3) Involuntary termination of parental rights proceedings pursuant to Title X.

(4) Voluntary termination of parental rights proceedings pursuant to Title XI.

(5) Adoption proceedings pursuant to Title XII.

(6) Parental transfer of custody proceedings pursuant to Chapter 3 of Title XV.

B. In exercise of its jurisdiction to determine the custody of a child under writs of habeas corpus or when custody is incidental to the determination of pending cases, a district court may enter an order of custody or modify any prior order of custody rendered by a juvenile court concerning the same child in any proceeding except those enumerated in Paragraph A of this Article. (Acts 1991, No. 235, § 3, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — a. The source of this article is C.J.P. Article 17, although Subparagraph A of that article stated simply that the juvenile court had “exclusive original jurisdiction” over the types of proceedings enumerated in Subparagraphs (2) through (6). C.J.P. Article 17(B) recognized that the juvenile court also exercised “exclusive original jurisdiction” over child in need of care proceedings, now Subparagraph A(1).

b. Subparagraph A expands upon the concept of exclusive original jurisdiction by expressly recognizing the juvenile courts’ continuing jurisdiction in accordance with the jurisprudence. See, e.g., In re Lambert, 545 So.2d 1122 (5th Cir.1989); Medus v. Medus, 379 So.2d 21 (3d Cir.1979) and 410 So.2d 1261 (3rd Cir.1982).

c. The source of Subparagraph B is C.J.P. Article 17(B). Although that article conferred continuing exclusive jurisdiction over custody determinations made in delinquency or child in need of supervision dispositions, that authority has been relinquished.
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CIVIL PROCEDURE

• Jurisdiction

•• Subject Matter Jurisdiction

••• Jurisdiction Over Actions

•••• General Overview. — A juvenile court has continuing jurisdiction over adoption proceedings and has the authority to modify any custody determination. State ex rel. A.S.K., 775 So. 2d 1101, 2000 La. App. LEXIS 3235 (Dec. 6, 2000).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Louisiana Family Law. 52 La. L. Rev. 607 (January, 1992).

Article: Comparativist Ruminations from the Bayou on Child Custody Jurisdiction: The UCCJA, the PKPA, and the Hague Convention on Child Abduction. 58 La. L. Rev. 449 (Winter, 1998).

Art. 310. Jurisdiction under the Uniform Child Custody Jurisdiction and Enforcement Act.

A. Unless declined, a court exercising juvenile court jurisdiction shall have exclusive original jurisdiction over cases subject to the provisions of the Uniform Child Custody Jurisdiction and Enforcement Act, pursuant to R.S. 13:1801 et seq., when in interstate custody disputes any of the following occur:

(1) A claim of emergency jurisdiction is made pursuant to R.S. 13:1816.

(2) A petition alleges that a child is in need of care as defined by Title VI.

(3) A petition otherwise alleges facts that may bring the proceedings within the exclusive original jurisdiction of the juvenile courts pursuant to this Code.

B. The district courts shall have exclusive original jurisdiction over all other claims of jurisdiction under the Uniform Child Custody Jurisdiction and Enforcement Act and claims of emergency jurisdiction when declined by the juvenile court. (Acts 1991, No. 235, § 3, eff. Jan. 1, 1992; Acts 2010, No. 861, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 861 substituted “Uniform Child Custody Jurisdiction and Enforcement Act” for “Uniform Child Custody Jurisdiction Act” in the section heading, the introductory language of (A), and (B); in the introductory language of (A), substituted “R.S. 13:1801 et seq.” for “R.S. 13:1701 et seq.” and substituted “interstate custody” for “such interstate custody”; substituted “R.S. 13:1816” for “R.S. 13:1702(A)(3)” in (A)(1); and substituted “may bring” for “would bring” in (A)(3).

COMMENTARY

Louisiana Official Revision Comments

1991. — This article is new, although this jurisdiction exists under current law by implication. According to R.S. 13:1701(3), the term “custody proceedings” under the Uniform Child Custody Jurisdiction Act includes “child neglect and dependency proceedings.” Under the Uniform Act, codified in this state as R.S. 13:1700 et seq., even though a court possesses jurisdiction, it may decline to act in a particular case when another court is the more appropriate forum. Thus, for example, if after preliminary examination by the juvenile court, the claim to “emergency” jurisdiction appears unwarranted, it may decline to exercise its child in need of care jurisdiction.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Louisiana Family Law. 52 La. L. Rev. 607 (January, 1992).

Article: Comparativist Ruminations from the Bayou on Child Custody Jurisdiction: The UCCJA, the PKPA, and the Hague Convention on Child Abduction. 58 La. L. Rev. 449 (Winter, 1998).

Art. 311. Juvenile jurisdiction over adults; support proceedings; coexistent orders.

A. (1) A court exercising juvenile jurisdiction shall have exclusive original jurisdiction, except in East Baton Rouge Parish, in the following cases involving support of family:

(a) Proceedings involving criminal neglect of a child by either parent, or of one spouse by the other spouse.

(b) Proceedings under the Revised Uniform Reciprocal Enforcement of Support Act.

(c) Repealed by Acts 2008, No. 532, § 6, effective August 15, 2008.

(2) A support order rendered pursuant to an action brought under this Paragraph shall not modify a prior judgment of a district court or be modified by a district court having appropriate jurisdiction over support, unless the court rendering the original support order has transferred jurisdiction.

B. (1) A court exercising juvenile jurisdiction shall have concurrent jurisdiction, except in East Baton Rouge Parish, in the following cases involving support of family:

(a) Proceedings brought by the district attorney pursuant to the provisions of Article 1301.1 et seq. of the Uniform Interstate Family Support Act.

(b) Proceedings brought by the district attorney or the Department of Children and Family Services to establish paternity or to establish, modify, or enforce support pursuant to provisions of R.S. 46:236.1.1 et seq., and Children’s Code Article 1301.1 et seq.

(c) Proceedings brought by the district attorney to enforce support pursuant to R.S. 46:236.2.

(d) Proceedings brought by the district attorney under any state law to register, enforce, or modify any order of support issued by any court in this state.

(2) A support order rendered pursuant to an action brought under Item (1)(b) or (c) of this Paragraph B shall not modify a prior judgment of a district court or be modified by a district court having appropriate jurisdiction over support, unless the court rendering the original support order has transferred jurisdiction.

C. Upon proof thereof, amounts paid for a particular period pursuant to a support order rendered by either court shall be credited against the amounts accruing or accrued for the same period under any support order rendered by the other court. (Acts 1991, No. 235, § 3, eff. Jan. 1, 1992; Acts 1992, No. 865, § 1; Acts 1997, No. 601, § 1, eff. Aug. 15, 1997; Acts 2008, No. 532, §§ 1, 6, eff. Aug. 15, 2008; Acts 2010, No. 238, § 6, eff. Aug. 15, 2010; Acts 2010, No. 754, § 1, eff. Jan. 1, 2011.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Department of Children and Family Services” for “Department of Social Services” in (B)(1)(b). See Acts 2010, No. 877, § 3.

2010 Amendments. — The 2010 amendment by No. 238 substituted “Article 1301.1 et seq.” for “Article 1303.7” in (B)(1)(a).

The 2010 amendment by No. 754 added “except in East Baton Rouge Parish” in (A)(1) and (B)(1).

2008 Amendments. — Acts 2008, No. 532, §§ 1 and 6, effective August 15, 2008, rewrote (B)(1)(b) and deleted (A)(1)(c).

COMMENTARY

Louisiana Official Revision Comments

1991. — a. The source for Paragraph A is C.J.P. Article 16(A)(3), (4), and (6).

b. Paragraph B is new. It clarifies the independent nature of juvenile and civil court support awards, allowing coexistent orders under which payment to one may serve as a setoff for the order. Both the concept and language of Paragraph B are based on E.S. 13:1685, which makes similar provisions in UIFSA [Uniform Interstate Family Support Act] cases.
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CIVIL PROCEDURE

• Jurisdiction

•• Subject Matter Jurisdiction

••• Jurisdiction Over Actions

•••• General Overview. — Juvenile court is given original jurisdiction in cases involving support of family in three instances enumerated in La. Child. Code art. 311; support jurisdiction in juvenile court is narrowly limited to (1) proceedings by one parent or spouse against the other: (2) proceedings under Revised Uniform Reciprocal Enforcement of Support Act or under the short title the Uniform Interstate Family Support Act, La. Child. Code art. 1301.1 et seq.; or (3) proceedings brought by the Louisiana Department of Social Services (DSS) or district attorney against a parent. State ex rel. B.M., 787 So. 2d 331, 2001 La. App. LEXIS 204 (Jan. 24, 2001).

Former La. Code Juv. Proc. Ann. art. 16(A)(6) (now La. Child. Code. Ann. art. 311) gave the juvenile court the jurisdiction to hear proceedings involving the modification and enforcement of child support payments. State v. Landry, 568 So. 2d 1125, 1990 La. App. LEXIS 2325 (Oct. 11, 1990).

• Judgments

•• Preclusion & Effect of Judgments

••• Full Faith & Credit

•••• General Overview. — Under Former La. Rev. Stat. Ann. § 13:1685 (now La. Child. Code Ann. art. 311) once the district court of the parish recognizes the foreign judgment it must allow full faith and credit to that judgment in the absence of a modification of its decree by a proper procedure; defendant is entitled to credit for any amounts paid under URESA, but this does not mean a URESA judgment modifies the previous support judgment. Madden v. Davis, 422 So. 2d 542, 1982 La. App. LEXIS 8517 (Nov. 10, 1982).

•• Relief From Judgment

••• Void Judgments. — Juvenile court lacked jurisdiction and its judgment was void, pursuant to La. Code Civ. Proc. Ann. art. 3, where it directed an individual to petition the court to order genetic testing to determine if a man was the father of her minor child before proceeding further with her claim for child support, because no provision in La. Child. Code art. 311 or any other provision allows for the filing of a petition to nullify an acknowledgment of paternity in juvenile court as a defense to a petition to establish child support. State v. James, 757 So. 2d 811, 2000 La. App. LEXIS 669 (Feb. 23, 2000).

FAMILY LAW

• Child Custody

•• Jurisdiction

••• General Overview. — Under former La. Rev. Stat. Ann. § 13:1641 (now La. Child. Code Ann. art. 1301.1 et seq.) and former La. Code Juv. Proc. Ann. art. 16(A)(4) (now La. Child. Code Ann. art. 311), the father of the minor child was held liable for payments of child support even though the parties lived separately in two different states; the law allowed for the cross-jurisdiction enforcement of child support actions. Gambino v. Gambino, 396 So. 2d 434, 1981 La. App. LEXIS 3728 (Mar. 10, 1981).

• Child Support

•• Jurisdiction

••• General Overview. — Under La. Child. Code art. 311, a juvenile court had exclusive original jurisdiction over an action brought by a district attorney on behalf of the Louisiana Department of Social Services to enforce a child support obligation pursuant to La. Rev. Stat. Ann. § 46:236.2 or former La. Rev. Stat. Ann. § 46:236.1(F) (now La. Rev. Stat. Ann. § 46:236.1.2D). State in Interest of M.S.S. v. Thomas, 606 So. 2d 1353, 1992 La. App. LEXIS 3259 (Oct. 28, 1992).

• Paternity & Surrogacy

•• General Overview. — No provision in La. Child. Code art. 311 or any other article in the Children’s Code allows for the filing of a petition to nullify an acknowledgement of paternity in juvenile court as a defense to a petition to establish child support. State v. James, 757 So. 2d 811, 2000 La. App. LEXIS 669 (Feb. 23, 2000).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Feature: A Lawyer’s Guide to Expedited Child Support Enforcement. 44 La Bar Jnl. 20 (June, 1996).

Article: Louisiana Family Law. 52 La. L. Rev. 607 (January, 1992).

Art. 312. Juvenile jurisdiction over adults; criminal proceedings.

A. Except as provided in Paragraph B of this Article, a court exercising juvenile jurisdiction shall have exclusive original jurisdiction, in conformity with any special rules prescribed by law, to try an adult for:

(1) The crime of contributing to the delinquency of children as authorized by R.S. 14:92, except R.S. 14:92(A)(7).

(2) The crime of contributing to the delinquency or dependency of children as authorized by R.S. 14:92.1.

(3) Any other misdemeanor enacted for the protection of the physical, moral, or mental well-being of children.

(4) Criminal neglect of family.

(5) The crime of improper supervision of a minor by parent or legal custodian as authorized by R.S. 14:92.2.

B. (1) In East Baton Rouge Parish and Jefferson Parish, jurisdiction pursuant to Subparagraphs (A)(1) and (3) of this Article is vested in the district court.

(2) In Orleans Parish, jurisdiction pursuant to Subparagraphs (A)(1) and (3) of this Article is vested in the criminal district court for that parish or the Municipal Court of New Orleans.

C. If the defendant in any case within this Article is entitled to trial by jury and does not waive that right, the court shall transfer the case to its criminal docket or to the appropriate court having criminal jurisdiction. (Acts 1991, No. 235, § 3, eff. Jan. 1, 1992; Acts 1995, No. 702, § 1; Acts 1997, No. 569, § 1, eff. Aug. 15, 1997; Acts 2011, 1st Ex. Sess., No. 28, § 1, eff. June 12, 2011.)

2011 1st Extraordinary Session Amendments. — The 2011 amendment by No. 28 added the (B)(1) designation and in (B)(1), substituted “East Baton Rouge Parish and Jefferson Parish, jurisdiction pursuant to Subparagraphs (A)(1) and (3) of this Article” for “any parish with a population of three hundred fifty thousand or more jurisdiction pursuant to Subparagraphs A(1) and (3) of this Article” and deleted “or, in the parish of Orleans, in the criminal district court for that parish or the Municipal Court of New Orleans” at the end; and added (B)(2).

COMMENTARY

Louisiana Official Revision Comments

1991. — The source for Paragraph A is C.J.P. Article 16(A)(1)-(3), which is concerned with the criminal jurisdiction of the juvenile courts. The source for Paragraph B is C.J.P. Article 16(C). The source for Paragraph C is C.J.P. Article 16(B).
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CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Criminal Offenses

••• Alcohol & Tobacco Offenses. — Liquor licensee’s conviction for allowing minor to visit place serving alcohol under former La. Rev. Stat. Ann. § 26:285 (now La. Rev. Stat. Ann. § 26:286) was affirmed; the juvenile court had jurisdiction under La. Const. 1921, art. VII, § 52 (now La. Child. Code art. 312) since the crime related to minors; the licensee’s prior civil license revocation did not render his criminal prosecution double jeopardy or former jeopardy under former La. Rev. Stat. Ann. § 15:279 (now La. Code Crim. Proc. Ann. art. 595); and the minor’s prior visits were admissible under former La. Rev. Stat. Ann. §§ 15:445, 15:446 (now La. Code Evid. Ann. art. 404) to show the licensee’s requisite intent. State v. Allen, 243 LA. 698, 146 So. 2d 407, 1962 La. LEXIS 556 (Nov. 5, 1962).

• Jurisdiction & Venue

•• Jurisdiction. — Defendant was entitled to reversal of his conviction in district court for indecent behavior with a juvenile, in violation of La. Rev. Stat. Ann. § 14:81, because the prosecution was cognizable only in juvenile court; although the district court judge was ex-officio judge of the juvenile court, he could not entertain jurisdiction of cases cognizable in the juvenile court when he was sitting as a district judge in sessions of the district court. State v. Laborde, 233 LA. 556, 97 So. 2d 393, 1957 La. LEXIS 1320 (June 28, 1957).

Art. 313. Duration of jurisdiction over proceedings.

A. A court exercising juvenile jurisdiction no longer exercises such jurisdiction in any proceeding authorized by this Code upon:

(1) Declination of jurisdiction.

(2) Transfer of the proceeding.

(3) Expiration or satisfaction of an informal adjustment agreement.

(4) Expiration or satisfaction of an informal family services plan agreement.

(5) Expiration, satisfaction, or vacation of a juvenile disposition or adult sentence.

(6) Dismissal of the proceeding.

B. A court exercising juvenile jurisdiction no longer exercises such jurisdiction in any proceeding authorized by Article 311(B)(1) upon the filing of a motion in accordance with R.S. 46:236.2(B). When the motion is granted, the individual or caretaker to whom the support obligation is owed shall be the proper party to enforce the child support obligation or any arrears owed. (Acts 1991, No. 235, § 3, eff. Jan. 1, 1992; Acts 1992, No. 705, § 1, eff. July 6, 1992; Acts 2010, No. 913, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 913 added the (A) designation; and added (B).

COMMENTARY

Louisiana Official Revision Comments

1992. — The deletion of Article 313(7), permanent placement of the child, reflects the fact that the court retains jurisdiction, even though a permanent placement has been achieved for the child, for any disputes arising thereafter in connection with the placement. Thus, according to Article 702(B), although a court is relieved of the responsibility for conducting periodic judicial reviews when a child achieves a “permanent placement” as defined by Article 603(15), it does not lose jurisdiction.

1991. — This article is new. It is based upon C.J.P. Article 89 but is expanded to apply to all proceedings within juvenile court jurisdiction. Informal adjustment agreements are authorized in child in need of care proceedings (Title VI) and delinquency proceedings (Title VIII). Informal family services plan agreements are authorized in families in need of services proceedings (Tide VII). The permanent placement of a child is a terminal judgment according to child in need of care proceedings under Tide VI which, in turn, is based upon P.L. 96-272 and R.S. 46:2427.
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CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — La. Child Code art. 313(5) is a restatement of former Code of Juv. Proc. art. 89 as to a child adjudicated a delinquent, but expands the rule to other juvenile court dispositions so that juvenile court jurisdiction ends when there has been a judgment of the court that adjudicates the child to be a delinquent, but in addition, juvenile court jurisdiction ends when there is an adjudication that either a child is in need of care or that a family is in need of services, as expanded by La. Child. Code. art. 313. State in Interest of Brown, 615 So. 2d 1072, 1993 La. App. LEXIS 1067 (Mar. 11, 1993).

CHAPTER 6. VENUE.

Art. 314. Venue.

Except when a special venue rule is provided by a Title of this Code, any proceeding may be commenced in the parish in which the child is domiciled with his parent or tutor, the parish in which the child is residing, the parish in which the act complained of took place or the conditions complained of existed, or the parish in which the child is found. (Acts 1991, No. 235, § 3, eff. Jan. 1, 1992; Acts 1992, No. 705, § 1, eff. July 6, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1992. — This amendment restates the former article in single paragraph form. No substantive change is intended.

1991. — The source of this article is C.J.P. Article 18(A). Paragraph (1) has been rewritten to reflect the fact that a minor’s domicile is fixed by Civil Code Article 39. Paragraph (2) is new and reflects the intent to broaden venue beyond technical questions of “domicile.”

Art. 314.1. Special venue in proceedings concerning child support.

Proceedings to modify an order for child support, medical support, and income assignment, or any one or combination of such orders, brought pursuant to Article 311 shall be brought only in the proper parish specified by Code of Civil Procedure Article 74.2. (Acts 1997, No. 603, § 3.)

Art. 315. Transfer of proper venue.

A. At any time, the court in which a petition is filed may transfer the case for the convenience of the parties and the witnesses and in the interests of justice to another court having venue according to Article 314.

B. After adjudication, the court in which a petition is filed shall transfer the proceeding if it receives information at any time that both of the following exist:

(1) The child is domiciled with his parent or tutor in another parish.

(2) The court of the child’s domicile has proceedings currently pending before it.

C. Certified copies of all legal and social documents and records pertaining to the case which are on file with the clerk of the court shall accompany the transfer. (Acts 1991, No. 235, § 3, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — a. The source of Paragraph A is C.J.P. Article 18(B) through (D). It enlarges upon the forum’s discretion by permitting it to transfer the case to any more appropriate court, not just the court of the parish in which the child is domiciled. The standard for such transfers is that used in Code of Civil Procedure Article 123.

b. Paragraph B is new. Its source is the Uniform Juvenile Court Act,§12. Its purpose is to impose reasonable limits to minimize the involvement of multiple courts in the investigation and resolution of proceedings involving a child and his family.

c. Paragraph C is also new, although this requirement is essential to the effectiveness of any transfer plan. This requirement is similar to that of the release of records in delinquency cases to the criminal courts for review before sentencing under C.J.P. Article 123(D)(1).

Art. 316. Improper venue; transfer.

When a petition is filed in a court of improper venue, the court shall either dismiss the petition or transfer it to a court of proper venue. (Acts 1991, No. 235, § 3, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — This article is new. Its source is Code of Civil Procedure Article 121.

Art. 317. Change of proper venue.

Any party by contradictory motion may obtain a change of venue upon proof that he cannot obtain a fair and impartial trial because of the undue influence of an adverse party, prejudice existing in the public mind, or some other sufficient cause. (Acts 1991, No. 235, § 3, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — The source of this article is C.J.P. Article 18(G). The substantive provisions of Code of Civil Procedure Article 122, referred to in C.J.P. Article 18(G), are now included in this article.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Note: Daigle v. Clemco Industries: Panacea or Pandora’s Box? 54 La. L. Rev. 1771 (July, 1994).

CHAPTER 7. GENERAL AUTHORITY OF COURTS.

Art. 318. Inherent power and authority of courts.

A court inherently possesses all powers necessary for the exercise of its juvenile jurisdiction and the enforcement of its lawful orders. It has authority to issue such writs and orders as may be necessary or proper in aid of its jurisdiction. It has the duty to require that the juvenile proceedings be conducted with dignity and in an orderly and expeditious manner. (Acts 1991, No. 235, § 3, eff. Jan. 1, 1992.)

Art. 319. Contempt.

A. Any person who willfully violates, neglects, or refuses to obey or perform any lawful order of a court may be proceeded against for contempt of court. This general contempt authority shall not detract from or prevent the application of specific contempt provisions contained elsewhere in this Code.

B. Any parent, guardian, custodian, or other person entrusted with the care of a child coming within the jurisdiction of the juvenile court may be proceeded against for contempt of court for the failure, unwillingness, or neglect, without just cause, to fully cooperate in the rehabilitative program ordered by the court as a part of any protective order or disposition judgment authorized by a Title of this Code, including but not limited to:

(1) Participation in a counseling or instructional program.

(2) Participation in family counseling sessions.

(3) Participation in mental health sessions.

(4) Assistance in obtaining vocational training for the child.

(5) Assistance in obtaining a special educational placement for the child.

(6) Participation in such other adjustment programs that the court finds beneficial and remedial in the rehabilitation of the child.

C. Contempt proceedings shall be conducted in accordance with the provisions of Chapter 2 of Title XV. (Acts 1991, No. 235, § 3, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — a. The source of Paragraph A is C.J.P. Article 20.

b. Paragraph B contains subject matter previously found in R.S. 13:1583(C) and 13:1590.

c. The source of Paragraph C is C.J.P. Article 20, Special provisions for the enforcement of court orders in delinquency proceedings are provided for in Title VIII, delinquency proceedings, of this Code.
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FAMILY LAW

• Family Protection & Welfare

•• Children

••• General Overview. — State of Louisiana Department of Social Services, Office of Community Services (OCS) willfully — knowingly, purposely, without justifiable excuse — disobeyed a juvenile court’s lawful order to prepare psychological or psychiatric evaluations on a minor, with the written report of the evaluations returnable in 30 days when it failed to have the minor evaluated in a timely fashion even though evaluation had been delayed because the evaluator initially chosen had been unable to give the minor an appointment before the disposition date, causing OCS to seek permission to look for a second evaluator, and the appointment with the second approved evaluator, however, could not be scheduled before the disposition was set to be heard; OCS had knowledge that the matter demanded the most immediate attention and could have complied with the judge’s order that the evaluations be completed prior to the disposition. State ex rel. J.N., 785 So. 2d 93, 2001 La. App. LEXIS 845 (Mar. 28, 2001).

Juvenile court had the authority under former La. Rev. Stat. Ann. § 13:1590 (now La. Child. Code Ann. art. 319) to order a parent to cooperate with the school board and the office of human development in meeting her son’s medical needs, but did not have the authority to order another parent to comply with rehabilitation, treatment, or therapy orders without first finding her in need of supervision under former La. Code Juv. Proc. Ann. art. 120 (Now La. Child. Code Ann. art. 779). State in Interest of Anderson, 550 So. 2d 192, 1989 La. App. LEXIS 827 (May 9, 1989).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 13:1580; 13:1583; 13:1590, OPINION No. 78-944, La. Atty. Gen. Op. No. 1978-944; 1978 La. AG LEXIS 526.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Louisiana Family Law. 52 La. L. Rev. 607 (January, 1992).

Art. 320. Indigency determination.

A. For purposes of the appointment of counsel, children are presumed to be indigent.

B. The determination of the indigency of any person entitled to counsel under this Code may be made by the court at any stage of the proceedings. If necessary, he shall be allowed to summon witnesses to testify before the court concerning his financial ability to employ counsel.

C. In determining whether a person is indigent and entitled to the appointment of counsel, the court shall consider whether he is a needy person and the extent of his ability to pay.

(1) The court shall consider such factors as income, property owned, outstanding obligations, and the number and ages of dependents.

(2) Release on bail shall not alone disqualify either an adult or child for appointment of counsel.

D. In each case, subject to the penalty of perjury, the person shall certify in writing such material factors relating to his ability to pay as the court prescribes. (Acts 1991, No. 235, § 3, eff. Jan. 1, 1992; Acts 2010, No. 593, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 593 added (A); redesignated former (A) as (B), former (B)(1) as (C) and former (C) as (D); substituted “he” for “the person” in (B) and (C); substituted “whether a person” for “whether or not a person” in (C); added the (C)(1) designation; rewrote (C)(2), which formerly read: “Release on bail alone shall not disqualify a person for appointment of counsel”; and substituted “In each case, subject to the penalty of perjury, the person” for “In each case, the person subject to the penalty of perjury” in (D).

COMMENTARY

Louisiana Official Revision Comments

2010. — (a) Paragraph A is new. Its adoption should result in expediting the appointment of counsel for accused delinquents and often, an earlier disposition of the case. Timely case processing in the juvenile justice system is important for disrupting the potential development of habitual delinquent behavior. For a study of various models and recommendations for reducing key case processing time frames (including arrest/referral, intake screening, informal processing, formal processing, and disposition), see Siegel and Halemba, Importance of Timely Case Processing in Non-Detained Juvenile Delinquency Cases, National Criminal Justice Reference Service, Department of Justice (2006). A presumption of indigence is a key component of expediting representation from diversion to appeals. Nothing in this amendment removes a parent’s obligation to pay if able. See Art. 809(D) and Art. 320, infra.

(b) The remainder of this Article applies to adults who are entitled to counsel and are eligible for appointed counsel. The crime of perjury requires that the accused be under oath when he or she misrepresented facts to the court. See 14:123.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Court reporter is entitled to compensation for producing transcript in criminal matter. Whether or not compensation may come from the criminal court fund or other public money depends upon whether or not the defendant is indigent (a fact to be determined by the judge), not whether he has retained counsel., OPINION No. 82-84, La. Atty. Gen. Op. No. 1982-84; 1982 La. AG LEXIS 752.

Art. 321. Partial reimbursement by indigent adults.

A. To the extent that a person is financially able to provide for an attorney, other necessary services and facilities of representation, and court costs, the court shall order him to pay for these items. The court may order payment in installments or in any manner which it believes reasonable and compatible with the person’s financial ability.

B. Any payments shall be transmitted to and become a part of the public defender fund of the district in which the proceeding is pending.

C. When a person, who was initially determined to be indigent and was appointed counsel, subsequently hires private counsel, the court shall conduct a contradictory hearing to determine:

(1) Whether he was in fact indigent when counsel was previously appointed.

(2) What charges were incurred in retaining counsel.

(3) What expenses have been incurred by the district public defender or other appointed counsel.

D. Upon determining the expenses incurred, the court may hold the person liable to the district public defender or other appointed counsel for reimbursement of all or part of those expenses. A judgment for the amount owed may be recorded in the mortgage records and may be enforced as provided by law.

E. If the court finds that the parents are financially able, it may order them to reimburse the appointed counsel or district public defender’s office for some or all of the costs of representing the child that are incurred before retained counsel has enrolled as counsel of record. (Acts 1991, No. 235, § 3, eff. Jan. 1, 1992; Acts 2007, No. 307, § 9, eff. Aug. 15, 2007; Acts 2010, No. 593, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 593 substituted “indigent adults” for “indigents” in the section heading; substituted “person’s financial ability” for “defendant’s financial ability” in (A); in (B), substituted “Any payments” for “Payments so made” and “public defender” for “indigent defender”; rewrote (C); in (D), substituted “person” for “individual” and deleted “in favor of the district public defender or other appointed counsel” following “mortgage records”; added (E); and made stylistic changes.

2007 Amendments. — Acts 2007, No. 307, § 9, effective August 15, 2007, substituted “district public defender, or regional director, where applicable” for “indigent defender board” in (C); and substituted “district public defender” for “board” twice in (D).

Quoted Statutory Material. — Acts 2007, No. 307, § 18, provides that “If any provision of this Act or the application thereof is held invalid, such invalidity shall not affect other provisions or applications of this Act which can be given effect without the invalid provisions or applications, and to this end the provisions of this Act are hereby declared severable.”

COMMENTARY

Louisiana Official Revision Comments

2010. — The only revisions to this Article are stylistic. The substantive law is unchanged. Art. 809(D), dealing with financial accountability for the costs of representation, has been redesignated as Paragraph E.

1991. — The source of this article is R.S. 15:148. Although most proceedings in the juvenile courts are civil rather than criminal, the state is the petitioning party with the exception of certain private actions authorized by Title XV, on special proceedings. The source article, although modeled upon the indigency determinations in criminal proceedings, is very similar to those governing in forma pauperis determinations for civil actions.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 15:148, OPINION No. 78-1254, La. Atty. Gen. Op. No. 1978-1254; 1978 La. AG LEXIS 302.

Court reporter is entitled to compensation for producing transcript in criminal matter. Whether or not compensation may come from the criminal court fund or other public money depends upon whether or not the defendant is indigent (a fact to be determined by the judge), not whether he has retained counsel., OPINION No. 82-84, La. Atty. Gen. Op. No. 1982-84; 1982 La. AG LEXIS 752.

Category: 90-A-4 General Contracts Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature. Pursuant to Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature, the local indigent defender boards may pass resolutions to substitute their names on contracts or any other document to which they are a party for the name of the district public defender for the same district. Opinion No. 07-0210. 2007 La. AG LEXIS 199.
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CHAPTER 4. COURT PERSONNEL.

Art. 418. Juvenile court; juvenile judge.

When another statute uses the term “juvenile court” or “juvenile judge” for purposes of proceedings under this Code, those terms shall be construed to mean “court” or “judge” as defined in Article 116. (Acts 1991, No. 235, § 4, eff. Jan. 1, 1992.)

Art. 419. Court personnel.

A. The judge of the court may employ such stenographic, secretarial, and other personnel deemed necessary to make the functions of the court effective and provide adequate service.

B. The employment of such persons shall be at the expense of the court and, unless otherwise provided by law, shall be paid by the respective parishes. (Acts 1991, No. 235, § 4, eff. Jan. 1, 1992.)

JUDICIAL DECISIONS

INDEX

CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview

• Jurisdiction & Venue

•• Jurisdiction

GOVERNMENTS

• Local Governments

•• Duties & Powers

CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — In a juvenile proceeding, the lower court improperly committed juvenile to training school for an indefinite period for alleged parole violation because there was no record to establish a prior commitment or conditions of parole; former La. Rev. Stat. Ann. § 13:1587 (now La. Child. Code art. 419) permitted the court employ such stenographic, secretarial and other personnel as may be deemed necessary to make the functions of the court effective and provide adequate service. State in Interest of Aaron, 266 So. 2d 726, 1972 La. App. LEXIS 6636 (Sept. 19, 1972).

• Jurisdiction & Venue

•• Jurisdiction. — Defendant was entitled to reversal of his conviction in district court for indecent behavior with a juvenile, in violation of La. Rev. Stat. Ann. § 14:81, because the prosecution was cognizable only in juvenile court; although the district court judge was ex-officio judge of the juvenile court, he could not entertain jurisdiction of cases cognizable in the juvenile court when he was sitting as a district judge in sessions of the district court. State v. Laborde, 233 LA. 556, 97 So. 2d 393, 1957 La. LEXIS 1320 (June 28, 1957).

GOVERNMENTS

• Local Governments

•• Duties & Powers. — In certain juvenile court judges’ action for declaratory judgment, an ordinance that set forth the qualifications of a director of a juvenile services program and provided for appointment of the director by the parish president with the approval of the council was valid under La. Rev. Stat. Ann. §§ 13:1578, 46:1931, former La. Rev. Stat. Ann. § 13:1587(A) (now La. Child. Code art. 419), La. Const. art. 1, §§ 1, 2, art. V, §§ 15, 19, and art. VI, § 25 where the juvenile court judges did not need exclusive control over the implementation of dispositions. Konrad v. Jefferson Parish Council, 520 So. 2d 393, 1988 La. LEXIS 637 (Feb. 29, 1988).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Law clerks who do some criminal work but who devote majority of time to civil matters, should not have their salaries paid out of the criminal court fund because R.S. 15:571.1 should be read restrictively to prov for payment of expenses which bear reasonable relationship to purpose of fund., OPINION No. 78-466, La. Atty. Gen. Op. No. 1978-466; 1978 La. AG LEXIS 790.

Funds of the Indigent Defender Boards may not be expended for salaries of Criminal Court Reporters. Said salaries are funded from the general fund of the respective parishes and the special Criminal Court Fund established by law., OPINION NUMBER 78-267, La. Atty. Gen. Op. No. 1978-267; 1978 La. AG LEXIS 966.

R.S. 16:52, OPINION NUMBER 79-1180, La. Atty. Gen. Op. No. 1979-1180; 1979 La. AG LEXIS 13.

Revised Statute 13:1587 mandates that Grant Parish Police Jury pay the expenses related to the employment of stenographic, secretarial and other personnel for the juvenile court., OPINION No. 81-170A, La. Atty. Gen. Op. No. 1981-170; 1981 La. AG LEXIS 223.

District judge may not order sheriff to pay amount in excess of actual salary for judge’s secretary prior to depositing fines and forfeitures in Criminal Court Fund., OPINION 82-612, La. Atty. Gen. Op. No. 1982-612; 1982 La. AG LEXIS 373.

An attorney appointed as an ad hoc district attorney may be paid from the criminal court fund on motion of the district attorney and with the approval of the district judge. If there is insufficient funds in the criminal court fund the attorney may be paid from the general fund of the police jury., OPINION No. 83-995, La. Atty. Gen. Op. No. 1983-995; 1983 La. AG LEXIS 124.

The police department, as a separate municipal agency, is not authorized by law to seek additional funding from the sheriff’s office, to which said sought after fines and forfeitures authorized by R.S. 15:571.11(A) to be divided between the sheriff’s office, district attorney, and the special “criminal court fund”., OPINION NUMBER 83-806, La. Atty. Gen. Op. No. 1983-806; 1983 La. AG LEXIS 140.

Expenses incurred in the preparation of records for appeals by indigent defendants in felony cases are to be paid from funds contained in the Criminal Court Fund under R.S. 15:571.11(A). The Clerk of Court should issue pay vouchers to jurors and witnesses in criminal cases in District Court., OPINION No. 83-305, La. Atty. Gen. Op. No. 1983-305; 1983 La. AG LEXIS 515.

Due to the nature of the duties inherent in the job of a juvenile probation officer, it is permissable that he be armed while performing within the scope of that employ., OPINION No. 85-352, La. Atty. Gen. Op. No. 1985-352; 1985 La. AG LEXIS 506.

Pursuant to La. R.S. 15:571.11 in order to use funds deposited in the “Criminal Court Fund”, it is necessary, first that the district attorney motions that the deposited funds be used or paid out in defraying the expenses of the criminal court, secondly, it is necessary that the district judge grants an approval order directed to the district attorney’s motion., OPINION No. 85-160, La. Atty. Gen. Op. No. 1985-160; 1985 La. AG LEXIS 587.

Compensation for justices of the peace and constables may not be be paid out of costs and fines of the 12th Judicial District because these costs and fines are dedicated by law to the use of this court. Once surpluses occur and these surpluses have been returned to the police jury’s general fund according to law the money is then available for use by the policy jury for such compensation., OPINION No. 86-204, La. Atty. Gen. Op. No. 1986-204; 1986 La. AG LEXIS 530.

Juvenile Court was an essential element in the planning of needed juvenile services and the procuring of the tax proposition to fund those services., OPINION NUMBER 87-144 A, La. Atty. Gen. Op. No. 1987-144; 1987 La. AG LEXIS 459; A.

Discussion of financial obligation of the Police Jury to provide sufficient funds for effective operation of District Attorney, District Court and salaries of their staffs., OPINION NUMBER 88-242, La. Atty. Gen. Op. No. 1988-242; 1988 La. AG LEXIS 141.

John Baiamonte, Jr., Ph.D. 1221 Elmwood Park Bd. Harahan, La. 70123, OPINION NUMBER 88-258, La. Atty. Gen. Op. No. 1988-258; 1988 La. AG LEXIS 313.

Juvenile probation officer working less than 35 hours a week is part-time state appointed officer and may also serve concurrently as elected school board member., OPINION NUMBER 90-54A, La. Atty. Gen. Op. No. 1990-54; 1990 La. AG LEXIS 161.

The Criminal Court Fund established by R.S. 15:571.11 may supply a source of funds to help meet expenses of public service promotions and sponsorships upon motion of the district attorney and approval order of the district judge, or the order or warrant of the district judge and district attorney, OPINION NUMBER 95-483, La. Atty. Gen. Op. No. 1995-483; 1995 La. AG LEXIS 405.

The Criminal Court Fund established by R.S. 15:571.11 may be used to fund a plan by the District Judges and District Attorney to arrange tours of the Angola Penitentiary in order to deter juvenile crime., OPINION NUMBER 96-247, La. Atty. Gen. Op. No. 1996-247; 1996 La. AG LEXIS 218.

Answers questions concerning the authority of juvenile probation officers., OPINION 99-284, La. Atty. Gen. Op. No. 1999-284; 1999 La. AG LEXIS 386.

Answers questions concerning rights and duties of juvenile probation officers., Opinion No. 99-365, La. Atty. Gen. Op. No. 1999-365; 2000 La. AG LEXIS 11.

Only District Judges have the initial authority to decide which District Attorney expenses are reasonable and allowed by law. Itemization submitted to District Judges must be sufficient to satisfy them., OPINION NO. 01-37, La. Atty. Gen. Op. No. 2001-37; 2001 La. AG LEXIS 116.

Art. 420. Law clerks.

Each judge of the juvenile court is hereby authorized to employ a law clerk, provided funds are available, to perform such research duties as the judge who employs the law clerk may assign. The salary of each such law clerk shall be fixed and paid on the warrant of the employing judge. (Acts 1991, No. 235, § 4, eff. Jan. 1, 1992.)

Art. 421. Probation officers.

A. The judge of the court shall have the authority to commission probation officers, one of whom may be designated as chief probation officer or director of probation.

B. Probation officers shall have the power and authority to make arrests, serve notices, orders, subpoenas, and writs, and to execute all orders and perform any other duties incident to their office. Nothing herein contained shall be construed to relieve the sheriff from the duties as set forth in R.S. 13:5539.

C. Employment of such personnel by any court for its exclusive service shall in no wise be affected by or limit the court in availing itself of the services of such officers or other employees as may be provided by the state. (Acts 1991, No. 235, § 4, eff. Jan. 1, 1992.)

LSLI 2011 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute updated internal references in (B). See Acts 2011, No. 248, § 5.
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WORKERS’ COMPENSATION & SSDI

• Coverage

•• Employment Relationships

••• Governmental Employees. — Former La. Rev. Stat. Ann. § 13:1587 (now La. Child. Code Ann. art. 421), which provides for appointment of juvenile officers (probation officers for juvenile courts), specifically designates that such officers shall have all the power and authority of sheriffs to make arrests, etc.; therefore, such parish juvenile officers are classified as officials rather than employees and as such are not entitled to workmen’s compensation benefits. Wagner v. Hartford Acci. & Indem. Co., 81 So. 2d 580, 1955 La. App. LEXIS 920 (June 30, 1955).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Law clerks who do some criminal rese but who devote majority of time to civil matters, should not have their salaries paid out of the criminal court fund because R.S. 15:571.1 should be read restrictively to prov for payment of expenses which bear reasonable relationship to purpose of fund., OPINION No. 78-466, La. Atty. Gen. Op. No. 1978-466; 1978 La. AG LEXIS 790.

Funds of the Indigent Defender Boards may not be expended for salaries of Criminal Court Reporters. Said salaries are funded from the general fund of the respective parishes and the special Criminal Court Fund established by law., OPINION NUMBER 78-267, La. Atty. Gen. Op. No. 1978-267; 1978 La. AG LEXIS 966.

R.S. 16:52, OPINION NUMBER 79-1180, La. Atty. Gen. Op. No. 1979-1180; 1979 La. AG LEXIS 13.

Revised Statute 13:1587 mandates that Grant Parish Police Jury pay the expenses related to the employment of stenographic, secretarial and other personnel for the juvenile court., OPINION No. 81-170A, La. Atty. Gen. Op. No. 1981-170; 1981 La. AG LEXIS 223.

District judge may not order sheriff to pay amount in excess of actual salary for judge’s secretary prior to depositing fines and forfeitures in Criminal Court Fund., OPINION 82-612, La. Atty. Gen. Op. No. 1982-612; 1982 La. AG LEXIS 373.

An attorney appointed as an ad hoc district attorney may be paid from the criminal court fund on motion of the district attorney and with the approval of the district judge. If there is insufficient funds in the criminal court fund the attorney may be paid from the general fund of the police jury., OPINION No. 83-995, La. Atty. Gen. Op. No. 1983-995; 1983 La. AG LEXIS 124.

The police department, as a separate municipal agency, is not authorized by law to seek additional funding from the sheriff’s office, to which said sought after fines and forfeitures authorized by R.S. 15:571.11(A) to be divided between the sheriff’s office, district attorney, and the special “criminal court fund”., OPINION NUMBER 83-806, La. Atty. Gen. Op. No. 1983-806; 1983 La. AG LEXIS 140.

Expenses incurred in the preparation of records for appeals by indigent defendants in felony cases are to be paid from funds contained in the Criminal Court Fund under R.S. 15:571.11(A). The Clerk of Court should issue pay vouchers to jurors and witnesses in criminal cases in District Court., OPINION No. 83-305, La. Atty. Gen. Op. No. 1983-305; 1983 La. AG LEXIS 515.

Due to the nature of the duties inherent in the job of a juvenile probation officer, it is permissable that he be armed while performing within the scope of that employ., OPINION No. 85-352, La. Atty. Gen. Op. No. 1985-352; 1985 La. AG LEXIS 506.

Pursuant to La. R.S. 15:571.11 in order to use funds deposited in the “Criminal Court Fund”, it is necessary, first that the district attorney motions that the deposited funds be used or paid out in defraying the expenses of the criminal court, secondly, it is necessary that the district judge grants an approval order directed to the district attorney’s motion., OPINION No. 85-160, La. Atty. Gen. Op. No. 1985-160; 1985 La. AG LEXIS 587.

Compensation for justices of the peace and constables may not be be paid out of costs and fines of the 12th Judicial District because these costs and fines are dedicated by law to the use of this court. Once surpluses occur and these surpluses have been returned to the police jury’s general fund according to law the money is then available for use by the policy jury for such compensation., OPINION No. 86-204, La. Atty. Gen. Op. No. 1986-204; 1986 La. AG LEXIS 530.

Juvenile Court was an essential element in the planning of needed juvenile services and the procuring of the tax proposition to fund those services., OPINION NUMBER 87-144 A, La. Atty. Gen. Op. No. 1987-144; 1987 La. AG LEXIS 459; A.

Discussion of financial obligation of the Police Jury to provide sufficient funds for effective operation of District Attorney, District Court and salaries of their staffs., OPINION NUMBER 88-242, La. Atty. Gen. Op. No. 1988-242; 1988 La. AG LEXIS 141.

John Baiamonte, Jr., Ph.D. 1221 Elmwood Park Bd. Harahan, La. 70123, OPINION NUMBER 88-258, La. Atty. Gen. Op. No. 1988-258; 1988 La. AG LEXIS 313.

Juvenile probation officer working less than 35 hours a week is part-time state appointed officer and may also serve concurrently as elected school board member., OPINION NUMBER 90-54A, La. Atty. Gen. Op. No. 1990-54; 1990 La. AG LEXIS 161.

The Criminal Court Fund established by R.S. 15:571.11 may supply a source of funds to help meet expenses of public service promotions and sponsorships upon motion of the district attorney and approval order of the district judge, or the order or warrant of the district judge and district attorney, OPINION NUMBER 95-483, La. Atty. Gen. Op. No. 1995-483; 1995 La. AG LEXIS 405.

The Criminal Court Fund established by R.S. 15:571.11 may be used to fund a plan by the District Judges and District Attorney to arrange tours of the Angola Penitentiary in order to deter juvenile crime., OPINION NUMBER 96-247, La. Atty. Gen. Op. No. 1996-247; 1996 La. AG LEXIS 218.

Answers questions concerning the authority of juvenile probation officers., OPINION 99-284, La. Atty. Gen. Op. No. 1999-284; 1999 La. AG LEXIS 386.

Answers questions concerning rights and duties of juvenile probation officers., Opinion No. 99-365, La. Atty. Gen. Op. No. 1999-365; 2000 La. AG LEXIS 11.

Only District Judges have the initial authority to decide which District Attorney expenses are reasonable and allowed by law. Itemization submitted to District Judges must be sufficient to satisfy them., OPINION NO. 01-37, La. Atty. Gen. Op. No. 2001-37; 2001 La. AG LEXIS 116.

Neither the 18th Judicial District Court nor its Probation Department have the authority or power to acquire immovable property. The parishes are responsible for furnishing office space for the district courts and its staff. The 18th Judicial District Court may be entitled to a writ of mandamus to require the local governing authorities to appropriate funds reasonable necessary to house its Probation Department., OPINION NO. 01-59, La. Atty. Gen. Op. No. 2001-59; 2001 La. AG LEXIS 118.

It is the opinion of this office that juvenile probation officers must receive a commission in order to perform the duties of law enforcement officers The judge of the district court, as well as the superintendent of the state police may issue these commissions. However, the latter commission is not a commission specific to juvenile probation officers, as is the former., Opinion No. 01-0344, La. Atty. Gen. Op. No. 2001-0344; 2001 La. AG LEXIS 461.

Toll tags for the Crescent City Connection is for law enforcement officers employed in the state when using an agency vehicle or vehicle with enforcement agency equipment after the agency’s head has paid the deposit and a written request., OPINION 01-454, La. Atty. Gen. Op. No. 2001-454; 2002 La. AG LEXIS 26.

Probation officers are “law enforcement personnel” entitled to unhampered access over bridges and ferries., Opinion No. 01-454A, La. Atty. Gen. Op. No. 2001-454; 2002 La. AG LEXIS 337.

Art. 422. Juvenile traffic referee.

A. The judge, or a majority of the judges of a court, may appoint persons to serve as juvenile traffic referees to adjudicate and dispose of traffic violations, when authorized by local rule of court under Article 401. The adjudication and disposition shall be held in the parish where the juvenile is domiciled with his parent or tutor or the parish in which the child is residing. If the violation occurred in a different parish, the court in that parish shall transfer the case to the juvenile court in the parish where the child is domiciled or resides for adjudication and disposition.

B. Any person appointed to serve as a juvenile traffic referee shall have been admitted to the practice of law in this state for at least five years prior to his appointment and shall be domiciled in the district or parish in which the court is located.

C. Any person who is serving and, since September 6, 1985, has served as a juvenile traffic referee without having had the qualifications set forth in this Article may continue to serve in that capacity and all acts performed by such a person in that capacity from and after September 6, 1985, are hereby ratified, confirmed, and validated. (Acts 1991, No. 235, § 4, eff. Jan. 1, 1992; Acts 1993, No. 684, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1991. — The source of this article is C.J.P. Article 23. Referees serving since September 6, 1985 under court appointments were grand fathered in by Acts 1986, No. 54,§1.

Art. 423. Hearing officers.

A. (1) The judge or judges of the court may appoint one or more hearing officers to hear child support and support-related matters and to conduct preadjudication hearings and resolve matters preliminary to adjudication in any proceeding authorized by this Code. The judge or judges of the court may request that the clerk of court supply additional personnel, subject to approval of the local governing authority, to support the functions of the additional hearing officers, the cost of which shall be paid by the court.

(2) Notwithstanding any other provisions to the contrary, the judge or judges of the court may authorize one or more hearing officers to accept any agreement reached in a mediation ordered by the court, pursuant to Chapter 6 of Title IV of this Code, regardless of the stage of the case which said agreement would adjudicate. In accepting the mediated agreement from the parties, the hearing officer shall be authorized to perform any duties described in Paragraph (C) of this Article, including but not limited to making such findings as may be required by law.

(3) No state funds shall be expended to cover the cost of hearing officers or additional personnel provided by the clerk of court.

B. The hearing officer shall be a full-time or part-time employee of the court and shall be an attorney who has practiced for five or more years before the juvenile court and is a member in good standing of the Louisiana State Bar Association. If a part-time employee, the limitations upon the hearing officer’s practice of law shall be resolved by local rules.

C. The hearing officer shall perform such duties as are assigned in accordance with local rules not inconsistent with this Article or with the constitution and laws of the state, including:

(1) Administering oaths.

(2) Compelling the attendance of witnesses and issuing subpoenas.

(3) Taking testimony.

(4) Making a record of the hearings.

(5) Summarizing testimony, making findings of fact, and submitting a written recommendation to the court concerning the disposition of the assigned matter.

(6) Hearing and making recommendations on all restraining orders and protective orders filed in accordance with Articles 1569 and 1570.

D. In the performance of any judicial assignment, the hearing officer shall be bound by the provisions of this Code governing the authority and responsibility of a juvenile court judge.

E. The hearing officer shall file his report and recommendations with the court, and a copy shall be promptly provided to all parties or their counsel of record either at the hearing or by mail.

F. Within ten days after transmittal of the hearing officer’s report and recommendation, any aggrieved party may serve and file objections in writing to findings or recommendations. The court will then hear the case de novo and enter judgment. For hearings utilizing the expedited process for establishment of paternity and establishment or enforcement of support, the delay for serving and filing objections shall be established pursuant to local rule as provided in R.S. 46:236.5.

G. If no objection has been timely filed and if the court approves the hearing officer’s findings and recommendations, the court shall enter the proposed order as the judgment of the court which thereafter may be appealed in the same manner as any other appeal from any other judgment of the court. (Acts 1991, No. 235, § 4, eff. Jan. 1, 1992; Acts 1999, No. 861, § 1, eff. Aug. 15, 1999; Acts 2001, No. 426, § 1, eff. June 15, 2001; Acts 2003, No. 664, § 1, eff. Aug. 15, 2003; Acts 2003, No. 891, § 1, eff. Aug. 15, 2003; Acts 2005, No. 160, § 1, eff. Aug. 15, 2005.)

2005 Amendments. — Acts 2005, No. 160, § 1, effective August 15, 2005, in (A)(2), deleted “it shall be allowed, in the parishes with a population over four hundred forty thousand according to the latest federal decennial census, for” at the beginning, inserted “the judge or judges may authorize one or more” preceding “hearing officers,” substituted “Chapter 6 of Title IV of this Code” for “Article 437” and made a related stylistic change, and deleted “This provision shall expire on January 1, 2006” at the end.

2003 Amendments. — Acts 2003, No. 664, § 1, effective August 15, 2003, added (A)(2) and redesignated former (A)(2) as (A)(3).

Acts 2003, No. 891, § 1, effective August 15, 2003, added (C)(6).

2001 Amendments. — Acts 2001, No. 426, § 1, effective June 15, 2001, added “For hearings utilizing the expedited process for establishment of paternity and establishment or enforcement of support, the delay for serving and filing objections shall be established pursuant to local rule as provided in R.S. 46:236.5” to (F).

1999 Amendments. — Acts 1999, No. 861, § 1, effective August 15, 1999, deleted “Child support” preceding “Hearing” in the article heading; in (A)(1) added “and to conduct preadjudication hearings ... shall be paid by the court” at the end; added (A)(2); rewrote former subsection (B), which read: “The hearing officer shall act as a finder of fact and shall make recommendations to the court pursuant to Article 1331”; and added (C) through (G).

COMMENTARY

Louisiana Official Revision Comments

1999. — (a) Paragraph B mirrors the constitutional prerequisite of practice for judges, Article 5,§24 and the similar qualifications criteria found elsewhere for hearing officers and commissioners such as R.S. 13:1596(F)(2), 1347(C), and 715(A).

(b) Paragraph C establishes the authority of these hearing officers and is modeled on R.S. 13:1596, 1347(A), 713(E), and 716(B).

(c) Paragraph F acknowledges that because litigants are constitutionally entitled to. have cases decided by an elected judge, the juvenile court judge must, exercise strict oversight over the work of the hearing officer. See e.g., Jones v. New Orleans Legal Assistance Corp., 535 So.2d 33 (La.App. 4 Cir. 1988). A dissatisfied party may demand that the matter be reheard de novo by the juvenile court judge if an objection is timely filed.

Art. 424. Court-appointed special advocates (CASA); purpose.

The purpose of CASA is to advocate for timely placement of children in permanent, safe, and stable homes. (Acts 1991, No. 235, § 4, eff. Jan. 1, 1992; Acts 1997, No. 904, § 1, eff. July 10, 1997; Acts 1999, No. 275, § 1, eff. July 1, 1999.)

1999 Amendments. — Acts 1999, No. 275, § 1, effective July 1, 1999, rewrote this section, which read:

“(1) Provide independent, factual information to the court regarding the children and cases to which they are appointed.

“(2) Advocate on behalf of the children involved in the cases in which they are appointed what they perceive to be in the best interest of the children.

“Court-appointed special advocates (CASA);

“(3) Monitor proceedings in cases in which they have been appointed and advise and assist the court in its determination of the best interest of the children involved.

“A. The judge of the court exercising juvenile jurisdiction is authorized to appoint one or more court appointed special advocates, hereinafter referred to as ‘CASA volunteer’, to assist the court in fulfilling its duties and responsibilities to children brought into court. The CASA volunteer shall have as his special duty and responsibility the advocacy of the best interests of the child involved in the juvenile proceeding in which he is appointed.

“D.(1) To accomplish the appointment of a CASA volunteer, the court shall issue an order of appointment which shall grant the CASA volunteer the authority to review all relevant documents and interview all parties and witnesses involved in the proceeding in which he is appointed.

“B.(1) CASA volunteers serve without compensation and at the pleasure of the court exercising juvenile jurisdiction. The judge of the court will first satisfy himself of the volunteer’s qualifications, training, and ability to serve as a CASA volunteer, including his ability to represent and advocate the best interest of children assigned to him. Pursuant to R.S. 15:587.1, no volunteer shall be appointed until the volunteer has submitted fingerprints to the Louisiana Bureau of Criminal Identification and Information to determine whether the volunteer has been convicted of or has pled nolo contendere to a crime listed in R.S. 15:587.1(C).

“(2) The CASA volunteer shall be notified by the court of all court proceedings and hearings of any kind pertaining to a child for whom he is appointed and shall be entitled to attend such hearings. He shall also be given access to all portions of the court record relating to that proceeding, and upon application to the court and notice to all parties, the court may grant the CASA volunteer access to other information, including the department records as provided in R.S. 46:56, relating to the child and to other matters involved in the proceeding in which he is appointed.

“(2) All CASA volunteers shall:

“(3) The CASA volunteer shall be notified by the department of all administrative review hearings concerning the case to which he has been appointed.

“(a) Be sworn by the judge making the appointment.

“(4) The CASA volunteer may be called as a witness in the proceedings by any party or by the court and may request of the court he opportunity to appear as a witness.

“(b) Swear or affirm to abide by all the laws, regulations, and orders of court. (C) Swear or affirm to advocate what he perceives to be in the best interests of the child for whom he is appointed in all matters pending before the court.

“E.(1) All reports of the CASA volunteer shall be directed to the residing judge and will be made available to counsel for the parties but the reports may be subject to a protective order upon the request of the CASA volunteer, a party or party’s attorney, or by the action of the judge.

“C. It shall be the duty of a CASA volunteer to:

“(2) All records and information requested or reviewed by the CASA volunteer in the course of his appointment shall be deemed confidential and shall not be disclosed by him except pursuant to court order, and such materials will only be disclosed as directed by court order and will be subject to whatever protective order the court deems appropriate.

“F. The CASA volunteer may request a hearing before the court when any of the following occur:

“(1) The case plan on behalf of the child is not being implemented or adhered to by any party.

“(2) The plan is not meeting the child’s needs.

“(3) For other reasons in the best interests of the child.

“G. No cause of action shall exist against any CASA volunteer, director, employee, staff, or volunteer who in good faith makes a report, cooperates in an investigation by an agency, or participates in judicial proceedings and each such person shall have immunity from civil or criminal liability that might otherwise be incurred or imposed. This immunity from liability shall not extend to:

“(1) Any alleged principal, conspirator, or accessory to an offense involving the abuse or neglect or sexual exploitation of a child.

“(2) Any person who makes a report known to be false or with reckless disregard for the truth of the report.

“(3) The unauthorized divulging of confidential information occasioned by the CASA volunteer’s gross fault or gross neglect.”

COMMENTARY
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1999. — The text of former Article 424 is now contained in Article 424.1 et seq. The new text reflects the mission of CASA consistent with the national CASA standards and the duty of volunteers to advocate for the best interests of children. Art. 424.3(B).

TREATISES AND LAW REVIEWS

General Law Reviews. — Protecting Children in Divorce: Lessons from Caroline Norton. 57 Me. L. Rev. 13 (2005).

Art. 424.1. CASA; appointment.

A. The court is authorized in child in need of care proceedings, or in any certification for adoption proceedings, and adoption proceedings arising from a child in need of care proceeding, or a safe haven relinquishment, to appoint a CASA program as defined in Article 116 to assist the court in fulfilling its duties and responsibilities to children brought into court.

B. Except as otherwise ordered by the court, the appointment of a CASA program for a child shall include subsequent proceedings through permanent placement of the child as defined by Article 603, including families in need of services or delinquency proceedings.

C. Upon appointment, the CASA program shall designate the individual CASA volunteer for assignment to the child. The CASA volunteer shall have as his special duty and responsibility the advocacy of the best interests of the child involved in the juvenile proceeding in which he is assigned.

D. CASA volunteers serve without compensation and at the pleasure of the court exercising juvenile jurisdiction. The judge of the court will first satisfy himself of the volunteer’s qualifications, training, and ability to serve as a CASA volunteer, including his ability to represent and advocate the best interest of children assigned to him. No volunteer shall be assigned until a comprehensive criminal background check has been conducted.

E. All CASA volunteers shall:

(1) Be sworn by a judge of the court.

(2) Swear or affirm to abide by all laws, regulations, and orders of court.

(3) Swear or affirm to advocate what he perceives to be in the best interest of the child for whom he is assigned in all matters pending before the court. (Acts 1999, No. 275, § 1, eff. July 1, 1999; Acts 2003, No. 609, § 1.)

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Article 603” for “Article 603(15)” in (B).

2003 Amendments. — Acts 2003, No. 609, § 1, effective August 15, 2003, inserted “proceedings” following “or in any certification for adoption” and “or a safe haven relinquishment” following “and adoption proceedings arising from a child in need of care proceeding” in (A); in the last sentence of (D), substituted “No” for “Pursuant to R.S. 15:587.1, no” at the beginning, and “a comprehensive criminal background check has been conducted” for “the volunteer has submitted fingerprints to the Louisiana Bureau of Criminal Identification and Information to determine whether the volunteer has been convicted of or has pled nolo contendere to a crime listed in R.S. 15:587.1(C)” at the end.

COMMENTARY

Louisiana Official Revision Comments

2003. — The authorization of a CASA appointment in safe haven proceedings is required by 2003 revisions of the safe haven relinquishment process, now found in Chapter 13 of Title XI.

1999. — (a) This modification of former Article 424(A) enunciates the types of proceedings appropriate for appointment of CASA.

(b) Since CASAs are citizen volunteers, a particular individual may find it necessary to withdraw from a case before a permanent plan is achieved for a child. The CASA program is responsible for providing training and supervision of CASA volunteers and continuity of support for children. Consequently, Paragraph C properly requires that the appointment of a case is made by the court to the program rather than to a particular volunteer; the program, in turn, assigns a volunteer to the child or family of children.

Art. 424.2. CASA; order of assignment.

To accomplish the assignment of a CASA volunteer, the court shall issue an order of assignment which shall grant the CASA volunteer the authority to review all relevant documents pursuant to Article 424.6 and to interview all parties and witnesses involved in the proceeding in which he is appointed. (Acts 1999, No. 275, § 1, eff. July 1, 1999.)

COMMENTARY

Louisiana Official Revision Comments

1999. — The substance of this Article was formerly contained in Article 424(D)(1). Specific reference is made to Article 424.6 governing CASA access to records.

Art. 424.3. CASA; duties.

Under the supervision of the CASA program, it shall be the duty of a CASA volunteer to:

(1) Provide independent, factual information to the court regarding the children and cases to which they are assigned.

(2) Advocate on behalf of the children involved in the cases in which they are assigned what they perceive to be in the best interest of the children.

(3) Monitor proceedings in cases in which they have been assigned and advise and assist the court in its determination of the best interest of the children involved. (Acts 1999, No. 275, § 1, eff. July 1, 1999.)

COMMENTARY

Louisiana Official Revision Comments

1999. — This text was formerly contained in Article 424(C) and has been modified to reflect the procedure for appointment and assignment contained in Articles 424.1 and 424.2.

Art. 424.4. CASA; notice.

A. The CASA volunteer shall be notified by the court of all court proceedings and hearings of any kind pertaining to a child for whom he is assigned.

B. The CASA volunteer shall be notified by the department of all administrative review hearings concerning the case to which he has been assigned. (Acts 1999, No. 275, § 1, eff. July 1, 1999.)

COMMENTARY

Louisiana Official Revision Comments

1999. — These provisions were formerly contained in Article 424(D)(2) and (3).

Art. 424.5. CASA; appearance; witness.

A. The CASA volunteer shall be entitled to attend all court proceedings and hearings of any kind pertaining to a child for whom he is assigned.

B. The CASA volunteer may be called as a witness in the proceedings by any party or by the court and may request of the court the opportunity to appear as a witness. (Acts 1999, No. 275, § 1, eff. July 1, 1999.)

COMMENTARY
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1999. — These provisions were formerly contained in Article 424(D)(2) and (4).

Art. 424.6. CASA; access to records; confidentiality.

A. The CASA volunteer shall be given access to all portions of the court record relating to proceedings pertaining to a child for whom he is assigned and to the child’s family.

B. Upon application to the court and notice to all parties, the court shall grant the CASA volunteer access to other information, including the department records as provided in R.S. 46:56, relating to the child and his family and to other matters involved in the proceeding in which he is appointed.

C. All records and information requested or reviewed by the CASA volunteer in the course of his assignment shall be deemed confidential and shall not be disclosed by him except pursuant to court order. Such material will only be disclosed as directed by court order and will be subject to whatever protective order the court deems appropriate. (Acts 1999, No. 275, § 1, eff. July 1, 1999.)

COMMENTARY

Louisiana Official Revision Comments

1999. — Recordkeeping policies vary from court to court. Often relevant information needed to develop the optimal caretaking plan for a child can be found in a sibling’s or parent’s records. The amendment to former Article 424(E)(2) in Paragraph A explicitly confirms the CASA’s authority to review such other records. Paragraph A, formerly Article 424(E)(2), protects the confidentiality of all records reviewed.

Art. 424.7. CASA; reports.

A. The CASA program shall submit reports to the court. Except as provided in Paragraph B, it shall distribute a copy of such reports, prior to or at the same time it is submitted to the court, to all counsel of record, any unrepresented party, and the department.

B. CASA reports may be subject to a protective order upon the request of the CASA volunteer, a party or party’s attorney, or by the action of the judge. (Acts 1999, No. 275, § 1, eff. July 1, 1999; Acts 2001, No. 567, § 1.)

2001 Amendments. — Acts 2001, No. 567, § 1, effective August 15, 2001, rewrote (A), which read: “All reports of the CASA volunteer shall be submitted to the court and, except as otherwise provided in Paragraph B, all reports shall be distributed to all counsel of record and any unrepresented party prior to the next scheduled hearing.”

COMMENTARY

Louisiana Official Revision Comments

1999. — This Article clarifies former Article 424(E)(1) concerning the distribution of CASA reports. Obviously, due process requires that a party have notice of and an opportunity to rebut any information the court considers in reaching its judgment. State in the Interest of Delcuze, 407 So.2d 707 (La. 1981). Consequently, ex parte communications about facts or opinions developed by a CASA are strictly forbidden by the Constitution and the Judicial Code of Ethics. Code of Judicial Conduct, Canon 3(A)(6). Case review reports prepared by the department must be formally filed with the court (Art. 688) and served by certified (Art. 689). In contrast, this amendment permits more informal distribution. Each court by local rule may determine how counsel and unrepresented parties are to receive copies of CASA reports.

Art. 424.8. CASA; request for hearing.

The CASA volunteer may request a hearing before the court for any of the following reasons:

(1) The case plan on behalf of the child is not being implemented or adhered to by any party.

(2) The plan is not meeting the child’s needs.

(3) Other reasons in the best interests of the child. (Acts 1999, No. 275, § 1, eff. July 1, 1999.)

COMMENTARY

Louisiana Official Revision Comments

1999. — The text of this Article was formerly found in Article 424(F) providing authority for the CASA volunteer to request a hearing when the best interests of the child so dictate.

Art. 424.9. CASA; record confidentiality.

All records maintained by the CASA volunteer and the CASA program shall be confidential and shall not be disclosed except as provided by Article 412. (Acts 1999, No. 275, § 1, eff. July 1, 1999.)

COMMENTARY

Louisiana Official Revision Comments

1999. — This Article is new. It expands former Article 424(E)(2) to clarify that CASA records themselves are confidential and are not subject to civil discovery processes. CASA records may be released only by court order pursuant to Article 412. This is consistent with the Article 424.6 provisions preserving confidentiality of records and information requested or reviewed by CASA volunteers.

Art. 424.10. CASA; immunity.

No cause of action shall exist against any CASA volunteer, director, employee, staff, or volunteer who in good faith makes a report, cooperates in an investigation by an agency, or participates in judicial proceedings. Each such person shall have immunity from civil or criminal liability that might otherwise be incurred or imposed. This immunity from liability shall not extend to:

(1) An alleged principal, conspirator, or accessory to an offense involving the abuse or neglect or sexual exploitation of a child.

(2) A person who makes a report known to be false or with reckless disregard for the truth of the report.

(3) The unauthorized divulging of confidential information occasioned by the CASA volunteer’s gross fault or gross neglect. (Acts 1999, No. 275, § 1, eff. July 1, 1999.)

COMMENTARY

Louisiana Official Revision Comments

1999. — The text of this Article was formerly contained in Article 424(G).

Art. 425. Rules for conduct of officers, employees.

Each court shall have power to frame and publish rules of procedure for the conduct of its officers and employees. (Acts 1991, No. 235, § 4, eff. Jan. 1, 1992.)

Art. 426. Compensation to courts.

Provisions for extra compensation and for extra expense allowances for courts serving as juvenile courts shall apply to courts exercising juvenile jurisdiction under this Code. (Acts 1991, No. 235, § 4, eff. Jan. 1, 1992.)

CHAPTER 5. DUTIES OF COURT CLERKS.

Art. 427. Clerks; duties; authority.

A. Court clerks shall perform all duties generally required by law of clerks and all duties specifically required under the provisions of this Code.

B. Court clerks shall have all powers and authority granted by law. (Acts 1991, No. 235, § 4, eff. Jan. 1, 1992.)

COMMENTARY
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1991. — The duties, powers and authority of clerks of court are found generally in C.C.P. Art. 251 et seq. and R.S. 13:901 et seq.

CHAPTER 6. MEDIATION.

Art. 435. Purpose.

The purpose of mediation is to encourage and assist parties to reach their own mutually acceptable settlement by facilitating communication, helping to clarify issues and interests, fostering joint problem-solving, and exploring settlement alternatives. (Acts 1999, No. 894, § 1.)

Art. 436. Definitions.

(1) “Approved register” means the register of qualified mediators prepared and maintained by the Alternative Dispute Resolution Section of the Louisiana State Bar Association.

(2) “Mediation” is a procedure in which a mediator facilitates communication between the parties concerning the matters in dispute and explores possible solutions to promote reconciliation, understanding, and settlement.

(3) “Mediation parties” means:

(a) In a child in need of care proceeding, a representative of the Department of Children and Family Services, the parent, and the child.

(b) In a delinquency proceeding, the alleged victim and offender.

(c) In a families in need of services proceeding, the parent and the child and any other person involved in the complaint including, in truancy cases, a school representative, and, in offense cases, the alleged victim.

(4) “Mediator” is a third-party neutral who assists the parties in attempting to reach an agreement and who lacks the authority to impose any particular agreement upon them or to recommend any particular disposition of the case to the court. (Acts 1999, No. 894, § 1.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Department of Children and Family Services” for “Department of Social Services” in (3)(a). See Acts 2010, No. 877, § 3.

Art. 437. Referral for mediation.

This version of Subdivision (A) is effective until sufficient funds are appropriated by the legislature for such purposes. See Acts 2007, No. 396, § 1.

A. At any time the court may order the referral for mediation in any proceeding authorized by this Code, except domestic abuse assistance proceedings brought pursuant to Chapter 8, Title XV, and the informal family services plan procedure of Chapter 5, Title VII.

This version of Subdivision (A) is effective if and when sufficient funds are appropriated by the legislature for such purposes. See Acts 2007, No. 396, § 1.

A. At any time the court may order the referral for mediation in any proceeding authorized by this Code, except domestic abuse assistance proceedings brought pursuant to Chapter 8, Title XV.

B. The referral order shall recite that while the parties must attend a scheduled mediation session and must attempt to mediate in good faith, they are not required to reach an agreement. (Acts 1999, No. 894, § 1, eff. Aug. 15, 1999; Acts 2007, No. 396, § 1.)

2007 Amendments. — Acts 2007, No. 396, § 1, deleted “and the informal family services plan procedure of Chapter 5, Title VII” from the end of (A).

Art. 438. Selection and appointment of mediator; disclosure; revocation.

A. Once an order referring a case for mediation has been signed, the parties are encouraged to mutually agree upon a person to be appointed as the mediator from among those qualified in accordance with Article 439. Upon such agreement, the parties shall submit the mediator’s name to the court and the court shall enter an order of appointment.

B. A mediator may decline a proposed appointment.

C. If the parties fail to agree upon a mediator within fifteen days after the signing of the referral order or if a mediator has declined appointment, the court may appoint a mediator who meets the qualifications of Article 439 and who is willing to serve or the court may return the case to the docket for further proceedings.

D. Upon notice of appointment, a mediator must disclose to the parties and the court any representation, consultation, or any other professional or personal relationship with any party or counsel that might reasonably raise a question about the mediator’s impartiality. The burden of disclosure rests on the mediator. After appropriate disclosure, the mediator may serve if both parties so desire with the approval of the court. If the mediator believes or perceives that there is a clear conflict of interest, he should withdraw, irrespective of the expressed desires of the parties.

E. At any time during the pendency of the proceedings the court may revoke the mediator’s appointment upon motion of any party on grounds of the mediator’s lack of qualifications or lack of impartiality. (Acts 1999, No. 894, § 1; Acts 2001, No. 567, § 1.)

2001 Amendments. — Acts 2001, No. 567, § 1, effective August 15, 2001, added (C) and redesignated the remaining provisions accordingly.
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2001. — The 2001 addition of a new Paragraph C fills a gap in the prior law by explicitly authorizing the court to designate a mediator when the parties cannot agree upon one. Of course, such a disagreement may indicate that mediation on the substantive areas of dispute is futile.

Art. 439. Qualifications of mediator.

A. In order to serve as a qualified mediator in any dispute arising under the provisions of this Code, in a court of original juvenile jurisdiction, a person shall meet all of the following criteria:

(1) (a) Possess a four-year college degree and complete a minimum of forty hours of general mediation training and twenty hours of specialized training in the mediation of juvenile court disputes; or

(b) Possess a four-year college degree and hold a license as an attorney, psychiatrist, psychologist, social worker, marriage and family counselor, professional counselor, or clergyman and complete a minimum of twelve hours of general mediation training and twenty hours of specialized training in the mediation of juvenile court disputes.

(2) Complete a minimum of eight hours of juvenile co-mediation training under a course that has been approved by the Louisiana State Bar Association, Alternative Dispute Resolution Section, or under the direct supervision of a juvenile mediator who is qualified under the provisions of Subparagraph (B)(1) of this Article, or a mediator who is qualified under the provisions of R.S. 9:334 and who has served as a dispute mediator for a minimum of fifty hours.

B. (1) Mediators who prior to August 15, 1999, satisfied the provisions of Subparagraph (A)(1) of this Article and served a minimum of fifty hours as a juvenile court dispute mediator are not required to complete eight hours of co-mediation training in order to serve as a qualified mediator and are qualified to supervise co-mediation training as provided in Subparagraph (A)(2) of this Article.

(2) Any person who has served as a Louisiana city, parish, family, juvenile, district, appellate, or supreme court judge for at least ten years and who is no longer serving as a judge shall be deemed qualified to serve as a mediator in juvenile court disputes if the co-mediation requirements of Subparagraph (A)(2) of this Article are completed and:

(a) The former judge has actually served as a judge in juvenile cases at the trial court level for at least three years and completes a minimum of twelve hours of general mediation training; or

(b) The former judge completes at least twenty hours of specialized mediation training in juvenile court disputes.

C. Specialized training in the mediation of juvenile court disputes shall include clinical training in the development and practice of negotiation and mediation skills and instruction concerning these subjects:

(1) Judicial procedure in juvenile cases.

(2) Ethical standards, including confidentiality and conflicts of interest.

(3) Child development.

(4) Family systems theory, including family conflict.

(5) Mediation process and required document execution.

(6) The dynamics of child abuse and neglect, delinquency, and rehabilitation.

(7) Substantive state and federal law, including but not limited to Adoption and Safe Families Act of 1997 (Public Law 105-89).

D. In order to remain qualified, a mediator shall complete a minimum of twenty hours of clinical education in dispute mediation every two years.

E. A mediator shall furnish satisfactory evidence of his qualifications upon request.

F. The Louisiana State Bar Association, Alternative Dispute Resolution Section, may promulgate rules and regulations governing dispute mediator registration and qualifications and may establish a fee not to exceed one hundred dollars for registration sufficient to cover associated costs. A person denied listing in the approved register may request a review of that decision by a panel of three members of the Louisiana State Bar Association, Alternative Dispute Resolution Section.

G. For purposes of this Article, an “hour” means a period of at least sixty minutes of actual instruction. (Acts 1999, No. 894, § 1, eff. Aug. 15, 1999; Acts 2001, No. 567, § 1, eff. Aug. 15, 2001; Acts 2006, No. 472, § 1, eff. Aug. 15, 2006; Acts 2008, No. 631, § 2, eff. Aug. 15, 2008.)

2008 Amendments. — Acts 2008, No. 631, § 2, effective August 15, 2008, rewrote the article.

2006 Amendments. — Acts 2006, No. 472, § 1, effective August 15, 2006, inserted “four-year” preceding “college degree” in (B)(1); in (B)(2), substituted “Possess a four-year college degree and hold a license as an attorney” for “Hold a license or certification as an attorney” and substituted “twelve hours” for “sixteen hours”; added (F)(7); and added (H)-(K).

2001 Amendments. — Acts 2001, No. 567, § 1, effective August 15, 2001, inserted “who is qualified in accordance with this Article or in accordance with the provision of R.S. 9:334 and” in (C).

COMMENTARY

Louisiana Official Revision Comments

2001. — In view of the need to develop specialized expertise, the novice should be trained by a mentor-mediator with experience in mediating either child custody or juvenile court cases.

Art. 439.1. Duties of mediator.

A. The mediator shall assist the parties in formulating an agreement to mediate. The agreement shall be in writing, dated, and signed by the parties. It shall identify the controversies between the parties, affirm the parties’ intent to resolve these controversies through mediation, and specify the circumstances under which the mediation may continue.

B. A mediator shall not knowingly assist the parties in reaching an agreement which would be unenforceable for reasons such as fraud, duress, overreaching, the absence of bargaining ability, or unconscionability.

C. Prior to signing such an agreement, the mediator shall advise the parties that each of them may obtain review by an attorney of any agreement reached as a result of the mediation.

D. The mediator shall at all times be impartial. (Acts 2001, No. 567, § 1.)

COMMENTARY

Louisiana Official Revision Comments

2001. — Paragraphs A and C of this Article are new, although Paragraph B was former Article 443(A). Paragraph A contemplates that as the initial step in the mediation, the parties will consider their agenda and agree to the terms of the mediation process. Paragraph C ensures that any party can secure independent review of any proposed agreement by an attorney of his choice before committing to abide by its terms. Paragraph D affirms the mediator’s duty of impartiality.

Art. 440. Stay of proceeding; extension.

Upon issuing a referral for mediation, the court may stay the proceeding and order a review of the mediation within sixty days of the referral. The court may extend such period for an additional thirty days. (Acts 1999, No. 894, § 1.)

Art. 441. Confidentiality.

A. All oral and written communications and records made during the mediation of a juvenile proceeding are not subject to disclosure and may not be used as evidence in any judicial or administrative proceeding unless:

(1) The communication or record presented in the course of mediation is otherwise subject or is otherwise admissible if based on proof independent of the mediation.

(2) All parties and the mediator specifically agree in writing to waive confidentiality.

(3) Whenever the mediator has cause to believe that a child’s physical or mental health or welfare is endangered by abuse or neglect, he shall report and refer the charges to the local child protection unit of the Department of Children and Family Services in accordance with Article 610.

(4) Disclosure is permitted by Paragraph B of this Article.

B. The mediator, parties, counsel, and other participants shall not be required to testify or otherwise make disclosure through discovery and are not subject to subpoena except:

(1) The mediator may report to the court whether the parties appeared as ordered, whether mediation took place, and whether a settlement resulted.

(2) The mediator may maintain records of mediation cases and may use data for research, training, or statistical reports to the court, provided all individual identifying information about the clients is removed.

(3) The court may compel testimony or documents in a contempt proceeding alleging that a party failed to comply with a court order referring the case for mediation; however, the disclosure of any communications and records made during the course of the mediation shall be strictly limited to the issue of noncompliance with the court’s order.

(4) A court or administrative tribunal may compel testimony in a proceeding concerning the professional competence or ethics of the mediator or otherwise if necessary to prevent fraud or manifest injustice.

C. In any judicial or administrative proceeding in which disclosure is sought, the court shall determine in camera whether the facts, circumstances, and context of the communications or records warrant a breach of confidentiality in accordance with this Article.

D. The confidentiality protections of this Article are in addition to other provisions governing the confidentiality of juvenile court proceedings contained in this Code. (Acts 1999, No. 894, § 1.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Department of Children and Family Services” for “Department of Social Services” in (A)(3). See Acts 2010, No. 877, § 3.

Art. 442. Termination of mediation.

A. Either party may withdraw and terminate further participation in mediation at any time.

B. The mediator shall terminate mediation when:

(1) The mediator concludes that the participants are unable or unwilling to participate meaningfully in the process or that an agreement is unlikely.

(2) The mediator concludes that a party lacks the capacity to perceive and assert his own interests to the degree that a fair agreement cannot be reached. (Acts 1999, No. 894, § 1.)

Art. 443. Preparation of agreement; court approval.

A. If any agreement is reached by the parties, the mediator shall prepare a written document that contains the details of the agreement between or among the parties.

B. A proposed consent judgment incorporating the agreement shall be prepared by the mediator, signed by the parties, and submitted to the court for its consideration. If approved, the judgment shall be signed and filed in the record.

C. If no agreement has been reached, the mediator shall report that fact to the court without violating the policy of confidentiality of Article 441. (Acts 1999, No. 894, § 1; Acts 2001, No. 567, § 1.)

2001 Amendments. — Acts 2001, No. 567, § 1, effective August 15, 2001, rewrote (A), which read: “A mediator shall not knowingly assist the parties in reaching an agreement which for reasons such as fraud, duress, overreaching, the absence of bargaining ability, or unconscionability would be unenforceable”; rewrote (B), which read: “If a knowing and voluntary agreement is reached by the parties, the mediator shall prepare a writing memorializing all terms of the agreement”; repealed (C), which read: “If no agreement has been reached, the mediator shall report that fact to the court without violating the policy of confidentiality of Article 441”; redeisgnated former (D) as (C).

COMMENTARY

Louisiana Official Revision Comments

2001. — Paragraph A reflects the universal requirement that the mediator is responsible for keeping track of issues resolved and for drafting any final agreement reached by the parties. The source of Paragraph B is R.S. 9:332(B). Paragraph C reinforces the substance of Article 441(B)(2), that the report of the fact of nonagreement to the court is an exception to the generally strict policy of mediation confidentiality.

Art. 444. Judicial oversight; periodic evaluation; contempt proceedings.

A. The court has the continuing responsibility for monitoring the conduct of any mediator to whom the court has referred a case. In fulfilling that responsibility to ensure quality control, the court shall order the mediator to prepare regular statistical reports regarding cases referred for mediation. The court shall also seek evaluations of mediator competence from the parties, counsel, or other participants.

B. For the violation of the provisions of this Chapter, the court may institute proceedings for contempt against a mediator, party, counsel, or other participants. (Acts 1999, No. 894, § 1.)

Art. 445. Supplementary local rules.

Pursuant to Article 401, each court is authorized to adopt additional local rules as needed in order to implement mediation to resolve disputes in juvenile proceedings. (1999 Acts, No. 894 (HB 1798), § 1, eff. Aug. 15, 1999.)
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CHAPTER 1. PROTECTION OF CHILDREN IN ABUSE INVESTIGATIONS.

PART 1. GENERAL PROVISIONS.

Art. 501. Legislative findings.

The legislature finds that the use of a multidisciplinary investigative team response to the investigation and disposition of allegations of child sex abuse or allegations of other serious physical abuse and the use of child advocacy centers will encourage agency cooperation, expedite the resolution of allegations, minimize the trauma to children and their families, and otherwise serve the best interests of the children of Louisiana. In accordance with Article V, Section 27 of the Constitution of Louisiana, nothing in this Title will in any way preclude the sheriff, as the chief law enforcement officer of the parish, from taking any action deemed necessary in cases of alleged child abuse and/r neglect. (Acts 1994, 3rd Ex. Sess., No. 69, § 1, eff. July 7, 1994; Acts 1995, No. 1305, § 1, eff. June 29, 1995; Acts 2003, No. 749, § 1.)

Art. 502. Definitions.

For the purposes of this Title, the following terms have the following meanings, unless the context clearly indicates otherwise:

(1) “Abuse” means any one of the following acts which seriously endanger the physical, mental, or emotional health and safety of the child:

(a) The infliction, attempted infliction, or, as a result of inadequate supervision, the allowance of the infliction or attempted infliction of physical or mental injury upon the child by a parent or any other person.

(b) The exploitation or overwork of a child by a parent or any other person.

(c) The involvement of the child in any sexual act with a parent or any other person, the aiding or toleration by the parent or the caretaker of the child’s sexual involvement with any other person, the child’s involvement in pornographic displays, or any other involvement of a child in sexual activity constituting a crime under the laws of this state.

(2) “Child”means a person under the age of eighteen years who has not been judicially emancipated or emancipated by marriage as provided by law.

(3) “Child pornography” means visual depiction of a child engaged in actual or simulated sexual intercourse, deviate sexual intercourse, sexual bestiality, masturbation, sadomasochistic abuse, or lewd exhibition of the genitals.

(4) “Crime against the child” shall include the commission of or the attempted commission of any of the following crimes against the child as provided by federal or state statutes:

(a) Homicide.

(b) Battery.

(c) Assault.

(d) Rape.

(e) Sexual battery.

(f) Kidnapping.

(g) Criminal Neglect.

(h) Criminal Abandonment.

(i) Incest.

(j) Carnal knowledge of a juvenile.

(k) Indecent behavior with juveniles.

(l) Pornography involving juveniles.

(m) Molestation of a juvenile or a person with a physical or mental disability.

(n) Crime against nature.

(o) Cruelty to juveniles.

(p) Contributing to the delinquency or dependency of children.

(q) Sale of minor children.

(5) “Neglect” means the unreasonable refusal or failure of a parent or caretaker to supply the child with necessary food, clothing, shelter, care, treatment, or counseling for any injury, illness, or condition of the child, as a result of which the child’s physical, mental, or emotional health and safety is substantially threatened or impaired. Consistent with Children’s Code Article 606(B), the inability of a parent or caretaker to provide for a child’s basic support, supervision, treatment, or services due to inadequate financial resources shall not, for that reason alone, be considered neglect. Whenever, in lieu of medical care, a child is being provided treatment in accordance with the tenets of a well-recognized religious method of healing which has a reasonable, proven record of success, the child shall not, for that reason alone, be considered to be neglected or maltreated. However, nothing herein shall prohibit the court from ordering medical services for the child when there is substantial risk of harm to the child’s health or welfare.

(6) “Nonprofit corporation” means a corporation formed in accordance with the provisions of Chapter 2 of Title 12 of the Louisiana Revised Statutes of 1950. (Acts 1994, 3rd Ex. Sess., No. 69, § 1, eff. July 7, 1994; Acts 1995, No. 1305, § 1, eff. June 29, 1995; Acts 2003, No. 749, § 1.)

LSLI Session 2011 Regular Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “molestation of a juvenile or a person with a physical or mental disability” for “molestation of a juvenile” in (4)(m). See Acts 2011, No. 67, § 3.

Art. 503. [Repealed.]

Repealed by acts 2003, no. 749, § 2.

Art. 504. [Repealed.]

Repealed by Acts 1995, no. 1305, § 1, effective June 29, 1995.

Art. 505. [Repealed.]

Repealed by Acts 1995, no. 1305, § 1, effective June 29, 1995.

PART 2. MULTIDISCIPLINARY INVESTIGATIONS OF ALLEGATIONS OF CHILD ABUSE AND NEGLECT.

Art. 507. Purpose.

The purpose of this Part is to protect children whose physical or mental health and welfare is substantially at risk of harm by sexual abuse, other physical abuse, neglect, or exploitation and who may be further threatened by the conduct of others, by providing a formal, comprehensive, integrated, multidisciplinary response to the investigation and disposition of cases of child abuse; by expediting and improving the validation or invalidation of such allegations for the benefit of the child, his family and any accused perpetrator; by encouraging the use of collaborative decisionmaking and case management thereby reducing to a minimum the number of times a child victim is questioned and examined, thus preventing further trauma to the child; by coordinating a therapeutic services program thereby providing safety and treatment for a child victim and his family; by developing communication and case coordination among community professionals and agencies who are involved in child protection; by collecting data needed to continually improve cooperative interagency investigations; and, by maintaining the confidentiality of agency records, to ensure the protection of the privacy of the child, his family and any accused perpetrator. (Acts 2003, No. 749, § 1.)

Art. 508. Multidisciplinary investigative team; scope of responsibility.

A. Not later than February 15, 2004, a multidisciplinary investigative team shall be established for the investigation of child abuse within each judicial district.

B. The team shall be responsible for the investigation of all child sexual abuse cases, abuse and neglect cases involving allegations of the commission of a felony-grade crime against a child, and any other case involving trauma to a child, in accordance with their agency scope of services, which is referred to the team by any member and accepted by the team for investigation in compliance with the interagency protocols developed and instituted in accordance with Articles 509 and 510 of this Part.

C. Each team shall develop and institute interagency protocols in accordance with Articles 509 and 510 of this Part. (Acts 2003, No. 749, § 1.)

Art. 509. Development of interagency protocols; drafting committee membership; meetings; compliance deadline.

A. In each judicial district, the district attorney or his designee shall establish a child abuse protocol committee and convene its meetings.

B. At a minimum, each committee shall include the following members:

(1) A representative of the office of children and family services, Department of Children and Family Services.

(2) The district attorney or his designee.

(3) The coroner or his designee who has responsibility in the district for the investigation of child abuse cases or expertise in the evaluation of child victims.

(4) A representative of the sheriff and of any other law enforcement agency having responsibility in the district for the investigation of child abuse.

(5) A licensed mental health professional who is experienced in the evaluation of child victims.

(6) A licensed medical professional who is experienced in the evaluation of child victims.

(7) A representative of a child advocacy center that is serving the district or if there is no child advocacy center, a child advocate who is appointed by the juvenile court, or if there is no juvenile court, a child advocate appointed by the division of the district court that hears juvenile cases.

(8) A representative of any other community agency which in the opinion of other team members would contribute to the development of comprehensive and integrated protocols.

C. The committee shall confect protocols in accordance with Article 510 of this Part and shall meet as often as needed to complete that task no later than August 15, 2006. Thereafter, the committee shall be convened upon the request of any team member in order to consider any proposed modifications to the existing protocols. (Acts 2003, No. 749, § 1.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Department of Children and Family Services” for “Department of Social Services” in (B)(1). In addition, the LSLI substituted “office of children and family services” for “office of community services” in (B)(1). See Acts 2010, No. 877, § 3.

Art. 510. Contents of protocols; formal requirements.

A. The interagency protocols for the multidisciplinary investigation of allegations of child abuse shall include but not be limited to agreement about the following issues:

(1) Identification of cases in which joint investigations are necessary or appropriate in accordance with Article 508 of this Part.

(2) Identification of community agencies and professions that should be permanent or ad hoc members of the multidisciplinary investigative team in accordance with Article 512 of this Part.

(3) Procedures for conducting joint investigations in emergency and nonemergency cases, including notification of team members about an investigation and a description of each agency’s role and responsibilities.

(4) Procedures for ensuring that interviews of the child victim are conducted in a neutral, legally sound manner and by a qualified forensic interviewer, except when the circumstances of the particular case justify the assignment of another interviewer.

(5) Procedures for reducing the risk of harm to child victims, including ensuring that the child is in a safe surrounding, and when necessary the removal of the alleged perpetrator.

(6) Procedures for reducing the number of interviews of the child victim and the use, if available, of a child advocacy center.

(7) Procedures for developing a service and treatment plan for the child victim and his family.

(8) Procedures for respecting the confidentiality of agency records and information, and a policy identifying the conditions for the sharing of information.

(9) Administrative procedures, including the scheduling of team meetings and the designation of leadership roles.

(10) Any other procedures to avoid duplication of fact-finding efforts and interviews of the child.

B. The interagency protocols shall be in writing and signed by each member of the committee and by any other person with authority to bind a represented organization. A copy shall be filed with the juvenile courts, or if there is no juvenile court, with the division of the district court that hears juvenile cases, and also furnished to every agency involved in the investigation of child abuse or treatment of child victims.

C. No agreement made pursuant to this Article shall relieve any public agency of any obligation or responsibility otherwise imposed upon it by law, except that actual and timely performance by an intergovernmental legal entity created to perform joint intergovernmental functions by an agreement made under this Article may be offered in satisfaction of the obligation or responsibility. (Acts 2003, No. 749, § 1.)

Art. 511. Forensic interviewer; qualifications.

A. In order to serve as a qualified forensic interviewer of children, a person shall:

(1) Possess a relevant educational or experiential background, preferably a college degree, or work experience in a field related to sociology, social work, education, criminal justice, nursing, psychology, counseling, or a similarly applied human services specialty.

(2) Complete a minimum of twenty-five hours of clinical training in interviewing traumatized children.

(3) Complete a minimum of eight hours of interviewing under the supervision of a qualified forensic interviewer of children.

(4) Demonstrate knowledge of investigations of child abuse and neglect, as well as knowledge of child development through coursework, professional training or experience.

(5) Maintain membership in appropriate national professional organizations that report research findings and offer opportunities for other continuing education for the enhancement of its members’ knowledge and specialization.

B. In order to remain qualified, a forensic interviewer of children shall complete a minimum of twenty hours of additional clinical training every two years.

C. A forensic interviewer of children shall furnish satisfactory evidence of his qualifications.

D. The cost of employing and training the forensic interviewer is to be decided on in the interagency protocols developed and instituted in accordance with Articles 509 and 510 of this Part, and is not the responsibility of member agencies unless agreed to in the protocols. (Acts 2003, No. 749, § 1.)

Art. 512. Composition of the multidisciplinary investigative team.

A. The permanent members of the multidisciplinary investigative team shall include governmental entities and other professions with an expertise in evaluating child abuse.

B. Governmental entities that have responsibilities imposed by law for the investigation of child abuse include:

(1) The office of children and family services, Department of Children and Family Services.

(2) The district attorney.

(3) The sheriff and any other law enforcement agency having responsibility in the district for the investigation of child abuse.

(4) The coroner or his designee who is a licensed medical professional with experience in the investigation of child abuse or the evaluation of child victims.

C. Professionals whose expertise can contribute significantly to the investigation and evaluation of allegations of child abuse or to the provision of services to child victims and their families include:

(1) A licensed medical professional with experience in the investigation of child abuse or the evaluation of child victims.

(2) A licensed mental health professional with experience in the investigation of child abuse or the evaluation of child victims.

(3) A representative of a child advocacy center that serves the judicial district or if no center exists within the district, a child advocate who is appointed by the juvenile court, or if there is no juvenile court, the division of the district court that hears juvenile cases, to ensure that the best interests of children remain at the forefront of planning and decisionmaking.

(4) A representative of any community agency or other professional who is knowledgeable about child abuse and who might contribute to the decisionmaking process involving the investigation, evaluation or treatment of child victims of abuse.

(5) The victim assistance coordinator of the judicial district.

D. As needed for a particular child abuse case, the team may include an ad hoc representative of any other community agency or a professional who can contribute to the investigation of the specific case or types of cases. (Acts 2003, No. 749, § 1.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Department of Children and Family Services” for “Department of Social Services” in (B)(1). In addition, the LSLI substituted “office of children and family services” for “office of community services” in (B)(1). See Acts 2010, No. 877, § 3.

Art. 513. Confidentiality policy.

A multidisciplinary team may obtain all information necessary to perform its official duties from any public agency, department or other organization, including material otherwise made confidential or privileged. Any confidential or privileged material or verbal information obtained by a team member during an investigation shall be disclosed only as necessary to other team members, and shall not be disclosed to any agency or individual not represented on the multidisciplinary team unless otherwise required by law. (Acts 2003, No. 749, § 1.)

Art. 514. Immunity from civil or criminal liability.

A. In the consideration of any child abuse case, a member of a multidisciplinary team shall not be liable for civil damages while acting in the official scope of his duties if the member, in good faith, refers a report of alleged child abuse for investigation, conducts an investigation, makes an investigative judgment or disposition, or releases or uses information for the purpose of protecting a child.

B. The limitation of civil liability in Subsection (A) of this Article does not apply if a multidisciplinary team member acts with gross negligence or in bad faith. (Acts 2003, No. 749, § 1.)

CHAPTER 2. CHILD ADVOCACY CENTERS.

Art. 521. Purpose.

The purpose of this Chapter is to protect children whose physical or mental health and welfare is substantially at risk of harm by sexual abuse, other physical abuse, neglect, or exploitation, and who may be further threatened by the conduct of others, by providing for interprofessional and interagency cooperation in the investigation of such allegations; by facilitating the exchange of information among agencies, serving as a meeting place of multidisciplinary investigative teams, and as a place of referral for interviewing child victims; by using a multidisciplinary team and case management approach thereby reducing to a minimum the number of times a child victim is questioned, thus reducing further trauma to the child; by providing for the training and continuing education of skilled professional interviewers of child victims; by collecting data, thereby improving cooperative interagency investigations; by providing the services needed by child victims and their families thereby assisting them in their recovery process; by maintaining the confidentiality of center records, in order to ensure the protection of the privacy of the child, his family, and any accused perpetrator; and by developing community outreach programs, thereby enhancing the community’s understanding of child abuse. (Acts 2003, No. 749, § 1.)

Art. 522. Applicability.

A. A child advocacy center is established and becomes subject to the provisions of this Chapter when all of the following have been accomplished:

(1) There is a multidisciplinary investigative team that is operational within the judicial district and in full compliance with the requirements of Part II of Chapter 1 of this Title.

(2) An agreement to use the services of a child advocacy center has been executed by representatives of the district attorney, the office of children and family services, Department of Children and Family Services, the coroner, the sheriff, and any other law enforcement agency having responsibility in the district for the investigation of child abuse.

(3) A nonprofit corporation certificate of incorporation has been issued or an agreement to create and assume responsibility for a child advocacy center has been executed by an existing nonprofit corporation or governmental unit.

B. A child advocacy center established before August 15, 2003, has six months from that date in which to revise, if necessary, its policies and procedures to comply with the requirements of this Chapter.

C. A child advocacy center may be established to serve the children and families of one or more judicial districts or parts thereof. (Acts 2003, No. 749, § 1.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Department of Children and Family Services” for “Department of Social Services” in (A)(2). In addition, the LSLI substituted “office of children and family services” for “office of community services” in (A)(2). See Acts 2010, No. 877, § 3.

Art. 523. Governance of child advocacy centers; board of directors; bylaws; staff.

A. A child advocacy center established after August 15, 2003, as an independent nonprofit corporation shall be governed by a child advocacy board of directors, hereafter referred to as a “board”, broadly representative of the community and organized in conformity with this Article. If a child advocacy center is a nonprofit corporation established before August 15, 2003, the corporation has until November 13, 2003, in which to revise, if necessary, its policies and procedures to comply with the requirements of this Chapter. All other Child Advocacy Centers under an umbrella of nonprofit corporations shall organize advisory councils or other groups that are broadly representative of the community and organized as nearly practicable in accordance with this Article to advise the corporation.

B. By a majority vote, the board shall adopt a written set of bylaws, multidisciplinary team investigative protocols in accordance with Articles 510 and 512 of this Title, interviewing guidelines and other written policies required by Article 524 of this Title, and a confidentiality policy in accordance with Article 525 of this Title. The board may add other bylaws or protocols as needed from time to time.

C. By a majority vote, the board shall also adopt necessary administrative policies and procedures, including provision for employees’ job descriptions, supervision, salary, insurance and other benefits, liability coverage, and a policy of nondiscrimination in hiring or service.

D. (1) The board shall employ a director and such additional administrative and service staff as needed to offer services.

(2) The board shall also cause the sheriff and the Department of Children and Family Services to request that the Louisiana Bureau of Criminal Identification and Information conduct an examination of the criminal history record and identification files of the bureau for any applicant seeking employment at a child advocacy center. The sheriff and the department shall provide a written certificate indicating whether any information was discovered or that no information was found, all in accordance with the applicable rules and regulations promulgated by the department.

(3) The board, to the fullest extent possible, shall strive to hire employees who reflect the diversity of the served community.

E. The board shall have authority to accept any funds appropriated by the state or by any local governmental unit, any funds or grants allocated to it by any agency of the state or local governmental unit, and by any private donations. The board shall also have authority to apply for, receive, and administer any federal or state grants in its own name.

F. Unless specifically provided for by this Article or by the provisions of the bylaws, the board and the operations of a child advocacy center shall be governed by the provisions of Chapter 2 of Title 12 of the Louisiana Revised Statutes of 1950. (Acts 2003, No. 749, § 1.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Department of Children and Family Services” for “Department of Social Services” in (D)(2). See Acts 2010, No. 877, § 3.

Art. 524. Responsibilities.

A. Every child advocacy center shall seek full membership in the National Children’s Alliance and remain in full compliance with its standards and shall be accredited and periodically reaccredited as required by the standards of the National Children’s Alliance. The cost of application for membership, accreditation and reaccreditation by the National Children’s Alliance will be the sole responsibility of the child advocacy center seeking such membership, accreditation or reaccreditation.

B. A child advocacy center shall be governed and managed so as to provide at a minimum, for the following:

(1) A comfortable, private setting that is both physically and psychologically safe for children.

(2) Sound program, fiscal and administrative practices.

(3) Policies, practices and procedures that are culturally competent. Cultural competency is defined as the capacity to function in more than one culture, requiring the ability to appreciate, understand and interact with members of diverse populations within the local community.

(4) A multidisciplinary investigative team in accordance with Article 522 of this Title that is diverse and expert.

(5) A written set of interagency protocols for an interdisciplinary and coordinated approach to the investigation of child abuse in accordance with Articles 510, 512, and 522 of this Title.

(6) Compliance with Article 511 of this Title and other policies, practices and procedures that require forensic interviews to be conducted in a manner which is neutral and fact-finding and coordinated to avoid duplicative interviewing.

(7) Specialized medical evaluations and treatment as part of the multidisciplinary investigative team response, either at the center or through coordination with and referral to other appropriate treatment providers.

(8) Specialized mental health services as part of the multidisciplinary investigative team response, either at the center or through coordination with and referral to other appropriate treatment providers.

(9) Victim support and advocacy as part of the multidisciplinary investigative team response, either at the center or through coordination with and referral to other appropriate treatment providers.

(10) A routine interdisciplinary case review process for purposes of decisionmaking, problem solving, systems coordination and information sharing concerning case status and services needed by the child and family.

(11) A comprehensive tracking system for monitoring case process and tracking case outcomes for team members consistent with ensuring confidentiality in accordance with Article 525 of this Title.

(12) A process for evaluating its effectiveness and its operations.

C. In addition, a center may provide space for medical evaluation, therapeutic intervention, support services for child abuse victims and their families, and community education about child abuse. It may also provide specialized interdisciplinary training for professionals involved with child abuse victims and their families and provide any other assistance or service approved by the center’s board. (Acts 2003, No. 749, § 1.)

Art. 525. Confidentiality policy; exceptions.

A. The files, reports, records, communications, working papers or videotaped interviews used or developed in providing services under this Chapter are confidential and not subject to the public records, R.S. 44:1 et seq. Disclosure may only be made to a member of a multidisciplinary investigative team who is engaged in the investigation of a particular case and who needs access to the information in order to perform his duties for purposes consistent with this Chapter.

B. Any public or private department, agency or organization may share with a child advocacy center information that is made confidential by law when it is needed to provide or secure services under this Chapter. Confidential information shared with or provided to a center remains the property of the providing organization. (Acts 2003, No. 749, § 1.)

Art. 526. Immunity from civil or criminal liability.

A. A board member, staff member, or volunteer of a child advocacy center shall not be liable for civil damages, while acting in the official scope of his or her duties, if the person in good faith makes a recommendation, gives an opinion or releases or uses information for the purpose of protecting a child.

B. The limitation of civil liability in Paragraph A of this Article does not apply if a board member, staff member, or volunteer of a child advocacy center acts with gross negligence or in bad faith. (Acts 2003, No. 749, § 1.)

CHAPTER 3. CHILDREN’S ADVOCACY CLEARINGHOUSE.

Art. 531. Children’s advocacy clearinghouse; establishment; purpose.

The legislature finds that the establishment of the Children’s Advocacy Clearinghouse by the Louisiana Commission on Law Enforcement and Administration of Criminal Justice for the processing of child sex abuse cases among the various responsible agencies is in the best interest of the children of Louisiana. (Acts 2003, No. 749, § 1.)

2003 Amendments. — Acts 2003, No. 749, § 1, effective August 15, 2003, redesignated former 501 as 531.

Art. 532. Creation.

The Children’s Advocacy Clearinghouse is hereby created and established under the jurisdiction of the Louisiana Commission on Law Enforcement and Administration of Criminal Justice in the office of the governor. (Acts 2003, No. 749, § 1.)

2003 Amendments. — Acts 2003, No. 749, § 1, effective August 15, 2003, redesignated former 502 as 532.

Art. 533. Duties of the Louisiana Commission on Law Enforcement and Administration of Criminal Justice.

The Louisiana Commission on Law Enforcement and Administration of Criminal Justice shall:

(1) Assist local law enforcement and prosecutorial agencies in the development of programs, resources, or expertise which promote the detection and prosecution of offenders committing crimes of sexual abuse against children.

(2) Provide information, relative to child sexual abuse, child sexual abuse programs, including programs dealing with prevention, detection, and treatment of sex abuse to various units of state and local government and other interested parties.

(3) Assist units of local government and qualified private nonprofit institutions in identifying sources of funding to begin the operation of coordinated children’s advocacy programs in the state. (Acts 1994, 3rd Ex. Sess., No. 69, § 1, eff. July 7, 1994; Acts 1995, No. 1305, § 1, eff. June 26, 1995; Acts 2003, No. 749, § 1, eff. Aug. 15, 2003.)

2003 Amendments. — Acts 2003, No. 749, § 1, effective August 15, 2003, redesignated former 503 as 533.

CHAPTER 4. INFORMATION SHARING.

Editor’s Notes. — Acts 2005, No. 119, § 1, effective June 21, 2005, enacted Chapter 4 of Title V of the Children’s Code, comprised of Articles 541 through 546.

Art. 541. Legislative findings; purposes; goals.

A. In an effort to reform and restructure the juvenile justice system and to improve the availability and quality of programs and services available to assist children who are at risk of becoming part of the system, as well as those who are already involved in the juvenile justice system, the legislature supports interagency efforts to gather comprehensive data and to actively share and disseminate data among those agencies responsible for making informed decisions regarding the treatment, care, security, and rehabilitation of children within the state.

B. The legislature finds that the sharing and integration of appropriate data and information may have numerous benefits for the children and families involved in the juvenile justice system, as well as for the state and local agencies attempting to provide services for them.

C. The legislature finds that such data sharing and integration can serve the best interests of the child and the family, contribute to higher levels of effectiveness in service delivery, greater efficiency and productivity, and eventually reductions in the costs of juvenile justice services. Specifically, such data sharing and integration can reduce redundant data entry, expedite the processing of cases, provide for more timely service delivery, ensure more accurate and up-to-date information, assist in the development of a seamless system of services, and contribute to better performance and greater accountability by all involved parties.

D. The legislature finds that the goals and purposes of this Chapter, including the goal to develop a seamless system of services for children and their families, would be furthered by the development of a central repository of data for planning and evaluation purposes and urges the Children’s Cabinet to work towards the development of such a central repository. (Acts 2005, No. 119, § 1, eff. June 21, 2005.)

Editor’s Notes. — Acts 2005, No. 119, § 1, effective June 21, 2005, enacted Chapter 4 of Title V of the Children’s Code, comprised of Articles 541 through 546.

Art. 542. Definitions.

For the purposes of this Chapter, “juvenile justice system” means the system of public and private services in Louisiana that includes prevention, early identification, early intervention, child protection, law enforcement, prosecution, defense, adjudication, diversion and informal processing, probation, corrections, aftercare, transitional living, and other services provided to children and families who either are or are likely to be brought into a court with juvenile jurisdiction because of problems such as abuse, neglect or abandonment, mental illness, substance abuse, aspects of a divorce and breakup of families, pre-delinquency, social irresponsibility or delinquent behavior, or spousal abuse involving children. (Acts 2005, No. 119, § 1, eff. June 21, 2005.)

Art. 543. Interagency information sharing; interagency agreements.

A. Through the Children’s Cabinet, the agencies specified in Article 543(F) shall develop policies to facilitate interagency information sharing in the most effective and expeditious manner. However, the adoption of formal policies shall not be prerequisite to the implementation of the provisions of this Chapter.

B. The Children’s Cabinet shall facilitate the development of interagency agreements and cooperation regarding the sharing of data concerning children and families involved in the juvenile justice system.

C. Interagency agreements shall include provisions regarding the specific data to be shared among agencies, the person or persons allowed by each party to have access to the other party’s data, and the security arrangements between parties to ensure the protection of the data from unauthorized access that may threaten the privacy of persons and the confidentiality of the data.

D. Interagency agreements shall be in writing and a copy shall be furnished to the court exercising juvenile jurisdiction, the Children’s Cabinet, and to each agency involved in the treatment, care, and rehabilitation of the child.

E. The Children’s Cabinet shall provide procedures, which may include a forum, for the presentation of interagency recommendations and the resolution of disagreements relating to the contents of interagency agreements or the performance by the parties of their respective obligations under such agreements.

F. Agencies involved in facilitating agreements regarding the sharing of information regarding children and families shall include:

(1) The Department of Children and Family Services.

(2) The Department of Health and Hospitals.

(3) The Department of Education.

(4) Youth services of the Department of Public Safety and Corrections.

(5) The Department of Labor.

(6) Courts exercising juvenile jurisdiction.

(7) Offices of district attorneys.

(8) Law enforcement agencies.

(9) City, parish, and other local public school boards.

(10) Truancy assistance service centers.

(11) Families in Need of Services offices. (Acts 2005, No. 119, § 1, eff. June 21, 2005.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Department of Children and Family Services” for “Department of Social Services” in (F)(1). See Acts 2010, No. 877, § 3.

Quoted Statutory Material. — Acts 2005, No. 119, § 5, provides that “(A) Each agency specified in Children’s Code Article 543(F) as enacted in Section 1 of this Act [Acts 2005, No. 119] involved in facilitating agreements regarding the sharing of information regarding children shall take whatever action as may be necessary, including the development or promulgation of policies, rules, or forms, for the implementation and administration of the provisions of this Act by January 1, 2006, and shall take any and all necessary actions to comply with the spirit and intent of this Act and share information in a manner consistent with the provisions of the Act to the extent possible prior to January 1, 2006.

“(B) The provisions of this Section shall become effective upon signature by the governor [June 21, 2005] or, if this Act is not signed by the governor, upon expiration of the time for bills to become law without signature by the governor, as provided in Article III, Section 18 of the Constitution of Louisiana. If vetoed by the governor and subsequently approved by the legislature, the provisions of this Section shall become effective on the day following such approval.”

Art. 544. Request for information; order for release.

A. (1) Notwithstanding any other provision of law to the contrary, any state agency providing services to children and their families, which shall include but is not limited to the Department of Health and Hospitals, the Department of Children and Family Services, youth services of the Department of Public Safety and Corrections, and the Department of Education, and any city, parish, or other local public school board is hereby authorized to request in writing, which shall include but shall not be limited to an email or electronic communication, from any other state agency or city, parish, or other local public school board any information, data, reports, or records in its possession which are relevant and necessary to the performance of the requesting agency’s duties to children and their families. This written request shall include the specific purpose for which the information, data, reports, or records are being requested.

(2) Any state agency, including but not limited to those listed in Subparagraph (A)(1) of this Article, or any city, parish, or other local public school board which is either requesting such information or which possesses such information shall exercise due diligence in taking reasonable measures to remove any barriers to the release, exchange, or sharing of information which is otherwise protected by law, regulation, or protective order of a court or administrative tribunal of competent jurisdiction, including obtaining such consent, authorization, or waiver as may be required. If written consent, waiver of confidentiality, or other authorization from the person who is the subject of the information or such person’s legal representative is necessary to permit the release, exchange, or sharing of information, the agency or school board requesting the information shall have the primary responsibility for obtaining such consent, waiver, or other authorization. In all other cases, the primary responsibility for removing a barrier to the release, exchange, or sharing of such protected information shall rest with the agency or school board, as the case may be, which is more reasonably able to take the necessary measures under the particular circumstances, and such agency or school board, as the case may be, shall take such necessary measures.

(3) Once a written request is made pursuant to Subparagraph (A)(1) of this Article, the state agency or the city, parish, or other local public school board which possesses the information, data, reports, or records shall release such information to the requesting agency no later than fifteen days after receipt of the written request, except as otherwise provided in Paragraph (B) of this Article.

B. Within fifteen days after receipt of the written request, the agency or school board in possession of the information may apply to a court of competent jurisdiction for an order denying the request or limiting the scope of information to be released.

C. Unless a court order has been timely sought pursuant to Paragraph (B) of this Article, if the agency or school board in possession of the information fails or refuses to release such information within fifteen days after receipt of the written request, the requesting agency shall have the right to file a rule in a court of competent jurisdiction requiring the agency or school board in possession of the requested information to show cause why the requested information should not be released.

D. (1) A motion or rule to show cause filed pursuant to this Article shall state the reasons why the applying agency is seeking the release of the information, or why the information request should be limited, restricted, or denied, as applicable, and shall describe with particularity the information that is the subject of the application. No names or other personal identifying information or data regarding a child or family shall be included.

(2) If no opposition to the motion or rule is filed or no appearance in opposition is made, it shall be deemed to be unopposed and the court shall issue an ex parte order granting the relief sought, unless the court finds that the relief requested is clearly contrary to law or not in the best interest of the child, in which event the court shall have the authority to fashion such relief as it deems appropriate.

(3) The court shall give preference to proceedings filed pursuant to this Chapter in order to expedite the provision of services to children and families.

E. If a court is presently exercising juvenile jurisdiction over the child or his family, such court shall be the court of competent jurisdiction for the purposes of this Article. (Acts 2005, No. 119, § 1, eff. June 21, 2005.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Department of Children and Family Services” for “Department of Social Services” in (A)(1). See Acts 2010, No. 877, § 3.

Art. 545. Confidentiality.

A. Any court order rendered or interagency information sharing agreement entered into pursuant to this Chapter shall specify the conditions under which information is to be made available to authorized parties, and shall include procedures for preserving the confidentiality of all records and information pertaining to a child.

B. Disclosure of information pursuant to any interagency information sharing agreement shall only be made between authorized persons within agencies that are involved in the assessment, diagnosis, treatment, care, or rehabilitation of children and for the purpose of ensuring cooperation and coordination of all agencies in providing services to children and their families. (Acts 2005, No. 119, § 1, eff. June 21, 2005.)

Art. 546. Immunity from civil or criminal liability.

A. Any person or agency acting in the performance and scope of official public duties in good faith pursuant to this Chapter or pursuant to an interagency agreement who or which discloses any confidential information regarding a child or his family shall have immunity from any liability, civil, criminal, or otherwise, that might result by reason of the type of information disclosed.

B. The limitation on liability of Paragraph A of this Article shall not apply if a person or agency acts with gross negligence or in bad faith. (Acts 2005, No. 119, § 1, eff. June 21, 2005.)

CHAPTER 5. LEGAL REPRESENTATION OF CHILDREN.

Editor’s Notes. — Acts 2006, No. 271, § 1, effective August 15, 2006, enacted Chapter 5 of Title V of the Louisiana Children’s Code, comprised of Articles 551 through 560.

PART 1. GENERAL PROVISIONS.

Art. 551. Legislative findings.

The legislature finds that society has a responsibility to protect children from abuse and neglect. Provision of independent counsel for abused and neglected children is an essential due process right provided by Louisiana law to ensure sound and fair decisionmaking concerning children’s safety, permanency, and well-being. Counsel providing representation in child protection proceedings should have specialized knowledge and skills essential for effective representation, and should participate in multidisciplinary interaction together with other professionals involved with the child, including interdisciplinary communication, investigation, discovery, meetings, conferences, proceedings, and administrative hearings. Resources to support the provision of legal representation of children should be used efficiently and equitably to assure qualified representation throughout the state. (Acts 2006, No. 271, § 1, eff. Aug. 15, 2006; Acts 2008, No. 567, § 1, eff. Aug. 15, 2008; Acts 2008, No. 752, § 1, eff. Aug. 15, 2008.)

Editor’s Notes. — Acts 2006, No. 271, § 1, effective August 15, 2006, enacted Chapter 5 of Title V of the Louisiana Children’s Code, comprised of Articles 551 through 560.

2008 Amendments. — Acts 2008, No. 567, § 1, effective June 30, 2008, inserted “and should participate ... proceedings, and administrative hearings.”

Acts 2008, No. 752, § 1, effective August 15, 2008, added “and should participate ... proceedings, and administrative hearings” and made a minor stylistic change.

Art. 552. Definitions.

As used in this Chapter:

(1) “Child abuse and neglect case” means a child protection proceeding conducted by a court exercising juvenile jurisdiction involving the abuse or neglect of children as provided specifically in Titles VI, X, XI, and XII of the Louisiana Children’s Code.

(2) “Program” means the Child Advocacy Program established in accordance with Children’s Code Article 558. (Acts 2006, No. 271, § 1, eff. Aug. 15, 2006.)

Art. 553. Access to child; records; communication.

A. Any attorney representing a child in a child abuse and neglect case as defined herein shall have access to and the opportunity to consult with the child whenever necessary in the performance of his duties and shall have ready access to view and copy all medical, mental health, developmental disability, and education records pertaining to his client.

B. The person or facility with whom the child is placed shall provide adequate access and privacy for the purpose of attorney-client consultation.

C. A child shall have the right to communicate in any manner in private with counsel at all times. (Acts 2006, No. 271, § 1, eff. Aug. 15, 2006.)

PART 2. CHILD ADVOCACY PROGRAM.

Art. 557. Purpose.

The purpose of this Part is to provide for an effective and efficient system of providing qualified legal representation for children in child abuse and neglect cases. (Acts 2006, No. 271, § 1, eff. Aug. 15, 2006.)

Art. 558. Child Advocacy Program; establishment.

A Child Advocacy Program is hereby established within the Mental Health Advocacy Service authorized pursuant to R.S. 28:64. (Acts 2006, No. 271, § 1, eff. Aug. 15, 2006.)

Art. 559. Organization; board of trustees; director.

A. The Child Advocacy Program shall be governed by the board of trustees established pursuant to R.S. 28:64(A)(3).

B. The duties of the board of trustees enumerated in R.S. 28:64(B) shall be applicable to this program, including all of the following specific duties:

(1) To establish general policy guidelines for the operation of the program to provide legal counsel and representation for children in child abuse and neglect cases of this state in order to ensure that their legal rights are protected. However, the board shall not have supervisory power over the conduct of particular cases.

(2) To review and evaluate the operations of the program and emphasize special training for attorneys hired by the service.

(3) To review and approve an annual budget for the program.

(4) To review and approve an annual report on the operation of the program and submit such report to the legislature, the governor, and the chief justice of the supreme court.

C. The duties of the director enumerated in R.S. 28:64(C) shall be applicable to the program, including all of the following specific duties:

(1) To organize and administer a program to provide legal counsel and representation for children in child abuse and neglect cases of this state in order to ensure that their rights are protected, subject to the approval of the board of trustees.

(2) To identify the needs of children in child abuse and neglect cases for legal counsel and representation within the state and the resources necessary to meet those needs, subject to the approval of the board of trustees.

(3) To institute or cause to be instituted such legal proceedings as may be necessary to enforce and give effect to any of the duties or powers of the program.

(4) To hire and train attorneys and other professional and nonprofessional staff that may be necessary to carry out the functions of the program. All attorneys representing children through this program shall be licensed to practice law in Louisiana and be qualified in accordance with Supreme Court Administrative Rules, Rule J. Special Rules for Cases Involving the Protection of Children.

(5) To establish official rules and regulations for the conduct of work of the program, subject to the approval of the board of trustees.

(6) To take such actions as he deems necessary and appropriate to secure private and state, federal, or other public funds to help support the program, subject to the approval of the board of trustees.

(7) To have the ability to contract with organizations or individuals for the provision of legal services for children in child abuse and neglect cases, subject to the approval of the board of trustees. (Acts 2006, No. 271, § 1, eff. Aug. 15, 2006.)

Art. 560. Duties of the program; qualifications of counsel.

A. The program shall provide qualified legal counsel to children in child abuse and neglect cases, subject to availability as determined by the director.

B. Representation of children in child abuse and neglect cases shall comply with the provisions of Part III of Rule J of the Administrative Rules of the Supreme Court, including qualifications of appointed counsel and child attorney standards. (Acts 2006, No. 271, § 1, eff. Aug. 15, 2006.)

CHAPTER 6. LEGAL REPRESENTATION OF INDIGENT PARENTS.

Editor’s Notes. — Acts 2007, No. 95, § 1, enacted Chapter 6 of Title V of the Louisiana Children’s Code, comprised of Articles 571 through 575.

PART 1. GENERAL PROVISIONS.

Art. 571. Legislative findings.

A. The legislature finds that society has a responsibility to provide indigent parents with quality legal representation in child abuse and neglect cases. Provision of counsel for indigent parents is an essential due process right provided by Louisiana law to ensure sound and fair decisionmaking concerning children’s safety, permanency, and well-being. Legal counsel providing representation in child abuse and neglect cases should have specialized knowledge and skills essential for effective representation. Resources to support the provision of legal representation of indigent parents should be used efficiently and equitably to assure qualified representation throughout the state.

B. The legislature finds that there is a need for a more uniform system of representation of indigent parents statewide that provides for appropriate oversight, minimization of potential conflicts, and adequate local and state funding. To this end, the legislature finds that local public defender offices representing children in child abuse and neglect cases should transition within a defined period of time to representing indigent parents consistent with a statewide implementation plan to be developed by the Louisiana Indigent Defense Assistance Board, or any successor to that board in conjunction with the Task Force on Legal Representation in Child Protection Cases created by House Concurrent Resolution No. 44 of the 2003 Regular Session of the Legislature.

C. The uniform standards and guidelines and the program to provide for representation of indigent parents in child abuse and neglect cases shall be incrementally implemented and effected throughout the state with a full implementation goal of July 1, 2012. (Acts 2007, No. 95, § 1, eff. Aug. 15, 2007.)

Editor’s Notes. — Acts 2007, No. 95, § 1, enacted Chapter 6 of Title V of the Louisiana Children’s Code, comprised of Articles 571 through 575.

Art. 572. Definitions.

As used in this Chapter:

(1) “Child abuse and neglect case” means a child protection proceeding conducted by a court exercising juvenile jurisdiction involving the abuse or neglect of children as provided specifically in Titles VI and X of the Louisiana Children’s Code.

(2) “Indigent Parents’ Program” means the Indigent Parents’ Representation Program established in accordance with Louisiana Children’s Code Article 574. (Acts 2007, No. 95, § 1, eff. Aug. 15, 2007.)

PART 2. INDIGENT PARENTS’ REPRESENTATION PROGRAM.

Art. 573. Purpose.

The purpose of this Part is to provide for an effective and efficient system of providing qualified legal representation for indigent parents in child abuse and neglect cases. (Acts 2007, No. 95, § 1, eff. Aug. 15, 2007.)

Art. 574. Indigent Parents’ Representation Program; establishment.

An Indigent Parents’ Representation Program is hereby established to be developed within the Louisiana Indigent Defense Assistance Board, or its successor in accordance with the provisions of R.S. 15:185.1 through 185.9. (Acts 2007, No. 95, § 1, eff. Aug. 15, 2007.)

Art. 575. Duties of the program; qualifications of counsel.

A. The program shall provide qualified legal counsel to indigent parents in child abuse and neglect cases in accordance with the provisions of R.S. 15:185.1 through 185.9.

B. Legal representation of indigent parents in child abuse and neglect cases shall comply with standards promulgated by the Indigent Defense Assistance Board, or any successor to that board in accordance with R.S. 15:185.1 through 185.9 to ensure competent and fair representation. (Acts 2007, No. 95, § 1, eff. Aug. 15, 2007.)
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CHAPTER 1. PRELIMINARY PROVISIONS; DEFINITIONS.

Art. 601. Purpose.

The purpose of this Title is to protect children whose physical or mental health and welfare is substantially at risk of harm by physical abuse, neglect, or exploitation and who may be further threatened by the conduct of others, by providing for the reporting of suspected cases of abuse, exploitation, or neglect of children; by providing for the investigation of such complaints; and by providing, if necessary, for the resolution of child in need of care proceedings in the courts. The proceedings shall be conducted expeditiously to avoid delays in achieving permanency for children. This Title is intended to provide the greatest possible protection as promptly as possible for such children. The health, safety, and best interest of the child shall be the paramount concern in all proceedings under this Title. This Title shall be construed in accordance with Article 102. This Title shall be administered and interpreted to avoid unnecessary interference with family privacy and trauma to the child, and yet, at the same time, authorize the protective and preventive intervention needed for the health, safety, and well-being of children. (Acts 1991, No. 235, § 6, eff. Jan. 1, 1992; Acts 1999, No. 449, § 1, eff. July 1, 1999.)

1999 Amendments. — Acts 1999, No. 449, § 1, effective July 1, 1999, in (601), inserted “The proceedings shall be conducted expeditiously to avoid delays in achieving permanency in children,” inserted “The health, safety, and best interest of the child shall be the paramount concern in all proceedings under this Title. This title shall be construed in accordance with Article 102,” substituted “for” for “to safeguard and enhance,” inserted a comma following “health,” and inserted “safety.”

COMMENTARY

Louisiana Official Revision Comments

1999. — (a) In 1997, Congress enacted the Adoption & Safe Families Act of 1997, 42 U.S.C. 601 et seq., P.L. 105-89, popularly known as “ASFA,” This statute was an outgrowth of growing legislative and public concern about the foster care system which though intended to provide temporary protection for a child, all too often became a permanent way of life. Children were sometimes needlessly removed from their parents’ care, and the prospects for successful family reunification faded over time. Some improvement in services to abused or neglected children was accomplished by the Adoption Assistance and Child Welfare Act of 1980, P.L. 96-272, but the child’s needs for an expedited determination of custody and a safe and permanent home continued to be ignored in public welfare agency policy.

(b) Four principal reforms underlie ASFA policy: that the safety of children is paramount in custody decision making; that foster care is temporary and that agency and judicial decision making must be expedited in order to optimize the child’s needs for a stable and permanent home; that the state’s duty to make “reasonable efforts” to reunify a family is subordinate to legitimate concerns about the child’s health and safety; and that states will be held accountable for their efforts to reduce the number of children who are stranded in the foster care system. There are multiple barriers to the achievement of a permanent home for abused or neglected children. Resolution requires the cooperation of social welfare agencies, the courts, and the community.

(c) While family privacy and preservation remain important goals, federal and state policy must reflect a priority for the health and safety of the child. ASFA requires that states expressly articulate this principle and ensure that during any stay in foster home care, the child will be protected. This statute stresses that the child’s health and safety is the paramount concern in determining what is reasonable and consistent with the department’s plan for timely, permanent placement of a child. Among other revisions, prospective foster or adoptive parents must be investigated for criminal and child abuse records and approved as custodians before a child can be placed in their care with federal support. See R.S. 46:283; R.S. 46:1401 et seq.; and Louisiana Administrative Code, Title 48, Chapter 41, Section 4113(C).

1991. — The primary source of this article is R.S. 14:403(A), as amended in 1988, broadened to cover child in need of care proceedings.
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FAMILY LAW

• Child Custody

•• Enforcement

••• General Overview. — Trial court did not err in granting custody of a minor child to the office of community services (OCS) rather than the child’s grandparents, where it found that the grandmother’s inability to contain her negativity towards the child’s other family members interfered with the reunification plan. State ex rel. T.M., 869 So. 2d 339, 2004 La. App. LEXIS 625 (Mar. 24, 2004).

•• Jurisdiction

••• General Overview. — The exercise of jurisdiction pursuant to former La. Code Juv. Proc. Ann. art. 15 (now La. Child. Code Ann. art. 604), and by reference, former La. Rev. Stat. Ann. § 14:403 (now La. Child. Code Ann. art. 601 et seq.), was the only means whereby the State on its own initiative could acquire custody of a child which did not depend upon the consent of the parents. State in Interest of Boutte v. Rogers, 428 So. 2d 1284, 1983 La. App. LEXIS 7994 (Mar. 9, 1983).

• Family Protection & Welfare

•• Children

••• General Overview. — Louisiana Department of Social Services’s complaint that the trial court erroneously refused to relieve it of supervision of visitation between a child and her mother was rejected under La. Child. Code Ann. art. 601 because the supervision requirement was imposed based on the Department’s own allegations that unsupervised visits would place the child at risk. State ex rel. E.P., 776 So. 2d 1255, 2000 La. App. LEXIS 3434 (Dec. 20, 2000).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Addresses various questions concerning state jurisdiction over Belle Chasse Academy, a type 2 charter school located on a federal military base. Opinion No. 04-0148. 2004 La. AG LEXIS 359.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Article 613 of the Louisiana Children’s Code: Child Abuse Investigations in the Twilight of the Fourth Amendment. 55 La. L. Rev. 361 (November, 1994).

Comment: Proposed Legislation for Safely Regulating the Increasing Number of Living Organ and Tissue Donations by Minors. 61 La. L. Rev. 433 (Winter, 2001).

Art. 602. General applicability.

Except as otherwise specified in this Title, all provisions of the Code remain applicable. (Acts 1991, No. 235, § 6, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — Most of the procedures governing child in need of care proceedings will be found in this Title. The next sources of law for the resolution of any issue are the provisions of Titles I, III, and IV of this Code. As a last resort, Articles 104 and 105 make the Code of Civil Procedure and the Code of Evidence sources of appropriate law.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S.13:1569, 1570, 1577, 1578.1, 1580, 1699, 1809, 14:403, 17:226, 46:236.1, 46:1251, 1458, 1902, 1903, 1905, 1906 and 1907 Acts 257, 587 and 588 Act 257 (1978) amended and reenacted R.S.13:1578.1 deals with status offenders only by negative implication, in that it allows only juveniles charged with committing a delinquent act to be detained in a detention facility. Therefore, the only restriction place on a law enforcement agency when dealing with status offenders is that, as a general rule, such juvenile may not be place in detention facilities, OPINION No. 78-180, La. Atty. Gen. Op. No. 1978-180; 1978 La. AG LEXIS 236.

R.S. 14:403, OPINION No. 85-865, La. Atty. Gen. Op. No. 1985-865; 1985 La. AG LEXIS 245.

General discussion of DHHR’s authority to require licensing and registration of day care centers and of its authority to inspect and/or investigate allegations of child abuse in day care centers., OPINION NUMBER 85-244, La. Atty. Gen. Op. No. 1985-244; 1985 La. AG LEXIS 609.

On-site police investigations of allegedly abused students should only be allowed in emergency situations. R.S. 14:403, 14:403(G)(5) 14:403(D)(1), 14:403(d)(3), 17:156, OPINION No. 85-41, La. Atty. Gen. Op. No. 1985-41; 1985 La. AG LEXIS 787.

The district attorney is not mandated to draft and file petitions to have a child adjudged in need of care unless in his discretion he so chooses., OPINION No. 86-746, La. Atty. Gen. Op. No. 1986-746; 1986 La. AG LEXIS 225.

Health care professionals must report all suspected cases of child abuse or neglect. Good faith immunity applies to all reports made under R.S. 14:403 R.S. 14:403 (A)(B)(D), OPINION No. 86-773, La. Atty. Gen. Op. No. 1986-773; 1986 La. AG LEXIS 251.

La. R.S. 14:403, OPINION No. 88-147, La. Atty. Gen. Op. No. 1988-147; 1988 La. AG LEXIS 123.

Expenses for medical investigation of rape or sexual assault case may be billed to police jury through coroner; medical investigation expenses for child abuse should be billed through child protection unit or coroner; sheriff has no liability for medical expense in spousal abuse., OPINION NUMBER 89-78, La. Atty. Gen. Op. No. 1989-78; 1989 La. AG LEXIS 502.

Court order for removal of juvenile in need of care may be oral in exceptional circumstances, OPINION NUMBER 90-538, La. Atty. Gen. Op. No. 1990-538; 1990 La. AG LEXIS 407.


Art. 603. Definitions.

As used in this Title:

(1) “Abuse” means any one of the following acts which seriously endanger the physical, mental, or emotional health and safety of the child:

(a) The infliction, attempted infliction, or, as a result of inadequate supervision, the allowance of the infliction or attempted infliction of physical or mental injury upon the child by a parent or any other person.

(b) The exploitation or overwork of a child by a parent or any other person.

(c) The involvement of the child in any sexual act with a parent or any other person, or the aiding or toleration by the parent or the caretaker of the child’s sexual involvement with any other person or of the child’s involvement in pornographic displays, or any other involvement of a child in sexual activity constituting a crime under the laws of this state.

(2) “Administrative review body” means a panel of appropriate persons, at least one of whom is not responsible for the case management of or delivery of services to either the child or the parents who are the subject of the review, including the citizen review boards, state hearing examiners, special department reviewers, or department personnel.

(3) “Caretaker” means any person legally obligated to provide or secure adequate care for a child, including a parent, tutor, guardian, legal custodian, foster home parent, an employee of a public or private day care center, an operator or employee of a registered family child day care home, or other person providing a residence for the child.

(4) “Case review hearing” means a review hearing by a court or administrative review body for the purpose of determining the continuing necessity for and appropriateness of the child’s placement, to determine the extent of compliance with the case plan, to determine the extent of progress which has been made toward alleviating or mitigating the causes necessitating placement, and to project a likely date by which the child may be permanently placed.

(5) “Child” means a person under eighteen years of age who, prior to juvenile proceedings, has not been judicially emancipated under Civil Code Article 385 or emancipated by marriage under Civil Code Articles 379 through 384.

(6) “Child care agency” means any public or private agency exercising custody of a child.

(7) “Child pornography” means visual depiction of a child engaged in actual or simulated sexual intercourse, deviate sexual intercourse, sexual bestiality, masturbation, sadomasochistic abuse, or lewd exhibition of the genitals.

(8) “Concurrent planning” means departmental efforts to preserve and reunify a family, or to place a child for adoption or with a legal guardian which are made simultaneously.

(9) “Court-appointed or court-approved administrative body” means a body appointed or approved by a court and subject to the court’s supervision for the purposes of assisting the court with permanency hearings, including magistrates or other court or noncourt personnel. This body shall not be a part of the Department of Children and Family Services or the Department of Public Safety and Corrections, nor subject to the supervision or direction of either department.

(10) “Crime against the child” shall include the commission of or the attempted commission of any of the following crimes against the child as provided by federal or state statutes:

(a) Homicide.

(b) Battery.

(c) Assault.

(d) Rape.

(e) Sexual battery.

(f) Kidnapping.

(g) Criminal neglect.

(h) Criminal abandonment.

(i) Incest.

(j) Carnal knowledge of a juvenile.

(k) Indecent behavior with juveniles.

(l) Pornography involving juveniles.

(m) Molestation of a juvenile or a person with a physical or mental disability.

(n) Crime against nature.

(o) Cruelty to juveniles.

(p) Contributing to the delinquency or dependency of children.

(q) Sale of minor children.

(r) Human trafficking.

(s) Trafficking of children for sexual purposes.

(11) “Department” means the Louisiana Department of Children and Family Services.

(12) “Foster care” means placement in a foster family home, a relative’s home, a residential child caring facility, or other living arrangement approved and supervised by the state for provision of substitute care for a child in the department’s custody. Such placement shall not include a detention facility.

(13) “Foster parent” means an individual who provides residential foster care with the approval and under the supervision of the department for a child in its custody.

(14) “Institutional abuse or neglect” means any case of child abuse or neglect that occurs in any public or private facility that provides residential child care, treatment, or education.

(15) “Mandatory reporter” is any of the following individuals:

(a) “Health practitioner” is any individual who provides health care services, including a physician, surgeon, physical therapist, dentist, resident, intern, hospital staff member, podiatrist, chiropractor, licensed nurse, nursing aide, dental hygienist, any emergency medical technician, a paramedic, optometrist, medical examiner, or coroner, who diagnoses, examines, or treats a child or his family.

(b) “Mental health/social service practitioner” is any individual who provides mental health care or social service diagnosis, assessment, counseling, or treatment, including a psychiatrist, psychologist, marriage or family counselor, social worker, member of the clergy, aide, or other individual who provides counseling services to a child or his family.

(c) “Member of the clergy” is any priest, rabbi, duly ordained clerical deacon or minister, Christian Science practitioner, or other similarly situated functionary of a religious organization, except that he is not required to report a confidential communication, as defined in Code of Evidence Article 511, from a person to a member of the clergy who, in the course of the discipline or practice of that church, denomination, or organization, is authorized or accustomed to hearing confidential communications, and under the discipline or tenets of the church, denomination, or organization has a duty to keep such communications confidential. In that instance, he shall encourage that person to report the allegations to the appropriate authorities in accordance with Article 610.

(d) “Teaching or child care provider” is any person who provides or assists in the teaching, training and supervision of a child, including any public or private teacher, teacher’s aide, instructional aide, school principal, school staff member, bus driver, coach, professor, technical or vocational instructor, technical or vocational school staff member, college or university administrator, college or university staff member, social worker, probation officer, foster home parent, group home or other child care institutional staff member, personnel of residential home facilities, a licensed or unlicensed day care provider, or any individual who provides such services to a child in a voluntary or professional capacity.

(e) Police officers or law enforcement officials.

(f) “Commercial film and photographic print processor” is any person who develops exposed photographic film into negatives, slides, or prints, or who makes prints from negatives or slides for compensation.

(g) Mediators appointed pursuant to Chapter 6 of Title IV.

(h) A parenting coordinator appointed pursuant to R.S. 9:358.1 et seq.

(i) A court-appointed special advocates (CASA) volunteer under the supervision of a CASA program appointed pursuant to Chapter 4 of Title IV.

(j) “Organizational or youth activity provider” is any person who provides organized activities for children, including administrators, employees, or volunteers of any day camp, summer camp, youth center, or youth recreation programs or any other organization that provides organized activities for children.

(k) School coaches, including but not limited to public technical or vocational school, community college, college, or university coaches and coaches of intramural or interscholastic athletics.

(16) “Neglect” means the refusal or unreasonable failure of a parent or caretaker to supply the child with necessary food, clothing, shelter, care, treatment, or counseling for any injury, illness, or condition of the child, as a result of which the child’s physical, mental, or emotional health and safety is substantially threatened or impaired. Neglect includes prenatal neglect. Consistent with Article 606(B), the inability of a parent or caretaker to provide for a child due to inadequate financial resources shall not, for that reason alone, be considered neglect. Whenever, in lieu of medical care, a child is being provided treatment in accordance with the tenets of a well-recognized religious method of healing which has a reasonable, proven record of success, the child shall not, for that reason alone, be considered to be neglected or maltreated. However, nothing herein shall prohibit the court from ordering medical services for the child when there is substantial risk of harm to the child’s health or welfare.

Subdivision (17), as enacted by Acts 2007, No. 396, § 1, is effective if and when sufficient funds are appropriated by the legislature for such purposes.

(17) “Newborn” means a child who is not more than thirty days old, as determined within a reasonable degree of medical certainty by an examining physician.

(18) “Other suitable individual” means a person with whom the child enjoys a close established significant relationship, yet not a blood relative, including a neighbor, godparent, teacher and close friend of the parent. Relative for the purpose of this title means an individual with whom the child has established a significant relationship by blood, adoption, or affinity.

(19) “Permanency hearing” means a hearing for the purpose of determining the permanent plan for the child.

(20) “Permanent placement” means:

(a) Return of the legal custody of a child to his parent(s).

(b) Placement of the child with adoptive parents pursuant to a final decree of adoption.

(c) Placement of the child with a legal guardian.

(21) “Person” means any individual, partnership, association, agency, or corporation, and specifically shall include city, parish, or state law enforcement agencies, and a parish or city school board or a person employed by a parish or city school board.

This version of Subdivision (22) is effective until sufficient funds are appropriated by the legislature for such purposes. See Acts 2007, No. 396, § 1.

(22) “Prenatal neglect” means the unlawful use by a mother during pregnancy of a controlled dangerous substance, as defined by R.S. 40:961 et seq., which results in symptoms of withdrawal in the infant or the presence of a controlled substance in the infant’s body.

This version of Subdivision (22) is effective if and when sufficient funds are appropriated by the legislature for such purposes. See Acts 2007, No. 396, § 1.

(22) “Prenatal neglect” means exposure to chronic or severe use of alcohol or the unlawful use of any controlled dangerous substance, as defined by R.S. 40:961 et seq., or in a manner not lawfully prescribed, which results in symptoms of withdrawal in the newborn or the presence of a controlled substance or a metabolic thereof in his body, blood, urine, or meconium that is not the result of medical treatment, or observable and harmful effects in his physical appearance or functioning.

(23) “Reasonable efforts” means the exercise of ordinary diligence and care by department caseworkers and supervisors and shall assume the availability of a reasonable program of services to children and their families.

(24) “Removal” means placing a child in the custody of the state or with someone other than the parent or caretaker during or after the course of an investigation of abuse and neglect to secure the child’s protection and safeguard the child’s welfare.

(25) “Safety plan” means a short-term plan for the purpose of assuring a child’s immediate health and safety by imposing conditions for the continued placement of the child with a custodian and terms for contact between the child and his parents or other persons. (Acts 1991, No. 235, § 6, eff. Jan. 1, 1992; Acts 1992, No. 705, § 1, eff. July 6, 1992; Acts 1993, No. 634, § 1, eff. June 15, 1993; Acts 1995, No. 444, § 1, eff June 17, 1995; Acts 1999, No. 449, §§ 1, 2, eff. July 1, 1999; Acts 1999, No. 769, § 1, eff. July 2, 1999; Acts 1999, No. 894, § 1, eff. Aug. 15, 1999; Acts 2001, No. 567, § 1, eff. Aug. 15, 2001; Acts 2003, No. 567, § 1, eff. Aug. 15, 2003; Acts 2003, No. 1187, § 1, eff. Aug. 15, 2003; Acts 2004, No. 398, § 1, eff. June 23, 2004; Acts 2005, No. 148, § 1, eff. Aug. 15, 2005; Acts 2005, No. 338, § 1, eff. Aug. 15, 2005; Acts 2006, No. 157, § 1, eff. Aug. 15, 2006; Acts 2006, No. 278, § 1, eff. Aug. 15, 2006; Acts 2007, No. 119, § 1, eff. June 25, 2007; Acts 2007, No. 265, § 1, eff. Aug. 15, 2007; Acts 2007, No. 334, § 1, eff. Aug. 15, 2007; Acts 2007, No. 396, § 1; Acts 2008, No. 394, § 1, eff. June 21, 2008; Acts 2012, No. 268, § 2, eff. May 25, 2012; Acts 2012, No. 380, § 1, eff. Aug. 1, 2012; Acts 2012, No. 446, § 6, eff. Aug. 1, 2012; Acts 2012, No. 614, § 2, eff. June 7, 2012.)

Editor’s Notes. — Acts 2008, No. 786, § 1, effective January 1, 2009, repealed Civil Code Articles 379 through 384 and Article 385 referenced in the section above.

LSLI 2012 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute merged the duplicate amendments to Children’s Code Article 603 by Acts 2012, No. 614, § 2 and No. 268, § 1, and redesignated subdivision (15)(j), as enacted by Acts 2012, No. 380, § 1, as subdivision (15)(k).

2012 Amendments. — The 2012 amendment by Act No. 268 deleted “performing their occupational duties” at the end of the introductory language of (15); in (15)(d), inserted “or assists in the teaching,” inserted “bus driver, coach, professor, technical or vocational instructor, technical or vocational school staff member, college or university administrator, college or university staff member,” and added “in a voluntary or professional capacity”; and added (15)(j).

2012 Amendments. — The 2012 amendment by Act No. 380 added (15)(j).

The 2012 amendment by Act No. 446 added (10)(r) and (10)(s).

The 2012 amendment by Act No. 614 deleted “performing their occupational duties” at the end of the introductory language of (15); in (15)(d), inserted “or assists in the teaching,” inserted “bus driver, coach, professor, technical or vocational instructor, technical or vocational school staff member, college or university administrator, college or university staff member,” and added “in a voluntary or professional capacity”; and added (15)(j).

LSLI Session 2011 Regular Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “molestation of a juvenile or a person with a physical or mental disability” for “molestation of a juvenile” in (10)(m). See Acts 2011, No. 67, § 3.

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Department of Children and Family Services” for “Department of Social Services” in (9) and (11). See Acts 2010, No. 877, § 3.

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute alphabetized the definitions of Ch. C. art. 603, as amended by Acts 2008, No. 394, § 1.

2008 Amendments. — Acts 2008, No. 394, § 1, effective June 21, 2008, added (13)(i).

2007 Amendments. — Acts 2007, No. 119, § 1, effective June 25, 2007, inserted “registered” preceding “family child day care home” in (3).

Acts 2007, No. 265, § 1, effective August 15, 2007, added (13)(h).

Acts 2007, No. 334, § 1, effective August 15, 2007, added (11).

Acts 2007, No. 396, § 1, added (14.1.1); and rewrote (16.1).

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute in the commentary, added (a) and made several stylistic changes in (b), as amended by Acts 2006, No. 157, § 1.

2006 Amendments. — Acts 2006, No. 157, § 1, effective August 15, 2006, deleted (14)(b); in (14), deleted “any of the following” and made a related stylistic change, inserted the second sentence, and added “when there is substantial risk of harm to the child’s health or welfare” to the end; and added (16.1).

Acts 2006, No. 278, § 1, effective August 15, 2006, deleted “All removals require a court order. Voluntary relative placement by a parent constitutes a removal during the course of an investigation of abuse or neglect” from the end of (18); and added (19).

LSLI 2005 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute redesignated (19), as amended by Acts 2005, No. 148, § 1, as (14.1) and redesignated former (14.1) as (14.2).

2005 Amendments. — Acts 2005, No. 148, § 1, effective August 15, 2005, added (18) and (19).

Acts 2005, No. 338, § 1, effective August 15, 2005, added (14)(b); inserted “any of the following” and made a related stylistic change in the introductory language of (14).

2004 Amendments. — Acts 2004, No. 398, § 1, effective June 23, 2004, inserted “or an operator or employee of a family child day care home” in (3).

2003 Amendments. — Acts 2003, No. 567, § 1, effective August 15, 2003, added (12.1); deleted the last sentence of (13)(b), which read: “However, when a priest, rabbi, duly ordained minister, or Christian Science practitioner has acquired knowledge of abuse or neglect from a person during a confession or other sacred communication, he shall encourage that person to report but shall not be a mandatory reporter of that information given in confession or sacred communication”; added (13)(c) and redesignated former (13)(c) through (13)(f) as (13)(d) through (13)(g).

Acts 2003, No. 1187, § 1, effective August 15, 2003, added (13)(b)(ii) and (iii) and redesignated the former (13)(b) as (13)(b)(i); in (13)(b)(i), inserted “member of the clergy” following “social worker,” and deleted the last sentence, which read: “However, when a priest, rabbi, duly ordained minister, or Christian Science practitioner has acquired knowledge of abuse or neglect from a person during a confession or other sacred communication, he shall encourage that person to report but shall not be a mandatory reporter of that information given in confession or sacred communication.”

2001 Amendments. — Acts 2001, No. 567, § 1, effective August 15, 2001, added the last sentence in (8).

1999 Amendments. — Acts 1999, No. 449, § 1, effective July 1, 1999, inserted “and safety” in (1); added (7.1); substituted “permanency” for “dispositional review” in (8); in (14) deleted “willful” following “refusal or,” inserted “and safety”; added (14.1); redesignated former subparagraph (15)(b) to (15)(c) and redesignated the remaining subparagraphs accordingly; substituted “with a legal guardian” for “under a guardianship of the person” in (15)(c).

Acts 1999, No. 449, § 2, effective July 1, 1999, deleted former paragraph (11), which read: “‘Dispositional review hearing’ means a hearing for the purpose of determining the future status of the child.”

Acts 1999, No. 769, § 1, effective July 2, 1999, in (14), substituted “unreasonable” for “willful” in the first sentence.

Acts 1999, No. 894, § 1, effective August 15, 1999, added (13)(f).

Quoted Statutory Material. — Acts 2005, No. 338, § 2, provides that “the provisions of this Act [Acts 2005, No. 338] shall require the promulgation of rules and regulations by the Department of Social Services and shall not be applied, enforced, or required as applicable, until such rules and regulations are effective pursuant to the provisions of R.S. 49:954(b). In promulgating such rules, the Department of Social Services shall work in conjunction with the medical community and other interested parties to clarify the necessary terms in this Act, including but not limited to defining ‘health care provider’ and ‘affected by,’ in order to ensure compliance with federal mandates.”

COMMENTARY

Louisiana Official Revision Comments

2007. — The definition of “prenatal neglect” has been amended to include “fetal alcohol syndrome” (FAS), and, in Article 610, to add reporting procedures for physicians. The definition of “fetal alcohol syndrome” is based on similar state statutes in Florida, Stat. Ann. § 39.01; Indiana, Code Ann § 32-34-1-1; South Dakota, Codified Laws § 26-8A-2; Texas, Fam. Code Ann. § 262.001; and, Wisconsin, Stat. Ann. § 48.02. According to the U.S. Dept. of Health and Human Services, Centers of Disease Control and Prevention, FAS is a permanent, lifelong condition that affects every aspect of a child’s life and the lives of the child’s family. Early identification and diagnosis of FAS are essential components to providing health, education, and social services to minimize risk factors for lifelong negative consequences and promote positive factors to maximize developmental potential.

2006. — (a) Acts 2006, No. 157, amended the definition of “neglect” to include prenatal neglect, added the definition of “prenatal neglect,” and, in Article 610, added reporting procedures for physicians. The definition of “prenatal neglect” is based on a similar Texas statute, V.T.C.A. Family Code, § 261.001.

(b) It is estimated by the National Institute on Drug Abuse that as many as 221,000 children are exposed annually to illicit drugs during gestation. S. Christian, Substance-Exposed Newborns: New Federal Law Raises Some Old Issues, National Conference of State Legislatures (2004)(http://www.ncsl.org/programs/cyf/newbornintro.htm). In response, Congress enacted “The Keeping Children and Families Safe Act of 2003” (2003 P.L. 108-36, 42 U.S.C. § 5106A), which became part of “The Child Abuse Prevention and Treatment Act.” The new law requires states to have policies and procedures that mandate health care providers to notify public child welfare agencies about “infants born and identified as affected by illegal substance abuse or withdrawal symptoms resulting from prenatal drug exposure.” This law does not require the reporting of children exposed during gestation to legal but harmful substances such as tobacco or alcohol. States must develop a “plan of safe care” for these infants.

2001. — The Adoption and Safe Families Act (ASFA) of 1999, 42 U.S.C. 601 et seq., P.L. 105-89, limits the option of administrative review to bodies that are not within the control of the state welfare agency. The purpose of this policy obviously is to ensure that permanency hearings are conducted with impartiality. ASFA forbids the delegation of the conduct of such hearings to the state’s child welfare agency. (See Federal Register, Vol. 65, No. 16 (January 15, 2000), p. 4076.).

1999. — “Concurrent planning” is a term of art used by the Adoption and Safe Families Act of 1997, 42 U.S.C. 601 et seq., P.L. 105-89. This alternative planning concept reflects the underlying policy of expediting permanency decision making by the department.

1992. — (a) The amendment to Article 603(9) reconciles the listing of offenses which qualify as a “crime against the child” in child in need of care proceedings with the same listing in termination of parental rights proceedings, Article 1003(4). The elements of the crime of sale of minor children are found in R.S. 14:286. See also Art. 1611.

(b) The amendment to Article 603(12) alters the definition of “foster care” to comply with department practices pursuant to federal regulations.

(c) The amendment to Article 603(14) will ultimately shift deprivation of education from being a ground for intervention to protect a child in child in need of care proceedings to a ground for intervention as a family in need of services case, pursuant to Title VII of this Code.

1991. — a. The source of the definition of “Abuse” is part of the definition of “Child in need of can,” C.J.P. Article 13(14)(a), supplemented by the definition of “Sexual abuse” found in R.S. 14:403(G)(1)(b), as amended 1988.

b. The source of the definition of “Administrative review body,” is P.L. 96-272.

c. The source of the definition of “Caretaker” is R.S. 14:403(8)(2), as amended for clarity.

d. The definition of “Case review hearing” reproduces the definition contained in P.L. 96-272.

e. The definition of “Child” in this article is new. Note that “Child” is generally defined as a minor under seventeen years of age in Article 116. Under C.J.P. Article 13(9), the court’s age jurisdiction was extended to eighteen for child in need of care cases and for child abuse reporting.

f. “Child care agency” is a new definition. It was created to include the broadest sense of “foster care” as used in Section 472(b) of the federal permanency planning law, P.L. 96-272, and R.S. 46:2411(5). Compare with the definition of “Foster care” in Subparagraph (12) of this article.

g. The source of the definition of “Court-appointed or court-approved administrative body” is P.L. 96-272.

h. The elements of each of the offenses identified as a “Crime against a child” may be found in the following criminal statutes: R.S. 14:29-32.1 (homicide); R.S. 14:33-35 (battery); R.S. 14:36-38 (assault); R.S. 14:41-43 (rape); R.S. 14:43.1-43.5 (sexual battery); R.S. 14:44-45.1 (kidnapping); R.S. 14:74-75.2 (criminal neglect); R.S. 14:79.1 (criminal abandonment); R.S. 14:78 (incest); R.S. 14:80 (carnal knowledge of a juvenile); R.S. 14:81 (indecent behavior with juveniles); R.S. 14:81.1 (pornography involving juveniles); R.S. 14:81.2 (molestation of a juvenile); R.S. 14:89-89.1 (crime against nature); R.S. 14:93 (cruelty to juveniles) and R.S. 14:92 and 14:92.1 (contributing to the delinquency or dependency of children).

i. The definition of “Dispositional review hearing” reproduces the definition contained in P.L. 96-272, 42 U.S.C.§606.

j. The source of the definition of “Foster care” is P.L. 96-272, 42 U.S.C. §606.

k. The source of the definition of “Health practitioner” is R.S. 14:403(B)(4)(a).

l. The source of the definition of “Mental health/Social service practitioner” is R.S. 14:403(B)(4)(b).

m. The source of the definition of “Teaching or child care provider” is R.S. 14:403(B)(4)(c).

n. The source of the definition of “Mandatory reporter” is R.S. 14:403(B)(4).

o. The source of the definition of “Commercial film and photographic print processor” is R.S. 14:403(B)(4)(e).

p. The sources of the definition of “Neglect” are R.S. 14:403(B)(5) and the definition of “Child in need of care,” C.J.P. Article 13(14)(b), with minor changes.

q. The definition of “Permanent placement” is a slight modification of the requirements of P.L. 96-272.

r. The definition of “Person” is taken from R.S. 14:403(8)(6).

s. The source of the definition of “Reasonable efforts” is C.J.P. Article 87(F).

CROSS REFERENCES

Municipal Law. — Alcoholic beverages in motor vehicles. New Orleans Code of Ordinance § 54-407.
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CIVIL RIGHTS LAW

• Section 1983 Actions

•• Elements

••• Color of State Law

•••• State Agents. — Parish office of community services’ role in a custody proceeding under La. Child. Code arts. 603(15), 701, and 1015 was not sufficient to constitute it an institutional custodian of a child and subject it to liability under 42 U.S.C.S. § 1983 for damages caused by the sexual abuse of the child by an unknown perpetrator. Arledge v. Sherrill, 738 So. 2d 1215, 1999 La. App. LEXIS 2328 (Aug. 18, 1999), writ denied by La. 99-2713, 751 So. 2d 255, 1999 La. LEXIS 3584 (La. Dec. 10, 1999).

CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Sentencing

••• Confinement Practices. — Juvenile demonstrated that his due process rights had been violated and that he had been abused as defined by state law, La. Child. Code Ann. art. 603(1)(a); the juvenile had not been provided the necessary care, treatment, and counseling to meet the juvenile’s identified needs regarding substance abuse counseling, counseling for victim’s of physical and sexual abuse, remedial education and vocational training services, and the juvenile’s need for on-going psychiatric care and treatment by psychotropic medication. State ex rel. S.D., 832 So. 2d 415, 2002 La. App. LEXIS 3473 (Nov. 6, 2002).

• Jury Instructions

•• Particular Instructions

••• Use of Particular Evidence. — In defendant’s second-degree murder case, a court properly instructed the jury that defendant was liable for the neglect of the child victim where he lived with the child and her mother and was responsible for disciplining the child. State v. Booker, 839 So. 2d 455, 2003 La. App. LEXIS 349 (Feb. 14, 2003), writ of certiorari denied by La. 2003-1145, 857 So. 2d 476, 2003 La. LEXIS 3185 (La. Oct. 31, 2003).

FAMILY LAW

• Adoption

•• Procedures

••• General Overview. — Once a dispositional judgment has been rendered a review must be held within three months if the child is removed prior to disposition and must be held at least once every six months thereafter; in each of these hearings, the department is required to comply with the provisions of La. Child. Code Ann. arts. 687-700 “until such time as the child achieves a permanent placement as defined in La. Child. Code art. 603.” State ex rel. M.V., 741 So. 2d 48, 1999 La. App. LEXIS 18 (Jan. 13, 1999).

• Child Support

•• Jurisdiction

••• General Overview. — Recognition by the Florida court of the Louisiana judgment regarding child support did not divest Louisiana of jurisdiction of the child support issue, nor does it transfer sole jurisdiction to Florida. Girau v. Girau, 545 So. 2d 670, 1989 La. App. LEXIS 1172 (June 7, 1989).

• Delinquency & Dependency

•• Dependency Proceedings. — Even where there was no direct evidence of child neglect adduced at trial, the testimony of social workers and a psychologist concerning the mother’s potential to harm the baby was sufficient to support a finding that the child was neglected and in need of care as defined by former La. Code Juv. Prac. Ann. art. 13(14) (now La. Child. Code Ann. arts. 603 and 606). State in Interest of Clark, 400 So. 2d 334, 1981 La. App. LEXIS 4094 (June 2, 1981).

Former Juvenile court’s finding that a child was neglected, as defined by La. Rev. Stat. Ann. §§ 13:1569 and 13:1570 (now La. Child. Code Ann. art. 603), by the child’s mother was proper where the child was voluntarily given over to guardians so that they could raise the child and one of the guardians abused the child, as that term was defined by La. Rev. Stat. Ann. § 14:403 or within the generally accepted definition of abuse. State in Interest of Black, 310 So. 2d 174, 1975 La. App. LEXIS 3637 (Mar. 12, 1975), writ of certiorari denied by 313 So. 2d 829, 1975 La. LEXIS 3674 (La. 1975).

•• Wards of Court. — Where there was no commitment ever in place for an unwed 18-year old mother who had been placed in the foster system when her home was found to be unfit and the care provided to her and her siblings neglect, there was no basis for the juvenile court to order her status remain that of a juvenile where she was no longer under the minority of the child pursuant to La. Child. Code Ann. art. 603. State in Interest of L.J., 545 So. 2d 684, 1989 La. App. LEXIS 1173 (June 7, 1989).

• Family Protection & Welfare

•• Children

••• General Overview. — Grandmother was a caretaker under La. Civ. Code Ann. art. 3469 and La. Child. Code Ann. art. 603(1)(c) where the grandchildren were frequent visitors to the grandmother’s home and were often entrusted by their parent to the care of the grandmother and step-grandfather overnight. Doe v. Jones, 857 So. 2d 555, 2003 La. App. LEXIS 2557 (Sept. 26, 2003).

Doctor’s evidence, presented in support of a motion for summary judgment, in an action against the doctor alleging that the doctor negligently failed to conduct a proper medical examination of a two-year-old child that the doctor reported as having been raped, showed the absence of factual support to prove that the doctor made a report known to be false or with reckless disregard for the truth, as even if the diagnosis was mistaken, the diagnosis could have been made in good faith; La. Child. Code Ann. art. 610(B)(2) and (8) required that the report of a mandatory reporter, such as the doctor, contain information regarding the nature, extent, and cause of the child’s injuries, and any other information which the reporter believed might be important or relevant. S. G. v. City of Monroe, 843 So. 2d 657, 2003 La. App. LEXIS 1076 (Apr. 11, 2003).

While the lower courts did not err in determining that termination of a mother’s parental rights was improper under La. Child. Code Ann. art. 1015(3)(j), (5), the lower courts did err in finding that termination was not established under La. Child. Code Ann. art. 1015(3)(k) because the state established (1) that the mother’s parental rights to another child had been terminated due to abuse or neglect, as defined in La. Child. Code Ann. art. 603(14), given that the child was adjudicated a child in need of care based on the state’s allegations meeting the requirements of La. Child. Code Ann. art. 606(A), and (2) that prior attempts to rehabilitate the mother had been unsuccessful; given the record, the court concluded, under La. Child. Code Ann. art. 1037, that termination of the mother’s rights was in the child’s best interests. State ex rel. L.B. v. G.B.B., 831 So. 2d 918, 2002 La. LEXIS 3464 (Dec. 4, 2002).

Claim of inadequate supervision resulting in the sexual abuse of a minor is encompassed within the La. Child. Code Ann. art. 603(1)(a) definition of abuse because the fact that the abuse is sexual does not diminish the fact that it is physical and mental abuse as well; moreover, the inclusion of art. 603(1)(c) does not require reducing the protection provided by art. 603(1)(a). Hall v. Hebert, 798 So. 2d 159, 2001 La. App. LEXIS 1635 (June 22, 2001).

Following an adjudication hearing, the trial court’s findings that minor children were in need of care due to sexual abuse by their biological fathers under La. Child. Code Ann. art. 606 was upheld where the evidence supported the assertion that the children were sexually abused. State ex rel. J.T. v. James, 765 So. 2d 1220, 2000 La. App. LEXIS 2090 (Aug. 23, 2000).

Neglect is the refusal or willful failure of a parent or caretaker to supply the child with necessary food, clothing, shelter, care, treatment, or counseling for any injury, illness, or condition of the child, as a result of which the child’s physical, mental, or emotional health is substantially threatened or impaired. State ex rel. AR, 754 So. 2d 1073, 1999 La. App. LEXIS 2683 (Sept. 24, 1999).

Parish office of community services’ role in a custody proceeding under La. Child. Code arts. 603(15), 701, and 1015 was not sufficient to constitute it an institutional custodian of a child and subject it to liability under 42 U.S.C.S. § 1983 for damages caused by the sexual abuse of the child by an unknown perpetrator. Arledge v. Sherrill, 738 So. 2d 1215, 1999 La. App. LEXIS 2328 (Aug. 18, 1999), writ denied by La. 99-2713, 751 So. 2d 255, 1999 La. LEXIS 3584 (La. Dec. 10, 1999).

According to the provisions of the Louisiana Children’s Code, case review hearings and dispositional review hearings are utilized by the courts to assess the progress in a case and to review the appropriateness of the state’s plans for a child who has been placed in its custody; these hearings continue until the child achieves permanent placement, which is defined as either return of the child to their natural parents, placement of the child under guardianship of the person, or placement of the child with adoptive parents. State ex rel. EC, 739 So. 2d 318, 1999 La. App. LEXIS 2115 (June 25, 1999).

Parent’s violently shaking his or her baby, inflicting injuries which rise to the level of Shaken Baby Syndrome, constitutes a “crime against the child” within the meaning of La. Child. Code Ann. art. 606A(5), and the violent shaking of an infant rises to the level of a battery, one of the enumerated “crimes against the child” under La. Child. Code Ann. art. 603(9); evidence that an infant suffered symptoms of Shaken Baby Syndrome, as well as evidence of the mother’s depression and other emotional problems, supported a finding that not only the infant but also the infant’s two siblings were children in need of care. State in the Interest of K.B., 737 So. 2d 150, 1999 La. App. LEXIS 1337 (May 5, 1999).

Where there was no commitment ever in place for an unwed 18-year old mother who had been placed in the foster system when her home was found to be unfit and the care provided to her and her siblings neglect, there was no basis for the juvenile court to order her status remain that of a juvenile where she was no longer under the minority of the child pursuant to La. Child. Code Ann. art. 603. State in Interest of L.J., 545 So. 2d 684, 1989 La. App. LEXIS 1173 (June 7, 1989).

A doctor testified that children told him that they were tied up by their parents, hit with a hammer and a belt, and burned with a hot comb and the explanations for their injuries were compatible with his physical examination; thus, the State proved by a preponderance of the evidence that the children were “in need of care.” In Interest of Gray, 454 So. 2d 307, 1984 La. App. LEXIS 9292 (July 3, 1984).

Even where there was no direct evidence of child neglect adduced at trial, the testimony of social workers and a psychologist concerning the mother’s potential to harm the baby was sufficient to support a finding that the child was neglected and in need of care as defined by former La. Code Juv. Prac. Ann. art. 13(14) (now La. Child. Code Ann. arts. 603 and 606). State in Interest of Clark, 400 So. 2d 334, 1981 La. App. LEXIS 4094 (June 2, 1981).

• Parental Duties & Rights

•• Termination of Rights

••• General Overview. — Where a mother had a low intellectual capability that impaired her ability to parent her children, and the children had been in foster care for more than one year, it was in the best interest of the children to either place them with a legal guardian, or place them up for adoption; permanent placement did not include leaving children permanently in foster care. State in the Interest of J.M., 837 So. 2d 1247, 2003 La. LEXIS 123 (Jan. 28, 2003).

GOVERNMENTS

• Legislation

•• Statutes of Limitations

••• Time Limitations. — Sexual abuse of minor was properly categorized as physical and mental abuse and three statutes addressing abuse—La. Child. Code Ann. art. 603, La. Civ. Code Ann. art. 3496.1 applicable and La. Rev. Stat. Ann. § 9:2800.9—should be read in pari materia leading to the conclusion that the extended prescriptive period of La. Civ. Code Ann. art. 3496.1 applies to a claim of abuse based on lack of supervision which allowed or caused abuse to a minor. Dugas v. Durr, 707 So. 2d 1368, 1998 La. App. LEXIS 402 (Mar. 6, 1998), writ denied by La. 98-0910, 719 So. 2d 464, 1998 La. LEXIS 1686 (La. May 15, 1998).

TORTS

• Intentional Torts

•• Defamation

••• Defenses

•••• Privileges

••••• Qualified Privileges. — Doctor’s evidence, presented in support of a motion for summary judgment, in an action against the doctor alleging that the doctor negligently failed to conduct a proper medical examination of a two-year-old child that the doctor reported as having been raped, showed the absence of factual support to prove that the doctor made a report known to be false or with reckless disregard for the truth, as even if the diagnosis was mistaken, the diagnosis could have been made in good faith; La. Child. Code Ann. art. 610(B)(2) and (8) required that the report of a mandatory reporter, such as the doctor, contain information regarding the nature, extent, and cause of the child’s injuries, and any other information which the reporter believed might be important or relevant. S. G. v. City of Monroe, 843 So. 2d 657, 2003 La. App. LEXIS 1076 (Apr. 11, 2003).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S.13:1569, 1570, 1577, 1578.1, 1580, 1699, 1809, 14:403, 17:226, 46:236.1, 46:1251, 1458, 1902, 1903, 1905, 1906 and 1907 Acts 257, 587 and 588 Act 257 (1978) amended and reenacted R.S.13:1578.1 deals with status offenders only by negative implication, in that it allows only juveniles charged with committing a delinquent act to be detained in a detention facility. Therefore, the only restriction place on a law enforcement agency when dealing with status offenders is that, as a general rule, such juvenile may not be place in detention facilities, OPINION No. 78-180, La. Atty. Gen. Op. No. 1978-180; 1978 La. AG LEXIS 236.

Who shall bear the fees of court-appointed attorneys under La. C.C.P. 5091, R.S. 40:1299.35.5, R.S. 13:1606., OPINION NOS. 82-569 & 82-570, La. Atty. Gen. Op. No. 1982-569; 1982 La. AG LEXIS 435.

R.S. 14:403, OPINION No. 85-865, La. Atty. Gen. Op. No. 1985-865; 1985 La. AG LEXIS 245.

General discussion of DHHR’s authority to require licensing and registration of day care centers and of its authority to inspect and/or investigate allegations of child abuse in day care centers., OPINION NUMBER 85-244, La. Atty. Gen. Op. No. 1985-244; 1985 La. AG LEXIS 609.

On-site police investigations of allegedly abused students should only be allowed in emergency situations. R.S. 14:403, 14:403(G)(5) 14:403(D)(1), 14:403(d)(3), 17:156, OPINION No. 85-41, La. Atty. Gen. Op. No. 1985-41; 1985 La. AG LEXIS 787.

The district attorney is not mandated to draft and file petitions to have a child adjudged in need of care unless in his discretion he so chooses., OPINION No. 86-746, La. Atty. Gen. Op. No. 1986-746; 1986 La. AG LEXIS 225.

Health care professionals must report all suspected cases of child abuse or neglect. Good faith immunity applies to all reports made under R.S. 14:403 R.S. 14:403 (A)(B)(D), OPINION No. 86-773, La. Atty. Gen. Op. No. 1986-773; 1986 La. AG LEXIS 251.

La. R.S. 14:403, OPINION No. 88-147, La. Atty. Gen. Op. No. 1988-147; 1988 La. AG LEXIS 123.

Expenses for medical investigation of rape or sexual assault case may be billed to police jury through coroner; medical investigation expenses for child abuse should be billed through child protection unit or coroner; sheriff has no liability for medical expense in spousal abuse., OPINION NUMBER 89-78, La. Atty. Gen. Op. No. 1989-78; 1989 La. AG LEXIS 502.

Court order for removal of juvenile in need of care may be oral in exceptional circumstances, OPINION NUMBER 90-538, La. Atty. Gen. Op. No. 1990-538; 1990 La. AG LEXIS 407.

Juveniles, OPINION NUMBER 94-78, La. Atty. Gen. Op. No. 1994-78; 1994 La. AG LEXIS 137.

A social worker is considered a mandatory reporter under Louisiana’s Children’s Code. Therefore, if a child is assaulted by a teacher or other school official, and the social worker feels this assault rises to the level of abuse, the social worker must report the assault to a local or state law enforcement agency, or possibly face criminal liability., Opinion 97-65, La. Atty. Gen. Op. No. 1997-65; 1997 La. AG LEXIS 359.

The Dept. of Public Safety & Corrections cannot continue to require parents or legal guardians to contribute to the cost of the care and treatment of persons in custody after they reach majority., OPINION 99-320, La. Atty. Gen. Op. No. 1999-320; 1999 La. AG LEXIS 291.

Positive test for illegal drug use by pregnant woman at delivery might warrant an investigation by the Office of Community Services for “neglect” and may also warrant seeking a court order to provide medical services for the child when there is substantial risk of harm to the child’s health or welfare., OPINION 99-315, La. Atty. Gen. Op. No. 1999-315; 2000 La. AG LEXIS 115.

R.S. 15:146 mandates certain city court funds be forwarded to the judicial district indigent defender fund monthly by the tenth day of the succeeding month. The city court judge is without authority to withhold these funds in order for the city court to pay the court-appointed attorneys for the minor or the indigent parents., OPINION 00-247, La. Atty. Gen. Op. No. 2000-247; 2000 La. AG LEXIS 295.

TREATISES AND LAW REVIEWS

Louisiana Treatises. — 1-10 Louisiana Tort Law § 10.04 > Chapter 10 PRESCRIPTION AND PEREMPTION > § 10.04 Prescription—Commencement.

Louisiana Law Reviews. — Comment: Article 613 of the Louisiana Children’s Code: Child Abuse Investigations in the Twilight of the Fourth Amendment. 55 La. L. Rev. 361 (November, 1994).

Comment: Proposed Legislation for Safely Regulating the Increasing Number of Living Organ and Tissue Donations by Minors. 61 La. L. Rev. 433 (Winter, 2001).

General Law Reviews. — Article: Addressing the Tension between the Clergy-Communicant Privilege and the Duty to Report Child Abuse in State Statutes. 44 B.C. L. Rev 1127 (July / September, 2003).

Article: Defining Reasonable Efforts: Demystifying the State’s Burden under Federal Child Protection Legislation. 12 B.U. Pub. Int. L.J. 259 (Spring / Summer, 2003).

Article: Treating Spiritual and Legal Counselors Differently: Mandatory Reporting Laws and the Limitations of Current Free Exercise Doctrine. Roger Williams U. L. Rev. 73 (Fall 2004).

Article: The Attorney as Mandatory Reporter. 68 Tex. B. J. 208 (2005).

Art. 603.1. Required education; reporting child abuse.

Commencing May 1, 2006, every person graduating from any teacher preparation program in Louisiana shall have had in his curriculum instruction on the requirements of and how to report suspected child abuse cases pursuant to Children’s Code Article 601 et seq., as well as instruction on how to identify the signs and symptoms of child neglect and abuse, including sexual abuse, in order to receive his teacher certification. (Acts 2003, No. 769, § 1.)

Art. 604. Persons subject to proceedings.

A court exercising juvenile jurisdiction shall have exclusive original jurisdiction, in conformity with any special rules prescribed by law, over any child alleged to be in need of care and the parents of any such child. (Acts 1991, No. 235, § 6, eff. Jan. 1, 1992.)

CROSS REFERENCES

Federal Law. — The Keeping Children and Families Safe Act of 2003, 42 USCS § 5106a.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Addresses various questions concerning state jurisdiction over Belle Chasse Academy, a type 2 charter school located on a federal military base. Opinion No. 04-0148. 2004 La. AG LEXIS 359.

CHAPTER 2. VENUE.

Art. 605. Venue.

A. A proceeding under this Title may be commenced in the parish in which the child is domiciled with his parent or tutor, the parish in which the child was present when an act alleged took place or conditions alleged existed, or the parish in which the child is found.

B. When a petition is filed in a parish other than that of the child’s domicile, the court in which the proceeding is filed, upon motion of a party or upon the court’s own motion, may transfer the proceeding to the court for the parish in which the child is domiciled. A transfer under this Paragraph may be made at any time.

C. When a petition is filed in a parish other than that of the child’s domicile and the proceeding is not transferred under Paragraph B of this Article, the court in which the proceeding is filed shall immediately notify the appropriate court for the parish in which the child is domiciled, and if the court for the parish in which the child is domiciled requests a transfer within five days after receipt of the notification, the court in which the proceeding was filed may transfer the proceeding. A transfer under this Paragraph shall be made prior to the adjudication hearing.

D. When a petition is filed in a parish other than that of the child’s domicile, and the proceeding is not transferred under Paragraph B or C of this Article, the court in which the proceeding was filed may, after the adjudication hearing, transfer the proceeding to the court of the parish where the child is domiciled for the disposition hearing. (Acts 1991, No. 235, § 6, eff. Jan. 1, 1992; Acts 1992, No. 705, § 1, eff. July 6, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1992. — This amendment to Paragraph A reflects the fact that these venue provisions are applicable not only to the filing of child in need of care petitions, but also to pre-petition “applications” for entry, evaluations and instanter orders.

1991. — The source of this article is C.J.P. Article 18 and no substantive change is intended. Although Paragraph A presumes the filing of a petition, pre-petition applications are necessarily subject to the same venue rule and procedure set out in this article. See, for examples, applications for an entry order (Article 613), evaluation order (Article 614), temporary restraining order (Article 617), protective order (Article 618), and a verified complaint seeking an instanter order (Article 619).

CHAPTER 3. GROUNDS; CHILD IN NEED OF CARE.

Art. 606. Grounds; child in need of care.

A. Allegations that a child is in need of care must assert one or more of the following grounds:

(1) The child is the victim of abuse perpetrated, aided, or tolerated by the parent or caretaker, by a person who maintains an interpersonal dating or engagement relationship with the parent or caretaker, or by a person living in the same residence with the parent or caretaker as a spouse whether married or not, and his welfare is seriously endangered if he is left within the custody or control of that parent or caretaker.

(2) The child is a victim of neglect.

(3) The child is without necessary food, clothing, shelter, medical care, or supervision because of the disappearance or prolonged absence of his parent or when, for any other reason, the child is placed at substantial risk of imminent harm because of the continuing absence of the parent.

(4) As a result of a criminal prosecution, the parent has been convicted of a crime against the child who is the subject of this proceeding, or against another child of the parent, and the parent is now unable to retain custody or control or the child’s welfare is otherwise endangered if left within the parent’s custody or control.

(5) The conduct of the parent, either as principal or accessory, constitutes a crime against the child or against any other child.

(6) The child is a victim of human trafficking or trafficking of children for sexual purposes.

B. A child whose parent is unable to provide basic support, supervision, treatment, or services due to inadequate financial resources shall not, for that reason alone, be determined to be a child in need of care. (Acts 1991, No. 235, § 6, eff. Jan. 1, 1992; Acts 1992, No. 705, § 1, eff. July 6, 1992; Acts 1995, No. 1095, § 2; Acts 1999, No. 1178, § 1, eff. July 9, 1999; Acts 2012, No. 446, § 6, eff. Aug. 1, 2012; Acts 2012, No. 730, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 446 added (A)(6).

The 2012 amendment by Act No. 730 deleted “of that parent” at the end of (A)(5).

1999 Amendments. — Acts 1999, No. 1178, § 1, effective July 9, 1999, in (A)(1), inserted a comma following “caretaker” and inserted “by a person who maintains an ... whether married or not.”

COMMENTARY

Louisiana Official Revision Comments

1995. — (a) Subparagraph (A)(l) of this Article has been amended to clarify that “abuse,” for purposes of Child in Need of Care [CINC] proceedings, means abuse of the child by, or allowed by, the parent or caretaker, and must be of a degree to seriously endanger the child’s welfare.

(b) Subparagraph (A)(5) includes the criminal conduct of the parent as an additional ground in GINC proceedings. Because the commission of a criminal act has long been recognized as sufficient cause to justify permanent termination of parental rights . C&C. Art. 1015(2), the same misconduct should be recognized as sufficient to justify Child in Need of Care proceeding. The parent’s right to plead the fifth amendment, both in CINC and Termination of Parental Rights proceedings, of course, is unaffected by these amendments.

1992. — This amendment to Paragraph A(3) will ultimately shift deprivation of education from being a ground for intervention to protect a child in child in need of care proceedings to a ground for intervention as a family in need of services case, pursuant to Title VII of this Code.

1991. — a. The source of Subparagraphs (A)(1) through (3) is C.J.P. Article 13(14). The key terms “abuse” and “neglect” have been previously defined in Article 603(1) and (14) and are not repeated. C.J.P. Article 13(14)(c) uses the term “abandonment” in describing the third basis for a child in need of care judgment. This term is omitted in the article to avoid any confusion with “abandonment” as a grounds for the involuntary termination of parental rights pursuant to Title X of this Code (former R.S. 13:1600 et seq.).

b. The juvenile court possesses exclusive jurisdiction over a child in need of care proceeding pursuant to Title VI if an allegation of abuse or neglect was made against either parent or against a caretaker of a child. The court has the authority to hear such a petition even though one or both parents of a child may not be explicitly implicated by the allegations of a petition. In re Richards, No. 89-C-325 (5th Cir., denying writs, May 22, 1990.) After hearing evidence, of course, the court may find that one or both parents is not culpable and, accordingly, place legal custody of the child with a parent under the authority of State in the Interest of Thoman, 218 So.2d 571 (La. 1969).

c. Paragraph (A)(4) is new.

d. The source of Paragraph (B) is C.I.P. Article 13(14)(c).

CROSS REFERENCES

Federal Law. — The Keeping Children and Families Safe Act of 2003, 42 USCS § 5106a.

Municipal Law. — Alcoholic beverages in motor vehicles. New Orleans Code of Ordinance § 54-407.
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FAMILY LAW

• Child Custody

•• Awards

••• General Overview. — Louisiana Legislature did not intend to allow a parent’s financial status to be the sole basis for a child in need of care adjudication; the state must be mindful of this provision before initiating a child in need of care petition. State ex rel. AR, 754 So. 2d 1073, 1999 La. App. LEXIS 2683 (Sept. 24, 1999).

• Delinquency & Dependency

•• Delinquency Proceedings. — In the absence of a showing that the child was in need of immediate protection, in the absence of a petition, and in the absence of the elements necessary for a finding of neglect, the trial court lacked jurisdiction to deprive the parent of custody. Wade v. Wade, 362 So. 2d 1151, 1978 La. App. LEXIS 2982 (Aug. 28, 1978).

•• Dependency Proceedings. — Trial court properly found four minor children were in need of care where their mother allowed her boyfriend to physically abuse the children causing serious injury for which the mother sought no treatment. State ex rel. A.W., 860 So. 2d 576, 2003 La. App. LEXIS 3028 (Oct. 22, 2003), remanded by La. App. 2003-1180, 860 So. 2d 576, 2003 La. App. LEXIS 3629 (La.App. 4 Cir. Dec. 22, 2003).

Where the district attorney’s motion to modify judgment of disposition of a family in need of services to declare a child in need of care did not meet the requirements of La. Child. Code arts. 787, 631, 606, 633, 634, 639, 682 as to grounds, notice, summons, an adversarial hearing, and attendance and representation of interested parties, the judgment giving custody of the minor child to the Office of Community Services, as a public agency, was invalid. State ex rel. J.R. v. Louisiana Dep’t of Community Servs., 704 So. 2d 866, 1997 La. App. LEXIS 2833 (Dec. 10, 1997).

Even where there was no direct evidence of child neglect adduced at trial, the testimony of social workers and a psychologist concerning the mother’s potential to harm the baby was sufficient to support a finding that the child was neglected and in need of care as defined by former La. Code Juv. Prac. Ann. art. 13(14) (now La. Child. Code Ann. arts. 603 and 606). State in Interest of Clark, 400 So. 2d 334, 1981 La. App. LEXIS 4094 (June 2, 1981).

• Family Protection & Welfare

•• Children

••• General Overview. — While the lower courts did not err in determining that termination of a mother’s parental rights was improper under La. Child. Code Ann. art. 1015(3)(j), (5), the lower courts did err in finding that termination was not established under La. Child. Code Ann. art. 1015(3)(k) because the state established (1) that the mother’s parental rights to another child had been terminated due to abuse or neglect, as defined in La. Child. Code Ann. art. 603(14), given that the child was adjudicated a child in need of care based on the state’s allegations meeting the requirements of La. Child. Code Ann. art. 606(A), and (2) that prior attempts to rehabilitate the mother had been unsuccessful; given the record, the court concluded, under La. Child. Code Ann. art. 1037(A), that termination of the mother’s rights was in the child’s best interests. State ex rel. L.B. v. G.B.B., 831 So. 2d 918, 2002 La. LEXIS 3464 (Dec. 4, 2002).

There was no error in the trial court’s adjudication that a mother’s children were in need of care pursuant to La. Child. Code Ann. art. 606; the mother left the children unsupervised on numerous occasions, both before and after the state intervened to supervise the children’s welfare, and the mother’s pattern of conduct demonstrated an overall disregard for the children’s safety and well-being. State ex rel. S.D. v. D.M.D.B., 823 So. 2d 1113, 2002 La. App. LEXIS 2573 (Aug. 14, 2002).

Findings that a mother’s four children were in need of care and that their continued placement with a foster parent was in the children’s best interests were supported by evidence that the mother knew her boyfriend abused her children, repeatedly, allowed the boyfriend control over the children, knew that one child had suffered serious injury, and never sought medical attention for the child before the child died. In re J.W., 779 So. 2d 961, 2001 La. App. LEXIS 144 (Jan. 10, 2001), remanded by La. 2003-1088, 847 So. 2d 1197, 2003 La. LEXIS 1597 (La. May 16, 2003).

Following an adjudication hearing, the trial court’s findings that minor children were in need of care under La. Child. Code Ann. art. 606, due to the sexual abuse they endured from their biological fathers, was upheld when the evidence supported the assertion that the children were sexually abused. State ex rel. J.T. v. James, 765 So. 2d 1220, 2000 La. App. LEXIS 2090 (Aug. 23, 2000).

Trial court’s finding that a child was not in need of care under La. Child. Code art. 606(A) was manifestly erroneous where the State provided uncontroverted testimony from doctors that none of the child’s brain damage could have been caused during delivery or during the child’s hospitalization. The State sustained its burden of proving that the child’s family member or members either caused her incapacitating injuries or failed to protect her from those who did so. State ex rel. A.C., 772 So. 2d 668, 2000 La. App. LEXIS 671 (Feb. 23, 2000), writ denied by La. 2000-1231, 761 So. 2d 554, 2000 La. LEXIS 1443 (La. May 10, 2000).

La. Child. Code Ann. art. 606 sets forth the grounds on which a child can be found to be in need of care. State ex rel. AR, 754 So. 2d 1073, 1999 La. App. LEXIS 2683 (Sept. 24, 1999).

It is clear from the language of La. Child. Code Ann. art. 606B that the Louisiana Legislature did not intend to allow a parent’s financial status to be the sole basis for a child in need of care adjudication; thus, the state must be mindful of this provision before initiating a child in need of care petition. State ex rel. AR, 754 So. 2d 1073, 1999 La. App. LEXIS 2683 (Sept. 24, 1999).

Parent’s violently shaking his or her baby, inflicting injuries which rise to the level of Shaken Baby Syndrome, constitutes a “crime against the child” within the meaning of La. Child. Code Ann. art. 606A(5), and the violent shaking of an infant rises to the level of a battery, one of the enumerated “crimes against the child” under La. Child. Code Ann. art. 603(9); evidence that an infant suffered symptoms of Shaken Baby Syndrome, as well as evidence of the mother’s depression and other emotional problems, supported a finding that not only the infant but also the infant’s two siblings were children in need of care. State in the Interest of K.B., 737 So. 2d 150, 1999 La. App. LEXIS 1337 (May 5, 1999).

Judgment finding that a mother was negligent and her child was in need of care, pursuant to La. Child Code Ann. art. 606, was improper where the State’s evidence was that the mother, a single, working parent, on one occasion had a home that was in disarray; such evidence fell woefully short of proving that the mother either refused or failed to supply the child with necessary food, clothing, shelter, care, treatment or counseling, or that as a result, her physical, mental or emotional health was substantially threatened. State ex rel. H.P., 721 So. 2d 546, 1998 La. App. LEXIS 3024 (Oct. 28, 1998).

Appellate court accorded great weight to a trial judge’s assessment of witness credibility and evaluation of testimony; a trial court’s finding that the children had been victims of sexually inappropriate behavior and were in need of care was affirmed. State in Interest of R.W. v. J.L.W., 491 So. 2d 652, 1986 La. App. LEXIS 6233 (Feb. 26, 1986), writ of certiorari denied by 493 So. 2d 649, 1986 La. LEXIS 7050 (La. 1986), writ of certiorari denied by 493 So. 2d 649, 1986 La. LEXIS 7103 (La. 1986).

Even where there was no direct evidence of child neglect adduced at trial, the testimony of social workers and a psychologist concerning the mother’s potential to harm the baby was sufficient to support a finding that the child was neglected and in need of care as defined by former La. Code Juv. Prac. Ann. art. 13(14) (now La. Child. Code Ann. arts. 603 and 606). State in Interest of Clark, 400 So. 2d 334, 1981 La. App. LEXIS 4094 (June 2, 1981).

• Parental Duties & Rights

•• Termination of Rights

••• General Overview. — As the State presented undisputed testimony that the mother abused the child and the father was aware of the abuse, but did nothing to protect the child, the trial court properly determined that the child was a child in need of care. State ex rel. D.S., 881 So. 2d 764, 2004 La. App. LEXIS 1921 (July 28, 2004).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Addresses various questions concerning state jurisdiction over Belle Chasse Academy, a type 2 charter school located on a federal military base. Opinion No. 04-0148. 2004 La. AG LEXIS 359.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Article 613 of the Louisiana Children’s Code: Child Abuse Investigations in the Twilight of the Fourth Amendment. 55 La. L. Rev. 361 (November, 1994).

Comment: Proposed Legislation for Safely Regulating the Increasing Number of Living Organ and Tissue Donations by Minors. 61 La. L. Rev. 433 (Winter, 2001).

CHAPTER 4. RIGHT TO COUNSEL.

Art. 607. Child’s right to appointed counsel; payment.

A. In every proceeding under this Title, the court shall appoint qualified, independent counsel for the child, including a referral to the district public defender. If attorneys are available through the Child Advocacy Program, the court shall contact the office of the program and request the assignment of an attorney who shall be appointed. Neither the child nor anyone purporting to act on his behalf may be permitted to waive this right.

B. If the court finds that the parents of the child are financially able, it may order the parents to pay some or all of the costs of the child’s representation in accordance with Children’s Code Articles 320 and 321.

C. In any dispositional or postdispositional hearing which may result in the mental health institutionalization of a child who is in the custody of the state, the child shall be entitled to representation by an attorney appointed by the Mental Health Advocacy Service, unless unavailable as determined by the director, or representation by retained private counsel who shall represent only the interest of the child. (Acts 1991, No. 235, § 6, eff. Jan. 1, 1992; Acts 1992, No. 705, § 1, eff. July 6, 1992; Acts 2004, No. 301, § 1, eff. Aug. 15, 2004; Acts 2004, No. 321, § 1, eff. Aug. 15, 2004; Acts 2006, No. 271, § 1, eff. Aug. 15, 2006; Acts 2007, No. 307, § 9, eff. Aug. 15, 2007.)

2007 Amendments. — Acts 2007, No. 307, § 9, effective August 15, 2007, substituted “district public defender” for “indigent defender board” in (A).

2006 Amendments. — Acts 2006, No. 271, § 1, effective August 15, 2006, inserted the second sentence in (A); and added “in accordance with Children’s Code Articles 320 and 321” to the end of (B).

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute merged Art. 607 as amended by Acts 2004, No. 301, § 1, including minor punctuation and stylistic changes, with Art. 607 as amended by Acts 2004, No. 321, § 1.

2004 Amendments. — Acts 2004, No. 301, § 1, effective June 18, 2004, in (A), inserted “qualified,” and substituted “including a referral to the indigent defender board” for “or refer the child for representation by the indigent defender board.”

Acts 2004, No. 321, § 1, effective August 15, 2004, in (A), substituted “qualified independent counsel” for “independent counsel,” and substituted “including a referral to the Indigent Defender Board” for “or refer the child for representation by the Indigent Defender Board” in (A).

Quoted Statutory Material. — Acts 2007, No. 307, § 18, provides that “If any provision of this Act or the application thereof is held invalid, such invalidity shall not affect other provisions or applications of this Act which can be given effect without the invalid provisions or applications, and to this end the provisions of this Act are hereby declared severable.”

COMMENTARY

Louisiana Official Revision Comments

2004. — In 2003, Congress amended the Child Abuse Prevention and Treatment Act, P.L. 108-36, to require states to provide training for counsel who represent children and to limit appointments to those who were qualified as a result of such training. See Acts U.S.C.S. Section 114(1)(B)(vii).

1992. — This amendment to Paragraph A reinserts a reference contained in the former law, C.J.P. Art. 95, to authorize use of indigent defender board representation for a child in child in need of care cases.

1991. — a. Paragraph A is added in keeping with current jurisprudence requiring independent counsel for the child when there is a conflict in interest between parent and child. See, In the Interest of Von Rossum, 515 So.2d 582 (1st Cir. 1987); State in the Interest of Brown, 387 So.2d 1366 (4th Cir.), writ denied, 394 So.2d 615. Since “independent” counsel is appointed, it follows that parents ought not to control the decision of selecting and retaining private counsel.

b. The source of Paragraph B is C.J.P. Article 95, with changes. The provisions governing the determination of indigency for the appointment of counsel are found in Chapter 7 of Title HI of this Code.

c. The source of Paragraph C is C.J.P. Article 86(D), as amended 1990.
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CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Sentencing

••• Confinement Practices. — Trial court did not impose an excessive punishment, in violation of La. Const. art. I, § 20 and La. Child. Code Ann. art. 607, on defendant, a juvenile, in committing him until defendant’s twenty-first birthday; the offenses, sexual in nature and committed against defendant’s niece and nephew, were very serious, defendant’s mother refused to believe that anything wrong was happening, and minor children were still in the home to which defendant planned to return if defendant was not committed. State v. Burt, 546 So. 2d 931, 1989 La. App. LEXIS 1363 (June 28, 1989).

FAMILY LAW

• Family Protection & Welfare

•• Children

••• General Overview. — Juvenile court had the authority to appoint counsel for a child in an abandonment proceeding because the child, as well as the parents, was entitled to court-appointed counsel pursuant to former La. Code Juv. Proc. Ann. art. 95 (now La. Child Code Ann. art. 607) In Interest of Lamm, 423 So. 2d 1210, 1982 La. App. LEXIS 8300 (Nov. 2, 1982).

• Parental Duties & Rights

•• Termination of Rights

••• General Overview. — In an action by plaintiff, the Louisiana Department of Health and Human Resources, to terminate defendant mother’s parental rights, the department was not obligated to pay for the attorney’s fees of the child’s counsel; former La. Code Juv. Proc. Ann. art. 95 (now La. Child. Code Ann. art. 607) was applicable and therefore, the mother was required to pay according to her ability to pay. State in Interest of A Minor, 446 So. 2d 1385, 1984 La. App. LEXIS 8116 (Mar. 7, 1984).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 15:146 mandates certain city court funds be forwarded to the judicial district indigent defender fund monthly by the tenth day of the succeeding month. The city court judge is without authority to withhold these funds in order for the city court to pay the court-appointed attorneys for the minor or the indigent parents., OPINION 00-247, La. Atty. Gen. Op. No. 2000-247; 2000 La. AG LEXIS 295.

Legal fees incurred arising out of the representation of children or indigent parents, but not both, may be paid by the Department of Social Services in child protection proceedings., OPINION 00-473, La. Atty. Gen. Op. No. 2000-473; 2001 La. AG LEXIS 60.

Category: 90-A-4 General Contracts Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature. Pursuant to Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature, the local indigent defender boards may pass resolutions to substitute their names on contracts or any other document to which they are a party for the name of the district public defender for the same district. Opinion No. 07-0210. 2007 La. AG LEXIS 199.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Feature: on Behalf of Our Children: The Ethical Challenges of Representing Children. 46 La Bar Jnl. 488 (April, 1999).

Art. 608. Parents’ right to counsel; payment.

A. The parents of a child who is the subject of a child in need of care proceeding shall be entitled to counsel, which right may be waived by the parents.

B. If the parents of a child are financially unable to afford counsel, the court shall appoint counsel, or refer the parents for representation by the district public defender, or any program created by law to provide representation to indigent parents in child abuse and neglect cases and to be administered by the Louisiana Public Defender Board. (Acts 1991, No. 235, § 6, eff. Jan. 1, 1992; Acts 1992, No. 705, § 1, eff. July 6, 1992; Acts 2007, No. 307, § 9, eff. Aug. 15, 2007.)

2007 Amendments. — Acts 2007, No. 307, § 9, effective August 15, 2007, substituted “district public defender, or any ... Louisiana Public Defender Board” for “indigent defender board” in (B).

Quoted Statutory Material. — Acts 2007, No. 307, § 18, provides that “If any provision of this Act or the application thereof is held invalid, such invalidity shall not affect other provisions or applications of this Act which can be given effect without the invalid provisions or applications, and to this end the provisions of this Act are hereby declared severable.”

COMMENTARY

Louisiana Official Revision Comments

1992. — This amendment to Paragraph B authorizes the court to use indigent defender board representation for a parent in child in need of care cases.

1991. — This article does not change the law. Under the Louisiana Constitution, due process requires appointment of counsel to represent indigent parents in a neglect proceeding when the state seeks to remove the child from the custody of his parents for an indefinite or prolonged period of time, unless the right to. counsel is knowingly and intelligently waived. In the Interest of Howard, 382 So.2d 194 (2d Cir. 1980). The provisions governing the determination of indigency for the appointment of counsel are found in Chapter 7 of Title III of this Code.
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CIVIL PROCEDURE

• Remedies

•• Costs & Attorney Fees

••• General Overview. — 1987 La. Acts 627 eliminated the responsibility of the Department of Health and Human Resources (now the Department of Social Services) to pay the attorney fees of indigent parents in proceedings to terminate parental rights. State in Interest of HLD v. CDM, 563 So. 2d 360, 1990 La. App. LEXIS 1397 (May 23, 1990).

FAMILY LAW

• Parental Duties & Rights

•• Termination of Rights

••• General Overview. — Even though a record did not contain the minutes from child-in-need-of-care proceedings, where the juvenile court stated on the record that it had reviewed the record and determined that the Indigent Defender Board acted as attorney for both a mother and father whose parental rights were being terminated at an adjudication and disposition and the reviewing court found nothing in the record tending to contradict this, the reviewing court held that a father had access to counsel that could have and would have argued for his interests. State v. R.D., 781 So. 2d 871, 2001 La. App. LEXIS 448 (Mar. 2, 2001).

Adjudication judgment in termination of parental rights proceeding violated the mother’s due process rights and was invalid because the record contained no attempt by the trial court to ascertain whether the mother’s waiver of counsel was knowingly and intelligently made. State ex rel. C.J.K., 771 So. 2d 116, 2000 La. App. LEXIS 1875 (July 26, 2000), vacated by, remanded by La. 00-2375, 774 So. 2d 107, 2000 La. LEXIS 3040 (La. Nov. 28, 2000).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 15:146 mandates certain city court funds be forwarded to the judicial district indigent defender fund monthly by the tenth day of the succeeding month. The city court judge is without authority to withhold these funds in order for the city court to pay the court-appointed attorneys for the minor or the indigent parents., OPINION 00-247, La. Atty. Gen. Op. No. 2000-247; 2000 La. AG LEXIS 295.

Category: 90-A-4 General Contracts Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature. Pursuant to Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature, the local indigent defender boards may pass resolutions to substitute their names on contracts or any other document to which they are a party for the name of the district public defender for the same district. Opinion No. 07-0210. 2007 La. AG LEXIS 199.

CHAPTER 5. CHILD ABUSE REPORTING AND INVESTIGATION.

Art. 609. Mandatory and permitted reporting.

A. With respect to mandatory reporters:

(1) Notwithstanding any claim of privileged communication, any mandatory reporter who has cause to believe that a child’s physical or mental health or welfare is endangered as a result of abuse or neglect or that abuse or neglect was a contributing factor in a child’s death shall report in accordance with Article 610.

(2) Violation of the duties imposed upon a mandatory reporter subjects the offender to criminal prosecution authorized by R.S. 14:403(A)(1).

B. With respect to permitted reporters, any other person having cause to believe that a child’s physical or mental health or welfare is endangered as a result of abuse or neglect, including a judge of any court of this state, may report in accordance with Article 610.

C. The filing of a report, known to be false, may subject the offender to criminal prosecution authorized by R.S. 14:403(A)(3). (Acts 1991, No. 235, § 6, eff. Jan. 1, 1992; Acts 1993, No. 637, § 1, eff. June 15, 1993.)

COMMENTARY

Louisiana Official Revision Comments

1991. — a. The sources of this article are R.S. 14:403(C) and (F). Mention of the suspension of privileges in Subparagraph A(1) is made to alert any mandatory reporter that such claims do not affect the duty to report (or later, as set out in Article 663, the duty to give testimony in any juvenile court hearing).

b. The purpose of Subparagraph B(1) is to reinforce explicitly the authority of courts to utilize the investigative services of the Department of Social Services when appropriate. By custom and practice, both district and juvenile courts do make referrals for abuse investigation by the Department.

c. All of the current provisions of R.S. 14:403 are incorporated into Title VI, child in need of care, except its criminal provisions, which are retained in R.S. 14:403.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S.13:1578.1 deals with status offenders only by negative implication, in that it allows only juveniles charged with committing a delinquent act to be detained in a detention facility. Therefore, the only restriction place on a law enforcement agency when dealing with status offenders is that, as a general rule, such juvenile may not be place in detention facilities, OPINION No. 78-180, La. Atty. Gen. Op. No. 1978-180; 1978 La. AG LEXIS 236.

R.S. 14:403, OPINION No. 85-865, La. Atty. Gen. Op. No. 1985-865; 1985 La. AG LEXIS 245.

General discussion of DHHR’s authority to require licensing and registration of day care centers and of its authority to inspect and/or investigate allegations of child abuse in day care centers., OPINION NUMBER 85-244, La. Atty. Gen. Op. No. 1985-244; 1985 La. AG LEXIS 609.

On-site police investigations of allegedly abused students should only be allowed in emergency situations. R.S. 14:403, 14:403(G)(5) 14:403(D)(1), 14:403(d)(3), 17:156, OPINION No. 85-41, La. Atty. Gen. Op. No. 1985-41; 1985 La. AG LEXIS 787.

The district attorney is not mandated to draft and file petitions to have a child adjudged in need of care unless in his discretion he so chooses., OPINION No. 86-746, La. Atty. Gen. Op. No. 1986-746; 1986 La. AG LEXIS 225.

Health care professionals must report all suspected cases of child abuse or neglect. Good faith immunity applies to all reports made under R.S. 14:403 R.S. 14:403 (A)(B)(D), OPINION No. 86-773, La. Atty. Gen. Op. No. 1986-773; 1986 La. AG LEXIS 251.

La. R.S. 14:403, OPINION No. 88-147, La. Atty. Gen. Op. No. 1988-147; 1988 La. AG LEXIS 123.

Expenses for medical investigation of rape or sexual assault case may be billed to police jury through coroner; medical investigation expenses for child abuse should be billed through child protection unit or coroner; sheriff has no liability for medical expense in spousal abuse., OPINION NUMBER 89-78, La. Atty. Gen. Op. No. 1989-78; 1989 La. AG LEXIS 502.

Court order for removal of juvenile in need of care may be oral in exceptional circumstances, OPINION NUMBER 90-538, La. Atty. Gen. Op. No. 1990-538; 1990 La. AG LEXIS 407.

Federal law sets forth that in order for the United States to gain exclusive jurisdiction over the lands it owns, the state in which the land is situated must consent to that jurisdiction, and the United States must explicitly accept the jurisdiction. A 1958 letter from the Navy granted the United States exclusive jurisdiction over the New Orleans Naval Air Station Base., Opinion No. 96-498, La. Atty. Gen. Op. No. 1996-498; 1997 La. AG LEXIS 52.

La.R.S. 14:403 La.Ch.C. 603 La.Ch.C. 609 La.Ch.C. 610 La.Ch.C. 611 A social worker is considered a mandatory reporter under Louisiana’s Children’s Code. Therefore, if a child is assaulted by a teacher or other school official, and the social worker feels this assault rises to the level of abuse, the social worker must report the assault to a local or state law enforcement agency, or possibly face criminal liability., Opinion 97-65, La. Atty. Gen. Op. No. 1997-65; 1997 La. AG LEXIS 359.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Article 613 of the Louisiana Children’s Code: Child Abuse Investigations in the Twilight of the Fourth Amendment. 55 La. L. Rev. 361 (November, 1994).

General Law Reviews. — Article: Sexual Misconduct and Ecclesiastical Immunity. 2004 B.Y.U.L. Rev. 1789 (2004).

Article: The Attorney as Mandatory Reporter. 68 Tex. B. J. 208 (2005).

Art. 610. Reporting procedure.

A. Reports of child abuse or neglect or that such was a contributing factor in a child’s death, where the abuser is believed to be a parent or caretaker, a person who maintains an interpersonal dating or engagement relationship with the parent or caretaker, or a person living in the same residence with the parent or caretaker as a spouse whether married or not, shall be made immediately to the department through the designated state child protection reporting hotline telephone number. Reports in which the abuse or neglect is believed to be perpetrated by someone other than a caretaker, a person who maintains an interpersonal dating or engagement relationship with the parent or caretaker, or a person living in the same residence with the parent or caretaker as a spouse whether married or not, and the caretaker is not believed to have any responsibility for the abuse or neglect shall be made immediately to a local or state law enforcement agency. Dual reporting to both the department through the designated state child protection reporting hotline telephone number and the local or state law enforcement agency is permitted.

B. The report shall contain the following information, if known:

(1) The name, address, age, sex, and race of the child.

(2) The nature, extent, and cause of the child’s injuries or endangered condition, including any previous known or suspected abuse to this child or the child’s siblings.

(3) The name and address of the child’s parent(s) or other caretaker.

(4) The names and ages of all other members of the child’s household.

(5) The name and address of the reporter.

(6) An account of how this child came to the reporter’s attention.

(7) Any explanation of the cause of the child’s injury or condition offered by the child, the caretaker, or any other person.

(8) The number of times the reporter has filed a report on the child or the child’s siblings.

(9) Any other information which the reporter believes might be important or relevant.

C. The report shall also name the person or persons who are thought to have caused or contributed to the child’s condition, if known, and the report shall contain the name of such person if he is named by the child.

D. If the initial report was in oral form by a mandatory reporter, it shall be followed by a written report made within five days to the local child protection unit of the department or, if necessary to the local law enforcement agency. The reporter may use a form for the written report, which shall be developed, approved and made available by the Department of Children and Family Services. The form is optional and may be available electronically on the department’s website.

E. (1) All reports made to any local or state law enforcement agency involving abuse or neglect in which the child’s parent or caretaker, a person who maintains an interpersonal dating or engagement relationship with the parent or caretaker, or a person living in the same residence with the parent or caretaker as a spouse whether married or not, is believed responsible shall be promptly communicated to the department through the designated state child protection reporting hotline telephone number in accordance with a written working agreement developed between the local law enforcement agency and the department.

(2) The department shall promptly communicate abuse or neglect cases not involving a parent, caretaker, or occupant of the household to the appropriate law enforcement agency in accordance with a written working agreement developed between the department and law enforcement agency. The department also shall report all cases of child death which involve a suspicion of abuse or neglect as a contributing factor in the child’s death to the local and state law enforcement agencies, the office of the district attorney, and the coroner.

(3) Reports involving a felony-grade crime against a child shall be promptly communicated to the appropriate law enforcement authorities as part of the interagency protocols for multidisciplinary investigations of child abuse and neglect in each judicial district as provided in Children’s Code Articles 509 and 510.

F. Any commercial film or photographic print processor who has knowledge of or observes, within the scope of this professional capacity or employment, any film, photograph, video tape, negative, or slide depicting a child who he knows or should know is under the age of seventeen years, which constitutes child pornography as defined in Article 603, shall report immediately to the local law enforcement agency having jurisdiction over the case. The reporter shall provide a copy of the film, photograph, videotape, negative, or slide to the agency receiving the report.

This version of Subdivision (G) is effective until sufficient funds are appropriated by the legislature for such purposes. See Acts 2007, No. 396, § 1.

G. If a physician has cause to believe that a mother of an infant unlawfully used during pregnancy a controlled dangerous substance, as defined by R.S. 40:961 et seq., the physician shall order a toxicology test upon the infant, without the consent of the infant’s parents or guardian, to determine whether there is evidence of prenatal neglect. If the test results are positive, the physician shall report the results, as soon as possible, in accordance with this Article. If the test results are negative, all identifying information shall be obliterated if the record is retained, unless the parent approves the inclusion of identifying information. Positive test results shall not be admissible in a criminal prosecution.

This version of Subdivision (G) is effective if and when sufficient funds are appropriated by the legislature for such purposes. See Acts 2007, No. 396, § 1.

G. (1) If a physician has cause to believe that a newborn was exposed in utero to an unlawfully used controlled dangerous substance, as defined by R.S. 40:961 et seq., the physician shall order a toxicology test upon the newborn, without the consent of the newborn’s parents or guardian, to determine whether there is evidence of prenatal neglect. If the test results are positive, the physician shall issue a report, as soon as possible, in accordance with this Article. If the test results are negative, all identifying information shall be obliterated if the record is retained, unless the parent approves the inclusion of identifying information. Positive test results shall not be admissible in a criminal prosecution.

(2) If there are symptoms of withdrawal in the newborn or other observable and harmful effects in his physical appearance or functioning that a physician has cause to believe are due to the chronic or severe use of alcohol by the mother during pregnancy, the physician shall issue a report in accordance with this Article. (Acts 1991, No. 235, § 6, eff. Jan. 1, 1992; Acts 1997, No. 1103, § 1, eff. July 14, 1997; Acts 1999, No. 1178, § 1, eff. July 9, 1999; Acts 2004, No. 78, § 1, eff. May 28, 2004; Acts 2006, No. 157, § 1, eff. Aug. 15, 2006; Acts 2007, No. 396, § 1; Acts 2012, No. 268, § 2, eff. May 25, 2012; Acts 2012, No. 614, § 2, eff. June 7, 2012.)

LSLI 2012 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute merged the duplicate amendments to Children’s Code Article 610 by Acts 2012, No. 614, § 2 and No. 268, § 1.

2012 Amendments. — The 2012 amendment by Act No. 268 substituted “department through the designated state child protection reporting hotline telephone number” for “local child protection unit of the department” in the first and last sentences of (A) and in (E)(1); substituted “the department” for “child protection unit” at the end of (E)(1); substituted “department” for “local child protection unit” wherever it appears in (E)(2); and made a stylistic change.

The 2012 amendment by Act No. 614 substituted “department through the designated state child protection reporting hotline telephone number” for “local child protection unit of the department” in the first and last sentences of (A) and in (E)(1); substituted “the department” for “child protection unit” at the end of (E)(1); substituted “department” for “local child protection unit” wherever it appears in (E)(2); and made a stylistic change.

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Department of Children and Family Services” for “Department of Social Services” in (D). See Acts 2010, No. 877, § 3.

2007 Amendments. — Acts 2007, No. 396, § 1, added (G)(2); and in (G)(1), substituted “newborn was exposed in utero to an unlawfully used controlled dangerous substance” for “mother of an infant unlawfully used during pregnancy a controlled dangerous substance,” substituted “newborn” for “infant,” substituted “newborn’s” for “infant’s,” and substituted “shall issue a report” for “shall report the results.”

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute made stylistic changes to the commentary, as amended by Acts 2006, No. 157, § 1.

2006 Amendments. — Acts 2006, No. 157, § 1, effective August 15, 2006, added (G).

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute in subsection (E) as amended by Acts 2004, No. 78, § 1, redesignated the first unenumerated sentence as paragraph (1), the second and third sentences as (2) and the fourth sentence as (3).

2004 Amendments. — Acts 2004, No. 75, § 1, effective May 28, 2004, inserted present (B)(8); redesignated former (B)(8) as (B)(9); and added the last two sentences in (D).

Acts 2004, No. 78, § 1, effective May 28, 2004, added the last sentence in (A); and rewrote (E).

1999 Amendments. — Acts 1999, No. 1178, § 1, effective July 9, 1999, in (A), inserted “or a person who maintains an interpersonal ... whether married or not,” following “caretaker” in two places; and inserted “or a person who maintains an interpersonal ... whether married or not” following “caretaker” in the first sentence in (E).

COMMENTARY

Louisiana Official Revision Comments

2007. — Paragraph (G)(2) is based on a similar provision of Texas, Fam. Code Ann. § 261.001. It limits reporting to those occasions when a physician has cause to believe that observable and harmful effects in the physical appearance or functioning of a newborn are due to the chronic or severe use of alcohol by the mother during pregnancy. The reporting is for the purpose of providing services for the newborn and not for the purpose of criminal prosecution of the mother.

2006. — Paragraph G is based on a similar provision of North Dakota law, NDCC, 50-25.1-17, 27-20-02(8). It limits mandatory reporting to those occasions when suspicious observations of the infant’s condition or behavior have been confirmed by a toxicological screen. For commentary about “The Keeping Children and Families Safe Act of 2003” (2003 P. L. 108-36, 42 U.S.C. § 5106a), which mandates the states to adopt policies and procedures to require the reporting of addiction-compromised children by medical personnel, see the 2006 Comments to Article 603(16.1). The evidentiary limitation is added to avoid any constitutional problems concerning the use of test results. See Ferguson v. City of Charleston, 532 U.S. 67, 121 S.Ct. 1281 (2001); Board of Education v. Earls, 536 U.S. 822, 122 S.Ct. 2559 (2002).
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••• General Overview. — Doctor’s evidence, presented in support of a motion for summary judgment, in an action against the doctor alleging that the doctor negligently failed to conduct a proper medical examination of a two-year-old child that the doctor reported as having been raped, showed the absence of factual support to prove that the doctor made a report known to be false or with reckless disregard for the truth, as even if the diagnosis was mistaken, the diagnosis could have been made in good faith; La. Child. Code art. 610(B)(2) and (8) required that the report of a mandatory reporter, such as the doctor, contain information regarding the nature, extent, and cause of the child’s injuries, and any other information which the reporter believed might be important or relevant. S. G. v. City of Monroe, 843 So. 2d 657, 2003 La. App. LEXIS 1076 (Apr. 11, 2003).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 13:1578.1 deals with status offenders only by negative implication, in that it allows only juveniles charged with committing a delinquent act to be detained in a detention facility. Therefore, the only restriction place on a law enforcement agency when dealing with status offenders is that, as a general rule, such juvenile may not be place in detention facilities, OPINION No. 78-180, La. Atty. Gen. Op. No. 1978-180; 1978 La. AG LEXIS 236.

R.S. 14:403, OPINION No. 85-865, La. Atty. Gen. Op. No. 1985-865; 1985 La. AG LEXIS 245.

General discussion of DHHR’s authority to require licensing and registration of day care centers and of its authority to inspect and/or investigate allegations of child abuse in day care centers., OPINION NUMBER 85-244, La. Atty. Gen. Op. No. 1985-244; 1985 La. AG LEXIS 609.

On-site police investigations of allegedly abused students should only be allowed in emergency situations. R.S. 14:403, 14:403(G)(5), 14:403(D)(1), 14:403(D)(3), 17:156, OPINION No. 85-41, La. Atty. Gen. Op. No. 1985-41; 1985 La. AG LEXIS 787.

The district attorney is not mandated to draft and file petitions to have a child adjudged in need of care unless in his discretion he so chooses., OPINION No. 86-746, La. Atty. Gen. Op. No. 1986-746; 1986 La. AG LEXIS 225.

Health care professionals must report all suspected cases of child abuse or neglect. Good faith immunity applies to all reports made under R.S. 14:403, R.S. 14:403(A), (B), (D), OPINION No. 86-773, La. Atty. Gen. Op. No. 1986-773; 1986 La. AG LEXIS 251.

La. R.S. 14:403, OPINION No. 88-147, La. Atty. Gen. Op. No. 1988-147; 1988 La. AG LEXIS 123.

Expenses for medical investigation of rape or sexual assault case may be billed to police jury through coroner; medical investigation expenses for child abuse should be billed through child protection unit or coroner; sheriff has no liability for medical expense in spousal abuse., OPINION NUMBER 89-78, La. Atty. Gen. Op. No. 1989-78; 1989 La. AG LEXIS 502.

Court order for removal of juvenile in need of care may be oral in exceptional circumstances, OPINION NUMBER 90-538, La. Atty. Gen. Op. No. 1990-538; 1990 La. AG LEXIS 407.

Ch. C. Art. 610, OPINION NUMBER 92-843, La. Atty. Gen. Op. No. 1992-843; 1993 La. AG LEXIS 81.

La. R.S. 14:403, La. Ch. C. 603, La. Ch. C. 609, La. Ch. C. 610, La. Ch. C. 611(A) social worker is considered a mandatory reporter under Louisiana’s Children’s Code. Therefore, if a child is assaulted by a teacher or other school official, and the social worker feels this assault rises to the level of abuse, the social worker must report the assault to a local or state law enforcement agency, or possibly face criminal liability., Opinion 97-65, La. Atty. Gen. Op. No. 1997-65; 1997 La. AG LEXIS 359.

An ordinance governing reporting of acts of abuse against children and elderly that restricts and interferes with the legal authority of all law enforcement personnel abridges state law., OPINION 97-405, La. Atty. Gen. Op. No. 1997-405; 1997 La. AG LEXIS 508.

Municipal police officer may hold local elective office in a separate municipality., Opinion 02-0206A, La. Atty. Gen. Op. No. 2002-0206; 2003 La. AG LEXIS 51.

Art. 611. Immunity from civil or criminal liability.

A. (1) No cause of action shall exist against any:

(a) Person who in good faith makes a report, cooperates in any investigation arising as a result of such report, or participates in judicial proceedings authorized under the provisions of this Chapter.

(b) Caseworker who in good faith conducts an investigation, makes an investigative judgment or disposition, or releases or uses information contained in the central registry for the purpose of protecting a child.

(2) Such individuals shall have immunity from civil or criminal liability that otherwise might be incurred or imposed.

B. This immunity shall not be extended to:

(1) Any alleged principal, conspirator, or accessory to an offense involving the abuse or neglect of the child.

(2) Any person who makes a report known to be false or with reckless disregard for the truth of the report.

C. (1) In any action to establish damages against a defendant who has made a false report of child abuse or neglect, the plaintiff shall bear the burden of proving that the defendant who filed the false report of child abuse or neglect knew the report was false or that the report was filed with reckless disregard for the truth of the report.

(2) A plaintiff who fails to meet his burden of proof provided in Subparagraph (1) of this Paragraph shall pay all court costs and attorney fees of the defendant. (Acts 1991, No. 235, § 6, eff. Jan. 1, 1992; Acts 1993, No. 675, § 1; Acts 2004, No. 76, § 1, eff. Aug. 15, 2004; Acts 2006, No. 372, § 1, eff. Aug. 15, 2006.)

2006 Amendments. — Acts 2006, No. 372, § 1, effective August 15, 2006, added (C).

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute in Subparagraph (A) as amended by Acts 2004, No. 76, § 1, substituted “this Chapter” for “this Chapter, or” at the end of (A)(1)(a) and made a minor punctuation change.

2004 Amendments. — Acts 2004, No. 76, § 1, effective August 15, 2004, inserted the subdivision designations in (A) and made related changes; added “No cause of action shall exist” in the introductory language of present (A)(1); and added “Such individuals” in present (A)(2).
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••• General Overview. — Caseworker who removed a child from his mother’s home following a cursory investigation of unsubstantiated allegations of child abuse that was conducted in a grossly negligent manner was not immune from liability for the child’s subsequent suicide under La. Child. Code Ann. art. 611. Todd v. State ex rel. Department of Social Servs., Office of Community Servs., 685 So. 2d 313, 1996 La. App. LEXIS 3021 (Nov. 26, 1996), reversed by, set aside by, dismissed by La. 96-3090, 699 So. 2d 35, 1997 La. LEXIS 2478 (La. Sept. 9, 1997).

Under former La. Rev. Stat. Ann. § 14:403(e) (now La. Child. Code Ann. art. 611) civil and criminal immunity is provided to any person who in good faith make a report or any caseworker who in good faith conducts an investigation of child abuse. Hawkins v. State Dep’t of Health & Human Resources, 543 So. 2d 1052, 1989 La. App. LEXIS 795 (Apr. 27, 1989).

Under La. Rev. Stat. Ann. § 9:2798.1 immunity is provided for public entities for their policy making or discretionary acts when such acts are within the course and scope of their lawful powers and duties and when such acts do not constitute criminal, fraudulent, malicious, intentional, willful, outrageous, reckless or flagrant misconduct. Hawkins v. State Dep’t of Health & Human Resources, 543 So. 2d 1052, 1989 La. App. LEXIS 795 (Apr. 27, 1989).

TORTS

• Intentional Torts

•• Defamation

••• Defenses

•••• Privileges

••••• Qualified Privileges. — Doctor’s evidence, presented in support of a motion for summary judgment, in an action against the doctor alleging that the doctor negligently failed to conduct a proper medical examination of a two-year-old child that the doctor reported as having been raped, showed the absence of factual support to prove that the doctor made a report known to be false or with reckless disregard for the truth, as even if the diagnosis was mistaken, the diagnosis could have been made in good faith; the inclusion of the physician as a mandatory reporter under La. Child. Code Ann. art. 611 contemplated the possibility that medical doctors would provide, in addition to facts, diagnoses in the alleged child abuse cases brought before the doctors. S. G. v. City of Monroe, 843 So. 2d 657, 2003 La. App. LEXIS 1076 (Apr. 11, 2003).

TREATISES AND LAW REVIEWS

General Law Reviews. — Article: The Attorney as Mandatory Reporter. 68 Tex. B. J. 208 (2005).

Art. 612. Assignment of reports for investigation and assessment.

A. (1) Upon receiving a report of abuse or neglect of a child who is not in the custody of the state, the local child protection unit of the department shall promptly assign a level of risk to the child based on the information provided by the reporter.

(2) Reports of high and intermediate levels of risk shall be investigated promptly. This investigation shall include a preliminary investigation as to the nature, extent, and cause of the abuse or neglect and the identity of the person actually responsible for the child’s condition. This preliminary investigation shall include an interview with the child and his parent or parents or other caretaker. Such preliminary investigation shall also include an immediate assessment of any existing visitation or custody order or agreement involving the alleged perpetrator and the child. The department shall request a temporary restraining order pursuant to Article 617 or a protective order pursuant to Article 618 if the department determines that any such previously ordered visitation or custody would put the child’s health and safety at risk. Admission of the investigator on school premises or access to the child in school shall not be denied by school personnel. However, the request for a temporary restraining order or a protective order in accordance with this Article shall not independently confer exclusive jurisdiction on the juvenile court in accordance with Article 303.

(3) In lieu of an investigation, reports of low levels of risk may be assessed promptly through interviews with the family to identify needs and available match to community resources. If during this assessment, it is determined that a child is at immediate substantial risk of harm, the local child protection unit shall promptly conduct or participate in an intensive investigation.

B. All persons, including without limitation mandatory and permissive reporters, shall cooperate fully with investigative procedures, including independent investigations and psychological evaluations of the child initiated by the parent on behalf of the child. The provisions of this Paragraph shall not require the disclosure of any communications between an attorney and his client or any confession or other sacred communication between priest, rabbi, duly ordained minister, or Christian Science practitioner and his communicant.

C. All interviews of the child or his parents conducted in the course of a child protective investigation shall be tape-recorded, if requested by the parent or parents.

D. Upon determination that there is reason to believe that the child has been abused or neglected, the local child protection unit shall conduct a more intensive investigation. If necessary, the investigator may apply for an evaluation order authorized by Article 614.

E. When the report concerns a facility under the supervision of the department, the secretary of the department may assign the duties and powers enumerated herein to any office within the department to carry out the purposes of this Chapter or may enter into cooperative agreements with other state agencies to conduct investigations in accordance with this Article.

F. Violation of the duties imposed by this Article subjects the offender to criminal prosecution authorized by R.S. 14:403(A)(2).

G. The Department of Children and Family Services shall set priorities for case response and allocate staff resources to cases identified by reporters as presenting immediate substantial risk of harm to children. Absent evidence of willful or intentional misconduct or gross negligence in carrying out the investigative functions of the state child protection program, caseworkers, supervisors, program managers, and agency heads shall be immune from civil and criminal liability in any legal action arising from the department’s decisions made relative to the setting of priorities for cases and targeting of staff resources. (Acts 1991, No. 235, § 6, eff. Jan. 1, 1992; Acts 1992, No. 705, § 1, eff. July 6, 1992; Acts 1993, No. 675, § 1; Acts 1995, No. 444 § 1, eff. June 17, 1995; Acts 1999, No. 1355, § 1, eff. July 12, 1999; Acts 2011, No. 189, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 189 added the fourth, fifth and last sentences of (A)(2).

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Department of Children and Family Services” for “Department of Social Services” in (G). See Acts 2010, No. 877, § 3.

1999 Amendments. — Acts 1999, No. 1355, § 1, effective July 12, 1999, in (A), substituted “In lieu of an investigation, reports of low levels of risk may” for “Reports of low levels of risk shall.”

COMMENTARY

Louisiana Official Revision Comments

1992. — This addition of Paragraph G, providing for the priority of child abuse and neglect reports, incorporates the provisions of R.S. 14:403(J) into the Children’s Code.

1991. — a. The source of Paragraph A is R.S. 14:403(G)(2)(a) and (b). The requirements for the entry order are given separate treatment below in Article 613.

b. The source of Paragraph B is R.S. 14:403(G)(2)(b)(iii). The requirements for the evaluation order are given separate treatment below in Article 614.

c. Paragraph (D) is based on R.S. 14:403(G)(2)(c).

d. The source of Paragraph E is R.S. 14:403(G)(3).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Addresses various questions concerning state jurisdiction over Belle Chasse Academy, a type 2 charter school located on a federal military base. Opinion No. 04-0148. 2004 La. AG LEXIS 359.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Article 613 of the Louisiana Children’s Code: Child Abuse Investigations in the Twilight of the Fourth Amendment. 55 La. L. Rev. 361 (November, 1994).

Art. 612.1. Institutional abuse; corrective measures.

A. Upon a finding of institutional abuse or neglect, resulting from a single act or occurrence, the department shall require that the owner, operator, or administrator of the facility formulate a plan of remedial action. Within thirty days of the department’s request, the owner, operator, or administrator shall notify the agency in writing of a plan of remedial action. Within ninety days of the request, the owner, operator, or administrator shall fully implement the plan for remedial action, unless otherwise agreed to by the department.

B. Upon a finding of institutional abuse or neglect resulting from several incidents that have occurred at the facility, within seven days of the finding, the department shall require that the owner, operator, or administrator of the facility make appropriate administrative, personnel, or structural changes at the facility. Within thirty days of such request, the owner, operator, or administrator of the facility shall notify the department of the progress in complying with the requirement. The department and the owner, operator, or administrator shall establish a reasonable period in which the requested changes shall be completed.

C. If an owner, operator, or administrator of a facility does not formulate or implement a plan for remedial action or make requested changes, the department shall recommend to the entity that licenses, oversees, certifies, or authorizes the operation of the facility, that appropriate sanctions or actions be imposed against the facility.

D. If there is reasonable cause to believe that a teacher, employee, volunteer, or other staff person has committed an act of child abuse or neglect, he shall be temporarily removed from his position at the institution or reassigned to other duties in which he will not have contact with the child victim or other children.

E. In accordance with the Administrative Procedure Act, the department shall adopt rules setting forth the procedures for the investigation and reporting of institutional abuse. Such rules may provide for the investigation to be conducted by an agency that contracts with the state whose staff is trained to conduct such investigations. The procedures may include the use of review teams to make recommendations to the department concerning the procedures for investigating institutional abuse or neglect. (Acts 2003, No. 567, § 1, eff. upon allocation of adequate funding and subject to the approval of the Joint Legislative Committee on the Budget.)

COMMENTARY

Louisiana Official Revision Comments

2003. — A public employee suspended pursuant to Paragraph D shall be accorded and may exercise due process rights, including notice of the proposed suspension and an opportunity to be heard, and any other due process rights provided under the laws of this state governing public employment and under any applicable individual or group contractual agreement. A private employee suspended pursuant to this subsection shall be accorded and may exercise due process rights provided for under the laws of this state governing private employment and under any applicable individual or group employee contractual agreement.

Art. 613. Entry orders.

A. If in the course of an investigation of a report, admission cannot be obtained to the home, school, or any other place where the child may be found, the investigator shall apply to the juvenile court for an order authorizing an entry for the purposes of interviewing the child and other members of the household, for the visual inspection of the child, and for an inspection of the home to the extent such an inspection is essential to the investigation of specific allegations. The affidavit of the applicant must demonstrate:

(1) That reasonable suspicion exists that the child has been abused or neglected.

(2) That entry has been denied.

B. The court may grant such an order on an ex parte application and may also order a law enforcement officer to accompany the applicant in executing the entry order. (Acts 1991, No. 235, § 6, eff. Jan. 1, 1992; Acts 1992, No. 705, § 1, eff. July 6, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1992. — This amendment to Paragraph A reinserts the authority of the department to conduct an inspection of a home pursuant to an entry order in a child in need of care proceeding. However, this amendment is more restrictive than the source law, R.S. 14:403(G)(2)(b)(ii), which permitted “an entry for investigation.” See State v. New Bethany Baptist Church, 535 So.2d 1214 (2d Cir.1988).

1991. — a. The source of Paragraph A is R.S. 14:403(G)(2)(b)(ii). R.S.14:403(G)(2)(b)(ii) authorized the juvenile courts to issue entry orders when a Department investigator is denied entrance. The source article was quite broad, authorizing an entry “for investigation” upon a showing, by affidavit, of “good cause.” Though not expressly recognized by the source article, an entry order is a form of search warrant which, of course, generally requires a showing of probable cause and would ordinarily require conformity with all of the requirements of Articles 162-167 and the 4th Amendment of the United States Constitution and Article 1§5 of the Louisiana Constitution. The purpose of this article is to narrow the scope of investigation authorized by an entry order in order to avoid constitutional problems. In Wyman v. James, 400 U.S. 309 (1971) (home entry) and T.L.O. v. New Jersey, 469 U.S. 325 (1985) the Supreme Court has indicated that when the safety and welfare of a child are at issue, a showing of “reasonable suspicion” may suffice as justification for an intrusion to protect a child which would otherwise be prohibited for an entry for the purpose of investigating a crime. See generally, “Investigating Child Abuse: The Fourth Amendment and Investigating Home Visits,” 89 Columbia Law Review 1034 (1989).

b. Paragraph B is new but fills a gap in the source article patterned upon existing law governing the issuance of search warrants found in Articles 162 and 163 of the Code of Criminal Procedure.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Addresses various questions concerning state jurisdiction over Belle Chasse Academy, a type 2 charter school located on a federal military base. Opinion No. 04-0148. 2004 La. AG LEXIS 359.

Art. 614. Evaluation orders.

A. If necessary, the investigator may apply to the court for certain medical examinations and evaluations of the child or other children in the household.

B. Upon a showing of good cause in an affidavit executed by the applicant, the court may order a physical examination and evaluation of the child or other children in the household by any physician. Such an order may be granted ex parte.

C. Upon a showing of good cause in an affidavit executed by the applicant and after a contradictory hearing, the court may order a psychological or psychiatric examination and evaluation of the child or other children in the household by a psychologist or psychiatrist.

D. Upon a showing of good cause in an affidavit executed by the applicant and after a contradictory hearing, the court may order a physical, psychological, or psychiatric examination of the parent or caretaker. (Acts 1991, No. 235, § 6, eff. Jan. 1, 1992; Acts 1992, No. 705, § 1, eff. July 6, 1992; Acts 1995, No. 1095, § 2.)

COMMENTARY

Louisiana Official Revision Comments

1995. — The 1995 amendment to Paragraphs (B) and (C) provides for the evaluation of “other children in the household” as well as the child who is the subject of a Child in Need of Care [CINC] proceeding. Although a report of child abuse or neglect may be specific to only one child, other children in the same household may be in jeopardy. See also Ch. C. Art. 606(A)(4).

1992. — This addition of Paragraph D reinserts the authority of the department to secure an order for the evaluation of a parent or caretaker of a child in the course of a child in need of care investigation. However, this amendment is more restrictive than the source law, R.S. 14:403(G)(2)(c), which permitted the granting of such an application ex parte. See C.C.P. Art. 1464. See also State v. New Bethany Baptist Church, 535 So.2d 1214 (2d Cir.1988).

Art. 615. Disposition of reports.

A. In determining the disposition of the report, the agency shall take into account, in mitigation, the possibility of accidental injury or condition, or that the injury resulted from what might be considered a reasonable exercise of discipline for the child’s misbehavior.

B. After investigation, the local child protection unit shall make one of the following determinations:

(1) The child appears to be a child in need of care and his immediate removal is necessary for his protection from further abuse or neglect, in which case, whenever such extraordinary justification arises, it shall apply for an instanter removal order to place the child in the custody of a suitable relative or other suitable individual capable of protecting the health and safety of the child or the state authorized under Articles 619 and 620 and shall notify the district attorney as soon as possible.

(2) The report appears to be justified, in that there is evidence of child abuse, or neglect, and a protective order would eliminate the need for removal of the child in order to protect him from further abuse, in which case it may apply for a temporary restraining order or protective order authorized by Article 617 and Article 618.

(3) The report appears to be justified, in that there is evidence of child abuse or neglect, in which case it shall report all pertinent information to the district attorney, as soon as possible but in no case more than thirty days after such determination, for evaluation of whether a child in need of care petition should be filed in the court with juvenile jurisdiction.

(4) The report is inconclusive, in that the evidence tends to support a finding of abuse or neglect, but there is not enough information to confirm a justified report.

(5) The report does not appear justified as the evidence does not support a finding of child abuse or neglect.

(6) The investigation indicates the report appears to be false and that the reporter knowingly made a false report in which case all pertinent information shall be forwarded to the district attorney for a determination of whether the evidence supports a finding of a false public report.

C. In addition to investigation or assessment of reports, or both, the local child protection family services unit may offer available information, referrals, or services to the family when there appears to be some need for medical, mental health, social, basic support, supervision, or other services. Assignments for case response and allocation of resources shall be made in the order of children at greatest risk of harm to the lowest risk of harm. The individualized intervention strategies based on this risk assessment may include concurrent planning.

D. Violation of the duties imposed by this Article subjects the offender to criminal prosecution authorized by R.S. 14:403(A)(2).

E. When, after the investigation of a report, the determination is made that the report is inconclusive or not justified, as provided in Subparagraphs (b)(4) and (5) of this Article; the files, records, and pertinent information regarding the report and investigation shall be strictly confidential, shall not become part of the central registry except as otherwise provided in Subparagraph (1) of this Paragraph or in Article 616(F), shall not be disclosed or ordered to be produced in conjunctin with any legal proceeding or other matter, and shall be maintained only for the following purposes:

(1) The files, records, and information shall remain unsealed and shall be maintained for the exclusive use of child protective services, to assist in future risk and safety assessments. The Department of Children and Family Services shall maintain all files and records for seven years from the date of the determination, unless a subsequent inconclusive or not justified report is received during that period. In that case, information from all such reports will be maintained until the youngest child in the alleged victim’s family attains the age of eighteen years or seven years from the date of the latest determination, whichever is longer. If information from an inconclusive or not justified report is used as a part of the basis for a later, related, and justified report, the earlier report shall become part of the file of the justified report and shall cease to be a separate report.

(2) All files, records, and information shall be admissible in any civil litigation or criminal proceeding against the Department of Children and Family Services or its employees wherein work performance or conduct is at issue. They shall remain confidential and be placed under seal by the court to prevent disclosure to the public. The department shall maintain the files, records and information during the pendency of the litigation or prosecution.

(3) All files, records, and information regarding a report that has been determined to be inconclusive may be released to law enforcement investigators in the course of investigations of crimes involving acts against children in order to assist in the proper evaluation of current reports of abuse which may include a pattern of incidents. Notwithstanding any other provision of law to the contrary, these files, records, and information shall remain confidential and shall not be subject to disclosure pursuant to R.S. 44:1 et seq. If a court determines that the files, records, and information are admissible in criminal proceedings involving acts against children, those files, records, and information shall be placed under seal by the court to prevent disclosure to the public.

F. The department shall promulate rules to provide for the disposition, handling, maintenance, and storage of inconclusive and not justified reports in keeping with this Article. (Acts 1991, No. 235, § 6, eff. Jan. 1, 1992; Acts 1993, No. 505, § 1; Acts 1995, No. 444, §§ 1, 2, eff. June 17, 1995; Acts 1995, No. 625, § 1, eff. June 19, 1995; Acts 1999, No. 449, § 1, eff. July 1, 1999; Acts 1999, No. 593, § 1, eff. Aug. 15, 1999; Acts 2003, No. 567, § 1, eff. Aug. 15, 2003; Acts 2004, No. 457, §§ 1, 2, eff. June 24, 2004; Acts 2005, No. 148, § 1, eff. Aug. 15, 2005; Acts 2006, No. 394, § 1, eff. Aug. 15, 2006; Acts 2006, No. 580, § 1, eff. June 23, 2006.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Department of Children and Family Services” for “Department of Social Services” in (E)(1) and (E)(2). See Acts 2010, No. 877, § 3.

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute merged (E), amended by Acts 2006, No. 580, § 1 with (E), amended by Acts 2006, No. 394, § 1. In addition, the LSLI substituted “protective services, to assist in future risk and safety assessments” for “protection investigators in the course of investigations, for the sole purpose of evaluating the existence of patterns of incidents in pending child abuse or neglect investigations” and redesignated (E)(4) as (E)(3).

2006 Amendments. — Acts 2006, No. 394, § 1, effective August 15, 2006, substituted “Paragraphs” for “Subparagraphs” in (E); substituted “protective services, to assist in future risk and safety assessments” for “protection investigators in the course of investigations, for the sole purpose of evaluating the existence of patterns of incidents in pending child abuse or neglect investigations”; and added (E)(4).

Acts 2006, No. 580, § 1, effective June 23, 2006, rewrote (E); and added (F).

2005 Amendments. — Acts 2005, No. 148 § 1, effective August 15, 2005, inserted “to place the child ... or the state” in (B)(1); and inserted “or neglect” and made a related stylistic change following “in that there is evidence of child abuse” in (B)(2).

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “as provided in Subparagraphs (B)(4) and (5) of this Article” for “as provided in Subparagraphs (B)(4) and (B)(5) of this Article” in the undesignated first paragraph of subsection (E) as amended by Acts 2004, No. 457, § 1, effective June 24, 2004.

2004 Amendments. — Acts 2004, No. 457, § 1, effective June 24, 2004, in (E), inserted “or not justified,” and substituted “Subparagraphs (B)(4) and (B)(5)” for “Subparagraph (B)(4)”; in (E)(2), inserted “or not justified” in the first sentence, and inserted “and not justified” in the second sentence; in (E)(3), substituted “all information regarding an inconclusive or not justified report” for “if information regarding abuse or neglect from an inconclusive report,” inserted “shall be maintained ... If information regarding an inconclusive or not justified report,” and inserted the last occurrence of “or not justified.”

2003 Amendments. — Acts 2003, No. 567, § 1, effective August 15, 2003, inserted “or in Article 616(F)” following “Paragraph” in (E)(2).

1999 Amendments. — Acts 1999, No. 449, § 1, effective July 1, 1999, added “The individualized intervention strategies based on this risk assessment may include concurrent planning” at the end of (C).

Acts 1999, No. 593, § 1, effective August 15, 1999, added (B)(4); added (E)(1) through (E)(3); redesignated former (B)(4) through (B)(5) as (B)(5) through (B)(6); added “is inconclusive, as provided in Subparagraph B(4) of this article” in (E); in (F), added “When a determination is made that the report,” substituted “Subparagraph B(5)” for “Paragraph B(4),” and “Subparagraph B(6)” for “Paragraph B(5).”

COMMENTARY

Louisiana Official Revision Comments

2003. — As enacted Paragraph E was intended to govern the use of reports found to be inconclusive. The purpose of the amendment to Subparagraph (2) of Paragraph E is to permit the use of inconclusive files in an investigation concerning an individual’s suitability to serve as a foster or adoptive parent, a CASA volunteer or a caretaker of a child.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 13:1578.1 deals with status offenders only by negative implication, in that it allows only juveniles charged with committing a delinquent act to be detained in a detention facility. Therefore, the only restriction place on a law enforcement agency when dealing with status offenders is that, as a general rule, such juvenile may not be place in detention facilities, OPINION No. 78-180, La. Atty. Gen. Op. No. 1978-180; 1978 La. AG LEXIS 236.

R.S. 14:403, OPINION No. 85-865, La. Atty. Gen. Op. No. 1985-865; 1985 La. AG LEXIS 245.

General discussion of DHHR’s authority to require licensing and registration of day care centers and of its authority to inspect and/or investigate allegations of child abuse in day care centers., OPINION NUMBER 85-244, La. Atty. Gen. Op. No. 1985-244; 1985 La. AG LEXIS 609.

On-site police investigations of allegedly abused students should only be allowed in emergency situations. R.S. 14:403, 14:403(G)(5), 14:403(D)(1), 14:403(D)(3), 17:156, OPINION No. 85-41, La. Atty. Gen. Op. No. 1985-41; 1985 La. AG LEXIS 787.

The district attorney is not mandated to draft and file petitions to have a child adjudged in need of care unless in his discretion he so chooses., OPINION No. 86-746, La. Atty. Gen. Op. No. 1986-746; 1986 La. AG LEXIS 225.

Health care professionals must report all suspected cases of child abuse or neglect. Good faith immunity applies to all reports made under R.S. 14:403, R.S. 14:403(A), (B), (D), OPINION No. 86-773, La. Atty. Gen. Op. No. 1986-773; 1986 La. AG LEXIS 251.

La. R.S. 14:403, OPINION No. 88-147, La. Atty. Gen. Op. No. 1988-147; 1988 La. AG LEXIS 123.

Expenses for medical investigation of rape or sexual assault case may be billed to police jury through coroner; medical investigation expenses for child abuse should be billed through child protection unit or coroner; sheriff has no liability for medical expense in spousal abuse., OPINION NUMBER 89-78, La. Atty. Gen. Op. No. 1989-78; 1989 La. AG LEXIS 502.

Court order for removal of juvenile in need of care may be oral in exceptional circumstances, OPINION NUMBER 90-538, La. Atty. Gen. Op. No. 1990-538; 1990 La. AG LEXIS 407.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Article 613 of the Louisiana Children’s Code: Child Abuse Investigations in the Twilight of the Fourth Amendment. 55 La. L. Rev. 361 (November, 1994).

Art. 615.1. Reports; review by district attorney.

A. When a law enforcement agency receives a report of a crime involving sexual abuse of a child, including but not limited to those received pursuant to Louisiana Children’s Code Article 610(E)(3), the law enforcement agency shall:

(1) Maintain a report containing all information listed in Louisiana Children’s Code Article 610(B) and (C), if known, and conduct a full investigation of the allegations.

(2) Maintain the confidentiality of the identity of the reporter in accordance with R.S. 46:56.

(3) After investigation of the report of child sexual abuse by the law enforcement agency having jurisdiction over the reported incident, send the investigative file to the district attorney for review whether or not an arrest is made.

B. In cases involving allegations of sexual abuse of a child:

(1) If the district attorney determines that the report has been fully investigated and there is insufficient evidence to establish probable cause for arrest, the district attorney shall upload the information contained in the report pursuant to Louisiana Children’s Code Article 610(B) and (C) to the central registry for children in need of care maintained by the Bureau of Identification and Information in the office of state police if an alleged perpetrator has been identified. The information uploaded to the registry shall also include the name of the law enforcement agency that handled the investigation of the complaint.

(2) If the district attorney determines that the report needs further investigation, he shall refer the report to the multidisciplinary team established pursuant to Louisiana Children’s Code Article 507 et seq. If, after a multidisciplinary team investigation, there is still insufficient evidence to establish probable cause for an arrest, the pertinent information in the report shall be uploaded to the Bureau as provided in Subparagraph (B)(1) of this Article.

(3) In no case shall the district attorney forward information to the Bureau of Identification and Information in the office of state police when the district attorney finds, based on the investigation, that the allegations are false. (Acts 2006, No. 394, § 1, eff. Aug. 15, 2006.)

Art. 616. Central registry; screening court-appointed special advocates volunteers; confidentiality.

A. The department shall maintain a central registry of all reports of abuse and neglect. The purpose of this central registry, among other uses, is to provide information of past reports of child abuse or neglect of children to assist in the proper evaluation of current reports of abuse or neglect which may include a pattern of incidents.

B. Except as provided in this Article or R.S. 46:56, all records of reports of child abuse or neglect are confidential. The department shall promulgate rules regarding the maintenance, deletion, and release of information in the central registry, determined by the types of dispositions made pursuant to Article 615.

C. Upon the written request of the court during its evaluation of an individual applying to work as a court-appointed special advocate and with the consent of the applicant, the department shall search the central registry and report to the court any justified report of abuse or neglect alleging that the applicant is a perpetrator.

D. When, after an investigation, the determination is made by the department that the report does appear to be justified, any subsequent adjudication by a court exercising juvenile jurisdiction which dismisses the child in need of care petition involving this report shall be added to the central registry.

E. Repealed by Acts 2005, No. 378, § 1, effective June 30, 2005.

F. Information from investigations of reports that are inconclusive may be disclosed, with the applicant’s written consent, for the limited purposes of evaluating the applicant to be a CASA volunteer, a foster parent, an adoptive parent, or caregiver pursuant to R.S. 46:56(F)(11).

G. Violation of the confidentiality provisions of this Article, Article 615, or the lawful regulations of the department subjects the offender to criminal prosecution authorized by R.S. 14:403(A)(2). (Acts 1991, No. 235, § 6, eff. Jan. 1, 1992; Acts 1993, No. 505, § 1; Acts 1995, No. 625, § 1, eff. June 19, 1995; Acts 1997, No. 903, § 2, eff. July 10, 1997; Acts 1999, No. 593, § 1, eff. Aug. 15, 1999; Acts 2003, No. 567, § 1, eff. Aug. 15, 2003; Acts 2005, No. 378, § 1, eff. June 30, 2005.)

2005 Amendments. — Acts 2005, No. 378, § 1, effective June 30, 2005, deleted (E).

2003 Amendments. — Acts 2003, No. 567, § 1, effective August 15, 2003, redesignated former (A)(1) as (A), substituting new second sentence for former, which read “When, after the investigation, the determination is made by the department that the report does appear to be justified, any subsequent adjudication by a court exercising juvenile jurisdiction which dismisses the child in need of care petition involving this report shall be added to the central registry”; deleted former (A)(2) and (A)(3), which read:

“(2) When, after the investigation, the determination is made that the report does not appear to be justified, as provided in Subparagraph B(5) or is false, as provided in Subparagraph B(6) of Article 615, all files, records, and pertinent information regarding the report and investigation shall be destroyed following the three-year period required by federal law for audit purposes. During the three-year record retention period, such records shall be sealed and all identifying information removed, and shall be accessible only to the financial auditors. Records shall be maintained during the pendency of any litigation involving those records.

“(3) The purpose of a central registry is to provide information of past reports of child abuse or neglect of children to assist in the proper evaluation of current reports of abuse or neglect which may include a pattern of incidents”; redesignated (B)(1) as (B), adding “Except as provided in this Article or R.S. 46:56” at the beginning; deleted former (B)(2) and (B)(3), which read:

“(2) A judge of a court exercising juvenile jurisdiction may request, in writing from the department, a central registry check of an individual applying to work as a court-appointed special advocate volunteer provided the judge of a court exercising juvenile jurisdiction has obtained the individual’s written consent to the registry check.

“(3) The department shall search the central registry to determine whether a justified report of abuse or neglect exists naming the individual as an alleged perpetrator and report the results of the search to the judge of a court exercising juvenile jurisdiction who made the request”; added (C) through (F); redesignated former (C) as (G), deleting “Paragraph B of” preceding “this Article,” and inserting “Article 615,” following “this Article.”

1999 Amendments. — Acts 1999, No. 593, § 1, effective August 15, 1999, in (A)(2), substituted “Subparagraph B(5)’ for “Paragraph B(4),’ and “Subparagraph B(6)’ for “Paragraph B(5).’.

COMMENTARY

Louisiana Official Revision Comments

2003. — (a) Although this Article has been revised and rearranged, the only substantive change is Paragraph F which is new. It was added in order to ensure that current child abuse screening requirements for persons who come into direct contact with children are comprehensive. Louisiana law already authorizes the department to release information from the central registry in checking applications of CASA representatives, foster parents, adopting parents and child caretakers, such as “nannies”. See Article 616(C) (formerly Article 616(B)(2)), Articles 1173 and 1208 and R.S. 46:56(F)(11). Even “inconclusive” reports ought to be considered whenever the state brings an adult into an intimate relationship with a child. If the report is truly inconclusive, then the department, the court or parent may decide to ignore it when accepting an applicant.

(b) The penalties authorized by Paragraph G and R.S. 14:403(A)(2) are a fine of not more than $500 or six months imprisonment, or both, for the knowing and willful violations of the confidentiality provisions of this Chapter.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 13:1578.1 deals with status offenders only by negative implication, in that it allows only juveniles charged with committing a delinquent act to be detained in a detention facility. Therefore, the only restriction place on a law enforcement agency when dealing with status offenders is that, as a general rule, such juvenile may not be place in detention facilities, OPINION No. 78-180, La. Atty. Gen. Op. No. 1978-180; 1978 La. AG LEXIS 236.

R.S. 14:403, OPINION No. 85-865, La. Atty. Gen. Op. No. 1985-865; 1985 La. AG LEXIS 245.

General discussion of DHHR’s authority to require licensing and registration of day care centers and of its authority to inspect and/or investigate allegations of child abuse in day care centers., OPINION NUMBER 85-244, La. Atty. Gen. Op. No. 1985-244; 1985 La. AG LEXIS 609.

On-site police investigations of allegedly abused students should only be allowed in emergency situations. R.S. 14:403, 14:403(G)(5), 14:403(D)(1), 14:403(D)(3), 17:156, OPINION No. 85-41, La. Atty. Gen. Op. No. 1985-41; 1985 La. AG LEXIS 787.

The district attorney is not mandated to draft and file petitions to have a child adjudged in need of care unless in his discretion he so chooses., OPINION No. 86-746, La. Atty. Gen. Op. No. 1986-746; 1986 La. AG LEXIS 225.

Health care professionals must report all suspected cases of child abuse or neglect. Good faith immunity applies to all reports made under R.S. 14:403, R.S. 14:403(A), (B), (D), OPINION No. 86-773, La. Atty. Gen. Op. No. 1986-773; 1986 La. AG LEXIS 251.

La. R.S. 14:403, OPINION No. 88-147, La. Atty. Gen. Op. No. 1988-147; 1988 La. AG LEXIS 123.

Expenses for medical investigation of rape or sexual assault case may be billed to police jury through coroner; medical investigation expenses for child abuse should be billed through child protection unit or coroner; sheriff has no liability for medical expense in spousal abuse., OPINION NUMBER 89-78, La. Atty. Gen. Op. No. 1989-78; 1989 La. AG LEXIS 502.

Court order for removal of juvenile in need of care may be oral in exceptional circumstances, OPINION NUMBER 90-538, La. Atty. Gen. Op. No. 1990-538; 1990 La. AG LEXIS 407.

Federal law sets forth that in order for the United States to gain exclusive jurisdiction over the lands it owns, the state in which the land is situated must consent to that jurisdiction, and the United States must explicitly accept the jurisdiction. A 1958 letter from the Navy granted the United States exclusive jurisdiction over the New Orleans Naval Air Station Base., Opinion No. 96-498, La. Atty. Gen. Op. No. 1996-498; 1997 La. AG LEXIS 52.

Art. 616.1. Correction of central registry entries; procedure.

A. When a report alleging abuse or neglect is recorded as justified by the department in the central registry but when no petition is subsequently filed alleging that the child is in need of care, the individual who is the subject of the finding may file a written motion seeking correction of that entry and all related department records in the court exercising juvenile jurisdiction in the parish in which the finding was made.

B. Prior to the hearing, the motion shall be served on the department and the district attorney.

C. If neither the department nor the district attorney files a written objection, the court may enter an order in accordance with Paragraph D.

D. If after a contradictory hearing with the department and the district attorney the court finds that the report was not justified, in accordance with Article 615(B)(4) or (5), and correction of the record is not contrary to the best interest of the child, it may order the department to correct the central registry entry. If the central registry entry is ordered to be corrected, the department and any law enforcement offices having any record of the report shall be ordered to correct those records and any other records, notations, or references thereto, and the court shall order the department and other custodians of such records to file a sworn affidavit to the effect that their records have been corrected. The affidavit of the department shall also attest to the correction of the central registry entry.

E. The originals of the affidavits required in Paragraph D shall be kept by the court and a copy shall be retained by the affiant. The copy shall not be a public record and shall not be open for public inspection but rather shall be kept under lock and key and maintained only for internal recordkeeping purposes and to preserve the integrity of the files of the department or office and shall not be used for any investigative purpose. (Acts 1997, No. 612, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1997. — (a) This Article is new. Its purpose is to provide a remedy for those individuals who have been identified as the perpetrator of abuse or neglect due to the department’s finding of justification of a report, when no child in need of care petition has. been filed and resolved by proceedings’ in the juvenile, court. The source of this Article is R.S. 44:9 which governs the expungement of arrest records when no formal prosecution is timely instituted.

(b) The source of Paragraph A is R.S. 44:9(A).

(c) Service of the motion upon, the agency with responsibility for the records is implicit in R.S. 44;9(B)(2).

(d) Paragraph C explicitly authorizes the department and the district attorney to consent to the correction order.

(e) The source of Paragraphs D and E is R.S. 44:9(A)(2).

Art. 616.2. Central registry; maintenance by state police; use; confidentiality.

A. The Bureau of Identification and Information in the office of state police shall maintain a central index registry of all reports of sexual abuse obtained in accordance with Article 615.1. The purpose of the registry is to provide information of past reports of child sexual abuse to assist in the proper evaluation of current reports of abuse which may include a pattern of incidents and which may prove admissible in a criminal prosecution under Code of Evidence Article 404(B) or 412.2.

B. When the information contained in the reports is obtained by the bureau in accordance with Article 615.1:

(1) The pertinent information regarding the report and investigation shall be indexed by the name of the alleged perpetrator and shall be maintained for the exclusive use of child protection and law enforcement investigators in the course of investigations, for the sole purpose of evaluating the existence of patterns of incidents in pending child abuse investigations.

(2) All pertinent information regarding these reports and investigations shall be strictly confidential and shall not under any circumstances be disclosed or ordered to be produced in conjunction with any legal proceeding or matter, except as provided for in this Article. The Department of Public Safety and Corrections shall promulgate rules and regulations, in accordance with the Administrative Procedure Act, to provide for the disposition, handling, maintenance, and storage of the information forwarded to them pursuant to this Article and not in conflict with this Article.

(3) Notwithstanding Subparagraph (B)(2) of this Article, all information regarding the reports shall be maintained by the Department of Public Safety and Corrections for ten years from the date of receipt of the report, unless a subsequent report is received during that time period, in which case, information from all reports will be maintained indefinitely. (Acts 2006, No. 394, § 1, eff. Aug. 15, 2006.)

CHAPTER 6. PROCEDURES FOR THE PROTECTION OF A CHILD.

Art. 617. Temporary restraining order.

A. Upon good cause shown in an ex parte proceeding, the court may enter a temporary restraining order, without bond, as it deems necessary to protect from abuse or neglect the petitioner, any children, or any person alleged to be an incompetent. Immediate and present danger of abuse shall constitute good cause for purposes of this Article. The order may include but is not limited to the following:

(1) Directing the defendant to refrain from abusing, neglecting, harassing, or interfering with the person or employment or going near the residence or place of employment of the petitioner, the children, or any person alleged to be incompetent, on whose behalf a petition was filed.

(2) Awarding to a party use and possession of specified community property, such as an automobile.

(3) Granting possession to the petitioner of the residence or household to the exclusion of the defendant, by evicting the defendant or restoring possession to the petitioner where:

(a) The residence is jointly owned in equal proportion or leased by the defendant and the petitioner or the person on whose behalf the petition is brought.

(b) The residence is solely owned by the petitioner of the person on whose behalf the petition is brought.

(c) The residence is solely leased by defendant and defendant has a duty to support the petitioner or the person on whose behalf the petition is brought.

(4) Prohibiting either party from transferring, encumbering, or otherwise disposing of property mutually owned or leased by the parties, except when in the ordinary course of business, or for the necessary support of the party or the minor children.

B. If a temporary restraining order is granted without notice, the matter shall be set within ten days for a rule to show cause why the protective order should not be issued, at which time the petitioner must prove the allegations of abuse or neglect by a preponderance of the evidence. The defendant shall be given notice of the temporary restraining order and the hearing on the rule to show cause by service of process as required by law.

C. During the existence of the temporary restraining order, a party shall have the right to return to the family residence once to recover his or her personal clothing and necessities, provided that the party is accompanied by a law enforcement officer to insure the protection and safety of the parties.

D. If no temporary restraining order has been granted, the court shall issue a rule to show cause why the protective order should not be issued, and set the rule for hearing on the earliest day that the business of the court will permit, but in any case within ten days from the date of service of the petition, at which time the petitioner must prove the allegations of abuse or neglect by a preponderance of the evidence. The defendant shall be given notice by service of process as required by law.

E. If the hearing pursuant to Paragraph B or D of this Article is continued, the court shall make or extend such temporary restraining orders as it deems necessary. Such continuance shall not exceed ten days.

F. The court may, in its discretion, grant an emergency temporary restraining order outside regular court hours.

G., H. Repealed by Acts 2001, No. 567, § 3, effective August 15, 2001. (Acts 1991, No. 235, § 6, eff. Jan. 1, 1992; Acts 1997, No. 1156, § 1, eff. Aug. 15, 1997; Acts 1999, No. 1356, § 1, eff. July 12, 1999; Acts 2001, No. 567, § 3, eff. Aug. 15, 2001.)

2001 Amendments. — Acts 2001, No. 567, § 3, effective August 15, 2001, repealed (G) and (H), which read: “G. Immediately upon rendering a decision granting the relief requested by the petitioner, the judge shall cause to have prepared a Uniform Abuse Prevention Order, as provided in R.S. 46:2136.2(C), shall sign such order, and shall forward it to the clerk of court for filing, all without delay.

“H. If a temporary restraining order is issued or extended, the clerk of the issuing court shall transmit the Uniform Abuse Prevention Order to the Louisiana Protective Order Registry, R.S. 46:2136.2(A), by facsimile transmission, mail, or direct electronic input, where available, as expeditiously as possible, but no later than the end of the next business day after the order is filed with the clerk of court.”

1999 Amendments. — Acts 1999, No. 1356, § 1, effective July 12, 1999, in (A), (B), and (D), inserted “or neglect” following “abuse”; in (A)(1), inserted “neglecting” preceding “harassing, or interfering.”

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — General discussion of sheriff’s duties, authority, and liability regarding enforcement of ex parte temporary restraining orders issued in cases of family violence., OPINION No. 83-977, La. Atty. Gen. Op. No. 1983-977; 1984 La. AG LEXIS 450.

An ex parte temporary restraining order may be obtained as provided in La. R.S. 46:2131 et seq., the Domestic Abuse Assistance Act., OPINION No. 86-102, La. Atty. Gen. Op. No. 1986-102; 1986 La. AG LEXIS 701.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Department: Recent Developments: Family Law. 43 La Bar Jnl. 594 (April, 1996).

Art. 618. Protective orders; content; modification; service.

A. The court may grant any protective order or approve any consent agreement to bring about a cessation of abuse or neglect of a party, any minor children, or any person alleged to be incompetent, which relief may include but is not limited to:

(1) Granting the relief enumerated in Article 617.

(2) When there is a duty to support a party, any minor children, or any person alleged to be incompetent living in the residence or household, ordering payment of temporary support or provision of suitable housing for them.

(3) Awarding temporary custody of or establishing temporary visitation rights and conditions with regard to any minor children or person alleged to be incompetent.

(4) Ordering counseling or professional medical treatment for either the defendant or the abused or neglected person, or both.

B. A protective order may be rendered pursuant to this Chapter if the court has jurisdiction over the parties and subject matter and either of the following occurs:

(1) The parties enter into a consent agreement.

(2) Reasonable notice and opportunity to be heard are given to the person against whom the order is sought sufficient to protect that person’s right to due process.

C. Any protective order issued within this state or outside this state that is consistent with Paragraph B of this Article shall be accorded full faith and credit by the courts of this state and enforced as if it were the order of the enforcing court.

D. On the motion of any party, the court, after notice to the other parties and a hearing, may modify a prior order to exclude any item included in the prior order or to include any item that could have been included in the prior order.

E. A protective order made under this Article shall be served on the person to whom the order applies in open court at the close of the hearing, or in the same manner as a writ of injunction. The clerk of the issuing court shall send a copy of the order or any modification thereof to the chief law enforcement official of the parish where the person or persons protected by the order reside. A copy of the protective order shall be retained on file in the office of the chief law enforcement officer as provided herein until otherwise directed by the court.

F. Any final protective order or approved consent agreement shall be for a fixed period of time, not to exceed six months, and may be extended by the court, after a contradictory hearing, in its discretion. Such protective order or extension thereof shall be subject to a devolutive appeal only.

G., H. Repealed by Acts 2001, No. 567, § 3, effective August 15, 2001. (Acts 1991, No. 235, § 6, eff. Jan. 1, 1992; Acts 1995, No. 1095, § 2; Acts 1997, No. 1156, § 1, eff. Aug. 15, 1997; Acts 1999, No. 1356, § 1, eff. July 12, 1999; Acts 2001, No. 567, § 3, eff. Aug. 15, 2001.)

2001 Amendments. — Acts 2001, No. 567, § 3, effective August 15, 2001, repealed (G) and (H), which read: “G. Immediately upon rendering a decision granting the relief requested by the petitioner, the judge shall cause to have prepared a Uniform Abuse Prevention Order, as provided in R.S. 46:2136.2(C), shall sign such order, and shall forward it to the clerk of court for filing, all without delay.

“H. If a protective order is issued or modified, or a consent agreement is agreed to or modified, the clerk of the issuing court shall transmit the Uniform Abuse Prevention Order to the Louisiana Protective Order Registry, R.S. 46:2136.2(A), by facsimile transmission, mail, or direct electronic input, where available, as expeditiously as possible, but no later than the end of the next business day after the order is filed with the clerk of court.”

1999 Amendments. — Acts 1999, No. 1356, § 1, effective July 12, 1999, in (A), inserted “or neglect” following “of abuse”; in (A)(4), inserted “or neglected” following “the abused.”

COMMENTARY

Louisiana Official Revision Comments

1995. — The duration of protective orders has been extended from three months to six months to reflect the change in the parent statute, the Domestic Abuse Assistance Act, Ch. C. Arts. 1564 et seq., Art. 1670(D).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Department: Recent Developments: Family Law. 43 La Bar Jnl. 594 (April, 1996).

Art. 619. Instanter orders of custody.

A. (1) A peace officer, district attorney, or employee of the local child protection unit of the department may file a verified complaint alleging facts showing that there are reasonable grounds to believe that the child is in need of care and that emergency removal is necessary to secure the child’s protection.

(2) After the complaint has been filed, the parent is without authority to place the child with any individual or institution except the department until legal custody is returned to the parent.

B. The court shall immediately determine whether reasonable efforts have been made by the department to prevent or eliminate the need for the child’s removal, including whether the department has requested a temporary restraining order pursuant to Article 617 or a protective order pursuant to Article 618. In making and determining reasonable efforts, the child’s health and safety shall be the paramount concern. However, the court may authorize the removal of the child even if the department’s efforts have not been reasonable.

C. (1) Upon presentation of the verified complaint, the court shall immediately determine whether emergency removal is necessary to secure the child’s protection.

(2) If the court determines that the child’s welfare cannot be safeguarded without removal, the court shall immediately issue a written instanter order directing that the child be placed in the provisional custody of a suitable relative or other suitable individual capable of protecting the health and safety of the child or taken into the custody of the state. The order shall contain written findings of fact supporting the necessity for the child’s removal in order to safeguard his welfare. If the court determines that emergency removal is not necessary to secure the child’s protection, the court shall issue a written order denying the request for custody. If custody is given to a suitable relative or other suitable individual, the safety plan shall be made an order of the court and shall direct the provisional custodian to adhere to the conditions of the safety plan. The safety plan shall set forth conditions of contact with parents or other third parties.

(3) If the court determines that emergency removal is not necessary to secure the child’s protection, the court shall issue a written order denying the request for custody.

D. An instanter order shall be executed by either an employee of the local child protection unit or any peace officer having territorial jurisdiction over the child.

E. Any peace officer having territorial jurisdiction over the child is authorized to serve a summons upon a parent or caretaker, commanding him to appear at court for a continued custody hearing. The summons shall expressly notify the parent or caretaker that the court may issue a binding order in his absence if he fails to appear. A copy of the summons shall be filed in the record as proof of service. An employee of the local child protection unit shall provide written notice to the parents or caretaker of the date, time, and location of the continued custody hearing. (Acts 1991, No. 235, § 6, eff. Jan. 1, 1992; Acts 1993, No. 634, § 1, eff. June 15, 1993; Acts 1995, No. 1095, § 2; Acts 1999, No. 449, § 1, eff. July 1, 1999; Acts 1999, No. 1215, § 1, eff. July 9, 1999; Acts 2001, No. 567, § 1, eff. Aug. 15, 2001; Acts 2005, No. 148, § 1, eff. Aug. 15, 2005; Acts 2006, No. 278, § 1, eff. Aug. 15, 2006.)

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute made a spelling correction, as amended by Acts 2006, No. 278, § 1.

2006 Amendments. — Acts 2006, No. 278, § 1, effective August 15, 2006, added (A)(2); deleted the second sentence, which read: “Voluntary relative placement is a removal and requires a court order” in (B); and rewrote (C).

2005 Amendments. — Acts 2005, No. 148, § 1, effective August 15, 2005, in (B), inserted “immediately” at the beginning, and inserted “Voluntary relative placement is a removal and requires a court order” and made a related stylistic change following the first sentence; in (C), added “The court shall ... the verified complaint” to the beginning, added “immediately” preceding “issue a written instanter,” inserted “placed in the provisional custody ... of the child or,” and added “If the court determines ... with parents of other third parties” to the end.

2001 Amendments. — Acts 2001, No. 567, § 1, effective August 15, 2001, in (C), substituted “shall issue a written instanter” for “may issue an instanter” in the first sentence, and added the last sentence.

1999 Amendments. — Acts 1999, No. 449, § 1, effective July 1, 1999, inserted “In making and determining reasonable efforts, the child’s health and safety shall be the paramount concern” in (B); inserted “The summons shall expressly notify the parent or caretaker that the court may issue a binding order in his absence if he fails to appear” in (E).

Acts 1999, No. 1215, § 1, effective July 9, 1999, substituted “Any” for “An employee of the local child protection unit or” in the first sentence and added the third sentence of (E).

COMMENTARY

Louisiana Official Revision Comments

2001. — (a) Regulations promulgated to implement the Adoption and Safe Families Act (ASFA) of 1999, 42 U.S.C. 601 et seq., P.L. 105-89, require that certain judicial determinations be individualized, written, and explicitly documented in court orders: that remaining in the family home is “contrary to the welfare” of the child; that the department has made reasonable efforts to prevent the child’s removal; and that the department has made reasonable efforts to finalize the permanency plan or that reasonable efforts are not required. These determinations must be “explicitly documented[,] made on a case-by-case basis and so stated in the court order”. See Federal Register, Vol. 65, No. 16, Sec. 1356.21 (d), p. 408!) and related discussion at pp 4055-1056 (January 25, 2000); 45 C.F.R. 1356.21(d).

(b) ASFA regulations require that a “contrary to the welfare” determination be made in the first court order removing a child from his home, including emergency orders. Failure to make this determination in the first court order pertaining to a child’s removal from his home (usually the instanter order) will result in barring a state from claiming Title IV-E. foster care maintenance payments on behalf of the child for the duration of his foster care stay, a particularly severe penalty. See Federal Register, Vol. 65, No. 16, Sec. 1356.21c pp. 4088-4089 and discussion at pp. 4054-4055 (January 25, 2000); 45 C.F.R. 1356.21(c).

1999. — The authority of the court to proceed despite the absence of a properly served party is found in Article 642. This special alert underscores the importance of attending the scheduled hearing.

1995. — The 1995 amendment specifies that a child who is the subject of an emergency-removal in Child in Need of Care [CINC] proceedings is to be taken into the custody of the state.

1991. — a. According to C.J.P. Article 25, the court may issue an order that a child be taken into custody upon a “verified complaint . . . alleging facts showing there are reasonable grounds to believe that . . . the child is a child in need of care.” However, according to federal statutes and regulations governing “permanency planning,” a state’s authority to remove a child from his home is more limited and may only be exercised when there is an emergency jeopardizing the child’s safety or after the state’s protective services agency has made “reason- able efforts” to prevent or eliminate the removal of the child. P.L. 96-272, 42 U.S.C.§1606. These federal requirements were misplaced in the Code of Juvenile Procedure as Article 87(F) governing a judgment of disposition.

b. The source of Paragraph A is C.J.P. Article 25. The customary term “instanter order,” is used in this and subsequent paragraphs of this article.

c. The source of Paragraphs B and C is C.J.P. Article 87(F).

d. The source of Paragraph D is C.J.P. Article 29, although expanded to permit a protective services caseworker to execute an instanter order. In some emergency situations, the safety of the child or caseworker may be imperiled if the investigating caseworker has to wait for an officer to execute an instanter order. However, this new authority of the Department caseworker is limited and can only be exercised pursuant to an order issued by the juvenile court. Under Article 621, only a peace officer or probation officer may take a child into protective custody without a court order.

e. The first sentence of Paragraph E is new. Its source is C.J.P. Article 52. Since the investigation of child in need of care cases is the responsibility of the Department according to R.S. 14:403, its staff, rather than “probation officers and process servers attached to the court,” should properly be authorized to serve a summons when child in need of care proceedings are initiated.
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CIVIL PROCEDURE

• Remedies

•• Writs

••• General Overview. — The state’s petition to have a child declared in need of care was not affected by a juvenile court’s failure to conduct a timely hearing on an instanter order issued pursuant to former La. Rev. Stat. Ann. § 14:403G(6) (now La. Child. Code Ann. art. 619) that placed the child in temporary protective care, as the neglect proceedings were separate from and unaffected by the expired instanter order; thus, the child’s parents were not entitled to supervisory writs directing the court to dismiss the neglect proceedings. State in Interest of Duvernay, 372 So. 2d 1248, 1979 La. App. LEXIS 2832 (June 13, 1979).

• Appeals

•• Standards of Review

••• Clearly Erroneous Review. — Juvenile court erred when it held that the State failed to make reasonable efforts to investigate an abused child’s placement with relatives prior to seeking a hold order where the child’s mother failed to appreciate danger to the child and had not been forthright with State investigator’s during the investigation into the abuse by the mother’s boyfriend. State ex rel. C.W., 848 So. 2d 70, 2003 La. App. LEXIS 1551 (May 14, 2003).

FAMILY LAW

• Adoption

•• Procedures

••• General Overview. — Denial of an aunt’s request for custody of children, who were adjudicated children in need under La. Child Code art. 619(A), was affirmed despite the pro-relative attitude of La. Child Code art. 622; but the order that allowed an adoption to go forward by the foster parent’s was reversed, although the children were to remain in the care of the foster parents. State ex rel. M.V., 741 So. 2d 48, 1999 La. App. LEXIS 18 (Jan. 13, 1999).

Under the procedures of La. Child Code art. 619, after reviewing the verified complaint, the trial court can issue an State ex rel. M.V., 741 So. 2d 48, 1999 La. App. LEXIS 18 (Jan. 13, 1999).

• Child Custody

•• Jurisdiction

••• General Overview. — Absent a finding that the children were delinquent and in need of care and supervision, the juvenile court did not have exclusive jurisdiction and the father could maintain an action in district court for custody of the minor children. Medus v. Medus, 379 So. 2d 21, 1979 La. App. LEXIS 3427 (Dec. 19, 1979), writ of certiorari denied by 381 So. 2d 1235, 1980 La. LEXIS 7070 (La. 1980).

• Delinquency & Dependency

•• Dependency Proceedings. — Trial court exceeded its authority in extending an instanter order issued pursuant to former La. Rev. Stat. Ann. § 14:403G(6) (now La. Child. Code Ann. art. 619) when it expired 45 days after issuance, but the expiration of the order did not affect the state’s right to prosecute a pending abuse proceeding against the child’s mother. State in Interest of Alexander, 372 So. 2d 1243, 1979 La. App. LEXIS 4124 (June 13, 1979).

• Parental Duties & Rights

•• Termination of Rights

••• General Overview. — Trial court was unable to issue an instanter order pursuant to La. Child. Code Ann. art. 619 rather than terminate the father’s parental rights because the father failed to show that he had an established relationship with the children. In re Adoption of A.P.C., 776 So. 2d 567, 2000 La. App. LEXIS 3357 (Dec. 13, 2000), writ denied by La. 2001-0319, 785 So. 2d 835, 2001 La. LEXIS 638 (La. Feb. 14, 2001).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Addresses various questions concerning state jurisdiction over Belle Chasse Academy, a type 2 charter school located on a federal military base. Opinion No. 04-0148. 2004 La. AG LEXIS 359.

Art. 620. Oral instanter orders.

A. In exceptional circumstances, the facts supporting the issuance of an instanter order and the exceptional circumstances may be relayed orally, including telephonically, to the judge and his order directing that a child be taken into custody may be issued orally.

B. In such cases, an affidavit containing the information previously relayed orally, including telephonically, shall be filed with the clerk of the court within twenty-four hours and a written order shall be issued. The written order shall include the court’s findings of fact supporting the necessity for the child’s removal in order to safeguard his welfare and shall determine the child’s custodian in accordance with Article 619.

C. The affidavit filed after the child has been placed shall indicate whether the child was released to his parents or remains removed.

D. The department shall promptly notify the parents or caretaker of the nature of the allegations and, if the child is not released, of the time and place of the continued custody hearing. (Acts 1991, No. 235, § 6, eff. Jan. 1, 1992; Acts 1993, No. 634, § 1, eff. June 15, 1993; Acts 2001, No. 567, § 1, eff. Aug. 15, 2001; Acts 2005, No. 148, § 1, eff. Aug. 15, 2005; Acts 2006, No. 278, § 1, eff. Aug. 15, 2006.)

2006 Amendments. — Acts 2006, No. 278, § 1, effective August 15, 2006, added “and shall determine the child’s custodian in accordance with Article 619” to the end in (B); and substituted “The affidavit filed after the child has been placed shall” for “If the affidavit filed after the child has been placed in the provisional custody of a suitable relative or other individual or taken into state custody, it shall” in (C).

2005 Amendments. — Acts 2005, No. 148, § 1, effective August 15, 2005, in (C), inserted “placed in the provisional custody of a suitable relative or other individual or” and “state” and substituted “remains removed” for “continued in custody.”

2001 Amendments. — Acts 2001, No. 567, § 1, effective August 15, 2001, added the last sentence in (B).

COMMENTARY

Louisiana Official Revision Comments

2001. — See the 2001 Comments to Article 619.

Art. 621. Taking child into custody without a court order.

A. A peace officer or probation officer of the court may take a child into custody without a court order if he has reasonable grounds to believe that the child’s surroundings are such as to endanger his welfare and immediate removal appears to be necessary for his protection. The peace officer shall have the responsibility to promptly notify and release the child to the department.

B. Employees of the department must secure an instanter order before taking a child into custody.

C. The department may release the child or secure an instanter order.

D. The department shall promptly notify the parents or caretaker of the nature of the allegations and, if the child is not released, of the time and place of the continued custody hearing. (Acts 1991, No. 235, § 6, eff. Jan. 1, 1992; Acts 1993, No. 634, § 1, eff. June 15, 1993; Acts 2006, No. 278, § 1, eff. Aug. 15, 2006.)

2006 Amendments. — Acts 2006, No. 278, § 1, effective August 15, 2006, added the last sentence in (A); deleted (C) and redesignated the remaining subsections accordingly.

COMMENTARY

Louisiana Official Revision Comments

1991. — a. The source of Paragraph A is C.J.P. Article 30(2). Paragraph B expressly requires Department employees to obtain an instanter order before taking a child into custody.

b. C.J.P. Articles 31 through 34 were deleted and replaced by this new procedure. See Article 622 for the substance of former C.J.P. Article 34(2).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Addresses various questions concerning state jurisdiction over Belle Chasse Academy, a type 2 charter school located on a federal military base. Opinion No. 04-0148. 2004 La. AG LEXIS 359.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Article 613 of the Louisiana Children’s Code: Child Abuse Investigations in the Twilight of the Fourth Amendment. 55 La. L. Rev. 361 (November, 1994).

Art. 622. Placement pending a continued custody hearing.

A. Prior to the continued custody hearing required in Article 624, a suitable relative or other suitable individual may seek and obtain an ex parte court order to take provisional custody of the child pending the continued custody hearing. The provisions of Code of Civil Procedure Article 3945 are inapplicable to an ex parte order rendered pursuant to this Paragraph.

B. Unless the best interest of the child requires a different placement, a child who appears to be a child in need of care and his immediate removal is necessary for his protection from further abuse or neglect shall be placed, pending a continued custody hearing, in accordance with this priority:

(1) In the home of a suitable relative who is of the age of majority and with whom the child has been living in a wholesome and stable environment if the relative is willing and able to continue to offer such environment for the child pending an adjudication hearing and if he agrees to the safety plan.

(2) In the home of a suitable relative who is of the age of majority if the relative is willing and able to offer a wholesome and stable environment for the child pending an adjudication hearing and if he agrees to the safety plan.

(3) In the home of a suitable individual who is of the age of majority if he is willing and able to offer a wholesome and stable environment for the child pending an adjudication hearing and if he agrees to the safety plan.

(4) In foster care under the supervision of the department until further orders of the court. (Acts 1991, No. 235, § 6, eff. Jan. 1, 1992; Acts 1992, No. 705, § 1, eff. July 6, 1992; Acts 1997, No. 1152, § 1, eff. Aug. 15, 1997; Acts 1999, No. 754, § 1, eff. Aug. 15, 1999; Acts 1999, No. 1317, § 2, eff. Aug. 15, 1999; Acts 2005, No. 148, § 1, eff. Aug. 15, 2005; Acts 2006, No. 278, § 1, eff. Aug. 15, 2006.)

2006 Amendments. — Acts 2006, No. 278, § 1, effective August 15, 2006, substituted “Placement” for “Rules of placement”; and rewrote the article.

LSLI 2005 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute (LSLI) merged the sentences in (A)(1) and in (A)(2), as amended by Acts 2005, No. 148, § 1.

2005 Amendments. — Acts 2005, No. 148, § 1, effective August 15, 2005, substituted “appears to be a child ... from further abuse and neglect” for “is determined to be abused, neglected, or harmed and whose parent or parents have failed to protect, or who is taken into custody as a child in need of care” in the introductory language of (A); added “Provided that the relative ... at the continued custody hearing” to the end of (A)(1) and (2); inserted “suitable relative or other suitable individual” at the beginning of (A)(2); and inserted “or suitable individuals” and made a related stylistic change in (A)(4).

1999 Amendments. — Acts 1999, No. 754, § 2, effective August 15, 1999, inserted “who is determined to be abused ... parents have failed to protect, or” following “A child” at the beginning of (A)(1).

Acts 1999, No. 1317, § 2, effective August 15, 1999, rewrote this article, which read: “Rules for placement.

“A. General rule.

“(1) A child who is taken into custody as a child in need of care shall be placed in the home of a suitable relative who is of the age of majority and who is willing to assume such care of the child if such placement is in the best interest of the child. The following are those relatives to whom care of the child (c) Sibling. (d) Cousin.

“(2) Notwithstanding any other provision of law to the contrary and prior to the continued custody hearing required in Article 624, any relative designated in this Paragraph may seek and obtain an ex parte court order to take immediate physical custody of the child under the provisions and requirements of this Paragraph and pending the continued custody hearing. The provisions of Code of Civil Procedure Article 3945 are inapplicable to an ex parte order rendered pursuant hereto.

“B. Exception. A child shall be placed in a foster care home or facility approved by the department only if:

“(1) No ex parte court order has been rendered pursuant to Paragraph A of this Article.

“(2) The continued custody hearing has been held, the court has continued the child in the custody of the department, and the court has made a specific finding, by clear and convincing evidence, that the placement of the child with a relative seeking physical custody of the child is not in the best interest of the child.

“C. The department shall supervise the child’s placement for the duration of the time the department has custody of the child.

“D. In the event that a child is placed with nonrelatives pursuant to Paragraph B of this Article, any suitable relative of the age of majority may petition the court for the physical custody of the child.”

COMMENTARY

Louisiana Official Revision Comments

1999. — Paragraph A has been revised to use the standard articulation of the child’s best interests when a nonparent seeks the custody of a child that is contained in Civil Code Article 133. The court has overriding authority under Articles 601, 681(A)(1) and 683(A) always to choose a custodian who serves the particular child’s needs.

1992. — This article has been amended to refer to foster care placement as the limitation on pre-adjudication housing of CINC children. The term “shelter care”, no longer used by the Department of Social Services and Federal regulations, has been changed to “substitute care” in the heading.
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CIVIL PROCEDURE

• Appeals

•• Standards of Review

••• Clearly Erroneous Review. — Juvenile court erred when it held that the State failed to make reasonable efforts to investigate an abused child’s placement with relatives prior to seeking a hold order where the child’s mother failed to appreciate danger to the child and had not been forthright with State investigator’s during the investigation into the abuse by the mother’s boyfriend. State ex rel. C.W., 848 So. 2d 70, 2003 La. App. LEXIS 1551 (May 14, 2003).

FAMILY LAW

• Adoption

•• Procedures

••• General Overview. — Under the procedures for the adjudication of children in need and their placement and eventual adoption, set forth in La. Child Code arts. 619, 622, 624, 631, 632, 659, 666, 678, 684, 673, 674, 675, 687, 603, and 690, a decision to allow the foster parent’s to adopt the children was reversed, although the aunt’s request for custody was also denied. State ex rel. M.V., 741 So. 2d 48, 1999 La. App. LEXIS 18 (Jan. 13, 1999).

• Child Custody

•• Awards

••• General Overview. — Juvenile court did not err in placing child in the home of his great-aunt and her husband rather than allowing a couple who had become attached to him to adopt him where the Children’s Code required the state to look first for the home of a relative, and the appellate court found ample evidence to support the finding of the juvenile court that the child would have been provided a safe, nurturing environment in the home of his great-aunt. State ex rel. D.B. v. M.O., 870 So. 2d 1143, 2004 La. App. LEXIS 1011 (Apr. 14, 2004).

• Delinquency & Dependency

•• Dependency Proceedings. — Grandmother was not entitled to placement preference over a maternal cousin in adoption proceedings where the Louisiana law prescribing placement preference, La. Child. Code art. 622, was not in effect when the minor children were placed with the cousin. In re E.D.B., 719 So. 2d 666, 1998 La. App. LEXIS 2722 (Sept. 30, 1998).

• Family Protection & Welfare

•• Children

••• General Overview. — Trial court did not err in granting custody of a minor child to the office of community services (OCS) rather than the child’s grandparents where it found that the grandmother’s inability to contain her negativity towards the child’s other family members interfered with the reunification plan. State ex rel. T.M., 869 So. 2d 339, 2004 La. App. LEXIS 625 (Mar. 24, 2004).

Art. 622.1. Shelter care facility records; access.

A. Every juvenile shelter care facility shall maintain a permanent record of certain information as to each child received. The record shall include:

(1) The child’s name and address.

(2) The date and time of the child’s entry into the facility.

(3) The name of the person who brought the child to the facility.

B. The record in which such information is kept shall not be open for public inspection. Peace officers, counsel representing the child or the parents, the district attorney, the department, persons collecting statistical information, and authorized officers of the court shall have access to the record. (Acts 2007, No. 334, § 1, eff. Aug. 15, 2007.)

Art. 623. Notice; right to be heard.

A. The department shall give notice of any court hearing regarding the child to his parents and other parties. It shall also give such notice regarding any child in foster care to any foster parent, pre-adoptive parent, and relative providing care. The department shall notify the court of each party’s address and shall have a continuing duty to provide current information to the court about each party’s whereabouts.

B. The notice shall state the date, time, and place of the hearing and inform the recipient of his right to attend and be heard.

C. A child twelve years of age or older shall be present in court unless his presence is waived by the court upon motion of the child’s counsel. A child below the age of twelve years shall be present in court upon the request of counsel for the child or the court. If the child is present in court, he may choose to testify as to his wishes, and the court shall consider his testimony in the matter. Any testimony given by a child may be taken by a videotaped interview or by closed-circuit television, as authorized by Chapter 8 of Title III of this Code, or by an in-chambers conference attended only by the judge and court reporter and by counsel for the child, for the petitioner, and for the parents.

D. If a foster parent, pre-adoptive parent, or relative providing care for the child fails to appear at a hearing, the department shall report to the court whether notice was given or, if not, what diligent efforts were made to locate and notify the absent person. The court may permit the hearing to be held in the person’s absence.

E. The court shall solicit and consider information regarding the care and treatment of the child from any foster parent, pre-adoptive parent, or relative providing care for the child who appears for the hearing. (Acts 1991, No. 235, § 6, eff. Jan. 1, 1992; Acts 2007, No. 334, § 1, eff. Aug. 15, 2007; Acts 2012, No. 730, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 730 substituted “date” for “day” in (B); inserted (C); redesignated former (C) as (D); and added (E).

2007 Amendments. — Acts 2007, No. 334, § 1, effective August 15, 2007, rewrote the article heading and the article.

COMMENTARY

Louisiana Official Revision Comments

2007. — (a) Since the adoption of the Children’s Code in 1991, as implied by Article 624, the department has had the responsibility for notifying parents and other parties, such as any legal custodian of the child, of the scheduling of any continued custody hearing. By common understanding and custom, the department also notified those persons of any subsequent proceeding, including the adjudication and disposition hearings. This new Article makes that obligation explicit. In addition, it reflects the new duty imposed by federal statute for the department to give such notice to any foster parent, pre-adoptive parent, and relative providing care as a condition for the continued receipt of federal court improvement funds. The Safe and Timely Interstate Placement of Foster Children Act of 2006, 42 U.S.C. 601 et seq. (2006).

(b) The language of this Article is based on Art. 695 which has always imposed a similar obligation upon the department to give notice to the foster parents, adoptive parents, and relatives providing care of their right to be heard at case review and permanency hearings. Such notice was required by The Adoption and Safe Families Act of 1997, 42. U.S.C. 601 et seq. (1997).

2012. — (a) Paragraph C complies with Louisiana Supreme Court Rule 33, Part III, Subpart II, Section 1, Standard 12, which states that, in child abuse and neglect cases, “[t]he child should be present at significant hearings, regardless of whether the child will testify, except when counsel affirmatively waives the child’s presence... [and] [c]ounsel for a child should decide whether to call the child as a witness considering the child’s need or desire to testify.” Article 624(E) allows the child and the parents to “be heard on their own behalf,” implying their presence. It also reflects the growing national trend for states to grant children the right to be present in court. A.B.A. Ctr on Youth and the Law, Bar-Youth Empowerment Project (2009). These changes are consistent with the A.B.A. Model Act Governing the Representation of Children in Abuse Neglect, and Dependency Proceedings adopted in August, 2011.

(b) Paragraph E complies with the Safe and Timely Interstate Placement of Foster Children Act of 2006, that requires that “the foster parents (if any) of a child and any preadoptive parent or relative providing care for the child are provided with notice of, and a right to be heard in, any proceeding to be held with respect to the child.” 42 U.S.C. 675(5)(G)(emphasis added). In particular, it clarifies the foster parent or caretaker’s right to be heard. It also emphasizes the role of the child’s daily caretaker and the insight that the caretaker can provide. See Article 695.

Art. 624. Continued custody hearing.

A. If a child is not released to the care of his parents, a hearing shall be held by the court within three days after the child’s removal or entry into custody.

B. After notice to all parties and when a child is in foster care, to any foster parent, pre-adoptive parent, and relative providing care, and upon a showing of good cause, the court may grant, deny, or condition a requested continuance of the proceeding in accordance with the best interests of the child. The hearing may be continued for up to three additional days. If a continuance is granted, the court shall issue a written order identifying the mover and reciting the particular facts justifying the continuance.

C. (1) If it appears from the record that the parent cannot be found or has been served a summons or notified by the department to appear at the continued custody hearing and fails to appear at the hearing, then the hearing may be held in the parent’s absence.

(2) If a foster parent, pre-adoptive parent, adoptive parent, or relative providing care for the child fails to appear at the hearing, the department shall report to the court whether notice was given, or, if not, what diligent efforts were made to locate and notify the absent person. The court may permit the hearing to be held in the person’s absence.

D. At this hearing, the state has the burden to prove the existence of a ground for continued custody pursuant to Article 626.

E. The child and his parents may introduce evidence, call witnesses, be heard on their own behalf, and cross-examine witnesses called by the state.

F. Hearsay evidence shall be admissible at this hearing.

G. A suitable relative or other suitable individual who seeks to become the custodian of the child must provide evidence of a willingness and ability to provide a wholesome and stable environment for the child and to protect the health and safety of the child pending an adjudication hearing. He shall affirm a continued acceptance of the terms of the safety plan.

H. Repealed by Acts 2006, No. 278, § 2, effective August 15, 2006. (Acts 1991, No. 235, § 6, eff. Jan. 1, 1992; Acts 1993, No. 634, § 1, eff. June 15, 1993; Acts 1999, No. 449, § 1, eff. July 1, 1999; Acts 1999, No. 1215, § 1, eff. July 9, 1999; Acts 2001, No. 567, § 1, eff. Aug. 15, 2001; Acts 2005, No. 148, § 1, eff. Aug. 15, 2005; Acts 2006, No. 278, §§ 1, 2, eff. Aug. 15, 2006; Acts 2007, No. 334, § 1, eff. Aug. 15, 2007.)

2007 Amendments. — Acts 2007, No. 334, § 1, effective August 15, 2007, inserted “and when a child is in foster care, to any foster parent, pre-adoptive parent, and relative providing care” and made a related stylistic change in (B); and added (C)(2).

2006 Amendments. — Acts 2006, No. 278, §§ 1 and 2, effective August 15, 2006, rewrote (G); and deleted (H).

2005 Amendments. — Acts 2005, No. 148, § 1, effective August 15, 2005, inserted “removal or” in (A); added (G) and (H).

2001 Amendments. — Acts 2001, No. 567, § 1, effective August 15, 2001, inserted (C) and redesignated the remaining provisions accordingly.

1999 Amendments. — Acts 1999, No. 449, § 1, effective July 1, 1999, deleted the former last sentence, which read: “The hearing may be continued for up to three additional days upon motion and with good cause shown” in (A); rewrote former subsection (B), which read: “If it appears from the record that the parent cannot be found or has been served a summons to appear at the continued custody hearing and fails to appear at the hearing, then the hearing may be held in the parent’s absence.”

Acts 1999, No. 1215, § 1, effective July 9, 1999, inserted “or provided notice” following “summons” and “in accordance with Article 619(E),” following “continued custody hearing” in (B).

COMMENTARY

Louisiana Official Revision Comments

1999. — The revision to Paragraph B reflects the heightened concern for minimizing delays in child in need of care proceedings that is one of the key features of the Adoption and Safe Families Act of 1997, 42 U.S.C. 601 et seq., P.L. 105-89. See 1999 Comments to Article 601. The best interests of the child test has been previously used in assessing requested continuances of the adjudication hearing. Art. 659(B).

A party is one who is subject to the jurisdiction of the court through valid service of process, or who submits to the jurisdiction of the court through waiver of ah objection to jurisdiction, or who submits to the jurisdiction through a voluntary appearance.

1993. — (a) “Seventy-two hours” has been changed to “three days” in keeping with customary calculations of the permissible period of delay.

(b) A new Paragraph B has been inserted to permit the continued custody hearing in the absence of parents, consistent with the similar authorization contained in Article 642. Generally, for hearings held pursuant to the filing of a child in need of care petition the effect of nonappearance by a parent is provided in Article 642.

(c) A new Paragraph D is added by this amendment. Although by custom and practice, parent and child have been permitted to present evidence on this issue of the child’s return to his parent’s custody, neither the source article nor the present article explicitly recognized this fundamental due process right The language of this amendment is taken from Article 662 which expresses the constitutional rights of the child and parent at the adjudication hearing in a child in need of care proceeding. The court, of course, retains its inherent power to consider the evidence offered by the department and any other evidence in the best interest of the child.

1991. — a. The source of Paragraph A is C.J.P. Article 38. The provision for a continuance is added.

b. The source of Paragraphs B and C is C.J.P. Article 39.
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FAMILY LAW

• Delinquency & Dependency

•• Dependency Proceedings. — At a continued custody hearing the State did not have to prove a ground for continued custody because the children’s mother, who was present in court with her attorney, stipulated to the children being children in need of care; therefore, there was no hearing. In re C.C. v. E.C.C., 813 So. 2d 576, 2002 La. App. LEXIS 827 (Mar. 20, 2002).


Art. 625. Advice of rights and responsibilities of parents, counsel, and department; absent parents.

A. At the continued custody hearing, the court shall advise the parents and may advise the child, insofar as practicable, of:

(1) The nature of the proceedings in terms understandable to the child.

(2) The nature of the allegations in terms understandable to the child.

(3) The right to an adjudication hearing.

(4) The right to be represented by counsel and the right to have counsel appointed as provided in Chapter 4 of this Title.

B. If the child is continued in the custody of the state, the court shall advise the parents of:

(1) The child’s need to have a safe and stable relationship with caretakers, either his parents or, if necessary, others who are willing and able to assume parental responsibility and provide a permanent home, and to have these caretaker decisions made as quickly as possible.

(2) Their responsibility to cooperate in preparing a case plan and otherwise in meeting the needs of their child, and if their child cannot return home safely, to assist the child’s adjustment to other caretakers, and their obligation to contribute to the cost of care and treatment of their child as provided in Article 685.

(3) Their responsibility to notify the department and their counsel in writing of their current whereabouts, including their address, cellular number, telephone number, and any other contact information, and that if they fail to do so, the law authorizes hearings to be held in their absence.

C. Upon receipt of information regarding a parent’s change of address, the department and the parent’s counsel shall promptly inform the court of the new address.

D. The court shall also direct all persons before the court to identify the name, address, and whereabouts of each parent and any relative or other individual willing and able to offer a wholesome and stable home for the child.

E. If at the time of the hearing a petition has been filed, the court may also call upon the parent to answer its allegations in accordance with Chapter 9 of this Title. (Acts 1991, No. 235, § 6, eff. Jan. 1, 1992; Acts 1999, No. 449, § 1, eff. July 1, 1999; Acts 2006, No. 248, § 1, eff. Aug. 15, 2006; Acts 2008, No. 392, § 1, eff. Aug. 15, 2008.)

2008 Amendments. — Acts 2008, No. 392, § 1, effective August 15, 2008, in (B)(2), substituted “return home safely” for “safely return home,” and added “and their obligation to contribute to the cost of care and treatment of their child as provided in Article 685.”

2006 Amendments. — Acts 2006, No. 248, § 1, effective August 15, 2006, inserted “counsel, and department” in the article heading; in (A)(4), substituted “counsel” for “an attorney,” and added “of this Title” to the end; substituted “Their responsibility” for “The parents’ responsibility to keep the department appraised of their current address” in (B)(2); added (B)(3); and inserted present (C) and redesignated the remaining subsections accordingly.

1999 Amendments. — Acts 1999, No. 449, § 1, effective July 1, 1999, added “and responsibilities of parents; absent parents” to the article heading; added (B) and redesignated the remaining subsections accordingly; and added (B)(1) through (C).

COMMENTARY

Louisiana Official Revision Comments

1999. — The addition of Paragraph B reflects the heightened concern for, minimizing delays and misunderstandings in child in need of care proceedings. See the Adoption and Safe Families Act of 1997, 42 U.S.C. 601 et seq., P.L. 105-89 and 1999 Comments to Art. 601. It is the, responsibility of the court to ensure that parents are fully informed about the seriousness of child protection proceedings and their duties to cooperate with the court and the department” during the pendency of these proceedings.

1991. — The source of this article is C.J.P. Article 54, which required that these rights be explained at the appearance to answer hearing. It has been rewritten to provide that the parents and child be fully apprised of their rights.

Art. 626. Grounds for continued custody; reasonable efforts.

A. The court may authorize continued custody of a child prior to adjudication if there are reasonable grounds to believe the child is in need of care and that continued custody is necessary for his safety and protection.

B. Except as otherwise provided in Article 672.1, the court shall determine whether the department has made reasonable efforts as defined in Article 603 to prevent or eliminate the need for removal of the child from his home and, after removal, to make it possible for the child to safely return home. The child’s health and safety shall be the paramount concern. These determinations must be supported by findings of fact contained in the continued custody order issued pursuant to Article 627.

C. If the department’s first contact with the family occurred during an emergency in which the child could not safely remain at home even with reasonable in-home services provided to the family, the department shall be deemed to have made reasonable efforts to prevent or eliminate the need for removal.

D. The court may authorize the removal of the child even if the department’s efforts have not been reasonable, and may impose such sanctions it deems appropriate pursuant to Article 712. (Acts 1991, No. 235, § 6, eff. Jan. 1, 1992; Acts 1999, No. 449, § 1, eff. July 1, 1999; Acts 2001, No. 567, § 1.)

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Article 603” for “Article 603(17)” in (B).

2001 Amendments. — Acts 2001, No. 567, § 1, effective August 15, 2001, added the last sentence in (B).

1999 Amendments. — Acts 1999, No. 449, § 1, effective July 1, 1999, in (B) added “Except as otherwise provided in Article 672.1” at the beginning, inserted “safely,” added ‘’The child’s health and safety shall be the paramount concern” at the end.

COMMENTARY

Louisiana Official Revision Comments

2001. — Federal regulations implementing the Adoption and Safe Families Act (ASFA) of 1999, 42 U.S.C.S. 601 et seq., P.L. 105-89, require that the judicial determination that the department has made reasonable efforts to prevent the child’s removal from the family home be individualized, written, and explicitly documented in court orders, unless reasonable efforts are not required due to “aggravated circumstances”. See Federal Register, Vol. 65, No. 16, Sec. 1356.21(d), p. 4089 and related discussion at pp. 4055-4056 (January 25, 2000); 45 C.F.R. 1356.21(d). For the identification and discussion, of “aggravated circumstances”, see Article 672.1(C) and the 1999 Comments to Article 1015.

1999. — See the 1999 Comment to Article 672.1.

1991. — a. The sources of Paragraph A are C.J.P. Article 40(6) and (7). That Article simply reiterated the current definition of child in need of care and seems redundant.

b. The source of Paragraphs B through D is C.J.P. Article 87(F).
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FAMILY LAW

• Child Custody

•• Jurisdiction

••• General Overview. — Former La. Rev. Stat. Ann. § 13:1574 (now La. Child. Code art. 626) clearly permitted a juvenile judge to make a preliminary inquiry to determine whether the interests of the public or of the child required that further action should be taken should the court so determine, he had the alternative of making such informal adjustment as was practicable without a petition, or could authorize a petition to be filed by any person. In re Rome, 251 So. 2d 435, 1971 La. App. LEXIS 5918 (June 30, 1971), writ of certiorari denied by 259 LA. 789, 252 So. 2d 674, 1971 La. LEXIS 4114 (1971).

Art. 627. Continued custody order; special provisions; appointments.

A. Following a hearing, the court may return the child to the parents or, in accordance with Article 622, may place the child in the custody of a suitable relative, other suitable individual, or the department.

B. If a child is not returned to the parents, the court shall place the child in the custody of a suitable relative unless the court has made a specific finding that such placement is not in the best interest of the child. The court shall give specific oral and written reasons for its findings, which shall be made a part of the record of the proceeding.

C. If the court finds that the child can be safely returned home under a protective order pending adjudication, the court may order return of the child and issue such protective orders as are deemed necessary for the protection and welfare of the child.

D. If a protective order is issued or modified, the judge shall cause to have prepared a Uniform Abuse Prevention Order, as provided in R.S. 46:2136.2(C), shall sign such order, and shall forward it to the clerk of court for filing, all without delay, and the clerk of the issuing court shall transmit the Uniform Abuse Prevention Order to the Louisiana Protective Order Registry, R.S. 46:2136.2(A), by facsimile transmission, mail, or direct electronic input, where available, as expeditiously as possible, but no later than the end of the next business day after the order is filed with the clerk of court.

E. The court shall order the appointment of counsel for the child and the appointment of a curator for any parent who is an absentee. The court may order the appointment of counsel for the parents or the appointment of a court-appointed special advocate.

F. If the court orders that the child be placed in the custody of a suitable relative or other suitable individual, it shall make the safety plan part of its order. (Acts 1991, No. 235, § 6, eff. Jan. 1, 1992; Acts 1997, No. 1152, § 1, eff. Aug. 15, 1997; Acts 1997, No. 1156, § 1, eff. Aug. 15, 1997; Acts 1999, No. 449, § 1, eff. July 1, 1999; Acts 1999, No. 1317, § 2, eff. Aug. 15, 1999; Acts 2005, No. 148, § 1, eff. Aug. 15, 2005; Acts 2006, No. 278, § 1, eff. Aug. 15, 2006.)

2006 Amendments. — Acts 2006, No. 278, § 1, effective August 15, 2006, inserted “special provisions” in the article heading; in (A), inserted “in accordance with Article 622,” and substituted “suitable relative ... suitable individual” for “relative in accordance with Article 622 or other suitable person”; in (B), substituted “suitable relative” for “relative or other suitable individual, who has signed the safety plan”; and added (F).

2005 Amendments. — Acts 2005, No. 148, § 1, effective August 15, 2005, inserted “or other suitable individual, who have signed the safety plan” and made a related stylistic change in (B).

1999 Amendments. — Acts 1999, No. 449, § 1, effective July 1, 1999, added “appointments” in the article heading; andadded (D).

Acts 1999, No. 1317, § 2, effective August 15, 1999, added (E) and rewrote the remaining provisions, which read: “Continued custody order.

“A. Following a hearing, the court may return the child to the parents, continue the child in the custody of the department, or place the legal custody of the child with a suitable person, preferably a relative. If the court continues the child in the custody of the department and a suitable relative of the child is seeking the physical custody of the child, the court shall grant the relative physical custody unless the court has made a specific finding, by clear and convincing evidence, that such placement is not in the best interest of the child. The court shall give specific oral and written reasons for its findings, which shall be made a part of the record of the proceeding. For purposes of this Paragraph, a relative includes any person listed in Article 622(A)(1) who shall be given priority in the designated order, and also includes any other relative although not included in the order of priority.

“B. If the court finds that the child can be safely returned home under a protective order pending adjudication, the court may order return of the child and issue such protective orders as are deemed necessary for the protection and welfare of the child.

“C. If a protective order is issued or modified, the judge shall cause to have prepared a Uniform Abuse Prevention Order, as provided in R.S. 46:2136.2(C), shall sign such order, and shall forward it to the clerk of court for filing, all without delay, and the clerk of the issuing court shall transmit the Uniform Abuse Prevention Order to the Louisiana Protective Order Registry, R.S. 46:2136.2(A), by facsimile transmission, mail, or direct electronic input, where available, as expeditiously as possible, but no later than the end of the next business day after the order is filed with the clerk of court.”

COMMENTARY

Louisiana Official Revision Comments

1999. — (a) “The comprehensive revision and recodification of the Children’s Code in 1991 eliminated former confusing references to” “legal” vis-a-vis “physical” custody. Similar references in this amended Article are eliminated. The revision of former Paragraph A is necessary in order to reflect the revisions to Article 622. The requirement that the higher clear and convincing evidentiary standard be used has been removed. Significant constitutional issues are created if a heavier burden of proof is required to justify a nonrelative placement than the burden needed to justify the child’s removal from parental care, Article 682.

(b) The provisions governing the selection, appointment and authority of a Court Appointed Special Advocate are contained in Article 424. The role of the CASA becomes even more critical in view of the shorter time frame within which a child can remain in foster care as a result of the Adoption and Safe Families Act of 1997, 42 U.S.C. 601 et seq., P.L. 105-89, and the 1999 conforming amendments to this Title.

1991. — The sources of this article are C.J.P. Article 41(B) and (C). However, the article was amended to include legal custody options only, rather than mixing legal and physical custody options.
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FAMILY LAW

• Child Custody

•• Enforcement

••• General Overview. — Trial court did not err in granting custody of a minor child to the office of community services (OCS) rather than the child’s grandparents, where it found that the grandmother’s inability to contain her negativity towards the child’s other family members interfered with the reunification plan. State ex rel. T.M., 869 So. 2d 339, 2004 La. App. LEXIS 625 (Mar. 24, 2004).

CHAPTER 17. SANCTIONS FOR FAILURE TO COMPLY WITH PERMANENCY PLANNING REQUIREMENTS.

Art. 712. Sanctions for failure to comply with permanency planning requirements.

Upon determination by the court that the department has failed to comply with any permanency planning requirements, including but not necessarily limited to Chapters 13, 15, and 16 of this Title, the court may:

(1) Subpoena agency witnesses to testify regarding the failure to comply.

(2) Order the agency or appropriate representatives to show cause why a contempt order should not issue.

(3) Order that the agency not seek federal reimbursement for the cost of the child’s care where the court finds that reasonable efforts were not made.

(4) Submit a report of noncompliance to appropriate state and federal agencies.

(5) Refer the agency representative found responsible for the failure to comply to the appropriate department personnel for administrative reprimand or other administrative sanctions. (Acts 1991, No. 235, § 6, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — This article is new. It enumerates actions that a court may choose to take when the department does not comply with permanency planning requirements. The authority of the court to issue subpoenas and issue contempt orders is derived from C.J.P. Article 19. The alternatives provided in (3) through (5) are consistent with the provisions of P.L. 96-272, which condition eligibility for state payments on compliance with federal permanency planning requirements.

 

TITLE 7. FAMILIES IN NEED OF SERVICES

CHAPTER 6. PETITION AND SUMMONS.

Article

746. Authority to file petition.

747. Time for filing of petition; child in custody.

748. Form of petition.

749. Contents of petition.

750. Amendment of petition.

751. Service of petition.

CHAPTER 8. SPECIAL MOTIONS AND DISCOVERY.

760. Medical, sensory, psychological, and psychiatric examinations.

761. Medical treatment of children; costs.

762. Consolidation of hearings.

763. Motions to dismiss.

764. Dismissal of petition.

CHAPTER 6. PETITION AND SUMMONS.

Art. 746. Authority to file petition.

If there are reasonable grounds to believe that the family is in need of services, a family in need of services proceeding shall be commenced by a petition filed by the district attorney or any other attorney authorized by the court. (Acts 1991, No. 235, § 7; Acts 1999, No. 1313, § 1.)

1999 Amendments. — Acts 1999, No. 1313, § 1, effective August 15, 1999, rewrote this article, which read: “Authority to file petition. A family in need of services proceeding shall be commenced by a petition filed by the district attorney, any representative of an agency having the responsibility or ability to supply services to the family, or any other person authorized by the court, provided there are reasonable grounds to believe that the family is in need of services.”

COMMENTARY

Louisiana Official Revision Comments

1999. — Any implicit authorization of the former law that the intake officer may file a petition seeking a formal FINS adjudication is withdrawn by this amendment. The envisioned role of the intake officer is that of a neutral facilitator or mediator rather than an enforcer of any agreement or the prosecutor of a FINS case through formal adjudication. “Furthermore, the confidentiality promised by Article 745 is compromised if the intake officer, who may have heard admissions or incriminating statements at the family services plan, conference, attempts to switch roles and prosecute the case.

1991. — The source of this article is C.J.P. Article 45. It has been broadened to explicitly permit agency staff or counsel to file a petition without leave of court, since agency personnel are those most likely to possess relevant information and to raise concerns about the family’s needs.

Art. 747. Time for filing of petition; child in custody.

A. If a child is continued in custody prior to adjudication, a petition requesting that the family be adjudicated in need of services shall be filed within thirty days of the hearing to determine continued custody.

B. Upon motion and good cause shown, the time for filing a petition may be extended by the court.

C. If no petition is filed within the applicable time period, the child shall be returned to the parent. (Acts 1991, No. 235, § 7.)

COMMENTARY

Louisiana Official Revision Comments

1991. — Under C.J.P. Article 46(A)(1), the petition had to be filed within forty-eight hours if a child was alleged to be either in need of supervision or delinquent. In contrast, a child in need of care petition could have been filed within thirty days. Since, unlike child in need of supervision proceedings, families in need of services cases are to be viewed as a nonpunitive means of securing needed services, more time may be necessary to develop information about the family’s needs. In this sense, these proceedings are more closely analogous to child in need of care proceedings.

Art. 748. Form of petition.

A. The petition shall contain a caption setting forth the name of the court and the title of the action. The petition shall be entitled, “The State of Louisiana in the Interest of . . .”

B. Allegations of fact shall be simple, concise, and direct and shall be set forth in numbered paragraphs. As far as practicable, each paragraph shall be limited to a single set of circumstances.

C. The petition shall be verified. Allegations of fact may be made on information and belief.

D. Failure to comply with formal requirements of this Article shall not be grounds for dismissal of a petition or invalidation of the proceedings unless it results in substantial prejudice. (Acts 1991, No. 235, § 7.)

Art. 749. Contents of petition.

A. The petition shall set forth with specificity:

(1) The name, date, and place of birth, sex, race, address, and present location of the child.

(2) The name, age, sex, race, and current address of the child’s parents and caretakers.

(3) The name, age, sex, and race of any other family members living within the child’s home.

(4) The name of any public institution or agency having the responsibility or ability to supply services alleged to be needed by the family.

(5) Whether the child is currently under the supervision of any state or local entity, including but not limited to, the Department of Children and Family Services or the Department of Public Safety and Corrections, youth services, or the office of juvenile justice.

B. If any of the information required by Paragraph A of this Article is unknown, the petition shall so allege. Any defects in the allegations required by Paragraph A of this Article shall be considered defects of form.

C. The petition shall aver one or more of the grounds set out in Article 730.

D. The petition shall also aver that all available and appropriate attempts to encourage voluntary use of community services by the family have been exhausted.

E. The petition shall conclude with a request that the court intervene to adjudicate the family to be in need of services. (Acts 1991, No. 235, § 7; Acts 2012, No. 660, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 660 added (A)(5).

COMMENTARY

Louisiana Official Revision Comments

1991. — The source of Paragraphs A and B is C.J.P. Article 48, and the source of Paragraph E is C.J.P. Article 49. Paragraphs C and D are new. Their purpose is to deter impetuous or frivolous use of the court’s jurisdiction when counseling and voluntary use of services have not been attempted. See Report of the National Advisory Committee on Standards and Goals, Introduction to Standard 10.2 (1976).

Art. 750. Amendment of petition.

A. Without leave of court, the court’s designate may amend the petition at any time prior to the adjudication hearing to add new names of agencies or institutions having the legal responsibility to provide services to the family or to delete the names of agencies or institutions named in the original petition.

B. With leave of court, the petitioner may amend the petition at any time to cure defects of form.

C. With leave of court, prior to the adjudication hearing, the petitioner may amend the petition to include new allegations of fact or requests for adjudication. However, if such leave is granted, the child or parent may request a continuance of the adjudication hearing. A continuance may be granted for such period as is required in the interest of justice.

D. With leave of court, prior to the adjudication hearing, the petitioner may dismiss the family in need of services petition and instead file a petition which alleges delinquency pursuant to Title VIII or that a child is in need of care pursuant to Title VI. (Acts 1991, No. 235, § 7.)

COMMENTARY

Louisiana Official Revision Comments

1991. — a. The source of this article is C.J.P. Article 50, which liberally authorized amendments to a petition. Paragraph A is new. It specifically contemplates the probability that, as the intake officer investigates the family’s needs, the names of public agencies and institutions having appropriate services may change from the list required by the initial petition.

b. The source of Paragraph B is C.J.P. Article 50(A).

c. The sources of Paragraph C are C J.P. Article 50(B) and (C).

d. Paragraph D may be unnecessary in view of the amendment power of Paragraph C. However, it was included to emphasize the option of converting families in need of services cases to other types of proceedings if the pretrial investigation reveals more serious problems than can be addressed within the remedies created for these proceedings.

Art. 751. Service of petition.

A copy of the petition shall be served upon any member of the family who is alleged to be in need of services and upon any public institutions or agencies identified in the petition as providing these services. (Acts 1991, No. 235, § 7.)

COMMENTARY

Louisiana Official Revision Comments

1991. — This article changes the law. The source of this provision is the first paragraph of C.J.P. Article 51, which required that a copy of the petition be served upon “the child, his parents, and such other persons as the court deems proper.” This article enlarges the class of those who must be served with a copy of the petition.

CHAPTER 8. SPECIAL MOTIONS AND DISCOVERY.

Art. 760. Medical, sensory, psychological, and psychiatric examinations.

A. On its own motion or on the motion of any party, the court may order any child of the family or the caretaker to be examined by a physician, optometrist, or audiologist.

B. On its own motion or on motion of any party, after a contradictory hearing and a showing of good cause, the court may order any child of the family or the caretaker to be examined by a psychologist or a psychiatrist.

C. Any examination as herein provided shall be made and the findings submitted to the court within thirty days of the date the order is entered. Such period may be extended by the court for good cause.

D. Copies of any reports of findings submitted to the court shall be available to counsel for all parties. (Acts 1991, No. 235, § 7.)

COMMENTARY

Louisiana Official Revision Comments

1991. — a. The sources of this article are C.J.P. Articles 61 and 118. C.J.P. Article 61 permitted a physical, psychological and psychiatric examination of a child who was alleged to be in need of supervision. C.J.P. Article 118 permitted all three types of examination of a parent who was alleged to be in need of supervision.

b. Other discovery motions are not included for these proceedings in an effort to minimize the adversarialness of these cases.
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CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Nothing in former La. Code Juv. Proc. Ann. art. 61 (now La. Child. Code Ann. art. 760) prevents a judge from ordering a child in a juvenile transfer proceeding to undergo a psychological evaluation. State in Interest of Bruno, 388 So. 2d 784, 1980 La. LEXIS 8487 (Sept. 3, 1980).

Art. 761. Medical treatment of children; costs.

A. On its own motion or on the motion of any party, the court may order the caretaker to provide medical or surgical care needed by the child.

B. If the caretaker fails to provide such care, the court may order such care or treatment and, after due notice to the caretaker, order him to pay all or part of the expense. (Acts 1991, No. 235, § 7.)

Art. 762. Consolidation of hearings.

The hearing on the petition to declare the family in need of services may be consolidated with a hearing on a petition to declare a child delinquent or a petition to declare a child in need of care. (Acts 1991, No. 235, § 7.)

Art. 763. Motions to dismiss.

All objections to the proceedings, including objections based on defects in the petition and defenses capable of determination as a matter of law, may be raised by motion to dismiss. (Acts 1991, No. 235, § 7.)

Art. 764. Dismissal of petition.

A. For good cause, the court may dismiss a petition on its own motion, or on the motion of the child, the caretaker, or the person filing the petition.

B. The court shall dismiss a petition on the motion of the district attorney. (Acts 1991, No. 235, § 7.)

 

TITLE 8. DELINQUENCY

CHAPTER 3. CONSTITUTIONAL RIGHTS.

Article

808. Constitutional rights of accused delinquents.

809. Right to counsel.

810. Waiver of right to counsel.

811. When jeopardy begins.

CHAPTER 3-A. RIGHTS OF THE VICTIM.

811.1. Rights of the victim of alleged delinquent act.
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CHAPTER 3. CONSTITUTIONAL RIGHTS.

Art. 808. Constitutional rights of accused delinquents.

All rights guaranteed to criminal defendants by the Constitution of the United States or the Constitution of Louisiana, except the right to jury trial, shall be applicable in juvenile court proceedings brought under this Title. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — This provision is new. Express acknowledgement of an accused juvenile’s rights is appropriate in view of the jurisprudence of both the United States Supreme Court and the Supreme Court of Louisiana extending to juveniles rights under the Fourth, Fifth, Sixth, Eighth and Fourteenth Amendments.
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• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview

FAMILY LAW

• Delinquency & Dependency

•• Delinquency Proceedings

CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Louisiana Supreme Court held that former statute was unconstitutional insofar as it prohibited a juvenile from electing a public trial in adjudicatory proceedings based on criminal charges which would entitle an adult accused to have his trial conducted in public. State in Interest of Dino, 359 So. 2d 586, 1978 La. LEXIS 7475 (May 8, 1978), writ of certiorari denied by 439 U.S. 1047, 99 S. Ct. 722, 58 L. Ed. 2d 706, 1978 U.S. LEXIS 4226 (1978), overruled by State v. Fernandez, La. 96-2719, 712 So. 2d 485, 1998 La. LEXIS 974 (La. Apr. 14, 1998).

FAMILY LAW

• Delinquency & Dependency

•• Delinquency Proceedings. — Fundamental fairness/due process principles did not require jury trials for juveniles who were facing adjudicatory proceedings. State ex rel. D.J., 817 So. 2d 26, 2002 La. LEXIS 1516 (May 14, 2002).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — In Re State in Interest of Curley, 287 So. 2d 558; In re State in Interest of Taylor 255 So.2d 361; La. Ch. C. Art. 808; La. Ch. C. Art. 882 A fee required in cases of criminal defendants does not apply to adjudications of delinquency and should not be imposed in such cases., Opinion No. 03-0324, 2003 La. AG LEXIS 428.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Departments: Recent: Developments: Criminal Law to Trusts, Estate: Criminal Law: U.S. Supreme Court Overrules Ohio v. Roberts. 52 La Bar Jnl. 38 (June/July, 2004).

Comment: Louisiana Children’s Code Article 808: A Positive Step on Behalf of Louisiana’s Children. 52 La. L. Rev. 1141 (May, 1992).

The Court Giveth and the Court Taketh Away: State v. Fernandez-Returning Louisiana’s Children to an Adult Standard. 60 La. L. Rev. 605 (Winter, 2000).

Art. 809. Right to counsel.

A. At every stage of proceedings under this Title, the accused child shall be entitled to the assistance of counsel at state expense. The court shall appoint counsel or refer the child for representation by the district public defender.

B. If a parent secures the services of retained counsel, the court-appointed counsel or public defender shall continue to represent the child until retained counsel has enrolled as counsel of record.

C. No child shall be admitted in accordance with this Title to a public or private mental institution or institution for the mentally ill nor shall proceedings in accordance with Chapter 7 of this Title or Article 869 go forward unless he has been represented by retained private counsel who represents only the child’s interest or by an attorney from the Mental Health Advocacy Service, unless its executive director has determined that its attorneys are unavailable. Any attorney from the Mental Health Advocacy Service so appointed shall continue to represent the child in any proceeding relating to admission, change of status, or discharge from the mental hospital or psychiatric unit. Upon modification of the disposition to placement other than a mental hospital or psychiatric unit, the Mental Health Advocacy Service’s attorney shall be relieved of representation of the child upon request of the Mental Health Advocacy Service or the child.

D. If the court finds that the interests of the child and his parent or caretaker conflict, or if required in the interests of justice, the court shall appoint an attorney to represent the child or refer him for representation by the district public defender.

E. The clerk of court shall promptly send notice of appointment to any attorney appointed in accordance with this Article. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 1992, No. 705, § 1, eff. July 6, 1992; Acts 2004, No. 776, § 1, eff. Aug. 15, 2004; Acts 2006, No. 266, § 1, eff. Aug. 15, 2006; Acts 2007, No. 307, § 9, eff. Aug. 15, 2007; Acts 2010, No. 593, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 593, in (A), substituted “entitled to the assistance of counsel at state expense” for “entitled to counsel” and added the second sentence; added (B); added the (C) designation; deleted former (C), which read: “If the court finds that the parents of the child are financially unable to afford counsel for the child, the court shall appoint counsel, or refer the child for representation by the district public defender”; deleted former (D), which read: “If the court finds that the parents of the child are financially able, it may order the parents to pay some or all of the costs of the child’s representation”; and redesignated former (E) and (F) as (D) and (E).

2007 Amendments. — Acts 2007, No. 307, § 9, effective August 15, 2007, substituted “district public defender” for “indigent defender board” in (C) and (E).

2006 Amendments. — Acts 2006, No. 266, § 1, effective August 15, 2006, in (B), substituted “No child shall be ... or Article 869 go forward” for “No child in the custody of the state shall be committed to a public or private mental institution for the mentally ill,” and added “upon request of the Mental Health Advocacy Service or the child.”

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute made minor stylistic changes to subsection (E) as amended by Acts 2004, No. 776, § 1, effective August 15, 2004.

2004 Amendments. — Acts 2004, No. 776, § 1, effective August 15, 2004, added (E) and (F).

Quoted Statutory Material. — Acts 2007, No. 307, § 18, provides that “If any provision of this Act or the application thereof is held invalid, such invalidity shall not affect other provisions or applications of this Act which can be given effect without the invalid provisions or applications, and to this end the provisions of this Act are hereby declared severable.”

COMMENTARY

Louisiana Official Revision Comments

2010. — The purpose of the additions to Paragraph A is to ensure that the child has access to appointed pro bono or public counsel as soon as possible after a taking into custody or the filing of a complaint. If thereafter the court finds pursuant to Articles 320 and 321 that the parent can pay for some or all of the expenses of public defense, then an appropriate order of reimbursement can be entered. If, instead, the parent wishes to retain and pay for private counsel, he may choose to do so; however, in order to avoid any gap in representation, under Paragraph B appointed or public counsel remains counsel of record until such time as retained counsel has enrolled as counsel of record. As the Supreme Court has observed from Powell v. Alabama, 287 U.S. 45 (1932), forward, the right to court appointed counsel means the effective assistance of counsel, and effective counsel requires appointment sufficiently in advance of formal hearings for the accused to build a defense. While Powell dealt with appointment before trial, the detention hearing is a critical stage in delinquency proceedings.

1992. — This amendment to Paragraph C reinserts a reference contained in the former law, C.J.P. Article 95, to authorize use of indigent defender board representation for a child in delinquency cases.

1991. — a. The sources of Paragraph A are C.J.P. Article 95(A) and (B).

b. The source of Paragraph B is C.J.P. Article 86(D).

c. The sources of Paragraphs C and D are C.J.P. Article 95(C) and (D).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Category: 90-A-4 General Contracts Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature. Pursuant to Section 14(C) of Act 307 of the 2007 Regular Session of the Louisiana Legislature, the local indigent defender boards may pass resolutions to substitute their names on contracts or any other document to which they are a party for the name of the district public defender for the same district. Opinion No. 07-0210. 2007 La. AG LEXIS 199.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Feature: on Behalf of Our Children: The Ethical Challenges of Representing Children. 46 La Bar Jnl. 488 (April, 1999).

Feature: Justice in Louisiana: Indigent Defense: Juvenile Justice Project of Louisiana: Redefining The Role of The Advocate. 50 La Bar Jnl. 99 (August/September, 2002).

The Court Giveth and the Court Taketh Away: State v. Fernandez-Returning Louisiana’s Children to an Adult Standard. 60 La. L. Rev. 605 (Winter, 2000).

Art. 810. Waiver of right to counsel.

A. The court may allow a child to waive the assistance of counsel if the court determines that all of the following exists:

(1) The child has consulted with an attorney, parent, or, if no parent, a caretaker as defined in Children’s Code Article 728.

(2) That both the child and the adult consulting with the child as provided in Subparagraph (A)(1) of this Article have been instructed by the court about the child’s rights and the possible consequences of waiver.

(3) That the child is competent and is knowingly and voluntarily waiving his right to counsel.

B. Such waiver may be accepted at any stage in the proceedings and shall be evidenced by a writing reciting the requirements contained in Paragraph A of this Article and signed by the child and the adult consulting with the child and filed in the record or by a verbatim transcript of the proceedings which demonstrates compliance with Paragraph A of this Article.

C. The court shall appoint an attorney in any case in which the interests of the child and the adult consulting with the child conflict or whenever appointment of counsel is otherwise required in the interests of justice.

D. The child shall not be permitted to waive assistance of counsel in the following circumstances:

(1) In proceedings in which it has been recommended to the court that the child be placed in a mental hospital, psychiatric unit, or substance abuse facility, nor in proceedings to modify said dispositions.

(2) In proceedings in which he is charged with a felony-grade delinquent act.

(3) In probation or parole revocation proceedings. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 2004, No. 776, § 1, eff. Aug. 15, 2004.)

2004 Amendments. — Acts 2004, No. 776, § 1, effective August 15, 2004, substituted “parent, or, if no parent, a caretaker as defined in Children’s Code Article 728” for “or other adult interested in the child’s welfare” in (A)(1), substituted “consulting with the child as provided in Subparagraph (A)(1) of this Article” for “advisor” in (A)(2), inserted “competent and is knowingly and” in (A)(3); substituted “and the adult consulting with the child” for “and his attorney or other interested adult” in (B); substituted “and the adult consulting with the child” for “and his parent or other adult advisor” in (C); added “the following circumstances” in the first sentence of (D); and added (D)(2) and (3) and made related changes.

COMMENTARY

Louisiana Official Revision Comments

2004. — a. The 2003 Legislature asked the Law Institute to study and make recommendations regarding the issue of waiver of the right to counsel by an accused delinquent child. (2004 H.C.R. No. 56). The right to retained or court-appointed counsel has been recognized by the Louisiana Legislature for ninety years, since its first juvenile court statute, Acts 1908, No. 83§14. In its landmark decision in In re Gault, 387 U.S. 1 (1967), the United States Supreme Court held that due process requires that a child accused of delinquency is entitled to counsel. See also, State in the Interest of Jones, 372 So.2d 779 (La. App. 4 Cir. 1979). What the court has not since illuminated are the constitutional dimensions of a waiver of counsel by the child or by someone like a parent who purports to speak for the child. Under the former version of this Article, a competent child was permitted to waive counsel if he or she voluntarily relinquished that right with knowledge of the right and consequences of the waiver.

b. In Dusky v. United States, 362 U.S. 402 (1960), the Supreme Court held that due process requires that a defendant in a criminal trial be competent, that is, be able to understand the judicial proceedings in which he is engaged and to provide meaningful consultation with his attorney. Although the Court has never specifically considered a competency challenge brought by a delinquent, its opinion in Gault is replete with concern about juveniles’ immaturity and lack of judgment. The rationale for appointing an attorney was that a juvenile needed counsel to “cope with problems of law, to make skilled inquiry into the facts, to insist upon regularity of the proceedings, and to ascertain whether he has a defense and to prepare and submit it.” Recent persuasive research by a blue ribbon group of social scientists using a national sampling of adolescents, known as the MacArthur (Foundation) Study, found substantial developmental deficits that significantly impaired their competency. Grisso et al., Juveniles’ and Adults’ Competence as Trial Defendants, 27 Law & Human Behavior 33 (2002). This study and others casts doubt on the competency of many juveniles, especially younger accused, to make such a serious determination as to forego counsel. See also, Richard E. Redding & Lynda E. Frost, Adjudicative Competence in the Modern Juvenile Court, 9 Virginia J. of Soc. Pol. & L. 353 (2001). Surveys of Louisiana juvenile court practices confirm concerns about competency within the population of children appearing in delinquency cases and found “an extremely high incidence of waiver.” The Children Left Behind: An Assessment of Access to Counsel and Quality of Representation in Delinquency Proceedings in Louisiana (ABA 2001).

c. Often the interests of parents may conflict with those of the child. Paragraph C of this Article requires the court to appoint counsel (that is, prohibits waiver) if the interests of the child and parent or other adult advisor conflict within the context of the current charges pending against the child. For example, if the parent instigated or aided the child in the commission of the alleged delinquent act or the child’s defense exposes the parent to prosecution or civil suit. Less obvious conflicts can also arise over the parent’s obligation to pay for counsel if financially able, Art. 809(C), or the parent’s desire to avoid losing further time by going to court for hearings in the child’s delinquency case.

d. For all these reasons, the Law Institute reported its recommendation that a child not be permitted to waive counsel when accused of having committed any delinquent act. However, the legislature endorsed the weaker version set out in Paragraph D. Now counsel is required only in any case which the child is charged with a felony-grade delinquent act and in any probation or parole revocation proceeding.

e. In other cases involving less serious charges, in accordance with Paragraph A, the court must make four findings of fact before accepting a waiver of counsel: that the child is competent as defined by Article 804 et seq., as amended in 2004; that the child has consulted with a parent or caretaker; that the court has instructed both the child and the adult about the child’s right to counsel and the consequences of proceeding without counsel; and that the child voluntarily is giving up the right to have the assistance of counsel. Note the definition of ‘caretaker’ would exclude the use of court personnel, such as probation officers or other nonlegal staff, from advising the child of this important right.

1991. — a. The source of Paragraph A is the Louisiana Supreme Court’s decision in State in the Interest of Dino, 359 So.2d 586 (La. 1978).

b. The source of Paragraph B is C.J.P. Article 96, slightly modified to clarify the requirement that advice of rights must precede any proposed waiver of counsel.

c. Paragraph C is new. Its source is the recommendation of the National Advisory Committee to the Office of Juvenile Justice and Delinquency Prevention, (Standards for the Administration of Juvenile Justice), (Stnd. 3.132 (1980)). Since a nonindigent parent or custodian may become liable for the costs of any appointed counsel for the child, such a provision is necessary to avoid that and other potential conflicts of interest between the child’s advisor and the child.

d. Subsection D is new. It is consistent with C.J.P. Article 86(D).
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CRIMINAL LAW & PROCEDURE

• Trials

•• Defendant’s Rights

••• Right to Due Process. — In juvenile hearing where juvenile admitted to charges of simple battery and possession of stolen items, the trial court erred in accepting the plea and rendering sentence because the juvenile was not represented by counsel and the trial court failed to instruct the juvenile on her right against self incrimination. State, 684 So. 2d 563, 1996 La. App. LEXIS 2920 (Dec. 11, 1996).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Juvenile Detention Centers may lawfully require that police only interview Juvenile inmates-even those not considered suspects-under certain, limited conditions, Opinion No. 94-628, La. Atty. Gen. Op. No. 1994-628; 1995 La. AG LEXIS 77.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Louisiana Children’s Code Article 808: A Positive Step on Behalf of Louisiana’s Children. 52 La. L. Rev. 1141 (May, 1992).

The Court Giveth and the Court Taketh Away: State v. Fernandez-Returning Louisiana’s Children to an Adult Standard. 60 La. L. Rev. 605 (Winter, 2000).

Art. 811. When jeopardy begins.

When a child enters a denial to the petition, jeopardy begins when the first witness is sworn at the adjudication hearing. When he enters an admission to the petition, jeopardy begins when a valid disposition is made the judgment of the court. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — This provision is new. It is patterned upon Code of Criminal Procedure Article 592. In Breed v. Jones, 421 U.S. 519 (1975) the Supreme Court held that a juvenile accused was protected by the constitutional prohibition against double jeopardy.

CHAPTER 3-A. RIGHTS OF THE VICTIM.

Art. 811.1. Rights of the victim of alleged delinquent act.

A. The juvenile court, district attorneys, and law enforcement agencies shall provide the following services to victims of alleged delinquent acts, providing the victim reported the act to law enforcement authorities within seventy-two hours of its occurrence or discovery, unless extenuating circumstances exist for later reporting:

(1) The district attorney shall, whenever practical, inform the victim or his legal representative of judicial proceedings relating to their case including:

(a) The taking into custody of the alleged delinquent.

(b) Adjudication hearings and disposition hearings relating to the alleged delinquent.

(c) The release pending adjudication after a continued custody hearing whenever an alleged delinquent is accused of a violent offense, such as attempted murder, rape, or a crime against another child.

(2) The district attorney shall, whenever practical, notify the victim or his legal representative if a court proceeding to which he has been subpoenaed will not go on as scheduled, in order to save the person an unnecessary trip to court.

(3) The district attorney shall notify the victim or his legal representative whenever he is notified that a child accused of a violent offense such as attempted murder, rape, or a crime against another child, has escaped from lawful confinement or has been released in accordance with Chapter 6 of this Title, and whenever a child committed to the Department of Public Safety and Corrections has escaped or has been released from a secure institution. The district attorney shall also inform the victim that the sheriff shall provide information relative to victim assistance.

(4) The sheriff shall inform the victim or his legal representative of financial assistance, fees, or other social services available as a result of being a victim of a crime, including information on how to apply for the financial assistance and services.

(5) The court should provide, whenever possible, a secure waiting area during court proceedings that does not require victims and their legal representatives to be in close proximity to accused children and their families and friends. The juvenile court shall provide a secure waiting area in cases involving violent crime.

(6) All judicial and law enforcement agencies shall expeditiously return any stolen or other personal property to victims when no longer needed as evidence.

(7) The appropriate law enforcement agency shall ensure that the victim receives emergency, social, and medical services as soon as possible. The appropriate law enforcement agency shall also distribute to the victim, or to the family of a homicide victim, a crime victim’s brochure prepared by the Crime Victims Reparations Board as provided in R.S. 46:1844(T), and supplemented as necessary by the district attorney with victim information specific to the parish in which the delinquent act is alleged to have occurred, as provided in R.S. 46:1844(A).

(8) All law enforcement agencies shall provide a private setting for all interviewing of victims of crime. “Private setting” shall mean an enclosed room from which the occupants are not visible or otherwise identifiable and whose conversations cannot be heard from outside such room. Only those persons directly and immediately related to the interviewing of the victim, specifically the victim, a social worker, psychologist, or other professional, the victim advocate designated by the sheriff’s office, or a representative from a not-for-profit victim service organization, including but not limited to rape crisis centers, domestic violence advocacy groups, and alcohol abuse or substance abuse groups providing emotional support to the victim, shall be present, unless the victim requests the exclusion of such person from the interview, and, where appropriate, the parent or parents of the victim.

(9) The victim or the family of the victim shall have the right to retain counsel to confer with law enforcement and judicial agencies on the disposition of the victim’s case. The prosecutor, in accordance with the provisions of Code of Criminal Procedure Article 63, may confer with the counsel retained by the victim or victim’s family in the prosecution of the case.

(10) If requested, the victim of a violent felony-grade offense and the designated member of the victim’s family in the case of homicide or injury to a minor shall be consulted by the prosecutor in order to obtain their view regarding:

(a) The disposition of the delinquency case by dismissal, plea bargaining, or adjudication hearing.

(b) The use of available disposition alternatives such as placement in secure detention, probation, community service, and the payment of restitution to the victim.

(11) The victim or a member of the victim’s family may file a victim notice form as provided in R.S. 46:1842(8). Upon filing of a victim notice form by a victim or a family member, it shall be the duty of the Department of Public Safety and Corrections to notify the victim or family member by certified mail of appeal or release at the time of such appeal, discharge, or parole of a delinquent named in that form. Such form shall be included in the delinquent’s commitment documents to be delivered to the state training facility where such delinquent has been confined or transferred.

(12) The victim or witness who so requests shall be assisted by judicial and law enforcement agencies in informing employers that the need for victim and witness cooperation in the prosecution of the case may necessitate absence of the victim or witness from work.

B. The family members of all homicide victims shall be afforded all of the rights under this Article accruing to victims. Communication with the appropriate law enforcement or judicial agencies concerning the rights of the victim’s family members shall be made through a designated family member. A designated family member is a member of the victim’s family designated by a majority of the victim’s family members to make such communications.

C. No order or disposition shall be invalidated because of failure to comply with the provisions of this Article.

D. The juvenile court, the district attorney, the sheriff, and law enforcement agencies are exempt from the requirements of this Section in any case in which either:

(1) The victim has failed to provide a current address.

(2) The victim refuses the services offered.

E. Nothing in this Article shall be construed as creating a right of appeal on behalf of any person nor as creating a cause of action on behalf of any person against any public employee, office, or department responsible for the provision of services set forth in this Article.

F. Any information about the status of the case in juvenile court which is received by the victim or his legal representative shall remain subject to the confidentiality restrictions of Article 412 and shall not be further disclosed by him.

G. (1) In order to protect the identity and provide for the safety and welfare of juvenile crime victims under the age of seventeen years, all public officials and officers and public agencies, including but not limited to all law enforcement agencies, sheriffs, district attorneys, judicial officers, clerks of court, and the Department of Children and Family Services or any division thereof, shall not publicly disclose the name, address, or identity of a juvenile victim of crime who at the time of the commission of the offense is under seventeen years of age. The public disclosure of the name of the juvenile crime victim by any public official or officer or public agency is not prohibited by this Subparagraph when the crime resulted in the death of the victim.

(2) Notwithstanding any other provision of law to the contrary, all public officials, officers, and public agencies, including but not limited to all law enforcement agencies, sheriffs, district attorneys, judicial officers, clerks of court, and the Department of Children and Family Services or any division thereof, charged with the responsibility of knowing the name, address and identity of juvenile crime victims as a necessary part of their duties shall have full and complete access to this information regarding a juvenile crime victim and they may lawfully utilize initials, abbreviations, or other forms of indefinite descriptions on all public documents used in the performance of their duties to whatever extent they deem necessary, to prevent the public disclosure of the name, address, or identity of a juvenile victim of crime under the age of seventeen years.

(3) Notwithstanding the provisions of Subparagraph (1) of this Paragraph, all information regarding juvenile crime victims that is required by a child abduction alert system which assists law enforcement in the successful resolution of child abduction cases, such as the AMBER Alert network, shall be made available to said network as quickly as possible. (Acts 1993, No. 634, § 1, eff. June 15, 1993; Acts 1995, No. 522, § 1; Acts 1995, No. 835, § 1; Acts 1997, No. 732, § 2, eff. Aug. 15, 1997; Acts 2003, No. 5, § 2, eff. Aug. 15, 2003; Acts 2005, No. 74, § 1, eff. Aug. 15, 2005.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Department of Children and Family Services” for “Department of Social Services” in (G)(1) and (G)(2). See Acts 2010, No. 877, § 3.

LSLI 2005 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Subparagraph” for “Subsection,” as amended by Acts 2005, No. 74, § 1.

2005 Amendments. — Acts 2005, No. 74, § 1, effective August 15, 2005, added the last sentence in (G)(1) and made a related stylistic change.

2003 Amendments. — Acts 2003, No. 5, § 2, effective August 15, 2003, added (G)(3).

COMMENTARY

Louisiana Official Revision Comments

1993. — Art. 811.1 is new. It is based on the parallel provision on rights of victims of adult crimes, R.S. 46:1844.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Louisiana state law does not prohibit or restrict the public release of information regarding missing children under the Louisiana Amber Alert Plan., Opinion 03-0001, La. Atty. Gen. Op. No. 2003-0001; 2003 La. AG LEXIS 67.

We conclude that initial police reports are available to victims of alleged juvenile crimes, but the Children’s Code privacy provisions supersede the public records doctrine with regard to non-victim complainants and the general public. Opinion 06-0007. 2006 La. AG LEXIS 278.

Art. 811.2. Victims of juvenile crime compensation fund; established; disbursements.

A. All courts exercising juvenile jurisdiction may levy a special cost in an amount not to exceed fifteen dollars against any juvenile defendant, other than an indigent, who is found to have committed a traffic violation resulting in injury or property loss, or who pleads guilty to or is adjudicated convicted of a juvenile offense. Such cost shall be in addition to any fine, clerk’s fees or costs, or any other fees or costs provided by law.

B. The clerk of court shall remit two-thirds of the sums collected or received pursuant to this Article for deposit in a special account which is hereby designated as the Victims of Juvenile Crime Compensation Fund. The fund shall be used to compensate victims of juvenile crimes who do not otherwise receive restitution or reparation. The judges of the courts exercising juvenile jurisdiction shall have control over the fund and disbursements made therefrom. The judges shall cause to be conducted annually an audit of the fund and the books and accounts relating thereto and shall file the same with the office of the legislative auditor, where it shall be available for public inspection.

C. The judges shall provide by court rule for the collection, administration, and distribution of the fund in order to implement the purpose of this Article. However, no amount greater than five hundred dollars shall be disbursed from the fund to any one claimant.

D. The clerk of court shall remit one-third of the total sums collected or received pursuant to this Article monthly to the Crime Victims Reparations Fund as provided in R.S. 46:1801 et seq. (Acts 1993, No. 634, § 1, eff. June 15, 1993.)

COMMENTARY

Louisiana Official Revision Comments

1993. — R.S. 13:1561, added by Acts 1992, No. 684, enacted the Victims of Juvenile Crime Compensation Fund. The provision for this fund has been transferred to the Children’s Code.

Art. 811.3. Definitions.

In this Chapter:

(1) “Victim” means a person against whom an offense that is a felony-grade delinquent act has been committed.

(2) “Victim’s family” means a spouse, parent, child, stepchild, sibling, or legal representative of the victim, except when the person is in custody for an offense or is the defendant.

(3) “Juvenile crime victim” means a person, under the age of seventeen, against whom an offense against the person that is a felony has been committed. (Acts 1995, No. 522, § 1; Acts 1995, No. 835, § 1; Acts 1997, No. 732, § 2.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Louisiana state law does not prohibit or restrict the public release of information regarding missing children under the Louisiana Amber Alert Plan., Opinion 03-0001, La. Atty. Gen. Op. No. 2003-0001; 2003 La. AG LEXIS 67.

CHAPTER 4. PREADJUDICATION CUSTODY AND RELEASE OF CHILDREN.

Art. 812. Taking child into custody.

A. A child may be taken into custody pursuant to an order of the court under this Title or pursuant to the laws governing arrest.

B. The taking of a child into custody is not an arrest, except for the purpose of determining its validity under the Constitution of the United States or the Constitution of Louisiana. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — a. Paragraph A is new. Its purpose is to indicate that unless special procedures are set out in this Title, the ordinary procedures required for the arrest of a criminally accused adult are to be followed. Those procedures are set out in the Code of Criminal Procedure, Article 201 et seq.

b. Paragraph B is also new. The source of this provision is Section 13 of the Uniform Juvenile Court Act, although it is consistent with the jurisprudence. See, for examples, State in the Interest of Lewis, 386 So.2d 1079 (3d Cir.1980) and State in the Interest of Williams, 411 So.2d 590 (1st Cir.1982). Note also that the Interstate Compact on Juveniles contained in Chapter 3 of Title XVI of this Code also contains provisions governing the arrest of certain juveniles.
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CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — The adjudication of a juvenile as delinquent and the commitment of the juvenile to a reformatory was proper because the presence of the juvenile’s parents and the juvenile at a hearing on a second unnoticed petition constituted a voluntary appearance. State in Interest of Cook, 145 So. 2d 627, 1962 La. App. LEXIS 2439 (Sept. 17, 1962).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — It is permissible for juveniles to be brought to the Bossier City Jail for the purpose of acquiring fingerprints via the A.F.I.S. if the fingerprinting procedure available at the juvenile facility is unsatisfactory., Opinion 02-0448, La. Atty. Gen. Op. No. 2002-0448; 2002 La. AG LEXIS 566.

Art. 813. Taking child into custody with a court order; filing of verified complaint; execution.

A. The court may issue an order directing that a child be taken into custody upon presentation to the court of a written statement of facts sworn to before an officer authorized by law to administer oaths, by a peace officer, probation officer, district attorney, or other person designated by the court alleging facts showing that there is probable cause to believe either that:

(1) The child has committed a delinquent act.

(2) The child has violated the terms of his probation or otherwise has violated the terms of his release.

B. The verified complaint shall be filed with the clerk of court. If it is filed after the child has been taken into custody, the complaint shall indicate whether the child was released to his parents or continued in custody.

C. An order directing that a child be taken into custody may be executed by a peace officer or the child’s probation officer having territorial jurisdiction over the child. The officer shall promptly notify the child’s parents that their child has been taken into custody. The officer shall also promptly conduct the child to the appropriate facility in accordance with Article 815. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 1995, No. 1158, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1991. — The sources of Paragraph A are C.J.P. Article 25(1) and (4) and Article 26. The source of Paragraph B is C.J.P. Article 28. The sources of Paragraph C are C.J.P. Articles 29 and 34(B). The duty to advise the parents that their child has been taken into custody is new. C.J.P. Article 133 required such notification only if arrest occurred without a court order.
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CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Trial court erred in denying defendant’s motion to quash as to the charge of principal to first degree murder; defendant’s prosecution was instituted when the juvenile petition alleging defendant to have committed the offsense was filed under La. Child. Code art. 813, but defendant’s trial was not timely commenced until three years and two months after the latest possible filing date of the juvenile petition. State v. Erven, 830 So. 2d 368, 2002 La. App. LEXIS 3189 (Oct. 23, 2002).

GOVERNMENTS

• Local Governments

•• Claims By & Against. — Sheriff and his deputies who, based upon a warrant issued by a justice of the peace, arrested a minor without following the proper juvenile justice procedures set forth in former La. Rev. Stat. Ann. §§ 13:1577 and 13:1586.3 (now La. Child. Code Ann. art. 737, 812, and 813), were not liable for false arrest and imprisonment of the minor where they acted in good faith and without malice. Conques v. Fuselier, 327 So. 2d 180, 1976 La. App. LEXIS 4799 (Feb. 18, 1976).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — It is permissible for juveniles to be brought to the Bossier City Jail for the purpose of acquiring fingerprints via the A.F.I.S. if the fingerprinting procedure available at the juvenile facility is unsatisfactory., Opinion 02-0448, La. Atty. Gen. Op. No. 2002-0448; 2002 La. AG LEXIS 566.

Art. 814. Taking child into custody without a court order; duties of the officer; duties of the court.

A. A child may be taken into custody without a court order or warrant by a peace officer or probation officer if the officer has probable cause to believe that the child has committed a delinquent act.

B. If a child is taken into custody without a court order or warrant, the officer shall have the responsibility to either:

(1) Counsel and release the child to the care of his parents upon their written promise to bring the child to court at such time as may be fixed by the court.

(2) Promptly escort the child to the appropriate facility in accordance with Article 815.

C. If the officer does not release the child to the care of his parents, the officer shall promptly notify the child’s parents that he has been taken into custody.

D. The officer shall immediately execute a written statement of facts, sworn to before an officer authorized by law to administer oaths, supporting the existence of probable cause to believe either that the child committed a delinquent act or that the child has violated the terms of his probation or otherwise has violated the terms of his release. This affidavit shall be submitted to the juvenile court. Within forty-eight hours after the child has been taken into custody, including legal holidays within the time computation, the court shall review the affidavit, and if it determines that probable cause exists, the child shall be held for a continued custody hearing pursuant to Article 819. If the court determines that probable cause does not exist, the child shall be released from custody. The provisions of this Paragraph shall not be construed to require the officer who executed the written statement to personally appear in court for any determination of probable cause in connection with the child being taken into custody.

E. The officer shall submit a report to the district attorney or an officer designated by the court to receive such reports. The report shall include:

(1) The name, address, date of birth, sex, and race of the child.

(2) The name and address of the parents, or spouse, if any, of the child.

(3) A plain and concise statement of the facts and circumstances of the officer’s taking the child into custody.

(4) A plain and concise statement of facts and circumstances showing probable cause that the child committed a delinquent act.

(5) A statement indicating whether the child was released, or escorted to a juvenile detention center, or placed in a shelter care facility.

F. If the child is released pursuant to Paragraph B or D of this Article, the report shall be submitted by the officer within seven days from the child’s release. If the child is not so released, the report shall be submitted within twenty-four hours of the child being taken into custody. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 1992, No. 705, § 1, eff. July 6, 1992; Acts 1993, No. 634, § 1, eff. June 15, 1993; Acts 1995, No. 1158, § 1; Acts 2008, No. 293, § 1, eff. Aug. 15, 2008.)

2008 Amendments. — Acts 2008, No. 293, § 1, effective August 15, 2008, added the last sentence in (D).

COMMENTARY

Louisiana Official Revision Comments

1993. — A new Paragraph A has been added, reinstating the language of former C.J.P. Article 30, but substituting “probable cause” for “reasonable grounds” in order to avoid any ambiguity that a lesser standard of suspicion is warranted.

1992. — This new Paragraph C is intended to provide the procedure necessary to make pretrial detention of alleged delinquents constitutional in accordance with the requirements of County of Riverside v. McLaughlin, 500 U.S. 44, 111 S.Ct. 1661 (1991). See the original comment to Art. 817.

1991. — The source of Paragraph A is C.J.P. Article 34(A). The source of Paragraph B is C.J.P. Article 33. The source of Paragraph C is C.J.P. Article 31. The source of Paragraph D is C.J.P. Article 32.

Art. 815. Child taken into custody; place of detention.

A. The peace officer or an appropriate representative of the arresting agency shall have the authority and responsibility to transport the child to the appropriate place of detention specified in Paragraphs B and C of this Article, unless the child has been released to the care of his parents pursuant to Article 814(B)(1).

B. If the child has been taken into custody for the commission of a felony-grade delinquent act or of a misdemeanor-grade delinquent act based upon an offense against the person of another, the child shall be taken to a juvenile detention center.

C. For the commission of any other misdemeanor-grade delinquent act, the child shall be taken to either a shelter care facility or a juvenile detention center.

D. Notwithstanding any other provision of this Code or other provision of law to the contrary, no judge shall order that a youth taken into custody for a felony-grade delinquent act or for a misdemeanor-grade delinquent act based upon an offense against the person of another be placed in a shelter care facility.

E. The governing authority of the parish or municipality requesting placement of a juvenile in either a regional detention center or a shelter care facility shall be responsible to the regional detention center or shelter care facility for the cost of confinement in accordance with a schedule which may be adopted by the regional detention center or shelter care facility. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 1993, No. 818, § 1; Acts 1995, No. 1158, § 1; Acts 1999, No. 1356, § 1, eff. July 12, 1999; Acts 2004, No. 120, § 1, eff. Aug. 15, 2004.)

2004 Amendments. — Acts 2004, No. 120, § 1, effective August 15, 2004, added (E).

1999 Amendments. — Acts 1999, No. 1356, § 1, effective July 12, 1999, rewrote the existing provision (D) which read “By order of a judge, a youth taken into custody for a felony-grade delinquent act or for a misdemeanor-grade delinquent act based upon an offense against the person of another, may be placed in a shelter care facility provided all of the following conditions are met:

“(1) No detention facility is available and, in the opinion of the requesting authority, the youth is not considered a threat to himself, staff, or others.

“(2) The administrator of the shelter care facility is willing to allow the youth to enter the program and is able to provide proper supervision and safety for the youth, staff, and all others in the care facility.

“(3) The governing authority of the parish or municipality requesting such placement and the administrator of the facility enter into a mutual agreement for reimbursement to the facility for the cost of the care provided.”

COMMENTARY

Louisiana Official Revision Comments

1991. — The source of Paragraph A is C.J.P. Article 34(C)(3). The source of Paragraph B and C is C.J.P. Article 34(C)(1).
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CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Juvenile Proceedings

••• Statements. — A confession obtained from a child under the age of 15 years at 2:00 a.m., after he had been detained and transported in association with adult offenders, and confined and interrogated in a police station in further violation of the statute, without benefit of the counsel of parent, attorney, or anyone else is not admissible in evidence. In re State in Interest of Wesley, 285 So. 2d 308, 1973 La. App. LEXIS 7019 (Nov. 2, 1973).

•• Sentencing

••• Confinement Practices. — Trial court was without authority to place a child alleged to be a delinquent in the custody of either the Department of Social Services or the Department of Public Safety and Corrections prior to adjudication. State ex rel. M.L.W., 709 So. 2d 364, 1998 La. App. LEXIS 648 (Apr. 1, 1998).

• Pretrial Motions & Procedures

•• Suppression of Evidence. — That a 15-year-old boy was held in an adult lock-up did not violate either Cal. Welfare and Institutions Code § 216(b) or former La. Rev. Stat. Ann. § 13:1577 (now La. Child. Code art. 815), so suppression of the boy’s confessions was not required on that basis. State v. Collum, 365 So. 2d 1272, 1978 La. LEXIS 5480 (Nov. 13, 1978), writ of certiorari denied by 444 U.S. 882, 100 S. Ct. 171, 62 L. Ed. 2d 111, 1979 U.S. LEXIS 3211 (1979).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The local governing authority requesting the detention of a juvenile is responsible for the pre-adjudication costs associated with detention of a juvenile. Whomever, the court rules has custody of the juvenile after the adjudication must pay for the detention costs associated with the juvenile., Opinion No. 98-61, La. Atty. Gen. Op. No. 1998-61; 1998 La. AG LEXIS 207.

The governing authority requesting the juvenile’s detention must pay the costs associated with that detention, pursuant to Ch. C. art. 815 (E). Opinion No. 05-0240. 2005 La. AG LEXIS 155.

Art. 816. Record of detention center; access.

A. Every juvenile detention center shall maintain a permanent record of certain information as to each child received. The record shall include:

(1) The child’s name, age, sex, race, and address.

(2) The reason the child is being taken into custody.

(3) The date and time of the child’s entry into and exit from the juvenile detention center.

(4) The name of the officer and the law enforcement agency employing the officer who brings the child to the juvenile detention center.

B. The record in which such information is kept shall not be open for public inspection. Peace officers, probation officers, counsel representing the child, the district attorney, persons collecting statistical information, and authorized officers of the court shall have access to the record. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 1992, No. 705, § 1, eff. July 6, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1992. — The requirement for documentation of a child’s race in Paragraph (A)(1) is essential to insure proper monitoring of detention and jailing, pursuant to the federal Juvenile Justice and Delinquency Prevention Act, P.L. 93-415, 42 U.S.C.S.§5601 et seq.

1991. — a. The source of this article is C.J.P. Article 35. The additional requirements for the child’s age, gender, and the date of his exit from a detention center are required data used in monitoring of facilities under the Juvenile Justice and Delinquency Prevention Act, P.L. 93-415, 42 U.S.C.S.§5601.

b. The express authorization for access to records by those collecting statistical information, contained in Paragraph B, is new but reflects current practice and is required as a precondition for this state’s receipt of federal funds under the Juvenile Justice and Delinquency Prevention Act. This addition is consistent with C.J.P. article 122(C).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — It is permissible for juveniles to be brought to the Bossier City Jail for the purpose of acquiring fingerprints via the A.F.I.S. if the fingerprinting procedure available at the juvenile facility is unsatisfactory., Opinion 02-0448, La. Atty. Gen. Op. No. 2002-0448; 2002 La. AG LEXIS 566.

Art. 817. Release from custody.

A. As soon as practicable after a child is received by a juvenile detention center or shelter care facility, the court or a probation officer employed and authorized by the court, upon determining it to be appropriate, shall release the child to the care of his parents or other relatives upon their written promise to bring him to court at such times as may be fixed by the court. The court may also impose reasonable restrictions upon the child’s travel, place of abode, association with other people, or employment during the period of this release.

B. If the court finds that these conditions are insufficient to assure the presence of the child at later proceedings, the court may require the posting of bail in accordance with Chapter 6 of this Title.

C. If the court finds that release under neither Paragraph A or B of this Article is appropriate, it may authorize the continued custody of a child pending a hearing in accordance with Chapter 5 of this Title.

D. If custody is continued, an appropriate representative of the arresting agency shall be responsible for transporting the child to the adjudication or dispositional hearing, or both, and transporting the child back to the juvenile detention center or to such state or local facility as determined by the court through its order or judgment or disposition. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — a. The source of this article is C.J.P. Article 37. While the Children’s Code was pending before the legislature, the Supreme Court decided County of Riverside v. McLaughlin, 500 U.S. 44, 111 S.Ct. 1661 (59 U.S.L.W. 4413) (1991). The impact of this decision was not taken into account in any debate on H.B. 939, the proposed Children’s Code. In McLaughlin, the Court held that there is a presumption that detention following a warrantless arrest is unreasonable in violation of the Fourth Amendment when judicial review of probable cause occurs later than forty-eight hours after the arrest. This time period is not to be extended by excluding non-working days, such as weekends or holidays, from the calculation. Cf. Article 114(C)(3).

b. McLaughlin concerned the arrest and pretrial detention of adults, and the issue remains whether its holding applies with the same force to arrested juveniles. However, Article 808 of this Code grants all rights due an adult criminal defendant to an accused delinquent, including logically the right to a prompt judicial determination of probable cause.

c. Pending formal reassessment of this issue by the legislature, there are three courses of action available to juvenile courts which would satisfy McLaughlin’s requirements. First, if a court has issued its order directing that a child be taken into custody under Article 813, there has been a judicial determination of probable cause which meets the requirements of McLaughlin. Second, when the child has been taken into custody without an order, the court may require that the arresting officer execute an affidavit detailing his probable cause. The court can then conduct an ex parte review of the affidavit’s sufficiency within forty-eight hours after the child has been taken into custody and, if the court agrees that probable cause is demonstrated, the judicial review requirement will have been satisfied. In both McLaughlin and Gerstein v. Pugh, 420 U.S. 103 (1975), the Supreme Court has interpreted the federal constitution as requiring only a judicial review of probable cause rather than a full blown adversarial hearing. In both of these options, the continued custody hearing required by this article could then be held within the seventy-two hour period. Third, the juvenile court may expedite the continued custody hearing to insure that it occurs within forty-eight hours after the child has been taken into custody. Although under this article and the source article, the time period begins running upon “the child’s entry into the juvenile detention center or shelter care facility,” the forty-eight hour time period under McLaughlin begins upon “arrest.”
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CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Sentencing

••• Confinement Practices. — Trial court was without authority to place a child alleged to be a delinquent in the custody of either the Department of Social Services or the Department of Public Safety and Corrections prior to adjudication. State ex rel. M.L.W., 709 So. 2d 364, 1998 La. App. LEXIS 648 (Apr. 1, 1998).

• Bail

•• General Overview. — La. Child. Code Ann. art. 817, a bail provision, did not trigger a duty between the sheriff and a minor held in an adult facility where the district attorney dismissed the charges. Lazard v. Foti, 859 So. 2d 656, 2003 La. LEXIS 2863 (Oct. 21, 2003).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Louisiana Children’s Code Article 808: A Positive Step on Behalf of Louisiana’s Children. 52 La. L. Rev. 1141 (May, 1992).

Art. 818. Identification Procedures.

A. A child may be photographed or fingerprinted in connection with being taken into custody for the commission of either:

(1) A felony-grade delinquent act.

(2) A misdemeanor-grade delinquent act.

B. Upon motion of the district attorney, the court in its discretion can order any child to submit to other reasonable identification procedures, such as to provide handwriting exemplars or to stand in a lineup.

C. Fingerprints and photographs taken pursuant to Paragraph A of this Article shall be maintained and indexed separately from those of adults. They shall be made available only to law enforcement and correctional agencies for purposes related to their official functions. Fingerprints taken pursuant to Paragraph A of this Article shall be submitted to the central fingerprint repository maintained by the Louisiana Bureau of Criminal Identification and Information as specified under R.S. 15:590 et seq., and to the fingerprint repository, if any, maintained by the local law enforcement agency. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 1992, No. 1078, § 1; Acts 2008, No. 641, § 1, eff. Aug. 15, 2008; Acts 2009, No. 158, § 1, eff. Aug. 15, 2009.)

2009 Amendments. — The 2009 amendment by No. 158 deleted the former last sentence of (C), which read: “Upon reaching the age of seventeen, if the child does not have a felony conviction in adult court and has not been adjudicated for a felony-grade delinquent act, the fingerprint card shall be destroyed with the juvenile records in accordance with law.”

2008 Amendments. — Acts 2008, No. 641, § 1, effective August 15, 2008, deleted “involving the use of a dangerous weapon” following “delinquent act” in (A)(2); deleted former (B); redesignated the remaining subsections accordingly; and in (C), substituted “Paragraph A” for “Paragraph A or B,” substituted “of this Article” for “or B” and added the last sentence.
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CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Court erred in denying a juvenile’s motion to suppress identification evidence because the juvenile, who was not in custody and who merely was suspected to have committed the crime of purse snatching, was taken from his home, fingerprinted, and photographed; La. Child. Code Ann. art. 818(B) could not constitutionally be applied to allow the juvenile to be picked up and taken to be photographed and fingerprinted. State ex rel. E.P., 900 So. 2d 1068, 2005 La. App. LEXIS 1004 (Apr. 6, 2005).

La. Child. Code Ann. art. 818(B), as written, applies to any juvenile other than one in custody for one of the two categories of offenses under art. 818(A). State ex rel. E.P., 900 So. 2d 1068, 2005 La. App. LEXIS 1004 (Apr. 6, 2005).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — It is permissible for juveniles to be brought to the Bossier City Jail for the purpose of acquiring fingerprints via the A.F.I.S. if the fingerprinting procedure available at the juvenile facility is unsatisfactory., Opinion 02-0448, La. Atty. Gen. Op. No. 2002-0448; 2002 La. AG LEXIS 566.

CHAPTER 5. CONTINUED CUSTODY PRIOR TO ADJUDICATION.

Art. 819. Continued custody hearing; time limitations.

If a child is not released to the care of his parents, a hearing shall be held by the court within three days after the child’s entry into the juvenile detention center or shelter care facility. If the hearing is not held, the child shall be released unless the hearing is continued at the request of the child. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 1993, No. 634, § 1, eff. June 15, 1993.)

COMMENTARY

Louisiana Official Revision Comments

1993. — “Seventy-two hours” has been changed to “three days” in keeping with customary calculations of the permissible period of delay.
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CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Sentencing

••• Confinement Practices. — Trial court was without authority to place a child alleged to be a delinquent in the custody of either the Department of Social Services or the Department of Public Safety and Corrections prior to adjudication. State ex rel. M.L.W., 709 So. 2d 364, 1998 La. App. LEXIS 648 (Apr. 1, 1998).

TORTS

• Intentional Torts

•• False Imprisonment

••• General Overview. — Saturday and Sunday were not counted in computing 3-day juvenile custody limit, and sheriff’s release of son to mother’s custody before the end of third day complied with statute; thus, mother had no cause of action for false imprisonment. Markley v. Town of Elton, 829 So. 2d 1213, 2002 La. App. LEXIS 3279 (Oct. 30, 2002).

Art. 820. Grounds for continued custody prior to adjudication.

At the continued custody hearing, the state shall prove that there is probable cause that the child has committed a delinquent act or has violated a condition of his probation or release. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 1992, No. 705, § 1, eff. July 6, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1992. — Deletion of Paragraphs B through D eliminates the redundancy between this article and Article 821.

1991. — a. The source of Paragraph A is C.J.P. Article 40(1) and (5). The more familiar equivalent “probable cause” has been substituted for “reasonable grounds” used by the source statute. See State v. Billiott, 370 So.2d 539 (La. 1989). In State in Interest of Joshua, 327 So.2d 429 (4th Cir.1976), writs denied, 329 So.2d 450 (La. 1976), the court held that an alleged juvenile delinquent is constitutionally entitled to a preliminary hearing to challenge pretrial incarceration under the standard of probable cause. In Moss v. Weaver, 525 F.2d 1258 (5th Cir.1976), the federal court held that preadjudicatory detention of a juvenile without a probable cause hearing is a violation of the Fourth Amendment, although it also stated that the hearing does not have to be an adversary proceeding with the full panoply of trial rights.

b. Paragraphs B, C and D pertain to the procedures to be followed in a continued custody hearing and are more appropriately a part of the following article, where they will be placed by future amendments to this Code.

c. The source of Paragraph B is Code of Criminal Procedure Article 294(A).

d. The source of Paragraph C is C.J.P. Article 39.

e. The source of Paragraph D is Code of Criminal Procedure Article 230.1.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Justices of the peace have authority to fix bail and discharge on recognizance persons arrested for offenses not captial or necessarily punishable by hard labor., OPINION No. 86-126, La. Atty. Gen. Op. No. 1986-126; 1986 La. AG LEXIS 636.

Art. 821. Continued custody hearing.

A. At the outset of the continued custody hearing, if not before, the court shall advise the child of his rights to counsel pursuant to Articles 809 and 810.

B. At the continued custody hearing, the state and the child may produce witnesses, who shall be examined in the presence of the child and shall be subject to cross-examination. The child may also testify, subject to cross-examination.

C. Hearsay evidence shall be admissible.

D. If probable cause has not been demonstrated, the court shall order the child’s release.

E. If probable cause has been demonstrated, the court may release the child. The court may also require bail or other security pursuant to Articles 823 through 825 if the court finds that such is necessary to secure the child’s appearance for subsequent hearings.

F. Notwithstanding any other provisions of this Code to the contrary, and due to the expedited nature of these hearings, in a judicial district comprised of more than one parish, a continued custody hearing may be conducted in any parish in the judicial district. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 1992, No. 705, § 1, eff. July 6, 1992; Acts 2008, No. 634, § 1, eff. Aug. 15, 2008.)

2008 Amendments. — Acts 2008, No. 634, § 1, effective August 15, 2008, added (F).

COMMENTARY

Louisiana Official Revision Comments

1992. — This amendment to Paragraph D brings this Article in parallel with C.Cr.P. Article 296 which requires only that release of the detainee be ordered.

1991. — a. This article amplifies the brief description of the continued custody hearing which was provided in C. J.P. Article 39. In juvenile court process, the continued custody hearing is a combination of the initial appearance described in Code of Criminal Procedure Article 230,1 and the preliminary hearing described in Code of Criminal Procedure Article 294. This article incorporates rudimentary due process for the determination of probable cause as required by Gerstein v. Pugh, 420 U.S. 103 (1975).

b. The source of Paragraph A is Code of Criminal Procedure Article 230.1 (B) and C.J.P. Article 95(A)(1).

c. Paragraph B is patterned upon Code of Criminal Procedure Article 294(A).

d. The source of Paragraph C is C.J.P. Article 39.

e. Paragraph D is patterned upon Code of Criminal Procedure Article 296.

f. Paragraph E is the logical corollary of Paragraph D. In defining the court’s options as release or bail, it eliminates the possibility of holding a child in so-called “preventive detention.” Under the former law, C.J.P. Article 40(1), “preventive detention” seemed authorized if the court found that there was “a serious risk, based upon his past conduct, that the child will commit an offense if released.” However, the Louisiana Supreme Court has recognized an accused delinquent’s right to preadjudication release on bail apparently under the federal and state constitutions. State in the Interest of Banks, 402 So.2d 690 (La. 1981). Subsequently, the United States Supreme Court in Schall v. Martin, 467 U.S. 253 (1984) interpreted the federal constitution to permit the use of more restrictive pretrial detention, including limited “preventive detention,” for accused juvenile offenders. This paragraph assumes that the Banks decision remains the public policy of this state under our state constitution.
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CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — La. Child Code art. 821 required the dismissal of charges against the juvenile because probable cause was not shown by the State for the continuation of the juvenile’s custody. State in Interest of Landry, 617 So. 2d 977, 1993 La. App. LEXIS 1463 (Apr. 15, 1993).

Art. 822. Place of continued custody prior to adjudication.

A. Following the hearing required by Article 819, the court may order a child alleged to have committed a delinquent act or alleged to have violated probation or parole for a delinquent act, continued in custody in a licensed public or private facility for juveniles, if licensure is required by law for such a facility, or in a private home subject to the supervision of the court or in a juvenile detention center.

B. The court shall not place a child alleged to be delinquent in the custody of either the department of Children and Family Services or the department of Public Safety and Corrections prior to adjudication.

C. No child subject to the jurisdiction of the juvenile court shall be held in an adult jail or lockup. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Department of Children and Family Services” for “Department of Social Services” in (B). See Acts 2010, No. 877, § 3.

COMMENTARY

Louisiana Official Revision Comments

1991. — The sources of Paragraph A are C.I.P. Article 41(C) and (A)(1). The source of Paragraph B is the last sentence of C.I.P. Article 41(C). Paragraph C is new and represents a change in the former law required to bring Louisiana law into compliance with the requirements of the Juvenile Justice and Delinquency Prevention Act, P.L. 93-415, 42 U.S.C.S. § 5601. Compare former C.J.P. Article 41(A)(1).
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CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — La. Child. Code Ann. art. 822(C) did not encompass the risk that the son, a juvenile, would be killed twelve hours after his release from an adult detention center by a third party; the scope of the sheriff’s duty to transfer a juvenile detainee held in an adult facility to a juvenile detention center did not extend to the risk that he may be killed almost twelve hours after his release from custody. Lazard v. Foti, 859 So. 2d 656, 2003 La. LEXIS 2863 (Oct. 21, 2003).

•• Sentencing

••• Confinement Practices. — Trial court was without authority to place a child alleged to be a delinquent in the custody of either the Department of Social Services or the Department of Public Safety and Corrections prior to adjudication. State ex rel. M.L.W., 709 So. 2d 364, 1998 La. App. LEXIS 648 (Apr. 1, 1998).

TREATISES AND LAW REVIEWS

Louisiana Treatises. — 1-5 Louisiana Tort Law § 5.11 > Chapter 5 DUTY: GENERAL AND SPECIFIC RISKS > § 5.11 Intervening Faulty Conduct.

CHAPTER 6. BAIL, SECURITY DEPOSITS, CONDITIONS OF RELEASE, AND BREACH OF BAIL CONDITIONS.

Art. 823. Right to bail or other security for release.

A. Except as provided for in Paragraph C of this Article, upon application by the child, parent, guardian, or legal custodian, a child shall have a right to bail for release from custody prior to adjudication by the deposit of a bond or other security as determined by the court and upon agreeing to any other reasonable conditions found necessary to insure appearance of the child for adjudication.

B. In any case when the child has appeared as ordered and otherwise met the conditions of the bail, the bail shall not be used to satisfy fines and costs except as specified by this Chapter or unless agreed to by the person who executed the bail.

C. A child charged with the commission of a delinquent act which would otherwise be deemed a capital offense under Title 14 of the Louisiana Revised Statutes of 1950 shall not be admitted to bail if the state shows that the proof is evident and the presumption great that the child is guilty of the capital offense. The court shall hold a contradictory hearing to resolve the child’s application for bail in these circumstances. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — The Code of Juvenile Procedure nowhere mentions bail. In order to bring juvenile processes into compliance with due process, State in the Interest of Banks, 402 So.2d 690 (La. 1981), the provisions of this and subsequent articles of this Chapter outline bail application procedures patterned on those of the Code of Criminal Procedure. The sources of Paragraphs A and B are Articles 311 and 312 of the Code of Criminal Procedure. A Virginia statute was also helpful in phraseology. Va.Stat.Ann.§19.2-120 (2) (1988 Supp.). The source of Paragraph C is Code of Criminal Procedure Article 313.

Art. 824. Criteria for setting bail or alternative forms of security.

In determining the amount of bail, alternative security deposits, and conditions of release, the court shall consider:

(1) The nature and circumstances of the delinquent act.

(2) The weight of the evidence.

(3) The child’s prior delinquency record, if any.

(4) The financial ability of the child and family to post money bail.

(5) The probability of the child’s appearance at any scheduled hearing, considering the following:

(a) The child has failed to appear at some previously scheduled hearing.

(b) The child has violated a condition of his probation or release.

(c) The child has absented himself from home or his usual place of abode without the consent of his parent.

(d) The child is habitually disobedient and is ungovernable and beyond the control of his parent.

(e) The potential danger of release to the child and to the public as it affects the probability of appearance. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — The source of this article is Code of Criminal Procedure Article 317. See also 18 U.S.C.S.§3142(c) and (g).

Art. 825. Types of security.

If the court determines that some sort of security is required to insure the child’s presence for the adjudication, it shall set bail and may require any of the following forms of security:

(1) The child, parent, guardian, or legal custodian may have executed a bail bond in accordance with Article 314 of the Code of Criminal Procedure and deposit with the clerk the full amount of the bail secured by a deposit in cash or other authorized security, all of which shall be returnable upon satisfactory performance of the bail conditions.

(2) The child, parent, guardian, or legal custodian may have executed a bail bond and may deposit with the court or its designee a sum of money equal to ten percent of the bail, but in no event shall such deposit be less than twenty-five dollars. When the conditions of the bail bond have been discharged, the clerk shall return to the accused, unless the court orders otherwise, ninety percent of the sum which had been deposited and shall retain as bail bond costs ten percent of the amount deposited. However, in no event shall the amount retained by the clerk as bail bond costs be less than five dollars.

(3) The court may in the best interests of the child and his family agree to the deposit of other reasonable items of value or to the encumbrance of property as security to insure appearance for adjudication. These items will be returned to the child or other obligor upon the child’s appearance for adjudication and the court’s notice to the clerk for return.

(4) The child and his parents may sign a personal bail undertaking without the necessity of furnishing a surety, without depositing any special security, or without meeting any of the requirements for a personal surety as defined by Article 315 of the Code of Criminal Procedure. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 1995, No. 1158, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1991. — a. The sources of Paragraph 1 are Code of Criminal Procedure Articles 323 and 333 through 335.

b. Paragraph 2 presents a concept first developed in Illinois though now copied by several other states including Alaska, Iowa, Vermont and Wisconsin. See also, ABA Standards Relating to Pre-trial Release, Std. 5.4 (1968). In Schilb v. Kuebel, 404 U.S. 357, 92 S.Ct. 479 (1971). the Supreme Court upheld the Illinois law as constitutional, finding that the 10% bail-bond cost did not deny equal protection or due process by distinguishing the fee paid for partial deposit from recognizance and other deposit alternatives.

c. The approach of Paragraph 3 is consistent with the recommended philosophy of the IJA-ABA Standards. “Juveniles might be permitted to post their own funds [or resources] as collateral . . . [since] many juveniles earn money and would be less inclined to flee if their own funds [or properly] would thereby be lost.” Std. 4.7 (1980).

d. Paragraph 4 authorizes release on one’s own recognizance as provided for in Code of Criminal Procedure Article 336(A). See also IJA-ABA Std. 2.5 “Interim Status,” p. 18 (1980).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Courts may not refuse to accept bonds of an authorized surety company but may request a hearing as an aggrieved party as to the condition of the surety company as provided in the insurance code., OPINION No. 78-1147, La. Atty. Gen. Op. No. 1978-1147; 1978 La. AG LEXIS 390.

R.S. 22:5, R.S. 22:6, OPINION No. 78-881, La. Atty. Gen. Op. No. 1978-881; 1978 La. AG LEXIS 501.

Release of person on arrest for traffic offense by a judge who has not issued the warrant of arrest. La. Code of Crim. Pro art. 336 “C”, OPINION No. 82-1065, La. Atty. Gen. Op. No. 1982-1065; 1982 La. AG LEXIS 139.

A person in custody charged with the commission of an offense is entitled to be admitted to bail before conviction (C.Cr.P. Art. 311), unless C.Cr.P. Art. 313 applies. C.Cr.P. Art. 333 specifies the forms that the payments may take. The person in custody is at liberty to choose any form of payment in compliance with C.Cr.P. Art. 333., OPINION No. 84-719, La. Atty. Gen. Op. No. 1984-719; 1984 La. AG LEXIS 207.

Justices of the peace have authority to fix bail and discharge on recognizance persons arrested for offenses not captial or necessarily punishable by hard labor., OPINION No. 86-126, La. Atty. Gen. Op. No. 1986-126; 1986 La. AG LEXIS 636.

Art. 826. Conditions of release.

A. A condition of every type of bail authorized in Article 825, and the only condition for which a security on the bail bond may be subject to forfeiture, is that the released child appear at any place and upon any date to which the proceeding is transferred or continued.

B. Every bail order shall also contain the condition that the released child not commit any further delinquent acts while at liberty on such bail bond or security deposit.

C. The court may also impose as a condition of release:

(1) That the child regularly attend school.

(2) That the child voluntarily participate in a pretrial drug testing program which meets the requirements of Article 336 of the Code of Criminal Procedure.

(3) Any other condition of release that is reasonably related to assuring the child’s appearance before the court.

D. A violation of any condition by the child or his parents, guardian, or legal custodian shall be considered as a constructive contempt of court. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 1995, No. 1158, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1991. — a. Paragraphs A and B are new. They are modeled on Colorado Annotated Statutes 19-2-103 (3)(a)(I).

b. The source of Paragraph C(2) is Code of Criminal Procedure Article 317(6). It was shifted from the category of “Factors in determining the amount of bail” (C.Cr.P. Art. 317) to placement here within authorized conditions of release.

c. The source of Paragraph D is Code of Criminal Procedure Article 336.1.

Art. 827. Judgment of release from continued custody.

A. The court authorizing a child’s release from continued custody shall issue an order containing bail provisions, if any, and a statement of conditions imposed upon the child. This order shall also set forth the date of the child’s next court appearance.

B. The court shall advise the child and his parents, guardian, or legal custodian of the child’s duty to appear as well as of any conditions specified in the order.

C. The child and his parent, guardian, or legal custodian shall sign the agreement of security and release and acknowledge the conditions of release imposed by the court. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — A Washington statute was helpful in providing this phraseology. Wash.Ann. Stat. 13.40.040(4). The Code of Criminal Procedure empowers the court to impose conditions on the bail agreement other than money security. See C.Cr.P. Articles 336, 336.1 and 336.2.

Art. 828. Violation of conditions of release.

A. Any failure to comply with the conditions of release, including failure to appear before the court as scheduled, may constitute a breach of the bail agreement. Any such breach of the agreement constitutes constructive contempt of court and failure to appear constitutes the offense of bail jumping.

B. Where there is a breach of the bail agreement or the court is satisfied with good cause that the bail agreement should be modified, the court may order the child and his parent, guardian, legal counsel, and the surety, if any, to appear before the court, or the court may issue an order directing that the child be taken into custody and brought before the court.

C. When the child’s parents, guardian, legal custodian, or the child’s counsel has good cause to believe that the child has violated or will violate the conditions of the bail agreement, which violation will result in the child’s failure to appear before the court as directed, he may report the breach or impending violation to the court, surrender the child, and request revocation of the bail agreement.

D. If a surety obligated under a bail bond, executed pursuant to Article 825(1), has good cause to believe that the child has violated or will violate the conditions of the bail agreement, which will result in the child’s failure to appear before the court as directed, he may report the breach and apply to the court for an instanter order for the child to be taken into custody. Unless authorized by the court, the surety shall not arrest or take the child into custody. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — a. The source of Paragraphs A and B of this article is Code of Criminal Procedure Article 341. R.S. 14:110.1 makes jumping bail a criminal offense.

b. The purpose of Paragraph C is to provide some recourse when parents who are obligated on a bond have reason to believe that they can no longer insure the child’s appearance for adjudication. An attorney may be ethically obligated to report violations of the law to the court.

c. Paragraph D represents a compromise. Consistent with the recommendations of all national juvenile justice groups, this paragraph reflects the policy that many professional bondsmen ought not be authorized to arrest a juvenile. Compare with Code of Criminal Procedure Article 340. However, some recourse seems essential in order to induce bondsmen, when necessary, to become sureties.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — An arrest warrant may be issued for a criminal defendant who fails to appear pursuant to the conditions of his bail undertaking., OPINION No. 87-564, La. Atty. Gen. Op. No. 1987-564; 1987 La. AG LEXIS 244.

Art. 829. Cancellation of bail bond.

The court shall order the bail bond cancelled or other security released when there is no further liability thereon. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)

Art. 830. Modification of bail.

The court on its own motion or on motion of the state or upon subsequent application by the child or his parent, guardian, or legal custodian, for good cause may either increase or reduce the amount of bail or other security. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A court may order a person arrested if he fails to comply with a subpoena issued by that court; but is not required to order the arrest. The Sheriff from either the parish where the witness is found or where the attachment was issued may execute the order of arrest. If either is unavailable, legal process may be executed by the Constable or other court appointed officer., OPINION NUMBER 88-244, La. Atty. Gen. Op. No. 1988-244; 1988 La. AG LEXIS 142.

Art. 831. Review of bail orders.

A child refused bail, or as a remedy for excessive bail, may invoke the supervisory jurisdiction of the court of appeal. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)

CHAPTER 7. MENTAL INCAPACITY TO PROCEED.

Art. 832. How mental incapacity is raised; effect.

A child’s mental incapacity to proceed, as defined by this Title, may be raised at any time by the child, the district attorney, or the court. When the question of the child’s mental incapacity to proceed is raised, there shall be no further steps in the delinquency proceeding, except the filing of a delinquency petition, until counsel is appointed and notified in accordance with Article 809(B) and the child is found to have the mental capacity to proceed. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 2004, No. 485, § 1, eff. Jan. 1, 2005.)

2004 Amendments. — Acts 2004, No. 485, § 1, effective January 1, 2005, inserted “and notified” following “until counsel is appointed.”

Quoted Statutory Material. — Acts 2004, No. 485, § 2, effective January 1, 2005, provides that “The Department of Health and Hospitals shall develop a comprehensive plan for a system of care to assess, treat, and provide support services to these youth in the least restrictive environment appropriate. The implementation of the plan shall be contingent upon the appropriation of funds.”

COMMENTARY

Louisiana Official Revision Comments

2004. — a. There can be little doubt that a child alleged to be delinquent has the constitutional right to have his competency determined before facing an adjudication hearing and possibly severe sanctions, including incarceration. In re Gault, 387 U.S. 1 (1967) specifically dealt only with the right to counsel, the privilege against self-incrimination, adequate notice of charges and the right to summon helpful witnesses and to confront adverse witnesses, but those rights are meaningless if the accused lacks the competence to understand the nature of the charge, the range of penalties and the possibilities of a defense. However, like its predecessor, the 1978 Code of Juvenile Procedure, the Children’s Code of 1991 changed a few procedural terms and essentially incorporated the adult criminal process for determining capacity or competency to stand trial. There are obvious differences in the policies underlying the criminal courts and the juvenile courts, and most of the procedures of the Children’s Code reflect the individualized treatments policies of the juvenile courts. See In the Matter of K.G., D.G., D.C.B. and J.J.S., 808 N.E.2d 631 (Ind. Sup. 2004). The 2004 amendments to this Chapter reflect the need to refine the unique process by which a child is determined to be capable of standing trial in the juvenile court. Reflecting similar concerns about competency, the legislature also made significant changes to Article 810 which governs waivers of counsel by children.

b. The amendments to this Article emphasize the importance of having physicians who have expertise in child development to assess claims of incapacity. According to recent research, including the MacArthur Report, these factors or variables are associated with functional incompetency’ age; intelligence quotient; a history of sever mental illness, particularly psychosis; mental retardation; a history of special educational placements or diagnosis of severe learning disabilities; and living in an extremely traumatic environment. More broadly, “Deficiencies in risk perception, as well as immature attitudes toward authority figures, may undermine competent decision making in ways that standard assessments of competence to stand trial do not capture.” The MacArthur Juvenile Adjudicative Competence Study, published as Grisso et al., Juveniles’ and Adults’ Competence as Trial Defendants, 27 L. & Human Behavior 33 (2002).

1991. — The source of this article is Code of Criminal Procedure Article 642. In State in the Interest of Causey, 363 So.2d 472 (La. 1978). the court held that the right to plead insanity is a fundamental guarantee of due process.

Art. 833. Mental examinations.

A. The court shall order a mental examination of the child when it has reasonable grounds to doubt the mental capacity of the child to proceed. Findings of fact and the reasons for judgment shall be attached to the order. Prior to ordering a mental examination, the court shall appoint counsel to represent the child if the child is not yet represented.

B. The court order for a mental examination shall not deprive the child or the district attorney of the right to an independent mental examination by a physician of his choice. Such physician shall be permitted to have reasonable access to the child for the purposes of the examination. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 2006, No. 266, § 1, eff. Aug. 15, 2006.)

2006 Amendments. — Acts 2006, No. 266, § 1, effective August 15, 2006, in (A), substituted “grounds to doubt the mental capacity of the child” for “ground to doubt the child’s mental capacity,” inserted the second sentence, and substituted “ordering a mental examination” for “the ordering of any such mental examination.”

COMMENTARY

Louisiana Official Revision Comments

2006. — Issues which may lead a party or the court to question a child’s mental capacity may include, but are not limited to: 1. The child is thirteen years of age of younger 2. The child’s I.Q. suggests he may not be able to comprehend court proceedings 3. The child has a developmental disability 4. The child’s counsel believes that he is incapable of assisting in his or her own defense and 5. The child has a physical or mental condition which appears to affect his ability to comprehend or participate in the court proceedings.

1991. — The source of Paragraph A is Code of Criminal Procedure Article 643. The source of Paragraph B is Code of Criminal Procedure Article 646.

Art. 834. Appointment of competency commission; qualifications.

A. (1) Within seven days after a mental competency examination is ordered, the court shall appoint a competency commission to examine and report on the mental condition of the child. The competency commission shall consist of at least one and not more than three persons who are physicians or psychologists. If only one member is appointed, the court upon request of the district attorney or counsel for the child, shall appoint another member. Not more than one commission member shall be the coroner or his deputy.

(2) Every person appointed to the commission shall be licensed in his field in Louisiana, have been in the actual practice of medicine or clinical or counseling psychology for not less than three consecutive years immediately preceding the appointment, have expertise in child development specific to severe chronic disability of children attributable to intellectual impairment, and be qualified by training or experience in the forensic evaluation of children.

(3) The order appointing the competency commission shall set the time and date of the contradictory hearing to determine the mental capacity of the child to proceed as provided in Article 836.

B. If no psychologist is appointed to the commission and one of the appointed physicians determines that psychological testing is needed, upon request of the commission the court shall appoint a psychologist to the commission.

C. The members of the commission appointed to make the examination shall have free access to the child at all reasonable times. The court shall issue a subpoena for the attendance of witnesses at the examination upon the request of the child, the commission, or any member thereof.

D. For the purpose of the mental competency examination, the court may order a child previously released on bail to appear for any mental examinations and hearings authorized by this Chapter.

E. The clerk of court shall give written notice of the time and date of the contradictory hearing and all continuances to the Department of Health and Hospitals, bureau of legal services. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 1992, No. 705, § 1, eff. July 6, 1992; Acts 2004, No. 485, § 1, eff. Jan. 1, 2005; Acts 2006, No. 266, § 1, eff. Aug. 15, 2006; Acts 2008, No. 222, § 1, eff. June 16, 2008.)

LSLI 2008 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute made a minor stylistic change in (A)(1), as amended by Acts 2008, No. 222, § 1.

2008 Amendments. — Acts 2008, No. 222, § 1, effective June 16, 2008, substituted “competency” for “sanity” in the article heading; and rewrote the article.

2006 Amendments. — Acts 2006, No. 266, § 1, effective August 15, 2006, added (A)(2); and added (F).

2004 Amendments. — Acts 2004, No. 485, § 1, effective January 1, 2005, in (A), substituted “preceding” for “proceeding” following “three consecutive years immediately,” inserted “who have expertise in child development specific to severe chronic disability of children attributable to intellectual impairment,” substituted “forensic evaluation of children” for “forensic evaluation” following “experience in forensic” throughout, and inserted “who has expertise in child development specific to severe chronic disability of children attributable to intellectual impairment”; and inserted present (B) and (C) and redesignated the remaining subsections accordingly.

Quoted Statutory Material. — Acts 2004, No. 485, § 2, effective January 1, 2005, provides that “The Department of Health and Hospitals shall develop a comprehensive plan for a system of care to assess, treat, and provide support services to these youth in the least restrictive environment appropriate. The implementation of the plan shall be contingent upon the appropriation of funds.”

COMMENTARY

Louisiana Official Revision Comments

1992. — This amendment to Paragraph A simply incorporates a 1990 amendment to the source article, Code of Criminal Procedure Article 644. The process of determining mental capacity to proceed to trial should be identical in delinquency and criminal proceedings.

Art. 834.1. Documentation of competency commission.

A. The order appointing the competency commission and setting the contradictory hearing shall also require the clerk of court to provide the members of the commission with:

(1) A copy of the verified complaint.

(2) The names and addresses of the judge, district attorney, and counsel for the child.

(3) All other relevant information as specified by the court.

B. The court shall order the district attorney to provide the police report to the members of the competency commission. The court shall also order the district attorney and counsel for the child to provide to the members of the commission the mental health records, developmental disability records, educational records, and any other additional information regarding the child that is in their possession, and that is relevant to the evaluation of the mental capacity of the child to proceed and that is not protected by the attorney-client privilege.

C. All information required by this Article shall be delivered to the members of the competency commission within five business days after the appointment of the commission. For good cause shown, the court may extend the time of delivery for a period not to exceed fifteen days. (Acts 2006, No. 266, § 1, eff. Aug. 15, 2006; Acts 2008, No. 222, § 1, eff. June 16, 2008.)

2008 Amendments. — Acts 2008, No. 222, § 1, effective June 16, 2008, substituted “competency” for “sanity” in the article heading and throughout the article.

Art. 835. Report of competency commission; content; filing.

A. The competency commission shall file its report in the court record and mail copies to all counsel of record within thirty days after the date of the order of appointment. For good cause shown, the court may extend the time for filing for a period not to exceed fifteen days.

B. The report shall include the following:

(1) The reason for the evaluation, if known.

(2) The evaluation procedures used, including any psychometric tests administered, records reviewed, and identity of any persons interviewed.

(3) Pertinent background information, including history of school performance, previous psychiatric history, and family history.

(4) Results of mental status examination, including any psychometric testing administered.

(5) A description of any psychiatric symptoms or cognitive deficiencies, including a diagnosis, if one has been made.

(6) A description of the child’s abilities and deficits in the following mental competency functions, coupled with the reasons therefor:

(a) Understanding and appreciation of the nature and object of the proceedings.

(b) Comprehension of his situation in relation to the proceedings.

(c) Rendering assistance to defense counsel in preparation of the case.

(7) An opinion regarding whether as a result of mental illness or developmental disability a child presently lacks the capacity to understand the nature of proceedings against him or to assist in his defense.

(8) Recommendations for modifications to court procedures which may help compensate for mental competency weaknesses.

C. If, in the competency commission’s opinion, the child should not be considered to possess mental capacity to proceed, the report shall also include the following:

(1) A prognosis as to whether there is a substantial probability that the child will attain mental competency to proceed in the foreseeable future.

(2) Recommendations for the type of remediation necessary, such as competency restoration services.

D. The report shall not include any statement of the child relating to the alleged offense, and no such statement may be used against the child in court proceedings on the offense. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 2004, No. 485, § 1, eff. Jan. 1, 2005; Acts 2006, No. 266, § 1, eff. Aug. 15, 2006; Acts 2008, No. 222, § 1, eff. June 16, 2008.)

2008 Amendments. — Acts 2008, No. 222,§ 1, effective June 16, 2008, substituted “competency” for “sanity” in the article heading and in (A) and (C).

2006 Amendments. — Acts 2006, No. 266, § 1, effective August 15, 2006, substituted the last sentence for “The time for filing may be extended by the court” in (A).

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute inserted “content;” preceding “filing” in the article heading, as amended by Acts 2004, No. 485, § 1, effective January 1, 2005; and added the first sentence in comment (b) and added comment (c) to the 2004 official comments.

2004 Amendments. — Acts 2004, No. 485, § 1, effective January 1, 2005, in (A), substituted “The sanity commission” for “The report of the sanity commission,” and substituted “shall file its report in the court record and mail copies to all counsel of record” for “shall be filed with the court”; rewrote (B); and added (C) and (D).

Quoted Statutory Material. — Acts 2004, No. 485, § 2, provides that “The Department of Health and Hospitals shall develop a comprehensive plan for a system of care to assess, treat, and provide support services to these youth in the least restrictive environment appropriate. The implementation of the plan shall be contingent upon the appropriation of funds.”

COMMENTARY

Louisiana Official Revision Comments

2004. — a. Factors contributing to a lack of mental capacity to proceed, as defined by the 2004 amendment to Article 804, include, but are not limited to, learning disability, developmental disability, mental illness, or other cognitive impairment. See the 2004 comments to Article 804. The factors listed in Subparagraph (B)(6) are derived from the criteria articulated by the Louisiana Supreme Court in State of Louisiana in the Interest of Bennett, 345 So.2d 1129 (La. 1977). Counsel should be familiar with the more.

b. Paragraph C requires the commission to suggest types of remediation and the prognosis for the child’s condition if it finds a child to be incapable of proceeding. Examples of modifications to court procedures to compensate for mental competency weaknesses under Subparagraph (B) (8) could include: brief court sessions followed by recess for a child with a short attention span; having the child’s counsel write certain information down for the child’s comprehension as the proceedings progress; and having the child repeat statements made in court aloud to the court, to ensure comprehension.

c. Paragraph D insulates the child from the use of any incriminating or nonincriminating statement concerning the offense that was made by the child during interviews or otherwise gathered from him by the commission during its investigation.

Art. 836. Determination of mental capacity to proceed.

A. The issue of the mental capacity of the child to proceed shall be determined by the court after a contradictory hearing. If the child is in a secure detention facility, the hearing shall be held within forty-five days of the appointment of the competency commission. Otherwise, the hearing shall be held within sixty days of the appointment of the commission. The court may extend either time period for a period not to exceed fifteen days, if an extension of time was granted in accordance with Article 835.

B. The report of the competency commission is admissible in evidence at the hearing. Members of the commission may be called as witnesses by the court, the child, or the district attorney. The members of the competency commission are subject to cross examination by the child, the district attorney, and the court. Other evidence pertaining to the child’s capacity to proceed may be introduced at the hearing by the child and by the district attorney. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 2006, No. 266, § 1, eff. Aug. 15, 2006; Acts 2008, No. 222, § 1, eff. June 16, 2008.)

2008 Amendments. — Acts 2008, No. 222, § 1, effective June 16, 2008, substituted “competency” for “sanity” throughout the article; and in (B), deleted “sanity” preceeding “commission may be called” and substituted “The members of the competency commission” for “Regardless of who calls them as witnesses, the members of the commission.”

2006 Amendments. — Acts 2006, No. 266, § 1, effective August 15, 2006, in (A), substituted “mental capacity of the child” for “child’s mental capacity,” substituted “after” for “in,” and added the last three sentences.

Art. 837. Procedure after determination of mental capacity.

A. If the court determines that the child has the mental capacity to proceed, the delinquency proceedings shall be resumed.

B. If the court determines by a preponderance of the evidence that the child lacks the mental capacity to proceed and the alleged delinquent act is a felony, the proceedings shall be suspended and the court may:

(1) Dismiss the petition in accordance with Article 876.

(2) Adjudicate the family of the child to be in need of services and proceed to a disposition in accordance with Chapters 10 and 12 of Title VII.

(3) Commit the child to the Department of Health and Hospitals, a private mental institution, or an institution for the mentally ill in accordance with Department of Health and Hospitals policy. The court may also order restoration services for the child and appoint a restoration service provider. However, a child shall not be committed unless the court finds, after a contradictory hearing with ten days notice to the district attorney and counsel for the child, that the child, as a result of mental illness, is dangerous to himself or others or is gravely disabled. If the court further finds that the child will not have the mental capacity to proceed in the foreseeable future, the court shall order civil commitment as provided in Title XIV. However, no child shall be discharged or conditionally discharged except upon court order after a motion and contradictory hearing.

(4) Place the child in the custody of his parents or other suitable person or private or public institution or agency under such terms and conditions as deemed in the best interests of the child and the public, which conditions may include the provision of outpatient services by any suitable public or private agency. The court may also order restoration services for the child and appoint a restoration service provider.

C. If the court determines by a preponderance of the evidence that the child lacks the mental capacity to proceed and the alleged delinquent act is a misdemeanor, the court may either:

(1) Dismiss the petition in accordance with Article 876.

(2) Adjudicate the family of the child to be in need of services and proceed to a disposition in accordance with Chapters 10 and 12 of Title VII.

D. In a misdemeanor or felony case, if the court determines by a preponderance of the evidence that the child lacks the mental capacity to proceed primarily because of immaturity and the child may attain the mental capacity to proceed in the future without restoration services, the court may only:

(1) Dismiss the petition in accordance with Article 876.

(2) Adjudicate the family of the child to be in need of services and proceed to a disposition in accordance with Chapters 10 and 12 of Title VII.

(3) Continue the matter for six months in order to review the child’s mental capacity to proceed.

E. In no instance shall a commitment or placement ordered pursuant to Subparagraph (B)(3) or (4) of this Article exceed the time of the maximum disposition the child could receive if adjudicated delinquent for the alleged delinquent act.

F. Upon commitment, the court shall furnish to the institution the following information:

(1) The name and address of the child’s counsel.

(2) The offense with which the child is charged and the date of such charges.

(3) A copy of the competency commission report.

(4) Any other pertinent information concerning the child’s health which has come to the attention of the court.

(5) The name, address, and phone number of the child’s parents, tutor, caretaker, and custodial agency.

G. Under no circumstances shall a child who is found to lack the mental capacity to proceed in accordance with this Chapter be held in a secure placement facility longer than permitted elsewhere by this Code for a mentally ill or developmentally disabled child.

H. An out-of-home placement or commitment shall be in a separate unit and program from an adult forensic program unless the child is seventeen years of age or older and the court finds, after a contradictory hearing, that the child can be appropriately treated in an adult forensic program.

I. Subsequent to a finding that a child is incompetent to proceed pursuant to a felony charge, upon a showing of good cause that a child presents a danger of flight, the court may authorize the Department of Health and Hospitals to use appropriate restraints on the person of a child during transport, until further order of the court. Use of restraints pursuant to the provisions of this Section shall comply with the policy of the Department of Health and Hospitals on seclusion and restraints. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 2004, No. 485, § 1, eff. Jan. 1, 2005; Acts 2006, No. 266, § 1, eff. Aug. 15, 2006; Acts 2008, No. 222, § 1, eff. June 16, 2008; Acts 2009, No. 230, § 1, eff. July 1, 2009.)

2009 Amendments. — The 2009 amendment by No. 230 added (I).

2008 Amendments. — Acts 2008, No. 222, § 1, effective June 16, 2008, inserted “by a preponderance of the evidence” throughout the article; and substituted “competency” for “sanity” in (F)(3).

2006 Amendments. — Acts 2006, No. 266, § 1, effective August 15, 2006, rewrote the article.

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute added at the end of comment (a) as amended by Acts 2004, No. 485, § 1, effective January 1, 2005, additional material which reads as follows: “In such case, the violation of the order would not be ‘willfull.’ See generally, R.J.S., 493 So., 2d 1199 (La 1986) (contempt conviction reversed because department foster care worker not found to be in willful violations.) See also State in the Interest of James v. Spears, 372 So. 2d 617 (La. App. 1st Cir. 1979).”

2004 Amendments. — Acts 2004, No. 485, § 1, effective January 1, 2005, substituted “may order any of the following” for “may either” in (B); added present (B)(1) and (2) and redesignated former (B)(1) and (2) as (B)(3) and (4); added “in accordance with Department of Health ... restoration services for the child” in (B)(3); rewrote (B)(4); substituted “Subparagraph (B)(3) or (4)” for “Paragraph B(1)” in (C); rewrote (D); inserted present (E)(2) and redesignated former (E)(2) as (E)(3); deleted “either” at the end of the introductory paragraph in (E); rewrote (E)(1) and (E)(3); in (F), substituted “a child who, as defined by Article 1404 ... result of mental illness is incapable” for “the mentally ill child is incapable,” and deleted “is a danger to himself or others” following “ is incapable of proceeding; and added (H).

Quoted Statutory Material. — Acts 2004, No. 485, § 2, effective January 1, 2005, provides that “The Department of Health and Hospitals shall develop a comprehensive plan for a system of care to assess, treat, and provide support services to these youth in the least restrictive environment appropriate. The implementation of the plan shall be contingent upon the appropriation of funds.”

COMMENTARY

Louisiana Official Revision Comments

2006. — Paragraph B provides the court with the discretion to order restoration services for a child found incompetent to proceed either in the child’s community or in an institutional setting, to dismiss the petition, or to adjudicate the child’s family to be in need of services. If the court determines that the expenditure of the resources necessary to provide the child with restoration services is not merited by the nature of the delinquency charges or would be futile because the child was found incompetent due to immaturity, the court may consider dismissal or a FINS adjudication as an alternative to the provision of restoration services.

2004. — a. Paragraph B provides the options available after a determination that the child presently lacks capacity to proceed. At this point in many cases, it is not known whether the child will be restorable to competency. Thus, if restoration appears feasible the court may specify the services, presumably taking into account the recommendations of the sanity commission. However, the availability of public services depends upon whether the Department of Health & Hospitals or the Department of Social Services can access available funds. The Department’s lack of monies to provide particular services, despite its good faith efforts, is a defense to any contempt proceeding.

b. Paragraph D presumes that the child has been found incapable of proceeding and has been committed to a public or private institution pursuant to either Subparagraph (B)(3) or (4), and institutional staff conclude that the child will not attain capacity “within the foreseeable future.” That conclusion must be confirmed after a hearing by the juvenile court. If the court concurs, its options are governed by Paragraph E.

c. An appreciation of the meaning of Paragraph H requires reference to other provisions of the Children’s Code. Article 1432(C) limits the use of “protective custody” for twenty-two hours before the child is delivered to a treatment facility. Article 1409, which governs the rights of minor mental health patients, limits the use of physical restraint or seclusion, the most severe restriction upon free movement, to a maximum of twenty-four hours and then only to prevent physical injury to the child or others. Art. 1409(D).

1991. — a. The source of Paragraphs A and B is Code of Criminal Procdeure Article 648(A). In such case, the violation of the order would not be ‘willfull.’ See generally, R.J.S., 493 So., 2d 1199 (La 1986) (contempt conviction reversed because department foster care worker not found to be in willful violations.) See also State in the Interest of James v. Spears, 372 So. 2d 617 (La. App. 1st Cir. 1979).

b. The source of Paragraphs C through E is Code of Criminal Procedure Article 648(B).

c. The source of Paragraph F is Code of Criminal Procdeure Article 648(B)(3); however, the source article has been amended to require that the treatment facility file a formal motion for a court order before releasing any child so committed.

d. The source of Paragraph G is Code of Criminal Procedure Article 648.1.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — (1) A “medically suitable treatment facility” is one listed in R.S. 28:2(28) with special consideration given to the factor of medical suitability. (2) The disputed sentence in Article 648 requires that certain rights be guaranteed and afforded the accused who is now institutionalized., OPINION No. 81-157, La. Atty. Gen. Op. No. 1981-157; 1981 La. AG LEXIS 333.

A mentally ill person who is detained pre-trial in a parish prison may only receive non-consensual medical treatment pursuant to the procedures set forth in Title 28. Furthermore, such prisoner may not be treated within the prison facility because a parish prison is not automatically authorized as a treatment facility under La. R.S. 28:1(28) and 28:53., OPINION NUMBER 90-134, La. Atty. Gen. Op. No. 1990-134; 1990 La. AG LEXIS 136.

TREATISES AND LAW REVIEWS

General Law Reviews. — Article: Justice, Ethics, and Interdisciplinary Teaching and Practice: The Ethical Perils of Representing the Juvenile Defendant Who May Be Incompetent. 14 Wash. U. J.L. & Pol’y 327 (2004).

Art. 837.1. Standards for restoration service providers.

A. A restoration service provider shall meet the following qualifications:

(1) Shall not have served on the competency commission.

(2) Shall be a psychiatrist, psychologist, medical psychologist, certified special education teacher, social worker, or counselor, if the court determines the child lacks the mental capacity to proceed solely because of ignorance of court procedure or legal rights.

(3) Shall be a psychiatrist, licensed psychologist, medical psychologist, licensed clinical social worker, qualified mental retardation professional, or licensed professional counselor all of whom have been engaged in the practice of clinical psychology or counseling for not less than three consecutive years immediately preceding the appointment and who have expertise in child development specific to severe chronic disability of children attributable to intellectual impairment, if the court determines the child lacks the mental capacity to proceed because of mental illness or developmental disorder.

(4) May be a combination of persons meeting the qualifications in Subparagraphs (2) and (3) of this Paragraph, if the court determines the child lacks the mental capacity to proceed both because of ignorance of court procedure or legal rights and because of mental illness or developmental disorder.

B. All restoration service providers shall:

(1) Possess at least two years experience working with children or adolescents.

(2) Be knowledgeable of the state’s competency standards and statutes and with the treatment, training, and restoration courses approved by the Department of Health and Hospitals.

(3) Have undergone child capacity to proceed restoration training, reviewed the training materials provided, and have certified in writing that the materials have been reviewed.

(4) Be certified by the Department of Health and Hospitals as having completed a restoration service provider training course.

C. The Department of Health and Hospitals shall promulgate rules and regulations for certifying restoration providers and develop a training module within one year from the effective date of this Act. The department shall set reasonable fees for the training and certification of restoration service providers.

D. To remain certified, a restoration provider shall complete additional training every two years. (Acts 2006, No. 266, § 1, eff. Aug. 15, 2006; Acts 2008, No. 222, § 1, eff. June 16, 2008; Acts 2009, No. 251, § 13, eff. Jan. 1, 2010.)

LSLI 2009 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute added “medical psychologist” in (A)(2) and (A)(3), as amended by Acts 2009, No. 251, § 13.

Art. 837.2. Report of restoration service provider.

A. A restoration service provider shall submit a report to the court, the district attorney, and counsel representing the child ninety days after the initial contradictory hearing to determine the mental capacity of the child to proceed and every ninety days thereafter, as long as the child is receiving restoration services.

B. Each report shall include all of the following:

(1) The services provided to the child, including medication, education, and counseling.

(2) The likelihood that the mental capacity of the child to proceed will be restored in the foreseeable future.

(3) The progress of the child including his ability to:

(a) Understand and appreciate the delinquency allegations against him.

(b) Understand and appreciate the range and nature of possible adjudications and the range of dispositions that may be imposed.

(c) Comprehend his situation in relation to the proceedings.

(d) Make simple decisions in response to well-explained alternatives.

(e) Distinguish an admission from a denial and understand and appreciate the consequences of each.

(f) Understand and appreciate his legal rights.

(g) Understand and appreciate what defenses are available and maintain a consistent defense.

(h) Understand and appreciate the adversarial nature of the legal process, including the roles of the judge, defense counsel, and the district attorney.

(i) Disclose to counsel facts pertinent to the proceedings at issue and aid counsel in locating and examining relevant witnesses.

(j) Display appropriate courtroom behavior.

(k) Testify relevantly without his mental state deteriorating under the stress of trial.

(l) Listen to witness testimony and inform counsel of any distortions and misstatements.

C. If the child has been placed by the court in an out-of-home placement, the report shall also include an assessment of the danger the child poses to himself or others and an assessment of the appropriateness of the placement. In addition, the restoration service provider or agency with custody of the child shall also file a report which includes all components required in Paragraph B of this Article at any time the provider or agency determines that the child has attained the mental capacity to proceed or out-of-home placement is no longer appropriate.

D. Testimony from a restoration service provider and reports provided to the court regarding restoration services shall not include any statement of the child relating to the alleged offense, and no such statement may be used against the child in subsequent court proceedings. (Acts 2006, No. 266, § 1, eff. Aug. 15, 2006.)

Art. 837.3. Six-month evaluation; hearing.

A. If, within six months of the initial contradictory hearing to determine the mental capacity of the child to proceed, the restoration service provider determines that the child has not attained the mental capacity to proceed, the provider shall evaluate the likelihood of the child to attain the mental capacity to proceed within two years of the initial contradictory hearing. If unlikely, the court shall, within a reasonable time and after at least ten days notice to the district attorney, counsel for the child, the parents of the child, the child, the physical custodian of the child, and the restoration provider, conduct a contradictory hearing to determine whether the child, in the two years following the initial hearing, will likely have the mental capacity to proceed and whether he is a danger to himself or others, or is gravely disabled.

B. After the hearing, if the court determines that the child will not likely have the mental capacity to proceed within two years of the initial hearing and that the child is not a danger to himself or others, the court may either:

(1) Dismiss the petition in accordance with Article 876.

(2) Adjudicate the family of the child to be in need of services and proceed to a disposition in accordance with Chapters 10 and 12 of Title VII.

(3) Place the child in the custody of his parents or other suitable person or private or public institution or agency under such terms and conditions deemed to be in the best interest of the child and the public, which conditions may include the provision of outpatient services by any suitable public or private agency.

C. After the hearing, if the court determines that the child will not likely have the mental capacity to proceed within two years of the initial hearing, and that the child, as a result of mental illness, is dangerous to himself or others, or is gravely disabled, the court shall order commitment to a designated and medically suitable treatment facility. The court order shall constitute an order of civil commitment as provided in Title XIV. However, no child shall be discharged or conditionally discharged except upon court order after a motion and contradictory hearing. (Acts 2006, No. 266, § 1, eff. Aug. 15, 2006.)

Art. 837.4. Two-year evaluation; hearing.

A. If, after two years of the initial contradictory hearing to determine the mental capacity of the child to proceed, the restoration service provider determines that the child has not attained the mental capacity to proceed, the provider shall evaluate the likelihood of the child to attain the mental capacity to proceed within one year. If unlikely, the court shall, within a reasonable time and after at least ten days notice to the district attorney, counsel for the child, the parents of the child, the child, the physical custodian of the child, and the restoration service provider, conduct a contradictory hearing to determine whether the child, in the one year following, will likely have the mental capacity to proceed and whether he is a danger to himself or others, or is gravely disabled.

B. After the hearing, if the child has not attained the mental capacity to proceed, and there is evidence that the child will not attain the mental capacity to proceed within a year, the court may either:

(1) Dismiss the petition in accordance with Article 876.

(2) Adjudicate the family of the child to be in need of services and proceed to a disposition in accordance with Chapters 10 and 12 of Title VII.

(3) Place the child in the custody of his parents or other suitable person or private or public institution or agency under such terms and conditions as deemed in the best interest of the child and the public, which conditions may include the provision of outpatient services by any suitable public or private agency.

C. If the court determines that the child, as a result of mental illness, is dangerous to himself or others or is gravely disabled and is incapable of proceeding and is unlikely in the foreseeable future to be capable of proceeding, the court may order commitment to a designated and medically suitable treatment facility. The court order shall constitute an order of civil commitment as provided in Title XIV. However, no child shall be discharged or conditionally discharged except upon court order after a motion and contradictory hearing. (Acts 2006, No. 266, § 1, eff. Aug. 15, 2006.)

Art. 837.5. Three-year evaluation; hearing.

A. If, after three years of the initial contradictory hearing to determine the mental capacity of the child to proceed, the restoration service provider determines that the child has not attained the mental capacity to proceed, the court shall, within a reasonable time and after at least ten days notice to the district attorney, counsel for the child, the parents of the child, the child, the physical custodian of the child, and the restoration service provider, conduct a contradictory hearing to determine whether the child has the mental capacity to proceed and whether he is a danger to himself or others, or is gravely disabled.

B. After the hearing, if the child has not attained the mental capacity to proceed, the court shall either:

(1) Dismiss the petition in accordance with Article 876.

(2) Adjudicate the family of the child to be in need of services and proceed to a disposition in accordance with Chapters 10 and 12 of Title VII.

(3) Place the child in the custody of his parents or other suitable person or private or public institution or agency under such terms and conditions as deemed in the best interest of the child and the public, which conditions may include the provision of outpatient services by any suitable public or private agency.

C. If the court determines that the child, as a result of mental illness, is dangerous to himself or others or is gravely disabled and is incapable of proceeding and is unlikely in the foreseeable future to be capable of proceeding, the court may order commitment to a designated and medically suitable treatment facility. The court order shall constitute an order of civil commitment as provided in Title XIV. However, a child shall not be discharged or conditionally discharged except upon order of the court after a motion and contradictory hearing. (Acts 2006, No. 266, § 1, eff. Aug. 15, 2006.)

Art. 837.6. Procedure for change of placement; commitment to mental institution or out-of-home placement.

A. If the child has been placed in an out-of-home placement, and the agency, institution, or individual charged with the care and custody of the child determines that the existing out-of-home placement is no longer appropriate for the child, the agency, institution, or individual shall file a motion requesting a contradictory hearing to determine the appropriate placement for the child.

B. The motion shall contain reasons for the determination that the current placement is no longer appropriate for the child and shall contain recommendations for an alternative placement. Notice of filing the motion shall be served upon the court, the district attorney, and counsel for the child.

C. The court shall set a hearing on the motion within fourteen days of filing and shall provide at least three days notice to the agency, institution or individual filing the motion, the district attorney, and counsel for the child. (Acts 2006, No. 266, § 1, eff. Aug. 15, 2006.)

Art. 838. Procedure when capacity regained.

A. (1) At any time after a child’s commitment, if the Department of Health and Hospitals or the superintendent of the mental institution reports to the committing court that the child presently has the mental capacity to proceed, the court shall:

(a) Hold a contradictory hearing within ten days on this issue and determine, for good cause shown and in accordance with the best interests of the child, if the child can be released from the custody of the Department of Health and Hospitals. The hearing may be continued for up to three additional days.

(b) Appoint counsel to represent the child in accordance with Article 809 if the child no longer has counsel.

(2) If all parties stipulate that the child presently has the mental capacity to proceed, another mental examination by a competency commission is not necessary. If all parties do not agree that the child has the mental capacity to proceed, then the court shall order a mental examination by a competency commission to re-evaluate the child. The court may release the child from the custody of the Department of Health and Hospitals to a less restrictive environment during the re-evaluation process.

B. The district attorney or the child may apply to the court to have the proceedings resumed on the ground that the child presently has the mental capacity to proceed. Upon receipt of such application the court shall order a mental examination by a competency commission appointed on the issue of whether the child presently has the mental capacity to proceed. The court may order the Department of Health and Hospitals or superintendent of the mental institution where the child is committed to make a report as to the child’s course of treatment and current mental status. The court shall hold a contradictory hearing within ten days to determine, for good cause shown and in accordance with the best interests of the child, if the child presently has the mental capacity to proceed. The court may continue the hearing for up to three additional days.

C. Reports as to present mental capacity to proceed shall be filed in conformity with Article 835, and the court’s determination of present mental capacity to proceed shall be made in conformity with the provisions of Article 836.

D. If the court determines that the child has the mental capacity to proceed, the proceedings shall be promptly resumed. If the court determines that the child does not have the mental capacity to proceed, the court shall proceed in accordance with Article 837. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 2004, No. 485, § 1, eff. Jan. 1, 2005; Acts 2006, No. 266, § 1, eff. Aug. 15, 2006; Acts 2008, No. 222, § 1, eff. June 16, 2008.)

2008 Amendments. — Acts 2008, No. 222, § 1, effective June 16, 2008, rewrote the article.

2006 Amendments. — Acts 2006, No. 266, § 1, effective August 15, 2006, deleted “(E) or (F) and (G)” from the end in (D).

2004 Amendments. — Acts 2004, No. 485, § 1, effective January 1, 2005, deleted “hold” from the end of the introductory paragraph in (A); inserted paragraph designation (A)(1); added (A)(2) and (3); substituted “this issue” for “that issue” in (A)(1); deleted former (B) and redesignated former (C)-(E) as present (B)-(D); rewrote present (B); and added the last sentence in present (D).

Quoted Statutory Material. — Acts 2004, No. 485, § 2, effective January 1, 2005, provides that “The Department of Health and Hospitals shall develop a comprehensive plan for a system of care to assess, treat, and provide support services to these youth in the least restrictive environment appropriate. The implementation of the plan shall be contingent upon the appropriation of funds.”

COMMENTARY
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2004. — a. This Article governs the case in which a child has been previously found to be incapcable of proceeding, and the public or private institution to which he has been committed or the district attorney or defense counsel asserts that the child has now regained capacity. The court must order a new mental evaluation by a sanity commission and appoint counsel, if the child is no longer represented. If the court concurs that the child still lacks capacity to proceed, it has the same options that were before it at the prior hearing.

b. Section 2 of Acts 2004, No. 485 requires the Department of Health & Hospitals to develop a comprehensive plan for a system of assessment, treatment and support services of children with mental illness or developmental disabilities, although implementation of the plan was contingent upon the appropriation of funds.

CHAPTER 8. INFORMAL ADJUSTMENT PROCEDURE.

Art. 839. Availability of an informal adjustment agreement.

A. Prior to the filing of a petition, the district attorney or the court with the consent of the district attorney may authorize an informal adjustment agreement.

B. After the filing of a petition but before the attachment of jeopardy pursuant to Article 811, the court may authorize the district attorney or probation officer to effect an informal adjustment agreement if the child and district attorney have no objection. The court may, with concurrence of the district attorney, dismiss the petition or allow the petition to remain pending during the period of informal adjustment.

C. When entering an informal adjustment agreement, the court may, with concurrence of the district attorney, utilize or initiate a teen or youth court program and may assess a fee to a participant in the program to offset costs. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 1993, No. 897, § 1; Acts 2003, No. 940, § 1, eff. Aug. 15, 2003; Acts 2009, No. 213, § 1, eff. Aug. 15, 2009.)

2009 Amendments. — The 2009 amendment by No. 213, in (C), substituted “may, with concurrence of the district attorney” for “has the authority to” and made a related change.

2003 Amendments. — Acts 2003, No. 940, § 1, effective August 15, 2003, added (C).
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1991. — The source of this article is C.J.P. Article 42. Paragraph A remains unchanged. Paragraph B was revised to avoid potential double jeopardy problems and to clarify that a child must acquiesce in the informal adjustment option. The child’s participation in an agreement must be voluntary.

Art. 840. Form of agreement.

A. An informal adjustment agreement shall set forth in writing the terms and conditions of the child’s supervision during the term specified in the agreement. It shall be signed by the district attorney or the probation officer and by the child and his parents.

B. It must demonstrate that the child and his parents understand the child’s right to an adjudication hearing on the offense. It must also demonstrate that they consent to the terms of the adjustment agreement with knowledge that their consent is not obligatory and with knowledge of the effect of the agreement as set out hereinafter in Article 841.

C. The initial period of informal adjustment shall not exceed six months; however, the court may extend the agreement for additional periods of six months, not to exceed a total of two years.

D. If a petition has been filed, the adjustment agreement shall be filed in the record. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 1992, No. 705, § 1, eff. July 6, 1992; Acts 2009, No. 213, § 1, eff. Aug. 15, 2009.)

2009 Amendments. — The 2009 amendment by No. 213, in (C), added “initial” and substituted “additional periods of six months, not to exceed a total of two years” for “one additional period not to exceed six months.”
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1992. — This amendment to Paragraph C clarifies the fact that only a single six-month extension of the Informal Adjustment Agreement can be authorized by the court. See Arts. 629 and 744(E).

1991. — The source of this article is C.J.P. Article 43. The former article provided little guidance for parties desiring to confect such an agreement. The new requirements are essential to ensure that a child’s consent to the terms of any proposed agreement is made with knowledge of his rights. Paragraph C constitutes a minor change in the source law. While it continues the court’s authority to extend the period of the informal adjustment agreement, it limits such an extension to six months. Again, the child must join in seeking such an extension since this is an “agreement.”

Art. 841. Effect of agreement.

A. An informal adjustment agreement shall not be considered an adjudication. Evidence of the existence of an agreement shall not be used against the child over objection in any adjudication hearing or criminal trial. That evidence may be used in a disposition hearing in the juvenile court or for the purpose of a presentence investigation after a criminal conviction.

B. An informal adjustment agreement suspends the proceedings on the delinquent acts charged in the complaint or petition. If any of the terms of the agreement are violated, the case may proceed to an adjudication hearing on the charges. If the child satisfies the terms of the agreement, he shall be discharged from further supervision, and the pending complaint or petition shall be dismissed with prejudice.

C. Any incriminating statement made by the child to the person giving counsel or advice and in the discussions or conferences incident to the informal adjustment agreement shall not be used against the child, over objection, in an adjudication hearing or criminal trial. The incriminating statement may be used in a disposition hearing in the court or for the purpose of a presentence investigation after a criminal conviction.

D. If any medical, mental health, sensory, or special competency evaluation is performed during the period of an informal adjustment agreement, the report shall not include any incriminating statement made by the child. The examination shall not occur until five days after the clerk of court has given notice to all parties of the examination order. Any incriminating statement made by the child to the evaluator, which would violate the child’s privilege against self-incrimination, shall not be used against him in any future court proceedings, adjudication hearing, or later criminal trial. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 2001, No. 567, § 1, eff. Aug. 15, 2001; Acts 2010, No. 594, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 594 substituted “That evidence” for “Such evidence” in (A); in (C), substituted “against the child” for “against the declarant” and “The incriminating statement” for “Any such statement”; added (D); and made a stylistic change.

2001 Amendments. — Acts 2001, No. 567, § 1, effective August 15, 2001, substituted “After the confection of the agreement, any” for “Any” at the beginning of (C).
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1991. — a. The source of this article is C.J.P. Article 44. The former article did not adequately describe the effect of an informal adjustment agreement-that it operates as a suspension of the proceedings on the charge.

b. Evidence of the existence of an agreement or of incriminating statements made during the course of counseling should be admissible in disposition hearings or presentence investigations. In this sense, the former article is made more restrictive. This change is consistent with§10(C) of the Uniform Juvenile Court Act.

CHAPTER 9. PETITION AND SUMMONS.

Art. 842. Authority to file petition.

A delinquency proceeding shall be commenced by a petition. The district attorney may file a petition without leave of court. Any person authorized by the court may file a petition if there are reasonable grounds to believe that the child is a delinquent child. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)
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1991. — This article is taken from C.J.P. Article 45 as it pertains to delinquency proceedings.
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CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Two juveniles were improperly convicted and sentenced for violations of La. Rev. Stat. Ann. §§ 56:116.3(A)(1)(b), 56:116.3(F), 56:116(B)(1), relating to the illegal hunting of deer, where no legislative or jurisprudential authority permitted defense counsel to waive the juveniles’ right to trial in the juvenile court in order to have their charges consolidated and tried with an adult defendant who was also involved in the illegal hunting; the district attorney was required to commence a delinquency proceedings in the juvenile court pursuant to La. Child Code art. 842 et seq. State v. Robinson, 764 So. 2d 190, 2000 La. App. LEXIS 1683 (June 21, 2000).

Preliminary inquires conducted by the probation department for prior offenses committed by a juvenile satisfied the requirement for a preliminary investigation under former La. Rev. Stat. Ann. 13:1574 (now La. Child Code Ann. art. 842). In re State in Interest of Tyler, 262 So. 2d 815, 1972 La. App. LEXIS 5932 (May 16, 1972).

Art. 843. Time for filing of petition; child in custody.

A. If a child is continued in custody prior to adjudication, the delinquency petition shall be filed within forty-eight hours of the hearing to determine continued custody.

B. If no petition is filed within the applicable time period, the child shall be released. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — The source of this article is C.J.P. Article 46 as it pertains to delinquency proceedings.

TREATISES AND LAW REVIEWS

General Law Reviews. — Digest: Juvenile Adjudication When Procedure Was Not Followed. 25 J. Juv. L. 105 (2005).

Art. 844. Form of petition.

A. The petition shall contain a caption setting forth the name of the court and the title of the action. The petition shall be entitled, “The State of Louisiana in the Interest of . . .”.

B. Allegations of fact shall be simple, concise, and direct and shall be set forth in numbered paragraphs. As far as practicable, each paragraph shall be limited to a single set of circumstances.

C. The petition shall be verified. Allegations of fact may be made on information and belief.

D. Failure to comply with formal requirements of this Article shall not be grounds for dismissal of a petition or invalidation of the proceedings unless it results in substantial prejudice. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)

Art. 845. Contents of petition.

A. The petition shall set forth with specificity:

(1) The name, date, and place of birth, sex, race, address, and present location of the child.

(2) The names and addresses of the parents and spouse, if any, of the child. If the parents are not within the state or cannot be located, the name and address of the child’s closest adult relative within the state, or, if there be none, the known adult relative residing nearest to the court.

(3) Facts which show that the child is a delinquent child.

(4) The statute or ordinance which the child is alleged to have violated.

B. If the information required by Paragraph A(1) or (2) of this Article is unknown, the petition shall so allege. Any defects in the allegations required by Paragraphs A(1) and (2) of this Article and in the citation of the statute or ordinance required by Paragraph A(4) of this Article shall be considered defects of form.

C. Two or more delinquent acts may be charged in the same petition in a separate count for each act if the acts charged, whether based upon felony or misdemeanor offenses, are of the same or similar character or are based on the same act or transaction or on two or more acts or transactions connected together or constituting parts of a common scheme or plan.

D. The petition shall conclude with a request that the court adjudicate the child to be delinquent. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)
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1991. — a. The sources of this article are C.J.P. Articles 48 and 49.

b. Paragraphs C is new. Its source is Code of Criminal Procedure 493.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Assault & Battery

•••• General Overview. — In juvenile delinquency case, it was the recitation of facts in the petition, showing criminal conduct, which determined the offense being prosecuted, not the statutory citation, and since the petition did not include any allegation that the battery of a police officer occurred within a correctional facility or that the victim required medical attention per La. Rev. Stat. Ann. § 14:34.2, at most, defendant was only charged with the misdemeanor grade of the offense under La. Rev. Stat. Ann. § 14:34.2(B)(1). State ex rel. D. M., 851 So. 2d 1216, 2003 La. App. LEXIS 2199 (July 2, 2003).

•• Property Crimes

••• Larceny & Theft

•••• General Overview. — Where a delinquency petition charged theft, but the juvenile was convicted of unauthorized use of a movable, the juvenile was, not denied the right to be informed of the nature and cause of the charge against him as provided for by the La. Const. art. I, § 13; because of the close legal and practical relationship between the theft and unauthorized use of a movable, the petition was sufficient to put the defense on notice that it had to defend against the lesser-included offense. State in Interest of Batiste, 367 So. 2d 784, 1979 La. LEXIS 7288 (Jan. 29, 1979).

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Although an incorrect statute, La. Rev. Stat. Ann. § 14:43.1, which defined the crime of sexual battery, was cited in a juvenile’s adjudication as a delinquent for forcible rape, and former La. Code Juv. Proc. Ann. art. 48 (now La. Child. Code Ann. art. 845) provided that the petition filed in a delinquency case had to cite the statute alleged to have been violated, former La. Code Juv. Proc. Ann. art. 48, § B (now La. Child. Code art. 845) stipulated that any defect in the citation of the statute was to be considered a defect of form. In Interest of Thomas, 395 So. 2d 912, 1981 La. App. LEXIS 3626 (Feb. 16, 1981), writ of certiorari denied by 399 So. 2d 608, 1981 La. LEXIS 7868 (La. 1981).

Where a delinquency petition charged theft, but the juvenile was convicted of unauthorized use of a movable, the juvenile was, not denied the right to be informed of the nature and cause of the charge against him as provided for by the La. Const. art. I, § 13; because of the close legal and practical relationship between the theft and unauthorized use of a movable, the petition was sufficient to put the defense on notice that it had to defend against the lesser-included offense. State in Interest of Batiste, 367 So. 2d 784, 1979 La. LEXIS 7288 (Jan. 29, 1979).

Because the petition filed against the defendant did not contain the conspiracy charge as required under former La. Rev. Stat. Ann. § 13:1574 (now La. Child. Code art. 845), the order of commitment was vacated. State in Interest of Johnson, 365 So. 2d 940, 1978 La. App. LEXIS 2785 (Dec. 7, 1978).

FAMILY LAW

• Delinquency & Dependency

•• Delinquency Proceedings. — Because a petition for delinquency was filed against a juvenile, the “informal adjustment” provision could not be invoked because such a proceeding was an alternative to the filing of a petition. In Interest of Garcia, 325 So. 2d 364, 1976 La. App. LEXIS 3792 (Jan. 13, 1976).

Delinquency petition was fatally defective where it did not allege that a juvenile committed a delinquent act or that the juvenile was a delinquent child, it did not contain a statement that the child was in need of supervision, care, or rehabilitation, and did not cite the statute or municipal ordinance which the child was alleged to have violated; accordingly, a finding of delinquency based on the defective petition was null and without effect. In Interest of Garcia, 325 So. 2d 364, 1976 La. App. LEXIS 3792 (Jan. 13, 1976).

Art. 846. Amendment of petition.

A. With leave of court, the petitioner may amend the petition at any time to cure defects of form.

B. With leave of court, prior to the adjudication hearing, the petitioner may amend the petition to include new allegations of fact or requests for adjudication. However, if such leave is granted, the child may request a continuance of the adjudication hearing. A continuance may be granted for such period as is required in the interest of justice.

C. After jeopardy begins pursuant to Article 811, a petition shall not be amended to include new allegations of fact or requests for adjudication. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)
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FAMILY LAW

• Delinquency & Dependency

•• Delinquency Proceedings. — In a delinquency proceeding, the petitioner may, prior to the adjudication hearing, amend the petition to make new requests for adjudication. In the Interest of C.O’C, 769 So. 2d 583, 2000 La. App. LEXIS 855 (Apr. 12, 2000).

Art. 847. Service of petition.

A. A copy of the petition and the right to counsel form specified in Article 848 shall be served upon the child.

B. A copy of the petition and the right to counsel form specified in Article 848 shall also be served upon every parent whose address is known or can be determined after due diligence. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)

COMMENTARY
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1991. — The source of this provision is C.J.P. Article 51, changed to ensure that notice of such a proceeding is given to every parent, regardless of his or her marital status or the nature of the custodial right of each.

Art. 848. Notice of right to counsel; form.

“NOTICE

RIGHT TO COUNSEL

Under the laws of Louisiana, every child accused of delinquency is entitled to have a lawyer to be present and to assist the child to answer the attached petition. A child is entitled to be represented by a lawyer at every stage of proceedings in the juvenile court, including the right to appeal from any judgment of disposition which might be ordered by the court.

If the parents of an accused child are completely financially unable to afford to employ a lawyer, the court will appoint a lawyer and the state will pay for his services.

If the parents are found to be financially able to afford to employ a lawyer but fail to employ one, the juvenile court may appoint a lawyer for the child and require the parents to pay for the lawyer’s services.

The financial ability or inability of the parents to employ a lawyer will be determined by the court after a hearing. The court may require the parents to pay for some or all of the costs of lawyer’s services on behalf of the child.

After consulting with parents or other adult interested in the child’s welfare, the child may be permitted by the court to proceed without the assistance of a lawyer. This decision can be made at any time during the proceedings in the juvenile court.” (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)

COMMENTARY
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1991. — This form is new. C.J.P. Article 51 required simply that “a written statement of the right to be represented by an attorney and the right to have counsel appointed as provided in Article 95” must be served together with the petition and summons. This form is modeled upon that developed by the Juvenile Court of Orleans Parish.

Art. 849. Service and return; resident parent.

A. If a parent resides within the state, service shall be made personally or by domiciliary service or by certified mail as soon as possible and not less than forty-eight hours prior to commencement of the adjudication hearing on the matter.

B. The person effecting service shall execute a return and, if service was made by certified mail, the return receipt shall be attached thereto. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)

COMMENTARY
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1991. — a. The source of Paragraph A is C.J.P. Article 51. However, the time limitation was omitted in that article. The forty-eight hours time limitation is that used for rule hearings under the Code of Civil Procedure. See C.C.P. Articles 225, 3602 and 3782.

b. The source of Paragraph B is C.J.P. Article 52.

Art. 850. Summons; child and resident parent.

A. Except as provided in Paragraph B of this Article, when a delinquency petition involves a child whose parent is a resident, the court shall issue a summons commanding that the child, his parents, and such other persons as the court deems proper appear before the court at a designated time and place.

B. In its discretion the court may decline to issue a summons to appear at any hearing for the parents of any child who is eighteen years of age or older. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)

COMMENTARY
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1991. — a. The source of Paragraph A is C.J.P. Article 51. There is a change requiring the court to attempt to serve a summons on both parents in delinquency proceedings, regardless of the parents’ marital status. This change is consistent with a similar change made in Title VI, child in need of care.

b. Paragraph B is new. When a “child” still subject to the jurisdiction of the juvenile court has reached the age of majority, the court ought to have the discretion not to summon his parents, who are no longer legally responsible for his acts or his care and control.

Art. 851. Failure to appear as summoned.

If a properly served person fails to appear in response to a summons, the court may order that such person be taken into custody and immediately brought before the court. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)

Art. 852. Service; nonresident parent.

A. If a parent does not reside within this state, service shall be made by personal service or by certified mail to the address indicated in the petition, return receipt requested, not less than five days prior to the commencement of the adjudication hearing on the matter.

B. The person effecting the service shall file the return receipt as proof of service. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)

Art. 853. Effect of nonappearance by a parent.

If it appears from the record that the parent has been served in accordance with Article 849 or 852 and summoned to any hearing, or cannot be found, and the parent fails to appear, the hearing may be held in the parent’s absence. The court shall appoint counsel for the child. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 2012, No. 730, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 730 deleted the former second sentence, which read: “Should the court decide to proceed, it may appoint a Court Appointed Special Advocate in accordance with Article 424 for the child”; and deleted “if neither parent appears” at the end of the present second sentence.
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1991. — This provision is new but reflects a common practice that in delinquency matters the court ought not be paralyzed when a parent cannot be found or a properly served parent fails to appear. However, when no parent is present, the appointment of counsel is mandatory in order to ensure that the child is fully protected.


CHAPTER 10. ANSWER TO PETITION.

Art. 854. Appearance to answer petition; time.

A. If the petition is filed prior to or during the hearing to determine continued custody, the court may order the child to answer the petition upon completion of the hearing. If not so ordered and the child is continued in custody, he shall be ordered to appear to answer the petition within five days after the filing of the petition.

B. In all other cases, the child shall be ordered to appear to answer the petition within fifteen days after the filing of the petition.

C. For good cause, the court may extend such period. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)

Art. 855. Advice of rights at appearance to answer.

A. When the child appears to answer the petition, the court shall first determine that the child is capable of understanding statements about his rights under this Code.

B. If the child is capable, the court shall then advise the child of the following items in terms understandable to the child:

(1) The nature of this delinquency proceeding.

(2) The nature of the allegations of the petition.

(3) His right to an adjudication hearing.

(4) His right to be represented by an attorney, his right to have counsel appointed as provided in Article 809, and his right in certain circumstances authorized by Article 810 to waive counsel.

(5) His privilege against self-incrimination.

(6) The range of responses authorized under Article 856.

(7) The possible consequences of his admission that the allegations are true, including the maximum and minimal dispositions which the court may impose pursuant to Articles 897 through 900. In addition, if the child is fourteen years of age or older and the petition charges the child with the perpetration, attempted perpetration, or conspiracy to commit any of the following offenses, the court shall inform the child that, if he admits to allegations of the petition, or the allegations of the petition are found to be true, he may be required to register as a sex offender pursuant to Chapter 3-B of Title 15 of the Louisiana Revised Statutes of 1950, and the court shall inform the child regarding applicable required registrations and their duration:

(a) Aggravated rape as defined in R.S. 14:42.

(b) Forcible rape as defined in R.S. 14.42.1.

(c) Second degree sexual battery as defined in R.S. 14:43.2.

(d) Aggravated kidnapping of a child who has not attained the age of thirteen years pursuant to R.S. 14:44 or 44.2.

(e) Second degree kidnapping of a child who has not attained the age of thirteen years as defined in R.S. 14:44.1.

(f) Aggravated incest involving circumstances defined by R.S. 14:78.1 as an aggravated offense.

(g) Aggravated crime against nature as defined in R.S. 14:89.1. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 2010, No. 594, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 594 in the introductory language of (B)(7), substituted “may impose” for “might impose” and added the second sentence; and added (B)(7)(a) through (B)(7)(g).
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2010. — This is an amplification of the Boykin and “Adam Walsh” requirement that an accused be informed by the court of the maximum dispositions that may be imposed should he be convicted. After Louisiana enacted an “Adam Walsh” statute, Chapter 3-B of Title 15, conviction of a juvenile offender for certain sex offenses became a very serious matter with life-altering consequences. Registration is required for juvenile offenders who are transferred to criminal court and found guilty or who pleaded guilty to certain offenses. The revision to Subparagraph (7) lists the age and offense requirements of R.S. 15:542(A)(3). Adjudication for an “aggravated offense”, as defined in R.S. 15:541(2) requires lifetime registration and quarterly in-person registration renewals.

1991. — a. Paragraph A is new. Former C.J.P. Article 54 required the court to advise an accused child only “insofar as practicable.” This required instruction serves two purposes. First, it lays the necessary predicate for the receipt of an accused child’s admission of guilt, that is, that the child responds voluntarily and with full knowledge of the consequences of his “plea,” including knowledge of his trial rights. Boykin v. Alabama, 395 U.S. 238 (1969). Second, it reinforces this Code’s recognition that a child must be mentally capable of proceeding to trial See Art. 804(7). The potential problem that a child may be too young to understand the court’s advice is minimized by the new requirement of Article 804(3) that an accused delinquent must be at least ten years of age. Nevertheless, the duty is upon the court to initially determine the child’s capacity to understand its advice. If the child appears incapable, despite the court’s best efforts to communicate with him, then the court should appoint special counsel and proceed in accordance with Article 832.

b. The source of Paragraph B(1) through (5) is C.J.P. Article 54. There are three changes. Although the source statute required only that the child be informed of his right to counsel, Paragraph B(4) also requires the court to include a discussion of waiver of counsel. Paragraph B(6) requires the court to advise the child of the full range of his pleas, rather than simply “the possible consequences of his admission.” Finally, the court must under Paragraph B(7) advise the child of the maximum and minimum authorized dispositions. Al- though such knowledge is but one of the factors to be considered in the consideration of whether ad admission has been intelligently entered, instruction may minimize the number of later challenges to an admission. For discussion, see State in the Interest of Jarrell, 395 So.2d 1382 (1st Cir.), reversed and remanded, 399 So.2d 583 (La. 1981).
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CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Failure of the trial court to specifically advise the juvenile of each of his enumerated rights pursuant to La. Child. Code Art. 855 was a harmless error because the juvenile was represented by counsel and pleaded not guilty. State v. In the Interest of K.G., 778 So. 2d 716, 2001 La. App. LEXIS 15 (Jan. 24, 2001).

• Jurisdiction & Venue

•• Jurisdiction. — Juvenile defendant’s case was improperly removed to the district court because: (1) the petition was not timely filed; (2) no answer was filed; and (3) the record did not reflect that a timely appearance hearing was ever held for the trial court to advise defendant of the rights listed in La. Child. Code Ann. art. 855; the court, therefore, lacked jurisdiction to proceed with the prosecution. State v. Erven, 830 So. 2d 368, 2002 La. App. LEXIS 3189 (Oct. 23, 2002).

• Sentencing

•• Plea Agreements. — Where a juvenile’s guilty plea to a delinquency charge was vacated on appeal because he was not properly warned of his rights in accordance with La. Child. Code Ann. art. 855, the trial court was not required to adhere to the juvenile’s original plea agreement in imposing a penalty when the juvenile again pleaded guilty of the charged offense. State ex rel. D.S., 673 So. 2d 1123, 1996 La. App. LEXIS 866 (Apr. 16, 1996), writ of certiorari denied by La. 96-1237, 675 So. 2d 1086, 1996 La. LEXIS 1726 (La. June 21, 1996).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — The Court Giveth and the Court Taketh Away: State v. Fernandez-Returning Louisiana’s Children to an Adult Standard. 60 La. L. Rev. 605 (Winter, 2000).

Art. 856. Answer to petition.

A. After the child has been advised pursuant to Article 855, the court shall inquire how the child responds. The child may:

(1) Deny the allegations of the petition, in which case the court shall set the matter for an adjudication hearing.

(2) Deny the allegations of the petition and contest the request for adjudication due to insanity as defined in this Title, in which case the court shall not adjudicate the child without a hearing, at which time the child has the burden of establishing this defense.

(3) Admit the allegations of the petition, in which case the court shall further inquire to determine whether there is a factual basis for adjudication. If so, the court may then adjudicate the child delinquent.

(4) With the court’s permission, enter a response of nolo contendere. If, in its discretion, the court accepts such response, the court shall further inquire to determine whether there is a factual basis for adjudication, and it may then adjudicate the child delinquent.

B. A child shall plead when called upon to answer. If he stands mute, refuses to plead, or pleads evasively, a denial of the petition shall be entered of record. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — a. The source of this article is C.I.P. Article 55. Added to the responses approved in that article is the nolo contendere “plea” authorized by Code of Criminal Procedure Article 552.

b. Paragraph (A)(2), the insanity plea, is consistent with Article 651 of the Code of Criminal Procedure.

c. Paragraph B is based upon Code of Criminal Procedure Article 554. If the child has been adequately advised of his right pursuant to Article 855, he should be able to enter a knowing and voluntary plea. The evasiveness of his response to the court’s request for a plea may indicate a lack of understanding which would justify either a reiteration of his rights, the entry of denial, or consideration of his competency to proceed. See the comments to Article 855.

CHAPTER 11. TRANSFERS FOR CRIMINAL PROSECUTION.

Art. 857. Transfers for criminal prosecution; authority.

A. The court on its own motion or on motion of the district attorney may conduct a hearing to consider whether to transfer a child for prosecution to the appropriate court exercising criminal jurisdiction if a delinquency petition has been filed which alleges that a child who is fourteen years of age or older at the time of the commission of the alleged offense but is not otherwise subject to the original jurisdiction of a court exercising criminal jurisdiction has committed any one or more of the following crimes:

(1) First degree murder.

(2) Second degree murder.

(3) Aggravated kidnapping.

(4) Aggravated rape.

(5) Aggravated battery when committed by the discharge of a firearm.

(6) Armed robbery when committed with a firearm.

(7) Repealed by Acts 2001, No. 301, § 2, effective August 15, 2001.

(8) Forcible rape if the rape is committed upon a child at least two years younger than the rapist.

B. Notwithstanding any other provision of law to the contrary, a fourteen-year-old who is transferred pursuant to this Article and subsequently convicted shall not be confined for such conviction beyond his thirty-first birthday.

C. (1) An adult who is charged with an offense committed at the time he was a child for which the time limitation for the institution of prosecution pursuant to Code of Criminal Procedure Art. 571 has not lapsed and for which he was subject to prosecution as an adult due to his age at the time the offense was committed shall be prosecuted as an adult in the appropriate court exercising criminal jurisdiction. If convicted, he shall be punished as an adult as provided by law.

(2) An adult who is charged with an offense committed at the time he was a child for which the time limitation for the institution of prosecution pursuant to Code of Criminal Procedure Art. 571 has not lapsed and for which he was not subject to prosecution as an adult due to his age at the time the offense was committed shall be prosecuted as an adult in the appropriate court exercising criminal jurisdiction. If convicted, he shall be committed to the custody of the Department of Public Safety and Corrections to be confined in secure placement for a period of time as determined by the court not to exceed the maximum amount of confinement he could have been ordered to serve had he been adjudicated for the offense as a child at the time the offense was committed. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 1993, No. 634, § 1, eff. June 15, 1993; Acts 1994, 3rd Ex. Sess., No. 15, § 1; Acts 1994, 3rd Ex. Sess., No. 39, § 1; Acts 1997, No. 1137, § 1, eff. July 14, 1997; Acts 2001, No. 301, § 2, eff. Aug. 15, 2001; Acts 2008, No. 670, § 1, eff. Aug. 15, 2008; Acts 2010, No. 805, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 805 substituted “shall be prosecuted” for “may be prosecuted” in (C)(1) and (C)(2).

2008 Amendments. — Acts 2008, No. 670, § 1, effective August 15, 2008, added (C).

2001 Amendments. — Acts 2001, No. 301, § 2, effective August 15, 2001, repealed former (A)(7), which read: “Aggravated oral sexual battery.”

COMMENTARY

Louisiana Official Revision Comments

1993. — This amendment adds attempted first or second degree murder and aggravated battery to the list of offenses for which a juvenile might be transferred for trial as an adult in criminal court.

1991. — The source of the introductory paragraph of this article and of Paragraph (1) is R.S. 13:1571.1(A). The source of Paragraph (2) is R.S. 13:1571.1(A)(1).
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CONSTITUTIONAL LAW

• The Judiciary

•• Case or Controversy

••• Constitutionality of Legislation

•••• General Overview. — Former La. Rev. Stat. Ann. § 13:1571.1 (now La. Child. Code Ann. art. 857), which provided for the transfer of certain juveniles who had allegedly committed criminal offenses from the jurisdiction of the juvenile court to be tried as adults was not unconstitutional. State v. Everfield, 342 So. 2d 648, 1977 La. LEXIS 6584 (Jan. 24, 1977).

CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Although State indicted defendant in the criminal district court for a crime he committed when he was 14 and did not follow the transfer requirements of La. Child Code Ann. art 857, the denial of defendant’s motion to quash was denied; defendant was not prejudiced by the court not following the juvenile transfer procedures as his period of incarceration was still limited, and defendant did not challenge the jurisdiction of the criminal court. State v. Havis, 874 So. 2d 153, 2004 La. LEXIS 1449 (Apr. 30, 2004).

Juvenile defendant’s case was improperly removed to the district court because: (1) the petition was not timely filed; (2) no answer was filed; and (3) the record did not reflect that a timely appearance hearing was ever held for the trial court to advise defendant of the rights listed in La. Child. Code Ann. art. 855; the court, therefore, lacked jurisdiction to proceed with the prosecution. State v. Erven, 830 So. 2d 368, 2002 La. App. LEXIS 3189 (Oct. 23, 2002).

The court reversed and remanded the trial court’s order quashing the information, finding that pursuant to La. Child Code Ann. arts. 305, 857 and 858, the district attorney was “expressly empowered” with “complete discretion” to file a bill of information in criminal court or a petition in juvenile court. State v. Dixon, 712 So. 2d 1078, 1998 La. App. LEXIS 1594 (June 03, 1998).

La. Child. Code art. 857(B) does not replace the ordinary sentencing provisions as set forth in the Louisiana Criminal Code; it provides that a child tried as an adult for specific enumerated offenses will not be confined for that offense beyond his 31st birthday. State v. Wilkerson, 704 So. 2d 1, 1997 La. App. LEXIS 2716 (Nov. 7, 1997).

Where 16-year-old defendant was charged in juvenile court with murder, but defendant was not adjudicated a delinquent and was not ordered transferred to district court, the juvenile court could order defendant to undergo psychological evaluation under former La. Rev. Stat. Ann. § 13:1571.7 (now La. Child. Code Ann. art. 857) for the purpose of evaluating defendant’s amenability to the juvenile system. State in Interest of Bruno, 388 So. 2d 784, 1980 La. LEXIS 8487 (Sept. 3, 1980).

•• Trial as Adult

••• General Overview. — Defendant’s assertion that the trial court erred in transferring his armed robbery case from juvenile to district court was without merit where defendant conceded that La. Child. Code Ann. art. 305 superceded La. Child. Code Ann. art. 857 and exclusive jurisdiction vested in the district court by operation of law upon the district attorney’s filing of the bill of information charging defendant, who was 15 years at the time of the commission of the offense, with armed robbery. State v. Washington, 793 So. 2d 376, 2001 La. App. LEXIS 1799 (July 18, 2001).

Due process procedural safeguard of access to all relevant materials embodied in the Louisiana transfer statute, former La. Rev. Stat. Ann. § 13:1571.1, et seq. (now La. Child. Code Ann. art. 857, et seq.), was accorded in defendant’s case; the written reasons for transfer rendered by the juvenile judge reflected that defense counsel was given notice of his right to examine all judicial and social records and that an order was directed to the custodian of the records to insure their availability. State v. Hall, 350 So. 2d 141, 1977 La. LEXIS 6668 (Sept. 19, 1977).

Juvenile transfer procedures are constitutionally adequate where they provide for: (1) a hearing with effective assistance of counsel, (2) access by defense counsel to all social, probation and other reports relevant to the issue of transfer or considered by the court in making its determination, and (3) a statement setting forth the reasons for the juvenile court ruling with sufficient specificity to permit meaningful review; these procedural safeguards are either expressly or implicitly embodied in Louisiana’s transfer statute, former La. Rev. Stat. Ann. § 13:1571.1, et seq. (now La. Child. Code Ann. art. 857 et seq.) State v. Hall, 350 So. 2d 141, 1977 La. LEXIS 6668 (Sept. 19, 1977).

Former La. Rev. Stat. Ann. § 13:1571.1 (now La. Child. Code Ann. art. 857), which provided for the transfer of certain juveniles who had allegedly committed criminal offenses from the jurisdiction of the juvenile court to be tried as adults was not unconstitutional. State v. Everfield, 342 So. 2d 648, 1977 La. LEXIS 6584 (Jan. 24, 1977).

• Double Jeopardy

•• Attachment Jeopardy. — Transfer hearing authorized by Louisiana transfer statute, former La. Rev. Stat. Ann. § 13:1571.1, et seq. (now La. Child. Code Ann. art. 857 et seq.), to ascertain whether certain juveniles should be transferred to the jurisdiction of an adult criminal court was not adjudicatory in nature, and the evidence was limited to that which pertained to the transfer criteria stated in former La. Rev. Stat. Ann. § 13:1571.1 (now La. Child. Code Ann. art. 857 et seq.), and to evidence that pertained to the issue of whether probable cause existed that the child committed the acts alleged in the original petition; thus, defendant was not twice placed in jeopardy. State v. Hall, 350 So. 2d 141, 1977 La. LEXIS 6668 (Sept. 19, 1977).

• Counsel

•• Right to Counsel

••• General Overview. — There was no authority for defendant’s proposition that the Louisiana transfer statute, former La. Rev. Stat. Ann. 13:1571.1, et seq. (now La. Child. Code Ann. art. 857 et seq.), was unconstitutional for permitting the appointment of a different attorney to represent defendant at the transfer hearing and subsequent trial in district court; although it might have been preferable to have a single attorney represent defendant throughout the entire procedure, there was no constitutional right in such regard. State v. Hall, 350 So. 2d 141, 1977 La. LEXIS 6668 (Sept. 19, 1977).

• Jurisdiction & Venue

•• Jurisdiction. — Juvenile defendant’s case was improperly removed to the district court because: (1) the petition was not timely filed; (2) no answer was filed; and (3) the record did not reflect that a timely appearance hearing was ever held for the trial court to advise defendant of the rights listed in La. Child. Code Ann. art. 855; the court, therefore, lacked jurisdiction to proceed with the prosecution. State v. Erven, 830 So. 2d 368, 2002 La. App. LEXIS 3189 (Oct. 23, 2002).

GOVERNMENTS

• Legislation

•• Effect & Operation

••• Amendments. — 1978 La. Acts 460, which purported to repeal all former versions of the juvenile transfer statute by amending and reenacting the statute in a manner violative of due process and state constitutional requirements, was ineffective to repeal the former juvenile transfer statute and left a hiatus in the law; accordingly, juvenile transfer proceedings were subject to the statute as it existed prior to the passage of 1978 La. Acts 460. State in Interest of Hunter, 387 So. 2d 1086, 1980 La. LEXIS 8355 (Mar. 3, 1980).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Adjudication of delinquency may not be used as a conviction for La. R.S. 14:95.1; Felony conviction may be used with conditions of probation and parole to reject application under Brady Handgun Violence Prevention Act., OPINION No. 94-141, La. Atty. Gen. Op. No. 1994-141; 1995 La. AG LEXIS 48.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — The Court Giveth and the Court Taketh Away: State v. Fernandez-Returning Louisiana’s Children to an Adult Standard. 60 La. L. Rev. 605 (Winter, 2000).

Comment: The “Critically Important” Decision of Waiving Juvenile Court Jurisdiction: Who Should Decide? 50 Loy. L. Rev. 711 (2004).

Art. 858. Motion for transfer; notice.

A. On motion of the district attorney, the child, or on its own motion, the court may conduct a transfer hearing. Such motion may be filed at any time following the filing of a delinquency petition but shall be heard prior to the adjudication hearing or acceptance of an admission to the delinquency petition.

B. Notice in writing of the time, place, and purpose of the hearing shall be given to the child and his parents and other custodian, if any, at least ten days before the hearing. In addition, if the petition charges the child with second degree kidnapping, aggravated rape, or forcible rape, the court shall inform the child regarding the applicable registration and duration requirements in Chapter 3-B of Title 15 of the Louisiana Revised Statutes of 1950. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 1993, No. 634, § 1, eff. June 15, 1993; Acts 2010, No. 594, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 594, in (B), substituted “hearing shall be given” for “hearing must be given” and added the second sentence.

COMMENTARY

Louisiana Official Revision Comments

2010. — R.S.15:541(2) requires registration for any juvenile who was transferred to criminal court, pursuant to Article 857, and thereafter convicted or pleaded guilty to any of these three offenses.

1991. — The source of Paragraph A is C.J.P. Article 106. The source of Paragraph B is R.S. 13:1571.1(A)(3).
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CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — The court reversed and remanded the trial court’s order quashing the information, finding that pursuant to La. Child Code Ann. arts. 305, 857, and 858, the district attorney was “expressly empowered” with “complete discretion” to file a bill of information in criminal court or a petition in juvenile court. State v. Dixon, 712 So. 2d 1078, 1998 La. App. LEXIS 1594 (June 03, 1998).

Art. 859. Conduct of transfer hearing.

A. The transfer hearing shall be conducted in accordance with the provisions of Chapter 13 of this Title governing the conduct of an adjudication hearing, except as otherwise provided herein.

B. Only such evidence which pertains to the transfer criteria set out in Article 862 may be introduced. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — The sources of the general provision contained in Paragraph A are R.S. 13:1571.1(A)(4), 13:1571.2(A) and (D), 13:1571.3, and 13:1571.4(A). The source of Paragraph B is R.S. 13:1571.4(A).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Appendix: Guide to Louisiana and Selected French Legal Materials and Citation. 67 Tul. L. Rev. 1305 (March, 1993).

Art. 860. Medical, sensory, psychological, and psychiatric examinations.

A. On its own motion or on the motion of the child or district attorney, the court may order any child subject to a motion to transfer to be examined by a physician, optometrist, audiologist, psychologist, or psychiatrist. Unless waived by the child, the examination shall not occur until five days after the clerk of court has notified all parties of the examination order.

B. Any examination shall be made and the findings submitted to the court within three days of the transfer hearing. This time period may be extended by the court for good cause.

C. Copies of any reports of findings submitted to the court shall be made available to counsel for all parties.

D. Unless the child has sought the examination or otherwise waives his privilege against self-incrimination, neither testimony about the report nor any of its contents is admissible in an adjudication hearing or later criminal trial, if any, which would violate the child’s privilege against self-incrimination. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 2010, No. 594, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 594 added the second sentence of (A); and substituted “This time period” for “Such period” in (B).

COMMENTARY

Louisiana Official Revision Comments

1991. — The source of Paragraphs A, B, and C is C.J.P. Article 61. The time limitations for the disclosure of any resulting report have been made consistent with those adopted for the disclosure of the predisposition report in delinquency proceedings See Article 891 of this Tide. The proviso contained in Paragraph D is necessary to avoid conflict with the child’s Fifth Amendment rights. See State in Interest of Bruno, 388 So.2d 784, 787 (La. 1980).

Art. 861. Access to evidence; reports.

A. The child shall have all rights to discovery as provided for in Article 866.

B. In addition to the rights to review any report submitted pursuant to Article 860, the child shall have the right to review any report prepared regarding the transfer. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — This article is new but consistent with the right to see copies of predisposition reports authorized by Article 891 of this Title.

Art. 862. Transfer hearing; required findings.

A. In order for a motion to transfer a child to be granted, the burden shall be upon the state to prove all of the following:

(1) Probable cause exists that the child meets the requirements of Article 857.

(2) By clear and convincing proof, there is no substantial opportunity for the child’s rehabilitation through facilities available to the court, based upon the following criteria:

(a) The age, maturity, both mental and physical, and sophistication of the child.

(b) The nature and seriousness of the alleged offense to the community and whether the protection of the community requires transfer.

(c) The child’s prior acts of delinquency, if any, and their nature and seriousness.

(d) Past efforts at rehabilitation and treatment, if any, and the child’s response.

(e) Whether the child’s behavior might be related to physical or mental problems.

(f) Techniques, programs, personnel, and facilities available to the juvenile court which might be competent to deal with the child’s particular problems.

B. The court shall state for the record its reasons for judgment.

C. (1) The court shall transmit the order rendered after the hearing or a certified copy thereof, without delay, to the clerk of court having jurisdiction of the offense.

(2) Any party may request the court to provide a complete or partial transcript of the testimony of the witnesses; however, neither the record of the hearing nor the reasons for the transfer shall be admissible in evidence in any subsequent criminal proceedings, except for the purpose of impeachment of a witness. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 1992, No. 705, § 1, eff. July 6, 1992; Acts 1993, No. 634, § 1, eff. June 15, 1993.)

COMMENTARY

Louisiana Official Revision Comments

1992. — The addition of Paragraph C reinstates the requirement that the transfer order be transmitted to the court exercising criminal jurisdiction and the limitations upon the use of transcripts of transfer hearings contained formerly in R.S. 13:1571.2. Although juvenile court records are generally confidential, Article 412, this approval of the use of an otherwise confidential juvenile court record for impeachment is consistent with due process of law, Davis v. Alaska. 415 U.S. 308 (1987). See also Art. 306.1.

1991. — a. The source of Paragraph A is R.S. 13:1571.1(A). The criteria of Paragraph (A)(3), except (b) and (e) are all found in R.S. 13:1571.1(A)(4). The source of those criteria is the Louisiana Supreme Court’s decision in State v. Everfield, 342 So.2d 648, 655-656 (La.1980).

b. The requirement of clear and convincing evidence is new. In Santosky v. Kramer, 455 U.S. 745 (1982), the Supreme Court noted that when the individual interests at stake in a state proceeding are both “particularly important” and “more substantial than mere loss of money,” the intermediate standard of proof of clear and convincing evidence was appropriate. In Woodly v. INS, 385 U.S. 276 (1966), this standard was required to justify a deportation. Transfers from the juvenile justice system are quite similar. In a transfer hearing, the child stands to lose the protections and rehabilitative promise of the juvenile system. Kent v. United States, 383 U.S. 541 (1966).

c. The provision contained in Paragraph B was not found in R.S. 13:1571.1. It is, however, consistent with all other hearings under the Code of Juvenile Procedure and is required by State v. Everfield, 342 So.2d 648, 656 (La.1980).
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CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Trial as Adult

••• General Overview. — As defendant was 21 when he was finally indicted for a crime that he committed when he was 14, his age alone was clear and convincing proof that there was no suitable opportunity for his rehabilitation through facilities available to the juvenile court, and the trial court did not err in denying his motion to quash for not proceeding in the juvenile court first. State v. Havis, 874 So. 2d 153, 2004 La. LEXIS 1449 (Apr. 30, 2004).

State met the requirements of La. Child. Code Ann. art. 862(A) where, inter alia, reports from doctors of the Department of Health and Hospitals stated that despite a claim of mental instability, defendant was in control of his behavior, aware of the charges, and capable of assisting in his defense, and, ergo, the juvenile court was correct in transferring defendant’s matter to the district court. State v. Davis, 749 So. 2d 701, 1999 La. App. LEXIS 2461 (Sept. 22, 1999).

Defendant’s case was properly transferred from the juvenile court to the district court after the State met its burden of proving the standards for transfer under La. Child. Code Ann. art. 862(a) by calling three witnesses in support of the motion to transfer who established that defendant had a previous juvenile record, that there were previous unsuccessful attempts at rehabilitation, and that defendant suffered from behavior and personality problems. . State v. Davis, 749 So. 2d 701, 1999 La. App. LEXIS 2461 (Sept. 22, 1999).

Because the state failed to meet its burden of proof that there was no substantial opportunity for defendant’s rehabilitation through facilities available to the juvenile court, based on six listed criteria set forth at La. Child. Code Ann. art. 862(A)(2), all proceedings in the district court after transfer of the case for adult trial on a homicide indictment against defendant, a juvenile, were negated. State v. Collins, 694 So. 2d 624, 1997 La. App. LEXIS 1368 (May 7, 1997).

Evidence was insufficient to find that there were reasonable grounds to believe that a juvenile was not amenable to rehabilitation through the juvenile court as required by former La. Rev. Stat. Ann. § 13:1571.1A(4) (now La. Child. Code art. 862) before a juvenile could be transferred to the district court for trial as an adult on robbery and battery charges, where the juvenile had a history of juvenile lawlessness but received only minimal counseling from his probation officer, where the juvenile was never examined by a psychiatrist or other expert to determine if his behavior was related to physical or mental problems, and where the record was silent on the programs, personnel, and facilities available to the juvenile court system that might be competent to deal with the juvenile’s problems. State in Interest of Smith, 359 So. 2d 1271, 1978 La. LEXIS 5336 (June 19, 1978).

Defendant’s case was improperly transferred from juvenile court to the district court because the trial court neither conducted a meaningful transfer hearing at which evidence and/or arguments were entertained, nor stated reasons for judgment with sufficient particularity to insure meaningful review by the court. State v. Blouin, 352 So. 2d 1283, 1977 La. LEXIS 6705 (Dec. 19, 1977).

Art. 863. Effect of transfer order; review.

A. An order of transfer terminates the jurisdiction of the court exercising juvenile jurisdiction over the child with respect to the delinquent acts alleged in the petition. The appropriate court exercising criminal jurisdiction shall retain jurisdiction over the case, even though the child pleads guilty to, or is convicted of, a lesser included offense. The plea to, or conviction of, a lesser included offense shall not revest juvenile jurisdiction over such child.

B. The decision of the court regarding transfer of the case to the court exercising criminal jurisdiction is only an interlocutory judgment which either the child or the state, or both, have the right to have reviewed summarily by the appropriate court of appeal. Such review shall be by preference. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — The source of Paragraph A is R.S. 13:1571.1(B). The source of Paragraph B is R.S. 13:1571.4(B).

Art. 864. Places of detention; before and after transfer.

A. Prior to the entry of a judgment ordering his transfer, the child shall be held in custody only in those places authorized for the preadjudication detention of children as specified in Article 822.

B. After the entry of a judgment ordering his transfer, the child shall be held in any facility used for the pretrial detention of accused adults and shall apply to the appropriate court of criminal jurisdiction for a preliminary hearing, bail, and for any other rights to which he may be entitled under the Code of Criminal Procedure. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — a. The source of Paragraph A is the first sentence of C.J.P. Article 41(A)(1). Although the source article did not specifically address where a child may be detained when a petition for transfer has been filed, its clear intent was to require detention of all accused delinquents in a juvenile facility until they were no longer subject to the jurisdiction of the juvenile court.

b. The source of Paragraph B is R.S. 13:1571.10. It is consistent with the requirements of the Juvenile Justice and Delinquency Prevention Act, P.L. 93-415, 42 U.S.C.S.§5601, which has no applicability once a child is no longer subject to the juvenile court’s jurisdiction.

CHAPTER 12. PREADJUDICATION MOTIONS AND RELIEF.

Art. 865. Preadjudication requests for relief; general provisions.

A. All motions or other requests for relief prior to the adjudication hearing shall be made by written motion filed within fifteen days after the child or his counsel has appeared to answer the petition. In the interest of justice, the court may allow additional time within which to make or file such motions or may permit such requests to be made by oral motion.

B. The motion shall state with particularity the grounds therefor and shall set forth the relief sought.

C. A motion may be granted without a contradictory hearing when mover is clearly entitled thereto without supporting proof. A motion shall not be denied without a contradictory hearing unless, assuming the facts alleged to be true, mover is not entitled to relief. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)

Art. 866. Discovery.

Discovery shall be as provided in the Louisiana Code of Criminal Procedure. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)
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CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Former La. Code Juv. Proc. Ann. art. 59 (now La. Child. Code Ann. art. 866) made the La. Code of Criminal Procedure applicable to juvenile proceedings, and the State could not be required to produce statements of witnesses or prospective witnesses on a motion for pre-trial discovery unless they contained exculpatory material under La. Code Crim. Proc. Ann. arts. 718 and 723. State in Interest of Giangrosso, 385 So. 2d 471, 1980 La. App. LEXIS 3929 (May 5, 1980), affirmed by 395 So. 2d 709, 1981 La. LEXIS 7290 (La. 1981).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — We conclude that initial police reports are available to victims of alleged juvenile crimes, but the Children’s Code privacy provisions supersede the public records doctrine with regard to non-victim complainants and the general public. Opinion 06-0007. 2006 La. AG LEXIS 278.

Art. 867. Medical, sensory, psychological, and psychiatric examinations.

A. On its own motion or on the motion of the child or district attorney, the court may order any child to be examined by a physician, optometrist, or audiologist. Unless waived by the child, the examination shall not occur until five days after the clerk of court notified all parties of the examination order.

B. On motion of the child, the court may order a child concerning whom a petition has been filed, to be examined by a psychologist or a psychiatrist.

C. Any examination shall be made and the findings submitted to the court within thirty days of the date the order is entered. This time period may be extended by the court for good cause.

D. Copies of any reports of findings submitted to the court shall be available to counsel for all parties. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 2010, No. 594, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 594, in (A), deleted “concerning whom a petition has been filed” following “order any child” and added the second sentence; and in (C), deleted “as herein provided” following “examination” and substituted “This time period” for “Such period.”

COMMENTARY

Louisiana Official Revision Comments

1991. — The source of this article is C.J.P. Article 61 as it pertains to delinquency cases. The source article’s reference to R.S. 13:1583(C) is deleted because the authority of the court by dispositional order to require participation in counseling is preserved elsewhere in this Code. See Chapter XVI, esp. Articles 897 and 899.

Art. 868. Medical treatment of children; costs.

A. On its own motion, or on the motion of the child or the district attorney, the court may order the parent of a child concerning whom a petition has been filed to provide necessary medical or surgical care.

B. If the parent fails to provide such care, the court may, after due notice to the parent, order the care and order the parent to pay all or part of the expense. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)

Art. 869. Insanity plea; appointment of sanity commission.

A. In addition to the provisions of Article 867, when a child contests an adjudication based on his insanity, the court shall appoint counsel in accordance with Article 809(B) and may appoint a sanity commission as provided for in Article 869.1 to make an examination as to the child’s mental condition at the time of the offense. The court may also order the commission to examine the child’s present mental capacity to proceed.

B. The child has the burden to establish by a preponderance of the evidence that he was insane at the time of the offense.

C. Mental examinations and reports under this Article shall be conducted and filed in conformity with Chapter 7 of this Title.

D. The costs of such court ordered mental examinations shall be paid in accordance with Chapter 3 of Title XXI of the Code of Criminal Procedure. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 2008, No. 222, § 1, eff. June 16, 2008.)

2008 Amendments. — Acts 2008, No. 222, § 1, effective June 16, 2008, in (A), substituted “Article 869.1” for “Article 834,” and substituted “commission to examine” for “commission to make an examination as”; inserted present (B) and redesignated former (B) and (C) as (C) and (D); and deleted “(Article 695 et seq.)” following “Title XXI” in (D).

Art. 869.1. Appointment of sanity commission; qualifications.

A. (1) Within seven days after a mental examination is ordered, the court shall appoint a sanity commission to examine and report upon the mental condition of the child. The sanity commission shall consist of at least two and not more than three physicians. Not more than one member of the commission shall be the coroner or any one of his deputies. The court may appoint, in lieu of one physician, a psychologist.

(2) Every person appointed to the commission shall be licensed in his field in Louisiana, have been in the actual practice of medicine or clinical or counseling psychology for not less than three consecutive years immediately preceding the appointment, have expertise in child development specific to severe chronic disability of children attributable to intellectual impairment, and be qualified by training or experience in forensic evaluation of children.

(3) The order appointing the sanity commission shall set the time and date of the contradictory hearing within sixty days if the child is in a secure detention facility and otherwise within seventy-five days.

B. If no psychologist is appointed to the commission and one of the appointed physicians determines that psychological testing is needed, upon request of the commission the court shall appoint a psychologist to the commission.

C. The commission members shall have free access to the child at all reasonable times. The court shall issue a subpoena for the attendance of witnesses to be interviewed by the examiner at the request of the child, the commission, or any member thereof.

D. For the purpose of the mental examination, the court may order a child previously released on bail to appear for any mental examination and hearing authorized by this Chapter.

E. The clerk of court shall give written notice of the time and date of the contradictory hearing and all continuances to the Department of Health and Hospitals, Bureau of Legal Services. (Acts 2008, No. 222, § 1, eff. June 16, 2008.)

Art. 869.2. Documentation of sanity commission.

A. The order appointing the sanity commission shall also order the clerk of court to provide the members of the sanity commission with:

(1) A copy of the verified complaint.

(2) The names and addresses of the judge, district attorney, and counsel for the child.

(3) All other relevant information as specified by the court.

B. The court shall order the district attorney to provide a copy of the police report, and a copy of any statements made by the child, the victim or any witnesses, to the members of the sanity commission. The court shall also order the district attorney and counsel for the child to provide the members of the sanity commission with the mental health records, developmental disability records, educational records, and any other additional information regarding the child that is in their possession, that is relevant to the evaluation of the mental capacity of the child to proceed, and is not protected by the attorney-client privilege. The court may order, after a motion by the district attorney or counsel for the child, a contradictory hearing to determine if the victim or any witnesses may be interviewed by the members of the sanity commission.

C. All information required by this Article shall be delivered to the members of the sanity commission within five business days after the appointment of the sanity commission. For good cause shown, the court may extend the time of delivery for a period not to exceed fifteen days. (Acts 2008, No. 222, § 1, eff. June 16, 2008.)

Art. 869.3. Report of sanity commission; content; filing.

A. The sanity commission shall file its report in the court record and mail copies to all counsel of record within forty-five days after the date of the order of appointment. For good cause shown, the court may extend the time for filing for a period not to exceed fifteen days.

B. The report shall include the following:

(1) The reason for the evaluation, if known.

(2) The evaluation procedures used, including any psychometric tests administered, records reviewed, and identity of any persons interviewed.

(3) Pertinent background information, including history of school performance, previous psychiatric history, and family history.

(4) Results of all previously completed mental examinations.

(5) A description of any psychiatric symptoms or cognitive deficiencies, including any diagnosis.

(6) A determination as to whether or not as a result of mental disease or mental defect the child was incapable of distinguishing between right and wrong at the time of the offense.

C. The report of the sanity commission shall be admissible at the sanity hearing.

D. A member of the sanity commission may be called as a witness at the sanity hearing by the court, the defense, or the district attorney. (Acts 2008, No. 222, § 1, eff. June 16, 2008.)

Art. 870. Motion for a bill of particulars.

A. On motion of the child or on its own motion, the court may require the district attorney to furnish a bill of particulars setting forth more specifically the nature and cause of the allegations charging that the child committed a delinquent act.

B. When a bill of particulars is furnished, it shall be filed with the clerk of court and a copy shall be given to the child or his counsel.

C. Supplemental bills of particulars may be ordered by the court at any time before the adjudication hearing. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — The source of this article is C.J.P. Article 63. The court is also empowered to require a bill of particulars consistent with the court’s authority in criminal matters under Code of Criminal Procedure Article 484.

Art. 871. Effect of inconsistent or limiting allegations of a bill of particulars.

A. The court shall dismiss the petition unless its defects are cured by a supplemental bill of particulars if it finds from the bill of particulars and the petition either that:

(1) No delinquent act cognizable under the provisions of this Code was committed.

(2) The child named in the petition did not commit the delinquent act charged.

B. The defect will be cured if the district attorney furnishes, within a period fixed by the court, not to exceed three days from the order, another bill of particulars which either by itself or together with any particulars appearing in the petition so states the particulars as to make it appear that the offense charged was committed by the defendant.

C. If the district attorney fails to furnish a sufficient bill of particulars when ordered to do so by the court, the court may dismiss the petition. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — Although C.J.P. Article 63 recognized the availability of a motion for a bill of particulars, it failed to set forth any procedure if the district attorney failed to comply. This article is patterned upon Code of Criminal Procedure Article 485.

Art. 872. Motion to suppress.

The child may move to suppress evidence obtained in violation of the Constitution of the United States or the Constitution of Louisiana. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — This language is taken from C.J.P. Article 64.

Art. 873. Severance of causes for adjudication.

A. If it appears that the child or the state is prejudiced by a joinder of delinquent acts in the petition or by such joinder for trial together, the court may order separate adjudication hearings, grant severance, or provide whatever other relief justice requires.

B. If a petition joins a request to adjudicate the child delinquent with a request for adjudication on any other jurisdictional ground authorized by this Code, the court may, in the interests of justice, order separate adjudication hearings. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — Paragraph A is based on Code of Criminal Procedure Article 495.1. The source of Paragraph B is C.J.P. Article 75. If, for example, a petition requested an adjudication that the child was in need of care or was a member of a family in need of services, under Paragraph B the court could convene separate hearings.

Art. 874. Severance of individual cases for adjudication.

Where petitions have been filed which allege that one or more children were involved in the commission of the same delinquent act or acts, the children shall be tried jointly unless either:

(1) The state elects to try them separately.

(2) The court, on motion of the child and after contradictory hearing with the district attorney, is satisfied that justice requires a severance. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — This provision is new. The source of this article is Code of Criminal Procedure Article 704.

Art. 875. Motions to dismiss.

A. All objections to the proceedings, including objections based on defects in the petition and defenses capable of determination as a matter of law, may be raised by motion to dismiss.

B. Upon a finding of grounds to dismiss the petition as provided for in Paragraph A of this Article, the court shall order that the petition be dismissed. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 2011, No. 172, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 172 added the (A) designation; and added (B).

Art. 876. Dismissal of petition.

The court shall dismiss a petition on the motion of the district attorney. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 2011, No. 172, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 172 deleted the former first sentence, which read: “For good cause, the court may dismiss a petition on its own motion, on the motion of the child, or on motion of the petitioner.”
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CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — A trial court could properly dismiss criminal charges against a juvenile under La. Child. Code art. 876, if the victim did not wish to prosecute or press charges. State ex rel. R.W., 693 So. 2d 257, 1997 La. App. LEXIS 1373 (Apr. 16, 1997), writ denied by La. 97-1283, 703 So. 2d 1264, 1997 La. LEXIS 3573 (La. Nov. 7, 1997).

• Accusatory Instruments

•• Dismissal

••• General Overview. — Charge against defendant for simple battery in juvenile court was properly dismissed for good cause pursuant to La. Child. Code Ann. art. 876 where defendant’s conviction and sentence as an adult for misdemeanor theft served society’s interests and where defendant’s continued participation in the juvenile system would serve no purpose. State ex rel. Ruffin, 716 So. 2d 450, 1998 La. App. LEXIS 2461 (July 22, 1998).

• Preliminary Proceedings

•• Withdrawal of Charges

••• General Overview. — Error resulted when the trial court denied the state’s request for a nolle prosequi in its case against the minors when the state’s only witness failed to appear at trial and when the state provided good cause for requesting a nolle prosequi under La. Child. Code art. 876. State ex rel. M.B., 703 So. 2d 146, 1997 La. App. LEXIS 2759 (Nov. 19, 1997).

FAMILY LAW

• Delinquency & Dependency

•• Delinquency Proceedings. — The only constraint that La. Child. Code art. 876 imposes on the trial court is that it shall dismiss a matter upon the petition of the district attorney; the clear language of article 876, gives the trial court great discretion in dismissing matters for good cause. Successful mediation was justifiably “good cause.” In the Interest of T.N., 789 So. 2d 73, 2001 La. App. LEXIS 1588 (May 23, 2001).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Department: Recent Developments: Alternative Dispute Resolution. 49 La Bar Jnl. 318 (December, 2001/January, 2002).

CHAPTER 13. ADJUDICATION.

Art. 877. Adjudication hearing; time limitations.

A. When the child is charged with a crime of violence as defined in R.S. 14:2(B) and the child is continued in custody pursuant to Chapter 5 of this Title, the adjudication hearing shall commence within sixty days of the appearance to answer the petition. In all other cases, if the child is continued in custody pursuant to Chapter 5 of this Title, the adjudication hearing shall commence within thirty days of the appearance to answer the petition.

B. If the child is not continued in custody, the adjudication hearing shall commence within ninety days of the appearance to answer the petition.

C. If the hearing has not been commenced timely, upon motion of the child, the court shall release a child continued in custody and shall dismiss the petition.

D. For good cause, the court may extend such period. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 2012, No. 124, § 1, eff. May 14, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 124, in (A), added the first sentence and added “In all other cases” in the second sentence.
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CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Pursuant to La. Child. Code Ann. art. 877(B), both the 30-day period, for incarcerated juveniles, and 90-day period, for non-incarcerated juveniles, established for holding an adjudication hearing was mandatory; the adjudication hearing, in both cases, was not set until January 30, 2003, such that in each case the hearing did not commence timely and dismissal of the petition was mandated. State ex rel. J.B., 863 So. 2d 669, 2003 La. App. LEXIS 3544 (Dec. 10, 2003).

Trial court had good cause to extend the 90-day period for adjudication of the juvenile when the juvenile’s original indigent defender developed a conflict, and an alternative legal clinic was appointed to represent the juvenile. State ex rel. W.D., 2003 La. App. LEXIS 1067 (Apr. 4, 2003).

Juvenile’s motion to dismiss as untimely the sexual battery petition against him was erroneously denied because there were mandatory time limits within which the adjudicatory hearing had to be commenced. State ex rel. R.D.C., 632 So. 2d 745, 1994 La. LEXIS 550 (Feb. 28, 1994).

• Pretrial Motions & Procedures

•• Continuances. — Charges against juvenile should not have been dismissed for untimely commencement of the proceeding pursuant to La. Child. Code art. 877 because the juvenile acquiesced in the continuance requested by the State, and the hearing was commenced within the 90-day period. State v. In the Interest of K.G., 778 So. 2d 716, 2001 La. App. LEXIS 15 (Jan. 24, 2001).

Art. 878. Order of adjudication hearing.

A. The normal order of an adjudication hearing shall be:

(1) Presentation of evidence offered by the state.

(2) Presentation of evidence offered on behalf of the child.

(3) Presentation of evidence to rebut evidence offered on behalf of the child.

(4) Closing arguments of counsel.

B. With consent of counsel, the order may be varied. When the child is not represented by counsel, the order may not be varied.

C. The court may permit opening statements of the state and of counsel representing the child. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)

Art. 879. Presence at adjudication hearing; exclusion of witnesses.

A. The child, his parents, counsel, the district attorney, authorized officials of the court, and witnesses called by the parties may be present at the adjudication hearing.

B. (1) All proceedings in a juvenile delinquency case involving a crime of violence as defined in R.S. 14:2(B) or a delinquent act which is a second or subsequent felony-grade adjudication shall be open to the public.

(2) Except as otherwise provided by law, in all juvenile delinquency proceedings involving the violation of first degree murder (R.S. 14:30), second degree murder (R.S. 14:30.1), aggravated rape (R.S. 14:42), aggravated kidnapping (R.S. 14:44), armed robbery (R.S. 14:64), negligent homicide (R.S. 14:32) or vehicular homicide (R.S. 14:32.1), the court shall allow the victim, the victim’s spouse, children, siblings, parents, grandparents, guardians, and legal custodians to be present at the adjudication hearing.

C. On its own motion the court may, and on the request of a party the court shall, order that the witnesses, other than parties, be excluded from the courtroom or from a place where they can see or hear the proceedings, and refrain from discussing the facts of the case with anyone other than counsel in the case. In the interest of justice, the court may exempt any witness from its order. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 1993, No. 769, § 1; Acts 1994, 3rd Ex. Sess., No. 120, § 1, eff. July 7, 1994; Acts 1995, No. 1313, § 1, eff. June 29, 1995; Acts 2011, No. 251, § 2, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 251 added the (B)(1) designation; and added (B)(2).

LSLI 2006 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “R.S. 14:2(B)” for “R.S. 14:2(13)” in (B), as amended by Acts 2006, No. 72, § 1.

Quoted Statutory Material. — Acts 2011, No. 251, § 1, provides that “This Act [Acts 2011, No. 251] shall be known as the ‘Christopher Vaughn Act’ in honor of Christopher Vaughn, a resident of Baton Rouge, Louisiana, who was killed on May 8, 2010.”

COMMENTARY

Louisiana Official Revision Comments

1991. — The source of Paragraphs A through C is C.J.P. Article 69(A) through (C). Paragraph (D) of that article cross-referenced Code of Evidence Article 615, which has been incorporated into this article as Paragraph D.
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FAMILY LAW

• Delinquency & Dependency

•• Delinquency Proceedings. — Supreme Court of Louisiana rejected State’s argument that La. Child. Code Ann. art. 407 and La. Child. Code Ann. art. 879 continued to restrict the open hearings exception to adjudication hearings only, and held that the phrase, “all proceedings in a juvenile delinquency case,” under La. Child. Code Ann. art. 879(B), meant more than merely adjudication hearings, but applied to disposition and modification hearings, as well. State ex rel. D.W., 865 So. 2d 45, 2004 La. LEXIS 225 (Jan. 30, 2004).

TREATISES AND LAW REVIEWS

General Law Reviews. — Article: Eroding Confidentiality in Delinquency Proceedings: Should Schools and Public Housing Authorities Be Notified? 79 N.Y.U.L. Rev. 520 (May, 2004).

Art. 880. Right to present evidence and examine witnesses.

A. Among other rights guaranteed by Chapter 3 of this Title, at the adjudication hearing the child may introduce evidence, call witnesses, be heard on his own behalf, and cross-examine witnesses called by the state.

B. When a child has contested an adjudication based on his insanity, the members of the sanity commission may be called as witnesses by the court, the child, or the district attorney. Regardless of who calls them as witnesses, the members of the commission are subject to cross-examination by the child, by the district attorney, and by the court.

C. Other evidence pertaining to the defense of insanity at the time of the offense may be introduced at the adjudication hearing by the child and by the district attorney. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — The source of Paragraph A is C.J.P. Article 70. The source of Paragraphs B and C is Code of Criminal Procedure Article 653.

Art. 881. Evidence.

A. The adjudication hearing in delinquency proceedings shall be conducted according to the provisions of the Code of Evidence applicable to criminal cases.

B. The child shall not be required to testify, and evidence obtained in violation of the child’s rights under the Constitution of the United States or the Constitution of Louisiana shall not be admitted over objection. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — The source of this article is C.J.P. Article 71, with the addition of the reference to the Constitution of the United States.
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CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — State did not meet its burden under former La. Rev. Stat. Ann. § 13:1579.1 (now La. Child. Code Ann. arts. 881 and 883) of proving beyond a reasonable doubt that a juvenile committed simple criminal damage to property under La. Rev. Stat. Ann. § 14:56, where the juvenile’s confession to writing obscenities on her school’s bathroom walls had to be suppressed, where the State’s handwriting expert did not testify, where the expert’s report was inadmissible, where police officers’ testimony was full of hearsay and opinions, and where the State had no other evidence. In Interest of La Rocca, 363 So. 2d 1325, 1978 La. App. LEXIS 3141 (Oct. 12, 1978).

Art. 881.1. Admissibility of a child’s confession in juvenile court.

A. A confession made by an accused child without a knowing and voluntary waiver shall not be admissible unless the state proves beyond a reasonable doubt that it was freely and voluntarily given and was not made under the influence of fear, duress, intimidation, menaces, threats, inducements, or promises.

B. In making this determination, the court shall consider all of the following:

(1) The age of the child.

(2) The education of the child.

(3) The knowledge of the child as to both the substance of the charge, if any has been filed, and the nature of his rights to consult with an attorney and to remain silent.

(4) Whether the child is held incommunicado or allowed to consult with relatives, friends, or an attorney.

(5) Whether the child was interrogated before or after formal charges had been filed.

(6) The methods used in the interrogation.

(7) The length of the interrogation.

(8) Whether or not the child refused to voluntarily give statements on prior occasions.

(9) Whether the child has repudiated an extra-judicial statement at a later date. (Acts 2010, No. 593, § 1, eff. Aug. 15, 2010.)

COMMENTARY

Louisiana Official Revision Comments

2010. — This is the same showing and allocation of the burden of proof required for the admissibility of a confession made by an adult. Sections 13 and 16 of Art. I, Declaration of Rights, La Const. 1974; State v. Glover, 343 So.2d 118 (LA. 1977); R.S. 15:451.

Art. 882. Adjudication by the court.

The adjudication hearing shall be held before the court without a jury. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)
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CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Fundamental fairness/due process principles did not require jury trials for juveniles who were facing adjudicatory proceedings. State ex rel. D.J., 817 So. 2d 26, 2002 La. LEXIS 1516 (May 14, 2002).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — In Re State in Interest of Curley, 287 So. 2d 558; In re State in Interest of Taylor 255 So.2d 361; La. Ch. C. Art. 808; La. Ch. C. Art. 882 A fee required in cases of criminal defendants does not apply to adjudications of delinquency and should not be imposed in such cases., Opinion No. 03-0324, 2003 La. AG LEXIS 428.

TREATISES AND LAW REVIEWS

General Law Reviews. — Article: Second Aggressor Criminal Liability. 24 J. Juv. L. 247 (2004).

Art. 883. Burden of proof.

In order for the court to adjudicate a child delinquent, the state must prove beyond a reasonable doubt that the child committed a delinquent act alleged in the petition. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Controlled Substances

••• Delivery, Distribution & Sale

•••• General Overview. — In a juvenile proceeding, the State was unable to prove that defendant had the intent to distribute marijuana where there was no evidence that any weapons, packaging materials, currency, or drug paraphernalia was found in defendant’s possession; moreover, there was no expert testimony regarding whether the amount found was inconsistent with personal use. State ex rel. B.L., 839 So. 2d 246, 2003 La. App. LEXIS 90 (Jan. 28, 2003).

•• Property Crimes

••• Burglary & Criminal Trespass

•••• General Overview. — Fifteen-year-old boy invited by a 14-year-old girl to visit her in her bedroom at her grandmother’s house in the middle of the night, and who climbed through the granddaughter’s window, was guilty of unauthorized entry of an inhabited dwelling. State in the Interest of R.E.B., 643 So. 2d 287, 1994 La. App. LEXIS 2417 (Sept. 21, 1994).

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Juvenile was properly adjudicated a delinquent for making false bomb threats, as his intent to cause fear or disruption by such threat was not an element of the charge. State ex rel. RT, 781 So. 2d 1239, 2001 La. LEXIS 632 (Feb. 21, 2001).

In a delinquency proceeding, in order to sustain its burden of presenting sufficient evidence to sustain a conviction, the State must prove beyond a reasonable doubt that the child committed every element of the offense charged. State ex rel. RT, 781 So. 2d 1239, 2001 La. LEXIS 632 (Feb. 21, 2001).

In a minor’s adjudication as delinquent for committing simple arson, the trial court’s decision to accept the state’s expert testimony rather than the minor’s testimony as to the cause of the fire was not clearly wrong; the trial court had found the testimony of the other participant in the arson to be credible and in the absence of internal contradiction or irreconcilable conflict with physical evidence, the testimony of one witness was sufficient support for a requisite factual conclusion. State ex rel. E.K., 766 So. 2d 661, 2000 La. App. LEXIS 2093 (Aug. 23, 2000).

Where a juvenile defendant fired shots where many persons were in the area, even if there was no one in particular the shots were being fired at, that the shots were fired was adequate for the state to prove beyond a reasonable doubt that the child committed the delinquent act alleged in the petition, second degree murder. State ex rel. L.H., 650 So. 2d 433, 1995 La. App. LEXIS 300 (Feb. 15, 1995).

Where the petition requested that the boys be adjudicated delinquent, the state was required to prove beyond a reasonable doubt that they committed the forced rape as alleged in the petition as per former La. Code Juv. Proc. Ann. art. 73 (now La. Child. Code Ann. art. 883). State in Interest of Giangrosso, 385 So. 2d 471, 1980 La. App. LEXIS 3929 (May 5, 1980), affirmed by 395 So. 2d 709, 1981 La. LEXIS 7290 (La. 1981).

State did not meet its burden under former La. Rev. Stat. Ann. § 13:1579.1 (now La. Child. Code Ann. arts. 881 and 883) of proving beyond a reasonable doubt that a juvenile committed simple criminal damage to property under La. Rev. Stat. Ann. § 14:56, where the juvenile’s confession to writing obscenities on her school’s bathroom walls had to be suppressed, where the State’s handwriting expert did not testify, where the expert’s report was inadmissible, where police officers’ testimony was full of hearsay and opinions, and where the State had no other evidence. In Interest of La Rocca, 363 So. 2d 1325, 1978 La. App. LEXIS 3141 (Oct. 12, 1978).

• Trials

•• Burdens of Proof

••• Prosecution. — In a juvenile delinquency proceeding, the state must prove beyond a reasonable doubt that the child committed every element of the offense alleged in the petition, and the standard for the state’s burden of proof is no less strenuous than the standard of proof required in a criminal proceeding against an adult. State in the Interest of R.E.B., 643 So. 2d 287, 1994 La. App. LEXIS 2417 (Sept. 21, 1994).

As provided in La. Const. of 1974, art. V, § 10, an appellate court reviewed both the facts and the law in an adjudication of a juvenile as a delinquent for committing a forcible rape as defined in La. Rev. Stat. Ann. § 14.42.1 and held that the State had proved beyond a reasonable doubt that the child committed a delinquent act, as was the State’s burden under former La. Code Juv. Proc. Ann. art. 73 (now La. Child. Code Ann. art. 833). In Interest of Thomas, 395 So. 2d 912, 1981 La. App. LEXIS 3626 (Feb. 16, 1981), writ of certiorari denied by 399 So. 2d 608, 1981 La. LEXIS 7868 (La. 1981).

• Scienter

•• Specific Intent. — In a juvenile proceeding, the State was unable to prove that defendant had the intent to distribute marijuana where there was no evidence that any weapons, packaging materials, currency, or drug paraphernalia was found in defendant’s possession; moreover, there was no expert testimony regarding whether the amount found was inconsistent with personal use. State ex rel. B.L., 839 So. 2d 246, 2003 La. App. LEXIS 90 (Jan. 28, 2003).

EVIDENCE

• Inferences & Presumptions

•• General Overview. — In a delinquency proceeding, the state proved beyond a reasonable doubt all of the elements of the offense of principal to armed robbery and negated any reasonable probability of the misidentification of the child as a perpetrator of the crime. In the Interest of L.C., 696 So. 2d 668, 1997 La. App. LEXIS 1741 (June 20, 1997).

• Procedural Considerations

•• Burdens of Proof

••• General Overview. — In a juvenile delinquency proceeding, the State’s burden of proof is the same as in a criminal proceeding against an adult, to prove beyond a reasonable doubt every element of the offense alleged in the petition, as required by La. Child. Code art. 883. State v. In the Interest of K.G., 778 So. 2d 716, 2001 La. App. LEXIS 15 (Jan. 24, 2001).

FAMILY LAW

• Delinquency & Dependency

•• Delinquency Proceedings. — In order for the court to adjudicate a child delinquent, the State must prove beyond a reasonable doubt that the child committed a delinquent act alleged in the petition, pursuant to La. Child. Code Ann. art. 883; that burden of proof is no less strenuous than the proof standard required in a criminal proceeding against an adult. State ex rel. R.W.L., 671 So. 2d 10, 1996 La. App. LEXIS 371 (Feb. 14, 1996).

TREATISES AND LAW REVIEWS

General Law Reviews. — Digest: Juveniles and Self-Defense. 25 J. Juv. L. 121 (2005).

Art. 884. Adjudication order.

A. Following the adjudication hearing, the court shall immediately declare whether the evidence warrants an adjudication that the child is delinquent. In exceptional circumstances, the court may take the matter under advisement.

B. If the evidence demonstrates that the child’s family is in need of services, the court may adjudicate the child’s family to be in need of services and proceed to a disposition in accordance with Chapters 10 and 12 of Title VII.

C. If the court finds that the evidence does not warrant any requested or authorized adjudication, it shall dismiss the petition.

D. In addition to any other use provided for in this Code, a prior adjudication order of delinquency, whether felony grade or misdemeanor grade, may be used as a predicate offense for enhancement purposes in future juvenile delinquency proceedings only. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 1999, No. 1317, § 4, eff. Aug. 15, 1999; Acts 2004, No. 321, § 1, eff. Aug. 15, 2004; Acts 2011, No. 321, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 321 added (D).

2004 Amendments. — Acts 2004, No. 321, § 1, effective August 15, 2004, in (B), substituted “If the evidence demonstrates that the child’s family is in need of services” for “If the evidence warrants,” and inserted “child’s” preceding the second occurrence of “family.”

1999 Amendments. — Acts 1999, No. 1317, § 4, effective August 15, 1999, rewrote (B), which read: “If the evidence warrants such an adjudication, the court may find that the family is in need of services according to Title VII.”

COMMENTARY

Louisiana Official Revision Comments

1999. — In a delinquency proceeding, the court is authorized to find that the child is a FINS child. The purpose of this amendment is to clarify that following such a formal adjudication, the case then proceeds to disposition, rather than through the informal FINS family services plan process.

Art. 884.1. Informing the child of sex offender registration and notification requirements; form.

A. When the child has admitted the allegations of the petition or when adjudicated delinquent for any of the following offenses, the court shall provide him with written notice of the requirements for registration as a sex offender:

(1) Aggravated rape as defined in R.S. 14:42.

(2) Forcible rape as defined in R.S. 14:42.1.

(3) Second degree sexual battery as defined in R.S. 14:43.2.

(4) Aggravated kidnapping of a child who has not attained the age of thirteen years pursuant to either R.S. 14:44 or 44.2.

(5) Second degree kidnapping of a child who has not attained the age of thirteen years as defined in R.S. 14:44.1.

(6) Aggravated incest involving circumstances defined by R.S. 14:78.1 as an aggravated offense.

(7) Aggravated crime against nature as defined in R.S. 14:89.1.

B. The court shall use this form for the notice:

STATE IN THE INTEREST OF ____________________

____________________ JUDICIAL DISTRICT COURT

DOCKET ______________ PARISH OF _____

DIVISION ______________ STATE OF LOUISIANA

Notification to Sex Offender in accordance with Children’s Code Article 884.1, this Court has the duty to provide _____ (name of juvenile) with the information necessary for awareness of sex offender and child predator registration requirements._____ (name of juvenile) has admitted the allegations of the petition or has been adjudicated of a violation of R.S. ______________. Based on the provisions of Chapter 3-B of Title 15 of the Louisiana Revised Statutes of 1950 and the substance of the statute violated, IT IS ORDERED that __________________ shall register for the period of ______________ from the date of his release from confinement being placed on aftercare, supervised release or probation, or from the date of his adjudication, if the disposition does not involve a term of confinement.

(1) You shall initially register with the sheriff and chief of police, if any, of the parish of the juvenile court in which you were adjudicated. Additionally, you shall update your registration, in person, every ninety days from the date of initial registration, with the sheriff and chief of police, if any, of the parish of your residence and the parish where you attend school or are employed.

Within three business days of establishing residence in Louisiana or if a current resident, within three business days after adjudication if not immediately committed to confinement or taken into custody, or within three business days after release from confinement, you shall obtain and provide all of the following information to each sheriff or police department (except in Orleans Parish where registration shall take place with the New Orleans Police Department):

(a) Name and any aliases.

(b) Physical address or addresses of residence.

(c) Name and physical address of place of employment. If you do not have a fixed place of employment, you shall provide information with as much specificity as possible regarding the places where you work, including but not limited to travel routes.

(d) Name and physical address of the school in which you are a student.

(e) Two forms of proof of residence for each residential address provided, including but not limited to a driver’s license, bill for utility service, and bill for telephone service. If those forms of proof are not available, you may provide an affidavit of an adult resident living at the same address.

(f) The offense for which you were adjudicated and the date and place of the adjudication, and if known, the court in which the adjudication was obtained, the docket number of the case, the specific statute violated, and the disposition imposed. Note that this information is all contained at the beginning of this form.

(g) A current photograph, fingerprints, palm prints, and a DNA sample.

(h) Your telephone numbers, including fixed location phone, mobile phone numbers, or telephone number associated with any residence address.

(i) A description of every vehicle registered to or operated by you, including license plate number and a copy of your driver’s license or identification card.

(j) Your social security number and date of birth.

(k) A description of your physical characteristics, including but not limited to sex, race, hair color, eye color, height, age, weight, scars, tattoos, or other identifying marks.

(l) Every e-mail address, online screen name, or other online identity you use or have used to communicate on the Internet.

(m) Temporary lodging information regarding any place where you plan to stay for seven or more days and the length of the planned stay.

(n) Travel and immigration documents, including but not limited to passports and documents establishing immigration status.

(2) If you are committed to the office of juvenile justice, you shall provide this information to that office within ten days prior to release from confinement. You shall still appear in person at the sheriff’s office within three business days of release from confinement.

(3) During the declaration of an emergency if you enter an emergency shelter, you shall, within the first twenty-four hours of admittance, notify the management of the shelter, the chief of police of the municipality, and the sheriff of the parish in which the shelter is located of your sex offender status.

(4) You have a duty to provide notice of change of address or other registration information to the sheriff of the parish of residence within three business days. If the new or additional residence is located in a different parish, then you shall register with the sheriff of the parish in which the new or additional residence is located. You shall also send written notice within three business days of re-registering in the new parish to the sheriff of the parish of former registration.

(5) If you provide recreational instruction to persons under the age of seventeen, you shall post a notice in the building or facility where such instruction is being given.

(6) Within ten days prior to release from confinement in a correctional facility, you shall provide a photograph and other relevant information noted in this Article to the office of juvenile justice for purposes of the State Sex Offender and Child Predator Registry.

(7) If you change your place of residence or establish a new or additional residence, you shall appear in person at the office of the sheriff of your parish of residence where you are currently registered within three business days of the change to register the new address. If the new address is located in a different parish, then you shall also appear in person at the office of the sheriff of your new parish of residence within the same time period. If your parish of residence is in Orleans Parish, then the registration shall take place at the New Orleans Police Department and not with the Orleans Parish Sheriff’s Office.

(8) If you are absent from your current address of registration for more than thirty consecutive days or an aggregate of thirty days or more in a calendar year, and are physically present at another address during that same period of time, you shall register the new address in person as one of your addresses of residence. If the new address is in a parish different from your current address, you shall also register in person with the sheriff of the new parish within three business days of the tolling of the time periods listed. This requirement notwithstanding, you shall still notify the sheriff of one of your parishes of residence in person if you are to take up temporary lodging for seven or more days. It is only after the thirty-day limit is exceeded that the new registration shall occur. If your address of residence is in Orleans Parish, this registration update shall take place at the New Orleans Police Department and not with the Orleans Parish Sheriff’s Office.

(9) You shall also appear in person at the office of the sheriff of any of your parishes of residence when there is a change in your name, place of employment, or enrollment. This appearance shall occur within three business days of the change. If your address of residence is in Orleans Parish, this registration update shall take place at the New Orleans Police Department and not with the Orleans Parish Sheriff’s Office.

(10) You shall also timely sign and return the periodic address verification form sent to you by the Louisiana Bureau of Criminal Identification and Information according to the instructions on the verification form.

(11) You shall update your registration annually on the anniversary of the initial registration by appearing in person at the office of each law enforcement agency with which you are required to register and shall pay an annual registration fee of sixty dollars ($60.00).

(12) Failure to comply with any of these registration and notification requirements is a felony for which you may be punished by a fine of up to one thousand dollars ($1,000.00) and imprisonment at hard labor for not less than two years nor more than ten years without benefit of parole, probation, or suspension of sentence. Upon a second or subsequent conviction, you may be punished by a fine of up to three thousand dollars ($3,000.00) and imprisonment at hard labor for not less than five years, nor more than twenty years without benefit of parole, probation, or suspension of sentence.

(13) If you have been adjudicated of a sex offense as defined in R.S. 15:541 involving a victim who was under the age of thirteen at the time of the offense, you are prohibited from residing or being present in certain locations. A copy of this statute is provided to you with this notification, if applicable.

THUS DONE AND SIGNED this ______________ day of ______________,  20________ in open court, in ______________,  Louisiana.

_______________________________

Judge,__________ Juvenile Court

I hereby certify that the above requirements have been explained to me, that I have received a copy of the above notice of sex offender registration and notification requirements, and a copy of the statutes providing for such requirements. I also understand that I will be subject to any changes made by the legislature to the registration laws from this day forward.

_________________________

Signature of Juvenile

_________________________

Defense Counsel Signature

(Acts 2010, No. 594, § 1, eff. Aug. 15, 2010.)

COMMENTARY

Louisiana Official Revision Comments

2010. — The notification form is based on the form provided in R.S. 15:543.1.

Art. 885. Denial of driving privileges; restricted driver’s license.

A. Without any further hearing, whenever any child over the age of thirteen is adjudicated delinquent for the commission of any offense involving the possession, use, or abuse of alcohol or one or more controlled dangerous substances, any offense in violation of the Uniform Controlled Dangerous Substances Law, or any offense in violation of any provision of the Louisiana Drug Racketeering Act, the court shall order the child to relinquish his driver’s license, if any, and shall order a denial of driving privileges, including the right to apply for driving privileges, by the child for a period of not less than thirty days but not more than one year.

B. In addition to any other authority granted by this Article, the court may issue an order which authorizes the Department of Public Safety and Corrections to issue a restricted driver’s license to the child after the first thirty days of the suspension period upon a demonstration to the court’s satisfaction that a hardship would result from the child being unable to commute to either school or work. In its discretion, the court shall determine the appropriate restrictions which shall last for the term of the suspension of driving privileges.

C. (1) In addition to any other authority granted by this Article, the court may order that upon the expiration of the first thirty days of the suspension period, the terms of the restricted driver’s license include permission during the term of the suspension for the child to operate a motor vehicle for the purpose of going to and from meetings of Alcoholics Anonymous, approved group therapy, or special education courses for or about the disease of alcoholism, alcohol abuse, or drug use in a suitable public or private institution or state approved program if either:

(a) Bail was forfeited by the child for an offense of operating or being in actual physical control of a motor vehicle while under the influence of intoxicating beverages.

(b) The adjudication was the child’s first adjudication of an offense involving the possession of any controlled dangerous substance in violation of the Uniform Controlled Dangerous Substances Law.

(2) If ordered by the court, a medical evaluation and recommendation is submitted which demonstrates that the child is pathologically addicted to alcohol or is a habitual alcoholic or other drug offender; or

(3) If ordered by the court, the child agrees to submit to medical treatment or medically approved group therapy or special education courses for or about the disease of alcoholism, alcohol abuse, or drug abuse, in a suitable public or private institution or state-approved program.

D. The privilege of driving with a restricted driver’s license authorized by Paragraph B or C of this Article may be allowed only once to each child. A copy of the order containing the restrictions authorized by Paragraph B or C of this Article shall be attached to the license of the child and shall be in his possession whenever he is operating a motor vehicle.

E. A subsequent adjudication of delinquency for the offenses set out in Paragraph A of this Article or a violation of the restrictions imposed pursuant to either Paragraph B or C of this Article during the period of suspension shall result in the extension of the period of suspension for one year from the date upon which the child would otherwise have been able to apply for a new license. Such an adjudication or violation shall also constitute contempt of court.

F. The court shall prepare and send a copy of the order of denial of driving privileges, together with any special restrictions, to the Department of Public Safety and Corrections within ten days of the adjudication.

G. Any period of suspension imposed pursuant to this Article shall begin upon receipt by the Department of Public Safety and Corrections of the child’s driver’s license. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — The source of this article is R.S. 32:430, enacted in 1989. The source statute also contains provisions affecting the processing of license suspensions (R.S. 32:430(B), (C), (D), (J), and (L)) and prohibiting insurers from increasing rates or premium charges on an individual’s policy because of any suspension imposed pursuant to that statute (R.S. 32:430(M)). These provisions have been omitted in this article because they do not affect the exercise of the court’s authority. All other provisions of the source statute have been here included, although they have been reordered for greater clarity.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 32:430 applies only to convictions or adjudications of crimes, offenses, violations or infractions where alcohol or controlled substance possession, use or abuse is a necessary element for a conviction of the crime or offense., OPINION NUMBER 88-381, La. Atty. Gen. Op. No. 1988-381; 1988 La. AG LEXIS 305.

Art. 886. Continued custody pending disposition; bail; places of detention.

A. At the conclusion of the hearing if the child has been adjudicated delinquent, the court shall consider whether the child should be released or held in custody pending a disposition hearing.

B. If the adjudication was based upon a misdemeanor-grade delinquent act, the child shall have a right to bail in accordance with the procedures established in Chapter 6 of this Title.

C. If the adjudication was based upon a felony-grade delinquent act, there is a presumption in favor of the child’s right to bail unless the court has reason to believe, based upon competent evidence, that the release of the child will pose a danger to any other person or the community. If the child is to be released, the court shall set bail according to the procedures established in Chapter 6 of this Title.

D. If the child is held in custody, the court may place him in a juvenile detention center, in a public or private facility for juveniles, in a private home subject to the supervision of the court, or in any other suitable facility for juveniles authorized by the court. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — a. The Code of Juvenile Procedure contained no provision governing the place of post-adjudication detention. C.J.P. Article 41 applied only to pre- adjudication places of detention. This article is intended to fill that gap, using the relevant but imperfectly parallel provisions of Code of Criminal Procedure Article 314. That source article requires that bail be set if the maximum potential sentence is imprisonment for five years or less; if the maximum potential sentence exceeds five years, bail may be set unless “the release of the person convicted will pose a danger to any other person or the community.” Following the design elsewhere used in this Code, for example, in Articles 897 through 900, the distinction is here drawn between misdemeanor-grade and felony-grade delinquent acts rather than in terms of the years of a maximum potential sentence.

b. Paragraph A is new. Its purpose is to underscore the court’s duty to consider releasing the child on bail upon entry of an adjudication and that there is a preference for the child’s release expressed in the following subparagraphs of this article.

c. The source of Paragraph B is the second sentence of Code of Criminal Procedure Article 314.

d. The source of Paragraph C is the third sentence of Code of Criminal Procedure Article 324.

e. The source of this language is C.J.P. Article 41(C). By restricting the choices of a place of detention, this article continues the limitation of the source article that, until disposition alternatives have been considered at a hearing, no child shall be placed in the custody of a state agency.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 22:5, R.S. 22:6, OPINION No. 78-881, La. Atty. Gen. Op. No. 1978-881; 1978 La. AG LEXIS 501.

CHAPTER 14. VACATION OF ADJUDICATION.

Art. 887. Vacation of adjudication; grounds.

A. On motion of the child prior to disposition, a delinquency adjudication shall be vacated and the child discharged if, after contradictory hearing, the court finds that:

(1) The petition is substantially defective, in that an essential averment is omitted, although the child may be recharged by a new petition within the time limitations provided by law for that offense.

(2) The delinquent act charged in the petition is not based upon an offense which is punishable under a valid statute.

(3) The court making the adjudication lacked jurisdiction.

(4) The act charged constitutes double jeopardy, if not previously urged.

(5) The prosecution was not timely instituted, if not previously urged.

B. On motion of the child before disposition, an adjudication shall be vacated and a new adjudication hearing ordered if, after a contradictory hearing, the court finds that:

(1) The adjudication is not responsive to the petition, or is otherwise so defective that it will not form the basis of a valid judgment, in which case the child shall be remanded to custody or bail to await a new adjudication hearing.

(2) The adjudication was obtained by fraud or mistake sufficient to justify vacating the adjudication.

(3) The child and his counsel satisfy the requirements of Articles 851(3), 853, and 854 of the Code of Criminal Procedure regarding the discovery of new and material evidence.

(4) The adjudication judgment is contrary to the law and evidence.

C. If the court is of the opinion that the ends of justice would be served, it may vacate the adjudication prior to disposition, although the child may not be entitled to such relief as a matter of strict legal right. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — a. The grounds established by Paragraph A are all taken from Code of Criminal Procedure Article 859 governing a motion in arrest of judgment. All of the source article’s grounds are included except those which clearly have no applicability to juvenile proceedings. See C.Cr.P. Art. 859(4), (5), and (8). According to Code of Criminal Procedure Article 862, dismissal of charges is the remedy for such defects.

b. The ground given in Paragraph B(l) is also taken from Code of Criminal Procedure Article 859 governing a motion in arrest of judgment. However, for this ground, a new trial is the remedy, and the restraint originally imposed upon the accused continues. The remaining grounds set forth in Paragraphs B and C are a combination of C.J.P. Article 77. “Vacation of adjudication,” and Code of Criminal Procedure Article 851 governing a motion for a new trial.

c. The source of Subparagraph B(2) is C.J.P. Article 77(A)(1).

d. The source of Subparagraph B(3) is C.J.P. Article 77(A)(3) and Code of Criminal Procedure Article 851(4). The Code of Criminal Procedure Articles referred to in this Subparagraph require that the evidence be new and material, not discoverable before or during trial, which, if introduced, would probably have changed the verdict or judgment of guilt. C.Cr.P. Art. 851(3). A motion based upon this ground must be filed within one year after trial (adjudication), even though a sentence (disposition order) has been imposed. C.Cr.P. Art. 853. This ground must be supported by an affidavit. C.Cr.P. Art. 854.

e. The final “catch-all” ground of Paragraph B(4) is a combination of C. J.P. Article 77(B) and Code of Criminal Procedure Article 851(5).

f. Paragraph C is a combination of C.J.P. Article 77(B) and Code of Criminal Procedure Article 851(5). According to both source articles, the accused may be retried.
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CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Retrial of juvenile defendants was proper under La. Child. Code Ann. art. 887(B)(1), where defendants were adjudicated delinquent of a crime that was non-responsive to the indictment and the adjudication was vacated upon their motion. State v. B.J.D., 799 So. 2d 563, 2001 La. App. LEXIS 2007 (Sept. 26, 2001).

FAMILY LAW

• Delinquency & Dependency

•• Delinquency Proceedings. — Timing, nature, and origin of purchase of motorcycle parts by a juvenile from a stranger raised a reasonable doubt that he knew the parts were stolen, so the court reversed his adjudication of delinquency under former La. Rev. Stat. Ann. § 13:1570A(5) (now La. Child. Code Ann. art. 887), based on the offense of receiving stolen things, La. Rev. Stat. Ann. § 14:69. In re State in Interest of Unsworth, 276 So. 2d 337, 1973 La. App. LEXIS 6051 (Apr. 17, 1973).

GOVERNMENTS

• Legislation

•• Interpretation. — Because the language of La. Child. Code Ann. art. 887 is taken from La. Code Crim. Proc. Ann. arts. 859 and 862, La. Child. Code Ann. art. 887 is interpreted the same as La. Code Crim. Proc. Ann. arts. 859 and 862. State v. B.J.D., 799 So. 2d 563, 2001 La. App. LEXIS 2007 (Sept. 26, 2001).

CHAPTER 15. PREDISPOSITION INVESTIGATION.

Art. 888. Physical and mental examination for disposition; costs.

A. Following the adjudication, the court may order such physical and mental examination and evaluation of the child as may be helpful in determining a fair and just disposition.

B. In conjunction with such an examination or evaluation, the court may order the preparation of a social summary and case history about the child, including otherwise confidential information within the court’s records, for submission to the evaluator.

C. The court may, after due notice to the parent, order the parent to pay all or part of the expense of any evaluation or examination. The court shall make a determination of the parent’s ability to pay according to the procedures of Article 406. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)

COMMENTARY
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1991. — a. The source of Paragraph A is C.J.P. Article 79. Paragraphs B and C are added.

b. The purpose of Paragraph B is to codify the current custom of courts which order such evaluations, and to make meaningful any resulting evaluation. An additional purpose is expressly to authorize the release of what would otherwise be deemed confidential information under C.J.P. Article 123(B).

c. Paragraph C is necessary to bring post-adjudication evaluations in parallel with the previous authorization for costs-recovery for pre-adjudication evaluations. See Articles 867 and 868. It is consistent with Code of Criminal Procedure Article 887 and§52, Uniform Juvenile Court Act.

Art. 889. Disclosure of resulting evaluation report.

Copies of any reports of findings submitted to the court pursuant to Article 888 shall be made available to the district attorney and counsel for the child. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)

Art. 890. Predisposition report; contents.

A. In making the investigation, the probation officer shall investigate and report to the court regarding:

(1) The circumstances attending the commission of the offense; the attitudes of the child and his parents toward the offense; the prior offenses committed by the child, including other referrals or contacts not resulting in juvenile court petitions; and, when applicable, the disposition of companion cases arising out of this offense.

(2) The impact on the victim, if a child is adjudicated of or admits to a delinquent act involving a victim. The court shall require that a victim impact statement be included in the predisposition report. The victim impact statement shall include factual information as to whether the victim or his family has suffered, as a result of the offense, any monetary loss, medical expense, or physical impairment, and shall include any other information deemed relevant. The district attorney may also file a victim impact statement with the court.

(3) The child’s home environment including his family’s composition and dynamics, stability, economic status, participation in community or religious activities, and any physical, mental, or emotional handicaps, substance abuse, or criminal history of any of its members.

(4) The child’s current physical description, developmental and medical history, social adjustment in the community, school record, including the name and address of the school where the child is registered and enrolled, employment or vocational interest, significant behavior patterns, or other personality traits relevant to his rehabilitation.

B. The report shall contain a list of all persons contacted in completing the investigation and their relationship to the child.

C. The report shall contain a brief statement of the child’s identified behavioral problems and the probation officer’s assessment of cause and potential for rehabilitation, indicating specifically those resources available in the community or within the child’s extended family which could provide needed assistance to the child and his family.

D. The report shall contain recommendations for suggested disposition, including, if applicable, special conditions of supervision. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 1993, No. 634, § 1, eff. June 15, 1993; Acts 1993, No. 840, § 1.)
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1991. — This provision is new. These requirements are based upon Code of Criminal Procedure Article 875 and the Predispositional Investigation Report Guidelines traditionally used by the Office of Juvenile Services of the Department of Public Safety and Corrections.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — In a pre-sentence investigation, the Judge may request an abstract of a juvenile record, but shall not copy, duplicate, or otherwise reproduce and they shall be returned to the juvenile court within 72 hours. Another agency may not reproduce the record. The probation officer shall inquire into the history of delinquency and indicate its existence, but it is the court that must request a copy of the juvenile record., OPINION No. 78-1435, La. Atty. Gen. Op. No. 1978-1435; 1978 La. AG LEXIS 151.

Art. 891. Disclosure of predisposition report.

A. Copies of the predisposition report shall be made available to the district attorney and counsel for the child at least three days in advance of any scheduled disposition hearing. Such period may be extended for good cause.

B. The court may order that the predisposition report be edited to protect the identity of confidential sources or to exclude the recommendations of the probation officer. In addition, the court may caution the district attorney or counsel for the child not to disclose any such information contained within the report which may prove harmful to the child.

C. If the child is unrepresented by counsel, the court shall disclose to the child the factual contents of the predisposition report.

D. After August 15, 1993, and within thirty days after receiving a predisposition report, the sentencing court shall order the release of any portion of a predisposition report containing and limited to the instant arrest, conviction, adjudication, or disposition of a child in grades nine through twelve, who is arrested, charged, or adjudicated a delinquent for committing a felony-grade delinquent act or a misdemeanor-grade delinquent act involving distribution or possession with intent to distribute a controlled dangerous substance in violation of the Uniform Controlled Dangerous Substances Law, to the principal of the school in which the child is registered and enrolled or registered and enrolled but suspended. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 1993, No. 840, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1991. — a. The source of Paragraph A is C.J.P. Article 82(A) and (C). The express time limit was included to remove the ambiguity of what is meant by “fair opportunity to controvert factual contents and conclusions.”

b. The source of Paragraph B is C.J.P. Article 82(A). The power of the court to caution counsel to withhold certain harmful information is new.

c. The source of Paragraph C is C.J.P. Article 82(A) (second paragraph).

CHAPTER 16. DISPOSITION HEARINGS.

Art. 892. Disposition hearing; time.

Prior to entering a judgment of disposition, the court shall conduct a disposition hearing. The disposition hearing may be conducted immediately after the adjudication and shall be conducted within thirty days after the adjudication. Such period may be extended for good cause. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)
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CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Juvenile defendant’s conviction and sentence were vacated where the record did not show that the State ever scheduled a timely adjudication hearing, nor was there any evidence that defendant ever moved to dismiss the petition for failing to timely hold the adjudication hearing; the 30-day time period was mandatory and it was incumbent on the state to make a showing of good cause and obtain an extension before the period had run. State v. Erven, 830 So. 2d 368, 2002 La. App. LEXIS 3189 (Oct. 23, 2002).

Juvenile defendant’s conviction and sentence were vacated where the record did not show that the State ever scheduled a timely adjudication hearing, and child’s failure to object to a lack of a hearing or the right to present evidence did not amount to a waiver of the right to that hearing. State v. Erven, 830 So. 2d 368, 2002 La. App. LEXIS 3189 (Oct. 23, 2002).

Although the trial judge was familiar with the juvenile and his lengthy history with the court, that familiarity did not dispense with the need for a dispositional hearing pursuant to La. Child. Code arts. 892, 893. State ex rel O.R., 690 So. 2d 200, 1997 La. App. LEXIS 341 (Feb. 25, 1997).

FAMILY LAW

• Delinquency & Dependency

•• Delinquency Proceedings. — Where no evidence of the juvenile’s need for treatment or rehabilitation was adduced at his dispositional hearing following his adjudication of a felony-grade delinquent act, his disposition was error. State v. In the Interest of K.G., 778 So. 2d 716, 2001 La. App. LEXIS 15 (Jan. 24, 2001).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Second Aggressor Criminal Liability. 24 J. Juv. L. 247 (2004).

Art. 893. Disposition hearing; evidence.

A. At the disposition hearing, unless the child waives the presentation, the court shall hear evidence as to whether the child is in need of treatment or rehabilitation and shall make and file its findings.

B. All evidence helpful in determining the proper disposition, including oral and written reports, the report of the predisposition investigation, any reports of mental evaluation, and all other evidence offered by the child or the state shall be received by the court and may be relied upon to the extent of its probative value even though not admissible at the adjudication hearing. Upon motion of the district attorney or the child, the court may hear testimony from the victim of the offense.

C. Counsel for the state and for the child shall be afforded an opportunity to present evidence and to examine and controvert written reports so received and to cross-examine individuals preparing the reports or other witnesses who give testimony at the hearing. Sources of confidential information need not be disclosed.

D. If the court finds that the child is in need of treatment or rehabilitation as a delinquent child, the court shall proceed immediately to make any appropriate disposition authorized by Articles 895 through 899. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 1993, No. 634, § 1, eff. June 15, 1993.)

COMMENTARY

Louisiana Official Revision Comments

1993. — Article 893(B) has been revised to permit the victim to testify at the dispositional hearing.

1991. — a. The language of Paragraph A is new, although it reflects current practice and custom. Its source is the Uniform Juvenile Court Act,§29(b).

b. The source of Paragraph B is C.J.P. Article 81.

c. Paragraph C is a new provision, although the right to present and controvert evidence has been recognized as a matter of practice and custom in the juvenile courts. The source is the Uniform Juvenile Court Act,§29(d).

d. Subparagraph D is new. The source of this provision is the Uniform Juvenile Court Act,§29(c).
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CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Purpose of a disposition hearing is to allow the court to hear evidence which will aid it in determining whether the juvenile is in need of treatment or rehabilitation. State ex rel. K.H., 725 So. 2d 583, 1998 La. App. LEXIS 3637 (Dec. 16, 1998).

Although the trial judge was familiar with the juvenile and his lengthy history with the court, that familiarity did not dispense with the need for a dispositional hearing pursuant to La. Child. Code Ann. arts. 892, 893. State ex rel O.R., 690 So. 2d 200, 1997 La. App. LEXIS 341 (Feb. 25, 1997).

•• Sentencing

••• Confinement Practices. — Trial court did not abuse its wide discretion in considering two burglary charges against a juvenile defendant that had been dismissed and unsubstantiated allegations of gang membership in committing defendant to two years in the custody of the Department of Public Safety and Corrections, Louisiana Training Institute, for his burglary conviction. State ex rel. K.H., 725 So. 2d 583, 1998 La. App. LEXIS 3637 (Dec. 16, 1998).

• Trials

•• Defendant’s Rights

••• Right to Confrontation. — Counsel for a juvenile is afforded the right to controvert any written reports received by the court and to cross-examine any witnesses who testify at the disposition hearing. State ex rel. K.H., 725 So. 2d 583, 1998 La. App. LEXIS 3637 (Dec. 16, 1998).

Art. 894. Disposition after finding of insanity.

In cases in which a child has not been adjudicated a delinquent and has been found to be insane at the time of the offense, the court may either:

(1) Place the child in the custody of his parents or other suitable person under such terms and conditions as deemed in the best interests of the child and the public.

(2) Place the child on probation in the custody of his parents or other suitable person under such terms and conditions as deemed in the best interests of the child and the public.

(3) Commit the child to the Department of Health and Hospitals, office of behavioral health or a private mental institution or an institution for the mentally ill pursuant to Article 895. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 2009, No. 384, § 5, eff. July 1, 2010.)

LSLI 2009 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “office of behavioral health” for “office of mental health” in (3).

COMMENTARY

Louisiana Official Revision Comments

1991. — This article is new. The source of this article is C.J.P. Article 83, and it is similar to Code of Criminal Procedure Article 654.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A plea of not quilty by reason of insanity may be accepted by a trial court and given the same effect as verdict of not guilty by reason of insanity for implementations of the provisions of C.Cr.P. 654., OPINION No. 78-632, La. Atty. Gen. Op. No. 1978-632; 1978 La. AG LEXIS 617.

A mentally ill person who is detained pre-trial in a parish prison may only receive non-consensual medical treatment pursuant to the procedures set forth in Title 28. Furthermore, such prisoner may not be treated within the prison facility because a parish prison is not automatically authorized as a treatment facility under La. R.S. 28:1(28) and 28:53., OPINION NUMBER 90-134, La. Atty. Gen. Op. No. 1990-134; 1990 La. AG LEXIS 136.

Art. 895. Commitment to mental institution.

A. In cases in which a child has been adjudicated a delinquent, the court may commit him to a public or private mental institution or institution for the mentally ill if the court finds, based on psychological or psychiatric evaluation, that the child has a mental disorder, other than mental retardation, which has a substantial adverse effect on his ability to function and requires care and treatment in an institution.

B. This finding shall not be made unless the child is accorded his right to special counsel in accordance with Article 809(B). (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)

Art. 896. Deferred dispositional agreement.

A. At any time after the entry of an adjudication order, the court may, on motion of the district attorney or of counsel for the child, suspend further proceedings and place the child on supervised or unsupervised probation, with or without any of the conditions authorized by Article 897(B)(1) or Article 899(B)(1).

B. The child and his parent must consent to this special type of disposition. If the child has waived counsel, the court must advise the child and his parent concerning the consequences of a deferred dispositional agreement and of the child’s right to have a disposition imposed by the court in accordance with Articles 897 through 900.

C. A deferred dispositional agreement order shall comply with all the requirements of Article 903.

D. A deferred dispositional agreement shall remain in force for six months unless the child is discharged sooner by the court. Upon application of the district attorney or by any agency supervising the child made before the expiration of the six-month period, a deferred dispositional agreement order may be extended by the court for an additional period not to exceed six months, or for such period in which the child is a full-time participant in a juvenile drug court program operated by a court of this state, whichever period is longer.

E. If prior to the expiration of the order a new petition alleging the commission of a delinquent act is filed against the child, or the child otherwise fails to fulfill the express terms and conditions of the order, the court may proceed to impose any disposition authorized by this Title and the child may be held accountable as if the deferred dispositional agreement order had never been entered.

F. If the child satisfactorily completes the court ordered period of supervision, the court shall discharge the child from any further supervision or conditions, set aside the adjudication, and dismiss the petition with prejudice.

G. Pursuant to the provisions of this Article, the court has the authority to utilize or initiate a teen or youth court program and may assess a fee to a participant in the program to offset costs. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 2003, No. 334, § 1; Acts 2003, No. 940, § 1.)

2003 Amendments. — Acts 2003, No. 334, § 1, effective August 15, 2003, added “or for such period in which the child is a full-time participant in a juvenile drug court program operated by a court of this state, whichever period is longer” at the end of (D).

Acts 2003, No. 940, § 1, effective August 15, 2003, added (G).

COMMENTARY

Louisiana Official Revision Comments

1991. — a. This article is new and was approved as a reflection of customary current practices of many Louisiana juvenile courts. The concept of Paragraph A is recognized for convicted adults in Code of Criminal Procedure Article 893.

b. Paragraph B reflects the recommendations of all national juvenile justice advisory groups: that deferred dispositions be imposed only upon the consent of the child and his parents.

c. Paragraph C requires the court to inform the child of the terms and conditions of his disposition and to supply a written copy, upon request, just as is required for the imposition of any judgment of disposition pursuant to Article 903 of this Title.

d. Paragraph D parallels the time periods for informal adjustment agreements previously authorized in Article 840 of this Title.

e. Paragraph E parallels the effect of a breach upon an informal adjustment agreement contained in Article 841(8).

f. Paragraph F is derived from Code of Criminal Procedure Article 893(B).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 44:3; R.S. 44:9, OPINION No. 81-388, La. Atty. Gen. Op. No. 1981-388; 1981 La. AG LEXIS 198.

C.Cr.P. Art. 895.1, OPINION No. 82-697, La. Atty. Gen. Op. No. 1982-697; 1982 La. AG LEXIS 384.

Reaffirms Attorney General Opinion dated December 18, 1973., OPINION No. 83-264, La. Atty. Gen. Op. No. 1983-264; 1983 La. AG LEXIS 592.

Expungement of arrest and conviction records of a person convicted of a misdemeanor where the prosecution was dismissed pursuant to the provisions of Article 894 is prohibited., OPINION No. 85-171, La. Atty. Gen. Op. No. 1985-171; 1985 La. AG LEXIS 592.

A sentencing judge must use Art. 893 when suspending a sentence in a felony case unless another sentencing provision applies. In the absence of a provision allowing suspension for a particular case, then suspension is not allowed., OPINION No. 85-197, La. Atty. Gen. Op. No. 1985-197; 1985 La. AG LEXIS 594.

C.Cr.P. Art. 894; R.S. 44:9, OPINION No. 86-496(A), La. Atty. Gen. Op. No. 1986-496; 1986 La. AG LEXIS 426.

Under R.S. 44:9 arrest records of misdemeanor violations should be removed from a person’s record if the charges are dismissed, but arrest records of felony violations should not be removed from a person’s record simply because the charges are dismissed., OPINION No. 87-736, La. Atty. Gen. Op. No. 1987-736; 1988 La. AG LEXIS 17.

Felons who are actually sentenced to incarceration sentences, even if the sentence is suspended and probated, may be barred from registration and voting., OPINION No. 89-456, La. Atty. Gen. Op. No. 1989-456; 1990 La. AG LEXIS 87.

Art. 896.1. [Effective if and when sufficient funds are appropriated for such purposes] Alternative disposition.

In addition to any other disposition which may be ordered as a result of adjudication, the court may recommend that the child, if eligible, participate in the pilot program established pursuant to the provisions of Part VI of Chapter 7 of Title 15 of the Louisiana Revised Statutes of 1950. (Acts 2009, No. 170, § 1.)

Quoted Statutory Material. — Acts 2009, No. 170, § 3, provides that “The provisions of this Act shall take effect and become operative if and when sufficient funds are appropriated for such purposes.”

Art. 897. Disposition after adjudication of a felony-grade delinquent act.

A. After adjudication of any felony-grade delinquent act other than those described in Article 897.1, the court may:

(1) Reprimand and warn the child and release him into the custody of his parents either unconditionally or subject to such terms and conditions as deemed in the best interests of the child and the public.

(2) Reprimand and warn the child and release him into the custody of some other suitable person either unconditionally or subject to such terms and conditions as deemed in the best interests of the child and the public. The court shall, whenever practicable, select a person of the same religious faith as the child or his parents.

(3) Place the child on probation in the custody of his parents or other suitable person.

B. As conditions of probation, if ordered pursuant to Subparagraph A(3) of this Article:

(1) The court shall impose all of the following restrictions:

(a) Prohibit the child from possessing any drugs or alcohol.

(b) Prohibit the child from engaging in any further delinquent or criminal activity.

(c) Prohibit the child from possessing a firearm or carrying a concealed weapon, if he has been adjudicated for any of the following offenses and probation is not otherwise prohibited: first or second degree murder; manslaughter; aggravated battery; aggravated, forcible, or simple rape; aggravated crime against nature; aggravated kidnapping; aggravated arson; aggravated or simple burglary; armed or simple robbery; burglary of a pharmacy; burglary of an inhabited dwelling; unauthorized entry of an inhabited dwelling; or any violation of the Uniform Controlled Dangerous Substances Law which is a felony or any crime defined as an attempt to commit one of these enumerated offenses.

(2) The court may impose any other term and condition deemed in the best interests of the child and the public, including:

(a) A requirement that the child attend school, if the school admits the child.

(b) A requirement that the child perform court-approved community service activities.

(c) A requirement that the child make reasonable restitution to any victim for any personal or property damage caused by the child in the commission of the delinquent act.

(d) A requirement that the child participate in any program of medical or psychological or other treatment found necessary for his rehabilitation.

(e) A requirement suspending or restricting the child’s driving privileges, if any, for all or part of the period of probation. In such cases, a copy of the order shall be forwarded to the Department of Public Safety and Corrections, which shall suspend the child’s driver’s license or issue a restricted license in accordance with the order of the court.

(f) A requirement prohibiting the child from possessing a firearm or carrying a concealed weapon.

(g) A requirement that the child pay a supervision fee of not less than ten nor more than one hundred dollars per month, payable to the Department of Public Safety and Corrections or other supervising agency, to defray the costs of supervision. The amount of the fee shall be based upon the financial ability of the payor to pay such a fee. The court may order a parent, tutor, guardian, or other person who is financially responsible for the care of the child to be responsible for payment of all or part of any supervision fee imposed.

C. Except as provided for in Article 897.1, the court may commit the child to the custody of a private or public institution or agency. When commitment is to be made to a private institution or agency, the court shall:

(1) Select one that has been licensed under state law, if licensure is required by law for such an institution or agency.

(2) Whenever practicable, select an agency or institution of the same religious faith as the child or his parents.

D. Except as provided in Article 897.1, the court may commit the child to the custody of the Department of Public Safety and Corrections, with or without a recommendation that the child be placed in alternative care facilities through the department’s client placement process, or be referred to appropriate placement resources in the state available through other public or private agencies.

E. Except as provided for in Article 897.1, the court may impose but suspend the execution of the whole or part of any order of commitment and place the child on probation subject to any of the terms and conditions authorized under Paragraph B of this Article. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 1992, No. 299, § 1; Acts 1993, No. 430, § 2; Acts 2003, No. 567, § 1.)

2003 Amendments. — Acts 2003, No. 567, § 1, effective August 15, 2003, substituted “state available through other public or private agencies” for “Department of Social Services” at the end of (D).

COMMENTARY

Louisiana Official Revision Comments

1991. — a. The source of Subparagraphs A(1) and (2) is C.J.P. Article 83(A)(1). It has been divided in recognition of the fact that leaving a child in his parents’ custody and changing custody from the child’s parents to some other “suitable person” are two very different dispositions. The source of the last sentence of Subparagraph A(2) is C.I.P. Article 86(C). The source of Subparagraph A(3) is C.J.P. Article 83(A)(2).

b. Under the former law, the only mandatory condition for probation was that contained in (B)(1)(c), the prohibition against possession of weapons, which was found in C.J.P. Article 83(B). Subparagraphs B(1)(a) and (b) contain a listing of additional mandatory conditions of probation upon adjudication for a felony-grade offense. They have been added as mandatory restrictions to emphasize the fact that such criminal conduct must be avoided by the child while he is on probation.

c. Subparagraph B(2) specifies permitted conditions. The source of condition B(2)(a) is C.J.P. Article 83(A)(3). The source of condition B(2)(b) is C.J.P. Article 83(A)(7)(a). The source of condition B(2)(c) is C J.P. Article 83(A)(7)(b) as interpreted by the jurisprudence. Condition B(2)(d) is new although it was a commonly imposed condition under the general catch-all authorization of C.J.P. Article 83(A)(8). Condition B(2)(e) is new. Its source is Code of Criminal Procedure Article 895(C). The source of condition B(2)(f) is C.J.P. Article 83(B).

d. The source of Paragraph C is C.J.P. Article 83(a)(6). The source of Subparagraph C(2) is C.J.P. Article 86(c).

e. The source of Paragraph D is C.J.P. Article 83(A)(4).

f. The source of Paragraph E is C.J.P. Article 83(A)(7).
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CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Juvenile court was authorized to award restitution, to victims of sexual battery, for nonpecuniary damages for mental suffering. State v. J.B., 643 So. 2d 402, 1994 La. App. LEXIS 2622 (Oct. 5, 1994), writ of certiorari denied by La. 94-2734, 657 So. 2d 1020, 1995 La. LEXIS 1788 (La. June 30, 1995).

Under former La. Code Juv. Proc. Ann. arts. 83 and 86 (now La. Child. Code art. 892 et seq.), the procedures for cases when a child has been adjudicated a delinquent by the court are set forth. State in Interest of Winstead, 385 So. 2d 311, 1980 La. App. LEXIS 3902 (Mar. 31, 1980).

•• Sentencing

••• Confinement Practices. — Pursuant to La. Child. Code Ann. art. 901(B), after adjudicating a child a delinquent a court was required to impose the least restrictive disposition authorized by La. Child. Code Ann. arts. 897 through 900 that the court found was consistent with the circumstances of the case, the needs of the child, and the best interest of society. State ex rel. J.W., 669 So. 2d 584, 1996 La. App. LEXIS 470 (Feb. 23, 1996).

• Accusatory Instruments

•• Informations

••• General Overview. — Defendant’s adjudication as a juvenile delinquenct was reversed where the state’s petition alleged that she committed a theft of goods but failed to assert the the value of the goods taken, and thus whether the offense charged was a felony-grade act; the disposition to which a juvenile might be exposed depended upon whether the act charged was a felony-grade act pursuant to La. Child. Code Ann. arts. 897-900. State in the Interest of A. P., 838 So. 2d 97, 2003 La. App. LEXIS 242 (Feb. 5, 2003).

• Sentencing

•• Alternatives

••• Probation

•••• General Overview. — Juvenile court has the authority to order a child to undergo certain forms of treatment as a condition of probation pursuant to La. Child. Code Ann. art. 897(B)(2)(d). State ex rel. T.A., 774 So. 2d 178, 2000 La. App. LEXIS 2061 (Aug. 2, 2000), vacated by, remanded by La. 00-2560, 801 So. 2d 351, 2001 La. LEXIS 3293 (La. Dec. 7, 2001).

FAMILY LAW

• Delinquency & Dependency

•• Wards of Court. — Under La. Child. Code art. 897(D), the commitment of the juvenile determined to be a delinquent to the custody of the Department of Public Safety and Corrections could have been made with or without a recommendation that the juvenile be placed in alternative care facilities or be referred to appropriate placement resources; however, under La. Child. Code art. 908(A), the trial court was without authority to direct the Department of Public Safety and Corrections to provide particular treatment for the juvenile. State ex rel. S.T., 699 So. 2d 1128, 1997 La. App. LEXIS 2353 (Sept. 19, 1997), writ denied by La. 97-2627, 706 So. 2d 992, 1998 La. LEXIS 507 (La. Feb. 13, 1998).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Placement under probation with the Department of Public Safety and Corrections triggers the running of actual custody. However, if the sentence is illegal, judicial remedy is available through appeals process., OPINION NUMBER 00-122, La. Atty. Gen. Op. No. 2000-122; 2000 La. AG LEXIS 181.

Art. 897.1. Disposition after adjudication of certain felony-grade delinquent acts.

A. After adjudication of a felony-grade delinquent act based upon a violation of R.S. 14:30, first degree murder; R.S. 14:30.1, second degree murder; R.S. 14:42, aggravated rape; or R.S. 14:44, aggravated kidnapping; the court shall commit the child who is fourteen years or older at the time of the commission of the offense to the custody of the Department of Public Safety and Corrections to be confined in secure placement until the child attains the age of twenty-one years without benefit of parole, probation, suspension of imposition or execution of sentence, or modification of sentence.

B. After adjudication of a felony-grade delinquent act based upon a violation of R.S.14:64, armed robbery, the court shall commit the child who is fourteen years of age or older at the time of the commission of the offense to the custody of the Department of Public Safety and Corrections to be confined in secure placement for the length of the term imposed by the court at the disposition hearing without benefit of parole, probation, suspension of imposition or execution of sentence, or modification of sentence.

C. At least six months prior to the release of the child, the department shall prepare an individualized and thorough transitional plan that identifies the techniques, programs, personnel, and facilities that will be used to assist the child in achieving a successful return to his family and the community. A copy of the transitional plan shall be mailed to the court that ordered the disposition of commitment. (Acts 1993, No. 430, § 2; Acts 2004, No. 484, § 1, eff. Aug. 15, 2004.)

LSLI 2004 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute in Comment (a) to Art. 897.1 as amended by Acts 2004, No. 484, § 1, effective August 15, 2004, substituted “a new term that is defined in Article 116, as is secure detention facility” for “a new term that is defined in Article 116(24.2). For the definition of secure detention facility, see Article 116(24.1)” and in Comment (b) substituted “changes the law by authorizing” for “changes the law and by authorizing.”

2004 Amendments. — Acts 2004, No. 484, § 1, effective August 15, 2004, in (A) and (B), deleted “Notwithstanding any provision of law to the contrary” and made a related change at the beginning, inserted “who is fourteen years of age or older at the time of the commission of the offense,” substituted “confined in secure placement” for “placed within a secure detention facility,” and substituted “or modification of sentence” for “modification, or furlough” at the end; deleted “or R.S. 14:113, treason” following “aggravated kidnapping” in (A); and added (C).

COMMENTARY

Louisiana Official Revision Comments

2004. — (a) The 2004 amendment changes the law by limiting this Article to a child who was fourteen or older at the time of the commission of the offense. It also changes the law by authorizing the child to be confined in a secure placement rather than a secure detention facility. Secure placement is a new term that is defined in Article 116, as is secure detention facility. Secure placement is a new term that is defined in Article 116(24.2). For the definition of secure detention facility, see Article 116(24.1).

(b) The 2004 amendment changes the law by authorizing the department to grant the child a furlough when appropriate. R.S. 15:908(A) provides: “The temporary furlough is to serve as a rehabilitative tool to assist the child in maintaining family and community relations during the period of his commitment. A temporary furlough. .. is not to be considered a release from commitment and does not affect the jurisdiction of the juvenile court or the authority of the department as to the children granted a temporary furlough.”

(c) It provides for the creation of an individualized transition plan that will assist the child in making a successful shift from confinement to the community. Recognizing that children confined under Article 897.1 will have spent an extended number of years in some form of secure placement, the intent of this new provision is to ensure that a process of planning for the child’s future release occurs and sets measurable yet achievable goals both for the child’s benefit and the public’s well-being.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Crimes Against Persons

••• Robbery

•••• General Overview. — La. Child. Code Ann. art. 897.1(B) controlled the commitment of juvenile delinquent armed robbers, and thus, a sentence for two years with all but six months suspended for armed robbery in violation of La. Rev. Stat. Ann. § 14:6 was illegally lenient and reversed. State ex rel. A.M., 739 So. 2d 188, 1999 La. LEXIS 1720 (July 2, 1999).

Juvenile convicted of armed robbery was entitled to a disposition hearing under La. Child. Code Ann. art. 897.1(B) even though subdivision (A) required detention until his 21st birthday, because subdivision (B) was more specific than subdivision (A) and therefore controlled. State ex rel. C.D., 658 So. 2d 39, 1995 La. App. LEXIS 1980 (June 28, 1995).

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Where no evidence of the juvenile’s need for treatment or rehabilitation was adduced at his dispositional hearing following his adjudication of a felony-grade delinquent act, his disposition was error. State v. In the Interest of K.G., 778 So. 2d 716, 2001 La. App. LEXIS 15 (Jan. 24, 2001).

Where juvenile committed an aggravated rape in violation of La. Rev. Stat. Ann. § 14:42, a mandatory “juvenile life” sentence under La. Child. Code Ann. art. 897.1 was not unconstitutional as applied to defendant because it was not grossly out of proportion to the gravity of defendant’s conduct. State ex rel. A.A.S., 711 So. 2d 319, 1998 La. App. LEXIS 741 (Apr. 8, 1998), vacated by, remanded by La. 98-1505, 726 So. 2d 900, 1998 La. LEXIS 3109 (La. Oct. 16, 1998).

Juvenile convicted of armed robbery was entitled to a disposition hearing under La. Child. Code Ann. art. 897.1(B) even though subdivision (A) required detention until his 21st birthday, because subdivision (B) was more specific than subdivision (A) and therefore controlled. State ex rel. C.D., 658 So. 2d 39, 1995 La. App. LEXIS 1980 (June 28, 1995).

•• Sentencing

••• Confinement Practices. — Specific provision in La. Child. Code Ann. art. 897.1(B) affording discretion to a trial court as to the length of the term of commitment of a juvenile for armed robbery is controlling over La. Child. Code Ann. art. 897.1(A); while the juvenile’s term of commitment must be without benefit of parole, probation, suspension of imposition or execution of sentence, modification, or furlough, the length of the term is not mandatory, and a dispositional hearing is required to assess the aggravating and mitigating factors of La. Child. Code Ann. art. 901. State ex rel. D.L., 715 So. 2d 623, 1998 La. App. LEXIS 1646 (June 24, 1998).

Trial court did not abuse its discretion in ordering confinement not to exceed defendant’s 21st birthday after he was adjudicated a delinquent for committing armed robbery; although he was only 14 years old, his use of a firearm, his propensity to commit thefts, and his history of a string of criminal acts within a short time period showed his need for correctional confinement. State ex rel. D.L., 715 So. 2d 623, 1998 La. App. LEXIS 1646 (June 24, 1998).

Requirement in both La. Child. Code Ann. art. 897.1(A) and (B) that a trial court impose the term of commitment for armed robbery upon a juvenile without benefit of parole, probation, suspension of imposition or execution of sentence, modification, or furlough, as amplified by La. Rev. Stat. Ann. § 15:906(B), demonstrates an intention to impose serious consequences for serious crimes. State ex rel. D.L., 715 So. 2d 623, 1998 La. App. LEXIS 1646 (June 24, 1998).

Imposition of the term of confinement mandated by law was not an abuse of discretion where a child rape victim’s father testified that defendant threatened to kill him on the day that defendant raped his daughter, defendant had experienced disciplinary problems in school, he had been hospitalized for behavioral problems, and defendant was in need of a custodial environment. State ex rel. D.L.S., 706 So. 2d 187, 1998 La. App. LEXIS 26 (Jan. 21, 1998).

• Appeals

•• Standards of Review

••• Abuse of Discretion

•••• General Overview. — Imposition of the term of confinement mandated by law was not an abuse of discretion where a child rape victim’s father testified that defendant threatened to kill him on the day that defendant raped his daughter, defendant had experienced disciplinary problems in school, he had been hospitalized for behavioral problems, and defendant was in need of a custodial environment. State ex rel. D.L.S., 706 So. 2d 187, 1998 La. App. LEXIS 26 (Jan. 21, 1998).

FAMILY LAW

• Delinquency & Dependency

•• Delinquency Proceedings. — La. Child. Code Ann. art. 897.1(B) controlled the commitment of juvenile delinquent armed robbers, and thus, a sentence for two years with all but six months suspended for armed robbery in violation of La. Rev. Stat. Ann. § 14:6 was illegally lenient and reversed. State ex rel. A.M., 739 So. 2d 188, 1999 La. LEXIS 1720 (July 2, 1999).

GOVERNMENTS

• Legislation

•• Interpretation. — Specific provision in La. Child. Code Ann. art. 897.1(B) affording discretion to a trial court as to the length of the term of commitment of a juvenile for armed robbery is controlling over La. Child. Code Ann. art. 897.1(A); while the juvenile’s term of commitment must be without benefit of parole, probation, suspension of imposition or execution of sentence, modification, or furlough, the length of the term is not mandatory, and a dispositional hearing is required to assess the aggravating and mitigating factors of La. Child. Code Ann. art. 901. State ex rel. D.L., 715 So. 2d 623, 1998 La. App. LEXIS 1646 (June 24, 1998).

Requirement in both La. Child. Code Ann. art. 897.1(A) and (B) that a trial court impose the term of commitment for armed robbery upon a juvenile without benefit of parole, probation, suspension of imposition or execution of sentence, modification, or furlough, as amplified by La. Rev. Stat. Ann. § 15:906(B), demonstrates an intention to impose serious consequences for serious crimes. State ex rel. D.L., 715 So. 2d 623, 1998 La. App. LEXIS 1646 (June 24, 1998).

Art. 898. Duration of a disposition based on a felony-grade adjudication.

A. No judgment of disposition shall remain in force for a period exceeding the maximum term of imprisonment for the felony forming the basis for the adjudication. The court shall give a child credit for time spent in secure detention prior to the imposition of disposition.

B. When modification and parole is not prohibited by Article 897.1, if an order of commitment to custody of the Department of Public Safety and Corrections is subsequently modified and the child is placed on parole, the maximum term of parole shall be the remainder of the sentence originally imposed.

C. These maximums do not apply if:

(1) The child was under thirteen at the time of a commitment to custody of the Department of Public Safety and Corrections, in which case the judgment shall terminate upon the child’s reaching age eighteen.

(2) A portion of an order of commitment was suspended, when permitted by law, in which case the term of parole shall end when the time period so suspended has elapsed.

(3) The child is tried as an adult and is convicted of, or pleads guilty to a felony after having been committed to the Department of Public Safety and Corrections. In this instance, after sentencing, the department shall have the authority to keep the offender in custody according to terms of the juvenile disposition, or to transfer him to serve his adult sentence. The department shall retain such authority until the expiration of the juvenile commitment when, if not effected earlier, the individual will be transferred to begin serving the adult sentence.

(4) The judgment expires by its own terms, is modified when permitted by law, or is vacated.

(5) The child reaches age twenty-one.

(6) The child is ordered to participate in a juvenile drug court program operated by a court of this state, as a condition of probation, so long as the child is a full-time participant in such juvenile drug court program. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 1992, No. 705, § 1, eff. July 6, 1992; Acts 1993, No. 430, § 2; Acts 1995, No. 969, § 1; Acts 1995, No. 1158, § 1; Acts 2003, No. 334, § 1.)

2003 Amendments. — Acts 2003, No. 334, § 1, effective August 15, 2003, added (C)(6).

COMMENTARY

Louisiana Official Revision Comments

1995. — The purpose of this amendment to Paragraph C(8) is to insure that a lengthier disposition meted out by a juvenile court is not automatically superseded by a criminal court sentence for a later felony conviction. Even though the juvenile court disposition may be revived on completion of the criminal court sentence the juvenile court in its discretion may decide to modify its prior judgment, including its termination. See Art. 909.

1992. — This amendment to Paragraph A makes time credits for juvenile offenders consistent with those applicable to criminal offenders. According to C.Cr.P. Articles 900(A)(5) and 880, time served in secure detention must be credited, while time served on probation may be credited when calculating the duration of any sentence imposed.

1991. — a. The source of Paragraph A is C.J.P. Article 89(C).

b. The source of Paragraph B is C.J.P. Article 89(D).

c. The source of Subparagraph C(1) is C.J.P. Article 89(E). The source of Subparagraph C(2) is C.J.P. Article 89(A). The source of Subparagraph C(3) is C.J.P. Article 89(G). The source of Subparagraph C(4) is C.J.P. Article 89(A). The source of Subparagraph C(5) is C.J.P. Article 89(F)(1).
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CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Sentencing

••• Confinement Practices. — Pursuant to La. Child. Code Ann. art. 901(B), after adjudicating a child a delinquent a court was required to impose the least restrictive disposition authorized by La. Child Code Ann. arts. 897 through 900 that the court found was consistent with the circumstances of the case, the needs of the child, and the best interest of society. State ex rel. J.W., 669 So. 2d 584, 1996 La. App. LEXIS 470 (Feb. 23, 1996).

• Sentencing

•• Credits. — Case was remanded to the trial court with instructions to amend the commitment and minute entries of the disposition to reflect credit for time served in conformity with La. Child. Code Ann. art. 898(A); the appellate court recognized as an error patent the trial court’s failure to give credit for time served in juvenile cases. State ex rel. J. F., 851 So. 2d 1282, 2003 La. App. LEXIS 2253 (Aug. 6, 2003).

• Appeals

•• Standards of Review

••• Plain Error

•••• General Overview. — Review of the record of a juvenile proceeding for errors patent revealed that the trial court failed to give the child credit for time served, as required by La. Child. Code art. 898(A). In the Interest of L.C., 696 So. 2d 668, 1997 La. App. LEXIS 1741 (June 20, 1997).

Art. 899. Disposition after adjudication of a misdemeanor-grade delinquent act.

A. After adjudication of a misdemeanor-grade delinquent act, the court may:

(1) Reprimand and warn the child and release him into the custody of his parents either unconditionally or subject to such terms and conditions as deemed in the best interests of the child and the public.

(2) Reprimand and warn the child and release him into the custody of some other suitable person either unconditionally or subject to such terms and conditions as deemed in the best interests of the child and the public. The court shall, whenever practicable, select a person of the same religious faith as the child or his parents.

(3) Place the child on probation in the custody of his parents or other suitable person.

B. As conditions of probation, if ordered pursuant to Subparagraph A(3) of this Article:

(1) The court shall impose all of the following restrictions:

(a) Prohibit the child from possessing any drugs or alcohol.

(b) Prohibit the child from engaging in any further delinquent or criminal activity.

(2) The court may impose any other term and condition deemed in the best interests of the child and the public, including:

(a) A requirement that the child attend school, if the school admits the child.

(b) A requirement that the child or his parent or legal guardian perform court-approved community service activities. If feasible, the court-approved community service activities shall be conducted by the caretaker and child together.

(c) A requirement that the child make reasonable restitution to any victim for any personal or property damage caused by the child in the commission of the delinquent act.

(d) A requirement that the child participate in any program of medical or psychological or other treatment found necessary for his rehabilitation.

(e) A requirement suspending or restricting the child’s driving privileges, if any, for all or part of the period of probation. In such cases, a copy of the order shall be forwarded to the Department of Public Safety and Corrections, which shall suspend the child’s driver’s license or issue a restricted license in accordance with the order of the court.

(f) A requirement prohibiting the child from possessing a firearm or carrying a concealed weapon.

(g) A requirement that the child pay a monthly supervision fee of not less than ten nor more than one hundred dollars per month, payable to the Department of Public Safety and Corrections or other supervising agency, to defray the cost of supervision. The court may order a parent, tutor, guardian, or other person who is financially responsible for the care of the child to be responsible for payment of all or part of any supervision fee imposed.

C. The court may commit the child to the custody of a private or public institution or agency. When commitment is to be made to a private institution or agency, the court shall:

(1) Select one that has been licensed under state law, if licensure is required by law for such an institution or agency.

(2) Whenever practicable, select an agency or institution of the same religious faith as the child or his parents.

D. If the child is thirteen years of age or older at the time of the commission of the delinquent act, the court may commit the child to the custody of the Department of Public Safety and Corrections, with or without a recommendation that the child be placed in alternative care facilities through the department’s client placement process, or be referred to appropriate placement resources in the state available through other public or private agencies.

E. The court may impose but suspend the execution of the whole or part of any authorized order of commitment and place the child on probation subject to any of the terms and conditions authorized under Paragraph B of this Article. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 1992, No. 299, § 1; Acts 1992, No. 705, § 1, eff. July 6, 1992; Acts 2003, No. 567, § 1, eff. Aug. 15, 2003; Acts 2010, No. 314, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 314, in (B)(2)(b), added “or his parent or legal guardian” and added the second sentence.

2003 Amendments. — Acts 2003, No. 567, § 1, effective August 15, 2003, substituted “state available through other public or private agencies” for “Department of Social Services” at the end of (D).

COMMENTARY

Louisiana Official Revision Comments

1991. — a. The source of Subparagraphs A(1) and (2) is C.J.P. Article 83(A)(1). It has been divided in recognition of the fact that leaving a child in his parents’ custody and changing custody from the child’s parents to some other “suitable person” are two very different dispositions. The source of the last sentence of Subparagraph A(2) is C.J.P. Article 86(C). The source of Subparagraph A(3) is C.J.P. Article 83(A)(2).

b. Under the former law, there were no required mandatory conditions when probation was ordered upon a misdemeanor grade offense adjudication. Subparagraph B(1) has been added to emphasize the fact that criminal conduct must be avoided by the child while he is on probation.

c. The source of condition B(2)(a) is C.J.P. Article 83(A)(3). The source of condition B(2)(b) is C.J.P. Article 83(A)(7)(a). The source of condition B(2)(c) is C.J.P. Article 83(A)(7)(b) as interpreted by the jurisprudence. Condition B(2)(d) is new although it is a commonly imposed condition under the general catch-all authorization of C.J.P. Article 83(A)(8). Condition B(2)(e) is new. Its source is Code of Criminal Procedure Article 895(C). The source of Condition (F) is C.J.P. Article 83(B) extended to misdemeanors.

d. The source of Paragraph C is C.J.P. Article 86(B) and (C).

e. The source of Paragraph D is C.J.P. Article 83(A)(4).

f. The source of Paragraph E is C.J.P. Article 83(A)(7).
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CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Under former La. Code Juv. Proc. Ann. arts. 83 and 86 (now La. Child. Code art. 892 et seq.), the procedures for cases when a child has been adjudicated a delinquent by the court are set forth. State in Interest of Winstead, 385 So. 2d 311, 1980 La. App. LEXIS 3902 (Mar. 31, 1980).

•• Sentencing

••• Confinement Practices. — Pursuant to La. Child. Code Ann. art. 901(B), after adjudicating a child a delinquent a court was required to impose the least restrictive disposition authorized by La. Child. Code Ann. arts. 897 through 900 that the court found was consistent with the circumstances of the case, the needs of the child, and the best interest of society. State ex rel. J.W., 669 So. 2d 584, 1996 La. App. LEXIS 470 (Feb. 23, 1996).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Placement under probation with the Department of Public Safety and Corrections triggers the running of actual custody. However, if the sentence is illegal, judicial remedy is available through appeals process., OPINION NUMBER 00-122, La. Atty. Gen. Op. No. 2000-122; 2000 La. AG LEXIS 181.

Art. 900. Duration of a disposition based on a misdemeanor-grade adjudication.

A. No judgment of disposition shall remain in force for a period exceeding the maximum term of imprisonment for the offense which forms the basis for the adjudication, except that if the child is placed on probation, the term of probation may extend for a maximum of two years, or for such longer period of time as the child is a full-time participant in a juvenile drug court program operated by a court of this state, if such participation has been ordered by the court as a condition of the child’s probation. The court shall give a child credit for time spent in secure detention prior to the imposition of disposition.

B. If an order of commitment to the custody of the Department of Public Safety and Corrections is subsequently modified and the child is placed on parole, the maximum term of parole shall be the remainder of the sentence originally imposed.

C. These maximums do not apply if:

(1) A portion of an order of commitment was suspended, in which case the term of parole shall end when the time period so suspended has elapsed.

(2) The child commits a felony after having been committed to the custody of the Department of Public Safety and Corrections or while on probation and is tried as an adult and convicted or pleads guilty, in which case the judgment of disposition in the juvenile court shall terminate as of the date of conviction. The child shall earn no diminution of his felony sentence based upon time served under the order of disposition.

(3) The judgment expires by its own terms, is modified, or is vacated.

(4) The child reaches age twenty-one. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 1992, No. 705, § 1, eff. July 6, 1992; Acts 2003, No. 334, § 1.)

2003 Amendments. — Acts 2003, No. 334, § 1, effective August 15, 2003, inserted “or for such longer period of time as the child is a full-time participant in a juvenile drug court program operated by a court of this state, if such participation has been ordered by the court as a condition of the child’s probation” in (A).

COMMENTARY

Louisiana Official Revision Comments

1992. — This amendment to Paragraph A makes time credits for juvenile offenders consistent with those applicable to criminal offenders. According to C.Cr.P. Articles 900(A)(5) and 880, time served in secure detention must be credited, while time served on probation may be credited when calculating the duration of any sentence imposed.

1991. — a. The sources of Paragraph A are C.J.P. Article 89(B) and (C).

b. The source of Paragraph B is C.J.P. Article 89(D). Its provision dealing with the court’s finding of satisfaction of parole is better shifted to the articles governing modification of disposition.

c. The source of Subparagraphs C(1) and C(3) is C.J.P. Article 89(A). The source of Subparagraph C(2) is C.J.P. Article 89(G). The source of Subpara graph C(4) is C.J.P. Article 89(F)(1).
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CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Sentencing

••• Confinement Practices. — Juvenile’s placement in a non-secure treatment facility was protective custody to the department of public safety and corrections and not detention custody; the time spent at the facility should not have been calculated as time served toward the for sentence disturbing the peace. State ex rel. A.M., 821 So. 2d 116, 2002 La. App. LEXIS 1437 (May 15, 2002), writ denied by La. 2002-1641, 836 So. 2d 111, 2003 La. LEXIS 557 (La. Feb. 14, 2003).

Pursuant to La. Child. Code Ann. art. 901(B), after adjudicating a child a delinquent a court was required to impose the least restrictive disposition authorized by La. Child. Code Ann. arts. 897 through 900 that the court found was consistent with the circumstances of the case, the needs of the child, and the best interest of society. State ex rel. J.W., 669 So. 2d 584, 1996 La. App. LEXIS 470 (Feb. 23, 1996).

Art. 901. Disposition guidelines; generally.

A. In considering dispositional options, the court shall not remove a child from the custody of his parents unless his welfare or the safety and protection of the public cannot, in the opinion of the court, be adequately safeguarded without such removal.

B. The court should impose the least restrictive disposition authorized by Articles 897 through 900 of this Title which the court finds is consistent with the circumstances of the case, the needs of the child, and the best interest of society.

C. Commitment of the child to the custody of the Department of Public Safety and Corrections may be appropriate if any of the following exists:

(1) There is an undue risk that during the period of a suspended commitment or probation the child will commit another crime.

(2) The child is in need of correctional treatment or a custodial environment that can be provided most effectively by his commitment.

(3) A lesser disposition will deprecate the seriousness of the child’s delinquent act.

(4) The delinquent act involved the illegal carrying, use, or possession of a firearm.

D. The following grounds, while not controlling the discretion of the court, shall be accorded weight in its determination of suspension of the disposition or probation:

(1) The child’s delinquent conduct neither caused nor threatened serious harm.

(2) The child did not contemplate that his delinquent conduct would cause or threaten serious harm.

(3) The child acted under strong provocation.

(4) There were substantial grounds tending to excuse or justify the child’s delinquent conduct, though failing to establish a defense.

(5) The victim of the child’s delinquent conduct induced or facilitated its commission.

(6) The child or his family has compensated or will compensate the victim of his delinquent conduct for the damage or injury that the victim sustained.

(7) The child has no history of prior delinquency or has led a law-abiding life for a substantial period of time before the commission of the instant delinquent act.

(8) The child’s delinquent conduct was the result of circumstances unlikely to recur.

(9) The character and attitudes of the child indicate that he is unlikely to commit another delinquent act or crime.

(10) The child is particularly likely to respond affirmatively to probationary treatment.

(11) The commitment of the child would entail excessive hardship to himself or his family.

E. The general disposition guidelines set forth in Paragraphs A through D of this Article do not apply when a child has been adjudicated a delinquent for the violation of R.S. 14:30, first degree murder; R.S. 14:30.1, second degree murder; R.S. 14:42, aggravated rape; R.S. 14:44, aggravated kidnapping; or R.S. 14:64, armed robbery in accordance with Article 897.1.

F. State agencies shall fully cooperate with any court which has authority with respect to the placement of a child in foster care for the purpose of locating a parent of the child. Such cooperation shall include making available all information obtained from the Federal Parent Locator Service. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 1993, No. 430, § 2; Acts 1993, No. 634, § 1, eff. June 15, 1993; Acts 2007, No. 334, § 1, eff. Aug. 15, 2007.)

2007 Amendments. — Acts 2007, No. 334, § 1, effective August 15, 2007, added (F).

2004 Amendments. — Acts 2004, No. 484, § 1, effective August 15, 2004, deleted “or R.S. 14:113, treason” following “armed robbery” in (E).

COMMENTARY

Louisiana Official Revision Comments

1993. — Article 901(C)(4) is a new criterion which may justify the most serious sanction of commitment to the Department of Public Safety and Corrections.
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CRIMINAL LAW & PROCEDURE

• Criminal Offenses

•• Sex Crimes

••• Sexual Assault

•••• General Overview. — The juvenile court is required to impose the least restrictive disposition authorized by the code which is consistent with the circumstances of the case, the needs of the child, and the best interest of society under La. Child. Code Ann. art. 901B; however, the general disposition guidelines do not apply when a child has been adjudicated a delinquent for the violation of aggravated rape, in accordance with La. Child. Code Ann. art. 901E. State ex rel. A.A.S., 711 So. 2d 319, 1998 La. App. LEXIS 741 (Apr. 8, 1998), vacated by, remanded by La. 98-1505, 726 So. 2d 900, 1998 La. LEXIS 3109 (La. Oct. 16, 1998).

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — La. Child. Code Ann. art. 901C and D provide criteria by which the juvenile court may determine the appropriate disposition. State ex rel. K.H., 725 So. 2d 583, 1998 La. App. LEXIS 3637 (Dec. 16, 1998).

While the trial court failed to comply with the requirements of La. Child. Code art. 901 by not recording the considerations taken into account and the factual basis therefore in imposing the particular disposition chosen, the court did not remand because there was a fully developed record from which the court could ascertain an adequate factual basis for the disposition imposed. State in Interest of KH, 612 So. 2d 1036, 1993 La. App. LEXIS 82 (Jan. 20, 1993).

•• Sentencing

••• Confinement Practices. — Where excessive commitment is complained of in a juvenile proceeding, the record must be reviewed to determine whether the juvenile court imposed the least restrictive disposition considering the circumstances of the case, the child’s needs, and the best interest of society. State ex rel. K.H., 725 So. 2d 583, 1998 La. App. LEXIS 3637 (Dec. 16, 1998).

Under La. Child. Code Ann. art. 901, when the court considered the presentence report and testimony by defense witnesses before confining defendant until his 21st birthday, and the juvenile committed a serious offense, the trial court did not abuse its discretion in pronouncing the sentence. State v. J.M., 687 So. 2d 136, 1997 La. App. LEXIS 22 (Jan. 15, 1997), writ denied by La. 97-0734, 703 So. 2d 1298, 1997 La. LEXIS 3703 (La. Nov. 21, 1997).

Pursuant to La. Child. Code Ann. art. 901(B), after adjudicating a child a delinquent a court was required to impose the least restrictive disposition authorized by La. Child. Code Ann. arts. 897 through 900 that the court found was consistent with the circumstances of the case, the needs of the child, and the best interest of society. State ex rel. J.W., 669 So. 2d 584, 1996 La. App. LEXIS 470 (Feb. 23, 1996).

Pursuant to La. Child. Code Ann. art. 901(C), commitment of a child to the custody of the Department of Public Safety and Corrections for a maximum term was appropriate where the child had to have contemplated that his actions would cause serious harm, the child’s lifestyle made it likely that other offenses could be committted in the future, and a lesser disposition would depreciate the seriousness of the offenses and would be a mockery. State ex rel. J.W., 669 So. 2d 584, 1996 La. App. LEXIS 470 (Feb. 23, 1996).

Defendant’s six-month sentence for aggravated robbery was proper because defendant was on probation when he committed the violent offense of aggravated battery. State in Interest of Ruschel, 411 So. 2d 1216, 1982 La. App. LEXIS 7042 (Mar. 9, 1982).

• Sentencing

•• General Overview. — As La. Const. art. I, § 20 prohibited cruel, excessive, or unusual punishment, the juvenile court properly imposed the least restrictive disposition consistent with the circumstances of defendant’s case, his needs, and the best interest of society as per La. Child. Code Ann. art. 901(B) and (C), as determined by the factors of art. 901(D). State in the Interest of J.G., 641 So. 2d 633, 1994 La. App. LEXIS 2212 (July 26, 1994).

•• Appeals

••• General Overview. — Where excessive commitment is complained of in a juvenile proceeding, the record must be reviewed to determine whether the juvenile court imposed the least restrictive disposition considering the circumstances of the case, the child’s needs, and the best interest of society. State ex rel. K.H., 725 So. 2d 583, 1998 La. App. LEXIS 3637 (Dec. 16, 1998).

•• Cruel & Unusual Punishment. — Pursuant to the guidelines set forth in La. Child. Code Ann. art. 901(C), (D), a sixth month sentence of incarceration imposed against a juvenile convicted of simple battery was not found to be excessive because it was clear that the trial judge felt that the disposition imposed was the least restrictive disposition consistent with the circumstances of the case, the needs of the child, and the best interest of society. State ex rel. R.C., 683 So. 2d 782, 1996 La. App. LEXIS 2253 (Oct. 1, 1996).

• Appeals

•• Standards of Review

••• Abuse of Discretion

•••• General Overview. — Imposition of the term of confinement mandated by law was not an abuse of discretion where a child rape victim’s father testified that defendant threatened to kill him on the day that defendant raped his daughter, defendant had experienced disciplinary problems in school, he had been hospitalized for behavioral problems, and defendant was in need of a custodial environment. State ex rel. D.L.S., 706 So. 2d 187, 1998 La. App. LEXIS 26 (Jan. 21, 1998).

FAMILY LAW

• Delinquency & Dependency

•• Delinquency Proceedings. — Juvenile court’s disposition clearly complied with the guidelines of La. Child. Code art. 901 where the juvenile court’s reasons for the disposition were articulated and considered the circumstances of the case, the needs of defendant, and the best interest of society; hence, the disposition committing defendant, a 15-year-old juvenile, to the department of corrections until his 21st birthday for aggravated burglary and violating his probation was not excessive in light of his criminal history. State in the Interest of J.D.J., 661 So. 2d 519, 1995 La. App. LEXIS 2455 (Sept. 27, 1995).

GOVERNMENTS

• Legislation

•• Interpretation. — Specific provision in La. Child. Code Ann. art. 897.1(B) affording discretion to a trial court as to the length of the term of commitment of a juvenile for armed robbery is controlling over La. Child. Code Ann. art. 897.1(A); while the juvenile’s term of commitment must be without benefit of parole, probation, suspension of imposition or execution of sentence, modification, or furlough, the length of the term is not mandatory, and a dispositional hearing is required to assess the aggravating and mitigating factors of La. Child. Code Ann. art. 901. State ex rel. D.L., 715 So. 2d 623, 1998 La. App. LEXIS 1646 (June 24, 1998).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Feature: Justice in Louisiana: Indigent Defense: Juvenile Justice Project of Louisiana: Redefining The Role of The Advocate. 50 La Bar Jnl. 99 (August/September, 2002).

General Law Reviews. — Article: Second Aggressor Criminal Liability. 24 J. Juv. L. 247 (2004).

Art. 901.1. Probation and parole supervision fees.

A. When the court suspends the imposition or execution of sentence and places the child or his parent or both on supervised probation or grants the child supervised parole, and the probationer or parolee is to be supervised by the Department of Public Safety and Corrections or any other agency, the court shall order payment, as a condition of probation or parole, of a monthly supervision fee. The supervision fee imposed shall not exceed fifty dollars per month and shall be payable to the department or other supervising agency to defray the costs of supervision. These funds are only to supplement the level of funds that would ordinarily be available from regular state or other appropriations.

B. The parent is responsible for payment of any supervision fee imposed and is subject to contempt of court for failure to pay such fees. The parent shall not be subject to judicial sanctions for failure to pay supervision fees if the failure was due to financial inability to pay based upon reasonable expenses for the necessities of life. (Acts 1992, No. 705, § 1, eff. July 6, 1992; Acts 1995, No. 794, § 1; Acts 2012, No. 173, § 1, eff. Aug. 1, 2012; Acts 2012, No. 669, § 1, eff. Aug. 1, 2012.)

LSLI 2012 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute merged the duplicate amendments to Children’s Code Article 901.1 by Acts 2012, No. 173, § 1 and No. 669, § 1.

2012 Amendments. — The 2012 amendment by Act No. 173 substituted “not exceed fifty dollars” for “be not less than ten nor more than one hundred dollars” in the second sentence of (A).

The 2012 amendment by Act No. 669 substituted “not exceed fifty dollars” for “be not less than ten nor more than one hundred dollars” in the second sentence of (A).

COMMENTARY

Louisiana Official Revision Comments

1992. — This article reinstates the authority of the court contained in former C.J.P. Article 86.1 to order a parent to contribute to the costs of supervised probation or parole when his child has been placed on probation or parole.

Art. 902. Presence at disposition.

All parties shall be present when the court enters a judgment of disposition. Witnesses need not be present. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)

Art. 903. Judgment of disposition.

A. (1) Before entering a judgment of disposition, the court shall orally inform the child and shall state for the record the considerations taken into account and the factual basis therefor in imposing the particular disposition chosen.

(2) In every case or proceeding involving a judgment of disposition of a child, the court shall refrain from manifesting by any words or conduct, bias or prejudice based on race, sex, religion, national origin, age, or disability.

B. The court shall enter into the record a written judgment of disposition specifying all of the following:

(1) The offense for which the child has been adjudicated a delinquent.

(2) The nature of the disposition.

(3) The agency, institution, or person to whom the child is assigned.

(4) The conditions of probation, if applicable.

(5) Any other applicable terms and conditions regarding the disposition.

(6) The maximum duration of the disposition and, if committed to the custody of the Department of Public Safety and Corrections, the maximum term of the commitment.

C. The order of commitment may require the department to take physical custody of a child adjudicated a delinquent, committed to its custody pursuant to Article 897(D) or Article 899(D), and recommended by the court or the department for assignment to a secure program or facility, within fourteen days from the date of the court’s signing of the judgment of disposition when the child is in or is going to be placed in the physical custody of a parish juvenile facility. If a court modifies a judgment of disposition, in accordance with Chapter 17, and gives the department custody of the adjudicated delinquent, the provisions of this Article and R.S. 15:901 apply.

D. An extract of the minutes of court specifying the information required by Paragraph B of this Article and signed by the court shall be considered a written judgment of disposition.

E. The date of entry of the judgment of disposition shall be recorded on the judgment.

F. Upon request, a copy of the judgment of disposition shall be furnished to the parent. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 1992, No. 200, § 1; Acts 1993, No. 873, § 2; Acts 1997, No. 615, § 1, eff. July 3, 1997; Acts 2003, No. 762, § 1.)

2003 Amendments. — Acts 2003, No. 762, § 1, effective August 15, 2003, redesignated (A) as (A)(1); added (A)(2).

COMMENTARY

Louisiana Official Revision Comments

1991. — The source of Paragraph A is Code of Criminal Procedure Article 894.1(C). The source of Paragraphs B through E is C.J.P. Article 87(A) through (E).
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CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — La. Child. Code Ann. art. 903 does not authorize a juvenile court to order the Department of Public Safety and Corrections to provide one hour of counseling weekly to juvenile offender placed in the Department’s custody; where a juvenile court determined that a child was committed to the Department, the Department had the authority to determine where the child should be placed and the type of treatment, and the juvenile court could not order the Department to provide a particular type of treatment or placement. State ex rel. D.B., 739 So. 2d 918, 1999 La. App. LEXIS 2107 (June 25, 1999).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — A sentencing judge must use Art. 893 when suspending a sentence in a felony case unless another sentencing provision applies. In the absence of a provision allowing suspension for a particular case, then suspension is not allowed., OPINION No. 85-197, La. Atty. Gen. Op. No. 1985-197; 1985 La. AG LEXIS 594.

Art. 904. Court transmission of reports.

If the child is assigned to the custody of the Department of Public Safety and Corrections or to the custody of a public or private institution or agency, the court shall transmit with the judgment of disposition all relevant reports concerning the child. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)

Art. 905. Progress reports to court.

A. Any institution or agency to which a child is assigned, upon request, shall provide the court any information concerning the condition, supervision, treatment, or rehabilitation program of the child.

B. Any institution, agency, or person to which a child is assigned shall, not less than once every six months, report in writing the whereabouts and condition of the child to the judge who rendered the judgment of disposition. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)
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CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Juvenile court charged with the obligation to monitor a juvenile offender’s progress had authority to require written notification of any changes in his rehabilitation progress and could ordered tutoring where it would be in the juvenile’s best interests. State ex rel. R.F., 712 So. 2d 938, 1998 La. App. LEXIS 799 (Apr. 13, 1998), remanded by La. 98-1332, 726 So. 2d 14, 1998 La. LEXIS 2950 (La. Oct. 9, 1998), amended en banc by, remanded by La. App. 97-1056, 733 So. 2d 84, 1999 La. App. LEXIS 620 (La.App. 5 Cir. Mar. 16, 1999).


Art. 905.1. Academic plan for children committed to the Department of Public Safety and Corrections.

A. When a child is assigned to the secure custody of the Department of Public Safety and Corrections following an adjudication of delinquency, the department shall assess the child’s academic grade level using a research-based diagnostic tool within thirty days of the child’s admission to a secure care facility.

B. The department shall develop a written academic plan for the child based upon all of the following criteria for each individual child:

(1) Grade level diagnostic test results.

(2) Past academic performance.

(3) The individualized education plan or individualized learning plan, as applicable.

(4) The length of time the child will be in the department’s secure custody.

C. If the child tests at grade level or above, the individualized education plan or individualized learning plan shall be structured to allow the child to timely prepare for or earn a high school diploma, General Educational Development Certification or certificate of achievement from the Special School District, during the period the child is in the department’s secure custody.

D. If the child tests below grade level, the individualized education plan or individualized learning plan shall be structured, depending on the child’s abilities, to bring the child’s academic performance up to grade level or as reasonably close thereto as possible, during the period the child is in the department’s secure custody.

E. The department shall submit the individualized education plan or individualized learning plan to the court within forty-five days of the child’s admission to the secure care facility and a copy shall be provided to the parents or guardian of the child, the district attorney, and counsel for the child at the time it is submitted to the court.

F. A report on the child’s academic progress shall be included in the department’s quarterly report to the court.

G. Upon discharge from the department’s custody, a copy of the child’s academic plan and all progress reports shall be provided to the child’s parents or guardian. The department shall provide this information to the school or academic program in which the child is thereafter enrolled upon written request. (Acts 2012, No. 629, § 1, eff. June 7, 2012.)

Quoted Statutory Material. — Acts 2012, No. 629, § 2, provides that “The legislature finds the following:

“(A)(1) The Louisiana Office of Juvenile Justice, hereinafter referred to in this Section as “OJJ”, operates secure care facilities for youth adjudicated delinquent and placed in its custody for secure care by a court. There are three facilities for males and one for females. There is an alternative school at each facility.

“(2) R.S. 17:100.1 provides that an alternative school located in a secure care facility is a public school and, as such, it is included by the State Board of Elementary and Secondary Education in the formula used to determine the cost of the Minimum Foundation Program in all public elementary and secondary schools.

“(3) OJJ receives one hundred percent of the Minimum Foundation Program funding for each student in its care. Approximately three hundred students per year attend the alternative schools at OJJ facilities.

“(4) According to statistics compiled by the National Assessment of Adult Literacy (NAAL), nearly eighty-five percent of American youth in the juvenile court system are functionally illiterate and more than seventy percent of adult prison inmates cannot read above a fourth-grade level.

“(5) Improved literacy among youth in OJJ custody will provide a foundation for these young people’s future success and reduce juvenile delinquency recidivism rates.

“(B) Therefore, it is the public policy of Louisiana that education is one of the most important aspects of delinquency rehabilitation and that improving reading skills is of the highest priority for the juvenile justice system.

“(C) The purpose of this Act [Acts 2012, No. 629] is to implement the policy stated in Subsection (B) of this Section by providing a uniform system of measurement, accountability, and transparency regarding the academic progress of incarcerated youth to their parents, the courts, and to the public.”

Art. 906. Required review hearings; commitment to mental institution.

A. The medical staff of a mental institution to which a child is committed or placed by the Department of Health and Hospitals after the child has been found not guilty by reason of insanity or after a court determines that the child lacks mental capacity to proceed shall review the child’s record after the first sixty days, again after one hundred twenty days of commitment, and every one hundred eighty days thereafter.

B. The purpose of these reviews is to determine the child’s present mental condition and whether he is presently capable of being discharged, conditionally or unconditionally, or being placed on probation, without being a danger to others or himself, or is presently capable of proceeding.

C. The department or the superintendent of the private institution shall make such recommendations to the court as provided in Article 835 or Article 838. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — The source of this article is R.S. 15:211 (A), changed to be consistent with Jackson v. Foti, 670 F.2d 516 (5th Cir.1982) and with R.S. 28:56(1).
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FAMILY LAW

• Family Protection & Welfare

•• Children

••• General Overview. — Department of Public Safety and Corrections, Office of Youth Development, was improperly ordered by a Juvenile Court to provide transportation for the siblings and mother of a juvenile for visitation and to arrange group therapy and parenting classes for the mother under La. Child. Code Ann. arts. 672, 776, 779, 906, and 908 and La. Rev. Stat. Ann. § 15:901D(1) because the juvenile court had no statutory authority for such orders. State ex rel. J.H., 706 So. 2d 561, 1998 La. App. LEXIS 21 (Jan. 14, 1998).

Art. 907. Permanency planning for children committed to the Department of Public Safety and Corrections.

If the Department of Public Safety and Corrections makes a placement of a child committed to its legal custody in a foster home or child care institution for which the department claims funding under 42 U.S.C. § 672(c), it shall be subject to the permanency planning requirements of Chapters 13, 15, and 16 of Title VI, except that the time limitations for the preparation of case plans, and administrative and judicial reviews shall date from the time when such an initial placement is made. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — The source of this article is P.L. 96-272, 42 U.S.C.S.§672(c).

CROSS REFERENCES

Federal Law. — Foster care maintenance payments program. 42 U.S.C.S. § 672.

Art. 908. Care and treatment by department.

A. Except as provided in Article 906, the Department of Public Safety and Corrections shall have sole authority over the placement, care, treatment, or any other considerations deemed necessary from the resources that are available for children judicially committed to the department.

B. When care and treatment are to be provided by the department, either through facilities and programs operated by it or through contractual arrangements or through purchase of service arrangements for which the department provides funding, the child shall be committed to the department rather than to a particular institution or facility.

C. At least six months prior to the release of the child, the department shall prepare a written, individualized, and thorough transitional plan developed in collaboration with the child and any agency or department assuming his custody, care, or responsibility.

(1) The plan shall identify the programs, services, and facilities that will be used to assist the child in achieving a successful release from the department’s custody.

(2) A copy of the transitional plan shall be provided to the court, counsel for the child, and the district attorney.

(3) The transitional plan shall address the needs of the child, including but not limited to education, health, permanent connections, living arrangements, independent living skills, and employment.

(4) The department shall ensure that all records in its files relevant to securing needed services in the community in which the child will live shall be immediately transmitted to the appropriate service provider.

D. The court shall not divide legal and physical custody of a child when assigning custody to the department in accordance with this Article or in accordance with any other statute or provision of law. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 2012, No. 730, § 1, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 730 substituted “department” for “Department of Public Safety and Corrections” in the section heading; inserted (C); and redesignated former (C) as (D).

COMMENTARY

Louisiana Official Revision Comments

1991. — The source of this article is R.S. 13:1580 and C.J.P. 86(G). This article parallels Article 672 of Tide VI of this Code, child in need of care proceedings.

2012. — (a) Transition plans were originally required only for youth who had been adjudicated delinquent for an offense listed in Article 897.1. Transitional plans are now mandated for all youth in the custody of the Office of Juvenile Justice.

(b) The transitional plan form developed and used by the Department of Children and Family Services and by Youth Services, Office of Juvenile Justice, is available on the agencies’ websites.
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CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Juvenile court charged with the obligation to monitor a juvenile offender’s progress had authority to require written notification of any changes in his rehabilitation progress and could ordered tutoring where it would be in the juvenile’s best interests. State ex rel. R.F., 712 So. 2d 938, 1998 La. App. LEXIS 799 (Apr. 13, 1998), remanded by La. 98-1332, 726 So. 2d 14, 1998 La. LEXIS 2950 (La. Oct. 9, 1998), amended en banc by, remanded by La. App. 97-1056, 733 So. 2d 84, 1999 La. App. LEXIS 620 (La.App. 5 Cir. Mar. 16, 1999).

The juvenile court could not find a truant to be a delinquent and to commit the juvenile to the corrections department because a delinquent act was one designated to be a crime, and truancy was not a crime; while a habitual truant was classified as a child in need of supervision, such a child could not be deemed delinquent, and only delinquents, not truants, could be committed to the corrections department. State in Interest of Bellanger, 357 So. 2d 634, 1978 La. App. LEXIS 3551 (Mar. 20, 1978).

Marriage of a juvenile, and her resulting emancipation, did not deprive the juvenile court of its jurisdiciton over her, pursuant to former La. Rev. Stat. Ann. § 13:1580 (now La. Child. Code Ann. art. 908). State v. Cronin, 220 LA. 233, 56 So. 2d 242, 1951 La. LEXIS 986 (Dec. 10, 1951).

•• Sentencing

••• Confinement Practices. — Juvenile court exceeded its authority when it ordered the Louisiana Department of Public Safety and Corrections (DOC) to provide a specific treatment, namely art therapy, to a child in custody of the DOC, which had the sole authority under La. Rev. Stat. Ann. § 15:901D(1) and La. Child. Code Ann. art. 908A to make such decisions. State ex rel. L.A.H., 836 So. 2d 447, 2002 La. App. LEXIS 3969 (Dec. 20, 2002).

Under La. Child. Code art. 908(B), only the department of corrections, not the trial court, had the authority to order a particular type of treatment or placement for a juvenile in its custody; the statute gave full custody and treatment of the juvenile to the department of corrections. State ex rel. K.D., 730 So. 2d 1077, 1999 La. App. LEXIS 1094 (Apr. 1, 1999).

A juvenile delinquent’s commitment under former La. Rev. Stat. Ann. § 13:1580 (now La. Child Code Ann. art. 908) to the department of corrections for a period up to age 21 did not violate her federal constitutional rights by confining her past the age of majority, 18, as juvenile court jurisdiction was independent of a civil code definition of majority. State in Interest of McConnell, 364 So. 2d 1054, 1978 La. App. LEXIS 3128 (Oct. 30, 1978), writ of certiorari denied by 367 So. 2d 391, 1979 La. LEXIS 8104 (La. 1979).

FAMILY LAW

• Delinquency & Dependency

•• Dependency Proceedings. — Juvenile court exceeded its authority by ordering the Department of Health and Human Resources to abandon its case plan for a minor made pursuant to former La. Rev. Stat. Ann. § 13:1580 (now La. Child. Code Ann. art. 908) where the court did not approve of the placement because it only had the authority to remove a child from custody. In Interest of Norton, 444 So. 2d 319, 1983 La. App. LEXIS 10004 (Dec. 22, 1983).

Former La. Rev. Stat. Ann. § 13:1580 (now La. Child. Code Ann. art. 908) is the implementation statute which sets up the procedural guidelines for the court to follow when a child is within the purview of former La. Rev. Stat. Ann. § 13:1561 et seq. (now La. Child Code Ann. art 303) or, by implication, within La. Rev. Stat. Ann. § 14:403. State in Interest of Black, 310 So. 2d 174, 1975 La. App. LEXIS 3637 (Mar. 12, 1975), writ of certiorari denied by 313 So. 2d 829, 1975 La. LEXIS 3674 (La. 1975).

•• Wards of Court. — Under La. Child. Code art. 897(D), the commitment of the juvenile determined to be a delinquent to the custody of the Department of Public Safety and Corrections could have been made with or without a recommendation that the juvenile be placed in alternative care facilities or be referred to appropriate placement resources; however, under La. Child. Code art. 908(A), the trial court was without authority to direct the Department of Public Safety and Corrections to provide particular treatment for the juvenile. State ex rel. S.T., 699 So. 2d 1128, 1997 La. App. LEXIS 2353 (Sept. 19, 1997), writ denied by La. 97-2627, 706 So. 2d 992, 1998 La. LEXIS 507 (La. Feb. 13, 1998).

When the trial court determined that the care and treatment of the juvenile was to be provided by the Department of Public Safety and Corrections, the trial court was required to commit the juvenile to the Department rather than to a particular institution or facility, and under La. Child. Code art. 908(B) the trial court was without authority to direct the Department to provide particular treatment for the juvenile. State ex rel. S.T., 699 So. 2d 1128, 1997 La. App. LEXIS 2353 (Sept. 19, 1997), writ denied by La. 97-2627, 706 So. 2d 992, 1998 La. LEXIS 507 (La. Feb. 13, 1998).

• Family Protection & Welfare

•• Children

••• General Overview. — Department of Public Safety and Corrections, Office of Youth Development, was improperly ordered by a Juvenile Court to provide transportation for the siblings and mother of a juvenile for visitation and to arrange group therapy and parenting classes for the mother under La. Child. Code Ann. arts. 672, 776, 779, 906, and 908 and La. Rev. Stat. Ann. § 15:901D(1) because the juvenile court had no statutory authority for such orders. State ex rel. J.H., 706 So. 2d 561, 1998 La. App. LEXIS 21 (Jan. 14, 1998).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S.13:1569, 1570, 1577, 1578.1, 1580, 1699, 1809, 14:403, 17:226, 46:236.1, 46:1251, 1458, 1902, 1903, 1905, 1906 and 1907 Acts 257, 587 and 588 Act 257 (1978) amended and reenacted R.S.13:1578.1 deals with status offenders only by negative implication, in that it allows only juveniles charged with committing a delinquent act to be detained in a detention facility. Therefore, the only restriction place on a law enforcement agency when dealing with status offenders is that, as a general rule, such juvenile may not be place in detention facilities, OPINION No. 78-180, La. Atty. Gen. Op. No. 1978-180; 1978 La. AG LEXIS 236.

R.S. 13:1580; 13:1583; 13:1590, OPINION No. 78-944, La. Atty. Gen. Op. No. 1978-944; 1978 La. AG LEXIS 526.

Judges adjudicate and dispose of juveniles. The Departments of Public Safety & Corrections and Social Services are solely responsible for the placement, care and treatment of juveniles disposed to their custody., OPINION No. 88-274, La. Atty. Gen. Op. No. 1988-274; 1988 La. AG LEXIS 421.

Art. 908.1. AIDS and sexually transmitted diseases; victim’s testing and services.

When a juvenile is adjudicated a delinquent for a sexual offense as defined in R.S. 14:42 through 43.3, the provisions of R.S. 15:535(C) and (D) shall apply. (Acts 1993, No. 904, § 2; Acts 2008, No. 678, § 2, eff. Aug. 15, 2008.)

2008 Amendments. — Acts 2008, No. 678, § 1, effective August 15, 2008, substituted “14:42 through 43.3” for “14:42 through 43.4.”

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Survey: State Statutes Dealing with HIV and AIDS: A Comprehensive State-by-State Summary (2004 Edition). 13 Law & Sex. 1 (2004).

CHAPTER 17. MODIFICATION OF DISPOSITION.

Art. 909. Modification authority; in general.

Except as provided for in Article 897.1, after the entry of any order of disposition, the court retains the power to modify it, including changing the child’s legal custody, suspending all or part of any order of commitment, discharging conditions of probation, or adding any further condition authorized by Article 897(B) or 899(B). It may also terminate an order of disposition at any time while it is still in force. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 1993, No. 430, § 2.)
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CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — La. Child. Code Ann. art. 909 does not authorize a juvenile court to order the Department of Public Safety and Corrections to provide one hour of counseling weekly to juvenile offender placed in the Department’s custody; where a juvenile court determined that a child was committed to the Department, the Department had the authority to determine where the child should be placed and the type of treatment, and the juvenile court could not order the Department to provide a particular type of treatment or placement. State ex rel. D.B., 739 So. 2d 918, 1999 La. App. LEXIS 2107 (June 25, 1999).

• Appeals

•• Standards of Review

••• General Overview. — Trial court abused its discretion in denying the juvenile’s request to modify the disposition where, despite the lack of any opposition or contradictory unfavorable evidence, the trial court denied the motion without stating its reasons for so doing. State ex rel. C.H., 865 So. 2d 947, 2004 La. App. LEXIS 92 (Jan. 28, 2004).

FAMILY LAW

• Delinquency & Dependency

•• Delinquency Proceedings. — Under La. Child. Code art. 909, the court exceeded its authority to modify the general conditions of its disposition to the extent that it ordered specific training in the form of “one hour of tutoring per day extra, in addition to the regular program;” the Juvenile Court only had authority to modify the general conditions of the disposition to promote the juvenile’s overall welfare while in the Department’s custody by requiring the juvenile’s ability to be able to read at a certain level before his release, and/or to find that the individualized plan by the Department as presented was inadequate. State ex rel. R.F., 733 So. 2d 84, 1999 La. App. LEXIS 620 (Mar. 16, 1999).

Art. 910. Modification procedure; generally applicable.

A. Except as specially provided hereinafter in Articles 911 through 916, a motion for modification may be filed by the district attorney, the child, his parents, the custodian of the child, a probation officer, or the court. A motion for modification shall be in writing and shall set forth in plain and concise terms the facts supporting the modification.

B. Any motion to modify may be denied without a hearing.

C. When the motion to modify seeks the imposition of less restrictive conditions, the court may modify a judgment without a contradictory hearing.

D. When the motion to modify seeks the imposition of more restrictive conditions, the court shall conduct a contradictory hearing, except upon the waiver of the parties.

E. A judgment of disposition shall not be modified to release a child from the custody of a public or private mental institution or an institution for the mentally ill without three days prior notice to the district attorney and the institution.

F. If a judgment of disposition is modified, a copy of the minute entry reflecting the modification shall be served upon the district attorney, the child, his parent, and any person, institution, or agency to whom custody of the child is assigned. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — a. The sources of Paragraph A are C.J.P. Article 91(C) and (E) with the additional requirement that all modification motions be in writing.

b. The source of Paragraph B is C.J.P. Article 91(B).

c. The source of Paragraph C is C.J.P. Article 91(C).

d. The source of Paragraph D is C.J.P. Article 91(B).

e. The source of Paragraph E is C.J.P. Article 91(D).

f. The source of Paragraph F is C.J.P. Article 94.
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CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Juvenile Proceedings

••• General Overview. — Juvenile court charged with the obligation to monitor a juvenile offender’s progress had authority to require written notification of any changes in his rehabilitation progress and could ordered tutoring where it would be in the juvenile’s best interests. State ex rel. R.F., 712 So. 2d 938, 1998 La. App. LEXIS 799 (Apr. 13, 1998), remanded by La. 98-1332, 726 So. 2d 14, 1998 La. LEXIS 2950 (La. Oct. 9, 1998), amended en banc by, remanded by La. App. 97-1056, 733 So. 2d 84, 1999 La. App. LEXIS 620 (La.App. 5 Cir. Mar. 16, 1999).

• Appeals

•• Standards of Review

••• General Overview. — Trial court abused its discretion in denying the juvenile’s request to modify the disposition where, despite the lack of any opposition or contradictory unfavorable evidence, the trial court denied the motion without stating its reasons for so doing. State ex rel. C.H., 865 So. 2d 947, 2004 La. App. LEXIS 92 (Jan. 28, 2004).

Art. 911. Modification of dispositions while in custody of the department of public safety and corrections.

A. A motion filed by the Department of Public Safety and Corrections whereby the conditions of the disposition are sought to be made less restrictive shall be tried contradictorily against the district attorney, unless the district attorney files in the record an affidavit averring no opposition to the motion.

B. A judgment of disposition shall not be modified to release a child from the custody of the Department of Public Safety and Corrections unless three days’ prior notice is given to the district attorney and to the Department of Public Safety and Corrections. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)
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1991. — This article does not change the current law. The source of Paragraph A is C.J.P. Article 91(E). The source of Paragraph B is C.J.P. Article 91(D).

Art. 912. Resolution of grievances while under an order of commitment.

A. When committed to the custody of the department of Public Safety and Corrections, a child shall have the right to file a grievance concerning his care, custody, and control and have it resolved pursuant to Louisiana Administrative Code, Section 22::I:325, the administrative remedy procedure.

B. Upon exhausting his administrative remedies, any child who is still aggrieved by an adverse decision by the department may seek judicial review of that decision by applying, within thirty days after receipt of the department’s decision, to the juvenile court which entered the order of commitment.

C. If represented by counsel, the application shall be in the form of a petition. If unrepresented, the child may secure court review by writing a letter to the court outlining the facts of his complaint and the steps he had taken to secure administrative redress of his grievance.

D. If the court concludes that all administrative remedies have been exhausted and that the child’s grievance appears to have merit, it shall proceed to schedule a contradictory hearing to resolve the grievance. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)
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1991. — This article is new and changes the current law to avoid equal protection problems arising under the federal Civil Rights of Institutionalized Persons Act (CRIPA), 41 U.S.C.§1997. R.S. 15:1171 authorizes the Department of Public Safety and Corrections to adopt an administrative remedy procedure at each of its adult and juvenile institutions. Section 22::I:325 was subsequently promulgated by the Department. However, although R.S. 15:1177 creates a right of judicial review of any grievance which remains after exhaustion of administrative remedies by an adult inmate, it does not recognize such a right for institutionalized juveniles.

Art. 913. Revocation of probation; procedure; evidence.

A. A motion filed to revoke a child’s probation shall be accompanied by a supporting affidavit specifying the claimed violations which form the basis of the revocation. The child shall be entitled to a copy of the motion and supporting affidavit.

B. Unless the child waives his right, the court shall conduct a contradictory hearing. At this hearing, the child shall be entitled to:

(1) The right to confront and cross-examine adverse witnesses.

(2) The right to appear in person and to present witnesses in his own behalf.

(3) The right to have the state bear the burden of providing by clear and convincing evidence that he violated a condition of his probation which was contained in the order of disposition.

C. The hearing may be more informal and summary than an adjudication hearing. Consistent with the child’s constitutional rights and the burdens upon the prosecution which full compliance with the Code of Evidence might otherwise entail, the court shall have discretion in the receipt and consideration of proffered evidence.

D. An order revoking probation shall comply with the requirements of Article 903. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 1995, No. 1158, § 1.)
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1995. — Article 913(A) has been amended to require that supporting affidavits accompany a motion for probation revocation, copies of which must be made available to the child. See State v. Johnson, 602 So.2d 729 (5th Or., 1992).

1991. — The Code of Juvenile Procedure does not expressly refer to probation revocation hearings, even though they are perhaps the most common type of modification hearing. This article and the next two articles are intended to fill this gap. The basic source of Paragraph A is C.J.P. Article 92. The source of Paragraph B is Gagnon v. Scarpelli, 411 U.S. 778 (1973), which established the minimum due process rights which must be honored at a probation revocation hearing. Paragraph C is new and is based upon the balancing principles enunciated in Gagnon, State v. Harris, 312 So.2d 643 (La.1975), and Article 1101(B) of the Code of Evidence.

Art. 914. Probation violation; sanctions including revocation.

A. Except as provided in Paragraph B of this Article, if the court finds that the child has violated a condition of his probation, it may, consistent with the best interests of the child and the public, do any of the following:

(1) Reprimand and warn the child.

(2) Order that supervision be intensified.

(3) Impose additional conditions to the probation.

(4) Extend the period of probation, provided the total amount of time served by the child on probation for any one offense shall not exceed the maximum period of probation authorized by Articles 898 and 900.

(5) Order that probation be revoked and execute the suspended sentence.

B. If the probation violation is the illegal or unlawful possession of a firearm, probation revocation is mandatory, and the child shall be committed to the custody of the Department of Public Safety and Corrections.

C. For repeated violations of a judgment of disposition, the court may also find the child in direct or constructive contempt of court and commit him to a juvenile detention center or other licensed facility, provided that the child shall not be physically housed in the same dormitory, room, or area used to house children adjudicated delinquent for behavior other than direct or constructive contempt. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992.)
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1991. — The sources of Paragraph A are code of Criminal Procedure Article 900 and C.J.P. Article 93. The source of Paragraph B is C.J.P. Article 83(B). Paragraph C tracks the language used in C.J.P. Article 83(A) (9). “Constructive contempt” is defined in Chapter 2 of Title XV of this Code.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — C.Cr.P. Art. 895.1, OPINION No. 82-697, La. Atty. Gen. Op. No. 1982-697; 1982 La. AG LEXIS 384.

A probation term may not be kept active past the normal expiration unless the imposition of sentence was originally suspended by the Court., OPINION No. 84-550, La. Atty. Gen. Op. No. 1984-550; 1984 La. AG LEXIS 270.

Art. 915. Probation revocation; limitations upon restraint.

A. When revoking a previous order of probation, the court may reinstate the original suspended or deferred disposition order and commit the child to the Department of Public Safety and Corrections for the term of that order, with credit for any time served in secure detention prior to the revocation hearing and with or without credit for time served on probation, in the discretion of the court. In no event shall the term of commitment exceed the maximum term of imprisonment for the offense forming the basis for the original adjudication.

B. When finding a child in direct or constructive contempt of court, commitment for each contempt shall not exceed fifteen days, including time spent in detention for the contempt prior to adjudication for contempt.

C. When the conduct alleged as the basis for probation revocation also constitutes a delinquent act, a petition shall be filed and an adjudication hearing scheduled for resolution of the new offense. If the child is adjudicated delinquent on the new petition, the order of disposition may include any sanction authorized by this Title as well as the revocation of the child’s probation and imposition of any suspended disposition originally ordered. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 1992, No. 705, § 1, eff. July 6, 1992.)
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1992. — This amendment to Paragraph A requires that credit be given for time served in secure detention prior to the revocation hearing, while permitting credit for time served on probation prior to the hearing, in keeping with similar limitations found in Code of Criminal Procedure Articles 900(A)(5) and 880.

1991. — a. Paragraph A is patterned upon Code of Criminal Procedure Article 900. It is new, although consistent with the provisions of C.J.P. Article 89(B) and (C).

b. The source of Paragraph B is C.J.P. Article 83(A)(9).

c. Paragraph C is new. This is the position recommended by all three national policy advisory groups: National Advisory Committee to the Office of Juvenile Justice and Delinquency Prevention (Standards for the Administration of Juvenile Justice (Stnd. 3.1810 (1980)); the IJA-ABA Joint Commission on Juvenile Justice Standards (Stnd. 5.1 (1980)); and the National Advisory Committee on Criminal Justice Standards and Goals (Report of the Task Force on Juvenile Justice and Delinquency Prevention, Stnd. 14.22 (1976)).
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CRIMINAL LAW & PROCEDURE

• Juvenile Offenders

•• Sentencing

••• Confinement Practices. — Under La. Child. Code art. 915, the court has discretion to give a juvenile credit for time served while on probation and in non-secure placement; therefore, when the facility a juvenile was placed in was not considered a secure detention facility, the court was not mandated by law to allow credit for time served there. State ex rel. A.H., 793 So. 2d 362, 2001 La. App. LEXIS 1714 (June 27, 2001), writ denied by La. 2001-2718, 807 So. 2d 247, 2002 La. LEXIS 314 (La. Jan. 25, 2002), writ denied by La. 2001-2733, 807 So. 2d 247, 2002 La. LEXIS 315 (La. Jan. 25, 2002).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — C.Cr.P. Art. 895.1, OPINION No. 82-697, La. Atty. Gen. Op. No. 1982-697; 1982 La. AG LEXIS 384.

A probation term may not be kept active past the normal expiration unless the imposition of sentence was originally suspended by the Court., OPINION No. 84-550, La. Atty. Gen. Op. No. 1984-550; 1984 La. AG LEXIS 270.

Art. 916. Modification of a mental health commitment.

A. In cases where a child has been committed to the Department of Health and Hospitals, office of behavioral health, or private mental institution, or an institution for the mentally ill, the court may also modify the judgment on motion of the department or superintendent of a private mental institution.

B. In cases in which a child has been adjudicated a delinquent, a judgment of disposition shall not be modified to release a child from the custody of the Department of Health and Hospitals, office of behavioral health, or private mental institution or an institution for the mentally ill without three days prior notice to the district attorney and the department or other institution.

C. Notwithstanding any provisions of law to the contrary, in cases in which a child has not been adjudicated a delinquent and has been found to be insane at the time of the offense, a child shall not be released from the custody of the Department of Health and Hospitals, office of behavioral health, or private mental institution, or an institution for the mentally ill except upon order of the court after motion and contradictory hearing. (Acts 1991, No. 235, § 8, eff. Jan. 1, 1992; Acts 2009, No. 384, § 5, eff. July 1, 2010.)

LSLI 2009 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “office of behavioral health” for “office of mental health” three times.

COMMENTARY
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1991. — a. This provision permits the court to make the determination to release an insane child from hospitalization so that appropriate plans can be made for him. This is consistent with the provisions of Code of Criminal Procedure Article 655.

b. The source of Paragraph B is C.J.P. Article 91(D).

CHAPTER 18. EXPUNGEMENT.

Art. 917. Expungement; generally.

A person seventeen years of age or older may move for expungement of records of juvenile criminal conduct pursuant to this Chapter. (Acts 1997, No. 1127, § 1, eff. July 14, 1997.)
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1991. — a. Paragraph A reiterates the requirements of C.J.P. Article 124. The requirement of no adjudication of delinquency for the commission of a felony may include situations wherein an adjudication was never reached, including: charges not filed, charges refused, informal adjustment agreement completed, petition dismissed, case continued without date. It may also include adjudications for misdemeanor offenses.

b. Paragraph B recites the requirement of the first sentence of C.J.P. Article 125. The term “expungement” has been substituted for the term “destruction.” This is consistent with common practice and criminal procedure.
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• Juvenile Offenders

•• Juvenile Proceedings

••• Records. — Expungement of juvenile records is governed by La. Child. Code Ann. art. 917 et seq., and it does not provide the juvenile with the automatic expungement as La. Rev. Stat. Ann. § 44:9(B) does; instead the Children’s Code provides for a contradictory proceeding against the state and provides the juvenile judge with some discretion in the granting of an order for expungement. Consequently, the adult expungement procedure is considerably more liberal than the juvenile expungement. State v. Mitchell, 650 So. 2d 832, 1995 La. App. LEXIS 246 (Feb. 10, 1995).

Art. 918. Grounds.

A. Records concerning conduct or conditions that did not result in adjudication may be expunged.

B. Records concerning conduct or conditions that resulted in a misdemeanor adjudication may be expunged only if two or more years have elapsed since the person satisfied the most recent judgment against him.

C. Records concerning conduct or conditions that resulted in a felony adjudication may be expunged only if:

(1) The adjudication was not for murder, manslaughter, any sexual crime, kidnapping, or armed robbery.

(2) Five or more years have elapsed since the person satisfied the most recent judgment against him.

(3) The person has no criminal court felony convictions and no criminal court convictions for misdemeanors involving a weapon.

(4) The person has no outstanding indictment or bill of information charging him.

D. Records concerning conduct or conditions that resulted in a misdemeanor or felony adjudication for R.S. 14:82, 83.3, 83.4, 89, or 89.2 may be expunged upon petition to the court and upon a showing that, during the time of the commission of the offense, the person seeking the expungement was a victim of trafficking of children for sexual purposes pursuant to R.S. 14:46.3(E) provided that the person has no outstanding indictment or bill of information charging him. (Acts 1997, No. 1127, § 1, eff. July 14, 1997; Acts 2012, No. 446, § 6, eff. Aug. 1, 2012.)

2012 Amendments. — The 2012 amendment by Act No. 446 added (D).
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1991. — Paragraph A reflects the policy that motions are to be made in writing and is consistent with criminal procedure provisions. Paragraph B simply restates C.J.P. Article 127. Paragraph C reflects the requirements found in the first sentence of C.J.P. Article 125, and in R.S. 44:9(C). The right to waive a contradictory hearing is new but reflects current practice.

Art. 919. Procedure for expungement.

A. A person seventeen years of age or older may move for the expungement of records and reports concerning the person’s juvenile criminal conduct or conditions.

B. The motion for expungement must be in writing and must state facts that constitute grounds for expungement under Article 918.

C. The motion for expungement must be filed with the court possessing the records the person seeks to expunge, or with the court having jurisdiction over the arresting agency.

D. The motion must be served personally or by domiciliary service or by certified mail on the district attorney, the clerk of the court whose records are sought to be expunged, and the head of any agency whose reports and records are sought to be expunged, including but not limited to the Federal Bureau of Investigation, the Louisiana Bureau of Criminal Identification and Information, the Department of Public Safety and Corrections, and local law enforcement agencies.

E. Unless waived by consent of the parties, a contradictory hearing must be conducted with the district attorney and any agency whose records are sought to be expunged.

F. If the court finds that the grounds have been established, and that the person is entitled to expungement, the court may order expungement. (Acts 1997, No. 1127, § 1, eff. July 14, 1997.)
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1991. — The substance of Paragraph (1) was found in C.J.P. Article 124. The substance of Paragraph (2) was contained in C.J.P. Article 125. Although expungement is mandatory in the criminal court upon such a showing, this article continues the position of the Code of Juvenile Procedure that such orders are within the discretion of the juvenile court.

Art. 920. Order of expungement; court records.

A. An order for the expungement of juvenile court records must be in writing and, except as hereinafter provided, must require that the clerk of court destroy all records relating to the conduct or conditions referred to in the motion for expungement, including but not limited to pleadings, exhibits, reports, minute entries, correspondence, and all other documents.

B. References, documents, recordings, or other materials that cannot be destroyed may be maintained. Under no circumstances may any undestroyed information be released.

C. The court may maintain a confidential record, such as a minute entry, of the fact of an adjudication. This information may be released only upon written motion of a court exercising criminal jurisdiction over the person whose record is sought and then only for the purposes authorized by the Code of Criminal Procedure. (Acts 1997, No. 1127, § 1, eff. July 14, 1997.)
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1991. — This article elaborates upon the substance of C J.P. Article 128(A)(2) and the meaning of “destruction.”

Art. 921. Order of expungement; agency records.

A. An order for the expungement of juvenile records must be in writing and must require that both of the following occur:

(1) Except as otherwise provided by law, all officials, agencies, institutions, boards, systems, and law enforcement offices, and their employees, agents, and consultants, destroy all reports and records whether on microfilm, computer memory device, or tape, or any other photographic, fingerprint, or any other information of any kind and all kinds or descriptions relating to the conduct or conditions referred to in the motion for expungement.

(2) Any and all such agencies and law enforcement offices file an affidavit with the court attesting to the fact that such records have been destroyed and that no notation or references have been retained in any central depository which will or might lead to the inference that any record ever was on file with that agency or law enforcement office.

B. The order must specify the time within which the destruction is to be effected. The order must also specify the limitations on information which may be maintained in accordance with this Article.

C. An order for expungement must be served in the manner provided for service of the motion on both the district attorney and the head of the agency whose reports or records are to be destroyed.

D. A copy of the judgment ordering destruction may be maintained by the custodian of reports and records of the agency or office. However, the custodian must not disclose the fact that such judgment is maintained or that the destroyed reports or records previously existed to anyone except upon written order of the court. (Acts 1997, No. 1127, § 1, eff. July 14, 1997.)
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1991. — The requirement that an order of expungement be in writing is found in C.J.P. Article 128. Subparagraphs A(1) and (2) use language taken from R.S. 44:9(A)(2). Subparagraph A(2) restates C.J.P. Article 128(C), but makes the affidavit mandatory, consistent with criminal procedure. Paragraph B is a rephrasing of C.J.P. Article 128(B). Paragraph C restates C.J.P. Article 128(A). Paragraph D combines the substance of C.J.P. Article 128(D) and (E).

Art. 922. Expungement order; effect.

Except for the limited purposes stated in Articles 920 and 921, upon an order of expungement, the conduct and conditions expunged are considered nonexistent and are to be treated as such upon inquiry. (1997 Acts, No. 1127 (SB 1252), § 1, eff. July 14, 1997)
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1991. — This article is based upon C.J.P. Article 128(E). Its purpose is to provide guidance to court administrative personnel, agencies, and juveniles when, after an expungement order, information is requested about the existence of a juvenile court record.
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CHAPTER 1. PRELIMINARY PROVISIONS.

Art. 951. Purpose.

The purpose of this Title is to facilitate and expedite proceedings involving minor traffic offenses. The intent of this Title is to recognize both the state’s strong interest in protecting the public safety through the imposition of reasonable regulations on the operation of motor vehicles and the due process rights of children accused of traffic violations. (Acts 1991, No. 235, § 9, eff. Jan. 1, 1992.)
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1991. — This article is new, though it expresses the policies which underlay former Code of Juvenile Procedure Chapter 23, “Traffic Violations.” In the Code of Juvenile Procedure, many of the procedural safeguards required for the processing of delinquency proceedings were abrogated for hearings involving relatively minor traffic offenses by juveniles. That policy is continued in the provisions of this Title. Since the permitted dispositions upon a traffic violation adjudication are limited to alternatives which do not impinge on the liberty interests of the child to the extent that delinquency dispositions do, this differential treatment appears to be constitutional. However, fundamental due process is afforded each accused traffic violator by requirements of notice, the taking of evidence under oath, confrontation, the right to summon witnesses, the opportunity to be heard, and the right to appeal an adverse decision.

Art. 952. General applicability.

Except as otherwise specified in this Title, all provisions of the Children’s Code remain applicable. (Acts 1991, No. 235, § 9, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — This article is new. Its purpose is to indicate that if a particular issue is not resolved by the articles of this Title, the generally applicable provisions of Titles I, III, and IV may be used. According to Article 104 of this Code, the provisions of the Code of Civil Procedure will govern any remaining unresolved issues.

CHAPTER 2. TRAFFIC JURISDICTION; CITATION.

Art. 953. Scope of traffic jurisdiction.

Traffic violation means any violation of a statute or ordinance regulating traffic, except the following criminal offenses:

(1) Vehicular homicide.

(2) Vehicular negligent injuring.

(3) Unauthorized use of a movable.

(4) Operating a vehicle while intoxicated.

(5) Reckless operation of a vehicle.

(6) Hit and run driving. (Acts 1991, No. 235, § 9, eff. Jan. 1, 1992.)
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1993. — Because no special venue provision is included in this title, the general venue provision contained in Article 314 applies to traffic violation proceedings. Art. 952. The enumerated six offenses are delinquent acts which are governed by the venue provision of Article 805.

1991. — a. The source of this article is C.J.P. Article 13(8). There is no change in substantive law. According to the source statute, the definition of “Traffic violation” excluded driving offenses “defined in the Criminal Code found in Chapter 1 of Title XIV of the Revised Statutes.” The six offenses enumerated in this article are those found in that Chapter.

b. The elements of these offenses are detailed in the Criminal Code as follows: “vehicular homicide” (R.S. 14:32.1); “vehicular negligent injuring” (R S. 14:39.1); “unauthorized use of a movable” (R.S. 14:68); “operating a vehicle while intoxicated” (R.S. 14:98); “reckless operation of a vehicle” (R.S. 14:99); and “hit and run driving” (R.S. 14:100).

c. If the commission of any of these six offenses is alleged, a delinquency proceeding must be initiated pursuant to Title VIII. The definition of “delinquent act” excludes “traffic violations,” and thus includes these more serious traffic offenses. Article 804(3).

Art. 954. Traffic violations adjudicated on citation; petition not required.

In cases of traffic violations, a petition is not required. The child may be summoned to appear and the case may be instituted with a uniform traffic citation. The citation shall describe in general terms the nature of the violation. The citation or summons may direct the child to bring a parent with him when he appears. (Acts 1991, No. 235, § 9, eff. Jan. 1, 1992.)

CHAPTER 3. JUVENILE TRAFFIC REFEREES.

Art. 955. Traffic violations; referral to juvenile traffic referee.

The court may, by local rule, refer cases of traffic violations to a juvenile traffic referee for adjudication and disposition. (Acts 1991, No. 235, § 9, eff. Jan. 1, 1992.)
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1991. — The source of this article is C.J.P. Article 110. The required qualifications for the appointment of juvenile traffic referees are governed by Article 422 of this Code.

Art. 956. Authority of juvenile traffic referee.

A. A juvenile traffic referee shall have the authority including but not limited to the following:

(1) To administer oaths.

(2) To compel the attendance of witnesses and issue subpoenas.

(3) To take testimony.

(4) To make a record of the hearing.

B. The referee’s exercise of control over traffic proceedings through punishment for contempt of court shall be limited to the following:

(1) The referee may make a recommendation to any judge of the court exercising juvenile jurisdiction that the child be charged with a direct or constructive contempt of court, as otherwise governed by Chapter 2 of Title XV.

(2) Failure to comply with a subpoena, without reasonable excuse, proof of service of which appears of record, constitutes a direct contempt of the court which issued the subpoena. The referee may order the witness attached and brought to court forthwith or on a designated day. If an order of attachment is issued, it may be executed in any parish by the sheriff of the parish from which the attachment was issued, or by the sheriff of the parish where the witness is found. (Acts 1991, No. 235, § 9, eff. Jan. 1, 1992.)
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1991. — This article is new. It enumerates the specific powers of the hearing officer (referee) consistent with authority statutorily provided for child support hearing officers. R.S. 46:235.5(C) and 13:1596(F)(3). Attachment for failure to comply with a subpoena is consistent with Code of Criminal Procedure Article 737 and Code of Civil Procedure Article 1357.

CHAPTER 4. APPOINTMENT OF COUNSEL.

Art. 957. Appointment of counsel.

The juvenile court or traffic referee may appoint an attorney to represent the child whenever appointment of counsel is required in the interests of justice. (Acts 1991, No. 235, § 9, eff. Jan. 1, 1992.)
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1991. — This article changes prior law. Under C.J.P. Article 95(B), appointment of counsel was apparently mandatory since counsel was required in “any other proceeding” in addition to delinquency cases. In Argersinger v. Hamlin, 407 U.S. 25 (1972). the Supreme Court limited its holding to a requirement that counsel be appointed if the accused faces a potential loss of liberty. Even under prior law, appointment of counsel was typically waived in traffic violation proceedings. This article reverses the presumption that counsel is essential to a just determination of the accusation. However, it permits the court to insist upon the appointment of counsel to represent the child if it deems that counsel is “required in the interests of justice.”

CHAPTER 5. DISPOSITION.

Art. 958. Disposition immediately following adjudication.

A. In cases of traffic violations, the court or juvenile traffic referee may dispense with a predisposition investigation and enter a judgment of disposition immediately following adjudication if there is sufficient information in the record to enable the court or referee to determine a fair and just disposition of the case.

B. Judgments of disposition in traffic cases may be evidenced by a minute entry. (Acts 1991, No. 235, § 9, eff. Jan. 1, 1992.)

Art. 959. Disposition of traffic violations.

If the court or juvenile traffic referee finds that the child committed a traffic violation, the court or referee may:

(1) Suspend the child’s driver’s license for a specific or indefinite period.

(2) Revoke the child’s driver’s license.

(3) Restrict the child’s driving privileges to driving at specified times, under specified conditions, or for specified purposes.

(4) Order the child to attend traffic school or to receive additional driving instruction.

(5) Order inspection of a motor vehicle and correction of any deficiencies.

(6) Require public liability insurance coverage as a condition of the child’s driving.

(7) Impose a fine not exceeding two hundred dollars payable immediately or over a period of time.

(8) Place the child on probation.

(9) Make such other disposition or combination of dispositions as it deems to be in the best interests of the child. (Acts 1991, No. 235, § 9, eff. Jan. 1, 1992.)
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1991. — The source of this article is C.J.P. Article 112. There has been no substantive change. Dispositional alternative (9) simply replaces former language empowering the court to impose “other decrees authorized by this Code.” Upon an adjudication of delinquency, whether or not it is based upon a traffic offense, the court is also authorized to impose similar restrictions upon a child’s driving privileges. See Article 885, 897(B)(2)(e) and 899(B)(2)(e).

CHAPTER 6. TRAFFIC CASES HEARD BEFORE JUVENILE TRAFFIC REFEREE; APPEAL TO COURT.

Art. 960. Traffic cases heard before juvenile traffic referee; appeal to court.

A. In cases of traffic violations, the child may appeal to the court from a judgment of the juvenile traffic referee. Such an appeal shall be filed within three days of the judgment of disposition.

B. On appeal, the case shall be tried de novo, and there shall be no further appeal. (Acts 1991, No. 235, §9, eff. Jan. 1, 1992.)
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1991. — The source of this article is C.J.P. Article 113. The source law has been changed to provide that the case shall be tried de novo on appeal. This parallels R.S. 13:1452.1, the statute which governs appeals from decisions of traffic hearing officers in adult cases. Accordingly, the language of C.J.P. Article 113 which required that the referee submit a written summary to serve as the record on appeal has been deleted.
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1446. Record; transcription.

1447. Burden of proof; order.

1448. Discharge; revocation.

1449. Notice of court action.

1450. Advisement of rights.

1451. Conversion to voluntary status.

1452. Mandatory review of commitments.

1453. Reports to court.

1454. Hearing to determine continued involuntary commitment.

1455. Discretion of director.

1456. Appeal; writs.

1457. Right of habeas corpus.

1458. Conditional discharge.

1459. Review by MHAS.

CHAPTER 10. PARENTAL ADMISSION.

1460. Parental admission of minor; objection request for discharge.

1461. Advice of rights.

1461.1. Communication with parent or guardian of minor child.

1462. Objection to admission by the minor who has been admitted.

1463. Physician’s certificate for a minor.

CHAPTER 11. VOLUNTARY ADMISSION.

1464. Voluntary admission of minors.

1465. Voluntary admissions favored.

1466. Advice of rights.

1467. Capacity required.

1468. Informal voluntary admission.

1469. Formal voluntary admission.

CHAPTER 12. SUBSTANCE ABUSE TREATMENT PROCEDURE.

1470. Admission by parent.

CHAPTER 13. TRANSFER OF PATIENTS COMMITTED TO THE DEPARTMENT.

1471. Transfer of patients between institutions.

CHAPTER 8. PROTECTIVE CUSTODY.

Art. 1432. Order for custody; grounds.

A. Any parish coroner or judge of a court of competent jurisdiction may order a minor to be taken into protective custody and transported to a treatment facility or the office of the coroner for immediate examination when a peace officer or other credible person executes a statement under private signature specifying that, to the best of his knowledge and belief, the minor is mentally ill or suffering from substance abuse and is in need of immediate treatment to protect the minor patient or others from physical harm. The statement may include the following information:

(1) A statement of facts, including the affiant’s observations leading to the conclusion that the minor is mentally ill or suffering from substance abuse and dangerous to himself or others or gravely disabled.

(2) The date and place of any dangerous acts or threats.

(3) The name and surname, if known, of any other person who is in danger.

(4) Facts showing that the minor sought has been encouraged to seek treatment and is unwilling to be evaluated on a voluntary basis.

(5) Facts showing that the affiant has attempted to contact a specific treatment facility or a specific physician in order to obtain an examination of the minor sought to be treated.

B. The order for custody shall be in writing, in the name of the state of Louisiana, signed by the judge or parish coroner, and shall state all of the following:

(1) The date and hour of issuance and the municipality or parish where issued.

(2) The name of the minor to be taken into custody or, if his name is not known, a designation of the minor by any name or description by which he can be identified with reasonable certainty.

(3) A description of the acts or threats which have led to the belief that the minor is mentally ill or suffering from substance abuse and is in need of immediate hospitalization to protect the person or others from physical harm.

(4) That the minor shall be taken to a community mental health center, a public or private general hospital, a public or private mental hospital, coroner’s office, or a detoxification center.

C. The order for custody shall be effective for seventy-two hours from its issuance and shall be delivered to the coroner or director of the treatment facility by the individual who has transported the minor. The date and hour that the minor is taken into protective custody shall be written on the order. Without delay, and in no event more than twelve hours after being taken into protective custody, the minor shall be delivered to a treatment facility or the office of the coroner or he shall be released. Upon arrival, the minor in custody shall be examined immediately by the coroner or, if at a treatment facility, by a physician, preferably a psychiatrist, who shall determine if the minor shall be voluntarily admitted, admitted by emergency certificate, admitted as a noncontested admission, or discharged. The minor in custody shall be examined within eight hours of his arrival at the treatment facility or coroner’s office or he shall be released. (Acts 1991, No. 235, § 14, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1992. — The immunity of coroners and assistant coroners who fulfill their duties under this Article in good faith is set forth in Article 1419(D).

Art. 1433. Protective custody without court order.

A. A peace officer or a peace officer accompanied by an emergency medical service trained technician may take a minor into protective custody and transport him to a treatment facility for a medical evaluation when, as a result of his personal observation, the peace officer or emergency medical service technician has reasonable grounds to believe the minor is a proper subject for involuntary admission to a treatment facility because he is acting in a manner dangerous to himself or dangerous to others, is gravely disabled, and is in need of immediate hospitalization to protect the minor or others from physical harm.

B. The minor may only be transported to one of the following:

(1) A community mental health center.

(2) A public or private general hospital.

(3) A public or private mental hospital.

(4) A detoxification center.

(5) A substance abuse clinic.

(6) A substance abuse inpatient facility.

C. Upon arrival at the treatment facility, the escorting peace officer shall then be relieved of any further responsibility and the minor shall be immediately examined by a physician, preferably a psychiatrist, who shall determine if the minor shall be voluntarily admitted, admitted by emergency certificate, or discharged.

D. In the case of a minor suffering from substance abuse and where any of the facilities stated in Paragraph B of this Article are unavailable, the peace officer and emergency medical service technician may use whatever means or facilities available to protect the health and safety of the minor suffering from substance abuse until such time as any of the above facilities become available. In taking a minor into protective custody, the peace officer and emergency medical service technician may take reasonable steps to protect themselves. A peace officer or emergency medical service technician who acts in compliance with this Article is acting in the course of his official duty and cannot be subjected to criminal or civil liability as a result thereof.

E. Under the provisions of this Article no minor shall be placed in protective custody for a period in excess of seventy-two hours. Any minor placed in protective custody under the provisions of this Article shall be considered as an inmate for maintenance purposes only. (Acts 1991, No. 235, § 14, eff. Jan. 1, 1992.)

CHAPTER 9. JUDICIAL COMMITMENT PROCEDURE.

Art. 1434. Judicial commitment; petition.

A. Any adult may file with the court a petition which asserts his belief that a minor is suffering from mental illness which contributes or causes him to be a danger to himself or others or to be gravely disabled, or is suffering from substance abuse which contributes or causes the minor to be a danger to himself or others or to be gravely disabled, and may thereby request a hearing.

B. The petition shall contain the facts which are the basis of the assertion and provide the minor respondent with adequate notice and knowledge relative to the nature of the proceedings.

C. A petitioner who is unable to afford an attorney may seek the assistance of any legal aid society or similar agency if available. (Acts 1991, No. 235, § 14, eff. Jan. 1, 1992.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Treatment facility shall admit patient who has been issued emergency certificate by coroner., OPINION No. 81-367, La. Atty. Gen. Op. No. 1981-367; 1981 La. AG LEXIS 236.

Full-time state employees may serve as experts in judicial commitment proceedings if so appointed by the court if they testify while on annual or compensatory leave. However, there is a potential for conflict if the petitioner in the commitment proceeding is the State., OPINION NUMBER 83-16, La. Atty. Gen. Op. No. 1983-16; 1983 La. AG LEXIS 709.

A mentally ill person who is detained pre-trial in a parish prison may only receive non-consensual medical treatment pursuant to the procedures set forth in Title 28. Furthermore, such prisoner may not be treated within the prison facility because a parish prison is not automatically authorized as a treatment facility under La. R.S. 28:1(28) and 28:53., OPINION NUMBER 90-134, La. Atty. Gen. Op. No. 1990-134; 1990 La. AG LEXIS 136.

Art. 1435. Filing; venue.

A. The petition may be filed in the judicial district in which the minor respondent is confined or, if not confined, in the judicial district where he resides or may be found.

B. Before the hearing, the minor respondent may move for a change of venue to the parish of his domicile, which motion shall be granted only for compelling reasons. If the minor respondent is confined to a hospital, the judge of the court where the petition was filed may hold the hearing on such commitment at the treatment facility where he is confined, if in the opinion of at least one of the physicians appointed by the court to examine him, it will be detrimental to the minor’s health, welfare, or dignity to travel to the court where the petition was filed. (Acts 1991, No. 235, § 14, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — (a) The source of Paragraph A is R.S. 28:54(A).

(b) The sources of Paragraph B are R.S. 28:54(A) and 28:55(A).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The court determines who transports a mentally ill person to the treatment facility., Opinion No. 78-1593, La. Atty. Gen. Op. No. 1978-1593; 1978 La. AG LEXIS 18.

Treatment facility shall admit patient who has been issued emergency certificate by coroner., OPINION No. 81-367, La. Atty. Gen. Op. No. 1981-367; 1981 La. AG LEXIS 236.

Art. 1436. Hearing; notice.

A. Upon the filing of the petition, the court shall assign a time, not later than eighteen calendar days thereafter, shall assign a place for a hearing upon the petition, and shall cause reasonable notice thereof to be given to the minor, his attorney, and the petitioner.

B. The notice shall inform the minor respondent that he has a right to be present at the hearing, that he has a right to counsel, that he, if indigent or otherwise qualified, has the right to have counsel appointed to represent him by the MHAS, and that he has the right to cross examine witnesses testifying at any hearing on such application. (Acts 1991, No. 235, § 14, eff. Jan. 1, 1992.)

Art. 1437. Probable cause; order for examination.

A. As soon as practical after the filing of the petition, the court shall review the petition and supporting documents and determine whether there exists probable cause to believe that the minor respondent is suffering from mental illness which contributes or causes him to be a danger to himself or others, or to be gravely disabled, or is suffering from substance abuse which contributes or causes him to be a danger to himself or others or to be gravely disabled.

B. If the court determines that probable cause exists, the court may appoint the minor respondent’s treating physician if available or, if none, then another physician, preferably a psychiatrist, to examine the minor and make a written report to the court and respondent’s attorney on the form provided by the office of human services of the Department of Health and Hospitals. (Acts 1991, No. 235, § 14, eff. Jan. 1, 1992.)

Art. 1438. Report of examination.

A. Any report ordered pursuant to Article 1437 shall set forth specifically the objective factors leading to the conclusion that the minor has a mental illness or suffers from substance abuse, the actions or statements by the person leading to the conclusion that the mental illness or substance abuse causes the minor to be dangerous to himself or others or to be gravely disabled and in need of immediate treatment as a result of such illness or abuse, and why involuntary confinement and treatment are indicated.

B. The following criteria should be considered by the physician:

(1) The minor is suffering from serious mental illness which contributes or causes him to be dangerous to himself or others or to be gravely disabled or from substance abuse which contributes or causes him to be dangerous to himself or others or to be gravely disabled.

(2) The minor’s condition is likely to deteriorate needlessly unless he is provided appropriate medical treatment.

(3) The minor’s condition is likely to improve if he is provided appropriate medical treatment. (Acts 1991, No. 235, § 14, eff. Jan. 1, 1992.)

Art. 1439. Independent examination.

A. The minor respondent or his attorney shall have the right to seek an additional independent medical opinion, when necessary, in their discretion.

B. If the respondent is indigent, this opinion may be paid for by the MHAS, upon the approval of its executive director.

C. Reasonable compensation of the appointed examining physicians and all court costs shall be established by the court and ordered paid by the minor respondent or the petitioner in the discretion of the court. If it is determined by the court that the costs shall not be borne by the minor respondent or the petitioner, then compensation to the physicians and all court costs shall be paid from funds appropriated to the judiciary, but such court costs shall not exceed the sum of seventy-five dollars. (Acts 1991, No. 235, § 14, eff. Jan. 1, 1992.)

Art. 1440. Order for custody and detention.

A. If the minor respondent refuses to be examined by the court appointed physician as herein provided or if the judge, after reviewing the petition and an affidavit filed pursuant to Article 1432, the report of the treating physician, or the court-appointed physician, finds that the minor is mentally ill or suffering from substance abuse and is in need of immediate hospitalization to protect himself or others from physical harm, or that the minor respondent’s condition may be markedly worsened by delay, then the court may issue a court order for custody of the minor and a peace officer shall deliver him to a treatment facility designated by the court.

B. The court shall also issue an order to the treatment facility authorizing detention of the minor until the commitment hearing is completed, unless he is discharged by the director. (Acts 1991, No. 235, § 14, eff. Jan. 1, 1992.)

Art. 1441. Placement pending hearing.

A. Unless the minor is currently hospitalized or under an emergency certificate, he shall be allowed to remain in his home or other place of residence pending an ordered examination and to return to his home or other place of residence upon completion of the examination.

B. An examining physician may execute an emergency certificate pursuant to Article 1422 if he deems that action appropriate. In such a case, the respondent shall be admitted pursuant to Article 1420 pending the hearing on the petition. (Acts 1991, No. 235, § 14, eff. Jan. 1, 1992.)

Art. 1442. Right to counsel.

A. The court shall provide the minor respondent a reasonable opportunity to select his own counsel. In the event he does not select counsel and is unable to pay for counsel or in the event counsel selected by him refuses to represent said minor or is not available for such representation, then the court shall appoint counsel for him provided by the MHAS.

B. Reasonable compensation of appointed counsel shall be established by the court and may be ordered paid by the minor respondent or petitioner in the discretion of the court if either is found financially capable. If it is determined by the court that the costs shall not be borne by the respondent or the petitioner, then compensation to the attorney shall be paid from funds appropriated to the judiciary.

C. The minor respondent shall have the right to privately retained and paid counsel at any time. However, all minor respondents must be represented by counsel as early as possible in every proceeding. If attorneys are available through the MHAS, the court shall contact the MHAS and request the assignment of an attorney who will be appointed.

D. In cases where the service is unable to provide representation, the court shall select and appoint an attorney to represent the minor respondent, whose fee shall be set by the court.

E. An attorney appointed by a court to represent a minor respondent pursuant to this Chapter has a continuing duty toward that minor even after admission. That duty shall include but not be limited to follow-up investigation of the circumstances of the person and representation in subsequent proceedings relating to admission, status, and discharge. The duty shall continue until it is terminated by the court making the appointment. (Acts 1991, No. 235, § 14, eff. Jan. 1, 1992.)

Art. 1443. Hearing; priority.

On the day appointed, the hearing shall take precedence over all other matters, except pending cases of the same type. (Acts 1991, No. 235, § 14, eff. Jan. 1, 1992.)

Art. 1444. Nature of hearing; evidence.

The court shall conduct the hearing in as formal a manner as is possible under the circumstances and shall admit evidence according to the usual rules of evidence. (Acts 1991, No. 235, § 14, eff. Jan. 1, 1992.)

Art. 1445. Order of hearing.

A. Witnesses and evidence tending to show that the minor who is the subject of the petition is a proper subject for judicial commitment shall be presented first.

B. The minor respondent or his counsel shall have the right to present evidence and cross-examine witnesses who may testify at the hearing.

C. If the minor respondent or his attorney notified the court not less than three days before the hearing that he wishes to cross-examine the examining physicians, the court shall order such physicians to appear in person or by deposition.

D. If the minor respondent is present at the hearing and is medicated, the court shall be informed of the medication and its common effects. (Acts 1991, No. 235, § 14, eff. Jan. 1, 1992.)

Art. 1446. Record; transcription.

A. The court shall cause a recording of the testimony of the hearing to be made, which shall be transcribed only in the event of an appeal from the judgment.

B. A copy of such transcript shall be furnished without charge, to any appellant whom the court finds unable to pay for the same.

C. The cost of such transcript shall be paid from funds appropriated to the judicial department. (Acts 1991, No. 235, § 14, eff. Jan. 1, 1992.)

Art. 1447. Burden of proof; order.

A. If the court finds by clear and convincing evidence that the minor respondent is dangerous to himself or others or is gravely disabled as a result of substance abuse or mental illness, it shall render a judgment for his commitment to a designated treatment facility which is medically suitable and least restrictive of his liberty.

B. The court order shall order a suitable person to convey the minor to the treatment facility and deliver respondent, together with a copy of the judgment and certificates, to the director.

C. In appointing a person to execute the order, the court should give preference to a near relative or friend of the minor. (Acts 1991, No. 235, § 14, eff. Jan. 1, 1992.)

Art. 1448. Discharge; revocation.

A. The director shall notify the court in writing when a minor patient has been discharged or conditionally discharged.

B. The court may, if it finds it to be in the best interests of the minor, revoke the certificate or judgment of commitment. (Acts 1991, No. 235, § 14, eff. Jan. 1, 1992.)

Art. 1449. Notice of court action.

Notice of any action taken by the court shall be given to the minor respondent and his attorney as well as to the director of the designated treatment facility in such manner as the court concludes would be appropriate under the circumstances. (Acts 1991, No. 235, § 14, eff. Jan. 1, 1992.)

Art. 1450. Advisement of rights.

A. Every minor patient admitted by judicial commitment shall be informed in writing at the time of his admission of the procedures for requesting release from the treatment facility, the availability of counsel, information about the MHAS, the rights enumerated in Article 1409, and the rules and regulations applicable to or concerning his conduct while a patient in the treatment facility.

B. If the minor patient is illiterate or does not read or understand English, appropriate provisions should be made to supply him this information.

C. In addition, a copy of the information listed in this Article must be posted in any area where patients are confined and treated. (Acts 1991, No. 235, § 14, eff. Jan. 1, 1992.)

Art. 1451. Conversion to voluntary status.

A. No director of a treatment facility shall prohibit any mentally ill minor or minor suffering from substance abuse from applying for conversion of involuntary or emergency admission status to voluntary admission status.

B. Any minor patient on an involuntary admission status shall have the right to apply for a writ of habeas corpus to have his admission status changed to voluntary status. (Acts 1991, No. 235, § 14, eff. Jan. 1, 1992.)

Art. 1452. Mandatory review of commitments.

A. All judicial commitments, except those for alcoholism, shall be reviewed by the court issuing the order for commitment every ninety days.

B. A commitment for alcoholism shall expire after forty-five days and the minor patient, if not converted to a voluntary status, shall be discharged, unless the court, upon application by the director of the treatment facility, finds that continued involuntary treatment is necessary and orders the minor patient recommitted for a period not to exceed sixty days; provided, that not more than two such sixty-day recommitments may be ordered in connection with the same continuous confinement.

C. All judicial commitments involving a minor patient who has been found not guilty by reason of insanity or who has been found to lack the capacity to proceed, shall be reviewed in the manner as set forth in Title VIII. (Acts 1991, No. 235, § 14, eff. Jan. 1, 1992; Acts 1997, No. 985, § 2.)

COMMENTARY

Louisiana Official Revision Comments

1991. — (a) The source of Paragraphs A and B is R.S. 28:56(A).

(b) Paragraph C is new. Its purpose is to refer back to Title VIII. delinquency, for its review processes.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 28:52.2, R.S. 28:53 and R.S. 28:56., OPINION No. 82-90, La. Atty. Gen. Op. No. 1982-90; 1982 La. AG LEXIS 768.

Art. 1453. Reports to court.

A. The director of the treatment facility to which the minor has been judicially committed shall issue reports to the court at the intervals provided in Article 1452, setting forth the minor patient’s response to the treatment, his current condition, and the reasons why continued involuntary treatment is necessary to improve his condition or to prevent it from deteriorating.

B. These reports shall be treated by the court as confidential and shall not be available for public examination, nor shall they be subject to discovery in any proceedings other than those initiated pursuant to this Title. (Acts 1991, No. 235, § 14, eff. Jan. 1, 1992.)

Art. 1454. Hearing to determine continued involuntary commitment.

A. The court may at any time upon application or upon its own motion order a new hearing to be held in order to determine whether the involuntary status of the minor patient should be continued.

B. Minor patients committed judicially shall have their cases reviewed in a hearing every one hundred twenty days.

C. The review hearing shall be conducted according to the procedures and standards set forth in this Chapter and may be held by the juvenile court in the parish in which the minor patient is being confined or, if not confined, by the juvenile court in the parish in which he resides or may be found. The hearing shall not be transferred to another district except for good cause shown. (Acts 1991, No. 235, § 14, eff. Jan. 1, 1992; Acts 1997, No. 985, § 2.)

COMMENTARY

Louisiana Official Revision Comments

1991. — The source of this article is R.S. 28:56(C). The annual hearing requirement of the source has been changed to a semiannual hearing in Paragraphs B and C for consistency with the review requirements in other juvenile cases (see, e.g., Article 692).

Art. 1455. Discretion of director.

A. Notwithstanding an order of judicial commitment, the director of the treatment facility to which the minor patient is committed is encouraged to explore treatment measures that are medically appropriate and less restrictive.

B. The director may at any time convert an involuntary commitment to a voluntary one should he deem that action medically appropriate. He shall inform the court of any action in that regard.

C. The director may discharge any minor patient if in his opinion discharge is appropriate. The director shall not be legally responsible to any person for the subsequent acts of behavior of a patient discharged in good faith. (Acts 1991, No. 235, § 14, eff. Jan. 1, 1992.)

Art. 1456. Appeal; writs.

A. A minor who is judicially committed shall be allowed to appeal devolutively from the order to the court of appeal. If the lower court finds the minor indigent, it shall allow the appeal to be taken in forma pauperis.

B. Upon perfection of an appeal, it shall be heard in a summary manner, taking preference over all other cases except similar matters.

C. Upon affirmation of the order of commitment, the minor may apply for appropriate writs from the supreme court which shall be heard in a summary manner. (Acts 1991, No. 235, § 14, eff. Jan. 1, 1992.)

Art. 1457. Right of habeas corpus.

Nothing in this Title shall deny the right of habeas corpus, including an application based upon a change of circumstances. (Acts 1991, No. 235, § 14, eff. Jan. 1, 1992.)

Art. 1458. Conditional discharge.

A. A minor who is judicially committed as a result of mental illness may be conditionally discharged for a period of up to one hundred twenty days by the director or by the court during which time the judicial commitment of the minor shall remain in effect. The minor patient may be required to report for outpatient treatment as a condition of his release. The terms and conditions of the conditional discharge shall be specifically set forth in writing and signed by the minor patient. A copy of the conditional discharge shall be given to him and explained to him before he is discharged.

B. If the minor patient is conditionally discharged by the director, a copy of the conditional discharge shall be sent to the court which judicially committed him. If the minor patient is conditionally discharged by the court, a copy of the conditional discharge shall be sent to the facility to which he has been committed.

C. If a minor patient does not comply with the terms and conditions of his conditional discharge, he is subject to any of the procedures for involuntary treatment, including but not limited to the issuance of an order for custody and the execution of an emergency certificate. A conditionally discharged minor patient who is confined pursuant to any of these involuntary procedures shall have all rights of an involuntary patient, including the right to demand a probable cause hearing, the right to periodic reports and review, and a review hearing pursuant to Article 1454.

D. An extension of a conditional discharge may be granted upon application by the director of the treatment facility to the court and notification to the minor’s counsel of record. The court may grant the extension of the conditional discharge for an additional period of up to one hundred twenty days. No further extension may be made without a contradictory hearing. The burden of proof is on the director of the treatment facility to show why continued treatment is necessary. (Acts 1991, No. 235, § 14, eff. Jan. 1, 1992; Acts 1997, No. 985, § 2.)

Art. 1459. Review by MHAS.

All minor patients presently unrepresented by privately retained counsel and who are the subject of involuntary commitment under any prior statute shall have their cases reviewed by attorneys provided by the MHAS within one year from the effective date of this Code, or be discharged or be committed again according to the provisions of this Chapter. (Acts 1991, No. 235, § 14, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — This article is modeled upon R.S. 28:56(H).

CHAPTER 10. PARENTAL ADMISSION.

Art. 1460. Parental admission of minor; objection request for discharge.

A. Any minor may be admitted to a treatment facility for inpatient care and treatment upon application of a parent, tutor, or, in the absence of a parent or tutor, of a caretaker to the director of a treatment facility if the director finds that the minor has a mental illness or suffers from substance abuse which has a substantial adverse effect on his ability to function and requires care and treatment in an institution. Within twenty-four hours of admission, the minor shall be examined by a physician who shall set forth in detail in the patient’s medical record the reasons for the continued need of confinement and treatment of the minor. The parent, tutor, or caretaker may request the minor’s discharge pursuant to the provisions of Paragraph C.

B. A minor who is eligible for admission pursuant to Paragraph A of this Article and who is in such a condition that immediate hospitalization is necessary may be admitted upon the application of any interested adult, when after diligent effort the minor’s parent, tutor, or caretaker cannot be located. Following the admission of the minor, the director of the treatment facility shall continue efforts to locate the minor’s parent, tutor, or caretaker. If such person is located and consents in writing to the admission, the minor may continue to be hospitalized. However, upon notification of the admission, the parent, tutor, or caretaker, may request the minor’s discharge pursuant to the provisions of Paragraph C.

C. Upon receipt of a request for discharge, the director of the treatment facility shall release such minor within seventy-two hours unless proceedings are begun pursuant to Chapter 7 or 9 of this Title. (Acts 1991, No. 235, § 14, eff. Jan. 1, 1992; Acts 1992, No. 705, § 1, eff. July 6, 1992; Acts 1993, No. 634, § 1, eff. June 15, 1993.)

COMMENTARY

Louisiana Official Revision Comments

1992. — (a) This amendment clarifies the duties of the treatment facility when a parent, tutor, caretaker, or other interested adult requests the minor’s discharge. Under this amendment, the provision for discharge of Article 1462, instead of being cross-referenced, is specifically incorporated into this Article as Paragraph C.

(b) Paragraph A is also amended to allow parental admission of a child for substance abuse treatment without the twenty-eight day maximum time limitation required for a parental admission under Article 1470. Often a plan of treatment for substance abuse cannot be accomplished within that time limitation. Paragraph C contains adequate safeguards to prevent any abuse of this extension of the permissible hospitalization for treatment.

1991. — The sources of this article are R.S. 28:57(C) and (D). The standard for admission adopted in Paragraph A is the standard of former C.J.P. Article 86(D); this is the standard used for dispositional alternatives in this Code and was therefore adopted to maintain consistency. The term “caretaker” has been substituted for “in loco parentis” also to maintain consistency within the Code. “Curator” has been changed to “tutor” to reflect the Civil Code terminology for this concept. The request for discharge by a parent, tutor or caretaker is the equivalent to an objection for purposes of releasing the child under Article 1462(C).

Art. 1461. Advice of rights.

A. On admission to a treatment facility, the minor and the minor’s parent, tutor, or caretaker, if the minor is admitted pursuant to Article 1460, shall be informed in writing of the procedures for requesting release and of the availability of counsel, information about the MHAS, the rights enumerated in Article 1409, and the rules and regulations applicable to or concerning his conduct while a patient in the program or facility.

B. This information shall also be prominently posted in any area where the patient is to be confined or treated. (Acts 1991, No. 235, § 14, eff. Jan. 1, 1992; Acts 1997, No. 612, § 3.)

Art. 1461.1. Communication with parent or guardian of minor child.

A. Notwithstanding the provisions of Article 1409, any treating facility to which a minor is admitted under the provisions of Article 1460 shall provide to the parent or guardian of the minor child the following notifications from the facility during all times that the minor is confined to the facility:

(1) No less than one telephone or face-to-face communication each seventy-two hours for the first twenty-one days that the minor is confined to the facility and at least once a week thereafter. All communications shall be made by a physician, case manager, registered nurse, or licensed practical nurse familiar with treatment of the patient and available to answer questions. Each communication shall include but not be limited to the following:

(a) Diagnosis.

(b) Prognosis.

(c) Treatment plan.

(d) Anticipated length of treatment.

(e) Current physical condition of the patient.

(f) Current mental condition of the patient.

(g) All medications administered and potential side effects.

(h) Any incidents of self-injury or injury to others.

(2) Verbal notice within two hours and detailed written notice within forty-eight hours of all occurrences in which the physical or mental safety of the minor was placed at risk, including but not limited to unwanted or improper physical contact, physical assault, or sexual contact with another patient or staff member. Additionally, any such detailed written notice shall also be transmitted within forty-eight hours to the local protection and advocacy system established under 42 U.S.C.A. § 15041 et seq.

B. Any minor subjected to unwanted or improper physical contact, physical assault, or sexual contact with another patient or staff member shall be given immediate access to contact his parent or guardian.

C. The obligations set forth in Paragraph (A) of this Article shall only be waived by knowledgeable written consent authorized by a document separate from admission documents which clearly sets out the specific rights granted by this Article.

D. A physician, case manager, registered nurse, or licensed practical nurse may deny access to communication with a parent or guardian if the treating physician has so indicated in the patient’s record because he has reasonably concluded that communication of the information to the parent or guardian would be injurious to the health or welfare of the patient or could reasonably be expected to endanger the life or safety of any other person. (Acts 2003, No. 593, § 1.)

Art. 1462. Objection to admission by the minor who has been admitted.

A. Objection may be made by the minor who has been admitted if the minor is sixteen years of age or older.

B. If the minor informs any staff person of his desire to object to the admission, a staff person shall assist him in preparing and submitting his objection.

C. Upon receipt of an objection, the director of the treatment facility shall release such minor within seventy-two hours unless proceedings are begun pursuant to Chapter 7 or 9 of this Title. (Acts 1991, No. 235, § 14, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — (a) The source of this article is R.S. 28:57(F). The time limit for detaining an objecting minor has been changed from three working days to seventy-two hours to parallel the limitations currently imposed for detentions prior to continued custody hearings in Titles VI, VII. and VIII of this Code. This time period is also consistent with the detention provisions outlined in R.S. 28:52.2(B). An objection as referred to in Paragraph (C) may be the objection of the minor as provided in this article or the objection of a parent, tutor or caretaker as provided in Article 1460.

(b) In Paragraph C, the word “valid” has been deleted from the phrase, “Upon receipt of a valid objection.”

Art. 1463. Physician’s certificate for a minor.

A. A minor shall not be detained at a treatment facility pursuant to parental admission more than seventy-two hours unless a physician’s certificate for a minor has been executed and delivered to the MHAS.

B. The certificate may be executed by any licensed physician after an actual examination.

C. Failure to conduct an actual examination prior to the execution of the certificate will be evidence of gross negligence.

D. The certificate shall be dated and executed under penalty of perjury, but need not be notarized. The certificate shall state:

(1) The date and time of the physician’s examination of the minor, which shall not be more than seventy-two hours prior to the signature of the certificate.

(2) The name and age of the minor and the patient’s identification number, if known.

(3) The date and time of admission.

(4) The name and address of the parent, tutor, caretaker, or responsible person admitting the minor.

(5) The objective findings of the physician relative to the physical and mental condition of the minor, leading to the determination of whether the minor examined is in need of inpatient psychiatric treatment because all of the following conditions exist:

(a) The minor suffers from mental illness or substance abuse which has a substantial adverse effect on his ability to function and requires care and treatment in an institution.

(b) The minor can benefit from inpatient treatment.

(c) The treatment facility where the minor is confined is medically appropriate.

(6) The history pertinent to this admission.

(7) A statement as to whether the minor wishes to remain in the treatment facility.

E. The certificate shall be delivered to the MHAS located nearest to the treatment facility. Delivery may be accomplished either by:

(1) Personal delivery to any MHAS employee.

(2) Mailing a copy of the certificate to the nearest MHAS, certified mail, return receipt requested.

F. MHAS shall have the authority to represent the interests of any minor they suspect has been inappropriately placed or who had requested their services. Services may be rendered as deemed necessary including but not limited to the provisions of Article 1405. (Acts 1991, No. 235, § 14, eff. Jan. 1, 1992; Acts 1992, No. 705, § 1, eff. July 6, 1992; Acts 1993, No. 187, § 1, eff. May 31, 1993; Acts 1993, No. 634, § 1, eff. June 15, 1993; Acts 1997, No. 612, § 3.)

COMMENTARY

Louisiana Official Revision Comments

1993. — This minor change to Paragraph (D)(6) is intended to narrow the information required of a physician certifying a minor for continued detention at a treatment facility pursuant to parental admission.

1991. — This article is new and based on the physician’s emergency certificate (P.E.C.). This article is intended to be consistent with the decision of Parham v. J.R., 99 S.Ct. 2493 (1979), which recognized the plenary authority of a parent to commit his child, but subject to the check of a “neutral factfinder.” The seventy-two hour time frame is based on the time frame utilized in the P.E.C.

CHAPTER 11. VOLUNTARY ADMISSION.

Art. 1464. Voluntary admission of minors.

A. Any minor sixteen years of age or older may apply for voluntary admission to a treatment facility pursuant to this Chapter.

B. A minor so admitted shall have the same rights as an adult patient.

C. The admitting physician may admit the person on either a formal or informal basis, as hereinafter provided. (Acts 1991, No. 235, § 14, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — The source of Paragraphs A and B is R.S. 28:57(B). The source of Paragraph C is R.S. 28:52(A).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Treatment facility shall admit patient who has been issued emergency certificate by coroner., OPINION No. 81-367, La. Atty. Gen. Op. No. 1981-367; 1981 La. AG LEXIS 236.

Art. 1465. Voluntary admissions favored.

A. Admitting physicians are encouraged to admit mentally ill minors or minors suffering from substance abuse to treatment facilities on voluntary admission status whenever medically feasible.

B. No director of a treatment facility shall prohibit any mentally ill minor or minor suffering from substance abuse from applying for conversion of involuntary or emergency admission status to voluntary admission status. Any minor patient on an involuntary admission status shall have the right to apply for a writ of habeas corpus in order to have his admission status changed to voluntary status.

C. No employee of a mental health care program or treatment facility, peace officer, or physician shall state to any person that involuntary admission may result if the minor does not voluntarily admit himself to a mental health care program or treatment facility unless the employee, peace officer, or physician is prepared to execute a certificate pursuant to Chapter 7 or a petition pursuant to Chapter 9 of this Title. (Acts 1991, No. 235, § 14, eff. Jan. 1, 1992.)

Art. 1466. Advice of rights.

A. Each minor admitted on a voluntary basis shall be informed of any other medically appropriate alternative treatment programs and treatment facilities known to the admitting physician and be given an opportunity to seek admission to alternative treatment programs or facilities.

B. Every minor patient admitted on a voluntary admission status shall be informed in writing at the time of admission of the procedures for requesting release from the treatment facility, the availability of counsel, information about the mental health advocacy service, the rights enumerated in Article 1409, and rules and regulations applicable to or concerning his conduct while a patient in the treatment facility.

C. If the minor is illiterate or does not read or understand English, appropriate provisions should be made to supply him this information.

D. In addition, a copy of the information listed in this Article must be posted in any area where minor patients are confined and treated. (Acts 1991, No. 235, § 14, eff. Jan. 1, 1992.)

Art. 1467. Capacity required.

A. No admission may be deemed voluntary unless the admitting physician determines that the minor to be admitted has the capacity to make a knowing and voluntary consent to the admission.

B. Knowing and voluntary consent shall be determined by the ability of the minor to understand:

(1) That the treatment facility to which the minor patient is requesting admission is one for mentally ill persons or persons suffering from substance abuse.

(2) That he is making an application for admission.

(3) The nature of his status and the provisions governing discharge or conversion to an involuntary status. (Acts 1991, No. 235, § 14, eff. Jan. 1, 1992.)

Art. 1468. Informal voluntary admission.

A. In the discretion of the director, any mentally ill minor or minor suffering from substance abuse, who is sixteen years of age or older and who desires admission to a treatment facility for diagnosis or treatment of a psychiatric disorder or substance abuse, may be admitted upon the minor patient’s request without a formal application.

B. Any minor patient admitted pursuant to this Article shall have the right to leave the treatment facility at any time during the normal day-shift hours of operation, which shall include but not be limited to nine a.m. to five p.m. (Acts 1991, No. 235, § 14, eff. Jan. 1, 1992.)

Art. 1469. Formal voluntary admission.

A. Any mentally ill minor or minor suffering from substance abuse who is sixteen years old or older and who desires admission to a treatment facility for diagnosis and/or treatment of a psychiatric disorder or substance abuse and who is deemed suitable for formal voluntary admission by the admitting physician may be so admitted upon his written request.

B. A minor patient admitted under the provisions of this Article shall not be detained in the treatment facility for longer than seventy-two hours after making a valid written request for discharge to the director of the treatment facility unless an emergency certificate is executed pursuant to Article 1422 or unless judicial commitment is instituted pursuant to Chapter 9 of this Title. (Acts 1991, No. 235, § 14, eff. Jan. 1, 1992.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 28:52.2, R.S. 28:53 and R.S. 28:56., OPINION No. 82-90, La. Atty. Gen. Op. No. 1982-90; 1982 La. AG LEXIS 768.

CHAPTER 12. SUBSTANCE ABUSE TREATMENT PROCEDURE.

Art. 1470. Admission by parent.

A. A minor suffering from substance abuse may be admitted and detained at a public or private general hospital or a substance abuse inpatient facility for observation, diagnosis, and treatment for a period not to exceed twenty-eight days, when a parent has admitted the person or caused him to be admitted pursuant to the provisions of Chapter 8 of this Title.

B. At the time of admission, the parent shall execute or provide a written statement of facts, including personal observations, leading to the conclusion that the minor is suffering from substance abuse and is dangerous to himself or others or is gravely disabled, specifically describing any dangerous acts or threats, and stating that the minor has been encouraged to seek treatment but is unwilling to be evaluated on a voluntary basis.

C. As soon as practicable, but in no event more than eight hours after admission to the hospital or inpatient facility, a physician shall examine the minor and either execute an emergency certificate in accordance with Article 1422 or order the minor discharged. If an emergency certificate is executed, the physician or the director of the hospital or inpatient facility shall immediately notify the coroner and the coroner or his deputy shall conduct an independent examination in accordance with Article 1423. If the coroner or his deputy executes a second emergency certificate, the minor patient may be detained for treatment for a period not to exceed twenty-eight days from the date of his admission. Otherwise, he shall be discharged.

D. Except as inconsistent with the provisions of this Article, all other provisions of this Title applicable to persons admitted by emergency certificate shall be applicable. (Acts 1991, No. 235, § 14, eff. Jan. 1, 1992.)

CHAPTER 13. TRANSFER OF PATIENTS COMMITTED TO THE DEPARTMENT.

Art. 1471. Transfer of patients between institutions.

A. Except as otherwise provided in this Article, the department may transfer any patient from one mental institution to another. Moreover, the superintendent of an institution may request the department to transfer a patient when he believes that a transfer is necessary.

(1) A patient may be transferred to or from a private mental institution only upon the joint application of the superintendent of that institution and of the legal or natural guardian or the person liable for the support of the minor patient. However, no private mental institution shall be obligated to retain a minor patient because of the refusal to sign the application by the guardian or the person liable for support.

(2) A person under an order of commitment or acquitted of a delinquent act on the ground of mental illness shall be transferred only upon authority of the committing court.

(3) A minor patient voluntarily admitted pursuant to Article 1464 shall be transferred only with his written consent.

(4) A minor patient admitted by a parental commitment pursuant to Article 1460 shall be transferred only upon the written consent of the parent, tutor, or caretaker who originally sought his admission.

B. The following documents, as applicable, shall accompany a minor patient upon his transfer:

(1) The transfer order of the department.

(2) Certified copies of the application for admission, the physician’s certificate, the report of the commission, and the order of the committing court.

(3) All of the minor patient’s clinical records or a full abstract thereof, including the results of medical, physical, and laboratory examinations. (Acts 1991, No. 235, § 14, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — The source of this article is R.S. 28:94, modified as necessary to conform to the types of commitments potentially available for minor patients.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 28:53(b), 94., OPINION No. 82-322, La. Atty. Gen. Op. No. 1982-322; 1982 La. AG LEXIS 636.

Patient may be transferred from one state facility to another without an additional judicial hearing., OPINION No. 84-825, La. Atty. Gen. Op. No. 1984-825; 1984 La. AG LEXIS 140.
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CHAPTER 1. PRELIMINARY PROVISIONS.

Art. 1501. Purpose.

The purpose of this Title is to establish the substantive and procedural guidelines governing the juvenile court’s exercise of jurisdiction over contempt proceedings, voluntary transfer of custody proceedings, proceedings seeking judicial authorization for minors’ abortions, proceedings seeking judicial authorization for minors’ marriages, declaratory judgment proceedings involving medical treatment for terminally ill children, domestic abuse assistance proceedings, and such other types of proceedings as may hereafter be added by the legislature to the jurisdiction of the juvenile courts of this state. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — This article is new. This Title brings together all proceedings within the juvenile courts’ jurisdiction other than those covered by the other titles of this Code. According to the state constitution, the district courts have jurisdiction over all matters except those which the legislature may grant to the juvenile courts. La. Const. Art. 5,§18 (1974). This Title has been designed to permit the addition of any other types of actions which in the future the legislature may decide to place within the juvenile courts’ authority.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Louisiana Family Law. 52 La. L. Rev. 607 (January, 1992).

Art. 1502. General applicability.

Except as otherwise specified in this Title, all provisions of the Children’s Code remain applicable. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — This article signifies that the generally applicable provisions of Titles I, II, and IV are available to resolve issues unresolved by the particular provisions of these Chapters. According to Article 104, the Code of Civil Procedure is further applicable to resolve any remaining issues raised by these proceedings, except the misdemeanor prosecutions of adults, which are to be governed by the Code of Criminal Procedure. See Article 1529.

CHAPTER 2. CONTEMPT.

Art. 1503. Purpose.

The purpose of this Chapter is to provide procedures for allowing each juvenile court to enforce its orders and maintain proper court decorum. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992.)

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Louisiana Family Law. 52 La. L. Rev. 607 (January, 1992).

Art. 1504. Kinds of contempt.

A. A contempt of court is any act or omission tending to obstruct or interfere with the orderly administration of justice, or to impair the dignity of the court or respect for its authority.

B. Contempts of court are of two kinds, direct and constructive. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S. 13:1580; 13:1583; 13:1590, OPINION No. 78-944, La. Atty. Gen. Op. No. 1978-944; 1978 La. AG LEXIS 526.

Art. V. § 2, La. Constitution; Art. I, § 11, La. Constitution R.S. 14:95; 14:95.1; 14:133.1 C.Cr.P. Articles: 12, 20, 25, 207, 214, 219, 220, 224, 226, 228, 265, 266, 269, 270, 338 and 340., OPINION No. 81-253, La. Atty. Gen. Op. No. 1981-253; 1981 La. AG LEXIS 276.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Louisiana Family Law. 52 La. L. Rev. 607 (January, 1992).

Art. 1505. Direct contempt.

A. A direct contempt of court is one committed in the immediate view and presence of the court and of which it has personal knowledge.

B. A direct contempt includes but is not limited to any of the following acts:

(1) Contumacious failure, after notice, to appear for a hearing on the day fixed therefor.

(2) Contumacious failure to comply with a subpoena or summons to appear in court, proof of service of which appears of record.

(3) Contumacious violation of an order excluding, separating, or sequestering a witness.

(4) Refusal to take the oath or affirmation as a witness, or refusal of a witness to answer a nonincriminating question when ordered to do so by the court.

(5) Contumacious, insolent, or disorderly behavior toward the judge or an attorney or other officer of the court, tending to interrupt or interfere with the business of the court or to impair its dignity or respect for its authority.

(6) Breach of the peace, boisterous conduct, or violent disturbance tending to interrupt or interfere with the business of the court or to impair its dignity or respect for its authority.

(7) Use of insulting, abusive, or discourteous language by an attorney or other person in open court, or in a motion, plea, brief, or other document, filed with the court, in irrelevant criticism of another attorney or officer of the court.

(8) Violation of a rule of the court adopted to maintain order and decorum in the courtroom. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992.)

Art. 1506. Procedure for punishing direct contempt.

A person who has committed a direct contempt of court may be found guilty and punished therefor by the court without any trial, after affording him an opportunity to be heard orally by way of defense or mitigation. The court shall render an order reciting the facts constituting the contempt, adjudging the person guilty thereof, and specifying the punishment imposed. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Delegated duties and responsibilities of certain elected officials of a Lawrason Act municipality., OPINION NUMBER 82-433, La. Atty. Gen. Op. No. 1982-433; 1982 La. AG LEXIS 440.

Art. 1507. Constructive contempt.

A constructive contempt of court is any contempt other than a direct one, including but not limited to the following:

(1) Willful neglect or violation of duty by a clerk, sheriff, or other person elected, appointed, or employed to assist the court in the administration of justice.

(2) Willful disobedience of any lawful judgment, order, mandate, writ, or process of the court.

(3) Removal or attempted removal of any person or property in the custody of an officer acting under authority of a judgment, order, mandate, writ, or process of the court.

(4) Deceit or abuse of the process or procedure of the court by a party to an action or proceeding, or by his attorney.

(5) Unlawful detention of a witness, party, or his attorney, while going to, remaining at, or returning from the court where the action or proceeding is to be tried.

(6) Assuming to act as an attorney or other officer of the court, without lawful authority.

(7) Comment by a newspaper or other medium for the dissemination of news upon a case or proceeding, then pending and undecided, which constitutes a clear, present, and imminent danger of obstructing or interfering with the orderly administration of justice, by either influencing the court to reach a particular decision, or embarrassing it in the discharge of its judicial duties.

(8) Willful disobedience by an inferior court, judge, or other officer thereof, of the lawful judgment, order, mandate, writ, or process of an appellate court, rendered in connection with an appeal from a judgment or order of the inferior court, or in connection with a review of such judgment or order under a supervisory writ issued by the appellate court.

(9) Willful disobedience of the confidentiality provisions of Article 412.

(10) Any other act or omission punishable by law as a contempt of court, or intended to obstruct or interfere with the orderly administration of justice, or to impair the dignity of the court or respect for its authority, and which is not a direct contempt. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992; Acts 1993, No. 634, § 1, eff. June 15, 1993.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — R.S.13:1569, 1570, 1577, 1578.1, 1580, 1699, 1809, 14:403, 17:226, 46:236.1, 46:1251, 1458, 1902, 1903, 1905, 1906 and 1907 Acts 257, 587 and 588 Act 257 (1978) amended and reenacted R.S.13:1578.1 deals with status offenders only by negative implication, in that it allows only juveniles charged with committing a delinquent act to be detained in a detention facility. Therefore, the only restriction place on a law enforcement agency when dealing with status offenders is that, as a general rule, such juvenile may not be place in detention facilities, OPINION No. 78-180, La. Atty. Gen. Op. No. 1978-180; 1978 La. AG LEXIS 236.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Louisiana Family Law. 52 La. L. Rev. 607 (January, 1992).

Art. 1508. Procedure for punishing constructive contempt.

A. When a person is charged with committing a constructive contempt, he shall be tried by the judge on a rule to show cause alleging the facts constituting the contempt. The rule may be issued by the court on its own motion or on motion of any party.

B. A certified copy of the motion and of the rule shall be served on the person charged, in the manner of a subpoena, not less than forty-eight hours prior to the time assigned for trial of the rule.

C. If the person charged with contempt is found guilty, the court shall render an order reciting the facts constituting the contempt, adjudging the person charged with the contempt guilty thereof, and specifying the punishment imposed. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992.)

JUDICIAL DECISIONS
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••• Contempt

•••• General Overview. — Failure to serve mother with process regarding contempt hearing more than 48 hours before contempt hearing meant that the mother was not given sufficient statutory notice of contempt hearing, and, thus, the contempt finding against her had to be vacated as the time requirement was strictly construed and did not call for an exception. State ex rel. J.G., 821 So. 2d 91, 2002 La. App. LEXIS 1439 (May 15, 2002).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Louisiana Family Law. 52 La. L. Rev. 607 (January, 1992).

Art. 1509. Penalties for contempt; in general.

A. A person may not be adjudged guilty of contempt of court except for misconduct defined as such, or made punishable as such, expressly by law.

B. When a contempt of court consists of the omission to perform an act which is yet in the power of an adult person charged with contempt to perform, he may be imprisoned until he performs it and in such a case this shall be specified in the court’s order.

C. When an attorney is adjudged guilty of a direct contempt of court, the punishment shall be limited to a fine of not more than one hundred dollars or imprisonment for not more than twenty-four hours, or both; and, for any subsequent direct contempt of the same court by the same offender, a fine of not more than two hundred dollars or imprisonment for not more than ten days, or both.

D. Except as otherwise provided in this Article, a court may punish an adult person adjudged guilty of contempt of court in connection with a juvenile proceeding by a fine of not more than five hundred dollars or by imprisonment for not more than six months, or both.

E. In addition to or in lieu of the above penalties, when a parent has violated a visitation order, the court may order any or all of the following:

(1) Require the custodial parent to allow additional visitation days to replace those denied the noncustodial parent.

(2) Require one or both parents to attend a parent education course.

(3) Require one or both parents to attend counseling or mediation.

(4) Require the parent violating the order to pay all court costs and reasonable attorney fees of the other party.

F. A pattern of willful and intentional violation of this Section, without good cause, may constitute a material change in circumstances warranting a modification of an existing custody or visitation order. (Acts 2004, No. 520, § 2, eff. Aug. 15, 2004.)

2004 Amendments. — Acts 2004, No. 520, § 2, effective August 15, 2004, added (E)(4) and (F).

2001 Amendments. — Acts 2001, No. 425, § 1, effective June 15, 2001, added (E).

1999 Amendments. — Acts 1999, No. 1313, § 1, effective August 15, 1999, added “for contempt; in general” to the end of the article heading; deleted (B), which read: “B. When a child is adjudged guilty of direct contempt of court or when an adjudicated child is adjudged guilty of constructive contempt of court for repeated disobedience of the court’s judgment of disposition, the court may commit the child to a juvenile detention center or other suitable facility for not more than fifteen days, including time spent in detention for the contempt prior to the contempt hearing. However: (1) A child in need of care who is adjudged to be in contempt shall not be placed in secure detention, nor shall such detention facility accept a child in need of care. (2) A child committed under this provision shall not be physically housed in the same room or area used to house children adjudicated delinquent”; and redesignated the remaining provisions accordingly.

COMMENTARY

Louisiana Official Revision Comments

1999. — The use of contempt sanctions for children are now quite distinct from the traditional use of contempt for adults. The heading of this Article has been changed to reflect that its provisions govern contempts committed by an adult in contrast to the proposed new Article 1509.1.

1995. — (a) Subparagraph B(1) is new. Although contempt is available to enforce the court’s authority and power in any type of proceeding, it was never contemplated that secure detention would be an authorized placement for a child adjudicated in need of care who violated some term of the court’s dispositional order. Title VI is replete with such a limitation on the court’s placement options before and after disposition. See Arts. 622, 627, 681, 683. Furthermore, the federal Juvenile Justice and Delinquency Prevention Act of 1974, as amended, eliminates the use of secure detention for children in need of care. Regulations promulgated by the Department of Justice, Office of Juvenile Justice and Delinquency Prevention expressly eliminate the use of secure detention for children adjudicated in need of care who are found in contempt for violation of a dispositional order. Federal Register, June 20, 1985, Dept. of Justice, OJJDP, vol. 50, no. 119, Rules and Regulations, at p. 25558.

(b) If the court desires to pursue more stringent remedies for the violation of a child in need of care dispositional order, it may seek to reclassify the child by ordering the filing of a Families in Need of Services petition or a delinquency petition.

1991. — (a) The source of Paragraph A is Code of Criminal Procedure Article 25, Paragraph 1 of which, in turn, is the same as the initial paragraph of Code of Civil Procedure Article 227.

(b) The source of Paragraph B is C.J.P. Articles 13(7) and 83(9).

(c) The sources of Paragraph C are Code of Civil Procedure Article 226, which in turn is the same as R.S. 13:4611(C), and the last paragraph of Code of Criminal Procedure Article 25.

(d) The source of Paragraph D is the third paragraph of Code of Criminal Procedure Article 25 which, in turn, is the same as R.S. 13:4611(1)(a).

(e) The source of Paragraph E is C.Cr.P. Article 25. The corresponding civil penalties range from three months in R.S. 13:4611(d) to twelve months in R.S. 13:4611(b).

(f) Characterization of contempt as “civil” or “criminal” has been addressed by the United States Supreme Court in Hicks v. Feiock, 485 U.S. 624, 108 S.Ct. 1423 (1988). In Hicks, the Court held that a contempt sentence containing a purge clause is considered a civil sentence, and the underlying contempt proceeding need not afford the defendant criminal due process rights. If a determinate sentence is imposed and the defendant is given no opportunity to purge himself, the sentence is considered a criminal one, and the defendant is entitled to criminal due process protections at the underlying hearing.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Art. V. § 2, La. Constitution; Art. I, § 11, La. Constitution R.S. 14:95; 14:95.1; 14:133.1 C.Cr.P. Articles: 12, 20, 25, 207, 214, 219, 220, 224, 226, 228, 265, 266, 269, 270, 338 and 340., OPINION No. 81-253, La. Atty. Gen. Op. No. 1981-253; 1981 La. AG LEXIS 276.

A person sentenced to 30 days imprisonment for a contempt of court pursuant to R.S. 13:4611(1)(b) or (d) is not entitled to a diminution of sentence under 15:571.3; a person sentenced to 30 days imprisonment for a contempt of court pursuant to R.S. 13:4611(1)(b) or (d) is entitled to a diminution of sentence for work days voluntarily performed under 15:571.10., OPINION NUMBER 89-300, La. Atty. Gen. Op. No. 1989-300; 1989 La. AG LEXIS 240.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Louisiana Family Law. 52 La. L. Rev. 607 (January, 1992).

Art. 1509.1. Penalties for contempt; children.

A. In delinquency proceedings, when a child is adjudged guilty of direct contempt of court or constructive contempt of court for repeated disobedience of the court’s judgment of disposition, the court may commit the child to a juvenile detention center or other suitable facility for not more than fifteen days, including the time spent in detention for the contempt prior to the contempt hearing.

B. In child in need of care proceedings, when the child is adjudged guilty of direct contempt of court or constructive contempt of court for repeated disobedience of the court’s judgment of disposition, the court may commit the child only to a shelter care facility for not more than fifteen days, including time spent there for the contempt prior to the contempt hearing. Such a child shall not be placed in secure detention nor shall such detention facility accept a child in need of care.

C. In families in need of services proceedings, when the child is adjudged guilty of direct contempt of court or constructive contempt of court for repeated disobedience of the court’s judgment of disposition, the court may:

(1) Commit the child to a shelter care facility for not more than fifteen days, including time spent there for the contempt prior to the contempt hearing.

(2) Commit the child to a secure detention facility for not more than fifteen days, including time spent there for the contempt prior to the contempt hearing, if the court finds that all of the following have occurred:

(a) A judgment of disposition was entered pursuant to Article 782.

(b) The child willfully violated the judgment of disposition.

(c) All sanctions other than secure confinement have been exhausted or are clearly inappropriate. (Acts 1999, No. 1313, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1999. — (a) This is a new, separate Article although most of its content has been shifted from Article 1509. This Article now governs the use of contempt for sanctioning children.

(b) The substantive amendments concern the FINS child who is found to be in contempt. The federal Juvenile Justice & Delinquency Act, P.L. 93-413, 100-690, 42 U.S.C. 5601 et seq., now permits holding a contumacious FINS child in secure detention upon a violation of a “Valid Court Order.” A valid court order requires that upon the original disposition, the trial court must expressly caution the FINS child that the violation of any condition may lead to detention. This provision is intended as an administrative control on the power of juvenile courts in some states to summarily (and intemperately) impose the sanction of detention for an alleged contempt. Since Article 225 of the Code of Civil Procedure provides for a full due process hearing (notice of charges, the child’s right to counsel, the right to summon and cross-examine adverse witnesses), the Louisiana hearing process more than meets the minimal suggestions of the regulations.

CHAPTER 3. VOLUNTARY TRANSFER OF CUSTODY.

Art. 1510. Purpose.

The purpose of this Chapter is to protect the health and welfare of children by providing, in addition to any other provisions of law, for juvenile court procedure to govern a voluntary transfer of custody of a child by parents to other responsible adults for the purpose of enabling the child to receive adequate care and treatment. The provisions of this Chapter are intended to promote mutual understanding of the rights and responsibilities of the parents and custodians and of any terms or conditions which may be set forth by agreement of the parties. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1993. — See R.S. 9:951 et seq., enacted by Acts 1992, No. 304, providing for provisional custody by mandate whereby a child’s parents, tutor or co-tutors can authorize any person of legal age to provide for the care, custody and control of a minor child for a period of time not to exceed one year.

1991. — This article is new. Juvenile jurisdiction over these proceedings is based on C.J.P. Article 17(A)(2). The provisions of this Chapter do not preclude the transfer of custody by any other proceeding or process authorized by law. including but not limited to voluntary short-term placements with the Department of Social Services, mandates or powers of attorney, or transfers of custody under district court jurisdiction.
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FAMILY LAW

• Child Custody

•• Enforcement

••• General Overview. — La. Rev. Stat. Ann. § 9:335(B)(3) did not authorize a domiciliary parent to unilaterally change custody of a minor child as the father apparently had attempted to do under his power of attorney; however, the trial court erred as a matter of law in denying the mother’s motion for temporary custody without conducting a hearing to determine the child’s best interest in accordance with applicable law, including the terms of La. Civ. Code Ann. art. 134 for contested matters and La. Child. Code Ann. art. 1510 et seq., for uncontested matters. Lebo v. Lebo, 886 So. 2d 491, 2004 La. App. LEXIS 1642 (June 25, 2004).

•• Jurisdiction

••• General Overview. — City court had exclusive original jurisdiction, under former La. Code Juv. Proc. Ann. art. 17(A)(2) (now La. Child. Code art. 1510), to award custody where the custodial parent wished to relinquish custody, the jurisdiction so conferred did not terminate with the temporary placement of the children in the voluntary surrender proceedings; once jurisdiction attached, it continued to exist, including in a proceeding by the surrendering parent to regain custody. Medus v. Medus, 410 So. 2d 1261, 1982 La. App. LEXIS 6738 (Feb. 3, 1982).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Louisiana Family Law. 52 La. L. Rev. 607 (January, 1992).

Art. 1511. Definitions.

As used in this Chapter:

(1) “Legal custody” means a legal status created by court order that vests in a custodian the right to have physical custody of the child and the right and duty to protect, train, and discipline and to provide food, shelter, education, and ordinary medical care, all subject to any residual parental rights and responsibilities.

(2) “Physical custody” means the duty and authority to provide care for a child in the home of the custodian.

(3) “Voluntary transfer of custody” is a parent’s knowing and voluntary relinquishment of legal custody to an agency, institution, or individual, subject to residual parental rights retained by the parent and under such terms and conditions that enable the child to receive adequate care and treatment. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992; Acts 2011, No. 128, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 128 deleted former (1); redesignated former (2) through (4) as (1) through (3); substituted “court order that vests in a custodian the right to have physical custody of the child and the right and duty to protect, train, and discipline and to provide food, shelter, education, and ordinary medical care, all subject to any residual parental rights” for “court order vests in a custodian the right to have physical custody of the child and the right and duty to protect, train, and discipline him and to provide him with food, shelter, education, and ordinary medical care, all subject to the powers, rights, and duties and responsibilities of the guardian of the person of the child and subject to any residual parental rights” in (1); and deleted “or guardianship” following “legal custody” in (3).

COMMENTARY

Louisiana Official Revision Comments

1991. — (a) These definitions are based on the definitions previously found in R.S. 13:1600.

(b) The definition of “Legal custody” as used in this Chapter differs from the generally applicable definition which is set out in Article 116(12). The ordinary authority of the legal custodian to “determine where and with whom the child shall live within or without the state” is limited by Article 1522 of this Chapter, which requires the legal custodian under a voluntary transfer of custody to return to the court before transferring legal custody of the child to anyone other than the child’s parent.

(c) The definition of “Voluntary transfer of custody” is based on C.J. P. Article 17(A).

(d) The definition of “Residual parental rights” can be found in Article 116(24).
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FAMILY LAW

• Child Custody

•• Awards

••• General Overview. — Parents were not entitled to custody of the minor child after voluntarily placing the minor child with the custodians because the evidence showed that there was a high risk of child abuse if the minor child was returned to the parents. Stanley v. Strother (In the Interest of CLS), 649 So. 2d 532, 1994 La. App. LEXIS 3001 (Nov. 2, 1994).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Louisiana Family Law. 52 La. L. Rev. 607 (January, 1992).

Art. 1512. Continuing jurisdiction.

The court exercising juvenile jurisdiction shall have continuing jurisdiction and the exclusive authority to modify its orders rendered pursuant to this Chapter. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — This article is new. It is based on C.J.P. Article 17(A)(2) and gives a juvenile court the sole authority to modify its own orders in these proceedings.

Art. 1513. Venue.

A proceeding brought pursuant to this Chapter may be commenced in the parish in which either:

(1) The parents requesting transfer of custody reside.

(2) The person, agency, or institution to whom the transfer of custody is intended resides. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — This article is new. It changes the venue provisions found in C.J.P. Article 17(A)(2) and in Article 314 of this Code. This article sets out a special venue rule for termination of parental rights proceedings. This change was made to provide for venue in the parishes with the greatest interest in the proceeding.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Louisiana Family Law. 52 La. L. Rev. 607 (January, 1992).

Art. 1514. Petition for voluntary transfer.

A. A proceeding under this Chapter shall be commenced by written petition.

B. Except as otherwise provided in this Article, all persons or organizations lawfully exercising legal custody of the child shall join in the petition.

C. If a legal custodian is unable or unwilling to join in the petition, the petition shall state with particularity the reasons therefor.

D. If a guardian has been appointed, a petition for voluntary transfer may not be filed. To change a guardianship order a motion to modify the guardianship may be filed in accordance with Article 724. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992; Acts 2011, No. 128, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 128 added (D).

COMMENTARY

Louisiana Official Revision Comments

2011. — The decision to limit the court’s authority to render a guardianship judgment to child in need of care proceedings necessitates this change. A parent may no longer create a guardianship by contract. See Ch.C. Art. 722.

1991. — This article is new. The requirement for a written petition is consistent with C.J.P. Article 47. Paragraphs B and C are intended to protect the rights of legal custodians and to recognize the possibility that a legal custodian may be unavailable.
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FAMILY LAW

• Child Custody

•• Awards

••• General Overview. — Pursuant to La. Child Code Ann. art. 1514, the parents of two children were permitted to place their children in the custody of their paternal grandfather. State ex rel. D.S.C., 782 So. 2d 1178, 2001 La. App. LEXIS 717 (Apr. 4, 2001).

Art. 1515. Petition; contents; form.

A. A petition for voluntary transfer of custody shall set forth specifically:

(1) The name and address of all parents and legal custodians.

(2) An affirmation that the parents are knowingly and voluntarily transferring custody.

(3) The full name and date of birth of the child whose custody is sought to be transferred.

(4) The factual basis for the transfer of custody.

(5) The nature, duration, and extent of the transfer of custody, including any terms and conditions.

(6) The name and address of the agency, institution, or individual to whom the child is sought to be transferred and the relationship, if any, to the child.

(7) Whether the Department of Children and Family Services has recommended a petition for voluntary transfer of custody be filed.

B. The form for the petition shall be as follows:

“PETITION FOR VOLUNTARY TRANSFER OF CUSTODY

The petition of _______________ (all legal custodians of the child unless otherwise indicated in Paragraph III of the petition), domiciled in the parish of ________________________, respectfully represent(s):

I.

That petitioner(s) reside at the following address(es):

___________________________________________________

___________________________________________________

II.

That petitioner(s) is/are the parent(s) and legal custodian(s) of the minor child(ren), namely _____, whose date of birth is __________________ (add same information for all children subject to the petition), as more fully appears from the attached certificate(s) of birth.

III.

That there are no other legal custodians of the child(ren) OR that a legal custodian, namely ______________,  is unable to join in this petition for the following reasons:

___________________________________________________

___________________________________________________

___________________________________________________

__________________________________________________.

IV.

That petitioner(s) desire(s) to knowingly and voluntarily transfer custody of the above named children to ________________________, which individual(s), institution or agency reside(s) at the following address:

_____ and who have the following relationship with the children:

___________________________________________________

__________________________________________________.

V.

That petitioner(s) desire to transfer physical custody OR legal custody of the person of the children (indicate one) for the period of time _____ (specify intended duration) in accordance with the following terms and conditions:

___________________________________________________

___________________________________________________

___________________________________________________

(may include provisions for support and/or visitation).

VI.

That petitioners desire this transfer of custody for the following reasons:

___________________________________________________

___________________________________________________

___________________________________________________

__________________________________________________.

Has the Department of Children and Family Services recommended to you that this petition be filed?


	________
Yes
	_______
No




If yes, state name of the Department of Children and Family Services worker making the recommendation and the reasons for the recommendation with particularity.

If the department has recommended that this petition be filed, you have a right to counsel. Have you consulted with an attorney?


	________
Yes
	_______
No




VII.

That ______________ has/have agreed to and does/do desire to accept custody of the child(ren) to the extent and under the terms and conditions stated in this petition, as more fully appears in the attached Affidavit of Acceptance.

WHEREFORE, petitioner(s) pray(s) that there be judgment herein transferring custody of the child(ren), ________________________, ________________________, ________________________, ________________________, to ______________,  to the extent and under the terms and conditions set forth in this petition.

______________________________

(Signature and address of Petitioner(s))
or counsel for Petitioner(s)

(If in proper person, petition should be signed in presence of a notary.)

SWORN TO AND SUBSCRIBED BEFORE ME ON THIS THE ______________ DAY OF ______________,  20___________ .

______________________________

NOTARY PUBLIC”

(Acts 1991, No. 235, § 15, eff. Jan. 1, 1992; Acts 2010, No. 266, § 1, eff. Aug. 15, 2010; Acts 2011, No. 128, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 128, in (B), substituted “Department of Children and Family Services” for “Department of Social Services, office of community services, or child protective services” and similar language twice and “THE ______________ DAY OF ______________, 20 ______________” for “THE ______________ DAY OF ______________, 19 ______________.”

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Department of Children and Family Services” for “Department of Social Services” in (A)(7) and (B). In addition, the LSLI substituted “office of children and family services” for “office of community services” in (B). See Acts 2010, No. 877, § 3.

2010 Amendments. — The 2010 amendment by No. 266 added (A)(7); and rewrote the form VI in (B).

COMMENTARY

Louisiana Official Revision Comments

1991. — This article is new. The content requirements and form were included to standardize these proceedings and to encourage understanding by all parties of the fundamental elements of the agreement and thus minimize later disputes over the terms.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Louisiana Family Law. 52 La. L. Rev. 607 (January, 1992).

Art. 1516. Affidavit of acceptance; contents; form.

A. An Affidavit of Acceptance shall be executed by the agency, institution, or individual accepting custody and shall state that the agency, institution, or individual knowingly and voluntarily accepts custody of the child to the extent and under the terms and conditions custody is transferred from the parents.

B. The form for the Affidavit of Acceptance shall be as follows:

“AFFIDAVIT OF ACCEPTANCE

BEFORE ME, the undersigned Notary Public, personally came and appeared: ________________________, individual(s) OR a representative of _____________________ (name of agency or institution) who, being first duly sworn, did depose and state:

That affiant is a person of the full age of majority and resides at _____________________ (address of individual(s), agency, or institution) in _____ Parish, Louisiana.

That affiant does knowingly and voluntarily accept physical custody OR legal custody of the person of the children (indicate one) of ________________________, ________________________, ________________________, __________________ (name(s) of child(ren)) for the period of time _____ (specify intended period) in accordance with the following terms and conditions:

___________________________________________________

___________________________________________________

___________________________________________________

__________________________________________________.

(may include provisions for support and/or visitation)

______________________

AFFIANT

SWORN TO AND SUBSCRIBED BEFORE ME ON THIS THE ______________ DAY OF ______________,  20___________ .

______________________________

NOTARY PUBLIC”

(Acts 1991, No. 235, § 15, eff. Jan. 1, 1992; Acts 2011, No. 128, § 1, eff. Aug. 15, 2011.)

2011 Amendments. — The 2011 amendment by No. 128, in (B), deleted “OR guardianship” following “physical custody OR legal custody” and substituted “THE ______________ DAY OF ______________, 20 ______________” for “THE ______________ DAY OF ______________, 19 ______________ .”

COMMENTARY

Louisiana Official Revision Comments

1991. — This article is new. It ensures that the court has some formal indication that the intended transferee, the new custodian of the child, understands the nature of the transfer and is willing to accept responsibility for the child. The content requirements and form were included to standardize these proceedings and to encourage understanding by all parties of the fundamental elements of the agreement and thus minimize later disputes over its terms.

Art. 1517. Notice; service; curator; reservation of rights.

A. Notice of the proceedings, including, if applicable, the parents’ right to an attorney in accordance with Paragraph E of this Article, shall be served on any parent or legal custodian who has not joined in the petition.

B. Notice may be served by personal or domiciliary service or by certified mail, proof of which shall be filed in the record.

C. If a parent or legal custodian cannot be served, the court may appoint an attorney at law as curator for him and service shall be made upon the curator.

D. If a parent or legal custodian cannot be served and a curator is not appointed for him, the court shall specifically reserve the absentee’s rights in any order transferring custody pursuant to this Chapter.

E. If the Department of Children and Family Services has recommended that the petition for voluntary transfer of custody be filed:

(1) It shall also be served with notice of the proceedings.

(2) The court may also order a report by the department concerning the safety and well-being of the child and of the circumstances leading the department to recommend that the custody of the child be transferred by the parent to some other individual.

(3) The court shall advise the parents and may advise the child, insofar as practicable, of the right to be represented by counsel and the right to have counsel appointed as provided in Chapter 4 of Title VI. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992; Acts 2010, No. 266, § 1, eff. Aug. 15, 2010.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Department of Children and Family Services” for “Department of Social Services” in (E). See Acts 2010, No. 877, § 3.

2010 Amendments. — The 2010 amendment by No. 266 added “including, if applicable, the parents’ right to an attorney in accordance with Paragraph E of this Article” in (A); and added (E).

COMMENTARY

Louisiana Official Revision Comments

2010. — (a) The source of Subparagraph (E)(3) is Article 625(A)(4).

(b) The circumstances of the department’s investigation will affect what information, if any, may be disclosed by any report or testimony by a department employee. If an investigation of a complaint has been deemed “justified”, the child protection unit may seek an instanter order, a temporary restraining order or protective order, or simply refer the case to the district attorney for evaluation of whether a child in need of care petition should be filed. (Article 615(B)(1)-(3)). In those instances, information about the investigation will usually be released to the court as background which may clarify why a voluntary transfer of custody may have been recommended to the parent. In contrast, if the department has undertaken an investigation of a report of child abuse or neglect and has determined that the report is inconclusive or not justified, it may not report any information in any legal proceeding and its records are generally confidential. (Article 615(E)).

1991. — This article is new. It is designed to protect the rights and interests of any parent or legal custodian who is not a party to the proposed transfer of custody.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Louisiana Family Law. 52 La. L. Rev. 607 (January, 1992).

Art. 1518. Pretrial orders; contribution to costs; appointment of counsel.

A. On its own motion or the motion of any party to the proceedings, the court may render such orders it deems necessary to protect the best interests of the child, including but not limited to the following:

(1) A home study of the proposed placement.

(2) A physical or mental examination of any party.

(3) An appointment of counsel for the child.

B. Upon request of an indigent parent, the court shall appoint counsel for the parent when the Department of Children and Family Services has recommended that the petition for voluntary transfer be filed. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992; Acts 2010, No. 266, § 1, eff. Aug. 15, 2010.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Department of Children and Family Services” for “Department of Social Services” in (B). See Acts 2010, No. 877, § 3.

2010 Amendments. — The 2010 amendment by No. 266 added “appointment of counsel” in the section heading; and rewrote (B), which formerly read: “After giving the parent a reasonable opportunity to be heard, the court may order that such parent shall contribute to the cost of the home study, examination, or of the child’s representation.”

COMMENTARY

Louisiana Official Revision Comments

1991. — This article is new. It gives the court discretionary authority to render investigatory orders, if needed, and provides for the allocation of costs in conformity with Article 669(B).

Art. 1519. Hearing.

The petition shall be set for hearing on the record unless specifically waived by the court. If the Department of Children and Family Services, office of children and family services, has recommended that the petition for voluntary transfer of custody be filed, a representative for the department shall testify at the hearing with particularity the reasons for the recommendation. Further, the department representative shall specify why a child in need of care petition should not be filed and shall testify regarding the preventative services offered by the department to the petitioner to prevent the transfer of custody. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992; Acts 2010, No. 266, § 1, eff. Aug. 15, 2010.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Department of Children and Family Services” for “Department of Social Services.” In addition, the LSLI substituted “office of children and family services” for “office of community services.” See Acts 2010, No. 877, § 3.

2010 Amendments. — The 2010 amendment by No. 266 added the last two sentences.

COMMENTARY

Louisiana Official Revision Comments

1991. — This article is new. It indicates a preference for a hearing in each case but allows the court to dispense with the hearing if there is no need for one, for example, if there is no objection to the transfer and the court is satisfied that it can make the required findings without the taking of sworn testimony.
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Louisiana Law Reviews. — Article: Louisiana Family Law. 52 La. L. Rev. 607 (January, 1992).

Art. 1520. Judgment.

A. The court shall render a written judgment granting or denying the transfer of custody.

B. If the court grants the transfer of custody, the judgment shall order the transfer and recite such terms and conditions as required to protect the safety and secure the best interests of the child and shall also recite all of the following:

(1) All necessary parties are involved.

(2) The transfer is knowing and voluntary.

(3) There is a legitimate purpose and a factual basis to support that purpose.

(4) All parties have been advised of and understand the nature and extent of the transfer, including any terms and conditions, and of their respective rights.

(5) The proposed change of custody is in the best interests of the child.

C. After giving the parent a reasonable opportunity to be heard, the court may order that the parent contribute to the cost of the home study, examination, or of the representation of the child. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992; Acts 2010, No. 266, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 266 rewrote the introductory language of (B), which formerly read: “If the court grants the transfer of custody, the judgment shall recite that”; and rewrote (C), which formerly read: “In addition, if the order grants the transfer of custody, the judgment shall order the transfer of custody and recite such terms and conditions as requested by the parties.”

COMMENTARY

Louisiana Official Revision Comments

2010. — The source of Paragraph C is Article 1518(B) which has been moved here without change.

1991. — (a) This article is new. It conforms with Code of Civil Procedure Article 1911, which requires a written judgment.

(b) Paragraph A limits the dispositional alternatives available to the court in response to the petition but does not prohibit the institution of a child in need of care or a family in need of services proceeding if appropriate under the circumstances.

(c) The requirements of Paragraph B provide clarity for the parties and trial and appellate courts.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Louisiana Family Law. 52 La. L. Rev. 607 (January, 1992).

Art. 1521. Review; permanency planning.

A. On its own motion or on the motion of any party, the court may order a hearing to be set for review of the transfer of custody.

B. Judgments transferring custody pursuant to this Chapter are exempt from the permanency planning requirements mandated in Title VI including the provisions of Chapters 13, 15 and 16 of that Title. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992; Acts 1992, No. 705, § 1, eff. July 6, 1992.)
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1992. — This amendment to Paragraph B clarifies the cross-reference exemption of transfers of custody orders.

1991. — This Article is new. It provides for discretionary review, as needed, rather than mandatory reviews.
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Louisiana Law Reviews. — Article: Louisiana Family Law. 52 La. L. Rev. 607 (January, 1992).

Art. 1522. Modification.

A. Except when the parties jointly desire to dismiss the proceedings and return custody of the child to the parents, modification or enforcement of a judgment transferring custody shall be upon motion of any party and by order of the court according to the provisions of this Chapter.

B. If the parties jointly desire to dismiss the proceedings and return the custody of the child to the parents, the court shall be notified. The court may render an ex parte dismissal of the proceedings, or it may order a hearing to be set for review of the proposed modification. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992; Acts 2010, No. 266, § 1, eff. Aug. 15, 2010.)

2010 Amendments. — The 2010 amendment by No. 266, in (B), substituted “shall be notified” for “should be notified” and rewrote the second sentence, which formerly read: “A court so notified shall then render an ex parte dismissal of the proceedings.”

COMMENTARY
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1991. — This article is new. Paragraph A requires a court order, upon motion of a party, for enforcement or modification of a transfer of custody judgment, with the exception of a return of the child to his parent(s) as provided for in Paragraph B. If the court is concerned about the child’s protection upon the return, the court may decide to refer the case for an investigation as a potential child in need of care pursuant to Article 609.
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Louisiana Law Reviews. — Article: Louisiana Family Law. 52 La. L. Rev. 607 (January, 1992).

Art. 1523. Revocation.

A. Upon failure of a custodian to return a child after revocation of the parent’s consent, the parent may move for dismissal of the proceedings and for the return of the child to their custody.

B. The motion to dismiss shall be set for contradictory hearing with the custodians.

C. In making its determination of the best interests of the child, the court shall consider the following:

(1) The length of the parent/child separation.

(2) The current fitness of the parent.

(3) The frequency of contact between the parent and child during the separation.

(4) The efforts made by the parent to exercise parental responsibilities during the separation, including support.

(5) The terms and conditions of the judgment. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992.)
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1991. — This article is new. It provides a best interests of the child standard for determining custody and sets forth the factors for the court to consider based on commonly used criteria in reported appellate cases. Boyett v. Boyett. 448 So.2d 819 (2 Cir.1984); Johnson on behalf of Johnson, 464 So.2d 463 (1 Cir.1985); Boykin v. Corless, 488 So.2d 1153 (2 Cir.1986); Lions v. Lions. 488 So.2d 445 (3 Cir.1986); In re custody of Reed. 497 So.2d 1084 (4 Cir.1986); In re Bourg, 501 So.2d 862 (5 Cir.1987).

JUDICIAL DECISIONS

INDEX

FAMILY LAW

• Guardians

•• General Overview

FAMILY LAW

• Guardians

•• General Overview. — Where there were no allegations of abuse, illness, disability, or substance abuse, it was in the best interest of a minor child to dismiss a voluntary transfer of custody and return the child to two biological parents, despite the fact that the parents had minor skirmishes with the law and were not financially stable; a trial court properly considered the child’s age, and the length of the separation. In re K.P.W., 875 So. 2d 903, 2004 La. App. LEXIS 1418 (May 26, 2004).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Louisiana Family Law. 52 La. L. Rev. 607 (January, 1992).

CHAPTER 4. MISDEMEANOR PROSECUTION OF ADULTS.

Art. 1524. Purpose.

The purpose of this Chapter is to set out the substantive principles and procedures by which the juvenile court tries adults for misdemeanors when the law violated was enacted for the protection of the physical, moral, or mental well-being of children. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — This article is new. C.J.P. Article 16(A)(1), which granted exclusive original jurisdiction to the juvenile courts for the prosecution of adults for the commission of certain misdemeanors, noted simply that the court was to proceed “in conformity with any special rules prescribed by law.” This Chapter elaborates upon the procedures to be followed in these cases.

Art. 1525. Scope of jurisdiction.

The juvenile court shall have jurisdiction to try any adult who is charged with any of the following misdemeanors:

(1) Interference with the custody of a child.

(2) Criminal abandonment.

(3) Unlawful sales to minors.

(4) Unlawful purchase of alcoholic beverages for minors.

(5) Unlawful distribution of sample tobacco products to minors.

(6) Sale, exhibition, or distribution of material harmful to minors.

(7) Sale, distribution, or making available to minors publications encouraging, advocating, or facilitating the illegal use of controlled substances.

(8) Illegal use of controlled dangerous substances in the presence of children.

(9) Sale of poisonous reptiles to minors.

(10) Contributing to the delinquency of juveniles or encouraging or contributing to child delinquency, dependency, or neglect.

(11) Unlawful use and sale of model glue to minors.

(12) Tatooing minors.

(13) Child desertion.

(14) Abandoning ice boxes or other air tight containers in a place accessible to children.

(15) Failure of a mandatory reporter to report abuse of children.

(16) Violation of the requirements for the investigation of reports of child abuse.

(17) Knowingly making a false report of child abuse.

(18) Making a false report of a missing child.

(19) Violation of the compulsory school attendance law.

(20) Any offense affecting the physical, moral, or mental well-being of children as provided in Section 2 of Subpart B of Part V of Chapter 1 of Title 14 of the Louisiana Revised Statutes of 1950. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992; Acts 1995, No. 1095, § 8.)

COMMENTARY

Louisiana Official Revision Comments

1995. — (a) Art. 1525(10) has been amended to include the crime of encouraging or contributing to a child’s delinquency, dependency, or neglect.

(b) Art. 1525(19) has been amended to add the crime of violation of the compulsory school attendance law, R.S. 17:221. Former Art. 1525(19) is now Art. 1525(20), offenses affecting the physical, moral, or mental well-being of children.

1991. — (a) The source of this article is C.J.P. Article 16(A)(1). which granted jurisdiction to the juvenile courts “To try any adult who is charged with a misdemeanor when the law violated was enacted for the protection of the physical, moral or mental well-being of children.” This article enumerates those misdemeanors which meet that definitional standard. These misdemeanors are found in: R.S. 14:45.1 (custody interference); 79.1 (criminal abandonment); 91 (unlawful sales to minors); 91.3 (unlawful purchase of alcoholic beverages); 91.6 (unlawful distribution of tobacco samples); 91.11 (sale, exhibition or distribution of harmful material); 91.12 (sale, distribution or making available publications encouraging illegal use of controlled substances); 91.13 (illegal use of controlled dangerous substances in the presence of children); 91.21 (sale of poisonous reptiles to minors); 92 (contributing to the delinquency of juveniles); 93.1 (use and unlawful sale of model glue to minors); 93.2 (tatooing minors); 93.2.1 (child desertion); 324 (abandoning, discarding ice boxes, air-tight containers); 403 (failure to report abuse; violation of abuse investigation duties; knowingly making a false report of abuse); and 403.3 (false report of missing children).

(b) The authorization for the juvenile court to exercise criminal jurisdiction over adults is set out in Article 312 of this Code.

Art. 1526. Definitions.

Except when the context clearly indicates otherwise, as used in this Chapter:

(1) “Affidavit” means a written accusation of crime made under oath and signed by the affiant. It must be filed in open court in a court having jurisdiction to try the offense or in the office of the clerk thereof.

(2) “Institution of prosecution” means the filing of an information or affidavit, which is designed to serve as the basis of a trial. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — (a) The source of the definition of “Affidavit” is Code of Criminal Procedure Article 385.

(b) The source of the definition of “Institution of prosecution” is Code of Criminal Procedure Article 934(7).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — The administration of oaths and the taking of affidavits may be validly undertaken by the judge of the city court, the duly appointed clerk of court and deputies and any notary public who is qualified. Unless the marshall or his deputies have been appointed notaries public, they do not have the authority to perform the functions., OPINION No. 81-46, La. Atty. Gen. Op. No. 1981-46; 1981 La. AG LEXIS 179.

Art. 1527. Venue.

Proceedings pursuant to this Chapter shall be commenced in the parish in which the offense is alleged to have been committed. If acts constituting an offense or if the elements of an offense occurred in more than one place, the offense is deemed to have been committed in any parish in which any such act or element occurred. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — The source of this article is C.J.P. Article 18(E). The “may” has been changed to “shall.” consistent with Code of Criminal Procedure Article 611.

Art. 1528. Method of instituting prosecution.

Criminal prosecutions in a juvenile court shall be instituted by affidavit, information, or indictment. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — The source of this article is Code of Criminal Procedure Article 382. The Official Revision Comment of that source article notes the following:

Criminal persecutions in juvenile and family courts (of adults for misdemeanors affecting the well-being of juveniles— Const.(1921), Art. VII.§§52. 53) generally will be instituted by affidavit, but may also be instituted by information or indictment.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Act. 368 of 1977; C.Cr.P. Art. 202;931;382;and 209, OPINION No. 78-326, La. Atty. Gen. Op. No. 1978-326; 1978 La. AG LEXIS 927.

Traffic violations are considered as criminal offenses for the implementation of House Bill 670 and the assessment of additional court costs., OPINION No. 86-616, La. Atty. Gen. Op. No. 1986-616; 1986 La. AG LEXIS 379.

A police officer has no discretion to dispose of a traffic citation once it is issued and deposited under R.S. 32:398.2. A police officer has no discretion in dismissing or disposing of an arrest or its record after the person is arrested and booked under C.Cr. P. Art. 229. A police officer has no discretion to dismiss a prosecution once it is instituted under C.Cr.P. Art. 61., OPINION No. 88-39, La. Atty. Gen. Op. No. 1988-39; 1988 La. AG LEXIS 237.

When coroner is licensed physician, deputy or assistant coroners must also be licensed physician; coroner and district attorney share investigative authority over crime scene of homicide, but district attorney’s constitutional authority prevails in event of conflict of judgment., OPINION No. 90-105, La. Atty. Gen. Op. No. 1990-105; 1990 La. AG LEXIS 499.

Art. 1529. Procedure.

Proceedings pursuant to this Chapter shall be conducted in accordance with the Louisiana Code of Criminal Procedure. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — This article is new but simply amplifies the law formerly found in C.J.P. Articles 16 and 24.

JUDICIAL DECISIONS

INDEX

CRIMINAL LAW & PROCEDURE

• Sentencing

•• Guidelines

••• General Overview

CRIMINAL LAW & PROCEDURE

• Sentencing

•• Guidelines

••• General Overview. — Under former La. Code Juv. Proc. Ann. art. 24 (see La. Child. Code art. 1529), the lower court did not commit error when it used the sentencing guidelines of La. Code Crim. Proc. Ann. art. 894.1 in imposing a sentence against an adjudicated delinquent for his role in an aggravated assault, unauthorized use of a movable, and resisting arrest. State in Interest of Winstead, 385 So. 2d 311, 1980 La. App. LEXIS 3902 (Mar. 31, 1980).

Art. 1530. Trial of misdemeanors.

A. A defendant charged with a misdemeanor in which the punishment, as set forth in the statute defining the offense, may be a fine in excess of one thousand dollars or imprisonment for more than six months, shall be tried by a jury of six jurors, all of whom must concur to render a verdict.

B. The defendant charged with any other misdemeanor shall be tried by the court without a jury. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992.)

Art. 1531. Right to waive trial by jury.

A. A defendant charged in juvenile court with a misdemeanor triable by jury may knowingly and intelligently waive a trial by jury and elect to be tried by the judge. At the time of arraignment, the defendant in such cases shall be informed by the court of his right to waive trial by jury.

B. The defendant shall exercise his right to waive trial by jury within fifteen days after the arraignment. However, with permission of the court, he may exercise his right to waive trial by jury at any time prior to the commencement of trial.

C. The defendant may withdraw a waiver of trial by jury unless the court finds that withdrawal of the waiver would result in interference with the administration of justice, unnecessary delay, unnecessary inconvenience to witnesses, or prejudice to the state. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — The source of this article is Code of Criminal Procedure Article 780. The time limitation contained in Paragraph B comes from Code of Criminal Procedure Article 521.

Art. 1532. Transfers to courts exercising criminal jurisdiction.

A. When the defendant is entitled to a trial by a jury, as defined in Article 1530, but knowingly and intelligently waives that right pursuant to Article 1531, the juvenile court may proceed with trial.

B. In cases where the defendant elects to exercise his right to a trial by jury, the court shall transfer the case to the proper court exercising criminal jurisdiction. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — This article is new but based on the transfer provisions of C.J.P. Article 106.

CHAPTER 5. [RESERVED.]

CHAPTER 6. AUTHORIZATION OF MINORS’ MARRIAGES.

Art. 1543. Purpose.

The purpose of this Chapter is to set out the substantive law and procedures for securing the authorization of the juvenile court for the marriage of a minor. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — This article is new although it is based upon R.S. 9:211.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Act 808 of 1988 reinacted R.S. 9:225 and deleted the requirement for a medical certificate., OPINION No. 88-60, La. Atty. Gen. Op. No. 1988-60; 1988 La. AG LEXIS 362.

Jurisprudence reflects a defect in the licensing or ceremonial requirements will not make a marriage an absolute nullity. A marriage is absolutely null pursuant to codal authority where no ceremony is performed. The provisions of R.S. 9:211 through R.S. 9:214 have been repealed by Acts 1991, No. 235, Sec. 17, eff. Jan. 1, 1992 and redesignated within the provisions of Chapter 6 of the La. Children’s Code, Articles 1543 through 1550. The substance of those provisions authorizing the marriage of minors remains unchanged., OPINION NUMBER 92-699(A), La. Atty. Gen. Op. No. 1992-699; 1992 La. AG LEXIS 613.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: Louisiana Family Law. 52 La. L. Rev. 607 (January, 1992).

Art. 1544. Definitions.

Except when the context clearly indicates otherwise, as used in this Chapter, “officiant” is a person authorized by law to perform marriage ceremonies. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — The source of this definition of “Officiant” is R.S. 9:201. Provisions specifying those authorized to be officiants are contained in R.S. 9:202, 203, and 204.

Art. 1545. Necessary consent; parents; judicial authorization.

A. An officiant may not perform a marriage ceremony in which a minor is a party unless the minor has the written consent to marry of either:

(1) Both of his parents.

(2) The tutor of his person.

(3) A person who has been awarded custody of the minor.

(4) The juvenile court as provided in Article 1547.

B. A minor under the age of sixteen must also obtain written authorization to marry from the judge of the court exercising juvenile jurisdiction in the parish in which the minor resides or the marriage ceremony is to be performed. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — The sources of this article are R.S. 9:211 and 212. See Spaht, “Revision of the Law of Marriage: One Baby Step Forward,” 48 Louisiana Law Review 1131 (1988).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Act 808 of 1988 reinacted R.S. 9:225 and deleted the requirement for a medical certificate., OPINION No. 88-60, La. Atty. Gen. Op. No. 1988-60; 1988 La. AG LEXIS 362.

Art. 1546. Venue.

A proceeding brought pursuant to this Chapter may be commenced in the parish in which the minor resides or the marriage ceremony is to be performed. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992.)

Art. 1547. Judicial authorization; compelling reasons.

Upon application by the minor, the judge may authorize the marriage when there is a compelling reason why the marriage should take place. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992.)

Art. 1548. Hearing; confidentiality.

The court shall hear a request for authorization for a minor to marry in chambers. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992.)

Art. 1549. Authorization; copies; filing.

A. The authorization must be in writing but may not give the court’s reasons for granting it.

B. A copy of the authorization must be attached to the copy of the marriage certificate given to the parties and the original of the authorization must be presented to the official who issues the marriage license.

C. A copy of the authorization must also be filed with the marriage certificate as required by law. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — The source of this article is R.S. 9:213. The requirement for a written authorization is found in R.S. 9:212. R.S. 9:253(A) governs the instruments, including the court’s authorization in the case of a minor party to a marriage, which must be presented for filing.

Art. 1550. Penalty for officiant who performs a marriage ceremony in violation of this chapter.

Any officiant, other than a judge or justice of the peace, who knowingly performs a marriage ceremony at which one of the parties is a minor when the officiant does not have the necessary consent or authorization to marry required by Article 1545 shall be permanently deprived of his right to perform marriage ceremonies. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992.)

CHAPTER 7. PROTECTION OF TERMINALLY ILL CHILDREN.

Art. 1551. Purpose.

The purpose of this Chapter is to recognize the right of a parent or guardian to make a declaration pursuant to which life-sustaining procedures or other medical care may be withheld or withdrawn from certain terminally ill children and to authorize judicial review, if needed, by the juvenile courts of such decisions if a child’s parents or physician cannot agree that the requirements of this Chapter have been met. The procedures authorized by this Chapter are in addition to the existing remedies of Title VI. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — There were two distinct sets of special statutes which governed the issue of medical treatment of terminally ill children: R.S. 40:1299.36.1 et seq. (“Preserving the Life of Children”), enacted in 1982 and repealed by the Act embodying this Code, and R.S. 40:1299.58.1 et seq. (“Declarations Concerning Life-Sustaining Procedures”), especially R.S. 40:1299.58.6, enacted in 1984. Although both statutes addressed the limitations upon parental decisions concerning when extraordinary medical intervention might be discontinued for children, they were in conflict. The purpose of this Chapter is to provide a single set of guidelines for parents, physicians, and hospital personnel. In Cruzan v. Director. Missouri Dept. of Health, ________ U.S.________, 110 S.Ct. 2841 (1990), the Supreme Court held that a state is not required by the United States Constitution to substitute the judgment of a representative for that of an incompetent patient. However, the Court upheld the right of states to legislate appropriate procedures to protect the rights of the patient, including provisions for substitute decision-making by a parent.

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Therefore, it is the opinion of this office that it will not extend the interpretation of the applicable law to include the public school setting in the absence of specific language to that effect. Further, it is the opinion of this office that neither the state nor any local board has any authority to promulgate any regulation on this topic, in the absence of any legislation that specifically grants such authority., Opinion No. 00-73, La. Atty. Gen. Op. No. 2000-73; 2000 La. AG LEXIS 140.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Proposed Legislation for Safely Regulating the Increasing Number of Living Organ and Tissue Donations by Minors. 61 La. L. Rev. 433 (Winter, 2001).

Art. 1552. Definitions.

As used in this Chapter:

(1) “Attending physician” means the physician who has primary responsibility for the treatment and care of the child patient.

(2) “Child” means a person under eighteen years of age who has not been judicially emancipated under Civil Code Article 385 or emancipated by marriage under Civil Code Articles 379 through 384.

(3) “Continual profound comatose state” means that there is no reasonable medical possibility of ever achieving a cognitive state of conscious perception.

(4) “Death” means that in the announced opinion of a physician, based on ordinary standards of approved medical practice, the child has experienced an irreversible cessation of spontaneous respiratory and circulatory functions. In the event that artificial means of support preclude a determination that these functions have ceased, a child will be considered dead if, in the announced opinion of a physician based on ordinary standards of approved medical practice, the child has experienced an irreversible total cessation of brain function. Death will have occurred at the time when the relevant functions ceased. In any case when organs are to be used in a transplant, then an additional physician who is not a member of the transplant team must make the pronouncement of death.

(5) “Declaration” means a written and witnessed document voluntarily made by the declarant, authorizing the withholding or withdrawal of life-sustaining procedures for a child, in accordance with the requirements of this Chapter.

(6) “Life-sustaining procedure” means any medical procedure or intervention which, within reasonable medical judgment, would serve only to prolong the dying process. It does not include any measure deemed necessary to provide comfort care.

(7) “Terminal and irreversible condition” means a condition, injury, disease, or illness which, within reasonable medical judgment, would produce death and for which the application of a life-support system would serve only to postpone the moment of death. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992.)

Editor’s Notes. — Acts 2008, No. 786, § 1, effective January 1, 2009, repealed Civil Code Articles 379 through 384 and Article 385 referenced in the section above.

COMMENTARY

Louisiana Official Revision Comments

1991. — (a) The source of the definition of “Attending physician” is R.S. 40:1299.58.2(1). The only change is to insert the word “child” before “patient” since this Chapter only applies to medical treatment decisions affecting terminally ill children.

(b) The definition of “Child” is the same as the definition used by this Code in child in need of care proceedings. See Article 603(5). R.S. 40:1299.36.1 et seq. used the terms “child,” “infant child,” and “minor child” without defining any of those terms. R.S. 40:1299.58.6 refers to the right of a parent to make a declaration for the benefit of a terminally ill “minor.” “Minor,” in that statute, is defined as a person who has not reached the age of majority. R.S.40:1299.58.2(5).

(c) The source of the definition of “Continual profound comatose state” is the Child Abuse Prevention and Treatment Act, Pub.L. No. 98-457,§121.

(d) The definition of “Death” is taken from the generally applicable definition which is found in R.S. 9:111.

(e) The definition of “Declaration” is based upon the definition found in R.S. 40:1299.58.2(2). That definition also includes an oral statement or “expression,” since that statute is principally aimed at providing procedures whereby an adult can elect to forego extraordinary measures to preserve his own life. When, as here, the adult is making a decision about a child’s life, a written document should be required. This is not an onerous burden and reflects what is the customary practice of hospitals and physicians.

(f) The source of the definition of “Life sustaining procedure” is the definition found in R.S. 40:1299.58.2(4), “Declarations Concerning Life-Sustaining Procedures.”

(g) The source of the definition of “Terminal and irreversible condition” is R.S. 40:1299.58.2(8). Its requirement that the condition be caused “by injury, disease or illness” has been eliminated because of the diagnostic difficulties of determining in infants the precise cause of the child’s condition.
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CIVIL PROCEDURE

• Settlements

•• Settlement Agreements

••• General Overview. — A petition approving a partial settlement of a medical malpractice claim filed by a parent whose child died as a result of alleged provider negligence was proper, where the mere agreement to pay, regardless of the actual payment, triggered the statutory admission of liability under former La. Rev. Stat. Ann. 40:1299(C)(5) (now La. Child. Stat. Ann. arts. 1552, 1561) and precluded liability from being contested. Morgan v. United Medical Corp., 697 So. 2d 307, 1997 La. App. LEXIS 1736 (June 25, 1997), writ denied by La. 97-1982, 703 So. 2d 1307, 1997 La. LEXIS 3642 (La. Nov. 21, 1997).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — C.Cr.P. Arts. 101, et seq., OPINION No. 83-376, La. Atty. Gen. Op. No. 1983-376; 1983 La. AG LEXIS 465.

Because coroners must be licensed physicians, and because deputy coroners must have the same qualifications as coroners, deputy coroners must also be licensed physicians. Death may be pronounced by a licensed physician only., OPINION No. 83-1018, La. Atty. Gen. Op. No. 1983-1018; 1984 La. AG LEXIS 473.

A minor, while having the right to consent to medical treatment, has no right to refuse medical treatment when that treatment is consented to by his parents and proposed by a licensed physician., OPINION No. 88-232, La. Atty. Gen. Op. No. 1988-232; 1988 La. AG LEXIS 368.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Article: The Withholding or Withdrawal of Lifesustaining Medical Treatment Under Louisiana Law. 45 Loy. L. Rev. 121 (Spring, 1999).

Art. 1553. Deprivation of comfort care prohibited.

No child, including any infant born alive, shall be denied or deprived of food or nutrients, water, oxygen, or comfort care by any person with the intent to cause or allow the death of the child for any reason, including but not limited to the following situations:

(1) The child was born with physical or mental handicapping conditions which, in the opinion of the parent, the physician, or other persons, diminishes the quality of the child’s life.

(2) The child was born alive in the course of an attempted abortion.

(3) The child is not wanted by the parent. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Provisions of Act 382 of 1984 provide for a means of terminating life-supporting procedures where a minor patient is afflicted with a terminal condition to which life-sustaining procedures would only prolong death. Act 382 is neither mandatory not exclusive., OPINION NUMBER 85-57, La. Atty. Gen. Op. No. 1985-57; 1985 La. AG LEXIS 774.

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Comment: Proposed Legislation for Safely Regulating the Increasing Number of Living Organ and Tissue Donations by Minors. 61 La. L. Rev. 433 (Winter, 2001).


Art. 1554. Deprivation of medical or surgical care prohibited; exceptions.

No child, including any infant born alive, shall be intentionally denied or deprived of any medical or surgical care by his parent, physician, or any other person when such medical or surgical care is necessary to attempt to save the life of the child in the opinion of a physician exercising competent medical judgment, except:

(1) When a child is in a continual profound comatose state and in the opinion of the child’s physician, exercising competent medical judgment, he has no reasonable chance of recovery from that state despite every appropriate medical treatment to correct such condition, the child’s parents and physician may discontinue the use of life-support systems or other medical treatment.

(2) When a child suffers from a terminal and irreversible condition despite every appropriate medical treatment to correct such condition, the child’s parents and physician may discontinue the use of life-sustaining procedures or other medical treatment.

(3) When the potential risks to the child’s life or health inherent in any treatment or surgery outweigh the potential benefits for survival from the treatment or surgery, a child’s parents and physician may decline to provide potentially lifesaving medical or surgical care for the child. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — The sources of the introductory paragraph and Paragraphs 1 and 3 are R. S 40:1299.36.1(B), (C), and (D). Paragraph 2 is derived from R.S. 40:1299.58 and 40:1299.58.2(7). According to R.S. 40:1299.58.6(A)(2) a parent may make a declaration to withhold or withdraw “medical treatment or life sustaining procedures” on behalf of his child who had been certified as a “qualified patient.” “Qualified patient” according to R.S. 40:1299.58.2(7), means a patient diagnosed and certified in writing as having a terminal and irreverable condition or being in a continual profound comatose state with no reasonable chance of recovery by two physicians who have personally examined the patient, one of whom shall be the attending physician.”

Art. 1555. Certification of child’s terminal status.

Before the discontinuation of any medical care or treatment, the child must be diagnosed and certified in writing as qualifying within one or more of the exceptions authorized by Article 1554 by two physicians who have personally examined the child, one of whom shall be the child’s attending physician. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — The source of this article is RS. 40:1299.36.1. Although that source article speaks of medical decision-making by “the child’s parents and physician,” the later enacted R.S. 40:1299.58.2 requires in its definition of “Qualified patient” that the certification of condition be made by “two physicians who have personally examined the patient, one of whom shall be the attending physician.” This article adopts that requirement.

Art. 1556. Declaration for the benefit of a terminally ill child.

If a child has been certified as required by Article 1555, the child’s parent or his guardian may make a declaration to document the decision concerning the withholding or withdrawal of medical treatment or life-sustaining procedures on the child’s behalf, except where either:

(1) The parent or guardian has actual notice of contrary indications by the affected child.

(2) The parent or guardian has actual notice of opposition to the decision by the other parent or by the child’s guardian. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — The source of this article is R.S. 40:1299.58.6(A) and (B). However, its provisions which permit the spouse of a married minor to make such a decision have been deleted in view of the decision to define “child” to exclude married (emancipated) minors from the coverage of the Children’s Code. See Article 1552(2).

Art. 1557. Making of declaration; notification; illustrative form.

A. At any time, a parent or guardian may make a written declaration directing the withholding or withdrawal of life-sustaining procedures for his child in the event the child should have a terminal and irreversible condition.

B. The declaration shall be signed by the parent or guardian in the presence of two witnesses.

C. It shall be the responsibility of the parent or guardian to notify the child’s attending physician that a declaration has been made.

D. Any attending physician who is so notified shall promptly make the declaration or copy of the declaration a part of the child’s medical record.

E. Nothing in this Article shall be construed to require the making of a declaration for a terminally ill minor. The legislature intends that the provisions of this Chapter are permissive and voluntary. The legislature further intends that the making of a declaration pursuant to this Chapter merely illustrates a means of documenting the decision relative to withholding or withdrawal of medical treatment or life-sustaining procedures by a parent or guardian on behalf of his child.

F. The declaration may but need not be in the following illustrative form and may include other specific directions:

“DECLARATION

Declaration made this ______________ day of ______________ (month, year)

I, _____, being of sound mind, willfully and voluntarily make known my desire that the death of my dying child, ________________________, shall not be artificially prolonged under the circumstances set forth below and do hereby declare:

Because my child has an incurable condition, injury, disease, or illness certified to be terminal and irreversible by two physicians who have personally examined my child, one of whom is his attending physician, and the physicians have determined that my child’s death will occur whether or not life-sustaining procedures are utilized and that the application of life-sustaining procedures will serve only to prolong artificially the dying process, I direct that such procedures be withheld or withdrawn and that my child be permitted to die naturally with only the administration of medication or the performance of any medical procedure deemed necessary to provide him with comfort care.

I understand the full import of this declaration, and I am emotionally and mentally competent to make this declaration on behalf of my child.

Signed _______________

City, Parish, and State of Residence _______________

The declarant has been personally known to me and I believe him or her to be of sound mind.

____________________

Witness

____________________

Witness”

(Acts 1991, No. 235, § 15, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — (a) The source of Paragraphs A through D and F of this article is R.S. 40:1299.58.3. The declaration form therein provided has been modified for use by a parent who desires that extraordinary life-sustaining procedures not be applied for his terminally ill child. Although that statute permits the making of a declaration by a parent for the withholding of such procedures for his child in R.S. 40:1299.58.6, it does not provide a form for parental consent. Although generally R.S. 40:1299.58.1 et seq. permit an adult to make a declaration in his own behalf at any time, it was not clear that a parent could make such a declaration unless the child had been “qualified.” that is, diagnosed and certified in writing as being terminally and irreversibly ill. R.S. 40:1299.58.6. Unlike Article 1556, which governs the making of declarations after a child has been properly certified, this article permits a parent to anticipate that possibility and to document his decision.

(b) The source of Paragraph E is R.S. 40:1299.58.6(C).

Art. 1558. Revocation of declaration.

A. A declaration by a parent or guardian pursuant to Article 1557 may be revoked at any time by the declarant without regard to his or her mental state or competency by any of the following methods:

(1) By being cancelled, defaced, obliterated, burned, torn, or otherwise destroyed by the declarant or by some person in the presence of and at the direction of the declarant.

(2) By a written revocation of the declarant expressing the intent to revoke, signed and dated by the declarant.

(3) By an oral or nonverbal expression by the declarant of the intent to revoke the declaration.

B. Such revocation by any method enumerated in Paragraph A of this Article shall become effective upon communication to the attending physician.

C. The attending physician shall record in the child’s medical records the time and date when notification of the revocation was received. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992.)

Art. 1559. Surrender of parental rights to a terminally ill child.

A. A parent or guardian who refuses to consent to the medical care and treatment of his child as required by this Chapter may at any time execute a voluntary act of surrender pursuant to Title XI and place the child in the legal custody of the department or a licensed adoption agency.

B. The department or agency shall immediately provide the treatment necessary for the child and shall make every effort to find an adoptive home for the child. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — The source of this article is R.S. 40:1299.36.2(A). Paragraph A changes the law, which continued to impose financial responsibility despite a surrender of parental rights. The new provision makes this special type of surrender consistent with the usual effect of a surrender of parental rights. See Article 1122(B)(4).

Art. 1560. Wrongful refusal to consent to medical care and treatment of a child.

Whenever the parent or guardian of a child wrongfully refuses to consent to the medical care and treatment of his child as required by this Chapter, the physician may report the child as a child in need of care in accordance with the provisions of Title VI. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — The source of this article is R.S. 40:1299.36.2(B). That source article made mandatory the physician’s reporting the child as a child in need of care. Since a declaratory judgment action is now expressly provided as an alternative review procedure by Article 1563, under the authority of In re P.V.W., 424 So.2d 1015 (La.1982), reporting has been here made permissive.

Art. 1561. Medical insurer’s liability.

No medical insurer of a parent or guardian of a child who would have otherwise been liable for such medical expenses may deny liability to their insured solely because the insured parent or guardian desires to withhold medical or surgical treatment for the child. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992.)

Art. 1562. Immunity.

No hospital, physician, or other person authorized by law to provide medical or surgical care shall be held liable for providing such care for a terminally ill child protected by this Chapter when both:

(1) In the opinion of the hospital, physician, or other person authorized by law to provide medical or surgical care, exercising competent medical judgment, the child’s life would be threatened by delaying the provision of medical care or treatment.

(2) The child’s parent or guardian has wrongfully refused to consent to such medical care or treatment. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992.)

Art. 1563. Declaratory judgment; appeal.

A. An action seeking a declaratory judgment may be brought by any parent, guardian, physician, or hospital in the juvenile court in the parish in which the child is present or is domiciled for the purposes of resolving any issue arising out of a dispute whether certain medical care or treatment should be extended in accordance with this Chapter.

B. An attorney shall be appointed to represent the child in all trial and appellate proceedings.

C. This proceeding shall be heard in chambers, confidentially and within forty-eight hours of the filing thereof.

D. Before entering any judgment approving the refusal or discontinuance of any medical or surgical care for a child, the court must find by clear and convincing evidence that the requirements of Article 1554 have been met.

E. Any appeal or application for writs to review the juvenile court’s judgment in any appellate court shall be heard in chambers, confidentially and within forty-eight hours of the filing thereof.

F. Nothing in this Article shall be construed to require any court proceeding when a declaration authorized by Article 1557 has been executed or when the parent and the child’s physician agree concerning the child’s care, consistent with the requirements of this Chapter. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — (a) The source of Paragraphs A, C and E of this article is R.S. 40:1299.36.3. This article more clearly articulates the process which reflects the state’s interests in these disputes over proper medical care.

(b) The venue provision of Paragraph A changes the law. R.S. 40:1299.36.3 provided for judicial proceedings in the juvenile court in the jurisdiction “where the child is found.” R.S. 40:1299.58.1(1985) contains no venue provision. Often medical evidence and expert testimony may be more accessible in the parish in which the child is being treated; however, the parish of the child’s domicile, if different, may have even greater connexity with the child and his family and a greater interest in resolving any dispute over the course of the child’s care. This article provides for the alternative venue.

(c) Paragraphs B and C reflect the Louisiana Supreme Court’s decision in In re P.V.W., 424 So.2d 1015 (La.1982). When genuine disputes occur over the child’s medical condition, these issues are best resolved in the private hearings required for the juvenile courts. These very sensitive matters are best handled with as little adversarialness and notoriety as possible.

(d) Paragraph D follows In re P.V.W., 424 So.2d 1015 (La. 1982). in which the supreme court clearly indicated that the burden of proof must be by clear and convincing evidence.

(e) Because time is of the essence in these decisions, Paragraph E provides that appeals shall be heard within forty-eight hours of filing. Compare the analogous time limitations contained in other statutes which govern medical decision-making for minors. See, e.g., R.S. 40:1299.35.5.

(f) Subsection F is new, although it reflects the determination of the legislature in 1985 to delete a prior statutory requirement that court certification must be obtained before a parental declaration could authorize the termination of medical treatment for a child. See Vitiello, On Letting Seriously Ill Minors Die: A Review of Louisiana’s Natural Death Act, 31 Loyola Law Review 67 (1985). The supreme court in In re P.V.W., 424 So.2d 1015 (La. 1982). recognized that although some mechanism for resolving disputes over proposed medical care was essential, a declaratory judgment action should be within the parties’ discretion, to be used only if and when necessary.

CHAPTER 8. DOMESTIC ABUSE ASSISTANCE.

Art. 1564. Purpose.

The purpose of this Chapter is to recognize and address the complex legal and social problems created by domestic violence and to provide a civil remedy in the juvenile courts for domestic violence in homes in which children reside which will afford the victim immediate and easily accessible protection. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992.)
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FAMILY LAW

• Family Protection & Welfare

•• Children

••• General Overview. — Where the record showed that (1) the father claimed that the mother and her new husband were sexually abusing the child during visitation with the mother, (2) when the father did not like the results he was achieving in the district court, he filed a child in need of protection suit in the juvenile court, (3) the mother claimed that the juvenile court lacked subject matter jurisdiction of the action under Title XV of the La. Child. Code based on the pending domestic abuse proceeding brought in the district court pursuant to La. Rev. Stat. Ann. § 46:2131, and (4) the juvenile court denied the mother’s writ of exception, the juvenile court’s decision was reversed because La. Child. Code Ann. art. 303(9) expressly provided an exception to the juvenile court’s jurisdiction under La. Child. Code Ann. art. 1564 when domestic abuse protection proceedings had been filed in district court under La. Rev. Stat. Ann. § 46:2131. Martin ex. rel. K.M. v. Harrison, 855 So. 2d 950, 2003 La. App. LEXIS 2549 (Sept. 26, 2003).

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — General discussion of sheriff’s duties, authority, and liability regarding enforcement of ex parte temporary restraining orders issued in cases of family violence., OPINION No. 83-977, La. Atty. Gen. Op. No. 1983-977; 1984 La. AG LEXIS 450.

An ex parte temporary restraining order may be obtained as provided in La. R.S. 46:2131 et seq., the Domestic Abuse Assistance Act., OPINION No. 86-102, La. Atty. Gen. Op. No. 1986-102; 1986 La. AG LEXIS 701.

Art. 1565. Definitions.

As used in this Chapter:

(1) “Domestic abuse” includes but is not limited to physical or sexual abuse and any offense against the person as defined in Chapter 1 of Title 14 of the Louisiana Revised Statutes of 1950, except negligent injury and defamation, committed by one family or household member against another.

(2) “Family or household member” means spouses, former spouses, parents and children, stepparents, stepchildren, foster parents, foster children, and any person living in the same residence with the defendant as a spouse whether married or not if a child or children also live in the residence, who are seeking protection under this Chapter. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992; Acts 1997, No. 1156, § 1.)

COMMENTARY

Louisiana Official Revision Comments

1991. — (a) The source of the definition of “Domestic abuse” is R.S. 46:2132(3).

(b) The source of the definition of “Family or household member” is R.S. 46:2132(4).

Art. 1566. Assistance; clerk of court; domestic abuse advocate.

A. The clerk of court shall make forms available for making application for protective orders under this Chapter, provide clerical assistance to the petitioner when necessary, advise indigent applicants of the availability of filing in forma pauperis, provide the necessary forms, and provide the services of a notary, where available, for completion of the affidavit required in Article 1568. The forms shall be prepared by the Judicial Administrator’s Office, Louisiana Supreme Court.

B. Domestic abuse advocates may provide clerical assistance to petitioners in making an application for a protective order in accordance with this Chapter.

C. For purposes of this Article, “domestic abuse advocate” means an employee or representative of a community-based shelter providing services to victims of family violence or domestic abuse. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992; Acts 1997, No. 1156, § 1, eff. Aug. 15, 1997; Acts 2011, No. 234, § 2, eff. Aug. 15, 2011.)

LSLI 2011 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute made a stylistic change in (C), as amended by Acts 2011, No. 234, § 2.

2011 Amendments. — The 2011 amendment by No. 234 added “domestic abuse advocate” in the section heading; added the (A) designation; and added (B) and (C).

Art. 1567. Venue; standing.

A. Venue lies in either:

(1) The parish in which the marital domicile is located or in which the household is located.

(2) The parish in which the defendant resides.

(3) The parish in which the abuse is alleged to have been committed.

(4) For purposes of issuing an order pursuant to Article 1569(A)(1) only, the parish in which the petitioner resides.

(5) The parish in which an action for an annulment of marriage or for a divorce could be brought pursuant to the Code of Civil Procedure.

B. An adult may seek relief under this Chapter by filing a petition with the court alleging abuse by the defendant. Any parent, adult household member, local child protection unit of the Department of Children and Family Services, or district attorney may seek relief on behalf of any child or any person alleged to be incompetent by filing a petition with the court alleging abuse by the defendant. A petitioner’s right to relief under this Chapter shall not be affected by his leaving the residence or household to avoid further abuse. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992; Acts 1995, No. 1095, § 8; Acts 1997, No. 1156, § 10.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Department of Children and Family Services” for “Department of Social Services” in (B). See Acts 2010, No. 877, § 3.

COMMENTARY

Louisiana Official Revision Comments

1995. — The 1995 addition of Paragraph A(5) conforms Children’s Code Article 1567 to the domestic abuse assistance venue provision of R.S. 46:2133(B), as amended by Acts 1991, No. 361.

Art. 1568. Petition.

A. A petition filed under the provisions of this Chapter shall contain the following:

(1) The name of each petitioner and each person on whose behalf the petition is filed and the name, address, and parish of residence of each individual alleged to have committed abuse, if known.

(2) If the petition is being filed on behalf of a child or person alleged to be incompetent, the relationship between that person and the petitioner.

(3) The facts and circumstances concerning the alleged abuse.

(4) The relationship between each petitioner and each individual alleged to have committed abuse.

(5) A request for one or more protective orders or a temporary restraining order.

B. The address and parish of residence of each petitioner and each person on whose behalf the petition is filed may remain confidential with the court.

C. If the petition requests a protective order for a spouse and alleges that the other spouse has committed abuse, the petition shall state whether a suit for divorce is pending.

D. If the petition requests the issuance of an ex parte temporary restraining order, the petition shall contain an affidavit signed by each petitioner that the facts and circumstances contained in the petition are true and correct to the best knowledge, information, and belief of the petitioner. Any false statement under oath contained in the affidavit shall constitute perjury and shall be punishable by a fine of not more than one thousand dollars or by imprisonment with or without hard labor for not more than five years, or both.

E. If a suit for divorce is pending, any application for a protective order shall be filed in that proceeding and shall be heard within the delays provided by this Chapter. Any decree issued in a divorce proceeding filed subsequent to the filing of a petition or an order issued pursuant to this Chapter may, in the discretion of the court hearing the divorce proceeding, supersede in whole or in part the orders issued pursuant to this Chapter. Such subsequent decree shall be forwarded by the rendering court to the court having jurisdiction of the petition for a protective order and shall be made a part of the record thereof. The findings and rulings made in connection with such protective orders shall not be res judicata in any subsequent proceeding. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992; Acts 1997, No. 1156, § 1.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — General discussion of sheriff’s duties, authority, and liability regarding enforcement of ex parte temporary restraining orders issued in cases of family violence., OPINION No. 83-977, La. Atty. Gen. Op. No. 1983-977; 1984 La. AG LEXIS 450.

Re: Disclosure of Certain Contents and Filing Date of Individual Income Tax Return, Opinion No. 01-435, La. Atty. Gen. Op. No. 2001-435; 2002 La. AG LEXIS 62.

Art. 1569. Temporary restraining order.

A. Upon good cause shown in an ex parte proceeding, the court may enter a temporary restraining order, without bond, as it deems necessary to protect from abuse the petitioner, any children, or any person alleged to be an incompetent. Immediate and present danger of abuse shall constitute good cause for purposes of this Article. The order may include but is not limited to the following:

(1) Directing the defendant to refrain from abusing, harassing, or interfering with the person or employment or going near the residence or place of employment of the petitioner, the children, or any person alleged to be incompetent, on whose behalf a petition was filed under this Chapter.

(2) Awarding to a party the use and possession of specified community property, such as an automobile.

(3) Granting possession to the petitioner of the residence or household to the exclusion of the defendant, by evicting the defendant or restoring possession to the petitioner when either:

(a) The residence is jointly owned in equal proportion or leased by the defendant and the petitioner or the person on whose behalf the petition is brought.

(b) The residence is solely owned by the petitioner or the person on whose behalf the petition is brought.

(c) The residence is solely leased by defendant and defendant has a duty to support the petitioner or the person on whose behalf the petition is brought.

(4) Prohibiting either party from the transferring, encumbering, or otherwise disposing of property mutually owned or leased by the parties, except when in the ordinary course of business, or for the necessary support of the party or the minor children.

(5) Awarding temporary custody of children or persons alleged to be incompetent.

(6) Awarding or restoring possession to the petitioner of all separate property and all personal property, including but not limited to telephones or other communication equipment, computer, medications, clothing, toiletries, social security cards, birth certificates or other forms of identification, tools of the trade, checkbook, keys, automobile, photographs, jewelry, or any other items or personal effects of the petitioner and restraining the defendant from transferring, encumbering, concealing, or disposing of the personal or separate property of the petitioner.

(7) Granting to the petitioner the exclusive care, possession, or control of any pets belonging to or under the care of the petitioner or minor children residing in the residence or household of either party, and directing the defendant to refrain from harassing, interfering with, abusing or injuring any pet, without legal justification, known to be owned, possessed, leased, kept, or held by either party or a minor child residing in the residence or household of either party.

B. If a temporary restraining order is granted without notice, the matter shall be set within twenty-one days for a rule to show cause why the protective order should not be issued, at which time the petitioner must prove the allegations of abuse by a preponderance of the evidence. The defendant shall be given notice of the temporary restraining order and the hearing on the rule to show cause by service of process as required by law.

C. During the existence of the temporary restraining order, a party shall have the right to return to the family residence once to recover his or her personal clothing and necessities, provided that the party is accompanied by a law enforcement officer to insure the protection and safety of the parties.

D. If no temporary restraining order has been granted, the court shall issue a rule to show cause why the protective order should not be issued, and set the rule for hearing on the earliest day that the business of the court will permit, but in any case within ten days from the date of service of the petition, at which time the petitioner must prove the allegations of abuse by a preponderance of the evidence. The defendant shall be given notice by service of process as required by law.

E. If the hearing pursuant to Paragraph B or D of this Article is continued, the court shall make or extend such temporary restraining order as it deems necessary. Any continuance of a hearing ordered pursuant to Paragraph B or D of this Article shall not exceed fifteen days, unless good cause is shown for further continuance.

F. The court may, in its discretion, grant an emergency temporary restraining order outside regular court hours.

G. Repealed by Acts 1999, No. 1200, § 5, effective August 15, 1999.

H. Immediately upon rendering a decision granting the relief requested by the petitioner, the judge shall cause to have prepared a Uniform Abuse Prevention Order, as provided in R.S. 46:2136.2(C), shall sign such order, and shall forward it to the clerk of court for filing, all without delay.

I. If a temporary restraining order is issued or extended, the clerk of the issuing court shall transmit the Uniform Abuse Prevention Order to the Louisiana Protective Order Registry, R.S. 46:2136.2(A), by facsimile transmission, mail, or direct electronic input, where available, as expeditiously as possible, but no later than the end of the next business day after the order is filed with the clerk of court. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992; Acts 1997, No. 1156, § 1, eff. Aug. 15, 1997; Acts 1999, No. 1200, §§ 3, 5, eff. Aug. 15, 1999; Acts 2006, No. 777, § 1, eff. Aug. 15, 2006; Acts 2008, No. 411, § 2, eff. June 21, 2008; Acts 2009, No. 427, § 2, eff. Aug. 15, 2009.)

2009 Amendments. — The 2009 amendment by No. 427 substituted “twenty-one days” for “fifteen days” in (B); and in (E), substituted “Paragraph B or D of this Article” for “Article 1570(B) or (D)” twice, substituted “fifteen days” for “ten days” and added “unless good cause is shown for further continuance.”

2008 Amendments. — Acts 2008, No. 411, § 2, effective June 21, 2008, added (A)(6) and (7).

2006 Amendments. — Acts 2006, No. 777, § 1, effective August 15, 2006, substituted “fifteen days” for “twenty days” in (B).

1999 Amendments. — Acts 1999, No. 1200, § 3, effective August 15, 1999, substituted “twenty days” for “ten days” in (B).

Acts 1999, No. 1200, § 5, effective August 15, 1999, repealed former subsection (G), which read: “No ex parte order for a temporary restraining order shall be granted by a court until the court has questioned the petitioner seeking the order and the court believes good cause exists for the issuance of the temporary restraining order. The court shall require a bond for any temporary restraining order unless the petitioner demonstrates indigency in accordance with the provisions of Code of Civil Procedure Art. 5181 et seq.”

Art. 1570. Protective orders; content; modification; service.

A. The court may grant any protective order or approve any consent agreement to bring about a cessation of abuse of a party, any children, or any person alleged to be incompetent, which relief may include but is not limited to:

(1) Granting the relief enumerated in Article 1569.

(2) When there is a duty to support a party, any minor children, or any person alleged to be incompetent living in the residence or household, ordering payment of temporary support or provision of suitable housing for them.

(3) Awarding temporary custody of or establishing temporary visitation rights and conditions with regard to any children or person alleged to be incompetent.

(4) Ordering counseling or professional medical treatment for the defendant or the abused person, or both.

(5) (a) Ordering a medical evaluation of the defendant or the abused person, or both, to be conducted by an independent court-appointed evaluator who qualifies as an expert in the field of domestic abuse. The evaluation shall be conducted by a person who has no family, financial, or prior medical relationship with the defendant or abused person, or their attorneys of record.

(b) If the medical evaluation is ordered for both the defendant and abused person, two separate evaluators shall be appointed.

(c) After an independent medical evaluation has been completed and a report issued, the court may order counseling or other medical treatment as deemed appropriate.

B. A protective order may be rendered pursuant to this Chapter if the court has jurisdiction over the parties and subject matter and either of the following occurs:

(1) The parties enter into a consent agreement.

(2) Reasonable notice and opportunity to be heard is given to the person against whom the order is sought sufficient to protect that person’s right to due process.

C. Any protective order issued within this state or outside this state that is consistent with Paragraph B shall be accorded full faith and credit by the courts of this state and enforced as if it were the order of the enforcing court.

D. On the motion of any party, the court, after notice to the other parties and a hearing, may modify a prior order to exclude any item included in the prior order or to include any item that could have been included in the prior order.

E. A protective order made under this Chapter shall be served on the person to whom the order applied in open court at the close of the hearing, or in the same manner as a writ of injunction. The clerk of the issuing court shall send a copy of the Uniform Abuse Prevention Order, R.S. 46:2136.2(C), or any modification thereof to the chief law enforcement official of the parish where the person or persons protected by the order reside. A copy of the Uniform Abuse Prevention Order shall be retained on file in the office of the chief law enforcement officer as provided herein until otherwise directed by the court.

F. Any final protective order or approved consent agreement shall be for a fixed period of time, not to exceed six months, and may be extended by the court, after a contradictory hearing, in its discretion. When such order or agreement is for the protection of a child under the age of eighteen who has been sexually molested, the period shall last at least until the child attains the age of eighteen years, unless otherwise modified or terminated following a contradictory hearing. Such protective order or extension thereof shall be subject to a devolutive appeal only.

G. Immediately upon rendering a decision granting the relief requested by the petitioner, the judge shall cause to have prepared a Uniform Abuse Prevention Order, as provided in R.S. 46:2136.2(C), shall sign such order, and shall forward it to the clerk of court for filing, all without delay.

H. If a protective order is issued or modified, or a consent agreement is agreed to or modified, the clerk of the issuing court shall transmit the Uniform Abuse Prevention Order to the Louisiana Protective Order Registry, R.S. 46:2136.2(A), by facsimile transmission, mail, or direct electronic input, where available, as expeditiously as possible, but no later than the end of the next business day after the order is filed with the clerk of court.

I. A court shall not grant a mutual order for protection to opposing parties. However, nothing contained in this Paragraph shall be construed to prohibit the court from granting a protective order to a party in a subsequently filed Petition for Domestic Abuse Assistance provided that the provisions contained in R.S. 46:2136(B) have been met. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992; Acts 1994, 3rd Ex. Sess., No. 22, § 1; Acts 1997, No. 1156, § 1, eff. Aug. 15, 1997; Acts 1999, No. 541, § 1, eff. Aug. 15, 1999; Acts 1999, No. 1200, § 3, eff. Aug. 15, 1999; Acts 2008, No. 411, § 2, eff. June 21, 2008.)

2008 Amendments. — Acts 2008, No. 411, § 2, effective June 21, 2008, added (A)(5).

1999 Amendments. — Acts 1999, No. 541, § 1, effective August 15, 1999, inserted the second sentence of (F).

Acts 1999, No. 1200, § 3, effective August 15, 1999, added (I).

TREATISES AND LAW REVIEWS

Louisiana Law Reviews. — Department: Recent Developments: Administrative Law to Taxation. 51 La. Bar Jnl. 34 (June/July, 2003).

Art. 1570.1. Costs paid by abuser.

A. All court costs, attorney fees, costs of enforcement and modifications proceedings, costs of appeals, evaluation fees, and expert witness fees incurred in maintaining or defending any proceeding concerning domestic abuse assistance in accordance with the provisions of this Chapter shall be paid by the perpetrator of the domestic violence, including all costs of medical and psychological care for the abused adult, or for any of the children, necessitated by the domestic violence.

B. However, if the court determines the petition was frivolous, the court may order the nonprevailing party to pay all court costs and reasonable attorney fees of the other party. (Acts 1997, No. 1156, § 1, eff. Aug. 15, 1997; Acts 2006, No. 777, § 1, eff. Aug. 15, 2006; Acts 2008, No. 411, § 2, eff. June 21, 2008.)

2008 Amendments. — Acts 2008, No. 411, § 2, effective June 21, 2008, substituted “costs of enforcement and modifications proceedings, costs of appeals ... the provisions of this Chapter” for “evaluation fees, and expert witness fees incurred in furtherance of this Chapter” in (A).

2006 Amendments. — Acts 2006, No. 777, § 1, effective August 15, 2006, added (B).

Art. 1571. Penalties; notice of penalty in order.

A. Upon violation of a temporary restraining order, a protective order, or a court-approved consent agreement, the court may hold the defendant in contempt of court and punish the defendant by imprisonment in the parish jail for not more than six months or a fine of not more than five hundred dollars, or both, and may order that all or a part of any fine be forwarded for the support of petitioner and dependents, in the discretion of the court.

B. Such sentence shall be imposed only after trial by the judge of a rule against the defendant to show cause why he should not be adjudged guilty of contempt and punished accordingly. The rule to show cause may issue on the court’s own motion or on motion of a party to the action or proceeding, and shall state the facts alleged to constitute the contempt. A certified copy of the motion and of the rule to show cause shall be served upon the person charged with contempt in the same manner as a subpoena, at least forty-eight hours before the time assigned for the trial of the rule, which shall be scheduled within twenty days of the filing of the motion for contempt.

C. Each protective order issued under this Chapter, including a temporary ex parte order, shall have the following statement printed in bold-faced type or in capital letters: “A PERSON WHO VIOLATES THIS ORDER MAY BE PUNISHED FOR CONTEMPT OF COURT BY A FINE OF NOT MORE THAN $500 OR BY CONFINEMENT IN JAIL FOR AS LONG AS SIX MONTHS, OR BOTH, AND MAY BE FURTHER PUNISHED UNDER THE CRIMINAL LAWS OF THE STATE OF LOUISIANA. THIS ORDER SHALL BE ENFORCED BY ALL LAW ENFORCEMENT OFFICERS AND COURTS OF THE STATE OF LOUISIANA.”

D. Nothing contained herein shall be construed as a limitation on any applicable provisions of Title 14 of the Louisiana Revised Statutes of 1950. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992; Acts 1999, No. 1200, § 3.)

1999 Amendments. — Acts 1999, No. 1200, § 3, effective August 15, 1999, substituted “twenty days” for “five days” in (B).

Art. 1572. Other relief not affected.

The granting of any relief authorized under this Chapter shall not preclude any other relief authorized by law. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992.)

Art. 1573. Law enforcement officers; duties.

Whenever a law enforcement officer has reason to believe that a family or household member has been abused, the officer shall immediately use all reasonable means to prevent further abuse, including:

(1) Arresting the abusive party with a warrant or without a warrant pursuant to Article 213 of the Code of Criminal Procedure, if probable cause exists to believe that aggravated or second degree battery has been committed by that person, whether or not the offense occurred in the officer’s presence.

(2) Arresting the abusive party in case of simple assault, aggravated assault, or simple battery, whether or not the offense occurred in the presence of the officer, when the officer reasonably believes there is impending danger to the physical safety of the abused person in the officer’s absence. If there is no cause to believe there is impending danger, arresting the abusive party is at the officer’s discretion.

(3) Assisting the abused person in obtaining medical treatment necessitated by the battery, or arranging for, or providing or assisting in the procurement of transportation for the abused person to a place of shelter or safety.

(4) Notifying the abused person of his right to initiate criminal or civil proceedings, the availability of the protective order pursuant to Article 1570, and the availability of community assistance for domestic violence victims. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Expenses for medical investigation of rape or sexual assault case may be billed to police jury through coroner; medical investigation expenses for child abuse should be billed through child protection unit or coroner; sheriff has no liability for medical expense in spousal abuse., OPINION NUMBER 89-78, La. Atty. Gen. Op. No. 1989-78; 1989 La. AG LEXIS 502.

Art. 1574. Reporting.

Whenever a law enforcement officer investigates an allegation of domestic abuse, whether or not an arrest is made, the officer shall make a written report of the alleged incident, including a statement of the complainant and the disposition of the case. (Acts 1991, No. 235, § 15, eff. Jan. 1, 1992.)

Art. 1575. Immunity.

Any law enforcement officer reporting in good faith, exercising due care in the making of an arrest, or providing assistance pursuant to the provisions of Articles 1573 and 1574 shall have immunity from any civil liability that otherwise might be incurred or imposed because of the report, arrest, or assistance provided. (Acts 1991, No. 235, §15, eff. Jan. 1, 1992.)
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CHAPTER 1. INTERSTATE COMPACT ON ADOPTION AND MEDICAL ASSISTANCE.

Art. 1601. Enactment.

The Interstate Compact on Adoption and Medical Assistance is hereby enacted into law and entered into with all other jurisdictions legally joining therein in form substantially as follows. (Acts 1991, No. 235, § 16, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — The source of this article is R.S. 46:1795 (Preamble). Unless otherwise noted, the statutory citation to the Interstate Compact on Adoption and Medical Assistance is R.S. 46:1795. Except for renumbering in conformity with other titles of this Code, Chapter 1 is a reenactment of that law. Citations hereinafter used in the comments are to “articles” of the Compact.

Art. 1602. Findings.

The party states find that:

(1) In order to obtain adoptive families for children with special needs, prospective adoptive parents must be assured of substantial assistance, usually on a continuing basis, in meeting the high costs of supporting and providing for the special needs and services required by such children.

(2) The states have a fundamental interest in promoting adoption for children with special needs because the care, emotional stability, and general support and encouragement required by such children to surmount their physical, mental, or emotional conditions can be best, and often only, obtained in family homes with a normal parent-child relationship.

(3) The states obtain advantages from providing adoption assistance because the customary alternative is for the state to defray the entire cost of meeting all the needs of such children.

(4) The special needs involved are for the emotional, physical maintenance of the child, and medical support and services.

(5) The necessary assurances of adoption assistance for children with special needs, in those instances where children and adoptive parents are in states other than the one undertaking to provide the assistance, is to establish and maintain suitable substantive guarantees and workable procedures for interstate payments to assist with the necessary child maintenance, procurement of services, and medical assistance. (Acts 1991, No. 235, § 16, eff. Jan. 1, 1992.)

Art. 1603. Purposes.

The purposes of this compact are to:

(1) Strengthen protections for the interests of the children with special needs on behalf of whom adoptive assistance is committed to be paid, when such children are in or move to states other than the one committed to make adoption assistance payments.

(2) Provide substantive assurances and procedures which will promote the delivery of medical and other services on an interstate basis to children through programs of adoption assistance established by the laws of the party states. (Acts 1991, No. 235, § 16, eff. Jan. 1, 1992.)

Art. 1604. Definitions.

As used in this compact, unless the context clearly requires a different construction:

(1) “Adoption assistance” means the payment or payments for maintenance of a child, which payment or payments are made or committed to be made pursuant to the adoption assistance program established by the laws of a party state.

(2) “Adoption assistance state” means the state that is signatory to an adoption assistance agreement in a particular case.

(3) “Child with special needs” means a minor who has not yet attained the age at which the state normally discontinues children’s services or twenty-one, where the state determines that the child’s mental or physical handicaps warrant the continuation of assistance, for whom the state has determined the following:

(a) That the child cannot or should not be returned to the home of his parents.

(b) That there exists with respect to the child a specific factor or condition, such as his ethnic background, age, or membership in a minority or sibling group, or the presence of factors such as medical condition or physical, mental, or emotional handicaps, because of which it is reasonable to conclude that such child cannot be placed with adoptive parents without providing adoption assistance.

(c) That, except where it would be against the best interests of the child because of such factors as the existence of significant emotional ties with prospective adoptive parents while in the care of such parents as a foster child, a reasonable but unsuccessful effort has been made to place the child with appropriate adoptive parents without providing adoption assistance payments.

(4) “Parents” means either the singular or plural of the word “parent”.

(5) “Residence state” means the state of which the child is a resident by virtue of the residence of the adoptive parents.

(6) “State” means a state of the United States, the District of Columbia, the Commonwealth of Puerto Rico, the Virgin Islands, Guam, the Commonwealth of the Northern Mariana Islands, or a territory or possession of the United States. (Acts 1991, No. 235, § 16, eff. Jan. 1, 1992.)

Art. 1605. Adoption assistance.

A. Each state shall determine the amounts of adoption assistance and other aid which it will give to children with special needs and their adoptive parents in accordance with its own laws and programs. The adoption assistance and other aid may be made subject to periodic reevaluation of eligibility by the adoption assistance state in accordance with its laws. The provisions of this Article and of Article 1606 are subject to the limitation set forth in this Paragraph.

B. The adoption assistance and medical assistance services and benefits to which this compact applies are those provided to children with special needs and their adoptive parents from the time of the final decree of adoption or the interlocutory decree of adoption, as the case may be, pursuant to the laws of the adoption assistance state. In addition to the content required by subsequent provisions of this Article for adoption assistance agreements, each such agreement shall state whether the initial adoption assistance period thereunder begins with the final or interlocutory decree of adoption. Aid provided by party states to children with special needs during the preadoptive placement period or earlier shall be under the foster care or other programs of the states and, except as provided in Paragraph C of this Article, shall not be governed by the provisions of this compact.

C. Every case of adoption assistance shall include an adoption assistance agreement between the adoptive parents and the agency of the state undertaking to provide the adoption assistance. Every such agreement shall contain provisions for the fixing of actual or potential interstate aspects of the adoption assistance as follows:

(1) An express commitment that the adoption assistance shall be payable without regard for the state of residence of the adoptive parents, both at the outset of the agreement period and at all times during its continuance.

(2) A provision setting forth with particularity the types of child care and services toward which the adoption assistance state will make payments.

(3) A commitment to make medical assistance available to the child in accordance with Article 1606.

(4) An express declaration that the agreement is for the benefit of the child, the adoptive parents, and that state and that it is enforceable by any or all of them.

D. Any services or benefits provided by the residence state and the adoption assistance state for a child may be facilitated by the party states on each other’s behalf. To this end, the personnel of the child welfare agencies of the party states will assist each other and beneficiaries of adoption assistance agreements with other party states in implementing benefits expressly included in adoption assistance agreements. However, it is recognized and agreed that, in general, children to whom adoption assistance agreements apply are eligible for benefits under the child welfare, education, rehabilitation, mental health, and other programs of their state of residence on the same basis as other resident children.

E. Adoption assistance payments, when made on behalf of a child in another state, shall be made on the same basis and in the same amounts as they would be made if the child were in the state making the payments. (Acts 1991, No. 235, § 16, eff. Jan. 1, 1992.)

Art. 1606. Medical assistance.

A. Children for whom a party state is committed in accordance with the terms of an adoption assistance agreement to make adoption assistance payments are eligible for medical assistance during the entire period for which such payments are to be provided. Upon application therefor, the adoptive parents of a child on whose behalf a party state’s duly constituted authorities have entered into an adoption assistance agreement shall receive a medical assistance identification made out in the child’s name. The identification shall be issued by the medical assistance program of the residence state and shall entitle the child to the same benefits, pursuant to the same procedures, as any other child who is a resident of the state and covered by medical assistance, whether or not the adoptive parents are eligible for medical assistance.

B. The identification shall bear no indication that an adoption assistance agreement with another state is the basis for issuance. However, if the identification is issued on account of an outstanding adoption assistance agreement to which another state is a signatory, the records of the issuing state and the adoption assistance state shall show the fact and shall contain a copy of the adoption assistance agreement and any amendment or replacement therefor, and all other pertinent information. The adoption assistance and medical assistance programs of the adoption assistance state shall be notified of the identification issuance.

C. A state which has issued a medical assistance identification pursuant to this compact, which identification is valid and currently in force, shall accept, process, and pay medical assistance claims thereon as on any other medical assistance eligibilities of residents.

D. An adoption assistance state which provides medical services or benefits to children covered by its adoption assistance agreements, which services or benefits are not provided for those children under the medical assistance program of the residence state, may enter into cooperative arrangements with the residence state to facilitate the delivery and administration of such services and benefits. However, any such arrangements shall not be inconsistent with this compact nor shall they relieve the residence state of any obligation to provide medical assistance in accordance with its laws and this compact.

E. A child whose residence is changed from one party state to another party state shall be eligible for medical assistance under the medical assistance program of the new state of residence. (Acts 1991, No. 235, § 16, eff. Jan. 1, 1992.)

Art. 1607. Joinder and withdrawal.

A. This compact shall be open to joinder by any state. It shall enter into force as to a state when its duly constituted and empowered authority has executed it.

B. In order that the provisions of this compact may be accessible to and known by the general public and so that its status as law in each of the party states may be fully implemented, the full text of the compact, together with a notice of its execution shall be caused to be published by the authority which has executed it in each party state. Copies of the compact shall be made available upon request made of the executing authority in any state.

C. Withdrawal from this compact shall be by written notice sent by the authority which executed it to the appropriate officials of all other party states, but no such notice shall take effect until one year after it is given in accordance with the requirements of this Paragraph.

D. All adoption assistance agreements outstanding and to which a party state is signatory at the time when its withdrawal from this compact takes effect shall continue to have the effects given to them pursuant to this compact, until they expire or are terminated in accordance with their provisions. Until such expiration or termination, all beneficiaries of the agreements involved shall continue to have all rights and obligations conferred or imposed by this compact, and the withdrawing state shall continue to administer the compact to the extent necessary to accord and implement fully the rights and protections preserved hereby. (Acts 1991, No. 235, § 16, eff. Jan. 1, 1992.)

CHAPTER 2. INTERSTATE COMPACT ON THE PLACEMENT OF CHILDREN.

[Effective until the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893.]

Art. 1608. [Effective until the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893] Interstate compact on the placement of children, adoption; enactment; purpose and policy.

A. The Interstate Compact on the Placement of Children is hereby enacted into law and entered into with all other jurisdictions legally joining therein as set out herein in Articles 1608 through 1617.

B. It is the purpose and policy of the party states to cooperate with each other in the interstate placement of children to the end that:

(1) Each child requiring placement shall receive the maximum opportunity to be placed in a suitable environment and with persons or institutions having appropriate qualifications and facilities to provide a necessary and desirable degree and type of care.

(2) The appropriate authorities in a state where a child is to be placed may have full opportunity to ascertain the circumstances of the proposed placement, thereby promoting full compliance with applicable requirements for the protection of the child.

(3) The proper authorities of the state from which the placement is made may obtain the most complete information on the basis of which to evaluate a projected placement before it is made.

(4) Appropriate jurisdictional arrangements for the care of children will be promoted. (Acts 1991, No. 235, § 16, eff. Jan. 1, 1992.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Department of Health and Human Resources may request information from attorneys involved in out-of-state adoptions., OPINION No. 89-19, La. Atty. Gen. Op. No. 1989-19; 1989 La. AG LEXIS 14.

Issues of jurisdiction of Louisiana courts and of the validity of the surrender and consent in out-of-state adoptions are distinguishable; conformity with R.S. 9:422.6 is not necessarily always required for legally valid consent and surrender., OPINION NUMBER 89-638, La. Atty. Gen. Op. No. 1989-638; 1990 La. AG LEXIS 20.

ADDITIONAL RESOURCES

Practice Guides. — Adoption Law and Practice § 6.04 > Private-Placement Adoptions in New York; Separate Representation Required > The Attorney’s Role When Representing the Adoptive Parents in a Private-Placement Adoption.

Art. 1609. [Effective until the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893] Compact definitions.

As used in this compact:

(1) “Child” means a person who, by reason of minority, is legally subject to parental, guardianship, or similar control.

(2) “Placement” means the arrangement for the care of a child in a family free or boarding home or in a child-caring agency or institution but does not include any institution caring for the mentally ill, mentally defective, or epileptic, or any institution primarily educational in character, and any hospital or other medical facility.

(3) “Receiving state” means the state to which a child is sent, brought, or caused to be sent or brought, whether by public authorities or private persons or agencies, and whether for placement with state or local public authorities or for placement with private agencies or persons.

(4) “Sending agency” means a party state, officer or employee thereof; a subdivision of a party state, or officer or employee thereof; a court of a party state; a person, corporation, association, charitable agency, or other entity which sends, brings, or causes to be sent or brought any child to another party state. (Acts 1991, No. 235, § 16, eff. Jan. 1, 1992.)

ADDITIONAL RESOURCES

Practice Guides. — Adoption Law and Practice § 6.04 > Private-Placement Adoptions in New York; Separate Representation Required > The Attorney’s Role When Representing the Adoptive Parents in a Private-Placement Adoption.

Art. 1610. [Effective until the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893] Conditions for placement.

A. No sending agency shall send, bring, or cause to be sent or brought into any other party state any child for placement in foster care or as a preliminary to a possible adoption unless the sending agency shall comply with each and every requirement set forth in this Article and with the applicable laws of the receiving state governing the placement of children therein.

B. Prior to sending, bringing, or causing any child to be sent or brought into a receiving state for placement in foster care or as a preliminary to a possible adoption, the sending agency shall furnish the appropriate public authorities in the receiving state written notice of the intention to send, bring, or place the child in the receiving state. The notice shall contain:

(1) The name, date, and place of birth of the child.

(2) The identity and address or addresses of the parents or legal guardian.

(3) The name and address of the person, agency, or institution to or with which the sending agency proposes to send, bring, or place the child.

(4) A full statement of the reasons for such proposed action and evidence of the authority pursuant to which the placement is proposed to be made.

C. Any public officer or agency in a receiving state which is in receipt of a notice pursuant to Paragraph B of this Article may request the sending agency or any other appropriate officer or agency of or in the sending agency’s state, and shall be entitled to receive therefrom, such supporting or additional information as it may deem necessary under the circumstances to carry out the purpose and policy of this compact.

D. The child shall not be sent, brought, or caused to be sent or brought into the receiving state until the appropriate public authorities in the receiving state shall notify the sending agency, in writing, to the effect that the proposed placement does not appear to be contrary to the interests of the child. (Acts 1991, No. 235, § 16, eff. Jan. 1, 1992.)

ADDITIONAL RESOURCES

Practice Guides. — Adoption Law and Practice § 6.04 > Private-Placement Adoptions in New York; Separate Representation Required > The Attorney’s Role When Representing the Adoptive Parents in a Private-Placement Adoption.

Art. 1611. [Effective until the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893] Illegal placement; penalty.

A. The sending, bringing, or causing to be sent or brought into any receiving state of a child in violation of the terms of this compact shall constitute a violation of the laws respecting the placement of children of both the state in which the sending agency is located or from which it sends or brings the child and of the receiving state.

B. Such violation may be punished or subjected to penalty in either jurisdiction in accordance with its laws.

C. In addition to liability for any such punishment or penalty, any such violation shall constitute full and sufficient grounds for the suspension or revocation of any license, permit, or other legal authorization held by the sending agency which empowers or allows it to place or care for children. (Acts 1991, No. 235, § 16, eff. Jan. 1, 1992.)

ADDITIONAL RESOURCES

Practice Guides. — Adoption Law and Practice § 6.04 > Private-Placement Adoptions in New York; Separate Representation Required > The Attorney’s Role When Representing the Adoptive Parents in a Private-Placement Adoption.

Art. 1612. [Effective until the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893] Retention of jurisdiction.

A. The sending agency shall retain jurisdiction over the child sufficient to determine all matters in relation to the custody, supervision, care, treatment, and disposition of the child which it would have had if the child had remained in the sending agency’s state, until the child is adopted, reaches majority, becomes self-supporting, or is discharged with the concurrence of the appropriate authority in the receiving state. Such jurisdiction shall also include the power to effect or cause the return of the child or its transfer to another location and custody pursuant to law. The sending agency shall continue to have financial responsibility for support and maintenance of the child during the period of the placement. Nothing contained herein shall defeat a claim of jurisdiction by a receiving state sufficient to deal with an act of delinquency or crime committed therein.

B. When the sending agency is a public agency, it may enter into an agreement with an authorized public or private agency in the receiving state providing for the performance of one or more services in respect of such case by the latter as agent for the sending agency.

C. Nothing in this compact shall be construed to prevent a private charitable agency authorized to place children in the receiving state from performing services or acting as agent in that state for a private charitable agency of the sending state, nor to prevent the agency in the receiving state from discharging financial responsibility for the support and maintenance of a child who has been placed on behalf of the sending agency without relieving the responsibility set forth in Paragraph A of this Article. (Acts 1991, No. 235, § 16, eff. Jan. 1, 1992.)

ADMINISTRATIVE LAW & DECISIONS

Attorney General. — Department of Health and Human Resources may request information from attorneys involved in out-of-state adoptions., OPINION No. 89-19, La. Atty. Gen. Op. No. 1989-19; 1989 La. AG LEXIS 14.

Issues of jurisdiction of Louisiana courts and of the validity of the surrender and consent in out-of-state adoptions are distinguishable; conformity with R.S. 9:422.6 is not necessarily always required for legally valid consent and surrender., OPINION NUMBER 89-638, La. Atty. Gen. Op. No. 1989-638; 1990 La. AG LEXIS 20.

ADDITIONAL RESOURCES

Practice Guides. — Adoption Law and Practice § 6.04 > Private-Placement Adoptions in New York; Separate Representation Required > The Attorney’s Role When Representing the Adoptive Parents in a Private-Placement Adoption.

Art. 1613. [Effective until the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893] Institutional care of delinquent children.

A child adjudicated delinquent may be placed in an institution in another party jurisdiction pursuant to this compact, but no such placement shall be made unless the child is given a court hearing on notice to the parent or guardian with opportunity to be heard, prior to his being sent to such other party jurisdiction for institutional care, and the court finds both that:

(1) Equivalent facilities for the child are not available in the sending agency’s jurisdiction.

(2) Institutional care in the other jurisdiction is in the best interest of the child and will not produce undue hardship. (Acts 1991, No. 235, § 16, eff. Jan. 1, 1992.)

ADDITIONAL RESOURCES

Practice Guides. — Adoption Law and Practice § 6.04 > Private-Placement Adoptions in New York; Separate Representation Required > The Attorney’s Role When Representing the Adoptive Parents in a Private-Placement Adoption.

Art. 1614. [Effective until the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893] Compact administrator.

The executive head of each jurisdiction party to this compact shall designate an officer who shall be general coordinator of activities under this compact in his jurisdiction and who, acting jointly with like officers of other party jurisdictions, shall have power to promulgate rules and regulations to carry out more effectively the terms and provisions of this compact. (Acts 1991, No. 235, § 16, eff. Jan. 1, 1992.)

ADDITIONAL RESOURCES

Practice Guides. — Adoption Law and Practice § 6.04 > Private-Placement Adoptions in New York; Separate Representation Required > The Attorney’s Role When Representing the Adoptive Parents in a Private-Placement Adoption.

Art. 1615. [Effective until the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893] Limitations upon applicability.

This compact shall not apply to:

(1) The sending or bringing of a child into a receiving state by his parent, stepparent, grandparent, adult brother or sister, adult uncle or aunt, or his guardian and leaving the child with any such relative or nonagency guardian in the receiving state.

(2) Any placement, sending, or bringing of a child into a receiving state pursuant to any other interstate compact to which both the state from which the child is sent or brought and the receiving state are party, or to any other agreement between said states which has the force of law. (Acts 1991, No. 235, § 16, eff. Jan. 1, 1992.)

ADDITIONAL RESOURCES

Practice Guides. — Adoption Law and Practice § 6.04 > Private-Placement Adoptions in New York; Separate Representation Required > The Attorney’s Role When Representing the Adoptive Parents in a Private-Placement Adoption.

Art. 1616. [Effective until the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893] Enactment and withdrawal.

A. This compact shall be open to joinder by any state, territory, or possession of the United States, the District of Columbia, the Commonwealth of Puerto Rico, and, with the consent of congress, the government of Canada or any province thereof. It shall become effective with respect to any such jurisdiction when such jurisdiction has enacted the same into law.

B. Withdrawal from this compact shall be by the enactment of a statute repealing the same, but shall not take effect until two years after the effective date of such statute and until written notice of the withdrawal has been given by the withdrawing state to the governor of each other party jurisdiction.

C. Withdrawal of a party state shall not affect the rights, duties, and obligations under this compact of any sending agency herein with respect to a placement made prior to the effective date of withdrawal. (Acts 1991, No. 235, § 16, eff. Jan. 1, 1992.)

ADDITIONAL RESOURCES

Practice Guides. — Adoption Law and Practice § 6.04 > Private-Placement Adoptions in New York; Separate Representation Required > The Attorney’s Role When Representing the Adoptive Parents in a Private-Placement Adoption.

Art. 1617. [Effective until the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893] Construction and severability.

A. The provisions of this compact shall be liberally construed to effectuate the purposes thereof.

B. The provisions of this compact shall be severable, and if any phrase, clause, sentence, or provision of this compact is declared to be contrary to the constitution of any party state or of the United States or the applicability thereof to any government, agency, person, or circumstance is held invalid, the validity of the remainder of this compact and the applicability thereof to any government, agency, person, or circumstance shall not be affected thereby. If this compact shall be held contrary to the constitution of any state party thereto, the compact shall remain in full force and effect as to the remaining states and in full force and effect as to the state affected as to all severable matters. (Acts 1991, No. 235, § 16, eff. Jan. 1, 1992.)

ADDITIONAL RESOURCES

Practice Guides. — Adoption Law and Practice § 6.04 > Private-Placement Adoptions in New York; Separate Representation Required > The Attorney’s Role When Representing the Adoptive Parents in a Private-Placement Adoption.

Art. 1618. [Effective until the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893] Supplementary definitions applicable only to this state.

A. As used in Article 1610, when referring to this state, “appropriate public authorities” means the Louisiana Department of Children and Family Services.

B. As used in Article 1612, “appropriate authority in the receiving state” means any licensed child welfare agency in Louisiana.

C. As used in Article 1614, “executive head” means the governor of Louisiana. (Acts 1991, No. 235, § 16, eff. Jan. 1, 1992.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Department of Children and Family Services” for “Department of Social Services” in (A). See Acts 2010, No. 877, § 3.

COMMENTARY

Louisiana Official Revision Comments

1991. — (a) This article is not part of the Interstate Compact on the Placement of Children as it has been universally enacted. These are three definitions added by the Louisiana legislature in 1968 which have only local applicability to this state. The source for the first supplemental definition is R.S. 46:1702. The source for the second supplemental definition is R.S. 46:1703. The source for the third supplemental definition is R.S. 46:1706. See also Article 1609 of this Chapter, which contains the generally applicable definitions of the Interstate Compact on the Placement of Children.

(b) Although splitting definitions between this article and Article 1609 is awkward, this pattern was adopted in order to leave the Compact intact (Articles 1608 through 1617 of this Chapter) as it was originally enacted in Louisiana and as it has been enacted by sister states.

ADDITIONAL RESOURCES

Practice Guides. — Adoption Law and Practice § 6.04 > Private-Placement Adoptions in New York; Separate Representation Required > The Attorney’s Role When Representing the Adoptive Parents in a Private-Placement Adoption.

Art. 1619. [Effective until the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893] Financial responsibility for children.

Financial responsibility for any child placed pursuant to the provisions of this compact shall be determined in accordance with the provisions of Article 1612 in the first instance. However, in the event of partial or complete default of performance thereunder, the provisions of Louisiana’s laws fixing the responsibility for the support of children also may be invoked. (Acts 1991, No. 235, § 16, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — This article is not part of the Interstate Compact on the Placement of Children as it has been universally enacted. The source of this article is R.S. 46:1701.

ADDITIONAL RESOURCES

Practice Guides. — Adoption Law and Practice § 6.04 > Private-Placement Adoptions in New York; Separate Representation Required > The Attorney’s Role When Representing the Adoptive Parents in a Private-Placement Adoption.

Art. 1620. [Effective until the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893] Authority to enter into agreements; approval of state treasurer.

A. The officers and agencies of this state and its political subdivisions having authority to place children are hereby empowered to enter into agreements with appropriate officers or agencies of or in other party states pursuant to Paragraph B of Article 1612.

B. Any such agreement which contains a financial commitment or imposes a financial obligation on this state or subdivision or agency thereof shall not be binding unless it has the approval in writing of the state treasurer in the case of the state and of the chief local fiscal officer in the case of a subdivision of the state. (Acts 1991, No. 235, § 16, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — This article is not part of the Interstate Compact on the Placement of Children as it has been universally enacted. The source of this article is R.S. 46:1704.

ADDITIONAL RESOURCES

Practice Guides. — Adoption Law and Practice § 6.04 > Private-Placement Adoptions in New York; Separate Representation Required > The Attorney’s Role When Representing the Adoptive Parents in a Private-Placement Adoption.

Art. 1621. [Effective until the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893] Jurisdiction.

Any court having jurisdiction to place delinquent children may place such a child in an institution or in another state pursuant to Article 1613 and shall retain jurisdiction as provided in Article 1612. (Acts 1991, No. 235, § 16, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — This article is not part of the Interstate Compact on the Placement of Children as it has been universally enacted. The source of this article is R.S. 46:1705.

ADDITIONAL RESOURCES

Practice Guides. — Adoption Law and Practice § 6.04 > Private-Placement Adoptions in New York; Separate Representation Required > The Attorney’s Role When Representing the Adoptive Parents in a Private-Placement Adoption.

Art. 1622. [Effective until the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893] Appointment of compact administrator.

The governor is hereby authorized to appoint a compact administrator in accordance with the terms of Article 1614. (Acts 1991, No. 235, § 16, eff. Jan. 1, 1992.)

COMMENTARY

Louisiana Official Revision Comments

1991. — This article is not part of the Interstate Compact on the Placement of Children as it has been universally enacted. The source of this article is R.S. 46:1706.

ADDITIONAL RESOURCES

Practice Guides. — Adoption Law and Practice § 6.04 > Private-Placement Adoptions in New York; Separate Representation Required > The Attorney’s Role When Representing the Adoptive Parents in a Private-Placement Adoption.

CHAPTER 2. INTERSTATE COMPACT ON THE PLACEMENT OF CHILDREN.

[Repealed effective when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893.]

Art. 1608. [Repealed effective when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893.]

Repealed by Acts 2010, No. 893, § 2. This article was derived from Acts 1991, No. 235, § 16, eff. Jan. 1, 1992.

Art. 1609. [Repealed effective when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893.]

Repealed by Acts 2010, No. 893, § 2. This article was derived from Acts 1991, No. 235, § 16, eff. Jan. 1, 1992.

Art. 1610. [Repealed effective when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893.]

Repealed by Acts 2010, No. 893, § 2. This article was derived from Acts 1991, No. 235, § 16, eff. Jan. 1, 1992.

Art. 1611. [Repealed effective when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893.]

Repealed by Acts 2010, No. 893, § 2. This article was derived from Acts 1991, No. 235, § 16, eff. Jan. 1, 1992.

Art. 1612. [Repealed effective when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893.]

Repealed by Acts 2010, No. 893, § 2. This article was derived from Acts 1991, No. 235, § 16, eff. Jan. 1, 1992.

Art. 1613. [Repealed effective when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893.]

Repealed by Acts 2010, No. 893, § 2. This article was derived from from Acts 1991, No. 235, § 16, eff. Jan. 1, 1992.

Art. 1614. [Repealed effective when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893.]

Repealed by Acts 2010, No. 893, § 2. This article was derived from Acts 1991, No. 235, § 16, eff. Jan. 1, 1992.

Art. 1615. [Repealed effective when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893.]

Repealed by Acts 2010, No. 893, § 2. This article was derived from Acts 1991, No. 235, § 16, eff. Jan. 1, 1992.

Art. 1616. [Repealed effective when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893.]

Repealed by Acts 2010, No. 893, § 2. This article was derived from Acts 1991, No. 235, § 16, eff. Jan. 1, 1992.

Art. 1617. [Repealed effective when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893.]

Repealed by Acts 2010, No. 893, § 2. This article was derived from Acts 1991, No. 235, § 16, eff. Jan. 1, 1992.

Art. 1618. [Repealed effective when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893.]

Repealed by Acts 2010, No. 893, § 2. This article was derived from Acts 1991, No. 235, § 16, eff. Jan. 1, 1992.

Art. 1619. [Repealed effective when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893.]

Repealed by Acts 2010, No. 893, § 2. This article was derived from Acts 1991, No. 235, § 16, eff. Jan. 1, 1992.

Art. 1620. [Repealed effective when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893.]

Repealed by Acts 2010, No. 893, § 2. This article was derived from Acts 1991, No. 235, § 16, eff. Jan. 1, 1992.

Art. 1621. [Repealed when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893.]

Repealed by Acts 2010, No. 893, § 2. This article was derived from Acts 1991, No. 235, § 16, eff. Jan. 1, 1992.

Art. 1622. [Repealed effective when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893.]

Repealed by Acts 2010, No. 893, § 2. This article was derived from Acts 1991, No. 235, § 16, eff. Jan. 1, 1992.

CHAPTER 2-A. INTERSTATE COMPACT FOR THE PLACEMENT OF CHILDREN.

[Effective when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893.]

Editor’s Notes. — Acts 2010, No. 893, § 1, enacted Chapter 2-A of Title XVI, comprised of Articles 1623 through 1643.

Quoted Statutory Material. — Acts 2010, No. 893, §§ 3 and 4, provide that “The provisions of this Act shall become effective when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of this Act.

“The secretary of the Department of Social Services shall notify the president of the Louisiana Senate and the speaker of the Louisiana House of Representatives when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children.”

Art. 1623. [Effective when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893] Interstate compact for the placement of children; purpose.

The provisions of this Chapter shall constitute the Interstate Compact for the Placement of Children. The purpose of the compact is to:

A. Provide a process through which children subject to the compact are placed in safe and suitable homes in a timely manner.

B. Facilitate ongoing supervision of a placement, the delivery of services, and communication between the states.

C. Provide operating procedures that will ensure that children are placed in safe and suitable homes in a timely manner.

D. Provide for the promulgation and enforcement of administrative rules implementing the provisions of the compact and regulating the covered activities of the member states.

E. Provide for uniform data collection and information sharing between member states under the compact.

F. Promote coordination between the compact, the Interstate Compact for Juveniles, the Interstate Compact on Adoption and Medical Assistance, and other compacts affecting the placement of and which provide services to children otherwise subject to the compact.

G. Provide for a state’s continuing legal jurisdiction and responsibility for placement and care of a child that it would have had if the placement were intrastate.

H. Provide for the promulgation of guidelines, in collaboration with Indian tribes, for interstate cases involving Indian children as is or may be permitted by federal law. (Acts 2010, No. 893, § 1.)

Editor’s Notes. — Acts 2010, No. 893, § 1, enacted Chapter 2-A of Title XVI, comprised of Articles 1623 through 1643.

Quoted Statutory Material. — Acts 2010, No. 893, §§ 3 and 4, provide that “The provisions of this Act shall become effective when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of this Act.

“The secretary of the Department of Social Services shall notify the president of the Louisiana Senate and the speaker of the Louisiana House of Representatives when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children.”

Art. 1624. [Effective when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893] Definitions.

As used in this Chapter, the following terms shall have the following meanings:

(1) “Approved placement” means the public child placing agency in the receiving state has determined that the placement is both safe and suitable for the child.

(2) “Assessment” means an evaluation of a prospective placement by a public child placing agency in the receiving state to determine if the placement meets the individualized needs of the child, including but not limited to the child’s safety and stability, health and well-being, and mental, emotional and physical development. “Assessment” is applicable only to a placement by a public child placing agency.

(3) “Certification” means to attest, declare, or swear to before a judge or notary public.

(4) “Child” means an individual who has not attained the age of eighteen.

(5) “Default” means the failure of a member state to perform the obligations or responsibilities imposed upon it by the compact, the bylaws, or rules of the Interstate Commission.

(6) “Home study” means an evaluation of a home environment conducted in accordance with the applicable requirements of the state in which the home is located, and documenting the preparation and the suitability of the placement resource for placement of a child in accordance with the laws and requirements of the state in which the home is located.

(7) “Indian tribe” means any Indian tribe, band, nation, or other organized group or community of Indians recognized as eligible for services provided to Indians by the Secretary of the Interior because of their status as Indians, including any Alaskan native village as defined in Section 3(C) of the Alaska Native Claims Settlement Act at 43 U.S.C. 1602(C).

(8) “Interstate Commission for the Placement of Children” means the commission that is created under Article 1630 and which is generally referred to as the Interstate Commission.

(9) “Jurisdiction” means the power and authority of a court to hear and decide matters.

(10) “Legal Risk Placement” (“Legal Risk adoption”) means a placement made preliminary to an adoption where the prospective adoptive parents acknowledge in writing that a child may be ordered returned to the sending state or the birth mother’s state of residence, if different from the sending state, and a final decree of adoption shall not be entered in any jurisdiction until all required consents are obtained or are dispensed with in accordance with applicable law.

(11) “Member state” means a state that has enacted the compact.

(12) “Noncustodial parent” means a person who, at the time of the commencement of court proceedings in the sending state, does not have sole legal custody of the child or has joint legal custody of a child, and who is not the subject of allegations or findings of child abuse or neglect.

(13) “Nonmember state” means a state which has not enacted the compact.

(14) “Notice of residential placement” means information regarding a placement into a residential facility provided to the receiving state including, but not limited to the name, date and place of birth of the child, the identity and address of the parent or legal guardian, evidence of authority to make the placement, and the name and address of the facility in which the child will be placed. Notice of residential placement shall also include information regarding a discharge and any unauthorized absence from the facility.

(15) “Placement” means the act by a public or private child placing agency intended to arrange for the care or custody of a child in another state.

(16) “Private child placing agency” means any private corporation, agency, foundation, institution, or charitable organization, or any private person or attorney that facilitates, causes, or is involved in the placement of a child from one state to another and that is not an instrumentality of the state or acting under state law.

(17) “Provisional placement” means a determination made by the public child placing agency in the receiving state that the proposed placement is safe and suitable, and, to the extent allowable, the receiving state has temporarily waived its standards or requirements otherwise applicable to prospective foster or adoptive parents so as to not delay the placement. Completion of the receiving state requirements regarding training for prospective foster or adoptive parents shall not delay an otherwise safe and suitable placement.

(18) “Public child placing agency” means any government child welfare agency or child protection agency or a private entity under contract with such an agency, regardless of whether they act on behalf of a state, county, municipality or other governmental unit and which facilitates, causes, or is involved in the placement of a child from one state to another.

(19) “Receiving state” means the state to which a child is sent, brought, or caused to be sent or brought.

(20) “Relative” means someone who is related to the child as a parent, stepparent, sibling by half or whole blood or by adoption, grandparent, aunt, uncle, or first cousin or a nonrelative with such significant ties to the child that they may be regarded as relatives as determined by the court in the sending state.

(21) “Residential facility” means a facility providing a level of care that is sufficient to substitute for parental responsibility or foster care, and is beyond what is needed for assessment or treatment of an acute condition. For purposes of the compact, residential facilities do not include institutions primarily educational in character, hospitals, or other medical facilities.

(22) “Rule” means a written directive, mandate, standard, or principle issued by the Interstate Commission promulgated pursuant to this Chapter that is of general applicability and that implements, interprets, or prescribes a policy or provision of the compact. “Rule” has the force and effect of an administrative rule in a member state, and includes the amendment, repeal, or suspension of an existing rule.

(23) “Sending state” means the state from which the placement of a child is initiated.

(24) “Service member’s permanent duty station” means the military installation where an active duty armed services member is currently assigned and is physically located under competent orders that do not specify the duty as temporary.

(25) “Service member’s state of legal residence” means the state in which the active duty armed services member is considered a resident for tax and voting purposes.

(26) “State” means a state of the United States, the District of Columbia, the Commonwealth of Puerto Rico, the United States Virgin Islands, Guam, American Samoa, the Northern Marianas Islands, and any other territory of the United States.

(27) “State court” means a judicial body of a state that is vested by law with responsibility for adjudicating cases involving abuse, neglect, deprivation, delinquency or status offenses of individuals who have not attained the age of eighteen.

(28) “Supervision” means monitoring provided by the receiving state once a child has been placed in a receiving state pursuant to the compact. (Acts 2010, No. 893, § 1.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute alphabetized the provisions of La. Ch.C. Art. 1624, as enacted by Acts 2010, No. 893, § 1.

Quoted Statutory Material. — Acts 2010, No. 893, §§ 3 and 4, provide that “The provisions of this Act shall become effective when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of this Act.

“The secretary of the Department of Social Services shall notify the president of the Louisiana Senate and the speaker of the Louisiana House of Representatives when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children.”

Art. 1625. [Effective when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893] Compact applicability.

A. Except as otherwise provided in Paragraph B of this Article, the compact shall apply to all of the following:

(1) The interstate placement of a child subject to ongoing court jurisdiction in the sending state, due to allegations or findings that the child has been abused, neglected, or deprived as defined by the laws of the sending state, provided, however, that the placement of such a child into a residential facility shall require only notice of residential placement to the receiving state prior to placement.

(2) The interstate placement of a child adjudicated delinquent or unmanageable based on the laws of the sending state and subject to ongoing court jurisdiction of the sending state if any of the following apply:

(a) The child is being placed in a residential facility in another member state and is not covered under another compact.

(b) The child is being placed in another member state and the determination of safety and suitability of the placement and services required is not provided through another compact.

(3) The interstate placement of any child by a public child placing agency or private child placing agency as defined in the compact as a preliminary step to a possible adoption.

B. The provisions of the compact shall not apply to:

(1) The interstate placement of a child in a custody proceeding in which a public child placing agency is not a party, provided that the placement is not intended to effectuate an adoption.

(2) The interstate placement of a child with a nonrelative in a receiving state by a parent with the legal authority to make such a placement provided, however, that the placement is not intended to effectuate an adoption.

(3) The interstate placement of a child by one relative with the lawful authority to make such a placement directly with a relative in a receiving state.

(4) The placement of a child, not subject to Paragraph A of this Article, into a residential facility by his parent.

(5) The placement of a child with a noncustodial parent provided all of the following exist:

(a) The noncustodial parent proves to the satisfaction of a court in the sending state a substantial relationship with the child.

(b) The court in the sending state makes a written finding that placement with the noncustodial parent is in the best interests of the child.

(c) The court in the sending state dismisses its jurisdiction in interstate placements in which the public child placing agency is a party to the proceeding.

(6) A child entering the United States from a foreign country for the purpose of adoption or leaving the United States to go to a foreign country for the purpose of adoption in that country.

(7) A child who is a United States citizen living overseas with a United States armed services member stationed overseas, is removed and placed in a state.

(8) The sending of a child by a public child placing agency or a private child placing agency for a visit as defined by the rules of the Interstate Commission.

C. For purposes of determining the applicability of the compact to the placement of a child with a family in the armed services, the public child placing agency or private child placing agency may choose the state of the service member’s permanent duty station or the service member’s declared legal residence.

D. Nothing in this Chapter shall be construed to prohibit the concurrent application of the provisions of the compact with other applicable interstate compacts including the Interstate Compact for Juveniles and the Interstate Compact on Adoption and Medical Assistance. The Interstate Commission may in cooperation with other interstate compact commissions having responsibility for the interstate movement, placement or transfer of children, promulgate like rules to ensure the coordination of services, timely placement of children, and the reduction of unnecessary or duplicative administrative or procedural requirements. (Acts 2010, No. 893, § 1.)

Quoted Statutory Material. — Acts 2010, No. 893, §§ 3 and 4, provide that “The provisions of this Act shall become effective when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of this Act.

“The secretary of the Department of Social Services shall notify the president of the Louisiana Senate and the speaker of the Louisiana House of Representatives when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children.”

Art. 1626. [Effective when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893] Jurisdiction.

A. Except as provided in Paragraph H of this Article, and Article 1627(B)(2) and (3) concerning private and independent adoptions, and in interstate placements in which the public child placing agency is not a party to a custody proceeding, the sending state shall retain jurisdiction over a child with respect to all matters of custody and disposition of the child which it would have had if the child had remained in the sending state. Jurisdiction shall also include the power to order the return of the child to the sending state.

B. When an issue of child protection or custody is brought before a court in the receiving state, such court shall confer with the court of the sending state to determine the most appropriate forum for adjudication.

C. In cases subject to this compact, the taking of testimony for hearings before any judicial officer may occur in person or by telephone, audio-video conference, or such other means as approved by the rules of the Interstate Commission, and judicial officers may communicate with other judicial officers and persons involved in the interstate process as may be permitted by their Canons of Judicial Conduct and any rules promulgated by the Interstate Commission.

D. In accordance with its own laws, the court in the sending state shall have authority to terminate its jurisdiction if any of the following occur:

(1) The child is reunified with the parent in the receiving state who is the subject of allegations or findings of abuse or neglect, only with the concurrence of the public child placing agency in the receiving state.

(2) The child is adopted.

(3) The child reaches the age of majority.

(4) The child achieves legal independence pursuant to the laws of the sending state.

(5) A guardianship is created by a court in the receiving state with the concurrence of the court in the sending state.

(6) An Indian tribe has petitioned for and received jurisdiction from the court in the sending state.

(7) The public child placing agency of the sending state requests termination and has obtained the concurrence of the public child placing agency in the receiving state.

E. When a sending state court terminates its jurisdiction, the receiving state child placing agency shall be notified.

F. Nothing in this Article shall defeat a claim of jurisdiction by a receiving state court sufficient to deal with an act of truancy, delinquency, crime, or behavior involving a child as defined by the laws of the receiving state committed by the child in the receiving state which may be a violation of its laws.

G. Nothing in this Article shall limit the receiving state’s ability to take emergency jurisdiction for the protection of the child.

H. The substantive laws of the state in which an adoption will be finalized shall solely govern all issues relating to the adoption of the child and the court in which the adoption proceeding is filed shall have subject matter jurisdiction regarding all substantive issues relating to the adoption, except when any of the following exists:

(1) The child is a ward of another court that established jurisdiction over the child prior to the placement.

(2) The child is in the legal custody of a public agency in the sending state.

(3) A court in the sending state has otherwise appropriately assumed jurisdiction over the child, prior to the submission of the request for approval of placement.

I. A final decree of adoption shall not be entered in any jurisdiction until the placement is authorized as an “approved placement” by the public child placing agency in the receiving state. (Acts 2010, No. 893, § 1.)
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Art. 1627. [Effective when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893] Placement evaluation.

A. Prior to sending, bringing, or causing a child to be sent or brought into a receiving state, the public child placing agency shall provide a written request for assessment to the receiving state.

B. For placements by a private child placing agency, a child may be sent or brought, or caused to be sent or brought, into a receiving state, upon receipt and immediate review of the required content in a request for approval of a placement in both the sending and receiving state public child placing agency. The required content to accompany a request for approval shall include all of the following:

(1) A request for approval identifying the child, birth parents, the prospective adoptive parent, and the supervising agency, signed by the person requesting approval.

(2) The appropriate consents or relinquishments signed by the birth parents in accordance with the laws of the sending state or, where permitted, the laws of the state where the adoption will be finalized.

(3) Certification by a licensed attorney or authorized agent of a private adoption agency that the consent or relinquishment is in compliance with the applicable laws of the sending state or, where permitted, the laws of the state where finalization of the adoption will occur.

(4) A home study.

(5) An acknowledgment of legal risk signed by the prospective adoptive parents.

C. The sending state and the receiving state may request additional information or documents prior to finalization of an approved placement, but they may not delay travel by the prospective adoptive parents with the child if the required content for approval has been submitted, received, and reviewed by the public child placing agency in both the sending state and the receiving state.

D. Approval from the public child placing agency in the receiving state for a provisional or approved placement is required as provided for in the rules of the Interstate Commission.

E. The procedures for making and the request for an assessment shall contain all information and be in such form as provided for in the rules of the Interstate Commission.

F. Upon receipt of a request from the public child welfare agency of the sending state, the receiving state shall initiate an assessment of the proposed placement to determine its safety and suitability. If the proposed placement is a placement with a relative, the public child placing agency of the sending state may request a determination for a provisional placement.

G. The public child placing agency in the receiving state may request from the public child placing agency or the private child placing agency in the sending state, and shall be entitled to receive, supporting or additional information necessary to complete the assessment or approve the placement.

H. The public child placing agency in the receiving state shall approve a provisional placement and complete or arrange for the completion of the assessment within the timeframes established by the rules of the Interstate Commission.

I. For a placement by a private child placing agency, the sending state shall not impose any additional requirements to complete the home study that are not required by the receiving state, unless the adoption is finalized in the sending state.

J. The Interstate Commission may develop uniform standards for the assessment of the safety and suitability of interstate placements. (Acts 2010, No. 893, § 1.)

Quoted Statutory Material. — Acts 2010, No. 893, §§ 3 and 4, provide that “The provisions of this Act shall become effective when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of this Act.

“The secretary of the Department of Social Services shall notify the president of the Louisiana Senate and the speaker of the Louisiana House of Representatives when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children.”

Art. 1628. [Effective when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893] Placement authority.

A. Except as provided in this compact, no child subject to the compact shall be placed into a receiving state until approval for such placement is obtained.

B. If the public child placing agency in the receiving state does not approve the proposed placement, then the child shall not be placed. The receiving state shall provide written documentation of any such determination in accordance with the rules promulgated by the Interstate Commission. The determination is not subject to judicial review in the sending state.

C. If the proposed placement is not approved, any interested party shall have standing to seek an administrative review of the receiving state’s determination.

D. The administrative review and any further judicial review associated with the determination shall be conducted in the receiving state pursuant to its applicable administrative procedures.

E. If a determination not to approve the placement of the child in the receiving state is overturned upon review, the placement shall be deemed approved, provided that all administrative or judicial remedies have been exhausted or the time for such remedies has passed. (Acts 2010, No. 893, § 1.)
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“The secretary of the Department of Social Services shall notify the president of the Louisiana Senate and the speaker of the Louisiana House of Representatives when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children.”

Art. 1629. [Effective when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893] Placing agency responsibility.

A. For the interstate placement of a child made by a public child placing agency or state court:

(1) The public child placing agency in the sending state shall have financial responsibility for all of the following:

(a) The ongoing support and maintenance for the child during the period of the placement, unless otherwise provided for in the receiving state.

(b) Services for the child beyond the public services for which he is eligible in the receiving state, as determined by the public child placing agency in the sending state.

(2) The receiving state shall have financial responsibility only for the following:

(a) Any assessment conducted by the receiving state.

(b) Supervision conducted by the receiving state at the level necessary to support the placement as agreed upon by the public child placing agencies of the receiving and sending state.

(3) Nothing in this Article shall prohibit public child placing agencies in the sending state from entering into agreements with licensed agencies or persons in the receiving state to conduct assessments and provide supervision.

B. For the placement of a child by a private child placing agency preliminary to a possible adoption, the private child placing agency shall be legally responsible for the child during the period of placement as provided for in the law of the sending state until the finalization of the adoption and financially responsible for the child absent a contractual agreement to the contrary.

C. The public child placing agency in the receiving state shall provide timely assessments, as provided for in the rules of the Interstate Commission.

D. The public child placing agency in the receiving state shall provide, or arrange supervision and services for the child, including timely reports, during the period of the placement.

E. Nothing in this Chapter or the compact shall be construed as to limit the authority of the public child placing agency in the receiving state from contracting with a licensed agency or person in the receiving state for an assessment or supervision or services for the child or otherwise authorizing supervision or services by a licensed agency during the period of placement.

F. Each member state shall provide for coordination among its branches of government concerning the state’s participation in, and compliance with, the compact and Interstate Commission activities, through the creation of an advisory council or use of an existing body or board.

G. Each member state shall establish a central state compact office, which shall be responsible for state compliance with the compact and the rules of the Interstate Commission.

H. The public child placing agency in the sending state shall oversee compliance with the provisions of the Indian Child Welfare Act (25 U.S.C. 1901 et seq.) for placements subject to the provisions of the compact, prior to placement.

I. With the consent of the Interstate Commission, states may enter into limited agreements that facilitate the timely assessment and provision of services and supervision of placements under the compact. (Acts 2010, No. 893, § 1.)
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Art. 1630. [Effective when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893] Interstate commission for the placement of children.

A. The member states hereby establish, by way of the compact, a commission known as the “Interstate Commission for the Placement of Children”. The activities of the Interstate Commission are the formation of public policy and are a discretionary state function. The Interstate Commission shall:

(1) Be a joint commission of the member states and shall have the responsibilities, powers, and duties set forth herein, and such additional powers as may be conferred upon it by subsequent concurrent action of the respective legislatures of the member states.

(2) Consist of one commissioner from each member state who shall be appointed by the executive head of the state human services administration with ultimate responsibility for the child welfare program. The appointed commissioner shall have the legal authority to vote on policy related matters governed by the compact binding the state.

B. Each member state represented at a meeting of the Interstate Commission is entitled to one vote.

C. A majority of the member states shall constitute a quorum for the transaction of business, unless a larger quorum is required by the bylaws of the Interstate Commission.

D. A representative shall not delegate a vote to another member state.

E. A representative may delegate voting authority to another person from their state for a specified meeting.

F. In addition to the commissioners of each member state, the Interstate Commission shall include persons who are members of interested organizations as defined in the bylaws or rules of the Interstate Commission. These members shall be ex officio and shall not be entitled to vote on any matter before the Interstate Commission.

G. The Interstate Commission shall establish an executive committee which shall have the authority to administer the daily operations and administration of the commission. The executive committee shall not have the power to engage in rulemaking. (Acts 2010, No. 893, § 1.)
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Art. 1631. [Effective when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893] Powers and duties of the Interstate Commission.

A. The Interstate Commission shall have the following powers:

(1) To promulgate rules and take all necessary actions to effect the goals, purposes, and obligations as enumerated in the compact.

(2) To provide for dispute resolution among member states.

(3) To issue, upon request of a member state, advisory opinions concerning the meaning or interpretation of the interstate compact, its bylaws, rules, or actions.

(4) To enforce compliance with the compact or the bylaws or rules of the Interstate Commission.

(5) To collect standardized data concerning the interstate placement of children subject to the compact as directed through its rules which shall specify the data to be collected, the means of collection and data exchange, and reporting requirements.

(6) To establish and maintain offices as may be necessary for the transacting of its business.

(7) To purchase and maintain insurance and bonds.

(8) To hire or contract for services of personnel or consultants as necessary to carry out its functions under the compact and establish personnel qualification policies, and rates of compensation.

(9) To establish and appoint committees and officers including, but not limited to, an executive committee as required by this Chapter.

(10) To accept any and all donations and grants of money, equipment, supplies, materials, and services, and to receive, utilize, and dispose thereof.

(11) To lease, purchase, accept contributions or donations of, or otherwise to own, hold, improve, or use any property.

(12) To sell, convey, mortgage, pledge, lease, exchange, abandon, or otherwise dispose of any property.

(13) To establish a budget and make expenditures.

(14) To adopt a seal and bylaws governing the management and operation of the Interstate Commission.

B. The commission shall report annually to the legislatures, governors, the judiciary, and state advisory councils of the member states concerning the activities of the Interstate Commission during the preceding year. Reports shall also include any recommendations adopted by the Interstate Commission.

C. The commission shall coordinate and provide education, training, and public awareness regarding the interstate movement of children for officials involved in such activity.

D. The commission shall maintain books and records in accordance with the bylaws of the Interstate Commission.

E. The commission may perform such other functions as may be necessary or appropriate to achieve the purposes of the compact. (Acts 2010, No. 893, § 1.)
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Art. 1632. [Effective when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893] Organization and operation of the Interstate Commission.

A. Bylaws:

(1) Within twelve months after the first Interstate Commission meeting, the Interstate Commission shall adopt bylaws to govern its conduct as may be necessary or appropriate to carry out the purposes of the compact.

(2) The Interstate Commission’s bylaws and rules shall establish conditions and procedures under which the Interstate Commission shall make its information and official records available to the public for inspection or copying. The Interstate Commission may exempt from disclosure information or official records to the extent they would adversely affect personal privacy rights or proprietary interests.

B. Meetings:

(1) The Interstate Commission shall meet at least once each calendar year. The chairperson may call additional meetings and, upon the request of a simple majority of the member states, shall call additional meetings.

(2) Public notice shall be given by the Interstate Commission of all meetings, and all meetings shall be open to the public, except as set forth in the rules or as otherwise provided in the compact. The Interstate Commission and its committees may close a meeting, or portion thereof, when it determines by two-thirds vote that an open meeting would be likely to do any of the following:

(a) Relate solely to the Interstate Commission’s internal personnel practices and procedures.

(b) Disclose matters specifically exempted from disclosure by federal law.

(c) Disclose financial or commercial information which is privileged, proprietary or confidential in nature.

(d) Involve accusing a person of a crime, or formally censuring a person.

(e) Disclose information of a personal nature where disclosure would constitute a clearly unwarranted invasion of personal privacy or physically endanger one or more persons.

(f) Disclose investigative records compiled for law enforcement purposes.

(g) Relate to the Interstate Commission’s participation in a legal proceeding.

(3) For a meeting, or portion of a meeting, closed pursuant to this Article, the Interstate Commission’s legal counsel or designee shall certify that the meeting may be closed and shall reference each relevant exemption provision. The Interstate Commission shall keep minutes which shall fully and clearly describe all matters discussed in a meeting and shall provide a full and accurate summary of actions taken, and the reasons therefore, including a description of the views expressed and the record of a roll call vote. All documents considered in connection with an action shall be identified in such minutes. All minutes and documents of a closed meeting shall remain under seal, subject to release by a majority vote of the Interstate Commission or by court order.

(4) The bylaws may provide for meetings of the Interstate Commission to be conducted by telecommunication or other electronic communication.

C. Officers and staff:

(1) The Interstate Commission may, through its executive committee, appoint or retain a staff director for such period, upon such terms and conditions and for such compensation as the Interstate Commission may deem appropriate. The staff director shall serve as secretary to the Interstate Commission, but shall not have a vote. The staff director may hire and supervise such other staff as may be authorized by the Interstate Commission.

(2) The Interstate Commission shall elect, from among its members, a chairperson and a vice chairperson of the executive committee and other necessary officers, each of whom shall have such authority and duties as may be specified in the bylaws.

D. Qualified immunity, defense and indemnification:

(1) The Interstate Commission’s staff director and its employees shall be immune from suit and liability, either personally or in their official capacity, for a claim for damage to or loss of property or personal injury or other civil liability caused or arising out of or relating to an actual or alleged act, error, or omission that occurred, or that such person had a reasonable basis for believing occurred within the scope of commission employment, duties, or responsibilities; provided, that such person shall not be protected from suit or liability for damage, loss, injury, or liability caused by a criminal act or the intentional or willful and wanton misconduct of such person.

(2) The liability of the Interstate Commission’s staff director and employees or Interstate Commission representatives, acting within the scope of such person’s employment or duties for acts, errors, or omissions occurring within such person’s state may not exceed the limits of liability set forth under the constitution and laws of that state for state officials, employees, and agents. The Interstate Commission is considered to be an instrumentality of the states for the purposes of any such action. Nothing in this Chapter shall be construed to protect such person from suit or liability for damage, loss, injury, or liability caused by a criminal act or the intentional or willful and wanton misconduct of such person.

(3) The Interstate Commission shall defend the staff director and its employees and, subject to the approval of the attorney general or other appropriate legal counsel of the member state, shall defend the commissioner of a member state in a civil action seeking to impose liability arising out of an actual or alleged act, error or omission that occurred within the scope of Interstate Commission employment, duties or responsibilities, or that the defendant had a reasonable basis for believing occurred within the scope of Interstate Commission employment, duties, or responsibilities, provided that the actual or alleged act, error, or omission did not result from intentional or willful and wanton misconduct on the part of such person.

(4) To the extent not covered by the state involved, member state, or the Interstate Commission, the representatives or employees of the Interstate Commission shall be held harmless in the amount of a settlement or judgment, including attorney fees and costs, obtained against such persons arising out of an actual or alleged act, error, or omission that occurred within the scope of Interstate Commission employment, duties, or responsibilities, or that such persons had a reasonable basis for believing occurred within the scope of Interstate Commission employment, duties, or responsibilities, provided that the actual or alleged act, error, or omission did not result from intentional or willful and wanton misconduct on the part of such persons. (Acts 2010, No. 893, § 1.)
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Art. 1633. [Effective when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893] Rulemaking functions of the Interstate Commission.

A. The Interstate Commission shall promulgate and publish rules to achieve the purposes of the compact.

B. Rulemaking shall occur pursuant to this Article and the bylaws and rules adopted. Rulemaking shall substantially conform to the principles of the “Model State Administrative Procedure Act”, 1981 Act, Uniform Laws Annotated, Vol. 15, p.1 (2000), or such other administrative procedure acts as the Interstate Commission deems appropriate consistent with due process requirements under the United States Constitution. All rules and amendments shall become binding as of the date specified, as published with the final version of the rule as approved by the Interstate Commission.

C. When promulgating a rule, the Interstate Commission shall, at a minimum:

(1) Publish the proposed rule’s entire text stating the reason for the proposed rule.

(2) Allow and invite any and all persons to submit written data, facts, opinions and arguments, which information shall be added to the record, and be made publicly available.

(3) Promulgate a final rule and its effective date, if appropriate, based on input from state or local officials, or interested parties.

D. Rules promulgated by the Interstate Commission shall have the force and effect of administrative rules and shall be binding in the compacting states to the extent and in the manner provided for in this compact.

E. Not later than sixty days after a rule is promulgated, an interested person may file a petition in the United States District Court for the District of Columbia or in the Federal District Court where the Interstate Commission’s principal office is located for judicial review of such rule. If the court finds that the Interstate Commission’s action is not supported by substantial evidence in the rulemaking record, the court shall hold the rule unlawful and set it aside.

F. If a majority of the legislatures of the member states rejects a rule, those states may by enactment of a statute or resolution in the same manner used to adopt the compact cause that such rule shall have no further force and effect in any member state.

G. The existing rules governing the operation of the Interstate Compact on the Placement of Children superseded by this Chapter shall be null and void no less than twelve, but no more than twenty-four months after the first meeting of the Interstate Commission created hereunder, as determined by the members during the first meeting.

H. Within the first twelve months of operation, the Interstate Commission shall promulgate rules addressing all of the following:

(1) Transition rules.

(2) Forms and procedures.

(3) Timelines.

(4) Data collection and reporting.

(5) Rulemaking.

(6) Visitation.

(7) Progress reports and supervision.

(8) Sharing of information and confidentiality.

(9) Financing of the Interstate Commission.

(10) Mediation, arbitration and dispute resolution.

(11) Education, training and technical assistance.

(12) Enforcement.

(13) Coordination with other interstate compacts.

I. Upon determination by a majority of the members of the Interstate Commission that an emergency exists:

(1) The Interstate Commission may promulgate an emergency rule only if it is required to do any of the following:

(a) Protect the children covered by the compact from an imminent threat to their health, safety, and well-being.

(b) Prevent loss of federal or state funds.

(c) Meet a deadline for the promulgation of an administrative rule required by federal law.

(2) An emergency rule shall become effective immediately upon adoption, provided that the usual rulemaking procedures provided hereunder shall be retroactively applied to such rule as soon as reasonably possible, but no later than ninety days after the effective date of the emergency rule.

(3) An emergency rule shall be promulgated as provided for in the rules of the Interstate Commission. (Acts 2010, No. 893, § 1.)
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Art. 1634. [Effective when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893] Oversight, dispute resolution, enforcement.

A. Oversight:

(1) The Interstate Commission shall oversee the administration and operation of the compact.

(2) The executive, legislative, and judicial branches of state government in each member state shall enforce the compact and the rules of the Interstate Commission and shall take all actions necessary and appropriate to effectuate the compact’s purposes and intent. The compact and its rules shall be binding in the compacting states to the extent and in the manner provided for in this compact.

(3) All courts shall take judicial notice of the compact and the rules in any judicial or administrative proceeding in a member state pertaining to the subject matter of the compact.

(4) The Interstate Commission shall be entitled to receive service of process in any action in which the validity of a compact provision or rule is the issue for which a judicial determination has been sought and shall have standing to intervene in any proceedings. Failure to provide service of process to the Interstate Commission shall render any judgment, order, or other determination, however so captioned or classified, void as to the Interstate Commission, the compact, its bylaws or rules of the Interstate Commission.

B. Dispute resolution:

(1) The Interstate Commission shall attempt, upon the request of a member state, to resolve disputes which are subject to the compact and which may arise among member states and between member and nonmember states.

(2) The Interstate Commission shall promulgate a rule providing for both mediation and binding dispute resolution for disputes among compacting states. The costs of such mediation or dispute resolution shall be the responsibility of the parties to the dispute.

C. Enforcement:

(1) If the Interstate Commission determines that a member state has defaulted in the performance of its obligations or responsibilities under the compact, its bylaws or rules, the Interstate Commission may take any of the following actions:

(a) Provide remedial training and specific technical assistance.

(b) Provide written notice to the defaulting state and other member states, of the nature of the default and the means of curing the default. The Interstate Commission shall specify the conditions by which the defaulting state shall cure its default.

(c) By majority vote of the members, initiate against a defaulting member state legal action in the United State District Court for the District of Columbia or, at the discretion of the Interstate Commission, in the federal district where the Interstate Commission has its principal office, to enforce compliance with the provisions of the compact, its bylaws or rules. The relief sought may include both injunctive relief and damages. In the event judicial enforcement is necessary, the prevailing party shall be awarded all costs of such litigation including reasonable attorney fees.

(d) Avail itself of any other remedies available under state law or the regulation of official or professional conduct. (Acts 2010, No. 893, § 1.)
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Art. 1635. [Effective when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893] Financing of the commission.

A. The Interstate Commission shall pay, or provide for the payment of the reasonable expenses of its establishment, organization, and ongoing activities.

B. The Interstate Commission may levy on and collect an annual assessment from each member state to cover the cost of the operations and activities of the Interstate Commission and its staff which must be in a total amount sufficient to cover the Interstate Commission’s annual budget as approved by its members each year. The aggregate annual assessment amount shall be allocated based upon a formula to be determined by the Interstate Commission which shall promulgate a rule binding upon all member states.

C. The Interstate Commission shall not incur obligations of any kind prior to securing the funds adequate to meet the same; nor shall the Interstate Commission pledge the credit of any of the member states, except by and with the authority of the member state.

D. The Interstate Commission shall keep accurate accounts of all receipts and disbursements. The receipts and disbursements of the Interstate Commission shall be subject to the audit and accounting procedures established under its bylaws. However, all receipts and disbursements of funds handled by the Interstate Commission shall be audited yearly by a certified or licensed public accountant, and the report of the audit shall be included in and become part of the annual report of the Interstate Commission. (Acts 2010, No. 893, § 1.)
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Art. 1636. [Effective when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893] Member states; effective date; amendment.

A. Any state is eligible to become a member state.

B. The compact shall become effective and binding upon legislative enactment of the compact into law by no less than thirty-five states. The effective date shall be the later of July 1, 2007 or upon enactment of the compact into law by the thirty-fifth state. Thereafter it shall become effective and binding as to any other member state upon enactment of the compact into law by that state. The executive heads of the state human services administration with ultimate responsibility for the child welfare program of nonmember states or their designees shall be invited to participate in the activities of the Interstate Commission on a nonvoting basis prior to adoption of the compact by all states.

C. The Interstate Commission may propose amendments to the compact for enactment by the member states. No amendment shall become effective and binding on the member states unless and until it is enacted into law by unanimous consent of the member states. (Acts 2010, No. 893, § 1.)

Quoted Statutory Material. — Acts 2010, No. 893, §§ 3 and 4, provide that “The provisions of this Act shall become effective when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of this Act.

“The secretary of the Department of Social Services shall notify the president of the Louisiana Senate and the speaker of the Louisiana House of Representatives when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children.”

Art. 1637. [Effective when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893] Withdrawal and dissolution.

A. Withdrawal:

(1) Once effective, the compact shall continue in force and remain binding upon each and every member state; provided that a member state may withdraw from the compact specifically repealing the statute which enacted the compact into law.

(2) Withdrawal from the compact shall be by the enactment of a statute repealing the same. The effective date of withdrawal shall be the effective date of the repeal of the statute.

(3) The withdrawing state shall immediately notify the president of the Interstate Commission in writing upon the introduction of legislation repealing the compact. The Interstate Commission shall then notify the other member states of the state’s intent to withdraw.

(4) The withdrawing state is responsible for all assessments, obligations, and liabilities incurred through the effective date of withdrawal.

(5) Reinstatement following withdrawal of a member state shall occur when the state reenacts the compact or upon a date determined by the members of the Interstate Commission.

B. Dissolution of compact:

(1) The compact shall dissolve effective upon the date of the withdrawal or default of the member state which reduces the membership in the compact to one member state.

(2) Upon the dissolution of the compact, the compact becomes null and void and shall be of no further force or effect, and the business and affairs of the Interstate Commission shall be concluded and surplus funds shall be distributed in accordance with the bylaws. (Acts 2010, No. 893, § 1.)

Quoted Statutory Material. — Acts 2010, No. 893, §§ 3 and 4, provide that “The provisions of this Act shall become effective when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of this Act.

“The secretary of the Department of Social Services shall notify the president of the Louisiana Senate and the speaker of the Louisiana House of Representatives when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children.”

Art. 1638. [Effective when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893] Severability and construction.

A. The provisions of this Chapter and the compact shall be severable, and if any phrase, clause, sentence or provision is deemed unenforceable, the remaining provisions of the compact shall be enforceable.

B. The provisions of this Chapter and the compact shall be liberally construed to effectuate its purposes.

C. Nothing in this Chapter or the compact shall be construed to prohibit the concurrent applicability of other interstate compacts to which the states are members. (Acts 2010, No. 893, § 1.)

Quoted Statutory Material. — Acts 2010, No. 893, §§ 3 and 4, provide that “The provisions of this Act shall become effective when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of this Act.

“The secretary of the Department of Social Services shall notify the president of the Louisiana Senate and the speaker of the Louisiana House of Representatives when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children.”

Art. 1639. [Effective when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893] Binding effect of compact and other laws.

A. Nothing herein prevents the enforcement of any other law of a member state that is not inconsistent with this compact.

B. Binding effect of the compact.

(1) All lawful actions of the Interstate Commission, including all rules and bylaws promulgated by the Interstate Commission, are binding upon the member states.

(2) All agreements between the Interstate Commission and the member states are binding in accordance with their terms.

(3) In the event any provision of this compact exceeds the constitutional limits imposed on the legislature of any member state, it shall be ineffective to the extent of the conflict. (Acts 2010, No. 893, § 1.)

Quoted Statutory Material. — Acts 2010, No. 893, §§ 3 and 4, provide that “The provisions of this Act shall become effective when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of this Act.

“The secretary of the Department of Social Services shall notify the president of the Louisiana Senate and the speaker of the Louisiana House of Representatives when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children.”

Art. 1640. [Effective when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893] Indian tribes.

Notwithstanding any other provision in this Chapter or the compact, the Interstate Commission may promulgate guidelines to permit Indian tribes to utilize the compact to achieve any or all of the purposes of the compact as specified in Article 1623. The Interstate Commission shall make reasonable efforts to consult with Indian tribes in promulgating guidelines to reflect the diverse circumstances of the various Indian tribes. (Acts 2010, No. 893, § 1.)

Quoted Statutory Material. — Acts 2010, No. 893, §§ 3 and 4, provide that “The provisions of this Act shall become effective when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of this Act.

“The secretary of the Department of Social Services shall notify the president of the Louisiana Senate and the speaker of the Louisiana House of Representatives when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children.”

Art. 1641. [Effective when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893] Rulemaking authority; effect of rules.

A. The Department of Children and Family Services shall have the authority to promulgate rules and regulations in accordance with the Administrative Procedure Act as necessary to carry out the provisions of this Chapter.

B. Notwithstanding any other provision of this Chapter, rules adopted by the Interstate Commission shall not supersede state law, and shall not be binding unless also promulgated by this state in accordance with the Administrative Procedure Act. The provisions of this Subsection shall control to the extent of conflict with any other provision of law. (Acts 2010, No. 893, § 1.)

LSLI 2010 Amendments. — In accordance with the revision authority set forth in R.S. 24:201 et seq., the Louisiana State Law Institute substituted “Department of Children and Family Services” for “Department of Social Services” in (A). See Acts 2010, No. 877, § 3.

Quoted Statutory Material. — Acts 2010, No. 893, §§ 3 and 4, provide that “The provisions of this Act shall become effective when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of this Act.

“The secretary of the Department of Social Services shall notify the president of the Louisiana Senate and the speaker of the Louisiana House of Representatives when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children.”

Art. 1642. [Effective when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893] Financial responsibility for children.

Financial responsibility for any child placed under this compact shall be determined in accordance with Article 1629. However, in the event of partial or complete default of performance, other provisions of law may also be invoked. (Acts 2010, No. 893, § 1.)

Quoted Statutory Material. — Acts 2010, No. 893, §§ 3 and 4, provide that “The provisions of this Act shall become effective when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of this Act.

“The secretary of the Department of Social Services shall notify the president of the Louisiana Senate and the speaker of the Louisiana House of Representatives when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children.”

Art. 1643. [Effective when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of Acts 2010, No. 893] Authority to enter into agreements; approval of state treasurer.

A. The officers and agencies of this state and its political subdivisions having authority to place children are hereby empowered to enter into agreements with appropriate officers or agencies of or in other party states pursuant to Article 1629.

B. Any agreement which contains a financial commitment or imposes a financial obligation on this state or subdivision or agency thereof shall not be binding unless it has the approval in writing of the state treasurer in the case of the state and of the chief local fiscal officer in the case of a subdivision of the state. (Acts 2010, No. 893, § 1.)

Quoted Statutory Material. — Acts 2010, No. 893, §§ 3 and 4, provide that “The provisions of this Act shall become effective when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children as provided in Children’s Code Article 1636 in Section 1 of this Act.

“The secretary of the Department of Social Services shall notify the president of the Louisiana Senate and the speaker of the Louisiana House of Representatives when the thirty-fifth state has enacted the Interstate Compact for the Placement of Children.”

CHAPTER 3. INTERSTATE COMPACT ON JUVENILES. [REPEALED.]

Art. 1623. [Repealed.]

Repealed by Acts 2003, No. 1185, § 2, effective July 1, 2004.

Art. 1624. [Repealed.].

Repealed by Acts 2003, No. 1185, § 2, effective July 1, 2004.

Art. 1625. [Repealed.].

Repealed by Acts 2003, No. 1185, § 2, effective July 1, 2004.

Art. 1626. [Repealed.]

Repealed by Acts 2003, No. 1185, § 2, effective July 1, 2004.

Art. 1627. [Repealed.]

Repealed by Acts 2003, No. 1185, § 2, effective July 1, 2004.

Art. 1628. [Repealed.]

Repealed by Acts 2003, No. 1185, § 2, effective July 1, 2004.

Art. 1629. [Repealed.]

Repealed by Acts 2003, No. 1185, § 2, effective July 1, 2004.

Art. 1630. [Repealed.].

Repealed by Acts 2003, No. 1185, § 2, effective July 1, 2004.

Art. 1631. [Repealed.]

Repealed by Acts 2003, No. 1185, § 2, effective July 1, 2004.

Art. 1632. [Repealed.]

Repealed by Acts 2003, No. 1185, § 2, effective July 1, 2004.

Art. 1633. [Repealed.]

Repealed by Acts 2003, No. 1185, § 2, effective July 1, 2004.

Art. 1634. [Repealed.]

Repealed by Acts 2003, No. 1185, § 2, effective July 1, 2004.

Art. 1635. [Repealed.]

Repealed by Acts 2003, No. 1185, § 2, effective July 1, 2004.

Art. 1636. [Repealed.]

Repealed by Acts 2003, No. 1185, § 2, effective July 1, 2004.

Art. 1637. [Repealed.]

Repealed by Acts 2003, No. 1185, § 2, effective July 1, 2004.

Art. 1638. [Repealed.]

Repealed by Acts 2003, No. 1185, § 2, effective July 1, 2004.

Art. 1639. [Repealed.]

Repealed by Acts 2003, No. 1185, § 2, effective July 1, 2004.

Art. 1640. [Repealed.]

Repealed by Acts 2003, No. 1185, § 2, effective July 1, 2004.

Art. 1641. [Repealed.]

Repealed by Acts 2003, No. 1185, § 2, effective July 1, 2004.

Art. 1642. [Repealed.]

Repealed by Acts 2003, No. 1185, § 2, effective July 1, 2004.

Art. 1643. [Repealed.]

Repealed by Acts 2003, No. 1185, § 2, effective July 1, 2004.

Art. 1644. [Repealed.].

Repealed by Acts 2003, No. 1185, § 2, effective July 1, 2004.

Art. 1645. [Repealed.].

Repealed by Acts 2003, No. 1185, § 2, effective July 1, 2004.

Art. 1646. [Repealed.].

Repealed by Acts 2003, No. 1185, § 2, effective July 1, 2004.

Art. 1647. [Repealed.].

Repealed by Acts 2003, No. 1185, § 2, effective July 1, 2004.

Art. 1648. [Repealed.].

Repealed by Acts 2003, No. 1185, § 2, effective July 1, 2004.

Art. 1649. [Repealed.].

Repealed by Acts 2003, No. 1185, § 2, effective July 1, 2004.

Art. 1650. [Repealed.].

Repealed by Acts 2003, No. 1185, § 2, effective July 1, 2004.

Art. 1651. [Repealed.].

Repealed by Acts 2003, No. 1185, § 2, effective July 1, 2004.

Art. 1652. [Repealed.].

Repealed by Acts 2003, No. 1185, § 2, effective July 1, 2004.

Art. 1653. [Repealed.].

Repealed by Acts 2003, No. 1185, § 2, effective July 1, 2004.

Art. 1654. [Repealed.].

Repealed by Acts 2003, No. 1185, § 2, effective July 1, 2004.

Art. 1655. [Repealed.].

Repealed by Acts 2003, No. 1185, § 2, effective July 1, 2004.

Art. 1656. [Repealed.].

Repealed by Acts 2003, No. 1185, § 2, effective July 1, 2004.

Art. 1657. [Repealed.].

Repealed by Acts 2003, No. 1185, § 2, effective July 1, 2004.

CHAPTER 4. THE INTERSTATE COMPACT FOR JUVENILES.

Art. 1661. Purpose.

A. The compacting states to this Interstate Compact recognize that each state is responsible for the proper supervision or return of juveniles, delinquents and status offenders who are on probation or parole and who have absconded, escaped, or run away from supervision and control and in so doing have endangered their own safety and the safety of others. The compacting states also recognize that each state is responsible for the safe return of juveniles who have run away from home and in doing so have left their state of residence. The compacting states also recognize that Congress, by enacting the Crime Control Act, 4 U.S.C. Section 112 (1965), has authorized and encouraged compacts for cooperative efforts and mutual assistance in the prevention of crime.

B. It is the purpose of this compact, through means of joint and cooperative action among the compacting states to:

(1) Ensure that the adjudicated juveniles and status offenders subject to this compact are provided adequate supervision and services in the receiving state as ordered by the adjudicating judge or parole authority in the sending state.

(2) Ensure that the public safety interests of the citizens, including the victims of juvenile offenders, in both the sending and receiving states are adequately protected.

(3) Return juveniles who have run away, absconded, or escaped from supervision or control or have been accused of an offense to the state requesting their return.

(4) Make contracts for the cooperative institutionalization in public facilities in member states for delinquent youth needing special services.

(5) Provide for the effective tracking and supervision of juveniles.

(6) Equitably allocate the costs, benefits and obligations of the compacting states.

(7) Establish procedures to manage the movement between states of juvenile offenders released to the community under the jurisdiction of courts, juvenile departments, or any other criminal or juvenile justice agency which has jurisdiction over juvenile offenders.

(8) Ensure immediate notice to jurisdictions where defined offenders are authorized to travel or to relocate across state lines.

(9) Establish procedures to resolve pending charges (detainers) against juvenile offenders prior to transfer or release to the community under the terms of this compact.

(10) Establish a system of uniform data collection on information pertaining to juveniles subject to this compact that allows access by authorized juvenile justice and criminal justice officials, and regular reporting of compact activities to heads of state executive, judicial, and legislative branches and juvenile and criminal justice administrators.

(11) Monitor compliance with rules governing interstate movement of juveniles and initiate interventions to address and correct noncompliance.

(12) Coordinate training and education regarding the regulation of interstate movement of juveniles for officials involved in such activity.

(13) Coordinate the implementation and operation of the compact with the Interstate Compact for the Placement of Children, the Interstate Compact for Adult Offender Supervision and other compacts affecting juveniles particularly in those cases where concurrent or overlapping supervision issues arise. It is the policy of the compacting states that the activities conducted by the Interstate Commission created herein are the formation of public policies and therefore are public business. Furthermore, the compacting states shall cooperate and observe their individual and collective duties and responsibilities for the prompt return and acceptance of juveniles subject to the provisions of this compact. The provisions of this compact shall be reasonably and liberally construed to accomplish the purposes and policies of the compact. (Acts 2003, No. 1185, § 1, eff. July 1, 2004.)

CROSS REFERENCES

Federal Law. — Compacts between States for cooperation in prevention of crime; consent of Congress. 4 U.S.C.S. § 112.

Art. 1662. Definitions.

As used in this Chapter, unless the context clearly requires a different construction:

(1) “Bylaws” means those bylaws established by the Interstate Commission for its governance, or for directing or controlling its actions or conduct.

(2) “Compact administrator” means the individual in each compacting state appointed pursuant to the terms of this compact, responsible for the administration and management of the state’s supervision and transfer of juveniles subject to the terms of this compact, the rules adopted by the Interstate Commission and policies adopted by the State Council under this compact.

(3) “Compacting state” means any state which has enacted the enabling legislation for this compact.

(4) “Commissioner” means the voting representative of each compacting state appointed pursuant to Article 1663 of this compact.

(5) “Court” means any court having jurisdiction over delinquent, neglected, or dependent children.

(6) “Deputy compact administrator” means the individual, if any, in each compacting state appointed to act on behalf of a compact administrator pursuant to the terms of this compact responsible for the administration and management of the state’s supervision and transfer of juveniles subject to the terms of this compact, the rules adopted by the Interstate Commission and policies adopted by the State Council under this compact.

(7) “Interstate Commission” means the Interstate Commission for Juveniles created by Article 1663 of this compact.

(8) “Juvenile” means any person defined as a juvenile in any member state or by the rules of the Interstate Commission, including any of the following:

(a) “Accused delinquent” means a person charged with an offense that, if committed by an adult, would be a criminal offense.

(b) “Adjudicated delinquent” means a person found to have committed an offense that, if committed by an adult, would be a criminal offense.

(c) “Accused status offender” means a person charged with an offense that would not be a criminal offense if committed by an adult.

(d) “Adjudicated status offender” means a person found to have committed an offense that would not be a criminal offense if committed by an adult.

(e) “Non-offender” means a person in need of supervision who has not been accused or adjudicated a status offender or delinquent.

(9) “Non-compacting state” means any state which has not enacted the enabling legislation for this compact.

(10) “Probation or parole” means any kind of supervision or conditional release of juveniles authorized under the laws of the compacting states.

(11) “Rule” means a written statement by the Interstate Commission promulgated pursuant to Article 1666 of this compact that is of general applicability, implements, interprets or prescribes a policy or provision of the compact, or an organizational, procedural, or practice requirement of the commission, and has the force and effect of statutory law in a compacting state, and includes the amendment, repeal, or suspension or an existing rule.

(12) “State” means a state of the United States, the District of Columbia or its designee, the Commonwealth of Puerto Rico, the United States Virgin Islands, Guam, American Samoa, and the Northern Marianas Islands. (Acts 2003, No. 1185, § 1, eff. July 1, 2004.)

Art. 1663. Interstate commission for juveniles.

A. The compacting states hereby create the “Interstate Commission for Juveniles”. The commission shall be a body corporate and joint agency of the compacting states. The commission shall have all the responsibilities, powers and duties set forth herein, and such additional powers as may be conferred upon it by subsequent action of the respective legislatures of the compacting states in accordance with the terms of this compact.

B. The Interstate Commission shall consist of commissioners appointed by the appropriate appointing authority in each state pursuant to the rules and requirements of each compacting state and in consultation with the State Council for Interstate Juvenile Supervision created hereunder. The commissioner shall be the compact administrator, deputy compact administrator or designee from that state who shall serve on the Interstate Commission in such capacity under or pursuant to the applicable law of the compacting state.

C. In addition to the commissioners who are the voting representatives of each state, the Interstate Commission shall include individuals who are not commissioners, but who are members of interested organizations. Such non-commissioner members shall include a member of the National Organizations of Governors, legislators, state chief justices, attorneys general, Interstate Compact for Adult Offender Supervision, Interstate Compact for the Placement of Children, juvenile justice and juvenile corrections officials, and crime victims. All non-commissioner members of the Interstate Commission shall be ex officio, non-voting members. The Interstate Commission may provide in its bylaws for such additional ex officio, non-voting members, including members of other national organizations, as such numbers as shall be determined by the commission.

D. Each compacting state represented at any meeting of the commission is entitled to one vote. A majority of the compacting states shall constitute a quorum for the transaction of business, unless a larger quorum is required by the bylaws of the Interstate Commission.

E. The commission shall meet at least once each calendar year. The chairperson may call additional meetings and, upon the request of a simple majority of the compacting states, shall call additional meetings. Public notice shall be given of all meetings and meetings shall be open to the public.

F. The Interstate Commission shall establish an executive committee, which shall include commission officers, members, and others as determined by the bylaws. The executive committee shall have the power to act on behalf of the Interstate Commission during periods when the Interstate Commission is not in session, with the exception of rulemaking and/or amendment to the compact. The executive committee shall oversee the day-to-day activities of the administration of the compact managed by an executive director and Interstate Commission staff; administer enforcement and compliance with the provisions of the compact, its bylaws and rules, and perform such other duties as directed by the Interstate Commission or set forth in the bylaws.

G. Each member of the Interstate Commission shall have the right and power to cast a vote to which that compacting state is entitled and to participate in the business and affairs of the Interstate Commission. A member shall vote in person and shall not delegate a vote to another compacting state. However, a commissioner, in consultation with the state council, shall appoint another authorized representative, in the absence of the commissioner from that state, to cast a vote on behalf of the compacting state at a specified meeting. The bylaws may provide for members’ participation in meetings by telephone or other means of telecommunication or electronic communication.

H. The Interstate Commission’s bylaws shall establish conditions and procedures under which the Interstate Commission shall make its information and official records available to the public for inspection or copying. The Interstate Commission may exempt from disclosure any information or official records to the extent they would adversely affect personal privacy rights or proprietary interests.

I. (1) Public notice shall be given of all meetings and all meetings shall be open to the public, except as set forth in the rules or as otherwise provided in the compact.

(2) The Interstate Commission and any of its committees may close a meeting to the public where it determines by two-thirds vote that an open meeting would be likely to include or provide for any of the following:

(a) Relate solely to the Interstate Commission’s internal personnel practices and procedures.

(b) Disclose matters specifically exempted from disclosure by statute.

(c) Disclose trade secrets or commercial or financial information which is privileged or confidential.

(d) Involve accusing any person of a crime, or formally censuring any person.

(e) Disclose information of a personal nature where disclosure would constitute a clearly unwarranted invasion of personal privacy.

(f) Disclose investigative records compiled for law enforcement purposes.

(g) Disclose information contained in or related to examination, operating or condition reports prepared by, or on behalf of or for the use of, the Interstate Commission with respect to a regulated person or entity for the purpose of regulation or supervision of such person or entity.

(h) Disclose information, the premature disclosure of which would significantly endanger the stability of a regulated person or entity.

(i) Specifically relate to the Interstate Commission’s issuance of a subpoena, or its participation in a civil action or other legal proceeding.

J. For every meeting closed pursuant to this provision, the Interstate Commission’s legal counsel shall publicly certify that, in the legal counsel’s opinion, the meeting may be closed to the public, and shall reference each relevant exemptive provision. The Interstate Commission shall keep minutes which shall fully and clearly describe all matters discussed in any meeting and shall provide a full and accurate summary of any actions taken, and the reasons therefor, including a description of each of the views expressed on any item and the record of any roll call vote, which shall reflect the vote of each member on the question. All documents considered in connection with any action shall be identified in such minutes.

K. The Interstate Commission shall collect standardized data concerning the interstate movement of juveniles as directed through its rules which shall specify the data to be collected, the means of collection and data exchange and reporting requirements. Such methods of data collection, exchange and reporting shall insofar as is reasonably possible conform to up-to-date technology and coordinate its information functions with the appropriate repository of records. (Acts 2003, No. 1185, § 1, eff. July 1, 2004.)

Art. 1664. Powers and duties of the interstate commission.

The commission shall have the following powers and duties:

(1) To provide for dispute resolution among compacting states.

(2) To promulgate rules to effect the purposes and obligations as enumerated in this compact, which shall have the force and effect of statutory law and shall be binding in the compacting states to the extent and in the manner provided in this compact.

(3) To oversee, supervise and coordinate the interstate movement of juveniles subject to the terms of this compact and any bylaws adopted and rules promulgated by the Interstate Commission.

(4) To enforce compliance with the compact provisions, the rules promulgated by the Interstate Commission, and the bylaws, using all necessary and proper means, including but not limited to the use of judicial process.

(5) To establish and maintain offices which shall be located within one or more of the compacting states.

(6) To purchase and maintain insurance and bonds.

(7) To borrow, accept, hire or contract for services of personnel.

(8) To establish and appoint committees and hire staff which it deems necessary for the carrying out of its functions including but not limited to an executive committee as required by Article 1663 which shall have the power to act on behalf of the Interstate Commission in carrying out its powers and duties hereunder.

(9) To elect or appoint such officers, attorneys, employees, agents, or consultants, and to fix their compensation, define their duties and determine their qualifications; and to establish the Interstate Commission’s personnel policies and programs relating to, inter alia, conflicts of interest, rates of compensation, and qualifications of personnel.

(10) To accept any and all donations and grants of money, equipment, supplies, materials, and services, and to receive, utilize and dispose of it.

(11) To lease, purchase, accept contributions or donations of, or otherwise to own, hold, improve or use any property, real, personal, or mixed.

(12) To sell, convey, mortgage, pledge, lease, exchange, abandon, or otherwise dispose of any property, real, personal or mixed.

(13) To establish a budget and make expenditures and levy dues as provided in Article 1668 of this compact.

(14) To sue and be sued.

(15) To adopt a seal and bylaws governing the management and operation of the Interstate Commission.

(16) To perform such functions as may be necessary or appropriate to achieve the purposes of this compact.

(17) To report annually to the legislatures, governors, judiciary, and state councils of the compacting states concerning the activities of the Interstate Commission during the preceding year. Such reports shall also include any recommendations that may have been adopted by the Interstate Commission.

(18) To coordinate education, training and public awareness regarding the interstate movement of juveniles for officials involved in such activity.

(19) To establish uniform standards of the reporting, collecting and exchanging of data.

(20) To maintain its corporate books and records in accordance with the bylaws. (Acts 2003, No. 1185, § 1, eff. July 1, 2004.)

Art. 1665. Organization and operation of the interstate commission.

A. The Interstate Commission shall, by a majority of the members present and voting, within twelve months after the first Interstate Commission meeting, adopt bylaws to govern its conduct as may be necessary or appropriate to carry out the purposes of the compact, including but not limited to:

(1) Establishing the fiscal year of the Interstate Commission.

(2) Establishing an executive committee and such other committees as may be necessary.

(3) Providing for the establishment of committees governing any general or specific delegation of any authority or function of the Interstate Commission.

(4) Providing reasonable procedures for calling and conducting meetings of the Interstate Commission, and ensuring reasonable notice of each such meeting.

(5) Establishing the titles and responsibilities of the officers of the Interstate Commission.

(6) Providing a mechanism for concluding the operations of the Interstate Commission and the return of any surplus funds that may exist upon the termination of the compact after the payment and/or reserving of all of its debts and obligations.

(7) Providing “start-up” rules for initial administration of the compact.

(8) Establishing standards and procedures for compliance and technical assistance in carrying out the compact.

B. (1) The Interstate Commission shall, by a majority of the members, elect annually from among its members a chairperson and a vice chairperson, each of whom shall have such authority and duties as may be specified in the bylaws. The chairperson or, in the chairperson’s absence or disability, the vice chairperson shall preside at all meetings of the Interstate Commission. The officers so elected shall serve without compensation or remuneration from the Interstate Commission; provided that, subject to the availability of budgeted funds, the officers shall be reimbursed for any ordinary and necessary costs and expenses incurred by them in the performance of their duties and responsibilities as officers of the Interstate Commission.

(2) The Interstate Commission shall, through its executive committee, appoint or retain an executive director for such period, upon such terms and conditions and for such compensation as the Interstate Commission may deem appropriate. The executive director shall serve as secretary to the Interstate Commission, but shall not be a member and shall hire and supervise such other staff as may be authorized by the Interstate Commission.

C. (1) The commission’s executive director and employees shall be immune from suit and liability, either personally or in their official capacity, for any claim for damage to or loss of property or personal injury or other civil liability caused or arising out of or relating to any actual or alleged act, error, or omission that occurred, or that such person had a reasonable basis for believing occurred within the scope of commission employment, duties, or responsibilities; provided, that any such person shall not be protected from suit or liability for any damage, loss, injury, or liability caused by the intentional or willful and wanton misconduct of any such person.

(2) The liability of any commissioner, or the employee or agent of a commissioner, acting within the scope of such person’s employment or duties for acts, errors, or omissions occurring within such person’s state may not exceed the limits of liability set forth under the constitution and laws of that state for state officials, employees, and agents. Nothing in this Paragraph shall be construed to protect any such person from suit or liability for any damage, loss, injury, or liability caused by the intentional or willful and wanton misconduct of any such person.

(3) The Interstate Commission shall defend the executive director or the employees or representatives of the Interstate Commission and, subject to the approval of the attorney general of the state represented by any commissioner of a compacting state, shall defend such commissioner or the commissioner’s representatives or employees in any civil action seeking to impose liability arising out of any actual or alleged act, error or omission that occurred within the scope of Interstate Commission employment, duties or responsibilities, or that the defendant had a reasonable basis for believing occurred within the scope of Interstate Commission employment, duties, or responsibilities, provided that the actual or alleged act, error, or omission did not result from intentional or willful and wanton misconduct on the part of such person.

(4) The Interstate Commission shall indemnify and hold the commissioner of a compacting state, or the commissioner’s representatives or employees, or the Interstate Commission’s representatives or employees, harmless in the amount of any settlement or judgment obtained against such persons arising out of any actual or alleged act, error, or omission that occurred within the scope of Interstate Commission employment, duties, or responsibilities, or that such persons had a reasonable basis for believing occurred within the scope of Interstate Commission employment, duties, or responsibilities, provided that the actual or alleged act, error, or omission did not result from intentional or willful and wanton misconduct on the part of such persons. (Acts 2003, No. 1185, § 1, eff. July 1, 2004.)

Art. 1666. Rulemaking functions of the interstate commission.

A. The Interstate Commission shall promulgate and publish rules in order to effectively and efficiently achieve the purposes of the compact.

B. Rulemaking shall occur pursuant to the criteria set forth in this Article and the bylaws and rules adopted pursuant thereto. Such rulemaking shall substantially conform to the principles of the “Model State Administrative Procedure Act”, 1981 Act, Uniform Laws Annotated, Vol. 15, p. 1 (2000), or such other administrative procedure act, as the Interstate Commission deems appropriate consistent with due process requirements under the United States Constitution as now or hereafter interpreted by the United States Supreme Court. All rules and amendments shall become binding as of the date specified, as published with the final version of the rule as approved by the commission.

C. When promulgating a rule, the Interstate Commission shall, at a minimum do all of the following:

(1) Publish the proposed rule’s entire text stating the reason or reasons for that proposed rule.

(2) Allow and invite any and all persons to submit written data, facts, opinions and arguments, which information shall be added to the record, and be made publicly available.

(3) Provide an opportunity for an informal hearing if petitioned by ten or more persons.

(4) Promulgate a final rule and its effective date, if appropriate, based on input from state or local officials, or interested parties.

D. Allow, not later than sixty days after a rule is promulgated, any interested person to file a petition in the United States District Court for the District of Columbia or in the federal district court where the Interstate Commission’s principal office is located for judicial review of such rule. If the court finds that the Interstate Commission’s action is not supported by substantial evidence in the rulemaking record, the court shall hold the rule unlawful and set it aside. For purposes of this Paragraph, evidence is substantial if it would be considered substantial evidence under the Model State Administrative Procedure Act.

E. If a majority of the legislatures of the compacting states rejects a rule, those states may, by enactment of a statute or resolution in the same manner used to adopt the compact, cause that such rule shall have no further force and effect in any compacting state.

F. The existing rules governing the operation of the Interstate Compact on Juveniles superseded by the enactment of this Chapter shall be null and void twelve months after the first meeting of the Interstate Commission created hereunder.

G. Upon determination by the Interstate Commission that a state of emergency exists, it may promulgate an emergency rule which shall become effective immediately upon adoption, provided that the usual rulemaking procedures provided hereunder shall be retroactively applied to said rule as soon as reasonably possible, but no later than ninety days after the effective date of the emergency rule. (Acts 2003, No. 1185, § 1, eff. July 1, 2004.)

Art. 1667. Oversight, enforcement and dispute resolution by the interstate commission.

A. (1) The Interstate Commission shall oversee the administration and operations of the interstate movement of juveniles subject to this compact in the compacting states and shall monitor such activities being administered in non-compacting states which may significantly affect compacting states.

(2) The courts and executive agencies in each compacting state shall enforce this compact and shall take all actions necessary and appropriate to effectuate the compact’s purposes and intent. The provisions of this compact and the rules promulgated hereunder shall be received by all the judges, public offices, commissions, and departments of the state government as evidence of the authorized statute and administrative rules. All courts shall take judicial notice of the compact and the rules. In any judicial or administrative proceeding in a compacting state pertaining to the subject matter of this compact which may affect the powers, responsibilities or actions of the Interstate Commission, it shall be entitled to receive all service of process in any such proceeding, and shall have standing to intervene in the proceeding for all purposes.

B. (1) The compacting states shall report to the Interstate Commission on all issues and activities necessary for the administration of the compact as well as issues and activities pertaining to compliance with the provisions of the compact and its bylaws and rules.

(2) The Interstate Commission shall attempt, upon the request of a compacting state, to resolve any disputes or other issues which are subject to the compact and which may arise among compacting states and between compacting and non-compacting states. The commission shall promulgate a rule providing for both mediation and binding dispute resolution for disputes among the compacting states.

(3) The Interstate Commission, in the reasonable exercise of its discretion, shall enforce the provisions and rules of this compact using any or all means set forth in Article 1671 of this compact. (Acts 2003, No. 1185, § 1, eff. July 1, 2004.)

Art. 1668. Finance.

A. The Interstate Commission shall pay or provide for the payment of the reasonable expenses of its establishment, organization and ongoing activities.

B. The Interstate Commission shall levy on and collect an annual assessment from each compacting state to cover the cost of the internal operations and activities of the Interstate Commission and its staff which must be in a total amount sufficient to cover the Interstate Commission’s annual budget as approved each year. The aggregate annual assessment amount shall be allocated based upon a formula to be determined by the Interstate Commission, taking into consideration the population of each compacting state and the volume of interstate movement of juveniles in each compacting state and shall promulgate a rule binding upon all compacting states which governs said assessment.

C. The Interstate Commission shall not incur any obligations of any kind prior to securing the funds adequate to meet the same; nor shall the Interstate Commission pledge the credit of any of the compacting states, except by and with the authority of the compacting state.

D. The Interstate Commission shall keep accurate accounts of all receipts and disbursements. The receipts and disbursements of the Interstate Commission shall be subject to the audit and accounting procedures established under its bylaws. However, all receipts and disbursements of funds handled by the Interstate Commission shall be audited yearly by a certified or licensed public accountant and the report of the audit shall be included in and become part of the annual report of the Interstate Commission. (Acts 2003, No. 1185, § 1, eff. July 1, 2004.)

Art. 1669. The state council.

Each member state shall create a State Council for Interstate Juvenile Supervision. While each state may determine the membership of its own state council, its membership shall include at least one representative from the legislative, judicial, and executive branches of government, victims groups, and the compact administrator, deputy compact administrator or designee. Each compacting state retains the right to determine the qualifications of the compact administrator or deputy compact administrator. Each state council will advise and may exercise oversight and advocacy concerning that state’s participation in Interstate Commission activities and other duties as may be determined by that state including but not limited to development of policy concerning operations and procedures of the compact within that state. (Acts 2003, No. 1185, § 1, eff. July 1, 2004.)

Art. 1670. Compacting states; effective date and amendment.

A. Any state, the District of Columbia or its designee, the Commonwealth of Puerto Rico, the United States Virgin Islands, Guam, American Samoa, and the Northern Marianas Islands as defined in Article 1662 of this compact is eligible to become a compacting state.

B. The compact shall become effective and binding upon legislative enactment of the compact into law by no less than thirty-five of the states. The initial effective date shall be the later of July 1, 2004 or upon enactment into law by the thirty-fifth state. Thereafter, it shall become effective and binding as to any other compacting state upon enactment of the compact into law by that state. The governors of non-member states or their designees shall be invited to participate in the activities of the Interstate Commission on a non-voting basis prior to adoption of the compact by all states and territories of the United States.

C. The Interstate Commission may propose amendments to the compact for enactment by the compacting states. No amendment shall become effective and binding upon the Interstate Commission and the compacting states unless and until it is enacted into law by unanimous consent of the compacting states. (Acts 2003, No. 1185, § 1, eff. July 1, 2004.)

Art. 1671. Withdrawal; default; termination; judicial enforcement.

A. (1) Once effective, the compact shall continue in force and remain binding upon each and every compacting state; provided that a compacting state may withdraw from the compact by specifically repealing the statute which enacted the compact into law.

(2) The effective date of withdrawal is the effective date of the repeal.

(3) The withdrawing state shall immediately notify the chairperson of the Interstate Commission in writing upon the introduction of legislation repealing this compact in the withdrawing state. The Interstate Commission shall notify the other compacting states of the withdrawing state’s intent to withdraw within sixty days of its receipt thereof.

(4) The withdrawing state is responsible for all assessments, obligations and liabilities incurred through the effective date of withdrawal, including any obligations, the performance of which extend beyond the effective date of withdrawal.

(5) Reinstatement following withdrawal of any compacting state shall occur upon the withdrawing state reenacting the compact or upon such later date as determined by the Interstate Commission.

B. (1) If the Interstate Commission determines that any compacting state has at any time defaulted in the performance of any of its obligations or responsibilities under this compact, or the bylaws or duly promulgated rules, the Interstate Commission may impose any or all of the following penalties:

(a) Remedial training and technical assistance as directed by the Interstate Commission.

(b) Alternative dispute resolution.

(c) Fines, fees, and costs in such amounts as are deemed to be reasonable as fixed by the Interstate Commission.

(d) (i) Suspension or termination of membership in the compact, which shall be imposed only after all other reasonable means of securing compliance under the bylaws and rules have been exhausted and the Interstate Commission has therefore determined that the offending state is in default.

(ii) Immediate notice of suspension shall be given by the Interstate Commission to the governor, the chief justice or the chief judicial officer of the state, the majority and minority leaders of the defaulting state’s legislature, and the state council.

(iii) The grounds for default include but are not limited to failure of a compacting state to perform such obligations or responsibilities imposed upon it by this compact, the bylaws, or duly promulgated rules and any other grounds designated in commission bylaws and rules.

(iv) The Interstate Commission shall immediately notify the defaulting state in writing of the penalty imposed by the Interstate Commission and of the default pending a cure of the default.

(v) The commission shall stipulate the conditions and the time period within which the defaulting state must cure its default. If the defaulting state fails to cure the default within the time period specified by the commission, the defaulting state shall be terminated from the compact upon an affirmative vote of a majority of the compacting states and all rights, privileges and benefits conferred by this compact shall be terminated from the effective date of termination.

(2) Within sixty days of the effective date of termination of a defaulting state, the commission shall notify the governor, the chief justice or chief judicial officer, the majority and minority leaders of the defaulting state’s legislature, and the state council of such termination.

(3) The defaulting state is responsible for all assessments, obligations and liabilities incurred through the effective date of termination including any obligations, the performance of which extends beyond the effective date of termination.

(4) The Interstate Commission shall not bear any costs relating to the defaulting state unless otherwise mutually agreed upon in writing between the Interstate Commission and the defaulting state.

(5) Reinstatement following termination of any compacting state requires both a reenactment of the compact by the defaulting state and the approval of the Interstate Commission pursuant to the rules.

C. The Interstate Commission may, by majority vote of the members, initiate legal action in the United States District Court for the District of Columbia or, at the discretion of the Interstate Commission, in the federal district where the Interstate Commission has its offices, to enforce compliance with the provisions of the compact, its duly promulgated rules and bylaws, against any compacting state in default. In the event judicial enforcement is necessary, the prevailing party shall be awarded all costs of such litigation including reasonable attorney fees.

D. (1) The compact dissolves effective upon the date of the withdrawal or default of the compacting state, which reduces membership in the compact to one compacting state.

(2) Upon the dissolution of this compact, the compact becomes null and void and shall be of no further force or effect, and the business and affairs of the Interstate Commission shall be concluded and any surplus funds shall be distributed in accordance with the bylaws. (Acts 2003, No. 1185, § 1, eff. July 1, 2004.)

Art. 1672. Severability and construction.

A. The provisions of this compact shall be severable, and if any phrase, clause, sentence or provision is deemed unenforceable, the remaining provisions of the compact shall be enforceable.

B. The provisions of this compact shall be liberally construed to effectuate its purposes. (Acts 2003, No. 1185, § 1, eff. July 1, 2004.)

Art. 1673. Binding effect of compact and other laws.

A. (1) Nothing herein prevents the enforcement of any other law of a compacting state that is not inconsistent with this compact.

(2) All compacting states’ laws other than state constitutions and other interstate compacts conflicting with this compact are superseded to the extent of the conflict.

B. (1) All lawful actions of the Interstate Commission, including all rules and bylaws promulgated by the Interstate Commission, are binding upon the compacting states.

(2) All agreements between the Interstate Commission and the compacting states are binding in accordance with their terms.

(3) Upon the request of a party to a conflict over meaning or interpretation of Interstate Commission actions, and upon a majority vote of the compacting states, the Interstate Commission may issue advisory opinions regarding such meaning or interpretation.

(4) In the event any provision of this compact exceeds the constitutional limits imposed on the legislature of any compacting state, the obligations, duties, powers or jurisdiction sought to be conferred by such provision upon the Interstate Commission shall be ineffective and such obligations, duties, powers or jurisdiction shall remain in the compacting state and shall be exercised by the agency thereof to which such obligations, duties, powers or jurisdiction are delegated by law in effect at the time this compact becomes effective. (Acts 2003, No. 1185,§1, eff. July 1, 2004)
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User’s Guide to the Index

A few basic rules for using this index are:

(1) Consult the most pertinent subject. For example, if you were looking in an evidence book for information about depositions, you would start with DEPOSITIONS rather than broader headings like EVIDENCE, TESTIMONY or WITNESSES. The broader headings may also exist, but to find the material more quickly, look for the specific subject first.

(2) Cross references. Pay close attention to and make full use of the index cross references. An index cross reference directs the index user to go to another part of the index to find treatment. This serves to keep indexes to a manageable size by reducing repetition of treatment under different headings.

(3) Use definitions to aid in your search. Starting a search under the DEFINED TERMS heading exposes the index user to a diverse sampling of statutory terminology which could suggest to the user other headings to consult.

The index benefits from customer suggestions. Especially helpful are popular names or legal terms specific to your area of practice. We are grateful for your assistance in the ongoing improvement of the index.

To contact the indexers, you may use any of the following methods:

- Contact the indexers via a toll-free number, 1-800-897-7922, for assistance in locating material within the index, or to make comments or suggestions.

- Contact the indexers by e-mail to lng-cho-indexing@lexisnexis.com.

For issues not directly related to the Index, such as missing pages, ordering or other customer service information, you may contact Customer Service via a toll-free number, 1-800-833-9844, or by toll-free fax at 1-800-828-8341.
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ABANDONED MOTOR VEHICLES.

Authority to take possession, 32:474.

Defined, 32:471.

Procedure for disposal of by municipality or parish, 32:1728.3.

Removal by municipality or parish, 32:473.1.

Removal by tow truck operator, 32:473.1.

Sale by municipalities and parochial authorities, 32:476.

ABANDONED PROPERTY.

Of discharged inmates: disposition, 15:866.2.

ABANDONMENT.

Criminal, 14:79.1.

Ice boxes, refrigerators, or air tight containers, 14:324.

ABANDONS.

Defined, 14:102.

ABORTIFACIENTS.

Distribution of, 14:88.

ABORTION.

Advertising, 14:87.4.

Aggravated criminal abortion by dismemberment, 14:32.9.1.

Defined, 14:87.

Distribution of abortifacients, 14:88.

Human experimentation, 14:87.2.

Intentional failure to sustain life and health of viable infant, 14:87.5.

Killing child during delivery, 14:87.1.

Partial birth abortion.

Criminal penalties for performing, 14:32.10, 14:32.11.

ABSENCE OF WITNESS.

Continuation based on, CCrP 709.

ABUSE.

Defined, 14:403, 14:403.2.

Of adults: reports, investigation, central registry, waiver of privileges, immunity, 14:403.2.

Of animals: reporting, 14:403.6.

Of children.

See CHILD ABUSE AND NEGLECT.

ABUSE PREVENTION ORDER.

Stalking victims, 14:40.2.

ACADEMIC RECORDS.

Forged: use, 14:72.1.

ACCESS.

Defined, 14:73.1.

ACCESS CARD.

Defined, 14:67.3.

ACCESS DEVICE.

Application fraud, 14:70.2.

Fraud, 14:70.4.

ACCESSORIES AFTER THE FACT.

Parties, 14:25.

ACCIDENT REPORTS.

Procedure; information aid; fees, 32:398.

To be received by commissioner, 32:397.

ACCIDENTS.

Application for license: nonresidents, unlicensed drivers, unregistered motor vehicles; accidents in other states, 32:875.

Commercial solicitation of victims, 32:397.1.

Custody, distribution and return of security, 32:877.

Dead bodies.

Removal, 32:154.

Drug testing.

Postaccident drug testing where fatality occurs, 32:681.

Duration of suspension, revocation or withdrawal of driver’s license, 32:874.

Failure to report: penalties, 32:1023.

Form and amount of security, 32:876.

Matters not to be evidence in civil suits, 32:878.

Nonresident drivers, 32:880.

Open roads law, traffic incident clearance, 32:151 to 32:154.

Registration after suspension of inoperable vehicle, 32:879.

Reporting incidents involving hazardous materials, 32:1510.

Reports.

Further exceptions to requirements of security, 32:873.

Proof of financial responsibility required unless evidence of insurance: when security determined; suspension; exception, 32:872.

Required, 32:871.

ACCOUNTING.

False, 14:70.

Tampering with accounting equipment, 14:110.3.

ACCUSED.

Commitment of: while awaiting extradition, CCrP 270.

Right to be confronted with witnesses, 15:273.

Right to have testimony taken down; provision for paying, 15:291.

ACQUIRER.

Defined, 14:67.11.

ACQUITTAL.

Motion for, CCrP 778.

On ground of insanity: commitment, CCrP 654.

Verdict: on account of insanity, CCrP 816.

ACT.

Applicability, 14:329.8.

Defined, CCrP 934.

Prohibited, 14:390.2.

Ritualistic, 14:107.1.

ACTIONS.

By grand jury, CCrP 444.

Child abuse and neglect.

Indigent parent representation program.

Right of action not created, 15:185.7.

Gangs.

State and political subdivisions.

Civil cause of action, 15:1405.1.

Innocence compensation.

Wrongful conviction and imprisonment, 15:572.8.

Public defenders.

Right of action not created, 15:173.

Sex offender assessment panel.

Right of action not created by provisions, 15:560.6.

Witness protection services, 15:1612.

ADDICT.

Defined, 40:961.

ADDICTION.

Treatment facilities, 40:1058.10.

ADJUDICATION HEARINGS.

Delinquency.

By court, ChC 882.

Continued custody: grounds for, ChC 820.

Place of, ChC 822.

Exclusion of witnesses, ChC 879.

Order, ChC 878, 884.

Presence, ChC 879.

Severance: of causes, ChC 873.

Of individual cases, ChC 874.

Time limitations, ChC 877.

Vacation: grounds, ChC 887.

Not guilty by reason of insanity, CCrP 558.1.

ADMINISTRATION OF CRIMINAL JUSTICE.

Defined, 15:541.

ADMINISTRATOR.

Defined, 40:961.

Interstate Compact for Juveniles, ChC 1661 to 1673.

ADMISSIBILITY.

Delinquency, confessions, ChC 881.1.

Depositions: taken in jail, 15:259.

ADMISSIONS.

Applicability, 15:449.

Free and voluntary rule: inapplicability to admissions not involving criminal intent, 15:454.

Mental health proceedings: objection by admitted minor, ChC 1462.

Use of: in entirety, 15:450.

ADMONITION.

Trials, CCrP 771.

ADOPTION.

Assault on child welfare worker.

Adoption workers, 14:38.3.

Battery of child welfare worker.

Adoption workers, 14:35.1.

Child in need of care.

Continued custody proceedings.

Notice of hearings, ChC 623.

Interstate compact for the placement of children, ChC 1623 to 1643.

See INTERSTATE COMPACT FOR THE PLACEMENT OF CHILDREN.

ADOPTION ASSISTANCE.

Interstate Compact on Adoption and Medical Assistance, ChC 1605.

ADULT.

Defined, 14:403.2.

ADULT ABUSE AND NEGLECT.

Adult protective services, 15:1501 to 15:1511.

Generally, 14:403.2.

ADULT PROTECTION AGENCY.

Defined, 14:403.2.

ADULT PROTECTIVE SERVICES, 15:1501 to 15:1511.

Confidential records access, 15:1507.

Contractual and cooperative agreements, 15:1510.

Criminal proceedings, 15:1508.

Definitions, 15:1503.

Emergency protective services, 15:1511.

Ex parte proceedings, 15:1511.

Hearings, 15:1508, 15:1509.

Immunity from liability, 15:1504, 15:1510.

Investigations, 15:1507.

Purpose, 15:1502.

Referral of reports to law enforcement agencies, 15:1506.

Reports.

Mandatory reporting, 15:1504.

Contents of report, 15:1505.

Referral of reports to law enforcement agencies, 15:1506.

Rules and regulations, 15:1510.

Short title, 15:1501.

ADVERTISING.

Abortion, 14:87.4.

Human trafficking.

Trafficking children for sexual purposes, 14:46.3.

Motion picture: coming attraction with more restrictive rating, 14:330.

On convenience facilities at public transit stops, 32:236.

AFFIDAVITS.

Animals cruelly treated; condition, 15:436.2.

Bail and recognizance.

Appointing counsel as agent for service of notice to appear, CCrP 322.

Completion of, 14:128.

Criminal prosecution, CCrP 385.

False statements: perjury, 14:388.

Issuance of search warrant, CCrP 162.

Juvenile delinquency.

Disposition.

Modification.

Motion for probation revocation, ChC 913.

Nonsubversive: filing, 14:372.

Non-trading corporations, partnerships, or associations, 14:386.

Failure to file, 14:387.

Objects of theft; value and ownership, 15:436.1.

Voluntary transfer of custody: of acceptance.

Contents, ChC 1516.

Form, ChC 1516.

AFFIRMATION.

Witness in criminal proceeding, CCrP 14.

AGENT.

Defined, 40:961.

To receive prisoner: appointment, CCrP 277.

AGGRAVATED CRIMINAL ABORTION BY DISMEMBERMENT, 14:32.9.1.

AGGRAVATING CIRCUMSTANCES.

Generally, CCrP 905.4.

AGGRIEVED PERSON.

Defined, 15:1302.

AGRICULTURAL EQUIPMENT.

Allowing unlicensed person under age of seventeen to drive.

Term motor vehicle not to include farm or agricultural equipment, 32:417.

Fraud, 14:70.3.

Unlawful operation by persons under age of seventeen.

Term motor vehicle not to include farm or agricultural equipment, 32:416.

AGRICULTURAL PRODUCTS.

False packing, 14:213.

Trucks hauling agronomic or horticultural crops, 32:387.8.

AIDING AND ABETTING.

Trespass, 14:63.4.

AIDS/HIV.

Sex offenders.

Juvenile delinquents, ChC 908.1.

AIDS TESTING.

Release conditioned on, CCrP 499.

Sex offenders.

AIDS testing of accused upon indictment, CCrP 499.

AIDS VIRUS.

Intentional exposure, 14:43.5.

AIR BAG FRAUD.

Improper installation, 14:231.

AIR-CONDITIONING EQUIPMENT.

Motor vehicles, 32:375.

AIRCRAFT.

Offenses on, CCrP 612.

Operating while intoxicated, 14:98, 14:98.1.

AIRPORTS AND AERONAUTICS.

Vehicular homicide, by aircraft, 14:32.1.

AIR TIGHT CONTAINERS.

Abandoning or discarding, 14:324.

ALCOHOLIC BEVERAGE OUTLETS.

Consent to search, 14:95.4.

Possession of firearm, 14:95.5.

ALCOHOLIC BEVERAGES.

Children and minors.

Suspension of driver’s license.

Purchase or public possession, persons under 21 years of age, 14:93.12.

Misrepresentation of age to obtain, 14:333.

Vaporizers, prohibitions, 14:93.15.

ALCOHOL-RELATED OFFENSES.

Boating under the influence, 32:661.1.

Driving under the influence.

See DRUNK DRIVING.

Minors.

See CHILDREN AND MINORS.

Possession in motor vehicles, 32:300.

Purchase and public possession of alcoholic beverages; exceptions; penalties, 14:93.13.

Definitions, 14:93.10.

Unauthorized possession or consumption on public school property, 14:91.7.

Unlawful purchase of alcoholic beverages by persons on behalf of persons under twenty-one, 14:93.13.

Unlawful sales to persons under twenty-one, 14:93.11.

ALLEGATIONS.

Necessary for motion for new trial, CCrP 854, 855.

ALLIGATORS.

Theft of, 14:67.13.

ALL-TERRAIN VEHICLES.

Crossing highways, 32:127.

Dealers, 32:1270.10 to 32:1270.19.

Audit of dealer records, 32:1270.13.

Damage disclosures, 32:1270.14.

Establishment of dealership, 32:1270.10.

Indemnification, 32:1270.12, 32:1270.17.

Manufacturer termination of line-make, 32:1270.18.

Relocation of dealership, 32:1270.10.

Repair services, 32:1270.19.

Sale of water-damaged vehicles, 32:1270.15.

Succession or right of first refusal under franchise agreement, 32:1270.16.

Termination of business, 32:1270.17.

Violations of provisions, 32:1270.11.

Warranty work and compensation, 32:1270.13.

Deaths of minors, reports by coroners, 32:299.1.

Mini-trucks, operation on highways, 32:299.2.

Operation on shoulders of public roads, 32:299.

Used motor vehicle commission.

See USED MOTOR VEHICLE COMMISSION.

AMBER ALERT SYSTEM.

Immunity from liability; implementation, 37:1737.

AMENDMENT.

Defective indictment, CCrP 487.

Driving while intoxicated indictment, CCrP 487.1.

Indictment variances, CCrP 488.

Of sentence, CCrP 881.

AMMONIA.

Anhydrous ammonia.

Unauthorized possession.

Manufacture of controlled dangerous substances, 14:67.19.1.

AMMUNITION.

Fraudulent purchase, 14:95.1.3.

Illegally supplying a felon, 14:95.1.2.

State of emergency.

Seizure and confiscation of firearms and ammunition, 14:329.6.

AMPHETAMINE.

Intensive parole supervision for certain offenders.

Eligibility upon completion of intensive incarceration program, 15:574.4.

Fee, 15:574.4.2.

Production, manufacture or possession, 40:967.

ANABOLIC STEROIDS.

Uses authorized; regulation; penalties, 40:1239.

ANARCHY.

Criminal, 14:115.

ANATOMICAL GIFTS.

Drivers’ licenses, designation, 32:410.

ANGOLA STATE PENITENTIARY.

J. Levy Dabadie correctional center.

Inmates who may not be assigned, 15:893.1.

ANHYDROUS AMMONIA.

Unauthorized possession, 14:67.19.1.

ANIMAL-DRAWN VEHICLES.

Persons riding, 32:22.

ANIMAL EUTHANASIA.

Sodium pentobarbital permits, 40:1031 to 40:1036.

Applications, 40:1033.

Inspection to determine compliance with requirements, 40:1035.

Issuance, 40:1034.

Purpose, 40:1031.

Required, 40:1032.

Responsible person, 40:1034.

Rules and regulations, 40:1036.

Suspension or revocation, 40:1035.

ANIMALS.

Abuse or neglect of animals, reporting, 14:403.6.

Bear wrestling.

Definition; penalty, 14:102:10.

Bites or injuries caused by animals.

Concealing or harboring animal which has bitten or inflicted serious bodily injury on a human, 14:102.22.

Cockfighting, 14:102.23, 14:102.24.

Gambling or wagering at cockfight, 14:90.6.

Confined: necessary food and water, 14:102.4.

Control: dangerous and vicious animals, 14:102.12 et seq.

Cruelly treated.

Photographs as evidence; affidavit of condition; notice to defendant, 15:436.2.

Seizure and disposition, 14:102.2.

Cruelty offenses: search warrant, 14:102.3.

Cruelty to: defined, 14:102.1.

Dangerous dog, 14:102.14.

Hearing, 14:102.13.

Registration, 14:102.17.

Seizure and disposition, 14:102.16, 14:102.18.

Dogfighting.

See DOGFIGHTING.

Harboring or concealing.

Animal which has bitten or inflicted serious bodily injury on a human, 14:102.22.

Hog and canine fighting; prohibited, 14:102.19.

Interference with research, 14:102.9.

Live dog or cat, unlawful sale at certain locations, 14:102.27.

Management: interference with facilities, 14:228.

Neglect or abuse: reporting, 14:403.6.

Negligent injuring by dog or other animal, 14:39.

Persons riding, 32:22.

Police animal: injury or killing, 14:102.8.

Research: interference with facilities, 14:102.9, 14:228.

Theft, 14:67.2.

Unauthorized release, 14:228.1.

Vicious dog; hearing, 14:102.13, 14:102.15, 14:102.16.

Zoo and circus animal sport killing prohibited: penalties, 14:102.20.

ANOTHER.

Defined, 14:2.

ANSWER.

Of habeas corpus writ, CCrP 357, 358.

ANTIQUES.

Slot machines, 15:31.1.

ANTIQUE VEHICLE.

Defined, 32:702.

ANTI-SKIMMING ACT.

Payment cards.

Using scanning device or re-encoders to access or place information, 14:67.4.

ANYTHING OF VALUE.

Defined, 14:2, 14:101.1.

APOTHECARY.

Defined, 40:961.

APPEALS.

Appellate court: finality of judgment, CCrP 922.

Application for review, CCrP 912.1.

Bail forfeiture, CCrP 349.6.

Change of venue, CCrP 627.

Death sentence: review on, CCrP 905.9.

Effect of, CCrP 913.

From judgment: right to, CCrP 911.

Habeas corpus, CCrP 363, 369.

In lower court.

Action on motion: return: notice, CCrP 915.

Designation of record, CCrP 914.1.

Divesting of jurisdiction of trial court, CCrP 916.

Extension of return date: notice, CCrP 915.1.

Method and time, CCrP 914.

Payment of costs, CCrP 914.1.

Record on.

Certified and dated, CCrP 918.

Contempt of court, CCrP 919.1.

Preparation, CCrP 917.

Preparation and delivery of transcripts, CCrP 919.

Sanction, CCrP 914.1.

Judicial commitment procedure, ChC 1456.

Juvenile delinquency.

Disposition modification.

Grievance procedure while under commitment order, ChC 912.

Juvenile proceedings.

Traffic cases heard before juvenile traffic referee, ChC 960.

Post conviction relief: effect of, CCrP 924.1.

Protection of terminally ill children: declaratory judgment, ChC 1563.

Public defenders.

Appellate and post-conviction counsel.

Appointment in death penalty cases, 15:178.

Limited effect of provisions in capital cases, 15:182.

Recusation ruling, CCrP 684.

Right of, CCrP 912.1.

Sex offender assessment panel.

Decisions of, 15:560.5.

Used motor vehicle commission.

Denial, suspension or revocation of licenses, 32:785.

APPEARANCE BOND.

Defined, 15:88.

Procurement; unlawful, 14:356.2.

APPEARANCES.

Bail and recognizance.

Affidavit appointing counsel as agent for service of notice to appear, CCrP 322.

Juvenile delinquency.

Disposition.

Parties present at hearing, ChC 902.

APPELLATE COURT.

Duty of clerk as to final decisions, CCrP 923.

Finality of judgment on appeal, CCrP 922.

Matters not grounds for reversal, CCrP 921.

Scope of appellate review, CCrP 920.

APPELLATE JUDGE.

Recusation of, CCrP 679, 684.

APPLIANCES.

Electrical: sale without original factory serial number, 14:203.

APPLICABILITY.

Of other acts, 14:329.8.

APPLICATION.

Issuance of requisition for extradition, CCrP 274.

Documents to be filed, CCrP 276.

Peace bonds, CCrP 27.

Repetitive: post conviction relief, CCrP 930.4.

AQUATIC SPECIES.

Unauthorized release, 14:228.1.

ARRAIGNMENT.

Of defendant, CCrP 551.

Pleas, CCrP 552.

Waiver, CCrP 555.

ARREST.

Advice of reasons for and rights, CCrP 218.1.

Appearance, 32:391.

Assistance to officer, CCrP 219.

Blood and saliva testing, CCrP 221, 222.

Booking information summary, CCrP 228.

Booking of arrested person, CCrP 228.

By coroner, CCrP 106.

By private person: when lawful, CCrP 214.

Close pursuit of person from other state.

Authority to arrest, CCrP 231.

Person taken before judge, CCrP 232.

Contempt.

Attachment of arrest or issuance of summons, CCrP 211.2.

Court discretion to fix bail at appearance before judge, CCrP 230.1.

Defendant.

Court order for, CCrP 341.

Defined, CCrP 201.

Detaining persons on premises of correctional institution for questioning about contraband: detention for arrest, CCrP 215.2.

Disposal of noncontraband seized in criminal investigation, CCrP 228.4.

Disposal of property of prisoners, CCrP 228.2.

Orleans Parish, CCrP 228.1.

Disposal of unclaimed property seized in criminal investigation, CCrP 228.3.

Drunk driving.

Refusal to submit to tests.

False certification of report, 14:126.4.

Duties of officer in charge, CCrP 229.

Duty of peace officer: weapons, incriminating articles, CCrP 225.

Duty of private person after making arrest, CCrP 226.

Forcible entry while making, CCrP 224.

For offense triable in another parish: procedure, CCrP 207.

Frisk and search for weapons, CCrP 215.1.

Issuing worthless checks: summons by officer instead of arrest, CCrP 211.

Maximum time of appearance before judge for appointment of counsel, CCrP 230.1.

Method of.

By officer under warrant, CCrP 217.

Without warrant, CCrP 218.

Of shoplifters, CCrP 215.

Parole officers, powers, 15:574.8.

Prevention of escape: use of force, CCrP 227.1.

Probation violation, CCrP 899.

Questioning of persons in public places, CCrP 215.1.

Racketeering, 15:1355.

Rearrest after escape, CCrP 227.

Resisting arrest, 14:108.

Resisting officer with force or violence, 14:108.2.

Rights of person arrested, CCrP 230.

Securing jurisdiction over corporation, partnership, other unincorporated association, CCrP 212.

Summons.

Bad checks.

Citation or summons in lieu of warrant of arrest, CCrP 211.2.

By officer instead of arrest and booking, CCrP 211.

Defined, CCrP 208.

Issued by magistrate, CCrP 209.

Outstanding warrant, person with, CCrP 211.1.

Service, CCrP 210.

Use of force, CCrP 220.

Time and place of making, CCrP 216.

Warrant.

Bail forfeiture, CCrP 349.1.

Effective period, CCrP 205.

Execution, CCrP 204.

Form, contents, CCrP 203.

Issuance, CCrP 202.

On indictment or information, CCrP 496.

Procedure when defective, CCrP 206.

Without warrant.

Probable cause determination, CCrP 230.2.

When lawful, CCrP 213.

ARRESTED PERSONS.

Rights: confession, 15:452.

ARREST OF JUDGMENT.

Motion in, CCrP 859 et seq.

ARSON.

Aggravated, 14:51.

Delayed action incendiary devices, 14:54.2.

False information, 14:54.1.

Forfeitures, 14:54.4.

Injury by, 14:51.1.

Manufacture of bomb, 14:54.3.

Possession of bomb, 14:54.3.

Registration of offenders, 15:562 to 15:562.6.

Change of address, notification, 15:562.4.

Definitions, 15:562.1.

Duration, 15:562.6.

Failure to register, 15:562.5.

Legislative findings, 15:562.

Purpose, 15:562.

Requirements, 15:562.3.

State fire marshal.

Powers and duties, 15:562.2.

Simple, 14:52.

Religious building, 14:52.1.

With intent to defraud, 14:53.

ARTICLES OF VESSELS.

Proof of signature, 15:426.

ASCENSION PARISH.

Off-duty law enforcement officers.

Compensation for testifying while off duty, 15:254.5.

ASSAULT AND BATTERY.

Aggravated, 14:34, 14:37.

Definition, penalty, 14:37.4.

Utility service employees, 14:37.5.

With a firearm; upon a peace officer, 14:37.2.

With motor vehicle upon peace officer, 14:37.6.

Assault.

Child welfare worker, 14:38.3.

Utility service employees, aggravated assault upon, 14:37.5.

Battery.

Aggravated second degree battery, 14:34.7.

Sexual battery, 14:43.1 to 14:43.3.

Electronic monitoring of offenders, 14:43.1 to 14:43.3.

Cross burning, 14:40.4.

Defined, 14:33, 14:36.

Domestic abuse aggravated assault, 14:37.7.

Harmful substances: mingling, 14:38.1.

Injuring.

Negligent, 14:39.

Vehicular negligent, 14:39.1.

Intimidation by officers, 14:40.

Law enforcement officers.

Aggravated assault with motor vehicle upon, 14:37.6.

Disarming of a peace officer, 14:34.6.

On a school teacher, 14:38.2.

Sexual assault and battery, 14:43.1.

Electronic monitoring of offenders, 14:43.1 to 14:43.3.

Simple, 14:35, 14:38.

Terrorizing, 14:40.1.

Utility service employees.

Aggravated assault upon, 14:37.5.

ASSESSMENTS.

Deposit of, 15:571.21.

ASSETS.

Capital: transfer of clerk of court’s office, 14:139.2.

Of aged or disabled: theft of, 14:67.21.

Sale of: by sheriff’s office, 14:139.1.

ASSISTING ESCAPE.

Defined, 14:111.

ATTEMPT.

Inchoate offenses, 14:27.

ATTORNEY GENERAL.

Authority of, CCrP 62.

Defense of prosecution unlawful, CCrP 65.

False liens, filing against a law enforcement or court officer, 14:133.6.

Internet crimes against children division.

Duties upon filing information or indictment, 14:81.1.

Subpoena of witness to appear before, CCrP 66.

ATTORNEYS.

Appointment for juvenile proceedings.

Traffic violations, ChC 957.

Child abuse and neglect cases, ChC 551 to 560.

Access and communications, ChC 553.

Child advocacy program.

Board of trustees, ChC 559.

Duty to provide qualified counsel, ChC 560.

Established, ChC 558.

Purpose, ChC 557.

Definitions, ChC 552.

Indigent parent representation program, 15:185.1 to 15:185.9, ChC 571 to 575.

Legislative findings, ChC 551.

Juvenile proceedings.

Traffic violations.

Appointment of counsel, ChC 957.

Restrictions on search warrants, 15:43.

ATV’S.

Crossing highways, 32:127.

Dealers, 32:1270.10 to 32:1270.19.

Deaths of minors, reports by coroners, 32:299.1.

Mini-trucks, operation on highways, 32:299.2.

Operation on shoulders of public roads, 32:299.

Used motor vehicle commission, 32:781 to 32:808.

See USED MOTOR VEHICLE COMMISSION.

AUDIO-VISUAL.

Appearance at hearing; pretrial motions, CCrP 522.

AUDITS AND AUDITORS.

All-terrain vehicle dealer records, 32:1270.13.

Juvenile facilities and institutions.

Regional system of shelter care and detention facilities.

Financial auditing and reporting, 15:1093.2.

Marine products dealer records, 32:1270.2.

Motorcycle dealer records, 32:1270.13.

Motor vehicle dealer records, 32:1262.

Recreational vehicle dealer records, 32:1270.23.

AUTHORITY.

Attorney general, CCrP 62.

Courts, CCrP 17.

Defined, 32:471.

Juvenile court clerks, ChC 427.

Magistrates: conducting preliminary examinations, CCrP 291.

To fix bail, CCrP 333.

AUTHORIZED EMERGENCY VEHICLE.

Defined, 32:1.

AUTOCYCLE.

Defined, 32:1.

AUTOMATED SALES SUPPRESSION DEVICES.

Prohibition, 47:1641.1.

AUTOMATIC DISCHARGE.

Peace bonds, CCrP 33.

AUTOMOTIVE DISMANTLERS.

Used motor vehicle commission, 32:781 to 32:808.

See USED MOTOR VEHICLE COMMISSION.

AUTOPSY.

Coroner, CCrP 102.

AUTO TITLE COMPANY.

Defined, 32:702.

Licensing; regulation; fees, 32:735.

AVERY C. ALEXANDER ACT, 15:572.9.

AXLE.

Defined, 32:1.

AXLE GROUP.

Defined, 32:1.

B

BACKGROUND CHECKS.

On volunteers and employees in youth-serving organizations, 15:587.3.

BACKING.

Limitations, 32:281.

BAD CHECKS.

Issuing, 14:71.

BAIL.

After conviction, CCrP 332.

After surrender, CCrP 347.

Aggravated rape, CCrP 336.1.

Amount of bail.

Felony cases, CCrP 340.

Appearances.

Affidavit appointing counsel as agent for service of notice to appear, CCrP 322.

Arrest without warrant.

Probable cause determination not timely made, CCrP 230.2.

Authority to fix, CCrP 333.

Before conviction, CCrP 330.

Detention; bail hearing, CCrP 330.1.

Cancellation of bail bond, CCrP 348.

Capital offenses, CCrP 331.

Cash deposits, CCrP 324.

City courts: unclaimed bail bonds; disposition; return to owner, 15:86.3.

Conditions of bail, CCrP 326.

Drunk driving.

Ignition interlock device, CCrP 336.2.

Contractual nature of bail bonds, 15:83.

Contradictory hearing.

Sex offenses, CCrP 330.2.

Controlled substance offenses.

Release on own recognizance prohibited, CCrP 334.4.

Court discretion to fix, CCrP 230.1.

Court order for arrest of defendant, CCrP 346.

Cruelty to the infirmed.

Release on own recognizance prohibited, CCrP 334.4.

Cyberstalking.

Release on own recognizance prohibited, CCrP 334.4.

Declaration of residence, CCrP 322.

Defendant on: change of venue, CCrP 626.

Defined, CCrP 311.

Delinquency.

Cancellation of bond, ChC 829.

Continued custody pending, ChC 886.

Form and contents of order, CCrP 338.

Juvenile records, CCrP 337.

Modification, ChC 830.

Orders: review, ChC 831.

Right to, ChC 823.

Setting: criteria, ChC 824.

Determining amount of, CCrP 334, 337, 341.

Domestic abuse.

Offenses against family or household member, CCrP 335.1.

Release on own recognizance prohibited, CCrP 334.2.

Drug testing program as a condition of release, CCrP 336.

Drunk driving.

Conditions of bail.

Ignition interlock device, CCrP 336.2.

Release on own recognizance prohibited, CCrP 334.4.

Election of type of bail.

Prescription of judgment; revival, 15:89.

Emergency sessions, during, CCrP 957.

Expiration of bail bond and obligations.

Prescriptive period for institution of prosecution expired, CCrP 572, 578.

Felony cases.

Amount of bail, CCrP 340.

Domestic abuse.

Offenses against family or household member, CCrP 335.1.

Release on own recognizance prohibited, CCrP 334.2.

Firearm involved in felony offense, CCrP 334.1.

Violent crime, release on own recognizance prohibited, CCrP 334.2.

Forfeiture, CCrP 349 to 349.9.

Appeals, CCrP 349.6.

Arrest warrant, CCrP 349.1.

Burden of proof, CCrP 349.2.

Cumulative actions, CCrP 349.5.

Enforcement of judgment, CCrP 349.7.

Exceptions, CCrP 349.9.

Extension of time for surrender or setting aside of forfeiture, CCrP 345.

Failure to appear, CCrP 349.1.

Generally, 15:85.

Notice of judgment, CCrP 349.3.

Nullity actions, CCrP 349.5.

Procedure, CCrP 349.

Recordation of judgment, CCrP 349.4.

Satisfaction of judgment, CCrP 349.8.

Subsequent bail obligation following revocation or forfeiture, CCrP 334.3.

Summary proceedings, CCrP 349.5.

Form and contents of order, CCrP 338.

For offenses against members of family or household, CCrP 335.1.

Guaranteed arrest bond certificates as cash bail, 15:82.

Human experimentation.

Release on own recognizance prohibited, CCrP 334.4.

Increase or reduction of, CCrP 342.

In extradition cases, CCrP 271.

Jumping, 14:110.1.

Out-of-state, 14:110.1.1.

Kidnapping, aggravated.

Release on own recognizance prohibited, CCrP 334.4.

Killing of child during delivery.

Release on own recognizance prohibited, CCrP 334.4.

Parole bond: for prisoners, 15:81.

Police animal, injuring or killing.

Release on own recognizance prohibited, CCrP 334.4.

Post conviction relief, CCrP 930.5.

Protective order violations.

Release on own recognizance prohibited, CCrP 334.4.

Real estate securing, 14:351.

Reinstatement following dismissal of case by prosecution, CCrP 334.5.

Release bond.

For prisoners, 15:81.

For violation of municipal ordinances, 15:81.

Remedy for refusal or excessive bail, CCrP 343.

Requisites of the bail undertaking, CCrP 327.

Restrictions to be transmitted to Louisiana Protective Order Registry, CCrP 327.1.

Revocation of, CCrP 335.

Subsequent bail obligation following revocation or forfeiture, CCrP 334.3.

Right to notice of time and place of defendant’s required appearance, CCrP 344.

Schedules of bail.

Noncapital felony cases, CCrP 340.

Schedules of bail amounts, CCrP 341.

Sexual offense indictments.

AIDS testing of accused after indictment, CCrP 499.

Contradictory bail hearing, CCrP 330.2.

Signature or declaration of person unable to write, CCrP 323.

Stalking.

Conditions of release, CCrP 335.2.

Substitution of security, CCrP 328.

Sufficiency of security, CCrP 342.

Surety.

Commercial, CCrP 314.

Contract to indemnify, CCrP 329.

Defined, CCrP 313.

Personal, CCrP 315, 321, 336.

Secured, CCrP 318, 319.

Types of personal surety, CCrP 316.

Unsecured, CCrP 317.

Those who may not be sureties, CCrP 320.

Surrender of defendant, CCrP 345.

Types of, CCrP 312.

Unclaimed bonds.

Disposition and return to owner, 15:86.1.

City Court of Thibodaux, 15:86.2.

Vehicular homicide.

Release on own recognizance prohibited, CCrP 334.4.

Violent crime, release on own recognizance prohibited, CCrP 334.2.

Without surety, CCrP 325.

BAIL BOND.

Cancellation of, CCrP 348.

BALLOTS.

Election, 14:365.

BANK FRAUD.

Definition; penalty, 14:71.1.

BARRICADES, SIGNS, AND SIGNALS.

Prohibition against tampering with; exceptions, 32:237.

Violating instructions, 32:237.

BASKETS.

Unauthorized removal, 14:68.1.

BATTERY.

Aggravated, 14:34, 14:34.5.

Defined, 14:33.

Domestic abuse, 14:35.3.

Of a bus operator, 14:34.5.1.

Of a correctional facility employee, 14:34.5.

Of a police officer, 14:34.2.

Of a school athletic contest official, 14:34.4.

Of a school teacher, 14:34.3.

Second degree, 14:34.1, 14:34.5.

Sexual, 14:43.1 et seq.

Simple, 14:35.

Of a child welfare worker, 14:35.1.

Of an adult protective services worker, 14:35.1.

Of the infirmed, 14:35.2.

BEAR WRESTLING.

Definition; penalty, 14:102.10.

BICYCLE FACILITIES.

Defined, 32:1.

BICYCLE LANES.

Defined, 32:1.

Motor vehicles in, 32:203.

BICYCLE PARKING.

Defined, 32:1.

BICYCLE PATHS OR TRAILS.

Defined, 32:1.

Riding on, 32:197.

BICYCLES.

Bicycle and pedestrian safety fund, 32:202.

Brakes, 32:346.

Clinging to vehicles, 32:196.

Defined, 32:1.

Harassment.

Prohibitions, 32:201.

Lamps, 32:329.1.

Motorized: operating, 32:198.

Operation; general provision, 32:193.

Overtaking and passing, 32:76.1.

Passing vehicles on the right: when permitted, 32:74.

Reflectors, 32:329.1.

Riding, 32:195.

On roadways and bicycle paths, 32:197.

With helmets, restraining seats, 32:199.

Traffic laws apply to riders, 32:194.

BIGAMY.

Abetting, 14:77.

Definition; penalty, 14:76.

BILL OF EXCEPTIONS.

Assignment of errors: sanctions for failure to file timely, CCrP 844.

Codefendants: presumption as to objections, CCrP 842.

Recording of proceedings, CCrP 843.

Unnecessary: objections required, CCrP 841.

BILL OF PARTICULARS, CCrP 484.

Delinquency: inconsistent or limiting allegations.

Effect, ChC 871.

Motion for, ChC 870.

Effect of inconsistent or limiting allegations, CCrP 485.

BIRDS.

Cruelty to animals, 14:102.1.

Unauthorized release, 14:228.1.

BIRTH CERTIFICATES.

Fraudulent documents for identification purposes.

Unlawful production, manufacture, distribution, possession, 14:70.7.

BLIGHTING OF PROPERTY.

Generally, 14:107.3.

BLIND PEDESTRIANS.

Use of canes, 32:217.

BLOOD AND SALIVA TESTING.

After possible transmission of disease to officer, CCrP 222.

Arrest, CCrP 221.

Evidence, 15:441.1.

Inmates, 15:739.

Parole, 15:574.4.

Sexual offenders, 15:535.

Unlawfully supplying product for purpose of falsifying, 14:102.25.

BLOOD DONATIONS.

Minors, consent by, 40:1097.

BOARD OF PARDONS, 15:572.1 et seq.

Adoption of rules, 15:574.

Contact with, 15:573.1.

Expenses of members; reimbursement, 15:574.1.

Finality of clemency determinations, 15:572.6.

Information to be provided, 15:572.5.

Membership, 15:572.1.

Notice to district attorneys and sheriffs, applicants, injured victim, spouse, or next of kin of injured or deceased victim, and other interested persons, 15:572.4.

Powers, 15:572.3.

Publication of notice of intent, 15:572.4.

Public record, 15:573.1.

Representation of applicants; prohibitions, 15:572.7.

Rules, regulations and procedures, 15:572.4.

Sessions, 15:572.1.

Sessions open to public, 15:573.

Telephone communications, 15:573.1, 15:573.2.

BOARD OF PAROLE.

Contact with, 15:574.2.1.

Finality of determinations, 15:574.11.

Intensive supervision program data compilation; annual report, 15:574.3.

Meetings, 15:574.2.

Membership, 15:574.2.

Personnel and reports to be furnished by the Department of Public Safety and Corrections, 15:574.3.

Public record, 15:574.2.1.

Registration of sex offenders, 15:541.

Reports to be provided to the Board of Pardons, 15:574.3.

Representation before, 15:574.2.

Transfer of property to, 15:574.2.

BOATS AND OTHER SMALL WATERCRAFT.

Boating under the influence.

Drivers’ licenses, suspension, 32:414.

Drug testing, 32:681.

Dealers.

Marine products, 32:1270 to 32:1270.9.

Flight from an officer, 14:108.1.

Hit-and-run.

Damaging of a potable waterline, 14:99.1.

Used motor vehicle commission.

See USED MOTOR VEHICLE COMMISSION.

Vehicular homicide by boat, 14:32.1.

BODY ARMOR.

School property, worn on, 14:95.9.

Unlawful use of, 14:95.3.

BODY PIERCING.

Minors, 14:93.2.

BOMB.

Manufacture and possession, 14:54.3.

BONDS.

Appearance.

Defined, 15:88.

Unlawful procurement, 14:356.2.

Certificates: as cash bail, 15:82.

Denham Springs marshal’s office; fee assessed, 15:85.3.

Failure to report, 14:374.

Fees, 15:85.1 to 15:85.3.

Forfeiture, 15:85.

Material witnesses, 15:257.

Parishes of Iberia, St. Mary, and St. Martin; fee assessed, 15:85.2.

Parole: prisoners, 15:81.

Peace.

See PEACE BONDS.

Personal surety on, 14:375.

Processions, marches, parades, and demonstrations: liability, 14:326.

Proof of financial responsibility: motor vehicles, 32:903.

Release.

For violation of municipal ordinances, 15:81.

Prisoners, 15:81.

Unclaimed.

City Court of Thibodaux, 15:86.2.

Disposition and return to owner, 15:86.1.

BOOKING INFORMATION SUMMARY.

Arrested person, CCrP 228.

Misrepresentation, 14:133.2.

Submission of, CCrP 228.

BOSSIER/CADDO JUVENILE DETENTION CENTER AUTHORITY.

Board of directors, 15:1106.1 et seq.

Generally, 15:1106 et seq.

Jurisdiction, 15:1106.

BRAKE FLUID.

Adulterated: specifications; amendment of specifications, 32:625.

Application for registration; forms; contents; issuance of permit; renewal, 32:623.

Definitions, 32:621.

Inspection; enforcement; access to premises; authority to open boxes, cartons and other containers, 32:627.

Manufacture, sale or distribution; registration; permit, 32:622.

Misbranded: words and letters to be in legible type, 32:626.

Permit.

Cancellation, refusal to issue or renew, grounds; procedure; powers of department, 32:624.

Fees, 32:629.

Promulgation and enforcement of rules and regulations, 32:628.

Violations; penalties, 32:630.

BRAKES.

After engine failure, 32:344.

Condition, 32:343.

Equipment required, 32:341.

Exemptions; farm vehicles and equipment, 32:341.1.

On bicycles, 32:346.

On motor driven cycles, 32:345.

Performance ability, 32:342.

BREAKING AND ENTERING.

Home invasion, 14:62.8.

Unauthorized entry into critical infrastructure, 14:61.

Unauthorized entry into dwelling during emergency or disaster, 14:62.7.

BRIBERY.

Commercial, 14:73.

Corrupt influencing, 14:120.

Informers granted immunity, 14:121.

Of parents of school children, 14:119.1.

Of sports participants, 14:118.1.

Of voters.

Duty to testify, 15:468.

Public, 14:118.

BRIDGE.

Jumping from, 14:312.

BUDGET.

Multiparish prisons, 15:806.

BUILDING AND CONSTRUCTION.

Equal access to government and public facilities for physically handicapped.

Parking spaces.

Local variances, 40:1742.2.

BUILDING COMPONENT THEFT.

Definition; penalty, 14:67.23.

BULLYING.

Cyberbullying, 14:40.7.

BURDEN OF PROOF.

Bail forfeiture, CCrP 349.2.

Controlled substances: liabilities, 40:990.

Defense of insanity, CCrP 652.

Delinquency, ChC 883.

Generally, 15:271, 15:439, CCrP 365.

Judicial commitment procedure: order, ChC 1447.

Pleading of time limitation, CCrP 577.

Post conviction relief, CCrP 930.2.

BUREAU OF CRIMINAL IDENTIFICATION AND INFORMATION.

Access to records, 15:594.

Admissibility of records in evidence, 15:585.

Authority to purge records of the central repository, 15:586.

Authorized audits and investigations, 15:581.

Child abuse reporting and investigation.

Registry of reports, ChC 616.2.

Civil identification files, 15:582.

Cooperation with federal and other state agencies, 15:584.

Creation and organization, 15:577.

Criminal history records, 15:578.1.

Definitions, 15:576.

Duty.

To abide by regulations, 15:595.

To maintain security, 15:589.

To provide information; processing fees, 15:587.

Criminal Identification and Information Fund, 15:598.

Forms; procedures; training; assistance, 15:580.

Functions, powers and duties; crime laboratory, 15:578.

Legislative findings and objectives, 15:575.

Obtaining and filing fingerprint and identification data, 15:590.

Penalties, 15:596.

Pretrial diversion program for driving while intoxicated, 15:578.1.

Prohibition against destruction of records, 15:593.

Provision of information, 15:587.

To protect children, 15:587.1.

Right of individual access, 15:588.

Rules and regulations, 15:579.

Submission of fingerprints and identification data, 15:592.

Submission of information; statistics; data, 15:591.

Transmission of information, 15:583.

University or college police officers, 15:587.2.

BURGLARY, 14:60 to 14:62.9.

Aggravated, 14:60.

Simple, 14:62.

Inhabited dwelling, 14:62.2.

Law enforcement or emergency vehicles, 14:62.9.

Pharmacy, 14:62.1.

Religious building, 14:62.6.

Unauthorized entry.

Critical infrastructure, 14:61.

Dwelling during emergency or disaster, 14:62.7.

Home invasion, 14:62.8.

Inhabited dwelling, 14:62.3.

Place of business, 14:62.4.

BURIAL.

Disturbing the peace.

Disruption or interference with funeral, viewing, wake, or burial, 14:103.

BURN INJURIES AND WOUNDS.

Reports, registry, immunity, 14:403.4.

BUS.

Additional equipment required, 32:308.

Defined, 32:1.

Railroad grade crossings.

Stopping at grade crossings, 32:173.1.

School.

See SCHOOL BUS.

BUSINESS DISTRICT.

Defined, 32:1.

BUSINESS RECORDS.

Theft of, 14:67.20.

BYLAWS.

Interstate commission for the placement of children, ChC 1632.

C

CABLE TELEVISION.

Assault on utility service employees, 14:37.5.

Avoiding payment for services, 14:221.

Unauthorized interception of services, 14:222.1.

CAMPUS.

Defined, 14:403.1.

CANCELLATION.

Defined, 32:401.

CANDIDATES.

Public office: filing nonsubversive affidavits, 14:372.

CANDIES.

Sale without payment of license tax, 14:357.

CANNABIS.

Defined, 40:961.

CAPITAL CASES.

Assignment of counsel, CCrP 512.

Conditions precedent to execution, 15:567.

Guilty pleas, CCrP 557.

Hours for execution of sentence, 15:569.1.

Officials and witnesses present at execution; minors excluded, 15:570.

Place and manner of execution, 15:569.

Prior confinement of offender, 15:568.

Proces verbal of execution: attesting and filing, 15:571.

Public defenders.

Appellate and post-conviction counsel.

Appointment in death penalty cases, 15:178.

Limited effect of provisions in capital cases, 15:182.

Representation of capital defendants, 15:169.

Sentencing hearing required, CCrP 905.

Transfer of jury, CCrP 623.1.

CAPITAL OFFENSE.

Defined, CCrP 933.

CAR ALARMS.

Vehicle protection products, 32:1271 to 32:1282.

See VEHICLE PROTECTION PRODUCTS.

CARDHOLDER.

Defined, 14:67.11.

CARGO.

Defined, 32:1.

CARISOPRODOL.

Seeking prescription while taking same drug under different prescription, 40:1238.1.

CARJACKING.

Definition; penalty, 14:64.2.

CARNAL KNOWLEDGE.

Felony, 14:80.

Juvenile, 14:80.

Misdemeanor, 14:80.1.

CARRIER.

Defined, 32:1502.

CASA (COURT-APPOINTED SPECIAL ADVOCATES).

Access to records, ChC 424.6.

Appearance in court, ChC 424.5.

Appointment, ChC 424.1.

Duties, ChC 424.3.

For-hire: passengers, 32:1523.

Immunity, ChC 424.10.

Notice, ChC 424.4.

Order of assignment, ChC 424.2.

Purpose, ChC 424.

Record confidentiality, ChC 424.9.

Reports, ChC 424.7.

Request for hearing, ChC 424.8.

Screening volunteers, ChC 616.

Witness in proceedings, ChC 424.5.

CASH.

Forfeiture, 15:86.

CASH REGISTERS.

Automated sales suppression devices, prohibition, 47:1641.1.

CASTRATION OF CERTAIN SEX OFFENDERS.

Physical castration.

Alternative to treatment with medroxyprogesterone acetate (MPA), 14:43.6.

CATS.

Animals generally.

See ANIMALS.

CATTLE CROSSING.

Generally, 32:126.

CELL PHONES.

Counterfeiting.

Definitions; penalty, 14:222.2.

Motor vehicle usage.

First time drivers, use while driving, 32:289.1.

Learners’ permit or intermediate license holders.

Hands-free wireless telephones required, 32:300.6.

Minors, 32:300.7.

School bus drivers, 32:289.

Text messaging prohibitions, 32:300.5.

CEMETERIES.

Disturbing the peace.

Disruption or interference with funeral, viewing, wake, or burial, 14:103.

CENTRAL JURY POOL.

Jefferson Parish, CCrP 409.2.

Local rules, CCrP 409.3.

Nineteenth Judicial District Court, CCrP 409.4.

Orleans Parish, CCrP 409.1.

CENTRAL LOUISIANA JUVENILE DETENTION CENTER AUTHORITY.

Board of commissioners, 15:1105.1 et seq.

Funding; costs, 15:1105.6, 15:1105.7.

Jurisdiction, 15:1105.

CENTRAL REGISTRY.

Child abuse, ChC 616.

Confidentiality, ChC 616.

Correction of entries, ChC 616.1.

Screening court-appointed special advocates volunteers, ChC 616.

CERTIFICATE OF OFFICIAL DRIVING RECORD.

Admissibility in court, 15:522.

Authorization and information contained in, 15:521.

Notice of opposing party and cross-examination, 15:523.

CERTIFICATE OF SALVAGE.

Defined, 32:702.

CERTIFICATES.

Mental health proceedings: physician’s: for minor, ChC 1463.

Registration, 47:506.

CERTIFICATION.

Of conviction, CCrP 871.

Protection of terminally ill children: child’s terminal status, ChC 1555.

CHALLENGES.

Causes by the state, CCrP 798.

For cause, CCrP 797.

Objection to ruling, CCrP 800.

Gender based peremptory, CCrP 795.

Method, CCrP 795.

Peremptory: number, CCrP 799.

Racially based peremptory, CCrP 795.

Removal of juror after swearing, CCrP 796.

Restrictions, CCrP 795.

Time for, CCrP 795.

CHARGES.

Filing new upon dismissal of prosecution, CCrP 576.

Prohibited, CCrP 806.

Special written, CCrP 807.

CHATTEL MORTGAGES.

Vehicle titles: form and contents; priority; fraud, 32:710.

CHAUFFEUR.

Defined, 32:1.

CHEATING AND SWINDLING.

Defined, 14:67.18.

CHECKS AND DRAFTS.

Dishonored: evidence of insufficient funds in bank, 15:428.

Forfeiture, 15:86.

Recording of race on, 14:335.

Worthless, 14:71.

CHEMICALS.

Unauthorized entry into critical infrastructure.

Chemical manufacturing facilities, 14:61.

CHEMICAL TESTS.

Administration; use of results as evidence, 32:662.

For presence of alcohol or controlled substances, 32:661, 32:661.1.

Approval of methods by Department of Public Safety, 32:663.

Furnishing information to person tested, 32:665.

Persons qualified to make, 32:664.

Refusal to submit: exception; effects, 14:98.2, 32:666.

Results for persons under age twenty-one; exclusion from official driving record, 32:670.

Revocation or denial of driver’s license, 32:668.

Seizure of driver’s license, 32:667.

Suspension of nonresident’s operating privilege; notification to state of residence, 32:669.

CHILD.

Defined, 14:403.

Families in need of services: medical treatment: costs, ChC 761.

Terminally ill: definitions, ChC 1552.

CHILD ABUSE AND NEGLECT.

Attorney representation of children, ChC 551 to 560.

Access and communications, ChC 553.

Child advocacy program.

Board of trustees, ChC 559.

Duty to provide qualified counsel, ChC 560.

Established, ChC 558.

Purpose, ChC 557.

Definitions, ChC 552.

Legislative findings, ChC 551.

Authority of courts, ChC 308.

Central registry, ChC 616 to 616.2.

Child advocacy centers, ChC 521 to 526.

Court-appointed special advocates; screening volunteers, ChC 616.

Entry orders, ChC 613.

Evaluation orders, ChC 614.

Failure to report, 14:403.

Sexual abuse of child, 14:131.1.

Indigent parent representation program, 15:185.1 to 15:185.9, ChC 571 to 575.

Administration by board, 15:185.3.

Definitions, 15:185.2, ChC 572.

Duties, ChC 575.

Establishment, ChC 574.

Fund, 15:185.5.

Implementation of program, 15:185.9.

Legislative findings, ChC 571.

Purpose, 15:185.1, ChC 573.

Qualifications of counsel, ChC 575.

Reports, 15:185.6.

Audit reports, 15:185.8.

Right of action not created, 15:185.7.

Rulemaking by board, 15:185.4.

Standards and guidelines, 15:185.4.

Timeline for implementation of program, 15:185.9.

Institutional abuse, ChC 612.1.

Protection.

Abuse and neglect investigations, ChC 501 to 514.

Advice of rights, ChC 625.

Child taken into custody; rules for placement, ChC 622.

Continued custody.

Grounds for, ChC 626.

Hearing, ChC 624.

Order, ChC 627.

Instanter orders.

Of custody, ChC 619.

Oral, ChC 620.

Protective orders, ChC 618.

Taking child into custody without court order, ChC 621.

Temporary restraining order, ChC 617.

Reporting, 14:403.

Disposition of reports, ChC 615.

Education requirement for teachers, ChC 603.1.

Immunity from civil or criminal liability, ChC 611.

Investigation of reports, ChC 612.

Mandatory, ChC 609.

Permitted, ChC 609.

Procedure, ChC 610.

Registry of reports, ChC 616.2.

Victim’s testimony taken outside courtroom, 15:283.

Videotape of victim statement, 15:440.1 et seq.

CHILD ADVOCACY CENTERS.

Attorney representation of children generally, ChC 551 to 560.

CHILD CARE.

Contribution of cost by parent or custodian, 15:1086.

Criminal history record, portability of information, 15:587.1.1.

Definitions, 15:1082.

Establishment of rates for payment, 15:1084.

Participation, 15:1083.

Payment for treatment, 15:1085.

Prisoner work release program.

Facilities housing individuals on work release, proximity to school or day care, 15:1113.

Providers: contracts, 15:1087.

Purpose, 15:1081.

Sex offenders.

Employment of sex offender, 14:91.4.

Permitting physical access to facility, 14:91.4.

Unlawful participation in governance, 14:91.3.

Unlawful presence near child care facilities, 14:91.2.

Shelter care facility records, ChC 622.1.

Vehicles used to transport children to or from day care.

Child safety alarms, 32:295.3.1.

CHILD CUSTODY.

See CUSTODY.

CHILD DESERTION.

Generally, 14:93.2.1.

CHILD ENDANGERMENT.

Domestic abuse aggravated assault, 14:37.7.

Domestic abuse battery, 14:35.3.

CHILD IN NEED OF CARE.

Appointed counsel.

Payment, ChC 607.

Right to, ChC 607.

Attorney representation of children in need of protection, ChC 551 to 560.

Child abuse reporting and investigation.

District attorney review, ChC 615.1.

False report, burden of proof, ChC 611.

Law enforcement agency duties on receipt of report, ChC 615.1.

Registry of reports, ChC 616.2.

Screening of court-appointed special advocate volunteers, ChC 616.

Continued custody proceedings.

Notice of hearings, ChC 623.

Rights and responsibilities of parents, counsel and department, ChC 625.

Shelter care facility records, ChC 622.1.

Counsel: parents’.

Payment, ChC 608.

Right to, ChC 608.

Definitions, ChC 603.

General applicability, ChC 602.

Grounds, ChC 606.

Permanency planning requirements: failure to comply: sanctions, ChC 712.

Persons subject to proceedings, ChC 604.

Purpose, ChC 601.

Shelter care facility records, ChC 622.1.

Venue, ChC 605.

CHILD PASSENGER RESTRAINT SYSTEM.

Generally, 32:295.

CHILD PORNOGRAPHY.

Defined, 14:403.

Discovery.

Evidence of obscenity, video voyeurism or pornography involving juveniles, CCrP 718.1.

Reproduction of child pornography prohibited, CCrP 718.2.

Interactive computer service.

Duty of interactive computer service, 15:545.1.

Prohibited acts, 14:81.1.

Router system, unauthorized use for purpose of accessing child pornography, 14:73.8.

Videotape of protected persons.

Possession, sale, transfer, etc., 14:81.5.

CHILD PREDATORS.

Defined, 15:541.

Electronic monitoring of sexually violent predators or child sexual predators, 15:560.4.

Sex offender assessment panel, 15:560 to 15:560.6.

CHILDREN AND MINORS.

Alcoholic beverages.

Persons 17 years of age, 14:93.11.

Purchase or possession, 14:93.12.

Responsibility of retail dealers not relieved, 14:93.14.

Unlawful purchase by persons on behalf of persons under twenty-one, 14:93.13.

Application for driver’s license, 32:407.

Attorney representation of children in need of protection, ChC 551 to 560.

Body piercing, 14:93.2.

Computer-aided solicitation for sexual purposes, 14:81.3.

Confidentiality regarding counseling of, 40:1098.8.

Consent.

Donation of blood, 40:1097.

Medical treatment, 40:1095.

Preventive counseling program, 40:1098.3.

Treatment for drug abuse, 40:1096.

Contributing to child delinquency, dependency, or neglect, 14:92.1.

Controlled substances: use in the presence of persons under 17, 14:91.13.

Cyberbullying, 14:40.7.

Death of child, failure to report, 14:403.8.

Desertion: child, 14:93.2.1.

Distribution.

Controlled substances to minor, 40:981.

Harmful materials, 14:91.11.

Publications advocating the illegal use of controlled dangerous substances, 14:91.12.

Sample tobacco products: persons under 18, 14:91.6.

Drivers’ licenses.

Alcoholic beverages.

Purchase or public possession.

Suspension of license, surrender, restricted license, issuance, 14:93.12.

School attendance, 32:431.1.

Driving under the influence, 14:98.1.

Funding for preventive counseling program, 40:1098.7.

Health and morals of, 14:91 et seq.

Sexually violent predator, unlawful presence of, 14:91.1.

Human trafficking, 14:46.2.

Trafficking children for sexual purposes, 14:46.3.

Victims, defenses to prosecution for certain offenses.

Crime against nature, 14:89, 14:89.2.

Prostitution, 14:82.

Indigency determination, ChC 320.

Information sharing in juvenile justice services system, ChC 541 to 546.

Interstate compact for the placement of children, ChC 1623 to 1643.

See INTERSTATE COMPACT FOR THE PLACEMENT OF CHILDREN.

Juveniles.

Contributing to delinquency of, 14:92.

Cruelty to, 14:93.

Limitation of liability: certified counseling professionals, 40:1098.6.

Marriage.

Authorization: copies, filing, ChC 1549.

Consent necessary, ChC 1545.

Definitions, ChC 1544.

Hearing: confidentiality, ChC 1548.

Judicial authorization, ChC 1545.

Compelling reasons, ChC 1547.

Parents, ChC 1545.

Penalty for officiant in violation, ChC 1550.

Purpose, ChC 1543.

Venue, ChC 1546.

Medical, psychological, psychiatric or polygraph examination of certain victims under age eighteen; prohibition, 15:241.

Mental health proceedings.

Admission.

Parental: objection, ChC 1460.

Voluntary, ChC 1464.

Physician’s certificate, ChC 1463.

Misrepresentation of age, 14:333.

Missing children.

Death of child, failure to report, 14:403.8.

Failure to report, 14:403.7.

Interstate compact for juveniles, ChC 1661 to 1673.

Law enforcement agencies.

Duty upon receiving report of missing child, 14:403.3.

Reports, immunity, central registry, investigations, waiver of privileges, 14:403.

Reports, procedures, false reports or communications, 14:403.3.

Motorcycles.

Carrying or transporting on, 32:191.

Operation of motor vehicle; parents responsible, 32:416, 32:416.1.

Unlicensed; allowing to drive, 32:417.

Parental rights: involvement in counseling, 40:1098.5.

Preventive alcohol and addiction counseling, 40:1098.1.

Production of certain records of victim under age eighteen; conditions, 15:260.

Prostitution.

Persons under 18: additional offenses, 14:82.1.

Soliciting for prostitutes, 14:83.

Trafficking for sexual purposes, 14:46.3.

Sale of children, 14:286.

Sale of model glue to, 14:93.1.

Sale of poisonous reptiles to, 14:91.21.

Sex offenses, 14:80 et seq.

Computer-aided solicitation for sexual purposes, 14:81.3.

Prohibited sexual conduct between educator and student, 14:81.4.

Sexually violent predator, unlawful presence with, 14:91.1.

Subpoenas duces tecum, CCrP 732.1.

Supervised release of sex offenders.

Applicability of provisions, 15:561.1.

General provisions, 15:561 to 15:561.7.

Solicitation: distribution of controlled substances, 40:981.2.

Substance abuse treatment program, 40:1098.2.

Facility requirements, 40:1098.4.

Tattooing, 14:93.2.

Testimony from victims who are 15 years of age or younger; procedure, 15:469.1.

Unlawful sales to, 14:91.

CHILDREN’S ADVOCACY CLEARINGHOUSE.

Generally, ChC 531 et seq.

CHILDREN’S CODE.

Applicability.

Code of Civil Procedure, ChC 104.

Code of Criminal Procedure, ChC 104.

Code of Evidence, ChC 105.

General, ChC 103.

Article headings and comments, ChC 111.

Assistants and deputies, ChC 109.

Citation, ChC 100.

Computation of time, ChC 114.

Conjunctive, disjunctive, or both, ChC 108.

Construction, ChC 102.

Definitions, ChC 116.

Errors: clerical and typographical, ChC 112.

Language: mandatory and permissive, ChC 107.

Number, gender, ChC 106.

Oath, affirmation, ChC 115.

Pleading a statute or ordinance, ChC 113.

Preamble, ChC 101.

Purpose, ChC 102.

References, ChC 110.

Short title, ChC 100.

CHILD SAFETY ALARMS.

Vehicles used to transport children to or from day care, 32:295.3.1.

CHILD SUPPORT.

Coexistent orders, ChC 311.

Failure to pay, 14:75.

Hearing officers, ChC 423.

Juvenile jurisdiction, ChC 311.

Special venue, ChC 314.1.

Juvenile offenders, 15:910.

Motor vehicle titling.

Privilege over certificate of title, 32:708.1.

Suspension of driver’s license, 32:432.

CHILD WELFARE WORKER.

Simple battery of, 14:35.1.

CHOICE OF LAW.

Motor vehicle dealer litigation or arbitration, 32:1269.

CHURCHES AND OTHER PLACES OF WORSHIP.

Theft of copper from religious building, 14:67.27.

CIRCUMSTANTIAL EVIDENCE.

Defined, 15:438.

CITATION.

Method, 14:1, 32:399.

Subversive activities and communist control law, 14:373.

Traffic.

See TRAFFIC CITATIONS.

Traffic violations: adjudicated on, ChC 954.

CITY.

Defined, CCrP 934.

CITY COURTS.

Defined, CCrP 931.

Judges.

Concealed weapons, carrying, 14:95.

CIVIL LIABILITY.

Immunity: hazardous materials, 32:1513.1.

Of firearms or ammunition manufacturer, trade association, dealer, 40:1799.

CIVIL PENALTIES.

Hazardous materials: assessment, 32:1512.

CIVIL REMEDIES.

Not affected, 14:6.

Preserved, 14:223.4.

Racketeering, 15:1356.

CLANDESTINE LABORATORY FOR THE UNLAWFUL MANUFACTURE OF A CONTROLLED DANGEROUS SUBSTANCE.

Creation or operation of; penalties, 40:983.

CLEARANCE OF TRAFFIC INCIDENTS.

Open roads law, 32:151 to 32:154.

CLEMENCY.

Finality of determinations, 15:572.6.

CLERICAL ERRORS.

Code of Criminal Procedure, CCrP 11.

CLERKS.

Duties, powers, CCrP 131.

Of court: domestic abuse assistance, ChC 1566.

COASTING.

Prohibited, 32:285.

COCAINE.

Intensive parole supervision.

Eligibility upon completion of intensive incarceration program, 15:574.4.

Fee, 15:574.4.2.

Production, manufacture, possession.

Penalties, 40:967.

Soliciting minors to distribute.

Penalty, 40:981.2.

COCKFIGHTING, 14:102.23, 14:102.24.

Gambling or wagering at cockfights, 14:90.6.

COCONSPIRATORS.

Statements of: discovery, CCrP 721.

CODE.

Offenses committed prior to effective date of, 14:142.

CO-DEFENDANTS.

Joint representation; duty of court, CCrP 517.

CODE OF CIVIL PROCEDURE.

Applicability to Children’s Code, ChC 104.

CODE OF CRIMINAL PROCEDURE.

Appeal, CCrP 911 et seq.

Applicability to Children’s Code, ChC 104.

Arraignment, CCrP 551 et seq.

Arrest, CCrP 201 et seq.

Article headings, source notes, comments, CCrP 10.

Assistants, CCrP 8.

Attorney general, CCrP 61 et seq.

Bail, CCrP 311 et seq.

Bill of exceptions, CCrP 841 et seq.

Bill of particulars, CCrP 484, 485.

Capital cases: sentencing, CCrP 905 et seq.

Change of venue, CCrP 621 et seq.

Clerical, typographical errors disregarded, CCrP 11.

Clerks, CCrP 131.

Compulsory process, CCrP 731 et seq.

Computation of time, CCrP 13.

Conjunctive, disjunctive, or both, CCrP 6.

Constables, CCrP 131.

Continuance, CCrP 707 et seq.

Coroner, CCrP 101 et seq.

Courts, CCrP 16 et seq.

Courts to which applicable, CCrP 15.

Criminal prosecutions, CCrP 381 et seq.

Definitions, CCrP 931 et seq.

Deputies, CCrP 8.

Discovery and inspection, CCrP 716 et seq.

Dismissal of prosecution, CCrP 691 et seq.

District attorney, CCrP 61 et seq.

Double jeopardy, CCrP 591 et seq.

Extradition, CCrP 261 et seq.

Gender, CCrP 4.

Grand and petit jurors: qualifications and selection, CCrP 401 et seq.

Grand jury, CCrP 431 et seq.

Habeas corpus, CCrP 351 et seq.

Indictment.

Defects; amendment, CCrP 486 et seq.

Forms, CCrP 461 et seq.

Procedure after, CCrP 496 et seq.

Special allegations, CCrP 466 et seq.

Insanity proceedings, CCrP 641 et seq.

Joinder rules, CCrP 490 et seq.

Jurisdiction and venue, CCrP 611 et seq.

Limitations.

Upon institution of prosecution, CCrP 571 et seq.

Upon trial, CCrP 578 et seq.

Mandatory language, CCrP 5.

Marshals, CCrP 131.

Military not affected, CCrP 15.

Motions.

For new trial and in arrest of judgment, CCrP 851 et seq.

To quash, CCrP 531 et seq.

To suppress evidence, CCrP 703.

Municipal officers, CCrP 7.

Number, CCrP 4.

Oath or affirmation in criminal proceedings: witness, CCrP 14.

Parochial officers, CCrP 7.

Peace bonds, CCrP 26 et seq.

Permissive language, CCrP 5.

Pleading a statute, CCrP 12.

Pleas, CCrP 551 et seq.

Post conviction relief, CCrP 924 et seq.

Preliminary examinations, CCrP 291 et seq.

Preliminary provisions, CCrP 1 et seq.

Presence of defendant, CCrP 831 et seq.

Pretrial motions.

Audio-visual appearance, CCrP 522.

Hearings, CCrP 522.

Notice, CCrP 523.

Time for filing, CCrP 521.

Procedures not otherwise specified, CCrP 3.

Purpose, construction, CCrP 2.

Recusation of judges and district attorneys, CCrP 671 et seq.

References to, CCrP 9.

Right to counsel, CCrP 511 et seq.

Search warrants, CCrP 161 et seq.

Sentence, CCrP 871 et seq.

Setting cases for trial, CCrP 701, 702.

Severance and consolidation, CCrP 704 et seq.

Sheriffs, CCrP 131.

Short title, CCrP 1.

Suspended sentence and probation, CCrP 893 et seq.

Trial procedure, CCrP 761 et seq.

CODE OF EVIDENCE.

Applicability to Children’s Code, ChC 105.

COIN-OPERATED DEVICES.

Criminal damage, 14:56.1.

COLLATERAL SECURITIES.

Proof of intent: personal advantage, 14:201.

Unauthorized use or withdrawal prohibited; penalty, 14:201.

COLLECTOR.

Defined, 32:442.

COLLEGES AND UNIVERSITIES.

Fraudulent postsecondary education degrees, 14:72.5.

COMBINATION OF VEHICLES.

Defined, 32:1.

COMMAND TO DISPERSE.

Failure to comply, 14:329.3.

Who may give, 14:329.3.

COMMENCEMENT.

Trials, CCrP 761.

COMMERCE.

Defined, 32:401.

COMMERCIAL BRIBERY.

Generally, 14:73.

COMMERCIAL DRIVER’S LICENSE.

Applicant: domiciliary of state requirement; time limits; reciprocity, 32:404.1.

Defined, 32:401.

Designation as, on license, 32:410.

Medical evaluation report required, 32:403.4.

Restrictions, 32:408.

COMMERCIAL FILM AND PHOTOGRAPHIC PRINT PROCESSOR.

Defined, 14:403.

COMMERCIAL LAWS.

Secured transactions.

Disposal of property with fraudulent or malicious intent.

Person having executed security agreement on movable property, 14:72.4.

COMMERCIAL MOTOR VEHICLE.

Defined, 32:401.

Registration: exemption, 47:508.

COMMERCIAL MOTOR VEHICLE DRIVERS.

Disqualification; alcohol content; implied consent, 32:414.2.

Employer responsibility, 32:414.3.

For-hire carriers of passengers; definitions; driving time; rules and regulations, 32:1523.

Notification requirements, 32:414.4.

COMMERCIAL SOLICITATION.

Of accident victims; penalties, 32:397.1.

COMMERCIAL VEHICLES.

License plates.

Trademark or copyrighted logo license plate program, 47:470.

COMMISSIONER.

Authority with reference to lighting devices, 32:331.

Defined, 32:1, 32:442, 32:702, 32:851.

Offices, 32:703.

To furnish forms and receive accident reports, 32:397.

To publish records, 32:396.

COMMISSION ON LAW ENFORCEMENT.

Authorization, 15:1220.

Composition, 15:1202.

Correctional coordination; duties of agency, 15:1204.1.

Creation, 15:1201.

Crime Victims Reparations Board, 15:1223.

Functions, 15:1204.

Information system’s plan, 15:1221.

Jails.

Grant applications; eligibility; standards; procedures, 15:1255.

Grant funds: appropriation; distribution and allocation, 15:1254.

Powers and duties, 15:1253.

Program review, reports; on-site inspections, 15:1256.

Short title, 15:1251.

Statement of purpose, 15:1252.

Office of Peace Officer Standards and Training; program director, 15:1208.

Officers; meetings, 15:1203.

Planning agency, 15:1205.

Composition, 15:1206.

Functions, 15:1207.

Planning district advisory councils; composition, 15:1210.

Purposes and function, 15:1211.

Planning district agencies, 15:1209.

Staffing; funding; powers; and duties of policy boards, 15:1222.

Uniform crime reporting system.

Creation, function, powers, duties, 15:1204.2.

Penalties, 15:1204.5.

Report to; duties of persons and agencies, 15:1204.3.

Studies; surveys; report, 15:1204.4.

COMMISSIONS.

Defined, 15:1096, 15:1098.2, 32:1252.

Splitting of, 14:141.

COMMITMENT.

Judicial commitment procedure: mandatory review, ChC 1452.

Of persons: Department of Corrections, 15:824.

Release from: juvenile institutions, 15:906.

COMMON CARRIER.

Defined, 32:1502.

COMMUNICATIONS COMMON CARRIER.

Defined, 15:1302.

COMMUNIST.

Defined, 14:359.

COMMUNIST ACTION ORGANIZATION.

Defined, 14:359.

COMMUNIST AFFILIATIONS.

Prohibited for organizations engaged in social, educational, or political activities, 14:385.

COMMUNIST CONTROL LAW.

Communist propaganda.

Short title, 14:390.8.

Declaration of necessity, 14:358.

COMMUNIST FRONT ORGANIZATION.

Defined, 14:359.

COMMUNIST INFILTRATED ORGANIZATION.

Defined, 14:359.

COMMUNIST ORGANIZATION.

Defined, 14:359.

COMMUNIST PROPAGANDA.

Control law, 14:390 et seq.

Defined, 14:390.1.

Destruction of contraband, 14:390.6.

Warehousing and storage, 14:390.5.

COMMUNITY.

Defined, 32:1252.

COMMUNITY REHABILITATION CENTERS.

Generally, 15:1131 et seq.

Pre-sentence investigations, 15:1132.

Sentence, 15:1133.

COMMUNITY SERVICE.

In lieu of imprisonment, CCrP 893.5.

Juvenile delinquency.

Disposition for felony-grade delinquent acts.

Optional dispositions, ChC 897.

Disposition for misdemeanor-grade delinquent acts.

Optional dispositions, ChC 899.

COMMUTATION.

See SENTENCES.

COMPENSATION.

To juvenile courts, ChC 426.

COMPETENCY COMMISSION.

Delinquency.

Appointment; qualifications, ChC 834.

Information to be provided to, ChC 834.1.

Report: filing, ChC 835.

COMPLAINT.

Delinquency: verified: execution, ChC 813.

Filing, ChC 813.

COMPOUNDING A FELONY.

Generally, 14:131.

COMPULSORY SCHOOL ATTENDANCE.

Habitual absence or tardiness.

Drivers’ licenses, denial or suspension, 32:431.1.

COMPUTER.

Definitions, 14:73.1.

COMPUTER-RELATED CRIMES, 14:73.1 to 14:73.10.

Child pornography, 14:81.1.

Computer-aided solicitation of a minor, 14:81.3.

Sentencing of sexual offenders, 15:537.

Computer-aided solicitation of minor for sexual purposes, 14:81.3.

Computer-tampering, 14:73.7.

Cyberbullying, 14:40.7.

Cyberstalking, 14:40.3.

Equipment or supplies, 14:73.3.

Fraud, 14:73.5.

Gambling, 14:90.3.

Gambling by computer.

Seizure, disposition and forfeiture of evidence, 14:90.1.

Global positioning system (GPS), criminal use, 14:73.9.

Impersonation of another online, 14:73.10.

Indecent behavior with juveniles, 14:81.

Intellectual property, 14:73.2.

Internet, virtual, street-map, criminal use, 14:73.9.

Posting criminal activity on Internet for notoriety or publicity, 14:107.4.

Router system, unauthorized use for purpose of accessing child pornography, 14:73.8.

Sexting, 14:81.1.1.

Social media, unlawful use or access, 14:91.5.

Prisoners, 14:405.

Unsolicited bulk electronic mail, 14:73.6.

Users, 14:73.4.

CONCEALED HANDGUNS.

Illegal carrying of weapons, 14:95.

CONCLUSIVE PRESUMPTION.

Defined, 15:433.

CONCURRENT SENTENCE.

Generally, CCrP 883.

CONDUCT.

Criminal, 14:8.

Defined, 14:8.

How prosecuted, 14:4.

Made criminal under several articles, 14:4.

CONFERENCE.

Pretrial, CCrP 729.4.

CONFESSIONS.

Applicability, 15:449.

Co-defendants: discovery, CCrP 722.

Delinquency, admissibility of, ChC 881.1.

Effect of declarations and acts of.

Coconspirators, 15:455.

Free and voluntary rule, 15:451.

Inapplicability to admissions not involving criminal intent, 15:454.

Obtained by questions and answers, 15:453.

Rights of arrested person, 15:452.

Use of: in entirety, 15:450.

CONFIDENTIALITY.

Child abuse; central registry, ChC 616.

Juvenile proceedings.

Information sharing between agencies, ChC 543, 545.

Marriage of minors: hearing, ChC 1548.

Prescription drugs.

Electronic monitoring program, 40:1007.

Repository for unidentified and missing persons information program.

Records, 15:660.

Disclosures prohibited, 15:661.

Criminal penalties, 15:662.

Witness protection services records, 15:1614.

CONFISCATION.

Criminal instruments, 15:33.

Gambling devices, 15:31.

CONFLICT OF LAWS.

Used motor vehicle commission, 32:782.

CONJUNCTIVE CHARGING.

Indictment, CCrP 480.

CONNECTING MECHANISM.

Defined, 32:1.

CONSECUTIVE SENTENCE.

Generally, CCrP 883.

CONSENT.

Juvenile delinquency.

Disposition.

Suspension of proceedings for deferred disposition, ChC 896.

Marriage of minors: necessary, ChC 1545.

CONSEQUENCES.

Criminal, 14:9.

CONSOLIDATION FOR TRIAL.

Generally, CCrP 706.

CONSPIRACY.

Controlled substances, 40:979.

Criminal, 14:26.

CONSTABLES.

Concealed weapons, carrying, 14:95.

Duties, powers, CCrP 131.

CONSTITUTIONAL RIGHTS.

Denial of: perjury, 14:126.2.

CONSTRUCTION OF STATUTES.

Interstate compact for the placement of children, ChC 1638.

CONTAINER.

Defined, 32:621.

CONTAMINATING WATER SUPPLIES.

Definition; penalties, 14:58.

CONTEMPT OF COURT.

Constructive, CCrP 23.

Procedure for punishing, CCrP 24.

Direct, CCrP 21.

Attachment of arrest or issuance of summons, CCrP 211.2.

Fingerprinting, photographing: exceptions, CCrP 22.1.

Procedure for punishing, CCrP 22.

Disobedience of writ of habeas corpus, CCrP 368.

Failure to comply with subpoena, CCrP 737.

Generally, ChC 319.

Juvenile delinquency.

Disposition modification.

Probation revocation.

Limitations on reinstatement of original disposition, ChC 915.

Repeated probation violations, ChC 914.

Kinds, CCrP 20.

Penalties, CCrP 25.

Record on appeal, CCrP 919.1.

Special proceedings.

Constructive, ChC 1507.

Procedure for punishing, ChC 1508.

Direct, ChC 1505.

Procedure for punishing, ChC 1506.

Kinds, ChC 1504.

Penalties for contempt, ChC 1509.

Purpose, ChC 1503.

CONTENTS.

Defined, 15:1302.

CONTESTS.

Fishing or hunting: fraud, 14:214.

CONTINUANCE.

Based on absence of witness, CCrP 709.

Defined, CCrP 708.

Discretionary grounds, CCrP 712.

Motion for: time for filing, CCrP 707.

Peremptory grounds, CCrP 713.

Prevention by adverse party, CCrP 710.

To defendants jointly indicted, CCrP 714.

To definite date or indefinitely, CCrP 715.

Trial of motion, CCrP 711.

CONTINUING EDUCATION.

Pharmacists.

Electronic monitoring program, 40:1008.

CONTRABAND.

Child pornography.

Evidence of pornography involving juveniles, 14:81.1.

Defined, 14:402.

Destruction of communist propaganda, 14:390.6.

Disposition of seized, 14:402.

Indecent behavior with juveniles.

Evidence resulting from commission of crime, 14:81.

Procurement; legitimate, 14:390.3.

Questioning about, CCrP 215.2.

Taking to and from penal institutions, 14:402.

Taking to and from state owned hospitals, 14:402.1.

CONTRACT.

Bail and recognizance.

Contractual nature of bail bond, 15:83.

Prescription drugs, electronic monitoring program.

Contracting with vendor for maintenance of system, 40:1004, 40:1012.

Public: fraud, 14:140.

CONTRACT CARRIER.

Defined, 32:1502.

CONTRACTORS.

Home improvement fraud, 14:202.1.

Misapplication of payments prohibited, 14:202.

CONTRIBUTING TO THE ENDANGERMENT OF MINORS, 14:91.4.

CONTROL.

Defined, 40:961.

CONTROLLED-ACCESS HIGHWAY.

Defined, 32:1.

CONTROLLED ANALOGUES.

Treatment of, 40:964.1.

CONTROLLED DANGEROUS SUBSTANCE.

Clandestine laboratory for unlawful manufacturing, 40:983.1.

Defined, 14:403.1, 40:961.

Minors: publications advocating the use of, 14:91.12.

CONTROLLED SUBSTANCES.

Additional penalties, 40:980.

Administrative inspections and warrants, 40:986.

Amphetamine.

Intensive parole supervision of certain offenders.

Eligibility upon completion of intensive incarceration program, 15:574.4.

Fee, 15:574.4.2.

Production, manufacture or possession, 40:967.

Anhydrous ammonia.

Unauthorized possession, 14:67.19.1.

Animal euthanasia with sodium pentobarbital, 40:1031 to 40:1036.

Attempt and conspiracy, 40:979.

Authority to control, 40:962.

Bail.

Release on own recognizance prohibited, CCrP 334.4.

Burden of proof; liabilities, 40:990.

Butyl nitrite, nitrous oxide, amyl nitrite: use and transference; penalties, 40:989.

Carisoprodol.

Seeking prescription without disclosing existing prescription, 40:1238.1.

Chemical precursor; recordkeeping requirements, 40:976.1.

Child abuse and neglect reporting.

Mother using controlled dangerous substance during pregnancy, ChC 610.

Cocaine.

Intensive parole supervision of certain offenders.

Eligibility upon completion of intensive incarceration program, 15:574.4.

Fee, 15:574.4.2.

Production, manufacture or possession, 40:967.

Soliciting minors to distribute, 40:981.2.

Controlled substance analogue, 40:961.

Cooperative arrangements; inspections, 40:988.

Dangerous substances, 40:996.1 to 40:996.7.

See DANGEROUS SUBSTANCES.

Definitions, 40:961.

Denial, revocation, suspension, or termination of license, 40:975.

Distribution.

Hallucinogenic plants, 40:989.1.

Soliciting minors, 40:981.2.

To a student, 40:981.1.

To persons under age eighteen, 40:981.

Driving under influence: tests: implied consent; administration and presumptions; refusal to submit; informing person of consequences and rights; furnishing information, 32:661.

Drug free zones, 40:981.3.

Drug paraphernalia, 40:1021 to 40:1026.

Drug-traffic loitering, 40:981.4.

Education and research, 40:992.

Ephedrine products, 40:962.1.

Monitoring act, 40:1049.1 to 40:1049.11.

See EPHEDRINE.

Possession, 40:962.1.1.

Financial transactions involving proceeds from substances, 40:1041.

Flunitrazepam.

Manufacture, production or possession, 40:969.

Gamma hydroxybutyric acid.

Possession, 40:967.

Hallucinogenic plants.

Production, manufacture, distribution or possession, 40:989.1.

Injunctions, 40:987.

“Laughing gas”: use and transference; penalties, 40:989.

Licensing, 40:974.

Requirements, 40:973.

Manufacture or production.

Hallucinogenic plants, 40:989.1.

Marijuana.

Possession, penalty, 40:966.

Methamphetamine.

Intensive parole supervision of certain offenders.

Eligibility upon completion of intensive incarceration program, 15:574.4.

Fee, 15:574.4.2.

Production, manufacture or possession, 40:967.

Minors: use in the presence of persons under 17, 14:91.13.

Mitragyna speciosa, distribution of products containing, to minors, 40:989.3.

Operating watercraft under the influence: tests: implied consent; administration and presumptions, 32:661.1.

Order forms, 40:977.

Oxycodone.

Intensive parole supervision.

Eligibility upon completion of intensive incarceration program, 15:574.4.

Fee, 15:574.4.2.

Soliciting minors to distribute, 40:981.2.

Parole.

Intensive incarceration program.

Criteria for eligibility, 15:574.4.1.

Fee, 15:574.4.2.

Penalty.

Distribution or possession with intent, other penalties for possession, 40:966.

Pending proceedings, 40:993.

“Poppers”: use and transference; penalties, 40:989.

Possession.

Hallucinogenic plants, 40:989.1.

Powers of enforcement personnel, 40:984.

Prescriptions, 40:978.

Proof of valid prescription, 40:991.

Proceeds from offenses, financial transactions involving, 40:1041.

Profits for drug crime, 40:1041.

Prohibited acts.

All schedules, 40:971.

False representation, 40:971.1, 40:971.2.

Schedule III; penalties, 40:968.

Schedule II; penalties, 40:967.

Schedule I; penalties, 40:966.

Schedule IV; penalties, 40:969.

Schedule V; penalties, 40:970.

Prohibited plant products, production, manufacture, distribution or possession, 40:989.2.

Records of licensees, 40:976.

Regulations: continuation, 40:994.

Rules, regulations, fees, 40:972.

Rush.

Soliciting minors to distribute, 40:981.2.

Schedules, 40:963.

Composition, 40:964.

School property, violations on or near, 40:981.3.

Search warrants, 40:985.

Second or subsequent offenses, 40:982.

Secretary of health and hospitals: authority to except, 40:965.

Seeking prescription without disclosing existing prescription, 40:971.

Carisoprodol, 40:1238.1.

Sentencing.

Suspension conditioned on drug court program, CCrP 893.

Tests: administration; use of results as evidence, 32:662.

Title of part.

Uniform controlled dangerous substances law, 40:995.

Transactions in drug related objects, 40:1021 to 40:1026.

CONVERTERS.

Defined, 32:1252.

CONVICTED.

Defined, 32:401, CCrP 934.

CONVICTION RECORD.

Defined, 15:541.

CONVICTIONS.

Bail after, CCrP 332.

Bail before, CCrP 312, 330.

Certification of, CCrP 871.

Defined, 15:541, 32:401.

Delay between conviction and sentence, CCrP 873.

Lesser offenses: limitations, CCrP 574.

Motor vehicles: courts to report non-payment, 32:891.

Proof required, 32:896.

Records; extracts; fees, 32:393.1.

Reversal of conviction.

Compensation for wrongful conviction and imprisonment, 15:572.8.

COPPER OR COPPER WIRE.

Theft of copper from religious building, cemetery or graveyard, 14:67.27.

Theft of copper or other metals, determination of value, 14:67.28.

CORONER.

Abolition of jury, inquest; investigation, CCrP 101.

Arrest of criminal suspect, CCrP 106.

By autopsy, CCrP 102.

Concealed weapons, carrying, 14:95.

Death resulting when claim of self-defense raised.

Full investigation required, 14:20.1.

Employment of expert assistants, CCrP 104.

Expert witness audiovisual testimony, 15:502.

Report: admissibility in evidence, CCrP 105.

Subpoena of witnesses; testimony, CCrP 103.

CORPORATE EXISTENCE.

Presumed unless affidavit of denial filed before trial, 15:429.

CORRECTIONAL FACILITIES.

Conviction in other state, 15:709.

Fire-raising in, 14:204.1.

Private correctional facilities, 15:741 to 15:743.

CORRECTIONAL INSTITUTE FOR WOMEN.

Generally, 15:892.

CORRECTIONS.

See DEPARTMENT OF CORRECTIONS.

CORRECTIONS ADMINISTRATIVE REMEDY PROCEDURE.

Authority, 15:1171.

Definitions, 15:1174.

Effect, 15:1172.

Judicial review, 15:1177.

Judicial screening, 15:1178.

Publication, 15:1173.

Records; confidentiality, 15:1176.

Service of process, 15:1179.

COSTS.

Collection, disposition, CCrP 889.

Extradition, CCrP 279.

Institutional: after commitment, CCrP 660.

Mental examinations prior to commitment, CCrP 659.

Payment, CCrP 888.

Presentence investigation, CCrP 875.

Probation.

Extension until monetary obligation extinguished, CCrP 894.4.

Voluntary transfer of custody, contribution to costs, ChC 1518.

COTTON BALES.

False packing, 14:213.

COUNSEL.

See RIGHT TO COUNSEL.

COUNTERFEIT CONTROLLED DANGEROUS SUBSTANCE.

Defined, 40:961.

COUNTERFEITING LABELS.

Recordings, 14:223.7.

COUNTERFEIT TRADEMARK.

Illegal use, 14:229.

COUNTS.

Joinder rules, CCrP 490.

COURT-APPOINTED SPECIAL ADVOCATES (CASA).

Generally, ChC 424 et seq.

Screening volunteers, ChC 616.

COURT ORDER.

For arrest of defendant, CCrP 341.

Obstruction, 14:133.1.

COURT REPORTERS.

Retention and destruction of notes and recordings of criminal cases, 15:511.

COURTS.

Adoption of local rules, CCrP 18.

Appellate.

See APPELLATE COURT.

Authority, ChC 318.

Code of Criminal Procedure applicable in, CCrP 15.

Constructive contempt, CCrP 23.

Procedure for punishing, CCrP 24.

Contempt of, CCrP 20, ChC 319.

Failure to comply with subpoena, CCrP 737.

Penalties, CCrP 25.

Record on appeal, CCrP 919.1.

Defined, CCrP 931.

Demonstrations near, 14:401.

Direct contempt, CCrP 21.

Fingerprinting, photographing: exceptions, CCrP 22.1.

Procedure for punishing, CCrP 22.

Disposition of motion for discovery, CCrP 729.1.

Duty: custody of delinquent child, ChC 814.

Emergencies or disasters, operation during, CCrP 941 to 957.

Bail, CCrP 957.

Emergency sessions of court outside its territorial jurisdiction, CCrP 944.

Supreme court ordering emergency sessions of court outside its territorial jurisdiction, CCrP 944.

Time limitations, suspension of, CCrP 955.

Indigency determination, ChC 320.

Inherent power and authority, CCrP 17, ChC 318.

Instructions for interpreter, CCrP 401.1.

Jurisdiction and powers, CCrP 16.

Where body of water is parish boundary, CCrP 613.

Juvenile jurisdiction, ChC 302.

Juvenile traffic referee, ChC 422.

Lower: appeals, CCrP 914 et seq.

Nineteenth Judicial District Court, CCrP 409.4.

Partial reimbursement by indigents, ChC 321.

Place of sessions, CCrP 762.

Recusation of judges, CCrP 671 et seq.

Special sessions, CCrP 19.

COURTS OF APPEAL.

Judges.

Concealed weapons, carrying, 14:95.

CRAWFISH.

Theft, 14:67.5.

CRAYFISH FARMS.

Protection of owners, 14:226.

CREDIT CARD.

Anti-skimming act.

Scanning devices or re-encoders.

Accessing or placing information on magnetic strip of card, 14:67.4.

Defined, 14:67.11.

Fraudulent documents for identification purposes.

Unlawful production, manufacture, distribution, possession, 14:70.7.

CREDIT CARD FRAUD.

By persons authorized to provide goods and services, 14:67.11, 14:67.22.

CRIME.

Against nature, 14:89.

Aggravated, 14:89.1.

By solicitation, 14:89.2.

Human-animal hybrids, 14:89.6.

Defined, 14:7, CCrP 261.

For which there is no time limitation, CCrP 571.

Perpetration.

Enhanced penalties, 14:50.2.

CRIME LABS.

Evidence: certificates of analysis, 15:499.

CRIMES AGAINST NATURE, 14:89.

Aggravated, 14:89.1.

By solicitation, 14:89.2.

Human-animal hybrids, 14:89.6.

CRIMES OF VIOLENCE.

Defined, 14:2.

Penalties, 14:50.2.

CRIME VICTIMS REPARATIONS BOARD.

Jurisdiction over, 15:1223.

CRIMINAL CONDUCT.

How prosecuted, 14:4.

CRIMINAL CONSPIRACY.

See CONSPIRACY.

CRIMINAL COURT.

Juveniles subject to jurisdiction, ChC 306.

Orders: transmission, ChC 306.1.

Original jurisdiction over children, ChC 305.

Transcripts, ChC 306.1.

CRIMINAL DAMAGE, 14:55 et seq.

Mischief, 14:59.

Property.

Aggravated, 14:55.

Coin-operated devices, 14:56.1.

Contaminating water supplies, 14:58.

Educational institutions, 14:328.

Graffiti, 14:56.4.

Historic buildings or landmarks, 14:56.5.

Intent to defraud, 14:57.

Pipeline facility, 14:56.2.

Simple, 14:56.

CRIMINAL HISTORY RECORDS.

Child care facilities.

Portability of information, 15:587.1.1.

Defined, 15:541, 15:576.

CRIMINAL JUSTICE AGENCY.

Defined, 15:541, 15:576.

CRIMINAL JUSTICE INFORMATION SYSTEM.

Defined, 15:576.

Policy board, 15:1228 et seq.

CRIMINAL JUSTICE SYSTEM.

Defined, 15:576.

CRIMINAL LAW.

Abortion.

Aggravated criminal abortion by dismemberment, 14:32.9.1.

Partial birth abortion, 14:32.10, 14:32.11.

Bicyclists, harassment of, 32:201.

Child care facilities.

Employment of a sex offender or permitting physical access to facility, 14:91.4.

Unlawful participation of a sex offender, 14:91.3.

Unlawful presence of sex offender, 14:91.2.

Children, trafficking for sexual purposes, 14:46.3.

Cockfighting, 14:102.23, 14:102.24.

Gambling or wagering at cockfight, 14:90.6.

Computer crimes, 14:73.1 to 14:73.10.

Copper.

Theft of copper from religious building, cemetery or graveyard, 14:67.27.

Theft of copper or other metals, determination of value, 14:67.28.

Courts, operation during emergencies or disasters, CCrP 941 to 957.

Bail, CCrP 957.

Time limitations, suspension of, CCrP 955.

Deceased soldier.

Unauthorized use of identity, 14:102.21.

Family child day care homes.

Employment of a sex offender or permitting physical access to facility, 14:91.4.

Unlawful participation of sex offender, 14:91.3.

Unlawful presence of sex offender, 14:91.2.

Female genital mutilation, 14:43.4.

Feticide, 14:32.5 to 14:32.11.

Gambling and gaming offenses.

Cockfights.

Gambling or wagering at, 14:90.6.

Human-animal hybrids, 14:89.6.

Human trafficking.

Children, trafficking for sexual purposes, 14:46.3.

National human trafficking resource center hotline.

Establishments required to post information, 15:541.1.

Illegal transmission of monetary funds, 14:70.8.

Interpretation, 14:3.

Law enforcement officers.

Disarming of a peace officer, 14:34.6.

Legend drugs.

Fraud or misrepresentation in obtaining, 40:1238.3.

Requisites for valid prescription, 40:1238.2.

Sale, distribution or possession without prescription, 40:1238.1.

Marine products dealers.

Violation of provisions, 32:1270.1.

Mortgage fraud, 14:71.3.

Partial birth abortion, 14:32.10, 14:32.11.

Peace officers.

Disarming of a peace officer, 14:34.6.

Pharmacists and pharmacies.

Electronic questionnaires, prescriptions based on, 40:1238.4.

Post-conviction proceedings.

Public defenders.

Appellate and post-conviction counsel.

Appointment in death penalty cases, 15:178.

Limited effect of provisions in capital cases, 15:182.

Prescription drugs.

Electronic monitoring program, 40:1009.

Electronic questionnaires, prescriptions based on, 40:1238.4.

Public officers and employees.

Malfeasance in office.

Abuse of office, 14:134.3.

Schools and education.

Disruption of operation of school, 14:40.6.

Trespass.

Unauthorized entry into critical infrastructure, 14:61.

Unauthorized use of identity of deceased soldier, 14:102.21.

CRIMINAL PLEADINGS.

Filings, facsimile transmissions, CCrP 14.1.

CRIMINAL PROCEEDINGS.

Disposition of property seized, 15:41.

Juvenile jurisdiction over adults, ChC 312.

CRIMINAL PROSECUTION.

Affidavit, CCrP 385.

Delinquency.

Conduct of transfer hearing, ChC 859.

Transfers for prosecution, ChC 857.

Motions, ChC 858.

Indictment, CCrP 383.

Information, CCrP 384.

Institution after discharge at preliminary examination, CCrP 386.

Institution after failure of grand jury to indict, CCrP 386.

Methods of instituting, CCrP 382.

Nature of, CCrP 381.

CRIMINALS.

Anarchy, 14:115.

Conduct, 14:8.

Consequences, 14:9.

Intent, 14:10.

Mischief, 14:59.

Neglect: family, 14:74 et seq.

Negligence, 14:12.

Wanted: extradition, CCrP 262.

CRIMINAL STREET GANGS.

See GANGS.

CRIMINAL TRESPASS.

See TRESPASS.

CRITICAL INFRASTRUCTURE.

Unauthorized entry, 14:61.

CROSS BURNING FOR INTIMIDATION.

Penalties, 14:40.4.

CROSS-EXAMINATION.

Crime labs, notice of opposing party and opportunity to cross-examine expert, 15:501.

CROSSING FIRE HOSES.

Consent needed, 32:287.

CROSS-WALK.

Defined, 32:1.

CRUEL.

Defined, 14:102.

CRUEL OR UNUSUAL PUNISHMENT.

Sentence, CCrP 878.

CRUELTY.

To animals.

See ANIMALS.

To juveniles, 14:93.

Second degree, 14:93.2.3.

To the infirmed, 14:93.3.

CULPABILITY.

Death resulting when claim of self-defense raised.

Full investigation required, 14:20.1.

Defense: of others, 14:22.

Infancy, 14:13.

Insanity, 14:14.

Intoxication, 14:15.

Justifiable homicide, 14:20.

Justification, 14:18.

Mistake of fact, 14:16.

Mistake of law, 14:17.

Self-defense: aggressor cannot claim, 14:21.

Use of force or violence in defense, 14:19.

CURATOR.

Voluntary transfer of custody, ChC 1517.

CUSTODY.

Abused child; continued custody.

Hearing, ChC 624.

Order for, ChC 627.

Rules for placement, ChC 622.

Taken without court order, ChC 621.

Child in need of care.

Continued custody proceedings.

Notice of hearings, ChC 623.

Rights and responsibilities of parents, counsel and department, ChC 625.

Shelter care facility records, ChC 622.1.

Credit for prior custody: sentence, CCrP 880.

Delinquency.

Child taken into: place of detention, ChC 815.

Hearing for continuation of, ChC 821.

Time limitations, ChC 819.

Release, ChC 817.

Taking child into, ChC 812.

With court order, ChC 813.

Without court order, duties of peace officer, court, ChC 814.

Disputes: continuing jurisdiction over, ChC 309.

Held with court order, CCrP 362.

Held without court order, CCrP 361.

Interference, 14:45.1.

Mental health proceedings: order: grounds, ChC 1432.

Pendente lite, CCrP 366.

Pending application for habeas corpus, CCrP 370.

Person arrested without warrant, CCrP 230.2.

CYBERBULLYING, 14:40.7.

CYBERSTALKING.

Defined, 14:40.3.

Release on own recognizance prohibited, CCrP 334.4.
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DAIRY CASES.

Unauthorized removal, 14:68.1.

DAMAGE.

Criminal.

See CRIMINAL DAMAGE.

Highway or structure: liability, 32:291.

DAMS.

Unauthorized entry into critical infrastructure.

Power generating facilities, 14:61.

DANGEROUS SUBSTANCES, 40:996.1 to 40:996.7.

Declaration of substance as dangerous, 40:996.3.

Definitions, 40:996.2.

Legislative findings, 40:996.1.

Pesticide law, effect of provisions, 40:996.7.

Rulemaking, 40:996.5.

Stop orders, 40:996.4.

Violations of provisions, 40:996.6.

DANGEROUS WEAPON.

Defined, 14:2.

DEAD BODIES.

Identification of human remains and missing persons.

Repository for unidentified and missing persons information, 15:651 to 15:662.

Motor vehicles accidents, removal, 32:154.

DEAF.

Court interpreters, 15:270.

Driver’s license identification stickers, 32:403.3.

DEALER.

All-terrain vehicles, 32:1270.10 to 32:1270.19.

Defined, 32:702.

Marine products, 32:1270 to 32:1270.9.

Motorcycles, 32:1270.10 to 32:1270.19.

Motor vehicle dealers generally, 32:1251 to 32:1269.

See MOTOR VEHICLE DEALERS.

Recreational vehicles, 32:1270.20 to 32:1270.30.

DEALER-OPERATOR.

Defined, 32:1252.

DEATH OF CHILD.

Failure to report, 14:403.8.

DEATH SENTENCE.

Conditions precedent to, 15:567.

Execution of.

Attesting and filing process verbal, 15:571.

Hours, 15:569.1.

Mental incompetence to proceed, 15:567.1.

Officials and witnesses present; minors excluded, 15:570.

Place and manner, 15:569.

Prior confinement of offender, 15:568.

Jury.

Findings, CCrP 905.3.

Unanimous determination, CCrP 905.6.

Mental retardation, CCrP 905.5.1.

Review on appeal, CCrP 905.9.

DEBIT CARDS.

Anti-skimming act.

Scanning devices or re-encoders.

Accessing or placing information on magnetic strip of card, 14:67.4.

DEBT.

Adjusting for profit, 14:331.

DECEASED PERSON.

Titles to vehicle, 32:707.1.

DECLARATION.

Effect of and acts of coconspirators, 15:455.

Protection of terminally ill children.

For child’s benefit, ChC 1556.

Illustrative form, ChC 1557.

Making of, ChC 1557.

Notification, ChC 1557.

Revocation, ChC 1558.

Use of: in entirety, 15:450.

DEDUCTION.

Public salary, 14:135.

DEFAMATION.

Absolute privilege, 14:50.

Defined, 14:47.

Presumption of malice, 14:48.

Prosecutions, 15:443.

Qualified privilege, 14:49.

DEFAULT.

Bond: taking deposition of imprisoned witness, 15:258.

Installment payments of judgments, 32:895.

DEFENDANTS.

Application for review, CCrP 912.1.

Arraignment, CCrP 551.

Committed to mental institutions because of lack of capacity to stand trial, 15:211.

Defined, CCrP 934.

Discharge of, CCrP 897.

Discovery by, CCrP 716 et seq.

Indigent, CCrP 739.

Joinder of, CCrP 494.

Liability for costs, CCrP 887.

Presence of.

See PRESENCE OF DEFENDANT.

Right of appeal, CCrP 912.1.

Substitution of defendant by railroad employer, CCrP 551.1.

Surrender, CCrP 338.

DEFENSE.

Controlled substance possession.

Valid prescription as defense, 40:991.

Death resulting when claim of self-defense raised.

Full investigation required, 14:20.1.

Human trafficking victims, defenses to prosecution for certain offenses.

Crime against nature, 14:89, 14:89.2.

Prostitution, 14:82.

Limitation of, 14:127.

Of others: culpability, 14:22.

Sex offenses.

Prohibited sexual conduct between educator and student.

Certain defenses not allowed, 14:81.4.

Use of force or violence, 14:19.

Death resulting when claim of self-defense raised.

Full investigation required, 14:20.1.

DEFINITIONS.

Abandoned motor vehicle, 32:471.

Abandonment.

Adult protective services, 15:1503.

Abandons, 14:102.

Abortion, 14:87.

Aggravated criminal abortion by dismemberment, 14:32.9.1.

Abuse, 14:403, 14:403.2.

Adult protective services, 15:1503.

Child in need of care, ChC 603.

Access.

Computer-related crime, 14:73.1.

Access card, 14:67.3.

Access device.

Fraud, 14:70.2, 14:70.4.

Access software provider.

Child pornography, 14:81.1, 14:81.4.

Accident resulting in damage to a potable waterline.

Hit-and-run damaging by operation of watercraft, 14:99.1.

Active member of the United States armed forces.

Aggravated battery, 14:34.

Aggravated second degree battery, 14:34.7.

Second degree battery, 14:34.1.

Act of terrorism, 14:100.12.

Addict, 40:961.

Administer.

Prescription monitoring program, 40:1003.

Administration.

Prescription monitoring program, 40:1003.

Administration of criminal justice.

Registration of sex offenders, 15:541.

Administrative review body.

Child in need of care, ChC 603.

Administrator, 40:961.

Vehicle protection products, 32:1272.

Adult, 14:403.2.

Adult protective services, 15:1503.

Adulterant.

Screening, 14:102.25.

Adult protection agency, 14:403.2.

Adult protective services, 15:1503.

Advisory council.

Prescription monitoring program, 40:1003.

Aged person.

Theft, 14:67.21.

Agent, 40:961.

Aggravated offense.

Registration of sex offenders, 15:541.

Aggrieved person, 15:1302.

Agricultural movements, 32:401.

Air bag, 14:231.

Alcohol concentration.

Commercial drivers’ licenses, 32:414.2.

Alcoholic beverage, 14:93.10.

Alien student, 14:100.12.

All-terrain vehicle.

Motor vehicle dealers, 32:1252.

Ambulance.

Motor vehicle dealers, 32:1252.

Ammunition.

Fraudulent purchase of firearm and ammunition, 14:95.1.3.

Animal control agency, 14:102.12.

Another, 14:2.

Antique vehicle, 32:702.

Any other identifying information.

Fraud, 14:70.2.

Anything of value, 14:2, 14:101.1.

Apothecary, 40:961.

Appearance bond, 15:88.

Applicant.

Private contract security companies, 37:3272.

Appropriate authority.

Death of child, failure to report, 14:403.8.

School attendance required for driving privileges, 32:431.1.

Approved placement.

Interstate compact for the placement of children, ChC 1624.

Area of responsibility.

Motor vehicle dealers, 32:1252.

Armed security officer.

Private contract security companies, 37:3272.

Armored car company or armed courier company.

Private contract security companies, 37:3272.

Assault, 14:36.

Assault on a school teacher, 14:38.2.

Assessment.

Interstate compact for the placement of children, ChC 1624.

Attorney for a governmental entity.

Interception of communications, 15:1302.

Audiovisual recording function.

Unlawful operation of recording device, 14:223.9.

Aural transfer.

Interception of communications, 15:1302.

Authority, 32:471.

Authorized card user.

Anti-skimming act, 14:67.4.

Authorized emergency vehicle.

Motor vehicles, 32:1.

Authorized representative.

Towing vehicles from private property, 32:1736.

Authorized to be present on school premises.

Disruption of operation of school, 14:40.6.

Autocycle.

Motor vehicles, 32:1.

Auto hulk.

Motor vehicle titling, 32:702.

Automated sales suppression device, 47:1641.1.

Auto title company, 32:702.

Axle.

Motor vehicles, 32:1.

Axle group.

Motor vehicles, 32:1.

Badge.

False personation of a peace officer or firefighter, 14:112.1.

Battery, 14:33.

Bicycle.

Motor vehicles, 32:1.

Bicycle facility.

Motor vehicles, 32:1.

Bicycle lane.

Motor vehicles, 32:1.

Bicycle parking.

Motor vehicles, 32:1.

Bicycle path or trail.

Motor vehicles, 32:1.

Biological evidence.

DNA detection of sexual and violent offenders, 15:621.

Board office.

Public defenders, 15:143.

Boat.

Motor vehicle dealers, 32:1252.

Boat package.

Motor vehicle dealers, 32:1252.

Brake fluid, 32:621.

Branch manager.

Private contract security companies, 37:3272.

Branch office.

Private contract security companies, 37:3272.

Broker.

Motor vehicle dealers, 32:1252.

Used motor vehicle commission, 32:781.

Bureau, 15:576.

Bus.

Motor vehicles, 32:1.

Registration of sex offenders, 15:553.

Business district.

Motor vehicles, 32:1.

Cable operator.

Child pornography, 14:81.1, 14:81.4.

Cyberbullying, 14:40.7.

Call center.

Privileged communications, 15:477.2.

Campus, 14:403.1.

Carrying a firearm on school property, 14:95.2.

Cancellation, 32:401.

Cannabis, 40:961.

Capacity to consent.

Adult protective services, 15:1503.

Caregiver.

Adult protective services, 15:1503.

Caretaker.

Child in need of care, ChC 603.

Cruelty to infirmed, 14:93.3.

Death of child, failure to report, 14:403.8.

Cargo.

Motor vehicles, 32:1.

Carnival or amusement ride.

Registration of sex offenders, 15:553.

Carrier, 32:1502.

Case.

Public defenders, 15:174.

Case review hearing.

Child in need of care, ChC 603.

Certificate of salvage, 32:702.

Certification.

Inmate rehabilitation and workforce development, 15:1199.3.

Interstate compact for the placement of children, ChC 1624.

Chat room.

Registration of sex offenders, 15:541.

Social media, unlawful use or access, 14:91.5.

Chauffeur.

Motor vehicles, 32:1.

Chicken.

Cockfighting, 14:102.23, 14:102.24.

Child, 14:403.

Child in need of care, ChC 603.

Death of child, failure to report, 14:403.8.

Interstate compact for the placement of children, ChC 1624.

Substance abuse treatment program, 40:1098.2.

Child abuse and neglect case.

Attorney representation of children, ChC 552.

Indigent parent representation program, 15:185.2, ChC 572.

Child booster seat, 32:295.

Child care agency.

Child in need of care, ChC 603.

Child day care center property.

Controlled substances, 40:981.3.

Work release programs, 15:712.

Child pornography, 14:403.

Child in need of care, ChC 603.

Child predator.

Registration of sex offenders, 15:541.

Child restraint system, 32:295.

Child safety alarm.

Vehicles used to transport children to or from day care, 32:295.3.1.

Child sexual predator.

Registration of sex offenders, 15:541.

Sex offender assessment panel, 15:560.1.

Child welfare worker.

Assault on child welfare worker, 14:38.3.

Clean record.

Registration of sex offenders, 15:544.

Client.

Gambling, 14:90.3.

Cockfight, 14:102.23, 14:102.24.

Code imprint.

Legend drugs, 40:1237.

CODIS.

DNA detection of sexual and violent offenders, 15:603.

Louisiana repository for unidentified and missing persons information program, 15:653.

Collar.

Unlawful restraint of dogs, 14:102.26.

Collector, 32:442.

Combination of vehicles.

Motor vehicles, 32:1.

Commerce, 32:401.

Commercial driver’s license, 32:401.

Commercial film and photographic print processor, 14:403.

Child in need of care, ChC 603.

Commercial motor vehicle, 32:401.

Commercial sexual activity.

Child trafficking for sexual purposes, 14:46.3.

Human trafficking, 14:46.2.

Commission, 15:1096, 15:1098.2.

Motor vehicle dealers, 32:1252.

Used motor vehicle commission, 32:781.

Commissioner, 32:442, 32:702, 32:851.

Motor vehicles, 32:1.

Common carrier, 32:1502.

Communications common carrier, 15:1302.

Communist, 14:359.

Communist action organization, 14:359.

Communist front organization, 14:359.

Communist infiltrated organization, 14:359.

Communist organization, 14:359.

Communist propaganda, 14:390.1.

Community or territory.

Motor vehicle dealers, 32:1252.

Community service activities.

Domestic abuse battery, 14:35.3.

Computer.

Computer-related crime, 14:73.1.

Gambling, 14:90.3.

Computer network.

Computer-related crime, 14:73.1.

Gambling, 14:90.3.

Computer program.

Computer-related crime, 14:73.1.

Computer services.

Computer-related crime, 14:73.1.

Gambling, 14:90.3.

Computer software.

Computer-related crime, 14:73.1.

Gambling, 14:90.3.

Computer system.

Computer-related crime, 14:73.1.

Gambling, 14:90.3.

Conclusive presumption, 15:433.

Concurrent planning.

Child in need of care, ChC 603.

Connecting mechanism.

Motor vehicles, 32:1.

Construction aggregates.

Motor vehicle size, weight and load, 32:388.

Consummation.

Used motor vehicle dealers.

Rent with option-to-purchase program, 32:793.

Container, 32:621.

Contents, 15:1302.

Contraband, 14:402.

Firearms, disposal of, 40:1798.

Contract carrier, 32:1502.

Contract security company.

Private contract security companies, 37:3272.

Control, 40:961.

Controlled-access highway.

Motor vehicles, 32:1.

Controlled dangerous analogue, 40:961.

Controlled dangerous substance, 14:403.1, 40:961.

Controlled substance.

Prescription monitoring program, 40:1003.

Converter.

Motor vehicle dealers, 32:1252.

Convicted, 32:401.

Conviction, 15:576, 32:401.

Commercial drivers’ licenses, 32:414.2.

Registration of arson offenders, 15:562.1.

Conviction or other disposition adverse to the subject.

Registration of sex offenders, 15:541.

Conviction record.

Registration of sex offenders, 15:541.

Copper, 14:67.27.

Copper or other metals, 14:67.28.

Correctional facility.

Fire-raising, 14:204.1.

Correctional facility employee.

Fire-raising, 14:204.1.

Private correctional facilities act, 15:742.

Council.

Inmate rehabilitation and workforce development, 15:1199.3.

Counterfeit access device.

Fraud, 14:70.4.

Counterfeit controlled dangerous substance, 40:961.

Court-appointed or court-approved administrative body.

Child in need of care, ChC 603.

Court determination.

Registration of sex offenders, 15:541.

Court of competent jurisdiction.

Interception of communications, 15:1302.

Court officer.

Drivers’ license applications, 32:409.

False liens, filing against a law enforcement or court officer, 14:133.6.

Craft.

Inmate rehabilitation and workforce development, 15:1199.3.

Credit card, 14:67.22.

Crime, 14:7, CCrP 261.

Crime against the child.

Child in need of care, ChC 603.

Crime of violence, 14:2.

Criminal conduct, 14:8.

Criminal history record, 15:576.

Criminal history record information, 15:576.

Registration of sex offenders, 15:541.

Criminal instrument, 15:33.

Criminal justice agency, 15:576.

DNA detection of sexual and violent offenders, 15:603, 15:621.

Registration of sex offenders, 15:541.

Criminal justice information system, 15:576.

Criminal justice system, 15:576.

Criminal offense against a victim who is a minor.

Registration of sex offenders, 15:541.

Criminal street gang, 15:1404.

Criminal trespass, 14:63.

Critical witness.

Witness protection services, 15:1603.

Cross-walk.

Motor vehicles, 32:1.

Cruel, 14:102.

Crush or dismantle.

Junk vehicles, 32:1728.2.

Dangerous dog, 14:102.14.

Dangerous substance, 40:996.2.

Dangerous substance stop order, 40:996.2.

Dangerous weapon, 14:2.

Dealer, 32:702.

Motor vehicle dealers, 32:1252.

Weapons, 40:1781.

Dealer-operator.

Motor vehicle dealers, 32:1252.

Deface.

Criminal damage to historic buildings or landmarks, 14:56.5.

Defacing.

Criminal damage to historic buildings or landmarks, 14:56.5.

Defamation, 14:47.

Default.

Interstate compact for the placement of children, ChC 1624.

Used motor vehicle dealers.

Rent with option-to-purchase program, 32:793.

Delinquency, 14:92.1.

Deliver, 40:961.

Delivery, 40:961.

Dentist, 40:961.

Department, 15:1151, 32:401, 32:471, 32:621, 32:1502, 32:1713, ChC 603.

Motor vehicles, 32:1.

Depressant, 40:961.

Deputy secretary.

DNA detection of sexual and violent offenders, 15:603.

Designated successor.

Motor vehicle dealers, 32:1252.

Device-making equipment.

Fraud, 14:70.4.

Disabled person.

Identity theft, 14:67.16.

Theft, 14:67.21.

Disabled veteran.

Aggravated battery, 14:34.

Aggravated second degree battery, 14:34.7.

Second degree battery, 14:34.1.

Dismantler and parts recycler.

Used motor vehicle commission, 32:781.

Dismantler and parts recycler sales representative.

Used motor vehicle commission, 32:781.

Dismembered.

Aggravated criminal abortion by dismemberment, 14:32.9.1.

Dispense, 40:961.

Prescription monitoring program, 40:1003.

Dispenser.

Prescription monitoring program, 40:1003.

Dispensing.

Prescription monitoring program, 40:1003.

Display.

Material harmful to minors, 14:91.11.

Disposition.

Registration of arson offenders, 15:562.1.

Registration of sex offenders, 15:541.

Dissemination.

Registration of sex offenders, 15:541.

Distribute, 40:961.

Child pornography, 14:81.1, 14:81.4.

Hallucinogenic plants, 40:989.1.

Peace officer badges, unlawful production, distribution, manufacture or possession, 14:112.4.

Prescription monitoring program, 40:1003.

Prohibited plant products, 40:989.2.

Distribute a fraudulent postsecondary education degree.

Forgery, 14:72.5.

Distribution.

Prescription monitoring program, 40:1003.

Distributor, 32:361.1.

Legend drugs, 40:1237.

Motor vehicle dealers, 32:1252.

Distributor branch.

Motor vehicle dealers, 32:1252.

Distributor representative.

Motor vehicle dealers, 32:1252.

District, 15:1096.

District indigent defender fund, 15:143.

District office.

Indigent parent representation program, 15:185.2.

Public defenders, 15:143.

District public defender, 15:143.

Indigent parent representation program, 15:185.2.

Divided highway.

Motor vehicles, 32:1.

DNA, CCrP 572.

DNA detection of sexual and violent offenders, 15:603.

Louisiana repository for unidentified and missing persons information program, 15:653.

DNA record.

DNA detection of sexual and violent offenders, 15:603.

Louisiana repository for unidentified and missing persons information program, 15:653.

DNA sample.

DNA detection of sexual and violent offenders, 15:603.

Louisiana repository for unidentified and missing persons information program, 15:653.

Documentation demonstrating lawful presence in U.S., 14:100.12.

Driver.

Motor vehicles, 32:1.

Driver rehabilitation specialist, 32:401.

Driver’s license, 32:401.

Driver’s license division, 32:401.

Dropout.

School attendance as condition of driving privileges, 32:431.1.

Drug, 40:961.

Prescription monitoring program, 40:1003.

Drug dependent person, 40:961.

Drug Enforcement Administration, 40:961.

Drug offense, 32:401.

Drugs of concern.

Prescription monitoring program, 40:1003.

Drug treatment facility.

Controlled substances, 40:981.3.

Dummy axle.

Motor vehicles, 32:1.

Educator.

Molestation, 14:81.2.

Prohibited sexual conduct between educator and student, 14:81.4.

Electric personal assistive mobility device.

Motor vehicles, 32:300.2.

Electronic cash register.

Automated sales suppression devices, 47:1641.1.

Electronic communication.

Cyberstalking, 14:40.3.

Interception of communications, 15:1302.

Electronic communications service.

Interception of communications, 15:1302.

Electronic communications system.

Interception of communications, 15:1302.

Electronic mail.

Cyberstalking, 14:40.3.

Electronic mail service provider.

Computer-related crime, 14:73.1.

Electronic, mechanical, or other device or means, 15:1302.

Electronic questionnaire.

Prescription drugs, 40:1238.4.

Electronic signature.

Criminalistics laboratories, 15:499.

Electronic textual communication.

Computer-aided solicitation of a minor, 14:81.3.

Computer-aided solicitation of minor for sexual purposes, 14:81.3.

Electronic textual, visual, written, or oral communication.

Cyberbullying, 14:40.7.

Electronic ticket.

Traffic citations, 32:398.1.

Eligible defendant.

Prison substance abuse and rehabilitation pilot program, 15:828.3.

Employee.

Registration of sex offenders, 15:541.

Engage in a call.

Hands-free wireless telephone usage while driving, 32:300.6.

Minors, wireless telecommunications devices usage while driving, 32:300.7.

Enterprise.

Drug racketeering and related organizations, 15:1352.

Established place or established place of business.

Motor vehicle dealers, 32:1252.

E-ticket.

Traffic citations, 32:398.1.

Evidence-based practices.

Functional family therapy pilot program, 15:972.

Exclusion.

Medical assistance programs, unauthorized participation, 14:126.3.1.

Executive head, 32:1423.

Exhibition or display.

Material harmful to minors, 14:91.11.

Exploitation, 14:403.2.

Adult protective services, 15:1503.

Explosives.

Motor vehicles, 32:1.

Extortion, 14:66, 14:403.2.

Adult protective services, 15:1503.

F.A.C.E.S. laboratory.

Louisiana repository for unidentified and missing persons information program, 15:653.

Facility, 15:1096.

Substance abuse treatment program, 40:1098.2.

Factory branch.

Motor vehicle dealers, 32:1252.

Factory representative.

Motor vehicle dealers, 32:1252.

False imprisonment, 14:46.

Farmer, 32:401.

Farm tractor.

Motor vehicles, 32:1.

FBI.

DNA detection of sexual and violent offenders, 15:603.

Louisiana repository for unidentified and missing persons information program, 15:653.

Felony, 14:2.

Commercial drivers’ licenses, 32:414.2.

DNA detection of sexual and violent offenders, 15:603.

Felony-grade delinquent act.

DNA detection of sexual and violent offenders, 15:603.

Feticide, 14:32.5.

Final disposition.

Commercial drivers’ licenses, 32:414.2.

Financial institution.

Motor vehicle dealers, 32:1252.

Financial instrument.

Computer-related crime, 14:73.1.

Firearm.

Aggravated assault upon a utility service employee, 14:37.5.

Disposal by law enforcement agencies, 40:1798.

Reckless discharge at parade or demonstration, 14:95.2.2.

Supplying felon with a firearm, 14:95.1.1.

Weapons, 40:1781.

Firefighter.

False personation, 14:112.1.

Fire truck.

Motor vehicle dealers, 32:1252.

First offender.

Parole, 15:574.4.1.

Flag.

Flag burning, 14:116.1.

Flammable liquid.

Motor vehicles, 32:1.

Floor plan loan, 32:702.

Forensic anthropology.

Louisiana repository for unidentified and missing persons information program, 15:653.

Foreseeable, 14:2.

Forfeited.

Firearms, disposal of, 40:1798.

Forgery, 14:72.

Foster care.

Child in need of care, ChC 603.

Foster parent.

Child in need of care, ChC 603.

Franchise.

Motor vehicle dealers, 32:1252.

Fraud, force or coercion.

Human trafficking, 14:46.2.

Fraudulent postsecondary education degree.

Forgery, 14:72.5.

Freight, 32:1502.

Freight-carrying vehicle.

Motor vehicles, 32:1.

Funds.

Money laundering, 14:230.

Funeral procession, 32:300.3.

Gambling, 14:90.

Gaming operations.

Cheating and swindling, 14:67.18.

Gate fee.

Towing and storage, 32:1734.

Glass coating material, 32:361.1.

Global positioning monitoring system.

Bail and recognizance, CCrP 335.1.

Governing authority, 15:1096.

Graffiti.

Criminal damage to historic buildings or landmarks, 14:56.5.

Gross vehicle weight rating, 32:401.

Gross weight.

Motor vehicles, 32:1.

Habitually absent or tardy.

School attendance as condition of driving privileges, 32:431.1.

Habitual offender, 32:1472.

Hallucinogen, 40:961.

Hallucinogenic plant, 40:989.1.

Hands-free wireless telephone.

Usage while driving, 32:300.6.

Harboring or keeping.

Animal killing human being, 14:32.

Negligent injuring by dog or other animal, 14:39.

Hazardous materials, 32:1502.

Hazardous waste, 32:1502.

Health care.

Theft, 14:67.21.

Health care provider.

Medical advisory board, 40:1356.

Health practitioner, 14:403.

Child in need of care, ChC 603.

Height.

Motor vehicles, 32:1.

High pressure pneumatic tire.

Motor vehicles, 32:1.

Highway.

Live dog or cat, unlawful sale at certain locations, 14:102.27.

Motor vehicles, 32:1.

Historic building or landmark.

Criminal damage to historic buildings or landmarks, 14:56.5.

Homeopathic drug.

Hallucinogenic plants, 40:989.1.

Prohibited plant products, 40:989.2.

Home page.

Gambling, 14:90.3.

Home study.

Interstate compact for the placement of children, ChC 1624.

Homicide, 14:29.

Hotline.

Privileged communications, 15:477.2.

Hour.

Juvenile proceedings, mediation, ChC 439.

Household member.

Domestic abuse aggravated assault, 14:37.7.

Domestic abuse battery, 14:35.3.

Human-animal hybrid, 14:89.6.

Human organ, 14:101.1.

Hydrocarbon gas, 32:1601.

Imitation controlled dangerous substance, 40:961.

Immediate family.

Witness protection services, 15:1603.

Immediate family member.

Drivers’ license applications, 32:409.

Immediate precursor, 40:961.

Importer.

Weapons, 40:1781.

Impounded (animal), 14:102.12.

Incidental costs.

Vehicle protection products, 32:1272.

Indecent visual depiction.

Sexting, 14:81.1.1.

Indian tribe.

Interstate compact for the placement of children, ChC 1624.

Indigent defendant, 15:143.

Indigent defender, 15:143.

Indigent defender services program, 15:143.

Indigent parent representation, 15:185.2.

Indigent parent’s program, ChC 572.

Indirect compensation, 32:1713.

Informed consent.

Bail and recognizance, CCrP 335.1.

Inland waterway.

Hit and run damaging by operation of watercraft, 14:99.1.

INS, 14:100.12.

Installer, 32:361.1.

Instant message address.

Registration of sex offenders, 15:541.

Institutional abuse or neglect.

Child in need of care, ChC 603.

Institution of postsecondary education.

Registration of sex offenders, 15:541.

Instructor.

Private contract security companies, 37:3272.

Intellectual property.

Computer-related crime, 14:73.1.

Interactive computer service.

Child pornography, 14:81.1, 14:81.4.

Cyberbullying, 14:40.7.

Registration of sex offenders, 15:541.

Intercept, 15:1302.

Internet.

Gambling, 14:90.3.

Internet, virtual, street-level map.

Computer-related crime, 14:73.1.

Intersection.

Motor vehicles, 32:1.

Interstate commission for the placement of children.

Interstate compact for the placement of children, ChC 1624.

Interstate highway.

Motor vehicles, 32:1.

Speed limits, 32:266.

Intoxicating liquor, 32:1424.

Investigative or law enforcement officer, 15:1302.

Isolation.

Adult protective services, 15:1503.

Isomers, 40:961.

Issuer, 14:67.3.

Judge, 15:1302.

Judgment, 32:851.

Judicial determination.

Sex offender assessment panel, 15:560.1.

Junk vehicle, 32:1728.2.

Jurisdiction.

Interstate compact for the placement of children, ChC 1624.

Juvenile, 14:92.1.

Juvenile justice system, ChC 542.

Labeling, 32:621.

Labor.

Safe pregnancy for incarcerated women, 15:744.5.

Laned roadway or highway.

Motor vehicles, 32:1.

Large passenger vehicle.

Motor vehicles, 32:1.

Law enforcement agency.

Firearms, disposal of, 40:1798.

Law enforcement equipment.

Disarming of a peace officer, 14:34.6.

Law enforcement officer.

Compensation of off-duty law enforcement officers, 15:255.

Criminal instruments, 15:33.

Drivers’ license applications, 32:409.

False liens, filing against a law enforcement or court officer, 14:133.6.

Filing false complaints, 14:133.5.

Interference with law enforcement investigation, 14:329.

Malfeasance in office, 14:134.1.

Lease-bound mobile rig hauler, 32:861.

Lease facilitator.

Motor vehicle dealers, 32:1252.

Lease-purchase contract, 15:1096, 15:1098.2.

Legal custody, ChC 1511.

Legal risk placement.

Interstate compact for the placement of children, ChC 1624.

Legend drug, 40:961, 40:1237.

Length.

Motor vehicles, 32:1.

License, 32:401, 32:851.

Licensed dealer.

Fraudulent purchase of firearm and ammunition, 14:95.1.3.

Licensee.

Motor vehicle dealers, 32:1252.

Private contract security companies, 37:3272.

License fee, 32:401.

Licensing authority, 32:1421, 32:1442.

Light trailer.

Motor vehicles, 32:1.

Light transmission, 32:361.1.

Light vehicle, 32:401.

Livestock.

Animal killing human being, 14:32.

Negligent injuring by dog or other animal, 14:39.

Load.

Motor vehicles, 32:1.

Local law enforcement body.

Speed limits, 32:266.

Local municipal authority.

Motor vehicles, 32:1.

Local parish authority.

Motor vehicles, 32:1.

Loose material, 32:383.

Low pressure pneumatic tire.

Motor vehicles, 32:1.

Luminous reflectance, 32:361.1.

Machine gun.

Weapons, 40:1781.

Mandatory reporter, 14:403.

Child in need of care, ChC 603.

Manufacture, 40:961.

Hallucinogenic plants, 40:989.1.

Peace officer badges, unlawful production, distribution, manufacture or possession, 14:112.4.

Prohibited plant products, 40:989.2.

Manufacturer, 32:361.1, 32:702.

Motor vehicle dealers, 32:1252, 32:1268.

Weapons, 40:1781.

Manufacturer’s certificate, 32:702.

Marijuana, 40:961.

Marine dealer.

Motor vehicle dealers, 32:1252.

Marine motor.

Motor vehicle dealers, 32:1252.

Marine product.

Motor vehicle dealers, 32:1252.

Marine product line.

Motor vehicle dealers, 32:1252.

Materially false information.

Fraudulent purchase of firearm and ammunition, 14:95.1.3.

Medical assistance programs.

Unauthorized participation, 14:126.3.1.

Medical examiner.

Commercial driver’s licenses, 32:403.4.

Member of the clergy.

Child in need of care, ChC 603.

Member state.

Interstate compact for the placement of children, ChC 1624.

Mental abnormality.

Registration of sex offenders, 15:541.

Sex offender assessment panel, 15:560.1.

Mental health/social service practitioner, 14:403.

Child in need of care, ChC 603.

Mental retardation, CCrP 905.5.1.

Merchant.

Anti-skimming act, 14:67.4.

Metal tire.

Motor vehicles, 32:1.

Mini-truck.

Motor vehicles, 32:299.2.

Minor.

Material harmful to minors, 14:91.11.

School attendance as condition of driving privileges, 32:431.1.

Social media, unlawful use or access, 14:91.5.

Minor traffic violation.

Impounding of motor vehicles, 32:392.

Misdemeanor, 14:2.

Missing person.

Louisiana repository for unidentified and missing persons information program, 15:653.

Mobile electronic device, 32:851.

Mobile home.

Motor vehicles, 32:1.

Mobility aid.

Motor vehicles, 32:1.

Motion picture theater.

Unlawful operation of recording device, 14:223.9.

Motor carrier.

Motor vehicles, 32:1.

Motorcycle, 32:401.

Motor vehicles, 32:1.

Motor driven cycle, 32:401.

Motor vehicles, 32:1.

Motor home.

Motor vehicle dealers, 32:1252.

Motorized bicycle, 32:401.

Motor vehicles, 32:1.

Motor vehicle, 32:401, 32:851, 32:1601.

Aggravated assault with motor vehicle upon peace officer, 14:37.6.

Motor vehicle dealers, 32:1252.

Motor vehicles, 32:1.

Used motor vehicle commission, 32:781, 32:801.

Motor vehicle crusher.

Used motor vehicle commission, 32:781.

Motor vehicle lessor.

Motor vehicle dealers, 32:1252.

Motor vehicle lessor agent.

Motor vehicle dealers, 32:1252.

Motor vehicle lessor franchisor.

Motor vehicle dealers, 32:1252.

Motor vehicle liability policy, 32:900.

Motor vehicle of historic or special interest, 32:442.

Motor vehicle salesman.

Motor vehicle dealers, 32:1252.

Motor vehicle size, weight and load.

Multiple violation of provisions, 32:388.1.

Muffler.

Weapons, 40:1781.

Multiple-lane highway.

Motor vehicles, 32:1.

Municipality.

Motor vehicles, 32:1.

Narcotic drug, 32:1425, 40:961.

National recreational products shows, 32:1256.2.

Neglect, 14:403, 14:403.2.

Adult protective services, 15:1503.

Child in need of care, ChC 603.

Newborn.

Child in need of care, ChC 603.

New motor vehicle.

Dealers, 32:1252.

New recreational product.

Motor vehicle dealers, 32:1252.

New specialty vehicle.

Motor vehicle dealers, 32:1252.

Nonconsensual storage, 32:1713.

Nonconsensual towing, 32:1713.

Nonconviction data.

Registration of sex offenders, 15:541.

Noncustodial parent.

Interstate compact for the placement of children, ChC 1624.

Nonmember state.

Interstate compact for the placement of children, ChC 1624.

Nonresident.

Regional recreational products shows, 32:1256.1.

Non-resident, 32:851.

Non-resident alien, 14:100.12.

Non-resident’s operating privileges, 32:851.

Nonstudent.

Carrying a firearm on school property, 14:95.2.

Normal business hours.

Towing and storage, 32:1734.

Notice of residential placement.

Interstate compact for the placement of children, ChC 1624.

Obligor.

Child support, 14:75.

Offender, 15:1174.

Offense against peace officer.

Registry of violent offenses against peace officers, 15:642.

Offense involving arson.

Registration of arson offenders, 15:562.1.

Online identifier.

Registration of sex offenders, 15:541.

Operator, 32:851.

Motor vehicles, 32:1.

Opiate, 40:961.

Opium poppy, 40:961.

Oral communication, 15:1302.

Organization, 14:359.

Organizational or youth activity provider.

Child in need of care, ChC 603.

Organizer.

National recreational products shows, 32:1256.2.

Other specified offense.

DNA detection of sexual and violent offenders, 15:603.

Other suitable individual.

Child in need of care, ChC 603.

Out-of-state offender.

Registration of sex offenders, 15:541.

Out-of-state offense.

Registration of sex offenders, 15:541.

Oversight agency.

Medical assistance programs, unauthorized participation, 14:126.3.1.

Owner, 14:223.1, 32:851, 32:1713.

Animal killing human being, 14:32.

Motor vehicles, 32:1.

Negligent injuring by dog or other animal, 14:39.

Unlawful restraint of dogs, 14:102.26.

Owner-operator.

Junk vehicles, 32:1728.2.

Parade.

Reckless discharge of firearm, 14:95.2.2.

Parent.

Substance abuse treatment program, 40:1098.2.

Parish, 15:1098.2.

Park.

Motor vehicles, 32:1.

Parking.

Motor vehicles, 32:1.

Parking area.

Motor vehicles, 32:1.

Towing vehicles from private property, 32:1736.

Parking space.

Towing vehicles from private property, 32:1736.

Partial birth abortion, 14:32.10, 14:32.11.

Participating parish, 15:1096, 15:1098.2.

Participation.

Medical assistance programs, unauthorized participation, 14:126.3.1.

Parts car, 32:442.

Passenger car.

Motor vehicles, 32:1.

Patient.

Prescription monitoring program, 40:1003.

Pattern of criminal gang activity, 15:1404.

Pattern of racketeering activity.

Drug racketeering and related organizations, 15:1352.

Pavement structure.

Motor vehicles, 32:1.

Payment.

Medical assistance programs, unauthorized participation, 14:126.3.1.

Payment card.

Anti-skimming act, 14:67.4.

Peace officer.

Disarming of a peace officer, 14:34.6.

False personation, 14:112.1.

Money laundering, 14:230.

Peace officer badges, unlawful production, distribution, manufacture or possession, 14:112.4.

Registry of violent offenses against peace officers, 15:642.

Pedestrian.

Motor vehicles, 32:1.

Peer-to-peer network.

Social media, unlawful use or access, 14:91.5.

Pen register, 15:1302.

Perishable products.

Impounding of motor vehicles, 32:392.

Permanency hearing.

Child in need of care, ChC 603.

Permanently incapacitated inmate.

Medical parole program, 15:574.20.

Permanent placement.

Child in need of care, ChC 603.

Permit.

Louisiana truck center, 32:390.21.

Permit period, 32:621.

Person, 14:2, 14:67.3, 14:403.1, 15:1302, 32:621, 32:702, 32:851, 32:1502, 40:961.

Child in need of care, ChC 603.

Mortgage fraud, 14:71.3.

Motor vehicle dealers, 32:1252.

Private contract security companies, 37:3272.

Person in a position of public authority.

Bribery, 14:118.

Phantom-ware.

Automated sales suppression devices, 47:1641.1.

Physical custody, ChC 1511.

Physical restraint.

Safe pregnancy for incarcerated women, 15:744.5.

Physician.

Aggravated criminal abortion by dismemberment, 14:32.9.1.

Partial birth abortion, 14:32.10, 14:32.11.

Placement.

Interstate compact for the placement of children, ChC 1624.

Place of business.

Used motor vehicle commission, 32:781.

PMP.

Prescription monitoring program, 40:1003.

Pneumatic tire.

Motor vehicles, 32:1.

Police officer.

Motor vehicles, 32:1.

Policing authority, 32:471.

Poppy straw, 40:961.

Pornographic or sexually explicit materials.

Supervised release of sex offenders, 15:561.5.

Pornography involving juveniles.

Child pornography, 14:81.1, 14:81.4.

Position of public authority, 14:2.

Postpartum.

Safe pregnancy for incarcerated women, 15:744.5.

Potable waterline.

Hit and run damaging by operation of watercraft, 14:99.1.

Power cycle, 32:401.

Practitioner, 40:961.

Predatory.

Registration of sex offenders, 15:541.

Premises.

Work release programs, 15:712.

Prenatal neglect.

Child in need of care, ChC 603.

Prescribe, 40:961.

Prescriber.

Prescription monitoring program, 40:1003.

Prescription, 40:961.

Prescription monitoring information, 40:1003.

Prescription monitoring program, 40:1003.

Preventive alcoholism and addiction counseling.

Substance abuse treatment program, 40:1098.2.

Principal corporate officer.

Private contract security companies, 37:3272.

Prison.

Safe pregnancy for incarcerated women, 15:744.5.

Prisoner.

Safe pregnancy for incarcerated women, 15:744.5.

Prison operator.

Safe pregnancy for incarcerated women, 15:744.5.

Private carrier, 32:1502.

Private child placing agency.

Interstate compact for the placement of children, ChC 1624.

Private correctional facility, 15:742.

Private road or driveway.

Motor vehicles, 32:1.

Private security business, 37:3272.

Private seller.

Fraudulent purchase of firearm and ammunition, 14:95.1.3.

Privileged communication.

Citizens hotline, 15:477.2.

Procedure.

Prescription monitoring program, 40:1003.

Proceeds.

Money laundering, 14:230.

Processing fee.

Used motor vehicle dealers.

Rent with option-to-purchase program, 32:793.

Produce.

Child pornography, 14:81.1, 14:81.4.

Peace officer badges, unlawful production, distribution, manufacture or possession, 14:112.4.

Produce or manufacture fraudulent postsecondary education degree.

Forgery, 14:72.5.

Producer.

Regional recreational products shows, 32:1256.1.

Production, 40:961.

Hallucinogenic plants, 40:989.1.

Prohibited plant products, 40:989.2.

Product line.

Regional recreational products shows, 32:1256.1.

Products once loaded which become indivisible.

Impounding of motor vehicles, 32:392.

Product specialist.

National recreational products shows, 32:1256.2.

Program.

Attorney representation of children, ChC 552.

Inmate rehabilitation and workforce development, 15:1199.3.

Prohibited plant, 40:989.2.

Proof of financial responsibility, 32:851.

Proper food, 14:102.

Properly fitted.

Unlawful restraint of dogs, 14:102.26.

Proper means.

Computer-related crime, 14:73.1.

Proper shelter, 14:102.

Property, 14:2.

Computer-related crime, 14:73.1.

Proper veterinary care, 14:102.

Proper water, 14:102.

Prosecuting attorney.

Witness protection services, 15:1603.

Prostitution, 14:82.

Protected person.

Testimony taken outside courtroom, 15:283.

Protective services.

Adult protective services, 15:1503.

Provider.

Medical assistance programs, unauthorized participation, 14:126.3.1.

Provisional placement.

Interstate compact for the placement of children, ChC 1624.

Public child placing agency.

Interstate compact for the placement of children, ChC 1624.

Public defender, 15:143.

Public defender services, 15:143.

Public employee, 14:2.

Bribery, 14:118.

Public housing authority property.

Controlled substances, 40:981.3.

Public office, 14:2.

Public officer, 14:2.

Bribery, 14:118.

Public official, 14:122.2.

Public or retail motor vehicle auction.

Used motor vehicle commission, 32:781.

Public park or recreational facility.

Sex offenders, 14:91.2.

Public possession.

Alcoholic beverages, 14:93.10.

Purchase.

Alcoholic beverages, 14:93.10.

Quadrum axle.

Motor vehicles, 32:1.

Qualified professional.

Substance abuse treatment program, 40:1098.2.

Qualified sex offender program.

Molestation, 14:81.2.

Qualifying agent.

Private contract security companies, 37:3272.

Racketeering activity.

Drug racketeering and related organizations, 15:1352.

Radio signal.

Funds transfers, illegal, 14:70.8.

Railroad.

Motor vehicles, 32:1.

Railroad grade crossing violation.

Commercial drivers’ licenses, 32:414.2.

Railroad sign or signal.

Motor vehicles, 32:1.

Railroad track materials.

Theft of copper or other metals, 14:67.28.

Railroad train.

Motor vehicles, 32:1.

Rally.

Regional recreational products shows, 32:1256.1.

Rape, 14:41.

Reasonable efforts.

Child in need of care, ChC 603.

Receiving state.

Interstate compact for the placement of children, ChC 1624.

Reckless or criminally negligent.

Reckless discharge of firearm at parade or demonstration, 14:95.2.2.

Recreational facility.

Sex offenders, 14:91.2.

Recreational products.

Motor vehicle dealers, 32:1252.

Recreational products dealer.

Motor vehicle dealers, 32:1252.

Recreational vehicle.

Motor vehicle dealers, 32:1252.

Re-encoder.

Anti-skimming act, 14:67.4.

Regional defense service center.

Public defenders, 15:164.

Regional director.

Public defenders, 15:143.

Regional office.

Public defenders, 15:143.

Regional recreational products show, 32:1256.1.

Registrant.

Private contract security companies, 37:3272.

Registration, 32:851.

Registration card.

Private contract security companies, 37:3272.

Regular operation.

Motor vehicles, 32:1.

Relative.

Interstate compact for the placement of children, ChC 1624.

Religious building, 14:67.27.

Religious building property.

Controlled substances, 40:981.3.

Removal.

Child in need of care, ChC 603.

Rental consumer.

Used motor vehicle dealers, 32:793.

Rental-purchase agreement.

Used motor vehicle dealers, 32:793.

Rent-to-own dealer.

Used motor vehicle dealers, 32:793.

Residence.

Registration of arson offenders, 15:562.1.

Registration of sex offenders, 15:541.

Residence district.

Motor vehicles, 32:1.

Residential facility.

Interstate compact for the placement of children, ChC 1624.

Residential mortgage lending activity.

Mortgage fraud, 14:71.3.

Residential mortgage loan.

Mortgage fraud, 14:71.3.

Restraint.

Safe pregnancy for incarcerated women, 15:744.5.

Unlawful restraint of dogs, 14:102.26.

Restrictive rating, 14:330.

Retail establishment.

Organized retail theft, 14:67.25.

Retail property.

Organized retail theft, 14:67.25.

Retail property fence.

Organized retail theft, 14:67.25.

Retail sale.

Motor vehicle dealers, 32:1252.

Revenue.

Indigent parent representation, 15:185.2.

Public defenders, 15:143.

Revocation, 32:401.

Revoked access card, 14:67.3.

Right of way.

Live dog or cat, unlawful sale at certain locations, 14:102.27.

Motor vehicles, 32:1.

Road tractor.

Motor vehicles, 32:1.

Roadway.

Motor vehicles, 32:1.

Rotary traffic island.

Motor vehicles, 32:1.

Rule.

Interstate compact for the placement of children, ChC 1624.

Safety glass, 32:360.

Safety plan.

Child in need of care, ChC 603.

Safety zone.

Motor vehicles, 32:1.

Sale at retail.

Motor vehicle dealers, 32:1252.

Salesman, 32:702.

Salvage pool or salvage disposal sale.

Used motor vehicle commission, 32:781.

Satellite warranty and repair center.

Motor vehicle dealers, 32:1252.

Scanning device.

Anti-skimming act, 14:67.4.

School, 14:403.1.

Assault on a school teacher, 14:38.2.

Battery of a school teacher, 14:34.3.

Carrying a firearm on school property, 14:95.2.

Controlled substances, 40:981.3.

Disruption of operation of school, 14:40.6.

Prohibited sexual conduct between educator and student, 14:81.4.

Registration of sex offenders, 15:541.

School attendance as condition of driving privileges, 32:431.1.

Substance abuse treatment program, 40:1098.2.

School board.

School attendance as condition of driving privileges, 32:431.1.

School bus.

Carrying a firearm on school property, 14:95.2.

Motor vehicles, 32:1.

School premises.

Disruption of operation of school, 14:40.6.

School property.

Controlled substances, 40:981.3.

Sex offenders, 14:91.2.

Work release programs, 15:712.

School-sponsored function.

Disruption of operation of school, 14:40.6.

Scrap metal processor.

Used motor vehicle commission, 32:781.

Seat belt.

Motor vehicles, 32:1.

Secondary manufacturer.

Motor vehicle dealers, 32:1252.

Secretary, 15:1151, 40:961.

Secure enclosure, 14:102.12.

Security officer.

Private contract security companies, 37:3272.

Security operations manager.

Private contract security companies, 37:3272.

Seized.

Firearms, disposal of, 40:1798.

Self-generated revenue.

Indigent parent representation, 15:185.2.

Public defenders, 15:143.

Self-neglect, 14:403.2.

Adult protective services, 15:1503.

Seller, 32:361.1.

Semitrailer.

Motor vehicles, 32:1.

Sending state.

Interstate compact for the placement of children, ChC 1624.

Serial sexual offender, 15:536.

Serious bodily injury.

Aggravated second degree battery, 14:34.7.

Animal attack, 14:102.12.

Drivers’ licenses, 32:402.

Harboring animal that has bitten a person, 14:102.22.

School buses, passing, 32:80.

Second degree battery, 14:34.1.

Stop signs and yield signs, 32:123.

Serious traffic violation.

Commercial drivers’ licenses, 32:414.2.

Server.

Gambling, 14:90.3.

Service member’s permanent duty station.

Interstate compact for the placement of children, ChC 1624.

Service member’s state of legal residence.

Interstate compact for the placement of children, ChC 1624.

Service region.

Public defenders, 15:143.

Sex offender.

Parole, 15:574.4.3.

Sex offender programs.

Prisons and prisoners, 15:828.

Sex offense, 15:542.

Bail and recognizance, CCrP 330.2.

Registration of sex offenders, 15:541.

Sexual abuse, 14:403.

Adult protective services, 15:1503.

Sexual battery, 14:43.1.

Sexual conduct.

Computer-aided solicitation of minor for sexual purposes, 14:81.3.

Sexual intercourse.

Carnal knowledge, 14:80.

Prohibited sexual conduct between educator and student, 14:81.4.

Sexually explicit conduct.

Sexting, 14:81.1.1.

Sexually violent predator.

Registration of sex offenders, 15:541.

Sex offender assessment panel, 15:560.1.

Sexual offender, 15:536.

Sexual offense against a victim who is a minor.

Registration of sex offenders, 15:541.

Sexual performance.

Child pornography, 14:81.1, 14:81.4.

Sexual predator commission.

Registration of sex offenders, 15:541.

Shared use trail.

Motor vehicles, 32:1.

Shoulder.

Motor vehicles, 32:1.

Sidewalk.

Motor vehicles, 32:1.

Silencer.

Weapons, 40:1781.

Single axle.

Motor vehicles, 32:1.

Single axle weight.

Motor vehicles, 32:1.

Skilled craftsman.

Inmate rehabilitation and workforce development, 15:1199.3.

Smoke.

Smoking in motor vehicles, 32:300.4.

SNAP benefit access device.

Unauthorized use of supplemental nutritional assistance program benefits, 14:68.2.

SNAP benefits.

Unauthorized use of supplemental nutritional assistance program benefits, 14:68.2.

Social networking web site.

Prisoners, establishment of accounts on social media, 14:405.

Registration of sex offenders, 15:541.

Social media, unlawful use or access, 14:91.5.

Solid dosage forms.

Legend drugs, 40:1237.

Special permit.

Motor vehicles, 32:1.

Special permit applicant.

Motor vehicles, 32:1.

Specialty vehicle.

Motor vehicle dealers, 32:1252.

Specialty vehicle dealer.

Motor vehicle dealers, 32:1252.

Sponsor.

National recreational products shows, 32:1256.2.

Stand.

Motor vehicles, 32:1.

Standing.

Motor vehicles, 32:1.

State, 14:2, 32:851, 40:961.

Interstate compact for the placement of children, ChC 1624.

State court.

Interstate compact for the placement of children, ChC 1624.

State maintained highway.

Motor vehicles, 32:1.

State police.

DNA detection of sexual and violent offenders, 15:603.

State public defender, 15:143.

Steering axle.

Motor vehicles, 32:1.

Stimulant, 40:961.

Stolen retail property.

Organized retail theft, 14:67.25.

Stop.

Motor vehicles, 32:1.

Stopping.

Motor vehicles, 32:1.

Strangulation.

Domestic abuse battery, 14:35.3.

Street.

Motor vehicles, 32:1.

Street cruiser, 32:455.

Street rod, 32:452.

Student, 14:403.1.

Assault on a school teacher, 14:38.2.

Battery of a school teacher, 14:34.3.

Disruption of operation of school, 14:40.6.

Prohibited sexual conduct between educator and student, 14:81.4.

Student at an institution of postsecondary education.

Registration of sex offenders, 15:541.

Subsidiary.

Motor vehicle dealers, 32:1252.

Substance Abuse Prevention Team, 14:403.1.

Substandard width lane.

Bicycles, 32:1.

Subversive organization, 14:359.

Subversive person, 14:359.

Sun screening device, 32:361.1.

Supervision.

Interstate compact for the placement of children, ChC 1624.

Support obligation.

Child support, 14:75.

Surveillance, accounting, inventory, or monitoring system.

Tampering, 14:110.3.

Suspension, 32:401.

Tagged for removal.

Towing vehicles from private property, 32:1736.

Tandem axle.

Motor vehicles, 32:1.

Tandem axle weight.

Motor vehicles, 32:1.

Tandem truck.

Motor vehicles, 32:1.

Task force.

Inmate rehabilitation and workforce development, 15:1199.3.

Taxicab.

First degree murder, 14:30.

Registration of sex offenders, 15:553.

Teacher.

Disruption of operation of school, 14:40.6.

Teaching or child care provider, 14:403.

Child in need of care, ChC 603.

Technical violation.

Parole, 15:574.9.

Probation, CCrP 900.

Telecommunication device.

Sexting, 14:81.1.1.

Telecommunications service.

Child pornography, 14:81.1, 14:81.4.

Cyberbullying, 14:40.7.

Terminally ill inmate.

Medical parole program, 15:574.20.

Textual, visual, written, or oral communication.

Indecent behavior with juveniles, 14:81.

Theft, 14:67.

Through highway.

Motor vehicles, 32:1.

Total loss, 32:702.

Tow, 32:1713.

Tow truck, 32:1713.

Tow truck owner or operator, 32:1713.

Tracking device.

Offenses affecting the public, 14:323.

Traffic.

Motor vehicles, 32:1.

Traffic control device.

Motor vehicles, 32:1.

Traffic control signal.

Motor vehicles, 32:1.

Trailer.

Motor vehicle dealers, 32:1252.

Motor vehicles, 32:1.

Transaction data.

Automated sales suppression devices, 47:1641.1.

Transaction report.

Automated sales suppression devices, 47:1641.1.

Transfer.

Fraud, 14:70.4.

Weapons, 40:1781.

Transmit.

Sexting, 14:81.1.1.

Transportation of passengers for hire or fee, 32:401.

Transport vehicle, 32:1502.

Trap and trace device, 15:1302.

Treatment.

Substance abuse treatment program, 40:1098.2.

Tridum axle.

Motor vehicles, 32:1.

Tridum axle weight.

Motor vehicles, 32:1.

Truck.

Motor vehicles, 32:1.

Truck-tractor.

Motor vehicles, 32:1.

Turning path.

Motor vehicles, 32:1.

Turning track width.

Motor vehicles, 32:1.

Type II school bus.

Motor vehicles, 32:1.

Type I school bus.

Motor vehicles, 32:1.

Ultimate purchaser.

Motor vehicle dealers, 32:1252.

Used motor vehicle commission, 32:781.

Ultimate user, 40:961.

Unauthorized peace officer badge, 14:112.4.

Unauthorized possession of anhydrous ammonia, 14:67.19.1.

Unborn child, 14:2.

Aggravated criminal abortion by dismemberment, 14:32.9.1.

Unidentified human remains.

Louisiana repository for unidentified and missing persons information program, 15:653.

Unsolicited bulk electronic mail.

Computer-related crime, 14:73.1.

Urban district.

Motor vehicles, 32:1.

Used building component.

Theft, 14:67.23.

Used fire truck.

Used motor vehicle commission, 32:781.

Used marine dealer.

Motor vehicle dealers, 32:1252.

Used marine product.

Motor vehicle dealers, 32:1252.

Used marine product facility.

Motor vehicle dealers, 32:1252.

Used motorcycle or all-terrain vehicle.

Motor vehicle dealers, 32:1252.

Used motorcycle or all-terrain vehicle dealer.

Motor vehicle dealers, 32:1252.

Used motorcycle or all-terrain vehicle facility.

Motor vehicle dealers, 32:1252.

Used motor vehicle.

Motor vehicle dealers, 32:1252.

Used motor vehicle commission, 32:781.

Used motor vehicle dealer.

Motor vehicle dealers, 32:1252.

Used motor vehicle commission, 32:781.

Used motor vehicle facility.

Motor vehicle dealers, 32:1252.

Used motor vehicle salesperson.

Used motor vehicle commission, 32:781.

Used recreational vehicle.

Motor vehicle dealers, 32:1252.

Used recreational vehicle dealer.

Motor vehicle dealers, 32:1252.

Used recreational vehicle facility.

Motor vehicle dealers, 32:1252.

Used wrecker.

Used motor vehicle commission, 32:781.

User, 32:702.

Utility.

Theft of utility property, 14:67.24.

Utility property.

Theft of utility property, 14:67.24.

Utility service.

Aggravated assault upon a utility service employee, 14:37.5.

Utility service employee.

Aggravated assault upon a utility service employee, 14:37.5.

Valid physician-patient relationship.

Prescription drugs, 40:1238.4.

Value.

Organized retail theft, 14:67.25.

Vehicle, 32:702.

Child safety alarms, 32:295.3.1.

Motor vehicle dealers, 32:1252.

Motor vehicles, 32:1.

Vehicle mechanical breakdown insurance policy.

Vehicle protection products, 32:1272.

Vehicle protection product, 32:1272.

Vehicle protection product warrantor, 32:1272.

Vehicle protection product warranty, 32:1272.

Venture.

Child trafficking for sexual purposes, 14:46.3.

Vicious dog, 14:102.15.

Video game.

Material harmful to minors, 14:91.11.

Voluntarily surrender.

Bail and recognizance, CCrP 334.2.

Voluntary transfer of custody, ChC 1511.

Warranty holder.

Vehicle protection products, 32:1272.

Warranty reimbursement insurance policy.

Vehicle protection products, 32:1272.

Water-damaged vehicle.

Used motor vehicle commission, 32:781.

Weights and standards police officer.

Motor vehicles, 32:1.

Whoever, 14:2.

Wholesale motor vehicle auction.

Used motor vehicle commission, 32:781.

Width.

Motor vehicles, 32:1.

Wire.

Funds transfers, illegal, 14:70.8.

Wire communication, 15:1302.

Wireless communications device.

Minors, wireless telecommunications devices usage while driving, 32:300.7.

Text messaging prohibited while operating motor vehicle, 32:300.5.

Wireless router system.

Unauthorized use for purpose of accessing child pornography, 14:73.8.

Witness.

Protection services, 15:1603.

Worker.

Registration of sex offenders, 15:541.

Workforce development work release.

Inmate rehabilitation and workforce development, 15:1199.3.

World communist movement, 14:359.

World wide web.

Gambling, 14:90.3.

Wrecker.

Motor vehicle dealers, 32:1252.

Write, send, or read a text-based communication.

Minors, wireless telecommunications devices usage while driving, 32:300.7.

Text messaging prohibited while operating motor vehicle, 32:300.5.

Youth center, 15:1099.2.

Zapper.

Automated sales suppression devices, 47:1641.1.

DEFRAUD.

Intent to: criminal damage to property, 14:57.

DELAYED ACTION INCENDIARY DEVICES.

Manufacture, possession; penalty, 14:54.2.

DELINQUENCY.

Academic plan for children committed to department of public safety and corrections, ChC 905.1.

Accused: constitutional rights, ChC 808.

Adjudication.

By court, ChC 882.

Grounds for continued custody prior to, ChC 820.

Order, ChC 884.

Severance.

Of causes, ChC 873.

Of individual cases, ChC 874.

Vacation: grounds, ChC 887.

Adjudication hearing.

Exclusion of witnesses, ChC 879.

Order, ChC 878.

Presence, ChC 879.

Bail.

Cancellation of bond, ChC 829.

Continued custody pending, ChC 886.

Modification, ChC 830.

Orders: review, ChC 831.

Protection of investigation reports, ChC 877.

Right to, ChC 823.

Setting: criteria, ChC 824.

Bill of particulars.

Inconsistent or limiting allegations: effect, ChC 871.

Motion for, ChC 870.

Burden of proof, ChC 883.

Child taken into custody: place of detention, ChC 815.

Competency commission.

Appointment, ChC 834.

Information to be provided to, ChC 834.1.

Qualifications, ChC 834.

Report: filing, ChC 835.

Complaint.

Verified.

Execution, ChC 813.

Filing, ChC 813.

Confessions, admissibility of, ChC 881.1.

Continued custody hearing, ChC 821.

Time limitations, ChC 819.

Contributing to, 14:92, 14:92.1.

Counsel: notice of right to: form, ChC 848.

Criminal prosecution.

Conduct of transfer hearing, ChC 859.

Transfers for prosecution, ChC 857.

Motions, ChC 858.

Custody.

Continued: place of prior to adjudication, ChC 822.

Release, ChC 817.

Defined, 14:92.1.

Detention.

After transfer, ChC 864.

Before transfer, ChC 864.

Continued custody pending, ChC 886.

Detention center: record: access, ChC 816.

Discovery, ChC 866.

Disposition, ChC 892 to 916.

Academic plan for children committed to department of public safety and corrections, ChC 905.1.

Alternative disposition, ChC 896.1.

Contents of judgment, ChC 903.

Continued custody pending, ChC 886.

Deferred disposition, ChC 896.

Entry of judgment, ChC 903.

Evidence at hearing, ChC 893.

Felony-grade delinquent acts.

Duration of disposition, ChC 898.

Expungement of records, ChC 918.

Mandatory disposition for certain crimes, ChC 897.1.

Maximum period of imprisonment, ChC 898.

Optional dispositions, ChC 897.

Transitional plan, ChC 897.1.

Guidelines generally, ChC 901.

Immediate treatment needed, ChC 893.

Insanity finding.

Commitment to mental institution, ChC 895.

Duties of court, ChC 894.

Modification of mental health commitment, ChC 916.

Review hearings required, ChC 906.

Least restrictive disposition standard, ChC 901.

Misdemeanor-grade delinquent acts.

Duration of disposition, ChC 900.

Expungement of records, ChC 918.

Maximum term of imprisonment, ChC 900.

Optional dispositions, ChC 899.

Modification.

Authority of court, ChC 909.

Child in custody of department of public safety and corrections, ChC 911.

Grievance procedure while under commitment order, ChC 912.

Mental health commitment, ChC 916.

Motion procedure, ChC 910.

Probation violations.

Limitations on reinstatement of original disposition, ChC 915.

Revocation, ChC 913.

Sanctions, ChC 914.

Parties present at hearing, ChC 902.

Permanency planning, ChC 907.

Physical and mental examination: costs, ChC 888.

Disclosure of report, ChC 889.

Progress reports to court, ChC 905.

Standard of care by department of public safety and corrections, ChC 908.

Supervision fees for probation and parole, ChC 901.1.

Suspension of proceedings for deferred disposition, ChC 896.

Testing for sexually transmitted diseases, for sexual offense, ChC 908.1.

Time for hearing, ChC 892.

Transmission of judgment to department of public safety and corrections, ChC 904.

Driving privileges: denial of, ChC 885.

Evidence, ChC 881.

Access, ChC 861.

Motion to suppress, ChC 872.

Right to present, ChC 880.

Examinations.

Medical, ChC 860, 867.

Psychiatric, ChC 860, 867.

Psychological, ChC 860, 867.

Sensory, ChC 860, 867.

Expungement of records, ChC 917 to 922.

Applicable records, ChC 918.

Effect of order, ChC 922.

Grounds, ChC 918.

Motion procedure, ChC 919.

Order of expungement.

Agency records, ChC 921.

Court records, ChC 920.

Legal effect, ChC 922.

Persons who may make motion, ChC 917.

Functional family therapy pilot program, 15:971 to 15:974.

Creation, 15:973.

Defined terms, 15:972.

Eligibility, 15:974.

Legislative intent, 15:971.

Purpose of, 15:971.

Gang and juvenile delinquency prevention.

Advisory boards.

Composition, 15:1424.

Identification procedures, ChC 818.

Informal adjustment agreement.

Availability, ChC 839.

Effect, ChC 841.

Form, ChC 840.

Insanity plea: appointment of sanity commission, ChC 869 to 869.3.

Juvenile Delinquency and Gang Prevention Act, 15:1421 et seq.

Medical treatment of children: costs, ChC 868.

Mental capacity.

Determination to proceed, ChC 836.

Procedure after determination, ChC 837.

Procedure when regained, ChC 838.

Mental examinations, ChC 833.

Mental incapacity to proceed.

Insanity finding at disposition.

Commitment to mental institution, ChC 895.

Duties of court, ChC 894.

Modification of mental health commitment, ChC 916.

Review hearings required, ChC 906.

Manner raised: effect, ChC 832.

Misdemeanor-grade delinquent acts.

Disposition for.

Duration or term of imprisonment, ChC 900.

Expungement of records, ChC 918.

Optional disposition, ChC 899.

Onset of jeopardy, ChC 811.

Petition.

Amendment, ChC 846.

Answer, ChC 856.

Appearance to answer: advice of rights, ChC 855.

Time, ChC 854.

Authority to file, ChC 842.

Child in custody: time for filing, ChC 843.

Contents, ChC 845.

Dismissal, ChC 876.

Form, ChC 844.

Service, ChC 847.

Preadjudication: requests for relief: general provisions, ChC 865.

Predisposition report.

Contents, ChC 890.

Disclosure, ChC 891.

Proceedings.

Motions to dismiss, ChC 875.

Penalties for contempt; children, ChC 1509.1.

Release.

Conditions, ChC 826.

Violation, ChC 828.

From continued custody: judgment of, ChC 827.

Reports: access, ChC 861.

Restricted driver’s license, ChC 885.

Right to counsel, ChC 809.

Waiver, ChC 810.

Security: types of, ChC 825.

Service.

Nonresident parent, ChC 852.

Resident parent, ChC 849.

Sex offender registration, notification of requirement, ChC 884.1.

Summons.

Child and resident parent, ChC 850.

Effect of nonappearance by parent, ChC 853.

Failure to appear, ChC 851.

Taking child into custody, ChC 812.

With court order, ChC 813.

Without court order: duties of peace officer, court, ChC 814.

Transfer hearing: required findings, ChC 862.

Transfer order: effect: review, ChC 863.

Witnesses: right to examine, ChC 880.

DELIVER.

Defined, 40:961.

DELIVERY.

Defined, 40:961.

Verdict, CCrP 810.

DEMONSTRATIONS.

In or near building housing a court or occupied as residence by judge, juror, witness or court officer, 14:401.

Liability, 14:326.

Permits, 14:326.

DENTIST.

Defined, 40:961.

DEPARTMENT OF CHILDREN AND FAMILY SERVICES.

Rulemaking authority, Interstate compact for the placement of children, ChC 1641.

DEPARTMENT OF CORRECTIONS.

Access to records; cooperation by other agencies; confidentiality; disclosure, 15:840.1.

Classification and treatment programs; additional earned credits, 15:828.

Commitment of persons, 15:824.

Conviction in other state, 15:709.

Cooperation and agreements with other agencies; federal government; local government, 15:836.

Created; transfer of functions; functions of department, 15:821.

Criminal history review, 15:825.3.

Director, 15:823.

Powers, 15:825.

Discipline of inmates, 15:829.

Domicile, 15:821.1.

Drug education and rehabilitation program, 15:840.

Drug tests: falsification thereof, 14:133.3.

Duties, 15:827.

Effect of R.S. 40:2001 to 40:2017.9, 15:839.

Ex-officio notaries.

At state correctional institutions, 15:825.1.

Scope of powers, 15:825.1.

Faith-based programs for inmates, 15:828.2.

Housing; employees living at correctional institutions, 15:834.1.

Inmate contact with persons outside institution; temporary release, 15:833.

Lands under control: lease; rights of way; purchase, 15:834.

Louisiana Restitution Industries, 15:840.2.

Medical care of inmates, 15:705, 15:831.

Personnel; employment, 15:825.

Provide funds: town of Jackson deputy marshals, 15:824.1.

References: Board of Institutions, Department of Institutions; director of institutions, 15:838.

Report of director to board, 15:835.

Security: for mental health patients, 15:830.2.

Services performed, 15:826.

Special agents, 15:825.2.

Terrebonne Parish.

See TERREBONNE PARISH DEPARTMENT OF CORRECTIONS.

Transfer of functions: records, money and equipment; employees, 15:837.

Treatment of mentally ill or retarded inmates, 15:830.

Refusal of treatment by inmate, 15:830.1.

Work by inmates.

Allowance, 15:832.

Construction, renovation, custodial, maintenance, or repairs, 15:832.1.

DEPARTMENT OF PUBLIC SAFETY AND CORRECTIONS.

Approval of chemical tests for presence of alcohol or controlled substances, 32:663.

Authority, 32:3.

To serve notices and subpoenas, 32:6.

To summon witnesses, 32:4.

Establishment of toll free hotline, 32:429.1.

Failure to enforce requirement, 32:428.

DEPARTMENT OF TRANSPORTATION AND DEVELOPMENT.

Authority, 32:2.

Authority to summon witnesses, 32:4.

DEPOSITIONS.

Of imprisoned witness, 15:258.

Taken in jail: admissibility, 15:259.

DEPRESSANT.

Defined, 40:961.

DESECRATION.

Flag, 14:116.

Exceptions, 14:117.

Of graves, 14:101.

DESERTION.

Child, 14:93.2.1.

DESIGNATED SUCCESSOR.

Defined, 32:1252.

DESTRUCTION.

Criminal instruments, 15:33.

Gambling devices, 15:31.

DETENTION.

Delinquency.

After transfer, ChC 864.

Before transfer, ChC 864.

Continued custody pending, ChC 886.

For arrest, CCrP 215.2.

Of shoplifters, CCrP 215.

Parole officers, powers, 15:574.8.

DETENTION CENTER.

Delinquency: record: access, ChC 816.

Jackson parish.

See JACKSON PARISH DETENTION CENTER.

Lincoln parish.

See LINCOLN PARISH DETENTION CENTER.

Union parish.

See UNION PARISH DETENTION CENTER.

DETERMINATE SENTENCE.

Required, CCrP 879.

DIAGNOSTIC AND TREATMENT CENTER.

Established, 15:894.

DIMINUTION.

See SENTENCES.

DIPLOMAS.

Fraudulent postsecondary education degrees, 14:72.5.

DIPLOMATIC IMMUNITY.

Generally, 32:393.2.

DIRECTIONAL SIGNS.

Requesting placement, 32:238.

DISABLED PERSONS.

Abandonment by caregiver.

Criminal abandonment, 14:79.1.

Adult protective services, 15:1501 to 15:1511.

Electric personal assistive mobility devices, 32:300.2.

Identity theft, 14:67.16.

Molestation of a juvenile or person with mental or physical disability, 14:81.2.

Parking, 40:1742.

Additional fine for enforcement of regulations, 40:1742.1.

Local variances, 40:1742.2.

Theft.

Assets of an aged or disabled person, theft of, 14:67.21.

Identity theft, 14:67.16.

Veterans.

Aggravated battery of disabled veteran, 14:34.

Aggravated second degree battery of disabled veteran, 14:34.7.

Drivers’ licenses.

Disabled veteran exemption from fees, 32:412.2.

Veteran designation on license, 32:412.

Second degree battery of disabled veteran, 14:34.1.

DISCHARGE.

Grand jury, 15:117.

Judicial commitment procedure.

Conditional, ChC 1458.

Revocation, ChC 1448.

DISCLOSURE.

Evidence: duty to, CCrP 729.3.

DISCOVERY.

Applicability, CCrP 729.6.

By defendant.

Confessions and inculpatory statements of codefendants, CCrP 722.

Defendant’s prior record, CCrP 717.

Documents and tangible objects, CCrP 718.

Evidence of other crimes, CCrP 720.

Obscenity, video voyeurism or pornography involving juveniles, evidence of, CCrP 718.1.

Reproduction of child pornography prohibited, CCrP 718.2.

Reports of examinations and tests, CCrP 719.

Statements by defendant, CCrP 716.

Statements of coconspirators, CCrP 721.

State reports, other matters not subject to disclosure, CCrP 723.

By state.

Defense information, other matters not subject to disclosure, CCrP 728.

Documents and tangible objects, CCrP 724.

Names of defense witnesses, CCrP 725.1.

Notice of alibi, CCrP 727.

Notice of defense based upon mental condition, CCrP 726.

Reports of examinations and tests, CCrP 725.

Delinquency, ChC 866.

Driving under the influence.

Drivers’ license revocation.

Limitations on discovery, 32:668.1.

Regulation.

Continuing duty to disclose, CCrP 729.3.

Court’s disposition of motion for discovery: vacation or restriction of order, CCrP 729.1.

Failure to comply: sanctions, CCrP 729.5.

Pretrial conferences, CCrP 729.4.

Time, place, manner of discovery, inspection, CCrP 729.2.

Time, scope of motion by defendant, CCrP 729.

DISCRETIONARY GROUNDS.

Continuance, CCrP 712.

DISCRIMINATION.

Pardons.

Conviction of violation of law whose purpose was to maintain or enforce racial segregation or discrimination.

Avery C. Alexander act, 15:572.9.

DISMANTLERS AND PARTS RECYCLERS.

Used motor vehicle commission, 32:781 to 32:808.

See USED MOTOR VEHICLE COMMISSION.

DISMISSAL.

Bail, reinstatement following dismissal of case by prosecution, CCrP 334.5.

Families in need of services.

Motions for, ChC 763.

Of petition, ChC 764.

Indictment.

After conviction, CCrP 692.

Effect of, CCrP 693.

Post conviction relief: upon the pleadings, CCrP 928.

Prosecution: by district attorney, CCrP 691.

DISORDERLY PLACE.

Keeping a, 14:104.

Letting a, 14:105.

Maintaining of, 14:281.

DISPENSE.

Defined, 40:961.

DISPLAY.

License plates, 47:507.

DISPOSITION.

Adverse to subject: defined, 15:541.

Child in need of care: alternatives, CCrP 681.

Defined, 15:541.

Delinquency.

Continued custody pending, ChC 886.

Physical and mental examination.

Costs, ChC 888.

Disclosure of report, ChC 889.

Of reports, ChC 615.

Reporting, 15:597.

Transfer of child adjudicated in another state, ChC 304.

DISPUTE RESOLUTION.

Interstate commission for the placement of children, ChC 1634.

DISQUALIFICATION.

Jurors: undue hardship, CCrP 403.1.

DISQUALIFICATION FROM PUBLIC OFFICE.

Communists or subversive persons, 14:366.

DISSEMINATION.

Defined, 15:541.

DISSOLUTION.

Interstate compact for the placement of children, ChC 1637.

DISTRIBUTE.

Defined, 40:961.

DISTRIBUTOR.

Defined, 32:361.1, 32:1252.

DISTRIBUTOR BRANCH.

Defined, 32:1252.

DISTRIBUTOR REPRESENTATIVE.

Defined, 32:1252.

DISTRICT.

Defined, 15:1096.

DISTRICT ATTORNEY.

Assistance of other counsel, CCrP 63.

Assistant district attorneys.

Concealed weapons, carrying, 14:95.

Child in need of care.

Child abuse reporting and investigation.

District attorney review, ChC 615.1.

Concealed weapons, carrying, 14:95.

Defined, CCrP 934.

Dismissing prosecution, CCrP 691.

False liens, filing against a law enforcement or court officer, 14:133.6.

Gangs.

Civil forfeiture actions.

Firearms, ammunition and dangerous weapons, 15:1405.2.

Juvenile justice services, information sharing, ChC 541 to 546.

Powers, duties, CCrP 61.

Recusation of.

See RECUSATION.

Relationship with grand jury, CCrP 64.

Subpoena of witness to appear before, CCrP 66.

Supervision of, CCrP 62.

DISTRICT COURTS.

Judges.

Concealed weapons, carrying, 14:95.

DISTURBING THE PEACE.

Definition; penalties, 14:103.

Funerals.

Disruption or interference with funeral, viewing, wake, or burial, 14:103.

DITCHES.

Driving, 32:290.

DIVIDED HIGHWAY.

Defined, 32:1.

DNA DETECTION OF SEXUAL AND VIOLENT OFFENDERS.

Authority, 15:613, 15:620.

Confidentiality, 15:616, 15:617.

Criminal penalties, 15:618.

Definitions, 15:603.

Destruction of evidence, prohibition, 15:620.

DNA analysis, 15:611.

DNA data bank, 15:606.

DNA data base, 15:605, 15:612.

DNA samples, 15:610.

Drawing or taking samples, 15:609.

Evidence, 15:441.1, 15:535.

Time limitation, CCrP 572.

Generally, 15:601 et seq.

Removal of records, 15:614.

State police; powers and duties, 15:604.

DNA TESTING.

Identification of human remains and missing persons.

Repository for unidentified and missing persons information, 15:651 to 15:662.

Post conviction relief, CCrP 924, 926.1, 930.3.

Unknown sample, CCrP 924.

Searches and seizures.

Bodily samples.

Warrant authorizing search of person for, CCrP 163.1.

DOCUMENTS.

Missing: order for substitution, 15:272.

Simulating official court papers for collection purposes.

Sale or purchase prohibited, 14:353.

Use prohibited, 14:353.

DOGFIGHTING.

Disposition of dogs and equipment, 14:102.6.

Search warrant, 14:102.7.

Seizure and destruction of dogs and equipment, 14:102.6.

Spectating, 14:102.5.

DOGS.

Abuse or neglect of animals, reporting, 14:403.6.

Criminal negligence.

Dog killing human being, 14:32.

Live dog or cat, unlawful sale at certain locations, 14:102.27.

Negligent injuring by dog, 14:39.

Seizure and disposition, 14:102.18.

Theft, 14:67.2.

Unlawful restraint, 14:102.26.

DOMESTIC ABUSE.

Bail.

Offenses against family or household member, CCrP 335.1.

Release on own recognizance prohibited, CCrP 334.2.

Battery, 14:35.3.

Domestic abuse aggravated assault, 14:37.7.

DOMESTIC ABUSE ASSISTANCE.

Assistance of court clerk, ChC 1566.

Costs paid by abuser, ChC 1570.1.

Definitions, ChC 1565.

Domestic abuse advocates, ChC 1566.

Immunity, ChC 1575.

Law enforcement officers: duties, ChC 1573.

Orders.

Notice of penalty in, ChC 1571.

Protective.

Content, ChC 1570.

Modification, ChC 1570.

Service, ChC 1570.

Temporary restraining, ChC 1569.

Other relief not affected, ChC 1572.

Penalties, ChC 1571.

Petition, ChC 1568.

Purpose, ChC 1564.

Reporting, ChC 1574.

Venue: standing, ChC 1567.

DOUBLE JEOPARDY.

Defined, CCrP 591.

Method of pleading, CCrP 593.

Method of trial: time for disposition, CCrP 594.

Prosecution in other jurisdiction, CCrP 597.

Requirements, CCrP 596.

Verdict: effect of, CCrP 598.

When jeopardy begins, CCrP 592.

When not applicable, CCrP 595.

DRAG RACING.

On public roads; exemptions, 32:65.

DRIVE-BY SHOOTING.

As assault, 14:37.1.

As first degree murder, 14:30.

As second degree murder, 14:31.

DRIVER EDUCATION.

Required, 32:402.1.

DRIVER IMPROVEMENT PROGRAMS.

Sentence, CCrP 892.1.

DRIVER LICENSE COMPACT.

Administrator; compensation, 32:1422.

Enactment; text, 32:1420.

DRIVER REHABILITATION SPECIALIST.

Defined; issuance of permits; rules and regulations, 32:401.

DRIVERS.

Defined, 32:1.

Must be licensed, 32:52.

Obstruction to view or driving mechanism, 32:282.

Qualifications: transportation of hazardous materials, 32:1516.

To exercise due care near pedestrians, 32:214.

Wrecker: unlawful referrals, 14:356.1.

DRIVERS’ LICENSES.

Access device fraud.

Driver license number misappropriation, 14:70.4.

Age requirements, 32:405.1.

Alcoholic beverage offenses, suspension of license for.

Purchase on behalf of minor, 14:93.13.

Purchase or possession by minor, 14:93.12.

Allowing unlicensed minor to drive, 32:417.

Anatomical gift designation, 32:410.

Application.

Court officers.

Exemption from certain filing requirements, 32:409.

Filing; use of abbreviations; release of information, 32:409.

Law enforcement officers.

Exemption from certain filing requirements, 32:409.

Minors: issuance of probationary license; revocation, 32:407.

Must be verified, 32:405.

Penalty for false information, 32:409.1.

Persons sixty years or older, 32:403.1.

Persons with physical or mental disability, 32:403.2.

To nonresidents, unlicensed drivers, unregistered motor vehicles and accidents in other states, 32:875.

Applications.

Examinations.

Suspected incompetents, 32:424.

Bioptic telescopic lenses; requirements for receiving license, 32:403.5.

Boating under the influence.

Suspension, 32:414.

Cancellation due to falsified information by alien student or non-resident alien, 32:414.5.

Causes for nonissuance, 32:737.

Cellular telephone use while driving.

First time drivers, 32:289.1.

Chauffeur’s license, 32:408.

Children and minors.

Alcoholic beverages, purchase or public possession.

License discipline, 14:93.12, 14:93.13.

Cellular telephone use while driving, 32:289.1.

School attendance, 32:431.1.

Classes, 32:408.

Contents of license, 32:410.

Conviction of violation based solely on evidence from traffic camera.

Not to be part of driving record, 32:393.

Defined, 32:401.

Department may refuse applicant: judicial review, 32:419.

Deposit upon arrest; receipt; notification to vehicle owner; surrender; issuance of temporary permits, 32:411.

Disposition of fees; surplus funds, 32:426.

Driving without possession of.

Issuance of summons by officer, CCrP 211.

Duration period, 32:403.

Emergency contact information in official record, 32:410.

Endorsement codes, 32:410.

Examinations.

Required, 32:408.

Suspected incompetents, 32:424.

Third party testing, 32:408.1.

Exemptions, 32:420.

False information regarding lawful presence in the United States, 14:100.14.

False swearing, 32:421.

Fees.

Amount, duration, credit or refund, disbursement, 32:412.

Disabled veteran exemption, 32:412.2.

Flagrant violation of traffic regulations, 32:394.

Form, 32:410.

Foster care, fees, exemption, 32:412, 32:412.1, 32:413, 32:429.

Fraudulent documents for identification purposes.

Unlawful production, manufacture, distribution, possession, 14:70.7.

Hardship, 32:430.

Hazardous and toxic substances and waste.

Violations by motor carriers.

Suspension of license, 32:1525.

Identification stickers for the deaf, 32:403.3.

Ignition interlock devices.

Issuance of device upon proof of need, 32:668.

Incompetent persons.

Examinations, 32:424.

Issuance, reissuance or reinstatement: proof of financial responsibility, 32:910.

Juvenile delinquency.

Disposition for felony-grade delinquent acts.

Optional dispositions, ChC 897.

Disposition for misdemeanor-grade delinquent acts.

Optional dispositions, ChC 899.

Juvenile proceedings.

Traffic violations.

Optional dispositions, ChC 959.

Licensee must give notice of change of address, 32:406.

Licensee must have in immediate possession, 32:411.1.

Life-sustaining procedures, declarations as to, 32:410.

Loss or destruction, 32:413.

Military personnel and dependents, 32:402, 32:404.

Minors, application, 32:407.

Must be secured, 32:402.

Nonresidents, 32:404.

Reciprocity with foreign countries, 32:404.

Suspension; notification to state of residence, 32:669.

Operating a vehicle without lawful presence in the United States, 14:100.13.

Operation of motor vehicles between certain hours, 32:416.1.

Operation of motor vehicles by minors, 32:416, 32:416.1.

Allowing unlicensed person under age of 17 to drive, 32:417.

Organ donor designation, 32:410.

Personal vehicle license, 32:408.

Photograph, 32:410.

Procedure following revocation or denial: hearing; court review; review of final order; restricted licenses, 32:668.

Renewal, 32:412.

Restricted licenses, 32:423.

Alcoholic beverage purchase or public possession by minors, 14:93.12.

Seizure, 32:667, 32:667.1.

Selective Service, registering with, 32:418.

Sex offender registration.

Restriction code, 32:412.

Signature, 32:410.

Special certificate applications, penalty for false information, 32:409.1.

Students, 32:404.

School attendance as condition, 32:431.

School instruction permit, 32:422.

Surrender, 32:1022.

Motor vehicle noise violations, 14:103.1.

Suspension.

Alcoholic beverage offenses.

Purchase on behalf of minor, 14:93.13.

Purchase or public possession by minor, 14:93.12.

Boating under the influence, 32:414.

Economic hardship appeal, 32:415.1.

Failure to pay criminal fines, CCrP 885.1.

For non-payment of judgment, 32:892.

Operating vehicle; offenses in other states; record of offenses given other states, 32:415.

Reissuance or renewal fees, 32:57.2.

School attendance, 32:431.1.

School suspension or expulsion, 32:431.

To continue until judgment paid, 32:893.

Suspension for failure to pay child support, 32:432.

Suspension, revocation, and cancellation; judicial review, 32:414.

Suspension, revocation or withdrawal, 32:874.

Temporary license, 32:667.

Testing fee, 32:412.

Toll free hotline, 32:429.1.

Unlawful to obtain two, 32:421.

Unlawful use, 32:414.1.

Veterans.

Designation as veteran on license, 32:412.

Disabled veteran exemption from fees, 32:412.2.

Violations: penalty, 32:427.

DRIVER TRAINING SCHOOL.

Permits, 32:422.1.

DRIVEWAY.

Defined, 32:1.

DRIVING.

Across ditches: requirements, 32:290.

On divided highways, 32:82.

On highway shoulder, 32:296.

On highways with two-way left-turn lanes and dedicated left-turn lanes, 32:83.

On right side of road; exceptions, 32:71.

On roadway laned for traffic, 32:79.

Tests: implied consent, 14:98.2, 32:661.

Through safety zone prohibited, 32:288.

DRIVING PRIVILEGES.

Delinquency: denial of, ChC 885.

Hardship license; insurance rates, 32:430.

School attendance as condition, 32:431.

Suspension, revocation and denial, 32:430, 32:432.

DRIVING UNDER THE INFLUENCE.

See DRUNK DRIVING.

DRUG.

Defined, 40:961.

DRUG ABUSE EDUCATION AND TREATMENT FUND.

Generally, 15:1224.

DRUG ADDICT.

Conditions of probation, CCrP 902.

Pre-sentence investigation, CCrP 902.

Voluntary treatment, CCrP 902.

DRUG DEPENDENT PERSON.

Defined, 40:961.

DRUG ENFORCEMENT ADMINISTRATION.

Defined, 40:961.

DRUG FREE ZONES.

Defined, 40:1058.10.

Generally, 40:981.3.

Substance abuse/addiction treatment facilities, 40:1058.10.

DRUG OFFENSE.

Defined, 32:401.

DRUG PARAPHERNALIA, 40:1021 to 40:1026.

Condemnation of contraband, 40:1026.

Determining if object is drug paraphernalia, 40:1022.

Distribution, 40:1023.

Penalties, 40:1025.

Unmarried persons under age of 17, 40:1023.1.

Prohibited acts, 40:1023.

Exceptions and defenses, 40:1024.

Penalties, 40:1025.

Unmarried persons under age of 17, 40:1023.1.

Sales, 40:1023.

Penalties, 40:1025.

Unmarried persons under age of 17, 40:1023.1.

DRUG SCREENING.

Presentence investigation, CCrP 875.

Unlawfully supplying product for purpose of falsifying, 14:102.25.

DRUG TESTING.

Boating under the influence, 32:681.

Motor vehicle accidents.

Postaccident drug testing where fatality occurs, 32:681.

Release on bail conditioned on participation in program, CCrP 336.

DRUNK DRIVING.

Arrest.

Refusal to submit to tests.

False certification of report, 14:126.4.

Bail and recognizance.

Conditions of bail.

Ignition interlock device, CCrP 336.2.

Release on own recognizance prohibited, CCrP 334.4.

Chemical analysis of body substances.

Out-of-state individuals or laboratories, 32:663.

Chemical tests.

Admissibility, 32:663.

Refusing to submit, 32:666.

False certification of report, 14:126.4.

Commercial motor vehicle drivers, disqualification, 32:414.2.

Conditions of probation, 15:306, 32:378.2.

Criminal offense, 14:98, 14:98.1.

Drivers’ licenses.

Revocation.

Prehearing discovery, limitations, 32:668.1.

Seizure, 32:667.

Vehicular homicide, arrest for, 32:667.1.

Suspension.

Boating under the influence, 32:414.

Temporary license, 32:667.

Ignition interlock devices, 14:334, 15:307, 32:378.2.

Conditions of bail, CCrP 336.2.

Impaired Driver Tracking System; purpose; procedure, 15:1228.9.

Pretrial diversion, 15:242, 15:578.1.

Revocation or denial of driver’s license, 32:668.

Seizure of license, 32:667.

Submission to chemical tests, 32:666.

DUE PROCESS.

Determination of facts, 14:360.

DUMMY AXLE.

Defined, 32:1.

DUTIES.

Court clerks: juvenile court, ChC 427.

Law enforcement officers: domestic abuse assistance, ChC 1573.

E

EAST BATON ROUGE.

Grand and petit jury commission, CCrP 404.

EDUCATIONAL INSTITUTIONS.

Obstruction or interference with staff, faculty, or students, 14:328.

Trespass, 14:328.

EDUCATIONAL PROCESS.

Interference prohibited, 14:329.5.

EDUCATION DEPARTMENT.

Juvenile justice services, information sharing, ChC 541 to 546.

ELDERLY.

See SENIOR CITIZENS.

ELECTION BALLOTS.

Limitation, 14:365.

ELECTRICITY.

Unauthorized entry into critical infrastructure.

Power generating facilities, 14:61.

ELECTRIC MOBILITY AID.

Access and regulation, 32:206.

ELECTRONIC COMMUNICATIONS.

Cyberstalking, 14:40.3.

Intercepting and disclosure prohibited, 15:1303.

ELECTRONIC, MECHANICAL, OR OTHER DEVICE OR MEANS.

Defined, 15:1302.

ELECTRONIC MONITORING OF OFFENDERS.

Aggravated incest, 14:78.1.

Equipment, 15:571.36.

Molestation of a juvenile or person with mental or physical disability, 14:81.2.

Pilot program, 15:571.35.1.

Pornography involving juveniles, 14:81.1.

Sexual battery, 14:43.1 to 14:43.3.

ELECTRONIC MONITORING SUPERVISION PROGRAM.

Certain sex and violent offenders, 15:550.

ELECTRONIC RECORDING.

Child abuse victims.

Admissibility, 15:440.5.

Authorization, 15:440.2.

Confidentiality, 15:440.6.

Method; competency, 15:440.4.

Purpose, 15:440.1.

Videotape; admissibility; exception to hearsay rule, 15:440.3.

ELECTRONIC SIGNATURES.

Of offenders, CCrP 233.

ELECTRONIC SURVEILLANCE.

Authorization for disclosure and use of intercepted communications, 15:1309.

Authorization for interception of communications, 15:1308.

Confiscation of communication intercepting devices, 15:1305.

Definitions, 15:1302.

Immunity of witnesses, 15:1306.

Interception and disclosure of communications prohibited, 15:1303.

Manufacture, distribution, or possession of communication intercepting devices prohibited, 15:1304.

Monitoring equipment, tampering with, 14:110.2, 14:110.3.

Procedure for interception of communications, 15:1310.

Recovery of civil damages authorized, 15:1312.

Reports concerning intercepted communications, 15:1311.

Short title, 15:1301.

Use of intercepted communications as evidence prohibited, 15:1307.

ELEMENTS OF CRIMES.

Conduct, 14:8.

Consequences, 14:9.

Generally, 14:7 et seq.

Intent, 14:10.

How expressed, 14:11.

Negligence, 14:12.

EMAIL.

Computer-aided solicitation of minor for sexual purposes, 14:81.3.

Criminal activity, posting for notoriety and publicity, 14:107.4.

Sex offender and child predatory registry.

Electronic mail address release, 15:549.

EMBALMERS AND FUNERAL DIRECTORS.

Disturbing the peace.

Disruption or interference with funeral, viewing, wake, or burial, 14:103.

EMBEZZLED VEHICLES.

Liens and encumbrances, 32:722.

Suspension of registration; lists, 32:723.

EMBRYO.

Unauthorized use of, 14:101.2.

EMERGENCIES.

Bail and recognizance.

Extension of time for surrender of defendant or setting aside of forfeiture, CCrP 345.

Courts, operation during emergencies or disasters, CCrP 941 to 957.

Bail, CCrP 957.

Emergency sessions of court outside its territorial jurisdiction, CCrP 944.

Supreme court ordering emergency sessions of court outside its territorial jurisdiction, CCrP 944.

Time limitations, suspension of, CCrP 955.

Firearms and weapons.

Seizure and confiscation during state of emergency, 14:329.6.

Public defenders.

Delivery of public defender services, 15:165.

Sex offender registration.

Emergency situations, 15:543.2.

State of emergency.

See STATE OF EMERGENCY.

Unauthorized entry of a dwelling during emergency or disaster, 14:62.7.

EMERGENCY VEHICLES.

Audible and visual signals, 32:318.

Burglary, 14:62.9.

Exceptions, 32:24.

Following prohibited, 32:286.

Right of way, 32:125.

EMPLOYER RESPONSIBILITY.

Commercial motor vehicle drivers, 32:414.3.

ENTERPRISE.

Defined, 15:1352.

EPHEDRINE.

Monitoring act, 40:1049.1 to 40:1049.11.

Board of pharmacy access to information, 40:1049.7.

Central computer monitoring system, 40:1049.4.

Funding, 40:1049.5.

Transmission of information contingent upon system operation, 40:1049.10.

Cooperative agreements to share information, 40:1049.6.

Dispensing by health care practitioner with prescriptive authority.

Exemption from provisions, 40:1049.9.

Legislative findings, 40:1049.2.

Limitations on liability, 40:1049.11.

Pharmacy employees, duties upon observing warning signal from monitoring program, 40:1049.8.

Purchasing requirements, 40:1049.3.

Report of suspected violations, 40:1049.8.

Restrictions on sale of products, 40:1049.3.

Sharing of information among law enforcement agencies, 40:1049.6.

Short title, 40:1049.1.

Possession of more than twelve grams, 40:962.1.1.

Prescription required to dispense, 40:962.1.

ESCAPE.

Aggravated, 14:110.

Assisting, 14:111.

Compensation for damage or injury, 15:867.

Prevention: use of force, CCrP 227.1.

Rearrest after, CCrP 227.

Search teams, 15:867.1.

Simple, 14:110.

State juvenile institutions; reporting of, 15:909.

ESCORT VEHICLES.

Permit required to operate, 32:387.1.

ESTABLISHED PLACE (OF BUSINESS).

Defined, 32:1252.

EUTHANASIA.

Animal.

Sodium pentobarbital permits for animal euthanasia, 40:1031 to 40:1036.

See ANIMAL EUTHANASIA.

EVIDENCE.

Act of protest: of commercial paper, 15:427.

Animals cruelly treated; photographs, 15:436.2.

Burden of proof, 15:439.

Chemical tests, 32:662.

Circumstantial, 15:438.

Civil suits: matters not to be considered, 32:878.

Coroner’s report, CCrP 105.

Corporate existence: presumed unless affidavit of denial filed before trial, 15:429.

Crime labs, 15:499 to 15:502.

Admissibility, 15:500.

Certificates of analysis, 15:499.

Notice of opposing party and opportunity to cross-examine expert, 15:501.

Delinquency, ChC 881.

Access, ChC 861.

Motion to suppress, ChC 872.

Right to present, ChC 880.

Discovery by defendant, CCrP 720.

Dishonored checks and drafts, 15:428.

Disposition of money used in criminal cases, 15:32.

DNA, blood and saliva testing, 15:441.1, 15:535.

DNA detection of sexual and violent offenders.

Destruction of evidence, prohibition, 15:620.

Effect of legal presumptions; illustrations, 15:432.

Inadmissible: proof of intent unnecessary in statutory crimes, 15:444.

Intoxication testing devices; admissible in criminal cases, 32:662.1.

Juvenile delinquency.

Disposition.

Evidence at hearing, ChC 893.

Lunacy: commission and reports, 15:425.

Motion to suppress, CCrP 703.

Objects of theft; photographs, 15:436.1.

Order of: foundation, CCrP 773.

Proof of registration: physicians and surgeons, 15:423.

Proof of signature: articles of vessels, 15:426.

Rebutting; illustrations, 15:432.

Received by grand jury, CCrP 442.

Registry of birth, baptism or circumcision, 15:430.

Relative weight of positive and negative testimony, 15:440.

Seizure and disposition: gambling, 14:90.1.

Tampering with, 14:134.2.

Theft by public officer, 15:431.

Trial court records, 15:459.

Use of in jury room: reading of recorded testimony, CCrP 793.

Use of intercepted wire or oral communications prohibited, 15:1307.

Witnesses: authority of grand jury to compel, CCrP 439.1.

EXAMINATIONS.

Delinquency.

Medical, ChC 860, 867.

Mental, ChC 833.

Physical and mental for disposition: costs, ChC 888.

Psychiatric, ChC 860, 867.

Psychological, ChC 860, 867.

Sensory, ChC 860, 867.

Families in need of services.

Medical, ChC 760.

Psychiatric, ChC 760.

Psychological, ChC 760.

Sensory, ChC 760.

Judicial commitment procedure.

Independent, ChC 1439.

Probable cause: order, ChC 1437.

Report, ChC 1438.

Mental and physical.

See MENTAL EXAMINATION.

EXCEPTIONS.

Bill of.

See BILL OF EXCEPTIONS.

EXCHANGE.

Prisoners: between parishes, 15:710.

EXCLUSION.

Of witnesses, CCrP 764.

EXECUTION.

Mental incompetence to proceed, 15:567.1.

EXECUTIVE AUTHORITY.

Defined, CCrP 261.

EXECUTIVE HEAD.

Defined, 32:1423.

EXEMPTION.

Commercial vehicle registration, 47:508.

Vehicle registration, 47:502.

Log loaders, 47:502.1.

EXHAUST SYSTEMS.

Modification, 32:353.

EXPENSES.

Extradition, CCrP 279.

EXPENSES OF LEGAL PROCESS.

Paid by parishes, 15:304.

EXPERIMENTATION.

Human, 14:87.2.

EXPERT TESTIMONY.

Criminalistics laboratory technicians.

Opportunity to cross-examine expert, 15:502.

Notice of opposing party and opportunity to cross-examine, 15:501.

EXPLOITATION.

Defined, 14:403.2.

Of the infirmed, 14:93.4.

Time limitation, exception to running of, CCrP 573.1.

EXPLOSIVES.

Defined, 32:1.

Discharging within one thousand feet of hospital prohibited, 14:311.

Fake, 14:54.5.

Injury by arson, 14:51.1.

EXPORTS.

Containerized cargo, 32:387.17.

Special permit, 32:387.17.

EXPUNGEMENT OF RECORDS IN JUVENILE DELINQUENCY PROCEEDINGS, ChC 917 to 922.

EXTORTION.

Defined, 14:66, 14:403.2.

Public salary, 14:136.

EXTRADITION.

Application for issuance of requisition, CCrP 274.

Documents to be filed, CCrP 276.

Application for return of wanted fugitive, CCrP 275.

Appointment of agents to receive prisoner, CCrP 277.

Arrest prior to demand for: issuance of warrant, CCrP 269.

Bail, CCrP 271.

Commitment of accused while awaiting, CCrP 270.

Costs, expenses, CCrP 279.

Form of demand: necessary papers, CCrP 263.

Governor’s authority, CCrP 262, 262.1.

Governor’s warrant.

Execution, recall, expiration, CCrP 266.

Issuance, recitals, CCrP 265.

Hearing, CCrP 267.

Issues, resulting orders, CCrP 268.

Immunity of extradited person from service of process in civil actions, CCrP 280.

Immunity regarding criminal prosecutions: no right of asylum or immunity, CCrP 281.

Investigation of demand by governor, CCrP 264.

Persons under criminal prosecution or sentence in this state at time of requisition, CCrP 272.

Re-extradition agreements, CCrP 278.

Rights of accused, CCrP 267.

Special definitions, CCrP 261.

Waiver of proceedings, CCrP 273.

Wanted criminals, CCrP 262.

EYE PROTECTIVE DEVICES.

Motorcycles, 32:190.1.

F

FACILITIES.

Defined, 15:1096.

Selection: procedure, discretion of director, ChC 1455.

FACT.

Determination of: due process, 14:360.

Mistake of, 14:16.

FACTORY BRANCH.

Defined, 32:1252.

FACTORY REPRESENTATIVE.

Defined, 32:1252.

FAKE EXPLOSIVE DEVICE.

Possession; penalties, 14:54.5.

FALSE ACCOUNTING.

Penalties, 14:70.

FALSE IMPRISONMENT.

Child custody: interference, 14:45.1.

Defined, 14:46.

Offender armed with dangerous weapon, 14:46.1.

FALSE INFORMATION.

Arson, 14:54.1.

Driver’s license applications, 32:409.1.

FALSE PERSONATION.

Generally, 14:112.

Law enforcement officers or firefighters, 14:112.1.

Aiding and abetting, 14:112.3.

Badges, unlawful production, distribution, manufacture or possession, 14:112.4.

Penalties, 14:112.2.

FALSE REPRESENTATION.

Controlled substances, 40:971.1, 40:971.2.

FALSE STATEMENT.

Forest products, 14:212.

In affidavit, 14:388.

Paternity, 14:125.2.

FALSE SWEARING.

Driver’s license, 32:421.

FALSIFYING INFORMATION.

Racing license applications, 14:118.2.

FAMILIES IN NEED OF SERVICES.

Examinations.

Medical, ChC 760.

Psychiatric, ChC 760.

Psychological, ChC 760.

Sensory, ChC 760.

Hearings: consolidation, ChC 762.

Information sharing between agencies, ChC 541 to 546.

Medical treatment of children: costs, ChC 761.

Motions: to dismiss, ChC 763.

Petition.

Amendment, ChC 750.

Authority to file, ChC 746.

Contents, ChC 749.

Dismissal of, ChC 764.

Form, ChC 748.

Service, ChC 751.

Time for filing, ChC 747.

FAMILY COURTS.

Judges.

Concealed weapons, carrying, 14:95.

Videotape testimony, simultaneous broadcast, 15:502.

FAMILY OFFENSES.

See OFFENSES.

FAMILY THERAPY PILOT PROGRAM, 15:971 to 15:974.

Creation, 15:973.

Defined terms, 15:972.

Eligibility, 15:974.

Legislative intent, 15:971.

FARM EQUIPMENT.

Lamps, 32:315.1.

Operation on highway shoulders, 32:298.

Size: exemptions, 32:385.

FARMS.

Crayfish: protection of owners, 14:226.

FARM TRACTOR.

Defined, 32:1.

Lamps, 32:315, 32:315.1.

FARM VEHICLES.

Brakes, 32:341.1.

Size: exemptions, 32:385.

FEES.

Condition of probation, CCrP 895.1.

Crime stoppers organizations, CCrP 895.4.

Dismantlers and parts recyclers.

Licenses, 32:802.

Drivers’ licenses.

Disabled veteran exemption, 32:412.2.

Foster care, exemption, 32:412, 32:412.1, 32:413, 32:429.

Juvenile delinquency.

Disposition.

Supervision fees for probation and parole, ChC 901.1.

Motor vehicle dealer licenses, 32:1255.

Motor vehicle inspection fees, 32:1306.1.

For certificate, 32:1309.

Motor vehicle towing and storage, 32:1733.

Parole, 15:574.4.2.

Parole and probation processing fee, 15:574.4.5.

Prescription drugs, electronic monitoring program, 40:1013.

Probationer transferred between states, CCrP 895.3.

Probation supervision, 15:574.4.2.

Deposit of fees, 15:571.21.

Splitting of, 14:141.

Used motor vehicle commission.

Dismantlers and parts recyclers.

Licenses, 32:802.

Salvage pools.

Transaction fee for sales, 32:808.

Used motor vehicle dealers.

Licenses, 32:791.

Used motor vehicle dealers.

Licenses, 32:791.

FELICIANA JUVENILE JUSTICE DISTRICT, 15:1107 to 15:1107.6.

FELONY.

Bail.

Amount of bail in felony cases, CCrP 340.

Bail and recognizance.

Firearm involved in felony offense, CCrP 334.1.

Compounding a, 14:131.

Conviction while on parole, 15:574.10.

Defendant to be present for proceedings, CCrP 831.

Defined, 14:2, CCrP 933.

Failure to report commission of homicide, rape or sexual abuse of a child, 14:131.1.

Inciting, 14:28.

Juvenile delinquency.

Felony-grade delinquent acts.

Duration of disposition, ChC 898.

Expungement of records, ChC 918.

Mandatory disposition for certain crimes, ChC 897.1.

Maximum period of imprisonment, ChC 898.

Optional dispositions, ChC 897.

Transitional plan, ChC 897.1.

Obstruction or interference with staff, faculty, or students of educational institutions, 14:328.

Person convicted of: carrying concealed weapon, 14:95.1.

Suspension and deferral of sentence and probation, CCrP 893.

Use of firearm in: hearing, CCrP 893.2.

FEMALE GENITAL MUTILATION, 14:43.4.

FENDERS AND MUDGUARDS.

Required, 32:364.

FERTILIZERS.

Anhydrous ammonia.

Unauthorized possession, 14:67.19.1.

FETICIDE, 14:32.5 to 14:32.11.

Aggravated criminal abortion by dismemberment, 14:32.9.1.

Defined, 14:32.5.

First degree, 14:32.6.

Killing of child during delivery.

Release on own recognizance prohibited, CCrP 334.4.

Partial birth abortion, 14:32.10, 14:32.11.

Second degree, 14:32.7.

Third degree, 14:32.8.

FIDUCIARIES.

Failure to file accounts in court, 14:354.

FINANCIAL INSTITUTION.

Defined, 32:1252.

Fraud, 14:71.1.

FINANCIAL INSTRUMENT.

Defined, 14:73.1.

FINANCIAL RESPONSIBILITY DIVISION FUND.

Generally, 32:853.

FINES.

Abortion.

Aggravated criminal abortion by dismemberment, 14:32.9.1.

Partial birth abortion, 14:32.10, 14:32.11.

Alcoholic beverages.

Vaporizers, 14:93.15.

Anhydrous ammonia violations, 14:67.19.1.

Anti-skimming act, 14:67.4.

Arson.

Registration of offenders, failure to register, 15:562.5.

Assault and battery.

Aggravated assault upon a utility service employee, 14:37.5.

Aggravated second degree battery, 14:34.7.

Assault on child welfare worker, 14:38.3.

Bicyclists, harassment of, 32:201.

Boats and other small watercraft.

Hit-and-run damaging of a potable waterline, 14:99.1.

Burglary.

Simple, 14:62.

Unauthorized entry into critical infrastructure, 14:61.

Unauthorized entry into dwelling during emergency or disaster, 14:62.7.

Children and minors.

Alcoholic beverages.

Sales to persons under twenty-one, 14:93.11.

Cockfighting, 14:102.23, 14:102.24.

Gambling or wagering at cockfight, 14:90.6.

Collection, disposition, CCrP 889.

Computer crimes.

Router system, unauthorized use for purpose of accessing child pornography, 14:73.8.

Controlled substances.

Hallucinogenic plants.

Production, manufacture, distribution or possession, 40:989.1.

Criminal mischief, 14:59.

Declared executory; required notice, CCrP 886.1.

Disposal of property with fraudulent or malicious intent.

Person having executed security agreement on movable property, 14:72.4.

Drivers’ licenses.

Allowing unlicensed person under age of 17 to drive, 32:417.

Drugs and controlled substances.

Electronic questionnaires, prescriptions based on, 40:1238.4.

Failure to pay and driver’s license suspension, CCrP 885.1.

False complaints.

Filing a false complaint against a law enforcement officer, 14:133.5.

False liens, filing against a law enforcement or court officer, 14:133.6.

Flag burning, 14:116.1.

Fraud.

Medical assistance programs, unauthorized participation, 14:126.3.1.

Funeral processions, 32:300.3.

Gambling and gaming.

Cockfights.

Gambling or wagering at, 14:90.6.

Highways and streets.

Obstructing the flow of traffic.

Sporting events, 32:143.2.

Human-animal hybrids, 14:89.6.

Human trafficking, 14:46.2.

Children, trafficking for sexual purposes, 14:46.3.

Juvenile proceedings.

Traffic violations.

Optional dispositions, ChC 959.

Maximum when not specified, 15:303.

Medical assistance programs, unauthorized participation, 14:126.3.1.

Missing children reports or information.

Failure to report, 14:403.7.

Filing false reports, 14:403.3.

Mortgage fraud, 14:71.3.

Motor vehicle dealers, 32:1258, 32:1260.

Motor vehicle size, weight and load, 32:388.

Multiple violations, 32:388.1.

Payment, CCrP 888.

Pharmacist and pharmacy prescription violations.

Electronic questionnaires, prescriptions based on, 40:1238.4.

Prescription drugs.

Electronic monitoring program, 40:1009.

Electronic questionnaires, prescriptions based on, 40:1238.4.

Public officers and employees.

Malfeasance in office.

Abuse of office, 14:134.3.

Railroad grade crossings.

Failure to yield, 32:175.

Registration by persons committing violent offenses against peace officers.

Failure to register, 15:646.

Remittance of, 15:301.

Schools.

Unlawful disruption of operation of school, 14:40.6.

Sentence of: imprisonment for default, CCrP 884.

Sex offender registration.

Failure to register, 15:542.1.4.

Sex offenses.

Child care business.

Employment of sex offender or permitting physical access to facility, 14:91.4.

Unlawful participation of a sex offender, 14:91.3.

Unlawful presence near child care facilities, 14:91.2.

Computer-aided solicitation of minors for sexual purposes, 14:81.3.

Human-animal hybrids, 14:89.6.

Indecent behavior with juveniles, 14:81.

Prohibited sexual conduct between educator and student, 14:81.4.

Unlawful presence of a sex offender, 14:91.2.

Unlawful presence of a sexually violent predator, 14:91.1.

Simple criminal damage to property, 14:56.

Sound amplification systems, 32:378.3.

Speeding, disposition of fines, 32:266.

Stop signs and yield signs, 32:123.

Theft.

Copper from religious building, cemetery or graveyard, 14:67.27.

Copper or other metals, determination of value, 14:67.28.

Crawfish, 14:67.5.

Organized retail theft, 14:67.25.

Utility property, 14:67.24.

Traffic regulation and offenses, 32:57.

Cellular telephone use while driving.

Text messaging prohibited, 32:300.5.

Used motor vehicle commission, 32:787, 32:788.

Black market sales, 32:790.

Vandalism.

Simple criminal damage to property, 14:56.

FINGERPRINTING.

For direct contempt of court, CCrP 22.1.

FIREARM-FREE ZONE.

Definition; penalties, 14:95.6.

FIREARMS.

Aggravated assault upon peace officer, 14:37.2.

Aggravated second degree battery, 14:34.7.

Ammunition.

Fraudulent purchase, 14:95.1.3.

Illegally supplying a felon, 14:95.1.2.

State of emergency.

Seizure and confiscation of firearms and ammunition, 14:329.6.

Bail and recognizance.

Felony involving firearm, CCrP 334.1.

Carrying on school property or firearm-free zone, 14:95.2.

Disarming a peace officer, 14:34.6.

Disposal of by law enforcement agencies, 40:1798.

Emergency, state of.

Seizure and confiscation of firearms and ammunition, 14:329.6.

Forfeiture.

Disposal by law enforcement agencies, 40:1798.

Gangs, 15:1405.2.

Fraudulent purchase of firearm and ammunition, 14:95.1.3.

Handgun possession by juvenile, 14:95.8.

Hunting or discharge near highway, 32:292.

Illegally supplying a felon, 14:95.1.1.

Juvenile delinquency.

Disposition for felony-grade delinquent acts.

Prohibition on possession or carrying of firearm, ChC 897.

Disposition for misdemeanor-grade delinquent acts.

Prohibition on possessing or carrying firearm, ChC 899.

Disposition, modification of.

Probation violations involving firearms, ChC 914.

Law enforcement officers.

Disarming, 14:34.6.

Motion to invoke sentencing provision, CCrP 893.1.

Parades.

Carrying firearm used in crime of violence near, 14:95.2.1.

Reckless discharge at parade, 14:95.2.2.

Possession.

Alcoholic beverage outlet, 14:95.5.

By law enforcement officer in courtroom, 40:1797.

By person convicted of certain felonies, 14:95.1.

Obliterated numbers or marks, 14:95.7.

Penalties, 40:1792.

Search: alcohol beverage outlets, 14:95.4.

Seizures.

Disposal of seized firearms by law enforcement agencies, 40:1798.

State of emergency.

Seizure or confiscation of firearm or ammunition, 14:329.6.

Storage.

Privately owned motor vehicles, 32:292.1.

Theft of, 14:67.15.

Illegal possession of stolen firearms, 14:69.1.

Transportation and storage of firearms.

Privately owned motor vehicles, 32:292.1.

Use of in commission of a felony.

Hearing, CCrP 893.2.

Sentence imposed, CCrP 893.3.

FIRE DEPARTMENT.

Criminal history check, 15:587.4.

FIRE EXTINGUISHERS, 32:355.

FIREFIGHTERS.

False personation of, 14:112.1.

Aiding and abetting, 14:112.3.

Badges, unlawful production, distribution, manufacture or possession, 14:112.4.

Penalties, 14:112.2.

FIRE HOSES.

Crossing, 32:287.

FIREMAN.

Obstructing, 14:327.

FIRE PREVENTION.

Interference, 14:206.

FIRE-RAISING.

In correctional facility, 14:204.1.

On lands of another by criminal negligence, 14:204.

On lands of another with malice, 14:205.

FIRE TRUCKS.

Defined, 32:1252.

FIREWORKS.

Discharging within one thousand feet of hospital prohibited, 14:311.

Sale: containing white or yellow phosphorus, 14:318.

FISHING.

Contests: fraud, 14:214.

FLAG.

Burning, 14:116.1.

Desecration, 14:116.

Exceptions, 14:117.

FLAMMABLE LIQUID.

Defined, 32:1.

FLARES.

See WARNING DEVICES.

FLASHING SIGNALS.

Obedience of, 32:234.

FLIGHT.

From an officer, 14:108.1.

Aggravated, 14:108.1.

FLOOR PLAN LOAN.

Defined, 32:702.

FLORIDA PARISHES.

Juvenile justice district board.

Appointment; terms, 15:1094.1.

Creation; jurisdiction, 15:1094.

Domicile; power to levy taxes, incur debt, issue bonds, 15:1094.5.

Funding; criminal court costs, 15:1094.7.

General authority, 15:1094.4.

Method of payment; facility situated in Tangipahoa Parish, 15:1094.6.

Officers; meetings, 15:1094.3.

Purpose, 15:1094.2.

FLUNITRAZEPAM.

Manufacture, production or possession, 40:969.

FOLLOWING VEHICLES.

Restrictions, 32:81.

FOOD STAMPS.

Unauthorized use of supplemental nutritional assistance program benefits, 14:68.2.

Failure to report, 14:68.2.1.

FORCE.

Death resulting when claim of self-defense raised.

Full investigation required, 14:20.1.

Justifiable force.

Deadly force, 14:20.

Use in preventing escape, CCrP 227.1.

Use of: in defense, 14:19.

FORCIBLE ENTRY.

While making arrest, CCrP 224.

FORCIBLE RAPE.

Definition; penalties, 14:42.1.

FOREIGN NATIONALS OR CITIZENS.

Transfer of: treaty, CCrP 892.3.

FOREMAN.

Grand jury, CCrP 436.

Selection of, CCrP 413, 792.

FORENSIC ANTHROPOLOGY.

Repository for unidentified and missing persons information, 15:651 to 15:662.

FORESEEABLE.

Defined, 14:2.

FOREST PRODUCTS.

Failure to remit payment to owner, 14:211.

False statement, 14:212.

Sale of, 14:211.

Theft, 14:67.12.

Vehicles transporting timber cutting or logging equipment, 32:387.8.

FORFEITURE.

Arson, 14:54.4.

Bail.

See BAIL.

Bribery.

Property offered during crime of public bribery, 14:118.

Firearms and other weapons.

Disposal by law enforcement agencies, 40:1798.

Gangs, 15:1405.2.

Guaranteed arrest bond certificates as cash bail; sureties, 15:82.

Of cash, checks, or securities, 15:86.

Of good behavior allowance or commutation.

See SENTENCES.

Peace bonds, CCrP 32.

Prescription of judgment; revival, 15:89.

Sex offenses, forfeiture of personal property, 15:539.1.

Witnesses’ audiovisual testimony, 15:502.

FORGERY.

Certificate of insurance or insurance identification card, 14:72.1.1.

Defined, 14:72.

Insurance certificate or insurance identification card, 14:72.1.1.

Legend drugs.

Fraud or misrepresentation in obtaining, 40:1238.3.

Of academic records: use, 14:72.1.

Postsecondary education degrees, 14:72.5.

Vehicle titles, 32:730.

FORM.

Of demand: extradition, CCrP 263.

Subpoena, CCrP 733.

Verdict, CCrP 810.

FOSTER CARE.

Assault or battery on foster care worker, 14:38.3.

Child in need of care.

Continued custody proceedings.

Notice of hearings to foster parents, ChC 623.

Drivers’ licenses, fees, exemption, 32:412, 32:412.1, 32:413, 32:429.

FRANCHISE.

Defined, 32:1252.

Motor vehicle dealers.

Arbitration or litigation terms, 32:1269.

FRAUD.

Access device, 14:70.4.

Access device application, 14:70.2.

Acquisition of rental motor vehicle, 14:67.14.

Agricultural equipment, 14:70.3.

Air bag, 14:231.

Bank, 14:71.1.

Certification of small and emerging business, 14:70.6.

Cheating and swindling, 14:67.18.

Computer, 14:73.5.

Credit card, 14:67.11, 14:67.22.

Disposal of property with fraudulent or malicious intent.

Person having executed security agreement on movable property, 14:72.4.

Documents for identification purposes, fraudulent.

Production, manufacturing, distribution, or possession, 14:70.7.

Firearms and ammunition, fraudulent purchase, 14:95.1.3.

Fishing contest, 14:214.

Fraudulent documents for identification purposes.

Production, manufacturing, distribution, or possession, 14:70.7.

Fraudulent remuneration, 14:70.5.

Funds transfers, illegal, 14:70.8.

Home improvement, 14:202.1.

Hunting contest, 14:214.

Legend drugs.

Fraud or misrepresentation in obtaining, 40:1238.3.

Medicaid, 14:70.1.

Mortgage fraud, 14:71.3.

Postsecondary education degrees, 14:72.5.

Public contract, 14:140.

Public payroll, 14:138.

Refund application, 14:70.2.

Vehicle titles, 32:730.

Chattel mortgages, 32:710.

FRAUDULENT PORTRAYAL OF A LAW ENFORCEMENT OFFICER OR FIREFIGHTER.

Aiding and abetting, 14:112.3.

Badges, unlawful production, distribution, manufacture or possession, 14:112.4.

Generally, 14:112.2.

FREE AND VOLUNTARY RULE.

Generally, 15:451.

Inapplicability to admissions not involving criminal intent, 15:454.

FREIGHT.

Defined, 32:1502.

FREIGHT-CARRYING VEHICLE.

Defined, 32:1.

FRISKING.

For weapons, CCrP 215.1.

FRIVOLOUS ACTIONS.

Domestic abuse assistance.

Costs and fees, ChC 1570.1.

FUEL TANK CAPS.

Required, 32:363.

FUGITIVE.

Interstate compact for juveniles, ChC 1661 to 1673.

Wanted: application for return of, CCrP 275.

FUNCTIONAL FAMILY THERAPY PILOT PROGRAM, 15:971 to 15:974.

Creation, 15:973.

Defined terms, 15:972.

Eligibility, 15:974.

Legislative intent, 15:971.

FUNDS TRANSFERS.

Illegal transmission of monetary funds, 14:70.8.

FUNERAL PROCESSIONS, 32:300.3.

G

GAMBLING, 14:90 to 14:90.6.

By computer, 14:90.3.

Cockfights.

Gambling or wagering at, 14:90.6.

Defined, 14:90.

In public, 14:90.2.

Seizure and disposition of evidence, 14:90.1.

Video draw poker, 14:90.4.

GAMBLING DEVICES.

Confiscation and destruction, 15:31.

GAMING.

Cheating and swindling, crime of, 14:67.17.

GAMING DEVICES.

Underage persons, 14:90.5.

GAMMA HYDROXYBUTYRIC ACID.

Possession, 40:967.

GANGS.

Actions for injunction and damages, 15:1405.

Citation, 15:1401.

Definitions, 15:1404.

Firearms, ammunition and dangerous weapons.

Possession prohibited, 15:1405.2.

Juvenile delinquency and gang prevention.

Advisory boards.

Composition, 15:1424.

Labor unions.

Inapplicability of act, 15:1406.

Legislative findings and declaration, 15:1402.

Local laws; no preemption, 15:1407.

Mutual aid activities.

Inapplicability of act, 15:1406.

Nuisance abatement, 15:1405.

Patterns of activity; prohibitions and penalties, 15:1403.

Premises used by; remedies for unlawful use, 15:1405.

Release of criminal street gang member from custody; notification, 15:1405.3.

Solicitation of membership in, penalties, 15:1403.1.

State and political subdivisions.

Civil cause of action, 15:1405.1.

GARAGES AND OIL STATIONS.

Application, 32:533.

Construction; zoning, 32:534.

Petition for location; consent of property owners, 32:531.

Restrictions as to location, 32:532.

Return of parts to customer; exceptions, 32:535.

Required invoice, 32:535.1.

GAS EQUIPMENT.

Theft, 14:67.9.

GAS FACILITY EQUIPMENT.

Permits to operate on interstate, 32:387.4.

GENDER.

Code of Criminal Procedure, CCrP 4.

GENETICALLY ENGINEERED CROPS.

Criminal damage to, 14:56.3.

GERIATRIC CORRECTIONAL FACILITIES.

Establishment; report, 15:895.

GLASS COATING MATERIAL.

Defined, 32:361.1.

GLOBAL POSITIONING SYSTEM (GPS).

Internet, virtual, street-map, criminal use, 14:73.9.

Tracking devices, prohibitions, 14:323.

GOLF CARTS.

Crossing highways, 32:127, 32:127.1.

Palmetto Island state park, 32:127.2.

GOOD BEHAVIOR.

See SENTENCES.

GOODS.

Theft, 14:67.10.

Unauthorized ordering of, 14:68.6.

GOVERNING AUTHORITY.

Defined, 15:1096.

GOVERNOR.

Defined, CCrP 261.

Investigation: demand for extradition, CCrP 264.

GOVERNOR’S MANSION.

Unauthorized removal of property, 14:68.5.

GRAFFITI.

Criminal damage to property, 14:56.4.

Historic buildings or landmarks, 14:56.5.

GRAND AND PETIT JURORS.

Administration of oath to witness, CCrP 407.

Central jury pool.

Jefferson Parish, CCrP 409.2.

Local rules, CCrP 409.3.

Nineteenth Judicial District Court, CCrP 409.4.

Orleans Parish, CCrP 409.1.

Challenge of venire, CCrP 419.

Court instructions for interpreter, CCrP 401.1.

Disqualification for undue hardship, CCrP 403.1.

Exemption from jury service, CCrP 403.

General qualifications, CCrP 401.

Jury commission.

Appointment, CCrP 404.

East Baton Rouge, CCrP 404.

Notice of meetings, CCrP 405.

Orleans parish, CCrP 404.1.

Penalties for disobedience of commission process, CCrP 406.

Powers, CCrP 406.

One day/one trial system, CCrP 409.5.

Revising and supplementing general venire, CCrP 410.

Selection of general venire.

Initial selection of general venire; source, CCrP 408.1.

Orleans Parish, CCrP 409.

Parishes other than Orleans Parish, CCrP 408.

Summoning of petit jurors: in parishes other than Orleans, CCrP 417.

GRAND JURORS.

Having knowledge of offense: duty: investigation, CCrP 438.

GRAND JURY.

Action by, CCrP 444.

Administration of oath to other persons, CCrP 441.

Charge to, CCrP 432.

Discharge, 15:117.

Review by supreme court, 15:117.

Disposition of slips, CCrP 411.

Drawing of grand jury venire.

Parishes other than Orleans, CCrP 411.

Subpoena of veniremen: Orleans Parish, CCrP 412.

Duration of additional: extension of impanelment, CCrP 415.2.

Duty of juror having knowledge of offense: investigation, CCrP 438.

Duty to inspect prisons and hospitals; reports, 15:121.

Evidence received by, CCrP 442.

Exceptions to secrecy, CCrP 434.1.

Failure to indict: criminal prosecutions, CCrP 386.

Foreman: rules of procedure, CCrP 436.

Indictment.

Forms, CCrP 462.

Motion to quash, CCrP 533.

Inquiry into offenses, CCrP 437.

Jury box, CCrP 411.

Meetings, CCrP 434, 435.

Method of filling vacancies, CCrP 415.

Method of impaneling, CCrP 413.

Oath, CCrP 431.

Persons present during sessions, CCrP 433.

Proceedings: grand jurors and district attorneys incompetent to testify, 15:471.

Relationship with district attorney, CCrP 64.

Secrecy, exceptions, CCrP 434.1.

Selection of additional, CCrP 415.1.

Selection of foreman, CCrP 413.

Subpoena for witness to appear before, CCrP 439.

Subpoena of persons on grand jury venire, CCrP 411.

Time for impaneling: period of service, CCrP 414.

When indictment to be found, CCrP 443.

Witnesses.

Administration of oath, CCrP 440.

Authority to compel testimony, evidence, CCrP 439.1.

GRAVES.

Desecration, 14:101.

GROSS VEHICLE WEIGHT RATING.

Defined, 32:401.

GROSS WEIGHT.

Defined, 32:1.

GROUNDS.

Child abuse: for continued custody, ChC 626.

Child in need of care, ChC 606.

Delinquency.

For continued custody prior to adjudication, ChC 820.

For vacation of adjudication, ChC 887.

For post conviction relief, CCrP 930.3.

Mental health proceedings: order for custody, ChC 1432.

GUARANTEED ARREST BOND CERTIFICATES.

As cash bail, 15:82.

GUILTY.

Plea, CCrP 556.

Capital cases, CCrP 557.

Changed from not guilty, CCrP 560.

Duty of court, CCrP 556, 556.1.

Felony cases, CCrP 556.1.

Lesser included offense, CCrP 558.

Withdrawal or setting aside, CCrP 559.

GUNSHOT WOUNDS.

Mandatory reporting, 14:403.5.
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HABEAS CORPUS.

Answer: production of person in custody, CCrP 357.

Appeal not permitted, CCrP 369.

Burden of proof, CCrP 365.

Custody.

Pending application, CCrP 370.

With court order, CCrP 362.

Without court order, CCrP 361.

Custody pendente lite, CCrP 366.

Definition, CCrP 351.

Disobedience of writ or judgment: contempt, CCrP 368.

Effect of appeal, CCrP 363.

Hearing, CCrP 360.

Judicial commitment procedure: right of, ChC 1457.

Method of service, CCrP 356.

New warrant of arrest, CCrP 364.

Nonproduction of person confined, CCrP 359.

Persons authorized to make service, CCrP 355.

Rearrest after discharge, CCrP 367.

Transfer of custody: answer, CCrP 358.

Venue, CCrP 352.

Writ.

Application: form, contents, CCrP 353.

Granting, CCrP 354.

HABITUAL OFFENDER.

Defined, 32:1472.

Hearing upon information alleging second or subsequent felony conviction, 15:529.1.

Motor vehicle.

Appeals, 32:1478.

Declaration of policy, 32:1471.

Department’s findings; order, 32:1477.

Department to certify record to court, 32:1473.

Hearing; procedure, 32:1476.

Prohibition, 32:1479.

Service of petition; order to show cause, 32:1475.

Time limitation, 32:1474.

HABITUAL OFFENDER LAW.

Generally, 15:529.1.

HALLOWEEN.

Sex offenders.

Holidays, distribution of candy or gifts prohibited, 14:313.1.

HALLUCINOGEN.

Defined, 40:961.

HALLUCINOGENIC PLANTS, 40:989.1.

HAM RADIO STATIONS.

License plates.

Legislative findings, 47:491.

Owners and operators, 47:492.

HANDLING CHARGES.

When required, 32:412.1.

HANGMAN’S NOOSE.

Public display on property of another or public place, 14:40.5.

HARASSMENT.

Bicyclists, prohibitions, 32:201.

Cyberbullying, 14:40.7.

Telephone communications: improper language, 14:285.

HARBORS AND PORTS.

Unauthorized entry into critical infrastructure, 14:61.

HARMFUL SUBSTANCES.

Mingling, 14:38.1.

HATE CRIMES.

Penalties, 14:107.2.

Religious building.

Simple arson, 14:52.1.

Simple burglary, 14:62.6.

Terrorizing, 14:40.1.

HAZARDOUS MATERIALS.

Defined, 32:1502.

Hazardous Materials Emergency Response Fund, 32:1522.

Transportation, 32:1501 et seq.

Alternate means of compliance, 32:1506.

Authority of officers, employees, and agents, 32:1505.

Careless handling, 32:1520.

Civil penalties.

Assessment, 32:1512.

Recovery, 32:1513.

Criminal penalties, 32:1514.

Declaration and marking of unsafe vehicles and containers, 32:1508.

Declaration of policy, 32:1501.

Definitions, 32:1502.

Driver qualifications, 32:1516.

Drivers’ licenses, 32:408.

Violations by motor carriers.

Suspension of license, 32:1525.

General provisions; carrier liability insurance; carrier placards, 32:1503.

Illegal discharge, 32:1511.

Immunity from civil liability: limitations, 32:1513.1.

Injunctions, 32:1515.

Personnel and expenses, 32:1517.

Powers of the secretary, 32:1504.

Reckless handling, 32:1518.

Reimbursement of remedial costs, 32:1519.

Reporting of incidents, accidents, and cleanups, 32:1510.

Restrictions, 32:1521.

Shipping documents, 32:1509.

Special permits and exemptions, 32:1507.

Unified carrier registration agreement.

Hazmat carriers, 32:1526.

Violations by motor carriers.

Enforcement procedures, 32:1525.

HAZARDOUS WASTE.

Defined, 32:1502.

HAZARD WARNING SIGNALS.

For farm equipment, 32:298.

Generally, 32:320.1.

HEADLAMPS.

On motor vehicles, motorcycles, and motor-driven cycles, 32:303.

Prohibited installation or use of certain lamps, 32:334.

HEALTH AND HOSPITALS DEPARTMENT.

Citizen hotline for reporting fraud, abuse or wrongdoing.

Privileged communications, 15:477.2.

Juvenile justice services, information sharing, ChC 541 to 546.

Privileged communications.

Citizen hotline for reporting fraud, abuse or wrongdoing, 15:477.2.

Whistleblower protection.

Citizen hotline for reporting fraud, abuse or wrongdoing.

Privileged communications, 15:477.2.

HEALTH CARE.

Theft of assets of aged or disabled persons, 14:67.21.

HEALTH PRACTITIONER.

Defined, 14:403.

HEARINGS.

Adjudication.

See ADJUDICATION HEARINGS.

Capital cases: required for sentencing, CCrP 905.1.

Evidentiary: post conviction relief, CCrP 930.

Extradition, CCrP 267, 268.

Families in need of services: consolidation of, ChC 762.

Habeas corpus, CCrP 360.

Habitual offender: motor vehicle: procedure, 32:1476.

Insanity at time of offense, CCrP 657.

Judicial commitment procedure.

Evidence, ChC 1444.

Nature of, ChC 1444.

Notice, ChC 1436.

Order, ChC 1445.

Priority, ChC 1443.

To continue involuntary commitment, ChC 1454.

Marriage of minors: confidentiality, ChC 1548.

Motor vehicle safety: commissioner to administer law; notice to injured parties, 32:852.

Peace bond, CCrP 29.

Probation violations, CCrP 900.

Proceedings on holidays, CCrP 763.

Use of firearm in commission of a felony, CCrP 893.2.

Voluntary transfer of custody, ChC 1519.

HEARSAY RULE.

Exception, 15:440.3.

HEAVY EQUIPMENT.

Emblem or name of owner to appear on equipment; penalties, 32:651.

HEIGHT.

Defined, 32:1.

HIGH PRESSURE PNEUMATIC TIRE.

Defined, 32:1.

HIGHWAY REGULATORY ACT.

Application, 32:21.

Generally, 32:1 et seq.

HIGHWAYS.

All-terrain vehicles crossing, 32:127.

Blocking for sporting events.

State or local highways, 32:143.2.

Controlled access, 32:262.

Defined, 32:1.

Damage: liability, 32:291.

Defined, 32:1.

Designation of through highways, 32:265.

Divided.

Defined, 32:1.

Driving on, 32:82.

Two-way left-turn lanes and dedicated left-turn lanes, 32:83.

Electric personal assistive mobility devices; operation, 32:300.2.

Golf carts crossing, 32:127, 32:127.1.

Palmetto Island state park, 32:127.2.

Interstate.

Defined, 32:1.

Special restrictions, 32:263.

Laned: defined, 32:1.

Live dog or cat, unlawful sale at certain locations, 14:102.27.

Motorist aid call box responsibility, 32:671.

Multiple-lane: defined, 32:1.

Of commerce.

Obstruction.

Aggravated, 14:96.

Simple, 14:97.

Pedestrians, 32:216.

Persons and vehicles working on; exceptions, 32:23.

Rolling roadblock; definition and penalties, 32:73.1.

Shoulder; defined, 32:1.

Driving upon, 32:296.

Farm equipment on, 32:298.

Stopping, parking, or standing upon, 32:296.

State maintained: defined, 32:1.

Through: defined, 32:1.

Tri-state corridor commission, 32:1751.

Uniform marking system, 32:235.

Use restrictions, 32:261.

HISTORIC BUILDINGS OR LANDMARKS.

Criminal damage to, 14:56.5.

HISTORIC MOTOR VEHICLES.

Abandoned or stored, 32:446.

Declaration of purpose, 32:441.

Definitions, 32:442.

Equipment requirements, 32:444.

Rules and regulations, 32:447.

Sale or trade: not contingent upon vehicle being in operating condition, 32:445.

Storage on collector’s property, 32:443.

HIT AND RUN.

Boats and other small watercraft.

Hit and run damaging of a potable waterline, 14:99.1.

Driving, 14:100.

HOG AND CANINE FIGHTING PROHIBITED.

Penalties, 14:102.19.

HOLIDAYS.

Sex offenders.

Distribution of gifts or candy prohibited, 14:313.1.

Trial, hearing proceedings, CCrP 763.

HOME IMPROVEMENT FRAUD, 14:202.1.

HOME INCARCERATION.

Credit for prior custody: not eligible, CCrP 880.

Pilot program, 15:571.35, 15:571.35.1.

Prisons and prisoners, 15:571.32.

Requirements, CCrP 894.2.

HOME INVASION, 14:62.8.

HOMELAND SECURITY.

Unauthorized entry into critical infrastructure, 14:61.

HOMICIDE.

Defined, 14:29.

Failure to report, 14:131.1.

Feticide, 14:32.5 to 14:32.11.

First degree murder, 14:30.

Justifiable, 14:20.

Manslaughter, 14:31.

Negligent, 14:32.

Operating a vehicle while under suspension for certain prior offenses, 14:98.3.

Second degree murder, 14:30.1.

Solicitation for murder, 14:28.1.

Vehicular, 14:32.1.

Release on own recognizance prohibited, CCrP 334.4.

Seizure of drivers’ license, 32:667.1.

Victim’s picture; possession by family member in courtroom, CCrP 761.1.

HOODS.

Wearing in public places prohibited: exceptions, 14:313.

HORNS AND WARNING DEVICES.

Generally, 32:351.

HORTICULTURAL PRODUCTS.

Trucks hauling crops, 32:387.8.

HOSPITALS.

Inspection by grand jury, 15:121.

HOTELS AND LODGING HOUSES.

Room key cards.

Anti-skimming act.

Accessing or placing information on magnetic strip of card, 14:67.4.

HUMAN-ANIMAL HYBRIDS, 14:89.6.

HUMAN EXPERIMENTATION.

Release on own recognizance prohibited, CCrP 334.4.

HUMAN ORGANS.

Purchase or sale of, 14:101.1.

HUMAN REMAINS.

Repository for unidentified and missing persons information, 15:651 to 15:662.

HUMAN TRAFFICKING, 14:46.2.

Children, trafficking for sexual purposes, 14:46.3.

National human trafficking resource center hotline.

Establishments required to post information, 15:541.1.

Victims, defenses to prosecution for certain offenses.

Crime against nature, 14:89, 14:89.2.

Prostitution, 14:82.

HUNTING.

Contests: fraud, 14:214.

Killing or injuring a person: penalty for failure to render aid, 14:501.

Near highway; when prohibited, 32:292.

HYDROCARBON GAS.

Defined, 32:1601.

HYDROCARBON GAS POWERED VEHICLES.

Definitions, 32:1601.

Penalties, 32:1604.

Placard.

Required, 32:1602.

Rules and regulations, 32:1603.

I

ICE BOXES.

Abandoning or discarding, 14:324.

IDENTIFICATION.

Delinquency: procedures, ChC 818.

IDENTIFICATION NUMBER.

Alteration or removal prohibited, 14:227.

IDENTIFICATION OF HUMAN REMAINS, 15:651 to 15:662.

Repository for unidentified and missing persons information.

Applicability of provisions, 15:657.

Confidentiality of records, 15:660.

Disclosures prohibited, 15:661.

Criminal penalties, 15:662.

Definitions, 15:653.

Established, 15:655.

F.A.C.E.S. laboratory.

Administration of program, 15:655.

Defined, 15:653.

Duties, 15:654, 15:658.

Forensic anthropology analysis.

Procedures for conduct, disposition and use, 15:659.

Powers, 15:654.

Recommendations, 15:656.

Forensic anthropology analysis.

Procedures for conduct, disposition and use, 15:659.

Forensic anthropology samples.

Collection, 15:658.

Legislation.

F.A.C.E.S. laboratory recommendations, 15:656.

Legislative declaration, 15:652.

Objectives, 15:652.

Scope of provisions, 15:657.

Short title, 15:651.

IDENTITY THEFT.

Access device fraud, 14:70.4.

Definitions; penalty, 14:67.16.

Fraudulent documents for identification purposes.

Possession, manufacturing, distribution, or possession, 14:70.7.

Identification of alleged offender, 14:72.3.

Venue of prosecution, CCrP 611.

IGNITION INTERLOCK DEVICES.

Condition of probation: DWI offenders, 32:378.2.

Drivers’ licenses.

Issuance of device upon proof of need, 32:668.

Drunk driving.

Conditions of bail, CCrP 336.2.

Issuance of device upon proof of need, 32:668.

Installation and certification, 15:307.

Offenses; penalty, 14:334.

IGNITION KILL SWITCHES.

Vehicle protection products, 32:1271 to 32:1282.

See VEHICLE PROTECTION PRODUCTS.

IMMEDIATE PRECURSOR.

Defined, 40:961.

IMMUNITY.

Adult protective services, 15:1504, 15:1510.

Civil or criminal liability: reporting child abuse, ChC 611.

Domestic abuse assistance, ChC 1575.

Extradited person: from service of process in civil actions, CCrP 280.

Informers granted, 14:121.

Juvenile justice commissions.

Board of commissioners, 15:1093.1.

Juvenile proceedings.

Information sharing between agencies, ChC 546.

Prescription drugs.

Electronic monitoring program.

Information provided upon request, 40:1007.

Information reported under, 40:1006.

Protection of terminally ill children, ChC 1562.

Public safety and corrections department medical advisory board, 40:1356.

Registry of violent offenses against peace officers.

Loss or damage caused by implementation of chapter, 15:647.

Witness protection services, 15:1605.

IMPAIRED DRIVER TRACKING SYSTEM.

Purpose; procedure, 15:1228.9.

IMPANELING.

Grand juries: period of service, CCrP 414.

IMPERSONATION.

Online impersonation, 14:73.10.

IMPOSITION.

Sentence, CCrP 905.8.

IMPOUNDING.

Illegally parked vehicles, 32:473.

Of motor vehicles.

Authorized, 32:392.

IMPRISONMENT.

Alternatives to traditional imprisonment, 15:571.31 to 15:571.36, CCrP 893.5.

Approval of budget committee, 15:571.33.

Electronic monitoring, 15:571.34, 15:571.35.1, 15:571.36.

Evaluation criteria, 15:571.32.

First offenders, 15:571.32.

Home incarceration, 15:571.32, 15:571.35, 15:571.35.1.

Legislative reporting, 15:571.32.

Options, 15:571.32.

Pilot program, 15:571.35, 15:571.35.1.

Public policy, 15:571.31.

Statewide implementation, 15:571.33.

Conviction in other state, 15:709.

Maximum when not specified, 15:303.

Sentences, 15:301.

Fines; costs of imprisonment, CCrP 890.2.

Waiver of minimum mandatory sentences, CCrP 890.1.

IMPROPER SUPERVISION OF MINOR BY PARENT OR LEGAL CUSTODIAN, 14:92.2.

INCAPACITATED PEDESTRIANS.

Generally, 32:217.

INCARCERATION.

Conviction in other state, 15:709.

Home, CCrP 894.2.

Pilot program, 15:571.35, 15:571.35.1.

INCENDIARY DEVICES.

Penalty for manufacture and possession, 14:54.2.

INCEST.

Aggravated incest, 14:78.1.

Definition; penalties, 14:78.

Electronic monitoring of offenders, 14:78.1.

INCHOATE OFFENSES.

See OFFENSES.

INCITING TO RIOT.

Defined, 14:329.2.

INCOMPETENT PERSONS.

Drivers’ licenses.

Examination of persons suspected to be incompetent, 32:424.

Juvenile delinquency.

Disposition.

Insanity finding.

Commitment to mental institution, ChC 895.

Duties of court, ChC 894.

Review hearings required, ChC 906.

Modification of mental health commitment, ChC 916.

INDECENT BEHAVIOR.

Juvenile, 14:81.

Sexting, 14:81.1.1.

INDEMNIFICATION.

All-terrain vehicle dealers, 32:1270.12, 32:1270.17.

Marine products dealers, 32:1270.7.

Motorcycle dealers, 32:1270.12, 32:1270.17.

Motor vehicle dealers, 32:1261.1, 32:1268.

Recreational vehicle dealers, 32:1270.21, 32:1270.29.

INDIANS.

Interstate compact for the placement of children, ChC 1640.

INDICTMENT.

AIDS testing of accused upon indictment of sex offense, CCrP 499.

By grand jury: when to be found, CCrP 443.

Continuance where amendment prejudicial, CCrP 489.

Copy of, CCrP 498.

Counts: separate verdicts, CCrP 819.

Criminal prosecution, CCrP 383.

Defective.

Amendment, CCrP 487.

Repugnancy, surplusage, CCrP 486.

Defined, CCrP 261, 461, 934.

Dismissal.

After conviction, CCrP 692.

Effect of, CCrP 693.

Driving while intoxicated: amendment, CCrP 487.1.

Grand jury: motion to quash, CCrP 533.

Order for preliminary examination before and after, CCrP 292.

Procedure after, CCrP 496 et seq.

Scope of preliminary examination before and after, CCrP 296.

Special allegations.

Alternative offenses: special joinder rules, CCrP 482.

Conjunctive charging, CCrP 480.

Date and time, CCrP 468.

Description of written instruments, printed objects, CCrP 475.

Description of written or spoken matter, CCrP 476.

Exceptions, CCrP 479.

General intent, CCrP 472.

Identification of victim, CCrP 473.

Judgments and other determinations, CCrP 478.

Meaning of words and phrases, CCrP 477.

Name of defendant, CCrP 466.

Naming corporation, partnership or other unincorporated association, CCrP 467.

Ownership, CCrP 471.

Prior to convictions, CCrP 483.

Property described as money, CCrP 474.

Theft, CCrP 481.

Value, price, damage, CCrP 470.

Venue and place, CCrP 469.

Summons in misdemeanor cases, CCrP 497.

Variances: amendment, CCrP 488.

Warrant of arrest on, CCrP 496.

INDICTMENT FORMS.

Grand jury, CCrP 462.

Information, CCrP 463.

Nature, contents of indictment, CCrP 464.

Special definitions, CCrP 461.

Specific, CCrP 465.

INDIGENTS.

Attorneys.

Right to counsel.

Child abuse and neglect cases.

Indigent parent representation program, 15:185.1 to 15:185.9, ChC 571 to 575.

Determination of indigency by courts, ChC 320.

Reimbursement.

Partial, ChC 321.

INDIRECT COMPENSATION.

Defined, 32:1713.

INDIVIDUALS.

Registration, 14:363.

INDUSTRIAL SCHOOLS FOR YOUTHS.

Commissioners.

Appointment; compensation; term, 15:1033.

Domicile; powers; officers, 15:1034.

Duties: appointment; term; compensation of superintendent; report, 15:1036.

Commitment, 15:1032.

Establishment authorized, 15:1031.

Probation and parole; release of inmates, 15:1038.

Return of inmates to committing court for transfer, 15:1039.

Rules and regulations; classification of inmates; education, training, and discipline, 15:1037.

Selection of site; construction, 15:1035.

INFANCY.

Culpability, 14:13.

INFIRMED.

Cruelty to, 14:93.3.

Release on own recognizance prohibited, CCrP 334.4.

Exploitation of, 14:93.4.

Time limitation, exception to running of, CCrP 573.1.

Sexual battery of, 14:93.5.

Simple battery of, 14:35.2.

INFLUENCING.

Corrupt, 14:120.

INFORMAL ADJUSTMENT AGREEMENT.

Delinquency.

Availability, ChC 839.

Effect, ChC 841.

Form, ChC 840.

INFORMATION.

Copy of, CCrP 498.

Filed, CCrP 384.

Forms, CCrP 463.

Motion to quash: special grounds, CCrP 534.

Registration of sex offenders, 15:546, 15:548.

Warrant of arrest on, CCrP 496.

INFORMERS.

Granted immunity, 14:121.

INJUNCTIONS.

Child in need of care.

Temporary restraining order.

Protection from abuse and neglect, ChC 615.

Controlled substances, 40:987.

Gangs.

State and political subdivisions.

Civil cause of action, 15:1405.1.

Motor vehicle dealers.

Violations of provisions, 32:1259.

Transportation of hazardous materials, 32:1515.

Used motor vehicle commission.

Power to institute actions for injunctions, 32:786.

INJURING.

Burn wounds: reports, registry, immunity, penalties, 14:403.4.

Gunshot wounds; mandatory reporting, 14:403.5.

Negligent, 14:39.

Vehicular, 14:39.1.

Officer or member of immediate family, 14:129.1.

Person while hunting, 14:501.

Police animal, 14:102.8.

Public records, 14:132.

Witness or member of immediate family, 14:129.1.

INJURY BY ARSON, 14:51.1.

INMATE REHABILITATION AND WORKFORCE DEVELOPMENT, 15:1199.1 to 15:1199.16.

Advisory council, 15:1199.4.

Contracts and cooperative endeavors, 15:1199.5.

Craft selection for inmates, 15:1199.12.

Definitions, 15:1199.3.

Drug testing, 15:1199.16.

Duration of program, 15:1199.12.

Eligibility for program, 15:1199.7, 15:1199.8.

Removal from program, 15:1199.13.

Legislative findings, 15:1199.2.

Purpose, 15:1199.5.

Rules and regulations, 15:1199.6.

Secretary of public safety and corrections.

Duties, 15:1199.5.

Short title, 15:1199.1.

Substance counseling and treatment, 15:1199.14.

Training providers, 15:1199.15.

Work release program, 15:1199.9.

Parish jail inmates, 15:712, 15:1199.10.

Traditional programs not affected, 15:1199.11.

Wage allocations, 15:1199.9.

INMATES.

See PRISONERS.

INSANITY.

Acquittal on ground of: commitment, CCrP 654.

Acquittal verdict on account of, CCrP 816.

At time of offense.

Additional mental examinations, CCrP 656.

Application for discharge or release on probation: review panel, CCrP 655.

Burden of proof, CCrP 652.

Discharge or release: hearing, CCrP 657.

Information required prior to admission, CCrP 654.1.

Method of trial, CCrP 651.

Probation, CCrP 658.

Testimony by sanity commission, CCrP 653.

Conditional release; additional requirements, CCrP 657.1.

Conditional release; criteria, CCrP 657.2.

Culpability, 14:14.

Juvenile delinquents.

Disposition.

Insanity finding.

Commitment to mental institution, ChC 895.

Duties of court, ChC 894.

Review hearings required, ChC 906.

Modification of mental health commitment, ChC 916.

Mental incapacity to proceed.

Juveniles transferred to criminal court, CCrP 644.1.

Not guilty by reason of: adjudication, CCrP 558.1.

Plea of.

Delinquency: appointment of sanity commission, ChC 869 to 869.3.

Mental examination after, CCrP 650.

INSANITY PROCEEDINGS.

Handling defendants committed to mental institutions because of lack of capacity to stand trial, 15:211.

INSPECTION.

Time, manner, place: regulation, CCrP 729.2.

Vehicles.

By officers of the department, 32:1302.

Damaged sticker replacement, 32:1306.

Exemptions, 32:1311.

False certificates, 32:1308.

Fees, 32:1306.1.

For certificate, 32:1309.

Identification numbers, 32:706.2.

Intermodal, 32:1314.

Local election, 32:1306.1.

Nonattainment areas, 32:1306.1.

Official stations.

Appointment, 32:1305.

Civil penalties, 32:1312.

Improper representation, 32:1307.

Operation, 32:1306.

Recovery of civil penalties, 32:1313.

Owners and drivers to comply with inspection laws, 32:1303.

Penalty for violation, 32:1310.

Secretary to require periodical inspection, 32:1304.

Without required equipment or in unsafe condition, 32:1301.

INSTALLER.

Defined, 32:361.1.

INSTANTER ORDERS.

Of custody, ChC 619.

Oral, ChC 620.

INSTITUTIONAL CARE.

Institutional abuse, ChC 612.1.

INSTITUTIONAL VANDALISM.

Definition; penalties, 14:225.

INSTITUTION OF PROSECUTION.

Defined, CCrP 934.

INSTITUTIONS.

Mental health proceedings: transfer of patients between, ChC 1471.

Misdemeanor prosecution of adults: method of, ChC 1528.

INSURANCE.

Identification card or certificate of insurance.

Forgery, 14:72.1.1.

Motor vehicle.

See LIABILITY INSURANCE.

INSURANCE RATES.

Driver’s license, 32:430.

INTEGRATED CRIMINAL JUSTICE INFORMATION SYSTEM (ICJIS) POLICY BOARD.

Purposes, 15:1228 et seq.

INTELLECTUAL PROPERTY.

Defined, 14:73.1.

INTENT.

Criminal, 14:10.

How expressed, 14:11.

INTENTIONAL EXPOSURE OF AIDS VIRUS.

Definitions; penalty, 14:43.5.

INTERCEPT.

Defined, 15:1302.

INTERCEPTING DEVICES.

Confiscation, 15:1305.

Electronic, wire or oral communications.

Installation of intercepting device.

Assistance in, 15:1312.1.

Manufacture, distribution, or possession prohibited, 15:1304.

INTERCEPTION OF COMMUNICATIONS.

Cable television services, 14:222.1.

Electronic, wire or oral communications.

Assistance in installation of intercepting device, 15:1312.1.

INTERFERENCE.

Fire prevention, 14:206.

With animal research, 14:102.9.

With animal research facilities, 14:228.

With educational process prohibited; certain activities excepted, 14:329.5.

With law enforcement investigation, 14:329.

With medical treatment, 14:332.

With staff, faculty or students of educational institutions, 14:328.

INTERFERENCE WITH CHILD CUSTODY.

Definition; penalties, 14:45.1.

INTERNET.

Computer-aided solicitation of minor for sexual purposes, 14:81.3.

Criminal activity, posting for notoriety or publicity, 14:107.4.

Internet, virtual, street-map, criminal use, 14:73.9.

Sex offender and child predatory registry.

Social networking sites, comparison against registry, 15:542.1.5.

Sex offenders.

Duty of interactive computer service, 15:545.1.

Sexting, 14:81.1.1.

Social media, unlawful use or access, 14:91.5.

Prisoners, 14:405.

INTERPRETATION.

Criminal law, 14:3.

INTERPRETER.

Court instructions, CCrP 401.1.

For deaf or severely hard of hearing persons, 15:270.

For non-English-speaking persons, CCrP 25.1.

INTERSECTION.

Defined, 32:1.

Required position and method of turning, 32:101.

INTERSTATE COMPACT FOR ADULT OFFENDER SUPERVISION.

Generally, 15:574.31 et seq.

INTERSTATE COMPACT FOR JUVENILES.

Generally, ChC 1661 to 1673.

INTERSTATE COMPACT FOR THE PLACEMENT OF CHILDREN, ChC 1623 to 1643.

Agreements, authority to enter into, ChC 1643.

Amendments, ChC 1636.

Applicability of law, ChC 1625.

Authority for placements, ChC 1628.

Binding effect, ChC 1639.

Commission, ChC 1630 to 1635.

Bylaws, ChC 1632.

Dispute resolution, ChC 1634.

Enforcement powers, ChC 1634.

Establishment, ChC 1630.

Financing, ChC 1635.

Meetings, ChC 1632.

Members, ChC 1630.

Officers and staff, ChC 1632.

Oversight, ChC 1634.

Powers and duties, ChC 1631.

Rulemaking authority, ChC 1633.

Construction of statutes, ChC 1638.

Definitions, ChC 1624.

Dissolution, ChC 1637.

Effective date, ChC 1636.

Evaluation of placements, ChC 1627.

Financial responsibility for children, ChC 1642.

Indian tribes, ChC 1640.

Jurisdiction, ChC 1626.

Member states, ChC 1636.

Placing agency responsibility, ChC 1629.

Purpose, ChC 1623.

Rulemaking authority, ChC 1641.

Severability of provisions, ChC 1638.

Withdrawal, ChC 1637.

INTERSTATE COMPACT ON ADOPTION AND MEDICAL ASSISTANCE.

Adoption assistance, ChC 1605.

Definitions, ChC 1604.

Enactment, ChC 1601.

Findings, ChC 1602.

Joinder and withdrawal, ChC 1607.

Medical assistance, ChC 1606.

Purposes, ChC 1603.

INTERSTATE HIGHWAY.

Defined, 32:1.

Solicitation on, 14:97.1.

INTIMIDATION.

By officers, 14:40.

Interference in the operation of schools, 14:122.1.

Public, 14:122.

Threatening a public official, 14:122.2.

Witnesses: impeding or injuring, 14:129.1.

INTOXICATING LIQUOR.

Defined, 32:1424.

INTOXICATION.

Culpability, 14:15.

INVENTORY.

Tampering with inventory equipment, 14:110.3.

INVESTIGATION.

Death resulting when claim of self-defense raised.

Full investigation required, 14:20.1.

Demand for extradition: by governor, CCrP 264.

Pre-sentence, 15:1132.

Drug addict, CCrP 902.

Presentence investigation, CCrP 875.

Reports.

Of child abuse, ChC 612.

Protection of, CCrP 877.

INVESTIGATIVE OR LAW ENFORCEMENT OFFICER.

Defined, 15:1302.

ISOMERS.

Defined, 40:961.

ISSUER.

Defined, 14:67.3, 14:67.11.

J

JACKSON.

Deputy marshals: Department of Corrections to provide funds, 15:824.1.

JACKSON PARISH DETENTION CENTER.

Commission members, 15:850.13.

Establishment; purpose and title, 15:850.11.

Funding for operation and maintenance of, 15:850.15.

Organization and powers, 15:850.12.

Powers and duties of commission, 15:850.14.

Superintendent and corrections officers, 15:850.17.

Use of other jail and prison facilities, 15:850.16.

JAILS.

Commission on Law Enforcement.

Grant applications; eligibility; standards; procedures, 15:1255.

Grant funds: appropriation; distribution and allocation, 15:1254.

Powers and duties, 15:1253.

Program review, reports; on-site inspections, 15:1256.

Short title, 15:1251.

Statement of purpose, 15:1252.

Parish.

Maintenance, 15:702.

Overcrowding; state of emergency, 15:764.

Sheriff keeper of, 15:704.

JEFFERSON DAVIS PARISH.

Work release program, 15:711.1.

JEFFERSON PARISH.

Central jury pool, CCrP 409.2.

JEOPARDY.

Delinquency: onset, ChC 811.

Double.

See DOUBLE JEOPARDY.

JETSON CENTER FOR YOUTH-EAST BATON ROUGE PARIS.

Conversion of facility for juveniles, 15:902.4.

JOB INTERVENTION PROGRAMS.

Court-authorized job intervention program, 15:571.43.

Definitions, 15:571.42.

Discharge and dismissal; effects, 15:571.49.

Employer participation; report, 15:571.47.

Evaluations of program effectiveness, 15:571.51.

Probation, 15:571.46.

Probation agreement, 15:571.45.

Purpose, 15:571.41.

Record of participation, 15:571.52.

Stipulations; advice by court, 15:571.44.

Successful completion effects, 15:571.48.

Written guidelines, 15:571.50.

JOINDER RULES.

Counts, CCrP 490.

Defendants, CCrP 494.

Objections to misjoinder, CCrP 495.

Offenses, CCrP 493.

Felonies; mode of trial, CCrP 493.2.

Misdemeanors: penalties, CCrP 493.1.

Severance of offenses, CCrP 495.1.

JOINT REPRESENTATION.

Co-defendants; duty of court, CCrP 517.

JUDGE AD HOC.

Recusation of, CCrP 678, 684.

To try case when judge recused, CCrP 675 et seq.

JUDGES.

Comment on facts in presence of jury prohibited, CCrP 772.

Concealed weapons, carrying, 14:95.

Defined, 15:1302, CCrP 261, 931.

False liens, filing against a law enforcement or court officer, 14:133.6.

Juvenile, ChC 418.

Recusation of.

See RECUSATION.

Substitute: appointment by supreme court, 15:221.

JUDGMENT.

Appealable, CCrP 912.

Children and minors.

Juvenile delinquency, ChC 903, 904.

Defined, 32:851.

For fines and costs declared executory; required notice, CCrP 886.1.

Juvenile delinquency.

Disposition.

Contents of judgment, ChC 903.

Entry of judgment, ChC 903.

Transmission of judgment to department of public safety and corrections, ChC 904.

Motor vehicles.

Bond proof of financial responsibility, 32:903.

Cancellation or termination of insurance: notice, 32:901.

Courts to report non-payment, 32:891.

Installment payments; default, 32:895.

Payments sufficient to satisfy requirements, 32:894.

Proof of financial responsibility.

Alternate methods, 32:897.

Insurance certificate, 32:898.

Money or securities, 32:904.

Non-resident’s certificate, 32:899.

Owner may give for others, 32:905.

Required upon certain convictions, 32:896.

Suspension for non-payment; exceptions, 32:892.

Suspension to continue until paid and proven, 32:893.

Protection of terminally ill children: declaratory, ChC 1563.

Right to appeal, CCrP 911.

Voluntary transfer of custody, ChC 1520.

JUDICIAL AUTHORIZATION.

Marriage of minors, ChC 1545.

Compelling reasons, ChC 1547.

JUDICIAL COMMITMENT PROCEDURE.

Appeal: writs, ChC 1456.

Burden of proof: order, ChC 1447.

Commitments: mandatory review, ChC 1452.

Conversion to voluntary status, ChC 1451.

Discharge.

Conditional, ChC 1458.

Revocation, ChC 1448.

Discretion of director, ChC 1455.

Examination.

Independent, ChC 1439.

Report, ChC 1438.

Hearing.

Evidence, ChC 1444.

Nature of, ChC 1444.

Notice, ChC 1436.

Order of, ChC 1445.

Priority, ChC 1443.

Involuntary commitment: hearing to continue, ChC 1454.

Notice of court action, ChC 1449.

Order for custody and detention, ChC 1440.

Petition, ChC 1434.

Filing, ChC 1435.

Placement pending hearing, ChC 1441.

Probable cause: examination: order for, ChC 1437.

Record: transcription, ChC 1446.

Reports to court, ChC 1453.

Review by MHAS, ChC 1459.

Rights.

Advisement of, ChC 1450.

Habeas corpus, ChC 1457.

To counsel, ChC 1442.

Venue, ChC 1435.

JUMPING.

From state bridge for publicity prohibited, 14:312.

JUMPING BAIL.

Definition; penalties, 14:110.1.

Out-of-state, 14:110.1.1.

JUNK VEHICLES.

Disposal, 32:1728.2.

JURISDICTION.

Court, CCrP 16.

Operation during emergencies or disasters, CCrP 941 to 957.

Bail, CCrP 957.

Time limitations, suspension of, CCrP 955.

Where body of water is parish boundary, CCrP 613.

Custody disputes, ChC 309.

Interstate compact for the placement of children, ChC 1626.

Juvenile jurisdiction.

See JUVENILE JURISDICTION.

Misdemeanor prosecution of adults.

Scope, ChC 1525.

Transfers to criminal courts, ChC 1532.

Traffic violations: scope, ChC 953.

Voluntary transfer of custody: continuing, ChC 1512.

JURORS.

Alternate, CCrP 789.

Defined, CCrP 932.

Examination of, CCrP 786.

Removal after swearing, CCrP 796.

Sequestration, CCrP 791.

Swearing of, CCrP 790.

Tales, CCrP 785.

Tendering, CCrP 788.

JUROR’S FEE.

In the city of New Orleans, 15:304.

JURY.

Challenges to venire.

Peremptory challenges.

Use of all challenges prior to jury being seated and sworn in, CCrP 799.1.

Charging.

General.

Included minor offenses, plea of insanity, CCrP 803.

Presumption of innocence, reasonable doubt, several grades of offense, CCrP 804.

Scope, CCrP 802.

Verdict acquitting on account of insanity, CCrP 805.

Manner of giving further charges after jury retires, CCrP 808.

Prohibited charges, CCrP 806.

Special written charges, CCrP 807.

Time: written charge required, CCrP 801.

Determination of sentence: form, CCrP 905.7.

Method of selecting panel, CCrP 784.

Misconduct, 14:130.

Number of jurors composing: number which must concur: waiver, CCrP 782.

Polling, CCrP 812.

Recording, listening to, or observing proceedings of while deliberating or voting, 14:129.2.

Removal, CCrP 794.

Sentencing hearing.

Jury instructions, CCrP 905.2.

Sequestration, CCrP 791.

Tampering, 14:129.

To receive written list of responsive verdicts from judge, CCrP 809.

Transferring in capital cases, CCrP 623.1.

JURY BOX.

Grand jury, CCrP 411.

JURY COMMISSION.

General process, 15:115.

General rule, 15:115.

Powers, duties, responsibilities, CCrP 404.

JURY POOL.

See CENTRAL JURY POOL.

JUSTICE.

Obstruction of, 14:130.1.

JUSTICE DEPARTMENT.

Citizen hotline for reporting fraud, abuse or wrongdoing.

Privileged communications, 15:477.2.

Whistleblower protection.

Citizen hotline for reporting fraud, abuse or wrongdoing.

Privileged communications, 15:477.2.

JUSTICE OF THE PEACE COURTS.

Justices of the peace.

Concealed weapons, carrying, 14:95.

JUSTIFIABLE HOMICIDE.

Culpability, 14:20.

JUSTIFICATION.

Culpability, 14:18.

Force or violence, use of, 14:19.

Deadly force, 14:20.

Death resulting when claim of self-defense raised.

Full investigation required, 14:20.1.

Retreat, duty to, 14:19, 14:20.

JUVENILE BOOT CAMP CLEARINGHOUSE.

Powers and duties, 15:1227.

JUVENILE COURT.

Child support hearing officers, ChC 423.

Clerks: duties, authority, ChC 427.

Compensation, ChC 426.

Court-Appointed Special Advocates (CASA), ChC 424.

Screening volunteers, ChC 616.

Information sharing, juvenile justice system, ChC 541 to 546.

Judges.

Concealed weapons, carrying, 14:95.

Jurisdiction: divestiture, ChC 305.

Juvenile judge, ChC 418.

Juvenile traffic referee, ChC 422.

Law clerks, ChC 420.

Personnel, ChC 419.

Probation officers, ChC 421.

Rules: for conduct of officers, employees, ChC 425.

JUVENILE DELINQUENCY.

See DELINQUENCY.

JUVENILE FACILITIES AND INSTITUTIONS.

Community-based treatment and supervision programs.

Comprehensive needs assessment plan, 15:902.4.

Disclosure requirements, 15:1110.2.

Escape from; reporting, 15:909.

Establishment, commitment, substance abuse in-patient program, order, report, fact of commitment, 15:901.

Jetson center for youth-East Baton Rouge parish.

Conversion of facility for juveniles, 15:902.4.

Justice district, Feliciana, 15:1107 to 15:1107.6.

Licensing standards, 15:1110.

Operating without license or in violation of regulations, 15:1110.1.

Locations, 15:902.

Medication, administration of, in detention facilities, 15:911.

Method of payment, 15:1092.

Multi-jurisdictional board, 15:1108.

Other laws applicable, 15:1092.1.

Placement review process, 15:902.3.

Reception and diagnostic center, 15:901.

Regional system of shelter care and detention facilities.

Alternative shelter care programs, 15:1091.

Board of commissioners.

Financial training, 15:1093.4.

Immunity from liability, 15:1093.1.

Officers of board, 15:1093.3.

Financial auditing and reporting, 15:1093.2.

Recommendations for new facilities, 15:902.4.

Release from commitment, 15:906.

Return to committing court for transfer, 15:907.

Rules and regulations; education; training and discipline, work opportunities, vocational training, contracts and agreements, 15:905.

Separate facilities for males and females, 15:903.

Special court costs, 15:1093.

Student furlough program, 15:908.

Substance abuse programs; locations, 15:901.1.

Superintendent: powers and duties, 15:904.

Transfer of adjudicated delinquents, 15:902.1.

Unlicensed operation, 15:1110.1.

Violence in facilities.

Recommendations, 15:902.4.

JUVENILE JURISDICTION.

Definitions, ChC 301.

Duration, ChC 313.

Indigency determination, ChC 320.

Of courts, ChC 302.

Over adults, ChC 307.

Criminal proceedings, ChC 312.

Support proceedings, ChC 311.

Over children and minors: exceptions, ChC 303.

Partial reimbursement by indigents, ChC 321.

Under Uniform Child Custody Jurisdiction Act, ChC 310.

Venue, ChC 314.

Improper: transfer, ChC 316.

Proceedings concerning child support, ChC 314.1.

Proper.

Change, ChC 317.

Transfer, ChC 315.

JUVENILE OFFENDERS.

Collection of parental support payments, 15:910.

Non-state providers, 15:1087.

JUVENILE OFFENSES.

See OFFENSES.

JUVENILE PROCEEDINGS.

Appeals.

Traffic cases heard before juvenile traffic referee, ChC 960.

Attorney representation of children in need of protection, ChC 551 to 560.

Court appointed special advocates.

Assault on child welfare worker, 14:38.3.

Battery of child welfare worker, 14:35.1.

Definitions.

General provisions, ChC 116.

Information sharing between agencies, ChC 541 to 546.

Confidentiality, ChC 545.

Definitions, ChC 542.

Immunity from liability, ChC 546.

Interagency agreements, ChC 543.

Confidentiality, ChC 545.

Legislative findings, ChC 541.

Requests for information, ChC 544.

Juvenile justice reform act implementation commission.

Information sharing between agencies, ChC 541 to 546.

Juvenile traffic referees.

Appeal from judgment, ChC 960.

Authority, ChC 956.

Referral of case, ChC 955.

Mediation.

Registry of qualified mediators, ChC 439.

Mental health or substance abuse proceedings.

Parental admission.

Denial of access to communication, ChC 1461.1.

Notifications to parent or guardian, ChC 1461.1.

Mental incapacity to proceed.

Change of placement, ChC 837.6.

Competency commission.

Information to be provided to, ChC 834.1.

Juvenile transferred to criminal court, CCrP 644.1.

Mental examinations.

Competency commission.

Information to be provided to, ChC 834.1.

Report, ChC 835.

Out-of-home placement, ChC 837.6.

Restoration service providers.

Initial 6-month evaluation, ChC 837.3.

Reports, ChC 837.2.

Standards for qualifications, ChC 837.1.

Three-year evaluation, ChC 837.5.

Two-year evaluation, ChC 837.4.

Traffic violations.

Appeal from judgment of referee, ChC 960.

Appointment of counsel, ChC 957.

Disposition.

Immediately following adjudication, ChC 958.

Optional dispositions, ChC 959.

Juvenile traffic referees.

Appeal from judgment, ChC 960.

Authority, ChC 956.

Referral of case, ChC 955.

Victims of crime.

Polygraph examination, 15:241.

Videotape testimony.

Child abuse and neglect cases.

Unlawful possession, sale, distribution, 14:81.5.

Simultaneous broadcast, 15:502.

JUVENILE PROCEEDINGS AND GANG PREVENTION ACT.

Generally, 15:1226, 15:1421 et seq.

Interstate compact for juveniles, ChC 1661 to 1673.

JUVENILE RECORDS.

Bail determination, CCrP 337.

Presentence investigation, CCrP 875.

JUVENILES.

Carnal knowledge of, 14:80.

Custodial agreement; misrepresentation during preparation, 14:133.4.

Defined, 14:92.1.

Felony, 14:80.

Improper supervision of a minor by parent or legal custodian; penalty, 14:92.2.

In correctional institutions, 15:574.13.

In custody of the Department of Corrections: drug education and rehabilitation program, 15:840.

Indecent behavior with, 14:81.

Juvenile justice district, Feliciana, 15:1107 to 15:1107.6.

Misdemeanor, 14:80.1.

Molestation, 14:81.2.

Multi-jurisdictional board, 15:1108.

Pornography, 14:81.1.

Possession of handgun by, 14:95.8.

Retaliation by a minor against a parent, legal custodian, witness, or complainant, 14:92.3.

Second degree cruelty to, 14:93.2.3.

Sexting, 14:81.1.1.

Unlawful placement of gold fillings, caps, and crowns; minors, 14:93.2.2.

Youth centers.

See ST. JAMES PARISH.

JUVENILE TRAFFIC REFEREE.

Requirements, ChC 422.

K

KENNER.

Power of elected municipal officials to parole or release persons in custody for violations of ordinance, 15:574.17.

KIDNAPPING.

Aggravated, 14:44.

Release on own recognizance prohibited, CCrP 334.4.

Interference with custody of a child, 14:45.1.

Of a child, crime of, 14:44.2.

Second degree, 14:44.1.

Simple, 14:45.

KRATOM.

Distribution of products containing mitragyna speciosa to minors, 40:989.3.

L

LABELING.

Defined, 32:621.

Propaganda, 14:367.

LABOR AND CONFINEMENT.

Sentence of imprisonment, CCrP 890.

LABORATORIES.

Criminal and forensic anthropology.

Repository for unidentified and missing persons information, 15:651 to 15:662.

Criminalistics laboratories, 15:499 to 15:502.

Driving under the influence, chemical analysis of body substances.

Laboratories, permits and certification, 32:663.

LABOR DEPARTMENT.

Juvenile justice services, information sharing, ChC 541 to 546.

LABOR, HUMAN TRAFFICKING FOR, 14:46.2.

LAFAYETTE CITY COURT.

Compensation of off duty law enforcement officers, 15:254.3.

LAFAYETTE PARISH.

Fifteenth Judicial District Court: compensation of off duty law enforcement officers, 15:254.2.

LAMPS.

Adjustment certificate, 32:332.

Auxiliary: on motor vehicles, 32:317.

Bicycles, 32:329.1.

Color of clearance, identification, side marker and backup, 32:309.

Equipment combinations, 32:311.1.

Headlamps, 32:303.

Mounting, 32:310.

Number required or permitted, 32:326.

On farm tractors and equipment, 32:315.

On other vehicles and equipment, 32:316.

On parked vehicles, 32:314.

On projecting load, 32:313.

Prohibited installation or use of certain lamps, 32:334.

Selling or using, 32:330.

Special restrictions, 32:327.

Spotlights, 32:317.

Tail lamps, 32:304.

Visibility, 32:311.

Visibility distance and mounted height, 32:302.

When required, 32:301.

LANGUAGE.

Mandatory: Code of Criminal Procedure, CCrP 5.

Permissive: Code of Criminal Procedure, CCrP 5.

LARGE PASSENGER VEHICLE.

Defined, 32:1.

LAUGHING GAS.

Use and transference; penalties, 40:989.

LAW.

Mistake of, 14:17.

State: preemption, 14:143.

LAW CLERKS.

Juvenile court, ChC 420.

LAW ENFORCEMENT AGENCY.

Sex offender registration.

Duties, 15:545.

Notification of, 15:549.

LAW ENFORCEMENT INVESTIGATION.

Interference with, 14:329.

LAW ENFORCEMENT OFFICERS.

Aggravated assault upon.

With firearm, 14:37.2.

With motor vehicle, 14:37.6.

Aggravated flight from, 14:108.1.

Authority, 32:5.

Badges, unlawful production, distribution, manufacture or possession, 14:112.4.

Battery of police, 14:34.2.

Compensation of off-duty law enforcement officers, 15:254 et seq.

Death resulting when claim of self-defense raised.

Full investigation required, 14:20.1.

Defined, 32:1.

Disarming of, 14:34.5.

Domestic abuse assistance: duties, ChC 1573.

Drivers’ licenses.

Applications.

Exemption from certain filing requirements, 32:409.

Duty: custody of delinquent child, ChC 814.

Execution of search warrant, CCrP 165.

False complaints.

Filing a false complaint against a law enforcement officer, 14:133.5.

False liens, filing against a law enforcement or court officer, 14:133.6.

False personation of, 14:112.1.

Aiding and abetting, 14:112.3.

Badges, unlawful production, distribution, manufacture or possession, 14:112.4.

Penalties, 14:112.2.

Firearms and other weapons.

Disarming an officer, 14:34.6.

Retired officers.

Concealed weapons, 14:95.

State of emergency.

Seizure of firearms and ammunition during, 14:329.6.

Flight from, 14:108.1.

In charge of arrest: duties, CCrP 229.

Injuring, 14:129.1.

Inspection of motor vehicles.

Conflict of interest, 32:706.2.

Intimidation by, 14:40.

Malfeasance in office.

Abuse of office, 14:134.3.

Sexual conduct prohibited with persons confined in correctional institutions, 14:134.1.

Missing children.

Death of child, failure to report, 14:403.8.

Duties of agencies receiving reports of missing children, 14:403.3.

Failure to report, 14:403.7.

False reports or information.

Filing with law enforcement, 14:403.3.

Motor vehicles.

Aggravated assault with, 14:37.6.

Audible and visual signals, 32:318.

Burglary, 14:62.9.

Not impeded, 32:395.

Obedience, 32:56.

Off-duty law enforcement officers, compensation of.

Plaquemines parish, 15:254.9.

Twenty-seventh judicial district court, St. Landry parish, 15:254.4.

Witness fees for court appearance while off duty, 15:255.

Open roads law.

Clearance of traffic incidents, 32:151 to 32:154.

Parole officer.

Powers of arrest; summary arrest and detention of parolees, 15:574.8.

Possession of firearm in courtroom: prohibition, 40:1797.

Registry of violent offenses against peace officers, 15:641 to 15:647.

Definitions, 15:642.

Duty to register, informing offender, 15:644.

Establishment of central registry, 15:645.

Failure to register, 15:646.

Immunity from liability, 15:647.

Information required, 15:643.

Maintenance of registration, time period, 15:643.

Requirement for registration, 15:643.

The Trey Hutchison act, 15:641.

Time for registering, 15:643.

Transmission of necessary information to bureau, 15:644.

Verification by offender, 15:645.

Resisting, 14:108.

With force or violence, 14:108.2.

Retirement.

Concealed weapons, carrying, 14:95.

State of emergency, declaration of.

Seizure of firearms and ammunition during, 14:329.6.

Summoning assistance, CCrP 219.

Unlawful use of laser on, 14:37.3.

Violent offenses against peace officers.

Registry, 15:641 to 15:647.

LEARNER’S LICENSE.

School instruction permit; special restrictions on motorcycles, 32:422.

LEASE-BOUND MOBILE RIG HAULER.

Defined, 32:861.

LEASE FACILITATORS.

Defined, 32:1252.

LEASE-PURCHASE CONTRACT.

Defined, 15:1096, 15:1098.2.

LEASES.

Motor vehicles.

Lease facilitators.

Appointment by lessors, 32:1266.

Licenses.

Generally, 32:1254.

LEGAL BUSINESS.

Solicitation, 14:356.

LEGAL PRESUMPTIONS.

Effect; illustrations, 15:432.

LEGEND DRUGS.

Code imprints, 40:1238.

Defined, 40:961.

Definitions, 40:1237.

Fraud or misrepresentation in obtaining, 40:1238.3.

Prescription for, requisites for validity, 40:1238.2.

Sale, distribution or possession without prescription, 40:1238.1.

LEGISLATURE.

Subpoenas of members or personnel.

Restrictions, CCrP 740.

LENGTH.

Defined, 32:1.

LESSEE.

Of trucks: name to appear on, 47:478.

LIABILITY.

Controlled substances: burden of proof, 40:990.

Damage to highway or structure, 32:291.

Immunity: reporting child abuse, ChC 611.

Of firearms or ammunition manufacturer, trade association, dealer, 40:1799.

Processions, marches, parades, and demonstrations: bonds, 14:326.

Protection of terminally ill children: medical insurer’s, ChC 1561.

LIABILITY INSURANCE.

Carriers of hazardous materials, 32:1503.

Carriers of railroad workers, 32:900.1.

Electronic mobile device displaying image of insurance card as proof of security, 32:862, 32:863.1, 32:874.

Investigations.

Stalking statute.

Inapplicability to investigators employed by authorized insurers, 14:40.2.

Motor vehicle.

Assigned risk plans, 32:1043.

Compulsory security; limitation of damages, 32:866.

Custody, distribution and return of security, 32:877.

Duration of suspension, revocation or withdrawal of driver’s license, 32:874.

Evidence contained in vehicle.

Driver’s selection of towing company, 32:1735.

Enforcement; penalty; fees; out-of-state vehicles, 32:863.1.

False declaration.

Criminal sanctions, 32:864.

Revocation; suspension of driving privileges; review; reinstatement fees, 32:863.

Form and amount of security, 32:876.

Further exceptions to requirements, 32:873.

Matters not to be evidence in civil suits, 32:878.

Notice of cancellation or termination, 32:901.

Notification of cancellation or issuance of security; penalties, 32:863.2.

Notification of cancellation or issuance; penalties, 32:865.

Operating without: criminal sanctions, 32:865.

Other policies not affected, 32:902.

Other proof may be required, 32:907.

Proof of financial responsibility.

Alternate methods, 32:897.

Bond, 32:903.

Insurance certificate, 32:898.

May give for others, 32:905.

Money or securities, 32:904.

Non-resident’s certificate, 32:899.

Substitution, 32:906.

To be maintained for 3 years, 32:909.

When may be cancelled or returned, 32:908.

When security determined; suspension; exception, 32:872.

Registration after suspension of inoperable vehicle, 32:879.

Registration; proof of security, 32:862.

Statement of security, 32:862.

Report required following accident; availability, 32:871.

Security required, 32:861.

Military service exemption, 32:861.1.

Self-insurers, 32:1042.

Railroad workers, carriers for hire providing transportation of, 32:900.1.

LICENSE.

Defined, 32:401, 32:851.

Private contract security companies.

Suitability for licensing, 37:3276.1.

Vehicle: required, 32:51.

LICENSE FEE.

Defined, 32:401.

LICENSE PLATES.

Commercial motor vehicles.

Trademark or copyrighted logo license plate program, 47:470.

Dealer right of entry into dealership to recover credentials after license revocation or suspension, 47:522.

Dealers’ temporary demonstration and transportation identification plate, 47:520.

Display, 47:507.

Ham radio stations.

Legislative findings, 47:491.

Owners and operators, 47:492.

Owners’ temporary identification plate, 47:521.

Prohibited lights around, 32:333.

Temporary, 47:519.2, 47:520.

LICENSING AUTHORITY.

Defined, 32:1421, 32:1442.

Notice of controlled dangerous substance conviction, CCrP 892.2.

LIEN.

Electronic media system for lien recordation, 32:707.2.

False liens, filing against a law enforcement or court officer, 14:133.6.

Satisfaction: vehicle certificate of title, 32:708.

LIGHT TRAILER.

Defined, 32:1.

LIGHT TRANSMISSION.

Defined, 32:361.1.

LIGHT VEHICLE.

Defined, 32:401.

LIMITATIONS.

Time.

See TIME LIMITATION.

LINCOLN PARISH DETENTION CENTER.

Commission.

Members, 15:848.2.

Powers and duties, 15:848.3.

Establishment; purpose and title, 15:848.

Funding for operation and maintenance, 15:848.4.

Organization and powers, 15:848.1.

Superintendent and corrections officers, 15:848.6.

Use of other jail and prison facilities, 15:848.5.

LIVESTOCK.

Breeding services.

Contractual powers, 15:1161.

Sale, 15:1161.

Theft, 14:67.1.

LOAD.

Defined, 32:1.

Loose materials: care required; penalties, 32:383.1.

LOANSHARKING.

Aggravated, 14:512.

Penalty, 14:511.

Possession of records, 14:513.

LOCAL MUNICIPAL AUTHORITIES.

Defined, 32:1.

Motor vehicles, powers, 32:41.

LOCAL PARISH AUTHORITIES.

Defined, 32:1.

Powers, 32:42.

LOCOMOTIVES.

Unauthorized signals to persons in charge of prohibited, 14:321.

Audible signal devices, 32:168.

Operating under the influence, 32:661.2.

LOG LOADERS.

Exemption from vehicle registration, 47:502.1.

LOGOS.

License plates.

Commercial vehicles.

Trademark or copyrighted logo license plate program, 47:470.

LOOSE MATERIAL.

Defined, 32:383.

LOOTING.

Definition and penalty, 14:62.5.

LOUISIANA PROTECTIVE ORDER REGISTRY.

Transmissions; bail restrictions, CCrP 327.1.

Sentencing orders, CCrP 871.1.

LOUISIANA REPOSITORY FOR UNIDENTIFIED AND MISSING PERSONS INFORMATION PROGRAM, 15:651 to 15:662.

LOUISIANA SEX OFFENDER ASSESSMENT PANEL, 15:560 to 15:560.6.

LOUISIANA TRUCK CENTER.

Agency representatives, 32:390.23.

Creation, 32:390.21.

Purpose, 32:390.21.

Services and assistance, 32:390.22.

LOUISIANA USED MOTOR VEHICLE COMMISSION, 32:781 to 32:808.

See USED MOTOR VEHICLE COMMISSION.

LOUISIANA VEHICLE PROTECTION PRODUCT ACT, 32:1271 to 32:1282.

See VEHICLE PROTECTION PRODUCTS.

LOW PRESSURE PNEUMATIC TIRE.

Defined, 32:1.

LOW RIDER VEHICLES, 32:297.

LOW-SPEED VEHICLES.

Requirements, 32:300.1.

LUMINOUS REFLECTANCE.

Defined, 32:361.1.

LUNACY COMMISSIONS.

Reports, 15:425.

M

MAGISTRATE.

Defined, CCrP 931.

Failure to appear before: penalty, 32:57.1.

MAINTENANCE.

Of parish jails, 15:702.

MALFEASANCE.

In office, 14:134.

Abuse of office, 14:134.3.

Sexual conduct prohibited with persons confined in correctional institutions, 14:134.1.

Tampering with evidence, 14:134.2.

MALICE.

Fire-raising on lands of another, 14:205.

Presumption of, 14:48.

MANDATORY REPORTER.

Defined, 14:403.

MANSLAUGHTER.

Homicide, 14:31.

Operating a vehicle while under suspension for certain prior offenses, 14:98.3.

MANUFACTURE.

Defined, 40:961.

MANUFACTURER.

Defined, 32:361.1, 32:702, 32:1252.

MANUFACTURER’S CERTIFICATE.

Defined, 32:702.

MAPS.

Internet, virtual, street-map, criminal use, 14:73.9.

Oilfield geological survey, seismograph, and production: theft, 14:67.8.

MARDI GRAS.

Permit to conduct festivities: how obtained, 14:313.

MARIJUANA.

Defined, 40:961.

Prescription for therapeutic use, 40:1046.

Therapeutic use of marijuana, 40:1046.

MARINE PRODUCTS DEALERS, 32:1270 to 32:1270.9.

Audit of records, 32:1270.2.

Damage disclosures, 32:1270.9.

Establishment of dealership, 32:1270.

Franchises with manufacturers, distributors or wholesalers, 32:1270.5.

Indemnification, 32:1270.7.

Manufacturer termination of line-make, 32:1270.6.

Relocation of dealership, 32:1270.

Repair services, 32:1270.8.

Successor or right of first refusal under franchise agreement, 32:1270.4.

Violation of provisions, 32:1270.1.

Warranty service, compensation for, 32:1270.2.

Water-damaged products.

Requirements for sale of, 32:1270.3.

MARRIAGE.

Of minors: penalty for officiant who performs in violation of Chapter, ChC 1550.

MARSHALS.

Duties, powers, CCrP 131.

Registry of violent offenses against peace officers, 15:641 to 15:647.

See LAW ENFORCEMENT OFFICERS.

MARY JEAN THIGPEN LAW, 14:43.1 to 14:43.3.

MASKS.

Wearing in public places prohibited: exceptions, 14:313.

MASSAGE.

National human trafficking resource center hotline.

Establishments required to post information, 15:541.1.

Prostitution by, 14:83.3.

Sexual conduct prohibited, 14:83.4.

MATERIAL WITNESS.

Placing under bond, 15:257.

MEDIATION.

Confidentiality, ChC 441.

Definitions, ChC 436.

Judicial oversight; periodic evaluation; contempt proceedings, ChC 444.

Mediator.

Duties of, ChC 439.1.

Qualifications of, ChC 439.

Selection and appointment of, ChC 438.

Preparation of agreement; court approval, ChC 443.

Purpose, ChC 435.

Referral for, ChC 437.

Stay of proceeding; extension, ChC 440.

Supplementary local rules, ChC 445.

Termination, ChC 442.

MEDICAID.

Fraud, 14:70.1.

Unauthorized participation, 14:126.3.1.

MEDICAL ASSISTANCE.

Interstate Compact on Adoption and Medical Assistance, ChC 1606.

Unauthorized participation, 14:126.3.1.

MEDICAL CARE AND TREATMENT.

Delinquent child in need of care, ChC 868.

Inmates, 15:705, 15:831.

Right to decline medical treatment, 15:860.

Interference, 14:332.

Terminally ill children, ChC 1551 et seq.

MEDICAL MARIJUANA, 40:1046.

MEETINGS.

Grand jury, CCrP 434, 435.

Interstate commission for the placement of children, ChC 1632.

MENTAL ABNORMALITY.

Defined, 15:541.

MENTAL CAPACITY.

Delinquency.

Determination to proceed, ChC 836.

Procedure after determination, ChC 837.

Procedure when regained, ChC 838.

MENTAL EXAMINATION.

After plea of insanity, CCrP 650.

Insanity at time of offense cases, CCrP 656.

Mental incapacity to proceed, CCrP 643.

Prior to commitment: costs, CCrP 659.

MENTAL HEALTH.

Juvenile delinquency.

Disposition.

Insanity finding.

Commitment to mental institution, ChC 895.

Duties of court, ChC 894.

Review hearings required, ChC 906.

Modification of mental health commitment, ChC 916.

MENTAL HEALTH ADVOCACY SERVICE (MHAS).

Judicial commitment procedure: review by, ChC 1459.

MENTAL HEALTH PROCEEDINGS.

Admission: objection by admitted minor, ChC 1462.

Certificate: physician’s: for minor, ChC 1463.

Judicial commitment procedure.

See JUDICIAL COMMITMENT PROCEDURE.

Order: for custody: grounds, ChC 1432.

Parental admission of minor: objection, ChC 1460.

Protective custody without court order, ChC 1433.

Rights: advice of, ChC 1461.

Substance abuse treatment procedure: admission by parent, ChC 1470.

Transfer of patients between institutions, ChC 1471.

Voluntary admission.

See VOLUNTARY ADMISSION.

MENTAL HEALTH/SOCIAL SERVICE PRACTITIONER.

Defined, 14:403.

MENTAL INCAPACITY.

Delinquency: manner raised: effect, ChC 832.

MENTAL INCAPACITY TO PROCEED.

Defined, CCrP 641.

Determination, CCrP 647.

Procedure after, CCrP 648.

Examination by physician: retained by defense or district attorney, CCrP 646.

Examination of defendant: sanity commission, CCrP 644.

Execution, 15:567.1.

How raised: effect, CCrP 642.

Information required prior to admission, CCrP 648.1.

Order for mental examination, CCrP 643.

Prescribed medication: administration, CCrP 649.1.

Procedure when capacity regained, CCrP 649.

Sanity commission: report, CCrP 645.

MENTAL RETARDATION.

Death sentence, CCrP 905.5.1.

METAL TIRE.

Defined, 32:1.

METHAMPHETAMINE.

Ephedrine products, monitoring act, 40:1049.1 to 40:1049.11.

See EPHEDRINE.

Intensive parole supervision.

Eligibility upon completion of intensive incarceration program, 15:574.4.

Fee, 15:574.4.2.

Production, manufacture or possession, 40:967.

METHOD.

Instituting criminal prosecutions, CCrP 382.

MHAS.

See MENTAL HEALTH ADVOCACY SERVICE (MHAS).

MILEAGE.

Witnesses, 15:252.

MILITARY.

Aggravated battery of military member, 14:34.

Aggravated second degree battery of military member, 14:34.7.

Death.

Unauthorized use of identity of deceased soldier, 14:102.21.

Drivers’ licenses, 32:402.

Motor vehicle liability insurance.

Statement of security.

Security required.

Military service exemption, 32:861.1.

Not affected by Code of Criminal Procedure, CCrP 15.

Second degree battery of military member, 14:34.1.

Unauthorized use of identity of deceased soldier, 14:102.21.

MINGLING HARMFUL SUBSTANCES.

Definition; penalties, 14:38.1.

MINI-TRUCKS.

Operation on highways, 32:299.2.

MINORS.

See CHILDREN AND MINORS.

MIRRORS.

Motor vehicles, 32:354.

MISAPPROPRIATION.

Without violence to person.

See THEFT.

With violence to person.

See ROBBERY.

MISCHIEF.

Criminal, 14:59.

MISCONDUCT.

Jury, 14:130.

MISDEMEANOR CASES.

Probation: suspension and deferral of sentence, CCrP 894.

Summons, CCrP 497.

MISDEMEANOR PROSECUTION OF ADULTS.

Definitions, ChC 1526.

Method of instituting, ChC 1528.

Procedure, ChC 1529.

Purpose, ChC 1524.

Scope of jurisdiction, ChC 1525.

Transfers: courts exercising criminal jurisdiction, ChC 1532.

Trial, ChC 1530.

By jury: right to waive, ChC 1531.

Venue, ChC 1527.

MISDEMEANORS.

Defendant to be present at proceedings, CCrP 833.

Defined, 14:2, CCrP 933.

Joinder of: penalties, CCrP 493.1.

Juvenile delinquents.

Misdemeanor-grade delinquent acts, ChC 899, 900, 918.

Trials without jury, CCrP 779.

MISJOINDER.

Objection to, CCrP 495.

MISPRISION OF TREASON.

Definition; penalties, 14:114.

MISREPRESENTATION.

During booking, 14:133.2.

During issuance of misdemeanor summons or preparation of juvenile custodial agreement, 14:133.4.

Of age: to obtain alcohol, 14:333.

MISSING CHILDREN.

Death of child, failure to report, 14:403.8.

Failure to report, 14:403.7.

Interstate compact for juveniles, ChC 1661 to 1673.

Law enforcement agencies.

Duty upon receiving report of missing child, 14:403.3.

Reports, immunity, central registry, investigations, waiver of privileges, 14:403.

Reports, procedures, false reports or communications, 14:403.3.

MISSING DOCUMENT.

Order for substitution of certified copy, 15:272.

MISSING PERSONS.

Repository for unidentified and missing persons information, 15:651 to 15:662.

MISSISSIPPI RIVER.

Bridge crossings prohibited, 32:294.

Making unauthorized cut-offs, 14:314.

Stopping outlets or bayous prohibited: reopening, 14:315.

MISTAKE OF FACT.

Culpability, 14:16.

MISTAKE OF LAW.

Culpability, 14:17.

MISTRIAL.

Grounds for, CCrP 775.

Prejudicial remarks, CCrP 770.

Stay of proceedings, CCrP 775.1.

MITIGATING CIRCUMSTANCES.

Defined, CCrP 905.5.

MITRAGYNA SPECIOSA.

Distribution of products containing to minors, 40:989.3.

MOBILE HOME.

Defined, 32:1.

Motor vehicle titling of mobile homes, 32:707.4.

MOBILITY AID.

Defined, 32:1.

MODEL GLUE.

Abuse of toxic vapors, 14:93.1.

Sale to minors, 14:93.1.

MODIFICATION.

Voluntary transfer of custody, ChC 1522.

MOLESTATION.

Juvenile or person with mental or physical disability, 14:81.2.

MONETARY INSTRUMENT ABUSE.

Definition; penalties, 14:72.2.

MONEY.

Deposited for bail, CCrP 324.

Laundering; proceeds of criminal activity, 14:230.

Used as evidence in criminal cases; disposition, 15:32.

MORTGAGE.

Conventional: removal of building or structure, 14:219.

Fraud.

Residential mortgage lending, 14:71.3.

MOTION PICTURES.

Advertising of coming attractions, 14:330.

Audiovisual recording devices.

Unlawful operation in motion picture theater, 14:223.9.

Rating, 14:330.

MOTIONS.

Belated, CCrP 516.

Change of venue, CCrP 621.

Families in need of services: to dismiss, ChC 763.

For acquittal, CCrP 778.

For appeal: action on, CCrP 915.

For continuance, CCrP 707.

Trial of, CCrP 711.

For new trial.

Effect of granting new trial, CCrP 857.

Errors discovered after verdict or judgment of guilty: necessary allegations, CCrP 855.

Form, content, trial of motion, CCrP 852.

Grounds, CCrP 851.

Newly discovered evidence: necessary allegations, CCrP 854.

Review of ruling on, CCrP 858.

Time for filing, CCrP 853.

To urge all available grounds, CCrP 856.

For post verdict judgment of acquittal, CCrP 821.

In arrest of judgment.

Effect of sustaining, CCrP 862.

Form, content, trial, CCrP 860.

Grounds, CCrP 859.

Time for filing, CCrP 861.

Juvenile delinquency.

Disposition.

Modification.

Probation revocation, ChC 913.

Modification motion procedure, ChC 910.

Expungement of records.

Motion procedure, ChC 919.

Pretrial; hearings; audio-visual appearance, CCrP 522.

Pretrial motions.

Audio-visual appearance, CCrP 522.

Hearings, CCrP 522.

Notice, CCrP 523.

Time for filing, CCrP 521.

To invoke firearm sentencing provision, CCrP 893.1.

To quash.

Effect of sustaining, CCrP 538.

Expiration of time limitations upon trials, CCrP 581.

Form, content: place to file, CCrP 536.

General grounds for, CCrP 532.

Grand jury indictment: special grounds, CCrP 533.

Information: special grounds, CCrP 534.

Nature of motion, CCrP 531.

Time to file, CCrP 535.

Trial of issues arising on, CCrP 537.

To recuse: selection of judge ad hoc to try, CCrP 675.

To suppress evidence, CCrP 703.

MOTOR CARRIERS.

Definitions, 32:1, 32:1502.

For-hire companies, 32:1524.

Hazardous materials carriers, 32:1501 to 32:1526.

Louisiana truck center.

Agency representatives, 32:390.23.

Creation, 32:390.21.

Purpose, 32:390.21.

Services and assistance, 32:390.22.

Unified carrier registration agreement.

Hazmat carriers, 32:1526.

MOTORCYCLES.

Child passengers, 32:191.

Clinging to other vehicles, 32:191.2.

Dealers, 32:1270.10 to 32:1270.19.

Audit of dealer records, 32:1270.13.

Damage disclosures, 32:1270.14.

Establishment of dealership, 32:1270.10.

Indemnification, 32:1270.12, 32:1270.17.

Manufacturer termination of line-make, 32:1270.18.

Relocation of dealership, 32:1270.10.

Repair services, 32:1270.19.

Sale of water-damaged motorcycles, 32:1270.15.

Succession or right of first refusal under franchise agreement, 32:1270.16.

Termination of business, 32:1270.17.

Violations of provisions, 32:1270.11.

Warranty work and compensation, 32:1270.13.

Defined, 32:1, 32:401.

Eye protective devices, 32:190.1.

Footrests, 32:191.3.

Handlebars, 32:191.3.

Headlamps, 32:303.

Prohibited installation or use of certain lamps, 32:334.

Learner’s license, 32:422.

Operation on roadways laned for traffic, 32:191.1.

Riding, 32:191.

Safety, awareness, and operator training program, 32:402.3.

Safety helmets, 32:190.

Used motor vehicle commission.

See USED MOTOR VEHICLE COMMISSION.

Windshields, 32:190.1, 32:358.

MOTOR DRIVEN CYCLE.

Brakes, 32:345.

Defined, 32:1, 32:401.

Headlamps, 32:303.

Prohibited installation or use of certain lamps, 32:334.

Lighting equipment, 32:324.

Riding, 32:192.

MOTOR HOME.

Defined, 32:1252.

MOTORIZED BICYCLE.

Defined, 32:1, 32:401.

Operation, 32:198.

MOTOR SCOOTER.

Driving on sidewalk, 32:200.

MOTOR VEHICLE COMMISSION.

Appointment and qualifications of members; terms of office; organization; oath; official bond; compensation; powers and duties, 32:1253.

MOTOR VEHICLE DEALERS, 32:1251 to 32:1269.

All-terrain vehicles, 32:1270.10 to 32:1270.19.

Arbitration provisions, 32:1269.

Audit of records, 32:1262.

Auto shows, 32:1256.

Body damage disclosure requirements, 32:1264.

Bonds, surety, 32:1254.

Cease and desist orders, 32:1259.

Choice of law for litigation, 32:1269.

Damage disclosure requirements, 32:1264.

Defined, 32:1252.

Failure to pay, 32:1261.2.

Franchise filings, 32:1254.

Indemnification of franchisees, 32:1261.1, 32:1268.

Injunctions of violations, 32:1259.

Liability insurance, 32:1254.

Licenses and permits.

Denial, 32:1258.

Expiration, 32:1258.

Fees, 32:1255.

Generally, 32:1254.

Revocation, 32:1258.

Right of entry into dealership to recover credentials after license revocation or suspension, 47:522.

Suspension, 32:1258.

Manufacturers.

Bankruptcy of, 32:1268.2.

Termination of line-make by, 32:1268.2.

Marine products, 32:1270 to 32:1270.9.

Mechanical damage disclosure requirements, 32:1264.

Motorcycles, 32:1270.10 to 32:1270.19.

New motor vehicle dealerships.

Establishment, 32:1257.

Penalties for violations.

Civil penalties, 32:1258, 32:1260.

Failure to make timely application for license, 32:1255.

Prohibited acts, 32:1261, 32:1262.

Recall notice, 32:1264.1.

Records; audits, 32:1262.

Recreational products.

National shows, 32:1256.2.

Regional shows, 32:1256.1.

Recreational vehicles, 32:1270.20 to 32:1270.30.

Relocation of motor vehicle dealerships, 32:1257.

Repairs, 32:1263.

Sale of dealership.

Right of first refusal, 32:1267.

Sale of used water-damaged vehicles, 32:1265.

Succession to ownership interest in dealership, 32:1267.

Termination of business.

Requirements upon, 32:1268.

Used motor vehicle commission, 32:781 to 32:808.

See USED MOTOR VEHICLE COMMISSION.

Venue for litigation, 32:1269.

Warranty agreements.

Prohibited acts in connection with, 32:1262.

Water-damaged vehicle sales, 32:1265.

MOTOR VEHICLE FIELD OFFICES.

Authorization of fees, 32:429.

Office of Motor Vehicles Customer Service and Technology Fund, 32:429.2.

MOTOR VEHICLE INSURANCE.

See LIABILITY INSURANCE.

MOTOR VEHICLE LESSOR.

Defined, 32:1252.

MOTOR VEHICLE LIABILITY POLICY.

Defined, 32:900.

MOTOR VEHICLE OF HISTORIC OR SPECIAL INTEREST.

Defined, 32:442.

MOTOR VEHICLE OWNERS.

Notification of statutory changes, 32:1700.

MOTOR VEHICLES.

Abandoned.

See ABANDONED MOTOR VEHICLES.

Accidents.

Drug testing.

Postaccident drug testing where fatality occurs, 32:681.

Additional lighting equipment, 32:320.

Aggravated assault with upon peace officer, 14:37.6.

Air-conditioning equipment, 32:375.

Alarms, 32:1271 to 32:1282.

Alteration or removal of identifying numbers, 14:207.

Alternate road-lighting equipment, 32:325.

Animal-drawn: persons riding, 32:22.

Application of succeeding sections, 32:307.

Audible and visual signals, 32:318.

Auto hulks.

Scrap, sales as, 32:718.

Brakes, 32:341 et seq.

After engine failure, 32:344.

Air bag, 14:231.

Condition, 32:343.

Equipment required, 32:341.

Exemptions, 32:341.1.

On motor driven cycles, 32:345.

Performance ability, 32:342.

Careless operation, 32:58.

Cellular telephone usage in motor vehicles.

School buses, 32:289.

Text messaging prohibited, 32:300.5.

Minors, 32:300.7.

Change of engine, 32:715.

Child support judgments.

Privilege on titled motor vehicles, 32:708.1.

Defined, 32:1, 32:401, 32:702, 32:851, 32:1252, 32:1601.

Destruction or alteration of distinguishing number or mark, 32:726.

Disabled: flares and warning devices, 32:367.

Dismantling registered, 32:716.

Display of obscenity, 32:378.1.

Disposal of, 32:1728 et seq.

Distribution and sale, 32:1251 et seq.

Application for license; contents; notices of intent; fees; license; boards; unauthorized acts; auto shows, 32:1254.

Cumulative effect of law; remedial action; retroactive application of certain provisions, 32:1259.

Damage disclosure, 32:1260.

Definitions, 32:1252.

Denial, revocation, imposition of a civil penalty, suspension, or expiration of license; grounds; penalties; injunctive relief; cease and desist orders, 32:1255.

Motor Vehicle Commission, 32:1253.

Requirements upon termination; penalty; indemnity, 32:1257.

Driving while intoxicated.

See DRUNK DRIVING.

Embezzled.

See EMBEZZLED VEHICLES.

Emergency.

See EMERGENCY VEHICLES.

Exclusion from highways: notice required, 32:55.

Exhaust systems; modification, 32:353.

Exhibition of sexually explicit material from motor vehicle; penalties, 14:106.3.

Farm equipment and vehicles.

Allowing unlicensed person under age of seventeen to drive.

Exception to definition of motor vehicle, 32:417.

Unlawful operation by persons under age of seventeen.

Exception to definition of motor vehicle, 32:416.

Fire extinguishers, 32:355.

Following, 32:81.

Freight-carrying: defined, 32:1.

Funeral processions, 32:300.3.

General speed law, 32:64.

GPS tracking.

Vehicle protection products, 32:1271 to 32:1282.

Hazard warning signals, 32:320.1.

Headlamps, 32:303.

Prohibited installation or use of certain lamps, 32:334.

Headphones, wearing prohibited; exceptions, 32:295.2.

Horns and warning devices, 32:351.

Identification numbers.

Inspection, 32:706.2.

Ignition kill switches.

Vehicle protection products, 32:1271 to 32:1282.

Impounding.

Authorized, 32:392.

Inspection.

See INSPECTION.

Judgments.

See JUDGMENT.

Lamp or flag on projecting load, 32:313.

Lamps, 32:316.

Adjustment certificate, 32:332.

Color, 32:309.

Equipment combinations, 32:311.1.

Mounting, 32:310.

Number required, permitted, 32:326.

Prohibited installation or use of certain lamps, 32:334.

Selling or using, 32:330.

Special restrictions, 32:327.

Visibility, 32:311.

Visibility distance and mounted height, 32:302.

When required, 32:301.

Large passenger: defined, 32:1.

Law enforcement officers.

Aggravated assault upon, 14:37.6.

Audible and visual signals, 32:318.

Burglary, 14:62.9.

Leases.

Lease facilitators.

Appointment by lessors, 32:1266.

Licenses.

Generally, 32:1254.

License required, 32:51.

Lights and lamps.

Funeral processions, 32:300.3.

Highway stripe painting vehicles, 32:376.

Loads.

Care required, 32:383.

Loose materials; care required; penalties, 32:383.1.

Low rider vehicles, 32:297.

Low speed vehicles, 32:300.1.

Maximum speed limit, 32:61.

Mirrors, 32:354.

Misrepresenting or concealing identity of or engine of, 32:725.

Mufflers: requirements, 32:352.

Multiple beam road lighting equipment, 32:321.

Use, 32:322.

New.

Stop lamps and turn signals required, 32:306.

To be equipped with reflectors, 32:305.

Noise.

Sound system emanating excessive noise or sound, 14:103.1.

Obstructed lights not required, 32:312.

Of nonresident owner; used regularly in Louisiana, 47:513.

Opening and closing doors, 32:283.

Operating a vehicle while under suspension for certain prior offenses, 14:98.3.

Parked.

Lamps, 32:314.

Moving, 32:103.

Red flags, 32:369.

Passing.

See PASSING VEHICLES.

Privilege on titled motor vehicles.

Child support judgments, 32:708.1.

Proper equipment required, 32:53.

Radio, tape or CD player.

Sound system emanating excessive noise or sound, 14:103.1.

Recall notice, 32:1264.1.

Reckless operation, 14:99.

Reconstructed; title, 32:707.

Recreational: width limitations, exemptions, 32:385.1.

Reflectors: mounting, 32:310.

Registration.

Certificate, 47:506.

Exemption, 47:502.

Log loaders, 47:502.1.

Owner to secure, 47:501.

Removal: unauthorized, 14:68.3.

Rental: fraudulent acquisition of, 14:67.14.

Rented or leased.

Failure to return: defenses, 14:220.

Obtaining by false representation, 14:220.

Sale.

Record of proceedings to be kept for one year, 32:523.

Water-damaged vehicles, 32:1265.

With altered identifying numbers, 14:207.

Sale as scrap, 32:717.

Signal lamps and signal devices, 32:319.

Single-beam road-lighting equipment, 32:323.

Size.

See MOTOR VEHICLE SIZE, WEIGHT AND LOAD.

Slow-moving vehicles.

Identification, 32:377.

Smoking in motor vehicles.

When prohibited, 32:300.4.

Sound amplification systems, prohibitions, 32:378.3.

Sound system emanating excessive noise or sound, 14:103.1.

Spotlights and auxiliary lamps, 32:317.

Stolen.

See STOLEN VEHICLES.

Tail lamps, 32:304.

Television, 32:365.

Text messaging.

First time drivers, 32:289.1.

Prohibited while operating, 32:300.5.

Minors, 32:300.7.

Theft, 14:67.26.

Tires.

See TIRES.

Title certificates.

See TITLE CERTIFICATES.

Towing from private property, 32:1736.

Tracking devices.

Vehicle protection products, 32:1271 to 32:1282.

Unattended, 32:145.

Unauthorized use, 14:68.4.

Used motor vehicle commission, 32:781 to 32:808.

See USED MOTOR VEHICLE COMMISSION.

Vehicle protection products, 32:1271 to 32:1282.

Violation of regulations, 32:374.

Warranties.

Dealers.

Prohibited acts, 32:1262.

Vehicle protection products, 32:1271 to 32:1282.

Water-damaged; definition.

Certificates of destruction, 32:707.3.

Water-damaged vehicle sales, 32:1265.

Weight, 32:386.

Working on highways; exceptions, 32:23.

MOTOR VEHICLE SAFETY INSPECTION FUND.

Generally, 32:1313.

MOTOR VEHICLE SAFETY RESPONSIBILITY LAW.

Commissioner to administer law; hearings; notice to injured parties: appeal to court, 32:852.

Commissioner to furnish operating records; other information; fees, 32:853.

Exceptions, 32:1041.

Financial Responsibility Division Fund, 32:853.

Liability security required.

Private parking lots.

Applicability of provisions, 32:867.

Not to prevent other process, 32:856.

Other violations; penalties, 32:1023.

Past application, 32:855.

Report required following accident; availability, 32:871.

Short title, 32:858.

Supplemental to motor vehicle laws, 32:854.

Uniformity of interpretation, 32:857.

MOTOR VEHICLE SIZE, WEIGHT AND LOAD.

Applicability and regulations, 32:379.

Blanket oversize yearly permit; fees, 32:386.1.

Concrete, trucks carrying.

Exceeding permissible gross weight, 32:388.

Height, 32:381.

Highway and street operation restrictions, 32:261.

Length and special length limits, 32:382.

Logging equipment, 32:387.10.

Penalties for provision violations, 32:388.

Multiple violations, 32:388.1.

Special permits.

Agronomic crops, 32:387.9.

Interstate Route 49, 32:387.9.1.

Bagged rice for export, 32:387.19.

Horticultural crops, 32:387.9.

Interstate Route 49, 32:387.9.1.

Logging equipment, 32:387.10.

Penalties, 32:388.

Multiple violations, 32:388.1.

Timber cutting equipment, 32:387.10.

Trucks hauling agronomic or horticultural crops, 32:387.9.

Interstate Route 49, 32:387.9.1.

Vehicles hauling sugarcane, 32:387.7.

Sugar cane, vehicles hauling, 32:387.7.

Timber cutting equipment, 32:387.10.

Trailers and towed vehicles, 32:384.

Weight and load limited, 32:54.

Width; projecting loads, 32:380.

MOTOR VEHICLE TITLING.

Assembled title disclosures, 32:706.1.

Assembled vehicles, 32:707.5.

Certificates of destruction.

Water-damaged vehicles, 32:707.3.

Child support obligation.

Privilege over certificate of title, 32:708.1.

Dismantlers and parts recyclers.

Transfer of certificate of title to or from, 32:806.

Transfers of scrapped motor vehicles, 32:807.

Expedited processing procedure, 32:707.6.

Sales for scrap.

Auto hulks, 32:718.

Satisfaction of lien or security interest.

Child support obligation, 32:708.1.

Title certificates.

See TITLE CERTIFICATES.

Water-damaged vehicles.

Certificates of destruction, 32:707.3.

MOVABLES.

Leased.

Failure to return or surrender, 14:220.1.

Obtaining by false representation, 14:220.1.

Restitution, 14:220.1.

Unauthorized use, 14:68.

MOVE OVER LAW.

Vehicles with flashing lights stopped on side of roadway, 32:125.

MOVING PARKED VEHICLES.

Restrictions, 32:103.

MUDGUARDS AND FENDERS.

Requirements, 32:364.

MUFFLERS.

Requirements; prevention of excessive noise, fumes and smoke, 32:352.

MULTIPLE BEAM ROAD LIGHTING EQUIPMENT.

Requirements, 32:321.

Use, 32:322.

MULTIPLE-LANE HIGHWAY.

Defined, 32:1.

MULTIPOINT DISTRIBUTION SYSTEMS SERVICE.

Avoiding payment, 14:221.

MUNICIPALITY.

Defined, 32:1.

MUNICIPAL OFFICERS.

Code of Criminal Procedure, CCrP 7.

MUNICIPAL ORDINANCES.

Persons arrested for violation: power of elected officials to parole, 15:574.15.

Release bond for violation, 15:81.

MURDER.

See HOMICIDE.

MUSCLE RELAXERS.

Seeking Carisoprodol prescription while taking same drug under different prescription, 40:1238.1.

MUTILATION.

Self: by a prisoner, 14:404.

N

NAMES.

Vehicle protection product warrantors.

Prohibited acts, 32:1278.

NARCOTIC DRUG.

Defined, 32:1425, 40:961.

NATIVE AMERICANS.

Interstate compact for the placement of children, ChC 1640.

NATURAL GAS.

Aggravated assault upon utility service employee, 14:37.5.

Unauthorized entry into critical infrastructure.

Compressor stations or storage facilities, 14:61.

NATURE.

Crime against, 14:89.

Aggravated, 14:89.1.

By solicitation, 14:89.2.

NEGLECT.

Authority of courts, ChC 308.

Child: contributing to, 14:92.1.

Criminal.

Family, 14:74.

Probation, 15:305.

Defined, 14:403, 14:403.2.

Family: place of trial, 15:191.

Of adults: reports, investigation, central registry, waiver of privileges, immunity, 14:403.2.

Of animals, reporting, 14:403.6.

NEGLIGENCE.

Criminal, 14:12.

Dog or other animal killing human being, 14:32.

Fire-raising on lands of another, 14:204.

NEGLIGENT HOMICIDE.

Definition; penalties, 14:32.

NEGLIGENT INJURING.

Definition; penalties, 14:39.

NEW IBERIA CITY COURT.

Compensation of off duty law enforcement officers, 15:254.1.

NEW ORLEANS.

Juror’s fee, 15:304.

Off-duty law enforcement officers.

Witness fees for court appearance while off duty, 15:255.

NEWS MEDIA.

Restrictions on search warrants, 15:42.

NOISE.

Excessive.

Amplified devices in public places; quiet zones, 14:103.2.

Mufflers, 32:352.

Motor vehicle sound systems, 14:103.1.

NONCONVICTION DATA.

Defined, 15:541.

NONPRODUCTION.

Of confined person, CCrP 359.

NONRESIDENT.

Defined, 32:851.

Owner of vehicle used regularly in business in Louisiana, 47:513.

NONRESIDENT DRIVERS.

Accidents, 32:880.

NONRESIDENT’S OPERATING PRIVILEGES.

Defined, 32:851.

NONRESIDENT VIOLATOR COMPACT.

Administrator; no compensation, 32:1443.

Enactment and text, 32:1441.

NONSTATE PROVIDERS.

Juvenile offenders, 15:1087.

NOOSE.

Public display of hangman’s noose on property of another or public place, 14:40.5.

NO PASSING ZONES.

Defined, 32:77.

NORTHEAST LOUISIANA CORRECTIONAL CENTER.

Additional facilities, 15:847.

Board of governors.

Membership; powers; duties; suits, 15:842.

Powers, 15:843.

Establishment; purpose, 15:841.

Municipalities: agreements with for use, 15:845.

Prisoners, 15:846.

Suits: service of process, 15:844.

NORTHWEST LOUISIANA JUVENILE DETENTION CENTER AUTHORITY.

See WARE YOUTH CENTER AUTHORITY.

NOT GUILTY.

Burden of proof, 15:271.

Plea: changed to guilty, CCrP 560.

NOTICE.

Bail forfeiture, CCrP 349.3.

Child custody.

Continued custody proceedings.

Notice of hearings, ChC 623.

Child in need of care.

Continued custody proceedings.

Notice of hearings, ChC 623.

Gangs.

Civil forfeiture actions.

Firearms, ammunition and dangerous weapons, 15:1405.2.

Judicial commitment procedure.

Court action, ChC 1449.

Hearing, ChC 1436.

Juvenile delinquency.

Disposition.

Modification.

Motion procedure, ChC 910.

Release of child from custody, ChC 911.

Juvenile proceedings.

Mental health or substance abuse proceedings.

Parental admission.

Notifications to parent or guardian, ChC 1461.1.

Of alibi: discovery, CCrP 727.

Of defense based upon mental condition: discovery, CCrP 726.

Prisoners.

Safe pregnancy for incarcerated women.

Notice of requirements, 15:744.6.

School buses, passing.

Driver authorized to notify law enforcement, 32:80.

Sex offender registration.

Commission of sex offenses on school premises.

Notification by school superintendents, 15:539.

Community notification, 15:542.1.

Used motor vehicle commission.

Denial, suspension or revocation of licenses, 32:785.

Voluntary transfer of custody, ChC 1517.

Witness protection services, 15:1606.

NUMBER.

Code of Criminal Procedure, CCrP 4.

O

OATH.

Administered to witnesses, CCrP 407.

Defined, CCrP 934.

Grand jury, CCrP 431.

Of witness, CCrP 776.

Witnesses.

Administration of by grand jury, CCrP 440.

In criminal proceedings, CCrP 14.

OBEDIENCE.

To police officers, 32:56.

To traffic signs, 32:56.

OBSCENE DEVICES.

Promotion, 14:106.1.

OBSCENITY.

Defined, 14:106.

Display on registered motor vehicle, 32:378.1.

OBSTRUCTING FIREMAN, 14:327.

OBSTRUCTION.

Highway of commerce.

Aggravated, 14:96.

Simple, 14:97.

Of court orders, 14:133.1.

Of fireman, 14:327.

Of justice, 14:130.1.

Of staff, faculty, or students of educational institutions, 14:328.

Public passages, 14:100.1.

To driving or driver’s view, 32:282.

OBTAINING WITNESSES FROM OUTSIDE THE STATE.

Exemption from arrest and service of process, CCrP 743.

Method, CCrP 741.

Summoning a witness from this state to testify in another state, CCrP 742.

Uniformity of interpretation, CCrP 745.

Witness, state defined, CCrP 744.

ODOMETERS.

Tampering with or altering; penalties, 32:726.1.

OFFENDER.

Defined, 15:1174.

OFFENSES.

Alcohol-related: minors.

See CHILDREN AND MINORS.

Capital.

See CAPITAL CASES.

Cellular telephone usage.

Text messaging prohibited while operating motor vehicle, 32:300.5.

Minors, 32:300.7.

Committed prior to effective date of Code, 14:142.

Committed within 100 feet of parish boundary: venue, CCrP 614.

Defined, CCrP 933.

Family, 14:74 et seq.

Abandonment, 14:79.1.

Criminal neglect, 14:74, 14:74.1.

Probation, 15:305.

Protective orders, 14:79.

Right of action, 14:74.1.

Sex, 14:76 et seq.

Guilty plea: lesser included offense, CCrP 558.

Inchoate, 14:26 et seq.

Attempt, 14:27.

Criminal conspiracy, 14:26.

Homicide: solicitation, 14:28.1.

Inciting a felony, 14:28.

Included, 14:5.

Inquiry into by grand jury, CCrP 437.

Insanity at time of: method of trial, CCrP 651.

Joinder of, CCrP 493.

Severance of, CCrP 495.1.

Juvenile.

Carnal knowledge, 14:80.

Indecent behavior, 14:81.

Molestation, 14:81.2.

Pornography, 14:81.1.

Contributing to delinquency of, 14:92.

Cruelty to, 14:93.

Sexting, 14:81.1.1.

Lesser, 14:5.

Conviction and punishment limitations, CCrP 574.

Molestation of a juvenile or person with mental or physical disability, 14:81.2.

Noncapital: limitation of prosecution, CCrP 572.

On railway trains, vessels, aircraft, or other vehicles, CCrP 612.

Sex.

Aggravated incest, 14:78.1.

Bigamy, 14:76.

Abetting, 14:77.

Incest, 14:78.

Aggravated incest, 14:78.1.

Juvenile: carnal knowledge, 14:80.

Molestation, 14:81.2.

Sexting, 14:81.1.1.

Time limitation to prosecute certain sex offenses, CCrP 571.1.

Unlawful use of laser on police officer, 14:37.3.

OIL AND GAS.

Unauthorized entry into critical infrastructure.

Refineries, 14:61.

OIL EQUIPMENT.

Theft, 14:67.8, 14:67.9.

OIL FACILITY EQUIPMENT.

Permit to operate on interstate, 32:387.4.

ONE DAY/ONE TRIAL.

Jury system, CCrP 409.5.

ONE-STEP QUALIFICATION/SUMMONING.

Petit jury, CCrP 416.1.

ONE-WAY ROADWAYS.

Department may designate, 32:78.

ONLINE IMPERSONATION, 14:73.10.

OPEN ROADS LAW, 32:151 to 32:154.

Agreement, 32:151.

Police officer standards and training (POST).

Traffic incident management POST course, 32:152.

Towing of vehicles.

Pilot programs, 32:153.

OPERAS.

Performance or representation without consent of owner prohibited, 14:208.

OPERATOR.

Defined, 32:1, 32:851.

OPIATE.

Defined, 40:961.

OPIUM POPPY.

Defined, 40:961.

ORAL COMMUNICATION.

Defined, 15:1302.

ORDERING OF GOODS OR SERVICES.

Unauthorized, 14:68.6.

ORDERS.

Child abuse.

Continued custody, ChC 627.

Entry, ChC 613.

Evaluation, ChC 614.

Instanter.

Of custody, ChC 619.

Oral, ChC 620.

Protective.

Content, ChC 618.

Modification, ChC 618.

Service, ChC 618.

Temporary restraining, ChC 617.

Delinquency.

Adjudication, ChC 884.

Adjudication hearing, ChC 878.

Domestic abuse assistance.

Notice of penalty within, ChC 1571.

Protective: content, ChC 1570.

Modification, ChC 1570.

Service, ChC 1570.

Temporary restraining, ChC 1569.

Judicial commitment procedure.

Burden of proof, ChC 1447.

For custody and detention, ChC 1440.

Of hearing, ChC 1445.

Probable cause: for examination, ChC 1437.

Mental health proceedings: custody: grounds, ChC 1432.

Voluntary transfer of custody, pretrial orders, ChC 1518.

ORGAN DONORS.

Drivers’ licenses.

Anatomical gift designation, 32:410.

ORGANIZATION.

Defined, 14:359.

Engaged in social, educational, or political activities: Communist affiliations prohibited, 14:385.

Registration, 14:362.

ORLEANS PARISH.

Central jury pool, CCrP 409.1.

Disposal of property of prisoners, CCrP 228.1.

Duty of registrar to furnish jury commission lists of voters added to or deleted from rolls, 15:113.

Jails.

Work release programs, 15:712.

Parishes other than.

Drawing of grand jury venire in, CCrP 411.

Drawing of petit jury venire in, CCrP 416.

Selection of general venire in, CCrP 408.

Petit jury venire, CCrP 418.

Process servers, 15:112.

Rotation, selection and control of grand jury, 15:114.

Salary of jury commissioners, vacancy, appointment of secretary, 15:111.

Selection of general venire, CCrP 409.

OVERTAKING AND PASSING VEHICLES.

Bicycles, 32:76.1.

OVUM.

Unauthorized use of, 14:101.2.

OWNER.

Defined, 14:223.1, 32:1, 32:851, 32:1713.

Motor vehicle: notification of changes by secretary of department, 32:1700.

Of trucks: name to appear on, 47:478.

Rights of, 32:25.

OXYCODONE.

Intensive parole supervision.

Eligibility upon completion of intensive incarceration program, 15:574.4.

Fee, 15:574.4.2.

Soliciting minors to distribute, 40:981.2.


P

PADDING.

Payroll: political, 14:139, 14:139.1.

PANDERING.

Definition; penalties, 14:84.

PANEL.

Defined, CCrP 932.

PARADES.

Firearms.

Carrying firearm used in crime of violence near parade, 14:95.2.1.

Reckless discharge of firearm at parade, 14:95.2.2.

PARAMILITARY ORGANIZATIONS.

Prohibitions, 14:117.1.

PARDONS.

See REPRIEVE AND PARDON.

PARENTAL SUPPORT PAYMENTS.

Juvenile offenders, 15:910.

PARENTS.

Marriage of minors, ChC 1545.

Mental health proceedings: admission of minor: objection, ChC 1460.

Protection of terminally ill children: surrender of rights, ChC 1559.

PARISH.

Defined, 15:1098.2.

Expenses, 15:304.

Jury commission, CCrP 404.

Motor vehicle towing and storage fees, 32:1733.

Noise ordinances.

Motor vehicle sound systems.

Emanating excessive sound or noise, 14:103.1.

Traffic regulation and offenses.

Penalties for provision violations, 32:57.

PARISH COURTS.

Judges.

Concealed weapons, carrying, 14:95.

PARISH JAILS.

Work release programs, 15:712.

PARISH SCHOOL BOARDS.

Juvenile justice services, information sharing, ChC 541 to 546.

PARK.

Defined, 32:1.

PARKED VEHICLES.

Moving, 32:103.

PARKING AREA.

Defined, 32:1.

PARKING FINES.

For unauthorized use of handicapped spaces, 40:1742, 40:1742.1.

Unpaid: record, 32:393.

PARKING, STANDING, AND STOPPING.

Additional regulations, 32:144.

Blocking private driveways, highways, and highway department right of way; penalties, 32:143.1.

Defined, 32:1.

Definitions, 32:471.

Disabled persons, 40:1742.

Additional fine for enforcement of regulations, 40:1742.1.

Local variances, 40:1742.2.

Illegal: penalty; seizure; impounding and detention, 32:473.

Leased or rented motor vehicles, 32:146.

Officers authorized to remove illegally stopped vehicles, 32:142.

On highway shoulders, 32:296.

Outside business or residence districts, 32:141.

Prohibited in specified places, 32:143.

Red flags, 32:369.

Seizure; payment of costs, 32:472.

Unattended motor vehicles, 32:145.

PARKS AND RECREATIONAL FACILITIES.

Golf carts in Palmetto Island state park, 32:127.2.

Sex offenders.

Unlawful presence of a sex offender, 14:91.2.

PAROCHIAL OFFICERS.

Code of Criminal Procedure, CCrP 7.

PAROLE.

Administrative sanctions against parolee, 15:574.7.

Appeal from decision of board, 15:574.11.

Board of.

See BOARD OF PAROLE.

Conditions of release, 15:574.4.1, 15:574.4.2.

Conviction of a felony, 15:574.10.

Denial.

Appeal from decision of board, 15:574.11.

Department of public safety and corrections.

Post-release facilities pilot program, 15:571.61.

Elected state, parish or municipal officers.

Power to grant parole to persons detained for municipal ordinance violation, 15:574.15.

Eligibility, 15:574.4.

Sex offenders, 15:574.4.3.

Fees, 15:574.4.2.

Finality of board determinations, 15:574.11.

General applicability, 15:574.13.

Information as to offenders and ex-offenders; confidentiality, 15:574.12.

Limitation of liability; release of information, 15:571.22.

Intensive incarceration.

Controlled substance offenses, 15:574.4.1.

Persons held by sheriffs in Orleans parish, 15:574.5.

Intensive parole supervision.

Eligibility, 15:574.4.4.

Nonviolent felony offenses, 15:574.4.1, 15:574.4.2.

Interstate transfer of residence of parolees, 15:574.45.

Juvenile delinquency.

Felony-grade delinquent acts.

Maximum period of parole, ChC 898.

Misdemeanor-grade delinquent acts.

Maximum term of parole, ChC 900.

Supervision fees for probation and parole, ChC 901.1.

Juveniles in correctional institutions excepted, 15:574.13.

Kenner: power of elected officials to parole or release persons in custody for violations of ordinance, 15:574.17.

Medical parole program, 15:574.20.

Modification or suspension of supervision, 15:574.7.

Alternative conditions, 15:574.7.

Parole risk assessment pilot program, 15:574.21.

Persons eligible for parole, 15:574.4, 15:574.4.1.

Sex offenders, 15:574.4.3.

Power of elected state, parochial, or municipal officials: persons arrested for violation of municipal ordinances, 15:574.15.

Processing fee, 15:574.4.5.

Prohibition of city council members to grant, 15:574.18.

Public defenders.

Parole revocation and prerevocation hearings.

Appointment of counsel at, 15:179.

Refusal; penalty, 15:574.16.

Revocation.

Board panels, 15:574.9.

Duration of re-imprisonment and re-parole after revocation; credit for time served, 15:574.9.

For violation of condition; hearing, 15:574.9.

Public defenders.

Parole revocation and prerevocation hearings.

Appointment of counsel at, 15:179.

Return to custody for hearing, 15:574.9.

Technical violations, 15:574.9.

Sex offenders, 15:574.4.3.

Sexual offenders, 15:538.

Term: automatic discharge, 15:574.6.

Violation of conditions: sanctions, 15:574.7.

Administrative sanctions for technical violations, 15:574.7.

Work release program: reports to law enforcement agencies, 15:1112.

PAROLEES.

Custody and supervision, 15:574.7.

Summary arrest and detention, 15:574.8.

PAROLE OFFICER.

Powers of arrest; summary arrest and detention of parolees, 15:574.8.

PARTIAL BIRTH ABORTION.

Criminal penalties, 14:32.10, 14:32.11.

PARTICIPATING PARISH.

Defined, 15:1096, 15:1098.2.

PARTIES.

Accessories after the fact, 14:25.

Classified, 14:23.

Principals, 14:24.

PARTS CAR.

Defined, 32:442.

PASSENGER CAR.

Defined, 32:1.

PASSENGER RESTRAINT.

Child, 32:295.

PASSING VEHICLES.

Bicycles, 32:76.1.

In opposite directions, 32:72.

On the left, 32:73.

Limitations, 32:75, 32:76.

On the right: when permitted, 32:74.

School buses, 32:80.

School zones, 32:77.1.

PATERNITY CASES.

False swearing, 14:125.1.

Giving false statements, crime of, 14:125.2.

PATROL WAGONS.

Uncovered prohibited, 15:701.

PATTERN OF RACKETEERING ACTIVITY.

Defined, 15:1352.

PAVEMENT STRUCTURE.

Defined, 32:1.

PAYMENTS.

Misapplication, 14:202.

PAYROLL.

Political.

Padding, 14:139, 14:139.1.

Padding by sheriff: sale of assets of sheriff’s office prohibited, 14:139.1.

Public: fraud, 14:138.

PEACE AND ORDER.

Disturbing the peace, 14:103.

Keeping a disorderly place, 14:104.

Letting a disorderly place, 14:105.

Obscenity, 14:106.

Promotion of obscene devices, 14:106.1.

Vagrancy, 14:107.

PEACE BONDS.

Application for: examination, CCrP 27.

Automatic discharge, CCrP 33.

Failure to give, CCrP 31.

Forfeiture, CCrP 32.

Generally, CCrP 30.

Hearing: costs, CCrP 29.

Issuance of summons or warrant of arrest, CCrP 28.

Power to order, CCrP 26.

PEACE OFFICERS.

See LAW ENFORCEMENT OFFICERS.

PEDESTRIAN-CONTROL SIGNALS.

Meanings of, 32:233.

PEDESTRIANS.

Bicycle and pedestrian safety fund, 32:202.

Blind and incapacitated: use of canes; vehicles, 32:217.

Crossing at other than cross walks, 32:213.

Defined, 32:1.

Drivers to exercise due care, 32:214.

On highways, 32:216.

Right-of-way in cross-walks, 32:212.

Right-of-way on sidewalks, 32:219.

Soliciting rides or business, 32:218.

Subject to traffic regulations, 32:211.

To use right half of cross walks, 32:215.

PEEPING TOM.

Definition; penalties, 14:284.

PENALTY.

Abandoning or discarding ice boxes, refrigerators, or other air tight containers, 14:324.

Abuse of adults, 14:403.2.

Abuse of children, 14:403.

Additional, 14:370.

Air bag fraud, 14:231.

Arson.

Registration of offenders, failure to register, 15:562.5.

Blocking private driveways, highways, and highway department right of way, 32:143.1.

Brake fluid: illegal sale or manufacture, 32:630.

Breaking seals, 14:209.

Bureau of Criminal Identification and Information, 15:596.

Burn injuries or wounds, 14:403.4.

Chemical tests: refusal to submit, 14:98.2.

Cockfighting, 14:102.23, 14:102.24.

Collateral securities: unauthorized use or withdrawal, 14:201.

Communism-related, 14:368 et seq.

Communist propaganda control law, 14:390.7.

Conductors of public opinion polls: failure to register, 14:325.

Contempt of court, CCrP 25.

Contraband.

Taking to and from penal institutions, 14:402.

Taking to and from state owned hospitals, 14:402.1.

Controlled substances, 40:980.

Distribution or possession with intent, 40:966.

Prohibited acts: all schedules, 40:971.

Prohibited acts-Schedule I, 40:966.

Prohibited acts-Schedule II, 40:967.

Prohibited acts-Schedule III, 40:968.

Prohibited acts-Schedule IV, 40:969.

Prohibited acts-Schedule V, 40:970.

Use and transference of “rush,” 40:989.

Counterfeit trademark, 14:229.

Crayfish farms: protection of owners, 14:226.

Criminal.

Transportation of hazardous materials, 32:1514.

Discharging explosives or fireworks within one thousand feet of hospital, 14:311.

Divulging or obtaining knowledge of telegrams, 14:320.

Domestic abuse aggravated assault, 14:37.7.

Domestic abuse assistance, ChC 1571.

Domestic abuse battery, 14:35.3.

Drivers’ licenses, special certificate applications, penalty for false information, 32:409.1.

Electrical appliances: sale without original factory serial number, 14:203.

Electronic monitoring equipment, tampering with, 14:110.2, 14:110.3.

Encouraging child delinquency, dependency, or neglect, 14:92.1.

Ephedrine: possession of more than twelve grams, 40:962.1.1.

Evidence of insurance to be contained in motor vehicle, 32:863.1.

Failing to render aid, 14:501.

Failure to file affidavit, 14:387.

Failure to honor written promise to appear, 32:57.1.

Failure to report an accident, 32:1023.

False declaration: motor vehicle liability security, 32:864.

False information: driver’s license applications, 32:409.1.

False packing.

Agricultural products, 14:213.

Cotton bales, 14:213.

Female genital mutilation, 14:43.4.

Fiduciaries: failure to file accounts in court, 14:354.

Fire prevention interference, 14:206.

Fire-raising: on lands of another, 14:204, 14:205.

Forest products.

Failure to remit payment to owner, 14:211.

False statement, 14:212.

Gangs, solicitation of membership in, 15:1403.1.

Harassment: telephone communications, 14:285.

Heavy equipment: failure of owner’s name or emblem to appear on, 32:651.

Illegal cancellation of traffic citation, 32:398.3.

Illegally parked vehicles, 32:473.

Intimidating, impeding, or injuring witnesses or officers or member of immediate family, 14:129.1.

Joinder of misdemeanors, CCrP 493.1.

Jumping from state bridge for publicity, 14:312.

Loansharking, 14:511.

Aggravated, 14:512.

Possession of records, 14:513.

Maintaining a disorderly place, 14:281.

Manufacture, possession of delayed action incendiary devices, 14:54.2.

Marriage of minors: officiant who performs marriage in violation, ChC 1550.

Missing children.

Failure to report, 14:403.7.

False reports or communications, 14:403.3.

Mississippi River.

Making unauthorized cut-offs, 14:314.

Stopping outlets or bayous, 14:315.

Motor vehicle.

Alteration or removal of identifying numbers, 14:207.

Rented or leased: failure to return, 14:220.

Obtaining by false representation, 14:220.

Violation of driver’s license, 32:427.

Motor vehicle dealer licenses, 32:1255.

Motor vehicle dealers, 32:1260.

Motor vehicle size, weight and load, 32:388.

Multiple violations, 32:388.1.

Movables.

Leased: failure to return, 14:220.1.

Obtaining by false representation, 14:220.1.

Notification of cancellation or issuance of security, 32:863.2.

Obstruction or interference with staff, faculty, or students of educational institutions, 14:328.

Operas: performance or representation without consent of owner, 14:208.

Operating motor vehicle without liability security, 32:865.

Operation of places of prostitution, 14:282.

Payments: misapplication, 14:202.

Peeping Tom, 14:284.

Processions, marches, parades, and demonstrations: without permit, 14:326.

Property: deprivation of rights, 14:355.

Prostitution, 14:82.

Racketeering, 15:1354.

Registration of individuals: failure, 14:368.

Registration of organization, 14:368.

Sale of.

Fireworks containing white or yellow phosphorus, 14:318.

Minor children, 14:286.

Poisonous reptiles to minors, 14:91.21.

Toy pistols, 14:319.

Sale or purchase of documents simulating official court papers for collection purposes, 14:353.

Sale or use of model glue by minors, 14:93.1.

School buses, passing, 32:80.

Seafood.

Commercial license required of seller, 14:218.

Purchase or sale under certain conditions, 14:217.

Securing bail or sale of real estate, 14:351.

Sexual acts in public, 14:106.2.

Solicitation: of legal business by sheriff, 14:356.

Sound reproduction, 14:223.3.

Special proceedings: contempt, ChC 1509.

State Penitentiary officials and employees not to be personally interested in contracts, 15:862.

Substance abuse: in schools, 14:403.1.

Surveillance equipment, tampering with, 14:110.3.

Tampering with or altering odometers, 32:726.1.

Tampering with taxicab meter, 14:210.

Termination of motor vehicle dealership, 32:1257.

Oil and gas equipment, 14:67.8, 14:67.9.

Oilfield geological survey, seismograph and production maps, 14:67.8.

Petroleum products, 14:67.8.

Utility service, 14:67.6.

Theft of building components, 14:67.23.

Threatening a public official, 14:122.2.

Tobacco: sale to or purchase by minor, 14:91.8.

Traffic violations, 32:393.

Trespass on state prison property prohibited, 15:864.

Unattended children in motor vehicle, 32:295.3.

Unauthorized removal of motor vehicle, 14:68.3.

Unauthorized signals to persons in charge of locomotives, 14:321.

Unlawful referrals by wrecker drivers, 14:356.1.

Use of documents simulating official court papers for collection purposes, 14:353.

Use of steel tires, cleats or lugs on hard-surfaced roads, 32:503.

Use of uncovered vehicles in the transportation of prisoners, 15:596.

Violation of.

Hydrocarbon gas powered vehicle laws, 32:1604.

Inspection laws, 32:1310.

Vehicle certificate of title law, 32:731.

Additional, 32:732.

Water: transportation from St. Tammany Parish, 14:224.

Weapons, registration of, 40:1791.

Wearing mask or hood in public places, 14:313.

Wiretapping, 14:322.

PEN REGISTERS.

Assistance in installation and use, 15:1316.

Orders.

Application, 15:1314.

Issuance, 15:1315.

Use prohibited, 15:1313.

PEREMPTION.

Compensation for wrongful conviction and imprisonment.

Filing application, 15:572.8.

PEREMPTORY CHALLENGES.

Gender based, CCrP 795.

Number, CCrP 799.

Racially based, CCrP 795.

PEREMPTORY GROUNDS.

Continuance, CCrP 713.

PERJURY.

Completion of affidavit, 14:128.

False statements.

Denial of constitutional rights, 14:126.2.

In affidavit, 14:388.

False statements concerning employment in a nursing or health care facility, 14:126.3.

False swearing, 14:125, 14:126.

Inconsistent statements, 14:126.

Paternity cases, 14:125.1.

Violating public health or safety, 14:126.1.

Generally, 14:123 et seq.

Grand jurors and district attorneys, 15:471.

Inconsistent statements, 14:124, 14:126.

Limitation of defenses, 14:127.

PERMANENCY PLANNING.

Child in need of care: failure to comply with requirements, ChC 712.

Voluntary transfer of custody, ChC 1521.

PERMIT.

Brake fluid, 32:622.

Containerized cargo for export: special permit, 32:387.16.

Demonstrations: liability, 14:326.

Driver training school, 32:422.1.

Equipment for oil, gas facility, 32:387.4.

Escort vehicles: required for operation, 32:387.1.

Marches: liability, 14:326.

Mardi Gras festivities, 14:313.

Parades: liability, 14:326.

Private contract security companies.

Suitability for licensing, 37:3276.1.

Processions: liability, 14:326.

School instruction, 32:422.

Special.

See SPECIAL PERMIT.

Steering axle, 32:387.8.

Trucks hauling agronomic or horticultural crops, 32:387.8.

Unregistered trucks, temporary, 47:511.2.

Use of public property, 14:329.4.

Vehicles, 32:386.1, 32:387.

Vehicles transporting timber cutting or logging equipment, 32:387.8.

PERMIT PERIOD.

Defined, 32:621.

PERSON.

Arrested: informing of rights, CCrP 218.1.

Authorized to serve habeas corpus writ, CCrP 355.

Defined, 14:2, 14:67.3, 14:403, 14:403.1, 14:403.2, 15:1302, 32:621, 32:702, 32:851, 32:1252, 32:1502, 40:961, CCrP 934.

Detained: informing of rights, CCrP 218.1.

Prohibition of city council to release, 15:574.18.

PERSONATION.

False, 14:112.

PERSONNEL.

Juvenile court, ChC 419.

PETITION.

Delinquency.

Amendment, ChC 846.

Answer, ChC 856.

Appearance to answer.

Advice of rights, ChC 855.

Time, ChC 854.

Authority to file, ChC 842.

Child in custody: time for filing, ChC 843.

Contents, ChC 845.

Dismissal, ChC 876.

Form, ChC 844.

Service, ChC 847.

Domestic abuse assistance, ChC 1568.

Families in need of services.

Amendment, ChC 750.

Authority to file, ChC 746.

Contents, ChC 749.

Dismissal of, ChC 764.

Form, ChC 748.

Service, ChC 751.

Time for filing, ChC 747.

Judicial commitment procedure, ChC 1434.

Filing, ChC 1435.

Not required for traffic violations, ChC 954.

Post conviction relief, CCrP 926.

Voluntary transfer of custody, ChC 1514.

Contents, ChC 1515.

Form, ChC 1515.

PETIT JURORS.

Disqualification in particular cases, CCrP 787.

PETIT JURY.

Defined, CCrP 932.

One-step qualification/summoning, CCrP 416.1.

Proces verbal: in parishes other than Orleans, CCrP 417.

Summoning of petit jurors: in parishes other than Orleans, CCrP 417.

Venire.

Drawing in parishes other than Orleans, CCrP 416.

In Orleans Parish, CCrP 418.

PETROLEUM PRODUCTS.

Theft, 14:67.7.

PETS.

Animals generally.

See ANIMALS.

PHANTOM-WARE.

Automated sales suppression devices, prohibition, 47:1641.1.

PHARMACISTS AND PHARMACIES.

Electronic monitoring program for prescriptions, 40:1001 to 40:1014.

See PRESCRIPTION DRUGS.

Electronic questionnaires, prescriptions based on, 40:1238.4.

PHENYLPROPANOLAMINE.

Monitoring act, 40:1049.1 to 40:1049.11.

See EPHEDRINE.

Possession of more than twelve grams, 40:962.1.1.

Prescription required to dispense, 40:962.1.

PHOTOGRAPHING.

For direct contempt of court, CCrP 22.1.

PHOTOGRAPHS.

Evidence; animals cruelly treated, 15:436.2.

Objects of theft, 15:436.1.

PHYSICIAN.

Animal bites.

Reports to law enforcement or animal control agency, 14:102.22.

Child abuse and neglect reporting.

Belief that mother used controlled dangerous substance during pregnancy, ChC 610.

Proof of registration, 15:423.

To be appointed for each parish, 15:703.

PICKUP TRUCKS.

Passengers riding in open bed, prohibitions, 32:284.

PIPELINE FACILITY.

Criminal damage, 14:56.2.

PLACEMENT.

Judicial commitment procedure: pending hearing, ChC 1441.

Juvenile review process, 15:902.3.

Rules, ChC 622.

PLACES OF DETENTION.

Juveniles subject to criminal court jurisdiction, ChC 306.

PLANT PRODUCTS.

Hallucinogenic plants, 40:989.1.

Prohibited plant products, 40:989.2.

PLAQUEMINES PARISH.

Off-duty law enforcement officers.

Compensation for testifying while off duty, 15:254.9.

PLATES.

License.

See LICENSE PLATES.

PLEA OF GUILTY.

Written: traffic violation, 32:641.

PLEA OF NOT GUILTY.

Burden of proof, 15:271.

PLEAS.

Arraignment, CCrP 552.

Belated, CCrP 516.

Change of.

From not guilty to guilty, CCrP 560.

From not guilty to not guilty and not guilty by reason of insanity, CCrP 561.

Double jeopardy, CCrP 593.

Failure to plea: effect, CCrP 554.

Guilty, CCrP 556.

Capital cases, CCrP 557.

Duty of court, CCrP 556, 556.1.

Felony cases, CCrP 556.1.

Lesser included offense, CCrP 558.

Withdrawal or setting aside, CCrP 559.

Improper venue, CCrP 615.

Insanity: mental examination, CCrP 650.

Method of pleading, CCrP 553.

Not guilty by reason of insanity, CCrP 558.1.

Public defenders.

Effect of signing pleadings, 15:183.

Waiver, CCrP 555.

PNEUMATIC TIRE.

Defined, 32:1.

POISONOUS REPTILES.

Sale to minors, 14:91.21.

POLE TRAILERS.

Additional equipment required, 32:308.

POLICE.

See LAW ENFORCEMENT OFFICERS.

POLICE ANIMAL.

Injury or killing, 14:102.8.

Release on own recognizance prohibited, CCrP 334.4.

POLICING AUTHORITY.

Defined, 32:471.

POLICY.

Public: declaration, 14:390.

POPPERS.

Use and transference; penalties, 40:989.

POPPY STRAW.

Defined, 40:961.

PORNOGRAPHY.

Juvenile, 14:81.1.

POST CONVICTION RELIEF.

Application for, CCrP 924.

Attendance by petitioner, CCrP 930.9.

Burden of proof, CCrP 930.2.

Custody pending retrial: bail, CCrP 930.5.

Dismissal upon the pleadings, CCrP 928.

DNA testing, CCrP 924, 926.1, 930.3.

Unknown sample, CCrP 924.

Effect of appeal, CCrP 924.1.

Evidentiary hearing, CCrP 930.

Grounds, CCrP 930.3.

Judgment granting or denying under Articles 928, 929 and 930, CCrP 930.1.

Petition, CCrP 926.

Procedural objections: answer, CCrP 927.

Public defenders.

Appellate and post-conviction counsel.

Appointment in death penalty cases, 15:178.

Limited effect of provisions in capital cases, 15:182.

Repetitive applications, CCrP 930.4.

Review of trial court judgments, CCrP 930.6.

Right to counsel, CCrP 930.7.

Summary disposition, CCrP 929.

Time limitations, exceptions, prejudicial delay, CCrP 930.8.

Venue, CCrP 925.

POWER CYCLE.

Defined, 32:401.

POWER OF ATTORNEY.

Theft of assets of aged or disabled persons, 14:67.21.

POWERS.

Courts, CCrP 16, 17.

District attorney, CCrP 61.

PRACTITIONER.

Defined, 40:961.

PREADJUDICATION.

Delinquency: requests for relief: general provisions, ChC 865.

PREDATORS.

Generally, 15:540 et seq.

PREEMPTION.

Of state law, 14:143.

PREGNANCY.

Child abuse and neglect reporting.

Mother using controlled dangerous substance during pregnancy, ChC 610.

Feticide, 14:32.5 to 14:32.11.

Safe pregnancy for incarcerated women, 15:744 to 15:744.8.

PREJUDICIAL DELAY.

Post conviction relief, CCrP 930.8.

PREJUDICIAL REMARKS.

Basis of mistrial, CCrP 770.

PRELIMINARY EXAMINATION.

Admissibility of transcripts in other proceedings, CCrP 295.

Authority to conduct, CCrP 291.

Effect of informality in proceedings, CCrP 298.

Examination of witnesses: transcript of testimony, CCrP 294.

Order for before and after indictment, CCrP 292.

Scope of: before and after indictment, CCrP 296.

Time: procurement of counsel, CCrP 293.

Transmission of transcripts, other evidence, CCrP 297.

PRESCRIBE.

Defined, 40:961.

PRESCRIPTION DRUGS.

Controlled substances, 40:978.

Proof of valid prescription, 40:991.

Seeking prescription without disclosing existing prescription, 40:971.

Carisoprodol, 40:1238.1.

Defined, 40:961.

Electronic monitoring program, 40:1001 to 40:1014.

Access to information, 40:1007.

Administrative sanctions, 40:1009.

Advisory council, 40:1005.

Authorization of program, 40:1002.

Board rulemaking authority, 40:1011.

Confidentiality of information, 40:1007.

Construction of provisions.

Severability, 40:1014.

Contracting with vendor for maintenance of system, 40:1004, 40:1012.

Criminal violations, 40:1009.

Definitions, 40:1003.

Dispensers’ reporting duties, 40:1006.

Education courses for dispensers, 40:1008.

Establishment, 40:1004.

Evaluation of cost benefits, 40:1010.

Fees, 40:1013.

Funding sources, 40:1013.

Immunity for providing information, 40:1007.

Immunity for reporting, 40:1006.

Information to be provided by advisory council, 40:1005.

Purpose of program, 40:1002.

Reporting on cost benefits, 40:1010.

Rules promulgation, 40:1011.

Severability of provisions, 40:1014.

Title of act, 40:1001.

Waivers for those unable to submit electronic information, 40:1006.

Who may access information, 40:1007.

Electronic prescriptions.

Controlled substances, 40:978.

Electronic questionnaires, prescriptions based on, 40:1238.4.

Legend drugs.

Fraud or misrepresentation in obtaining, 40:1238.3.

Requisites for valid prescription, 40:1238.2.

Sale, distribution or possession without prescription, 40:1238.1.

Marijuana, therapeutic use of, 40:1046.

Seeking prescription without disclosing existing prescription, 40:971.

Carisoprodol, 40:1238.1.

PRESENCE OF DEFENDANT.

At pronouncement of sentence, CCrP 835.

Continued presence not required, CCrP 832.

Corporation or association, CCrP 836.

When not necessary, CCrP 834.

When prosecution is for felony, CCrP 831.

When prosecution is for misdemeanor, CCrP 833.

PRESUMPTION OF INNOCENCE.

General charge, CCrP 804.

PRESUMPTIONS AND BURDEN OF PROOF.

Bail and recognizance.

Affidavit appointing counsel as agent for service of notice to appear.

Presumption of continuance of appointment, CCrP 322.

Child in need of care.

Child abuse reporting and investigation.

False report, burden of proof, ChC 611.

Force or violence, use of, 14:19.

Deadly force, 14:20.

Justification of criminal activity.

Use of force or violence, 14:19.

Deadly force, 14:20.

Public defenders.

Disciplinary actions, 15:170.

PRETRIAL MOTIONS.

Audio-visual appearance, CCrP 522.

Hearings, CCrP 522.

Notice, CCrP 523.

Hearings; audio-visual appearance, CCrP 522.

Time for filing, CCrP 521.

PRINCIPALS.

Parties, 14:24.

PRISON DISTRICTS.

Persons excluded, 15:302.

Sentences, 15:302.

PRISON ENTERPRISES.

Activities, permissible, 15:1152.

Administration, 15:1154.

Board, 15:1155.

Definitions, 15:1151.

Inmate labor, 15:1158.

Proceeds of sales; fund, 15:1159.

Purposes, 15:1153.

Rules, 15:1156.

Sale of goods and services; contractual powers, 15:1157.

Used agricultural equipment purchases, 15:1160.

PRISON ENTERPRISES FUND.

Defined, 15:1159.

PRISONERS.

Appointment of attorney to represent; fees, 15:868.

Blood and saliva testing, 15:739.

Cities to provide covered patrol wagons; use of uncovered vehicles prohibited, 15:701.

Classification and treatment programs, 15:828.

Compensation account, 15:874.

Confined in multiparish prisons, 15:808.

Contact with persons outside, 15:811.

Temporary release, 15:833.

Diagnostic and treatment center, 15:894.

Discharged: disposition of abandoned property, 15:866.2.

Discipline, 15:829.

Disposal of property, CCrP 228.2.

Eligible for compensation, 15:871.

Exchange between parishes, 15:710.

Faith-based programs for, 15:828.2.

Food and clothing provisions, 15:705.

Imposition of restitution on offenders; procedures, 15:875.

J. Levy Dabadie correctional center, who may not be assigned to, 15:893.1.

Labor, 15:1158.

Workday release program, 15:708.

May be sent to multiparish prisons, 15:807.

Medical care, 15:705, 15:831.

Northeast Louisiana Correctional Center, 15:846.

Not to refuse work assignments; overtime, 15:870.

Orleans Parish, CCrP 228.1.

Parole bond, 15:81.

Payment of incarceration expenses, 15:705.

Payment of medical expenses, 15:705.

Physician to be appointed for each parish; salary, 15:703.

Prison rehabilitation pilot program, 15:828.1.

Prohibition.

Of martial arts programs, 15:733.

Of telephones and televisions, 15:732.

Rate of compensation; source of funding, 15:873.

Reentry preparation program, 15:827.1.

Release bond, 15:81.

Released.

Payment, 15:866.

Transportation, 15:866.1.

Restitution obligations, 15:705.

Imposition of restitution on offenders; procedures, 15:875.

Right to decline medical treatment, 15:860.

Safe pregnancy for incarcerated women, 15:744 to 15:744.8.

Definitions, 15:744.5.

Legislative findings, 15:744.1.

Monitoring of prisoner during transport and stay at medical facility, 15:744.4.

Notice of requirements, 15:744.6.

Records on use of restraints, 15:744.7.

Restraints, use of.

During childbirth, 15:744.3.

During second and third trimesters, 15:744.2.

Search of prisoner on return to prison, 15:744.8.

Title of act, 15:744.

Self-mutilation, 14:404.

Sex offender programs, 15:828.

Social networking web sites, establishment of accounts, 14:405.

Substance abuse and rehabilitation pilot program, 15:828.3.

Temporary release or furlough, 15:811.

Transfer to jail of another parish, 15:706.

Treatment of mentally ill or retarded, 15:830.

Refusal of treatment, 15:830.1.

United States: to be kept in custody; compensation of sheriff, 15:707.

Who may not be assigned to Jackson Barracks, 15:893.1.

Work: allowance, 15:832.

Work release program, 15:711, 15:1111.

Construction, renovation, custodial, maintenance, or repairs, 15:832.1.

Facilities housing individuals on work release, proximity to school or day care, 15:1113.

Jefferson Davis, 15:711.1.

Parish jails, 15:712.

PRISON INMATE TRAINING REFORM ACT.

Generally, 15:731.

PRISON LITIGATION REFORM ACT.

Attorney fees, 15:1185.

Definitions, 15:1181.

Earned release credit or good time credit revocation, 15:1190.

Experts, 15:1183.

Federal claims, 15:1191.

Judicial screening, 15:1188.

Payment of damage award in satisfaction of pending restitution orders, 15:1189.

Prison conditions; appropriate remedies, 15:1182.

Proceedings in forma pauperis, 15:1186.

Successive claims, 15:1187.

Suits by prisoners, 15:1184, 15:1188.

PRISON REHABILITATION PILOT PROGRAM.

Generally, 15:828.1.

PRISONS.

Adult correctional institutions, 15:893.

Building and maintenance.

Failure to comply, 15:763.

State division of health standards required, 15:751.

Community resource centers, 15:833.1.

Contraband.

Taking to and from penal institutions, 14:402.

Diagnostic and treatment center, 15:894.

Hospital quarters, 15:760.

Inmate contact with persons outside, 15:811.

Inspection by grand jury, 15:121.

J. Levy Dabadie correctional center.

Inmates who may not be admitted to, 15:893.1.

Juvenile delinquency.

Disposition.

Felony-grade delinquent acts.

Mandatory disposition for certain crimes, ChC 897.1.

Maximum period of imprisonment, ChC 898.

Optional dispositions, ChC 897.

Transitional plan, ChC 897.1.

Guidelines for commitment of child generally, ChC 901.

Misdemeanor-grade delinquent acts.

Maximum term of imprisonment, ChC 900.

Optional dispositions, ChC 899.

Standard of care by department of public safety and corrections, ChC 908.

Location of facilities, 15:891.

Medical care for inmates.

Location of medical facilities, 15:831.

Reimbursement of extraordinary medical expenses, 15:713.

Temporary release.

Terminal illness or lack of mobility, 15:833.2.

Medical parole, 15:833.2.

Multiparish.

Board of governors, 15:804.

Operated by parish governing authorities, 15:810.

Prisoners confined in, 15:808.

Title, 15:802.

Powers and duties, 15:805.

Budget and revenues, 15:806.

Creation, 15:801.

Municipalities may send prisoners for confinement, 15:807.

Organization and powers, 15:803.

Pre-existing facilities, 15:809.

Post-release skills program, 15:1196.

Private correctional facilities, 15:741 to 15:743.

Reentry preparation program.

Financial assistance for indigent inmates, 15:874.

Reform Act of 1995, 15:737, 15:738.

Rehabilitation and workforce development, 15:1199.1 to 15:1199.16.

Release of prisoners.

Post-release skills program, 15:1196.

Rehabilitation and workforce development, 15:1199.1 to 15:1199.16.

Supervised release of sex offenders, 15:561 to 15:561.7.

Sex offender programs.

Supervised release of sex offenders, 15:561 to 15:561.7.

Substance counseling and treatment.

Rehabilitation and workforce development, 15:1199.14.

Temporary releases.

Medical reasons, 15:833.2.

Terminal illness.

Temporary release, 15:833.2.

Women’s correctional facility, 15:892.

Workforce commission.

Post-release skills program, 15:1196.

Work release programs.

Rehabilitation and workforce development, 15:1199.1 to 15:1199.16.

Wrongful conviction and imprisonment.

Compensation, 15:572.8.

PRIVATE CARRIER.

Defined, 32:1502.

PRIVATE CONTRACT SECURITY COMPANIES, 37:3270 to 37:3298.

Adoption of rules and regulations, 37:3296.

Applicability of provisions, 37:3298.

Board of private security examiners.

Creation, 37:3273.

Duties, 37:3274.

Executive secretary, 37:3275.

Funds, 37:3295.

Meetings, 37:3274.

Membership, 37:3273.

Powers, 37:3274.

Change notification by licensees, 37:3282.

Clothing restrictions, 37:3290.

Codes of conduct, 37:3296.

Definitions, 37:3272.

Enforcement of provisions, 37:3293.

Executive secretary of board of private security examiners, 37:3275.

Exemption from provisions, 37:3298.

Firearm training, 37:3284.

Firearm transportation, 37:3285.

Forms of business association, 37:3294.

Insignia restrictions, 37:3290.

Intent of provisions, 37:3270.

Investigation of applicants for licensure, 37:3277.

Licenses and permits.

Approval of applications, 37:3279.

Denial of applications, 37:3279, 37:3289.

Display of licenses, 37:3281.

Examinations, 37:3278.

Fees, 37:3286.

Form of licenses, 37:3280.

Investigation of applicants, 37:3277.

Prohibited acts, 37:3291.

Qualifications, 37:3276.

Registration cards, 37:3283.

Reinstatement of licenses, 37:3289.

Renewal of licenses, 37:3287.

Revocation of licenses, 37:3289.

Suitability for licensing, 37:3276.1.

Surrender of licenses, 37:3281.

Suspension of licenses, 37:3289.

Local government restrictions, 37:3297.

Notification of changes by licensees, 37:3282.

Penalties for violations, 37:3288, 37:3292.

Prohibited acts, 37:3291.

Purpose of provisions, 37:3270.

Registration cards, 37:3283.

Title of provisions, 37:3271.

Training of security officers, 37:3284.

Transportation of firearms, 37:3285.

Uniform restrictions, 37:3290.

PRIVATE CORRECTIONAL FACILITIES, 15:741 to 15:743.

Citation of act, 15:741.

Definitions, 15:742.

Employees.

Authority, 15:743.

Title of act, 15:741.

PRIVATE INVESTIGATORS.

Stalking statute.

Inapplicability, 14:40.2.

PRIVATELY OWNED SIGNS.

Prohibited on public rights of way: exceptions; authority of municipalities and the department, 32:236.

PRIVATE PERSON.

Arrest by: when lawful, CCrP 214.

Duty after making arrest, CCrP 226.

PRIVATE ROAD.

Defined, 32:1.

PRIVILEGED COMMUNICATIONS.

Attorney-client privilege.

Adult protective services.

Hearing, 15:1509.

Citizens hotline for reporting alleged fraud, abuse or wrongdoing.

Department of justice or department of health and hospitals, 15:477.2.

Clergy.

Adult protective services.

Hearing, 15:1509.

To “crime stoppers” organizations, 15:477.1.

PRIVILEGES OF CREDITORS.

Child support judgment.

Privilege on motor vehicle certificate of title, 32:708.1.

PROBABLE CAUSE DETERMINATION.

Arrest without warrant, CCrP 230.2.

PROBATION.

Conditions of, CCrP 895.

For drug addict, CCrP 902.

For sexual offender, 15:538.

Modifying or changing, CCrP 896.

Deferral in felony cases, CCrP 893.

Extension until monetary obligation extinguished, CCrP 894.4.

Fees, CCrP 895.1.

Crime stoppers organizations, CCrP 895.4.

Probation supervision fees, 15:574.4.2.

Hearing, CCrP 900.

Information; release of; limitation of liability, 15:571.22.

In neglect of family cases, 15:305.

Insanity at time of offense cases, CCrP 658.

Interstate transfer of residence of probationer, 15:574.45.

Juveniles.

Disposition.

Felony-grade delinquent acts.

Optional dispositions, ChC 897.

Misdemeanor-grade delinquent acts.

Optional dispositions, ChC 899.

Modification for probation violations, ChC 913.

Limitations on reinstatement of original disposition, ChC 915.

Sanctions, ChC 914.

Supervision fees for probation and parole, ChC 901.1.

Suspension of proceedings for deferred disposition, ChC 896.

Monetary obligation.

Extension until obligation extinguished, CCrP 894.4.

Officers: juvenile court, ChC 421.

Processing fee, 15:574.4.5.

Restitution, CCrP 895.1.

For values of wildlife, CCrP 895.2.

Restitution recovery division, CCrP 895.5.

Revocation.

Additional sanctions, CCrP 901.1.

For commission of another offense, CCrP 901.

Satisfaction of, CCrP 898.

Suspension in felony cases, CCrP 893.

Termination, CCrP 897.

Transfer of probationer between states; fees, CCrP 895.3.

Violation of probation.

Administrative sanctions, CCrP 899.1.

Arrest or summons, CCrP 899.

Hearings, CCrP 900.

Technical violations, maximum time to be served, CCrP 900.

PROCEEDINGS.

Care, custody, or control of child: juvenile jurisdiction, ChC 307.

Child in need of care: persons subject to, ChC 604.

Delinquency: motions to dismiss, ChC 875.

Juvenile: duration of jurisdiction, ChC 313.

PROCES VERBAL.

Petit jury: in parishes other than Orleans, CCrP 417.

PRODUCTION.

Defined, 40:961.

PROFITS.

Debt adjusting, 14:331.

Splitting of, 14:141.

PROGRESS REPORTS.

Mental health institution, CCrP 661.

PROHIBITED PLANT PRODUCTS, 40:989.2.

PROMISE TO APPEAR.

Failure to honor; penalty; disposition of fine, 32:57.1.

PROOF.

See BURDEN OF PROOF.

PROOF OF FINANCIAL RESPONSIBILITY.

Defined, 32:851.

PROOF OF INTENT.

Unnecessary in statutory crimes; inadmissible evidence, 15:444.

PROPAGANDA.

Acts prohibited, 14:390.2.

Communist, 14:390.1.

Destruction of, 14:390.6.

Warehousing and storage, 14:390.5.

Labeling, 14:367.

PROPER FOOD.

Defined, 14:102.

PROPER MEANS.

Defined, 14:73.1.

PROPER SHELTER.

Defined, 14:102.

PROPERTY.

Criminal damage.

See CRIMINAL DAMAGE.

Defined, 14:2, 14:73.1.

Described as money, CCrP 474.

Exempt from execution: penalty for deprivation of rights, 14:355.

Immovable: removal of building or structure: conventional mortgage or vendor’s privilege, 14:219.

Intellectual.

Defined, 14:73.1.

Offenses against, 14:73.2.

Personal: identification number: alteration or removal prohibited, 14:227.

Public.

See PUBLIC PROPERTY.

Real: rights of owners, 32:25.

Seized.

Custody, disposition, CCrP 167.

Receipt, CCrP 166.

Seized in connection with criminal proceedings; disposition, 15:41.

Subject to seizure: search warrant, CCrP 161.

PROPERTY BONDS.

Conditions for providing, CCrP 319.

PROPERTY OWNERS.

Consent required: location of garage or oil station, 32:531.

PROPER VENUE.

Change of, ChC 317.

Transfer, ChC 315.

PROPER VETERINARY CARE.

Defined, 14:102.

PROPER WATER.

Defined, 14:102.

PROSECUTIONS.

Dismissal.

By district attorney, CCrP 691.

Filing new charges, CCrP 576.

Double jeopardy: in other jurisdiction, CCrP 597.

For defamation, 15:443.

Limitation: noncapital offenses, CCrP 572.

Time limitation for certain sex offenses, CCrP 571.1.

PROSTITUTION.

Defined, 14:82.

Enhancement, 14:82.

Enticing persons into, 14:86.

Human trafficking.

Children, trafficking for sexual purposes, 14:46.3.

National human trafficking resource center hotline.

Establishments required to post information, 15:541.1.

Services including commercial sexual activity, 14:46.2.

Victims, defenses to prosecution for certain offenses.

Crime against nature, 14:89, 14:89.2.

Prostitution, 14:82.

Inciting, 14:83.1.

Letting premises for, 14:85.

Massage, prostitution by, 14:83.3.

Pandering, 14:84.

Penalties, 14:82.

Persons under 18: additional offenses, 14:82.1.

Places of: operation prohibited, 14:282.

Promoting, 14:83.2.

Soliciting for prostitutes, 14:83.

PROTECTION OF TERMINALLY ILL CHILDREN.

Certification of child’s terminal status, ChC 1555.

Declaration.

For benefit of child, ChC 1556.

Illustrative form, ChC 1557.

Making of, ChC 1557.

Notification, ChC 1557.

Revocation, ChC 1558.

Declaratory judgment: appeal, ChC 1563.

Deprivation of.

Comfort care, ChC 1553.

Medical or surgical care, ChC 1554.

Immunity, ChC 1562.

Medical insurer’s liability, ChC 1561.

Purpose, ChC 1551.

Refusal to consent to medical care and treatment, ChC 1560.

Surrender of parental rights, ChC 1559.

PROTECTIVE CUSTODY.

Mental health proceedings: without court order, ChC 1433.

PROTECTIVE ORDERS.

Child in need of care.

Temporary restraining order.

Protection from abuse and neglect, ChC 615.

Stalking victims, 14:40.2.

Violation, 14:79.

Release on own recognizance prohibited, CCrP 334.4.

PROTEST.

Of commercial paper, 15:427.

PROVIDER.

Defined, 14:67.11.

PSEUDOEPHEDRINE.

Monitoring act, 40:1049.1 to 40:1049.11.

See EPHEDRINE.

Possession of more than twelve grams, 40:962.1.1.

Prescription required to dispense, 40:962.1.

PUBLIC AUTHORITY.

Position of: defined, 14:2.

PUBLIC BODIES.

Contract provisions, 32:603.

Liability actions; parties, 32:604.

Liability contracts, 32:601.

Torts, 32:602.

PUBLIC DEFENDERS.

Appellate and post-conviction counsel.

Appointment in death penalty cases, 15:178.

Limited effect of provisions in capital cases, 15:182.

Capital defendants.

Appellate and post-conviction counsel.

Appointment in death penalty cases, 15:178.

Limited effect of provisions in capital cases, 15:182.

Representation of, 15:169.

Child abuse and neglect cases.

Indigent parent representation program, 15:185.1 to 15:185.9, ChC 571 to 575.

Child in need of care.

Child’s right to counsel, ChC 607.

Parent’s right to counsel, ChC 608.

Definitions, 15:143.

Regional defense service center, 15:164.

Delivery of public defender services.

Methods of delivery, 15:165.

Deputy public defender of juvenile defender services, 15:154.

Deputy public defender of training, 15:153.

Determination of indigency, 15:175.

Disciplinary action, 15:170.

District offices, 15:161.

District public defenders.

Advisory boards, 15:162.1.

Disciplinary sanctions against, 15:170.

Existing chief indigent defenders continued, 15:161.

Generally, 15:161.

Interim district public defender, 15:162.

Powers and duties, 15:161.

Regionalization of district public defender services by board, 15:163.

Reports to board, 15:174.

Indigent parent representation program, 15:185.6.

Selection committee, 15:162.

Vacancies in office, 15:162.

Emergency circumstances.

Delivery of public defender services, 15:165.

Fund, 15:167.

Independent public defender organizations.

Delivery of public defender services, 15:165.

Indigency determination, 15:175.

Judicial district indigent defender funds, 15:168.

Juvenile delinquency, ChC 809.

Juvenile proceedings.

Partial reimbursement for services, ChC 321.

Legislative findings, 15:142.

Limited effect of provisions, 15:181.

Capital cases, 15:182.

Louisiana public defender fund, 15:167.

Parole revocation and prerevocation hearings.

Appointment of counsel at, 15:179.

Partial reimbursement by indigents, 15:176.

Pleadings.

Effect of signing, 15:183.

Post-conviction proceedings.

Appellate and post-conviction counsel.

Appointment in death penalty cases, 15:178.

Limited effect of provisions in capital cases, 15:182.

Public defender board.

Budget officer, 15:155.

Child abuse and neglect cases.

Indigent parent representation program, 15:185.1 to 15:185.9, ChC 571 to 575.

Creation, 15:146.

Disciplinary actions, 15:170.

Domicile, 15:149.1.

Hearing committees.

Disciplinary actions, 15:170.

Information technology and management officer, 15:156.

Juvenile justice compliance officer, 15:158.

Meetings, 15:149.2.

Members, 15:146.

Compensation, 15:151.

Officers, 15:151.

Offices, 15:149.2.

Powers, 15:147.

Disciplinary powers, 15:170.

Quorum, 15:151.

Records, 15:151.

Regulatory authority, 15:147.

Reports.

Annual report to legislature, 15:180.

Rulemaking, 15:148.

Staff, 15:150.

Trial-level compliance officer, 15:157.

Venue of proceedings by or against, 15:149.1.

Regional defense service centers, 15:164.

Regional directors, 15:160.

Disciplinary sanctions against, 15:170.

District public defenders.

Regionalization of district public defender services by board, 15:163.

Reports to board, 15:174.

Indigent parent representation program, 15:185.6.

Reimbursement by indigents.

Partial reimbursement, 15:176.

Right of action not created, 15:173.

Service regions, 15:159.

Regional directors, 15:160.

Reports to board, 15:174.

Indigent parent representation program, 15:185.6.

State public defender, 15:152.

Supreme court authority not affected by act, 15:149.

Title of act, 15:141.

PUBLIC EMPLOYEE.

Defined, 14:2.

Prospective: screening, 14:371.

PUBLIC INTIMIDATION.

Definition; penalties, 14:122.

PUBLICITY.

Jumping from state bridge prohibited, 14:312.

PUBLIC LIABILITY CONTRACTS.

Actions; parties, 32:604.

Provisions, 32:603.

School boards and public bodies: bodily injury and property damage insurance, 32:601.

Torts, 32:602.

PUBLIC OFFICE.

Candidates: filing non-subversive affidavits, 14:372.

Defined, 14:2.

Disqualification, 14:366.

PUBLIC OFFICERS AND EMPLOYEES.

Defined, 14:2.

Malfeasance in office.

Abuse of office, 14:134.3.

Parole for municipal ordinance violations.

Elected state, parish or municipal officers.

Power to grant, 15:574.15.

Theft by, 15:431.

PUBLIC OFFICIAL.

Defined, 14:122.2.

Prospective: screening, 14:371.

Threatening of: penalty, 14:122.2.

PUBLIC OPINION POLLS.

Annual registration of conductors, 14:325.

PUBLIC PASSAGES.

Obstruction, 14:100.1.

PUBLIC POLICY.

Declaration, 14:390.

PUBLIC PROPERTY.

Permits for use, 14:329.4.

Wrongful use of, 14:329.4.

PUBLIC RECORDS.

Filing or maintaining false records, 14:133.

Injuring, 14:132.

Registration statements, 14:364.

PUBLIC SAFETY AND CORRECTIONS DEPARTMENT.

Inmate rehabilitation and workforce development.

Work release program.

Parish jail inmates, 15:712.

Jetson center for youth-East Baton Rouge parish.

Conversion of facility for juveniles, 15:902.4.

Juvenile delinquency.

Disposition.

Standard of care by department, ChC 908.

Transmission of judgment to department, ChC 904.

Juvenile justice services, information sharing, ChC 541 to 546.

Medical advisory board.

Immunity from liability, 40:1356.

Motorist aid call box responsibility, 32:671.

Post-release facilities pilot program, 15:571.61.

Youth services.

Information sharing, ChC 541 to 546.

PUBLIC SCHOOLS.

Sex offenders on school property, 14:91.2.

PUBLIC SENSIBILITY.

Desecration of graves, 14:101.

Purchase or sale of human organs, 14:101.1.

PUBLIC SUPPORT.

Disqualification, 14:366.

PUBLIC UTILITIES.

Aggravated assault upon a utility service employee, 14:37.5.

Theft of utility property, 14:67.24.

PUNISHMENT.

Cruel or unusual: sentence, CCrP 878.

Lesser offenses: limitations, CCrP 574.

Riot, 14:329.7.

PURSE SNATCHING.

Definition; penalties, 14:65.1.

PURSUIT.

Authority to arrest person from other state while in close pursuit, CCrP 231, 232.

Q

QUADRUM AXLE.

Defined, 32:1.

QUALIFICATIONS.

Jurors, CCrP 401.

QUASH.

Motion to, CCrP 531 et seq.

QUESTIONING.

Temporary: in public places, CCrP 215.1.

R

RACING.

Falsifying information on applications, 14:118.2.

On public roads; exemptions, 32:65.

RACKETEERING.

Activity: defined, 15:1352.

Arrest; warrant, 15:1355.

Civil remedies, 15:1356.

Definitions, 15:1352.

Penalties, 15:1354.

Prohibited activities, 15:1353.

Short title, 15:1351.

RAILROAD.

Defined, 32:1.

Liability insurance.

Carriers for hire providing transportation of railroad workers, 32:900.1.

Sign or signal: defined, 32:1.

Theft of copper or other metals, 14:67.28.

Train: defined, 32:1.

Unauthorized entry into critical infrastructure, 14:61.

Unauthorized signals to persons in charge of locomotives, 14:321.

RAILROAD GRADE CROSSINGS.

All vehicles must stop, 32:172.

Cross buck, stop and warning signs, 32:169.

Equipment of locomotive with bell and whistle or horn; sounding of signals, 32:168.

Exemptions, 32:170.

Moving heavy equipment, 32:174.

Obedience to signal, 32:171.

Required notification of event recorder, 32:176.

Stopping at grade crossings, 32:173.1.

Vehicles must yield; exceptions, 32:175.

Vehicles transporting explosives or inflammables, 32:251.

RAILWAY TRAINS.

Offenses on, CCrP 612.

RAPE.

Aggravated, 14:42.

Bail, CCrP 336.1.

Defined, 14:41.

Failure to report, 14:131.1.

Forcible, 14:42.1.

Intentional exposure of AIDS virus, 14:43.5.

Simple, 14:43.

RATING.

Of motion pictures, 14:330.

Restrictive: defined, 14:330.

REAL ESTATE.

Securing bail or sale, 14:351.

REAL PROPERTY.

Rights of owners, 32:25.

REARREST.

After discharge, CCrP 367.

After escape, CCrP 227.

Bail after, CCrP 347.

REASONABLE DOUBT.

General charge, CCrP 804.

RECALLS.

Motor vehicle dealers, notice, 32:1264.1.

Recreational vehicle dealers, notice, 32:1270.26.

RECEIPT.

For seized property, CCrP 166.

Unauthorized use, 14:68.7.

RECESS.

Defined, CCrP 708.

RECKLESS DRIVING, 14:99.

RECORDATION.

Bail forfeiture, CCrP 349.4.

Sentences, CCrP 871.

Trial proceedings, CCrP 777.

Verdict, CCrP 811.

RECORDINGS.

Counterfeiting of labels, 14:223.7.

Criminal cases: retention and destruction of, 15:511.

Performance without consent, 14:223.5.

Proceedings of juries, 14:129.2.

Rental or sale of improperly labeled articles, 14:223.6.

Unauthorized possession of tools and equipment, 14:223.8.

RECORD ON APPEAL.

Certified and dated, CCrP 918.

Contempt of court, CCrP 919.1.

Preparation, CCrP 917.

Preparation and delivery of transcripts, CCrP 919.

RECORDS.

Judicial commitment procedure: transcription, ChC 1446.

Loanshark: possession, 14:513.

To be published by commissioner, 32:396.

Trial court: use as evidence, 15:459.

RECREATIONAL VEHICLE DEALERS, 32:1270.20 to 32:1270.30.

Audit of records, 32:1270.23.

Damage disclosures, 32:1270.25.

Indemnification, 32:1270.21, 32:1270.29.

Manufacturer termination of line-make, 32:1270.30.

Payments to dealers, failure to make, 32:1270.22.

Recall notices, 32:1270.26.

Repair services, 32:1270.24.

Sale of water-damaged vehicles, 32:1270.27.

Succession or right of first refusal under franchise agreement, 32:1270.28.

Termination of business, 32:1270.29.

Violations of provisions, 32:1270.20.

Warranty work and compensation, 32:1270.23.

RECUSATION.

Appeal; review, CCrP 684.

Of district attorney.

Appointment of substitute.

Prosecution, investigation: costs, CCrP 683.1.

Of district attorney; appointment of substitute, CCrP 682.

Disability or absence of, CCrP 683.

Grounds for, CCrP 680.

Procedure, CCrP 681.

Of judges; appellate judge, CCrP 679.

By supreme court, CCrP 672.

Grounds for, CCrP 671.

Judge ad hoc, CCrP 678.

Appointed by supreme court, CCrP 677.

To try case, CCrP 676.

To try motion to recuse: selection, CCrP 675.

Judge may act until recused, CCrP 673.

On court’s own motion, CCrP 672.

Procedure for trial judge, CCrP 674.

Supreme court justice, CCrP 679.

RE-ENCODERS.

Anti-skimming act.

Placing information on magnetic strip of payment card, 14:67.4.

Defined, 14:67.4.

REENTRY PREPARATION PROGRAM FOR PRISONERS.

Established, 15:827.1.

RE-EXTRADITION.

Agreements, CCrP 278.

REFERRALS.

Unlawful by ambulance drivers, 14:356.3.

Unlawful by wrecker drivers; others, 14:356.1.

REFLECTORS.

Bicycles, 32:329.1.

Color, 32:309.

Mounting, 32:310.

Required on new motor vehicles, 32:305.

Visibility, 32:311.

REFRIGERATORS.

Abandoning or discarding, 14:324.

REFUND APPLICATION FRAUD.

Defined, 14:70.2.

REGISTRATION.

Arson, registration of offenders, 15:562 to 15:562.6.

See ARSON.

Commercial vehicles: exemption, 47:508.

Defined, 32:851.

Of birth, baptism or circumcision: proof of truth, 15:430.

Of individuals, 14:363.

Of organizations, 14:362.

Proof of: physicians and surgeons, 15:423.

Statements to be public records, 14:364.

Transfer to defeat purpose, 32:1021.

Vehicles.

Certificate, 47:506.

Exemption, 47:502.

Log loaders, 47:502.1.

Owner to secure, 47:501.

Proof of security, 32:862.

Surrender, 32:1022.

Suspension of, 32:1304.

Suspension of inoperable vehicles, 32:879.

Violations, 47:536.

Weapons, 40:1781 to 40:1792.

See WEAPONS.

REGISTRATION OF DANGEROUS DOGS.

Requirements, 14:102.17.

REGISTRY OF VIOLENT OFFENSES AGAINST PEACE OFFICERS, 15:641 to 15:647.

REGULAR OPERATION.

Defined, 32:1.

REGULATION.

Of discovery, CCrP 729 et seq.

REHABILITATION CENTER.

Rules and regulations of Dept. of Corrections, 15:1136.

Staff and facilities, 15:1134.

RELEASE.

Conditioned on AIDS testing, CCrP 499.

Delinquency.

Conditions, ChC 826.

Violation, ChC 828.

From continued custody: judgment of, ChC 827.

On payment of fine and costs, CCrP 885.

RELIGIOUS BUILDING.

Simple arson, 14:52.1.

Simple burglary, 14:62.6.

REMEDIES.

Civil: preserved, 14:223.4.

Refusal of bail or excessive bail, CCrP 343.

RENTAL-PURCHASE AGREEMENTS.

Used motor vehicle dealers, 32:793.

RENTAL VEHICLES.

Rental-purchase agreements.

Used motor vehicle dealers, 32:793.

REPARATIONS BOARD.

For crime victims, 15:1223.

REPORTS.

Child abuse.

See CHILD ABUSE AND NEGLECT.

Delinquency.

Access, ChC 861.

Predisposition.

Contents, ChC 890.

Disclosure, ChC 891.

Disposition, 15:597.

Examinations and tests: discovery, CCrP 719, 725.

Judicial commitment procedure.

Of examination, ChC 1438.

To court, ChC 1453.

Lunacy commissions, 15:425.

Missing children, 14:403.3.

Failure to report, 14:403.7.

REPOSITORY FOR UNIDENTIFIED AND MISSING PERSONS INFORMATION, 15:651 to 15:662.

REPRIEVE AND PARDON.

Automatic for first offender, 15:572.

Avery C. Alexander act, 15:572.9.

Board of Pardons.

See BOARD OF PARDONS.

Finality of clemency determinations, 15:572.6.

Powers of governor to grant, 15:572.

Racial segregation or discrimination.

Conviction of violation of law whose purpose was to maintain or enforce.

Avery C. Alexander act, 15:572.9.

Representation of applicants; prohibitions, 15:572.7.

REPRODUCTIONS.

Sound: without consent, 14:223.

REQUIREMENTS.

Permanency planning: child in need of care: failure to comply, ChC 712.

Voluntary admission: mental capacity, ChC 1467.

REQUISITION.

For extradition, CCrP 274.

RESEARCH.

Animal: interference with, 14:102.9, 14:228.

RESIDENCE.

Declaration by surety, CCrP 328.

RESIDENCE DISTRICT.

Defined, 32:1.

RESISTING ARREST, 14:108.

Resisting police officer with force or violence, 14:108.2.

RESPONSIVE VERDICTS.

In general, CCrP 815.

In particular, CCrP 814.

RESTITUTION.

Condition of probation, CCrP 895.1.

For values of wildlife, CCrP 895.2.

Home improvement fraud, 14:202.1.

Juvenile delinquency.

Disposition for felony-grade delinquent acts.

Optional dispositions, ChC 897.

Disposition for misdemeanor-grade delinquent acts.

Optional dispositions, ChC 899.

Leased movables offenses, 14:220.1.

Mortgage fraud, 14:71.3.

Prisoners.

Imposition of restitution on offenders; procedures, 15:875.

Restitution obligations generally, 15:705.

Restitution recovery division, CCrP 895.5.

Victims, restitution to for court costs, CCrP 883.2.

RESTITUTION INDUSTRIES.

Established, 15:840.2.

RESTRICTED DRIVER’S LICENSE.

Delinquency, ChC 885.

RESTRICTIONS.

Challenges, CCrP 795.

RETAIL SALE.

Defined, 32:1252.

RETAIL THEFT.

Organized retail theft, 14:67.25.

RETURNS.

Requirements, 15:30.

REVIEW.

Appellate: scope, CCrP 920.

Ruling on motion for new trial, CCrP 858.

Voluntary transfer of custody, ChC 1521.

REVOCATION.

Defined, 32:401.

Judicial commitment procedure: discharge, ChC 1448.

Probation.

Additional sanctions, CCrP 901.1.

For commission of another offense, CCrP 901.

Protection of terminally ill children: declaration, ChC 1558.

Voluntary transfer of custody, ChC 1523.

REVOKED ACCESS CARD.

Defined, 14:67.3.

REVOKED CREDIT CARD.

Defined, 14:67.11.

RICE.

Motor vehicles, special permit for hauling bagged rice for export, 32:387.19.

RIDING.

In house trailers, on fenders, on running board, or on rear racks prohibited, 32:284.

Motorcycles, 32:191.

Open pickup trucks; utility trailers, 32:284.

RIGHT OF ACTION.

Family, 14:74.1.

RIGHT OF WAY.

Approach of emergency vehicle, 32:125.

Defined, 32:1.

Flashing lights, vehicles stopped on side of highway, 32:125.

Intersection in which traffic lights are inoperative, 32:232.1.

Parked emergency vehicles or vehicles with flashing lights, 32:125.

Pedestrians, 32:219.

In cross-walks, 32:212.

Stop signs and yield signs, 32:123.

Vehicle approaching or entering intersection, 32:121.

Vehicle entering highway from private road, driveway, alley or building, 32:124.

Vehicle turning left at intersection, 32:122.

RIGHTS.

Arrested person, CCrP 230.

Child abuse: advice of, ChC 625.

Judicial commitment procedure.

Advisement of, ChC 1450.

Habeas corpus, ChC 1457.

Mental health proceedings.

Advice of, ChC 1461.

Voluntary admission: advice of, ChC 1466.

Misdemeanor prosecution of adults: to waive trial by jury, ChC 1531.

Protection of terminally ill children: parental: surrender of, ChC 1559.

Speedy trial, CCrP 701.

Under arrest, CCrP 218.1.

Victims of alleged delinquent acts, ChC 811.1.

Voluntary transfer of custody: reservation of, ChC 1517.

RIGHT TO COUNSEL.

Belated pleas and motions, CCrP 516.

Capital cases.

Public defenders.

Appellate and post-conviction counsel.

Appointment in death penalty cases, 15:178.

Limited effect of provisions in capital cases, 15:182.

Representation of capital defendants, 15:169.

Child abuse and neglect cases, ChC 551 to 560.

Indigent parent representation program, 15:185.1 to 15:185.9, ChC 571 to 575.

Child in need of care; child’s right, ChC 607.

Parents’ rights, ChC 608.

Co-defendants; joint representation; duty of court, CCrP 517.

Delinquency, ChC 809.

Notice; form, ChC 848.

Waiver, ChC 810.

Generally, CCrP 511.

Indigent defender boards.

Capital cases, CCrP 512.

Defendant facing imprisonment, CCrP 513.

Indigent defense.

Child abuse and neglect cases.

Indigent parent representation program, 15:185.1 to 15:185.9, ChC 571 to 575.

Mental health proceedings; judicial commitment, ChC 1442.

Minute entry regarding counsel, CCrP 514.

Parole revocation and prerevocation hearings, 15:179.

Post conviction relief, CCrP 930.7.

Preliminary examination, CCrP 293.

Substitution of counsel, CCrP 515.

RIOT.

Defined, 14:329.1.

Inciting, 14:329.2.

Punishment, 14:329.7.

State of emergency.

Seizure and confiscation of firearms and ammunition, 14:329.6.

RITUALISTIC ACTS.

Definition; penalties, 14:107.1.

ROAD TRACTOR.

Defined, 32:1.

ROADWAY.

Bicycles on, 32:1.

Defined, 32:1.

Hazard in; cleanup, 32:291.1.

Laned: defined, 32:1.

One-way, 32:78.

Rotary traffic islands, 32:78.

ROBBERY.

Armed, 14:64.

Aggravated; serious bodily injury, penalties, 14:64.4.

Use of firearm; additional penalty, 14:64.3.

Extortion, 14:66.

First degree, 14:64.1.

Purse snatching, 14:65.1.

Second degree, 14:64.4.

Simple, 14:65.

ROLLING ROADBLOCK.

Definitions and penalties, 32:73.1.

ROTARY TRAFFIC ISLAND.

Defined, 32:1.

Restrictions, 32:78.

RULES.

Appealable, CCrP 912.

Interstate compact for the placement of children.

Commission, ChC 1632.

Department of children and family services, ChC 1641.

Joinder.

See JOINDER RULES.

Joinder of offenses, CCrP 482.

Juvenile court: for conduct of officers, employees, ChC 425.

Local: adoption by courts, CCrP 18.

Placement, ChC 622.

RULING.

Challenges for cause: objection to, CCrP 800.

On motion for new trial: review, CCrP 858.

RUNAWAYS.

Interstate compact for juveniles, ChC 1661 to 1673.

RUSH.

Soliciting minors to distribute, 40:981.2.

S

SAFE PREGNANCY FOR INCARCERATED WOMEN, 15:744 to 15:744.8.

SAFETY BELT.

Tags indicating exemption, 32:295.1.

Use, 32:295.1.

SAFETY GLASS.

Approved types, 32:361.

Defined, 32:360.

Required, 32:359.

Special coatings permitted: sun allergies, 32:361.2.

SAFETY HELMETS.

Requirements, 32:190.

SAFETY ZONE.

Defined, 32:1.

Driving through prohibited, 32:288.

ST. BERNARD PARISH JUVENILE DETENTION CENTER.

Generally, 15:1101.

ST. JAMES PARISH.

Youth center.

Board: purpose, 15:1098.3.

Construction of Subpart; controlling law, 15:1098.1.

Definitions, 15:1098.2.

General authority, 15:1098.4.

Participation by other parishes; appropriations, 15:1098.7.

Power to levy taxes, incur debt, issue bonds, 15:1098.5.

Use, 15:1098.6.

ST. LANDRY PARISH.

Off-duty law enforcement officers.

Compensation for testimony while off duty, 15:254.3.

SALARY.

Public.

Deduction, 14:135.

Extortion, 14:136.

SALE AT RETAIL.

Automated sales suppression devices, prohibition, 47:1641.1.

Defined, 32:1252.

SALE OF CHILDREN.

Penalties, 14:286.

SALE OF MOTOR VEHICLES.

See MOTOR VEHICLES.

SALES.

Motor vehicle dealers, 32:1251 to 32:1269.

See MOTOR VEHICLE DEALERS.

SALESMAN.

Defined, 32:702.

SALIVA TESTING.

Arrest, CCrP 221.

Evidence, 15:441.1.

Inmates, 15:739.

Parole, 15:574.4.

Sexual offenders, 15:535.

Unlawfully supplying product for purpose of falsifying, 14:102.25.

SALVAGE AND SCRAP MOTOR VEHICLES.

Auto hulks.

Sale to secondary metal processor or licensed automotive dismantler and parts recycler, 32:718.

Used motor vehicle commission, 32:781 to 32:808.

See USED MOTOR VEHICLE COMMISSION.

SANCTIONS.

Failure to comply with discovery regulations, CCrP 729.5.

Failure to file assignment of errors on time, CCrP 844.

In lower court of appeal, CCrP 914.1.

Probation revocation, CCrP 901.1.

Probation violations, CCrP 900.

SANITY COMMISSION.

Appointment: examination of defendant, CCrP 644.

Report, CCrP 645.

Testimony in defense of insanity cases, CCrP 653.

SATELLITE WARRANTY REPAIR CENTERS.

Defined, 32:1252.

SCANNING DEVICES.

Anti-skimming act.

Accessing information on magnetic strip of payment card, 14:67.4.

Defined, 14:67.4.

SCHOOL.

Defined, 14:403.1.

Intimidation and interference in operation of, 14:122.1.

SCHOOL ATHLETIC CONTEST OFFICIAL.

Battery, 14:34.4.

SCHOOL BOARDS.

Contract provisions, 32:603.

Juvenile justice services, information sharing, ChC 541 to 546.

Public liability actions; parties, 32:604.

Public liability contracts, 32:601.

Torts, 32:602.

SCHOOL BUS.

Audible and visual signals, 32:318.

Back-up alarm, 32:378.

Color of paint, 32:378.

Defined, 32:1.

Limiting number of children transported at one time, 32:293.

Overtaking and passing, 32:80.

Railroad grade crossings.

Stopping at grade crossings, 32:173.1.

Special lighting equipment, 32:328.

Standing of school children, 32:293.

Type I: defined, 32:1.

Type II: defined, 32:1.

SCHOOLS AND EDUCATION.

Alcoholic beverages.

Unauthorized possession or consumption of alcoholic beverages on school property, 14:91.7.

Body armor.

Wearing or possessing on school property, 14:95.9.

Controlled substances.

Violation of Controlled Substances Law on or near, 40:981.3.

Disruption of operations.

Criminal penalties, 14:40.6.

Drivers’ licenses of students.

Suspension, 32:431.1.

False information of planned bombing, 14:54.6.

Firearms.

Carrying a firearm on school property, 14:95.2.

Prisoner work release program.

Facilities housing individuals on work release, proximity to school or day care, 15:1113.

Sex offenses.

Allegations of commission on school premises.

Notification by school superintendents, 15:539.

Prohibited sexual conduct between educator and student, 14:81.4.

Sex offenders on school property, 14:91.2.

Witness protection services and school attendance, 15:1611.

SCHOOL TEACHER.

Battery of, 14:34.3.

SCHOOL ZONES.

Overtaking and passing vehicles, 32:77.1.

SCIENTIFIC EVIDENCE.

Criminalistics laboratories, 15:499 to 15:502.

SCREENING.

Prospective public employees, 14:371.

SEAFOOD.

Sale and purchase.

Commercial license required of seller, 14:218.

Under certain conditions, 14:217.

SEALS.

Breaking prohibited, 14:209.

SEARCHES AND SEIZURES.

Bodily samples.

Warrant authorizing search of person for, CCrP 163.1.

Child pornography.

Evidence of pornography involving juveniles, 14:81.1.

DNA testing.

Bodily samples.

Warrant authorizing search of person for, CCrP 163.1.

Firearms.

Disposal of seized firearms by law enforcement agencies, 40:1798.

State of emergency.

Seizure and confiscation of firearms and ammunition, 14:329.6.

Prisoners.

Safe pregnancy for incarcerated women.

Search of prisoner on return to prison, 15:744.8.

Weapons, CCrP 215.1.

SEARCH WARRANT.

Affidavits, CCrP 162.

Animal cruelty offenses, 14:102.3.

Bodily samples, CCrP 163.1.

Controlled substances, 40:985.

Custody, disposition of seized property, CCrP 167.

Description, CCrP 162.

Dogfighting offenses, 14:102.7.

Electronic testimony, issuance upon, CCrP 162.2.

Execution.

Authority of peace officer, CCrP 165.

Bodily samples, CCrP 163.1.

Means, force, CCrP 164.

Officer to whom directed, CCrP 163.

Issuance, CCrP 162.

Property subject to seizure, CCrP 161.

Receipt of seized property, CCrP 166.

Restrictions.

Attorneys, 15:43.

News media, 15:42.

SEATBELT.

Defined, 32:1.

SECONDARY MANUFACTURERS.

Defined, 32:1252.

SECRETARY.

Defined, 15:1151, 32:1, 32:1502, 40:961.

SECURED TRANSACTIONS.

Disposal of property with fraudulent or malicious intent.

Person having executed security agreement on movable property, 14:72.4.

Motor vehicle titles.

Child support obligation, privilege created, 32:708.1.

SECURITIES.

Collateral: unauthorized use or withdrawal, 14:201.

Forfeiture, 15:86.

SECURITY.

Delinquency: types of, ChC 825.

Motor vehicle.

See LIABILITY INSURANCE.

SECURITY CHECKPOINTS.

Seat belt and vehicle liability, 32:295.4.

SECURITY COMPANIES.

See PRIVATE CONTRACT SECURITY COMPANIES.

SEIZURE.

Motor vehicles, 32:472.

SELECTIVE SERVICE.

Registering with driver’s license, 32:418.

SELF-DEFENSE.

Aggressor cannot claim, 14:21.

Death resulting when claim of self-defense raised.

Full investigation required, 14:20.1.

Force or violence, use of, 14:19.

Deadly force, 14:20.

Justifiable homicide, 14:20.

Use of force or violence, 14:19.

SELF-INCRIMINATION.

Of witness, 15:276.

SELF-INSURERS.

Investigators employed by group or entity.

Stalking statute.

Inapplicability, 14:40.2.

Motor vehicles, 32:1042.

SELF-MUTILATION.

By a prisoner, 14:404.

SELF-NEGLECT.

Defined, 14:403.2.

SELLER.

Defined, 32:361.1.

SEMITRAILERS.

Additional equipment required, 32:308.

Defined, 32:1.

SENIOR CITIZENS.

Abandonment by caregiver.

Criminal abandonment, 14:79.1.

Adult protective services, 15:1501 to 15:1511.

Identity theft, 14:67.16.

Theft.

Assets of an aged or disabled person, 14:67.21.

Identity theft, 14:67.16.

SENTENCES.

Action by appellate court, CCrP 881.4.

Aggravating circumstances, CCrP 905.4.

Ameliorative penalty provisions.

Amendment of sentence, 15:308.

Amendment of, CCrP 881.

Ameliorative penalty provisions, 15:308.

Motion for amending or modifying sentence, CCrP 822.

Capital cases: hearing required, CCrP 905.

Certification of conviction, CCrP 871.

Child, crime committed as.

Sentencing of adult for, CCrP 876.

Commencing: to state penitentiary, 15:566.2.

Concurrent and consecutive, CCrP 883.

Concurrent with other jurisdictions, CCrP 883.1.

Controlled substances.

Diminution of sentence.

Prohibited for felony conviction, 15:571.3.

Suspension conditioned on drug court program, CCrP 893.

Costs and fines: payment, CCrP 888.

Costs, fines, and forfeitures: collection, disposition, CCrP 889.

Credit for prior custody, CCrP 880.

Cruel or unusual punishment, CCrP 878.

Death.

Jury findings, CCrP 905.3.

Review on appeal, CCrP 905.9.

Unanimous jury determination, CCrP 905.6.

Defendant’s liability for costs: suspension of costs: no advance costs, CCrP 887.

Deferral in felony cases, CCrP 893.

Defined, CCrP 871.

Delay between conviction and sentence, CCrP 873.

Delivery to penitentiary, 15:566.

Determinate: required, CCrP 879.

Determination: form, CCrP 905.7.

Diminution.

Forfeiture, 15:571.4.

For good behavior, 15:571.3.

Supervision upon release, 15:571.5.

Supervision upon release.

From parish prison: conditions; revocation, 15:571.7.

Dispositions of fines and forfeitures, 15:571.11.

Driver improvement programs, CCrP 892.1.

Drug court program, suspension conditioned on, CCrP 893.

Drug screening, CCrP 875.

Enforcement of fine by civil process: offset of tax refund, CCrP 886.

Execution of, 15:565 et seq.

Fines; costs of imprisonment, CCrP 890.2.

Firearm: motion to invoke, CCrP 893.1.

Forfeiture of weapons, CCrP 891.

Generally, 15:529.1, 15:566, 15:571.3 et seq, CCrP 871 et seq.

Good time, 15:571.3.

Guidelines, CCrP 894.1.

Habitual offenders.

Hearing upon information alleging second or subsequent felony conviction, 15:529.1.

Home incarceration.

Pilot program, 15:571.35, 15:571.35.1.

Prisons and prisoners, 15:571.32.

Requirements, CCrP 894.2.

Illegal: correction, CCrP 881.5, 882.

Imposed on felony in which firearm was used, CCrP 893.3.

Imposition, CCrP 905.8.

Juvenile delinquency dispositions.

Felony-grade delinquent acts.

Mandatory disposition for certain crimes, ChC 897.1.

Maximum period of imprisonment, ChC 898.

Optional dispositions, ChC 897.

Transitional plan, ChC 897.1.

Guidelines for commitment of child generally, ChC 901.

Misdemeanor-grade delinquent acts.

Maximum term of imprisonment, ChC 900.

Optional dispositions, ChC 899.

Probation violations.

Limitations on reinstatement of original disposition, ChC 915.

Revocation, ChC 913.

Sanctions, ChC 914.

Juvenile records, CCrP 875.

Maximum fine or imprisonment when not specified, 15:303.

Motion for amending or modifying sentence, CCrP 822.

Motion to reconsider, CCrP 881.1.

Notice of controlled dangerous substance conviction: licensing authority, CCrP 892.2.

Notice of hearing to victim, CCrP 894.3.

Of fine with imprisonment for default, CCrP 884.

Of imprisonment: method of service: labor and confinement: workday release program, CCrP 890.

Orders to be sent to Louisiana Protective Order Registry, CCrP 871.1.

Pendency of appeal, payments, 15:566.

Post-sentence statement by sheriff: accompanying documents, CCrP 892.

Presence of defendant required at pronouncement, CCrP 835.

Presentence investigation, CCrP 875.

Promptness; relief by writs, CCrP 874.

Pronouncing and recording, CCrP 871.

Protection of investigative reports, CCrP 877.

Record on review, CCrP 881.3.

Release on payment of fine and costs, CCrP 885.

Remittance of fine or imprisonment, 15:301.

Review, CCrP 881.2.

Second and subsequent offenses: certificate of warden or clerk of court in the state of Louisiana as evidence, 15:529.1.

Second or subsequent felony conviction.

Hearing upon information alleging, 15:529.1.

Sexual battery.

Aggravating factors for enhanced sentence, 14:43.1 to 14:43.3.

Sexual offenders, 15:537.

Conditions of probation, parole and suspension or diminution, 15:538.

Failure to register, 15:542.1.4.

Supervised release of sex offenders.

Sentencing court to inform offender, 15:561.4.

Substantial assistance, reduction for, CCrP 881.6.

Memorandum of understanding, CCrP 881.7.

Supervised release of parish prisoners: rules of conduct; revocation, 15:571.13.

Suspension.

Community service in lieu of imprisonment, CCrP 893.5.

Felony cases, CCrP 893.

Inapplicable to unintentional felonies, CCrP 893.4.

Probation in misdemeanor cases, CCrP 894.

Satisfaction of suspended sentence, CCrP 898.

Termination of suspended sentence, CCrP 897.

To community rehabilitation centers, 15:1133.

To prison districts: persons excluded, 15:302.

Transfer of foreign nationals or citizens: treaty, CCrP 892.3.

Valid: basis for, CCrP 872.

Venue for actions contesting computation of, 15:571.15.

Waiver of minimum mandatory sentences, CCrP 890.1.

Without benefit of probation, parole, or suspension of sentence, 15:301.1.

SENTENCING COMMISSION.

Composition, 15:323.

Duties, 15:321.

Established, 15:322.

Evaluation of sentencing structure, 15:321.

Officers; meetings; staff, 15:324.

Purpose, 15:321.

Reports, 15:321.

SENTENCING HEARING.

Death sentence.

Jury findings, CCrP 905.3.

Unanimous jury determination, CCrP 905.6.

Jury: commencement, CCrP 905.1.

Procedure and evidence, CCrP 905.2.

SERIAL SEX OFFENDERS.

See SEX OFFENDERS.

SERVICE.

Delinquency: nonresident parent, ChC 852.

Subpoena, CCrP 735.

SERVICE AND RETURN.

Delinquency: resident parent, ChC 849.

SERVICE OF PROCESS AND SUMMONS.

Juvenile delinquency.

Expungement of records.

Motion procedure, ChC 919.

Voluntary transfer of custody, service of notice, ChC 1517.

SESSIONS.

Court: place, CCrP 762.

Grand jury: persons present during, CCrP 433.

SEVERANCE.

Effect of, CCrP 705.

Requirements for, CCrP 704.

SEX OFFENDER ASSESSMENT PANEL, 15:560 to 15:560.6.

Appeals from decisions of, 15:560.5.

Created, 15:560.2.

Definitions, 15:560.1.

Determination of status as sexually violent predator or child sexual predator.

Effect, 15:560.3.

Duties, 15:560.2.

Electronic monitoring of sexually violent predators or child sexual predators, 15:560.4.

Findings of legislature, 15:560.

Legislative findings, 15:560.

Members, 15:560.2.

Right of action not created by provisions, 15:560.6.

SEX OFFENDER REGISTRATION.

Address.

Change of address, residence or other registration information.

Duty to notify law enforcement, 15:542.1.2.

Board of Parole, 15:547.

Bureau of criminal identification and information.

Duties, 15:542.1.5.

Change of address, residence or other registration information.

Duty to notify law enforcement, 15:542.1.2.

Child predators, 15:542.1.

Harboring or concealing a sexual offender, sexually violent predator or child predator, 15:551.

Community notification, 15:542.1.

Court records.

Disclosure, 15:542.1.7.

Definitions, 15:541.

Delinquency, notification of requirement, ChC 884.1.

Dissemination of information, 15:548.

Drivers’ licenses.

Restriction code, 32:412.

Duration of registration and notification period, 15:544.

Duty of law enforcement agencies, 15:545.

Electronic mail address.

Release from state sex offender and child predatory registry, 15:549.

Emergency situations, 15:543.2.

Employment prohibitions, 15:553.

Failure to register.

Penalties, 15:542.1.4.

Findings; purpose, 15:540.

Forms.

Written notification by courts, 15:543.1.

Generally, 15:542.

Harboring or concealing a sexual offender, sexually violent predator or child predator, 15:551.

In-person renewal of registration.

Periodic in-person renewal, 15:542.1.1.

Instant message name.

Release from state sex offender and child predatory registry, 15:549.

Interactive computer service.

Duty of interactive computer service, 15:545.1.

National human trafficking resource center hotline.

Establishments required to post information, 15:541.1.

Notice requirements.

Agencies, 15:549.

Duration of registration and notification period, 15:544.

Offenders, 15:543.

Private parties, 15:549.

Written notification by courts.

Form, 15:543.1.

Out-of-state offenders.

Procedures for, 15:542.1.3.

Public schools.

Commission of sex offenses on school premises.

Notification by school superintendents, 15:539.

Records.

Court records.

Disclosure, 15:542.1.7.

Release of information, 15:546.

Renewal of registration.

Periodic in-person renewal, 15:542.1.1.

Residence.

Change of address, residence or other registration information.

Duty to notify law enforcement, 15:542.1.2.

Sex offender assessment panel.

Determination of status as sexually violent predator or child sexual predator.

Lifetime registration, 15:560.3.

General provisions, 15:560 to 15:560.6.

Sex offender registry technology fund, CCrP 895.1.

Sexually violent predators, 15:542.1.

Harboring or concealing a sexual offender, sexually violent predator or child predator, 15:551.

Sexual predator apprehension team, 15:552.

Social media.

State sex offender and child predatory registry comparison, 15:542.1.5.

Unlawful use or access, 14:91.5.

State sex offender and child predatory registry, 15:542.1.5.

SEX OFFENDERS.

Blood and saliva testing, 15:535.

Defined, 15:536.

DNA detection, 15:601 et seq.

Electronic monitoring supervision program, 15:550.

Holidays, distribution of candy or gifts prohibited, 14:313.1.

Medroxyprogesterone acetate (MPA).

Administration to certain sex offenders, 14:43.6.

Registration.

See SEX OFFENDER REGISTRATION.

Sentencing of, 15:537.

Conditions of probation, parole and suspension or diminution, 15:538.

SEX OFFENSES.

AIDS/HIV.

DNA testing.

Juvenile delinquents, ChC 908.1.

Bail and recognizance.

Contradictory bail hearing, CCrP 330.2.

Person indicted for sexual offense.

AIDS testing of accused after indictment, CCrP 499.

Child care facilities.

Employment of a sex offender or permitting physical access to facility, 14:91.4.

Unlawful participation of a sex offender, 14:91.3.

Unlawful presence of a sex offender, 14:91.2.

Children and minors.

Computer-aided solicitation for sexual purposes, 14:81.3.

Sentencing of sexual offenders, 15:537.

Prohibited sexual conduct between educator and student, 14:81.4.

Sexting, 14:81.1.1.

Subpoenas duces tecum, CCrP 732.1.

Supervised release of sex offenders.

Applicability of provisions, 15:561.1.

General provisions, 15:561 to 15:561.7.

Crimes against nature, 14:89.

Aggravated, 14:89.1.

By solicitation, 14:89.2.

Human-animal hybrids, 14:89.6.

Defined, 15:542.

Electronic monitoring of offenders.

Aggravated incest, 14:78.1.

Molestation of a juvenile or person with mental or physical disability, 14:81.2.

Pornography involving juveniles, 14:81.1.

Sexual battery, 14:43.1 to 14:43.3.

Employment prohibitions, 15:553.

Family child day care home.

Employment of a sex offender or permitting physical access to facility, 14:91.4.

Unlawful participation of a sex offender, 14:91.3.

Unlawful presence near child care facilities, 14:91.2.

Forfeiture of personal property, 15:539.1.

Parks and recreational facilities.

Unlawful presence of a sex offender, 14:91.2.

Parole, 15:574.4.3.

Schools and education.

Allegations of commission on school premises.

Notification by school superintendents, 15:539.

Prohibited sexual conduct between educator and student, 14:81.4.

Unlawful presence of a sex offender, 14:91.2.

Unlawful presence of a sexually violent predator, 14:91.1.

Sentencing.

Supervised release of sex offenders.

Sentencing court to inform offender, 15:561.4.

Sex offender assessment panel, 15:560 to 15:560.6.

Sexting, 14:81.1.1.

Sexual assault task force, 15:555.

Duties, 15:556.

Sexual battery.

See SEXUAL BATTERY.

Social media, unlawful use or access, 14:91.5.

Supervised release of sex offenders, 15:561 to 15:561.7.

Applicability of provisions, 15:561.1.

Conditions, 15:561.5.

Failure to comply with, 15:561.7.

Department of public safety and corrections.

Rulemaking, 15:561.6.

Division of probation and parole.

Administration by, 15:561.3.

Expiration of sentence.

Supervised release upon, 15:561.2.

Failure to comply with conditions, 15:561.7.

Findings of legislature, 15:561.

Legislative findings, 15:561.

Period of supervised release, 15:561.2.

Rulemaking, 15:561.6.

Sentencing court to inform offender, 15:561.4.

Supervised release officers, 15:561.3.

Termination of supervision petition, 15:561.2.

Unlawful presence of sex offender, 14:91.2.

Venereal diseases.

DNA testing, ChC 908.1.

Victims.

Unlawful presence of a sex offender relative to former victim, 14:91.9.

SEXUAL ABUSE.

Defined, 14:403.

Failure to report sexual abuse of child, 14:131.1.

SEXUAL ASSAULT TASK FORCE.

Creation, 15:555.

Duties, 15:556.

SEXUAL BATTERY, 14:43.1.

Aggravated, 14:43.2.

Defined, 14:43.1.

Electronic monitoring of offenders, 14:43.1 to 14:43.3.

Intentional exposure to AIDS virus, 14:43.5.

Of the infirmed, 14:93.5.

Oral, 14:43.3.

SEXUAL CONDUCT.

Malfeasance in office, 14:134.1.

Persons confined in correctional institutions, 14:134.1.

Prohibited in public, 14:106.2.

SEXUALLY EXPLICIT MATERIAL EXHIBITED FROM MOTOR VEHICLE.

Penalties, 14:106.3.

SEXUALLY VIOLENT PREDATORS.

Defined, 15:541.

Electronic monitoring of sexually violent predators or child sexual predators, 15:560.4.

Sex offender assessment panel, 15:560 to 15:560.6.

SHARED USE TRAILS.

Defined, 32:1.

SHERIFF.

Compensation, 15:707.

Duties, powers, 15:565, CCrP 131.

Keeper of jail, 15:704.

Post-sentence statement, CCrP 892.

Registry of violent offenses against peace officers, 15:641 to 15:647.

See LAW ENFORCEMENT OFFICERS.

Return of subpoena, CCrP 736.

Service of subpoena, CCrP 734.

Solicitation of legal business prohibited, 14:356.

SHOPLIFTERS.

Detention, arrest, CCrP 215.

SHOPPING CARTS: UNAUTHORIZED REMOVAL.

Penalties, 14:68.1.

SHOULDER.

See HIGHWAYS.

SIDEWALK.

Defined, 32:1.

Electric mobility aid, 32:206.

Electric personal assistive mobility devices; access, 32:300.2.

Motor scooters, 32:200.

SIGNALS.

Audible and visual, 32:318.

Flashing, 32:234.

Hazard warning, 32:320.1.

Lamps and devices, 32:319.

Pedestrian-control, 32:233.

Required on new motor vehicles, 32:306.

Traffic-control, 32:232.

Turning, 32:104 et seq.

SIGNATURE.

Electronic signatures of offenders, CCrP 233.

Proof of: articles of vessels, 15:426.

SIGNS.

Stop and yield, 32:123.

SIMULATION OF OFFICIAL COURT PAPERS.

Prohibited, 14:353.

SINGLE AXLE.

Defined, 32:1.

SINGLE AXLE WEIGHT.

Defined, 32:1.

SINGLE-BEAM ROAD-LIGHTING EQUIPMENT.

Requirements, 32:323.

SIZE, WEIGHT, AND LOAD OF VEHICLE.

Generally, 32:379 et seq.

SLIDELL CITY.

Off-duty law enforcement officers.

Compensation for testifying while off duty, 15:254.7.

SLOT MACHINES.

Antique, 15:31.1.

SLOW-MOVING VEHICLES.

Identification, 32:377.

SMOKING.

When smoking in motor vehicles prohibited, 32:300.4.

SNAPPERS.

Use and transference; penalties, 40:989.

SOCIAL MEDIA, UNLAWFUL USE OR ACCESS, 14:91.5.

Prisoners, 14:405.

SOCIAL NETWORKING WEB SITE.

State sex offender and child predatory registry comparison of databases, 15:542.1.5.

SOCIAL SERVICES DEPARTMENT.

Juvenile justice services, information sharing, ChC 541 to 546.

SOCIAL WORKERS.

Assault on child welfare worker, 14:38.3.

SOCIETY FOR THE PREVENTION OF CRUELTY TO CHILDREN.

To receive fines, 15:571.12.

SOLICITATION.

Computer-aided solicitation of minors for sexual purposes, 14:81.3.

Criminal street gang membership, 15:1403.1.

Gang membership, 15:1403.1.

Homicide, 14:28.1.

Of accident victim, 32:397.1.

Of legal business by sheriff, 14:356.

On interstate highway, 14:97.1.

Pedestrians, 32:218.

SOLITARY CONFINEMENT.

Abolished, 15:865.

SOUND RECORDINGS.

Unauthorized possession of tools and equipment, 14:223.8.

SOUND REPRODUCTION.

Improperly labeled articles, 14:223.6.

Penalties, 14:223.3.

Recording of performances without consent prohibited, 14:223.5.

Without consent prohibited, 14:223.

Exceptions, 14:223.2.

SPECIAL AGENTS.

Department of Corrections, 15:825.2.

SPECIAL ALLEGATIONS.

See INDICTMENT.

SPECIAL CONTAINER PERMIT.

Application, 32:387.

SPECIAL PERMIT.

Annual noncritical off-road equipment permit, 32:387.12.

Bagged rice for export, 32:387.19.

Defined, 32:1.

Heavy equipment, 32:387.14.

Penalties, 32:388.

Multiple violations, 32:388.1.

Semiannual critical off-road equipment, 32:387.11.

Travel on portions of Interstate 49, 32:387.5.

Trucks hauling cotton modules, 32:387.6.

SPECIAL PERMIT APPLICANT.

Defined, 32:1.

SPECIAL PROCEEDINGS.

Authorization of minors’ marriages.

See CHILDREN AND MINORS.

Contempt.

Constructive, ChC 1507.

Procedure for punishing, ChC 1508.

Direct, ChC 1505.

Procedure for punishing, ChC 1506.

Kinds, ChC 1504.

Penalties, ChC 1509.

Purpose, ChC 1503.

Domestic abuse assistance.

See DOMESTIC ABUSE ASSISTANCE.

General applicability, ChC 1502.

Misdemeanor prosecution of adults.

See MISDEMEANOR PROSECUTION OF ADULTS.

Protection of terminally ill children.

See PROTECTION OF TERMINALLY ILL CHILDREN.

Purpose, ChC 1501.

Voluntary transfer of custody.

See VOLUNTARY TRANSFER OF CUSTODY.

SPECIAL SESSIONS.

Courts, CCrP 19.

SPECIALTY VEHICLE DEALERS.

Defined, 32:1252.

SPECIALTY VEHICLES.

Defined, 32:1252.

SPEED LIMIT.

Enforcement, 32:266.

Establishing speed zones, 32:63.

Fines, disposition, 32:266.

General law, 32:64.

Highway safety fund, 32:266.

Maximum, 32:61.

SPERM.

Unauthorized use of, 14:101.2.

SPORTING ACTIVITIES.

Illegal contact, 14:102.11.

SPORT KILLING PROHIBITED.

Zoo and circus animals, 14:102.20.

SPOTLIGHTS.

On motor vehicles, 32:317.

STALKING.

Bail, conditions of release, CCrP 335.2.

Cyberstalking, 14:40.3.

Definition; penalties, 14:40.2.

STAND.

Defined, 32:1.

STANDING.

Defined, 32:1.

On highway shoulders, 32:296.

STATE.

Causes for challenges, CCrP 798.

Defined, 14:2, 32:851, CCrP 261.

Discovery by, CCrP 724 et seq.

Opening statement by in trials, CCrP 766 et seq.

STATE BAR.

Dispute resolution section.

Juvenile proceedings.

Registry of qualified mediators, ChC 439.

STATE CAPITOL COMPLEX.

Unauthorized removal of property, 14:68.5.

STATE FOOD, DRUG AND COSMETIC LAW.

Title of act, 40:601.

STATE LAW.

Preemption, 14:143.

STATE LAW ENFORCEMENT PLANNING AGENCY.

See COMMISSION ON LAW ENFORCEMENT.

STATE MAINTAINED HIGHWAY.

Defined, 32:1.

STATEMENTS.

Inconsistent: perjury, 14:124, 14:126.

Registration: public records, 14:364.

STATE OF EMERGENCY.

Conditions, 14:329.6.

Effect, 14:329.6.

Looting during, 14:62.5.

Parish jail overcrowding, 15:764.

Proclamation, 14:329.6.

Unauthorized entry of a dwelling during, 14:62.7.

STATE PENITENTIARY.

Abandoned property of discharged inmates: disposition, 15:866.2.

Appointment of attorney to represent inmates; fees, 15:868.

Catholic priest: method of appointment; access of inmates, 15:858.

Chaplains: access to inmates, 15:857.

Compensation for damage or injury occasioned by escape, 15:867.

Imposition of restitution on offenders; procedures, 15:875.

Inmates.

Compensation account, 15:874.

Eligible for compensation, 15:871.

Right to decline medical treatment, 15:860.

Officials and employees not to be personally interested in contracts; penalty, 15:862.

Payment to released prisoners, 15:866.

Rate of inmate compensation; source of funding, 15:873.

Road, highway, and right of way maintenance and litter removal by convict labor, 15:855.

Solitary confinement abolished, 15:865.

Spiritual and guidance services, 15:859.

Catholic priest: method of appointment; access of inmates, 15:858.

Chaplains: access to inmates, 15:857.

Transportation for released prisoners, 15:866.1.

Trespass prohibited; penalty; exceptions, 15:864.

Work assignments not to be refused; overtime, 15:870.

STATE PENITENTIARY AT ANGOLA.

J. Levy Dabadie correctional center.

Inmates who may not be assigned, 15:893.1.

STATISTICAL INFORMATION COLLECTION.

Migration of residents, 32:429.3.

STATUTE.

Defined, CCrP 934.

Pleading: Code of Criminal Procedure, CCrP 12.

STATUTE LAW.

Of other states, 15:424.

STATUTES OF LIMITATION.

See TIME LIMITATION.

STEEL TIRES, CLEATS OR LUGS.

Not to be used on hard-surfaced roads; exceptions, 32:501.

Penalty for use, 32:503.

STEERING AXLE.

Defined, 32:1.

Permit to travel highways, 32:387.8.

STEROIDS.

Anabolic, 40:1239.

STIMULANT.

Defined, 40:961.

STOLEN VEHICLES.

Liens and encumbrances, 32:722.

Report and recovery, 32:721.

Suspension of registration; lists, 32:723.

Transfer and possession, 32:724.

STOP.

Defined, 32:1.

STOP LAMPS.

Required on new motor vehicles, 32:306.

STOPPING.

Defined, 32:1.

On highway shoulders, 32:296.

STOP SIGNS.

Right of way, 32:123.

STORED MOTOR VEHICLE.

Disposal.

Junk vehicles, 32:1728.2.

No ownership record, 32:1728.4.

Out of country vehicles, 32:1728.4.

Requirements, 32:1728.

Parish of Orleans: list to be furnished public administrator; administration as vacant estates, 32:524.

STREET.

Defined, 32:1.

STREET GANGS.

Forfeiture of firearms, property, 15:1405.2.

Public action against, 15:1405.1.

STREET RODS AND STREET CRUISERS.

Declaration of purpose, 32:451.

Defined, 32:452, 32:455.

Licensing requirements; exemptions, 32:453.

Registration; licensing, 32:456.

Rules and regulations, 32:454, 32:456, 32:457.

STUDENTS.

Defined, 14:403.1.

Distributing controlled substances to, 40:981.1.

SUBPOENA DUCES TECUM.

Generally, CCrP 732.

Sex offenses against minors, CCrP 732.

SUBPOENAS.

Authority of Department of Public Safety and Corrections to serve, 32:6.

Failure to appear: contempt of court, CCrP 737.

Form, CCrP 733.

Issuance, CCrP 731.

Legislature, members and personnel.

Restrictions on subpoenas, CCrP 740.

Persons on grand jury venire, CCrP 411.

Orleans Parish, CCrP 412.

Prescription drugs, electronic monitoring program.

Access to information, 40:1007.

Restrictions.

Indigent defendant, CCrP 739.

Number of witnesses allowed, CCrP 738.

Return of by sheriff, CCrP 736.

Service of by sheriff, CCrP 734.

Subpoenas duces tecum, CCrP 732.

Sex offenses against minors, CCrP 732.1.

Types of service, CCrP 735.

Witnesses: by coroner, CCrP 103.

Witness to appear before attorney general district attorney, CCrP 66.

Witness to appear before grand jury, CCrP 439.

SUBSIDIARIES.

Defined, 32:1252.

SUBSTANCE ABUSE.

Drug Abuse Education and Treatment Fund, 15:1224.

Drug free zones, 40:1058.10.

Juveniles.

In-patient program: juveniles, 15:901.

In schools: confidential reports, immunity, 14:403.1.

Prisons and prisoners.

Rehabilitation and workforce development.

Substance counseling and treatment, 15:1199.14.

Prison substance abuse and rehabilitation pilot program, 15:828.3.

Programs and locations, 15:901.1.

Treatment facilities, 40:1058.10.

Treatment procedure; mental health proceedings; admission by parent, ChC 1470.

SUBSTANCE ABUSE PREVENTION TEAM.

Defined, 14:403.1.

SUBSTITUTE JUDGE.

Appointment by supreme court, 15:221.

SUBSTITUTION.

Of missing document, 15:272.

SUBVERSIVE ACTIVITIES AND COMMUNIST CONTROL LAW.

Citation, 14:373.

Communist propaganda.

Short title, 14:390.8.

Finding of fact: declaration of necessity, 14:358.

Fines, 14:369.

SUBVERSIVE ORGANIZATION.

Defined, 14:359.

SUBVERSIVE PERSON.

Defined, 14:359.

SUGAR CANE.

Vehicle hauling permits, 32:387.7.

SUICIDE.

Criminal assistance to, 14:32.12.

SUMMONS.

Arrest.

Bad checks.

Citation or summons in lieu of warrant of arrest, CCrP 211.2.

By officer instead of arrest and booking, CCrP 211.

Contempt, attachment of arrest or issuance of summons, CCrP 211.2.

Defined, CCrP 208.

Issued by magistrate, CCrP 209.

Outstanding warrant, person with.

Summons in lieu of arrest, CCrP 211.1.

Service, CCrP 210.

Use of force, CCrP 220.

Delinquency.

Child and resident parent, ChC 850.

Effect of nonappearance by a parent, ChC 853.

Failure to appear, ChC 851.

Issuance: peace bonds, CCrP 28.

Issuing worthless checks, CCrP 211.

Misdemeanor cases, CCrP 497.

Misrepresentation during issuance, 14:133.4.

Probation violation, CCrP 899.

SUN SCREENING DEVICE.

Defined, 32:361.1.

Medical exemption, 32:361.2.

Penalties, 32:361.1.

Security exemption, 32:361.3.

SUPERVISION.

Interstate Compact for Adult Offender Supervision, 15:574.31 et seq.

SUPPLEMENTAL NUTRITIONAL ASSISTANCE PROGRAM.

Unauthorized use of benefits, 14:68.2.

Failure to report, 14:68.2.1.

SUPPORT PROCEEDINGS.

Coexistent orders, ChC 311.

Juvenile jurisdiction over adults, ChC 311.

SUPREME COURT.

Justices.

Concealed weapons, carrying, 14:95.

Public defenders.

Authority of supreme court not affected, 15:149.

Recusation of judge, CCrP 672, 679, 684.

Judge ad hoc to try case, CCrP 677.

SUPREME COURT JUSTICE.

Recusation of, CCrP 679, 684.

SURETY.

Bond, 32:736.

Commercial, CCrP 314.

Contract to indemnify, CCrP 329.

Declaration of residence by, CCrP 322.

Defined, CCrP 313.

Motor vehicle dealers, 32:1254.

Notice of time and place of appearance, CCrP 344.

Personal, CCrP 315, 321, 336.

Secured, CCrP 318, 319.

Unsecured, CCrP 317.

Signature or declaration of person unable to write, CCrP 323.

Social Security numbers, CCrP 322.

Those who may not be, CCrP 320.

Used motor vehicle dealers, 32:791.

SURGEONS.

Proof of registration, 15:423.

SURRENDER.

Bail after, CCrP 347.

Of defendant, CCrP 345.

SURVEILLANCE.

Tampering with monitoring equipment, 14:110.3.

SUSPENSION.

Defined, 32:401.

SWANSON CORRECTIONAL CENTER FOR YOUTH-MADISON PARISH UNIT.

Closure, 15:902.2.

SWINDLING AND CHEATING.

Defined, 14:67.18.

SYNTHETIC CANNABINOIDS.

Controlled substances.

Schedules, composition, 40:964.

T

TAMPERING.

Electronic monitoring system, 14:110.2, 14:110.3.

Jury, 14:129.

Surveillance, accounting, inventory, or monitoring system, 14:110.3.

With taxicab meter, 14:210.

TANDEM AXLE.

Defined, 32:1.

TANDEM AXLE WEIGHT.

Defined, 32:1.

TANDEM TRUCK.

Defined, 32:1.

TANGIPAHOA PARISH.

Juvenile justice district board.

Appointment; terms, 15:1095.1.

Creation; jurisdiction, 15:1095.

Domicile; power to levy taxes, incur debt, issue bonds, 15:1095.5.

General authority, 15:1095.4.

Officers; meetings, 15:1095.3.

Purpose, 15:1095.2.

TATTOOING.

Minors, 14:93.2.

TAX.

License: sale of candies, 14:357.

TAXICABS.

Tampering with meter prohibited, 14:210.

TAX REFUND.

Offset of: enforcement of fine by civil process, CCrP 886.

TEACHING OR CHILD CARE PROVIDER.

Defined, 14:403.

TELECOMMUNICATIONS.

Aggravated assault upon utility service employees, 14:37.5.

TELECOMMUNICATION SERVICES.

Avoiding payment, 14:221.

Possession, manufacture, sale or transfer of devices for avoidance of payment, 14:222.

Seizure of devices for avoidance of payment, 14:222.

TELEGRAMS.

Divulging or obtaining knowledge of prohibited, 14:320.

TELEPHONE COMMUNICATIONS.

Cellular telephone counterfeiting, 14:222.2.

Harassment, 14:285.

TELEVISION.

Aggravated assault on utility service employees, 14:37.5.

Motor vehicles, 32:365.

TERREBONNE PARISH DEPARTMENT OF CORRECTIONS.

Commission.

Incurring debt; funding; authority to levy ad valorem tax; tax election; approval by parish council, 15:849.4.

Members, 15:849.2.

Powers and duties, 15:849.3.

Establishment, purpose and title, 15:849.

Organization and powers, 15:849.1.

Personnel, 15:849.6.

Use of other jail and prison facilities, 15:849.5.

TERRORISM.

Act of, 14:100.12.

Aiding others in, 14:128.2.

Definition; penalties, 14:128.1.

Definitions relating to, 14:100.12.

False information for driver’s license, identification, 14:100.11.

Highways, 14:100.11.

TERRORIZING, 14:40.1.

TESTIMONY.

From victims who are 15 years of age or younger; procedure, 15:469.1.

Recorded: reading in jury room, CCrP 793.

Relative weight of positive and negative, 15:440.

Sanity commission: defense of insanity cases, CCrP 653.

Taken down by accused; provision for paying, 15:291.

Victims of child abuse: taken outside courtroom, 15:283.

Witnesses.

Authority of grand jury to compel, CCrP 439.1.

In preliminary examination: transcript of, CCrP 294.

TEXT MESSAGING.

Operating motor vehicle, 32:300.5.

First time drivers, 32:289.1.

Minors, 32:300.7.

School bus drivers, 32:289.

THEFT.

Alligators, 14:67.13.

Anhydrous ammonia, 14:67.19.

Animals, 14:67.2.

Anti-skimming act.

Payment cards.

Using scanning device or re-encoder to obtain information, 14:67.4.

Assets of an aged or disabled person, 14:67.21.

Assets of the aged or disabled, 14:67.21.

Building components, 14:67.23.

Business records, 14:67.20.

By public officer, 15:431.

Cheating and swindling, 14:67.18.

Copper from religious building, cemetery or graveyard, 14:67.27.

Copper or other metals, determination of value, 14:67.28.

Crawfish, 14:67.5.

Defined, 14:67.

Disposal of property with fraudulent or malicious intent.

Person having executed security agreement on movable property, 14:72.4.

Dogs, 14:67.2.

Failure to pay bridge or bridge-causeway toll, 14:71.2.

Firearm, 14:67.15.

Forest products, 14:67.12.

Goods, 14:67.10.

Identity, 14:67.16.

Indictment, CCrP 481.

Livestock, 14:67.1.

Motor vehicle fuel, 14:67.17.

Motor vehicles, 14:67.26.

Objects of: photographs as evidence; affidavit of value and ownership; notice to defendant, 15:436.1.

Oil and gas equipment, 14:67.9.

Oilfield geological survey, seismograph, and production maps, 14:67.8.

Organized retail theft, 14:67.25.

Petroleum products, 14:67.7.

Possession.

Firearms, 14:69.1.

Stolen things, 14:69.

Receipts and universal product code labels, 14:68.7.

Retail theft.

Organized retail theft, 14:67.25.

Use of access card, 14:67.3.

Utility property, 14:67.24.

Utility service, 14:67.6.

THEFT ALARM DEACTIVATION DEVICES.

Crimes involving, 14:70.6.

THIBODAUX.

City court: unclaimed bail bonds, 15:86.2.

THIRD PARTY SURCHARGES.

Towing and storage of vehicles, 32:1732.

THIRD PARTY TESTING.

Limitation of liability, 32:408.2.

THREATS.

Public official: penalty, 14:122.2.

THROUGH HIGHWAY.

Defined, 32:1.

TIMBER.

See FOREST PRODUCTS.

TIME.

Computation of, CCrP 13.

TIME LIMITATION.

Crimes exempt from, CCrP 571.

DNA evidence concerning noncapital crimes, CCrP 572.

Effect of new trial, CCrP 582.

Emergencies, suspension during, CCrP 955.

Expiration: motion to quash, CCrP 581.

Interruption, CCrP 575.

Where new trial, CCrP 583.

Pleading: burden of proof, CCrP 577.

Running of.

Exceptions, CCrP 573.

Exploitation of infirmed, CCrP 573.1.

Time limitation to prosecute certain sex offenses, CCrP 571.1.

Trial.

Interruption, CCrP 579.

Suspension, CCrP 580.

TIRES.

Restrictions as to equipment, 32:362.

TITLE CERTIFICATES.

Vehicles, 32:701 et seq.

Additional penalties, 32:732.

Alteration and forgery; other fraud, 32:730.

Applicability, 32:704.

Application; exception; salvage title; antique vehicles; reconstructed vehicle, 32:707.

Auto title companies.

Cease and desist order, 32:738.

Licensing; regulation; fees, 32:735.

Surety bond, 32:735, 32:736.

Suspension, restriction, 32:735, 32:737.

Change of engine, 32:715.

Chattel mortgages, 32:710.

Deceased persons, 32:707.1.

Definitions, 32:702.

Delivery to purchaser, 32:705.

Disclosure by persons who transfer ownership of vehicles with salvage or reconstructed titles, 32:706.1.

Dismantling vehicle, 32:716.

Electronic media system for title information, 32:707.2.

Expedited processing procedure, 32:707.6.

Fees, 32:728.

Identity of vehicle or engine; misrepresenting, 32:725.

Distinguishing number or mark; alteration, 32:726.

Odometers; tampering, 32:726.1.

Issuance; satisfaction of lien, 32:708.

Lost or destroyed certificate, 32:713.

Marketable title, 32:706.

Mobile homes, 32:707.4.

Necessity for, 32:729.

Numbers: assigned; indices; files, 32:709.

Offices of commissioner, 32:703.

Ownership passing other than by voluntary transfer, 32:712.

Rules and regulations; forms; cancellation; copies of and reports as to records, 32:727.

Sale as scrap, 32:717.

Sale subject to mortgage; assignment of certificate; corrected certificate, 32:711.

Signature to documents, 32:734.

Stolen vehicles.

Liens and encumbrances, 32:722.

Report and recovery, 32:721.

Suspension of registration; lists, 32:723.

Transfer and possession, 32:724.

Trailers, 32:707.4.

Violations; penalty, 32:731.

TOBACCO PRODUCTS.

Distribution of samples to persons under 18, 14:91.6.

Signs required on vending machines, 14:91.8.

Unlawful possession by person under age 18, 14:91.8.

Unlawful sale to or purchase by person under age 18, 14:91.8.

When smoking in motor vehicles prohibited, 32:300.4.

TORTS.

Public liability contracts, 32:602.

TOTAL LOSS.

Defined, 32:702.

TOW.

Defined, 32:1713.

TOW CARS.

Required equipment, 32:366.

TOWED VEHICLES.

Requirements, 32:384.

TOWING AND STORAGE.

Abandoned motor vehicles.

In possession of dealer or repairman: right to sell; procedure, 32:1726.

Removal by tow truck operator, 32:473.1.

Administrative penalties, 32:1724.

Annual fees, 32:1716.

Criminal penalties, 32:1725.

Declaration of public policy, 32:1711.

Definitions, 32:1713.

Department notification, 32:1719.

Disposal of stored motor vehicle.

Junk vehicles, 32:1728.2.

No ownership record, 32:1728.4.

Out of country vehicles, 32:1728.4.

Requirements, 32:1728.

Driver’s selection of licensed tow company; minimum requirements, 32:1735.

Exemption from provisions, 32:1722.

Fees, 32:1733.

Gate fees, 32:1734.

Hearings, 32:1727.

Holds, 32:1735.1.

Law enforcement notification, 32:1718.

Law enforcement officers.

Recommendation to owner as to specific tow company, prohibition, 32:1735.

Licensing.

Qualifications, 32:1717.

Special license plates, 32:1716.

Limitations on fees, 32:1733.

Maintenance of records, 32:1723.

Owner notification, 32:1720.

Payment of costs, 32:1735.1.

Powers and duties of the office of state police, 32:1714.

Private property, 32:1736.

Proceeds of sale; disposition, 32:1730.

Self-park facility: notification procedure, 32:1721.

Short title, 32:1712.

Surrender of stored vehicle to lienholder, 32:1720.1.

Third party surcharge, 32:1732.

Towing in Louisiana, 32:1715.

Fees charged, 32:1717.1.

Waiver of fee; disposal of law enforcement storage, 32:1729.

TOWING AND STORAGE FUND.

Generally, 32:1731.

TOW TRUCK.

Defined, 32:1713.

TOW TRUCK OWNER OR OPERATOR.

Defined, 32:1713.

TOXIC VAPORS.

Abuse, 14:93.1.

TOY PISTOLS.

Sale prohibited: exceptions, 14:319.

TRACKING DEVICES.

Prohibitions, 14:323.

TRADEMARK.

Commercial vehicles.

License plates.

Trademark or copyrighted logo license plate program, 47:470.

Counterfeit: illegal use, 14:229.

Legend drug imprints, 40:1238.

License plates.

Commercial vehicles.

Trademark or copyrighted logo license plate program, 47:470.

TRAFFIC.

Defined, 32:1.

TRAFFIC CITATIONS.

Applicability, 32:398.5.

Disposition: unlawful acts; records, 32:398.2.

E-tickets or electronic tickets, 32:398.1.

Form; issuance, 32:398.1.

Illegal cancellation; penalty; audit of records; publication, 32:398.3.

Method, 32:399.

Offenses: recording, reporting, and retaining statistical information, 32:398.10.

When deemed a lawful complaint, 32:398.4.

TRAFFIC CONTROL.

Uniform highway marking system, 32:235.

TRAFFIC CONTROL DEVICE.

Defined, 32:1.

Inoperative, right of way when, 32:232.1.

Obedience required, 32:231.

TRAFFIC CONTROL SIGNALS.

Defined, 32:1.

Indicator meanings, 32:232.

Inoperative, right of way when, 32:232.1.

TRAFFIC FINES.

Unpaid; record, 32:393.

TRAFFIC INCIDENT MANAGEMENT.

Open roads law, 32:151 to 32:154.

TRAFFICKING OF PERSONS, 14:46.2.

Children, trafficking for sexual purposes, 14:46.3.

National human trafficking resource center hotline.

Establishments required to post information, 15:541.1.

Victims, defenses to prosecution for certain offenses.

Crime against nature, 14:89, 14:89.2.

Prostitution, 14:82.

TRAFFIC PROVISIONS.

Miscellaneous, 32:281 to 32:298.

TRAFFIC SIGNAL PREEMPTION DEVICE.

Unlawful sale, purchase, possession, or use, 14:97.2.

TRAFFIC SIGNS.

Obedience, 32:56.

Penalties for provision violations.

Stop signs and yield signs, 32:123.

TRAFFIC VIOLATIONS.

Disposition, licenses, reports, and records sent to department; fee charged; penalties; distribution prohibited, 32:393.

Juvenile.

Adjudicated on citation, ChC 954.

Defined, ChC 953.

General applicability, ChC 952.

Petition not required, ChC 954.

Purpose, ChC 951.

Traffic jurisdiction: scope, ChC 953.

Motor vehicle accidents involving federal diplomatic privileges, 32:393.2.

Parish-wide schedule of fines, penalties and costs; written pleas of guilty; payment; exceptions, 32:641.

Unattended children in motor vehicle, 32:295.3.

TRAILERS.

Additional equipment required, 32:308.

Defined, 32:1.

Hauling sugarcane, 32:315.1.

Motor vehicle titling, alternative procedures, 32:707.4.

Size, 32:384.

TRANSACTION IN DRUG-RELATED OBJECTS.

Drug paraphernalia, 40:1021 to 40:1026.

TRANSCRIPTS.

Preliminary examinations: use in other proceedings, CCrP 295.

TRANSFER.

Change of venue, CCrP 623.

Child adjudicated in another state for disposition, ChC 304.

Defendant in custody: change of venue, CCrP 625.

Mental health proceedings: of patients between institutions, ChC 1471.

Misdemeanor prosecution of adults: to courts exercising criminal jurisdiction, ChC 1532.

Of capital assets, 14:139.2.

Of prisoners, 15:706.

TRANSFER HEARING.

Delinquency: required findings, ChC 862.

TRANSFER ORDER.

Delinquency: effect: review, ChC 863.

TRANSMISSION.

Transcripts, other evidence: from preliminary examinations, CCrP 297.

TRANSPORTATION.

Equipment and inspection, 32:252.

Explosives or inflammables: vehicles: commissioner to regulate, 32:253.

Passengers for hire or fee: defined, 32:401.

Railroad grade crossings; markings, 32:251.

Water: from St. Tammany Parish, 14:224.

TRANSPORT VEHICLE.

Defined, 32:1502.

TRAP AND TRACE DEVICES.

Application for order, 15:1314.

Assistance in installation and use, 15:1316.

Issuance of order, 15:1315.

Use prohibited, 15:1313.

TREASON.

Definition; penalties, 14:113.

Misprision of, 14:114.

TREATY.

Transfer of foreign nationals or citizens: treaty, CCrP 892.3.

TREES AND TIMBER.

Equipment transportation permits, 32:387.10.

TRESPASS.

Aiding and abetting, 14:63.4.

Criminal.

Defined, 14:63.

Educational institutions, 14:328.

Forbidden entry, 14:63.3.

On state prison property; penalty, 15:864.

Unauthorized entry into critical infrastructure, 14:61.

Unauthorized entry into dwelling during emergency or disaster, 14:62.7.

TREY HUTCHISON ACT.

Registry of violent offenses against peace officers, 15:641 to 15:647.

See LAW ENFORCEMENT OFFICERS.

TRIAL BY JURY.

Alternate jurors, CCrP 789.

Challenges, CCrP 795 et seq.

Charging the jury, CCrP 801 et seq.

Disqualification of petit jurors in particular cases, CCrP 787.

Examination of jurors, CCrP 786.

Excusing, tendering, attachment of members of venire, CCrP 783.

Number of jurors; number which must concur; waiver, CCrP 782.

Removal of jury, CCrP 794.

Right to waive, CCrP 780.

Selecting panel, CCrP 784.

Selection of foreman, CCrP 792.

Sequestration of jurors, CCrP 791.

Swearing of jurors, CCrP 790.

Tales jurors, CCrP 785.

Tendering jurors, CCrP 788.

Use of evidence in jury room: reading of recorded testimony, CCrP 793.

TRIAL COURT.

Divesting of jurisdiction, CCrP 916.

Records: use as evidence, 15:459.

TRIAL JUDGE.

Procedure for recusation, CCrP 674, 684.

TRIAL ON THE MERITS.

Defined, CCrP 934.

TRIALS.

Admonition, CCrP 771.

Argument: scope, CCrP 774.

By jury.

See TRIAL BY JURY.

Commencement, CCrP 761.

Comment on facts by judge in presence of jury prohibited, CCrP 772.

Consolidation of offenses, CCrP 706.

Double jeopardy: time for disposition, CCrP 594.

Exclusion of witnesses, CCrP 764.

Insanity proceedings: procedure, 15:211.

Interpreters for deaf or severely hard of hearing persons, 15:270.

Limitations: general rule, CCrP 578.

Misdemeanor prosecution of adults, ChC 1530.

By jury: right to waive, ChC 1531.

Mistrial.

Grounds for, CCrP 775.

Prejudicial remarks, CCrP 770.

Stay of proceedings, CCrP 775.1.

Motion.

For acquittal, CCrP 778.

For continuance, CCrP 711.

For new, CCrP 851 et seq.

In arrest of judgment, CCrP 860.

To quash, CCrP 581.

Normal order of, CCrP 765.

Oath of witness, CCrP 776.

Of issues arising on motion to quash, CCrP 537.

Of motion for new trial, CCrP 852.

Opening statement by state.

Effect on introduction of evidence, CCrP 769.

Prohibition against advertising to confessions, CCrP 767.

Scope, CCrP 766.

Use of confession or inculpatory statement: notice to defendant prior to opening statement, CCrP 768.

Order of evidence: foundation, CCrP 773.

Place of: family neglect, 15:191.

Proceedings on holidays, CCrP 763.

Recordation of proceedings, CCrP 777.

Setting cases for, CCrP 702.

Speedy: right to, CCrP 701.

Time limitation.

Effect of new trial, CCrP 582.

Expiration, CCrP 581.

Interruption, CCrP 579.

Where new trial, CCrP 583.

Suspension, CCrP 580.

Without jury.

Charges in cases, CCrP 781.

Misdemeanor, CCrP 779.

TRIDUM AXLE.

Defined, 32:1.

TRIDUM AXLE WEIGHT.

Defined, 32:1.

TRI-PARISH JUVENILE JUSTICE DISTRICT.

Appropriations, 15:1096.7.

Board.

Appointment; terms, 15:1096.1.

Domicile; power to levy taxes, incur debt, issue bonds, 15:1096.5.

General authority, 15:1096.4.

Officers; meetings, 15:1096.3.

Purpose, 15:1096.2.

Creation; jurisdiction; definitions, 15:1096.

Participation by parishes, 15:1096.7.

Use of facilities, 15:1096.6.

TRI-STATE CORRIDOR COMMISSION, 32:1751.

TRUANCY AND ASSESSMENT AND SERVICE CENTERS.

Juvenile justice services, information sharing, ChC 541 to 546.

TRUCKS.

Additional equipment required, 32:308.

Concrete, trucks carrying.

Exceeding permissible gross weight, 32:388.

Defined, 32:1.

Mini-trucks, operation on highways, 32:299.2.

Passengers riding in open bed of pickup truck, prohibitions, 32:284.

To bear name, address of owner or lessee: exceptions, 47:478.

Unauthorized entry into critical infrastructure.

Trucking terminals, 14:61.

Unregistered, temporary permit for, 47:511.2.

TRUCK-TRACTORS.

Additional equipment required, 32:308.

Defined, 32:1.

TUNNELS.

Regulation of traffic, 32:264.

TURNING.

At intersection: position and method, 32:101.

Driving on highways with two-way left-turn lanes and dedicated left-turn lanes, 32:83.

Movements and signals, 32:104.

On curve or crest of grade, 32:102.

Path: defined, 32:1.

Track width: defined, 32:1.

TURN SIGNALS.

By hand and arm or by signal lamps, 32:105.

Hand and arm signals: methods, 32:106.

Signal lamps: required on new motor vehicles, 32:306.

TYPOGRAPHICAL ERRORS.

Code of Criminal Procedure, CCrP 11.

U

ULTIMATE PURCHASER.

Defined, 32:1252.

ULTIMATE USER.

Defined, 40:961.

UNAUTHORIZED ENTRY.

Critical infrastructure, 14:61.

UNBORN CHILD.

Defined, 14:2.

Feticide, 14:32.5 et seq.

UNDUE HARDSHIP.

Disqualification from grand, petit juries, CCrP 403.1.

UNIFORM CHILD CUSTODY JURISDICTION ACT.

Jurisdiction under, ChC 310.

UNIFORM CONTROLLED DANGEROUS SUBSTANCES LAW.

Generally.

See CONTROLLED SUBSTANCES.

Short title, 40:995.

UNION PARISH DETENTION CENTER.

Commission.

Members, 15:850.3.

Powers and duties, 15:850.4.

Establishment; purpose and title, 15:850.1.

Funding for operation and maintenance, 15:850.5.

Organization and powers, 15:850.2.

Superintendent and corrections officers, 15:850.7.

Use of other jail and prison facilities, 15:850.6.

UNITED STATES.

Witness protection services, assistance from, 15:1613.

UNIVERSAL PRODUCT CODES.

Unauthorized use, 14:68.7.

URBAN DISTRICT.

Defined, 32:1.

URINE TESTING.

Unlawfully supplying product for purpose of falsifying, 14:102.25.

USED MOTOR VEHICLE.

Defined, 32:1252.

USED MOTOR VEHICLE COMMISSION, 32:781 to 32:808.

Applicability of provisions, 32:782.

Businesses required to be licensed by commission, 32:784.

Black market sales, 32:790.

Cease and desist orders, 32:786.

Compensation of members, 32:783.

Conflict of laws, 32:782.

Creation, 32:783.

Definitions, 32:781, 32:801.

Used motor vehicle dealers.

Rent with option-to-purchase program, 32:793.

Dismantlers and parts recyclers.

Certificates of title.

Transfer of certificate of title to or from, 32:806.

Transfers of scrapped motor vehicles, 32:807.

Definition of motor vehicle, 32:801.

Licenses.

Applications, 32:802.

Businesses required to be licensed by commission, 32:784.

Denial of license, 32:804.

Fees, 32:802.

Generally, 32:802.

Other licenses not required, 32:803.

Revocation, 32:804.

Suspension, 32:804.

Recordkeeping, 32:805.

Registers of purchases and sales, 32:805.

Transfer of certificate of title to or from, 32:806.

Transfers of scrapped motor vehicles, 32:807.

Duties, 32:783.

Executive director, 32:783.

Injunctions.

Power to institute actions for, 32:786.

Licenses.

Businesses required to be licensed, 32:784.

Denial of license, 32:785.

Dismantlers and parts recyclers, 32:804.

Used motor vehicle dealers, 32:792.

Dismantlers and parts recyclers, 32:802 to 32:804.

Revocation, 32:785.

Dismantlers and parts recyclers, 32:804.

Used motor vehicle dealers, 32:792.

Suspension, 32:785.

Dismantlers and parts recyclers, 32:804.

Used motor vehicle dealers, 32:791, 32:792.

Members, 32:783.

Penalties for violations.

Black market sales, 32:790.

Civil penalties, 32:788.

Criminal penalties, 32:787.

Powers, 32:783.

Cease and desist orders, 32:786.

Denial, suspension or revocation of licenses, 32:785.

Injunctions, 32:786.

Prohibited acts.

Black market sales, 32:790.

Sale of used water-damaged vehicles and recreational products, 32:789.

Salvage pools.

Recordkeeping requirements, 32:808.

Register of sales, 32:808.

Used motor vehicle dealers.

Deposits and down payments from consumers, 32:795.

Licenses.

Applications, 32:791.

Bonds, surety, 32:791.

Businesses required to be licensed by commission, 32:784.

Denial of license, 32:792.

Fees, 32:791.

Generally, 32:791.

Required, 32:791.

Revocation, 32:792.

Suspension, 32:792.

Rent with option-to-purchase program, 32:793.

Water damage.

Sale of used water-damaged vehicles and recreational products, 32:789.

Wholesale motor vehicle auctions.

Businesses required to be licensed by commission, 32:784.

Unlawful acts, 32:794.

USE OF FORCE OR VIOLENCE IN DEFENSE.

Culpability, 14:19.

Death resulting when claim of self-defense raised.

Full investigation required, 14:20.1.

USER.

Defined, 32:702.

UTILITY SERVICE.

Theft, 14:67.6.


V

VACANCIES.

Grand jury, method of filling, CCrP 415.

VAGRANCY.

Definition; penalties, 14:107.

VANDALISM.

Institutional, 14:225.

VAPORIZERS FOR ALCOHOLIC BEVERAGES.

Criminal prohibition, 14:93.15.

VEHICLE CERTIFICATE OF TITLE LAW.

See TITLE CERTIFICATES.

VEHICLE IDENTIFICATION NUMBERS.

Inspection, 32:706.2.

VEHICLE PROTECTION PRODUCTS, 32:1271 to 32:1282.

Applicability of provisions, 32:1282.

Definitions, 32:1272.

Disclosure to warranty holder, 32:1277.

Enforcement of provisions, 32:1280.

Examinations, 32:1280.

Exemptions, 32:1273.

Filing requirements, 32:1274.

Financial responsibility of warrantors, 32:1275.

License requirements, 32:1274.

Prohibited acts, 32:1278.

Record keeping requirements, 32:1279.

Rulemaking to implement provisions, 32:1281.

Scope of provisions, 32:1273.

Short title, 32:1271.

Warrantors.

Licensing and registration, 32:1274.

Warranty reimbursement policy requirements, 32:1276.

VEHICLE REGISTRATION.

Commercial vehicles, 47:508.

Display of plate, 47:507.

Duties of employees and employers, 47:501.1.

Exemption, 47:502.

Commercial vehicles, 47:508.

Log loaders, 47:502.1.

Non-resident owner; vehicle used regularly in Louisiana, 47:513.

Owner to secure, 47:501.

Registration certificates, 47:506.

Toll free hotline, 32:429.1.

Trucks.

Name and addresses of owner or lessee, 47:478.

Unregistered: temporary permit for, 47:511.2.

Violations, 47:536.

VEHICLES.

See MOTOR VEHICLES.

VEHICULAR HOMICIDE.

Definition; penalties, 14:32.1.

Release on own recognizance prohibited, CCrP 334.4.

Seizure of drivers’ license, 32:667.1.

VEHICULAR NEGLIGENT INJURING.

Definition; penalties, 14:39.1.

First degree, 14:39.2.

VENDOR’S PRIVILEGE.

Removal of building or structure, 14:219.

VENEREAL DISEASES.

Sex offenders.

DNA testing.

Juvenile delinquents, ChC 908.1.

VENIRE LIST.

Preparation, 15:116.

VENUE.

Change of.

Appeals, CCrP 627.

Grant.

Procedure, CCrP 624.

Transfer, CCrP 623.

Grounds for, CCrP 622.

Motion: form: time for filing, CCrP 621.

Transfer of defendant in custody, CCrP 625.

Where defendant on bail, CCrP 626.

Child in need of care, ChC 605.

Domestic abuse assistance: standing, ChC 1567.

For actions contesting computation of sentence, discharge, parole, good time dates, 15:571.15.

Gangs.

Civil cause of action by state and political subdivisions, 15:1405.1.

Generally, 14:361, 14:390.4.

Habeas corpus, CCrP 352.

Identity theft offense, CCrP 611.

Improper: pleading, CCrP 615.

Indictment, CCrP 469.

Judicial commitment procedure, ChC 1435.

Marriage of minors, ChC 1546.

Misdemeanor prosecution of adults, ChC 1527.

Motor vehicle dealer actions and arbitration, 32:1269.

Offense committed within 100 feet of parish boundary, CCrP 614.

Post conviction relief, CCrP 925.

Public defenders.

Louisiana public defender board.

Venue of proceedings by or against, 15:149.1.

Trial where offense committed, CCrP 611.

Voluntary transfer of custody, ChC 1513.

VERDICTS.

Acquitting on account of insanity, CCrP 816.

Application to cases tried without a jury, CCrP 820.

Double jeopardy, CCrP 598.

Form: delivery, CCrP 810.

Improper: procedure, CCrP 813.

Judge to give jury written list of responsive verdicts, CCrP 809.

Motion for amending or modifying sentence, CCrP 822.

Motion for post verdict judgment of acquittal, CCrP 821.

Qualifying, CCrP 817.

Receipt and recordation, CCrP 811.

Polling and disposition of jury, CCrP 812.

Responsive.

In general, CCrP 815.

In particular, CCrP 814.

Separate for each count, CCrP 819.

Separate for each defendant, CCrP 818.

VESSELS.

Articles: proof of signature, 15:426.

Offenses on, CCrP 612.

VETERANS.

Aggravated battery of disabled veteran, 14:34.

Aggravated second degree battery of disabled veteran, 14:34.7.

Drivers’ licenses.

Disabled veteran exemption from fees, 32:412.2.

Veteran designation on license, 32:412.

Second degree battery of disabled veteran, 14:34.1.

VETERINARY CARE.

Proper defined, 14:102.

VIABLE INFANT.

Failure to sustain, 14:87.5.

VICTIMS.

Automated victim notification system, 15:1229.

Reports to the system, duties of persons and agencies, 15:1229.1.

Child abuse.

Authorization, 15:440.2.

Confidentiality, 15:440.6.

Electronic recording: admissibility, 15:440.5.

Exception to hearsay rule, 15:440.3.

Method; competency, 15:440.4.

Purpose, 15:440.1.

Testimony taken outside courtroom, 15:283.

Delinquency hearings.

Exclusion of witnesses, ChC 879.

Identification for indictment, CCrP 473.

Juvenile proceedings.

Polygraph examination, 15:241.

Of homicide; possession of picture in courtroom, CCrP 761.1.

Polygraph examination, 15:241.

Restitution to for court costs, CCrP 883.2.

Sex offender.

Notification of release of, 15:549.

Sentencing of, CCrP 894.3.

Unlawful presence of a sex offender relative to former victim, 14:91.9.

VICTIM’S RIGHTS.

Alleged delinquent act, ChC 811.1.

Definitions, ChC 811.3.

Victims of juvenile crime compensation fund, ChC 811.2.

VIDEO GAMES.

Material harmful to minors, 14:91.11.

VIDEOTAPE.

Child abuse victims, 15:440.1 et seq.

Videotape of victims’ testimony.

Unlawful possession, sale, distribution, 14:81.5.

Protected persons.

Possession, selling, distribution, transfer, or copying of, 14:81.5.

Simultaneous broadcast testimony, 15:502.

VIDEO VOYEURISM.

Definition; penalties, 14:283.

VINTON.

Off-duty law enforcement officers.

Compensation for testifying while off duty, 15:254.8.

VIOLENCE.

Death resulting when claim of self-defense raised.

Full investigation required, 14:20.1.

Use of: in defense, 14:19.

VIOLENT OFFENDERS.

DNA detection, 15:601 et seq.

Electronic monitoring supervision program, 15:550.

VOLUNTARY ADMISSION.

Mental health proceedings.

Advisement of rights, ChC 1466.

Capacity required, ChC 1467.

Favored, ChC 1465.

Formal, ChC 1469.

Informal, ChC 1468.

Minors, ChC 1464.

VOLUNTARY STATUS.

Judicial commitment procedure:, ChC 1451.

VOLUNTARY TRANSFER OF CUSTODY.

Affidavit of acceptance: contents, form, ChC 1516.

Continuing jurisdiction, ChC 1512.

Contribution to costs, ChC 1518.

Curator, ChC 1517.

Definitions, ChC 1511.

Hearing, ChC 1519.

Judgment, ChC 1520.

Modification, ChC 1522.

Notice, ChC 1517.

Permanency planning, ChC 1521.

Petition, ChC 1514.

Contents, ChC 1515.

Form, ChC 1515.

Pretrial orders, ChC 1518.

Purpose, ChC 1510.

Reservation of rights, ChC 1517.

Review, ChC 1521.

Revocation, ChC 1523.

Service of notice, ChC 1517.

Venue, ChC 1513.

VOTERS.

Bribery of.

Duty to testify, 15:468.

VOYEURISM.

Definition and penalties, 14:283.1.

W

WAIVER.

Arraignment, pleading, CCrP 555.

Extradition proceedings, CCrP 273.

Sentences, waiver of minimum mandatory, CCrP 890.1.

Trial by jury, CCrP 780.

WARE YOUTH CENTER AUTHORITY.

Board.

Appointments; terms, 15:1097.1.

Creation; jurisdiction, 15:1097.

Domicile; power to levy taxes, incur debt, issue bonds, 15:1097.5.

General authority, 15:1097.4.

Officers; meetings, 15:1097.3.

Purpose, 15:1097.2.

Funding.

Criminal court costs, 15:1097.6.

Juvenile court costs, 15:1097.7.

WARNING DEVICES.

Approval by commissioner, 32:370.

Disabled vehicles, 32:367.

Display, 32:368.

Enforcement, 32:371.

Red flags, 32:369.

Removal, 32:373.

Submission to commissioner, 32:372.

WARRANT.

Arrest.

Bail forfeiture, CCrP 349.1.

Effective period, CCrP 205.

Execution, CCrP 204.

Form, contents, CCrP 203.

Issuance, CCrP 202.

Peace bonds, CCrP 28.

Prior to demand for extradition, CCrP 269.

On indictment or information, CCrP 496.

Procedure when defective, CCrP 206.

When lawful without, CCrP 213.

Governor’s.

Execution, recall, expiration, CCrP 266.

For extradition, CCrP 265.

Issued upon oral testimony, CCrP 162.1.

Method of arrest under, CCrP 217.

Method of arrest without, CCrP 218.

Search.

See SEARCH WARRANT.

WARRANTIES.

All-terrain vehicle dealers, 32:1270.13.

Marine products dealers, 32:1270.2.

Motorcycle dealers, 32:1270.13.

Motor vehicles.

Dealers, prohibited acts, 32:1262.

Vehicle protection products, 32:1271 to 32:1282.

Recreational vehicle dealers, 32:1270.23.

WATER.

Transportation from St. Tammany parish prohibited, 14:224.

WATERCRAFT.

Operating under the influence of alcoholic beverages: tests: implied consent; administration and presumptions, 32:661.1.

WATER SUPPLY AND SEWERAGE SYSTEM OPERATORS.

Aggravated assault upon utility service employee, 14:37.5.

WATER SUPPLY AND WATERWORKS.

Aggravated assault upon utility service employee, 14:37.5.

Hit and run damaging of a potable waterline by operation of watercraft or vessel, 14:99.1.

Unauthorized entry into critical infrastructure.

Water intake and treatment facilities, 14:61.

WEAPONS.

Application to possess or transfer, 40:1784.

Armor-piercing bullets, 40:1810 et seq.

Bail and recognizance, felony involving firearm, CCrP 334.1.

Concealed: possession by person convicted of certain felonies, 14:95.1.

Dangerous: defined, 14:2.

Department of corrections special agents, 15:825.2.

Duty of peace officer, CCrP 225.

Forfeiture, CCrP 891.

Frisk and search for, CCrP 215.1.

Illegal carrying of, 14:95.

Illegal use of, 14:94.

Importation.

Records, 40:1789.

Rules and regulations, 40:1790.

Without registration, 40:1787.

Machine guns, 40:1751 et seq.

Manufacture.

Records, 40:1789.

Without registration, 40:1787.

Miscellaneous provisions, 40:1796.

Registration of, 40:1781 to 40:1792.

Definitions, 40:1781.

Exemptions, 40:1782.

Identification numbers, 40:1788.

Penalty, 40:1791.

Possession of or dealing in unregistered weapons, 40:1785.

Requirement, 40:1783.

Rules and regulations, 40:1790.

Seizure and forfeiture of unregistered weapons, 40:1786.

Search: alcohol beverage outlets, 14:95.4.

Unidentifiable firearms, 40:1792.

WEED CUTTING.

Labor by prisoners, 15:708, 15:855.

WEIGHT ENFORCEMENT SCALES.

Joint operation with a contiguous state, 32:7.

WEIGHTS AND STANDARDS POLICE OFFICER.

Defined, 32:1.

Enforcement; payment and collection, 32:389.

Weigh-In-Motion (WIM) System; photo enforcement, 32:390.

WELSH, TOWN OF.

Off-duty law enforcement officers.

Compensation for testifying while off duty, 15:254.6.

WHISTLEBLOWER PROTECTION.

Citizens hotline for reporting alleged fraud, abuse or wrongdoing.

Privileged communications, 15:477.2.

WHOEVER.

Defined, 14:2.

WIDTH.

Defined, 32:1.

WILDLIFE.

Restitution for values of: probation, CCrP 895.2.

Trespass.

Misappropriation of wildlife, 14:63.

WINDOWS.

Motor vehicle.

Obscuring prohibited, 32:361.1.

Special coatings permitted: sun allergies, 32:361.2.

WINDSHIELDS.

Motorcycles, 32:190.1, 32:358.

Obscuring prohibited, 32:361.1.

Required, 32:357.

Safety glass.

Approved types, 32:361.

Defined, 32:360.

Required, 32:359.

Special safety glass permitted: sun allergies, 32:361.2.

Standards for inspections, 32:1304.

Wiping and washing systems, 32:356.

WIRE COMMUNICATION.

Defined, 15:1302.

Interception and disclosure prohibited, 15:1303.

WIRELESS TELECOMMUNICATIONS.

Text messaging prohibited while operating motor vehicle, 32:300.5.

Minors, 32:300.7.

WIRETAPPING.

Prohibited, 14:322.

WIRE TRANSFERS.

Illegal transmission of monetary funds, 14:70.8.

WITNESSES.

Absence, continuation based on, CCrP 709.

Administration of oath, CCrP 407.

Admissibility of depositions taken in jail, 15:259.

Audiovisual equipment, testimony using, 15:502.

Authority of grand jury to compel testimony, evidence, CCrP 439.1.

Authority to summon, 32:4.

Defined, CCrP 744.

Delinquency.

Adjudication hearing: exclusion, ChC 879.

Right to examine, ChC 880.

Discovery.

Names of defense witnesses, CCrP 725.1.

Duty to testify as to bribery or corruptly influencing voters; immunity, 15:468.

Examination of, CCrP 294.

Exclusion of, CCrP 764.

Expert witnesses.

Criminalistic laboratory technicians, 15:502.

Fees and mileage, 15:252.

15 years of age or younger: procedure, 15:469.1.

Grand jurors and district attorneys incompetent to testify as to grand jury proceedings, 15:471.

Grand jury: administration of oath, CCrP 440.

Immunity.

Electronic surveillance, 15:1306.

Imprisoned in default of bond: taking deposition, 15:258.

Intimidating, impeding or injuring witness or member of immediate family, 14:129.1.

Juvenile proceedings.

Videotape testimony.

Simultaneous broadcast, 15:502.

Killing of victim to prevent or exact retribution for testimony, 14:30.

Law enforcement officers.

Compensation.

Off-duty law enforcement officers.

Plaquemines parish, 15:254.9.

Compensation of off-duty law enforcement officers, 15:254.8.

Twenty-seventh judicial district court, St. Landry parish, 15:254.4.

Material: placing under bond, 15:257.

Notification to: release of sex offenders, 15:549.

Not resident of parish, 15:253.

Number allowed by subpoena, CCrP 738.

Oath of, CCrP 776.

Obtained from outside the state.

See OBTAINING WITNESSES FROM OUTSIDE THE STATE.

Protection services, 15:1601 to 15:1614.

Actions as a result of, 15:1612.

Board, 15:1604, 15:1605.

Confidentiality of records, 15:1614.

Defined terms, 15:1603.

Eligibility, 15:1606.

Federal resources and funding, 15:1613.

Immunity for actions, 15:1605, 15:1612.

Legislative findings, 15:1602.

Notice to defense counsel, 15:1606.

Public school attendance, 15:1611.

Refusal of, 15:1610.

Requesting, 15:1607.

Revocation of, 15:1610.

Short title, 15:1601.

Temporary services, 15:1608.

U.S. marshal’s office liaison, 15:1613.

Written memorandum of understanding, 15:1609.

Right of accused to be confronted, 15:273.

Self-incrimination, 15:276.

Simultaneous testimony via audiovisual equipment, 15:502.

Subpoena to appear before grand jury, CCrP 439.

Victims of crime.

Killing of victim to prevent or exact retribution for testimony, 14:30.

Videotape testimony.

Simultaneous broadcast, 15:502.

WITNESS FEES.

Sheriffs, jurors and law enforcement officers not entitled, 15:254.

Off duty law enforcement officers, 15:254.1 et seq, 15:261.

Where more than one case on same day, 15:256.

WOMEN’S CORRECTIONAL FACILITY.

Established, 15:892.

WORKDAY RELEASE PROGRAM.

Court ordered, CCrP 890.

Labor permitted, 15:708.

WORKFORCE COMMISSION.

Prisons and prisoners.

Post-release skills program, 15:1196.

WORK RELEASE PROGRAM.

Established, 15:711, 15:1111.

Jefferson Davis, 15:711.1.

Reports to law enforcement agencies, 15:1112.

WORLD COMMUNIST MOVEMENT.

Defined, 14:359.

WORTHLESS CHECKS.

Issuing, 14:71.

Issuing: summons, CCrP 211.

WRECKER DRIVERS.

Unlawful referrals, 14:356.1.

WRECKERS.

Defined, 32:1252.

WRITING.

Defined, CCrP 461.

WRIT OF HABEAS CORPUS.

Application: form, contents, CCrP 353.

Disobedience of: contempt, CCrP 368.

Granting, CCrP 354.

Method of service, CCrP 356.

WRITS.

Judicial commitment procedure, ChC 1456.

Relief by: prompt sentence, CCrP 874.

WRITTEN.

Defined, CCrP 461.

WRONGFUL CONVICTION AND IMPRISONMENT.

Compensation, 15:572.8.

Y

YIELD SIGNS.

Right of way, 32:123.

YOUTH CENTERS.

Construction of subpart, 15:1099.1.

Controlling law, 15:1099.1.

Definitions, 15:1099.2.

General authority, 15:1099.4.

Participation by other parishes, 15:1099.7.

Power to levy taxes, incur debt, issue bonds, 15:1099.5.

Purpose, 15:1099.3.

Use, 15:1099.6.

YOUTHFUL OFFENDER MANAGEMENT FUND.

Creation, 15:921.

Z

ZAPPERS.

Automated sales suppression devices, prohibition, 47:1641.1.

ZOO AND CIRCUS ANIMALS.

Sport killing prohibited, 14:102.20.
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